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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 
[Ooclwt  No.  01-08&-3] 

Oriental  Frutt  Fly;  Removal  of 
Quarantined  Areas 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTKW:  AHinnation  of  interim  rule  as 
final  rule. 

SUMMARY:  We  are  adopting  as  a  final 
rule,  without  change,  an  interim  rule 
that  amended  the  Oriental  fruit  fly 
regulations  by  removing  portions  of  San 
Bernardino  and  San  Diego  Counties,  CA, 
from  the  list  of  quarantined  areas  and  by 
removing  restrictions  on  the  interstate 
movement  of  regulated  articles  from 
those  areas.  The  quarantine  was 
necessary  to  prevent  the  spread  of 
Oriental  fruit  fly  into  noninfested  areas 
of  the  United  States.  We  have 
determined  that  the  Oriental  fruit  fly 
has  been  eradicated  from  these  portions 
of  San  Bernardino  and  San  Diego 
Counties,  CA,  and  that  the  quarantine 
and  restrictions  on  the  interstate 
movement  of  regulated  articles  from 
those  areas  are  no  longer  necessary. 
EFFECTIVE  DATE:  The  interim  rule 
became  effective  on  May  15,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Stephen  Knight,  Senior  Staff  Officer, 
PPQ,  APHIS,  4700  River  Road  Unit  134. 
Riverdale,  MD  20737-1231;  (301)  734- 
8039. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Oriental  fruit  fly,  Bactrocera 
dorsalis  (Hendel),  is  a  destructive  pest 
of  citrus  and  other  types  of  fruits,  nuts, 
and  vegetables.  The  short  life  cycle  of 
the  Oriental  fruit  fly  allows  rapid 


development  of  serious  outbreaks  that 
can  cause  severe  economic  losses. 
Heavy  infestations  can  cause  complete 
loss  of  crops. 

The  Oriental  fruit  fly  regulations, 
contained  in  7  CFR  301.93  through 
301.93-10  (referred  to  below  as  the 
regulations),  restrict  the  interstate 
movement  of  regulated  articles  from 
quarantined  areas  to  prevent  the  spread 
of  the  Oriental  fruit  fly  to  noninfested 
areas  of  the  United  States.  The 
regulations  also  designate  soil  and  a 
large  number  of  fruits,  nuts,  vegetables, 
and  berries  as  regulated  articles. 

In  an  interim  rule  effective  and 
published  in  the  Federal  Register  on 
May  15.  2002  {67  FR  34589-34590. 
Docket  No.  01-080-2),  we  amended  the 
regulations  by  removing  portions  of  San 
Bernardino  and  San  Diego  Counties,  CA, 
from  the  list  of  quarantined  areas  and  by 
removing  restrictions  on  the  interstate 
movement  of  regulated  articles  frt)m 
those  areas.  That  action  relieved 
unnecessary  restrictions  on  the 
interstate  movement  of  regulated 
articles  from  those  areas. 

Comments  on  the  interim  rule  were 
required  to  be  received  on  or  before  July 
15,  2002.  We  did  not  receive  any 
comments.  Therefore,  for  the  reasons 
given  in  the  interim  rule,  we  are 
adopting  the  interim  rule  as  a  final  rule. 

Tnis  action  also  affirms  the 
information  contained  in  the  interim 
rule  concerning  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act, 
Executive  Orders  12372  and  12988,  and 
the  Paperwork  Reduction  Act. 

Furtner,  for  this  action,  the  OfRce  of 
Management  and  Budget  has  waived  its 
review  under  Executive  Order  12866. 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities,  Plant 
diseases  and  pests.  Quarantine, 
Reporting  and  recordkeeping 
requirements.  Transportation. 

PART  301— DOMESTIC  QUARANTINE 

NOTICES 

* 
Accordingly,  we  are  adopting  as  a 
final  rule,  without  change,  the  interim 
rule  that  amended  7  CFR  part  301  and 
that  was  published  at  67  FR  34589- 
34590  on  May  15,  2002. 

Authority:  7  U.S.C.  166,  7711.  7712.  7714, 
7731,  7735.7751.  7752.  7753.  and  7754;  7 
CFR  2.22.  2.80,  and  371.3. 

Section  301.75-15  also  issued  under  Sec. 
204.  Title  II.  Pub.  L.  106-113, 113  Stat. 


1501A-293;  sections  301.75-15  and  301.75- 
16  also  issued  under  Sec.  203,  Title  II.  Pub. 
L.  106-224. 114  Stat.  400  (7  U.S.C.  1421 
note). 

Done  in  Washington,  DC.  this  10th  day  of 
September  2002. 
Bobby  R.  Acord, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

[FR  Doc.  02-23676  Filed  9-17-02:  8:45  am) 
MUJNQ  COOe  3410-M-r 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 

[DockM  No.  01-115-2] 

Imported  Rre  Ant;  Approved 
Treatments 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Final  rule. 

SUMMARY:  We  are  amending  the 
imported  fire  ant  regulations  to  add  the 
insecticide  fipronil  (Chipco®)  to  the  list 
of  chemicals  authorized  for  the 
treatment  of  regulated  articles  and  to 
provide  instructions  for  its  use  in  soil  or 
potting  media  and  on  grass  sod.  This 
action  makes  another  authorized 
treatment  available  to  persons  wishing 
to  move  containerized  plants  and 
commercial  grass  sod  interstate  from 
quarantined  areas.  We  are  also  updating 
the  regulations  by  making  the  rates  of 
application  for  chlorpyrifos  (Dursban®), 
a  ciuTent)y  authorized  insecticide, 
consistent  with  current  product 
labeling. 

EFFECTIVE  DATE:  September  18,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Charles  L.  Brown,  Operations  OfHcer, 

Invasive  Species  and  Pest  Management, 

PPQ,  APHIS,  4700  River  Road  Unit  134, 

Riverdale,  MD  20737-1236;  (301)  734- 

4838. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  imported  fire  ant,  Solenopsis 
invicta  Buren  and  Solenopsis  richteri 
Forel,  is  an  aggressive,  stinging  insect 
that,  in  large  numbers,  can  seriously 
injure  and  even  kill  livestock,  pets,  and 
humans.  The  imported  fire  ant  feeds  on 
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crops  and  builds  large,  hard  mounds 
that  damage  farm  and  field  machinery. 

The  imported  fire  ant  regulations  (7 
CFR  301.81  through  301.81-10.  referred 
-to  below  as  the  regulations)  quarantine 
infested  States  or  infested  areas  within 
States  and  restrict  the  interstate 
movement  of  regulated  articles  from 
those  areas  to  prevent  the  artificial 
spread  of  the  imported  fire  ant. 
Regulated  articles  include  soil,  plants, 
and  sod  (§301.81-2). 

Sections  301.81-4  and  301.81-5  of  the 
regulations  provide,  among  other  things, 
that  regulated  articles  requiring 
treatment  prior  to  interstate  movement 
must  be  treated  in  accordance  with  the 
methods  and  procedures  prescribed  in 
the  appendix  to  the  subpart,  which  sets 
forth  the  treatment  provisions  of  the 
"Imported  Fire  Ant  Program  Manual." 

On  April  30,  2002.  we  published  a 
proposal  in  the  Federal  Register  (67  FR 
21183-21185,  Docket  No.  01-115-1)  to 
amend  the  imported  fire  ant  regulations 
by  adding  the  insecticide  fipronil 
(Chipco®)  to  the  list  of  chemicals 
authorized  for  the  treatment  of  soil, 
potting  media,  and  grass  sod.  We  also 
proposed  to  change  the  dosage  rates  for 
applying  chlorpyrifos,  a  currently 
approved  insecticide,  to  grass  sod  so 
that  the  rate  would  be  consistent  with 
current  product  labeling. 

We  solicited  comments  concerning 
our  proposal  for  60  days  ending  July  1, 
2002.  We  received  five  comments  by 
that  date.  They  were  from 
representatives  of  a  pest  control         « 
company  and  three  State  agriculture 
departments.  Three  comments 
supported  our  proposal,  and  two 
comments  raised  two  issues,  which  are 
discussed  below. 

One  commenter  stated  his  concern 
that  over-the-counter  availability  of 
fipronil  would  renwjve  business  from 
pest  management  professionals.  The 
commenter's  assumption  that  fipronil 
that  is  used  in  the  imported  fire  ant 
quarantine  program  will  be  available 
over  the  counter  is  incorrect.  The  over- 
the-counter  product  is  not  labeled  for 
imported  fire  ant  quarantine  use  and 
thus  cannot  be  used  in  the  program. 
Certified  applicators,  who  could  include 
personnel  at  nurseries  or  golf  courses  or 
pest  management  professionals,  must 
apply  the  product. 

Two  commenters  were  concerned  that 
the  use  of  fipronil  would  lead  to 
contamination  of  gjround  water,  streams, 
lakes,  and  other  water  resources  due  to 
the  over  applicatiooi  or  misuse  of 
fipronil.  Fipronil  must  be  applied 
according  to  the  label  that  has  been 
approved  by  the  Environmental 
Protection  Agency  (EPA).  When  fipronil 
is  used  in  accordance  with  the  label 


requirements  and  applied  by  certified 
applicators,  it  is  unlikely  that  any  over 
application  or  misuse  of  fipronil  will 
occur. 

Therefore,  for  the  reasons  ^iven  in  the 
proposed  rule  and  in  this  document,  we 
are  adopting  the  proposed  rule  as  a  final 
rule,  without  change. 

Efiective  Date 

This  is  a  substantive  rule  that 
approves  the  use  of  a  new  chemical 
pesticide  that  may  be  used  as  an 
alternative  to  other  authorized 
chemicals.  Immediate  implementation 
of  this  rule  will  enable  those  persons 
wishing  to  sell  or  use  fipronil  to  benefit 
ft-om  its  availability  for  treatment  of  the 
imported  fire  ant  during  the  fall 
shipping  season,  which  is  about  to 
begin.  Therefore,  pursuant  to  5  U-S.C. 
553.  the  Administrator  of  the  Animal 
and  Plant  Health  Inspection  Service  has 
determined  that  this  rule  should  be 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12866.  For  this 
action,  the  Office  of  Management  and 
Budget  has  waived  its  review  under 
Executive  Order  12866. 

This  rule  amends  the  appendix  to  the 
imported  fire  ant  regulations  to  allow 
the  use  of  the  insecticide  fipronil    - 
(Chipco®)  against  the  imported  fire  ant. 
Fipronil  is  registered  by  the  EPA  for  use 
against  imported  fire  ant  in  potting 
media  and  commercial  grass  sod  £md 
has  been  found  to  be  efficacious  against 
the  imported  fire  ant  based  on  testing  by 
the  Gulfport  Plant  Methods  Center  in 
Mississippi. 

Determining  the  cost  of  imported  fire 
ant  treatments  is  complicated  because  of 
the  variety  of  insecticides  that  can  be 
used,  varying  soil  conditions,  and  the 
various  nursery  crops  grown.  For 
example,  in  two  surveys  conducted  by 
Hall  and  HoUoway  (1994  and  1995)  of 
37  nursery  crop  growers  in  Texas — 
representing  over  one-half  of  all  nursery 
crops  produced  in  that  State— chemical 
cost  per  treatment  foe  imported  fire  ant 
control  averaged  $12.10,  with  treatment 
costs  making  up  to  4  percent  of  their 
production  cost.  Almost  one-half  (i.e., 
47  percent)  of  those  growers  reported 
treating  for  imported  fire  ant,  and  most 
of  them  reported  using  more  than  one 
insecticide  to  treat  for  imported  fire  ant 
in  their  operations  (range  =  1  to  3; 
average  =  1.5),  making  the  average  cost 
per  acre  for  insecticides  to  control 
imported  fire  ants  $18.15  (i.e.,  1.5  x 
$12.10). 


Fipronil  is  the  latest  EPA-approved 
insecticide  to  be  added  to  the 
regulations  for  the  treatment  of 
imported  fire  ant.  Other  approved 
insecticides — Pyriproxyfen  (Distance®, 
Fenoxyceub  (Award®,  Hydramethylnon 
(AMDRO®,  and  Bifenthrin  (Talstar®— 
cost  approximately  the  same  in  the  bulk 
market,  between  $5  per  pound  and  $12 
per  pound,  with  each  pound  treating  17 
colonies  (i.e.,  mounds)  of  imported  fire 
ant.  An  insecticide's  retail  price 
depends  on  the  price  charged  by  its 
local  distributor  and  may  vary  from 
State  to  State,  Although  the  insecticides 
generally  do  not  differ  greatly  in  price, 
at  least  some  consumers  can  be 
expected  to  benefit  from  the  inclusion  of 
fipronil  as  an  alternative  treatment. 

Affected  Entities 

Businesses  such  as  nurseries,  sod 
growers,  farm  equipment  dealers,  and 
construction  companies  that  work  with 
regulated  articles  are  the  entities  most 
likaly  to  be  affected  by  this  rule.  This 
rule  results  in  a  wider  selection  of 
treatment  options  for  imported  fire  ant. 
The  economic  effect  on  affected  entities 
is  expected  to  either  be  positive,  since 
a  wider  selection  of  insecticides  will 
provide  greater  choice,  or  have  no  effect, 
if  they  choose  not  to  use  fipronil. 

The  Regulatory  Flexibility  Act 
requires  that  agencies  consider  the 
economic  effects  of  their  rules  on  small 
businesses.  Based  on  data  from  the  1997 
Census  of  Agriculture,  there  were 
13,266  nurseries  and  greenhouses  « 

located  in  areas  of  the  United  States 
quarantined  because  of  imported  fire 
ant,  of  which  82  to  99  percent  were 
small  businesses,  according  to  the  U.S. 
Small  Business  Adininistration's 
criterion  of  annual  sales  of  less  than 
$750,000. 

The  addition  of  fipronil  to  the 
imported  fire  ant  regulations  provides 
the  regulated  community  with  a  greater 
selection  of  treatment  options.  Thus,  it 
is  expected  that  the  economic  effect  on 
these  businesses  would  either  be 
positive  (a  wider  selection  of 
insecticides  provides  greater  choice)  or 
neutral  (if  they  choose  not  to  use 
fipronil).  The  majority  [i.e.,  82  to  99 
percent)  of  firms  that  may  potentially  be 
affected  by  this  proposed  rule  are  small 
entities. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
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under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12988 

'     This  final  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform,  This  rule:  (1)  Preempts 
all  State  and  local  laws  and  regulations 
that  are  inconsistent  with  this  nde;  (2) 
has  no  retroactive  effect;  and  (3)  does 
not  require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  final  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  imder  the  Paperwork 
Reduction  Act  of  1995  (44  U.S,C.  3501 
et  seq.). 

List  of  Subiects  in  7  CTR  Part  301 

Agricultural  commodities.  Plant 
diseases  and  pests,  Quarantine, 
Reporting  and  recordkeeping 
requirements.  Transportation. 

Accordingly,  we  are  amending  7  CFR 
part  301  as  follows: 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  301 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  166,  7711,  7712.  7714, 
7731,  7735,  7751.  7752.  7753,  aad  7754;  7 
CFR  2.22,  2.80.  and  371.3. 

Section  301.75-15  also  issued  under  Sec. 
204,  Title  II.  Pub.  L.106-113. 113  Stat. 
1501A-293;  sections  301.75-15  and  301.75- 
16  also  issued  under  Sec.  203.  Title  II,  Pub. 
L.  106-224, 114  Stat.  400  (7  U.S,C.  1421 
note), 

2.  In  part  301,  Subpart — Imported  Fire 
Ant  (§§  301.81  through  301.81-10),  the 
appendix  to  the  subpart  is  amended  as 
follows: 


a.  In  paragraph  III.B.,  under  the 
heading  INSECTICIDES,  by  adding 
"Fipronil  (Chipco®"  in  alphabetical 
order. 

b.  By  redesignating  paragraph 
in.C,3,d,  as  paragraph  III.C.3.e,  and 
adding  a  new  paragraph  III,C,3.d,  to 
read  as  set  forth  below. 

c.  In  newly  redesignated  paragraph 
in.C,3,e.,  by  removing,  from  the 
heading,  the  words  "or  tefluthrin"  and 
adding  the  words  "tefluthrin,  or 
fipronil"  in  their  place,  and  by  adding 
a  new  "Method  F — Granular 
Incorporation  (Fipronil)"  in  alphabetical 
order  to  read  as  set  forth  below. 

d.  In  paragraph  III,C.4.,  imder  the 
heading  Exclusion,  by  adding  a  new 
entry  for  Fipronil,  following  the 
Tefluthrin  entry,  to  read  as  set  forth 
below. 

e.  In  paragraph  in,C.4,,  imder  the 
heading  Enforcement,  the  sixth 
paragraph,  second  sentence,  by 
removing  the  words  "or  tefluthrin"  and 
adding  the  words  "tefluthrin,  or 
fipronil"  in  their  place. 

f.  In  paragraph  III,C,8.,  by  revising  the 
entry  for  Material  to  read  as  set  forth 
below. 

AITENDIX  TO  SUBPART  "IMPORTED  FIRE 
ANT' 

m,  Rflgulatory  Procedures 

***** 

C.  Appmved  Treatments. 

***** 

3.  Plants  Balled  or  in  Ck)ntainers 

***** 

d.  Fipronil:  Granular  Formulation. 

Material:  Granular  Rpronil  incorporation 
into  soil  or  potting  media  for  containerized 
nursery  stock. 

Dosage:  The  amount  of  granular  fipronil 
needed  to  achieve  a  specified  dbsage  varies 
with  the  bulk  density  of  the  soil  or  potting 
media.  Follow  label  directions  to  calculate 
the  amount  of  granular  fipronil  needed  to 
achieve  a  specified  dosage. 


Qranular  fipronil  dosage 
(parts  per  million) 

Certification  penod 
(monttis  after  treatment) 

10  Dom    

12  DOflfl     

0-12  monttis. 

0-24  montfis. 

25  ppm  

Conttnuous. 

Exposure  Period:  Containerized  nursery 
stock  can  be  certified  for  interstate  movement 
from  quarantined  areas  2  weeks  after 
completion  of  treatment. 

e.  *  *  • 

Method  F — Granular  Incorporation  (Fipronil) 

Apply  fipronil  according  to  the  label 
instructions  for  granular  incorporation.  Mix 
thoroughly  to  distribute  product  evenly 
throughout  the  soil  or  potting  media.  After 
potting,  containers  must  be  watered  to  the 
point  of  satiu^tion. 

Precautions:  Saturation  of  the  soil  or 
potting  media  with  the  granular  fipronil  is 
essential.  Water  that  drains  from  the 
treatment  area,  which  may  contain  fipronil, 
must  be  disposed  of  in  accordance  with  State 
and  local  laws. 

4.  Imported-Fire-Ant-Free  Nursery — 
Containerized  Plants  Only 


Exclusion 


Fipronil  ^ 

For  plants  grown  on  the  premises: 
Treatment  of  soil  or  potting  media  with 
granular  fipronil  prior  to  planting  is 
permitted  as  an  alternative  to  treatment  with 
granular  formulations  of  bifenthrin  or 
tefluthrin.  This  treatment  reduces  the  risk  of 
infestation  of  containers  by  alate  queens 
flying  in  from  adjacent  or  nearby  infested 
premises.  The  dosage  rate  is  variable, 
determined  by  the  selected  certification 
period,  for  the  granular  Hpronil. 

Apply  this  treatment  according  to  the  label 
directions. 

Mixing  must  be  adequate  to  blend  the 
required  dosage  of  granular  fipronil 
throughout  the  entire  soil  or  potting  media. 
***** 

8.  Grass-Sod 
Material 
a.  Chlorpyrifos. 


Material 


Chlorpyrifos 


Amount  and  dosage  of  material 


8  0  lb  (3.6  kg)  a.iVacre 


Certification  period 


6  weeks  (after  exposure  period  has  been  compteted). 


Exposure  Period:  48  hours. 

Method 

1.  Apply  a  single  broadcast  application  of  chlorpyrifos  with  ground  equipment. 

2.  Immediately  after  treatment,  water  the  treated  areas  with  at  least  V2  inch  of  water. 

Chlorpyrifos  wettable  powder  Dursban®  50-WP:  Follow  label  directions  for  regulatory  treatment  for  IFA. 
b.  Fipronil. 


Material 

Amount  and  dosage  of  material 

Certification  period 

Fipronl  

Dosage    per    applkation:    0.0125    lb    20  weeks  (after  exposure  period  has  been  completed). 

(0.00567  kg)  a.iyacre.                      4' 
Total    amount    over   two   apptcations: 

0.025  lb  (0.01134  kg)  a.iVacre. 
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Exposure  Period:  30  days  from  the  second 
application. 

Method  I 

1.  Apply  in  two  applications 
approximately  1  week  apart  for  a  total  of 
(J.025  lb  (0.01134  kg)  a.i./acre. 

2.  Follow  label  directions  for  regulatory 
treatment  for  IFA. 


Done  in  Washington.  DC.  this  12th  day  of 
September,  2002. 
Bobby  R.  Acord, 

Administrator.  Animal  and  Plant  Health 
Inspection  Service. 

[PR  Doc.  02-23685  Filed  9-17-02;  8:45  am] 
nUJNG  CODE  3410-34-F 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39      I 

[Docket  No.  2001-NB-42-AD;  Amendment 
39-12882;  AD  2002-1»-«2] 

RIN2120-AA64         | 

Airworthiness  Dinactives;  Turtx>meca 
S.A.  Makila  Models  1A,  1A1,  and  1A2 
Turl)osftaft  Engines 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  Turbomeca  S.A.  Makila 
Models  lA,  lAl,  and  1A2  turboshaft 
engines  with  exhaust  pipes 
incorporating  modification  TU  200A 
installed.  This  action  requires  visual 
inspections  of  exhaust  pipes  for  cracks 
and  tears,  upon  completion  of  the  last 
flight  of  each  day,  and  replacement  of 
cracked  and  torn  exhaust  pipes  before 
ftirther  flight.  This  action  also  requires 
removal  from  service  of  modification 
TU  200A  exhaust  pipes  at  the  next  shop 
visit  or  no  later  than  a  certain  date.  This 
amendment  is  prompted  by  several 
reports  of  modification  TU  200A 
exhaust  pipes  cracking  at  several  of  the 
ejector  attachment  tabs.  The  actions 
specified  in  this  AD  are  intended  to 
prevent  the  ejector  from  becoming  loose 
from  the  exhaust  pipe,  resulting  in 
damage  to  the  main  rotor  and  tail  rotor 
and  loss  of  helicopter  control. 
DATES:  Effective  October  3.  2002. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
November  18,  2002. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 


Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  2001-NE- 
42-AD,  12  New  England  Executive  Park, 
Burlington,  MA  01803-5299.  Comments 
may  be  inspected  at  this  location,  by 
appointment,  between  8  a.m.  and  4:30 
p.m..  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  also 
be  sent  via  the  Internet  using  the 
following  address:  "9-ane- 
adcomment@faa.gov".  Comments  sent 
via  the  Internet  must  contain  the  docket 
number  in  the  subject  line. 

FOR  FURTHER  INFORM/VnON  CONTACT: 
Glorianne  Niebuhr,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA.  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299;  telephone  (781)  238-7132; 
fax  (781)  238-7199. 

SUPPLEMENTARY  INFORMATION:  The 
Direction  Generale  de  L'Aviation  Civile 
(DC AC),  which  is  the  airworthiness 
authority  for  France,  recently  notified 
the  FAA  that  an  unsafe  condition  may 
exist  on  Turbomeca  S.A.  Makila  Models 
lA.  lAl.  and  1A2  turboshaft  engines 
with  modification  TU  200A  exhaust 
pipes  installed.  The  exhaust  pipe  is 
composed  of  a  primary  exhaust  pipe 
mounted  on  the  engine,  and  an  ejectoF 
pipe  fixed  on  the  primary  exhaust  pipe 
by  eight  attachment  tabs.  The  DGAC 
advises  that  several  reports  were 
received  of  modification  TU  200A 
exhaust  pipes  cracking  at  several  of  the 
ejector  attachment  tabs.  This  type  of 
deterioration,  if  allowed  to  continue, 
can  result  in  dcimage  to  the  main  rotor 
and  tail  rotor  and  loss  of  helicopter 
control.  The  DGAC  issued  AD  T2D01- 
301(A),  dated  July  3,  2001,  and  AD 
2002-1 24(A).  dated  March  6.  2002,  in 
order  to  assure  the  airworthiness  of 
these  Turbomeca  S.A.  Makila  models 
lA,  lAl,  and  1A2  turboshaft  engines  in 
France. 

Bilateral  Airworthiness  Agreement 

This  engine  model  is  manufactured  in 
France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  §  21.29  of  the  Federal 
Aviation  Regulations  (14  CFR  21.29) 
and  the  applicable  bilateral 
airworthiness  agreement.  Piusuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 


FAA's  Determination  of  an  Unsafe 
Condition  and  Required  Actions 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Turbomeca  S.A. 
Makila  Models  lA,  lAl,  and  1A2 
turboshaft  engines  of  the  same  type 
design,  this  AD  is  being  issued  to 
prevent  the  ejector  from  becoming  loose 
fi-om  the  exhaust  pipe,  resulting  in 
damage  to  the  main  rotor  and  tail  rotor 
and  loss  of  helicopter  control.  This  AD 
requires  visual  inspections  of  exhaust 
pipes  for  cracks  and  tears,  upon 
completion  of  the  last  flight  of  each  day 
and  replacement  of  cracked  and  torn 
exhaust  pipes  before  further  flight.  This 
action  also  requires  as  terminating 
action  to  the  repetitive  inspections, 
removal  from  service  of  modification 
TU  200A  exhaust  pipes  at  the  next  shop 
visit,  or  no  later  than  June  30,  2003. 

Immediate  Adoption  of  This  AD 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportimity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportimity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
argimients  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be    , 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  woidd  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
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concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Conunents  to 
Docket  Number  2001-NE-42-AD."  The 
postcard  will  be  date  stamped  and 
retvuned  to  the  commenter. 

Regulatory  Analjrsis 

This  final  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132,  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  final  rule. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  imder  Executive  Girder  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
tmder  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26, 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
imder  the  caption  ADDRESSES. 

list  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  ptusuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Ammidad] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 


2002-19-02  Turbomeca  S.A.:  Amendment 
39-12882.  Docket  No.  2001-NE-42-AD. 

Applicability 

This  airworthiness  directive  (AD)  is 
apphcable  to  Turbomeca  S.A.  Makila  models 
lA,  lAl,  and  1A2  turbostiaft  engines  with 
exhaust  pipes  incorporating  modification  TU 
200A  installed.  These  engines  are  installed 
on,  but  not  limited  to,  Aerospatiale  AS  332 
"Super  Puma. Mark  I"  C,  Cl,  L,  Ll,  and 
"Super  Puma  Mark  11"  L2  helicopters. 

Note  1:  This  AD  applies  to  each  engine 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
engines  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (f^  of  this  AD.  The 
request  should  include  an  assessment  of  the 
effect  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
AD;  and,  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
speciffc  proposed  actions  to  address  it. 

Compliance 

Compliance  with  this  AD  is  required  as 
indicated,  unless  already  done. 

To  prevent  the  ejector  from  becoming  loose 
from  the  exhaust  pipe,  resulting  in  damage  to 
the  main  rotor  and  tail  rotor  and  loss  of 
helicopter  control,  do  the  following: 

(a)  Upon  completion  of  the  last  flight  of 
each  day,  clean  and  visiially  inspect  exhaust 
pipes  for  cracks  and  tears,  focusing  on  the 
ejector  attachment  tabs  that  connect  the 
ejector  to  the  primary  exhaust  pipe. 
Information  on  exhaust  pipe  inspection  for 
Turbomeca  S.A.  Makila  models  lA  and  lAl 
may  be  found  in  Engine  Maintenance  Manual 
(EMM)  Section  78-10-601,  and  EMM  Section 
7S-11-00  for  Makila  model  1A2. 

(b)  On  exhaust  pipes  also  incorporating 
modification  TU  54,  use  a  mirror  placed 
between  the  engine  ffrewall  and  the  exhaust 
pipe,  and  visually  inspect  the  furthest  aft 
attachment  tab,  as  specified  in  paragraph  (a) 
of  this  AD. 

(c)  Replace  exhaust  pipe  at  the  ffrst  visual 
sign  of  any  exhaust  pipe  crack  or  tear  before 
fiuther  flight.  Information  on  exhaust  pipe 
replacement  for  Turbomeca  S.A.  Makila 
models  lA  and  lAl  may  be  found  in  EMM 
Section  78-10-401,  and  EMM  Section  78- 
11-00  for  Makila  model  1 A2. 

(d)  After  the  replacement  exhaust  pipe  is 
installed,  before  further  flight,  perform 
engine  vibration  level  checks  to  ensure  all 
vibration  levels  are  within  manufacturer's 
limits.  Information  on  vibration  level  checks 
for  Turbomeca  S.A.  Makila  models  1 A  and 
lAl  may  be  found  in  EMM  Section  71-00- 
601,  and  EMM  Section  71-00-00  for  Makila 
model  1A2. 

Terminating  Action 

(e)  Remove  from  service  exhaust  pipes 
incorporating  modification  TU  200A  at  the 
next  shop  visit,  or  no  later  than  June  30, 
2003.  Removal  from  service  constitutes 
terminating  action  to  the  repetitive  visual 


inspections  required  by  this  AD.  Information 
on  removal  from  service  may  be  found  in 
Turbomeca  S.A.  Alert  Service  Bulletin  No. 
A298  72  0148,  Update  No.  1,  dated  February 
18,  2002. 

Alternative  Methodi  of  Compliance 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office  (ECO).  Operators  must 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  ECO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  ECO. 

Note  3:  The  subject  of  this  ADis  addressed 
in  the  Direction  Generale  de  L'Aviation 
Civile  airworthiness  directive  AD  T2001- 
301(A),  dated  Julv  3.  2001,  and  AD  2002- 
124(A),  dated  March  6.  2002. 

Effective  Date 

(g)  This  amendment  becomes  effective  on 
October  3,  2002. 

Issued  in  Burlington,  Massachusetts,  on 
September  9,  2002. 
Jay  J.  Pardee, 

^4anage^,  Engine  and  Propeller  Directorate. 
Aircraft  Certification  Service. 
(FR  Doc.  02-23652  Filed  9-17-02;  8:45  am] 
MLLMG  COOE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
OfHc*  of  th«  S«cr«tary 

14  CFR  Parts  217, 241  and  296 
[DockM  No.  OST-00-7735] 
R1N2139-AA07 

Amandmant  to  tha  Daftnltlona  of 
Ravanua  artd  Nonravanua  Paaaangara 

AGENCY:  Office  of  the  Secretary,  DOT. 
ACTION:  Final  rule. 

SUMHARY:  The  Office  of  the  Secretary 
and  the  Bureau  of  Transportation 
Statistics  (BTS)  are  revising  the 
Department's  definitions  of  revenue 
passenger  and  nonrevenue  passenger  to 
specify  that  a  passenger  traveling  on  a 
ticket  or  voucher  received  as 
compensation  for  denied  boarding  or  as 
settiement  of  a  consiuner  complaint  is 
considered  to  be  a  revenue  passenger. 
The  revised  definitions  will  also  be 
added  to  other  regulatory  provisions. 
Based  on  this  find  rule,  the  definitions 
will  be  in  harmony  with  the  definitions 
of  revenue  and  nonrevenue  passenger    . 
adopted  by  the  International  Civil 
Aviation  Organization  (ICAO). 
Harmonizing  DOT's  and  ICAO's 
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definitions  will  relieve  air  carriers  from 
being  required  to  keep  two  sets  of  traffic 
enplanement  statistics — one  for 
reporting  to  ICAO  and  one  for  reporting 
to  DOT.  This  action  is  taken  at  DOT's 
initiative. 

DATES:  This  rule  is  effective  October  18, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Clay 
Moritz  or  Bernard  Stankus,  Office  of 
Airline  Information,  K-14,  Bureau  of 
Transportation  Statistics,  Department  of 
Transportation,  Room  4125,  400 
Seventh  Street.  SW.,  Washington,  DC, 
20590-0001,  (202)  366-4385  or  (202) 
366-4387,  respectively.  You  can  also 
contact  either  party  by  e-mail  at 
clay.moritz@bts.gov  or 
bemard.stankus@bts.gov  or  by  fax  at 
(202)  366-3383. 

SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

An  electronic  copy  of  this  document 
may  be  downloaded  by  using  a 
computer,  modem,  and  suitable 
communications  software  from  the 
Government  Printing  Office's  Electronic 
Bulletin  Board  Services  at  (202)  512- 
1661.  Internet  users  may  reach  the 
Office  of  the  Federal  Register's  home 
page  at:  http://www.nara.gov/fedreg  and 
the  Government  Printing  Office's 
database  at:  http://www.access.gpo.gov/ 
nam.  You  can  also  view  and  download 
this  document  by  going  to  the  webpage 
of  the  Department's  Docket  Management 
System  (http://dms.dot.gov/).  On  that 
page,  click  on  "search."  On  the  next 
page,  type  the  last  four  digits  of  the 
docket  number  shown  in  the  heading  of 
this  doctunent.  Then  click  on  "search." 

Background 

On  August  22,  2000,  the  Department 
issued  a  Notice  of  Proposed  Rulemaking 
(NPRM)  (65  FR  50946)  to  revise  the 
definitions  of  revenue  and  nonrevenue 
passengerin  14  CFR  217.1,  241.03,  and 
298.2.  The  Department  proposed  to 
classify  as  revenue  passengers  those 
passengers,  traveling  on  a  ticket  or 
voucher  received  as  compensation  for 
denied  boarding  or  as  settlement  of  a 
consumer  complaint.  Previously,  these 
passengers  were  classified  as 
nonrevenue  passengers. 

The  proposals  were  intended  to 
harmonize  the  Department's  definitions 
of  revenue  and  nonrevenue  passengers 
with  the  definitions  adopted  by  the 
International  Civil  Aviation 
Organization  (ICAO).  The  proposed 
change  in  the  Department's  definitions 
would  negate  the  need  for  carriers  to     . 
maintain  two  sets  of  statistics  to  record 
passenger  enplanements.  This  rule  is 


being  issued  jointly  by  the  Office  of  the 
Secretary  and  BTS. 

Public  Comments 

Comments  were  received  from 
American  Airlines,  United  Air  Lines, 
and  Southwest  Airlines.  The  three 
carriers  support  the  Department's  action 
to  harmonize  its  definitions  of  revenue 
and  nonrevenue  passengers  with  ICAO's 
definitions.  Southwest  believes  that 
common  reporting  guidelines  will 
benefit  airlines  by  allowing  for  greater 
reporting  accuracy  and  efficiency. 

However,  the  carriers  did  express 
concerns  that  the  revision  in  the 
definitions  could  have  the  unintend_ed 
consequence  of  subjecting  more 
passengers  to  Passenger  Facility  Charges 
(PFCs).  American  Airlines  points  out 
that  although  a  passenger  may  now  be 
defined  as  a  revenue  passenger  that 
passenger  has  paid  no  additional 
amoimts.  United  Air  Lines  requests  that 
the  Department  clarify  that  the  change 
in  definitions  does  not  impact  or 
expand  the  collection  of  PFCs  by  either 
making  a  statement  to  this  effect  or 
revising  14  CFR  158.9(a)(3). 

DOT  agrees  with  the  air  carriers.  The 
sole  purpose  of  the  revisions  in  the 
definitions  of  revenue  and  nonrevenue 
passengers  is  to  harmonize  the 
classifications  of  passenger 
enplanements  between  the  Department 
and  ICAO.  Thus,  the  changes  adopted  in 
this  final  rule  are  for  air  carrier  traffic 
and  financial  reporting  purposes  and  are 
not  meant  to  expand  the  universe  of 
passengers  required  to  pay  PFCs. 

Revenue  Passengers 

The  following  types  of  passengers  are 
examples  of  revenue  passengers:  (1) 
Passengers  traveling  on  publicly 
available  tickets;  (2)  passengers 
traveling  on  fi^uent  flyer  awards;  (3) 
passengers  traveling  on  barter  tickets; 
(4)  infants  traveling  on  confirmed-space 
tickets;  (5)  passengers  traveling  on 
vouchers  as  compensation  for  denied 
boarding  or  passengers  traveling  free  in 
response  to  consumer  complaints  or 
claims;  and  (6)  passengers  traveling  on 
preferential  fares  (Government,  seamen, 
military,  youth,  student,  etc.).  This  list 
is  not  exhaustive  and  is  provided  for 
illustrative  purposes  only. 

Nonrevenue  Passengers 

The  following  types  of  passengers  are 
examples  of  nonrevenue  passengers 
when  traveling  free  or  pursuant  to  token 
charges:  (1)  Directors,  officers, 
employees,  and  others  authorized  by  the 
air  carrier  operating  the  aircraft;  (2) 
directors,  officers,  employees,  and 
others  authorized  by  the  air  carrier  or 
another  air  carrier  traveling  pursuant  to 


a  pass  interchange  agreement;  (3)  travel 
agents  being  transported  for  the  purpose 
of  familiarizing  themselves  with  the 
carrier's  services;  (4)  witnesses  and 
attorneys  attending  any  legal 
investigation  in  which  such  carrier  is 
involved;  (5)  persons  injured  in  aircraft 
accidents,  and  physicians,  nurses,  and 
others  attending  such  persons;  (6)  any 
persons  transported  with  the  object  of 
providing  relief  in  cases  of  general 
epidemic,  natural  disaster,  or  other 
catastrophe;  (7)  any  law  enforcement 
official,  including  any  person  who  has 
the  duty  of  guarding  government 
officials  who  are  traveling  on  official 
business  or  traveling  to  or  from  such 
duty;  (8)  guests  of  an  air  carrier  on  an 
inaugural  flight  or  delivery  flights  of 
newly-acquired  or  renovated  aircraft;  (9) 
security  guards  who  have  been  assigned 
the  duty  toward  such  aircraft  against 
unlawful  seizure,  sabotage,  or  other 
unlawful  interference;  (10)  safety 
inspectors  of  the  National 
Transportation  Safety  Board  or  the  FAA 
in  their  official  duties  or  traveling  to  or 
from  such  duty;  (11)  postal  employees 
on  duty  in  charge  of  the  mails  or 
traveling  to  or  from  such  duty;  (12) 
technical  representatives  of  companies 
that  have  been  engaged  in  the 
manufacture,  development  or  testing  of 
a  particular  type  of  aircraft  or  aircraft 
equipment,  when  the  transportation  is 
provided  for  the  piupose  of  in-flight 
observation  and  subject  to  applicable 
FAA  regulations;  (13)  persons  engaged 
•  in  promoting  air  transportatioii;  (14)  air 
marshals  and  other  Transportation 
Security  officials  acting  in  their  official 
capacities  and  while  traveling  to  and 
from  their  official  duties;  and  (15)  other 
authorized  persons,  when  such 
transportation  is  undertaken  for 
promotional  purpose.  This  list  is  not 
exhaustive  and  is  provided  for 
illustrative  purposes  only. 

Reporting  Burden 

DOT  believes  that  this  final  rule  is  not 
a  revision  to  an  information  collection 
for  the  purposes  of  the  Paperwork 
Reduction  Act.  It  is  not  adding  or 
removing  any  data  items.  Rather,  it  is 
changing  definitions  to  simplify  carrier 
reporting  and  preclude  the  need  fo^ 
affected  air  carriers  to  maintain  two 
separate  systems  for  identifying  revenue 
and  nonrevenue  passengers  for  DOT  and 
ICAO  reporting.  Under  Article  67  of  the 
1944  Chicago  Convention,  the  United 
States,  as  a  party  to  the  treaty,  is 
obligated  to  supply  certain  individual 
U.S.  air  carrier  data  to  ICAO.  By 
harmonizing  DOT's  definitions  of 
revenue  and  nonrevenue  passengers 
with  ICAO's  definitions,  DOT  will  be 
able  to  supply  ICAO  with  U.S.  air 


Federal  Register /Vol.  67,  No.  181 /Wednesday,  September  18,  2002 /Rules  and  Regulations     58689 


carrier  data  from  DOT's  own  data  base. 
U.S.  carriers  will  not  be  required  to 
submit  special  traffic  reports  in  order  to 
meet  this  U.S.  treaty  obUgation.  Some 
carriers  may,  however,  have  a  one-time 
reprogranuning  task  to  classify,  as 
revenue  passengers,  those  passengers 
traveling  on  vouchers  or  tickets  received 
in  response  to  consumer  complaints  or 
as  compensation  for  denied  boardings. 

In  the  NPRM,  DOT  specifically  sought 
comments  from  any  carrier  that  believed 
it  would  experience  a  reporting  burden 
as  a  result  of  the  change  in  the 
definitions  of  revenue  and  nonrevenue 
passengers.  DOT  did  not  receive  any 
comments  on  this  issue. 

Rulemaldng  Anal3r8e8  and  Notices 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

DOT  does  not  consider  this  final  rule 
to  be  a  significant  regulatory  action 
under  section  3(f)  of  Executive  Order 
12866.  It  was  not  subject  to  review  by 
the  Office  of  Management  and  Budget. 

DOT  does  not  consider  the  final  rule 
to  be  significant  imder  its  regulatory 
policies  and  procedures  (44  FR  11034; 
February  26, 1979).  The  purpose  of  the 
rule  is  to  revise  the  Department's 
definitions  of  revenue  passenger  and 
nonrevenue  passenger.  This  action  will  . 
negate  the  need  for  air  carriers  to  keep 
two  sets  of  traffic  records.  Presently,  air 
carriers  maintain  one  set  of  records  for 
tracking  revenue  passengers  for  DOT 
reporting  purposes,  and  a  set  of  records 
for  ICAO  reporting.  Therefore,  this 
action  will  result  in  a  positive  economic 
impact  on  reporting  air  carriers. 

Federalism 

DOT  analyzed  this  final  rule  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13132  ("Federalism")  and  the  rule  will 
not  have  a  substantial  direct  effect  on 
the  states,  on  the  relationship  between 
the  national  government  and  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  The  rule  does  not 
impose  substantial  direct  compliance 
costs  on  State  and  local  governments  or 
preempt  state  law.  Thus,  the  BTS  has 
determined  that  the  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Regulatory  Flexibility  Act 

We  certify  this  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities,  as 
the  total  cost  of  the  rulemaking  is 
insignificant,  although  there  should  be  a 
minor  cost  savings  in  harmonizing  the 


definition  of  revenue  passenger.  There 
are  about  100  small  air  carriers  that 
report  traffic  data  to  DOT.  However,  the 
rule's  most  significant  change  is  the 
treatment  of  passengers  traveling  on  a 
ticket  or  voucher  received  as 
compensation  for  denied  boarding.  The 
denied  boarding  regulations  are  not 
applicable  to  small  air  carriers. 
Therefore,  the  final  rule  does  not  have 
a  significant  impact  on  small  air 
carriers. 

Unfunded  Mandates 

Under  section  201  of  the  Unfunded 
Mandates  Reform  Act  (UMRA)  (2  U.S.C. 
1531),  DOT  assessed  the  effects  of  this 
final  rule  on  State,  local  and  tribal 
governments,  in  the  aggregate,  and  the 
private  sector.  DOT  determined  that  this 
regulatory  action  requires  no  written 
statement  under  section  202  of  the 
UMRA  (2  U.S.C.  1532)  because  it  will 
not  result  in  the  expenditure  of 
$100,000,000  in  any  one  year  by  State, 
local  and  tribal  governments,  in  the    ' 
aggregate,  or  the  private  sector. 

National  Environmental  Protection  Act 

The  DOT  has  analyzed  the  final  rule 
for  the  ptirpose  of  the  National 
Environmental  Protection  Act,  and  has 
determined  that  the  changes  will  not 
have  any  impact  on  the  quality  of  the 
human  environment. 

Regulation  Identifier  Number 

A  regulation  identifier  number  (RIN) 
is  assigned  to  each  regulatory  action 
listed  in  the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  The  RIN  number  213^AA07 
contained  in  the  heading  of  this 
doctunent  can  be  used  to  cross  reference 
this  action  with  the  Unified  Agenda. 

ListofSul^ects 

14  CFR  Part  217 

Foreign  air  carriers.  Traffic  reports. 

14  CFR  Part  241 

Air  carriers.  Reporting  and 
recordkeeping  requirements.  Uniform 
System  of  accounts. 

14  CFR  Part  298 

Air  taxis.  Commuter  and  small 
certificated  air  carriers.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  the  Office  of  Secretary 
amends  14  CFR  parts  217,  241  and  298 
as  follows: 

PART  217— {AMENDED] 

1.  The  authority  citation  for  part  217 
continues  to  read  as  follows: 


Autfiority:  49  U.S.C.  329  and  chapters  401, 
413,417. 

2.  Definitions  for  revenue  passenger 
and  nonrevenue  passenger  are  added  in 
alphabetical  order  to  §  217.1  to  read  as 
follows: 

§217.1    Dennltions. 

***** 

Nonrevenue  passenger  means:  a 
person  traveling  free  or  under  token 
charges,  except  those  expressly  named 
in  the  definition  of  revenue  passenger; 
a  person  traveling  at  a  fare  or  discount 
available  only  to  employees  or 
authorized  persons  of  air  carriers  or 
their  agents  or  only  for  travel  on  the 
business  of  the  carriers;  and  an  infant 
who  does  not  occupy  a  seat.  (This 
definition  is  for  14  CFR  Part  217  traffic 
reporting  purposes  and  may  differ  from 
the  definitions  used  in  other  parts  by 
the  Federal  Aviation  Administration 
and  the  Transportation  Security 
Administration  for  the  collection  of 
Passenger  Facility  Charges  and  Security 
Fees.) 

The  definition  includes,  but  is  not 
limited  to  the  following  examples  of 
passengers  when  traveling  free  or 
pursuant  to  token  charges: 

(1)  Directors,  officers,  employees,  and 
others  authorized  by  the  air  carrier 
o[>erating  the  aircraft; 

(2)  Directors,  officers,  employees,  and 
others  authorized  by  the  air  carrier  or 
another  carrier  traveling  pursuant  to  a 
pass  interchange  agreement; 

(3)  Travel  agents  being  transported  for 
the  purpose  of  familiarizing  themselves 
with  the  carrier's  services; 

(4)  Witnesses  and  attorneys  attending 
any  legal  investigation  in  which  such 
carrier  is  involved; 

(5)  Persons  injured  in  aircraft 
accidents,  and  physicians,  nurses,  and 
others  attending  such  persons; 

(6)  Any  persons  transported  with  the 
object  of  providing  relief  in  cases  of 
general  epidemic,  natural  disaster,  or 
other  catastrophe; 

(7)  Any  law  enforcement  official, 
including  any  person  who  has  the  duty 
of  guarding  government  officials  who 
are  traveling  on  official  business  or 
traveling  to  or  from  such  duty; 

(SfGuests  of  an  air  carrier  on  an 
inaugural  flight  or  delivery  flights  of 
newly-acquired  or  renovated  aircraft; 

(9)  Security  guards  who  have  been 
assigned  the  duty  to  guard  such  aircraft 
against  unlawful  seizure,  sabotage,  or 
other  unlawful  interference; 

(10)  Safety  inspectors  of  the  National 
Transportation  Safety  Board  or  the  FAA 
in  their  official  duties  or  traveling  to  or 
&t»m  such  duty; 

(11)  Postal  employees  on  duty  in 
charge  of  the  mails  or  traveling  to  or 
from  such  duty: 
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(12)  Technical  representatives  of 
companies  that  have  been  engaged  in  ' 
the  manufacture,  development  or  testing 
of  a  particular  type  of  aircraft  or  aircraft 
equipment,  when  the  transportation  is 
provided  for  the  purpose  of  in-flight 
observation  and  subject  to  applicable 
FAA  regulations; 

(13)  Persons  engaged  in  promoting  air 
transportation; 

(14)  Air  marshsils  and  other 
Transportation  Security  officials  acting 
in  their  official  capacities  and  while 
traveling  to  and  from  their  official 
duties;  and 

(15)  Other  authorized  persons,  when 
such  transportation  is  undertaken  for 
promotional  purpose. 

Revenue  passenger  means:  a 
passenger  for  whose  transportation  an 
air  carrier  receives  commercial 
remuneration.  (This  definition  is  for  14 
CFR  Part  217  traffic  reporting  purposes 
and  may  differ  from  the  definitions  used 
in  other  parts  by  the  Federal  Aviation 
Administration  and  the  Transportation 
Security  Administration  for  the 
collection  of  Passenger  Facility  Charges 
and  Security  Fees.)  This  includes,  but  is 
not  limited  to,  the  following  examples: 

(1)  Passengers  traveling  under 
publicly  available  tickets  including 
promotional  offers  (for  example  two-for- 
one)  or  loyalty  programs  (for  example, 
redemption  of  frequent  flyer  points); 

(2)  Passengers  traveling  on  vouchers 
or  tickets  issued  as  compensation  for 
denied  boarding  or  in  response  to 
consumer  complaints  or  claims; 

(3)  Passengers  traveling  at  corporate 
discounts; 

(4)  Passengers  traveling  on 
preferential  fares  (Government,  seamen, 
military,  youth,  student,  etc.); 

(5)  Passengers  traveling  on  barter 
tickets;  and 

(6)  Infants  traveling  on  confirmed- 
space  tickets.  I 


PART  241— {AMENDED] 

3.  The  authority  citation  for  part  241 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  329  and  chapters  401, 
411,417. 

4.  The  definitions  in  part  241  Section 
03  for  passenger,  nonrevenue  and 
passenger,  revenue  are  revised  to  read  as 
follows: 

Section  03 — Definitions  for  the 
Purposes  of  This  System  of  Accounts 
and  Reports 

*        *        *        *        * 

Passenger,  nonrevenue  means:  a 
person  tr&veling  free  or  imder  token 
charges,  except  those  expressly  named 


in  the  definition  of  revenue  passenger; 
a  person  traveling  at  a  fare  or  discoimt 
available  only  to  employees  or 
authorized  persons  of  air  carriers  or 
their  agents  or  only  for  travel  on  the 
business  of  the  carriers;  and  an  infant 
who  does  not  occupy  a  seat.  (This 
definition  is  for  14  CFR  part  241  traffic 
reporting  purposes  and  may  differ  bom 
the  definitions  used  in  other  parts  by 
the  Federal  Aviation  Administration 
and  the  Transportation  Security 
Administration  for  the  collection  of 
Passenger  Facility  Charges  and  Security 
Fees.) 

The  definition  includes,  but  is  not 
limited  to  following  examples  of 
passengers  when  traveling  free  or 
pursuant  to  token  charges: 

(1)  Directors,  officers,  employees,  and 
others  authorized  by  the  air  carrier 
operating  the  aircraft; 

(2)  Directors,  officers,  employees,  and 
others  authorized  by  the  air  carrier  or 
another  carrier  traveling  pursuant  to  a 
pass  interchange  agreement; 

(3)  Travel  agents  being  transported  for 
the  purpose  of  familiarizing  themselves 
with  the  carrier's  services; 

(4)  Witnesses  and  attorneys  attending 
any  legal  investigation  in  which  such 
carrier  is  involved; 

(5)  Persons  injured  in  aircraft 
accidents,  and  physicians,  nurses,  and 
others  attending  such  persons; 

(6)  Any  persons  transported  with  the 
object  of  providing  relief  in  cases  of 
general  epidemic,  natural  disaster,  or 
other  catastrophe; 

(7)  Any  law  enforcement  official, 
including  any  person  who  has  the  duty 
of  guarding  govenunent  officials  who 
are  traveling  on  official  business  or 
traveling  to  or  from  such  duty; 

(8)  Guests  of  an  air  carrier  on  an 
inaugural  flight  or  delivery  ffights  of 
newly-acquired  or  renovated  aircraft; 

(9)  Security  guards  who  have  been 
assigned  the  duty  to  guard  such  aircraft 
against  unlawful  seizure,  sabotage,  or 
other  unlawful  interference; 

(10)  Safety  inspectors  of  the  National 
Transportation  Safety  Board  or  the  FAA 
in  their  official  duties  or  traveling  to  or 
from  such  duty; 

(11)  Postal  employees  on  duty  in 
charge  of  the  mails  or  traveling  to  or 
from  such  duty; 

(12)  Technical  representatives  of 
companies  that  have  been  engaged  in 
the  manufacture,  development  or  testing 
of  a  particular  type  of  aircraft  or  aircraft 
equipment,  when  the  transportation  is 
provided  for  the  purpose  of  in-flight 
observation  and  subject  to  applicable 
FAA  regulations; 

(13)  Persons  engaged  in  promoting  air 
transportation; 


(14)  Air  marshals  and  other 
Transportation  Security  officials  acting 
in  their  official  capacities  and  while 
traveling  to  and  from  their  official 
duties;  and 

(15)  Other  authorized  persons,  when 
such  transportation  is  undertaken  for 
promotional  purpose. 

Passenger,  revenue:  means  a 
passenger  for  whose  transportation  an 
air  carrier  receives  cormnercial 
remuneration.  (This  definition  is  for  14 
CFR  part  241  traffic  reporting  purposes 
and  may  differ  from  the  definitions  used 
in  other  parts  by  the  Federal  Aviation 
Administration  and  the  Transportation 
Security  Administration  for  the 
collection  of  Passenger  Facility  Charges 
and  Security  Fees.)  This  includes,  but  is 
not  limited  to,  the  following  examples: 

(1)  Passengers  traveling  under 
publicly  available  tickets  including 
promotional  offers  (for  example  two-for- 
one)  or  loyalty  programs  (for  example, 
redemption  of  frequent  flyer  points); 

(2)  Passengers  traveling  on  vouchers 
or  tickets  issued  as  compensation  for 
denied  boarding  or  in  response  to 
consumer  complaints  or  claims; 

(3)  Passengers  traveling  at  corporate 
.  discounts; 

(4)  Passengers  traveling  on 
preferential  fares  (Government,  seamen, 
military,  youth,  student,  etc.); 

(5)  Passengers  traveling  on  barter 
tickets;  and 

(6)  Infants  traveling  on  confirmed- 
space  tickets. 
***** 

5.  Part  241  Sec.  19?-7  is  amended  by 
removing  the  term  revenue  passenger 
from  Section  X,  "GLOSSARY  OF 
TERMS"  in  Appendix  A  to  Sec.  19-7— 
Instructions  to  Air  Carriers  for 
Collecting  and  Reporting  Passenger 
Origin-Destination  Survey  Statistics. 

PART  298— [AMENDED] 

6.  The  authority  citation  for  part  298 
is  revised  to  read  as  follows: 

Authority.  49  U.S.C.  329  and  chapters  401, 
411,417. 

7.  The  paragraph  designations  are 
removed,  the  definition  of  ton  is 
transferred  to  correct  alphabetical  order, 
and  definitions  for  Nonrevenue 
passenger  and  Revenue  passenger  are 
added  in  alphabetical  order  to  §  298.2  to 
read  as  follows: 

§298^    Definitions. 

***** 

Nonrevenue  passenger  means  a 
person  traveling  free  or  under  token 
charges,  except  those  expressly  named 
in  the  definition  oT  revenue  passenger; 
a  person  traveling  at  a  fare  or  discount 
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available  only  to  employees  or 
authorized  persons  of  air  carriers  or 
their  agents  or  only  for  travel  on  the 
business  of  the  carriers;  and  an  infant 
who  does  not  occupy  a  seat.  (This 
definition  is  for  14  CFR  part  298  traffic 
reporting  purposes  and  may  differ  from 
the  definitions  used  in  other  parts  by 
the  Federal  Aviation  Administration 
and  the  Transportation  Seciu-ity 
Administration  for  the  collection  of 
Passenger  Facility  Charges  and  Security 
Fees.)  The  definition  includes,  but  is  not 
limited  to,  the  following  examples  of 
passengers  when  traveling  fr-ee  or 
pursuant  to  token  charges: 

(1)  Directors,  officers,  employees,  and 
others  authorized  by  the  air  carrier 
operating  the  aircraft; 

(2)  Directors,  officers,  employees,  and 
others  authorized  by  the  air  carrier  or 
another  carrier  traveling  pursuant  to  a 
pass  interchange  agreement; 

(3)  Travel  agents  being  transported  for 
the  purpose  of  familiarizing  themselves 
with  the  carrier's  services; 

(4)  Witnesses  and  attorneys  attending 
any  legal  investigation  in  which  such 
carrier  is  involved; 

(5)  Persons  injured  in  aircraft 
accidents,  and  physicians,  nurses,  and 
others  attending  such  persons; 

(6)  Any  persons  transported  with  the 
object  of  providing  relief  in  cases  of 
general  epidemic,  natural  disaster,  or 
other  catastrophe; 

(7)  Any  law  enforcement  official, 
including  any  person  who  has  the  duty 
of  guarding  govenunent  officials  who 
are  traveling  on  official  business  or 
traveling  to  or  from  such  duty; 

(8)  Guests  of  an  air  carrier  on  an 
inaugural  flight  or  delivery  flights  of, 
newly-apquired  or  renovated  aircraft; 

(9)  Siecurity  guards  who  have  been 
assigned  the  duty  to  guard  such  aircraft 
against  unlawful  seizure,  sabotage,  or 
other  unlawful  interference; 

(10)  Safety  inspectors  of  the  National 
Transportation  Safety  Board  or  the  FAA 
in  their  official  duties  or  traveling  to  or 
&t)m  such  duty; 

(11)  Postal  employees  on  duty  in 
charge  of  the  mails  or  traveling  to  or 
from  such  duty; 

(12)  Technical  representatives  of 
companies  that  have  been  engaged  in 
the  manufactiue,  development  or  testing 
of  a  particular  type  of  aircraft  or  aircraft 
equipment,  when  the  transportation  is 
provided  for  the  purpose  of  in-flight 
observation  and  subject  to  applicable 
FAA  regulations; 

(13)  Persons  engaged  in  promoting  afr 
transportation; 

(14)  Air  marshals  and  other 
Transportation  Seouity  officials  acting 
in  their  official  capacities  and  while 


traveling  to  and  from  their  official 
duties;  and 

(15)  Other  authorized  persons,  when 
such  transportation  is  undertaken  for 
promotional  purpose. 
***** 

Revenue  passenger  means  a  passenger 
for  whose  transportation  an  air  carrier 
receives  conunercial  remuneration. 
(This  definition  is  for  14  CFR  part  298 
traffic  reporting  purposes  and  may  differ 
from  the  definitions  used  in  other  parts 
by  the  Federal  Aviation  Administration 
and  the  Transportation  Security 
Administration  for  the  collection  of 
Passenger  Facility  Charges  and  Seciirity 
Fees.)  This  includes,  but  is  not  limited 
to,  the  following  examples: 

(1)  Passengers  traveling  imder 
publicly  available  tickets  including 
promotional  offers  (for  example  two-for- 
one)  or  loyalty  programs  (for  example, 
redemption  of  frequent  flyer  points); 

(2)  Passengers  traveling  on  vouchers 
or  tickets  issued  as  compensation  for 
denied  boarding  or  in  response  to 
consumer  complaints  or  claims; 

(3)  Passengers  traveling  at  corporate 
discounts; 

(4)  Passengers  traveling  on 
preferential  feres  (Government,  seamen, 
military,  youth,  student,  etc.); 

(5)  Passengers  traveling  on  barter 
tickets;  and 

(6)  Infants  traveling  on  confirmed- 
space  tickets. 
***** 

Issued  in  Washington,  DC  on  September 
10,  2002. 

Read  C.  Van  de  Water, 

Assistant  Secretary  for  Aviation  and 
International  Affairs,  Office  of  the  Secretary. 
Ashish  Sen, 

Director,  Bureau  of  Transportation  Statistics. 
[PR  Doc.  02-23614  Filed  9-17-02;  8:45  am] 
MLUNO  cooe  Mio-n-p 


DEPARTMENT  OF  COMMERCE 
Bureau  of  Industry  and  Sacurtty 

IS  CFR  Part  774 

[Doclcet  No.  020830206-220fr-01] 

RIN  0694-AC51 

MIsslla  Technology  Production 
Equipmant  and  Facllltlaa 

AGENCY:  Bureau  of  Industry  and 
Seciuity,  Commerce. 
ACTION:  Final  rule. 

summary:  To  clarify  Department  of 
Commerce  controls.  Commerce  is 
revising  the  language  contained  in 
Export  Control  Classification  Numbers 


(ECCNs)  1B115, 1B117, 9B115,  and 
9B116  to  reflect  that  all  missile 
technology  (MT)  production  equipment 
and  facilities  are  controlled  on  the 
Commerce  Control  List  (CCL)  of  the 
Export  Administration  Regulations 
(EAR). 

DATES:  This  rule  is  effective:  September 
18,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Clagett,  Director,  Nuclear  and 
Missile  Technology  Controls  Divisions, 
Bureau  Industry  and  Security, 
Telephone:  (202)  482-1641. 
SUPPLEMENTARY  INFORMATION 

Background 

Since  1998,  ECCNs  1B115, 1B117, 
9B115  and  9B116,  have  referred 
exporters  to  the  International  Traffic  in 
Arms  Regulations  (ITAR),  administered 
by  the  Department  of  State,  Office  of 
Defense  Trade  Controls,  for  licensing 
requirements  for  equipment  specially 
designed  for  production  of  MT  items 
subject  to  the  ITAR.  This  rule  clarifies 
that  all  production  equipment  for  MT 
items,  described  in  ECCNs  1B115, 
1B117,  9B115  and  9B116,  is  subject  to 
the  EAR  and  controlled  on  the  CCL.  The 
Departments  of  Commerce,  State  and 
Defense  are  currently  reviewing  the 
control  jurisdiction  for  specific  items  of 
equipment  specially  designed  for  the 
production  of  certain  MT  items  that  are 
subject  to  the  ITAR.  This  review  may 
result  in  future  revisions  to  the  EAR  and 
the  ITAR  with  respect  to  specific  items 
of  specially  designed  MT  production 
equipment. 

Specifically,  the  following  changes  are 
made  to  the  following  ECCNs: 
1B115:  Notes  1  and  2  are  removed  from 
the  Related  Controls  paragraph  of  the 
List  of  Items  Controlled  section. 
1B117:  Notes '2  and  4  are  removed  from 
the  Related  Controls  paragraph  of  the 
List  of  Items  Controlled  section. 
9B115  and  9B116:  The  heading  is 
revised  and  License  Requirements, 
License  Exceptions,  and  List  of  Items 
Controlled  sections  are  added. 
Although  the  Export  Administration  Act 
expired  on  August  20,  2001,  Executive 
Order  13222  of  August  17,  2001  (66  FH 
44025,  August  22,  2001),  as  extended  by 
the  Notice  of  August  14,  2002  (67  FR 
53721,  August  16,  2002),  continues  the 
Regulations  in  effect  under  the 
International  Emergency  Economic 
Powers  Act. 

Rulemaking  Requirements 

1.  This  final  rule  has  been  determined 
to  be  not  significant  for  purposes  of  E.O. 
12866. 

2.  Notwithstanding  any  other 
provision  of  law,  no  person  is  required 
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to  respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with  a  collection  of  information,  subject 
to  the  requirements  of  the  Paperwork 
Reduction  Act,  unless  that  collection  of 
information  displays  a  currently  valid 
Office  of  Management  and  Budget 
Control  Number.  This  rule  involves  a 
collection  of  information  subject  to  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.].  This  collection  has 
been  approved  by  the  Office  of 
Management  and  Budget  under  control 
niunber  0694-0088,  "Multi-Piupose 
Application,"  which  carries  a  burden 
hour  estimate  of  45  minutes  for  a 
manual  submission  and  40  minutes  for 
an  electronic  submission. 

3.  This  rule  does  not  contain  policies 
with  Federalism  implications  as  this 
term  is  defined  under  E.0. 13132. 

4.  The  provisions  of  the 
Administrative  Procediue  Act  (5  U.S.C. 
553)  requiring  notice  of  proposed 
rulemaking,  the  opportxmity  for  public 
participation,  and  a  delay  in  effective 
date,  are  inapplicable  because  this 
regulation  involves  a  military  and 
foreign  affairs  function  of  the  United 
States  (5  U.S.C.  553(a)(1)).  Further,  no 
other  law  requires  that  a  notice  of 
proposed  rulemaking  and  an 
opportimity  for  public  comment  be 
given  for  this  interim  rule.  Because  a 
notice  of  proposed  rulemaking  and  an 
opportxmity  for  public  comment  are  not 
required  to  be  given  for  this  rule  under 
the  Administrative  Procedure  Act  or  by 
any  other  law,  the  anal)rtical 
requirements  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.)  are 
not  applicable.  Therefore,  this 
regulation  is  issued  in  final  form. 
Although  there  is  no  formal  comment 
period,  public  comments  on  this 
regulation  are  welcome  on  a  continuing 
basis.  Comments  should  be  submitted  to 
Matthew  Blaskovich,  Office  of  Exporter 
Services.  Biueau  of  Industry  and 
Security,  Department  of  Commerce,  P.O. 
Box  273,  V/ashington,  D.C.  20044,  or 
mblaskov®bis. doc.gov. 

List  of  Subjects  in  15  CFR  Part  774 

Exports,  Foreign  trade. 

Accordingly,  part  774  of  the  Export 
Administration  Regulations  (15  CFR 
parts  730-799)  is  amended  as  follows: 

PART774-(AMEN0ED] 

1.  The  authority  citation  for  15  CFR 
part  774  is  revised  to  read  as  follows: 

Authority:  50  U.S.C.  app.  2401  et  seq.;  50 
U.S.C.  1701  et  seq.;  10  U.S.C.  7420;  10  U.S.C. 
7430(e);  18  U.S.C.  2510  et  seq.;  22  U.S.C. 
287c.  22  U.S.C.  3201  et  seq.,  22  U.S.C.  6004; 
30  U.S.C.  185(s),  185(u);  42  U.S.C.  2139a;  42 
U.S.C.  6212;  43  U.S.C.  1354;  46  U.S.C.  app. 


466c;  50  U.S.C.  app.  5;  Sec.  901-911,  Pub.  L. 
106-387;  Sec.  221.  Pub.  L.  107-56;  E.O. 
13026,  61  FR  58767.  3  CFR,  1996  Comp.,  p. 
228;  E.O.  13222,  66  FR  44025,  3  CFR,  2001 
Comp.,  p.  783;  Notice  of  August  14,  2002, 67 
FR  53721,  August  16,  2002. 

2.  In  Supplement  No.  1  to  part  774 
(the  Commerce  Control  List),  Category 
1 — Materials,  Chemicals, 
Microorganisms,  and  Toxins,  Export 
Control  ClassificationNumber  (ECCN) 
1B115  is  amendedljy  revising  the  List 
of  Items  Controlled  section,  and  ECCN 
1B117  is  amended  by  revising  the 
Related  Controls  paragraph  in  the  List  of 
Items  Controlled  section,  to  read  as 
follows: 

1B115    "Production  equipment"  fior 
the  production,  handling  or 
acceptance  testing  of  liquid 
propellants  or  propellant 
constituents  controlled  by  iCOll, 
iClll  or  on  the  U.S.  Munitions 
List,  and  specially  designed 
components  therefor. 
***** 

List  of  Items  Controlled 

Unit:  Equipment  in  number; 

components  in  $  value 
Related  Controls:  N/A 
Related  Definitions:  N/A 
Items:  The  list  of  items  controlled  is 

contained  in  the  ECCN  heading. 
***** 

1B117    "Production  equipment",  as 
follows  (see  List  of  Items 
Controlled),  for  the  productioB, 
handling  or  acceptance  testing  of 
solid  propellants  or  propellant 
constituents  controlled  by  iCOll, 
iClll  or  on  the  U.S.  Munitions 
List. 


List  of  Items  Controlled 

Unit:*   *   * 

Related  Controls:  1.)  See  also  1B115.  2.) 
This  entry  does  not  control  equipment 
for  the  "production",  handling  and 
acceptance  testing  of  boron  carbide. 

Related  Definitions:  *  *  * 

Items: 


3.  In  Supplement  No.  1  to  part  774 
(the  Commerce  Control  List),  Category 
9 — Propulsion  Systems,  Space  Vehicles 
and  Related  Equipment,  Export  Control 
Classification  numbers  (ECCNs)  9B115 
and  9B116  are  revised  to  read  as 
follows: 

9B115    Specially  designed  "production 
equipment"  for  the  sjrstems,  sub- 
systems and  components  controlled 
biy  9A004  to  9A009,  9A011,  9A101, 
9A104  to  9A109,  9A111,  9A116  to 
9A119. 


License  Requirements 

Reason  for  Control:  MT.  AT 


Controt(s) 


Country  chart 


MT  applies  to  entire       MT  Column  1 

entry. 
AT  applies  to  entire        AT  Column  1 

entry. 

License  Exceptions 

LVS:  N/A 
GBS:  N/A 
CIV:  N/A 

List  of  Items  Controlled 

Unit:  Equipment  in  number; 

components  in  $  value 
Related  Controls:  Although  items 
described  in  ECCNs  9A004  to  9A009. 
9A101,  9A104  to  9A109;  9A111, 
9A116  to  9A119  are  subject  to  the 
export  licensing  authority  of  the 
Department  of  State,  Office  of  Defense 
Trade  Controls  (22  CFR  part  121),  the 
"production  equipment"  controlled  in 
this  entry  that  is  related  to  these  items 
is  subject  to  the  export  licensing 
authority  of  BIS. 
Items:  The  list  of  items  controlled  is 

contained  in  the  ECCN  heading. 
9B116  Specially  designed  "production 
fadUties"  for  the  systems,  sub- 
sjrstems,  and  components 
controlled  by  9A004  to  9A009, 
9A011,  9A101, 9A104  to  9A109, 
9A111.  9A116  to  9A119. 

License  Requirements 

Reason  for  Control:  MT,  AT 


Country  chart 
MT  Column  1 
AT  Column  1 


Control(s) 

MT  applies  to  entire 

entry. 
AT  applies  to  entire 

entry. 

License  Exceptions 

LVS:  N/A 
GBS:  N/A 
CIV:  N/A 

List  of  Items  Controlled 

Unit:  Equipment  in  number; 
components  in  $  value 

Related  Controls:  Although  items 
described  in  ECCNs  9A004  to  9A009, 
9A101,  9A104  to  9A109;  9A111, 
9A116  to  9A119  are  subject  to  the 
export  licensing  authority  of  the 
Department  of  State,  Office  of  Defense 
Trade  Controls  (22  CFR  part  121),  the 
"production  equipment"  controlled  in 
this  entry  that  is  related  to  these  items 
is  subject  to  the  export  licensing 
authority  of  BIS. 

Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading. 
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.    Dated:  September  11,  2002. 

James ).  Jochum, 

Assistant  Secretary  for  Export 

Administration. 

(FR  Doc.  02-23716  Filed  9-17-02;  8:45  am) 

BILLING  COOE  351»-33-l> 


DEPARTMENT  OF  STATE 
22  CFR  Part  41 

[Public  Notice  4121] 

Visas:  Documentation  of 
Nonimmigrants  Under  the  Immigration 
and  Nationality  Act,  as  Amended: 
Transitional  Foreign  Student 
Monitoring  Program 

agency:  Department  of  State. 

ACTION:  Interim  rule;  with  request  for 
comments. 

SUMMARY:  This  rule  creates  an  electronic 
system  knovra  as  the  "Interim  Student 
and  Exchange  Authentication  System" 
(ISEAS)  for  monitoring  the  visa 
adjudication  process  and  visa  issuances 
to  foreign  students  and  exchange 
visitors  who  enter  the  United  States  in 
F-1  ,M-1 ,  or  J-1  nonimmigrant  visa 
categories.  Recent  legislation  requires 
ISEAS  to  be  operational  by  September 
11,  2002.  ISEAS  v»rill  remain  in 
operation  until  the  foreign  student 
monitoring  system  being  developed  by 
the  INS  is  fully  operational.  The 
Department,  the  INS,  approved 
institutions  of  higher  education  or  other 
approved  educational  institutions,  and 
exchange  visitor  program  sponsors  will 
use  the  ISEAS  database  for  the 
collection  and  transmission  of 
information  pertaining  to  foreign 
student  and  exchange  visitor  visa 
applicants  to  ensure  compliance  with 
the  legislation. 

DATES:  Effective  date:  This  interim  rule 
is  effective  on  September  11,  2002. 
Comment  date:  Written  comments  must 
be  submitted  on  or  before  November  18, 
2002. 

ADDRESSES:  Submit  comments  in 
duplicate  to  Chief.  Legislation  and 
Regulations  Division,  Visa  Services, 
Department  of  State,  20520-0106. 
Comments  may  also  be  forwarded  via  e- 
mail  to  VjsaRegs@state.gov  or  faxed  to 
202-663-3898. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  Altman,  Legislation  and 
Regulations  Division,  Visa  Services, 
Department  of  State,  Washington,  DC 
20520-0106,  202-261-8040. 

SUPPLEMENTARY  INFORMATION: 


What  Is  the  Background  for  This 
Action? 

On  May  14,  2002,  the  President 
signed  into  law  the  "Enhanced  Border 
Security  and  Visa  Entry  Reform  Act  of 
2002"  (Border  Security  Act),  Public  Law 
107-173,  section  501  of  the  Border 
Security  Act  addresses  the  need  to 
improve  our  ability  to  track  foreign 
students  while  in  the  United  States. 
Section  501(a)  expands  the  Attorney 
General's  responsibilities  for  monitoring 
and  verification  requirements 
established  for  students  and  exchange 
visitors  by  the  Illegal  Immigration 
Reform  and  Immigrant  Responsibility 
Act  of  1996  (IRRIRA),  Public  Law  101- 
649.  An  electronic  information 
collection  and  tracking  system  is  being 
developed  by  the  INS  piusuant  to  these 
responsibilities  (known  as  the  "Student 
and  Exchange  Visitor  Information 
system"  (SEVIS))  and  is  required  to  be 
fully  implemented  by  January  1,  2003. 
-   Section  501(c)  of  the  Border  Security 
Act  requires  the  establishment  by  the 
Department  of  an  interim  program  for 
the  electronic  monitoring  of  foreign 
student  and  exchange  visitor  visa 
issuance,  admission  to  the  United 
States,  and  enrollment  imtil  SEVIS  is 
fully  operational.  The  interim  system, 
known  as  ISEAS,  will  be  the  means  by 
which  the  Department,  INS,  approved 
educational  and  vocational  institutions 
and  exchange  visitor  programs  meet  the 
legislative  requirements  under  501(c). 
Subject  to  a  thirty  to  sixty  day  phase-in 
and  testing  period,  ISEAS  will 
operational  on  September  11,  2002 

While  section  501(c)  of  the  Act^nly 
mandates  its  application  to  exchuige 
visitors  seeking  to  attend  approved 
institutions  of  higher  education,  the 
Department  has  determined  to  make 
ISEAS  requirements  identical  to  SEVIS 
requirements  regarding  the  participation 
of  all  exchange  visitor  applicants.  The 
Department  also  believes  that  this 
determination  more  acciuBtely  reflects 
the  intent  of  Congress  as  expressed  in 
the  USA  PATRIOT  Act  and  the  Illegal 
Immigration  Reform  and  Immigrant 
Responsibility  Act  of  1996,  botii  of 
which  contain  provisions  relating  to  the 
electronic  monitoring  of  students  and 
exchange  visitors.  Thus,  all  exchange 
visitor  visa  applications  will  be  subject 
to  ISEAS  verification. 

Why  Is  This  Action  Being  Taken? 

In  light  of  national  security  concerns. 
Congress  has  mandated  an  interim 
electronic  system  to  monitor  aliens 
seeking  to  enter  the  United  States  imder 
the  F,  M.  or  J  nonimmigrant  visa 
categories.  Until  SEVIS  is  fully 
implemented,  ISEAS  will  facilitate  the 


collection  and  transmission  of  student 
and  exchange  visitor  applicant  data  by 
the  Department,  the  INS,  approved 
educational  and  other  educational 
institutions,  and  exchange  visitor        , 
programs  to  ensiue  that  visa 
requirements  are  met  before  student  or 
exchange  visitor  visas  are  issued  and 
that  students  and  exchange  visitors,  in 
fact,  enroll  in  the  institutions  and 
programs  that  formed  the  basis  of  their 
visa  classifications. 

When  Must  OfiBcials  Designated  by 
Institutions  and  Programs  Begin  To  Use 
ISEAS? 

Will  There  Be  a  Phase-in  Period? 

ISEAS  will  be  available  to  officials 
designated  by  institutions  and  programs 
beginning  September  11,  2002.  These 
officials  should  begin  entering  student 
and  exchange  visitor  data  into  the 
ISEAS  database  on  that  date.  However, 
it  will  not  be  fully  operational  for  an 
additional  thirty  to  sixty  days  after 
September  11.  Therefore,  during  this 
phase-in  and  testing  period,  entry  of 
data  into  ISEAS  may  not  guarantee  that 
a  consular  officer  will  receive  the  data 
electronically.  In  view  of  that  fact  and 
because  no  student  or  exchange  visitor 
visas  can  be  issued  on  or  after 
September  1 1  unless  the  Department 
receives  "electronic  evidence  of 
documentation  of  the  alien's 
acceptance,"  the  Department  has 
devised  back-up  procediu^s  to  ensure 
that  consular  officers  receive  timely 
electronic  verification  of  eiut>llment 
^firom  the  sponsoring  institutions  and 

ograms  during  the  first  month  or  two 
before  ISEAS  is  fully  operational. 

Instructions  have  t>een  sent  to  all 
consular  posts  advising  consular  officers 
that  if  no  data  has  been  entered  into  or 
a  consular  officer  cannot  access  data 
from  ISEAS,  the  officer  must  send  an 
email  inquiry  directly  to  the  sponsoring 
institution  or  program  office  and  request 
email  confirmation  of  the  student's  or 
exchange  visitor's  enrollment.  Our 
officers  in  many  cases  may  be  able  to 
obtain  email  addresses  using  internet 
search  engines  or  htjm  the  visa 
applicant  direcUy.  The  Department  also 
is  creating  lists  of  institutional  and 
program  web  pages,  and  will  be 
available  to  assist  consular  officers  in 
locating  email  addresses.  If  a  consular 
officer  cannot  obtain  the  electronic 
verification  directly,  the  Visa  Office  will 
seek  to  obtain  it  from  the  sponsoring 
institution  through  the  Department's 
internet  or  email  resources. 

Thus,  admissions  offices  of  all 
institutions  and  the  acceptance  offices 
of  all  exchange  visitor  program  sponsors 
should  be  aware  of  the  possibility  that 
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despite  the  fact  that  they  haveentered 
student  and  program  participant 
information  into  ISEAS,  they  may 
receive  direct  email  requests  for 
verification  from  consular  officers  or 
from  the  Visa  Office  if  enrollment 
cannot  be  verified  through  ISEAS.  These 
offices  should  respond  promptly  to  any 
such  request  in  order  not  to  delay  the 
issuance  of  a,  visa  to  the  student  or 
exchange  visitor. 

The  Department  also  is  undertaking 
an  extensive  media  campaign  targeted  at 
institutions  and  programs  that  will 
inform  them  in  detail  about  the  new 
requirements. 

How  Does  the  Transitional  Program 
WorJc? 


Aliens  who  wish  to  obtain  visas  to 
study  or  participate  in  an  exchange 
program  in  the  United  States  must  first 
apply  to  an  educational  institution  that 
has  been  approved  by  the  INS  or  to  a 
program  approved  by  the  Department's 
Bureau  of  Educational  and  Cultxiral 
Affairs.  When  a  student  or  exchange 
visitor  accepts  an  offer  to  study  or 
otherwise  participate  in  an  exchange 
program,  the  approved  institution  or 
program  must  complete  the  appropriate 
form  for  that  institution  or  program. 
Academic  or  language  institutions  must 
complete  the  Form  I20A-B,  "Certificate 
of  Eligibility  for  Nonimmigrant  (F-1) 
Student  Status."  Vocational  schools 
must  complete  the  Form  I-20M-N, 
"Certificate  of  Eligibility  for 
Nonimmigrant  (M-1)  Student  Status." 
Designated  exchange  visitor  program 
sponsors  must  complete  the  Form  DS- 
2019,  "Certificate  of  Eligibility  for 
Exchange  Visitor  (J-1)  Status." 

Section  501(c)  requires  the  approved 
institution  or  program  to  electronically 
transmit  evidence  of  the  student's  or 
exchange  visitor's  acceptance  to  the 
Department.  An  official  designated  by 
an  approved  institution  or  program 
must  enter  certain  information  from  the 
Forms  I-20A-B,  I-20M-N  or  DS-2019 
into  the'  ISEAS  database.  Consular 
officers  may  not  issue  an  F-1,  M-1,  or 
J-l  visa  unless  they  have  received  and 
reviewed  the  electronic  acceptance  data 
submitted  by  the  approved  institution  or 
program.  The  Department,  in  turn,  must 
notify  the  INS  upon  issuance  of  an  F- 
1,  M-1,  or  J-l  visa. 

The  fact  that  section  501(c)  provides 
that  a  consular  officer  may  not  issue  an 
F-1,  M-1  or  J-l  visa  imtil  the  official 
designated  by  a  school  or  program 
enters  the  appropriate  information  into 
ISEAS  means  that  an  alien  already 
enrolled  in  a  school  or  exchange 
program  whose  visa  expires  may  not 
obtain  a  new  visa  imtil  the  designated 
official  makes  the  ISEAS  entries. 


Therefore,  ISEAS  requirements  do  not 
apply  only  to  new  school  and  program 
enrollees.  They  apply  to  all  principal 
aliens  seeking  student  and  exchange 
visitor  visas  ajter  September  11,  2002, 
whether  or  not  a  visa  was  previously 
issued  to  that  student  or  exchange 
visitor  for  the  same  program. 

Section  501(c)  also  requires  the  INS  is 
to  notify  the  approved  institution  at  the 
time  of  the  student's  or  the  exchange 
visitor's  admission  to  the  United  States. 
If  the  student  or  exchange  visitor  fails  to 
register  for  classes  or  an  exchange 
program,  the  approved  institution  must  "" 
notify  the  INS  of  such  failure  no  later 
than  30  days  after  the  deadline  for 
registration  has  passed. 

How  Will  Approved  Institutions  and 
Programs  Transmit  Student  Acceptance 
Documentation  to  the  Department? 

An  official  designated  by  an  approved 
institution  or  exchange  visitor  program 
can  enter  student  or  exchange  visitor 
acceptance  documentation  for 
transmission  to  the  Department  by  going 
to  the  State  Department  web  page, 
wavw.iseas.sfate.gov.  The  official  of  the 
approved  institution  or  program  will 
follow  instructions  contained  on  the 
web  page  for  entering  student  or 
exchange  visitor  identification  data. 
ISEAS  checks  the  list  of  approved 
institutions  and  exchange  visitor 
programs  against  the  identification  data 
entered  by  the  institution  or  program  to 
determiAe  if  the  institution  or  program 
is  on  the  INS  or  State  Department 
Biueau  of  Educational  and  Cultural 
Affairs  approved  list,  as  appropriate. 
Once  ISEAS  confirms  that  the 
institution  or  program  is  on  one  of  the 
approved  lists,  an  official  designated  by 
the  approved  institution  or  program  will 
enter  into  the  database  certain  student 
or  exchange  visitor  data  contained  in 
the  forms  1-20,  IAP-66  or  DS-2019. 
After  each  record  is  entered  into  the 
ISEAS  database,  ISEAS  will  return  a 
confirmation  number.  The  institution  or 
program  sponsor  user  must  download 
and  retain  the  ISEAS  confirmation 
number  as  part  of  the  institution's  or 
program  sponsor's  student  or  exchange 
visitor  data. 

How  Is  the  Department  Amending  Its 
Regulations? 

The  Department  is  amending  its 
regulations  at  22  CFR  41.61  and  41.62 
regarding  students  and  exchange 
visitors  by  adding  the  requirement  that 
approved  institutions  or  program 
sponsors  transmit  electronic  evidence  of 
the  foreign  student's  or  exchange 
visitor's  acceptance  dociunentation  to 
the  Department.  An  F-1,  M-1,  or  J-l 
visa  may  not  be  issued  unless  a  consular 


officer  has  received  and  reviewed  the 
student  or  exchange  visitor  acceptance 
documentation. 

Regulatory  Analysis  and  Notices 

Administrative  Procedure  Act 

The  Department's  implementation  of 
this  regulation  as  an  interim  rule  with 
request  for  comments  is  based  upon  the 
"good  cause"  exceptions  found  at  5 
U.S.C.  553(b)  and  (d)(3).  The  Border 
Security  Act  requires  that  the 
transitional  program  be  operational  no 
later  than  September  11.  2002. 
Considerable  time  was  required  to 
develop  a  program  to  implement 
Section  501(c)  of  the  Border  Security 
Act.  The  Department  has  determined 
that  there  is  insufficient  additional  time 
to  issue  a  proposed  rule  with  a  request 
for  comments,  given  the  need  to 
promulgate  regulations  in  compliance 
with  the  statutory  deadline  of 
September  11,2002. 

Regulatory  Flexibility  Act 

The  Department,  in  accordance  with 
the  Regidatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  this  regulation 
and,  by  approving  it,  certifies  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  entities. 

Unfunded  Mandates  Reform  Act  of  1995 

This  rule  will  not  result  in  the 
expenditure  by  state,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  year  and  it  will  not  significantly 
or  uniquely  affect  small  governments. 
Therefore,  no  actions  were  deemed 
necessary  under  the  provisions  of  the 
Unfunded  Mandates  Reform  Act  of 
1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement  Act  of 
1996.  This  rule  will  not  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 
costs  or  prices:  or  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  iimovation,  or 
on  the  ability  of  United  States-based' 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Executive  Order  12866 

The  Department  of  State  does  not 
consider  this  rule  to  be  a  "significant 
regulatory  action"  under  Executive 
Order  12866,  section  3(f),  Regulatory 
Planning  and  Review.  In  addition,  the 
Department  is  exempt  frt>m  Executive 
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Order  12866  except  to  the  extent  that  it 
is  promulgating  regulations  in 
conjunction  with  a  domestic  agency  that 
are  significant  regulatory  actions.  "The 
Department  has  nevertheless  reviewed 
the  regulation  to  ensure  its  consistency 
with  the  regulatory  philosophy  and 
principles  set  forth  in  that  Executive 
Order. 

Executive  Order  13132 

This  regulation  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  section  6  of  Executive 
Order  13132,  it  is  determined  that  this 
rule  does  not  have  sufficient  federalism 
implications  to  require  consultations  or 
warrant  the  preparation  of  a  federalism 
summary  impact  statement. 

Paperwork  Reduction  Act 

This  nile  does  not  impose  any  new 
reporting  or  record-keeping 
requirements  subject  to  the  Paperwork 
Reduction  Act,  44  U.S.C.  Chapter  35. 

List  of  Subjects  in  22  CFR  Part  41 

Aliens,  Nonimmigrants,  Passports  and 
visas. 

Accordingly,  for  the  reasons 
discussed  in  the  preamble,  22  CFR  part 
41  is  amended  as  follows: 

PART  41— [AMENDED] 

1.  The  authority  citation  for  part  41 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1104;  Pub.  L.  105-277. 
112  Stat.  2681  etseq. 

2.  Amend  §41.61  by  revising 
paragraph  (b)(l)(i)  and  by  adding 
paragraph  (d)  to  read  as  follows:    ■ 

§41.61    Students— academic  and 
nonacademic. 

***** 

(b)  *  *  * 

(D*  *  * 

(i)  The  alien  has  been  accepted  for 
attendance  solely  for  the  purpose  of 
pursuing  a  full  course  of  study  in  an 
academic  institution  approved  by  the 
Attorney  General  for  foreign  students 
under  INA  101(a)(15)(F)(i)  or  a 
nonacademic  student  institution 
approved  under  INA  101(a)(15)(M)(i),  as 
evidenced  by  submission  of  a  Form  I- 
20A-B,  Certificate  of  Eligibility  for 
Nonimmigrant  (F-1)  Student  Status — 
For  Academic  and  Language  Students, 
or  Form  I-20M-N,  Certificate  of 
Eligibility  for  Noninunigrant  (M-1) 
Student  Status — For  Vocational 
Students,  properly  completed  and 


signed  by  the  alien  and  a  designated 
school  official,  and  the  Department  also 
has  received  itom  an  official  designated 
by  the  academic  or  nonacademic 
institution  electronic  evidence 
documenting  the  student's  acceptance 
as  provided  in  paragraph  (d)  of  this 
section; 
***** 

(d)  Electronic  submission.  A  student's 
acceptance  documentation  must  be 
submitted  to  the  Department  via  the 
State  Department's  WEB  page  at  http:// 
www.iseas.state.gov.  An  official 
designated  by  an  approved  Academic, 
Language  or  Vocational  school  must 
follow  the  instructions  in  the  electronic 
submission  process,  which  include  the 
requirement  to  enter  data  from  the  I- 
20A-B  or  the  I-20M-N  into  the  ISEAS 
database  and  download  a  copy  of  the 
confirmation  number  issued  by  ISEAS 
after  each  student  record  is  successfully 
stored.  The  approved  Academic, 
Language  or  Vocational  school  shall 
retain  the  ISEAS  confirmation  number 
as  part  of  that  institution's  student  data. 

3.  Amend  §41.62  by  revising 
paragraph  (a)(1)  and  adding  paragraph 
(a)(5)  to  read  as  follows: 

§41.62    Exchange  visttors. 

(a)*  *  * 

(1)  Has  been  accepted  to  participate, 
and  intends  to  participate,  in  an 
exchange  visitor  program  designated  by 
the  Department  of  State,  as  evidenced 
by  the  presentation  of  a  properly 
executed  Form  IAP-66  or  DS-2019, 
Certificate  of  Eligibility  for  exchange 
visitor  status,  and  the  Department  has 
received  irom  an  official  designated  by 
the  exchange  visitor  program  electronic 
evidence  documenting  the  student's 
acceptance  as  provided  in  paragraph 
(a)(5)  of  this  section; 
***** 

(5)  Electronic  submission.  An 
exchange  visitor's  acceptance 
documentation  must  be  submitted  to  the 
Department  via  the  State  Department's 
WEB  page  at  http://www.iseas.state.gov. 
The  designated  official  from  the 
approved  exchange  program  will  follow 
the  instructions  in  the  electronic 
submission  process,  which  include  the 
requirement  to  enter  data  from  the 
previously  issued  IAP-66  or  the  DS- 
2019  into  the  ISEAS  database  and 
download  a  copy  of  the  confirmation 
number  issued  by  ISEAS  after  each 
student  or  exchange  visitor  record  is 
successfully  stored.  The  Exchange 
program  is  responsible  for  retaining  the 
ISEAS  confirmation  number  as  part  of 
that  program's  student  or  exchange 
visitor  data. 


Dated:  September  6.  2002. 
Dianne  Andnich, 

Acting  Assistant  Secretary  for  Consular 
Affairs,  Department  of  State. 
[FR  Doc.  02-23625  Filed  9-17-02;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

FoTMtServic* 

36  CFR  Part  242 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Sarvica 

SO  CFR  Part  100 

Subsistenca  Managamant  Regulations 
for  Public  Lands  in  Aiaaka,  Subpart  D; 
Changaa  to  SsMona  For  Muakox  In 
Unit  26(C) 

AGENCIES:  Forest  Service,  USDA;  Fish 
and  Wildlife  Service,  Interior. 
ACTION:  Emergency  closure  of  season. 

SUMMARY:  This  provides  notice  of  the 
Federal  Subsistence  Board's  emergency 
closure  to  protect  Muskox  populations 
in  Unit  26(C).  This  regulatory  closure 
provides  an  exception  to  the 
Subsistence  Management  Regulations 
for  Public  Lands  in  Alaska,  published  in 
the  Federal  Register  on  June  28,  2002. 
Those  regulations  established  seasons, 
harvest  limits,  methods,  and  means 
relating  to  the  taking  of  wildlife  for 
subsistence  uses  during  the  2002-2003 
regulatory  year. 

DATES:  This  emergency  action  will  be 
effective  July  15  through  September  14, 
2002.  The  resulting  season  for  muskox 
in  Unit  26(C)  will  be  September  15, 
2002  through  March  31,  2003,  unless 
the  Board  takes  further  action. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  H.  Boyd,  Office  of  Subsistence 
Management,  U.S.  Fish  and  Wildlife 
Service,  telephone  (907)  786-3888. 
SUPPLEMENTARY  INFORMATION: 

Background 

Title  VIII  of  the  Alaska  National 
Interest  Lands  Conservation  Act 
(ANILCA)  (16  U.S.C.  3111-3126) 
requires  that  the  Secretary  of  the  Interior 
and  the  Secretary  of  Agriculture 
(Secretaries)  implement  a  joint  program 
to  grant  a  preference  for  subsistence 
uses  of  fish  and  wildlife  resources  on 
public  lands  in  Alaska,  unless  the  State 
of  Alaska  enacts  and  implements  laws 
of  general  applicability  that  are 
consistent  with  ANILCA  and  that 
provide  for  the  subsistence  definition, 
preference,  and  participation  specified 
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in  Sections  803,  804,  and  805  of 
ANILCA.  In  December  1989.  the  Alaska 
Supreme  Court  ruled  that  the  rural 
preference  in  the  State  subsistence 
statute  violated  the  Alaska  Constitution 
and.  therefore,  negated  State  compliance 
with  ANILCA. 

The  Department  of  the  Interior  and 
the  Department  of  Agricultiu« 
(Departments)  assumed,  on  July  1, 1990, 
responsibility  for  implementation  of 
Tide  Vin  of  ANILCA  on  public  lands. 
The  Departments  administer  Title  VIII 
through  regulations  at  Title  50,  part  100 
and  Title  36,  part  242  of  the  Code  of 
Federal  Regulations  (CFR).  Consistent 
with  subparts  A,  B,  and  C  of  these 
regulations,  as  revised  January  8. 1999, 
(64  FR  1276),  the  Departments 
established  a  Federal  Subsistence  Board 
to  administer  the  Federal  Subsistence 
Management  Program.  The  Board's 
composition  includes  a  Chair  appointed 
by  the  Secretary  of  the  Interior  with 
concurrence  of  the  Secretary  of 
Agriculture;  the  Alaska  Regional 
Director,  U.S.  Fish  and  Wildlife  Service; 
the  Alaska  Regional  Director,  National 
Park  Service;  the  Alaska  State  Director, 
Bureau  of  Land  Management;  the  Alaska 
Regional  Director,  Bureau  of  Indian 
Affairs;  and  the  Alaska  Regional 
Forester,  USDA  Forest  Service.  Through 
the  Board,  these  agencies  participate  in 
the  development  of  regulations  for 
subparts  A,  B,  and  C,  which  establish 
the  program  structure  and  determine 
which  Alaska  residents  are  eligible  to 
take  specific  species  for  subsistence 
uses,  and  the  annual  subpart  D 
regulations,  which  establish  seasons, 
harvest  limits,  and  methods  and  means 
for  subsistence  take  of  species  in 
specific  areas.  Subpart  D  regulations  for 
the  2002-2003  wildlife  seasons,  harvest 
limits,  and  methods  and  means  were 
published  on  June  28,  2002,  (67  FR 
43710)  Because  this  rule  relates  to 
public  lands  managed  by  an  agency  or 
agencies  in  both  the  Departments  of 
Agriculture  and  the  Interior,  identical 
closures  and  adjustments  would  apply 
to  36  CFR  part  242  and  50  CFR  part  100. 

The  Alaska  Department  of  Fisn  and 
Game  (ADF&G),  vmder  the  direction  of 
the  Alaska  Board  of  Game  (BOG), 
manages  the  general  harvest  and  State 
subsistence  harvest  on  all  lands  and 
waters  throughout  Alaska.  However,  on 
Federal  lands  and  waters,  the  Federal 
Subsistence  Board  implements  a 
subsistence  priority  for  rural  residents 
as  provided  by  Title  Vffl  of  ANILCA.  In 
providing  this  priority,  the  Board  may, 
when  necessary,  preempt  State  harvest 
regulations  for  fish  or  wildlife  on 
Federal  lands  and  waters. 

The  emergency  change  for  closure  of 
seasons  is  necessary  to  protect  declining 


muskox  populations  on  the  North  Slope 
of  the  Arctic  National  Wildlife  Refuge. 
This  emergency  change  is  authorized 
and  in  accordance  with  50  CFR 
100.19(d)  and  36  CFR  242.19(d). 

Unit  26(C)  Muskox 

Muskbxen  were  reestablished  in  and 
near  the  Arctic  National  Wildlife  Refuge 
in  Unit  26(C)  in  1969  and  1970.  For 
several  years  after  their  release,  numbers 
of  muskoxen  increased  rapidly  and 
began  expanding  into  regions  east 
(Canada)  and  west  (Unit  26B)  of  the 
Refuge.  After  reaching  a  peak  of  399 
animals  in  1986,  numbers  of  muskoxen 
in  Unit  26(C)  were  relatively  stable  fi'om 
1987-1998,  but  have  declined  sharply 
in  the  past  two  years. 

A  conservation  concern,  for  this  imit, 
was  recognized  when  less  than  70 
muskoxen  were  counted  during  aerial 
surveys  made  in  late  June/early  July 
2002.  Reasons  for  the  decline  include 
poor  calf  recruitment,  emigration  of 
muskoxen  fi'om  Unit  26(C)  into  regions 
east  and  west  of  the  Refuge,  and 
increased  predation.  Until  more  calves 
are  bom  and  survive  or  muskoxen  move 
back  into  the  Refuge,  numbers  are  likely 
to  remain  low  and  could  continue  to 
decline.  The  low  number  of  calves  seen 
in  2000  and  2001  is  likely  related  to 
severe  weather  (fall  icing  conditions, 
deep  snow  and  a  prolonged  snow 
season).  Changes  in  distribution  also  has 
affected  the  number  of  muskoxen  in  the 
Refuge.  Between  2000  and  2002,  mixed- 
sex  groups  with  3  radiocoUared  animals 
dispersed  eastward  into  Canada  and  at 
least  1  group  with  a  radiocoUared 
animal  moved  west  off  the  Refuge. 
Muskoxen  may  also  have  dispersed 
southward  into  the  mountains. 

On  July  11,  2002  the  Federal 
Subsistence  Board,  acting  through  the 
delegated  official  and  at  the  request  of 
the  North  Slope  Muskox  Working 
Group,  delayed  the  opening  of  the 
muskox  season  in  Unit  26(C),  fit)m  July 
15  to  September  15.  Delaying  the  start 
of  the  season  until  September  15  will 
allow  biologists  time  to  conduct 
additional  surveys  and  to  recommend  a 
more  permanent  course  of  action  to 
address  the  population  decline  of 
muskoxen  in  Unit  26(C). 

The  Board  finds  that  additional  public 
notice  and  comment  requirements 
under  the  Administrative  Procedure  Act 
(APA)  for  this  emergency  action  is 
impracticable,  unnecessary,  and 
contrary  to  the  public  interest.  Lack  of 
appropriate  and  immediate  conservation 
measures  could  seriously  affect  the 
continued  viability  Of  wildlife 
populations,  adversely  impact  future 
subsistence  opportimities  for  rural 
Alaskans,  and  would  generally  fail  to 


serve  the  overall  public  interest. 
Therefore,  the  Board  finds  good  cause 
pursuant  to  5  U.S.C.  553(b)T3)(B)  to 
waive  additional  public  notice  and 
comment  procedures  prior  to 
implementation  of  these  actions  and 
pursuant  to  5  U.S.C.  553(d)  to  make  this 
rule  effective  as  indicated  in  the  DATES 
section. 

Conformance  with  Statutory  and 
Regulatory  Authorities 

National  Environmental  Policy  Act 
Compliance 

A  Final  Environmental  Impact 
Statement  (FEIS)  was  published  on 
February  28, 1992,  and  a  Record  of 
Decision  on  Subsistence  Management 
for  Federal  Public  Lands  in  Alaska 
(ROD)  signed  April  6, 1992.  The  final 
rule  for  Subsistence  Management 
Regulations  for  Public  Lands  in  Alaska, 
subparts  A,  B,  and  C  (57  FR  22940- 
22964,  published  May  29,  1992) 
implemented  the  Federal  Subsistence 
Management  Program  and  included  a 
fiamework  for  an  aimual  cycle  for 
subsistence  himting  and  fishing 
regulations.  A  final  rule  that  redefined 
the  jurisdiction  of  the  Federal 
Subsistence  Management  Program  to 
include  waters  subject  to  the 
subsistence  priority  was  published  on 
January  8, 1999,  (64  FR  1276.) 

Compliance  with  Section  810  of 
ANILCA 

The  intent  of  all  Federal  subsistence 
regulations  is  to  accord  subsistence  uses 
of  fish  and  wildlife  on  public  lands  a 
priority  over  the  taking  of  fish  and 
wildlife  on  such  lands  for  other 
purposes,  unless  restriction  is  necessary 
to  conserve  healthy  fish  and  wildlife 
popidations.  A  Section  810  analysis  was 
completed  as  part  of  the  FEIS  process. 
The  final  Section  810  analysis 
determination  appeared  in  the  April  6, 
1992,  ROD  which  concluded  that  the 
Federal  Subsistence  Management 
Program,  under  Alternative  IV  with  an 
annual  process  for  setting  hunting  and 
fishing  regulations,  may  have  some  local 
impacts  on  subsistence  uses,  but  the 
program  is  not  likely  to  significantly 
restrict  subsistence  uses. 

Paperwork  Reduction  Act 

This  emergency  change  does  not 
contain  information  collection 
requirements  subject  to  Office  of 
Management  and  Budget  (OMB) 
approval  under  the  Paperwork 
Reduction  Act  of  1995. 

Other  Requirements 

,  This  emergency  change  has  been 
exempted  from  OMB  review  under 
Executive  Order  12866. 
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The  Regulatory  Flexibility  Act  of  1980 
(5  U.S.C.  601  et  seq.)  requires 
preparation  of  flexibility  analyses  for 
rules  that  will  have  a  significemt  effect 
on  a  substantial  niunber  of  small 
entities,  which  include  small 
businesses,  organizations,  or 
governmental  jurisdictions.  The  exact 
number  of  businesses  and  the  amount  of 
trade  that  will  result  from  this  Federal 
land-related  activity  is  unknown.  The 
aggregate  effect  is  an  insignificant 
economic  effect  (both  positive  and 
negative)  on  a  small  number  of  small 
entities  supporting  subsistence 
activities,  such  as  gun.  hunting  gear, 
and  gasoline  dealers.  The  number  of 
small  entities  affected  is  unknown;  but, 
the  effects  will  be  seasonally  and 
geographically-limited  in  nature  and 
will  likely  not  be  significant.  The 
Departments  certify  that  the  adjustments 
will  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities  within  the  meaning  of  the 
Regulatory  Flexibility  Act.  Under  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  (5  U.S.C.  801  et  seq.),  this 
rule  is  not  a  major  rule.  It  does  not  have 
an  effect  on  the  economy  of  $100 
million  or  more,  will  not  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  and  does  not  have 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S. -based  enterprises  to  compete 
with  foreign-based  enterprises. 

Title  VIII  of  ANILCA  requires  the 
Secretaries  to  administer  a  subsistence 
preference  on  public  lands.  The  scope  of 
this  program  is  limited  by  definition  to 
certain  public  lands.  Likewise,  the 
emergency  change  has  no  potential 
takings  of  private  property  implications 
as  defined  by  Executive  Order  12630. 

The  Service  has  determined  and 
certifies  pursuant  to  the  Unfunded 
Mandates  Reform  Act,  2  U.S.C.  1502  et 
seq.,  that  the  emergency  change  will  not 
impose  a  cost  of  $100  million  or  more 
in  any  given  year  on  local  or  State 
governments  or  private  entities.  The 
implementation  is  by  Federal  agencies, 
and  no  cost  is  involved  to  any  State  or 
local  entities  or  Tribal  governments. 

The  Service  has  determined  that  the 
emergency  change  meets  the  applicable 
standards  provided  in  Sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988, 
regarding  civil  justice  reform. 

In  accordance  with  Executive  Order 
13132.  the  emergency  change  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment.  Title  VIII  of 
ANILCA  precludes  the  State  from 
exercising  management  authority  over 


fish  and  wildlife  resources  on  Federal 
lands. 

In  accordance  with  the  President's 
memorandum  of  April  29, 1994. 
"Govenunent-to-Govemment  Relations 
with  Native  American  Tribal 
Governments"  (59  FR  22951),  Executive 
Order  13175.  and  512  DM  2,  we  have 
evaluated  possible  effects  on  Federally 
recognized  Indian  tribes  and  have 
determined  that  there  are  no  effects.  The 
Bureau  of  Indian  Affairs  is  a 
participating  agency  in  this  rulemaking. 

On  May  18,  2001,  the  President  issued 
Executive  Order  13211  on  regulations 
that  significanUy  affect  energy  supply, 
distribution,  or  use.  This  Executive 
Order  requires  agencies  to  prepare 
Statements  of  Energy  Effects  when 
undertaking  certain  actions.  As  these 
actions  are  not  expected  to  significantly 
affect  energy  supply,  distribution,  or 
use,  they  are  not  significant  energy 
actions  and  no  Statement  of  Energy 
Effects  is  required. 

Drafting  Information 

Daniel  LaPlant  drafted  this  document 
under  the  guidance  of  Thomas  H.  Boyd, 
of  the  Office  of  Subsistence 
Management,  Alaska  Regional  Office, 
U.S.  Fish  and  Wildlife  Service. 
Anchorage,  Alaska.  Taylor  Brelsford, 
Alaska  State  Office,  Bureau  of  Land 
Management;  Greg  Bos,  Alaska  Regional 
Office,  U.S.  Fish  and  Wildlife  Service; 
Sandy  Rabinowitch,  Alaska  Regional 
Office,  National  Park  Service;  Warren 
Eastland,  Alaska  Regional  Office, 
Bureau  of  Indian  Affairs;  and  Ken 
Thompson,  USDA-Forest  Service, 
provided  additional  guidance. 

Authority:  16  U.S.C.  3,  472,  551,  668dd, 
3101-3126;  18  U.S.C.  3551-3586;  43  U.S.C. 
1733. 

Dated:  July  17.2002. 
Thomas  H.  Boyd, 

Acting  Chair,  Federal  Subsistence  Board. 

Dated:  July  16.  2002. 
Kenneth  E.  Thompson, 

Subsistence  Program  Uxider,  USDA-Forest 

Service. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[TX-104-1-7401a;  FRL-7378-71 

Approval  and  Promulgation  of 
Implementation  Plana;  Taxaa; 
Ravlalona  to  Ragulatlona  for  Control  of 
Air  Pollution  by  Parmlta  for  New 
Sourcaa  and  Modification* 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  The  EPA  is  taking  final  action 
to  approve  revisions  of  the  Texas  State 
Implementation  Plan  (SIP).  Specifically, 
EPA  is  approving  revisions  to 
regulations  of  the  Texas  Commission  on 
Environmental  Quality  (TCEQ)  which 
relate  to  the  permitting  of  new  sources 
and  modifications.  The  EPA  is 
approving  revisions  which  recodify 
several  provisions  of  the  existing  SIP 
without  substantive  changes  and  will 
strengthen  the  SIP  as  it  pertains  to 
permit  alterations  and  the  permitting  of 
new  and  modified  sources.  Approval  of 
these  revisions  will  bring  the  SIP 
provisions  relating  to  the  permitting  of 
new  and  modified  sources  more  closely 
in  line  with  Texas'  existing  program. 
This  action  is  being  taken  under  section 
110  of  the  Federal  Clean  Air  Act.  as 
amended  (the  Act.  or  CAA). 
DATES:  This  final  rule  is  effective  on 
October  18.  2002. 
ADDRESSES:  Copies  of  documents 
relevant  to  this  action,  including  the 
Technical  Support  Document  (TSD).  are 
available  for  public  inspection  during 
normal  business  hours  at  the  following 
locations.  Persons  interested  in 
examining  these  documents  should 
make  an  appointment  at  least  24  hours 
before  the  visiting  day. 

Environmental  Protection  Agency. 
Region  8,  Air  Permits  Section  (6PD-R), 
1445  Ross  Avenue,  Dallas,  Texas  75202- 
2733. 

Texas  Commission  on  Environmental 
Quality,  Office  of  Air  Quality,  12124 
Park  35  Circle,  Austin.  Texas  78753. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stanley  M.  Spruieli  of  the  Air  Permits 
Section  at  (214)  665-7212.  or  at 
spruiell.stanley@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
Throughout  this  document  "we,"  "us," 
or  "our"  means  EPA. 

Table  of  Contents 

I.  What  Are  We  Approving? 

II.  Background 

III.  Final  Action 

A.  Are  We  Approving  Proposed  Revisions 
to  Chapter  101? 
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B.  Why  Are  We  Approving  the  Revisions 
to  Chapter  116? 

C.  Have  We  Approved  Any  Portions  of  the 
1993  Submittal  Prior  to  Today's  Action? 

D.  Are  We  Approving  Provisions  That  Did 
Not  Exist  in  the  Former  SIP? 

E.  Are  We  Approving  All  Provisions  of 
Chapter  116? 

-    F.  Are  There  Other  Changes  That  We  Are 

Approving? 
G.  What  Is  the  Effect  of  Today's  Action? 
H.  What  Provisions  of  the  Former  SIP  Are 

Replaced  by  the  Recodified  Provisions 

Approved  today? 
I.  What  Actions  Are  We  Taking  on  the 

Provisions  of  the  1993  Submittal  That 

We  Previously  Approved? 

IV.  Response  to  Comments 

V.  Administrative  Requirements 

I,  What  Ar&We  Approving? 

In  today's  action  we  are  approving 
into  the  Texas  SIP  revisions  of  Title  30 
Texas  Administrative  Code  (TAG), 
Chapter  116.  "Control  of  Air  Pollution 
by  Permits  for  New  Construction  or 
Modification."  The  Governor  of  Texas 
submitted  the  following  revisions  to  30 
TAG  Chapter  116  (Chapter  116)  to  the 
Administrator  of  EPA  after  adequate 
notice  and  public  hearing: 

A.  August  31,  1993  (the  "1993 
submittal") 

The  1993  submittal  includes  revisions 
adopted  by  Texas  on  August  16, 1993. 
The  1993  submittal  includes  revisions 
to  and  recodification  of  Chapter  116.' 
The  1993  submittal  serves  as  the  base 
regulation  for  subsequent  revisions  that 
TCEQ  has  adopted,  or  will  adopt. 

B.  July'22,  1998  (the  "1998  submittal") 

This  submittal  includes  revisions  to 
Chapter  116  adopted  by  Texas  on  June 
17, 1998.  It  includes  changes  which 
Texas  made  under  its  regulatory  reform 
to  simplify  and  clarify  its  rules.^  These 
changes  which  do  not  involve 
substantive  changes  include:  (1)  Using 
shorter  sentences,  (2)  limiting  each 
citation  to  one  main  concept,  (3) 
reordering  requirements  into  a  more 


<  The  1993  submittal  also  includes  revisions  to 
Chapter  101 — General  Rules.  Section  101.1 — 
Definitions.  For  the  reasons  stated  in  section  III. A. 
we  are  not  approving  the  1993  changes  to  Section 
101.1 

2  The  1998  submittal  also  includes  provisions  for 
implementing  section  112(g]  of  the  Act,  and 
includes  a  new  Section  116.15 — Section  112(g) 
definitions,  and  a  new  Subchapter  C — Hazardous 
Air  Pollutants:  Regulations  Governing  Construction 
or  Reconstruction  Major  Sources  (Federal  Clean  Air 
Act  (FCAA).  Section  1 12(g).  40  CFR  part  63).  We 
are  taking  no  action  on  Subchapter  C  for  the  reasons 
stated  in  section  III.E.l. 


logical  sequence,  and  (4)  using  more 
commonplace  terminology.^ 

On  September  1,  2002,  the  Texas 
Natural  Resource  Conservation 
Commission  (TNRCC)  changed  its  name 
to  the  Texas  Commission  on 
Environmental  Quality  (TCEQ).  The 
revisions  to  Chapter  116  which  we  are 
acting  upon  herein  were  adopted  prior 
to  the  agency  changing  its  name  from 
TNRCC  to  TCEQ.  AH  rules  and 
regulations,  orders,  permits,  and  other 
final  actions  taken  by  the  TNRCC 
remain  in  full  effect  imless  and  until 
revised  by  the  TCEQ. 

In  today's  action,  consistent  with  the 
following  discussion,  we  are  approving 
these  revisions  to  Chapter  116  as 
revisions  to  the  Texas  SIP. 

n.  Background 

On  September  24,  2001  (66  FR  48796), 
we  published  a  direct  final  rule 
approving  revisions  to  and 
recodification  of  Chapter  116.  We 
concurrently  published  a  proposed 
rulemaking  with  the  direct  final  rule  (66 
FR  48850)  and  stated  that  if  we  received 
any  adverse  comments  by  the  end  of  the 
public  comment  period  we  would 
withdraw  the  direct  final  rule.  We 
would  then  respond  to  the  comments 
when  we  take  final  action  on  the 
proposed  approval. 

On  October  24,  2001,  we  received 
comment  letters  from  Public  Citizen  and 
from  Lowerre  &  Kelly  (Lowerre), 
Attorneys  at  Law  on  behalf  of  Quality  of 
Life  El  Paso.  We  withdrew  our  direct 
final  action  on  November  23,  2001  (66 
FR  58667). 

hi  its  October  24,  2001,  comments. 
Public  Citizen  requested  additional  time 
to  comment  on  these  SIP  revisions. 
Public  Citizen  requested  the  additional 
time  to  compare  more  fully  the  state's 
submittal  against  the  current  SIP  and 
applicable  requirements.  In  response  to 
Public  Citizen's  request  for  additional 
time  to  comment  on  the  proposed  SIP 
revisions,  we  reopened  the  comment 
period  for  30  days  on  March  20,  2002 
(67  FR  12949).  Public  Citizen  provided 
additional  comments  on  April  12,  2002. 


Ml 


m.  Final  Action  « 

A.  Are  We  Approving  Proposed 
Revisions  to  Chapter  101? 

On  September  24,  2001  (as  part  of  this 
action),  we  proposed  to  approve 
revisions  to  Chapter  101,  Section 
101.1 — Definitions.  Specifically,  we 
proposed  to  approve  a  revised  definition 
of  "nonattainment  area"  and  to  reinstate 
the  definition  of  "de  minimis  impact" 
which  we  had  inadvertently  removed 
from  Section  101.1  on  August  19, 1997 
(62  FR  44083).'*  We  received  no 
comments  on  our  proposed  action  to 
approve  revisions  to  Section  101.1. 

On  September  26,  2001,  Texas 
submitted  revisions  to  Section  101.1.  On 
November  14,  2001  (as  part  of  a  separate 
action),  we  approved  the  revisions  to 
Section  101.1.  See  66  FR  57260.  The 
revisions  approved  on  November  14, 
2001,  incorporate  the  revised  definition 
of  "nonattainment  area"  and  reinstated 
the  definition  of  "de  minimis  impact" 
and  are  consistent  with  our  September 
24,  2001  proposal.  Accordingly,  we 
have  revised  the  TSD  to  show  this 
change.  We  are  not  approving  revisions 
to  Section  101.1  in  this  action. 

B.  Why  Are  We  Approving  the  Revisions 
to  Chapter  116? 

Approval  of  these  revisions  to  Chapter 
116  will  bring  the  organizational 
structure  and  language  of  the  Federally 
approved  SIP  for  Chapter  116  more 
closely  in  line  with  the  Chapter  as  it 
currently  exists  in  the  State's  program. 
Our  approval  of  these  revisions  will  also 
facilitate  future  revisions  to  Chapter 
116,  by  enabling  us  to  approve  such 
revisions  into  the  current  organizational 
structure.  This  approval  also  better 
serves  the  State,  the  public,  and  the 
regulated  community  by  making  the 
approved  SIP  more  closely  match  the 
words  and  format  of  the  rules  that  Texas 
currently  implements. 

C.  Have  We  Approved  Any  Portions  of 
the  1 993  Submittal  Prior  to  Today's 
Action? 

We  previously  approved  portions  of 
the  1993  submittal  in  separate  actions  as 
indicated  in  Table  1  below. 
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Table  1.— Provisions  of  1993  Submittal  Previously  Approved  by  EPA 


^The  1998  sulnnittal  also  includes  provisions 
which  Texas  adopted  subsequent  to  the  1993 
submittal  but  not  yet  approved  by  EPA.  Except  ~ 
where  otherwise  indicated,  we  are  taking  no  action 
on  revisions  made  after  the  1993  submittal  which 
are  not  substantially  equivalent  to  the  1993 
submittal  until  we  complete  our  review  of  these 
subsequent  revisions.  See  discussion  in  section 
m.E.2. 


*  Texas  also  removed  several  terms  which  relate 
to  permitting  major  sources  and  major 
modifications  in  nonattainment  areas,  and 
simultaneously  recodified  those  definitions  into 
Section  116.12.  We  approved  the  nonattainment 
definitions  in  Section  116.12  and  the  removal  of 
such  terms  from  Section  101.1  in  a  separate  action 
at  65  FR  43986  ()uly  17,  2000). 


Approval  date 

Provisions  approved 

09/27/95,  60  FR  49781   ., 

08/19/97,  62  FR  44083  

Table  1,  Major  Source/Modification  Emission  Thresholds— in  Section 
116.12 — l^tonattainment  Review  Definitions. 

Section  116.10— definition  of  "de  minimis  impact."* 

Section  116.141(a),  and  (cHe)— Determination  of  Fees 

Section  116.160— Prevention  of  Significant  Deterioration  Review  Re- 
quirements. 

Section  116.161— Source  Located  in  an  Attainment  Area  with  Greater 
tttan  De  Minimis  Impact. 

Section  116.162— Evaluation  of  Air  Quality  Impacts. 

Section  116.163— Prevention  of  Significant  Deterioration  Permits  Fees. 

Section  116  12 — Nonattainment  Review  Definitions 

t    ■ 

07/17/00,  65  FR  43986 

Section  116.150— New  Major  Source  or  Major  Modification  in  Ozone 

Nonattainment  Area. 
Section  116.151— New  Major  Source  or  Major  Modification  in  Hon- 

attainment  Area  Other  than  Ozone. 
Section  116.170(1)  and  (3)— Applicability  of  Reduction  Credits. 

■The  definition  of  "de  minimis  impact"  was  repealed  from  Section  116.10  in  the  1998  submittal.  Today's  action  approves  the  State's  repeal  aH 
this  definition  from  Section  116.10. 


With  respect  to  the  sections  identified 
above,  today's  action  approves  the 
codification  of  these  provisions  into  the 
organization  structure  adopted  in  the 
1998  submittal  and  any  nonsubstantive 
changes  to  the  previously  approved 
provisions. 

D.  Are  We  Approving  Provisions  That 
Did  Not  Exist  in  the  Former  SIP? 

We  are  approving  Section  116.116(c) 
which  sets  forth  provisions  for  permit 
alterations.  Section  116.116(c)  defines  a 
permit  alteration  as  a  variation  to  a 
representation  in  a  permit  application  or 
in  a  general  or  special  condition  of  a 
permit  that  decreases  the  allowable 
emissions  or  does  not  change  the 
character  or  method  of  control  of 
emissions.  The  TCEQ  must  approve  any 
request  for  permit  alteration  which  may 
result  in  an  increase  in  off-property 
concentrations  of  air  contaminants,  may 
involve  a  change  in  permit  conditions, 
or  may  affect  facility  or  control 
equipment  performance.  Changes 
subject  to  permit  alterations  involve  no 
emissions  increase.  Like  kind 
replacement  of  emissions  units  and  new 
emission  units  are  not  allowed  under 
the  permit  alteration  provisions.  Permit 
alterations  are  not  granted  for  changes 
which  qualify  for  permit  amendments 
under  Section  116.116(b).  Such  permit 
amendment  is  required  for  any  change 
which  involves  an  increase  in  emissions 
or  a  change  in  the  method  of  control. 
Examples  of  permit  alterations  include: 

(1)  Changes  to  a  special  condition  in 
a  permit  to  add  an  annual  production 
rate  for  a  unit  that  was  inadvertently  left 
out, 

(2)  Revising  an  emission  point  to 
show  fugitive  emissions  and  emissions 
from  a  newly  installed  control  device  as 
two  separate  emission  points,  and 


(3)  Changes  to  a  special  condition  to 
reflect  that  primary  seals  for  external 
floating  roof  tanks  may  be  liquid- 
motmted  primary  seals  or  mechanical 
shoes.  The  use  of  alterations  is  limited 
only  to  changes  which  involve  no 
increase  in  emissions  and  no  changes  in 
the  method  of  control.  Accordingly, 
such  changes  will  not  result  in  a 
violation  of  the  applicable  portion  of  the 
control  strategy  ^  or  interfere  with 
attainment  or  maintenance  of  a  national 
standard,  thus  meeting  the  requirements 
of  40  CFR  51.160.6  Subsection  (c)  as 
submitted  in  1998  is  equivalent  to  the 
1993  submittal. 

We  also  received  comments 
concerning  our  proposed  approval  of 
the  provisions  for  permit  alterations. 
Section  IV  contains  our  response  to 
these  comments. 

E.  Are  We  Approving  All  Provisions  of 
Chapter  116? 

In  today's  action,  we  are  not 
approving  the  provisions  of  Chapter  116 
identified  below.  We  also  received 
comments  concerning  our  proposal  to 
take  no  action  on  these  provisions. 
Section  IV  contains  oiu  response  to 
these  comments. 


'The  term  "control  strategy"  is  defined  in  40  CFR 
51.100(n)  as  a  combination  of  measures  designated 
to  achieve  the  aggregate  emission  reductions 
necessary  for  attainment  and  maintenance  of 
national  ambient  air  quality  standards. 

«40  CFR  51.160  requires  each  SIP  to  contain 
legally  enforceable  measures  that  enable  the  State 
to  determine  whether  the  construction  or 
modification  of  a  facility,  building,  structure,  or 
installation,  or  combination  thereof  will  result  in: 
(1)  A  violation  of  applicable  portions  of  the  control 
strategy:  or  (2)  interference  with  attainment  of 
maintenance  of  a  national  standard  in  the  State  in 
which  the  proposed  source  (or  modification)  is 
located  or  in  a  neighboring  state. 


1.  Provisions  Implementing  Section 
112(g)  of  the  Act  Concerning 
Constructed  or  Reconstructed  Major 
Sources  of  Hazardous  Air  Pollutants 
(HAP) 

We  are  taking  no  action  on 
Subchapter  C  of  Chapter  US- 
Hazardous  Air  Pollutants:  Regulations 
Governing  Constructed  or  Reconstructed 
Major  Sources  (FCAA,  section  112(g),  40 
CFR  part  63),  as  submitted  in  1998.  The 
program  for  reviewing  and  permitting 
constructed  and  reconstructed  major 
sources  of  HAP  is  regulated  under 
section  1 12  of  the  Act  and  under  40  CFR 
part  63,  subpart  B.  Under  these 
provisions.  States  establish  case-by-case 
determinations  of  maximum  achievable 
control  technology  for  new  and 
reconstructed  major  sources  of  HAP. 
The  process  for  these  provisions  is 
carried  out  separately  fit)m  the  SIP 
activities.  For  the  reasons  discussed 
above,  we  are  not  approving  Subchapter 
C  of  Section  116  as  submitted  in  1998. 

In  addition,  and  for  the  reasons 
discussed  above,  we  are  also  not 
approving  other  provisions  of  Chapter 
116  which  pertain  to  or  refer  to 
Subchapter  C.  These  provisions  include: 

•  Section  116.15— Section  112(g) 
Definitions, 

•  Section  1 16.11 1(2)(K>— Hazardous 
Air  Pollutants, 

•  Section  116.115(c)(2)(B)(ii)(I)— 
Special  conditions  for  sources  subject  to 
Subchapter  C  (Hazardous  Air 
Pollutants), 

•  Section  116.116(b)(3)— Changes  at 
Section  112(g)  facilities,  and 

•  Section  116.130(c) — Applications 
subject  to  the  requirements  of 
Subchapter  C  of  Chapter  116  (relating  to 
Hazardous  Air  Pollutants). 
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2.  Provisions  of  the  1998  Submittal 
Which  Are  Not  Equivalent  to  the  1993 
Submittal 

We  are  approving  the  1998  submittal 
to  the  extent  that  it  is  equivalent  to  the 
1993  submittal.  The  1998  submittal 
includes  new  provisions  as  well  as 
mmierous  changes  that  Texas  adopted 
subsequent  to  the  1993  submittal  and 
carried  forward  into  the  1998  submittal. 
We  are  still  reviewing  the  new 
provisions  and  the  changes  carried 
forward  from  rulemaking  actions 
adopted  subsequent  to  the  1993 
submittal.  However,  if  we  wait  until  we 
complete  our  review  and  evaluation  of 
these  provisions,  we  would  have  to 
delay  action  on  the  portions  of  the  1998 
submittal  that  we  consider  to  be 
approvable.  As  stated  above,  we  believe 
that  it  is  important  to  act  on  the 
provisions  of  the  1998  submittal  that  are 
consistent  with  the  1993  submittal  to 
ensure  that  the  approved  SIP  more 
closely  matches  the  ndes  that  the  TCEQ 
administers  and  enforces. 

Accordingly,  today's  action  approves 
the  1998  submittal  to  the  extent  that  the 
1998  submittal  is  equivalent  to  the 
provisions  of  the  1993  submittal  that  we 
are  approving.  At  this  time,  we  are 
taking  no  action  on  the  following 
provisions  of  the  1998  submittal  that  are 
not  equivalent  to  the  1993  submittal, 
except  where  otherwise  indicated:  ^ 

•  The  following  definitions  in  Section 
116.10 — General  Definitions: 

"actual  emissions" — Section  116.10(1), 
"allowable  emissions" — Section 

116.10(2), 
"best  available  control  technology" — 

Section  116.10(3), 
"facility"— Section  116.10(4). 
"grandfathered  facility" — Section 

116.10(6), 
"maximum  allowable  emission  rate 

table  (MAERT)"— Section  116.10(8), 
"modification  of  existing  facility" — 

Section  116.10(9), 
"new  facility"— Section  116.10(10),  and 

"qualified  facility" — Section 

116.10(14). 

•  Section  116.13 — Flexible  Permit 
Definitions; 

•  Section  116.14 — Standard  Permit 
Definitions; 

•  Section  116.110(a)(2)-(3)  and  (c) 
which  respectively  relate  to  standard 
permits,  flexible  permits,  and 
exclusions  from  permitting; 

•  Section  116.115(b)  and  (c)(2)(A)(i) 
which  respectively  relate  to  general 


conditions  and  special  conditions  for 
sources  subject  to  standard  permits; 

•  Section  116.116(eHfl  which 
respectively  relate  to  changes  to 
qualified  facilities  and  use  of  credits; 

•  Section  116.117  which  relates  to 
Documentation  and  Notification  of 
Changes  to  Qualified  Facilities; 

•  Section  116.118  which  relates  to 
Pre-Change  Qualification; 

•  Section  116.132(c)-(d)  which 
respectively  relate  to  additional 
alternate  language  public  notice; 

•  Section  116.133(f)-(g)  which 
respectively  relate  to  alternate  language 
sign  posting; 

•  Section  116.136 — Public  Comment 
Procedures;  * 

•  Subchapter  F — Standard  Permits; 
and 

•  Subchapter  G — Flexible  Permits. 
We  are  reviewing  the  provisions 

which  we  are  not  acting  upon  in  this 
action.  When  we  complete  our  review, 
we  will  take  appropriate  action  on  these 
provisions  in  separate  Federal  Roister 
actions.  The  TSD  contains  a  detailed 
evaluation  which  documents  why  we 
are  taking  no  action  on  these  provisions. 

3.  Provisions  of  the  1993  Submittal 
Which  Were  Repealed  in  the  1998 
Submittal 

Texas  repealed  the  following 
provisions  from  Chapter  116  in  the  1998 
submittal: 

•  Definitions  of  "de  minimis 
impact"^  and  "emissions  imit"  in 
Section  116.10 — General  Definitions, 
and 

•  Section  116.110(b) — Operations 
Certificate. 

These  provisions  of  the  1993 
submittal  were  repealed  in  1998,  and 
are  no  longer  a  part  of  Chapter  116. 
Thus,  we  are  not  approving  these 
provisions  of  the  1993  submittal. 

4.  Emission  Reductions:  Offsets 

hi  letters  to  TNRCC  (now  TCEQ) 
dated  August  3, 1999,  and  September 
27,  2000,  we  informed  them  diat  we  had 
concerns  relating  to  the  approval  of 
Sections  116.170(2),  116.174,  and 
116.175.  On  the  basis  of  subsequent 
discussions  with  Texas  on  August  15, 
2000,  FJ'A  and  TCEQ  have  agreed  that 
it  is  appropriate  to  take  no  action  on 
Sections  116.170(2),  116.174,  and 
116.175  in  today's  action.  Our  letter  to 


'  In  some  cases  provisions  of  the  1998  submfttal 
are  readily  recognized  to  be  consistent  with  the  Act 
and  have  the  effect  of  strengthening  the  SIP  even 
though  they  are  not  equivalent  to  the  1993 
submittal.  These  provisions  are  identified  in  the 
TSD  and  where  identified  are  being  approved  in 
today's  action. 


■  In  today's  action,  we  are  approving  Section 
116.136  as  submitted  in  1993. 

9  We  previously  approved  the  definition  of  "de 
minimis  impact"  prior  to  its  repeal  from  Section 
1 16.10  in  the  1998  submittal.  Today,  we  are 
approving  the  repeal  of  this  definition  from  Section 
1 16.10.  We  have  not  acted  upon  the  other 
provisions  which  were  repealed  in  the  1998 
submittal. 


the  State  on  September  27,  2000, 
confirmed  this  understanding.  We  will 
act  on  these  provisions  in  a  separate 
action  after  TCEQ  resolves  the 
outstanding  concerns  to  oiu  satisfaction. 
Additional  information  regarding  our 
concerns  with  these  provisions  is 
contained  in  the  TSD. 

5.  Permit  Exemptions 

On  December  29, 1998,  Texas 
requested  that  we  delay  action  on 
approving  Subchapter  C — Permit 
Exemptions  as  submitted  in  1993.  In  a  - 
subsequent  letter  dated  April  26, 1999, 
Texas  provided  its  reason  for  requesting 
that  we  delay  approval  of  Subchapter  C. 
Texas  requested  the  delay  because  of 
several  bills  that  were  before  the  Texas 
Legislature  which,  if  passed  and  signed 
into  law,  woiUd  affect  the  new  source 
permitting  structure,  including  the 
exemptions  from  permitting.  These  bills 
were  passed  and  signed  into  law. 
Because  we  anticipate  that  Texas  will 
significantly  revise  and  restructure  its 
provisions  for  exemptions  from 
permitting,  we  are  delaying  action  on 
Subchapter  C  (as  submitted  in  1993) 
pending  the  submission  of  these  SIP 
revisions. 

Because  we  are  taking  no  action  on 
Subchapter  C  as  submitted  in  1993,  the 
existing  provisions  of  Section  116.6 
(Exemptions),  approved  August  13, 
1982  (47  FR  35193)  remain  in  the  Texas 
SIP. 

We  also  received  comments 
■  concerning  our  proposed  action  relating 
to  Permit  Exemptions.  Section  IV 
contains  our  response  to  these 
comments. 

6.  Permit  Renewals 

The  Governor  submitted  Subchapter 
D  (Permit  Renewals)  of  Chapter  116  in  • 
the  1993  submittal.  However,  the  1998 
submittal  incorporates  revisions  that 
Texas  adopted  after  the  1993  submittal 
and  which  we  have  not  approved.  The 
changes  significantly  revise  Subchapter 
D  to  the  extent  that  it  is  not  equivalent 
to  Subchapter  D  as  submitted  in  the 
1993  submittal.  We  have  not  completed 
our  review  of  these  changes  and  are 
therefore  taking  no  action  on 
Subchapter  D  in  today's  action.  We  will 
act  on  Subchapter  D  in  a  separate  action 
following  our  review  of  the  changes 
adopted  subsequent  to  the  1993 
submittal. 

7.  Emergency  Orders 

The  Governor  submitted  Subchapter  E 
(Emergency  Orders)  as  part  of  the  1993 
submittal.  An  Emergency  Order 
authorizes  the  immediate  action  for  the 
addition,  replacement,  or  repair  of 
facilities  or  control  equipment,  and 
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authorizes  the  associated  emissions  of 
air  contaminants,  whenever  a 
catastrophic  event  necessitates  such 
construction.  An  applicant  that  qualifies 
for  an  Emergency  Orders  would  need  to 
submit  an  application  under  the 
requirements  of  Section  116.411. 

On  December  10, 1998,  the  Governor 
of  Texas  submitted  additional  SIP 
revisions  pertaining  to  Emergency 
Orders.  In  that  submittal,  Texas 
recodified  and  revised  the  provisions 
pertaining  to  Emergency  Orders  into  30 
TAG  chapter  35.  We  are  still  reviewing 
the  December  10, 1998,  SIP  revisions. 
We  will  act  on  the  provisions  relating  to 
Emergency  Orders  in  a  separate  action. 

In  letters  to  Texas  dated  August  3, 
1999,  and  September  27,  2000,  we 
identified  concerns  related  to 
Subchapter  E,  submitted  August  31, 
1993,  and  with  the  revisions  submitted 
December  10, 1998.  On  the  basis  of 
subsequent  discussions  with  Texas  on 
August  15,  2000,  the  EPA  and  TCEQ 
have  agreed  that  it  is  appropriate  to  take 
no  action  on  Subchapter  E,  submitted 
August  31, 1993,  and  the  SIP  revisions 
submitted  December  lOi  1998,  in  today's 
action.  Our  letter  to  Texas  on  September 
27,  2000,  confirmed  this  understanding. 
We  will  act  on  these  provisions  in  a 


separate  action  after  TCEQ  resolves  the 
outstanding  concerns  to  our  satisfaction. 
Additional  information  regarding  our 
concerns  with  these  provisions  is 
contained  in  the  TSD. 

We  also  received  comments 
concerning  our  proposal  to  take  no 
action  on  Emergency  Orders.  Section  IV 
contains  our  response  to  these 
comments. 

F.  Are  There  Other  Changes  That  We 
Are  Approving? 

On  September  24,  2001,  we  proposed 
to  approve  Section  116.137  as  submitted 
in  1993.  We  proposed  to  approve  the 
1993  submittal  of  Section  116.137  based 
upon  Texas  making  no  changes  to  the 
regulatory  text  of  that  Section  in  the 
1998  submittal.  Further  review  indicates 
that  in  the  1998  submittal  Texas 
changed  the  title  of  Section  116.137 
from  "Notification  of  Final  Action  by  ^ 
the  Texas  Air  Control  Board"  to 
"Notification  of  Final  Action  by  the 
Commission".  Accordingly,  we  have 
revised  the  TSD  to  show  this  change. 
We  are  approving  the  1998  submittal  of 
Section  116.137  in  today's  action. 

G.  What  Is  the  Effect  of  Today's  Action? 

This  action  approves  the 
recodification  of  several  provisions  of 


Texas  regulations  for  permitting  new 
and  modified  sources  as  submitted 
August  31, 1993,  and  July  22, 1978. 
Today's  action  replaces  several  Sections 
of  the  former  SIP  with  new  Sections 
under  the  ciurent  numbering  system 
used  by  Texas  in  Chapter  116.  By 
approving  these  revisions,  the  SIP- 
approved  version  of  Chapter  116  more 
closely  correlates  with  the  numbering 
system  currently  used  by  Texas. 

H.  What  Provisions  of  the  Former  SIP 
Are  Replaced  by  the  Recodified 
Provisions  Approved  Today? 

Table  2  below  cross-references  the 
recodified  provisions  that  we  are 
approving  to  the  corresponding 
provisions  in  the  former  SIP.  The  table 
identifies  the  new  SIP  citation,  the 
former  SIP  citation,  the  adoption  date  of 
the  section  that  we  are  approving,  the 
title  of  the  Section,  and  any  explanatory 
notes.  Where  noted,  the  "comments" 
column  may  identify  portions  of  the 
"New  SIP  Citation"  which  we  are  not 
approving  in  today's  action.  The  reasons 
for  not  approving  such  provisions 
identified  in  the  "comments"  colimin 
are  provided  in  section  III  and  in  the 
TSD. 


Table  2.— Recodified  Provisions  of  Chapter  116  Approved  in  This  Action. 

New  SIP  crtation 

Date  adopt- 
ed of  new 
SIP  citation 
by  state 

Former  SIP  citation 

« 

TWe 

0 

Comn'>ent8 

Chapter  116— Control  of  Air  Polliitlon  by  Pwmitt  for  New  Construction  or  Modification 

Subchapter  A— Definitions 


Section  116.10  

06/17/98 
06/17/98 

Sections  101.1, 
116.3(a)(1)(B),  and 
116.14(a)(7). 

Section  116  14(a)<1)(6) 

Gieneral  Definitions  

The  New  SIP  Citation  does 

Section  116.11  

Compiianoe  History  Definitions. 

not  include  Sections 
116.10(1),  (2),  (3).  (4).  (6). 
(8).  (9),  (10).  and  (14). 

Subchapter  B — New  Source  Review  Permits 
Dhrision  1— 4>enntt  Application 


Section  116.110  

06/17/98 

06/17/98 

06/17/96 
06/17/98 
06/17/98 

06/17/98 

Sections  1 1 6. 1(a)-(c).  116.2, 
and  116.3(b). 

Section  116.3(a)  

Applicability 

General  Aoollcation    

The  New  SIP  Citation  does 

Section  116.111   

not  Include  Sections 
116.110(a)(2).  (aK3).  and 
(c). 
The  New  SIP  Citation  does 

Section  116.112  

Sections  116.3(a)(1)(B)  and 

116.3(a)(13). 
Sections  116.3(f),  116.5, 

116.10(a)(1),  and  116.10(e). 
Section  116.4 

Section  116.5 

Distance  limitations. 
Application  review  sctiedule. 
Special  provisions 

Chanoes  to  facilities 

not  include  Section 
116.111(2)(K). 

Section  116.114  

/ 

Section  116.115 

The  new  SIP  citation  does  not 

Section  116.116  

Include  Sections  116.115(b). 
(c)(2)(A)(i),  and 
(c)(2)(B)(ii)(l). 
The  New  SIP  citation  does  not 

include  sections 
116.116(b)(3),  (e),  and  (f). 
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Table  2.— Recodified  Provisions  of  Chapter  116  Approved  in  This  Action.— Continued 


New  SIP  citation 


Date  adopt- 
ed of  new 
SIP  citation 
by  state 


Former  SIP  citation 


Title 


Comments 


Division  2— Compliance  History 


Section  116.120 
Section  116.121 
Section  116.122 

Section  116.123 
Section  116.124 

Section  116.125 

Section  116.126 


06/17/98 
06/17/98 
06/17/98 

06/17/98 
06/17/98 

06/17/98 

06/17/98 


Section  116.14(b) 
Section  116.14(c)  . 
Section  116.14(d) 

Section  116.14(e) 
Section  116.14(f)  . 

Section  116.14(g) 

Section  116.14(h) 


Applicability. 

Exemptions. 

Contents  of  Compliance  His- 
tory. 

Effective  dates. 

Public  notice  of  compliance 
history. 

Preservation  of  existing  rights 
and  procedures. 

Voidance  of  permit  applica- 
tions. 


Division  3— Public  Notice 


Section  116.130 

Section  116.131 

.Section  116.132 

Section  116.133 

Section  116.134 

Section  116.136 
Section  116.137 


06/17/98 
06/17/98 
06/17/98 

06/17/98 

06/17/98 

08/16/93 
06/17/98 


Section  116.10(a)(7) 

Section  116.10(a)(1)  and  (2)  .. 
Section  116.10(a)(3)  and  (4)  .. 


Did  not  exist 


Section  116.10(a)(5) 


Section  116.10(b) 
Section  116.10(c) 


/Applicability 


Public  notification  require- 
ments. 
Public  notice  format «... 


Sign  posting  requirements 


Notification  of  affected  agen- 
cies. 

Public  comment  procedures. 

Notification  of  final  action  by 
the  Commission. 


The  new  SIP  citation  does  not 
include  Section  116.130(c). 


The  new  SIP  citation  does  not 

include  Sections  116.132(c) 

and  (d). 
The  new  SIP  citation  does  not 

include  Sections  116.134(f) 

and  (g). 


Division  4— Permit  Fees 


Section  116.140 
Section  11 6. 14t 


Section  116.143 


06/17/98 
06/17/98 


06/17/98 


Section  116.11(a)  and  (e) 
Section  116.11(b)  


Section  116.11(c)-(f) 


Applicability. 
Determination  of  fees 


Payment  of  fees. 


Today's  action  approves  Sec- 
tion 116.141(b).  Sections 
116.141(a),  (c)-(e)  were 
previously  approved. 


/.  What  Actions  Are  We  Taking  on  the  Provisions  of  the  1993  Submittal  That  We  Previously  Approved? 

Table  3  below  identifies  previously  approved  provisions  of  the  1993  submittal.  This  action  recodifies  these  previously 
approved  provisions  in  the  format  submitted  in  the  1998  submittal  with  nonsubstantive  changes. 

tAble  3.— Recodification  of  Previously  Approved  Provisions  of  the  1993  Submittal 


SIP  citation 


Adoption 
date  of  rule 
approved  in 

this  action 


Title 


Approval  date  and  Federal 

Register  page  of  previously 

approved  SIP 


Comments 


Chapter  116— Control  of  Air  Pollution  t»y  Permits  for  New  Construction  or  Modification 

Subchapter  A— Definitions 


Section  116.10  ....i. 


06/17/98 


General  Definitions  (definition 
of  "de  minimis  impact"). 


08/19/97,  62  FR  44083 


Repealed.^ 


Subchapter  B— New  Source  Review  Permito 
Division  4— Permit  Fees 


Section  11 6. 141  (a),  (cHe) 


06/17/98 


Determination  of  Fees 


08/19/97,  62  FR  44083 


Today's  action  approves  non- 
substantive changes  in 
1998  submittal. 
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Table  3.— Recodification  of  Previously  Approved  Provisions  of  the  1993  Submittal— Continued 


SIP  citation 


Adoption 
date  of  rule 
approved  in 

this  action 


Tito 


Approval  date  and  Federal 

Register  page  of  previously 

approved  SIP 


Comments 


Division  5— Nonattainment  Review 

Section  116.150  

02/24/99 
03/18/98 

New  Major  Source  or  Major 
Modification  in  Ozone  Non- 
attainment  Area. 

New  Major  Source  or  Major 
Modification  in  Nonattain- 
ment Area  Other  than 
Ozone. 

07/17/00.  65  FR  43944. 
07/17/00,  65  FR  43944. 

Section  116.151  

Division  6— Prevention  of  Significant  Deterioration  Review 


Section  116.160 

Section  116.161 

Section  116.162 
Section  116.163 

Section  116.170 


06/17/98 

06/17/98 

08/16/93 
08/16/93 


Prevention  of  Significant  Dete- 
rioration Requirements. 

Sources  Located  in  an  Attain- 
ment Area  with  a  Greater 
than  de  Minimis  Impact. 

Evaluation  of  Air  Quality  Im- 
pacts. 

Prevention  of  Significant  Dete- 
rioration Permits  Fees. 


08/19/97,  62  FR  44083 

08/19/97,  62  FR  44083 

08/19/97.  62  FR  44083. 
08/19/97,  62  FR  44083. 


Today's  action  approves  non- 
substantive changes  in 
1998  submittal. 

Today's  action  approves  non- 
substantive changes  in 
1998  submittal. 


r 


Division  7— Emission  Reduction:  Offsets 


06/17/98 


Applicability  of  Reduction 
Credits. 


07/17/00,  65  FR  43944 


Today's  action  approves  non- 
substantive changes  in 
1998  submittal. 


"The  definition  of  "de  minimis  impacf'  was  repealed  from  Section  116.10  in  the  1998  submittal.  Today,  we  are  approving  the  repeal  of  this 
definition  from  Section  116.10. 


IV.  Response  to  Comnients  « 

The  following  is  a  summary  of  the 
comments  that  we  received  October  24. 
2001.  and  April  12.  2002,  and  our 
response  to  those  comments.  In  a 
separate  document,  we  have  included  a 
more  detailed  response  to  comments  in 
the  docket  for  this  action.  You  may 
obtain  a  copy  of  this  response  to 
comments  by  contacting  the  person 
identified  in  the  section  entitled  FOR 
FURTHER  INFORMATION  CONTACT. 

Comment  1:  On  October  24,  2001, 
Public  Citizen  commented  that  the 
proposal  to  take  "no  action"  \s*aoX 
consistent  with  section  110(k)(2)  of  the 
Act  which  provides  that,  within  12 
months  of  a  determination  that  a  State 
submittal  is  complete,  EPA  shall  act  on 
the  submittal  in  accordance  with  section 
110(k)(3).  Section  110(k)(3)  provides  for 
full  approval  or  partial  approval  and 
partial  disapproval.  The  only  other 
action  available  to  EPA  is  conditional 
approval  under  section  110(k)(4). 
Taking  no  action  on  a  SIP  submittal 
after  the  12  month  period  is  not  an 
option  under  the  Act.  The  deadlines  for 
EPA  action  on  the  1993  and  1998 
submittals  have  long  since  passed;  thus 
EPA  must  either  approve  or  disapprove 
the  provisions  it  has  proposed  to  take  no 
action  on. 


On  April  12.  2002,  Public  Citizen 
further  commented  that  it  does  not 
believe  that  EPA  has  the  authority  to 
"take  no  action"  on  portions  of  Texas" 
SIP  submittal.  The  Act  provides  for 
approval,  disapproval  or  partial 
approval/disapproval  within  12  months 
of  a  completeness  determination. 
Section  110(k)(3)  of  the  Act. 

Response  1 :  We  are  neither  approving 
nor  disapproving  (taking  no  action  on) 
certain  provisions  of  the  Texas  SIP 
submittals  in  this  action  because  we 
have  outstanding  questions  regarding 
those  provisions  and  they  remain  imder 
review.  We  believe  it  would  be 
premature  to  propose  action  on  these 
provisions  before  we  resolve  otir 
outstanding  questions  vnth  Texas.  Our 
statements  that  we  are  taking  no  action 
on  those  provisions  should  not  be  taken 
to  mean  that  we  never  intend  to  act  on 
them.  We  will  approve  or  disapprove 
those  provisions  in  future  actions  on  the 
Texas  SIP  submittals  (unless  and  to  the 
extent  that  they  are  withdrawn  by 
Texas). 

Comment  2:  On  October  24,  2001 , 
Public  Citizen  commented  that  the  lack 
of  EPA  action  makes  the  approved 
regulations  extremely  difficult,  if  not 
impossible  to  interpret. 


Response  2:  As  discussed  in  our 
September  24,  2001,  action,  this  action 
makes  the  approved  SIP  easier  to 
imderstand  because  the  SIP  will  more 
closely  match  the  State's  program  and 
the  rules  that  Texas  ciirrenUy 
implements. 

Furthermore,  the  Table  in  40  CFR 
52.2270(c),  "EPA  Approved  Regulations 
in  the  Texas  SIP,"  clearly  identifies  the 
provisions  that  we  are  approving. 
Additionally,  for  each  entry  in  the 
Table,  we  clearly  identify  for  each 
Section  of  the  State  Regulation  that  we 
'  are  approving  any  provisions  in  that 
Section  that  are  not  included  in  the  SIP 
under  the  (Dolumn  tided  "Explanation." 

The  public  can  also  access  the  current 
Federally-approved  SIP  on  the  EPA 
Region  6  Web  Site.  We  update  the  web 
site  to  include  all  SIP  revisions  after  the 
SIP  revisions  become  effective.  The 
public  can  access  this  Web  site,  review, 
and  download  these  approved 
regulations  at:  http://www.epa.gov/ 
earthlr6/6pd/air/sip/sip.htm. 

The  EPA  Region  6  staff  is  available  to 
provide  assistance  to  any  person  who 
wants  information  concerning  what  is 
required  in  the  approved 

SIP.  For  this  action,  any  person  may 
obtain  information  and  assistance 
concerning  the  SIP  regulations  approved 
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by  contacting  the  person  identified  in 
the  section  entitled  FOfl  FURTHER 
INFORMATION  CONTACT. 

Finally,  revising  the  existing  SIP 
provisions  of  Chapter  116  will  make  the 
Texas  New  Source  Permitting  Program 
easier  to  understand  because  the  revised 
provisions  will  be  in  the  format  that 
TCEQ  uses.  If  we  retained  the  existing 
provisions  of  Chapter  116,  then  for 
purposes  of  Federal  administration, 
implementation,  and  enforcement,  we 
would  have  to  rely  upon  the  existing 
SIP  citations  which  differ  from  the 
TCEQ's  regidations.  This  disparity 
would  add  to  confusion  and 
misunderstanding  concerning  the 
applicable  requirements  that  a  source 
must  meet. 

Comment  3:  On  October  24,  2001, 
Public  Citizen  commented  that  EPA 
should  assure  that  the  provisions  for 
which  no  action  is  taken  are  not 
referenced  in  the  provisions  that  are 
approved,  which  would  constitute  tacit 
approval  of  such  provisions. 

On  April  12,  2002,  Public  Citizen 
further  commented  that  EPA  is  taking 
no  action  on  sections  of  the  SIP  that  are 
referenced  in  sections  that  EPA  is 
approving.  It  is,  therefore,  often 
extremely  difficult  to  determine 
whether  a  particular  provision  will  be 
given  effect  or  not. 

Response  3:  The  TSD  contains  an 
annotation  of  the  1993  and  1998 
submittals.  In  the  development  of  this 
aimotation,  we  reviewed  the  regulation 
that  we  proposed  to  approve  to  ensure 
that  the  provisions  of  Chapter  116  do 
not  reference  the  provisions  that  we  did 
not  propose  to  approve.  The  regulations 
that  we  proposed  to  approve  do  not 
reference  provisions  that  we  are  not 
approving,  except  for  certain  references 
to  30  TAC  Chapter  106— Permits  by 
Rule  discussed  below.  See  Conunent  4 
for  further  discussion  of  Chapter  106.  As 
stated  in  the  proposed  action,  we  will 
review  the  provisions  that  we  did  not 
approve  in  this  action  and  either 
approve  or  disapprove  in  separate 
actions. 

Comment  4:  On  April  12,  2002,  Public 
Citizen  commented  that  while  EPA  says 
it  is  not  approving  Texas'  Chapter  106 
exemption  rules  in  this  action,  EPA  is 
approving  116. 11 0(a)(4)  which  cross- 
references  Chapter  106.  Public  Citizen 
also  identified  cross-references  to 
Chapter  106  in  Sections  116.115(c)(2) 
and  116.116(d)  and  commented  that 
"(i]t  is  imclear,  therefore,  whether  EPA 
is  authorizing  sources  to  rely  on  the 
Chapter  106  exemptions  for 
authorization  or  whether  sources  are 
required  to  obtain  a  permit  under 
Section  116.111.  Such  confusion  has 


made  it  very  diffioilt  to  comment  on  the 
proposal." 

Public  Citizen  further  commented  that 
because  EPA  is  taking  no  action  on 
certain  provisions  of  Subchapter  C  of 
Chapter  116,  the  Federal  Register  states 
that  EPA  is  leaving  Section  116.6 
regarding  exemptions  in  place.  Section 
116.6  provides  that  a  permit  shall  not  be 
required  for  those  sources  exempted  by 
the  Executive  Director  of  the  TCEQ 
because  such  soiuces  will  not  make  a 
significant  contribution  of  air 
contaminants  to  the  atmosphere. 

Public  Citizen  stated  that  this  rule 
appears  to  be  contrary  to  section  llO(i) 
of  the  Act  which  provides  that  an 
Executive  Director-granted  variance 
should  have  no  effect  on  the  Federal 
enforceability  of  a  provision  unless  the 
variance  is  submitted  to  EPA  and 
approved  into  the  SIP  as  a  source- 
specific  SIP  provision.  Leaving  such  a 
provision  in  the  SIP  creates  confusion 
regarding  the  effect  of  such  variance. 

Response  4:  We  proposed  to  approve 
Sections  116.110(a)(4), 
116.115(c)(2)(A)(ii),  116.116(d)  and 
(d)(1),  and  116.143(2),  which  contain 
cross  references  to  Chapter  106.  As 
discussed  in  the  proposal,  Texas  has  not 
submitted  Chapter  106.  Chapter  106  is 
the  TCEQ's  program  for  Permits  by  Rule, 
which  replaced  the  provisions  for 
Standard  Exemptions.  Currently  the 
approved  SIP  recognizes  Standard 
Exemptions  in  Section  116.6  which  we 
approved  on  August  13, 1982  (47  FR 
35193).  The  1993  submittal  recodified 
the  provisions  for  Standard  Exemptions 
into  Subchapter  C  of  Chapter  116.  In 
1996  Texas  subsequently  recodified  its 
provisions  for  Standard  Exemptions  into 
Chapter  106.  In  2000,  Texas 
redesignated  the  Standard  Exemptions 
to  Permits  by  Rule. 

The  criteria  and  conditions  that  a 
source  must  meet  to  qualify  for  a  Permit 
by  Rule  are  in  Subchapter  A  of  Chapter 
106.  Our  comparison  of  Subchapter  A  of 
Chapter  106  (as  it  currently  exists  in 
Texas  rules)  with  the  provisions  of 
Subchapter  C  of  Chapter  116  (as 
submitted  in  1993)  indicates  no 
substantive  difference  between  the  two 
sets  of  regulations.  Thus,  TCEQ's 
current  provisions  which  describe  the 
qualifications  for  a  permit  by  rule  are 
substantially  the  same  as  those  in 
Subchapter  C  of  Chapter  116  in  the  1993 
submittal.  These  requirements  are 
substantially  the  same  as  the  provisions 
for  Exemptions  that  currently  exist  in 
Section  116.6. 

We  are  taking  no  action  on 
Subchapter  C  of  the  1993  submittal  for 
the  reasons  discussed  in  the  proposal. 
See  67  FR  48800,  (September  24,  2001). 
Because  Texas  has  not  yet  submitted 


Chapter  106,  we  are  retaining  Section 
116.6  in  the  approved  SIP.  This 
retention  will  ensure  the  continuity  of 
Texas'  program  for  recognizing  the 
former  Standard  Exemptions  (now 
Permits  by  Ride).  The  continuity  is 
maintained  because  the  Permits  by  Rule 
which  TCEQ  recognizes  imder  Chapter 
106  remain  consistent  with  the  Standard 
Exemptions  which  are  recognized  imder 
Section  116.6. 

The  TCEQ  has  stated  that  it  will 
submit  relevant  provisions  of  Chapter 
106  to  EPA  at  a  ftiture  date.  However, 
we  believe  it  necessary  to  approve  the 
1993  and  1998  submittals  of  Chapter 
116  now  for  reasons  stated  in  our 
proposed  approval.  When  Texas 
submits  Chapter  106  for  approval  into 
the  SIP,  we  will  take  appropriate  action. 
If  we  approve  the  provisions  of  Chapter 
106  into  the  SIP,  we  will  remove 
Section  116.6  from  the  SIP.  Prior  to 
approval  of  relevant  provisions  of 
Chapter  106  into  the  SIP,  the  references 
to  Chapter  106  will  be  deemed 
consistent  with  Section  116.6. 

Section  116.6  was  approved  as  part  of 
the  SIP  in  EPA's  action  on  August  13, 
1982  (47  FR  35193).  Thus,  approval  of 
Section  116.6  is  not  part  of  this  action, 
and  references  to  it  are  for  explanatory 
purposes  only.  Under  the 
circiunstances,  the  provisions  of  Section 
116.6  are  not  subject  to  public  comment 
or  judicial  review  as  part  of  this  action. 

Comment  5:  On  April  12,  2002,  Public 
Citizen  requested  clarification  that 
Section  116. 7 — Request  for 
Exemption,^"  is  being  deleted  from  the 
SIP.  Public  Citizen  believes  no  such 
exemption  provisions  should  be 
included  in  the  SIP. 

Response  5:  We  are  deleting  Section 
116.7.  We  indicated  in  the  September 
24,  2001,  action  that  we  are  deleting  all 
existing  entries  imder  Chapter  116  in  40 
CFR  52.2270(c),  which  includes  Section 
116.7.  Thus,  our  action  is  to  delete 
Section  116.7. 

Comment  6:  On  April  12,  2002,  Public 
Citizen  commented  on  Section 
116.116(b)(1)(C),  which  EPA  proposed 
to  approve.  This  provision  replaces  the 
existing  SIP  provision  (Section  116.5) 
which  provides  that  the  Executive 
Director  of  TCEQ  must  approve  any 
change  which  results  in  an  increase  in 
the  discharge  of  the  various  emissions. 
Section  116.116(b)(1)(C)  requires  an 
application  for  a  permit  if  the  change 
will  cause  "an  increase  in  the  emissions 
rate  for  any  air  contaminant."  Public 
Citizen  asserts  that  this  is  a  substantive 


difference  that  weakens  the  existing  SIP 
provision.  Under  the  revised  provision, 
according  to  Public  Citizen,  sources  can 
vary  from  application  representations 
and  increase  their  total  emissions 
without  submitting  an  application  as 
long  as  the  emissions  rate  does  not 
increase.  Public  Citizen  says  that 
sources  should  be  required  to  obtain 
authorization  and  provide  for  public 
participation  before  varying  from 
representations  and  causing  an  increase 
in  pollution. 

Response  6:  The  EPA  does  not  agree 
that  the  change  weakens  the  SIP. 
Section  116.116(b)(1)  requires  that  a 
permit  holder  obtain  a  permit 
amendment  prior  to  varying  from  any 
representation  (with  regard  to 
construction  plans  or  operation 
procedures  in  an  application  for  a 
permit)  or  permit  condition  if  the 
<:hange  meets  any  of  three  the  criteria 
identified  in  Section  116.116(b)(1).  The 
"increase  in  the  emission  rate  of  any  air 
contaminant"  (Section  116.116(b)(1)(C)) 
is  one  of  three  criteria  that  requires  a 
permit  amendment.  The  comment 
indicates,  without  giving  any  examples, 
that  there  could  be  changes  where  total 
emissions  increase  but  the  emission  rate 
does  not  increase  and,  therefore,  a 
permit  amendment  would  not  be 
required.  We  believe  that  would  be  a 
very  unlikely  circumstance.  If  "emission 
rate"  is  the  mass  of  pollutant  emitted 
per  unit  of  time,  any  increase  in  total 
emissions  must  result  in  an  increase  in 
the  emission  rate  for  some  unit  of  time. 

Furthermore,  the  scenario  envisioned 
in  the  comment  becomes  even  more 
unlikely  because  any  such  change 
would  also  have  to  fail  to  trigger  one  of 
the  other  two  criteria  to  avoid  the 
necessity  of  obtaining  a  permit 
amendment.  A  permit  amendment  is 
also  required  if  the  change  causes  a 
change  in  the  method  of  control  of 
emissions  (Section  116.116(b)(1)(A))  or 
a  change  in  the  character  of  the 
emissions ' '  (Section 
116.116(b)(l)(B)).i^ 

It  is  also  wordi  noting  that  Texas 
made  this  change  to  Section 
116.116(b)(1)(C)  in  the  1998  submittal. 
As  stated  in  its  proposed  rulemaking  of 
the  1998  submittal: 

Changes  have  been  made  throughout  the 
rules  as  the  result  of  ongoing  efforts  by  the 
commission  for  regulatory  reform.  These 
changes  are  for  the  purpose  of  simplification 


">In  its  April  12.  2002,  letter.  Public  Citizen 
identified  the  citation  as  117.07.  On  April  17,  2002, 
Public  Citizen,  in  response  to  our  inquiry  on  April 
15,  2002,  replied  that  the  citation  was  not  correct, 
and  that  the  correct  citation  is  Section  1 16.7. 


"  As  used  in  Texas'  regulations,  a  change  in  the 
character  of  emissions  is  a  change  in  the  emissions 
of  an  air  contaminant  or  change  in  emissions  of  a 
family  of  air  contaminants  or  change  in  emissions 
from  chemical  contaminant  to  another. 

•2The  criteria  in  116.116(b)(1)(A)  and  (B)  are  also 
required  under  the  old  SIP  (Section  116.5)  and  are 
recodified  without  substantive  change. 


and  clarification  only,  and  do  not  involve 
substantive  changes  in  the  requirements  of 
this  chapter.  In  general,  these  changes 
involve  using  shorter  sentences,  limiting 
each  citation  to  one  main  concept,  reordering 
requirements  into  a  more  logical  sequence, 
and  using  more  commonplace  terminology. 
(Emphasis  added). 

23  TexReg  2953  (March  20, 1998). 
Texas'  proposed  rulemaking  did  not 
specifically  discuss  changes  made  to 
Section  116.116(b)(1)(C),  the  citation 
where  Texas  changed  the  reference  of 
"increase  in  the  discharge  of  the  various 
emissions"  to  "increase  in  emissions 
rate."  The  change  was  made  as  the 
result  of  the  regulatory  reform,  and  was 
not  intended  to  represent  a  substantive 
change  in  the  rule.  Texas  received  no 
comments  on  the  1998  revisions  to 
Section  116.116(b)(1)(C)  and  adopted 
this  provision  as  proposed.  See  23 
TexReg  6988  (July  3, 1998). 

Taken  together,  the  recodification  of 
the  permit  amendment  provisions  from 
Section  116.5  to  Section  116.116(b)(1) 
are  adequate  to  meet  the  requirements  of 
40  CFR  51.160(a)."  We  therefore  do  not 
agree  with  this  comment.  In  today's 
action  we  are  approving  Section 
116.116(b)(1). 

Comment  7:  On  October  24,  2001,  and 
April  12,  2002,  Public  Citizen 
commented  that  it  objects  to  EPA's 
approval  of  authorization  procedures  for 
new  construction  or  modification  that 
do  not  meet  the  requirements  of  40  CFR 
part  51.  Specifically,  Section  116.116(c) 
(permit  alterations)  allows  sources  to 
make  modifications  without  providing 
public  participation  as  required  under 
40  CFR  51.161.  which  provides  for 
notice  and  opportunity  for  public 
comment  on  proposed  modifications. 
The  Act  requires  that  citizens  be 
provided  with  at  least  a  30-day 
comment  period  on  permit  applications. 
40  CFR  51.161.  In  addition,  an  analysis 
of  the  effect  of  the  construction  or 
modification  on  ambient  air  quality 
must  be  made  available  to  the  public. 

On  October  24,  2001 ,  Lowerre 
commented  that  it  objects  to  the 
approval  of  Section  116.116  because  it 
does  not  allow  for  public  participation 
on  complex  issues.  Lowerre  believes 
that  TCEQ  should  allow  for  at  least  a  30 
day  notice  and  reasonable  time  for 
public  comment  for  all  permit  changes 
that  effect  emissions  or  the 
enforceability  of  the  permit. 

Response  7:  We  do  not  agree  that  a 
modification  could  qualify  for  a  permit 
alteration  under  the  rules  that  we  are 
approving.  In  NSR,  a  modification  is 
any  change  as  defined  in  section 


111(a)(4)  of  the  Act."«  Under  section 
111(a)(4)  of  the  Act,  a  change  is  a 
modification  only  if  it  results  in  an 
increase  in  the  amount  of  emissions  or 
results  in  emissions  of  an  air  pollutant 
not  previously  emitted.  Under  Section 
116.116(c)  1^  a  permit  alteration  is  only 
authorized  in  very  limited 
circumstances  which  do  not  include 
modifications,  where  allowable 
emissions  are  decreased  or  where  a 
change  does  not  involve  a  change  in  the 
method  of  control  of  emissions  or  the 
character  of  emissions  or  an  increase  in 
the  emission  rate  of  any  air 
contaminant.  If  a  change  involves  an 
increase  in  allowable  emissions  or  a 
change  in  the  method  of  control  or  the 
character  of  emissions  or  an  increase  in 
the  emission  rate  of  any  air 
contaminant,  the  source  would  be 
required  to  obtain  a  permit  amendment 
under  Section  116.116(b), '«  which 
would  includepublic  participation.*^ 

Under  40  CFR  51.161.  a  state  or  local 
agency  must  provide  for  public 
comment  on  information  submitted  by 
owners  and  operators  as  part  of  the 
"legally  enforceable  procedures  in 
§  51.160."  40  CFR  51.161(a).  The 
provisions  in  40  CFR  51.160  provide 
that  a  SIP  must  contain  "legally 
enforceable  procedures"  concerning  the 
construction  or  modification  of  a 
source.'"  The  "legally  enforceable 
procedures  ".of  §51.160  that  are 
referenced  in  §51.161  apply  only  to 
"construction  or  modification."  Under 
Section  116.116(c).  permit  alterations 
are  defined  to  exclude  changes  which 
would  qualify  as  amendments  under 
Section  116.116(b)  and  as  modifications 
under  section  111(a)(4)  of  the  Act  or 
under  40  CFR  51,160  and  51.161. 


'  See  Footnote  6. 


'  -■  Section  1 1 1(a)(4)  of  the  Act  defines  the  term 
"modification  "  as  "any  physical  change  in.  or 
change  in  the  method  of  operation  of.  a  stationary 
source  which  Increases  the  amount  of  any  air 
pollutant  emitted  by  such  source  or  which  results 
in  the  emission  of  any  air  pollutant  not  pre\'iously 
emitted."  (Emphasis  added) 

'^  Section  116.116(c).  defines  a  permit  alteration 
as: 

(A)  A  decrease  in  allowable  emissions; 

(B)  any  change  from  a  representation  in  a  permit 
application,  general  condition,  or  special  condition 
in  a  permit  that  does  nut  cause: 

(i)  A  change  ih  the  method  of  control  of 
emissions: 

(ii)  A  change  in  the  character  of  emissions;  or 

(iii)  An  increase  in  the  emission  rale  of  any  air 
contaminant.  (Emphasis  added) 

"■  See  our  response  to  Comment  6  for  a  detailed 
discussion  of  permit  amendments  under  Section 
116.116(b). 

"The  TCEQ  likewise  does  not  consider  permit 
alterations  to  be  modifications.  Examples  of 
alterations  include  name  changes,  change  of  test 
date,  and  other  "clean  up"  changes.  See  66  FR 
48601  (September  24.  2001)  for  further  discussion 
on  permit  alterations. 

'"See  Footnote 6. 
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Accordingly,  the  TCEQ  is  not  required 
to  provide  opportunity  for  public 
comment  on  permit  alterations. 

Comment  8:  On  October  24.  2001, 
Public  Citizen  commented  that  permit 
alterations  are  not  nonsubstantive  and 
that  nothing  in  Section  116.116  limits 
approval  only  to  nonsubstantive 
changes.  Public  Citizen  asserts  that 
Section  116.116(c)(2)  references 
alteration  applications  for  changes  that 
'  result  in  an  increase  in  off-property 
concentrations  of  air  contaminants  and 
which  affect  facility  or  control 
equipment  performance,  which  Public 
Citizen  believes  are  substantive  changes. 

On  April  12,  2002,  Public  Citizen 
commented  that  alterations  are  not  "de 
minimis."  Alterations  could  result  in 
increases  in  total  emissions  and,  as 
acknowledged  in  the  rule  itself,  could 
result  in  increases  in  off-property 
concentrations  of  air  contaminants. 
Section  116.116(c)(2)(A).  The  proposed 
alteration  provisions  should  not  he 
approved  into  the  SIP. 

Response  8:  Under  Section 
116.116(c)(1)  a  permit  alteration  is:  a 
decrease  in  allowable  emissions;  or  any 
change  from  a  representation  in  a  permit 
application,  general  condition,  or 
special  condition  in  a  permit  that  does 
not  cause  (i)  a  change  in  the  character 
-  or  method  of  control  of  emissions;  (ii)  a 
change  in  the  character  of  emissions;  or 
(iii)  an  increase  in  the  emission  rate  of 
any  air  contaminant.. 

Section  116.116(c)(2)  provides  that 
requests  for  permit  alterations  that  must 
receive  prior  approval  by  the  Executive 
Director  are  those  that:  (A)  Result  in  an 
increase  in  off-property  concentrations 
of  air  contaminants;  (B)  involve  a 
change  in  permit  conditions;  or  (c)  affect 
facility  or  control  equipment 
performance. 

The  changes  described  in  Section 
116.116(c)(2)  identify  the  types  of 
alterations  "that  must  receive  prior 
approval  by  the  executive  director." 

Such  prior  approval  by  the  Executive 
Director  assures  that  the  types  of 
changes  described  in  Section 
116.116(c)(2)  in  fact  qualify  as  permit 
alterations  as  defined  imder  Section 
116.116(c)(1). 

In  addition,  all  permit  changes, 
including  alterations,  must  satisfy  the 
provisions  of  Section  116.111(2)(A)(i) 
.  which  provides  that  the  "emissions 
from  the  proposed  facility  will  comply 
with  all  rules  and  regulations  of  the 
commission  and  with  the  intent  of  the 
TCAA,  including  protection  of  the 
health  and  physical  property  of  the 
people."  (Emphasis  added) 
Tnus  when  a  proposed  permit 
.    alteration  will  result  in  an  increase  in 
,  off-property  concentrations  of  air 


contaminants  or  wall  affect  facility  or 
control  equipment  performance,  the 
Executive  Directive  will  have  assurance, 
provided  through  the  technical  review 
of  the  application,  that  the  emissions 
from  a  proposed  permit  alteration  will 
protect  the  health  and  physical  property 
of  the  people  before  approving  a  such 
request  for  an  alteration. 

Comment  9:  On  October  24,  2001, 
Lowerre  cited  a  specific  example  of  a 
concrete  products  plant  which  it 
maintains  is  attempting  to  avoid  Title  V 
permitting  requirements  ^^  by 
submitting  several  permit  modifications 
and  forms,  including  permit  alteration 
applications  that  are  included  in 
Section  116.116.  The  applicant 
submitted  the  applications  in  an  attempt 
to  establish  Federally  enforceable 
emission  limits  below  the  100  tons  per 
year  major  source  threshold  for 
particulate  matter.  Lowerre  disagrees 
with  TCEQ  that  the  submission  of  these 
applications  satisfies  the  requirements 
of  Title  V.  Lowerre  believes  that  unless 
and  until  all  applications  and  other 
forms  have  been  approved,  the  concrete 
products  facifity  continues  to  violate 
Tide  V. 

Lowerre  further  asserts  that  TCEQ  has 
been  reviewing  these  applications  in 
piecemeal  fashion.  While  Title  V  would 
have  allowed  for  public  participation, 
the  TCEQ's  piecemeal  process  for 
requiring  applications  separately, 
especially  for  the  permit  alteration 
applications,  does  not  allow  for  public 
participation. 

Lowerre  also  alleges  that  the  source  is 
attempting  to  circumvent  Title  V  and 
other  rules  that  apply  to  major  sources. 
The  source  is  located  in  an  area  of  Texas 
which  is  nonattainment  for  particulate 
matter.  Lowerre  further  alleges  that  the 
source  is  subject  to  nonattainment 
review  for  particulate  matter.  The 
source  has  invented  a  circular  argument 
in  an  attempt  to  avoid  such 
requirements. 

Response  9:  These  comments  relate  to 
implementation  of  Section  116.116 
rather  than  to  its  approvability.  This 
comment  only  points  to  an  isolated  case 
in  which  a  source  allegedly  failed  to 
apply  appropriate  limits  on  its  potential 
to  emit.  The  appropriate  venue  for 
resolving  such  allegation  is  ♦hrough  the 
administration  and  enforcement  of  the 


'»This  refers  to  the  provisions  of  Title  V  (Pennits) 
of  the  Act  (42  U.S.C.  7661,  766l8-7661f)  and  the 
implementing  regulations  under  40  CFR  part  70 
(State  Operating  Permit  Programs).  Texas'  Title  V 
program  was  approved  in  a  separate  action.  See  66 
FR  63318  (December  6,  2001).  Thus,  approval  of  the 
Texas  Title  V  program  is  not  part  of  this  action,  and 
references  to  it  are  for  explanatory  purposes  only. 
Under  the  circumstances,  the  Texas  Title  V  program 
is  not  sub)ect  to  public  comment  or  judicial  review 
as  part  of  this  action. 


applicable  requirements,  not  through 
the  disapproval  of  the  regulation.  The 
regulations  that  we  are  approving  herein 
are  adequate  to  keep  a  source's  potential 
to  emit  below  defined  and  applicable 
major  source  and  major  modification 
thresholds  whenever  a  source  desires  to 
limit  its  potential  to  emit  below  the 
defined  and  applicable  major  source 
and  major  modification  thresholds. 
Accordingly,  we  are  approving  Section 
116.116  as  proposed. 

Comment  10:  On  October  24.  2001. 
Public  Citizen  commented  that  EPA 
should  include  an  analysis  that  absence 
of  the  provisions  for  which  EPA  is 
taking  no  action  will  not  create  gaps  or 
ambiguities,  or  impediments  to 
implementation  of  the  revised  SIP. 

Response  10:  We  have  identified  no 
gaps  or  ambiguities  in  the  approved  SIP 
based  upon  the  absence  in  the  SIP  of  the 
provisions  for  which  we  are  taking  no 
action.  Furthermore,  other  than  the 
sections  referring  to  Chapter  106.  Public 
Citizen  has  identified  no  gaps  or 
ambiguities  in  the  regulations  that  we 
proposed  to  approve.  Consistent  with 
our  response  to  Comment  4.  we  do  not 
consider  the  references  to  Chapter  106 
as  an  impediment  to  implementation  of 
the  revised  SIP.  Because  we  have  not 
foimd  other  gaps  or  ambiguities,  we  do  ~ 
not  consider  the  approval  of  these 
changes  as  an  impediment  to 
implementation  of  the  revised  SIP. 
Comment  11:  On  April  12.  2002. 
Public  Citizen  commented  on  Sections 
116.41D-116.418.  EPA  should  act  to 
deny  approval  of  Texas'  Emergency 
Orders  provisions  at  Sections  116.410- 
116.418.  The  Act  in  section  llO(i) 
provides  that,  with  certain  limited 
exceptions  which  do  not  apply  here, 
"no  order,  suspension,  plan  revision,  or 
other  action  modifying  any  requirement 
of  an  applicable  implementation  plan 
may  be  taken  with  respect  to  any 
stationary  source  by  the  State  or  by  the 
Administrator."  The  commission  does 
not  appear  to  be  authorized  to  exempt 
sources  from  Federal  SIP  requirements, 
even  during  catastrophic  conditions. 
The  inclusion  of  such  a  provision  in  the 
SIP  creates  the  impression  that  the  • 
commission  does  have  such  authority;  it 
should  be  deleted. 

Response  1 1 :  We  are  neither 
approving  nor  disapproving  (taking  no 
action  on)  the  provisions  of  the  Texas 
SIP  submittals  relating  to  Emergency 
Orders  in  this  action.  We  have 
outstanding  questions  regarding  Texas' 
regulations  concerning  Emergency 
Orders,  and  they  remain  under  review. 
We  believe  it  would  be  premature  to 
propose  action  before  we  resolve  our 
outstanding  questions  with  Texas.  Our 
statements  that  we  are  taking  no  action 


/ 
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on  the  regulations  for  Emergency  Orders 
should  not  be  taken  to  mean  that  we 
never  intend  to  act  on  them.  We  expect 
that  we  will  approve  or  disapprove 
those  provisions  in  future  actions 
(unless  and  to  the  extent  that  they  are 
withdrawn  by  Texas). 

Comment  12:  On  October  24.  2001. 
Public  Citizen  commented  that  EPA 
should  include  an  analysis  that  State 
regulations  that  EPA  is  approving  meet 
the  NSR  requirements  of  the  CAA  and 
40  CFR  part  51.  subpart  I.  §§  51.160. 
51.161.  51.165.  and  51.166.2° 

Response  12:  With  the  exception  of 
the  provisions  in  Section  116.116(c),2i 
the  provisions  that  we  are  approving  are 
recodification  of  previously  SIP- 
approved  provisions  of  Chapter  116. 
The  recodified  SIP  provisions  that  we 
have  previously  approved  already  meet 
the  provisions  in  40  CFR  51.160  and 
51.161.  The  provisions  of  40  CFR  51.160 
and  51.161  have  not  undergone 
substantial  change  since  November  7, 
1986  (51  FR  40669).  Furthermore,  the 
recodified  provisions  of  Chapter  116 
were  not  substantially  changed  in  the 
1993  and  1998  submittals.  Thus  the 
recodified  provisions  continue  to  meet 
the  requirements  of  40  CFR  part  51, 
subpart  I. 

We  approved  these  revisions  to 
Chapter  116  based  upon  our  finding  that 
Chapter  116  meets  the  requirements 
under  40  CFR  part  51.  subpart  I.  The 
existing  regulations  and  the  recodified 
provisions  of  the  1993  and  1998 
submittals  of  Chapter  116  continue  to 
meet  these  provisions  of  the  Act  and 
subpart  I. 

Concerning  our  proposed  approval  of 
Section  116.116(c)  concerning  Permit 
Alterations,  we  addressed  how  these 
provisions  meet  the  requirements  of  40 
CFR  part  51,  subpart  I  in  the  September 
24,  2001,  action.  See  66  FR  48801. 
Additional  discussion  is  also  included 
in  our  response  to  Comments  7  and  8. 
Comment  13:  On  October  24,  2001, 
Public  Citizen  commented  that  EPA 
must  show  to  the  public  in  another 
notice  that  Texas'  implementation  of  the 
revised  SIP  is  consistent  vdth  the 
requirements  of  the  Act.  Otherwise,  EPA 
shoidd  withdraw  its  approvals  of  Texas' 
prevention  of  deterioration  (PSD)  and 


20  We  have  already  approved  the  provisions 
relating  to  40  CFR  51.165  (Permit  requirements)  and 
51.166  (Prevention  of  significant  deterioration  of  air 
quality)  in  separate  Federal  Register  actions.  Thus 
the  provisions  which  implement  the  requirements 
of  40  CFR  51.165  and  51.166  are  not  part  of  this 
action. 

2»  Additional  discussion  of  how  Section 
116.116(c)  meets  the  requirements  of  40  CFR 
subpart  I  is  contained  in  the  direct  final  action  (66 
FR  48801,  September  24.  2001),  in  section  lU.D  of 
this  action,  and  in  our  responses  to  Comments  7 
and  8. 


nonattainment  (NNSR)  programs  and 
impose  Federal  regidations  which 
implement  these  programs. 

Response  13:  This  action  is  a 
recodification  of  existing  provisions  of 
the  SIP  (except  for  our  approval  of 
Section  116.116(c)).  We  approved  the 
existing  provisions  based  upon  our 
determination  that  they  meet  the 
applicable  provisions  of  section 
110(a)(3)(A)  of  the  Act  and  the 
regulations  under  40  CFR  part  51, 
subpart  I — Review  of  New  Sources  and 
Modifications.  The  recodified 
provisions  continue  to  meet  the 
requirements  of  40  CFR  subpart  I  and 
are  discussed  in  response  to  Comment 
12.  Public  Citizen  has  provided  no 
information  which  demonstrates  any 
failure  by  Texas  to  implement  these 
requirements  in  a  manner  consistent 
with  the  Act.  Accordingly,  we  are 
proceeding  with  approval  of  these 
provisions. 

Concerning  the  comment  that  EPA 
should  withdraw  its  approvals  of  Texas' 
PSD  and  NNSR  programs,  the 
commenter  provided  no  information 
under  which  we  could  take  such  action. 
We  approved  these  provisions  in 
separate  actions  as  discussed  in  section 
ni.C  of  this  action.  These  prior  actions 
approving  the  PSD  and  NNSR  programs 
contain  the  dociunentation  which 
demonstrates  that  these  regulations 
meet  the  requirements  of  the  Act. 
Because  the  provisions  relating  to  NNSR 
and  PSD  are  already  approved  as  part  of 
the  SIP,  they  are  not  part  of  this  action, 
and  references  to  them  are  for 
explanatory  purposes  only.  Under  the 
circiunstances,  the  provisions  for  NNSR 
and  PSD  are  not  subject  to  public 
comment  or  judicial  review  as  part  of 
this  action. 

Comment  14:  On  October  24.  2001. 
Public  Citizen  commented  that  it  does 
not  agree  that  the  proposed  changes  are 
"nonsubstantive"  as  indicated  in  the 
proposal;  and  is  concerned  that  certain 
changes  are  substantive.  As  an  example. 
Public  Citizen  argued  that  the 
September  24,  2001,  action  did  not 
mention  that  Texas  repealed  operating 
permit  requirements  formerly  codified 
in  Section  116.3.  These  SIP  approved 
operating  permits  requirements  apply  to 
minor  sources  and  modifications  as  well 
as  to  major  sources,  and  thus  have  not 
been  wholly  replaced  by  the  State's 
Title  V  operating  permits  program. 
Public  Citizen  believes  that  the  removal 
of  the  State  Operating  Permitting 
provisions  is  a  significant  change. 
Further,  Public  Citizen  commented  that 
EPA  failed  to  provide  proper  notice  of 
the  repeal  of  this  permitting  program 
from  the  SIP. 


On  April  12,  2002,  Public  Citizen 
further  commented  that  the  removal  of 
the  operating  permit  provisions  from  the 
SIP  is  a  significant  substantive  change. 
The  operating  permit  provisions 
ensured  that  facilities  actually 
constructed  their  plants  in  accordance 
with  their  permits  and  the 
representations  in  their  applications  and 
that  the  plants,  as  constructed,  could 
meet  emissions  limits  and  rates 
specified  in  permits  and  applications. 
TTie  Chapter  122  Title  V  operating 
permit  program  does  not  cover  all 
sources  covered  by  former  Sections 
116.1  and  116.3  and  does  not  serve  the 
same  purpose  as  the  Chapter  116 
operating  permit  program.  Public 
Citizen  does  not  believe  that  EPA  has 
demonstrated  that  the  removal  of 
operating  permit  requirements  from  the 
SIP  will  not  interfere  with  attainment. 
Response  14:  Our  proposal  includes 
the  repeal  of  the  former  provisions  for 
Texas'  state  operating  permits  under 
Section  116.3(b).  Section  116.3(b) 
provided  that  the  TCEQ  would  grant  an 
operating  permit  when  specific 
demonstrations  are  made.  In  the  1993 
submittal,  Texas  repealed  Section 
116.3(b)  and  replaced  it  with  Section 
116.110(b) — Operations  Certification. 
The  TCEQ  later  repealed  Section 
116.110(b)  in  the  1998  submittal.  Thus, 
we  did  not  approve  Section  116.110(b) 
as  submitted  in  1993.  Because  the  1993 
and  1998  submittals  together  repealed 
Texas'  former  regulations  for  State 
Operating  Permits  and  for  Operations 
Certification,  these  provisions  are  no 
longer  part  of  Texas'  permitting 
program.  Because  the  repeal  of  these 
provisions  were  submitted  as  SIP 
revisions,  we  must  act  on  them. 

Texas'  repeal  of  its  state  operating 
permits  provisions  is  not  a  significant 
change  in  the  SIP.  The  provisions  of 
Chapter  116  that  we  proposed  to 
approve  continue  to  require  sources  to 
meet  the  conditions  that  were  formerly 
required  xmder  Section  116.3(b).  This  is 
shown  by  comparing  the  former 
requirements  of  Section  116.3(b)  to 
provisions  of  Chapter  116  that  we 
proposed  to  approve.  Our  evaluation 
follows. 

Section  116.3(b)(1)  required  the 
facility  to  comply  with  the  Rules  and 
Regulations  of  the  TCEQ  and  the  intent 
of  the  Texas  Clean  Air  Act.  This  is  now 
required  under  Section  116.111(2)(A) 
which  provides  that  each 
preconstruction  permit  must  ensure  that 
the  emissions  "comply  with  all  rules 
and  regulations  of  the  commission  and 
with  the  intent  of  the  TCAA,  including 
protection  of  the  health  and  physical 
property  of  the  people." 
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Section  116.3(b)(2)  required  the 
fecility  to  be  constructed  and  operated 
in  accordance  with  the  requirements 
and  conditions  contained  in  the  permit 
to  construct.  This  is  now  required  imder 
Section  116.115(c)  which  requires 
sources  to  comply  with  the  special    - 
conditions  contained  in  the  permit 
.document. 

Section  116.3(b)(2)  required  the 
facility  to  be  constructed  and  operated 
in  accordance  with  the  requirements 
and  conditions  contained  in  the  permit 
to  construct.  This  is  now  required  under 
Section  116.115(c)  which  requires 
sources  to  comply  with  the  special 
conditions  contained  in  the  permit 
document.  Section  116.116(a)  provides 
that  permits  are  issued  under  the 
condition  that  the  source  meet 
representations  with  regard  to 
construction  plans  and  operation 
procedures  in  the  permit  application; 
and  meet  any  general  and  special 
conditions  attached  to  the  permit. 
Section  116.116(b)  further  provides  that 
a  permit  holder  shall  not  vary  from  any 
representation  or  permit  condition 
without  obtaining  a  permit  amendment, 
if  the  change  would  cause:  a  change  in 
the  method  of  control,  a  change  in  the 
character  of  the  emissions,  or  an 
increase  in  emissions  rate  of  any  air 
contaminant. 

Section  116.3(b)(3)  required  the 
facility  to  comply  with  applicable  new 
source  performance  standards 
promulgated  by  EPA  imder  section  111 
of  the  Act,  as  amended.  This  is  now 
required  under  Section  116.111(2)(D) 
which  provides  that  the  preconstruction 
permit  must  require  compliance  with 
applicable  new  source  performance 
standard  promulgated  under  40  CFR 
part  60. 

Section  116.3(b)(4)  required  the 
facility  to  comply  with  applicable 
emission  standard  for  hazardous  air 
pollutants  promulgated  by  EPA  under 
section  112  of  the  Act,  as  amended.  This 
is  now  required  under  Section 
116.111(2)(E),  which  provides  that  the 
preconstruction  permit  must  require 
compliance  with  applicable  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  promulgated  under  40  CFR 
part  61;  and  Sectioi^ll6.111(2)(F), 
which  provides  that  the  preconstruction 
permit  must  require  compliance  with 
applicable  requirements  of  any  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  for  Source  Categories  imder 
40  CFR  part  63. 

Accordingly,  permitted  sources  must 
continue  to  meet  die  requirements 
which  formerly  existed  in  Section 
116.3(b).  The  repeal  of  Section  116.3(b) 
from  the  SIP  is  not  a  relaxation,  as  its 
requirements  now  exist  in  other 


provisions  of  Chapter  116.  Therefore, 
our  approval  of  Texas'  repeal  of  Section 
116.3(b)  from  the  SIP  is  not  a 
substantive  change  to  the  SIP. 

We  also  do  not  agree  that  we  failed  to 
provide  proper  notice  of  the  repeal  of 
the  State  Operating  Permit  program 
from  the  SIP.  This  was  clearly  provided 
for  in  the  September  24,  2001,  action. 
We  clearly  stated  that  the  proposed 
action  was  to  replace  the  existing-SIP 
with  the  recodified  regulations  that 
Texas  submitted  in  1993  and  1998. 
Specifically,  we  proposed  to  delete  the 
existing  Section  116.3,  which  includes 
Section  116.3(b).  See  66  FR  48804.  The 
repeal  of  Section  116.3(b)  was  submitted 
as  part  of  the  1993  submittal  which 
included  the  basis  for  its  repeal. 
Consequently,  the  record  of  the  repeal  of 
Section  116.3(b)  was  part  of  the  1993 
submittal. 

Public  Citizen  provided  no 
information  to  support  its  claim  that 
other  changes  to  the  recodified 
provisions  are  substantive.  Accordingly, 
we  find  that  the  recodified  provisions  of 
Chapter  116  are  nonsubstantive  as 
documented  in  the  TSD  for  the 
proposed  action. 

Comment  25:  On  April  12,  2002, 
Public  Citizen  commented  on  Section 
116.10(5),  which  is  the  definition  of 
"federally  enforceable."  The  list  of 
Federally  enforceable  limitations  and 
conditions  should  include  all 
conditions  of  Texas'  Title  V  operating 
permits  issued  piusuant  to  Chapter  122. 

Response  15:  Texas'  definition  of 
"federally  enforceable"  in  Section 
116.10(5)  includes  each  of  the  items 
specified  in  the  Federal  definitions  of 
that  term  in  40  CFR  51.165(a)(l)(xiv) 
and  51.166(b)(17).22  The  Federal 
definitions  do  not  require  a  State  to 
include  conditions  of  permits  issued 
imder  Tide  V  of  the  Act  as  Federally 
enforceable  requirements.  Because 
Texas'  definition  of  "federally 
enforceable"  meets  requirements  of  the 
Federal  definitions,  it  satisfies  the 
requirements  of  40  CFR  part  51,  subpart 
I.  Accordingly,  Texas'  definition  of 
"federally  enforceable"  is  approvable. 


"  "Federally  enforceable"  is  defined  in  both  40 
CFR  S1.165(a)(l)(xiv)  and  51.166(b)(17)  to  mean: 

*  *   *  all  limitations  and  conditions  which  are 
enforceable  by  the  Administrator,  including  those 
requirements  developed  pursuant  to  40  CFR  parts 
60  and  61,  requirements  within  any  applicable  State 
implementation  plan,  any  permit  requirements 
established  pursuant  to  40  CFR  52.21  or  under 
regulations  approved  pursuant  to  40  CFR  part  51, 
subpart  i,  including  operating  permits  issued  under 
an  EPA-approved  program  that  is  incorporated  into 
the  State  implementation  plan  and  expressly 
requires  adherence  to  any  permit  issued  under  such 
program. 


V.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.].  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various  . 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
'relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  bom 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23, 1997), 
because  it  is  not  economically 
significant 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
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to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 


the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  November  18, 
2002.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  [See  section 
307(b)(2).) 

List  of  Subiects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 


Intergovernmental  relations,  Lead, 
Nitrogen  dioxide.  Ozone,  Particulate 
matter.  Reporting  and  recordkeeping 
requirements.  Sulfur  oxides.  Volatile 
organic  compounds. 

Dated:  September  10.  2002. 
Gregg  A.  Cooke, 
Regional  Administrator,  Region  6. 

Part  52,  chapter  I,  Title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART52-4AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  SS— Texas 

2.  In  §  52.2270  the  table  in  paragraph 
(c)  is  amended  by  deleting  all  existing 
entries  under  Chapter  116  and  replacing 
them  with  new  entries  as  shown  below: 

152.2270    Mantmcation  of  ptan. 


(0* 


EPA  Approved  Reguutions  in  the  Texas  SIP 


state  citation 


Titte/subject 


State  ap- 
proval/sut}- 
mittal  date 


EPA  approval  date 


Explanation 


Chapter  116  (Rag  6>— Control  of  Air  Pollution  by  Parmlts  for  Naw  Construction  or  ModWcatkin 


Section  116.6 Exemptions 


03/27/75    08/13/82,  47  FR  35194. 


Subchapter  A— OaflnWons 


Section  116.10 General  Definitions 


Section  116.11  Compliance  History  Defini- 
tions. 

Section  116.12 Nonattainment  Review  Defini- 
tions. 


06/17/98    09/18/02  and  FR  cite The  SIP  does  not  include 

Sections  116.10(1).  (2),  (3), 
(4).  (6).  (8),  (9).  (10),  and 
(14). 

06/17/98    09/18/02  and  FR  dte. 

02/24/99    07/17/00,  65  FR  43994. 


Subchapter  B— Naw  Source  Review  Parmlts 
Division  1— Permit  Application 


Section  116.110 Applicability 

Section  116.111  General  Application 


06/17/98    09/18/02  and  FR  cite The  SIP  does  not  include 

Sections  116.110(a)(2), 
(a)(3).  and  (c). 

06/17/98    09/18/02  and  FR  cite The  SIP  does  not  indude 

Section  1 16.1 11(2)(K). 

Section  116.112 Distance  Limitations 06/17/98    09/18/02  and  FR  cite. 

Section  116.114 Application  Review  Schedule  06/17/98    09/1 8A)2  and  FR  cite. 

Section  116.115 Special  Provisions  06/17/98  and    09/18«)2 The  SIP  does  not  irvdude 

FRcite  i  Sections  116.115(b), 

(c)(2)(A)(i),  and 
(c)(2)(B)(ii)(l). 

Section  116.116 Amendments  and  Alterations  06/17/98    09/1 8A)2  and  FR  cite ^^fJl^  ^^e^TlSbUs?  (e) 

and  (f). 
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mittal  date 
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'Section  116.120 
Section  116.121 
Section  116.122 

Section  116.123 
Section  116.124 

Section  116.125 

Section  116.126 


Section  116.140 
Section  116.141 
Section  116.143 


Section  116.160 

Section  116.161 

Section  116.162 
Section  116.163 


Section  116.170 


Applicability 06/17/98    09/18/02  and  FR  cite. 

Exemptions  06/17/98    09/18/02  and  FR  cite. 

Contents  of  Compliance  His-  06/17/98    09/18/02  and  FR  cite. 

tory. 

Effective  Dates 06/17/98    09/18/02  and  FR  cite. 

Public  Notice  of  Compliance  06/17/98    09/18/02  and  FRccite. 

History. 
Preservation  of  Existing  ,       06/17/98    09/18/02  and  FR  cite. 

Rights  and  Procedures. 
Voidance  of  Permit  Applica-  06/17/98    09/18/02  and  FR  cite. 

tions. 


Division  3-Public  Notice 


Section  116.130 

Applicability 

06/17/98 
06/17/98 
06/17/98 

06/17/98 

06/17/98 

08/16/93 
06/17/98 

09/18/02  and  FR  cite  

The  SIP  does  not  include 

Section  116.131  

Public  Notification  Require- 

09/18/02 and  FR  cite. 
09/18/02  and  FR  cite 

Section  116.130(c). 

Section  116.132 

ments. 
Public  Notice  Format  

The  SIP  does  not  include 

Section  116.133 

...., Sign  Posting  Requirements  ... 

Notification  of  Affected  Agen- 

09/18/02 and  FR  cite 

Sections  116.132(c)  and 
(d). 
The  SIP  does  not  include 

Section  116.134 

09/18/02  and  FR  cite. 

09/18/02  and  FR  cite. 
09/18/02  and  FR  cite. 

Sections  116.133(f)  and 

(g). 

Section  116.136 

cies. 
Public  Comment  Procedures 

,- 

Section  116.137 

Notification  of  Final  Action  by 

the  Commission. 

Division  4 — Peimit  Fees 


Applicability 06/17/98    09/18/02  and  FR  cite. 

Determination  of  Fees  06/17/98    09/18/02  and  FR  cite. 

Payment  of  Fees  06/17/98    09/18/02  and  FR  cite. 

Division  5 — Nonattainment  Review 

New  Major  Source  or  Major  02/24/99    07/17/00,  65  FR  43986. 

Modification  in  Ozone  Non- 
attainment  Area. 

New  Major  Source  or  Major  03/18/98    07/17/00,  65  FR  43986. 

Modification  in  Nonattain- 
ment Area  Other  than 
Ozone. 

Division  6 — Prevention  of  Significant  Deterioration  (teview 

Prevention  of  Significant  De-  06/17/98    09/18/02  and  FR  cite, 

terioration  Review  Require- 
ments. 

Source  Located  in  an  Attain-  06/17/98    09/18/02  and  FR  cite, 

ment  Area  with  Greater 
than  De  Minimis  Impact. 

Evaluation  of  Air  Quality  Im-  08/16/93    08/19/97,  62  FR  44083. 

pacts. 

Prevention  of  Significant  De-  08/16/93    08/19/97,  62  FR  44083. 

terioration  Permits  Fees. 


Division  7 — Emission  Reductions:  Offsets 


Applicability  of  Reduction 
CredKs. 


06/17/98    09/18/02  and  FR  dte 


The  SIP  does  not  include 
Section  116.170(2). 


(FR  Doc.  02-23584  Filed  9-17-02;  8:45  am) 
BILLING  COOE  6860-5»-» 


ENVIROMMENTAL  PROTECTION 
AGENCY 

40CFRPart52 
[AK-O2-001;  FRL-7253-4] 

Approval  and  Promulgation  of  Carlxm 
Monoxide  Imptementation  Plan;  State 
of  Alaska;  Anchoraga 

AGENCY:  Environmental  Protection 

Agency. 

action;  Final  rule. 

summary:  The  Environmental  Protection 
Agency  (EPA)  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  State  of  Alaska  that 
concerns  attaiimient  of  the  carbon 
monoxide  (CO)  national  ambient  air 
quality  standards  (NAAQS)  in  the 
Anchorage  CO  Nonattainment  Area. 
EFFECTIVE  DATE:  This  final  rule  will 
become  effective  on  October  18,  2002. 
addresses:  Copies  of  the  docimients 
relevant  to  this  action  are  available  for 
inspection  during  normal  business 
hours  at  the  following  locations:  EPA, 
Region  10,  Office  of  Air  Quality  (OAQ- 
107),  1200  Sixth  Avenue,  Seattle, 
Washington  98101,  and  the  Alaska 
Department  of  Environmental 
Conservation,  410  Willoughby  Avenue, 
Suite  303,  Juneau,  Alaska  99801-1795. 
FOR  FURTHER  INFORMATION  CONTACT: 
Connie  Robinson,  Office  of  Air  Quality 
(OAQ-107),  EPA,  Region  10, 1200  Sixth 
Avenue,  Seattle,  Washington  98101, 
(206) 553-1086. 
SUPPI.EMENTARY  INFORMATION: 
Throiighout  this  doc\iment,  wherever 
"we,"  "us,"  or  "our"  is  used,  we  mean 
EPA.  Information  on  the  revisions  to  the 
carbon  monoxide  attainment  plan  for 
Anchorage,  Alaska  is  organized  as 
follows: 

I.  Background  Information 

n.  Final  Action 

in.  Administrative  Requirements 

I.  Background  Information 

This  action  finalizes  EPA's  approval 
of  the  Anchorage  CO  attainment  plan 
submitted  by  the  Alaska  Department  of 
Environmental  Conservation  as  a 
revision  to  the  Alaska  State 
Implementation  Plan  on  January  4, 
2002.  A  detailed  description  of  the 
Anchorage  CO  attainment  plan  and 
EPA's  review  was  published  in  a 
proposed  rulemaking  in  the  Federal 
Register  on  June  3,  2002  (67  FR  38218). 
EPA  received  no  comments  on  the 
proposed  approval. 


n.  Final  Action 

EPA  is  approving  the  following 
elements  of  the  Anchorage  CO 
Attaiiunent  plan  submitted  on  January 
4,  2002: 

A.  Procediual  requirements,  under 
section  110(a)(1)  of  the  Act; 

B.  Base  year  emission  inventory, 
periodic  emission  inventory  and 
commitments  under  sections  187(a)(1) 
and  187(a)(5)  of  the  Act; 

C.  Attainment  demonstration,  under 
section  187(a)(7)  of  the  Act; 

D.  The  TCM  programs  under  182(d)(1) 
and  108(f)(1)(A)  of  the  Act; 

E.  Contingency  measures  under 
section  187(a)(3)  of  the  Act; 

F.  RFP  demonstration,  imder  sections 
171(1)  and  172(c)(2)  of  the  Act;  and 

G.  The  conformity  budget  under 
section  176(c)(2)(A)  of  the  Act  and 
section  93.118  of  the  transportation 
conformity  rule  (40  CFR  Part  93, 
Subpart  A). 

m.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Effect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 


on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  povrer  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power  - 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  fix)m 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23, 1997). 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS).  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  woidd  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SW  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.]. 

The  Congressional  Review  Act,  5 
U.S.C.  section  801  et  seq.,  as  added  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996, 
generally  provides  that  before  a  rule 
may  take  efiiect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  section  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  November  18, 
2002.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
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of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Carbon  monoxide. 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements. 

Dated:  July  23,  2002. 
L.  John  lani. 
Regional  Administrator,  Region  JO. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  C— Alaska 

2.  Subpart  C  is  amended  by  adding 
§  52.73  to  read  as  follows: 

§  52.73    Approval  of  plans. 

(a)  Carbon  monoxide. 

(1)  Anchorage. 

(i)  EPA  approves  as  a  revision  to  the 
Alaska  State  Implementation  Plan,  the 
Anchorage  Carbon  Monoxide 
Attainment  Plan  (Volume  II,  Section 
ni.B  of  the  State  Air  Quality  Control 
Plan  adopted  December  20,  2001, 
effective  January  27,  2002  and  Volume 
in.B.3.  Ill  B.IO  and  III.Bll,  ID  B.12  of 
the  Appendices  adopted  December  20, 
2001,  effective  January  27,  2002) 
submitted  by  the  Alaska  Department  of 
Environmental  Conservation  on  January 
4.  2002. 

(ii)  (Reserved) 

(2)  Fairbanks.  [Reserved] 

(b)  Lead.  (Reserved] 

(c)  Nitrogen  dioxide.  [Reserved] 

(d)  Ozone.  [Reserved] 

(e)  Particulate  matter.  [Reserved] 

(f)  Sulfur  dioxide.  [Reserved] 

(FR  Doc.  02-23083  Filed  9-17-02;  8:45  am] 
BILLING  COO&6S60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY  I 

40  CFR  Part  180 
[OPP-2002-0190;  FRL-7196-7] 

Triclopyr;  Pesticide  Tolerance 

agency:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Final  rule. 


SUMMARY:  This  regulation  establishes  a 
tolerance  for  combined  residues  of 
triclopyr  and  its  metabolites,  3,5,6- 
trichloro-2-pyridinol  (TCP)  and  2- 
methoxy-3,5,6-irichloropyridine  (TMP) 
in  or  on  fish  and  shellfish.  Dow 
Agrosciences  LLC  requested  this 
tolerance  under  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (FFDCA),  as  amended 
by  the  Food  Quality  Protection  Act  of 
1996  (FQPA). 

DATES:  This  regulation  is  effective 
September  18,  2002.  Objections  and 
requests  for  hearings,  identified  by 
docket  ID  number  OPP-2002-0190, 
must  be  received  on  or  before  November 
18,  2002. 

ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  in  person,  or  by  coiuier.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  VI.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  your  objections 
and  hearing  requests  must  identify 
docket  identification  (ID)  number  OPP- 
2002-0190  in  the  subject  line  on  the 
first  page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Jim  Tompkins,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington.  DC  20460-0001;  telephone 
number:  (703)  305-5697;  e-mail  address: 
tompkins.jim@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Categories 

NAICS 
Codes 

Examples  of  Po- 
tentially Affected 
Entities 

Industry 

111 
112 
311 

32532 

Crop  production 
Animal  production 
Food  manufac- 
turing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 


whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  fi-om 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules."  and  then  look  up 
the  entry  for  this  document  under  the 
"Feder^  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  A  frequently 
updated  electronic  version  of  40  CFR 
part  180  is  available  at  http^// 
www.access.gpo.gov/nara/cfr/ 
cfrhtml_00/Title_40/40cfrl  80_00.html,  a 
beta  site  currently  under  development. 
To  access  the  OPPTS  Harmonized 
Guidelines  referenced  in  this  document, 
go  directly  to  the  guidelines  at  http:// 
www.epa.gov/opptsfrs/home/ 
guidelin.htm. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  ID  number  OPP- 
2002-0190.  The  official  record  consists 
of  the  dociunents  specifically  referenced 
in  this  action,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  Confidential 
Business  Information  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  dociunents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703)  305-5805. 

n.  Background  and  Statutory  Findings 

In  the  Federal  Register  of  February 
25. 1998  (63  FR  9519)  (FRL-5768-4), 
EPA  issued  a  notice  piu-suant  to  section 
408  of  FFDCA,  21  U.S.C.  346a,  as 
amended  by  FQPA  (Public  Law  104- 
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170),  announcing  the  filing  of  a 
pesticide  petition  (PP  1F3935)  by  Dow 
Agrosciences  LLC,  9330  Zionville  Rd, 
Indianapolis,  IN  46268-1054.  This 
notice  included  a  summary  of  the 
petition  prepared  by  Dow  Agrosciences 
LLC,  the  registrant.  There  were  no 
comments  received  in  response  to  the 
notice  of  filing. 

The  petition  requested  that  40  CFR 
180.417  be  amended  by  establishing  a 
■  tolerance  for  combined  residues  of  the 
herbicide  triclopyr  and  its  metabolites, 
3,5,6-trichloro-2-pyridinol  (TCP)  and  2- 
methoxy-3,5,6-trichloropyTidine  (TMP), 
in  or  on  fish  at  3.0  parts  per  million 
(ppm)  and  shellfish  at  3.5  ppm. 

Section  408(b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  defines  "safe"  to 
mean  that"  there  is  a  reasonable 
certainty  that  no  harm  will  result  firom 
aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposvues  for  which  there  is 
reliable  information."  This  includes 


exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensiue  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
in^ts  and  children  &t>m  aggregate 
exposure  to  the  pesticide  chemical 
residue...." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  and  a 
complete  description  of  the  risk 
assessment  process,  see  the  final  rule  on 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26, 1997)  (FRI^5754- 
7). 

m.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  vdth  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EPA  has  sufficient  data  to  assess  the 


hazards  of  and  to  make  a  determination 
on  aggregate  exposiu«,  consistent  with 
section  408(b)(2).  for  a  tolerance  ba 
combined  residues  of  triclopyr  and  its 
metabolites.  3.5,6-trichloro-2-pyridinol 
(TCP)  and  2-methoxy-3,5,6- 
trichloropyridine  (TMP)  on  fish  at  3.0 
ppm  and  shellfish  at  3.5  ppm.  EPA's 
assessment  of  exposures  and  risks 
associated  with  establishing  the 
tolerance  follows. 

A.  Tnxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  native  of  the 
toxic  effects  caused  by  triclopyr  are 
discussed  in  the  following  Table  1  as 
well  as  the  no  observed  adverse  effect 
level  (NOAEL)  and  the  lowest  observed 
adverse  effect  level  (LOAEL)  from  the 
toxicity  studies  reviewed. 


Table  1.— Acute  Toxicity  of  Various  Forms  of  Triclopyr 


Guideline  No. 

Study  Type 

Results 

Acute  ToxicHy  c*  trWopyr  add,  technical  grade 

870.1100 

Acute  oral 

Lethal  dose  (LD)5o  =  729  milligram/kilogram  (mg/kg)  Male  (M); 

(F) 
Category  III 

630  mg/kg  Female 

870.1200 

Acute  denmal 

LDso  >  2,000  mg/kg 
Category  III 

870.1300 

Acute  inhalation 

tM  available 

870.2400 

Primary  eye  irritation 

Not  available 

870.2500 

Primary  skin  irritation 

Not  available 

870;2600 

Dermal  sensitization 

Not  available 

870.6200 

Acute  neurotoxictty 

Not  available 

Acute  toxicity  of  triclopyr  triethylamine  salt 

« 

■ — — 1 

870.1100 

Acute  oral 

LDso  =1.847  mg/kg 
(M  &  F)  Category  III 

870.1200 

Acute  dermal 

LDso  >  2,000  mg/kg 
Category  III 

870.1300 

Acute  inhalation 

LCso  >  2.6  mg/liter  (L) 
Category  III 

870.2400 

Primary  eye  inritation 

Corrosive 
Category  1 

> 

870.2500 

Primary  skin  irritation 

Not  irritating 
Category  IV 

"'■ 

870.2600 

Dermal  sensitization 

sensitizer 
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Table  1  .—Acute  Toxicity  of  Various  Forms  of  Triclopyr— Continued 


Guideline  No. 

Study  Type 

Results 

870.6200 

Acute  neurotoxicity 

Not  available 

Acute  toxicity  of  triclopyr  butoxyettiyl  ester 

870.1100 

Acute  oral 

LDso  =  803  mg/kg  (M  &  F)    - 
Category  III 

870.1200 

Acute  demial 

LDv)  >  2,000  mg/kg 
Category  III 

870.1300 

Acute  inhalation 

LCso  >  4.8  mg/L                                                   - 
Category  III 

870.2400 

Primary  eye  irritation 

Minimally  irritating 
Category  III 

870.2500 

Primary  skin  irritation 

Not  irritating 

Category  IV                                                                                     - 

870.2600 

Dermal  sensitization 

sensitizer                       ' 

870.6200 

Acute  neurotoxicity 

Not  available 

Table  2.— Toxicity  Profile  of  Triclopyr 


Guideline  No. 

Study  Type 

Results 

870.3100 

90-Day  oral  toxicity  ro- 
dents with  acid  -  rat 

NOAEL  =  5  mg/kg/day  in  males  and  females 

LOAEL  =  20  mg/kg/day  in  males  and  females  based  on  degeneration  of  the  proxi- 
mal tubules  of  the  kidneys 

870.3100 

90-Day  oral  toxicity  ro- 
dents with  ester  -  rat 

NOAEL  =  7  mg/kg/day  in  males  and  <  7  mg/kg/day  in  females 

LOAEL  =  28  mg/kg/day  in  males,  7  mg/kg/day  based  on  increased  relative  kidney 
weight  (M)  and  decreased  red  blood  cell  content,  hemoglobin  content,  and  packed 
cell  volume  (F).  Degeneration  of  the  proximal  tubules  of  the  kidneys  was  seen  in 
males  at  70  and  350  mg/kg/day  and  females  at  350  mg/kg/day  highest  dose  test- 
ed (HDT). 

870.3150 

183-Day  oral  toxicity  non- 
rodents  -  dog 

NOAEL  <  2.5  mg/kg/day  (HDT)  in  males  and  females 

LOAEL  >  2.5  mg/kg/day  in  males  and  females  based  on  toxicologically  non-signifi- 
cant decreased  rate  of  phenolsulfothalein  (PSP)  due  to  competition  between 
triclopyr  and  PSP  for  renal  excretion. 

870.3200 

21 -Day  dermal  toxicity  - 
rabbit 

NOAEL  =  1 ,000  mg/kg/day  (males  and  females) 

LOA^L  >  1 ,000  mg/kg/day.  Decreased  alkaline  phosphatase  in  t>oth  sexes  of  rabbits 
at  1 .000  mg/kg/day  and  increased  absolute  and  relative  liver  weight  in  males  at 
1 ,000  mg/kg/day  were  considered  marginal  and  not  of  toxicological  significance. 

870.3700 

1 

Prenatal  developmental 
with  ester  -  rats 

Maternal  NOAEL  =  100  mg/kg/day 

Maternal  LOAEL  =  300  mg/kg/day  based  on  mortality,  clinical  signs,  necropsy  find- 
ings, decreased  body  weight  gains,  decreased  food  consumption,  increased  water 
consumption,  and  increased  relative  kidney  and  liver  weight. 

Developmental  NOAEL  =  100  mg/kg/day 

Developmental  LOAEL  =  300  mg/kg/day  based  on  increased  incidence  of  hydro- 
cephalus, cleft  palate,  microphthalmia/anophthalmia,  retinal  folds,  thin  diaphragm/ 
protrusion  of  the  liver,  decreased  ietai  weight  and  visceral  and  skeletal  anomalies 
and  variants. 

870.3700 

Prenatal  developmental 
with  ester  -  rabbits 

Maternal  NOAEL  =  30  mg/kg/day 

Maternal  LOAEL  =  100  mg/kg/day  based  on  mortality 

Developmental  NOAEL  =  30  mg/kg/day 

Developmental  LOAEL  =  100  mg/kg/day  based  on  decreased  total  live  fetuses  and 

increased  total  fetal  deaths,  as  well  as  increased  fetal  and/or  litter  incidence  of 

skeletal  anomalies  and  variants. 

Federal  Register /Vol.  67.  No.  181 /Wednesday,  September  18.  2002 /Rules  and  Regulations     58715 


Table  2.— Toxicity  Profile  of  Triclopyr— Continued 


Guideline  No. 


870.3700 


870.3700 


Study  Type 


Prenatal  developmental 
with  salt  -  rabbit 


Prenatal  developmental 
with  salt-  rat 


870.3700 


870.3800 


870.4100a 


Prenatal  developmental 
with  ackj  -  rat 


Results 


Ixatemal  NOAEL  =  30  mg/kg^day 

Maternal  LOAEL  =  100  m^g/day  based  on  mortality,  abortions,  decreased  body 
weight  gain,  decreased  food  efffciency,  increased  liver  and  kklney  weight 

Devetopmental  NOAEL  =  30  mg/kg/day 

Devetopmental  LOAEL  =  100  mg/kg/day  based  on  decreased  Hve  fetuses  and  in- 
creased embryonk:  deaths  due  to  abortions. 


Maternal  NOAEL  =  100  mg/kg/day 

Maternal  LOAEL  =  300  mglcg/day  based  on  mortality 

Devek>pmental  NOAEL  =  100  mg/kg/day 

Devekjpmental  LOAEL  =  300  mg/kg/day  based  on  decreased  fetal  weight,  increased 

fetal  and  litter  incklence  of  skeletal  anomalies,  increased  fetal  tncklence  of 

unossified  stemebrae. 


Reproductton  and  fertility 
effects  with  ackj  -  rat 


870.4100b 


870.4300 


870.4300 


870.5265 


870.5265 


228-Day  toxk%  study 
acid-dogs 


Maternal  NOAEL  =  <  50  mg/kg/day 

Maternal  LOAEL  =  50  mg/kg/day  based  on  increased  clink»l  signs 

Devek>pniental  NOAEL  =  100  mg/kg/day 

Devetopmental  LOAEL  =  200  mg/kg/day  based  on  increase  incidence  of  fetuses  and 

litters  with  retarded  ossifwation  of  skull  bones,  and  two  litters  (one  fetus  per  litter) 

with  cleft  palate  and  brachycephaJy. 


Parental/Systemk;  NOAEL  =  5  mg/kg/day  in  males  and  in  females 
Parental/Systemk:  LOAEL  =  25  mg/kg/day  in  males  and  females  based  on  increased 

incidence  of  proximal  tubular  degeneratton  in  male  and  female  PI  and  P2  rats 
Reproductive/Offspring  NOAEL  =  5  mg/kg/day  in  males  and  females 
Reproductive/Offspring  LOAEL  =  25  based  on  increased  incklence  of  F2  pups  with 

exencephaly  and  ablepfuiria. 


NOAEL  =  10  mg/kg/day  in  males  and  females 

LOAEL  =  20  m^^day  in  males  and  females  based  on  decreased  body  weight  gain 
(M),  decreased  hematotogteal  paranroters  (M),  changes  in  clink^l  chemistry  (both 
sexes),  and  liver  histopathoiogy  (both  sexes).  


Chronk:  toxtoity  (1  year) 
ackJ  -dogs 


Chronk:/carcinogenk»ty 
ackJ  -  rats 


Carcinogenk%  -  acid ' 
mk» 


Gene  mutation 


Gene  mutation 


870.5300 


870.5300 


870.5395 


870.5395 


Gene  mutation 


Gene  mutation 


NOAEL  <  5  mg/kg/day  in  males  and  females 

LOAEL  >  5  mg/kg/day  in  males  and  females  based  on  changes  in  clink»l  chemistry 
whteh  are  due  not  to  toxfcity.  but  a  phystotogk:  response  of  the  dog  based  on  lim- 
ited ability  of  the  dog  to  excrete  organk:  acxte  at  higher  plasma  conoentratkxw. 


NOAEL  =  12  nr»g/kg/day  in  males,  s  36  mg/kg/day  in  females 

LOAEL  =  36  in  males,  >  36  mg/kg/day  in  females  based  on  marginal  increases  in 

proximal  tubular  degeneratton  at  6  months. 
Increase  in  adrenal  gland  pheochromocytoma  in  males  and  signiftoant  trer>d  (<  0.05) 

for  mammary  gland  adenocarcinomas  in  females.  


NOAEL  =  84  mg/kg/day  in  males,  109.5  mg/kg/day  in  females 

LOAEL  =  143  mg/kg/day  in  males,  135  nig/kg/day  in  females  based  on  decreased 

weight  gain 
No  evklence  of  carcinogenteity  in  males,  but  females  had  a  signiffcant  trend  (<  0.05) 

for  mammary  gland  adenocarcinomas 


Trkdopyr  BEE  was  non-mutagente  when  tested  up  to  5.000  ng/plate  or  cytotoxic  lev- 
els, in  presence  and  absence  of  activatton,  in  S.  typNmurium  strains  TA98, 
TA100,  TA1535  and  TA1537. 


Triclopyr  acid  was  non-mutagente  when  tested  up  to  10,000  ng/plate  or  cytotoxte 
levels,  in  presence  and  absence  of  activatton,  in  S.  typhimurium  strains  TA98, 
TA100,  TA1535,  TA1537,  and  TA1538. 


In  tt>e  rec  -  assay,  trictopyr  acid  produced  no  evkJence  of  growth  inhibitkxi  for  the  re- 
pair competent  (Hi 7)  or  repair  defteient  (M45)  B.  suMlis  bacterial  strains  when 
tested  up  to  2,000  ng/disk.  


In  the  host-mediated  assay,  trictopyr  add  was  negative  for  mutagenteity  at  doses  up 
to  70  mg/kg  in  ICR  random  bred  mtoe  when  tested  against  indteator  organisms 


In  Vivo  Cytogenetic  assay 
-  rats 


In  vivo  Mouse  mtoro- 
nucleus 


Trictopyr  ack)  was  negative  for  chromosomal  aberrations  in  the  cytogenette  assay 
when  administered  singly  or  for  5  days  to  Sprague-Dawley  rats  up  to  70  mg/kg/ 
day  


Trictopyr  BEE  was  not  clastogenta  in  the  nfKHJse  mfcronudeus  test  up  to  600  mg/kg 
(HDT)  
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Table  2.— Toxicity  Profile  of  Triclopyr— Continued 


Guideline  No. 

Study  Type 

Results 

870.5550 

i 

Unscheduled  DNA  syn- 
thesis 

Triclopyr  BEE  did  not  cause  DNA  damage  or  inducible  repair  in  the  rat  hepatocyte 
unscheduled  DNA  synttiesis 

870.5550 

Unscheduled  DNA  syn- 
thesis 

Triclopyr  acid  did  not  produce  any  evidence  of  unscheduled  DNA  synthesis,  as  de- 
termined by  radioactive  tracer  procedures  (nuclear  silver  grain  counts),  in  rat  pri- 
mary hepatocyte  cultures  exposed  up  to  cytotoxic  levels. 

870.5450 

Dominant  lethal  assay  - 
mice 

Triclopyr  acid  was  negative  for  the  dominant  lethal  mutagenic  effect  in  treated  male 
rats  which  were  fed  for  9  consecutive  weeks  at  doses  up  to  70  mg/kg/day  and 
mated  to^nrgin  females. 

870.5450 

Dominant  lethal  assay  - 
rats 

Triclopyr  acid  was  negative  for  the  dominant  lethal  mutagenic  effect  in  treated  male 
rats  at  doses  up  to  70  mg/kg/day  given  by  oral  intubation  followed  by  mating  to  2 
untreated  females  per  week  for  7  weeks 

870.7485 

Metabolism  and  phar- 
macokinetics -  rat 

In  a  rat  metabolism  with  Cl4-triclopyr  acid  at  doses  of  3  mg/kg  (single,  low  dose),  3 
mg/kg  x  14  days  (repeated  low  dose)  and  60  mg/kg  (high  dose),  triclopyr  was  well 
absorbed  and  rapidly  excreted  at  the  low  dose  or  repeated  low  dose.  At  60  mg/kg, 
excretion  was  decreased  between  0-12  hours  due  to  saturation  of  renal  excretion 
mechanisms  (attainment  of  zero  order  kinettes).  UnmetaboHzed  parent  rep- 
resented >  90%  of  ttie  urinary  radioactivity,  with  the  remainder  present  as  pri- 
marily TCP. 

870.7500 

1 

Dermal  penetration  study 
in  humans 

In  an  oral  and  dermal  phamrracokinetics  study  of  trictopyr  in  human  volunteers, 
triclopyr  was  administered  orally  and  dermally  to  six  human  volunteers.  More  than 
80%  of  the  administered  dose  was  found  as  unchanged  triclopyr  in  the  urine.  An 
average  of  1.65%  of  the  demially  applied  dose  was  recovered  in  the  urine  and 
represented  dermal  penetratk>n  of  triclopyr. 

'fit? 


B.  Toxicological  Endpoints 

The  dose  at  which  the  NOAEL  from 
the  toxicology  study  identified  as 
appropriate  for  use  in  risk  assessment  is 
used  to  estimate  the  toxicological  level 
of  concern  (LCXZ).  However,  the  LOAEL 
is  sometimes  used  for  risk  assessment  if 
no  NOAEL  was  achieved  in  the 
toxicology  study  selected.  An 
uncertainty  factor  (UF)  is  applied  to 
reflect  uncertainties  inherent  in  the 
extrapolation  from  laboratory  animal 
data  to  humans  and  in  the  variations  in 
sensitivity  among  members  of  the 
hiunan  population  as  well  as  other 
unknowns.  An  UF  of  100  is  routinely 
used,  lOX  to  account  for  interspecies 
differences  and  lOX  for  intraspecies 
differences. 

For  dietary  risk  assessment  (other 
than  cancer)  the  Agency  uses  the  UF  to 
calculate  an  acute  or  chronic  reference 
dose  (acute  RfD  or  chronic  RfD)  where 
the  RfD  is  equal  to  the  NOAEL  divided 


by  the  appropriate  UF  (Rfl)  =  NOAEL/ 
UF).  Where  an  additional  safety  factor 
(SF)  is  retained  due  to  concerns  unique 
to  the  FQPA,  this  additional  factor  is 
applied  to  the  RfD  by  dividing  the  RflD 
by  such  additional  factor.  The  acute  or 
chronic  Popidation  Adjusted  Dose 
(aPAD  or  cPAD)  is  a  modification  of  the 
Rfl)  to  accommodate  this  type  of  FQPA 
SF. 

For  non-dietary  risk  assessments 
(other  than  cancer)  the  UF  is  used  to 
determine  the  LOG.  For  example,  when 
100  is  the  appropriate  UF  (lOX  to 
accoimt  for  interspecies  differences  and 
lOX  for  intraspecies  differences)  the 
LOG  is  100.  To  estimate  risk,  a  ratio  of 
the  NOAEL  to  exposures  (margin  of 
exposure  (MOE)  =  NOAEL/exposure)  is 
calculated  and  compared  to  the  LOG. 

The  linear  default  risk  methodology 
(Q*)  is  the  primary  method  ciurently 
used  by  the  Agency  to  quantify 
carcinogenic  risk.  The  Q*  approach 


assiunes  that  any  amount  of  exposure 
will  lead  to  some  degree  of  cancer  risk. 
A  Q*  is  calculated  and  used  to  estimate 
-  risk  which  represents  a  probability  of 
occiurence  of  additional  cancer  cases 
(e.g.,  risk  is  expressed  as  1  x  10-^  or  one 
in  a  million).  Under  certain  specific 
circumstances,  MOE  calculations  will 
be  used  for  the  carcinogenic  risk 
assessment.  In  this  non-linear  approach, 
a  "point  of  departure"  is  identified 
below  which  carcinogenic  effects  are 
not  expected.  The  point  of  departiue  is 
typically  a  NOAEL  based  on  an 
endpoint  related  to  cancer  effects 
though  it  may  be  a  different  value 
derived  from  the  dose  response  curve. 
To  estimate  risk,  a  ratio  of  the  point  of 
departure  to  exposiure  (MOEcancer  =  point 
of  departure/exposiu«s)  is  calculated.  A 
summary  of  the  toxicological  endpoints 
for  triclopyr  used  for  human  risk 
assessment  is  shown  in  the  following 
Table  3: 


Table  3.— Summary  of  Toxicological  Dose  and  Endpoints  for  triclopyr  in  Human  Risk  Assessments^ 


Exposure  Scenario 

Dose  Used  in  Risk  Assess- 
ment, UF 

FQPA  SF  and  LOC  for  Risk  As- 
sessment 

Study  and  Toxicologk:al  Effects 

Acute  dietary 
General  population 

NOAEL  =  100  mg/kg/day 

UF=100 

acute  RfD  =  1.0  mg/kg/day 

FQPA  SF  =  IX 

aPAD  =  aRfD  +  FQPA  SF 

=  1 .0  mg/kg/day 

Devetopmental  toxicity  study  with  BEE-  rat 
LOAEL  =  300  mg/kg/day  based  on  clinical 
signs  on  GD  7 
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TABLE  3.— Summary  of  Toxicological  Dose  and  Endpoints  for  triclopyr  in  Human  Risk  assessments^— 

Continued 


Exposure  Scenario 

Dose  Used  in  Risk  /tosess- 
ment,  UF 

FQPA  SF  and  LOC  for  Risk  As- 
sessment 

Study  and  Toxkxjtognal  Effects 

Acute  dietary 

Females  13-50  years  okj 

NOAEL  =  5  mg/kg/day 

UF  =  100 

actite  RfD  =  0.05  mg/kg/day 

FQPASF  =  1X 

aPAD  =  aRfD  +  FQPA  SF 

=  0.05  mg/kg/day 

2-^eneration  reproduction  study  with  add  • 

rat 
LOAEL  =  25  mg/kg/day  based  on  increased 

incHlence  of  F2  pups  with  exencephaly 

andabiepharia 

Chronk:  dietary 
All  populattons 

NOAEL=  5.0  mg/kg/day 
UF  =  100 

Chronw  RfD  =  0.05  mg/kg/ 
day 

FQPASF  =  1X 

cPAD  =  cRfD  +  FQPA  SF 

=  0.05  mg/kg/day 

2-Qeneration  reproductk)n  study  with  acid  - 
rat 

LOAEL  =  25  mg/kg/day  based  on  Increased 
incidence  of  proximal  tubular  degenera- 
tton  in  male  and  femate  Pi  and  P2  rats 

Short-term  inckJental,  oral  (1- 

30  days) 
Swimmer,  resklential  . 

Oral  NOAEL  =  100  mg/kg/ 
day 

LOC  for  MOE  =  100 

Devek>pmental  rat  studies  with  BEE  and 
TEA  (co-crttfcal) 

LOAEL  =  300  mg/kg/day  based  on  nwtality 
(both  studies),  clinkal  signs  (red  and/or 
green  staining)  beginning  on  GD  7  (BEE 
study)  and  GD  15  (TEA  study)  and  de- 
creased body  weight  gain  on  GD  6-20 
(BEE  study) 

Intermediate-tenn  inckJental, 

oral  (1-€  months) 
Resklential 

Oral  NOAEL  =  5.0  mg/kg/day 

LOC  for  MOE  =  100 

Suhfihronte  toxteity  (feeding)  with  ackl  -  rat 
LOAEL  =  20  mg/kg/day  based  on  histo- 
k>gKal  changes  in  the  kklney  (degenera- 
tkxi  of  the  proximal  renal  tubule) 

Short-term  dermal  (1-30 

days) 
(Occupatwnal/reskleritial) 

Oral  NOAEL  =  5.0  mg/kg/day 
Dermal  absorptkxi  =  2% 

LOC  for  MOE  =  100 

2-Generatk>n  reproduction  study  with  add  - 

rat 
LOAEL  =  25  mg/kg/day  based  on  Increased 

inddence  of  F2  pups  with  exencephaly 

andabiepharia 

Intermediate-term  dermal  (1- 

6  months)    -^ 
Occupattonal/reskJential 

Oral  NOAEL  =  5.0  mg/kg/day 
Dermal  absorptk)n  =  2% 

LOC  for  MOE  =  100 

2-Generatkxi  reproduction  study  with  add  - 
rat  and  90-day  feeding  study  with  add  - 
rat  (co-critk»l) 

LOAEL  =  20  mg/kg/day  (90  day  study)  arnJ 
25  mg/kg/day  (2-generation  rat  reproduc- 
tk>n  study)  based  on  histotogical  changes 
in  the  kkJney  in  both  studies  (degenera- 
tk)n  of  the  proximal  renal  tubules) 

Long-tenn  dermal  (6  months- 
lifetime) 
(Ooaipational/residential) 

Oral  NOAEL  =  5.0  mg/kg/day 
Demial  Absorptk>n  =  2% 

LOC  for  MOE  =  100 

2-Generatkxi  reproductwn  study  with  add  - 
rat 

LOAEL  =  25  mg/kg/day  based  on  increased 
inddence  of  proximal  tubular  degenera- 
tkHi  in  male  and  female  P1  and  P2  rats 

Short-term  inhalatkm  (1-30 

days) 
(Occupatk)nal/resklential) 

Oral  NOAEL  =  5.0  vng/kg/6ay 
Inhalation  absorption  rate  = 
100% 

LOC  for  MOE  =  100 

2-Generatkxi  reproductton  study  with  add  - 

rat 
LOAEL  =  25  mg/kg/day  based  on  irtaeased 

inddence  of  F2  pups  with  exencephaly 

andabiepharia 

Intermediate-term  inhalation 

(1-6  months) 
Occupatkjnal/residential 

Oral  NOAEL  =  5.0  mg/kg/day 
Inhalation  absorptton  rate  = 
100% 

LOC  for  MOE  =  100 



2-Generation  reproduction  study  with  add  - 
rat  and  90  Day  feeding  study  with  add  - 
rat  (co-critk»l) 

LOAEL  =  20  mg/kg/day  (90  day  study)  and 
25  mg/kg/day  (2-generation  rat  reproduc- 
tton study)  based  on  histokjgtoal  changes 
in  the  kidney  in  both  studies  (degenera- 
tton  of  the  proximal  renal  tubules) 

y^ 
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Table  3.— Summary  of  Toxicological  Dose  and  Endpoints  for  triclopyr  in  Human  Risk  Assessments^— 
I  Continued 


Exposure  Scenario 


Dose  Used  in  Risk  Assess- 
ment, UF 


FQPA  SF  and  LOC  for  Risk  As- 
sessment 


Study  and  Toxicological  Effects 


Long-term  Inhalation  (6 

months-lifetime) 
Occupational/residential 


Oral  N0AEL=  5.0  mg/kg/day 
Inhalation  absorption  rate  = 
100% 


LOC  for  MOE  =  100 


2-Generation  reproduction  study  with  acid  - 
rat  and  90  Day  feeding  study  with  acid  - 
rat  (co-critk:al) 

LOAEL  =  20  mg/kg/day  (90  day  study)  and 
25  mg/kg/day  (2-generation  rat  reproduc- 
tion study)  based  on  histokigical  cfianges 
in  the  kidney  in  both  studies  (degenera- 
tion of  the  proximal  renal  tubules) 


Cancer  (oral,  dermal,  inhala- 
tion) 


Cancer  classification  ("Group 
D") 


Risk  Assessment  not  required 


Group  D  chemical 


1  UF  =  uncertainty  factor,  FQPA  SF  =  FQPA  safety  factor,  NOAEL  =  no  observed  adverse  eftect  level,  LOAEL  =  lowest  observed  advert  ef- 
fect level,  PAD  =  population  adjusted  dose  (a  =  acute,  c  =  chronic)  RfD  =  reference  dose,  LOC=  data  base  for  triclopyr  is  complete  and  ade- 
quate, for  FQPA  assessment;  a  developmental  level  of  concern,  MOE  =  margin  of  exposure.  The  reference  to  the  FQPA  Safety  Factor  refers  to 
any  additional  safety  factor  retained  due  to  concerns  unique  to  the  FQPA. 


In  accordance  with  the  Agency's  1999 
Guidelines  for  Carcinogenic  Risk 
Assessment,  triclopyr  has  been 
classified  as  a  "Group  D"  chemical  -  not 
classiHable  as  to  human  carcinogenicity 
(not  entirely  negative,  but  yet  not 
convincing).  Although  increases  in  the 
incidence  of  two  tumor  types  was 
observed  in  the  acceptable 
carcinogenicity  studies  (mammary  gland 
adenocarcinomas  in  female  mice  and 
rats,  and  benign  adrenal 
pheochromocytomas  in  male  rats),  the 
Agency  determined  that  the  Group  D 
classification  is  appropriate  because:  (1) 
The  increased  incidence  of  these  tumor 
types  was  only  marginal;  (2)  statistical 
significance  was  not  achieved  by  pair- 
wise  comparisons  of  mammary  gland 
adenocarcinomas  in  treated  female  mice 
to  the  concurrent  controls;  (3)  a  dose- 
related  response  in  tumor  incidence  was 
not  apparent  in  female  rat  mammary 
gland  adenocarcinomas  and  in  male  rat 
benign  adrenal  pheochromocytomas 
following  treatment  with  triclopyr;  (4) 
no  evidence  of  genotoxicity  in  a  full 
battery  of  mutagenicity  assays 
conducted  with  the  triclopyr  acid, 
triethylamine  salt  and  the  butoxyethyl 
ester  was  observed;  and  (5)  data  from 
structural  analogs,  such  as  chlorpyrifos, 
did  not  provide  additional  support  for 
carcinogenicity.  Experiinental  data  on 
chlopyrifos  demonstrated  that  this 
insecticide  is  not  a  carcinogen  and 
imlike  triclopyr,  is  more  readily 
metabolized.  Given  the  only  marginal 
indication  of  carcinogenic  potential, 
EPA  does  not  expect  triclopyr  to  pose  a 
cancer  risk  to  humans. 

C.  Exposure  Assessment 

1.  Dietary  exposure  from  food  and 
feed  uses.  Tolerances  have  been 
established  (40  CFR  180.417)  for  the 
combined  residues  of  triclopyr  and  its 


metabolites,  3,5,6-trichloro-2-pyridin5l 
(TCP)  and  2-methoxy-3,5,6- 
trichloropyridine  (TMP)  in  or  on 
grasses,  forage  and  grasses,  forage,  hay; 
and  the  combined  residues  of  triclopyr 
and  its  metabolites,  3,5,6-trichloro-2- 
pyridinol  (TCP)  in  or  on  rice,  grain;  rice, 
straw;  eggs;  meat,  fat,  and  meat 
byproducts  of  cattle,  goats,  hogs,  horses, 
sheep,  and  poultry.  Risk  assessments 
were  conducted  by  EPA  to  assess 
dietary  exposures  from  triclopyr  as 
follows: 

i.  Acute  exposure.  Acute  dietary  risk 
assessments  are  performed  for  a  food- 
use  pesticide  if  a  toxicological  study  has 
indicated  the  possibility  of  an  effect  of 
concern  occurring  as  a  result  of  a  1  day 
or  single  exposure.  The  Dietary 
Exposure  Evaluation  Model  (DEEM®) 
analysis  evsduated  the  individual  food 
consiunption  as  reported  by 
respondents  in  the  USDA  1989-1992 
nationwide  Continuing  Surveys  of  Food 
Intake  by  Individuals  (CSFII)  and 
accumulated  exposure  to  the  chemical 
for  each  commodity.  The  following 
assumptions  were  made  for  the  acute 
exposure  assessments:  A  refined  acute 
analysis  was  performed  using 
anticipated  residue  levels  for  rice,  fish, 
shellfish,  and  livestock  commodities, 
default  processing  factors,  and  making 
use  of  percent  crop  treated  (PCT)  values 
for  all  commodities  except  fish  and 
shellfish.  A  value  of  1%  was  used 
wherever  values  <  1%  were  reported. 
For  acute  dietary  risk,  HED's  LOC  is  > 
100%  aPAD.  A  probabilistic  assessment 
was  conducted,  using  1,000  iterations  in 
the  Monte  Carlo  analysis. 

ii.  Chronic  exposure.  In  conducting 
this  chronic  dietary  risk  assessment  the 
DEEM®  analysis  evaluated  the 
individual  food  consumption  as 
reported  by  respondents  in  the  USDA 
1989-1992  nationwide  CSFII  and 


accumulated  exposure  to  the  chemical 
for  each  commodity.  The  following 
assumptions  were  made  for  the  chronic 
exposure  assessments:  The  chronic 
dietary  exposure  analysis  made  use  of 
the  same  assumptions  that  went  into  the 
acute  analysis  described  above,  except 
that  average  anticipated  residue  levels 
were  used  in  a  deterministic  analysis. 

iii.  Cancer.  As  described  above,  given 
the  only  marginal  evidence  supporting 
triclopyr's  carcinogenic  potential,  EPA 
has  determined  qualitatively,  based  on 
the  weight  of  the  evidence,  that 
triclopyr  is  not  expected  to  pose  a 
cancer  risk  to  humans  ahd,  therefore  has 
not  conducted  a  quantitative  analysis. 

iv.  Anticipated  residue  and  PCT. 
Section  408(b)(2)(E)  authorizes  EPA  to 
use  available  data  and  information  on 
the  anticipated  residue  levels  of 
pesticide  residues  in  food  and  the  actual 
levels  of  pesticide  chemicals  that  have 
been  measured  in  food.  If  EPA  relies  on 
such  information,  EPA  must  require  that 
data  be  provided  5  years  after  the 
tolerance  is  established,  modified,  or 
left  in  effect,  demonstrating  that  the 
levels  in  food  are  not  above  the  levels 
anticipated.  Following  the  initial  data 
submission,  EPA  is  authorized  to 
require  similar  data  on  a  time  frame  it 
deems  appropriate.  As  required  by 
section  408(b)(2)(E),  EPA  will  issue  a 
data  call-in  for  information  relating  to 
anticipated  residues  to  be  submitted  no 
later  than  5  years  from  the  date  of 
issuance  of  this  tolerance. 

Section  408(b)(2)(F)  states  that  the 
Agency  may  use  data  on  the  actual 
percent  of  food  treated  for  assessing 
chronic  dietary  risk  only  if  the  Agency 
can  make  the  following  findings: 
Condition  1,  that  the  data  used  are 
reliable  and  provide  a  valid  basis  to 
show  what  percentage  of  the  food 
derived  fit)m  such  crop  is  likely  to 
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contain  such  pesticide  residue; 
Condition  2,  that  the  exposure  estimate 
does  not  underestimate  exposure  for  any 
significant  subpopulation  group;  and 
Condition  3,  if  data  are  available  on 
pesticide  use  and  food  consiunption  in 
a  particular  area,  the  exposure  estimate 
does  not  understate  exposiue  for  the 
population  in  such  area.  In  addition,  the 
Agency  must  provide  for  periodic 
evaluation  of  any  estimates  used.  To 
provide  for  the  periodic  evaluation  of 
the  estimate  of  PCT  as  required  by 
section  408(b)(2)(F),  EPA  may  require 
registrants  to  submit  data  on  PCT. 

The  Agency  used  PCT  information  as 
follows:  100%  fresh-water  fish  and 
shellfish;  6%  rice;  1%  hay. 

The  Agency  believes  that  the 
conditions  listed  in  Unit  IV.  have  been 
met.  With  respect  to  Condition  1,  PCT 
estimates  are  derived  from  Federal  and 
private  market  survey  data,  which  are 
reliable  and  have  a  valid  basis.  EPA  uses 
a  weighted  average  PCT  for  chronic 
dietary  exposure  estimates.  This 
weighted  average  PCT  figure  is  derived 
by  averaging  State-level  data  for  a 
period  of  up  to  10  years,  and  weighting 
for  the  more  robust  and  recent  data.  A 
weighted  average  of  the  PCT  reasonably 
represents  a  person's  dietary  exposure 
over  a  lifetime,  and  is  imlikely  to 
underestimate  exposure  to  an  individual 
because  of  the  fact  that  pesticide  use 
patterns  (both  regionally  and  nationally) 
tend  to  change  continuously  over  time, 
such  that  an  individual  is  imlikely  to  be 
exposed  to  more  than  the  average  PCT 
over  a  lifetime.  For  acute  dietary 
exposure  estimates,  EPA  uses  an 
estimated  maximum  PCT.  The  exposure 
estimates  resulting  from  this  approach 
reasonably  represent  the  highest  levels 
to  which  an  individual  could  be 
exposed,  and  are  unlikely  to 
underestimate  an  individual's  acute 
dietary  exposure.  The  Agency  is 
reasonably  certain  that  the  percentage  of 
the  food  treated  is  not  likely  to  be  an__ 
underestimation.  As  to  Conditions  2  and 
3,  regional  consumption  information 
and  consumption  information  for 
significant  subpopulations  is  taken  into 
account  through  EPA's  computer-based 
model  for  evaluating  the  exposure  of 
significant  subpopulations  including 
several  regional  groups.  Use  of  this 
consumption  information  in  EPA's  risk 
assessment  process  ensures  that  EPA's 
exposure  estimate  does  not  understate 
exposure  for  any  significant 
subpopulation  group  and  allows  the 
Agency  to  be  reasonably  cert£iin  that  no 
regional  population  is  exposed  to 
residue  levels  higher  than  those 
estimated  by  the  Agency.  Other  than  the 
data  available  through  national  food 
consumption  surveys,  EPA  does  not 


have  available  information  on  the 
regional  consumption  of  food  to  which 
triclopyr  may  be  applied  in  a  particular 
area. 

2.  Dietary  exposure  from  drinking 
water.  The  Agency  lacks  sufficient 
monitoring  exposure  data  to  complete  a 
comprehensive  dietary  exposure 
analysis  and  risk  assessment  for 
triclopyr  and  its  metabolites,  3,5,6- 
trichloro-2-pyridinol  (TCP)  in  drinking 
water.  Because  the  Agency  does  not 
have  comprehensive  monitoring  data, 
drinking  water  concentration  estimates 
are  made  by  reliance  on  simulation  or 
modeling  taking  into  account  data  on 
the  physical  characteristics  of  triclopyr 
and  its  metabolites,  3,5,6-trichloro-2- 
pyridinol  (TCP). 

3.  Cumulative  exposure  to  substances 
with  a  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  conunon  mechanism  of  toxicity." 

TCP,  3,5,6-trichloro-2-pyridinol  is  a 
metabolite  of  triclopyr,  chlopyrifos,  and 
chlorpyrifos-methyl.  Accordingly,  EPA 
has  assessed  the  risk  of  triclopyr  taking 
into  account  aggregate  exposure  to  TCP 
resulting  from  triclopyr,  chlorpyrifos, 
and  chlorpyrifos-methyl. 

D.  Safety  Factor  for  Infants  and 
Children 

1.  In  general.  FFDCA  section  408 
provides  that  EPA  shall  apply  an 
additional  tenfold  margin  of  safety  for 
infants  and  children  in  the  case  of 
threshold  effects  to  account  for  prenatal 
and  postnatal  toxicity  and  the 
completeness  of  the  data  base  on 
toxicity  and  exposure  imless  EPA 
determines  that  a  different  margin  of 
safety  will  be  safe  for  infrmts  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  MOE 
analysis  or  through  using  uncertainty 
(safety)  factors  in  calculating  a  dose 
level  that  poses  no  appreciable  risk  to 
humans. 

2.  Prenatal  and  postnatal  sensitivity. 
The  toxicology  data  base  for  triclopyr  is 
adequate  according  to  the  Subdivision  F 
Guideline  requirements  for  a  food-use 
chemical.  Acceptable  developmental 
toxicity  studies  in  the  rat  and  rabbit  are 
available,  as  is  an  acceptable  2- 
generation  reproduction  study  in  the  rat. 
In  determining  the  degree  of  concern 
and  residual  uncertainties,  the  Agency 
examined  the  need  for  an  additional 
safety  factor  to  account  for  the  concern. 
In  both  the  prenatal  and  postnatal  study 


in  rats  with  triclopyr,  there  were  clearly 
defined  NOAELs  and  LOAELs  for 
developmental  and  offspring  toxicities. 
The  Agency  noted  that  although  the 
skull  malformations  (exencephaly  and 
ablepharia)  are  rare,  they  occurred  at  a 
dose  (25  mg/kg/day)  above  the  dose 
(5mg/kg/day)  that  is  used  for  acute  and 
chronic  dietary  and  residential  exposure 
risk  assessments.  The  other  anomalies 
seen  in  the  rat  following  in  utero 
exposure  occurred  even  at  much  higher 
dose  levels  (LOAEL  =  200  mg/kg/day). 
The  Agency  determined  that  it  is 
unlikely  that  the  occurrence  of 
commonly  seen  developmental  effects 
would  go  undetected  or  under  estimated 
since  the  rare  findings  were  clearly 
observed  following  both  prenatal  and 
postnatal  exposures. 

3.  Conclusion.  There  is  a  complete 
toxicity  data  base  for  triclopyr  and 
exposure  data  are  complete  or  are 
estimated  based  on  data  that  reasonably 
accounts  for  potential  exposures.  The 
Agency  has  determined  that  the  Special 
FQPA  SF  of  lOx  can  be  reduced  to  Ix 
because: 

i.  The  toxicology  data  base  is 
complete  for  FQPA  special  SF 
determination; 

ii.  There  is  no  susceptibility  identified 
following  in  utero  exposure  in  rabbits; 
iii.  There  is  qualitative  susceptibility 
identified  following  in  utero  as  well  as 
prenatal  and  postnatal  exposure  of  the 
rat,  however,  these  effects  occurred  at  a 
dose  (25  mg/kg/day)  above  the  dose  (5 
mg/kg/day)  that  is  used  for  acute  and 
clut)nic  dietary  and  residential  exposure 
risk  assessments; 

iv.  The  developmental  neurotoxicity 
study  is  not  required  for  this  chemical; 
V.  There  are  no  residual  uncertainties 
associated  with  the  exposure 
assessments  {>erfonned  for  the  dietary 
food  and  drinking  water  or  the 
residential  pathway. 

In  addition,  the  Agency  determined 
that  no  traditional  additional  safety 
factor  (addressing  data  deficiencies)  is 
needed  because:  The  Agency  concluded 
that  the  toxicological  data  base  for     i 
triclopyr  is  complete  and  adequate  for 
FQPA  assessment;  a  developmental 
neurotoxicity  study  was  not  required  for 
triclopyr  and  no  additional  safety 
factors  are  needed  to  account  for 
toxicology  data  deficiencies. 

The  defauh  FQPA  SF  of  lOX  has  been 
retained  on  TCP  because  at  this  time,  an 
individual  analysis  has  not  been 
conducted  as  to  whether  a  different 
safety  factor  would  be  appropriate. 

E.  Aggregate  Risks  and  Determination  of 
Safety 

To  estimate  total  aggregate  exposure 
to  a  pesticide  from  food,  drinking  water. 
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and  residential  uses,  the  Agency 
calculates  the  drinking  water  levels  of 
concern  (DWLOCs)  which  are  used  as  a 
point  of  comparison  against  the  model 
estimates  of  a  pesticide's  concentration 
in  water  (EECs).  DWLOC  values  are  not 
regulatory  standards  for  drinking  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food  and  residential 
uses.  In  calculating  a  DWLOC,  the 
Agency  determines  how  much  of  the 
acceptable  exposure  (i.e.,  the  PAD)  is 
available  for  exposure  through  drinking 
water  e.g.,  allowable  chronic  water 
exposure  (mg/kg/day)  =  cPAD  -  {average 
food  +  residential  exposure).  This 
allowable  exposure  through  drinking 
water  is  used  to  calculate  a  DWLOC. 

A  DWLOC  will  vary  depending  on  the 
toxic  endpoint,  drinking  water 
consumption,  and  body  weights.  Default 
body  weights  and  consumption  values 
as  used  by  EPA  are  used  to  calculate 
DWLOCs:  2L/70  kg  (adult  male),  2L/60 


kg  (aduh  female),  and  lL/10  kg  (child). 
Default  body  weights  and  drinking 
water  consumption  values  vary  on  an 
individual  basis.  This  variation  will  be 
taken  into  account  in  more  refined 
screening-level  and  quantitative 
drinking  water  exposing  assessments. 
Different  populations  will  have  different 
DWLOCs.  Generally,  a  DWLOC  is 
calculated  for  each  type  of  risk 
assessment  used:  acute,  short-term, 
intermediate-term,  chronic,  and  cancer. 

When  EECs  for  surface  water  and 
groimd  water  are  less  than  the 
calculated  DWLOCs,  EPA  concludes 
with  reasonable  certainty  that  exposures 
to  the  pesticide  in  drinking  water  (when 
considered  along  with  other  sources  of 
exposure  for  which  EPA  has  reliable 
data)  would  not  result  in  unacceptable 
levels  of  aggregate  human  health  risk  at 
this  time.  Because  EPA  considers  the 
aggregate  risk  resulting  from  multiple 
exposure  pathways  associated  with  a 
pesticide's  uses,  levels  of  comparison  in 
drinking  water  may  vary  as  those  uses 


change.  If  new  uses  are  added  in  the 
future,  EPA  will  reassess  the  potential 
impacts  of  residues  of  the  pesticide  in 
drinking  water  as  a  part  of  the  aggregate 
risk  assessment  process. 

1.  Triclopyr  i. — Acute  risk.  Using  the 
exposure  assumptions  discussed  in  this 
imit  for  acute  exposure,  the  acute 
dietary  exposure  from  food  to  triclopyr 
and  its  metabolites,  3,5,6-trichloro-2- 1 
pyridinol  (TCP)  and  2-methoxy-3,5,6- 
trichloropyridine  (TMP)  will  occupy 
0.6%  of  the  aPAD  for  the  U.S. 
population,  11%  of  the  aPAD  for 
females  13  years  and  older,  0.8%  of  the 
aPAD  for  all  infants  and  1%  of  the  aPAD 
for  children  1-6  years  old.  In  addition, 
there  is  potential  for  acute  dietary 
exposure  to  triclopyr  in  drinking  water. 
After  calculating  DWLOCs  and 
comparing  them  to  the  EECs  for  surface 
water,  EPA  does  not  expect  the 
aggregate  exposure  to  exceed  100%  of 
the  aPAD,  as  shown  in  the  following 
Table  4: 


Table  4.— Aggregate  Risk  Assessment  for  Acute  Exposure  to  triclopyr 


Scenario/Population  Subgroup  , 

aPAD,  mg/ 
kg/day 

Acute  Food 
Exposure, 
mg/kg/day 

Maximum 

Acute  Water 

Exposure  \ 

mg/kg/day 

Surface 

Water 

EEC2,  ppb 

Acute 

DWL0C3, 

ppb 

U.S.  Population 

1.0 

0.006245 

0.993755 

1,000 

35,000 

All  infants  (<  1  year  dd) 

1.0 

0.000770 

0.999230 

1,000 

10,000 

Children  (1-6  years  dd) 

1.0 

0.009764 

0.990236 

1,000 

9.900 

Children  (7-12  years  old) 

1.0 

0.006929 

0.993071 

1,000 

9.900 

Females  (13-50  years  old) 

0.05 

0.005328 

0.044672 

1,000 

1.300 

Males  (13-19  years  old) 

1.0 

0.008638 

0.991362 

1,000 

35,000 

Males  (20+  years  old) 

1.0 

0.005200 

0.994800 

1,000 

35,000 

Seniors  (55+  years  old) 

1.0 

0.005671 

0.994329 

1.000 

35,000 

^  Maximum  acute  water  exposure  (mg/kg/day)  =  aPAD  (mg/kg/day) 

2  2Peak  drinking  water  estimate  based  on  proposed  aquatic  uses. 

3  3The  acute  DWLOCs  were  calculated  as  follows;  DWLOC  (^l/L)  = 
(L/day)  x  0.001  mg/^g. 


acute  food  exposure  from  DEEM®  (mg/kg/day). 

maximum  water  exposure  (mg/kg/day)  x  body  weight  (kg)  +  consumption 


ii.  Chronic  risk.  Using  the  exposure 
assumptions  described  in  this  unit  for 
chronic  exposure,  EPA  has  concluded 
that  exposure  to  triclopyr  and  its 
metabolites,  3,5,6-trichloro-2-pyridinol 
(TCP)  and  2-methoxy-3,5,6- 
trichloropyridine  (TMP)  from  food  will 


utilize  0.2  %  of  the  cPAD  for  the  U.S. 
population,  0.02  %  of  the  cPAD  for  all 
infants  under  1  year  old  and  0.2%  of  the 
cPAD  for  Children  1-6  years  old.  Based 
the  use  pattern,  chronic  residential 
exposure  to  residues  of  triclopyr  is  not 
expected.  In  addition,  there  is  potential 


for  chronic  dietary  exposure  to  triclopyr 
in  drinking  water.  After  calculating 
DWLOCs  and  comparing  them  to  the 
EECs  for  surface  water,  EPA  does  not 
expect  the  aggregate  exposure  to  exceed 
100%  of  the  cPAD,  as  shown  in  the 
following  Table  5: 


Table  5.— Aggregate  Risk  Assessment  for  Chronic  (Non-Cancer)  Exposure  to  triclopyr 


Scenario/Population  Subgroup 

• 

cPAD,  mg/ 
kg/day 

Chronic 
Food  Expo- 
sure, mg/kg/ 
day 

Maximum 

Chronic 

Water  Expo- 

sureV  rng/ 

kg/day 

Surface 

Water 

EEC2.  ppb 

Chronic 

DWL0C3, 

ppb 

U.S.  Population 

0.05 

0.000084 

0.049916 

390 

1,700 
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TABLE  5.— Aggregate  Risk  Assessment  for  Chronic  (Non-Cancer)  Exposure  to  triclopyr— Continued 

Scenario/Population  Subgroup 

cPAO,  mg/ 
kg/day 

Chronic 
Food  Expo- 
sure, mg/kg/ 
day 

Maximum 
Chrorac 
Water  Expo- 
sure', mg/ 
kg/day 

Surface 

Water 

EEC2.  ppb 

Chronic 

DWLOC3, 

ppb 

All  infants  (<  1  year  old) 

0.05 

0.000006 

0.049992 

390 

500 

Children  (1-6  years  old) 

0.05 

0.000105 

0.049695 

390 

500 

ChHdren  (7-12  years  old) 

0.05 

0.000070 

0.049930 

390 

500 

Females  (13-50  years  oM) 

■    0.05 

0.000062 

0.049918 

390 

1,500 

Males  (13-19  years  old) 

0.05 

0.000096 

0.049904 

390 

1,700 

Males  (20+  years  okJ) 

0.05 

0.000091 

0.049909 

390 

1,700 

Senktrs  (55+  years  oM) 

0.05 

0.000079 

0.049921 

390 

1,700 

1  Maximum  chronw  water  exposure  (mg/kg/day)  =  cPAD  (mg/kg/day)  -  chronte  food  exposure  from  DEEM  (mg/kg/day). 

2Chronk:  drinking  water  estimate  based  on  aquatk:  uses.  ..  ,^    v     w^  u. /u-x     ..»...m~. 

3  The  chronte  DWLOCs  were  cateulated  as  folkjws:  DWLOC  (ji/L)  =  maximum  water  exposure  (mg/kg/day)  x  body  weight  (kg)  +  consumption 

(L/day)  x  0.001  mg/tig. 


iii.  Short-term  risk.  Short-term 
aggregate  exposure  takes  into  accoimt 
residential  exposure  plus  chronic 
exposiire  to  food  and  water  (considered 
to  be  a  background  exposure  level). 

Triclopyr  is  currently  registered  for 
use  that  coidd  result  in  short-term 
residential  exposure  and  the  Agency  has 
determined  that  it  is  appropriate  to 
aggregate  chronic  food  and  water  and 
short-term  exposures  for  triclopyr. 


Using  the  exposure  assiimptions 
described  in  this  imit  for  short-term 
exposures,  EPA  has  concluded  that  food 
and  residential  exposures  aggregated 
result  in  aggregate  MOEs  of  477  for 
females  13-50  years  old,  5,950  for 
children  1-6  years  old,  9,890  for  all 
infents  less  than  1  year  old,  and  11,500 
for  children  7-12  years  old.  These 
aggregate  MOEs  do  not  exceed  the 
Agency's  LOC  for  aggregate  exposure  to 


food  and  residential  uses.  In  addition, 
short-term  DWLOCs  were  calculated 
and  compared  to  the  EECs  for  chronic 
exposure  of  triclopyr  in  groxmd  and 
surface  water.  After  calculating 
DWLOCs  and  comparing  them  to  the 
EECs  for  surface  and  ground  water,  EPA 
does  not  expect  short-term  aggregate 
exposure  to  exceed  the  Agency's  LOC. 
as  shown  in  the  following  Table  6: 


TABLE  6.— AGGREGATE  RISK  ASSESSMENT  FOR  SHORT-TERM  EXPOSURE  TO  TRICLOPYR 


Populatfon 

Short  Tenn  Scenario 

Target 
MOE' 

'    Aggregate 
MOE(Tood 
and  reskJen- 
tial)2 

Max  Water 
Exposure^ 
mg/kg/day 

Surface 

Water 

EEC«((ig/L) 

Short-Term 
DWLOC*(W»/ 

All  Infants  (<1  year) 

100 

9,890 

0.989892 

390 

9,900 

ChUdien  1-6  years  oW 

100 

5,950 

0.983195 

390 

9,800 

ChiMren  7-12  years  old 

100 

11,500 

0.99131 

390 

9,900 

Females  13-^  years  oW" 

100 

477 

0.039518 

390 

1,200 

1  Basis  for  the  target  MOE:  interspecies  and  intraspecies  uncertainty  factors  totaliftg  100. 

2  Aggregate  MOE  =  NOAEL  +  (Chronk:  Food  Exposure  +  ReskJential  Exposure.  Home  post  appttcatkw  &  swimming) 

3  Maximum  Water  Exposure  (mg/kg/day)  =  Target  Maximum  Exposure  -  (Food  Exposure  +  ReskJential  Exposure) 

♦Chronte  drinking  water  estimate  based  on  aquatfc  uses.  i^l^  „ 

5DWLOC(ng/L)  =  maximum  water  exposure  (mg/kg/day)  x  body  weight  (kg)  +  water  consumptkxi  (L)  x  10-'  mg/ng  (10  kg  body  weight  as- 
sumed, except  for  Females,  13-50, 60  kg)  ......  .       .,     .^  i  « i^  <>».u>>  lo-cn 

8  Although  this  dose/endpoint  was  not  speciffcally  kJentified  for  use  in  short-term  incidental  oral  aggregate  nsk  cateulations  fof  females  13-50, 
the  Agency  believes  the  use  of  the  acute  dieatry  endpoint  is  appropraite  to  evelauate  this  senark). 


iv.  Intermediate-term  risk. 
Intermediate-term  aggregate  exposure 
takes  into  account  residential  exposure 
plus  chronic  exposure  to  food  and  water 
(considered  to  be  a  background 
exposure  level). 

Triclopyr  is  currently  registered  for 
use(s)  that  could  result  in  intermedidte- 
term  residential  exposure  and  the 


Agency  has  determined  that  it  is 
appropriate  to  aggregate  chronic  food 
and  water  and  intermediate-term 
exposures  for  triclopyr. 

Using  the  exposure  assumptions 
described  in  this  unit  for  intermediate- 
term  exposures,  EPA  has  concluded  that 
food  and  residential  exposures 
aggregated  result  in  aggregate  MOEs  of 


142,000  for  all  infents  less  than  1  year 
of  age,  37,900  for  children  1-6  years  of 
age,  and  51,500  for  children  7-12  years 
of  age.  These  aggregate  MOEs  do  not 
exceed  the  Agency's  LOC  for  aggregate 
exposure  to  food  and  residential  uses.  In 
addition,  intermediate-term  DWLOCs 
were  calculated  and  compared  to  the 
EECs  for  chronic  exposure  of  triclopyr 
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in  surface  water.  After  calculating  EECs  for  surface  water,  EPA  does  not 

DWLOCs  and  comparing  them  to  the  expect  intermediate-term  aggregate 

Table  7.— Aggregate  Risk  Assessn/ient  for  Intermediate-Term  Exposur^  to  triclopyr 


exposure  to  exceed  the  Agency's  LOG, 
as  shown  in  the  following  Table  7: 


Intermediate-term  Scenario 

Population 

Target  MOE 

Aggregate 

MOE  (food 

and  residen- 

tlal)2 

Max  Water 
Exposure^ 
mg/kg/day 

Surface 
Water  EEC* 

(ng/L) 

Inter- 
mediate- 
Term 
DWLOCS 

(^g/L) 

All  Infants  (<  1  year) 

100 

142,000 

0.049965 

390 

500 

ChiWren  1-6  years  old 

100 

37,900 

0.049868 

390 

500 

Ctiildren  7-12  years  old 

100 

51,500 

0.049903 

390 

500 

^  Basis  for  ttie  target  MOE:  interspecies  and  intraspecies  uncertainty  factors  totaling  100. 

2  Aggregate  MOE  =  NOAEL  -  (Chronic  Food  Exposure  +  Residential  Exposure  (toddler  soil  ingestion  only)) 

3  Maximum  Water  Exposure  (mg/kg/day)  =  Target  Maximum  Exposure  -  (Food  Exposure  +  Residential  Exposure  (toddler  soil  ingestion  only)) 
'*  Chronic  drinking  water  estimate  based  on  aquatic  uses. 
^DWLOC  (^g/L)  =  maximum  water  exposure  (mg/kg/day)  x  t)ody  weight  (kg)  +  water  consumption  (L)  x  10-^  mg/^g  (10  kg  body  weight 

assumed 


V.  Cancer.  Given  the  only  marginal 
indication  of  carcenogenic  potential, 
EPA  does  not  expect  triclopjrr  to  pose  a 
cancer  risk  to  humans. 

2.  TCP  (3,5.6-trichloro-2-pyridmoI). 
TGP  is  a  metabolite  of  triclopyr, 
chlorpyrifos,  and  chlorpyrifos-methyl. 
Thus,  contributions  from  all  three 
chemicals  are  needed  to  adequately 
estimate  the  total  amount  of  TCP 
exposure  from  food,  water  and 
residential  sources. 

TGP  aggregate  exposure  risk 
assessments  were  performed  for  acute 
and  chronic  aggregate  exposure  (food  + 
drinking  water).  TCP  residential 
exposure  risk  assessments  were  not 
conducted  because  triclopyr  residential 
assessments  were  deemed  protective  of 
TCP  residential  exposures  for  reasons 
explained  below. 


Since  the  Agency  does  not  have 
ground  and  surface  water  monitoring 
data  to  calculate  a  quantitative  aggregate 
exposure,  drinking  water  levels  of 
concern  (DWLOC»)  were  calculated. 

i.  Acute  risk.  Because  the  aPAD  for 
TCP  is  based  on  developmental  toxicity 
effects,  the  only  population  subgroup  of 
concern  for  acute  dietary  exposure  is 
females  13-50  years  old.  The 
developmental  toxicity  study  in  rabbits 
had  a  developmental  NOAEL  =  25  mg/ 
kg/day  based  on  increased  incidence  of 
hydrocephaly  and  dilated  ventricles 
seen  at  100  mg/kg/day  (LOAEL). 

The  Agency's  LOG  for  acute  exposure 
to  TGP  is  for  exposures  greater  than 
100%  of  the  aPAD  of  0.025  mg/kg/day. 
An  aggregate  assessment  of  TCP 
resulting  from  uses  of  chlorpyrifos, 
chlorpyrifos-methyl,  and  triclopyr 


provides  an  acute  dietary  estimate  for 
females  13-50  years  old  that  utilizes 
22%  of  the  aPAD  when  using  percent 
crop  treated  values  for  the  registered 
uses  and  assuming  all  shellfish  and 
freshwater  fish  contain  triclopyr 
residues  and  90%  of  the  triclopyr 
residues  are  present  as  TGP. 

The  results  of  the  TCP  acute  aggregate 
risk  analysis  indicate  that  the  acute 
aggregate  dietary  risk  estimate  for  the 
Females  13-50  years  old  population 
subgroup  does  not  exceed  the  Agency's 
LOG.  The  aggregate  TCP  EEC  of  510  ppb 
is  less  than  the  DWLOC  of  590  ppb. 
Thus,  acute  aggregate  risk  estimates  are. 
below  the  Agency's  LOG.  Table  8 
summarizes  the  acute  aggregate 
exposure  to  TGP  residues. 


TABLE  8.— Acute  Aggregate  Exposures  to  TCP  Residues 


Scenario/Population 

Subgroup 

aPAD,  mg/ 

kg/day 

Acute  Food 
ExposureV 
mg/kg/day  ~ 

Maximum 

Acute  Water 

Exposure^, 

mg/kg/day 

Surface 

Water 

EEC3,  ppb 

Acute 

DWLOC^ 

ppb 

Females  (13-50  years  old) 

0.025 

0.005447 

0.019553 

510 

590 

^  Acute  aggregate  TCP  exposure  from  Table  3. 

2  Maximum  acute  water  exposure  (mg/kg/day)  =  aPAD  (mg/kg/day)  -  acute  food  exposure  from  DEEM  (mg/kg/day). 

3  Peak  drinking  water  estimate  based  on  sum  of  TCP  levels  from  chlorpyrifos/chlorpyrifos-methyl  and  triclopyr  uses. 

'*  The  acute  DWLOC  was  calculated  as  follows:  DWLOC  (^g/L)  =  maximum  water  exposure  (mg/kg/day)  x  body  weight  (kg) 
day  x  0.001  mg/^g 


consumption  U 


ii.  Chronic  risk.  The  Agency's  LOG  for 
chronic  exposure  to  TGP  is  for 
exposures  greater  than  100%  of  the 
cPAD  of  0.012  mg/kg/day  from  a  1-year 
chronic  dog  study  with  a  NOAEL  12 
mg/kg/day  based  on  alterations  in 
clinical  chemistry  levels  at  48  mg/kg/ 
day  (LOAEL).  An  aggregate  assessment 
of  TCP  resulting  from  uses  of 
chlorpyrifos,  chlorpyrifos-methyl,  and 


triclopyr  provides  an  chronic  dietary 
estimate  for  all  infants  that  utilize  0.5  % 
cPAD  to  children  1-6  years  old  that 
utilizes  1.5%  of  the  cPAD  for  TGP  when 
using  PGT  values  for  the  registered  uses 
and  assuming  all  shellfish  and 
freshwater  fish  contain  triclopyr 
residues  and  90%  of  the  triclop)rr 
residues  are  present  as  TCP. 


The  results  of  the  TGP  chronic 
aggregate  risk  analysis  indicates  that  the 
chronic  dietary  risk  estimates  for  all 
adult  population  subgroups  do  not 
exceed  the  Agency's  LOG.  The  aggregate 
TGP  EEC  of  340  ppb  are  less  than  the   ~ 
DWLOCs  for  all  population  adult 
subgroups.  The  Agency  notes  that  the 
chronic  aggregate  risk  assessment  for 
TCP  exceeds  the  Agency's  LOG  (the 
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chronic  DWLOC)  for  infants  and 
children. 


TABLE  9.— Chronic  Aggregate  Exposures  to  TCP  Residues 

m 

Scenario/Popu- 
lation Subgroup 

Subgroup 

cPAu,  mg/ 

kg/day 

Chronic  Food  Expo- 
sure\  mg/kg/day 

Maximum  Chronic  Water 
Exposure^,  mg/kg/day 

Surface  Water  EEC3. 
ppb 

Chronic  DWLOC*.  ppb 

U.S.  Population 

0.012 

0.000110 

0.011890 

340 

420 

All  infants  (<1  year 
old) 

0.012 

0.000056 

0.011944 

340 

120 

Children  (1-6 
years  old) 

0.012 

0.000185 

0.011815 

340 

120 

Children  (7-12 
years  old) 

0.012 

0.000120 

0.011880 

340 

120 

Females  (13-50 
years  old) 

0.012 

0.000099 

0.011901 

340 

360 

Males  (13-19 
years  old) 

0.012 

0.000098 

0.011902 

340 

420 

^  Chronic  aggregate  TCP  exposure  from  Table  5. 

^Maximum  chronic  water  exposure  (mg/kg/day)  =  cPAD  (mg/kg/day)  ■  chronic  food  exposure  from  DEEM  (mg/kg/day). 
^Chronic  drinking  water  estimate  based  on  sum  of  TCP  levels  from  chlorpyrifos/chlorpyrifos-methyl  and  triclopyr  uses  (see  Table  6). 
■•The  chronic  DWLOCs  were  calculated  as  follows:  DWLOC  (ng/L)  =  maximum  water  exposure  (mg/kg/day)  x  body  weight  (kg)  +  consumption 
L/day  x  0.001  mg/jig 


Although  the  generally  conservative 
aggregate  risk  assessment  based  on 
modeling  data  exceeds  the  Agency's 
LOG  under  the  chronic  exposure 
scenario  for  infeints  and  children,  the 
Agency  has  biomonitoring  data  on  416 
individuals  that  include  all  pathways 
and  routes  of  exposure  (food,  water, 
residential,  dermal,  oral,  and 
inhalation).  The  Agency  believes  that 
the  biomonitoring  study  represents  a 
worse  case  scenario  since  120  children 
that  were  monitored  were  from    ^ 
households  where  their  residents  had 
been  treated  with  a  termiticide 
containing  chlorpyrifos.  All  adult 
exposures  measured  in  studies 
represented  less  than  8%  of  the  cPAD 
for  TGP.  For  children  1-6  years  old, 
95%  of  the  individuals  had  exposures 
that  utilized  4.5%  of  the  cPAD  or  less. 
The  Agency  feels  the  biomonitoring 
studies  represent  a  worst-case  scenario 
and  that  chronic  exposure  to  TCP  for 
children  will  be  significantly  lower  than 
shown  through  biomonitoring.  The 
Agency  reached  this  conclusion  based 
on  the  fact  that  chlorpyrifos  and 
chlorpyrifos  methyl  were  the  main 
source  of  TCP  compared  to  triclopjrr.  At 
the  time  of  the  biomonitoring  study  35X 
more  chlorpyrifos  and  chlorpyrifos 
methyl  was  being  used  than  triclop}rr. 
With  the  cancellation  of  all  uses  of 
chlorpyrifos  methyl  with  the  exception 
of  the  stored  grain  use,  the  post- 
construction  use  of  chlorpyrifos  as  a 
termiticide  being  canceled  at  the  end  of 
2002,  the  pre-construction  use  of 


chlorpyrifos  as  a  termiticide  being 
canceled  in  2004/2005  unless  submitted 
data  shows  acceptable  exposure  levels 
(due  to  the  circumstances  of  its 
application  significant  exposure,  is  not 
expected  from  pre-construction  use  of 
chlorpyrifos  but  data  has  been  required 
to  confirm  this  assumption),  and 
homeowmer  applied  chlorpyrifos 
products  having  been  canceled,  the 
chronic  exposure  to  TCP  should  be 
significantly  lower  than  shown  through 
the  biomonitoring. 

iii.  Residential  assessment.  A 
residential  assessment  was  not  done  for 
TCP.  The  residential  uses  of  triclopyr 
are  expected  to  result  in  exposure  to 
levels  of  TGP  levels  that  are 
approximately  lOOX  less  than  the 
estimated  triclopyr  levels  and  the  short 
term  dermal  endpoint  for  TGP  is  5X  ' 
higher  than  same  endpoint  for  triclopyr. 
Residential  TCP  exposures  are  not 
expected  from  chlorpyrifos  or 
chlorpyrifos-methyl.  All  chlorpyrifos- 
methyl  uses  (stored  grain  only)  should 
be  completely  phased  out  by  2004.  For 
chlorpyrifos,  the  following  reductions 
are  in  progress:  Pre-construction 
termiticide  uses  will  be  completely 
phased  out  by  2004  unless  submitted 
data  shows  acceptable  risks,  post- 
construction  termiticide  uses  will  be 
completely  phased  out  by  2002, 
homeowner  applied  products  have  been 
canceled,  £md  major  reductions  in 
professionally  applied  residential  lawn/ 
ornamental  products  are  expected. 

3.  Determination  of  safety  for 
Triclopyr  and  TCP.  Based  on  these  risk 


assessments,  EPA  concludes  that  there 
is  a  reasonable  certainty  that  no  harm 
will  result  to  the  general  population, 
and  to  infants  and  children  from 
aggregate  exposure  to  triclopyr  and  TCP. 

IV.  Other  Considerations 

A.  Analytical  Enforcement  Methodology 

Adequate  enforcement  methodology 
(capillary  gas  chromatography  with 
mass  selective  detection  (GG/ 
MSD}(GRM  97.02)  is  available  to  enforce 
the  tolerance  expression.  The  method 
may  be  requested  from:  Paul  Golden, 
Analytical  Chemistry  Lab,  Office  of 
Pesticide  Programs,  Enviroiunental 
Protection  Agency,  Environmental 
Science  Center,  701  Maples  Road,  Fort 
Meade,  MD  20755-5350;  telephone 
number:  (410)  305-2960;  e-mail  address: 
golden.paul@epa.gov. 

B.  International  Residue  Limits 

There  are  no  established  or  proposed 
Codex,  Canadian,  or  Mexican  maximum 
residue  levels  (MRLs)  for  triclopyr 
residues.  Therefore,  harmonization  is 
not  an  issue  at  this  time. 

V.  Conclusion 

Therefore,  the  tolerance  is  established 
for  combined  residues  of  triclopyr  and 
its  metabolites,  3,5,6-trichloro-2- 
pyridinol  (TCP)  and  2-methoxy-3,5,6- 
trichloropyridine  (TMP)  in  or  on  fish  at 
3.0  ppm  and  shellfish  at  3.5  ppm. 

VI.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA.  as 
amended  by  the  FQPA,  any  person  may 
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file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996.  EPA  vvill 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  imtil  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  from  the  requirement  of  a 
tolerance  issued  by  EPA  under  new 
section  408(d),  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  ID  number 
OPP-2002-0190  in  the  subject  line  on 
the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  November  18,  2002. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900),  Enviroiunental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001.  You  may  also  deliver  yoiu-  request 
to  the  Office  of  the  Hearing  Clerk  in  Rm. 
104,  Crystal  Mall  #  2, 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA.  The  Office 
of  the  Hearing  Clerk  is  open  from  8  a.m. 
to  4  p.m.,  Monday  through  Friday, 


excluding  legal  holidays.  The  telephone 
nimiber  for  the  Office  of  the  Hearing 
Clerk  is  (703)  603-0061. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i )  or  request  a  waiver  of 
that  fee  pursuant  to  40  CFR  180.33(m). 
You  must  mail  the  fee  to:  EPA 
Headquarters  Accoimting  Operations 
Branch,  Office  of  Pesticide  Programs, 
P.O.  Box  360277M,  Pittsburgh,  PA 
15251.  Please  identify  the  fee 
submission  by  labeling  it  "Tolerance 
Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Enviroimiental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW..  Washington,  DC  20460- 
0001. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  HoUins,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW..  Washington,  DC  20460- 
0001. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  VI. A.,  you  should  also  send  a  copy 
of  yotir  request  to  the  PIRIB  for  its 
inclusion  in  the  official  reciwd  that  is 
described  in  Unit  I.B.2.  Mail  your 
copies,  identified  by  docket  ID  number 
OPP-2002-0190,  to:  Public  Information 
and  Records  Integrity  Branch, 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460-0001.  In  person 
or  by  courier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
I.B.2.  You  may  also  send  an  electronic 
copy  of  yovu'  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted  _ 
on  disks  in  WordPerfect  6.1/8.0  or 
ASCn  file  format.  Do  not  include  any 
CBI  in  your  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  your 


request  at  many  Federal  Depository 
Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  accoimt 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Vn.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  a  tolerance 
under  FFDCA  section  408(d)  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  imder  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4, 1993).  Because  this  rule  has 
been  exempted  from  review  under 
Executive  Order  12866  due  to  its  lack  of 
significance,  this  rule  is  not  subject  to 
Executive  Order  13211, /\ctio/is 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use  (66  FR  28355,  May 
22,  2001).  This  final  rule  does  not 
contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA).  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104-4).  Nor  does  it  require  any 
special  considerations  imder  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994);  or  OMB  review  or  any  Agency 
action  imder  Executive  Order  13045. 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23. 1997). 
This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Pubhc  Law  104—113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  petition 
imder  FFDCA  section  408(d),  such  as 
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the  tolerance  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibihty  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  In  addition,  the 
Agency  has  determined  that  this  action 
will  not  have  a  substantial  direct  effect 
on  States,  on  the  relationship  betwieen 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  entitled 
Federalism(64  FR  43255,  August  10. 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n)(4). 
For  these  same  reasons,  the  Agency  has 
determined  that  this  rule  does  not  have 
any  "tribal  implications"  as  described 
in  Executive  C3rder  13175,  entitled 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (65  FR 
67249,  November  6,  2000).  Executive 
Order  13175,  requires  EPA  to  develop 
an  accountable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 


Vin.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
nde  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  record  keeping 
requirements. 

Dated:  September  9,  2002. 

Peter  Caulkins. 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  18(MAMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q).  346(a)  and 
374. 

2.  Section  180.417  is  amended  by 
alphabetically  adding  the  commodities 
"Fish"and  "Shellfish"  to  the  table  in 
paragraph  (a)(1)  to  read  as  follows: 

§  1 80.41 7    Triclopyr;  tolerances  for 
residues. 


(a)  General.  (1)    *     * 

* 

Commodity 

Parts  per  million 

•          •          * 

•                    • 

Fish 

3.0 

•                    •                    * 

*                      • 

Shellfish  

3.5 

[FR  Doc.  02-23746  Filed  9-17-02;  8:45  am] 

BILUNQ  CODE  6560-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-^2002-02S6;  FRL-7274-9J 

Indoxacart);  Peetlctde  Tolerance  for 
Emergency  Exemption 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTKW:  Final  rule. 

summary:  This  regulation  establishes  a 
time-limited  tolerance  for  combined 
residues  of  indoxacarb  in  or  on 
cranberry.  This  action  is  in  response  to 
EPA's  granting  of  an  emergency 
exemption  under  section  18  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA)  authorizing 
use  of  the  pesticide  on  cranberry.  This 
regulation  establishes  a  maximum 
permissible  level  for  residues  of 
indoxacarb  in  this  food  commodity.  The 
tolerance  will  expire  and  is  revoked'on 
December  31,  2004. 
DATES:  This  regulation  is  effective 
September  18,  2002.  Objections  and 
requests  for  hearings,  identified  by 
docket  ID  number  OPP-2002-0256, 
must  be  received  on  or  before  November 
18.  2002. 

ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted 
electronically,  by  mail,  or  through  hand 
deli  very /courier.  Follow  the  detailed 
instructions  as  provided  in  Unit  VII.  of 
the  SUPPLEMENTARY  INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 

Andrea  Conrath,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs,    ■ 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington. 
DC  20460-0001;  telephone  number: 
(703)  308-9356;  e-mail  address^ 
conrath.andrea@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  Potentially 
affected  entities  may  include,  but  are 
not  limited  to: 

•  Crop  producers  (NAICS  111) 

•  Animal  producers  (NAICS  112) 

•  Food  Manufacturing  (NAICS  311) 

•  Pesticide  Manufacturing  (NAICS 
'32532) 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
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be  affected.  The  North  American 
hidustrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  imder  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  ID  number  OPP-2002- 
0256.  The  official  public  docket  consists 
of  the  documents  specifically  referenced 
in  this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  Although  a  part  of  the 
official  docket,  the  public  docket  does 
not  include  Confidential  Business 
Information  (CBl)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA.  This  docket  facility  is 
open  from  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is (703) 305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  dociunent 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://wrww.epa.gov/fedrgstr/.  A 
frequently  updated  electronic  version  of 
40  CFR  part  180  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/ 
cfrhtml_00/Title_40/40cfrl80  OO.html.  a 
beta  site  oirrently  under  development. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  pubUc  docket,  and  to 
access  those  documents  in  the  public 
docket  that  axe  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identffied  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

n.  Background  and  Statutory  Findings 

EPA,  on  its  own  initiative,  in 
accordance  with  sections  408(e)  and 
408(1)(6)  of  the  Federal  Food,  Drug,  and 


Cosmetic  Act  (FFDCA).  21  U.S.C.  346a. 
is  establishing  a  tolerance  for  combined 
residues  of  the  insecticide  indoxacarb, 
[(S)-methyl  7-chloro-2,5-dihydro-2- 
I  [  (methoxycarbonyl)  [4- 
(trifluoromethoxy)phenyl] 
amino]carbonyllindeno[  1 ,2- 
el[l,3,4]oxadiazine-4a(3H)-carboxylate] 
and  its  R-enantiomer  [(R)-methyl  7- 
chloro-2,5-dihydro-2- 
[[(methoxycarbonyl)[4- 
(trifluoromethoxylphenyll 
amino]carbonyl]indeno[l  ,2- 
e][1.3.4]oxadiazine-4a(3H)-carboxylatel. 
in  or  on  cranberry  at  0.5  parts  per 
million  (ppm).  This  tolerance  will 
expire  and  is  revoked  on  December  31, 
2004.  EPA  will  publish  a  dociunent  in 
the  Federal  Register  to  remove  the 
revoked  tolerance  from  the  Code  of 
Federal  Regulations. 

Section  408(1)(6)  of  the  FFDCA 
requires  EPA  to  establish  a  time-limited 
tolerance  or  exemption  bom.  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  from  the  use  of  a  pesticide  imder 
an  emergency  exemption  granted  by 
EPA  under  section  18  of  FIFRA.  Such 
tolerances  can  be  established  without 
providing  notice  or  period  for  public 
comment.  EPA  does  not  intend  for  its 
actions  on  section  18  related  tolerances 
to  set  binding  precedents  for  the 
application  of  section  408  of  the  FFDCA 
and  the  new  safety  standard  to  other 
tolerances  and  exemptions.  Section 
408(e)  of  the  FFDCA  allows  EPA  to 
establish  a  tolerance  or  an  exemption 
bora  the  requirement  of  a  tolerance  on 
its  own  initiative,  i.e.,  without  having 
received  any  petition  from  an  outside 
party. 

Section  408(b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  estabhsh  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  of  the  FFDCA 
defines  "safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  of  the  FFDCA  requires  EPA 
to  give  special  consideration  to 
exposure  of  infants  and  children  to  the 
pesticide  chemical  residue  in 
establishing  a  tolerance  and  to  "ensure 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  from  aggregate  exposure  to  the 
pesticide  chemical  residue. . . ." 


Section  18  of  the  FIFRA  authorizes 
EPA  to  exempt  any  Federal  or  State 
agency  from  any  provision  of  FIFRA,  if 
EPA  determines  that  "emergency 
conditions  exist  which  require  such 
exemption."  This  provision  was  not 
amended  by  the  Food  Quality  Protection 
Act  of  1996  (FQPA).  EPA  has 
established  regulations  governing  such 
emergency  exemptions  in  40  CFR  part 
166. 

m.  Emergency  Exemption  for 

Indoxacsirb  on  Cranberry  and  FFDCA 
Tolerances 

The  Massachusetts  Department  of 
Food  and  Agriculture  have  indicated 
that  populations  of  the  cranberry  weevil 
in  the  state  have  developed  resistance  to 
the  registered  alternative,  chlorpyrifos. 
Without  adequate  control,  this  pest  was 
expected  to  result  in  significant  crop 
damage  and  yield  losses  for  cranberry 
growers,  leading  to  significant  economic 
losses.  The  state  requested  indoxacarb 
for  this  use.  since  field  trials  have 
shown  it  to  be  effective  at  controlling 
this  pest.  EPA  has  authorized  imder 
FIFRA  section  18  the  use  of  indoxacarb 
on  cranberry  for  control  of  the  cranberry 
weevil  in  Massachusetts.  After  having 
reviewed  the  submission.  EPA  concurs 
that  emergency  conditions  exist  for  this 
State. 

As  part  of  its  assessment  of  this 
emergency  exemption,  EPA  assessed  the 
potential  risks  presented  by  residues  of 
indoxacarb  in  or  on  cranberry.  In  doing 
so,  EPA  considered  the  safety  standard 
in  section  408(b)(2)  of  the  FFDCA.  and 
EPA  decided  that  the  necessary 
tolerance  under  section  408(1)(6)  of  the 
FFDCA  would  be  consistent  with  the 
safety  standard  and  with  FIFRA  section 
18.  Consistent  with  the  need  to  move 
quickly  on  the  emergency  exemption  in 
order  to  address  an  urgent  non-routine 
situation  and  to  ensure  that  the  resiilting 
food  is  safe  and  lawful,  EPA  is  issuing 
this  tolerance  without  notice  and 
opportimity  for  public  comment  as 
provided  in  section  408(1)(6)  of  the 
FFDCA.  Although  this  tolerance  will 
expire  and  is  revoked  on  December  31. 
2004,  under  section  408(1)(5)  of  the 
FFDCA.  residues  of  the  pesticide  not  in 
excess  of  the  amounts  specified  in  the 
tolerance  remaining  in  or  on  cranberry 
after  that  date  will  not  be  imlawful. 
provided  the  pesticide  is  applied  in  a 
manner  that  was  lawful  under  FIFRA. 
and  the  residues  do  not  exceed  a  level 
that  was  authorized  by  this  tolerance  at 
the  time  of  that  application.  EPA  vdll 
take  action  to  revoke  this  tolerance 
earlier  if  any  experience  with,  scientific 
data  on,  or  other  relevant  information 
on  this  pesticide  indicate  that  the 
residues  are  not  safe. 
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Because  this  tolerance  is  being 
approved  under  emergency  conditions, 
EPA  has  not  made  any  decisions  about 
whether  indoxacarb  meets  EPA's 
registration  requirements  for  use  on 
cranberry  or  whether  a  permanent 
tolerance  for  this  use  would  be 
appropriate.  Under  these  circumstances, 
H*A  does  not  believe  that  this  tolerance 
serves  as  a  basis  for  registration  of 
indoxacarb  by  a  State  for  special  local 
needs  under  FIFRA  section  24(c).  Nor 
does  this  tolerance  serve  as  the  basis  for 
any  State  other  than  Massachusetts  to 
use  this  pesticide  on  this  crop  under 
section  18  of  FIFRA  without  following 
all  provisions  of  EPA's  regulations 
implementing  FIFRA  section  18  as 
identified  in  40  CFR  part  166.  For 
additional  information  regarding  the 
emergency  exemption  for  indoxacarb, 
contact  the  Agency's  Registration 
Division  at  the  address  provided  under 
FOR  FURTHER  INFORMATION  CONTACT. 

IV.  Aggregate  Risk  Assessment  and 
Determination  of  Safiety 

EPA  performs  a  niunber  of  analyses  to 
determine  the  risks  fitim  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  of  the 
FFDCA  and  a  complete  description  of 
the  risk  assessment  process,  see  the  final 
rule  on  Bifenthrin  Pesticide  Tolerances 
(62  FR  62961,  November  26. 1997) 
{FRL-5754-7). 

Consistent  with  section  408(b)(2)(D) 
of  the  FFDCA  ,  EPA  has  reviewed  the 
available  scientific  data  and  other 
relevant  information  in  support  of  this 
action.  EPA  has  sufficient  data  to  assess 
the  hazards  of  indoxacarb  and  to  make 
a  determination  on  aggregate  exposure. 
consistent  with  section  408(b)(2)  of  the 
FFDCA.  for  a  time-limited  tolerance  for 
combined  residues  of  indoxacarb  in  or 
on  cranberry  at  0.5  ppm. 


A.  Toxicological  Endpoints 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  vaJidity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  native  of  the 
toxic  effects  caused  by  indoxacarb,  a 
summary  of  the  toxicological  dose  and 
endpoints  for  indoxacarb  for  use  in  this 
hiunan  risk  assessment,  and  the  most 
recent  estimated  aggregate  risks 
resulting  from  registered  uses  are 
discussed  in  the  Federal  Register  for 
July  18,  2002  (67  FR  47299)  (FRL-7186- 
2)  final  rule  establishing  tolerances  for 
residues  of  indoxacarb  in/on  alfalfa 
forage,  alfalfa  hay,  peanut,  peanut  hay, 
potato,  soybean  seed,  soybean  aspirated 
grain  fractions,  and  soybean  hulls. 

Refer  to  the  July  18,  2002  Federal 
Register  document  for  a  detailed 
discussion  of  the  aggregate  risk 
assessments  and  determination  of 
safety.  EPA  relies  upon  that  risk 
assessment  and  the  findings  made  in  the 
Federal  Register  document  in  support 
of  this  action.  Below  is  a  brief  summary 
of  the  aggregate  risk  assessment, 
including  thds  use  on  cranberry. 

B.  Exposure  Assessment 

EPA  assessed  risk  scenarios  for 
indoxacarb  under  acute  and  chronic 
scenarios.  Because  there  are  no 
residential  uses  or  exposiue  scenarios, 
short-  and  intermediate-term  aggregate 
risk  assessments  were  not  conducted. 
Nor  was  a  cancer  aggregate  risk 
assessment  conducted,  because 
indoxacarb  is  classified  as  "not  likely" 
to  be  a  human  carcinogen. 


The  Dietary  Exposiue  Evaluation 
Model  (DEEKf'^)  analysis  evaluated  the 
individual  food  consumption  as 
reported  by  respondents  in  the  USDA 
1989-1992  nationwide  Continuing 
Surveys  of  Food  Intake  by  Individuals 
(CSFII)  and  accumulated  exposure  to 
the  chemical  for  each  commodity. 

The  following  assvunptions  were 
made  for  the  acute  expo8iu« 
assessments:  An  acute  Tier  2  (partially 
refined)  dietary  assessment  was 
performed  with  use  of  anticipated 
residues  (ARs)  from  field  trial  data, 
processing  factors  (where  applicable), 
and  assumed  100  percent  of  crop  treated 
(%CT).  ARs  for  meat,  milk,  poultry,  and 
eggs  were  also  calculated. 

Using  these  exposure  assumptions, 
EPA  concluded  that  indoxacarb  acute 
exposures  from  food  consumption  are 
below  levels  of  concern  (<100%  of  the 
acute  Population  Adjusted  Dose  (aPAD)) 
for  the  general  US  population  and  all 
population  suli^groups.  The  amount  of 
the  aPAD  utilized  for  the  most  highly 
exposed  subgroup.  Females  (13-50  yrs 
old)  is  41%.  Acute  risk  from  dietary 
exposure  for  the  most  highly  exposed 
infant/children  subpopulation.  Children 
(1-6  yrs  old)  is  at  12%  of  the  aPAD.  For 
the  general  US  Population  and  all  other 
population  subgroups,  acute  risk  from 
dietary  exposure  is  estimated  at  6%  of 
the  aPAD.  In  addition,  despite  the 
potential  for  acute  dietary  exposure  to 
indoxacarb  in  drinking  water^  after 
calculating  drinking  water  levels  of  f 

concern  (DWLOCs)  and  cofaiparing  them 
to  conservative  model  estimated 
environmental  concentrations  (EECs)  of 
indoxacarb  in  surface  and  ground 
waters,  EPA  does  not  expect  the 
aggregate  exposiue  to  exceed  100%  of 
the  aPAD,  as  shown  in  the  following 
Table  1. 


Table  1.— Aggregate  Risk  AssESSMEhfr  for  Acute  Exposure  to  Indoxacarb 


• 
Population  Subgroup 

aPAD(mg/ 
kg) 

%aPAD 
(Food) 

Surface 

Water  EEC 

(ppb) 

Ground 

Water  EEC 

(ppb) 

Acute 

DWLOC 

(ppb) 

General  US  Population 
Females  (13-50  yrs  old) 
Children  (1-6  yrs  old) 

0.12 
0.12 
0.12 

6 

41 
12 

13.7 
13.7 
13.7 

0.02 
0.02 
0.02 

3900 

350 
1100 

The  following  assumptions  were 
made  for  the  chronic  exposing 
assessments:  The  chronic  dietary 
assessment  assumed  tolerance  level 
residues,  default  processing  factors  and 
100%  CT.  Refinements  using  ARs, 
actual  processing  factors,  and  %CT  data 
woiUd  result  in  lower  chronic  dietary 
exposure  estimates. 


Using  these  exposure  assumptions, 
EPA  concluded  that  indoxacarb  chronic 
exposures  from  food  consumption  are 
below  levels  of  concern  (<100%  of  the 
cPAD)  for  the  general  US  population 
and  all  population  subgroups.  The 
cPAD  utilized  for  the  most  highly 
exposed  subgroup.  Children  (1-6  jrs 
old)  is  90%.  Chronic  risk  from  dietary 


exposure  for  Infents  (<1  year  old)  is  4% 
of  the  cPAD,  and  for  Children  (7-12  yrs 
old)  it  is  52%  of  the  cPAD.  Chronic 
dietary  risk  for  the  general  US 
Population  is  36%  of  the  cPAD,  and  the 
estimated  chronic  risk  for  all  other 
population  subgroups  is  below  this 
level.  In  addition,  despite  the  potential 
for  chronic  dietary  exposure  to 


I 
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indoxacarb  in  drinking  water,  after 
calculating  DWLOCs  and  comparing 
them  to  conservative  model  EECs  of 


indoxacarb  in  surface  and  ground 
waters,  EPA  does  not  expect  the 
aggregate  exposure  to  exceed  100%  of 


the  cPAD,  as  shown  in  the  following 
Table  2. 


Table  2.— Aggregate  Risk  Assessment  for  Chronic  Exposure  to  Indoxacarb 


Population  Subgroup 


General  US  Population 
Children  (1-6  yrs  oW> 
Children  (7-12  yrs  oW) 
Infants  (<1  yr  old) 


cPAD  (mg/ 
kg) 


0.02 
0.02 
0.02 
0.02 


%cPAD 
(Food) 


36 
90 
52 
49 


Surface 

Water  EEC 

(PPb) 


3.7 
3.7 
3.7 
3.7 


Ground 

Water  EEC 

(PPb) 


0.02 
0.02 
0.02 
0.02 


Chronic 

DWLOC 

(Ppb) 


450 
21 
97 

100 


Short  and  intermediatp'ierm  aggregate 
exposure  takes  into  accoujit  residential 
exposure  plus  chronic  exposure  to  food 
and  water  (considered  to  be  a 
backgroimd  exposure  level),  hidoxacarb 
is  not  registered  for  use  on  any  sites  that 
would  result  in  residential  exposure, 
and  thus  short-  and  intermediate-term 
exposiues  are  not  expected,  so  these  risk 
assessments  were  not  conducted. 

hidbxacarb  is  classified  as  "not 
likely"  to  be  a  human  carcinogen,  so  the 
Agency  did  not  conduct  a  cancer 
aggregate  risk  assessment. 

Based  on  these  risk  assessments,  EPA 
concludes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to  the 
general  population,  and  to  infants  and 
children  from  aggregate  exposure  to 
indoxacarb  residues. 

V.  Other  Consideratioiis 

A.  Analytical  Enforcement  Methodology 

Adequate  enforcement  methodology 
(HPLC/UV  Method  AMR  2712-93)  is 
available  to  enforce  the  tolerance 
expression.  The  method  may  be 
requested  from:  Calvin  Furlow,  PIRIB, 
IRSD  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW, 
Washington,  DC  20460-0001;  telephone 
nimiber:  (703)  305-5229;  e-mail  address: 
furlow.calvin@epa.gov. 

B.  International  Residue  Umits 

There  are  no  Codex,  Canadian,  or 
Mexican  maximmn  residue  limits 
established  for  indoxacarb  residues  in/ 
on  any  crop  commodities.  Therefore,  no 
compatibility  problems  exist  for  this 
tolerance. 


C  Conditions 


A  maximum  of  four  applications  may 
be  made.  A  maximum  of  0.11  poimd 
active  ingredient  (lb.  a.i.)  may  be 
applied  using  ground,  aerial,  or 
chemigation  equipment.  No  more  than 
0.44  lb.  a.i.  may  be  applied  per  acre  per 
season. 


VI.  Conclusion 

Therefore,  the  tolerance  is  established 
for  combined  residues  of  indoxacarb, 
[(S)-methyl  7-chloro-2,5-dihydro-2- 
( ( (methoxycarbony  1)  [4- 
(trifluoromethoxy)phenyl] 
aminolcarbonyllindeno[l,2- 
e]{l  ,3,4]oxadiazine-4a(3H)-carboxylate] 
and  its  R-enantiomer  [(R)-methyl  7- 
chloro-2,5-dihydro-2- 
[((methoxycarbonyl)[4- 
(trifluoromethoxy)phenyl]  - 
amino]carbonyl]indeno[l  ,2- 
elIl,3.4]oxadiazine-4a{3H)-carboxylatel, 
in  or  on  cranberry  at  0.50  ppm. 

Vn.  Obiections  and  Hearing  Retjuests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procediu«s  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA,  EPA  will  continue 
to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  of  the  FFDCA 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  regulation 
for  an  exemption  from  the  requirement 
of  a  tolerance  issued  by  EPA  under  new 
section  408(d)  of  the  FFDCA,  as  was 
provided  in  the  old  sections  408  and 
409  of  the  FFDCA.  However,  the  period 
for  filing  objections  is  now  60  days, 
rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
.  accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  ID  number 
OPP-2002-0256  in  the  subject  line  on 
the  first  page  of  your  submission.  All 


requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  November  18,  2002. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to.  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900C), 
Enviroiunental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001.  You  may  also  deliver 
.your  request  to  the  Office  of  the  Hearing 
Clerk  in  Rm.l04,  Crystal  Mall  #2, 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA. 
The  Office  of  the  Hearing  Clerk  is  open 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  number  for  the  Office  of  the 
Hearing  Clerk  is  (703)  603-0061. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
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refund  is  equitable  and  not  contrary  to 
the  piupose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Permsylvania 
Ave.,  NW..  Washington,  DC  20460- 
0001. 

If  you  would  like^to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  Hollins,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001. 

3.  Copies  for  ti\e  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  Vn.A.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.I.  Mail  your 
copies,  identified  by  the  docket  ID 
number  OPP-2002-0256,  to:  Public 
Information  and  Records  Integrity 
Branch,  Information  Resources  and 
Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Enviroiunental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001.  In  person  or  by  courier,  bring  a 
copy  to  the  location  of  the  PIRIB 
described  in  Unit  I.B.I.  You  may  also 
send  an  electronic  copf  of  yoiu  request 
via  e-mail  to:  opp-docket@epa.gov. 
Please  use  an  ASCII  file  format  and 
avoid  the  use  of  special  characters  and 
any  form  of  encryption.  Copies  of 
electronic  objections  and  hearing 
requests  will  also  be  accepted  on  disks 
in  WordPerfect  6.1/8.0  or  ASCII  file 
format.  Do  not  include  any  CBI  in  your 
electronic  copy.  You  may  also  submit  an 
electronic  copy  of  your  request  at  many 
Federal  Depository  Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 


Vm.  Regulatory  Aflsessment 
Requirements 

This  final  rule  establishes  a  time- 
limited  tolerance  under  section  408  of 
the  FFDCA.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  these 
types  of  actions  from  review  imder 
Executive  Order  12866,  entided 
Regulatory  Planning  and  Review  (58  FR 
51735,  October  4, 1993).  Because  this 
rule  has  been  exempted  from  review  , 
under  Executive  Order  12866  due  to  its 
lack  of  significance,  this  nde  is  not 
subject  to  Executive  Order  13211, 
Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  (66  FR  28355,  May 
22,  2001).  This  final  rule  does  not 
contain  any  information  collections 
subject  to  OMB  approval  imder  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104-4).  Nor  does  it  require  any 
special  considerations  under  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994);  or  OMB  review  or  any  Agency 
action  under  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997). 
This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  v?)luntaTy 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  FIFRA 
section  18  exemption  under  section  406 
of  the  FFDCA,  such  as  the  tolerance  in 
this  final  rule,  do  not  require  the 
issuance  of  a  proposed  rule,  the 
requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  In  addition,  the 
Agentfy  has  determined  that  this  action 
will  not  have  a  substantial  direct  effect 
on  States,  on  the  relationship  between 
the  national  govenmient  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 


have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regiUates  growers,  food 
processors,  food  handlers,  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  section  408(nX4)  of  the 
FFDCA.  For  these  same  reasons,  the 
Agency  has  determined  that  this  rule 
does  not  have  any  "tribal  implications" 
as  described  in  Executive  Older  131 75, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (65  FR 
67249,  November  6,  2000).  Executive 
Order  13175,  requires  EPA  to  develop 
an  accountable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  order  to  include  regulations 
that  have  "substantid  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 
relationship  between  the  Federal 
Govenunent  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
llius.  Executive  Order  13175  does  not 
apply  to  this  rule. 

K.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
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rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultural  commodities.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements.  "    - 

Dated:  September  11,  2002. 
Peter  Caulkins, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 


PART180-{AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346(a)  and 
371. 

2.  Section  180.564  is  amended  by 
adding  the  following  language  and  table 
to  paragraph  (b)  to  read  as  follows: 

§180.564    Indoxacarfo;  tolerances  for 
residues. 

(a)*     *     * 

(b)  Time-limited  tolerances  are 
established  for  the  residues  of 
indoxacarb,  [(S)-methyl  7-chloro-2,5- 
dihydro-2-[l(methoxycarbonyl)[4- 


Commodity 


(trifluoromethoxy)phenyl] 
aminolcarbonyljindeno  (1,2- 
e][l,3,4]oxadiazine-4a(3H)-carboxylate] 
and  its  R-enantiomer  [(R)-methyl  7- 
chloro-2 ,5-dihyd^o-2- 
[  [  (methoxycarbony  1)  [4- 
(trifluoromethoxy)phenyl] 
amino]carbonyl]indeno[l  ,2* 
el[l,3,4]oxadiazine-4a(3H)-carboxylate 
in  connection  with  use  of  the  pesticide 
imder  section  18  emergency  exemptions 
granted  by  EPA.  The  tolerances  are 
specified  in  the  following  table,  and  will 
expire  and  are  revoked  on  the  dates 
specified. 


Crant)erry 


Parts  per  million 


0.50 


Expiration/revoca- 
tion date 


12/31/04 


(FR  Doc.  02-23745  Filed  9-17-02;  8:45  am) 

BILUNG  CODE  6560-SO-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart300  1- 
[FRt-7377-21  I 

National  Oil  and  Hazardous 
SubstancM  Pollution  Contingency 
Plan;  Nationai  Priorities  List  Update 

agency:  Environmental  Protection 

Agency. 

action:  Notice  of  deletion  of  the  Tulalip 

Landfill  Superfund  Site  fi'om  the 

National  Priorities  List. 

summary:  The  U.S.  Environmental 
Protection  Agency  (EPA),  Region  10, 
annoimces  the  deletion  of  the  Tulalip 
LandfiU  which  is  located  within  the 
Tulalip  Indian  Reservation  in 
Snohomish  County,  Washington,  fi'om 
the  National  Priorities  List  (NPL).  The 
NPL  is  appendix  B  of  40  CFR  part  300 
which  is  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  (NCP),  which  EPA 
promulgated  pursuant  to  section  105  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA),  as  amended. 
EPA  and  the  Tulalip  Tribes  have 
determined  that  the  Site  poses  no 
significant  threat  to  public  health  or  the 
environment  and,  therefore,  no  further 
remedial  measures  pursuant  to  CERCLA 
are  appropriate. 

EFFECTIVE  DATE:  September  18,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Gaines.  EPA  Point  of  Contact, 


U.S.  Environmental  Protection  Agency, 
Region  10, 1200  Sixth  Avenue,  Mail 
Stop  ECL-110.  Seattle,  WA  98101,  (206) 
553-1066. 

SUPPLEMENTARY  INFORMATION:  The  site  to 
be  deleted  fi'om  the  NPL  is:  Tulalip 
Landfill  Site,  Snohomish  Coimty, 
Washington. 

A  Notice  of  Intent  to  Delete  for  this 
site  was  published  in  the  Federal 
Register  on  June  7,  2002  (67  FR  39326). 
The  closing  date  for  comments  was  July 
8,  2002.  EPA  received  two  comment 
letters.  One  comment  letter  received  by 
EPA  was  from  the  Department  of 
Interior  (the  Department)  requesting  that 
the  deletion  be  delayed  because  a  study 
conducted  last  year  identified  that  some 
of  the  osprey  in  the  Everett  Harbor 
vicinity  were  having  problems  with 
reproduction  and  deformities.  EPA  has 
determined  that  the  selected  remedy  for 
Tulalip  Landfill  has  been,  and  still  is, 
protective  of  human  health  and  the 
environment.  Monitoring  has 
demonstrated  that  the  remediated 
landfill  represents  only  a  minor  source 
of  contamination  to  the  highly 
industrialized  Everett  Harbor.  The 
Department  is  in  the  process  of 
conducting  a  new  study  in  the  Everett 
Harbor  and  is  looking  specifically  at  the 
osprey  issue.  EPA  welcomes  the 
opportunity  to  discuss  the  results  of  the 
new  study  and,  as  necessary,  at  ways  to 
evaluate  the  problem  on  a  larger  hairbor- 
wide  basis  which  includes  several  other 
sources  of  contamination.  The  Tulalip 
Tribes  (the  lead  Natural  Resource 
Trustee  for  this  site)  and  the  National 
Oceanic  and  Atmospheric 
Administration  remain  supportive  of  the 
deletion. 

The  other  commentor  asked  if  EPA  is 
changing  the  requirement  in  the  Record 


of  Decision  (ROD)  to  maintain  the 
selected  remedy  in  perpetuity.  EPA  is 
not  changing  the  requirement  in  the 
ROD  to  maintain  the  selected  remedy  in 
perpetuity.  Consistent  with  the  ROD, 
the  Operation  and  Maintenance  (O&M) 
Plan  will  be  fully  implemented  at  the 
site  in  perpetuity,  or  until  EPA 
determines  that  implementation  of  the 
O&M  Plan  is  no  longer  necessary.  EPA   - 
has  a  legal  commitment  from 
Washington  Waste  Hauling  and 
Recycling  to  conduct  O&M  activities  for 
the  first  four  years,  and  the  Tulalip 
Tribes  for  the  next  26  years.  These 
agreements  are  contained  in  a  consent 
decree  with  EPA.  The  need  to  continue 
O&M  activities  after  the  first  30  years 
will  be  revisited  at  that  time. 
Institutional  controls,  including  land 
use  restrictions,  groundwater  use 
restrictions,  environmental  buffer  zones 
and  maintenance  of  an  entrance  sign, 
are  in  place  and  will  continue  to  be 
implemented  in  perpetuity. 

The  same  commentor  also  asked  if 
EPA  is  confident  that  mechanisms  for 
Tulalip  Landfill  are  sufficient  to  ensure 
that  perpetual  care  is  maintained.  EPA 
is  confident  that  appropriate 
mechanisms  are  in  place  with  the 
Tulalip  Tribes  to  implement  the  ROD, 
including  institutional  controls. 

EPA  identifies  sites  that  appear  to 
present  a  significant  risk  to  public 
health,  welfare,  or  the  environment  and 
it  maintains  the  NPL  as  the  list  of  those 
sites.  Any  site  deleted  fi'om  the  NPL 
remains  eligible  for  Fimd-financed 
remedial  actions  in  the  unlikely  event 
that  conditions  at  the  site  warrant  such 
action.  Section  300.425(e)(3)  of  the  NCP 
states  that  Fund-financed  actions  may 
be  taken  at  sites  deleted  from  the  NPL. 
Deletion  of  a  site  from  the  NPL  does  not 
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affect  responsible  party  liability  or 
impede  Agency  efforts  to  recover  costs 
associated  with  response  efforts. 

List  of  Subfects  in  40  CFR  Part  300 

Environmental  protection.  Air 
pollution  control.  Chemicals,  Hazardous 
substances,  Hazardous  waste. 
Intergovernmental  relations,  Penalties, 
Reporting  and  recordkeeping 
requirements,  Superfund,  Water 
pollution  control.  Water  supply. 

Dated:  September  6.  2002. 
L.  John  lani, 
Regional  Administrator,  Region  10. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  part  300  is  amended 
as  follows: 

PART  300-[AMENDED] 

1.  The  authority  citation  for  part  300 
continues  to  read  as  follows: 

Authority:  42  U.S.C  9601-9657;  33  U.S.C. 
1321(c)(2);  E.O.  12777,  56  FR  54757,  3  CFR, 
1991  Comp..  p.351:  E.O.  12580.  52  FR  2923, 
3  CFR  1987  Comp.,  p.l93. 

Appendix  B — [Amended] 

2.  Table  1  of  appendix  B  to  part  300 
is  amended  by  removing  the  entry  for 
the  "Tulalip  LandfiU"  site,  "Marysville, 
WA." 

[FR  Doc.  02-23471  Filed  9-17-02;  8:45  am] 

BILUNG  CODE  6S60-5(M> 


ENVIRONMENTAL  PROTECTION     ' 
AGENCY 

40  CFR  Part  300 
tFRL-737^1] 

National  Oil  and  Hazardous  Substance 
Pollution  Contingency  Plan;  Nationai 
Priorities  List  Update 

AGENCY:  Environmental  Protection 

Agency. 

action:  Notice  of  deletion  for  the  Del 

Norte  Coimty  Pesticide  Storage  Area 

Superfund  Site  from  the  National 

Priorities  List. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  Region  IX  is  issuing  a 
Notice  of  Deletion  for  the  Del  Norte  . 
County  Pesticide  Storage  Area 
Superfimd  Site  (Site)  located  in 
Crescent  City,  California,  from  the 
National  Priorities  List  (NPL).  The  NPL 
is  appendix  B  of  40  CFR  part  300  which 
is  the  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
(NCP),  which  EPA  promulgated 
pursuant  to  section  105  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA),  as  amended.  The 


EPA  and  the  State  of  California,  through 
the  California  Department  of  Toxic 
Substances  Control,  have  determined 
that  all  appropriate  response  actions 
under  CERCLA,  other  than  Operation 
and  Maintenance  and  Five- Year 
reviews,  have  been  completed. 
However,  this  deletion  does  not 
preclude  future  actions  under 
Superfund. 

EFFECTIVE  DATE:  September  18,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beatriz  BofiU,  Project  Manager,  U.S. 
EPA,  Region  IX,  SFD-7-2,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105-3901,  (415)  972-3260  or  (800) 
231-3075. 

SUPPLEMENTARY  INFORMATION:  The  Site 
to  be  deleted  form  the  NPL  is  the  Del 
Norte  Coimty  Pesticide  Storage  Area 
Superfund  Site,  in  Crescent  City, 
California. 

A  Notice  of  Intent  to  Delete  for  this 
Site  was  published  in  the  Federal 
Register  August  8,  2002  (67  FR  51528). 
The  closing  date  for  comments  on  the 
Notice  of  Intent  to  Delete  was 
September  9,  2002.  No  comments  were 
received,  therefore,  EPA  has  not 
prepared  a  Responsiveness  Summary. 
EPA  identifies  sites  that  appear  to 
present  a  significant  risk  to  public 
health,  welfare,  or  the  environment,  and 
it  maintains  the  NPL  as  the  list  of  those 
sites.  Section  300.425(e)(3)  of  the  NCP 
states  that  Fund-financed  actions  may 
be  taken  at  sites  deleted  from  the  NPL 
in  the  unlikely  event  that  conditions  at 
these  sites  warrant  such  actions. 
Deletion  of  a  site  from  the  NPL  does  not 
affect  responsible  party  liability  or 
impede  EPA's  efforts  to  recover  costs 
associated  with  response  efforts. 

List  of  Subjects  in  40  CFR  Part  300 

Environmental  protection.  Air 
pollution  control.  Chemicals,  Hazardous 
substances.  Hazardous  waste. 
Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping 
requirements,  Superfund,  Water 
pollution  control.  Water  supply. 

Dated:  September  10,  2002. 
Wayne  Nastri, 
Regional  Administrator.  Region  IX. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  part  300  is  amended 
as  follows: 

PART  300— [AMENDED] 

1.  The  authority  citation  for  part  300 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1321(c)(2):  42  U.S.C. 
9601-9657;  E.O.  12777,  56  FR  54757,  3  CFR, 
1991  Comp.,  p.  351;  E.O.  12580,  52  FR  2923; 
3  CFR,  1987  Comp.,  p.  193. 

Appendix  B — [Amended] 


2.  Table  1  of  appendix  B  to  part  300 
is  amended  by  removing  the  entry  for 
"Del  Norte  Pesticide  Storage,  Crescent 
City,  CA,". 

[FR  Doc.  02-23742  Filed  9-17-02;  8:45  am) 

MLUNQ  COOe  «S60-6(M> 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  300 

[Doclwt  No.  020131023-205»-O2;  1.0. 
091002F] 

Pacific  Halibut  Fisheries;  Oregon  Sport 
Fisheries 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Inseason  action;  request  for 

comments. 

SUMMARY:  NMFS  announces  changes  to 
the  regulations  for  the  Area  2A  sport 
halibut  fisheries  off  the  central  coast  of 
Oregon.  This  action  opens  the  all-depth 
sport  halibut  fisheries  off  the  central 
Oregon  coast  for  additional  days  on 
September  18  and  19.  The  intention  of 
this  action  is  to  give  Oregon  anglers 
access  to  remaining  2002  halibut  quota 
before  the  closure  of  West  Coast  sport 
halibut  fisheries  on  September  30.  2002. 
DATES:  Effective  0001  local  time, 
September  13,  2002,  through  the 
Federal  Register  publication  of  the  2003 
specification  management  measures. 
Comments  on  this  rule  will  be  accepted 
through  October  3,  2002. 
ADDRESSES:  Submit  comments  to  D. 
Robert  Lohn,  Regional  Administrator,     > 
Northwest  Region.  NMFS.  7600  Sand 
Point  Way  NE,  Seattle,  WA  98115-0070. 
This  Federal  Register  document  is  >s^ 
available  on  the  Government  Printing 
Office's  website  at:  http:// 

www.access.gpo.gov/su docs/aces/ 

acesl40.html. 

FOR  FURTHER  INFORMATION  CONTACT: 
Yvonne  deReynier  or  Jamie  Goen 
(NMFS,  Northwest  Region),  206-526- 
6140. 

SUPPLEMENTARY  INFORMATION:  The  Area 
2A  Catch  Sharing  Plan  (Plan)  for  Pacific 
halibut  off  Washington,  Oregon,  and 
California  was  implemented  for  2002 
via  final  rule  on  March  20,  2002  (67  FR 
12885).  Those  regulations  established 
the  2002  combined  north  central  and 
south  central  Oregon  subquota  for  all- 
depth  sport  fisheries  at  229,103  lb  (104 
mt)  This  fishery  is  managed  with  two 
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main  all-depth  openings  in  May  and  in 
August,  with  subquotas  for  the  separate 
openings.  If  the  main  May  all-depth 
opening  does  not  take  all  of  the  halibut 
set  aside  for  that  opening,  NMFS 
coordinates  with  the  Oregon 
Department  of  Fish  and  Wildlife 
(ODFW)  and  with  the  International 
Pacific  Halibut  Commission  (IPHC)  to 
reopen  the  fishery  in  May  and  Jime  on 
pre-determined  days.  Any  May  all- 
depth  quota  that  is  not  taken  in  the 
main  May  opening  or  in  subsequent 
May-Jime  openings  is  held  for  use  in  the 
August  all-depth  fishery.  If  the  main 
August  all-depth  opening  does  not  take 
all  of  the  halibut  set  aside  for  that 
fishery,  NMFS  again  coordinates  with 
ODFW  and  IPHC  to  reopen  the  fishery 
in  August  and  September  on  pre- 
determined days.  For  2002,  the  Plan's 
final  rule  set  pre-determined  additional 
opening  days  for  August-September  on 
August  23-24  and  on  September  20-21. 

Oregon  central  coast  sport  halibut 
landings  have  proceeded  at  an 
unusually  slow  pace  in  2002. 
Participating  anglers  and  charterboat 
operators  attribute  the  decreased  fishery 
participation  to  both  bad  weather  days 
and  to  a  lower  nation-wide  public 
interest  in  recreational  traveling.  The 
May  all-depth  fisheries  took 
approximately  126,255  lb  (57  mt)  which 
is  45.189  lb  (21  mt)  below  the  171,444 
lb  (78  mt)  of  halibut  available  for  these 
fisheries. 

The  halibut  quota  not  taken  in  the 
main  May  all-depth  opening  and  the 
subsequent  May-June  all-depth 
reopenings  was  made  available  to  the 
August  all-depth  opening,  increasing 
the  pre-season  August  all-depth  quota 
from  57,660  lb  (26  mt)  to  102,949  lb 
(46.7  mt).  The  main  August  all-depth 
opening  was  held  on  August  2  and  3. 
Because  this  main  opening  again  did  not 
take  the  quota  available  to  the  August- 
September  all-depth  fisheries,  NMFS 
conferred  with  ODFW  and  IPHC  and  re- 
opened the  fishery  on  the  pre- 
determined reopening  dates  of  August 
23-24. 

In  reviewing  Oregon  central  coast 
spprt  halibut  landings  through  the 
August  23-24  fishery,  ODFW  alerted 
NMFS  and  IPHC  that  an  additional 
39,732  lb  (18  mt)  of  halibut  remained  in 
the  all-depth  quota.  In  addition,  the 
state  agency  also  reported  that  the 
Oregon  central  coast  nearshore  fishery 
had  taken  just  2,017  lb  (0.9  mt)  of  its 
19,797  lb  (9.0  mt)  quota  through  the  end 
of  August. 

NMFS  reviewed  the  Plan,  the  2002 
halibut  fishery  regulations,  and  central 
Oregon  landings  through  the  end  of 
August  with  ODFW  and  IPHC  via 
telephone  conference  on  August  30. 


2002.  Under  the  Plan,  NMFS  may  move 
halibut  quota  from  the  nearshore  fishery 
to  the  all-depth  fishery  if  it  appears 
unlikely  that  the  nearshore  fishery  will 
use  all  of  its  quota  before  the  season 
closure  on  September  30.  Also  imder 
paragraph  {f)(5)  of  the  Plan,  "Flexible 
Inseason  Management  Measiires," 
NMFS  may  take  inseason  action  to 
revise  or  add  fishing  season  dates  if  the 
action  is  necessary  to  allow  allocation 
objectives  to  be  met,  and  if  the  action 
will  not  result  in  exceeding  the  catch 
lunit  for  the  area. 

In  reviewing  available  halibut  quota 
firom  the  nearshore  and  all-depth 
fisheries  and  landings  patterns  in  the 
all-depth  fisheries  for  2002,  NMFS, 
ODFW,  and  the  IPHC  determined  that 
both  the  all-depth  fishery  and  the 
nearshore  fishery  landings  for  2002 
would  likely  be  well  below  their  quotas 
without  additional  inseason  measures  to 
allow  all-depth  fishing  beyond  the  pre- 
determined reopening  dates  of 
September  20  and  21.  In  conferring,  the 
agencies  agreed  that  by  shifting  15,000 
lb  (6.8  mt)  of  quota  from  the  nearshore 
fishery  to  the  all-depth  fishery,  adequate 
quota  would  remain  available  to  the 
nearshore  fishery  for  the  remainder  of 
the  2002  season.  The  agencies  also 
agreed  that  by  adding  15,000  lb  (6.8  mt) 
to  the  halibut  available  to  the  all-depth 
fishery  for  a  total  of  54,732  lb  (24.8  mt.) 
sufficient  quota  would  be  available  to 
provide  additional  all-depth  opening 
dates.  The  all-depth  halibut  fishery  is 
expected  to  take  approximately  10,000^ 
lb  (4.5  mt)  to  12,000  lb  (5.4  mt)  per  day. 
NMFS  discussed  potential  additional 
opening  dates  with  ODFW  and  IPHC 
and  determined  that  re-opening  the 
fishery  for  4  consecutive  days, 
September  18-21,  would  be  preferable 
to  re-opening  on  the  pre-determined 
dates  of  September  20-21  and  then 
again  on  the  following  weekend  of 
September  27-28.  Oregon's  recreational 
hunting  season  opens  the  last  weekend 
of  September  and  many  of  the  persons 
who  would  normally  participate  in 
recreational  halibut  fisheries  are 
expected  to  also  participate  in  the  start 
of  the  hunting  season.  NMFS 
determined  that  allovdng  additional  all- 
depth  opportunities  for  the  purpose  of 
maximizing  angler  access  to  the  quota 
would  be  best  accomplished  by 
providing  additional  opening  dates 
prior  to  the  start  of  the  Oregon  hunting 
season. 

To  meet  the  objectives  of  the  Plan  and 
for  the  reasons  stated  above,  NMFS  has 
determined  that  an  inseason 
management  action  is  needed  to  provide 
additional  opening  dates  for  the  Oregon 
central  coast  all-depth  sport  halibut 
fishery  on  September  18  and  19,  2002. 


This  inseason  action  would  set  the  final 
all-depth  opportunity  for  Oregon  central 
coast  sport  halibut  fishing  for  September 
18-21. 

NMFS  Action 

For  the  reasons  stated  above,  NMFS 
annoimces  the  following  change  to  the 
2002  Pacific  halibut  management 
measures  (67  FR  12885,  March  20, 
2002). 

1.  On  page  12895,  in  section  24.  Sport 
Fishing  for  Halibut,  paragraph 
(4)(b)(v)(A)(3)  is  revised  to  read  as 
follows: 

24.  Sport  Fishing  for  Halibut 

***** 

(4)*** 

(b)*** 

(v)  *  •  • 

(A)  *  *  * 

(3)  The  third  season  is  open  on 
Augiist  2  and/or  3  or  imtil  the  combined 
quotas  for  the  all-depth  fisheries  in  the 
subareas  described  in  paragraphs  (v) 
and  (vi)  of  this  section  totaling  229,103 
lb  (103.9  mt)  are  estimated  to  have  been 
taken  and  the  area  is  closed  by  the 
Commission,  whichever  is  earlier.  An 
inseason  announcement  will  be  made  in 
mid-July  as  to  whether  the  fishery  will 
be  open  on  August  2  and/or  3.  If  the 
harvest  during  this  opening  does  not 
achieve  the  229,103  lb  (103.9  mt)  quota, 
the  season  will  reopen.  Season 
reopening  dates  are  August  23,  24,  and 
September  18-21.  If  a  decision  is  made 
inseason  to  allow  fishing  on  one  or  more 
of  these  dates,  notice  of  the  reopening 
date  will  be  annoimced  on  the  NMFS 
hotline  (206)  526-6667  or  (800)  662-^ 
9825. 
***** 

2.  On  page  12896,  in  section  24.  Sport 
Fishing  for  Halibut,  paragraph 
(4)(b)(vi){A)(3)  is  revised  to  read  as 
follows: 

24.  Sport  Fishing  for  Halibut 

***** 
(4)*** 

(b)*** 

(vi)  *  *  * 

(A)  *  *  * 

(3)The  third  season  is  open  on  August 
2  and/or  3  or  until  the  combined  quotas 
for  the  all-depth  fisheries  in  the 
subareas  described  in  paragraphs  (v) 
and  (vi)  of  this  section  totaling  229,103 
lb  (103.9  mt)  are  estimated  to  have  been 
taken  and  the  area  is  closed  by  the 
Commission,  whichever  is  earlier.  An 
inseason  aimoimcement  will  be  made  in 
mid-July  as  to  whether  the  fishery  will 
be  open  on  August  2  and/or  3.  If  the 
harvest  during  this  opening  does  not 
achieve  the  229.103  lb  (103.9  mt)  quota, 
the  season  wiU  reopen.  Season 
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reopening  dates  are  August  23,  24.  and 
September  18-21.  If  a  decision  is  made 
inseason  to  allow  fishing  on  one  or  more 
of  these  dates,  notice  of  the  reopening 
date  will  be  announced  on  the  NMFS 
hotline  (206)  526-6667  or  (800)  662- 
9825. 


Classification 

This  action  is  authorized  by  the 
regulations  implementing  the  Area  2A 
Pacific  Halibut  Catch  Sharing  Plan.  The 
determination  to  take  these  actions  is 
based  on  the  most  recent  data  aveulable. 
The  Assistant  Administrator  for 
Fisheries,  NOAA  (AA),  has  determined 
that  good  cause  exists  for  this  document 
to  be  published  without  affording  a 
prior  opportunity  for  public  comment 
under  5  U.S.C.  553(b)(B)  because  doing 
so  would  be  impracticable  and  contrary 
to  the  public  interest.  Providing  prior 
notice  and  opportunity  for  public 
comment  would  be  impracticable 
because  it  would  delay  action  beyond 
the  September  30,  2002,  closing  of  West 
Coast  sport  halibut  fisheries.  Providing 
prior  notice  for  public  comment  would 
be  contrary  to  the  public  interest 
because  it  would  prevent  the  Oregon 
sport  fisheries  from  having  access  to 
remaining  halibut  quota  available  off  the 
central  Oregon  coast.  For  the  above 
reasons,  the  AA  has  also  determined 
that  good  cause  exists  to  waive  the  delay 
of  effectiveness  of  this  action  under  5 
U.S.C.  553(d)(3). 

Public  comments  will  be  received  for 
a  period  of  15  days  after  the   ~ 
effectiveness  of  this  action.  This  action 
is  authorized  by  section  25  of  the  annual 
management  measures  for  Pacific 
halibut  fisheries  published  on  March  20, 
2002  (67  FR  12885),  and  has  been 
determined  to  be  not  significant  for 
purposes  of  Executive  Order  12866. 

Authority:  16  U.S.C.  773-773k. 
Dated:  September  13,  2002 
John  H.  Dunnigan 

Director,  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 
(FR  Doc.  02-23738  Filed  9-13-02;  4:27  pm] 
BILUNQ  CODE  351»-22-8 


DEPARTMENT  OF  COMMERCE 

National  Ocaanie  and  Atmoapharic 
Admlnlatration 

50  CFR  Part  660 

[Doclwt  No.  011218302-1302-01;  091202B] 

Fiahariaa  Off  Waat  Coaat  Stataa  and  In 
tha  Waatam  Pacific;  Coaatal  Palagic 
Spaciaa  Flahailaa;  Cloaura  of  ttia 
Haliary  for  PacMc  Sardlna  Nortti  of  PL 
Piadraa  Blancaa,  CA 

AQENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Closure  of  the  fishery  for  Pacific 

sardine  north  of  Pt.  Piedras  Blancas. 

SUMMARY:  NMFS  announces  the  closure 
of  the  fishery  for  Pacific  sardine  in  the 
U.S.  exclusive  economic  zone  off  the 
Pacific  coast  north  of  Pt.  Piedras 
Blancas,  CA,  (35°  40'  N.  lat.)  at  0001  hrs 
local  time  on  September  14,  2002.  The 
closure  will  remain  in  effect  until  the 
reallocation  of  the  remaining  portion  of 
the  coast  wide  harvest  guideline  is 
required  by  the  Coastal  Pelagics  Species 
Fishery  Management  Plan  (FMP).  That 
reallocation  is  expected  to  occtir  on  or 
about  October  1,  2002.  The  purpose  of 
this  action  is  to  .comply  with  the 
allocation  procedures  mandated  by  the 
FMP. 

DATES:  Effective  0001  hrs  September  14, 
2002,  through  December  31,  2002,  or 
until  the  harvest  guideline  is  reallocated 
by  notice  in  the  Federal  Register. 
ADDRESSES:  The  data  that  was  used  as 
the  basis  for  this  action  is  available  for 
public  inspection  at  the  Office  of  the 
Acting  Regional  Administrator,  Rodney 
R.  Mclnnis,  Southwest  Region  (Regional 
Administrator),  NMFS,  501  W.  Ocean 
Boulevard,  Suite  4200.  Long  Beach.  CA 
90802-4213. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  J.  Morgan,  Southwest  Region, 
NMFS,  (562)  980-4036. 
SUPPl^MENTARY  INFORMATION:  The 
harvest  guideline  for  Pacific  sardine  for 
the  2002  fishing  season  was  published 
at  66  FR  66811  (December  27,  2001).  For 
the  fishing  season  January  1,  2002, 
through  December  31,  2002,  the  harvest 
guideline  for  the  Pacific  coast  of  118,442 
mt  was  calculated  according  to  the 


formula  in  the  FMP,  of  which  39,481  mt 
was  allocated  north  of  Pt.  Piedras 
Blancas,  CA,  and  78.961  mt  was 
allocated  south  of  Pt.  Piedras  Blancas. 
CA,  according  to  the  allocation 
procedure  in  the  FMP.  The  procedure 
was  adopted  to  prevent  any  segment  of 
the  fishing  industry  firom  gaining  an 
unfair  harvesting  advantage  due  to  the 
regional  availability  of  sardine  as  it 
migrates  along  the  U.S.  West  coast.  On 
October  1  of  each  year,  the  remaining 
harvest  guideline  north  and  south  of  Pt. 
Piedras  Blancas,  CA,  is  totaled  and 
divided  equally  between  the  two  areas. 
Fishermen  will  be  notified  of  the 
reallocation  by  marine  radio  and/or  by 
NMFS  hoUine. 

As  of  August  26.  2002,  32,002  mt  of 
the  39,481-mt  allocation  north  of  Pt. 
Piedras  Blancas,  CA,  had  been  landed. 
The  harvest  rate  indicates  that  39,481 
mt  will  be  reached  on  September  13, 
2002,  which  reouires  that  the  fishery 
north  of  Pt.  Piedras  Blancas,  CA,  be 
closed  until  calculations  can  be 
completed  on  the  harvest  guideline 
remaining  so  that  reallocation  can  occur 
on  or  about  October  1,  2002.  Permit 
holders  were  notified  of  this  closure  via 
letters  mailed  September  6,  2002,  and 
via  the  Southwest  Region  website  at 
http://caldera.8ero.nmfs.gov.  For  the 
reasons  stated  here  and  in  accordance 
with  the  FMP  and  its  implementing 
regulations  at  50  CFR  660.508,  the 
fishery  for  Pacific  sardine  north  of  Pt. 
Piedras  Blancas.  CA,  will  be  closed  at 
0001  hrs  September  14,  2002.  through 
December  31,  2002,  or  until  the  harvest 
guideline  is  reallocated  by  notice  in  the 
Federal  Register  except  that  up  to  45  - 
percent  by  weight  of  Pacific  mackerel, 
northern  anchovy,  jack  mackerel,  or 
market  squid  may  consist  of  Pacific 
sardine. 

aaaaiflcation 

This  action  is  required  by  50  CFR 
660.509  and  is  exempt  from  review 
under  Executive  Order  12866. 

Authority:  Authority:  16  U.S.C.  1801  et 
seq. 

Dated:  September  13.  2002. 
|ohn  H.  Dunnigan, 

Director.  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 
[FR  Doc.  02-23739  Filed  9-13-02:  3:52  pm) 
MLUNQ  COM  M10-3»-« 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  mies  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  ttie  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

PockM  No.  2002-CE-33-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Pilatus 
Britten-Norman  Limtted  BN-2A  and 
BN2A  IMIc.  ill  Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemeiking 

(NPRM). 


summary:  This  document  proposes  to 
supersede  Airworthiness  Directive  (AD) 
97_14_01,  which  currently  applies  to  all 
Pilatus  Britten-Norman  (Pilatus  Britten- 
Norman)  Limited  BN-2A  and  BN2A  Mk. 
in  series  airplanes.  AD  97-14-01 
requires  repetitively  inspecting  the  left- 
hand  rudder  bar  assembly  for  cracks, 
measuring  the  slider  tube  unit  wall 
thickness,  and  modifying  the  rudder  bar 
assembly  by  installing  a  slider  tube  imit 
of  improved  design  as  a  terminating 
action  for  the  repetitive  inspections.  AD 
g7_14_0i  resulted  from  mandatory 
continuing  airworthiness  information 
(MCAI)  issued  by  the  airworthiness 
authority  for  the  United  Kingdom. 
Reports  of  cracks  being  foimd  on  the 
right-hand  rudder  bar  assembly  and  the 
r  inadvertent  omission  of  requiring 
inspection  of  the  rudder  pedal  beams 
prompted  this  action.  This  proposed  AD 
would  retain  the  requirements  of  AD 
97-14-01  and  require  inspections  of  the 
right-hand  rudder  bar  assembly  and 
each  rudder  pedal  beam.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  failure  of  the  pilot's 
and  co*pilot's  rudder  bar  assemblies, 
which  could  result  in  loss  of  control  of 
the  airplane  during  landing  operations. 
DATES:  The  Federal  Aviation 
Administration  (FAA)  must  receive  any 
comments  on  this  proposed  rule  on  or 
before  October  25,  2002. 
ADDRESSES:  Submit  comments  to  FAA, 
Central  Region,  Office  of  the  Regional 


Counsel,  Attention:  Rules  Docket  No. 
2002-CE-33-AD,  901  Locust,  Room 
506,  Kansas  City,  Missouri  64106.  You 
may  view  any  comments  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
You  may  also  send  comments 
electronically  to  the  following  address: 
9-ACE-7-Docket@faa.gov.  Comments 
sent  electronically  must  contain 
"Docket  No.  2002-CE-33-AD"  in  the 
subject  Une.  If  you  send  comments 
electronically  as  attached  electronic 
files,  the  files  must  be  formatted  in 
Microsoft  Word  97  for  Windows  or 
ASCII  text. 

You  may  get  service  information  that 
applies  to  this  proposed  AD  from  B-N 
Group  Limited,  Bembridge,  Isle  of 
Wight,  United  Kingdom  P035  5PR; 
telephone:  +44  (0)  1983  872511; 
facsimile:  +44  (0)  1983  873246.  You 
may  also  view  this  information  at  the 
Rules  Docket  at  the  address  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Doug  Rudolph,  Aerospace  Engineer, 
FAA,  Small  Airplane  Directorate,  901 
Locust,  Room  301,  Kansas  City, 
Missouri  64106;  telephone:  (816)  329- 
4059;  facsimile:  (816)  329-^090. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

How  Do  I  Comment  on  This  Proposed 
AD? 

The  FAA  invites  comments  on  this 
proposed  rule.  You  may  submit 
whatever  written  data,  views,  or 
arguments  you  choose.  You  need  to 
include  the  rule's  docket  number  and 
submit  your  comments  to  the  address 
specified  under  the  caption  ADDRESSES. 
We  will  consider  all  comments  received 
on  or  before  the  closing  date.  We  may 
amend  this  proposed  rule  in  light  of 
comments  received.  Factual  information 
that  supports  your  ideas  and  suggestions 
is  extremely  helpful  in  evaluating  the 
effectiveness  of  this  proposed  AD  action 
and  determining  whether  we  need  to 
take  additional  rulemaking  action. 

Are  There  Any  Specific  Portions  of  This 
Proposed  AD  I  Should  Pay  Attention 
To? 

The  FAA  specifically  invites 
comments  on  the  overall  regulatory, 
economic,  enviroimiental,  and  energy 
eispects  of  this  proposed  rule  that  might 
suggest  a  need  to  modify  the  rule.  You 
may  view  all  comments  we  receive 
before  and  after  the  closing  date  of  the 


rule  in  the  Rules  Docket.  We  will  file  a 
report  in  the  Rules  Docket  that 
sunmiarizes  each  contact  we  have  with 
the  public  that  concerns  the  substantive 
parts  of  this  proposed  AD. 

How  Can  I  Be  Sure  FAA  Receives  My 
Comment? 

If  you  want  FAA  to  acknowledge  the 
receipt  of  your  mailed  comments,  you 
must  include  a  self-addressed,  stamped 
postcard.  On  the  postcard,  write 
"Comments  to  Docket  No.  2002-CE-33- 
AD."  We  will  date  stamp  and  mail  the 
postcard  back  to  you. 

Discussion 

Has  FAA  Taken  Any  Action  to  This 
Point? 

Reports  of  failure  of  the  pilot's  rudder 
bar  caused  FAA  to  issue  AD  97-14-01 
on  all  Pilatus  Britten-Norman  BN-2A 
and  BN2A  Mk.  ID  series  airplanes. 
Fractures  of  the  central  pillar/slider  tube 
adjacent  to  the  welded  transverse  lugs 
caused  the  pilot's  rudder  bar  to  fail.  AD 
97-14-01,  Amendment  39-10058  (62 
FR  35670,  July  2, 1997).  currently 
requires  the  following: 
— ^Repetitively  inspecting  the  left-hand 

rudder  bar  assembly  for  cracks; 
— Measiuing  the  slider  tube  imit  wall 

thickness;  and 
— Modifying  the  rudder  bar  assembly  by 
installing  a  slider  tube  unit  of 
improved  design  as  a  terminating 
action  for  the  repetitive  inspections. 

What  Has  Happened  Since  AD  97-14- 
01  To  Initiate  This  Action? 

The  Civil  Aviation  Authority  (CAA), 
which  is  the  airworthiness  auUiority  for 
the  United  Kingdom,  recently  notified 
FAA  of  the  need  to  change  AD  97-14- 
01.  The  CAA  reports  that  £ractiu»s  in 
the  central  pillar/slider  tube  adjacent  to 
the  welded  transverse  lugs  have  been 
found  on  the  co-pilot's  (or  dual)  rudder 
bar  assembly.  These  reports  prompted  a 
need  to  require  inspections  of  the  right- 
hand  rudder  bar  assembly  in  addition  to 
the  left-hand  rudder  bar  assembly.  We 
also  realized  we  inadvertently  omitted 
from  AD  97-14-01  repetitive 
inspections  of  the  rudder  pedal  beam  as 
specified  in  Britten-Norman  Service 
Bulletin  No.  BN-2/SB.  56,  Issue  2,  dated 
February  13, 1978. 
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Is  There  Service  Information  That 
Applies  to  This  Subject? 

B-N  Group  Ltd.  has  issued  Service 
Bulletin  Number  SB  111,  Issue  2,  dated 
April  1.2002. 

What  Are  the  Provisions  of  This  Service 
Bulletin? 

The  service  bulletin  includes 
procedures  for: 
— Repetitively  inspecting  the  left-hand 

and  right-hand  rudder  bar  assembly 

for  cracks; 
— Measuring  the  slider  tube  unit  wall 

thickness;  and 

— Modifying  the  rudder  bar  assembly  by 
installing  a  slider  tube  imit  of 
improved  design  as  terminating  action 
for  the  repetitive  inspections. 

What  Action  Did  the  CAA  Take? 

The  CAA  classified  this  service 
bulletin  as  mandatory  in  order  to  assure 
the  continued  airworthiness  of  these 
airplanes  in  the  United  Kingdom.  The 
CAA  classifying  a  service  bulletin  as 
mandatory  is  the  same  in  the  United 
Kingdom  as  the  FAA  issuing  an  AD  in 
the  United  States. 


IVas  This  in  Accordance  With  the 
Bilateral  Airworthiness  Agreement? 

These  airplane  models  are 
manufactiired  in  the  United  Kingdom 
and  are  type  certificated  for  operation  in 
the  United  States  under  the  provisions 
of  section  21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement. 

Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  FAA  informed  of  the  situation 
described  above. 

The  FAA's  Determination  and  an 
Explanation  of  the  Provisions  of  the 
Proposed  AD 

What  Has  FAA  Decided? 

The  FAA  has  examined  the  findings 
of  the  CAA;  reviewed  all  available 
information,  including  the  service 
information  referenced  above;  and 
determined  that: 

— The  unsafe  condition  referenced  in 
this  document  exists  or  could  develop 
on  other  Pilatus  Britten-Norman  BN- 
2A  and  BN2A  Mk.  Ill  series  airplanes 
of  the  same  type  design  that  are  on  the 
U.S.  registry; 


—The  actions  of  AD  97-14-01. should 
be  retained,  and  the  right-hand  (co- 
pilot's) rudder  bar  assembly  and  the 
rudder  pedal  beams  should  be 
included  in  the  inspection 
requirements;  and 

— AD  action  should  be  taken  in  order  to 
correct  this  unsafe  condition. 

What  Would  the  Proposed  AD  Require? 

This  proposed  AD  would  supersede 
AD  97-14-01  with  a  new  AD  that  would 
retain  the  actions  of  AD  97-14-01  and 
require  inspections  of  the  right-hand 
(co-pilot's]  rudder  bar  assembly  and  the 
rudder  pedal  beams. 

Coat  Impact 

How  Many  Airplanes  Would  the 
Proposed  AD  Impact? 

We  estimate  that  this  proposed  AD 
affects  113  airplanes  in  the  U.S.  registry. 

What  Would  Be  the  Cost  Impact  of  the 
Proposed  AD  on  Owners/Operators  of 
the  Affected  Airplanes? 

We  estimate  the  following  costs  to 
accomplish  the  proposed  inspection: 


Lat)orcost 

Parts  cost 

1 

Total  cost 
per  airplane 

Total  cost  on  U.S.  operators 

6  workhours  x  $60  -  $360  

No  parts  required 

$360. 

$360  X  113  s  $40  680 

We  estimate  the  following  costs  to  accomplish  any  necessary  replacements  that  would  be  required  based  on  the  results 
of  the  proposed  inspection.  We  have  no  way  of  determining  the  number  of  airplanes  that  may  need  such  replacement: 


Labor  cost 

Parts  cost 

Total  cost  per  airplane 

10  workhours  x  $60  =  $600 

$1,300 

$600 +  $1.300 -$1,900 

Compliance  Time  of  This  Proposed  AD 

What  Would  Be  the  Compliance  Time  of 
This  Proposed  AD? 

The  compliance  time  of  this  proposed 
AD  is  based  on  number  of  landings 
rather  than  hours  time-in-service  (TIS). 

Why  Is  the  Compliance  Time  Presented 
in  Landings  Instead  of  Hours  Time-in- 
Service? 

The  reason  for  this  type  of  compliance 
is  that  the  area  that  is  showing  fatigue 
is  the  pilot's  and  co-pilot's  rudder  bar 
assemblies  and  pillar/slider  tube  unit. 
This  area  of  the  airplane  is  used  during 
the  landing  operation. 

Furthermore,  the  stress  and  fatigue  is 
greater  in  the  thinner  gauged  metal 
slider  tube  unit  upon  landing.  We  have 
determined  to  use  the  number  of 
landings  as  the  compliance  time  for  this 
proposed  AD. 

Since  airplane  operators  are  not 
required  to  keep  track  of  landings,  we 


will  provide  a  method  of  calculating 
hours  TIS  into  landings. 

Regulatory  Impact 

Would  This  Proposed  AD  Impact 
Various  Entities? 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government,  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposed  rule 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

Would  This  Proposed  AD  Involve  a 
Significant  Rule  or  Regulatory  Action? 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"Significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 


Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Sub|ects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 
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PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  FAA  amends  §  39.13  by  removing 
Airworthiness  Directive  (AD)  97-14-01, 
Amendment  39-10058  (62  FR  35670. 
July  2, 1997),  and  by  adding  a  new  AD 
to  read  as  follows: 

Pilatus  Britten-Norman  Limited:  Docket  No. 

2002-CE-33-AD;  Supersedes  AD  97-14- 

01,  Amendment  39-10058 
(a)  What  airplanes  are  affected  by  this  AD? 
This  AD  affects  the  following  airplane 


models,  all  serial  numbers,  that  are 
certificated  in  any  category: 

Models 

BN-2A,  BN-2A-2,  BN-2A-3,  BN-2A-6,  BN- 
2A-8,  BN-2A-9,  BN-2A-20.  BN-2A-21, 
BN-2A-26,  BN-2A-27,  BN2A  MK.  ID. 
BN2A  MK.  m-2,  and  BN2A  MK.  01-3 

(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
airplanes  identified  in  paragraph  (a)  of  this 
AD  must  comply  with  this  AD. 

(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 
to  prevent  failure  of  the  pilot's  and  co-pilot's 
rudder  bar  assemblies,  which  could  result  in 
loss  of  control  of  the  airplane  during  landing 
operations. 

(d)  What  actions  must  I  accomplish  to 
address  this  problem?  To  address  this 
problem,  you  must  accomplish  the  following: 


(1)  Right-hand  and  left-hand  slider  tube 
and  vertical  pillar  of  the  rudder  bar.  Within 
500  landings  after  the  last  inspection 
required  by  AD  97-14-01  or  the  next  100 
landings  after  the  effective  date  of  this  AD, 
whichever  occurs  later,  inspect  (visually  and 
using  a  dye  penetrant  method)  the  left-hand 
and  right-hand  slider  tube  and  vertical  pillar 
of  the  rudder  bar  unit  for  cracks  and  measure 
the  slider  tube  wall  to  determine  thickness. 
Accomplish  this  inspection  and  follow-up 
actions  below  in  accordance  with  the 
instructions  specified  in  B-N  Group  Ltd. 
Service  Bulletin  Number  SB  1 1 1 ,  Issue  2, 
dated  April  1,  2002  (Part  of  this 
accomplishment  is  the  incorporation  of 
Britten-Norman  Service  Bulletin  No.  BN-2/ 
SB.  56,  Issue  2,  dated  February  13, 1978;  and 
Britten-Norman  Service  Bulletin  No.  BN-2/ 
SB.  Ill,  Issue  1,  dated  October  25, 1977.): 


If 


(i)  No  cracks  are  found  during  the  inspection 
required  in  paragraph  (d)(1)  of  this  AD  and 
the  slider  tube  wall  thickness  Is  0.056-inch 
(17  s.w.g.). 


(ii)  No  cracks  are  found  during  inspection  re- 
quired in  paragraph  (d)(1)  of  this  AD  and  ttie 
slider  tube  wall  thk:kness  is  Q.036-lnch  (20 
s.w.g.). 


Then 


Repetitively  inspect  the  left-hand  and  right- 
hand  stkler  tub  and  vertk:al  pillar  of  the  md- 
der  bar  unit  and  install  Modlfwatk>n  NB/M/ 
948,  part  number  (P/N)  NB-45-A1-2975  or 
FAA-approved  equivalent  part  number,  on 
the  left-hand  and  right-hand  sikler  tube  and 
vertrcal  pillar  of  the  mdder  bar  unit.  When 
this  modification  is  Incorporated,  the  repet- 
itive inspections  In  that  area  may  be  ternii- 
nated. 


(iH)  if  any  crack(s)  is/are  found  during  any  in- 
spectk>n  on  the  left-hand  or  right-hand  sikler 
tube  and  vertical  pillar  of  the  rudder  bar  unit. 


Repetitively  inspect  the  left-hand  and  right- 
hand,  slider  tube  and  vertkal  pillar  of  the 
rudder  bar  unit  inspection  and  Install  Modi- 
fkatlon  NB/M/948,  part  number  (P/N)  NB- 
45-A1-2975  or  F/VA-approved  equivalent 
part  number,  on  tfie  left-hand  and  right- 
hand  sikjer  tube  and  vertk:al  pillar  of  the 
mdder  bar  unit.  When  this  modlfteation  is 
incorporated,  ttie  repetitive  inspections  in 
that  area  may  be  terminated. 


When 


Repetitively  Inspect  at  Intervals  not  to  exceed 
500  landings  after  the  initial  inspection  re- 
quired in  paragraph  (d)(1)  of  this  AD.  Incor- 
porate modlffcation  upon  ttie  accumulation 
of  5,000  landings  after  August  18,  1997 
(the  effective  date  of  AD  97-14-01)  or  with- 
in the  next  500  landings^after  the  effective 
date  of  this  AD,  whrchever  occurs  later  (un- 
less any  crack(s)  is/are  found  during  an  in- 
spection). 


Install  Modlffcation  NB/M/948,  P/N  NB-45- 
A1-2975  or  F/VA-approved  equivalent  part 
number,  on  the  cracked  slider  tube  and 
vertical  pillar  of  the  njdder  bar  unit.  When 
this  modification  is  incorporated,  the  repet- 
itive Inspections  in  that  area  may  be  termi- 
nated. 


(iv)  Only  install  rudder  bar  assemblies  that  in- 
corporate Modification  NB/M/948. 


fiiS  of  the  effective  date  of  this  AD 


Repetitively  inspect  at  Intervals  not  to  exceed 
250  landings  after  the  Initial  inspection.  In- 
corporate ttie  modification  upon  ttie  accu- 
mulatkjn  of  2,500  landings  after  August  18, 
1997  (the  effective  date  of  AD  97-14-01) 
or  witiiln  ttie  next  250  landings  after  ttie  ef- 
fective date  of  ttiis  AD,  whtehever  occurs 
later  (unless  any  crack(s)  Is/are  found  dur- 
ing an  inspection). 


Prior  to  further  flight   after  the   inspection 
where  the  crack(s)  is/are  found. 


Not  applk:ab<e 


(2)  Rudder  pedal  beams.  Accomplish  the  following  on  the  rudder  pedal  beams: 


Action 


(i)  Inspect  (visually  and  using  a  dye  penetrant 
inspection  method)  each  rudder  pedal  beam 
for  cracks  and  replace  any  cracked  beam 
with  a  P/N  NB-45-C-2153  (Post  Mod  No. 
BB/M/341)  mdder  pedal  beam. 


Compliance 


(11)  Only  install  P/N  NB-45-C-2153  (Post  Mod 
hto.  BB/M/341)  mdder  pedal  beams. 


Inspect  within  ttie  next  100  landings  after  the 
effective  date  of  ttiis  AD  and  ttiereafter  at 
intervals  not  to  exceed  500  landings.  Re- 
place prior  to  further  flight  after  the  Inspec- 
tion where  any  crack(s)  is/are  found.  Con- 
tinue with  repetitive  inspection  intervals. 


As  of  the  effective  date  of  ttiis  AD 


Procedures 


In  accordance  with  Britten-Norman  Service 
Bulletin  No.  BN-2/SB.  56.  Issue  2,  dated 
Febmary  13,  1978. 


Not  Applk:able. 


Note  1:  If  operators  have  not  recorded  the 
number  of  landings,  the  landings  can  be 


calculated  by  multiplying  3  landings  per  1 
hour  TIS. 


(e)  Can  I  comply  with  this  AD  in  any  other 
way?  (1)  You  may  use  an  alternative  method 
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of  compliance  or  adjust  the  compliance  time 
if: 

(i)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety;  and 

(ii)  The  Standards  Office  Manager,  Small 
Airplane  Directorate,  approves  your 
alternative.  Submit  your  request  through  an 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Standards  Office  Manager. 

(2)  Alternative  methods  of  compliance 
approved  in  accordance  with  AD  97-14-01, 
which  is  superseded  by  this  AD,  are  not 
approved  as  alternative  methods  of 
compliance  with  this  AD. 

Note  2:  This  AD  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  AD, 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  afi^ected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (e) 
of  this^AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  you  have  not 
eliminated  the  unsafe  condition,  specific 
actions  you  propose  to  address  it. 

(f)  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
compliance?  Contact  Doug  Rudolph, 
Aerospace  Engineer,  FAA,  Small  Airplane 
Directorate,  901  Locust,  Room  301,  Kansas 
City,  Missouri  64106;  telephone:  (816)  29- 
4059;  facsimile:  (816)  329-4090. 

(g)  What  if  I  need  to  fly  the  airplane  to 
another  location  to  comply  with  this  AD?  The 
FAA  can  issue  a  special  flight  permit  under 
§§21.197  and  21.199  of  the  Federal  Aviation 
Regulations  (14  CFR  21.197  and  21.199)  to 
operate  your  airplane  to  a  location  where  you 
can  accomplish  the  requirements  of  this  AD. 

(h)  How  do  I  get  copies  of  the  documents 
referenced  in  this  AD?  You  may  obtain  copies 
of  the  documents  referenced  in  this  AD  from 
B-N  Group  Limited,  Bembridge,  Isle  of  Wight, 
United  Kingdom  P035  5PR;  telephone:  +44 
(0)  1983  872511;  facsimile:  •t-44  (0)  1983 
873246.  You  may  examine  these  documents 
at  FAA,  Central  Region,  Office  of  the 
Regional  Counsel,  901  Locust,  Room  506, 
Kansas  City,  Missouri  64106. 

(i)  Does  this  AD  action  affect  any  existing 
AD  actions?  This  amendment  supersedes  AD 
97-14-01,  Amendment  39-10058. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  B-N  Group  Ltd.  Service  Bulletin  Number 
SB  111.  Issue  2,  dated  April  1,  2002.  This 
service  bulletin  is  classified  as  mandatory  by 
the  United  Kingdom  Civil  Aviation  Authority 
(CAA). 

Issued  in  Kansas  City,  Missouri,  on 
September  11,  2002. 

Michael  Gallagher, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

(FR  Doc.  02-23653  Filed  9-17-02;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
FMtoral  Aviation  Administration 

14  CFR  Part  39 

[Docli0t  No.  2002-CE-35-AD1 

RIN  2120-AA64 

Airwoflhinaaa  Dlractivaa;  Pilatus 
Brittsn-Norman  LlmHsd  BN-2  and 
BN2A  Mk.  IN  Ssries  Airplanss 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  nUemaking 

(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  all  Pilatus 
Britten-Norman  (Pilatus  Britten* 
Norman)  Limited  BN-2  and  BN2A  Mk. 
in  series  airplanes.  This  proposed  AD 
would  require  you  to  inspect  the 
universal  joints  on  the  pilot's  and  co- 
pilot's control  column  to  determine  the 
diameter  of  the  shaft.  This  proposed  AD 
is  the  result  of  mandatory  continuing 
airworthiness  information  (MCAI) 
issued  by  the  airworthiness  authority  for 
the  United  Kingdom.  The  actions 
specified  by  this  proposed  AD  are 
intended  to  correct  the  installation  of 
universal  joints  that  have  the  wrong- 
sized  shaft,  which  could  result  in  failure 
of  the  pilot's  and/or  co-pilot's  control 
column.  Such  failure  could  lead  to  loss 
of  control  of  the  airplane. 
DATES:  The  Federal  Aviation 
Administration  (FAA)  must  receive  any 
comments  on  this  proposed  rule  on  or 
before  October  24,  2(X)2. 
ADDRESSES:  Submit  comments  to  FAA, 
Central  Region,  Office  of  the  Regional 
Counsel,  Attention:  Rules  Docket  No. 
2002-CE-35-AD,  901  Locust,  Room 
506,  Kansas  City,  Missotiri  64106.  You 
may  view  any  comments  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
You  may  also  send  comments 
electronically  to  the  following  address: 
9-ACE-7-Docket@faa.gov.  Comments 
sent  electronically  must  contain 
"Docket  No.  2002-CE-35-AD  "  in  the 
subject  line.  If  you  send  comments 
electronically  as  attached  electronic 
files,  the  files  must  be  formatted  in 
Microsoft  Word  97  for  Windows  or 
ASCn  text. 

You  may  get  service  information  that 
applies  to  this  proposed  AD  from  B-N 
Group  Limited,  Bembridge,  Isle  of 
Wight,  United  Kingdom  P035  5PR; 
telepl^one:  -^44  (0)  1983  872511; 
facsimile:  •h44  (0)  1983  873246.  You 
may  also  view  this  information  at  the 
Rides  Docket  at  the  address  above. 


FOR  FURTHER  INFORMATION  CONTACT: 
Doug  Rudolph,  Aerospace  Engineer, 
FAA,  Small  Airplane  Directorate,  901 
Locust,  Room  301,  Kansas  City, 
Missouri  64106;  telephone:  (816)  329- 
4059;  facsimile:  (816)  329-4090. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

How  Do  I  Comment  on  This  Proposed 
AD? 

The  FAA  invites  comments  on  this  ' 
proposed  rule.  You  may  submit 
whatever  written  data,  views,  or 
argimients  you  choose.  You  need  to 
include  the  rule's  docket  number  and 
submit  your  comments  to  the  address 
specified  under  the  caption  ADDRESSES. 
We  will  consider  all  comments  received 
on  or  before  the  closing  date.  We  may 
amend  this  proposed  rule  in  light  of 
comments  received.  Factual  information 
that  supports  your  ideas  and  suggestions 
is  extremely  helpful  in  evaluating  the 
effectiveness  of  this  proposed  AD  action 
and  determining  whether  we  need  to 
take  additional  rulemaking  action. 

Are  There  Any  Specific  Portions  of  This 
Proposed  AD  I  Should  Pay  Attention 
To? 

The  FAA  specifically  invites 
comments  on  the  overall  regulatory, 
economic,  environmental,  and  eneigy 
aspects  of  this  proposed  rule  that  might 
suggest  a  need  to  modify  the  rule.  You 
may  view  all  comments  we  receive 
before  and  after  the  closing  date  of  the 
rule  in  the  Rules  Docket.  We  will  file  a 
report  in  the  Rules  Docket  that 
summarizes  each  contact  we  have  with 
the  public  that  concerns  the  substantive 
parts  of  this  proposed  AD. 

How  Can  I  Be  Sure  FAA  Receives  My 

Comment? 

If  you  want  FAA  to  acknowledge  the 
receipt  of  your  mailed  comments,  you 
must  include  a  self-addressed,  stamped 
postcard.  On  the  postcard,  write 
"Comments  to  Docket  No.  2002-CE-35- 
AD."  We  will  date  stamp  and  mail  the 
postcard  back  to  you. 

Diacuasion 

What  Events  Have  Caused  This 
Proposed  AD? 

The  Civil  Aviation  Authority  (CAA), 
which  is  the  airworthiness  authority  for 
the  United  Kingdom,  recenUy  notified 
FAA  that  an  unsafe  condition  may  exist 
on  all  Pilatus  Britten-Norman  BN-2  and 
BN2A  Mk.  Ill  series  airplanes.  The  CAA 
reports  that,  during  maintenance  on  one 
of  the  affected  airplanes,  an  undersized 
imiversal  joint  was  found.  This 
installation  of  imdersized  universcd 
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joints  are  the  result  of  a  quality  control 
problem. 

What  Are  the  Consequences  if  the 
Condition  Is  Not  Corrected? 

TKs  condition,  if  not  corrected,  could 
cause  failure  of  the  pilot's  and/or  co- 
pilot's control  column.  Such  failure 
could  result  in  loss  of  control  of  the 
airplane.  '    M 

Is  There  Service  Information  That 
Applies  To  This  Subject? 

Britten-Norman  has  issued  B-N 
Group  Ltd.  Service  Bulletin  Number  SB 
284,  Issue  1,  dated  May  9,  2002. 

What  Are  the  Provisions  of  This  Service 
Information? 

The  service  bulletin  includes 
procedures  for  inspecting  the  universal 
joints  Ml  the  pilot's  and  co-pilot's 
control  column  to  determine  the 
diameter  of  the  shaft  and  replacing  any 
universal  joint  that  is  the  wrong  size. 

What  Action  Did  the  CAA  Take? 
The  CAA  classified  this  service 
bulletin  as  mandatory  and  issued  British 
AD  Number  004-05-2002,  dated  May 
30,  2002,  in  order  to  ensure  the 
continued  airworthiness  of  these 
airplanes  in  the  United  Kingdom. 

Was  This  in  Accordance  With  the 
Bilateral  Airworthiness  Agreement? 

These  airplane  models  are 
manufactured  in  the  United  Kingdom 


and  are  type  certificated  for  operation  in 
the  United  States  under  the  provisions 
of  section  21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement. 

Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  FAA  informed  of  the  situation 
described  above. 

The  FAA's  Deteniiination  and  an 
Explanation  of  the  Provisions  of  This 
Proposed  AD 


What  Has  FAA  Decided? 
The  FAA  has  examined  the  findings 

of  the  CAA;  reviewed  all  available 

information,  including  the  service 

information  referenced  above;  and 

determined  that: 

— The  unsafe  condition  referenced  in 
this  document  exists  or  could  develop 
on  other  Pilatus  Britten-Norman  BN- 
2  and  BN2A  ML  III  series  airplanes  of 
the  same  type  design  that  are  on  the 
U.S.  registey; 

— The  actions  specified  in  the 
previously-referenced  service 
information  should  be  accomplished 
on  the  affected  airplanes;  and 

— AD  action  should  be  taken  in  order  to 
correct  this  unsafe  condition. 

What  Would  This  Proposed  AD  Require? 

This  proposed  AD  would  require  yoy 
to  incorporate  the  actions  in  the 
previously-referenced  service  bulletin. 


What  Are  the  Differences  Between  This 
Proposed  AD,  the  Service  Information, 
and  the  CAA  AD? 

The  CAA  AD  and  the  service 
information  requires  inspection  and,  if 
necessary,  replacement  of  any  imiversal 
joint  that  is  not  the  correct  size  within 
the  next  10  hours  time-in-service  (TIS) 
after  the  effective  date  of  the  AD.  We 
propose  a  requirement  that  you  inspect 
and,  if  necessary,  replace  within  30  days 
after  the  effective  date  of  this  proposed 
AD.  We  do  not  have  justification  to 
require  this  action  within  the  next  10 
hours  TIS.  We  use  compliance  times 
such  as  this  when  we  have  identified  an 
urgent  safety  of  flight  situation.  We 
believe  that  30  days  will  give  the 
owners  or  operators  of  the  affected 
airplanes  enough  time  to  have  the 
proposed  actions  accomplished  without 
compromising  the  safety  of  the  - 
airplanes. 

Cost  Impact 

How  Many  Airplanes  Would  This 
Proposed  AD  Impact? 

We  estimate  that  this  proposed  AD 
affects  135  airplanes  in  the  U.S.  registry. 

What  Would  Be  the  Cost  Impact  of  This 
Proposed  AD  on  Owners/Operators  of 
the  Affected  Airplanes? 

We  estimate  the  foUoMong  costs  to 
accomplish  the  proposed  inspection: 


Labor  cost  per  universal  joint 


1  worktKXjr  x  $60  =  $60  (3  universal  joints  per 
airplane). 


Parts  cost 


No  parts  required 


Total  cost  per  universal  joint 


$60  ($60  X  3  universal  joints  per  airplane  = 
$180). 


Total  cost  on  U.S. 
operators 


$180  X  135  =  $24,300 


We  estimate  the  following  costs  to  accomplish  any  necessary  replacements  that  would  be  required  based  on  the  results 
of  the  proposed  inspection.  We  have  no  way  of  determining  the  number  of  airplanes  that  may  need  such  replacement: 


Labor  cost  per  universal  joint 


2  worlttKHjrs  x  $60  =  $120 


Parts  cost 


$2,000  per  universal  joint 


Total  cost  per  universal 
joint 


$120 -(-$2,000  =  $2,120 


Compliance  Time  of  This  Proposed  AD 

What  Would  Be  the  Compliance  Time  of 
This  Proposed  AD? 

The  compliance  time  of  this  proposed 
AD  is  "within  the  next  30  days  after  the 
effective  date  of  this  AD." 

Why  Is  the  Compliance  Time  Presented 
in  Calendar  Time  Instead  of  Hours 
Time-in-Service  (TIS)? 

This  unsafe  condition  is  not  a  result 
of  the  niunber  of  times  the  airplane  is 
operated.  The  chance  of  this  situation 
occurring  is  the  same  for  an  airplane 
with  10  hours  time-in-service  (TIS)  as  it 


would  be  for  an  airplane  with  500  hours 
TIS.  For  this  reason,  the  FAA  has 
determined  that  a  compliance  based  on 
calendar  time  should  be  utilized  in  this 
AD  in  order  to  assure  that  the  imsafe 
condition  is  addressed  on  all  airplanes 
in  a  reasonable  time  period. 

Regulatory  Impact 

Would  This  Proposed  AD  Impact 
Various  Entities? 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 


the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  &at  this  proposed  rule 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

Would  This  Proposed  AD  Involve  a 
Significant  Rule  or  Regulatory  Action? 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  action  (1)  is 
not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  xmder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
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promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption  ' 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  under  the  authority       ^ 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 


proposes  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [AnMndMQ 

2.  FAA  amends  §  39.13  by  adding  a 
new  airworthiness  directive  (AD)  to 
read  as  follows: 

Pilatus  Britten-Norman  Limited:  Docket  No. 
2002-CE-35-AD 

(a)  What  airplanes  are  affected  by  this  AD? 
This  AD  affects  the  following  airplane 
models',  all  serial  numbers,  that  are 
certificated  in  any  category: 


Modeb 

BN-2.  BN-2A.  BN-2A-2.  BN-2A-3.  BN-2A- 
6.  BN-2A-8.  BN-2A-9.  BN-2A-20.  BN- 
2A-21.  BN-2A-26.  BN-2A-27.  BN-2B-20, 
BN-2B-21.  BN-2B-26.  BN-2B-27,  BN-2T. 
BN-2T^R,  BN2A  MK.  UI.  BN2A  MK.  Ill-  " 
2.  and  BN2A  MK.  111-3. 

(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
airplanes  identified  in  paragraph  (a)  of  this 
AD  must  comply  with  this  AD. 

(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 
to  correct  the  installation  of  universal  joints 
that  have  the  wrong-sized  shaft,  which  could 
result  in  failure  of  the  pilot's  and/or  co- 
pilot's control  column.  Such  failure  could 
lead  to  loss  of  control  of  the  airplane. 

(d)  What  actions  must  I  accomplish  to 
address  this  problem?  To  address  this 
problem,  you  must  accomplish  the  following: 


Actions 


Compliance 


Procedures 


(1)  Inspect  all  universal  joints  on  ttie  pilot's  and 
co-pilot's  control  column  to  determine  the  di- 
ameter of  the  shaft. 

(i)  If  the  universal  joint  diameter  is  1.154  to 
1.155  inches,  re-install  into  the  airplane;  and 

(ii)  If  the  universal  joint  diameter  is  not  1.154  to 
1.155  Inches  in  diameter,  replace  with  a  new 
universal  joint  that  has  a  diameter  of  1.154  to 
1.155  inches. 

(2)  Do  not  install  any  universal  joint  that  is  not 
1.154  to  1.155  inches  in  diameter. 


Inspect  within  the  next  30  days  after  ttie  ef- 
fective date  of  this  AD.  F^place  prior  to  fur- 
ther flight  after  the  inspection. 


In  accordance  with  B-N  Group  Ltd.  Sennca 
Bulletin  Number  SB  284..  Issue  1.  dated 
May  9.  2002. 


As  of  the  effective  date  of  this  AD 


In  accordance  with  B-N  Group  Ltd.  Service 
Bulletin  Number  SB  284.  Issue  1,  dated 
May  9,  2002. 


(e)  Can  I  comply  with  this  AD  in  any  other 
way?  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 

(1)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety;  and 

(2)  The  Standards  Office  Manager.  Small 
Airplane  Directorate,  approves  your 
alternative.  Submit  your  request  through  an 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Standards  Office  Manager. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  AD, 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (e) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and.  if  you  have  not 
eliminated  the  unsafe  condition,  specific 
actions  you  propose,to  address  it. 

(f)  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
compliance?  Contact  Doug  Rudolph, 
Aerospace  Engineer.  FAA.  Small  Airplane 
Directorate,  901  Locust.  Room  301 .  Kansas 
City.  Missouri  64106;  telephone:  (816)  329- 
4059;  facsimile:  (816)  329-4090. 

(g)  What  if  I  need  to  fly  the  airplane  to 
another  location  to  comply  with  this  AD?  The 


FAA  can  issue  a  special  flight  permit  under 
sections  21.197  and  21.199  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197  and 
21.199)  to  operate  your  airplane  to  a  location 
where  you  can  accomplish  the  requirements 
of  this  AD. 

(h)  How  do  I  get  copies  of  the  documents 
referenced  in  this  AD?  You  may  get  copies  of 
the  documents  referenced  in  this  AD  from  B- 
N  Group  Limited.  Bembridge.  Isle  of  Wight. 
United  Kingdom  P035  5PR;  telephone:  -^44 
(0)  1983  872511;  facsimile:  -I-44  (0)  1983 
873246.  You  may  view  these  documents  at 
FAA,  Central  Region.  Office  of  the  Regional 
Counsel.  901  Locust,  Room  506,  Kansas  City. 
Missouri  64106. 

Note  2:  The  subject  of  this  AD  is  addressed 
in  British  AD  Number  004-05-2002.  dated 
May  30.  2002. 

Issued  in  Kansas  City.  Missouri,  on 
September  10.  2002. 
Michael  Gallagher, 

Manager.  Small  Airplane  Directorate.  Aircraft 
Certification  Service. 

[FR  Doc.  02-23654  Filed  9-17-02;  8:45  am) 
BILUNO  COOe  4910-1S-P 


DEPARTMENT  OF  ENERGY 

F«d«ral  En«rgy  Rtgulatory 
Commission 

18  CFR  Parts  4  and  16 

[Docket  No.  RM02-1 6-000] 

Hydroslsctric  Ucsnss  Rsgulatlons 
undsr  ths  Fsdsral  Povvtr  Act;  Notica 
Raquasting  Comments  and 
Establiahing  Public  Forums  and 
Procaduras  and  Schadula 

September  12.  2002. 
AGENCY:  Federal  Energy  Regulatory 
Commission.  '' 

ACTION:  Notice  requesting  comments 
and  establishing  public  forums  and 
procedures  and  schedule. 

summary:  The  Federal  Energy 
Regulatory  Commission  (Commission) 
staff,  in  conjunction  with  the  United 
States  Departments  of  Agriculture. 
Commerce,  and  Interior,  (jointly,  the 
Federal  Agencies],  is  providing 
interested  entities  an  opportunity  to 
enter  into  discussions  and  make 
comments  and  recommendations 
concerning  adoption  of  a  new 
hydropower  licensing  process. 
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The  Commission  staff  and  Federal 
Agencies  are  also  asking  for  comments 
on:  A  proposal  for  a  new  licensing 
process  developed  by  the  Interagency 
Hydropower  Committee  (IHC), 
consisting  of  staff  from  the  Commission 
and  the  Federal  Agencies  (Attachment 
A),  and  a  proposal  for  a  new  licensing 
process  developed  by  the  National 
Review  Group  (NRG),  a  coalition  of 
industry  and  non-governmental 
organizations  (Attachment  B). 

The  two  proposals  share  several 
common  elements.  Both  the  IHC  and 
NRG  proposals  are  attached  to  this 
notice.  The  NRG  proposal  was  filed  on 
September  10.  2002  in  Docket  No. 
AD02-5. 

On  November  7.  2002,  the 
Commission  will  lead  a  public  forum  at 
the  Commission's  headquarters  in 
Washington,  DC  to  discuss  issues  and 
proposals  associated  with  establishing  a 
new  Ucensing  process.  In  addition,  the 
Commission  staff  and  the  Federal 
Agencies  will  co-sponsor  public  and 
tribal  forums  for  oral  or  written 
comments  in  locations  around  the 
country. 

The  Commission  staff  and  the  Federal 
Agencies  anticipate  the  Commission 
will  issue  a  Notice  of  Proposed 
Rulemaking  proposing  new  license 
application  rules  in  February  2003.  The 
comments  and  recommendations  made 
in  response  to  this  notice  will  form  part 
of  the  public  record  of  that  proceeding. 
The  Commission  is  not,  however, 
proposing  new  regulations  at  this  time. 

Public  and  Tribal  Forums:  The  forums 
to  take.oral  and  written  comments  and 
recommendations  will  be  held  in 
various  locations  around  the  country 
during  October  and  November  2002,  as 
further  discussed  in  Sections  V  and  VI 
below. 

DATES:  Written  comments  are  due  on  or 
before  December  6,  2002.  See  Section 
VI. 

ADDRESSES:  File  written  comments  with 
the  Officfe  of  the  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC, 
20426.  Comments  should  reference 
Docket  No.  RM02-1 6-000.  Comments 
may  be  filed  electronically  or  by  paper 
(an  original  and  eight  (8)  copies,  with  an 
accompanying  computer  diskette  in  the 
prescribed  format  requested).  See 
Section  VI. 

FOR  FURTHER  INFORMATION  CONTACT: 
Federal  Energy  Regulatory  Commission. 
Timothy  Welch,  Office  of  Energy 
Projects,  Federal  Energy  Regulatory 
Conmiission,  888  First  Street,  NE., 
Washington,  DC  20426,  (202)  502- 
8760. 


John  Clements,  Office  of  the  General 
-  Counsel,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington.  DC  20426.  (202)  502- 
8070. 

SUPPLEMENTARY  INFORMATION: 
I.  Introduction 

The  Commission  staff  and  Federal 
Agencies  that  have  statutory 
responsibilities  under  the  Federal  Power 
Act  (FPA)  (the  Departments  of 
Agricultiire,  Commerce,  and  Interior,  or 
Federal  Agencies)  are  inviting 
comments  and  recommendations 
concerning  the  need  for  the  Commission 
to  establish  a  new  hydropower  licensing 
process. 

Comments  and  recommendations  are 
requested  with  respect  to  the  need  for  a 
new  licensing  process  and  regarding 
new  licensing  process  proposals.  This 
notice  explains  the  background  of  this 
issue,  and  includes  a  list  of  questions 
and  information  on  comment 
procedures.  Two  attachments  are  also 
included  describing  new  process 
proposals  of  the  Interagency 
Hydropower  Committee  (IHC), 
composed  of  staff  from  the  Commission 
and  the  Federal  Agencies  (Attachment 
A),  and  the  National  Review  Group 
(NRG),  a  coalition  of  industry  and  non- 
governmental organizations 
(Attachment  B). 

n.  Background 

Statutory  Framework 

Sections  4, 10, 14, 15,  and  18  of  the 
Federal  Power  Act  (FPA),^  as  amended 
by  the  Electric  Consimiers  Protection 
Act  of  1986  (ECPA),2  provide  the 
regulatory  framework  for  the  licensing 
of  non-federal  hydroelectric  projects. 

Section  10{a)(l)3  provides  that 
hydropower  licenses  issued  must  be 
best  adapted  to  a  comprehensive  plan . 
for  the  affected  waterways  for  all 
beneficial  public  uses,  and  must  include 
provisions  for  the  protection  of  fish  and 
wildlife  and  other  beneficial  public 
uses,  and  that  the  Commission  must 
give  fish  and  wildlife,  recreation,  and 
environmental  concerns  equal " 
consideration  with  power  development. 
Under  Section  4(e),'»  licenses  for 
projects  located  within  federal 
reservations  must  also  include 
conditions  mandated  by  the  department 
which  manages  the  reservation;  in  most 
cases  the  Departments  of  Agriculture  or 


'  16  U.S.C.  797,  803,  807,  808,  and  811.  Sections 
4  and  10  apply  to  all  licenses.  Sections  14  and  15 
are  specific  to  the  issuance  of  a  new  license 
following  the  expiration  of  an  initial  license. 

2  Pub.  L.  No.  99-495,  100  Stat.  1243. 

3  16  U.S.C.  803(a)(1). 
« 16  U.S.C.  797e. 


Interior.  Under  Section  18,  licenses 
must  also  include  fishways  if  they  are 
prescribed  by  the  Departments  of 
Interior  or  Commerce. 

hi  addition.  Section  401(a)(1)  of  the 
Clean  Water  Act  ^  requires  a  license 
applicant  to  obtain  from  the  state  in 
which  any  project  discharge  into 
navigable  waters  originates,  certification 
that  such  discharge  will  comply  with 
applicable  water  quality  standards,  or 
waiver  of  such  certification.  Section 
401(a)(1)  requires  state  water  quality 
certification  conditions  to  be  included 
in  hydropower  licenses. 

Other  Federal  statutes  may  also  be 
applicable  to  a  license  application. 
These  include  the  Endangered  Species 
Act,»  Coastal  Zone  Management  Act,' 
and  National  Historic  Preservation  Act." 

Current  Licensing  Procedures 

The  Commission  staff  processes 
license  applications  in  hearings 
conducted  by  notice  and  comment 
procedures.  Licensing  procedures  have 
evolved  over  time  in  response  to 
changes  in  the  statutory  fiamework, 
increased  public  awareness  of  the  need 
for  increased  environmental  protection, 
and  as  a  result  of  the  Commission  efforts 
to  make  the  process  more  efficient  and 
effective. 

Under  the  existing  "traditional" 
process,  prior  to  filing  an  application, 
applicants  must  consult  with  federal 
and  state  resource  agencies,  affected 
land  managing  agencies,  Indian  tribes, 
and  state  water  quality  agencies  and 
must  provide  the  consulted  entities  with 
information  describing  the  proposed 
project.  The  applicant  must  also 
conduct  studies  necessary  for  the 
Commission  staff  to  make  an  informed 
decision  on  the  application.  Under  the 
Commission's  detailed  regulations 
concerning  prefiling  consultation  and 
processing  of  filed  applications  ^  the 
formal  proceeding  before  the 
Commission  does  not  begin  until  the 
application  is  filed.  Accordingly,  the 
Commission  staff  do  not  generally 
participate  in  pre-filing  consultation. 

After  an  application  is  filed,  the 
Federal  Agencies  with  responsibilities 
under  the  FPA  and  other  statutes,  the 
states,  Indian  tribes,  and  other 
participants  in  the  licensing  process 
have  opportunities  to  request  additional 
studies  and  provide  comments  and 
recommendations.  Federal  Agencies 
with  mandatory  conditioning  authority 
also  provide  their  conditions.  The 


=  33  U.S.C.  1341(a)(1). 
6 16  U.S.C.  1531-1543. 
'16  U.S.C.  1451-1465. 
•  16  U.S.C.  470-470W-6.   ~ 
"  See  18  CFR  Parts  4  and  16. 
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Commission  staff  may  also  ask  for 
additional  information  that  it  needs  for 
its  environmental  analysis.  All  of  this 
information  is  incorporated  into  the 
Commission  staffs  environmental 
review  under  the  National 
Environmental  Policy  Act  (NEPA).'" 
The  Commission's  regulations  also 
provide  for  an  alternative  licensing 
process  (ALP)  which  combines  the  pro- 
filing consultation  process  under  the 
FPA  with  the  environmental  review 
process  under  NEPA."  Under  this 
process,  the  parties  work  collaboratively 
prior  to  the  filing  of  the  application  to 
develop  the  application  and  a 
preliminary  draft  NEPA  document,  and 
generally  anticipate  efforts  to  conclude 
a  settlement  agreement.  The 
Commission  staff  also  participate  to  a 
greater  extent  than  under  the  traditional 
process. 

Reform  Efforts 

There  is  widespread  agreement  that 
additional  improvements  are  needed  to 
further  the  goals  of  reducing  the  cost 
and  time  of  licensing  without  sacrificing 
environmental  protection  and  the 
fulfillment  of  other  statutory 
responsibilities.  The  President's 
National  Energy  Policy  report  included 
recommendations  for  hydropower 
reform  to  make  the  licensing  process 
more  clear  and  efficient,  while 
preserving  environmental  goals.  The 
Commission,  the  Federal  Agencies,  and 
hydropower  program  stakeholders  are 
engaged  in  many  activities  to  achieve 
this  goal. 

The  Commission  staff's  ongoing 
efforts  include  an  Outreach  Program  in 
which  interested  persons  meet  with 
members  of  the  licensing  staff  to  learn 
about  the  licensing  process  and  related 
Commission  laws  and  regulations; 
various  interagency  training  activities: 
encouragement  of  settlements  through 
the  use  of  Alternative  Dispute 
Resolution,  and  issuance  of  guidance 
documents.  ^^  In  May  2001,  the 
Commission  staff  prepared  a 
comprehensive  report  on  hydro 
licensing,  including  recommendations 
designed  to  reduce  the  time  and  cost  of 
licensing. '3  The  Commission  also  held 


">42  U.S.C.  4321.  efseq. 

"18CFR4.34(i). 

'^  Staff  guidance  documents  include  the 
Licensing  Handbook,  Environmental  Analysis 
preparation,  and  ALP  guidelines.  All  of  these  are 
posted  on  the  Commission's  Web  site  (http:// 
www.ferc.gov/hydro). 

"  Report  to  Congress  on  Hydroelectric  Licensing 
Policies.  Procedures,  and  Regulations — 
Comprehensive  Review  and  Recommendations 
Pursuant  to  Section  603  of  the  Energy  Act  of  2000, 
Federal  Energy  Regulatory  Commission,  May  2001 
(Section  603  Report).  The  report  can  viewed  at 
www.ferc.gov/hydro/docs/section603.htm. 


in  December  2001,  a  Hydroelectric 
Licensing  Status  Workshop  to  identify 
and  focus  attention  on  long-pending 
license  applications  and  find  ways  to 
bring  these  cases  to  closure.'*  The 
Commission  staff  also  held  regional 
workshops  with  states  on  how  better  to 
integrate  Commission  licensing 
processes  with  the  states'  Clean  Water 
Act  responsibilities.  " 

Federal  agencies  have  also  worked 
cooperatively  on  a  number  of  efforts  to 
improve  the  licensing  process.  For 
example,  the  Commission  staff,  the 
Departments  of  Interior,  Commerce. 
Agriculture,  and  Energy,  the  Coimcil  on 
Environmental  Quality,  and  the 
Environmental  Protection  Agency 
formed  an  Interagency  Task  Force  to 
Improve  Hydroelectric  Licensing 
Processes  (ITF).  The  ITF's  efforts 
resulted  in  a  series  of  commitments  and 
administrative  actions  intended  to  make 
the  licensing  process  more  efficient, 
effective,  and  timely.'^ 

More  recently,  in  July  of  2001,  senior 
managers  from  the  Commission  staff 
and  other  Federal  agencies  formed  the 
IHC  to  build  on  the  commitments 
developed  by  the  ITF  and  to  develop 
additional  procedural  modifications  that 
would  further  reduce  the  process  time 
and  cost  of  licensing  while  maintaining 
environmental  protections.  The  IHC 
developed  a  proposal  for  an  integrated 
licensing  process.  A  detailed 
description  of  the  IHC  proposal,  which 
has  not  previously  been  made  public,  is 
attached  to  this  notice  (Attachment  A). 

Another  integrated  licensing  process 
proposal  has  also  been  developed  and 
circulated  for  comment  by  the  NRG.  a 
multi-stakeholder  forum  consisting  of 
representatives  trom  industry  and  non- 
governmental organizations.  A  detailed 
description  of  the  NRG  proposal  is  also 
attached  to  this  notice  (Attachment  B). 

A  common  theme  that  underlies  all  of 
the  efforts  described  above  is  the  need 
to  reduce  the  time  and  the  cost  of  the 
licensing  process,  improve  the  quality  of 
decision-making,  and  ensure  early 
resolution  of  disputes.  One  reform 
concept  that  shows  particular  promise  is 
a  licensing  process  that  integrates  an 
applicant's  prefiling  consultation  with 
resource  agencies,  Indian  tribes,  and  the 
public  with  the  Commission  staffs 
NEPA  scoping  (integrated  process). 


i*The  Commission  staff  established  Docket  No. 
AD02-0S  for  the  workshop  proceeding.  A  number 
of  entities  have  made  filings  in  that  proceeding  with 
recommendations  for  improvements  to  the  licensing 
process. 

<>  Reports  issued  by  the  ITF,  which  consists  of  the 
Federal  Agencies  that  also  participated  in  the  IHC, 
have  been  made  public  and  are  posted  on  the 
Commission's  Web  site  on  the  hydro  page.  See 
www.ferc.gov/hydro/docs/interagency.htm. 


Such  an  approach  could  differ  from  the 
ALP  in  several  respects,  such  as 
ensuring  the  Commission  staff 
involvement  at  all  stages,  establishing 
deadlines  for  all  participants,  providing 
a  more  effective  vehicle  for  study 
dispute  resolution  than  currently  exists, 
and  better  integrating  the  Commission 
staff  actions  with  the  actions  of  other 
federal  agencies  with  statutory  roles 
under  the  FPA. 

ni.  Request  for  ComnMnts  * 

The  Commission  staff  and  the  Federal 
Agencies  request  comments  on  the  need 
for  a  new  licensing  process.*"  In 
particular,  the  Commission  staff  and  the 
Federal  Agencies  request  that 
commenters  address  the  following 
questions,  and  provide  any  additional 
comments  and  recommendations 
concerning  the  need  for  and  appropriate 
structure  and  content  of  new  licensing 
procedures.  Commenters  are  strongly 
urged  to  make  their  responses  as 
specific  as  possible  and  to  offer  tangible 
solutions  to  any  identified  problems  so 
as  to  maximize  their  usefulness. 
Commenters  are  also  requested  to 
provide  specific  responses  to  these 
questions  in  relation  to  the  IHC 
proposal,  the  NRG  proposal,  and  any 
other  proposals,  and  to  clearly  identify 
the  question(s)  to  which  they  are 
responding  and  the  specific  proppsal,  if 
any,  they  are  addressing. 

1.  Need  for  New  Licensing  Process:  (a) 
Is  there  a  need  for  a  new  licensing 
process?  (b)  If  so,  what  key  issues 
should  a  new  process  address,  and  how 
might  a  new  process  be  structured  to 
resolve  those  key  issues? 

2.  Integrated  Process:  (a)  Should  the 
Commission  adopt  an  integrated  process 
as  referenced  above  in  Section  II?  (b) 
How  might  an  integrated  process  be 
structured  to  save  time  and  be  more 
efficient?  (c)  Are  there  issues  unique  to 
the  processing  of  original  license 
applications  or  new  license  applications 
that  need  to  be  addressed  in  an 
integrated  process?  If  so,  what  are  they 
and  how  should  they  be  addressed?  (d) 
Would  an  integrated  process  improve 
the  development  and  timing  of 
mandatory  conditions? 

3.  Settlements:  (a)  Should  a  new 
licensing  process  include  specific 
provisions  to  accommodate  settlement 
negotiations?  (b)  ff  so,  what  might  those 
provisions  include? 

4.  Information  Development  (Studies): 
(a)  What  licensing  process  changes,  if 
any,  are  needed  to  ensure  development 


'"The  U.S.  Environmental  Protection  Agency 
participated  in  the  IHC  deliberations  and  is  also 
expected  to  participate  in  the  rulemaking 
proceeding. 
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of  information  and  studies  in  a  timely 
and  cost-effective  manner?  (b)  Do 
elements  of  the  IHC  and/or  NRG 
proposals  adequately  address  this  issue? 

5.  Study  Dispute  Resolution:  (a)  Do 
the  existing  Commission  regiUations 
provide  an  adequate  process  for 
resolviHg  study  disputes?  (b)  Do 
elements  of  the  WC  and/or  NRG 
proposals  adequately  address  this  issue? 

6.  Time  Periods:  Do  the  specific  time 
periods  between  steps  in  the  IHC  and/ 
or  NRG  proposals  appear  to  be 
reasonable? 

7.  State  Processes:  How  might  a  new 
licensing  process  better  accommodate 
the  State  certification  process  pursuant 
to  Section  401  of  the  Clean  Water  Act 
and/or  a  consistency  determination 
under  the  Coastal  Zone  Management 
Act? 

8.  Tribal  Roles  and  Responsibilities: 
How  best  can  a  new  licensing  process 
accommodate  the  authorities,  roles  and 
concerns  of  Indian  tribes? 


9.  Optional  Processes:  If  the 
Commission  adopts  a  new  licensing 
process,  shoidd  it  also  retain  the 
traditional  and/or  ALP  processes? 

rv.  Process  and  Schedule  for 
Rulemaking 

The  Commission  staff  and  Federal 
Agencies  anticipate  a  future 
Commission  rulemaking  proceeding 
proposing  to  establish  a  new  licensing 
process.  The  comments  and 
recommendations  received  in  response 
to  this  notice  will  form  part  of  the 
record  of  that  proceeding.  A  Notice  of 
Proposed  Rulemaking  (NOPR)  is 
tentatively  scheduled  for  February  2003. 
The  NOPR  would  be  followed  by  an 
opportunity  for  further  comments  and 
technical  conferences  in  the  Spring  of 
2003.  A  final  rule  would  be  issued  in 
the  fall.  It  is  fmrther  anticipated  that  the 
Federal  Agencies  with  statutory 
responsibilities  under  the  FPA  will 


work  together  with  the  Conunission  staff 
and  others  to  develop  draft  and  final 
rules.  The  Commission,  however,  is  the 
sole  decisional  authority  with  respect  to 
any  draft  or  final  rule. 

V.  Public  and  Tribal  Forums 

On  November  7,  2002,  the 
Commission  will  lead  a  public  forum  at 
the  Commission's  headquarters  in 
Washington,  DC  to  discuss  issues  and 
proposals  associated  with  establishing  a 
new  licensing  process.  In  addition,  the 
Commission  staff  and  the  Federal 
Agencies  will  co-sponsor  public  and 
tribal  forums  for  oral  or  written 
comments  in  the  cities  and  on  the  dates 
established  in  the  following  table.  ^^ 
Specific  details  regarding  meeting 
structiu«  and  procedures  for  providing 
oral  comments  with  respect  to  each 
fonrni  will  be  posted  on  the 
Commission's  web  site. 


Location 

Milwaukee,  Wisconsin,  Courtyard  Mllwaul<ee  Downtown,  300  W.  Michigan  St.  414-291-4122  ... 

Atlanta,  Georgia.  Marriot  Century  Center,  2000  Century  Boulevard,  404-325-0000 

CommisslofvSponsored  Put)lic  Forum,  Commission  Meeting  Room,  Commission  Headquarters, 

888  First  Street,  NE,  Washington,  DC. 
Bedford,  New  Hampshire,  Wayfarer  Inn.  121  S.  River  Road,  603-622-3766 

Sacramento,  California.  Sheraton  Grand  Sacramento,  1230  J  Street,  916-341-3600 

Tacoma,  Washington,  Sheraton  Tacoma,  1320  Broadway  Plaza,  253-572-3200 


Date/Time 


Public:  Octtiber  16,  2002,  9  an>-4  pm. 
Tribes:  October  17,  2002,  9  am-4pm. 
Tribes:  October  23,  2002,  9  am-4  pm. 
Public:  October  24,  2002,  9  am— 4pm. 
November  7,  2002,  9  arn-4  pm. 

Tribes:  November  13,  2002,  9  am-4  pm. 
Public:  November  14,  2002,  9  am-4pm. 
Public:  November  19,  2002,  9  am-4  pm. 
Tribes:  November  20,  2002,  9  am-4pm. 
Tribes:  November  21,  2002.  9  am-4  pm. 
Public:  November  22,  2002,  9  anr>-4pm. 


VI.  Public  Comment  Procedures 

The  Commission  staff  and  the  Federal 
Agencies  invite  all  interested  persons  to 
submit  comments  in  response  to  this 
notice  and  attend  the  public  forums. 

Comments  may  be  filed  by  paper  or 
electronically  via  the  Internet  and  must 
be  received  by  the  Commission  by 
December  6,  2002.  Electronic  filing  is 
strongly  encouraged.  Those  filing 
electronically  do  not  need  to  make  a 
paper  filing.  For  paper  filings,  an 
original  and  8  copies  of  such  comments 
(with  an  accompanying  computer 
diskette  in  the  prescribed  format 
requested)  should  be  submitted  to  the 
Office  of  the  Secretary,  Federal  Energy 


''The  tribal  forums  are  intended  to  address  tribal 
issues:  however,  anyone  raay  attend  either  forum. 


Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426  and 
should  refer  to  Docket  No.  RM02-16- 
000. 

Comments  filed  via  the  Internet  must 
be  prepared  in  WordPerfect,  MS  Word, 
Portable  Document  Format,  or  ASCII 
format.  To  file  the  document,  access  the 
Commission's  web  site  at  www.ferc.gov 
and  click  on  "e-Filing,"  then  follow  the 
instructions  on  each  screen.  First  time 
users  will  have  to  establish  a  user  name 
and  password.  The  Commission  staff 
will  send  an  automatic  acknowledgment 
to  the  sender's  e-mail  address  upon 
receipt  of  comments. 

User  assistance  for  electronic  filing  is 
available  at  202-502-8258  or  by  e-mail 


to  efiling@ferc.gov.  Comments  shovdd 
not  be  submitted  to  the  e-mail  address. 
All  comments  will  be  placed  in  the 
Commission's  public  files  and  will  be . 
available  for  inspection  in  the 
Commission's  Public  Reference  Room  at 
888  First  Street,  NE,  Washington,  DC 
20426,  during  regular  business  hours. 
Additionally,  all  comments  may  be 
viewed,  printed,  or  downloaded 
remotely  via  the  Internet  through  the 
Commission's  Homepage  using  the 
FERRIS  link.  User  assistance  for  FERRIS 
is  available  at  202-502-8222,  or  by  e- 
mail  to  public.referenceroom@ferc.gov. 
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Vn.  Document  Availability 

In  addition  to  publishing  the  full  text 
of  this  document  in  the  Federal 
Register,  the  Commission  staff  provides 
all  interested  persons  an  opportunity  to 
view  and/or  print  the  contents  of  this 
document  via  the  Internet  through  the 
Commission's  Home  Page  (http:// 
www.fierc.gov)  and  in  the  Commission's 
Public  Reference  Room  during  regular 
business  hours  (8:30  a.m.  to  5:00  p.m. 
Eastern  time)  at  888  First  Street.  NE, 
Room  2A,  Washin^on,  DC  20426. 

From  the  Commission's  Home  Page 
on  the  Internet,  this  information  is 
available  in  the  Federal  Energy 
Regulatory  Records  Information  System 
(FERRIS).  The  full  text  of  this  document 
is  available  on  FERRIS  in  PDF  and 
WordPerfect  format  for  viewing, 
printing,  and/or  downloading.  To  access 
this  document  in  FERRIS,  type  the 
docket  number  excluding  the  last  three 
digits  of  this  document  in  the  docket 
niunber  field. 

User  assistance  is  available  for 
FERRIS  and  the  Commission's  website 
during  regiUar  business  hours  from  our 
Help  line  at  (202)  502-8222  or  the 
Public  Reference  Room  at  (202)  502- 
8371.  TTY  (202)  502-8659.  Please  e- 
mail  the  Public  Reference  Room  at 
public. referenceroomOf erc.gov. 

ListofSul^eGts 

18  CFR  Part  4 

Licenses,  Permits.  Exemptions,  and 
Determination  of  Project  Costs. 

18  CFR  Part  16 

Procedures  Relating  to  Takeover  and 
Relicensing  of  Licensed  Projects. 

Magalie  R.  Salas, 

Secretary. 

Attachment  A 

Interagency  Hydropower  Committee  Proposal 
for  an  Integrated  Licensing  Process 

1.  Introduction 

Hydropower  projects  licensed  by  the 
Federal  Energy  Regulatory  Commission 
(Commission)  produce  over  five  percent  of 
all  electric  power  generated  in  the  United 
States,  making  them  an  important  part  of  the 
nation's  energy  mix.  Pursuant  to  Part  I  of  the 
Federal  Power  Act  of  1935  (FPA)."  as 
amended  by  the  Electric  Consumers 
Protection  Act  of  1986  (ECPA),i«  the 
Conunission  is  responsible  for  determining 
whether  and  under  what  conditions  to  issue 
licenses  for  the  construction,  maintenance 
and  operation  of  non-federal  hydropower 
projects.  The  Departments  of  Agriculture, 
Commerce,  and  Interior  (hereafter  "federal 
resource  agencies")  are  responsible  for 
providing  conditions  and  prescriptions 


(hereafter  "conditions"),  and 
recommendations  to  protect  and  enhance 
natural,  cultural,  recreational  and  tribal  trust 
resources,  including  fish  ^nd  wildlife,  and  to 
ensure  that  hydropower  projects  on  federal 
lands  are  consistent  with  the  management 
objectives  for  those  lands. 

Streamlining  the  licensing  process  while 
continuing  to  find  public  interest  solutions 
that  balance  power  generation,  natural  and 
cultural  resource  protection,  recreation, 
irrigation,  flood  control,  and  other  public 
purposes  is  essential  to  ensuring  the  viability 
of  this  energy  source.  The  Commission  and 
the  federal  resource  agencies  recognize  the 
need  to  exercise  their  respective  authorities 
in  a  manner  that  best  serves  the  public 
interest  and  each  supports  measures  to 
improve  coordination  of  their  statutory 
responsibilities. 

Accordingly,  last  year,  the  Commission 
staff,  the  Departments  of  Agriculture. 
Commerce  and  Interior,  and  the 
Environmental  Protection  Agency  formed  a 
staff-level  committee,  the  Interagency 
Hydropower  Committee  (IHC).  to  assess 
procedures  that  currently  govern  the 
hydropower  licensing  process.^"  The  IHC 
recognizes  that  improved  coordination  will 
help  to  eliminate  duplication  and  conflicts, 
expedite  implementation  of  agreed  upon 
measures,  and  reduce  the  overall  time  and 
cost  of  the  licensing  process  while  ensuring 
the  development  and  implementation  of 
necessary  environmental  protections.  To  help 
achieve  these  objectives,  the  IHC  has 
developed  a  proposal  for  an  integrated 
licensing  process. 

The  proposal  is  intended  to  enable  the 
early  identification  of  issues  and  objectives, 
reduce  duplication  of  procedures  and 
analyses,  improve  environmental  review  and 
documentation,  coordinate  discretionary 
authorities,  and  expedite  post-application 
procedures.  The  federal  parties  believe  the 
proposal  will  help  stimulate  the  necessary 
public  comment  and  input  needed  to 
produce  a  new  licensing  process  that  can  be 
supported  by  the  Commission,  license 
applicants,  state  and  federal  agencies,  Indian 
tribes,  non-governmental  organizations 
(NGOs),  and  other  stakeholders. 

2.  Benefits  of  the  Proposal 

The  IHC  proposal  addresses  aspects  of  the 
existing  license  process  that  have:  (1)  Caused 
lengthy  delays  in  processing  license 
applications,  (2)  interfered  with  the 
development  of  a  single  consistent  record 
from  which  each  federal  agency  with 
statutory  and  trust  responsibilities  can  base 
its  decisions,  (3)  affected  the  quality  and 
timeliness  of  information  needed  by  the 
agencies  to  carry  out  their  responsibilities, 
and  (4)  resulted  in  litigation  on  individual 
licensing  actions.  Addressing  these  problems 
should  streamline  the  licensing  process, 
reduc^  costs,  and  add  certainty  and 
predictability  for  the  license  applicant  and 
all  stakeholders.  Specifically,  the  proposal 
addresses  the  issues  listed  in  sections  2.1 
through  2.6. 


>•  16  U.S.C  797,  803,  807.  and  808. 
>"Pub.  L.  99-495, 100  SUt.  1243. 


"The  IHC  also  received  assistance  from  the 
Onucil  on  Environmental  Quality  and  the 
AdviMiy  Council  on  Historic  PreMrvation. 


2.1  ElimiiMtes  Duplication  in  the  National 
Environmental  Policy  Act  (NEPA)  Scoping 
and  Information  Development  Processes 

The  Commission's  traditional  and 
alternative  licensing  processes  both  require 
that  the  license  applicant  identify  issues 
associated  with  the  project  and  propose 
measures  to  address  those  issues  before  • 
license  application  is  filed.  The  public, 
federal  and  state  agencies,  NGOs,  ind  Indian 
tribes  currently  assist  the  license  applicant  to 
varying  degrees  in  identifying  and  analyzing 
resource  issues  associated  with  the  project 
during  this  pre-application  period.  However, 
the  Commission  staff  generally  does  not 
engage  in  formal  NEPA  scoping  until  after 
the  license  application  is  filed.  At  that  time 
the  Commission  staff  scopes  the  issues, 
accepts  additional  study  and  information 
requests  by  stakeholders,  and  develops  its 
own  analysis  of  the  potential  project  effects. 

The  proposal  combines  the  license 
applicant's  pre-filing  consultation  with  the 
Commission  staffs  NEPA  scoping  process  to 
improve  efficiency,  reduce  duplication,  and 
expedite  the  development  of  necessary 
information  to  meet  the  needs  of  all  parties. 
By  initiating  the  formal  proceeding  early  in 
the  pre-application  stage,  scoping  would 
occur  one  time,  and  agreement  could  be 
reached  on  study  and  information  needs  by 
the  Commission  staff  and  the  resource 
agencies  and  Indian  tribes  before  the  studies 
are  implemented. 

The  proposal  further  facilitates  the 
Commission  stafTs  scoping  process  by 
replacing  the  applicant's  existing  Initial 
Consultation  Document  with  a  "Pre-Scoping 
Document,"  developed  in  the  same  format  as 
the  Commission  staffs  NEPA  scoping 
document.  The  Pre-Scoping  Document  would 
identify  information  gaps  and  include  project 
information,  documentation  of  previous 
consultations,  a  description  of  project  effects 
and  issues,  and  an  initial  list  of  potential 
stakeholders.  The  Commission  staff,  federal 
resource  agencies,  and  stakeholders  would 
conunent  on  the  Pre-Scoping  Document 
immediately  following  the  filing  of  the 
license  applicant's  Notice  of  Intent  to  seek  a 
new  license.  The  applicant  would  then  file 
a  revised  Pre-Scoping  Document  with  the 
Conunission  in  light  of  the  comments  it 
received.  The  Commission  staff  would  use 
the  applicant's  Pre-Scoping  Document  to 
develop  its  Scoping  Document  1. 

2.2  Resolves  Disagreements  Early  in  the 
Licensing  Process  and  Ensures  an  Adequate 
Evidentiary  Record 

The  Conunission  and  the  federal  resource 
agencies  with  conditioning  authority  are 
required  to  support  their  decisions  with 
substantial  evidence.  Federal  resource 
agencies  may  find  that  studies  required  by 
the  Commission  staff  are  not  sufficient  to 
support  the  substantial  evidence  requirement 
with  respect  to  the  exercise  of  their  own 
conditioning  authorities.  Study  disputes 
between  resource  agencies  and  applicants  are 
ofien  not  resolved  during  pre-filing 
consultation.  This  may  lead  to  delays  in  the 
filing  of  conditions  and  to  requests  for 
rehearing  of  licensing  orders,  further 
delaying  the  ultimate  conclusion  of  the 
proceeding. 
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The  IHC  proposal  includes  a  dispute 
resolution  process  that  ensures  study 
disputes  will  be  resolved  piu-suant  to  clear 
criteria  and  that  studies  will  be  conducted 
without  unnecessary  delay.  The  intent  of  this 
process  is  to  resolve  issues  before  costly 
studies  are  implemented,  to  help  ensure  that 
the  licensing  process  continues  on  schedule, 
and  to  help  ensure  that  all  agencies  with 
statutory  and  trust  responsibilities  have  a 
record  adequate  to  support  their  decisions. 

2.3  Includes  Time  Frames  for  All 
Participants 

The  existing  licensing  processes  lack 
predictable  time  frames.  This  affects  the 
ability  of  all  participants  to  efficiently  utilize 
their  time  and  resources. 

The  proposal  provides  specific  time  frames 
for  each  step  of  the  process,  including  actions 
by  the  Commission  staff,  applicants,  Indian 
tribes,  federal  resource  agencies,  and  other 
stiikeholders.  The  proposal,  with  its 
associated  time  frames,  is  expected  to 
significantly  reduce  the  time  required  to 
conclude  a  licensing  proceeding. 

2.4  FaciUtates  Earlier  Stakeholder 
Involvement 

The  traditional  licensing  process 
emphasizes  pre-filing  consultation  with 
resource  agencies  and  Indian  tribes,  but 
provides  limited  opportunity  for  involvement 
by  other  potential  stakeholders.  As  a  result, 
public  involvement  in  the  licensing  process 
is  often  delayed  until  after  an  application  is 
filed.  This  can  result  in  new  issues  being 
raised  after  an  application  is  filed,  as  well  as 
additional  study  requests,  thereby 
lengthening  the  process. 

The  proposal  would  address  this  problem 
for  new  licenses  by  requiring  an  existing 
licensee  to  broadly  distribute  a  Pre-Scoping 
Document  to  resource  agencies,  Indian  tribes, 
and  other  potential  stakeholders  at  the  time 
it  files  its  Notice  of  Intent  to  seek  a  new 
license,  5  to  SVz  years  before  license 
expiration.  The  Commission  staffs  public 
notice  of  the  applicant's  decision  to  seek  a 
new  license  would  invite  comment  by  all 
concerned  entities  on  the  Pre-Scoping 
Document. 

2.5  Enables  Concurrent  Filings  of  Federal 
Resource  Agency  Conditions 

Under  the  existing  licensing  processes,  the 
Departments  of  Commerce  and  Interior  file 
their  modified  conditions  after  the  close  of 
the  Commission  staffs  draft  NEPA  comment 
period  and  the  Department  of  Agriculture 
files  its  final  conditions  after  the  final  NEPA 
document  has  been  completed.  Non- 
concurrent  filings  by  the  federal  resource 
agencies  could  result  in  conflicting 
conditions  and  may  delay  the  licensing 
process. 

The  proposal  provides  for  concurrent  filing 
of  agency  conditions  prior  to  the  completion 
of  the  Final  NEPA  document,  which 
minimizes  the  potential  for  conflicting 
conditions,  and  helps  to  avoid  the  need  for 
additional  post-NEPA  analysis. 

2.6  Ensures  the  Development  of  Adequate 
Information  in  Support  of  Any  Settlement 
Discussions 

The  Commission's  policy  is  to  support 
settlement  agreements  that  are  consistent 


with  the  law  and  Commission  policies.  The 
federal  resource  agencies  also  support  efforts 
to  achieve  settlement  during  the  licensing 
process.  Settlement  agreements  are  more 
likely  to  result  in  the  early  implementation 
of  environmental  measures,  continued 
cooperation  among  the  stakeholders,  and  a 
license  that  is  acceptable  to  all  participants. 

The  proposal  establishes  a  process  by 
which  licensing  issues  are  scoped  and 
studies  are  agreed  to  within  a  time  frame  that 
will  allow  the  developed  information  to  be 
used  for  settlement  discussions.  This  should  - 
ensure  that  agreements  reached  will  be 
supported  by  adequate  information  in  the 
record. 

3.0  IHC  Proposal 

The  following  discussions  outline  the 
specific  steps  and  associated  time  frames  of 
the  IHC  proposal.  The  proposal  would 
provide  for  an  advanced  notice  of  license 
expiration;  initiate  the  formal  Commission 
proceeding  when  a  license  applicant  files  its 
Notice  of  Intent  to  seek  a  new  license  (NOI); 
allow  for  early  NEPA  scoping  and  timely 
resolution  of  study  disputes;  implement 
studies  to  ensure  the  development  of 
complete  information  in  support  of  a  license 
application;  and  provide  for  the  concurrent 
submission  of  the  federal  resource  agencies' 
mandatory  conditions. 

Sections  3.1  through  3.7  describe  the 
proposal  in  detail.  A  step-by-step  flowchart 
is  provided  at  the  end  of  the  attachment  and 
is  posted  on  the  Commission's  website 
(vrww.ferc.gov). 

3.1  Advance  Notice  of  License  Expiration 

In  order  to  ensure  that  as  much  existing 
information  as  possible  is  available  for  the 
Conunission  staffs  scoping  efforts,  three 
years  prior  to  the  NOI,  the  Commission  staff 
would  notify  the  licensee  of  its  pending 
license  expiration  and  would  provide  a  list 
of  basic  information  needs  and  resource 
agency  and  tribal  contacts.  The  licensee 
would  be  encouraged  to  contact  the  resource 
agencies  and  Indian  tribes  regarding  their 
upcoming  licensing  activities. 

3.2  Pre-scoping,  Initiation  of  Formal 
Commission  Proceeding 

Between  5  and  5V2  years  before  the  license 
expires,  the  license  applicant  would  file  its 
Notice  Of  Intent  to  seek  a  new  license  (NOI) 
with  the  Commission.  In  lieu  of  the  Initial 
Consultation  Document  required  by  the 
existing  regulations,  the  license  applicant 
would  distribute  a  Pre-Scoping  Document 
(PSD)  to  the  Commission  and  other 
stakeholders  (e.g.,  state  and  federal  resource 
agencies,  Indian  tribes,  non-governmental 
organizations,  local  communities,  and  the 
public).  The  PSD  would  include  project 
information,  documentation  of  previous 
consultations,  a  description  of  project  effects 
and  issues,  and  an  initial  list  of  potential 
stakeholders.  The  license  applicant  would  be 
encouraged  to  work  with  stakeholders  and 
with  the  Commission  staff  to  determine 
resource  impacts  and  information  needs 
before  issuing  its  PSD.  Within  15  days  of  the 
NOI.  the  Commission  staff  would  initiate  the 
proceeding  by  issuing  public  notice  of  the 
applicant's  NOI  and  commencing  NEPA 
scoping. 


Within  60  days  of  initiating  the  formal 
proceeding,  stakeholders  and  the 
Commission  staff  would  provide  comments 
on  the  PSD  and  have  the  opportunity  to 
submit  study  requests  to  the  license 
applicant.  The  license  applicant  would  have 
45  days  to  incorporate  comments  into  its  PSD 
(including  an  explanation  of  why  any 
comments  were  not  adopted)  and  to  develop 
and  include  a  detailed  study  plan  [e.g.,  study 
proposals,  methodologies,  progress  reports, 
and  schedules)  that  considers  any  study 
Requests.  The  PSD  would  then  be  filed,  and 
the  Commission  staff  and  the  license 
applicant  would  coordinate  scoping  meetings 
and  a  site  visit. 

3.3    Scoping,  Development  of  Final  Study 
Plan 

Within  45  days  after  the  license  applicant 
files  its  PSD,  the  Commission  staff  would 
issue  its  Scoping  Document  1  (SI>-1)  based 
on  the  PSD  provided  by  the  applicant  and 
notice  the  scoping  meeting(s).  The 
Commission  staff  would  include  the  license 
applicant's  study  plan  as  an  appendix  to  SD- 
1.  The  scoping  meetings  would  be  an 
opportunity  for  discussion  of  project-related 
issues  including  the  applicant's  study  plan. 
Within  30  days  of  the  scoping  meetings,  the 
license  applicant  and  stakeholders  would  file 
comments  on  SD-1  with  the  Commission, 
and  the  Commission  staff  and  stakeholders 
would  provide  comments  regarding  the  study 
plan  to  the  license  applicant.  The  license 
applicant  would  then  have  an  additional  30 
days  to  revise  its  study  plan  as  necessary  to 
reflect  stakeholder  comments  and  file  it  with 
the  Commission. 

If  a  federal  resource  agency  or  Indian  tribe 
disagreed  with  the  Commission  staffs  initial 
decision  on  the  applicant's  revised  study 
plan,  it  would  request  the  Commission  staff 
to  initiate  the  study  dispute  resolution 
process.  The  purpose  of  ihe  study  dispute 
resolution  process  would  be  to  resolve 
disagreements  between  the  resource  agencies, 
Indian  tribes,  and  the  Commission  staff 
regarding  the  need  for  and  technical  aspects 
of  a  requested  study  prior  to  implementation 
of  the  study  phase  of  the  process.  By 
resolving  studies  at  that  time,  additional 
information  and  study  requests  after  the 
application  has  been  filed  should  be  rare. 

If  there  were  no  disagreements  on  the 
study  plan,  the  Conmiission  staff  would 
complete  Scoping  Document  2  (SD-2)  within 
30  days  and  studies  would  be  implemented 
according  to  the  final  study  plan  and 
schedule  included  in  SD-2. 

3.4    Study  Dispute  Resolution  Process 

The  proposed  study  dispute  resolution 
process  would  maintain  the  Commission's 
ultimate  authority  to  determine  which 
studies  were  required,  based  on  objective 
criteria  that  account  for  the  information 
needs  of  the  Commission  staff  and  the  federal 
resource  agencies  with  statutory 
responsibility  for  formulating 
recommendations  and  conditions.  The 
license  applicant  and  all  other  stakeholders 
would  have  the  opportunity  to  provide  input 
that  would  be  considered  during  the  process. 
The  study  dispute  resolution  process  would 
be  completed  within  60  days  from  the  date 
that  the  final  study  plan  was  filed  with  the 
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Commission  and  the  Commission  staff  would 
have  an  additional  30  days  to  complete  SD- 
2.  See  section  4  for  a  detailed  description  of 
the  study  dispute  resolution  process. 

3.5    Study  Period,  Development  of  Draft 
License  Application 

Studies  included  in  the  final  study  plan 
would  be  implemented  according  to  the 
schedule  in  SD-2.  The  study  period  would 
include  an  ongoing  evaluation  and  review 
process  in  which  the  applicant,  the 
Commission  staff,  and  stakeholders,  would 
ensure  that  studies  were  being  conducted  as 
described  in  the  study  plan  and  would 
periodically  review  the  data  being  collected. 
This  review  could  result  in  proposed 
modifications  to  the  study  plan,  which 
would  be  subject  to  the  study  dispute 
resolution  process.  It  is  assumed  that  in  most 
cases  two  years  would  be  required  to  conduct 
studies. 

Following  completion  of  the  first  year  of 
studies,  the  license  applicant,  the 
Commission  staff,  and  stakeholders  would 
review  the  data  and  determine  whether 
modifications  to  the  study  plan  were 
warranted  based  on  the  initial  results.  The 
study  dispute  resolution  process  would  be 
utilized  to  resolve  any  differences.  The 
second  year  of  studies  would  then  be 
conducted,  and  would  include  the  ongoing 
evaluation  and  review  process. 

At  the  conclusion  of  the  second  year  of 
studies,  the  license  applicant,  the 
Commission  staff,  and  stakeholders  would 
meet  to  determine:  (1)  If  the  studies  had  or 
would  yield  information  necessary  to 
complete  the  Commission  staffs  NEPA 
document,  and  (2)  if  the  information 
collected  was  sufficient  for  the  federal 
resource  agencies  to  develop  their 
recommendations  and  conditions. 
Continuation  or  modification  of  the  study 
plan  may  be  requested  and  dispute  resolution 
would  again  be  available. 

Following  the  second  year  of  studies,  the 
applicant  would  file  a  draft  license 
application  with  the  Commission,  even 
though  some  final  study  results  may  be 
pending.  The  environmental  section  in  the 
draft  application  would  be  in  a  similar  format 
as  the  environmental  analysis  section  of  the 
Commission  staffs  NEPA  document.  Within 
60  days,  stakeholders  would  file  detailed 
comments  on  the  draft  application,  including 
preliminary  input  on  the  appropriate  level  of 
NEPA  analysis.  The  Commission  staff 
conmients  would  be  filed  30  d^s  after 
stakeholder  comments  to  ensure  that  the 
Commission  staff  had  all  necessary 
information  before  providing  its  input. 

If  additional  information  were  needed,  the 
applicant,  the  Commission  staff,  and 
stakeholders  would  develop  a  schedule 
allowing  such  information  to  be  obtained 
prior  to  the  applicant  filing  its  draft 
application.  If  sufficient  time  was  not 
available  to  develop  the  information  before 
filing  the  license  application  (two  years 
before  the  current  license  expired),  then  the 
Conunission  staff,  applicant,  and 
stakeholders  would  develop  a  time  line  for 
providing  that  information  and  the 
Commission  staff  would  issue  a  revised 
schedule  for  its  post-application  actions.  The 


study  dispute  resolution  process  would  be 
available  as  needed. 

3.6  Development  of  Final  License 
Application 

Within  60  days  after  receiving  comments 
on  the  draft  license  application,  the  applicant 
would  file  its  final  license  application 
(including  applicable  responses  to  comments 
and  an  application  summary)  with  the 
Commission.  Within  15  days,  the 
Commission  staff  would  issue  a  notice  that 
the  application  was  filed,  which  would 
include  a  processing  schedule. 

Following  the  notice  of  application  filed, 
the  Commission  staff  would  nave  45  days  to: 
(1)  Determine  if  the  application  met  the 
Commission's  filing  requirements  (i.e.,  to 
determine  if  any  additional  information  was 
needed  by  the  Commission  staff  to  process 
the  license)  and  (2)  to  issue  a  notice 
accepting  the  application  and  requesting 
interventions,  recommendations,  and 
conditions.  The  notice  would  also  request 
recommendations  on  the  level  of  NEPA 
analysis  to  be  completed  (Environmental 
Analysis  (EA)  or  Environmental  Impact 
Statement  (EIS)],  and  on  whether  issuance  of 
a  draft  is  necessary  should  the  Commission 
staff  decide  to  develop  an  EA.  If  the 
application  did  not  meet  the  Commission 
staffs  needs,  it  would  request  additional 
information. 

Stakeholders  would  have  60  days  &t>m  the 
date  of  the  Commission  staff's  notice  to  file 
requests  to  intervene  and  to  file  comments, 
recommendations,  and  conditions.  If 
submitting  preliminary  conditions,  the 
federal  resource  agencies  would  also  submit 
a  schedule  for  producing  final  conditions. 

3.7  Post-Filing,  NEPA  Analysis,  License 
Issuance 

The  IHC  proposal  includes  separate  tracks 
depending  on  whether  the  Conunission  staff 
issues  a  draft  NEPA  document.  Track  A 
anticipates  draft  and  final  NEPA  documents 
and  Track  B  anticipates  a  final  NEPA 
document  with  comments  addressed  in  the 
licensing  order. 

3.7.1  Track  A 

Within  180  days  after  requesting  comments 
and  interventions,  the  Commission  staff 
would  issue  its  draft  EA  or  EIS  and  request 
comments.  Additionally,  on  behalf  of  the 
federal  resource  agencies,  the  Commission 
staff  would  specifically  request  comments  on 
agency  conditions.  The  license  applicant  and 
stakeholders  would  have  up  to  60  days  to  file 
comments  on  the  draft  NEPA  document  and 
on  the  agencies'  preliminary  conditions.  All 
comments  would  also  be  served  on  the 
intervenors.  The  federal  resource  agencies 
would  then  file  their  updated  conditions 
within  30  to  60  days  after  close  of  the  draft 
NEPA  comment  period.  The  Commission 
staff  would  issue  the  final  NEPA  document 
within  90  days  of  receiving  the  agencies' 
updated  conditions  and  the  draft  license 
order  would  be  provided  to  the  Commission 
staff  within  an  additional  30  to  90  days. 

3.7.2  Tracks 

Within  90  to  120  days  after  requesting 
comments  and  interventions,  the 
Commission  staff  would  issue  its  EA.  The 
stakeholdera  and  the  applicant  would  have 


30  to  45  days  to  comment  on  the  EA  and  on 
the  resource  agencies'  preliminary 
conditions.  All  comments  would  be  filed 
with  the  Conunission  and  served  on  the 
intervenors.  Within  60  to  90  days  after 
receiving  comments,  the  federal  resource 
agencies  would  file  their  updated  conditions. 
Tne  Commission  staff  would  prepare  a  draft 
order  for  Commission  issuance  within  15  to 
60  days  after  receiving  the  federal  resource 
agencies'  updated  conditions. 

4.  Study  Dispute  Resolution  Process 

4.1  Background 

The  purpose  of  the  proposed  study  dispute 
resolution  process  would  be  to  resolve 
disagreements  between  the  federal  resource 
agencies.  Indian  tribes,  and  the  Commission 
staff  regarding  the  need  for  and  technical 
aspects  of  a  requested  study  prior  to 
implementation  of  the  study  and  during  the 
study  phase  of  the  process  (as  necessary).  By 
resolving  study  disputes  early,  requests  for 
additional  studies  and  information  after  the 
application  has  been  filed  with  the 
Commission  should  be  rare. 

The  proposed  study  dispute  resolution 
process  maintains  the  Commission's  ultimate 
authority  to  determine  which  studies  were 
required,  based  on  objective  criteria  that 
account  for  the  information  needs  of  the 
Commission  as  final  decision-maker,  and  for 
the  resource  agencies  with  statutory 
responsibility  to  formulate  recommendation*, 
terms,  conditions  or  prescriptions.  The 
applicant  and  all  other  stakeholdera  would 
have  an  opportunity  to  provide  input  during 
the  process.  The  dispute  resolution  process 
would  be  completed  within  60  days  and  the 
Commission  staff  would  have  an  additional 
30  days  to  complete  SD-2. 

4.2  Disputed  Issues,  Dispute  Resolution 
Team 

To  facilitate  the  process,  disputes  would  be 
limited  to  two  issues:  (1)  Whether  a  study 
was  necessary  for  either  the  federal  agencies, 
Indian  tribes  or  the  Commission  staff  to 
develop  their  recommendations,  conditions, 
prescriptions,  or  license  terms,  and  (2) 
whether  a  specific  study  methodology  was 
necessary  to  obtain  the  information.'^  Each 
dispute  would  be  measured  against 
predetermined  criteria  by  a  dispute 
resolution  team.  The  team  would  review  the 
available  information  and  document  findings 
in  a  report  filed  with  the  Commission 
Secretary,  to  be  forwarded  to  the  Director  of 
the  Office  of  Energy  Projects  for  inclusion 
into  the  administrative  record.  The 
Commission  staff  would  then  consider  the 
findings  of  the  team  when  making  its  final 
determination  on  studies  to  be  required  of 
the  applicant.  The  entire  process  would  take 
approximately  60  days.  Once  the  team  filed 
its  findings  with  the  Commission  and  the 
Commission  staff  made  its  decision,  the  issue 
would  be  considered  resolved  for  purposes  of 
completing  the  final  study  plan  and 
proceeding  with  the  study  implementation 
phase  of  the  licensing  process. 

The  team  approach  would  help  to  ensure 
that  the  issue  was  broadly  considered  and 


"  Studies  not  in  dispute  would  proceed  in 
accordance  with  tlie  study  plan. 
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potential  compromises  were  discussed  before 
a  final  Commission  staff  decision.  The  team 
would  include  one  person  from  the 
Commission  staff,  one  person  from  the 
federal  agency  or  Indian  tribe  requesting  the 
study  and  an  agreed-upon  neutral  party.  If 
the  team  determined  that  the  study  criteria 
were  met  based  on  the  information  provided, 
then  a  finding  that  the  study  was  needed 
would  be  provided  to  the  Commission  staff. 
If  the  team  determined  that  the  criteria  were 
not  met  based  on  the  information  provided, 
then  a  finding  that  the  study  was  not  needed 
would  be  provided  to  the  Commission  staff. 

4.3    Study  Request  Criteria 

All  study  requests  subject  to  dispute 
resolution  under  this  process  would  include 
supporting  information  sufficient  to  satisfy 
the  following  criteria: 

(a)  Whether  the  request  describes  available 
project-specific  information,  and  provides  a 
nexus  between  project  operations  and  effects 
on  the  resource  to  be  studied. 

(b)  Whether  the  request  includes  an 
explanation  of  the  relevant  resource 
'management  goals  of  the  agencies  with 
jurisdiction  over  the  resource  to  be  studied. 

(c)  Whether  the  study  objectives  are 
adequately  explained  in  terms  of  new 
information  to  be  yielded  by  the  study  and 
its  significance  relative  to  the  performance  of 
agency  roles  and  responsibilities  in 
connection  with  the  licensing  proceeding. 

(d)  If  a  study  methodology  is 
recommended,  whether  the  methodology 
(including  any  preferred  data  collection  and 
analysis  techniques)  is  consistent  with 
generally  accepted  practice  in  the  scientific 
community. 

(e)  Whether  the  requester  has  considered 
cost  and  practicality,  and  recommended  a 
study  or  study  design  that  would  avoid 
unnecessary  costs  while  still  fully  achieving 
the  stated  study  objectives. 

(f)  If  the  license  applicant  has  provided  a 
lower  cost  alternative,  whether  the  requester 
has  considered  this  alternative,  and  if  not 


adopted,  explained  why  the  lower  cost 
alternative  would  not  be  sufficient  to  achieve 
the  stated  study  objectives. 
4.4    The  Commission  Staffs  Consideration 
of  Findings 

Based  on  the  team's  fifidings,  the  Director 
of  the  Office  of  Energy  Projects  or  the 
Director's  delegate  would  determine  within 
30  days  whether  the  requester  has  adequately 
justified  the  need  for  the  study  (including 
any  technical  aspects  in  dispute)  according  to 
the  criteria  set  forth  above.  Resource  agency 
goals  and  objectives  would  be  considered 
valid  if  they  were  relevant  to  the  proceeding, 
expressly  stated  or  referenced  in  the  study 
request,  and  identified  by  the  resource 
agency  with  jurisdiction  over  the  resource  in 
question.  The  decision  maker  would  take 
into  account  the  team's  findings,  the  views  of 
the  parties,  the  expertise  of  the  resource 
agencies,  and  any  other  relevant  information 
in  the  administrative  record.  If  the  team's 
findings  were  adopted,  the  decision  would  be 
issued  in  writing  under  delegated  authority. 
If  not,  the  Director  of  the  Office  of  Energy 
Projects  would  be  required  to  render  a 
decision  in  writing.^^  The  decision  would  be 
included  in  SD-2. 

5.  Other  Issues 

The  IHC  emphasizes  that  its  proposal  is  in 
an  early  stage  of  development.  All 
stakeholders  should  have  substantial 
opportunity  to  participate  in  fully  developing 
any  new  licensing  process.  The  IHC  proposal 
has  been  sufficiently  developed  to  ensure 
that  the  key  steps  in  the  process  have  been 
identified,  although  significant  detail  has  yet 
to  be  determined.  For  example,  the  IHC  is 
aware  of  specific  issues  that  have  not  yet 


22  Requests  for  dispute  resolution  would  l>e  filed 
within  20  days  of  the  issuance  of  the  revised  study 
plan.  The  team  would  convene  within  10  more 
days,  and  have  30  days  to  develop  and  file  its 
findings  and  recommendation  with  the 
Commission.  A  decision  would  be  rendered  within 
an  additional  30  days. 


been  addressed,  including  those  relating  to 
preparation  of  the  NEPA  document, 
consultation  under  the  Endangered  Species 
Act,  and  inclusion  of  recommendations 
under  Sectioij  10(j)  of  the  Federal  Power  Act. 
The  IHC  is  also  aware  that  other  stakeholders 
may  have  additional  or  alternative  ideas  for 
addressing  the  identified  process  issues  or 
may  have  concerns  and  issues  not 
anticipated  by  the  federal  parties  while 
drafting  this  proposal. 

Comments  on  the  MC  proposal  should  be 
made  according  to  the  instructions  described 
in  the  Commission  staffis  accompanying 
Federal  Register  notice.  Any  and  all 
comments  are  solicited,  although  specific 
responses  to  the  questions  contained  in  the 
notice  would  be  helpful. 

6.  Contact  Information 

For  further  information  regarding  the  IHC 
proposal,  representatives  of  the  IHC  New 
Issues  Subgroup  may  be  contacted. 

Specifically:  {Cathryn  Conant,  Office  of 
Habitat  Conservation,  National  Marine 
Fisheries  Service,  telephone:  (301)  713-2325 
(e-mail:  kathryn.conant@noaa.gov). 

Tom  DeWitt,  Office  of  Energy  Projects, 
Federal  Energy  Regulatory  Commission, 
telephone:  (202)  502-6070  (e-mail: 
thomas.dewitt@ferc.gov). 

Bob  Dach,  Division  of  Federal  Program 
Activities,  U.S.  Fish  and  Wildlife  Service, 
telephone:  (703)  358-2183  (e-mail: 
robert_dach@fws.gov).  ■■ 

David  Diamond,  Office  of  Policy  Analysis, 
E)epartment  of  the  Interior,  telephqpe:  (202) 
219-1136  (e-mail: 
david_m_diamond@ios.doi.gov). 

Mona  Janopaul,  Lands,  U.S.  Forest  Service, 
telephone:  (202)  205-0880  (e-mail: 
mjanopaul@fs.fed.us). 
BILLING  CODE  6712-4)1-P 


Federal  Register /Vol.  67,  No.  181 /Wednesday,  September  18,  2002  /  Proposed  Rules 


58747 


0 

S 


O   ^ 


•  0-  p* 

Ill 

&a 

e  S 

•  Q. 

a> 

10 


iSit 


»i8 


^^ 


r^ 

< 

(S\ 

1 

t 

1 

1 

1= 

H 

1 

i 

i 

tL 

UJ 

7 

^ 

\J 

v-/ 

<J 

BILLING  CODE  6712-01-C 


58748  Federal  Register  /  Vol.  67,  No.  181  /  Wednesday.  September  18,  2002  /  Proposed  Rules 


Attachment  B 

National  Review  Cmup;  Summary  of 
Proposal  for  a  Coordinated  Environmental       ^ 
Review  and  Application  Development  in  the 
Relicensing  Process 

Introduction 

The  National  Review  Group  ("NRG")  is  a 
task  force  of  individual  representatives  from 
the  hydropower  industry  and  conservation 
organizations  who  share  a  common  interest 
in  improving  the  relicensing  process  for  non- 
federal hydropower  projects  under  the 
Federal  Power  Act  ("FPA");  Part  I.  These 
representatives  are  listed  below.  The  NRG 
originally  convened  in  1998  and  published  a 
report  on  voluntary  practices  that  may  be 
implemented  under  existing  rules  to  serve 
this  interest.  [See  http://www.ferc.gov/hydro/ 
hydro2.htm) 

Since  2000  the  NRG  has  worked  to  develop 
a  proposal  for  administrative  reforms 
(including  amendments  to  existing  rules)  to 
reduce  the  time,  costs,  and  complexity  of  the 
relicensing  process.  The  Federal  Energy 
Regulatory  Commission  ("FERC"),  the  U.S. 
Departments  of  Agriculture,  Commerce,  and 
Interior,  and  the  U.S.  Environmental 
Protection  Agency  have  participated  in  a 
limited  fashion  to  comment  on  the  process. 

The  rWG  now  releases  the  attached 
proposal  for  administrative  reform.  This 
proposal  does  not  involve  a  statutory  change 
and,  therefore,  does  not  change  any  agencies' 
statutory  authority  or  responsibility.  The 
proposal  focuses  on  coordination  through  the 
administrative  process  of  license  application 
development  and  environmental  review 
under  the  National  Environmental  Policy  Act 
("NEPA")  and  related  laws,  and  further  on 
resolving  disputes  related  to  such  review 
early  in  the  process.  While  this  proposal  is 
written  in  the  context  of  the  relicensing  of  an 
existing  project,  we  believe  that  the 
fundamental  concepts  may  be  applicable  to 
the  licensing  of  a  new  project. 

The  attached  proposal  is  stated  in 
conceptual  form  and  language.  The  NRG  has 
solicited  and  considered  public  comments 
submitted,  and  based  on  comments  received 
has  revised  this  proposal  to  reflect  areas 
where  commenters  believed  the  intent  of  the 
NRG  was  not  clear.  Comments  received  are 
summarized  in  a  matrix  to  be  attached  to  the 
proposal  when  submitted  to  the  FERC. 

Key  Elements 

The  proposal  includes  four  key  reforms  of 
existing  rules,  including  18  CFR  Parts  4  and 
16  as  administered  by  FERC.  These  are: 

•  Before  the  start  of  a  relicensing 
proceeding,  a  License  Applicant  may 
undertake  early  consultation,  to  identify 
issues,  share  available  information,  and 
obtain  needed  information.  Such  early 
disclosure  of  issues  should  help  a  License 
Applicant  develop  its  application  in  a 
manner  that  meets  the  informational 
requirements  of  all  agencies  and  reduces  the 
potential  for  additional  information  requests. 

•  FERC  and  Cooperating  Agencies  will 
execute  general  Memoranda  of 
Understanding  ("MOU")  and  project-specific 
Memoranda  of  Agreement  ("MOA")  to 
establish  procedures  for  cooperation, 
including  development  of  the  record,  dispute 


resolution,  and  decision-making.  These 
documents  will  provide  for  the  License 
Applicant's  appropriate  involvement.  The 
MOU  will  help  to  define  which  agency  is 
generally  responsible  for  assembling 
information  and  substantive  drafting  within 
an  area  of  expertise  under  NEPA.  The  MOA 
will  apply  that  general  construct  to  a  specific 
licensing  proceeding.  This  procedure  is 
intended  to  reduce  duplicative  requirements 
on  the  Licensee  and  provide  for  maximum 
cooperation  among  the  agencies  and  FERC. 
All  agencies  will  be  encouraged  to  participate 
as  Cooperating  Agencies. 

•  Before  publication  of  the  draft  NEPA 
document,  FERC  and  the  Cooperating 
Agencies  will  use  an  advisory  opinion 
procedure  to  identify  studies  necessary  for 
their  respective  decisions.  They  will  use  a 
dispute  resolution  procedure  when  they 
disagree  on  the  scope  of  that  advisory 
opinion.  This  procedure  includes  an  inter- 
agency advisory  panel,  and  if  necessary,  a 
decision  at  the  Chairman/Secretary  level  to 
resolve  disputes.  Under  this  approach,  the 
License  Applicant  gains  greater  certainty 
that,  if  it  complies  with  study  requests 
deemed  reasonable  at  the  beginning  of  the 
procedure  as  set  forth  in  the  advisory  (or 
revised  advisory)  opinion,  there  is  a  strong 
presumption  that  no  additional  studies  will 
be  required  by  FERC.  Other  stakeholders  also 
gain  certainty,  since  the  procedure  will  help 
define  the  study  requirements  early  in  the 
proceeding  and  is  intended  to  create  an 
incentive  for  the  License  Applicant  to 
implement  the  study  plan  as  described  in  the 
advisory  opinion. 

•  FERC  and  the  Cooperating  Agencies  will 
publish  a  single  informational  (not 
decisional)  NEPA  document.  This  procedure 
is  intended  to  eliminate  the  need  for  FERC 
and  these  other  agencies  to  conduct  separate 
and  potentially  duplicative  or  conflicting 
NEPA  reviews  and  may  reduce  the  average 
period  of  time  for  a  relicensing  proceeding. 
While  the  single  NEPA  document  will  be 
used  as  the  basis  for  decision-making,  FERC 
will,  and  each  Cooperating  Agency  may, 
publish  a  separate  record  of  decision  stating 
each  agency's  preferred  alternative.  This  will 
minimize  conflict  over  the  informational 
NEPA  document  that  contains  the  scientific 
and  analytic  basis  for  a  decision  and  will 
allow  agency  preferences  to  be  represented  in 
separate  decisional  documents.  Conflicts  may 
then  be  limited  to  the  outcome  resulting  from 
the  separate  decisional  documents  rather 
than  potentially  divergent  NEPA  records, 
studies,  and  background  information. 

Public  Comments  and  Responses 

Several  themes  emerged  from  the 
comments. 

•  Tribal  rights:  Commenters  expressed 
concern  that  this  proposal  would  adversely 
affect  Tribal  rights.  However,  the  NRG 
proposal  encourages  at  least  the  same  if  not 
greater  Tribe  participation.  The  NRG 
recognizes  the  consultation  requirements 
with  Tribes.  The  proposal  encourages  early 
and  frequent  discussions  with  important 
stakeholders  like  the  Tribes  so  that  the  full 
breadth  of  their  interests  is  addressed. 
Although  not  specific  addressed  in  detail,  the 
proposal  recognizes  that  the  Tribes  may 
exercise  independent  regulatory  authority  in 


areas  such  as  water  quality  and  cultural 
resources. 

This  proposal  does  not  address  the  issue  of 
Tribal  sovereignty,  but  it  does  include  early 
consultation  with  all  stakeholders  (which 
includes  all  persons,  entities,  etc.),  and  early 
issue  identification.  Including  Tribal  issues 
in  these  early  phases  will  minimize  the 
chances  that  Tribal  issues  will  be  overlooked 
or  that  insufficient  information  will  be 
gathered  to  adequately  address  the  issues. 

•  State  role:  The  overlap  of  state  and 
federal  authorities  in  FERC  licensing 
proceedings  can  lead  to  uncoordinated  efforts 
and  delay  and  can  be  especially  acute  in 
water  resource  management  issues,  where 
FERC  and  federal  agencies  have  broad 
ranging  authority  and  also  the  states  have 
broad  ranging  authority  over  water  quality 
and  quantity. 

This  proposal  for  administrative  change 
can  retains  current  federal  and  state 
authorities.  However,  we  suggest  that  the 
exercise  of  these  authorities  can  be 
rationalized  so  as  to  make  the  process  more 
efficient  and  to  encourage  better  licensing 
outcomes.  While  the  NRG  proposal  does  not 
directly  address  state  authorities,  integration 
of  the  states  into  the  process  is  a  critical  next 
step. 

•  Public  participation:  The  public  must 
have  an  opportunity  for  meaningful 
participation  in  the  licensing  process. 

The  NRG  proposal  would  not  diminish 
opportunities  for  public  involvement. 
Although  the  proposal  is  not  specific  as  to  all 
points  at  which  the  public  would  be  actively 
involved  in  the  process,  there  is  a  clear  intent 
to  have  substantial  opportunities  for  all 
stakeholders  to  participate  in  the  process.  In 
its  current  state,  it  does  not  address  the  role 
of  collaborative  processes,  which  are  often 
the  most  effective  forums  for  public 
participation.  We  do  not  believe,  however, 
that  collaboration  is  foreclosed  by  a 
consolidated  environmental  review  process. 

•  Licensee  roles  and  responsibilities:  Any 
process  for  relicensing  a  hydro  project  must 
provide  an  appropriate  role  for  the  current 
licensee.  As  the  party  responsible  for  funding 
and  executing  the  required  studies,  and 
implementing  any  license  conditions, 
licensees  must  be  intimately  involved  in  all 
phases  of  the  process. 

•  The  NRG  proposal  actively  involves  the 
licensee  iir  information  gathering,  scoping, 
study  development,  proposed  licensing 
alternatives  and  environmental  analysis. 
However,  refining  and  clarifying  the  role  of 
the  licensee  throughout  the  process  will  be 
an  important  task  in  the  development  of  a 
functional  and  supportable  rule. 

•  Time  frames:  Many  parties  believe  that, 
as  a  matter  of  principle,  relicensing  a  hydro 
project  should  not  take  as  long  as  it  does. 
However,  there  is  a  great  deal  of  work  that 
must  be  accomplished  within  the  available  5- 
year  window.  The  desire  to  move 

/  expeditiously  must  be  weighed  against  the 
i  need  for  adequate  study  seasons,  appropriate 

consultation  and  dispute  resolution  timelines 

and  sufficient  time  for  document  preparation. 

The  NRG  proposal  attempts  to  balance  those 

considerations. 
Some  commenters  have  indicated  that  they 

believe  the  timelines  suggested  in  the  NRG 
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proposal  are  tight.  The  time  line  in  the 
proposal  can  be  evaluated  further  to 
determine  if  it  is  unrealistic.  Other 
commenters  expressed  concern  that  the 
dispute  resolution  process  could  cause 
substantial  delay.  If  a  dispute  arises  over 
necessary  studies,  steps  to  keep  the  rest  of 
the  process  on  track  and  resolve  the 
dispute(s)  expeditiously  will  be  in  the 
interests  of  all  participants. 

•  Integration  of  other  processes  (CWA, 
ESA):  Not  all  authorities  affecting  relicensing 
arise  from  the  Federal  Power  Act.  Integration 
of  these  parallel  authorities  such  as  the  Clean 
Water  Act,  Endangered  Species  Act,  and  the 
National  Historic  Preservation  Act  is 
difficult.  Nonetheless,  integration  of  these 
authorities  and  their  attendant  processes  is 
critical  to  development  of  a  process  that 
minimizes  duplication  and  uses  available 
agency  resources  wisely. 

•  Consideration  of  additional  studies:  The 
NRG  proposal  is  based  on  the  concept  that 
information  be  gathered  and  studies  executed 
once,  early  in  the  process  of  relicensing. 
However,  commenters  have  pointed  out  that 
long-term  resource  management  decisions 
demand  appropriately  rigorous  development 
of  information.  If  unusual  circumstances 
require  additional  studies  to  be  performed, 
the  process  should  allow  this  to  happen. 

•  Role  of  non-cooperating  agencies: 
Commenters  expressed  concern  that  the 
proposal  addresses  the  role  of  non- 
cooperating  agencies  in  some,  but  not  all, 
elements.  The  NRG  proposal  does  not 
diminish  the  role  of  non-cooperating 
agencies  as  currently  exercised  in  the  FERC 
process;  however,  the  proposal  encourages 
agencies  to  accept  cooperating  agency  status 
to  make  the  process  more  efficient.  To  the 
extent  that  the  role  of  non-cooperating 
agencies  needs  to  be  more  fully  developed, 
that  development  can  occur  in  the  context  of 
the  FERC's  rulemaking  proceeding. 

Members  of  the  NRG 

Utility  and  NGO  Members: 

•  American  Rivers 

•  American  Whitewater 

•  Chelan  County  Public  Utility  District 

•  EPRI 
Grant  County  Public  Utility  District 
Keams  &  West  (Facilitator) 
Kleinschmidt  &  Associates 
Law  Offices  of  GKRSE 
Natural  Heritage  Institute 
New  York  Power  Authority 
Pacific  Gas  and  Electric 
PacifiCorp 

Portland  General  Electric 
Reliant  Energy 
Southern  California  Edison 
Southern  Company 
Troutman  Sanders 
Agency  Advisors: 

US  Department  of  the  Interior/Bureau  of 
Indian  Affairs/US  Fish  and  Wildlife 
Service 

Energy  Information  Administration 
US  Environmental  Protection  Agency 
Federal  Energy  Regulatory  Commission 
National  Marine  Fisheries  Service/US 
Department  of  Commerce 
USDA  Forest  Service 


National  Review  Group:  Detailed  Proposal  for 
Coordinated  Environmental  Review  and 
Application  Development  in  the  Relicensing 
Process 

1.  Definitions 

1.1.  "Cooperating  Agency"  means:  a 
federal,  interstate,  state,  local,  or  tribal 
agency  that  cooperates  with  FERC  in  the 
NEPA  review  in  a  proceeding. 

1.2.  "Tribal  agency"  means:  a  tribal  entity 
which  (A)  is  recognized  by  the  federal 
government,  and  (B)  performs  a 
governmental  function,  such  as  the  Tribal 
Historic  Preservation  Officer  or  an  agency 
that  has  been  delegated  the  authorify  to 
develop  and  administer  a  water  quality 
standards  program,  including  Clean  Water 
Act  section  401  certifications. 

1.3.  "License  Applicant"  means:  an 
applicant  for  a  license,  whether  or  not  the 
existing  licensee. 

1.4.  "License  Articles"  means:  articles 
adopted  by  FERC  iirSa  license. 

1.5.  "Licensee"  medhs:  the  existing 
licensee. 

1.6.  "Resource  Agencies"  means:  a  Federal, 
interstate,  State,  local,  or  tribal  agency 
exercising  administration  over  the  areas  of 
flood  control,  navigation,  irrigation, 
recreation,  fish  and  wildlife,  water  resource 
management,  or  cultural  or  other  relevant 
resources  of  the  area  affected  by  a  project. 

1.7.  "Stakeholder"  means:  a  person  or 
entity  interested  in  a  project,  including  an 
agency,  non-governmental  or  other 
organization,  or  individual. 

1.8.  "Terms  and  Conditions"  means: 
conditions  submitted  by  a  Resource  Agency 
for  inclusion  in  the  License  under  any  claim 
of  authority,  including  FPA  sections  4(e).  18, 
10(a),  and  10(j)  and  Clean  Water  Act  section 
401(a). 

2.  Optional  Pre-NOI/Pre-Application  Initial 
Meetings  and  Consultation 

This  step  provides  an  informal  opportunity 
to  identify  available  and  needed  information 
and  begin  identification  of  issues,  before  the 
formal  licensing  proceeding  commences  on 
the  filing  of  the  Notice  of  Intent  ("NOI")  for 
a  new  license. 

2.1.  Licensee  is  encouraged  to  meet  with 
FERC  and  Resource  Agencies  before  the  filing 
of  the  NOI,  as  appropriate,  to  begin 
identification  of  issues  and  collection  of  data 
to  compose  a  record  necessary  for  the 
licensing  proceeding.  In  any  such  meeting, 
each  agency  will  describe  relevant  existing 
information,  procedures  for  Licensee's  access 
to  it,  current  expectations  for  study  plans, 
known  and  relevant  agency  goals  and 
objectives,  and  published  plans  relevant  to 
the  project.  Licensee  will  provide  a 
description  of  the  existing  project  and 
supporting  information.  Licensee  and 
Resource  Agencies  will  attempt  to  define 
potential  issues  that  may  arise  in  the  study 
plan  or  otherwise  in  the  licensing 
proceeding. 

2.2.  Licensee  is  encouraged  to  informally 
consult  with  Stakeholders  including  FERC 
using  a  Project  Report  or  Project  Description, 
which  in  summary  form  describes  the 
existing  project,  environmental  information, 
and  Licensee  plans  for  any  upgrades  and 
changes.  The  purpose  of  such  consultation 


will  be  to  obtain  information  for  the  IIP/ICD 
as  described  in  paragraph  3. 

3.  Notice  of  Intent  and  Initial  Information 
Package/Initial  Consultation  Document  ("IIP/ 
ICD") 

3.1.  The  FERC  proceeding  will  begin  with 
the  filing  by  the  Licensee  of  the  NOI  with  the 
FERC. 

3.2.  IIP/ICD  will  be  issued  by  the  Licensee 
no  less  than  5  years  and  no  more  than  5.5 
years  before  license  expiration  for  existing 
licensees  and  4.5  years  for  competitors. 
Expanded  contents  (roughly  mirroring  the 
current  draft  application)  will  include  the 
following: 

A.  Exhibits  A  and  B,  modified  Exhibits  D 
and  E  (sections  on  existing  environment), 
existing  Exhibits  F  and  G,  and  modified 
exhibit  H; 

B.  Record  of  consultations  to  date, 
including  information  developed  under 
paragraph  2  above. 

C.  Issues  identified  in  any  preliminary 
consultation  and  a  preliminary  list  of 
information  needed  to  address  those  issues, 
and  any  other  issues  identified  by  the 
Licensee  as  relevant; 

D.  Licensee's  opening  study  proposals 
including  scope,  method,  and  schedule  in 
outline  format; 

E.  List  and  description  of  any  study 
requests  made  to  date;  and 

F.  A  draft  Scoping  Document  ("SD")  to  be 
in  the  IIP/ICD  (including  the  Licensee's 
preferred  alternative). 

3.3.  IIP/ICD  will  be  sent  out  by  the 
Licensee  for  a  60-Day  comment  period  to 
Resource  Agencies,  FERC,  and  other 
Stakeholders. 

4.  Development  of  Cooperating  Agency 
Agreements  or  Relationship 

4.1.  A  general  MOU  (which  provides  the 
framework  for  subsequent  project-specific 
agreements)  will  be  developed  between  FERC 
and  each  Resource  Agency  which 
participates  in  licensing  proceedings  on  a 
regular  basis.  The  genei:al  MOU  will  be 
consistent  with  and  reflect  the  process  laid 
out  here. 

4.2.  Following  the  issuance  of  the  IIP/ICD 
by  the  Licensee  and  before  FERC  issues  the 
Scoping  Document  ("SD").  FERC  will  request 
that  each  Resource  Agency  participate  as  a 
Cooperating  Agency,  pursuant  to  a  written 
agreement  specific  to  that  proceeding 
("MOA"). 

4.3.  The  MOA  in  a  given  proceeding  will 
provide  for  maximum  cooperation  consistent 
with  FERC's  responsibility  as  lead  agency 
under  NEPA.  It  will  establish  procedures  for 
cooperation,  including  preparation  of  NEPA 
documents  (i.e.,  draft  and  final 
Environmental  Assessment  t"EA")/ 
Environmental  Impact  Statement  ("EIS")|, 
dispute  resolution,  and  decision-making. 

A.  As  provided  in  such  agreement,  such 
cooperating  agency  procedures  will  require 
time  and  resources  by  those  involved.  Each 
Cooperating  Agency  will  be  responsible  for 
collecting  and  compiling  information  in  its 
possession  relevant  to  the  NEPA  review,  and 
for  substantive  drafting  in  the  agreed-to  area 
of  NEPA  drafting  responsibility.  As  a  general 
matter,  such  responsibility  will  be  roughly 
proportionate  to  the  Cooperating  Agency's 
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regulatory  responsibilities  in  assessing  a 
given  resource  impact. 

B.  As  lead  agency,  FERC  will  retain  the 
final  responsibility  for  the  content  of  the 
jointly  prepared  NEPA  documents.  FERC  and 
the  Cooperating  Agencies  will  attempt  to 
resolve  any  conflicts  regarding  an  alternative 
or  impact  in  findings  prior  to  issuance  of 
NEPA  documents  through  the  dispute 
resolution  procedure  in  section  6  hereof. 
However,  if  all  disputes  are  not  so  resolved, 
the  NEPA  document  will  state  any 
unresolved  dispute  between  FERC  and  a 
Cooperating  Agency  regarding  an  alternative 
or  impact,  including  the  separate  findings  of 
each  agency,  except  as  limited  in  this 
paragraph  4.3. 

C.  NEPA  documents  in  licensing 
proceedings  will  be  factual  and  analytical, 
not  decisional.  The  EA/EIS  (whether  draft  or 
final)  will  include  the  project  description, 
project  alternatives,  the  impacts  (beneficial 
and  adverse,  environmental  and  economic)  of 
such  alternatives,  and  protection,  mitigation, 
and  enhancement  measures  ("PM&E").  Each 
document  will  confonn  to  this  scope. 

D.  The  EA/EIS  will  not  include  a  decision 
on  License  Articles  or  Terms  and  Conditions. 
Instea'd,  in  a  given  proceeding,  FERC  will, 
and  each  Cooperating  Agency  (or  non- 
cooperating  Resource  Agency)  may,  publish 
a  record  of  decision  separate  from  the 
informational  final  NEPA  document  which 
so  states  that  agency's  preferred  alternative, 
the  basis  thereof  (which  should  expressly 
reference  the  portions  of  the  final  NEPA 
document  described  in  the  above  paragraph). 

E.  To  encourage  resolution  of  issues 
informally  and  to  reduce  time  should  an 
advisory  panel  need  to  be  convened  pursuant 
to  paragraph  6.3  below,  FERC  and 
Cooperating  Agencies,  and,  if  possible, 
involved  Resource  Agencies  will  attempt  to 
identify  at  the  onset  of  the  licensing 
proceeding  senior  policy  staff  in  each 
respective  organization.  These  designated 
staff  members  will  be  available  to  advise  and 
resolve  issues  informally  throughout  the 
licensing  process.  They  also  will  serve  as  the 
members  of  the  dispute  resolution  panel  if 
convened  under  paragraph  6.  The  neutral 
third  party  panelist(s)  described  in  paragraph 
6.3. A.  will  not  be  identified  and  enlisted 
until  it  is  determined  that  a  panel  is 
necessary. 

4.4.  A  Cooperating  Agency  will  not  be 
considered  a  party  to  the  relicensing 
proceeding  for  the  term  of  its  cooperating 
relationship.  Any  communication  between 
FERC  and  a  Cooperating  Agency  that 
involves  the  cooperating  relationship  and 
relates  to  the  NEPA  documents  will  be 
exempt  from  disclosure  consistent  with  the 
FERC  ex  parte  regulations  in  18  CFR  Section 
385.2201(e);  except  that  any  communication 
necessary  for  the  completeness  of  the  record, 
including  any  communication  necessary  to 
preserve  a  Cooperating  Agency's  right 
pursuant  to  paragraph  4.5  hereof,  will  be  on 
the  record.  Any  communication  between 
FERC  and  a  Cooperating  Agency  that  relates 
to  the  merits  of  the  decision  on  the  License 
Articles  or  Terms  and  Conditions  will  be  on 
the  record. 

4.5.  Regardless  of  whether  or  not  it  is  a 
Cooperating  Agency  in  a  given  proceeding,  a 


Resource  Agency  has  the  same  rights  and 
duties  to  participate  in  the  development  of 
the  public  record  in  that  proceeding  as 
provided  in  18  CFR  Parts  4  and  16. 

4.6.  A  Cooperating  Agency  may  elect  to 
terminate  its  cooperating  status  as  a  non- 
party and  become  a  party  at  any  time  prior 
to  the  deadline  for  rehearing  of  the  final 
licensing  decision  by  filing  an  intervention 
with  FERC.  However,  a  Cooperating  Agency 
which  terminates  its  status  may  seek 
rehearing  or  judicial  review  on  the  ground 
that  the  document  is  inadequate  only  as 
follows: 

A.  The  document  omits  an  alternative  or 
finding  of  impact  timely  proposed  by  the 
Cooperating  Agency  pursuant  to  paragraph 
4.3; 

B.  It  does  not  confonn  to  the  scope  stated 
in  paragraph  4.3.C  and  4.3.D;  or 

C.  The  Cooperating  Agency  disagrees  with 
the  ultimate  finding  of  FERC  as  lead  agency 
regarding  an  alternative  or  impact;  provided 
that  the  Cooperating  Agency  had  previously 
stated  its  specific  objection  to  that  finding  on 
the  record,  including  detailed  basis  both  in 
law  and  fact,  and  had  proposed  an  alternative 
finding  in  an  appropriate  form,  in  a  timely 
communication  consistent  with  paragraph 
4.3;  and  provided  further  that  the 
Cooperating  Agency  had  diligently  pursued  a 
remedy  for  that  objection,  including  the 
dispute  resolution  procedure  stated  in 
paragraph  6. 

5.  Scoping  and  Issuance  of  Scoping 
Document 

5.1.  FERC  and  Cooperating  Agencies,  with 
input  from  the  Licensee  and  Stakeholders, 
will  issue  Scoping  Document  1  ("SDl")  90 
days  following  IIP/ICD  issuance.  SDl  will 
include: 

A.  Identification  of  resource  goals  and 
objectives,  issues  and  information  needed 
(basic  methodology,  geographic  and  temporal 
scope),  including  consideration  of  the  need 
by  FERC  and  Resource  Agencies  to  compile 

a  complete  administrative  record. 

B.  Pteliminary  alternatives,  including  the 
No  Action  alternative,  the  Licensee's 
alternative,  and  others  as  appropriate. 

C.  A  schedule  (conforming  to  applicable 
rules,  as  amended  by  this  proposal)  for  all 
subsequent  actions  by  the  Licensee,  FERC, 
Cooperating  Agencies,  and  others  leading  to 
timely  licensing  decision.  The  schedule  will 
be  kept  current  and  periodically  revised  as 
necessary  based  on  developments. 

D.  A  description  of  unresolved 
disagreements  between  FERC  and 
Cooperating  Agencies  on  each  of  the  above. 
The  description  will  state  each  side  of  the 
dispute. 

5.2.  FERC  and  Cooperating  Agencies  in 
cooperation  with  the  Licensee  will  hold  a 
Scoping  Meeting  within  30  days  of  the 
issuance  of  SDl  and  a  Site  Visit.  The  site 
visit  may  occur  prior  to  the  issuance  of  SDl 
or  soon  after  the  comment  period  to 
accommodate  weather  or  seasonal  needs. 

5.3.  Conmients  to  SDl,  which  may  include 
requests  for  studies,  will  be  due  30  days  after 
the  Scoping  Meeting. 

5.4.  Licensee  will  develop  a  study  plan 
outline  and  send  it  to  FERC  and  Resource 
Agencies  within  30  days  after  the  public 
comment  period  under  section  5.3  ends. 


6.  Dispute  Resolution 

6.1.  This  dispute  resolution  process  can  be 
used  to  resolve  disputes  between  FERC, 
Cooperating  Agencies  and  other  Resource 
Agencies. 

6.2.  FERC  and  Cooperating  Agencies  will 
issue  an  advisory  opinion  60  days  after  the 
Licensee  issues  its  study  plans  on  the  extent 
to  which  the  data  to  be  provided  and  the 
study  plan  outline  as  developed  by  the 
Applicant  is  sufficient.  That  advisory 
opinion  will  also  discuss  and  determine 
study  topics  to  be  addressed,  methodology  to 
be  used,  geographic  and  temporal  scope  of 
the  analysis,  and  the  foreseeable  project- 
related  impacts  on  target  resources  that  the 
study  plan  is  to  address  consistent  with 
previously  established  resource  goals  and 
objectives.  The  advisory  opinion  will  be 
joint,  including  a  statement  of  any 
unresolved  dispute  between  FERC  and  a 
Cooperating  Agency  related  to  the  advisory 
opinion  and  will  be  distributed  to  both  the 
Licensee  and  the  Stakeholders. 

6.3.  FERC  and  a  disputing  Cooperating 
Agency  will  make  best  efforts  to  resolve 
disputes  prior  to  issuance  of  the  joint 
advisory  opinion.  However,  if  the  dispute 
between  FERC  and  a  Cooperating  Agency  is 
not  resolved  pursuant  to  paragraph  6.2,  then 
an  advisory  panel  will  be  convened  as  stated 
below.  Studies  discussed  in  the  advisory 
opinion  which  are  not  subject  to.  a  dispute 
between  FERC  and  a  Cooperating  Agency 
shall  proceed  while  the  dispute  resolution 
process  is  conducted  on  the  specific  disputed 
studies. 

A.  The  panel  will  be  comprised  of  a  senior 
policy  staff  member  from  FERC  and  from  the 
disputing  agency,  and  such  neutral  third 
parties  (as  necessary  to  ensure  that  there  is 
an  odd  number  in  total).  FERC  and  the 
disputing  agency  will  choose  (with 
disclosure  of  any  potential  conflict  of 
interest)  the  neutrals,  after  consultation  with 
the  Licensee  and  participating  Stakeholders. 

B.  At  the  time  of  issuance  of  the  advisory 
opinion  under  paragraph  6.2,  FERC  will 
notify  Licensee  and  other  Stakeholders  that 
the  panel  will  be  convened  (specifying  a  date 
more  than  30  days  but  no  more  than  60  days 
after  issuance  of  the  advisory  opinion),  and 
Licensee  and  other  Stakeholders  will  have  30 
days  to  submit  information  for  the  panel's 
consideration. 

C.  The  panel  will  issue  a  recommendation 
within  90  days  after  being  convened,  subject 
to  adjustment  in  extraordinary 
circumstances. 

D.  FERC  and  Cooperating  Agencies  will 
issue  a  revised  advisory  opinion  30  days 
following  the  panel  recommendation,  which 
incorporates  and  responds  to  the 
recommendations  of  the  advisory  panel. 

6.4.  A  Resource  Agency  which  declines  to 
become  a  Cooperating  Agency  will  use  the 
procedure  established  in  paragraph  6.3  to 
resolve  an  otherwise  uiuesolved  dispute 
related  to  study  requests  in  the  NEPA  review. 

6.5.  If  a  dispute  regarding  a  matter 
addressed  by  the  advisory  opinion  issued 
under  paragraph  6.2  has  not  been  timely 
resolved  at  the  staff  level  or  through  the 
panel  procedure  in  paragraph  6.3,  the  dispute 
will  be  elevated  to  a  meeting  at  the  level  of 
the  disputing  agencies'  Chairman  or 
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Secretary  within  60  days  after  the  deadline 
of  120  days  represented  by  steps  6.3  (B)  and 
6.3  (C)  above.  ( 

6.6.  FERC  will  inform  the  Licensee  and 
Stakeholders  of  the  outcomes  of  the  dispute 
resolution  procedure  within  15  days  of  the' 
decision(s)  reached  pursuant  to  paragraphs 
6.3  through  6.5. 

6.7.  In  addition,  or  as  an  alternative,  to  the 
dispute  resolution  procediu^  provided  in 
paragraphs  6.2-6.6  above.  Licensee  and 
Stakeholders  may  develop  an  alternative 
procedure  to  resolve  disputes  on  the  content 
of  the  advisory  opinion.  Such  an  alternative 
procedure  will  be  developed  prior  to  the  due 
date  for  the  advisory  opinion  as  stated  in 
paragraph  6.2  above. 

7.  Study  Development 

7.1.  After  consideration  of  Stakeholders' 
comments  and  the  advisory  opinions  (as 
revised  pursuant  to  paragraphs  6.2  through 
6.7),  Licensee  will  adopt  a  study  plan  within 
60  days  after  notice  from  FERC  of  the 
advisory  opinion  (as  revised)  which  plan  will 
provide  for  conducting  studies  and  collecting 
data. 

7.2.  Any  Stakeholder  will  follow  18  C.F.R. 
Section  16.8(b)(4),  (c)(2),  or  (d)(2).  and  the 
schedule  established  in  paragraph  5.3  to 
make  any  Additional  Information/Study 
Requests  ("Al/SR"). 

7.3.  The  Licensee  will  be  deemed  to  have 
discharged  its  responsibility  to  conduct 
studies  or  gather  information  if  its  study  plan 
is  executed  in  a  manner  consistent  with  the 
advisory  opinion  issued  pursuant  to 
paragraphs  6.2  to  6.7.  This  presumption  may 
be  rebutted  by  the  objecting  stakeholder  only 
if  (A)  an  unexpected  study  result  is  found, 
(B)  there  is  a  change  in  applicable  law,  or  (C) 
there  is  a  dispute  regarding  implementation 
of  the  study  plan,  relative  to  the  AI/SR  that 
the  Licensee  did  not  undertake. 

A.  "Unexpected  study  result"  means  that 
there  is  a  potentially  significant  impact  that 
was  previously  not  foreseen  to  occur,  or  that 
the  intensity  of  a  significant  impact  is  so 
different  than  foreseen  that  additional  study 
is  appropriate  for  the  development  of 
protection,  mitigation,  or  enhancement 
measures.  This  contemplates  a  clear 
demonstration  of  an  anomalous  result  ^^. 

B.  "Change  in  applicable  law"  is  a  change 
-  in  statute  or  rule,  that  may  materially  affect 

the  appropriate  level  of  protection, 
mitigation,  or  enhancement  of  resources 
affected  by  the  project.  An  example  is  a  new 
ESA  listing  applicable  to  the  project  reach. 

C.  "Dispute  regarding  implementation  of 
study  plan"  means  that  an  objecting 
stakeholder  has  a  reasonable  basis  to  dispute 
that  the  Licensee  followed  generally  accepted 
scientific  methods  in  the  implementation  of 
the  study  plan.  This  excludes  the  choice  of 
any  scientific  method  specifically  identified 
in  the  advisory  opinion,  although  it  may 
include  a  dispute  regarding  the 
implementation  of  the  method. 


"  This  is  not  intended  to  repeat  studies  because 
the  results  obtained  were  unexpected.  However,  it 
would  apply  to  new  issues  identified  either  through 
the  studies  or  outside  activities. 


8.  Preliminary  Draft  Environmental 
Document  and  Preliminary  Conditions 

8.1.  Prior  to  the  release  of  Preliminary  Draft 
Environmental  Document  ("PDED"),  the 
Licensee  will  release  a  summary  of  which 
studies  have  been  completed  to  date  and  will 
disclose  which  additional  studies  the 
Licensee  intends  to  conduct. 

8.2.  Licensee  will  issue  its  PDED  after 
consulting  with  FERC  and  Cooperating 
Agencies,  and  no  later  than  3  years  prior  to 
license  expiration.  There  will  be  a  60-day 
comment  period  on  the  PDED.  The  PDED 
document,  which  functionally  will  replace 
the  environmentally  related  sections  of  the 
draft  application,  will  include; 

A.  Refined  issues  based  on  completed 
studies; 

B.  Review  of  conunents  on  study  results. 

C.  A  description  of  additional  studies 
planned. 

D.  A  refined  set  of  alternatives. 

8.3.  Concurrent  with  issuance  of  the  PDED, 
the  Licensee  will  commit  to  provide  the 
additional  information  identified  as  to  be 
done  in  the  PDED,  on  a  schedule  acceptable 
to  itself,  FERC  and  Cooperating  Agencies. 

8.4.  Licensee  will  convene  a  public 
meeting  within  30  days  after  PDED 
publication.  FERC  and  Cooperating  Agencies 
will  participate.  FERC  will  issue  notice  of  the 
publication  within  ten  days  of  receiving  the 
PDED,  at  least  15  days  prior  to  the  meeting. 

8.5.  Each  Resource  Agency  will  provide 
preliminary  draft  Terms  and  Conditions 
during  the  60-day  comment  period  on  the 
PDED. 

9.  Application  Filed 

9.1.  Application  will  be  filed  2  years  before 
license  expiration  date  (same  as  existing 
practice).  The  application  will  include  all 
results  fax)m  studies  completed,  a  listing  of 
studies  in  progress,  and  proposed  protection, 
mitigation  and  enhancement  measures. 

10.  FERC  Tender  and  Procedural  Notice/ 
Ready  for  Environmental  Decision  ("Red") 
Notice/Revised  Agency  Draft  Terms  and 
Conditions 

10.1.  FERC  will  issue  a  tender  notice 
within  14  days  of  filing  and  will  issue  a 
procedural  notice  within  60  days  of  filing  of 
application.  On  publication  of  such  tender 
notice,  Stakeholders  become  subject  to  ex 
parte  rules. 

10.2.  Within  60  days  of  filing  of  the 
application,  FERC  and  Cooperating  Agencies 
will  issue  notice  that  the  application  is  ready 
for  environmental  decision  ("RED"),  or  if  the 
application  is  not  ready  for  environmental 
decision  FERC  and  Cooperating  Agencies 
will  identify  additional  information  needed 
as  listed  in  the  joint  advisory  opinion  (as 
revised  to  handle  resolution  of  any  disputes 
pursuant  to  paragraph  6  above)  to  make  it 
ready. 

10.3.  Each  Resource  Agency  will  issue 
revised  preliminary  draft  Terms  and 
Conditions  within  60  days  after  RED  notice. 

11.  Draft  Environmental  Assessment/ 
Environmental  Impact  Statement;  Draft 
Terms  and  Conditions;  and  Draft  License 
Articles 

11.1.  Within  180  days  after  the  RED  notice, 
FERC  and  Cooperating  Agencies  will  issue 


draft  EA/EIS  (as  an  informational  document, 
not  decisional,  as  set  forth  in  paragraph  4.3 
above)  for  public  review  and  comment.  Also 
within  180  days  after  the  RED,  FERC  and  any 
other  agency  that  plans  to  submit  Terms  and 
Conditions  to  FERC  will  separately  issue 
draft  License  Articles  and  draft  Terms  and 
Conditions.'The  draft  EA/EIS  will  state  any 
dispute  between  FERC  and  Cooperating 
Agencies  with  respect  to  environmental 
impact  analysis  (consistent  with  paragraph 
4.3  above). 

11.2.  There  will  be  a  60-day  public 
comment  period  on  the  draft  EA/EIS,  draft . 
License  Articles,  and  draft  Terms  and 
Conditions. 

11.3.  Each  Resource  Agency  will  submit 
final  or  final  draft  Terms  and  Conditions, 
within  45  days  following  the  close  of  the 
public  comment  period  on  the  draft  EA/EIS. 
A  Resource  Agency  may  require  publication 
of  a  final  NEPA  document  before  issuance  of 
final  Terms  and  Conditions,  in  which  case   ' 
the  agency  may  issue  final  draft  Terms  and 
Conditions  at  this  time.  In  the  alternative  the 
agency  may  issue  final  Terms  and  Conditions 
at  this  time,  subject  to  reopener  if  the  final 
EA/EIS  document  contains  new  information 
not  contained  in  the  draft. 

11.4.  .To  encourage  resolution  of  issues 
informally  and  to  reduce  time  regarding 
disputes  related  to  final  (and  draft)  Terms 
and  Conditions.  FERC  and  the  Agencies  may 
use  the  dispute  resolution  process  described 
in  section  6  above. 

12.  Final  Environmental  Document  and 
License  Issuance 

12.1.  The  final  EA/EIS  (as  an  informational 
document,  consistent  with  paragraph  4.3 
above)  will  be  published  separately  &t>m  the 
License.  The  License  will  be  issued  by  FERC 
and  will  include  final  Terms  and  Conditions. 
The  final  EA/EIS  will  describe  any  remaining 
dispute  between  FEIRC  and  a  Cooperating 
Agency  regarding  environmental  impacts 
analysis. 

(FR  Doc.  02-23655  Filed  9-17-02;  8:45  am] 
MLUNQ  COM  f717-01-l> 


DEPARTMENT  OF  ENERGY 

Federal  En«rgy  Regulatory 
Cofnmiaeion 

18  CFR  Part  35 
[Ooctot  No.  RM01-12-000] 

Remedying  Undue  Discrimination 
Through  Open  Access  Tranemission 
Service  and  Standard  Electricity 

September  10,  2002. 

agency:  Federal  Energy  Regulatory 

Commission,  DOE. 

ACTION:  Notice  revising  public  comment 

schedule  and  annotmcing  technical 

conferences. 

summary:  On  July  31,  2002,  the 

Commission  issued  a  Notice  of 
Proposed  Rulemaking  (NOPR)  in  the 
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above-captioned  docket,  proposing  to 
amend  its  regulations  to  remedy  undue 
discrimination  through  open  access 
transmission  service  and  standard 
electricity  market  design,  (67  FR  55452, 
August  29,  2002).  The  Commission  is 
extending  the  time  for  parties  to  file 
comments  on  the  proposed  rule, 
providing  parties  an  opportunity  to  file 
reply  comments  and  convening  a  series 
of  technical  conferences  to  address 
several  specific  issues  identified  in  the 
NOPR. 

DATES:  Conunents  should  be  filed  on  or 
before  November  15,  2002. 

Reply  comments  should  be  filed  on  or 
before  December  20,  2002. 

A  series  of  conferences  will  be 
convened  on:  October  2,  2002,  October 
3,  2002  and  December  11,  2002. 
ADDRESSES:  Send  comments  to:  Office  of 
the  Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Withnell  (Legal  Information), 
Office  of  General  Coimsel,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
(202) 502-8287. 
SUPPLEMENTARY  INFORMATION: 

Notice  Revising  Public  Comment 
Schedule  and  Announcing  Technical 
Conferences 

In  the  six  weeks  since  the  '    - 

Commission  issued  its  Notice  of 
Proposed  Rulemaking  (NOPR)  in  the 
above-captioned  docket.  Commission 
members  and  staff  have  participated  in 
numerous  meetings  and  conferences 
throughout  the  country  to  discuss  the 
proposed  rule.  These  meetings  have 
been  a  valuable  soiut:e  of  information 
about  the  response  of  the  general  public, 
and  specifically  the  electric  utility 
industry,  to  the  proposed  Standard 
Market  Design  rule  and  the  issues  that 
the  Commission  must  address  going 
forward. 

1.  Various  entities  have  asserted  that 
the  75-day  comment  period  provided  in 
the  NOPR  does  not  allow  enough  time 
for  the  public  to  review  the  NOPR  and 
provide  the  detailed  comments  that  the 
Commission  requested  therein.  Several 
parties  also  have  expressed  their  wish  to 
provide  reply  comments  in  order  to 
develop  an  on-the-record  dialogue  about 
the  NOPR's  proposals. 

2.  We  will  grant  an  extension  of  time 
to  permit  all  interested  parties  to  file 
comments  on  the  NOPR  by  November 
15,  2002.  In  addition,  we  will  allow  all 
interested  parties  to  file  reply  comments 
on  or  before  December  20,  2002.  All 
comments  should  include  an  executive 


summary  that  should  not  exceed  ten 
pages. 

3.  In  addition.  Commission  staff  will 
convene  a  series  of  technical 
conferences  this  fall  to  address  several 
specific  issues  identified  in  the  NOPR. 
The  Commission  also  will  reserve  a 
week  in  January  2003  for  any  further 
technical  conferences  necessary  to 
explore  remaining  areas  of  concern 
identified  during  our  continued 
outreach  and  through  the  comment 
process. 

4.  The  fall  conference  schedule  will 
be  as  follows: 

•  October  2,  2002:  Essential  elements 
of  a  standard  market  monitoring  plan. 
Please  refer  to  the  Notice  issued  in  this 
docket  on  August  28,  2002  for  further 
details. 

•  October  3, 2002;  Standard  software 
to  support  electric  grid  and  market 
operations  imder  Standard  Market 
Design.  Please  refer  to  the  Notice  issued 
in  this  docket  on  August  22.  2002  for 
further  details. 

•  December  11,  2002:  This  conference 
will  address  liability  and 
indemnification  provisions  in  the 
Standard  Market  Design  Tariff,  as 
specified  in  paragraph  389  of  the  NOPR. 

5.  Each  conference  will  be  held  from 
approximately  9:30  a.m.  to  5  p.m..  at  the 
offices  of  the  Federal  Energy  Regulatory 
Commission,  888  First  Street.  NE.. 
Washington,  DC.  The  conferences  are 
open  to  the  public,  and  registration  is 
not  required.  Members  of  the 
Commission  may  attend  and  participate 
in  the  discussions.  Further  details  about 
each  conference  will  be  provided  in 
supplemental  notices. 

2.  Transcripts  of  the  conference  will 
be  immediately  available  from  Ace 
Reporting  Company  (202-347-3700  or 
1-800-336-6646).  for  a  fee.  They  will  be 
available  for  the  public  on  the 
Commission's  FERRIS  system  two 
weeks  after  the  conference. 
Additionally,  Capitol  Connection  offers 
the  opportunity  for  remote  listening  and 
viewing  of  the  conference.  It  is  available 
for  a  fee.  live  over  the  Internet,  via  C- 
Band  Satellite.  Persons  interested  in 
receiving  the  broadcast,  or  who  need 
information  on  making  arrangements 
should  contact  David- Reininger  or  Julia 
Morelli  at  the  Capitol  Connection  (703- 
993-3100)  as  soon  as  possible  or  visit 
the  Capitol  Connection  website  at  http:/ 
/www.capitolconnection.gmu.edu  and 
click  on  "FERC." 

By  direction  of  the  Commission. 
Magalie  R.  Saler, 
Secretary. 

(FR  Doc.  02-23694  Filed  9-17-02;  8:45  am] 
BILLING  cooe  sm-m-f 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  2 
[USCG  2001-9044] 
RIN2115-AG13  ~  , 

Territorial  Seas,  Navigable  Waters,  and 
Jurisdiction 

AGENCY:  Coast  Guard.  DOT. 

ACTION:  Notice  of  proposed  rulemaking; 

correction. 

SUMMARY:  On  August  14.  2002,  we 
published  a  notice  of  proposed 
rulemaking  to  conform  the  Coast 
Guard's  definitions  of  jurisdictional 
terms  to  existing  law.  hi  our  proposed 
revision  of  33  CFR  part  2,  we 
inadvertently  omitted  the  contents  of 
footnote  2.  "nus  dociuient  corrects  that 
omission. 

DATES:  Comments  and  related  materials 
on  our  corrected  proposed  rule  must 
reach  the  Docket  Management  Facility 
on  or  before  November  12,  2002. 
ADDRESSES:  To  make  sure  that  your 
comments  and  related  materials  are  not 
entered  more  than  once  in  the  docket, 
please  submit  them  by  only  one  of  the 
following  means: 

(1)  By  mail  to  the  Docket  Management 
Facility  (USCG-2001-9044),  U.S. 
Department  of  Transportation,  room  PL- 
401,  400  Seventh  Street  SW.. 
Washington,  DC  20590-0001. 

(2)  By  hand  delivery  to  room  PL-401 
on  the  Plaza  level  of  the  Nassif  Building, 
400  Seventh  Street  SW.,  Washington, 
DC,  between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  202-366- 
9329. 

(3)  By  fax  to  the  Docket  Management 
Facility  at  202-493-2251. 

(4)  By  electronic  means  through  the 
Web  Site  for  the  Docket  Management 
System  at  http://dms.dot.gov. 

The  Docket  Management  Facility 
maintains  the  public  docket  for  this 
rulemaking.  Comments  and  materials 
received  from  the  public,  as  well  as 
documents  mentioned  in  this  preamble 
as  being  available  in  the  docket,  will 
become  part  of  this  docket  and  will  be 
available  for  inspection  or  copying  at 
room  PL-401  on  the  Plaza  level  of  the 
Nassif  Building.  400  Seventh  Street 
SW..  Washington.  DC,  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  You  may  also 
find  this  docket  on  the  bitemet  at  http:/ 
/dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  questions  on  this  proposed 
rule,  call  Alex  Wellw,  Office  of 
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Maritime  and  International  Law.  U.S. 
Coast  Guard,  telephone  202-267-0097, 
If  you  have  questions  on  viewing  or 
submitting  materials  to  the  docket,  call 
Dorothy  Beard,  Chief,  Dockets, 
Department  of  Transportation, 
telephone  202-366-5149. 
SUPPLEMENTARY  INFORMATION: 

Need  for  Correction 

On  August  14,  2002,  we  published  a 
notice  of  proposed  rulemaking  (NPRM) 
to  conform  the  Coast  Guard's  definitions 
of  jurisdictional  terms  to  existing  law 
(67  FR  52906).  Because  we  did  not 
intend  to  omit  the  contents  of  a  footnote 
in  our  proposed  revision  of  33  CFR  part 
2,  we  are  publishing  this  correction  to 
our  proposed  rule. 

Discussion  of  Correction  of  Proposed 
Rule 

In  33  CFR,  ciurent  §§  2.05-25 
(Navigable  waters  of  the  United  States; 
Navigable  Waters;  Territorial  Waters] 
and  2.05-30  (Waters  subject  to  the 
jurisdiction  of  the  United  States;  waters 
over  which  the  United  States  has 


jurisdiction)  both  reference  a  footnote  2. 
That  footnote  informs  the  reader  that  the 
use  of  the  terms  "State"  and  "United 
States"  in  these  two  sections  should  be 
considered  supplementary  to,  and  not  as 
interpretive  of,  the  statutory  definitions 
of  these  terms.  We  mistakenly  omitted 
the  contents  of  footnote  2  from  our 
proposed  rule. 

Rather  than  inserting  the  same 
footnote  in  our  proposed  §§  2.36  and 
2.38  that  correspond  to  §§  2.05-25  and 
2.05-30,  we  instead  are  including  this 
information  in  our  note  to  proposed 
§  2.5  (Specific  definitions  control).  The 
current  note  to  §  2.5  provides  examples 
of  how  a  specific  statutory  and 
regulatory  definition  would  supersede 
definitions  in  33  CFR  part  2.  We 
propose  to  add  the  following  two 
sentences  to  this  note:  "Also,  in  various 
laws  administered  and  enforced  by  the 
Coast  Guard,  the  terms  "State"  and 
"United  States"  are  defined  to  include 
some  or  all  of  the  territories  and 
possessions  of  the  United  States.  The 
definitions  in  §§  2.36  and  2.38  should 
be  considered  as  supplementary  to  these 


statutory  definitions  and  not  as 
interpretive  of  them." 

Correfition 

In  proposed  rule  FR  Doc.  02-20481. 
begiiming  on  page  52906  in  the  issue  of 
August  14,  2002.  make  the  following 
correction: 

12^    [Correctsd] 

On  page  52911.  in  the  first  column, 
starting  on  line  14,  at  the  end  of  Note 
to  §  2.5,  add  the  following  sentences: 
"Also,  in  various  laws  administered  and 
enforced  by  the  Coast  Guard,  the  terms 
"State"  and  "United  States"  are  defined 
to  include  some  or  all  of  the  territories 
and  possessions  of  the  United  States. 
The  definitions  in  §§  2.36  and  2.38 
should  be  considered  as  supplementary 
to  these  statutory  definitions  and  not  as 
interpretive  of  them." 

Dated:  September  13,  2002. 
R.F.  Duncan, 

Chief  Counsel.  U.S.  Coast  Guard. 
(FR  Doc.  02-23754  Filed  9-17-02;  8:45  am) 
MLUNO  COOE  4>10-1»-P 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  njles  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

National  Sheep  Industry  Improvement 
Center;  Solicitation  of  Nominations  of 
Board  Members 

agency:  National  Sheep  Industry 

Improvement  Center. 

ACTION:  Notice:  Invitation  to  submit 

nominations. 

summary:  The  National  Sheep  Industry 
Improvement  Center  announces  that  it 
is  accepting  nominations  for  the  Board 
"  of  Directors  of  the  National  Sheep 
Industry  Improvement  Center  for  three 
voting  directors'  positions  whose  terms 
expire  on  February  13.  2003.  Two 
positions  are  for  members  who  have 
expertise  in  finance  and  management 
and  one  position  is  for  a  member  who 
is  an  active  producer  of  sheep  or  goats. 
Board  members  manage  and  oversee  the 
Center's  activities.  Nominations  may 
only  be  submitted  by  National 
organizations  that  consist  primarily  of 
active  sheep  or  goat  producers  in  the 
United  States  and  who  have  as  their 
primary  interest  the  production  of  sheep 
or  goats  in  the  United  States. 
Nominating  organizations  should 
submit: 

(1)  Substantiation  that  the  nominating 
organization  is  national  in  scope, 

(2)  The  number  and  percent  of     v 
members  that  are  active  sheep  or  goat 
producers, 

(3)  Substantiation  of  the  primary 
interests  of  the  organization,  and 

(4)  An  Advisory  Committee 
Membership  Background  Information 
form  (Form  AD-755)  for  each  nominee. 

This  action  is  taken  in  accordance 
with  7  U.S.C.  2008j(f)  which  establishes 
the  powers  and  composition -of  the 
Board  of  Directors  for  the  National 
Sheep  Industry  Improvement  Center. 
DATES:  Completed  nominations  must  be 
received  no  later  than  November  4, 
2002.  Nominations  received  after  that 
date  will  not  be  considered. 


ADDRESSES:  Submit  nominations  and 
statements  of  qualifications  to  Jay  B. 
Wilson,  Executive  Director/CEO, 
National  Sheep  Industry  Improvement 
Center,  USDA,  PO  Box  23483, 
Washington,  DC  20026-3483  if  using 
the  U.S.  Postal  Service  or  Room  2117, 
South  Agriculture  Building,  1400 
Independence  Avenue,  SW., 
Washington,  DC  20250  if  using  other 
carriers. 

FOR  FURTHER  INFORMATKMI  CONTACT:  Jay 

B.  Wilson,  Executive  Director/CEO, 
National  Sheep  Industry  Improvement 
Center,  USDA,  PO  Box  23483. 
Washington,  DC  20026-3483  if  using 
the  US  Postal  Service  or  Room  2117, 
South  Agriculture  Building,  1400 
Independence  Avenue,  SW., 
Washington,  DC  20250  if  using  other 
carriers.  Forms  and  other  information 
can  be  found  at  http://www.nsiic.org. 
Telephone  (202)  690-0632.  (This  is  not 
a  toll  free  number.)  FAX  202-720-1053. 
SUPPLEMENTARY  INFORMATION:  The 
National  Sheep  Industry  Improvement 
Center  (NSIIC),  or  Sheep  Center 
(Center),  is  authorized  under  7  U.S.C. 
2008J.  The  Center  shall  (1)  promote 
strategic  development  activities  and 
collaborative  efforts  by  private  and  State 
entities  to  maximize  the  impact  of 
Federal  assistance  to  strengthen  and 
enhance  production  and  marketing  of 
sheep  or  goat  products  in  the  United 
States;  (2)  optimize  the  use  of  available 
human  capital  and  resources  within  the 
sheep  or  goat  industries;  (3)  provide 
assistance  to  meet  the  needs  of  the 
sheep  or  goat  industry  for  infiastructure 
development,  business  development, 
production,  resource  development,  and 
market  and  environmental  research;  (4) 
advance  activities  that  empower  and 
build  the  capacity  of  the  United  States 
sheep  or  goat  industry  to  design  unique 
responses  to  special  needs  of  the  sheep 
or  goat  industries  on  both  a  regional  and 
national  basis;  and  (5)  adopt  flexible 
and  iimovative  approaches  to  solving 
the  long-term  needs  of  the  United  States" 
sheep  or  goat  industry. 

The  management  of  NSIIC  is  vested  in 
a  Board  of  Directors  that  is  appointed 
by,  and  reports  to  the  Secretary  of 
Agriculture.  The  Board  of  Directors  is 
composed  of  seven  voting  members  of 
whom  four  are  active  producers  of 
sheep  or  goats  in  the  United  States,  two 
have  expertise  in  finance  and 
management,  and  one  has  expertise  in 
lamb,  wool,  goat  or  goat  product 


marketing.  Of  the  three  open  positions, 
two  positions  are  for  members  who  have 
expertise  in  finance  and  management 
and  one  position  is  for  a  member  who 
is  an  active  producer  of  sheep  or  goats. 
The  Board  also  includes  two  non-voting 
members,  the  Under  Secretary  of 
Agricultitte  for  Riu-al  Development  and 
the  Under  Secretary  of  Agriculture  for 
Research,  Education,  and  Economics. 
The  Executive  Director  serves  as  the 
CEO. 

The  Secretary  of  Agriculture  shall 
appoint  the  voting  members  from  the 
submitted  nominations.  Member's  term 
of  office  shall  be  three  years.  Voting 
members  are  limited  to  two  terms.  Each 
of  the  three  positions  for  which 
noihinees  are  being  sought  are  currently 
held  by  members  who  are  serving 
second  terms  and  are  therefore  not 
eligible  to  be  re-nominated. 

The  Board  shall  meet  not  less  than 
once  each  fiscal  year,  but  is  likely  to 
meet  at  least  quarterly.  Board  members 
will  not  receive  compensation  for 
serving  on  the  Board  of  Directors,  but 
shall  be  reimbursed  for  travel, 
subsistence,  and  other  necessary 
expenses. 

The  statement  of  qualifications  of  the 
individual  nominees  is  being  obtained" 
by  using  Form  AD-755,  "Advisory 
Committee  Membership  Background 
Information"  which  can  be  accessed  at 
http://www.nsiic.org.  The  requirements 
of  this  form  are  incorporated  under 
OMB  number  0505-0001. 

Dated:  September  13,  2002. 
Jay  B.  Wilson, 

Executive  Director/CEO,  National  Sheep 
Industry  Improvement  Center.  ^ 

[PR  Doc.  02-23706  Filed  9-17-02;  8:45  am] 
BIUING  CODE  341»-01-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Notice  of  Mineral  County  Resource 
Advisory  Committee  Meeting 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  meetings. 

SUMMARY:  Pursuant  to  the  authorities  in 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463)  and  under  the  Secure 
Rural  Schools  and  Community  Self- 
Determination  Act  of  2000  (Pub.  L.  106- 
393)  the  Lolo  National  Forest  Mineral 
Coimty  Resource  Advisory  Committee 
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will  meet  on  October  3  at  6  p.m.  in 
Superior,  Montana  for  a  business 
meeting.  The  meeting  is  open  to  the 
public.  "* 

DATES:  October  3,  2002. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Mineral  Cotmty  Courthouse,  300 
River  Street,  Superior,  MT  59872. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Harper,  Designated  Federal 
Official  (DFO),  District  Ranger  Superior 
Ranger  District,  Lolo  National  Forest  at 
(406) 822-4233. 

SUPPLEMENTARY  INFORMATION:  This  will 
be  the  first  meeting  of  the  Mineral 
Coimty  Resource  Committee.  Agenda 
topics  include  reviewing  the  role  of  the 
RAC,  the  purpose  of  Title  U  funds  and 
receiving  public  comment.  If  the 
meeting  location  is  changed,  notice  will 
be  posted  in  the  local  newspapers, 
including  the  Mineral  Independent  and 
the  Missoulifm. 

Dated:  September  11,  2002. 
Robert  Harper. 

Designated  Federal  Official,  District  Ranger, 
Superior  Ranger  District. 
(PR  Doc.  02-23679  Filed  9-17-02;  8:45  am] 
BlUJNa  CODE  3410-11-M 

DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Upper  Hocking  Watershed,  Structure 
fl-23,  Fairfleid  County,  OH 

AGENCY:  Natiu-al  Resources 
Conservation  Service,  USDA. 
ACTION:  Notice  of  a  Finding  of  No 
Significant  Impact. 

SUMMARY:  Pursuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Envirormiental  Quality  Regulations  (40 
CFR  part  1500);  and  the  Natural 
Resources  Conservation  Service  Rules  (7 
CFR  part  650);  the  Natural  Resources 
Conservation  Service,  U.S.  Department 
of  Agriculture,  gives  notice  that  an 
environmental  impact  statement  is  not 
being  prepared  for  the  rehabilitation  of 
Structure  R-23  in  the  Upper  Hocking 
Watershed,  in  Fairfield  County,  Ohio. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  Brov«i;  State  Conservationist; 
Natural  Resources  Conservation  Service; 
200  North  High  Street,  Room  522, 
Columbus,  Ohio  43215;  telephone  614- 
255-2500. 

SUPPLEMENTARY  INFORMATION:  The 
environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  efiects  on  the 


human  environment.  As  a  result  of  these 
findings,  Kevin  Brown,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

The  project  purpose  is  grade 
stabilization  and  erosion  control.  The 
action  includes  the  rehabilitation  of  one 
dam.  The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency;  various  Federal, 
state  and  local  agencies;  and  interested 
parties.  A  limited  number  of  copies  of 
the  FONSI  are  available  to  fill  single 
copy  requests  at  the  above  address. 
Basic  data  developed  during  the 
environmental  assessment  is  on  file  and 
may  be  reviewed  by  contacting  Kevin 
Brown. 

No  administrative  action  on 
implementation  of  the  preferred 
alternative  will  be  taken  until  30  days 
after  the  date  of  this  publication  in  Uie 
Federal  Register. 

Kevin  Brown, 

State  Conservationist. 

Finding  of  No  Significant  Impact  for  the 
Upper  Hocking  Watershed,  Fairfield  County, 
OUo 

Introduction 

This  undertaking  is  being  planned  and  will 
be  implemented  under  the  authority  of  the 
emergency  Watershed  Protection  Program  (7 
CFR  624).  This  program  was  enacted  by 
Section  216  of  Public  Law  81-516,  Section 
403  of  Public  Law  95-334  (Title  IV  of  the 
Agricultural  Credit  Act  of  1978),  and  Section 
382  of  Public  Law  104-127  (Title  III  of  the 
1996  Farm  Bill).  This  action  is  being  planned 
in  accordance  with  Section  102(2)(c)  of  the 
National  Environmental  Policy  Act  of  1969, 
Public  Law  91-190.  as  amended  (42  U.S.C. 
4321  et.  seq.).  The  policy  and  procedures  of 
the  Watershed  Protection  and  flood 
Prevention  Act,  Public  Law  83-566,  as 
amended  (16  U.S.C.  1000-1008)  are  also 
being  utilized  for  the  planning  and 
implementation  of  this  undertaking. 

The  rehabilitation  of  the  Upper  Hocking 
Watershed  Structure  R-23  is  a  federally 
assisted  action.  An  environmental 
assessment  was  completed  for  the  action  and 
was  conducted  in  consultation  with  local, 
state,  and  federal  agencies,  as  well  as  other 
interested  organizations  and  individuals. 
Data  developed  during  the  assessment  is 
available  for  public  review  at  the  following 
location:  USDA  Natural  Resources 
Conservation  Service,  200  North  High  St., 
Rm.  522,  Columbus,  Ohio  43215-2478 

Preferred  Alternative 

The  sponsors  preferred  alternative  for  the 
rehabilitation  of  Structure  R-23  would  be  to 
upgrade  the  dam  to  meet  state  dam  safety 
criteria  for  a  medium  hazard  dam  (NRCS 
Class  B  and  ODNR  Class  II).  Rehabilitation 
would  include  replacing  the  deteriorated 
principal  spillway  with  a  new  riser  and 


outlet  pipe,  and  reconstructing  the  auxiliary 
spillway  to  increase  the  storage-discharge 
capacity  of  the  dam  to  safely  pass  50  percent 
of  the  probable  maximum  precipitation  event 
without  overtopping  the  embankment. 

Effect  of  the  Preferred  Alternative 

This  alternative  would  fully  meet  the 
needs  and  desires  of  the  sponsors  and  the 
public  by  protecting  public  health  and  safety 
while  also  meeting  ail  applicable  dam  safety 
and  performance  standards.  This  alternative 
would  greatly  diminish  the  potential  for  dam 
failure.  Total  cost  of  this  alternative  is 
estimated  to  be  $125,000.00. 

Construction  activities  would  require 
draining  the  5-acre  pond,  and  removing  pari 
of  the  dam,  to  accomplish  riser  and  pipe 
removal  and  replacement.  It  is  anticipated 
that  the  project  construction  activities  would 
take  approximately  6  weeks.  At  least  4 
landowners  must  drive  across  the  private 
road  on  top  of  the  dam  to  get  to  their 
residences.  During  the  construction  period, 
this  road  would  be  closed  to  the  public.  A 
temporary  access  road  to  the  homes  would  be 
made  part  of  the  project. 

Temporary  displacement  of  wildlife, 
aquatic  species,  and  fish  that  use  the  lake 
would  occur  during  construction.  The  water 
would  be  lowered  very  slowly  to  minimize    - 
impacts  to  the  wildlife,  aquatic  species,  and 
fish.  In  the  long  term,  use  of  the  area  by 
wildlife  and  aquatic  species  should  return  to 
pre-construction  levels.  After  the  project  is 
completed,  the  pond  would  be  restocked 
with  fish  as  per  the  concerns  of  the 
surrounding  landowners. 

About  5  acres  would  be  temporarily 
disturbed  due  to  the  construction  of  this 
project.  All  disturbed  areas  on  the  fill  and  in 
the  emergency  spillway  will  be  seeded  to  an 
erosion  controlling  grass. 

This  action  will  have  no  effect  on 
wetlands,  rare,  or  threatened  and  endangered 
species,  and  prime  or  unique  farmland.  Air 
quality  in  the  watershed  will  be  essentially 
unaffected  by  the  rehabilitation  project. 
There  will  be  brief,  temporary  increases  in 
noise  levels  and  pollution  of  air  from  dust 
and  exhaust  emissions,  which  are  inherent  in 
earth  moving  construction  processes. 

An  environmental  assessment  was 
completed  as  part  of  the  planning  process. 
An  inventory  for  cultural  resources  was 
completed  as  part  of  the  environmental 
assessment.  The  Ohio  Historic  Preservation 
Office  has  submitted  written  notification,  in 
accordance  with  the  provisions  of  Section 
106  of  the  National  Historic  Preservation  Act, 
as  amended,  and  the  Act's  implementing 
regulations,  36  CFR  800,  that  there  is  little 
likelihood  the  project  will  encounter 
signiBcant  archaeological  sites  or  buildings. 
It  is  of  their  opinion  that  the  proposed  work 
will  not  affect  historic  properties.  Concerns 
have  been  addressed  from  contacted  tribes.  If 
there  is  a  significant  cuhural  resource 
discovery  during  construction,  appropriate 
notice  will  be  made  by  NRCS  to  the  state 
Historic  Preservation  Officer.  NRCS  will  take 
action  as  prescribed  in  NRCS  General  Manual 
420,  Part  401,  to  protect  or  recover  any 
significant  cultural  resource  during 
construction. 
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Alternatives 

The  preferred  alternative  is  the  most 
practical  alternative  to  meet  the  purpose  and 
needs  of  this  action.  Three  alternatives  were 
considered:  (1)  No  Action.  (2)  Decommission 
the  Structure,  and  (3)  Structure 
Rehabilitation. 

Consultation — Public  Participation 

Meetings  were  held  with  the  project 
sponsors  in  June,  July,  anrt  De€einber  of 
2001,  and  April  of  2002.  On  April  23,  2002, 
the  sponsors  held  a  public  meeting.  In 
addition,  letter  requests  for  concerns  and 
issues  were  sent  to  federal  and  state  agencies, 
and  organizations.  All  concerns  and  issues 
were  addressed  in  the  environmental 
assessment.  < 

Conclusion 

The  environmental  assessment 
summarized  above  indicates  that  this  Federal 
action  will  not  cause  significant  local, 
regional,  or  national  impacts  on  the  human 
environment.  Therefore,  based  on  the  above 
findings,  I  have  determined  that  an 
environmental  impact  statement  is  not 
required  for  the  rehabilitation  of  the  Upper 
Hocking  Watershed  Structure  R-23. 

Dated:  August  30,  2002. 
Kevin  Brown, 
State  Conservationist. 

[FR  Doc.  02-23684  Filed  9-17-02;  8:45  am) 
BIUJNQ  CODE  M10-16-P 


DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Changes  in  Hydric  Soils  of  the  United 
States  I 

AGENCY:  Natxual  Resources 
Conservation  Service,  USDA. 
ACTION:  Notice  of  change. 

SUMMARY:  Pursuant  to  7  CFR  12.30(a)(4), 
The  Natiiral  Resources  Conservation 
Service,  United  States  Department  of 
Agriculture  gives  notice  of  a  change  in 
the  wording  of  the  criteria  used  to 
generate  the  list  of  hydric  soils  of  the 
United  States  as  published  in  the  third 
edition  of  Hydric  Soils  of  the  United 
States,  Miscellaneous  Publication  1491, 
U.S.  Department  of  Agriculture,  Soil 
Conservation  Service,  Jime  1991. 
FOR  FURTHER  INFORMATION  CONTACT:  Karl 
W.  iiipple.  Chair,  National  Technical 
Committee  for  Hydric  Soils,  National 
Soil  Survey  Center,  NRCS,  Room  152, 
Mail  Stop  36,  Federal  Building,  100 
Centennial  Mall  North,  Lincoln, 
Nebraska  68508-3866,  Telephone  (402) 
437-5351. 

SUPPt^MENTARY  INFORMATION:  The 
wording  of  criteria  1  and  2  has  been 
changed  to  incorpcnate  recent  changes 
in  Soil  Taxonomy. 


Criteria  for  Hydric  Soils 

1.  All  Histels  except  Folistels,  and  all 
Histosols  except  Folists,  or 

2.  Soils  in  Aquic  suborders,  great 
groups,  or  sub^ups;  Albolls  suborder; 
Historthels  and  Histoturbels  great 
groups;  and  Cumulic  or  Pachic 
subgroups  that  are: 

a.  Somewhat  poorly  drained  with  a 
water  table  equal  to  0.0  foot  (ft)  from  the 
surface  during  the  growing  season,  or 

b.  poorly  drained  or  very  poorly 
drained  and  have  either: 

(1)  Water  table  equal  to  0.0  ft  from  the 
surface  during  the  growing  season  if 
textures  are  coarse  sand,  sand,  or  fine 
sand  in  all  layers  within  20  inches  (in) 
of  the  surface,  or  for  other  soils, 

(2)  Water  table  at  less  than  or  equal  to 
0.5  ft  from  the  surface  during  the 
growing  season  if  permeability  is  equal 
to  or  greater  than  6.0  in/hour  (h)  in  all 
layers  within  20  in  of  the  surface,  or 

(3)  Water  table  at  less  than  or  equal  to 
1.0  ft  from  the  surface  during  the 
growing  season,  if  permeability  is  less 
than  6.0  in/h  in  any  layer  witldn  20  in, 
or 

3.  Soils  that  are  frequently  ponded  for 
long  duration  or  very  long  duration 
during  the  growing  season,  or 

4.  Soils  that  are  frequently  flooded  for 
long  duration  or  very  long  duration 
during  the  growing  season. 

Signed  in  Washington,  DC,  on  August  5, 
2002. 

Bruce  I.  Knight, 
Chief. 
(FR  Doc.  02-23683  Filed  9-17-02;  8:45  am] 

BILUNG  CODE  3410-16-P 


DEPARTMENT  OF  COMMERCE 

Minority  Business  Development 
Agency 

[Dock0t  No:  980901228-2207-03] 

Solicitation  of  Applications  for  the 
Minority  Business  Opportunity 
Committee  (MBOC)  Program 

AGENCY:  Minority  Business 
Development  Agency,  Conmierce. 
ACTION:  Notice. 

summary:  The  Minority  Business 
Development  Agency  (MBDA)  is 
soliciting  applications  frt3m 
organizations  seeking  to  operate 
Minority  Business  Opportunity 
Committees  (MBOC).  Applications  are 
being  solicited  from  all  geographical 
areas  within  the  United  States, 
including  the  Commonwealth  of  Puerto 
Rico  and  the  Virgin  Islands.  MBDA 
anticipates  fimding  one  (1)  MBOC 
within  each  of  the  geographic  regions 


listed  under  "For  Further  Information 
Contact,  Pre-Application  Conference". 
In  order  for  thefr  proposals  to  receive 
consideration,  applicants  must  comply 
with  all  information  and  requirements 
contained  in  this  notice  and  the 
Application  Package  (AP). 

MBDA  is  an  entrepreneurially  focused 
and  innovative  organization  that  is 
committed  to  empowering  minority 
business  enterprises  (MBEs)  and 
creating  wealth-building  opportunities. 
MBDA  fosters  the  creation,  growth  and 
expansion  of  MBEs  in  America  by 
providing  business  development 
services,  tools  (e.g..  Minority  Business 
Internet  Portal  http://www.mbda.gov) 
and  programs.  Each  program  is  designed 
to  focus  on  the  unique  business 
problems  of  a  specific  market.  MBDA's 
programs  form  a  national  business 
delivery  network  that  addresses  the 
needs  of  minority  entrepreneurs 
throughout  the  United  States.  The 
MBOC  program  is  designed  to  provide 
minority  entrepreneurs  with  enhanced 
access  to  markets,  capital,  and 
information.  This  is  accomplished  by 
identifying  contracts,  business 
ownership,  marketing,  sales,  financing, 
and  joint  venture  opportunities,  to 
position  MBEs  for  long-term  growth. 
State  or  local  government  entities, 
American  Indian  Tribes,  colleges, 
imiversities,  non-profit,  and  for-profit 
organizations  are  eligible  to  operate 
MBOCs. 

This  solicitation  incorporates  the  new 
requirement  that  MBOCs  utilize 
information  technology  to  collect  and 
disseminate  information  for  and  about 
MBEs.  Additionally  this  solicitation 
requires  that  MBOCs  install  systems 
whereby  information  regarding  ^ 

performance  measures  can  be 
electronically  transmitted  to  MBDA. 
(See  Computer  Reqiiirements.) 
DATES:  The  closing  date  for  applications 
is  October  18,  2002.  Completed 
applications  for  the  MBOC  program 
must  be:  (1)  Mailed  (USPS  postmark)  to 
the  address  below;  or  (2)  received  by 
MBDA  at  the  address  below  no  later 
than  5:00  p.m.  Eastern  Daylight  Time.  It 
is  strongly  recommended  that 
applicants  utilize  an  overnight  mail 
delivery  service  to  ensure  timely  receipt 
of  applications.  Applicants  using  this 
service  must  ensure  that  applications 
are  received  by  MBDA  by  5  PM  Eastern 
Daylight  Time.  Applications 
postmarked  later  than  the  closing  date 
will  not  be  considered.  MBDA 
anticipates  that  awards  will  be  made 
with  a  start  date  of  January  1,  2003. 
ADDRESSES:  Applicants  must  submit  one 
signed  original  plus  two  (2)  copies  of 
the  application.  Completed  application 
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packages  must  be  submitted  to:  Minority 
Business  Opporttmity  Committee 
Program  Manager,  O^ce  of  Executive 
Secretariat,  HCHB,  Room  5063,  Minority 
Business  Development  Agency,  U.S. 
Department  of  Commerce,  1401 
Constitution  Avenue,  NW.,  Washington, 
DC  20230. 

If  the  application  is  hand-delivered  by 
the  applicant  or  its  representative,  the 
application  must  be  delivered  to  Room 
1874,  which  is  located  at  Entrance  #10, 
~15th  Street,  NW.,  between  Pennsylvania 
and  Constitution  Avenues. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  and  an  Application 
Package  contact  Stephen  Boykin,  the 
MBOC  Program  Manager,  at  (202)  482- 
1712. 

Pre-Application  Conference:  A  pre- 
application  conference  to  answer 
questions  related  to  the  solicitation  will 
be  conducted.  Contact  the  MBDA 
Regional  Office  for  the  date  and  time. 
There  are  five  (5)  Regions.  They  are 
comprised  as  follows: 

1.  San  Francisco  Region,  located  at 
221  Main  Street,  Suite  1280,  San 
Francisco,  CA  94105.  This  region  covers 
the  states  of  Alaska,  American  Samoa, 
Arizona,  California,  Hawaii,  Idaho, 
Nevada,  Oregon  and  Washington. 
Contact  Melda  Cabrera,  Regional 
Director  at  415-744-3001. 

2.  Dallas  Region,  located  at  1100 
Commerce  Street,  Suite  7B-23,  Dallas, 
TX  75242.  This  region  covers  the  states 
of  Arkansas,  Colorado,  Louisiana, 
Montana,  New  Mexico,  North  Dakota, 
Oklahoma,  South  Dakota,  Texas,  Utah 
and  Wyoming.  Coi^tact  John  Iglehart, 
Regional  Director  at  214-767-8001. 

3.  Chicago  Region,  located  at  55  E. 
Monroe  Street,  Suite  1406,  Chicago,  IL 
60603.  This  region  covers  the  states  of 
Illinois,  Indiana,  Iowa,  Kansas, 
Michigan,  Minnesota,  Missouri, 
Nebraska,  Ohio  and  Wisconsin.  Contact 
Carlos  Guzman,  Acting  Regional 
Director  at  312-353-0182. 

4.  Atlanta  Region,  located  at  401  W. 
Peachtree  St.,  NW.,  Suite  1715,  Atlanta, 
GA  30308.  This  Re^on  covers  the  states 
of  Alabama,  Florida,  Georgia,  Kentucky, 
Mississippi,  North  Carolina,  South 
Carolina,  Tennessee,  and  the 
Commonwealth  of  Puerto  Rico  and  the 
Virgin  Islands.  Contact  Robert 
Henderson,  Regional  Director  at  404- 
730-3313. 

5.  New  York  Region  is  located  at  26 
Federal  Plaza,  Room  3720,  New  York, 
NY  10278.  This  Region  covers  the  states 
of  Connecticut,  Delaware,  Maine, 
Maryland,  Massachusetts,  New 
Hampshire,  New  Jersey,  Pennsylvania, 
Rhode  Island,  Vermont,  Virginia,  West 
Virginia  and  Washington,  I)C.  Contact 


Hayward  Davenport,  Regional  Director 

at  212-264-3262. 

SUPPt-EMENTARY  INFORMATION:  Authority: 

Executive  Order  11625  and  15  U.S.C. 

1512. 

Catalogue  of  Federal  Domestic 
Assistance  (CFDA):  11.803,  Minority 
Business  Opportunity  Committee 
Program. 

Program  Description 

The  Minority  Business  Development 
Agency  (MBDA)  is  a  part  of  the  U.S. 
Department  of  Commerce.  MBDA  was 
created  in  1969  through  Executive 
Order;  it  i^  the  only  Federal  agency 
created  specifically  to  foster  the 
establishment  and  growth  of  minority- 
owned  businesses  in  America.  MBDA 
provides  assistance  to  socially  or 
economically  disadvantaged  groups 
who  own  or  wish  to  start  or  expand 
their  own  businesses.  The 
disadvantaged  groups  that  MBDA  serves 
include  African  Americans,  Native 
Americans,  Puerto  Ricans,  Spanish- 
speaking  Americans,  Eskimos,  Aleuts, 
Asian  Indians,  Asian  Pacific  Americans, 
and  Hasidic  Jews.  The  MBOC  Program 
strives  to  help  this  population  segment 
to  achieve  entrepreneurial  parity  by 
actively  facilitating  the  deployment  of 
resources  to  enable  the  minority 
business  community  to  grow  and 
compete  in  the  U.S.  and  global 
economies. 

The  Minority  Business  Opportunity 
Committee  (MBOC)  is  a  local  volimteer 
organization  comprised  of  high-level, 
public  and  private  sector  executives. 
These  executives  are  dedicated  to 
forming  alliances  that  plan,  coordinate, 
create  and  deliver  innovative  policies, 
programs,  and  strategies  that 
significantly  accelerate  the  level  of 
entrepreneiirial  activity  within  the 
minority  business  community.  MBOCs 
entourage  greater  participation  and 
interaction  between  majority  and 
minority  business  owners.  The  primary 
and  long-range  goal  of  an  MBOC  is  to 
increase  opportunities  for  minority 
entrepreneurs  to  obtain  additional 
capital,  management  skills,  and  market 
penetration. 

In  order  to  accomplish  these  goals, 
MBOCs  perform  the  following 
functions: 

— Serve  as  local  centers  of  influence  to 
increase  levels  of  commiuiication 
between  MBOC  memberships  and  the 
local  minority  business  community 
and  to  fricilitate  the  development  of 
strategies  leading  to  more  financial 
transactions  between  the  majority  and 
minority  business  community. 
— Identify  and  facilitate  wealth-creating 
and  economy-stimulating 


opportimities  within  the  minority 

business  sector. 
— Develop  approaches  for  disseminating 

wealth-building  information  to  the 

minority  business  communities. 
— Identify  barriers  to  economic  growth 

and  develop  strategic  solutions  for 

overcoming  these  barriers, 

particularly  in  the  area  of  capital, 

management  and  market  penetration 

(Money,  Management,  and  Market — 3 

M's). 
— Serve  as  community  advocates  for  the 

full  inclusion  of  minority  businesses 

in  the  economic  life  of  the 

community. 
— Serve  as  mentoring  entities  for 

minority  businesses. 
— Serve  as  strategic  partners  to  blend 

core  competencies  and  leadership 

capabilities  of  MBOC  membership 

with  the  complementary  strengths 

and  capabilities  of  minority 

businesses. 

The  piupose  of  the  MBOC  Program  is 
to  move  the  minority  business 
community  into  the  business 
mainstream  as  a  viable  contributor  to 
the  economy.  The  primary  objectives  of 
MBOCs  are  to  increase  opportunities  for 
minority-owned  companies  to  access 
capital  and  markets,  and  to  develop 
institutional  capability  at  the  local  level 
for  continuing  minority  business 
success. 

Background 

The  MBDA  has  established  the  MBOC 
Program  as  a  vehicle  for  providing 
timely  market  leads,  access  to  capital, 
resources,  and  current  business 
information.  MBOCs  assist  MBEs 
seeking  to  market  their  products  and 
services  within  the  locaJ  economy.  In 
accomplishing  this  purpose,  MBOCs 
help  to  facilitate  economic  parity  and  to 
bring  coordination  and  synergy  to  the 
MBE  development  efforts  taking  place 
within  an  applicant-defined 
geog^hical  service  area. 

NWOCs  are  typically  comprised  of 
local  governments,  business  and 
industry  leaders,  and  representatives  of 
organizations  that  conduct  substantial 
purchasing  within  the  regional 
economy.  These  representatives  should 
have  the  authority  to  influence  their 
respective  organizations  to  be 
responsive  to  the  needs  of  MBEs.  MBOC 
member  organizations  may  include  large 
corporations,  federal,  state,  and  local 
governments,  banking  and  financial 
institutions,  chambers  of  commerce, 
community  development  organizations, 
training  organizations,  trade 
associations,  economic  development 
groups,  quasi-public  entities  (transit 
authorities,  ports,  stadium  authorities, 
and  public  utilities),  and  non-profit 
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entities  to  include  hospitals,  colleges, 
and  universities.  Industries  represented 
on  the  MBCXD  should  include,  where 
appropriate,  transportation, 
construction,  travel  and  toiirism,  high 
technology,  health  care, 
telecommunications,  manufacturing, 
retailing,  and  other  sectors  of  the  local 
economy  that  generate,  or  have  the 
potential  to  generate,  sales,  and  business 
ownership  opportunities.  Participation 
on  the  MBCK;  of  a  broad  cross-section  of 
government  and  industry  executives 
helps  to  ensure  that  MBEs  have  access 
to  a  breadth  of  information  concerning 
market  opportimities.  The  purpose  of 
the  MBOC  Program  is  to  increase 
entrepreneurial  endeavor  and  promote 
the  full  inclusion  of  MBEs  in  the  overall 
economy.  I 

Enhancing  the  MBOCs  Through 
Technology 

Over  the  past  three  years,  MBDA  has 
developed  a  variety  of  new  technology 
tools  designed  to  leverage  the  benefits  of 
information  technology  to  assist  the 
MBE  community.  The  goal  of  MBDA  is 
to  deploy  technology  enhancements  to 
all  of  MBDA's  funded  organizations  and 
create  a  state-of-the-art  environment  for 
the  benefit  of  minority  businesses.  The 
MBDA  will  provide  continuously 
updated  information,  access  to 
resources  anywhere  in  the  country,  and 
the  best  available  assistance  in  any 
given  subject  area.  The  implementation 
of  this  strategy  is  the  Minority  Business 
Internet  Portal  (MBIP).  Technology  tools 
that  will  be  made  available  to  the 
MBOCs  through  MBDA's  MBIP  site 
include: 

Phoenix/Opportunity — an  electronic 
bid-matching  system  that  alerts 
participating  minority  companies  of 
contract  and  teaming  opportimities 
directly  via  e-mail  or  fax.  Procurement 
leads  are  transmitted  to  minority  firms 
on  a  targeted  basis  according  to  the 
company's  industry  classification  and 
geographic  market.  Firms  seeking  to 
participate  in  this  program  need  only  to 
transmit  their  company  profile  to  MBDA 
online  via  the  Agency's  Phoenix 
application. 

Resource  Locator — a  new  and  unique 
software  application  that  allows  MBEs 
to  search  for  business  resources  and 
locate  them  on  a  map — interactively  on 
the  Internet.  Resource  Locator  can  help 
minority  firms  identify  trade 
associations  representing  their 
industries,  government  licensing  and 
permit  offices,  management  and 
technical  assistance  providers,  and  a 
host  of  other  resoiuces  quickly  and 
efficiently,  through  Geographic 
Information  System  (CIS)  technology. 


Online  Commercisd  Loan  Identifier — 
an  Internet-based  tool  that  allows 
minority  enterprises  to  shop  for 
commercial  loans  online,  and  identify 
the  best  available  financing  terms.  The 
Commercial  Loan  Identifier  is  designed 
to  give  minority  firms  the  benefit  of  a 
nationwide  market  for  commercial  loan 
products. 

Business  and  Market  Planning 
Software — software  packages  to 
streamline  and  enhance  the 
development  of  business  plans, 
marketing  plans  and  other  strategic 
business  documents. 

The  MBIP  will  serve  as  a  very 
effective  vehicle  for  enhancing  the 
scope  and  service  capability  of  the 
MBOC  network.  Through  the  portal  site, 
each  MBOC  will  receive  standardized 
electronic  business  development  tools 
and  applications.  The  portal  site  will 
allow  each  MBOC  access  to  the  latest 
information  regarding  best  practices, 
emerging  market  trends,  success 
strategies,  and  other  activities  in  the 
minority  business  development  arena. 

Work  Requirements 

Applicants  should  first  include  a 
description  in  their  proposals  showing 
how  they  intend  to  establish  a  detailed 
organizational  and  functional 
framework  for  the  management  and 
operation  of  the  MBOC.  The  applicant 
must  demonstrate  how  the  operational 
structure  of  the  MBOC  wiU  function  and 
be  financed.  For  example,  the  applicant 
should  indicate  how  a  program  will  be 
developed  to  recruit  members  bom  the 
federal,  state,  local  and  private  sector 
organizations,  and  how  the  applicant 
intends  to  operate  the  MBOC  in  terms 
of  meetings  and  the  establishment  of 
subcoaunittees  or  task  forces.  In 
addition,  the  selection  of  key  personnel, 
such  as  a  chairperson  and  executive 
director  to  manage  the  MBOC  on  a  daily 
basis,  is  important. 

At  the  onset  of  the  project,  MBDA 
works  closely  with  the  successful 
applicant  to  ensure  that  an  Executive 
Director  is  in  place  within  30  days  of 
receipt  of  the  award.  The  Executive 
Director  is  approved  by  MBDA  and 
must  be  an  individual  who  is  able  to 
carry  out  the  responsibility  of  this  full- 
time  position.  The  Executive  Director 
and  the  MBOC  chairperson,  a  high  level 
volimteer  member  of  the  MBOC,  are 
responsible  for  accomplishment  of  the 
goals  and  objectives  of  the  MBOC.  The 
Chairperson,  appointed  by  the  recipient, 
should  be  a  senior  rajiking  executive 
and  is  expected  to  serve  a  minimum  of 
two  years.  The  role  of  the  Chairperson 
is  critical  to  the  overall  success  of  the 
MBOC,  as  this  individual  is  primarily 
responsible  for  liaison  with  ihe  business 


community.  The  MBOC  Executive 
Director  occupies  a  position  funded  by 
MBDA.  On  a  day  to  day  basis  the  MBOC 
Executive  Director's  role  is  to  provide 
continuity,  professional  and  program 
guidance,  and  information  and 
assistance  to  the  overall  committee. 

In  designing  its  MBOC  proposal,  the 
applicant  should  note  that  there  are 
eight  core  areas  in  which  activities  must 
be  conducted.  MBDA  encourages 
.  applicants  to  submit  proposals  that  are 
"tailored"  to  their  defined  markets.  Said 
applicants  should  also  display  the 
imagination  and  iimovation  they 
propose  to  carry  out  the  activities  in  the 
core  areas,  to  obtain  the  maximiun 
business  development  impact.  Every 
project  proposed  should  specifically 
target  those  socially  or  economically 
disadvantaged  groups,  which  MBDA 
serves  in  accordance  with  Executive 
Order  11625  and/or  reach  out  to  such 
groups  within  a  broader  commimity. 
Socially  or  economically  disadvantaged 
refers  to  individuals  and  communities 
that  are  subject  to  barriers  that  limit  or 
prevent  their  access  to  the  marketplace. 
These  barriers  may  be  related  |o 
geographical  location,  capital, 
information,  or  management  skills. 

(1)  Access  to  Morlcets— MBOCs 
should  promote  relationship-building 
and  the  sharing  of  information  between 
substantial  purchasing  organizations,  in 
the  applicant-defined  geographical 
service  area,  and  MBE's  that  provide  the 
services  and  products  sought  by  these 
organizations.  MBOCs  must  make  full 
use  of  MBDA's  Portal,  which  includes 
but  is  not  limited  to,  the  Phoenix  and 
Opportimity  applications  (OMB  No. 
0640-002).  MBOCs  should  request 
businesses  to  enter  information  into  the 
Phoenix  database.  MBOCs  should  also 
enter  opportimities  in  the  Opportunity 
database.  The  MBOCs  will  serve  as  a 
clearinghouse  both  for  minority 
companies  seeking  timely  contract 
opportimities,  and  for  mainstream 
institutions  seeking  to  identify 
particular  categories  of  minority 
suppliers.  The  MBOC  should  collect 
and  disseminate  procurement 
opportunity  information  to  the  MBE 
community,  and  engage  in  matchmaking 
activities  between  public/private  sector 
purchasers  and  MBE  suppliers. 

(2)  Access  to  Ckipital-r-MBOCs  should 
work  to  create  an  environment  within 
the  finance  and  investment  commimity 
that  fairly  values  the  business  assets  of 
minority-owned  companies.  Whether 
these  assets  are  in  the  form  of  property, 
plants  or  equipment  located  in  minority 
communities,  a  workforce  which 
consists  largely  of  minority  employees 
or  the  character  and  credit-worthiness  of 
an  individual  minority  business  owner. 


the  MBOC  should  help  to  ensure  that 
the  capital  markets  evaluate  these  assets 
objectively,  and  provide  minority 
companies  with  access  to  capital  on  a 
nondiscriminatory  basis.  In  addition  to 
helping  to  ensure  the  availability  of  debt 
financing  sources  such  as  commercial 
banks  and  government-sponsored  loan 
and/or  loan  guaranty  programs,  MBOC 
activities  should  include  assisting  in  the 
identification  of  sources  of  equity 
capital  for  minority  firms,  such  as 
venture  capital  funds,  institutional 
investors  (insurance  companies, 
pension  funds,  etc.),  and  high  net-worth 
individuals. 

(3)  Contracts  and  Financial 
Instruments — Facilitate  the  award  of 
contracts,  loans,  bonds,  and  other 
instruments  to  minority  entrepreneurs 
by  being  directly  involved  as  the 
intermediary  between  MBOC  members 
who  have  the  ability  to  make  a  contract 
award  or  provide  a  loan  and  MBEs  who 
have  the  ability  to  perform  the  contract 
or  have  a  financial  need  for  capital, 
resulting  in  completed  transactions. 

(4)  Sustained  Advocacy  on  Behalf  of 
the  MBE  Sector— MBOCs  should  play  a 
clear  and  highly  visible  role  in 
articulating  the  benefits,  which  are 
derived  from  the  full  participation  of  the 
relevant  MBE  sector.  MBOC  leadership, 
including  govenunent  officials,  private 
sector  executives,  and  other  designated 
representatives  of  the  MBOC  should 
conduct  media  outreach,  disseminate 
economic  data,  and  otherwise  advocate 
for  inclusion  of  MBE's  in  the  region's 
economic  mainstream.  Activities  in  this 
area  include,  the  establishment  of  a  Web 
Page  and  access  to  MBDA's  Minority 
Business  Internet  Portal,  the 
establishment  of  a  newsletter, 
conducting  workshops,  making  media 
appearances,  attending  trade  fairs, 
participating  in  Minority  Enterprise 
Development  (MED)  Week  activities, 
and  ensuring  that  achievements  of  the 
MBOC  are  communicated  regularly  to 
the  corporate  conununity.  elected 
officials,  and  trade  and  industry  groups. 
MBOCs  should  sponsor  workshops  and 
seminars  on  topics  that  promote 
utilization  of  minority-owned 
companies  within  the  regional 
economy.  Such  activities  may  be 
directed  at  minority  businesses,  for 
example,  arranging  and  promoting 
workshops  on  marketing  to  corporate 
and  institutional  clients,  or  may  be 
directed  at  the  mainstream  business 
community,  such  as  workshops  on 
structuring  diversity  programs  for 
procurements,  or  both.  Workshops, 
conferences,  and  seminars  should  be 
designed  by  the  MBOC  leadership  based 
on  those  topics  which  best  address  the 
needs  and  opportunities  present  within 


that  MBOC's  particular  service  area.  For 
instance,  an  MBOC  might  participate  in 
or  develop  educational  activities  to 
promote  export  opportunities  for 
minority  businesses.  In  addition  tci 
being  a  consistent  vehicle  for  the 
promotion  of  the  economic  benefits  of  a 
healthy  minority  business  sector,  the 
MBOC  should  develop  and  set  forth 
recommendations  for  changing 
procurement,  banking,  or  other  practices 
which  may  impede  the  growth  of 
minority  firms. 

(5)  Business  Ownership 
Opportunities — Lack  of  succession, 
corporate  divestitures,  and  other 
fortuitous  circumstances  often  create 
opportunities  for  entrepreneurs  to 
acqviire  companies.  The  key  to 
identifying  such  opportunities  is 
establishing  relationships  with 
corporate  decision-makers,  banking 
executives,  suppliers  and  others  having 
first-hand  knowledge  of  such 
companies'  conditions.  The  MBOC 
should  develop  local  programs  to  bring 
entrepreneurial  and  business  ownership 
levels  in  line  with  minority  population 
percentages  (Parity)  and  serve  as  a 
vehicle  for  bringing  members  of  the 
minority  and  non-minority  business 
communities  together  through  the 
foUbwing  activities:  networking, 
subcominittee  assignments,  and  other 
activities  designed  to  promote  the 
sharing  of  information.  In  addition,  the 
MBOC  should  assist  minority  executives 
and  managers  within  the  corporate 
sector  who  have  an  interest  in 
leveraging  their  current  expertise 
throu^  business  acquisitions. 

(6)  Entrepreneurship — In  light  of  the 
continuing  low  formation  rate  of 
minority  businesses,  MBOCs  should 
direct  some  of  their  activities,  including 
the  use  of  events,  conferences  or 
workshops,  to  promoting  the  creation  of 
entrepreneurial  attitudes  in  the  business 
community  by  extolling  the  benefits  of 
business  ownership.  MBOCs  should 
also  sponsor  activities  designed  to 
cultivate  business  ownership  as  a 
vocation  amongminority  youth. 

(7)  flesourceDeve/opme/it— The 
MBOC  should  maintain  a  constant 
inventory  of  the  various  resource 
providers  within  the  project's  service 
area  that  offer  services  that  could  assist 
minority  companies.  Such  resource 
providers  may  include  banks  and  other 
financial  institutions,  bonding 
companies,  business  consultants, 
chambers  of  commerce  and  other 
networking  groups,  trade  associations 
active  in  all  viable  local  industries, 
state,  local  and  private  technical 
assistance  providers,  etc.  Resource 
development  should  also  include  the 
MBOC's  ongoing  analysis  of 


procurement  and  financial  transaction 
data  on  its  members  and  participants  to 
enhance  the  development  of  strategies 
to  overcome  barriers  to  economic 
growth  and  development  and  to  allow 
tracking  of  minority  business  activities. 

(8)  Operational  Quoiity— MBOCs 
must  maintain  the  efficiency  and 
effectiveness  of  their  overall  operations. 
The  following  considerations  are  means 
by  which  an  MBOC  maintains  the 
efficiency  and  effectiveness  of  its  overall 
operations  as  well  as  the  quality  of  its 
efforts.  This  requirement  directly 
contributes  to  an  MBOC's  overall 
qualitative  evaluation  and  rating  as  well 
as  the  successful  completion  of  all  other 
work  requirements.  Under  this  work 
requirement,  the  MBOC  shall:  (1)  Input 
progress/results  to  the  Performance 
database  in  a  timely  manner;  (2)  comply 
with  all  reporting  requirements:  (3) 
cooperate  with  MBDA  in  maintaining 
content  for  the  Phoenix/Opportunity 
database,  Resource  Locator,  and  other 
online  tools  located  at  http:// 
www.mbda.gov,  and  (4)  promote  and 
utilize  the  services  and  resources  of 
other  MBDA  programs,  sponsored 
efforts  and/or  voluntary  activities.  The 
MBOC  shall  identify  MBDA  as  the 
funding  sponsor  by  providing  signs 
worded  as  follows: 

Minority  Business 


Opportunity  Committee  (geographic 

area)  Operated  by .  Funded 

by:  MINORITY  BUSINESS 
DEVELOPMENT  AGENCY  (MBDA). 
U.S.  DEPARTMENT  OF  COMMERCE. 
These  signs  should  be  highly  visible 
to  the  general  public.  They  should  be 
prominently  displayed  on  entrances  and 
doors.  Include  the  name  of  MBDA  on  all 
stationery,  letterhead,  brochures,  etc. 
The  MBOC  is  not  authorized  to  use 
either  the  Department's  official  seal  or 
the  MBDA  logo  on  any  of  its 
publications,  documents  or  materials 
without  specific  written  approval  from 
the  U.S.  Department  of  Commerce. 
Identify  the  MBOC  immediately  when 
answering  the  telephone.  If  the  recipient 
also  requires  that  its  organization's 
name  be  given,  it  should  be  provided 
only  after  the  MBOC  has  been  verbally 
identified  to  the  caller.  Refer  to  MBDA 
in  all  advocacy  and  outreach  efforts 
such  as  speaking  engagements,  news 
conferences,  etc. 

Computer  Requirements 

MBDA  requires  that  all  award 
recipients  meet  certain  computer  and 
teclmology  requirements  related  to  the 
acquisition,  installation,  configuration, 
maintenance  and  security  of 
information  technology  (IT)  assets,  in 
order  to  ensure  seamless  and  productive 
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interface  between  and  among  all  grant 
recipients,  the  MBDA  Information 
Technology  system,  and  the  public. 
These  required  assets  and  their 
configuration  are  hereinafter  referred  to 
as  the  "enterprise."  At  a  minimum,  each 
grantee  shall  have  one  (1)  desktop 
computer  for  the  exclusive  use  of  the 
MBOC.  The  basic  component  of  the 
enterprise  will  be  for  the  desktop 
workstation  to  be  connected  to  the 
Internet  using  a  high-speed  hitemet 
connectivity.  If  the  recipient  chooses  to 
have  more  than  one  desktop  computer, 
the  basic  component  of  the  enterprise 
will  be  for  the  desktop  workstations  to 
be  networked  together  and  connected  to 
the  Internet  using  high-speed  Internet 
connectivity. 

The  desktop  computer/network  shall 
have  a  constant,  active  connection  to  the 
Internet  during  all  business  hours.  The 
recipient  shall  ensure  that  it  has  an  E- 
mail  capability  with  a  unique  electronic 
mail  (email)  address  available  to  the 
public.  Each  grantee  shall  design, 
develop  and  maintain,  in  accordance 
with  the  computer  requirements,  a  Web 
site  and  shall  maintain  appropriate 
computer  and  network  security 
precautions  during  all  periods  of 
funding  by  MBDA.  All  hiformation 
Technology  requirements,  as  described 
herein,  shall  be  met  within  30  calendar 
days  after  the  award. 

1.  Desktop  Workstation:  The  MBOC 
Staff  will  have  access  to  at  least  one  (1) 
computer  workstation.  All  desktop 
systems  shall  be  not  more  than  two  (2) 
calendar  years  old  at  the  time  of  award 
and  shall  contain  a  processor  (CPU) 
operating  at  speeds  not  less  than  800 
Megahertz  (Mhz).  Each  desktop  system 
shall  contain  a  hard  drive  with  a  storage 
capacity  of  at  least  10  Gigabytes  (GB). 
All  desktop  systems  shall  have  installed 
an  operating  system  fully  compatible 
with  Microsoft  Windows  and  Microsoft 
Internet  Explorer  5.x  or  higher.  MBDA 
shall,  from  time  to  time,  designate 
certain  configurations  of  the  enterprise 
hardware  and  software  to  meet  interface 
requirements. 

1.  Maintenance  and  Security.  Each 
recipient  shall  designate  and  train  one 
person  competent  in  the  operation  of  a 
Microsoft  Windows  compatible 
workstation.  From  time  to  time,  MBDA 
shall  require  certain  software  to  be 
loaded  on  desktops.  In  any  given  year, 
the  cost  of  this  additional  software 
should  not  exceed  $200.00  per 
workstation.  Every  employee  of  the 
Center  shall  be  assigned  a  unique 
usemame  and  password  to  access  the 
system.  Every  employee  shall  be 
required  to  sign  a  written  computer 
security  agreement.  (A  suggested  format 
for  the  computer  seciuity  agreement 


will  be  provided  at  the  time  of  award.) 
Every  manager,  employee,  and 
contractor  and  any  other  person  given 
access  to  the  computer  system  shall  sign 
the  security  agreement  and  an  original 
copy  of  the  signed  agreement  shall  be 
kept  in  the  Center's  files.  A  photocopy 
of  the  agreement  shall  be  sent  by  fax  to 
MBDA  at:  (202)  482-2696  no  later  than 
30  days  after  the  award.  All  subsequent 
new  hires  and  associations  requiring 
access  to  Center  or  MBDA  systems  shall 
read,  understand  and  sign  the  security 
agreement  prior  to  issuance  of  a 
password.  No  employee  shall  have 
access  to  the  MBDA  system  without  a 
signed  security  agreement  on  file  at 
MBDA. 

2.  Web  Site:  Each  recipient  shall 
create  and  maintain  a  public  web  site 
using  a  unique  address  [e.g.,  http:// 
www.mbocname.com).  The  first  page 
(Index  page)  of  the  web  site  shall  clearly 
identify  the  recipient  as  a  Minority 
Business  Opportunity  Committee, 
funded  by  the  U.S.  Department  of 
Conunerce's  Minority  Business 
Development  Agency.  The  Index  page  of 
the  web  site  shall  load  on  software  fully 
compatible  with  Microsoft  Internet 
Explorer  4.x  (or  higher),  and  Netscape 
4.x  (or  higher),  using  a  normal  personal 
computer  with  56Kb/s  analog  phone 
line  connection  in  less  than  ten  (10) 
seconds.  The  web  site  shall  contain  the 
names  of  all  managers  and  employees; 
the  business  and  mailing  address  of  the 
MBOC;  business  phone,  fax  numbers 
and  email  addresses  of  the  employees; 
a  statement  referencing  the  services 
available  at  the  MBOC,  the  hours  of 
operation;  and  a  link  to  the  MBDA 
homepage  (http://www.mbda.eov). 

No  third  party  advertising  of 
commercial  goods  and  services  shall  be- 
permitted  on  the  site.  Advanced  written 
approval  for  all  links  from  the  site  to 
sites  other  than  Federal,  state  or  local 
government  agencies  and  non-profit 
educational  institutions  must  be 
approved.  The  approval  request  is  made 
through  the  Chief  Information  Officer, 
MBDA  Office  of  Information 
Technology  Services  to  the  Grants 
Office,  OEAM.  Such  approval  shall  not 
be  unreasonably  withheld,  but  approval 
is  subject  to  withdrawal  if  MBDA 
determines  the  linked  site  to  be 
unsuitable.  No  MBOC  employee,  nor 
any  other  person,  shall  use  the  web  site 
for  any  purpose  other  than  that 
approved  under  the  terms  of  the 
agreement  between  the  recipient  and 
MBDA.  The  recipient  for  accuracy, 
currency,  and  appropriateness  shall 
review  every  page  of  the  web  site  every 
three  (3)  months.  Appropriate  privacy 
notices  and  handicapped  accessibility 
will  be  predominately  featured.  From 


time  to  time,  MBDA  shall  audit  the 
recipient's  web  site  and  recommend 
changes  in  accordance  with  the 
guidelines  set  forth  herein. 

3.  Time /or  Comp/iance;  Within  30 
days  after  thetiward,  the  recipient  shall 
report  via  email  to  the  Chief  Information 
Officer,  MBDA  Office  of  Information 
Technology  Services  and  the  Grants 
Officer  that  he/she  has  complied  with 
all  computer  and  technology 
requirements  as  specified  herein. 
Within  30  days  after  the  award,  the 
recipient  shall  report  the  name,  contact 
telephone  numbers  and  email  addresses 
of  the  Project/Executive  Director, 
Network  or  System  Administrator.  As 
appropriate,  the  recipient  shall  also 
provide  the  telephone  number  and 
email  address  for  the  Technical  Contact 
at  the  Internet  Service  Provider  (ISP) 
providing  Internet  access  for  the 
grantee,  the  IP  number  of  the  Domain 
Name  Server  (DNS)  and/or  Primary 
Domain  Control  (PDC)  server,  and  any 
other  technical  information  as  specified 
in  the  Technology  Requirements. 

4.  Performance  System:  All  required 
performance  reporting  to  MBDA  shall  be 
conducted  via  MBDA's  Web  portal. 
Within  30  days  after  the  award,  each 
designated  MBOC  employee  shall  have 
satisfactorily  completed  the 
Performance  Training  Course  (PSTC). 
This  course  is  available  on-line  at 
www.mbda.gov.  Only  those  persons 
responsible  for  entering  Performance 
data  shall  be  given  passwords  and 
access  to  enter  Performance  data  into 

'  the  system.  Only  trained  staff  shall  enter 
data  into  the  Performance  system.  There 
shall  be  no  "sharing"  of  passwords  on 
the  Performance  system.  Although  not 
required,  MBDA  encourages  input  of 
information  on  a  daily  basis. 

5.  Data  Integrity:  Tne  recipient  shall 
take  the  necessary  steps  to  ensure  that 
all  data  entered  into  MBDA  systems, 
and  systems  operated  by  the  recipient  in 
support  of  the  award,  or  by  any 
employee  of  the  recipient  is  accurate 
and  timely.  ' 

Performance  Measures 

hi  accordance  with  15  CFR  Part  14 
and  15  CFR  Part  24,  selected  recipients 
must  manage  and  monitor  functions  and 
activities  supported  by  the  financial 
award.  Recipients  will  be  required  to 
use  program  performance  measures  in 
semi-annual  reports  to  MBDA,  and  to 
provide  an  end-of-year  assessment  of 
the  accomplishments  of  the  project 
using  these  measures.  Applicants  are 
required  to  set  forth  semi-annual 
performance  goals  and  compare  the 
goals  to  actual  performance.  The 
performance  of  an  MBOC  will  be  judged 
based  on  an  assessment  of  how  well  the 
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MBOC  has  accomplished  its 
quantitative  goals  and  objectives,  as 
well  as  a  management  assessment  of 
operational  qusdity  through  onsite  visits 
or  other  internal  reviews.  The  applicant 
is  required  to  submit,  as  part  of  its  plan 
under  the  Techniques  and 
Methodologies  evaluation  criteria,  its 
proposed  levels  of  performance  on  a 
quarterly  basis.  During  the  award,  the 
recipient  must  submit  a  detailed  semi- 
annual narrative  report  and  year  end 
narrative  report  that  analyzes  actual 
achievements  (i.e.,  success  stories,  e.g. 
significant  contract  awards  to  MBEs, 
significant  financial  transactions  to 
NfflEs,  facilitation  of  a  major  merger  or 
acquisition,  etc.,  variances  from  planned 
versus  actual  goals,  and  reasons  for  not 
meeting  goals,  etc.),  as  they  compare  to 
the  year-to-date  (YTD)  goal  levels. 

A  recipient's  performance  will  be 
evaluated  on  its  accomplishment  of  the 
Performance  Measures  set  forth  below. 
The  overall  year  to  date  performance 
takes  into  account  all  the  performance 
indicators  and  is  based  on  the  following 
rating  system: 

110  to  90  points  equals  Excellent 
80  to  89  points  equals  Commendable 
70  to  79  points  equals  Satisfactory 
Below  70  is  Unsatisfactory  performance 

MBOC  program  performance  must 
include  the  following  mandatory 
quantitative  measures.  Recipients  who 
do  not  meet  their  goals  will  be  assessed 
points  in  a  proportional  amount  equal  to 
the  numerical  goals  actually  achieved 
for  the  rating  period. 

1.  Establish  the  conunittee  and 
subcommittees  of  the  MBOC  and  hold  at 
least  twelve  (12)  regularly  scheduled 
meetings.  (5  points) 

2.  Dollar  value  of  contracting 
opportunities  disseminated.  The 
applicant  must  propose  a  reasonable 
dollar  value  based  on  its  defined 
market.  (15  points) 

3.  Dollar  value  of  actual  contracts 
awarded  to  MBEs.  (25  points) 

The  applicant  must  propose  a 
reasonable  dollar  value  based  on  its 
defined  market.  The  MBOC  operator 
must  report,  on  a  semi-annual  basis,  that 
the  dollar  value  of  contracts  awarded  to 
MBE's  was  the  result  of  MBOC  activity 
or  intervention.  This  report  must 
include  the  contract  award  dates,  the 
parties  to  the  contracts,  and  the  dollar 
value  of  the  contracts.  In  order  to 
receive  credit  towards  this  performance 
measure,  the  information  in  the  report 
must  be  validated  by  officials  of  the 
awarding  entities  authorized  to  commit 
the  awarding  entities  to  binding 
agreements. 

4.  Develop  Memoranda  of 
Understanding  with  at  least  six  (6) 


sources  of  financing,  both  debt  and 
equity,  for  capital  development.  (10 
points) 

5.  Dollar  value  of  financial 
transactions  completed  as  a  result  of 
MBOC  activity  or  intervention.  The 
applicant  must  propose  a  reasonable 
dollar  value  based  on  its  defined 
market.  (20  points) 

The  MBOC  operator  must  report,  on  a 
semi-annual  basis,  that  the  dollar  value 
of  financial  transactions  awarded  to 
MBEs  was  the  result  of  MBOC  activity 
or  intervention.  This  report  must 
include  the  dates  of  the  transactions,  the 
parties  to  the  transactions,  and  the  value 
of  the  transactions.  In  order  to  receive 
credit  towards  this  performance 
measure,  the  information  in  the  report 
must  be  validated  by  officials  of  the 
awarding  entities  authorized  to  commit 
the  awarding  entities  to  binding 
agreements. 

6.  The  number  of  procurement 
matches  effected  through  the  MBDA's 
Phoenix-Opportunity  database.  The 
applicant  must  propose  a  reasonable 
number  of  procurement  matches  based 
on  its  defined  market.  (10  points) 

7.  The  number  of  Opportunities 
entered  into  the  Opportimity  system. 
The  applicant  must  propose  a 
reasonable  number  of  Opportunities  its 
organization  will  enter  based  on  its 
defined  market.  (5  points) 

8.  The  number  of  MBEs  entered  into 
the  Phoenix  system.  The  applicant  must 
propose  a  reasonable  number  of  MBEs 
its  organization  will  enter  based  on  its 
defined  market.  (5  points) 

In  addition  to  the  quantitative  goals 
listed  above,  a  recipient's  performance 
will  be  measured  through  a  management 
assessment  of  operational  quality, 
which  refers  to  the  quality  and 
effectiveness  of  the  project  operator's 
day-to-day  management  of  the  project. 
The  management  assessment  reflects 
MBDA's  own  evaluation  of  the  overall 
management  of  the  project  based  on  the 
agency's  onsite  or  other  internal  review 
of  the  project's  operations.  The 
management  assessment  reflects  such 
areas  as  proper  staffing,  timely  input  to 
database,  appropriate  identification  of 
MBDA  as  a  funding  source,  reporting, 
record  keeping,  and  any  other  areas  that 
MBDA  may  deem  relevant  to 
determining  the  overall  quality  of  the 
project's  operations.  (5  points) 

Applicants  should  be  mindful  of  these 
mandatory  quantitative  performance 
measures  and  must  use  them  when 
estimating  projected  project  results  in 
their  proposals.  Applicants  are  also 
encouraged  to  develop  and  utilize 
additional  performance  measures  they 
find  meaningful  to  demonstrate  the 
success  of  innovative  techniques  and 


methodologies.  Up  to  ten  (10)  Bonus 
Points  will  be  allowed  during  the 
Performance  evaluation  process  for  the 
achievement  of  any  additional  measures 
proposed  by  the  applicant. 

Definitiont 

Dollar  Value  of  Procurements/ 
Contract  Awards:  In  order  for  an  MBOC 
to  take  credit  for  the  dollar  value  of  a 
contract/procurement  award,  6xe  award 
must  have  been  made  as  a  direct  result 
of  MBOC  membership  activity  or 
intervention.  For  example,  MBOC 
Member  Aisi  construction  contractor 
who  is  building  a  library.  MBE  B  owns 
a  drywall  company.  Through  the  efforts 
of  the  MBOC,  Member  A  awards  a 
contract  to  MBE  B.  The  MBOC  may  take 
credit  for  that  contract  award. 

Dollar  Value  of  Financial 
Transactions:  The  dollar  value  of 
completed  financial  transactions 
represents  the  total  principal  value  of 
approved  loans,  equity  financing, 
acquisitions,  mergers,  or  other  binding 
financial  agreements  secured  bv 
beneficiaries  of  the  MBOC,  with  the 
assistance  of  project  staff.  For  purposes 
of  this  performance  measure,  eligible 
financial  transactions  are  those  which 
have  a  s(>ecific  dollar  value,  and  which 
increase  the  revenues  of  the  beneficiary 
firm,  expand  its  capital  base,  or  produce 
some  other  direct  commercial  benefit  for 
beneficiary  firms.  In  order  to  be  deemed 
complete,  a  financial  transaction  must 
be  documented  by  an  executed  and 
binding  agreement  between  the 
beneficiary  firm  and  a  party  capable  of 
performing  its  obligations  under  the 
terms  of  the  agreement.  MBDA 
recognizes  that  the  financial  obligations 
evidenced  by  these  transactions  may  be 
long-term,  and  require  performance  over 
an  extended  perioid.  Consequently  it  is 
not  necessary  that  the  funds  or  other 
financial  value  specified  under  the 
agreements  have  actually  changed 
hands  for  the  project  to  receive  credit 
imder  this  performance  element,  so  long 
as  the  agreement  of  the  parties  is 
documented  and  binding. 

Funding  Availability:  MBDA 
anticipates  that  approximately  $1.2 
million  will  be  available,  in  FY  2003  for 
Federal  assistance  under  this  program. 
Applicants  are  hereby  given  notice  that 
funds  have  not  yet  been  appropriated 
for  this  program.  In  no  event  will  MBDA 
or  the  Department  of  Commerce  be 
responsible  for  proposal  preparation 
costs  if  this  program  fails  to  receive 
funding  or  is  canceled  because  of  other 
agency  priorities. 

Financial  assistance  awards  under 
this  program  may  range  from  $100,000 
to  $400,000  in  Federal  funding  per  year 
based  upon  the  size  of  the  market  and 
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its  need  for  MBDA  resources  as 
evidenced  by  applicant  proposals. 
Applicants  must  submit  separate  project 
plans  and  budgets  for  each  year  of  the 
three  years.  The  annual  awards  must 
have  Scopes  of  Work  that  are  clearly 
severable  and  can  be  easily  separated 
into  annual  increments  of  meaningful 
work  which  represent  solid 
accomplishments  if  future  funding  is 
not  made  available  to  the  applicant. 
Projects  will  be  funded  for  no  more  than 
one  year  at  a  time.  Fimding  for 
subsequent  years  will  be  at  the  sole 
discretion  of  the  Department  of 
Commerce  (DoC)  and  will  depend  on 
satisfactory  performance  by  the 
r^ipient  and  the  availability  of  funds  to 
support  the  continuation  of  the  project. 

Matching  Requirements:  Cost  sharing 
of  at  least  25%  is  required.  Additional 
cost  sharing  is  encouraged.  Cost  sharing 
may  be  in  the  form  of  cash,  third  party 
in-kind_contributions,  non-cash 
applicant  contributions  or  combinations 
thereof.  The  share  may  also  be 
contributed  by  local,  state,  and  private 
sector  organizations.  Some  applicants 
may  want  to  apply  jointly  for  an  award 
to  operate  an  MBCX]. 

Eligibility  Criteria:  State  or  local 
government  entities,  American  Indian 
Tribes,  colleges,  universities,  non-profit 
organizations,  and  for-profit 
organizations  are  eligible  to  operate 
MBOCs.  Partnerships  between  the 
public  and  private  sectors  are 
encouraged. 

Award  Period:  The  total  project  award 
period  is  three  (3)  years.  Fimding  will 
be  provided  annuadly  at  the  discretion 
of  MBDA  and  the  Department  of 
Commerce,  and  will  depend  upon 
satisfactory  performance  by  the 
recipient  and  availability  of  funds  to 
continue  the  project.  Project  proposals 
selected  for  funding  will  not  be  required 
to  compete  during  subsequent  years 
within  the  approved  project  award 
period.  Publication  of  this  notice  does 
not  obligate  the  Department  of 
Commerce  or  MBDA  to  award  any 
specific  cooperative  agreement,  or  to 
obligate  all  or  any  part  of  its  available 
funds. 

Type  of  Funding  Instrument: 
Financial  assistance  awards  in  the  form 
of  cooperative  agreements  will  be  used 
to  fund  this  program. 

MBDA's  substantial  involvement  with 
recipients  will  include  performing  the 
following  duties  to  further  the  MBOCs 
objectives: 

1.  Post- A  ward  Conferences 

MBDA  will  conduct  post-award 
conferences  for  all  new  MBOC  awards 
to  allow  a  clear  understanding  of  the 


program  and  its  objectives.  The  Agency 

will: 

— Provide  an  MBOC  Handbook,  a  "How 

To"  guidance  document. 
— ^Provide  an  MBDA  Directory  to  the 

MBOC. 
— Orient  MBOC  staff  on  administrative 

and  other  requirements. 
— Provide  and  explain  program 

reporting  requirements  and 

procedures,  including  0MB  circulars 

and  lessons  learned  from  prior 

Federal  audits. 
— Identify  available  local  resources  that 

may  enhance  the  capabilities  of  the 

MBOC. 
— Provide  information  about  MBDA's 

Phoenix-Opportunity  database,  and 

Performance  system. 

2.  Networking,  Promoting  and 
Information  Exchange 

MBDA  will  provide  the  foUovdng: 

— Access  to  the  Portal. 

— Promote  the  exchange  of  new 
business  opportunity  information  ~ 
within  the  MBDA-funded  system. 

— Help  promote  special  events  at  the 
local,  state  and  national  levels  in 
celebration  of  Minority  Enterprise 
Development  Week. 

3.  Project  Monitoring 

— Monitor  the  performance  of  the 
MBOC.  This  may  include  two  (2) 
onsite  reviews  by  the  Regional  Office 
at  mutually  agreeable  times,  or  other  . 
internal  reviews,  to  verify  MBOC 
performance.  MBDA  will  then 
provide  a  report  of  the  findings  and 
recommendations  for  improvement,  if 
appropriate. 
— Approve  the  selection  of  the  MBOC 
Executive  Director. 
Application  Forms  and  Package:  The 
Application  Package  (AP)  for  this 
program  consists  of  the  following: 
Section  I — Federal  Register  Notice 
Section  II — Instruction  for  Preparing  a 

Budget 
Section  III — Required  Forms 

Standard  Forms  424,  Application  for 
Federal  Assistance;  424A,  Budget 
Information — Non-Construction 
Programs;  424B,  Assurances — Non- 
Construction  Programs;  and  SF-LLL 
(rev.7-97  if  applicable);  Department  of 
Commerce  Forms,  CD-346,  Applicant 
for  Funding  Assistance  (if  applicable); 
CD-511,  Certifications  Regarding 
Debarment,  Suspension  and  Other 
Responsibility  Matters;  Drug-Free 
Workplace  Requirements  and  Lobbying 
shall  be  used  in  applying  for  financial 
assistance.  These  forms  may  be  obtained 
by  (1)  contacting  MBDA  as  described  in 
the  FOR  FURTHER  INFORMATION  CONTACT 
section  above;  (2)  by  downloading 


Standard  Forms  at  http;// 

www.  whitehouse.gov/OMB/gmnts/ 

index;  and  (3)  and  Department  of 

Commerce  forms  may  be  downloaded  at 

http://www.doc.gov/forms. 

Unsigned  applications  (SF-424)  will 
be  considered  non-responsive  and  will 
be  retiimed  to  the  applicant.  Failiue  to 
submit  other  required  information  may 
result  in  points  being  deducted  from  an 
applicant's  score  diiring  the  evaluation 
process.  MBDA  shall  not  accept  any 
changes,  additions,  revisions  or 
deletions  to  competitive  applications 
after  the  closing  date  for  receiving 
applications,  except  through  a  formal 
negotiation  process. 

Project  Funding  Priorities:  MBDA  is 
especially  interested  in  receiving 
innovative  proposals  that  focus  on  the 
following:  (1)  Identifying  and  working 
to  eliminate  barriers  which  reduce  the 
access  of  MBEs  to  markets  and  capital; 
(2)  promoting  the  imderstanding  and 
use  of  Electronic  Commerce  by 
minority-owned  businesses;  and  (3) 
increasing  the  niunber  of  contract 
awards  and  financial  transactions 
(loans)  to  minority  entrepreneurs. 

Proposal  Format 

The  structxire  of  the  proposal  shovQd 
contain  the  following  headings,  in  the 
following  order: 

I.  Table  of  Contents 

II.  Program  Narrative 

1.  Applicant  Capability 

2.  Techniques  and  Methodologies 

3.  Community  Involvement/Resources 

4.  Creativity  and  Innovation 

5.  Proposed  Budget/Costs 

III.  Forms 

Pages  of  the  proposal  should  be 
numbered  consecutively. 

Evaluation  Criteria:  Proposals  will  be 
evaluated  in  a  Regional  Office  based  on 
the  following  criteria: 

(1)  Applicant  Capability  (25%). 
Considers,  among  other  things, 
knowledge  of  economic  region,  i.e., 
minority  business  demographics  and  an 
assessment  of  the  community's  need, 
prior  experience  in  the  minority-owned 
business  community,  and  relationships 
(ties)  with  organizations  from  which 
members  of  the  MBOC  will  be  recruited. 
Includes  an  assessment  of  the  niunber, 
qualifications,  experience,  and  proposed 
roles  of  staff  who  will  administer  the 
MBOC  program.  Qualifications  of  the 
chairperson  and  executive  director  of 
the  MBOC  are  particularly  important. 
Position  descriptions  should  be 
included  as  part  of  the  application. 

(2)  Techniques  and  Methodologies 
(30%).  Includes  the  applicant's  plan  on 
how  to  carry  out  the  NfflOC  work 
requirements  relating  to  activities  in  the 
ei^t  core  areas,  the  establishment  and 
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operation  of  the  MBOC  itself,  and  the 
applicant's  proposed  strategies  for 
overcoming  traditional  barriers  to  the 
success  of  minority  businesses.  Each 
application  must  contain  a  detailed 
work  plan  that  delineates  a  schedule  of 
proposed  activities  and  milestones  for 
implementing  the  work  requirements. 
Applicants  must  also  include  a 
description  in  their  proposals  showing 
how  they  intend  to  establish  a  detailed 
organizational  and  functional 
framework  for  the  management, 
operation,  and  funding  of  the  MBOC. 
For  example,  the  applicant  should 
indicate  how  a  program  will  be 
developed  to  recruit  members  from 
Federal,  state,  local  and  private  sector 
organizations;  how  the  applicant 
intends  to  operate  the  MBOC  in  terms 
of  meetings;  and  the  establishment  of 
subcommittees  and  the  methodology  for 
the  selection  of  a  chairperson  and 
executive  director  to  manage  the  MBOC 
on  a  day-to-day  basis.  The  applicant 
must  indicate  how  it  intends  to 
encourage  member  organizations  to 

Erovide  opportunities  for  MBEs  and 
ow  it  will  track,  validate  and  verify  its 
performance  goals.  Each  applicant  will 
be  rated  according  to  the  degree  to 
which  the  proposed  project  will  serve  to 
reduce  disparities.  Reviewers  will  assess 
each  application  by  examining  evidence 
of  community  need  and  the  applicant's 
proposed  strategies  for  overcoming 
traditional  barriers  to  market  access. 
Disparities  in  market  access  must  be 
clearly  described  and  supported.  Each 
application  must  propose  strategies  for 
reaching  out  to  targeted  groups.  These 
strategies  must  tailor  MBOC  services  to 
meet  their  specific  needs.  These 
strategies  must  also  reflect.an 
understanding  of  why  the  barriers  exist, 
and  show  sensitivity  for  the  learning 
mechanisms,  attitudes,  abilities,  and 
customs  of  the  community. 

(3)  Community  Involvement/ 
Resources  (20%).  Each  application  will 
be  rated  on  the  overall  level  of 
community  involvement  in  the 
development  of  the  project  and  the 
implementation  of  the  proposed  project. 
Reviewers  will  pay  particular  attention 
to  the  partnerships  involved  and  the 
strengdi  and  diversity  of  support  for  the 
project  within  the  community,  and  the 
support  for  the  project's  end  users.  The 
applicant  must  provide  a  detailed 
discussion  relating  its  plan,  identified 
under  Techniques  and  Methodologies 
above,  to  the  particular  resources  and 
business  capabilities  of  its  service  area. 

Community  involvement  must 
include  the  development  of 
partnerships  among  the  public,  non- 
profit, or  private  sectors,  as  an  integral 
part  of  each  project.  Partnerships  must 


be  clearly  defined  and  mutucdly 
beneficial.  The  commitments  (including 
both  cash  and  in-kind  contributions) 
must  be  well  documented  in  the 
application.  Partners  are  defined  as 
organizations  that  supply  cash  or  in- 
kind  resources  and/or  play  an  active 
role  in  the  planning  and 
implementation  of  the  project. 

Reviewers  will  examine  the  steps  the 
applicant  has  taken  to  involve  a  wide 
variety  of  community  stakeholders  in 
the  plaiming  of  the  projects  and  the 
plans  for  ongoing  community 
involvement  in  the  project.  Each 
application  should  contain  evidence  of 
demand  from  the  community,  for  the 
services  proposed  by  the  project. 

(4)  Creativity  and  Innovation  (15%). 
Must  include  unique  or  novel 
approaches  to  solving  the  problems  of 
minority-owned  businesses,  the  manner 
in  which  activities  are  customized  to 
meet  the  special  economic  needs  of  the 
MBOC's  service  area,  and  creativity  in 
the  way  the  applicant  proposes  to  bring 
together  the  diverse  components  which 
are  necessary  for  the  success  of  the 
MBOC. 

(5)  Proposed  Budget/Costs  (10%). 
Includes  the  criteria  of  reasonableness, 
allowability,  and  allocability  of  costs. 
Cost  sharing  proposed  by  the  applicant 
is  also  important,  particularly  if  the 
applicant  proposes  cost  sharing  in 
excess  of  25%.  Reviewers  will  analyze 
the  budget  in  terms  of  clarity  and  cost- 
effectiveness.  The  proposed  budget 
must  be  appropriate  to  the  tasks 
proposed  and  sufficiently  detailed  so 
that  reviewers  can  easily  understand  the 
relationship  of  items  in  the  budget  to 
the  product  narrative. 

An  application  must  receive  at  least  a 
70%  average  score  for  all  five  criteria  to 
be  considered  for  fundiM. 

Selection  Procedures:  Prior  to  the 
formal  paneling  process,  each 
application  will  receive  an  initial 
screening  to  ensure  that  all  required 
forms,  signatures  and  other 
documentation  are  present.  Each 
application  will  receive  an  independent, 
objective  review  by  a  panel  qualified  to 
evaluate  the  applications  submitted. 
The  independent  review  panel, 
consisting  of  at  least  three  federal  and/ 
or  non-federal  individuals,  will  review 
all  applications  based  on  the  criteria 
above.  Each  member  of  the  independent 
review  panel  will  individually  evaluate 
and  rank  the  proposals  and  submit  its 
rankings  and  recommendation  to  the 
Nation^  Director.  The  National  Director 
of  MBDA  then  makes  a  recommendation 
to  the  Department  of  Commerce  Grants 
Officer  regarding  the  funding  of 
applications,  taking  into  account  the 
following  selection  criteria: 


(1)  The  evaluations  and  rankings  of 
the  independent  review  panel; 

(2)  The  degree  to  whicn  applications 
address  MBDA  priorities  as  established 
under  the  project  funding  priorities 
listed  above; 

(3)  The  availability  of  funds; 

(4)  The  national  geographic 
distribution  of  the  proposed  awards. 
(MBDA  anticipates  placing  at  least  one 
MBOC  in  each  of  the  Agency's  five 
regions.  These  regions  and  the  states 
comprising  regional  makeup  are 
identified  at  http://www.mbda.gov.) 

(5)  The  mixture  of  large  and  small 
economic  regions/markets/cities.  The 
amount  of  funds  awarded  to  each 
recipient,  the  scope  of  programmatic 
activities,  and  clarifications  and/or 
correction  of  errors  will  be  determined 
and/or  conducted  in  pre-award 
negotiations  between  the  applicant,  the 
Grants  Officer,  and  the  MBDA  Program 
Officer. 

Unsucceasful  Competition 

On  occasion,  competidve  solicitations 
or  competitive  panels  may  produce  less 
than  optimum  results,  such  as 
competition  resulting  in  the  receipt  of 
no  applications  or  competition  resulting 
in  all  unresponsive  applications 
received.  If  the  competition  results  in 
the  receipt  of  only  one  application,  it 
may  or  may  not  require  additional 
action  from  MBDA  depending  upon  the 
competitive  history  of  the  area,  the 
quality  of  the  application  received,  and 
the  time  and  cost  limits  involved.  In  the 
event  that  any  or  all  of  these  conditions 
arise,  MBDA  shall  take  the  most  time 
and  cost-effective  approach  available 
that  is  in  the  best  interest  of  the 
Government.  The  approaches  available 
are:  (1)  Re-competition  or  (2)  Re- 
Paneling  or  (3)  Negotiation. 

Disposition  of  Unsuccessful  Applicants 

Upon  the  execution  of  an  award  by 
the  Department  of  Commerce.  MBDA 
will  notify  the  unsuccessful  applicants, 
in  writing,  indicating  the  winner  of  the 
award  and  indicating  a  30-day 
timeframe  in  which  to  request  return  of 
the  unsuccessful  applications.  Once  this 
30-day  notice  has  lapsed,  MBDA  will 
destroy  all  unsuccessinl  applications. 

Intergovernmental  Review: 
Applications  under  this  program  are  not 
subject  to  Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs." 

Department  of  Commerce  Pre- Award 
Notification  Requirements  for  Grants 
and  Cooperative  Agreements 

The  Department  of  Commerce  Pre- 
Award  Notification  Requirements  for 
Grants  and  Cooperative  Agreements 
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contained  in  the  Federal  Register  Notice 
of  October  1,  2001  (66  FR  49917)  are 
applicable  to  this  solicitation.  However, 
please  note  that  the  Department  of 
Commerce  will  not  implement  the 
requirements  of  Executive  Order  13202 
(66  FR  49921),  pursuant  to  guidance 
issued  by  the  Office  of  Management  and 
Budget  in  light  of  a  court  opinion  which 
foimd  that  the  Executive  Order  was  not 
legally  authorized.  See  Building  and 
Construction  Trades  Department  v. 
AUbaugh.  172  F.  Supp.  2d  138  (D.D.C. 
2001).  This  decision  is  currently  on 
appeal.  When  the  case  is  resolved,  the 
Department  will  provide  further 
information  on  implementation  of 
Executive  Order  13202. 

Executive  Order  12866.  This  notice 
was  determined  to  be  not  significant  for 
purposes  of  E.O.  12866. 

Regulatory  Flexibility  Act.  Because 
notice  and  comment  are  not  required 
under  5  U.S.C.  553(a)(2),  or  any  other 
law,  for  notices  relating  to  public 
property,  loans,  grants,  benefits  or 
contracts,  a  Regulatory  Flexibility 
Analysis,  5  U.S.C.  601  et  seq.,  is  not 
requked  and  has  not  been  prepared  for 
this  notice. 

Paperwork  Reduction  Act.  This 
docimient  contains  collection-of- 
information  requirements  subject  to  the 
Paperwork  Reduction  Act  (PRA).  The 
use  of  Standard  Fonns  424, 424A,  424B, 
SF-LLL,  and  CD-346  have  been 
approved  by  OMB  under  the  respective 
control  numbers  0348-0043,  0348-0044, 
0348-0040,  and  0348-0046,  and  0605- 
0001. 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to,  nor  shall  any  person  be  subject  to  a 
penalty  for  failure  to  comply  with  a 
collection  of  information  subject  to  the 
Paperwork  Reduction  Act  imless  that 
collection  displays  a  ciirrently  valid 
OMB  Control  Number. 

Dated:  September  11.  2002. 

Ronald  N.  Langston, 

National  Director,  Minority  Business 
Development  Agency. 

[FR  Doc.  02-23686  Filed  9-17-02;  8:45  am) 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton  and  Man-Made  Rber  Textile 
Products  Produced  or  Manufactured  in 
Sri  Lanka 

September  13,  2002. 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 


ACTION:  Issuing  a  directive  to  the 
Conmiissioner  of  Customs  adjusting 
limits. 

EFFECTIVE  DATE:  September  19,  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Roy 

Unger,  International  Trade  Specialist, 
OfGce  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850,  or  refer  to  the  U.S.  Customs 
website  at  http://www.customs.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  Apparel  website  at  http:// 
www.otexa-ita.doc.gov. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultiu^l 
Act  of  1956.  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  current  limits  for  Categories  369- 
S  and  237  are  being  adjusted  for  swing 
and  the  undoing  of  swing. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  66  FR  65178, 
published  on  December  18,  2001).  Also 
see  66  FR  63035,  published  on 
December  4,  2001. 

James  C.  Leonard  m. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

September  13,  2002. 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  27,  2001,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other  _ 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Sri  Lanka  and 
exported  during  the  twelve-month  period 
which  began  on  January  1,  2002  and  extends 
through  December  31,  2002. 

Effective  on  September  19,  2002,  you  are 
directed  to  adjusting  the  limits  for  the 
following  categories,  as  provided  for  under 
the  Uruguay  Round  Agreement  on  Textiles 
and  Clothing: 


Category 

Adjusted  twelve-month 
limits 

369-S2  

1,054,864  kilograms. 

Category 

Adjusted  twelve-month 
Kmrl^ 

237 

369,812  dozen. 

^The  limits  have  rrot  been  adjusted  to  ac- 
count for  any  imports  exported  after  Decemtier 
31,2001. 

^Category  369-S:  only  HTS  number 
6307.10.2005. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
James  C.  Leonard  HI, 
Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

[FR  Doc.  02-23711  Filed  9-17-02;  8:45  a.m. 
BHJJNG  CODE  SSIIMM-S 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Sunshine  Act  Notice 

The  Board  of  Directors  of  the 
Corporation  for  National  and 
Community  Service  gives  notice  of  the 
following  meeting: 

DATE  AND  TIME:  Tuesday,  September  24. 
2002,  9:30  a.m.-12:30  p.m. 
PtACE:  Corporation  for  National  and 
Community  Service,  1201  New  York 
Avenue,  NW.,  8th  Floor,  Room  8410. 
Washington,  DC  20525. 
STATUS:  Open. 
MATTERS  TO  BE  CONSIDERED: 
I.  Chair's  Opening  Remarks 
n.  Consideration  of  Prior  Meeting's 

Minutes 
in.  Committee  Reports  and  Discussion 
Concerning  Various  Items: 

USA  Freedom  Corps  Update 

Reauthorization  and  2003  Budget 
2003  Program  Guidelines 

Agency's  2003  Performance  Goals 

IV.  Consideration  of  Grant  Approval 

Delegation 

V.  Presentations  Concerning  Homeland 

Security  Grants 

American  Red  Cross 

Mercy  Medical  Airlift 

City  of  Tulsa,  Oklahoma 

Others  ' 

ACCOMMODATIONS:  Anyone  who  needs 
an  interpreter  or  other  accommodation 
should  notify  the  Corporation's  contact 
person. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Michele  Tennery,  Senior  Associate, 
Public  Affoirs,  Corporation  for  National 
and  Community  Service,  8th  Floor, 
Room  8601, 1201  New  York  Avenue 
NW.,  Washington,  DC  20525.  Phone 
(202)  60&-5000  ext.  125.  Fax  (202)  565- 
2784.  TDD:  (202)  565-2799.  e-mail: 
mtennery@cns.gov. 
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Dated:  September  13,  2002. 
Frank  R.  Trinity, 

General  Counsel,  Corporation  for  National 
and  Community  Service. 
[FR  Doc.  02-23773  Filed  9-13-02;  4:19  pmj 
BNXMQ  COW  aOSO-M-P 


DEPARTMENT  OF  DEFENSE 

Office  Of  ttw  Secfvtary 

Strategic  Advisory  Group  Meeting  of 
the  U.S.  Strategic  Command 

AGENCY:  Department  of  Defense, 

USSTRATCOM. 

ACTION:  Notice  of  closed  meeting. 

SUMMARY:  The  Strategic  Advisory  Group 
(SAG)  will  meet  in  a  closed  session  on 
24  and  25  October  2002. 

The  mission  of  the  SAG  is  to  provide 
timely  advice  on  scientific,  teclmical, 
intelligence,  and  policy-related  issues  to 
the  Conunander,  U.S.  Strategic 
Command,  diuring  the  development  of 
the  Nation's  war  plans.  Full 
development  of  the  topics  will  require 
discussion  of  information  classified  in 
accordance  with  Executive  Order  12958, 
dated  April  17, 1995.  Access  to  this 
information  must  be  strictly  limited  to 
personnel  having  requisite  security 
clearances  and  specific  need-to-know. 
Unauthorized  disclosure  of  the 
information  to  be  discussed  at  the  SAG 
meeting  could  have  exceptionaUy  grave 
impact  on  national  defense. 

m  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C,  section  552b(c),  and  that, 
accordingly,  this  meeting  will  be  closed. 
DATES:  24  and  25  October  2002. 
ADDRESSES:  USSTRATCOM,  901  SAC 
Boulevard,  Suite  1F7,  Offutt  Air  Force 
Base,  NE  68113-6030. 
FOR  FURTHER  INFORMATION  CONTACT: 
Connie  Dniskis  at  (402)  294-4102. 
SUPPtfMENTARY  INFORMATION:  Joint  Staff 
POC,  Mr.  Mahar  (703)  614-6465. 

Dated:  September  11,  2002. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Uaison 

Officer,  Department  of  Defense. 

(FR  Doc.  02-23646  Filed  9-17-02;  8:45  am] 

BHJJNG  COOE  SOOI-Oe-41    ' 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Membership  of  the  Office  of  the 
Secretary  of  Defense  Performance 
Review  Board 

AGENCY:  Department  of  Defense. 


ACTION:  Notice. 


SUMMARY:  This  notice  announces  the 
appointment  of  the  members  of  the 
Performance  Review  Board  (PRB)  of  the 
Office  of  the  Secretary  of  Defense,  the 
Joint  staff,  the  U.S.  Mission  to  the  North 
Atlantic  Treaty  Organization,  the 
Defense  Advance  Research  Projects 
Agency,  the  Defense  Commissary 
Agency,  the  Defense  Security  Service, 
the  Defenise  Security  Assistance  Agency, 
the  Ballistic  Missile  Defense 
Organization,  the  Defense  Field 
Activities  and  the  U.S.  Court  of  Appeals 
of  the  Armed  Forces.  The  publication  of 
PRB  membership  is  required  by  5  U.S.C. 
4314(c)(4). 

The  Performance  Review  Board  (PRB) 
provides  fair  and  impartial  review  of 
Senior  Executive  Service  performance 
appraisals  and  makes  recommendations 
regarding  performance  ratings  and 
performance  awards  to  the  Secretary  of 
Defense. 

EFFECTIVE  DATE:  July  1,  2002. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Sandra  Burrell,  Executive  and  Political 
Personnel  Division,  Directorate  for 
Personnel  and  Seciuity,  Washington 
Headquarters  Services,  Office  of  the 
Secretary  of  Defense,  Department  of 
Defense,  The  Pentagon,  (703)  693-6347. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  4314(c)(4),  the 
following  executives  are  appointed  to 
the  office  of  the  Secretary  of  Defense 
PRB:  specific  PRB  panel  assignments 
will  be  made  from  this  group. 
Executives  listed  will  serve  a  one-year 
renewable  term,  effective  July  1,  2002. 

Office  of  the  Secretary  of  DefiDnse 

Chairperson,  Cheryl  J.  Roby 

Joseph  Angello,  Bruce  Bade,  Howard 
Becker,  Diana  Blundell,  Robert 
Brandewie,  Lisa  Bronson,  Jennifer  Buck, 
Richard  Burke,  Domenico  Cipicchio, 
Sharon  Cooper,  Eric  J.  Coulter,  James 
Dominy,  James  Evans,  Paul  Grant,  Sara 
Groeber,  Paul  Haselbush,  Sally  Horn, 
Michael  loffiredo,  Anna  Johnson- 
Winegar,  Paul  Koffsky,  Christopher 
Lamb,  John  Landon,  Douglas  Larsen, 
Ronnie  Larson,  William  Lehr,  J.  William 
Leonard,  Charles  Magrum,  Robert 
Mason,  Gail  McGinn,  James  McQuality, 
PatridlrMeehan,  Richard  Millies, 
Delores  I.  Moeller,  Get  Moy,  Margaret 
Myers,  Robert  Newberry,  Patrick 
O'Brien,  John  Osterholz,  Barry  Pavel, 
Ronald  Richards,  Richard  Ritter, 
Vincent  P.  Roske.  Jr.,  Robert  Schmitt, 
Mark/Schneider,  Robert  Snyder,  Caral 
Srangler,  Jean  Storck,  Janet  Thompson, 


Laura  Voelker,  Alfred  Volkman, 
Christoper  Wright,  Michael  Yoemans. 

Dated:  September  11,  2002. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  02-23647  Filed  9-17-02;  8:45  am] 
HLLMO  COOC  S001-0S-M 

DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Availability  of  Government- 
Owmed  Inventions;  Available  for 
Licensing 

agency:  Department  of  the  Navy,  DoD. 
ACTION:  Notice. 

SUMMARY:  The  Department  of  the  Navy 
hereby  gives  notice  of  the  general 
availabUity  of  exclusive  or  partially 
exclusive  licenses  under  the  following 
pending  patents.  Any  license  granted 
shall  comply  with  35  U.S.C.  209  and  37 
CFR  part  404.  Applications  will  be 
evaluated  utilizing  the  following 
criteria:  (1)  Ability  to  manufecture  and 
market  the  technology;  (2) 
manu&cturing  and  marketing  ability;  (3) 
time  required  to  bring  technology  to 
market  and  production  rate;  (4) 
royalties;  (S)  technical  capabilities;  and 
(6)  small  business  status.  The  following 
patent  applications  are'available  for 
licensing:  U.S.  Patent  Application  Serial 
No.  10/143,176:  NON-CHROMATE 
CONVERSION  COATINGS;  filed  on  7 
May  2002  and  U.S.  Patent  Application 
Serial  No.  10/143,173:  NON- 
CHROMATE  METAL  SURFACE 
ETCHING  SOLUTIONS;  filed  on  7  May 
2002. 

DATES:  Applications  for  license  may  be 
submitted  at  any  time  from  the  date  of 
this  notice. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Theresa  A.  Bans,  Office  of  Technology 
Transfer,  Naval  Undersea  Warfare 
Center.  1176  Howell  St..  Newport.  RI 
02841.  telephone  (401)  832-8728  or  e- 
mail  at  bausta®npt.nuwc. navy. mil. 

(Authority:  35  U.S.C.  207,  37  CFR  part  404) 

Dated:  September  6,  2002. 
R.  E.  Vincent  II. 

Lieuteimnt  Commander,  ludge  Advocate 
General's  Corps,  U.S.  Navy,  Federal  Raster 
Liaison  Officer. 
[FR  Doc.  02-23665  Filed  9-17-02;  8:45  am] 
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J}EPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Availability  of  Government- 
Owned  Inventions;  Available  for 
Licensing  j 

agency:  Department  of  the  Navy,  DoD. 
ACTION:  Notice. 

summary:  The  inventions  listed  below 
are  assigned  to  the  United  States 
Government  as  represented  by  the 
Secretary  of  the  Navy  and  are  available 
for  licensing  by  the  Department  of  the 
Navy.  U.S.  Patent  Application  Serial  No. 
10/061,413  entitled  "Microelectronic 
Stimulator  Array",  Navy  Case  No. 
83,682  and  U.S.  Patent  Application 
Serial  No.  10/123,406  entitled  "A 
Permanent  Retinal  Implant  E)evice", 
Navyt^ase  No.  83,839. 
ADDRESSES:  Requests  for  copies  of  the 
patent  cited  should  be  directed  to  the 
Naval  Research  Laboratory,  Code  1004, 
4555  Overlook  Avenue,  SW., 
Washington,  DC  20375-5320.  and  must 
include  the  Navy  Case  nimiber. 
FOR  FURTHER  INFORMATION  CONTACT: 
Catherine  M.  Cotell,  Ph.D.,  Head, 
Technology  Transfer  Office,  NRL  Code 
1004,  4555  Overlook  Avenue,  SW., 
Washington,  DC  20375-5320,  telephone 
(202)  767-7230.  Due  to  temporary  U.S. 
Postal  Service  delays,  please  fax  (202) 
404-7920,  e-mail:  cotelI@nrI.navy.mil  or 
use  courier  delivery  to  expedite 
response. 

(Autiiorily:  35  U.S.C.  207,  37  CFR  part  404) 

Dated:  September  6.  2002. 
R.  E.  Vincent  n. 

Lieutenant  Commander,  Judge  Advocate 
General's  Corps,  U.S.  Navy,  Federal  Register 
Liaison  Officer. 

[FR  Doc.  02-23666  Filed  9-17-02;  8:45  am] 
BNJJNGCOOC  3rO-FF-P 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Acting  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  invites  comments  on  the 
proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
November  18,  2002. 
SUPPt^MENTARY  INFORMATKW:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  chapter  35)  requires  that 


the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Acting 
Leader,  Regulatory  Information 
Management  Group,  Office  of  the  Chief 
Information  Officer,  publishes  that 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Tjrpe  of  review  requested, 
e.g.  new,  revision,  extension,  existing  or 
reinstatement:  (2)  Title;  (3)  Simmiary  of 
the  collection;  (4)  Description  of  the    " 
need  for,  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment. 
The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
fimctions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner;  (3)  is  the  estimate 
of  burden  accurate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  btirden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  September  13,  2002. 

Joseph  Schubart, 

Acting  Leader,  Regulatory  Information 
Management  Group,  Office  of  the  Chief 
Information  Officer. 

Office  of  Elementary  and  Secondary 
Education 

Type  of  Review:  New.  _ 

Title:  Performance  Information  on  Students 
Served  by  McKinney-Vento  Homeless 
Education  Subgrants. 

Frequency:  One  time. 

Affected  Public:  State,  Local,  or  Tribal 
Gov't.  SEAs  or  LEAs. 
Reporting  and  Recordkeeping  Hour  Burden: 

Responses:  51. 
Burden  'Hours:  612. 

Abstract:  State  Education  Agencies  will 
submit  information  for  a  single  State 
application  to  the  Department  to  be  able  to 
receive  formula  grant  funds  under  Title  X 
Part  C  of  the  No  Child  Left  Behind  Act  of 
2001.  The  purpose  of  the  Education  for 
Homeless  Children  and  Youth  Program  is  to 


improve  the  educational  outcomes  for 
children  and  youth  in  homeless  situations. 
The  statues  for  this  program  are  designed  to 
ensure  all  homeless  children  and  youth  have 
equal  access  to  public  school  education  and 
for  States  and  local  educational  agencies 
(LEAs)  to  review  and  revise  policies  and 
regulations  to  remove  barriers  to  enrolling, 
attendance  and  academic  achievement. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov,  by 
selecting  the  "Browse  Pending  Collections" 
link  and  by  clicking  on  link  number  2157. 
When  you  access  the  information  collection, 
click  on  "Download  Attachments"  to  view. 
Written  requests  for  information  should  be 
addressed  to  Vivian  Reese,  Department  of 
Education,  400  Maryland  Avenue,  SW,  Room 
4050,  Regional  Office  Building  3, 
Washington,  DC  20202-4651  or  to  the  e-mail 
'  address  vivian_reeseQ)ed.gov.  Requests  may 
also  be  electronically  mailed  to  the  e-mail 
address  OCIO_RIMG@ed.gov  or  faxed  to  202- 
708-9346.  Please  specify  the  complete  title  of 
the  infohnation  collection  when  making  your 
request. 

Comments  regarding  burden  and/or  the 
collection  activity  requirements  should  be 
directed  to  Kathy  Axt  at  her  e-mail  address 
Kathy.Axt@ed.gov.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information  Relay 
Service  (FIRS)  at  1-800-877-8339. 

[FR  Doc.  02-23692  Filed  9-17-02;  8:45  am) 

BIUING  CODE  4000-01-f 


DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
summary:  The  Acting  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer  invites  comments  on  the 
submission  for  OMB  review  as  required 
by  the  Paperwork  Reduction  Act  of 
1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  October 
18,  2002. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Afbirs, 
Attention:  Karen  Lee,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
£)C  20503  or  should  be  electronically 
mailed  to  the  e-mail  address 
Karen_F._Lee@omb.eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
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opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Acting 
Leader,  Regulatory  Information 
Management  Group,  Office  of  the  Chief 
Information  Officer,  publishes  that 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.  new,  revision,  extension,  existing  or 
reinstatement;  (2)  Title;  (3)  Summary  of 
the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment. 

Dated:  September  12,  2002. 
Joseph  Schubart, 

Acting  Leader,  Regulatory  Information 
Management  Group,  Office  of  the  Chief 
Information  Officer. 

OfiBce  of  Special  Education  and 
Rehabilitative  Services 

TVpe  of  Review:  Revision. 

Title:  Application  for  Grants  under 
Disability  and  Rehabilitation  Research. 

Frequency:  Annually. 

Affected  Public:  Not-for-profit 
institutions;  Individuals  or  household; 
Businesses  or  other  for-profit;  State, 
Local,  or  Tribal  Gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  1,000. 

Burden  Hours:  20,000. 

Abstract:  The  National  Institute  on 
Disability  and  Rehabilitation  Research 
(NIDRR)  provides  grants  for  research 
and  related  activities  in  Rehabilitation 
of  Individuals  with  disabilities.  The 
grant  application  package  contains 
program  profiles,  standard  forms, 
program  regulations,  sample  rating 
forms,  and  transmitting  instructions. 
Applications  are  primarily  institutions 
of  higher  education,  but  may  also 
include  hospitals,  State  Rehabilitation 
education  agencies  and  volimtary  and 
profit  organizations. 

This  information  collection  is  being 
submitted  imder  the  Streamlined 
Clearance  Process  for  Discretionary 
Grant  Information  Collections  (1890- 
0001).  Therefore,  the  30-day  public 
comment  period  notice  will  be  the  only 
public  comment  notice  published  for 
this  information  collection. 


Requests  for  copies  of  the  submission 
for  OMB  review;  comment  request  may 
be  accessed  from  http:// 
edicsweb.ed.gov,  by  selecting  the 
"Browse  Pending  Collections"  link  and 
by  clicking  on  link  number  2060.  When 
you  access  the  information  collection, 
click  on  "Download  Attachments"  to 
view.  Written  requests  for  information 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651  or  to  the  e-mail  address 
vivan.reese@ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  e-mail 
address  OCIO_RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 

Conmients  regarding  burden  and/or 
the  collection  activity  requirements 
shotild  be  directed  to  Sheila  Carey  at  her 
e-mail  address  Sheila.Carey@ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

(FR  Doc.  02-23669  Filed  9-17-02;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 
[CFDA  No.  84.022A] 

Offics  of  Postsscondary  Education; 
Fui)right4iays  Doctoral  Disaartatlon 
Rssaarch  Abroad  Fellowship  Program; 
Notics  InvHIng  Applications  for  Naw 
Awards  for  Fiscal  Year  (FY)  2003 

Purpose  of  Program:  The  Doctoral 
Dissertation  Research  Abroad 
Fellowship  Program  provides 
opportunities  for  graduate  students  to 
engage  in  full-time  dissertation  research 
abroad  in  modem  foreign  languages  and 
area  studies. 

For  FY  2003  the  competition  for  new 
awards  focuses  on  projects  designed  to 
meet  the  priority  we  describe  in  the 
PRIORITY  section  of  this  application 
notice. 

Eligible  Applicants:  Institutions  of  ^ 
higher  education. 

Applications  Available:  September 
25,  2002. 

Deadline  for  Transmittal  of 
Applications:  October  25,  2002. 

Estimated  Available  Funds:  The 
Administration  has  requested 
$4,580,000  for  this  program  for  FY  2003. 
The  actual  level  of  nmding,  if  any. 
depends  on  final  congressional  action. 
However,  we  are  inviting  applications  to 
allow  enough  time  to  complete  the  grant 
process  if  Congress  appropriates  funds 
for  this  program. 


Estimated  Rangfi  of  Awards:  $15,000- 
$60,000. 

Estimated  Average  Size  of  Fellowship 
Awards:  $32,026. 

Estimated  Number  of  Awards:  143 
fellowships. 

Note:  The  Department  is  not  bound  by  any 

estimates  in  this  notice. 

Project  Period:  The  institutional 
project  period  is  18  months  begiiming 
July  1,  2003.  Students  may  request 
funding  for  6-12  months. 

Page  Limit:  The  application  narrative 
is  where  the  student  applicant  addresses 
the  selection  criteria  that  reviewers  use 
to  evaluate  the  application.  The  student 
must  limit  the  narrative  to  the 
equivalent  of  no  more  than  10  pages, 
and  the  references  to  the  equivalent  of 
no  more  than  2  pages,  using  the 
following  standards: 

•  A  "page"  is  8.5'  x  11",  on  one  side 
only,  with  1"  margins  at  the  top. 
bottom,  and  both  sides. 

•  Double  space  (no  more  than  three 
lines  per  vertical  inch)  all  text  in  the 
application  narrabve,  including  titles, 
headings,  footnotes,  quotations, 
references,  and  captions,  as  well  as  all 
text  in  charts,  tables,  figures,  and 
graphs. 

•  Use  a  font  that  is  either  12 -point  or 
larger  or  no  smaller  than  10  pitch 
(characters  per  inch). 

The  page  limit  does  not  apply  to  the 
cover  sheet:  the  budget  section, 
including  the  narrative  budget 
justification;  the  assurances  and 
certifications;  or  the  references. 
However,  you  must  include  all  of  the 
application  narrative  in  responding  to 
the  selection  criteria  included. 

We  will  reject  your  application  if — 

•  You  apply  these  standards  and 
exceed  the  page  limit;  or 

•  You  apply  other  standards  and 
exceed  the  equivalent  of  the  page  limit. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  81,  82,  85,  86, 
97,  98,  and  99;  and  (b)  The  regulations 
for  this  program  in  34  CFR  part  662. 

Priority 

This  competition  focuses  on  projects 
designed  to  meet  a  priority  in  the 
regulations  for  this  program  (34  CFR 
662.21(d)). 

Absolute  Priority:  A  research  project 
that  focuses  on  one  or  more  of  the 
following  areas:  Africa,  East  Asia, 
Southeast  Asia  and  the  Pacific,  South 
Asia,  the  Near  East,  East  Central  Europe 
and  Eurasia,  and  the  Western 
Hemisphere  (Canada,  Central  and  South 
America,  Mexico,  and  the  Caribbean). 
Please  note  that  applications  that 
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propose  projects  focused  on  Western 
Europe  will  not  be  funded. 

Under  34  CFR  75.105(c)(3)  we 
consider  only  applications  that  meet  the 
priority. 

Instructions  for  Transmittal  of 
Applications 

Note:  Some  of  the  procedures  in  these 
instructions  for  transmitting  appHcations 
differ  from  those  in  the  Education 
Department  General  Administrative 
Regulations  (EDGAR)  (34  CFR  75.102).  Under 
the  Administrative  Procedure  Act  (5  U.S.C. 
553)  the  Department  generally  offers 
interested  parties  the  opportunity  to 
comment  on  proposed  regulations.  However, 
these  amendments  make  procedural  changes 
only  and  do  not  establish  new  substantive 
policy.  Therefore,  under  5  U.S.C.  553(b)(A). 
the  Secretary  has  determined  that  proposed 
rulemaking  is  not  required. 

Pilot  Project  for  Electronic  Submission 
of  Applications 

In  FY  2003,  the  U.S.  Department  of 
Education  is  continuing  to  expand  its 
pilot  project  of  electronic  submission  of 
applications  to  include  additional 
formula  grant  programs  and  additional 
discretionary  grant  competitions.  The 
Fulbright-Hays  Doctoral  Dissertation 
Research  Abroad  Fellowship  Program — 
CFDA  84.022A  is  one  of  the  programs 
included  in  the  pilot  project. 

The  pilot  project  involves  the  use  of 
the  Electronic  Grant  Application  System 
(e-APPUCATION,  formerly  e-GAPS) 
portion  of  the  Grant  Administration  and 
Payment  System  (GAPS).  We  request 
your  participation  in  this  pilot  project. 
We  shall  continue  to  evaluate  its 
success  and  solicit  suggestions  for 
improvement. 

If  you  participate  in  this  e- 
APPUCATION  pilot,  please  note  the 
following: 

•  Yoiu  participation  is  voluntary. 

•  You  will  not  receive  any  additional 
point  value  or  penalty  because  you 
submit  a  grant  application  in  electronic 
or  paper  format. 

•  You  can  submit  all  documents, 
except  transcripts,  electronically, 
including  the  Application  for  Federal 
Assistance  (ED  424),  Budget 
Information-Non-Construction  Programs 
(ED  524),  and  all  necessary  assurances 
and  certifications.  Transcripts  must  be 
mailed  separately. 

•  Within  three  working  days  of 
submitting  your  electronic  application, 
fax  a  signed  copy  of  the  Application  for 
Federal  Assistance  (ED  424)  to  the 
Application  Control  Center  after 
following  these  steps: 

1.  Print  ED  424  from  the  e- 
APPUCATION  system. 


2.  Make  sure  that  the  institution's 
Authorizing  Representative  signs  this 
form. 

3.  Before  faxing  this  form,  submit 
your  electronic  application  via  the  e- 
APPLICATION  system.  You  will  receive 
an  automatic  acknowledgement,  which 
will  include  a  PR/ A  ward  number  (an 
identifying  nimiber  unique  to  your 
application). 

4.  Place  the  PR/ A  ward  number  in  the 
upper  right  hand  comer  of  ED  424. 

5.  Fax  ED  424  to  the  Application 
Control  Center  at  (202)  260-1349. 

•  We  may  request  that  you  give  us 
original  signatures  on  all  other  forms  at 
a  later  date. 

You  may  access  the  electronic  grant 
application  for  the  Fulbright-Hays 
Doctoral  Dissertation  Research  Abroad 
Program  at:  http://e-grants.ed.gov. 

We  have  included  additional 
information  about  the  e-APPLICATION 
pilot  project  (see  Parity  Guidelines 
between  Paper  and  Electronic 
Applications)  in  the  application 
package. 

Note  1:  An  applicant  institution  of  higher 
education  must  submit  all  of  its  applications 
in  either  electronic  or  paper  format.  Students 
interested  in  funding  under  this  program 
must  check  with  the  applicant  institution  to 
see  which  method  of  submission  the 
institution  will  use. 

Note  2:  Please  note  that  due  to  the 
Department's  end  of  the  fiscal  year  close  out 
activities,  the  e-APPLICATION  system  will 
be  unavailable  on  October  1.  It  will  become 
available  for  users  again  on  Wednesday, 
October  2. 

For  Applications  and  Further 
Information  Contact:  The  application 
for  this  program  is  available  at:  http:// 
www.ed.gov/offices/OPE/HEP/iegps/ 
ddrap.html. 

Karla  Ver  Bryck  Block,  International 
Education  and  Graduate  Programs 
Service,  U.S.  Department  of  Education, 
1990  K  Street,  hJW.,  Suite  6000. 
Washington,  DC  20006-8521. 
Telephone:  (202)  502-7632  or  via 
Internet:  karla.verbryckblock@ed.gov. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  program  contact  person 
listed  under  For  Applications  and 
Further  Information  Contact. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternative  format  by  contacting 
that  person.  However,  the  Department  is 
not  able  to  reproduce  in  an  alternative 


format  the  standard  forms  included  in 
the  application  package. 

Electronic  Access  to  This  Document 

You  may  view  this  docmnent,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  http://www.ed.gov/ 
legislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Goveriunent 
Printing  Office  (GPO),  toll  bee,  at  1- 
888-293-6498;  or  in  the  Washington^ 
DC,  area  at  (202)  512-1530. 

You  may  also  view  this  document  in 
PDF  at  the  following  site:  http:// 
www.ed.gov/offices/OPE/HEP/iegps/. 

Note:  The  ofHcial  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/naTa/ 
index.html. 

Program  Authority:  22  U.S.C.  2452(b)(6). 

Dated:  September  13,  2002 
Sally  L.  Stroup, 

Assistant  Secretary,  Office  of  Postsecondary 
Education. 

[FR  Doc.  02-23720  Filed  9-17-02;  8:45  am] 
BILUNG  COOE  4000-01-P 


DEPARTMENT  OF  EDUCATION 

[CFDA  No.  84.019A] 

Office  of  Postsecomftry  Education; 
Fulbriglit-Hays  Faculty  Resaarcli 
Atiroad  Feliowship  Program;  Notice 
Inviting  Applications  for  New  Awards 
for  Fiscal  Year  (FY)  2003 

Purpose  of  Program:  The  Faculty 
Research  Abroad  Fellowship  Program 
offers  opportunities  to  faculty  members 
of  institutions  of  higher  education  for 
research  and  study  in  modem  foreign 
languages  and  area  studies. 

For  FY  2003  the  competition  for  new 
awards  focuses  on  projects  designed  to 
meet  the  priority  we  describe  in  the 
PRIORITY  section  of  this  application 
notice. 

Eligible  Applicants:  Institutions  of 
higher  education. 

Applications  Available:  September 
25,  2002. 

Deadline  for  Transmittal  of 
Applications:  October  25,  2002, 

Estimated  Available  Funds:  The 
Administration  has  requested 
$1,575,000  for  this  program  for  FY  2003. 
The  actual  level  of  funding,  if  any, 
depends  on  final  congressional  action.  . 


Federal  Register /Vol.  67,  No.  181 /Wednesday,  September  18,  2002/Notice8 


58760 


However,  we  are  inviting  applications  to 
allow  enough  time  to  complete  the  grant 
process  if  Congress  appropriates  funds 
for  this  prooam. 

Estimated  Range  of  Awards: 
$20,000— $100,000. 

Estimated  Average  Size  of  Fellowship 
Awards:  $47,727. 

Estimated  Number  of  Awards:  33 
fellowships. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  The  institutional 
project  period  is  18  months  begirming 
July  1,  2003.  Faculty  may  request 
funding  for  3 — 12  months. 

Page  Limit:  The  application  narrative 
is  where  the  faculty  applicant  addresses 
the  selection  criteria  that  reviewers  use 
to  evaluate  the  application.  The  faculty 
applicant  must  limit  the  narrative  to  the 
equivalent  of  no  more  than  10  pages, 
and  the  references  to  the  equivalent  of 
no  more  than  2  pages,  using  the 
following  standards: 

•  A  "page"  is  8.5"  x  11",  on  one  side 
only,  with  1"  margins  at  the  top, 
bottom,  and  both  sides. 

•  Double  space  (no  more  than  three 
lines  per  vertical  inch)  all  text  in  the 
application  narrative,  including  titles, 
headings,  footnotes,  quotations, 
references,  and  captions,  as  well  as  all 
text  in  charts,  tables,  figures,  and 
graphs. 

•  Use  a  font  that  is  either  12-point  or 
larger  or  no  smaller  than  10  pitch 
(characters  per  inch).  The  page  limit 
does  not  apply  to  the  cover  sheet;  the 
budget  section,  including  the  narrative 
budget  justification;  the  assurances  and 
certifications;  or  the  references. 
However,  you  must  include  all  of  the 
application  narrative  in  responding  to 
the  selection  criteria. 

We  will  reject  youi  application  if — 

•  You  apply  these  standards  and 
exceed  the  page  limit;  or 

•  You  apply  other  standards  and 
exceed  the  equivalent  of  the  page  limit. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  81,  82,  85,  86, 
97,  98,  and  99;  and  (b)  The  regulations 
for  this  program  in  34  CFR  part  663. 

Priority 

This  competition  focuses  on  projects 
designed  to  meet  a  priority  in  the 
regulations  for  this  program  (34  CFR 
663.21(d)),  which  provides  that 
priorities  may  be  established  for  certain 
geographic  areas  in  addition  to  certain 
other  categories. 

Absolute  Priority 

A  research  project  that  focuses  on  one 
or  more  of  the  following  areas:  Africa, 


East  Asia,  Southeast  Asia  and  the 
Pacific,  South  Asia,  the  Near  East,  East 
Central  Europe  and  Eurasia,  and  the 
Western  Hemisphere  (Canada,  Central 
and  South  America,  Klexico,  and  the 
Caribbean).  Please  note  that  applications 
that  propose  projects  focused  on 
Western  Europe  will  not  be  funded. 

Under  34  CFR  75.105(c)(3)  we 
consider  only  applications  that  meet  the 
priority. 

Instructions  for  Transmittal  of 
Applications 

Note:  Some  of  the  procedures  in  these 
instructions  for  transmitting  applications 
differ  from  those  in  the  Education 
Department  General  Administrative 
Regulations  (EDGAR)  (34  CFR  75.102).  Under 
the  Administrative  Procedure  Act  (5  U.S.C. 
553)  the  Department  generally  offers 
interested  parties  the  opportunity  to 
comment  on  proposed  regulations.  However, 
these  amendments  make  procedural  changes 
only  and  do  not  establish  new  substantive 
policy.  Therefore,  under  5  U.S.C.  553{b)(A), 
the  Secretary  has  determined  that  proposed 
rulemaking  is  not  required. 

Pilot  Project  for  Electronic  Submission 
of  Applications 

la  FY  2003,  the  U.S.  Department  of 
Education  is  continuing  to  expand  its 
pilot  project  of  electronic  submission  of 
applications  to  include  additional 
formula  grant  programs  and  additional 
discretionary  grant  competitions.  The 
Fulbright-Hays  Faculty  Research  Abroad 
Fellowship  Program— CFDA  84.019A  is 
one  of  the  programs  included  in  the 
pilot  project. 

The  pilot  project  involves  the  use  of 
the  Electronic  Grant  Application  System 
(e-APPUCATION.  formerly  e-GAPS) 
portion  of  the  Grant  Administration  and 
Payment  System  (GAPS).  We  request 
your  participation  in  this  pilot  project. 
We  shall  continue  to  evaluate  its 
success  and  solicit  suggestions  for 
improvement. 

It  you  participate  in  this  e- 
APPLICATION  pilot,  please  note  the 
following: 

•  Your  participation  is  voluntary. 

•  You  will  not  receive  any  additional 
point  value  or  penalty  because  you 
submit  a  grant  application  in  electronic 
or  paper  format. 

•  You  can  submit  all  documents 
electronically,  including  the 
Application  for  Federal  Assistance  (ED 
424),  Budget  Information — Non- 
Construction  Programs  (ED  524),  and  all 
necessary  assurances  and  certifications. 

•  Within  three  working  days  of 
submitting  your  electronic  application, 
fax  a  signed  copy  of  the  Application  for 
Federal  Assistance  (ED  424)  to  the 
Application  Control  Center  after 
following  these  steps: 


1.  Print  ED  424  from  the  e- 
APPUCATION  system. 

2.  Make  sure  that  the  institution's 
Authorizing  Representative  signs  this 
form. 

3.  Before  faxing  this  form,  submit 
your  electronic  application  via  the  e- 
APPLICATION  system.  You  will  receive 
an  automatic  acknowledgement,  which 
will  include  a  PR/ Award  niunber  (an 
identifying  number  unique  to  your 
application). 

4.  Place  the  PR/ Award  number  in  the 
upper  right  hand  comer  of  ED  424. 

5.  Fax  ED  424  to  the  Apphcation 
Control  Center  at  (202)  260-1349. 

•  We  may  request  that  you  give  us 
original  signatures  on  all  other  forms  at 
a  later  date. 

•  You  may  access  the  electronic  grant 
application  for  the  Fulbright-Hays 
Faculty  Research  Abroad  Program  at: 
http://e-grants.ed.gov. 

We  have  included  additional 
information  about  the  e-APPLICATION 

£ilot  project  (see  Parity  Guidelines 
stween  Paper  and  Electronic 
Applications)  in  the  application 
package. 

Note  1:  An  applicant  institution  of  higher 
education  must  submit  all  of  its  applications 
in  either  electronic  or  paper  format.  Faculty 
interested  in  funding  under  this  program 
must  check  with  the  applicant  institution  to 
see  which  method  of  submission  the 
institution  will  use. 

Note  2:  Please  note  that  due  to  the 
Department's  end  of  the  fiscal  year  close  out 
activities,  the  e-APPLICATlON  system  will 
be  unavailable  October  1.  It  will  become 
available  for  users  again  on  Wednesday, 
October  2. 

For  Applications  and  Further 
Information  Contact:  The  application 
for  this  program  is  available  at:  http:// 
www.  ed.gov/offices/OPE/HEP/iegps/ 
fra.html. 

Eliza  Washington  or  Amy  Wilson, 
International  Education  and  Graduate 
Programs  Service,  U.S.  Department  of 
Education,  1990  K  Street,  NW.,  Suite 
6000,  Washington,  DC  20006-8521. 
Telephone:  (202)  502-7700  or  via 
Internet:  fra@ed.gov. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS) at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  program  contact  person 
listed  under  For  Applications  and 
Further  Information  Contact. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternative  format  by  contacting 
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that  person.  However,  the  Department  is 
not  able  to  reproduce  in  an  alternative 
format  the  standard  forms  included  in 
the  application  package. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  http://www.ed.gov/ 
legislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC.  area  at  (202)  512-1530. 

You  may  also  view  this  document  in 
PDF  at  the  following  site:  http:// 
www.ed.gov/offices/OPE/HEP/iegps/. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Hegister.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/naTa/ 
index.html. 

Program  Authority:  22  U.S.C.  2452(b)(6). 
Dated:  September  13,  2002. 
Sally  L.  Stroup, 

Assistant  Secretary,  Office  of  Postsecondary 

Education. 

[FR  Doc.  02-23721  Filed  9-17-02;  8:45  am] 

BILUNG  CODE  4000-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission       | 

(Docket  NO.RP96-389-066] 

Columt>ia  Gulf  Transmission 
Company;  Notice  of  Compliance  Rling 

September  5.  2002. 

Take  notice  that  on  August  30,  2002, 
Colxmibia  Gulf  Transmission  Company 
(Columbia  Gulf)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1.  the  following 
revised  tariff  sheet  to  become  effective 
August  20,  2002: 

Fifth  Revised  Sheet  No.  316 

Columbia  Gulf  states  on  July  19,  2002, 
it  made  a  filing  with  the  Commission 
seeking  approval  of  a  Rate  Schedule 
FTS-1  negotiated  rate  agreement  with 
TotalFinaElf  Gas  and  Power  North 
America,  Inc.  (TotalFinaElf)  in  Docket 
No.  RP96-389-060.  On  July  23,  2002, 
Colimibia  Gulf  made  a  similar  filing 
with  the  Commission  seeking  approval 
of  a  Rate  Schedule  FTS-1  negotiated 


rate  Agreement  with  Cinergy  Marketing 
&  Trading,  L.  P.  (Cinergy)  in  Docket  No. 
RP96-389-062.  On  August  20.  2002.  the 
Commission  issued  an  order  approving 
the  TotalFinaElf  service  agreement 
effective  November  1,  2002.  On  August 
21,  2002,  the  Commission  issued  an 
order  approving  the  Cmergy  service 
agreement  effective  July  1,  2002.  Both 
orders  directed  Columbia  Gulf  to  file  a 
tariff  sheet  identifying  the  agreements  as 
non-conforming  agreements  in 
compliance  with  Section  154.112(b)  of 
the  Commission's  regulations.  The 
instant  filing  is  being  made  to  comply 
with  Section  154.112(b)  and  reference 
the  non-conforming  service  agreements 
in  its  Volume  No.  1  tariff. 

Coliunbia  Gulf  states  that  copies  of  its 
filing  is  being  served  to  each  of  the 
parties  listed  on  the  service  list. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
8fi8  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  call  (202)502-8222  or 
for  TTY,  (202)  208-1659.  The 
Commission  strongly  encourages 
electronic  filings.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Linwood  A.  Watson,  Jr.. 

Deputy  Secretary. 

[FR  Doc.  02-23182  Filed  9-17-02;  8:45  am) 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-389-0671 

Columbia  Gulf  Transmission 
Company;  Notice  of  Negotiated  Rate 
Filing 

September  5,  2002. 

Take  notice  that  on  August  30,  2002, 
Columbia  Gulf  Transmission  Company 


(Columbia  Gulf)  tendered  for  filing  the 
following  contract  for  disclosure  of  a 
negotiated  rate  transaction: 

FTS-l  Service  Agreement  No.  73341  between 
Columbia  Gulf  Transmission  Company  and 
FPL  Energy  Power  Marketing,  Inc.  dated 
August  27,  2002 

Transportation  service  is  to 
commence  November  1.  2002  under  the 
agreement. 

Columbia  Giilf  states  that  copies  of 
the  filing  it  has  served  copies  of  the 
filing  on  all  parties  identified  on  the 
official  service  list  in  Docket  No.  RP96- 
389. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington.  DC 
20426.  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
wmv./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  nimiber  excluding  the 
last  three  digits  in  the  docket  nimiber 
field  to  access  the  document.  For 
Assistance,  call  (202)502-8222  or  for 
TTY,  (202)  208-1659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

(FR  Doc.  02-23186  Filed  9-17-02;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-478-001] 

Midwestern  Gas  Transmission 
Company;  Notice  of  Compliance  Filing 

September  5,  2002. 

Take  notice  that  on  August  30,  2002. 
Midwestern  Gas  Transmission  Company 
(Midwestern)  tendered  for  filing  to 
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become  part  of  Midwestem's  FERC  Gas 
Tariff,  Third  Revised  Voliune  No.  1,  the 
following  tariff  sheets  to  become 
effective  October  1,  2002: 

Original  Sheet  No.  262.01 
First  Revised  Sheet  No.  263 

Midwestern  states  that  the  purpose  of 
this  filing  is  to  revise  Midwestem's  tariff 
to  incorporate  the  administrative 
timeline  for  non-biddable  releases, 
NAESB  Standard  5.3.2,  Version  1.5. 
This  standard  was  inadvertently  omitted 
from  Midwestem's  compliance  filing, 
Docket  No.  RP02-478-000,  to 
incorporate  NAESB  Version  1.5 
Standards  into  its  tariff.  Midwestern  is 
also  making  a  housekeeping  change  to 
incorporate  NAESB  Standard  5.3.3  into 
its  tariff. 

Midwestem  states  that  copies  of  this 
filing  have  been  sent  to  all  of 
Midwestem's  contracted  shippers  and 
interested  state  regiilatory  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE. ,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
fileid  in  accordance  with  Section 
154.210  of  the  Commission's  ' 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings,  lliis  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket  - 
number  field  to  access  the  document. 
For  Assistance,  call  (202)502-8222  or 
for  TTY,  (202)  208-1659.  The 
Commission  strongly  encourages 
electronic  filings.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instmctions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Linwood  A.  Watson.  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-23165  Filed  9-17-02;  8:45  ami 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Fadarai  Enargy  Ragulatory 
Commission 

[Docket  No.  RP02-363-0011 

North  Baja  Pipeline,  LLC;  Notica  of 
Nagotlatad  Rata  Tariff  niing 

September  3.  2002. 

Take  notice  that  on  September  3. 
2002,  North  Baja  Pipeline,  LLC  (NBP) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff.  Original  Volume  No.  1. 
Original  Sheet  No.  6  and  Original  Sheet 
No.  7. 

NBP  states  that  these  sheets  are  being 
filed  to  reflect  the  implementation  of 
two  negotiated  rate  agreements  in 
compliance  with  the  Commission's 
January  16,  2002  Order  issuing  NBP  a 
certificate  of  public  convenience  and 
necessity.  NBP  requests  that  these  tariff 
sheets  be  made  effective  September  1, 
2002. 

NBP  further  states  that  a  copy  of  this 
filing  has  been  served  on  NBP's 
jurisdictional  customers  and  interested 
state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.  Washington,  DC 
20426.  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  niunber  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)  502-8222  or  fof 
TTY,  (202)  208-1659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Intemet  in  lieu  of 
paper.  The  Commission  Strongly 
encourages  electronic  filings.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-FiUng"  link. 

Linwood  A.  Watson,  )r.. 

Deputy  Secretary. 

[FR  Doc.  02-23174  Filed  9-17-02;  8:45  am] 

BILLING  COOe  STIT-OI-P 


DEPARTMENT  OF  ENERGY 

Fadarai  Enargy  Regulatory 
Commission 

[Docket  No.  RP00-«(»-003] 

Northern  Bordar  PIpalina  Company; 
Notica  of  Compliance  Filing 

September  5,  2002. 

Take  notice  that  on  August  30,  2002. 
Northem  Border  Pipeline  Company 
(Northern  Border)  tendered  for  filing  to 
become  part  of  Northern  Border 
Pipeline  Company's  FERC  Gas  Tariff, 
First  Revised  Volume  No.  1,  First 
Revised  Sheet  No.  286B.01,  Original 
Sheet  No.  286B.02,  and  Fifth  Revised 
Sheet  No.  286C,  to  become  effective 
October  1.2002. 

Northem  Border  states  that  the 
purpose  of  this  filing  is  to  revise 
Noilhera  Border's  tariff  in  compliance 
with  the  Commission  Order  dated  May 
16.  2002  at  Docket  No.  RPOO-403,  et  al. 
(99  FERC  1 61,183).  to  incorporate  the 
administrative  timeline  for  non- 
biddable  releases.  NAESB  Standard 
5.3.2.  Version  1.5.  This  standard  was 
inadvertently  omitted  from  Northem 
Border's  compliance  tariff  filing  at 
Docket  No.  RPOa-403-002,  that  was 
made  on  July  17,  2002.  Northem  Border 
also  proposes  a  housekeeping  revision 
to  update  NAESB  Standard  5.3.3  in  its 
tariff. 

Northem  Border  states  that  copies  of 
this  filing  have  been  sent  to  all  of 
Northem  Border's  contracted  shippers 
and  interested  state  regulatory 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE.,  Washington.  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings,  liiis  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  nimiber  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  docuiment 
For  Assistance,  call  (202)502-8222  or 
for  TTY.  (202)  208-1659.  The 
Commission  strongly  encourages 
electronic  filings.  See,  18  CFR 
38S.2001(a)(l)(iii)  and  the  instructions 
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on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-23183  Filed  9-17-02;  8:45  am] 

BiLUNG  cooe  6n7-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-51 3-019] 

Questar  Pipeline  Company;  Notice  of 
Negotiated  Rate  Tariff  Filing 

September  5.  2002. 

Take  notice  that  on  September  3, 
2002.  Questar  Pipeline  Company's 
(Questar)  tendered  for  filing  a  tariff 
filing  to  implement  a  negotiated-rate 
contract  for  Dominion  Exploration  & 
Production,  Inc.  as  authorized  by 
Commission  orders  issued  October  27. 
1999,  and  December  14,  1999,  in  Docket 
Nos.  RP99-513.  et  al.  The  Commission 
approved  Questar's  request  to 
implement  a  negotiated-rate  option  for 
Rate  Schedules  T-1.  NNT.  T-2,  PKS, 
FSS  and  ISS  shippers.  Questar 
submitted  its  negotiated-rate  filing  in 
accordance  with  the  Commission's 
Policy  Statement  in  Docket  Nos.  RM95- 
6-000  and  RM96-7-000  (Policy 
Statement)  issued  January  31, 1996. 

Questar  states  that  a  copy  of  this  filing 
has  been  served  upon  all  parties  to  this 
proceeding,  Questar's  customers,  the 
Public  Service  Commission  of  Utah  and 
the  Public  Service  Commission  of 
Wyoming. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)502-8222  or  for 


TTY,  (202)  208-1659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Dated: 
Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-23173  Filed  9-17-02;  8:45  am] 

BILUNG  COOE  6717-01-? 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-20(M)84] 

Reliant  Energy  Gas  Transmission 
Company;  Notice  of  Negotiated  Rate 
Tariff  Filing 

September  5,  2002. 

Take  notice  that  on  August  26,  2002, 
Reliant  Energy  Gas  Transmission 
Company  (REGT)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1,  the  following  tariff  sheet 
to  be  effective  July  1,  2002: 

First  Revised  Sheet  No.  605 

REGT  states  that  the  purpose  of  this 
filing  is  to  reflect  the  implementation  of 
an  amendment  to  an  existing  negotiated 
rate  contract  which  became  effective  as 
ofjuly  1,2002. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)  502-8222  or  for 
TTY,  (202)  208-1659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 


encourages  electronic  filings.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-23166  Filed  9^17-02;  8:45  am] 

BtUING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP9fr-200-085] 

Reliant  Energy  Gas  Transmission 
Company;  Notice  of  Negotiated  Rate 
Tariff  HIIng 

September  5,  2002. 

Take  notice  that  on  August  29,  2002, 
Reliant  Energy  Gas  Transmission 
Company  (REGT)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Fifth  Revised 
Voliune  No.  1,  the  following  tariff  sheets 
to  be  effective  October  1,  2002: 

Original  Sheet  No.  651 
Sheet  Nos.  652-699 

REGT  states  that  the  purpose  of  this 
filing  is  to  describe  the  provisions  of  a 
new  negotiated  rate  transactipn. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
RuleS*and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.^  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
mvw./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  niunber  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)502-8222  or  for 
TTY,  (202)  208-1659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
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instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-23176  Filed  9-17-02;  8:45  am] 

BUJNQ  CODE  en7-oi-i> 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-439-001] 

Reliant  Energy  Gas  Transmission 
Company;  Notice  of  Compliance  Filing 

September  5,  2002. 

Take  notice  that  on  August  26,  2002, 
Reliant  Energy  Gas  Transmission 
Company  (REGT)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1,  the  following  revised 
tariff  sheet  to  be  effective  on  October  1, 
2002: 

Substitute  Fourth  Revised  Sheet  No.  435 

REGT  states  that  the  purpose  of  this 
filing  is  to  comply  vfiih  the 
Commission's  Order  No.  587-0. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  DC 
20426,  in  accordance  v«dth  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  September  11,  2002. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Tliis  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  ntmiber  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  call  (202)  502-8222  or 
for  TTY,  (202)  208-1659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-23184  Filed  9-17-02;  8:45  am] 

BHJJNQ  COOE  «717-01-f> 


DEPARTMENT  OF  ENERGY 

Fadsral  Enargy  Ragulatory 
Commission 

[Dodcat  No.  RP96-312-(W8] 

Tannaassa  Gas  Pipaiins  Company; 
NoMca  of  Nagotiatad  Rata  Tariff  Rilng 

September  5,  2002. 

Take  notice  that  on  August  28,  2002, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  tendered  for  filing  its 
Negotiated  Rate  Tariff  Filing. 

Tennessee's  filing  requests  that  the 
Commission  approve  a  negotiated  rate 
arrangement  between  Tennessee  and 
Virginia  Power  Energy  Marketing,  Inc. 
Tennessee  requests  that  the  Commission 
grant  such  approval  effective  September 
28,  2002. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  vfith  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  bcKuime  a  party 
mtist  file  a  motion  to  intervene.  Tliis 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  niunber 
field  to  access  the  document.  For 
Assistance,  call  (202)502-8222  or  for 
TTY,  (202)  208-1659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See,  18 
CFR  385.2O01(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-23157  Filed  9-17-02;  8:45  am] 

BHJJNQ  COM  vn7-m-p 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Ragulatory 
Commission 

[Docket  No.  RP9»-312-091] 


Tannaaaaa  Gaa  PIpallna  Company; 
Notloa  of  Nagotiatad  Rata  Tariff  FUing 

September  5,  2002. 

Take  notice  that  on  August  28,  2002, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  tendered  for  filing  its 
Negotiated  Rate  Tariff  Filing. 

Tennessee's  filing  requests  that  the 
Commission  approve  a  negotiated  rate 
arrangement  between  Tennessee  and 
Virginia  Power  Energy  Marketing,  Inc. 
Tennessee  requests  that  the  Commission 
grant  such  approval  effective  September 
28,  2002. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  usiag  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)502-8222  or  for 
TTY,  (202)  208-1659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Conmiission  strongly 
encourages  electronic  filings.  See,  18 
CFR  385.2001{a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-23158  Filed  9-17-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission      I 

[Docket  No.  RP96-31 2-094] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Negotiated  Rate  Tariff  Rling 

September  5,  2002. 

Take  notice  that  on  August  28,  2002, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  tendered  for  Bling  its 
Negotiated  Rate  Tariff  Filing. 

Tennessee's  filing  requests  that  the 
Commission  approve  a  negotiated  rate 
arrangement  between  Tennessee  and 
Tractebel  Energy  Marketing,  Inc. 
Tennessee  requests  that  the  Commission 
grant  such  approval  effective  September 
28,  2002. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  docxmient.  For 
Assistance,  call  (202)  502-8222  or  for 
TTY,  (202)  208-1659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-23159  Filed  9-17-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-31 2-097] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Negotiated  Rate  Tariff  niing 

September  5.  2002. 

Take  notice  that  on  August  28,  2002, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  tendered  for  filing  its 
Negotiated  Rate  Tariff  Filing. 

Tennessee's  filing  requests  that  the 
Commission  approve  a  negotiated  rate 
arrangement  between  Tennessee  and 
Tractebel  Energy  Marketing,  Inc. 
Tennessee  requests  that  the  Commission 
grant  such  approval  effective  September 
28,  2002. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Conunission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  jnotions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Conunission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Conunission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)502-8222  or  for 
TTY,  (202)  208-1659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See,  18 
CFR  385.2001  (a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-23160^1^  9-17-02;  8:45  am] 

BNJJNG  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-312-100] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Negotiated  Rate  Tariff  Filing 

September  5,  2002. 

Take  notice  that  on  August  28,  2002, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  tendered  for  filing  its 
Negotiated  Rate  Tariff  Filing. 

Tennessee's  filing  requests  that  the 
Commission  approve  a  negotiated  rate 
arrangement  between  Tennessee  and 
Duke  Energy  Trading  and  Marketing 
L.L.C.  Tennessee  requests  that  the 
Commission  grant  such  approval 
effective  September  28,  2002. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Conunission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Conunission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene,  lliis 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  numl)er  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  dociunent.  For 
Assistance,  call  (202)502-8222  or  for 
TTY,  (202)  208-1659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr.,  *" 

Deputy  Secretary. 

[FR  Dog.  02-23161  Filed  9-17-02;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commisskm 

[Docket  No.  RP96-312-103] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Negotiated  Rate  Tariff  niing 

September  5,  2002. 

Take  notice  that  on  August  30,  2002, 
Tennessee  Gas  Pipeline  Company' 
(Tennessee),  tendered  for  filing  its 
Negotiated  Rate  Tariff  Filing. 

Tennessee's  filing  requests  that  the 
Commission  approve  a  negotiated  rate 
arrangement  between  Tennessee  and 
Pawtucket.Power  Associates  Limited 
Partnership.  Tennessee  requests  that  the 
Commission  grant  such  approval 
effective  October  1,  2002. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  wiU 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene,  lliis 
filing  is  available  for  review  at  the 
Conunission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  niunber  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  dociunent.  For 
Assistance,  call  (202)502-8222  or  for 
TTY,|202)  208-1659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Conunission  strongly 
encoiuages  electronic  filings.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-23162  Filed  9-17-02;  8:45  am] 

BILUNG  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-312-089] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Negotiated  Rate  Tariff  Rilng 

September  5,  2002. 

Take  notice  that  on  August  28,  2002, 
Teimessee  Gas  Pipeline  Company 
(Tennessee),  tendered  for  filing  its 
Negotiated  Rate  Tariff  Filing. 

Tennessee's  filing  requests  that  the 
Commission  approve  a  negotiated  rate 
arrangement  between  Tennessee  and 
Virginia  Power  Energy  Marketing,  Inc. 
Tennessee  requests  that  the  Commission 
grant  such  approval  effective  September 
28.  2002. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations!  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)  502-8222  or  for 
TTY,  (202)  208-1659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  imder  the  "e-Filing"  link. 

linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-23167  Filed  9-17-02;  8:45  am) 

BILUNa  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP9»-^12-002] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Negotiated  Rate  Tariff  niing 

September  5,  2002. 

Take  notice  that  on  August  28,  2002, 
Tennessee  Gas  Pipeline  Company 
(Teimessee),  tendered  for  filing  its 
Negotiated  Rate  Tariff  Filing. 

'Teimessee's  filing  requests  that  the 
Commission  approve  a  negotiated  rate 
arrangement  between  Tennessee  and 
Virginia  Power  Energy  Marketing,  Inc. 
Tennessee  requests  that  the  Commission 
grant  such  approval  effective  September 
28, 2002. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington.  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Conunission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Tliis 
filing  is  available  for  review  at  the 
Conunission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
-Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)  502-8222  or  for 
TTY,  (202)  208-1659.  Comments. 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-23168  Filed  9-17-02;  8:45  am) 
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DEPARTMErn*  OF  ENERGY 

FMeral  Energy  Regulatory 
Commission 

[Docket  No.  RP96-31 2-095] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Negotiated  Rate  Tariff  Rling 

September  5.  2002. 

Take  notice  that  on  August  28,  2002, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  tendered  for  filing  its 
Negotiated  Rate  Tariff  Filing. 

Tennessee's  filing  requests  that  the 
Commission  approve  a  negotiated  rate 
arrangement  between  Tennessee  and 
Tractebel  Energy  Marketing,  Inc. 
Tennessee  requests  that  the  Commission 
grant  such  approval  effective  September 
28,  2002. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)  502-8222  or  for 
TTY,  (202)  208-1659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

IFR  Doc.  02-23169  Filed  9-17-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-31 2-098] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Negotiated  Rate  Tariff  Filing 

September  5,  2002. 

Take  notice  that  on  August  28,  2002, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  tendered  for  filing  its 
Negotiated  Rate  Tariff  Filing. 

Tennessee's  filing  requests  that  the 
Commission  approve  a  negotiated  rate 
arrangement  between  Tennessee  and 
Duke  Energy  Trading  and  Marketing 
L.L.C.  Tennessee  requests  that  the 
Commission  grant  such  approval 
effective  September  28,  2002. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www./erc.gov  using  tlie  "FERRIS"  link. 
Enter  the  docket  niunber  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)  502-8222  or  for 
TTY,  (202)  208-1659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-23170  Filed  9-17-02;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-312-101] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Negotiated  Rate  Tariff  Rling 

September  3.  2002. 

Take  notice  that  on  August  28,  2002, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  tendered  for  filing  its 
Negotiated  Rate  Tariff  Filing. 

Tennessee's  filing  requests  that  the 
Commission  approve  a  negotiated  rate 
arrangement  between  Tennessee  and 
Duke  Energy  Trading  and  Marjceting 
L.L.C.  Tennessee  requests  that  the 
Commission  grant  such  approval 
effective  September  28,  2002. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Conmiission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
wwjv./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  nimiber 
field  to  access  the  document.  For 
Assistance,  call  (202)  502-8222  or  for 
TTY,  (202)  208-1659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[PR  Doc.  02-23171  Filed  9-17-02;  8:45  am] 

BILUNG  CODE  6717-01-P 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP9fr-312-104] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Negotiated  Rate  Tariff  niing 

September  5,  2002. 

Take  notice  that  on  August  30,  2002, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  tendered  for  filing  its 
Negotiated  Rate  Tariff  Filing. 

Tennessee's  filing  requests  that  the 
Commission  approve  a  negotiated  rate 
arrangement  between  Tennessee  and 
Capitol  District  Energy  Center 
Cogeneration  Associates.  Tennessee 
requests  that  the  Commission  grant  such 
approval  effective  October  1,  2002. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Tliis 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  niunber  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)  502-8222  or  for 
TTY,  (202)  208-1659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

(FR  Doc.  02-23172  Filed  9-17-02;  8:45  am] 

BILUNG  cooe  enr-oi-p 


DEPARTMENT  OF  ENERGY 

FSderal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-31 2-090] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  NegoUatad  Rata  Tariff  HIIng 

September  5,  2002. 

Take  notice  that  on  August  28,  2002, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  tendered  for  filing  its 
Negotiated  Rate  Tariff  Filing. 

Tennessee's  filing  requests  that  the 
Commission  approve  a  negotiated  rate 
arrangement  between  Tennessee  and 
Virginia  Power  Energy  Marketing,  Inc. 
Tennessee  requests  that  the  Commission 
grant  such  approval  effective  September 
28,  2002. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  ^ 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426.  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene,  lliis 
filing  is  available  for  review  at  the 
Commission  in  the  PubUc  Reference 
Room  or  may  be  viewed  en  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  dociunent.  For 
Assistance,  call  (202)  502-8222  or  for 
TTY.  (202)  208-1659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-23177  Filed  9-17-02;  8:45  am) 

BtLUNO  CODE  «717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP0»-31 2-093] 


Tannesase  Gas  Pipeline  Company; 
Notice  of  Negotiated  Rate  Tariff  niing 

September  5,  2002. 

Take  notice  that  on  August  28,  2002, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  tendered  for  filing  its 
Negotiated  Rate  Tariff  Filing. 

Tennessee's  filing  requests  that  the 
Commission  approve  a  negotiated  rate 
arrangement  between  Tennessee  and 
Tractebel  Energy  Marketing,  Inc. 
Tennessee  requests  that  the  Commission 
grant  such  approval  effective  September 
28,  2002. 

Any  person  desiring  to  be  beard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Conmiission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
vtrith  Section  154.210  of  the 
Commission's  RegiUations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Tliis 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)  502-8222  or  for 
TTY,  (202)  208-1659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-23178  Filed  9-17-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

.[Docket  No.  RP96-31 2-096] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Negotiated  Rate  Tariff  Filing 

Septembef  5,  2002.  I 

Take  notice  that  on  August  28,  2002, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  tendered  for  filing  its 
Negotiated  Rate  Tariff  Filing. 

Tennessee's  filing  requests  that  the 
Commission  approve  a  negotiated  rate 
arrangement  between  Tennessee  and 
Tractebel  Energy  Marketing,  Inc. 
Tennessee  requests  that  the  Commission 
grant  such  approval  effective  September 
28, 2002. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
jivith  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Anyj)erson  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  dociunent.  For 
Assistance,  call  (202)  502-8222  or  for 
TTY.  (202)  208-1659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

(PR  Doc.  02-23179  Filed  9-17-02;  8:45  am) 

BILLING  CODE  S717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docicet  No.  RP96-31 2-099] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Negotiated  Rate  Tariff  Filing 

September  5,  2002. 

Take  notice  that  on  August  28,  2002, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  tendered  for  filing  its 
Negotiated  Rate  Tariff  Filing. 

Tennessee's  filing  requests  that  the 
Commission  approve  a  negotiated  rate 
arrangement  between  Tennessee  and 
Duke  Energy  Trading  and  Marketing 
L.L.C.  Teimessee  requests  that  the 
Commission  grant  such  approval 
effective  September  28,  2002. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
mvw./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)  502-8222  or  for 
TTY,  (202)  208-1659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-23180  Filed  9-17-02;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-31 2-1 02] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Negotiated  Rate  Tariff  Filing 

September  5,  2002. 

Take  notice  that  on  August  28.  2002, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  tendered  for  filing  its 
Negotiated  Rate  Tariff  Filing. 

Tennessee's  filing  requests  that  the 
Commission  approve  a  negotiated  rate 
arrangement  between  Tennessee  and 
Duke  Energy  Trading  and  Marketing 
L.L.C.  Tennessee  requests  that  the 
Commission  grant  such  approval 
effective  September  28,  2002. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888jFirst  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  wilt  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
mvw./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)  502-8222  or  for  . 
TTY,  (202)  208-1659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-23181  Filed  9-17-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-51 2-000] 

Trailblazer  Pipeline  Company;  Notice 
of  Proposed  Changes  In  FERC  Gas 
Tariff 

September  5,  2002. 

Take  notice  that  on  August  29,  2002, 
Trailblazer  Pipeline  Company 
(Trailblazer)  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff, 
Third  Revised  Volume  No.  1,  certain 
tariff  sheets,  to  be  effective  October  1 , 
2002. 

Trailblazer  states  that  the  purpose  of 
the  filing  is  to  implement  the  Annual 
Charge  Adjustment  (ACA)  surcharge 
necessary  for  Trailblazer  to  recover  from 
its  customers  annual  charges  assessed  to 
it  by  the  Commission  pursuant  to  Part 
382  of  the  Commission's  Regulations. 
Trailblazer  states  that  its  new  ACA  rates 
will  be  $0.0021  per  Dth.  " 

Trailblazer  states  that  copies  of  its 
filing  are  being  mailed  to  its  customers 
and  interested  state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)  502-8222  or  for 
TTY,  (202)  208-1659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See,  18 
CFR  385.2001(a){l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

(FR  Doc.  02-23175  Filed  9-17-02;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RP97-255-051] 

TransCoiorado  Gas  Transmission 
Company;  Notice  of  Compllaftce  HIIng 

September  5,  2002. 

Take  notice  that  on  August  30,  2002, 
TransCoiorado  Gas  Transmission 
Cbmpany  (TransCoiorado)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Original  Volume  No.  1,  Fiftieth  Revised 
Sheet  No.  21  and  Twenty-Third  Revised 
Sheet  No.  22A,  to  be  effective 
September  1,  2002. 

TransCoiorado  states  that  the  filing  is 
being  made  in  compliance  with  the 
Commission's  letter  order  issued  March 
20, 1997,  in  Docket  No.  RP97-255-000. 
The  tendered  tariff  sheets  propose  to 
revise  TransCoiorado 's  Tariff  to  reflect 
one  amended  negotiated-rate  contract 
with  Sempra  Energy  Trading. 

TransCoiorado  stated  that  a  copy  of 
this  filing  has  been  served  upon  all 
parties  to  this  proceeding, 
TransColorado's  customers,  the 
Colorado  Public  Utilities  Commission 
and  the  New  Mexico  Public  Utilities 
Commission. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules.and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  iirthe 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  call  (202)  502-8222  or 
for  TTY,  (202)  208-1659.  The 
Commission  strongly  encourages 
electronic  filings.  See,  18  CFR    - 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

(FR  Doc.  02-23163  Filed  9-17-02;  8:45  am] 

BILLINQ  COOe  a717-01-4> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Noe.  RP9S-197-042  and  RP97-71- 
034] 

Transcontinental  Gas  Pipe  Une 
Corporation;  Notice  of  Compllar>ce 
Rling 

September  5.  2002. 

Take  notice  that  on  August  30.  2002 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  as  part  of  to  its  FERC  Gas  Tariff, 
Third  Revised  Volume  No.  1.  certain 
revised  tariff  sheets  listed  in  Appendix 
A  attached  to  the  filing. 

Transco  states  that  the  purpose  of  the 
limited  Natural  Gas  Act  (NGA)  Section 

4  filing  is  to  revise  its  rates  in  Docket 
No.  RPOl-245-000  to  implement  the 
roll-in  of  the  costs  of  Transco's  Leidy 
Line  and  Southern  expansion  projects  as 
authorized  by  the  various  Commission 
orders  in  Transco's  Docket  Nos.  RP95- 
197  and  RP97-71  proceeding,  and  to 
comply  with  the  Commission's  finding 
in  that  proceeding  under  NGA  Section 

5  that  Transco  must  unbimdle  the  cost 
of  its  Emergency  Eminence  Storage 
Withdrawal  Service. 

Transco  states  that  copies  of  the  filing 
are  being  mailed  to  all  parties  in  Docket 
Nos.  RP95-197.  RP97-71  and  RPOl- 
245-000  and  interested  State 
Commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regidations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regidations.  Protests  v«rill  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  'This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  call  (202)  502-8222  or 
for  TTY,  (202)  208-1659.  The 
Commission  strongly  encotirages 
electronic  filings.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
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on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-23156  Filed  9-17-02;  8:45  am) 

BILLING  CODE  6717-01-P 

DEPARTMErrr  OF  ENERGY 

Federal  Energy  Regulatory 
Commisaion 

[Docket  Nos.  RP01-245-012  and  RP01-253- 
-004]  I 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Compliance 
Rling 

September  5,  2002.  ' 

Take  notice  that  on  August  28,  2002 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff. 
Third  Revised  Volume  No.  1,  certain 
revised  tariff  sheets  listed  on  Appendix 
A  attached  to  the  filing  contains  the 
enumeration  and  effective  dates  of  the 
revised  tariff  sheets. 

Transco  states  that  the  purpose  of  this 
compliance  filing  is  to  implement  the 
rates  and  tariff  provisions  reflected  in 
the  pro  forma  tariff  sheets  included  in 
Appendix  D  and  Appendix  E  to  the 
Stipulation  and  Ag^^ement  in  Docket 
Nos.  RPOl-245-000.  et  ai  (Agreement), 
approved  by  the  Commission  on  July  23, 
2002  (July  23  Order).  Transco  states  that 
piu'suant  to  the  terms  of  the  Article  XI 
of  the  Agreement,  the  Agreement  will 
become  effective  on  October  1,  2002, 
and  has  proposed  that  the  tariff  sheets 
submitted  in  this  compliance  filing  be 
made  effective  October  1,2002.  In 
addition  to  the  foregoing,  included  in 
the  filing  are  tariff  sheets  proposed  to  be 
effective  August  1,  2002,  which  reflect 
the  settlement  rates  approved  by  the 
July  23  Order  updated  to  incorporate  the 
approved  Great  Plains  Volumetric 
Surcharge  tracking  rate  change  filing 
made  by  Transco  on  June  28,  2002  and 
approved  by  the  Commission  on  July  24, 
2002  in  Docket  No.  RP02-371-000, 
subsequent  to  the  April  12,  2002  filing 
of  the  Agreement. 

Transco  states  that  copies  of  the  filing 
are  being  mailed  to  all  parties  in  Docket 
Nos.  RP01-245-0G0,  et  ai,  and 
interested  State  Commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  RegiUatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 


154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Conunission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  call  (202)  502-8222  or 
for  TTY,  (202)  208-1659.  The 
Commission  strongly  encourages 
electronic  filings.  See,  18  CFR 
385.2001{a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

(FR  Doc.  02-23164  Filed  9-17-02;  8:45  am] 

BILUNG  CODE  6717-«1-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER02-2358-000] 

Visteon  Systems,  L.L.C.;  Notice  of 
Issuance  of  Order 

September  12,  2002. 

Visteon  Systems,  Inc.  (Visteon) 
submitted  an  application  that  requested 
authority  to  engage  in  the  sale  of  energy, 
capacity  and  certain  ancillary  services  at 
market-based  rates.  Visteon  also 
requested  waiver  of  various  Commission 
regulations.  In  particular,  Visteon 
requested  that  the  Commission  grant 
blanket  approval  under  18  CFR  part  34 
of  all  future  issuances  of  securities  and 
assumptions  of  liability  by  Visteon. 

On  September  3,  2002,  pursuant  to 
delegated  authority,  the  Director,  Office 
of  Markets,  Tariffs  and  Rates-East, 
granted  requests  for  blanket  approval 
under  part  34,  subject  to  the  following: 

Any  person  desiring  to  be  heard  or  to 
protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Visteon  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214). 

Absent  a  request  to  be  heard  in 
opposition  within  this  period,  Visteon  is 
authorized  to  issue  securities  and 
assume  obligations  or  liabilities  as  a 
guarantor,  indbrser,  surety,  or  otherwise 


in  respect  of  any  seouity  of  another 
person;  provided  that  such  issuance  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of 
Visteon,  compatible  with  the  public 
interest,  and  is  reasonably  necessary  or 
appropriate  for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Visteon's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  October 
3,  2002. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  NE, 
Washington,  DC  20426.  The  Order  may 
also  be  viewed  on  the  Internet  at  http:/ 
/www. fere. fed.  us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Conmients,  protests,  and  interventions 
may  be  filed  electronically  via  the 
internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  at  http:/ 
/www.ferc.fed.us/efi/doorbell.htm. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-23657  Filed  9-17-02;  8:45  am) 

BILLING  CODE  6717-01-P 


DEPARTIMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EC02-11 2-000,  etal.] 

Aquila,  inc.,  etal.;  Electric  Rate  and 
Corporate  Regulation  Rllngs 

September  10,  2002. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  Aquila,  Inc.  and  MidAmerican 
Energy  Company 

[Docket  No.  EC02-1 12-000) 

Take  notice  that  on  September  3, 
2002,  Aquila,  Inc.  (Aquila)  and 
MidAmerican  Energy  Company 
(MidAmerican) ,  filed  an  application 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  pursuit  to 
Section  203  of  the  Federal  Power  Act, 
16  U.S.C.  "  824b,  and  Part  33  of  the 
Commission  regulations,  18  CFR  Part 
33.  Aquila  and  MidAmerican  request 
authorization  and  approval  of  the  sale 
by  Aquila  and  the  purchase  by 
MidAmerican  of  a  portion  of  an 
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electrical  transmission  line  and  related 
assets  located  in  the  state  of  Missouri. 
Comment  Date:  September  24,  2002. 

2.  CMS  Marketing,  Services  and 
Trading  Company 

(Docket  No.  ER96-2 3 50-0231 

Take  notice  that  on  September  5,  2002 
CMS  Marketing,  Services  and  Trading 
Company  tendered  for  filing,  an 
updated  market  power  analysis  in 
accordance  with  the  order  issued  by  the 
Federal  Energy  Regulatory  Commission 
dated  September  6, 1996,  in  Docket  No. 
ER96-2350-000. 

Comment  Date:  September  26,  2002. 

3.  Casco  Bay  Energy  Company,  LLC 

[Docket  No.  ER99-3822-002J 

Take  notice  that  on  September  4, 
2002,  Casco  Bay  Energy  Company,  LLC 
(Casco  Bay)  tendered  for  filing  its 
triennial  market  power  analysis  in 
compliance  with  the  Commission  Order 
granting  it  market-based  rate  authority 
in  Docket  No.  ER99-3882-000.  Copies 
of  this  filing  were  served  upon  those 
parties  on  tibe  official  service  list 
Comment  Date:  September  25,  2002. 

4.  Nevada  Power  Company 

[Docket  No.  ER02-1 91 3-003) 

Take  notice  that  on  September  5, 
2002,  Nevada  Power  Company  tendered 
for  filing  its  compliance  filing  making 
the  changes  to  the  unexecuted 
Interconnection  and  Operation 
Agreement  between  Nevada  Power 
Company  and  Gen  West,  LLC  required 
by  the  Commission's  July  19.  2002 
Ciirder  in  this  docket.  This  compliance 
filing  makes  corrections  to  the  previous 
compliance  filing  submitted  on  August 
16,  2002. 
Comment  Date:  September  26,  2002. 

5.  American  Electric  Power  Service 
Corporation 

[Docket  No.  ER02-2028-0021 

Take  notice  that  on  September  4, 
2002,  the  American  Electric  Power 
Service  Corporation  (AEPSC)  tendered 
for  filing  amended  Firm  Point-to-Point 
Transmission  (PTP)  Service  Agreements 
and  Long-Term  Firm  PTP  Service 
Agreement  Specifications  for  AEPSC's 
Wholesale  Power  Merchant 
Organization  and  Constellation  Power 
Source,  Inc.  in  compliance  with  the 
Order  on  Complaint  and  Accepting 
Service  Agreements  for  Filing  as 
Modified,  Docket  No.  ER02-2028-OO0, 
issued  August  5,  2002, 100  FERC 
K  61,157  (2002).  The  agreements  are 
pursuant  to  the  AEP  Companies'  Open 
Access  Transmission  Service  Tariff 
(OATT)  that  has  been  designated  as  the 
Operating  Companies  of  the  American 


Electric  Power  System  FERC  Electric 
Tariff  Second  Revised  Volume  No.  6, 
effective  Jime  15.  2000. 

AEP  requests  an  efiiective  date  Df  June 
1.  2002. 

A  copy  of  the  filing  was  served  upon 
the  customers  and  the  state  utility 
regulatory  conunissions  of  Arkansas, 
Indiana,  Kentucky,  Louisiana,  Michigan, 
Ohio,  Oklahoma,  Tennessee,  Texas, 
Virginia  and  West  Virginia. 

Comment  Date:  September  25,  2002. 

6.  New  England  Power  Pool 

[Docket  No.  ER02-2532-000] 

Take  notice  that  on  August  30,  2002, 
the  New  England  Power  Pool  (NEPOOL) 
Participants  Committee  filed  for 
acceptance  materials  to  permit  NEPOOL 
to  expand  its  membership  to  include 
Hess  Energy  Power  &  Gas  Company, 
LLC  (HEPGCO),  and  to  terminate  the 
memberships  of  Connecticut  Energy 
Cooperative,  Inc.  (the  Co-op).  The 
Participants  Committee  requests  a 
September  1 ,  2002  effective  date  for 
commencement  of  participation  in 
NEPOOL  by  HEPGCO  and  for  the 
termination  of  the  Co-op. 

The  Participants  Committee  states 
that  copies  of  these  materials  were  sent 
to  the  New  England  state  governors  and 
regulatory  commissions  and  the 
Participants  in  NEPOOL. 

Comment  Date:  September  20,  2002. 

7.  Sierra  Pacific  Power  Company 
Nevada  Power  Company  . 

[Docket  No.  ER02-2533-0001 

Take  notice  that  on  September  3,  2002 
Sierra  Pacific  Power  Company  and 
Nevada  Power  Company  (jointly 
Operating  Companies)  tendered  for 
fiUng  wiUi  the  Federal  Energy 
Regulatory  Commission  (Commission)  a 
Service  Agreements  (Service 
Agreements)  with  NRG  Power 
Marketing,  Inc.  and  IDACORP  Energy 
L.P.  for  Non-Firm  and  Short-Term  Firm 
Point-to-Point  Transmission  Service 
under  Sierra  Pacific  Resources 
Operating  Companies  FERC  Electric 
Tariff,  First  Revised  Volume  No.  1, 
Open  Access  Transmission  Tariff 
(Tariff): 

The  Operating  Companies  are  filing 
the  executed  Service  Agreement  with 
the  Conunission  in  compliance  with 
Sections  13.4  and  14.4  of  the  Tariff  and 
applicable  Commission  regulations.  The 
Operating  Companies  also  submitted 
revised  Sheet  No.  195 A  (Attachment  E) 
to  the  Tariff,  which  is  an  updated  list  of 
current  subscribers.  The  Operating 
Companies  request  waiver  of  the 
Commission's  notice  requirements  to 
permit  an  effective  date  of  September  3, 
2002  for  Attachment  E,  and  to  allow  the 


Service  Agreement  to  become  effective 
according  to  their  terms. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of 
Nevada,  the  Public  Utilities  Commission 
of  California  and  all  interested  parties. 

Comment  Date:  September  20,  2002. 

8.  Ameren  Services  Company 

(Docket  No.  ER02-2534-000] 

Take  notice  that  on  August  30,  2002, 
Ameren  Services  Company  (ASC) 
tendered  for  filing  an  unexecuted  Long- 
Term  Finn  Point-to-Point  Service 
Agreement  between  ASC  and  Illinois 
Municipal  Electric  Agency.  ASC  asserts 
that  the  purpose  of  the  Agreement  is  to 
permit  ASC  to  provide  transmission 
service  to  the  lUinois  Municipal  Electric 
Agency  pursuant  to  Ameren's  Open 
Access  Transmission  Tariff. 

Comment  Date:  September  20,  2002. 

9.  Public  Service  Company  of  New 
Mexico 

[Docket  No.  ER02-2535-0O0J 

Take  notice  that  on  August  30,  2002. 
Public  Service  Company  of  New  Mexico 
(PNM)  submitted  for  filing  a  Letter 
Agreement,  dated  April  11,  2002, 
regarding  the  Intercoimection 
Agreement  (Agreement)  between 
Southwestern  Public  Service  Company 
(SPS)  and  PNM  (the  Parties)  dated 
November  23, 1982.  The  Letter 
Agreement  clarifies  the  understanding 
of  the  Parties  with  respect  to  new 
interconnections  to  the  transmission 
facilities  that  interconnect  the  two 
utilities,  as  such  new  intercoimections 
relate  to  prior  letter  agreements 
regarding  that  same  topic.  The 
Agreement  (as  amended  from  time  to 
time)  and  prior  letter  agreements  are 
aheady  on  file  at  the  FERC  as  PNM  Rate 
Schedule  FERC  No.  53,  but  have  not 
been  conformed  to  the  FERC 
"Identification  and  Nimibering" 
requirements  set  forth  in  FERC  Order 
No.  614,  and  PNM  has  therefore 
included  a  first  revised  copy  of  the- 
Agreement  with  proper  "Identification 
and  Numbering"  in  this  filing  and  has 
incorporated  the  April  11,  2002  Letter 
Agreement  as  a  part  thereof  PNM  is 
requesting  waiver  of  the  Commission's 
notice  requirements  in  order  to  allow 
the  Letter  Agreement  to  become 
effective  retroactively  to  April  11,  2002. 
its  execution  date,  and  that  the  entire 
Interconnection  Agreement  be 
designated  PNM  First  Revised  Rate 
Schedule  FERC  No.  53.  PNM's  filing  is 
available  for  public  inspection  at  its 
offices  in  Albuquerque,  New  Mexico. 

Copies  of  the  filing  have  been  sent  to 
SPS,  the  New  Mexico  Public  Regulation 
Commission,  and  the  New  Mexico 
Attorney  General. 
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Comment  Date:  September  20,  2002. 

10.  Bank  of  America,  N.A. 
[Docket  No.  ER02-2536-Oo6l 

Take  notice  that  on  September  3, 
2002,  Bank  of  America,  N.A.  (Bank  of 
America)  petitioned  the  Federal  Energy 
Regulatory  Commission  (Commission) 
for  acceptance  of  Bank  of  America  Rate 
Schedule  FERCNo.  1;  the  granting  of 
certain  blanket  approvals,  including  the 
authority  to  sell  electricity  at  market- 
•based  rates;  and  the  waiver  of  certain 
Commission  regulations. 

Bank  of  America  intends  to  engage  in 
wholesale  electric  power  and  energy 
transactions  as  a  marketer  and  a  broker. 
Bank  of  America  is  not  in  the  business 
of  generating  or  transmitting  electric 
power.  Bank  of  America  is  a  national 
banking  association  formed  under  the 
laws  of  the  United  States  of  America 
with  its  principal  executive  offices  in 
Charlotte,  North  Carolina.  In 
transactions  where  Bank  of  America 
sells  electric  power  it  proposes  to  make 
such  sales  on  rates,  terms  and 
conditions  to  be  mutually  agreed  to  with 
the  purchasing  party. 

Bank  of  America  requests  that  the 
Commission  confirm  that  the  Bank  of 
America  may  provide  capital  to  public 
utilities  in  the  course  of  its  banking 
activities,  without  raising  concerns  that 
it  would  thereby  acquire  control  over 
the  management  or  operations  of  those 
utilities.  Bank  of  America  requests  that 
the  Commission  confirm  that  the: 

Applicant  is  authorized  to  acquire  the 
securities  of  a  public  utility  in  the 
coiuse  of  its  bemking  business  provided 
that  such  acquisition  confers  upon 
applicant  no  right  to  control  the 
management  or  operation  of  such  public 
utility,  other  than  pursuant  to 
customary  creditors'  rights  or  to  the 
rights  provided  by  the  United  States 
Bankruptcy  Code. 

Bank  of  America  woidd  remain 
subject  to  the  strictures  of  Section  203(a) 
that  would  require  Commission 
approval  to  acquire  control  over  any 
public  utility. 

Comment  Date:  September  24,  2002. 

11.  Virginia  Electric  and  Power 
Company 

(Docket  No.  ER02-253  7-000] 

Take  notice  that  Virginia  Electric  and 
Power  Company  (the  Dominion  Virginia 
Power  or  Company)  on  September  4, 
2002,  respectfully  tendered  a  Retail 
Energy  Imbalance  Service  Schedule  4R 
under  the  Company's  Open  Access 
Transmission  Tariff  (OATT). 

The  Company  respectfully  requests 
that  the  Commission  waive  the  60-day 
notice  requirement  and  allow  the 


proposed  schedule  to  be  effective 
January  1,  2002.  Copies  of  the  filing 
were  served  upon  the  Virginia  State 
Corporation  Commission,  the  North 
Carolina  Utilities  Commission, 
Washington  Gas  Energy  Services,  Old 
Mill  Power  Company,  Dominion  Retail, 
Inc.,  AES  New  Energy,  Inc.,  and  Old 
Dominion  Electric  Cooperative. 

Comment  Date:  September  25,  2002. 

12.  West  Penn  Power  Company 

[Docket  No.  ER02-2538-0001 

Take  notice  that  on  September  3, 
2002,  Allegheny  Energy  Service 
Corporation  on  behalf  of  West  Perm 
Power  Company  (West  Penn),  submitted 
Notices  of  Cancellation  of  Second 
Revised  Service  Agreement  No.  1 , 
Service  Agreement  No.  3,  and  First 
Revised  Service  Agreement  No.  10 
(including  their  Amendments  and 
Supplements)  with  Allegheny  Electric 
Cooperative,  Inc.,  the  Borough  of  Mont 
Alto,  and  the  Borough  of  Chambersbiu^, 
respectively  (Customers),  customers 
under  West  Penn's  Rate  Schedule 
designated  as  FERC  Electric  Tariff,  First 
Revised  Volume  No.  1. 

West  Perm  has  requested  that  the 
cancellations  be  effective  December  1, 
2002.  Copies  of  the  filing  have  been 
provided  to  the  Customers  and  to  the 
Permsylvania  Public  Utility 
Commission. 
Comment  Date:  September  24,  2002. 

13.  PJM  Interconnection,  L.L.C. 

[Docket  No.  ER02-2539-O00] 

Take  notice  that  on  August  30,  2002, 
PJM  Interconnection,  L.L.C.  (PJM)  filed 
amendments  to  Schedules  4  and  7  of  the 
Reliability  Agreement  Among  Load 
Serving  Entitles  in  the  PJM  Control  Area 
9RAA)  to  change  the  basis  for 
determining  the  Forecast  Pool 
Requirement  and  Accounted-FoL 
Obligations  in  the  PJM  control  area. 

Copies  of  this  filing  were  served  upon 
all  partied  to  the  RAA  and  each  state 
electric  utility  regulatory  commission  in 
the  PJM  region. 

Comment  Date:  September  20,  2002. 

14.  PJM  Interconnection,  L.L.C. 

(Docket  No.  ER02-2540-000] 

Take  notice  that  on  September  4,  2002 
PJM  Interconnection,  L.L.C.  (PJM), 
submitted  for  filing  an  executed 
interconnection  service  agreements 
between  PJM  and  Repaimo  Products, 
LLC  (Repauno). 

PJM  requests  a  waiver  of  the 
Commission's  60-day  notice 
requirement  to  permit  the  effective  date 
agreed  to  by  the  parties.  Copies  of  this 
filing  were  served  upon  Repaimo  and 
the  state  regulatory  commissions  within 
the  PJM  region. 


Comment  Date:  September  25,  2002. 

15.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

[Docket  No.  ER02-2541-O00J 

Take  notice  that  on  September  5^ 
2002,  the  Midwest  Independent 
Transmission  System  Operator,  Inc. 
(Midwest  ISO)  tendered  for  filing 
revisions  to  the  Midwest  ISO  Open 
Access  Transmission  Tariff  (OATT) 
seeking  authorization  to  amend  credit- 
related  financial  practices  contained  in 
the  OATT.  The  Midwest  ISO  has 
requested  an  effective  date  of  November 
4,  2002. 

The  Midwest  ISO  seeks  waiver  of  the 
Commission's  regulations,  18  CFR 
385.2Q10  with  respect  to  service  on  all 
required  parties.  The  Midwest  ISO  has 
electronically  served  a  copy  of  this 
filing  upon  all  Midwest  ISO  Members, 
Member  representatives  of  Transmission 
Owners  and  Non-Transmission  Owners, 
the  Midwest  ISO  Advisory  Committee 
participants,  Policy  Subcommittee 
participants,  as  well  as  all  state 
commissions  within  the  region.  In 
addition,  the  filing  has  been 
electronically  posted  on  the  Midwest 
ISO's  website  at  vtrww.midwestiso.org 
under  the  heading  "Filings  to  FERC"  for 
other  interested  parties  in  this  matter. 
The  Midwest  ISO  will  provide  hard 
copies  to  any  interested  parties  upon 
request. 

Comment  Date:  September  26,  2002. 

16.  California  Independent  System 
Operator  Corporation 

[Docket  No.  ER02-2542-O00] 

Take  notice  that,  on  Septenlber  5, 
2002,  the  California  Independent 
System  Operator  Corporation  (ISO) 
submitted  an  informational  filing  as  to 
the  ISO's  updated  transmission  Access 
Charge  rates  effective  as  of  September  1, 
2002. 

The  ISO  states  that  this  filing  has  been 
served  upon  the  Public  Utilities 
Commission  of  the  State  of  California, 
the  California  Energy  Commission,  the 
California  Electricity  Oversight  Board, 
the  Participating  Transmission  Owners, 
and  upon  all  parties  with  effective 
Scheduling  Coordinator  Service 
Agreements  under  the  ISO  Tariff.  In 
addition,  the  ISO  is  posting  the  filing  on 
the  ISO  Home  Page. 

Comment  Date:  September  26,  2002. 

17.  Virginia  Electric  and  Power 
Company 

(Docket  No.  ER02-2543-000] 

Take  notice  that  Virginia  Electric  and 
Power  Company  (the  Company)  on 
September  6,  2002,  respectfully 
tendered  for  filing  the  following  Long- 
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Term  Service  Agreement  between 
Virginia  Electric  and  Power  Company 
and  the  Town  of  Enfield,  North 
Carolina,  designated  as  Long-Term 
Service  Agreement  No.  6,  under  the 
Company's  Wholesale  Cost-Based  Rate 
Tariff,  FERC  Electric  Tariff,  Original 
Volume  No.  7,  effective  on  January  16, 
2002. 

The  Company  respectfully  requests 
that  the  Agreement  become  effective  on 
the  effective  date  of  January  1,  2003. 
Copies  of  the  filing  were  served  upon 
the  Town  of  Enfield,  North  Carolina,  the 
Virginia  State  Corporation  Commission, 
and  the  North  Carolina  Utilities 
Commission. 

Comment  Date:  September  27,  2002. 

18.  CED  Rock  Springs,  Inc. 

[Docket  No.  ER02-2546-000) 

Take  notice  that  on  September  6, 
2002.  CED  Rock  Springs,  Inc.  (CEDRS) 
tendered  for  filing  an  application  for  an 
order  accepting  its  FERC  Electric  Rate 
Schedule  No.  1,  granting  certain  blanket 
approvals,  including  the  authority  to 
sell  electricity  at  market-base  rates,  and 
waiving  certain  regulations  of  the 
Commission.  CEDRS  also  filed  its  FERC 
Electric  Rate  Schedule  No.  1,  seeking  an 
effective  date  of  October  10,  2002. 
Comment  Date:  September  27,  2002. 

19.  Central  Hudson  Gas  &  Electric 
Corporation 

(Docket  Nos.  OA97-470-065,  ER97-1523- 
070  and  ER97-4234-063J 

Take  notice  that  on  September  3, 
2002,  Niagara  Mohawk  Power 
Corporation,  a  National  Grid  Company 
and  one  of  the  Member  Systems  of  the 
Transmission  Ovtmers  Committee  of  the 
Energy  Association  of  the  State  of  New 
York  (the  Member  Systems)  submitted  a 
Compliance  Filing  writh  the  Federal 
Energy  Regidatory  Commission 
(Commission)  pursuant  to  the 
Commission's  Opinion  No.  457  issued 
in  these  proceedings  on  July  2,  2002  and 
the  Commission's  Notice  of  Extension  of 
Time  issued  in  these  proceedings  on 
Aiigust  15,  2002. 

Comment  Date:  September  24,  2002 

20.  CED  Rock  Springs,  Inc.,  Rock 
Springs  Generation,  LLC 

[Docket  No.  OA02-9-0001 

Take  notice  that  on  August  30,  2002, 
CED  Rock  Springs,  Inc.  and  Rock 
Springs  Generation,  LLC  filed  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  a  request  for  expedited 
order  confirming  compliance  with 
Order  Nos.  888  and  889,  or  in  the 
alternative,  for  partial  waiver  of  Order 
No.  889. 

Rock  Springs  Generation  Facility  (to 
be  located  in  Rock  Springs,  Maryland) 


will  be  interconnected  to  the  PJM 
Transmission  System.  Testing  of  the 
Facility  is  scheduled  to  commence  mid- 
October  2002  so  that  commercial 
operation  can  occiu-  in  December  2002. 
Comment  Date:  September  30,  2002. 

Standard  Paragraph 

E.  Any  person  desiring  to  intervene  or 
to  protest  this  filing  should  file  with  the 
Federal  Energy  RegiUatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  vfill  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  shoidd  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www./erc.gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-23661  Filed  9-17-02;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlsston 

[Dockat  Nos.  CP02-379-000  and  CP02-380- 
000] 

Southern  LNG,  Inc.;  Notice  of  Intent  to 
Prepare  an  Environmental  Aeaeeement 
for  ttie  Propoeed  Elba  leland 
Expanalon  Project,  Request  for 
Comments  on  Environmental  Issues, 
and  Notice  of  Public  Scoping  Meeting 

September  12,  2002. 

The  staff  of  the  Federal  Energy 
Regidatory  Conunission  'l^'ERC  or 
Commission)  vtdll  prepare  an 
environmental  assessment  (EA)  that  will 
discuss  the  environmental  impacts  of 
the  Elba  Island  Expansion  Project 
involving  construction  and  operation  of 
facilities  by  Southern  LNG,  Inc. 


(Southern  LNG)  on  Elba  Island  in 
Chatham  Coimty,  Georgia.^  The  project 
involves  expanding  the  storage  and 
sendout  capacity  of  Southern  LNG's 
existing  liquefied  natiiral  gas  (LNG) 
marine  import  terminal  (Elba  Island 
Terminal).  This  EA  will  be  used  by  the 
Commission  in  its  decision-making 
process  to  determine  whether  the 
project  is  in  the  public  convenience  and 
necessity. 

Summary  of  the  Proposed  Project 

Southern  LNG  proposes  in  Docket  No. 
CP02-380-000;  (1)  To  expand  the  LNG 
storage  capacity;  (2)  to  increase  the 
sustainable  daily  sendout  capability  to 
806  million  standard  cubic  feet  per  day 
(MMscfd)  and  its  peaking  capacity  to 
1,215  MMscfd;  and  (3)  to  accommodate 
two  LNG  tankers  at  one  time.  Southern 
LNG  seeks  authorization  to  construct 
and  operate  the  following  new  facilities 
at  its  existing  Elba  Island  Terminal: 

•  LNG  ship  imloading  slip  with  two 
berths,  each  with  unloading  arms.  The 
South  Dock  with  three  liquid  arms  and 
one  vapor  arm  and  the  North  Dock  with 
two  liquid  and  one  vapor  arm,  mooring 
and  breasting  dolphins,  tendering 
systems,  and  support  trestles; 

•  relocation  of  three  existing 
imloading  arms  from  existing  dock  to 
the  new  North  Dock  for  use  as  two 
liquid  arms  and  one  vapor  arm; 

•  1,000,000-barrel  (160,000  cubic 
meters  or  3.5  billion  cubic  feet  of  gas 
equivalent)  double-wall  LNG  storage 
tank  with  spill  containment  dike; 

•  two  360  MMscfd  first-stage 
(booster)  LNG  pumps; 

•  20  MMscfd  recondenser; 

•  three  180  MMscfd  second-stage 
LNG  pumps; 

•  three  180  MMscfd  submerged 
combustion  vaporizers; 

•  desuperheaters; 

•  motor  control  center; 

•  two  dock  control  buildings; 

•  compressor  shelter;  and 

•  associated  hazard  detection, 
control,  and  prevention  systems, 
cryogenic  piping  and  insulation, 
electrical  and  instrumentation  systems, 
and  a  road  fit)m  the  existing  site  to  the 
new  slip. 

hi  addition,  in  Docket  No.  CP02-379- 
000,  Southern  LNG  requests  Section  3 
authorization  under  Subpart  B  of  Part 
153  of  the  Commission's  regulations  for 
siting  of  natiiral  gas  import  facilities. 

Land  Requirements  for  Construction 

The  Elba  Island  Terminal  occupies 
about  140  fenced  acres  on  the  840-acre 


■  Southern  LNG's  application  waa  filed  with  the 
Commission  under  Section  7  of  the  Natural  Gm  Act 
and  Part  157  of  the  Commission's  regulatiooi. 
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Elba  Island  in  an  estuary  of  the 
Savannah  River.  The  proposed  facilities 
would  affect  about  87.7  acres  of  land  of 
which  about  37.3  acres  would  be 
permanently  changed  with  new 
structures  or  open  water.  Construction 
of  the  LNG  tank,  vaporizers,  pumps,  and 
associated  facilities  (including 
temporary  construction  laydown,  office 
trailers,  and  worker  parking)  would 
affect  about  35.5  acres  of  previously 
disturbed  land  within  the  existing 
fenced  terminal  site.  The  majority  of  the 
land  impacted  would  be  associated  with 
the  proposed  marine  slip.  Construction 
of  the  slip  would  affect  about  52.2  acres 
of  land  above  mean  low  water  of  which 
about  35.3  acres  would  be  permanently 
changed  (31.2  acres  would  lie  below 
mean  low  water).  All  construction 
would  occiu-  on  Elba  Island  which 
Southern  LNG  owns. 

The  EA  Process 

The  National  Enviromnental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  ^  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  This 
process  is  referred  to  as  "scoping".  The 
main  goal  of  the  scoping  process  is  to 
focus  the  analysis  in  the  EA  on  the 
important  environmental  issues.  By  this 
Notice  of  Intent,  the  Commission 
requests  public  comments  on  the  scope 
of  the  issues  it  will  address  in  the  EA. 
All  comments  received  are  considered 
during  the  preparation  of  the  EA.  State 
and  local  government  representatives 
are  encouraged  to  notify  their 
constituents  of  this  proposed  action  and 
encourage  them  to  comment  on  their 
areas  of  concern. 

The  EA  will  discuss  impacts  that 
could  occur  as  a  result  of  the 
construction  and  operation  of  the 
proposed  project  under  these  general 
headings: 

•  geology  and  soils 

•  water  resources,  fisheries,  and 
wetlands 

•  vegetation  and  wildlife 

•  air  quality  and  noise 

•  land  use         [ 

•  cultural  resources 

•  endangered  and  threatened  species 

•  public  safety 

We  will  also  evaluate  possible 
alternatives  to  the  proposed  project  or 
portions  of  the  project,  and  make 
recommendations;  on  how  to  lessen  or 


2  "We",  "us",  and  "our"  refer  to  the 
environmental  staff  of  the  Office  of  Energy  Projects 
(OEP). 


avoid  impacts  on  the  various  resource 
areas. 

Our  independent  analysis  of  the 
issues  will  be  presented  in  the  EA.  - 
Depending  on  the  comments  received 
during  the  scoping  process,  the  EA  may 
be  published  and  mailed  to  Federal, 
state,  and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 
the  Commission's  official  service  list  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we  make 
our  recommendations  to  the 
Commission. 

To  ensure  your  comments  are 
considered,  please  carefully  follow  the 
instructions  in  the  public  participation 
section  below. 

Currently  Identified  Environmental 
Issues 

We  have  already  identified  several 
issues  that  we  think  deserve  attention 
based  on  a  preliminary  review  of  the 
proposed  facilities  and  the 
environmental  information  provided  by 
Southern  LNG.  This  preliminary  list  of 
issues  may  be  changed  based  on  your 
comments  and  our  analysis. 

•  Approximately  118  LNG  tankers  per 
year  transiting  the  Savannah  River  to 
the  terminal  by  the  year  2006. 

•  Environmental  and  technical  issues 
associated  with  the  construction  and 
operation  of  a  LNG  ship  unloading 
facility,  a  1.000.000  barrel  LNG  storage 
tank,  and  the  expansion  of  the 
terminal's  sendout  capacity. 

Public  Participation 

You  can  make  a  difference  by 
providing  us  with  yoiu-  specific 
comments  or  concerns  about  the  project.  ■ 
By  becoming  a  commentor,  your 
concerns  will  be  addressed  in  the  EA 
and  considered  by  the  Commission.  You 
should  focus  on  the  potential 
environmental  effects  of  the  proposal, 
alternatives  to  the  proposal,  and 
measures  to  avoid  or  lessen 
environmental  impact.  The  more 
.specific  yovu  comments,  the  more  useful 
they  will  be.  Please  carefully  follow 
these  instructions  to  ensure  that  your 
comments  are  received  in  time  and 
properly  recorded: 

•  Send  an  original  and  two  copies  of 
yoiu"  letter  to:  Magalie  R.  Salas, 
Secretary,  Federal  Energy  Regulatory 
Commission.  888  First  St.,  NE,  Room 
lA.  Washington.  DC  20426. 

•  Label  one  copy  of  the  comments  for 
the  attention  of  the  Gas  1.  PJ-11.1. 

•  Reference  Docket  Nos.  CP02-379- 
000  and  CP02-380-000. 


•  Mail  your  comments  so  that  they 
will  be  received  in  Washington.  DC  on 
or  before  October  15,  2002. 

Please  note  that  we  are  continuing  to 
experience  delays  in  mail  deliveries 
from  the  U.S.  Postal  Service.  As  a  result, 
we  will  include  all  comments  that  we 
receive  within  a  reasonable  time  frame 
in  our  environmental  analysis  of  this 
project.  However,  the  Commission 
strongly  encourages  electronic  filing  of 
any  comments  or  interventions  or 
protests  to  this  proceeding.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www./ejr.gov  under  the  "e-Filing"  link 
and  the  link  to  the  User's  Guide.  Before 
you  can  file  comments  you  will  need  to 
create  a  free  account  which  can  be 
created  by  clicking  on  "Login  to  File" 
and  then  "New  User  Account." 

Public  Scoping  Meeting 

In  addition  to  or  in  lieu  of  sending 
written  comments,  we  invite  you  to 
attend  a  public  scoping  meeting  that  we 
will  conduct  in  the  project  area.  The 
location  and  time  for  this  meeting  is 
listed  below: 

Tuesday.  October  1,  2002.  7:00  pm. 

Radisson  Hotel  Historic  Savannah, 
411  West  Bav  Street.  Savannah,  Georgia, 
(912) 790-7000. 

The  public  scoping  meeting  is 
designed  to  provide  state  and  local 
agencies,  interested  groups,  affected 
landowners,  and  the  general  public  with 
more  detailed  information  and  another 
opportimity  to  offer  your  comments  on 
the  proposed  project.  Interested  groups 
and  individuals  are  encouraged  to 
attend  the  meeting  and  to  present 
comments  on  the  environmental  issues 
they  believe  should  be  addressed  in  the 
EA.  A  transcript  of  the  meeting  will  be 
'  made  so  that  your  comments  will  be 
accurately  recorded. 

Becoming  an  Intervener 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  known  as  an  "intervener". 
Intervenors  play  a  more  formal  role  in 
the  process.  Among  other  things, 
intervenors  have  the  right  to  receive 
copies  of  case-related  Commission 
documents  and  filings  by  other 
intervenors.  Likewise,  each  intervener 
must  provide  14  copies  of  its  filings  to 
the  Secretary  of  the  Commission  and 
must  send  a  copy  of  its  filings  to  all 
other  parties  on  the  Commission's 
service  list  for  this  proceeding.  If  you 
want  to  become  an  intervener  you  must 
file  a  motion  to  intervene  according  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
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385.214)  (see  appendix  1).^  Only 
intervenors  lutve  the  right  to  seek 
rehearing  of  the  Commission's  decision. 

Affected  landowners  and  parties  with 
environmental  concerns  may  be  granted 
intervenor  status  upon  showing  good 
cause  by  stating  that  they  have  a  clear 
and  direct  interest  in  this  proceeding 
which  would  not  be  adequately 
represented  by  any  other  parties.  You  do 
not  need  intervenor  status  to  have  your 
environmental  comments  considered. 

Environmental  Mailing  List 

This  notice  is  being  sent  to 
individuals,  organizations,  and 
government  entities  interested  in  and/or 
potentially  affected  by  the  proposed 
project.  It  is  also  being  sent  to  all 
identified  potential  right-of-way 
grantors.  By  this  notice  we  are  also 
asking  governmental  agencies, 
especially  those  in  appendix  2.  to 
express  their  interest  in  becoming 
cooperating  agencies  for  the  preparation 
oftheEA. 

Additional  Information 

Additional  information  about  the 
project  is  available  from  the 
Commission's  Office  of  External  Affairs, 
at  1-866-208-FERC  or  on  the  FERC 
Internet  website  [www.ferc.gov)  using 
the  FERRIS  link.  Click  on  the  FERRIS 
link,  enter  the  docket  number  excluding 
the  last  three  digits  in  the  Docket 
Number  field.  Be  sure  you  have  selected 
an  appropriate  date  range.  For 
assistance  with  FERRIS,  the  FERRIS 
helpline  can  be  reached  at  (202)  502- 
8222,  TTY  (202)  502-«659.  The  FERRIS 
link  on  the  FERC  Internet  Web  site  also 
provides  access  to  the  texts  of  formal 
documents  issued  by  the  Commission, 
such  as  orders,  notices,  and 
rulemakings. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-23656  Filed  9-17-02;  8:45  am] 
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3  Interventions  may  also  be  filed  electronically  via 
the  Internet  in  lieu  of  paper.  See  the  previous 
discussion  on  filing  comments  electronically.  The 
appendices  referenced  in  this  notice  are  not  being 
printed  in  the  Federal  Register.  Copies  are  available 
on  the  Commission's  website  at  the  "FERRIS"  link 
or  from  the  Commission's  Public  Reference  and 
Files  Maintenance  Branch,  888  First  Street,  NE, 
Washington,  DC  20426,  or  call  (202)  502-8371.  For 
instructions  on  connecting  to  FERRIS  refer  to  the 
last  page  of  this  notice.  Copies  of  the  appendices 
were  sent  to  all  those  receiving  this  notice  in  the 
mail. 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commleelon 

Notice  of  Intent  To  Hie  for  New 
Llcenee 

September  5.  2002. 

a.  Type  of  Filing:  Notice  of  Intent  to 
File  an  Application  for  New  License. 

b.  Project  No.:  516-000. 

c.  Date  Filed:  August  30,  2002. 

d.  Submitted  By.  South  Carolina 
Electric  and  Gas  Company — current 
licensee. 

e.  Niame  of  Project  Saluda 
Hydroelectric  Project. 

f.  Location:  On  the  Saluda  River  in 
Lexington,  Newberry,  Richland,  and 
Saluda  Counties,  near  the  City  of   - 
Columbia,  South  Carolina.  The  project 
does  not  occupy  federal  lands. 

g.  Filed  Pursuant  to:  Section  15  of  the 
Federal  Power  Act. 

h.  Licensee  Contact.  James  M. 
Landreth,  Vice  President,  Fossil  & 
Hydro  Operations,  South  Carolina 
Electric  &  Gas  Co.,  Ill  Research  Drive, 
Columbia,  SC  29203, 
jlandreth@scana.com,  (803)  217-7224. 

i.  f!E!RC  Contact:  John  Hannula, 
john.hannula@ferc.gov,  (202)  502-8917. 

j.  Effective  date  of  current  license: 
Jime  1, 1984. 

k.  Expiration  date  of  current  license: 
August  31,  2007. 

1.  Description  of  the  Project:  The 
project  consists  of  the  following  existing 
facilities:  (1)  A  211-foot-high,  7,800- 
foot-long  earth-filled  dam  with  a 
concrete  spillway  equipped  with  four 
37.5-foot-long  by  25-foot-lugh  Taintor 
gates,  and  two  44-foot-long  by  32-foot- 
high  Taintor  gates;  (2)  the  41-mile-long, 
48,800-acre  Lake  Murray  with  a  full 
pool  elevation  of  360  feet  msl;  (3)  four 
223-foot-high,  30-foot-diameter  intake 
towers,  and  one  223-foot-high,  60-foot- 
diameter  intake  tower;  (4)  four  986-foot- 
long,  16-inch-diameter  penstocks;  (5)  a 
718-foot-long  arch  shaped  conduit 
containing  two  14-foot-diameter 
penstocks  through  a  42-foot-long 
bifurcation,  to  a  365-foot-long,  20-foot- 
diameter  penstock;  (6)  a  powerhouse 
containing  five  generating  units  with  a 
total  installed  capacity  of  207.3  MW; 
and  (7)  appurtenant  facilities. 

m.  Each  application  for  a  license  and 
any  competing  license  applications 
must  be  filed  with  the  Commission  at 
least  24  months  prior  to  the  expiration 
of  the  existing  license.  All  applications 
for  license  for  this  project  must  be  filed 
by  August  31,  2005. 

n.  A  copy  of  this  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 


the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  nimiber  excliiding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  (202)  502-8222  or  for 
TTY.  (202)  208-1659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  h 
abiove. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

(FR  Doc.  02-23185  Filed  9-17-02;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

FOderal  Energy  Regulatory 
Gommleelon 

Notice  of  Application  to  Amend 
Llcenee  and  Soliciting  Comments, 
Motions  To  Intervene,  and  Protects 

September  12,  2002. 

Take  notice  that  the  follovdng 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Application  Type:  Non-project  use 
of  project  lands  and  waters 

b.  Project  No.:  1494-243 

c.  Date  Filed:  July  15,  2002 

d.  Applicant:  Grand  River  Dam 
Authority 

e.  Name  of  Project:  Pensacola  Dam 

f.  Location:  The  project  is  located  on 
the  Grand  (Neosho)  River  in  Craig, 
Delaware,  Mayes,  and  Ottawa  Counties, 
Oklahoma.  The  project  does  not  occupy 
any  Federal  or  tribal  lands. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  §§  791(a)-825(r) 

h.  Applicant  Contact:  Mary  Von 
Drehle  or  Teresa  Hicks,  Grand  River 
Dam  Authority,  P.O.  Box  409,  Vinita, 
OK  74301.  Phone:  (918)  256-5545. 

i.  FERC  Contact:  Steve  Naugle, 
Steven. nau^e®ferc. gov,  202-502-6061. 

j.  Deadline  for  filing  comments  and  or 
motions:  October  15,  2002. 

All  docimients  (original  and  eight 
copies)  should  be  filed  with  Ms.  Magalie 
R.  Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington.  DC  20426. 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  imder  the 
"e-Filing"  link.  Please  reference 
"Pensacola  Project,  FERC  Project 
No.  1494-243"  on  any  comments  or 
motions  filed. 

k.  Description  of  the  Application:  The 
applicant  requests  Commission 
approval  to  permit  the  reconfiguration 
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of  docks  at  the  Thunder  Bay  Marina 
previously  approved  pursuant  to  a 
Conunission  order  dated  July  25, 1996. 
The  reconfigured  docks  would  consist 
of  a  total  of  eight  docks  containing  209 
boat  slips  as  originally  approved. 

1.  Locations  of  the  Application:  This 
filing  is  available  for  review  at  the 
Conunission  in  the  Public  Reference 
Room  or  may  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  dociunent.  A  copy  is 
also  available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

n.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

o.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS".  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street  NE.,  Mail  Stop  PJ-12.1. 
Washington,  DC  20426.  A  copy  of  any 
motion  to  intervene  must  also  be  served 
upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

p.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 


agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Magalie  R.  Salas, 

Secretary. 

IFR  Doc.  02-23658  Filed  9-17-02:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  for  Amendment 
of  License  and  Soliciting  Comments, 
Motions  To  Intervene,  and  Protests 

September  12.  2002. 

Take  notice  that  the  following 
application  has  been  filed  with  the 
Commission  and  is  available  for  public 
inspection: 

a.  Application  Type:  Non-Project  Use 
of  Project  Lands. 

b.  Project  No:  2210-079. 

c.  Date  Filed:  August  16,  2002. 

d.  Applicant:  Appalachian  Power 
Company  (APC). 

e.  Name  of  Project:  Smith  Mountain. 

f.  Location:  The  project  is  located  on 
the  Roanoke  River,  in  Bedford, 
Pittsylvania,  Franklin,  and  Roanoke 
Counties,  Virginia. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  §  §  791  (a)  825(r)  and 
§§799  and  801. 

h.  Applicant  Contact:  Frank  M. 
Simms,  Fossil  and  Hydro  Operations, 
American  Electric  Power,  1  Riverside 
Plaza,  Columbus,  Ohio  43215,  (614) 
223-2918. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Mrs. 
Heather  Campbell  at  (202)  219-3097,  or 
e-mail  address: 
heather.campbell@ferc.gov. 

j.  Deadline  for  filing  comments  and  or 
motions:  October  18,  2002. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Ms. 
Magalie  Roman  Salas,  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington  DC  20426. 
Please  include  the  project  number  (P- 
2210-079)  on  any  comments  or  motions 
filed.  Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages  e- 
.  filings. 

k.  Description  of  Request:  APC  is 
requesting  Commission  approval  to 
permit  Winding  Waters  Partnership 
(permittee)  to  expand  an  existing  dock 
at  The  Rise  Condominiiuns  by  installing 
and  operating  8  stationary  covered  boat 


slips  within  the  project  boimdary.  The 
total  number  of  slips  would  be  25.  No 
dredging  is  plaimed  as  pari  of  this 
proposal 

1.  Location  of  the  Application:  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  ,  located  at  888  First  Street,  NE, 
Room  2A,  Washington,  DC  20426,  or 
may  be  viewed  on  the  Commission's 
Web  site  at  http://www.ferc.gov  using 
the  "FERRIS"  link.  Enter  the  docket 
number  excluding  the  last  three  digits  in 
the  docket  number  field  to  access  the 
document.  For  assistance,  call  (202) 
502-8222  or  for  TTY,  (202)  502-8659. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  shoiild 
so  indicafe  by  writing  to  the  Secretary 
of  the  Commission. 

n.  Comments,  Proteus,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
.  application. 

o.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  tiUe 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS  ",  "PROTEST  ",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

p.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

q.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l){m)  and  the 
instructions  on  the  Commission's  Web 
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site  at  http://www.ferc.gov  under  the  "e- 
Filing"  linL 

Magalie  R.  Salas, 

Secretary. 

[PR  Doc.  02-23659  Filed  9-17-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Motions  to 
intervene,  Protests,  and  Comments 

September  12,  2002. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit 

b.  Project  No.:  12260-000 

c.  Date  filed:  June  2 1 ,  2002 

d.  Applicant:  Universal  Electric 
Power  Corporation 

e.  Name  and  Location  of  Project:  The 
Foster  Joseph  Sayers  Dam  Hydroelectric 
Project  would  be  located  on  Bald  Eagle 
Creek  in  Centre  County,  Pennsylvania. 
The  project  would  occupy  lands 
administered  by  the  U.S.  Army  Corps  of 
Engineers. 

I.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  §§  791(a)— 825(r) 

g.  Applicant  Contact:  Mr.  Raymond 
Helter,  Universal  Electric  Power 
Corporation,  1145  Highbrook  Street. 
Akron,  OH  44301,  (330)  535-7115. 

h.  FERC  Contact:  Elizabeth  Jones 
(202)  502-8246 

i.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  60 
days  itom  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R." 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426. 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  imder  the 
"e-Filing"  link.  The  Commission 
strongly  encourages  electronic  filings. 
Please  include  the  project  number  (P- 
12260-000)  on  any  comments  or 
motions  filed. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 


Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

j.  Description  of  Project:  The  proposed 
run-of-river  project  would  utilize  the 
Corps'  existing  Foster  Joseph  Sayers 
Dam  and  would  consist  of:  (1)  Two 
proposed  37-inch  steel  penstocks 
approximately  100  feet  long,  (2)  a 
proposed  powerhouse  containing  two 
tiubines  with  a  total  installed  capacity 
of  1.15  MW,  (3)  a  proposed  switchyard, 
(4)  approximately  400  feet  of  proposed 
14.7kV  transmission  line,  and  (5) 
appiutenant  facilities. 

'The  project  would  have  an  estimated 
annual  generation  of  7  GWH. 

k.  This  filing  is  available  for  review  at 
the  Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
tvmv./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  (202) 

502-8222  or  for  TTY.  (202)  502-8659. 
A  copy  is  also  available  for  inspection 
and  reproduction  at  the  address  listed  in 
item  g. 

1.  Competing  Preliminary  Permit — 
Anyone  desiring  to  file  a  competing 
application  for  preliminary  permit  for  a 
proposed  project  must  submit  the 
competing  application  itself,  or  a  notice 
of  intent  to  file  such  an  application,  to 
the  Commission  on  or  before  the 
specified  comment  date  for  the 
particular  application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

m.  Competing  Development 
Application — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

n.  Notice  of  Intent — ^A  notice  of  intent 
must  specify  the  exact  name,  business 


address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  imequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

o.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  enviromnental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

p.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the     ' 
Commission's  Rules  may  become  a 
party  to  the  proceeding. 

Any  comments,  protests,  or  motions 
to  intervene  must  be  received  on  or 
before  the  specified  comment  date  for 
the  particular  application. 

q.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS".  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCATION", 
"COMPETING  APPLICATION", 
"PROTEST",  sbuU  Ill"MOTIONTO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street, 
NE,Washington,  DC  20426.  An 
additional  copy  must  be  sent  to 
Director,  Division  of  Hydropower 
Administration  and  Compliance, 
Federal  Energy  Regulatory  Commissibn, 
at  the  above-mentioned  address.  A  copy 
of  any  notice  of  intent,  competing 
application  or  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 
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r.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  02-23660  Filed  9-17-02;  8:45  am] 

WLUNQ  CODE  6717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPT-2002-0047;  FRL-7191-8] 

Solicitation  of  Applications  for  i.ead- 
Based  Paint  Program  Grants;  Notice  of 
Availability  of  Funds 

AGENCY:  Environmental  Protection 

Agency  (EPA).  I 

action:  Notice 

SUMMARY:  This  notice  announces  EPA's 
intent  to  enter  into  cooperative 
agreements  with  States,  Territories, 
Indian  Tribes,  Intertribal  Consortia,  and 
the  District  of  Colimibia  to  provide 
financial  assistance  for  purposes  of 
developing  and  carrying  out  EPA- 
authorized  lead-based  paint  programs. 
These  programs  and  this  financial 
assistance  are  authorized  by  section  404 
of  the  Toxic  Substances  Control  Act 
(TSCA).  In  order  for  Indian  Tribes  and 
Intertribal  Consortia  to  be  eligible  for 
financial  assistance  under  this  program, 
the  Indian  Tribes  must  demonstrate  that 
they  meerthe  criteria  for  treatment  as  a 
State.  The  total  amount  of  FY2002 
funding  to  be  awarded  to  States, 
Territories,  Indian  Tribes,  Intertribal 
Consortia,  and  the  District  of  Columbia 
for  development  and  implementation  of 
EPA-authorized  lead-based  paint 
programs,  and  for  EPA's  direct 
implementation  of  such  programs  for 
those  States,  Territories,  the  District  of 
Colimibia,  and  Indian  Tribes  that  do  not 
have  EPA-authorized  programs  is  $12.5 
million.  For  FY2002,  the  Agency  is 
allocating  up  to  $1.0  million  of  these 
funds  for  the  Indian  Tribes  and 
Intertribal  Consortia. 
DATES:  Applications  submitted  by 
States,  Territories,  and  the  District  of 
Columbia  for  financial  assistance, 
identified  by  docket  ID  niunber  OPPT- 
2002-0047,  must  be  received  by  EPA 
Regional  Staff  on  or  before  October  18, 
2002.  Applications  submitte(U>y  Indian 
Tribes  and  Intertribal  Consortia  for 


financial  assistance,  identified  by 
docket  ID  number  OPPT-2002-0047. 
must  be  received  by  EPA  Regional  Staff 
on  or  before  November  4.  2002. 
addresses:  Applications  may  be 
submitted  by  mail,  or  in  some  instances 
electronically.  Please  follow  the  detailed 
instructions  provided  in  Unit  I.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  ID  nimiber 
OPPT-2002-0047  in  the  subject  line  on 
the  first  page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  contact.  Barbara 
Cimningham,  Acting  Director, 
Environmental  Assistance  Division 
(7408M),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  N.W., 
Washington,  D.C.  20460;  telephone 
number:  (202)  554-1404;  e-mail  address: 
TSCA-Hotline@epa.gov. 

For  technical  information  contact. 
The  appropriate  Regional  Lead 
Coorchnator  listed  in  Unit  I.  of  the 
SUPPLEMENTARY  INFORMATION. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Iiifonnation 

A.  Does  This  Action  Apply  to  Me? 

This  action  is  directed  to  States, 
Territories,  eligible  Indian  Tribes,  and 
Intertribal  Consortia,  and  the  District  of 
Colimibia  to  develop  and  carry  out 
authorized  lead-based  paint  programs 
under  TSCA  section  404.  In  order  for 
Indian  Tribes  and  Intertribal  Consortia 
to  be  eligible  for  financial  assistance 
under  this  program,  the  Indian  Tribes  or 
Intertribal  Consortia  must  demonstrate 
that  they  meet  the  criteria  at  40  CFR 
35.693  for  treatment  as  a  State.  In  order 
for  Intertribal  Consortia  to  be  eligible  for 
financial  assistance  under  TSCA  section 
404(g)  they  must  also  meet  the 
requirements  at  40  CFR  35.504.  If  you 
have  any  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  technical 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  or  Other  Related  Documents? 

You  may  obtain  electronic  copies  of 
this  document  fttim  the  EPA  Internet 
Home  Page  at  http://www.epa.gov/.  To 
access  this  document,  on  the  Home  Page 
select  "Laws  and  Regulations," 
"Regulations  and  Proposed  Rules,"  and 
then  look  up  the  entry  for  this  document 
under  the  "Federal  Registei^- 
Environmental  Documents."  You  can 
also  go  directly  to  the  Federal  Register 
listings  at  http://www.epa.gov/fedrgstr/. 


You  may  also  access  this  document 
on  the  Home  Page  for  the  Office  of 
Pollution  Prevention  and  Toxics  at 
http://www.epa.gov/opptintr/lead. 
Select  "What's  New."  Hard  copies  of 
this  document  are  available  from  the 
appropriate  Regional  Primary  Lead 
person  listed  in  Unit  I.C. 

C.  How  and  to  Whom  Do  I  Submit  an 
Application? 

You  may  submit  an  application 
through  the  mail,  or  in  some  instances 
electronically,  to  the  Regional  Lead 
Coordinator  in  the  appropriate  EPA 
Regional  Office.  The  mailing  addresses 
and  contact  telephone  numbers  for  these 
Offices  are  listed  below.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
4hat  you  identify  docket  ID  number 
OPPT-2002-0047  in  the  subject  line  on 
the  first  page  of  your  response. 

Region  I:  (Connecticut,  Massachusetts, 
Maine,  New  Hampshire,  Rhode  Island, 
and  Vermont),  Regional  Contact— James 
Bryson,  EPA  Region  I,  One  Congress  St., 
Suite  1100  (CPT),  Boston,  MA  02114- 
0203;  telephone  number:  (617)  918- 
1524;  e-mail  address: 
bryson.jamesm@epa.gov. 

Region  11:  (New  York,  New  Jersey, 
Puerto  Rico,  and  the  Virgin  Islands), 
Regional  Contact — Lou  Bevilacqua,  EPA 
Region  11  (MS-225),  2890  Woodbridge 
Ave.,  Edison,  NJ  08837;  telephone 
number:  (732)  321-6671;  e-mail  address: 
bevilacqua.lou@epa.gov. 

Region  HI:  (Delaware,  Maryland, 
Pennsylvania,  Virginia,  West  Virginia, 
and  the  District  of  Columbia),  Regional 
Contact— Roberta  Ricdo,  EPA  Region  III 
(3WC33),  1650  Arch  St.,  Philadelphia, 
PA  19103-2029;  telephone  nimiber: 
(215)  814-3107;  e-mail  address: 
riccio.roberta@epa.gov. 

Region  IV:  (Alabama,  Florida,  Georgia, 
Kentucky,  Mississippi,  North  Carolina, 
South  Carolina,  and  Tennessee), 
Regional  Contact — ^Rose  Anne  Rudd, 
EPA  Region  IV,  61  Forsyth  St.,  SW., 
Atlanta,  GA  30303;  telephone  number: 
(404)  562-6998;  e-mail  address: 
rudd.roseanne@epa.gov. 

Region  V:  (Illinois,  Indiana,  Michigan, 
Minnesota,  Ohio,  and  Wisconsin), 
Regional  Contact— David  Turpin,  EPA 
Region  V  (DT-8J),  77  W.  Jackson  Blvd., 
Chicago,  IL  60604;  telephone  number: 
(312)  886-7836;  e-mail  address: 
turpin.david@epa.gov. 

Region  VI:  (Ajkansas,  Louisiana,  New 
Mexico,  Oklahoma,  and  Texas), 
Regional  Contact — ^Jeffrey  Robinson, 
EPA  Region  VI,  1445  Ross  Ave.,  12«*' 
Floor,  Dallas,  TX  75202;  telephone 
number:  (214)  665-7577;  e-mail  address: 
robinson.jeffrey@epa.gov. 

Region  VII:  (Iowa,  Kansas,  Missouri, 
and  Nebraska),  Regional  Contact — ^Tom 
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Hogan,  EPA  Region  Vn,  ARTD/RALI, 
901  North  5**',  Kansas  City,  KS  66101; 
telephone  numbm:  (913)  551-7684;  e- 
mail  address:  hogan.thomas@epa.gov. 

Region  VIII:  (Colorado,  Montana, 
North  Dakota,  South  Dakota,  Utah,  and 
Wyoming),  Regional  Contact — ^David 
Combs,  EPA  Region  VIII,  999  18'''  St., 
Suite  300,  Denver,  CO  80202;  telephone 
number:  (303)  312-6021;  e-mail  address: 
comb8.dave@epa.gov. 

Region  DC:  (Arizona,  California, 
Hawaii,  Nevada,  American  Samoa,  and 
Guam),  Regional  Contact — Paula  Bisson, 
PA  Region  K  (CMD-4-2),  75  Hawthorne 
St.,  San  Francisco,  CA  94105;  telephone 
number:  (415)  947—4184;  e-mail  address: 
bisson.paiUa@epa.gov. 

Region  X:  (Alaska,  Idaho,  Oregon,  and 
Washington),  Regional  Contact — Barbara 
Ross,  EPA  Region  X,  Solid  Waste  and 
Toxics  Unit  (WCM-128),  1200  Sixth 
Ave.,  Seattle,  WA  98101;  telephone 
number:  (206)  553-1985;  e-mail  address: 
ross.barbara@epa.gov. 

D.  What  Should  I  Consider  as  I  Prepare 
My  Application  for  EPA? 

1.  Purpose  and  scope.  EPA  awards 
non-matching  cooperative  agreements 
under  TSCA  section  404(g)  to  States, 
Territories,  eligible  Indian  Tribes  and 
Intertribal  Consortia,  and  the  District  of 
Columbia  to  develop  and  carry  out 
authorized  lead-based  paint  programs. 
The  term  "Territory"  includes  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  Guam,  American  Samoa, 
the  Northern  Mariana  Islands,  and  any 
other  Territory  or  possession  of  the 
United  States.  Also,  hereinafter,  the 
term  "States"  includes  the  "District  of 
Columbia."  lathe  past,  recipients  of  the 
grants  have  used  the  funds  to  assist  in 
program  development  and  prepare  for 
program  authorization.  EPA  intends  to 
continue  to  support  the  development 
and  authorization  of  these  programs  as 
well  as  implementation  of  authorized 
programs  as  budget  constraints  allow. 
This  notice  has  been  developed  based 
on  the  knowledge  that  some  States  have 
received  authorization  and  that  several 
States  and  Indian  Tribes  are  continuing 
to  develop  their  programs.  This  notice 
addresses  the  criteria  EPA  will  consider 
when  evaluating  the  grant  proposals 
submitted  to  the  Agency. 

Under  TSCA  section  404,  EPA 
authorizes  States,  Territories,  and 
eligible  Indian  Tribes  and  Intertribal 
Consortia  to  administer  lead-based  paint 
programs  in  lieu  of  the  corresponding 
Federal  program.  These  lead-based  paint 
programs  are  intended  to  reduce  the 
incidence  of  childhood  lead  poisoning 
by  ensuring  that  individuals  conducting 
lead-based  paint  activities  are  properly 
trained  smd  certified  and  that  renovation 


contractors  provide  lead-hazard 
information  to  building  owners  and 
residents.  EPA  issued  regulations  to 
establish  these  lead-based  paint 
programs  under  the  authority  of  TSCA 
sections  402  and  406. 

In  40  CFR  part  745,  subpart  L,  EPA 
promidgated  regulations  pursuant  to 
TSCA  section  402  that  cover  the  training 
and  certification  of  individuals  engaged 
in  lead-based  paint  activities.  In  40  CFR 
part  745,  subpart  E,  EPA  issued 
regulations  pursuant  to  TSCA  section 
406.  The  regulation  requires  persons 
performing  renovation  in  residential 
housing  to  provide  a  lead  hazard 
information  pamphlet  to  the  owner  and 
occupant  of  the  housing  prior  to 
renovation.  The  procedures  for 
authorizing  States,  Territories,  and 
eligible  Indian  Tribes  and  Intertribal 
Consortia  to  implement  these  lead-based 
paint  programs  are  found  at  40  CFR  part 
745,  subpart  Q. 

2.  Goal  and  objectives.  Pursuant  to 
TSCA  Title  IV,  EPA  encourages  States, 
Territories,  Indian  Tribes,  dnd 
Intertribal  Consortia  to  seek 
authorization  of  their  own  lead-based 
paint  programs.  EPA's  goal  is  to  have 
authorized  programs  in  all  States  and  a 
large  number  of  Territories,  and  on  a 
large  number  of  Indian  Tribal  lands. 
EPA  therefore  recommends  that  parties 
seek  funding  through  the  TSCA  Title  IV, 
section  404(g)  assistance  program, 
which  is  now  being  implemented  to 
assist  with  development  and 
implementation  of  lead-based  paint 
programs. 

Since  1994,  EPA  has  been  offering 
financial  assistance  under  TSCA  section 
404(g)  in  the  form  of  cooperative 
agreements  without  matching-fund 
requirements.  In  the  upcoming  funding 
cycle,  the  Agency  will  continue  to  work 
with  eligible  applicants  to  develop 
cooperative  agreements  consistent  with 
the  objectives  critical  to  the  ultimate 
success  of  implementation  of  a  national 
lead  program,  with  the  emphasis  on 
State,  Territorial,  Indian  Tribal,  and 
Intertribal  Consortia  programs. 
Although  EPA's  goal  is  to  have 
authorized  programs  in  all  States  and  a 
large  number  of  Territories,  and  on  a 
large  number  of  Indian  Tribal  lands,  the 
Agency,  and  Congress  anticipated  that 
there  would  be  a  number  of  States, 
Territories,  and  Indian  Tribes  that 
would  not  seek  program  authorization. 
Consistent  with  authority  granted  in  the 
Agency's  FY  1998  Appropriation  Act 
(Departments  of  Veterans  Affairs  and 
Housing  and  Urban  Development,  and 
Independent  Agencies  Appropriations 
Act,  Public  Law  105-65,  111  Stat. 
1374).,  and  the  provisions  contained 
within,  EPA  is  authorized  to  use  TSCA 


section  404(g)  funds  to  implement  a 
Federal  lead-based  paint  program  for 
non-authorized  States,  Territories,  and 
Indian  Tribes.  See  40  CFR  35.116  and  40 
CFR  35.516.  Note:  Where  the  Agency 
has  direct  implementation 
responsibilities,  EPA  cannot  provide 
financial  assistance  under  this  grant 
progran^  to  non-authorized  States, 
Indian  Tribes,  or  Intertribal  Consortia, 
or  Territories  to  assist  the  Agency  in 
implementing  and  enforcing  a  Federal 
program  under  TSCA  section  404(h). 

llie  cooperative  agreements  must  be 
used  to  develop  and  implement 
authorized  programs.  States,  Territories, 
Indian  Tribes,  and  Intertribal  Consortia 
that  do  not  have  authorized  programs 
may  receive  cooperative  agreement 
funding,  but  only  for  the  continued 
development  of  lead-based  paint 
programs  which  will  meet  the 
requirements  of  TSCA  Tide  IV.  To 
receive  continued  funding.  States. 
Territories,  Indian  Tribes,  and 
Intertribal  Consortia  without  an 
authorized  program  must  be  making 
progress  toward  an  authorized  program. 
Therefore,  the  Regional  Offices,  as  part 
of  their  grant  oversight  responsibilities, 
will  work  with  the  grantees  to 
determine  the  appropriate  amount  of 
continued  funding  based  upon  the 
amount  of  developmental  work  to  be 
completed  as  the  grantee  makes  progress 
toward  authorization.  Eligible  parties 
may  utilize  this  grant  support  in  a  way 
that  complements  and  does  not 
duplicate  activities  for  which  they 
already  receive  or  could  receive 
financial  assistance  from  other  Federal 
sources  (i.e..  Center  for  Disease  Control 
(CDC)  and  U.S.  Department  of  Housing 
and  Urban  Development  (HUD)). 

This  TSCA  section  404(g)  notice  is 
one  of  two  notices  that  announce  the 
availability  of  funds  for  Indian  Tribes 
and  Intertribal  Consortia  conducting 
various  lead-based  paint  activities.  The 
specific  details  regarding  the  other 
notice  is  described  in  a  separate  Federal 
Register  notice,  titled  Educational 
Outreach  and  Baseline  Assessment  of 
Existing  Exposure  and  Risks  of 
Exposure  to  Lead  Poisoning  of  Native 
American  Children  to  be  published  in 
an  upcoming  issue.  As  stated  in  this 
unit,  Indian  Tribes  and  Intertribal 
Consortia,  as  well  as  all  grantees,  will 
not  be  awarded  funds  to  fund  the  same 
activities  from  more  than  one  source. 
Although  an  Indian  Tribe  may  apply  to 
receive  grant  funding  from  both  notices, 
they  each  have  very  distinct  objectives. 
The  grant  program  opportunities 
described  in  the  other  notice  may  serve 
as  precursors  to,  but  not  as  an 
equivalents  or  supplements  io,  the 
TSCA  section  404^  lead-based  paint 
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grant  program  described  in  this  notice. 
The  TSCA  section  404(g)  lead-based 
paint  grant  program  for  which  funding 
IS  provided  in  this  notice  involves 
infrastructure  development  for  the 
anticipated  implementation  of  a  lead 
program  and  does  not  include  activities 
(testing  for  lead  in  blood,  paint,^  dust,  or 
soil  samples,  or  general  outreach  and 
education  activities)  listed  in  the  other 
notice. 

Under  TSCA,  authorized  lead-based 
paint  training  and  certification  programs 
are  required  to  collect  fees  to  cover 
certain  costs  incurred  by  the  program. 
These  fees  are  considered  "program 
income,"  which  is  defined  as  "gross 
income  received  by  a  grantee  or 
subgrantee  directly  generated  by  a  grant 
supported  activity,  or  earned  only  as  a 
result  of  the  grant  agreement  during  the 
grant  period."  See  40  CFR  31.25(b).  It 
includes  income  from  fees  for  services 
performed  by  the  recipient.  Program 
income  generated  by  activities 
supported  under  TSCA  section  404(g) 
grants  may  include  fees  that  a  State, 
Territory,  Indian  Tribe,  or  Intertribal 
Consortia  charges  for  training, 
accreditation,  certification,  licensing  or 
other  services  performed  by  the  lead 
training  and  certification  programs,  as 
well  as  fees  that  are  collected  which 
provide  for  enforcement  of  standards 
and  regulations.  Consequently,  States, 
Indian  Tribes.  Intertribal  Consortia,  and 
Territories  must  comply  with  the  rules 
governing  "program  income."  found  at 
40  CFR  31.25.  and  use  the  funds 
generated  by  grant  supported  activities 
to  assist  with  program  operation  costs. 

3.  Eligibiiity.  States,  Territories, 
Indian  Tribes,  and  Intertribal  Consortia 
are  eligible  to  apply  for  financial 
assistance  under  this  program  if  they  are 
either  implementing  an  EPA  authorized 
lead-based  paint  program  pursuant  to  40 
cm  part  745.  subpart  Q  or  developing 
a  lead-based  paint  program  that  may  be 
authorized  in  the  future.  However, 
funds  will  be  awarded  based  upon  the 
progress  made  by  the  applicant  in 
developing  an  acceptable  program, 
including  implementing  regulations. 
Failure  to  make  satisfactory  progress 
toward  program  authorization  will 
result  in  a  State,  Territory.  Indian  Tribe, 
or  Intertribal  Consortia  not  receiving 
funding.  The  EPA  Regional  Offices,  as 
part  of  their  grant  oversight 
responsibilities,  will  have  discretion 
wi^  respect  to  determining  whether 
siifficient  progress  is  being  made  by  a 
given  State.  Territory.  Indian  Tribe,  and/ 
or  Intertribal  Consortia  toward  the 
development  and  implementation  of  a 
program  under  TSCA  Title  IV. 

States,  Territories,  eligible  Indian 
Tribes  and  Intertribal  Consortia  may 


choose  to  combine  TSCA  section  404(g) 
grant  funds  with  other  enviroimiental 
program  grants  as  part  of  a  Performance 
Partnership  Grant  (PPG)  if  the 
requirements  in  40  CFR  35.130  through 
35.138  (applies  to  States)  and  40  CFR 
35.530  through  35.538  (applies  to  Indian 
Tribes  and  Intertribal  Consortia)  are 
adhered  to  by  the  grantee. 

4.  Authority.  The  TSCA  Title  IV  lead- 
based  paint  program  is  a  cooperative 
agreement  program  administered  by 
EPA  under  the  authority  of  TSCA 
section  404(g).  Regulations  governing 
these  cooperative  agreements  are  found 
at  40  CFR  part  31  (Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments).  Regulations 
which  supplement  the  EPA  general 
assistance  regulations  foimd  in  40  CFR 
part  31  are  found  at  40  CFR  part  35, 
subpart  A  and  subpart  B.  Contained 
within  40  CFR  part  35  are  specific 
sections  which  govern  grants  and 
cooperative  agreements  for  the  lead- 
based  paint  p?ogram  under  TSCA 
section  404(g);  40  CFR  35.270  through  " 
35.273  (applicable  to  States.  Territories, 
and  the  District  of  Columbia),  and  40 
CFR  35.690  through  35.693  (applicable 
to  Indian  Tribes  and  Intertribal 
Consortia).  The  EPA  Regional  Offices 
administer  the  TSCA  section  404(g) 
cooperative  agreements  pursuant  to  a 
delegation  of  authority  which  permits 
the  10  EPA  Regional  Administrators  to 
enter  into  cooperative  agreements  with 
eligible  States,  Territories,  Indian 
Tribes,  and  Intertribal  Consortia. 

5.  Activities  to  be  funded.  This  notice 
was  developed  by  EPA's  Office  of 
Pollution  Prevention  and  Toxics  (OPPT) 
in  cooperation  with  the  Agency's  10 
Regional  Offices,  to  describe  in  more 
detail  the  required  elements  of  grant 
agreements  funded  luider  TSCA  section 
404(g),  to  describe  the  eligible  activities 
that  will  be  considered  for  funding,  and 
to  facilitate  and  support  Regional 
administration  of  this  program.  EPA's 
list  of  eligible  grant  activities  includes 
activities  that  are  outlined  as  required 
elements  of  authorized  lead-based  paint 
programs,  including  development  of 
enabling  legislation  and  regulations, 
enforcement  components,  as  well  as^ 
other  items  associated  with  performance 
reporting.  The  elements  are  specified  in 
40  CFR  745.325  through  745.327,  and 
are  repeated  in  this  unit  to  assist  with 
the  development  of  applicant  work 
plans. 

EPA  promulgated  its  final  TSCA 
section  403  lead  hazard  standards  on 
December  22,  2000.  The  hazard 
standards  can  be  found  at  40  CFR  part 
745,  subpart  D.  The  final  TSCA  section 
403  standards  also  amend  the  work 


practice  standards  for  lead-based  paint 
activities  found  at  40  CFR  745.227. 
These  amendments  establish  clearance 
standards  for  dust,  limit  reuse  of  abated 
soil,  add  a  requirement  for  interpreting 
composite  dust  clearance  samples,  and 
change  risk  assessment  and  clearance 
sampling  requirements  to  ensure 
compatibility  between  sampling  results 
and  the  TSCA  section  403  hazard 
standards  and  section  402  clearance 
standards.  In  order  to  maintain  their 
authorization,  authorized  State, 
Territory,  Indian  Tribe,  and  Intertribal 
Consortia  lead-based  paint  activities 
programs  must  develop  lead  hazard  and 
clearance  standards  that  are  as 
protective  of  human  health  and  the 
environment  as  the  Federal  standards 
pursuant  to  40  CFR  745.324.  TSCA 
section  404(g)  funds  can  be  utilized  by 
-authorized  States,  Territories,  Indian 
Tribes,  and  Intertribal  Consortia  to 
develop  and/or  adopt  lead  hazard 
standards  and  clearance  standards  for 
lead  in  soil,  dust,  and  paint. 

Another  potential  regulatory  change 
should  be  considered  by  applicants. 
Pursuant  to  TSCA  section  402(c)(3). 
EPA  is  developing  a  proposed 
regulation  to  govern  the  conduct  of 
renovation  and  remodeling  activities 
that  create  lead-based  paint  hazards. 
When  promulgated,  this  regulation  will 
amend  the  existing  TSCA  section  402 
rules  for  lead-based  paint  activities.  EPA 
has  developed  a  model  renovators 
training  curriculum,  titled  Minimizing 
Lead-Based  Paint  Hazards  During 
Renovation,  Remodeling,  and 
Repainting.  EPA  has  made  this  course 
available,  and  is  encouraging  its  use 
volimtarily  until  the  renovation  and 
remodeling  rule  is  effective.  The  course 
is  available  on  the  internet  at 
www.epa.gov/lead/rrmodel.htm.  In 
addition,  a  limited  number  of  printed 
copies  are  available  from  the  National 
Lead  Information  Center  at  1-800-424- 
LEAD.  As  in  the  existing  EPA  lead- 
based  paint  program  regulations.  States, 
Territories,  Indian  Tribes,  and 
Intertribal  Consortia  will  be  given  the 
opportunity  to  seek  authorization  for  a 
renovation  and  remodeling  activities 
program.  While  it  will  be  several  years 
before  the  regiilation  is  finalized.  States, 
Territories,  Indian  Tribes,  and 
Intertribal  Consortia  are  encouraged  to 
begin  considering  the  need  for  such  an 
authorized  program  in  their  jurisdiction^ 
TSCA  section  404(g)  funds  can  be 
utilized  to  assist  in  this  process. 

Although  the  list  is  not  exhaustive, 
the  following  activities  are  eligible  for 
funding  imder  TSCA  section  404(g)  if 
they  are  in  support  of  developing  and 
implementing  lead-based  paint 
programs  authorized  pursuant  to  40  CFR 
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part  745,  subpart  Q.  In  addition,  the 
Agency  will  consider  for  funding  other  - 
activities  which  focus  on  the 
development  and  implementation  of 
authorized  programs,  such  as: 

a.  Develop  and/or  adopt  lead  hazard 
standards  and  clearance  standards  for 
lead  in  soil,  dust,  and  paint; 

b.  Develop  and/or  enact  enabling 
legislation; 

c.  Adopt  implementing  regulations; 

d.  Develop  a  system  to  document 
certification  of  inspectors,  risk 
assessors,  supervisors,  workers  and 
project  designers; 

e.  Adjust  or  enhance  the  appropriate 
infrastructiu'e  to  accommodate 
additional  program  responsibilities; 

f.  Maintain,  improve  and/or  develop 
the  appropriate  infrastructure  to 
successfully  administer  and  enforce  a 
program  to  ensure  that  individuals 
engaged  in  lead-based  paint  activities 
are  properly  trained,  that  training 
programs  are  accredited,  that 
contractors  and  firms  engaged  in  such 
activities  are  certified; 

g.  Maintain,  improve  and/or  develop 
the  appropriate  infrastructure  to 
successfully  administer  and  enforce  a 
program  to  ensure  that  renovation 
contractors  provide  lead-hazard 
information  to  building  owners  and 
residents; 

h.  Oversee  the  conduct  of  certified 
contractors  engaged  in  lead-based  paint 
activities  to  ensure  that  they  are 
conducting  their  activities  according  to 
all  applicable  regulations,  including 
monitoring  inspection,  risk  assessment, 
and  abatement  activities  per  the 
authorized  program; 

i.  Oversee  accredited  training 
programs  perthe  authorized  program; 

j.  Develop  and/or  revise  as  needed, 
work  practice  standards  for  the  conduct 
of  lead-based  paint  activities  associated 
with  inspections,  risk  assessments,  and 
abatement; 

k.  Monitor  compliance  with  work 
practice  standards  or  regulations  for  the 
conduct  of  abatement  per  the  authorized 
program; 

1.  Implement  the  timely  training  of 
enforcement  inspectors; 

m.  Implement  lead-based  paint 
compliance  assistance  programs; 

n.  Implement  compliance  and 
enforcement  inspection  sampling 
techniques; 

o.  Adopt  or  develop  specific  lead- 
based  paint  hazard  values  or  standards; 

p.  Maintain,  improve,  and/or  develop 
specific  procedures  and  supporting 
docimientation  to  carry  out  itie 
enforcement  program  as  described  in  an 
authorized  program.  Typical  activities 
could  include  development  of 
administrative  or  civil  action 


procedures  and  the  associated  warning 
letters,  notices  of  noncompliance,  or  the 
equivalent; 

q.  Maintain,  improve,  and/or  develop 
specific  procedures  and  supporting 
dociimentation  to  carry  out  Uie  tracking 
of  tips  and  complaints  as  described  in 
the  authorized  program.  Typical 
activities  could  include  development  of 
methods  of  recording  the  receipt  of - 
complaints,  referring  lead-based  paint 
complaints  to  appropriate  State  or  local 
agencies,  tracking  the  follow-up 
investigation,  tracking  any  enforcement 
action  associated  with  the  complaint, 
and  notifying  citizens  of  the  disposition 
of  their  complaints;  

r.  Prepare  a  report  per  40  CFR 
745.327(d)  and/or  40  CFR  part  31  grant 
reporting  requirements  on  the 
applicant's  program  progress  and 
performance; 

s.  Develop  and/or  revise  as  needed, 
the  lead-based  paint  programs, 
including  regulations  or  procedures  for 
decertification,  suspension,  revocation 
or  modification  of  approvals  and 
certificates; 

t.  Develop  and/or  revise  as  needed, 
requirements  for  the  administration  of  a 
third-party  certification  exam; 

u.  Develop  and/ or  revise  as  needed, 
lead-based  paint  programs'  authority  to 
enter,  for  purposes  of  inspection,  and 
other  relevant  enforcement  authorities; 

v.  Develop  and/or  revise  as  needed, 
enforcement  remedies,  procedures,  etc.; 

w.  Maintain,  improve  and/or  develop 
techniques  for  targeting  lead-based  paint 
activities'  inspections; 

x.  Improve  the  timeliness  of  the 
processing  and  follow-up  of  inspection 
reports  and  other  information  generated 
through  enforcement  related  activities 
associated  with  a  lead-based  paint 
program; 

y.  Enhance  the  capacity  to  improve 
compliance  with  Lead  Program  laws, 
and  effectively  develop  and  issue 
enforcement  remedies/responses  to 
violations; 

z.  Foster  activities  that  would  increase 
the  efficiency  of  an  applicant's  program 
to  ensure  that  individuals  engaged  in 
lead-based  paint  activities  are  properly 
trained;  that  training  programs  are 
accredited;  and  that  contractors  engaged 
in  such  activities  are  certified.  These 
activities  could  include  initiatives  to 
develop  local  capacity  in  low-income 
and  rural  areas,  to  promote  increased 
competition  in  the  regulated  commimity 
through  agreements  which  permit 
entities  recognized  by  an  outside 
jurisdiction  to  operate  in  the  grantees 
jurisdiction  (referred  to  as 
"reciprocity"),  and  similar  efforts. 

6.  Award  and  distribution  of  funds. 
EPA  currently  expects  that  up  to  $12.5 


million  of  FY2O02  appropriated  funds 
will  be  available  during  the  FY2002 
funding  cycle  for  financial  assistance 
under  TSCA  section  404(g)  for  awards  to 
States,  Territories,  Indian  Tribes,  and 
Intertribal  Consortia  for  development 
and  implementation  of  EPA-authorized 
lead-based  paint  programs,  and  for 
EPA's  direct  implementation  of 
programs  in  States.  Territories,  and 
Indian  Tribes  that  do  not  have  EPA 
authorized  programs.  Additional  TSCA 
section  404(g)  carry-over  funds  from 
previous  years  may  also  be  available 
from  some  Regions.  For  FY2002 
funding,  the  Agency  is  setting-aside  $1 
million  of  the  $12.5  million  for  eligible 
Indian  Tribes  and  Intertribal  Consortia. 
The  remaining  $11.5  million  plus  any 
available  carry-over  dollars  will  be  used 
to  fund  State,  Territorial,  and  Federal 
lead-based  paint  programs.  Because  of 
the  timing  of  this  notice,  it  is  likely  that 
the  section  404(g)  funds  will  be  not  be 
awarded  until  late  in  FY  2002  or  early 
FY  2003. 

a.  Financial  assistance  to  Indian 
Tribes  and  Intertribal  Consortium.  Each 
Indian  Tribe  and  Intertribal  Consortium 
that  submits  a  qualifying  proposal  and 
is  making  siifficient  progress  toward  the 
development  and/or  implementation  of 
an  acceptable  lead-based  paint  program, 
as  determined  by  the  EPA  Regional 
Offices,  may  receive  base  funding  of 
$50,000.  Though  Indian  Tribes  and 
Intertribal  Consortia  may  submit 
qualifying  proposals,  the  award  of  funds 
will  be  based  upon  the  applicant's 
progress  in  developing  an  acceptable 
program,  including  implementing 
regulations  and  seeking  program 
authorization  from  EPA.  Failure  to  make 
satisfactory  progress  toward  program 
authorization  may  result  in  the  Indian 
Tribe  or  Intertribal  Consortimn 
receiving  reduced  or  no  funding.  The 
Regional  Offices  will  have  the 
discretion,  as  part  of  their  grant 
oversight  responsibilities,  to  determine 
if  the  progress  being  made  toward 
program  authorization  is  sufficient  to 
warrant  funding.  Further  distribution  of 
the  Indian  Tribal  and  Intertribal 
Consortia  set-aside  funds  will  be 
dependent  upon  the  number  of 
applicants,  the  progress  that  the  grantee 
is  making  in  developing  a  program,  the 
status  of  expenditures  of  previously 
awarded  funds,  population,  and  the 
relative  strength  of  the  proposal.  After 
the  closing  date  for  submittal  of  Indian 
Tribe  and  Intertribal  Consortium 
applications  speci^ed  in  this  Notice, 
EPA  Headquarters  and  Regional  Offices 
will  consider  each  of  the  proposals,  and 
make  decisions  about  the  level  of 
funding  to  be  awarded  to  each  of  the 
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applicants.  Following  those  decisions, 
EPA  Headquarters  will  transfer  the 
funds  to  the  Regional  Offices  for  award 
to  the  Tribes  and  Intertribal  Consortia. 
Because  of  the  timing  of  this  Notice,  it 
is  likely  that  the  FY  2002  section  404(g) 
funds  will  not  be  awarded  until  FY 
2003.  hidian  Tribal  and  Intertribal 
Consortia  set-aside  funds  will  not  be 
included  in  the  formula  funds  pool  for 
States  and  Territories  discussed  in  Unit 
I.D.6.b. 

b.  Financial  assistance  to  States  and 
Territories.  The  process  used  by  EPA  for 
determining  award  funding  levels  for 
States  and  Territories  involves  two 
steps.  EPA  Headquarters  first 
determines,  based  on  various  factors 
discussed  in  this  unit,  the  funding  level 
that  will  be  made  available  to  each  of 
the  EPA  Regional  Offices  for  grantee 
awards  in  the  respective  regions. 
Following  distribution  of  the  funds  to 
the  EPA  Regional  Offices,  the  Regional 
Offices  then  make  decisions  on  the 
actual  funding  level  to  be  received  by 
each  of  the  grantees. 

The  Agency  currently  uses  a  three- 
tiered  system  to  implement  step  one: 
The  process  for  deciding  the  amount  of 
FY2002  cooperative  agreement  funds 
that  will  be  distributed  to  the  EPA 
Regional  Offices.  This  system  is 
designed  to  provide  a  base  funding  level 
for  each  qualified  applicant  and  to 
provide  funding  for  EPA  Headquarters 
and  Regional  C^ces  to  address  direct 
program  implementation 
responsibilities,  while  providing  funds 
targeted  to  areas  with  the  greatest 
potential  lead  burden.  The  system 
accomplishes  this  first  by  providing  a 
discretionary  funding  set-aside  that  is 
used  to  fund  special  needs  among  the 
grantees;  second  by  providing  a  base 
funding  set-aside  for  every  potential 
State  and  Territorial  applicant;  and 
third  by  providing  funding  based  on  a 
formula  that  considers  the  relative  lead 
burden  estimated  to  exist  within  a  State 
or  Territory.  _ 

The  discretionary  funding  set-aside 
involves  setting  aside  $200,000  of  funds 
for  each  of  the  10  EPA  Regional  Offices 
(total  $2.0  million)  for  discretionary 
funding  of  grantee  activities  as  well  as 
the  Regional  direct  implementation 
activities.  These  funds  are  primarily 
intended  to  provide  each  Region  with 
the  means  of  awarding  funds  to  States 
and  Territories  based  upon  the  progress 
that  the  grantee  is  making  in  developing 
a  program,  the  overall  quality  of  the 
program,  and/or  identified  needs.  The 
EPA  Regional  Offices  will  also  have  the 
discretion  to  use  these  dollars  to  help 
support  the  Federal  program  within  the 
Region. 


The  base  funding  set-aside  provides  a 
base  level  of  funds  for  every  potential 
State  and  Territorial  applicant,  and 
where  it  is  necessary  for  EPA  to 
implement  lead-based  paint  programs  in 
various  States  and  Territories,  it 
provides  funds  to  help  support  Federal 
program  implementation.  Each  State 
that  submits  a  qualifying  proposal  and 
is  making  sufficient  progress  toward 
development  and  implementation  of  an 
authorized  lead-based  paint  program 
may  receive  a  base  funding  allotment  of 
$100,000.  Each  Territory  that  submits  a 
qualifying  proposal  and  is  making 
sufficient  progress  toward 
implementation  of  an  acceptable 
program  may  receive  a  $50,000  base. 
However,  base  level  funding  for  non- 
authorized  States  and  Territories  may  be 
reduced  by  the  Regional  Offices 
depending  on  progress  made  toward  the 
development  and/or  implementation  of 
acceptable  programs.  A  base  level 
funding  of  $50,000  for  each  State  and 
Territory  within  the  given  Region  which 
does  not  submit  an  application  and/or 
receive  a  grant  imder  this  funding 
program  will  be  set-aside  for  EPA  use  to 
help  implement  these  programs  in  non- 
authorized  program  areas.  The  base 
funds  set-aside  for  non-authorized  and/ 
or  non-participants  in  the  program  are 
apportioned  to  EPA  Regional  and  EPA 
Headquarters  Offices  based  upon  direct 
implementation  funding  needs,  and  are 
intended  to  ensure  that  EPA  has 
adequate  funds  to  directly  implement 
the  lead-based  paint  programs  in  non- 
authorized  States,  Territories,  and 
Indian  Tribes. 

Once  base  and  discretionary  funding 
set-asides  are  accoimted  for,  the 
remaining  State  and  Territorial  funds 
are  set-aside  for  distribution  through  the 
third  tier  of  the  process  which  involves 
allocating  funds  for  every  potential  State 
and  Territorial  applicant  based  on  a 
formula  that  considers  the  relative  lead 
burden  estimated  to  exist  within  States 
and  Territories.  States  and  Territories 
whose  funding  requests  exceed  their 
base  allotments  can  be  given  additional 
funds  ("formula  funds")  based  upon 
their  relative  lead  burden,  and  for  this 
exercise,  all  50  States,  the  District  of 
Colimibia,  and  the  Territories  are  used 
to  calculate  the  formula  distribution. 
Formula  funds  determined  for  all  non- 
authorized  States  and  Territories  will  be 
set-aside  for  Federal  program 
implementation,  and  will  also  be 
apportioned  to  EPA  Headquarters 
Offices  and  EPA  Regional  Offices  based 
upon  direct  implementation  funding 
needs. 

In  calcidating  the  lead  burden  for  the 
formula  rankings,  EPA  uses  readily 
available  data  derived  from  the  1990  . 


Census  of  Population  and  Housing, 
along  with  other  data  from  HUD.  The 
formula  uses  four  factors  to  generate  an 
estimate  of  the  potential  lead  problem, 
or  "lead  burden,"  in  each  State  and 
Territory.  Two  of  these  factors,  the 
number  of  housing  units  with  lead- 
based  paint  and  the  number  of  children 
under  age  6,  express  the  potential 
magnitude  of  the  lead  problem.  The 
remaining  two  factors,  the  percentage  of. 
yoimg  children  in  poverty  and  the 
percentage  of  low-income  housing  units 
with  lead-based  paint,  express  the 
potential  severity  of  the  problem. 

In  determining  formiUa  rankings,  each 
State  and  Territory  is  scored 
independently  for  each  factor,  and  the 
four  individual  factor  scores  for  each  of- 
the  States  and  Territories  are  then 
summed  to  obtain  an  overall  score  for 
that  applicant  (a  combined  factor  score). 
The  combined  factor  scores  of  all  States 
and  Territories  applying  for  formula 
funds  are  then  summed,  and  the 
percentage  of  the  total  sum  represented 
by  the  individual  state's  or  Territory's 
score  is  then  identified.  The  applicant's 
formula  allotment  is  determined  by 
multiplying  the  total  formida  funding  by 
the  percentage  scores  of  the  individual 
State  or  Territory. 

After  funding  levels  (base, 
discretionary,  and  formula  set-asides) 
are  determined  for  each  State  and 
Territory,  the  funds  will  be  pooled  for 
each  Region  and  transferred  in  bulk  to 
the  respective  Regional  accounts.  This 
distribution  includes  formula  and  base 
set-aside  funds  determined  for  aU  non- 
authorized  States  and  Territories,  which 
are  apportioned  to  EPA  Headquarters 
and  Regional  Offices  based  upon  direct 
implementation  funding~needs,  and 
used  by  the  Agency  to  support  the 
administration  and  enforcement  of  lead- 
based  paint  programs  in  all  non- 
authorized  areas  including  Indian  Tribal 
areas.  Prior  to  the  regional  distribution, 
any  formiUa  and  base  funds  set-aside  for 
Federal  program  implementation  which 
exceed  Regional  and  Headquarters 
needs  will  be  reapportioned  to  the 
regional  pots  of  money  using 
information  developed  as  part  of  the 
formula  process,  for  distribution  to  State 
and  Territories. 

Following  distribution  of  the  funds  to 
the  Regional  Office  accounts,  then  the 
second  step  in  the  distribution  process 
occurs;  Regional  Offices  determining  the 
actual  funding  level  to  be  received  by 
each  of  the  grantees.  Fxmding  levels  per 
grantee  will  be  determined  by  the 
Regional  Offices  based  on  the 
application  submitted  and  may  be 
decreased  or  increased  based  on 
performance  and/ or  by  fiscal  need 
which  may  include  an  evaluation  of  the 
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progress  that  the  grantee  is  making  in 
developing  a  program,  an  evaluation  of 
the  performance  of  the  grantee  in 
implementing  a  program,  an  evaluation 
of  expenditures  of  previously  awarded 
funds,  and/or  an  evaluation  of  future 
funding  needs, 

7.  Submission  requirements. 
Applicants  are  directed  to  40  CFR  part 
35,  subpart  A  and  subpart  B  for  details 
on  the  submission  requirements  for 
grant  applications.  To  be  considered  for 
funding,  each  application  must  include 
the  following  components  listed  in  40 
CFR  part  35.104  (applicable  to  States 
and  Territories)  or  40  CFR  part  35.505 
(applicable  to  Indian  Tribes  and 
Intertribal  Consortia): 

a.  Meet  the  requirements  in  40  CFR 
part  31,  subpart  B; 

b.  Include  a  proposed  work  plan  that 
meets  the  requirements  in  40  CFR 
35.107  (for  States  and  Territories)  or  40 
CFR  35.507  (for  Indian  Tribes  or 
Intertribal  Consortia);  and 

c.  Specify  the  environmental  program 
and  the  amount  of  funds  requested. 

For  TSCA  Title  IV  section  404(g) 
funding  for  Indian  Tribes,  EPA  is 
soliciting  pre-application  grant 
proposals  prior  to  the  submittal  of  the 
forms  and  certifications  listed  in  this 
unit.  This  pre-application  procedure 
entails  the  applicants  initially 
submitting  oidy  a  work  plan  and  a 
budget.  The  Agency  will  use  the 
applicants'  work  plans  and  budgets  to 
select  programs  to  be  funded  under  this 
grant  program.  After  EPA  conducts  a 
review  of  all  submitted  pre-applications, 
successful  applicants  will  be  contacted 
and  requested  to  submit  the  other 
required  dociunents  listed  in  this  unit, 
such  as  the  "Application  for  Federal 
Assistance"  form  (Standard  Form  424  or 
SF424) ,  and  the  "Budget  Information: 
Non-Construction  Programs"  form 
(SF424A).  In  addition,  as  part  of  the  pre- 
application,  Indian  Tribes  and/or 
Intertribal  Consortia  must  include  all 
appropriate  information  to  demonstrate 
that  they  meet  the  criteria  at  40  CFR 
35.693  for  treatment  as  a  State.  In  order 
for  Intertribal  Consortia  to  be  eligible  for 
financial  assistance  imder  TSCA  section 
404(g),  they  must  include  all 
appropriate  information  to  demonstrate 
that  they  meet  the  requirements  at  40 
CFR  35.504  concerning  eligibility. 

The  following  forms  and 
certifications,  which  are  contained  in 
EPA's  "Application  Kit  for  Assistance," 
must  be  included  in  all  applications: 

•  Standard  Form  424  (Application  for 
Federal  Assistance); 

•  Standard  Form  424A  (Budget 
Information-Non-Construction 
Programs); 


•  Standard  Form  424  B  (Assiirances- 
Non-Construction  Programs); 

•  Standard  Form  LlX  (Disclosiu^  of 
Lobbying  Activities  ); 

•  Certification  Regarding  Debarment 
and  Suspension; 

•  EPA  Form  4700-4  (Compliance 
Review  Report  Form);  and 

•  Quality  Assurance  Statement. 
Application  Kits  for  Assistance  are 
available  from  any  of  EPA's  10  Regional 
Offices. 

The  following  regulations  may  also  be 
helpful  to  the  applicants  as  they  prepare 
their  financial  assistance  applications: 
40  CFR  part  7  (Nondiscrimination  in 
Programs  Receiving  Federal  Assistance 
from  the  EPA);  40  CFR  part  12 
(Nondiscrimination  on  the  Basis  of 
Handicap  in  Programs  or  Activities 
Conducted  by  the  EPA);  40  CFR  part  32 
(Government  Wide  Debarment  and 
Suspension  and  Govenmient  Wide 
Requirements  for  Drug-Free  Workplace); 
and  40  CFR  part  29  (Intergovernmental 
Review  of  EPA  Programs  and 
Activities). 

Where  a  single  State  or  Territorial 
agency  has  been  designated  as 
responsible  for  coordinating  lead 
activities,  EPA  encourages  that  agency 
to  apply  for  funding  under  TSCA 
section  404(g).  Coordination  of 
Federally  funded  lead  activities  by  a 
single  agency  is  viewed  as  conducive  to 
achieving  integration  of  lead  activities. 
Early  consultations  are  recommended 
between  prospective  applicants  and 
their  EPA  Regional  Offices.  Because 
TSCA  grants  will  be  administered  at  the 
Regional  level,  these  consultations  can 
be  critical  to  the  success  of  a  project  or 
program,  and  can  also  contribute 
substantially  to  efficient  program 
operations.  As  part  of  the  work  plan, 
^A  Regional  Offices  may  ask  for 
additional  information  that  will  be 
useful  in  evaluating  the  program  such  as 
the  status  of  enabling  legislation,  a 
detailed  line-item  budget  with  sufficient 
information  to  clearly  justify  costs,  a  list 
of  work  products  or  deliverables,  a 
schedule  for  their  completion  and 
application  for  program  authorization 
imder  TSCA,  and  a  description  of  any 
financial  assistance  received  from  other 
Federal  soim:es  concerning  the  lead 
program.  Applicants  must  also  include 
all  appropriate  information  on  program 
income  in  accordance  with  40  CFR 
31.25. 

Work  plans  are  to  be  negotiated 
between  applicants  and  their  Regional 
Offices  to  ensure  that  both  EPA,  State, 
Territorial,  and  Tribal  priorities  are 
addressed.  Any  application  from  a  State, 
Territory,  Indian  Tribe,  or  Intertribal 
Consortiiun  that  is  not  making  sufficient 
progress  toward  implementation  of  an 


acceptable  program  will  not  be  funded. 
Also,  any  applicant  proposing  the 
collection  of  envirotmiental  or  health 
related  measurements  or  data  generation 
■must  adequately  address  the 
requirements  of  40  CFR  31.45  relating  to 
quality  assurance/quality  control.  EPA 
issued  final  guidance  that  provides 
details  about  EPA's  requirements  for  the 
preparation  of  "quality  management 
plans."  The  finalized  document  is  titled 
EPA  Requirements  for  Quality 
Management  Plans  (EPA  QA/R-2,  March 
2001),  and  is  available  from  each 
Regional  Office. 

8.  Application  procedures. 
Applications  must  be  submitted  to  the 
appropriate  EPA  Regional  Office  in 
duplicate;  one  copy  to  the  Regional  lead 
program  branch  and  the  other  to  the 
Regional  grants  management  branch.  In 
the  case  of  electronic  applications,  if 
allowed  by  a  particular  EPA  Regional 
Office,  the  applicant  should  follow  the 
procedures  required  by  the  Regional 
Office  for  submission  of  electronic 
applications.  After  the  formula  funding 
calculations  are  determined  and  the 
funds  are  transferred  to  the  appropriate 
EPA  Regional  account,  the  Regional 
Office  lead  contact  person  will  contact 
the  applicant  and  discuss  the  final 
award  allotment.  EPA  Regional  Offices 
may  request  the  applicant  to  modify  its 
proposed  work  plan  and  cooperative 
agreement  based  upon  the  final 
cooperative  agreement  allotment.  For 
Tribal  applicants,  final  negotiations  for 
the  award  of  the  grants,  including  the 
completion  of  a  final  work  plan  a&d 
budget,  will  be  completed  after  the 
determination  of  successful  applicants. 

9.  Reporting.  Pursuant  to  40  CFR 
31.40,  grantees  shall,  at  a  minimum, 
submit  annual  performance  reports  to 
the  appropriate  EPA  Regional  Office. 
These  requirements  were  approved  by 
the  Office  of  Management  and  Budget 
(0MB)  under  OMB  Control  No.  2030- 
0020  (General  Administrative 
Requirement  for  Assistance  Programs). 
The  individual  Regional  Offices  may 
require  that  these  reports  be  submitted 
on  a  quarterly  or  semiaimual  basis,  but 
not  more  frequently  than  quarterly.  The 
specific  information  contained  within 
the  report  will  include,  at  a  minimum, 
a  comparison  of  actual 
accomplishments  to  the  objectives 
established  for  the  period.  Regional 
Offices  may  ask  for  the  inclusion  of 
specific  data  (e.g.,  providing  to  EPA- 
specific  address  information  associated 
with  the  abatement  notifications  that  are 
received  by  the  grantee)  as  part  of  the 
annual  performance  report  bom  the 
grantees  which  may  be  useful  for 
Agency  reporting  under  the  Government 
Performance  and  Results  Act.  It  is 
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assumed  that  any  data  that  is  requested 
to  be  submitted  by  the  grantee  will 
already  have  been  collected  pursuant  to 
the  grantee's  work  plan. 

n.  What  Action  is  the  Agency  Taking? 

EPA  is  soliciting  applications  from 
States,  Territories,  Indian  Tribes, 
Litertribal  Consortia,  and  the  District  of 
Columbia  for  financial  assistance  for 
purposes  of  developing  and  carrying  out 
EPA-authorized  lead-based  paint 
programs.  Approximately  $12.5  million 
is  available  to  fund  cooperative 
agreements  with  States,  Indian  Tribes, 
Intertribal  Consortia,  Territories,  and  the 
District  of  Columbia  for  development 
and  implementation  of  EPA-authorized 
lead-based  paint  programs. 

m.  Statutory  Authority  and 
Regulations 

EPA  is  authorized  under  TSCA 
section  404(g)  to  make  grants  to  develop 
and  carry  out  authorized  lead-based 
paint  programs.  Regulations  governing 
these  cooperative  agreements  are  found 
at  40  CFR  part  31  and  part  35. 

IV.  Submission  to  Congress  and  the 
ComptroUer  General 

Grant  solicitations  such  as  this  are 
considered  rules  for  the  purpose  of  the 
Congressional  Review  Act  (CRA).  The 
CRA,  5  U.S.C.  801  et  seq.,  as  added  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
(SBREFA),  generally  provides  that, 
before  a  rule  may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 


"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects 

Environmental  protection.  Grants, 
Lead,  Training  and  accreditation. 

Dated:  August  19,  2002. 
Stephen  L.  Johnson, 

Assistant  Administrator  for  Prevention, 
Pesticides  and  Toxic  Substances. 

[FR  Doc.  02-23747  Filed  9-17-02;  8:45  am] 

BILUNG  CODE  6560-60-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7379-S] 

2002  National  Clean  Water  Act 
Recognition  Awards 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Notice;  announcement  of  EPA's 
2002  National  Clean  Water  Act 
Recognition  Awards  Presentation  at  the 
Water  Environment  Federation's 
Technical  Conference  (WEFTEC). 

summary:  The  U.S.  Environmental 
F*rotection  Agency  will  recognize 
municipalities  and  industries  for 
outstanding  and  innovative 
technological  achievements  in 
wastewater  treatment  and  pollution 
abatement  programs  at  the  annual  Clean 
Water  Act  Recognition  Awards 
ceremony  during  the  Water 
Environment  Federation's  Technical 
Conference  in  Chicago,  Illinois.  We  are 
recognizing  projects  or  programs  in 
operations  and  maintenance,  biosolids 
management,  pretreatment,  storm  water 
management  and  combined  sewer 
overflow  controls.  This  action  also 
announces  the  2002  national  awards 
winners. 

DATES:  Monday,  September  30,  2002, 
11:30  a.m.  to  1  p.m. 


ADDRESSES:  The  National  awards 
presentation  ceremony  will  be  held  at 
McCormick  Place  Convention  Center, 
Chicago,  Illinois. 

FOR  FURTHER  INFORMATION  CONTACT: 
Maria  E.  Campbell  at  the  U.S. 
Environmental  Protection  Agency, 
Office  of  Wastewater  Management, 
Municipal  Assistance  Branch,  1200 
Pennsylvania  Avenue,  NW.,  (4204M), 
Washington,  DC~20460,  (202)  564-0628, 
or  campbell.maria@epa.gov. 

SUPPLEMENTARY  INFORMATION:  The 
National  Clean  Water  Act  Recognition 
Awards  program  is  authorized  imder 
sec.  501(a)  and  (e)  of  the  Clean  Water 
Act.  The  awards  program  provides 
national  recognition  and  encourages 
public  support  of  programs  aimed  at 
protecting  the  public's  health  and  safety 
and  the  nation's  water  quality.  State 
water  pollution  control  agencies  and 
EPA  regional  offices  make 
recommendations  to  headquarters  for 
the  national  awards.  Programs  being 
recognized  are  in  compliance  with 
applicable  water  quality  requirements 
and  have  a  satisfactory  record  with 
respect  to  environmental  quality. 
Municipalities  and  industries  are 
recognized  for  their  demonstrated 
achievements  through  the  following: 

(1)  Outstanding  operations  and 
maintenance  practices  at  publicly 
owned  wastewater  treatment  facilities; 

(2)  Exemplary  biosolids  operating 
projects,  technology  development, 
research  and  public  acceptance  efforts; 

(3)  Mimicipal  implementation  and 
enforcement  of  local  pretreatment 
programs; 

(4)  Implementing  outstanding, 
innovative,  and  cost-effective  storm 
water  control;  and, 

(5)  Combined  sewer  overflow  control 
programs.  Wiimers  and  categories  for 
the  EPA's  2002  National  Clean  Water 
Act  Recognition  Awards  program  are  as 
follows: 


National  Operations  and  Maintenance  Awards: 
First  Place; 

City  of  Dallas  Southside  WWTP,  Dallas,  Texas 

City  of  Louisville  WWTP,  Louisville,  Colorado  

South  Berwick  Sewer  District,  South  Berwick,  Maine  

Passaic  Valley  Sewerage  Commissioners,  Newark,  New  Jersey 

City  of  Hamilton  WWTP,  Hamilton,  Montana  .- 

Village  of  Amherst  WWTF,  Amherst,  Wisconsin 

Selma-Kingsburg-Fowler  County  Sanitation  District,  Kingsburg,  Califomia 

Second  Place: 

Lancaster  Area  Sewer  Authority,  Susquehanna  WPCF,  Lancaster,  Pennsylvania 

Dale  Mabry  Advanced  WWTP,  Tampa,  Florida  

Town  of  Gorham  WWTF,  Gorham,  New  York  

City  of  Evansville  Eastside  WWTP,  Evansville,  Indiana  

Escatawpa  Regional  WWTP,  Moss  Point,  Mississippi 

Lineville  WWTP,  Lineville,  Iowa 

City  of  Sturgis  WWTP,  Sturgis,  South  Dakota  


Category 


Large  Advanced  Plant. 
Medium  Advanced  Plant. 
Small  Advanced  Plant. 
Large  Secondary  Plant. 
Medium  Secondary  Plant. 
Small  Secondary  Plant. 
Large  Non-Discharging  Plant. 

Large  Advanced  Plant. 
Medium  Advanced  Plant. 
Small  Advanced  Plant. 
Large  Secondary  Plant. 
Medium  Secondary  Plant. 
Small  Secondary  Plant. 
Large  Non-Discharging  Plant. 
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Category 


National  Biosolids  Management  Awards: 
First  Place: 

Merrimack,  WWTF,  Menimack,  New  Hampshire .>. 

City  of  Hood  River  WWTP,  Hood  River,  Oregon  

WNET,  PBS  Affiliate  Television  Station.  New  York,  New  York  &  U.S.  EPA  Region  til.  Water 
Protection  Division,  Philadelphia,  Pennsylvania. 
Second  Place: 

Roanoke  Regional  WPCP,  Roanoke,  Virginia 

City  of  Largo,  Wastewater  Reclamation  Facility,  Clearwater,  Rorida 

Lower  Colorado  River  Authority,  Burnet,  Texas '. 

Honorable  Mention: 

City  of  Port  Huron  WWTP,  Port  Huron,  Michigan 

National  Pretreatment  Awards: 
First  Place: 

Texarkana  Water  Utilities,  Texarkana,  Texas  

Chesterfield  County  Utilities  Department,  Chesterfield  County,  Virginia  

Sub-regional  Operating  Group  of  the  Cities  of  Glendale,  Mesa,  Phoenix,  Scottsdale  and 
Tempe,  Arizona. 
Second  Place: 

City  of  Bangor  WWTP,  Bangor,  Maine 

Palo  Alto  Regional  WQCP,  Palo  Alto,  Califomia 

San  Antonio  Water  System,  San  Antonio,  Texas  ~ 

National  Stomn  Water  Management  Awards: 

First  Place:  , 

Greater  Battle  Creek  Area  Watershed  Management  Project,  Battle  Cre^k,  Springfield  and 
Calhoun  County,  Michigan. 
Second  Place: 

Jefferson  Parish  Department  of  Environmental  Affairs,  Jefferson,  Louisiana 

National  Combined  Sewer  Overflow  Control  Awards: 
First  Place — Tie 

Lincoln  Sanitary  District,  Lincoln,  Maine. 

Sanitary  District  of  Michigan  City,  Michigan  City,  Indiana. 


Large  Operating  Projects. 
Small  Operating  Projects. 
Public  Acceptance  (Municipal). 


Large  Operating  Projects — tie. 
Large  Operating  Projects— tie. 
Small  Operating  Projects. 

Small  Operating  Projects. 


0-25  Slgnifk^ant  Industrial  Users  (SlUs). 
26-100  SlUs. 
Greater  than  100  SlUs. 


0-25  SlUs. 
26-100  SlUs. 
Greater  than  100  SlUs. 


Municipal. 
Municipal. 


Dated:  September  12,  2002. 
James  A.  Hanlon, 

Director,  Office  of  Wastewater  Management. 
[FR  Doc.  02-23744  Filed  9-17-02;  8:45  am] 

BILUNG  CODE  6S60-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2002-0180;  FRL-719a-7] 

Chiorpropham  Tolerance 
Reassessment  Decision;  Notice  of 
Availability 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  constitutes  the 
Agency's  report  on  the  Food  Quality 
Protection  Act  (FQPA)  tolerance 
reassessment  progress  and  risk 
management  decision  for  chiorpropham, 
armounces  the  Agency's  decision,  and 
releases  the  human  health  risk 
assessment  and  related  dociunents 
supporting  this  decision  to  the  public. 
This  notice  of  tolerance  reassessment  for 
chiorpropham  starts  the  30-day  public 
comment  period  during  which  the 
public  is  invited  to  submit  comments  on 
the  Agency's  "Report  of  the  FQPA 
Tolerance  Reassessment  Progress  and 
Risk  Management  Decision  (TRED)"  for 


chiorpropham.  If  any  comment  causes 
the  Agency  to  revise  its  decision  on 
tolerance  reassessment  for 
chiorpropham,  the  Agency  will  publish 
a  notice  of  its  amendment  in  the  Federal 
Register.  The  Agency's  reassessment  of 
dietary  risk,  including  public  exposure 
through  food  and  drinking  water  as 
required  by  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA),  as  amended  by 
FQPA,  indicate  that  dietary  risk  from 
stored  potatoes  treated  with 
chiorpropham  per  se,  poses  no  risk 
concerns  within  the  limits  of  the 
reassessed  tolerances  associated  with 
chiorpropham  use  on  potatoes. 

DATES:  Conmients  must  be  submitted  on 
or  before  October  18.  2002. 

ADDRESSES:  Conmients  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  ID  number 
OPP-2002-0180  in  the  subject  line  on 
the  first  page  of  your  response. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Mullins,  Special  Review  and 
Reregistration  Division  (7508C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW..  Washington,  DC  20460; 


telephone  number:  (703)  308-«044;  e- 
mail  address:  mullins.gary@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  This  action  may,  however,  be 
of  interest  to  those  persons  who  are  or 
may  be  required  to  conduct  testing  of 
chemical  substances  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  or  the  FFDCA.  Since  other 
entities  may  also  be  interested,  the 
Agency  has  not  attempted  to  describe  all 
the  specific  entities  that  may  be  affected 
by  this  action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  hitemet  Home  Page  at  http:// 
wrww.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
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the  entry  for  this  dociunent  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

To  access  TRED  documents 
electronically,  go  directly  to  the  TREDs 
table  on  the  EPA  Office  of  Pesticide 
Programs  Home  Page,  at  http:// 
www.epa.gov/pesticides/reregistration/ 
status.htm. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  ID  niunber  OPP- 
2002-0180.  The  official  record  consists 
of  the  documents  specifi^cally  referenced 
in  this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  Confidential  Business 
Information  (CBI).  This  official  record 
includes  the  dociunents  that  are 
physically  located  in  the  docket,  as  well 
as  the  docimients  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket  ID 
number  OPP-2002-0180  in  the  subject 
line  on  the  first  page  of  your  response. 

1.  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Hwry., 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 


PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  opp-docket@epa.gov,  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0/9.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  ID  number 
OPP-2002-0180.  Electronic  comments 
may  also  be  filed  online  at  many  Federal 
Depository  Libraries. 

D.  How  Should  I  Handle  CBI  that  I  Want 
to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTOER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Commen  ts  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  yoiir 
comments: 

1.  Explain  yo\u  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  notice  or  collection  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  ID  number 
assigned  to  this  action  in  the  subject 


line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 

n.  Background 

A.  What  Action  is  the  Agency  Taking? 

This  notice  constitutes  and  announces 
the  availability  of  the  chlorpropham 
TRED,  This  decision  has  been 
developed  as  part  of  the  public 
participation  process  that  EPA  and  the 
U.S.  Department  of  Agriculture  (USDA) 
are  using  to  involve  the  public  in  the 
reassessment  of  pesticide  tolerances 
under  FFDCA.  EPA  must  review 
tolerances  and  tolerance  exemptions 
that  were  in  effect  when  FQPA  was 
enacted  in  August  1996,  to  ensure  that 
these  existing  pesticide  residue  limits 
for  food  and  feed  commodities  meet  the 
safety  standard  of  the  new  law. 

In  reviewing  these  tolerances,  the 
Agency  must  consider,  among  other 
things,  aggregate  risks  from  non- 
occupational sources  of  pesticide 
exposure,  whether  there  is  increased 
susceptibility  to  infants  and  children, 
and  the  ciunulative  effects  of  pesticides 
with  a  common  mechanism  of  toxicity. 
The  tolerances  are  considered 
reassessed  once  the  safety  finding  has 
been  made  that  aggregate  risks  are  not 
of  concern.  A  reregistration  eligibility 
decision  (RED)  was  completed  for 
chlorpropham  in  April  1995,  prior  to 
FQPA  enactment,  and  therefore  needed 
an  updated  assessment  to  consider  the 
provisions  of  the  Act. 

The  FQPA  requires  that  the  Agency 
consider  "available  information" 
concerning  the  cumulative  effects  of  a 
particular  pesticide's  residues  and 
"other  substances  that  have  a  common 
mechanism  of  toxicity."  The  reason  for 
consideration  of  other  substances  is  due 
to  the  possibility  that  low-level 
exposures  to  multiple  chemical 
substances  that  cause  a  common  toxic 
effect  by  a  common  mechanism  could 
lead  to  the  same  adverse  health  effect  as 
would  a  higher  level  of  exposure  to  any 
of  the  other  substances  individually. 
EPA  did  not  perform  a  cumulative  risk 
assessment  as  part  of  this  reregistration 
review  of  chlorpropham,  because  the 
Agency  has  not  determined  if  there  are 
any  other  chemical  substances  that  have 
a  mechanism  of  toxicity  common  with 
that  of  chlorpropham.  Lf  EPA  identifies 
other  substances  that  share  a  common 
mechanism  of  toxicity  with 
chlorpropham,  then  a  cumulative  risk 
assessment  will  be  conducted  that 
includes  chlorpropham.  Further,  EPA  is 
in  the  process  of  developing  criteria  for 
characterizing  and  testing  endocrine 
disrupting  chemicals  and  plans  to 
implement  an  Endocrine  Disruptor 
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Screening  Program.  Chlorpropham  will 
be  reevaluated  at  that  time  and 
additional  studies  may  be  required. 

Additionally,  the  Agency  has 
evaluated  the  dietary  risk  associated 
with  chlorpropham  and  has  determined 
that  provided  the  Special  Local  Need 
(SLN)  registration  for  Easter  lily  bulb 
use  is  amended  to  reduce  the  maximum 
rate  of  application  from  3.99  pounds 
active  ingredient/acre  to  2.0  pounds 
active  ingredient/acre,  as  agreed  upon 
by  stakeholders,  there  is  a  reasonable 
certainty  that  no  harm  to  any  population 
subgroup  will  result  from  aggregate 
exposure  to  chlorpropham  when 
considering  dietary  exposure  and  all 
other  non-occupational  sources  of 
pesticide  exposure  for  which  there  is 
reliable  information.  Therefore,  with 
this  mitigation  measure  in  place,  15 
tolerances  are  now  considered 
reassessed  and  9  new  tolerances  will  be 
established  for  residues  of 
chlorpropham  in/on  raw  agricultural 
commodities  under  section  408(q)  of  the 
FFDCA. 

All  registrants  of  pesticide  products 
containing  the  active  ingredient  listed  in 
this  document  have  been  sent  the 
appropriate  TRED  docimient,  and  must 
respond  to  labeling  requirements  within 
8  months  of  receipt.  In  addition,  the 
Agency  requests  a  response  to  the 
generic  Data  Call-in  (DCI)  letter  from 
technical  registrants  within  90  days  of 
receipt. 

The  reregistration  program  is  being 
conducted  under  Congressionally- 
mandated  time  frames,  and  EPA 
recognizes  both  the  need  to  make  timely 
reregistration  decisions  and  to  involve 
the  public.  All  comments  received 
within  30  days  of  publication  of  this 
Federal  Register  notice  will  be 
considered  by  the  Agency.  If  any 
comment  significanUy  impacts  this 
TRED,  the  Agency  will  amend  its 
decision  by  publishing  a  Federal 
Register  notice. 

B.  What  is  the  Agency's  Authority  for 
Taking  this  Action? 

The  legal  authority  for  this  TRED  falls 
under  FDPRA,  as  amended  in  1988  and 
1996.  Section  4(g)(2)(A)  of  FIFRA 
directs  that,  after  submission  of  all  data 
concerning  a  pesticide  active  ingredient, 
"the  Administrator  shall  determine 
whether  pesticides  containing  such 
active  ingredient  are  eligible  for 
reregistration,"  and  either  reregistering 
products  or  taking  "other  appropriate 
regulatory  action." 

List  of  Subjects 

Environmental  protection.  Pesticides, 
Tolerances. 


Dated:  September  10,  2002. 

Lois  A.  Roasi, 
Director,  Special  Review  and  Reregistration 
Division,  Office  of  Pesticide  Programs. 
[FR  Doc.  02-23593  Filed  9-17-02;  8:45  am) 
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ENVIRONMENTAL  PROTECTK>N 
AGENCY 

[OPP-2002-0192;  FRL-7197-9] 

Dlquat  Dibromkte;  Notic*  of 
Availability  of  Daclslon  on  Syngwrta't 
Request  to  Modify  Label  Requirements 
and  Closure  of  1995  RED 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

SUMMARY:  This  notice  annoimces  EPA's 
intention  to  modify  certain  occupational 
and  residential  risk  mitigation  measures 
that  were  imposed  as  a  result  of  the 
1995  Reregistration  Eligibility  Decision 
(RED)  for  diquat  dibromide.  At  the  end 
of  4he  comment  period,  the  Agency  will 
consider  this  action  an  immediate  final 
decision  and  the  1995  RED  closed, 
unless  adverse  comments  are  received. 
The  Agency  conducted  this 
reassessment  in  response  to  new  data 
submitted  by  the  technical  registrant, 
Syngenta  Crop  Protection,  Inc.  Syngenta 
has  requested  the  Agency  modify 
certain  diquat  dibromide  label 
requirements  including:  Personal 
protective  equipment  (PPE),  closed 
loading  system  for  aerial  applications, 
reentry  intervals,  and  allow  residential 
broadcast  spray  uses. 

DATES:  Comments,  identified  by  docket 
identification  (ID)  number  OPP-2002- 
0192,  must  be  received  on  or  before 
October  18,  2002. 

ADDRESSES:  Qomments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  th^  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  ED  number 
OPP-2002-0192  in  the  subject  line  on 
the  first  page  of  your  response. 

FOR  FURTHER  INFORMATION  CONTACT: 

Tyler  Lane,  Special  Review  and 
Reregistration  Division  (7508C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460; 
telephone  nimaber:  (703)  305-2737;  e- 
mail  address:  lane.tyler^pa.gov. 

SUPPLEMENTARY  INFORMATION: 


I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general,  nevertheless,  a  wide  range  of 
stakeholders  will  be  interested  in 
obtaining  information  on  the  label 
adjustments  for  diquat  dibromide, 
including  environmental,  human  health, 
and  agricultural  advocates;  the  chemical 
industry;  pesticide  users;  and  members 
of  the  public  interested  in  the  use  of 
pesticides  on  food.  Since  other  entities 
also  may  be  interested,  the  Agency  has 
not  attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 

^Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  On  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register — ^Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  Copies  of  the 
tolerance  reassessment  decision  and 
supporting  risk  assessment  documents 
for  die  reregistration  of  diquat 
dibromide  may  also  be  accessed  at  http:/ 
/www.epa.gov/pesticides/reregistration/ 
diquat_dibromide.htm. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  ID  number  OPP- 
2002-0192.  The  official  record  consists 
of  the  documents  specifically  referenced 
in  this  action,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  Confidential 
Business  Information  (CBI).  This  official 
record  includes  the  docimients  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Rm.  119,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 
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C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket  ID 
number  OPP-2002-0192  in  the  subject 
line  on  the  first  page  of  your  response. 

1 .  By  mail.  Submit  yoiu  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington.  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  {7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m..  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
yoiu-  comments  electronically  by  e-mail 
to:  opp-docket@epa.gov,  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0/9.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  ID  number 
OPP-2002-0192.  Electronic  comments 
may  also  be  filed  online  at  many  Federal 
Depository  Libraries. 

D.  How  Should  I  Handle  CBI  That  I 
Want  to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 


version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  identified 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
document. 

7.  To  ensure  proper  receipt  by  EPA, 
be  siue  to  identify  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 

11.  Background 

A.  What  Action  is  the  Agency  Taking? 

In  1995,  the  Agency  published  its 
Reregistration  Eligibility  Decision  (RED) 
for  diquat  dibromide.  Subsequent  to  the 
publication  of  the  1995  RED,  the 
technical  registrant  submitted 
additional  data  to  further  refine  diquat 
dibromide  worker  exposure  and 
residential  broadcast  spray  use 
scenarios. 

Changes  to  thg  PPE  label  requirements 
of  the  1995  RED  "are  based  on  the 
submission  of  additional  data  from  a 
biomonitoring  study  of  knapsack 
applications  of  the  closely  related 
chemical  paraquat,  and  a 
reconsideration  of  the  acute  dermal 
toxicity  endpoint.  The  Agency 
reevaluated  the  dermal  toxicity 
endpoint  and  rendered  a  decision  that 
the  repeated  dose  dermal  toxicity  study 
used  for  the  1995  RED  was  not 
appropriate  for  use  in  the  risk 
assessment  because  the  skins  of  the  rats 


used  in  the  study  were  compromised. 
Instead,  the  Agency  extrapolated  a 
dermal  toxicity  endpoint  from  a  shoit- 
term  oral  study  on  rabbits. 

The  Agency  has  also  reevaluated  • 
dermal  absorption  assumptions. 
Previously,  EPA  assumed  a  standard 
absorption  rate  of  4.1% ,  based  on  a  rat 
dermal  absorption  study.  Syngenta  cited 
a  human  dermal  absorption  study 
estimating  a  0.3%  dermal  absorption 
rate  for  diquat  dibromide  (Feldman  RJ 
and  Maibach  HI,  "Percutaneous 
penetration  of  some  pesticides  and 
herbicides  in  man"  Tox.  Appl.  Pharm. 
28  126-132, 1974).  The  Agency  has 
relied  on  data  provided  by  the  Feldman- 
Maibach  study  for  previous  risk 
assessments,  and  believes  the  study  to 
be  acceptable  and  the  data  valid  for  use 
in  this  risk  assessment.  The  use  of  the 
dermal  absorption  factor  of  0.3%  further 
refines  all  aggregate  margins  of  exposure 
(MOEs)  above  the  target  MOE  of  100, 
which  would  not  be  of  concern  to  the 
Agency. 

The  Agency  has  evaluated  the  request 
to  modify  the  cited  label  requirements 
and  summarized  its  assessment  in  the 
Occupational  Risk  Evaluation: 
"Assessing  Syngenta's  Request  to 
Modify  Diquat  Dibromide  Label 
Requirements,"  dated  February  14, 
2002.  In  addition,  the  "HED  Risk 
Assessment  for  Tolerance  Reassessment 
Eligibility  Docxunent  (TRED),"  March  6, 
2002,  and  the  "Re-characterization  of 
Risk  for  the  Diquat  Dibromide  Tolerance 
Reassessment  Eligibility  Decision 
(TRED)  Based  on  New  Dermal 
Absorption  Data,"  March  13,  2002,  were 
used  to  aid  in  the  assessment  of 
aggregate  risks  fix)m  residential  uses. 
/Giy  labeling  changes  are  presented  in 
the  "Required  Labeling  Changes 
Smnmary  Table,"  which  summarizes 
the  labeling  reqiiirements  for  this  action. 
All  supporting  documents  referenced  in 
this  document  are  available  in  the 
public  docket  and  at  http:// 
www.epa.gov/pesticides/reregistration/ 
diquat_dibromide.htm. 

In  siunmary,  the  Agency  expects  to 
change  the  label  requirements  of  the 
1995  RED  for  worker  PPE  and 
residential  broadcast  spray  uses.  The 
following  table  presents  the  1995  RED 
decisions  being  reevaluated,  the 
requests  to  change  these  requirements 
made  by  Syngenta,  and  the  ciirrent 
Agency  decisions  to  amend  the  1995 
RED: 
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July  1995  RED 

Syngenta  Request 

Amendments  to  1995  RED 

All  workers  required  to  wear  a  double  layer 
of  clothing  (coveralls  over  long  sleeved 
shirt,  long  pants),  chemical  resistant 
gloves,  chemical  resistant  footwear  plus 
socks,  chemical  resistant  headgear  for 
overhead  exposure,  and  a  chemical  resist- 
ant apron  when  cleaning  equipment,  mix- 
ing or  loading) 

Reduced  PPE  requirenrwits  due  po- 
tential for  heat  stress  to  field 
workers  and  applicators 

All  workers  must  "continue  to  wear  protective  footwear 
and  coveralls  over  a  single  layer  of  clothes  (products 
with  a  dermal  toxicity  of  III  or  IV  may  reduce  PPE  to 
protective  footwear  and  coveralls  over  short  pants  and 
short  sleeve  shirts).  Mixers,  loaders  and  hand  applica- 
tors must  wear  chemk»l  resistant  gloves,  while  appli- 
cators who  are  operating  closed  cab  equipment  are 
not  required  to  wear  chemical  resistant  gloves  due  to 
MOEs  over  1.000. 

Respirators  for  mixing  and  loading 

No  respirator  requirements  for  mix- 
ing and  loading  due  to  potential 
for  heat  stress 

Respirator  requirement  for  mixer/loaders  reduced  to  a 
face  shield  to  prevent  droplets  from  entering  the  eyes, 
mouth  or  nose  areas 

Closed  mixing  system  for  aerial  applications. 

Open  mixing  system  for  aerial  appli- 
cations. 

Closed  mixing/loading  requirements  remain  for  aerial  ap- 
plicattons. 

7-Day  restricted  entry  interval  (REI)  for 
products  used  under  the  Wortcer  Protec- 
tion Standard  (WPS)  unless  there  is  no 
contact  with  treated  surfaces  (such  as  me- 
chanical harvesting) 

4-Hour  REI  for  potato  desiccation 
and  seed  crops 

REI  reduced  to  24  hours  for  all  WPS  uses,  based  on 
default  reentry  analysis  findings  of  MOEs  between 
150  and  1,500  and  a  toxkaty  category  II  tor  eye  irrita- 
tkx) 

4-Day  REI  for  non-WPS  uses  other  than 
aquatic  and  spot  treatment  at  residential 
sites 

REI  when  spray  Is  dry  for  non-WPS 
uses 

REI  reduced  to  "when  sprays  are  dry"  for  non-WPS 
uses,  also  based  on  default  reentry  analysis 

Prohibition  of  broadca.st  spray  applications 
for  homeowner  and  residential  uses 

Broadcast  spray  appltoatkms  for 
homeowner  and  residential  uses 

Generic  data  requirements  have  been  fulfilled  for  resi- 
dential broadcast  spray  uses.  Broadcast  spray  appli- 
cattons  for  homeowner  and  residential  uses  for  end- 
use  products  will  be  deckled  on  a  case-by-case  basis 
upon  review  of  end-use  product  toxicity,  based  on 
short-term  exposure  and  individual  risk  assessments. 

B.  What  is  the  Agency's  Authority  for 
Taking  this  Action? 

The  legal  authority  for  this  decision 
falls  under  FIFRA,  as-amended  in  1988 
and  1996.  Section  4(g)(2)(A)  of  FIFRA 
directs  that,  after  submission  of  all  data 
concerning  a  pesticide  active  ingredient, 
"the  Administrator  shall  determine 
whether  pesticides  containing  such 
active  ingredient  are  eligible  for 
reregistration,"  and  either  reregister 
products  or  take  other  "appropriate 
regulatory  action." 

List  of  Subjects 

Environmental  protection,  Chemicals, 
Aquatic  herbicides. 

Dated:  September  5,  2002. 
Lois  Rossi, 

Director,  Special  Review  and  Reregistration 
Division,  Office  of  Pesticide  Programs. 
[FR  Doc.  02-23594  Filed  9-17-02;  8:45  am] 
BILUNG  CODE  6560-«fr-8 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2002-0201;  FRL-7194-5] 

Notice  Of  HIing  a  Pesticide  Petition  to 
Establish  a  Tolerance  for  a  Certain 
Pesticide  Chemical  In  or  on  Food 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
initial  filing  of  a  pesticide  petition 
proposing  the  establishment  of 
regulations  for  residues  of  a  certain 
pesticide  chemical  in  or  on  various  food 
commodities. 

DATES:  Comments,  identified  by  docket 
ID  number  OPP-2002-0201,  must  be 
received  on  or  before  October  18,  2002. 
ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.C.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  ID  number 
OPP-2002-02G1  in  the  subject  line  on< 
the  first  page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Bipin  Gandhi,  Registration 
Division  (7505C),  Office  of  Pesticide 


Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
number:  (703)  308-8380;  e-mail  address: 
gandhi.bipindepa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer  or  pesticide  manufacturer. 
Potentially  affected  categories  and 
entities  may  include,  but  are  not  limited 
to: 


Categories 

NAICS 
Codes 

-Examples  of  poten- 
tially affected  enti- 
ties 

Industry 

111 
112 
311 

32532 

Crop  productkw 
Animal  productkjn 
Food  manufac- 
turing 
Pestk»}e  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
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assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information.  Including  Copies  of  this 
Document  and  Other  Related 
Documents?  \ 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
docimient,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  docxunent  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  ofBcial  record  for  this 
action  under  docket  ID  number  OPP- 
2002-0201.  The  official  record  consists 
of  the  documents  specifically  referenced 
in  this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  confidential  business 
information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Hi^way, 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703)  305-5805. 

C.  How  and  To  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensiu-e  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket  ID 
number  OPP-2002-0201  in  the  subject 
line  on  the  first  page  of  your  response. 

1.  By  mail.  Suomit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
{7502C),  Office  of  Pesticide  Programs 


(OPP),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington.  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m..  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  opp-docket@epa.gov,  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  ID  number 
OPP-2002-0201.  Electronic  comments 
may  also  be  filed  online  at  many  Federal 
Depository  Libraries. 

D.  How  Should  I  Handle  CBI  That  I 
Want  to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  identified 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 


3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns.    . 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensiire  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 

n.  What  Action  is  the  Agency  Taking? 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  the  establishment 
and/ or  amendment  of  regulations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities 
"  under  section  408  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA).  21 
U.S.C.  346a.  EPA  has  determined  that 
this  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  section  408(d)(2);  however.  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  support  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

Listof  Subiects 

Environmental  protection. 
Agricultural  commodities,  Feed 
additives.  Food  additives.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  Septeinl>er  11.  2002. 

Peter  Caulkins, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

Summary  of  Petitioii 

The  petitioner  siunmary  of  the 
pesticide  petition  is  printed  below  as 
required  by  section  408(d)(3)  of  the 
FFDCA.  The  summary  of  the  petition 
was  prepared  by  the  petitioner  and 
represents  the  view  of  the  petitioner. 
The  siunmary  may  have  been  edited  by 
EPA  if  the  terminology  used  was 
unclear,  the  summary  contained 
extraneous  material,  or  the  summary 
intentionally  made  the  reader  conclude 
that  the  findings  reflected  EPA's 
position  and  not  the  position  of  the 
petitioner.  The  petition  stmmiary 
annoimces  the  availability  of  a 
description  of  the  analytical  methods 
available  to  EPA  for  the  detection  and 
measurement  of  the  pesticide  chemical 
residues  or  an  explanation  of  why  no 
such  method  is  needed. 
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Hamphire  Chemical  Corporation 

2E6491 

EPA  has  received  a  pesticide  petition 
(2E6491)  from  Hampshire  Chemical 
Corporation.  2  East  Spit  Brook  Road. 
Nashua,  NH  03060  proposing,  pursuant 
to  section  408(d)  of  the  FFDCA.  21 
U.S.C.  346a(d).  to  amend  40  CFR  part 
180  to  amend  an  existing  exemption 
from  the  requirement  of  a  tolerance  for 
N-acyl  sarcosines  and  sodiimi  A/-acyl 
sarcosinates  when  used  at  levels  not  to 
exceed  10%  as  inert  ingredients 
(surfactants)  in  pesticide  formulations. 
EPA  has  determined  that  the  petition 
<  contains  data  or  information  regarding 
the  elements  set  forth  in  section 
408(d)(2)  of  the  FFDCA;  however,  EPA 
has  not  hilly  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  supports  granting  of 
the  petition.  Additional  data  may  be 
needed  before  EPA  rules  on  the  petition. 

A.  Residue  Chemistry 

1.  Analytical  method.  Hamphire 
Chemical  Corporation  is  requesting  an 
exemption  from  the  requirement  of  a 
tolerance  without  any  numerical 
limitation;  therefore,  an  analytical 
method  is  not  required  for  enforcement 
purposes  for  N-acyl  sarcosines  and 
sodium  N-acyl  sarcosinates. 

2.  Magnitude  of  residues.  Based  upon 
the  proposed  use  as  an  inert  ingredient 
in  glyphosate  formulations,  dietary 
(food)  exposure  to  N-acyl  sarcosines 
and/or  sodiimi  N-acyl  sarcosinates 
would  not  be  expected  t'o  exceed  the 
theoretical  maximum  residue 
concentration  (TMRC)  of  glyphosate  to 
the  U.S.  population  of  0.03  milligrams/ 
kilogram/day  (mg/kg/day).  Dietary 
exposiue  to  N-acyl  sarcosines  and/or 
sodium  N-acyl  sarcosinates  at  or  below 
these  levels  would  not  result  in  any 
increases  in  the  normal  sarcosine  blood 
serum  concentrations  found  in  humans. 

B.  Toxicological  Profile 

1.  Acute  toxicity.  Acute  oral  toxicity 
of  sodium  N-lauroyl  sarcosinate  was 
evaluated  in  male  rats.  Ten  groups  of  10 
rats  per  dose  received  a  bolus  dose  of 
between  250  mg/kg  and  2,500  mg/kg  N- 
lauroyl  sarcosinate  in  an  aqueous 
solution.  The  lethal  dose  (LDso)  was 
approximately  2.175  mg/kg. 

2.  Genotoxicty.  An  original  study 
examining  the  mutagenicity  of  various 
cosmetic  ingredients  reported  that  N- 
lauroyl  sarcosine  is  not  mutagenic  in  the 
Ames  assay. 

3.  Reproductive  and  developmental 
toxicity.  Reproductive  and 
developmental  effects  are  not  expected 
to  occur  through  the  use  of  N-acyl 
sarcosines  as  inert  ingredients  in 


pesticide  formulations.  These 
substances  have  a  long  history  of  human 
exposure,  they  have  been  used 
extensively  in  a  variety  of  consumer 
products,  and  no  such  adverse  effiects 
have  been  reported.  Potential 
reproductive  toxicity  was  evaluated  in 
the  chronic  oral  exposiue  study,  and  the 
authors  report  no  ejects  on  fertility 
between  treated  and  control  rat  groups. 

4.  Subchronic  toxicity.  A  2-year  study 
of  the  oral  toxicity  of  sodium  N-lauroyl 
sarcosinate  was  conducted  on  rats.  An 
interim  sacrifice  3  months  into  the 
study  provides  toxicity  data  to  support 
characterization  of  subchronic  toxicity. 
At  the  3-month  interval,  there  were  no 
significant  differences  in  pathology, 
fertility,  mortality,  hematology,  or 
weights  between  experimental  animals 
in  any  group  and  control  animals.  The 
absence  of  adverse  effects  at  any  dose 
level  up  to  90  days  supports  a  no 
observed  adverse  effect  level  (NOAEL) 
of  1.000  mg/kg  day.  Subchronic  dermal 
toxicity  studies  have  not  been 
performed  on  N-acyl  sarcosinates, 
though  three  studies  were  conducted  to 
evaluate  N-acyl  sarcosinates  for 
potential  skin  irritation  and 
sensitization.  N-lauroyi  sarcosinate  was 
tested  for  irritation  on  rabbits  and 
sensitization  on  guinea  pigs,  and  N- 
myristoyl  sarcosinate  was  evaluated  for 
potential  irritation  on  rabbits.  Rabbits 
were  treated  daily  over  a  14-day  period 
with  sodium  N-lauroyl  sarcosinate 
powder  or  a  20%  w/v  solution  of 
sodium  N-lauroyl  sarcosinate.  No 
evidence  of  dermal  toxicity  was 
observed.  Guinea  pigs  were  treated  by 
intradermal  injection  of  0.01%  aqueous 
solution  of  sodium  N-lauroyl  sarsosinate 
every  other  day  for  a  total  of  10 
injections,  followed  by  3  weeks  of  no 
treatment  before  receiving  a  challenge 
injection.  No  reactions  were  observed  at 
any  time  in  these  animals  and  no 
evidence  of  toxicity  was  observed  firom 
the  injection.  A  formulation  containing 
30%  sodium  N-myristoyl  sarcosinate  in 
aqueous  solution  was  applied  topically 
to  abraded  skin  of  rabbits.  Very  slight  to 
well-defined  erythemia  and  slight  to 
very  slight  edema  were  observed, 
resulting  in  a  mean  dermal  irritation 
score  of  1.7.  The  minimal  mean  score 
required  for  classification  of  material  as 
a  skin  irritant  is  5.0;  therefore,  sodium 
N-myristoyl  sarcosinate  is  not  a  primary 
skin  irritant.  Overt  dermal  toxicity  was 

-  not  observed  in  any  of  these  studies. 

5.  Chronic  toxicity.  A  2-year  study  of 
the  oral  toxicity  of  sodiiun  N-lauroyl 
sarcosinate  was  conducted  on  rats.  The 
dose  levels  were:  100  mg/kg  for  6 
months,  followed  by  4,000  mg/kg  for  the 
remaining  18  months,  and  other  dose 
levels  throughout  the  study  were:  400  or 


1.000  mg/kg/day.  After  2  years,  a  slight 
but  significant  patholog)'  was  observed 
in  animals  that  received  1,000  mg/kg 
throtighout  the  study  and  4.000  for  the 
last  18  months  of  the  study.  The 
pathology  observed  was  hyperplasia  of 
the  stratified  epithelium  with  excess 
keratin  formation  of  the  cardiac  mucosa 
of  the  stomach. 

6.  Animal  metabolism.  N-acyl 
sarcosines  and  sodium  N-acyl 
sarcosinates  form  a  large  class  of 
chemical  compunds  where  the  acyl 
group  is  derived  from  fatty  acids  such 
as  lauric,  oleic  and  stearic  acid  and/or 
derived  from  the  combined  fatty  acids  of 
coconut  oil.  N-acyl  sarcosine  and 
sodium  N-acyl  sarcosinates  are 
metabolized  by  humans  to  sarcosine  and 
the  corresponding  fatty  acids.  Sarcosine 
is  ubiqmtous  in  biological  materials  and 
is  present  in  such  foods  as  egg  yolks, 
turkey,  ham,  vegetables,  legumes,  etc. 
Sarcosine  is  reported  to  be  formed  from 
dietary  intake  of  choline  and  from  the 
metabolism  of  methione  and  is  rapidly . 
degraded  to  glycine,  which,  in  addition 
to  its  importance  as  a  constituent  of 
protein,  plays  a  significant  role  in 
various  physiological  processes  as  a 
prime  metabolic  source  of  components 
of  living  cells  such  as  glutathione, 
creatine,  purines  and  serine.  The 
concentration  of  sarcosine  in  blood 
serum  of  normal  human  subjects  is 
reported  to  be  1.59  +  1.08  micromoles 
per  liter. 

7.  Endocrine  disruption.  There  are  no 
reports  of  any  estrogenic  or  other 
adverse  effects  on  the  endocrine  system 
in  humans  as  a  result  of  the  use  of  N- 
acyl  sarcosines  and/or  sodium  N-acyl 
sarconates. 

C.  Aggregate  Exposure 

1.  Dietary  exposure — food.  Based 
upon  the  ubiquitous  presence  of 
sarcosine  in  human  tissue  and  the  fact 
that  N-acyl  sarcosines  ar^  readily 
metabolized  to  the  N-acyl  sarcosines 
and  their  salts,  Hamphire  Chemical 
Corporation  believes  that  exposure  to 
this  chemical  will  not  pose  a  dietary 
risk  under  any  forseable  circumstances 
to  the  U.S.  population,  including  infants 
and  childr^.  This  conclusion  is  based 
on  the  inconsequential  increases  in 
dietary  exposure  resulting  from  its  use 
as  an  inert  ingredient  in  glufosinate 
ammonium,  2.4-D,  atrazine  and 
dicamba. 

2.  Dietary  exposures-drinking  water. 
Taking  into  account  the  proposed  use  in 
glufosinate  ammonium,  2,4-D,  atrazine. 
and  dicamba  formulations,  Hamphire 
Chemical  Corporation  has  concluded 
with  reasonable  certainty  that  residues 
of  N-acyl  sarcosines  and/or  the  sodium 
N-acyl  sarcosinates  in  drinking  water 
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would  be  negligible,  and  that  no  harm 
will  result  imm  aggregate  exposure  to  N- 
acyl  sarcosines  and/or  the  sodium  N- 
acyl  sarcosinates. 

D.  Cumulative  Effects 

Section  408(b)(2)(D)(v)  requires  that, 
'  when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 
EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether  N- 
acyl  sarcosines  and  sodium  N-acyl 
sarcosinates  have  a  common  mechanism 
of  toxicity  with  other  substances  or  how 
to  include  this  pesticide  in  a  cimiulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 
common  mechanism  of  toxicity,  N-acyl 
sarcosines  and  sodium  N-acyl 
sarcosinates  do  not  share  common  toxic 
metabolites  with  other  substances.  For 
the  purposes  of  this  tolerance  action, 
therefore,  EPA  has  not  assumed  that  N- 
acyl  sarcosines  and  sodium  N-acyl 
sarcocinates  have  a  common  mechanism 
of  toxicity  with  other  substances. 

E.  Safety  Determination 

1.  U.S.  population.  Based  on  the  worst 
case  assumption  regarding  the  dietary 
risks  resulting  from  exposure  to  N-acyl 
sarcosines  and  its  salts  when  used  at 
levels  not  to  exceed  10%  of  pesticide 
formulations,  residues  of  N-acyl 
sarcosines  and  their  sodium  salts  would 
liot  be  considered  to  be  toxicologically 
significant.  Based  on  the  extensive  use 
of  N-acyl  sarsocines  and  their  sodium 
salts  in  various  consumer  products  such 
as  toothpastes,  soaps,  medicated  skin 
cleaners  and  medicated  shampoos;  its 
physico-chemical  properties;  the  fact 
that  some  of  these  chemicals  have  been 
approved  for  food  use  applications,  and 
the  review  of  its  use,  Hamphire 
Chemical  Corporation  does  not  believe 
that  a  potential  for  hazard  exists  when 
N-acyl  sarcosines  and  their  sodium  salts 
are  used  in  accordance  with  good 
agricultural  practice.  

2.  Infants  and  children.  FFDCA 
section  408  provides  that  EPA  shall 
apply  an  additional  tenfold  margin  of 
safety  for  infants  and  children  in  the 
case  of  threshold  effects  in  calculating  a 
dose  level  that  accoimts  for  prenatal  and 
postnatal  toxicity  and  the  completeness 
of  the  data  base  unless  EPA  determines 
that  a  different  margin  of  safety  will  be 
safe  for  infants  and  children.  Margins  of 
safety  are  incorporated  into  EPA  risk 
assessments  either  directly  through  the 
use  of  margin  of  exposure  analysis  or 


through  using  imcertainty  factors 
(safety)  in  calculating  a  dose  level  that 
poses  no  appreciable  risk  to  hiunans. 
Ehie  to  the  ubiquitous  nature  of 
sarcosine  in  himian  tissue  and  food,  a 
safety  factor  andysis  in  assessing  the 
risk  of  N-acyl  sarcosines  and  sodium  N- 
acyl  sarcosinates  was  not  used.  For  the 
same  reason,  application  of  the 
additional  safety  factor  for  infants  and 
children  would  not  be  appropriate. 

F.  International  Tolerances 

No  Codex  maximum  residue  levels 
have  been  established  for  N-acyl 
sarcosines  and/or  sodium  N-acyl 
sarcosinates. 
(FR  Doc.  02-23748  Filed  9-17-02;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7378-9] 

Notice  Of  Availability  of  National 
Pollutant  Discharge  Elimination 
System  (NPDES)  Storm  Water  General 
Permit  for  Small  MS4s 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  Availability  of 
Proposed  NPDES  General  Permit. 

summary:  The  Regional  Administrator, 
EPA,  Region  9  is  proposing  to  issue  an 
NPDES  general  permit  for  storm  water 
discharges  from  small  municipal 
separate  storm  sewer  systems  (MS4s) 
located  in  the  geographic  areas  of 
Region  9  where  the  NPDES  permit 
program  has  not  been  delegated.  These 
areas  include  the  State  of  Arizona 
(including  Indian  lands),  Indian  lands 
in  the  States  of  California  and  Nevada, 
and  the  U.S.  Pacific  Island  territories. 
For  the  State  of  Arizona  (excluding 
Indian  Country  lands),  the  general 
permit  is  being  proposed  jointly  by 
Region  9  and  the  Director  of  the  Arizona 
Department  of  Environmental  Quality 
(ADEQ)-  NPDES  permit  coverage  for 
these  discharges  is  required  in 
accordance  with  the  1987  Amendments 
to  the  Clean  Water  Act  (CWA),  and  final 
EPA  regulations  for  Phase  II  storm  water 
discharges  (64  FR  68722,  December  8, 
1999).  This  Notice  announces  the 
availability  of  the  proposed  general 
permit  and  fact  sheet  for  public, 
comment. 

DATES:  Comments:  Comments  on  the 
proposed  general  permit  must  be 
received  or  postmarked  no  later  than 
October  30,  2002.  Within  the  comment 
period,  interested  persons  may  also 
request  a  public  hearing  pursuant  to  40 


CFR  124.12  concerning  the  proposed 
permit. 

Public  Meeting:  The  public  meeting 
will  be  held  on  October  16,  2002  at  1 
p.m.  to  5  p.m. 

ADOnESSES:  Comments:  All  public 
comments  or  requests  for  a  public 
hearing  must  be  submitted  to  Lisa 
Honor,  U.S.  EPA,  Region  9  (WTR-5),  75 
Hawrthome  Street,  San  Francisco,  CA 
94105.  Comments  or  requests  for  a 
public  hearing  pertaining  to  MS4s 
within  non-Indian  Country  lands  in 
Arizona  must  also  be  sent  to  Karyn 
Moldenhauer,  ADEQ,  Water  Permits 
Unit,  1110  West  Washington,  Phoenix, 
AZ  85007. 

•  Public  Meeting:  The  public  meeting 
will  be  held  at  the  Arizona  Industrial 
Commission  Auditoriimi,  800  West 
Washington,  Phoenix,  AZ.  A  public 
meeting  will  be  held  to  provide  an 
opportunity  for  Region  9  and  ADEQ  to 
discuss  the  proposed  permit  with 
potential  permittees  and  other 
interested  persons.  Written,  but  not  oral, 
comments  for  the  official  public  record 
will  be  accepted  at  the  public  meeting. 
FOR^FURTHER  INFORMATION  CONTACT:  For 
further  information  on  the  proposed 
general  permit,  contact  either  Eugene 
Bromley,  EPA,  Region  9  (WTR-5),  75 
Hawthorne  Street,  San  Francisco,  CA 
94105  (415)  972-3510.  or  Karyn 
Moldenhauer,  ADEQ,  Water  Permits 
Unit,  1110  West  Washington,  Phoenix, 
AZ  85007  (602)  771-4449. 
SUPPLEMENTARY  INFORMATION:  Copies  of 
the  proposed  general  permit  and  fact 
sheet  vvill  be  provided  upon  request  and 
are  also  available  at  EPA,  Region  9's 
website  at  http://www.epa.gov/region09/ 
water.  Additional  information  on  Phase 
n  of  the  storm  water  program  is 
available  at  EPA's  national  storm  water 
website  at  http://www.epa.gov/NPDES/ 
stormwater. 

Adndnistrative  Record:  The  proposed 
general  permit  and  other  related 
documents  in  the  administrative  record 
are  on  file  and  may  be  inspected  any 
time  between  8:30  a.m.  and  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays,  at  the  following  addresses: 

U.S.  EPA,  Region  9, 

CWA  Standards  and  Permits  Office 

{WTR-5),  75  Hawthorne  Street,  San 

Francisco,  CA  94105-3901. 
Arizona  Department  of  Environmental 

Quality,  Water  Permits  Unit,  1110 

West  Washington,  Phoenix,  AZ 

85007. 


Summary  of  Terms  and  Conditioiis  of 
Proposed  General  Permit 

A.  Discharges  Covered 

The  proposed  general  permit  would 
authorize  discharges  of  storm  water 
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nmoff  from  small  MS4s  located  in  the 
geographic  areas  of  Region  9  where  the 
NPDES  permit  program  has  not  been 
delegated.  Small  MS4s  are  those  serving 
a  population  less  than  100.000  people, 
which  is  the  minimiun  population 
cutoff  for  medium  and  large  MS4s 
(Phase  I  MS4s).  The  following  four 
categories  of  small  MS4s  are  subject  to 
Phase  n  storm  water  permitting: 

1.  MS4s  operated  by  municipalities  in 
urbanized  areas  as  defined  by  the 
Census  Bureau  based  on  the  1990  or 
2000  census. 

2.  MS4s  operated  by  mimicipalities 
which  are  outside  urbanized  areas 
which  have  a  population  of  10,000  or 
more  and  population  density  of  1,000/ 
mi  2,  and  which  are  designated  based  on 
environmental  concerns. 

3.  MS4s  which  contribute  substantial 
pollutant  loads  to  regulated  MS4s 
through  interconnections. 

4.  MS4s  designated  by  petition. 

The  definition  of  a  small  MS4  in  the 
Phase  II  regulations  includes  storm 
sewers  at  facilities  operated  by  the 
Federal  or  State  government  (or  other 
public  entities  such  as  a  sewer  or  port 
district)  such  as  military  bases, 
universities,  hospitals  and  prisons. 
These  facilities  are  also  subject  to 
permitting  under  Phase  II  of  the  storm 
water  program.  However,  the  definition 
does  not  include  fecilities  which  consist 
of  very  discrete  areas,  such  as  an 
individual  post  office. 

The  geographic  areas  of  coverage  of 
the  proposed  permit  include  the  State  of 
Arizona  (including  Indian  lands),  Indian 
lands  in  the  States  of  California  and 
Nevada,  and  the  U.S.  Pacific  Island 
territories  of  Guam,  American  Samoa, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  Johnston  Atoll,  and 
Midway  and  Wake  Islands.  These  are 
the  areas  within  Region  9  where  the 
NPDES  permit  program  has  not  been 
delegated  to  a  State,  Tribe,  or  territory. 

B.  Limitations  on  Coverage 

The  proposed  general  permit  includes 
a  number  of  eligibility  restrictions 
including  discharges  which  may 
adversely  affect  endangered  or 
threatened  species,  historic  properties, 
or  essential  fish  habitat,  and  discharges 
which  may  cause  or  contribute  to 
exceedances  of  water  quality  standards. 
MS4s  which  do  not  meet  the  eligibility 
requirements  of  the  proposed  general 
permits  are  required  to  submit  an 
individual  permit  application,  or  seek 
coverage  under  an  alternate  general 
permit  or  as  a  co-permittee  with  a  Phase 
IMS4. 


C.  Deadlines  and  Permit  Application 
Process 

To  obtain  discharge  authorization 
under  the  proposed  general  permit, 
dischargers  must  submit  a  notice  of 
intent  (NOI)  to  Region  9  requesting 
discharge  authorization.  The  NOI  must 
include  basic  information  about  the 
MS4  [e.g.,  name  and  address),  and  a 
storm  water  management  program 
describing  the  best  management 
practices  which  the  discharger  will 
implement  to  control  pollutants  in  the 
discharges  in  accordance  with  the 
requirements  of  the  CWA.  NOIs  are  due 
by  March  10,  2003  for  small  MS4s  in 
urbanized  areas  (category  1  as  described 
above  in  section  A).  For  MS4s  in  the 
category  2  as  described  above  in  section 
A,  NOIs  are  due  within  180  days  of 
*■  designation.  The  permitting  authority  is 
required  to  make  designation  decisions 
for  these  MS4s  by  December  9,  2002. 
For  small  MS4s  in  categories  3  and  4  as 
described  above  in  section  A,  NOIs 
would  be  due  within  180  days  of 
designation;  however,  no  designation 
deadlines  have  been  established  for 
these  MS4s. 

D.  NPDES  Program  Delegation  to  State 
of  Arizona 

Region  9  is  currenUy  processing  an 
NPDES  permit  program  delegation 
request  from  ADEQ.  The  delegation 
would  cover  all  discharges  within  the 
State  of  Arizona  except  for  discharges  in 
Indian  lands.  Region  9  anticipates  that 
program  delegation  urill  occur  in  the 
fourth  quarter  of  calendar  year  2002, 
possibly  prior  to  final  issuance  of  the 
proposed  general  permit.  If  this  occurs, 
the  final  permit  v«ll  be  issued  by  ADEQ 
for  the  geographic  areas  covered  by  the 
delegation,  and  Region  9  will  issue  the 
permit  for  the  remaining  geographic 
areas. 

If  the  final  general  permit  is  issued  by 
ADEQ,  the  proposed  permit  will  be 
modified  to  include  references  to  ADEQ 
regulations  rather  than  EPA  regulations. 
Fijrther,  for  an  ADEQ-issued  permit,  the 
eligibility  restrictions  related  to 
endangered  species,  historic  properties 
and  essential  fish  habitat  will  be 
removed  since  they  are  based  on 
requirements  for  Federally-issued 
permits  but  not  State-issued  permits. 

E.  Storm  Water  Management  Program 
(SWMP) 

The  proposed  general  permit  requires 
that  all  dischargers  covered  by  the 
permit  develop  and  implement  a 
SWMP.  The  SWMP  is  the  means 
through  which  dischargers  comply  with 
the  CWA's  requirement  to  control 
pollutants  in  the  discharges  to  the 


maximum  extent  practicable  (MEP),  and 
comply  with  the  water  quality  related 
provisions  of  the  CWA.  The  Phase  n 
regulations  require  that  the  following 
six  minimum  pollution  control 
measures  be  included  in  SWMPs. 

1.  Public  Education  and  Outreach  on 
Storm  Water  Impacts. 

2.  Pubhc  Involvement/Participation. 

3.  Illicit  discharge  detection  and 
elimination. 

4.  Construction  Site  Storm  Water 
Runoff  Control. 

5.  Post-Construction  Storm  Water 
Management  in  New  Development  and 

Redevelopment. 

6.  Pollution  Prevention/Good 
Housekeeping  for  Municipal 
Operations. 

The  proposed  general  permit  also 
requires  that  measurable  goals  be 
included  with  the  SWMP.  Measurable 
goals  are  quantifiable  measures  of 
progress  in  implementing  the  various 
BMPs  which  comprise  a  SWMP.  The 
measurable  goals  become  permit 
requirements  once  the  MS4  has 
requested  and  has  been  granted 
coverage  imder  the  general  permit. 
Annual  reporting  is  also  required  to 
provide  information  on  the  status  of  the 
implementation  of  the  SWMP. 

F.  Permit  Appeal  Procedures 

Within  120  days  following  notice  of 
EPA's  final  decision  for  the  general 
permit  imder  40  CFR  124.15,  any 
interested  person  may  appeal  the  permit 
in  the  Federal  Court  of  Appeals  in 
accordance  with  Section  509(b)(1)  of  the 
CWA.  Persons  affected  by  a  general 
permit  may  not  challenge  the  conditions 
of  a  general  permit  as  a  right  in  further 
Agency  proceedings.  They  may  instead 
either  challenge  the  general  permit  in 
court,  or  apply  for  an  individual  permit 
as  specified  at  40  CFR  122.21  (and 
authorized  at  40  CFR  122.28),  and  then 
petition  the  Environmental  Appeals 
Board  to  review  any  condition  of  the 
individual  permit  (40  CFR  124.19  as 
modified  on  May  15,  2000,  65  FR 
30886). 

G.  Economic  Impact  (Executive  Order 
12866) 

Under  Executive  Order  12866  (58  FR 
51735  (October  4.  1993))  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  0MB  review  and  the 
reqiiirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more  or  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition. 


58804 


Federal  Register /Vol.  67,  No.  181  /  Wednesday,  September  18,  2002 /Notices 


jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  Tribal 
governments  or  communities;  create  a 
serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency;  materially 
alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or  raise  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  the  Executive 
Order. 

Region  9  has  determined  that  the 
jproposed  general  permit  is  not  a 
"significant  regulatory  action"  under 
the  terms  of  Executive  Order  12866  and 
is  therefore  not  subject  to  formal  0MB 
review  prior  to  proposal. 

H.  Unfunded  Mandates  Reform  Act 

Section  201  of  the  Unfunded 
Mandates  Reform  Act  (UMRA),  Public 
Law  104—4,  generally  requires  Federal 
agencies  to  assess  the  effects  of  their 
"regulatory  actions"  on  State,  local,  and 
tribal  governments  and  the  private 
sector.  UMRA  uses  the  term  "regulatory 
actions"  to  refer  to  regulations.  (See, 
e.g.,  UMRA  section  201,  "Each  agency 
shall  *  *  *  assess  the  effects  of  Federal 
regulatory  actions  *  *  *  (other  than  to 
the  extent  that  such  regulations 
incorporate  requirements  specifically 
set  forth  in  law)"  (emphasis  added)). 
UMRA  section  102  defines  "regulation" 
by  reference  to  2  U.S.C.  658  which  in 
turn  defines  "regulation"  and  "rule"  by 
reference  to  section  601(2)  of  the 
Regulatory  Flexibility  Act  (RFA).  That 
section  of  the  RFA  defines  "rule"  as 
"any  rule  for  which  the  agency 
publishes  a  notice  of  proposed 
rulemaidng  pursuant  to  section  553(b)  of 
[the  Administrative  Procedure  Act 
{APA)1,  or  any  other  law.  *  *  *" 

As  discussed  in  the  RFA  section  of 
this  notice,  NPDES  general  permits  are 
not  "rules"  imder  the  APA  and  thus  not 
subject  to  the  APA  requirement  to 
publish  a  notice  of  proposed 
rulemaking.  NPDES  general  permits  are 
also  not  subject  to  such  a  requirement 
under  the  CWA.  While  EPA  publishes  a 
notice  to  solicit  public  conmient  on 
draft  general  permits,  it  does  so 
pursuant  to  the  CWA  section  402(a) 
requirement  to  provide  "an  opportunity 
for  a  hearing."  Thus,  NPDES  general 
permits  are  not  "rules"  for  RFA  or 
UMRA  purposes. 

Region  9  has  determined  that  today's 
,  proposal  would  not  result  in 
expenditures  of  $100  million  or  more 
for  State,  local  and  Tribal  governments, 
in  the  aggregate,  or  the  private  sector  in 
any  one  year. 


The  Agency  also  believes  that  the 
proposed  general  permit  will  not 
significantly  nor  uniquely  affect  small 
govemmtots.  For  UMRA  purposes, 
"small  governments"  is  defined  by 
reference  to  the  definition  of  "small 
governmental  jurisdiction"  under  the 
RFA.  (See  UMRA  section  102(1), 
referencing  2  U.S.C.  658,  which 
references  section  601(5)  of  the  RFA.) 
"Small  governmental  jurisdiction" 
means  governments  of  cities,  counties, 
towns,  etc.,  with  a  population  of  less 
than  50,000,  unless  the  agency 
establishes  an  alternative  definition. 

The  proposed  general  permit  also  will 
not  uniquely  affect  small  governments 
because  compliance  with  the  proposed 
permit  conditions  affects  small 
governments  in  the  same  manner  as  any 
other  entities  seeking  coverage  under 
the  proposed  permit. 

/.  Paperwork  Reduction  Act 

Region  9  has  reviewed  the 
requirements  imposed  on  regulated 
facilities  resulting  from  the  .proposed 
general  permit  under  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C.  3501 
et  seq.  The  information  collection 
requirements  of  the  proposed  permit 
have  already  been  approved  in  previous 
submissions  made  for  the  NPDES  permit 
program  under  the  provisions  of  the 
CWA. 

f.  Regulatory  Flexibility  Act 

The  Agency  has  determined  that  the 
proposed  general  permit  is  not  subject 
to  the  Regulatory  Flexibility  Act 
("RFA"),  which  generally  requires  an 
agency  to  conduct  a  regulatory 
flexibility  analysis  of  any  significant 
impact  the  rule  will  have  on  a 
substantial  niunber  of  small  entities.  By 
its  terms,  the  RFA  only  applies  to  rules 
subject  to  notice-and-comment 
rulemaking  requirements  under  the 
Administrative  Procedure  Act  ("APA") 
or  any  other  statute.  The  proposed 
general- permit  is  not  subject  to  notice 
and  comment  requirements  under  the 
APA  or  any  other  statute  because  the 
APA  defines  "rules"  in  a  manner  that 
excludes  permits.  See  APA  section  551 
(4),  (6).  and  (8). 

K.  Official  Signature 

Authority:  Clean  Water  Act,  33  U.S.C.  1251 
et  seq. 

Dated:  Septemtier  9,  2002. 
Catherine  Kuhiman, 

Acting  Director,  Water  Division,  EPA,  Region 

9. 

[FR  Doc.  02-23743  Filed  9-17-02;  8:45  am] 

BILLING  CODE  6560-SO-P 


OFFICE  OF  SCIENCE  AND 
TECHNOLOGY  POUCY 

Meeting  of  the  President's  Council  of 
Advisors  on  Science  and  Technology 

agency:  Office  of  Science  and 
Technology  Policy. 
ACnON:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  simimary  agenda  for  a 
meeting  of  the  President's  Council  of 
Advisors  on  Science  andTechnology 
(PCAST),  and  describes  the  functions  of 
the  Coimcil.  Notice  of  this  mieeting  is 
required  imder  the  Federal  Advisory 
Committee  Act  (FACA). 
DATES  AND  PLACE:  September  30,  2002, 
Washington,  DC.  The  meeting  will  be 
held  in  the  Loy  Henderson  Conference 
Room  at  the  Harry  S.  Truman  Building, 
U.S.  Department  of  State  at  2201  C  St., 
NW.  Guests  must  use  the  entrance  on 
23rd  Street  between  C  and  D  Streets, 
NW. 

PRE-CLEARANCE:  Guests  must  be  pre- 
cleared  to  enter  the  State  Department 
Building.  U.S.  citizens  must  provide 
their  name,  date  of  birth  and  Social 
Security  Number  to  be  pre-cleared  into 
the  building  and  on  arrival  must  present 
a  government-issued  ID  (e.g.,  drivers 
license)  at  the  registration  desk.  Foreign 
nationals  should  provide  their  name, 
date  of  birth  and  their  passport  number 
to  be  pre-cleared.  On  arriv^,  they  must 
present  their  passport  at  the  registration 
desk.  Guests  should  provide  this  pre- 
clearance  information  to  Cynthia  Chase 
at  (202)  456-6010.  Pre-clearance 
information  will  also  be  available  on  the 
PCAST  Web  site  at:  http:// 
www.ostp.gov/PCAST/pcast.html. 
TYPE  OF  MEETING:  Open. 
PROPOSED  SCHEDULE  AND  AGENDA:  The 
President's  Council  of  Advisors  on 
Science  and  Technology  is  tentatively  "^ 
schediUed  to  meet  in  open  session  on 
Monday,  September  30,  2002,  at 
approximately  9  a.m.,  to  discuss  the 
status  of  the  work  being  conducted  by 
the  four  PCAST  subcommittees:  (1)  The 
science  and  technology  of  combating 
terrorism;  (2)  policies  and  technologies 
to  improve  energy  efficiency;  (3)  the 
federal  investment  in  science  and 
technology  research  and  development; 
and  (4)  demand  issues  that  can  speed 
the  deployment  of  a  21st  Century 
broadband  infrastructure.  A  discussion 
of  relevant  international  issues  with 
State  Departmefnt  officials  is  also 
tentatively  scheduled  to  occur.  This 
session  will  end  at  approximately  4:30 
p.m. 

PUBLIC  COMMENTS:  There  will  be  a  time 
allocated  for  the  public  to  speak  on  any 
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of  the  above  agenda  items.  Please  make 
your  request  for  the  opportunity  to  make 
a  public  comment  five  (5)  days  in 
advance  of  the  meeting.  The  time  for 
public  comments  will  be  limited  to  no 
more  than  5  minutes  per  person. 
Written  comments  are  welcome  at  any 
time  prior  to  or  following  the  meeting. 
Please  notify  Stan  Sokul,  PCAST 
Executive  Director,  at  (202)  456-6070, 
or  fax  youi  request/comments  to  (202) 
456-6021. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  regarding  time,  place  and 
agenda,  please  call  Cynthia  Chase  at 
,(202)  456-6010,  prior  to  3  p.m.  on 
Friday,  September  27,  2002.  Information 
will  also  be  available  at  the  PCAST  Web 
site  at:  http://www.ostp.gov/PCAST/ 
pcast.html.  Please  note  that  public 
seating  for  this  meeting  is  limited  and 
is  available  on  a  first-come,  first-served 
basis. 

SUPPLEMENTARY  INFORMATION:  The 
President's  Council  of  Advisors  on 
Science  and  Technology  was 
established  by  Executive  Order  13226, 
on  September  30,  2001.  The  purpose  of 
PCAST  is  to  advise  the  President  on 
matters  of  science  and  technology 
policy,  and  to  assist  the  President's 
National  Science  and  Technology 
Coimcil  in  securing  private  sector 
participation  in  its  activities.  The 
Council  members  are  distinguished 
individuals  appointed  by  the  President 
from  non-Federal  sectors.  The  PCAST  is 
co-chaired  by  Dr.  John  H.  Marburger,  III, 
the  Director  of  the  Office  of  Science  and 
Technology  Policy,  and  by  E.  Floyd 
Kvamme,  a  Partner  at  Kleiner  Perkins 
Caufield  &  Byers. 

Barbara  Ann  Ferguson, 

Assistant  Director  for  Budget  and 
Administration.  Office  of  Science  and 
Tec/j  nology  Policy. 

[FR  Doc.  02-23712  Filed  9-17-02;  8:45  am] 
BILLINQ  CODE  3170-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Infonnation 
Collection(s)  Being  Reviewed  t>y  the 
Federal  Communications  Commission 

September  11,  2002. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  biirden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 


collection  of  information  imless  it 
displays  a  currently  valid  control 
number.  No  person  shall  ]ig  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
perforrtiance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  October  18, 
2002.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to 
Judith  Boley  Herman,  Federal 
Communications  Commission,  Room 
1-C804,  445  12th  Street,  SW.  DC  20554 
or  via  the  Internet  to  jboley@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s),  contact  Judith 
Boley  Herman  at  202-418-0214  or  via 
the  Internet  at  jboley@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  No.:  3060-0012. 

Title:  Application  for  Additional  Time 
to  Construct  a  Radio  Station  (Under  47 
CFR  parts  21,  23  and  25). 

Form  No. :  FCC  Form  701 . 

Type  of  Review:  Revision  of  a  ' 

currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit,  and  state,  local,  and  tribal 
government. 

Number  of  Respondents:  130. 

Estimated  Time  Per  Response:  2 
hours. 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Total  Annual  Burden:  260  hours. 

Total  Annual  Cost:  $23,000. 

Needs  and  Uses:  The  FCC  Form  701 
is  being  revised  to  include  services 
authorized  under  47  CFR  parts  23.  and 
25  and  to  include  the  required  FCC 
Registration  Number  (FIW)  information 
to  facilitate  compliance  with  the  Debt 
Collection  Improvement  Act  of  1996 
(DCIA).  The  form  is  used  to  determine 
whether  to  grant  the  applicant's  request 
for  an  additional  period  of  time  to 
construct  a  station. 


Federal  Communications  Commission. 

Mariene  H.  Dortch, 

Secretary. 

(FR  Doc.  02-23644  Filed  9-17-02:  8:45  am] 

MLLmO  COM  B712-01-P 


FEDERAL  MARITIME  COMMISSION 

Notice  of  Agreement(s)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984.  Interested  parties  can  review  or 
obtain  copies  of  agreements  at  the 
Washington,  DC  offices  of  the 
Commission,  800  North  Capitol  Street, 
NW.,  Room  940.  Interested  parties  may 
submit  comments  on  an  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington.  DC  20573, 
within  10  days  of  the  date  this  notice 
appears  in  the  Federal  Register. 

Agreement  No.:  011819. 

Title:  Contship/CMA  CGM-Hapag- 
Lloyd  Space  Charter  Agreement. 

Parties:  Contship  Contaiherlines, 
CMA  CGM.  S.A.,  Hapag-Lloyd 
Container  Linie  GmbH. 

Synopsis:  The  agreement  authorizes 
Contship  and  CMA  CGM  to  charter 
space  to  Hapag-Lloyd  on  the  service 
they  operate  between  the  Indian 
Subcontinent,  the  Middle  East,  the 
Mediterranean,  and  South  East  Asia,  on 
the  one  hand,  and  the  U.S.  East  Coast, 
on  the  other. 

Agreement  No.:  200599-007. 

Title:  Oakland/Yusen  Terminal 
Agreement. 

Parties:  City  of  Oakland,  Board  of  Port 
Commissioners,  Yusen  Terminals,  Inc. 

Synopsis:  This  amendment  provides 
for  the  termination  of  the  agreement  on 
the  date  selected  by  the  Assignee,  but 
not  before  the  commencement  of  Non- 
Exclusive  Preferential  Use  Agreement 
Between  The  Port  of  Oakland  and  SSA 
Terminals  LLC.  FMC  Agreement  No. 
201113-001,  nor  more  than  six  months 
after  the  commencement  date  of  that 
agreement. 

Agreement  No.:  201087-002. 

Title:  Oakland — International 
Transportation  Marine,  Terminal 
Agreement. 

Parties:  City  of  Oakland:  Board  of  Port 
Commissioners,  International 
Transportation  Service.  Inc. 

Synopsis:  The  proposed  amendment 
permits  the  use  of  the  premises  by 
ValuShip,  Ltd.  as  an  "other  additional 
user"  under  the  terms  of  the  basic 
agreement. 

Agreement  No.:  201105-002. 

Title:  Terminal  Use  Agreement 
between  the  Port  of  Oakland  and  China 
Shipping  Container  Lines. 
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Parties:  Port  of  Oakland,  China 
Shipping  Container  Lines  (Shanghai). 

Synopsis:  The  amendment  permits 
China  Shipping's  cargo  off-loaded  from 
CMA  COM,  S.A.'s  vessels  to  be 
considered  imder  this  agreement  for 
compensation  purposes. 

Dated:  September  13,  2002. 

By  Order  of  the  Federal  Maritime 
Commission. 
Theodore  A.  Zook,  " 
Assistant  Secretary. 

[FR  Doc.  02-23725  Filed  9-17-02;  8:45  am] 
BUJNG  CODE  Cno-Ot-r 


FEDERAL  MARITIME  COMMISSION 

OcMn  Transportation  Intarmediary 
Ueanaa  Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  vrith  the 
Federal  Maritime  Commission  an 
application  for  license  as  a  Non- Vessel 
Operating  Common  Carrier  and  Ocean 
Freight  Forwarder — Ocean 
Transportation  Intermediary  pursuant  to 
section  19  of  the  Shipping  Act  of  1984 
as  amended  (46  U.S.C.  app.  1718  and  46 
CFR  part  515). 

Persons  knowing  of  any  reason  why 
the  following  applicants  should  not 
receive  a  license  are  requested  to 
contact  the  Office  of  Transportation 
Intermediaries,  Federal  Maritime 
Commission,  Washington,  DC  20573. 

Non- Vessel  Operating  Common  Carrier 
Ocean  Transportation  Intermediary 
Applicants 

Perfect  International  Service,  817 
Torrance  Blvd.,  #137,  Redondo  Beach, 
CA  90277,  Lili  Gu,  Sole  Proprietor. 

Belstarr  International  Corp.  dba 
Shipmate,  110-15  71  Road,  Unit  IM, 
Forest  Hills.  NY  11375,  Officer:  Clint 
A.  Cabuguas,  President  (Qualifying 
Individual). 

Affiliated  Customs  Brokers  Ltd.,  411  Des 
Recollets,  Montreal,  Quebec  H2Y 
1W3,  Officers:  Gilles  Remillard, 
President,  (Qualifying  Individual), 
Josee  Remillard,  Vice  President. 

World  Cargo  Transport,  Inc.,  17  Jessica 
Lane,  No.  Bnmswick,  NJ  08902, 
Officer:  William  Roach,  President 
rCQualifying  Individual). 

Non- Vessel  Operating  Common  Carrier 
and  Ocean  Freight  Forwarder 
Transportation  Intermediary 
^plicants 

Kelly  Group  Enterprises  Corp.,  7812 
N.W.  46  Street,  Miami,  FL  33166, 
Officer:  Oscar  Leon,  President 
(Qualifying  Individual). 

Global  Logistics  &  Customs  of 
Charleston,  Inc..  925  Trowman  Lane, 


Mt.  Pleasant,  SC  29464,  Officer: 
Richard  H.  Simpson,  President 
(Qualifyingjndividual). 
J.D.S.  Freight  Consolidators,  8612  N.W. 
66  Street,  Miami,  FL  33166,  Officer: 
Bissoondaye  Bachoo  (Qualifying 
Individual). 

Ocean  Freight  Forwarder— Ocean 
Transportation  Intermediary 
Applicants 

Overseas  Shipping  Inc.,  7021  Grand 
National  Dr..  «110,  Orlando,  FL 
32819,  Officer:  Kaaren  Kazma. 
Manager  (Qualifying  Individual). 

International  Shipping  Link,  Inc..  2418 
W.  Devon  Avenue,  Chicago,  IL  60659, 
Officer:  Tariq  Shahzad,  President 
(Qualifying  Individual). 

Dated:  September  13,  2002. 
Theodore  A.  Zook. 
Assistant  Secretary. 
[FR  Doc.  02-23726  Filed  9-17-02;  8:45  am) 

BNJJNG  CODE  6730-01-P 


FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
Ucense  Revocations 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
Ocean  Transportation  Intermediary 
licenses  have  been  revoked  pursuant  to 
section  19  of  the  Shipping  Act  of  1984 
(46  U.S.C.  app.  1718)  and  the 
regidations  of  the  Commission 
pertaining  to  the  licensiag  of  Ocean 
Transportation  Intermediaries,  effective 
on  the  corresponding  date  shown  below: 

License  Number:  4502F. 

Name:  Cindy  Ellen  Strong  dba  Strong 
Forwarding. 

Address:  8311  Pat  Blvd.,  Tampa,  FL 
33615. 

Date  Revoked:  August  14,  2002. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  4168F. 

Name:  Continental  Express 
International,  Inc. 

Address  :  7506  S.W.  26th  Court. 
Davie,  FL  33314. 

Date  Revoked:  July  19.  2002. 

Reason:  Failed  to  maintain  iEi  valid 
bond. 

License  Number:  16779F. 

Name:  EAFF  (USA)  Inc. 

Address:  8840  NW  102nd  Street, 
Medley,  FL  33178. 

Date  Revoked:  August  1,  2002. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  17449N. 
Name:  Fasttrack  Line,  Inc. 
Address:  201  Sevilla  Avenue,  Suite 
306,  Coral  Gables,  FL  33134. 


Date  Revoked:  August  24,  2002. 

Reason:  Surrendered  license 
volimtarily. 

License  Number:  3608NF. 

Name:  Fujiwara  America 
Incorporated. 

Address:  6840  Fort  Dent  Way.  Suite 
150,  Seattle,  WA  98188. 

Date  Revoked:  August  15,  2002. 

Reason  :  Failed  to  maintain  valid 
bonds. 

License  Number ;  1510F 

Mune:  G.M.  Miller  &  Co.,  Intl. 

Address:  573  Forbes  Blvd.,  So.  San 
Francisco,  CA  94080. 

Date  Revoked:  July  18,  2002. 
-  Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number :  4488F 

Name:  Interamericas  Consulting, 
Import,  Export  Inc. 

Address:  22716  SW  65th  Way,  Boca 
Raton,  FL  33428-5303. 

Date  Revoked:  July  12,  2002. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  2638F. 

Name:  Intercorp  Forwarders,  Ltd. 

Address:  3516  5th  Street,  #5G, 
Jackson  Heights,  NY  11372. 

Date  Revved:  August  15,  2002. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  3555F. 

Name:  Thomas  Griffin  International, 
Inc. 

Address:  1411  N.  Westshore  Blvd., 
Suite  315,  Tampa,  FL  33607. 

Date  Revoked:  July  28,  2002. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  4491F. 

Name:  VAI  Freight  Forwarding,  Inc. 

Address:  8807  NW  23rd  Street, 
Miami,  FL  33172. 

Date  Revoked:  August  15,  2002. 

Reason:  Failed  to  maintain  a  valid 
bond. 

Sandra  L.  Kusumoto, 

Director,  Bureau  of  Consumer  Complaints 
and  Licensing. 

[FR  Doc.  02-23723  Filed  9-17-02;  8:45  am] 
mXMQ  CODE  6730-01-P 


FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License  Reissuances 

Notice  is  hereby  given  that  the 
following  Ocean  Transportation 
Intermediary  licenses  havei>een 
reissued  by  the  Federal  Maritime 
Commission  pursuant  to  section  19  of 
the  Shipping  Act  of  1984,  as  amended 
by  the  Ocean  Shipping  Reform  Act  of 
1998  (46  U.S.C.  app.  1718)  and  the 
regulations  of  the  Commission 
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pertaining  to  the  licensing  of  Ocean            Transportation  Intermediaries,  46  CFR 

515. 

License  No. 

h4ame/Address 

Date  Reissued 

17836N  t 

U.S.  Sea  Wave  Express,  Inc..  2931  Plaza 
Del  Amo,  #74,  Torrance,  CA  90503. 

Woridwide  Freight  Systems,  Inc.,  1830-C 
Independence  Square,  Atlanta,  QA 
30338. 

August  4.  2002. 

13496N            

July  16,  2002. 

Sandra  L.  Kusumoto. 

Director,  Bureau  of  Consumer  Complaints 
and  Licensing. 

[FR  Doc.  02-23724  Filed  9-17-02;  8:45  am) 
BaUNO  COK  oTao-oi-p 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Banic  HolcHngConHNHiles 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  forapproval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841ef  seq.)  (BHC 
Act),  Regulation  Y  (12  CFR  Part  225), 
and  allother  applicable  statutes  and 
regulations  to  become  a  bank  holding 
companyand/or  to  acquire  the  assets  or 
the  ownership  of,  control  of,  or  the 
powerto  vote  shares  of  a  bank  or  bank 
holding  company  and  all  of  the  banks 
andnonbanking  companies  owned  by 
the  bank  holding  company,  including 
thecompanies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
vniting  on  the  standards  entmierated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
Web  site  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these 
applicationsmust  be  received  at  the 
Reserve  Bank  indicated  or  the  offices  of 
the  Boardof  Governors  not  later  than 
October  11,  2002. 

A.  Federal  Reserve  Bank  of  Chicago 
(PhilUpJackson,  Applications  Officer) 


230  South  LaSalle  Street,  Chicago, 
Illinois6069O-1414: 

1.  Fidelity  Company iDyetwiVie,  Iowa; 
to  acquire  lOOpercent  of  the  voting 
shares  of  Wortnington  Bancorporation, 
Worthington,Iowa,  and  thereby 
indirectly  acquire  State  Bank, 
Worthington,  Iowa. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  12,2002. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  02-23677  Filed  9-17-02;  8:45  am) 
BNJJNQ  COOe  «210-01-8 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[600ay-02-78] 

Proposed  Data  Coiiectiona  Submitted 
for  Public  Comment  and 
Recommendetiorts 

In  compliance  with  the  requirement 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  498-1210. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Seleda 
Perryman,  CDC  Assistant  Reports 


Clearance  Officer,  1600  Clifton  Road. 
MS  E>-24,  Atianta,  GA  30333. 

Proposed  Project:  Clinician's 
Management  Approach  to  Children  with 
Pharyngitis — New — National  Center  for 
Infectious  Diseases  (NCID),  Centers  for 
Disease  Control  and  Prevention  (CDC). 
The  purpose  of  this  study  is  to 
determine  factors  associated  with 
appropriate  management  of  children 
with  pharyngitis.  We  will  characterize 
office  laboratory  methods  currently  used 
by  clinicians  to  diagnose  pharyngitis 
caused  by  group  A  streptococciis  (GAS), 
including  rapid  antigen  detection  test 
(RADT)  and  throat  cultures,  and  also 
assess  clinicians'  treatment  approaches 
for  pharyngitis. 

The  specific  goals  for  this  study  on 
children  with  pharyngitis  are: 

1.  To  evaluate  current  diagnostic 
methods  and  treatment  approaches  for 
children  with  pharyngitis  by  primary 
care  practitioners  (pediatricians  and  . 
family  practitioners). 

2.  To  identify  factors  associated  with 
the  use  of  appropriate  laboratory 
methods  by  primary  care  practitioners. 

3.  To  assess  the  treatment  regimen 
including  antimicrobial  choices,  length 
and  goals  of  therapy. 

4.  To  determine  the  impact  of  full 
implementation  of  CLIA  on  the 
performance  of  these  tests  in  office 
settings. 

The  investigators  will  send  out  an 
eight-page  questionnaire  to  a  sample  of 
1000  members  in  each,  the  American 
Academy  of  Pediatrics  and  the 
American  Academy  of  Family 
Practitioners.  The  survey  includes 
questions  on  demographics;  diagnostic 
approaches  (including  types  of  RADTs 
and  cultures  used);  logistics  in  using  the 
diagnostics  (such  as  level  of  training  of 
the  personnel  performing  the  tests, 
nature  of  quality  control);  clinicians' 
perception  and  imderstanding  of  the 
RADTs,  including  published  sensitivity 
and  specificity  figures;  and  impact  of 
CLIA  (such  as  any  change  on  the  use  of 
RADTs  and  culture).  One  month  after 
the  first  mailing,  each  individual  will  be 
sent  a  second  mailing  to  maximize  the 
opportunity  to  complete  the  survey. 

'The  study  population  consists  of 
primary  care  physicians  from  pediatrics 
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and  family  practice.  These  physicians 
will  be  from  all  areas  of  the  United 
States  and.  therefore,  from  diverse 


geographic  locations.  There  is  no  cost  to 
respondents. 


Respondents 

No.  of  re- 
spondents 

No.  of 
responses/ re- 
spondent 

Avg.  Ixjrden/ 

response  (in 

hours) 

Total  burden 
(in  hours) 

Physicians 

2000 

1 

12«0 

400 

Total  

400 

Dated:  September  11,  2002. 

Nanqr  E.  Cheal. 

Acting  Deputy  Director  for  Policy,  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention. 

[FR  Doc.  02-23680  Filed  9-17-02;  8:45  am] 

BILUNG  COOE  4163-1S-P 


OEPARTMEffT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention  | 

[30OAY-27-02] 

Agenqr  Forms  Undergoing  Paperwork 
Reduction  Act  Review 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  under 
review  by  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 
Officer  at  (404)  498-1210.  Send  written 
comments  to  CDC,  Desk  Officer,  Himian 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235, 
Washington.  DC  20503.  Written 
comments  should  be  received  within  30 
days  of  this  notice. 

Proposed  Project:  Anthropometric 
Survey  of  Respirator  Users — NEW — The 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH),  Centers  for 
Disease  Control  and  Prevention  (CDC). 
The  mission  of  the  National  Institute  for 
Occupational  Safety  and  Health  is  to 
promote  safety  and  health  at  work  for  all 
people  through  research  and  prevention. 

The  overall  goal  of  the  current  project 
is  to  develop  respirator  fit-test  panels 
that  accurately  represent  today's 
workers  who  rely  on  respirators  to 
prevent  work-related  respiratory 
illnesses,  injuries,  and  death.  The 
respirator  fit-test  panels  currently  used 
are  25-subject  panels,  developed  by  Los 
Alamos  National  Laboratory  (LANL) 
based  on  data  from  the  1967-1968 
survey  of  U.S.  Air  Force  men  and 
women.  The  half-mask  panel  is  based 
on  face  length  and  lip  length,  and  the 


full-facepiece  panel  is  based  on  face 
length  and  face  width.  These  panels 
were  established  to  represent  the 
working  population.  The  fit  of 
respirators  on  these  subject  panels  is 
assumed  to  be  representative  of  the  fit 
of  respirators  in  die  user  populations. 
Respirators  designed  to  fit  these  panels 
are  also  expected  to  accommodate  at 
least  95  percent  of  the  wearers. 
However,  NIOSH  research  indicated 
that  the  LANL  panel  for  full-facepiece 
respirators  accommodated  only  84 
percent  of  current  civilian  subjects". 
Sizing  data  generated  by  the  military  for 
use  in  fitting  respirators  has  been  the 
normative  basis  for  commercial 
respirator  sizing.  Anthropometric  data 
developed  for  males  of  military  age  in 
the  1950's  and  1960's  is  still  in  use 
today.  Military  populations  cannot 
represent  the  worker  population 
because  of  relatively  strict 
anthropometric  armed  forces  entry 
requirements  and  height/weight 
guidelines  for  troop  retention.  Personal 
protective  equipment  designed  and 
sized  for  a  military  population  may  not 
provide  the  same  level  of  protection  to 
civilian  workers  because  of  the  greater 
diversity  in  body  size  and  shape  seen  in 
civilian  populations.  In  addition,  the 
demographics  of  the  U.S.  population 
have  changed  over  the  last  30  years. 
Thus,  it  is  necessary  to  assess  and  refine' 
the  LANL  fit-test  panels. 

This  project  will  first  develop  an 
anthropometric  database  detailing  the 
face-size  distributions  of  respirator  users 
using  both  traditional  measurement 
methods  and  three-dimensional  (3-D) 
scanning  systems.  The  source 
population  for  this  study  will  be  the 
nationwide  respirator  users  population. 
The  databases  will  then  be  used  to 
establish  respirator  fit-test  panels  that 
accurately  represent  today's  workers. 
Three-dimensional  anthropometry  has 
only  been  available  recenUy,  and  there 
is  no  track  record  of  applying  scan  data 
to  respirators.  This  study  will  provide  . 
preliminary  data  on  which  to  develop 
methods  for  sizing  and  designing 
respirators  and  protective  eyewear  using 
3-D  scan  data. 


The  subjects  will  be  recruited  from 
various  industries  in  which  workers  rely 
on  respirators  to  prevent  work-related 
respiratory  illnesses,  injuries,  and  death 
(e.g.,  manufacturing,  construction, 
raining,  and  health  care).  The  project 
will  also  address  emergency  responders 
to  chemical  and  biological  terrorism  and 
other  crisis  situations.  Thus,  subjects 
will  also  include  law  enforcement 
officers,  firefighters,  and  health  care 
workers.41eight  and  weight  plus  18 
facial  dimensions  will  be  measured  with 
traditional  methods.  A  total  of  4,000 
subjects  will  be  measured  using 
traditional  methods.  Of  those,  1,000  will 
be  scanned  using  a  3-D  head  scanner 
(Cyberware  Model  3030/RGB).  The 
populations  will  be  sampled  by  age, 
race  and  gender.  A  stratified  sampling 
plan  is  being  used  with  equal  sample 
size  in  each  cell  (166).  The  strata  consist 
of:  3  age  groups  (18-29,  30-44,  and 
45-65  years),  2  gender  strata  (male  and 
female),  and  4  ethnic  groups  (White, 
African  Americans,  Hispanic,  and 
Others).  The  total  number  of  cells  is  24. 
The  study  will  be  conducted  at  five 
locations  nationwide.  Although  test 
sites  have  yet  to  be  determined,  data 
collection  is  anticipated  at  two  facilities 
in  the  western  U.S.,  one  in  the  central 
portion  of  the  country,  and  at  two 
locations  in  the  east. 

Information  generated  by  this  research 
project  will  benefit:  (1)  the  participants 
and  workers  exposed  to  various  gases 
and  aerosols  by  improving  fit  and 
function  of  respirators  worn  during 
work;  and  (2)  those  involved  in  testing, 
certifying,  and  manufacturing 
respirators  to  be  used  in  industry,  by 
providing  them  with  fit-test  panels  that 
accurately  represent  today's  workers. 
The  panels  can  be  used  for  evaluating 
respirator  facepiece  fit  characteristics. 
The  long-term  potential  benefits  are 
improved  respirator  quality  and 
performance  and  increased  worker 
protection.  The  total  burden  for  this 
data  collection  is  1,083  hours. 
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Respondents 


Workers  (Data  Collection  #1) 
Workers  (Data  Collection  #2) 


No.  of  respondents 


1000 
3000 


No.  of  re- 
sponses/ 
respond- 


Avg. 
buroen 
per  re- 
sponse 

(m 
hours) 


20/60 
15/60 


Dated:  September  12,  2002. 
Nancy  E.  Cheal, 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention. 

[FR  Doc.  02-23681  Filed  9-17-02;  8:45  am) 
BlUINa  COOe  4163-1*-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  02rMM03] 

Pramarlcat  Notification  for  Food 
Contact  Substancas;  Public  Maating 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice  of  public  meeting. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  thfr 
following  public  meeting  entitled  "HDA 
Workshop  on  the  Notification  Process 
for  Food  Contact  Substances."  The 
purpose  of  the  meeting  is  to  discuss  the 
food  contact  notification  (FCN)  process 
so  that  notifiers  and/or  their 
representatives,  consumer  interest 
groups,  and  other  interested  members  of 
the  general  public  can  have  a  better 
understanding  of  the  FCN  process,  the 
information  requirements  of  an  FCN, 
and  the  common  deficiencies  to  be 
avoided. 

Date  and  Time:  The  meeting  will  be 
held  on  Tuesday,  October  15,  2002, 
from  8  a.m.  to  5  p.m. 

Location:  The  meeting  vtrill  be  held  on 
the  campus  of  the  National  Institutes  of 
Health  (NIH)  in  the  Lister  Hill  Center 
Auditoritmi,  Bldg.  38A,  National  Library 
of  Medicine,  8600  Rockville  Pike, 
Bethesda,  MD  20894.  The  NIH  campus 
is  accessible  by  the  Washington,  DC  area 
Metrorail  system  using  the  Medical 
Center  station.  Attendees  must  bring 
photo  identification  to  gain  admittance. 

Contact  William  J.  Trotter,  Center  for 
Food  Safety  and  Applied  Nutrition 
(HFS-275),  Food  and  Drug 
Administration,  5100  Paint  Branch 
Pkwy.,  College  Park,  MD  20740,  202- 
418-3088,  FAX  202-418-3131,  or  e- 
mail:  wjtOcfsan.fda.gov. 
SUPPLEMENTARY  INFORMATION: 


I.  Background 

In  November  1997,  Congress  passed 
the  Food  and  Drug  Administration 
Modernization  Act  (FDAMA)  of  1997. 
Section  309  of  FDAMA  amended 
section  409  of  the  Federal  Food,  IDnig, 
and  Cosmetic  Act  (the  act)  (21  U.S.C. 
348)  to  establish  a  notification  process 
for  food  contact  substances  (FCSs).  An 
FCS  is  defined  as  any  substance 
intended  for  use  as  a  component  of 
materials  used  in  manufacturing, 
packing,  packaging,  transporting,  or 
holding  food  if  such  use  is  not  intended 
to  have  a  technical  effect  in  such  food 
(21  U.S.C.  348(h)(6)).  Congress  intended 
the  notification  process  to  be  the 
primary  route  for  authorizing  the  use  of 
FCSs  (21  U.S.C.  348(h)(3)(A)). 

Under  section  409(h)  of  the  act,  the 
notification  process  requires  a 
manufacturer  or  supplier  of  an  FCS  to 
notify  FDA  at  least  120  days  prior  to 
marketing  an  FCS  for  a  new  use.  If  FDA 
does  not  object  to  the  notification 
within  120  days,  the  notification 
becomes  effective  (21  U.S.C. 
348(h)(2)(A))  and  the  substance  may  be 
legally  marketed  for  the  requested  use 
by  the  notifier  (21  U.S.C.  348(a)(3)(B)). 

In  the  Federal  Register  of  May  21, 
2002  (67  FR  35724),  FDA  published  a 
final  rule  amending  the  food  additive 
regulations  regarding  the  premarket 
notifi.cation  process  for  FCSs.  The  rule 
became  effective  on  June  20,  2002,  and 
required  that  a  notification  for  an  FCS 
must  contain  sufficient  scientific 
information  to  demonstrate  that  the  FCS 
that  is  the  subject  of  the  notification  is 
safe  for  the  intended  use  (21  U.S.C. 
348(h)(1)).  Since  the  inception  of  the 
FCN  process  in  1999,  FDA  has  observed 
that  FCNs  fr«quentiy  have  deficiencies 
such  that  the  FCNs  are  not  complete. 
FDA  is  having  this  public  meethig  to 
discuss  the  data  requirements  for  an 
FCN  and  the  commonly  observed 
deficiencies,  and  to  assist  notifiers  and/ 
or  their  representatives  in  submitting 
adequate  and  complete  FCNs. 

n.  Registration  and  Written  Questioiis 

Persons  interested  in  attending  the 
October  15,  2002,  meeting  should  send 
their  registration  information  (including 
name,  titie,  business  affiliation,  address. 


and  telephone  and  fax  nimibers)  and 
any  questions  they  wish  to  have 
answered  at  the  meeting  to  the  contact 
person.  To  expedite  processing,  fax 
registration  information  to  202-41&- 
3131  ore-mail:  wjt9cfsan.fda.gov.  There 
will  be  no  registration  charges  for 
attending  the  meeting. 

If  you  need  special  accommodations 
due  to  disability,  please  notify  the 
contact,  person  by  October  1,  2002. 

m.  Availability  of  Guidance  Documents 
for  FCNs 

Administrative,  chemistry,  and 
toxicology  guidance  documents  for 
FCNs  are  available  at  http:// 
www.cfsan.fda.gov/dms/opa-notf.html. 

IV.  Agenda  and  Goals 

FDA  will  present  what  information    , 
the  agency  requires  in  an  FCN  to  make 
it  adequate  and  complete.  Topics  to  be 
presented  will  be  broadly  divided 
among  the  general  categories  of 
administrative,  chemical,  toxicological, 
and  environmental.  There  will  also  be 
workshops  in  which  questions  from  the 
audience  will  be  encouraged.  The  issues 
to  be  discussed  include  the  following: 

1.  Administrative:  Guidance 
document,  nimiber  of  copies  of  the  FCN 
to  submit  and  where  to  submit  the  FCN, 
conunon  FCN  deficiencies.  Form  3480, 
confidentiality,  one  FCS  per  FCN,  and 
conditions  under  which  a  food  additive 
petition  should  be  submitted; 

2.  Chemical:  Guidance  document, 
common  FCN  deficiencies,  approaches 
for  determining  migrant  levels  in  food, 
estimated  daily  intake,  and  cumulative 
estimated  daily  intake; 

3.  Toxicological:  Guidance  document, 
common  FCN  deficiencies,  acceptable 
daily  intake,  risk  assessments,  structure 
activity  relationships,  and  genetic 
toxicology;  and 

4.  Enviroiunental:  Guidance 
document,  common  FCN  deficiencies, 
the  National  Environmental  Policy  Act 
as  applied  to  the  notification  process, 
categorical  exclusions,  and 
requirements  for  an  environmental 
assessment. 
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V.  Comments 

Written  comments  regarding  the 
agenda  may  be  submitted  and  should  be 
identified  with  the  docket  number 
fotmd  in  brackets  in  the  heading  of  this 
document.  Comments  should  be 
annotated  and  organized  to  identify  the 
specific  issues  to  which  they  refer. 
lliese  conunents  should  be  submitted 
by  October  1,  2002,  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville,  MD  20852. 
Comments  may  also  be  sent  to  the 
Dockets  Management  Branch  via  e-mail 
to  fdadockets@oc.fda.gov  or  via  the  FDA 
Web  site  http://www.fda.gov. 

Tmnscripts:  An  electronic  transcript 
of  this  meeting  will  be  prepared  and 
may  be  requested  in  writing  from  the 
Freedom  of  hiformation  Office  (HFI-35), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  rm.  12A-16,  Rockville, 
MD  20852,  approximately  15  working 
days  after  the  meeting  at  a  cost  of 
$18.25.  The  transcript  of  the  meeting 
will  also, be  available  for  public 
examination  as  soon  as  possible  after 
the  meeting,  at  the  Dockets  Management 
Branch  (see  ADDRESSES)  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday,  as 
well  as  on  the  FDA  Office  of  Food 
Additive  Safety  Web  site  at  http:// 
www.cfsan.fda.gov/lrd/foodadd.html. 

Dated:  September  12.  2002. 
Margaret  M.  Dotzel, 
Associate  Commissioner  for  Policy. 
{PR  Doc.  02-23690  Filed  9-17-02;  8:45  am] 

8ILUN0  COOC  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Fdod  and  Drug  Administration 
[Docket  No.  02D-O4O2] 

Guidanca  for  Food  and  Drug 
AdmlnlstralfcMi  Field  Offices  on 
"Regulatory  Procedures  Manual, 
CtiaJMsr  9,  Subchafiter,  'Import  for 
Exporf";  Availability 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  final  guidance  for  FDA 
Field  Offices  entitled  "Regulatory 
Procedures  Manual,  Chapter  9, 
Subchapter,  'Import  for  Export'."  This 
final  guidance  is  a  revision  of  the  FDA 
Office  of  Regulatory  Affairs'  Regulatory 
Procedures  Manual,  Chapter  9,  "Import 
Operations/ Actions,"  Subchapter, 
"Import  for  Export,"  to  provide 


guidance  to  the  FDA  Field  Offices 
regarding  the  handling  of  products 
offered  for  import  into  the  United  States 
under  section  801(d)(3)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act). 
The  revision  is  ne<iessary  because  of  the 
enactment  of  section  322  of  the  Public 
Health  Security  and  Bioterrorism 
Preparedness  and  Response  Act  of  2002. 
Public  Law  107-188,  signed  into  law  on 
June  12,  2002.  Section  322  amends 
section  801(d)(3)  of  the  act  and  is 
effective  September  9,  2002. 
DATES:  General  comments  on  agency 
guidance  documents  are  welcome  at  any 
time. 

ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  guidance  to  the 
Division  of  Import  Operations  and 
Policy  (HFC-170),  Office  of  Regulatory 
Afiiairs,  5600  Fishers  Lane,  Rockville, 
MD  20857.  Send  one  self-addressed 
adhesive  label  to  assist  that  office  in 
processing  your  requests.  Submit 
written  comments  on  the  guidance  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061,  Rockville. 
MD  20852.  Submit  electronic  comments 
to  http://www.fda.gov/dockets/ 
ecomments.  See  the  SUPPLEMENTARY 
INFORMATION  section  for  electronic 
access  to  the  guidance  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  McCallion,  Office  of  Regulatory 
Affairs  (HFC-170),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-6553. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

FDA  is  announcing  the  availability  of 
a  final  guidance  for  FDA  Field  Offices 
entitled  "Regulatory  Procedures 
Manual,  Chapter  9,  Subchapter,  'Import 
for  Export'." 

Section  322  of  the  Public  Health 
Security  and  Bioterrorism  Preparedness 
and  Response  Act  of  2002,  Public  Law 
107-188,  signed  into  law  on  Jime  12, 
2002,  amended  section  801(d)(3)  of  the 
act  (21  U.S.C.  381).  The  amended 
provision  requires  submission  of  certain 
information  when  certain  articles  are 
offered  for  import  into  the  United 
States.  The  amended  provision  is 
effective  September  9,  2002. 

The  final  guidance  covers  the  scope  of 
articles  that  can  be  offered  under  section 
801(d)(3)  of  the  act  and  the  information 
required  by  the  statutory  provision  to  be 
submitted  when  certain  articles  are 
offered  as  "import  for  export."  The  final 
guidance  provides  examples  of 
documentation  that  will  assist  the  FDA 
field  offices  in  making  a  determination 
that  the  appropriate  statements  and 
information  have  been  submitted  and 


whether  the  entry  should  be  allowed  as 
an  "import  for  export"  or  refused 
admission.  The  final  guidance  also 
provides  information  on  the  meaning  of 
the  terms  "further  processing"  and 
"incorporated"  to  be  used  by  the  FDA 
field  offices  in  making  determinations 
on  the  entry  of  products.  Direction  on 
internal  agency  procediires  for 
processing  "import  for  export"  entries  is 
included  in  the  final  guidance. 

This  final  gmdance  is  being  issued 
consistent  with  FDA's  good  guidance 
practices  (GGPs)  regulation  (21  CFR 
10.115).  It  is  being  implemented 
immediately  without  prior  public 
comment,  under  §  10.115(g)(2)«  because 
of  the  agency's  urgent  need  to  provide 
guidance  on  the  implementation  of 
section  322  of  the  Bioterrorism  Act. 
which  is  effective  September  9.  2002, 
only  90  days  after  the  statute's 
enactment.  However,  pursuant  to  GGPs, 
FDA  requests  comments  on  the 
guidance  and  will  revise  the  document, 
if  appropriate.  The  guidance  represents 
the  agency's  current  thinking  on 
"Regulatory  Procedures  Manual, 
Chapter  9,  Subchapter,  'Import  for 
Export'"  and  is  intended  to  provide 
uniform  procediues  for  handling  such 
importations  by  all  FDA  Field  Offices.  It 
does  not  create  or  confer  any  rights  for 
or  on  any  person  and  does  not  operate 
to  bind  FDA  or  the  public.  An 
alternative  approach  may  be  used  if 
such  approach  satisfies  the 
requirements  of  the  applicable  statutes 
and  regulations. 

n.  Comments 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (see 
ADDRESSES)  written  or  electronic 
comments  on  the  guidance.  Two  copies 
of  any  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  number  foimd  in 
brackets  in  the  heading  of  this 
dociiment.  The  guidance  and  received 
comments  are  available  for  pulilic 
examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

m.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  document  at  either  http:/ 
/www.fda.gov/ora/complianceref/ 
rpm_new2/  or  http://www.fda.gov/ 
ohrms/dockets/defaiilt.htm. 

Dated:  September  6,  2002. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 

(PR  Doc.  02-23759  Filed  9-13-02;  4:27  pm] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatltutea  of  Health 

National  Cancer  Inatltute;  Notice  of 
Cloeed  Meeting 

Piursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel. 
Chemoprevention  of  Tobacco  Related 
Cancers  in  Former  Smokers:  Preclinical 
studies. 

Date:  November  4,  2002. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Double  Tree  Hotel,  1750  Rockville 
Pike.  Rockville.  MD  20852. 

Contact  Person:  Gerald  G.  Lovinger,  PhD, 
Scientific  Review  Administrator.  Special 
Review  and  Resources  Branch,  Division  of 
ExtramiUBl  Activities,  National  Cancer 
Institute,  National  Institutes  of  Health,  6116 
Executive  Boulevard,  Room  8101,  Rockville, 
MD  20892-7405,  301/496-7987. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control.  National  Institutes  of  Health, 
HHS) 

Dated:  September  11,  2002. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-23629  Filed  9-17-02;  8:45  am] 
BHUMQ  coos  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatltutea  of  Health 

National  Cancer  Inatltute;  Notice  of 
Cloaed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 


amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting.- 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel. 
Chemoprevention  of  Tobacco  Related 
Cancers  in  Former  Smokers:  Clinical  Studies. 

Date:  November  5,  2002. 

Time;  8  a.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Double  Tree  Hotel,  1750  Rockville 
Pike,  Rockville,  MD  20852. 

Contact  Person:  Gerald  G.  Lovinger.  PhD, 
Scientific  Review  Administrator,  Special 
Review  and  Resources  Branch,  Division  of 
Extramural  Activities,  National  Cancer 
Institute,  National  Institutes  of  Health,  6116 
Executive  Boulevard,  Room  8101,  Rockville. 
MD  20892-7405,  301/496-7987. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394.  Cancer  Detection  and 
Diagnosis  Research:  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  September  11,  2002. 
UVeroe  Y.  Stringfield. 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-23630  Filed  9-17-02;  8:45  am] 
Btuma  coot  4i40-oi-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatltutea  of  Health 

National  Cancer  Inatltute;  Notice  of 
Cloaed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b{c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 


property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel;  Rebuilding 
Immunity  for  Survival. 

Date:  October  7-9.  2002. 

TVme;  7  p.m.  to  11  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Inn  at  Longwood  Medical,  342 
Longwood  Avenue,  Boston,  MA  02115. 

Contact  Person:  William  D.  Merritt,  PhD. 
Scientific  Review  Administrator.  Grants 
Review  Branch,  National  Cancer  Institute, 
National  Institutes  of  Health.  6116  Executive 
Boulevard.  Room  8034,  MSC  8328.  Bethesda. 
MD  20892-8328.  301-496-9767. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392.  Cancer  Construction; 
93.393.  Cancer  Cause  and  Prevention 
Research;  93.394.  Cancer  Detection  and 
Diagnosis  Research;  93.395.  Cancer 
Treatment  Research:  93.396.  Cancer  Biology 
Research;  93.397.  Cancer  Centers  Support; 
93.398.  Cancer  Research  Manpower;  93.399, 
Cancer  Control.  National  Institutes  of  Health. 
HHS) 

Dated:  September  11,  2002. 
UVeiM  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  02-23632  Filed  9-17-02;  8:45  am] 
BNJJNO  coot  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatltutaa  of  Health 

National  Cancer  Inatltula;  Notice  of 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  TiUe  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 
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Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel,  Cancer 
Prognosis  and  Prediction. 

Date:  October  24-25,  2002. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select,  8120  Wisconsin 
Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Joyce  C.  Pegues.  PhD, 
Scientific  Review  Administrator,  Special 
Review  and  Resources  Branch,  Division  of 
Extramural  Activities,  National  Cancer 
Institute,  6116  Executive  Boulevard,  Room 
7149,  Bethesda,  MD  20892,  301/594-1286. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393.  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395.  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  September  9,  2002. 
La  Verne  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-23633  Filed  9-17-02;  8:45  am) 
BIUMG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutea  of  Health 

National  institute  on  Aging;  Notice  of 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Conunittee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Board  of  Scientific  Counselors,  NIA. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuds  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  section 
552b(c)(6),  Title  5  U.S.C,  as  amended 
for  the  review,  discussion,  and 
evaluation  of  individual  intramural 
programs  and  projects  conducted  by  the 
National  Institute  on  Aging,  including 
consideration  of  personnel 
qualifications  and  performance,  and  the 
competence  of  individual  investigators, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Board  of  Scientific 
Counselors,  NIA. 


Date:  October  22-24.  2002. 

Closed:  October  22,  2002,  7  p.m.  to  recess. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigatorsr 

Place:  Gerontology  Research  Center, 
National  Institutes  of  Health,  5600  Nathan 
Shock  Drive,  Baltimore,  MD  21224-6825. 

Closed:  October  23,  2002,  8  a.m.  to  8:30 
a.m. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  Gerontology  Research  Center, 
National  Institutes  of  Health,  5600  Nathan 
Shock  Drive,  Baltimore,  MD  21224-6825. 

Open:  October  23,  2002,  8:30  a.m.  to  11:30 
a.m. 

Agenda:  Conunittee  Discussion. 

Place:  Gerontology  Research  Center, 
National  Institutes  of  Health,  5600  Nathan 
Shock  Drive,  Baltimore,  MD  21224-6825. 

Closed:  October  23,  2002, 11:30  a.m.  to 
12:30  p.m. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  Gerontology  Research  Center, 
National  Institutes  of  Health,  5600  Nathan 
Shock  Drive,  Baltimore,  MD  21224-6825. 

Open:  October  23,  2002, 12:30  p.m.  to  5 
p.m. 

Agenda:  Committee  Discussion. 

Place:  Gerontology  Research  Center, 
National  Institutes  of  Health,  5600  Nathan 
Shock  Drive,  Baltimore,  MD  21224-6825. 

Closed:  October  23,  2002,  5  p.m.  to  5:30 
p.m. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  Gerontology  Research  Center, 
National  Institutes  of  Health,  5600  Nathan 
Shock  Drive,  Baltimore.  MD  21224-6825. 

Closed:  October  24,  2002,  8  a.m.  to  8:30 
a.m. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  Gerontology  Research  Center, 
National  Institutes  of  Health,  5600  Nathan 
Shock  Drive,  Baltimore,  MD  21224-6825. 

Open:  October  24,  2002,  8:30  a.m.  to  11:30 
a.m. 

Agenda:  Committee  Discussion. 

Place:  Gerontology  Research  Center, 
National  Institutes  of  Health,  5600  Nathan 
Shock  Drive,  Baltimore,  MD  21224-6825. 

Closed:  October  24,  2002, 11:30  a.m.  to 
12:30  p.m. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  Gerontology  Research  Center^ 
National  Institutes  of  Health,  5600  Nathan 
Shock  Drive,  Baltimore,  MD  21224-6825. 

Open:  October  24,  2002, 12:30  p.m.  to  3:30 
p.m. 

Agenda:  Committee  Discussion. 

Place:  Gerontology  Research  Center. 
National  Institutes  of  Health,  5600  Nathan 
Shock  Drive,  Baltimore.  MD  21224-6825. 

Closed:  October  24,  2002.  3:30  p.m.  to  4:30 
p.m. 


Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  Gerontology  Research  Center, 
National  Institutes  of  Health,  5600  Nathan 
Shock  Drive,  Baltimore,  MD  21224-6825. 

Contact  Person:  Dan  L.  Longo,  MD, 
Scientific  Director,  National  Institute  of 
Aging,  Gerontology  Research  Center, 
National  Institutes  of  Health,  5600  Nathan 
Shock  Drive,  Baltimore,  MD  21224-6825, 
410-558-8110,  dll4q@nia.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.866,  Aging  Research, 
National  Institutes  of  Health,  HHS) 

Dated:  September  11,  2002. 
La  Verne  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  02-23627  Filed  9-17-02;  8:45  am] 
BHJJNG  COOC  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Natlonal  Institute  of  Environmental 
Health  Sciences;  Amended  NoUoe  of 
Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  National  Institute  of 
Environmental  Health  Sciences  Special 
Emphasis  Panel,  October  17,  2002,  2 
p.m.  to  October  17,  2002,  3  p.m.,  NIEHS, 
79  T.W.  Alexander  Drive,  Building 
4401,  Conference  Room  122,  Research 
Triangle  Park,  NC  27709  which  was 
published  in  the  Federal  Register  on 
August  29,  2002,  67  FR  55412. 

"nie  telephone  conference  meeting 
will  be  held  on  10/24/2002  at  2  p.m. 
instead  of  10/17/2002  as  previously 
advertised.  The  meeting  is  closed  to  the 
public. 

Dated:  September  11,  2002. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  02-23631  Filed  9-17-02;  8:45  am] 
BIUJNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutas  of  Health 

National  institute  of  Mental  Health; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
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552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosiue  of  which 
would  constitute  a  clearly  tmwarranted 
invasion  of  personal  privacy. 

Ncune  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel, 
Minority  Development  Awards  in  Auditory 
Learning. 

Dote;  October  1,2002. 

Time:  12  P.M.  to  2  P.M. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Neuroscience  Center,  National 
Institutes  of  Health,  6001  Executive  Blvd., 
Bethesda,  MD  20892.  (Telephone  Conference 
Call). 

Contact  Person:  Peter ).  Sheridan.  PhD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center, 
6001  Executive  Blvd..  Room  6142,  MSC  9606, 
Bethesda,  MD  20892-9606,  301-443-1513, 
psherida®mail.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242,  Mental  Health  Research 
Grants;  93.281,  Scientist  Development 
Award,  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award; 
93.282,  Mental  Health  National  Research 
Service  Awards  for  Research  Training, 
National  Institutes  of  Health.  HHS) 

Dated:  September  11.  2002. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-23635  Filed  9-17-02;  8:45  am] 
BKJJNO  0006  4l4e-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  instituta  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  section  552b(c)(4) 
and  552b(c)(6),  Title  5  U.S.C,  as 
amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 


individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel,  HIV  Vaccine  Design  and 
Development  Teams. 

Date:  October  9-10,  2002. 

Time:  8:30  AM  to  4  PM. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  2101  Wisconsin  Ave.,  NW., 
Washington,  DC  20007. 

Contact  Person:  Geetha  P.  Bansal,  PhD.. 
Scientific  Review  Administrator.  NIAID/ 
DEA,  Scientific  Review  Program,  Room  2217, 
6700B  Rockledge  Drive,  MSC-7616. 
Bethesda,  MD  20892-7616.  301-496-2550, 
gbansal@niaid.nih  gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy,  Immunology, 
and  Transplantation  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health,  HHS) 

Dated:  September  11,  2002. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-23637  Filed  9-17-02;  8:45  am) 
BIUJNO  COOe  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Natlonal  Institutes  of  Health 

National  Institute  of  Environmental 
Health  Sciences;  Notice  of  Closed 
Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  vdll  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy^ 

Name  of  Committee:  Environmental  Health 
Sciences  Review  Committee.  Review  of 
Training  Grants. 

Date:  November  4-5,  2002. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Nat.  Institute  of  Environmental 
Health  Services,  South  Campus,  Building 
101,  Conference  Room  B,  Research  Triangle 
Park,  NC  27709. 


Contact  Person:  Linda  K.  Bass.  PhD., 
Scientific  Review  Administrator,  Nat'l 
Institute  of  Environmental  Health  Science*,' 
P.O.  Box  12233,  MD  EC-24,  Research 
Triangle  Park,  NC  27709,  (919)  541-1307. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.113,  Biological  Response  to 
Environmental  Health  Hazards;  93.114. 
Applied  Toxicological  Research  and  Testing; 
93.115,  Biometry  and  Risk  Estimation — 
Health  Risks  from  Environmental  Exposures; 
93.142.  NIEHS  Hazardous  Waste  Worker 
Health  and  Safety  Training;  93.143.  NIEHS 
Superfund  Hazardous  Substances — Basic 
Research  and  Education;  93.894.  Resources 
and  Manpower  Development  in  the 
Environmental  Health  Sciences.  National 
Institutes  of  Health.  HHS) 

Dated:  September  1 1 .  2002. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  02-23638  Filed  9-17-02;  8:45  am| 
BILUNa  coot  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Natlonal  Institutes  of  Health 

National  Institute  on  Deafness  and 
Other  Communication  Disorders; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  persona]  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Communication 
Disorders  Review  Committee, 

Date:  October  9-10.  2002. 

r/7ne:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Wyndham  Washington,  1400  M 
Street,  Washington.  DC  20005. 

Contact  Person:  Melissa  Stick.  PHD.  MPH, 
Scientific  Review  Administrator.  Scientific 
Review  Branch,  Division  of  Extramural 
Research,  NIDCD/NIH,  6120  Executive  Blvd.. 
Bethesda,  MD  20892,  301-496-8683. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.173.  Biological  Research 
Related  to  Deafness  and  Communicative 
Disorders.  National  Institutes  of  Health,  HHS) 
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Dated:  September  11,  2002. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

IFR  Doc.  02-23639  Filed  9-17-02;  8:45  am] 
■LUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Nationar  Institutss  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting  i 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b{c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Microbiology  and 
Infectious  Diseases  Research  Committee, 
Microbiology  and  Infectious  Diseases 
Research  Committee. 

Date:  October  17,  2002. 

Time:  8  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Latham  Hotel  Georgetown.  3000  M 
Street,  NW,  Washington,  DC  20007. 

Contact  Person:  Gary  S.  Madonna,  PHD, 
Scientific  Review  Administrator,  Scientific 
Review  Program,  Division  of  Extramural 
Activities,  NIAID,  NIH,  Room  2149.  6700-B 
Rockledge  Drive,  MSC  7616,  Bethesda.  MD 
20892-7616. 301-496-3528, 
gmJ2iv@ni7i.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy,  Immunology, 
and  Transplantation  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health,  HHS) 

Dated:  September  11.  2002. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  02-23634  Filed  9-17-02;  8:45  am) 

MUJNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  erf  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5.  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  TiUe  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Pathophysiological 
Sciences  Integrated  Review  Croup. 
Respiratory  Physiology  Study  Section. 

Date:  October  7.  2002. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Westin  Grand  Hotel,  2350  M  Street. 
NW..  Washington.  DC  20037-1417. 

Contact  Person:  Everett  E.  Sinnett,  PhD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  2178. 
MSC  7818,  Bethesda.  MD  20892.  (301)  435- 
1016,  sinnett@nih.gov. 

Name  of  Committee:  Pathophysiological 
Sciences  Integrated  Review  Group,  General 
Medicine  A  Subconmiittee  2. 

Date:  October  7-8.  2002. 

Time:  8  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Westin  Grand  Hotel,  2350  M 
Street,  NW.,  Washington,  DC  20037. 

Contact  Person:  Mushtaq  A.  Khan.  DVM, 
PhD,  Scientific  Review  Administrator.  Center 
for  Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Ehive.  Room  2176, 
MSC  7818,  Bethesda.  MD  20892.  301-435- 
1778,  Khanm@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel, 
Toxicological  Sciences. 

Date:  October  7.  2002. 

Time:  8  a.m.  to  5  p.m.  - 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn.  5520.  Wisconsin 
Avenue.  Chevy  Chase.  MD  20815. 

Contact  Person:  Gopal  C.  Sharma,  DVM, 
MS,  PhD,  Diplomate  American  Board  of 
Toxicology,  Scientific  Review  Administrator. 
Center  for  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockledge  Drive, 
Room  2184.  MSC  7818,  Bethesda,  MD  20892. 
(301)  435-1783,  shannag@csr.nih.gov. 


Name  of  Committee:  Pathophysiological 
Sciences  Integrated  Review  Group,  Alcohol 
and  Toxicology  Subcommittee  4. 

Date:  October  7-8,  2002. 

Time:  8  a.m.  to  5:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Westin  Grand  Hotel,  2350  M  Street, 
NW.,  Washington.  DC  20037-1417. 

Contact  Person:  Rass  M.  Shayiq,  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  2182, 
MSC  7818.  Bethesda.  MD  20892,  (301)  435- 
2359,  shayiqi@csr.nih.gov. 

Name  of  Committee:  Surgery,  Radiology 
and  Bioengineering  Integrated  Review  Group, 
Surgery  and  Bioengineering  Study  Section. 

Date;  October  7-8,  2002. 

Time:  8  a.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Hyatt  Regency  Hotel,  One 
Bethesda  Center,  Bethesda,  MD  20814. 

Contact  Person:  Teresa  Nesbitt,  DVM,  PhD, 
Scientific  Review  Administrator,  Center  for 
^Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  5118. 
MSC  7854,  Bethesda,  MD  20892.  (301)  435- 
1172,  nesbitt@CEr.nih.gov. 

Name  of  Committee:  Oncological  Sciences 
Integrated  Review  Group,  Chemical 
Pathology  Study  Section. 

Date:  October  7-9.  2002. 

rime:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Iim  Bethesda,  8120 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Victor  A.  Fung,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  4120, 
MSC  7804,  Bethesda,  MD  20814-9692.  301- 
435-3504,  fungv@csr.nih.gov. 

Name  of  Committee:  Pathophysiological 
Sciences  Integrated  Review  Group.  Alcohol 
and  Toxicology.  Subcommittee  1. 

Date:  October  7-8.  2002. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Grand  Westin  Hotel,  2350  M  Street. 
NW..  Washington,  DC  20037-1417. 

Contact  Person:  Patricia  Greenwel,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  2175, 
MSC  7818,  Bethesda,  MD  20892,  301-435- 
1169,  greenwelp@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  General 
Medicine  A-1. 

Date:  October  7-8.  2002. 

Time:  8:30  a.m.  to  10  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Georgetown.  2101 
Wisconsin  Avenue,  NW.,  Washington,  DC 
20007. 

Contact  Person:  Harold  M.  Davidson,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4216. 
MSC  7814.  Bethesda.  MD  20892,  301/435- 
1776,  davidsoh@csr.nih.gov. 
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Name  of  Committee:  Center  few  Scientific 
Review  Special  Emphasis  Panel.  ZRGl-DMG 
(01)  Diagnostic  Radiology  Member  Conflict 
Meeting. 

Date:  October  7.  2002. 

Time:  7  p.m.  to  10  p.m. 

Ag/enda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn.  8120  Wisconsin 
Avenue.  Bethesda,  MD  20814. 

Contact  Person:  Lee  Rosen,  PhD,  Scientific 
Review  Administrator.  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  5116,  MSC  7854, 
Bethesda.  MD  20892,  (301)  435-1171. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Etaphasis  Panel.  ZRGl  RNM 
OlM:Diagnostic  pnaging  Member  Conflict 
Meeting. 

Date:  October  7,  2002. 

Time:  7  P.M.  to  10  P.M. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  8120  Wisconsin 
Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Eileen  W.  Bradley.  DSC, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  5120. 
MSC  7854.  Bethesda.  MD  20892,  (301)  435- 
1179.  bradleye@csr.nih.gov. 

Name  of  Committee:  Surgery,  Radiology 
and  Bioengineering  Integrated  Review  Group, 
Diagnostic  Radiology  Study  Section. 

Date:  October  8-9,  2002. 

Time:  8  A.M.  to  5  P.M. 

agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn.  8120  Wisconsin 
Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Eileen  W.  Bradley.  DSC. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  5120, 
MSC  7854,  Bethesda.  MD  20892,  (301)  435-, 
1179.  bradleye@csr.nih.gov. 

Name  of  Committee:  Surgery.  Radiology 
and  Bioengineering  Integrated  Review  Group. 
Diagnostic  Imaging  Study  Section. 

Date:  October  8-9.  2002. 

Time:  8  A.M.  to  4  P.M. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Iim,  8120  Wisconsin 
Avenue.  Bethesda.  MD  20814. 

Contact  Person:  Lee  Rosen,  PhD.  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  5116,  MSC  7854. 
Bethesda.  MD  20892,  (301)  435-1171. 

Name  of  Committee:  Biophysical  and 
Chemical  Sciences  Integrated  Review  Group, 
Medicinal  Chemistry  Study  Section. 

Date:  October  9-10,  2002. 

Time:  8:30  A.M.  to  4  P.M. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  8120  Wisconsin 
Avenue.  Bethesda.  MD  20814. 

Contact  Person:  )ohn  L.  Bowers,  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  4178. 
MSC  7806.  Bethesda.  MD  20892,  (301)  435- 
1725. 


Name  of  Committee:  Integrative. 
Functional  and  Cognitive  Neuroscience 
Integrated  Review  Group.  Visual  Sciences  B 
Study  Section. 

Date:  October  9-10.  2002. 

Time:  8:30  A.M.  to  2  P.M. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn.  5520  Wisconsin 
Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Christine  Melchior,  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5176 
MSC  7844,  Bethesda.  MD  20892,  (301)  435- 
1713.  melchioc@csT.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Emphasis  Panel,  ZRGl  BDCN-3-01. 

Date:  October  9-11,  2002. 

Time:  6  PM  to  5  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Bethesda.  One 
Bethesda  Metro  Center,  Bethesda,  MD  20814. 

Contact  Person:  David  L.  Simpson,  PhD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  5192, 
MSC  7846,  Bethesda.  MD  20892.  (301)  435- 
1278.  simpsod@mail.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Emphasis  Panel.  ZRGl  SSS-W 
lOBiSmall  Business:Cardiovascular  Devices. 

Date:  October  10-11.  2002. 

Time:  8  AM  to  5  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday,  Inn,  8120  Wisconsin    - 
Avenue.  Bethesda.  MD  20814. 

Contact  Person:  Dharam  S.  Dhindsa.  DVM. 
PhD,  Scientific  Review  Administrator.  Center 
for  Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  5126. 
MSC  7854.  Bethesda.  MD  20892.  (301)  435- 
1174,  dhinsad@csr.nih.gov. 

Name  of  Committee:  Endocrinology  and 
Reproductive  Sciences  Integrated  Review 
Group.  Biochemical  Endocrinology  Study 
Section. 

Date:  October  10-11,  2002. 

Time:  8  AM  to  1  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P7ace:  Chevy  Chase  Holiday.  Inn.  5520 
Wisconsin  Ave..  Chevy  Chase.  MD  20815. 

Contact  Person:  Michael  Knecht,  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  6176, 
MSC  7892,  Bethesda,  MD  20892.  (301)  435- 
1046. 

Name  of  Committee:  Center  for  Scientific 
Review  Emphasis  Panel,  ZRGl  HEM-2 
(301)1:  PAR-02-036;  Shared  Instrumentation: 
Cell  Sorter/Flow  Cytometer. 

Date:  October  10,  2002. 

Time:  8:30  AM  to  6  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Bethesda,  8120 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  )errold  Fried,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4126. 


MSC  7802,  Bethesda.  MD  20892,  (301)  435- 
1777. 

Name  of  Committee:  Center  for  Scientific 
Review  Emphasis  Panel,  Behavioral 
Medicine:  Interventions  and  Outcomes. 

Date:  October  10-11.  2002. 

Time:  8:30  AM  to  5  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Radisson— Old  Town.  901  Ndrth 
Fairfax  Street,  Alexandria.  VA  22314. 

Contact  Person:  Lee  S.  Mann.  PhD.  JD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  3186. 
MSC  7848,  Bethesda,  MD  20892,  (301)  435- 
0677. 

Name  of  Committee:  Cell  Development  and 
Function  Integrated  Review  Group, 
International  and  Cooperative  Projects  Study 
Section. 

Dbte:  October  10-11.  2002. 

Time:  8:30  a.m.  to  2:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn.  5520  Wisconsin 
Avenue,  Chevy  Chase.  MD  20815. 

Contact  Person:  Sandy  Warren,  DMD, 
MPH,  Scientific  Review  Administrator, 
Center  for  Scientific  Review.  National 
Institutes  of  Health,  6701  Rockledge  Drive. 
Room  5134.  MDC  7840.  Bethesda.  MD  20892, 
(301)435-1019. 

Name  of  Committee:  Genetic  Sciences 
Integrated  Review  Group.  Genetics  Study 
Section. 

Date:  October  10-12.  2002. 

Time:  9  a.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications.  ' 

Place:  The  River  Inn,  924  Twenty-Fifth 
Street,  NW.,  Washington.  DC  20037. 

Contact  Person:  David  ).  Remondini,  PhD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  6154. 
MSC  7890,  Bethesda,  MD  20892,  (301)  435- 
1038.-remo7idid©csr.ni7i.gov. 

Name  of  Committee:  Biobehavioral  and 
Behavioral  Process  Initial  Review  Group. 
Biobehavioral  and  Behavioral  Processes  2, 
Biobehavioral  Mechanisms  of  Affect. 
Immunology  and  Stress. 

Dote:  October  10-11.  2002. 

Time:  9  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Piace:  Wyndham  Washington  Hotel.  1400 
M  Street.  NW.,  Washington,  DC  20005-2750. 

Contact  Person:  Thomas  A.  Tatham,  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  3188, 
MSC  7848.  Bethesda,  MD  20892,  (301)  435- 
0692,  tathamt@csrnih.gov. 

Name  of  Committee:  Social  Sciences, 
Nursing,  Epidemiology  and  Methods 
Integrated  Review  Group,  Epidemiology  and 
Disease  Control  Subcommittee  1 . 

Date:  October  10-11.  2002. 

Time:  9  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn.  8120  Wisconsin 
Avenue,  Bethesda,  MD  20814. 
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Contact  Person:  Scott  Osborne,  PhD.,  MPH, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rocklodge  Drive,  Room  4114, 
MSC  7816.  Bethesda.  MD  20892,  (301)  435- 
1782. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  SSS  8 
(11):  Small  Business:  Bioengineering  and 
Physiology. 

Date:  October  11,  2002. 

Time:  1  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications.  - 

Place:  Holiday  Inn  Bethesda.  8120 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Paul  Parakkal,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5122, 
MSC  7854,  Bethesda,  MD  20892.  301-435- 
1176,  parakkap@csr.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine. 
93.306;  93.333,  Clinical  Research,  93.333, 
93.337.  93.393-93.396,  93.837-93.844, 
93.846-93.878,  93.892,  93.893,  National 
Institutes  of  Health,  HHS) 

Dated:  September  11.  2002. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

IFR  Doc.  02-23628  Filed  9-17-02;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c}(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidentiaLtrade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  September  25.  2002. 

Time;  11  AM  to  12  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2.  Bethesda,  MD 
20892.  (Telephone  Conference  Call). 

Contact  Person:  Charles  N.  Rafferty.  PhD, 
NIOSH  Scientific  Review  Administrator, 


Center  for  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockledge  Drive, 
Room  4114,  Bethesda.  MD  20892,  (301)  435- 
3562. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
.  limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  SSS- 
W  2M:Member  Conflict:Surgery  & 
Bioengineering. 

Date:  October  2,  2002. 

Time:  10  AM  to  12  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

pyace;  NIH,  Rockledge  2,  Bethesda  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Dharam  S.  Dhindsa,  DVM, 
PhD,  Scientific  Review  Administrator,  Center 
for  Scientific  Review,  National  Institute  of 
Health,  6701  Rockledge  Drive,  Room  5126, 
MSC  7854,  Bethesda,  MD  20892,  (301)  435- 
1174,  dhindsad@csr.nih.gov. 

Name  of  Committee:  Cell  Development  and 
Function  Integrated  Review  Group,  Cell 
Development  and  Function  2. 

Date:  October  3-4,  2002. 

Time:  8:30  AM  to  4  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Governor's  House,  1615  Rhode 
Island  Avenue,  NW.,  Washington,  DC  20036. 

Contact  Person:  Ramesh  K.  Nayak,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5146, 
MSC  7840,  Bethesda,  MD  20892,  (301)  435- 
1026,  nayaki@csr.nih.gov. 

Name  of  Committee:  Biophysical  and 
Chemical  Sciences  Integrated  Review  Group, 
Metallobiochemistry  Study  Section. 

Date:  October  3-4,  2002. 

Time:  8:30  AM  to  6  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Churchill  Hotel,  1914 
Connecticut  Avenue,  NW.,  Washington,  DC, 
20009. 

Contact  Person:  Janet  Nelson,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4168, 
MSC  7806,  Bethesda,  MD  20892,  301-435- 
1723,  nelsonja@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  SSS2 
301  Shared  Instrumentation  Grants. 

Date:  October  4,  2002. 

Time:  8:30  a.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn — Chevy  Chase.  5520 
Wisconsin  Avenue,  Bethesda,  MD  20815. 

Contact  Person:  Prabha  L.  Atreya,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  5156, 
MSC  7842,  Bethesda,  MD  20892,  (301)  435- 
8367,  atreyap@csr.nih.gov. 

Name  o/Cbmm/ttee;  Oncological  Sciences 
Integrated  Review  Group,  Pathology  B  Study 
Section. 

Date:  October  6-8,  2002. 

Time:  5  p.m.  to  6  p.m. 


Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Westin  Resort,  2  Grasslawn  Avenue, 
Hilton  Head,  SC  29928. 

Contact  Person:  Martin  L.  Padarathsingh, 
PhD,  Scientific  Review  Administrator,  Center 
for  Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4146, 
MSC  7804,  Bethesda,  MD  20892.  (301)  435- 
1717. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine, 
93.306;  93.333,  Clinical  Research,  93.333, 
93.337,  93.393-93.396,  93.837-93.844, 
93.846-93.878,  93.892,  93.893,  National 
Institutes  of  Health,  HHS) 

Date^d:  September  9,  2002. 
La  Verne  Y.  Stringfield, 
■  Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-23636  Filed  9-17-02;  8:45  am]- 
BIUJNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

Periodically,  the  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA)  will  publish  a  simunary  of 
collection  requests  imder  0MB  review, 
in  compliance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  chapter  35). 
To  request  a  copy  of  these  dociunents, 
call  the  SAMHSA  Reports  Clearance 
Officer  on  (301)  443-7978. 

Notification  of  Intent  To  Use 
Schedule  HI,  IV,  or  V  Opioid  Drugs  for 
the  Maintenance  and  Detoxification 
Treatment  of  Opiate  Addiction  Under 
21  U.S.C.  823(g)(2)— [OMB  No.  0930- 
0234,  extension] — ^The  Drug  Addiction 
Treatment  Act  of  2000  ("DATA,"  Public 
Law  106-310)  amended  the  Controlled 
Substances  Act  (21  U.S.C.  823(g)(2)  to 
permit  practitioners  (physicians)  to  seek 
and  obtain  waivers  to  prescribe  certain 
approved  narcotic  treatment  drugs  for 
the  treatment  of  opiate  addiction.  The 
legislation  sets  eligibility  requirements 
and  certification  requirements  as  well  as 
an  interagency  notification  review 
process  for  physicians  who  seek 
waivers. 

To  implement  these  new  provisions, 
SAMHSA  has  developed  a  notification 
form  (SMA  167)  that  facilitates  the 
submission  and  review  of  notifications. 
The  form  provides  the  information 
necessary  to  determine  whether 
practitioners  (i.e.,  independent 
physicians  and  physicians  in  group 
practices  (as  defined  imder  section 
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1877(h)(4)  of  the  Social  Security  Act) 
meet  the  qualifications  for  waivers  set 
forth  under  the  new  law.  Use  of  this 
form  will  enable  physicians  to  know 
they  have  provided  all  information 
needed  to  determine  whether 
practitioners  are  eligible  for  a  waiver. 
However,  there  is  no  prohibition  on  use 
of  other  means  to  provide  requisite 
information.  The  Secretary  will  convey 
notification  information  and 
determinations  to  the  Drug  Enforcement 
Administration  (DEA),  which  will 
assign  an  identification  number  to 
qualifying  practitioners;  this  number 
will  be  included  in  the  practitioner's 
registration  under  21  U.S.C.  823(f). 

Practitioners  may  use  the  form  for  two 
types  of  notification:  (a)  New,  and  (b) 
immediate.  Under  "new"  notifications, 
practitioners  may  make  their  initial 
waiver  requests  to  SAMHSA. 
"Inunediate"  notifications  inform 
SAMHSA  and  the  Attorney  General  of  a 
practitioner's  intent  to  prescribe 
immediately  to  facilitate  the  treatment 


of  an  individual  patient  imder  21  U.S.C. 
823(g)(2)(E)(ii). 

The  form  collects  data  on  the 
following  items:  practitioner  name;  state 
medical  license  number  and  DEA 
registration  number;  address  of  primary 
location,  telephone  and  fax  numbers;  e- 
mail  address;  name  and  address  of 
group  practice;  group  practice  employer 
identification  number;  names  and  DEA 
registration  numbers  of  group 
practitioners;  purpose  of  notification 
(new  or  immediate);  certification  of 
qualifying  criteria  for  treatment  and 
management  of  opiate-dependent 
patients;  certification  of  capacity  to  refer 
patients  for  appropriate  counseling  and 
other  appropriate  ancillary  services; 
certification  of  maximum  patient  load, 
certification  to  use  only  those  drug 
products  that  meet  the  criteria  in  the 
law.  The  form  also  notifies  practitioners 
of  Privacy  Act  considerations,  and 
permits  practitioners  to  expressly 
consent  to  disclose  limited  information 
to  the  SAMHSA  Substance  Abuse 
Treatment  Facility  Locator. 


At  present,  there  are  no  narcotic  drugs 
or  combinations  for  use  under  these 
notifications;  however,  SAMHSA 
believes  that  it  is  appropriate  to  develop 
a  notification  system  to  implement 
DATA  in  anticipation  of  narcotic 
treatment  medications  becoming 
available  in  the  very  near  future. 
Therefore,  SAMHSA  recently  obtained 
emergency  OMB  approval  of  form  SMA 
167  so  that  physicians  will  have  it 
available  to  use  if  they  wish  to  be 
assured  that  all  required  information  is 
provided  on  their  waiver  submission 
and  so  that  the  review  of  submissions 
may  be  fecilitated  by  use  of  a  standard 
format  for  provision  of  the  required 
information.  Respondents  may  submit 
the  form  electronically,  through  a 
dedicated  Web  page  that  SAMHSA  has 
established  for  the  purpose,  as  well  as 
via  U.S.  mail. 

The  following  table  summarizes  the 
estimated  annual  burden  for  the  use  of 
this  form. 


Purpose  oi  submission 


Number 
of  re- 
spond- 


Re- 
sponses 
per  re- 
spondent 


Burden  per 

response 

(Hr.) 


Total  tHjr- 
den  (Hrs.) 


Initial  Application  for  Waiver 

Notification  to  Prescritie  Immediately 

Total  


1,200 
33 


.063 
.063 


100 
3 


1,200 


103 


Written  comments  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  sent  within  30  days  of  this  notice  to: 
Allison  Herron  Eydt,  Himian  Resources 
and  Housing  Branch,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503. 

Dated:  September  12,  2002. 
Ridiard  Kopanda, 
Executive  Officer.  SAMHSA. 
[FR  Doc.  02-23682  Filed  9-17-02;  8:45  am) 
BNJJNO  CODE  4in-20-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

Privacy  Act  of  1974,  as  Amended; 
Amendment  of  an  Existing  System  of 
Recorda 

AGENCY:  Department  of  the  Interior. 
ACTION:  Proposed  amendment  of  an 
existing  system  of  records. 

SUMMARY:  The  Department  of  Interior 
(DOI)  is  issuing  public  notice  of  its 
intent  to  amend  a  Departmentwide 


Privacy  Act  (PA)  system  of  records  in  its 
inventory  of  records  systems  subject  to 
the  Privacy  Act  of  1974  (5  U.S.C.  552a). 
DOI-71,  "Freedom  of  Information 
Request  Files  System — Interior,  is  being 
amended  due  to  the  fact  that  the 
Department  is  consolidating  data  from 
systems  (both  paper  and  electronic) 
maintained  by  individual  bureaus  and 
offices  within  DOI  into  a  centralized 
'electronic  database.  The  new  electronic 
Freedom  of  Information  Act  tracking 
system  (EFTS)  will  contain  information 
on  Freedom  of  Information  Act  (FOIA) 
and  PA  requesters  and  their  requests  for 
records  or  information,  appeals,  and 
related  litigation.  All  of  the  fields  in  the 
PA  system  of  records  notice,  DOI-71, 
have  been  revised.  This  includes 
changing  the  name  of  the  system  to 
"DOI-71:  Electronic  FOIA  Tracking 
System  and  FOIA  Case  Files — Interior," 
DOI-71. 

EFFECTIVE  DATE:  5  U.S.C.  552a(e)(ll) 
requires  that  the  public  be  provided  a 
30-day  period  in  which  to  comment  on 
the  agency's  intended  use  of  the 
information  in  the  system  of  records. 
The  Office  of  Management  and  Budget, 
in  its  Circular  A-130,  requires  an 


additional  10-day  period  (for  a  total  of 
40  days)  in  which  to  make  these 
comments.  Any  persons  interested  in 
commenting  on  this  proposed 
amendment  may  do  so  by  submitting 
comments  in  writing  to  the 
Departmental  Privacy  Act  Officer,  U.S. 
Department  of  the  Interior,  Office  of  the 
Chief  Information  Officer,  Mail  Stop 
(MS)-5312-Main  Interior  Building 
(MIB),  1849  C  Street  NW.,  Washii^on, 
DC  20240,  or  by  e-mail  to 
MarilynLegniniQios.  doi.gov.  Comments 
received  within  40  days  of  pubUcation 
in  the  Federal  Register  will  be 
considered.  The  system  will  be  effective 
as  proposed  at  the  end  of  the  comment 
period  imless  comments  are  received 
which  would  require  a  contrary 
determination.  The  Department  will 
publish  a  revised  notice  if  changes  are 
made  based  upon  a  review  of  comments 
received. 

FOR  FURTHER  INFORMATION  CONTACT: 
Alexandra  Mallus,  Office  of  the  Chief 
Information  Officer,  Office  of  the 
Secretary,  by  phone  at  202-208-5342, 
by  email  at 
Alexandra_h4tdlu8&ios.doi.gov  or  by 
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mail  at  MS-5312-MIB,  1849  C.  St.  NW., 
Washington,  DC  20240. 
SUPPLEMENTARY  INFORMATION: 
SUPPLEMENTARY  INFORMATION 
AND  PURPOSE:  The  Interior  EFTS  will 
contain  information  on  individuals  for 
the  purposes  of  managing  and 
processing  FOIA  and  PA  requests.  This 
system  will:  (1)  Enable  the  Department 
to  administer  the  program  more 
efficiently  while  ensuring  requests  are 
responded  to  in  a  more  timely  fashion; 
(2)  support  action  on  FOIA  requests, 
appeals,  and  litigation;  (3)  ensure 
documents  are  released  in  a  more 
consistent  manner;  (4)  assist  in 
eliminating  the  duplication  of  effort  that 
currently  exists;  (5)  gather  information 
for  management  and  reporting  purposes, 
improving  the  Department's  reporting 
capability  and  providing  for  more 
efficient  use  of  manpower;  and  (6) 
improve  customer  service. 

A  copy  of  the  system  notice  for  DOI- 
71,  Electronic  FOIA  Tracking  System 
and  FOIA  Case  Files — Interior,  follows: 

Dated:  September  13.  2002. 
Marilyn  A.  Legnini, 

Privacy  Act  Officer,  Department  of  Interior. 

INTERIOR/DOI-71 
SYSTEM  NAME:  | 

Electronic  FOIA  Tracking  System  and 
FOIA  Case  Files— Interior,  DOI-71. 

SECUfVTY  CLASSmCAYKM: 

Not  classified. 

SYSTEM  location: 

(1)  The  electronic  Freedom  of 
Information  Act  tracking  system  (EFTS) 
database  data  and  the  application  for  the 
EFTS  are  maintained  on  hardware  by 
the  National  Business  Center  (NBC), 
U.S.  Department  of  the  Interior  (DOI), 
Washington,  DC  20240. 

(2)  Records  in  this  system  (paper  or 
electronic)  are  located  in  the  offices  of 
Bureau  and  Office  Freedom  of 
Information  Act  (FOIA)  Officers  and 
Coordinators.  (For  a  list  of  DOI 
addresses,  see  the  Appendix  or  DOI's 
FOIA  web  site  at  http://www.doi.gov/ 
foia/contacts.html. ) 

CATEQOfHES  OF  MOIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  or  their  representatives 
who  have  submitted  FOIA/Privacy  Act 
(PA)  requests  for  records  or  information 
and  administrative  appeals,  or  have 
litigation  pending  with  DOI  or  another 
Federal  agency;  individuals  whose 
requests  or  records  have  been  referred  to 
the  Department  by  other  agencies; 
individuals  who  are  the  subject  of  such 
requests,  appeals,  and  litigation;  and/or 
the  DOI  personnel  assigned  to  handle 
such  requests,  appeals,  and  litigation. 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  consists  of  records 
created  or  compiled  in  response  to  FOIA 
or  PA  requests  for  records  or 
information,  administrative  appeals, 
and  related  litigation  and  includes:  the 
original  requests  and  administrative 
appeals;  responses  to  such  requests  and 
appeals;  all  related  memoranda, 
correspondence,  notes,  and  other  related 
or  supported  documentation,  and  in 
some  instances  copies  of  requested 
records  and  records  under  appeal. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
5  U.S.C.  552  and  5  U.S.C.  552a. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  primary  purpose  of  the  EFTS  and 
FOIA  case  files,  which  are  maintained 
both  electronically  and  in  paper  format, 
is  to  more  efficiently  manage  DOI's 
FOIA  program.  This  system: 

(1)  Enables  the  Department  to 
administer  the  program  more  efficiently 
while  ensuring  requests  are  responded 
to  in  a  more  timely  fashion; 

(2)  Supports  action  on  FOIA  requests, 
appeals,  and  litigation; 

(3)  Ensures  docimients  are  released  in 
a  more  consistent  manner; 

(4)  Assists  in  eliminating  the 
duplication  of  effort  that  currently 
exists; 

(5)  Gathers  information  for 
management  and  reporting  purposes, 
improving  the  Department's  reporting 
capability  and  providing  for  more 
efficient  use  of  manpower;  and 

(6)  Improves  customer  service. 
Disclosures  outside  the  DOI  may  be 

made: 

(1)  To  an  expert,  consultant,  or 
contractor  (including  employees  of  the 
contractor)  of  the  Department  that 
performs,  on  the  Department's  behalf, 
services  requiring  access  to  these 
records. 

(2)  To  other  Federal,  State,  and  local 
agencies  having  a  subject  matter  interest 
in  a  request  or  an  appeal  or  a  decision 
thereon. 

(3)  To  another  Federal  agency  to  assist 
that  agency  in  responding  to  an  inquiry 
by  the  individual  to  whom  that  record 
pertains. 

(4)(a)  To  any  of  the  following  entities 
or  individuals: 

(i)  The  Department  of  Justice  (DOJ); 

(ii)  A  court,  adjudicative  or  other 
administrative  body; 

(iii)  A  party  in  litigation  before  a  court 
or  adjudicative  or  administrative  body; 

(iv)  The  Department  or  any 
component  of  the  Department: 

(v)  Any  Department  employee  acting 
in  his  or  her  official  capacity;  or 


(vi)  Any  Department^  employee 
acting  in  his  or  her  individual  capacity 
if  the  Department  or  the  DOJ  has  agreed 
to  represent  that  employee  or  pay  for 
private  representation  of  the  employee; 

(b)  When 

(i)  One  of  the  following  is  a  party  to 
the  proceeding  or  has  an  interest  in  the 
proceeding: 

(A)  The  Department  or  any 
component  of  the  Department; 

(B)  Any  Department  employee  acting 
in  his  or  her  official  capacity; 

(C)  Any  Departmental  employee 
acting  in  his  or  her  individual  capacity 
if  the  Department  or  the  DOJ  has  agreed 
to  represent  that  employee  or  pay  for 
private  representation  of  the  employee; 

(D)  the  United  States,  when  the  DOJ 
determines  that  the  Department  is  likely 
to  be  affected  by  the  proceeding;  and 

(ii)  The  Department  deems  the  ' 
disclosure  to  be: 

(A)  relevant  and  necessary  to  the 
proceeding;  and 

(B)  Compatible  with  the  purposes  for 
which  the  records  were  compiled. 

(5)  To  appropriate  Federal,  State,  local 
or  foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violation  of  or  for  enforcing  or 
implementing  a  statute,  rule,  regulation, 
order  or  license,  when  the  Department 
becomes  aware  of  a  violation  or 
potential  violation  of  a  statute,  rule, 
regulation,  order  or  license. 

(6)  To  a  congressional  office  in 
response  to  an  inquiry  an  individual 
covered  by  the  system  has  made  to  the 
congressional  office  about  him  or 
herself. 

(7)  To  a  debt  collection  agency  for  the 
purpose  of  collecting  outstanding  debts 
owed  to  the  Department  for  fees 
associated  with  processing  FOIA/PA 
requests. 

(8)  To  an  official  of  another  Federal 
agency  to  provide  information  needed 
in  the  performance  of  official  duties 
related  to  reconciling  or  reconstructing 
data  files,  in  support  of  the  functions  for 
which  the  records  were  collected  and 
maintained. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

Piu-suant  to  5  U.S.C.  552a(b)12, 
records  can  be  disclosed  to  consumer 
reporting  agencies  as  they  are  defined  in 
the  Fair  Credit  Reporting  Act  (15  U.S.C. 
1681a(f))  or  the  Federal  Claims 
Collection  Act  of  1966  (31  U.S.C. 
3701(a)(3)). 

POLKIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  electronic  media 
and  in  paper  files. 
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RETRIEVABILITY: 

Information  can  be  retrieved  by 
specific  data  elements  in  the  system 
including:  the  FOIA  number;  the  name 
of  the  requester  and/ or  his/her 
organizational  affiliation;  subject;  etc. 
Paper  records  are  normally  retrieved  by 
case  number  or  by  the  name  of  the 
person  making  the  request. 

safeguards: 

Access  to  records  in  the  system  is 
limited  to  authorized  personnel  whose 
official  duties  require  such  access.  Paper 
records  are  maintained  in  locked  metal 
file  cabinets  and/or  in  secured  rooms. 
Electronic  records  are  maintained  in 
accordance  with  the  Office  of 
Management  and  Budget  and 
Departmental  guidelines  reflecting  the 
implementation  of  the  Computer 
Security  Act  of  1987  (40  U.S.C.  759). 
Electronic  data  is  protected  through  user 
identification,  passwords,  database 
permissions  and  software  controls.  Such 
security  measures  establish  different 
access  levels  for  different  types  of  users. 

RETENTION  AND  DISPOSAL: 

Records  in  this  system  are  covered  by 
General  Records  Schedules  14  and  20. 
Bureaus  and  offices  also  follow 
guidance  on  permanent  and  temporary 
records  disposition  issued  by  the 
National  Archives  and  Records 
Administration.  ^ 

SYSTEM  MANAGER(S)  AND  ADDRESSES: 

(1)  The  Departmental  FOIA  Officer, 
Office  of  the  Chief  Information  Officer, 
U.S.  Department  of  the  Interior,  1849  C 
Street,  NW.,  MS-5312  MIB, 
Washington,  DC  20240  has  overall 
responsibility  for  the  policies  and 
procedures  used  to  operate  the  system. 

(2)  DOI  FOIA  Officers  and 
Coordinators  in  headquarters  and  in 
field  offices  have  responsibility  for  the 
data  input  into  and  maintained  on  the 
EFTS  for  their  respective  organizations 
along  with  any  paper  records.  To  obtain 
a  current  list  of  the  FOIA  Officers  and 
Coordinators  and  their  addresses,  see 
http://www.doi.gov/foia/contacts.html 
or  the  Appendix. 

NOTIFICATION  PROCEDURES: 

Inquiries  regarding  the  existence  of 
records  in  the  EFTS  or  inquiries 
regarding  the  existence  of  paper  records 
should  be  sent  to  the  FOIA  Officer  or 
Coordinator  of  the  Bureau  or  Office  that 
maintains  the  FOIA  records  (see  http:/ 
/www.doi.gov/foia/contacts.html  or  the 
Appendix).  All  inquiries  must  be  in 
writing,  signed  by  the  requester,  and 
meet  the  criteria  of  43  CFR  2.60. 


RECORD  ACCESS  PROCEDURES: 

To  request  access  to  records,  follow 
the  procedures  in  the  "Notification 
procedures"  section,  above.  The  request 
must  meet  the  requirements  of  43  CFR 
2.63.  The  request  envelope  and  letter 
should  be  clearly  marked  either 
"FREEDOM  OF  INFORMATION  ACT 
REQUEST  FOR  ACCESS"  or  "PRIVACY 
ACT  REQUEST  FOR  ACCESS." 

CONTESTING  RECORD  PROCEDURES: 

To  request  an  amendment  of  a  record, 
follow  the  procedures  in  the 
"Notification  procedures"  section, 
above.  The  request  must  meet  the 
requirements  of  43  CFR  2.71. 

RECORD  SOURCE  CATEGORKS: 

Information  gathered  in  this  system  is 
submitted  by  individuals,  agencies,  or 
corporate  entities  filing  FOLA/PA 
requests  and  agency  employees 
processing  these  requests.  Information 
also  is  taken  from  the  following  PA 
system  of  records:  Freedom  of 
Information  Act  Appeal  Files — Interior, 
DOI-69;  and  Privacy  Act  Files — Interior, 
130I-57. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
(FR  Doc.  02-23705  Filed  9-17-02;  8:45  am] 
BHJJNO  COM  4310-RK-F 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  SmtvIc* 

Endangerad  and  Thrsatanad  Spaclaa 
Parmit  Appllcationa 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  receipt  of  applications. 

summary:  The  following  applicants  have 
applied  for  a  scientific  research  permit 
to  conduct  certain  activities  with 
endangered  species  pursuant  to  section 
10(a)(1)(A)  of  the  Endangered  Species 
Act  of  1973,  as  amended  (16  U.S.C. 
1531,  et  seq.]. 

DATES:  Written  comments  on  these 
permit  applications  must  be  received 
within  30  days  of  the  date  of 
publication. 

ADDRESSES:  Written  data  or  comments 
should  be  submitted  to  the  Chief, 
Endangered  Species  Division,  Ecological 
Services,  P.O.  Box  1306.  Room  4102, 
Albuquerque,  New  Mexico  87103;  (505) 
248-6649;  Fax  (505) 248-6788. 
Docimients  will  be  available  for  public 
inspection  by  written  request,  by 
appointment  only,  during  normal 
business  hours  (8  to  4:30)  at  the  U.S. 
Fish  and  Wildlife  Service,  500  Gold 


Ave.  SW,  Room  4102,  Albuquerque, 
New  Mexico.  Please  refer  to  the 
respective  permit  number  for  each 
application  when  submitting  comments. 
All  comments  received,  including 
names  and  addresses,  will  become  part 
of  the  official  administrative  record  and 
may  be  made  available  to  the  public. 

FOR  FURTHER  INFORMATION  CONTACT: 
Chief,  Endangered  Species  Division, 
Ecological  Services.  P.O.  Box  1306, 
Room  4102,  Albuquerque,  New  Mexico 
87103.  Documents  and  other 
information  submitted  with  these 
applications  are  available  for  review, 
subject  to  the  requirements  of  the 
Privacy  Act  and  Freedom  of  Information 
Act,  by  any  party  who  submits  a  written 
request  to  the  address  above  for  a  copy 
of  such  dociunents  within  30  days  of  the 
date  of  publication  of  this  notice. 

SUPPLEMENTARY  MFORMATKM: 

Permit  No.  TE-0S7946 

Applicant:  USDA  Natural  Resource 
Conservation  Service,  Flagstaff,  Arizona. 

Applicant  requests  a  permit  for 
recovery  purposes  to  conduct  presence/ 
absence  surveys  for  southwestern 
willow  flycatcher  (Empidonax  traillii 
extimus)  within  Arizona,  California, 
Nevada,  New  Mexico,  and  Utah. 

Permit  No.  TE-8029S6 

Applicant:  Walcoff  &  Associates,  ^ 
White  Sands  Missile  Range,  New 
Mexico. 

Applicant  requests  an  amendment  to 
an  existing  permit  to  allow  presence/ 
absence  surveys  within  White  Sands 
Missile  Range,  New  Mexico  for  the 
following  species:  southwestern  willow 
flycatcher  [Empidonax  traillii  extimus), 
black- footed  ferret  [Mustela  nigripes), 
and  whooping  crane  [Grus  americana). 

Permit  No.  TE-820083 

Applicant:  Oklahoma  Cooperative 
Fish  &  Wildlife  Rescue  Unit,  Stillwater, 
Oklahoma. 

Applicant  requests  an  amendment  to 
an  existing  permit  to  allow  collection  of 
Clear  Creek  gambusia  [Gambusia 
heterchir)  within  Menard  County, 
Texas. 

Permit  No.  TE-841359 

Applicant:  USDA  Forest  Service,  Gila 
National  Forests,  Silver  City,  New 
Mexico. 

Applicant  requests  an  amendment  to 
an  existing  permit  to  allow  monitoring 
surveys  for  Gila  trout  (Oncorhynchus 
gilae]  within  the  Gila  National  Forest. 
Methodology  may  include  use  of  seines, 
dip  nets,  and  electrofishing. 
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Permit  No.  TE-055422 

Applicant:  BIO-Logic  Environmental, 
Monti'ose,  Colorado. 

Applicant  requests  a  permit  for 
recovery  purposes  to  conduct  presence/ 
absence  surveys  for  southwestern 
willow  flycatcher  [Empidonax  tmillii 
extimus)  within  Colorado. 

Permit  No.  TE-059141 

Applicant:  City  of  New  Braunfels, 
New  Braimfels,  Texas. 

Applicant  requests  a  permit  for 
research  and  recovery  purposes  to  allow 
habitat  management  for  the  fountain 
darter  (Etheostoma  fonticola),  within 
Comal  County,  Texas,  in  the  form  of 
aquatic  plant  removal  resulting  in  some 
take  of  fountain  darter  eggs. 

Permit  No.  TE-059794 

Applicant:  Mary  Darling,  Tucson, 
Arizona. 

Applicant  requests  a  permit  for 
research  and  recovery  purposes  to 
conduct  presence/absence  surveys 
within  Arizona  for  the  following 
species:  southwestern  willow  flycatcher 
(Empidonax  traillii  extimus),  cactus 
ferruginous  pygmy  owl  (Glaucidium 
bmsilianum  cactorum],  Sonoran  tiger 
salamander  (Ambystoma  tigrinum 
stebbinsi),  and  Gila  topminnow 
(Poecilic^sis  occidentaUs). 

Leslie  A.  Dierauf, 

Acting  Assistant  Regional  Director,  Ecological 

Services,  Region  2,  Albuquerque,  New 

Mexico. 

(FR  Doc.  02-23650  Filed  9-17-02;  8:45  am] 

BILIJNG  COOe  4310-5S-P 


DEPARTMErfT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Receipt  of  a  Permit  Application 
(Sweeny)  for  Incidental  Talce  of  the 
Houston  Toad 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  availability. 

SUMMARY:  Gary  Sweeny  (Applicant)  has 
applied  for  an  incidental  take  permit 
(TE-060909-0)  pursuant  to  section  10(a) 
of  the  Endangered  Species  Act  (Act). 
The  requested  permit  would  authorize 
the  incidental  take  of  the  endangered 
Houston  toad.  The  proposed  take  would 
occur  as  a  residt  of  the  construction  and 
operation  of  a  church  on  an 
approximately  1.79  acre  property  in  the 
Bastrop  Hills  Homesites  Subdivision, 
Bastrop  Coimty,  Texas. 
DATES:  Written  comments  on  the 
application  should  be  received  within 
.  60  days  of  the  date  of  this  publication. 


ADDRESSES:  Persons  wishing  to  review 
the  application  may  oDtain  a  copy  by 
writing  to  the  Regional  Director,  U.S. 
Fish  and  Wildlife  Service,  P.O.  Box 
1306,  Room  4102,  Albuquerque,  New 
Mexico  87103.  Persons  wishing  to 
review  the  EA/HCP  may  obtain  a  copy 
by  contacting  Clayton  Napier,  U.S.  Fish 
and  Wildlife  Service,  10711  Burnet 
Road,  Suite  200,  Austin,  Texas  78758 
(512/490-0057).  Documents  wiU  be 
available  for  public  inspection  by 
written  request,  by  appointment  only, 
during  normal  business  hoiirs  (8  to  4:30) 
at  the  U.S.  Fish  and  Wildlife  Service, 
Austin,  Texas.  Written  data  or 
comments  concerning  the  application 
and  EA/HCP  should  be  submitted  to  the 
Supervisor,  U.S.  Fish  and  Wildlife 
Service,  Austin,  Texas,  at  the  above 
address.  Please  refer  to  permit  number 
TE-060909-0  when  submitting 
comments. 

FOR  FURTHER  INFORMATION  CONTACT: 

Clayton  Napier  at  the  U.S.  Fish  and 
Wildlife  Service,  10711  Burnet  Road, 
Suite  200,  Austin,  Texas  78758. 

SUPPLEMENTARY  INFORMATION:  Section  9 
of  the  Act  prohibits  the  "taking"  of 
endangered  species  such  as  the  Houston 
toad.  However,  the  Fish  and  Wildlife 
Service  (Service),  imder  limited 
circumstances,  may  issue  permits  to 
take  endangered  wildlife  species 
incidental  to,  and  not  the  purpose  of, 
otherwise  lawful  activities.  Regulations 
governing  permits  for  endangered 
species  are  at  50  CFR  17.22. 

The  Service  has  prepared  the 
Environmental  Assessment/Habitat 
Conservation  Plan  (EA/HCP)  for  the 
incidental  take  application.  A 
determination  of  jeopardy  to  the  species 
or  a  Finding  of  No  Significant  Impact 
(FONSI)  will  not  be  made  until  at  least 
60  days  from  the  date  of  publication  of 
this  notice.  This  notice  is  provided 
pursuant  to  Section  10(c)  of  the  Act  and 
National  Environmental  Policy  Act 
regulations  (40  CFR  1506.6). 

Applicant:  Gary  Sweeny  plans  to 
construct  a  church,  within  5  years,  on 
an  approximately  1.79  acre  property  in 
the  Bastrop  Hills  Homesites 
Subdivision,  Bastrop  County,  Texas. 
This  action  will  eliminate  1.79  acres  or 
less  of  Houston  toad  habitat  and  result 
in  indirect  impacts  within  the  lot.  The 
Applicant  proposes  to  compensate  for 
this  incidental  take  of  the  Houston  toad 
by  providing  $5,370.00  to  the  Houston 
Toad  Conservation  Fund  at  the  National 
Fish  and  Wildlife  Foundation  for  the 
specific  purpose  of  land  acquisition  and 


management  within  Houston  toad 
habitat. 


Bryan  Arroyo, 

Acting  Regional  Director,  Region  2. 

(FR  Doc.  02-23651  Filed  9-17-02;  8:45  am) 

BNJJNG  COOE  4510-55-P 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[WO-320-1 990-F  A-24  1 AJ 

0MB  Approval  Number  1004-0114; 
Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
Under  tlie  Paperworic  Reduction  Act 

The  Bureau  of  Land  Management 
(BLM)  has  submitted  an  extension  of  a 
currently  approved  collection  to  collect 
the  information  listed  below  to  the 
Ofiice  of  Management  and  Budget  under 
the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  e^  seq.). 
On  August  21,  2001,  the  BLM  published 
a  notice  in  the  Federal  Register  (66  FR 
43900)  requesting  comments  on  this 
information  collection.  The  comment 
period  etided  on  October  22,  2001.  The 
BLM  received  no  comments  from  the 
public  in  response  to  that  notice.  You 
may  obtain  copies  of  the  collection  of 
information  and  related  forms  and 
explanatory  material  by  contacting  the 
BLM  Information  Collection  Clearance 
Officer  at  the  telephone  number  listed 
below. 

The  OMB  must  respond  to  this 
request  within  60  days  but  may  respond 
after  30  days.  For  maximum 
consideration  your  comments  and 
suggestions  on  the  requirement  should 
be  made  within  30  days  directly  to  the 
Office  of  Management  and  Budget, 
Interior  Department  Desk  Officer  (1004- 
0114),  Office  of  Information  and 
Regulatory  Affairs,  Washington,  DC 
20503.  Please  provide  a  copy  of  your 
comments  to  the  Bureau  Ii^ormation 
Collection  Clearance  Officer  (WO-630), 
Bureau  of  Land  Management,  Eastern 
States  Office,  7450  Boston  Blvd., 
Springfield,  Virginia  22153. 

Nature  of  Comments 

We  specifically  request  your 
comments  on  the  following: 

1.  Whether  the  collection  of 
information  is  necessary  for  the  proper 
functioning  of  the  BLM,  including 
whether  the  information  will  have 
practical  utility; 

2.  The  accuracy  of  the  BLM's  estimate 
of  the  burden  of  collecting  the 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

3.  The  quality,  utility  and  clarity  of 
the  information  to  be  collected;  and 
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4.  How  to  minimize  the  burden  of 
collecting  the  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  forms  of 
information  technology. 

Title:  Recordation  of  Location  Notices 
and  Annual  Filings  for  Mining  Claims, 
Mill  Sites,  and  Tunnel  Sites;  Payment  of 
Location  and  Maintenance  Fees  and 
Service  Charges  (43  CFR  parts  3730, 
3810,  3820,  3830,  and  3850). 

OMB  Approval  Number:  1004-0114. 

Bureau  Form  Numbers:  3830-2  and 
3830-3. 

Abstract:  We  use  the  information 
collected  to  determine  whether  or  not 
mining  claimants  have  met  the  statutory 
requirements.  Mining  claimants  must 
record  location  notices  or  certfficates  of 
mining  claims,  mill  sites,  and  tunnel 
sites  with  BLM  within  90  days  of  their 
location.  Claimants  who  do  not  pay  the 
maintenance  fee  must  make  an  annual 
filing  by  December  30.  The  mining 
claim  or  site  is  forfeited  by  operation  of 
law  if  claimants  fail  to  record  the 
mining  claim  or  site  or  to  submit  an 
annual  filing  when  required. 

Enactment  of  Public  Law  107-63  of 
November  5,  2001  (115  Stat.  414)  and  30 
U.S.C.  28(f)-(k)  requires  payment  of  a 
$100  per  claim  or  site  maintenance  fee 
for  fiscal  years  2002  and  2003.  The 
pajrment  is  due  at  the  time  of  recording 
and  by  each  September  1st  diereafter. 
The  Act  also  requires  a  $25  location  fee 
for  all  new  claims  or  sites  located, 
payable  at  the  time  of  recording  with 
BLM.  Certain  "small  miners"  owning  10 
or  fewer  claims  or  sites  in  total  may  file 
by  each  September  Ist  a  waiver  bom 
payment  of  the  maintenance  fee  and 
record  of  an  annual  filing  as  in  the  past. 
The  mining  claim  or  site  is  forfeited  by 
operations  of  law  if  claimants  fail  to  pay 
the  fee  or  file  for  a  waiver  by  September 
1st. 

Public  Law  107-63  (43  U.S.C.  299(bl) 
established  new  procediues  for  location 
of  mining  claims  upon  the  reserved 
mineral  estate  of  the  United  States 
where  the  mineral  estate  was  reserved 
under  the  authority  of  the  Stock  Raising 
Homestead  Act  of  1916,  as  amended. 
The  locator  must  now  file  a  "Note  of 
Intent  to  Locate  Mining  Claims" 
(NOITL)  with  BLM  and  serve  a  copy  of 
the  NOITL  upon  the  surface  owner  of 
record  listed  in  the  local  tax  records. 
The  locator  must  wait  30  days  after 
serving  the  surface  owner  before 
entering  the  lands  or  locating  mining 
claims  upon  the  lands  so  noticed.  The 
notice  segregates  the  lands  from  mining 
claim  location  or  mineral  sale  under  43 
U.S.C.  1719  on  behalf  of  the  locator  for 
90  days  from  acceptance  by  BLM.  BLM 
must  post  the  NOITL  on  the  official  land 


records.  The  surface  owner  is  not 
subject  to  filing  a  NOITL  and  may  locate 
mining  claims  at  any  time  the  mineral 
estate  is  not  segregated. 

Frequency:  Once  for  notices  and 
certificates  of  location,  NOITL,  and 
payment  of  location  fees.  Once  each 
year  for  annual  filings,  payment  of 
maintenance  fees  or  filing  of  waivers.  As 
needed  for  recording  of  amendments  to 
a  previously  recorded  notice  or 
certificate  of  location  or  transfM*  of 
interest. 

Description  of  Respondents: 
Respondents  may  range  from  individual 
to  multi-national  corporations. 

Estimated  Completion  Time:  Eight 
minutes  for  each  document  or  pa)rment 
(one  hour  for  a  Deferment  Petition). 

Aimual  Responses:  236,852. 

Application  Fee  per  Response:  Service 
charges  are  assessed  at  $10  each  for  new 
claims,  $5  each  for  all  other  mining 
claims  documents,  and  NOFTL  and 
petitions  for  deferment  of  assessment 
work  is  $25  each. 

Armual  Burden  Hours:  31,585. 

Bureau  Clearance  Officer:  Michael 
Schwartz,  (202)  452-5033. 

Dated:  April  5,  2002. 
Michael  H.  Schwartz, 

Bureau  of  Land  Management,  Information 

Collection  Clearance  Officer. 

[FR  Doc.  02-23670  Filed  9-17-02;  8:45  am) 

BILUNa  COOe  4310-M-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  LjHid  Management 
[WO-310-1310-PB-24 1A] 

OMB  Approval  Number  1004-0145; 
Information  Colieetlon  Submitted  to 
the  Office  of  Management  and  Budget 
Under  the  Paperworfc  Reduction  Act 

The  Bureau  of  Land  Management 
(BLM)  has  submitted  an  extension  of  a 
currently  approved  collection,  to  collect 
information  listed  below,  to  the  Office 
of  Management  and  Budget  (OMB) 
under  the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.). 
On  August  24,  2001,  the  BLM  published 
a  notice  in  the  Federal  Register  (66  FR 
44641)  requ(98ting  comment  on  this 
information  collection.  The  comment 
period  ended  on  October  23,  2001.  The 
BLM  received  no  comments.  You  may 
obtain  copies  of  the  collection  of 
information  and  related  forms  and 
explanatory  material  by  contacting  the 
BIAI  Information  Collection  Clearance 
Officer  at  the  telephone  number  listed 
below. 

The  OMB  must  respond  to  this 
request  within  60  days  but  may  respond 


after  30  days.  For  maximum 
consideration  your  comments  and 
suggestions  on  the  requirement  should 
be  made  within  30  days  directly  to  the 
Office  of  Management  and  Budget, 
Interior  E)epartment  Desk  Officer  (1004- 
0145),  Office  of  Information  and 
Regulatory  Affairs.  Washington,  DC 
20503.  Please  provide  a  copy  of  your 
comments  to  the  Bureau  h^ormation 
Collection  Clearance  Officer  (WO-630), 
Bureau  of  Land  Management,  Eastern 
SUtes  Office,  7450  Boston  Blvd., 
Springfield,  Virginia  22153. 

Nature  of  Comments 

We  specifically  request  your 
comments  on  the  following: 

(1)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
functioning  of  the  BLM,  including 
whether  the  information  will  have 
practical  utility; 

(2)  The  accuracy  of  BLM's  estimates 
of  the  burden  of  collecting  the 
information,  including  the  validity  of 
the  methodology  and  assumptions  we 
use; 

(3)  The  quality,  utility,  and  clarity  of 
the  information  we  collect;  and 

(4)  How  to  minimize  the  burden  of 
collecting  the  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated  electronic, 
mechanical,  or  other  forms  of 
information  technology. 

Title:  Oil  and  Gas  Exploration  and 
Leasing  (43  CFR  parts  3100,  3120,  and 
3150). 

OMB  Approval  Number:  1004-0145. 

Abstract:  We  use  the  information  to 
determine  whether  an  applicant  is 
qualified  to,  conduct  oil  and  gas 
exploration  and  leasing  activities  and  to 
hold  a  lease  to  obtain  a  benefit  under 
the  terms  of  the  Mineral  Leasing  Act  of 
1920.  Respondents  supply  the 
information  that  we  will  use  to 
determine  if  an  applicant  is  eligible  to 
hold,  explore  for,  and  produce  oil  and 
gas  on  Federal  lands. 

Form  Number:  3100-11. 

Frequency:  On  occasion. 

Description  of  Respondents: 
Individuals,  small  businesses,  and  oil 
and  gas  exploration  and  drilling 
companies. 

Estimated  Completion  Time:  1  hour. 

Annual  Responses:  1,770. 

Application  Fee  per  Response:  0. 

Ajinucd  Burden  Hours:  2,235. 

Bureau  Clearance  Officer:  Michael  H. 
Schwartz  (202)  452-5033. 

Dated:  August  21,  2002. 
Michael  H.  Schwartz, 
Bureau  of  Land  Management.  Information 
Collection  Clearance  Officer. 
(FR  Doc.  02-23671  Filed  9-17-02;  8:45  am] 
MLLMQ  COOe  4910-M-M 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[On-014-01-1430-EU;  GP-02-02731] 

Notice  of  Direct  Sale  of  Public  Lands 
In  Klamatti  County  Oregon 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice  of  Direct  Sale  of  Public 

Lands  in  Klamath  Ckiunty,  Oregon  (OR 

53841). 

SUMMARY:  The  following  land  has  been 
found  suitable  and  is  classified  for 
direct  sale  under  Section  203  and  209  of 
the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1713  and  43  U.S.C.  1719,  and  Section  7 
of  the  Taylor  Grazing  (42  U.S.C.  35lf). 
The  land  will  be  sold  at  no  less  than  the 
fair  market  value  of  $10,900.00.  The 
land  will  not  be  offered  for  sale  until  at 
least  60  days  after  this  notice. 

Willamette  Meridian,  | 

T.  38S..  R.  10  E. 
Section  6  Lots  5,6  and  NE'ASW'/.. 

Containing  approximately  119.76  acres. 

The  above  described  land  is  hereby 
segregated  from  appropriation  imder  the 
public  land  laws,  including  the  mining 
laws,  but  not  for  sale  under  the  above 
cited  statutes,  for  270  days  or  until  title 
transfer  is  completed'or  the  segregation 
is  terminated  by  publication  in  the 
Federal  Register,  whichever  occurs  first. 

This  land  is  difficult  and  uneconomic 
to  manage  as  part  of  the  public  lands 
and  is  not  suitable  for  management  by 
another  Federal  agency.  No  significant 
resource  values  will  be  affected  by  this 
disposal.  The  sale  is  consistent  with 
BLM's  planning  for  the  land  involved 
and  the  public  interest  will  be  served  by 
the  sale. 

Purchasers  must  be  U.S.  citizens,  18 
years  or  older,  a  state  or  state 
instrumentality  authorized  to  hold 
property,  or  a  corporation  authorized  to 
own  real  estate  in  the  state  in  which  the 
land  is  located. 

The  lands  are  being  offered  to 
Kennedy  Land  Company,  LLC  using  the 
direct  sale  procedures  authorized  imder 
43  CFR  2743.3-3.  Direct  sale  is 
appropriate  because  there  is  no  public 
access  to  the  public  lands  and  the 
public  lands  are  sujToimded  by  lands 
owned  by  the  sale  proponent. 

The  terms,  conditions,  and 
reservations  applicable  to  this  sale  are 
as  follows: 

1 .  A  right-of  way  for  ditches  and 
canals  will  be  reserved  to  the  United 
States  under  43  U.S.C.  945. 

2.  All  oil  and  gas  and  geothermal 
resources  in  the  land  will  be  reserved  to 


the  United  States  in  accordance  with 
Section  209  of  the  Federal  Land  Policy 
and  Management  Act  of  1976. 

3.  The  mineral  interests  being  offered 
for  conveyance  have  no  known  mineral 
value.  The  acceptance  of  a  direct  sale 
offer  will  constitute  an  application  for 
conveyance  of  the  mineral  estate,  with 
the  exception  of  the  oil  and  gas  and 
geothermal  interests  which  will  be 
reserved  to  the  United  States  in 
accordance  with  Section  209  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976. 

4.  Patents  will  be  issued  subject  to  all 
valid  existing  rights  and  reservations  of 
record. 

If  land  identified  in  this  notice  is  not 
sold  it  will  be  offered  competitively  on 
a  continuing  basis  imtil  sold. 

Detailed  information  concemingihe 
sale,  including  the  reservations,  sale 
procedures,  and  planning  and 
environmental  documents,  is  available 
at  the  Klamath  Falls  Field  Office,  2795 
Anderson  Ave.  Building  25,  Klamath 
Falls,  OR  97603. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  Field  Manager, 
Klamath  Falls  Resource  Area  Office  at 
the  above  address.  Objections  will  be 
reviewed  by  the  Lakeview  District 
Manager  who  may  sustain,  vacate,  or 
modify  this  realty  action.  In  absence  of 
any  objections,  this  realty  action  will 
become  the  final  action  of  the 
Department  of  the  Interior.  Questions 
should  be  directed  to  Linda  Yoimger  at 
the  above  address  or  by  phone  at  541- 
883-6916. 

Dated:  June  27.  2002. 
Teresa  A.  Rami, 

Field  Manager.  Klamath  Falls  Resource  Area. 
(PR  Doc.  02-23649  Filed  9-17-02;  8:45  am) 

BILLING  CODE  431 0-33-« 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[AZ-030-2640-BH;  AZA  31887] 

Notice  of  Propoeed  Withdrawal  and 
Opportunity  for  Public  Meeting; 
Arizona 

AGENCY:  Bureau  of  Land  Management, 
Interior. 


ACTKM:  Notice. 


SUMMARY:  The  Bureau  of  Land 
Management  proposes  to  withdraw 
352.55  acres  for  a  period  of  20  years  to 
protect  the  Hillside  Mine  Reclamation 
Project.  This  notice  segregates  the  land 
for  up  to  2  years  from  location  and  entry 


imder  the  United  States  mining  laws. 
The  land  will  remain  open  to  mineral 
and  geothermal  leasing  and  material 
sales. 

DATES:  Comments  should  be  received  on 
or  before  December  17,  2002. 
ADDRESSES:  Comments  shoiild  be  sent  to 
the  Kingman  Field  Office  Manager, 
BLM,  2475  Beverly  Avenue,  Kin^an, 
AZ  86401. 

FOR  FURTHER  INFORMATION  CONTACT:  Art 
Smith,  Kingman  Field  Office,  BLM. 
2475  Beverly  Avenue,  Kingman.  AZ 
86401, 928-692-4433. 
SUPPLEMENTARY  INFORMATION:  On  May 
30,  2002,  a  petition  was  approved 
allowing  the  Bureau  of  Laiid 
Management  to  file  an  application  to 
withdraw  the  following  described  land 
ftom  location  and  entry  imder  the 
United  States  mining  laws,  subject  to 
valid  existing  rights: 

Gila  and  Salt  River  Meridian 

T.  15N.,R.  9W., 

Sec.  16,  lots  1  to  5,  inclusive,  SW'ANEV*, 
SEV4NfWV4.  NWV4SWV4.  and  EV2SEV4. 

The  area  described  contains  352.55  acres  in 
Yavapai  County. 

All  persons  who  wish  to  submit 
comments,  suggestions,  or  objections  in 
connection  with  the  proposed 
withdrawal  may  present  their  views  in 
writing,  by  the  date  specified  above,  to 
Kingman  Field  Office  Manager. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  Kingman  Field 
Office  Manager,  within  90  days  fit>m  the 
date  of  publication  of  this  notice.  Upon 
determination  by  the  authorized  officer 
that  a  public  meeting  will  be  held,  a 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register  and  a 
newspaper  at  least  30  days  before  the 
scheduled  date  of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  part  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  land  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date. 

Dated:  June  13,  2002. 
Steven  ).  Gobat, 

Acting  Deputy  State  Director,  Resources 
Division. 

IFR  Doc.  02-23642  Filed  9-17-02;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Manegement 
[MT-050-1430-01;  MTMSing] 

Notice  of  Propoeed  Withdrawal  and 
Opportunity  for  Public  Meeting; 
Montana 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  Bureau  of  Land 
Management,  proposes  to  withdraw 
approximately  400.917  acres  of  public 
land  to  protect  resources  acquired  in  the 
Axolotl  Lakes  area.  This  notice  closes 
the  land  for  up  to  2  years  from  surface 
entry  and  mining.  The  land  has  been 
and  will  remain  open  to  mineral  leasing. 

DATES:  Comments  must  be  received  by 
December  17,  2002. 
ADDRESSES:  Conunents  and  meeting 
requests  should  be  sent  to  the  State 
Director,  Bureau  of  Land  Management, 
Montana  State  Office,  P.O.  Box  36800, 
Billings.  Montana  59107-6800. 
FOR  RiRTHER  MFORMATION  CONTACT: 
Angela  Perry,  Dillon  Field  Office,  100 
Selway  Drive,  Dillon,  Montana  59725, 
(406)  683-2337,  or  Sandra  Ward, 
Montana  State  Office,  P.O.  Box  36800, 
Billings,  Montana  59107,  (406)  896- 
5052. 

SUPPt-EMENTARY  INFORMATION:  On  August 
9,  2002,  a  petition  was  approved 
allowing  the  Bureau  of  Land 
Management  to  file  an  application  to 
withdraw  the  following  described  land 
bom  settlement,  sale,  location  and  entry 
under  the  general  land  laws,  including 
location  and  entry  under  the  mining 
laws,  but  not  from  leasing  under  the 
mineral  leasing  laws. 

Principal  Meridian,  Montana 

T.  7  S.,  R.  2  W., 

Sec.  8,  S>/i>SEV4  and  NWV4SEV4; 

Sec.  17.  N'ANEV4. 

Tract  C,  as  shown  on  Perrault  No.  1  Minor 
Subdivision  Plat  Bled  in  Book  4  of  Plats,  Page 
267,  in  the  records  of  Madison  County, 
Montana  and  being  a  tract  of  land  located  in 
theS»/iNEV4  of  sec.  8  of  T.  7  S.,  R.  2  W.,  and 

Tract  D,  as  shown  on  Certificate  of  Survey 
~No.  1277,  filed  in  Book  7  of  Surveys,  Page 
1277,  in  the  records  of  Madison  County, 
Montana  and  being  a  tract  of  land  located  in 
S<ANEV4  of  sec.  8  and  the  SVz^^/i  and  SEV4 
of  sec.  9  of  T.  7S.,R.  2W. 

The  land  described  above  contains  400.917 
acres  in  Madison  County 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 


proposed  withdrawal  must  submit  a 
written  request  to  the  Montana  State 
Director  within  90  days  from  the  date  of 
publication  of  this  notice.  Upon 
determination  by  the  authorized  officer 
that  a  public  meeting  will  be  held,  a 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 

The  application  Mrill  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  part  2300. 

For  a  period  of  2  years  frt>m  the  date 
of  publication  of  this  notice  in  die 
Federal  Register,  the  lands  will  be 
segregated  as  specffied  above,  subject  to 
valid  existing  rights,  imless  the  proposal 
is  denied  or  canceled  or  the  withdrawal 
is  finalized  prior  to  the  end  of  the 
segregation. 

Dated:  August  15,  2002. 

Howard  A.  I>eniiii, 

Acting  Deputy  State  Director,  Division  of 
Resources. 

[FR  Doc.  02-23643  Filed  9-17^2;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
(NV-030-143fr-ET;  »«-75235] 

Nottce  of  Propoeed  WIttidrawal  and 
Opportunity  for  Public  Meeting; 


AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

summary:  The  Bureau  of  Land 
Management  proposes  to  withdraw  a 
94.21  acres  of  public  land  from  surface 
entry  and  mining  for  a  period  of  20 
years  to  protect  pubic  health  and  safety 
fitim  land  contaminated  by  previous 
milling  operations.  This  notice  closes 
the  land  from  surface  entry  and  mining 
for  up  to  2  years  while  various  studies 
and  analyses  are  made  to  make  a  final 
decision  on  the  withdrawal  application. 
DATES:  Comments  and  requests  for  a 
meeting  should  be  received  on  or  before 
December  17,  2002. 
ADDRESSES:  Comments  and  meeting 
requests  should  be  sent  to  the  Nevada 
State  Director,  BLM,  1340  Financial 
Blvd.,  P.O.  Box  12000,  Reno,  Nevada 
89520-0006. 

FOR  FtiRTHER  INFORMATION  CONTACT: 
Dennis  J.  Samuelson,  BLM  Nevada  State 
Office,  775-861-6532. 
SUPPI.EMENTARY  INFORMATION:  On  July  2, 
2002,  a  petition  was  approved  allowing 
the  Bureau  of  Land  Management  to  file 
an  application  to  withdraw  the 


following  described  public  land  from 
settlement,  sale,  location,  or  entry  under 
the  general  land  laws,  including  the 
mining  laws,  subject  to  valid  existing 
rights: 

Mount  Diablo  Meridian 

T  19  N.,  R.  43  £., 
Sec.  13,  lots  2,  SWV4SEV4  and 
NV2N'/iNWV4SEV4. 

The  area  daacribed  contains  94.21  acres  in 
Lander  Coiuity. 

The  purpose  of  the  proposed 
withdrawal  is  to  protect  me  public 
health  and  safety  as  well  as  to  prevent 
the  filing  of  mining  and  mill  site  claims 
which  would  interfere  with  the 
reclamation  of  the  Bullion  Monarch  Mill 
site.  The  Bullion  Monarch  Mill  was  the 
site  of  milling  operations  for  many 
decades.  The  area  contains  a  flotation 
mill  and  associated  facilities  that  can  be 
hazardous  to  public  users.  The  Bureau 
of  Land  Management  intends  to  reclaim 
the  site.  A  withdrawal  would  preclude 
the  filing  of  mining  and  mill  site  claims 
while  the  site  is  beins  reclaimed. 

For  a  period  of  90  days  frt>m  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
Nevada  State  Director  of  the  Bureau  of 
Land  Management. 

Notice  is  nereby  given  that  an 
opportunity  for  a  public  meeting  is 
a^orded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  Nevada  State 
Director  within  90  days  frvm  the  date  of 
publication  of  this  notice.  Upon 
determination  by  the  authorized  officer 
that  a  public  meeting  will  be  held,  a 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register  at 
least  30  days  before  the  scheduled  date 
of  the  meeting.  The  application  will  be 
processed  in  accordance  with  the 
regulations  set  forth  in  43  CFR  part 
2300. 

For  a  period  of  2  years  frtim  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date.  Other  uses  which  will  be 
permitted  during  this  segregative  period 
are  rights-of-way,  leases,  and  permits. 

Dated:  August  7,  2002. 
Jim  Stobaugh, 
Lands  Team  Lead. 

(FR  Doc.  02-23641  Filed  9-17-02;  8:45  am] 
BIUINQ  COM  4nO-HC-P 
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DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Settiement 
Agreement  Pursuant  to  RCRA  and  ttte 
Banicruptcy  Code 

Notice  is  hereby  given  that  on 
September  13,  2002.  the  Unites  States 
lodged  a  proposed  Settlement  between 
the  United  States,  the  State  of  Louisiana. 
Borden  Chemicals  and  Plastics 
Operating  Limited  Partnership 
("Debtor"),  BCP  Management,  Inc.,  and 
Borden  Chemical,  Inc.  ("BCI")  with  the 
United  States  Bankruptcy  Court  for  the 
District  of  Delaware,  in  In  re  Borden 
Chemicals  and  Plastics  Operating 
Limited  Partnership  et  al.  No.  01-1268, 
a  case  for  relief  under  Chapter  11  of  the 
Bankruptcy  Code,  11  U.S.C.  101  et  seq. 

The  proposed  Settlement  Agreement 
resolves  the  Proof  of  Claim  of  the  United 
States  in  connection  with  the  chemical 
manufacturing  facility  owned  and 
operated  by  the  Debtor  located  in 
Geismar.  Louisiana.  Under  the  proposed 
Settlement  Agreement.  BCI,  the  parent 
of  the  general  partner  of  the  Debtor,  has 
agreed  to  complete  certain  of  the 
Debtor's  obligations  under  a  1998 
Consent  Decree  with  the  Environmental 
Protection  Agency  ("EPA")  under  the 
Resource  Conservation  and  Recovery 
Act  ("RCRA").  42  U.S.C.  6921  et  seq.; 
the  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  ("CERCLA ').  42  U.S.C.  9601  et  seq.; 
and  the  Clean  Air  Act  ("CAA"),  42 
U.S.C.  7401  et  seq.,  for  the  Debtor's 
facility  in  Geismar,  Louisiana.  That 
Consent  Decree  required  the  Debtor  to 
obtain  a  RCRA  permit,  to  come  into 
compliance  with  RCRA  regulations,  to 
perform  a  facility-wide  corrective  action 
and  protect  the  aquifer  underlying  the 
facility,  to  pay  a  S3. 6  million  civil 
penalty  and  to  perform  certain 
Supplemental  Environmental  Projects 
("SEPs").  See  United  States  v.  Borden 
Chemical  and  Plastics  Operating 
Limited  Partnership  C.A.  No.  94-440 
(Consent  Decree.  W.D.  La.  June  10,    • 
1998).  Although  the  Debtor  applied  for 
the  permit,  paid  the  civil  penalty  and 
has  completed  most  provisions  of  the 
Consent  Decree.  Under  the  proposed 
Settlement  Agreement,  the  Debtor  will 
complete  the  SEPs,  and  BCI  will  assume 
responsibility  for  implementation  of  the 
remaining  corrective  action  and 
remedial  provisions  of  the  Consent 
Decree. 

The  Department  of  Justice  will  receive 
for  a  period  of  fifteen  (15)  days  from  the 
date  of  this  publication  conunents 
relating  to  the  proposed  Settlement 
Agreement.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General,  Environment  and  Natural 


Resources  Division,  United  States 
Department  of  Justice,  P.O.  Box  7611, 
Ben  Franklin  Station,  Washington,  D.C. 
20044-7611,  and  should  refer  to  In  re 
Borden  Chemicals  and  Plastics 
Operating  Limited  Partnership,  et  al.,  DJ 
No.  90-11-2-875/2. 

The  proposed  Settlement  Agreement, 
including  related  exhibits,  may  be 
examined  at  the  Office  of  the  United 
States  Attorney  for  the  District  of 
Delaware.  1201  Market  Street,  Suite 
1100.  P.O.  Box  2046.  Wihnington, 
Delaware  19800-2046;  and  at  the  Region 
VI  Office  of  the  United  States 
Environmental  Protection  Agency,  1445 
Ross  Avenue,  Dallas,  Texas,  75202.  A 
copy  of  the  proposed  Settlement 
Agreement  and  related  exhibits  may  be 
obtained  by  mail  from  the  Department 
of  Justice  Consent  Decree  Library,  P.O. 
Box  7611,  Washington,  DC  20044-7611. 
In  requesting  a  copy,  please  enclose  a 
check  for  reproduction  costs  (at  25  cents 
per  page)  in  the  amounts  of  $78.50, 
payable  to  the  U.S.  Treasury. 

Thomas  A.  Mariani,  Jr., 

Assistant  Chief.  Environmental  Enforcement 

Section,  Environment  and  Natural  Resources 

Division. 

[FR  Doc.  02-23700  Filed  9-17-02:  8:45  am) 

BILUNG  CODE  4410-15-M 


DEPARTIMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Clean  Water  Act,  33 
U.S.C.  et  seq. 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  and  State  of  Ohio  v.  City 
of  Toledo,  Ohio,  Civil  Action  No. 
3:91:CV7646,  was  lodged  on  August  28, 
2002.  with  the  United  States  District 
Court  for  the  Northern  District  of  Ohio, 
Western  Division. 

In  this  action,  the  United  States 
sought  injunctive  relief  and  civil 
penalties  arising  from  violations  of 
Section  301(a)  of  the  Clean  Water  Act, 
33  U.S.C.  1311(a).  Under  the  proposed 
Consent  Decree,  the  City  of  Toledo, 
Ohio  (the  "City")  will  (1)  construct 
improvements  to  end  its  practice  of 
discharging  raw  sewage  from  its 
treatment  plant;  (2)  build  an  expanded 
and  enhanced  primary  treatment 
system;  (3)  take  additional  steps  to 
assure  that  flows  from  the  plant  will 
receive  full  biological  treatment;  (4) 
prepare  a  long  term  control  plan  to 
address  the  City's  combined  sewer 
overflows  for  approval  by  the  United 
States  Envfronment  Protection  Agency 
("EPA")  and  the  Ohio  Environmental 
Protection  Agency  ("Ohio  EPA"),  and 


construct  all  improvements  set  forth  in 
the  approved  plan;  (5)  take  specific 
steps  to  eliminate  discharges  from 
separated  sanitary  portions  of  the  City's 
sewer  system;  (6)  pay  $500,000  in  civil 
penalties — $425,000  to  the  United  States 
and  $75,000  to  the  State  of  Ohio;  and  (7) 
undertake  two  supplemental 
enviroimiental  projects,  valued  at  $1 
million — to  reconstruct  wetlands  for 
public  use  and  to  clean  up  a 
brownfields  site,  both  located  within  the 
City  of  Toledo. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  P.O.  Box  7611,  Ben  Franklin 
Station.  Washington.  DC  20044-7611, 
and  should  refer  to  United  States  and 
State  of  Ohio  v.  City  of  Toledo,  Ohio, 
DOJ  Ref.  No.  90-5-1-1-3554. 

The  proposed  consent  decree  may  be 
"examined  at  the  office  of  the  United 
States  Attorney,  Four  Seagate,  Suite  308, 
Toledo,  Ohio  43604;  the  Region  5  Office 
of  the  U.S.  Environmental  Protection 
Agency,  77  West  Jackson  Blvd.,  Chicago, 
Illinois  60604-3590.  A  copy  of  the 
proposed  consent  decree  may  also  be 
obtained  by  request  addressed  to  the 
Department  of  Justice  Consent  Decree 
Library,  P.O.  Box  7611,  U.S.  Department 
of  Justice,  Washington,  DC  20044-7611. 
In  requesting  a  copy  please  refer  to  the 
referenced  case  and  enclose  a  check  (25 
cents  per  page  reproduction  costs)  in  the 
amount  of  $21.00  for  the  consent  decree 
(84  pages),  payable  to  the  Consent 
Decree  Library. 

William  D.  Brighton, 

Assistant  Chief,  Environmental  Enforcement 

Section,  Environment  and  Natural  Resources 

Division. 

IFR  Doc.  02-23702  Filed  9-17-02;  8:45  am] 

BHJJNG  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Clean  Water  Act  and 
Clean  Air  Act 

In  accordance  with  28  CFR  §  50.7,  38 
FR  19029,  notice  is  hereby  given  that  on 
September  5,  2002  a  Consent  Decree 
was  lodged  with  the  United  States 
District  Court  for  the  District  of 
Connecticut  in  United  States  v.  City  of 
Waterbury,  Civil  Action  No. 
3:02CV01569  (CFD).  A  complaint  was 
also  filed  simultaneously  with  the 
lodging  of  the  Consent  Decree.  In  the 
complaint  the  United  States,  on  behalf 
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of  the  U.S.  Environmental  Protection 
Agency  (EPA),  alleges  that  the 
defendant  City  of  Waterbury  ("the 
aty")  violated  the  Clean  Water  Act,  33 
U.S.C.  1251,  et  seq.,  ("CWA")  in 
connection  with  the  City's  operation  of 
its  publicly-owned  treatment  works. 
The  violations  alleged  in  the  complaint 
include  discharges  of  untreated 
wastewater  to  navigable  waters  through 
point  sources  other  than  those 
authorized  by  the  City's  permit.  The 
complaint  also  alleges  certain  violations 
of  the  Clean  Air  Act,  42  U.S.C.  7671-  . 
7671q,  and  the  accompanying 
regulations  in  that  the  City  crushed 
discarded  appliances  in  a  manner  that 
the  City  knew  would  result  in  the 
release  of  refrigerants  into  the 
environment.  'The  consent  decree 
requires  the  City  pay  a  civil  penalty  of 
$350,000  and  to  perform  injuinctive 
relief  to  achieve  compliance  with  the 
Clean  Water  Act  and  the  Clean  Air  Act. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
Consent  Decree  for  a  period  of  thirty 
(30)  days  itom  the  date  of  this 
publication.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General,  Environment  and  Natural 
Resources  Division,  Department  of      ^ 
Justice,  P.O.  Box  7611,  Washington,  DC 
20044,  and  should  refer  to  United  States 
v.  City  of  Waterbury,  D.J.  Ref.  90-5-2- 
1-2212. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  157  Church  St.,  New 
Haven,  Connecticut,  06510,  and  at  the^ 
Region  I  office  of  the  Environmental 
Protection  Agency,  One  Congress  Street, 
Suite  1100,  Boston,  Massachusetts 
02114.  A  copy  of  the  proposed  consent 
decree  may  also  be  obtained  by  mail 
from  the  Department  of  Justice  Consent 
Decree  Library,  P.O.  Box  7611, 
Washington,  DC  20044.  In  requesting  a 
copy,  please  enclose  a  check  (there  is  a' 
25  cent  per  page  reproduction  cost)  in 
the  amount  of  $9.25  payable  to  the  "U.S. 
Treasury." 

Ronald  G.  Gluck, 

Assistant  Chief,  Environmental  Enforcement 

Section,  Environment  6- Natural  Resources 

Division. 

[FR  Doc.  02-23701  Filed  9-17-02;  8:45  ami 

BHJJNG  COOE  4410-IS-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

NotlM  Pursuant  to  the  National 
Coopsr  11  vs  Rsssarch  and  Production 
Act  of  1993— Teiomanagsmsnt  Forum 

Notice  is  hereby  given  that,  on  July 
24,  2002,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C.  4301 
et  seq.  ("the  Act"),  Telemanagement 
Forum  ("the  Fonun")  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintifEs  to  actual 
damages  imder  specified  circumstances. 
Specifically,  ENA,  Inc.,  Alpharetta,  GA; 
HighDeal,  Inc.,  Redwood  Shores,  CA; 
CTS  (CRIL  Telecom  Software),  Boulogn- 
Billancourt.  France;  Croatian  Telecom- 
HT,  Zagreb,  Croatia;  NE  Technologies, 
Inc.,  Norcross,  GA;  CG-Consulting 
Group  GmbH,  Frankfurt,  Germany; 
Portugal  Telecom  Inovacao,  SA,  Averio, 
Portugal;  TeleGea,  Inc.,  Waltham,  MA; 
ip  value  GmbH,  Frankfurt.  Germany; 
Cape  Technologies,  Dublin  Ireland; 
Staffware,  Maidenhead,  United 
Kingdom;  ORMvision,  Lochristi, 
Belgium;  T-Soft,  Herzlia,  Israel;  Oscar 
Rene  Galindo  Zambrano  (Individual 
member),  Bogota,  Columbia;  Claudia 
Liliana  Bucheli  Eiuiques  (individual 
member),  Bogota,  Columbia;  Paid  Short 
Consulting,  Huddinge,  Sweden; 
Convergineering  LLC,  Fair  Haven,  NJ; 
Hatteras  Networks,  Research  Triangle 
Park,  NC;  Taral  Networks,  Inc.,  Kanata, 
Ontario,  Canada:  Fiberhome  Software, 
Wuhan,  People's  Republic  of  China; 
TBoothe  Communications,  San  Jose,  CA; 
Vibrant  Solutions,  Fairfax,  VA;  Evolved 
Networks,  Ipswich,  United  Kingdom; 
Proforma  Corporation,  Southfield,  MI; 
Info  Vista  S.A.,  Courtaboeuf  Cedex, 
France;  mm02,  Slough,  United 
Kingdom;  Cogent  Defense  &  Security 
Networks,  Gwent,  United  Kingdom; 
Leapstone  Systems,  Inc.,  Somerset,  NJ; 
Intech  Taiwan  Corporation,  Hsinchu, 
Taiwan;  Mycom  International,  Inc., 
Wimbley,  United  Kingdom;  China 
Telecom  System  Integration  Co.  Ltd., 
Beijing,  People's  Republic  of  China; 
Joide  Software,  Inc.,  Austin,  TX; 
Ahaluna,  Rome,  Italy;  Mandarin 
Associates,  Ltd.,  Needham  Market, 
United  Kingdom;  and  Antel, 
Montevideo,  tJraguay  have  been  added 
as  parties  to  this  venture.  The  following 
existing  members  have  changed  their 
names:  Laboratory  for 
Telecommunications  is  now  called 


Laboratory  for  Telecommunications- 
Faculty  of  Electrical  Engineering, 
Ljubljana,  Slovenia;  Czech  Telecom  is 
now  called  CESKY  Telecom,  a.8.- 
ImagiNet,  o.z.,  Prague,  Czech  Republic; 
Sigma  Exallon  Systems  is  now  called 
Sigma  Systems,  Toronto,  Ontario, 
Canada;  Four  Comers 
Telecommunications  Corporation  is    . 
now  called  4C  Telecom,  Overland  Park. 
KS;  Loox  Software  is  now  called 
Engenuity  Technologies,  Montreal, 
Quebec,  Canada;  Intelligent 
Communications  Software  is  now  called 
ICS  Intelligent  Communication 
Software,  Munich,  Germany;  Clear 
Communications  Corp.  is  now  called    * 
Qear,  Bethlehem,  PA; 
PriceWaterhouseCooper  is  now  called 
PWC  ConsiUting,  London,  United 
Kingdom;  Edgeflow  Inc.  is  now  called 
Meriton  Networks  Inc.,  Kanata,  Ontario, 
Canada;  Information  &  Graphic  Systems, 
Inc.  is  now  called  IGS,  Inc.,  Boulder, 
CO;  TYCOM.  Ltd.  is  now  called  Tyco 
Telecommunications,  Eatontown,  NJ; 
Alcatel  Telecom  Limited  is  now  called 
Alcatel,  Paris,  France;  Telefonica 
Investigation  y  Desarrollo  is  now  called 
Telefonica  I  ■»-  D,  Madrid,  Spain;  KT 
ICQM  is  now  called  KTICOM,  Seoul, 
Republic  of  Korea;  BT  is  now  called 
BTexact  Technologies,  Ipswich,  United 
Kingdom;  GE  Smallworld  is  now  called 
GE  Network  Solutions,  Cambridge, 
Uiiited  Kingdom:  Integris  is  now  called 
Steria,  Langen,  United  Kingdom; 
Ericsson  Billing  Software  AB  is  now 
called  Ericsson  AB,  Karlstad,  Sweden; 
Telecom  Italia  Lab-CSELT  is  now  called 
Telecom  Italia  Group,  Turin,  Italy;  Telia 
Network  Services  is  now  called  'Telia, 
Farsta,  Sweden;  and  VPI  Virtual 
Photonics  is  now  called  VPIsystems, 
Inc.,  Munich,  Germany.  The  following 
parties  have  reinstated  their 
memberships:  ITTI — Institute  of 
Commimication  and  Information 
Technologies.  Poznan,  Poland;  and 
Mobistar.  Brussels.  Belgium.  The 
following  members  have  cancelled  or 
have  had  their  memberships  cancelled: 
Atlantech,  Cumberland,  United 
Kingdom:  Axarte,  Newbury.  United 
Kingdom;  Calico  Commerce,  San  Jose, 
CA;  Emperative,  Waltham,  MA; 
Escosoft,  New  Delhi,  India;  Idea.com, 
Newark.  CA;  Maimesman,  Dusseldorf, 
Germany;  Mformation,  Edison,  NJ;  MTN 
RSA,  Sandton,  South  Africa:  OJSC, 
Almaty,  Kazakhstan:  Open  Networks 
Engineering,  Ann  Arbor,  MI;  Quick 
Eagle  Networks,  Simnyvale,  CA; 
Venimex  Inc.,  Altanta,  GA;  Airfiber,  San 
Diego,  CA;  Teledesic,  Bellevue,  WA; 
Advanced  Network  Solutions  SpA, 
Vimodrone,  Italy:  Aptis  Software,  San 
Antonio,  TX;  Astral  Point,  Chelmsford, 
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MA;  Broadwing,  Austin,  TX;  Cedere, 
Tyngsboro,  MA;  Dynegy  Inc.,  Chicago, 
IL;  General  Bandwidth,  Austin,  TX; 
Protek,  Maidenhead,  Berkshire,  United 
Kingdom;  Telrad  Networks,  Rosh 
Ha'ayin,  Israel;  TRW,  Redondo  Beach, 
CA;  Viryanet,  Carrolton,  TX;  XO 
Communications,  Inc.,  Reston,  VA; 
Ennovate  Networks,  Boxboro,  MA; 
'Inteoptical  Inc.,  Saratoga,  CA;  Traian 
Internet  Products  AG,  Bonn,  Germany; 
QiTEL  AB,  Uppsala.  Sweden; 
Intelliobjects,  Inc.,  Colimibia,  MD; 
Narus  Inc.,  Palo  Alto,  CA;  Syndesis 
Limited,  Richmond  Hill,  Ontario. 
Canada;  Computer  Associates, 
Framingham,  MA;  Unisys  Corporation, 
Blue  Bell,  PA;  Ipsaris,  Chertsey,  United 
Kingdom;  El  Paso  Global  Networks, 
Houston,  TX;  NetNumber,  Lowell,  MA; 
Sycamore  Networks,  Chelmsford,  MA; 
Alltel  Information  Services,  Alpharetta. 
GA;  KDDI  Corporation,  Tokyo,  Japan; 
Royal  Dutch  KPN  NV,  The  Hague,  The 
Netherlands;  Novell  Inc.,  Boca  Raton, 
FL;  Hitachi  Telecom,  Norcross,  GA; 
TCSI,  New  Market,  Suffolk,  United 
Kingdom;  AFN  Communications,  Tulsa, 
OK;  Altion  Limited,  Dublin,  Ireland; 
ASG  Technologies,  Fredericton,  New 
Brunswick,  Canada;  Callisma,  White 
Plains,  NY;  Cell  Telecom,  Stockhohn, 
Sweden;  CSG  International  Ltd.,  Slough. 
United  Kingdom;  Cygent,  Inc..  San 
Francisco.  CA;  Enition  S.A..  Issy-Les- 
Moulineaux  Cedex.  France;  EXA 
Corporation,  Kawasaki,  Japan;  Info 
Objects  Inc.,  San  Jose,  CA;  Interlink 
Networks,  Ann  Arbor,  MI;  Maple 
Optical  Systems,  San  Jose.  CA; 
Mediation  Technology.  Calgary.  Alberta, 
Canada;  Minacom  International, 
Montreal,  Quebec,  Canada;  Monofox. 
LLC.  Alpharetta.  GA;  Native  Networks. 
Petah  Tikva,  Israel;  NCC  Group, 
Manchester.  United  Kingdom;  NetHawk 
Solutions,  Oulu,  Finland;  One  Line, 
Barleben,  Germany;  ONI  Systems,  San 
Jose,  CA;  Qcom,  Marlboro,  NJ;  Seneca 
Networks,  Rockville,  NC;  Spazio 
ZeroUno  SpA,  Vimodrone,  Italy;  Star 
Home  Limited,  Tel  Aviv,  Israel;  Step  9 
Software  Corporation,  Fairfax,  VA; 
Stonehouse  Technologies,  Piano,  TX; 
Telecom  Management  Consulting 
Group,  New  York,  NY;  Tele-Worx, 
Garland,  TX;  TelOptica,  Richardson. 
TX;  Telution,  Chicago,  IL;  Telynx. 
Reston,  VA;  T-Soft.  Herzlia,  Israel; 
Varros  Telecom  LLC,  Sunnyvale,  CA; 
Velankani,  Somerset.  NJ;  WFI  Network 
Management  Services  Corp.,  Charlotte, 
NC;  Yotta  Networks,  Piano,  TX;  Zaffire, 
Inc.,  San  Jose,  CA;  Cohen 
Commimications  New  York,  NY; 
Crescendo  Ventures.  Palo  Alto,  CA; 
Guidecom  Systems,  Chantilly,  VA;  IIR, 
London,  United  Kingdom;  Kanazia 


Digital  Systems  Private  Limited, 
Mimibai,  India;  Logical  Solutions  AG, 
Zurich,  Switzerland;  State  of  California, 
Sacramento,  CA;  Technology  Research 
institute.  Sudbury,  MA;  Tele-Consulting 
GMBH.  Diessen.  Germany;  University 
College  of  London,  Bath.  United 
Kingdom;  XDL  Intervest  Capital 
Corporation,  Toronto,  Ontario,  Canada; 
EMIS-Emerging  Information  Systems, 
Inc.,  Morrisville,  NC;  Ingenium  Systems, 
Ennis,  Ireland;  and  Passport 
Corporation,  Paramus,  NJ. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  the  Forum 
intends  to  file  additional  written 
notifications  disclosing  all  changes  in 
membership. 

On  October  21, 1988,  the  Forum  filed 
its  original  notification  pursuant  to 
Section  6(a)  of  the  Act.  The  Department 
of  Justice  published  a  notice  in  the 
Federal  Register  pursuant  to  Section 
6(b)  of  the  Act  on  December  8, 1988  (53 
FR  49615). 

The  last  notification  was  filed  with 
the  Department  on  December  3,  2001.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  March  8,  2002  (67  FR  10762). 

Constance  K.  Robinson, 

Director  of  Operations,  Antitrust  Division. 
|FR  Doc.  02-23703  Filed  9-17-02;  8:45  am) 

BHJJNG  COOC  44ia-11-« 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Committee  for  Polar 
Programs;  Notice  of  IMeeting 

In  accordance  with  Federal  Advisory 
Conmiittee  Act  (Pub.  L.  92-463,  as 
amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Advisory  Committee  for  Polar 
Programs  (1130). 

Date/Time:  October  7,  2002;  8:30  a.m. 
to  5  p.m.,  October  8,  2002;  8:30  a.m.  to 
2  p.m. 

Place:  National  Science  Foundation, 
4201  Wilson  Blvd.,  Room:  1235, 
Arlington,  VA. 

Type  of  Meeting:  Open. 

Contact  Person:  Brenda  Williams, 
Office  of  Polar  Programs  (OPP),  National 
Science  Foundation,  4201  Wilson 
Boulevard,  Arlington,  VA  22230.  (703) 
292-8030. 

Puq)ose  of  Meeting:  To  advise  NSF  on 
the  impact  of  its  policies,  programs  and 
activities  on  the  polar  research 
community;  to  provide  advice  to  the 
Director  of  OPP  on  issues  related  to  long 


range  planning,  and  to  form  ad  hoc 
subcommittees  to  carry  out  needed 
studies  and  tasks. 

Agenda:  Discussion  of  NSF- wide 
initiatives,  long-range  planning  and 
GPRA. 

Dated:  September  12,  2002. 
Susanne  Bolton, 

Committee  Management  Officer. 

(FR  Doc.  02-23687  Filed  9-17-02;  8:45  am] 

BILUNG  CODE  755S-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Doclwt  Nos.  50-313,  368, 416. 003, 247, 
286, 333, 293, 458,  271 ,  and  382] 

Entergy  Operations,  inc.,  Entergy 
Nuclear  Operations,  Inc.,  Arkansas 
Nuclear  One,  Units  1  and  2;  Grand  Gulf 
Nuclear  Station;  Indian  Point  Nuclear 
Station,  Units  1 , 2  and  3;  James  A. 
FItzpatrick  Nuclear  Power  Plant; 
Pilgrim  Nuclear  Power  Statton;  River 
Bend  Statkxi;  Vermont  Yankee  Nuclear 
Power  Plant;  and  Watarford  Steam 
Electric  Statkm,  Unit  3;  Exemption 

1.0    Background 

Entergy  Operations,  Inc.  and  Entergy 
Nuclear  Operations,  Inc.  (the  licensees) 
are  the  holders  of  Renewed  Facility 
Operating  License  No.  DPR-51;  Facility 
Operating  License  Nos.  NPF-6  and 
NPF-29;  Provisional  Operating  License 
No.  DPR-5;  and  Facility  Operating 
Ucense  Nos.  DPR-26,  DPR-64.  DPR-59. 
DPR-35.  NPF-47,  DPR-28,  and  NPF-38, 
which  authorize  operation  of  Arkansas 
Nuclear  One,  Units  1  and  2;  Grand  Gulf 
Nuclear  Station;  Indian  Point  Nuclear 
Station.  Units  1,  2  and  3;  James  A. 
Fitzpatrick  Nuclear  Power  Plant;  Pilgrim 
Nuclear  Power  Station;  River  Bend 
Station;  Vermont  Yankee  Nuclear  Power 
Plant;  and  Waterford  Steam  Electric 
Station,  Unit  3.  The  licenses  provide, 
among  other  things,  that  the  facilities 
are  subject  to  all  rules,  regulations,  and 
orders  of  the  U.S.  Nuclear  Regulatory 
Commission  (NRC,  the  Commission) 
now  or  hereafter  in  effect. 

The  facilities  consist  of  pressurized 
and  boiling  water  reactors  located  in 
Pope  Coimty,  Arkansas;  Claiborne 
County,  Mississippi;  Westchester 
County,  New  York;  Oswego  County, 
New  York;  Plymouth  County, 
Massachusetts;  West  Felciana  Parish, 
Louisiana;  Windham  County,  Vermont; 
and  Saint  Charles  Parish,  Louisiana. 
(The  Operating  authority  of  Provisional 
Operating  License  No.  DPR-5  for  Indian 
Point  Nuclear  Station,  Unit  1,  was 
revoked  by  Commission  Order  dated 
June  19, 1980). 
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2.0    Request/Action 

Title  10  of  the  Code  of  Federal 
Regulations  (10  CFR).  Part  ZQ,  Section 
20.1003  states  that  the  definition  of  total 
effective  dose  equivalent  (TEDE)  is  the 
sum  of  the  deep-dose  equivalent  (for 
external  exposures)  and  the  committed 
effective  dose  equivalent  (for  internal 
exposures).  The  proposed  exemption 
would  change  the  definition  of  TEDE  to 
mean  the  simi  of  the  effective  dose 
equivalent  or  the  deep-dose  equivalent 
(for  external  exposures)  and  the 
committed  effective  dose  equivalent  (for 
internal  exposures).  The  licensee 
requests  the  exemption  because  the 
current  method  of  calculating  TEDE, 
imder  certain  conditions,  can 
significantly  overestimate  the  dose 
received. 

In  summary,  the  licensee's 
application  dated  July  20,  2001,  as 
supplemented  by  letter  dated  June  13, 
2002,  requests  an  exemption  from  the  10 
CFR  20.1003  definition  of  TEDE. 

3.0    Discussion 

Pursuant  to  10  CFR  20.2301,  the 
Commission  may,  upon  application  by  a 
licensee  or  upon  its  own  initiative,  grant 
exemptions  from  the  requirements  of  10 
CFR  Part  20  if  it  determines  the 
exemptions  are  authorized  by  law  and 
woidd  not  result  in  undue  hazard  to  life 
or  property. 

The  staff  examined  the  licensee's 
rationale  to  support  the  exemption 
request  and  concluded  that  the  new 
method  for  calculating  TEDE,  under 
certain  conditions,  is  a  more  acauate 
means  of  estimating  worker  radiation 
exposure  and  therefore  would  not  result 
in  undue  hazard  to  the  workers.  The 
basis  for  this  is  as  follows. 

4.0    Regulatory  Evaluation 

By  letter  dated  July  20,  2001,  as 
supplemented  by  letter  dated  Jime  13, 
2002,  the  licensee  requested  an 
exemption  from  the  current  definition, 
and  the  approval  to  iise  an  alternate 
definition,  of  TEDE  in  10  CFR  20.1003. 
The  licensee  requested  that  the 
definition  of  TEDE,  as  used  in  10  CFR 
20.1003  (i.e.,  for  the  piupose  of 
complying  with  the  dose  recording 
requirements,  dose  reporting 
requirements,  or  the  dose  limits),  be 
changed  to  mean  the  sum  of  the 
effective  dose  equivalent  or  the  deep 
dose  equivalent  (for  external  exposures), 
and  the  committed  efiisctive  dose 
equivalent  (for  internal  exposures).  The 
licensee  also  requested  approval  to  use 
a  method  for  estimating  the  effective 
dose  equivalent  for  external  exposures 
(EDEex)  published  by  the  Electric  Power 
Research  Institute  (EPRI)  in  Technical 


Report  TR-101909,  Volumes  1  and  2, 
and  the  Implementation  Guide  TR- 
109446.  (These  EPRI  documents  were 
provided  on  the  docket  as  enclostires  to 
a  previous  May  1,  2001,  application 
from  the  licensee,  which  was 
superseded  by  the  July  20,  2001, 
application).  The  effect  of  granting  this 
request  would  be  to  allow  the  licensee 
the  option  to  control  TEDE  using  EDEex 
in  those  cases  where  it  is  a  more 
accurate  predictor  of  the  risk  from 
occupational  radiation  exposure. 

The  radiation  protection  approach 
and  dose  limits  contained  in  10  CFR 
Part  20  are  based  on  the 
recommendations  of  the  International 
Commission  on  Radiation  Protection 
(ICRP)  in  their  1977  publication  No.  26 
(ICRP  26).  For  stochastic  effects,  the 
ICRP-recommended  dose  limitation  is 
based  on  the  principle  that  the  risk 
should  be  equal,  whether  the  whole 
body  is  irradiated  uniformly  or  whether 
there  is  non-uniform  irradiation  (such  as 
when  radioactive  materials  are  taken 
into  the  body  and,  depending  on  their 
physical  and  chemical  properties, 
concentrate  in  certain  tissues  and 
organs).  This  condition  will  be  met  of 
Li<r>rHTSHwb.L 

where  oor  is  a  weighting  factor 
representing  the  proportions  of  the 
stochastic  risk  resulting  horn  tissue  [T] 
to  the  total  risk,  when  the  whole  body 
is  irradiated  uniformly;  Ht  is  the  aimual 
dose  equivalent  in  tissue  (7);  and  H^bL 
is  the  recommended  aimual  dose- 
equivalent  limit  for  uniform  irradiation 
of  the  whole  body,  namely  5  rem  (50 
mSv).  The  sum  LrO>rHT  is  called 
effective  dose  equivalent  (EDE).  The 
values  for  a>r  are  given  in  ICRP  26.  for 
the  various  tissues  (7),  and  are  codified 
in  10  CFR  Part  20. 

For  the  purposes  of  implementing 
workplace  controls,  and  due  to  the 
difference  in  dosimetry,  10  CFR  Part  20 
breaks  this  total  EDE,  or  TEDE.  into  two 
components:  (1)  Dose  resulting  from 
radioactive  sources  internal  to  the  body, 
and  (2)  dose  resulting  bom  sources 
external  to  the  body.  Yot  radioactive 
material  taken  into  the  body,  the 
occupational  dose  limit  is  based  on  the 
resulting  dose  equivalent  integrated 
over  50  years  (Hso)  of  exposure  such  that 

LT<l>rH50.T^wb.L 

This  quantity  LrOh-Hso.T  is  called  the 
Committed  Effective  Dose  Equivalent 
(CEDE)  in  10  CFR  Part  20. 

Demonstrating  compliance  with  the 
dose  limits  from  internal  exposures  is 
accomplished  using  direct 
measurements  of  concentrations  of 
radioactivity  in  the  air  in  the  work 
areas,  or  quantities  of  radionuclides  in 
the  body,  or  quantities  of  radionuclides 


excreted  from  the  body,  or  a  a 

combination  of  these.  Having 
determined  the  quantities  of 
radionuclides  present  or  taken  into  the 
body,  these  can  be  compared  to 
secondary  or  tertiary  limits  [e.g..  Annual 
Limits  on  Intake  or  Derived  Air 
Concentrations)  listed  in  Appendix  B  to 
10  CFR  Part  20.  These  secondary  and 
tertiary  limits  have  been  calculated 
using  standard  assumptions  of  the 
physical  and  chemical  forms  of  the 
radionuclides,  the  standard 
physiological  parameters  from  the 
Reference  Man,  and  the  bio-kinetic 
models  adopted  in  ICRP  26. 
Alternatively,  the  regulations  allow  the 
licensee  to  adjust  certain  of  these 
standard  assumptions  and  calculate 
CEDE  directly,  using  appropriate 
models. 

The  common  practice  for  dstermining 
radiation  dose  firom  external  sources  is 
to  measure  the  radiation  intensity  at  the 
surface  of  the  body  with  a  monitoring 
device  (dosimeter)  calibrated  to  read  in 
terms  of  a  tissue  dose  equivalent  at  a 
specified  tissue  depth.  In  1991.  when  10 
CFR  Part  20  was  revised  to  adopt  the 
ICRP  26  recommendations  on  limits  and 
controls,  there  was  litUe  guidance  on 
how  to  determine  the  dose  to  the  several 
tissues  necessary  to  calculate  EDEcx-  It  is 
impractical  to  separately  monitor  (or 
measure)  the  dose  received  by  the 
various  organs  and  tissues  that 
contribute  to  TEDE.  As  a  practical, 
conservative  simplification.  10  CFR  Part 
20  limits  the  dose  from  external  sources 
in  terms  of  Deep  Dose  Equivalent  (DDE). 
The  DDE  is  the  dose  equivalent  at  a 
tissue  depth  of  one  centimeter,  and  is 
required  (by  10  CFR  Part  20.1201(c))  to 
be  determined  for  the  part  of  the  body 
receiving  the  highest  exposure.  The 
TEDE  annual  limit  is  met  if 
DDE  •»■  2W<i>rHso.T  ^  5  rem  (SO  mSv). 
In  addition  to  the  annual  limit  on  TEDE, 
10  CFR  Part  20  provides  a  non- 
stochastic  annual  limit  of  50  rem  (0.5 
Sv)  for  each  individual  tissue  such  that 
DDE  +  Hso.T  ^  50  rpm  (0.50  Sv) 
for  all  tissues  except  the  skin  and  lens 
of  the  eye. 

Using  the  highest  DDE,  to  bound  the 
individual  tissue  doses  from  radioactive 
sources  outside  the  body,  generally 
results  in  a  slighUy  conservative 
estiinate  of  EDEex  from  uniform 
exposiires;  however,  it  can  be  overly 
conservative  for  non-uniform  exposure 
situations.  Since  many  high-dose  jobs  at 
nuclear  power  plants  are  performed 
under  non-uniform  exposure 
conditions,  this  can  lead  to  a  significant 
overestimation  of  the  actual  TEZ)E  dose, 
and  the  risk,  to  the  workers.  To  address 
this  issue,  the  licensee  has  requested 


58828 


Federal  Register /Vol.  67,  No.  181/WedBesday,  September  18,  2002 /Notices 


approval  to  provide  a  more  accurate 
dose  assessment  by  replacing  DDE  with 
EDEex  when  calculating  TEDE  from  non- 
uniform exposures,  where  the  EDEex  is 
determined  with  a  method  developed  by 
the  EPRI. 

In  developing  this  method,  the  EPRI 
investigators  used  mathematical 
equations  developed  by  Cristy  and 
Eckerman  to  model  standard,  adult 
human  male  and  female  subjects 
(phantoms).  The  Monte  Carlo  radiation 
transport  computer  code  MCNP  was 
used  to  calculate  the  dose  to  individual 
tissues  modeled  in  the  phantoms,  and 
simulated  dosimeter  readings,  for  a 
range  of  different  exposure  geometries. 
Dosimeters  with  an  isotropic  response 
were  modeled  at  several  locations  on 
the  surface  of  the  phantoms.  Both  broad 
beam  and  point  radiation  sources  (with 
selected  photon  energies)  were 
considered.  Indicated  doses  (e.g., 
simulated  dosimeter  readings)  and  the 
actual  EDEex  {e.g.,  the  simi  of  the 
products  of  the  calculated  phantom 
tissue  doses  and  their  respective  ICRP 
26  weighting  factors)  were  calculated  for 
photons  incident  on  the  phantoms  from 
various  locations.  Empirical  algorithms 
were  developed  to  relate  the  EDEex 
resulting  from  the  full  range  of  exposure 
situations  to  the  indicated  doses  that 
could  be  measured  at  the  surface  of  the 
body.  Two  algorithms  were  developed 
to  estimate  EDEex  from  just  two 
dosimeters  worn  on  the  trunk  of  the 
whole  body  (front  and  back, 
respectively).  The  first  algorithm  is  a 
simple,  non- weighted  averaging  of  the 
front  and  back  dosimeter  readings.  The 
second  algorithm  weights  the  higher  of 
the  two  dosimeter  readings. 

5.0    Technical  ETaluation 

The  staff  reviewed  the  technical 
descriptions  of  the  EPRI  method  for 
estimating  EDEe,;  the  resulting  data  and 
conclusions  contained  in  Technical 
Report  TR-101909,  Volumes  1  and  2; 
the  Implementation  Guide  TR-109446; 
and  supporting  technical  papers 
published  by  the  principal  EPRI 
investigators.  The  staff  also  performed 
independent  calculations  to  verify  a 
sampling  of  the  results  tabulated  in 
these  documents. 

Table  8  in  TR-101909,  Volume  2, 
provides  a  summary  of  the  EDEex  and 
dosimeter  (ieont  and  back)  readings 
calculated  for  parallel  beams  and  point 
sources  used  to  develop  the  EPRI 
algorithms.  The  staff  noted  that  the 
magnitude  of  the  units  for  the  parallel 
beam  dose  factors  listed  in  Table  8  are 
low  by  five  orders  of  magnitude  (e.g., 
"E-15  rad-cm  squared  per  photon" 
instead  of  the  correct  "E-10  rad-cm 
squared  per  photon").  The  licensee 


verified,  in  its  Jime  13,  2002, 
supplemental  letter,  that  this  is  a 
typographical  error  in  the  EPRI 
dociunent.  However,  this  error  does  not 
affect  the  conclusions  drawn  from  the 
data.  The  licensee  has  stated  that  they 
will  not  use  the  specific  dose  factors 
listed  in  Table  8  to  calculate  EDEex- 

The  EPRI  work  indicates  that  a  single 
dosimeter  (calibrated  to  read  DDE)  worn 
on  the  chest  provides  a  reasonably 
accurate  estimate  of  EDEex  when  the 
individual  is  exposed  to  a  number  of 
randomly  distributed  radiation  sources 
during  the  monitoring  period.  This  is 
consistent  with  cvurent  allowable 
dosimetry  practices  and  requires  no 
special  approval.  The  alternate 
definition  of  TEDE  requested  would 
allow  the  licensee  the  option  to  monitor 
worker  dose  with  a  single  DDE 
measurement,  as  currently  required,  or 
to  control  TEDE  using  EDEe,  (as 
determined  by  the  EPRI  two-badge 
method).  This  would  benefit  the 
licensee  in  situations  where  monitoring 
the  highest  DDE  would  require  moving 
or  supplementing  the  single  badge. 

The  data  presented  in  the  EPRI 
reports  indicate  that  the  weighted,  two- 
dosimeter  algorithm  provides  a 
reasonably  conservative  estimate  of 
EDEex-  However,  the  non- weighted 
algorithm  does  not  always  give  a 
conservative  result.  The  licensee  has 
stated  that  it  will  only  use  the  weighted, 
two-dosimeter  algorithm  such  that 

EDEex  =  V2  (MAX  +  V2  (Rfroo.  +  Rback)) 

where  Rfroni  is  the  reading  of  the 
dosimeter  on  the  frtint  of  the  body,  Rt»ck 
is  the  reading  of  the  dosimeter  on  the 
back  of  the  body,  and  MAX  is  the  higher 
of  the  frt>nt  or  back  dosimeter  readings. 

Additional  issues  and  limitations 
noted  in  the  staffs  review  are  included 
in  the  following  paragraphs. 

Partial-body  irradiations  that 
preferentially  shield  the  dosimeter  ^ 
could  bias  the  EPRI  method  results  in 
the  non-conservative  direction.  The 
licensee  has  stated  that  they  will  ensiire 
that  the  dosimeters  are  worn  so  that  at 
least  one  of  the  two  badges  "sees"  the 
source(s)  of  radiation.  In  other  words, 
the  radiological  work  will  be  conducted 
and  the  dosimeters  worn  in  such  a  way, 
so  that  no  shielding  material  is  present 
between  the  radioactive  source(s)  and 
the  whole  body,  that  would  cast  a 
shadow  on  the  dosimeter(s)  and  not 
over  other  portions  of  the  whole  body. 

Isotropic  dosimeters  (e.g.,  dosimeters 
that  respond  independently  of  the  angle 
of  the  incident  radiation)  are  impractical 
and  not  widely  available  commercially. 
Therefore,  the  licensee  must  implement 
the  EPRI  method  using  dosimeters  that 
will  have  an  angular-dependent 


response.  If  the  dosimeter  reading 
decreases  more  rapidly  than  EDEex,  with 
increasing  exposure  angle,  the  resulting 
EDEex  estimate  will  be  biased  in  the 
non-conservative  direction.  The  EPRI 
principle  investigators  have  addressed 
this  issue  of  angular  dependance  in 
their  published  technical  paper  entitled, 
"A  Study  of  the  Angular  Dependence 
Problem  In  Effective  Dose  Equivalent 
Assessment"  (Health  Physics  Volume 
68.  No.  2,  February  1995,  pp.  214-224). 
The  licensee  has  stated  that  the 
dosimeters  used  to  estimate  EDEex  will 
have  demonstrated  angular  response 
characteristics  at  least  as  good  as  that 
specified  in  this  technical  paper.  In 
addition,  the  dosimeters  will  be 
calibrated  to  indicate  DDE  at  the 
monitored  location,  to  ensure  their 
readings  reflect  electronic  equilibrium 
conditions. 

The  EPRI  method  for  estimating  EDEe. 
from  two  dosimeter  readings  is  not 
applicable  to  exposure  situations  where 
the  sources  of  radiation  are  nearer  than 
12  inches  (30  cm)  bom  the  surface  of 
the  body.  Tables  5  thru  7  in  EPRI  TR- 
101909,  Volume  2,  provide  calculated 
EDEex  values  resulting  from  exposure  to 
point  sources  in  contact  with  the  torso 
of  the  body.  However,  the  staff  review 
determined  that  the  information 
provided  in  these  tables  does  not  bound 
all  of  the  pertinent  point  source 
exposure  situations.  The  licensee  has 
stated  that  the  use  of  EDEex  to  determine 
compliance  with  the  TEDE  limit, 
resulting  from  point  sources  (i.e.,  hot 
particlesVon  or  near  the  siirface  of  the 
body,  is  outside  the  sco(>e  of  this 
request. 

The  exemption  applies  only  to  the 
TEDE  definition  and  calculations.  It 
does  not  modify  the  dose  limits  for  any 
individual  organ  or  tissue  specified  in, 
or  method  for  complying  with,  10  CFR 
Part  20.  Also,  when  DDE  is  used  to 
calculate  TEDE  under  the  revised 
definition,  the  requirement  that  it  be  for 
the  part  of  the  body  receiving  the 
highest  exposure  in  10  CFR  20.1201(c) 
is  applicable. 

6.0    Evaluation  Summaiy 

The  staff  concludes  that  calculating 
TEDE  using  this  EDEex  in  place  of  DDE 
provides  a  more  acciuate  estimate  of  the 
risk  associated  with  the  radiation 
exposures  experienced  by  radiation 
workers  at  a  nuclear  power  plant. 
Additionally  the  staff  finds  that  the 
proposal  to  limit  TEDE  such  that 
EDEex  +  CEDE  <  5  rem 
is  consistent  with  the  basis  for  the  limits 
in  10  CFR  Part  20.  Therefore,  subject  to 
the  limitations  noted  above,  defining 
TEDE  to  mean  the  sum  of  EDEex  or  DDE 
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(for  external  exposures)  and  CEDE  (for 
internal  exposures),  in  lieu  of  the 
current  10  CFR  20.1003  definition,  is 
acceptable. 

Additionally,  the  staff  concludes  that 
the  methods  for  estimating  EDEex 
described  in  EPRI  Technical  Report  TR- 
101909,  Volumes  1  and  2,  and 
Implementation  Guide  TR-109446  are 
based  on  soujid  technical  principles. 
The  proposed  EPRI  weighted,  two- 
dosimeter  algorithm  provides  an 
acceptably  conservative  estimate  of 
EDEex  with  a  degree  of  certainty  that  is 
comparable  to  that  inherent  in  the 
methods  allowed  by  10  CFR  Part  20  for 
estimating  CEDE.  Therefore,  subject  to 
the  limitations  noted  above,  using  the 
£PRI  weighted,  two-dosimeter  algorithm 
so  that 

EDEex  =  V2  (MAX  +  V2  (Rft„«  +  Rb.ck)) 
for  the  purposes  of  demonstrating 
compliance  with  10  CFR  20.1003  is 
acceptable. 

7.0    Conclusion 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
20.2301,  the  exemption  is  authorized  by 
law  and  would  not  result  in  imdue 
hazard  to  life  or  property.  Therefore;  the 
Commission  hereby  grants  Enteigy 
Operations,  Inc.  and  Entergy  Nuclear 
Operations,  Inc.  an  exemption  from  the 
requirements  of  10  CFR  20.1003  for 
Arkansas  Nuclear  One,  Units  1  and  2; 
Grand  Gulf  Nuclear  Station;  Indian 
Point  Nuclear  Station,  Units  1,  2  and  3; 
James  A.  Fitzpatrick  Nuclear  Power 
Plant;  Pilgrim  Nuclear  Power  Station; 
River  Bend  Station;  Vermont  Yankee 
Nuclear  Power  Plant;  and  Waterford 
Steam  Electric  Station,  Unit  3.  The 
exemption  changes  the  definition  of 
TEDE  to  mean  the  sum  of  EDEex  or  DDE 
(for  external  exposures)  and  CEDE  (for 
internal  exposures).  This  Exemption  is 
granted  to  allow  the  licensee  the  option 
to  monitor  worker  dose  using  EDEex 
based  on  the  following  conditions: 

1.  Only  the  EPRI  weighted,  two- 
dosimeter  algorithm  will  be  used  such 
that 

EDEex  =  V2  (MAX  +  V2  (Rf„„,  +  Rb.ck)) 
where  Rfroni  is  the  reading  of  the 
dosimeter  on  the  front  of  the  body.  RbKk 
Is  the  reading  of  the  dosimeter  on  the 
back  of  the  body,  and  MAX  is  the  higher 
of  the  bont  or  back  dosimeter  readings. 

2.  The  radiological  work  will  be 
conducted  and  the  dosimeters  worn  in 
such  a  way,  so  that  no  shielding 
material  is  present  between  the 
radioactive  source(s)  and  the  whole 
body,  that  would  cast  a  shadow  on  the 
dosimeter(s)  and  not  over  other  portions 
of  the  whole  body. 


3.  The  dosimeters  used  to  estimate 
EDEex  will  have  demonstrated  angular 
response  characteristics  at  least  as  good 
as  that  specified  in  the  technical  paper 
entitled,  "A  Study  of  the  Angular 
Dependence  I^blem  In  Effective  Dose 
Equivalent  Assessment"  (Health  Physics 
Volume  68.  No.  2,  February  1995,  pp. 
214-224).  Also,  the  dosimeters  vrLll  be 
calibrated  to  indicate  DDE  at  the 
monitored  location,  to  ensure  their 
readings  reflect  electronic  equilibrium 
conditions. 

4.  The  EPRI  method  for  estimating 
EDEex  from  two  dosimeter  readings  is 
not  applicable  to  exposure  situations 
where  the  sources  of  radiation  are 
nearer  than  12  inches  (30  cm)  bom  the 
surface  of  the  body. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  not  have 
a  significant  effect  on  the  quality  of  the 
himian  environment  (67  FR  56603, 
dated  September  4,  2002). 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville,  Maryland,  this  12th  day 
of  September  2002. 

For  the  Nuclear  Regulatory  Commission. 
Bruce  A.  Bogerj 

Director,  Division  of  Inspection  Program 
Management,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  02-23691  Filed  9-17-02;  8:45  am) 
BiLUNa  cooe  raw-oi-r 


SUNSHINE  ACT  NOTICE 

Nuctoar  Rtgulatory  Commission 

DATE:  Weeks  of  September  16,  23,  30, 

October  7. 14,  21,  2002. 

PLACE:  Commissioners'  Conference 

Room,  11555  Rockville  Pike,  Rockville, 

Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIOEREO: 

Week  of  September  16,  2002. 

There  are  no  meetings  scheduled  for 
the  Week  of  September  16,  2002. 

Week  of  September  23,  2002— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  September  23,  2002. 

Week  of  September  30,  2002— Toitative 

Tuesday,  October  1,  2002 

9:25  a.m.    Affirmation  Session  (Public 
Meeting),  (If  needed) 

9:30  a.m.     Briefing  on 

Decommissioning  Activities  and 
Status  (Public  Meeting)  (Contract: 
John  Buckley,  301^15-6607) 
This  meeting  v^ll  be  webcast  live  at 

the  Web  address — http://www.nrc.gov. 


Wednesday,  October  2, 2002 

10  a.m.    Briefing  on  Strategic 

Workforce  Planning  and  Human 
Capital  Initiatives  (Closed — ^Ex.  2) 

Week  of  October  7,  2002— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  October  7,  2002. 

Week  of  October  14, 2002— TenUtlTe 

There  are  no  meetings  scheduled  for 
the  Week  October  14,  2002. 

Week  of  October  21, 2002— TenUtive 

There  are  no  meetings  scheduled  for 
the  Week  of  October  21,  2002. 

The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (recording)— {301)  415-1294. 
Contact  person  for  more  information:  R. 
Michelle  Schroll  (301)  415-1662. 

Additional  Infiannation 

The  Disoission  of  Management  Issues 
(Closed — ^Ex.  2)  previously  scheduled  on 
Thursday,  October  3.  2002.  at  9  a.m.  has 
been  rescheduled  on  Thursday, 
November  14,  2002  at  2  p.m. 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
at:  http://www.nrc.gov/what-we-do/ 
policy-making/schedule.html. 

This  notice  is  distributed  by  mall  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  the  distribution,  please 
contact  the  Office  of  the  Secretary; 
Washington,  DC  20555  (301-415-1969). 
In  addition,  distribution  of  this  meeting 
notice  over  the  Internet  system  is 
available.  If  you  are  interested  in 
receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  dhv9nrc.gov. 

Dated:  September  12,  2002. 
R.  Michelle  SchroU, 

Acting  Technical  Coordinator,  Office  of  the 
Secretary. 

[FR  Doc.  02-23802  Filed  9-16-02;  12:00  pm] 
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PENSION  BENEFTT  GUARANTY 
CORPORATION 

Propossd  Submission  of  Informstlon 
Collsctlon  for  0MB  Rsvlsw;  Commsnt 
Rsqusst;  Locating  and  Paying 
Participants 

agency:  Pension  Benefit  Guaranty 

Corporation. 

ACTKM:  Notice  of  intention  to  request 

extension  of  OMB  approval. 

summary:  The  Pension  Benefit  Guaranty 
Corporation  ("PBGC")  intends  to 
request  that  the  Office  of  Management 
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and  Budget  ("0MB")  extend  its 
approval  (with  modifications)  of  a 
collection  of  information  under  the 
Paperwork  Reduction  Act.  The  purpose 
of  the  information  collection  is  to  enable 
the  PBGC  to  pay  benefits  to  participants 
and  beneficiaries  in  plans  covered  by 
the  PBGC  insurance  program.  This 
notice  informs  the  public  of  the  PBGC's 
intent  and  solicits  public  comment  on 
the  collection  of  information. 
ADDRESSES:  Comments  may  be  mailed  to 
the  Office  of  the  General  Coimsel,  suite 
340,  Pension  Benefit  Guaranty 
Corporation,  1200  K  Street,  NfW., 
VVashington,  DC  20005-4026,  or 
delivered  to  that  address  between  9  a.m. 
and  4  p.m.  on  business  days.  Copies  of 
the  collection  of  information  may  be 
obtained  without  charge  by  visiting  or 
writing  to  the  PBGC's  Communications 
and  Public  Affairs  Department  at  Suite 
240  at  the  above  address  or  by  calling 
that  office  at  202-326-4040  during 
normal  business  hours.  (For  TTY  and 
TDD,  call  800-677-8339  and  request 
connection  to  202-326-4040). 
DATES:  Comments  should  be  submitted 
by  November  18,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Catherine  B.  Klion,  Attorney,  Office  of 
the  General  Counsel,  Pension  Benefit 
Guaranty  Corporation,  1200  K  Street, 
NW.,  Washington,  DC  20005-^026,  202- 
326-4024.  (TTY/TDD  users  may  call  the 
Federal  relay  service  toll-fi«e  at  1-800- 
877-8339  and  ask  to  be  connected  to 
202-326-4024.) 

SUPPt^MENTARY  INFORMATKM:  The  PBGC 
intends  to  request  that  OMB  extend  its 
approval  (widi  modifications)  of  a 
collection  of  information  needed  to  pay 
participants  and  beneficiaries  who  may 
be  entitled  to  pension  benefits  under  a 
defined  benefit  plan  that  has 
terminated.  The  collection  consists  of 
information  participants  and 
beneficiaries  are  asked  to  provide  in 
connection  with  an  application  for 
benefits.  In  addition,  in  some  instances, 
as  part  of  a  search  for  participants  and 
beneficiaries  who  may  be  entitled  to 
benefits,  the  PBGC  requests  individuals 
to  provide  identifying  information  that 
the  individual  would  provide  as  part  of 
an  initial  contact  with  the  PBGC.  All 
requested  information  is  needed  to 
enable  the  PBGC  to  determine  benefit 
entitlements  and  to  make  appropriate 
pajrments.  The  collection  also  includes 
pages  on  the  PBGC's  web  site, 
www.pbgc.gov,  that,  for  certain  large 
plans,  provide  respondents  with 
specific  information  about  their  pension 
plan  and  enable  them  to  obtain  a  rough 
estimate  of  their  benefit,  either  by  using 
an  online  i>enefit  estimate  calculator  or 
by  completing  an  online  form  and 


submitting  it  to  the  PBGC  to  compute  an 
estimate. 

The  existing  collection  of  information 
imder  the  regulation  was  approved 
under  control  number  1212-0055 
(expires  February  28,  2003).  The  PBGC 
intends  to  request  that  OMB  extend  its 
approval  for  another  three  years.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
nimiber. 

The  PBGC  estimates  that  125,750 
benefit  application  or  information  forms 
will  be  filed  annually  by  individuals 
entitled  to  benefits  from  the  PBGC  and 
that  the  associated  burden  is  69,500 
hours  (an  average  of  about  one-half  hour 
per  response)  and  about  $46,500.  The 
PBGC  further  estimates  that  5,500 
individuals  annually  will  provide  the 
PBGC  with  identifying  information  as 
part  of  an  initial  contact  and  that  the 
associated  biuden  is  1,500  hours  (an 
average  of  about  one-quarter  hour  per 
response)  and  $1,100.  Thus,  the  total 
estimated  annual  burden  associated 
with  this  collection  of  information  is 
71,000  hours  and  about  $47,600. 

The  PBGC  is  soliciting  public 
comments  to — 

•  Evaluate  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information,  including  the 
validity  of  the  methodology  and 

'  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Issued  at  Washington,  DC,  this  12th  day  of 
September,  2002. 
Stuart  A.  Sirkin, 

Director,  Corporate  Policy  and  Research 
Department,  Pension  Benefit  Guaranty 
Corporation. 
(FR  Doc.  02-23688  Filed  9-17-02;  8:45  am) 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

Proposed  Submission  of  Information 
Collection  for  OMB  Rsvlew;  Comment 
Request;  Notice  of  Failure  to  Make 
Required  Contributions 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Notice  of  intention  to  request 

extension  of  OMB  approval. 

SUMMARY:  The  Pension  Benefit  Guaranty 
Corporation  ("PBGC")  intends  to 
request  that  the  Office  of  Management 
and  Budget  ("OMB")  extend  approval, 
imder  the  Paperwork  Reduction  Act,  of 
the  collection  of  information  imder  Part 
4043  of  its  regulations  relating  to  Notice 
of  Failure  to  Make  Required 
Contributions  (OMB  control  niunber 
1212-0041;  expires  January  31,  2003). 
This  notice  informs  the  public  of  the 
PBGC's  intent  and  solicits  public 
comment  on  the  collection  of 
information. 

DATES:  Comments  should  be  submitted 
by  November  18,  2002. 
ADDRESSES:  Comments  may  be  mailed  to 
the  Office  of  the  General  Counsel,  suite 
340,  Pension  Benefit  Guaranty 
Corporation,  1200  K  Street,  NW., 
Washington,  DC  20005-4026,  or 
delivered  to  that  address  between  9  a.m. 
and  4  p.m.  on  business  days.  Copies  of 
the  collection  of  information  may  be 
obtained  without  charge  by  visiting  or 
writing  to  the  PBGC's  Communications 
and  Public  Affairs  Department  at  Suite 
240  at  the  above  address  or  by  calling 
that  office  at  202-326-4040  during 
normal  business  hours.  (For  TTY  and 
TDD,  call  800-877-8339  and  request 
connection  to  202-32&-4040).  The 
regulations,  forms,  and  instructions 
relating  to  the  notice  of  failure  to  make 
required  contributions  may  be  accessed 
on  the  PBGC's  Web  site  at  http:// 
www.pbgc.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  L.  Beller,  Attorney,  Office  of  the 
General  Counsel,  Pension  Benefit 
Guaranty  Corporation,  1200  K  Street, 
NW.,  Washington,  DC  20005-4026,  202- 
326-4024.  (For  TTY  and  TDD  users,  call 
the  Federal  relay  service  toll-free  at  1- 
800-877-8339  and  ask  to  be  connected 
to  202-326-4040.) 

SUPPLEMENTARY  INFORMATION:  Section 
302(f)  of  the  Employee  Retirement 
Income  Security  Act  of  1974  ("ERISA") 
and  section  412(n)  of  the  Internal 
Revenue  Code  of  1986  ("Code")  impose 
a  lien  in  fovor  of  an  underfunded  single- 
employer  plan  that  is  covered  by  the 
termination  insurance  program  if  (1)  any 
person  foils  to  make  a  required  payment 
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when  due,  and  (2)  the  unpaid  balance 
of  that  payment  (including  interest), 
when  added  to  the  aggregate  unpaid 
balance  of  all  preceding  payments  for 
which  payment  was  not  made  when  due 
(including  interest),  exceeds  $1  million. 
(For  this  purpose,  a  plan  is  underfunded 
if  its  funded  current  liability  percentage 
is  less  than  100  percent.)  The  lien  is 
upon  all  property  and  rights  to  property 
belonging  to  the  person  or  persons  who 
are  liable  for  required  cbntributions  (i.e., 
a  contributing  sponsor  and  each 
member  of  the  controlled  group  of 
which  that  contributing  sponsor  is  a 
member). 

Only  the  PBGC  (or,  at  its  direction, 
the  plan's  contributing  sponsor  or  a 
member  of  the  same  controlled  group) 
may  perfect  and  enforce  this  lien. 
Therefore,  ERISA  and  the  Code  reqiiiie 
persons  committing  payment  failures  to 
notify  the  PBGC  within  10  days  of  the 
due  date  whenever  there  is  a  failure  to 
make  a  required  payment  and  the  total 
of  the  unpaid  balances  (including 
interest)  exceeds  $1  million. 

PBGC  Form  200,  Notice  of  Failure  to 
Make  Required  Contributions,  and 
related  fiUng  instructions,  implement 
the  statutory  notffication  requirement. 
Submission  of  Form  200  is  required  by 
29  CFR  4043.81. 

The  collection  of  information  under 
the  regulation  has  been  approved 
throu^  January  31,  2003,  by  OMB 
under  control  iMmiber  1212-0041.  The 
PBGC  intends  to  request  that  OMB 
extend  approval  for  another  three  years. 
An  agency  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
nimiber. 

The  PBGC  estimates  that  it  will 
receive  30  Form  200  filings  per  year 
imder  this  collection  of  iniormation. 
The  PBGC  further  estimates  that  the 
average  annual  burden  of  this  collection 
of  information  is  64.5  hours  and 
$12,900. 

The  PBGC  is  soliciting  public 
comments  to — 

•  Evaluate  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
irdbrmation  will  have  practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  biuden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 


use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Issued  in  Washington,  DC,  this  12th  day  of 
September,  2002. 

Stuart  Sirido, 

Director,  Corporate  Policy  and  Research 
Department,  Pension  Benefit  Guaranty 
Corporation. 

(FR  Doc.  02-23689  Filed  9-17-02;  8:45  am] 
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SECURfTHES  AND  EXCHANGE 
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[Reieaae  No.  34-46481;  File  No.  SR-CHX- 
2002-43] 

« 

Ssif  Wsgullofy  OrgintaMtions;  Notlcs 
oi  ruing  ana  inNnwMns  Liiscuvsnsss 
Of  Propoaad  Ruls  Changs  by  ths 
Chicaoo  Slock  Exchanna.  Inoofnoraflad 
Rotating  to  Mambarahip  Duaa  and  Faaa 

September  11,  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  July  30, 
2002,  the  Chicago  Stock  Exchange, 
Incorporated  ("CHX"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  n,  and  m  below,  which  Items 
have  been  prepared  by  the  C3iX.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  nUe 
change  from  interested  persons. 

I.  Self>Regwlatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CHX  proposes  to  amend  its 
membership  dues  and  fees  schedule 
("Schedule"),  effective  July  2002,  to 
reduce  the  fixed  fee  charged  to 
specialists  trading  Nasdaq/NM 
securities.  The  text  of  the  proposed  rule 
change  is  available  upon  request  from 
the  Office  of  the  Secretary,  CHX,  and  the 
Commission. 

IL  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CHX  included  statements  concerning 
the  piupose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  receiv^  on  the  proposed 


rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CHX  has  prepared 
simimaries,  set  forth  in  Sections  A,  B 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1. Purpose 

The  proposed  rule  change  amends  the 
Schedule  by  reducing  the  fixed  fees 
charged  specialists  who  trade  Nasdaq/ 
NM  securities.  Specifically,  the  proposal 
woiUd  charge  a  monthly  fixed  fee  for 
each  specialist  firm  trading  Nasdaq/NM 
securities,  calculated  by  tiidng  the 
lowest  monthly  fixed  fee  charged  that 
firm  for  the  period  January  through  June 
2002,  and  reducing  it  by  the  Nasdaq/NM 
market  data  rebates  earned  by  the  firm 
in  Jime  2002.  This  fee  would  first  be 
applied  for  the  month  of  Jidy  2002  and 
thus  would  be  included  in  monthly  bills 
distributed  in  September  2002.  The 
Exchange  currently  anticipates  that  the 
fee  would  remain  in  effect  until 
December  31,  2002,  but  recognizes  that 
it  might  be  changed  for  a  variety  of 
reasons,  such  as  to  accommodate  the 
entry  of  a  new  member  firm  into  the 
trading  of  Nasdaq/NM  Seciuities.^ 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)(4)  of  the  Act  in  that  it 
provides  for  the  equitable  allocation  of 
reasonable  dues,  fees  and  other  charges 
among  its  members. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received. 

m.  Date  of  EfiBCtiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  rule  change 
establishes  or  changes  a  due,  fee,  or 


<  IS  U.S.C  78s(b)(l). 
217C7R240.19i>-4. 


>  If  a  finn  that  has  not  previously  traded  Nasdaq/ 
NM  securities  seeks,  and  receives,  an  appointment 
to  act  as  specialist  for  one  or  more  of  those 
securities,  that  firm  could  not  be  charged  a  fee 
under  this  proposal  until  a  new  fee  has  been 
approved  by  the  Exchange's  Finance  Committee 
and  the  Board. 
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other  charge  imposed  by  the  Exchange, 
it  has  become  effective  pursuant  to 
Section  19(b)(3)(A)  of  the  Act  and 
subparagraph  (f)(2)  of  Rule  19b-4 
thereunder.  At  any  time  within  60  days 
of  the  filing  of  the  proposed  rule  change, 
the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
piuposes  of  the  Act.* 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argiunents  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Seciuities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  cUid  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CHX.  All 
submissions  should  refer  to  File  No. 
SR-CHX-2002-23  and  should  be 
submitted  by  October  9,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  02-23722  Filed  9-17-02:  8:45  am] 
BILUNG  CODE  8010-01-«> 


DEPARTMENT  OF  STATE 
[Public  Notice  4128] 

Culturally  Significant  Obiect  Imported 
for  Exhibition  Determinations: 
"Deceptions  and  Illusions:  Five 
Centuries  of  Trompe  L'Oeil  Painting" 

AGENCY:  Department  of  State. 
action:  Notice. 

SUINMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 


the  authority  vested  in  me  by  the  Act  of 
October  19, 1965  (79  Stat.  985;  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27, 1978,  the  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  (112  Stat. 
2681,  et  seq.;  22  U.S.C.  6501  note,  et 
seg.),  Delegation  of  Authority  No.  234  of 
October  1, 1999,  and  Delegation  of 
Authority  No.  236  of  October  19, 1999, 
as  amended,  I  hereby  determine  that  the 
objects  to  be  included  in  the  exhibition 
"Deceptions  and  Illusions:  Five 
Centuries  of  Trompe  L'Oeil  Painting," 
imported  from  abroad  for  temporary 
exhibition  within  the  United  States,  are 
of  cultural  significance.  The  objects  are 
imported  pursuant  to  a  loan  agreement 
with  the  foreign  owners.  I  also 
determine  that  the  exhibition  or  display 
of  the  exhibit  objects  at  The  National 
Gallery  of  Art,  Washington,  DC  from  on 
or  about  October  13,  2002  to  on  or  about 
March  2,  2003,  and  at  possible 
additional  venues  yet  to  be  determined, 
is  in  the  national  interest.  Public  Notice 
of  these  Determinations  is  ordered  to  be 
published  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  contact  Orde  F. 
Kittrie,  Attorney-Adviser,  Office  of  the 
Legal  Adviser,  Department  of  State, 
(telephone:  202/401-4779).  The  address 
is  Department  of  State,  SA-44,  301  4th 
Street.  SW.,  Room  700,  Washington,  DC 
20547-0001. 

Dated:  September  11,  2002. 
Patricia  S.  Harrison, 
Assistant  Secretary  for  Educational  and 
Cultural  Affairs.  Department  of  State. 
|FR  Doc.  02-23809  Filed  9-17-02;  8:45  am] 
BILUNG  CODE  4710-Oe-P 


MS  U.S.C  78s(b)(3)(C). 
*  17  CFR  20O.3O-3(a)(12). 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration  (FAA) 

Notice  of  Opportunity  for  Public 
Comment  on  Surplus  Property  Releaise 
at  George  M.  Bryan  Field  Airport, 
Starkville,  Mississippi 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Notice  of  intent  to  rule  on  land 
release  request. 

summary:  Under  the  provisions  of  Title 
49,  U.S.C.  Section  47135(c),  notice  is 
being  given  that  the  FAA  is  considering 
a  request  from  the  City  of  Starkville  to 
waive  the  requirement  that  a  0.77  acre 
parcel  of  surplus  property,  located  at  the 
George  M.  Bryan  Field  Airport,  be  used 
for  aeronautical  purposes. 
DATES:  Conmients  must  be  received  on 
or  before  October  18,  2002. 


ADDRESSES:  Comments  on  this  notice 
may  be  mailed  or  delivered  in  triplicate 
to  the  FAA  at  the  following  address; 
Jackson  Airports  District  Office,  100 
West  Cross  Street,  Suite  B,  Jackson,  MS 
39208-2307. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  the  The 
Honorable  Mack  D.  Rutledge,  Mayor  of 
Starkville,  Mississippi  at  the  following 
address;  City  Hall,  101  Lampkin  Street, 
Starkville,  MS  38902-0310. 
FOR  FURTHER  INFORMATION  CONTACT! 
David  Shumate,  Program  Manager, 
Jackson  Airports  District  Office,  100 
West  Cross  Street,  Suite  B,  Jackson,  MS 
39208-2307,  (601)  664-9882.  The  land 
release  request  may  be  reviewed  in 
person  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
is  reviewing  a  request  by  City  of 
Starkville,  MS  to  release  0.77  acres  of 
surplus  property  at  the  George  M.  Bryan 
Field  Airport.  The  City  of  Starkville  will 
acquire  the  property  for  fair  market 
value  and  construct  a  public-use  road 
on  it.  The  property  is  located  on  the 
West  side  of  the  airport. 

Any  person  may  inspect  the  request 
in  person  at  the  FAA  office  listed  above 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  request,  notice  and 
other  documents  germane  to  the  request 
in  person  at  the  City  of  Starkville, 
Mississippi. 

Issued  in  Jackson.  Mississippi  on 
September  10,  2002. 
Wayne  Atkinson, 

Manager.  Jackson  Airports  District  Office. 
Southern  Region. 
(FR  Doc.  02-23710  Filed  9-17-02:  8:45  am] 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Commercial  Space  Transportation 
Advisory  Comtnittee— Open  Meeting 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  Commercial  Space 
Transportation  Advisory  Committee 
open  meting.  [Please  Note:  New 
Location  for  COMSTAC  meeting] 

summary:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463,  5  U.S.C.  App.  2).  notice 
is  hereby  given  of  a  meeting  of  the 
Commercial  Space  Transportation 
Advisory  Committee  (COMSTAC).  The 
meeting  will  take  place  on  Thursday, 
October  31,  2002,  from  8  a.m.  to  4:30 
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p.m.  at  the  Holiday  Inn-Capitol,  500  C 
Street  SW,  Washington,  DC,  in  the 
Columbia  Room.  This  will  be  the  thirty- 
sixth  meeting  of  the  COMSTAC. 

The  agenda  for  the  meeting  will 
include  an  industry  update  on  the 
Evolved  Expendable  Launch  Vehicle 
program;  a  special  presentation  on  The 
States  and  Space;  and  an  activities 
report  from  FAA's  Associate 
Administrator  for  Commercial  Space 
Transportation  (formerly  the  Office  of 
Commercial  Space  Transportation  (60 
FR  62762,  December  7, 1995]}.  Meetings 
of  the  COMSTAC  Working  Groups 
(Technology  and  Innovation,  Reusable 
Laimch  Vehicle,  Risk  Management,  and 
Launch  Operations  and  Support)  will  be 
held  on  Wednesday,  October  30,  2002. 
For  specific  information  concerning  the 
times  and  locations  of  these  meetings, 
contact  the  Contact  Person  listed  below. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
inform  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 
FOR  FURTHER  INFORMATION,  CONTACT: 
Brenda  Parker  (AST-200),  Office  of  the 
Associate  Administrator  for  Commercial 
Space  Transportation  (AST),  800 
Independence  Avenue  SW,  Room  331, 
Washington,  DC  20591,  telephone  (202) 
385-4713;  E-mail 
brenda.parker@faa.dot.gov. 

Issued  in  Washington,  DC,  September  12, 
2002. 

Patricia  G.  Smitli, 

Associate  Administrator  for  Commercial       ' 
Space  Transportation. 
(FR  Doc.  02-23708  Filed  9-17-02;  8:45  am) 
BNXMQ  COOe  4«10-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Policy  Statmnwit  No.  ANW-01-115-32] 

Use  of  IrKkistry  Standards  In  Seat 
Certification 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  final  policy  statement. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  aimounces  the 
availability  of  the  final  policy  for  the 
use  of  industry  standards  to  address 
certain  certification  issues  for  transport 
airplane  seats.  This  policy  is  specifically 
relevant  to  certification  of  seats  with  an 
in-arm  video  system  feature. 
FOR  FURTHER  INFORMATION  CONTACT:  Jeff 
Gaidlin,  Federal  Aviation 
Administration,  Transport  Airplane 


Directorate,  Transport  Standards  Staff, 
Airframe/Cabin  Safety  Branch,  ANM- 
115, 1601  Lind  Avenue  SW.,  Renton, 
WA  98055-4056;  telephone  (425)  227- 
2136;  fax  (425)  227-1320;  e-mail: 
jeff.gardiin@faa.gov. 

SUPPt^MENTARY  INFORMATION:  A  notice 
of  proposed  policy  statement  no.  ANM- 
01-115-32,  was  published  June  25, 
2001  (66  FR  33736).  No  comments  were 
received.  The  final  policy  is  issued  with 
editorial  changes  only. 

The  final  policy  is  available  on  the 
Internet  at  the  foUowing  address:  http:/ 
/www.faa.gov/certification/aircraft/ 
amninfo/finalpaper.cfm.  If  you  do  not 
have  access  to  the  Internet,  you  can 
obtain  a  copy  of  the  final  policy  by 
contacting  the  person  listed  under  FOR 
FURTHER  MFORMATION  CONTACT. 

Issued  in  Renton,  Washington,  on  August 
28,  2002. 

AUBaliraiBi. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  02-23709  Filed  9-17-02;  8:45  am) 
MJJNQ  coot  4«10-1S-M 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Doetot  No.  MC-F-20993] 

L^idlaw  inc.— Acquisition  of  Control- 
C.  Seeley'a  Bus  Unes  Ud. 

AGENCY:  Surface  Transportation  Board. 
ACTION:  Notice  Tentatively  Approving 
Finance  Transaction. 

SUMMARY:  In  an  application  filed  under 
49  U.S.C.  14303,  Laidlaw,  Inc. 
(Laidlaw),  a  noncarrier,  through  its 
indirectly  controlled  subsidiary. 
Laidlaw  Transit  Ltd.  (Transit  Ltd.) 
(collectively  referred  to  as  Laidlaw), 
seeks  to  acquire  indirect  control  of  C. 
Seeley's  Bus  Lines  Ltd.  (Seeley's  Bus),  a 
motor  passenger  carrier.  Persons 
wishing  to  oppose  the  application  must 
follow  the  rules  under  49  CFR  1182.5 
and  1182.8.  The  Board  has  tentatively 
approved  the  transaction,  and,  if  no 
opposing  comments  are  timely  filed, 
this  notice  will  be  the  final  Board 
action. 

DATES:  Comments  must  be  filed  by 
November  4,  2002.  Applicant  may  file  a 
reply  by  November  18,  2002.  If  no 
comments  are  filed  by  November  4, 
2002,  this  notice  is  effective  on  that 
date. 

ADDRESSES:  Send  an  original  and  10 
copies  of  any  comments  referring  to  STB 
Docket  No.  MC-F-20993  to:  (1)  Surface 
Transportation  Board,  1925  K  Street, 


NW.,  Washington,  DC  20423-0001.  In 
addition,  send  one  copy  of  any 
comments  to  applicant's  representative: 
Fritz  R.  Kahn,  1920  N  Street,  NW.,  (8th 
Floor),  Washington,  DC  20036-1601. 
FOR  FURTHER  WIFORMATION  CONTACT: 
Beryl  Gordon,  (202)  565-1600.  [Federal 
Information  Relay  Service  (FIRS)  for  the 
hearing  impaired:  1-800-877-8339.) 
SUPPUEMENTARY  INFORMATION:  Seeley's 
Bus  is  a  motor  passenger  carrier  that  is 
authorized  to  provide  special  and 
charter  operations  pursuant  to  federally 
issued  authority  in  Docket  No.  MC- 
203827.  Laidlaw  submits  that,  pursuant 
to  a  voting  trust  agreement,  dated  May 
31,  2002,  Transit  Ltd.  has  agreed  to 
acquire  all  of  the  outstanding  shares  of 
stock  of  Seeley's  Bus. 

Laidlaw  directly  or  indirectly  controls 
a  number  of  motor  passenger  carriers, 
including  Transit  Ltd.  (MC-102189). 
Laidlaw's  motor  passenger  carrier 
subsidiaries,  witli  the  exception  of 
Greyhound  Lines.  Inc.  (Greyhound),  are 
largely  limited  to  charter  and  special 
operations  in  the  United  States. 
Greyhound  holds  federally  issued 
operating  authority  in  Docket  No.  MC- 
1515  and  provides  mainly  nationwide, 
scheduled  regular-route  operations.  As  a 
result  of  the  proposed  acquisition, 
Laidlaw  asserts  that  Seeley's  Bus  will  be 
able  to  offer  its  Ontario-originated 
passengers  tour  and  sightseeing  services 
over  an  expanded  area  within  the 
United  States  that  is  served  by  Laidlaw's 
other  affiliated  motor  passenger  carriers. 
Laidlaw  states  that  the  affiliation  of 
Seeley's  Bus  with  its  other  Laidlaw 
affiliates  will  ensure  that  Seeley's  Bus 
will  have  an  adequate  number  of  buses 
to  meet  the  needs  of  the  traveling 
public.  At  the  same  time,  Seeley's  Bus 
will  have  the  opportunity  to  make  its 
buses  available  to  other  Laidlaw 
affiliates  when  those  buses  are 
underutilized. 

Under  49  U.S.C.  14303(b),  we  must 
approve  and  authorize  a  transaction  we 
find  consistent  with  the  public  interest, 
taking  into  consideration  at  least:  (1) 
The  effect  of  the  transaction  on  the 
adequacy  of  transportation  to  the  public: 
(2)  the  total  fixed  charges  that  result: 
and  (3)  the  interest  of  affected  carrier 
employees. 

Applicant  has  submitted  the 
information  required  by  49  CFR  1182.2, 
including  information  to  demonstrate 
that  the  proposed  transaction  is 
consistent  with  the  public  interest 
under  49  U.S.C.  14303(b).  Specifically, 
applicant  has  shown  that  the  proposed 
acquisition  of  control  will  have  a 
positive  effect  on  the  adequacy  of 
transportation  to  the  public  and  will 
result  in  no  increase  in  fixed  charges 
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and  no  changes  in  employment.  See  49 
CFR  1182.2(a)(7).  Additional 
information  may  be  obtained  from 
applicant's  representative. 

On  the  basis  of  the  application,  we 
find  that  the  proposed  transaction  is 
consistent  with  the  public  interest  and 
should  be  authorized.  If  any  opposing 
comments  are  timely  filed,  this  finding 
will  be  deemed  vacated  and,  unless  a 
final  decision  can  be  made  on  the  record 
as  developed,  a  procedural  schedule 
will  be  adopted  to  reconsider  the 
application.  See  49  CFR  1182.6(c).  If  no 
opposing  comments  are  filed  by  the 
expiration  of  the  comment  period,  this 
decision  will  take  effect  automatically 
and  will  be  the  final  Board  action. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at:  "http:// 
www.stb.dot.gov." 

This  decision  will  not  significantly 
affect  the  quality  of  the  human 
environment  or  the  conversation  of 
energy  resources. 

It  is  ordered: 

1.  The  proposed  acquisition  of  control 
is  approved  and  authorized,  subject  to 
the  filing  of  opposing  comments. 

2.  If  timely  opposing  comments  are 
filed,  the  findings  made  in  this  decision 
will  be  deemed  as  having  been  vacated. 

3.  This  decision  will  be  effective  on 
November  4.  2002.  unless  timely 
opposing  comments  are  filed. 

4.  A  copy  of  this  notice  will  served 
on:  (1)  The  U.S.  Department  of 
Transportation.  Federal  Motor  Carrier 
Safety  Administration.  400  7th  Street. 
SW..  Room  8214,  Washington,  DC 
20590;  (2)  the  U.S.  Department  of 
Justice,  Antitrust  Division,  10th  Street  & 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20530;  and  (3)  the  U.S. 
Department  of  Transportation.  Office  of 
the  General  Coimsel,  400  7th  Street, 
SW..  Washington,  DC  20590. 

Decided:  September  9.  2002. 

By  the  Board,  Chairman  Morgan  and  Vice 
Chairman  Burkes. 
Vernon  A.  Williams, 
Secretary. 
|FR  Doc.  02-23469  Filed  9-17-02;  8:45  am) 

aiLUNQ  CODE  491 S-OO-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  34246] 

K.  Earl  Durden,  Rail  Management 
Corporation,  and  Rail  Partnere,  L.P.— 
Continuance  in  Control  Exemption— 
AN  Railway,  LLC. 

K.  Earl  Durden  (Durden),  Rail 
Management  Corporation  (RMC),'  and 
Rail  Partners.  L.P.  (Partners) 
(collectively,  applicants),  have  filed  a 
verified  notice  of  exemption  to  continue 
in  control  of  AN  Railway,  L.L.C. 
(ANLLC),  upon  ANLLC's  becoming  a 
rail  carrier. 

The  transaction  was  expected  to  be 
consummated  on  or  after  August  30, 
2002,  the  effective  date  of  the  exemption 
(7  days  after  the  notice  was  filed). 

This  transaction  is  related  to  STB 
Finance  Docket  No.  34247,  AN  Railway, 
LLC. — Lease  and  Operation 
Exemption — Apalachicola  Northern 
Railroad  Company,  where  ANLLC  seeks 
to  lease  and  operate  a  rail  line  from 
Apalachicola  Northern  Railroad 
Company  (ANRR). 

At  the  time  they  filed  this  notice,   ^ 
D\irden,  RMC,  and  Partners  controlled 
13  Class  HI  rail  carriers  located  in 
Alabama,  Arizona,  Arkansas,  Florida, 
Georgia,  Kentucky,  North  Carolina, 
Tennessee,  Texas,  and  Wisconsin.  They 
are:  Atlantic  &  Western  Railway,  L.P.; 
The  Bay  Line  Railroad,  L.L.C;  Copper 
Basin  Railway;  East  Tennessee  Railway, 
L.P.;  Galveston  Railroad,  L.P.;  Georgia 
Central  Railway,  L.P.;  KWT  Railway, 
Inc.;  Little  Rock  &  Western  Railway, 
LP.;  Tomahawk  Railway,  L.P.;  Valdosta 
Railway,  L.P.;  Western  Kentucky 
Railway,  L.L.C;  Wilmington  Terminal 
■Raikoad.  L.P.;  and  M&B  Railroad.  L.L.C. 
These  rail  carriers  are  referred  to  as  the 
RMC  Rail  Group. 

Applicants  state  that:  (1)  The  railroads 
do  not  connect  with  each  other  or  any 
railroad  in  their  corporate  family;  (2)  the 
continuance  in  control  is  not  part  of  a 
series  of  anticipated  transactions  that 
would  connect  the  14  railroads  with 
each  other  or  any  railroad  in  their 
corporate  family;  and  (3)  the  transaction 
does  not  involve  a  Class  I  carrier. 
Therefore,  the  transaction  is  exempt 
from  the  prior  approval  requirements  of 
49  U.S.C  11323.  See  49  CFR 
1180.2(d)(2).  The  purpose  of  the 
transaction  is  to  enable  ANLLC  to 
benefit  bom  Applicants'  capital  support 
and  overall  management  and  corporate 
direction  and  expertise.  ANLLC  will 
continue  handling  freight  for  customers 


ANRR  previously  served,  without 
material  changes  in  the  level  or  quality 
of  transportation  service  provided. 

Under  49  U.S.C.  10502(g).  the  Board 
may  not  use  its  exemption  authority  to 
relieve  a  rail  carrier  of  its  statutory 
obligation  to  protect  the  interests  of  its 
employees.  Section  11326(c).  however, 
does  not  provide  for  labor  protection  for 
transactions  imder  sections  11324-25 
that  involve  only  Class  III  rail  carriers. 
Because  this  transaction  involves  Class 
ni  rail  carriers  only,  the  Board,  under 
the  statute,  may  not  impose  labor 
protective  conditions  for  this 
transaction. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not  stay  the 
transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34246,  must  be  filed  with 
the  Siuiace  Transportation  Board,  1925 
K  Street,  NW.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on:  Kelvin  J. 
Dowd,  Slover  &  Loflus,  1224 
Seventeenth  Street,  NW.,  Washington, 
DC  20036. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at 
"www.stb.dot.gov." 

Decided:  September  11,  2002. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretory. 

[FR  Doc.  02-23696  Filed  9-17-02;  8:45  am] 
BILUNG  CODE  491S-00-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Traneportation  Board 
[STB  Finance  Docket  No.  34247] 


AN  Railway,  LLC— Lease  and 
Operation  Exemption— Apalachicola 
Northern  Railroad  Company 

AN  Railway.  L.L.C.  (ANLLC).  a 
noncarrier.  has  filed  a  verified  notice  of 
exemption  under  49  CFR  1150.31  to 
lease  and  operate  approximately  96 
miles  of  rail  line  presently  owned  by  the 
Apalachicola  Northern  Railroad 
Company  (ANRR)  ^  between  milepost  0 
at  Port  St.  Joe.  FL,  and  milepost  96  at 
Chattahoochee,  FL.  The  line  to  be 


'  RMC's  former  corporate  name  was  Rail 
Management  &  Consulting  Corporation. 


>  ANLLC  has  reached  an  operating  agreement 
with  ANRR  on  terms  to  govern  the  lease  of  the  Port 
St.  Joe-Chattahoochee  line.  After  consummation  of 
the  exemption,  ANLLC  will  be  the  operator  of  the 
line. 


acqtiired  in  this  transaction  has  12 
stations  that  are  located  in  Florida  at: 
Port  St.  Joe  (milepost  0);  Apalachicola 
(milepost  20);  Borrow  Pit  (milepost  28); 
Beverly  (milepost  29);  Simiatra 
(milepost  40);  Wilma  (milepost  50); 
Vilas  (milepost  57);  Telogia  (milepost 
67);  Hosford  (milepost  70);  Greensboro 
(milepost  84);  Hardaway  (milepost  88); 
and  Chattachoochee  (milepost  96). 
ANLLC  will  operate  two  roimd-trip  road 
trains  per  week  between  Port  St.  Joe  and 
Chattahoochee,  with  extra  trains  and 
switching  service  available  as  needed  to 
meet  shippers'  requirements;  will  serve 
Gulf  transloading  facilities  at  Port  St. 
Joe;  and  will  interchange  traffic  with 
CSX  Transportation,  Inc.,  at 
Chattachodiee,  as  ANRR  does  today. 
Also,  to  fecilitate  operations,  ANLLC 
will  purchase  from  ANRR  6 
locomotives.  148  railroad  cars,  and 
various  vehicles,  articles  of 
communication  and  rail  maintenance 
equipment  and  supplies,  and  other 
transportation-related  personalty.  The 
items  purchased  comprise  substantially 
all  of  ANRR's  equipment  and  rolling 
stock. 

ANLLC  certifies  that  its  projected 
revenues  as  a  result  of  this  transaction 
will  not  exceed  those  that  would  qualify 
it  as  a  Class  ID  rail  carrier. 

The  transaction  was  scheduled  to  be 
consummated  on  or  after  August  30, 
2002,  the  effective  date  of  the  exemption 
(7  days  after  the  exemption  was  filed). 

This  transaction  is  related  to  STB 
Finance  Docket  No.  34246,  K.  Earl 
Dudren,  Rail  Management  Corporation, 
and  Rail  Partners,  LP. — Continuance  in 
Control  Exemption — AN  Railway,  LLC, 
wherein  K.  Earl  Durden,  Rail 
Management  Corporation,  and  Rail 
Partners,  L.P.,  have  concurrenUy  filed  a 
verified  notice  to  continue  in  control  of 
ANLLC  upon  its  becoming  a  Class  III 
rail  carrier. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  any  time.  The  filing  of  a 
petition  to  revoke  will  not  automatically 
stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  refeiring  to  STB  Finance 
Docket  No.  34247,  must  be  filed  with 
the  Surface  Transportation  Board,  1925 
K  Street,  NW.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Kelvin  J. 
Dowd,  Slover  &  Loftus,  1224 
Seventeenth  Street,  NW.,  Washington, 
DC  20036. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at 
www.stb.dot.gov.     ^ 

Decided:  September  11,  2002. 


By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 

(PR  Doc.  02-23695  Filed  9-17-02;  8:45  am] 
BtLUNQCOM  MIS-Ofr-P 

DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finanoa  Doclwt  No.  34249] 

Union  PacHIc  Railroad  Company- 
Trackage  Rights  Exemption— The 
Burlington  Northern  and  Santa  Fe 
Railway  Company 

The  Burlington  Northern  and  Santa  Fe 
Railway  Company  (BNSF)  has  agreed  to 
grant  temporary  overhead  trackage 
rights  to  Union  Pacific  Railroad 
Company  (UP)^  between  BNSF  milepost 
6.1  near  Fort  Worth.  TX.  and  BNSF 
milepost  218.1  near  Temple,  TX,  a 
distance  of  approximately  129.2  miles.^ 

The  transaction  is  scheduled  to  be 
consummated  on  September  9,  2002. 
The  temporary  trackage  rights  will  allow 
UP  to  facilitate  maintenance  work  on  its 
lines. 

As  a  condition  to  this  exemption,  any 
employees  affected  by  the  trackage 
rights  will  be  protected  by  the 
conditions  imposed  in  Norfolk  and 
Western  Ry.  Co.— Trackage  Rights— BN, 
354  I.CC  605  (1978),  as  modified  in 
Mendocino  Coast  Ry.,  Inc. — Lease  and 
Operate,  360  I.CC  653  (1980). 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  it  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34249,  must  be  filed  with 
the  Surface  Transportation  Board,  1925 
K  Street  N.W.,  Washington,  DC  20423- 
0001.  In  addition,  one  copy  of  each 
pleading  must  be  served  on  Robert  T. 
Opal,  General  Commerce  Counsel,  1416 
Dodge  Street,  Room  830,  Omaha,  NE 
68179. 


>  On  August  30,  2002,  UP  concurrently  filed  a 
petition  for  exemption  In  STB  Finance  Docket  No. 
34249  (Sub-No.  1),  Union  Pacific  Railroad 
Company-Trackage  Rights  Exemption — The 
Burlington  Northern  and  Santa  Fe  Railway 
Company,  wherein  UP  requests  that  the  Board 
permit  the  proposed  temporary  overhead  trackage 
rights  arrangement  described  in  this  notice  to  expire 
on  October  24,  2002.  That  petition  will  be 
addressed  by  the  Board  in  a  separate  decision. 

'The  milepost  numbers  do  not  reflect  the  actual 
length  of  the  BNSF  line  segment  because  of 
intermediate  milepost  changes. 


Board  decisions  and  notices  are 
available  on  our  Web  site  at 
"iviviv.sfb.dot.gov. " 

Decided:  September  6.  2002. 
By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Vernon  A.  Williams. 

Secretary. 

IFR  Doc.  02-23377  Filed  9-17-02;  8:45  am] 

■LUNQ  COM  4»1»-00-r 


DEPARTMENT  OF  THE  TREASURY 

Submlaslon  to  0MB  for  Review; 
Comment  request 

September  10,  2002. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
0MB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  0MB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110.  1425  New  York 
Avenue,  NW..  Washington,  DC  20220. 

Correction 

This  is  a  correction  to  FR  Doc.  02- 
12722,  Filed  05-20-02;  8:45  a.m.,  for  a 
Department  of  the  Treasury,  Internal 
Revenue  Service  information  collection. 
The  corrected  information  is  as  follows: 

OMB  Number:  1545-1 781 . 

Title:  Heavy  Highway  Vehicle  Use 
Tax  Return  for  Filers  With  a  Single 
Vehicle. 

Corrected  Description:  Form  2290-EZ 
may  be  used  instead  of  Form  2290  to 
pay  the  tax  due  on  a  highway  motor 
vehicle  with  a  taxable  gross  weight  of 
more  than  75,000  poimds. 

Ix>is  K.  HoIlMid, 

Department  Reports  Management  Officer. 
(FR  Doc.  02-23673  Filed  ft-17-02:  8:45  am] 
MUMO  COM  4Sao-01-M 


DEPARTMENT  OF  THE  TREASURY  ' 

Sul)mlssion  for  OMB  Review, 
Comment  Request 

September  10,  2002. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(8)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995.  P.  L 
104-13.  Copies  of  the  submis8ion(8) 
may  be  obtained  by  calling  the  Treasury 
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Bureau  Clearance  Officer  listed. 
Comments  regarding  this  information 
collection  should  be  addressed  to  the 
OMB  reviewer  listed  and  to  the 
Treasury  Department  Clearance  Officer, 
Department  of  the  Treasury,  Room  2110, 
1425  New  York  Avenue,  NW.. 
Washington,  DC  20220. 

Dates:  Written  comments  should  be 
received  on  or  before  October  18,  2002, 
to  be  assxued  of  consideration. 

Internal  Revenue  Service  (IRS) 

OA«B  Number:  1545-1785. 

Form  Number:  IRS  Form  8884. 

Type  of  Review:  Revision. 

Title:  New  York  Liberty  Zone 
Business  Employee  Credit. 

Description:  Form  8884  is  used  by 
business  owners  to  request  the  Liberty 
2k)ne  Credit  for  wages  paid  to  qualified 
employees.  This  form  was  created  by 
section  301  of  the  Job  Creation  and 
Worker  Assistance  Act  of  2002,  Public 
107-147. 

Respondents:  Business  or  other  for- 
profit.  State,  individuals  or  households, 
not-for-profit  institutions,  farms. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  15,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper 

Recordkeeping — 9  hr.,  48  min. 
Learning  aoout  the  law  or  the 
form — 1  hr..  00  min. 

Preparing  and  sending  the  form  to 
the  IRS— 1  hr.,  12  min. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  180,000  hours. 

Clearance  Officer:  Glenn  Kirkland, 
Internal  Revenue  Service,  Room  6411- 
03, 1111  Constitution  Avenue,  NW., 
Washington,  DC  20224,  (202)  622-3428. 

OMB  Reviewer:  Joseph  F.  Lackey,  Jr., 
Office  of  Management  and  Budget, 
Room  10235,  New  Executive  Office 
Building,  Washington,  DC  20503,  (202) 
395-73J16. 

Mary  A.  Able, 

Departmental  Rephrts  Management  Officer. 
IFR  Doc.  02-23674  Filed  &-17-02;  8:45  am) 

BHXING  CODE  4830-01-4> 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

September  10,  2002. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 


Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New-York 
Avenue,  NW.,  Washington,  DC  20220. 
Dates:  Written  comments  should  be 
received  on  or  before  October  18,  2002, 
to  be  assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0295. 

Notice  Number:  Notice  210. 

Type  of  Review:  Extension. 

Title:  Preparation  Instructions  for 
Media  Labels. 

Description:  Notice  210,  Preparation 
Instructions  for  Media  Labels,  instructs 
the  filers  on  how  to  prepare  their  own 
pressure  sensitive  label.  This  label  must 
be  attached  to  each  and  every  piece  of 
magnetic  media  to  identify  specific 
items  needed  so  that  the  media  can  be 
processed  by  the  Internal  Revenue 
Service. 

Respondents:  Business  or  other  for- 
profit,  not-for-profit  institutions. 

Estimated  Number  of  Respondents: 
150,000. 

Estimated  Burden  Hours  Per 
Respondent:  5  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
12,765  hours. 

OMB  Number:  1545-0619. 

Form  Number:  IRS  Form  6765. 

Type  of  Review:  Revision. 

Title:  Credit  for  Increasing  Research 
Activities. 

Description:  Internal  Revenue  Code 
(IRC)  section  38  allows  a  credit  againsf 
income  tax  (Determined  under  IRC 
section  41)  for  an  increase  in  research 
activities  in  a  trade  or  business.  Form 
6765  is  used  by  businesses  and 
individuals  engaged  in  a  trade  or 
business  to  figiire  and  report  the  credit. 
The  data  is  used  to  verify  that  the  credit 
claimed  is  correct. 

Respondents:  Business  or  other  for- 
profit,  individuals  or  households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  23,947. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping — 16  hr.,  58  min. 
Learning  about  the  law  or  the 
form — 1  hr.,  40  min. 

Preparing  and  sending  the  form  to 
the  IRS— 2  hr.,  2  min. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  495,943  hours. 

OMB  Number:  1545-1210. 

Form  Number:  IRS  Form  8379. 

Type  of  Review:  Extension. 

Title:  Injured  Spouse  Claim  and 
Allocation. 


Description:  A  non-obligated  spouse 
may  file  Form  8379  to  request  the  non- 
obligated  spouse's  share  of  a  joint 
income  tax  refund  that  would  otherwise 
be  applied  to  the  past-due  obligation 
owed  to  a  state  or  federal  agency  by  the 
other  spouse. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  300,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 
Recordkeeping — 13  min. 
Learning  about  the  law  or  the 
form — 10  min. 

Preparing  the  form — 58  min. 
Copjring,  assembling,  and  sending 
the  form  to  the  IRS— 24  min. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  531,000  hours. 

OMB  Number:  1545-1350. 

Fonn  Number:  IRS  Form  9465. 

Type  of  Review:  Extension. 

Title:  Installment  Agreement  Request. 

Description:  Form  9465  is  used  by  the 
public  to  provide  identifying  account 
information  and  financial  ability  to 
enter  into  an  installment  agreement  for 
payment  of  taxes.  The  form  is  used  by 
IRS  to  establish  a  payment  plan  for  taxes 
owed  to  the  federal  government,  if 
appropriate,  and  to  inform  taxpayers 
about  the  application  fee  and  their 
financial  responsibilities. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
760,000. 

Estimated  Burden  Hours  Per 
Respondent: 

Learning  about  the  law  or  the 
form — 16  min. 

Preparing  the  form — 26  min. 
Copying,  assembling,  and  sending 
the  form  to  the  IRS— 20  min. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
805,600  hours. 

OMB  Number:  1545-1517. 

Fonn  Number:  IRS  Form  1099-MSA. 

Type  of  Review:  Revision. 

Title:  Distributions  from  an  Archer 
MSA  or  Medicare+Choice  MSA. 

Description:  This  form  is  used  to 
report  distributions  from  a  medical 
savings  account  as  set  forth  in  section 
220(h). 

-  Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
10,336. 

Estimated  Burden  Hours  Per 
Respondent:  8  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
3,618  hours. 
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OMB  Number:  1545-1662. 

Regulation  Project  Number:  REG- 
121063-97  Final. 

Type  of  Review:  Extension. 

Title:  Averaging  of  Farm  Income. 

Description:  Code  section  1301  allows 
an  individual  engaged  in  a  farming 
business  to  elect  to  reduce  his  or  her 
regular  tax  liability  by  treating  all  or  a 
portion  of  the  current  year's  fanning 
income  as  if  it  had  been  earned  in  equal 
proportions  over  the  prior  three  years. 
The  regulation  provides  that  the 
election  for  averaging  farm  income  is 
made  by  filing  Schedule  J  of  Form  1040, 
which  is  also  used  to  record  and  total 
the  amoimt  of  tax  for  each  year  of  the 
four  year  calculation. 

Respondents:  Farms,  individuals  or 
households. 

Estimated  Number  of  Respondents:  1. 

Estimated  Burden  Hours  Per 
Respondent:  1  horn-. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden;  1 
hour. 

Clearance  Officer:  Glenn  Kirkland, 
Internal  Revenue  Service,  Room  6411- 
03, 1111  Constitution  Avenue,  NW., 
Washington,  DC  20224,  (202)  622-3428. 

OMB  Reviewer:  Joseph  F.  Lackey,  Jr., 
Office  of  Management  and  Budget, 
Room  10235,  New  Executive  Office 
Building,  Washington,  DC  20503,  (202) 
395-7316. 

Mary  A.  Able, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  02-23675  Filed  9-17-02;  8:45  am] 
BILLING  COOe  483(MI1-P 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Receipt  of  Domestic  interested  Perty 
Petition  Concerning  Teriff 
Ciassification  of  Dairy  Protein  Biends 

agency:  United  States  Customs  Service, 
Department  of  the  Treasury. 
ACTION:  Notice  of  receipt  of  domestic 
interested  party  petition;  solicitation  of 
comments. 

SUMMARY:  Customs  has  received  a 
petition  submitted  on  behalf  of  a 
domestic  interested  party  requesting  the 
reclassification  under  the  Harmonized 
Tariff  Schedule  of  the  United  States 
(HTSUS)  of  certain  imported  dairy 
protein  blends.  The  petitioner  contends 
that  the  imported  dairy  products  are 
being  mischaracterized  as  milk  protein 
concentrates  and  have  been  incorrectly 
classified  in  subheading  0404.90.1000 
HTSUS,  with  a  general  rate  of  duty  of 
0.37c  per  kilogram.  Petitioner  contends 
that  the  products  are  properly 


classifiable  under  various  subheadings 
of  heading  0402,  HTSUS.  This 
document  invites  comments  with  regard 
to  the  correctness  of  the  current 
classification. 

DATES:  Comments  must  be  received  on 
or  before  November  18,  2002. 
ADDRESSES:  Written  comments  are  to  be 
addressed  to  the  U.S.  Customs  Service, 
Office  of  Regulations  &  Rulings, 
Attention:  Regulations  Branch,  1300 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20229.  Submitted 
comments  may  be  inspected  at  U.S. 
Customs  Service,  799  9th  Street,  NW., 
Washington,  DC,  during  regular 
business  hours.  Anangements  to  inspect 
submitted  comments  should  be  made  in 
advance  by  calling  Mr.  Joseph  Clark  at 
202-572-8768. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peter  T.  Lynch,  General  Classification 
Branch,  202-572-8778. 
SUPPl£MENTARY  INFORMATION: 

Background 

This  document  concerns  two  Customs 
rulings  on  the  tariff  classification  of 
certain  imported  dairy  protein  blends. 
The  imported  products  that  are  the 
subject  of  the  rulings  are  identified  as 
being  a  "milk  protein  concentrate"  and 
have,  according  to  the  rulings,  the 
following  ingredients: 

Product  1:  Lactose  (42.2  percent,  +/ 
-0.5  percent),  protein  (41.5  percent,  +/ 
-  0.5  percent),  ash  (8.2  percent,  +/  -  0.5 
percent),  moisture  (4.1  percent,  +/-0.3 
percent),  and  fat  (2.5  percent,  +/  -0.5 
percent). 

Product  2:  Protein  (41  percent),  fat  (29 
percent),  minerals  (7  percent),  and 
moisture  (6  percent). 

A  petition  has  been  filed  under 
section  516,  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  1516),  on  behalf  of 
American  producers  of  dairy  products 
that  directly  compete  with  the  imported 
dairy  blends  requesting  that  Customs 
reclassify  the  imported  products. 
Customs  has  classified  these  products 
under  subheading  0404.90.1000. 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS),  which  provides 
for:  "Whey,  whether  or  not  concentrated 
or  containing  added  sugar  or  other 
sweetening  matter;  products  consisting 
of  natural  milk  constituents,  whether  or 
not  containing  added  sugar  or  other 
sweetening  matter,  not  elsewhere 
specified  or  included:  Other:  Milk 
protein  concentrates"  which  has  a 
general  duty  rate  of  0.37  cents  per 
kilogram,  and  is  not  subject  to  a  tariff- 
rate  quota.  The  petition  contends  that 
these  products  are  blends,  i.e.,  mixtures 
of  skim  milk  powder  and  other  dry  milk 
ingredients — such  as  "milk  protein 


concentrate" — created,  at  least  in  part, 
to  circumvent  the  tariff  rate  quotas. 

Classification  under  the  HTSUS  ia 
determined  in  accordance  with  the 
General  Rules  of  Interpretation  (GRI). 
GRI 1  provides  that  the  clasisification  of 
goods  shall  be  determined  according  to 
the  terms  of  the  headings  of  the  tarin 
schedule  and  any  relative  Section  or 
Chapter  Notes.  In  the  event  that  the 
goods  cannot  be  classified  solely  on  the 
basis  of  GRI  1,  and  if  the  headings  and 
legal  notes  do  not  otherwise  require,  the 
remaining  GRI  may  then  be  applied.  The 
Harmonized  Commodity  Description 
and  Coding  System,  Explanatory  Notes 
(EN),  represent  the  official 
interpretation  of  the  Harmonized 
System  at  the  international  level  (for  the 
4  digit  headings  and  the  6  digit 
subheadings)  and  facilitate  classification 
under  the  HTSUS  by  offering  guidance 
in  understanding  the  scope  of  the 
headings  and  the  GRI,  The  EN,  although 
not  dispositive  or  legally  binding, 
provide  a  commentary  on  the  scope  of 
each  heading  of  the  HTSUS,  and  are 
indicative  of  the  proper  interpretation  of 
these  headings.  See  T.D.  89-80,  54  FR 
35127,  35128  (Auffust  23, 1989). 

Classification  ofdairy  products  is 
essentially  based  on  the  composition  of 
the  product.  In  the  present  case, 
direction  is  also  provided  by  Additional 
U.S.  Note  13  to  Chapter  4.  which  states: 
"For  the  purposes  of  subheading 
0404.90.10,  the  term  "milk  protein 
concentrate"  means  any  complete  milk 
protein  (casein  plus  lactalbumin) 
concentrate  that  is  40  percent  or  more 
protein  by  weight." 

hi  New  York  Ruling  Letter  (NY) 
800374,  dated  July  27, 1994  and  NY 
D83787,  dated  November  13. 1998, 
Customs  classified  two  dairy  products, 
both  identified  by  the  importer  as  "milk 
protein  concentrates,"  in  subheading 
0404,90.1000,  HTSUS,  as  milk  protein 
concentrates.  Both  products  contain 
over  40  percent  milk  protein 
concentrate.  Additionally,  one  product 
also  contains  a  significantly  higner 
percentage  of  fat  than  naturally  occurs 
in  milk.  Unfortimately,  neither  ruling 
contains  information  about  the 
method(s)  used  to  produce  either 
product,  and  the  original  files  were  lost 
in  the  destruction  of  the  New  York 
Customs  House  at  the  World  Trade 
Center  on  September  11,  2001. 

Petitioner  contends  that  neither  of  the 
products  classified  in  those  rulings 
should  be  classified  in  subheading 
0404.90.1000,  HTSUS.  Petitioner 
contends  that  the  expression  "complete 
milk  protein"  in  Additional  U.S.  Note 
13  requires  the  presence  of  both  casein 
and  lactalbumin  in  the  same,  or  very 
nearly  the  same  proportion,  relative  to 
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each  other,  as  they  are  naturally  found 
in  skim  milk.  Petitioner  further 
contends  that  the  term  "complete" 
requkes  that  the  product  be  a  unified 
protein  complex  that  retains  the 
functional  properties  of  the  proteins, 
including  both  casein  and  lactalbimiin, 
as  they  occur  in  skim  milk.  Petitioner 
further  contends  that  the  term 
"concentrate"  requires  that  the  product 
have  been  concentrated — i.e.,  reduced 
in  volume  or  bulk  by  the  removal  of 
liquids  and  other  ingredients. 

In  support  of  its  position,  petitioner 
refers  to  Customs  rulings  (HQ  052200, 
dated  September  1, 1977  and  HQ 
070297,  dated  October  7, 1982)  and 
legislative  history  surrounding 
development  of  item  118.45,  and  its 
addition  to  the  Tariff  Schedules  of  the 
United  States  (TSUS).  the  predecessor  to 
the  HTSUS,  in  1984,  in  section  123  of 
the  Tariff  and  Trade  Act  of  1984  (Public 
Law  98-573,  98  Stat.  2955,  October  30, 
1984). 

Petitioner  argues  that  the  legislative 
history  and  early  Customs  rulings 
indicate  that  the  tariff  provision  for 
"milk  protein  concentrates"  was  created 
to  cover  products  that  had  been 
manufactured  by  means  of  an  ultra- 
filtration process  that  isolates  all  the 
protein  concentrates  of  non-fat  dry  milk 
(NFDM)  (casein  and  lactalbumin)  in  a 
single  protein  complex,  while  retaining 
all  of  their  functional  properties. 


Petitioner  states  that  the  expression 
"complete  milk  protein  (casein  plus 
lactalbumin)  concentrate"  foimd  in 
Additional  U.S.  Note  13  ^'was  intended 
to  cover  dairy  products  (1)  that  are  fully 
functional  (imified)  protein  complexes, 
(2)  that  are  imdenatured,  (3)  that  retain 
their  functional  properties  after  ultra- 
filtration, and  (4)  that  are  in  concentrate 
form." 

Petitioner  maintains  that  the  ultra- 
filtration process  is  the  only  one  which 
produces  a  product  that  fits  this 
standard,  since  the  resulting  milk 
protein  concentrate  product  is  what 
remains  after  the  liquid  and  other 
ingredients  have  been  removed  firom  the 
skim  milk  by  filtration.  Petitioner  argues 
that  dairy  protein  blends  contain 
various  proteins  that  are  not  complete  or 
whose  functionality  has  been  altered  by 
processing,  thus  making  the  resulting 
product  ineligible  for  classification  in 
subheading  0404.90.1000,  HTSUS. 

Petitioner  asserts  that  dairy  protein 
blends  do  not  satisfy  the  definition 
found  in  Additional  U.S.  Note  13  to 
Chapter  4,  HTSUS,  and  are  properly 
classified  as  "milk  ...  in  powder,    - 
granules  or  other  solid  forms,"  under 
subheading  0402.10.  0402.21,  or 
0402.29,  HTSUS,  depending  on  their  fat 
content.  As  such,  they  woiild  be  subject 
to  tariff  rate  quotas. 


Comments 

Pursuant  to  section  175.21(a), 
Customs  Regulations  (19  CFR  175.21(a)), 
before  making  a  determination  on  this 
matter.  Customs  invites  written 
comments  on  the  petition  from 
interested  parties. 

The  domestic  party  petition,  as  well 
as  all  comments  received  in  response  to 
this  notice  will  be  available  for  public 
inspection  in  accordance  with  the 
Freedom  of  Information  Act  (5  U.S.C. 
552,  section  1.4,  Treasury  Department 
Regulations  (31  CFR  1.4),  and  section 
103.11(b),  Customs  Regulations  (19  CFR 
103.11(b)),  between  the  hours  of  9  a.m. 
and  4:30  p.m.  on  regular  business  days, 
at  the  U.S.  Customs  Service,  Office  of 
Regulations  and  Rulings,  Regulations 
Branch,  5th  Floor,  799  9th  Street,  NW., 
Washington,  DC.  Arrangements  to 
inspect  submitted  comments  should  be 
made  in  advance  by  calling  Mr.  Joseph 
Clark  at  202-572-8768. 

Authority:  This  notice  is  published  in 
accordance  with  section  175.21(a),  Customs 
Regulations  (19  CFR  175.21(a)),  19  U.S.C. 
1516. 

Robert  C  Bonner, 

Commissioner  of  Customs. 

Approved:  September  13,  2002. 
Timothy  E.  Skud, 

Deputy  Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  02-23757  Filed  9-17-02;  8:45  am] 
BIUING  CODE  4S2IMB-P 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Availability  for  Non-Exclueive, 
Exehwive,  or  Partially  Exclusive 
Uceneing  of  U.S.  Patents  and  U.S. 
Patent  Application  Concerning  Method 
for  Predicting  Human  Cognitive 
Performance 

Correction 

In  notice  document  02-23003 
beginning  on  page  57412  in  the  issue  of 


Tuesday,  September  10,  2002,  make  the 
following  corrections: 

1.  On  page  57412,  in  the  third 
column,  under  the  heading 
SUPPLEMENTARY  INFORMATION,  in 

the  sixth  line,  "facilities"  should  read, 
"facilitates". 

2.  On  the  same  page,  in  the  same 
column,  uinder  the  same  heading,  in  the 
tenth  line,  "fecilities"  should  read, 
"facilitates". 

[FR  Doc.  C2-23003  Filed  9-17-02;  8:45  am] 
MLUNQCOM  1WW-01-0 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  531 

RIN320e-AJ62 

Locality  Pay  Areas 

Correction 

In  proposed  rule  document  02-23061 
beginning  on  page  57536  in  the  issue  of 
Wedensday,  September  11,  2002,  make 
the  following  correction: 

1531.602    [CorrMtMl] 

On  page  57537,  in  §  531.602,  in  the 
first  column,  after  amendatory 
instruction  2.,  in  the  section  heading, 
"§  531.603"  should  read.  "§  531.602". 

[FR  Doc.  C2-23061  Filed  9-17-02;  8:45  am] 
■UMQ  COM  1B(»-«1-0 
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STATE  JUSTICE  INSTITUTE 
Grant  Guideline 

AGENCY:  State  Justice  Institute. 
ACTION:  Proposed  grant  Guideline. 

summary:  This  Guideline  sets  forth  the 
administrative,  programmatic,  and 
financial  requirements  attendant  to 
Fiscal  Year  2003  State  Justice  Institute 
grants,  cooperative  agreements,  and 
contracts. 

DATES:  The  Institute  invites  public 
comment  on  the  Guideline  until 
November  18,  2002. 
ADDRESSES:  Gomments  should  be 
mailed  to  the  State  Justice  Institute, 
1650  King  St.  (Suite  600),  Alexandria, 
VA  22314,  or  e-mailed  to 
ksch  wartz@statejustice.  org. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  I.  Tevelin,  Executive  Director,  or 
Kathy  Schwartz,  Deputy  Director,  State 
Justice  Institute,  1650  King  St.  (Suite 
600),  Alexandria,  VA  22314,  (703)  684- 
6100. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  State  Justice  Institute  Act  of  1984, 
42  U.S.C.  10701,  et  seq.,  as  amended, 
the  Institute  is  authorized  to  award 
grants,  cooperative  agreements,  and 
contracts  to  State  and  local  courts, 
nonprofit  organizations,  and  others  for 
the  piupose  of  improving  the  quality  of 
justice  in  the  State  courts  of  the  United 
States. 

Issues  Highlighted  for  Public  Comment 

The  Institute  proposes  a  number  of 
major  changes  in  this  year's  grant 
program,  all  of  which  are  rooted  in  the 
Bowl  of  Directors'  desire  to  maximize 
the  impact  of  every  dollar  Congress 
appropriates  to  SJI.  The  Proposed 
Guideline  would: 

(1)  Eliminate  the  concept  paper  step 
from  the  Project  Grant  program; 

(2)  Focus  the  Institute's  Project  Grants 
on  only  those  topics  included  in  the 
Guideline's  five  SpecialTnterest 
categories; 

(3)  Require  all  grantees  to  provide 
matching  funds  to  support  their  SJI- 
supported  projects; 

(4)  Limit  the  percentage  of  a  grantee's 
indirect  costs  that  may  be  supported  by 
grant  funds;  and 

(5)  Place  firm  limits  on  both  the 
percentage  of  grant  funds  that  will  be 
allocated  to  continuing  projects  and  the 
length  of  time  SJI  will  continue  to 
support  projects. 

'    A  discussion  of  each  change  is 
presented  below. 

(1)  Elimination  of  the  concept  paper 
step.  As  described  in  more  detail  in 
section  VI  of  the  Guideline,  all 


applicants  seeking  Project  Grants  from 
the  Institute  must  submit  an  application 
of  up  to  25  pages  in  length  by  February 
7,  2003.  In  light  of  the  limited  amount 
of  funds  available  for  Project  Grants,  the 
Board  of  Directors  wants  to  minimize 
the  amount  of  work  applicants  need  to 
undertake  to  secure  a  grant.  In  addition, 
by  requiring  only  an  application,  the 
Institute  can  approve  grants 
approximately  three  months  earlier  than 
under  the  previous  process. 

(2)  Focused  Project  Grant  prograni.  In 
all  prior  years  of  the  Institute's 
existence,  SJI  invited  grant  proposals  on 
all  topics  within  its  broad  mandate  to 
improve  the  quality  of  justice  in  State 
courts.  This  year,  however,  in  order  to 
assure  that  the  Institute's  limited 
funding  is  spent  ordy  on  projects  that 
address  the  most  important  issues  focing 
State  courts  across  the  nation,  the 
Guideline  proposes  to  restrict  SJI's 
grants  to  only  projects  that  fall  within 
one  of  the  five  following  Special  Interest 
categories:  Access  to  the  Courts, 
Application  of  Technology  in  the 
Courts,  Children  and  Families  in  Court, 
Judicial  Branch  Education,  and  the 
Relationship  Between  State  and  Federal 
Courts.  Applications  falling  outside 
these  categories  would  not  be  reviewed. 
The  Guideline  would  also  eliminate  the 
"Single  Jurisdiction"  grant  category, 
under  which  grants  were  awarded  to 
support  critically  needed  local  projects 
for  which  no  other  funding  was 
available. 

(3)  Required  grantee  match.  The 
Institute's  enabling  legislation  requires  a 
50%  match  from  all  units  of  State  or 
local  govenmient  that  receive  SJI  grants. 
42  U.S.C.  10705(d).  This  year's 
Guideline  proposes  to  require  match 
from  all  grantees.  The  amount  and 
natiu«  of  required  match  would  depend 
on  the  type  of  organization  receiving  the 
grant  and  the  duration  of  the  Institute's 
grant  support.  The  proposed  match 
requirements  (found  in  section  VIII.A.8.) 
are  summarized  below. 

State  and  local  units  of  government. 
The  Guideline  would  continue  to 
require  these  grantees  to  provide 
matching  support  equal  to  50%  of  a  new 
SJI-funded  project.  For  example,  if  a 
State  court  system  receives  a  $100,000 
grant  from  the  Institute,  it  would  be 
required  to  provide  a  $50,000  matdi. 
Under  the  Proposed  Gwdeline,  a  State 
or  local  unit  of  government  would  have 
to  provide  at  least  20%  of  the  required 
match  for  a  new  grant  ($10,000  in  the 
example)  in  the  form  of  cash  rather  than 
in-kind  support  (e.g.,  the  value  of  staff 
time  contributed  to  the  project). 

All  other  grantees.  The  Guideline 
would  require  all  other  grantees  to 
contribute  a  match  of  25%  to  a  new  SJI- 


funded  project.  For  example,  if  a  non- 
profit organization  receives  a  $100,000 
grant  from  SJI,  it  would  be  required  to 
provide  a  $25,000  match.  Under  the 
Proposed  Guideline,  a  non-profit  would 
have  to  provide  at  least  10%  of  the 
required  match  for  a  new  grant  ($2,500 
in  the  example)  in  the  form  of  cash. 

The  amount  and  nature  of  unrequired 
match  contributed  by  applicants  would 
continue  to  be  a  factor  die  Board  of 
Directors  considers  in  making  grant 
decisions.  Scholarship  recipients  would 
not  be  required  to  provide  match. 

Continuatiorrgnmts.  As  proposed 
under  section  Vni.A.8.  of  the  Guideline, 
all  grantees  would  be  required  to 
assume  a  greater  share  of  project 
support  over  time.  State  and  local  units 
of  government  would  be  required  to 
provide  match  equaling  at  least  50%  of 
the  amoimt  provided  by  SJI  in  the  first 
year  of  the  project,  60%  in  the  second 
year,  75%  in  the  third  year,  90%  in  the 
foiuth  year,  and  100%  in  the  fifth  year. 
For  example,  if  SJI  awards  a  State  court 
$100,000  for  the  first  year  of  a  grant,  the 
court  would  be  required  to  provide 
$50,000  in  match.  If  the  second-year  ' 
grant  is  also  $100,000,  the  court  would 
be  required  to  provide  $60,000  in 
match.  A  court  that  wished  to  limit  its 
second-year  contribution  to  $50,000 
could  ask  SJI  for  a  reduced  amount,  i.e., 
$83,333,  in  order  to  meet  the  60% 
requirement. 

All  other  grantees  would  be  required 
to  provide  match  equaling  at  least  25% 
of  the  amount  provided  by  SJI  in  the 
first  year  of  the  project,  30%  in  the 
second  year,  37.5%  in  the  third  year, 
45%  in  the  fourth  year,  and  50%  in  the 
fifth  year.  For  example,  if  SJI  awards  a 
non-profit  organization  $100,000  for  the 
first  year  of  a  grant,  the  organization 
would  be  reqiured  to  provide  $25,000  in 
match.  If  the  second-year  grant  is  also 
$100,000,  the  organization  would  be 
required  to  provide  $30,000  in  match. 
An  organization  that  wished  to  limit  its 
second-year  contribution  to  $25,000 
could  ask  SJI  for  a  reduced  amoimt,  i.e., 
$83,333,  in  order  to  meet  the  30% 
requirement. 

(4)  Indirect  cost  limits.  Prior  Grant 
Guidelines  have  permitted  grantees  to 
recover  all  indirect  costs  approved  by 
SJI  or  another  Federal  agency.  The 
Proposed  Guideline  limits  recoverable 
indirect  costs  to  no  more  than  75%  of 
a  grantee's  direct  personnel  costs 
(salaries  plus  hinge  benefits).  Grantees 
may  apply  imrecoverable  indirect  costs 
to  meet  their  required  matching 
contributions,  including  the  required 
level  of  cash  match.  See  section  IX.I.4. 

(4)  Continuation  grant  limits.  Absent 
extraordinary  circumstances,  no  SJI 
grant  awarded  in  FY  2003  would 
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continue  for  more  than  five  years.  See  , 
section  V.D.I.  The  Guideline  would  also 
eliminate  the  "Ongoing  Support"  grant 
category,  under  which  the  Institute 
approved  multi-year  funding  for 
important  projects  of  national  scope. 

lypes  of  Grants  Available  and  Funding 
Schedules 

SJI  proposes  to  offer  five  types  of 
grants  in  FY  2003:  Project  Grants, 
Technical  Assistance  (TA)  Grants, 
Judicial  Branch  Education  Technical 
Assistance  (JBETA)  grants.  Continuation 
Grants,  and  Scholarships. 

Project  Grants.  Project  Grants  are 
awarded  to  support  innovative 
education,  research,  demonstration,  and 
technical  assistance  projects  that  can 
improve  the  administration  of  justice  in 
State  courts  nationwide.  As  provided  in 
section  V.C.  of  the  Guideline,  Project 
Grants  may  ordinarily  not  exceed 
$200,000  a  year;  however,  grants  in 
excess  of  $150,000  are  likely  to  be  rare, 
and  awarded  only  to  support  projects 
likely  to  have  a  significant  national 
impact. 

The  Board  of  Dfrectors  also 
contemplates  allocating  up  to  $800,000 
to  support  the  Solutions  Project,  a 
process  that  would  draw  on  State  and 
local  court  initiatives  to  identify  and 
exchange  promising  solutions  to  the 
most  critical  problems  facing  the  courts, 
and  define  a  national  agenda  to  improve 
the  quality  of  justice  in  State  courts 
nationwide. 

The  Board  contemplates  that  the 
process  would  entail  five  steps:  (1) 
Information  collection  about  the  specific 
needs  of  State  courts,  the  efforts  they 
have  made  to  address  them,  and  other 
possible  responses  to  those  needs;  (2) 
information  analysis;  (3)  a  national 
event  to  identify  the  most  promising 
solutions  to  the  State  courts'  most 
critical  problems;  (4)  development  of  a 
comprehensive  catalogue  of  promising 
solutions;  and  (5)  a  dissemination  phase 
that  would  involve  the  distribution  of  a 
final  product  clearly  stating  both  the 
problems  facing  State  courts  as  well  as 
real  and  promising  solutions  to  State 
court  leaders.  Congress,  and  other 
interested  parties.  Interested  applicants 
are  encouraged  to  include  creative  uses 
of  technology  to  maximize  participation 
in  the  project  and  distribution  of  the 
final  product.  See  sections  n.C.  and 
VI.C. 

SJI  also  plans  to  award  "think  piece" 
Project  Grants  to  support  the 
development  of  essays  of  publishable 
quality  that  explore  emerging  issues  that 
could  result  in  significant  changes  in 
court  processes  or  judicial 
administration,  "liiink  pieces"  are 


limited  to  no  more  than  $10,000.  See 
section  II. B. 

As  explained  above,  all  project  grant 
applications,  including  "think  piece" 
proposals,  must  address  a  topic 
included  in  the  five  Special  Interest 
categories  listed  in  the  Guideline. 

The  deadline  for  submitting  a  Project 
Grant  application  is  February  7,  2003. 
The  Board  of  Directors  will  meet  in 
early  May  2003  to  approve  grant  awards. 
See  section  VI.A.  for  project  grant 
application  procedures. 

Technical  Assistance  Grants.  Section 
n.D.  reserves  up  to  $300,000  for 
Technical  Assistance  Grants.  Under  this 
program,  a  State  or  local  court  may 
receive  a  grant  of  up  to  $30,000  to 
engage  outside  experts  to  provide 
technical  assistance  to  diagnose, 
develop,  and  implement  a  response  to  a 
jurisdiction's  problems. 

Letters  of  application  for  a  Technical 
Assistance  Grant  may  be  submitted  at 
any  time.  Applicants  submitting  letters 
by  January  10,  2003  will  be  notified  by 
March  28,  2003;  those  submitting  letters 
between  January  1 1  and  February  28, 
2003  will  be  notified  by  May  30.  2003; 
those  submitting  letters  between  March 
1  and  June  6,  2003  will  be  notified  by 
August  29,  2003;  and  those  submitting 
letters  between  Jime  7  and  September 
26,  2003  will  be  notified  of  the  Board's 
decision  by  December  12,  2003.  See 
section  VI.E.  for  Technical  Assistance 
Grant  application  procedures. 

Judicial  Branch  Education  Technical 
Assistance  Grants.  The  Guideline  would 
implement  an  expansion  of  the 
Institute's  former  Curriculum 
Adaptation  grant  program  that  was 
proposed  for  comment  last  year.  Section 
n.B.4.b.  would  allocate  up  to  $300,000 
for  grants  under  the  expanded  program, 
which  would  be  renamed  the  Judicial 
Branch  Education  Technical  Assistance 
(JBE  TA)  grant  program.  Grants  of  up  to 
$20,000  would  be  available  to:  (1) 
Enable  a  State  or  local  court  to  adapt 
and  deliver  an  education  program  that 
was  previously  developed  and 
evaluated  imder  an  SJI  project  grant  (i.e., 
curriculum  adaptation);  and/or  (2) 
support  expert  consultation  in  planning, 
developing,  and  administering  State 
judicial  branch  education  programs. 

The  services  available  through  the 
expanded  program  could  include 
consultant  assistance  in  developing 
systematic  or  innovative  judicial  branch 
education  programming,  or 
development  of  improved  methods  for 
evaluating  judicial  branch  education 
programs.  Letters  requesting  JBE  TA 
Grants  may  be  submitted  at  any  time. 
The  grant  cycles  for  JBE  TA  Grants  are 
the  same  as  the  grant  cycles  for  TA 
Oants: 


Applicants  submitting  letters  by 
January  10,  2003  will  be  notified  by 
March  28,  2003;  those  submitting  letters 
between  January  11  and  February  28, 
2003  will  be  notified  by  May  30.  2003; 
those  submitting  letters  between  March 
1  and  Jime  6.  2003  will  be  notified  by 
August  29,  2003;  and  those  submitting 
letters  between  June  7  and  September 
26,  2003  will  be  notified^  of  the  Board's 
decision  by  December  12,  2003.  See 
section  VI.F.  for  JBE  TA  Grant 
application  procedures. 

Scholarships.  The  Guideline  allocates 
up  to  $200,000  of  FY  2003  funds  for 
scholarships  to  enable  judges  and  court 
managers  to  attend  out-of-State 
education  and  training  programs. 

Scholarships  for  eligible  applicants 
are  approved  largely  on  a  "first  come, 
first  served"  basis,  although  the  Institute 
may  approve  or  disapprove  scholarship 
requests  in  order  to  achieve  appropriate 
balances  on  the  basis  of  geography, 
program  provider,  and  type  of  court  or 
applicant  (e.g.,  trial  judge,  appellate 
judge,  trial  coujt  administrator). 
Scholarships  will  be  approved  only  for 
programs  that  either  (1)  address  topics 
included  in  the  Guideline's  Special 
Interest  categories  (section  n.A.);  (2) 
enhance  the  skills  of  judges  and  court 
managers;  or  (3)  are  part  of  a  graduate 
degree  program  for  judges  or  court 
personnel. 

Applicants  interested  in  obtaining  a 
scholarship  for  a  program  beginning 
between  April  1  and  June  30,  2003  must 
submit  their  applications  and 
documents  between  January  3  and 
March  3,  2003.  For  programs  begiiming 
between  July  1  and  September  30,  2003, 
the  applications  and  documents  must  be 
submitted  between  April  1  and  June  2, 
2003.  For  programs  beginning  between 
October  1  and  December  31,  2003.  the 
applications  and  documents  must  be 
submitted  between  July  7  and  August 
29,  2003.  For  programs  beginning 
between  January  1  and  March  31,  2004, 
the  applications  and  documents  must  be 
submitted  between  October  1  and 
December  1,  2003.  See  section  VI.G.  for 
Scholarship  application  procedures. 

Continuation  Grants.  Continuation 
Grants  (see  sections  niD,  V.B.2.,  and 
VI.D.)  are  intended  to  enhance  the 
specific  program  or  service  begun 
during  the  iiutial  project  grant  period. 
The  Guideline  establishes  a  firm  limit 
for  Continuation  Grants  of  20%  of  the 
total  amount  projected  to  be  available 
for  all  Project  Grants  in  FY  2003,  i.e., 
$400,000.  Grantees  should  accordingly 
be  aware  that  the  award  of  a  grant  to 
support  a  project  does  not  constitute  a 
commitment  to  provide  continuation 
funding.  Under  the  Proposed  Guideline, 
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no  grant  awarded  in  FY  2003  would  be 
continued  for  more  than  five  years. 

An  applicant  for  a  Continuation  Grant 
must  submit  a  letter  notif5ring  the 
Institute  of  its  intent  to  seek  such 
funding  no  later  than  120  days  before 
the  end  of  the  current  grant  period.  The 
Institute  will  then  notify  the  applicant 
of  the  deadline  for  its  Continuation 
Grant  application. 

Recommendations  to  Grant  Writers 

Recommendations  to  Grant  Writers 
may  be  found  in  Appendix  A. 

The  following  Grant  Guideline  is 
proposed  by  the  State  Justice  Institute 
for  FY  2003: 

Table  of  Contents 

I.  The  Mission  of  the  State  Justice  Institute 
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IX.  Financial  Requirements 

X.  Grant  Adjustments 
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and  Contacts 
Appendix  D    Illustrative  List  of  Technical 

Assistance  Grants 
Appendix  E    Illustrative  List  of  Model 

Curricula 
Appendix  F    Project  Grant  Application 

Forms  (Forms  A,  B,  C,  Cl.  D,  and 

Disclosure  of  Lobbying  Activities) 
Appendix  G    Line-Item  Budget  Form  (Form 

E) 
Appendix  H    Scholarship  Application 

Forms  (Forms  Si  and  S2) 

I.  The  Mission  of  the  State  Justice 
Institute 

The  Institute  was  established  by  Pub. 
L.  98-620  to  improve  the  administration 
of  justice  in  the  State  courts  of  the 
United  States.  Incorporated  in  the  State 
of  Virginia  as  a  private,  nonprofit 
corporation,  the  Institute  is  charged,  by 
statute,  with  the  responsibility  to: 

•  Direct  a  national  program  of 
financial  assistance  designed  to  assure 
that  each  citizen  of  the  United  States  is 
provided  ready  access  to  a  fair  and 
effective  system  of  justice; 

•  Foster  coordination  and 
cooperation  with  the  Federal  judiciary; 

•  Promote  recognition  of  the 
importance  of  the  separation  of  powers 
doctrine  to  an  independent  judiciary; 
and 

•  Encourage  education  for  judges  and 
support  personnel  of  State  court  systems 
through  national  and  State 
organizations,  including  imiversities. 


To  accomplish  these  broad  objectives, 
the  Institute  is  authorized  to  provide 
funds  to  State  courts,  national 
organizations  which  support  and  are 
supported  by  State  courts,  national 
judicial  education  organizations,  and 
other  organizations  that  can  assist  in 
improving  the  quality  of  justice  in  the 
State  courts. 

The  Institute  is  supervised  by  an  11- 
member  Board  of  Directors  appointed  by 
the  President,  with  the  consent  of  the 
Senate.  The  Board  is  statutorily 
composed  of  six  judges,  a  State  court 
administrator,  and  four  members  of  the 
public,  no  more  than  two  of  whom  can 
be  of  the  same  political  party. 

Through  the  award  of  grants, 
contracts,  and  cooperative  agreements, 
the  Institute  is  authorized  to  perform  the 
following  activities: 

A.  Support  research,  demonstrations, 
special  projects,  technical  assistance, 
and  training  to  improve  the 
administration  of  justice  in  the  State 
courts; 

B.  Provide  for  the  preparation, 
publication,  and  dissemination  of 
information  regarding  State  judicial 
systems; 

C.  Participate  in  joint  projects  with 
Federal  agencies  and  other  private 
grantors; 

D.  Evaluate  or  provide  for  the 
evaluation  of  programs  and  projects 
funded  by  the  Institute  to  determine 
their  impact  upon  the  quality  of 
criminal,  civil,  and  juvenile  justice  and 
the  extent  to  which  they  have 
contributed  to  improving  the  quality  of 
justice  in  the  State  courts; 

E.  Encourage  and  assist  in  furthering 
judicial  education; 

F.  Encourage,  assist,  and  serve  in  a 
consulting  capacity  to  State  and  local 
justice  system  agencies  in  the 
development,  maintenance,  and 
coordination  of  criminal,  civil,  and 
juvenile  justice  programs  and  services; 
and 

G.  Be  responsible  for  the  certification 
of  national  programs  that  are  intended 
to  aid  and  improve  State  judicial 
systems. 

n.  Scope  of  the  Program 

As  set  forth  in  Section  I.,  the  Institute 
is  authorized  to  fund  projects 
addressing  a  broad  range  of  program 
areas.  However,  during  FY  2003,  the 
Institute  will  consider  applications  for 
funding  support  that  address  only  the 
topics  included  in  the  following  five 
program  categories  designated  by  the 
Board  as  being  of  special  interest.  Funds 
will  not  be  made  available  for  the 
ordinary,  routine  operation  of  court 
systems  or  programs  in  any  of  these 
areas. 


A^  Special  Interest  Pro-am  Categories 

The  Institute  is  interested  in  funding 
both  innovative  programs  and  programs 
of  proven  merit  fliat  can  be  replicated  in 
other  jm-isdictions.  The  Institute  is 
especially  interested  in  funding  projects 
that: 

•  Formulate  new  procedures  and 
techniques,  or  creatively  enhance 
existing  procedures  and  techniques; 

•  Addiress  aspects  of  the  State  judicial 
systems  that  are  in  special  need  of 
serious  attention; 

•  Have  national  significance  by 
developing  products,  services,  and 
techniques  that  may  be  used  in  other 
States;  and 

•  Create  and  disseminate  products 
that  effectively  transfer  the  information 
and  ideas  developed  to  relevant 
audiences  in  State  and  local  judicial 
systems,  or  provide  technical  assistance 
to  facilitate  the  adaptation  of  effective 
programs  and  procedures  in  other  State 
and  local  jurisdictions. 

A  project  will  be  identified  as  a 
Special  Interest  project  if  it  meets  the 
four  criteria  set  forth  above  and  (1)  it 
falls  within  the  scope  of  the  Special 
Interest  program  categories  designated 
below:  or  (2)  information  coming  to  the 
attention  of  the  Institute  from  the  State 
courts,  their  affiliated  organizations,  the 
research  literature,  or  other  sources 
demonstrates  that  the  project  responds 
to  another  special  need  or  interest  of  the 
State  coxuls. 

The  Board  has  designated  the  areas 
set  forth  below  as  Special  Interest 
program  categories.  The  order  of  listing 
does  not  imply  any  ordering  of  priorities 
among  the  categories.  For  a  complete 
list  of  projects  supported  in  previous 
years  in  each  of  these  categories,  please 
visit  the  Institute's  Internet  homepage  at 
http://www.statejustice.org/  and  click 
on  Grants  by  Category. 

1 .  Access  to  the  Courts 

This  category  includes  demonstration, 
evaluation,  research,  and  education 
projects  designed  to  improve  the 
responsiveness  of  courts  to  public 
concerns  regarding  the  fairness, 
accessibility,  timelfness,  and 
comprehensibility  of  the  court  process. 

The  Institute  is  particularly  interested 
in  supporting  iimovative  projects  that: 

•  Test  and  evaluate  new  approaches 
to  enhance  public  access  to  the  courts, 
including  demonstrations  of  iimovative 
collaborative  efforts  between  courts  and 
community  institutions  [e.g.,  bar 
associations,  legal  service  agencies, 
schools,  and  public  libraries)  to  enhance 
access  to  the  courts  by  people  without 
lawyers  (in  this  regard,  however. 
Institute  funds  may  not  be  used  to 


Federal  Register /Vol.  67,  No.  181 /Wednesday,  September  18,  2002 /Notices 


58845 


directly  or  indirectly  support  legal 
representation  of  individuals  in  specific 
cases);  and 

•  Develop  and  test  a  range  of 
strategies,  methodologies,  guidelines, 
and  outcome  measures  to  evaluate  the 
effectiveness  of  programs  established  to 
assist  people  without  lawyers. 

2.  Application  of  Technology  in  the 
Courts 

This  category  includes  the  testing  of 
iimovative  applications  of  technology  to 
improve  the  operation  of  court 
management  systems  and  judicial 
practices  at  both  the  trial  and  appellate 
court  levels.  The  Institute  seeks  to 
support  local  experiments  with 
promising  but  untested  applications  of 
technology  in  the  courts  that  include  an 
evaluation  of  the  impact  of  the 
technology  in  terms  of  costs,  benefits, 
and  staff  workload,  and  a  training 
component  to  assure  that  staff  is 
appropriately  educated  about  the 
purpose  and  use  of  the  new  technology. 
In  this  context,  "untested"  includes 
novel  applications  of  technology 
developed  for  the  private  sector  that 
have  not  previously  been  applied  in  the 
courts. 

The  Institute  is  particularly  interested 
in  supporting  efforts  to  test  and  evaluate 
technologies  that,  if  successfully 
implemented,  would  significantly  re- 
engineer  the  way  that  courts  currently 
do  business,  including  projects  that 
would: 

^  Demonstrate  and  evaluate  the 
delivery  of  technology  to  rural  courts 
through  an  Internet-based  "application 
service  provider"  approach; 

•  Evsuuate  approaches  for 
electronically  filing  pleadings,  briefs, 
and  other  documents;  approaches  to 
integrate  electronic  filing  and  electronic 
document  management:  and  the  impact 
of  electronic  court  record  systems  on 
case  management  and  court  procedures; 

•  Test  and  evaluate  the  use  of 
Geographic  Information  System  (GIS) 
software  as  a  means  of  examining  and 
improving  courts'  outreach  to  particular 
segments  of  the  communities  tixey  serve; 

•  Demonstrate  and  evaluate 
innovative  applications  of  voice 
recognition  technologies  in  the 
adjudication  process; 

•  Demonstrate  and  evaluate  the  use  of 
expert  system  technology  to  assist 
judicial  decision-making;  and 

•  Evaluate  innovative  applications  of 
technology  designed  to  ensure  the  safety 
of  all  who  use  and  work  in  the  courts. 

3.  Children  and  Families  in  Court 

This  category  includes  education, 
demonstration,  evaluation,  technical 
assistance,  and  research  projects  to 


identify  and  inform  judges  of 
innovative,  effective  approaches  for 
handling  cases  involving  children  and 
families.  The  Institute  is  particularly 
interested  in  projects  that  would: 

•  Demonstrate  and  evaluate 
innovative  approaches  to  manage  and 
coordinate  cases  and  proceedings 
involving  multiple  members  of  the  same 
family; 

•  Demonstrate  and  evaluate  the 
effectiveness  of  a  "one  social  worker/ 
one  family"  or  judge-social  worker  team 
approach  to  handling  child  abuse  and 
neglect  cases; 

•  Develop  and  test  innovative 
protocols,  procedures,  educational 
programs,  and  other  measures  to 
address  the  service  needs  of  children 
exposed  to  family  violence  and  the 
methods  for  mitigating  those  effects 
when  issuing  protection,  custody, 
visitation,  or  other  orders; 

•  Educate  judges  about  how  to 
interpret  and  evaluate  evidence 
presented  by  psychologists, 
psychiatrists,  and  other  professionals 
appearing  in  child  custody  and 
visitation  cases  involving  domestic 
violence  between  the  parents; 

•  Develop  and  test  the 
implementation  of  a  differentiated  case 
management  system  for  handling  child 
custody  disputes; 

•  Develop  and  evaluate  educational 
programs  addressing  a  collaborative 
community  approach  to  reducing  and 
preventing  domestic  violence  for  a 
multidisciplinary  audience  that 
includes  judges,  prosecutors,  defense 
attorneys,  victim  advocates,  doctors, 
and  social  services  providers; 

•  Evaluate  the  impact  of  court 
policies  and  procedures  and 
collaborative  community  approaches 
designed  to  ensure  that  juvenile  sex 
offenders  have  access  to  an  appropriate 
array  of  services; 

•  Create  and  test  educational 
programs,  guidelines,  and  monitoring 
systems  to  assure  that  the  juvenile 
justice  system  meets  the  needs  of  girls 
and  children  of  color;  and 

•  Develop  and  test  educational 
programs  to  assure  that  everyone 
coining  into  contact  with  courts  serving 
children  and  families  is  treated  with 
dignity,  respect,  and  courtesy. 

Institute  funds  may  not  be  used  to 
provide  operational  support  to  programs 
offering  direct  services  or  compensation 
to  victims  of  crimes.  (Applicants 
interested  in  obtaining  such  operational 
support  should  contact  the  Office  for 
Victims  of  Crime  [OVCl,  Office  of 
Justice  Programs,  U.S.  Department  of 
Justice,  or  the  agency  in  their  State  that 
awards  OVC  funds  to  State  and  local 


victim  assistance  and  compensation 
programs.) 

4.  Judicial  Branch  Education 

The  Institute  is  interested  in 
supporting  an  array  of  projects  that  will 
continue  to  strengthen  and  broaden  the 
availability  of  court  education  programs 
at  the  State,  regional,  and  national 
levels.  This  category  is  divided  into 
three  subsections:  (a)  Innovative 
Educational  Programs:  (b)  Judicial 
Branch  Education  Technical  Assistance 
Projects;  and  (c)  Scholarships. 

a.  Innovative  Educational  Programs. 
This  category  includes  support  for  the 
development  and  pilot-testing  of 
innovative,  high-quality  educational 
programs  for  trial  and  appellate  judges 
or  court  personnel  that  address  key 
issues  of  concern  to  the  nation's  courts, 
or  help  local  courts  or  State  court 
systems  develop  or  enhance  their 
capacity  to  deliver  quality  continuing 
education. 

Programs  may  be  designed  for 
presentation  at  the  local.  State,  regional, 
or  national  level.  Ordinarily,  court  ' 
education  programs  should  be  based  on 
an  assessment  of  the  needs  of  the  target 
audience;  include  clearly  stated  learning 
objectives  that  delineate  the  new 
knowledge  or  skills  participants  will 
acquire  (as  opposed  to  a  description  of 
what  will  be  taught);  incorporate  adult 
education  principles  and  multiple 
teaching/learning  methods:  and  result  in 
the  development  of  a  curriculum  as 
defined  in  section  III.E. 

The  Institute  is  particularly  interested 
in  supporting  the  development  of 
educational  programs  that: 

•  Educate  State  court  judges,  law 
clerks,  and  staff  counsel  about  capital 
case  law,  DNA  evidence,  and  other  legal 
and  scientific  issues  related  to  the  trial 
and  appeal  of  capital  cases: 

•  Educate  State  court  judges  and 
court  personnel  about  special  problems 
related  to  the  adjudication  of  capital 
cases,  including  jury  voir  dire,  jury 
sequestration,  sentencing  hearings, 
court  security,  and  media  managemeilt; 

•  Educate  judges  and  court  officials 
about  the  threat  of  terrorism  and  steps 
they  can  take  to  effectively  protect 
courthouses  against  acts  of  terrorism; 

•  Assist  judges,  court  managers, 
commimity  leaders,  and  other  State  or 
local  government  agency  administrators 
in  collaboratively  developing  and 
evaluating  courthouse  security  policies 
and  programs,  and  disaster  recovery 
plans; 

•  Develop  and  test  curricula  and 
materials  designed  to  familiarize  judges 
and  court  managers  with  the  need  for 
and  key  elements  of  effective  assistance 
programs  for  people  without  lawyers. 
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and  the  resources  reqiiired  to  sustain 
them;  and 

•  Examine  the  long-tenn  cognitive 
effects  of  substance  abuse  (including 
alcohol)  and  their  implications  for 
compliance  with  court  orders,  probation 
conditions,  release,  visitation  orders, 
etc. 

b.  Judicial  Branch  Education 
Technical  Assistance  Projects.  The 
Board  is  reserving  up  to  $300,000  to 
support  technical  assistance  and  on-site 
consultation  in  planning,  developing, 
and  administering  comprehensive  and 
specialized  State  judicial  branch 
education  programs,  as  well  as  the 
adaptation  of  model  curricula 
previously  developed  with  SJl  funds. 

The  goals  of  the  Judicial  Branch 
Education  Technical  Assistance 
Program  (JBE  TA)  are  to: 

(1)  Provide  State  and  local  courts  with 
expert  assistance  in  developing 
systematic  or  innovative  judicial  branch 
education  programming  as  well  as 
improved  methods  for  assessing  the 
need  for  and  evaluating  the  impact  of 
court  education  programs;  and 

(2)  Enable  coiirts  to  modify  a  model 
curriculum,  course  module,  or 
conference  program  developed  with  SJI 
funds  to  meet  a  particular  State's  or 
locaLjurisdiction's  educational  needs; 
train  instructors  to  present  portions  or 
all  of  the  curriculum;  and  pilot-test  it  to 
determine  its  appropriateness,  quality, 
and  effectiveness.  An  illustrative  but 
non-inclusive  list  of  the  curricula  that 
may  be  appropriate  for  adaptation  is 
contained  in  Appendix  E. 

Only  State  or  local  courts  may  apply 
for  JBE  TA  funding.  Application 
procedures  may  be  found  in  Section 
VI.F. 

c.  Scholarships  for  fudges  and  Court 
Managers.  The  Institute  is  reserving  up 
to  $200,000  to  support  a  scholarship 
program  for  State  judges  and  court 
managers.  The  purposes  of  the 
scholarship  program  are  to: 

•  Enhance  the  skills,  knowledge,  and 
abilities  of  judges  and  court  managers; 

•  Enable  State  court  judges  and  court 
managers  to  attend  out-of-State 
educational  programs  sponsored  by 
national  and  State  providers  that  they 
could  not  otherwise  attend  because  of 
limited  State,  local,  and  personal 
budgets;  and 

•  Provide  States,  judicial  educators, 
and  the  Institute  with  evaluative 
information  on  a  range  of  judicial  and 
court-related  education  programs. 

Scholarships  will  be  granted  to 
individuals  only  for  the  purpose  of 
attending  an  out-of-State  educational 
program  within  the  United  States. 
Application  procedures  may  be  found  in 
Section  VI.G. 


5.  The  Relationship  Between  State  and 
Federal  Courts 

This  category  includes  education, 
research,  demonstration,  and  evaluation 
projects  designed  to  facilitate 
appropriate  and  effective 
communication,  cooperation,  and 
coordination  between  State  and  Federal 
courts. 

The  Institute  is  partictilarly  interested 
in  iimovative  projects  that: 

•  Evaluate  State  and  Federal  courts' 
experiences  with  capital  cases  to 
identify  reasons  for  reversals  of  trial 
court  convictions,  barriers  to  timely 
disposition,  and  steps  that  can  be  taken 
to  minimize  reversals  and  undue  delay; 

•  Educate  judges  about  capital  case 
law,  DNA  evidence,  and  judicial 
administration  issues  arising  from  death 
penalty  cases,  e.g.,  court  seciuity,  jury 
sequestration,  and  media  management; 

•  Coordinate  and  process  mass  tort 
cases  fairly  and  efficiently  at  the  trial 
and  appellate  levels;  and 

•  Provide  technical  assistance 
nationwide  to  help  court  officials 
develop  effective  emergency  responses 
to  acts  of  terrorism. 

B.  "Think  Pieces" 

This  category  addresses  the 
development  of  essays  of  publishable 
quality  directed  to  the  court  community. 
The  essays  should  explore  emerging 
issues  that  could  result  in  significant 
changes  in  court  process  or  judicial 
administration  and  their  implications 
for  the  future  for  judges,  court  managers, 
policy-makers,  and  the  public.  Grants 
supporting  such  projects  are  limited  to 
no  more  than  $10,000.  Applicants 
should  follow  the  procedures  explained 
in  section  VI.B.  of  this  Guideline. 

Think  piece  topics  are  limited  to  the 
five  Special  Interest  categories  listed  in 
section  U.A.  of  this  Guideline. 

C.  The  Solutions  Project 
1.  Overview 

The  Board  of  Directors  is  reserving  up 
to  $800,000  to  support  the  Solutions 
Project,  a  process  intended  to  infuse  the 
State  courts  with  the  ability  to  develop 
iimovative  and  creative  ways  to  addr^s 
the  problems  they  face  and  provide  a 
mechanism  to  transfer  these  ideas  . 
throughout  the  nation.  In  addition  to 
providing  State  courts  with  an  array  of 
promising  solutions  to  their  most 
pressing  problems,  the  Solutions  Project 
will  generate  consensus  on  projects, 
ideas,  and  programs  that  merit 
additional  Federal  funding  support" 
because  of  their  broad  appeal  and 
promise. 

The  process  will  entail  five  steps: 


a.  Information  collection  about  the 
specific  needs  of  the  State  courts,  the 
efforts  the  courts  have  made  to  date  to 
address  those  needs,  and  other  possible 
solutions; 

b.  Information  analysis; 

c.  A  national  event,  e.g.,  an  in-person 
or  virtual  conference,  to  identify  the 
most  promising  solutions  to  the  State 
courts'  most  critical  problems; 

d.  Development  of^a  comprehensive 
catalogue  of  promising  solutions;  and; 

e.  Distribution  of  a  final  product 
clearly  stating  both  the  problems  facing 
State  courts,  as  well  as  real  and 
promising  solutions,  to  State  court 
leaders  and  other  interested  parties. 

2.  State  Court  Information  Collection 
Grants 

Grants  of  up  to  $20,000  are  available 
to  State  court  systems  interested  in 
undertaking  a  town  hall  meeting,  focus 
groups,  survey(s),  or  other  initiatives 
designed  to  (a)  collect  information  about 
the  problems  facing  their  courts,  (b) 
assess  the  effectiveness  of  the  solutions 
the  court  system  has  developed  to 
respond  to  those  problems,  or  (c)  solicit 
the  public's  recommendations  about 
other  potential  solutions.  Only  State 
supreme  courts  or  State  court 
administrative  offices  may  apply  for 
these  grants.  See  section  VI.C.1.  for  the 
application  procedures. 

A.  grant  or  grants  will  be  awarded  to 
support  the  remaining  work  outlined  in 
the  five  steps  listed  above.  Applicants 
are  encouraged  to  include  creative  uses 
of  technology  to  maximize  participation 
in  the  project  and  distribution  of  the 
final  product.  Applications  should 
conform  to  the  requirements  set  forth  in 
section  VI.A.  for  Inject  Grants. 

D.  Technical  Assistance  Grants 

The  Board  will  set  aside  up  to 
$300,000  to  support  the  provision  of 
technical  assistance  to  State  and  local 
courts.  The  program  is  designed  to 
provide  State  and  local  courts  with 
sufficient  support  to  obtain  technical 
assistance  to  diagnose  a  problem, 
develop  a  response  to  that  problem,  and 
implement  any  needed  changes.  The 
Institute  will  reserve  sufficient  funds 
each  quarter  to  asstire  the  availability  of 
Technical  Assistance  Grants  throughout 
the  year. 

Technical  Assistance  Grants  are 
limited  to  no  more  than  $30,000  each, 
and  may  cover  the  cost  of  obtaining  the 
services  of  expert  consultants;  travel  by 
a  team  of  officials  from  one  court  to 
examine  a  practice,  program,  or  facility 
in  another  jurisdiction  that  the 
applicant  court  is  interested  in 
replicating;  or  both.  Normally,  the 
technical  assistance  must  be  completed 
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within  12  months  after  the  start  date  of 
the  grant. 

Only  a  State  or  local  court  may  apply 
for  a  Technical  Assistance  grant.  The 
application  procedures  may  be  found  in 
section  VI.E. 

m.  Definitions 

The  following  definitions  apply  for 
the  purposes  of  this  Guideline: 

A.  Acknowledgment  ofSfl  Support 

The  prominent  display  of  the  SJI  logo 
on  the  frtmt  cover  of  a  written  product 
or  in  the  opening  frames  of  a  videotape 
developed  with  Institute  support,  and 
inclusion  of  a  brief  statement  on  the 
inside  frt>nt  cover  or  title  page  of  the 
document  or  the  opening  frames  of  the 
videotape  identifying  the  grant  number. 
See  section  Vni.A.ll.a.(2)  for  the 
precise  wording  of  the  statement. 

B.  Application 

A  formal  request  for  an  Institute  grant. 
A  complete  application  consists  of: 
Form  A — ^Application;  Form  B — 
Certificate  of  State  Approval  (for 
applications  from  local  trial  or  appellate 
courts  or  agencies);  Form  C — Project 
Budget/Tabular  Format  or  Form  Cl — 
Project  Budget/Spreadsheet  Format; 
Form  D — ^Assurances;  Disclosure  of 
Lobbying  Activities;  a  detailed  25-page 
description  of  the  need  for  the  project 
and  all  related  tasks,  including  the  time 
frame  for  completion  of  each  task,  and 
staffing  requirements;  and  a  detailed 
budget  narrative  that  provides  the  basis 
for  all  costs.  See  section  VI.  for  a 
.  complete  description  of  application 
submission  requirements.  See  Appendix 
F  for  the  Project  Grant  application 
forms. 

C.  Close-Out 

The  process  by  which  the  Institute 
determines  that  all  applicable 
administrative  and  fbiandal  actions  and 
all  required  grant  work  have  been 
completed  by  both  the  grantee  and  the 
Institute. 

D.  Ck>ntinuation  Grant 

A  grant  lasting  no  longer  than  15 
months  to  permit  completion  of 
activities  initiated  tmder  an  existing 
Institute  grant  or  enhancement  of  the 
products  or  services  produced  during 
the  prior  grant  period.  See  section  VI.D. 
for  a  complete  description  of 
continuation  application  requirements. 

E.  Curriculum 

The  materials  needed  to  replicate  an 
education  or  training  program 
developed  with  grant  funds  including, 
but  not  limited  to:  the  learning 
objectives:  the  presentation  methods;  a 


sample  agenda  or  schedule;  an  outline 
of  presentations  and  relevant 
instructors'  notes;  copies  of  overhead 
transparencies  or  other  visual  aids; 
exercises,  case  studies,  hypotheticals, 
quizzes,  and  other  materials  for 
involving  the  participants;  background 
materials  for  participants;  evaluation 
forms;  and  suggestions  for  replicating 
the  program,  including  possible  faculty 
or  the  preferred  qualifications  or 
experience  of  those  selected  as  facility. 

F.  Designated  Agency  or  Council 

The  office  or  judicial  body  which  is 
authorized  under  State  law  or  by 
delegation  from  the  State  Supreme 
Court  to  approve  applications  for  SJI 
grant  funds  and  to  receive,  administer, 
and  be  accoimtable  for  those  funds. 

G.  Disclaimer 

A  brief  statement  that  must  be 
included  at  the  beginning  of  a  document 
or  in  the  opening  frames  of  a  videotape 
produced  with  Institute  support  that 
specifies  that  the  points  of  view 
expressed  in  the  document  or  tape  do 
not  necessarily  represent  the  official 
position  or  policies  of  the  Institute.  See 
section  Vin.A.ll.a.(2)  for  the  precise 
wording  of  this  statement. 

H.  Grant  Adjustment 

A  change  in  the  design  or  scope  of  a 
project  from  that  described  in 
theapproved  application,  acknowledged 
in  writing  by  the  Institute.  See  section 
X.A  for  a  list  of  the  types  of  changes 
requiring  a  formal  grant  adjustment. 
Ordinarily,  changes  requiring  a  Grant 
Adjusunent  (including  budget 
reallocations  between  direct  cost 
categories  that  individually  or 
cumulatively  exceed  five  percent  of  the 
approved  original  budget)  shoiild  be 
requested  at  least  30  days  in  advance  of 
the  implementation  of  the  requested 
change. 

/.  Grantee 

The  organization,  entity,  or  individual 
to  which  an  award  of  Institute  funds  is 
made.  For  a  grant  based  on  an 
application  from  a  State  or  local  court, 
grantee  refers  to  the  State  Supreme 
Court  or  its  designee. 

/.  Human  Subjects 

Individuals  who  are  participants  in  an 
experimental  procedure  or  who  are 
asked  to  provide  information  about 
themselves,  their  attitudes,  feelings, 
opinions,  and/or  experiences  through  an 
interview,  questionnaire,  or  other  data 
collection  technique. 


K.  Judicial  Branch  Education  Technical 
Assistance  (fBE  TA)  Grant 

A  grant  of  up  to  $20,000  awarded  to 
a  State  or  local  court  to  support  expert 
assistance  in  designing  or  delivering 
judicial  branch  education  programming, 
and/or  the  adaptation  of  an  education 
program  based  on  an  SJI-supported 
cuniculum  that  was  previously 
developed  and  evaluated  under  an  SJI 
Project  Grant.  See  also  section  VI.F.  for 
a  complete  description  of  JBE  TA  Grant 
application  requirements. 

L.  Match 

The  portion  of  project  costs  not  borne 
by  the  Institute.  Match  includes  both  in- 
kind  and  cash  contributions.  Cash 
match  is  the  direct  outlay  of  fimds  by 
the  grantee  to  support  the  project  In- 
kind  match  consists  of  contributions  of 
time,  services,  space,  supplies,  etc., 
made  to  the  project  by  the  grantee  or 
others  (e.g.,  advisory  board  members) 
working  directly  on  the  project. 

Under  normal  circumstances, 
allowable  match  may  be  incurred  only 
during  the  project  period.  When  | 

appropriate,  and  with  the  prior  written 
permission  of  the  Institute,  match  may 
be  incurred  from  the  date  of  the  Board 
of  Directors'  approval  of  an  award. 
Match  does  not  include  project-related 
income  such  as  tuition  or  revenue  from 
the  sale  of  grant  products,  or  the  time  of 
participants  attending  an  education 
program.  Amounts  contributed  as  cash 
or  in-kind  match  may  not  be  recovered 
through  the  sale  of  grant  products 
during  or  following  the  grant  period. 

See  section  VIII.A.8.  for  the  Institute's 
matching  requirements. 

M.  Products 

Tangible  materials  resulting  from 
funded  projects  including,  but  not 
limited  to:  Curricula:  monographs; 
reports;  books;  articles;  manuals; 
handbooks;  benchbooks;  guidelines; 
videotapes;  audiotapes;  computer 
software;  and  CD-ROM  disks. 

N.  Project  Grant 

An  initial  grant  lasting  up  to  15 
months  to  support  an  innovative 
education,  research,  demonstration,  or 
technical  assistance  project  that  can 
improve  the  administration  of  justice  in 
State  courts  nationwide.  Ordinarily,  a 
project  grant  may  not  exceed  $200,000 
a  year;  however,  a  grant  in  excess  of 
$150,000  is  likely  to  be  rare  and 
awarded  only  to  support  highly 
promising  projects  that  will  have  a 
significant  national  impact.  See  section 
VI.A.  for  a  complete  description  of 
Project  Grant  application  requirements. 
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O.  Project-Related  Income 

Interest,  royalties,  registration  and 
tuition  fees,  proceeds  from  the  sale  of 
products,  and  other  earnings  generated 
as  a  resiUt  of  an  Institute  grant.  Project- 
related  income  may  not  be  counted  as 
match.  For  a  more  complete  description 
of  different  types  of  project-related 
income,  see  section  IX.G. 

P.  Scholarship 

A  grant  of  up  to  $1,500  awarded  to  a 
judge  or  court  employee  to  cover  the 
cost  of  tuition  for  and  transportation  to 
and  from  an  out-of-State  educational 
program  within  the  United  States.  See 
section  VI.G.  for  a  complete  description 
of  scholarship  application  requirements. 

Q.  Special  Condition 

A  requirement  attached  to  a  grant 
award  that  is  unique  to  a  particidar 
project. 

R.  State  Supreme  Court 

The  highest  appellate  court  in  a  State, 
or,  for  the  purposes  of  the  Institute 
pn^ram,  a  constitutionally  or 
legislatively  established  judicial  council 
that  acts  in  place  of  that  coiul.  In  States 
having  more  than  one  court  with  final 
appellate  authority.  State  Supreme 
Court  means  that  court  which  also  has 
administrative  responsibility  for  the 
State's  judicial  system.  State  Supreme 
Court  also  includes  the  office  of  the 
court  or  council,  if  any,  it  designates  to 
perform  the  functions  described  in  this 
Guideline. 


S.  Subgrantee 

A  State  or  local  court  which  receives 
Institute  funds  through  the  State 
Supreme  Court. 

T.  Technical  Assistance  Grant 

A  grant,  lasting  up  to  12  months,  of 
up  to  $30,000  to  a  State  or  local  coiut 
to  support  outside  expert  assistance  in 
diagnosing  a  problem  and  developing 
and  implementing  a  response  to  that 
problem.  See  section  VI.E.  for  a 
complete  description  of  technical 
assistance  grant  application 
requirements.        | 

IV.  Eligibility  for  Award 

The  Institute  is  authorized  by 
Congress  to  award  grants,  cooperative 
agreements,  and  contracts  to  the 
following  entities  and  types  of 
organizations: 

A.  State  and  local  courts  and  their 
agencies  (42  U.S.C.  10705(b)(1)(A)). 
Each  application  fbr  funding  from  a 
State  or  local  court  must  be  approved, 
consistent  with  State  law,  by  the  State's 
Supreme  Court  or  its  designated  agency 
or  council.  The  latter  shaU  receive  all 


Institute  funds  awarded  to  such  courts 
and  be  responsible  for  assuring  proper 
administration  of  Institute  funds,  in 
accordance  with  section  IX.C.2.  of  this 
Guideline. 

B.  National  nonprofit  organizations 
controlled  by,  operating  in  conjunction 
with,  and  serving  the  judicial  branches 
of  State  governments  (42  U.S.C. 
10705(b)(1)(B)). 

C.  National  nonprofit  orgaiuzations 
for  the  education  and  training  of  judges 
and  support  personnel  of  the  judicial 
branch  of  State  governments  (42  U.S.C. 
10705(b)(1)(C)).  An  applicant  is 
considered  a  national  education  and 
training  applicant  under  section 
10705(b)(1)(C)  if: 

1.  The  principal  purpose  or  activity  of 
the  applicant  is  to  provide  education 
and  training  to  State  and  local  judges 
and  court  personnel;  and 

2.  The  applicant  demonstrates  a 
record  of  substantial  experience  in  the 
field  of  judicial  education  and  training. 

D.  Other  eligible  grant  recipients  (42 
U.S.C.  10705(b)(2)(A)-(D)). 

1.  Provided  that  the  objectives  of  the 
project  can  be  served  better,  the  Institute 
is  also  authorized  to  make  awards  to: 

a.  Nonprofit  organizations  with 
expertise  in  judicial  administration; 

b.  Institutions  of  higher  education; 

c.  Individuals,  partnerships,  firms, 
corporations  (for-profit  organizations 
must  waive  their  fees);  and 

d.  Private  agencies  with  expertise  in 
judicial  administration. 

2.  The  Institute  may  also  make  awards 
to  State  or  local  agencies  and 
institutions  other  than  coi^ts  for 
services  that  caimot  be  adequately 
provided  through  nongovernmental 
arrangements  (42  U.S.C.  10705(b)(3)). 

"E.  inter-agency  Agreements.  The 
Institute  may  enter  into  inter-agency 
agreements  with  Federal  agencies  (42 
U.S.C.  10705(b)(4))  and  private  funders 
to  support  projects  consistent  with  the 
purposes  of  the  State  Justice  Institute 
Act. 

V.  Types  of  Projects  and  Grants;  Size  of 
Awards 

A.  Types  of  Projects 

The  Institute  supports  the  following 
general  types  of  projects: 

1.  Education  and  training; 

2.  Research  and  evaluation; 

3.  Demonstration;  and 

4.  Technical  assistance. 

B.  Types  of  Grants 

The  Institute  supports  the  following 
types  of  grants: 

1.  Project  Grants 

See  sections  n.A.  and  B.,  and  VI. A. 
The  Institute  places  no  annual 


limitations  on  the  overall  number  of 
project  grant  awards  or  the  number  of 
awards  in  each  Special  Interest  category. 

As  part  of  the  Solutions  Project,  the 
Institute  will  make  grants  available  to 
State  court  systems  to  support  the 
collection  of  information  about  the  most 
critical  problems  facing  the  State  courts, 
and  promising  solutions  to  those 
problems.  See  sections  II.C.  and  VI.C. 

2.  Continuation  Grants 

See  sections  III.D.  and  VI.D.  to  FY 
2003,  the  tostitute  is  allocating  no  more 
than  20%  of  available  grant  fimds  for 
continuation  grants. 

3.  Technical  Assistance  Grants 

See  sectioH^II.D.  and  VI.E.  to  FY 
2003,  the  tostitute  is  reserving  up  to 
$300,000  for  these  grants. 

4.  Judicial  Branch  Education  Technical 
Assistance  Grants 

See  sections  II.A.4.b.,  III.K.,  and  VI.F. 
to  FY  2003,  the  Institute  is  reservmg  up 
to  $300,000  for  Judicial  Branch 
Education  Technical  Assistance  Grants, 
which  mcludes  adaptations  of  curricida 
previously  developed  with  SJI  fundtog. 

5.  Scholarships 

See  sections  II.A.4.C..  lU.P..  and  VI.G. 
to  FY  2003,  the  tostitute  is  reserving  up 
to  $200,000  for  scholarships  for  judges 
and  court  employees.  The  Institute  will 
reserve  sufficient  funds  each  quarter  to 
assure  the  availability  of  scholarships 
throughout  the  year. 

C.  Maximum  Size  of  Awards 

1.  Except  as  specified  below, 
applicants  for  new  Project  Grants  and 
contmuation  grants  may  request  funding 
m  amoimts  up  to  $200,000  for  15 
months,  althou^  new  and  continuation 
awards  in  excess  of  $150,000  are  likely 
to  be  rare  and  to  be  made,  if  at  all,  only 
for  highly  promismg  proposals  that  will 
have  a  significant  impact  nationally. 

2.  Applicants  for  Solutions  Project 
Grants  may  request  funding  m  amounts 
up  to  $20,000. 

3.  Applicants  for  Technical 
Assistance  Grants  may  request  funding 
m  amounts  up  to  $30,000. 

4.  Applicants  for  Judicial  Branch 
Education  Technical  Assistance  Grants 
may  request  funding  m  amoimts  up  to 
$20,000. 

5.  Applicants  for  scholarships  may 
request  funding  to  amoimts  up  to 
$1,500. 

D.  Length  of  Grant  Periods 

1.  Grant  periods  for  all  new  and 
contmuation  projects  ordinarily  may  not 
exceed  15  mcmtfais.  Absent  extraordinary 
circumstances,  no  grant  awarded  m  FY 
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2003  will  contmue  for  more  than  five 
years. 

2.  Grant  periods  for  Technical 
Assistance  Grants  and  Judicial  Branch 
Education  Technical  Assistance  Grants 
ordtoarily  may  not  exceed  12  months. 

VI.  Applications 

A.  Project  Grants 

An  application  for  a  Project  Grant 
must  include  an  application  form; 
budget  forms  (with  appropriate 
documentation);  a  project  abstract  and 
program  narrative;  a  disclosure  of 
lobbying  form,  when  applicable;  and 
certam  certifications  and  assurances 
(see  below).  See  Appendix  F  for  the 
Project  Grant  application  forms.  For  a 
summary  of  the  application  process, 
visit  the  Institute's  Web  site  [http:// 
www.statejustice.org)  and  click  on  On- 
line Tutorials,  then  Project  Grant. 

1.  Forms 

a.  Application  Form  (Form  A).  The 
application  form  requests  basic 
information  regarding  the  proposed 
project,  the  applicant,  and  the  total 
amount  of  funding  requested  from  the 
tostitute.  It  also  requires  the  signature  of 
an  individual  authorized  to  certify  on 
behalf  of  the  applicant  that  the 
information  contained  in  the 

'application  is  true  and  complete;  that 
submission  of  the  application  has  been 
authorized  by  the  applicant;  and  that  if 
funding  for  the  proposed  project  is 
approved,  the  applicant  will  comply 
with  the  requirements  and  conditions  of 
the  award,  mcluding  the  assurances  set 
forth  to  Form  D. 

b.  Certificate  of  State  Approval  (Form 
B).  An  application  from  a  State  or  local 
court  must  mclude  a  copy  of  Form  B 
signed  by  the  State's  Chief  Justice  or 
Chief  Judge,  the  director  of  the 
designated  agency,  or  the  head  of  the 
designated  council.  The  signature 
denotes  that  the  proposed  project  has 
been  approved  by  the  State's  highest 
court  or  the  agency  or  council  it  ha^ 
designated.  It  denotes  further  that  if 
funding  for  the  project  is  approved  by 
the  Institute,  the  court  or  the  specified 
designee  will  receive,  administer,  and 
be  accountable  for  the  awarded  funds. 

c.  Budget  Forms  (Form  C  or  Cl). 
Applicants  may  submit  the  proposed 
project  budget  either  m  the  tabiilar 
format  of  Form  C  or  in  the  spreadsheet 
format  of  Form  Cl.  Applicants 
requesttog  $100,000  or  more  are 
strongly  encouraged  to  use  the 
spreadsheet  format.  If  the  proposed 
project  period  is  for  more  than  a  year, 

a  separate  form  should  be  submitted  for 
each  year  or  portion  of  a  year  for  which 


grant  support  is  requested,  as  well  as  for 
the  total  length  of  the  project. 

to  addition  to  Form  C  or  Cl, 
applicants  must  provide  a  detailed 
budget  narrative  providmg  an 
explanation  of  the  basis  for  the 
estimates  in  each  budget  category.  (See 
section  V1.A.4.  below.) 

If  funds  from  other  sources  are 
required  to  conduct  the  project,  either  as 
match  or  to  support  other  aspects  of  the 
project,  the  source,  current  status  of  the 
request,  and  anticipated  decision  date 
must  be  provided. 

d.  Assurances  (Form  D).  This  form 
lists  the  statutory,  regulatory,  and  policy 
requirements  with  which  recipients  of 
tostitute  funds  must  comply. 

e.  Disclosure  of  Lobbying  Activities. 
Applicants  other  than  units  of  State  or 
local  government  are  required  to 
disclose  whether  they,  or  another  entity 
that  is  part  of  the  same  organization  as 
the  applicant,  have  advocated  a  position 
before  Congress  on  any  issue,  and  to 
identify  the  specific  subjects  of  their 
lobbying  efforts.  (See  section  VIII.A.7.) 

2.  Project  Abstract 

The  abstract  should  highlight  the 
purposes,  goals,  methods,  and 
anticipated  benefits  of  the  proposed 
project.  It  should  not  exceed  1  single- 
spaced  page  on  8V2  by  11  mch  paper. 

3.  Program  Narrative 

The  program  narrative  for  an 
application  may  not  exceed  25  double- 
spaced  pages  on  8V2  by  11  mch  paper. 
Margins  must  be  at  least  1  inch,  and 
type  size  must  be  at  least  12-pomt  and 
12  cpi.  The  pages  should  be  numbered. 
This  page  limit  does  not  include  the 
forms,  the  abstract,  the  budget  narrative, 
and  any  appendices  containmg  resumes 
and  letters  of  cooperation  or 
endorsement.  Additional  background 
material  should  be  attached  only  if  it  is 
essential  to  impart  a  clear 
understanding  of  the  proposed  project. 
Numerous  and  lengthy  appendices  are 
strongly  discouraged. 

The  program  narrative  should  address 
the  following  topics: 

a.  Project  Objectives.  The  applicant 
should  include  a  clear,  concise 
statement  of  what  the  proposed  project 
is  totended  to  accomplish,  to  stating  the 
objectives  of  the  project,  applicants 
should  focus  on  the  overall 
programmatic  objective  [e.g.,  to  enhance 
understanding  and  skills  regarding  a 
specific  subject,  or  to  determine  how  a 
certam  pro<»dure  affects  the  court  and 
litigants)  rather  than  on  operational 
objectives  {e.g.,  provide  training  for  32 
judges  and  court  managers,  or  review 
data  from  300  cases). 


b.  Program  Areas  to  be  Covered.  The 
applicant  should  note  the  Special 
Interest  category  or  categories  that  are 
addressed  by  the  proposed  project  (see 
section  II.A.). 

c.  Need  for  the  Project.  If  the  project 
is  to  be  conducted  in  any  specific 
location(s),  the  applicant  should  discuss 
the  particular  needs  of  the  project  8ite(s) 
to  be  addressed  by  the  project  and  why 
those  needs  are  not  being  met  through 
the  use  of  existing  programs, 
procedures,  services,  or  other  resources. 

If  the  project  is  not  site-specific,  the 
applicant  should  discuss  the  problems 
that  the  proposed  project  would 
address,  and  why  existing  programs, 
procedures,  services,  or  other  resources 
cannot  adequately  resolve  those 
problems.  The  discussion  should 
include  specific  references  to  the 
relevant  literature  and  to  the  experience 
in  the  field. 

d.  Tasks,  Methods  and  Evaluation.  (1) 
Tasks  and  Methods.  The  applicant 
should  delineate  the  tasks  to  be 
performed  in  achieving  the  project 
objectives  and  the  methods  to  be  used 
for  accomplishing  each  task.  For 
example: 

(a)  For  research  and  evaluation 
projects,  the  applicant  should  mclude 
the  data  sources,  data  collection 
strategies,  variables  to  be  examined,  and 
analjrtic  procedures  to  be  used  for 
conducting  the  research  or  evaluation 
and  ensuring  the  validity  and  general 
applicability  of  the  results.  For  projects 
involving  human  subjects,  the 
discussion  of  methods  should  address 
the  procedures  for  obtaining 
respondents'  mformed  consent, 
ensuring  the  respondents'  privacy  and 
freedom  from  risk  or  harm,  and 
protecting  others  who  are  not  the 
subjects  of  research  but  would  be 
affected  by  the  research.  If  the  potential 
exists  for  risk  or  harm  to  human 
subjects,  a  discussion  should  be  . 
mcluded  that  explains  the  value  of  the 
proposed  research  and  the  methods  to 
be  used  to  mmimize  or  eliminate  such 
risk. 

(b)  For  education  and  training 
projects,  the  applicant  should  mclude 
the  adult  education  techniques  to  be 
used  in  designing  and  presenting  the 
program,  mcluding  the  teaching/ 
learning  objectives  of  the  educational 
design,  the  teaching  methods  to  be  used, 
and  the  opportimities  for  structured 
interaction  among  the  participants;  how 
faculty  would  be  recruited,  selected, 
and  trained;  the  proposed  number  and 
length  of  the  conferences,  courses, 
seminars,  or  workshops  to  be  conducted 
and  the  estimated  number  of  persons 
who  would  attend  them;  the  materials  to 


58850 


Federal  Register /Vol.  67,  No.  181  /  Wednesday,  September  18,  2002 /Notices 


be  provided  and  how  they  would  be 
developed;  and  the  cost  to  participants. 

(c)  For  demonstration  projects,  the 
applicant  should  include  the 
demonstration  sites  and  the  reasons 
they  were  selected,  or  if  the  sites  have 
not  been  chosen,  how  they  would  be 
identified  and  their  cooperation 
obtained;  and  how  the  program  or 
procedines  would  be  implemented  and 
monitored. 

-  (d)  For  technical  assistance  projects, 
the  applicant  should  explain  the  types 
of  assistance  that  would  be  provided; 
the  particular  issues  and  problems  for 
which  assistance  would  be  provided; 
how  requests  would  be  obtained  and  the 
type  of  assistance  determined;  how 
suitable  providers  would  be  selected 
and  briefed;  how  reports  would  be 
reviewed;  and  the  cost  to  recipients. 

(2)  Evaluation.  Every  project  must 
include  an  evaluation  plan  to  determine 
whether  the  project  met  its  objectives. 
The  evaluation  should  be  designed  to 
provide  an  objective  and  independent 
assessment  of  the  effectiveness  or 
usefulness  of  the  training  or  services 
provided;  the  impact  of  the  procedures, 
technology,  or  services  tested;  or  the 
validity  and  applicability  of  the  research 
conducted.  In  addition,  where 
appropriate,  the  evaluation  process 
should  be  designed  to  provide  ongoing 
or  periodic  feedback  on  the 
effectiveness  or  utility  of  the  project  in 
order  to  promote  its  continuing 
improvement.  The  plan  should  present 
the  qualifications  of  the  evaluator(s); 
describe  the  criteria  that  would  be  used 
to  evaluate  the  project's  effectiveness  in 
meeting  its  objectives;  explain  how  the 
evaluation  would  be  conducted, 
including  the  specific  data  collection 
and  analysis  techniques  to  be  used; 
discuss  why  this  approach  would  be 
appropriate;  and  present  a  schedule  for 
completion  of  the  evaluation  within  the 
proposed  project  period. 

Tne  evaluation  plan  should  be 
appropriate  to  the  type  of  project 
proposed.  For  example: 

(a)  Research.  An  evaluation  approach 
suited  to  many  research  projects  is  a 
review  by  an  advisory  panel  of  the 
research  methodology,  data  collection 
instnunents,  preliminary  analyses,  and 
products  as  they  are  drafted.  The  panel 
should  be  comprised  of  independent 
researchers  and  practitioners 
representing  the  perspectives  affected 
by  the  proposed  project. 

(b)  Education  ana  Training.  The  most 
valuable  approaches  to  evaluating 
educational  or  training  programs 
reinforce  the  participants'  learning 
experience  while  providing  useful 
feedback  on  the  impact  of  the  program 
and  possible  areas  for  improvement. 


One  appropriate  evaluation  approach  is 
to  assess  the  acquisition  of  new 
knowledge,  skills,  attitudes,  or 
understanding  through  participant 
feedback  on  the  seminar  or  training 
event.  Such  feedback  might  include  a 
self-assessment  of  what  was  learned 
along  with  the  participant's  response  to 
the  quality  and  effectiveness  of  faculty 
presentations,  the  format  of  sessions,  the 
value  or  usefulness  of  the  material 
presented,  and  other  relevant  factors. 
Another  appropriate  approach  would  be 
to  use  an  independent  observer  who 
might  request  both  verbal  and  written 
responses  ft^om  participants  in  the 
program.  When  an  education  project 
involves  the  development  of  curricular 
materials,  an  advisory  panel  of  relevant 
experts  can  be  coupled  with  a  test  of  the 
curriculum  to  obtain  the  reactions  of 
participants  and  faculty  as  indicated 
above. 

(c)  Demonstration.  The  evaluation 
plan  for  a  demonstration  project  should 
encompass  an  assessment  of  program 
effectiveness  (e.g.,  how  well  did  it 
work?);  user  satisfaction,  if  appropriate; 
the  cost-effectiveness  of  the  program;  a 
process  analysis  of  the  program  [e.g., 
was  the  program  implemented  as 
designed,  and/or  did  it  provide  the 
services  intended  to  the  targeted 
population?);  the  impact  of  the  program 
(e.g.,  what  effect  did  the  program  have 
on  the  court,  and/or  what  benefits 
resulted  fi-om  the  program?);  and  the 
replicability  of  the  program  or 
components  of  the  program. 

(d)  Technical  Assistance.  For 
technical  assistance  projects,  applicants 
should  explain  how  the  quality, 
timeliness,  and  impact  of  the  assistance 
provided  would  be  determined,  and 
develop  a  mechanism  for  feedback  from 
both  the  users  and  providers  of  the 
technical  assistance. 

Evaluation  plans  involving  human 
subjects  should  include  a  discussion  of 
the  procedures  for  obtaining 
respondents'  informed  consent, 
ensuring  the  respondents'  privacy  and 
freedom  from  risk  or  harm,  and 
protecting  others  who  are  not  the 
subjects  of  the  evaluation  but  would  be 
affected  by  it.  Other  than  the  provision 
of  confidentiality  to  respondents, 
human  subject  protection  issues 
ordinarily  are  not  applicable  to 
participants  evaluating  an  education 
program. 

e.  Project  Management.  The  applicant 
should  present  a  detailed  management 
plan,  including  the  starting  and 
completion  date  for  each  task;  the  time 
commitments  to  the  project  of  key  staff 
and  thefr  responsibilities  regarding  each 
project  task;  and  the  procedures  that 
would  ensiue  that  all  tasks  are 


performed  on  time,  within  budget,  and 
at  the  highest  level  of  quality.  In 
preparing  the  project  time  line,  Gantt 
Chart,  or  schedule,  applicants  should 
make  certain  that  all  project  activities, 
including  publication  or  reproduction  of 
project  products  and  their  initial 
dissemination,  would  occur  within  the 
proposed  project  period.  The 
management  plan  must  also  provide  for 
the  submission  of  Quarterly  Progress 
and  Financial  Reports  within  30  days 
after  the  close  of  each  calendar  quarter 
'(i.e.,  no  later  than  January  30,  April  30, 
July  30,  and  October  30). 

Applicants  should  be  aware  that  the 
Institute  is  unlikely  to  approve  more 
than  one  limited  extension  of  the  grant 
period.  Therefore,  the  management  plan 
should  be  as  realistic  as  possible  and 
fully  reflect  the  time  commitments  of 
the  proposed  project  staff  and 
consultants. 

f.  Products.  The  program  narrative  in 
the  application  should  contain  a 
description  of  the  products  to  be 
developed  (e.g.,  training  curricula  and 
materials,  videotapes,  articles,  manuals, 
or  handbooks),  including  when  they 
would  be  submitted  to  the  Institute.  The 
budget  should  include  the  cost  of 
producing  and  disseminating  the 
product  to  each  in-State  SJI  library  (See 
Appendix  C),  State  chief  justice.  State 
court  administrator,  and  other 
appropriate  judges  or  court  personnel. 

(1)  Dissemination  Plan.  The 
application  must  explain  how  and  to 
whom  the  products  would  be 
disseminated;  describe  how  they  would 
benefit  the  State  courts,  including  how 
they  could  be  used  by  judges  and  court 
personnel;  identify  development, 
production,  and  dissemination  costs 
covered  by  the  project  budget;  and 
present  the  basis  on  which  products  and 
services  developed  or  provided  imder 
the  grant  would  be  offered  to  the  courts 
community  and  the  public  at  large  (i.e., 
whether  products  would  be  distributed 
at  no  cost  to  recipients,  or  if  costs  are 
involved,  the  reason  for  charging 
recipients  and  the  estimated  price  of  the 
product)  (see  section  VIII.A.ll.b.). 
Ordinarily,  applicants  should  schedule 
all  product  preparation  and  distribution 
activities  within  the  project  period. 

A  copy  of  each  product  must  be  sent 
to  the  library  established  in  each  State 
to  collect  the  materials  developed  with 
Institute  support.  (A  list  of  these 
libraries  is  contained  in  Appendix  C.) 
Applicants  proposing  to  develop  web- 
based  products  should  provide  for 
sending  a  hard-copy  document  to  the 
SJI-designated  libraries  and  other 
appropriate  audiences  to  alert  them  to 
the  availability  of  the  web  site  or 
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electronic  product  (i.e.,  a  written  report 
with  a  reference  to  the  web  site). 

Fifteen  (15)  copies  of  all  project 
products  must  be  submitted  to  the 
Institute,  along  with  an  electronic 
version  in  .html  format. 

(2)  Types  of  Products  and  Press 
Releases.  The  type  of  product  to  be 
prepared  depends  on  the  nature  of  the 
project.  For  example,  in  most  instances, 
the  products  of  a  research,  evaluation, 
or  demonstration  project  should  include 
an  article  summarizing  the  project 
findings  that  is  publishable  in  a  journal 
serving  the  courts  community 
nationally,  an  executive  summary  that 
would  be  disseminated  to  the  project's 
primary  audience,  or  both.  Applicants 
proposing  to  conduct  empirical  research 
or  evaluation  projects  with  national    ^ 
import  should  describe  how  they  would 
make  their  data  available  for  secondary 
analysis  after  the  grant  period.  (See 
section  VIII.A.  14. a.). 

The  curricula  and  other  products 
developed  through  education  and 
training  projects  should  be  designed  for 
use  outside  the  classroom  so  that  they 
may  be  used  again  by  the  original      T 
participants  and  others  in  the  course  df 
their  duties. 

In  addition,  recipients  of  project 
grants  must  prepare  a  press  release 
describing  the  project  and  announcing 
the  results,  and  distribute  the  release  to 
a  list  of  national  and  State  judicial 
branch  organizations.  SJI  will  provide 
press  release  guidelines  and  a  list  of 
recipients  to  grantees  at  least  30  days 
before  the  end  of  the  grant  period. 

(3)  Institute  Review.  Applicants  must 
submit  a  final  draft  of  all  written  grant 
products  to  the  Institute  for  review  and 
approval  at  least  30  days  before  the 
products  are  submitted  for  publication 
or  reproduction.  For  products  in  a 
videotape  or  CD-ROM  format, 
applicants  must  provide  for  incremental 
Institute  review  of  the  product  at  the 
treatment,  script,  rough-cut,  and  final 
stages  of  development,  or  their 
equivalents.  No  grant  funds  may  be 
obligated  for  publication  or 
reproduction  of  a  final  grant  product 
without  the  written  approval  of  the 
Institute.  (See  section  VIII.A.ll.e.) 

(4)  Acknowledgment,  Disclaimer,  and 
Logo.  Applicants  must  also  include  in 
all  project  products  a  prominent 
acknowledgment  that  support  was 
received  from  the  Institute  and  a 
disclaimer  paragraph  based  on  the 
example  provided  in  section 
Vin.A.ll.a.(2)  of  the  Guideline.  The 
"SJI"  logo  must  appear  on  the  front 
cover  of  a  written  product,  or  in  the 
opening  frames  of  a  video,  unless  the 
Institute  approves  another  placement. 


g.  Applicant  Status.  An  applicant  that 
is  not  a  State  or  local  court  and  has  not 
received  a  grant  from  the  Institute 
within  the  past  three  years  should  state 
whether  it  is  either  a  national  non-profit 
organization  controlled  by,  operating  in 
conjunction  with,  and  serving  the 
judicial  branches  of  State  governments, 
or  a  national  non-profit  organization  for 
the  education  and  training  of  State  court 
judges  and  support  personnel.  See 
section  IV.  If  the  applicant  is  a 
nonjudicial  imit  of  Federal,  State,  or 
local  government,  it  must  explain 
whether  the  proposed  services  could  be 
adequately  provided  by  non- 
governmental entities. 

h.  Staff  Capability.  The  applicant 
should  include  a  summary  of  the 
training  and  experience  of  the  key  staff 
members  and  consultants  that  qualify 
them  for  conducting  and  managing  the 
proposed  project.  Resiunes  of  identified 
Stan  should  be  attached  to  the 
application.  If  one  or  more  key  staff 
members  and  consultants  are  not  known 
at  the  time  of  the  application,  a 
description  of  the  criteria  that  would  be 
used  to  select  persons  for  these 
positions  should  be  included.  The 
applicant  also- should  identify  the 
person  who  would  be  responsible  for 
managing  and  reporting  on  the  financial 
aspects  of  the  proposed  project. 

1.  Organizational  Capacity.  Applicants 
that  have  not  received  a  grant  from  the 
Institute  within  the  past  three  years 
should  include  a  statement  describing 
thefr  capacity  to  administer  grant  funds, 
including  the  financial  systems  used  to 
monitor  project  expenditures  (and 
income,  if  any),  and  a  summary  of  thefr 
past  experience  in  administering  grants, 
as  well  as  any  resources  or  capabilities 
that  they  have  that  would  particularly 
assist  in  the  successful  completion  of 
the  project. 

Unless  requested  otherwise,  an 
applicant  that  has  received  a  grant  from 
the  Institute  within  the  past  three  years 
should  describe  only  the  changes  in  its 
organizational  capacity,  tax  status,  or 
financial  capability  that  may  affect  its 
capacity  to  administer  a  grant. 

if  the  applicant  is  a  non-profit 
organization  (other  than  a  university),  it 
must  also  provide  documentation  of  its 
501(c)  tax-exempt  status  as  determined 
by  the  Internal  Revenue  Service  and  a 
copy  of  a  current  certified  audit  report. 
For  purposes  of  this  requirement, 
"current"  means  no  earlier  than  two 
years  prior  to  the  present  calendar  year. 

If  a  current  audit  report  is  not 
available,  the  Institute  will  require  the 
organization  to  complete  a  financial 
capability  questionnaire,  which  must  be 
signed  by  a  Certified  Public  Accountant. 
Other  applicants  may  be  required  to 


provide  a  current  audit  report,  a 
financial  capability  questionnaire,  or 
both,  if  specifically  requested  to  do  so 
by  the  Institute. 

j.  Statement  of  Lobbying  Activities. 
Non-governmental  applicants  must 
submit  the  Institute's  Disclosure  of 
Lobbying  Activities  Form,  which 
documents  whether  they,  or  another 
entity  that  is  a  part  of  the  same 
organization  as  the  applicant,  have 
advocated  a  position  before  Congress  on 
any  issue,  and  identifies  the  specific 
subjects  of  thefr  lobbying  efforts.  See 
Appendix  F. 

K.  Letters  of  Cooperation  or  Support. 
If  the  cooperation  of  courts, 
organizations,  agencies,  or  individuals 
other  than  the  applicant  is  required  to 
conduct  the  project,  the  applicant 
should  attach  written  assurances  of 
cooperation  and  availability  to  the 
application,  or  send  them  under 
separate  cover.  To  ensure  sufficient  time 
to  bring  them  to  the  Board's  attention, 
letters  of  support  sent  under  separate 
cover  must  be  received  by  March  15, 
2003. 

4.  Budget  Narrative 

The  budget  narrative  should  provide 
the  basis  for  the  computation  of  all 
project-related  costs.  When  the 
proposed  project  would  be  partially 
supported  by  grants  from  other  funding 
sources,  applicants  should  make  clear 
what  costs  would  be  covered  by  those 
other  grants.  Additional  backgroimd  or 
schedules  may  be  attached  if  they  are 
essential  to  obtaining  a  clear 
understanding  of  the  proposed  budget. 
Numerous  and  lengthy  appendices  are 
sfrongly  discouraged. 

The  budget  narrative  should  cover  the 
costs  of  all  components  of  the  project 
and  clearly  identify  costs  attributable  to 
the  project  evaluation.  Under  0MB 
grant  guidelines  incorporated  by 
reference  in  this  Guideline,  grant  funds 
may  not  be  used  to  purchase  alcoholic 
beverages. 

a.  Justification  of  Persoimel 
Compensation.  The  applicant  should  set 
forth  the  percentages  of  time  to  be 
devoted  by  the  individuals  who  would 
staff  the  proposed  project,  the  annual 
salary  of  each  of  those  persons,  and  the 
number  of  work  days  per  year  used  for 
calculating  the  percentages  of  time  or 
daily  rates  of  those  individuals.  The 
applicant  should  explain  any  deviations 
from  current  rates  or  established  written 
organizational  policies.  If  grant  funds 
are  requested  to  pay  the  salary  and 
related  costs  for  a  current  employee  of 
a  court  or  other  unit  of  government,  the 
applicant  should  explain  why  this 
would  not  constitute  a  supplantation  of 
State  or  local  funds  in  violation  of  42 
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U.S.C.  10706(d)(1).  An  acceptable 
explanation  may  be  that  the  position  to 
be  filled  is  a  new  one  established  in 
conjiincti6n  with  the  project  or  that  the 
grant  funds  would  support  only  the 
portion  of  the  employee's  time  that 
would  be  dedicated  to  new  or  additional 
duties  related  to  the  project. 

b.  Fringe  Benefit  Computation.  The 
applicant  should  provide  a  description 
of  the  fringe  benefits  provided  to 
employees.  If  percentages  are  used,  the 
authority  for  such  use  should  be 
presented,  as  well  as  a  description  of  the 
elements  included  in  the  determination 
of  the  percentage  rate. 

c.  Consultant/Contractual  Services 
and  Honoraria.  The  applicant  should 
describe  the  tasks  each  consultant 
woidd  perform,  the  estimated  total 
eumount  to  be  paid  to  each  consultant, 
the  basis  for  compensation  rates  (e.g., 
the  number  of  days  multiplied  by  the 
daily  consultant  rates),  and  the  method 
for  selection.  Rates  for  consultant 
services  must  be  set  in  accordance  with 
section  IX.I.2.C.  Prior  written  Institute 
approval  is  required  for  any  consultant 
rate  in  excess  of  $300  per  day.  Institute 
funds  may  not  be  used  to  pay  a 
consultant  more  than  $900  per  day. 
Honorarium  payments  must  be  justified 
in  the  same  manner  as  consultant 
payments. 

d.  Travel.  Transportation  costs  and 
per  diem  rates  must  comply  with  the 
policies  of  the  applicant  organization.  If 
the  applicant  does  not  have  an 
established  travel  policy,  then  travel 
rates  must  be  consistent  with  those 
established  by  the  Institute  or  the 
Federal  Government.  (A  copy  of  the 
Institute's  travel  policy  is  available 
upon  request.)  The  budget  narrative 
should  include  an  explanation  of  the 
rate  used,  including  the  components  of 
the  per  diem  rate  and  the  basis  for  the 
estimated  transportation  expenses.  The 
purpose  of  the  travel  should  also  be 
included  in  the  narrative. 

e.  Equipment.  Grant  funds  may  be 
used  to  purchase  only  the  equipment 
necessary  to  demonstrate  a  new 
technological  application  in  a  court  or 
that  is  otherwise  essential  to 
accomphshing  the  objectives  of  the 
project.  Equipment  purchases  to  support 
basic  court  operations  ordinarily  will 
not  be  approved.  The  applicant  should 
describe  die  equipment  to  be  purchased 
or  leased  and  explain  why  the 
acquisition  of  that  equipment  is 
essential  to  accomplish  the  project's 
goals  and  objectives.  The  narrative 
should  clearly  identify  which 
equipment  is  to  be  leased  and  which  is 
to  be  purchased.  The  method  of 
prociuement  should  also  be  described. 
Purchases  of  automated  data  processing 


equipment  must  comply  with  section 
IX.I.2.b. 

f.  Supplies.  The  applicant  shoidd 
provide  a  general  description  of  the 
supplies  necessary  to  accomplish  the 
goals  and  objectives  of  the  grant."In 
addition,  the  applicant  should  provide 
the  basis  for  the  amount  requested  for 
this  expenditure  category. 

g.  Construction.  Construction 
expenses  are  prohibited  except  for  the 
limited  purposes  set  forth  in  section 
Vni.A.ie.b.  Any  allowable  construction 
or  renovation  expense  should  be 
described  in  detail  in  the  budget 
narrative. 

h.  Telephone.  Applicants  should 
include  anticipated  telephone  charges, 
distinguishing  between  monthly  charges 
and  long  distance  charges  in  the  budget 
narrative.  Also,  applicants  should 
provide  the  basis  used  to  calcidate  the 
monthly  and  long  distance  estimates. 

i.  Postage.  Anticipated  postage  costs 
for  project-related  mailings,  including 
distribution  of  the  final  product(s), 
should  be  described  in  the  budget 
narrative.  The  cost  of  special  mailings, 
such  as  for  a  survey  or  for  annoimcing 
a  workshop,  shoidd  be  distinguished 
from  routine  operational  mailing  costs. 
The  bases  for  all  postage  estimates 
shoidd  be  included  in  the  budget 
narrative. 

j.  Printing/Photocopying.  Anticipated 
costs  for  printing  or  photocopying 
project  docimients,  reports,  and 
publications  should  be  included  in  the 
budget  narrative,  along  writh  the  bases 
used  to  calculate  these  estimates. 

k.  Indirect  Costs.  Recoverable  indirect 
costs  are  limited  to  no  more  than  75% 
of  a  grantee's  direct  personnel  costs 
(salaries  plus  fiinge  benefits).  Grantees 
may  apply  unrecoverable  indirect  costs 
to  meet  their  required  matching 
contributions,  including  the  required 
level  of  cash  match.  See  sections  III.L. 
and  IX.I.4. 

Applicants  should  describe  the 
indirect  cost  rates  applicable  to  the 
grant  in  detail.  If  costs  often  included 
within  an  indirect  cost  rate  are  charged 
directly  (e.g.,  a  percentage  of  the  time  of 
senior  managers  to  supervise  project 
activities),  the  applicant  shoidd  specify 
that  these  costs  are  not  included  vnthin 
its  approved  indirect  cost  rate.  These 
rates  must  be  established  in  accordance 
with  section  IX.I.4.  If  the  applicant  has 
an  indirect  cost  rate  or  allocation  plan 
approved  by  any  Federal  granting 
agency,  a  copy  of  the  approved  rate 
agreement  should  be  attached  to  the 
application. 

1.  Match.  Courts  or  other  units  of  State 
or  local  government  (not  including 
publicly  supported  institutions  of 
higher  education)  must  provide  a  match 


from  private  or  public  sources  of  not 
less  than  50%  of  the  total  amount  of  the 
histitute's  award.  42  U.S.C.  10705(d).  At 
least  20%  of  the  required  match  for  a 
new  grant  to  a  court  or  other  unit  of 
State  or  local  government  must  be  cash. 
All  other  grantees  must  contribute  a 
match  of  25%  to  a  new  grant.  At  least 
10%  of  the  required  match  must  be 
cash. 

The  applicant  should  describe  the 
source  of  the  matching  contribution  and 
the  nature  of  the  match  provided.  Any 
additional  cash  and  in-kind 
contributions  to  the  project  should  be 
described  in  this  section  of  the  budget 
narrative  as  well.  If  in-kind  match  is  to 
be  provided,  the  applicant  should 
describe  how  the  amount  and  value  of 
the  time,  services,  or  materials  actually 
contributed  would  be  documented  for 
audit  purposes.  Applicants  should  be 
aware  that  the  time  spent  by 
participants  in  education  courses  does 
not  qualify  as  in-kind  match. 

Applicants  that  do  not  contemplate 
making  matching  contributions 
continuously  throughout  the  course  of 
the  project  or  on  a  task-by-task  basis 
must  provide  a  schedule  within  30  days 
after  the  beginning  of  the  project  period 
indicating  at  what  points  during  the 
project  period  the  matching 
contributions  would  be  made.  (See 
sections  III.L.,  Vm.A.8.,  and  K.E.l.) 

5.  Submission  Requirements 

a.  Every  applicant  must  submit  an 
original  and  four  copies  of  the 
application  package  consisting  of  Form 
A;  Form  B,  if  the  application  is  bom  a 
State  or  local  court,  or  a  Disclosure  of 
Lobbying  Form,  if  the  applicant  is  not 
a  unit  of  State  or  local  government;  the 
Budget  Forms  (either  Form  C  or  C-1); 
the  Application  Abstract;  the  Program 
Narrative;  the  Budget  Narrative;  and  any 
necessary  appendices. 

All  applications  must  be  sent  by  first 
class  or  overnight  mail  or  by  courier  no 
later  than  February  7,  2003.  A  postmark 
or  courier  receipt  will  constitute 
evidence  of  the  submission  date.  Please" 
mark  APPLICATION  on  the  application 
package  envelope  and  send  it  to:  State 
Justice  Institute,  1650  King  Street,  Suite 
600,  Alexandria.  VA  22314. 

Receipt  of  each  application  will  be 
acknowledged  in  writing.  Extensions  of 
the  deadline  for  submission  of 
applications  vnll  not  be  granted  without 
good  cause. 

b.  Applicants  submitting  more  than 
one  application  may  include  material 
that  would  be  identical  in  each 
application  in  a  cover  letter.  This 
material  will  be  incorporated  by 
reference  into  each  application  and 
counted  against  the  25-page  limit  for  the 
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program  narrative.  A  copy  of  the  cover 
letter  should  be  attached  to  each  copy 
of  each  application. 

B.  "Think  Piece"  Applications 

1.  Purpose  and  Scope 

"Think  pieces"  are  essays  of 
publishable  quality  directed  to  the  court 
community.  They  are  intended  to 
explore  emerging  issues  that  could 
result  in  significant  changes  in  court 
process  or  judicial  administration  and 
their  implications  for  the  future  for 
judges,  court  managers,  policy-makers, 
and  the  public. 

2.  Forms 

An  application  for  a  "think  piece" 
must  include  the  same  forms  required 
for  a  project  grant.  See  A.l.  above  in  this 
section. 

3.  Program  Narrative 

The  program  narrative  shoiUd  be  no 
longer  than  necessary,  but  must  not 
exceed  8  double-spaced  pages  on  8V2  by 
11  inch  paper.  Margins  must  be  at  least 
1  inch  and  type  size  must  be  at  least  12 
point  and  12  cpi.  The  pages  shovdd  be 
numbered.  The  narrative  should: 

a.  Identify  the  specific  Special  Interest 
category  into  which  the  "think  piece" 
would  fall; 

b.  Describe  the  subject  it  would 
address; 

c.  Explain  how  the  essay  would 
advance  the  current  state  of  the  art  or 
knowledge  about  the  subject; 

d.  Discuss  the  benefits  that  would 
accrue  to  the  State  courts  generally  as  a 
result  of  the  essay's  publication;  and 

e.  Outline  plans  for  the  publication  of 
the  "think  piece."  e.g.,  the  intended 
audience,  and  the  types  or  tides  of 
periodicals  or  journals  to  which  it 
would  be  submitted. 

4.  Budget  and  Budget  Narrative 

The  applicant  should  provide  a 
complete  budget  and  budget  narrative 
conforming  to  the  requirements  set  forth 
in  A.4.  above  in  this  section.   , 

5.  Submission  Requirements 

The  submission  requirements  set  forth 
in  section  VI.  A.  5  apply  to  all  "think 
piece"  applications. 

C.  Solutions  Project  Gmnts 

1.  State  Court  Information  Collection 
Grants 

Solutions  Project  Grants  of  up  to 
$20,000  are  available  to  State  court 
systems  to  support  the  costs  of  town 
hall  meetings,  focus  groups,  surveys,  or 
other  information-gathering  initiatives 
designed  to  (a)  identify  the  critical 
problems  facing  the  State's  courts,  (b) 


assess  the  effectiveness  of  the  solutions 
the  court  system  has  developed  to 
respond  to  those  problems,  or  (c)  solicit 
the  public's  recommendations  about 
other  potential  solutions. 

a.  Application  Procedures.  In  lieu  of 
applications,  applicants  may  submit  a 
two-page  letter  describing  how  they 
propose  to  gather  the  information  on 
critical  problems  and  promising 
solutions.  The  letter  must  be  signed  by 
either  the  chief  justice  of  the  State 
supreme  court  or  the  State  court 
administrator. 

b.  Application  Format.  Although  there 
is  no  prescribed  form  for  the  letter,  it 
should  describe  briefly  the  nature  of  the 
problem(s)  sought  to  be  addressed,  the 
mechanism(s)  to  be  used  to  collect  the 
infonnation  sought,  who  would  oversee 
the  collection  process,  the  anticipated 
time  frvme  required  to  complete  the 
process,  and  the  manner  and  form  in 
which  the  information  would  be 
submitted  to  the  Institute. 

c.  Budget  and  Matching  State 
Contribution.  A  completed  Form  C 
(Budget)  and  budget  narrative  must  be 
included  with  the  letter  requesting  the 
Solutions  Project  Grant.  The  budget 
narrative  should  provide  the  basis  for  all 
costs.  If  the  information-gathering 
process  entails  the  involvement  of  a 
consultant,  applicants  should  be  aware 
that  consultant  rates  above  $300  per  day 
must  be  approved  in  advance  by  the 
Institute,  and  no  consultant  wiU  be  paid 
more  than  $900  per  day  from  Institute 
funds. 

As  with  all  Institute  grants  to  State 
and  local  courts,  applicants  must 
provide  matrhing  support  equal  to  50% 
of  the  amount  requested  from  the 
Institute;  however,  no  cash  match  is 
required  for  Solutions  Project  Grcmts. 

Recipients  of  Solutions  Project  Grants 
do  not  have  to  submit  an  audit  but  must 
maintain  appropriate  documentation  to 
support  all  expenditures  (see  section 
Vin.A.3.). 

d.  Submission  Requirements.  Letters 
requesting  Solutions  Project  Grants 
must  be  postmarked  no  later  than 
October  25,  2002.  Please  mark 
SOLUTIONS  PROJECT  on  the  envelope 
and  send  it  to:  State  Justice  Institute, 
1650  King  Street.  Suite  600,  Alexandria, 
VA  22314. 

2.  National  Solutions  Project  Grant(s) 

A  grant  or  grants  will  be  awarded  to 
support  the  analysis  and  dissemination 
of  the  information  collected  by  the  State 
court  systems.  The  proposed  project 
design  should  describe: 

•  The  processes  that  would  be  used  to 
analyze  the  information  gathered  by  the 
participating  State  court  systems; 


•  The  type  and  size  of  national  event 
(e.g.,  an  in-person  or  virtual  conference) 
that  would  be  held  to  identify  the  most 
promising  solutions  to  the  State  courts' 
most  critical  problems; 

•  The  methods  that  would  be  used  to 
compile  a  comprehensive  catalogue  of 
promising  solutions;  and 

•  The  format  of  the  final  product, 
which  should  clearly  state  both  the 
problems  facing  State  courts,  as  well  as 
real  and  promising.solutions,  and  how 
it  would  be  distributed  to  State  court 
leaders  and  other  interested  parties. 

a.  Application  Procedures. 
Applications  should  conform  to  the 
requirements  for  Project  Grants  outlined 
in  section  VI.A. 

b.  Submission'Requirements.  The 
submission  requirements  set  forth  in 
section  VI.A.5  apply  to  these 
applications. 

D.  Continuation  Grant  Applications 

1.  Purpose 

Continuation  grants  are  intended  to 
support  projects  that  carry  out  the  same 
type  of  activities  carried  out  under  a 
previous  grant.  They  are  intended  to 
erdiance  die  specific  program  or  service 
produced  or  established  during  the  prior 
grant  period.  They^ay  be  used,  for 
example,  when  a  project  is  divided  into 
two  or  more  sequential  phases,  for 
secondary  analysis  of  data  obtained  in 
an  Institute-supported  research  project, 
or  for  more  extensive  testing  of  an 
innovative  technology,  pnx^ure,  or 
program  developed  with  SJI  grant 
support. 

2.  Limitations 

The  award  of  an  initial  grant  to 
support  a  project  does  not  constitute  a 
commitment  by  the  Institute  to  continue 
funding.  For  a  project  to  be  considered 
for  continuation  funding,  the  grantee 
must  have  completed  all  project  tasks 
and  met  all  grant  requirements  and 
conditions  in  a  timely  manner,  absent 
extenuating  circumstances  or  prior 
Institute  approval  of  changes  to  the 
project  design.  Continuation  grants  are 
not  intended  to  provide  support  for  a 
project  for  which  the  grantee  has 
underestimated  the  amount  of  time  or 
funds  needed  to  accomplish  the  project 
tasks.  Absent  extraordinary 
circumstances,  no  grant  awarded  in  FY 
2003  will  continue  for  more  than  five 
years. 

3.  Letters  of  Intent 

A  grantee  seeking  a  continuation  grant 
must  inform  the  Institute,  by  letter,  of  its 
intent  to  sulimit  an  application  for  such 
funding  as  soon  as  the  need  for 
continued  funding  becomes  apparent 
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but  no  less  than  120  days  before  the  end 
of  the  ciirrent  grant  period. 

a.  A  letter  of  intent  must  be  no  more 
than  3  single-spaced  pages  on  8V2  by  11 
inch  paper  and  contain  a  concise  but 
thorou^  explanation  of  the  need  for 
continuation;  an  estimate  of  the  funds  to 
be  requested;  and  a  brief  description  of 
anticipated  changes  in  the  scope,  focus, 
or  audience  of  the  project. 

b.  Within  30  days  after  receiving  a 
letter  of  intent.  Institute  staff  will  review 
the  proposed  activities  for  the  next 
project  period  and  inform  the  grantee  of 
specific  issues  to  be  addressed  in  the 
continuation  application  and  the  date 
by  which  the  application  must  be 
submitted.  1 

4.  Application  Format 

An  application  for  a  continuation 
grant  must  include  an  application  form, 
budget  forms  (with  appropriate 
documentation),  a  project  abstract 
conforming  to  the  format  set  forth  in 
A.2.  of  this  section,  a  program  narrative, 
a  budget  narrative,  a  Certificate  of  State 
Approval — Form  B  (if  the  applicant  is  a 
State  or  local  court),  a  Disclosing  of 
Lobbying  Activities  form  (from 
applicants  other  than  units  of  State  or 
local  government),  and  any  necessary 
appendices.  See  Appendix  F  for  the 
application  forms. 

The  program  narrative  should 
conform  to  the  length  and  format 
requirements  set  forth  in  section  VI. A.  3. 
Howev'er,  rather  than  the  topics  listed 
there,  the  program  narrative  of  a 
continuation  application  should 
include: 

a.  Project  Objectives.  The  applicant 
shotild  clearly  and  concisely  state  what 
the  continuation  project  is  intended  to 
accomplish. 

b.  Need  for  Continuation.  The 
applicant  should  explain  why 
continuation  of  the  project  is  necessary 
to  achieve  the  goals  of  the  project,  and 
how  the  continuation  would  benefit  the 
participating  courts  or  the  courts 
commimity  generally,  by  explaining,  for 
example,  how  the  original  goals  and 
objectives  of  the  project  would  be 
unfulfilled  if  it  were  not  continued;  or 
how  the  value  of  the  project  would  be 
enhanced  by  its  continuation. 

c.  Report  of  Current  Project  Activities. 
The  applicant  should  discuss  the  status 
of  all  activities  conducted  during  the 
previous  project  period.  Applicants 
should  identify  any  activities  that  were 
not  completed,  and  explain  why. 

d.  Evaluation  Findings.  The  applicant 
should  present  the  key  findings,  impact, 
or  recommendations  resulting  bom  the 
evaluation  of  the  project,  if  available, 
and  how  they  would  be  addressed 
during  the  proposed  continuation.  If  the 


findings  are  not  yet  available,  the 
applicant  should  provide  the  date  by 
which  they  would  be  submitted  to  the 
Institute.  Ordinarily,  the  Board  will  not 
consider  an  application  for  continuation 
funding  until  the  Institute  has  received 
the  ev^uator's  report. 

e.  Tasks,  Methods,  Staff,  and  Grantee 
Capability.  The  applicant  should  fully 
describe  any  changes  in  the  tasks  to  be 
performed,  the  methods  to  be  used,  the 
products  of  the  project,  and  how  and  to 
whom  those  products  would  be 
disseminated,  as  well  as  any  changes  in 
the  assigned  staff  or  the  grantee's 
organizational  capacity.  Applicants 
should  include,  in  addition,  the  criteria 
and  methods  by  which  the  proposed 
continuation  project  would  be 
evaluated. 

f.  Task  Schedule.  The  applicant 
should  present  a  detailed  task  schedule 
and  timeline  for  the  next  project  period. 

g.  Other  Sources  of  Support.  The 
applicant  should  indicate  why  other 
sources  of  support  would  be  inadequate, 
inappropriate,  or  imavailable. 

5.  Budget  and  Budget  Narrative 

a.  Institute  Funds.  The  applicant 
should  provide  a  complete  budget  and 
budget  narrative  conforming  to  the 
requirements  set  forth  in  VI.A.4.  above. 
Changes  in  the  funding  level  requested 
should  be  discussed  in  terms  of 
corresponding  increases  or  decceases  in 
the  scope  of  activities  or  services  to  be 
rendered.  In  addition,  the  applicant 
should  estimate  the  amount  of  grant 
funds  that  would  remain  unobligated  at 
the  end  of  the  current  grant  period. 

b.  Matching  Contribution,  i.  State  and 
local  units  of  government  must  provide 
match  equaling  at  least  50%  of  the 
amount  provided  by  the  Institute  in  the 
first  year  of  the  project,  60%  in  the 
second  year,  75%  in  the  third  year,  90% 
in  the  fourth  year,  and  100%  in  the  fifth 
year. 

For  example,  if  the  Institute  awards  a 
State  court  $100,000  for  the  first  year  of 
a  grant,  the  couirt  would  be  required  to 
provide  $50,000  in  match,  ff  the  second- 
year  grant  is  also  $100,000,  the  court 
would  be  required  to  provide  $60,000  in 
match.  A  court  that  wishes  to  limit  its 
second-year  contribution  to  $50,000 
may  ask  the  Institute  for  a  reduced 
amount,  i.e.,  $83,333,  in  order  to  meet 
the  60%  requirement.  A  State  or  local 
unit  of  government  would  have  to 
provide  at  least  20%  of  the  required 
match  for  a  new  grant  ($10,000  in  the 
example)  in  the  form  of  cash  rather  than 
in-kind  support  (e.g.,  the  value  of  staff 
time  contributed  to  the  project). 

ii.  All  other  grantees  must  provide 
match  equaling  at  least  25%  of  the 
amoimt  provided  by  the  Institute  in  the 


first  year  of  the  project,  30%  in  the 
second  year,  37.5%  in  the  third  year, 
45%  in  the  fourth  year,  and  50%  in  the 
fifth  year.  For  example,  if  the  Institute 
awards  a  non-profit  organization 
$100,000  for  the  first  year  of  a  grant,  the 
organization  would  be  required  to 
provide  $25,000  in  match.  If  the  second 
year  grant  is  also  $100,000,  the  coiirt 
would  be  required  to  provide  $30,000  in 
match.  An  organization  that  wishes  to 
limit  its  second-year  contribution  to 
$25,000  could  ask  the  Institute  for  a 
reduced  amount,  i.e.,  $83,333,  in  order 
to  meet  the  30%  requirement.  A  non- 
profit organization  must  provide  at  least 
10%  of  tixe  required  match  for  a  new 
grant  ($2,500  in  the  example^  in  the 
form  of  cash. 

iii.  For  the  purpose  of  calculating 
match  requirements  for  continuation 
grants,  an  award  in  FY  2003  will 
constitute  the  first  year  of  the  project, 
regardless  of  whether  the  project  was 
funded  initially  in  a  prior  year. 

6.  References  to  Previously  Submitted 
Material 

A  continuation  application  should  not 
repeat  information  contained  in  a 
previously  approved  application  or 
other  previously  submitted  materials, 
but  should  provide  specific  references 
to  such  materials  where  appropriate. 

7.  Submission  Requirements 

The  submission  requirements  set  forth 
in  section  VI.A.5.,  other  than  the 
mailing  deadline,  apply  to  continuation 
applications. 

E.  Technical  Assistance  Grants 

1.  Purpose  and  Scope 

Technical  Assistance  Grants  are 
awarded  to  State  and  local  courts  to 
obtain  the  assistance  of  outside  experts 
in  diagnosing,  developing,  and 
implementing  a  response  to  a  particular 
problem  in  a  jurisdiction. 

2.  Application  Procediues 

For  a  simmiary  of  the  application 
procediues  for  Technical  Assistance 
Grants,  visit  the  Institute's  web  site 
{www.statejustice.org)  and  click  On-Line 
Tutorials,  then  Technical  Assistance 
Grant. 

In  lieu  of  formal  applications, 
applicants  for  Technical  Assistance 
Grants  may  submit,  at  any  time,  an 
original  and  three  copies  of  a  detailed 
letter  describing  the  proposed  project. 
Letters  bom  an  individual  trial  or 
appellate  court  must  be  signed  by  the 
presiding  judge  or  manager  of  that  court. 
Letters  from  the  State  court  system  must 
be  signed  by  the  Chief  Justice  or  State 
Court  Administrator. 
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3.  Application  Format 

Although  there  is  no  prescribed  form 
for  the  letter  nor  a  minimum  or 
maximum  page  limit,  letters  of 
application  should  includis  the 
following  information: 

a.  Need  for  Fimding.  What  is  the 
critical  need  facing  the  court?  How 
would  the  proposed  technical  assistance 
help  the  court  meet  this  critical  need? 
Why  caimot  State  or  local  resoiirces 
fully  support  the  costs  of  the  required 
consultant  services? 

b.  Project  Description.  What  tasks 
would  the  consultant  be  expected  to 
perform,  and  how  would  they  be 
accomplished?  Which  organization  or 
individual  would  be  hired  to  provide 
the  assistance,  and  how  was  diis 
consultant  selected?  ff  a  consultant  has 
not  yet  been  identified,  what  procedures 
and  criteria  would  be  used  to  select  the 
consultant?  (Applicants  are  expected  to 
follow  their  jurisdictions'  normal 
procedures  for  procuring  consultant 
services.)  What  specific  tasks  would  the 
consultant(s)  and  court  staff  imdertake? 
What  is  the  schedule  for  completion  of 
each  required  task  and  the  entire 
project?  How  would  the  court  oversee 
the  project  and  provide  guidance  to  the 
consultant,  and  who  at  the  court  would 
be  responsible  for  coordinating  all 
project  tasks  and  submitting  quarterly 
pnwress  and  financial  status  reports? 

Ifthe  consultant  has  been  identified, 
the  applicant  should  provide  a  letter 
from  that  individual  or  organization 
documenting  interest  in  and  availability 
for  the  project,  as  well  as  the 
consultant's  ability  to  complete  the 
assignment  within  the  proposed  time 
frame  and  for  the  proposed  cost.  The 
consultant  must  agree  to  submit  a 
detailed  written  report  to  the  court  and 
the  Institute  upon  completion  of  the 
technical  assistance. 

c.  Likelihood  of  Implementation. 
What  steps  have  been  or  would  be  taken 
to  facilitate  implementation  of  the 
consultant's  recommendations  upon 
completion  of  the  technical  assistance? 
For  example,  if  the  support  or 
cooperation  of  specific  court  officials  or 
committees,  other  agencies,  funding 
bodies,  organizations,  or  a  coiut  other 
than  the  applicant  would  be  needed  to 
adopt  the  changes  recommended  by  the 
consultant  and  approved  by  the  court, 
how  would  they  be  involved  in  the 
review  of  the  recommendations  and 
development  of  the  implementation 
plan? 

d.  Support  for  the  Project  bom  the 
State  Supreme  Court  or  its  Designated 
Agency  or  CoimcU.  Written  concurrence 
on  the  need  for  the  technical  assistance 
must  be  submitted.  This  concurrence 


may  be  a  copy  of  SJI  Form  B  (see 
Appendix  F)  signed  by  the  Chief  Justice 
of  the  State  Supreme  Court  or  the  Chief 
Justice's  designee,  or  a  letter  frtim  the 
State  Chief  Justice  or  designee.  The 
concurrence  may  be  submitted  with  the 
applicant's  letter  or  under  separate 
cover  prior  to  consideration  of  the 
application.  The  concurrence  also  must 
specify  whether  the  State  Supreme 
Court  would  receive,  administer,  and 
account  for  the  grant  funds,  if  awarded, 
or  would  designate  the  local  court  or  a 
specified  agency  or  council  to  receive 
the  funds  directly. 

4.  Budget  and  Matching  State 
Contribution 

A  completed  Form  E,  Une-Item 
Budget  Form  (see  Appendix  G),  and 
budget  narrative  must  be  included  with 
the  letter  requesting  technical 
assistance.  "The  estimated  cost  of  the 
technical  assistance  services  should  be 
broken  down  into  the  categories  listed 
on  the  budget  form  rather  than 
aggregated  under  the  Considtant/ 
Contractual  category. 

The  budget  narrative  should  provide 
the  basis  for  all  project-related  costs, 
including  the  basis  for  determining  the 
estimated  consultant  costs,  if 
compensation  of  the  consultant  is 
required  [e.g.,  the  nimiber  of  days  per 
task  times  the  requested  daily 
consultant  rate).  Applicants  should  be 
aware  that  considtant  rates  above  $300 
per  day  must  be  approved  in  advance  by 
the  Institute,  and  that  no  consultant  will 
be  paid  more  than  $900  per  day  from 
Institute  funds.  In  addition,  the  budget 
should  provide  for  submission  of  two 
copies  of  the  consultant's  final  report  to 
the  Institute. 

As  with  other  awards  to  State  or  local 
courts,  match  must  be  provided  in  an 
amount  equal  to  at  least  50%  of  the 
grant  amount  requested,  and  20%  of  the 
match  provided  must  be  cash. 

Recipients  of  Technical  Assistance 
Grants  do  not  have  to  submit  an  audit 
but  must  maintain  appropriate 
documentation  to  support  expenditures. 
(See  section  Vm.A.3.) 

5.  Submission  Requirements 

Letters  of  application  may  be 
submitted  at  any  time;  however,  all  of 
the  letters  received  during  a  calendar 
quarter  will  be  considered  at  one  time. 
Applicants  submitting  letters  by  January 
10.  2003  wiU  be  notified  of  the 
Institute's  decision  by  March  28,  2003; 
those  submitting  letters  between  January 
11  and  Febriiary  28,  2003  will  be 
notified  by  May  30,  2003;  those 
submitting  letters  between  March  1  and 
June  6,  2003  will  be  notified  by  August 
29.  2003;  and  those  submitting  letters 


between  June  7  and  September  26,  2D03 
will  be  notified  by  December  12,  2003. 

ff  the  support  or  cooperation  of 
agencies,  fimding  bodies,  organizations, 
or  courts  other  than  the  applicant  would 
be  needed  in  order  for  the  consultant  to 
perform  the  required  tasks,  vrritten 
assurances  of  such  support  or 
cooperation  should  accompany  the 
application  letter.  Support  letters  also 
may  be  submitted  imder  separate  cover; 
however,  to  ensure  that  there  is 
sufficient  time  to  bring  them  to  the 
attention  of  the  Board's  Technical 
Assistance  Committee,  letters  sent 
under  separate  cover  must  be  received 
not  less  than  three  weeks  prior  to  the 
Board  meeting  at  which  the  technical 
assistance  requests  will  be  considered 
(i.e.,  by  February  7,  April  10,  July  3,  and 
October  16,  2003). 

F.  Judicial  Branch  Education  Technical 
Assistance  Grants 

1.  Purpose  and  Scope 

Judicial  Branch  Education  Technical 
Assistance  (JBE  TA)  (kants  are  awarded 
to  State  and  local  courts  to  support:  (1) 
Expert  assistance  in  planning, 
developing,  and  administering  State 
judicial  branch  education  programs; 
and/or  (2)  replication  or  modification  of 
a  model  training  program  originally 
developed  with  Institute  funds. 
Ordinarily,  the  Institute  will  support  the 
adaptation  of  a  curriculum  once  (i.e.. 
with  one  grant)  in  a  given  State. 

JBE  TA  Oants  may  support 
consultant  assistance  in  developing 
systematic  or  innovative  judicial  brandi 
educational  programming.  The 
assistance  might  include  development 
of  improved  methods  for  assessing  the 
need  for,  and  evaluating  the  quality  and 
impact  of,  court  education  programs  and 
their  administration  by  State  or  local 
courts;  faculty  development;  and/or 
topical  program  presentations.  Such 
assistance  may  be  tailored  to  address  the 
needs  of  a  particular  State  or  local  court 
or  specific  categories  of  court  employees 
throughout  a  State  and,  in  certain  cases, 
in  a  region,  if  sponsored  by  a  court. 

2.  Application  Procedures 

For  a  summary  of  the  application 
procedures  for  Judicial  Branch 
Education  Technical  Assistance  Grants, 
visit  the  Institute's  web  site 
{www.statejustice.org)  and  click  on  On- 
Line  Tutorials,  then  Judicial  Branch 
Education  Technical  Assistance  Grant. 

In  lieu  of  formal  applications, 
applicants  should  submit  an  original 
and  three  photocopies  of  a  detailed 
letter. 
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3.  Application  Format 

Although  there  is  no  prescribed 
format  for  the  letter,  or  a  minimum  or 
maximum  page  limit,  letters  of 
application  should  include  the 
following  information: 

a.  For  on-site  consultant  assistance: 

(1)  Need  for  Funding.  What  is  the 
critical  judicial  branch  educational  need 
facing  the  court?  How  would  the 
proposed  technical  assistance  help  the 
court  meet  this  critical  need?  Why 
cannot  State  or  local  resources  fully 
support  the  costs  of  the  required 
consultant  services? 

(2)  Project  Description.  What  tasks 
would  the  consultant  be  expected  to 
perform,  and  how  would  they  be 
accomplished?  Which  organization  or 
individual  would  be  hired  to  provide 
the  assistance,  and  how  was  this 
consultant  selected?  If  a  consultant  has 
not  yet  been  identified,  what  procedures 
and  criteria  would  be  used  to  select  the 
consultant?  (Applicants  are  expected  to 
follow  their  jurisdictions'  normal 
procedures  for  procuring  consultant 
services.)  What  specific  tasks  would  the 
consultant(s)  and  court  staff  undertake? 
What  is  the  schedule  for  completion  of 
each  required  task  and  the  entire 
project?  How  would  the  court  oversee 
the  project  and  provide  guidance  to  the 
consultant,  and  who  at  the  court  would 
be  responsible  for  coordinating  all 
project  tasks  and  submitting  quarterly 
progress  and  financial  status  reports? 

If  the  consultant  has  been  identified, 
the  applicant  should  provide  a  letter 
from  that  individual  or  organization 
docimienting  interest  in  and  availability 
for  the  project,  as  well  as^the 
consultant's  ability  to  complete  the 
assignment  within  the  proposed  time 
frame  and  for  the  proposed  cost.  The 
consultant  must  agree  to  submit  a 
detailed  written  report  to  the  coiut  and 
the  Institute  upon  completion  of  the 
technical  assistance. 

(3)  Likelihood  of  Implementation. 
What  steps  have  been  or  would  be  taken 
to  facilitate  implementation  of  the 
consultant's  recommendations  upon 
completion  of  the  technical  assistance? 
For  example,  if  the  support  or 
cooperation  of  specific  court  officials  or 
committees,  other  agencies,  funding 
bodies,  organizations,  or  a  court  other 
than  the  applicant  would  be  needed  to 
adopt  the  changes  recommended  by  the 
consultant  and  approved  by  the  court, 
how  would  they  be  involved  in  the 
review  of  the  recommendations  and 
development  of  the  implementation 
plan? 

{4)  Support  for  the  Project  from  the 
State  Supreme  Court  or  its  Designated 
Agency  or  Council.  Written  concurrence 


on  the  need  for  the  technical  assistance 
must  be  submitted.  This  concurrence 
may  be  a  copy  of  SJI  Form  B  (see 
Appendix  F)  signed  by  the  Chief  Justice 
of  the  State  Supreme  Court  or  the  Chief 
Justice's  designee,  or  a  letter  fitjm  the 
State  Chief  Justice  or  designee.  The 
concurrence  may  be  submitted  with  the 
applicant's  letter  or  under  separate 
cover  prior  to  consideration  of  the    - 
application.  The  concurrence  also  must 
specify  whether  the  State  Supreme     . 
Court  would  receive,  administer,  and 
account  for  the  grant  funds,  if  awarded, 
or  would  designate  the  local  court  or  a 
specified  agency  or  council  to  receive 
the  funds  directly, 
b.  For  adaptation  of  a  curriculum: 

(1)  Project  Description.  What  is  the 
title  of  the  model  curriculum  to  be 
adapted  and  who  originally  developed  it 
with  Institute  funding?  Why  is  this 
education  program  needed  at  the 
present  time?  What  are  the  project's 
goals?  What  are  the  learning  objectives 
of  the  adapted  curriculum?  What 
program  components  would  be 
implemented,  and  what  types  of 
modifications,  if  any,  are  anticipated  in 
length,  format,  learning  objectives, 
teaching  methods,  or  content?  Who" 
would  be  responsible  for  adapting  the 
model  curriculum?  Who  woiUd  the 
participants  be,  how  many  would  there 
be,  how  would  they  be  recruited,  and 
from  where  would  they  come  [e.g.,  from 
across  the  State,  from  a  single  local 
jurisdiction,  from  a  multi-State  region)? 

(2)  Need  for  Funding.  Why  are 
sufficient  State  or  local  resources 
imavailable  to  fully  support  the 
modification  and  presentation  of  the 
model  curriculum?  What  is  the  potential 
for  replicating  or  integrating  the  adapted 
curriculum  in  the  future  using  State  or 
local  funds,  once  it  has  been 
successfully  adapted  and  tested? 

(3)  Likelihood  of  Implementation. 
What  is  the  proposed  timeline,  - 
including  the  project  start  and  end 
dates?  On  what  date(s)  would  the 
judicial  branch  education  program  be 
presented?  What  process  would  be  used 
to  modify  and  present  the  program? 
Who  would  serve  as  faculty,  and  how 
were  they  selected?  What  measures 
would  be  taken  to  facilitate  subsequent 
presentations  of  the  program? 
(Ordinarily,  an  independent  evaluation 
of  a  curriculvun  adaptation  project  is  not 
required;  however,  the  results  of  any 
evaluation  should  be  included  in  the 
final  report.) 

(4)  Expressions  of  Interest  by  Judges 
and/or  Court  Personnel.  Does  the 
proposed  program  have  the  support  of 
the  court  system  leadership,  and  of 
judges,  court  managers,  and  judicial 
branch  education  personnel  who  are 


expected  to  attend?  (This  may  be 
demonstrated  by  attaching  letters  of 
support.) 

(5)  Chief  Justice's  Concurrence.  Local 
courts  should  attach  a  concurrence  form 
signed  by  the  Chief  Justice  of  the  State 
or  his  or  her  designee.  (See  Form  B, 
Appendix  F.) 

4.  Budget  and  Matching  State 
Contribution 

Applicants  should  attach  a  copy  of 
budget  Form  E  (see  Appendix  G)  and  a 
budget  narrative  (see  A.4.  in  this 
section)  that  describes  the  basis  for  the 
computation  of  all  project-related  costs 
and  the  source  of  the  match  offered.  As 
with  other  awards  to  State  or  local 
courts,  match  must  be  provided  in  an 
amount  equal  to  at  least  50%  of  the 
grant  amoimt  requested,  and  20%  of  the 
match  provided  must  be  cash. 

5.  Submission  Requirements 

Letters  of  application  may  be 
submitted  at  any  time;  however,  all  of 
the  letters  received  during  a  calendar 
quarter  will  be  considered  at  one  time. 
Applicants  submitting  letters  by  January 
10,  2003  will  be  notified  of  the  Board's 
decision  by  March  28,  2003;  those 
submitting  letters  between  January  11 
and  February  28,  2003  will  be  notified 
by  May  30,  2003;  those  submitting 
letters  between  March  1  and  June  6, 
2003  will  be  notified  by  August  29, 
2003;  and  those  submitting  letters 
between  June  7  and  September  26,  2003 
will  be  notified  by  December  12,  2003. 

For  curriculum  adaptation  requests, 
applicants  should  allow  at  least  60  days 
between  the  notification  deadline  and 
the  date  of  the  proposed  program  to 
allow  sufficient  time  for  needed 
planning.  For  example,  a  court  that 
plans  to  conduct  an  education  program 
in  late  May  2003  should  submit  its 
application  no  later  than  January  10, 
2003,  in  time  for  the  Board's  decision  by 
March  28,  2003. 

G.  Scholarships 

'  1.  Purpose  and  Scope 

The  purposes  of  the  Institute 
scholarship  program  are  to  enhance  the 
skills,  knowledge,  and  abilities  of  judges 
and  court  managers;  enable  State  coiirt 
judges  and  court  managers  to  attend  out- 
of-State  educational  programs 
sponsored  by  national  and  State 
providers  that  they  could  not  otherwise 
attend  because  of  limited  State,  local, 
and  personal  budgets;  and  provide 
States,  judicial  educators,  and  the 
Institute  with  evaluative  information  on 
a  range  of  judicial  and  coiirt-related 
education  programs. 

Scholarsnips  will  be  granted  to 
individuals  only  for  the  purpose  of 
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attending  an  educational  program  in 
another  State.  An  applicant  may  apply 
for  a  scholarship  for  only  one 
educational  program  during  any  one 
application  cycle. 

Scholarship  funds  may  be  used  only 
to  cover  the  costs  of  tuition  and 
transportation  expenses.  Transportation 
expenses  may  include  round-trip  coach 
airfare  or  train  fare.  Scholarship 
recipients  are  strongly  encouraged  to 
take  advantage  of  excursion  or  other 
special  airfares  (e.g.,  reductions  offered 
when  a  ticket  is  purchased  21  days  in 
advance  of  the  travel  date)  when  making 
their  travel  arrangements.  Recipients 
who  drive  to  a  program  site  may  receive 
$.345/mile  up  to  the  amoimt  of  the 
advanced-purchase  round-trip  airfare 
between  their  homes  and  the  program 
sites.  Funds  to  pay  tuition  and 
transportation  expenses  in  excess  of 
$1,500  and  other  costs  of  attending  the 
program — such  as  lodging,  meals, 
materials,  transportation  to  and  &t)m 
airports,  and  local  transportation 
(including  rental  cars)— -at  the  program 
site  must  be  obtained  from  other  sources 
or  borne  by  the  scholarship  recipient. 
Scholarship  applicants  are  encouraged 
to  check  other  sources  of  financial 
assistance  and  to  combine  aid  from 
various  sources  whenever  possible. 

A  scholarship  is  not  transferable  to 
another  individual.  It  may  be  used  only 
for  the  course  specified  in  the 
application  imless  the  applicant's 
request  to  attend  a  different  course  that 
meets  the  eligibility  reqiurements  is 
approved  in  writing  by  the  Institute. 
Decisions  on  such  requests  will  be  made 
within  30  days  after  the  receipt  of  the 
request  letter. 

2.  Eligibility  Requirements 

For  a  summary  of  the  Scholarship 
award  process,  visit  the  Institute's  web 
site  at  www.statejustice.org  and  click  on 
On-line  Tutorials,  then  Scholarship. 

a.  Recipients.  Scholarships  can  be 
awarded  only  to  full-time  judges  of  State 
or  local  trial  and  appellate  courts;  full- 
time  professional,  State,  or  local  court 
personnel  with  management 
responsibilities;  and  supervisory  and 
management  probation  persoimel  in 
judicial  branch  probation  offices.  Senior 
judges,  part-time  judges,  quasi-judicial 
hearing  officers  including  referees  and 
commissioners,  administrative  law 
judges,  staff  attorneys,  law  clerks,  line 
staff,  law  enforcement  officers,  and 
other  executive  branch  personnel  are 
not  eligible  to  receive  a  scholarship. 

b.  Courses.  A  Scholarship  can  be 
awarded  only  for  a  course  presented  in 
a  State  other  than  the  one  in  which  the 
applicant  resides  or  works.  The  course 
must  be  designed  to  enhance  the  skills 


of  new  or  experienced  judges  and  court 
managers;  address  any  of  the  topics 
listed  in  the  Institute's  Special  Interest 
categories;  or  be  offered  by  a  recognized 
graduate  program  for  judges  or  court 
managers.  The  annual  or  mid-year 
meeting  of  a  State  or  national 
organization  of  which  the  applicant  is  a 
member  does  not  qusdify  as  an  out-of- 
State  educational  program  for 
scholarship  purposes,  even  though  it 
may  include  workshops  or  other 
training  sessions. 

Applicants  are  encouraged  not  to  wait 
for  the  decision  on  a  scholarship  to 
register  for  an  educational  program  they 
wish  to  attend. 

3.  Forms 

a.  Scholarship  Application — Form  S- 
1  (Appendix  H).  The  Scholarship 
Application  requests  basic  information 
about  the  applicant  and  the  educational 
program  the  applicant  would  like  to 
attend.  It  also  addresses  the  applicant's 
commitment  to  share  the  skills  and 
knowledge  gained  with  local  court 
colleagues  and  to  submit  an  evaluation 
of  the  program  the  applicant  attends. 
The  Scholarship  Application  must  bear 
the  original  signature  of  the  applicant. 
Faxed  or  photocopied  signatures  will 
not  be  accepted. 

b.  Scholarship  Application 
Concurrence — ^Form  S-2  (Appendix  H). 
Judges  and  court  managers  applying  for 
Scholarships  must  submit  the  written 
concurrence  of  the  Chief  Justice  of  the 
State's  Supreme  Court  (or  the  Chief 
Justice's  designee)  on  the  Institute's 
Judicial  Education  Scholarship 
Concurrence  form  (see  Appendix  H). 
The  signature  of  the  presiding  judge  of 
the  applicant's  court  cannot  be 
substituted  for  that  of  the  Chief  Justice 
or  the  Chief  Justice's  designee.  Court 
managers,  other  than  elected  clerks  of 
court,  also  must  submit  a  letter  of 
support  from  their  immediate 
supervisors. 

4.  Submission  Requirements 

Scholarship  applications  must  be 
submitted  during  the  periods  specified 
below: 

January  3  and  March  3,  2003  for 
programs  beginning  between  April  1 
and  Jime  30,  2003; 

April  1  and  June  2,  2003  for  programs 
beginning  between  July  1  and 
September  30,  2003; 

July  7  and  August  29,  2003  for 
programs  beginning  between  October  1 
and  December  31,  2003;  and 

October  1  and  December  1,  2003  for 
programs  begiiming  between  January  1 
and  March  31,  2004. 

No  exceptions  or  extensions  will  be 
granted.  Applications  sent  prior  to  the 


beginning  of  an  application  period  will 
be  treated  as  having  been  sent  one  week 
after  the  beginning  of  that  application 
period.  All  the  required  items  must  be 
received  for  an  application  to  be 
considered.  If  the  Concurrence  form  or 
letter  of  support  is  sent  separately  from 
the  application,  the  postmark  date  of  the 
last  item  to  be  sent  will  be  used  in 
applying  the  above  criteria. 

All  applications  should  be  sent  by 
mail  or  courier  (not  fax  or  e-mail)  to: 
Scholarship  Program  Coordinator,  State 
Justice  Institute,  1650  King  Street,  Suite 
600,  Alexandria,  VA  22314. 

Vn.  Application  Review  Procednres 

A.  Preliminary  Inquiries 

The  Institute  staff  will  answer 
inquiries  concerning  application 
procedures.  The  staff  contact  will  be 
named  in  the  Institute's  letter 
acknowledging  receipt  of  the 
application. 

B.  Selection  Criteria 

1.  Project  Grant  and  Continuation  Grant 
Applications 

a.  All  applications  will  be  rated  on  the 
basis  of  the  criteria  set  forth  below.  The 
Institute  will  accord  the  greatest  weight 
to  the  following  criteria: 

(1 )  The  soimdness  of  the 
methodology; 

(2)  The  demonstration  of  need  for  the 
project; 

(3)  The  appropriateness  of  the 
proposed  evaluation  design; 

(4)  The  applicant's  management  plan 
and  oreanizational  capabilities; 

(5)  'Tne  qualifications  of  the  project's 
staff; 

(6)  The  products  and  benefits 
resulting  from  the  project,  including  the 
extent  to  which  the  project  will  have 
long-term  benefits  for  State  courts  across 
the  nation; 

(7)  The  degree  to  which  the  findings, 
procedures,  training,  technology,  or 
other  results  of  the  project  can  be 
transferred  to  other  jurisdictions; 

(8)  The  reasonableness  of  the 
proposed  budget; 

(9)  The  demonstration  of  cooperation 
and  support  of  other  agencies  that  may 
be  affected  by  the  project;  and  • 

(10)  The  proposed  project's 
relationship  to  one  of  the  Special 
Interest  categories  set  forth  in  section 

n.A. 

b.  For  continuation  grant  applications, 
the  key  findings  and  recommendations 
of  evaluations  and  the  proposed 
responses  to  those  findings  and 
recommendations  also  will  be 
considered. 

c.  In  determining  which  projects  to 
support,  the  Institute  will  also  consider 
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whether  the  applicant  is  a  State  court, 
a  national  court  support  or  education 
organization,  a  non-court  unit  of 
government,  or  other  type  of  entity 
eligible  to  receive  grants  under  the 
Institute's  enabling  legislation  (see 
section  IV.);  the  availability  of  financial 
assistance  from  other  sources  for  the 
project;  the  amount  and  nature  (cash 
and  in-kind)  of  the  applicant's  match; 
the  extent  to  which  the  proposed  project 
would  also  benefit  the  Federal  courts  or 
help  State  courts  enforce  Federal 
constitutional  and  legislative 
requirements;  and  the  level  of 
appropriations  available  to  the  Institute 
in  the  current  year  and  the  amount 
expected  to  be  available  in  succeeding 
fiscal  years. 

2.  Technical  Assistance  Grant 
Applications 

Technical  Assistance  Grant 
applications  will  be  rated  on  the  basis 
of  the  following  criteria: 

a.  Whether  the  assistance  would 
address  a  critical  need  of  the  court; 

b.  The  soundness  of  the  technical 
assistance  approach  to  the  problem; 

c.  The  qualifications  of  the 
consultant(s)  to  be  hired,  or  the  specific 
criteria  that  will  be  used  to  select  the 
consultant(s);         ! 

d.  The  coiul's  commitment  to  act  on 
the  consultant's  recommendations;  and 

e.  The  reasonableness  of  the  proposed 
budget. 

The  Institute  also  will  consider  factors 
such  as  the  level  and  nature  of  the 
match  that  would  be  provided,  diversity 
of  subject  matter,  geographic  diversity, 
the  level  of  appropriations  available  to 
the  Institute  in  the  current  year,  and  the 
amount  expected  to  be  available  in 
succeeding  fiscal  years. 

3.  Judicial  Branch  Education  Technical 
Assistance  Grant  Applications 

Judicial  Branch  Education  Technical 
Assistance  Grant  applications  will  be 
rated  on  the  basis  of  the  following 
criteria: 

a.  For  on-site  consultant  assistance: 

(1)  Whether  the  assistance  would 
address  a  critical  need  of  the  court; 

(2)  The  soundness  of  the  technical 
assistance  approach  to  the  problem; 

(3)  The  qualifications  of  the 
consultant(s)  to  be  hired,  or  the  specific 
criteria  that  will  be  used  to  select  the 
consultant(s); 

(4)  the  court's  commitment  to  act  on 
the  consultant's  recommendations;  and 

(5)  the  reasonableness  of  the  proposed 
budget. 

b.  For  curriculvun  adaptation  projects: 

(1)  The  goals  and  objectives  of  the 
proposed  project; 

(2)  The  need  for  outside  funding  to 
support  the  program; 


(3)  The  appropriateness  of  the 
approach  in  achieving  the  project's 
educational  objectives; 

(4)  The  likelihood  of  effective 
implementation  and  integration  of  the 
modified  curriculiun  into  the  State's  or 
local  jurisdiction's  ongoing  educational 
programming;  and 

(5)  Expressions  of  interest  by  the 
judges  and/or  court  personnel  who 
would  be  directly  involved  in  or 
affected  by  the  project. 

The  Institute  will  also  consider  factors 
such  as  the  reasonableness  of  the 
amount  requested,  compliance  with 
match  requirements,  diversity  of  subject 
matter,  geographic  diversity,  the  level  of 
appropriations  available  in  the  current 
year,  and  the  amount  expected  to  be 
available  in  succeeding  fiscal  years. 

4.  Scholarships 

Scholarships  will  be  awarded  on  the 
basis  of: 

a.  The  date  on  which  the  application 
and  concurrence  (and  support  letter,  if 
required)  were  sent; 

b.  The  unavailability  of  State  or  local 
funds  to  cover  the  costs  of  attending  the 
program  or  scholarship  funds  from 
another  source; 

c.  The  absence  of  educational 
programs  in  the  applicant's  State 
addressing  the  topic(s)  covered  by  the 
educational  program  for  which  the 
scholarship  is  being  sought; 

d.  Geographic  balance  among  the 
recipients; 

e.  The  balance  of  scholarships  among 
educational  programs; 

f.  The  balance  of  scholarships  among 
the  types  of  courts  represented;  and 

g.  The  level  of  appropriations 
available  to  the  Institute  in  the  current 
year  and  the  amount  expected  to  be 
available  in  succeeding  fiscal  years. 

The  postmark  or  courier  receipt  will 
be  used  to  determine  the  date  on  which 
the  application  form  and  other  required 
items  were  sent. 

C.  Review  and  Approval  Process 

1.  Project  and  Continuation  Grant 
Applications 

Applications  will  be  reviewed 
competitively  by  the  Board  of  Directors. 
The  Institute  staff  will  prepare  a 
narrative  summary  of  each  application 
and  a  ratiiig  sheet  assigning  points  for 
each  relevant  selection  criterion.  When 
necessary,  applications  may  also  be 
reviewed  by  outside  experts. 
Committees  of  the  Board  will  review 
applications  within  assigned  program 
categories  and  prepare 
recommendations  to  the  full  Board.  The 
full  Board  of  Directors  will  then  decide 
which  applications  to  approve  for 


grants.  The  decision  to  award  a  grant  is 
solely  that  of  the  Board  of  Directors. 

Awards  approved  by  the  Board  will 
be  signed  by  the  Chairman  of  the  Board 
on  behalf  of  the  Institute. 

2.  Technical  Assistance  and  Judicial 
Branch  Education  Technical  Assistance 
Grant  Applications 

The  Institute  staff  will  prepare  a 
narrative  summary  of  each  application 
and  a  rating  sheet  assigning  points  for 
each  relevant  selection  criterion. 
Applications  will  be  reviewed 
competitively  by  a  committee  of  the 
Board  of  Directors.  The  Board  of 
Directors  has  delegated  its  authority  to 
approve  Technical  Assistance  and 
Judicial  Branch  Education  Technical 
Assistance  Grants  to  the  committee 
established  for  each  program. 

Approved  awards  will  be  signed  by 
the  Chairman  of  the  Board  on  behalf  of 
the  Institute. 

3.  Scholarships 

Scholarship  applications  are  reviewed 
quarterly  by  a  committee  of  the 
Institute's  Board  of  Directors.  The  Board 
of  Directors  has  delegated  its  authority 
to  approve  Scholarships  to  the 
committee  established  for  the  program. 

Approved  awards  will  be  signed  by 
the  Chairman  of  the  Board  on  behalf  of 
the  Institute. 

D.  Return  Policy 

Unless  a  specific  request  is  made, 
unsuccessful  applications  will  not  be 
returned.  Applicants  are  advised  that 
Institute  records  are  subject  to  the 
provisions  of  the  Federal  Freedom  of 
.Information  Act,  5  U.S.C.  552. 

E.  Notification  of  Board  Decision 

1.  The  Institute  will  send  written 
notice  to  applicants  concerning  all 
Board  decisions  to  approve,  defer,  or 
deny  their  respective  applications.  For 
all  applications  (except  Scholarships), 
the  Institute  also  will  Convey  the  key 
issues  and  questions  that  arose  during 
the  review  process.  A  decision  by  the 
Board  to  deny  an  application  may  not  be 
appealed,  but  it  does  not  prohibit 
resubmission  of  a  proposal  based  on 
that  application  in  a  subsequent  funding 
cycle.  The  Institute  will  also  notify  the 
State  coiul  administrator  when  grants 
are  approved  by  the  Board  to  support 
projects  that  will  be  conducted  by  or 
involve  courts  in  that  State. 

2.  The  Institute  intends  to  notify  each 
Scholarship  applicant  of  the  Board 
committee's  decision  within  30  days 
after  the  close  of  the  relevant 
application  period. 
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F.  Response  to  Notification  of  Approval 

With  the  exception  of  those  apprbved 
for  Scholarships,  applicants  have  30 
days  from  the  date  of  the  letter  notifying 
them  that  the  Board  has  approved  their 
application  to  respond  to  any  revisions 
requested  by  the  Board.  If  the  requested 
revisions  (or  a  reasonable  schediile  for 
submitting  such  revisions)  have  not 
been  submitted  to  the  Institute  within 
30  days  after  notification,  the  approval 
may  be  rescinded  and  the  application 
presented  to  the  Board  for 
reconsideration.  ^ 

Vm.  Compliance  Recpiirements 

The  State  Justice  Institute  Act 
contains  limitations  and  conditions  on 
grants,  contracts,  and  cooperative 
agreements  awarded  by  the  Institute. 
The  Board  of  Directors  has  approved 
additional  policies  governing  the  use  of 
Institute  grant  funds.  These  statutory 
and  policy  requirements  are  set  forth 
below. 

A.  Recipients  of  Project  Grants 

1.  Advocacy 

No  funds  made  available  by  the 
Institute  may  be  used  to  support  or 
conduct  training  programs  for  the 
purpose  of  advocating  particular 
nonjudicial  public  policies  or 
encoinaging  nonjudicial  political 
activities.  42  U.S.C.  10706(b). 

2.  Approval  of  Key  Staff 

If  the  qualifications  of  an  employee  or 
consultant  assigned  to  a  key  project  staff 
position  are  not  described  in  the 
application  or  if  there  is  a  change  of  a 
person  assigned  to  such  a  position,  the 
recipient  must  submit  a  description  of 
the  qualifications  of  the  newly  assigned 
person  to  the  Institute.  Prior  written 
approval  of  the  qualifications  of  the  new 
person  assigned  to  a  key  staff  position 
must  be  received  from  the  Institute 
before  the  salary  or  consulting  fee  of 
that  person  and  associated  costs  may  be 
paid  or  reimbursed  bom  grant  funds. 

3.  Audit 

Recipients  of  project  grants  must 
provide  for  an  aimual  fiscal  audit  which 
includes  an  opinion  on  whether  the 
financial  statements  of  the  grantee 
present  fairly  its  financial  position  and 
its  financial  operations  are  in 
accordance  with  generally  accepted 
accounting  principles.  (See  section  IX.K. 
of  the  Guideline  for  the  requirements  of 
such  audits.)  Scholarship  recipients  and 
recipients  of  Solutions  Project  State 
Court  Information  Collection  Grants, 
Judicial  Branch  Education  Technical 
Assistance  Grants,  and  Technical 
Assistance  Grants  are  not  required  to 


submit  an  audit,  but  they  must  maintain 
appropriate  dociunentation  to  support 
all  expenditiires. 

4.  Budget  Revisions 

Budget  revisions  among  direct  cost 
categories  that  (i)  transfer  grant  funds  to 
an  unbudgeted  cost  category  or  (ii) 
individually  or  cumulatively  exceed 
five  percent  of  the  approved  original 
budget  or  the  most  recenUy  approved 
revised  budget  require  prior  Institute 
approval. 

5.  Conflict  of  Interest 

Personnel  and  other  officials 
connected  with  Institute-funded 
programs  must  adhere  to  the  following 
requirements: 

a.  No  official  or  employee  of  a 
recipient  court  or  organization  shall 
participate  personally  through  decision, 
approval,  disapproval,  recommendation, 
the  rendering  of  advice,  investigation,  or 
otherwise  in  any  proceeding, 
application,  request  for  a  ruling  or  other 
determination,  contract,  grant, 
cooperative  agreement,  claim, 
controversy,  or  other  particular  matter 
in  which  Institute  funds  are  used, 
where,  to  his  or  her  knowledge,  he  or 
she  or  his  or  her  immediate  family, 
partners,  organization  other  than  a 
public  agency  in  which  he  or  she  is 
serving  as  officer,  director,  trustee, 
partner,  or  employee  or  any  person  or 
organization  with  whom  he  or  she  is 
negotiating  or  has  any  arrangement 
concerning  prospective  employment, 
has  a  financial  interest. 

b.  In  the  use  of  Institute  project  funds, 
an  official  or  employee  of  a  recipient 
court  or  organization  shall  avoid  any 
action  which  might  result  in  or  create 
the  appearance  of: 

(1)  Using  an  official  position  for 
private  gain;  or 

(2)  affecting  adversely  the  confidence 
of  the  public  in  the  integrity  of  the 
Institute  program. 

c.  Requests  for  proposals  or 
invitations  for  bids  issued  by  a  recipient 
of  Institute  funds  or  a  subgrantee  or 
subcontractor  will  provide  notice  to 
prospective  bidders  that  the  contractors 
who  develop  or  draft  specifications, 
requirements,  statements  of  work,  and/ 
or  requests  for  proposals  for  a  proposed 
procurement  will  be  excluded  bom 
bidding  on  or  submitting  a  proposal  to 
compete  for  the  award  of  such 
procurement. 

6.  Inventions  and  Patents 

If  any  patentable  items,  patent  rights, 
processes,  or  inventions  are  produced  in 
the  course  of  Institute-sponsored  work, 
such  fact  shall  be  promptly  and  fully 
reported  to  the  Institute.  Unless  there  is 


a  prior  agreement  between  the  grantee 
and  the  Institute  on  disposition  of  such 
items,  the  Institute  shall  determine 
whether  protection  of  the  invention  or 
discovery  shall  be  sought.  The  Institute 
will  also  determine  how  the  rights  in 
the  invention  or  discovery,  including 
rights  under  any  patent  issued  thereon, 
shall  be  allocated  and  administered  in 
order  to  protect  the  public  interest 
consistent  with  "Government  Patent 
Policy"  (President's  Memorandum  for 
Heads  of  Executive  Departments  and 
Agencies,  February  18, 1983,  and 
statement  of  Government  Patent  Policy). 

7.  Lobbying 

a.  Funds  awarded  to  recipients  by  the 
Institute  shall  not  be  used,  indirectly  or 
directly,  to  influence  Executive  Orders 
or  similar  promulgations  by  Federal, 
State  or  local  agencies,  or  to  influence 
the  passage  or  defeat  of  any  legislation 
by  Federal,  State  or  local  legislative 
bodies.  42  U.S.C.  10706(a). 

b.  It  is  the  policy  of  the  Board  of 
Directors  to  award  funds  only  to  support 
applications  submitted  by  organizations 
that  would  carry  out  the  objectives  of 
their  applications  in  an  unbiased 
maimer.  Consistent  with  this  policy  and 
the  provisions  of  42  U.S.C.  10706,  the 
Institute  will  not  knowingly  award  a 
grant  to  an  applicant  that  has,  direcUy 
or  through  an  entity  that  is  part  of  the 
same  organization  as  the  applicant, 
advocated  a  position  before  Congress  on 
the  specific  subject  matter  of  the 
application. 

8.  Matching  Requirements  ^ 

All  grantees  are  required  to  provide 
match.  See  section  III.L.  for  the 
definition  of  match.  The  amount  and 
natiu%  of  required  match  depends  on 
the  type  of  organization  receiving  the 
grant  and  the  duration  of  the  Institute's 
support. 

The  grantee  is  responsible  for 
ensuring  that  the  total  amount  of  match 
proposed  is  actually  contributed.  If  a 
proposed  contribution  is  not  fully  met, 
the  Institute  may  reduce  the  award 
amount  accordingly,  in  order  to 
maintain  the  ratio  originally  provided 
for  in  the  award  agreement  (see  section 
DC.E.1.). 

The  amount  and  nature  of  unrequired 
match  contributed  by  applicants  is  a 
factor  the  Board  of  Directors  considers 
in  making  grant  decisions.  Cash  match 
and  non-cash  match  may  be  provided, 
subject  to  the  requirements  of 
subsections  a.  and  b.  below. 

The  requirement  for  State  and  local 
courts  to  provide  match  may  be  waived 
in  exceptionally  rare  circtmistances 
upon  the  request  of  the  Chief  Justice  of 
the  highest  court  in  the  State  and 


58860  Federal  Register /Vol.  67.  No.  181 /Wednesday,  September  18.  2002 /Notices 


approval  by  the  Board  of  Directors.  42 
U.S.C.  10705(d).  The  requirement  for 
other  grantees  to  provide  match  may  be 
waived  in  similarly  exceptional 
circumstances  upon  the  request  of  a 
responsible  official  and  approval  by  the 
Institute's  Board  of  Directors. 

a.  New  Project  Grants.  (1)  State  and 
local  units  of  government.  All  awards  to 
courts  or  other  units  of  State  or  local 
government  (not  including  publicly 
supported  institutions  of  higher 
education)  require  a  match  from  private 
w  public  soiut;es  of  not  less  than  50% 
of  the  total  amount  of  the  Institute's 
award.  For  example,  if  a  State  court  or 
executive  branch  agency  receives  a 
$100,000  grant  from  the  Institute,  it 
must  provide  a  $50,000  match  (50%  of 
the  $100,000  awarded  by  SJI).  At  least 
20%  of  the  required  match  for  a  new 
grant  ($10,000  in  the  example)  must  be 
provided  in  the  form  of  cash  rather  than 
in-kind  support  [e.g.,  the  value  of  staff 
time  contributed  to  the  project). 

(2)  All  other  grantees.  All  other 
grantees  are  required  to  contribute  a 
match  of  25%  to  a  new  SJI-funded 
project.  For  example,  if  a  non-profit 
organization  receives  a  $100,000  grant 
from  SJI.  it  must  provide  a  $25,000 
match.  A  non-profit  organization  must 
provide  at  least  10%  of  the  required 
match  for  a  new  grant  ($2,500  in  the 
example)  in  the  form  of  cash. 

b.  Continuation  Grants.  All  grantees 
are  required  to  assume  a  greater  share  of 
project  support  over  time. 

(1)  State  and  local  units  of 
government.  State  and  local  units  of 

"^  government  are  required  to  provide 
match  equaling  at  least  50%  of  the 
amoimt  provided  by  SJI  in  the  first  year 
of  the  project,  60%  in  the  second  year, 
75%  in  the  third  year.  90%  in  the  fourth 
year,  and  100%  in  the  fifth  year.  For 
example,  if  SJI  awards  a  State  court 
$100,000  for  the  first  year  of  a  grant,  the 
court  would  be  required  to  provide 
$50,000  in  match.  If  the  second-year 
grant  is  ^so  $100,000,  the  court  is 
required  to  provide  $60,000  in  match.  A 
court  that  wishes  to  limit  its  second- 
year  contribution  to  $50,000  may  ask 
the  Institute  for  a  reduced  amount,  i.e., 
$83,333,  in  order  to  meet  the  60% 
reauirement. 

(2)  All  other  grantees.  All  other 
grantees  are  required  to  provide  match 
equaling  at  least  25%  of  the  amount 
provided  by  the  Institute  in  the  first  year 
of  the  project,  30%  in  the  second  year, 
37.5%  in  the  third  year,  45%  in  the 
fourth  year,  and  50%  in  the  fifth  year. 
For  example,  if  the  Institute  awards  a 
non-profit  organization  $100,000  for  the 
first  year  of  a  grant,  the  organization 
must  provide  $25,000  in  match.  If  the 
second-year  grant  is  also  $100,000,  the 


grantee  is  required  to  provide  $30,000  in 
match.  An  organization  that  wishes  to 
limit  its  second-year  contribution  to 
$25,000  may  ask  the  Institute  for  a 
reduced  amount,  i.e.,  $83,333,  in  order 
to  meet  the  30%  requirement. 

9.  Nondiscrimination 

No  person  may,  on  the  basis  of  race, 
sex,  national  origin,  disability,  color,  or 
creed  be  excluded  from  participation  in, 
denied  the  benefits  of,  or  otherwise 
subjected  to  discrimination  under  any 
program  or  activity  supported  by 
Institute  funds.  Recipients  of  Institute 
funds  must  immediately  take  any 
measiu^s  necessary  to  effectuate  this 
provision. 

10.  Political  Activities 

No  recipient  may  contribute  or  make 
available  Institute  funds,  program 
persoimel,  or  equipment  to  any  political 
party  or  association,  or  the  campaign  of 
any  candidate  for  public  or  party  office. 
Recipients  are  also  prohibited  from 
using  funds  in  advocating  or  opposing 
any  ballot  measiure,  initiative,  or 
referendum.  Officers  and  employees  of 
recipients  shall  not  intentionally 
identify  the  Institute  or  recipients  with 
any  partisem  or  nonpartisan  political 
activity  associated  with  a  political  party 
or  association,  or  the  campaign  of  any 
candidate  for  public  or  party  office.  42 
U.S.C.  10706(a). 

11.  Products 

a.  Acknowledgment,  Logo,  and 
Disclaimer.  (1)  Recipients  of  Institute 
funds  must  acknowledge  prominently 
on  all  products  developed  with  grant 
funds  that  support  was  received  bom 
the  Institute.  The  "SJI"  logo  must 
appear  on  the  front  cover  of  a  written 
product,  or  in  the  opening  frames  of  a 
video  product,  unless  another 
placement  is  approved  in  writing  by  the 
Institute.  This  includes  final  products 
printed  or  otherwise  reproduced  during 
the  grant  period,  as  well  as  reprintings 
or  reproductions  of  those  materials 
following  the  end  of  the  grant  period.  A 
camera-ready  logo  sheet  is  available 
from  the  Institute  upon  request. 

(2)  Recipients  also  must  display  the 
following  disclaimer  on  all  grant 
products:  "This  [document,  film, 
videotape,  etc.]  was  developed  under 
[grant/cooperative  agreement]  number 
SJI-linsert  nimiber]  from  the  State 
Justice  Institute.  The  points  of  view 
expressed  are  those  of  the  [author(s), 
filmmaker(s),  etc.]  and  do  not 
necessarily  represent  the  official 
position  or  policies  of  the  State  Justice 
Institute." 

b.  Charges  for  Grant-Related  Products/ 
Recovery  of  Costs.  (1)  When  Institute 


funds  fully  cover  the  cost  of  developing, 
producing,  and  disseminating  a  product 
(e.g.,  a  report,  curriculum,  videotape,  or 
software),  the  product  should  be 
distributed  to  the  field  without  charge. 
When  Institute  funds  only  partially 
cover  the  development,  production,  or 
dissemination  costs,  the  grantee  may, 
with  the  Institute's  prior  written 
approval,  recover  its  costs  for 
developing,  producing,  and 
disseminating  the  material  to  those 
requesting  it,  to  the  extent  that  those 
costs  were  not  covered  by  Institute 
funds  or  grantee  matching 
contributions. 

(2)  Applicants  should  disclose  their 
intent  to  sell  grant-related  products  in 
the  application.  Grantees  must  obtain 
the  written  prior  approval  of  the 
Institute  of  their  plans  to  recover  project 
costs  through  the  sale  of  grant  products. 
Written  requests  to  recover  costs 
ordinarily  should  be  received  during  the 
grant  period  and  should  specify  the 
nature  and  extent  of  the  costs  to  be 
recouped,  the  reason  that  such  costs 
were  not  budgeted  (if  the  rationale  was 
not  disclosed  in  the  approved 
application),  the  number  of  copies  to  be 
sold,  the  intended  audience  for  the 
produc^  to  be  sold,  and  the  proposed 
sale  price.  If  the  product  is  to  be  sold 
for  more  than  $25,  the  written  request 
also  should  include  a  detailed 
itemization  of  costs  that  will  be 
recovered  and  a  certification  that  the 
costs  were  not  supported  by  either 
Institute  grant  funds  or  grantee 
matching  contributions. 

(3)  In  me  event  that  the  sale  of  grant 
products  results  in  revenues  that  exceed 
the  costs  to  develop,  produce,  and 
disseminate  the  product,  the  revenue 
must  continue  to  be  used  for  the 
authorized  puirposes  of  the  Institute- 
funded  project  or  other  purposes 
consistent  with  the  State  Justice 
Institute  Act  that  have  been  approved  by 
the  Institute.  See  sections  lU.O.  and 
K.G.  for  requirements  regarding  project-- 
related  income  realized  during  the 
project  period. 

c.  Copjrrights.  Except  as  otherwise 
provided  in  the  terms  and  conditions  of 
an  Institute  award,  a  recipient  is  free  to 
copyright  any  books,  publications,  or 
other  copyrightable  materials  developed 
in  the  course  of  an  Institute-supported 
project,  but  the  Institute  shall  reserve  a 
royalty-free,  nonexclusive  and 
irrevocable  right  to  reproduce,  publish, 
of  otherwise  use,  and  to  authorize 
others  to  use,  the  materials  for  purposes 
consistent  with  the  State  Justice 
Institute  Act. 

d.  Distribution.  In  addition  to  the 
distribution  specified  in  the  grant 
application,  grantees  shall  send: 
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(1)  Fifteen  (15)  copies  of  each  final 
product  developed  with  grant  funds  to 
the  Institute,  unless  the  product  was 
developed  under  either  a  Technical 
Assistance  or  a  Judicial  Branch 
Education  Technical  Assistance  grant, 
in  which  case  submission  of  2  copies  is 
required; 

C2)  An  electronic  version  of  the 
product  in  .html  format  to  the  Institute; 
and 

(3)  One  copy  of  each  final  product 
developed  with  grant  funds  to  the 
library  established  in  each  State  to 
collect  materials  prepared  with  Institute 
support.  (A  list  of  the  libraries  is 
contained  in  Appendix  C.  Labels  for 
these  libraries  are  available  on  the 
Institute's  Web  site, 
www.statejustice.org.)  Grantees  that 
develop  web-based  electronic  products 
must  send  a  hard-copy  document  to  the 
SJI-designated  libraries  and  other 
appropriate  audiences  to  alert  them  to 
the  availability  of  the  Web  site  or 
electronic  product.  Recipients  of 
Judicial  Branch  Education  Technical 
Assistance  and  Technical  Assistance 
Grants  are  not  required  to  submit  final 
products  to  State  libraries. 

(5)  A  press  release  describing  the 
project  and  annoimdng  the  results  to  a 
list  of  national  and  State  judicial  branch 
organizations  provided  by  the  Institute. 

e.  Institute  Approval.  No  grant  funds 
may  be  obligated  for  publication  or 
reproduction  of  a  final  product 
developed  with  grant  funds  without  the 
written  approval  of  the  Institute. 
Grantees  shall  submit  a  final  draft  of 
each  written  product  to  the  Institute  for 
review  and  approval.  The  draft  must  be 
submitted  at  least  30  days  before  the 
product  is  scheduled  to  be  sent  for 
publication  or  reproduction  to  permit 
Institute  review  and  incorporation  of 
any  appropriate  changes  required  by  the 
Institute.  Grantees  must  provide  for 
timely  reviews  by  the  Institute  of 
videotape  or  CD-ROM  products  at  the 
treatment,  script,  rough  cut,  and  final 
stages  of  development  or  their 
equivalents. 

f.  Original  Material.  All  products 
prepared  as  the  result  of  Institute- 
supported  projects  must  be  originally- 
developed  material  unless  otherwise 
specified  in  the  award  dociunents. 
Material  not  originally  developed  that  is 
included  in  such  products  must  be 
properly  identified,  whether  the 
material  is  in  a  verbatim  or  extensive 
paraphrase  format. 

12.  Prohibition  Against  Litigation 
Support 

No  funds  made  available  by  the 
Institute  may  be  used  directly  or 
indirectly  to  support  legal  assistance  to 


parties  in  litigation,  including  cases 
involving  capital  punishment. 

13.  Reporting  Requirements 

a.  Recipients  of  Institute  funds  other 
than  Scholarships  must  submit 
Quarterly  Progress  and  Financial  Status 
Reports  within  30  days  of  the  close  of 
each  calendar  quarter  (that  is,  no  later 
than  January  30,  April  30,  July  30,  and 
October  30).  Two  copies  of  each  report 
must  be  sent.  The  Quarterly  Progress 
Reports  shall  include  a  narrative 
description  of  project  activities  during 
the  calendar  quarter,  the  relationship 
between  those  activities  and  the  task 
schedule  and  objectives  set  forth  in  the 
approved  application  or  an  approved 
adjustment  thereto,  any  significant 
problem  areas  that  have  developed  and 
how  they  will  be  resolved,  and  the 
activities  scheduled  during  the  next 
reporting  period. 

D.  The  quarterly  Financial  Status 
Report  must  be  submitted  in  accordance 
with  section  IX.H.2.  of  this  Guideline.  A 
final  project  Progress  Report  and 
Financial  Status  Report  shall  be 
submitted  within  90  days  after  the  end 
of  the  grant  period  in  accordance  with 
section  DCL.l.  of  this  Guideline. 

14.  Research 

a.  Availability  of  Research  Data  for 
Secondary  Analysis.  Upon  request, 
grantees  must  miiake  available  for 
secondary  analysis  a  diskette(s)  or  data 
tape(s)  containing  research  and 
evaluation  data  collected  under  an 
Institute  grant  and  the  accompanying 
code  manual.  Grantees  may  recover  the 
actual  cost  of  duplicating  and  mailing  or 
otherwise  transmitting  the  data  set  and 
manual  ftrim  the  person  or  organization 
requesting  the  data.  Grantees  may 
provide  the  requested  data  set  in  the 
format  in  which  it  was  created  and 
analyzed. 

b.  Confidentiality  of  Information. 
Except  as  provided  by  Federal  law  other 
than  the  State  Justice  Institute  Act,  no 
recipient  of  financial  assistance  frt)m  SJI 
may  use  or  reveal  any  research  or 
statistical  information  furnished  under 
the  Act  by  any  person  and  identifiable 
to  any  specific  private  person  for  any 
purpose  other  than  the  purpose  for 
which  the  information  was  obtained. 

^uch  information  and  copies  thereof 
shall  be  immune  bom  legal  process,  and 
shall  not,  without  the  consent  of  the 
person  furnishing  such  information,  be 
admitted  as  evidence  or  used  for  any 
purpose  in  any  action,  suit,  or  other 
judicial,  legislative,  or  administrative 
proceedings. 

c.  Human  Subject  Protection.  All 
research  involving  human  subjects  shall 
be  conducted  with  the  informed  consent 


of  those  subjects  and  in  a  manner  that 
will  ensure  their  privacy  and  freedom 
bom  risk  or  harm  and  the  protection  of 
persons  who  are  not  subjects  of  the 
research  but  would  be  affected  by  it, 
unless  such  procedures  and  safeguards 
would  make  the  research  impractical.  In 
such  instances,  the  Institute  must 
approve  procedures  designed  by  the 
grantee  to  provide  human  subjects  with 
relevant  information  about  the  research 
after  their  involvement  and  to  minimize 
or  eliminate  risk  or  harm  to  those 
subjects  due  to  their  participation. 

15.  State  and  Local  Court  Applications 

Each  application  for  funding  from  a 
State  or  local  court  must  be  approved, 
consistent  with  State  law.  by  the  State's 
Supreme  Coiut.  or  its  designated  agency 
or  council.  The  Supreme  Court  or  its 
designee  shall  receive,  administer,  and 
be  accountable  for  all  funds  awarded  on 
the  basis  of  such  an  application.  42 
U.S.C.  10705(b)(4). 

16.  Supplantation  and  Construction 

To  ensure  that  funds  are  used  to 
supplement  and  improve  the  operation 
of  State  courts,  rather  than  to  support 
'  basic  court  services,  funds  shall  not  be 
used  for  the  following  purposes: 

a.  To  supplant  State  or  local  funds 
supporting  a  program  or  activity  (such 
as  paying  the  salary  of  court  employees 
who  would  be  performing  their  normal 
duties  as  part  of  the  project,  or  paying 
rent  for  space  which  is  part  of  the 
court's  normal  operations): 

b.  To  construct  court  facilities  or 
structures,  except  to  remodel  existing 
frtcilities  or  to  demonstrate  new 
architectural  or  technological 
techniques,  or  to  provide  temporary 
facilities  for  new  personnel  or  for 
personnel  involved  in  a  demonstration 
or  experimental  program;  or 

c.  Solely  to  purchase  equipment. 

17.  Suspension  of  Funding 

After  providing  a  recipient  reasonable 
notice  and  opportunity  to  submit 
written  dooimentation  demonstrating 
why  fund  termination  or  suspension 
should  not  occur,  the  Institute  may 
terminate  or  suspend  funding  of  a 
project  that  fails  to  comply  substantially 
with  the  Act.  the  Guideline,  or  the  terms 
and  conditions  of  the  award.  42  U.S.C. 
10708(a). 

18.  Tide  to  Property 

At  the  conclusion  of  the  project,  tide 
to  all  expendable  and  nonexpendable 
personal  property  purchased  with 
Institute  funds  shall  vest  in  the  recipient 
court,  organization,  or  individiul  that 
purchased  the  property  if  certification  is 
made  to  and  approved  by  the  Institute 
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that  the  property  will  continue  to  be 
used  for  the  authorized  purposes  of  the 
Institute-funded  project  or  other 
purposes  consistent  with  the  State 
Justice  Institute  Act.  If  such  certification 
is  not  made  or  the  Institute  disapproves 
such  certification,  title  to  all  such 
property  with  an  aggregate  or  individual 
value  of  $1,000  or  more  shall  vest  in  the 
Institute,  which  will  direct  the 
disposition  of  the  property. 

B.  Recipients  of  Judicial  Branch 
Education  Technical  Assistance  and 
Technical  Assistance  Grants 

Recipients  of  Judicial  Branch 
Education  Technical  Assistance  and 
Technical  Assistance  Grants  must 
comply  with  the  requirements  listed  in 
section  VIII.A.  (except  the  requirements 
pertaining  to  audits  in  section  VIII.A.3. 
and  product  dissemination  in  section 
VIII.A.  11. d.  and  e.)  and  the  reporting 
requirements  below: 

1.  Judicial  Branch  Education  Technical 
Assistance  Grant  Reporting 
Requirements 

Recipients  of  Judicial  Branch 
Education  Technical  Assistance  Grants 
must: 

a.  Submit  one  copy  of  the  manuals, 
handbooks,  conference  packets,  or 
consultant's  report  developed  under  the 
grant  at  the  conclusion  of  the  grant 
period,  along  with  a  final  report  that 
includes  any  evaluation  results  and 
explains  how  the  grantee  intends  to 
present  the  educational  program  in  the 
future  and/or  implement  the 
consultant's  recommendations,  as  well 
as  two  copies  of  the  consultant's  report; 
and 

b.  complete  a  Technical  Assistance 
Evaluation  Form  at  the  conclusion  of 
the  grant  period,  if  appropriate. 

2.  Technical  Assistance  Grant  Reporting 
Requirements 

Recipients  of  Technical  Assistance 
Grants  must: 

a.  Submit  to  the  Institute  one  copy  of 
a  final  report  that  explains  how  it 
intends  to  act  on  the  consultant's 
recommendations,  as  well  as  two  copies 
of  the  consultant's  written  report;  and 

b.  complete  a  Technical  Assistance 
Evaluation  Form  at  the  conclusion  of 
the  grant  period. 

C.  Scholarship  Recipients 

1.  Scholarship  recipients  are 
responsible  for  disseminating  the 
information  received  from  the  course  to 
their  court  colleagues  locally  and,  if 
possible,  throughout  the  State  (e.g.,  by 
developing  a  formal  seminar,  circulating 
the  written  material,  or  discussing  the 
information  at  a  meeting  or  conference). 


Recipients  also  must  submit  to  the 
Institute  a  certificate  of  attendance  at 
the  program,  an  evaluation  of  the 
educational  program  they  attended,  and 
a  copy  of  the  notice  of  any  scholarship 
funds  received  from  other  sources.  A 
copy  of  the  evaluation  must  be  sent  to 
the  Chief  Justice  of  the  Scholarship 
recipient's  State.  A  State  or  local 
jurisdiction  may  impose  additional 
requirements  on  scholarship  recipients. 

2.  To  receive  the  funds  authorized  by 
a  scholarship  award,  recipients  must 
submit  a  Scholarship  Payment  Voucher 
(Form  S3)  together  with  a  tuition 
statement  from  the  program  sponsor, 
and  a  transportation  fare  receipt  (or 
statement  of  the  driving  mileage  to  and 
from  the  recipient's  home  to  the  site  of 
the  educational  program). 

Scholarship  Payment  Vouchers 
should  be  submitted  within  90  days 
after  the  end  of  the  course  which  the 
recipient  attended. 

3.  Scholarship  recipients  are 
encouraged  to  dieck  with  their  tax 
advisors  to  determine  whether  the 
scholarship  constitutes  taxable  income 
under  Federal  and  State  law. 

IX.  Financial  Requirements 


A.  Purpose 

The  purpose  of  this  section  is  to 
establish  accounting  system 
requirements  and  offer  guidance  on 
procedures  to  assist  all  grantees, 
subgrantees,  contractors,  and  other 
organizations  in: 

1.  Complying  with  the  statutory 
requirements  for  the  award, 
disbiirsement,  and  accounting  of  funds; 

2.  Complying  with  regulatory 
requirements  of  the  Institute  for  the 
financial  management  and  disposition 
of  funds; 

3.  Generating  financial  data  to  be  used 
in  planning,  managing,  and  controlling 
projects;  and 

4.  Facilitating  an  effective  audit  of 
funded  programs  and  projects. 

B.  References 

Except  where  inconsistent  with 
specific  provisions  of  this  Guideline,  the 
foUovdng  circulars  are  applicable  to 
Institute  grants  and  cooperative 
agreements  under  the  same  terms  and 
conditions  that  apply  to  Federal 
grantees.  The  circulars  supplement  the 
requirements  of  this  section  for 
accoimting  systems  and  financial 
record-keeping  and  provide  additional 
guidance  on  how  these  requirements 
may  be  satisfied.  (Circulars  may  be 
obtained  from  OMB  by  calling  202-395- 
3080  or  visiting  the  OMB  Web  site  at 
http://www.whitehouse.gov/OMB.) 


1.  Office  of  Management  and  Budget 
(OMB)  Circular  A-21,  Cost  Principles 
for  Educational  Institutions. 

2.  Office  of  Management  and  Budget 
(OMB)  Circular  A-87,  Cost  Principles 
for  State  and  Local  Governments. 

3.  Office  of  Management  and  Budget 
(OMB)  Circular  A-88  (revised).  Indirect 
Cost  Rates,  Audit  and  Audit  Follow-up 
at  Educational  Institutions. 

4.  Office  of  Management  and  Budget 
(OMB)  Circular  A-1 02,  Uniform 
Administrative  Requirements  for 
Grants-in-Aid  to  State  and  Local 
Governments. 

5.  Office  of  Management  and  Budget 
(OMB)  Circular  A-UO.  Grants  and 
Agreements  with  Institutions  of  Higher 
Education,  Hospitals  and  Other  Non- 
profit Organizations. 

6.  Office  of  Management  and  Budget 
(OMB)  Circular  A-122,  Cost  Principles 
for  Non-profit  Organizations. 

7.  C^ice  of  Management  and  Budget 
(OMB)  Circular  A-128,  Audits  of  State 
and  Local  Governments. 

8.  Office  of  Management  and  Budget 
JOMB)  Circular  A-1 33,  Audits  of 
Institutions  of  Higher  Education  and 
Other  Non-profit  Institutions. 

C.  Supervision  and  Monitoring 
Responsibilities 


1.  Grantee  Responsibilities 

All  grantees  receiving  awards  from 
the  Institute  are  responsible  for  the 
management  and  fiscal  control  of  all 
funds.  Responsibilities  include 
accoimting  for  receipts  and 
expenditures,  maintaining  adequate 
financial  records,  and  refunding 
expenditiires  disallowed  by  audits. 

2.  Responsibilities  of  State  Supreme 
Court 

a.  Each  application  for  funding  frtim 
a  State  or  local  court  must  be  approved, 
consistent  with  State  law,  by  the  State's 
Supreme  Court,  or  its  designated  agency 
or  coimcil.  (See  section  III.F.) 

b.  The  State  Supreme  Court  or  its 
designee  shall  receive  all  Institute  funds 
awarded  to  such  courts;  be  responsible 
for  assuring  proper  administration  of 
Institute  funds;  and  be  responsible  for 
all  aspects  of  the  project,  including 
proper  accounting  and  financial  record- 
keeping by  the  subgrantee.  These 
responsibilities  include: 

(1)  Reviewing  Financial  Operations. 
The  State  Supreme  Coiut  or  its  designee 
should  be  familiar  with,  and 
periodically  monitor,  its  subgrantees' 
financial  operations,  records  system, 
and  procedures.  Particular  attention 
shoidd  be  directed  to  the  maintenance 
of  ciirrent  financial  data. 

(2)  Recording  Financial  Activities. 
The  subgrantee's  grant  award  or  contract 
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obligation,  as  well  as  cash  advances  and 
other  financial  activities,  should  be 
recorded  in  the  financial  records  of  the 
State  Supreme  Court  or  its  designee  in 
simunary  form.  Subgrantee  expenditures 
should  be  recorded  on  the  books  of  the 
State  Supreme  Court  or  evidenced  by 
report  forms  duly  filed  by  the 
subgrantee.  Matching  contributions 
provided  by  subgrantees  should 
likewise  be  recorded,  as  should  any 
project  income  resxUting  itom  program 
operations. 

(3)  Budgeting  and  Budget  Review.  The 
State  Supreme  Court  or  its  designee 
shoidd  ensure  that  each  subgrantee 
prepares  an  adequate  budget  as  the  basis 
for  its  award  conmiitment.  The  detail  of 
each  project  budget  should  be 
maintained  on  file  by  the  State  Supreme 
Court. 

(4)  Accounting  for  Match.  The  State 
Supreme  Court  or  its  designee  will 
ensure  that  subgrantees  comply  with  the 
match  requirements  specified  in  this 
Guideline  (see  section  Vin.A.8.). 

(5)  Audit  Requirement.  The  State 
Supreme  Court  or  its  designee  is 
required  to  ensure  that  subgrantees  meet 
the  necessary  audit  requirements  set 
forth  by  the  Institute  (see  sections  K. 
below  and  Vin.A.3.) 

(6)  Reporting  Irregularities.  The  State 
Supreme  Court,  its  designees,  and  its 
subgrantees  are  responsible  for 
promptly  reporting  to  the  Institute  the 
nature  and  circumstances  surroimding 
any  financial  irregularities  discovered. 

D.  Accounting  System 

The  grantee  is  responsible  for 
establishing  and  maintaining  an 
adequate  system  of  accounting  and 
internal  controls  and  for  ensuring  that 
an  adequate  system  exists  for  each  of  its 
subgrantees  and  contractors.  An 
acceptable  and  adequate  accoimting 
system: 

1.  Properly  accounts  for  receipt  of 
funds  imder  each  grant  awarded  and  the 
expenditure  of  funds  for  each  grant  by 
category  of  expenditure  (including 
matching  contributions  and  project 
income); 

2.  assures  that  expended  funds  are 
applied  to  the  appropriate  budget 
category  included  within  the  approved 
grant; 

3.  presents  and  classifies  historical 
costs  of  the  grant  as  required  for 
budgetary  and  evaluation  purposes; 

4.  provides  cost  and  property  controls 
to  assure  optimal  use  of  grant  funds; 

5.  is  integrated  with  a  system  of 
internal  controls  adequate  to  safeguard 
the  funds  and  assets  covered,  check  the 
accuracy  and  reliability  of  the 
accounting  data,  promote  operational 
efficiency,  and  assure  conformance  with 


any  general  or  special  conditions  of  the 
grant; 

6.  meets  the  prescribed  requirements 
for  periodic  financial  reporting  of 
operations;  and 

7.  provides  financial  data  for 
planning,  control,  measiuement,  and 
evaluation  of  direct  and  indirect  costs. 

E.  Total  Cost  Budgeting  and  Accounting 

Accounting  for  all  funds  awarded  by 
the  Institute  must  be  structured  and 
executed  on  a  total  project  cost  basis. 
That  is,  total  project  costs,  including 
Institute  funds.  State  and  local  matching 
shares,  and  any  other  fund  sources 
included  in  the  approved  project  budget 
serve  as  the  foimdation  for  fiscal 
administration  and  accoimting.  Grant 
applications  and  financial  reports 
require  budget  and  cost  estimates  on  the 
basis  of  total  costs. 

1.  Timing  of  Matching  Contributions 

Matching  contributions  need  not  be 
applied  at  the  exact  time  of  the 
obligation  of  Institute  funds.  Ordinarily, 
the  full  matching  share  must  be 
obligated  during  the  award  period; 
however,  with  the  written  permission  of 
the  Institute,  contributions  made 
following  approval  of  the  grant  by  the 
Institute's  Board  of  Directors  but  before 
the  beginning  of  the  grant  may  be 
counted  as  match.  Grantees  that  do  not 
contemplate  making  matching 
contributions  continuously  throughout 
the  course  of  a  project,  or  on  a  task-by- 
task  basis,  are  required  to  submit  a 
schedule  within  30  days  after  the 
beginning  of  the  project  period 
indicating  at  what  points  during  the 
project  period  the  matching 
contributions  will  be  made.  If  a 
proposed  cash  or  in-kind  match  is  not 
fully  met,  the  Institute  may  reduce  the 
awuti  amoimt  accordingly  to  maintain 
the  ratio  of  grant  funds  to  matching 
funds  stated  in  the  award  agreement. 

2.  Records  for  Match 

All  grantees  must  maintain  records 
which  clearly  show  the  source,  amount, 
and  timing  of  all  matching 
contributions.  In  addition,  if  a  project 
has  included,  within  its  approved 
budget,  contributions  whidi  exceed  the 
required  matching  portion,  the  grantee 
must  maintain  records  of  those 
contributions  in  the  same  manner  as  it 
does  Institute  funds  and  required 
matching  shares.  For  all  grants  made  to 
State  and  local  courts,  the  State 
Supreme  Court  has  primary 
responsibility  for  grantee/subgrantee 
compliance  with  the  requirements  of 
this  section.  (See  section  IX.C.2.  above.) 


F.  Maintenance  and  Retention  of 
Records 

All  financial  records,  including 
supporting  documents,  statistical 
records,  and  all  other  information 
pertinent  to  grants,  subgrants, 
cooperative  agreements,  or  contracts 
under  grants,  must  be  retained  by  each 
organization  participating  in  a  project 
for  at  least  three  years  for  purposes  of 
examination  and  audit.  State  Supreme 
Courts  may  impose  record  retention  and 
maintenance  requirements  in  addition 
to  those  prescribed  in  this  section. 

1.  Coverage 

The  retention  requirement  extends  to 
books  of  original  entry,  source 
dociunents  supporting  accounting 
transactions,  the  general  ledger, 
subsidiary  ledgers,  personnel  and 
payroll  records,  canceled  checks,  and 
related  doctmients  and  records.  Source 
dociunents  include  copies  of  all  grant 
and  subgrant  awards,  applications,  and 
required  grantee/subgrantee  financial 
and  narrative  reports.  Personnel  and 
payroll  records  shall  include  the  time 
and  attendance  reports  for  all 
individuals  reimbursed  under  a  grant, 
subgrant  or  contract,  whether  they  are 
employed  full-time  or  part-time.  "Time 
and  effort  reports  are  required  for 
consultants. 

2.  Retention  Period 

The  three-year  retention  period  starts 
from  the  date  of  the  submission  of  the 
final  expenditure  report. . 

3.  Maintenance 

Grantees  and  subgrantees  are 
expected  to  see  that  records  of  different 
fiscal  years  are  separately  identified  and 
maintained  so  that  requested 
information  can  be  readily  located. 
Grantees  and  subgrantees  are  also 
obligated  to  protect  records  adequately 
against  fire  or  other  damage.  When 
records  are  stored  away  from  the 
grantee's/subgrantee's  principal  office,  a 
written  index  of  the  location  of  stored 
records  should  be  on  hand,  and  ready 
access  should  be  assured. 

4.  Access 

Grantees  and  subgrantees  must  give 
any  authorized  representative  of  the 
Institute  access  to  and  the  right  to 
examine  all  records,  books,  papers,  and 
documents  related  to  an  Institute  grant 

G.  Project-Related  Income 

Records  of  the  receipt  and  disposition 
of  project-related  income  musrt  be 
maintained  by  the  grantee  in  the  same 
manner  as  required  for  the  project  funds 
that  gave  rise  to  the  income  and  must  be 
reported  to  the  Institute.  (See  sectioi} 
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IX.H.2.  below.)  The  policies  governing 
the  disposition  of  the  various  types  of 
project-related  income  are  listed  below. 

1.  Interest 

A  State  and  any  agency  or 
instrumentality  of  a  State,  including 
institutions  of  higher  education  and 
hospitals,  shall  not  be  held  accountable 
for  interest  earned  on  advances  of 
project  funds.  When  funds  are  awarded 
to  subgrantees  through  a  State,  the 
subgrantees  are  not  held  accoimtable  for 
interest  earned  on  advances  of  project 
funds.  Local  imits  of  government  and 
nonprofit  organizations  that  are  grantees 
must  refund  any  interest  earned. 
Grantees  shall  ensuje  minimum 
balances  in  their  respective  grant  cash 
accounts.    _ 

2.  Royalties 

The  grantee/subgrantee  may  retain  all 
royalties  received  from  copyrights  or 
other  works  developed  under  projects  or 
from  patents  and  inventions,  unless  the 
terms  and  conditions  of  the  grant 
provide  otherwise. 

3.  Registration  and  Tuition  Fees 

Registration  and  tuition  fees  shall  be 
used  to  pay  project-related  costs  not 
covered  by  the  grant,  or  to  reduce  the 
amoimt  of  grant  funds  needed  to 
support  the  project.  Registration  and 
tuition  fees  may  be  used  for  other 
purposes  only  with  the  prior  written 
approval  of  the  Institute.  Estimates  of 
registration  and  tuition  fees,  and  any 
expenses  to  be  offset  by  the  fees,  should 
be  included  in  the  application  budget 
forms  and  narrative. 

4.  Income  From  the  Sale  of  Grant 
Products 

If  the  sale  of  products  occurs  during 
the  project  period,  the  costs  and  income 
generated  by  the  sales  must  be  reported 
on  the  Quarterly  Financial  Status 
Reports  and  documented  in  an  auditable 
maimer.  Whenever  possible,  the  intent 
to  sell  a  product  should  be  disclosed  in 
the  application  or  reported  to  the 
Institute  in  writing  once  a  decision  to 
sell  products  has  been  made.  The 
grantee  must  request  approval  to  recover 
its  product  development,  reproduction, 
and  dissemination  costs  as  specified  in 
section  VIII.  A.  ll.b. 

5.  Other 

Other  project  income  shall  be  treated 
in  accordance  with  disposition 
instructions  set  forth  in  the  grant's  terms 
and  conditions. 


H.  Payments  and  Financial  Reporting 
Requirements 

1.  Payment  of  Grant  Funds 

The  procedures  and  regulations  set 
forth  below  are  applicable  to  all 
Institute  grant  funds  and  grantees. 

a.  Request  for  Advance  or 
Reimbursement  of  Funds.  Grantees  will 
receive  funds  on  a  "check-issued"  basis. 
Upon  receipt,  review,  and  approval  of  a 
Request  for  Advance  or  Reimbursement  -- 
by  the  Institute,  a  check  will  be  issued 
directly  to  the  grantee  or  its  designated 
fiscal  agent.  A  request  must  be  limited 

to  the  grantee's  immediate  cash  needs. 
The  Request  for  Advance  or 
Reimbursement,  along  with  the 
instructions  for  its  preparation,  will  be 
included  in  the  official  Institute  award 
package. 

b.  Continuation  Awards.  For  purposes 
of  submitting  Requests  for  Advance  or 
Reimbursement,  recipients  of 
continuation  grants  should  treat  each 
grant  as  a  new  project  and  number  the 
requests  accordingly  [i.e.,  on  a  grant 
rather  than  a  project  basis).  For 
example,  the  first  request  for  payment 
from  a  continuation  grant  would  be 
number  1,  the  second  number  2,  etc. 
(See  Appendix  B,  Answers  to  Grantees' 
Frequently  Asked  Questions,  for  further 
guidance.) 

c.  Termination  of  Advance  and 
Reimbursement  Funding.  When  a 
grantee  organization  receiving  cash 
advances  from  the  Institute: 

(1)  Demonstrates  an  unwillingness  or 
inability  to  attain  program  or  project 
goals,  or  to  establish  procedures  that 
will  minimize  the  time  elapsing 
between  cash  advances  and 
disbursements,  or  cannot  adhere  to 
guideline  requirements  or  special 
conditions; 

(2)  Engages  in  the  improper  award 
and  administration  of  subgrants  or 
contracts;  or 

(3)  Is  unable  to  submit  reliable  and/ 
or  timely  reports;  the  Institute  may 
terminate  advance  financing  and  require 
the  grantee  organization  to  finance  its 
operations  with  its  own  working  capital. 
Payments  to  the  grantee  shall  then  be 
made  by  check  to  reimburse  the  grantee 
for  actual  cash  disbursements.  In  the 
event  the  grantee  continues  to  be 
deficient,  the  Institute  may  suspend 
reimbursement  payments  until  the 
deficiencies  are  corrected. 

d.  Principle  of  Minimum  Cash  on 
Hand.  Grantees  should  request  funds 
based  upon  immediate  disbursement 
requirements.  Grantees  should  time 
their  requests  to  ensure  that  cash  on 
hand  is  the  minimum  needed  for 
disbursements  to  be  made  immediately 
or  within  a  few  days. 


2.  Financial  Reporting 

a.  General  Requirements.  To  obtain 
financial  information  concerning  the 
use  of  funds,  the  Institute  requires  that 
grantees/subgrantees  submit  timely 
reports  for  review. 

b.  Two  copies  of  the  Financial  Status 
Report  are  required  from  all  grantees, 
other  than  scholarship  recipients,  for 
each  active  quarter  on  a  calendar- 
quarter  basis.  This  report  is  due  within 
30  days  after  the  clos^e  of  the  calendar 
quarter.  It  is  designed  to  provide 
financial  information  relating  to 
Institute  funds,  State  and  local  matching 
shares,  project  income,  and  any  other 
sources  of  funds  for  the  project,  as  well 
as  information  on  obligations  and 
outlays.  A  copy  of  the  Financial  Status 
Report,  along  with  instructions  for  its 
preparation,  is  included  in  each  official 
Institute  Award  package.  If  a  grantee 
requests  substantial  payments  for  a 
project  prior  to  the  completion  of  a 
given  quarter,  the  Institute  may  request 
a  brief  summary  of  the  amount 
requested,  by  object  class,  to  support  the 
Request  for  Advance  or  Reimbursement, 
c.  Additional  Requirements  for 
Continuation  Grants.  Grantees  receiving 
continuation  grants  should  number  their 
quarterly  Financial  Status  Reports  on  a 
grant  rather  than  a  project  basis.  For 
example,  the  first  quarterly  report  for  a 
continuation  grant  award  should  be 
number  1,  the  second  number  2,  etc. 

3.  Consequences  of  Non-Compliance 
With  Submission  Requirement 

Failure  of  the  grantee  to  submit 
required  financial  and  progress  reports 
may  result  in  suspension  or  termination 
of  grant  pajmients. 

/.  Allowability  of  Costs 

1.  General 

Except  as  may  be  otherwise  provided 
in  the  conditions  of  a  particular  grant, 
cost  allowability  is  determined  in 
accordance  with  the  principles  set  forth 
in  OMB  Circulars  A-21,  Cost  Principles 
Applicable  to  Grants  and  Contracts  with 
Educational  Institutions;  A-87,  Cost' 
Principles  for  State  and  Local 
Governments;  and  A-122,  Cost 
Principles  for  Non-profit  Organizations. 
No  costs  may  be  recovered  to  liquidate 
obligations  incurred  after  the  approved 
grant  period.  CirciUars  may  be  obtained 
from  OMB  by  calling  202-395-3080  or 
visiting  the  OMB  Web  site  at  http:// 
www.  whitehouse.gov/OMB. 

2.  Costs  Requiring  Prior  Approval 

a.  Pre-agreement  Costs.  The  written 
prior  approval  of  the  Institute  is 
required  for  costs  considered  necessary 
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but  which  occur  prior  to  the  start  date 
of  the  project  period. 

b.  Equipment.  Grant  funds  may  be 
used  to  purchase  or  lease  only  that 
equipment  essential  to  accomplishing 
the  goals  and  objectives  of  the  project. 
The  written  prior  approval  of  the 
Institute  is  required  when  the  amoimt  of 
automated  data  processing  (ADP) 
equipment  to  be  piutihased  or  leased 
exceeds  $10,000  or  software  to  be 
piirchased  exceeds  $3,000. 

c.  Consultants.  The  written  prior 
approval  of  the  Institute  is  required 
when  the  rate  of  compensation  to  be 
paid  a  consultant  exceeds  $300  a  day. 
Institute  funds  may  not  be  used  to  pay 
a  consultant  more  than  $900  per  day. 

d.  Budget  Revisions.  Budget  revisions 
among  direct  cost  categories  that  (i) 
transfer  grant  funds  to  an  imbudgeted 
cost  category  or  (ii)  individually  or 
cumulatively  exceed  five  percent  (5%) 
of  the  approved  original  budget  or  the 
most  recently  approved  revised  budget 
require  prior  Institute  approval.  See 
section  X.A.I. 

3.  Travel  Costs 

Transportation  and  per  diem  rates 
must  comply  with  the  policies  of  the 
grantee.  If  the  grantee  does  not  have  an 
established  written  travel  policy,  then 
travel  rates  must  be  consistent  with 
those  established  by  the  Institute  or  the 
Federal  Government.  Institute  funds 
may  not  be  used  to  cover  the 
transportation  or  per  diem  costs  of  a 
member  of  a  national  organization  to 
attend  an  annual  or  other  regular 
meeting  of  that  organization. 

4.  Indirect  Costs 

These  are  costs  of  an  organization  that 
are  not  readily  assignable  to  a  particular 
project  but  are  necessary  to  the 
operation  of  the  organization  and  the 
performance  of  the  project.  The  cost  of 
operating  and  maintaining  facilities, 
depreciation,  and  administrative 
salaries  are  examples  of  the  types  of 
costs  that  are  usually  treated  as  indirect 
costs.  Although  the  Institute's  policy 
requires  all  costs  to  be  budgeted 
directly,  it  will  accept  indirect  costs  if 
a  grantee  has  an  indirect  cost  rate 
approved  by  a  Federal  agency  as  set 
forth  below.  However,  recoverable 
indirect  costs  are  limited  to  no  more 
than  75%  of  a  grantee's  direct  personnel 
costs  (salaries  plus  fringe  benefits). 
Grantees  may  apply  unrecoverable 
indirect  costs  to  meet  their  required 
matching  contributions,  including  the 
required  level  of  cash  match.  See 
sections  ni.L.  and  VI.A.4.k. 

a.  Approved  Plan  Available.  (1)  A 
copy  of  an  indirect  cost  rate  agreement 
or  allocation  plan  approved  for  a  grantee 


during  the  preceding  two  years  by  any 
Federal  granting  agency  on  the  basis  of 
allocation  methods  substantially  in 
accord  with  those  set  forth  in  the 
applicable  cost  circulars  must  be 
submitted  to  the  Institute. 

(2)  Where  flat  rates  are  accepted  in 
lieu  of  actual  indirect  costs,  grantees 
may  not  also  charge  expenses  normally 
included  in  overhead  pools,  e.g., 
accounting  services,  legal  services, 
building  occupancy  and  maintenance, 
etc.,  as  direct  costs. 

b.  Establishment  of  Indirect  Cost 
Rates.  To  be  reimbursed  for  indirect 
costs,  a  grantee  must  first  establish  an 
appropriate  indirect  cost  rate.  To  do 
this,  the  grantee  must  prepare  an 
indirect  cost  rate  proposal  and  submit  it 
to  the  Institute  within  three  months 
after  the  start  of  the  grant  period  to 
assure  recovery  of  the  full  amount  of 
allowable  indirect  costs.  The  rate  must 
be  developed  in  accordance  with 
principles  and  procedures  appropriate 
to  the  type  of  grantee  institution 
involved  as  specified  in  the  applicable 
OMB  Circidar. 

c.  No  Approved  Plan.  If  an  indirect 
cost  proposal  for  recovery  of  indirect 
costs  is  not  submitted  to  the  Institute 
within  three  months  after  the  start  of  the 
grant  period,  indirect  costs  will  be 
irrevocably  disallowed  for  all  months 
prior  to  the  month  that  the  indirect  cost 
proposal  is  received. 

/.  Procurement  and  Property 
Management  Standards 

1.  Procurement  Standards 

For  State  and  local  governments,  the 
Institute  has  adopted  the  standards  set 
forth  in  Attachment  O  of  OMB  Circular 
A-102.  Institutions  of  higher  education, 
hospitals,  and  other  non-profit 
organizations  will  be  governed  by  the 
standards  set  forth  in  Attachment  O  of 
OMB  Circular  A-1 10. 

2.  Property  Management  Standards 

The  property  management  standards 
as  prescribed  in  Attadmient  N  of  OMB 
Circulars  A-102  and  A-1 10  apply  to  all 
Institute  grantees  and  subgrantees 
except  as  provided  in  section  VIII.A.18. 
All  grantees/subgrantees  are  required  to 
be  prudent  in  the  acquisition  and 
management  of  property  with  grant 
funds.  If  suitable  property  required  for 
the  successful  execution  of  projects  is 
already  available  within  the  grantee  or 
subgrantee  organization,  expenditiires  of 
grant  funds  for  the  acquisition  of  new 
property  will  be  considered 
unnecessary.  ^ 


K.  Audit  Requirements 

1.  Implementation 

Each  recipient  of  a  Project  Grant 
(other  than  a  State  court  receiving  an 
information  collection  grant  in 
connection  with  the  Solutions  Project) 
must  provide  for  an  aimual  fiscal  audit. 
This  requirement  also  applies  to  a  State 
or  local  court  receiving  a  subgrant  from 
the  State  Supreme  Court.  The  audit  may 
be  of  the  entire  grantee  or  subgrantee 
organization  or  of  the  specific  project 
funded  by  the  Institute.  Audits 
conducted  in  accordance  with  the 
Single  Audit  Act  of  1984  and  OMB 
Circular  A-1 28,  or  OMB  Circular  A-133, 
will  satisfy  the  requirement  for  an 
annual  fiscal  audit.  The  audit  must  be 
conducted  by  an  independent  Certified 
Public  Accoimtant.  or  a  State  or  local 
agency  authorized  to  audit  government 
agencies.  Grantees  must  send  two  copies 
of  the  audit  report  to  the  Institute. 
Grantees  that  receive  funds  from  a 
Federal  agency  and  satisfy  audit 
requirements  of  the  cognizant  Federal 
agency  must  submit  two  copies  of  the 
audU  report  prepared  for  that  Federal 
agency  to  the  Institute  in  order  to  satisfy 
the  provisions  of  this  section. 

2.  Resolution  and  Clearance  of  Audit 
Reports 

Timely  action  on  recommendations 
by  responsible  management  officials  is 
an  integral  part  of  the  effectiveness  of  an 
audit.  Each  grantee  must  have  policies 
and  procedures  for  acting  on  audit 
recommendations  by  designating 
officials  responsible  for;  follow-up; 
maintaining  a  record  of  the  actions 
taken  on  recommendations  and  time 
schedules;  responding  to  and  acting  on 
audit  recommendations;  and  submitting 
periodic  reports  to  the  Institute  on 
recommendations  and  actions  taken. 

3.  Consequences  of  Non-Resolution  of 
Audit  Issues 

Ordinarily,  the  Institute  will  not  make 
a  new  grant  award  to  an  applicant  that 
has  an  imresolved  audit  report 
involving  Institute  awards.  Failure  of 
the  grantee  to  resolve  audit  questions 
may  also  result  in  the  suspension  or 
termination  of  payments  for  active 
Institute  grants  to  that  organization. 

L.  Close-Out  of  Grants 

1.  Grantee  Close-Out  Requirements 

Within  90  days  after  the  end  date  of 
the  grant  or  any  approved  extension 
thereof  (see  section  IX.L.2.  below),  the 
following  documents  must  be  submitted 
to  the  Institute  by  grantees  (other  than 
scholarship  recipients): 

a.  Financial  Status  Report.  The  final 
report  of  expenditures  must  have  no 
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unliquidated  obligations  and  must 
indicate  the  exact  balance  of 
unobligated  funds.  Any  unobligated/ 
unexpended  funds  will  be  deobligated 
from  the  award  by  the  Institute.  Final 
payment  requests  for  obligations 
incurred  during  the  award  period  must 
be  submitted  to  the  Institute  prior  to  the 
end  of  the  90-day  close-out  period. 
Grantees  on  a  check-issued  basis,  who 
have  drawn  down  funds  in  excess  of 
their  obligations/expenditures,  must 
return  any  unused  funds  as  soon  as  it  is 
determined  that  the  funds  are  not 
required.  In  no  case  should  any  imused 
funds  remain  with  the  grantee  beyond 
the  submission  date  of  the  final 
Financial  Status  Report. 

b.  Final  Progress  Report.  This  report 
should  describe  the  project  activities 
during  the  final  calendar  quarter  of  the 
project  and  the  close-out  period, 
including  to  whom  project  products 
have  been  disseminated;  provide  a 
summary  of  activities  during  the  entire 
project;  specify  whether  all  the 
objectives  set  forth  in  the  approved 
application  or  an  ^proved  adjustment 
have  been  met  and,  if  any  of  the 
objectives  have  not  been  met,  explain 
why  not;  and  discuss  what,  if  anything, 
coiild  have  been  done  differently  that 
might  have  enhanced  the  impact  of  the 
project  or  improved  its  operation. 

These  reporting  requirements  apply  at 
the  conclusion  of  every  grant  other  than 
a  scholarship,  even  when  the  project 
will  continue  under  a  continuation 
grant. 

2.  Extension  of  Close-Out  Period 

Upon  the  written  request  of  the 
grantee,  the  Institute  may  extend  the 
close-out  period  to  assure  completion  of 
the  grantee's  close-out  requirements. 
Requests  for  an  extension  must  be 
submitted  at  least  14  days  before  the 
end  of  the  close-out  period  and  must 
explain  why  the  extension  is  necessary 
and  what  steps  will  be  taken  to  assure 
that  all  the  grantee's  responsibilities 
will  be  met  by  the  end  of  the  extension 
period.  i 

X.  Grant  Adjustments 

All  requests  for  programmatic  or 
budgetary  adjustments  requiring 
Institute  approval  must  be  submitted  by 
the  project  director  in  a  timely  manner 
(ordinarily  30  days  prior  to  the 
implementation  of  the  adjustment  being 
requested).  All  requests  for  changes 
from  the  approved  application  will  be 
carefully  reviewed  for  both  consistency 
with  this  Guideline  and  the 
enhancement  of  grant  goals  and 
objectives. 


Ml 


A.  Grant  Adjustments  Requiring  Prior 
Written  Approval 

There  are  several  types  of  grant 
adjustments  that  require  the  prior 
written  approval  of  the  Institute. 
Examples  of  these  adjustments  include: 

1 .  Budget  revisions  among  direct  cost 
categories  that  (a)  transfer  grant  funds  to 
an  unbudgeted  cost  category  or  (b) 
individually  or  cumulatively  exceed 
five  percent  (5%)  of  the  approved 
original  budget  or  the  most  recently 
approved  revised  budget.  See  section 
IX.I.Z.d. 

For  continuation  grants,  funds  from 
the  original  award  may  be  used  during 
the  new  grant  period  and  funds  awarded 
through  a  continuation  grant  may  be 
used  to  cover  project-related 
expenditures  incurred  during  the 
original  award  period,  with  the  prior 
written  approval  of  the  Institute. 

2.  A  change  in  the  scope  of  work  to 
be  performed  or  the  objectives  of  the 
project  (see  D.  below  in  this  section). 

3.  A  change  in  the  project  site. 

4.  A  change  in  the  project  period, 
such  as  an  extension  of  die  grant  period 
and/or  extension  of  the  final  financial  or 
progress  report  deadline  (see  E.  below). 

5.  Satisfaction  of  special  conditions,  if 
required. 

6.  A  change  in  or  temporary  absence 
of  the  project  director  (see  F.  and  G. 
below) 

7.  The  assignment  of  an  employee  or 
consultant  to  a  key  staff  position  whose 
qualifications  were  not  described  in  the 
application,  or  a  change  of  a  person 
assigned  to  a  key  project  staff  position 
(see  section  VIII.A.2.). 

8.  A  change  in  or  temporary  absence 
of  the  person  responsible  for  managing 
and  reporting  on  the  grant's  finances. 

9.  A  change  in  the  name  of  the  grantee 
organization. 

10.  A  transfer  or  contracting  out  of 
grant-supported  activities  (see  H. 
below). 

11.  A  transfer  of  the  grant  to  another 
recipient. 

12.  Preagreement  costs  (see  section 
IX.I.2.a.). 

13.  The  purchase  of  automated  data 
processing  equipment  and  software  (see 
section  IX.I.2.b.). 

14.  Consultant  rates  (see  section 
IX.I.2.C.). 

15.  A  change  in  the  natiire  or  number 
of  the  products  to  be  prepared  or  the 
manner  in  which  a  product  would  be 
distributed. 

B.  Requests  for  Grant  Adjustments 

All  grantees  must  promptly  notify 
their  SJI  program  managers,  in  v»rriting, 
of  events  or  proposed  changes  that  may 
require  adjustments  to  the  approved 


project  design.  In  requesting  an 
adjustment,  the  grantee  must  set  forth 
the  reasons  and  basis  for  the  proposed 
adjustment  and  any  other  information 
the  program  manager  determines  would 
help  the  Institute's  review. 

C.  Notification  of  Approval/Disapproval 

If  the  request  is  approved,  the  grantee 
will  be  sent  a  Grant  Adjustment  signed 
by  the  Executive  Director  or  his 
designee.  If  the  request  is  denied,  the 
grantee  vtdll  be  sent  a  written 
explanation  of  the  reasons  for  the 
denial. 

D.  Changes  in  tHe  Scope  of  the  Grant 

Major  changes  in  scope,  duration, 
training  methodology,  or  other 
significant  areas  must  be  approved  in 
advance  by  the  Institute.  A  grantee  may 
make  minor  changes  in  methodology, 
approach,  or  other  aspects  of  the  grant 
to  expedite  achievement  of  the  grant's 
objectives  with  subsequent  notification 
of  the  SJI  program  manager. 

E.  Date  Changes 

A  request  to  change  or  extend  the 
grant  period  must  be  made  at  least  30 
days  in  advance  of  the  end  date  of  the 
grant.  A  revised  task  plan  should 
accompany  a  request  for  a  no-cost 
extension  of  the  grant  period,  along  with 
a  revised  budget  if  shifts  among  budget 
categories  will  be  needed.  A  request  to 
change  or  extertd  the  deadline  for  the 
final  financial  report  or  final  progress 
report  must  be  made  at  least  14  days  in 
advance  of  the  report  deadline  (see 
section  IX.L.2.). 

F.  Temporary  Absence  of  the  Project 
Director 

Whenever  an  absence  of  the  project 
director  is  expected  to  exceed  a 
continuous  period  of  one  month,  the 
plans  for  the  conduct  of  the  project 
director's  duties  during  such  absence 
must  be  approved  in  advance  by  the 
Institute.  This  information  must  be 
provided  in  a  letter  signed  by  an 
authorized  representative  of  the  grantee/ 
subgrantee  at  least  30  days  before  the 
departure  of  the  project  director,  or  as 
soon  as  it  is  known  that  the  project 
director  will  be  absent.  The  grant  may 
be  terminated  if  arrangements  are  not 
approved  in  advance  by  the  Institute. 

G.-Witbdrawal  of/Change  in  Project 
Director 

ff  the  project  director  relinquishes  or. 
expects  to  relinquish  active  direction  of 
the  project,  the  Institute  must  be 
notified  immediately.  In  such  cases,  if 
the  grantee/subgrantee  wishes  to 
terminate  the  project,  the  Institute  wrill 
forward  procedural  instructions  upon 


notification  of  such  intent.  If  the  grantee 
wishes  to  continue  the  project  imder  the 
direction  of  another  individual,  a 
statement  of  the  candidate's 
qualifications  should  be  sent  to  the 
Institute  for  review  and  approval.  The 
grant  may  be  terminated  if  the 
qualifications  of  the  proposed 
individual  are  not  approved  in  advance 
by  the  Institute. 

H.  Transferring  or  Contracting  Out  of 
Grant-Supported  Activities 

No  principal  activity  of  a  grant- 
supported  project  may  be  transferred  or 
contracted  out  to  another  organization 
without  specific  prior  approval  by  the 
Institute.  All  such  arrangements  must  be 
formalized  in  a  contract  or  other  written 
agreement  between  the  parties  involved. 
Copies  of  the  proposed  contract  or 
agreement  must  be  submitted  for  prior 
approval  of  the  Institute  at  the  earliest 
possible  time.  The  contract  or  agreement 
must  state,  at  a  minimum,  the  activities 
to  be  performed,  the  time  schedule,  the 
policies  and  procedures  to  be  followed, 
the  dollar  limitation  of  the  agreement, 
and  the  cost  principles  to  be  followed  in 
determining  what  costs,  both  direct  and 
indirect,  will  be  allowed.  The  contract 
or  other  written  agreement  must  not 
affect  the  grantee's  overall  responsibility 
for  the  direction  of  the  project  and 
accountability  to  the  Institute. 
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Appendix  A — ^Recommendations  to 
Grant  Writers 

Over  the  past  15  years,  the  Institute  staff 
has  reviewed  approximately  1,750 
applications.  On  the  basis  of  those  reviews, 
inquiries  from  applicants,  and  the  views  of 
the  Board,  the  Institute  offers  the  following 
recommendations  to  help  potential 
applicants  present  workable,  understandable 
proposals  that  can  meet  the  funding  criteria 
set  forth  in  this  Guideline. 

The  Institute  suggests  that  applicants  make 
certain  that  they  address  the  questions  and 
issues  set  forth  below  when  preparing  an 
application.  Applications  should,  however, 
be  presented  in  the  format  specified  in 
section  VI.  of  the  Guideline. 

1.  What  Is  tlie  Sulqect  or  Problem  You  Wish 
To  Address? 

Describe  the  subject  or  problem  and  how 
it  affects  the  courts  and  the  public.  Discuss 
how  your  approach  will  improve  the 
situation  or  advance  the  state  of  the  art  or 
knowledge,  and  explain  why  it  is  the  most 
appropriate  approach  to  take.  When  statistics 
or  research  findings  are  cited  to  support  a 
statement  or  position,  the  source  of  the 
citation  should  be  referenced  in  a  footnote  or 
a  reference  list. 

2.  What  Do  You  Want  To  do? 

Explain  the  goal(s)  of  the  project  in  simple, 
straightforward  terms.  The  goals  should 
describe  the  intended  consequences  or 
expected  overall  effect  of  the  proposed 
project  (e.g.,  to  enable  judges  to  sentence 
drug-abusing  offenders  more  effectively,  or  to 
dispose  of  civil  cases  within  24  months), 
rather  than  the  tasks  or  activities  to  be 
conducted  {e.g.,  hold  3  training  sessions,  or 
install  a  new  computer  system). 

To  the  greatest  extent  possible,  an 
applicant  should  avoid  a  specialized 
vocabulary  that  is  not  readily  understood  by 
the  general  public.  Technical  jargon  does  not 
enhance  a  paper,  nor  does  a  clever  but 
uninformative  title. 

3.  How  Will  You  Do  It? 

Describe  the  methodology  carefully  so  that 
what  you  propose  to  do  and  how  you  would 
do  it  are  clear.  All  proposed  tasks  should  be 
set  forth  so  that  a  reviewer  can  see  a  logical 
progression  of  tasks,  and  relate  those  tasks 
directly  to  the  accomplishment  of  the 
project's  goaUs).  When  in  doubt  about 
whether  to  provide  a  more  detailed 
explanation  or  to  assume  a  particular  level  of 
knowledge  or  expertise  on  the  part  of  the 
reviewers,  provide  the  additional 
information.  A  description  of  project  tasks 
also  will  help  identify  necessary  budget 
items.  All  staff  positions  and  project  costs 
should  relate  directly  to  the  tasks  described. 
The  Institute  encourages  applicants  to  attach 
letters  of  cooperation  and  support  from  the 
courts  and  related  agencies  that  will  be 
involved  in  or  directly  affected  by  the 
proposed  project. 


4.  How  WiU  You  Know  It  Works? 

Include  an  evaluation  component  that  will 
determine  whether  the  proposed  training, 
procedure,  service,  or  technology 
accomplished  the  objectives  it  was  designed 
to  meet.  Applications  should  present  the 
criteria  that  will  be  used  to  evaluate  the 
project's  effectiveness;  identify  program 
elements  that  will  require  further 
modification;  and  describe  how  the 
evaluation  will  be  conducted,  when  it  will 
occur  during  the  project  period,  who  will 
conduct  it,  and  what  specific  measures  will 
be  used.  In  most  instances,  the  evaluation 
should  be  conducted  by  persons  not 
connected  with  the  implementation  of  the 
procedure,  training,  service,  or  technique,  or 
the  administration  of  the  project. 

The  Institute  has  also  prepared  a  more 
thorough  list  of  recommendations  to  grant 
writers  regarding  the  development  of  project 
evaluation  plans.  Those  recommendations 
are  available  from  the  Institute  upon  request. 

5.  How  WiU  Otbm  Find  Out  About  It? 

Include  a  plan  to  disseminate  the  results  of 
the  training,  research,  or  demonstration 
beyond  the  jurisdictions  and  individuals 
directly  affected  by  the  project.  The  plan 
should  identify  the  specific  methods  which 
will  be  used  to  inform  the  field  about  the 
project,  such  as  the  publication  of  law  review 
or  journal  articles,  or  the  distribution  of  key 
materials.  A  statement  that  a  report  or 
research  findings  "will  be  made  available  to" 
the  field  is  not  sufficient.  The  specific  means 
of  distribution  or  dissemination  as  well  as 
the  types  of  recipients  should  be  identified.* 
Reproduction  and  dissemination  costs  are 
allowable  budget  items. 

6.  What  Are  tbe  Specific  Costa  Involved? 

The  budget  in  an  application  should  be 
presented  clearly.  Major  budget  categories 
such  as  personnel,  benefits,  travel,  supplies, 
equipment,  and  indirect  costs  should  be 
identified  separately.  The  components  of 
"Other"  or  "Miscellaneous"  items  should  be 
specified  in  the  application  budget  narrative, 
and  should  not  include  set-asides  for 
undefined  contingencies. 

7.  What,  if  Any,  Match  b  Being  Offered? 

Courts  and  other  units  of  State  and  local 
government  (not  including  publicly- 
supported  institutions  of  higher  education) 
are  required  to  contribute  a  match  of  at  least 
50  percent  of  the  funds  requested  fitim  the 
Institute  for  a  new  grant.  At  least  20%  of  the 
required  match  must  be  in  the  form  of  cash. 
All  other  applicants  must  contribute  a  match 
of  25%  to  a  new  SJI-funded  project,  and  at 
least  10%  of  that  match  must  be  in  the  form 
of  cash. 

The  match  requirement  works  as  follows: 
If,  for  example,  a  State  court  system  receives 
a  $100,000  grant  ftnam  the  Institute,  it  must 
provide  a  $50,000  match;  at  least  20%  of  the 
requfred  match  for  a  new  grant  ($10,000  in 
the  example)  must  l>e  in  the  form  of  cash 
rather  than  in-kind  support  (e.g..  the  value  of 
staff  time  contributed  to  the  project).  If  a  non- 
profit organization  receives  a  $100,000  grant 
from  SJI,  it  must  provide  a  $25,000  match, 
and  at  least  10%  of  that  match  ($2,500  In  the 
example)  must  be  in  the  form  of  cash. 
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Cash  match  includes  funds  directly 
contributed  to  the  project  by  the  applicant,  or 
by  other  public  or  private  sources.  It  does  not 
include  income  generated  from  tuition  fees  or 
the  sale  of  project  products.  Non-cash  match 
refers  to  in-kind  contributions  by  the 
applicant,  or  other  public  or  private  sources. 
This  includes,  for  example,  the  monetary 
value  of  time  contributed  by  existing 
personnel  or  members  of  an  advisory 
committee  (but  not  the  time  spent  by 
participants  in  an  educational  program 
attending  program  sessions).  The  nature  of 
the  match  (cash  or  in-kind)  should  be 
explained  and  the  tasks  and  line  items  for 
which  costs  will  be  covered  wholly  or  in  part 
by  match  should  be  specified. 

8.  Which  of  the  Two  Budget  Forms  Should 
Be  Used? 

Section  VI.A.l.c.  of  the  SJI  Grant  Guideline 
encourages  use  of  the  spreadsheet  format  of 
Form  Cl  if  the  application  requests  $100,000 
or  more.  Form  Cl  also  works  well  for  projects 
with  discrete  tasks,  regardless  of  the  dollar 
value  of  the  project.  Form  C,  the  tabular 
format,  is  preferred  for  projects  Jacking  a 
number  of  discrete  tasks,  or  for  projects 
requiring  less  than  $100,000  of  Institute 
funding.  Generally,  use  the  form  that  best 
lends  itself  to  representing  most  accurately 
the  budget  estimates  for  the  project. 

e.  How  Much  Detail  Should  Be  Included  in 
the  Budget  Narrative? 

The  budget  narrative  of  an  application 
should  provide  the  basis  for  computing  all 
project-related  costs,  as  indicated  in  section 
VI.A.4.  of  the  Guideline.  To  avoid  common 
shortcomings  of  application  budget 
narratives,  applicants  should  include  the 
following  information: 

Personnel  estimates  that  accurately  provide 
the  amount  of  time  to  be  spent  by  personnel 
involved  with  the  project  and  the  total 
associated  costs,  including  current  salaries 
for  the  designated  personnel  [e.g..  Project 
Director,  50%  for  one  year,  annual  salary  of 
$50,000  =  $25,000).  If  salary  costs  are 
computed  using  an  hourly  or  daily  rate,  the 
annual  salary  and  number  of  hours  or  days 
in  a  work-year  should  be  shoMoi. 

Estimates  for  supplies  and  expenses 
supported  by  a  complete  description  of  the 
supplies  to  be  used,  the  nature  and  extent  of 
printing  to  be  done,  anticipated  telephone 
charges,  and  other  common  expenditures, 
with  the  basis  for  computing  the  estimates 
included  (e.g.,  100  reports  x  75  pages  each  x 
.05/page  =  $375.00).  Supply  and  expense 
estimates  offered  simply  as  "based  on 
experience"  are  not  sufficient. 

In  order  to  expedite  Institute  review  of  the 
budget,  make  a  final  comparison  of  the 
amoimts  listed  in  the  budget  narrative  with 
those  listed  on  the  budget  form.  In  the  rush 
to  complete  all  parts  of  the  application  on 
Ume,  there  may  be  many  last-minute 
changes;  unfortunately,  when  there  are 
discrepancies  between  the  budget  narrative 
and  the  budget  form  or  the  amount  listed  on 
the  application  cover  sheet,  it  is  not  possible 
for  the  Institute  to  verify  the  amount  of  the 
request.  A  final  check  of  the  numbers  on  the 
form  against  those  in  the  narrative  will 
preclude  such  confusion. 


10.  What  Travel  Regulations  Apply  to  the 
Budget  Estimates? 

Transportation  costs  and  per  diem  rates 
must  comply  with  the  policies  of  the 
applicant  organization,  and  a  copy  of  the 
applicant's  travel  policy  should  be  submitted 
as  an  appendix  to  the  application.  If  the 
applicant  does  not  have  a  travel  policy 
established  in  writing,  then  travel  rates  must 
be  consistent  with  those  established  by  the 
Institute  or  the  Federal  Government  (a  copy 
of  the  Institute's  travel  policy  is  available 
upon  request).  The  budget  narrative  should 
state  which  policies  apply  to  the  project. 

The  budget  narrative  also  should  include 
the  estimated  fare,  the  nimiber  of  persons 
traveling,  the  number  of  trips  to  be  taken,  and 
the  length  of  stay.  The  estimated  costs  of 
travel,  lodging,  ground  transportation,  and 
other  subsistence  should  be  listed  and 
explained  separately.  It  is  preferable  for  the 
budget  to  be  based  on  the  actual  costs  of 
traveling  to  and  from  the  project  or  meeting 
sites.  If  the  points  of  origin  or  destination  are 
not  known  at  the  time  the  budget  is  prepared, 
an  average  airfare  may  be  used  to  estimate 
the  travel  costs.  For  example,  if  it  is 
anticipated  that  a  project  advisory  committee 
will  include  members  from  around  the 
country,  a  reasonable  airfare  from  a  central 
point  to  the  meeting  site,  or  the  average  of 
airfares  from  each  coast  to  the  meeting  site, 
may  be  used.  Applicants  should  arrange 
travel  so  as  to  be  able  to  take  advantage  of 
advanced-purchase  price  discounts  whenever 
possible. 

11.  May  Grant  Funds  Be  Used  To  Purchase 
Equipment? 

Generally,  grant  funds  may  be  used  to 
purchase  only  the  equipment  that  is 
necessary  to  demonstrate  a  new  technological 
application  in  a  court,  or  that  is  otherwise 
essential  to  accomplishing  the  objectives  of 
the  project.  The  budget  narrative  must  list  the 
equipment  to  be  purchased  and  explain  why 
the  equipment  is  necessary  to  the  success  of 
the  project.  The  Institute's  written  prior 
approval  is  required  when  the  amount  of 
computer  hardware  to  be  purchased  or  leased 
exceeds  $10,000,  or  the  software  to  be 
purchased  exceeds  $3,000. 

12.  To  What  Extent  May  Indirect  Costs  Be 
Included  in  the  Budget  Estimates? 

If  an  indirect  cost  rate  has  been  approved 
by  a  Federal  agency  within  the  last  two  years, 
an  indirect  cost  recovery  estimate  may  be 
included  in  the  budget.  Recoverable  indirect 
costs  are  limited  to  no  more  than  75%  of  a 
grantee's  direct  personnel  costs  (salaries  plus 
fringe  benefits).  Grantees  may  apply 
unrecoverable  indirect  costs  to  meet  their 
required  matching  contributions,  including 
the  required  level  of  cash  match.  A  copy  of 
the  approved  indirect  cost  rate  agreement 
should  be  submitted  as  an  appendix  to  the 
application. 

If  an  applicant  does  not  have  an  approved 
rate  agreement  and  cannot  budget  directly  for 
all  costs,  an  indirect  cost  rate  proposal 
should  be  prepared  in  accordance  with 
section  IX.I.4.  of  the  Guideline,  based  on  the 
applicant's  audited  financial  statements  for 
the  prior  fiscal  year.  (Applicants  lacking  an 
audit  should  budget  all  project  costs 
directly.) 


13.  What  Meeting  Costs  May  Be  Covered 
With  Grant  Funds? 

SJI  grant  funds  may  cover  the  reasonable 
cost  of  meeting  rooms,  necessary  audio- 
visual equipment,  meeting  supplies,  and 
working  meals. 

14.  Does  the  Budget  Truly  Reflect  All  Costs 
Required  To  Complete  the  Project? 

After  preparing  the  program  narrative 
portion  of  the  application,  applicants  may 
find  it  helpful  to  list  all  the  major  tasks  or 
activities  required  by  the  proposed  project, 
including  the  preparation  of  products,  and 
note  the  individual  expenses,  including 
personnel  time,  related  to  each.  This  will 
help  to  ensure  that,  for  all  tasks  described  in 
the  application  (e.g.,  development  of  a 
videotape,  research  site  visits,  distribution  of 
a  final  report),  the  related  costs  appear  in  the 
budget  and  are  explained  correctly  in  the 
budget  narrative. 

Appendix  B — ^Answers  to  Grantees' 
Frequently  Asked  Questions 

The  Institute's  staff  works  with  grantees  to 
help  assure  the  smooth  operation  of  the 
project  and  compliance  with  the  Guideline. 
On  the  basis  of  monitoring  more  than  1,500 
grants,  the  Institute  staff  offers  the  following 
suggestions  to  aid  grantees  in  meeting  the 
administrative  and  substantive  requirements 
of  their  grants. 

1.  After  the  Grant  Has  Been  Awarded,  When 
An  the  First  Quarterly  Reports  due? 

Quarterly  Progress  Reports  and  Financial 
Status  Reports  must  be  submitted  within  30 
days  after  the  end  of  every  calendar  quarter — 
I.e.,  no  later  than  January  30,  April  30,  July 
30,  and  October  30 — regardless  of  the 
project's  start  date.  The  reporting  periods 
covered  by  each  quarterly  report  end  30  days 
before  the  respective  deadline  for  the  report. 
When  an  award  period  begins  December  1, 
for  example,  the  first  quarterly  progress 
report  describing  project  activities  between 
December  1  and  E)ecember  31  will  be  due  on 
January  30.  A  Financial  Status  Report  should 
be  submitted  even  if  funds  have  not  been 
obligated  or  expended. 

By  documenting  what  has  happened  over 
the  past  three  months,  quarterly  progress 
reports  provide  an  opportunity  for  project 
staff  and  Institute  staff  to  resolve  any 
questions  before  they  become  problems,  and 
make  any  necessary  changes  in  the  project 
time  schedule,  budget  allocations,  etc.  The 
quarterly  progress  report  should  describe 
project  activities,  their  relationship  to  the 
approved  timeline,  and  any  problems 
encountered  and  how  they  were  resolved, 
and  outline  the  tasks  scheduled  for  the 
coming  quarter.  It  is  helpful  to  attach  copies 
of  relevant  memos,  draft  products,  or  other 
requested  information.  An  original  and  one 
copy  of  a  quarterly  progress  report  and 
attachments  should  be  submitted  to  the 
Institute. 

Additional  quarterly  progress  report  or 
Financial  Status  Report  forms  may  be 
obtained  from  the  grantee's  Program  Manager 
at  SJI,  or  photocopies  may  be  made  frtim  the 
supply  received  with  the  award. 


2.  Do  Reporting  Requirements  Diffier  for 
Continuation  Grants? 

Recipients  of  continuation  grants  are 
required  to  submit  quarteriy  progress  and 
Financial  Status  Reports  on  the  same 
schedule  and  with  the  same  information  as 
recipients  of  grants  for  single  new  projects. 

A  continuation  grant  should  be  considered 
as  a  separate  phase  of  the  project.  The  reports 
should  be  numbered  on  a  grant  rather  than 
project  basis.  Thus,  the  first  quarterly  report 
filed  under  a  continuation  grant  should  be 
designated  as  number  one,  the  second  as 
number  two,  and  so  on,  through  the  final 
progress  and  Financial  Status  Reports  due 
within  90  days  after  the  end  of  the  grant 
period. 

3.  What  Information  About  Proiect  Activities 
Should  Be  Communicated  to  SJI? 

In  general,  grantees  should  provide  prior 
notice  of  critical  project  events  such  as 
advisory  board  meetings  or  training  sessions 
so  that  the  Institute  Program  Manager  can 
attend,  if  possible.  If  methodological, 
schedule,  staff,  budget  allocations,  or  other 
significant  changes  become  necessary,  the 
grantee  should  contact  the  Program  Manager 
prior  to  implementing  any  of  these  changes, 
so  that  possible  questions  may  be  addressed 
in  advance.  Questions  concerning  the 
financial  requirements,  quarterly  financial 
reporting,  or  payment  requests  should  be 
addressed  to  the  Institute's  Grants  Financial 
Manager  listed  in  the  award  letter. 

It  is  helpful  to  include  the  grant  number 
assigned  to  the  award  on  all  correspondence 
to  the  Institute. 

4.  Why  Are  Special  Conditions  Attached  to 
the  Award  document? 

Special  conditions  may  be  imposed  to 
establish  a  schedule  for  reporting  certain  key 
information,  assure  that  the  Institute  has  an 
opportimity  to  offer  suggestions  at  critical 
stages  of  the  project,  and  provide  reminders 
of  pertinent  Guideline  requirements. 
Accordingly,  it  is  important  for  grantees  to 
check  the  special  conditions  carefully  and 
discuss  with  their  Program  Managers  any 
questions  or  problems  they  may  have  with 
the  conditions.  Most  concerns  about  timing, 
response  time,  and  the  level  of  detail 
required  can  be  resolved  in  advance  through 
a  telephone  conversation.  The  Institute's 
primary  concern  is  to  work  with  grantees  to 
assure  that  their  projects  accomplish  their 
objectives,  not  to  enforce  rigid  bureaucratic 
requirements.  However,  if  a  grantee  fails  to 
comply  with  a  special  condition  or  with 
other  grant  requirements,  the  Institute  may, 
after  proper  notice,  suspend  payment  of  grant 
funds  or  terminate  the  grant. 

Sections  VIA.,  DC.,  and  X.  of  the  Grant 
Guideline  contain  the  Institute's 
administrative  and  financial  requirements. 
Institute  Finance  Division  staff  are  always 
available  to  answer  questions  and  provide 
assistfmce  regarding  these  provisions. 

5.  What  Is  a  Grant  Adjustment? 

A  Grant  Adjustment  is  the  Institute's  form 

for  acknowledging  the  satisfaction  of  special 

conditions,  or  approving  changes  in  grant 

-■•      activities,  schedule,  staffing,  sites,  or  budget 

allocations  requested  by  the  project  director. 


It  also  may  be  used  to  correct  errors  in  grant 
documents  or  deobligate  funds  from  the 
grant. 

6.  What  Schedule  Should  Be  Followed  in 
Submitting  Requests  for  Reimbursements  or 
Advance  Payments? 

Requests  for  reimbursements  or  advance 
payments  may  be  made  at  any  time  after  the 
project  start  date  and  before  the  end  of  the 
90-day  close-out  period.  However,  the 
Institute  follows  the  U.S.  Treasury's  policy 
limiting  advances  to  the  minimum  amount 
required  to  meet  immediate  cash  needs. 
Given  normal  processing  time,  grantees 
should  not  seek  to  draw  down  funds  for 
periods  greater  than  30  days  from  the  date  of 
the  request. 

7.  Do  Procedures  for  Submitting  Requests  for 
Reimbursement  or  Advance  Pajrment  Diffier 
for  Continuation  Grants? 

The  basic  procedures  are  the  same  for  any 
grant.  A  continuation  grant  should  be 
considered  as  a  separate  phase  of  the  project. 
Payment  requests  should  be  numbered  on  a 
grant  rather  than  a  project  basis.  The  first 
request  for  funds  from  a  continuation  grant 
should  be  designated  as  number  one,  the 
second  as  number  two,  and  so  on  through  the 
final  payment  request  for  that  grant. 

8.  If  Things  Change  During  the  Grant  Period, 
Can  Funds  Be  Reallocated  From  One  Budget 
Category  to  Another? 

The  Institute  recognizes  that  some 
flexibility  is  required  in  implementing  a 
project  design  and  budget.  Thus,  grantees 
may  shift  funds  among  direct  cost  budget 
categories.  When  any  one  reallocation  or  the 
cumulative  total  of  reallocations  is  expected 
to  allocate  funds  to  a  previously  unbudgeted 
cost  category  or  to  exceed  five  percent  (5%) 
of  the  approved  project  budget,  a  grantee 
must  specify  the  proposed  changes,  explain 
the  reasons  for  the  changes,  and  request  prior 
Institute  approval. 

The  same  standard  applies  to  continuation 
grants.  In  addition,  prior  written  Institute 
approval  is  required  to  shift  leftover  funds 
from  the  original  award  to  cover  activities  to 
be  conducted  under  the  continuation  award, 
or  to  use  continuation  grant  monies  to  cover 
costs  incurred  during  the  original  grant 
period. 

9.  What  Is  the  90-Day  Close-Out  Period? 

Following  the  last  day  of  the  grant,  a  90- 
day  period  is  provided  to  allow  for  all  grant- 
related  bills  to  be  received  and  posted,  and 
grant  funds  drawn  down  to  cover  these 
expenses.  No  obligations  of  grant  funds  may 
be  incurred  during  this  period.  The  last  day 
on  which  an  expenditure  of  grant  funds  can 
be  obligated  is  the  end  date  of  the  grant 
period.  Similarly,  the  90-day  period  is  not 
intended  as  an  opportunity  to  finish  and 
disseminate  grant  products.  This  should 
occur  before  the  end  of  the  grant  period. 

During  the  90  days  following  the  end  of  the 
award  period,  all  monies  that  have  been 
obligated  should  be  expended.  All  payment 
requests  must  be  received  by  the  end  of  the 
90-day  "close-out-period."  Any  unexpended 
monies  held  by  the  grantee  that  remain  after 
the  90-day  follow-up  period  must  be  returned 
to  the  Institute.  Any  funds  remaining  in  the 


grant  that  have  not  been  drawn  down  by  the 
grantee  will  be  deobligated. 

10.  Are  Funds  Granted  by  SJI  "Federal" 
Funds? 

The  State  Justice  Institute  Act  provides 
that,  except  for  purposes  unrelated  to  this 
question,  "the  Institute  shall  not  be 
considered  a  department,  agency,  or 
instrumentality  of  the  Federal  Government." 
42  U.S.C.10704(c)(l).  Because  SJI  receives 
appropriations  from  Congress,  some  grantee 
auditors  have  reported  SJI  grant  funds  as 
"Other  Federal  Assistance."  This 
classification  is  acceptable  to  SJI  but  is  not 
required. 

11.  If  SJI  Is  Not  a  Federal  Agency,  do  OMB 
Qrculara  Apply  With  Respect  to  Audits? 

Unless  they  are  inconsistent  with  the 
express  provisions  of  the  SJI  Grant  Guideline, 
Office  of  Management  and  Budget  (OMB) 
Circulars  A-110,  A-21,  A-a7,  A-88.  A-102. 
A-122,  A-128.  and  A-133  are  incorporated 
into  the  Grant  Guideline  by  reference. 
Because  the  Institute's  enabling  legislation 
specifically  requires  the  Institute  to 
"conduct,  or  require  each  recipient  to 
provide  for,  an  annual  fiscal  audit"  (see  42 
U.S.C.  10711(c)(1)),  the  Grant  Guideline  sets 
forth  options  for  grantees  to  comply  with  this 
statutory  requirement.  (See  Section  IX.K.) 

SJI  will  accept  audits  conducted  in 
accordance  with  the  Single  Audit  Act  of  1984 
and  OMB  Circulars  A-128  or  A-133  to  satisfy 
the  annual  fiscal  audit  requirement.  Grantees 
that  are  required  to  undertake  these  audits  in 
conjunction  with  Federal  grants  may  include 
SJI  funds  as  part  of  the  audit  even  if  the 
receipt  of  SJI  funds  would  not  require  such 
audits.  This  approach  gives  grantees  an 
option  to  fold  SJI  funds  into  the 
governmental  audit  rather  than  to  undertake 
a  separate  audit  to  satisfy  SJI's  Guideline 
requirements. 

In  sum,  educational  and  nonprofit 
organizations  that  receive  payments  from  the 
Institute  that  are  sufficient  to  meet  the 
applicability  thresholds  of  OMB  Circular  A- 
133  must  have  their  annual  audit  conducted 
in  accordance  with  Government  Auditing 
Standards  issued  by  the  Comptroller  General 
of  the  United  States  rather  than  with 
generally  accepted  auditing  standards. 
Grantees  in  this  category  that  receive 
amounts  below  the  minimum  threshold 
referenced  in  Circular  A-133  must  also 
submit  an  annual  audit  to  SJI,  but  they  would 
have  the  option  to  conduct  an  audit  of  the 
entire  grantee  organization  in  accordance 
with  generally  accepted  auditing  standards: 
include  SJI  funds  in  an  audit  of  Federal  funds 
conducted  in  accordance  with  the  Single 
Audit  Act  of  1984  and  OMB  Circulars  A-128 
or  A-133;  or  conduct  an  audit  of  only  the  SJI 
funds  in  accordance  with  generally  accepted 
auditing  standards.  (See  Guideline  section 
IX.K.)  Circulars  may  be  obtained  from  OMB 
by  calling  202-395-3080  or  visiting  the  OMB 
Web  site  at  http://v%-ww.whitehouse.gov/OMB. 

12.  Does  SJI  Have  a  CFDA  Number? 

Auditors  often  request  that  a  grantee 
provide  the  Institute's  Catalog  of  Federal 
Domestic  Assistance  (CFDA)  number  for 
guidance  in  conducting  an  audit  in 
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accordance  with  Government  Accounting 
Standards. 

Because  SJI  is  not  a  Federal  agency,  it  has 
not  been  issued  such  a  number,  and  there  are 
no  additional  compliance  tests  to  satisfy 
under  the  Institute's  audit  requirements 
beyond  those  of  a  standard  governmental 
audit. 

Moreover,  because  SJI  is  not  a  Federal 
agency,  SJI  funds  should  not  be  aggregated 
with  Federal  funds  to  determine  if  the 
applicability  threshold  of  Circular  A-133  has 
been  reached.  For  example,  if  in  fiscal  year 
2001  grantee  "X"  received  $10,000  in  Federal 
funds  from  a  Department  of  Justice  (DOJ) 
grant  program  and  $20,000  in  grant  funds 
from  SJI,  the  minimum  A-133  threshold 
would  not  be  met.  The  same  distinction 
would  preclude  an  auditor  from  considering 
the  additional  SJI  funds  in  determining  what 
Federal  requirements  apply  to  the  DOJ  funds. 

Grantees  who  are  required  to  satisfy  either 
the  Single  Audit  Act  or  0MB  Circulars  A- 
128  or  A-133,  and  who  include  SJI  grant 
funds  in  those  audits,  need  to  remember  that 
because  of  its  status  as  a  private  non-profit 
corporation,  SJI  is  not  on  routing  lists  of 
cognizant  Federal  agencies.  Therefore,  the 
grantee  needs  to  submit  a  copy  of  the  audit 
report  prepared  for  such  a  cognizant  Federal 
agency  directly  to  SJI.  The  Institute's  audit 
requirements  may  be  found  in  section  IX.K. 
of  the  Grant  Guideline. 

Appendix  C — SJI  Libraries:  Designated 
Sites  and  Contacto 

Alabama  | 

Supreme  Court  Library 

Mr.  Timothy  A.  Lewis,  State  Law  Librarian, 
Alabama  Supreme  Court  Bldg.,  300  Dexter 
Avenue,  Montgomery,  AL  36104,  (334) 
242-4347, 

Alaska 

Anchorage  Law  Library 

Ms.  Cynthia  S.  Fellows,  State  Law  Librarian, 
Alaska  Court  Libraries,  820  W.  Fourth 
Ave.,  Anchorage,  AK  99501,  (907)  264- 
0583 


Arizona 

State  Law  Library 

Ms.  Gladys  Aim  Wells,  Collection 
Development,  Research  Division,  Arizona 
Dept.  of  Library,  Archives  and  Public 
Records,  State  Law  Library,  1501  W. 
Washington.  Phoenix,  AZ  85007,  (602) 
542-4035 

Arkansas 

Administrative  OfHce  of  the  Courts 

Mr.  James  D.  Gingerich,  Director, 
Administrative  Office  of  the  Courts, 
Supreme  Court  of  Arkansas,  Justice 
Building.  Little  Rock,  AR  72201,  (501)  682- 
9400 

California 

Administrative  OfBce  of  the  Courts 

Mr.  William  C.  Vickrey,  Administrative 
Director  of  the  Courts,  Administrative 
Office  of  the  Courts,  455  Golden  Gate 
Avenue,  San  Francisco,  CA  94107,  (415) 
865-4200       ' 


Colorado 

Supreme  Court  Library 

Ms.  Linda  Gruenthal,  Deputy  Supreme  Court 
Law  Librarian,  Colorado  State  Judicial 
Building,  2  East  14th  Avenue,  Denver,  CO 
80203,  (303)  864-4522 

Connecticut 

State  Library 

Ms.  Denise  D.  Jemigan,  State  Librarian, 
Connecticut  State  Library,  231  Capital 
Avenue,  Hartford,  CT  06106,  (860)  566- 
2516 

Delaware 

Administrative  Office  of  the  Courts 

Mr.  Michael  E.  McLaughlin,  Deputy  Director, 
Administrative  Office  of  the  Courts,  Carvel 
State  Office  Building,  820  North  French 
Street,llth  Floor,  P.O.  Box  8911. 
Wilmington,  DE  19801,  (302)  577-8481 

District  of  Columbia 

Executive  Office,  District  of  Colimibia  Courts 

Ms.  Anne  B.  Wicks,  Executive  Officer, 
District  of  Columbia  Courts,  500  Indiana 
Avenue,  NW.,  Suite  1500,  Washington,  DC 
20001,(202)879-1700 

Florida 

Administrative  Office  of  the  Courts 

Ms.  Dee  Beranek,  Deputy  State  Courts 
Administrator,  Florida  Supreme  Court 
Building,  500  South  Duval  Street, 
Tallahassee.  FL  32399-1900,  (850)  922- 
5081 

Georgia 

Administrative  Office  of  the  Courts 

Mr.  David  Ratley,  Director,  Administrative 
Office  of  the  Courts,  47  "Trinity  Avenue, 
Suite  414,  Atlanta,  GA  30334,  (404)  656- 
5171 

Hawaii 

Supreme  Court  Library 

Ms.  Aim  Koto,  State  Law  Librarian,  The 
Supreme  Court  Law  Library,  417  South 
King  St.,  Room  119,  Honolulu,  HI  96813, 
(808)  539-4965 

Idaho 

AOC  Judicial  Education  Library/State  Law 
Library 

Ms.  Beth  Peterson,  State  Law  Librarian,  Idaho 
State  Law  Library,  Supreme  Court 
Building,  451  West  State  St.,  Boise,  ID 
83720,  (208)  334-3316 

Illinois 

Supreme  Court  Library 

Ms.  Brenda  Larison,  Supreme  Court  of 
Illinois  Library,  200  East  Capitol  Avenue, 
Springfield,  IL  62701-1791,  (217)  782- 
2425 

Indiana 

Supreme  Court  Library 

Mr.  Dennis  Lager,  Supreme  Court  Librarian, 
Supreme  Court  Library,  State  House,  Room 
316,  Indianapolis,  IN  46204,  (317)  232- 
2557 


Iowa 

Administrative  Office  of  the  Court 

Dr.  Jerry  K.  Beatty,  Executive  Director, 
Judicial  Education  &  Planning,  Office  of 
the  State  Court  Administrator,  State  Capital 
Building,  Des  Moines,  lA  50319-0001, 
(515)281-8279 

Kansas 

Supreme  Court  Library 

Mr.  Fred  Knecht,  Law  Librarian,  Kansas 
Supreme  Court  Library,  301  West  10th 
Street,  Topeka.  KS  66612,  (913)  296-3257 

Kentucky 

State  Law  Library 

Ms.  Marge  Jones,  State  Law  Librarian,  State 
Law  Library,  State  Capital,  Room  200-A, 
Frankfort,  KY  40601,  (502)  564-4848 

Louisiana 

State  Law  Library 

Ms.  Carol  Billings,  Director,  Louisiana  Law 
Library,  301  Loyola  Avenue,  New  Orleans, 
LA  70112,  (504)  568-5705 

h4aine 

State  Law  and  Legislative  Reference  Library 

Ms.  Lynn  E.  Randall,  State  Law  Librarian,  43 
State  House  Station,  Augusta,  ME  04333, 
(207)  287-1600 

Maryland 

State  Law  Library 

Mr.  Michael  S.  Miller,  Director,  Maryland 
State  Law  Library,  Court  of  Appeal 
Building,  361  Rowe  Boulevard,  Annapolis, 
MD  21401,  (410)  260-1430 

Massachusetts 

Middlesex  Law  Library 

Ms.  Sandra  Lindheimer,  Librarian,  Middlesex 
Law  Library,  Superior  Court  House,  40 
Thomdike  Street,  Cambridge,  MA  02141, 
(617)494-4148 

Michigan 

Michigan  Judicial  Institute 

Dawn  F.  McCarty,  Interim  Director,  Michigan 
Judicial  Institute,  222  Washington  Square 
North,  P.O.  Box  30205,  Lansing,  MI  48909, 
(517)  334-7805 

Minnesota 

State  Law  Library  (Minnesota  Judicial  Center) 

Mr.  Marvin  R.  Anderson,  State  Law 
Librarian,  Supreme  Court  of  Minnesota,  25 
Constitution  Avenue,  St.  Paul,  MN  55155, 
(612)  297-2084 

Mississippi 

Mississippi  Judicial  College 

Mr.  Leslie  Johnson,  Director,  University  of 
Mississippi,  P.O.  Box  8850,  University,  MS 
38677,  (601)  232-5955 

Montana 

State  Law  Library 

Ms.  Judith  Meadows,  State  Law  Librarian, 
State  Law  Library  of  Montana,  215  North 
Sanders,  Helena,  MT  59620,  (406)  444- 
3660 
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Nebraska 

Administrative  Office  of  the  Courts 

Mr.  Joseph  C.  Steele.  State  Court 
Administrator,  Administrative  Office  of  the 
Courts/Probation,  State  Capitol  Building, 
Room  1220,  Post  Office  Box  98910, 
Lincoln,  NE  68509-8910,  (402)  47r-3730 

Nevada 

National  Judicial  College 

Mr.  Randall  Snyder,  Law  Librarian,  National 
Judicial  College,  Judicial  College  Building, 
University  of  Nevada,  Reno,  NV  89550, 
(775)  784-6747 

New  Hampshire 

New  Hampshire  Law  Library 

Ms.  Christine  Swan,  Law  Librarian,  New 
Hampshire  Law  Library,  Supreme  Court 
Building,  One  Noble  Drive,  Concord,  NH 
03301-6160,  (603)  271-3777 

New  Jersey 

New  Jersey  State  Library 

Ms.  Marjorie  Garwig,  Supervising  Law 
Librarian,  New  Jersey  State  Law  Library, 
185  West  State  Street,  P.O.  Box  520, 
Trenton,  NJ  08625-0250,  (609)  292-6230 

New  Mexico 

Supreme  Court  Library 

Mr.  Thaddeus  Bejnar,  Librarian,  Supreme 
Court  Library,  Post  Office  Drawer  L,  Santa 
Fe.NM  87504,  (505)  827-4850 

New  York 

Supreme  Court  Library 

Ms.  Barbara  Briggs,  Principal  Law  Librarian, 
New  York  State  Supreme  Court  Law 
Library,  Onondaga  County  Court  House, 
401  Montgomery  Street,  Syracuse,  NY 
13202,  (315)  435-2063 

North  Carolina 

Supreme  Court  Library 

Mr.  Thomas  P.  Davis,  Librarian,  North 
Carolina  Supreme  Court  Library,  P.O.  Box 
28006,  2  East  Morgan  Street,  Raleigh,  NC 
27601,(919)733-3425 

North  Dakota 

Supreme  Court  Library 

Ms.  Marcella  Kramer,  Assistant  Law 
Librarian,  Supreme  Court  Law  Library,  600 
East  Boulevard  Avenue,  Dept.  182,  2nd 
Floor,  Judicial  Wing,  Bismarck,  ND  58505- 
0540,  (701)  328-2229 

Northern  Mariana  Islands 

Supreme  Court  of  the  Northern  Mariana 

Islands 

Honorable  Miguel  Sablan  Demapan,  Chief 
Justice,  Supreme  Court  of  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  P.O.  Box  2165  CK,  Saipan,  MP 
96950,  (670)  236-9700 

Ohio 

Supreme  Court  Library 

Mr.  Paul  S.  Fu,  Law  Librarian,  Supreme 

~    Court  Law  Library,  Supreme  Court  of  Ohio, 

30  East  Broad  Street,  Columbus,  OH 

43266-0419,  (614)  466-2044 


Oklahoma 

Administrative  Office  of  the  Courts 

Mr.  Howard  W.  Conyers,  Administrative 
Director  of  the  Courts,  1915  North  Stiles, 
Suite  305,  Oklahoma  City,  OK  73105,  (405) 
521-2450 

Oregon 

Administrative  Office  of  the  Courts 

Ms.  Kingsley  W.  Click.  State  Court 
Administrator.  Office  of  the  State  Court 
Administrator,  Supreme  Court  Building, 
Salem,  OR  97310,  (503)  986-5900 

Pennsylvania 

State  Library  of  Pennsylvania 

Ms.  Kathy  Hale.  State  Justice  Depository, 
State  Library  of  Pennsylvania,  Collection 
Management,  Room  G-48,  Forum  Building. 
P.O.  Box  1601.  Harrisburg,  PA  17105-1601, 
(717)  787-5718 

Puerto  Rico 

Office  of  Court  Administration 

Alfredo  Rivera-Mendoza,  Esq.,  Director,  Area 
of  Planning  and  Management,  Office  of 
Court  Administration,  P.O.  Box  917,  Hato 
Rey.  PR  00919 

Rhode  Island 

Rager  Williams  University 

Ms.  Gail  Winson.  Director  of  the  Library, 
Roger  Williams  University,  School  of  Law 
Library,  10  Metacom  Avenue,  Bristol,  RI 
02809 

South  Carolina 

Coleman  Karesh  Law  Library  (University  of 
South  Carolina  School  of  Law) 

Mr.  Steve  Hinckley,  Library  Director, 
Coleman  Karesh  Law  Library.  U.  S.  C.  Law 
Center,  University  of  South  Carolina, 
Columbia,  SC  29208,  (803)  777-5944 

South  Dakota 

State  Law  Library 

Librarian,  500  East  Capitol,  Pierre,  South 
Dakota  57501,  (605)  773-4898 

Tennessee 

Tennessee  State  Law  Library 

Honorable  Cornelia  A.  Clark,  Director, 
Administrative  Office  of  the 
Courts.Tennessee  Supreme  Court,  511 
Union,  Nashville,  TN  37243-0607,  (615) 
741-2687     - 

Texas 

State  Law  Library 

Ms.  Kay  Schleuter,  Director,  State  Law 
Ubrary,  P.O.  Box  12367,  Austin,  TX  78711, 
(512)  463-1722 

U.S.  Virgin  Islands 

Library  of  the  Territorial  Court  of  the  Virgin 
Islands  (St.  Thomas) 

Librarian,  The  Library,  Territorial  Court  of 
the  Virgin  Islands,  Post  Office  Box  70, 
Charlotte  Amalie,  St.  Thomas,  U.S.  Virgin 
Islands  00804 


Utah 

Utah  State  Judicial  Administration  library 

Ms.  Debbie  Christiansen,  Utah  State  Judicial 
Administration  Library,  Administrative 
Office  of  the  Courts,  450  South  Sute,  P.O. 
Box  140241,  Sah  Lake  City,  UT  84114- 
0241,  (801)  533-6371 

Vermont 

Supreme  Court  of  Vermont 

Mr.  Paul ).  Donovan,  Law  Librarian, 
Department  of  Libraries,  109  State  Street, 
Montpelier,  VT  05609.  (802)  828-3278 

Virginia 

Administrative  Office  of  the  Courts 

Mr.  Robert  N.  Baldwin.  State  Court 
Administrator,  Supreme  Court  of  Virginia, 
100  North  Ninth  Street,  3rd  Floor, 
Richmond.  VA  23219,  (804)  786-6455 

Washington 

Washington  State  Law  Library 

Ms.  Deborah  Norwood,  State  Law  Librarian, 
Washington  State  Law  Library,  Temple  of 
Justice,  P.O.  Box  40751,  Olympia,  WA 
98504-0751,  (360)  357-2136 

.  West  Virginia 

Administrative  Office  of  the  Courts 

Ms.  Kathleen  Gross,  Deputy  Director  of 
Judicial  Education.  West  Virginia  Supreme 
Coiul  of  Appeals,  State  Capitol,  1900 
Kanawha  Boulevard  East,  Building  1. 
Room  E-lOO,  Charleston,  WV  25305,  (304) 
558-0145 

Wisconsin 

State  Law  Library 

Ms.  Jane  Colwin,  Director  of  Public  Services, 
State  Law  Library,  310  E.  Stete  Capitol, 
P.O.  Box  7881,  Madison,  WI  53707,  (608) 
261-2340 

Wyoming 

Wyoming  State  Law  Library 

Ms.  Kathleen  B.  Carlson,  Law  Librarian, 
Wyoming  State  Law  Library,  Supreme 
Court  Building,  2301  Capitol  Avenue, 
Cheyenne.  WY  82002.  (307)  777-7509 

National 

American  Judicature  Society 

Ms.  Clara  Wells,  Assistant  for  Information 
and  Library  Services,  180  North  Michigan 
Avenue,  #600,  Chicago,  IL  60601,  (312) 
558-6900 

National  Center  for  State  Courts 
Ms,  Peggy  Rogers,  Acquisitions/Serials 
Librarian,  300  Newport  Avenue, 
WUliamsbuig,  VA  23187-8798.  (757)  259- 
1857 

JERITT 

Dr.  Maureen  E.  Conner.  Executive  Director. 
The  JERITT  Project.  1407  S.  Harrison.  Suite 
330  Nisbet.  East  Lansing,  MI  48823-5239, 
(517)  353-8603,  (517)  432-3965  (fax),  e- 
mail:  connermQmsu.edu,  web  site:  http:// 
jeritt.msu.edu 
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Appendix  D — Illustrative  List  of 
Tedmical  Assistance  Grants 

The  following  list  presents  examples  of  the 
types  of  technical  assistance  for  which  State 
and  local  courts  can  request  Institute 
funding.  Please  check  with  the  JERITT 
project  (517/353-8603  or  jeritt@msu.edu  for 
more  information  about  these  and  other  SJI- 
supported  technical  assistance  projects. 

Application  of  Technology 

Technology  Plan  (Office  of  the  South  Dakota 
State  Court  Administrator:  SJI-99-066) 

Children  and  Families  in  Court 

Expanded  Unified  Family  Court  (Ventura 
County.  CA.  Superior  Court:  SJI-01-122) 

Trial  Court  Performance  Standards  for  the 
Unified  Family  Court  of  Delaware 
(Family  Court  of  Delaware:  SJI-98-205) 

Court  Planning,  Management,  and  Financing 

Job  Classification  and  Pay  Study  of  the  New 
Hampshire  Courts  (New  Hampshire 
Administrative  Office  of  the  Courts:  SJI- 
98-011) 

A  Model  for  Building  and  Institutionalizing 
Judicial  Branch  Strategic  Planning  (12th 
Judicial  Circuit,  Sarasota.  FL:  SJI-98- 
266) 

Strategic  Planning  (Fourth  Judicial  District 
Court.  Hennepin  County,  MN:  SJl-99- 
221) 

Differentiated  Case  Management  for  the 

Improvement  of  Civil  Case  Processing  in 
the  Trial  Courts  of  Texas  (Texas  Office  of 
Court  Administration:  SJI-99-222) 

Dispute  Resolution  and  the  Courts 

Evaluating  the  New  Mexico  Court  of  Appeals 
Mediation  Program  (New  Mexico 
Supreme  Court:  SJI-00-122) 

Jmpmving  Public  Confidence  in  the  Courts 

Mississippi  Task  Force  on  Gender  Fairness  in 
the  Courts  (Mississippi  Administrative 
Office  of  the  Courts:  SJI-00-108) 

Analysis  of  the  Juror  Debriefing  Project  (King 
County.  WA.  Superior  Court:  SJI-00- 
049)  J 

Improving  the  Court's  Response  to  Family 
Violence 

New  Hampshire  Fatality  Reviews  (New 
Hampshire  Administrative  Office  of  the 
Courts:  SJI-99-142) 

Education  and  Training  for  Judges  and  Other 
Court  Personnel 

Iowa  Supreme  Court  Advisory  Committee  on 
Judicial  Branch  Education  (Iowa  State 
Court  Administrator's  Office:  SJI-01- 
200) 

Appendix  E — ^Illustrative  List  of  Model 
Curricula 

The  following  list  includes  examples  of 
model  SJI-supported  curricula  that  State 
judicial  educators  may  wish  to  adapt  for 
presentation  in  education  programs  for 
judges  and  other  court  personnel  with  the 
assistance  of  a  Judicial  Branch  Education 
Technical  Assistance  Grant.  Please  refer  to 
section  VI.F.  for  information  on  submitting  a 
letter  application  for  a  Judicial  Branch 
Education  Technical  Assistance  Grant.  A  list 


of  all  SJI-supported  education  projects  is 
available  on  the  SJI  Web  site  (http:// 
wvvw.statejustice.org).  Please  also  check  with 
the  JERITT  project  (517/353-8603  or  http:// 
jeritt.msu.edu)  and  your  State  SJI-designated 
library  (see  Appendix  C)  for  more 
information  about  these  and  other  SJI- 
supported  curricula  that  may  be  appropriate 
for  in-State  adaptation. 

Alternative  Dispute  Resolution 

Judicial  Settlement  Manual  (National  Judicial 

College:  SJI-89-089) 
Improving  the  Quality  of  Dispute  Resolution 

(Ohio  State  University  College  of  Law: 

SJl-93-277) 
Comprehensive  ADR  Curriculum  forjudges 

(American  Bar  Association:  SJI-95-002) 
Domestic  Violence  and  Custody  Mediation 

(American  Bar  Association:  SJI-96-038) 

Court  Coordination 

Bankruptcy  Issues  for  State  Trial  Court 
Judges  (American  Bankruptcy  Institute: 
SJI-91-027) 

Intermediate  Sanctions  Handbook: 

Experiences  and  Tools  for  Policymakers 
(Center  for  Effective  Ihiblic  Policy:  lAA- 
88-NIC-OOl) 

Regional  Conference  Cookbook:  A  Practical 
Guide  to  Planning  and  Presenting  a 
Regional  Conference  on  State-Federal 
Judicial  Relationships  (U.S.  Court  of 
Appeals  for  the  9th  Circuit:  SJI-92-087) 

Bankruptcy  Issues  and  Domestic  Relations 
Cases  (American  Bankruptcy  Institute: 
SJI-96-175) 

Court  Management 

Managing  Trials  Effectively:  A  Program  for 
State  Trial  Judges  (National  Center  for 
State  Courts/National  Judicial  College: 
SJI-87-666/067,  SJI-89-054/055,  S]!- 
91-025/026) 

Caseflow  Management  Principles  and 
Practices  (Institute  for  Court 
Management/National  Center  for  State 
Courts:  SJI-87-056) 

A  Manual  for  Workshops  on  Processing 
Felony  Dispositions  in  Limited 
Jurisdiction  Courts  (National  Center  for 
State  Courts:  SJI-90-052) 

Managerial  Budgeting  in  the  Courts; 

Performance  Appraisal  in  the  Courts; 
Managing  Change  in  the  Courts;  Court 
Automation  Design;  Case  Management 
for  Trial  Judges;  Trial  Court  Performance 
Standards  (Institute  for  Court 
Management/National  Center  for  State 
Courts:  SJI-91-043) 

Strengthening  Rural  Courts  of  Limited 
Jurisdiction  and  Team  Training  for 
Judges  and  Clerks  (Rural  Justice  Center: 
SJI-90-014,  SJI-91-082) 

Interbranch  Relations  Workshop  (Ohio 
Judicial  Conference:  SJI-92-079) 

Integrating  Trial  Management  and  Caseflow 
Management  (Justice  Management 
Institute:  SJI-93-214) 

Leading  Organizational  Change  (California 
Administrative  Office  of  the  Courts:  SJI- 
94-068) 

Privacy  Issues  in  Computerized  Court  Record 
Keeping:  An  Instructional  Guide  for 
Judges  and  Judicial  Educators  (National 
Judicial  College:  SJl-94-015) 

Managing  Mass  Tort  Cases  (National  Judicial 


College:  SJI-94-141) 

Employment  Responsibilities  of  Stale  Court 
Judges  (National  Judicial  College:  SJI- 
95-025) 

Caseflow  Management;  Resources,  Budget, 
and  Finance;  Visioning  and  Strategic 
Planning;  Leadership;  Purposes  and 
Responsibilities  of  Courts;  Information 
Management  Technology;  Human 
Resources  Management;  Education, 
Training,  and  Development;  Public 
Information  and  the  Media  bom  "NACM 
Core  Competency  Curriculum 
Guidelines"  (National  Association  for 
Court  Management:  SJI-96-148) 

Dealing  with  theXlommon  Law  Courts:  A 
Model  Curriculum  forjudges  and  Court 
Sfq^  (Institute  for  Court  Management/ 
National  Center  for  State  Courts:  SJI-96- 
159) 

Caseflow  Management  from  "Innovative 
Educational  Programs  for  Judges  and 
Court  Managers"  (Justice  Management 
Institute:  SJI-98-041) 

Courts  and  Communities 

Reporting  on  the  Courts  and  the  Law 

(American  Judicature  Society:  SJI-88- 
014) 

Victim  Rights  and  the  Judiciary:  A  Training 
and  Implementation  Project  (National 
Organization  for  Victim  Assistance:  SJI- 
8»-«83) 
'National  Guardianship  Monitoring  Project: 
Trainer  and  Trainee's  Manual  (American 
Association  of  Retired  Persons:  SJI-91- 
013) 

Access  to  Justice:  The  Impartial  Jury  and  the 
Justice  System  and  When  Implementing 
the  Court-Related  Needs  of  Older  People 
and  Persons  with  Disabilities:  An 
Instructional  Guide  (National  Judicial 
College:  SJI-91-054) 
'  You  Are  the  Court  System:  A  Focus  on 

Customer  Service  (Alaska  Court  System: 
SJI-94-048) 

Serving  the  Public:  A  Curriculum  for  Court 
Employees  (American  Judicature  Society: 
SJI-96-040) 

Courts  and  Their  Communities:  Local 
Planning  and  the  Renewal  of  Public 
Trust  and  Confidence:  A  California 
Statewide  Conference  (California 
Administrative  Office  of  the  Courts:  SJI- 
98-008) 

Charting  the  Course  of  Public  Trust  and 
Confidence  in  Our  Courts  (Mid-Atlantic 
Association  for  Court  Management:  SJV 
98-208) 

Trial  Court  Judicial  Leadership  Program: 
Judges  and  Court  Administrators  Serving 
the  Courts  and  Community  (National 
Center  for  State  Courts:  8)1-98-268) 

Public  Trust  and  Confidence  (Arizona  Courts 
Association:  SJI-99-063) 

Diversity,  Values,  and  Attitudes 

Troubled  Families,  Troubled  Judges 
(Brandeis  University:  SJI-89-071) 

The  Crucial  Nature  of  Attitudes  and  Values 
in  Judicial  Education  (National  Council 
of  Juvenile  and  Family  Court  Judges:  SJI- 
90-058) 

Enhancing  Diversity  in  the  Court  and 
Community  (Institute  for  Court 
Management/National  Center  for  State 
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Courts:  SJI--91-043) 
Cultural  Diversity  Awareness  in  Nebraska 

Courts  from  Native  American 
Alternatives  to  Incarceration  Project 

(Nebraska  Urban  Indian  Health 

Coalition:  SII-93-028) 
Race  Fairness  and  Cultural  Awareness 

Faculty  Development  Workshop 

(National  Judicial  College:  SJI-93-063) 
A  Videotape  Training  Program  in  Ethics  and 

Professional  Conduct  for  Nonjudicial 

Court  Personnel  and  The  Ethics 

Fieldbooki  Tool  For  Trainers  (American 

Judicature  Society:  SJI-93-068) 
Court  Interpreter  Training  Course  for  Spanish 

Interpreters  (International  Institute  of 

Buffalo:  SJI-93-075) 
Doing  Justice:  Improving  Equality  Before  the 

Law  Through  Literature-Based  Seminars 

forjudges  and  Court  Personnel  (Brandeis 

University:  SJI-94-019) 
Multi-Cultural  Training  for  Judges  and  Court 

Personnel  (St.  Petersburg  Junior  College: 

SJI-95-006) 
Ethical  Standards  for  Judicial  Settlement: 

Developing  a  Judicial  Education  Module 

(American  Judicature  Society:  SJI-95- 

082) 
Code  of  Ethics  for  the  Court  Employees  of 

California  (California  Administrative 

Office  of  the  Courts:  SJI  95-245) 
Workplace  Sexual  Harassment  Awareness 

and  Prevention  (California 

Administrative  Office  of  the  Courts:  SJI 

96-089) 
Just  Us  On  Justice:  A  Dialogue  on  Diversity 

Issues  Facing  Virginia  Courts  (Virginia 

Supreme  Court:  SJI-96-150) 
When  Bias  Compounds:  Insuring  Equal 

Treatment  for  Women  of  Color  in  the 

Courts  (National  Judicial  Education 

Program:  SJI-96-161) 
When  Judges  Speak  Up:  Ethics,  the  Public, 

and  the  Media  (American  Judicature 

Society:  SJI-96-152) 

Family  Violence  and  Gender-Related  Violent 
Crime 

National  Judicial  Response  to  Domestic 
Violence:  Civil  and  Criminal  Curricula 
(Family  Violence  Prevention  Fund:  SJI- 
87-061,  SJl-89-^)70,  SJl-91-055). 

Domestic  Violence:  A  Curriculum  for  Rural 
CourU  (Rural  Justice  Center:  SJl-88-081) 

Judicial  Training  Materials  on  Spousal 
Support;  Judicial  Training  Materials  on 
Child  Custody  and  Visitation  (Women 
Judges'  Fund  for  Justice:  SJI-89-062) 

Understanding  Sexual  Violence:  The  Judicial 
Response  to  Stranger  and  Nonstranger 
Rape  and  Sexual  Assauh  (National 
Judicial  Education  Program:  SJI-92-003, 
SJI-98-133  [video  curriculum)) 

Domestic  Violence  &■  Children:  Resolving 
Custody  and  Visitation  Disputes  (Family 
Violence  Prevention  Fund:  SJI-93-255) 

Adjudicating  Allegations  of  Child  Sexual 
Abuse  When  Custody  Is  In  Dispute 


(National  Judicial  Education  Program: 
SJI-95-019) 
Handling  Cases  of  Elder  Abuse: 

Interdisciplinary  Curricula  for  Judges 
and  Court  S(a)7  (American  Bar 
Association:  SJl-93-274) 

Health  and  Science 

Environmental  Law  Resource  Handbook 
(University  of  New  Mexico  Institute  for 
Public  Uw:  SJI-92-162) 

A  Judge's  Deskbook  on  the  Basic 

Philosophies  and  Methods  of  Science: 
Model  Curriculum  (University  of 
Nevada,  Reno:  SJI-97-030) 

Judicial  Education  for  Appellate  Court  Judges 

Career  Writing  Program  for  Appellate  Judges 

(American  Academy  of  Judicial 

Education:  SJI-88-086) 
Civil  and  Criminal  Procedural  Innovations 

for  Appellate  Courts  (National  Center  for 

State  Courts:  SJI-04-002) 

Judicial  Branch  Education:  Faculty  and       ^ 
Program  Development 

The  Leadership  Institute  in  Judicial 
Education  and  The  Advanced 
Leadership  Institute  in  Judicial 
Education  (University  of  Memphis:  SJI- 
91-021) 

"Faculty  Development  Instrvctional 
Program"  from  Curriculum  Review 
(National  Judicial  College:  SJI-Ql-OSQ) 

Resource  Manual  and  Training  for  Judicial 
Education  Mentors  (National  Association 
of  State  Judicial  Educators:  SJl-95-233) 

Institute  for  Faculty  Excellence  in  Judicial 
Education  (National  Council  of  Juvenile 
and  Family  Court  Judges:  SJI-96-042: 
University  of  Memphis:  SJI-01-202) 

Orientation,  Mentoring,  and  Continuing 
Professional  Education  of  Judges  and  Court 

Personnel 

Legal  Institute  for  Special  and  Limited 

Jurisdiction  Judges  (National  Judicial 

College:  SJl-89-043.  SJI-91-040) 
Pre-Bench  Training  for  New  Judges 

(American  Judicature  Society:  SJI-90- 

028) 
A  Unified  Orientation  and  Mentoring 

Prog^m  for  New  Judges  of  All  Arizona 

Trial  Courts  (Arizona  Supreme  Court: 

SJI-90-078) 
Cburt  Organization  and  Structure  (Institute 

for  Court  Management/National  Center 

for  State  Courts:  SJI-91-043) 
Judicial  Review  of  Administrative  Agency 

Decisions  (National  Judicial  College;  SJl- 

91-080) 
New  Employee  Orientation  Facilitators  Guide 

(Minnesota  Supreme  Court:  SJI-92-155) 
Magistrates  Correspondence  Course  (Alaska 

Court  System:  SJl-92-156) 
Computer-Assisted  Instruction  for  Court     ■> 

Employees  (Utah  Administrative  Office 

of  the  Courts:  SJI-94-6l2) 


Bench  Trial  Skills  and  Demeanor:  An 
Interactive  Manual  (National  Judicial 
College:  SJI-94-058) 

Ethical  Issues  in  the  Election  of  Judges 
(National  Judicial  Collie:  SJI-94-142) 

Caseflow  Management;  Resources,  Budget, 
and  Finance;  Visioning  and  Strategic 
Planning:  Leadership;  Purposes  and 
Responsibilities  of  Courts;  Information 
Management  Technology;  Human 
Resources  Management:  Education, 
Training,  and  Development:  Public       . . 
Information  and  the  Media  from  "NACK^ 
Core  Competency  Curriculum 
Guidelines"  (National  Association  for 
Court  Management:  SJI-96-148) 

Innovative  Approaches  to  Improving 
Competencies  of  General  Jurisdiction 
Judges  (National  Judicial  College:  SJI- 
98-001) 

Caseflow  Management  from  "Innovative 
Educational  Programs  for  Judges  and 
Court  Managers"  (Justice  Management 
Institute:  S]I-98-041 

Juveniles  and  Families  in  Court 

Fundamental  Skills  Training  Curriculum  for 
Juvenile  Probation  Officers  (National 
Council  of  Juvenile  and  Family  Court 
Judges:  SJI-90-017) 

Child  Support  Across  State  Lines:  The 
Uniform  Interstate  Family  Support  Act 
from  Uiuform  Interstate  Family  Support 
Act:  Development  and  Delivery  of  a 
Judicial  Training  Curriculum  (ABA 
Centw  on  Children  and  the  Law:  SJI-94- 
321) 

Juvenile  Justice  at  the  Crossroads:  Literature- 
Based  Seminars  for  Judges,  Court 
Personnel,  and  Community  Leaders 
(BrandeU  University:  SJI-0»-150) 

Strategic  and  Futures  Planning 

Minding  the  Courts  into  the  Twentieth 

Century  (Michigan  Judicial  Institute:  SJl- 

89-029) 
An  Approach  to  Long-Range  Strategic 

Planning  in  the  Courts  (Center  for  Public 

Policy  Studies:  SJI-91-045) 

Substance  Abuse 

Effective  Treatment  for  Drug-Involved 
Offenders:  A  Review  &■  Synthesis  for 
Judges  and  Court  Personnel  (Education 
Development  Center,  Inc.:  SJl-90-051) 

Good  Times,  Bad  Times:  Drugs.  Youth,  and 
the  Judiciary  (Professional  Development 
and  Training  Center.  Inc.:  SJI-91-095) 

Gaining  Momentum:  A  Model  Curriculum  for 
Drug  Courts  (Florida  Office  of  the  Sute 
Courts  Administrator:  SJI-94-291) 

Judicial  Response  to  Substance  Abuse: 
Children,  Adolescents,  and  Families 
(National  Council  of  Juvenile  and  Family 
Court  Judges:  SJl-95-030) 

BHIIftft  coot 
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Appendix  F 


STATE  JUSTICE  INSTITUTE 

APPLICATION 


1.  APPUCANT 

a.  Applicant  Name . 


b.  Organizational  Unit 
c    Street/P.O.  Box  

d.  City 

e.  SUte  __ 


r.    Zip  Code 


g.  Phone  Number . 
h.  Fax  Number 


i   Web  Site  Address 

j.   Name  &  Phone  Number  of  Contact  Person . 


k  Title 

1.    E-Mail  Address . 


2.  TYPE  OF  AP'PLlCANT(CircUappropriaU  Utter) 

a.  State  court  e.  Other  non-profit 

b.  Natioaal  organization  organization  or  agency 
operating  in  conjunction  f.  Individual 

with  State  court  g.  Corporation  or 

c.  National  State  court  partnership 


support  organization 
d.  College  or  university 


h.  Other  unit  of  government 
i.  Other 


3.  PROPOSED  START  DATE 


4.  PROJECT  DURATION  (Months). 


5.  EMPLOYER  IDENTIFICATION  ff. 


7.    ENTITY  TO  RECEIVE  FUNDS  ri/'<A/7hr<>U /ram  a6eM;; 

a.  Organizational  Name 


6.  IF  THIS  APPUCATION  HAS  BEEN  SUBMITTED 
TO  OTHER  FUNDING  SOURCES,  PLEASE 
PROVIDE  THE  FOLLOWING  INFORMATION: 

Source 


b.  Organizational  Unit 
c   Street/P.O.  Box 

d.  City 

e.  State  


Date  Submitted 

Amount  Sou^t 

Disposition  (if  any)  or  Current  Status 


f.    Zip  Code 


g.   Phone  Number . 
h.  Fax  Number 


L   Web  Site  Address  

j.   Name  &  Phone  Number  of  Contact  Person . 


k.  TiUe 

L    E-Mail  Address . 


8.  a.  AMOUNT  REQUESTED  FROM  SJI  $ 
b.  AMOUNT  OF  MATCH 


Cash  match         $_ 
Non-cash  matdi  $_ 


c  TOTAL  MATCH 

iL  TOTAL  PROJECT  COST 


$_ 
$_ 


9.  TITLE  OF  PROPOSED  PROJECT 


10.  CONGRESSIONAL  DISTRICT  OF: 


I  ofBifr— fitivi.  OMiM  tt\mbr 


Pnitt  or  dAraBt  ttun  apfHaatt 
Naa*  of  RaoraMatativ*;  Dnthct  Nuaber 


11.  CERTIFICATION 

On  behalf  of  the  applicant,  I  hereby  certify  that  to  ttie  best  of  my  knowledge  the  information  in  this 
application  is  true  and  complete.  I  have  read  the  attached  assurances  (Form  D)  and  understand  that  if 
this  application  is  approved  for  funding,  the  award  will  be  subject  to  those  assurances.  I  certify  that  the 
applicant  will  comply  with  the  assurances  if  the  application  is  approved,  and  that  I  am  lawfully 
authorized  to  make  these  representations  on  behalf  of  the  applicant. 


StCNAIVU  OP  tESPDMSmUOrnCUL  OP  APPUCANT  TRUE 

(For  appticatioiu  from  Sute  and  local  courts,  Porm  B,  Certificate  of  SUte  Approval,  mtut  be  attached.) 


OKlt 


FOR  INSTITUTE  USE  ONLY 


12.  a.  APPUCATION  NUMBER  

b.  CONCEPT  PAPER  NUMBER 

c.  GRANT  NUMBER  


13.  DATE  RECEIVED 


14.  DATE  OF  ACTION 


Porm  A  Oa^ 
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STATE  JUSTICE  INSTITUTE 

INSTRUCTIONS  FOR  SH  APPLICATION  FORM  A 


1 .  a- 1    Legal  name  of  applicant  (court,  entity  or  individual);  name  of  the 
organizational  unit,  if  any.  thafr  will  conduct  the  project;  complete  address  of  applicant, 
including  phone  and  fax  numbers  and  web  site  address;  and  name,  phone  number,  title, 
and  e-mail  address  of  a  contact  person  who  can  provide  further  information  about  this 
application. 

2.  a      State  court  includes  all  appellate,  general  juriscUction,  limited  juns(Uction.  and 
special  jurisdiction  courts,  as  well  as  all  offices  that  are  supervised  by  or  report  for 
administrative  purposes  to  the  chief  or  presiding  justice  or  judge,  or  his  or  her  designee. 

2.  b      National  organizations  operating  in  conjunction  with  State  court  include 
national  non-profit  organizations  controlled  by,  operating  in  conjunction  with,  and 
serving  the  State  courts. 

2.  c      National  state  court  organizations  include  national  non-profit  organizations 
with  the  primary  mission  of  supporting,  serving,  or  educating  judges  and  other  personnel 
of  the  judicial  branch  of  State  govemmenL 

2  d      College  or  university  includes  all  institutions  of  higher  education. 

2.  e      Other  non-profit  organization  or  agency  includes  those  non-profit 
organizations  and  private  agencies  not  included  in  sub-paragraphs  (bHd). 

2.  f      Individual  means  a  person  not  applying  in  conjunction  with  or  on  behalf  of  an 
entity  identified  in  one  of  the  other  categories. 

2.  g      Corporation  or  partnership  includes  for-profit  and  not-for-profit  entities  not 
falling  within  one  of  the  other  categories. 

2.  h      Other  unit  of  government  includes  any  governmental  agency,  office,  or 
organization  that  is  not  a  State  or  local  court. 

3.  The  proposed  start  date  of  the  project  should  be  the  earliest  feasible  date  on 
which  the  applicant  will  be  able  to  begin  project  activities  following  the  date  of  award. 

4.  Project  duration  refers  to  the  number  of  months  the  applicant  estimates  will  be 
needed  to  complete  all  project  tasks  after  the  proposed  start  date. 


FormAl  MAX)  (over) 
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5.  I  Employer  Identification  #  as  assigned  by  the  Internal  Revenue  Service. 

6.  If  this  application  or  an  application  requesting  support  for  the  same  project  or  an 
essentially  similar  project  has  been  previously  submitted  to  another  funding  source 
(Federal  or  private),  enter  the  name  of  the  source,  the  date  of  the  submission,  the 
amount  of  funding  sought,  and  the  disposition  (if  any). 

7.  a- 1   The  entity  to  receive  funds  is  the  court  or  organization  that  will  receive, 
administer,  and  account  for  any  monies  awarded.  If  the  applicant  is  a  State  or  local  court, 
the  entity  to  receive  funds  would  be  the  State's  Supreme  Court  or  its  agency  or  council 
designated  in  accordance  with  42  U.S.C.  l070S(b)  (4).  Applicants  should  complete  this 
block  only  if  the  entity  that  will  receive  the  funds  is  different  from  the  applicant 

8.  a      Insert  the  amount  requested  from  the  State  Justice  Institute  to  conduct  the 
project 

8.  b  The  amount  of  match  is  die  amount,  if  any,  to  be  contributed  to  the  project  by 
the  applicant,  a  unit  of  State  or  local  government,  a  Federal  agency,  or  private  sources. 
See  42  U.S.C.  10705(d). 

Cash  match  refers  to  funds  directly  contributed  by  the  applicant,  a  unit  of  State 
or  local  government,  a  Federal  agency,  or  private  sources  to  support  the  project 

Non-cash  match  refers  to  in4dnd  contributions  by  the  applicant,  a  unit  of  State  or 
local  government,  or  private  sources  to  support  the  project. 


8.  c      Total  match  refers  to  the  sum  of  the  cash  and  in4dnd  contributions  to  die  project 

8.  d      Total  project  cost  represents  the  sum  of  the  asiount  requested  from  die  fasdtute 
and  all  match  contributions  to  the  project 

9.  The  title  of  the  proposed  project  should  reflect  the  objectives  of  the  activities  to 
be  conducted.  ^ 


10.  Enter  the  name  of  the  applicant's  Congressional  Representative  and  the  number  of 
the  applicant's  Congressional  district,  along  with  d\e  number  of  die  Congressional 
district(s)  in  which  most  of  the  project  activities  will  take  place  and  the  name(s)  of  the 
Representatives  from  those  districts.  If  the  project  activities  arc  not  site-specific  (for 
example,  a  series  of  training  workshops  that  will  bring  together  participants  firom  around 
die  State,  the  country,  or  firom  a  particular  region),  enter  Statewide^  national^  or  regional, 
as  appropriate,  in  the  space  provided. 

1 1.  Signature  and  tide  of  a  duly  authorized  representative  of  the  applicant  and  the 
date  the  application  was  signed. 
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(Form  B) 


The 


STATE  JUSTICE  INSTITUTE 


Certificate  of  State  Approval 


Name  of  State  Supreme  Court  or  Designated  Agency  or  Council 


has  reviewed  the  application  entitled 


prepared  by 


Name  of  Applicant 


approves  its  submission  to  the  State  Justice  Institute,  and 


[] 


agrees  to  receive  and  administer  and  be  accountable  for  all  funds 
awarded  by  the  Institute  pursuant  to  the  application. 


[] 


designates 


Name  of  Trial  or  Appellate  Court  or  Agency 


as  the  entity  to  receive,  administer,  and  be  accountable  for  all  funds 
awarded  by  the  Institute  pursuant  to  the  application. 


Signature 


Date 


Name 


Title 
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INSTRUCTIONS 


The  State  Justice  Act  requires  that: 

Each  application  for  funding  by  a  State  or  local  court  shall  be  approved,  consistent 
with  State  law,  by  the  State's  Supreme  Court,  or  its  designated  agency  or  council, 
which  shall  receive,  administer,  and  be  accountable  for  all  funds  awarded  by  the 
Institute  to  such  courts.  42  U.S.C.  10705(bX4). 


FORM  B  should  be  signed  by  the  Chief  Judge  or  Chief  Justice  of  the  State  Supreme 
Court,  or  by  the  director  of  the  designated  agency  or  chair  of  the  designated  coimcil. 

The  term  "State  Supreme  Court'  refers  to  the  court  of  last  resort  of  a  State. 
"Designated  agency  or  council"  refers  to  the  office  or  judicial  body  which  is 
authorized  imder  State  law  or  by  delegation  from  the  State  Supreme  Court  to 
apjprove  applications  for  funds  and  to  receive,  administer  and  be  accountable  for 
those  funds. 
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STATE  JUSTICE  INSTITUTE 

ASSURANCES 


The  applicant  hereby  assures  and  certifies  that  it  possesses  legal  authority  to  apply  for  the  award,  and  that  if 
funds  are  awarded  by  the  State  Justice  Institute  pursuant  to  this  application,  it  will  comply  with  all  applicable 
provisions  of  law  and  the  regulations,  policies,  guidelines  and  requirements  of  the  Institute  as  they  relate  to  the 
acceptance  and  use  of  Institute  funds  pursuant  to  this  application.  The  applicant  further  assures  and  certifies 
with  respect  to  this  application,  that: 

1 .  No  person  will,  on  the  basis  of  race,  sex.  national  origin,  disability,  color,  or  creed  be  excluded  from 
participation  in,  denied  the  benefits  of,  or  otherwise  subjected  to  discrimination  under  any  program  or 

.  activity  supported  by  Institute  funds,  and  that  the  applicant  will  immediately  take  any  measures  necessary 
to  effectuate  this  assurance. 

2.  In  accordance  with  42  U.S.C.  10706(a),  funds  awarded  to  the  applicant  by  the  Institute  will  not  be  used, 
directly  or  indirectly,  to  influence  the  issuance,  amendment,  or  revocation  of  any  Executive  order  or  similar 
promulgation  by  Federal,  State  or  local  agencies,  or  to  influence  the  passage  or  defeat  of  any  legislation  or 
constitutional  amendment  by  any  Federal,  State  or  local  legsiative  body. 

3.  In  accordance  with  42  U.S.C.  10706(a)  and  10707(c):  , 

a.  It  will  not  contribute  or  make  available  Institute  funds,  project  personnel,  or  equipment  to  any  poTitical 
party  or  association,  to  the  campaign  of  any  candidate  for  publk:  or  party  office,  or  to  influence  the 
passage  or  defeat  of  any  ballot  measure,  initiative,  or  referendum; 

b.  Uo  officer  or  empk)yee  of  the  applicant  will  intentionally  identify  the  Institute  or  the  applicant  with  any 
partisan  or  nonpartisan  political  activity  or  the  campaign  of  any  candidate  for  public  or  party  office;  and. 

.  i 

c.  No  ofRcer  or  empk>yee  of  the  applicant  will  engage  in  partisan  political  activity  while  engaged  in  work 
supported  in  whole  or  in  part  by  the  Institute. 

;    j      ,  ■  '  ■     , 

4.  In  accordance  with  42  U.S.C.  10706(b),  no  funds  awarded  by  the  Institute  will  be  used  to  support  or 
conduct  training  programs  for  the  purpose  of  advocating  particular  nonjudicial  public  policies  or 
encouraging  nonjudicial  political  activities. 

.1 

5.  In  accordance  with  42  U.S.C.  10706(d),  no  funds  awarded  by  the  Institute  will  be  used  to  supplant  State  or 
local  funds  supporting  a  program  or  activity;  to  construct  court  facilities  orstructures.  except  to  renxxiel 
existing  facilities  or  to  demonstrate  new  architectural  or  technological  technk^ues.  or  to  provide  temporary 
facilities  for  new  personnel  or  for  personnel  involved  in  a  demonstratton  or  experimental  program;  or  to 
solely  purchase  equipment  for  a  court  system. 

6.  It  will  provide  for  an  annual  fiscal  audit  of  the  project 

.7.   It  will  give  the  Institute,  through  any  authorized  representative,  access  to  and  the  right  to  examine  all 
records,  books,  papers,  or  documents  related  to  the  award. 

1  .       '■  - 

8.   In  accondance  with  42  U.S.C.  10708  (b)  (as  amended),  research  or  statistical  informatkjn  that  is  furnished 

during  the  course  of  the  project  and  that  is  kjentifiable  to  any  specific  indivkiual.  shall  not  be  used  or 
revealed  for  any  purpose  other  than  the  purpose  for  which  it  was  obtained.  Such  Information  and  copies 
thereof  shall  be  immune  from  legal  process,  and  shall  not  be  offered  as  evidence  or  used  for  any  purpose 
in  any  action  suit,  or  other  judicial,  legislative,  or  administrative  proceeding  without  the  consent  of  the 
person  who  furnished  the  informatun. 

FonnD    &9S    (oimrt  .  •* 
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9.  All  research  involving  hunfian  subjects  will  fae  conducted  with  the  informed  consent  of  those  subjects  and  in 
a  manner  that  will  ensure  their  privacy  and  freedom  from  risk  or  harm  and  the  protection  of  persons  who 
are  not  subjects  of  the  research  but  would  be  affected  by  it,  unless  such  procedures  and  safeguards  would 
make  the  research  impractical.  In  such  instances,  the  Institute  must  approve  procedures  designed  by  the 
grantee  to  provkje  human  subjects  with  relevant  information  about  the  research  after  their  involvement  and 
to  minimize  or  eliminate  risk  or  harm  to  ttiose  subjects  due  to  their  participation. 

10.  All  products  prepared  as  the  result  of  the  project  will  be  originally-developed  material  unless  othenwise 
specifically  provided  for  in  the  award  documents,  and  that  material  not  originally  developed  that  is  included 
in  such  projects  must  by  property  identified,  whether  the  material  is  in  a  vert}atim  or  extensive  paraphrase 
format. 


11.1^  funds  will  be  obligated  for  publicatk^n  or  reproduction  of  a  final  product  developed  with  Institute  funds 
without  the  written  approval  of  the  Institute.  The  recipient  will  submit  a  final  draft  of  each  such  product  to 
the  Institute  for  review  and  approval  prior  to  submitting  that  product  for  publication  or  reproduction. 

1 2.  The  foltowing  statement  will  be  prominently  displayed  on  all  products  prepared  as  a  result  of  the  project: 

This  [document,  film,  videota^^,  etc.]  was  developed  under  a  [grant,  cooperative  agreement, 
contract]  from  the  State  Justice  Institute.  Points  of  view  expressed  herein  are  tf^ose  of  the 
[author(s).  filmmaker(s).  etc.]  and  do  not  necessarily  represent  the  official  position  or  policies  of 
the  State  Justk:e  Institute. 

1 3.  THE  "SJr  logo  will  appear  on  the  front  cover  of  a  written  product  or  in  the  opening  frames  of  a  video 
production  produced  with  SJI  funds,  unless  another  placement  is  approved  in  writing  by  the  Institute. 

14.  Except  as  othenwise  provkjed  in  the  terms  and  conditions  of  an  Institute  award,  the  recipient  is  free  to 
copyright  any  books,  publications,  or  other  copyrightable  nnaterials  developed  in  the  course  of  an  Institute- 
supported  project,  but  the  Institute  shall  reserve  a  royalty-free,  non-exdusive  and  irrevocable  right  to 
reproduce,  publish,  or  othen^ise  use.  and  to  authorize  others  to  use.  the  materials  for  purposes  consistent 
with  the  State  Justice  Institute  Act. 

15.  It  will  submit  quarteriy  progress  and  financial  reports  within  30  days  of  the  ctosB  of  each  calendar  quarter 
during  the  funding  period  (that  is.  no  later  than  January  30.  April  30,  July  30,  and  October  30);  that 
progress  reports  will  include  a  nanative  description  of  project  activities  during  the  calendar  quarter,  the 
relationship  between  those  activities  and  the  task  schedule  and  objectives  set  forth  in  the  approved 
applrcation  or  an  approved  adjustment  thereto,  any  significant  problem  areas  that  have  developed  and  how 
they  will  be  resolved,  and  the  activities  scheduled  during  the  next  reporting  period;  and  that  financial 
reports  will  contsun  the  information  requested  on  the  financial  report  form  included  in  the  award  documents. 

16.  At  the  conclusion  of  the  project,  title  to  alt  expendable  and  nonexpendable  personal  property  purchased 
with  Institute  funds  shall  vest  in  the  court,  organization  or  individual  that  purchased  the  property  if 
certification  is  made  to  the  Institute  that  the  property  will  continue  to  be  used  for  the  authorized  purposes  of 
the  Institute-funded  project  or  other  purposes  consistent  with  the  State  Justice  Institute  Act,  as  approved  by 
the  Institute,  if  such  certification  is  not  made  or  the  Institute  disapproves  such  certiftoation.  title  to  all  such 
property  with  an  aggregate  or  individual  value  of  $1 .000  or  more  shall  vest  in  the  Institute.  whk:h  will  direct 
the  disposition  of  the  property. 

17.  The  person  signing  the  application  is  authorized  to  do  so  on  behalf  of  the  applicant  and  to  obligate  the 
applk:ant  to  comply  with  the  assurances  enumerated  above. 
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DISCLOSURE  OF  LOBBYING  ACTIVITIES 

7^  Slatt  Justice  InjUMe  Act  prohibits  grtmleesfrom  using  funds  awarded  by  the  Instltutt  to  directly  or 
indirectly  mfluenee  tire  passage  or  defeat  of  any  Ugisiaiion  by  Federal.  Slate  of  heal  legi^ative  bodies.  42  U.S.C 
10706  (a).  It  also  Is  tin  policy  oftite  Institute  to  award  fimds  only  to  support  applications  submitted  by 
organiXtttions  tiiat  would  carry  out  tiie  objectives  aftiieir  applications  in  an  unbiased  manmr. 

Consistent  wiUi  tills  policy  and  the  provisions  of  42  US  C  10706  (a),  tiie  Institute  wilt  not  knowingly 
award  a  grant  to  an  applicant  titat  has.  dirKtiy  or  througfi  an  entity  tiiat  Is  part  of  tiie  same  organisation  as  tiie 
applicant,  advocated  a  position  before  Congress  on  tiie  specific  subject  matter  oftite  application.  As  a  means  of 
Implementing  tiiat  prohibition.  SJI  requires  organizations  submitting  applications  to  the  Institute  to  disclose 
whetiier  tiiey.  or  another  entity  tiiat  is  part  of  tiie  same  organization  as  the  ap^lcant,  have  advocated  a  position 
before  Congress  on  any  issue,  and  to  Identify  tiie  specific  subjects  aftiieir  lobbying  efforts.  This  firm  must  be 
submitted  with  your  application. 


NMecTAppficMl:  . 
TtdearApfBcaliM:. 

I 

a  Y«  a  No 


His  the  apfUcairt  (ar  H  catitj  tkit  ia  pvt 
appUcaaO  ib^cdy  ir  Mircctfr  mteuattA  a 
wttktai  tke  past  five  yean? 


kcTarc 


SPEOFIC  SUBJECTS  OF  LOBBYING  EFFORTS 

If  yiM  aasiicred  YIS  above,  pteax  list  ttK  ipedfic  subjects  oa  wlidiToar  ocpaizali^ 

pn  of  Toor  offuiizatioa)  kat  dtiectfy  or  iadueclty  advQoted  a  positioa  befiue  Coogitss  iviOiB  t^ 

tf  aeoesafy.  Tou  ouqr  coatiinie  oa  itK  back  of  this  fcnn  or  OB  aa  attadied  dieet.- 


Sabjcct 


Year 


Appendix  G 


(Form  E) 


STATE  JUSTICE  INSTITUTE 

LINE-ITEM  BUDGET  FORM 

For  Judicial  Branch  Education  Technical  Assistance  and 
Technical  Assistance  Grant  Requests* 


Category 


SJI  Funds 


Personnel  $_ 

Fringe  Benefits  $_ 

Consultant/Contractual   $_ 


Travel 

$. 

Equipment 

$. 

Supplies 

$ 

Telephone 

$. 

Postage 

t. 

Printing/Photocopying 

$ 

Audit 

$ 

Other 

$. 

Indirect  Costs  (%) 

$. 

Caah  Match 
$ 


$. 
$. 
$. 
$_ 
$. 
$. 
$. 
$_ 
$. 
$_ 


In-Kind  Match 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

$ 


TOTAL 


$_ 


STATEMENT  OF  VERIFICATION 

aader  peaalty  of  peijafy  that  ttie  iafinulion  conuiaed  ia  this  disdonre 
to  oaake  this  verificatioa  Qo  bdiilf  of  the 


indtfaMl 


laahocind 


NaMCT}P«4 


Tltk 


PROJECT  TOTAL                t 

~-. 



Financial  assistance  has  been  or 
sources: 

will  be 

sou^t  for  this  project  from  the  following  other 

*  Judicial  Branch  Education  Technical  Assistance  Grant  requests  and  Technical  Assistance 
Grant  requests  should  also  include  a  budget  narrative  explaining  the  basis  for  each  line- 
item  listed  above. 
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sji;  Scholarship  Application 


This  application  does  not  serve  as  a  lustration  for  the  course.  Please  contact  the  education  provider. 


APPLICANT  INFORMATION: 


li.  Applicant  Name: 


iisr 


IFiSr 


THT 


2.  Position: 


3L  Name  of  Court:. 


4.  Address: 


S«KM/P.Q.  Box" 


I.  Telephone  No. 


SiMc 


Zip  Code' 


6.  Concessional  DistricC. 


PROGRAM  INFORMATION: 


7.  Course  Name:. 


8.  Course  Dates: 


$.  Course  Provider 


10.  Location  Offered: 


ESTIMAIEU  EXPENSES: 


(timie  note.  sthalanUpi  are  UmMed  to  tuiHan  and  tramponatlon 


ioandSvmthtsiteaflhecouraeiftoamaxlmunafSl,SOOi) 


Tuition:  S. 


Transportation:  $. 


(AJifan^  train  Arti  or  if  you  plan  to  (bivti  an  amount 
equal  to  tlte  approximate  diitanee  and  mileage  rate.) 


Amount  Requested:  S L 


Are  you  seeidn^have  you  received  a  scholarship  for  this  course  from  another  source? 
Q  Yes     □  No.        If  so,  please  specify  the  source(s)  and  amounts(s) 


Form  SI  (B/St) 
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S.n     Scholarship  Application 


PAGE  2 


ADDITIONAL  INFORMAFION 


Pleaae  attadi  a  current  remime  or  pnteulonal  summary,  and  provide  d»  inhrmatlon  nqueaied 
(You  may  attach  additional  pagm  ifnecemary.) 

1.  Please  describe  your  need  to  acquire  the  skiUs  and  knowledge  taught  in  this  course. 


2.  Please  describe  how  wifl  uking  this  course  benefit  you,  your  court,  and  die  State's  courts  generally 


3.  Is  there  an  educatkmal  program  currently  available  through  your  State  on  this  topic? 


4.  Are  State  or  k)cal  funds  availat>le  to  support  your  attendance  at  the  proposed  course? 
If  so,  what  aniounc(s)  will  be  provided? 


5.  How  long  have  you  served  as  a  Judge  or  court  manner?. 


6.  How  kxig  do  you  anticipate  serving  as  a  Judge  or  court  manager,  assuming  reelection  or  reappointment? 

Q    0-1  year  Q    2-4 years  Q    5-7 yean  Q    S-lOyem         0    llfyws 

7.  What  continuing  profiBsskmaleducattonprognms  have  you  attended  in  the  past  yev?  Please  kvUcate  which 
were  mandatory  (&0  and  which  were  noiMnandatory  00. 


STATEMENT  OE   \PPI  I(  \NT  S  (  OMMIIMIM 


if  a  scholanliip  te  amrarded.  I  wffl  diare  the  skilb  and  knowledge  I  have  gained  %vith  my 
locally,  and  if  possible.  Statewide,  and  I  %¥fll  aubmh  an  evaluatkm  of  the  educadonal 
State  Jusdce  Imdtute  and  to  the  Chief  Justice  of  my  State. 


to  the 


issr 


PtdmM  return  this  i>rm  and  Form  M  to: 
Scholarship  Coordinator.  Sute  Jusdce  Institute,  1650  King  Street,  Suke  600,Alexandf1a  Wglnta  22314 
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Concurrence 


Name  of  Chief  Justice  (or  Chief  Justice's  Designee) 


have  reviewed  the  application  for  a  scholarship  to  attend  the  program  entitled 


prepared  by 


Name  of  Applicant 


and  concur  in  its  submission  to  the  State  Justice  Institute.  The  applicant's  participation  in  the  program 
would  benefit  the  State;  the  applicant's  absence  to  attend  the  program  would  not  present  an  undue  hard- 
ship to  the  court;public  funds  are  not  available  to  enable  the  applicant  to  attend  this  course;  and  receipt 
of  a  scholarship  would  not  diminish  the  amount  of  funds  made  available  by  the  State  for  Judicial  branch 
educatioa 


Signature 


Name 


Title 


Date 


S2  9/M) 


[FR  Doc.  02-23493  Filed  &-17-02;  8:45  am] 
BILLING  CODE  6820-SC-C 


Wednesday, 
September  18,  2002 


Part  m 


Department  of  State 

OfiBce  of  Defense  Trade  Controls; 
Notifications  to  the  Congress  of  Proposed 
Commercial  Export  Licenses;  Notice 
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DEPARTMENT  OF  STATE 
[Public  Notice  4102]  T 

Offlc«  of  Defense  Trade  Controls; 
Notificaftions  to  the  Congress  of 
Proposed  Commercial  Export  Licenses 

AGENCY:  Department  of  State. 
action:  Notice. 

summary:  Notice  is  hereby  given  that 
the  Department  of  State  has  forwarded 
the  attached  Notifications  of  Proposed 
Export  Licenses  to  the  Congress  on  the 
dates  shown  on  the  attachments 
pursuant  to  sections  36(c)  and  36(d)  and 
in  comphance  with  section  36(e)  of  the 
Anns  Export  Control  Act  (22  U.S.C. 
2776). 

EFFECTIVE  DATE:  As  shown  on  each  of 
the  one  himdred  letters. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
William  J.  Lowell,  Director.  Office  of 
Defense  Trade  Controls.  Bureau  of 
Political-Military  Affairs.  Department  of 
State  (202  663-2700). 
SUPPLEMENTARY  INFORMATION:  Section 
38(e)  of  the  Arms  Export  Control  Act 
mandates  that  notifications  to  the 
Congress  pursuant  to  sections  36(c)  and 
36(d)  must  be  published  in  the  Federal 
Register  when  they  are  transmitted  to 
Congress  or  as  soon  thereafter  as 
practicable. 

Dated:  August  14.  2002. 

William  I.  Lowell, 

Director,  Office  of  Defense  Trade  (Controls, 
Department  of  State. 

The  Honorable  J.  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives 
April  11,  2002. 

Dear  Mr.  Speaker:  Pursuant  to  section 
9001(e)  of  Public  Law  106-79  and  consistent 
with  section  36(c)  of  the  Arms  Export  Control 
Act,  I  am  transmitting,  herewith,  certification 
of  a  proposed  license  for  the  export  of 
defense  articles  to  India. 

The  President  made  a  determination  in  a 
maniTer  consistent  with  Title  IX  of  the 
Department  of  Defense  Appropriations  Act, 
Fiscal  Year  2000  (Public  Law  106-79)  to 
waive  sanctions  on  India  in  connection  with 
the  Glenn  Amendment  and  related 
provisions,  as  reported  to  you  by  separate 
letter.  Under  Title  IX.  the  issuance  of  a 
license  for  the  export  of  defense  articles  or 
defense  services  to  India  pursuant  to  the 
waiver  authority  of  that  Title  is  subject  to  the 
same  requirements  as  are  applicable  to  the 
export  of  items  described  in  section  36(c)  of 
the  Arms  Export  Control  Act,  and  the 
Administration  is  treating  authorization  for 
the  requested  re-export  consistent  with  these 
provisions. 

The  transaction  described  in  the  attached 
certification  involves  export  of  unclassified 
technical  data  for  an  Air  Traffic  Control 
System  for  the  Indian  Air  Force  to  include 
Air  Traffic  Management  software  and 
Primary  Surveillance  Radars  (PSR)  to  include 


mobilization,  fi-equency  agility  and  ECCM 
features. 

The  United  States  Government  is  prepared 
to  authorize  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 
Sincerely, 

Paul  V.  Kelly, 

Assistant  Secretary,  Legislative  Affairs. 

Enclosure:  Transmittal  No.^DTC  174-01 
The  Honorable  J.  Dennis  Hastert,  Speaker  of 
the  House  of  Representatives. 

)une  20,  2002. 

Dear  Mr.  Speaker:  Consistent  with  section 
36(c)  of  the  Arms  Export  Control  Act  and 
Title  IX  of  Public  Law  106-79, 1  am 
transmitting,  herewith,  certification  of 
proposed  licenses  for  the  export  of  defense 
articles  to  India. 

The  President  made  a  determination  in  a 
manner  consistent  with  Title  IX  of  the 
Department  of  Defense  Appropriations  Act, 
Fiscal  Year  2000  (Public  Law  106-79)  to 
waive  sanctions  on  India  in  connection  with 
the  Glenn  Amendment  and  related 
provisions,  as  reported  to  you  by  separate 
letter.  Under  Title  IX,  the  issuance  of  a 
license  for  the  export  of  defense  articles  or 
defense  services  to  India  pursuant  to  the 
waiver  authority  of  that  Title  is  subject  to  the 
same  requirements  as  are  applicable  to  the 
exp>ort  of  items  described  in  Section  36(c)  of 
the  Arms  Export  Control  Act.  and  the 
Administration  is  treating  authorization  for 
the  requested  re-export  consistent  with  these 
provisions. 

The  transactions  described  in  the  attached 
certification  involves  the  transfer  of:  (1)  Six 
(6)  Magnetrons  for  use  in  the  ground-based 
Flycatcher  radar  to  the  Indian  Army;  (2) 
unclassified  technical  data  for  UH-lH  CUH 
and  Huey  II  helicopters  and  related  upgrades 
to  the  Government  of  India;  (3)  two  (2)  VFT 
displays  and  rack  adapters  for  analyzing  the 
radio  frequency  spectrum  in  the  audio  range 
to  Bharat  Electronics,  Ltd.;  (4)  unclassified 
technical  data  for  the  Model  76  Periscope  to 
upgrade  Kilo-class  submarines  to  the  Indian 
Navy;  (5)  Generation  III  Night  Vision  Sights 
and  Aiming  Devices  for  demonstration  to  the 
Indian  Ministry  of  Defense  and/or  other 
Indian  Government  Agencies;  (6)  unclassified 
technical  data  on  the  Atlas  IIAS,  Atlas  III  and 
Atlas  V  space  launch  vehicles  in  support  of 
marketing,  proposal,  and  contract 
negotiations  to  the  ISRO  Satellite  Center;  (7J 
unclassified  technical  data  for  marketing  and 
technical  discussions  on  the  SH-2G 
helicopter  to  the  Indian  Navy. 

The  United  States  Government  is  prepared 
to  authorize  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 


submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 
Sincerely, 

Paul  V.  Kelly. 

Assistant  Secretary,  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DTC  03-02 
The  Honorable  J.  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
)une  20,  2002. 

Dear  Mr.  Speaker:  Pursuant  to  sections 
36(c)  and  (d)  of  the  Arms  Export  Control  Act, 
I  am  transmitting,  herewith,  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount 
of  $50,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  export  to  Finland  of 
technical  data,  defense  services  and  defense 
articles  for  the  manufacture  of  eighty 
additional  LAV-30  turrets  for  use  in  the 
BMP-1,  BMP-2  and  XA-125  fighting 
vehicles  for  end-use  by  the  Governments  of 
Finland,  Sweden,  Switzerland,  Belgium, 
Denmark,  France.  Germany,  Italy,  the 
Netherlands,  Norway,  Spain,  the  United 
Kingdom  and  Poland. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  smd  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 
Sincerely. 
Paul  V.  Kelly. 

Assistant  Secretary,  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DTC  060-02 
The  Honorable  J.  Dennis  Hastert,  Speaker  of 
the  House  of  Representatives. 

June  20,  2002. 

Dear  Mr.  Speaker:  Pursuant  to  section 
9001(e)  of  Public  Law  106-79  and  consistent 
with  section  36(c)  of  the  Arms  Export  Control 
Act,  I  am  transmitting,  herewith,  certification 
of  a  proposed  license  for  the  export  of 
defense  articles  to  Pakistan. 

The  President  made  a  determination  in  a 
manner  consistent  with  Title  IX  of  the 
Department  of  Defense  Appropriations  Act^ 
Fiscal  Year  2000  (Public  Law  106-79)  to 
waive  sanctions  on  Pakistan  in  connection 
with  the  Glenn  Amendment  and  related 
provisions,  as  reported  to  you  by  separate 
letter.  Under  title  IX,  the  issuance  of  a  license 
for  the  export  of  defense  articles  or  defense 
services  to  Pakistan  pursuant  to  the  waiver 
authority  of  that  Title  is  subject  to  the  same 
requirements  as  are  applicable  to  the  export 
of  items  described  in  section  36(c)  of  the 
Arms  Export  Control  Act  and  the 
Administration  is  treating  authorization  for 
the  requested  export  consistent  with  these 
provisions. 

The  transaction  described  in  the  attached 
certification  involves  the  export  of  spare 
parts  for  C-130  aircraft  to  Pakistan. 
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The  United  States  Government  is  prepared 
to  authorize  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 
Sincerely. 

Paul  V.  Kelly. 

Assistant  Secretary,  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DTC  61-02 
The  Honorable ).  Dennis  Hastert.  Speaker  of 

the  House  of  Representatives. 
June  20,  2002. 

Dear  Mr.  Speaker:  Pursuant  to  section 
9001(e)  of  Public  Law  106-79  and  consistent 
with  section  36(c)  of  the  Arms  Export  Control 
Act.  I  am  transmitting,  herewith,  certification 
of  a  proposed  license  for  the  export  of 
defense  articles  to  Pakistan. 

The  President  made  a  determination  in  a 
maimer  consistent  with  Title  IX  of  the 
Department  of  Defense  Appropriations  Act. 
Fiscal  Year  2000  (Public  Law  106-79)  to 
waive  sanctions  on  Pakistan  in  connection 
with  the  Gleim  Amendment  and  related 
provisions,  as  reported  to  you  by  separate 
letter.  Under  title  LX,  the  issuance  of  a  license 
for  the  export  of  defense  articles  or  defense 
services  to  Pakistan  pursuant  to  the  waiver 
authority  of  that  Title  is  subject  to  the  same 
requirements  as  are  applicable  to  the  export 
of  items  described  in  section  36(c)  of  the 
Arms  Export  Control  Act  and  the 
Administration  is  treating  authorization  for 
the  requested  export  consistent  with  these 
provisions. 

The  transaction  described  in  the  attached 
certification  involves  the  export  of  spare 
parts  for  C-130  aircraft  to  Pakistan. 

The  United  States  Government  is  prepared 
to  authorize  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely. 

Paul  V.  Kelly. 

Assistant  Secretary,  Legislative  Affairs.    -. 

Enclosure:  Transmittal  No.  DTC  62-02 

The  Honorable  J.  Dennis  Hastert.  Speaker  of 

the  House  of  Representatives. 
June  20.  2002. 

Dear  Mr.  Speaker:  Pursuant  to  action 
9001(e)  of  Public  Law  106-79  and  consistent 
with  section  36(c)  of  the  Arms  Export  Control 
Act,  I  am  transmitting,  herewith,  certification 
of  a  proposed  license  for  the  export  of 
defense  articles  to  Palcistan. 

The  President  made  a  determination  in  a 
manner  consistent  with  Title  IX  of  the 
Department  of  Defense  Appropriations  Act. 
Fiscal  Year  2000  (Public  Law  106-79)  to 


waive  sanctions  on  Pakistan  in  connection 
with  the  Glenn  Amendment  and  related 

Eirovisions.  as  reported  to  you  by  separate 
etter.  Under  title  IX.  the  issuance  of  a  license 
for  the  export  of  defense  articles  or  defense 
services  to  Pakistan  piu^uant  to  the  waiver 
authority  of  that  Title  is  subject  to  the  same 
requirements  as  are  applicable  to  the  export 
of  items  described  in  section  36(c)  of  the 
Arms  Export  Control  Act  and  the 
Administration  is  treating  authorization  for 
the  requested  export  consistent  with  these 
provisions. 

The  transaction  described  in  the  attached 
certification  involves  the  exp>ort  of  a  gear  box 
assembly  for  C-130  aircraft  to  the  Pakistan 
Air  Force. 

The  United  States  Government  is  prepared 
to  authorize  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Paul  V.  Kelly, 
Assistant  Secretary,  Legislative  Affairs. 

Enclosure:  Transmittal  No.  DTC  63-02 
The  Honorable ).  Dennis  Hastert.  Speaker  of 

the  House  of  Representatives. 
June  20,  2002. 

Dear  Mr.  Speaker:  Pursuant  to  section 
9001(e)  of  Public  Law  106-79  and  consistent 
with  section  36(c)  of  the  Anns  Export  Control 
Act,  I  am  transmitting,  herewith,  certification 
of  a  proposed  license  for  the  export  of 
defense  articles  to  Pakistan. 

The  President  made  a  determination  in  a 
manner  consistent  with  Title  IX  of  the 
Department  of  Defense  Appropriations  Act. 
Fiscal  Year  2000  (Public  Law  106-79)  to 
waive  sanctions  on  Pakistan  in  connection 
with  the  Glenn  Amendment  and  related 
provisions,  as  reported  to  you  by  separate 
letter.  Under  Title  IX,  the  issuance  of  a 
license  for  the  export  of  defense  articles  or 
defense  services  to  Pakistan  pursuant  to  the 
waiver  authority  of  that  Title  is  subject  to  the 
same  requirements  as  are  applicable  to  the 
export  of  items  described  in  section  36(c)  of 
the  Arms  Export  Control  Act  and  the 
Administration  is  treating  authorization  for 
the  requested  export  consistent  with  these 
provisions. 

The  traitsaction  described  in  the  attached 
certification  involves  the  export  of  seals  for 
C-130  aircraft  to  the  Pakistan  Air  Force. 

The  United  States  Government  is  prepared 
to  authorize  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  hiunan  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 
Sincerely, 


Paul  V.  Kelly, 

Assistant  Secretary,  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DTC  72-02 
The  Honorable  J.  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
June  20,  2002. 

Dear  Mr.  Speaker:  Pursuant  to  section 
9001(e)  of  Public  Law  106-79  and  consistent 
with  section  36(c)  of  the  Arms  Export  Control 
Act,  I  am  transmitting,  herewith,  certification 
of  a  proposed  license  for  the  export  of 
defense  articles  to  Pakistan. 

The  President  made  a  determination  in  a 
manner  consistent  with  Title  IX  of  the 
Department  of  Defense  Appropriations  Act, 
Fiscal  Year  2000  (Public  Law  106-79)  to 
waive  sanctions  on  Pakistan  in  connection 
with  the  Glenn  Amendment  and  related 
provisions,  as  reported  to  you  by  separate 
letter.  Under  Title  IX,  the  issuance  of  a 
license  for  the  export  of  defense  articles  or 
defense  services  to  Pakistan  pursuant  to  the 
waiver  authority  of  that  Title  is  subject  to  the 
same  requirements  as  are  applicable  to  the 
export  of  items  described  in  section  36(c)  of 
the  Arms  Export  Control  Act  and  the 
Administration  is  treating  authorization  for  . 
the  requested  export  consistent  with  these 
provisions. 

The  transaction  described  in  the  attached 
certification  involves  the  export  of  valves  for 
C-130  aircraft  to  the  Pakistan  Air  Force. 

The  United  States  Government  is  prepared 
to  authorize  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 
Sincerely. 

Paul  V.  Kelly. 

Assistant  Secretary,  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DTC  75-02 
The  Honorable  J.  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
June  20,  2002. 

Dear  Mr.  Speaker:  Pursuant  to  section 
9001(e)  of  Public  Law  106-79  and  consistent 
with  section  36(c)  of  the  Arms  Export  Control 
Act,  I  am  transmitting,  herewith,  certification 
of  a  proposed  license  for  the  export  of 
defense  articles  to  Pakistan. 

The  President  made  a  determination  in  a 
manner  consistent  with  Title  IX  of  the 
Department  of  Defense  Appropriations  Act. 
Fiscal  Year  2000  (Public  Law  106-79)  to 
waive  sanctions  on  Pakistan  in  connection 
with  the  Glenn  Amendment  and  related 
provisions,  as  reported  to  you  by  separate 
letter.  Under  Title  IX.  the  issuance  of  a 
license  for  the  export  of  defense  articles  or 
defense  services  to  Pakistan  pursuant  to  the 
waiver  authority  of  that  Title  is  subject  to  the 
same  requirements  as  are  applicable  to  the 
export  of  items  described  in  section  36(c)  of 
the  Arms  Export  Control  Act  and  the 
Administration  is  treating  authorization  for 
the  requested  .export  consistent  with  these 
provisions. 
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The  transaction  described  in  the  attached 
certification  involves  the  export  of  drive 
shafts  for  C-130  aircraft  to  the  Pakistan  Air 
Force. 

The  United  States  Government  is  prepared 
to  authorize  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned.  i 

Sincerely,  | 

Paul  V.  Kelly, 
Assistant  Secretary.  Legislative  Affairs. 

Enclosure:  Transmittal  No.  DTC  76-02 
The  Honorable  J.  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
June  20,  2002.  | 

Dear  Mr.  Speaker:' Pursuant  to  section 
9001(e)  of  Public  Law  106-79  and  consistent 
with  section  36(c)  of  the  Arras  Export  Control 
Act,  I  am  transmitting,  herewith,  certification 
of  a  proposed  license  for  the  export  of 
defense  articles  to  Pakistan. 

The  President  made  a  determination  in  a 
manner  consistent  with  Title  DC  of  the 
Department  of  Defense  Appropriations  Act, 
Fiscal  Year  2000  (Public  Law  106-79)  to 
waive  sanctions  on  Pakistan  in  connection 
with  the  Glenn  Amendment  and  related 
provisions,  as  reported  to  you  by  separate 
letter.  Under  Title  K,  the  issuance  of  a 
license  for  the  export  of  defense  articles  or 
defense  services  to  Pakistan  pursuant  to  the 
waiver  authority  of  that  Title  is  subject  to  the 
same  requirements  as  are  applicable  to  the 
export  of  items  described  in  section  36(c)  of 
the  ArraS  Export  Control  Act  and  the 
Administration  is  treating  authorization  for 
the  requested  export  consistent  with  these 
provisions. 

The  transaction  described  in  the  attached 
certification  involves  the  export  of  pumps  for 
G-130  aircraft  to  the  Pakistan  Air  Force. 

The  United  States  Government  is  prepared 
to  authorize  the  export  of  these  items  having 
taken  into  accotmt  political,  military, 
economic,  hiunan  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 


Sincerely, 

Paul  V.  Kelly, 

Assistant  Secretary,  Legislative  Affairs. 

Enclosure:  TransmitUl  No.  DTC  77-02 
The  Honorable ).  Dennis  Hastert,  Speaker  of 
the  House  of  Representatives. 

June  20,  2002. 

Dear  Mr.  Speaker:  Pursuant  to  section 
9001(e)  of  Public  Law  106-79  and  consistent 
vrith  section  36(c)  of  the  Arms  Export  Control 
Act,  I  am  transmitting,  herewith,  certification 
of  a  proposed  license  for  the  export  of 
defense  articles  to  Pakistan. 


The  President  made  a  determination  in  a 
manner  consistent  with  Title  DC  of  the 
Department  of  Defense  Appropriations  Act, 
Fiscal  Year  2000  (Public  Law  106-79)  to 
waive  sanctions  on  Pakistan  in  connection 
with  the  Glenn  Amendment  and  related 
provisions,  as  reported  to  you  by  separate 
letter.  Under  Title  DC,  the  issuance  of  a 
license  for  the  export  of  defense  articles  or 
defense  services  to  Pakistan  pursuant  to  the 
waiver  authority  of  that  Title  is  subject  to  the 
same  requirements  as  are  applicable  to  the 
export  of  items  described  in  section  36(c)  of 
the  Arms  Export  Control  Act  and  the 
Administration  is  treating  authorization  for 
the  requested  export  consistent  with  these 
provisions. 

The  transaction  described  in  the  attached 
certification  involves  the  export  of  plate 
assemblies  for  C-130  aircraft  to  the  Pakistan 
Air  Force. 

The  United  States  Government  is  prepared 
to  authorize  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 
Sincerely, 
Paul  V.  Kelly. 

Assistant  Secretary,  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DTC  78-02 
The  Honorable  J.  Dennis  Hastert,  Speaker  of 
the  House  of  Representatives. 

June  20,  2002. 

Dear  Mr.  Speaker:  Pursuant  to  section 
9001(e)  of  Public  Law  106-79  and  consistent 
with  section  36(c)  of  the  Arms  Export  Control 
Act,  I  am  transmitting,  herewith,  certification 
of  a  proposed  license  for  the  export  of 
defense  articles  to  Pakistan. 

The  President  made  a  determination  in  a 
manner  consistent  with  Title  DC  of  the 
Department  of  Defense  Appropriations  Act, 
Fiscal  Year  2000  (Public  Law  106-79)  to 
waive  sanctions  on  Pakistan  in  connection 
with  the  Glenn  Amendment  and  related 
provisions,  as  reported  to  you  by  separate 
letter.  Under  Title  DC,  the  issuance  of  a 
license  for  the  export  of  defense  articles  or 
defense  services  to  Pakistan  piu-suant  to  the 
waiver  authority  of  that  Title  is  subject  to  the 
same  requirements  as  are  applicable  to  the 
export  of  items  described  in  secti<m  36(c)  of 
the  Arms  Export  Control  Act  and  the 
Administration  is  treating  authorization  for 
the  requested  export  consistent  with  these 
provisions. 

The  transaction  described  in  the  attached 
certification  involves  the  export  of  450  Kg  of 
LAW  approved  stainless  steel  tape,  to  the 
National  Radio  Telecommunications  Corp.  of 
Pakistan. 

The  United  States  Government  is  prepared 
to  authorize  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 


unclassified,  contains  business  information 

submitted  to  the  Department  of  State  by  the 

applicant,  publication  of  which  could  cause 

competitive  harm  to  the  United  States  firm 

concerned. 

Sincerely, 

Paul  V.  Kelly, 

Assistant  Secretary,  Legislative  Affairs. 

Enclosure:  Transmittal  No.  DTC  81-02 
The  Honorable  J.  Dennis  Hastert,  Speaker  of 
the  House  of  Representatives. 

July  18,  2002. 

Dear  Mr.  Speaker:  Pursuant  to  section 
9001(ej  of  Public  Law  106-79  and  consistent 
with  section  36(c)  of  the  Arms  Export  Ck)ntrol 
Act,  I  am  transmitting,  herewith,  certification 
of  a  proposed  license  for  the  export  of 
defense  articles  to  India. 

The  President  made  a  determination  in  a 
manner  consistent  with  Title  DC  of  the 
Department  of  Defense  Appropriations  Act. 
Fiscal  Year  2000  (Public  Law  106-79)  to 
waive  sanctions  on  India  in  connection  with 
the  Glenn  Amendment  and  related 
provisions,  as  reported  to  you  by  separate 
letter.  Under  Title  IX,  the  issuance  of  a 
license  for  the  export  of  defense  articles  or 
defense  services  to  India  pursuant  to  the 
waiver  authority  of  that  Title  is  subject  to  the 
same  requirements  as  are  applicable  to  the 
export  of  items  described  in  section  36(c)  of 
the  Arms  Export  (Control  Act  and  the 
Administration  is  treating  authorization  for 
the  requested  export  consistent  with  these 
provisions. 

The  transaction  described  in  the  attached 
certification  involves  the  export  of  AN/GRC- 
103  (V)  1,2,3  radio  set  components  to  India. 

The  United  States  (kivemment  is  prepared 
to  authorize  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 
Sincerely, 
Paul  V.  Kelly, 

Assistant  Secretary,  Leffslative  Affairs. 
Enclosure:  Transmittal  No.  DTC  35-02 
The  Honorable  J.  Dennis  Hastert,  Speaker  of 
the  House  of  Representatives. 

July  18,  2002. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
9001(e)  of  Public  Law  106-79  and  consistent 
with  section  36(c)  of  the  Arms  Export  Control 
Act,  I  am  transmitting,  herewith,  certification 
of  a  proposed  license  for  the  export  of 
defense  articles  to  Pakistan. 

Hie  President  made  a  determination  in  a 
maimer  consistent  with  Title  IX  of  the 
Department  of  Defense  Appropriations  Act, 
Fiscal  Year  2000  (Public  Law  10&-79)  to 
waive  sanctions  on  Pakistan  in  connection 
with  the  Glenn  Amendment  and  related 
provisions,  as  reported  to  you  by  separate 
letter.  Under  title  DC,  the  issuance  of  a  license 
for  the  export  of  defense  articles  or  defense 
services  to  Pakistan  pursuant  to  the  waiver 
authority  of  that  Title  is  subject  to  the  same 
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requirements  as  are  applicable  to  the  export 
of  items  described  in  section  36(c)  of  the 
Arms  Export  Control  Act  and  the 
A4ministration  is  treating  authorization  for 
the  requested  export  consistent  with  these 
provisions. 

The  transaction  described  in  the  attached 
certification  involves  the  export  of  turbine 
blades  for  F-16  aircraft  to  Pakistan. 

The  United  States  Ck)venmient  is  prepared 
to  authorize  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 
Sincerely, 
Paul  V.  Kelly. 

Assistant  Secretary,  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DTC  64-02 
The  Honorable  J.  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
July  18,  2002. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
9001(e)  of  Public  Law  106-79  and  consistent 
with  section  36(c)  of  the  Anns  Export  Control 
Act,  I  am  transmitting,  herewrith,  certification 
of  a  proposed  license  for  the  export  of 
defense  articles  to  Pakistan. 

The  President  made  a  determination  in  a 
manner  consistent  with  Title  DC  of  the 
Department  of  Defense  Appropriations  Act, 
Fiscal  Year  2000  (Public  Law  106-79)  to 
waive  sanctions  on  Pakistan  in  connection 
with  the  Glenn  Amendment  and  related 
provisions,  as  reported  to  you  by  separate 
letter.  Under  Title  DC,  the  issuance  of  a 
license  for  the  export  of  defense  articles  or 
defense  services  to  Pakistan  pursuant  to  the 
waiver  authority  of  that  Title  is  subject  to  the 
same  requirements  as  are  applicable  to  the 
export  of  items  described  in  section  36(c)  of 
the  Arms  Export  Control  Act  and  the 
Administration  is  treating  authorization  for 
the  requested  export  consistent  with  these 
provisions.  >^ 

The  transaction  described  in  the  attached 
certification  involves  the  demonstration  of 
explosives  and  narcotics  trace  detection 
equipment  to  Pakistan. 

The  United  States  Government  is  prepared 
to  authorize  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely,  , 

Paul  V.  Kelly, 

Assistant  Secretary,  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DTC  66-02 
The  Honorable  J.  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
July  18,  2002. 


Dear  Mr.  Speaker:  Pursuant  to  Section 
9001(e)  of  Public  Law  106-79  and  consistent 
with  section  36(c)  of  the  Arms  Export  (Control 
Act,  I  am  transmitting,  here%vith,  certification 
of  a  proposed  license  for  the  export  of 
defense  articles  to  Pakistan. 

The  President  made  a  determination  in  a 
manner  consistent  with  Title  IX  of  the 
Department  of  Defense  Appropriations  Act, 
Fiscal  Year  2000  (Public  Law  106-79)  to 
waive  sanctions  on  Pakistan  in  connection 
with  the  Glenn  Amendment  and  related 
p|t>visions,  as  reported  to  you  by  separate 
letter.  Under  title  IX,  the  issuance  of  a  license 
for  the  export  of  defense  articles  or  defense 
services  to  Pakistan  pursuant  to  the  waiver 
authority  of  that  Title  is  subject  to  the  same 
requirements  as  are  applicable  to  the  export 
of  items  described  in  section  36(c)  of  the 
Arms  Export  Control  Act  and  the 
Administration  is  treating  authorization  for 
the  requested  export  consistent  with  these 
provisions. 

The  transaction  described  in  the  attached 
certification  involves  the  export  of  hub 
assemblies  for  F-16  aircraft  to  Pakistan. 

The  United  States  Ck)vemment  is  prepared 
to  authorize  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  infonnation 
submitted  to  the  Department  of  State  by  the 
applicant,  publi«ation  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 
Sincerely, 

Paul  V.  Kelly. 

Assistant  Secretary,  Legislative  Affairs. 

Enclosure:  Transmittal  No.  DTC  67-02 
The  Honorable  J.  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
July  18,  2002. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
9001(e)  of  Public  Law  106-79  and  consistent 
with  section  36(c)  of  the  Arms  Export  Control 
Act,  I  am  transmitting,  herewith,  certification 
of  a  proposed  license  for  the  export  oi 
defense  articles  to  Pakistan. 

The  President  made  a  determination  in  a 
manner  consistent  with  Title  IX  of  the 
Department  of  Defense  Appropriations  Act, 
Fiscal  Year  2000  (Public  Uw  106-70)  to 
waive  sanctions  on  Pakistan  in  connection 
with  the  Glenn  Amendment  and  related 
provisions,  as  reported  to  you  by  separate 
letter.  Under  title  IX,  the  issuance  of  a  license 
for  the  export  of  defense  articles  or  defense 
services  to  Pakistan  pursuant  to  the  waiver 
authority  of  that  Title  is  subject  to  the  same 
requirements  as  are  applicable  to  the  export 
of  items  described  in  section  36(c)  of  the 
Arms  Export  Control  Act  and  the 
Administration  is  treating  authorization  for 
the  requested  export  consistent  with  these 
provisions. 

The  transaction  described  in  the  attached 
certification  involves  the  export  of  valves, 
rods  and  retainers  for  C-130  and  F-16 
aircraft  to  Pakistan. 

The  United  States  (k>vemment  is  prepared 
to  authorize  the  export  of  these  items  having 
taken  into  account  political,  military. 


economic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 
Sincerely, 
Paul  V.  Kelly, 

Assistant  Secretary,  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DTC  68-02 

The  Honorable  J.  Dennis  Hastert,  Speaker  of 
the  House  of  Representatives. 

July  18.  2002. 

Dear  Mr.  Speaker:  Pursuant  to  section 
9001(e)  of  Public  Law  106-79  and  consistent 
with  section  36(c)  of  the  Arms  Export  Control 
Act,  I  am  transmitting,  herewith,  certification 
of  a  proposed  license  for  the  export  of 
defense  articles  to  Pakistan. 

The  President  made  a  determination  in  a 
manner  consistent  with  Title  IX  of  the 
Department  of  Defense  Appropriations  Act, 
Fiscal  Year  2000  (Public  Law  106-79)  to 
waive  sanctions  on  Pakistan  in  connection 
with  the  Glenn  Amendment  and  related 
provisions,  as  reported  to  you  by  separate 
letter.  Under  title  IX,  the  issuance  of  a  license 
for  the  export  of  defense  articles  or  defense 
services  to  Pakistan  pursuant  to  the  waiver 
authority  of  that  Title  is  subject  to  the  same 
requirements  as  are  applicable  to  the  export 
of  items  described  in  section  36(c)  of  the 
Arms  Export  Control  Act  and  the 
Administration  is  treating  authorization  for 
the  requested  export  consistent  with  these 
provisions. 

Hie  transaction  described  in  the  attached 
certification  involves  the  export  of  spare 
parts  for  F-16  aircraft  to  Pakistan. 

The  United  States  (iovemment  is  prepared 
to  authorize  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 
Sincerely 
Paul  V.  Kelly. 

Assistant  Secretary,  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DTC  69-02 
The  Honorable  J.  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives.  ^ 
July  18,  2002. 

Dear  Mr.  Speaker:  Pursuant  to  section 
9001(e)  of  Public  Law  106-79  and  consistent 
with  section  36(c)  of  the  Arms  Export  Control 
Act,  I  am  transmitting,  herewith,  certification 
of  a  proposed  license  for  the  export  of 
defense  articles  to  Pakistan. 

The  President  made  a  determination  in  ■ 
manner  consistent  with  Title  IX  of  the 
Department  of  Defense  Appropriations  Act, 
Fiscal  Year  2000  (Public  Law  106-79)  to 
waive  sanctions  on  Pakistan  in  connection 
with  the  Glenn  Amendment  and  related 
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provisions,  as  reported  to  you  by  separate 
letter.  Under  Title  IX,  the  issuance  of  a 
license  for  the  export  of  defense  articles  or 
defense  services  to  Pakistan  pursuant  to  the 
waiver  authority  of  that  Title  is  subject  to  the 
same  requirements  as  are  applicable  to  the 
export  of  items  described  in  section  36(c)  of 
the  Arms  Export  Control  Act  and  the 
Administration  is  treating  authorization  for 
the  requested  export  consistent  with  these 
provisions. 

The  transaction  described  in  the  attached 
certification  involves  the  export  of  spare 
parts  for  F-16  aircraft  and  related  FlOO    • 
engines  and  C-130  aircraft  and  related  T-56 
engines  to  Pakistan. 

The  United  States  Government  is  prepared 
to  authorize  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 
Sincerely,  | 

Paul  V.  Kelly. 

Assistant  Secretary,  Legislative  Affairs. 

Enclosure:  Transmittal  No.  DTC  71-02 
The  Honorable  ].  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
)uly  18,  2002. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
gOOl(e)  of  Public  Law  106-79  and  consistent 
with  section  36(c)  of  the  Arms  Export  Control 
Act,  Fam  transmitting,  herewith,  certification 
of  a  proposed  license  for  the  export  of 
defense  articles  to  Pakistan. 

The  President  made  a  determination  in  a 
manner  consistent  with  Title  IX  of  the 
Department  of  Defense  Appropriations  Act, 
Fiscal  Year  2000  (Public  Law  106-79)  to 
waive  sanctions  on  Pakistan  in  connection 
with  the  Glenn  Amendment  and  related 
provisions,  as  reported  to  you  by  separate 
letter.  Under  Title  DC,  the  issuance  of  a 
license  for  the  export  of  defense  articles  or 
defense  services  to  Pakistan  pursuant  to  the 
waiver  authority  of  that  Title  is  subject  to  the 
same  requirements  as  are  applicable  to  the 
export  of  items  described  in  section  36(c)  of 
the  Arms  Export  Control  Act  and  the 
Administration  is  treating  authorization  for 
the  requested  export  consistent  with  these 
provisions. 

The  transaction  described  in  the  attached 
certification  involves  the  export  of  tube 
assemblies  for  C-130  aircraft  to  the  Pakistan 
Air  Force. 

The  United  States  Government  is  prepared 
to  authorize  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 
Sincerely,         , 


Paul  V.  Kelly. 

Assistant  Secretary,  Legislative  Affairs. 

Enclosure:  Transmittal  No.  DTC  73-02 
The  Honorable  J.  Dennis  Hastert,  Speaker  of 
the  House  of  Representatives. 

July  18,  2002. 

Dear  Mr.  Speaker:  Pursuant  to  section 
9001(e)  of  Public  Law  106-79  and  consistent 
with  section  36(c)  of  the  Anns  Export  Control 
Act,  I  am  transmitting,  herewith,  certification 
of  a  proposed  license  for  the  export  of 
defense  articles  to  Pakistan. 

The  President  made  a  determination  in  a 
manner  consistent  with  Title  IX  of  the 
Department  of  Defense  Appropriations  Act, 
Fiscal  Year  2000  (Public  Law  106-79)  to 
waive  sanctions  on  Pakistan  in  coimection 
with  the  Glenn  Amendment  and  related 
provisions,  as  reported  to  you  by  separate 
letter.  Under  Title  IX,  the  issuance  of  a 
license  for  the  export  of  defense  articles  or 
defense  services  to  Pakistan  pursuant  to  the 
waiver  authority  of  that  Title  is  subject  to  the 
same  requirements  as  are  applicable  to  the 
export  of  items  described  in  section  36(c)  of 
the  Arms  Export  Control  Act  and  the 
Administration  is  treating  authorization  for 
the  requested  export  consistent  with  these 
provisions. 

The  transaction  described  in  the  attached 
certification  involves  the  export  of  technical 
data  for  FlOO  engine  models  to  the 
Government  of  Pakistan. 

The  United  States  Government  is  prepared 
to  authorize  the  export  of  theje  items  having 
taken  into  account  political,  military, 
economic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 
Sincerely, 
Paul  V.  Kelly. 

Assistant  Secretary,  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DTC  74-02 
The  Honorable  J.  Dennis  Hastert,  Speaker  of 
the  House  of  Representatives. 

July  18,  2002. 

Dear  Mr.  Speaker:  Pursuant  to  section 
9001(e)  of  Public  Law  106-79  and  consistent 
with  section  36(c)  of  the  Arms  Export  Control 
Act,  I  am  transmitting,  herewith,  certification 
of  a  proposed  license  for  the  export  of 
defense  articles  to  Pakistan. 

The  President  made  a  determination  in  a 
manner  consistent  with  Title  IX  of  the 
Department  of  Defense  Appropriatiojis  Act, 
Fiscal  Year  2000  (Public  Law  106-79)  to 
waive  sanctions  on  Pakistan  in  connection 
with  the  Glenn  Amendment  and  related 
provisions,  as  reported  to  you  by  separate 
letter.  Under  Title  IX.  the  issuance  of  a 
license  for  the  export  of  defense  articles  or 
defense  services  to  Pakistan  pursuant  to  the 
waiver  authority  of  that  Title  is  subject  to  the 
same  requirements  as  are  applicable  to  the 
export  of  items  described  in  section  36(c)  of 
the  Arms  Export  Control  Act  and  the 
Administration  is  treating  authorization  for 
the  requested  export  consistent  with  these 
provisions. 


The  transaction  described  in  the  attached 
certification  involves  the  export  of  parts, 
support  equipment  and  defense  services  for 
FlOO  aircraft  engines  for  F-16  aircraft  to  the 
Pakistan  Air  Force. 

The  United  States  Government  is  prepared 
to  authorize  the  export  of  these  items  having 
taken  into  accotmt  political,  military, 
economic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 
Sincerely, 
Paul  V.  Kelly. 

Assistant  Secretary,  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DTC  80-02 
The  Honorable  J.  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
July  18,  2002. 

Dear  Mr.  Speaker:  Pursuant  to  section 
9001(e)  of  Public  Law  106-79  and  consistent 
with  section  36(c)  of  the  Arms  Export  Control 
Act,  I  am  transmitting,  herewith,  certification 
of  a  proposed  license  for  the  export  of 
defense  articles  to  Pakistan. 

The  President  made  a  determination  in  a 
manner  consistent  with  Title  IX  of  the 
Department  of  Defense  Appropriations  Act, 
Fiscal  Year  2000  (Public  Law  106-79)  to 
waive  sanctions  on  Pakistan  in  connection 
with  the  Glenn  Amendment  and  related 
provisions,  as  reported  to  you  by  separate 
letter.  Under  Title  IX,  the  issuance  of  a 
license  for  the  export  of  defense  articles  or 
defense  services  to  Pakistan  pursuant  to  the 
waiver  authority  of  that  Title  is  subject  to  the 
same  requirements  as  are  applicable  to  the 
export  of  items  described  in  section  36(c)  of 
the  Arms  Export  Control  Act  and  the 
Administration  is  treating  authorization  for 
the  requested  export  consistent  with  these 
provisions. 

The  transaction  described  in  the  attached 
certification  involves  the  export  of 
components  for  the  overhaul  and  repair  of  an 
AN/PRC-7  radio  set,  including  crystals, 
micro-switches  contacts  and  valves,  to 
Pakistan. 

The  United  States  Government  is  prepared 
to  au^orize  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 
Sincerely. 

Paul  V.  Kelly. 

Assistant  Secretary,  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DTC  82-02 
The  Honorable  J.  Dennis  Hastert.  Speaker  of 

the  House  of  Representatives. 
July  18.  2002. 

Dear  Mr.  Speaker:  Pursuant  to  section 
9001(e)  of  Public  Law  106-79  and  consistent 
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with  section  36(c)  of  the  Arms  Export  Control 
Act.  I  am  transmitting,  herewith,  certification 
of  a  proposed  license  for  the  export  of 
defense  articles  to  India. 

The  President  made  a  determination  in  a 
manner  consistent  with  Title  IX  of  the 
Department  of  Defense  Appropriations  Act, 
Fiscal  Year  2000  (Public  Law  106-79)  to 
waive  sanctions  on  India  in  connection  %vith 
the  Glenn  Amendment  and  related 

[>rovisions,  as  reported  to  you  by  separate 
etter.  Under  Title  DC,  the  issuance  of  a 
license  for  the  export  of  defense  articles  or 
defense  services  to  India  pursuant  to  the 
waiver  authority  of  that  Title  is  subject  to  the 
same  requirements  as  are  applicable  to  the 
export  of  items  described  in  section  36(c)  of 
the  Arms  Export  Control  Act  and  the 
Administration  is  treating  authorisation  for 
the  requested  export  consistent  with  these 
provisions. 

The  transaction  described  in  the  attached 
certification  involves  amendments  to  an 
existing  distribution  agreement  to  add  India 
to  the  approved  sales/distribution  territory 
for  minor  components  and  parts  for 
helicopter  airframes,  and  to  extend  the 
agreement  by  one  year. 

The  United  States  Government  is  prepared 
to  authorize  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 
Sincerely. 
Paul  V.  Kelly. 

Assistant  Secretary.  Legislative  Affeirs. 
Enclosure:  Transmittal  No.  DTC  92-02 

The  Honorable  J.  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
July  18,  2002. 

Dear  Mr.  Speaker:  Piirsuant  to  sectioii 
9001(e)  of  Public  Law  106-79  and  consistent 
with  section  36(c)  of  the  Arms  Export  Control 
Act.  I  am  transmitting,  herewith,  certification 
of  a  proposed  license  for  India. 

The  {Resident  made  a  determination  in  a 
manner  consistent  with  Title  IX  of  the 
Department  of  Defense  Appropriations  Act. 
Fiscal  Year  2000  (Public  Law  106-79)  to 
waive  sanctions  on  India  in  coimection  with 
the  Gleim  Amendment  and  related 

[>rovisions.  as  reported  to  you  by  separate 
etter.  Under  Title  DC.  the  issuance  of  a 
license  for  the  export  of  defense  articles  or 
defense  services  to  India  pursuant  to  the 
waiver  authority  of  that  Title  is  subject  to  the 
same  requirements  as  are  applicable  to  the 
export  of  items  described  in  section  36(c)  of 
the  Arms  Export  Control  Act  and  the 
Administration  is  treating  authorization  for 
.the  requested  export  consistent  with  these 
provisions. 

The  transaction  described  in  the  attached 
certification  involves  brokering  activities  to 
assist  in  the  marketing,  and  eventual  sale,  of 
twelve  (12)  Argentine  LA  63  Pampa  jet  trainer 
aircraft  to  India. 

The  United  States  Government  is  prepared 
to  authorize  the  export  of  these  items  having 


taken  into  account  political,  military, 
economic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 
Sincerely, 
Paul  V.  Kelly. 

Assistant  Secretary.  Legislative  Aflurs. 
Enclosing:  Transmittal  No.  DTC  93-02 
The  Honorable  J.  Dennis  Hastert.  Speaker  of 

the  House  of  Representatives. 
July  18.  2002. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
9001(e)  of  Public  Law  106-79  and  consistent 
with  section  36(c)  of  the  Anns  Export  Control 
Act.  I  am  transmitting,  herewith,  certification 
of  a  proposed  license  for  the  export  of 
defense  articles  to  India. 

The  President  made  a  determination  in  a 
manner  consistent  with  Title  DC  of  the 
Department  of  Defense  Appropriations  Act, 
Fiscal  Year  2000  (Public  Law  106-79)  to 
waive  sanctions  on  India  in  connection  with 
the  Glenn  Amendment  and  related 

!>rovisions,  as  reported  to  you  by  separate 
etter.  Under  Title  DC,  the  issuance  of  a 
license  for  the  export  of  defense  articles  or 
defense  services  to  India  pursuant  to  the 
waiver  authority  of  that  Title  is  subject  to  the 
same  requirements  as  are  applicable  to  the 
export  of  items  described  in  section  36(c)  of 
the  Arms  Export  Control  Act  and  the 
Administration  is  treating  authorization  for 
the  requested  export  consistent  with  these 
provisions. 

The  transaction  described  in  the  attached 
certification  involves  the  export  of  four  (4) 
amplifier  assemblies  for  use  in  existing  Sea 
King  helicopters  to  India. 

The  United  States  Ck)vemment  is  prepared 
to  authorize  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 
Sincerely, 

Paul  V.  Kelly, 

Assistant  Secretary,  Legislative  Affairs. 
Enclosure:  Transmitul  No.  DTC  94-02 
The  Honorable  J.  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
July  18,  2002. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
9001(e)  of  Public  Law  106-79  and  consistent 
with  section  36(c)  of  the  Anns  Export  Control 
Act.  I  am  transmitting,  herewith,  certification 
of  a  proposed  license  for  the  export  of 
defense  articles  to  India. 

The  President  made  a  determination  in  a 
maimer  consistent  with  Title  DC  of  the 
Department  of  Defense  Appropriations  Act, 
Fiscal  Year  2000  (Public  Law  106-79)  to 
waive  sanctions  on  India  in  connection  %vith 


the  Glenn  Amendment  and  related 

firovisions,  as  reported  to  you  by  separate 
etter.  Under  Title  IX,  the  issuance  of  a 
license  for  the  export  of  defense  articles  or 
defense  services  to  India  pursuant  to  the 
waiver  authority  of  that  Title  is  subject  to  the 
same  requirements  as  are  applicable  to  the 
export  of  items  described  in  section  36(c)  of 
the  Arms  Export  Control  Act  and  the 
Administration  is  treating  authorization  for 
the  requested  export  consistent  with  these 
provisions. 

The  transaction  described  in  the  attached 
certification  involves  the  export  of  spare 
parts  (9  seat  balls  and  12  nuts)  for 
maintenance  of  the  S-61  helicopter  to  India. 

The  United  States  Government  is  prepared 
to  authorize  the  export  of  these  items  having 
taken  into  accoimt  political,  military, 
economic,  human  rights  and  arms  control 
considerations.  More  detailed  information  is 
contained  in  the  formal  certification  which, 
though  unclassified,  contains  business 
information  submitted  to  the  Department  of 
State  by  the  applicant,  publication  of  which 
could  cause  competitive  harm  to  the  United 
States  firm  concerned. 
Sincerely, 
Paul  V.  Kelly, 

Assistant  Secretary,  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DTC  95-02 
The  Honorable  J.  Dennis  Hastert.  Speaker  of 

the  House  of  Representatives. 
July  18,  2002. 

Dear  Mr.  Speaker  Pursuant  to  Section 
9001(e)  of  Public  Law  106-79  and  consistent 
with  section  36(c)  of  the  Arms  Export  Control 
Act,  I  am  transmitting,  herewith,  certification 
of  a  proposed  license  for  the  export  of 
defense  articles  to  India. 

The  President  made  a  determination  in  • 
manner  consistent  with  Title  IX  of  the 
Department  of  Defense  Appropriations  Act, 
Fiscal  Year  2000  (Public  Law  106-79)  to 
waive  sanctions  on  India  in  connection  with 
the  Glenn  Amendment  and  related 

!>rovisions,  as  reported  to  you  by  separate 
etter.  Under  Title  IX,  the  issuance  of  a 
license  for  the  export  of  defense  articles  or 
defense  services  to  India  pursuant  to  the 
waiver  authority  of  that  Title  is  subject  to  the 
same  requirements  as  are  applicable  to  the 
export  of  items  described  in  section  3e(c)  of 
the  Arms  Export  Control  Act  and  the 
Administration  is  treating  authorization  for 
the  requested  export  consistent  with  these 
provisions. 

The  transaction  described  in  the  attached 
certification  involves  the  export  of 
unclassified  technical  data  in  the  form  of 
briefing  and  marketing  brochures  related  to 
the  marketing  of  the  HMPT  series  of 
transmissions  for  infantry  fighting  vehicles  to 
India. 

The  United  States  Government  is  prepared 
to  authorize  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  finn 
concerned. 
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Sincerely, 

Paul  V.  Kelly, 

Assistant  Secretary,  legislative  Affairs. 

Enclosure:  Transmittal  No.  DTC  100-02 
The  Honorable  ].  Dennis  Hastert,  Speaker  of 
the  House  of  Representatives. 

July  18,  2002. 

Dear  Mr.  Speaker:  Pursuant  to  section  36(d) 
of  the  Anns  Export  (Control  Act,  J  am 
transmitting,  herewith,  certification  of  a 
proposed  Manufacturing  License  Agreement 
with  Germany  and  Turkey. 

The  transaction  described  in  the  attached 
certification  involves  the  transfer  of  technical 
data  and  assistance  in  the  manufacture,  test 
and  delivery  of  four  AN/TPX-54 
Interrogators  for  end-use  by  Turkey. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 
Sincerely, 

Paul  V.  Kelly. 

Assistant  Secretary,  Legislative  Affairs. 
Enclosure:  Transmittal  No.  111-02 
The  Honorable  J.  Dennis  Hastert,  Speaker  of 
the  House  of  Representatives. 

July  18,  2002. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
9001(e)  of  Public  Law  106-79  and  consistent 
with  section  36(c)  of  the  Arms  Export  Control 
Act,  I  am  transmitting,  herewith,  certification 
of  a  proposed  license  for  the  export  of 
defense  articles  to  India. 

The  President  made  a  determination  in  a 
manner  consistent  with  Title  IX  of  the 
Department  of  Defense  Appropriations  Act, 
Fiscal  Year  2000  (Public  Law  106-79)  to 
waive  sanctions  on  India  in  connection  with 
the  Glenn  Amendment  and  related 
provisions,  as  reported  to  you  by  separate 
letter.  Under  Title  IX,  the  issuance  of  a 
license  for  the  export  of  defense  articles  or 
defense  services  to  India  pursuant  to  the 
waiver  authority  of  that  Title  is  subject  to  the 
same  requirements  as  are  applicable  to  the 
export  of  items  described  in  section  36(c)  of 
the  Arms  Export  Control  Act  and  the 
Administration  is  treating  authorization  for 
the  requested  export  consistent  with  these 
provisions. 

The  transaction  described  in  the  attached 
certification  involves  the  export  of  nineteen 
(19)  target  drones,  spare  parts  and  associated 
equipment  for  ground  based  defensive  anti- 
aircraft artillery  practice  to  India. 

The  United  States  Government  is  prepared 
to  authorize  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 


competitive  harm  to  the  United  States  firm 

concerned. 

Sincerely, 

Paul  V.  Kelly, 

Assistant  Secretary.  Legislative  Affairs. 

Enclosure:  Transmittal  No.  DTC  129-02 
The  Honorable  J.  Dennis  Hastert,  Speaker  of 
the  House  of  Representatives. 

July  19,  2002. 

Dear  Mr.  Speaker:  Pursuant  to  section 
9001(e)  of  Public  Law  106-79  and  consistent 
with  section  36(c)  of  the  Arms  Export  Control 
Act.  I  am  transmitting,  herewith,  certification 
of  a  proposed  license  for  the  export  of 
defense  articles  to  Pakistan. 

The  President  made  a  determination  in  a 
manner  consistent  with  Title  IX  of  the 
Department  of  Defense  Appropriations  Act, 
Fiscal  Year  2000  (Public  Law  106-79)  to 
waive  sanctions  on  Pakistan  in  connection 
with  the  Glenn  Amendment  and  related 
provisions,  as  reported  to  you  by  separate 
letter.  Under  title  IX,  the  issuance  of  a  license 
for  the  export  of  defense  articles  or  defense 
services  to  Pakistan  pursuant  to  the  waiver 
authority  of  that  Title  is  subject  to  the  same 
requirements  as  are  applicable  to  the  export 
of  items  described  in  section  36(c)  of  the 
Arms  Export  Control  Act  and  the 
Administration  is  treating  authorization  for 
the  requested  export  consistent  with  these 
provisions. 

The  transaction  described  in  the  attached 
certification  involves  the  export  of  augmentor 
liners  for  PW  FlOO  engines  to  Pakistan. 

The  United  States  Government  is  prepared 
to  authorize  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 
Sincerely, 
Paul  V.  Kelly. 

Assistant  Secretary,  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DTC  65-02 
The  Honorable  J.  Dennis  Hastert,  Speaker  of 
the  House  of  Representatives. 

July  19,  2002. 

Dear  Mr.  Speaker:  Pursuant  to  section 
9001(e)  of  Public  Law  106-79  and  consistent 
with  section  36(c)  of  the  Arms  Export  Control 
Act,  I  am  transmitting,  herewith,  certification 
of  a  proposed  license  for  the  export  of 
defense  articles  to  Pakistan. 

The  President  made  a  determination  in  a 
manner  consistent  with  Title  IX  of  the 
Department  of  Defense  Appropriations  Act, 
Fiscal  Year  2000  (Public  Law  106-79)  to 
waive  sanctions  on  Pakistan  in  connection 
with  the  Glenn  Amendment  and  related 
provisions,  as  reported  to  you  by  separate 
letter.  Under  Title  IX.  the  issuance  of  a 
license  for  the  export  of  defense  articles  or 
defense  services  to  Pakistan  pursuant  to  the 
waiver  authority  of  that  Title  is  subject  to  the 
same  requirements  as  are  applicable  to  the 
export  of  items  described  in  section  36(c)  of 
the  Arms  Export  Control  Act  and  the- 


Administration  is  trotting  authorization  for 
the  requested  export  consistent  with  these 
provisions. 

The  transaction  described  in  the  attached 
certification  involves  the  export  of  riot 
control  gear  consisting  of  400  grenade 
launchers  and  3300  CS  ga^  grenades,  and 
5000  rounds  of  .32  caliber  ammunition  to 
Pakistan. 

The  United  States  Government  is  prepared 
to  authorize  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 
Sincerely. 
Paul  V.  Kelly, 

Assistant  Secretary,  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DTC  83-02 
The  Honorable  J.  Dennis  Hastert,  Speaker  of 
the  House  of  Representatives. 

July  19.  2002. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
9001(e)  of  Public  Law  106-79  and  consistent 
with  section  36(c)  of  the  Arms  Export  Control 
Act.  I  am  transmitting,  herewith,  certification 
of  a  proposed  license  for  the  export  of 
defense  articles  to  Pakistan. 

The  President  made  a  determination  in  a 
manner  consistent  with  Title  IX  of  the 
Department  of  Defense  Appropriations  Act, 
Fiscal  Year  2000  (Public  Law  106-79)  to 
waive  sanctions  on  Pakistan  in  connection 
with  the  Glenn  Amendment  and  related 
provisions,  as  reported  to  you  by  separate 
letter.  Under  Title  IX.  the  issuance  of  a 
license  for  the  export  of  defense  articles  or 
_  defense  services  to  Pakistan  pursuant  to  the 
waiver  authority  of  that  Title  is  subject  to  the 
same  requirements  as  are  applicable  to  the 
export  of  items  described  in  section  36(c)  of 
the  Arms  Export  Control  Act  and  the 
Administration  is  treating  authorization  for 
the  requested  export  consistent  with  these 
provisions. 

The  transaction  described  in  the  attached 
certification  involves  the  export  of  bomb 
suppression  blankets/safety  circles  to 
Padcistan. 

The  United  States  Government  is  prepared 
to  authorize  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights  and  arms  control  _ 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 
Sincerely, 

Paul  V.  Kelly, 

Assistant  Secretary,  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DTC  85-02 
The  Honorable  J.  Dennis  Hastert,  Speaker  of 
the  House  of  Representatives. 

July  19,  2002. 
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Dear  Mr.  Speaker:  Pursuant  to  Section 
9001(e)  of  Public  Law  106-79  and  consistent 
with  section  36(c)  of  the  Arms  Export  Control 
Act,  I  am  transmitting,  herewith,  certification 
of  a  proposed  license  for  the  export  of 
defense  articles  to  India. 

The  President  made  a  determination  in  a 
manner  consistent  with  Title  IX  of  the 
Department  of  Defense  Appropriations  Act, 
Fiscal  Year  2000  (Public  Law  106-79)  to 
waive  sanctions  on  India  in  connection  with 
the  Glenn  Amendment  and  related 
provisions,  as  reported  to  you  by  separate 
letter.  Under  Title  IX.  the  issuance  of  a 
license  for  the  export  of  defense  articles  or 
defense  services  to  India  pursuant  to  the 
waiver  authority  of  that  Title  is  subject  to  the 
same  requirements  as  are  applicable  to  the 
export  of  items  described  in  section  36(c)  of 
the  Arms  Export  Control  Act  and  the 
Administration  is  treating  authorization  for 
the  requested  export  consistent  with  these 
provisions. 

The  transaction  described  in  the  attached 
certification  involves  the  export  of  hydraulic 
fittings  for  use  in  the  engine  of  the  Indian 
Light  Combat  Aircraft. 

The  United  States  Government  is  prepared 
to  authorize  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 
Sincerely, 
Paul  V.  Kelly, 

Assistant  Secretary.  Legislative  Affairs. 
Enclosure:  Transmittal  No.  OTC  97-02 
The  Honorable  J.  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives, 
July  19.  2002. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
9001(e)  of  Public  Law  106-79  and  consistent 
with  section  36(c)  of  the  Arms  Export  Control 
Act.  I  am  transmitting,  herewith,  certification 
of  a  proposed  license  for  the  export  of 
defense  articles  to  India. 

The  President  made  a  determination  in  a 
maimer  consistent  with  Title  IX  of  the 
Department  of  Defense  Appropriations  Act, 
Fiscal  Year  2000  (Public  Law  106-79)  to 
waive  sanctions  on  India  in  connection  with 
the  Glenn  Amendment  and  related 
provisions,  as  reported  to  you  by  separate 
letter.  Under  Title  DC,  the  issuance  of  a 
license  for  the  export  of  defense  articles  or 
defense  services  to  India  pursuant  to  the 
waiver  authority  of  that  Title  is  subject  to  the 
same  requirements  as  are  applicable  to  the 
export  of  items  described  in  section  36(c)  of 
the  Arms  Export  Control  Act  and  the 
Administration  is  treating  authorization  for 
the  requested  export  consistent  with  these 
provisions. 

The  transaction  described  in  the  attached 
certification  involves  the  re-export  of  one 
coupled  cavity  traveling  wave  tube  from 
Poland  to  India  for  integration  into  a 
surveillance  radar  being  developed 
indigenously  for  air  traffic  control  purposes. 


The  United  States  Govenmient  is  propared 
to  authorize  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  tp  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to.  the  United  States  firm 
concerned. 
Sincerely, 
Paul  V.  Kelly. 

Assistant  Secretary,  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DTC  99-02 
The  Honorable  J.  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
July  19,  2002. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
9001(e)  of  Public  Law  106-79  and  consistent 
with  section  36(c)  of  the  Arms  Export  Control 
Act,  I  am  transmitting,  herewith,  certification 
of  a  proposed  license  for  the  export  of 
.  defisnse  articles  to  India. 

The  President  made  a  determination  in  a 
manner  consistent  with  Title  IX  of  the 
Department  of  Defense  Appropriations  Act, 
Fiscal  Year  2000  (Public  Law  106-79)  to 
waive  sanctions  on  India  in  connection  with 
the  Gleim  Amendment  and  related 
provisions,  as  reported  to  you  by  separate 
letter.  Under  Title  IX,  the  issuance  of  a 
license  for  the  export  of  defense  articles  or 
defense  services  to  India  punuant  to  the 
waiver  authority  of  that  Title  is  subject  to  the 
same  requirements  as  are  applicable  to  the 
export  of  items  described  in  section  36(c)  of 
the  Arms  Export  Control  Act  and  the 
Administration  is  treating  authorization  for 
the  requested  export  consistent  with  these 
provisions. 

The  transaction  described  in  the  attached 
certification  involves  the  export  of  three 
hundred  (300)  satellite  heaters  for  integration 
into  the  INSAT3a:  INSAT3e,  GSAT-2,  and 
GSAT-3  satellites  (75  heaters  for  each 
satellite]  to  India. 

The  United  States  Government  is  prepared 
to  authorize  the  export  of  these  items  having 
taken  into  account  political,  military. 
economic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though  • 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  finn 
concerned. 
Sincerely, 
Paul  V.  Kelly, 

Assistant  Secretary,  Legislative  Affain. 
Enclosure:  Transmittal  No.  DTC  101-02 
The  Honorable  J.  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
July  19,  2002. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
9001(e)  of  Public  Law  106-79  and  consistent 
with  section  36(c)  of  the  Arms  Export  Control 
Act,  I  am  transmitting,  herewith,  certification 
of  a  proposed  license  for  the  export  of 
defense  articles  to  Pakistan. 


The  President  made  a  determination  in  a 
manner  consistent  with  Title  IX  of  the 
Department  of  Defense  Appropriations  Act. 
Fiscal  Year  2000  (Public  Law  106-79)  to 
waive  sanctions  on  Pakistan  in  connection 
with  the  Glenn  Amendment  and  related 

[>rovision8.  as  reported  to  you  by  separate 
etter.  Under  Title  IX.  the  issuance  of  a 
license  for  the  export  of  defense  articles  or 
defense  services  to  Pakistan  pursuant  to  the 
waiver  authority  of  that  Title  is  subject  to  the 
same  requirements  as  are  applicable  to  the 
export  of  items  described  in  section  36(c)  of 
the  Arms  Export  Control  Act  and  the 
Administration  is  treating  authorization  for 
the  requested  export  consistent  with  these 
provisions. 

The  transaction  described  in  the  attached 
certification  involves  the  export  of  in  flight 
safety  equipment,  including  oxygen  masks, 
face  pieces  and  microphones  to  Pakistan. 

The  United  States  Government  is  prepared 
to  authorize  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 
Sincerely, 
Paul  V.  Kelly, 

Assistant  Secretary,  Legislative  AChin. 
Enclosure:  Transmittal  No.  DTC  104-02 

The  Honorable  J.  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
July  19,  2002. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
9001(e)  of  Public  Law  106-79  and  consistent 
with  section  36(c)  of  the  Arms  Export  Control 
Act,  I  am  transmitting,  herewith,  certification 
of  a  proposed  license  for  the  export  of 
defense  articles  to  Pakistan. 

The  President  made  a  determination  in  a 
manner  consistent  with  Title  IX  of  the 
Department  of  Defense  Appropriations  Act, 
Fiscal  Year  2000  (Public  Law  106-79)  to 
waive  sanctions  on  Pakistan  in  connection 
with  the  Gleim  Amendment  and  related 

[>rovisions.  as  reported  to  you  by  separate 
etter.  Under  Title  IX,  the  issuance  of  a 
license  for  the  export  of  defense  articles  or 
defense  services  to  Pakistan  pursuant  to  the 
waiver  authority  of  that  Title  is  subject  to  the 
same  requirements  as  are  applicable  to  the 
export  of  items  described  in  section  36(c)  of 
the  Arms  Export  Control  Act  and  the 
Administration  is  treating  authorization  for 
the  requested  export  consistent  with  these 
provisions. 

The  transaction  described  in  the  attached 
certification  involves  the  export  of  spare 
parts  for  F-16  aircraft  to  Pakistan. 

The  United  States  Govenmient  is  prepared 
to  authorize  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
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applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 
Sincerely. 

Paul  V.  Kelly, 

Assistant  Secretary,  Legislative  Affairs. 

Enclosure:  Transmittal  No.  DTC  105-02 
The  Honorable  J.  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
July  19,  2002.  I 

Dear  Mr.  Speaker:  i>ursuant  to  Section 
9001(e)  of  PuHic  Law  106-79  and  consistent 
with  section  36(c)  of  the  Arms  Export  Control 
Act,  I  am  transmitting,  herewith,  certification 
of  a  proposed  license  for  the  export  of 
defense  articles  to  Pakistan. 

The  President  made  a  determination  in  a 
manner  consistent  with  Title  IX  of  the 
Department  of  Defense  Appropriations  Act, 
Fiscal  Year  2000  (Public  Law  106-79)  to 
waive  sanctions  on  Pakistan  in  connection 
with  the  Glenn  Amendment  and  related 
provisions,  as  reported  to  you  by  separate 
letter.  Under  Title  K,  the  issuance  of  a 
license  for  the  export  of  defense  articles  or 
defense  services  to  Pakistan  pursuant  to  the 
waiver  authority  of  that  Title  is  subject  to  the 
same  requirements  as  are  applicable  to  the 
export  of  items  described  in  section  36(c)  of 
the  Arms  Export  Control  Act  and  the 
Administration  is  treating  authorization  for 
the  requested  export  consistent  with  these 
provisions. 

The  transaction  described  in  the  attached 
certification  involves  the  export  of  strap 
assemblies  for  C-130  aircraft  to  Pakistan. 

The  United  States  Government  is  prepared 
to  authorize  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned.  , 

Sincerely.  ' 

Paul  V.Kelly, 

Assistant  Secretary.  Legislative  Affairs. 

Enclosure:  Transmittal  No.  DTC  106-02 
The  Honorable  J.  Dennis  Hastert,  Speaker  of 
the  House  of  Representatives. 

July  19.  2002.  I 

Dear  Mr.  Speaker:  Pursuant  to  Section 
9001(e)  of  Public  Law  106-79  and  consistent 
with  section  36(c)  of  the  Arms  Export  Control 
Act,  I  am  transmitting,  herewith,  certification 
of  a  proposed  license  for  the  export  of 
defense  articles  to  Pakistan. 

The  President  made  a  determination  in  a 
maimer  consistent  with  Title  IX  of  the 
Department  of  Defense  Appropriations  Act, 
Fiscal  Year  2000  (Public  Law  106-79)  to 
waive  sanctions  on  Pakistan  in  connection 
with  the  Glenn  Amendment  and  related 
provisions,  as  reported  to  you  by  separate 
letter.  Under  Title  IX.  the  issuance  of  a 
license  for  the  export  of  defense  articles  or 
defense  services  to  Pakistan  pursuant  to  the 
waiver  authority  of  that  Title  is  subject  to  the 
same  requirements  as  are  applicable  to  the 
export  of  items  described  in  section  36(c)  of 


the  Arms  Export  Control  Act  and  the 
Administration  is  treating  authorization  for 
the  requested  export  consistent  with  these 
provisions. 

The  transaction  described  in  the  attached 
certification  involves  the  export  of  spare 
parts  for  F-16  aircraft,  including  roller 
uplocks  and  acutators,  to  Pakistan. 

The  United  States  Government  is  prepared 
to  authorize  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 
Sincerely. 

Paul  V.  Kelly. 

Assistant  Secretary,  Legislative  Affairs. 

Enclosure:  Transmittal  No.  DTC  107-02 
The  Honorable  J.  Dennis  Hastert,  Speaker  of 
the  House  of  Representatives. 

July  19,  2002. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
9001(e)  of  Public  Law  106-79  and  consistent 
with  section  36(c)  of  the  Arms  Export  Control 
Act,  I  am  transmitting,  herewith,  certification 
of  a  proposed  license  for  the  export  of 
defense  articles  to  Pakistan. 

The  President  made  a  determination  in  a 
manner  consistent  with  Title  IX  of  the 
Department  of  Defense  Appropriations  Act. 
Fiscal  Year  2000  (Public  Law  106-79)  to 
waive  sanctions  on  Pakistan  in  connection 
with  the  Glenn  Amendment  and  related 
provisions,  as  reported  to  you  by  separate 
letter.  Under  Title  IX.  the  issuance  of  a 
license  for  the  export  of  defense  articles  or 
defense  services  to  Pakistan  pursuant  to  the 
waiver  authority  of  that  Title  is  subject  to  the 
same  requirements  as  are  applicable  to  the 
export  of  items  described  in  section  36(c)  of 
the  Arms  Export  Control  Act  and  the 
Administration  is  treating  authorization  for 
the  requested  export  consistent  with  these 
provisions. 

The  transaction  described  in  the  attached 
certification  involves  the  export  of  recovery 
sequencers  for  F-16  aircraft  to  Pakistan. 

The  United  States  Government  is  prepared 
to  authorize  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 
Sincerely, 

Paul  V.  Kelly, 

Assistant  Secretary,  Legislative  Affairs. 

Enclosure:  Transmittal  No.  DTC  108-02 
The  Honorable  J.  Dermis  Hastert,  Speaker  of 
the  House  of  Representatives. 

July  19.  2002. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
9001(e)  of  Public  Law  106-79  and  consistent 


with  section  36(c)  of  the  Arms  Export  Control 
Act.  I  am  transmitting,  herewith,  certification 
of  a  proposed  license  for  the  export  of 
defense  articles  to  Pakistan. 

The  President  made  a  determination  in  a 
maimer  consistent  with  Title  IX  of  the 
Department-of  Defense  Appropriations  Act. 
Fiscal  Year  2000  (Public  Law  lOfr-79)  to 
waive  sanctions  on  Pakistan  in  connection 
with  the  Glenn  Amendment  and  related 
provisions,  as  reported  to  you  by  separate 
letter.  Under  Title  IX,  the  issuance  of  a 
license  for  the  export  of  defense  articles  or 
defense  services  to  Pakistan  pursuant  to  the 
waiver  authority  of  that  Title  is  subject  to  the 
same  requirements  as  are  applicable  to  the 
export  of  items  described  in  section  36(c)  of 
the  Arms  Export  Control  Act  and  the 
Administration  is  treating  authorization  for 
the  requested  export  consistent  with  these 
provisions. 

The  transaction  described  in  the  attached 
certification  involves  the  export  of  inertial 
navigation  systems  and  associated  hardware 
for  F-16  aircraft  to  Pakistan. 

The  United  States  Government  is  prepared 
to  authorize  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 
Sincerely, 

Paul  V.  Kelly. 

Assistant  Secretaiy,  Legislative  Affairs. 

Enclosure:  Transmittal  No.  DTC  109-02 
The  Honorable  J.  Dennis  Hastert.  Speaker  of 
the  House  of  Representatives. 

July  19.  2002. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
9001(e)  of  Public  Law  106-79  and  consistent 
with  section  36(c)  of  the  Arms  Export  Control 
Act,  I  am  transmitting,  herewith,  certification 
of  a  proposed  license  for  the  export  of 
defense  articles  to  Pakistan. 

The  President  made  a  determination  in  a 
manner  consistent  with  Title  IX  of  the 
Department  of  Defense  Appropriations  Act. 
Fiscal  Year  2000  (Public  Law  106-79)  to 
waive  sanctions  on  Pakistan  in  connection 
with  the  Glenn  Amendment  and  related 
provisions,  as  reported  to  you  by  separate 
letter.  Under  Title  IX.  the  issuance  of  a 
license  for  the  export  of  defense  articles  or 
defense  services  to  Pakistan  pursuant  to  the 
waiver  authority  of  that  Title  is  subject  to  the 
same  requirements  as  are  applicable  to  the 
export  of  items  described  in  section  36(c)  of 
the  Anns  Export  Control  Act  and  the 
Administration  is  treating  authorization  for 
the  requested  export  consistent  with  these 
provisions. 

The  transaction  described  in  the  attached 
certification  involves  the  export  of  parts  and 
components  for  the  overhaul  of  C-130,  T-37 
and  UH-lH  aircraft  to  Pakistan. 

The  United  States  Government  is  prepared 
to  authorize  the  export  of  these  items  having 
taken  into  accoimt  political,  military, 
economic,  human  rights  and  arms  control 
considerations. 
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More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Paul  V.  Kelly. 

Assistant  Secretary,  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DTC  110-02 
The  Honorable  I.  Dennis  Hastert,  Speaker  of 
the  House  of  Representatives. 

July  19,  2002. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
9001(e)  of  Public  Law  106-79  and  consistent 
with  section  36(c)  of  the  Arms  Export  Control 
Act,  I  am  transmitting,  herewith,  certification 
of  a  proposed  license  for  the  export  of 
defense  articles  to  India. 

The  President  made  a  determination  in  a 
manner  consistent  with  Title  IX  of  the 
Department  of  Defense  Appropriations  Act, 
Fiscal  Year  2000  (Public  Law  106-79)  to 
waive  sanctions  on  India  in  connection  with 
the  Glenn  Amendment  and  related 
provisions,  as  reported  to  you  by  separate 
letter.  Under  Title  IX.  the  issuance  of  a 
license  for  the  export  of  defense  articles  or 
defense  services  to  India  pursuant  to  tht 
waiver  authority  of  that  Title  is  subject  to  the 
same  requirements  as  are  applicable  to  the 
export  of  items  described  in  section  36(c)  of 
the  Arms  Export  Control  Act  and  the 
Administration  is  treating  authorization  for 
the  requested  export  consistent  with  these 
provisions. 

The  transaction  described  in  the  attached 
certification  involves  the  export  of  two  (2) 
Indian-owned  engineering  test  sets,  including 
miscellaneous  components,  spares,  and  {>arts 
for  the  Light  Combat  Aircraft  Program  that 
had  been  sent  to  the  U.S.  for  testing.  Their 
re-export  to  India  was  prevented  by  the 
imposition  of  sanctions  in  1998. 

The  United  States  Government  is  prepared 
to  authorize  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 
Sincerely, 
Paul  V.  Kelly. 

Assistant  Secretary,  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DTC  112-02 
The  Honorable  J.  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
July  19,  2002. 

Dear  Mr.  Speaker:  Pursuant  to  section 
9001(e}  of  Public  Law  106-79  and  consistent 
with  section  36(c)  of  the  Arms  Export  Control 
Act,  I  am  transmitting,  herewith,  certification 
of  a  proposed  license  for  the  export  of 
defense  articles  to  India. 

The  President  made  a  determination  in  a 
manner  consistent  with  Title  IX  of  the 
Department  of  Defense  Appropriations  Act. 
Fiscal  Year  2000  (Public  Law  106-79)  to 


waive  sanctions  on  India  in  connection  with 
the  Glenn  Amendment  and  related 
provisions,  as  reported  to  you  by  separate 
letter.  Under  Title  IX.  the  issuance  of  a 
license  for  the  export  of  defense  articles  or 
defense  services  to  India  pursuant  to  the 
waiver  authority  of  that  Title  is  subject  to  the 
same  requirements  as  are  applicable  to  the 
export  of  items  described  in  section  36(c)  of 
the  Arms  Export  Control  Act  and  the 
Administration  is  treating  authorization  for 
the  requested  export  consistent  with  these 
provisions. 

The  transaction  described  in  the  attached 
certification  involves  a  manufacturing  license 
agreement  for  the  transfer  of  technical 
information,  services  and  hardware  to  allow 
for  the  in-country  manufacture  of  a  flight 
control  system  for  the  Indian  Light  Combat 
Aircraft. 

The  United  States  Government  is  prepared 
to  authorize  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 
Sincerely, 
Paul  V.  Kelly, 
Assistant  Secretary,  Legislative  Affairs. 

Enclosure:  Transmittal  No.  DTC  113-02 
The  Honorable  J.  Dennis  Hastert,  Speaker  of 
the  House  of  Representatives. 

July  19,  2002. 

Dear  Mr.  Speaker:  Pursuant  to  section 
9001(e)  of  Public  Law  106-79  and  consistent 
with  section  36(c)  of  the  Arms  Export  Control 
Act,  I  am  transmitting,  herewith,  certification 
of  a  proposed  license  for  the  export  of 
defense  articles  to  India. 

The  President  made  a  determination  in  a 
manner  consistent  with  Title  DC  of  the 
Department  of  Defense  Appropriations  Act, 
Fiscal  Year  2000  (Public  Law  106-79)  to 
waive  sanctions  on  India  in  connection  with 
the  Glenn  Amendment  and  related 
provisions,  as  reported  to  you  by  separate 
letter.  Under  Title  IX,  the  issuance  of  a 
license  for  the  export  of  defense  articles  or 
defense  services  to  India  pursuant  to  the 
waiver  authority  of  that  Title  is  subject  to  the 
same  requirements  as  are  applicable  to  the 
export  of  items  described  in  section  36(c)  of 
the  Arms  Export  Control  Act  and  the  fi- 

Administration  is  treating  authorization  for 
the  requested  export  consistent  with  these 
provisions. 

The  transaction  described  in  the  attached 
certification  involves  the  export  of  fifty-one 
(51)  telescope  housing  castings  and  seventy- 
eight  (78)  rear  cover  housing  castings  for  use 
in  hand-held  thermal  imagers  to  India. 

The  United  States  Government  is  prepared 
to  authorize  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 


submitted  to  the  Department  of  State  by  the 

applicant,  publication  of  which  could  cause 

competitive  harm  to  the  United  States  firm 

concerned. 

Sincerely, 

Paul  V.  Kelly, 

Assistant  Secretary,  Legislative  Affairs. 

Enclosure:  Transmittal  No.  DTC  118-02 
The  Honorable  ).  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
July  19.  2002. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
9001(e)  of  Public  Law  106-79  and  consistent 
with  section  36(c)  of  the  Arms  Export  Control 
Act.  I  am  transmitting,  herewith,  certification 
of  a  proposed  license  for  the  export  of 
defense  articles  to  India. 

The  President  made  a  determinatioi)  in  a 
manner  consistent  with  Title  DC  of  the 
Department  of  Defense  Appropriations  Act, 
Fiscal  Year  2000  (Public  Law  106-79)  to 
waive  sanctions  on  India  in  connection  with 
the  Glenn  Amendment  and  related 
provisions,  as  reported  to  you  by  separate 
letter.  Under  Title  IX,  the  issuance  of  a 
license  for  the  export  of  defense  articles  or 
defense  services  to  India  pursuant  to  the 
waiver  authority  of  that  Title  is  subject  to  the 
same  requirements  as  are  applicable  to  the 
export  of  items  described  in  section  36(c)  of 
the  Arms  Export  Control  Act  and  the 
Administration  is  treating  authorization  for 
the  requested  export  consistent  with  these 
provisions. 

The  transaction  described  in  the  attached 
certification  involves  the  export  fifteen  (15) 
cathodes  for  incorporation  into  travelling 
wave  lubes  for  ultimate  use  in  the  ship-borne 
ELM  2238  aerial  surveillance  and  threat  alert 
radar  system  to  India. 

The  United  States  Government  is  prepared 
to  authorize  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 
Sincerely, 
Paul  V.  Kelly, 

Assistant  Secretary,  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DTC  122-02 
The  Honorable  J.  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
July  19,  2002. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
9001(e)  of  Public  Law  106-79  and  consistent 
with  section  36(c)  of  the  Arms  Export  Control 
Act,  I  am  transmitting,  herewith,  certification 
of  a  proposed  license  for  the  export  of 
defense  articles  to  India  and  Pakistan. 

The  President  made  a  determination  in  a 
manner  consistent  with  Title  IX  of  the 
Department  of  Defense  Appropriations  Act, 
Fiscal  Year  2000  (Public  Law  106-79)  to 
waive  sanctions  on  India  and  Pakistan  in 
connection  with  the  Glenn  Amendment  and 
related  provisions,  as  reported  to  you  by 
separate  letter.  Under  Title  IX,  the  issuance 
of  a  license  for  the  export  of  defense  articles 
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or  defense  services  to  India  and  Pakistan 
pursuant  to  the  waiver  authority  of  that  Title 
is  subject  to  the  same  requirements  as  are 
applicable  to  the  export  of  items  described  in 
section  36(c)  of  the  Arms  Export  Control  Act 
and  the  Administration  is  treating 
authorization  for  the  requested  export 
consistent  with  these  provisions. 

The  transaction  described  in  the  attached 
certification  involves  the  U.S.  employment  of 
Indian  and  Pakistani  nationals  to  work  with 
commercial  communications  satellite 
programs. 

The  United  States  Government  is  prepared 
to  authorize  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassiRed.  contains  business  information 
submitted  to  the  D^artment  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  Rnn 
concerned. 
Sincerely, 

Paul  V.  Kelly. 

Assistant  Secretary,  Legislative  Affairs. 

Enclosure:  Transmittal  No.  DTC  125-02 
The  Honorable  J.  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
July  19.  2002. 

Dear  Mr.  Speaker  Pursuant  to  Section 
9001(e)  of  Public  Law  106-79  and  consistent 
with  section  36(c)  of  the  Arms  Export  Control 
Act,  I  am  transmitting,  herewith,  certification 
of  a  proposed  license  for  the  export  of 
defense  articles  to  India. 

The  President  made  a  determination  in  a 
manner  consistent  with  Title  IX  of  the 
Department  of  Defense  Appropriations  Act, 
Fiscal  Year  2000  (Public  Law  106-79)  to 
waive  sanctions  on  India  in  connection  with 
the  Glenn  Amendment  and  related 
provisions,  as  reported  to  you  by  separate 
letter.  Under  Title  IX,  the  issuance  of  a 
license  for  the  export  of  defense  articles  or 
defense  services  to  India  pursuant  to  the 
waiver  authority  of  that  Title  is  subject  to  the 
same  requirements  as  are  applicable  to  the 
export  of  items  described  in  section  36(c)  of 
the  Arms  Export  Control  Act  and  the 
Administration  is  treating  authorization  for 
the  requested  export  consistent  with  these 
provisions. 

The  transaction  described  in  the  attached 
certification  involves  the  export  of 
-  unclassified  technical  data  in  the  form  of 
discussions  and  system  description  literature 
related  to  the  marketing  of  the  AR-900 
Electronic  Support  Measures/Direction- 
Finding  (ESM/DF)  System  to  India. 

The  United  States  Government  is  prepared 
to  authorize  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certiHcation  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 
Sincerely, 


Paul  V.  Kelly. 

Assistant  Secretary,  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DTC  130-02 
The  Honorable  J.  Dennis  Hastert.  Speaker  of 

the  House  of  Representatives. 
July  19,  2002. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
9001(e)  of  Public  Law  106-79  and  consistent 
with  section  36(c)  of  the  Arms  Export  Control 
Act,  I  am  transmitting,  herewith,  certification 
of  a  proposed  license  for  the  export  of 
defense  articles  to  India. 

The  President  made  a  determination  in  a  ~ 
maimer  consistent  with  Title  IX  of  the 
Department  of  Defense  Appropriations  Act, 
Fiscal  Year  2000  (Public  Law  10&-79)  to 
waive  sanctions  on  India  in  connection  with 
the  Glenn  Amendment  and  related 
provisions,  as  reported  to  you  by  separate 
letter.  Under  Title  IX,  the  issuance  of  a 
license  for  the  export  of  defense  articles  or 
defense  services  to  India  pursuant  to  the 
waiver  authority  of  that  Title  is  subject  to  the 
same  requirements  as  are  applicable  to  the 
export  of  items  described  in  section  36(c)  of 
the  Arms  Export  Control  Act  and  the 
Administration  is  treating  authorization  for 
the  requested  export  consistent  with  these 
provisions. 

The  transaction  described  in  the  attached 
certification  involves  the  temporary  export 
for  marketing  purposes  of  one  (1)  Survival 
Tracking  and  Recovery  (STAR)  system, 
consisting  of  the  URX  3000  and  URX-4000 
GPS  survival  radios,  antenna,  mounting  base 
and  installation  kit  to  India. 

The  United  States  Government  is  prepared 
to  authorize  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Paul  V.  Kelly, 

Assistant  Secretary.  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DTC  131-02 
The  Honorable  J.  Dennis  Hastert.  Speaker  of 
the  House  of  Representatives. 

July  19,  2002. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
9001(e)  of  Public  Law  106-79  and  consistent, 
with  section  36(c)  of  the  Arms  Export  Control 
Act,  I  am  transmitting,  herewith,  certification 
of  a  proposed  license  for  the  export  of 
defense  articles  to  India. 

The  President  made  a  determination  in  a 
manner  consistent  with  Title  IX  of  the 
Department  of  Defense  Appropriations  Act. 
Fiscal  Year  2000  (Public  Law  106-79)  to 
waive  sanctions  on  India  in  connection  with 
the  Glenn  Amendment  and  related 
provisions,  as  reported  to  you  by  separate 
letter.  Under  Title  DC.  the  issuance  of  a 
license  for  the  export  of  defense  articles  or 
defense  services  to  India  pursuant  to  the 
waiver  authority  of  that  Title  is  subject  to  the 
same  requirements  as  are  applicable  to  the 
export  of  items  described  in  section  36(c)  of 


the  Arms  Export  Control  Act  and  the 
Administration  is  treating  authorization  for 
the  requested  export  consistent  with  these 
provisions. 

The  transaction  described  in  the  attached 
certification  involves  the  export  of  four  (4) 
synchros  for  incorporation  into  the  DA08 
Naval  Surveillance  Radar  to  India. 

The  United  States  Government  is  prepared 
to  authorize  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 
Sincerely, 
Paul  V.  Kelly. 

Assistant  Secretary.  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DTC  132-02 
The  Honorable  J.  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
July  19.  2002. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
9001(e)  of  Public  Law  106-79  and  consistent 
with  section  36(c)  of  the  Arms  Export  Control 
Act.  I  am  transmitting,  herewith,  certification 
of  a  proposed  license  for  the  export  of 
defense  articles  to  India. 

The  President  made  a  determination  in  a 
maimer  consistent  with  Title  IX  of  the 
Department  of  Defense  Appropriations  Act. 
Fiscal  Year  2000  (Public  Law  106-79)  to 
waive  sanctions  on  India  in  connection  with 
the  Glenn  Amendment  and  related 
provisions,  as  reported  to  you  by  separate 
letter.  Under  Title  IX,  the  issuance  of  a 
license  for  the  export  of  defense  articles  or 
defianse  services  to  India  pursuant  to  the 
waiver  authority  of  that  Title  is  subject  to  the 
same  requirements  as  are  applicable  to  the 
export  of  items  described  in  section  36(c)  of 
the  Arms  Export  Control  Act  and  the 
Administration  is  treating  authorization  for 
the  requested  export  consistent  with  these 
provisions. 

The  transaction  described  in  the  attached 
certification  involves  the  export  of  eight  (8) 
Yttrium  Iron  Garnet  (YIG)  Oscillators  and  six 
(6)  filters  for  use  in  a  measurement  set  for 
spectrum  analysis  and  study  of  narrow  band 
signals  to  India. 

The  United  States  Government  is  prepared 
to  authorize  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights  and  arms  control    ^ 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 
Sincerely. 
Paul  V.  Kelly. 

Assistant  Secretary,  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DTC  134-02 

The  Honorable  J.  Dennis  Hastert.  Speaker  of 
the  House  of  Representatives. 
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July  19.  2002. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
9001(e)  of  Public  Law  106-79  and  consistent 
with  section  36(c)  of  the  Arms  Export  Control 
Act.  I  am  transmitting,  herewith,  certification 
of  a  proposed  license  for  the  export  of 
defense  articles  to  India. 

The  President  made  a  determination  in  a 
manner  consistent  with  Title  IX  of  the 
Department  of  Defense  Appropriations  Act. 
Fiscal  Year  2000  (Public  Law  106-79)  to 
waive  sanctions  on  India  in  connection  with 
the  Glenn  Amendment  and  related 
provisions,  as  reported  to  you  by  separate 
letter.  Under  Title  IX,  the  issuance  of  a 
license  for  the  export  of  defense  articles  or 
defense  services  to  India  pursuant  to  the 
waiver  authority  of  that  Title  is  subject  to  the 
same  requirements  as  are  applicable  to  the 
export  of  items  described  in  section  36(c)  of 
the  Arms  Export  Control  Act  and  the 
Administration  is  treating  authorization  for 
the  requested  export  consistent  with  these 
provisions. 

The  transaction  described  in  the  attached 
cSrtification  involves  the  export  of  one  (1) 
70511  Dark  Invader  "Owl"  infirared 
pocketscope  with  a  100-milliwatt  infrared 
illuminator  to  India. 

The  United  States  Government  is  prepared 
to  authorize  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 
Sincerely. 
Paul  V.  Kelly. 

Assistant  Secretary,  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DTC  135-02 
The  Honorable  J.  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
July  19,  2002. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
9001(e)  of  Public  Law  106-79  and  consistent 
with  section  36(c)  of  the  Arms  Export  Control 
Act,  I  am  transmitting,  herewith,  certification 
of  a  proposed  license  for  the  export  of 
defense  articles  to  India. 

The  President  made  a  determination  in  a 
manner  consistent  with  Title  IX  of  the 
Department  of  Defense  Appropriations  Act. 
Fiscal  Year  2000  (Public  Law  106-79)  to 
waive  sanctions  on  India  in  conne(:tion  with 
the  Glenn  Amendment  and  related 
provisions,  as  reported  to  you  by  separate 
letter.  Under  Title  IX.  the  issuance  of  a 
license  for  the  export  of  defense  articles  or 
defense  services  to  India  pursuant  to  the 
waiver  authority  of  that  Title  is  subject  to  the 
same  requirements  as  are  applicable  to  the 
export  of  items  described  in  section  36(c)  of 
the  Arms  Export  Control  Act  and  the 
Administration  is  treating  authorization  for 
the  requested  export  consistent  with  these 
provisions. 

The  transaction  described  in  the  attached 
certification  involves  the  temporary  export  of 
108  Generation  II  night  vision  tubes  and 


accessories  for  demonstrations  and  marketing 
to  India.  , 

The  United  States  Government  is  prepared 
to  authorize  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 
Sincerely. 
Paul  V.  Kelly. 

Assistant  Secretary,  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DTC  136-02 
The  Honorable  J.  Dennis  Hastert.  Speaker  of 
the  House  of  Representatives. 

July  19,  2002. 

Dear  Mr.  Speaker:  Pursuant  to  section  36(c) 
of  the  Arms  Export  Control  Act,  I  am 
transmitting,  herewith,  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount 
of  $50,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  export  to  Japan  of 
defense  services  and  technical  data  to 
supfport  the  manufacture,  assembly  and 
supply  of  parts  for  the  AH-lS  helicopters  for 
end-use  by  the  Japan  Defense  Agency. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm  ^ 
concerned. 
Sincerely, 

Paul  V.  Kelly, 

Assistant  Secretary,  Legislative  Affairs. 

Enclosure:  Transmittal  No.  DTC  137-02 
The  Honorable  J.  Dennis  Hastert,  Speaker  of 
the  House  of  Representatives. 

July  19,  2002. 

Dear  Mr.  Speaker:  Pursuant  to  section  36(d) 
of  the  Arms  Export  Control  Act,  I  am 
transmitting,  herewith,  certification  of  a 
proposed  manufacturing  license  agreement 
with  Japan. 

The  transaction  described  in  the  attached 
certification  involves  the  transfer  of 
manufacturing  data,  assistance  and  defense 
articles  to  Japan  for  the  manufacture, 
assembly  and  test  of  two  (2)  Mk  45  Mod  4 
Naval  Gun  Mounts  for  end-use  by  the 
Government  of  Japan. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 


applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 
Sincerely, 

Paul  V.  Kelly. 

Assistant  Secretary,  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DTC  139-02 
The  Honorable  ).  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
July  19.  2002. 

Dear  Mr.  Speaker:  Pursuant  to  sections 
36(c)  and  (d)  of  the  Arms  Export  Control  Act. 
I  am  transmitting,  herewith,  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount 
of  $50,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  export  t».V.Poland  of 
technical  data,  defense  services  and  defense 
articles  for  the  manufacture  of  one  hundred 
twenty  LAV-25  turrets  for  use  in  armored 
personnel  carriers  for  end-use  by  the 
Governments  of  Australia  and  Poland. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights  and  arms  control  t. 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification,  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the^ 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 
Sincerely. 

Paul  V.  Kelly, 

Assistant  Secretary.  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DTC  143-02 
The  Honorable  J.  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
July  19,  2002. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
9001(e)  of  Public  Law  106-79  and  consistent 
with  section  36(c)  of  the  Arms  Export  Control 
Act,  I  am  transmitting,  herewith,  certification 
of  a  proposed  license  for  the  export  of 
defense  articles  to  India. 

The  President  made  a  determination  in  a 
manner  consistent  with  Title  IX  of  the 
Department  of  Defense  Appropriations  Act. 
Fiscal  Year  2000  (Public  Law  106-79)  to 
waive  sanctions  on  India  in  connection  with 
the  Glenn  Amendment  and  related 
provisions,  as  reported  to  you  by  separate 
letter.  Under  Title  IX,  the  issuance  of  a 
license  for  the  export  of  defense  articles  or 
defense  services  to  India  pursuant  to  the 
waiver  authority  of  that  Title  is  subject  to  the 
same  requirements  as  are  applicable  to  the 
export  of  items  described  in  section  36(c)  of 
the  Arms  Export  Control  Act  and  the 
Administration  is  treating  authorization  for 
the  requested  export  consistent  with  these 
provisions. 

The  transaction  described  in  the  attached 
certification  involves  the  employment  in  the 
United  States  of  an  Indian  national  for  work 
on  inertial  measurement  units. 

The  United  States  Government  is  prepared 
to  authorize  the  export  of  these  items  having 
taken  into  account  political,  military. 
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economic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  finn 
concerned. 


Sincerely, 

Paul  V.  Kelly. 

Assistant  Secretary.  Legislative  Affairs. 

Enclosure:  Transmittal  No.  DTC  144-02 

The  Honorable ).  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
July  19,  2802. 

Dear  Mr.  Speaker:  Piu^uant  to  section  36(c) 
of  the  Arms  Export  Control  Act,  I  am 
transmitting,  herewith,  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount 
^f  $50,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  export  to  Japan  of 
three  T-400  training  aircraft,  support 
equipment  and  support  services  for  end-use 
in  Japan. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 
Sincerely, 
Paul  V.  Kelly. 
Assistant  Secretary,  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DTC  149-02 
The  Honorable  J.  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
July  19,  2002. 

Dear  Mr.  Speaker:  Pursuant  to  section  36(d) 
of  the  Arms  Export  Control  Act,  I  am 
transmitting  herewith  certification  of  a 
proposed  manufacturing  license  agreement 
with  Canada. 

The  transaction  described  in  the  attached 
certification  involves  the  transfer  of  technical 
data  and  assistance  in  the  manufacture  of  232 
Night  Observation  Device,  Long  Range  Mid- 
life Improvement  Program  (NODLR-MIP) 
modification  kite.  The  NODLR-MIP 
modification  kite  will  be  for  end-use  in 
Canada. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  righte  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 
Sincerely, 


Paul  V.  Kelly, 

Assistant  Secretary,  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DTC  150-02 
The  Honorable  J.  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
July  19.  2002. 

Dear  Mr.  Speaker:  Pursuant  to  section  36(c) 
of  the  Arms  Export  Control  Act,  I  am 
transmitting,  herewith,  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount 
of  $50,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  export  of  six  (6)  T- 
6A-1  aircraft,  support  equipment  and 
support  services  for  end-use  by  the  NATtD 
Flying  Training  in  Canada  (NFTC)  Program. . 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  righte  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 
Sincerely, 

Paul  V.  Kelly. 

Assistant  Secretary,  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DTC  157-02 
The  Honorable  J.  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
July  19.  2002. 

Dear  Mr.  Speaker:  Pursuant  to  sections 
36(c)  and  (d)  of  the  Arms  Export  Control  Act, 
I  am  transmitting  herewith  certification  of  a 
proposed  manufocturing  license  agreement 
with  Italy  that  also  involves  the  export  of 
defense  articles  and  defense  services  in  the 
amount  of  $50,000,000  or  more. 

The  transaction  described  in  the  attached 
certification  involves  the  export  of  technical 
data,  defense  services,  and  defense  articles 
for  the  manufacture  of  the  C-27J  Medium 
Tactical  Transport  Aircraft  in  Italy  for  sales 
to  Italy  and  Greece. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 
Sincerely, 
Paul  V.  Kelly, 

Assistant  Secretary,  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DTC  158-02 
The  Honorable  J.  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
July  19,  2002. 

Dear  Mr.  Speaker:  Pursuant  to  section  36(c) 
of  the  Arms  Export  Control  Act,  I  am 
transmitting,  herewith,  certification  of  a 
proposed  license  for  the  export  of  defense 


articles  or  defense  services  sold 
conmiercially  under  a  contract  in  the  amoimt 
of  $50,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  export  to  Japan  of 
defense  services  and  technical  data  to 
support  the  manufacture  and  sale  of  JFC78- 
4  hydro-mechanical  engine  fuel  controls  for 
the  GE  T-700  engines  on  Seahawk  and 
Blackhawk  helicopters  for  end-use  by  the 
Government  of  Japan. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  accoimt  political,  military, 
economic,  human  righte  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 
Sincerely, 
Paul  V.  Kelly, 

Assistant  Secretary,  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DTC  159-02 
The  Honorable  J.  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
July  19,  2002. 

Dear  Mr.  Speaker:  Pursuant  to  section  36(c) 
of  the  Arms  Export  Control  Act,  I  am 
transmitting,  herewith,  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commeh:ially  under  a  contract  in  the  amount 
of  $50,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  export  of  technical 
data  and  defense  services  to  the  United 
Kingdom  for  the  manufacture  of  componente 
for  the  Wide  Area  Munition  and  the  Area 
Defence  Weapon  for  end-use  by  the  United 
States  Army  and  the  United  Kingdom's 
Ministry  of  Defence. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  righte  and  arms  control 
consideratioiu. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 
Sincerely, 
Paul  V.  Kelly. 

Assistant  Secretary,  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DTC  160-02 
The  Honorable  J.  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
July  19.  2002. 

Dear  Mr.  Speaker:  Pursuant  to  section  36(c) 
of  the  Arms  Export  Control  Act,  I  am 
transmitting,  herewith,  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount 
of  $50,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  export  of  tooling 
and  equipment,  materials  and  technical  data 


and  services  related  to  the  manufacture  of 
various  F-16  aircraft  componente  in  Greece, 
Belgiiun,  France,  Israel,  South  Korea,  the 
Ne&erlands,  and  the  United  Kingdom  for 
end-use  in  the  United  States  and  Greece. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  righte  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 
Sincerely, 
Paul  V.  Kelly. 

Assistant  Secretary,  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DTC  161-02 
The  Honorable  Henry  J.  Hyde.  Chairman, 
Committee  on  International  Relations, 
House  of  Representatives. 

July  24.  2002. 

Dear  Mr.  Chairman:  Pursuant  to  Section 
9001(e)  of  Public  Law  106-79  and  consistent 
with  section  36(c)  of  the  Arms  Export  Control 
Act,  I  am  transmitting,  herewith,  certification 
of  a  proposed  license  for  the  export  of 
defense  articles  to  India. 

The  President  made  a  determination  in  a 
manner  consistent  with  Title  IX  of  the 
Department  of  Defense  Appropriations  Act, 
Fiscal  Year  2000  (Public  Law  106-79)  to 
waive  sanctions  on  India  in  connection  with 
the  Glenn  Amendment  and  related 
provisions,  as  reported  to  you  by  separate 
letter.  Under  Title  IX,  the  issuance  of  a 
license  for  the  export  of  defense  articles  or 
defense  services  to  India  pursuant  to  the 
waiver  authority  of  that  Title  is  subject  to  the 
same  requirements  as  are  applicable  to  the 
export  of  items  described  in  section  36(c)  of 
the  Arms  Export  Control  Act  and  the 
Administration  is  treating  authorization  for 
the  requested  export  consistent  writh  these 
provisions. 

The  transaction  described  in  the  attached 
certification  involves  fifty  (50)  fractional 
horsepower  DC  motors  for  use  in  AN/PRC- 
149  and  AN/URT-140  person  locator  beacons 
to  India. 

The  United  States  Government  is  prepared 
to  authorize  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 
Sincerely, 

Paul  V.  Kelly. 

Assistant  Secretary,  Legislative  Affairs. 

Enclosure:  Transmittal  No.  DTC  96-02 
The  Honorable  J.  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
July  24,  2002. 

Dear  Mr.  Speaker:  Pursuant  to  section  36(c) 
&  (d)  of  the  Arms  Export  Control  Act.  I  am 


transmitting,  herewith,  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount 
of  $50,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  export  of  defense 
services  and  technical  data  to  the  United 
Kingdom  to  support  the  development  and 
production  of  the  XM777/M777  LWlSSmm 
Howitzer  for  ultimate  use  by  the  U.S.  Army 
and  U.S.  Marine  Corps. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 
Sincerely, 

Paul  V.  Kelly, 

Assistant  Secretary.  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DTC  138-02 
The  Honorable  J.  Etennis  Hastert,  Speaker  of 
the  House  of  Representatives. 

July  24,  2002. 

Dear  Mr.  Speaker:  Pursuant  to  section  36(c) 
&  (d)  of  the  Arms  Export  Control  Act.  1  am 
transmitting,  herewith,  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount 
of  $50,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  export  of  technical 
data,  defense  services  and  defense  articles  to 
the  United  Kingdom  to  support  the  System 
Demonstration  and  Development  Phase  of  the 
Joint  Strike  Fighter  Program. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  accoimt  political,  military, 
economic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 
Sincerely, 

Paul  V.Kelly, 

Assistant  Secretary,  Legislative  Affairs. 

Enclosure:  Transmittal  No.  DTC  151-02 
The  Honorable  J.  Dennis  Hastert.  Speaker  of 
the  House  of  Representatives. 

July  24,  2002. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
9001(e)  of  Public  Law  106-79  and  consistent 
with  section  36(c)  of  the  Arms  Export  Control 
Act,  I  am  transmitting,  herewith,  certification 
of  a  proposed  license  for  the  export  of 
technical  data  and  defense  services  to  India. 

The  President  made  a  determination  in  a 
manner  consistent  with  Title  IX  of  the 
Department  of  Defense  Appropriations  Act, 
Fiscal  Year  2000  (Public  Law  106-79)  to 
waive  sanctions  on  India  in  connection  with 


the  Glenn  Amendment  and  related 

firovisions,  as  reported  to  you  by  separate 
etter.  Under  Title  IX,  the  issuance  of  a 
license  for  the  export  of  defense  articles  or 
defense  services  to  India  pursuant  to  the 
waiver  authority  of  that  Title  is  subject  to  the 
same  requirements  as  are  applicable  to  the 
export  of  items  described  in  section  36(c)  of 
the  Arms  Export  Control  Act  and  the 
Administration  is  treating  authorization  for 
the  requested  export  consistent  with  these 
provisions. 

The  transaction  described  in  the  attached 
certification  involves  the  export  of 
unclassified  technical  data  concerning 
aircraft  wheel  and  brake  systems  associated 
with  the  employment  in  the  United  States  of 
an  Indian  national. 

The  United  States  Government  is  prepared 
to  authorize  these  defense  services  having 
taken  into  account  political,  military, 
economic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
.unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 
Sincerely, 
Paul  V.  Kelly, 

Assistant  Secretary,  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DTC  166-02 
The  Honorable  J.  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
July  24,  2002. 

Dear  Mr.  Speaker:  Pursuant  to  section  36(c) 
of  the  Arms  Export  Control  Act.  I  am 
transmitting,  herewith,  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount 
of  $50,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  export  of  technical 
data  and  defense  services  to  Japan  for  the 
production,  repair  and  sale  of  AN/ ARC- 
187(V)  UHF  Airborne  Line-of-Sight  Satellite 
Communications  Radio  Sete  for  end-use  by 
the  Japanese  Defense  Agency. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  righte  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm . 
concerned. 
Sincerely, 

Paul  V.  Kelly, 

Assistant  Secretary,  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DTC  186-02 
The  Honorable  J.  Dennis  Hastert,  Speaker  of 
the  House  of  Representatives. 

July  24,  2002. 

Dear  Mr.  Speaker:  Pursuant  to  section  36(d) 
of  the  Arms  Export  Control  Act,  I  am 
transmitting,  herewith,  certification  of  a 
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proposed  manufacturing  license  agreement 
(MLA)  with  Japan. 

The  transaction  described  in  the  attached 
certification  involves  the  transfer  of  technical 
data  and  assistance  to  Japan  for  the 
manufacture,  logistical  support  and  delivery 
of  AN/APX-100(V)  Airborne  Transponder 
and  derivative  model  RCVR-XMTR-SIF  for 
end-use  by  the  Japanese  Defense  Agency. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 


Sincerely, 

Paul  V.  Kelly, 

Assistant  Secretary,  Legislative  Affairs. 

Enclosure:  Transmittal  No.  DTC  188-02 

The  Honorable  J.  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
July  24.  2002. 

Dear  Mr.  Speaker:  Pursuant  to  section  36(c) 
of  the  Arms  Export  Control  Act,  I  am 
transmitting,  herewith,  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount 
of  $50,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  export  to  South 
Korea  of  technical  data  and  defense  services 
related  to  the  overhaul  of  J79  and  J85  gas 
turbine  aircraft  engines  in  South  Korea. 
Additionally,  the  agreement  provides  for  the 
overhaul  of  J79  and  J85  engines  from 
Bahrain,  Ecuador,  Kenya,  Mexico,  Saudi 
Arabia,  Thailand  and  Yemen. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  forma]  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 
Sincerely, 
Paul  V.  Kelly, 
Assistant  Secretary,  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DTC  189-02 
The  Honorable  J.  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
July  24,  2002. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
9001(e)  of  Public  Law  106-79  and  consistent 
with  section  36(c)  of  the  Arms  Export  Control 
Act,  I  am  transmitting,  herewith,  certification 
of  a  proposed  license  for  the  export  of 
defense  articles  to  Pakistan. 

The  President  made  a  determination  in  a 
manner  consistent  with  Title  IX  of  the 
Department  of  Defense  Appropriations  Act, 
Fiscal  Year  2000  (Public  Law  106-79)  to 
waive  sanctions  on  Pakistan  in  connection 


with  the  Glenn  Amendment  and  related 
provisions,  as  reported  to  you  by  separate 
letter.  Under  Title  IX.  the  issuance  of  a 
license  for  the  export  of  defense  articles  or 
defense  services  to  Pakistan  pursuant  to  the 
waiver  authority  of  that  Title  is  subject  to  the 
same  requirements  as  are  applicable  to  the 
export  of  items  described  in  section  36(c)  of 
the  Arms  Export  Control  Act  and  the 
Administration  is  treating  authorization  for 
the  requested  export  consistent  with  these 
provisions. 

The  transaction  described  in  the  attached 
certification  involves  the  export  of  tec|inical 
data  regarding  the  UH-lH  helicopter  to 
Pakistan. 

The  United  States  Government  is  prepared 
to  authorize  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 
Sincerely, 
Paul  V.  Kelly, 

i4s5js(ant  Secretary,  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DTC  191-02 
The  Honorable  J.  Dennis  Hastert,  Speaker  of 
the  House  of  Representatives. 

July  23,  2002. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
9001(e)  of  Public  Law  106-79  and  consistent 
with  section  36(c)  of  the  Arms  Export  Control 
Act,  I  am  transmitting,  herewith,  certification 
of  a  proposed  license  for  the  export  of 
defense  articles  to  India. 

The  President  made  a  determination  in  a 
manner  consistent  with  Title  IX  of  the 
Department  of  Defense  Appropriations  Act, 
Fiscal  Year  2000  (Public  Law  106-79)  to 
waive  sanctions  on  India  in  connection  with 
the  Glenn  Amendment  and  related 
provisions,  as  reported  to  you  by  separate 
letter.  Under  Title  IX,  the  issuance  of  a 
license  for  the  export  of  defense  articles  or 
defense  services  to  India  pursuant  to  the 
waiver  authority  of  that  Title  is  subject  to  the 
same  requirements  as  are  applicable  to  the 
export  of  items  described  in  section  36(c)  of 
the  Arms  Export  Control  Act  and  the 
Administration  is  treating  authorization  for 
the  requested  export  consistent  with  these 
provisions. 

The  transaction  described  in  the  attached 
certification  involves  the  export  of  eighteen  ~ 
(18)  traveling  wave  tubes  for  use  in  an 
airborne  electronic  counter-measures  (ECM) 
system  to  India. 

The  United  States  Government  is  prepared 
to  authorize  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 


Sincerely, 

Paul  V.  Kelly, 

Assistant  Secretary,  Legislative  Affairs. 

Enclosure:  Transmittal  No.  DTC  007-02 

The  Honorable  J.  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
July  25,  2002. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
9001(e)  of  Public  Law  106-79  and  consistent 
with  section  36(c)  of  the  Arms  Export  Control 
Act,  I  am  transmitting,  herewith,  certification 
of  a  proposed  license  for  the  export  of 
defense  articles  to  India. 

The  President  made  a  determination  in  a 
manner  consistent  with  Title  IX  of  the 
Department  of  Defense  Appropriations  Act, 
Fiscal  Year  2000  (Public  Law  106-79)  to 
waive  sanctions  on  India  in  connection  with 
the  Glenn  Amendment  and  related 
provisions,  as  reported  to  you  by  separate 
letter.  Under  Title  IX,  the  issuance  of  a 
license  for  the  export  of  defense  articles  or 
defense  services  to  India  pursuant  to  the 
waiver  authority  of  that  Title  is  subject  to  the , 
same  requirements  as  are  applicable  to  the 
export  of  items  described  in  section  36(c)  of 
the  Arms  Export  Control  Act  and  the 
Administration  is  treating  authorization  for 
the  requested  export  consistent  with  these 
provisions. 

The  transaction  described  in  the  attached 
certification  involves  the  temporary  export 
for  sales  demonstration  purposes  of  one 
model  ALS40  airborne  laser  scanner,  with 
integrated  photogrametric  equipment  and 
inertial  measurement  unit,  to  India. 

The  United  States  Govenmient  is  prepared 
to  authorize  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 
Sincerely, 

Paul  V.  Kelly, 

Assistant  Secretary,  Legislative  Affairs. 

Enclosure:  Transmittal  No.  DTC  38-02 
The  Honorable  J.  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
July  25,  2002. 

Dear  Mr.  Speaker:  Pursuant  to  section  36(c) 
and  (d)  of  the  Arms  Export  Control  Act,  I  am 
transmitting,  herewith,  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount 
of  $50,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  export  of  defense 
services  and  technical  data  to  support  the 
design  and  manufacture  of  Joint  Strike 
Fighter  (JSF)  F135-PW-200/-400/-600  gas 
turbine  engine  exhaust  nozzle  parts  and 
components  in  The  Netherlands,  for  end-use 
in  the  U.S. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military. 


ecoriomic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Paul  V.  Kelly, 

Assistant  Secretary,  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DTC  141-02 
The  Honorable  J.  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
July  25,  2002. 

Dear  Mr.  Speaker:  Pursuant  to  section  36(c) 
of  the  Arms  Export  Control  Act,  I  am 
transmitting,  herewith,  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount 
of  $50,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  sale  of  the  iPSTAR- 
1  commercial  communications  satellite  to 
Thailand  and  its  launch  from  Kourou,  French 
Guiana. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 
Sincerely, 
Paul  V.  Kelly, 

Assistant  Secretary.  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DTC  142-02 
The  Honorable  J.  Dennis  Hastert,  Speaker  of 
the  House  of  Representatives. 

July  25,  2002. 

Dear  Mr.  Speaker:  Pursuant  to  section 
9001(e)  of  Public  Law  106-79  and  consistent 
with  section  36(c)  of  the  Arms  Export  Control 
Act,  I  am  transmitting,  herewith,  certification 
of  a  proposed  license  for  the  export  of 
technical  data  and  defense  services  to  India. 

The  President  made  a  determination  in  a 
manner  consistent  with  Title  IX  of  the 
Department  of  Defense  Appropriations  Act, 
Fiscal  Year  2000  (Public  Law  106-79)  to 
waive  sanctions  on  India  in  connection  with 
the  Glenn  Amendment  and  related 
provisions,  as  reported  to  you  by  separate 
letter.  Under  Title  IX,  the  issuance  of  a 
license  for  the  export  of  defense  articles  or 
defense  services  to  India  pursuant  to  the 
waiver  authority  of  that  Title  is  subject  to  the 
same  requirements  as  are  applicable  to  the 
export  of  items  described  in  section  36(c)  of 
the  Arms  Export  Control  Act  and  the 
Administration  is  treating  authorization  for 
the  requested  export  consistent  with  these 
provisions. 

The  transaction  described  in  the  attached 
certification  involves  the  export  of  three  (3) 
throttle  grips  for  use  in  the  Light  Combat 
Aircraft  (LCA)  to  India. 


The  United  States  Government  is  prepared 
to  authorize  these  defense  services  having 
taken  into  account  political,  military, 
economic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 
Sincerely, 
Paul  V.  Kelly. 

Assistant  Secretary,  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DTC  152-02 
The  Honorable  J.  Dennis  Hastert,  Speaker  of 
the  House  of  Representatives. 

July  25,  2002. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
9001(e)  of  Public  Law  106-79  and  consistent 
with  section  36(c)  of  the  Arms  Export  Control 
Act,  I  am  transmitting,  herewith,  certification 
of  a  proposed  license  for  the  export  of 
technical  data  and  defense  services  to  India. 

The  President  made  a  determination  in  a 
manner  consistent  with  Title  IX  of  the 
Department  of  Defense  Appropriations  Act, 
Fiscal  Year  2000  (Public  Law  106-79)  to 
waive  sanctions  on  India  in  connection  with 
the  Glenn  Amendment  and  related 
provisions;,  as  reported  to  you  by  separate 
letter.  Under  Title  IX,  the  issuance  of  a 
license  for  the  export  of  defense  articles  or 
defense  services  to  India  pursuant  to  the 
waiver  authority  of  that  Title  is  subject  to  the 
same  requirements  as  are  applicable  to  the 
export  of  items  described  in  section  36(c)  of 
the  Arms  Export  Control  Act  and  the 
Administration  is  treating  authorization  for 
the  requested  export  consistent  with  these 
provisions. 

The  transaction  described  in  the  attached 
certification  involves  the  temporary  export  of 
a  Light  Detention  and  Ranging  System 
(LIDAR)  with  inertial-navigation  unit  for 
installation  in  a  SuperKing  Air  B-200  aircraft 
engaged  in  a  limited-term  disaster 
management  project  to  India. 

The  United  States  Government  is  prepared 
to  authorize  these  defense  services  having 
taken  into  account  political,  military, 
economic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 
Sincerely, 
Paul  V.  Kelly, 

Assistant  Secretary,  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DTC  154-02 
The  Honorable  J.  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
July  25,  2002.  ^ 

Dear  Mr.  Speaker:  Pursuant  to  Section 
9001(e)  of  Public  Law  106-79  and  consistent 
with  section  36(c)  of  the  Arms  Export  Control 
Act,  I  am  transmitting,  herewith,  certification 
of  a  proposed  license  for  the  export  of 
technical  data  and  defense  services  to  India. 


The  President  made  a  determination  in  a 
manner  consistent  with  Title  IX  of  the 
Department  of  Defense  Appropriations  Act, 
Fiscal  Year  2000  (Public  Law  106-79)  to 
waive  sanctions  on  India  in  connection  with 
the  Glenn  Amendment  and  related 

[)ro visions,  as  reported  to  you  by  separate 
etter.  Under  Title  IX,  the  issuance  of  a 
license  for  the  export  of  defense  articles  or 
defense  services  to  India  pursuant  to  the 
waiver  authority  of  that  Title  is  subject  to  the 
same  requirements  as  are  applicable  to  the 
export  of  items  described  in  section  36(c)  of 
the  Arms  Export  Control  Act  and  the 
Administration  is  treating  authorization  for 
the  requested  export  consistent  with  these 
provisions. 

The  transaction  described  in  the  attached 
certification  involves  the  export  of 
unclassified  technical  data  related  to  the 
marketing  of  the  AN/FPS-117  long-range, 
solid-state,  three-dimensional  radar  to  India. 

The  United  States  Government  is  prepared 
to  authorize  these  defense  services  having 
taken  into  account  political,  military, 
economic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 
Sincerely, 

Paul  i^  Kelly. 

Assistant  Secretary,  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DTC  165-02 
The  Honorable  J.  Dennis  Hastert,  Speaker  of 
the  House  of  Representatives. 

July  25,  2002. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
9001(e)  of  Public  Law  106-79  and  consistent 
with  section  36(c)  of  the  Arms  Export  Control 
Act,  I  am  transmitting,  herewith,  certification 
of  a  proposed  license  for  the  export  of 
technical  data  and  defense  services  to  India. 

The  President  made  a  determination  in  a 
manner  consistent  with  Title  IX  of  the 
Department  of  Defense  Appropriations  Act, 
Fiscal  Year  2000  (Public  Law  106-79)  to 
waive  sanctions  on  India  in  connection  with 
the  Glenn  Amendment  and  related 

firovisions,  as  reported  to  you  by  separate 
etter.  Under  Title  IX,  the  issuance  of  a 
license  for  the  export  of  defense  articles  or 
defense  services  to  India  pursuant  to  the 
waiver  authority  of  that  Title  is  subject  to  the 
same  requirements  as  are  applicable  to  the 
export  of  items  described  in  section  36(c)  of 
the  Arms  Export  Control  Act  and  the 
Administration  is  treating  authorization  for 
the  requested  export  consistent  with  these      , 
provisions. 

The  transaction  described  in  the  attached 
certification  involves  a  technical  assistance 
agreement  for  the  U.S.  employment  of  an 
Indian  national  to  work  with  technical  data 
on  the  Comanche  Machine  Gun  Turret 
Control  Program,  CLAWS  Program,  and 
Automatic  Gun  System  Program. 

The  United  States  Government  is  prepared 
to  authorize  these  defense  services  having 
taken  into  account  political,  military, 
economic,  human  rights  and  arms  control 
considerations. 
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More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  hann  to  the  United  States  firm 
concerned.  i 

Sincerely,  | 

Paul  V.  Kelly, 

Assistant  Secretary,  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DTC  176-02 
The  Honorable  J.  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives, 
luly  25,  2002. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
9001(e)  of  Public  Law  106-79  and  consistent 
with  section  36(c)  of  the  Arms  Export  Control 
Act,  I  am  transmitting,  herewith,  certification 
of  a  proposed  license  for  the  export  of 
defense  articles  to  Pakistan. 

The  President  made  a  determination  in  a 
manner  consistent  with  Title  IX  of  the 
Department  of  Defense  Appropriations  Act, 
Fiscal  Year  2000  (Public  Law  106-79)  to 
waive  sanctions  on  Pakistan  in  connection 
with  the  Glenn  Amendment  and  related 
provisions,  as  reported  to  you  by  separate 
letter.  Under  Title  IX,  the  issuance  of  a 
license  for  the  export  of  defense  articles  or 
defense  services  to  Pakistan  pursuant  to  the 
wauver  authority  of  that  Title  is  subject  to  the 
same  requirements  as  are  applicable  to  the 
export  of  items  described  in  section  36(c)  of 
the  Arms  Export  Control  Act  and  the 
Administration  is  treating  authorization  for 
the  requested  export  consistent  with  these 
provisions. 

The  transaction  described  in  the  attached 
certification  involves  the  export  of  valves  for 
C-130  aircraft  to  Pakistan. 

The  United  States  Government  is  prepared 
to  authorize  the  e^qport  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned.  i  - 

Sincerely,  | 

Paul  V.  Kelly, 

Assistant  Secretary,  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DTC  193-02 
The  Honorable  ).  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
July  25,  2002. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
9001(e)  of  Public  Law  106-79  and  consistent 
with  section  36(c)  of  the  Arms  Export  Control 
Act,  I  am  transmitting,  herewith,  certification 
of  a  proposed  license  for  the  export  of 
defense  articles  to  Pakistan. 

The  President  made  a  determination  in  a 
manner  consistent  with  Title  IX  of  the 
Department  of  Defense  Appropriations  Act. 
Fiscal  Year  2000  (Public  Law  106-79)  to 
waive  sanctions  on  Pakistan  in  connection 
with  the  Glenn  Amendment  and  related 
provisions,  as  reported  to  you  by  separate 
letter.  Under  Title  IX,  the  issuance  of  a 
license  for  the  export  of  defense  articles  or 


defense  services  to  Pakistan  pursuant  to  the 
waiver  authority  of  that  Title  is  subject  to  the 
same  requirements  as  are  applicable  to  the 
export  of  items  described  in  section  36(c)  of 
the  Arms  Export  Control  Act  and  the 
Administration  is  treating  authorization  for 
the  requested  export  consistent  with  these 
provisions. 

The  transaction  described  in  the  attached 
certification  involves  the  export  of  oxygen 
tubes  for  C-130  aircraft  to  Pakistan. 

The  United  States  Government  is  prepared 
to  authorize  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 
Sincerely, 

Paul  V.  Kelly, 

Assistant  Secretary,  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DTC  194-02 
The  Honorable  J.  Dennis  Hastert,  Speaker  of 
the  House  of  Representatives. 

July  25.  2002. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
9001(e)  of  Public  Law  106-79  and  consistent 
with  section  36(c)  of  the  Arms  Export  Control 
Act,  I  am  transmitting,  herewith,  certification 
of  a  proposed  license  for  the  export  of 
defense  articles  to  Pakistan. 

The  President  made  a  determination  in  a 
manner  consistent  with  Title  IX  of  the 
Department  of  Defense  Appropriations  Act, 
Fiscal  Year  2000  (Public  Law  106-79)  to 
waive  sanctions  on  Pakistan  in  connection 
with  the  Glenn  Amendment  and  related 
provisions,  as  reported  to  you  by  separate 
letter.  Under  Title  IX,  the  issuance  of  a 
license  for  the  export  of  defense  articles  or 
defense  services  to  Pakistan  pursuant  to  the 
waiver  authority  of  that  Title  is  subject  to  the 
same  requirements  as  are  applicable  to  the 
export  of  items  described  in  section  36(c)  of 
the  Arms  Export  Control  Act  and  the 
Administration  is  treating  authorization  for  ~ 
the  requested  export  consistent  with  these 
provisions. 

The  transaction  described  in  the  attached 
certification  involves  the  export  of  spare 
parts  for  the  AN/TPS-43(G)  radar  to  Pakistan. 

The  United  States  Government  is  prepared 
to  authorize  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Paul  V.  Kelly. 

Assistant  Secretary,  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DTC  196-02 
The  Honorable  J.  Dennis  Hastert.  Speaker  of 
the  House  of  Representatives. 


July  25,  2002. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
9001  (e J  of  Public  Law  106-79  and  consistent 
with  section  36(c)  of  the  Arms  Export  Control 
Act.  I  am  transmitting,  herewith,  certification 
of  a  proposed  license  for  the  export  of 
defense  articles  to  Pakistan. 

The  President  made  a  determination  in  a 
manner  consistent  with  Title  IX  of  the 
Department  of  Defense  Appropriations  Act, 
Fiscal  Year  2000  (Public  Law  106-79)  to 
waive  sanctions  on  Pakistan  in  connection 
with  the  Glenn  Amendment  and  related 
provisions,  as  reported  to  you  by  separate 
letter.  Under  Title  IX.  the  issuance  of  a 
license  for  the  export  of  defense  articles  or 
defense  services  to  Pakistan  pursuant  to  the 
waiver  authority  of  that  Title  is  subject  to  the 
same  requirements  as  are  applicable  to  the 
export  of  items  described  in  section  36(c)  of 
the  Arms  Export  Control  Act  and  the 
Administration  is  treating  authorization  for 
the  requested  export  consistent  with  these 
provisions. 

The  transaction  described  in  the  attached 
certification  involves  the  export  of  parts  kits 
for  T-37  trainer  aircraft  to  Pakistan. 

The  United  States  Government  is  prepared 
to  authorize  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 
Sincerely, 

Paul  V.  Kelly. 

Assistant  Secretary,  Legislative  Affairs. 

Enclosure:  Transmittal  No.  DTC  197-02 
The  Honorable  J.  Dennis  Hastert.  Speaker  of 

the  House  of  Representatives. 
July  25,  2002. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
9001(e)  of  Public  Law  106-79  and  consistent 
with  section  36(c)  of  the  Arms  Export  Control 
Act,  I  am  transmitting,  herewith,  certification 
of  a  proposed  license  for  the  export  of 
defense  articles  to  Pakistan. 

The  President  made  a  determination  in  a 
manner  consistent  with  Title  IX  of  the 
Department  of  Defense  Appropriations  Act, 
Fiscal  Year  2000  (Public  Law  106-79)  to 
waive  sanctions  on  Pakistan  in  connection 
with  the  Glenn  Amendment  and  related 
provisions,  as  reported  to  you  by  separate 
letter.  Under  Title  IX.  the  issuance  of  a 
license  for  the  export  of  defense  articles  or 
defense  services  to  Pakistan  pursuant  to  the 
waiver  authority  of  that  Title  is  subject  to  the 
same  requirements  as  are  applicable  to  the 
export  of  items  described  in  section  36(c)  of 
the  Arms  Export  Control  Act  and  the 
Administration  is  treating  authorization  for 
the  requested  export  consistent  with  these 
provisions. 

The  transaction  described  in  the  attached 
certification  involves  the  export  of  ALQ-131 
electronic  coimtermeasures  system 
components  to  Pakistan. 

The  United  States  Government  is  prepared 
to  authorize  the  export  of  these  items  having 
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taken  into  account  political,  military, 
economic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 
Sincerely, 
Paul  V.  Kelly, 

Assistant  Secretary,  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DTC  198-02 
The  Honorable  J.  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
July  25,  2002. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
9001(e)  of  Public  Law  106-79  and  consistent 
with  section  36(c)  of  the  Arms  Export  Control 
Act,  I  am  transmitting,  herewith,  certification 
of  a  proposed  license  for  the  export  of 
defense  articles  to  Pakistan. 

The  President  made  a  determination  in  a 
manner  consistent  with  Title  IX  of  the 
Department  of  Defense  Appropriations  Act, 
Fiscal  Year  2000  (Public  Law  106-79)  to 
waive  sanctions  on  Pakistan  in  connection 
with  the  Glenn  Amendment  and  related 
provisions,  as  reported  to  you  by  separate 
letter.  Under  Title  IX,  the  issuance  of  a 
license  for  the  export  of  defense  articles  or 
defense  services  to  Pakistan  pursuant  to  the 
waiver  authority  of  that  Title  is  subject  to  the 
same  requirements  as  are  applicable  to  the 
export  of  items  described  in  section  36(c)  of 
the  Arms  Export  Control  Act  and  the 
Administration  is  treating  authorization  for 
the  requested  export  consistent  with  these 
provisions. 

The  transaction  described  in  the  attached 
certification  involves  the  export  of  fuel 
control  units  for  the  T-53  engine  used  in 
UH-lH  aircraft  to  Pakistan. 

The  United  States  Government  is  prepared 
to  authorize  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 
Sincerely. 
Paul  V.  Kelly. 

Assistant  Secretary,  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DTC  199-02 
The  Honorable  J.  Dennis  Hastert.  Speaker  of 

the  House  of  Representatives. 
July  25.  2002. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
9001(e)  of  Public  Law  106-79  and  consistent 
with  section  36(c)  of  the  Arms  Export  Control 
Act,  I  am  transmitting,  herewith,  certification 
of  a  proposed  license  for  the  export  of 
defense  articles  to  Pakistan. 

The  President  made  a  determination  in  a 
manner  consistent  with  Title  IX  of  the 
Department  of  Defense  Appropriations  Act. 
Fiscal  Year  2000  (Public  Law  106-79)  to 
waive  sanctions  on  Pakistan  in  connection 


with  the  Glenn  Amendment  and  related 

[)rovisions.  as  reported  to  you  by  separate 
etter.  Under  Title  IX.  the  issuance  of  a 
license  for  the  export  of  defense  articles  or 
defense  services  to  Pakistan  pursuant  to  the 
waiver  authority  of  that  Title  is  subject  to  the 
same  requirements  as  are  applicable  to  the 
export  of  items  described  in  section  36(c)  of 
the  Arms  Export  Control  Act  and  the 
Administration  is  treating  authorization  for 
the  requested  export  consistent  with  these 
provisions. 

The  transaction  described  in  the  attached 
certification  involves  the  temporary  import 
into  the  United  States  for  repair,  and 
subsequent  export  to  Pakistan  of  ALQ-131 
electronic  countermeasures  components. 

The  United  States  Government  is  prepared 
to  authorize  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 
Sincerely, 

Paul  V.  Kelly. 

Assistant  Secretary,  Legislative  Affairs. 

Enclosure:  Transmittal  No.  DTC  200-02 
The  Honorable  J.  Dennis  Hastert,  Speaker  of 
the  House  of  Representatives. 

July  26,  2002. 

Dear  Mr.  Speaker  Pursuant  to  section  36(c) 
of  the  Arms  Export  Control  Act,  I  am 
transmitting,  herewith,  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  imder  a  contract  in  the  amount 
of  $50,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  concerns  exports  of  technical 
data  and  defense  services  for  cooperation  in 
the  co-development  of  Japan's  J-1  space 
launch  vehicle  program. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  accoimt  political,  military, 
economic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 
Sincerely. 

Paul  V.  Kelly, 

Assistant  Secretary,  Legislative  Affairs. 

Enclosure:  Transmittal  No.  DTC  019-02 
The  Honorable  J.  E)ennis  Hastert.  Speaker  of 

the  House  of  Representatives. 
July  26.  2002. 

Dear  Mr.  Speaker:  Pursuant  to  sections 
36(c)  and  (d)  of  the  Arms  Export  Control  Act, 
I  am  transmitting,  herewith,  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount 
of  $50,000,000  or  more. 


The  transaction  contained  in  the  attached 
certification  involves  the  export  to  Canada  of 
technical  data,  defense  services  and  defense 
articles  for  the  manufacture  of  M-16  assault 
rifles  for  use  by  the  Governments  of  Canada. 
Denmark,  the  Netherlands,  Czech  Republic. 
Poland,  United  Kingdom,  France.  Belgium, 
Spain,  Italy,  Portugal,  Germany,  Luxembourg, 
Norway.  Iceland,  Australia.  New  Zealand, 
Hungary,  Greece.  Turkey,  Lithuania,  Estonia. 
Latvia.  Finland.  Sweden.  Austria,  Romania 
and  Bulgaria. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 
Sincerely. 
Paul  V.  Kelly, 

Assistant  Secretary,  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DTC  056-02 
The  Honorable  J.  Dennis  Hastert,  Speaker  of 
the  House  of  Representatives. 

July  26,  2002. 

Dear  Mr.  Speaker:  Purauant  to  Section 
9001(e]  of  Public  Law  106-79  and  consistent 
with  section  36(c)  of  the  Arms  Export  Control 
Act,  I  am  transmitting,  herewith,  certification 
of  a  proposed  license  for  the  export  of 
defense  articles  to  Pakistan. 

The  President  made  a  determination  in  a 
manner  consistent  with  Title  IX  of  the 
Department  of  Defense  Appropriations  Act, 
Fiscal  Year  2000  (Public  Law  106-79)  to 
waive  sanctions  on  Pakistan  in  connection  , 
with  the  Glenn  Amendment  and  related 
provisions,  as  reported  to  you  by  separate 
letter.  Under  Title  IX,  the  issuance  of  a 
license  for  the  exp>ort  of  defense  articles  or 
defense  services  to  Pakistan  pursuant  to  the 
waiver  authority  of  that  Title  is  subject  to  the 
same  requirements  as  are  applicable  to  the 
export  of  items  described  in  section  36(c)  of 
the  Arms  Export  Control  Act  and  the 
Administration  is  treating  authorization  for 
the  requested  export  consistent  with  these 
provisions. 

The  transaction  described  in  the  attached 
certification  involves  the  retransfer  of  spare 
parts  for  the  RS-710  infrared  line  scanner  to 
Pakistan. 

The  United  States  Government  is  prepared 
to  authorize  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 
Sincerely. 
Paul  V.  Kelly, 

Assistant  Secretary,  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DTC  103-02 
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The  Honorable  J.  Dennis  Hastert,  Speaker  of 
the  House  of  Representatives. 

July  26,  2002. 

Dear  Mr.  Speaker:  Pursuant  to  section 
9001(e)  of  Public  Law  106-79  and  consistent 
with  section  36(c)  of  the  Arms  Export  Control 
Act.  I  am  transmitting,  herewith,  certification 
of  a  propKjsed  license  for  the  export  of 
defense  articles  to  India. 

The  President  made  a  determination  in  a 
manner  consistent  with  Title  IX  of  the 
Department  of  Defense  Appropriations  Act, 
Fiscal  Year  2000  (Public  Law  106-79)  to 
waive  sanctions  on  India  in  connection  with 
the  Glenn  Amendment  and  related 
provisions,  as  reported  to  you  by  separate 
letter.  Under  Title  IX,  the  issuance  of  a 
license  for  the  export  of  defense  articles  or 
defense  services  to  India  pursuant  to  the 
waiver  authority  of  that  Title  is  subject  to  the 
same  requirements  as  are  applicable  to  the 
export  of  items  described  in  section  36(c)  of 
the  Arms  Export  Control  Act  and  the 
Administration  is  treating  authorization  for 
the  requested  export  consistent  with  these 
provisions. 

The  transaction  described  in  the  attached 
certification  involves  the  temporary  re-export 
from  Switzerland  of  one  LN-200  inertial 
measuring  unit  integrated  in  the  ADS40 
aerial  digital  camera. 

The  United  States  Government  is  prepared 
to  authorize  the  expori  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 
Sincerely, 
Paul  V.  Kelly, 
Assistant  Secretary,  Legislative  Affairs. 

Enclosure:  Transmittal  No.  DTC  114-02 
The  Honorable  J.  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
July  26.  2002.  | 

Dear  Mr.  Speaker:  Pursuant  to  section  36(c) 
of  the  Arms  Export  Control  Act,  I  am 
transmitting,  herewith,  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount 
of  $50,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  export  of  defense 
services  and  defense  articles  to  Turkey  to 
support  the  integration  of  the  Standard 
Vehicle  Mounted  Laimcher  and  the  Air-to- 
Air  Stinger  Launcher  for  end-use  by  the 
Turkish  Ministry  of  National  Defense. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 


competitive  harm  to  the  United  States  firm 

concerned. 

Sincerely, 

Paul  V.  Kelly, 

Assistant  Secretary,  Legislative  Affairs. 

Enclosure:  Transmittal  No.  DTC  128-02 
The  Honorable  J.  Dennis  Hastert.  Speaker  of 
the  House  of  Representatives. 

July  26,  2002. 

Dear  Mr.  Speaker:  Pursuant  to  section  36(c) 
of  the  Arms  Export  Control  Act,  I  am  " 
transmitting,  herewith,  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount 
of  $50,000,000  or  more. 

The  transactions  contained  in  the  attached 
certification  concern  future  commercial 
activities  with  Russia  related  to  the  launch  of 
commercial  satellites  from  Kazakhstan 
utilizing  the  Proton  Space  Launch  Vehicle 
beyond  those  specified  in  DTC  182-02  dated 
June  27,  2002;  DTC  124-02  dated  May  22, 
2002;  DTC  022-02  dated  May  1,  2002;  DTC 
038-01  dated  April  30.  2001;  OTC  034-01 
dated  March  1.  2001;  DTC  014-01  dated 
March  7,  2000;  DTC  098-99  dated  August  S, 
1999;  and  DTC  039-98  dated  March  19, 1998. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 
Sincerely, 

Paul  V.  Kelly. 

Assistant  Secretary,  Legislative  Affairs. 

Enclosure:  Transmittal  No.  DTC  147-02 

The  Honorable  J.  Dennis  Hastert.  Speaker  of 
the  House  of  Representatives. 

July  26.  2002. 

Dear  Mr.  Speaker:  Purauant  to  section  36(c) 
of  the  Arms  Export  Control  Act,  I  am 
transmitting,  herewith,  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount 
of  $50,000,000  or  more. 

The  transactions  contained  in  the  attached 
certification  concern  future  conmiercial 
activities  with  Russia,  Ukraine  and  Norway 
related  to  the  laimch  of  commercial  satellites 
from  the  Pacific  Ocean  utilizing  a  modified 
oil  platform  beyond  those  specified  in  DTC 
183-02  dated  June  27.  2002;  DTC  123-02 
dated  May  22.  2002;  DTC  023-02  dated  May 
1,  2002;  DTC  048-01  dated  April  30,  2001; 
DTC  026-00  dated  May  19,  2000;  DTC  124-  " 
99  dated  November  10, 1999;  DTC  006-99 
dated  April  16,  1999;  and  DTC  016-97  dated 
July  25, 1997. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 


unclassified,  contains  business  information 

submitted  to  the  Department  of  State  by  the 

applicant,  publication  of  which  could  cause 

competitive  harm  to  the  United  States  firm 

concerned. 

Sincerely, 

Paul  V.  Kelly. 

Assistant  Secretary,  Legislative  Affairs. 

Enclosure:  Transmittal  No.  DTC  148-02 
The  Honorable  J.  Dennis  Hastert,  Speaker  of 
the  House  of  Representatives. 

July  26,  2002. 

Dear  Mr.  Speaker:  Purauant  to  section 
9001(e)  of  Public  Law  106-79  and  consistent 
with  section  36(c)  of  the  Arms  Export  Control 
Act,  I  am  transmitting,  herewith,  certification 
of  a  proposed  license  for  the  export  of 
defense  articles  to  Pakistan. 

The  President  made  a  determination  in  a 
manner  consistent  with  Title  IX  of  the 
Department  of  Defense  Appropriations  Act, 
Fiscal  Year  2000  (Public  Law  106-79)  to 
waive  sanctions  on  Pakistan  in  connection 
with  the  Gleim  Amendment  and  related 
provisions,  as  reported  to  you  by  separate 
letter.  Under  Title  IX.  the  issuance  of  a 
license  for  the  export  of  defense  articles  or 
defense  services  to  Pakistan  pursuant  to  the 
waiver  authority  of  that  Title  is  subject  to  the 
same  requirements  as  are  applicable  to  the 
export  of  items  described  in  section  36(c)  of 
the  Arms  Export  Control  Act  and  the 
Administration  is  treating  authorization  for 
the  requested  export  consistent  with  these 
provisions. 

The  transaction  described  in  the  attached 
certification  involves  the  export  of  technical 
data  regarding  the  M113A2  armored 
personnel  carrier  to  Pakistan. 

The  United  States  Government  is  prepared 
to  authorize  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights  and  arms  control 
considerations.  More  detailed  information  is 
contained  in  the  formal  certification  which, 
though  unclassified,  contains  business 
information  submitted  to  the  Department  of 
State  by  the  applicant,  publication  of  which 
could  cause  competitive  harm  to  Ae  United 
States  firm  concerned.  ~ 
Sincerely. 
Paul  V.  Kelly. 

Assistant  Secretary,  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DTC  190-02 
The  Honorable  J.  Dennis  Hastert.  Speaker  of 

the  House  of  Representatives. 
July  26.  2002. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
9001(e)  of  Public  Law  106-79  and  consistent 
with  section  36(c)  of  the  Arms  Export  Control 
Act.  I  am  transmitting,  herewith,  certification 
of  a  proposed  license  for  the  export  of 
defense  articles  to  Pakistan. 

The  President  made  a  determination  in  a 
manner  consistent  with  Title  IX  of  the 
Department  of  Defense  Appropriations  Act. 
Fiscal  Year  2000  (Public  Law  106-79)  to 
waive  sanctions  on  Pakistan  in  connection 
with  the  Glenn  Amendment  and  related 
provisions,  as  reported  to  you  by  separate 
letter.  Under  Title  IX.  the  issuance  of  a 
license  for  the  export  of  defense  articles  or 
defense  services  to  Pakistan  pursuant  to  the 
waiver  authority  of  that  Title  is  subject  to  the 
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same  requirements  as  are  applicable  to  the 
export  of  items  described  in  section  36(c)  of 
the  Arms  Export  Control  Act  and  the 
Administration  is  treating  authorization  for 
the  requested  export  consistent  with  these 
provisions. 

The  transaction  described  in  the  attached 
certification  involves  the  export  of  spare 
parts  for  the  rebuild  of  M113  armored 
personnel  carriers  to  Pakistan. 

The  United  States  Government  is  prepared 
to  authorize  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 
Sincerely. 

Paul  V.  Kelly. 

Assistant  Secretary,  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DTC  192-02 
The  Honorable  J.  Dennis  Hastert,  Speaker  of 
the  House  of  Representatives. 

July  26,  2002. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
9001(e)  of  Public  Law  106-79  and  consistent 
with  section  36(c)  of  the  Arms  Export  Control 
Act,  I  am  transmitting,  herewith,  certification 
of  a  proposed  license  for  the  export  of 
defense  articles  to  Pakistan. 

The  President  made  a  determination  in  a 
manner  consistent  with  Title  IX  of  the 
Department  of  Defense  Appropriations  Act, 
Fiscal  Year  2000  (Public  Law  106-79)  to 
waive  sanctions  on  Pakistan  in  connection 
with  the  Glenn  Amendment  and  related 
provisions,  as  reported  to  you  by  separate 
letter.  Under  Title  IX,  the  issuance  of  a 
license  for  the  export  of  defense  articles  or 
defense  services  to  Pakistan  pursuant  to  the 
waiver  authority  of  that  Title  is  subject  to  the 
same  requirements  as  are  applicable  to  the 
,  export  of  items  described  in  section  36(c)  of 
the  Arms  Export  Control  Act  and  the 
Administration  is  treating  authorization  for 
the  requested  export  consistent  with  these 
provisions. 

The  transaction  described  in  the  attached 
certification  involves  the  export  of  J-69 


aircraft  engines  and  )-69  engine  fuel  control 
imits  to  Pakistan. 

The  United  States  Government  is  prepared 
to  authorize  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 
Sincerely. 

Paul  V.  Kelly, 

Assistant  Secretary.  Legislative  Affairs. 

Enclosiu«:  Transmittal  No.  DTC  201-02 
The  Honorable  J.  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
July  26,  2002. 

Dear  Mr.  Speaker:  Pursuant  to  section 
9001(e)  of  Public  Law  106-79  and  consistent 
with  section  36(c)  of  the  Arms  Export  Control 
Act,  I  am  transmitting,  herewith,  certification 
of  a  proposed  license  for  the  export  of 
defense  articles  to  Pakistan. 

The  President  made  a  determination  in  a 
manner  consistent  with  Title  IX  of  the 
Department  of  Defense  Appropriations  Act, 
Fiscal  Year  2000  (Public  Law  106-79)  to 
waive  sanctions  on  Pakistan  in  connection 
with  the  Glenn  Amendment  and  related 
provisions,  as  reported  to  you  by  separate 
letter.  Under  Title  IX,  the  issuance  of  a 
license  for  the  export  of  defense  articles  or 
defense  services  to  Pakistan  pursuant  to  the 
waiver  authority  of  that  Title  is  subject  to  the 
same  requirements  as  are  applicable  to  the 
export  of  items  described  in  section  36(c)  of 
the  Arms  Export  Control  Act  and  the 
Administration  is  treating  authorization  for 
the  requested  export  consistent  with  these 
provisions. 

The  transaction  described  in  the  attached 
certification  involves  the  export  of 
components  for  armored  combat  vehicles  to 
Pakistan. 

The  United  States  Government  is  prepared 
to  authorize  the  expor:  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights  and  arms  control 
considerations. 


More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 
Sincerely. 

Paul  V.  Kelly. 

Assistant  Secretary,  Legislative  Affairs. 

Enclosure:  Transmittal  No.  DTC  203-02 
The  Honorable ).  Dennis  Hastert.  Speaker  of 

the  House  of  Representatives. 
July  26,  2002. 

Dear  Mr.  Speaker:  Pursuant  to  section  36(c) 
and  (d)  of  the  Arms  Export  Control  Act,  I  am 
transmitting,  herewith,  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount 
of  $50,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  export  of  defense 
services,  technical  data  and  defense  articles 
to  Turkey  to  support  the  manufacture  and 
assembly  of  four  (4)  737  Airborne  Early 
Warning  &  Control  (AEW&C)  Systems  with 
associated  spares  and  support  equipment, 
plus  an  option  for  two  (2)  additional  systems 
for  the  Government  of  Turkey. 

The  United  States  Government  is  prepared 
to  Hcense  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely. 

Paul  V.  Kelly. 

Assistant  Secretary,  Legislative  Affairs. 

Enclosure:  Transmittal  No.  DTC  204-02 
IFR  Doc.  02-21330  Filed  9-17-02:  8:45  am) 
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Part  IV 

Department  of 
Agriculture 

Federal  Crop  Insurance  Corporation 

7  CFR  Parts  400,  407  and  457 
General  Administrative  Regulations, 
Subpart  T— Federal  Crop  Insurance 
Reform,  Insurance  Implementation, 
Regulations  for  the  1999  and  Subsequent 
Reinsurance  Years;  Group  Risk  Plan  of 
Insurance  Regulations  for  the  2001  and 
Succeeding  Crop  Years;  and  the  Common 
Crop  Insurance  Regulations,  Basic 
Provisions;  Proposed  Rule 
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DEPARTMENT  OF  AGRICULTURE 
Fedaral  Crop  Insurance  Corporation 

7  CFR  Parts  400, 407  and  457 
RtN  0563-AB85       , 

General  Administrative  Regulations, 
Subpart  T— Federal  Crop  Insurance 
Reform,  Insurance  Implementation, 
Regulations  for  ttw  1999  and 
Subsequent  Reinsurance  Years;  Group 
Risk  Plan  of  Insurance  Regulations  for 
ttM  2001  and  Succeeding  Crop  Years; 
and  the  Common  Crop  Insurance 
Regulations,  Basic  Provisions 

AGENCY:  Federal  Crop  Insurance 

Corporation,  USDA.     . 

ACTION:  Proposed  rule  with  request  for 

comments. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  proposes  to  amend 
subpart  T  in  the  General  Administrative 
Regulations  (7  CFR  part  400,  subpart  T); 
the  Group  Risk  Plan  of  Insurance 
Regulations  (7  CFR  part  407);  and  the 
Common  Crop  Insurance  Regulations, 
Basic  Provisions  (7  CFR  part  457).  The 
intended  effect  of  this  action  is  to  make 
revisions  mandated  by  the  Federal  Crop 
Insurance  Act  (Act),  as  amended  by  the 
Agriciiltural  Risk  Protection  Act  of  2000 
(ARPA),  and  to  make  other  changes  and 
clarify  existing  policy  provisions  to 
better  meet  the  needs  of  the  insured. 
DATES:  Written  comments  and  opinions 
on  this  proposed  rule  will  be  accepted 
until  close  of  business  October  18,  2002 
and  will  be  considered  when  the  rule  is 
to  be  made  final.  Comments  on  the 
information  collection  requirements 
must  be  received  on  or  before  November 
18. 2002.       I      I 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments  to 
the  Director,  Product  Development 
Division,  Risk  Management  Agency, 
United  States  Department  of 
Agriculture,  6501  Beacon  Drive,  Stop 
0812,  Room  421,  Kansas  City,  MO 
64133-4676.  Comments  titled  "Basic 
Provisions"  may  also  be  sent  via  the 
Internet  to 

DiTectorPDD@rm.fcic.usda.gov.  A  copy 
of  each  response  will  be  available  for 
public  inspection  and  copying  from  7:00 
a.m.  to  4:30  p.m.,  CDT,  Monday  through 
Friday,  except  holidays,  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  or  a  copy  of  the 
Cost-Benefit  Analysis,  contact  Janice 
Nuckolls,  Insurance  Management 
Specialist,  Research  and- Development, 
Product  Development  Division,  Risk 
Management  Agency,  at  the  Kansas  City, 


MO  address  listed  above,  telephone 
(816) 926-7730. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  rule  has  been  determined  to  be 
significant  for  the  purposes  of  Executive 
Order  12866  and,  Uierefore,  it  has  been 
reviewed  by  the  Office  of  Management 
and  Budget  (OMB). 

Cost-Benefit  Anal3rsis 

A  Cost-Benefit  Analysis  has  been 
completed  and  is  available  to  interested 
persons  at  the  Kansas  City  address  listed 
above.  In  summary,  the  analysis  finds 
that  changes  in  the  rule  will  have 
positive  potential  benefits  for  insureds 
who  do  not  engage  in  program  abuse. 
The  liberalized  prevented  planting 
provisions  will  be  beneficial  to  two 
groups  of  producers.  One  group  is  made 
up  of  those  who,  under  current 
provisions,  would  forgo  the  full 
prevented  planting  payment  on  a  first 
crop  in  order  to  plant  a  second  crop. 
Under  the  proposed  rule,  such 
producers  will  receive  a  reduced 
prevented  planting  pajonent  to  at  least 
partially  compensate  for  pre-planting 
costs  incurred  on  the  first  crop.  The 
second  group  will  be  made  up  of 
producers  who  change  planting 
decisions  and  plant  a  second  crop  that 
would  not  have  been  planted  imder 
current  provisions.  In  taking  this  action, 
these  individuals  will  reveal  that  they 
perceive  a  positive  economic  benefit 
relative  to  the  options  offered  them  by 
current  provisions.  Effects  of  the 
prevented  planting  provisions  on  total 
program-wide  prevented  planting 
payments  and  the  cost  of  insurance  are 
indefinite.  Whether  those  pa)anents  and 
costs  increase  or  decrease  and  the 
magnitude  of  any  such  change  will 
depend  on  the  proportion  of  reduced 
prevented  planting  payments  made 
under  the  proposed  rule  that  are  taken 
by  producers  who  would  have  taken  a 
full  versus  zero  pajmient  under  current 
provisions.  Double  insurance  provisions 
of  the  proposed  rule  reduce  the 
incentive  for  program  abuse  that  is 
perceived  to  have  occurred  under 
current  provisions.  New  sanctions  for 
failure  to  report  required  information  or 
for  misreporting  material  information 
should  also  reduce  program  abuse.  Over 
time,  if  program  abuse  is  decreased, 
premium  reductions  may  result.  Such 
reductions  would  be  beneficial  to 
producers  who  do  not  abuse  the 
program.  However,  because  the  amount 
of  abuse  that  currently  occurs  cannot  be 
measured  with  existing  data,  immediate 
rate  adjustments  are  not  appropriate. 
Rather,  such  adjustments  should  be 
made  when  adequate  loss  experience  is 


available  to  support  actuarial 
calculations  that  satisfy  appropriate 
credibility  standards. 

Paperwork  Reduction  Act  of  1995 

In  accordance  with  section  3507(j)  of 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501),  the  information 
collection  and  record  keeping 
requirements  included  in  the  proposed 
rule  have  been  submitted  for  approval  to 
the  Office  of  Management  and  Budget 
(OMB).  Please  send  your  written 
comments  to  the  Office  of  Information 
and  Regulatory  Affiurs,  OMB,  Attention: 
Desk  Officer  for  RMA,  Washington,  DC 
20503.  A  comment  to  OMB  is  best 
assured  of  having  its  full  effect  if  OMB 
receives  it  within  30  days  of  publication 
of  this  proposed  rule. 

We  are  soliciting  comments  fi-om  the 
public  concerning  our  proposed 
information  collection  and  record 
keeping  requirements.  We  need  this 
outside  input  to  help  us: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary^ 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  has  practical 
utility; 

(2)  Evaluate  the  accuracy  of  our 
estimate  of  the  burden  of  Uie  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(3)  &ihance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond  (such  as  through  the  use 
of  appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.  permitting 
electronic  submission  responses.) 

The  collections  of  information  for  this 
rule  revise  the  Multiple  Peril  Crop 
Insurance  Collections  of  Information 
0563-0053,  which  expire  February  28, 
2005. 

Title:  Multiple  Peril  Crop  Insurance 
(Common  Crop  Insurance  Regulations, 
Basic  Provisions  and  GRP). 

Abstmct:  This  rule  amends  the 
existing  General  Administrative 
Regulations.  7  CFR  part  400,  subpart 
T — Federal  Crop  Insurance  Reform, 
Insurance  Implementation;  Group  Risk 
Plan  of  Insurance  Regulations,  7  CFR 
part  407,  and  the  Common  Crop 
Insurance  Regulations,  7  CFR  part  457. 

Subpart  T  is  revised  to  remove 
reference  to  the  term  "limited  coverage" 
and  to  revise  the  definition  of 
"approved  jaeld"  in  conformance  with 
the  amendments  to  the  Act. 
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The  Group  Risk  Plan  of  liisurance 
Regulations  are  revised  to:  (1)  Clarify 
which  policy  is  in  effect  when  a 
producer  inadvertently  has  more  than 
one  policy  in  effect;  (2)  clarify  that 
procedures  and  handbooks  established 
by  FCIC  will  be  used  to  administer  the 
policy  and  if  there  is  a  conflict  between 
these  documents  and  the  terms  of  the 
policy.  Act  or  regulations,  the  terms  of 
the  policy.  Act  or  regulations  will 
contrc^;  (3)  add  and  revise  definitions 
and  provisions  for  clarification  and  as 
needed  to  implement  the  amendments 
to  the  Act;  (4)  add  new  sanctions  for 
misreporting  acreage  information;  (5) 
add  provisions  to  reqmre  insurance  be 
imder  one  policy  when  the  same  people 
are  involved  in  multiple  farming 
operations  or  are  in  the  same  family  or 
household;  (6)  consolidate  the 
provisions  in  the  policy  regarding  the 
effect  of  feilure  to  timely  pay  premium 
or  administrative  fees,  dlow  voidance  to 
the  beginning  of  the  crop  year  when  a 
person  fails  to  make  payments  imder  the 
terms  of  a  payment  agreement,  and 
specify  that  premium  must  be  paid  by 
the  termination  date  even  if  a  claim  is 
outstanding,  and  that  failuire  to  do  so 
will  result  in  termination  and 
ineligibility  in  accordance  with  the 
terms  of  the  policy;  (7)  allow  a  written 
agreement  to  remain  in  place  for  up  to 
four  years  unless  conditions  imder 
which  it  was  issued  change;  (8)  clarify 
that  any  USDA  employee  has  access  to 
the  farm  or  records  for  the  purpose  of 
compliance  efforts;  (9)  add  provisions 
allovtring  review  of  loss  determinations 
when  there  is  an  issue  of  whether  or  not 
"good  farming  practices"  were  followed; 
(10)  delete  provisions  that  allowed 
arbitration  to  resolve  disputes  between 
insurance  providers  and  producers;  (11) 
clarify  provisions  regarding  collection  of 
information  on  the  application  and 
require  social  security  numbers  for  all 
persons  having  a  substantial  beneficial 
interest  in  the  insiued  crop;  (12)  clarify 
that  contract  changes  are  effective  when 
filed  with  the  Office  of  the  Federal 
Register  and  that  they  will  be  published 
on  the  RMA  website;  and  (13) 
implement  revisions  to  the  Act 
regarding  indemnities  and  premiums  for 
multiple  crops  planted  on  the  same 
acreage  in  a  crop  year. 

The  Common  Crop  Insurance 
Regulations  are  revised  to:  (1)  Clarify 
which  policy  is  in  effect  when  a 
producer  inadvertently  has  more  than 
one  policy  in  effect;  (2)  remove  "good 
faith  and  reliance  on  misrepresentation" 
provisions.  (3)  Clarify  that  procedures 
and  handbooks  established  by  FCIC  will 
be  used  to  administer  the  policy  and  if 
there  is  a  conflict  between  these 


documents  and  the  terms  of  the  policy, 
Act  or  regulations,  the  terms  of  the 
policy.  Act  or  regulations  will  control; 
(4)  add  definitions  and  provisions 
needed  to  insure  acreage  grown  under 
an  organic  farming  practice;  (5)  add 
definitions  and  provisions  needed  to 
implement  provisions  contained  in  the 
Federal  Crop  Insurance  Act  regarding 
multiple  crops  on  the  same  acreage  in 
the  same  crop  year;  (6)  clarify 
provisions  regarding  collection  of 
information  on  the  application  and 
require  social  securi^  numbers  for  all 
persons  having  a  substantial  beneficial 
interest  in  the  insured  crop;  (7)  specify 
that  premium  must  be  paid  by  the 
termination  date  even  if  a  claim  is 
outstanding,  and  that  failure  to  do  so 
will  result  in  termination  and 
ineligibility  in  accordance  with  the 
terms  of  the  policy;  (8)  allow  retroactive 
policy  voidance  when  a  person  fails  to 
make  payments  under  the  terms  of  a 
payment  agreement;  (9)  add  a 
requirement  to  provide  supporting 
records  of  past  production  history  when 
a  claim  is  filed,  and  add  sanctions  when 
actual  production  history  (APH) 
information  has  been  misreported  and 
results  in  a  yield  more  than  five  percent 
different  than  the  correct  yield;  (10) 
allow  revision  when  reported  yields  are 
inconsistent  with  APH  yields  for  other 
units  or  that  are  based  in  whole  or  in 
part  on  an  amount  of  acreage  less  than 
25  percent  of  the  current  acreage  in  the 
unit;  (11)  delete  provisions  allowing 
liberalization  of  policy  provisions;  (12) 
prohibit  revision  of  prevented  planting 
acreage  reports  after  submission  unless 
approved  by  the  insurance  provider; 
(13)  add  sanctions  for  misreporting 
information  on  the  acreage  report;  (14) 
specify  premium  must  be  paid  by  the 
termination  date  even  if  a  claim  is 
outstanding,  and  that  failure  to  do  so 
will  result  in  termination  and 
ineligibility  in  accordance  with  the 
terms  of  the  policy;  (15)  specify  that 
acreage  that  has  not  been  planted  and 
harvested  in  one  of  the  last  three  crop 
years  will  not  be  insured  unless  it  was 
not  planted  in  at  least  two  of  the 
previous  three  crop  years  to  comply 
with  a  USDA  program;  (16)  remove 
provision  that  allows  insurance  on 
acreage  that  has  been  prevented  from 
being  planted  in  the  last  3  crop  years; 
(17)  add  provisions  to  require  insurance 
be  under  one  policy  when  the  same 
people  are  involved  in  multiple  farming 
operations  or  are  in  the  same  family  or 
household;  (18)  prohibit  insurance  for 
damage  resulting  from  water  contained 
or  released  on  any  acreage  on  which 
there  is  a  water  easement:  (19)  add 
provisions  to  allow  coverage  for  losses 


resulting  frtim  failure  of  irrigation 
facilities  if  failure  is  due  to  an  insured 
cause;  (20)  require  earlier  notice  of 
prevented  planting;  (21)  restrict  the 
amount  of  a  prevented  planting 
payment  when  acreage  is  hayed,  grazed 
or  otherwise  harvested  for  animal  feed 
prior  to  the  calendar  date  for  the  end  of 
the  insurance  period;  (22)  prohibit 
prevented  planting  coverage  for  any 
acreage  on  which  any  pasture  or  other 
forage  crop  is  in  place  on  the  final 
planting  date;  (23)  add  provisions  to 
allow  a  producer  who  has  not  grown  a 
crop  in  a  certain  county  and  who 
obtains  acreage  in  that  county  after  the 
sales  closing  date  to  submit  an  intended 
acreage  report  within  10  days  after 
acreage  is  obtained;  (24)  add  provisions 
that  will  not  allow  a  prevented  planting 
benefit  when  a  producer  does  not  have 
remaining  eligible  acreage  for  the 
insured  crop  or  remaining  eligible  non- 
irrigated  acreage  of  another  crop:  (25) 
allow  a  written  agreement  to  remain  in 
place  for  more  than  one  year  unless 
conditions  under  which  it  was  issued 
change,  and  require  that  the  producer 
have  at  least  four  years  of  supporting 
records  when  requesting  insurance  for  a 
crop.  type,  variety  or  practice  not 
insurable  in  a  county; 

(26)  add  provisions  allowing  review 
of  loss  determinations  when  there  is  an 
issue  of  whether  or  not  "good  farming 
practices"  were  followed;  (27)  delete 
provisions  that  allowed  arbitration  to 
resolve  disputes  between  insurance 
providers  and  producers;  (28)  specify 
that,  if  the  producer  received 
compensation  from  another  party  for  a 
loss,  the  amount  received  from  them, 
not  to  exceed  the  amount  of  indemnity, 
must  be  repaid  to  the  insurance 
provider:  (29)  allow  separate  irrigated 
and  non-irrigated  units  when  borders 
can  be  discerned  by  changes  in  plant 
populations;  (30)  allow  unit  division  for 
acreage  grown  under  an  organic  farming 
practice;  and  (31)  require  producers  to 
elect  substitution  of  low  APH  yields  on 
or  before  the  sales  closing  date. 

Purpose:  The  purpose  of  this 
proposed  rule  is  to  add  provisions 
mandated  by  the  Agricultural  Risk 
Protection  Act  of  2000.  and  make  other 
changes  and  clarify  existing  policy 
provisions  to  better  meet  the  needs  of 
the  insured  and  the  insurance  company. 

Burden  statement:  The  information  . 
that  FCIC  collects  will  be  used  in 
offering  crop  insurance  coverage, 
determining  program  eligibility, 
establishing  a  production  guarantee, 
calculating  losses  qualifying  for  a 
payment,  combatiiig  fraud,  waste,  and 
abuse,  etc.  The  burden  hours  have 
increased  because  FCIC  assumes  more 
producers  will  obtain  crop  insurance 
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coverage  to  help  protect  their 
investments  against  risk  and  producers 
will  be  required  to  provide  more 
documentation  and  records  and  notify 
the  insurance  provider  more  often. 

Estimate  of  Burden:  We  estimate  that 
it  will  take  producers,  a  loss  adjuster, 
and  an  insurance  agent  an  average  of  1 
hour  to  provide  the  required 
information. 

Respondents:  Producers  and 
insurance  providers  including  their 
agents. 

Estimated  annual  number  of 
respondents:  1,310,527. 

Estimated  annual  number  of 
responses  per  respondent:  2.9. 

Estimated  annual  number  of 
responses:  3,818,865. 

Estimated  total  annual  burden  on 
respondents:  The  total  public  burden  for 
this  proposed  rule  is  estimated  at 
1,406,285  hours. 

Record  keeping  requirements:  FCIC 
requires  production  records  to  be  kept 
for  all  years  of  the  producer's  actual 
production  history.  However,  these 
records  are  retained  as  part  of  the 
normal  business  practice  and  FCIC's 
requirement  does  not  place  additional 
burden  on  insured  producers.  Therefore, 
FCIC  is  not  estimating  burden  related  to 
this  record  keeping  requirement. 

Unfunded  Mandates  Refbrm  Act  of 
1995  I 

Title  n  of  the  IJnfunded  Mandates 
Reform  Act  of  1995  (UMRA)  establishes 
requirements  for  Federal  agencies  to 
assess  the  effects  of  their  regulatory 
actions  on  State,  local,  and  tribal 
governments  and  the  private  sector. 
This  rule  contains  no  Federal  mandates 
(under  the  regulatory  provisions  of  title 
n  of  the  UMRA)  for  State,  local,  and 
tribal  governments  or  the  private  sector. 
Therefore,  this  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
UMRA. 

Executive  Order  13132 

It  has  been  determined  imder  section 
1(a)  of  Executive  Order  13132, 
Federalism,  that  this  rule  does  not  have 
sufficient  implications  to  warrant 
consultation  with  the  States.  The 
provisions  contained  in  this  rule  will 
not  have  a  substantial  direct  effect  on 
States,  or  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

Regulatory  Flexibility  Act 

This  regulation  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  New 
provisions  included  in  this  rule  will  not 


impact  small  entities  to  a  greater  extent 
than  large  entities.  The  amount  of  work 
required  of  the  insurance  companies 
delivering  and  servicing  these  policies 
will  not  increase  significantly  from  the 
amount  of  work  ciurently  required. 
Therefore,  this  action  is  determined  to 
be  exempt  fi-om  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605),  and  no  Regulatory  Flexibility 
Analysis  was  prepared. 

Federal  Assistance  Program 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

ExecutiTe  Order  1237^ 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372, 
which  require  intergovenmiental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115,  June  24, 1983. 

Executive  Order  12988 

This  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12988 
on  civil  justice  reform.  The  provisions 
of  this  rule  will  not  have  a  retroactive 
effect.  The  provisions  of  this  rule  will 
preempt  State  and  local  laws  to  the 
extent  such  State  and  local  laws  are 
inconsistent  herewith.  With  respect  to 
any  action  taken  by  FCIC  imder  the 
terms  of  the  crop  insurance  policy,  the 
administrative  appeal  provisions 
published  at  7  CFR  part  11  must  be 
exhausted  before  any  action  against 
FCIC  for  judicial  review  may  be  brought. 

Environmental  Evaluation 

This  action  is  not  expected  to  have  a 
significant  impact  on  the  quality  of  the 
human  environment,  health,  and  safety. 
Therefore,  neither  an  Environmental 
Assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

Background 

FCIC  proposes  to  amend  the  General 
Administrative  Regulations,  subpart  T- 
Federal  Crop  Insurance  Reform, 
Insurance  Implementation,  the  Group 
Risk  Plan  of  Insurance  Regiilations,  and 
the  Common  Crop  Insurance 
Regulations;  Basic  Provisions  to 
implement  program  changes  mandated 
by  the  Act,  as  amended  by  ARPA,  and 
make  other  changes  and  clarify  existing 
policy  provisions  to  better  meet  the 
needs  of  the  insured.  Five  significant 
changes  are  addressed  by  this  rule:  (1) 
Provisions  are  added  to  implement 
sections  of  ARPA  that  place  limits  on 
multiple  insurance  benefits  in  a  single 
crop  year.  The  provisions  provide  for 
insurance  payment  reductions  when 


two  crops  are  planted  on  the  same 
acreage  in  the  same  crop  year  and  both 
sustain  insurable  losses;  (2)  Prevented 
planting  provisions  are  modified  in 
accordance  with  the  provisions  of  ARPA 
to  allow  a  second  crop  to  be  planted 
when  the  first  crop  is  prevented  fitim 
being  planted.  In  this  case,  the 
prevented  planting  payment  will  be 
reduced  by  65.0  percent;  (3)  Several 
provisions  regarding  program  integrity 
are  addressed.  These  include  new 
tolerances  for  misreporting  of 
information  (e.g.,  a  5.0  percent  error 
tolerance  for  acreage  and  yield 
reporting).  In  addition,  a  new  sanction 
is  added  when  any  person  with  a 
substantial  beneficial  interest  in  an 
insured  crop  does  not  provide  a  social 
security  or  employer  identification 
number.  Thi§  new  sanction  will 
eliminate  program  vulnerability  caused 
by  persons  changing  entity  names  to 
avoid  ineligibility  or  changing 
previously  used  production  history;  (4) 
Provisions  allowing  arbitration  to  be 
used  to  settle  contract  disputes  are 
removed.  Arbitration  has  been   - 
determined  by  some  to  be  too 
expensive.  In  addition,  arbitration  was 
intended  to  resolve  any  dispute 
involving  acreage  determinations, 
approved  yield  calculations, 
determinations  of  production  to  count, 
or  other  factual  determinations. 
However,  in  practice,  it  has  been  used 
to  resolve  all  policy  disputes,  including 
policy  interpretation;  and  (5)  Provisions 
allowing  insiirance  for  organically 
grown  crops  are  added.  The  provisions 
of  ARPA  direct  RMA  to  include  organic 
farming  practices  as  "good  farming 
practices,"  thereby  making  such  crops 
insurable.  The  proposed  changes  are  as 
follows: 

1.  FCIC  proposes  to  amend  subpart  T 
to  remove  all  references  to  limited 
coverage  and  revise  the  definition  of 
additional  coverage  because  there  is  no 
longer  any  practical  distinction  between 
limited  and  additional  coverage.  The 
definition  of  "approved  5aeld"  is 
revised  to  allow  for  adjustments  in 
yields  authorized  by  section  508(g)(4)  of 
the  Act. 

2.  FCIC  proposes  to  amend  the  Group 
Risk  Plan  of  Insurance  Regulations  (7     - 
CFR  part  407)  as  follows: 

(a)  Section  407.2(d)  and  (e) — Combine 
and  specify  that  when  a  person  applies 
for  both  a  Catastrophic  Risk  Protection 
policy  and  an  additional  coverage 
policy  for  the  same  crop  in  the  same 
cOunty  for  the  same  crop  year,  and  the 
person  can  demonstrate  that  multiple 
contracts  of  insurance  were  not  the 
person's  fault,  the  additional  coverage 
policy  will  be  in  effect  and  the 
Catastrophic  Risk  Protection  policy  will 
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be  canceled  if:  both  policies  are  insured 
with  the  same  insurance  provider,  or  the 
policies  are  insured  with  different 
insurance  providers  and  both  insurance 
providers  agree.  Also  specify  that  if  both 
policies  are  additional  coverage  policies 
or  both  are  Catastrophic  Risk  Protection 
policies,  the  policy  with  the  earliest 
date  of  application  will  be  in  force, 
unless  both  policies  are  with  the  same 
insurance  provider  and  the  insurance 
provider  agrees  otherwise  or  both 
policies  are  with  different  insiuance 
providers  and  both  insurance  providers 
agree  otherwise; 

(b)  Section  407.6 — Remove  the  "good 
faith  reliance  on  misrepresentation" 
provisions  because  of  the  confusion 
surroimding  the  applicability  of  these 
provisions  and  to  avoid  the  perception 
that  FCIC  was  waiving  the  protection 
against  the  applicability  of  estoppel 
afforded  it  and  permitting  employees  to 
bind  FCIC  viith  their  errors; 

(c)  Section  407.9 — Amend  the  first 
paragraph  in  the  headings  of  both  the 
"FQC  policies"  and  "Reinsured 
policies"  sections  to  add  a  provision 
indicating  procedures  (including 
handbooks,  manuals,  and  directives) 
issued  by  FCIC  will  be  applied  when 
administering  the  policy.  This  change 
allows  introduction  of  procedures  into 
arbitration  and  appeal  proceedings.  Also 
remove  the  provisions  in  the  first 
paragraph  in  the  "FQC  policies"  section 
that  indicates  if  the  company  cannot 
pay  a  loss  it  will  be  paid  by  FCIC  and 
that  no  state  guarantee  fund  will  be 
liable  to  pay  the  loss,  and  place  those 
provisions  in  the  second  paragraph  in 
the  "Reinsured  policies"  section.  These 
provisions  only  apply  to  reinsured 
policies.  In  the  third  paragraph  under 
the  heading  of  "Both  policies",  change 
the  55  percent  reference  for  Catastrophic 
Risk  Protection  coverage  to  45  percent. 
Also  revise  the  following  sections  in 
§407.9: 

Section  1 — ^Definitions — Add 
definitions  of  "agricvdtural  commodity" 
and  "cover  crop,"  for  clarification  as 
these  terms  are  used  in  the  provisions. 
Also  add  definitions  of  "double-crop," 
"first  crop"  and  "second  crop"  because 
they  are  used  in  the  provisions  that 
limit  multiple  insurance  pajrments  on 
the  same  acreage  in  the  same  crop  year. 
Also  add  the  definition  of  "sustainable 
farming  practice"  and  revise  the 
definition  of  "good  farming  practices" 
to  include  sustainable  and  organic 
farming  practices  to  incorporate  the 
changes  made  to  the  Act  by  ARPA  and 
specify  that  if  producers  use  farming 
practices  that  are  not  conunonly  used  in 
the  area,  they  should  contact  their  crop 
insurance  provider  to  determine  if  such 
practice  is  insurable.  Revise  the 


definition  of  "catastrophic  risk 
protection"  to  specify  that  coverage  is 
equal  to  65  percent  of  the  expected 
county  yield  indemnified  at  55  percent 
of  the  maximum  protection  per  acre 
specified  in  the  actuarial  documents  to 
comply  with  the  requirements  of  the 
Federal  Crop  Insurance  Act.  Also  revise 
the  definition  of  "actuarial  dociunents" 
to  clarify  that  the  information  needed  to 
determine  the  premium  rate  is 
contained  in  the  actuarial  documents 
and  to  add  the  RMA  website  address  as 
a  location  of  where  the  actuarial 
dociunents  can  be  found.  Add  a 
definition  of  "substantial  beneficial 
interest"  to  clarify  the  amount  of 
interest  needed  and  the  status  of 
spouses; 

Section  3 — Add  provisions  indicating 
an  insured  can  elect  not  to  insure 
acreage  of  a  second  crop  when  there  is 
an  insurable  loss  for  planted  acreage  of 
a  first  crop,  and  to  limit  insurance  on 
the  third  or  subsequent  crop  on  the 
same  acreage  for  the  same  crop  year. 
Delete  provisions  in  section  3(d) 
because  they  have  been  combined  with 
provisions  contained  in  section  3(c); 

Section  7 — Clarify  that  it  is  the 
producer's  responsibility  to  accurately 
report  all  information  and  add  new 
sanctions  for  misreporting  acreage 
report  information.  Since  the  operation 
of  the  program  is  dependant  on  accurate 
reportLtig  by  producers,  stronger 
sanctions  are  imposed  to  ensure  that 
producers  completely  and  accurately 
report  material  information.  Revise  the 
provisions  to  require  insurance  under 
one  policy  when  the  same  people  are 
involved  in  multiple  farming  operations 
or  are  in  the  same  family  or  household. 
This  will  improve  program  integrity  by 
preventing  producers  from  forming 
multiple  entities  with  the  intent  to 
insure  acreage  imder  separate  policies  to 
gain  a  disproportionate  advantage: 

Section  8 — Add  provisions  that 
specify  that,  if  the  amount  of  premiimi 
and  administrative  fee  the  producer  is 
required  to  pay  for  any  acreage  exceeds 
the  liability  for  the  acreage,  coverage  for 
those  acres  will  not  be  provided; 

Section  9 — Revise  provisions  to  allow 
certain  written  agreements  to  remain  in 
place  for  more  than  one  crop  year.  Add 
provisions  indicating  that  supporting 
records  for  at  least  four  years  must  be 
provided  when  a  request  is  made  to 
insiure  a  crop,  type,  variety  or  practice 
that  is  not  insurable  in  the  county  to 
ensure  that  the  crop,  t)rpe,  variety,  or 
practice  can  be  used  successfully  before 
providing  insurance; 

Section  10 — Add  provisions  to  allow 
any  USDA  employee  to  have  access  to 
the  insured  crop  and  any  records 
pertaining  to  the  insurance  because  of 


the  changes  in  the  Act  that  enhances  the 
compliance  efforts  by  involving  other 
USDA  agencies.  Provisions  are  added 
indicating  that  foilure  to  retain  required 
records  will  result  in  no  indemnity 
being  due  and  premium  still  being  owed 
because  the  need  for  records  are  an 
integral  part  of  the  policy  because 
eligibility  and  premium  and 
indemnities  are  based  on  such  records. 
Without  these  records,  program  integrity 
cannot  be  maintained; 

Section  13 — Add  provisions 
indicating  which  policy  remains  in 
force  when  a  producer  inadvertently 
obtains  two  policies  on  the  same  crop  in 
the  same  county  for  the  same  crop  year; 

Section  14 — Clarify  that  a  promicer 
may  not  recover  attorneys  fees  or  other 
charges,  or  any  pimitive,  compensatory 
or  any  other  damages  except  contractual 
damages,  except  as  authorized  in  7  CFR 
400.352(b)(4); 

Section  15 — Revise  provisions  in  both 
the  FCIC  policies  and  Reinsured 
policies  by  removing  provisions 
regarding  payment  of  compensatory, 
punitive  or  other  damages,  attorneys 
fees,  or  other  charges  because  this 
language  is  clarified  in  section  14(c);  ' 

Section  16 — Add  provisions  allowing 
review  of  loss  determinations  regarding 
"good  farming  practices"  to  comply 
with  section  508(a)(3)  of  the  Act.  Delete 
the  provisions  regarding  arbitration. 
Arbitration  was  intended  to  be  an 
inexpensive  alternative  to  the 
administrative  appeals  process  that  was 
available  to  producers  that  were  directly 
insured  by  FCIC.  FCIC  has  received 
numerous  complaints  from  producers 
and  the  insurance  companies  regarding 
the  arbitration  process.  One  complaint 
is  that  arbitration  is  no  longer 
inexpensive.  Filing  fees  of  up  to  $7,500 
have  been  required  to  seek  arbitration. 
Another  problem  that  has  been 
identffied  is  what  constitutes  a  "fectual 
determination."  While  a  factual 
determination  was  intended  to  resolve 
matters  involving  acreage 
determinations,  approved  yield 
calculations,  determinations  of 
production  to  count,  etc.,  it  has  been 
used  to  handle  all  disputes  under  the 
policy,  including  policy  interpretation. 
Further,  there  have  been  numerous 
instances  where  state  law  has  been 
applied  even  though  state  law  is 
preempted  by  the  Act,  the  policy,  and 
the  regulations.  Other  complaints  have 
to  do  with  the  fact  that  many  producers 
fell  to  file  for  arbitration  before  filing  a 
judicial  appeal,  inconsistent  decisions 
that  have  been  rendered,  and  the 
potential  for  producers  and  insurance 
companies  to  abuse  the  system.  Further, 
FCIC  discovered  that  arbitration  has 
been  binding  on  the  parties.  Binding 
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arbitration  is  inconsistent  with  section 
508(j)  of  the  Act,  which  gives  producers 
the  right  to  file  judicial  appeals  within 
one  year  of  the  denial  of  the  claim. 
Given  that  arbitration  no  longer  serves 
the  purpose  for  which  it  is  intended, 
FCIC  has  elected  to  remove  the  process 
from  the  policy  and  permit  producers  to 
resolve  disputes  through  the  judicial 
process; 

Section  18 — Revise  the  effect  of 
failing  to  provide  the  social  security 
numbers  of  persons  with  substantial 
beneficial  interests  or  if  persons  with 
substantial  beneficial  interests  are 
ineligible  to  eliminate  the  program 
vulnerability  caused  by  changing  the 
identity  of  insureds.  Also  require  that 
all  entities  with  at  least  a  10  percent 
interest  in  the  insured  or  applicant 
provide  the  social  security  numbers  of 
all  persons  with  an  interest  in  the  entity. 
Consolidate  provisions  regarding  the 
effect  of  failure  to  timely  pay  premium 
or  administrative  fees,  allow  voidance 
effective  at  the  beginning  of  the  crop 
year  when  a  person  fails  to  make 
payments  under  the  terms  of  a  payment 
agreement,  and  specify  that  premium 
must  be  paid  by  the  termination  date 
even  if  a  claim  is  outstanding,  and  that 
failure  to  do  so  will  result  in 
termination  and  ineligibility  in 
accordance  with  the  terms  of  the  policy; 

Section  19— Clarify  that  policy 
changes  will  be  posted  on  die  RMA 
website  or  filed  with  the  Office  of  the 
Federal  Register  by  the  contract  change 
date  and  that  such  changes  are  available 
from  the  producer's  local  crop  insurance 
provider;  and 

Section  21 — Add  a  new  section  that 
specifies  the  amoimt  of  an  insurance 
payment  reduction  when  multiple  crops 
are  planted  on  the  same  acreage  in  the 
same  crop  year.  This  section  also 
specifies  the  amount  of  premium 
reduction  when  an  insiu-ance  payment 
is  reduced.  These  changes  are  made  to 
comply  with  the  provisions  of  the  Act 
that  limit  multiple  crop  insurance 
payments. 

3.  FCIC  proposes  to  amend  the 
Common  Crop  Insurance  Regulations  (7 
CFR  part  457)  as  follows: 

(a)  Section  457.2(d) — Revise  to  specify 
that  when  a  person  applies  for  both  a 
Catastrophic  Risk  Protection  policy  and 
an  additional  coverage  policy  for  the 
same  crop  in  the  same  coimty  for  the 
same  crop  year,  and  the  person  can 
demonstrate  that  mvdtiple  contracts  of 
insiirance  were  without  the  fault  of  the 
person,  the  additional  coverage  policy 
will  be  in  effect  and  the  Catastrophic 
Risk  Protection  policy  will  be  canceled 
if:  both  policies  are  insured  with  the 
same  insurance  provider;  or  the  policies 
are  insiued  with  different  insurance 


providers  and  both  insurance  providers 
agree.  Also  specify  that  if  both  policies 
are  additional  coverage  policies  or  both 
are  Catastrophic  Risk  Protection 
policies,  the  policy  with  the  earliest 
date  of  application  will  be  in  force, 
unless  both  policies  are  with  the  same 
insurance  provider  and  the  insurance 
provider  agrees  otherwise  or  both  are 
with  different  insurance  providers  and 
both  insurance  providers  agree 
otherwise; 

(b)  Section  457.6— Delete  the  "good 
faith  and  reliance  on  misrepresentation" 
provisions  contained  in  that  section 
because  of  the  confusion  surroimding 
the  applicability  of  those  provisions  and 
to  avoid  the  perception  that  FCIC  was 
waiving  the  protection  against  the 
applicability  of  estoppel  against  it  and 
permitting  employees  to  bind  FCIC  with 
their  errors; 

(c)  Section  457.8— Change  the 
preamble  to  make  it  clear  that  FCIC 
issued  procedures  (including 
handbooks,  manuals,  and  directives) 
will  be  used  in  the  administration  of  the 
policy  unless  they  are  in  conflict  with 
the  provisions  of  the  policy,  the  Act,  or 
the  regulations.  Also  revise  the 
following  sections  in  §  457.8: 

Section  1  (Additions) — Add 
definitions  of  "annual  crop"  and 
"perennial  crop"  to  distinguish  the 
difference  between  them.  Add 
definition  of  "average  yield"  to 
distinguish  the  difference  between  it 
and  the  approved  yield.  Add  definition 
of  "border"  since  that  term  has  been 
added  in  the  section  34  to  recognize 
different  planting  patterns  or  plant 
densities  as  borders  for  unit  division. 
Add  definitions  of  "buffer  zone," 
"certified  organic  acreage,"  "certifying 
agent,"  "organic  farming  practice," 
"organic  plan,"  "organic  standards," 
"prohibited  substance,"  "sustainable 
farming  practice"  and  "transitional 
acreage"  because  they  are  used  in  the 
provisions  to  comply  with  the  Act  that 
considers  scientifically  soimd 
sustainable  and  organic  fanning 
practices  to  be  recognized  good  farming 
practices.  Add  the  definitions  of 
"double-crop,"  "first  crop"  and  "second 
crop"  because  they  are  used  in 
provisions  which  limit  multiple 
insurance  payments  in  compliance  with 
the  requirements  of  the  Act.  Add  the 
definitions  of  "cover  crop," 
"disinterested  third  party,"  and 
"liability"  for  clarification  since  they 
are  used  in  other  provisions.  Add  the 
definition  of  "Secretary"  because  it  is 
used  in  the  definition  of  certifying 
agent. 

Section  1  (Deletions) — ^Delete  the 
definitions  of  "loss,  notice  of  and 
"damage,  notice  of"  because  these  terms 


are  not  needed  since  section  14  contains 
provisions  regarding  these  notices. 
Section  1  (Revisions) — Revise  the 
definition  of  "actuarial  documents"  to 
clarify  that  the  information  needed  to 
determine  the  premium  rate  is 
contained  in  the  actuarial  documents 
and  on  RMA's  website.  Revise  the 
definition  of  "agriciUtural  commodity" 
to  clarify  that  it  is  any  crop  or  other 
commodity  produced,  regardless  of 
whether  or  not  it  is  insiu-able.  Revise  the 
definition  of  "contract  change  date"  for 
clarification.  Revise  the  definition  of 
"crop  year"  to  specify  that  this 
definition  may  be  modified  by  the  Crop 
Provisions.  Revise  the  definition  of 
"delinquent  account"  to  include 
administrative  fees  and  interest  on 
amoimts  due.  Revise  the  definition  of 
"earliest  planting  date"  to  clarify  that  it 
applies  only  to  the  replanting  provisions 
of  the  policy.  Revise  die  definition  of 
"enterprise  unit"  to  clarify  that  acreage 
making  up  the  imit  must  be  planted 
acreage  (acreage  that  is  prevented  frttm 
being  planted  will  not  be  used  to  meet 
eligibility  requirements  for  an  enterprise 
unit).  Revise  the  definition  of  "field"  to 
clarify  that  separate  crops  or  planting 
patterns  do  not  create  separate  fields. 
Revise  the  definition  of  "good  farming 
practices"  to  include  sustainable 
farming  practices.  Revise  the  definition 
of  "non-contiguous"  to  specify  that  only 
tracts  separated  by  different  land 
ownership  will  qualify  as  non- 
contiguous units.  Revise  the  definition 
of  "practical  to  replant"  to  specify  the 
cost  of  seed  or  plants  will  not  be 
considered.  Revise  the  definition  of 
"prevented  planting"  by  specifying  that 
it  must  be  due  to  excess  moisture  or 
because  weather  conditions  are  such 
that  the  seed  would  not  be  expected  to 
germinate  or  produce  a  crop.  Also 
moved  current  language  contained  in 
the  definition  of  prevented  planting, 
regarding  the  insured  cause  of  loss  that 
prevented  planting  must  be  general  in 
the  surrounding  area  and  must  have 
prevented  other  producers  bom 
planting  acreage  with  similar 
characteristics,  to  the  prevented 
planting  provisions  contained  in  section 
17.  Revise  the  definition  of  "price 
election"  to  indicate  the  price  election 
may  be  contained  in  a  written 
agreement.  Revise  the  definition  of 
"replanting"  to  remove  the  requirement 
that  replacing  the  seed  or  plants  of  the 
same  crop  would  result  in  the 
expectation  of  producing  at  least  the 
yield  used  to  determine  the  production 
guarantee.  This  change  will  allow 
insurance  providers  to  determine  that  it 
is  practical  to  replant  after  the  final 
planting  date  if  other  producers  in  the 
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area  are  also  replanting,  even  though 
replanting  after  the  final  planting  date 
could  produce  yields  less  than  the 
jrields  used  to  determine  the  production 
guarantee.  Specify  that  the  same  seeds 
or  plants  must  be  placed  in  the  same 
insured  acreage  to  be  considered 
replanting.  Revise  the  definition  of 
"substantial  beneficial  interest"  to 
clarify  the  status  of  spouses.  Revise  the 
definition  of  "whole  farm  unit"  to 
clarify  that  the  acreage  making  up  the 
unit  must  be  planted  to  two  or  more 
insured  crops  and  that  acreage  that  is 
prevented  from  being  planted  will  not 
be  used  to  qualify  for  a  whole  farm  unit. 
Require  that  all  crops  for  which  the 
whole  farm  unit  structure  is  available 
must  be  included  in  the  whole  farm 
unit,  and  that  no  one  crop  can  constitute 
more  than  75  percent  of  the  total 
liability  of  all  insured  crops  in  the 
whole  farm  imit.  Also  require  that  all 
crops  in  the  whole  farm  imit  must  be 
insured  imder  the  same  plan  of 
insurance  and  with  the  same  insurance 
provider; 

Section  2 — Revise  the  provisions 
regarding  the  failure  to  provide  social 
seciirity  nimibers  of  persons  with  a 
substantial  beneficial  interest  or  if 
persons  with  a  substantial  beneficial 
interest  are  ineligible  to  eliminate  the 
vidnerability  caused  by  changing  the 
identity  of  insureds.  Also  require  that 
all  entities  with  at  least  a  10  percent 
interest  in  the  insured  or  applicant 
provide  the  social  security  numbers  of 
all  individuals  with  an  interest  in  the 
entity.  Clarify  provisions  regarding 
when  ineligibility  occurs  when  the 
producer  &ils  to  make  a  schedided 
payment  under  a  payment  agreement 
and  that  all  premium  and  administrative 
fees  must  still  be  paid  by  the 
termination  date  even  if  a  claim  is  still 
outstanding.  This  is  to  eliminate  the 
confusion  regarding  whether  producers 
are  ineligible  if  they  fail  to  pay  the 
premium  or  administrative  fees  by  the 
termination  date.  References  to  the 
nonstandard  classification  have  been 
removed  because  the  system  is  no 
longer  in  use; 

Section  3 — ^Add  provisions  indicating 
that  coverage  caimot  be  increased  if  a 
cause  of  loss  that  could  result  in  an 
insured  loss  is  present  at  the  time  the 
increase  is  requested.  Also  add  a 
provision  to  require  the  producer  to 
submit  previous  crop  years  records  of 
production  in  any  year  that  a  claim  is 
made  if  such  records  have  not 
previously  been  provided.  A  sanction  is 
added  when  a  corrected  yield  is  lower 
than  95  percent  of  the  original  jdeld. 
This  change  is  necessary  to  protect  the 
integrity  of  the  crop  insurance  program 
because  the  operation  of  the  program 


relies  heavily  on  the  accurate  reporting 
by  producers.  A  tolerance  of  5  percent 
is  included  to  be  consistent  with 
tolerances  in  other  aspects  of  the 
program.  However,  the  receipt  of 
complete  and  accurate  information  is 
crucial  to  the  program.  Clarify  that 
yields  may  also  be  adjusted  if  they  are 
inconsistent  with  other  similarly 
situated  units  unless  the  producer  can 
demonstrate  a  physical  basis  for  the 
discrepancy  (e.g.,  hail  or  other  insured 
causes,  etc.),  or  if  a  small  amoimt  of 
acreage  is  used  to  establish  the  jrield 
(representative  samples  cannot  be  used 
to  establish  yields  except  when 
representative  samples  are  used  to 
calcidate  any  indemnity).  Given  the  ease 
in  which  production  can  be  shifted  to 
create  losses  or  to  increase  approved 
yields,  the  policy  must  provide  a 
mechanism  to  allow  correction  when 
the  siUTounding  yields  show  that  the 
reported  jields  are  not  accurate,  unless 
the  producer  can  show  that  there  is  a 
physical  reason  for  the  difference  in 
yields.  Add  provisions  stating  that  an 
assigned  yield  will  be  used  to  calaUate 
the  approved  yield  for  the  first  crop 
when  a  second  crop  is  planted  after  the 
first  crop  is  prevented  from  being 
planted.  This  change  is  made  to 
conform  with  section  508A(c)(3)  of  the 
Act; 

Section  4 — Clarify  that  contract 
changes  will  be  filed  vtrith  the  Office  of 
the  Federal  Register  or  placed  on  RMA's 
website  by  the  contract  change  date  and 
vnll  be  available  frvm  the  local  crop 
insurance  provider; 

Section  5 — Delete  the  liberalization 
provisions  because  they  conflict  with 
the  preamble  to  the  Basic  Provisions; 

Section  6 — ^Add  provisions  indicating 
that  insureds  cannot  revise  the  acreage 
report  vtrithout  consent  after  reporting 
any  prevented  planting  acreage.  Clarify 
that  it  is  the  producer's  responsibility  to 
accurately  report  all  information  and 
add  new  sanctions  for  misreporting 
acreage  report  information.  Since  the 
operation  of  the  program  is  dependent 
on  accurate  reporting  by  producers, 
stronger  sanctions  are  imposed  to 
ensure  that  producers  completely  and 
accurately  report  material  information; 

Section  7— Clarify  that  the 
information  needed  to  calculate  the 
premium  and  premium  adjustments  are 
in  the  actuarial  dociunents  since  the 
rates  themselves  may  no  longer  be 
included  in  the  actuarial  dociunents. 
Add  provisions  stating  that  coverage 
will  not  be  provided  if  the  amoimt  of 
premium  and  administrative  fee  the 
producer  is  required  to  pay  exceeds  the 
liability  for  the  acreage; 

Section  8 — Clarify  that  the  crop  is  not 
insurable  if  the  information  needed  to 


insure  it  is  not  in  the  actuarial 
documents,  or  if  the  crop  is  grown  using 
a  farming  practice  or  is  a  type,  class  or 
variety  that  is  not  adapted  to  the  area. 
Add  provisions  stating  that  a  farming 
practice,  type,  class,  or  variety  that  is 
not  established  or  widely  used  in  an 
area  may  not  be  considered  a  good 
farming  practice.  This  change  is  made  to 
ensure  that  determinations  of 
insurability  are  consistent  with  good 
farming  practices; 

Section  9 — Change  provisions  to 
allow  insurance  on  acreage  when  it  has 
not  been  planted  in  the  previous  three 
crop  years  if  the  producer  can  show  that 
the  acreage  was  not  planted  in  at  least 
2  of  those  years  to  comply  with  another 
USDA  program,  or  when  the  acreage 
constitutes  5  percent  or  less  of  the 
planted  acreage  in  the  unit.  This  is  to 
clarify  the  number  of  years  that  the 
acreage  can  not  be  planted  to  comply 
with  another  USDA  program  and  to 
avoid  the  uninsurability  of  acreage 
when  a  deminimus  amount  of  acreage  is 
uninsurable.  Add  provisions  indicating 
that  coverage  will  not  be  provided  for 
acreage  on  which  the  insured  cr6p  is 
damaged  unless  the  crop  is  replanted 
when  practical  in  a  timely  manner.  Add 
provisions  to  allow  producers  to  elect 
not  to  insure  a  crop  planted  after  a  first 
crop  to  avoid  reductions  to  a  first  crop 
indemnity  when  there  is  a  loss  on  the 
second  crop.  Add  provisions  to  prohibit 
insurance  for  any  crop  following  a 
second  crop  unless  the  producer 
provides  records  proving  that  a  third 
crop  has  been  produced  and  harvested 
in  the  past; 

Section  10 — Change  provisions  to 
require  insurance  under  one  policy 
when  the  same  people  are  involved  in 
multiple  forming  operations  or  are  in 
the  same  family  or  household.  This  will 
improve  program  integrity  by 
preventing  producers  from  forming 
multiple  entities  with  the  intent  to 
insure  acreage  under  separate  policies  to 
gain  a  disproportionate  advantage; 

Section  12 — ^Revise  the  insurable 
cause  of  loss  provisions  to  indicate  that 
all  insurable  causes  of  loss  must  be  due 
to  acts  of  nature,  except  cases  in  which 
the  policy  specifically  covers  loss  of 
revenue  due  to  reduced  prices  in  the 
marketplace.  Change  provisions  to 
prohibit  payments  for  losses  due  to 
water  released  from  levee  systems, 
dams,  or  reservoir  projects  on  any 
acreage  on  which  there  is  a  water 
easement.  This  change  prevents  . 
payments  on  acreage  that  is  flooded 
fi^quendy  and  where  consideration  has 
been  received  for  the  right  to  flood  land. 
Add  provisions  to  allow  coverage  for 
losses  caused  by  failure  of  irrigation 
facilities  or  equipment  if  the  foilure  is 
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due  to  an  insured  cause  of  loss.  Add  a 
provision  to  exclude  causes  of  loss 
where  the  damage  does  not  manifest 
until  the  crop  is  placed  in  storage  unless 
expressly  authorized  by  the  Crop 
Provisions  because  of  the  problems 
associated  with  notice  and  determining 
losses  after  the  production  has  been 
commingled; 

Section  14 — ^Revise  the  section 
heading  to  refer  to  situations  in  which 
a  producer  abandons,  destroys,  or  puts 
the  insured  crop  or  acreage  to  an 
alternative  use.  This  change  is  made  to 
clarify  that  this  section  also  includes 
duties  in  situations  other  than  when 
there  is  crop  damage  or  loss.  Remove 
provisions  that  allow  producers  to  file 
late  notices  of  loss.  This  change  will 
prevent  late  notices  of  loss  and  improve 
accuracy  of  loss  adjustment.  Add 
provisions  regarding  leaving 
representative  samples  of  the 
unharvested  crop  so  that  provisions 
applicable  to  most  annual  crops  can  be 
removed  from  the  Crop  Provisions  as 
they  are  revised.  Add  provisions  to 
allow  a  time  extension  to  submit  a  claim 
for  indemnity  to  allow  for  situations  in 
which  determinations  necessary  to 
finalize  a  claim  cannot  be  made  within 
60  days.  Add  a  72  hour  notice 
requirement  for  prevented  planting  to 
permit  the  reinsiu«d  company  to  verily 
the  cause  of  the  prevented  planting. 
Add  provisions  requiring  separate 
records  to  be  maintained  for  acreage 
subjectlo  the  indemnity  reductions 
because  a  second  crop  is  planted  on  the 
acreage  in  order  to  implement  changes 
required  by  section  508A  of  the  Act. 
Add  a  provision  indicating  a  claim  will 
be  denied  if  the  producer  fails  to 
comply  with  the  conditions  of  this 
section.  Add  provisions  allowing  the 
payment  of  claims  to  be  delayed  imtil 
the  amount  of  production  can  be 
determined  from  the  acreage  on  which 
a  second  crop  was  planted,  completion 
of  the  administrative  review  regarding 
good  farming  practices,  or  the 
investigation  of  a  past  or  present  claim 
by  USDA; 

Section  15 — Clarify  the  "appraised 
production"  provisions  by  specifying 
that  appraisals  are  only  used  when  the 
acreage  will  not  be  harvested  and  if  the 
acreage  is  later  harvested,  that 
production  must  be  reported.  If  the 
harvested  production  exceeds  the 
appraised  production,  the  indemnity 
will  be  adjusted  in  order  to  protect 
program  integrity  by  preventing  the 
overpayment  of  losses.  Add  provisions 
regarding  the  consequences  of  planting 
a  second  crop  on  acreage  where  the  first 
crop  had  failed  or  was  prevented  from 
being  planted  in  conformance  with 
section  508A  of  the  Act.  Add  a 


provision  requiring  the  producer  to 
show  proof  of  the  destruction  of  a  crop 
if  such  destruction  is  required  by  the 
Government  prior  to  collecting  an 
indenmity  to  ensiue  that  producers  are 
not  receiving  an  indemnity  based  on 
such  destruction  when  no  destruction 
occiured; 

Section  17 — Clarify  the  prevented 
planting  provisions  to  specify  that  the 
producer  must  have  been  prevented 
from  planting  dxuing  the  whole  planting 
season,  not  just  the  last  few  days  to 
protect  program  integrity  by  avoiding 
paying  claims  to  producers  who  had  the 
ability  to  timely  plant  the  crop  and 
elected  not  to  do  so  until  it  was  too  late. 
Clarify  the  terms  "surrounding  area" 
and  "Acreage  with  similar 
characteristics".  Clarify  that  the 
premium  for  prevented  planted  acreage 
will  be  the  same  as  for  planted  acreage 
unless  reduced  in  accordance  with 
section  15(f)  pertaining  to  second  crops. 
Clarify  that  uninsured  acreage  caimot  be 
used  to  determine  the  nimiber  of  acres 
eligible  for  prevented  planting.  Add 
provisions  to  allow  a  producer  who  has 
not  grown  a  crop  in  a  certain  county  and 
who  obtains  acreage  in  that  county  after 
the  sales  closing  date  to  submit  an 
intended  acreage  report  within  10  days 
after  acreage  is  obtained.  No  cause  that 
will  or  could  prevent  planting  can  be 
evident  at  the  time  the  acreage  is 
obtained:  This  change  will  allow  a 
producer  to  establish  eligible  prevented 
planting  acres  for  acreage  obtained  after 
the  sales  closing  date.  Revise  provisions 
to  clarify  that  the  minimum  acres  or 
production  specified  in  a  processor 
contract  is  used  when  calculating  the 
number  of  acres  eligible  for  prevented 
planting.  Modify  the  requirement  to  call 
prevented  planting  acreage  the  same 
crop  that  is  in  the  field  when  it  is  clear 
the  crop  intended  for  the  remainder  of 
the  field  would  not  have  been  the  same 
because  of  rotation  requirements  or 
processor  contract  requirements.  Clarify 
that  prevented  planting  acres  are  limited 
to  the  nimiber  of  acres  for  which  the 
producer  is  required  to  pay  either  cash 
or  share  rent  when  acreage  is  leased. 
This  change  will  prevent  payment  on 
acreage  in  which  a  producer  has  no 
financial  interest.  Revise  provisions 
containing  requirements  for  double- 
cropped  acreage,  and  to  allow  a 
prevented  planting  payment  for  a  first 
crop  when  a  second  crop  is  planted  after 
the  late  planting  period  for  the  first 
crop.  This  change  is  made  to  conform  to 
section  508A  of  the  Act.  Add  provisions 
that  prohibit  a  payment  if  any  pasture 
or  forage  crop  is  in  place  on  the  acreage 
during  the  time  that  planting  of  the 
insured  crop  generally  occurs  in  the 


area.  Add  provisions  that  prohibit  a 
payment  for  any  acreage  if  at  the  time 
the  acreage  is  obtained,  a  cause  of  loss 
has  occiured  that  will  or  could  prevent 
planting.  Add  a  provision  to  specify  that 
administrative  fees  will  not  be  charged 
for  the  crop  upon  which  the  prevented 
planting  acreage  is  based,  if  switching 
the  prevented  planting  crop  results  in 
an  extra  administrative  fee  the  producer 
would  not  have  been  required  to  pay 
had  the  acreage  not  been  switched  to  the 
other  crop.  Also  added  a  provision  to 
specify  that  if  a  producer  is  prevented 
from  planting  a  non-irrigated  crop  and 
the  producer  does  not  have  any 
remaining  eligible  prevented  planting 
acreage  for  that  crop  and  also  does  not 
have  any  other  remaining  eligible 
prevented  planting  acres  for  any  other 
crop  imder  a  non-irrigated  practice,  no 
prevented  planting  payment  will  be 
made.  These  changes  are  made  to 
improve  program  integrity; 

Section  18 — Revise  provisions  to 
allow  written  agreements  to  remain  in 
place  for  more  than  one  crop  year 
provided  the  conditions  imder  which  it 
was  issued  remain  constant.  Revise  the 
provisions  to  allow  application  for  a 
written  agreement  after  the  sales  closing 
date,  if  submitted  in  accordance  with 
FCIC  approved  procedure.  Add 
provisions  indicating  that  supporting 
records  for  at  least  foitt  years  must  be 
provided  when  a  request  is  made  to 
insure  a  crop,  type,  variety  or  practice 
that  is  not  insurable  in  the  coimty  to 
allow  for  a  determination  of  proper 
jdelds  and  to  ensure  that  the  crop,  type, 
variety,  or  practice  can  be  used 
successfully  before  providing  insurance. 
This  will  eliminate  the  possibility  of 
buying  losses; 

Section  20  (for  both  FCIC  policies  and 
reinsured  policies] — Add  provisions 
allowing  review  of  loss  determinations 
regarding  "good  farming  practices"  to 
comply  with  section  508(a)(3)  of  the 
Act.  Delete  the  provisions  regarding 
arbitration.  Arbitration  was  intended  to 
be  an  inexpensive  alternative  to  the 
administrative  appeals  process  that  was 
available  to  producers  that  were  directly 
insured  by  FCIC.  FCIC  has  received 
numerous  complaints  from  producers 
and  the  insurance  companies  regarding 
the  arbitration  process.  One  complaint 
is  that  arbitration  is  no  longer 
inexpensive.  Filing  fees  of  up  to  $7,500 
have  been  reqtiired  to  seek  arbitration. 
Another  problem  that  has  been 
identified  is  what  constitutes  a  "factual 
determination."  While  a  factual 
determination  was  intended  to  resolve 
matters  involving  acreage 
determinations,  approved  yield 
calculations,  determinations  of 
production  to  count,  etc.,  it  has  been 
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used  to  handle  all  disputes  under  the 
policy,  including  policy  interpretation. 
Further,  there  have  been  numerous 
instances  where  state  law  has  been 
applied  even  though  state  law  is 
preempted  by  the  Act.  the  policy,  and 
the  regulations.  Other  complaints  have 
to  do  with  the  fact  that  many  producers 
fail  to  file  for  arbitration  before  filing  a 
judicial  appeal,  inconsistent  decisions 
that  have  been  rendered,  and  the 
potential  for  produces  and  insurance 
companies  to  abuse  the  system.  Further, 
FCIC  discovered  that  arbitration  has 
been  binding  on  the  parties.  Binding 
arbitration  is  inconsistent  with  section 
508(j)  of  the  Act,  which  gives  producers 
the  right  to  file  judicial  appeals  within 
one  year  of  the  denial  of  the  claim. 
Given  that  arbitration  no  longer  serves 
the  purpose  for  which  it  is  intended, 
FQC  has  elected  to  remove  the  process 
from  the  policy  and  permit  producers  to 
resolve  disputes  through  the  judicial 
process; 

Section  21 — ^Add  provisions  to  allow 
any  USDA  employee  to  have  access  to 
the&rm  and  records  pertaining  to  the 
insurance  because  of  the  changes  in  the 
Act  that  enhances  the  compliuice 
efforts  by  involving  other  USDA 
agencies.  Provisions  are  added  to  clarify 
that  records  used  to  establish  the  basis 
of  a  replant  payment  must  be 
maintained  for  3  years.  Clarify  that  the 
record  retention  requirements  also 
apply  to  records  used  to  establish  the 
insurance  guarantee.  Provisions  are 
added  indicating  that  failiue  to  retain 
required  records  will  result  in  no 
indenmity  or  replant  or  prevented 
planting  payment  being  due  and 
premium  still-being  owed  because  the. 
need  for  records  are  an  integral  part  of 
the  policy  because  eligibility  and  the 
guarantees,  premium  and  indemnities 
are  based  on  such  records.  Without 
these  records,  program  integrity  cannot 
be  maintained; 

Section  22 — Add  provisions 
indicating  which  policy  remains  in 
force  when  a  producer  inadvertenUy 
obtains  two  policies  on  the  same  crop  in 
the  same  coimty  for  the  same  crop  year; 

Section  24 — ^Add  provisions 
indicating  when  interest  begins  to 
accrue  on  unpaid  administrative  fees 
and  revise  provisions  to  allow  amounts 
owed  to  FCIC  to  be  collected  by 
administrative  offset; 

Section  30 — Specify  that  if  an  insured 
receives  any  funds  from  someone  else, 
the  insured  must  repay  the  insurance 
provider  the  amount  received  from 
them,  not  to  exceed  the  amount  of 
indenmity  paid  to  the  insured; 

Section  34 — Clarify  the  provisions 
regarding  the  reporting  requirements  for 
enterprise  luiits.  Add  provisions 


indicating  the  basic  unit  structure  will 
be  applied  if  a  producer  elects  a  whole 
farm  unit  but  does  not  qualify  for  it. 
Revise  the  provisions  to  remove  the 
requirement  to  have  a  discernible  break 
in  the  planting  pattern  at  the  boundaries 
between  optional  units  and  to  require 
only  that  a  clear  and  discernible  border 
be  maintained  between  optional  units. 
This  change  eliminates  the  undue 
burden  on  producers  to  change  their 
planting  patterns  between  optional  uiuts 
such  as  between  irrigated  and  non- 
irrigated  acreage  aroimd  a  center  pivot 
and  now  allows  the  producer  to  use 
other  means,  such  as  plowing  bare 
strips,  to  separate  the  acreage.  Revise 
the  provisions  regarding  the  record 
keeping  requirements  to  qualify  for 
optional  units  to  clarify  that  even 
though  producers  must  maintain 
records  by  optional  units  to  qualify  for 
such  unit  structure  in  the  next  crop 
year,  approved  yields  will  still  be  based 
on  four  years  of  production  history  as 
required  by  the  Act.  Add  provisions  to 
allow  separate  optional  imits  for  acreage 
insured  imder  an  organic  farming 
practice; 

Section  36 — ^Revise  provisions  to 
specify  that  one  or  more  actual  yields 
used  to  calculate  the  actual  production 
history  yield  that  are  lessihan  60  ' 
percent  of  the  transitional  jield  due  to 
drought,  flood  or  other  act  of  nature, 
may  be  replaced  with  a  yield  equal  to 
60  percent  of  the  transitional  yield  that 
was  applicable  for  the  crop  year  in 
which  the  replacement  occurs,  if  the 
producer  elects  such  option  by  the  sales 
closing  date  for  the  insured  crop. 
Ciurent  provisions  do  not  specify  this 
option  had  to  be  elected  by  the  sales 
closing  date,  nor  do  they  specify  that  the 
producer  can  elect  to  have  any  one  or 
all  such  yields  replaced;  and 

Section  37 — ^Aad  provisions  allowing 
insurance  for  crops  grown  using  organic 
farming  practices.  This  change  is  made 
to  comply  with  provisions  contained  in 
ARPA  that  require  organic  ferming 
practices  to  be  considered  good  feiming 
practices.  Current  regulations  provide 
coverage  for  organic  forming  practices 
only  if  approved  by  written  agreeiqent. 
This  is  b(M»use  crop  insurance  premium 
rates  and  insurance  guarantides  have 
been  established  based  on  conventional 
forming  practices.  Written  agreements 
are  used  to  provide  a  premium  rate  and 
insurance  guarantee  appropriate  for  the 
risks  involved  with  organic  farming 
practices. 

Under  current  regulations,  if  a 
producer  utilizes  organic  farming 
practices  and  does  not  have  an 
approved  written  agreement,  the 
producer  will  be  insured  under  a 
conventional  fanning  practice. 


Therefore,  if  an  organic  producer  did 
not  have  an  approved  written  agreement 
and  suffered  a  loss,  but  the  loss  could 
have  been  avoided  by  using 
conventional  forming  practices,  such 
loss  would  not  be  covered.  However,  if 
a  producer  had  an  approved  written 
agreement,  any  loss  of  production 
would  be  covered  if  the  loss  was  a  result 
of  an  insured  cause,  provided  the 
producer  followed  the  approved  organic 
farming  practices. 

The  proposed  regulations  provide  the 
terms  and  conditions  under  which  crops 
grown  using  organic  farming  practices 
would  be  insured.  Written  agreements 
would  no  longer  be  necessary  undm  the 
proposed  regulations  for  crops  grown 
organically  in  coimties  for  which  the 
actuarial  documents  designate  a 
premium  rate  for  organic  fanning 
practices. 

4.  FQC  is  also  soliciting  comments 
regarding  the  definition  of  "limited 
resource  former"  contained  in  section  1 
of  the  Common  Crop  Insurance 
Regulations,  Basic  Provisions  (7  CFR 
457.8).  FCIC  understands  the  following 
definition  is  being  considered  for  use  by 
other  USDA  agencies: 

"A  Limited  Resource  Farmer/ 
Producer  has  one  or  more  of  the 
following  characteristics: 

(a)  Total  operator  household  income 
is  under  $20,000;  total  form  assets  are 
under  $150,000;  and  annual  gross  sales 
are  imder  $100,000. 

(b)  Total  gross  household  net  income, 
for  both  form  and  non-farm,  is  75 
percent  or  less  of  the  median  household 
income  level  for  the  state  or  coimty  of 
residence,  as  determined  by  State 
Conservationist. " 

Any  conunents  regarding  this 
definition  and  its  e^ct  on  the  crop 
insurance  program  are  welcome. 

List  of  Subjects  in  7  CFR  Parts  400, 407, 
and  457 

Administrative  practice  and 
procedure.  Claims,  Crop  insurance. 
Fraud,  Reporting  and  recordkeeping 
requirements. 

Proposed  Rule 

Accordingly,  as  set  forth  in  the 
preamble,  the  Federal  Crop  Insurance 
Corporation  proposes  to  amend  7  CFR 
part  400.  7  CFR  part  407,  and  7  CFR  part 
457  efiiective  for  the  2003  and 
succeeding  crop  years  for  all  crops  with 
a  contract  change  date  of  November  30. 
2002  or  latOT,  to  read  as  follows: 

PART400-QENERAL 
AOMMSTfUTIVE  REGULATIONS 

1.  The  authority  citation  for  7  CFR 
part  400  continues  to  read  as  follows: 
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Authority:  7  U.S.C.  1506(1).  1506(p). 

Subpart  T— Federal  Crop  Insurance 
Reform,  Insurance  implementation 

2.  Revise  the  heading  of  subpart  T  to 
read  as  set  forth  above. 

§400.650    [Amended] 

3.  In  §400.650,  remove  "limited 
coverage"  from  the  second  sentence. 

4.  In  §400.651: 

a.  Revise  the  definitions  of 
"additional  coverage"  and  "approved 
yield"; 

b.  Remove  "limited,"  from  the 
definition  of  "administrative  fee";  and 

c.  Remove  the  definition  of  "limited 
coverage". 

The  revisions  read  as  follows: 

§400.651    Definitions. 

***** 

Additional  coverage.  A  level  of 
coverage  greater  than  catastrophic  risk 
protection. 

*        *        *        *        » 

Approved  yield.  The  actual 
production  history  (APH)  yield 
determined  in  accordance  with  7  CFR 
part  400,  subpart  G,  including  any 
adjustment  elected  by  the  producer  in 
accordance  with  the  applicable  crop 
insurance  policy. 


§400.652    [Amendwl] 

5.  In  §400.652: 

a.  Remove  ".limited,"  from  paragraph 
(a): 

b.  Remove  the  words  "Limited  and" 
from  paragraph  (b)  and  capitalize  the 
first  letter  in  the  word  "additional";  and 

c.  Remove  the  words  "limited  and" 
from  paragraph  (d). 

§400.654    [Amended] 

6.  In  §400.654: 

a.  Remove  ",limited"  from  paragraph 
(a); 

b.  Remove  the  words  "limited  or" 
from  paragraph  (c)(6};  and 

c.  Remove  ",limited,"  from  paragraph 
(d). 


PART  407— GROUP  RISK  PLAN  OF 
INSURANCE  REGULATIONS  FOR  THE 
2003  AND  SUCCEEDING  CROP  YEARS 

7.  The  authority  citation  for  7  CFR 
part  407  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1506(1),  1506(p). 

8.  Amend  part  407  by  revising  the 
part  heading  as  set  forth  above. 

9.  Amend  §407.2  by: 

a.  Removing  paragraphs  (d)  and  (e), 
adding  a  new  paragraph  (d)  and 
redesignating  paragraphs  (f)  through  (h) 
as  paragraphs  (e)  through  (g) 
respectively;  and 


b.  Amend  newly  designated 
paragraph  (e)  by  replacing  the  phrase 
"§  407.8,  paragraph  21"  with  the  phrase 
"§407.9,  paragraph  15". 

The  revision  reads  as  follows: 

§  407.2    Avaiiabiiity  of  Federal  crop 
insurance. 

***** 

(d)(1)  Except  as  specified  in  paragraph 
(c)  of  this  section,  if  a  person  has  more 
than  one  contract  under  the  Act  that 
provides  coverage  for  the  same  loss  on 
the  same  crop  for  the  same  crop  year  in 
the  same  county,  all  such  contracts  shall 
be  voided  for  that  crop  year  and  the 
person  will  be  liable  for  the  premium  on 
all  contracts,  unless  the  person  can 
show  to  the  satisfaction  of  the 
Corporation  that  the  multiple  contracts 
of  insurance  were  without  the  fault  of 
the  person.  If  the  multiple  contracts  of 
insurance  are  shown  to  be  without  the 
fault  of  the  person  and: 

(i)  One  contract  is  an  additional 
coverage  policy  and  the  other  contract  is 
a  Catastrophic  Risk  Protection  policy, 
the  additional  coverage  policy  will 
apply  if  both  policies  are  with  the  same 
insurance  provider,  or  if  not,  both 
insurance  providers  agree,  and  the 
Catastrophic  Risk  Protection  policy  will 
be  canceled  (If  the  insurance  providers 
do  not  agree,  the  policy  with  the  earliest 
date  of  application  will  be  in  force  and 
the  other  contract  will  be  canceled);  or 

(ii)  Both  contracts  are  additional 
coverage  policies  or  both  are 
Catastrophic  Risk  Protection  policies, 
the  contract  with  the  earliest  signature 
date  on  the  application  will  be  valid  and 
the  other  contract  on  that  crop  in  the 
county  for  that  crop  year  will  be 
canceled,  unless  both  policies  are  with 
the  same  insurance  provider  and  the 
insurance  provider  agrees  otherwise  or 
both  policies  are  with  different 
insurance  providers  and  both  insurance 
providers  agree  otherwise. 

(2)  No  liability  for  indemnity  or 
premium  will  attach  to  the  contracts 
canceled  as  specified  in  paragraphs  (d) 
(l)(i)  and  (ii)  of  this  section. 


§407.6    [Removed  and  reserved] 

10.  Remove  and  reserve  §  407.6. 

§407.7    [Amended] 

11.  Amend  §  407.7  by  removing  the 
words  "Except  as  may  be  allowed  imder 
§  407.6,  and  at  the  sole  discretion  of  the 
Corporation,"  and  capitalizing  the  first 
letter  in  the  word  "no"  in  the  fourth 
sentence; 

12.  Amend  §407.9.  as  follows: 

al.  Revise  the  introductory  text  of  the 
section; 

a2.  Revise  the  first  paragraph  of  both 
the  "FCIC  policies"  and  "Reinsured 


policies"  sections,  and  revise  the  second 
paragraph  in  the  heading  of  the 
"Reinsured  policies"  section; 

b.  Amend  the  third  paragraph  in  the 
headings  of  the  "Both  Policies"  section 
by  replacing  the  number  "55"  with  the 
number  "45"; 

c.  Amend  section  1 — Definitions — ^by 
adding  definitions  of  "agricultural 
conmiodity,"  "cover  crop,"  "double- 
crop."  "first  crop."  "second  crop," 
"substantial  beneficial  interest."  and 
"sustainable  farming  practice"  and 
revising  the  definitions  of  "actuarial 
documents."  and  "good  farming 
practices."  Also  replace  the  number 
"55"  with  the  number  "45"  in  the 
definition  of  "catastrophic  risk 
protection"; 

d.  Revise  section  3(c); 

e.  Delete  section  3(d); 

f.  Amend  section  4(a)  by  replacing  the 
nimiber  "55"  with  the  number  "45"; 

g.  Amend  section  7(a)  by  deleting  the 
last  sentence; 

h.  Delete  section  7(c)  and  redesignate 
sections  3(d)  and  (e)  as  sections  3(c)  and 
(d).  respectively; 

i.  Revise  redesignated  sections  7(c) 
and  (d); 

j.  Add  new  sections  7(e)  and  (g)  and 
add  and  reserve  section  7(f); 

k.  Amend  section  8  by  deleting 
^  subsections  (g)  and  (h)  and  adding  a 
new  subsection  (g); 

1.  Revise  sections  9(c)  and  (d)  and  add 
sections  9(e)  and  (0; 

m.  Revise  section  10; 

n.  Revise  section  13; 

o.  Revise  section  14(c); 

p.  Amend  section  15(c)  by  deleting 
the  second  sentences  in  both  the  FCIC 
and  the  Reinsured  policy  versions; 

q.  Revise  section  16; 

r.  Revise  section  18(b); 

s.  Revise  sections  18(e)  introductory 
text,  (e)(1).  (e)(3),  (e)(5)  through  (e)(7), 
and  (e)(9)  and  (e)(10)  and  add 
subsection  (e)(ll); 

t.  Revise  section  19(b);  and 

u.  Add  a  new  section  21  between  the 
first  piaragraph  of  section  20  and  the 
example  immediately  following  that 
paragraph. 

The  revised  and  added  sections  read 
as  follows: 

§  407.9    Group  risk  plan  common  policy. 

The  provisions  of  the  Group  Risk  Plan 
Common  Policy  for  the  2003  and 
succeeding  crop  years  are  as  follows: 

***** 

[FCIC  policies] 

This  insurance  policy  establishes  a  risk 
management  program  developed  by  the 
Federal  Crop  Insurance  Corporation  (FCIC), 
an  agency  of  the  United  States  Government, 
under  the  authority  of  the  Federal  Crop 
Insurance  Act  (Act),  as  amended  (7  U.S.C. 
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1501  et  seq.).  AH  terms  of  the  policy  and 

rights  and  responsibilities  of  the  parties 
thereto  are  subject  to  the  Act  and  all 
regulations  under  the  Act  published  in  7  CFR 
chapter  IV.  The  provisions  of  this  policy  may 
not  be  waived  or  varied  in  any  way  by  the 
crop  insurance  provider,  an  agent  or  any 
other  agent  or  employee  of  the  crop 
insurance  provider,  FCIC,  the  Risk 
Management  Agency  (RMA)  or  the  Farm 
Service  Agency  (FSA).  Procedures  (including 
handbooks,  manuals,  and  directives)  issued 
by  us  and  published  on  the  RMA  Web  site 
at  http://www.rma.usda.gov/  or  a  successor 
Web  site  will  be  used  in  the  administration 
of  this  policy.  If  there  is  a  conflict  between 
the  provisions  of  your  policy,  the  Federal 
Crop  Insurance  Act  (Act),  or  the  regulations 
published  at  7  CFR  chapter  IV  and  the 
procedures  issued  by  us,  the  terms  of  your 
policy,  the  Act,  or  such  regulations  control. 
All  provisions  of  state  and  local  laws  in 
conflict  with  the  provisions  of  this  policy  as 
published  at  7  CFR  part  407  are  preempted 
and  the  provisions  of  this  policy  control. 


[Reinsured  policies] 

This  insurance  policy  establishes  a  risk 
management  program  developed  by  the 
Federal  Crop  Insurance  Corporation  (FCIC), 
an  agency  of  the  United  States  Government, 
under  the  authority  of  the  Federal  Crop 
Insurance  Act  (Act),  as  amended  (7  U.S.C. 
1501  et  seq.]. 

This  insurance  policy  is  reinsured  by  FCIC 
under  the  provisions  of  the  Act.  All  terms  of 
the  policy  and  rights  and  responsibilities  of 
the  parties  are  subject  to  the  Act  and  all 
regulations  under  the  Act  published  in  7  CFR 
chapter  IV.  The  provisions  of  this  policy  may 
not  be  waived  or  varied  in  any  way  by  the 
crop  insurance  provider,  an  agent  or  any 
other  agent  or  employee  of  the  crop 
insurance  provider,  PQC.  the  Risk 
Management  Agency  (RMA)  or  the  Farm 
Service  Agency  (FSA).  Procedures  (including 
handbooks,  manuals,  and  directives)  issued 
by  FCIC  and  published  on  the  RMA  Web  site 
at  http://www.rma.usda.gov/oi  a  successor 
Web  site  will  be  used  in  the  administration 
of  this  policy.  If  there  is  a  conflict  between 
the  provisions  of  your  policy,  the  Federal 
Crop  Insurance  Act  (Act),  or  the  regulations 
published  at  7  CFR  chapter  IV  and  the 
procedures  issued  by  FCIC,  the  terms  of  your 
policy,  the  Act,  or  such  regulations  control. 
AH  provisions  of  State  and  local  law  in 
conflict  with  the  provisions  of  this  policy  as 
published  in  7  CFR  part  407  are  preempted 
and  the  provisions  of  such  part  will  control. 
In  the  event  that  we  cannot  pay  a  loss,  the 
claim  will  be  settled  in  accordance  with  the 
provisions  of  the  policy  and  paid  by  FQC. 
No  state  guarantee  hind  will  be  liable  to  pay 
the  loss. 
***** 

1.  Definitions. 

***** 

Actuarial  documents.  The  material  for  the 
crop  year  which  is  available  for  public 
inspection  in  your  insurance  provider's  local 
office  and  published  on  RMA's  Web  site  at 
http://www.rma.usda.gov/  or  a  successor 
Web  site,  and  which  shows  the  maximum 
protection  per  acre,  expected  county  yield. 


coverage  levels,  information  needed  to 
determine  the  premium  rates,  practices, 
program  dates,  and  other  related  information 
regarding  crop  insurance  in  the  county. 

***** 

Agricultural  commodity.  Any  crop  or  other 
commodity  produced,  regardless  of  whether 
or  not  it  is  insurable. 

***** 

Cover  crop.  A  crop  that  is  commonly 
planted  in  the  area  for  erosion  control  or 
green  manure  and  is  generally  left  in  place 
for  one  gro%ving  season. 

***** 

Double-cmp.  The  practice  of  produciiig 
two  or  more  crops  for  harvest  on  the  same 
acreage  in  the  same  crop  year. 

*  *         *        *         * 

First  crop.  With  respect  to  a  single  crop 
year  and  any  specific  crop  acreage,  the  first 
instance  that  an  agricultural  commodity  is 
planted  for  harvest  or  prevented  from  being 
planted  and  is  insured  under  the  authority  of 
the  Act.  For  example,  if  winter  wheat  that  is 
not  insured  is  planted  on  acreage  that  is  later 
planted  to  soybeans  that  are  insured,  the  first 
crop  would  be  soybeans.  If  the  winter  wheat 
was  insured,  it  would  be  the  first  crop. 
***** 

Good  farming  practices.  The  forming 
practices  that  are  commonly  used  in  the  area 
where  the  crop  is  produced,  including 
sustainable  farming  practices,  that  are 
recognized  by  FQC  to  be  necessary  for  the 
crop  to  make  normal  progress  toward 
maturity  and  to  be  compatible  with  the 
agronomic  and  weather  conditions  in  the 
area.  For  crops  grown  under  an  organic 
practice,  the  farming  practices  approved  by  a 
private  organization  or  government  agency 
that  certifies  organic  products  in  accordance 
with  7  CFR  part  205  and  is  accredited  in 
accordance  with  the  requirements  of  the 
Federal  Organic  Food  Production  Act  of 
1990.  If  you  use  a  farming  practice  not 
commonly  used  in  the  area,  you  should 
contact  us  to  determine  if  such  practice  is 
insurable. 

•  ****. 

Second  crop.  With  respect  to  a  single  crop 
year,  any  agricultural  commodity  that  is 
planted  immediately  following  a  first  crop  on 
the  same  acreage.  The  second  crop  may  be 
the  same  or  a  different  agricultural 
commodity  as  the  first  crop,  except  the  term 
does  not  extend  to  a  replanting  of  a  first  crop 
when  it  is  required  by  the  policy.  A  cover 
crop,  planted  after  a  first  crop,  that  is  hayed, 
grazed  or  harvested  will  be  considered  a 
second  crop. 
****.* 

Substantial  beneficial  interest.  An  interest 
held  by  any  person  of  at  least  10  percent  in 
the  applicant  or  insured.  All  spouses  and 
children  that  reside  in  the  same  household 
will  be  considered  to  have  a  substantial 
beneficial  interest  in  the  applicant  or  insured 
unless  the  spouse  or  children  can  prove  that 
the  acreage  farmed  by  the  applicant  or 
insured  is  a  totally  separate  farming 
operation  in  accordance  with  FCIC  issued 
procedure  and  that  the  spouse  or  children 


derive  no  benefit  from  the  farming  operation 
of  the  insured  or  applicant. 

***** 

Sustainable  fanning  practice.  A  system  or 
process  for  producing  an  agricultural 
commodity  recognized  by  the  Natural 
Resources  Conservation  Service  (NRCS)  or  a 
successor  agency  as  likely  to  conserve  or 
enhance  natural  resources  and  the 
environment. 


3.  Insured  and  Insurable  Acreage. 

(c)  We  will  not  insure  any  acreage: 

(1)  Where  the  crop  was  destroyed  or  put  to 
another  use  during  the  crop  year  for  the 
purpose  of  conforming  with,  or  obtaining  a 
payment  under,  any  other  program 
administered  by  the  USDA; 

(2)  Where  you  have  failed  to  follow  good 
forming  practices  for  the  insured  crop  (If  any 
farming  practice  is  not  established  or  widely 
used  in  the  area,  it  may  not  be  considered  a 
good  farming  practice); 

(3)  Of  a  second  crop  if  you  elect  not  to 
insure  such  acreage  when  there  is  an 
insurable  loss  for  planted  acreage  of  a  first 
crop  and  you  intend  to  collect  an  unreduced 
indemnity  for  the  first  crop  acreage  in 
accordance  with  section  21  (You  must  make 
the  election  not  to  insure  acreage  of  a  second 
crop  on  or  before  the  acreage  reporting  date 
for  the  second  crop  and  you  must  report  the 
crop  acreage  that  will  not  be  insured  by  the 
applicable  acreage  reporting  date);  or 

(4)  Of  a  crop  that  is  planted  following  a 
second  crop  or  following  an  insured  crop  that 
is  prevented  from  being  planted  after  a  first 
crop,  unless  it  is  an  established  practice  in 
the  area  to  plant  three  or  more  crops  for 
harvest  on  the  same  acreage  in  the  same  crop 
year,  and  additional  coverage  insurance 
provided  under  the  authority  of  the  Act  is 
offered  for  the  third  or  subseouent  crop  in  the 
same  crop  year.  Insurance  will  only  be 
provided  for  a  third  or  subsequent  crop  as 
follows: 

(i)  You  must  provide  records  acceptable  to 
us  that  show: 

(A)  You  have  produced  and  harvested  the 
insured  crop  as  a  third  or  later  crop  on  the 
same  acreage  in  the  same  crop  year  in  at  least 
two  of  the  last  four  years  in  which  you 
produced  the  insured  crop;  or 

(B)  The  applicable  acreage  has  had  three  or 
more  crops  produced  and  harvested  on  it  in 
at  least  two  of  the  last  four  years  in  which 
the  insured  crop  was  grown  on  it;  and 

(ii)  The  amount  of  insurable  acreage  will 
not  exceed  100  percent  of  the  greatest 
number  of  acres  for  which  you  provide  the 
records  required  in  section  3(c)(4)(i)(A)  or 
(B). 
***** 

7.  Report  of  Acreage  and  Share. 

***** 

(c)  The  premium  amount  and  payment  of 
an  indemnity  will  be  based  on  your  insurable 
acreage  on  the  acreage  reporting  date  subject 
to  section  7(d). 

(d)  You  should  verify  all  information  on 
the  acreage  report  prior  to  submitting  it  to  us. 
If  you  report  information  that  results  in  an 
amount  of  policy  protection  95.0  to  105.0 
percent  of  the  corrected  policy  protection 
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amount  for  the  crop,  any  indemnity  will  be 
based  on  the  corrected  policy  protection 
amount.  If  the  information  you  reported 
results  in  an  amount  of  policy  protection  less 
than  95.0  percent  or  greater  than  105.0 
percent  of  the  corrected  policy  protection 
amount  for  the  crop,  no  indemnity  will  be 
due.  Even  though  there  is  no  indemnity  due, 
you  will  still  be  required  to  pay  the  premium 
due  under  the  policy  for  the  crop.  The 
premium  amount  used  for  this  purpose  will 
be  based  on  the  corrected  policy  protection 
amount. 

(e)  If  we  discover  that  you  have  incorrectly 
reported  any  information  on  the  acreage 
report  for  any  crop  year,  you  may  be  required 
to  provide  documentation  in  subsequent  crop 
.years  that  substantiates  your  report  of  acreage 

for  those  crop  years,  including,  but  not 
limited  to,  an  acreage  measurement  service  at 
your  own  expense. 

(f)  (Reserved] 

(g)  We  will  include  in  your  share  or  under 
your  policy  for  any  insured  crop,  any  acreage 
or  interest  held  by  a  corporation,  partnership, 
association,  or  other  legal  entity  in  which 
you  have  a  share  if  the  other  shareholders, 
stakeholders,  or  persons  affiliated  with  the 
corporation,  partnership,  association,  or 
other  legal  entity  are  all  members  of  your 
family  or  household  or  are  the  same  persons 
that  are  the  shareholders,  stakeholders,  or 
persons  affiliated  with  the  other  corporation, 
partnership,  jissociation,  or  other  legal  entity 
in  which  you  are  a  shareholder,  stakeholder 
or  otherwise  affiliated.  For  example,  if  you 
are  in  one  partnership  with  John  Doe  and 
Jane  Doe  that  insures  100  acres  and  you  enter 
a  different  partnership  with  John  Doe  and 
Jane  Doe,  that  rents  another  100  acres,  all  200 
acres  must  be  insured  under  the  original 
partnership  policy. 

8.  Administrative  Fees  and  Annual 
Premium. 

*  •         *         •  I       * 

(g)  If  the  amount  of  premium  (gross 
premium  less  premium  subsidy  paid  on  your 
behalf  by  FCIC)  and  administrative  fee  you 
are  required  to  pay  for  any  acreage  exceeds 
the  amount  of  policy  protection  for  the 
acreage,  coverage  for  those  acres  will  not  be 
provided  (no  premium  or  administrative  fee 
will  be  due  and  no  indemnity  will  be  paid 
for  such  acreage). 

9.  Written  Agreements. 

*  •         *         •         * 

(c)  If  approved,  the  written  agreement  will 
include  all  variable  terms  of  the  contract, 
including,  but  not  limited  to,  crop  practice, 
type  or  variety,  the  yield  or  other  basis  used 
to  determine  the  protection  per  acre, 
premium  rate  or  information  needed  to 
determine  the  premium  rate,  and  price 
election; 

(d)  Each  written  agreement  will  only  be 
valid  for  the  number  of  crop  years  specified 
in  the  written  agreement,  not  to  exceed  four 
years,  or  as  long  as  the  conditions  under 
which  the  agreement  was  issued  exist, 
whichever  time  period  ends  first  (Such 
conditions  include,  but  are  not  limited  to, 
farming  practices  used,  legal  description  of 
the  acreage,  practice,  types  or  varieties 
produced,  etc.  If  any  condition  changes,  you 
must  notify  us  immediately,  the  written 
agreement  will  no  longer  be  effective,  and 


you  must  request  a  new  written  agreement. 
Failure  to  immediately  notify  us  of  changed 
conditions  will  result  in  denial  of  liability 
under  the  terms  of  the  written  agreement.  If 
a  written  agreement  is  not  specifically 
renewed  after  it  expires,  insurance  coverage 
for  subsequent  years  will  be  in  accordance 
with  the  printed  policy); 

(e)  For  a  crop,  type,  variety  or  practice  that 
is  not  insurable  in  the  county,  you  must 
provide  at  least  four  years  of  records  to 
support  the  change  you  are  requesting  (If  you 
do  not  have  at  least  four  years  of  records  to 
support  the  requested  change,  your  request 
for  a  written  agreement  will  be  denied);  and 

(f)  Any  written  agreement  will  be  denied 
if  FCIC  determines  the  risk  is  excessive. 

10.  Access  to  Insured  Crop  and  Record 
Retention. 

(a)  We,  and  any  employee  of  USDA,  or  our 
employee,  agent  or  loss  adjuster  have  the 
right  to  examine  the  insured  crop  and  any 
records  relating  to  the  crop  and  this 
insurance  at  any  location  where  such  crop  or 
records  may  be  found  or  maintained,  as  often 
as  required.  Records  pertaining  to  the 
planting  of  the  insured  crop  and  your  net 
acres  must  be  retained  for  a  period  of  three 
years  after  the  end  of  the  crop  year  or  three 
years  after  the  date  of  final  payment  of  the 
indemnity,  whichever  is  later. 

(b)  We  may  extend  the  record  retention 
period  beyond  three  years  by  notifying  you 
of  such  extension  in  waiting. 

(c)  Failure  to  allow  access  to  the  crop  or 
records,  or  failure  to  maintain  records  will 
result  in  a  determination  that  no  indemnity 
is  due.  Even  though  no  indemnity  is  due,  you 
will  still  be  required  to  pay  the  premium  due 
under  the  policy. 
***** 

13.  Other  Insurance. 

Nothing  in  this  section  prevents  you  from 
obtaining  other  insurance  not  issued  imder 
the  authority  of  the  Act.  However,  unless 
specifically  required  by  policy  provisions, 
you  must  not  obtain  any  other  crop  insurance 
issued  under  the  authority  of  the  Act  on  your 
share  of  the  insured  crop.  If  you  cannot 
demonstrate  that  you  did  not  intend  to  have 
more  than  one  policy  in  effect,  you  may  be 
subject  to  the  sanctions  authorized  under  this 
policy,  the  Act,  or  any  other  applicable 
statute.  If  you  can  demonstrate  that  you  did 
not  intend  to  have  more  than  one  policy  in 
effect,  and: 

(a)  One  is  an  additional  coverage  policy 
and  the  other  is  a  Catastrophic  Risk 
Protection  policy: 

(1)  The  additional  coverage  policy  will 
apply  if  both  are  with  the  same  insurance 
provider,  or  if  not,  both  insurance  providers 
agree;  or 

(2)  The  policy  with  the  earliest  dat^of 
application  will  be  in  force  if  both  insurance 
providers  do  not  agree;  or 

(b)  Both  are  additional  coverage  policies  or 
both  are  Catastrophic  Risk  Protection 
policies,  the  policy  with  the  earliest  date  of 
application  will  be  in  force  and  the  other 
policy  will  be  void  unless  both  policies  are 
with: 

(1)  The  same  insurance  provider  and  the 
insurance  provider  agrees  otherwise;  or 

(2)  Different  insurance  providers  and  both 
insurance  providers  agree  otherwise. 


14.  Legal  Action  Against  Us. 

***** 

(c)  You  may  not  recover  any  attorneys  fees 
or  other  charges,  or  any  punitive, 
compensatory  or  any  other  damages  except 
contractual  damages,  except  as  authorized  in 
7  CFR  400.352(b)(4). 
*  *-*  *'•  , 

[FQC  policy) 

16.  Determinations. 

(a)  All  determinations  required  by  the 
policy  will  be  made  by  us.  If  you  disagree 
with  our  determinations,  you  may: 

(1)  Except  as  provided  in  section  16(a)(2). 
obtain  reconsideration  of  or  appeal  those 
determinations  in  accordance  with  appeal 
provisions  published  at  7  CFR  part  11;  or 

(2)  Request  a  reconsideration  of  our  loss 
determination  regarding  good  fanning 
practices  in  accordance  with  the  review 
process  established  for  this  purpose  and 
published  at  7  CFR  part  400,  subpart  J. 

(b)  In  any  appeal  or  reconsideration,  the 
terms  of  this  policy,  the  Act,  and  the 
regulations  published  at  7  CFR  chapter  IV  are 
binding  and  any  state  or  local  laws  that  are 
in  conflict  with  the  terms  of  the  policy,  the 
Act,  and  the  regulations  are  preempted. 

[Reinsured  policy] 

16.  Determinations. 

(a)  Except  as  provided  in  section  16(d),  you 
may  appeal  any  determination  made  by  FCIC 
in  accordance  with  appeal  provisions 
published  at  7  CFR  part  11. 

(b)  No  award  determined  by  appeal  or 
administrative  reconsideration  can  exceed 
the  amount  of  liability  established  or  which 
should  have  been  established  under  the 
policy. 

(c)  In  any  appeal  proceeding  or 
reconsideration,  the  terms  of  this  policy,  the 
Act,  and  the  regulations  published  at  7  CFR 
chapter  IV  are  binding  and  any  state  or  local 
laws  that  are  in  conflict  with  the  terms  of  the 
policy,  the  Act.  and  the  regulations  are 
preempted. 

(d)  If  you  do  not  agree  with  any  loss 
determination  made  regarding  good  farming 
practices,  you  may  request  reconsideration  of 
this  determination  in  accordance  with  the 
review  process  established  for  this  purpose 
and  published  at  7  CFR  part  400,  subpart  J. 
***** 

18.  Life  of  Policy,  Cancellation,  and         -' 
Termination. 
***"** 

(b)  Your  application  for  insurance  must 
contain  all  the  information  required  by  us  to 
insure  the  crop. 

(1)  Applications  that  do  not  contain  all 
social  security  numbers  and  employer 
identification  numbers  of  the  applicant  and 
all  social  security  numbers  of  individuals 
with  a  substantial  beneficial  interest  in  the 
applicant  and  shares,  as  applicable,  coverage 
level,  price  election,  crop,  type,  variety,  or 
class,  plan  of  insurance,  and  any  other 
material  information  required  to  insure  the    . 
crop,  are  not  acceptable. 

(2)  If  an  entity  has  an  interest  of  10  percent 
or  more  in  the  insured  or  applicant,  the 
social  security  number  of  all  individuals  with 
an  interest  in  the  entity  must  be  provided. 
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(3)  Notwithstanding  any  provision 
contained  in  7  CFR  part  400,  subpart  U,  if  we 
discover  that  a  person  with  a  substantial 
beneficial  interest  has  failed  to  provide  a 
social  security  number  or  if  a  person  with  a 
substantied  beneficial  interest  in  the  insured 
crop  is  ineligible: 

(i)  For  the  year  of  application,  the 
application  will  not  be  accepted  for  the 
insured  crop  for  which  the  social  security 
numbers  were  not  provided  or  the  person 
was  ineligible;  or 

(ii)  For  any  crop  year  after  the  year  of 
application,  no  indemnity  will  be  due  for  the 
insured  crop  for  which  the  social  security 
numbers  were  not  provided  or  the  person 
was  ineligible.  Even  though  no  indemnity  is 
due,  you  will  stUl  be  required  to  pay  20 
percent  of  the  premimn  due  under  ihe  policy 
to  offset  costs  incurred  by  us  in  the  service 
of  this  policy.  If  previously  paid,  the  balance 
of  the  premium  will  be  retiuTied.  No 
administrative  fee  will  be  due  for  such  crops. 

•  *         •         *         * 

(e)  The  premium,  administrative  fee,  and 
any  other  amount  due,  plus  any  accrued 
interest,  will  be  considered  delinquent  if  it  is 
not  paid  on  or  before  the  termination  date 
specified  in  the  Crop  Provisions  or  the  date 
contained  in  a  notice  to  you  of  overpayment 
or  any  payment  agreement.  Termination  may 
affect  your  eligibility  for  benefits  under  other 
USDA  programs.  Any  amount  due  to  us  for 
<any  crop  insured  by  us  under  the  authority 
of  the  Act  will  be  deducted  from  any 
indemnity  due  you  for  this  or  any  other  crop 
insured  with  us.  All  administrative  fees  and 
related  interest  are  owed  to  FQC  and  failure 
to  timely  pay  such  fees  when  due  may  also 
subject  you  to  other  administrative  offsets.  If 
any  premium,  administrative  fee,  and  any 
other  amount  due,  plus  any  accrued  interest, 
is  not  paid  on  or  before  the  termination  date 
for  the  crop  on  which  the  amount  is  due: 

(1)  For  a  policy  with  unpaid  administrative 
fees,  premium  or  related  interest,  the  policy 
will  terminate  effective  on  the  termination 
date  immediately  subsequent  to  the  billing 
date  for  the  crop  year; 

*  *         *         •         • 

(3)  Ineligibility  will  be  effective  on: 

(i)  The  date  that  a  policy  was  terminated 
for  the  crop  for  which  you  failed  to  pay 
premium,  an  administrative  fise,  and  any 
related  interest  owed; 

(ii)  The  payment  date  contained  in  any 
notification  of  indebtedness  for  any  overpaid 
indemnity,  if  you  fail  to  pay  the  amount 
owed  by  such  due  date;  or 

(iii)  The  termination  date  for  the  crop  year 
prior  to  the  crop  year  in  which  a  scheduled 
payment  is  due  under  a  payment  agreement 
if  you  fail  to  pay  the  amount  owed  by  any 
payment  date  in  such  payment  agreement; 
***** 

(5)  A  crop  policy  already  in  effect  at  the 
time  you  become  ineligible  will  not  be 
terminated  until  the  termination  date  for  that 
crop  policy  (If  you  are  ineligible,  you  may 
not  obtain  any  crop  insurance  under  the  Act 
until  payment  is  made  in  full,  you  execute 
an  agreement  to  repay  the  debt  and  make 
payments  in  accordance  with  the  agreement, 
or  you  file  a  petition  to  have  your  debts 
discharged  in  bankruptcy.  Dismissal  of  the 


bankruptcy  petition  before  discharge  will 
void  all  policies  in  effect  retroactive  to  the 
date  you  were  originally  determined 
ineligible  to  participate  and  any  indemnities 
paid  subsequent  to  that  date  must  be  repaid); 

(6)  If  you  execute  an  agreement  to  pay  the 
debt  and  fail  to  make  any  scheduled 
payment,  all  of  your  policies  will  be 
terminated  effective  on  the  termination  date 
for  the  crop  year  prior  to  the  crop  year  in 
which  you  failed  to  make  the  scheduled 
payment  and  no  indemnity  will  be  due  for 
that  year  (You  will  no  longer  be  eligible  to 
obtain  crop  insurance  by  execution  of  an 
agreement  to  pay  the  debt.  You  will  be 
ineligible  for  crop  insurance  until  the  debt  is 
paid  in  full  or  you  file  a  petition  to  discharge 
the  debt  in  bankruptcy.  Dismissal  of  the 
bankruptcy  petition  before  discharge  will 
void  all  policies  in  effect  retroactive  to  the 
date  you  were  originally  determined 
ineligible  to  participate  and  any  indemnities 
paid  subsequent  to  that  date  must  be  repaid); 

(7)  Once  the  policy  is  terminated,  it  cannot 
be  reinstated  for  the  current  crop  year  unless 
the  termination  was  in  error  because  you  did 
not  owe  any  amounts  or  you  paid  the 
amounts  owed  on  or  before  the  termination 
date;  « 
***** 

(9)  If  we  deduct  the  amount  due  from  an 
indemnity  owed  to  you,  the  date  of  payment 
for  the  purpose  of  determining  your 
eligibility  will  be  the  date  that  you  and  we 
sign  the  claim  for  indemnity  (If  the  claim  for 
indemnity  is  not  signed  by  you  and  us  by  the 
termination  date  or  if  the  claim  amount  does 
not  satisfy  the  debt,  all  amounts  owed  must 
still  be  paid  by  the  termination  date  or  the 
policy  will  be  terminated  and  you  will  not 
be  eligible  for  insurance  in  accordance  with 
this  paragraph). 

(10)  For  example,  if  crop  A,  with  a 
termination  date  of  October  31,  2001,  and 
crop  B,  with  a  termination  date  of  March  15, 
2002,  are  insured  and  you  do  not  pay  the 
premium  for  crop  A  by  the  termination  date, 
you  are  ineligible  for  crop  insurance  as  of 
October  31,  2001,  and  crop  A's  policy  is 
terminated  as  of  that  date.  Crop  B's  policy  is 
terminated  as  of  March  15,  2002.  If  you  enter 
an  agreement  to  repay  the  debt  on  April  25, 
2002.  the  earliest  date  by  which  you  can 
obtain  crop  insurance  for  crop  A  is  to  apply 
for  crop  insurance  by  the  October  31.  2002. 
sales  closing  date  and  for  crop  B  is  to  apply 
for  crop  insurance  by  the  March  15,  2003, 
sales  closing  date.  If  you  fail  to  make  a 
payment  which  was  scheduled  to  be  made  on 
April  1,  2003,  your  policy  will  terminate  as 
of  October  31,  2002,  for  crop  A.  and  March 
15,  2003.  for  crop  B.  and  no  indemnity  will 
be  due  for  that  crop  year  for  either  crop.  You 
will  not  be  eligible  to  apply  for  crop 
insurance  for  any  crop  until  after  the  debt  is 
paid  in  full  or  you  file  a  petition  to  discharge 
the  debt  in  bankruptcy. 

(11)  If  you  are  determined  to  be  ineligible 
under  section  18(e),  all  persons  with  a 
substantial  beneficial  interest  in  you  are  also 
ineligible  until  you  become  eligible  again. 

19.  Contract  Changes. 
***** 

(b)  Any  changes  in  policy  provisions, 
expected  county  yields,  maximum  amounts 
of  protection,'  premium  rates,  and  program 


dates  will  be  posted  on  the  RMA  Web  site  at 
http://www.rma.usda.gov/oT  a  successor 
website  or  filed  with  the  Office  of  the  Federal 
Register  not  later  than  the  contract  change 
date  contained  in  the  Crop  Provisions.  This 
information  will  be  available  to  you  from 
your  local  crop  insurance  provider. 
***** 

21.  Indemnity  and  Premium  Limitations. 

(a)  With  respect  to  acreage  where  you  are 
due  a  total  or  partial  loss  for  your  firat  crop 
in  the  crop  year,  except  in  the  case  of  double 
cropping  described  in  section  21(c): 

(1)  You  may  elect  to  not  plant  or  to  plant 
and  not  insure  a  second  crop  on  the  same 
acreage  for  harvest  in  the  same  crop  year  and 
collect  an  indemnity  payment  that  is  equal  to 
100  percent  of  the  insurable  loss  for  the  first 
crop;  or 

(2)  You  may  elect  to  plant  and  insure  a 
second  crop  on  the  same  acreage  for  harvest 
in  the  same  crop  year  and: 

(i)  Collect  an  indemnity  payment  that  is  35 
percent  of  the  insurable  loss  for  the  first  crop; 

(ii)  Be  responsible  for  a  premium  for  the 
first  crop  that  is  commensurate  with  the 
amount  of  the  indemnity  paid  for  the  first 
crop;  and 

(iii)  If  the  second  crop  does  not  suffer  an 
insurable  loss: 

(A)  Collect  an  indemnity  payment  for  the 
other  65  percent  of  insurable  loss  that  was 
not  previously  paid  under  section  21(a)(2)(i); 
and 

(B)  Be  responsible  for  the  remainder  of  the 
premium  for  the  first  crop  that  you  did  not 
pay  under  section  21(a)(2)(ii). 

(b)  The  reduction  in  the  amount  of 
indenmity  and  premium  specified  in  section 
21(a)(2)(i)  and  (ii)  will  apply  even  if  another 
person  plants  the  second  crop  on  any  acreage 
where  the  first  crop  was  planted.  The 
reduction  will  also  apply  if  a  volunteer  crop 
is  harvested  or  a  cover  crop  is  hayed,  grazed, 
or  otherwise  harvested.  In  the  event  you 
receive  cash  rent  for  any  acreage  on  which 
you  had  a  partial  or  total  loss  to  a  first  crop, 
any  indemnity  you  receive  for  the  first  crop 
will  be  limited  to  35  percent  of  the  insurable 
loss  for  the  first  crop,  regardless  of  whether 
or  not  a  second  crop  is  planted  or  a  second 
crop  suffers  an  insurable  loss  and  your 
premium  will  be  commensurate  with  the 
amount  of  indemnity  paid.  This  reduction 
will  not  apply  if  the  double-cropping 
requirements  described  in  section  21(c)  have 
been  met. 

(c)  You  may  receive  a  full  indemnity  for  a 
first  crop  when  a  second  crop  is  planted  on 
the  same  acreage  in  the  same  crop  year, 
regardless  of  whether  or  not  the  second  crop 
is  insured  or  sustains  an  insurable  loss,  if 
each  of  the  following  conditions  are  met: 

(1)  It  is  an  established  practice  in  the  area 
to  plant  at  least  two  crops  for  harvest  in  the 
same  crop  year 

(2)  The  second  or  more  crops  are 
customarily  planted  after  the  first  crop  for 
harvest  on  the  same  acreage  in  the  same  crop 
year  in  the  area; 

(3)  Additional  coverage  insurance  under 
the  authority  of  the  Act  is  available  on  the 
two  or  more  crops  that  are  double-cropped; 
and 

(4)  You  provide  records  acceptable  to  us  of 
acreage  and  production  that  show  you  have 
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double-cropped  acreage  in  at  least  two  of  the 
last  four  crop  years  in  which  the  first  crop 
was  planted,  or  that  show  the  applicable 
acreage  was  double-cropped  in  at  least  two 
of  the  last  four  crop  years  in  which  the  first 
crop  was  grown  on  it. 

(d)  The  receipt  of  a  full  indemnity  on  both 
crops  that  are  double-cropped  is  limited  to 
the  number  of  acres  for  which  you  can- 
demonstrate  you  have  double-cropped  or  that 
have  been  historically  double-cropped  as 
specified  in  section  21(c). 


PART  457— COMMON  CROP 
INSURANCE  REGULATIONS 

"13.  The  authority  citation  for  7  CFR 
part  457  continues  to  read  as  follows: 
Authority:  7  U.S.C.  1506(1),  1506(p). 

14.  Revise  §  457.2(d)  to  read  as 
follows: 

§457,2    Availability  Qf  Federal  crop 
insurance. 

*-      *        *        •    '     * 

{d){l)  Except  as  specified  in  paragraph 
(c)  of  this  section,  if  a  person  has  more 
than  one  contract  under  the  Act  that 
provides  coverage  for  the  same  loss  on 
the  same  crop  for  the  same  crop  year  in 
the  same  county,  all  such  contracts  shall 
be  voided  for  that  crop  year  and  the 
person  will  be  liable  for  the  premium  on 
all  contracts,  unless  the  person  can 
show  to  the  satisfaction  of  the 
Corporation  that  the  miUtiple  contracts 
of  insurance  were  without  the  fault  of 
the  person.  If  the  multiple  contracts  of 
insurance  are  shown  to  be  without  the 
fault  of  the  person  and: 

(i)  One  contract  is  an  additional 
coverage  policy  and  the  other  contract  is 
a  Catastrophic  Risk  Protection  policy, 
the  additional  coverage  policy  will 
apply  if  both  policies  are  with  the  same 
insurance  provider,  or  if  not,  both 
insurance  providers  agree,  and  the 
Catastrophic  Risk  Protection  policy  will 
be  canceled  (If  the  insurance  providers 
do  not  agree,  the  policy  with  the  earliest 
date  of  application  will  be  in  force  and 
the  other  contract  will  be  canceled);  or 

(ii)  Both  contracts  are  additional 
coverage  policies  or  both  are 
Catastrophic  Risk  Protection  policies, 
the  contract  with  the  earliest  signature 
date  on  the  application  will  be  valid  and 
the  other  contract  on  that  crop  in  the 
county  for  that  crop  year  will  be 
canceled,  imless  both  policies  are  with 
the  same  insurance  provider  and  the 
insurance  provider  agrees  otherwise  or 
both  policies  are  with  different 
insurance  providers  and  both  insurance 
providers  agree  otherwise. 

(2)  No  liability  for  indemnity  or 
premium  will  attach  to  the  contracts 


canceled  as  specified  in  paragraphs 
(d)(l)(i)  and  (ii)  of  this  section. 


§  457.6    [Removed  and  reserved] 

15.  Remove  and  reserve  §457.6. 

16.  Amend  §457.8,  Common  Crop 
Insurance  Policy  Basic  Provisions,  as 
follows: 

a.  Revise  the  first  paragraph  of  both 
the  "FCIC  PoUcies"  and  "Reinsured 
Policies"  sections  that  precede  the  Basic 
Provisions  Terms  and  Conditions; 

b.  Amend  section  1  by  adding 
definitions  for  "aimual  crop,"  "average 
yield,"  "border,"  "buffer  zone," 
"certified  organic  acreage,"  "certifying 
agent,"  "cover  crop,"  "disinterested 
third  party,"  "double-crop,"  "first 
crop,"  "liability,"  "organic  farming 
practice,"  "organic  plan,"  "organic 
standards,"  "perennial  crop," 
"prohibited  substance,"  "second  crop," 
"Secretary,"  "sustainable  farming 
practice"  and  "transitional  acreage." 
Further  amend  section  1  to  delete  the 
definitions  of  "loss,  notice  of  and 
"damage,  notice  of."  Also  amend 
section  1  to  revise  the  definitions  of 
"actuarial  documents,"  "agricultural 
commodity,"  "contract  change  date," 
"crop  year,"  "delinquent  account," 
"earliest  planting  date,"  "enterprise 
unit,"  "field,"  "good  farming  practices," 
"non-contiguous,"  "practical  to 
replant,"  "prevented  planting,"  "price 
election,"  "replanting,"  "substantial 
beneficial  interest,"  and  "whole  farm 
unit." 

c.  Revise  section  2(b); 

d.  Revise  section  2(e)  introductory 
text; 

e.  Revise  section  2(e)(3); 

f.  Revise  section  2(e)(5); 

g.  Revise  section  2(e)(6); 
h.  Revise  section  2(e)(7); 
i.  Revise  section  2(e)(9); 
j.  Revise  section  2(e)(10); 

k.  Add  a  new  section  2(e)(ll); 

1.  Revise  section  3(b); 

m.  Revise  section  3(d); 

n.  Redesignate  sections  3(e)  through 
(h)  as  sections  3(g)  through  (j), 
respectively  and  add  new  sections  3(e) 
and  (f); 

o.  Amend  the  last  sentence  in 
redesignated  section  3(g)  by  inserting  a 
comma  ","  after  the  word  insurance; 

p.  Revise  redesignated  section  3(i); 

q.  Revise  section  4(b); 

r.  Remove  and  reserve  section  5; 

s.  Revise  section  6(d); 

t.  Amend  section  6(e)  by  replacing 
"6(g)"  with  "6(f)"; 

u.  Revise  sections  6(f)  and  (g); 

V.  Revise  sections  7(a),  (b)  and  (d); 

w.  Delete  sections  7(e)(5)  .and  (6)  and 
redesignate  section  7{e)[7)  as  section 
7(e)(5); 


X.  Add  section  7(f); 

y.  Revise  sections  a(b)(iyand  (2); 

z.  Revise  sections  9(a)(1)  introductory 
text  and  9(a)(l)(i)(A); 

aa.  Amend  section  9(a)(l)(i)(B)  by 
deleting  the  word  "soybean"  and 
replacing  it  with  the  word  "soybeans" 
and  adding  the  word  "or"  after  the 
semicolon; 

bb.  Remove  section  9(a)(l)(i)(C)  and 
redesignate  section  9(a)(l)(i)(D)  as 
section  9(a)(l)(i)(C). 

cc.  Amend  section  9(a)(l)(ii)  by 
.deleting  "or"  at  the  end  of  the  text; 

dd.  Amend  section  9(aKl)  by 
redesignating  section  9(a)(l)(iii)  as 
section  9(a)(l)(iv)  and  adding  a  new 
section  9(a)(l)(iii); 

ee.  Amend  section  9(a)  by 
redesignating  sections  9(a)(3)  through 
9(a)(6)  as  sections  9(a)(4)  through 
9(a)(7),  respectively  and  adding  a  new 
section  9(a)(3); 

ff.  Revise  redesi^ated  section  9(a)(4); 

gg.  Amend  redesignated  section 
9(a)(6)  by  deleting  "or"  at  the  end  of  the 
text; 

hh.  Amend  redesignated  section 
9(a)(7)  by  deleting  the  period  "."  at  the 
end  of  the  text  and  replacing  it  with  a 
semicolon  ";"; 

ii.  Amend  section  9(a)  by  adding  new 
sections  9(a)(8)  and  (9); 

ij.  Amend  section  10(a)(2)  by  adding 
two  new  sentences  at  the  end,  "For  each 
landlord  that  is  an  individual,  you  must 
report  the  landlord's  social  security 
number.  For  each  landlord  that  is  an 
entity  other  than  an  individual  or  for  a 
trust  administered  by  the  Btireau  of 
Indian  Affairs,  you  must  report  each 
landlord's  social  security  number  or 
employer  identification  number."; 

an.  Revise  section  10(b); 

11.  Amend  section  12  by  revising  the 
introductory  text  and  sections  12(c)  and 
(d)  and  adding  a  new  section  12(f); 

mm.  Amend  section  12(e)  by 
replacing  the  period  at  the  end  with  "; 
or  ; 

nn.  Amend  section  14  by  revising  the 
section  heading,  revising  (Your  Duties) 
sections  14(a)  introductory  text,  14(a)(2) 
and  (3),  14(c),  and  14(d),  redesignating 
section  14(f)  as  14(g)  and  adding 
sections  14(f)  and  14(h); 

00.  Amend  section  14  (Our  Duties)  by 
revising  sections  14(a)(1)  and  (2),  ~ 

redesignating  section  14(a)(3)  as 
14(a)(4),  and  adding  a  new  section 
14(a)(3); 

pp.  Amend  section  14  (Our  Duties)  by 
deleting  section  14td); 

qq.  Amend  section  15  by  revising  the 
section  heading,  revising  section  15(b), 
deleting  section  15(e),  and  adding  new 
sections  15(e)  through  (j); 

rr.  Amend  section  16(b)(3)  by  adding 
the  word  "insiired"  between  the  words 
"from"  and  "acreage"; 
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ss.  Revise  section  17(a)(1) 
introductory  text; 

tt.  Revise  section  17(c); 

uu.  Amend  section  17(d)(1)  by 
deleting  the  word  "and"  in  the  first 
sentence  and  replacing  it  with  the  word 
or  ; 

w.  Amend  section  17(d)(2)  by 
replacing  the  word  "probability"  with 
the  word  "expectation"; 

WW.  Amend  section  17(e)(1)  by 
deleting  "or  (5)"  at  the  end  of  the  first 
sentence; 

XX.  Amend  the  first  sentence  of 
section  17(e)(l)(i)(A)  by  replacing  the 
words  "reported  for  insurance"  with 
"insured  acres  reported",  replacing  the 
words  "substitute  crop  other  than  an 
approved  cover"  with  "second  crop," 
and  adding  "unless  you  meet  the 
double-cropping  requirements  in 
section  17(f)(4)"  before  the  closing 
parentheses; 

jry.  Amend  section  17(e)(l)(i)(B)  by 
adding  the  following  new  sentences 
between  the  current  second  and  thir^ 
sentence:  "If,  on  the  sales  closing  date, 
you  do  not  have  any  acreage  in  a  county 
and  you  subsequently  obtain  acreage  in 
accordance  with  the  conditions  in 
section  17{e)(l)(i)(A),  you  must  submit 
your  intended  acreage  report  within  10 
days  of  the  time  you  obtain  the  acreage. 
The  new  acreage  will  not  be  eligible  for 
prevented  planting  if  a  cause  of  loss  has 
occurred  that  could  prevent  planting  at 
the  time  the  acreage  was  obtained."; 

22.  Revise  section  17(e)(l)(ii)(A); 

aaa.  Revise  sections  17(f)(1)  through 
(5); 

bbb.  Delete  current  section  17(f)(6) 
and  redesignate  sections  17(f)(7) 
through  (12)  as  17(0(6)  through  (11) 
respectively; 

ccc.  Revise  redesignated  section 
17(f)(6); 

ddd.  Amend  redesignated  section 
17(f)(10)  by  deleting  the  word  "or"  at 
the  end  of  that  subsection; 

eee.  Amend  redesignated  section 
17(f)(ll)  by  replacing  the  period  at  the 
end  of  that  section  with  ";  or"; 

fff.  Add  a  new  section  17(f)(12); 

ggg.  Amend  section  17(h)  by  adding 
the  following  sentence  between  the 
ciirrent  first  and  second  sentence, 
"Administrative  fees  vnll  not  be  charged 
for  a  crop  if  svdtching  the  prevented 
planting  crop  acreage  in  accordance 
with  this  section  results  in  an  extra 
administrative  fee  that  you  would  not 
have  been  required  to  pay  had  the 
acreage  not  been  sv^tched  to  the  other 
crop."; 

hnh.  Amend  section  17(h)(2)  by 
adding  the  following  sentence  at  the  end 
of  the  current  text,  "However,  if  you 
were  prevented  from  planting  any  non- 
irrigated  crop  acreage  and  you  do  not 


have  any  remaining  eligible  acreage  for 
that  crop  and  you  do  not  have  any  other 
crop  remaining  with  eligible  acres  imder 
a  non-irrigated  practice,  no  prevented 
planting  payment  will  be  made  for  the 
acreage."; 

iii.  Amend  section  18  by  revising 
sections  18(c)  through  (e)  and  addhig 
sections  18(f)  and  (g); 

jjj.  Revise  section  20.  Appeals  (For 
FQC  policies); 

kkk.  Revise  section  20.  Arbitration 
(For  reinsured  policies); 

111.  Revise  section  21; 

nunm.  Revise  section  22(a); 

nnn.  Revise  section  24(b)  (For  FCIC 
policies); 

ooo.  Revise  sections  24(a)  and  (e)  (For 
reinsured  policies); 

ppp.  Revise  section  25(c); 

qqq.  Amend  section  26  by  deleting  the 
words  "Payment  and"  in  the  section 
heading,  deleting  section  26(a)  and 
removing  the  subsection  (b)  designation; 

rrr.  Amend  section  30  by  adding  the 
following  sentence  between  the  first  and 
second  sentence,  "If  you  receive  any 
funds  from  someone  else,  you  must 
repay  us  the  amoimt  you  received  ttom 
us,  not  to  exceed  the  amoimt  of 
indemnity  paid  to  you."; 

888.  Revise  section  34(a)(2)(iii); 

ttt.  Amend  section  34(a)(3)(i)  by 
deleting  "and"  at  the  end  of  the  text; 

uuu.  Amend  section  34(a)(3)(ii)  by 
deleting  the  period  at  the  end  of  the  text 
and  replacing  it  with  ";  and"; 

vw.  Revise  section  34(a)(3)  by  adding 
section  34(a)(3)(iii); 

www.  Amend  sections  34(b)(1)  and 
(3); 

xxx.  Amend  section  34(c)(1)  by 
deleting  "  and"  at  the  end  of  the  text; 

yyy.  Revise  section  34(c)(2); 

zzz.  Amend  section  34(c)  by  adding 
section  34(c)(3); 

aaaa.  Revise  section  36;  and 

bbbb.  Add  a  new  section  37. 

The  revised  and  added  sections  read 
as  follows: 

i  457.8    The  application  and  policy. 


{FQC  Policies] 

This  is  an  insurance  policy  issued  by  the 
Federal  Crop  Insurance  Corporation  (FCIC),  a 
United  States  government  agency.  The 
provisions  of  the  policy  are  published  in  the 
Federal  Register  and  codified  at  7  CFR 
chapter  IV  under  the  Federal  Register  Act  (44 
U.S.C.  1501  et  seq.],  and  may  not  be  waived 
or  varied  in  any  way  by  the  crop  insurance 
provider,  an  agent  or  any  other  agent  or 
employee  of  the  crop  insurance  provider, 
FCIC,  the  Risk  Management  Agency  (RMA)  or 
the  Farm  Service  Agency  (FSA).  Procedures 
(including  handbooks,  manuals,  and 
directives)  issued  by  us  and  published  on  the 
RMA  Web  site  at  http://www.nna.usda.gov/ 
or  a  successor  website  will  be  used  in  the 


administration  of  this  policy.  If  there  is  a 
conflict  between  the  provisions  of  your 
policy,  the  Federal  Crop  Insurance  Act  (Act), 
or  the  regulations  published  at  7  CFR  chapter 
IV  and  the  procedures  issued  by  us.  the  terms 
of  your  policy,  the  Act,  or  such  regulatioiu 
control. 


[Reinsured  Policies] 


This  insurance  policy  is  reinsured  by  the 
Federal  Crop  Insurance  Corporation  (FCIC) 
under  the  provisions  of  the  Federal  Crop 
Insurance  Act  (Act)  (7  U.S.C.  1501  et  seq.). 
All  provisions  of  the  policy  and  rights  and 
responsibilities  of  the  parties  are  specifically 
subject  to  the  Act.  The  provisions  of  the 
policy  are  published  in  the  Federal  Register 
and  codified  at  7  CFR  chapter  IV  under  the 
Federal  Register  Act  (44  U.S.C.  1501  et  seq.], 
and  may  not  be  waived  or  varied  in  any  way 
by  the  crop  insurance  provider,  an  agent  or 
any  other  agent  or  employee  of  the  crop 
insurance  provider,  FCIC,  the  Risk 
Management  Agency  (RMA)  or  the  Farm 
Service  Agency  (FSA).  Procedures  (including 
handbooks,  manuals,  and  directives)  issued 
by  FCIC  and  published  on  the  RMA  Web  site 
at  http://www.rma.usda.gov/  or  a  successor 
website  will  be  used  in  the  administration  of 
this  policy.  If  there  is  a  conflict  between  the 
provisions  of  your  jpolicy,  the  Federal  Crop 
Insurance  Act  (Act),  or  the  regulations 
published  at  7  CFR  chapter  IV  and  the 
procedures  issued  by  FCIC,  the  terms  of  your 
policy,  the  Act,  or  such  regulations  control. 
In  the  event  that  we  cannot  pay  your  loss, 
your  claim  will  be  settled  in  accordance  with 
the  provisions  of  this  policy  and  paid  by 
FCIC.  No  state  guarantee  fund  will  be  liable 
for  your  loss. 


Terms  and  Conditions 

Basic  Provisions 

1.  Definitions. 

•         *         *         •         • 

Actuarial  documents.  The  material  for  the 
crop  year  which  is  available  for  public 
inspection  in  your  agent's  office  and 
published  on  RMA's  Web  site  at  http:// 
www.rma.usda.gov/  or  a  successor  website, 
and  which  shows  the  amounts  of  insurance 
or  production  guarantees,  coverage  levels, 
information  needed  to  determine  premium 
rates,  premium  adjustment  percentages, 
practices,  types,  insurable  acreage,  and  other 
related  information  regarding  crop  insurance 
in  the  county. . 

Agricultural  commodity.  Any  crop  or  other 
commodity  produced,  regardless  of  whether 
or  not  it  is  iiuurable. 

Annual  crop.  An  agricultural  commodity 
that  normally  must  be  planted  each  year. 
***** 

Average  yield.  The  actual  production 
history  (APH)  yield  determined  in 
accordance  with  7  CFR  part  400.  subpart  G. 
excluding  any  adjustments  elected  by  you 
under  section  36. 


Border.  A  readily  identifiable  distinction 
between  two  areas  bf  land  [e.g.,  different 
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planting  patterns  or  plant  densities,  or  area 
where  no  crop  is  planted,  etc.). 

Buffer  zone.  A  parcel  of  land  that  separates 
agricultural  commodities  grown  under 
organic  practices  from  agricultural 
commodities  grown  under  non-organic 
practices,  and  which  is  sufficient  in  size,  as 
specified  in  your  organic  plan,  to  prevent  the 
possibility  of  unintended  contact  by 
prohibited  substances  or  organisms. 
•         «         *         •     I    * 

Certified  organic  acfeage.  Acreage  in  the 
certified  organic  farming  operation  that  has 
been  certified  by  a  certifying  agent  as 
conforming  to  organic  standards  in 
accordance  with  7  CFR  part  205. 

Certifying  agent.  A  private  or  governmental 
entity  accredited  by  the  SecretJiry.  for  the 
purpose  of  certifying  a  production, 
processing  or  handling  operation  as  organic. 
***** 

Contract  change  date.  The  calendar  date  by 
which  changes  to  policy  provisions  will  be 
made  in  accordance  with  section  4. 
***** 

Cover  crop.  A  crop  that  is  commonly 
planted  in  the  area  for  erosion  control  or 
green  manure  and  is  generally  left  in  place 
for  one  growing  season. 
***** 

Crop  year.  The  period  within  which  the 
insured  crop  is  normally  grown,  regardless  of 
whether  or  not  it  is  actually  grown,  and 
designated  by  the  calendar  year  in  which  the 
insured  crop  is  normally  harvested,  unless 
otherwise  specified  in  the  Crop  Provisions. 
***** 

Delinquent  account.  Any  account  you  have 
with  us  in  which  administrative  fees  or 
premiums,  and  interest  on  those  amounts,  is 
not  paid  By  the  termination  date  specified  in 
the  Crop  Provisions,  or  any  other  amounts 
due  us,  such  as  indemnities  found  not  to 
have  been  earned,  and  the  interest  on  such 
amounts,  which  are  not  paid  within  30  days 
'  of  our  mailing  or  other  delivery  of 
notification  to  you  of  the  amount  due. 

Disinterested  third  party.  A  person  or 
entity  that  does  not  have  any  financial  or 
other  interest  in  the  insured  such  as  a 
familial  or  other  personal  relationship. 

Double-crop.  The  practice  of  producing 
two  or  more  crops  for  harvest  on  the  same 
acreage  in  the  same  crop  year. 

Earliest  planting  date.  A  calendar  date 
contained  in  the  Special  Provisions  that 
defines  the  earliest  date  you  may  plant  an 
insured  agricultural  commodity  and  qualify 
for  a  replanting  payment  if  such  payments 
are  authorized  by  the  Crop  Provisions. 
*         *         *  *  * 

Enterprise  unit.  All  insurable  acreage  of  the 
insured  crop  in  the  county  in  which  you 
'  have  a  share  on  the  date  coverage  begins  for 
the  crop  year.  An  enterprise  unit  must 
consist  of  planted  acreage  of  the  same 
insured  crop  in: 

(1)  Two  or  more  basic  units  that  are  located 
in  two  or  more  separate  sections,  section 
equivalents,  or  FSA  farm  serial  numbers;  or 

(2)  Two  or  more  optional  units  established 
by  separate  sections,  section  equivalents,  or 
FSA  farm  serial  numbers. 

Field.  All  acreage  of  tillable  land  within  a 
natural  or  artificial  boundary  (e.g.,  roads. 


waterways,  fences,  etc.).  Different  planting 
patterns  or  planting  different  crops  do  not 
create  separate  fields. 
***** 

First  crop.  With  respect  to  a  single  crop 
year  and  any  specific  acreage,  the  first 
instance  that  an  agricultural  commodity  is 
planted  for  harvest  or  prevented  from  being 
planted  and  is  insured  under  the  authority  of 
the  Act.  For  example,  if  winter  wheat  that  is 
not  insured  is  planted  on  acreage  that  is  later 
planted  to  soybeans  that  are  insured,  the  first 
crop  would  be  soybeans.  If  the  winter  wheat 
was  insured,  it  would  be  the  first  crop. 
***** 

Good  fanning  practices.  The  farming 
practices  that  are  commonly  used  in  the  area 
where  the  crop  is  produced,  including 
sustainable  farming  practices,  that  are 
recognized  by  FCIC  to  be  necessary  for  the 
crop  to  make  normal  progress  toward 
maturity,  produce  at  least  the  yield  used  to 
determine  the  production  guarantee  or 
amount  of  insurance,  and  be  compatible  with 
the  agronomic  and  weather  conditions  in  the 
area.  If  you  use  a  farming  practice  not 
commonly  used  in  the  area,  you  should 
contact  us  to  determine  if  such  practice  is 
insurable. 
***** 

Liability.  The  dollar  amount  of  insurance 
coverage  used  in  the  premium  computation 
for  the  applicable  crop. 
***** 

Non-contiguous.  Acreage  farmed  by  you 
that  is  separated  from  other  acreage  that  is 
'  farmed  by  you  by  land  that  is  neither  owned 
by  you  nor  rented  by  you  for  cash  or  a  crop 
share,  except  that  acreage  farmed  by  you  that 
is  only  separated  by  a  public  or  private  right- 
of-way,  waterway,  or  an  irrigation  canal  will 
be  considered  as  contiguous. 

Organic  fanning  practice.  A  system  of 
plant  production  practices  approved  by  a 
certifying  agent  in  accordance  with  7  CFR 
part  205. 

Organic  plan.  A  written  plan  that  describes 
the  organic  farming  practices  that  you  and  a 
certifying  agent  agree  upon  annually  or  at 
such  other  times  as  prescribed  by  the 
certifying  agent. 

Organic  standards.  Standards  in 
accordance  with  the  Organic  Foods 
Production  Act  of  1990  (7  U.S.C.  6501  et  seq.) 
and  7  CFR  part  205. 

Perennial  crop.  An  agricultural  commodity 
that  normally  does  not  have  to  be  planted 
each  year. 
***** 

Practical  to  replant.  Our  determination, 
after  loss  or  damage  to  the  insured  crop, 
based  on  all  factors,  including,  but  not 
limited  to  moisture  availability,  marketing 
window,  condition  of  the  field,  and  time  to 
crop  maturity,  that  replanting  the  insured 
crop  will  allow  the  crop  to  attain  maturity 
prior  to  the  calendar  date  for  the  end  of  the 
insurance  period.  It  will  not  be  considered 
practical  to  replant  after  the  end  of  the  late 
planting  period,  or  the  final  planting  date  if 
no  late  planting  period  is  applicable,  unless 
replanting  is  generally  occurring  in  the  area. 
It  will  be  considered  to  be  practical  to  replant 


regardless  of  the  cost  or  availabilify  of  seed 

or  plants. 

***** 

Prevented  planting.  The  inability  to  plant 
the  insured  crop  by  the  final  planting  date 
due  to  excess  moisture  or  because  weather 
conditions  ar&such  that  the  seed  would  not 
be  expected  to  germinate  or  produce  a  crop. 
You  may  also  be  eligible  for  a  prevented 
planting  payment  if  you  are  unable  to  plant 
the  insured  crop  with  the  proper  equipment 
within  the  late  planting  period. 

Price  election.  The  amounts  contained  in 
the  Special  Provisions  or  an  addendum 
thereto,  or  in  a  written  agreement  if  a  price 
election  is  not  provided  in  the  Special 
Provisions  or  addendum  thereto,  to  be  used 
for  computing  the  value  per  pound,  bushel, 
ton,  carton,  or  other  applicable  unit  of 
measure  for  the  purposes  of  determining 
premium  and  indemnity  under  the  policy. 
***** 

Prohibited  substance.  Any  biological, 
chemical,  or  other  agent  that  is  prohibited 
from  use  or  is  not  provided  for  use  in  the 
organic  standards  for  use  on  any  certified 
organic,  organic,  transitional  or  buffer  zone 
acreage. 

Replanting.  Performing  the  cultural 
practices  necessary  to  prepare  the  land  to 
replace  the  seed  or  plants  of  the  damaged  or 
destroyed  insured  crop  and  then  replacing 
the  seed  or  plants  of  the  same  crop  in  the 
same  insured  acreage. 
***** 

Second  crop.  With  respect  to  a  single  crop 
year,  any  agricultural  commodity  that  is 
planted  immediately  following  a  first  crop  on 
the  same  acreage.  The  second  crop  may  be 
the  same  or  a  different  agricultural 
commodity  as  the  first  crop,  except  the  term 
does  not  extend  to  a  replanting  of  a  first  crop 
when  it  is  required  by  the  policy.  A  cover 
crop,  planted  after  a  first  crop,  that  is  hayed, 
grazed  or  harvested  will  be  considered  a 
second  crop. 

Secretary.  The  Secretary  of  Agriculture, 
USDA. 
***** 

Substantial  beneficial  interest.  An  interest 
held  by  any  person  of  at  least  10  percent  in 
the  applicant  or  insured.  All  spouses  and 
children  that  reside  in  the  same  household 
will  be  considered  to  have  a  substantial 
beneficial  interest  in  the  applicant  or  insured 
unless  the  spouse  or  children  can  prove  that 
the  acreage  farmed  by  the  applicant  or 
insured  is  a  totally  separate  fanning 
operation  in  accordance  with  FCIC  issued 
procedure  and  that  the  spouse  or  children 
derive  no  benefit  from  the  farming  operation 
of  the  insured  or  applicant. 
***** 

Sustainable  fanning  practice.  A  system  or 
process  for  producing  an  agricultural 
commodity  recognized  by  the  Natural 
Resources  Conservation  Service  (NRCS)  or  a 
successor  agency  as  likely  to  conserve  or 
enhance  natural  resources  and  the 
environment. 
***** 

Transitional  acreage.  Acreage  on  which 
organic  farming  practices  are  being  followed 


but  that  does  not  yet  qualify  to  be  designated 
as  oiganic  acreage. 

***** 

Whole  farm  unit.  All  insurable  acreage  of 
two  or  more  insured  crops  planted  in  the 
county  in  which  you  have  a  share  on  the  date 
coverage  begins  for  each  crop  for  the  crop 
year.  All  crops  for  which  the  whole  farm  unit 
structure  is  available  must  be  included  in  the 
whole  farm  unit.  No  one  insured  crop  can 
constitute  more  than  75.0  percent  of  the  total 
liabilify  of  all  insured  crops  in  the  whole 
farm  uinit,  and  all  crops  in  the  unit  must  be 
insured  under  the  same  plan  of  insurance 
and  with  the  same  insurance  provider. 
***** 

2.  Life  of  Policy,  Cancellation,  and 
Termination. 


(b)  Your  application  for  insurance  must 
contain  all  the  information  required  by  us  to 
insure  the  crop. 

(1)  Applications  that  do  not  contain  all 
social  security  numbers  and  employer 
identification  numbers  of  the  applicant  and 
all  social  security  numbers  of  individuals 
with  a  substantial  beneficial  interest  in  the 
applicant  and  shares,  as  applicable,  coverage 
level,  price  election,  crop,  type,  variety,  or 
class,  plan  of  insurance,  and  any  other 
material  information  required  to  insure  the 
crop,  are  not  acceptable. 

(2)  If  an  entity  has  an  intnest  of  10  percent 
or  more  in  the  insured  or  applicant,  the 
social  security  number  of  all  individuals  with 
an  interest  in  the  entity  must  be  provided. 

(3)  Notwithstanding  any  provision 
contained  in  7  CFR  part  400,  subpart  U,  if  we 
discover  that  a  person  with  a  sulMtantial 
beneficial  interest  has  failed  to  provide  a 
social  security  number  or  if  a  person  with  a 
substantial  beneficial  interest  in  the  insured 
crop  is  ineligible: 

(i)  For  the  year  of  application,  the 
application  will  not  be  accepted  for  the 
insured  crop  for  which  the  social  seauity 
numbers  were  not  provided  or  the  person 
was  ineligible;  or 

(ii)  For  any  crop  year  after  the  year  of 
application,  no  indemnity  will  be  due  for  the 
insured  crop  for  which  the  social  security 
numbers  were  not  provided  or  the  person 
was  ineligible.  Even  though  no  indemnity  is 
due,  you  will  still  be  required  to  pay  20 
percent  of  the  premium  due  under  the  policy 
to  of&et  costs  incurred  by  us  in  the  service 
of  this  policy.  If  previously  paid,  the  balance 
of  the  premium  will  be  returned.  No 
administrative  fee  will  be  due  for  such  crops. 
•         *         •         •         • 

(e)  The  premium,  administrative  fee,  and 
any  other  amount  due,  plus  any  accrued 
interest,  will  be  considered  delinquent  if  it  is 
not  paid  on  or  before  the  termination  date 
specified  in  the  Crop  Provisions  or  the  date 
contained  in  a  notice  to  you  of  overpayment 
or  any  payment  agreement.  Termination  may 
affect  your  eligibility  for  benefits  under  other 
USDA  programs.  Any  amount  due  to  us  for 
any  crop  insured  by  us  under  the  authority 
of  the  Act  will  be  deducted  from  any 
indemnify  due  you  for  this  or  any  other  crop 
insured  with  us.  All  administrative  fees  and 
related  interest  are  owed  to  FOC  and  feilure 
to  timely  pay  such  fees  when  due  may  also 


subject  you  to  other  administrative  ofiisets.  If 
any  premium,  administrative  fee,  and  any 
other  amount  due,  plus  any  accrued  interest, 
is  not  paid  on  or  before  the  termination  date 
for  the  crop  on  which  the  amount  is  due: 
***** 

(3)  Ineligibility  will  be  effective  on: 

(i)  The  date  that  a  policy  was  terminated 
for  the  crop  for  which  you  failed  to  pay 
premium,  an  administrative  fee,  and  any 
related  interest  owed; 

(ii)  The  payment  date  contained  in  any 
notification  of  indebtedness  for  any  overpaid 
indemnify,  if  you  fail  to  pay  the  amoimt 
owed  by  such  due  date;  or 

(iii)  The  termination  date  for  the  crop  year 
prior  to  the  crop  year  in  which  a  scheouled 
payment  is  due  under  a  payment  agreement 
if  you  fail  to  pay  the  amount  owed  by  any 
payment  date  in  such  payment  agreement; 
***** 

(5)  A  crop  policy  already  in  effect  at  the 
time  you  become  ineligible  will  not  be 
terminated  until  the  termination  date  for  that 
crop  policy  (If  you  are  ineligible,  you  may 
not  obtain  any  crop  insurance  under  the  Act 
until  payment  is  made  in  full,  you  execute 
an  agreement  to  repay  the  debt  and  make 
payments  in  accordance  with  the  agreement, 
or  you  file  a  petition  to  have  your  debts 
discharged  in  bankruptcy.  Dismissal  of  the 
bankruptcy  petition  before  discharge  will 
void  all  policies  in  effect  retroactive  to  the 
date  you  were  originally  determined 
ineligible  to  participate  and  any  indemnities 
paid  subsequent  to  that  date  must  be  repaid); 

(6)  If  you  execute  an  agreement  to  pay  the 
debt  and  fail  to  make  any  scheduled 
payment,  all  of  your  policies  will  be 
terminated  effective  on  the  termination  date 
for  the  crop  year  prior  to  the  crop  year  in 
which  you  foiled  to  make  the  scheduled 
payment  and  no  indemnity,  replanting 
payment  or  prevented  planting  payment  will 
be  due  for  that  year  (You  will  no  longer  be 
eligible  to  obtain  crop  insurance  by  execution 
of  an  agreement  to  pay  the  debt.  You  will  be 
ineligible  for  crop  insurance  until  the  debt  is 
paid  in  full  or  you  file  a  petition  to  dischai^ge 
the  debt  in  bankruptcy.  Dismissal  of  the 
bankruptcy  petition  before  discharge  will 
void  all  policies  in  effect  retroactive  to  the 
date  you  were  originally  determined 
ineligible  to  participate  and  any  payments 
and  indemnities  paid  subsequent  to  that  date 
must  be  repaid); 

(7)  Once  the  policy  is  terminated,  it  cannot 
be  reinstated  for  the  current  crop  year  unless 
the  termination  was  in  error  because  you  did 
not  owe  any  amounts  or  you  paid  the 
amounts  owed  on  or  before  the  termination 
date; 

***** 

(9)  If  we  deduct  the  amount  due  from  an 
indemnity  or  prevented  planting  payment 
owed  to  you,  the  date  of  payment  for  the 

aose  of  determining  your  eligibility  will 
e  date  that  you  and  we  sign  the  claim 
for  indemnify  (If  the  claim  for  indemnify  is 
not  signed  by  you  and  us  by  the  termination 
date  or  if  the  claim  amount  does  not  satisfy 
the  debt,  all  amounts  owed  must  still  be  paid 
by  the  termination  date  or  the  policy  will  be 
terminated  and  you  will  not  be  eligible  for 
insurance  in  accordance  with  this 
paragraph). 


(10)  For  example,  if  crop  A,  with  a 
termination  date  of  October  31,  2001,  and 
crop  B,  %vith  a  termination  date  of  March  IS, 
2002,  are  insured  and  you  do  not  pay  the 
premium  for  crop  A  by  the  termination  date, 
you  are  ineligible  for  crop  insurance  as  of 
October  31 ,  2001 ,  and  crop  A's  policy  is 
terminated  as  of  that  date.  Crop  B's  policy  is 
terminated  as  of  March  IS,  2002.  If  you  entsr 
an  agreement  to  repay  the  debt  on  April  2S, 
2002,  the  earliest  date  by  which  you  can 
obtain  crop  insurance  for  crop  A  is  to  apply 
for  crop  insurance  by  the  October  31,  2002, 
sales  closing  date  and  for  crop  B  is  to  apply 
for  crop  insurance  by  the  March  IS,  2003, 
sales  closing  date.  If  you  fail  to  make  a 
payment  that  was  scheduled  to  be  made  on 
April  1,  2003,  your  policy  will  terminate  as 
of  October  31,  2002,  for  crop  A,  and  March 
IS,  2003,  for  crop  B.  and  no  indemnity  or 
prevented  planting  payment  will  be  due  for 
that  crop  year  for  either  crop.  You  will  not 
be  eligible  to  apply  for  crop  insurance  for  any 
crop  until  after  the  debt  is  paid  in  full  or  you 
file  a  petition  to  discharge  the  debt  in 
bankruptcy. 

(11)  If  you  are  determined  to  be  ineligible 
under  section  2(e],  all  persons  with  a 
substantial  beneficial  interest  in  you  are  also 
ineligible  until  you  become  eligible  again. 

3.  Insurance  Guarantees,  Coverage  Levels, 
and  Prices  for  Determining  Indemnities. 

(b)  You  may  select  only  one  coverage  level 
from  among  those  offered  by  us  for  each 
insured  crop.  You  may  change  the  coverage 
level,  price  election,  or  amount  of  insurance 
for  the  following  crop  year  by  giving  written 
notice  to  us  not  later  than  the  sales  closing 
date  for  the  insured  crop.  However,  you  may 
not  increase  your  coverage  level  or  your  price 
election  if  a  cause  of  loss  that  could  or  would 
result  in  an  insured  loss  has  occurred  prior 
to  the  time  you  request  the  increase.  Since 
the  price  election  or  amount  of  insurance 
may  change  each  yekr,  if  you  do  not  select 
a  new  price  election  or  amount  of  insurance 
on  or  before  the  sales  closing  date,  we  will 
assign  a  price  election  or  amount  of 
insurance  which  bears  the  same  relationship 
to  the  price  election  schedule  as  the  price 
election  or  amount  of  insurance  that  was  in 
effect  for  the  preceding  year.  (For  example: 
U  you  selected  a  100  percent  price  election 
for  the  previous  crop  year  and  you  do  not 
select  a  new  price  election  for  the  oirrent 
crop  year,  we  will  assign  a  100  percent  price 
election  for  the  current  crop  year.) 

(d)  It  is  your  responsibilify  to  accurately 
report  all  information  that  is  used  to 
determine  your  average  yield.  You  may 
certify  this  information  on  your  production 
report.  However,  if  you  file  a  claim  for  any 
unit,  you  must  provide  written  verifiable 
records  for  that  unit  for  at  least  the  three 
most  recent  crop  years  of  your  production 
history  to  support  the  information  you  have 
certified  (if  the  yields  for  the  three  years  are 
not  correct,  we  will  require  records  for  all 
years  of  your  production  history  for  the  loss 
unit).  If  you  misreport  any  material 
information  used  to  determine  your  approved 
yield,  we  will: 
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(1)  Correct  the  unit  structure,  if  necessary: 

(2)  Retain  the  average  yield  for  the  current 
crop  year  if  the  information  you  reported 
results  in  an  average  yield  lower  than  the 
correct  yield  or  not  greater  than  105  percent 
of  the  correct  yield;  or 

(3)  Deny  the  claim  for  indemnity  or 
replanting  or  prevented  planting  payment  on 
the  unit  for  which  the  information  was 
misreported.  if  the  information  you  reported 
results  in  an  average  yield  greater  than  105 
percent  of  the  correct  yield.  Even  though 
there  is  no  indemnity  or  replanting  or 
prevented  planting  payment  due,  you  will 
still  be  required  to  pay  the  premium  due 
under  the  policy  for  the  unit.  The  premium 
amount  used  for  this  purpose  will  be  based 
on  the  corrected  average  yield. 

(e)  We  will  revise  your  approved  yield 
when: 

(1)  The  approved  yield  for  the  unit  is 
inconsistent  with  other  units  of  the  insured 
crop  in  your  farming  operation,  surrounding 
farms  with  acreage  with  similar 
characteristics  and  fanning  practices,  or  other 
persons  in  which  you  have  a  share,  unless 
you  provide  evidence  that  will  account  for 
the  discrepancy  in  the  production  of  such 
units  (The  inconsistent  yield  will  be  revised 
to  an  amount  that  is  consistent  with  other 
units  in  your  farming  operation,  surrounding 
farms  with  acreage  with  similar 
characteristics  and  farming  practices,  or  units 
of  other  persons  in  which  you  have  a  share): 

(2)  The  production  reported  (appraised  or 
harvested)  for  the  unit  is  obtained  from  an 
average  number  of  acres  that  is  less  than  25 
percent  of  the  current  acreage  in  the  unit 
(Representative  samples  will  not  be  used  to 
establish  the  average  yield  except  when 
representative  samples  are  used  to  calculate 
any  indemnity  paid  to  you):  or 

(3)  You  change  your  farming  practice 
within  a  unit  during  a  growing  season  or 
between  crop  years  (For  example,  you  have 
actual  production  history  for  a  non-irrigated 
crop,  but  you  decide  to  partially  irrigate  the 
crop). 

(0  If  you  elect  to  plant  a  second  crop  on 
acreage  where  the  First  crop  was  prevented 
from  being  planted,  you  will  receive  a  yield 
equal  to  60  percent  of  the  actual  production 
history  (APH)  yield  for  the  first  crop  to 
calculate  your  average  yield  for  subsequent 
crop  years  (not  applicable  to  crops  if  the  APH 
is  not  the  basis  for  the  insurance  guarantee). 
If  the  unit  contains  both  prevented  planted 
and  planted  acreage  of  the  same  crop,  the 
yield  for  the  unit  will  be  determined  by: 

(1)  Multiplying  the  number  of  insured 
prevented  planting  acres  by  its  respective 
yield  determined  in  accordance  with  this 
subsection: 

(2)  Adding  the  totals  from  section  3(f)(1)  to 
the  amount  of  appraised  or  harvested 
production  for  all  of  the  insured  planted 
acreage;  and 

(3)  Dividing  the  total  in  section  3(f)(2)  by 
the  total  number  of  acres  in  the  unit. 

*         •         *         «         * 

(i)  Hail  and  fire  coverage  may  be  excluded 
from  the  covered  causes  of  loss  for  an  insured 
crop  only  if  you  select  additional  coverage' of 
not  less  than  65  percent  of  the  approved 
yield  indemnified  at  the  100  percent  price 


election,  or  a  comparable  coverage  as 
established  by  FCIC. 
***** 

4.  Contract  Changes. 
***** 

(b)  Any  changes  in  policy  provisions, 
amounts  of  insurance,  premium  rates, 
program  dates,  and  price  elections  (except  as 
specified  in  section  3)  will  be  posted  on  the 
RMA  Web  site  at  http://www.nna.usda.gov/ 
or  a  successor  website  or  filed  with  the  Office 
of  the  Federal  Register  not  later  than  the 
contract  change  date  contained  in  the  Crop 
Provisions.  This  information  will  be  available 
to  you  from  your  local  crop  insurance    - 
provider. 
***** 

5.  [Reserved] 

6.  Report  of  Acreage. 

***** 

(d)  You  may  not  revise  your  acreage  report 
for  any  planted  acreage  after  the  acreage 
reporting  date  without  our  consent.  If  you 
report  any  prevented  planting  acreage,  you 
cannot  revise  such  acreage  after  the  report  is 
initially  submitted  to  us  without  our  consent. 
***** 

(f)  You  should  verify  all  information  on  the 
acreage  report  prior  to  submitting  it  to  us.  If 
you: 

(1)  Report  information  that  results  in  a 
liability  amount  95.0  to  105.0  percent  of  the 
corrected  liability  for  a  unit,  any  indemnity, 
replanting  or  prevented  planting  payment 
will  be  based  on  the  corrected  liability;  or 

(2)  Fail  to  report  any  unit,  or  you  report 
information  that  results  in  a  liability  amount 
for  the  unit  lower  than  95.0  percent  or  higher 
than  105.0  percent  of  the  corrected  amount, 
no  indemnity,  replanting  or  prevented 
planting  payment  will  be  paid.  Even  though 
there  is  no  indemnity  or  replanting  or 
prevented  planting  payment  due,  you  will 
still  be  required  to  pay  the  premium  due 
under  the  policy  for  the  unit.  The  premium 
amount  used  for  this  purpose  will  be  based 
on  the  corrected  liability. 

(g)  If  we  discover  that  you  have  incorrectly 
reported  any  information  on  the  acreage 
report  for  any  crop  year,  you  may  be  required 
to  provide  documentation  in  subsequent  crop 
years  that  substantiates  your  report  of  acreage 
for  those  crop  years,  including,  but  not 
limited  to,  an  acreage  measurement  service  at 
your  own  expense. 
***** 

7.  Annual  Premium  and  Administrative 
Fees. 

(a)  The  annual  premium  is  earned  and 
payable  at  the  time  coverage  begins.  You  will 
be  billed  for  the  premium  and  administrative  " 
fee  not  earlier  than  the  premium  billing  date 
specified  in  the  Special  Provisions. 

(b)  Any  premium  or  administrative  fees 
owed  by  you  may  be  offset  from  an 
indemnity  or  prevented  planting  payment 
due  you  in  accordance  with  section  2(e). 
***** 

(d)  The  premium  will  be  computed  using 
the  price  election  or  amount  of  insurance  you 
elect  or  that  we  assign  in  accordance  with 
section  3(b).  The  information  needed  to 
determine  the  premium  rate  and  any 
premium  adjustment  percentages  that  may 


apply  are  contained  in  the  actuarial 
documents  or  an  approved  written 
agreement. 
***** 

(f)  If  the  amount  of  premium  (gross 
premium  less  premium  subsidy  paid  on  your 
behalf  by  FCIC)  and  administrative  fee  you^ 
are  required  to  pay  for  any  acreage  exceeds 
the  liability  for  the  acreage,  coverage  for 
those  acres  will  not  be  provided  (no  premium 
or  administrative  fee  will  be  due  and  no 
indemnity  will  be  paid  for  such  acreage). 
,     8.  Insured  Crop. 
***** 

(b)*  '  * 

(1)  If  the  information  necessary  to  insure 
the  crop  or  a  specific  practice,  type,  class,  or 
variety  of  it  (price  election,  premium  rate 
information,  yields,  etc.)  is  not  included  in 
the  actuarial  documents  or  in  a  written 
agreement  (A  written  agreement  may  be  used 
to  provide  a  premium  rate  other  than  that 
specified  in  the  actuarial  documents  for  high 
risk  land  only); 

(2)  Grown  using  a  practice  or  a  type,  class 
or  variety  that  is  not  <adapted  to  the  area  or 
is  expressly  excluded  by  the  policy  (Just 
because  a  farming  practice,  type,  class,  or 
variety  is  not  excluded  by  the  policy  does  not 
mean  that  it  is  insurable.  If  any  farming 
practice,  type,  class,  or  variety  is  not 
established  or  widely  used  in  the  area,  it  may 
not  be  considered  a  good  farming  practice); 
***** 

9.  Insurable  Acreage. 

(a)  •  *  * 

(1)  That  has  not  been  planted  and 
harvested  within  one  of  the  three  previous 
crop  years  unless  you  can  show  that: 

(i)*   *   * 

(A)  In  at  least  2  of  the  previous  3  crop  years 
to  comply  with  any  other  USDA  program; 

**_*** 

(iii)  Such  acreage  constitutes  5  percent  or 
less  of  the  insured  planted  acreage  in  the 
unit;  or 
***** 

(3)  For  which  the  actuarial  documents  do 
not  provide  the  information  necessary  to 
determine  the  premium  rate,  unless 
insurance  is  allowed  by  a  written  agreement; 

(4)  On  which  the  insured  crop  is  damaged 
and  it  is  practical  to  replant  the  insured  crop, 
but  the  insured  crop  is  not  replanted  as  soon 
as  it  is  practical  to  do  so; 
***** 

(8)  Of  a  second  crop  if  you  elect  not  to 
insure  such  acreage  when  there  is  an 
insurable  loss  for  planted  acreage  of  a  first 

.  crop  and  you  intend  to  collect  an  unreduced 
indemnity  for  the  first  crop  acreage  in 
accordance  with  section  15  (You  must  make 
the  election  not  to  insure  acreage  of  a  second 
crop  at  the  time  the  first  crop  acreage  is 
released  by  us  and  you  must  report  the  crop 
acreage  that  will  not  be  insured  by  the 
applicable  acreage  reporting  date);  or 

(9)  Of  a  crop  that  is  planted  following  a 
second  crop  or  following  an  insured  crop  that 
is  prevented  from  being  planted  after  a  first 
crop,  unless  it  is  an  established  practice  in 
the  area  to  plant  three  or  more  crops  for 
harvest  on  the  same  acreage  in  the  same  crop 
year,  and  additional  coverage  insurance 
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provided  under  the  authority  of  the  Act  is 
offered  for  the  third  or  subsequent  crop  in  the 
same  crop  year.  Insurance  will  only  be 
provided  for  a  third  or  subsequent  crop  as 
follows: 

(i)  You  must  provide  records  acceptable  to 
us  that  show: 

(A)  You  have  produced  and  harvested  the 
insured  crop  as  a  third  or  later  crop  on  the 
same  acreage  in  the  same  crop  year  in  at  least 
two  of  the  last  four  years  in  which  you 
produced  the  insured  crop;  or 

(B)  The  applicable  acreage  has  had  three  or .,, 
more  crops  produced  and  harvested  on  it  in 

at  least  two  of  the  last  four  years  in  which 
the  insured  crop  was  grown  on  it;  and 

(ii)  The  amount  of  insurable  acreage  will 
not  exceed  100  percent  of  the  greatest 
number  of  acres  for  which  you  provide  the 
records  required  in  section  9(a)(9)(i)(A)  or 
(B). 
•         *         *         •         •        ^ 

10.  Share  Insured. 
***** 

(b)  We  will  include  in  your  share  or  under 
your  policy  for  any  insured  crop,  any  acreage 
or  interest: 

(1)  Reported  by  or  for  your  spouse,  child, 
or  any  member  of  your  household,  unless 
you  can  prove  that  the  acreage  farmed  by 
your  spouse,  child,  or  any  member  of  your 
household  is  a  totally  separate  farming 
operation  in  accordance  with  FQC  approved 
procedures;  or 

(2)  Held  by  a  corporation,  partnership, 
association,  or  other  legal  entity  in  which 
you  have  a  share  if  the  other  shareholders, 
stakeholders,  or  persons  affiliated  with  the 
corporation,  partnership,  association,  or 
other  legal  entity  are  all  members  of  your 
family  or  household  or  are  the  same  persons 
that  are  the  shareholders,  stakeholders,  or 
persons  affiliated  with  the  other  corporation, 
partnership,  association,  or  other  legal  entity 
in  which  you  are  a  shareholder,  stakeholder 
or  otherwise  affiliated.  For  example,  if  you 
are  in  one  partnership  with  John  Doe  and 
Jane  Doe  that  insures  100  acres  and  you  enter 
a  different  partnership  with  John  Doe  and' 
Jane  Doe,  that  rents  another  100  acres,  all  200 
acres  must  be  insured  under  the  original 
partnership  policy. 
***** 

12.  Causes  of  Loss. 

The  insurance  provided  is  against  only 
unavoidable  loss  directly  caused  by  specific 
causes  of  loss  contained  in  the  Crop 
Provisions.  All  specified  causes  of  loss, 
except  where  the  Crop  Provisions  specifically 
cover  loss  of  revenue  due  to  a  reduced  price 
in  the  marketplace,  must  be  due  to  a  natural 
disaster.  All  other  causes  of  loss,  including 
but  not  limited  to  the  following,  are  NOT 
covered: 
***** 

(c)  Water  contained  by  structures  designed 
to  channel  or  contain  water  such  as  levee 
systems,  dams,  or  reservoir  projects  on  any 
acreage,  or  water  released  from  such 
structures  on  any  acreage  on  which  there  is 

a  water  easement; 

(d)  Failure  or  breakdown  of  the  irrigation 
equipment  or  facilities  unless  the  failure  or 
breakdown  is  due  to  a  cause  of  loss  specified 
in  the  Crop  Provisions  (If  damage  is  due  to 


an  insured  cause,  you  must  make  all 
reasonable  efforts  to  restore  the  equipment  or 
fecilities  to  proper  working  order  in  a  timely 
manner  unless  we  determine  it  is  not 
practical  to  do  so); 
***** 

(f)  Any  cause  of  loss  that  occurs  during  the 
insurance  period  but  the  damage  is  not 
discoverable  until  after  the  crop  is  placed  in 
storage,  unless  expressly  authorized  in  the 
Crop  Provisions. 
***** 

14.  Duties  in  the  Event  of  Damage.  Loss. 
Abandonment.  Destruction,  or  Alternative 
Use  of  Crop  or  Acreage. 

Your  Duties — 

(a)  In  case  there  has  been  a  cause  of  loss 
that  may  have  affected  the  amount  of 
production  or  quality  of  the  insured  crop, 
you  must: 
***** 

(2)  Give  us  notice,  by  unit  for  each  insured 
crop,  within  72  hours  after  the  occurrence  of 
the  cause  of  loss  (For  continuing  causes  of 
loss  such  as  drought  or  excess  moisture,  you 
must  give  us  notice  within  72  hours  of  your 
initial  discovery  that  the  crop  may  have 
suffered  any  damage); 

(3)  If  provided  for  in  the  Crop  Provisions, 
leave  representative  samples  intact  of  the 
unharvested  crop  if  you  report  damage 
within  15  days  of  the  time  you  begin  harvest 
of  the  damaged  unit  (The  samples  must  be 
left  intact  until  we  inspect  them  or  imtil  15 
days  after  completion  of  harvest  on  the  unit, 
whichever  is  earlier.  Unless  specified 
otherwise  in  the  Crop  Provisions  or  Special 
Provisions,  the  samples  must  be  10  feet  wide 
and  extend  the  entire  length  of  each  field  in 
the  unit.  The  period  to  retain  representative 
samples  may  be  extended  if  it  is  necessary  to 
accurately  determine  the  loss.  You  will  be 
notified  in  writing  of  any  such  extension): 
***** 

(c)  In  addition  to  complying  with  the  other 
notice  requirements,  you  must  submit  a 
claim  for  indemnity  declaring  the  amount  of 
your  loss  not  later  than  60  days  after  the  end 
of  the  insurance  period  unless  you  request  an 
extension  in  writing  and  we  agree  to  such 
extension.  The  claim  for  indemnity  must 
include  all  information  we  require  to  settle 
the  claim. 

(d)  You  must: 

(1)  Provide  a  complete  harvesting  and 
marketing  record  of  each  insured  crop  by 
unit  including  separate  records  showing  the 
same  information  for  production  from  any 
acreage  not  insured  (In  addition,  if  you 
insure  any  acreage  that  may  be  subject  to  an 
indemnity  reduction  as  specified  in  section 
15(e).  you  must  provide  separate  records  of 
production  from  such  acreage  for  all  insured 
crops  planted  on  the  acreage.  For  example,  if 
you  have  an  insurable  loss  on  10  acres  of 
wheat  and  subsequently  plant  cotton  on  the 
same  10  acres,  you  must  provide  records  of 
the  wheat  and  cotton  production  on  the  10 
acres  separate  from  any  other  wheat  and 
cottoa  production  that  may  be  planted  in  the 
same  unit.  If  you  fail  to  provide  such  records, 
we  will  allocate  the  production  of  each  crop 
to  the  acreage  in  proportion  to  our  liability 
for  the  acreage);  and 


(2)  Upon  our  request,  oi  that  of  any  USDA 
employee,  submit  to  an  examination  under 
oath. 

***** 

(f)  In  the  event  you  are  prevented  frx)m 
planting  an  insured  crop  which  has 
prevented  planting  coverage,  you  must  notify 
us  within  72  hours  after: 

(1)  The  final  planting  date,  if  you  do  not 
intend  to  plant  the  insured  crop  during  the 
late  planting  period  or  if  a  late  planting 
period  is  not  applicable;  or 

(2)  You  determine  you  will  not  be  able  to 
plant  the  insured  crop  within  any  applicable 
late  planting  period. 
***** 

(h)  Failure  to  comply  in  a  timely  manner 
with  all  the  requirements  of  this  seption  mil 
result  in  denial  of  your  claim  for  indemnity 
or  prevented  planting  or  replant  payment  for 
the  acreage  in  which  failure  occurred.  Even 
though  no  indemnity  or  other  payment  is 
due,  you  will  still  be  required  to  pay  the 
premium  due  ufider  the  policy  for  the  unit 

Our  Duties — 

(a)'  *  * 

(1)  We  reach  agreement  with  you. 
including  establishment  of  the  amount  of 
production  or  the  value  of  any  production 
fit>m  acreage  on  which  a  second  crop  is 
planted: 

(2)  Completion  of  arbitration, 
reconsideration  of  determinations  regarding 
good  forming  practices  or  any  other  appeal 
that  results  in  an  award  in  your  favor,  unless 
we  exercise  our  right  to  appeal  such  decision; 

(3)  Completion  of  any  investigation  by  the 
USDA  of  your  currant  or  any  past  claim  for 
indemnity  if  no  evidence  of  %vrongdoing  has 
been  found  (If  any  evidence  of  wrongdoing 
has  been  discovered,  the  amount  of  any 
indemnity  overpayment  as  a  result  of  such 
wrongdoing  may  be  offset  from  any 
indemnity  owed  to  you);  or 

*  *         •         •         * 

15.  Production  Included  in  Determining  an 
Indemnity  and  Payment  Reductions. 

***** 

(b)  Appraised  production  will  be  used  to 
calculate  your  claim  only  if  you  are  not  going 
to  harvest  your  acreage.  Such  appraisals  may 
be  conducted  after  the  end  of  the  insurance 
period.  If  your  claim  is  based  on  appraised 
production  and  you  later  decide  to  harvest 
the  acreage,  you  must  provide  us  with  the 
amount  of  harvested  production.  Claims  will 
be  adjusted  if  the  harvested  production 
exceeds  the  appraised  production  and  you 
will  be  requiivd  to  repay  any  overpaid 
indemnity. 

•  •         •         *        • 

(e)  With  respect  to  acreage  where  you  have 
suffered  a  total  or  partial  loss  to  your  first 
crop  in  the  crop  year,  except  in  the  case  of 
double  cropping  described  in  section  15(h): 

(1)  You  may  elect  to  not  plant  or  to  plant 
and  not  insure  a  second  crop  on  the  same 
acreage  for  harvest  in  the  same  crop  year  and 
collect  an  indemnity  payment  that  is  equal  to 
100  percent  of  the  insurable  loss  for  the  first 
crop;  or 

(2)  You  may  elect  to  plant  and  insure  a 
second  crop  on  the  same  acreage  for  harvest 
in  the  same  crop  year  and: 
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(i)  Collect  an  indemnity  payment  that  is  35 
percent  of  the  insurable  loss  for  the  first  crop; 

(ii)  Be  responsible  for  a  premium  for  the 
first  crop  that  is  commensurate  with  the 
amount  of  the  indemnity  paid  for  the  first 
crop;  and 

(iii)  If  the  second  crop  does  not  suffer  an 
insurable  loss: 

(A)  Collect  an  indemnity  payment  for  the 
other  65  percent  of  insurable  loss  that  was 
not  previously  paid  under  section  15(e)(2)(i); 
and 

(B)  Be  responsible  for  the  remainder  of  the 
premium  for  the  first  crop  that  you  did  not 
pay  under  section  15{e)(2)(ii). 

(f)  With  respect  to  acreage  where  you  were 
prevented  from  planting  the  first  crop  in  the 
crop  year,  except  in  the  case  of  double 
cropping  described  in  section  15(h): 

(1)  If  a  second  crop  is  not  planted  on  the 
same  acreage  for  harvest  in  the  same  crop 
year  you  may  collect  a  prevented  planting 
payment  that  is  equal  to  100  percent  of  the 
prevented  planting  payment  for  the  acreage 
for  the  first  crop;  or 

(2)  If  a  second  crop  is  planted  on  the  same 
acreage  for  harvest  in  the  same  crop  year  and: 

(i)  Provided  that  the  second  crop  is  not 
planted  on  or  before  the  final  planting  date 
or  during  the  late  planting  period  (as 
applicable)  for  the  first  crop,  you  may  collect 
a  prevented  planting  payment  that  is  35 
percent  of  the  prevented  planting  payment 
for  the  first  crop:  and 

(ii)  Be  responsible  for  a  premium  for  the 
first  crop  that  is  commensurate  with  the  ■ 
amount  of  the  indemnity  paid  for  the  first 
crop. 

(g)  The  reduction  in  the  amoimt  of 
indemnity jor  prevented  planting  payment 
and  premium  specified  in  sections  15(e)(2)(i) 
and  (ii)  and  15(f)(2)(i)  and  (ii)  will  apply  even 
if  another  person  plants  the  second  crop  on 
any  acreage  where  the  first  crop  was  planted 
or  was  prevented  from  being  planted,  as 
applicable.  The  reduction  in  the  amount  of 
indemnity  or  prevented  planting  payment 
will  also  apply  if  a  volunteer  crop  is 
harvested  from  the  same  acreage  in  the  same 
crop  year,  or  if  a  cover  crop  is  grazed,  hayed, 
or  otherwise  harvested.  In  the  event  you 
receive  cash  rent  for  any  acreage  on  which 
you  were  prevented  from  planting  or  had  a 
partial  or  total  loss  to  a  first  crop,  any 
indemnity  or  prevented  planting  payment 
you  receive  for  the  first  crop  will  be  limited 
to  35  percent  of  the  insurable  loss  or 
prevented  planting  payment  for  the  first  crop, 
regardless  of  whether  or  not  a  second  crop  is 
planted  or  a  second  crop  suffers  an  insurable 
loss  and  your  premium  will  be 
commensurate  with  the  amount  of  indemnity 
or  prevented  planting  payment  paid.  This 
reduction  will  not  apply  if  the  double- 
cropping  requirements  described  in 
subsection  (h)  have  been  met. 

(h)  You  may  receive  a  full  indemnity,  or  a 
full  prevented  planting  payment  for  a  first 
crop  when  a  second  crop  is  planted  on  the 
same  acreage  in  the  same  crop  year, 
regardless  of  whether  or  not  the  second  crop 
is  insured  or  sustains  an  insurable  loss,  if 
each  of  the  following  conditions  are  met: 

(1)  It  is  an  established  practice  in  the  area 
to  plant  two  or  more  crops  for  harvest  in  the 
same  crop  year. 


(2)  The  second  or  more  crops  are 
customarily  planted  after  the  first  crop  for 
harvest  on  the  same  acreage  in  the  same  crop 
year  in  the  area; 

(3)  Additional  coverage  insurance  offered 
under  the  authority  of  the  Act  is  available  in 
the  county  on  the  two  or  more  crops  that  are 
double-cropped; 

(4)  You  provide  records  acceptable  to  us  of 
acreage  and  prodnction  that  show  you  have 
double  cropped  acreage  in  at  least  two  of  the 
last  four  crop  years  in  which  the  first  crop 
was  planted,  or  that  show  the  applicable 
acreage  was  double-cropped  in  at  least  two 
of  the  last  four  crop  years  in  which  the  first 
crop  was  grown  on  it;  and 

(5)  In  the  case  of  prevented  planting,  the 
second  crop  is  not  planted  on  or  prior  to  the 
final  planting  date  or,  if  applicable,  the  end 
of  the  late  planting  period  for  the  first  crop. 

(i)  The  receipt  of  a  full  indemnity  or 
prevented  planting  payment  on  both  crops 
that  are  double-cropped  is  limited  to  the 
number  of  acres  for  which  you  can 
demonstrate  you  have  double-cropped  or  that 
have  been  historically  double-cropped  as 
specified  in  section  15(h). 

(j)  If  any  Federal  or  State  agency  requires 
destruction  of  any  insured  crop  production 
because  it  contains  levels  of  substances  or 
has  conditions  that  are  injurious  to  human  or 
animal  health  in  excess  of  the  maximum 
amounts  allowed  by  the  Food  and  Drug 
Administration,  other  public  health 
organizations  of  the  United  States  or  agency 
of  the  applicable  State,  you  must  certify  that 
such  production  has  been  destroyed  prior  to 
receiving  an  indemnity  payment.  Failure  to 
destroy  the  crop  production  will  result  in 
you  having  to  repay  any  indemnity  paid  and 
you  may  be  subject  to  administrative 
sanctions  in  accordance  with  section  515(h)- 
of  the  Act  and  7  CFR  part  400.  subpart  R,  and 
any  applicable  civil  or  criminal  sanctions. 
***** 

17.  Prevented  Planting. 

(a)*  *  * 

(1)  You  were  prevented  from  planting  the 
insured  crop  due  to  an  insured  cause  of  loss 
that  is  general  in  the  surrounding  area  and 
generally  prevents  other  producers  from 
planting  acreage  with  similar  characteristics 
(Failure  to  plant  at  any  time  on  or  before  the 
final  planting  date  when  other  producers  in 
the  area  with  acreage  with  similar 
characteristics  are  planting  will  result  in  the 
denial  of  the  prevented  planting  claim 
provided  that  such  planting  constitutes  a 
good  farming  practice.  The  surrounding  area 
includes  all  acreage  that  has  experienced  the 
insured  cause  of  loss  and  acreage  with 
similar  characteristics  means  acreage  with 
similar  geography,  topography,  soil  types, 
and  the  same  weather  conditions  and 
exposure)  and  occurs: 
***** 

(c)  The  premium  amount  for  acreage  that 
is  prevented  from  being  planted  will  be  the 
same  as  that  for  timely  planted  acreage 
except  as  specified  in  section  15(f). 
*         »     —  *         *         • 

(e)  •  *  * 
(1)'  •  * 
(ii)*   *  * 

(A)  The  number  of  acres  of  the  crop 
specified  in  the  processor  contract,  if  the 


contract  specifies  a  numl)er  of  acres 
contracted  for  the  crop  year;  or  the  result  of 
dividing  the  quantity  of  production  stated  in 
the  processor  contract  by  your  approved 
yield,  if  the  processor  contract  specifies  a 
quantity  of  production  that  will  be  accepted. 
If  a  minimum  number  of  acres  or  amount  of 
production  is  specified  in  the  processor 
contract,  this  amount  will  be  used  to 
determine  the  eligible  acres.  If  a  processor 
cancels  or  does  not  provide  contracts,  or 
reduces  the  contracted  acreage  or  production 
^{rom  what  would  have  otherwise  been 
allowed,  solely  because  the  acreage  was 
prevented  &t)m  being  planted  due  to  an 
insured  cause  of  loss,  we  may  elect  to 
determine  the  number  of  acres  eligible  based 
on  the  number  of  acres  or  amount  of 
production  you  had  contracted  in  the  county 
in  the  previous  crop  year.  If  you  did  not  have 
a  processor  contract  in  place  for  the  previous 
crop  year,  you  will  not  have  any  eligible 
prevented  planting  acreage  for  the  applicable 
processor  crop.  The  total  eligible  prevented 
planting  acres  in  all  counties  cannot  exceed 
the  total  number  of  acres  or  amount  of 
production  contracted  in  all  counties  in  the 
previous  crop  year.  If  the  applicable  crop 
provisions  require  that  the  price  election  be 
based  on  a  contract  price,  and  a  contract  is 
not  in  force  for  the  current  year,  the  price 
election  may  be  based  on  the  contract  price 
in  place  for  the  previous  crop  year. 
***** 

(f)*  *  * 

(1)  That  does  not  constitute  at  least  20 
acres  or  20  percent  of  the  insurable  crop 
acreage  in  the  unit,  whichever  is  less  (Any 
prevented  planting  acreage  within  a  field  that 
contains  planted  acreage  will  be  considered 
to  be  acreage  of  the  same  crop,  type,  and 
practice  that  is  planted  in  the  field  except 
that  the  prevented  planting  acreage  may  be 
considered  to  be  acreage  of  a  crop,  type,  and 
practice  other  than  that  which  is  planted  in 
the  field,  if  the  acreage  that  was  prevented 
fit}m  being  planted  constitutes  at  least  20 
acres  or  20  percent  of  the  total  insurable 
acreage  in  the  field  and  you  produced  both 
crops,  crop  types,  or  followed  both  practices 
in  the  same  field  in  the  same  crop  year 
within  any  one  of  the  4  most  recent  crop 
years,  or  if  it  is  clear  that  the  insured  crop 

,  planted  in  the  field  would  not  have  been 
planted  on  the  prevented  planting  acreage 
because  rotation  requirements  would  not  be 
met  or  because  you  had  planted  the  total 
number  of  acres  specified  in  the  processor 
contract); 

(2)  For  which  the  actuarial  documents  do 
not  provide  the  information  needed  to 
determine  a  premium  rate  unless  a  written 
agreement  designates  such  premium  rate; 

(3)  Used  for  conservation  purposes, 
intended  to  be  left  unplanted  under  any 
program  administered  by  the  USDA  or  other 
government  agency,  or  is  required  to  be  left 
unharvested  under  the  terms  of  the  lease  or 
any  other  agreement  (The  number  of  acres 
eligible  for  prevented  planting  will  be  limited 
to  the  number  of  acres  specified  in  the  lease 
for  which  you  are  required  to  pay  either  cash 
or  share  rent); 

(4)  On  which  the  insured  crop  is  prevented 
ftt)m  being  planted,  if  you  or  any  other 
person  receives  a  prevented  planting 
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payment  for  any  crop  for  the  same  acreage  in 
the  same  crop  year,  excluding  share 
arrangements,  unless: 

(i)  It  is  an  established  practice  in  the  area 
to  plant  the  second  crop  for  harvest  following 
harvest  of  the  first  crop,  and  additional 
coverage  insurance  offered  under  the 
authority  of  the  Act  is  available  in  the  county 
for  both  crops  in  the  same  crop  year; 

(ii)  You  provide  records  acceptable  to  us  of 
acreage  and  production  that  show  you  have 
double-cropped  acreage  in  at  least  two  of  the 
last  four  crop  years  in  which  the  first  crop 
was  planted,  or  that  show  the  applicable 
acreage  was  double-cropped  in  at  least  two 
of  the  last  four  crop  years  in  which  the  first 
crop  was  grown  on  it;  and 

(iii)  The  amount  of  acreage  you  are  double- 
cropping  in  the  current  crop  year  does  not 
exceed  the  number  of  acres  for  which  you 
provide  the  records  required  in  section 
17(f)(4)(ii): 

(5)  On  which  the  insured  crop  is  prevented 
bom  being  planted,  if  any  crop,  is  planted  or 
a  volunteer  crop  is  harvested  by  you  or  any 
other  person  on  the  same  acreage: 

(i)  Within  the  late  planting  period  for  the 
insured  first  crop,  or  on  or  before  the  final 
planting  date  if  a  late  planting  period  is  not 
applicable;  or 

(ii)  On  or  before  the  final  planting  date  for 
the  insured  crop  unless  you  meet  the  double 
cropping  requirements  in  section  17(f)(4),  or 
the  crop  planted  was  a  cover  crop  that  was 
not  hayed,  grazed  or  otherwise  harvested,  or 
unless  allowed  by  the  Special  Provisions. 

(6)  For  which  planting  history  or 
conservation  plans  indicate  that  the  acreage 
would  remain  fallow  for  crop  rotation 
purposes  or  on  which  any  pasture  or  other 
forage  crop  is  in  place  on  the  acreage  during 
the  time  that  planting  of  the  insured  crop 
generally  occurs  in  the  area; 
***** 

(12)  If,  at  the  time  you  lease,  buy,  or 
otherwise  acquire  the  acreage  or  the  time  the 
acreage  becomes  available  to  you  for  planting 
or  you  request  insurance  for  the  acreage,  a 
cause  of  loss  has  occurred  that  will  or  could 
prevent  planting. 
***** 

18.  Written  Agreements. 

***** 

(c)  If  approved,  the  written  agreement  will 
include  all  variable  terms  of  the  contract, 
including,  but  not  limited  to,  crop  practice, 
type  or  variety,  the  guarantee,  premium  rate 
or  information  needed  to  determine  the 
premium  rate,  and  price  election; 

(d)  Each  written  agreement  will  only  be 
valid  for  the  number  of  crop  years  specified 
in  the  written  agreement,  not  to  exceed  four 
years,  or  as  long  as  the  conditions  under 
which  the  agreement  was  issued  exist, 
whichever  time  period  ends  first  (Such 
conditions  include,  but  are  not  limited  to, 
farming  practices  used,  legal  description  of 
the  acreage,  types  or  varieties  produced,  etc. 
If  any  condition  changes,  you  must  notify  us 
immediately,  the  written  agreement  will  no 
longer  be  effective,  and  you  must  request  a 
new  written  agreement.  Failure  to 

.  immediately  notify  us  of  changed  conditions 
will  result  in  denial  of  liability  under  the 
terms  of  the  written  agreement.  If  a  written 


agreement  is  not  specifically  renewed  after  it 
expires,  insurance  coverage  for  subsequent 
years  will  be  in  accordance  with  the  printed 
policy); 

(e)  An  application  for  a  written  agreement 
submitted  after  the  sales  closing  date  may  be 
approved  if  you  demonstrate  your  physical 
inability  to  apply  prior  to  the  sales  closing 
date,  or  it  is  submitted  in  accordance  with 
FCIC  approved  written  agreement  procedures 
published  on  the  RMA  Web  site  at  http:// 
www.rma.usda.gov/  or  a  successor  website 
and,  after  inspection  of  the  acreage  by  us,  it 
is  determinW  that  no  loss  has  occurred  on 
planted  acreage  or  no  cause  of  loss  that  could 
prevent  planting  has  occurred  and  the  crop 
is  insurable  in  accordance  with  the  policy 
and  written  agreement  provisions; 

(f)  For  a  crop,  type,  variety  or  practice  that 
is  not  insurable  in  the  county,  you  must 
provide  at  least  four  years  of  records  to 
support  the  change  you  are  requesting  (If  you 
do  not  have  at  least  four  years  of  records  to 
support  the  requested  change,  your  request 
for  a  written  agreement  will  be  denied);  and 

(g)  Any  written  agreement  will  be  denied 
if  FQC  determines  the  risk  is  excessive. 


(For  FQC  policies) 

20.  Appeals  and  Administrative  Review. 

(a)  All  determinations  required  by  the 
policy  will  be  made  by  us.  If  you  disagree 
with  our  determinations,  you  may: 

(1)  Except  as  provided  in  section  20(a)(2), 
obtain  reconsideration  of  or  appeal  those 
determinations  in  accordance  with  appeal 
provisions  published  at  7  CFR  part  11;  or 

(2)  Request  a  reconsideration  of  our  loss 
determination  regarding  good  forming 
practices  in  accordance  with  the  review 
process  established  for  this  purpose  and 
published  at  7  CFR  part  400,  subpart  J. 

.    (b)  In  any  appeal  proceeding  or 
reconsideration,  the  terms  of  this  policy,  the 
Act,  and  the  regulations  published  at  7  CFR 
chapter  IV  are  binding  and  any  state  or  local 
laws  that  are  in  conflict  with  Uie  terms  of  the 
policy,  the  Act,  and  the  regulations  are 
preempted.  [For  reinsured  policies] 
20.  Appeals  and  Administrative  Review. 

(a)  Except  as  provided  in  section  20(d),  you 
may  appeal  any  determination  made  by  FQC 
in  accordance  with  appeal  provisions 
published  at  7  CFR  part  11. 

(b)  No  award  determined  by  appeal  or 
administrative  reconsideration  can  exceed 
the  amount  of  liability  established  or  which 
should  have  been  established  under  the 
policy. 

(c)  In  any  appeal  proceeding  or 
reconsideration,  the  terms  of  this  policy,  the 
Act,  and  the  regulations  published  at  7  CFR 
chapter  IV  are  binding  and  any  state  or  local 
laws  that  are  in  conflict  with  the  terms  of  the 
policy,  the  Act,  and  the  regulations  are 
preempted. 

(d)  If  you  do  not  agree  with  any  loss 
determination  made  regarding  good  farming 
practices,  you  may  request  reconsideration  of 
this  determination  in  accordance  with  the 
review  process  established  for  this  purpose 
and  published  at  7  CFR  part  400,  subpart  I. 

Section  21.  Access  to  Insured  Crop  and 
Records,  and  Record  Retention. 

(a)  We,  and  any  employee  of  USDA  have 
the  right  to  examine  the  insured  crop  and  all 


records  related  to  planting,  replanting, 
inputs,  production,  harvesting,  and 
disposition  of  the  insured  crop  as  often  as  we 
reasonably  require  during  the  record 
retention  period. 

(b)  For  three  years  after  the  end  of  the  crop 
year,  you  must  retain,  and  provide  upon  our 
request,  or  the  request  of  any  employee  of 
USDA: 

(1)  Complete  records  of  the  planting, 
replanting,  inputs,  production,  harvesting, 
and  disposition  of  the  insured  crop  on  each 
unit  (This  requirement  also  applies  to  all 
such  records  for  acreage  that  is  not  insured): 
an(l 

(2)  All  records  used  to  establish  the 
amount  of  production  you  certified  on  your 
production  reports  used  to  compute  your 
approved  yield  unless  such  records  have 
already  been  provided  to  us  (For  example,  if 
your  approved  yield  for  the  2003  crop  year 
was  based  on  production  records  you 
certified  for  the  1997  through  2002  crop 
years,  you  must  maintain  all  such  records 
through  the  2006  crop  year,  unless  such 
records  have  already  been  provided  to  us). 

(c)  We  may  extend  the  record  retention 
period  beyond  three  years  by  notifying  you 
of  such  extension  in  writing. 

(d)  By  signing  the  application  for  insurance 
under  the  authority  of  the  Act  or  by 
continuing  insurance  for  which  you  have 
previously  applied,  you  authorize  us  or 
USDA,  or  any  person  acting  for  us  or  USDA, 
to  obtain  records  relating  to  the  planting, 
replanting,  inputs,  production,  harvesting, 
and  disposition  of  the  insured  crop  from  any 
person  who  may  have  custody  of  such 
records,  including  but  not  limited  to.  FSA 
offices,  banks,  warehouses,  gins, 
cooperatives,  marketing  associations,  and 
accountants.  You  must  assist  in  obtaining  all 
records  we  or  any  employee  of  USDA  request 
from  third  parties. 

(e)  Failure  to  keep  and  maintain  the 
records,  provide  access  to  the  insured  crop  or 
authorize  access  to  the  records  maintained  by 
third  parties  will  result  in: 

(1)  For  foilure  to  keep  separate  records  for 
optional  units,  but  all  other  policy 
requirements  are  met,  combination  of  the 
optional  units  into  the  basic  units;  or 

(2)  In  all  other  cases,  a  determination  that 
no  indemnity  or  prevented  planting  or 
replant  payment  is  due.  Even  though  no 
indemnity  or  other  payment  is  due,  you  will 
still  be  required  to  pay  the  premium  due 
imder  the  policy  for  the  unit. 

22.  Other  Insurance. 

(a)  Other  Like  Insurance-Nothing  in  this 
section  prevents  you  from  obtaining  other 
insurance  not  issued  under  the  authority  of 
the  Act  However,  unless  specifically 
required  by  policy  provisions,  you  must  not 
obtain  any  other  crop  insurance  issued  under 
the  authority  of  the  Act  on  your  share  of  the 
insured  crop.  If  you  carmot  demonstrate  that 
you  did  not  intend  to  have  more  than  one 
policy  in  effect,  you  may  be  subject  to  the 
sanctions  authorized  under  this  policy,  the 
Act,  or  any  other  applicable  statute.  If  you 
can  demonstrate  that  you  did  not  intend  to 
have  more  than  one  policy  in  effect,  and: 

(1)  One  is  an  additional  coverage  policy 
and  the  other  is  a  Catastrophic  Risk 
Protection  policy: 
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(i)  The  additional  coverage  policy  will 
apply  if  both  are  with  the  same  insurance 
provider  or,  if  not,  both  insurance  providers 
agree;  or 

(ii)  The  policy  with  the  earliest  date  of 
application  will  be  in  force  if  both  insurance 
providers  do  not  agree;  or 

(2)  Both  are  additional  coverage  policies  or 
both  are  Catastrophic  Risk  Protection 
policies,  the  policy  with  the  earliest  date  of 
application  will  be  in  force  and  the  other 
policy  will  be  void,  unless  both  policies  are 
with: 

(i)  The  same  insurance  provider  and  the 
.  insurance  provider  agrees  otherwise;  or    - 

(ii)  Different  insurance  providers  and  both 
insurance  providers  agree  otherwise. 
*         *         *         •  I       • 

(For  FQC  policies) 

24.  Amounts  Due  Us. 

***** 

(b)  Interest  will  accrue  at  the  rate  of  1.25 
percent  simple  interest  per  calendar  month, 
or  any  part  thereof,  on  any  unpaid  premium 
amount  or  administrative  fee  due  us.  With 
respeci  co  any  premiums  or  administrative 
fees  owed,  interest  will  start  to  accrue  on  the 
first  day  of  the  month  following  the  premium 
billing  date  specified  in  the  Special 
Provisions. 


[For  reinsured  policies) 

24.  Amounts  Due  Us. 

(a)  Interest  will  accrue  at  the  rate  of  1.25 
percent  simple  interest  per  calendar  month, 
or  any  portion  thereof,  on  any  unpaid 
amount  due  us.  For  the  purpose  of  premium 
amounts  or  administrative  fees  due  us,  the 
interest  will  start  to  accrue  on  the  first  day 
of  the  month  following  the  premium  billing 
date  specified  in  the  Special  Provisions.  We 
will  collect  any  unpaid  amounts  or  premium 
and  any  interest  owed  thereon. 
Administrative  fees  are  owed  to  FCIC  and 
FQC  will  collect  any  unpaid  administrative 
fees  and  any  interest  owed  thereon. 
***** 

(e)  Amounts  owed  by  you  may  be  collected 
in  part  through  administrative  offset  from 
payments  you  receive  from  United  States 
government  agencies  in  accordance  with  31 
U.S.C.  chapter  37. 

25.  Legal  Action  Against  Us. 

•  *         •         *|         • 

(c)  You  may  not  recover  any  attorneys  fees 
or  other  charges,  or  any  punitive, 
compensatory  or  any  other  damages  except 
contractual  damages,  except  as  authorized  in 
7  CFR  400:352(b)(4). 
***** 

34.  Unit  Division, 
(a)*  *  *  L 

(2)*  *  *        r 

(iii)  You  must  comply  with  all  reporting 
requirements  for  the  enterprise  unit  (While 
separate  records  of  acreage  and  production 
for  basic  or  optional  units  must  be 
maintained,  if  you  want  to  change  your  unit 
structure  in  subsequent  crop  years,  it  is  not 
required  to  qualify  ibr  an  enterprise  unit); 

*  *         * 

(3)*   *   * 


(iii)  If  you  do  not  qualify  for  a  whole  farm 
unit  when  the  acreage  is  reported,  we  will 
assign  the  basic  unit  structure. 

*  *         *         *         *  ' 

(b)  *   •   • 

(1)  You  must  maintain  a  clear  and 
discernible  border  between  each  optional 
unit  (Such  border  must  remain  clear  and 
discernible  throughout  the  entire  growing 
season); 

*  *         *         *         * 

(3)  You  have  records,  that  are  acceptable  to 
us,  for  at  least  the  previous  crop  year  for  all 
optional  and  basic  units  that  you  will  report 
in  the  current  crop  year  (You  may  be 
required  to  produce  the  records  for  all  units 
for  the  previous  crop  year); 

*  *         *         *         * 

(c)*  *  * 

(2)  In  addition  to,  or  instead  of, 
establishing  optional  units  by  section,  section 
equivalent  or  FSA  farm  serial  number, 
optional  units  may  be  based  on  irrigated  and 
non-irrigated  acreage  (To  qualify  as  separate 
irrigated  and  non-irrigated  optional  units, 
there  must  be  a  clear  and  discemable  border 
between  the  irrigated  and  non-irrigated 
acreage.  The  irrigated  acreage  may  not  extend 
beyond  the  point  at  which  the  irrigation 
system  can  deliver  the  quantity  of  water 
needed  to  produce  the  yield  on  which  the 
guarantee  is  based,  except  the  comers  of  a 
field  in  which  a  center-pivot  irrigation 
system  is  used  may  be  considered  as  irrigated 
acreage  if  the  comers  of  a  field  in  which  a 
center-pivot  irrigation  system  is  used  do  not 
qualify  as  a  separate  non-irrigated  optional 
unit.  In  this  case,  production  frxtm  both 
practices  will  be  used  to  determine  your 
approved  yield);  and 

(3)  In  addition  to,  or  instead  of, 
establishing  optional  units  by  section,  section 
equivalent  or  FSA  farm  serial  number,  or 
irrigated  and  non-irrigated  acreage,  separate 
optional  units  may  be  established  for  acreage 
of  the  insured  crop  grown  and  insured  under 
an  organic  farming  practice.  To  qualify  as  a 
separate  optional  unit,  there  must  be  a  clear 
and  discemable  border  between  the  acreage 
insured  using  an  organic  farming  practice 
and  other  acreage  of  the  insured  crop.  -^ 
Certified  organic,  organic,  transitional  and 
buffer  zone  acreages  do  not  individually 
qualify  as  separate  units.  (See  section  37  for 
additional  provisions  regarding  acreage 
insured  under  an  organic  farming  practice). 
***** 

36.  Substitution  of  Yields. 

(a)  When  you  have  actual  yields  in  your 
production  history  that,  due  to  insured 
causes  of  loss,  are  less  than  60  percent  of  the 
applicable  transitional  yield  (T- Yield),  as 
defined  in  7  CFR  400.52,  you  may  elect  to 
exclude  one  or  more  of  any  such  yields. 

(b)  Such  election  must  be  made  on  or 
before  the  sales  closing  date  for  the  insured 
crop  and  the  election  will  remain  in  effect  for 
succeeding  years. 

(c)  Each  excluded  actual  yield  will  be 
replaced'with  a  yield  equal  to  60  percent  of 
the  T-yield  that  is  applicable  in  the  county 
for  the  crop  year  in  which  the  yield  is  being 
replaced  (For  example,  if  you  elect  to  exclude 
your  1998  yield,  the  T-yield  in  effect  for  the 
1998  crop  year  in  the  county  will  be  CGsed. 


If  you  also  elect  to  exclude  your  2002  yield, 
the  T-yield  io  effect  for  the  2002  crop  year 
in  the  county  will  be  used).  The  replacement 
yields  will  be  used  in  the  same  manner  as 
actual  yields  for  the  purpose  of  calculating 
the  approved  yield. 

(d)  Once  you  have  elected  to  exclude  an 
actual  yield  fitim  the  database,  the 
replacement  yield  will  remain  in  effect  until 
such  time  as  that  crop  year  is  no  longer 
included  in  the  database. 

(e)  Premium  rates  for  approved  yields  that 
are  adjusted  under  this  section  will  be  based 
on  your  yield  prior  to  replacing  the  actual 
yields  or  such  other  basis  as  determined 
appropriate  by  FQC  to  cover  the  increased 
risk  associated  with  the  substitution  of  higher 
yields. 

37.  Organic  Farming  Practices. 

(a)  In  accordance  with  section  8(b)(2), 
insurance  will  not  be  provided  for  any  crop 
grown  using  an  organic  farming  practice, 
unless  the  information  needed  to  determine 
a  premium  rate  for  an  organic  farming 
practice  is  specified  on  the  actuarial  table,  or 
insurance  is  allowed  by  a  written  agreement. 

(b)  If  insurance  is  provided  for  an  organic 
farming  practice  as  specified  in  section  37(a), 
only  the  following  acreage  will  be  insured 
under  such  practice: 

(1)  Certified  organic  acreage; 

(2)  Transitional  acreage  that  is  being 
converted  to  certified  organic  acreage  in 

■  accordance  with  an  organic  plan;  and 

(3)  Buffer  zone  acreage. 

(c)  On  the  date  you  report  your  acreage, 
you  must  have: 

(1)  For  certified  organic  acreage,  a  written 
certification  in  effect  from  a  certifying  agent 
indicating  the  name  of  the  entity  certified, 
effective  date  of  certification,  certificate 
number,  types  of  commodities  certified,  and 
name  and  address  of  the  certifying  agent  (A 
certificate  issued  to  a  tenant  may  be  used  to 
qualify  a  landlord  or  other  similar 
arrangement); 

(2)  For  transitional  acreage,  a  certificate  as 
described  in  section  37(c)(1),  or  written 
documentation  from  a  certifying  agent 
indicating  that  an  organic  plan  is  in  effect  for 
the- acreage;  and 

(3)  Records  from  the  certifying  agent 
showing  the  specific  location  of  each  field  of 
certified  organic,  transitional,  buffer  zone, 
and  acreage  not  maintained  under  organic 
management. 

(d)  If  you  claim  a  loss  on  any  acreage 
insured  under  an  organic  farming  practice, 
you  must  provide  us  with  copies  of  the 
records  required  in  section  37(c). 

(e)  If  any  acreage  qualifies  as  certified 
organic  or  transitional  acreage  on  the  date 
you  report  such  acreage,  and  such 
certification  is  subsequently  revoked  by  the 
certifying  agent,  or  the  certifying  agent  no 
longer  considers  the  acreage  as  transitional 
acreage  for  the  remainder  of  the  crop  yea  •, 
that  acreage  will  remain  insured  under  the 
reported  practice  for  which  it  qualified  at  the 
time  the  acreage  was  reported.  Any  loss  due 
to  failure  to  comply  with  organic  standards 
will  be  considered  an  uninsured  cause  ol 
loss. 

(f)  In  addition  to  the  applicable  definition 
of  "good  farming  practices",  organic  farming 
practices  will  be  considered  to  be  good 
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farming  practices  if  they  are  those  specified 
in  the  organic  plan. 

(g)  Contamination  by  application  or  drift  of 
prohibited  substances  onto  land  on  which 
crops  are  grown  using  organic  farming 
practices  will  not  be  an  insured  peril  on  any 
certified  organic,  transitional  or  buffer  zone 
acreage. 

(h)  In  addition  to  the  provisions  contained 
in  section  17(f),  prevented  planting  coverage 
will  not  be  provided  for  any  acreage  based  on 


an  organic  farming  practice  in  excess  of  the 
number  of  acres  that  will  be  gro%vn  under  an 
organic  farming  pr&ctice  and  shown  as  such 
in  the  records  required  in  section  37(c). 

(i)  In  lieu  of  the  provisions  contained  in 
section  17(f)(1)  that  specify  prevented 
planting  acreage  within  a  field  that  contains 
planted  acreage  will  be  considered  to  be 
acreage  of  the  same  practice  that  is  planted 
in  the  field,  prevented  planting  acreage  will 
be  considered  as  organic  practice  acreage  if 


it  is  identified  as  certified  organic, 
transitional,  or  buffer  zone  acreage  in  the 
organic  plan. 

Signed  in  Washington,  DC,  on  September 
12,  2002. 

Row  J.  Davidson,  Ir., 
Manager,  Federal  Crop  Insurance 
Corporation. 

[FR  Doc.  02-23667  Filed  9-13-02;  10:00  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

SO  CFR  Parts  25  and  32 

RIN 101S-AI34  I 

2002-2003  Refuge-Specific  Hunting 
and  Sport  Fishing  Regulations 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Final  rule. 

summary:  The  Fish  and  Wildlife  Service 
(we  or  the  Service)  add  seven  additional 
refuges  to  the  list  of  areas  open  for 
hunting  and/or  sport  fishing  activities 
and  increase  the  activities  available  at 
eight  other  refuges,  along  with  pertinent 
refuge-specific  regulations  for  such 
activities,  and  amend  certain  regulations 
on  other  refuges  that  pertain  to 
migratory  game  bird  himting,  upland 
game  hunting,  big  game  himting,  and 
sport  fishing  for  2002-2003. 
DATES:  This  rule  is  effective  September 
18.  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  A.  Marler,  (703)  358-2397;  Fax 
(703) 358-2248. 

SUPPLEMENTARY  INFORMATION:  The 
National  Wildlife  Refuge  System 
Administration  Act  of  1966  closes 
national  wildlife  refuges  to  all  uses  until 
opened.  The  Secretary  of  the  Interior 
(Secretary)  may  open  refuge  areas  to  any 
use,  including  himting  and/or  fishing, 
upon  a  determination  that  such  uses  are 
compatible  with  the  purposes  of  the 
refuge.  The  action  also  must  be  in 
accordance  with  provisions  of  all  laws 
applicable  to  the  areas,  developed  in 
coordination  with  the  appropriate  State 
fish  and  wildlife  agency(ies),  consistent 
with  the  principles  of  soimd  fish  and 
wildlife  management  and 
administration,  and  otherwise  in  the 
public  interest.  These  requirements 
ensure  that  we  maintain  the  biological 
integrity,  diversity,  and  environmental 
health  of  the  National  Wildlife  Refuge 
System  (System)  for  the  benefit  of 
present  and  futiue  generations  of 
Americans. 

We  annually  review  refuge  hunting 
and  fishing  programs  to  determine 
whether  to  include  additional  refuges  or 
whether  individual  refuge  regulations 
governing  existing  programs  need 
modifications,  deletions,  or  additions 
made  to  them.  Changing  environmental 
conditions,  State  and  Federal 
regulations,  and  other  factors  affecting 
fish  and  wildlife  populations  and 
habitat  may  warrant  modifications  to 
refuge-specific  regulations  to  ensure  the 
continued  compatibility  of  himting  and 


fishing  programs  and  that  these 
programs  will  not  materially  interfere 
with  or  detract  fi'om  the  fulfillment  of 
the  purposes  of  the  refuge  or  the 
System's  mission. 

You  may  find  provisions  governing 
hunting  and  fishing  on  national  wildlife 
refuges  in  Title  50  of  the  Code  of 
Federal  Regulations  in  part  32.  We 
regulate  hunting  and  fishing  on  refuges 
to: 

•  Ensure  compatibility  with  the 
purpose(s)  of  the  refuge; 

•  Properly  manage  the  fish  and 
wildlife  resource; 

•  Protect  other  refuge  values; 

•  Ensure  refuge  visitor  safety;  and 

•  Provide  opportimities  for  quality 
recreational  and  educational 
experiences. 

On  many  refuges  where  we  decide  to 
allow  hunting  and  fishing,  our  general 
policy  of  adopting  regulations  identical 
to  State  hunting  and  fishing  regulations 
is  adequate  in  meeting  these  objectives. 
On  other  refuges,  we  must  supplement 
State  regulations  with  more  restrictive 
Federal  regulations  to  ensure  that  we 
meet  our  management  responsibilities, 
as  outlined  uimer  the  section  entitled 
"Statutory  Authority."  We  issue  refuge- 
specific  hunting  and  sport  fishing 
regulations  when  we  open  wildlife 
refuges  to  either  migratory  game  bird 
hunting,  upland  game  hunting,  big  game 
hunting,  or  sport  fishing.  These 
regulations  list  the  wildlife  species  that 
you  may  hunt  or  those  species  subject 
to  sport  fishing,  seasons,  bag  limits, 
methods  of  hunting  or  fishing, 
descriptions  of  areas  open  to  hunting  or 
fishing,  and  other  provisions  as 
appropriate.  You  may  find  previously 
issued  refuge-specific  regulations  for 
hunting  and  fishing  in  50  CFR  part  32. 
In  this  rulemaking,  we  are  promulgating 
many  of  the  amendments  to  these 
sections  to  standardize  and  clarify  the 
existing  language  of  these  regulations. 

Plain  Language  Mandate 

In  this  rule  some  of  the  revisions  to 
the  individual  refuge  units  are  to 
comply  with  a  Presidential  mandate  to 
use  plain  language  in  regulations  and  do 
not  modiiy  the  substance  of  the 
previous  regulations.  These  types  of 
changes  include  using  "you"  to  refer  to 
the  reader  and  "we"  to  refer  to  the 
Service,  using  the  word  "allow"  instead 
of  "permit"  when  we  do  not  require  the 
use  of  a  permit  for  an  activity,  and  using 
active  voice. 

Statutory  Authority 

The  National  Wildlife  Refuge  System 
Administration  Act  (Administration 
Act)  of  1966  (16  U.S.C.  668dd-668ee,  as 
amended),  and  the  Refuge  Recreation 


Act  (Recreation  Act)  of  1962  (16  U.S.C. 
460k-460k-4)  govern  the  administration 
and  public  use  of  national  wildlife 
refuges. 

Amendments  enacted  by  the  National 
Wildlife  Refuge  System  Improvement 
Act  of  1997  (Improvement  Act)  amend 
and  build  upon  the  Administration  Act 
in  a  manner  that  provided  an  "organic 
act"  for  the  System  similar  to  those  that 
exist  for  other  public  Federal  lands.  The 
Act  serves  to  ensure  that  we  effectively 
manage  the  System  as  a  national 
network  of  lands,  waters,  and  interests 
for  the  protection  and  conservation  of 
our  Nation's  wildlife  resources.  The 
Improvement  Act  states  first  and 
foremost  that  we  focus  the  mission  of 
the  System  on  conservation  of  fish, 
wildlife,  and  plant  resources  and  their 
habitats.  The  Improvement  Act  requires 
the  Secretary,  before  allowing  a  new  use 
of  a  refuge,  or  before  expanding, 
renewing,  or  extending  an  existing  use 
of  a  refuge,  to  determine  that  the  use  is 
compatible  and  promotes  public  safety. 
The  Improvement  Act  established  as  the 
policy  of  the  United  States  that  wildlife- 
dependent  recreation,  when  compatible. 
is  a  legitimate  and  appropriate  public 
use  of  the  System,  through  which  the 
American  public  can  develop  an 
appreciation  for  fish  and  wildlife.  The 
Improvement  Act  established  six 
wildlife-dependent  recreational  uses, 
when  compatible,  as  the  priority  general 
public  uses  of  the  System.  Those  uses 
are:  hunting,  fishing,  wildlife 
observation  and  photography,  and 
environmental  education  and 
interpretation. 

The  Recreation  Act  authorizes  the 
Secretary  to  administer  areas  within  the 
System  for  public  recreation  as  an 
appropriate  incidental  or  secondary  use 
only  to  the  extent  that  doing  so  is 
practicable  and  not  inconsistent  with 
the  primary  purpose(s)  for  which 
Congress  and  the  Service  established  the 
areas.  The  Recreation  Act  requires  that 
any  recreational  use  of  refuge  lands  be 
compatible  with  the  primary  purpose(s) 
for  which  we  established  the  refuge  and 
not  inconsistent  with  other  previously 
authorized  operations. 

The  Administration  Act  and 
Recreation  Act  also  authorize  the 
Secretary  to  issue  regulations  to  carry 
out  the  purposes  of  the  acts  and  regulate 
uses. 

We  develop  hunting  and  sport  fishing 
plans  for  each  refuge  prior  to  opening  it 
to  hunting  or  fishing.  In  many  cases,  we 
develop  refuge-specific  regulations  to 
ensure  the  compatibility  of  the 
program(s)  with  the  purpose(s)  for 
which  we  established  the  refuge.  We 
have  ensured  initial  compliance  with 
the  Administration  Act  and  the 
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Recreation  Act  for  himting  and  sport 
fishing  on  newly  acquired  refuges 
throu^  an  interim  determination  of 
compatibility  made  at  or  near  the  time 
of  acquisition.  These  regulations  ensure 
that  we  make  the  determinations 
required  by  these  acts  prior  to  adding 
refuges  to  the  lists  of  areas  open  to 
hunting  and  fishing  in  50  CFR  part  32. 
We  ensure  continued  compliance 
through  the  development  of 
comprehensive  conservation  plans, 
hunting  and  sport  fishing  plans,  and 
annual  review  of  hunting  and  sport 
fishing  programs  and  regidations. 

In  preparation  for  new  openings,  we 
include  the  following  documents  in  the 
refuges'  "opening  package"  (which  the 
Region  completes,  the  Regional  Director 
signs,  and  then  the  Region  sends  a  copy 
to  Headquarters  Office):  (1)  Step-down 
hunting  and/or  fishing  management 
plan;  (2)  appropriate  National 
Environmental  Policy  Act  (NEPA) 
documentation,  (Categorical  Exclusion, 
Environmental  Assessment,  or 
Environmental  Impact  Statement);  (3) 
appropriate  decision  documentation 
[e.g..  Finding  of  No  Significant  Impact, 
Record  of  Decision  [ROD]);  (4)  section  7 
Endangered  Species  Act  evaluation:  (5) 
copies  of  letters  requesting  State  and, 
where  appropriate.  Tribal  involvement 
and  the  results  of  the  request;  (6)  draft 
news  release;  (7)  outreach  plan;  and  (8) 
draft  refuge-specific  regulation(s). 

Response  to  Comments  Received 

In  the  June  20,  2002,  Federal  Register 
(67  FR  41920),  we  published  a  proposed 
rulemaking  identifying  the  refuges  and 
their  proposed  hunting  and/or  fishing 
programs  and  invited  public  comments. 
We  reviewed  and  considered  all 
comments  following  a  30-day  comment 
period. 

We  received  multiple  comments  from 
six  different  commenters  on  the 
proposed  rule:  five  commenters  were 
individuals,  and  one  commenter  was  a 
nongovernmental  organization.  Four 
commenters  strongly  supported  the 
proposed  rule. 

Comment:  Three  commenters 
expressed  opposition  to  opening  refuges 
to  hunting  and  fishing  and  believe 
refuges  should  be  places  offering 
protection  and  shelter  and  feel  that 
hunting  "unbalances  the  natural  order 
of  things  and  has  a  negative  effect  on  all 
nongame  as  well."  A  commenter  felt 
that  the  "primary  purpose  of  a  refuge  is 
conservation"  and  did  not  feel  that 
allowing/extending  hunting  and  fishing 
on  refuges  will  aid  in  the  conservation 
of  wildlife.  The  same  commenter  feqls 
we  violate  the  mandate  of  the  "National 
Wild^fie  Refuge  Act,  the  Endangered 


Species  Act,  and  the  National 
Environmental  Policy  Act." 

Response:  The  National  Wildlife 
Refuge  System  Administration  Act  of 
1966  authorizes  the  Secretary  to  allow 
uses  of  any  refuge  area  as  long  as  those 
uses  are  compatible;  and,  in  fact,  the  Act 
specifically  references  hunting  and 
fishing.  Recent  amendments  to  the 
National  Wildlife  Refuge  System 
Administration  Act  made  by  the 
National  Wildlife  Refuge  System 
Improvement  Act  of  1997  (Improvement 
Act)  establish  wildlife-dependent 
recreational  uses  as  priority  uses  and 
include  hunting  and  fishing  in  the 
definition  of  those  uses. 

The  principal  focus  of  the 
Improvement  Act  was  to  clearly 
establish  a  wildlife  conservation 
mission  for  the  System  and  provide 
managers  clear  direction  to  make 
determinations  regarding  wildlife 
conservation  and  public  uses  within  the 
units  of  the  System.  The  Service 
manages  national  wildlife  refuges 
primarily  for  wildlife  conservation, 
habitat  protection,  and  biological 
integrity  and  allows  uses  only  when 
compatible  with  the  refuge  purpose(s). 
In  passing  the  Improvement  Act, 
Congress  reaffirmed  the  System  was 
created  to  conserve  fish,  wildlife,  plants, 
and  their  habitats  and  would  focilitate 
opportunities  for  Americans  to 
participate  in  compatible  wildlife- 
dependent  recreation,  including  hunting 
and/or  fishing  on  System  lands.  The 
Service  has  adopted  poUcies  and 
regulations  implementing  the 
requirements  of  the  Improvement  Act 
that  refuge  managers  comply  with  when 
considering  hunting  and  fishing 
programs. 

Additionally,  we  review  all  hunting 
programs  annually  to  determine  if  they 
may  affect,  adversely  or  beneficially, 
threatened  or  endangered  species  and 
their  habitat.  The  rehige  manager  will 
initiate  consultation,  as  appropriate,  in 
accordance  with  Section  7  of  the 
Endangered  Species  Act  and  intra- 
Service  consultation  procedures  and 
will  take  actions  necessary  to  ensure  the 
programs  will  not  jeopardize  listed 
species. 

We  further  address  compliance  with 
the  National  Environmental  Policy  Act 
in  the  last  comment  below. 

Comment:  Two  commenters  asked 
that  we  add  language  to  "include 
approved  hunting  methods  by  falconry 
for  small  game  and  upland/migratory 
birds.  [And  to)  *  *  *  remove  ot  clarify 
reference  to  domesticated  animals  or 
pets  so  as  to  leave  no  opportunity  to 
misinterpret  the  possession  of  a  hawk  or 
falcon  for  use  in  hunting." 


Response:  Falconry  is  a  form  of 
hunting  (or  take)  regulated  under  State 
law  and.  if  deemed  appropriate  and 
compatible,  refuge  managers  may  allow. 
We  do  not  believe  it  is  necessary  to 
specify  particular  hunting  methods  in 
this  rule.  Because  folconry  is  an 
alternative  form  of  hunting,  we  must  be 
cognizant  of  other  hunting  programs 
and  potential  conflicts  between  them 
when  making  the  decision  to  provide 
that  opportunity.  As  discussed  in  the 
response  to  the  first  comment,  when 
developing  a  CCP  for  each  refuge,  the 
refuge  manager  examines  the 
overarching  decision  of  refuge 
management  when  determining  whether 
or  not  to  allow  hunting.  When  preparing 
a  refuge's  individual  hunting  plans  each 
refuge  manager  would  need  to  make  the 
decision  to  allow  falconry  strictly  on  a 
case-by-case  basis. 

As  noted  above,  folconry  is  a  form  of 
hunting  and  because  of  that  it  is  not 
necessary  to  specifically  state  that  a 
hawk  or  falcon  used  in  hunting  is  not 
a  "domesticated  animal  or  pet."  On 
some  refuges,  we  allow  the  use  of  dogs 
as  pari  of  hunting  activities  on  the 
refuge  during  the  waterfowl  season. 
Existing  System  policy  directs  the 
refuge  manager  to  carefully  consider  the 
impacts  of  dogs  on  the  refuge,  refuge 
wildlife  management  objectives,  and  the 
activities  allowed  by  the  State  when 
evaluating  the  compatibility  of  hunting 
dog  use.  The  refuge  manager  may  allow 
"otiier  domesticated  animals  or  pets"  on 
a  refuge-spedfic  basis,  again,  based  on 
appropriateness  and  compatibility.'  If  a 
refuge  manager  determined  that  hunting 
dogs  or  other  domesticated  animals  or 
pets  or  falconry  would  be  both 
appropriate  and  compatible,  50  CFR 
pari  32  would  reflect  that  we  allow  their 
presence  on  refuges. 

Comment:  One  commenter  felt  that 
we  did  not  "pay  appropriate  deference 
to  the  Administrative  Procedure  Act" 
(APA)  in  that  we  allowed  only  30  days 
for  public  comment  and  asked  that  we 
extend  the  comment  period  for  an 
additional  30  days. 

Response:  The  APA  requires  that 
agencies  piovide  an  opportunity  for  the 
public  to  participate  in  rulemaking  by 
submitting  written  data,  views,  or 
arguments,  and  we  make  every  effort  to 
maximize  that  opportunity.  The  Refuge- 
Specific  Hunting  and  Sport  F^hing 
Regulations  are  an  <«nnii«l  process,  and 
we  have  routinely  published  the 
proposed  rule  each  siunmer  with  a  30- 
day  comment  period.  It  has  been  our 
experience  that  this  time  period  has 
worked  satisfectorily.  We  make  every 
attempt  to  collect  all  of  the  proposals 
from  refuges  uationwide  and  process 
them  expeditiously  to  maximize  the 
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time  available  for  public  review.  As  we 
stated  in  the  proposed  rule,  by 
providing  a  30-day  comment  period,  we 
are  trying  to  avoid  jeopardizing  the 
establishment  of  hunting  and  fishing 
programs  this  year  (two  of  the  six 
priority  uses  established  by  the 
hnprovement  Act)  or  shortening  their 
duration  while  giving  sufficient  time  for 
public  participation.  Many  of  these 
rules  also  relieve  iBstrictions  and  allow 
the  public  to  participate  in  recreational 
activities  on  a  number  of  refuges.  Even 
after  issuance  of  a  final  rule,  we  accept 
comments,  suggestions,  and  concerns 
for  consideration  for  any  appropriate 
subsequent  rulemaking. 

Comment:  Regarding  adopting  and 
issuing  season  dates  and  times  only 
after  the  State  establishes  its  hunting 
seasons,  one  commenter  questioned, 
"*  *  *  how  can  one  know  the  effect 
that  hunting  and  fishing  will  have  on 
wildlife?" 

Response:  As  discussed  in  response  to 
the  first  comment,  in  preparation  for 
opening  a  refuge  for  hunting  or  fishing, 
refuge  managers  conduct  extensive 
analysis  of  the  impact  we  believe  that 
activity  will  have  on  the  resource.  At 
the  end  of  each  season,  we  review  all 
hunting  programs  and  make 
adjustments  accordingly  in  successive 
years  to  avoid  a  negative  impact. 

Comment:  A  commenter  questioned 
whether  we  prepare  an  Environmental 
Impact  Statement  (EIS)  in  accordance 
with  NEPA  before  opening  a  refuge  to 
hunting  and/or  fishing.  They  also  feel  it 
is  incorrect  to  say  that  this  rule  does  not 
constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
hiunan  environment. 

Response:  We  stand  by  oui  statement 
that  this  rule  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment.  This 
rule  is  simply  a  compilation  of  refuge- 
specific  information.  Each  of  the 
individual  refuges,  when  making  their 
determinations  as  to  whether  or  not  to 
allow  hunting  and/or  fishing,  comply 
with_NEPA  (Categorical  Exclusion, 
Envirotunental  Assessment,  or  an 
Environmental  Impact  Statenfent),  as 
appropriate,  when  they  are  preparing 
"opening  packages." 


Effective  Date 

This  rule  is  effective  upon  publication 
in  the  Federal  Register.  We  have 
determined  that  any  further  delay  in 
implementing  these  refuge-spedfic 
hunting  and  sport  fishing  regulations 
would  not  be  in  the  public  interest,  in 
that  a  delay  would  hinder  the  effective 
planning  and  administration  of  the 
himting  and  fishing  programs.  We 
provided  a  30-day  comment  period  for 


the  June  20,  2002,  proposed  rule.  An 
additional  delay  would  jeopardize 
holding  the  himting  and/or  fishing 
programs  this  year  or  shorten  their 
diuation  and  thereby  lessen  the 
management  effectiveness  of  this 
regulation.  These  rules  do  not  impact 
the  public  generally  in  terms  of 
requiring  lead  time  for  compliance. 
Rather  they  relieve  restrictions  in  that 
they  allow  activities  on  refuges  that  we 
would  otherwise  prohibit.  Therefore,  we 
find  good  cause  under  5  U.S.C.  553 
(d)(3)  to  make  this  rule  effective  upon 
publication. 

In  accordance  with  the 
Administration  Act  and  Recreation  Act, 
we  have  determined  that  these  openings 
are  compatible  and  consistent  with  the 
piupose(s)  for  which  w§f  established  the 
respective  refuges.  A  copy  of  the 
compatibility  determinations  for  these 
respective  refuges  is  available  by  request 
to  the  Regional  contact  noted  under  the 
heading  "Available  Information  for 
Specific  Refuges." 

We  allow  the  following  wildlife- 
dependent  recreational  uses: 

Hunting  of  migratory  game  birds  on 
seven  refuges,  including: 

•  Bayou  Teche  National  Wildlife 
Refuge,  Louisiana 

•  Black  Bayou  Lake  National  Wildlife 
Refuge,  Louisiana 

•  Cat  Island  National  Wildlife  Refuge, 
Louisiana 

•  Catahoula  National  Wildlife  Refuge, 
Louisiana 

•  Marais  des  Cygnes  National 
Wildlife  Refuge,  Kansas 

•  Trinity  River  National  Wildlife 
Refuge,  Texas 

•  Whittlesey  Creek  National  Wildlife 
Refuge,  Wisconsin 

Hunting  of  upland  game  on  five 
refuges,  including: 

•  Bayou  Teche  National  Wildlife 
Refuge,  Louisiana 

•  Black  Bayou  Lake  National  Wildlife 
Refuge,  Louisiana 

•  Cat  Island  National  Wildlife  Refuge, 
Louisiana 

•  Losi  Trail  National  Wildlife  Refuge, 
Montana 

•  Okefenokee  National  Wildlife 
Refuge,  Georgia 

Big  game  himting  on  eight  refuges, 
including: 

•  Bayou  Teche  National  Wildlife 
Refuge.  Louisiana 

•  Black  Bayou  Lake  National  Wildlife 
Refuge,  Louisiana 

•  Cat  Island  National  Wildlife  Refuge, 
Louisiana 

•  Lost  Trail  National  Wildlife  Refuge, 
Montana 

•  Occoquan  Bay  National  Wildlife 
Refuge,  Virginia 

•  Rappahannock  River  Valley 
National  Wildlife  Refuge,  Virginia 


•  Wallops  Island  National  Wildlife 
Refuge,  Virginia 

•  Washita  National  Wildlife  Refuge, 
Oklahoma 

Sport  fishing  on  three  refuges, 
including: 

•  Bayou  Teche  National  Wildlife 
Refuge,  Louisiana 

•  Cat  Island  National  Wildlife  Refuge, 
Louisiana 

•  Rydell  National  Wildlife  Refuge, 
Minnesota 

We  also  make  several  administrative 
changes.  In  §  25.41  we  clarify  that  refuge 
managers  have  the  authority  to  issue 
permits  required  by  subchapter  C  of  50 
CFR.  In  §  25.43  we  clarify  that  refuge 
managers  may  terminate  or  revoke 
permits.  These  two  changes  do  not  alter 
our  current  practice  but  rather  explicitly 
state  the  delegation  to  the  refuge 
manager.  In  §  32.2(f)  we  revise  the 
section  designation  in  the  last  sentence 
of  the  paragraph  of  the  refuge-specific 
regulations  bom  §§  32.20  through  32.71 
to  read  §§  32.20  through  32.72  to  reflect 
the  addition  of  Guam  at  §  32.72.  In 
§  32.2(f),  §  32.3(e),  §  32.5(e),  §  32.6(e), 
and  the  introductory  text  of  §  32.7,  we 
revise  the  section  designations  to  reflect 
the  addition  of  Guam.  Additionally  in 
§  32.3(e)  we  explain  that  the  refuge 
manager  may  adopt  and  issue  relevant 
refuge-specific  season  dates  and  times 
after  the  State  establishes  its  hunting 
seasons  by  publication  through  one  or 
more  of  the  methods  identified  in  50 
CFR  25.31  We  authorize  this  limited 
departure  fix>m  the  existing  process 
because  seasons  are  set  too  late  in  the 
year  for  us  to  include  in  our  annual 
regulations.  In  §  32.2(1)  we  reiterate  that 
in  addition  to  adopting  the  various 
items  enumerated  in  the  refuge-specific 
reguladons  (§  32.20  through  §  32.72),  we 
will  continue  to  notify  the  public  of 
those  items  described  in  refuge  permits 
and  brochures  available  at  that  area's 
headquarters. 

We  incorporate  this  regulation  into  50 
CFR  parts  25  and  32.  Part  32  contains 
general  provisions  and  refuge-specific 
regulations  for  hunting  and  sport  fishing 
on  national  wildlife  refuges.  Part  25 
contains  the  administrative  provisions 
for  the  National  Wildlife  Refuge  System. 

Regulatory  Planning  and  Review 

In  accordance  with  the  criteria  in 
Executive  Order  12866,  the  Service 
asserts  that  this  rule  is  not  a  significant 
regulatory  action.  The  Office  of 
Management  and  Budget  (OMB)  makes 
the  final  determination  under  Executive 
Order  1 2866  and  concurs  with  our 
designation  of  nonsignificance  for  this 
rule.. 

a.  This  rule  will  not  have  an  annual 
economic  effect  of  $100  million  or 
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adversely  affect  an  economic  sector, 
productivity,  jobs,  the  environment,  or 
other  units  of  the  government.  A  cost- 
benefit  and  full  economic  analysis  is  not 
required.  The  purpose  of  this  rule  is  to 
open  15  refuges  to  hunting  and/or 
fishing  activities.  Eight  of  these  refuges 
are  already  open  to  certain  activities, 
and  the  remaining  seven  refuges  will 
open  to  hunting  and/or  fishing  activities 
for  the  first  time.  The  refuges  are  located 
in  the  States  of  Virginia,  Montana, 
Louisiana,  Wisconsin,  Oklahoma,  Texas, 
New  Mexico,  Kansas,  Minnesota,  and 
Georgia.  Fishing  and  hunting  are  two  of 
the  wildlife-dependent  uses  of  national 
wildlife  refuges  that  Congress 
recognizes  as  legitimate  and^ 
appropriate,  and  we  should  fecilitate 
their  pursuit,  subject  to  such  restrictions 
or  regulations  as  may  be  necessary  to 
ensure  their  compatibility  with  the 
purpose  of  each  refuge.  Many  of  the  538 
existing  national  wildlife  refiiges 


already  bave  programs  where  we  allow 
fishing  and  hunting.  Not  all  refuges 
have  the  necessary  resources  that  would 
make  fishing  and  hunting  opportunities 
available  to  the  public.  By  opening  these 
refuges  to  new  activities,  we  have 
determined  that  we  can  make  quality 
experiences  available  to  the  public.  This 
rule  establishes  hunting  and/or  fishing 
programs  at  the  following  refuges: 
Occoquan  Bay,  Rappahannock  River 
Valley,  Wallops  Isl^d,  Lost  Trail, 
Bayou  Teche,  Cat  Island,  Catahoula, 
Whittlesey  Creek,  Washita,  Trinity 
River,  Bosque  del  Apache,  Marais  des 
Cygnes,  Rydell,  Okefenokee,  and  Black 
Bayou  Lake.  Y^^e  state  impacts  in  2001 
real  dollars. 

Following  a  best  case  scenario,  if  the 
refuges  establishing  new  fishing  and 
hunting  programs  were  a  pure  addition 
to  the  current  supply  of  such  activities, 
it  would  mean  a  consumer  surplus  of 
$706,000  annually  and  an  estimated 


increase  of  10,320  user  days  of  hunting 
and  575  user  days  of  fishing  (Table  1). 
However,  the  participation  trend  is  flat 
in  fishing  and  hunting  activities  because 
the  number  of  Americans  participating 
in  these  activities  has  beerhstagnant 
since  1991.  Any  increase  in  the  supply 
of  these  activities  introduced  by  adding 
refuges  where  the  activity  is  available 
will  most  likely  be  offset  by  other  sites 
losing  participants,  especially  if  the  new 
sites  have  higher  quality  fishing  and/or 
hunting  opportunities.  Using  the  value 
of  the  difference  in  the  upper  and  lower 
bounds  of  the  95  percent  confidence 
interval  for  average  consumer  surplus  to 
represent  the  estimate  of  the  increase  in 
consumer  surplus  for  higher  quality 
fishing  and  hunting  (Walsh,  Johnson,  ^ 
and  McKean,  1990) '  yields  an  estimated 
increase  in  consumer  surplus  of 
$185,000  annually.  Consequently,  this 
rule  will  have  a  small  measurable 
economic  benefit  on  the  U.S.  economy. 


Table  1.— Estimated  CHA^4GES  in  Consumer  Surplus  From  Additional  Hunting  and  Fishing  Opportunities  in 

2002 


Refuge 


Occoquan  Bay 

Rappahannock  River  Valley  

Wallops  Island  

Lost  Trail ^. 

Bayou  Teche - ; ; 

Cat  Island :., — 

Catahoula 

Whittlesey  Creelt 

Washita 

Trinity  River 

Bosque  del  Apache  

Marais  des  Cygnes 

Rydell 

Okefenokee 

Black  Elayou  Lake 

Total  Days  per  Year 

Consumer  Surplus  per  Day 

Consumer  Surplus  for  Quality  Change  

Change  in  Total  Consumer  Surplus 

Change  in  Quality  Consumer  Surplus 

Note:  Alt  estimates  are  stated  in  2001  real  dolars. 


AddKkMial  fishing 
days 


25 
250 


300 


575 


$61.19 

23.23 

35.184 

13,357 


Addttkxial  hunt- 
ing days 


50 
500 

30 
2.000 

75 

750 

2,000 

100 

50 
675 

90 
500 


500 
3,000 


10,320 


$64.99 

16.62 

670.736 

171.505 


Fishir>g  and  hunt- 
if>g  combined 


50 
SOD 

» 

2,000 

100 

1,000 

2.000 

100 

SO 

675 

90 

soo 

300 
SOO 

3.000 


10.895 


705.921 
184,862 


b.  This  rule  will  not  create 
inconsistencies  with  other  agencies' 
actions.  This  action  pertains  solely  to 
the  management  of  the  National 
Wildlife  Refuge  System. 

c.  This  rule  will  not  materially  affect 
entitlements,  grants,  user  fees,  loan 
programs,  or  the  rights  and  obligations 
of  their  recipients.  This  rule  does  not 
affect  entitlement  programs.  There  are 
no  grants  or  other  Federal  assistance 


programs  associated  with  public  use  of 
national  wildlife  refuges. 

d.  This  rule  will  not  raise  novel  legal 
or  policy  issues.  This  rule  opens  seven 
additional  refuges  for  fishing  and 
hunting  activities  and  increases  the 
activities  available  at  eight  other 
refuges.  This  rule  continues  the  practice 
of  allowing  recreational  public  use  of 
national  wildlife  refuges.  Many  refuges 
in  the  System  currently  have  ^ 


opportunities  for  the  public  to  himt  and 
fish  on  refuge  lands. 

Regulatory  FlexibiUty  Act 

We  certify  that  this  rule  will  not  have 
a  significant  economic  effect  on  a 
substantial  number  of  small  entities  as 
defined  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  A  Regulatory 
Flexibility  Analysis  is  not  required. 


>  Article  presented  at  the  Western  Regional 
Science  Association  Annual  meeting  in  Molokai, 
Hawaii,  on  February  22, 1990. 


.  I 


58940     Federal  Register /Vol.  67,  No.  181 /Wednesday,  September  18,  2002 /Rules  and  Regulations 


Accordingly,  a  Small  Entity  Compliance 
Guide  is  not  required. 

This  rule  does  not  increase  the  types 
of  recreation  allowed  on  the  System  but 
establishes  hunting  and/or  fishing 
programs  on  15  refuges.  As  a  result, 
opportimities  for  wildlife-dependent 
recreation  on  national  wildlife  refuges 
will  increase.  The  changes  in  the 
amount  of  permitted  use  are  likely  to 
increase  visitor  activity  on  these 
national  wildlife  refuges. 

For  purposes  of  analysis,  we  will 
assume  that  any  increase  in  refuge 


visitation  is  a  pure  addition  to  the 
supply  of  the  available  activity.  This 
will  result  in  a  best  case  scenario,  and 
we  expect  to  overstate  the  benefits  to 
local  businesses.  The  latest  information 
on  the  distances  traveled  for  fishing  and 
hunting  activities  indicates  that  over  80 
percent  of  the  participants  travel  less 
than  100  miles  from  home  to  engage  in 
the  activity.  This  indicates  that 
participants  will  spend  travel-related 
expenditures  in  their  local  economies. 
Since  participation  is  scattered  across 


the  country,  many  small  businesses 
benefit.  The  1996  National  Survey  of 
Fishing,  Hunting,  and  Wildlife 
Associated  Recreation  identifies 
expenditures  for  food  and  lodging, 
transportation,  and  other  incidental 
expenses.  Using  the  average 
expenditures  for  these  categories  with 
the  expected  maximum  additional 
participation  on  the  Refuge  System  a's  a 
result  of  this  rule  yields  the  following 
estimates  (Table  2)  compared  to  total 
business  activity  for  these  sectors. 


Table  2.— Estimation  of  the  Additional  Expenditures  With  an  Increase  of  Activities  in  Eight  Refuges  and 
THE  Opening  of  Seven  Refuges  to  Hunting  and/or  Fishing  for  2002 


anglers 

Total  Days  Spent  

Total  Expenditures  

Trip  Related  .^ 

Food  and  Lodging 

Transportation 

Other .j. 

'  HUNTERS 

Total  Days  Spent  

Total  Expenditures  

Trip  Related  

Food  and  Lodging 

Transportation 

Other 

Note:  All  estimates  are  in  2001  real  dollars. 


U.S.  total 

expenditures  in 

1996 


626  Mil  . 
$42.7  Bil 
$17.4  Bil 
$6.8  Bil  . 
$4.2  Bil  . 
$6.4  Bil  . 

257  Mil  . 
$23.3  Bil 
$5.8  Bil  . 
$2.8  Bil  . 
$2.0  Bil  . 
$1.0  Bil  . 


Average 

expend,  per 

day 


$68 
$28 
$11 
$7 
$10 


$91 

$23 

$11 

$8 

$4 


Current  refuge 

expenditures 

w/o  duplication 


6.7  Mil  

$456.2  Mil 
$185.7  Mil 
$72.3  Mil  . 
$45.0  Mil  . 
$68.3  Mil  . 

2.0  Mil  

$182.4  Mil 
$45.6  Mil  . 
$22.2  Mil  . 
$15.7  Mil  . 
$7.6  Mil  ... 


Possible 
additlortal  ref- 
uge expendi- 
tures 


575 

$39,194 

$15,950 

$6,211 

$3,868 

$5,871 


10,320 

$935,492 

$233,962 

$114,007 

$80,761 

$39,194 


Using  a  national  impact  multiplier  for 
wildlife-associated  recreation  developed 
for  the  report  "1996  National  and  State 
Economic  Impacts  of  Wildlife 
Watching"  for  the  estimated  increase  in 
direct  expenditures  yields  a  total 
economic  impact  of  over  $2.8  million 
(2001  dollars).  Since  we  know  that  most 
of  the  fishing  and  hunting  occur  within 
100  miles  of  a  participant's  residence, 
then  it  is  imlikely  that  most  of  this 
spending  would  be  "new"  money 
coming  into  a  local  economy  and. 


therefore,  would  be  offset  with  a 
decrease  in  some  other  sector  of  the 
local  economy.  The  net  gain  to  the  local 
economies  would  be  no  more  than  $2.8 
million  and  most  likely  considerably 
less.  Since  80  percent  of  the  participants 
travel  less  than  100  miles  to  engage  in 
hunting  and  fishing  activities,  their 
spending  patterns  would  not  add  new 
money  into  the  local  economy  and, 
therefore,  the  real  impact  would  be  on 
the  order  of  $570,000  annually.  The 
maximiun  increase  (if  all  spending  were 


new  money)  at  most  would  be  less  than 
1  percent  for  local  retail  trade  spending 
(Table  3). 

A  large  percentage  of  the  retail  trade 
establishments  in  the  majority  of 
affected  counties  qualify  as  small 
businesses.  With  the  small  increase  in 
overall  spending  anticipated  from  this 
rule,  it  is  unlikely  that  a  substantial 
mmiber  of  small  entities  will  have  more 
than  a  small  benefit  from  the  increased 
recreationist  spending  near  the  affected 
refuges. 


•Table  3.— Comparative  Expenditures  for  Retail  Trade  Associated  with  Additional  Refuge  Visitation  for 
I  2002 


Refiige/county(ies) 


Retail  trade  in  1997 
(2001  dollars) 


Estiniated 
maximum  addi- 
tion from  new 
refuge 


Addition  as  a 
percent  of  total 


Total  retail 
establ. 


Establ.  with 
<  10  emp. 


Occoquan  Bay,  Prince  William,  VA 

Rappahannock  River  Valley,  NorthumtMrtand,  VA 

Wallops  Island,  Accomack,  VA  

Lost  Trail,  Flathead,  MT  

Bayou  Teche,  St  Mary,  LA 

Cat  Island,  Avoyelles,  LA  

Catahoula  „.. 

LaSalte,  LA j 

Catahoula,  LA 


$283  Mil 
$4.9  Mil 
$199  Mil 
$768  Mil 
$437  Mil 
$234  Mil 

$75  Mil  . 
$69  Mil  . 


K550 

45,500 

2,730 

182,000 

8,525 

85,250 

182,000 


0.002 

0.93 

0.001 

0.02 

0.002 

0.04 

0.13 


915 
54 
208 
475 
256 
169 


560 
45 
152 
398 
176 
129 


64 
52 


49 
33 
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Table  3.— Comparative  Expenditures  for  Retail  Trade  Associated  with  Additional  Refuge  Visitation  for 

2002— Continued 


Refuge/countyfies) 


Whittlesey  Creek,  Ashland,  Wl 

Washita  Custer,  OK 

Trinity  River,  Liberty,  TX 

Bosque  del  Apache,  Socorro,  NM 

Marais  des  Cygnes,  Linn,  KS 

Rydell,  Polk,  MN , 

Okefenokee,  Charlton,  GA 

Black  Bayou  Lake,  Ouachita.  LA 


Retail  trade  in  1997 
(2001do«ars) 


$165  Mil 
$259  Mil 
$487  Mil 
$78  MU  . 
$33  Mil  . 
$234  Mil 
$35  Mil  . 
$1.6  Bil  . 


Estimated 

maximum  addi- 

Additkxiasa 

Total  retail 

Establ.  with 

ttonfrom  new 

percent  of  total 

establ. 

<  10  emp. 

refuge 

9.100 

0.01 

113 

87 

4,550 

0.002 

172 

119 

61,425 

0.01 

204 

151 

8,190 

0.01 

57 

40 

45,500 

0.14 

34 

27 

20,400 

0.01 

152 

97 

45,500 

0.13 

49 

47 

273,000 

0.02 

753 

519 

Many  small  businesses  may  benefit 
bom  some  increased  wildlife  refuge 
visitation.  However,  we  expect  that 
much  of  this  benefit  will  be  offset  as 
recreationists  spend  the  same  money  in 
a  different  location.  We  expect  that  the 
incremental  recreational  opportunities 
will  be  scattered,  and  so  we  do  not 
expect  that  the  rule  will  have  a 
significant  economic  effect  (benefit)  on 
a  substantial  ntmiber  of  small  entities  in 
any  region  or  nationally. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  is  not  a  major  rule  under  5  U.S.C. 
804(2),  the  Small  Business  Regulatory 
Enforcement  Fairness  Act.  This  rule: 

a.  Does  not  have  an  annual  effect  on 
the  economy  of  $100  million  or  more. 
The  additional  hunting  and  fishing 
opportunities  at  the  15  refuges  that  do 
not  currently  have  these  programs 
would  generate  expenditures  by  hunters 
and  anglers  with  an  economic  impact 
estimated  at  $2.8  million  per  year  (2001 
dollars).  Consequently,  the  maximiun 
benefit  of  this  rule  for  businesses  both 
small  and  large  wotdd  not  be  sufficient 
to  make  this  a  major  rule.  The  impact 
would  be  scattered  across  the  coimtry 
and  would  most  likely  not  be  significant 
in  any  local  area. 

b.  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consimiers, 
individual  industries.  Federal.  State,  or 
local  govenmient  agencies,  or 

,  geographic  regions.  This  rule  will  have 
only  a  slight  effect  on  the  costs  of 
hunting  and  fishing  opportunities  of 
Americans.  Under  the  assumption  that 
any  additional  hunting  and  fishing 
opporttmities  would  be  quality 
experiences,  participants  would  be 
attracted  to  the  refuge.  If  the  refuge  were 
closer  to  the  participants'  residences, 
then  a  reduction  in  travel  costs  would 
occur  and  benefit  the  participants.  The 
Service  does  not  have  information  to 
quantify  this  reduction  in  travel  cost  but 
assumes  that,  since  most  people  travel 
less  than  100  miles  to  htmt  and  fish,  the 


reduced  travel  cost  would  be  small  for 
the  additional  days  of  hunting  and 
fishing  generated  by  this  rule.  We  do  not 
expect  this  rule  to  affect  the  supply  or 
demand  for  hunting  and  fishing 
opportunities  in  the  United  States  and. 
therefore,  it  should  not  affect  prices  for 
himting  and  fishing  equipment  and 
supplies,  or  the  retailers  that  sell 
equipment. 

c.  Does  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises.  This  rule  adds  seven 
refuges  to  the  list  of  refuges  that  have 
hxmting  and/or  fishing  programs  and 
increases  the  type  of  activities  offered  at 
eight  other  refuges.  Refuges  that 
establish  hunting  and  fishing  programs 
may  hire  additional  staff  from  the  local 
community  to  assist  with  the  programs, 
but  this  would  not  be  a  significant 
increase  with  only  seven  refuges  adding 
new  programs  and  eight  refuges 
increasing  programs  by  this  rule. 
Consequently,  we  anticipate  no 
significant  employment  or  small 
business  effects. 

Unfunded  Mandates  Reform  Act 

Since  this  rule  applies  to  public  use 
of  federally  owned  and  managed 
refuges,  it  does  not  impose  an  unfunded 
mandate  on  State,  local,  or  Tribal 
governments  or  the  private  sector  of 
more  than  $100  million  per  year.  The 
rule  does  not  have  a  significant  or 
unique  effect  on  State,  local,  or  Tribal 
governments  or  the  private  sector.  A 
statement  containing  the  information 
required  by  the  Unfunded  Mandates 
Reform  Act  (2  U.S.C.  1531  et  seq.)  is  not 
required. 

Takings  (Executive  Order  12630) 

.  In  accordance  with  Executive  Order 
12630,  the  rule  does  not  have  significant 
takings  implications.  This  regulation 
will.affect  only  visitors  at  national 


wildlife  refuges  and  describe  what  they 
can  do  while  they  are  on  a  refuge. 

Federalism  (Executive  Order  13132) 

As  discussed  in  the  Regidatory 
Planning  and  Review  and  Unfunded    . 
Mandates  Reform  Act  sections  above, 
this  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 
under  Executive  Order  13132.  In 
preparing  this  rule,  we  worked  with 
State  governments. 

Civil  Justice  Reform  (Executive  Order 
12988) 

In  accordance  with  Executive  Order 
12988,  the  Office  of  the  Solicitor  has 
determined  that  the  rule  does  not 
unduly  burden  the  judicial  system  and 
meets  the  requirements  of  sections  3(a) 
and  3(b)(2)  of  the  Order.  The  regulation 
will  clarify  established  regulations  and 
result  in  better  imderstanding  of  the 
regulations  by  refuge  visitors. 

Energy  Supply,  Distribution  or  Use 
(Executive  Order  13211) 

On  May  18.  2001,  the  President  issued 
Executive  Order  13211  on  regulations 
that  significantly  affect  energy  supply, 
distribution,  and  use.  Executive  Order 
13211  requires  agencies  to  prepare 
Statements  of  Energy  Effects  when 
undertaking  certain  actions.  Because 
this  rule  opens  15  refuges  to  hunting 
and/or  sport  fishing  programs  and 
makes  minor  changes  to  other  refuges 
open  to  those  activities,  it  is  not  a 
significant  regulatory  action  tmder 
Executive  Order  12866  and  is  not 
expected  to  significantly  affect  energy 
supplies,  distribution,  and  use. 
Therefore,  this  action  is  a  not  a 
significant  energy  action  and  no 
Statement  of  Energy  Effects  is  required. 

Consultation  and  Coordination  With 
Indian  Tribal  Governments  (Executive 
Order  13175) 

In  accordance  with  Executive  Order 
13175,  we  have  evaluated  possible 
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effects  on  federally  recognized  Indian 
tribes  and  have  determined  that  there 
are  no  effects.  We  coordinate 
recreational  use  on  national  wildlife 
refuges  with  Tribal  governments  having 
adjoining  or  overlapping  jinisdiction 
before  we  propose  the  regulations.  This 
regulation  is  consistent  with  and  not 
less  restrictive  than  Tribal  reservation 
rules. 


Paperwork  Reduction  Act 

This  regulation  does  not  contain  any 
information  collection  requirements 
other  than  those  already  approved  by 
the  Office  of  Management  and  Budget 
under  the  Paperwork  Reduction  Act 
(OMB  Control  Number  is  1018-0102). 
See  50  CFR  25.23  for  information 
concerning  that  approval.  An  agency 
may  not  conduct  m  sponsor  and  a 
person  is  not  required  to  respond  to  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
nmnber. 

Endangered  Species  Act  Section  7 
Consultation 

We  reviewed  the  changes  in  hunting 
and  fishing  regulations  herein  with 
regard  to  Section  7  of  the  Endangered 
Species  Act  of  1973  {16  U.S.C.  1531- 
1543,  as  amended)  (ESA).  For  the 
national  wildlife  refuges  to  open  for 
hunting  and/or  fishing  we  have 
determined  that  Rappahannock  River 
Valley,  Trinity  River,  Bosque  del 
Apache,  Okefenokee,  and  Bayou  Teche 
National  Wildlife  Refuges  will  not  likely 
adversely  affect  and  Catahoula,  Washita, 
Rydell,  Marais  des  Cygnes,  Black  Bayou 
Lake,  Cat  Island,  Occoquan  Bay, 
Whittlesey  Creek,  Lost  Trail,  and 
Wallops  Island  National  Wildlife 
Refuges  will  not  affect  any  endangered 
or  threatened  species  or  designated 
critical  habitat. 

We  also  comply  with  Section  7  of  the 
ESA  when  developing  comprehensive 
conservation  plans,  step-down 
management  plans  for  public  use  of 
refuges,  and  prior  to  implementing  any 
new  or  revised  public  recreation 
program  on  a  refuge  as  identified  in  50 
CFR  26.32.  We  also  make 
determinations  when  required  by  the 
ESA  before  the  addition  of  a  refuge  to 
the  lists  of  areas  open  to  hunting  or 
fishing  as  contained  in  50  CFR  32.7. 

National  Environmental  Policy  Act  of 
1969 

We  analyzed  this  rule  in  accordance 
with  the  criteria  of  NEPA  (42  U.S.C. 
4332(C))  and  516  DM  6,  Appendix  1. 
This  rule  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment.  An 


environmental  impact  statement/ 
assessment  is  not  required.  ~ 

A  categorical  exclusion  from  NEPA 
documentation  applies  to  this 
amendment  of  refuge-specific  hunting 
and  fishing  regulations  since  it  is 
technical  and  procedural  in  nature. 

Prior  to  the  addition  of  a  refuge  to  the 
list  of  areas  open  to  hunting  and/ or 
fishing  in  50  CFR  part  32,  we  develop 
a  hunting  and/or  fishing  plan  for  the 
affected  refuge.  We  incorporate  these 
refuge  himting  and  fishing  activities  in 
the  refuge  CCPs  and/or  other  step-down 
management  plans,  pursuant  to  our 
refuge  planning  guidance  in  602  FW  1, 
3,  and  4.  We  prepare  CCPs  and  step- 
down  plans  in  compliance  with  section 
102(2)(C)  of  NEPA.  and  the  Coimcil  on 
Environmental  Quality's  regulations  for 
implementing  NEPA  in  40  CFR  parts 
1500-1508.  We  invite  the  affected  State 
fish  and  wildlife  agency(ies)  and  public 
to  participate  in  the  review, 
development,  and  implementation  of 
these  plans. 

Available  Information  for  Specific 
Refuges 

Individual  refuge  headquarters  retain 
information  regarding  public  use 
programs  and  die  conditions  that  apply 
to  their  specific  programs  and  maps  of 
their  respective  areas.  You  may  also 
obtain  information  from  the  Regional 
offices  at  the  addresses  listed  below: 

Region  1 — California,  Hawaii,  Idaho, 
Nevada.  Oregon,  and  Washington. 
Regional  Chief,  National  Wildlife 
Refuge  System,  U.S.  Fish  and  Wildlife 
Service,  Eastside  Federal  Complex, 
911  N.E.  11th  Avenue,  Portiand, 
Oregon  97232-4181;  Telephone  (503) 
231-6214. 

Region  2 — ^Arizona,  New  Mexico, 
Oklahoma,  and  Texas.  Regional  Chief, 
National  Wildlife  Refuge  System,  U.S. 
Fish  and  Wildlife  Service,  P.O.  Box 
1306.  500  Gold  Avenue.  Albuquerque, 
New  Mexico  87103;  Telephone  (505) 
248-6804. 

Region  3 — Illinois,  Indiana,  Iowa, 
Michigan,  Minnesota,  Missouri,  Ohio, 
and  Wisconsin.  Regional  Chief, 
National  Wildlife  Refuge  System,  U.S. 
Fish  and  Wildlife  Service,  1  Federal 
Drive.  Federal  Building.  Fort  Snelling, 
Minnesota  55111;  Telephone  (612) 
713-5400. 

Region  4 — Alabama,  Arkansas,  Florida, 
Georgia,  Kentucky,  Louisiana, 
Mississippi.  North  Carolina,  South 
Carolina,  Tennessee,  Puerto  Rico,  and 
the  Virgin  Islands.  Regional  Chief, 
National  Wildlife  Refuge  System,  U.S. 
Fish  and  Wildlife  Service,  1875 
Centiuy  Boulevard,  Atlanta,  Georgia 
30345;  Telephone  (404)  679-7154. 


Region  5 — Connecticut,  Delaware, 
Maine,  Maryland,  Massachusetts, 
New  Hampshire,  New  Jersey,  New 
York,  Peimsylvania,  Rhode  Island, 
Vermont.  Virginia,  and  West  Virginia. 
Regional  Chief,  National  Wildlife 
Refuge  System,  U.S.  Fish  and  Wildlife 
Service,  300  Westgate  Center  Drive, 
Hadley,  Massachusetts  01035-9589; 
Telephone  (413)  253-8302. 

Region  6 — Colorado,  Kansas,  Montana, 
Nebraska,  North  Dakota,  South 
Dakota,  Utah,  and  Wyoming.  Regional 
Chief,  National  Wildlife  Refuge 
System,  U.S.  Fish  and  Wildlife 
Service,  134  Union  Boulevard, 
Lakewood,  Colorado  80228; 
Telephone  (303)  236-8145. 

Region  7 — Alaska.  Regional  Chief, 
National  Wildlife  Refuge  System,  U.S. 
Fish  and  Wildlife  Service,  1011  E. 
Tudor  Road,  Anchorage,  Alaska 
99503;  Telephone  (907)  786-3354. 

Primary  Author 

Leslie  A.  Marler,  Management 
Analyst,  Division  of  Conservation 
Planning  and  Policy,  National  Wildlife 
Refuge  System,  U.S.  Fish  and  Wildlife 
Service,  Arlington,  VA  22203,  is  the 
primary  author  of  this  rulemaking 
document. 

List  of  Subjects 

50  CFR  Part  25 

Administrative  practice  and 
procedure.  Concessions.  Reporting  and 
recordkeeping  requirements,  Safety, 
Wildlife  refuges. 

50  CFR  Part  32 

Fishing,  Himting,  Reporting  and 
recordkeeping  requirements.  Wildlife, 
Wildlife  refuges. 

For  the  reasons  set  forth  in  the 
preamble,  we  amend  Title  50,  Chapter  I, 
subchapter  C  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  25— [AMENDED] 

1.  The  authority  citation  for  part  25 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  16  U.S.C.  260k. 
664dd.  715i,  and  3901  et  seq.;  and  Pub.  L. 
102-402, 106  Stat.  1961. 

2.  Revise  §  25.41  to  read  as  follows: 

§  25.41    Who  iSMies  refuge  permits? 

We  authorize  the  refuge  manager  of 
the  facility  where  an  activity  is  to  take 
place  to  issue  permits  required  by  this 
subchapter  C  unless  the  regulations  in 
this  subchapter  C  require  the  applicant 
to  obtain  the  applicable  permit  from  the 
Director  or  Secretary.  In  those 
situations,  the  refuge  manager  will  so 
inform  the  applicant,  giving  the 


applicant  all  necessary  informadon  as  to 
how  and  where  to  apply. 

3.  Revise  §  25.43  to  read  as  follows: 

f  25.43    Who  may  tanniiurte  or  revotM  a 
permit  and  why? 

The  refuge  manager  may  terminate  or 
revoke  a  permit  at  any  time  for 
noncompliance  Mrith  the  terms  of  the 
permit  or  of  the  regulations  in  this 
subchapter  C;  for  nonuse;  for  violation 
of  any  Law.  regulation,  or  order 
applicable  to  the  refuge;  or  to  protect 
public  health  or  safety  or  the  resources 
of  a  national  wildlife  refuge. 

PART  32-^AMENDED] 

4.  The  authority  citation  for  part  32 
continues  to  read  as  foUows: 

Authority:  5  U.S.C.  301;  16  U.S.C.  460k, 
664, 668dd-668ee,  and  7151. 

5.  In  §  32.2  by  revising  the  section 
heading  and  paragraph  (f)  and  adding 
paragraph  (1)  to  read  as  follows: 

S32.2   What  are  the  raquiiements  for 
hunting  on  ar«M  of  the  Nationai  Wildlife 
Refuge  System? 

•  *        *        *        • 

(f)  Each  person  must  comply  with  the 
provisions  of  any  refuge-spjectfic 
regulations  governing  himting  on  the 
wildlife  refuge  area.  Regulations,  special 
conditions,  and  maps  of  the  hunting 
areas  for  a  particular  wildlife  refuge  are 
available  at  that  area's  headquarters.  In 
addition,  refuge-specific  hunting 
regulations  for  inigratory  game  bird, 
upland  game,  and  big  game  hunting 
appear  in  §§  32.20  through  32.72. 

*  •        *        •        • 

(1)  The  refuge-specific  regidations 
($  32.20  through  §  32.72)  may  include 
the  items  discussed  in  §  32.3(b).  Refuge 
permits  and  brochures  should  also 
include  those  items  and  any  special 
conditions  allowed  by  paragraph  (f)  of 
this  section. 

6.  In  §  32.3  by  revising  the  section 
heading  and  paragraph  (e)  to  read  as 
follows: 

S  32.3    What  are  the  procedures  for 
puMicatlon  of  refuge-specific  hunting 
regulations? 

»        •        *        *        » 

(e)  We  initially  publish  refuge-specific 
hunting  regulations  in  the  daily  issue  of 
the  Federal  Register,  and  subsequently 
they  appear  in  §§  32.20  through  32.72, 
except  diat  the  refuge  manager  may 
adopt  and  issue  relevant  refuge-specific 
season  dates  and  times  after  the  State 
establishes  its  hunting  seasons  by 
~  publication  through  one  or  more  of  the 
methods  identified  in  §  25.31  of  this 
subchapter  C. 


7.  In  §  32.5  by  revising  the  section 
heading  and  paragraph  (e)  to  read  as 
follows: 

132.5    What  are  the  requirements  for 
sporttishing  on  areas  of  the  Nationai 
Wildlifa  Refuge  System? 

(e)  Each  person  must  comply  with  the 
provisions  of  any  refuge-specific 
regulation  governing  fishing  on  the 
wildlife  refuge  area.  Regulations,  special 
conditions,  and  maps  of  the  fishing 
areas  for  a  particular  wildlife  refuge  are 
available  at  that  area's  headquarters.  In 
addition,  refuge-specific  sport  fishing 
regulations  appear  in  $$  32.20  throu^ 
32.72. 

8.  In  §32.6  by  revising  the  section 
heading  and  paragraph  (e)  to  read  as 
follows: 

f32.6    What  are  the  procedures  for 
puMlcation  of  refuge-specifte  sport  fishing 
regulations? 

*        *        •        •        * 

(e)  We  initially  publish  refuge-specific 
sport  fishing  regidations  in  the  daily 
issue  of  the  Federal  Register,  and 
subsequently  they  appear  in  §§  32.20 
throu^  32.72. 
***** 

9.  In  §  32.7  "What  refuge  units  are 
open  to  hunting  and/or  fishing?"  by: 

a.  Revising  the  heading  and 
introductory  text  as  set  forth  below; 

b.  Alphabetically  adding  Bayou  "Teche 
National  Wildlife  Refuge  and  Cat  Island 
National  Wildlife  Refuge  in  the  State  of 
Louisiana; 

c.  Alphabetically  adding  Lost  Trail 
National  Wildlife  Refuge  in  the  State  of 
Montana; 

d.  Alphabetically  adding  Occoquan 
Bay  National  Wildlife  Refuge, 
Rappahannock  River  Valley  National 
Wildlife  Refuge,  and  Wallops  Island 
National  Wildlife  Refuge  in  the  State  of 
Virginia;  and 

e.  Alphabetically  adding  Whittlesey 
Creek  National  WUdlife  Refuge  in  the 
State  of  Wisconsin. 

132.7   VIThal  refuge  units  are  open  to 
hunting  andfor  sport  fishing? 

Refuge  units  open  to  hunting  and/or 
sport  fishing  in  accordance  with  the 
provisions  of  subpart  A  of  this  part  and 
§§  32.20-32.72,  inclusive,  are  as 
follows: 
***** 

10.  In  §  32.22  Arizona  by  revising 
paragraph  B.  of  Buenos  Aires  National 
Wildlife  Refuge  to  read  as  follows: 

132.22    Arizona. 


Buenos  Aires  National  Wildlife  Refuge 


B.  Upland  Game  Hunting.  We  allow 
hunting  of  cottontail  rabbit,  coyote,  and 
skunks  on  designated  areas  of  the  refuge 
subject  to  the  following  condition:  We 
require  refuge  permits  for  hunting  of 
coyotes  and  skunks. 
***** 

11.  In  §  32.24  California  by: 

a.  Revising  paragraph  A.2.  of  Merced 
National  WUdlife  Refiige; 

b.  Revising  paragraph  A. 2.  of  Modoc 
National  Wildlife  Rehige; 

c.  Revising  paragraph  A.  of  Salinas 
River  National  Wildlife  Refuge; 

d.  Adding  paragraph  A.  11.  of  San  Luis 
National  Wildlife  Refuge;  and 

e.  Revising  paragraphs  A.  and  B.  of 
San  Pablo  Bay  National  Wildlife  Refuge 
to  read  as  follows: 

{32.24    Califomla. 

***** 

Merced  National  WUdlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 


2.  You  may  possess  no  more  than  25 
approved  nontoxic  shotshells  per  day 
while  in  the  field. 

***** 

Modoc  National  WUdlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 

*  *  • 

***** 

2.  After  the  first  weekend  of  the  open 
season,  we  allow  himting  only  on 
Wednesdays.  Sativdays.  and  Sundays. 
Hunters  must  check  in  and  out  of  the 
refuge  by  using  self-service  permits. 
***** 

Salinas  River  National  WUdlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
We  aUow  hunting  of  geese,  ducks,  coots, 
and  moorhens  on  designated  areas  of 
the  refuge  subject  to  the  following 
conditions: 

1.  You  may  possess  no  more  than  25 
approved  nontoxic  shotshells  per  day 
while  in  the  field. 

2.  Access  to  the  hunt  area  is  by  foot 
traffic  only.  We  do  not  allow  bicycles 
and  other  conveyances.  Mobility- 
impaired  hunters  should  consult  with 
the  refuge  manager  for  allowed 
conveyances. 

3.  You  must  keep  firearms  unloaded 
untU  you  are  within  the  designated  hunt 
area. 

***** 

San  Luis  National  WUdlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 


11.  We  do  not  allow  vehicle  traUers  of 
any  type  or  size  to  be  in  the  refuge  hunt 


Ml 
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areas  at  any  time  or  to  be  left 
unattended  at  any  location  on  the 
refuge. 

*        *        *        *  I     * 

San  Pablo  Bay  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
We  allow  hunting  of  geese,  ducks,  and 
coots  on  designated  areas  of  the  refuge 
and  subject  to  the  following  conditions: 

1.  You  may  possess  no  more  than  25 
approved  nontoxic  shotshells  while  in 
the  field. 

2.  Access  is  by  boat  only. 

3.  You  must  remove  all  portable 
blinds,  decoys,  and  personal  equipment 
following  each  day's  hunt. 

4.  We  allow  floating  blinds  on  the 
refuge,  and  they  are  available  to  any 
himter  on  a  first-come,  first-served 
basis.  Floating  blinds  require  refuge 
manager  approval  or  are  subject  to 
removal.  Floating  blinds  may  be  left 
overnight,  but  himters  must  remove 
them  from  the  refuge  at  the  end  of  the 
waterfowl  season. 

5.  We  prohibit  digging  into  levees  or 
slough  chaimels. 

6.  We  allow  only  dogs  engaged  in 
hunting  activities  on  the  refuge  during 
waterfowl  season.  We  allow  no  other 
domesticated  animals  or  pets. 

B.  Upland  Game  Hunting.  We  allow 
himting  of  pheasant  on  designated  areas 
of  the  refuge  in  accordance  with  State 
regulation  and  subject  to  the  following 
conditions: 

1.  You  may  possess  no  more  than  25 
approved  nontoxic  shotshells  while  in 
the  field. 

2.  You  may  access  the  Tolay  Creek 
Unit  by  foot  and  bicycle  only. 

3.  We  allow  only  dogs  engaged  in 
hunting  activities  on  the  refuge  during 
pheasant  season.  We  allow  no  other 
domesticated  animals  or  pets. 
***** 

12.  In  §32.28  Florida  by: 

a.  Revising  paragraphs  A.,  B.,  and  C. 
of  Lower  Suwannee  National  Wildlife 
Refuge; 

b.  Revising  paragraph  A.  3.  and  adding 
paragraph  D.9.  of  Merritt  Island 
National  Wildlife  Refuge; 

c.  Revising  paragraphs  A.,  B.,  and  C, 
and  adding  paragraph  D.  11.  of  St.  Marks 
National  Wildlife  Refuge;  and 

d.  Revising  paragraph  C.  of  St. 
Vincent  National  Wildlife  Refuge  to 
read  as  follows: 

§32.28    Florida. 

***** 

Lower  Suwannee  National  Wildlife 
Refuge 

A.  Hunting  ofMig^tory  Game  Birds. 
We  allow  hunting  of  migratory  game 


birds  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  We  require  a  refuge  permit. 

2.  Parents  or  adult  guardians  over  the 
age  of  21  are  responsible  for  supervising 
hunters  under  the  age  of  16  and  must 
remain  within  sight  and  normal  voice 
contact  of  the  juvenile  hunter.  Parents 
or  adult  guardians  are  responsible  for 
ensuring  that  himters  under  the  age  of 
16  do  not  engage  in  conduct  that  would 
constitute  a  violation  of  the  refuge 
regulations. 

B.  Upland  Game  Hunting.  We  allow 
himting  of  upland  game  on  designated 
areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  We  require  a  refuge  permit. 

2.  Parents  or  adult  guardians  over  the 
age  of  21  are  responsible  for  supervising 
hunters  under  the  age  of  16  and  must 
remain  within  sight  and  normal  voice 
contact  of  the  juvenile  hunter.  Parents 
or  adult  guardians  are  responsible  for 
ensuring  that  hunters  under  the  age  of 
16  do  not  engage  in  conduct  that  would 
constitute  a  violation  of  the  refuge 
regulations. 

C.  Big  Game  Hunting.  We  allow 
hunting  of  big  game  on  designated  areas 
of  the  refuge  subject  to  the  following 
conditions: 

1.  We  require  a  refuge  permit. 

2.  Parents  or  adult  guardians  over  the 
age  of  21  are  responsible  for  supervising 
himters  under  the  age  of  16  and  must 
remain  within  sight  and  normal  voice 
contact  of  the  juvenile  hunter.  Parents 
or  adult  guardians  are  responsible  for 
ensuring  that  hunters  under  the  age  of 
16  do  not  engage  in  conduct  that  would 
constitute  a  violation  of  the  refuge 
regulations. 


Merritt  Island  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 


3.  You  may  hunt  only  in  four 
designated  areas  of  the  refuge  subject  to 
delineation  in  the  refuge  hunting 
brochure  and  map,  including  the  open 
waters  of  Mosquito  Lagoon,  Indian 
River,  and  designated  impoundments 
outside  the  NASA  security  area.  We  do 
not  allow  hunting  in  the  Banana  River. 
You  may  not  hunt  in  or  enter  any 
portion  of  the  refuge  south  of  Haulover 
Canal  and  east  of  the  western  boundary 
when  the  Kennedy  Space  Center 
activates  its  outer  security  perimeter. 


D.  Sport  Fishing. 


*  *  * 
*        * 


9.  You  may  not  fish  in  or  enter  any 
portion  of  the  refuge  south  of  Haulover 
Canal  and  east  of  the  western  boundary 


when  the  Kennedy  Space  Center 
activates  its  outer  security  perimeter. 

***** 

St.  Marks  National -WUdlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
We  allow  hunting  of  ducks  and  coots  in 
designated  areas  of  the  refuge  subject  to 
the  following  condition:  We  require 
refuge  permits. 

B.  Upland  Game  Hunting.  We  allow 
hunting  of  squirrel,  rabbit,  and  raccoon 
on  designated  areas  of  the  refuge  subject 
to  the  follovdng  condition:  We  require 
refuge  permits. 

C.  Big  Game  Hunting.  We  allow 
hunting  of  white-tailed  deer,  turkey,  and 
feral  hog  on  designated  areas  of  the 
refuge  subject  to  the  following 
condition:  We  require  refuge  permits. 

D.  Sport  Fishing.  *  *  *  . 
***** 

11.  While  on  the  refuge,  anglers  must 
keep  all  harvested  fish  in  whole 
condition. 

St.  Vincent  National  Wildlife  Refuge 

***** 

C.  Big  Game  Hunting.  We  allow 
hunting  of  white-tailed  deer,  sambar 
deer,  and  feral  hog  on  designated  areas 
of  the  refuge  subject  to  the  following 
condition:  We  require  refuge  permits. 
***** 

'■■  13.  In  §  32.29  Georgia  by  revising 
paragraph  B.  of  Okefenokee  National 
Wildlife  Refuge  to  read  as  follows: 

§32.29    Georgia. 


Okefenokee  National  Wildlife  Refuge 

***** 

-  B.  Upland  Game  Hunting.  We  allow 
hunting  of  rabbit,  squirrel,  bobwhite 
quail,  and  turkey  in  the  Cowhouse  Unit 
of  the  refuge.  The  season  will  be 
consistent  with  the  adjacent  Dixon 
Memorial  Wildlife  Management  Area 
and  subject  to  the  following  conditions: 

1.  We  require  sign  in/sign  out. 

2.  We  allow  no  vehicles  on  the  refuge 
portion  of  Cowhouse  Island. 

3.  We  allow  no  dogs  except  for 
pointing  dogs  during  quail  hunts. 
***** 

14.  In  §  32.32  Illinois  by  revising 
paragraph  A.2.  and  C.3.  of  Crab  Orchard 
Nation^  Wildlife  Refuge  to  read  as 
follows: 

§32.32    Illinois. 


Crab  Orchard  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 

*   *  • 
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2.  We  only  allow  the  use  of  portable 
or  temporary  blinds.  Blinds  must  be  a 
miniTniiin  of  200  yards  (180  m)  apart. 
You  must  remove  portable  or  temporary 
blinds,  any  material  brought  onto  the 
refuge  for  blind  construction,  boats, 
decoys,  and  all  other  personal  property 
from  the  refuge  at  the  end  of  each  day's 
hunt. 

***** 

C.  Big  Game  Hunting.  *  *  * 

***** 

3.  We  prohibit  deer  hunting  with  a 
firearm  in  the  controlled  goose  hunting 
areas  or  on  all  refuge  lands  north  of 
Illinois  State- Route  13.  We  allow  deer 
hunting  in  the  controlled  goose  hunting 
areas  and  on  all  refuge  lands  north  of 
Illinois  State  Route  13  only  with  archery 
equipment  and  in  accordance  with  State 
regulations. 
***** 

15.  In  §  32.35  Kansas  by: 

a.  Revising  paragraphs  A.,  B.,  and  C. 
of  Flint  Hills  National  Wildlife  Refiige; 
and 

b.  Revising  paragraph  A.  of  Marais  des 
Cygnes  National  Wildlife  Refuge  to  read 
as  follows: 

§32.35    Kansas. 

***** 

Flint  Hills  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
We  allow  hunting  of  geese,  ducks,  coots, 
mourning  doves,  rails  (Virginia  and  sora 
only),  and  common  snipe  on  designated 
areas  of  the  refuge  in  accordance  with 
State  regulations  and  subject  to  the 
following  condition:  You  may  use  only 
approved  nontoxic  shot.  * 

B.  Upland  Game  Hunting.  We  allow 
hunting  of  pheasant,  quail,  prairie 
chicken,  rabbit,  squirrel,  and  crow  on 
designated  areas  of  the  refuge  in 
accordance  with  State  regulations  and 
subject  to  the  following  conditions: 

1.  We  prohibit  centerfire  rifles  and 
pistols. 

2.  You  may  use  only  approved 
nontoxic  shot  for  all  shotgun  hunting. 

C.  Big  Game  Hunting.  We  allow 
hunting  of  turkey  and  deer  on 
designated  areas  of  the  refuge  in 
accordance  with  State  regulations  and 
subject  to  the  following  conditions: 

1.  We  allow  only  shotguns, 
muzzleloading  firearms,  or  bow  and 
arrow. 

2.  You  may  use  only  approved 
nontoxic  shot  for  turkey  hunting. 


Nfarais  des  Cygnes  National  WUdlife 
Refuge 

A.  Hunting  of  Migratory  Gcune  Birds. 
We  allow  hunting  of  ducks,  geese,  rails 


(sora),  coots,  common  snipe,  and 
woodcock  on  designated  areas  of  the 
refuge  in  accordance  with  State 
regulations  and  subject  to  the  following 
conditions: 

1 .  We  restrict  motor  vehicles, 
including  all-terrain  vehicles  (ATVs),  to 
public  roads  and  parking  lots. 

2.  We  restrict  outboard  motor  use  to 
the  westernmost  5.5-mile  (8.8  km) 
section  of  the  Marais  des  Cygnes  River. 
You  may  use  nonmotorized  boats  and 
electric  trolling  motors  on  all  open 
portions  of  the  refuge,  including  the 
eastern  4-mile  (6.4  km)  section  of  the 
Marais  des  Cygnes  River.  Property 
boundaries  are  at  the  center  of  the  river. 
Where  sections  of  the  river  border 
private  property,  only  the  half  of  the 
river  adjacent  to  public  property  is  open 
to  public  use. 

3.  You  must  remove  decoys  each  day. 

4.  We  prohibit  discharge  of  firearms 
within  150  yards  (135  m)  of  any 
residence  or  other  occupied  building. 
***** 

16.  In  §  32.37  Louisiana  by: 

a.  Revising  paragraph  B.  of  Bayou 
Cocodrie  National  Wildlife  Refuge; 

b.  Adding  Bayou  Teche  National 
Wildlife  Refuge; 

c.  Revising  paragraphs  A.,  B.,  and  C. 
of  Black  Bayou  Lake  National  Wildlife 
Refuge; 

d.  Adding  Cat  Island  National  ■ 
Wildlife  Refuge;  and 

e.  Revising  Catahoula  National 
Wildlife  Refiige  to  read  as  follows: 

§32.37    Louisiana. 


Bayou  Cocodrie  National  Wildlife 
R^iige 

***** 

B.  Upland  Game  Hunting.  We  allow 
hunting  of  rabbit,  squirrel,  raccoon, 
beaver,  feral  hog,  and  coyote  on 
designated  areas  of  the  refuge  subject  to 
the  following  condition:  We  require  a 
refuge  permit. 
***** 

Bayou  Teche  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
We  allow  hunting  of  migratory  game 
birds  in  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  We  require  the  use  of  either  refuge- 
issued  Self-clearing  daily  permits  or 
Lottery  permits. 

2.  Any  person  entering,  using,  or 
occupying  the  refuge  for  hunting  must 
abide  by  all  terms  and  conditions  in  the 
refuge  brochure. 

B.  Upland  Game  Hunting.  We  allow 
hunting  of  squirrel,  rabbit,  raccoon,  and 
opossum  on  designated  areas  of  the 


refuge  subject  to  the  following 
conditions: 

1.  We  require  refuge-issued  Self- 
clearing  daily  permits. 

2.  Any  person  entering,  using,  or 
occupying  the  refuge  for  hunting  must 
abide  by  all  terms  and  conditions  in  the 
refuge  brochure. 

C.  Big  Game  Hunting.  We  allow 
hunting  of  white-tailed  deer  and  feral 
hog  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  We  require  the  use  of  either  refuge- 
issued  Self-clearing  daily  permits  or 
Lottery  permits. 

2.  ^y  person  entering,  using,  or 
occupying  the  refuge  for  hunting  must 
abide  by  all  terms  and  conditions  in  the 
refuge  brochure. 

D.  Sport  Fishing.  We  allow  fishing  on 
designated  areas  of  the  refuge  subject  to 
the  following  condition:  Any  person 
entering,  using,  or  occupying  the  refuge 
for  fishing  must  abide  by  all  terms  and 
conditions  in  the  refuge  brochure. 
***** 

Black  Bayou  Lake  National  WUdlife 
Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
We  allow  hunting  of  migratory  game 
birds  in  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  We  require  refuge  permits. 

2.  Any  person  entering,  using,  or 
occupying  the  refuge  for  hunting  must 
abide  by  all  terms  and  conditions  in  the 
refuge  hunting  brochure. 

B.  Upland  Game  Hunting.  We  allow 
hunting  of  raccoon,  opossum,  squirrel, 
Tabbit,  quail,  woodcock,  coyote,  and 
beaver  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  We  require  refuge  permits. 

2.  Any  person  entering,  using,  or 
occupying  the  refuge  for  hunting  must 
abide  by  sil  terms  and  conditions  in  the 
refuge  hunting  brochure. 

C.  Big  Game  Hunting.  We  allow 
archery  hunting  of  white-tailed  deer  on 
the  refuge  subject  to  the  following 
conditions: 

1.  We  require  refuge  permits. 

2.  Any  person  entering,  using,  or 
occupying  the  refuge  for  hunting  must 
abide  by  sJl  terms  and  conditions  in  the 
refuge  hunting  brochure. 
***** 

Cat  Island  National  WUdlife  Refiage 

A.  Hunting  of  Migratory  Game  Birds. 
We  allow  hunting  of  ducks,  geese,  coots, 
woodcock,  and  common  snipe  on 
designated  areas  of  the  refuge  in 
accordance  with  State  regulations  and 
subject  to  the  following  condition:  We 
require  refuge  permits. 

B.  Upland  Game  Hunting.  We  aUow 
hunting  of  squirrel,  rabbit,  raccoon. 
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beaver,  nutria,  and  coyote  on  designated 
areas  of  the  refuge  in  accordance  with 
State  regulations  and  subject  to  the 
following  condition:  We  require  refuge 
permits. 

C.  Big  Game  Hunting.  We  allow 
hunting  of  white-tailed  deer,  turkey,  and 
feral  hog  on  designated  areas  of  the 
refuge  in  accordance  with  State 
regulations  and  subject  to  the  following 
condition:  We  require  refuge  permits. 

D.  Sport  Fishing.  We  allow  fishing 
and  crayfishing  on  designated  areas  of 
the  refuge  in  accordance  with  State 
regulations  and  subject  to  the  following 
conditions: 

1.  We  require  refuge  permits. 
-  2.  The  ends  of  trotlines  must  consist 
of  a  length  of  cotton  line  that  extends 
from  the  points  of  attachment  into  the 
water.  j 

Catahoula  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
We  allow  hunting  of  migratory  game 
birds  on  designated  areas  of  the  refuge 
subject  to  the  following  condition:  We 
require  refuge  permits. 

B.  Upland  Game  Hunting.  We  allow 
hunting  of  raccoon,  squirrel,  rabbit,  and 
feral  hog  on  designated  areas  of  the 
refuge  subject  to  the  following 
condition:  We  require  refuge  permits. 

C.  Big  Game  Hunting.  We  allow 
hunting  of  white-tailed  deer  and  feral 
hog  on  designated  areas  of  the  refuge 
subject  to  the  following  condition:  We 
require  refuge  permits. 

D.  Sport  Fishing.  We  allow  fishing  on 
designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

1.  We  allow  fishing  from  1  hour 
before  sunrise  until  V2-hour  after  sunset. 

2.  We  allow  boat  launching  on  all 
refuge  waters  as  designated  in  the  refuge 
brochure.  We  allow  only  nonmotorized 
boats  or  boats  with  motors  of  10 
horsepower  or  less,  except  on  Bushley 
Creek,  Big  Bushley  Creek,  and  Little 
Bushley  Creek  where  there  is  no 
horsepower  restriction. 

3.  Cowpen  Bayou,  the  Highway  28 
borrow  pits,  and  Bushley  Bayou  Unit 
are  open  to  fishing  all  year. 

4.  All  other  refuge  waters  on  the 
Headquarters  Unit,  including  Duck 
Lake,  Muddy  Bayou,  Willow  Lake, 
ditches,  all  outlet  waters,  and  all 
flooded  woodlands  are  open  to  fishing 
and  boating  from  March  1  through 
October  31. 

5.  On  the  Headquarters  Unit  we  allow 
only  pole  and  line  or  rod  and  reel 
fishing.  We  prohibit  snagging. 

6.  On  the  Bushley  Bayou  Unit  we 
allow  fishing  and  crayfishing  subject  to 
the  following  conditions: 

i.  Anglers  must  reset  trotlines  when 
receding  water  levels  expose  them,  and 


trotlines  must  consist  of  a  length  of 
cotton  line  that  extends  from  the  points 
of  attachment  into  the  water. 

ii.  Anglers  must  attend  yo-yos  dimng 
daylight  hours  only. 

iii.  We  allow  recreational  gear  (slat 
traps,  wire  nets,  hoop  nets)  only  by 
refuge  permit  and  only  in  Bushley 
Creek,  Big  Bushley  Creek,  and  Little 
Bushley  Creek. 

iv.  We  prohibit  commercial  fishing 
and  crayfishing. 
***** 

17.  In  §  32.38  Maine  by  revising 
paragraphs  C.  and  D.  of  Moosehorn 
National  Wildlife  Refuge  to  read  as 
follows: 

§32.38    Maine. 

***** 

Moosehorn  National  Wildlife  Refuge 

***** 

C.  Big  Game  Hunting.  We  allow 
hunting  of  deer  on  designated  areas  of 

•  the  refuge  subject  to  the  following 
conditions: 

1.  Diuing  firearms  big  game  season 
hunters  must  wear  in  a  conspicuous 
manner  on  head,  chest,  and  back  a 
minimum  of  400  square  inches  (2,600 
cm-)  solid-colored  hunter  orange 
clothing  or  material. 

2.  Hunters  harvesting  a  deer  on  the 
refuge  must  notify  the  refuge  office 
within  24  hotus  cmd  present  the  field- 
dressed  deer  for  inspection  by  refuge 
personnel. 

3.  Hunters  who  wish  to  use  portable 
tree  stands  or  blinds  must  register  at  the 
refuge  office  prior  to  placement  of  the 
stand  or  blind. 

D.  Sport  Fishing.  We  allow  fishing  on 
designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

1.  We  allow  nonmotorized  boats  only 
on  Bearce  and  Conic  Lakes. 

2.  We  allow  fishing  during  daylight 
hours  only. 
***** 

18.  In  §  32.41  Michigan  by  revising 
paragraphs  C.  and  D.  of  Seney  National 
Wildlife  Refuge  to  read  as  follows: 

§32.41    Michigan. 


Seney  National  Wildlife  Refuge 

***** 

C.  Big  Game  Hunting.  We  allow 
hunting  of  deer  and  bear  on  designated 
areas  of  the  refuge  subject  to  the 
following  condition:  We  do  not  allow 
the  use  of  dogs  while  deer  or  bear 
hunting. 

D.  Sport  Fishing.  We  allow  fishing  on 
designated  areas  of  the  refuge  subject  to 
the  following  conditions: 


1.  We  do  not  allow  the  use  of  fishing 
weights  or  liu-es  containing  lead. 

2.  We  allow  ice  fishing  from  January 
1  through  the  end  of  February  during 
daylight  houjs  only. 

3.  We  do  not  allow  ice  shanties, 
houses,  or  shelters  on  F  Pool. 

4.  When  ice  fishing,  we  do  not  allow 
snowmobiles  or  all-terrain  vehicles.  We 
prohibit  all-terrain  vehicles  and 
snowmobiles  on  the  refuge. 

5.  We  allow  fishing  fivm  May  15 
through  September  30  during  daylight 
hours  only. 

6.  We  allow  fishing  on  the  Creighton 
Driggs  and  Manistique  Rivers  &Y)m  May 
15  through  September  30. 

7.  We  allow  only  bank  fishing  in 
refuge  pools. 

8.  We  allow  nonmotorized  boats  and 
bankfishing  along  Efriggs  and  Creighton 
Rivers. 
***** 

19.  In  §  32.42  Minnesota  by: 

a.  Revising  the  introductory  text  of 
paragraph  A.  of  Litchfield  Wetland 
Management  District; 

b.  Revising  paragraph  D.  of  Rydell 
National  Wildlife  Reftige;  and 

c.  Adding  paragraph  B.4.  of  Tamarac 
National  Wildlife  Refuge  to  read  as 
follows: 

§32.42    Minnesota. 

***** 

Litchfield  Wetland  Management 
District 

A.  Hunting  of  Migratory  Game  Birds. 
We  aUow  hunting  of  migratory  game 
birds  throughout  the  district  except  you 
may  not  hunt  on  the  Phare  Lake 
Waterfowl  Production  Area  in  Renville 
County.  All  hunting  is  subject  to  the 
following  conditions: 
***** 

Rydell  National  Wildlife  Refuge 

***** 

D.  Sport  Fishing.  We  only  allow 
fishing  from  the  fishing  pier  on  Tamarac 
Lake  beginning  May  1  through  July  15 
during  refuge  open  hours. 
***** 

Tamarac  National  Wildlife  Refuge 

***** 

B.  Upland  Game  Hunting.  *  *  * 


***** 


4.  We  require  himters  to  wear  at  least 
one  article  of  blaze  orange  clothing 
visible  above  the  waist. 
***** 

20.  In  §  32.45  Montana  by: 

a.  Revising  paragraphs  A.,  C,  and  D. 
of  Lee  Metcalf  National  Wildlife  Refuge; 
and 

b.  Adding  Lost  Trail  National  Wildlife 
Refuge  to  read  as  follows: 
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§32.45    Montana. 

***** 

Lee  Metcalf  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
We  allow  himting  of  ducks,  geese,  and 
coots  from  established  blinds  in 
designated  areas  of  the  refuge  in 
accordance  with  State  regulations  and 
subject  to  the  following  conditions 
(consult  refuge  manager  prior  to  hunting 
to  learn  of  changes  or  updates): 

1.  Hunting  Access:  We  niunber  blinds 
and  assign  them  to  a  specific  access 
point  designated  in  the  refuge  hunting 
leaflet.  Hunters  must  park  at  the 
appropriate  access  point  and  numbered 
parking  space  and  walk  to  a  blind  along 
mowed  trails  designated  on  the  himting 
leaflet.  We  open  access  points  to 
hunters  who  intend  to  immediately 
himt  on  the  refuge.  We  prohibit  wildlife 
observation,  scouting,  and  loitering  at 
access  points  and  parking  areas. 

2.  Hunting  Hours:  We  open  the 
himting  area,  defined  by  the  refuge 
boundary  fence,  2  hours  before  and 
require  departure  2  hours  after  the 
waterfowl  hunting  hours,  as  defined  by 
Montana  Department  of  Fish,  Wildlife 
and  Parks. 

3.  Registration:  Each  hunter  must 
record  his  or  her  name  and 
Conservation 

License  Number  at  this  appropriate 
register  before  hunting,  must  set  the 
appropriate  blind  selector  before  and 
after  hunting,  and  must  record  hunting 
data  at  the  appropriate  register  before 
departing  the  hunting  area. 

4.  Blind  selection  is  on  a  first-come, 
first-served  basis  with  the  exception  of 
the  opening  weekend  of  waterfowl 
season.  We  will  distribute  blind  permits 
for  the  opening  weekend  by  a  public 
drawing.  We  will  announce  the  drawing 
time  and  place  in  local  newspapers. 

5.  Hunters  with  a  documented 
mobility  disability  may  reserve  an 
accessible  blind  in  advance  by 
contacting  a  refuge  officer. 

6.  No  more  than  four  hunters  may  use 
a  single  blind  at  one  time. 

7.  You  may  not  possess  more  than  20 
approved  nontoxic  shotshells  per  day. 

8.  You  must  conduct  all  hunting  firom 
within  10  feet  (3  m)  of  a  blind. 

9.  All  hunters  must  have  a  visible 
means  of  retrieving  waterfowl  such  as  a 
float  tube,  chest-high  waders,  or  a  dog 
capable  of  retrieving. 

10.  Hunters  must  deploy  a  minimum 
of  six  decoys  per  blind  in  order  to  hunt 
from  blinds  7,  8,  9, 10, 11,  and  14. 

11.  We  prohibit  attempting  to 
"reserve"  a  blind  for  use  later  in  the  day 
by  depositing  a  vehicle  or  other 
equipment  on  the  refuge.  A  hunter  must 


be  physically  present  in  the  hunting 
area  in  order  to  use  a  blind. 

12.  We  prohibit  falconry  hunting. 

13.  We  prohibit  blocking  access  to 
refuge  gates. 

14.  We  prohibit  boats,  fishing  gear, 
fires,  alcoholic  beverages,  and  littering. 
Litter  includes  food  products,  animal 
parts,  and  spent  shells. 
***** 

C.  Big  Game  Hunting.  We  allow 
archery  hunting  of  white-tailed  deer  on 
designated  areas  of  the  refuge  in 
accordance  with  State  regulations  and 
subject  to  the  following  conditions 
(consult  refuge  manager  prior  to  himting 
to  learn  of  changes  or  updates): 

1.  Hunting  Access:  Hunters  must 
enter  and  exit  through  designated 
archery  himting  access  points.  Access 
points  are  open  to  hunters  intending  to 
immediately  hunt  on  the  refuge.  We 
prohibit  wildlife  observation,  scouting, 
and  loitering  at  access  points  and 
parking  areas. 

2.  Hunting  Hours:  We  open  the 
hunting  area,  defined  by  the  refuge 
boundary  fence,  2  hours  before  and 
require  departure  2  hours  after  the  big 
game  hunting  hours  as  defined  by  . 
Montana  Department  of  Fish,  Wildlife 
and  Parks. 

3.  Registration:  Each  hunter  must 
record  his  or  her  name  and 
Conservation  License  Number  at  the 
appropriate  register  before  hunting  and 
must  record  hunting  data  at  the 
appropriate  register  before  departing  the 
hunting  area. 

4.  Tree  Stands  and  Blinds:  We  allow 
only  portable  tree  stands  and  blinds.  We 
prohibit  leaving  tree  stands  or  ground 
blinds  on  the  refuge  overnight.  We 
prohibit  the  use  of  screw-in  tree  steps  or 
climbing  spikes.  We  prohibit  the  use  of 
nails,  wire,  screws,  or  bolts  to  attach  a 
stand  to  a  tree,  or  hunting  from  a  tree 
into  which  a  hunter  has  driven  a  metal 
object  for  support. 

5.  We  prohibit  pre-season  entry  or 
scouting. 

6.  Hunters  may  not  enter  or  retrieve 
deer  from  closed  areas  of  the  refuge 
without  the  consent  of  a  refuge  officer. 

7.  We  prohibit  boats,  fishing  gear, 
fires,  firearms,  alcoholic  beverages,  and 
littering.  « 

8.  Hunters  with  a  documented 
mobility  disability  may  access 
designated  locations  in  the  hunting  area 
to  hunt  from  ground  blinds.  To  access 
these  areas,  hunters  must  contact  the 
refuge  manager  in  advance  to  obtain  a 
special  use  permit. 

D.  Sport  Fishing.  We  allow  fishing  on 
designated  areas  of  the  refuge  in 
accordance  with  State  regulations  in 
effect  on  the  Bitterroot  River  from 


Tucker  Crossing  to  Florence  Bridge 
subject  to  specific  regulations  detailed 
in  refuge  publications,  signs,  and 
brochures. 

Lost  Trail  National  Wildlife  Refiige 

A.  Hunting  of  Migratory  Game  Birds. 
(Reserved) 

B.  Upland  Game  Hunting.  We  allow 
hunting  of  turkey  and  mountain  grouse 
in  designated  areas  of  the  refuge  in 
accordance  with  State  regulations  and 
subject  to  the  following  conditions: 

1.  We  do  not  allow  hunting  in  areas 
posted  as  "Closed  to  Hunting"  around 
the  refuge  headquarters,  maintenance 
buildings,  and  quarters. 

2.  We  prohibit  guiding  and  outfitting. 

3.  We  allow  use  of  riding  or  pack 
stock  on  access  routes  designated 
through  the  refuge  to  access  off-refuge 
lands  as  designated  in  the  public  use 
leaflet. 

4.  You  may  not  use  dogs  for  hunting 
of  any  species. 

5.  You  may  possess  only  approved 
nontoxic  shot  while  on  the  refuge. 

6.  We  prohibit  overnight  camping. 

7.  We  prohibit  retrieval  of  game 
through  areas  closed  to  hunting  without 
prior  consent  by  the  refuge  manager. 

8.  We  allow  only  portable  or 
temporary  blinds  and  tree  stands. 

9.  We  allow  parking  in  designated 
areas  only. 

C.  Big  Game  Hunting.  We  allow 
hunting  of  elk,  white-tailed  deer,  and 
mule  deer  within  designated  areas  of  the 
refuge  in  accordance  with  State 
regulations  and  subject  to  the  following 
conditions: 

1.  We  do  not  allow  hunting  in  areas 
posted  as  "Closed  to  Hunting"  around 
the  refuge  headquarters,  maintenance 
buildings,  and  quarters. 

2.  We  prohibit  guiding  and  outfitting. 

3.  We  allow  use  of  riding  or  pack 
stock  on  access  routes  designated 
through  the  refuge  to  access  off-refuge 
lands  as  designated  in  the  public  use 
leaflet. 

4.  You  may  not  use  dogs  for  hunting 
of  any  species. 

5.  You  may  possess  only  approved 
nontoxic  shot  while  on  the  refuge. 

6.  We  prohibit  overnight  camping. 

7.  We  prohibit  open  fires. 

8.  We  prohibit  retrieval  of  game 
through  areas  closed  to  hunting  without 
prior  consent  by  the  refuge  manager. 

9.  We  allow  only  portable  or 
temporary  blinds  and  tree  stands. 

10.  We  allow  parking  in  designated 
areas  only. 

1 1 .  The  first  week  of  the  archery  and 
the  first  week  of  general  elk  and  deer 
hunting  season  are  open  to  youth-only 
(ages  12  and  13  only)  hunting. 

D.  Sport  Fishing.  [Reservea] 
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21.  In  §  32.47  Nevada  revising  the 
introductory  text  of  paragraph  A., 
removing  paragraph  A. 2.,  and 
redesignating  paragraph  A.3.  as 
paragraph  A.2,  and  revising  paragraphs 
D.2.,  D.3..  D.4.,  D.5.,  D.6.,  and  D.7.  of 
Ruby  Lake  National  Wildlife  Refuge  to 
read  as  follows: 

}32.47    NeviKta.       j 

*  •        *        •    I    * 

Ruby  Lake  National  Wildlife  Refiigc 

A.  Hunting  of  Migratory  Game  Birds. 
We  allow  himting  of  dark  geese,  ducks, 
coots,  moorhens,  and  common  snipe  on 
designated  areas  of  the  refuge  in 
accordance  with  State  regulations  and 
subject  to  the  following  conditions: 

*  *        •        *        * 

D.  Sport  Fishing.  *  *  * 

•  •        *        •        * 

2.  We  allow  fishing  by  wading  and 
from  personal  flotation  devices  (float 
tubes]  and  bank  fishing  in  designated 
areas. 

3.  You  may  use  only  artificial  lures  in 
the  Collection  Ditch  and  adjoining 
spring  ponds. 

4.  We  do  not  allow  boats  on  refuge 
waters  from  January  1  through  June  14. 

5.  Ehiring  the  boating  season,  we 
allow  boats  only  on  the  South  Marsh. 
Jime  15  through  July  31,  we  allow  only 
motorless  boats  or  boats  with  battery- 
powered  electric  motors.  Anglers  must 
remove  all  gasoline-powered  motors. 
August  1  through  December  31,  we 
allow  only  motorless  boats  and  boats 
propelled  with  motors  with  a  total  of  10 
horsepower  or  less. 

6.  We  allow  launching  of  boats  only 
from  designated  landings. 

7.  We  prohibit  the  possession  of  live 
or  dead  bait  fish,  any  amphibians 
.(including  frogs],  and  crayfish  on  the 
refuge.  I 

22.  In  §  32.50  New  Mexico  by: 

•  *        *        •        • 

a.  Revising  paragraph  C.  of  Bitter  Lake 
National  Wildlife  Refuge;  and 

b.  Revising  paragraphs  A.  and  C.  of 
Bosque  del  Apache  National  Wildlife 
Refuge  to  read  as  follows: 

132^    NmvMaxIca 

Bitter  Lake  National  Wildlife  Refuge 

***** 

C.  Big  Game  Hunting  'Ve  allow 
himting  of  mule  deer,  white-tailed  deer, 
and  feral  hog  on  designated  areas  of  the 
refuge  subject  to  the  following 
condition:  We  allow  himting  during 
seasons,  dates,  times,  and  areas  as 
posted  by  signs  and/or  indicated  on 


refuge  leaflets,  special  regulations,  and 
maps  available  at  the  refuge  office. 

•        *  -      *        *        * 

Bosque  del  Apache  National  WUdlife 
Reiii^ 

A.  Hunting  of  Migratory  Game  Birds. 
We  allow  hunting  of  moiuning  and 
white-winged  doves  and  snow  geese  on 
designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

1 .  You  may  hunt  snow  geese  on 
Monday,  Wednesday,  and  Friday  during 
the  second  full  week  of  January. 

2.  We  require  a  refuge  permit  and 
payment  of  a  fee  to  hunt  snow  geese. 

3.  You  may  possess  only  nontoxic 
shot  while  in  the  field. 

4.  We  allow  use  of  himting  dogs  for 
bird  retrieval. 

5.  We  do  not  allow  hunters  or  dogs  to 
retrieve  dead  or  wounded  birds  in 
closed  areas. 

6.  Each  hunter  must  successfully 
complete  a  New  Mexico  crane  and  snow 
goose  hunter  identification  training 
course  for  hunting  on  State  and  Federal 
refuges  in  the  Middle  Rio  Grande 
Valley. 

7.  Snow  goose  hunters  must  report  to 
the  refuge  headquarters  by  4:45  a.m. 
each  himt  day.  Shooting  time  will  be 
6:45  a.m.  to  10  a.m.  local  time. 
***** 

C.  Big  Game  Hunting.  We  allow 
hunting  of  mule  deer  and  oryx  on 
designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

1.  Refer  to  the  refuge  map  for 
designated  areas. 

2.  Hunts  are  subject  to  State 
regulations  and  seasons. 

3.  Oryx  himters  should  contact  the 
refuge  manager  for  special  himt  dates. 
***** 

23.  In  §  32.52  North  Carolina  by: 

a.  Revising  Alligator  River  National 
Wildlife  Refuge; 

b.  Revising  paragraph  D.  of  Pea  Island 
National  Wildlife  Reftige;  and 

c.  Adding  paragraph  A.5.  and  revising 
paragraphs  B.3.  and  C.3.  of  Pocosin 
Lakes  National  Wildlife  Refuge  to  read 
as  follows: 

§32.52    Nortli  Carolina. 

***** 

Alligator  River  National  Wildlife 
Refuse 

A.  Hunting  of  Migratory  Game  Birds. 
We  allow  hunting  of  swans,  geese, 
ducks,  coots,  common  snipe,  mourning 
doves,  and  woodcock  on  designated 
areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  We  require  possession  of  a  refuge 
hunting  permit. 


2.  You  may  possess  only  approved 
nontoxic  shot  in  the  field. 

B.  Upland  Game  Hunting.  We  allow 
hunting  of  squirrel,  rabbit,  quail, 
raccoon,  and  opossiun  on  designated 
areas  of  the  refuge  subject  to  the 
following  conditions: 

1 .  We  require  possession  of  a  refuge 
permit. 

2.  You  may  possess  ordy  approved 
nontoxic  shot  while  on  the  refuge  when 
hunting  with  a  shotgun,  except  you  may 
possess  slugs  and  buckshot  containing 
lead  to  himt  deer. 

3.  We  require  possession  of  a  refuge 
Special  Use  Permit  to  himt  raccoon  and 
opossiun  at  night. 

C.  Big  Game  Hunting.  We  allow 
hunting  of  white-tailed  deer  on 
designated  areas  of  the  refuge  subject  to 
the  following  condition:  We  require 
possession  of  a  refuge  himting  permit. 

D.  Sport  Fishing.  We  allow  fishing 
and  frogging  on  designated  areas  of  the 
refuge  subject  to  the  following 
conditions: 

1.  You  may  fish  year-round  bom.  V2 
hoiu  before  sunrise  to  V2  hoiu  after 
simset.  We  require  possession  of  a 
refuge  Special  Use  Permit  to  fish  at 
night. 

2.  You  may  use  only  a  pole  and  line, 
rod  and  reel,  hand  line,  dip  net,  or  cast 
net  for  fishing. 

3.  You  may  take  frogs  only  at  night 
from  Aprilj  through  August  31  We 
require  possession  of  a  refuge  Special 
Use  Permit  to  take  frogs. 

*  *    -    *        *        * 

Pea  Island  National  WUdlife  Refuge 

***** 

D.  Sport  Fishing.  We  allow  fishing 
and  crabbing  on  designated  areas  of  the 
refuge  subject  to  the  following 
conditions: 

1.  We  prohibit  fishing  and  crabbing  in 
North  Pond,  South  Pond,  Newfield, 
North  Carolina  Department  of 
Transportation  Mitigation  and  other 
impoundments  west  of  North  Carolina 
Highway  12. 

2.  You  may  fish  year-roimd  from  V2 
hour  before  sunrise  to  Vz  hour  after 
sunset.  You  may  siuf  fish  at  night  from 
September  15  through  May  31  east  of 
North  Carolina  Highway  12.  We  require 
possession  of  a  refuge  fishing  permit  to 
sxaf  fish  at  night. 

3.  You  may  use  only  pole  and  line, 
rod  and  reel,  hand  line,  dip  net,  or  cast 
net  for  fishing  and  crabbing. 

*  *        *        *    -  * 

Pocosin  Lakes  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
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5.  You  must  unload,  encase,  or 
dismantle  firearms  transported  via 
motorized  vehicle  or  in  a  boat  under 
■^ower. 

B.  Upland  Game  Hunting.  *  *  * 
***** 

3.  You  must  uidoad,  encase,  or 
dismantle  firearms  transported  via 
motorized  vehicle  or  in  a  boat  under 
power. 

***** 

C.  Big  Game  Hunting.  *  *  * 

*        *        *        *        * 

3.  You  must  unload,  encase,  or 
dismantle  firearms  transported  via 
motorized  vehicle  or  in  a  boat  under 
power. 

***** 

24.  hi  §  32.53  North  Dakota  by: 

a.  Revising  Paragraphs  B.3.  and  B.4. 
and  by  adding  paragraphs  B.5.  and  B.6. 
of  Des  Lacs  National  Wildlife  Refuge; 
and 

b.  Revising  paragraphs  B.,  C,  and  D. 
of  Long  Lake  National  Wildlife  Refuge 
to  read  as  follows: 

§32.53    Nortli  Dakota. 

***** 

Des  Ucs  National  Wildlife  Refuge 

***** 

B.  Upland  Game  Hunting.  *  *  * 

***** 

3.  Upland  game  bird  and  rabbit  season 
opens  annually  on  the  day  following  the 
close  of  the  regular  firearm  deer  season 
through  the  end  of  the  State  season. 

4.  "nie  upland  game  bird  and  rabbit 
falconry  season  opens  annually  on  the 
day  following  the  close  of  the  regular 
firearm  deer  season  through  March  31. 

5.  Fox  hunting  opens  annually  on  the 
day  following  the  close  of  the  regular 
firearm  deer  season  through  March  31. 

6.  Turkey  hunting  is  subject  to  all 
State  regulations,  license  requirements, 
units,  and  dates. 


Long  Lake  National  Wildlife  Refuge 

***** 

B.  Upland  Game  Hunting.  We  allow 
hunting  of  ring-necked  pheasant,  sharp- 
tailed  grouse,  and  gray  partridge  on 
designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

1.  You  may  possess  only  approved 
nontoxic  shot  while  in  the  field. 

2.  The  upland  game  bird  season  opens 
annually  on  the  day  following  the  close 
of  the  firearm  deer  season  and  runs 
through  the  close  of  the  State  season. 

C.  Big  Game  Hunting.  We  allow 
hunting  of  deer  only  on  designated  areas 
of  the  refuge  subject  to  the  following 
conditions: 

1.  Hunters  must  enter  the  refuge  on 
foot  only. 


2.  We  allow  archery  hunting.  We 
restrict  open  archery  areas  to  those  areas 
of  the  refiige  open  to  firearms  during  the 
firearm  season. 

D.  Sport  Fishing.  We  allow  fishing  on 
designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

1.  We  restrict  bank  fishing  to  public 
use  areas  on  Unit  1,  Unit  2,  and  Long 
Lake  Creek. 

2.  We  restrict  boat  fishing  to  Long 
Lake  Creek. 

3.  We  restrict  boats  to  25  horsepower 
maximum. 

4.  We  restrict  boats  to  the  period  from 
May  1  through  September  30. 

5.  We  restrict  ice  fishing  to  Unit  1  and 
Long  Lake  Creek. 
***** 

25.  In  §  32.55  Oklahoma  by  revising 
paragraph  C.  of  Washita  National 
Wildlife  Refuge  to  read  as  follows: 

§32.55    Oklahoma. 


Washita  National  WUdlife  Refuge 

*        *        *        *        * 

C.  Big  Game  Hunting.  We  allow 
hunting  of  white-tailed  deer  and  feral 
hog  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  We  allow  hunting  during  the 
special  refuge  season  in  accordance 
with  the  refrige  hunt  information  sheet. 

2.  You  must  obtain  a  refuge  hunt 
permit  and  pay  a  fee  (fee  waived  for 
Youth  Hunt  participants). 

3.  You  must  check  in  and  out  of  hunt 
areas  daily  at  the  refuge  office  or  check 
station. 

4.  You  must  take  bagged  deer  and/or 
hog  to  the  refuge  check  station. 

5.  We  will  determine  bag  Umits  on 
deer  aimually. 

6.  We  prohibit  the  use  of  bait. 

7.  A  nonhunting  mentor  of  21  years  of 
age  or  older  must  accompany,  and  be  in 
the  immediate  presence  of,  participants 
in  the  Youth  Hunt,  who  must  be 
between  the  ages  of  12  and  18.  Hunters 
and  mentors  must  BOTH  wear  hunter 
orange  clothing  meeting  or  exceeding 
the  minimum  State  requirements. 

8.  We  prohibit  handguns. 
***** 

26.  In  §  32.56  Oregon  by: 

a.  Revising  paragraph  C.  of  Malheur 
National  Wildlife  Refuge;  and 

b.  Revising  McNary  National  WUdlife 
Refuge  to  read  as  follows: 

§32.56    Oregon. 


MaUieur  National  WUdUfe  Refuge 

*        *        *        *        * 

C.  Big  Game  Hunting.  We  allow 
hunting  of  deer  and  pronghom  during 


authorized  State  seasons  only  on  the 
refuge  area  west  of  Highway  205  and 
souUi  of  Foster  Flat  Road. 


McNary  National  WUdUfe  Refuge 

A.  Hunting  of  Minatory  Game  Birds. 
We  allow  hunting  of  doves  on 
designated  areas  of  the  refuge  in 
accordance  with  State  regulations. 

B.  Upland  Game  Hunting.  We  allow 
himting  of  upland  game  on  designated 
areas  of  the  refuge  in  accordance  with 
State  regulations. 

C.  Big  Game  Hunting.  We  allow 
hunting  of  deer  on  designated  areas  of 
the  refuge  in  accordance  with  State 
regulations  and  subject  to  the  following 
condition:  We  allow  shotgun  and 
archery  hunting  only. 

D.  Sport  Fismng.  fReserved) 
*        *        *        *        * 

27.  In  §  32.57  Pennsylvania  by 
revising  the  introductory  text  of 
paragraph  C.  and  adding  paragraphs  C.4. 
and  C.5.  to  Erie  National  WUdlife 
Refuge  to  read  as  follows: 

§32.57    Pennsylvania. 


Erie  National  WUdUfe  Refuge 

***** 

C.  Big  Game  Hunting.  We  allow 
hunting  of  deer,  bear,  and  turkey  on 
designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

***** 

4.  We  prohibit  organized  deer  drives 
by  three  or  more  persons  in  hunt  area 
B  of  the  refuge.  We  define  a  "drive"  as 
three  or  more  individuals  involved  in 
the  act  of  chasing,  pursuing,  disturbing, 
or  otherwise  directing  game  as  to  make 
the  animals  more  susceptible  to  harvest. 

5.  We  require  a  refuge  Special  Use 
Permit  for  hunting  of  bear. 
***** 

28.  hi  §  32.60  South  Carolina  by: 

a.  Revising  paragraph  C.  of  ACE  Basin 
National  Wildlife  Refuge;  and 

b.  Revising  Cape  Romain  National 
WUdUfe  Refuge  to  read  as  follows: 

§32.60    South  Carolina. 


ACE  Basin  National  WUdlife  Refuge 

***** 

C.  Big  Game  Hunting.  We  allow 
hunting  of  white-tailed  deer  and  feral 
hog  on  designated  areas  of  the  refuge 
subject  to  the  following  condition:  We 
require  a  refuge  permit. 
***** 

Cape  Romain  National  WUdlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
We  allow  hunting  of  marsh  hens/rails 
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only  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  We  require  a  refuge  hunt  permit. 

2.  You  may  possess  only  approved 
nontoxic  shot. 

B.  Upland  Game  Hunting.  We  allow 
hunting  of  raccoon  on  designated  areas 
of  the  refuge  subject  to  the  following 
condition:  We  require  a  refuge  hunt 
permit. 

C.  Big  Game  Hunting.  We  allow 
hunting  of  white-tailed  deer  on 
designated  areas  of  the  refuge  subject  to 
the  following  condition:  We  require  a 
refuge  himt  permit. 

D.  Sport  Fishing.  We  allow  fishing, 
crabbing,  and  shell  fishing  on 
designated  areas  of  the  refuge  subject  to 
State  regulations  and  the  following 
condition:  Marsh  Island,  White  Banks, 
and  Bird  Island  are  open  from 
September  15  through  February  15.  We 
close  them  the  rest  of  the  year  to  protect 
nesting  birds.         i 

•  *        *        •        • 

29.  In  §  32.62  Tennessee  by  revising 
paragraphs  B.l.  and  C.l.  of  Tennessee 
National  Wildlife  Refuge  to  read  as 
follows:  j 

f  32.62    TannMMe. 

•  *        •        *        • 

Tennessee  National  Wildlife  Refuge 

***** 

B.  Upland  Game  Hunting.  *  *  * 
1.  We  require  annual  refuge  hunting 


permits. 

•  *        *        •        • 

C.  Big  Game  Hunting.  *  *  * 
1.  We  require  annual  refuge  hunting 
permits.  i 

*  *        *        *  I     * 

30.  In  §  32.63  Texas  by: 

a.  Revising  the  introductory  text  of 
paragraph  A.,  revising  paragraphs  A.I., 
A.2.,  A.3.,  and  removing  paragraphs 
A.5.  and  A.6.  of  Anahuac  National 
Wildlife  Refuge: 

b.  Removing  paragraph  A.3  from 
Brazoria  National  WilcUife  Refuge; 

c.  Revising  the  introductory  text  of 
paragraph  A.,  revising  paragraphs  A.I., 
A.2.,  A.3.,  removing  paragraphs  A.4., 
A.5.,  and  A.7.,  and  redesignating 
paragraph  A.6.  as  paragraph  A.4.  of 
McFaddin  National  Wildlife  Refuge; 

d.  Removing  paragraph  A.3.  from  San 
Bernard  National  Wildlife  Refuge; 

e.  Revising  the  introductory  text  of 

'  paragraph  A.,  revising  paragraphs  A.l. 
and  A.2.,  removing  paragraphs  A.3., 
A.4.,  and  A.6.,  and  redesignating 
paragraph  A.5  as  paragraph  A;3.  of 
Texas  Point  National  Wildlife  Refuge; 
and 

f.  Revising  paragraph  A.  of  Trinity 
River  Nationd  Wildlife  Refuge  to  read 
as  follows: 


§32.63    Texas. 

***** 

Anahuac  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
We  allow  himting  of  geese,  ducks,  and 
coots  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  We  require  a  permit  to  hunt  on  all 
hunting  imits  of  the  refuge,  and  hunters 
must  have  this  permit  in  their 
possession  while  hunting.  The  annually 
issued  waterfowl  hunting  permit 
contains  all  refuge-specific  waterfowl 
himting  regulations.  Any  person 
entering,  using,  or  occupying  the  refuge 
for  himting  must  abide  by  all  terms  and 
conditions  in  the  waterfowl  himting 
permit. 

2.  We  require  payment  of  a  fee  to  hunt 
on  portions  of  the  refuge. 

3.  You  may  hunt  only  on  designated 
days  of  the  week  and  on  designated 
areas  during  the  general  waterfowl 
hunting  season.  You  may  hunt  on 
designated  areas  during  all  days  of  the 
September  teal  season.  We  annually 
issue  notice  of  hunting  days  and  maps 
depicting  areas  open  to  hunting  in  the 
refuge  hunting  permit. 
***** 

McFaddin  National  Wildlifie  Refuge 

A.  Hunting  of  Minatory  Game  Birds. 
We  allow  hunting  of  geese,  ducks,  and 
coots  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  We  require  a  permit  to  hunt  on  all 
hunting  units  of  the  refuge,  and  hunters 
must  have  this  permit  in  their 
possession  while  hunting.  The  annually 
issued  waterfowl  hunting  permit 
contains  all  refuge-specific  waterfowl 
hunting  regulations.  Any  person 
entering,  using,  or  occupying  the  refuge 
for  hunting  must  abide  by  all  terms  and 
conditions  in  the  waterfowl  hunting 
permit. 

2.  We  require  payment  of  a  fee  to  hunt 
on  portions  of  the  refuge. 

3.  You  may  hunt  only  on  designated 
days  of  the  week  and  on  designated 
areas  during  the  general  waterfowl 
hunting  season.  You  may  hunt  on 
designated  areas  during  all  days  of  the 
September  teal  season.  We  aimually 
issue  notice  of  hunting  days  and  maps 
depicting  areas  open  to  hunting  in  the 
refuge  permit. 
*****  _ 

Texas  Point  National  WUdlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
We  allow  hunting  of  geese,  ducks,  and 
coots  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  We  require  a  permit  to  hunt  on  all 
hunting  units  of  the  refuge,  and  the 


hunter  must  have  this  permit  in  his  or 
her  possession  while  hunting.  The 
annually  issued  waterfowl  hunting 
permit  contains  all  refuge-specific 
waterfowl  hunting  regulations.  Any 
person  entering,  using,  or  occupying  the 
refuge  for  hunting  must  abide  by  all 
terms  and  conditions  in  the  waterfowl 
hunting  permit. 

2.  You  may  hunt  only  on  designated 
days  of  the  week  and  on  designated 
areas  during  the  general  waterfowl 
hunting  season.  You  may  hunt  on 
designated  areas  during  all  days  of  the 
September  teal  season.  We  annually 
issue  notice  of  hunting  days  and  maps 
depicting  areas  open  to  hunting  in  the 
refiige  hunting  permit. 
***** 

Trinity  River  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
We  allow  hunting  of  ducks  on 
designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

1.  We  allow  hunting  on  Champion 
Lake  by  drawing  only. 

2.  We  require  an  application  fee  for 
participants  to  enter  the  drawing.  We 
will  issue  a  refuge  permit  to  those 
drawn,  and  the  hunter  must  carry  the 
permit  at  all  times  when  hunting. 

3.  We  allow  hunting  on  Saturday  and 
Sunday  during  the  State  duck  and  teal 
season.  Hunters  may  not  enter  the 
refuge  before  4:30  a.m.  and  must  be  off 
the  hunt  area  by  12:00  p.m.  (noon). 

4.  We  allow  only  temporary  blinds. 
Hunters  must  remove  blinds  and  decoys 
daily. 

5.  We  limit  motors  to  10  horsepower 
or  l6ss. 

6.  We  allow  retrievers,  but  they  must 
be  under  the  control  of  the  owner. 

7.  Youth  hunters,  17  years  of  age  and 
under,  must  be  under  direct  supervision 
of  an  adult,  18  years  of  age  or  older. 

8.  You  must  unload  and  encase  all 
shotguns  while  in  transit  through  the 
refuge. 

9.  You  may  possess  only  approved 
nontoxic  shot. 

10.  The  miniTniiTTi  distance  we  allow 
between  hunt  parties  is  150  yards  (135 
m). 

11.  We  prohibit  the  use,  possession, 
or  being  under  the  influence  of 
alcohoUc  beverages  while  hunting  in  or 
accessing  or  returning  from  the  field. 
***** 

30a.  In  §  32.64  Utah  by  revising 
paragraph  A.  of  Fish  Springs  National 
Wildlife  Refuge  to  read  as  follows: 

S32.64    Utah. 

***** 
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Fish  Springs  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
We  allow  hunting  of  ducks  and  coots  on 
designated  areas  of  the  refuge  in 
accordance  with  State  regulations  and 
the  following  conditions: 

1.  All  hunters  must  register 
individually  at  the  visitor  information 
station  before  entering  the  open  hunting 
area  and  prior  to  exiting  the  refuge. 

2.  We  do  not  allow  hunters  or  dogs  to 
enter  closed  areas  to  retrieve  birds. 

3.  You  may  only  possess  firearms 
legally  used  to  hunt  waterfowl  unless 
you  case  or  break  them  down. 

4.  You  may  construct  nonpermanent 
blinds.  You  must  remove  all  blinds 
constructed  out  of  materials  other  than 
vegetation  at  the  end  of  a  hunt  day. 

5.  We  allow  use  of  small  boats  (15'  or 
less).  We  do  not  allow  gasoline  motors- 
and  air  boats. 

6.  You  may  enter  the  refuge  2  hours 
prior  to  sunrise  and  must  exit  the  refuge 
by  IV2  hours  after  sunset.  You  may  not 
leave  decoyy,  boats,  vehicles,  and  other 
personal  property  on  the  refuge 
overnight. 

7.  We  have  a  Special  Blind  Area  for 
use  by  the  disabled.  We  prohibit . 
trespass  for  any  reason  by  any 
individual  not  registered  to  utilize  that 
area. 
***** 

31.  In  §  32.66  Virginia  by: 

a.  Revising  paragraph  C.  of  James 
River  National  Wildlife  Refuge; 

b.  Adding  Occoquan  National 
Wildlife  Refiige; 

c.  Revising  paragraph  C.  of  Presquile 
National  Wildlife  Refiige; 

d.  Adding  Rappahannock  River  Valley 
National  Wildlife  Refuge;  and 

e.  Adding  Wallops  Island  National 
Wildlife  Refuge  to  read  as  follows: 

§32.66    Virginia. 

*        *        *        *        •    '     ■ 

James  River  National  Wildlife  Refuge 

***** 

C.  Big  Game  Hunting.  We  allow 
hunting  of  white-tailed  deer  in 
designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

1.  Hunters  must  carry  a  refuge  permit 
at  all  times  on  the  refuge. 

2.  You  may  not  discharge  a  firearm  or 
archery  equipment  across  or  within  any 
refuge  road,  as  designated  on  the  refuge 
hunt  maps. 

3.  We  close  the  refuge  to  all  hunting 
bom  December  1  until  the  end  of  the 
State  hunting  season  to  protect  roosting 
and  nesting  bald  eagles. 

4.  Hunters  in  the  field  shall  retrieve 
and  maintain  in  their  custody  all 
crippled  and  killed  game,  if  possible. 


5.  You  may  not  transport  a  loaded 
firearm  in  any  vehicle  on  the  refuge. 

6.  On  the  refuge  deer  hunters,  when 
hunting  with  guns,  must  wear  a 
minimum  of  400  square  inches  (2,600 
cm^)  of  solid  blaze  orange  visible  from 
360  degrees. 

7.  We  allow  only  portable  tree  stands 
on  the  refuge,  and  hunters  must  remove 
them  at  the  end  of  the  day. 

8.  We  prohibit  hunting  with  dogs. 

9.  We  prohibit  camping  on  refuge 
lands. 

10.  We  prohibit  the  use  of  open  fires. 
***** 

Occoquan  Bay  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  G<une  Birds. 
[Reserved] 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  We  allow 
hunting  of  white-tailed  deer  in 
designated  areas  of  the  refuge  in 
accordance  with  State  regulations  and 
subject  to  the  following  conditions: 

1.  We  require  a  refuge  permit. 

2.  Hunters  must  have  in  their 
possession  at  all  times  a  copy  of  the 
refuge  permit  containing  the  refuge 
regulations,  their  hunting  license,  and, 
if  issued,  their  State-issued  deer 
management  assistance  program 
(DMAP)  tag. 

3.  We  will  select  specific  hunting 
dates  within  the  State  seasons.  Consult 
the  refuge  office  for  information  on 
specific  hunt  dates. 

4.  You  may  not  transport  a  loaded 
firearm  in  any  vehicle  on  any  refuge 
road  or  right  of  way. 

5.  Hunters  must  wear  in  a 
conspicuous  manner  on  chest  and  back 
a  minimum  of  400  square  inches  (2,600 
cm  2)  of  solid  hunter  orange  clothing  or 
material  and  a  hunter  orange  cap  or  hat. 

D.  Sport  Fishing.  [Reserved] 
***** 

Piesquile  National  Wildlife  Refuge 

***** 

C.  Big  Game  Hunting.  We  allow 
hunting  of  white-tailed  deer  in 
designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

1.  Hunters  must  carry  a  refuge  permit 
at  all  times  on  the  refuge. 

2.  You  may  not  discharge  a  firearm  or 
archery  equipment  across  or  within  any 
refuge  road,  as  designated  on  the  refuge 
hunt  maps. 

3.  We  close  the  refuge  to  all  hunting 
from  December  1  until  the  end  of  the 
State  hunting  season  to  protect  roosting 
and  nesting  bald  eagles. 

4.  Hunters  in  the  field  shall  retrieve 
and  maintain  in  their  custody  all 
crippled  and  killed  game,  if  possible. 

5.  You  may  not  transport  a  loaded 
firearm  in  any  vehicle  on  the  refuge. 


6.  On  the  refuge  deer  hunters,  when 
hunting  with  guns,  must  wear  a 
minimum  of  400  square  inches  (2,600 
cm^)  of  solid  blaze  orange  visible  from 
360  degrees. 

7.  We  allow  only  portable  tree  stands 
on  the  refuge,  and  hunters  must  remove 
them  at  the  end  of  the  day. 

8.  We  prohibit  hunting  with  dogs. 

9.  We  prohibit  camping  on  refuge 
lands. 

10.  We  prohibit  the  use  of  open  fires. 
***** 

Rappahannock  River  Valley  National 
Wildlife  Reiitge 

A.  Hunting  of  Migratory  Game  Birds. 
[Reserved] 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  We  allow 
hunting  of  white-tailed  deer  in 
designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

1.  Hunters  must  carry  a  refuge  permit 
at  all  times  on  the  refuge. 

2.  You  may  not  discharge  a  firearm  or 
archery  equipment  across  or  within  any 
refuge  road,  as  designated  on  the  refuge 
hunt  maps. 

3.  We  close  the  refuge  to  all  hunting 
bom  December  1  until  the  end  of  the 
State  hunting  season  to  protect  roosting 
and  nesting  bald  eagles. 

4.  Hunters  in  the  field  shall  retrieve 
and  maintain  in  their  custody  all 
crippled  and  killed  game,  if  possible. 

5.  You  may  not  transport  a  loaded 
firearm  in  any  vehicle  on  the  refuge. 

6.  On  the  refuge  deer  hunters,  when 
hunting  with  guns,  must  wear  a 
minimum  of  400  square  inches  (2,600 
cm^)  of  solid  blaze  orange  visible  from 
360  degrees. 

7.  We  allow  only  portable  tree  stands 
on  the  refuge,  and  hunters  must  remove 
them  at  the  end  of  each  hunt  day. 

8.  We  prohibit  hunting  with  dogs. 

9.  We  prohibit  camping  on  refuge 
lands. 

10.  We  prohibit  the  use  of  open  fires. 

D.  Sport  Fishing.  [Reserved] 

Wallops  Island  National  Wildlife 
Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
[Reserved] 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Gcune  Hunting.  We  allow 
hunting  of  white-tailed  deer  on 
designated  areas  of  the  refuge  in 
accordance  with  State  regulations  and 
the  following  conditions: 

1.  We  require  a  refuge  permit. 

2.  We  do  not  allow  aogs. 

3.  We  allow  only  portaole  tree  stands 
on  the  refuge,  and  hunters  must  remove 
them  at  the  end  of  each  hunt  day. 

4.  Hunters  must  comply  with  refuge 
check-in  and  check-out  procedures  as 
specified  on  the  hunt  permit. 
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5.  During  firearms  big  game  season, 
including  scouting  days,  himters  must 
wear  in  a  conspicuous  maimer  on  head, 
chest,  and  back  a  minimiun  of  400 
square  inches  (2,600  cm^)  of  solid- 
colored  hunter  orange  clothing  or 
material. 

6.  We  prohibit  camping. 

7.  We  prohibit  the  use  of  open  fires. 
D.  Sport  Fishing.  (Reserved] 

32.  In  §  32.67  Washington  by: 

a.  Adding  paragraphs  A.4.,  A.5.,  A.6., 
A.7.,  B.4.,  and  B.5..  revising  the 
introductory  text  of  paragraph  C,  and 
adding  paragraphs  C.3.  and  C.4.  of 
Hanford  Reach  National  Monument/ 
Saddle  Mountain  National  Wildlife 
Refuge:  and 

b.  Revising  McNary  National  Wildlife 
Refuge  to  read  as  follows: 

S  32.67    Washington. 

***** 

Hanford  Reach  National  Monument/ 
Saddle  Mountain  National  Wildlife 
Refuge 

A.  Hunting  ofMig^tory  Game  Birds. 

*  *  *  r 

*  *        *        ♦ '      * 

4.  We  do  not  allow  hunters  or  dogs  to 
enter  closed  areas  to  retrieve  game. 

5.  We  do  not  allow  permanent  or  pit 
blinds  or  cutting  vegetation  on  the 
refuge.  You  must  remove  all  blind 
materieils,  decoys,  and  other  equipment 
(including  spent  casings)  following  each 
day's  himt. 

6.  We  allow  nonmotorized  boats  and 
boats  with  electric  motors  on  the  WB- 
10  Ponds  (Wahluke  Lake),  with  walk-in 
access  only. 

7.  You  must  imload  and  encase  or 
dismantle  firearms  before  transporting 
them  in  a  vehicle  or  boat  within  the 
boundaries  of  the  refuge  or  along  public 
rights  of  way. 

B.  Upland  Game  Hunting.  *  *  * 
***** 

4.  We  do  not  allow  hunters  or  dogs  to 
enter  closed  areas  to  retrieve  game. 

5.  You  must  imload  and  encase  or 
dismantle  firearms  before  transporting 
them  in  a  vehicle  or  boat  within  the 
boundaries  of  the  refuge  or  along  public 
rights  of  way. 

C.  Big  Game  Hunting.  We  allow 
hunting  of  deer  and  elk  on  the  Wahluke 
Unit  of  the  Monument/Refuge  in 
accordance  with  State  regulations  and 
subject  to  the  following  conditions: 

*  *        *        *        * 

3.  We  do  not  allow  hunters  to  enter 
closed  areas  to  retrieve  game. 

4.  You  must  unload  and  encase  or 
dismantle  firearms  before  transporting 
them  in  a  vehicle  or  boat  within  the 


boundaries  of  the  refuge  or  along  public 
rights  of  way. 

***** 

McNary  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
We  allow  hunting  of  geese,  ducks,  coots, 
doves,  and  common  snipe  on  designated 
areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  You  may  possess  no  more  than  25 
approved  nontoxic  shotshells  while  in 
the  field. 

2.  You  may  not  leave  decoys  and 
other  personal  property  on  the  refuge 
overnight. 

3.<Dn  the  McNaiy  Division,  we  allow 
hunting  by  refuge  permit  only.  This  area 
is  open  to  hunting  from  5:00  a.m.  to  IV2 
hours  after  simset. 

4.  On  the  Wallula  and  Two  Rivers 
Units,  we  allow  waterfowl  hunting  7 
days  a  week  during  State  waterfowl 
seasons.  We  allow  dove  htmting  in 
accordance  with  State  regulations. 

5.  On  the  Wallula  Unit,  we  close  the 
Walla  Walla  Delta  to  hunting  from 
February  1  to  September  30. 

6.  On  the  Peninsula  Unit  we  allow    ~ 
dove  himting  in  accordance  with  State 
regulations.  We  allow  waterfowl 
hunting  subject  to  the  foUovnng 
conditions: 

i.  We  allow  duck  himting 
Wednesdays  through  Sundays  only. 

ii.  We  allow  goose  hunting 
Wednesdays,  Saturdays,  and  Sundays 
only. 

iii.  On  Wednesdays  we  allow 
waterfowl  hunting  only  from  the  goose 
pits. 

iv.  Hunting  on  the  east  side  of  the 
peninsula  and  in  the  goose  pits  is  by 
assigned  blinds  on  a  first-come,  first- 
served  basis. 

B.  Upland  Game  Hunting.  We  allow 
hunting  of  upland  game  on  designated 
areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Except  on  the  Peninsula  Unit,  you 
may  possess  no  more  than  25  approved 
nontoxic  shotshells  while  on  the  refuge. 

2.  On  the  McNary  Division  we  allow 
hunting  on  Wednesdays,  Saturdays, 
Sundays,  Thanksgiving  Day,  Christmas 
Day,  and  New  Year's  Day  only.  We  do 
not  allow  hunting  until  noon  of  each 
hunt  day.  We  allow  hunting  of  pheasant 
and  quail  only. 

3.  On  the  Wallula  and  Two  River 
Units,  we  allow  upland  game  hunting  in 
accordance  with  State  regulations. 

4.  On  the  Peninsula  Unit,  we  do  not 
allow  hunting  until  noon  on  legal  goose 
hunting  days. 

C.  Big  Game  Hunting.  We  allow 
hunting  of  deer  only  on  the  Peninsula, 
Two  Rivers,  and  Wallula  Units  in 
accordance  with  State  regulations  and 


subject  to  the  following  condition:  We 
allow  shotgun  and  archery  hunting 
only. 

D.  Sport  Fishing.  We  allow  fishing  on 
designated  areas  of  the  refuge  in 
accordance  with  State  regulations  and 
subject  to  the  following  conditions: 

1.  On  the  McNary  Division  the  refuge 
is  open  to  fishing  from  sunrise  to  sunset 
only.  We  do  not  allow  use  of  boats  and 
other  flotation  devices. 

2.  We  allow  fishing  only  with  hook 
and  line. 
***** 

33.  In  §32.69  Wisconsin  by  adding 
Whittlesey  Creek  National  WildUfe 
Refuge  to  read  as  follows: 

§32.68    Wisconsin. 


Whitdesey  Creek  National  Wildlife 
Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
We  allow  hunting  of  migratory  game 
birds  on  designated  areas  of  the  refuge 
subject  to  the  following  conmtions: 

1.  We  allow  only  the  use  of  portable 
or  temporary  blinds. 

2.  You  must  remove  portable  or 
temporary  blinds  and  any  material 
brought  on  to  the  refuge  for  blind 
construction  at  the  end  of  each  day's 
hunt. 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  [Reserved] 

D.  Sport  Fishing.  [Reserved] 

34.  In  §  32.70  Wyoming  by  revising 
Seedskadee  National  Wildlife  Refuge  to 
read  as  follows: 

§32.70    Wyoming. 

***** 

Seedskadee  National  WildUfe  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
We  allow  hunting  of  ducks,  coots,  dark 
geese,  common  snipe,  rails,  and 
mourning  doves  on  designated  areas  of 
the  refuge  in  accordance  with  State 
regulations  and  the  following 
conditions: 

1.  Waterfowl  hunters  may  enter  the 
refuge  1  hour  before  legal  shooting 
hours  to  set  up  decoys  and  blinds. 

2.  You  may  use  only  portable  blinds 
or  blinds  constructed  from  dead  or 
downed  wood.  We  prohibit  digging  pit 

"blinds. 

3.  You  must  unload  and  encase  or 
dismantle  all  firearms  when 
transporting  them  in  a  vehicle  or  boat 
under  power. 

4.  You  may  possess  only  approved 
nontoxic  shot. 

B.  Upland  Game  Hunting.  We  allow 
hunting  of  sage  grouse,  cottontail  rabbit, 
red  fox,  jackrabbit,  raccoon,  and  skunk 
on  designated  areas  of  the  refuge  in 
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accordance  with  State  regulations  and 
the  following  conditions: 

1.  You  must  unload  and  encase  or 
dismande  all  firearms  when 
transporting  them  in  a  vehicle  or  boat 
under  power. 

2.  You  may  possess  only  approved 
nontoxic  shot. 

3.  We  prohibit  the  shooting  of  prairie 
dogs,  coyotes,  and  other  species  not 
listed  above. 

C.  Big  Game  Hunting.  We  allow 
hunting  of  pronghom,  mule  deer,  and 
moose  on  designated  areas  of  the  refuge 
in  accordance  with  State  regulations 
and  the  following  condition:  You  must 
unload  and  encase  or  dismanUe  all 


firearms  when  transporting  them  in  a 
vehicle  or  boat  under  power. 

D.  Sport  Fishing.  You  may  fish  on 
designated  areas  of  the  refuge  in 
accordance  with  State  regulations  and 
general  refuge  regulations. 

35.  In  §  32.72  Guam  by  adding 
paragraphs  D.5.,  D.6.,  and  D.7.,  of  Guam 
National  Wildlife  Refuge  to  read  as 
follows: 

§32.72    Guam. 


Guam  National  Wildlife  Refii^ 

***** 


D.  Sport  Fishing.  *  *  • 

***** 

5.  We  prohibit  use  of  Self  Contained 
Underwater  Breathing  Apparatus 
(SCUBA)  to  take  fish  or  invertebrates. 

6.  We  prohibit  anchoring  boats  on  the 
refuge. 

7.  We  prohibit  sailboards  or 
motorized  personal  watercraft  on  the 
refuge. 

Dated:  September  5.  2002. 
Craig  Manson, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

[FR  Doc.  02-23678  Filed  9-17-02;  8:45  am) 
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507 .^. 

24CFR 

962 


26  era 

1 .1 57330 

301- J 57330 

PrapoMd  Rutes: 

1 56244,  56509,  57543. 


.58548 


.56688 


41 

58C 

J46,  58678 
58346 

48 

58346 

145 

58346 

301 - 

57354 

27CFH  ' 

4 

56479 

9  

56481 

28CFR 

2    

57944 

801 

57947 

29CFR 

1926 

57722 

4022. 
4044. 


.57949 
.57949 


30CFR 

42 

46 

47 

48 

56 

57 

77 

260 

PropoMd  RutaK 
924 


.57635 
.57635 
.57635 
.57635 
.57635 
.57635 
.57635 
.57737 

.56967 


31CFR 


538. 
550. 
560. 


.56969 


32CFR 

220 


.57739 


861. 


.56777 


33CFR 

6 .T 56215 

100 56220.  56222,  57950 

117 56222,  56754,  56929, 

57147.  58329 

155 58515 

156 58515 

165 56222,  56485.  56488, 

56755,  57331,  57742,  57952, 
58331,  58333,  58524.  58526 
Propossd  Rutes: 

2 58752 

110 56245 

117 ...56247,  57355.  57773 

165 56245,  58006 

36CFR 

242 58695 

1191 56352 

Proposed  Rules: 

7 56785.57357 

1190 56441 

1191 56441 


37CFR 


201 

38CFR 

17 


.58550 


Proposed  Rules: 

4 , 

21 


.58528 
.58448 

.56509 
.57543 


40CFR 

52 57148,  57155,  57515, 

57517,  57520,  57744,  57954, 

57957,  57960,  58335,  58697, 

58711 

58 57332 

60 57520 

61 57159 

63 - 58339 

70 58529 

71 58529 

75 57272 


81 57332 

180 56225,  56490.  57521, 

57748,  58536.  58712,  58725 

271 57337 

300  „ 56757.  57753.  58730, 

58731 


52 57187,  57188,  57357, 

57549,  57550,  57775,  57776, 
58009.58551 

58 57362 

63 58347 

70 57496,58561 

71 58561 

81 56249.  57362,  58551 

86 57188 

90 .?. 57188 

152 56970 

158 56970 

194 57189,57190 

271 -. 57191 

300....- 56794,  57778 

451 57872 

761 58567 

1045 57188 

1051 57188 

1065 57188 

1068 57188 

41CFR 

102-42 56495 

Ch.  301 57169 

300-3 57963 

301-1 57963 

301-10 57963 

301-1 1 .T.....57963 

301-12 57963 

301-30 ._. 57963 

301-31 57963 

301-50 57963 

301-51 57963 

301-52 57963 

301-70 57963 

301-71 57963 

301-72 57963 

301-73 57963 

301-74 57963 

301-75 57963 

302-1 57963 

302-2 57963 

302-3 57963 

302-4 57963 

302-5 57963 

302-7 57963 

302-16 ^. 57963 

42CFR 

51d ..56930 

403 56618 

44CFR 

65 57173,57174 

67 57177 

Proposed  Rules: 

67 57193,57196 

45CFR 

Propossd  Ruiss: 

5b „ 

1604 


.56252 
.57550 


46CFR 

28 

32 


.58537 
.58515 


109. 
122. 
131. 
169. 
185. 
199. 


.58537 
.58537 
.58537 
.58537 
.58537 
.58537 


47CFR 

0 58543 

43 56496 

63 56496,  57344 

68 57181 

73 57970 

76 56880 

Proposed  Rules: 

73 57203,  57779,  57780, 

57781 
76 56882 


48CFR 

52 


.57635 


49CFR 

107 

1200 

1201 

1241 

1242 

1243 

1244 

1511 


Propossd  RuIss: 

71 

195 

571 

580 ... 

581 

582 

583..^ 

584 

585 

586 

587 

588 

1002 

1109 

1114 


.58343 
.57532 
.57532 
.57532 
.57532 
.57532 
.57532 
.56496 

.58578 
.56970 
.56976 
.56976 
.56976 
.56976 
.56976 
.56976 
.56976 
.56976 
.56976 
.56976 
.57554 
.57557 
.57557 


50CFR 

17 

25 

32 

100 


57638 

58936 

58936 

58695 

222 57970 

223 .» 56931,  57970 

224 57970 

300 58731 

600 57973 

635 .56934 

648 56229,  56765,  57758 

660 56497,  56500.  57345. 

57346,  57534,  57973.  58733 

679'. 56230,  56231,  56766. 

56934,  57183,  57184,  57185 
Propossd  RuIss: 

17 56254.  56257.  57558, 

57783,57784,58580 

223 57204 

224 57204 

622 56516,  57785 

648 56525.  57207 

679 56692,  58452 

697 56800 
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REMINDERS 

The  items  in  this  list  were 
edKorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  SEPTEMBER  18, 
2001 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Maryland;  put)lished  7-20-01 
Missouri;  published  7-20-01 
Pennsylvania;  published  7- 
20-01 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Bispyribac-sodium;  published 
9-18-01 
INTERIOR  DEPARTMENT 
Indian  Affair*  Bureau 
Law  and  order  on  Indian 
reservations: 

Shoshone  Indian  Tribe  of 
the  Fallon  Reservation 
and  Colony,  fW; 
published  9-18-01 

COMMENTS  DUE  NEXT 
WEEK 

COMMERCE  DEPARTMENT 
National  Oe«anic  and 
Atmospheric  Adminiatration 

Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 

Bering  Sea  and  Aleutian 
Islands  and  Gulf  of 
Alaska  groundfish; 
comments  due  by  9-24- 
01;  published  7-24-01 

CONSUMER  PRODUCT 
SAFETY  COMMISSION 

Privacy  Act:        - 
Systems  of  records; 
comments  due  by  9-25- 
01;  published  7-27-01 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 
Large  business  concems; 
customary  progress 
payment  rate;  comments 
due  by  9-24-01;  published 
8-24-01 
Federal  Acquisition  Regulation 
(FAR): 

United  States;  geography 
use  of  term;  comr«ients 


due  by  9-25-01;  published 
7-27-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control: 
State  operating  permits 
programs — 

Alabama;  comments  due 
by  9-27-01;  published 
8-28-01 
Air  pollution;  standards  of 
performance  for  new 
stationary  sources: 
Testing  and  monitoring 
provisions;  amendments; 
comments  due  by  9-26- 
01;  published  8-27-01 
Air  quality  implementation 
plans;  approval  and 
promulgatk)n;  various 
States: 

California;  comnrtents  due  by 
9-26-01;  published  8-27- 
01 
ConnectkAJt;  comments  due 
by  9-24-01;  published  8- 
24K)1 
Maryland;  comments  due  by 
9-24-01;  published  8-24- 
01 
Pennsylvania;  comments 
due  by  9-24-01;  published 
8-24-01 
Tennessee;  comments  due 
by  9-28-01;  published  8- 
29-01 
Air  quality  planning  purposes; 
designation  of  areas: 
Idaho;  comments  due  by  9- 
24-01;  published  8-23-01 
Hazardous  waste  program 
authorizations: 
Florkla;  comments  due  by 
9-24-01;  published  8-23- 
01 
Water  pollutk^n  control: 
Water  quality  standards- 
Arizona;  Federal  nutrient 
standards  withdrawn; 
comments  due  by  9-28- 
01;  published  7-30-01 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radk}  statkKis;  tat)le  of 
assignments: 
Georgia;  comnwnts  due  by 

9-24-01;  published  8-14- 

01 
Oklahoma  and  Texas; 

comments  due  by  9-24- 

01;  published  8-24-01 
Pennsylvania;  comments 

due  by  9-24-01;  published 

8-14-01 
Texas;  comnrtents  due  by  9- 

24-01;  published  8-14-01 

Various  States;  comments 
due  by  9-24-01;  published 
8-14-01 


Television  stations;  table  of 
assignments: 

Fk>rida;  comments  due  by 
9-24-01;  published  8-6-01 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

United  States;  geographic 
use  of  term;  comments 
due  by  9-25-01;  published 
7-27-01 
Federal  Management 
Regulatkxi: 

Federal  mail  management; 
comments  due  by  9-28- 
01;  published  7-31-01 
INTERIOR  DEPARTMENT 
Rsh  and  Wildlife  Service 
Migratory  bird  pemnits: 
Mallards;  release  of  captive- 
reared  birds;  comments 
due  by  9-27-01;  published 
8-28-01 
LABOR  DEPARTMENT 
Worlnrs'  Compen  ■  ation 
Proqreme  Office 
Energy  Emptoyees 
Occupatkx^  Illness 
Compensation  Program  Act; 
implenf)entation: 
Lump-sum  payments  and 
mednal  benefits  payments 
to  covered  DOE 
empk>yees,  their  survivors, 
and  certain  vernlors, 
contractors,  and 
subcontractors;  conwnents 
due  by  9-24-01;  published 
9-12-01 

LEGAL  SERVICES 
CORPORATION 

Aliens;  legal  assistance 
restrictions: 

Participation  in  negotiated 
rulemaking  working  group; 
solicitations;  comments 
due  by  9-25-01;  put)lished 
9-10-01 
Legal  servk»s;  eligibility: 
ParticipatkK)  in  negotiated 
njlemaking  woridng  group; 
solicitations;  comnr)ents 
due  t>y  9-25-01;  published 
9-10-01 
UBRARY  OF  CONGRESS 
Copyright  Jffidi,  Ubrary  of 
Congress 

Copyright  offk»  and  / 

procedures: 

Compulsory  license  for 
making  and  distributing 
phonorecords.  Including 
.  digital  phonorecord 
deliveries;  comments  due 
by  9-27-01;  published  8- 
28-01 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Federal  Acquisition  Regulation 
(FAR): 


United  States;  geographk: 
use  of  term;  comments 
due  by  9-25-01;  published 
7-27-01 

NUCLEAR  REGULATORY 
COMMISSION 

Radiatk>n  protection  standards: 
Skin  dose  limit;  reviskm; 
comments  due  by  9-25- 
01;  published  7-12-01 

POSTAL  SERVICE 

Donoestk:  Mail  Manual: 
Automatkm  rate  and 
presorted  rate  flats;  co- 
packaging;  comments  due 
by  9-27-01;  published  8- 
28-01 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities: 
Decimal  trading  in 
sut)pennies;  effects; 
comments  due  by  9-24- 
01;  published  7-24-01 

SOCUL  SECURITY 
ADMINISTRATION 

Supplemental  security  irxxxne:' 
Aged,  blind,  and  disabled— 
Wortd  War  II  veterans; 
spedal  benefits; 
overpayments  coDectkyi; 
comments  due  by  9-24- 
01;  published  7-26-01 

STATE  DEPARTMENT 

Visas;  nonimntigrant 

documentation: 

XIX  Olympic  Winter  Games 
and  VIII  Paralymptc 
Winter  Games,  UT; 
nonimmigrant  visa 
applk:atkms;  comments 
due  by  9-24-01;  published 
7-25-01 

TRANSPORTATION 
DEPARTMENT 

Coast  Guard 

Boating  safety: 
Accidents  involving 
recreational  vessels, 
reports;  property  damage 
threshokj  raised; 
comments  due  by  9-24- 
01:  published  6-26-01 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation  . 
Administration 

Airworthiness  directives: 

Airtxis;  comments  due  by  9- 

24-01;  published  8-23-01 
BAE  Systems  (Operatkxts) 

Ltd.;  comments  due  by  9- 

24-01;  published  8-23-01 
Boeing;  comn>ents  due  by 

9-24-01;  published  8-23- 

01 
Bon»t>ardier,  comments  due 

by  9-24-01;  published  8- 

2»«1 


IV 
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General  Aviation;  comments 
due  by  9-24-01;  published 
7-25-01 

Israel  Aircraft  Industries, 
Ltd.;  comments  due  by  9- 
28-01;  published  8-29-01 

McDonnell  Douglas; 
comments  due  by  9-28- 
01;  published  8-29-01 

Pratt  &  Whitney;  comments 
due  by  9-24-01;  published 
7-26-01 

Rolls-Royce  pic;  comments 
due  by  9-24-01:  published 
7-26<>1  ] 

Short  Brothers;  comments 
.    due  by  9-27-01;  published 
8-28-01 


SOCATA-Groupe 
AEROSPATIALE; 
comments  due  by  9-24- 
01;  published  8-24-01 

SOCATA-Groupe 
Aerospatiale;  comments 
due  by  9-28-01;  published 
8-24-01 

Airworthiriess  standards: 

Special  conditions — 

Boeing  Model  727-200 
airplanes;  comments 
due  by  9-24-01; 
published  9-10-01 

Class  E  airspace;  comments 
due  by  9-27-01 ;  published 
8-28-01 

TRANSPORTA 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 

Motor  vehicle  coolant 
systems;  radiator  and 
coolant  reservoir  caps; 
comments  due  by  9-28- 
01;j>ublished  8-2-01 


TION 

■        I 


TREASURY  DEPARTIMENT 
Foreign  Assets  Control 
Office 

Iranian  assets  control 
regulations: 
Iran-US.  Claims  Tribunal; 

custodians  of  Iranian 

property  interests; 

comments  due  by  9-24- 

01;  published  7-25-01 

LIST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641 .  This  list  is  also 
available  online  at  httpj/ 
www.  nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  ttie 
Superintendent  of  Documents, 
U.S.  Govemment  Printing 
Office,  Washington,  DC  20402 
(phone.  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  httpJ/ 
¥vww.access.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 

H.R.  223/P.L  107-211 

'To  amend  tfie  Clear  Creek 
County,  Colorado,  Public 
Lands  Transfer  Act  of  1993  to 
provide  additional  time  for 
Clear  Creek  County  to 
dispose  of  certain  lands 
transferred  to  tfie  county 
under  the  Act.  (Aug.  21,  2002; 
116  Stat.  1050) 


H.R.  309/P.L.  107-212 

Guam  Foreign  Investment 

Equity  Act  (Aug.  21,  2002; 

116  Stat.  1051) 

H.R.  601/P.L.  107-213 

To  redesignate  certain  lands 

within  the  Craters  of  the  Moon 

National  Monument,  and  for 

otfier  purposes.  (Aug.  21, 

2002;  116  Stat.  1052) 

H.R.  1384/P.L.  107-214 
Long  Walk  Nattonal  Historic 
Trail  Study  Act  (Aug.  21, 
2002;  116  Stat.  1053) 

H.R.  1456/PJ-  107-215 

Booker  T.  Washington 
Natkinat  Monument  Boundary 
Adjustment  Act  of  2002  (Aug. 
21.  2002;  116  Stat.  1054) 

H.R.  1576/P.L  107^16 

James  Peak  WikJemess  and 
Protectkm  Area  Act  (Aug.  21, 
2002;  116  Stat.  1055) 

H.R.  2068/P.L.  107-217 

To  revise,  codify,  and  enact 
without  substantive  change 
certain  general  and  permanent 
laws,  related  to  publK 
buiklings,  property,'  and  works, 
as  title  40,  United  States 
Code,  "Public  Buiklings, 
Property,  and  Works".  (Aug. 
21.  2002;  116  Stat.  1062) 

H.R.  2234/P.L.  107-218 

Tumacacori  National  Historical 
Parit  Boundary  Revisk>n  Act  of 
2002  (Aug.  21.  2002;  116 
Stat.  1328) 

H.R.  2440/P.L.  107-219 

To  rename  Wolf  Trap  Farm 
Part(  as  "Wolf  Trap  Natk)nal 
Part<  for  the  Performing  Arts", 
and  for  other  purposes.  (Aug. 
21,  2002;  116  Stat.  1330) 

H.R.  2441/P.L  107-220 

To  amerKl  ttie  Publw  Health 
Servne  Act  to  redesignate  a 


facility  as  the  Nattonal 
Hansen's  Disease  Programs 
Center,  and  for  other 
purposes.  (Aug.  21,  2002;  116 
Stat.  1332) 

H.R.  2643/P.L.  107-221 

Fort  Clatsop  National 
Memorial  £xpansion  Act  of 
2002  (Aug.  21,  2002;  116 
Stat.  1333) 

H.R.  3343/P.L.  107-222 

To  amend  title  X  of  ttie 
Energy  Poltoy  Act  of  1992, 
and  for  other  purposes.  (Aug. 
21,  2002;  116  Stat.  1336) 

H.R.  3380/P.L.  107-223 

23  To  auttiorize  ttie  Secretary 
of  the  Interior  to  issue  rigfit-of- 
way  permits  for  natural  gas 
pipelines  within  ttie  boundary 
of  Great  Smoky  Mountains 
National  Park.  (Aug.  21.  2002; 
116  Stat.  1338) 
Last  List  August  12,  2002 


Public  Laws  Electronic 
Notification  Service 
(PENS) 

PENS  is  a  free  electronk:  mail 
notifnation  servne  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  http:// 
hydra.gsa.gov/archives/ 
publaws-l.html  or  send  E-mail 
to  listservOilstserv.gsa.gov 
with  the  foltowing  text 
message: 

SUBSCRIBE  PUBLAWS-L 
Your  Name. 

Note:  This  service  is  strnUy 
for  E-mail  notificatk>n  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  servk». 
PENS  cannot  respond  to 
specifk;  inquiries  sent  to  this 
address. 
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Public  Papers 
of  the 
Presidents 
of  the 
United  States 


l^llimm  J.  Clinton 

1993 

(Book  I) 161.00 

1998 

(Book  n) $51.00 

1994 

(Book  I) $66.00 

1994 

(Book  n) t62.00 

199S 

(Book  I) 160.00 

1996 

(Book  n) 166.00 

1996 

(Book  I) 666.00 

1996 

(Book  n) $72.00 

1997 

(Book  I) $69.00 

1997 

(Book  n) $78.00 

1998 

(Book  I) 474.00 

1998 

(Book  n) $76.00 

1999 

(Book  I) $71.00 

1999 

(Book  U) $76.00 

2000-2001 

(Book  I) $68.60 

2000-2001 

(Book  n) $68.00 

2000-2001 

(Book  m)  $78.00 

PubliAed  by  the  OfRcc  of  the  Fedenl  Regiater, 
National  Archive*  and  Recorda  Adminiatiation 
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Now  Available  Online 

through 

GPO  Access 

A  Service  of  the  U.S.  Government  Printing  Office 

Federal  Register 

Updated  Daily  by  6  a.m.  ET 


Easy,  Convenient, 
FREE 

Free  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  service. 


To  connect  over  the  World  Wide  Web, 
go  to  the  Superintendent  of 
Documents'  homepage  at 
http://www.  access,  gpo.gov/su_docs/ 

To  connect  using  telnet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
munications software  and 
modem  to  call  (202) 
512-1661;  type  swais,  then 
login  as  guest  (no  password 
required). 


You  may  also  connect  using  local  WAIS  client  software.  For  further  information, 
contact  the  GPO  Access  User  Support  Team: 


Voice:  (202)  512-1530  (7  a.m.  to  5  p.m.  Eastern  time). 

Fax:  (202)  512-1 262  (24  hours  a  day,  7  days  a  week). 

Internet  E-Mail:  gp6access@gpo.gov 

(Rev.  4/23) 
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The  United  States  Government  Manual 
2002/2003 

As  the  official  handbook  of  the  Federal  Government,  the 
Manual  is  the  best  source  of  information  on  the  activities, 
functions,' organization,  and  principal  officials  of  the  agencies 
of  the  legislative,  judicial,  and  executive  branches.  It  also 
includes  information  on  quasi-official  agencies  and  inter- 
national organizations  in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency's  "Sources  of  Information"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment, 
publications  and  films,  and  many  other  areas  of  citizen 
interest.  The  Manual  also  includes  comfnvhensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  B,  which  lists 
the  agencies  and  functions  of  the  Federal  Government  abolish- 
ed, transferred,  or  renamed  subsequent  to  March  4, 1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Admiiiistration. 


$49  per  copy 


Superintendent  of  Documents  PubUcatknis  Order  Form 


KKJCATOC  *  PB«aOCMJ>  •  BSCnVMC  MOOUCTS 


Ontof  ProoMSinQ  Codt: 

♦7917 


Ctamc  MBuroMiar. 

To  fax  your  orden  (202)  512-2250 
Phone  your  orders  (202)  512-lSOO 


LJ  yes,  please  send  me copies  of  The  United  State*  Government  Manual  2(X)2/2003, 

S/N  069-000-00145-9  at  $49  ($68.60  foreign)  each. 

Total  cost  of  my  order  is  $ Price  includes  regular  dmnestic  postage  and  handling  and  is  subject  to  change. 


Conqjany  or  penoful  name 


(Pleate  type  or  prim) 


Additioiial  address/attentioii  line 


Street  address 


Please  Choose  Method  of  Payment: 

I I  Qieck  Payable  to  the  Superintendent  of  Documents 

LJ  (jPO  Deposit  Account        [ 

LJ  VISA      LJ  MasterCard  Account 


n 


-D 


City,  State,  ZIP  code 


Daytime  phooe  including  area  code 


MM 

1  1  1  1  i  1  1  1  M 

1  1  1  M  M 

Thamkyomjor 
yourordtr! 

MM 

Autbotizing  signature 


9A)2 


Purchase  order  number  (optional) 
Maiyi 


YES    NO 


— — T  DD 


Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


The  authentic  text  behind  the  news 

The  Weekly 
Compilation  of 

Presidential 
Documents 


This  unique  service  provides  up- 
to-date  information  on  Presidential 
policies  and  announcements.  It 
contains  the  full  text  of  the 
Presidenf  s  public  speeches, 
statements,  messages  to 
Congress,  news  conferences,  and 
other  Presidential  materials 
released  t)y  the  White  House. 


Weekly  CompUalion  of 

Presidential 
DcMniments 


^•<w,»»*^ 


Monday,  lanuary  13, 1907 
VulullHt  33 — Niuiiber  2 
Page  7-40 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  mate- 
rials released  during  tfie 
preceding  week.  Each  issue 
includes  a  TatHe  of  Contents,  lists 
of  acts  approved  tiy  the  President, 
nominations  submitted  to  the 
Senate,  a  checklist  of  White 
House  press  releases,  and  a 


digest  of  other  Presidential 
activities  and  White  House 
annouricements.  Indexes  are 
published  quarterly. 

Published  by  the  Office  of  the 
Federai  Register,  Nationai  ^ 
Archives  and  Records 
Administration. 


♦  5420 


Superintendent  of  Documents  Subscription  Order  Form 


Charge  your  order. 
IttEaeyl 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


I    I  YES,  please  enter one  year  subscriptions  for  the  Weekly  Compilation  off  Presidential  Documents  (PD)  so  I  can 

keep  up  to  date  on  Presidential  activities. 

I  □  $15 1.00  First  Class  Mail        CD  $92.00  Regular  Mail 

The  total  cost  of  my  order  is  $ Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

International  customers  please  add  25%. 

Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Oocuments 

D  GPO  Deposit  Account         I    I     I     I     I    I     I    1-1"! 
LJ  VISA       LJ  MasterCard  Account 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Street  address 


City.  State,  ZIP  code 


Daytime  phone  including  area  code 


MM       M   M   M             1             M 

1     1      1.                  (Credit  card  expiration  date!                  na«r  nrAMrf 

1                            your  ortur: 

Purchase  order  number  (optional) 

Ruy  Wt  IBM 


YES     NO 
toothermlers?     LJ  LJ 


Authorizing  signature 

Mail  To:  Superintendent  of  Documents 

PO.  Box  371954,  Pittsbuigh,  PA  15250-7954 


AM> 


vol 


67 


ISS 


SE 


2002 


Ml 


VOL 


67 


ISSi 

1 

8 
2 


SE 
19 


:!002 


UMI 


9-1^-02 

Vol.  67       No.  182 


Thursday 
September  19,  2002 


H'^ 


THE  PAPER  AND  INK  USED  IN  THE  ORIGINAL 

PUBLICATION  MAY  AFFECT  THE  QUALITY  OF 

THE  MICROFORM  EDITION 


United  States 
Governnnent 
Printing  Office 

SUPERINTENDENT 
OF  DOCUMENTS 
Washington,  DC  20402 

OFFICIAL  BUSINESS 
Penalty  for  Private  Use.  $300 


UMI 


f)   FR   BEtLH300B  FED  03 

BELL  ft  HOWELL 

BONNIE  COLVIN 

300  N  ZEEB  RD 

r^lNN  9iRBm  m     4B106 


PERIODICALS 

Postage  and  Fees  Paid 

U.S.  Government  Printing  Office 

(ISSN  0097-6326) 


B 


481 


VOL 


67 


ISS 


1 


8 
2 


SE 
19 


:!002 


JMI 


9-19-02 

VoL  67        No.  182 

Pages  58955-59132 


Thursday 
Sept  19,  2002 


n 


Federal  Register / Vol.  67,  No.  182 /Thursday,  September  19,  2002 


The  FEDERAL  REGISTER  is  published  daily,  Monday  through 
Friday,  except  official  holidays,  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration, 
Washington,  DC  20408,  under  the  Federal  Register  Act  (44  U.S.C. 
Ch.  15)  and  the  regulations  of  the  Administrative  Committee  of 
the  Federal  Register  (1  CFR  Chu  I).  The  Superintendent  of 
Documents,  U.S.  Government  Printing  Office,  Washington,  DC 
20402  is  the  exclusive  distributor  of  the  official  edition. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  oy 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders,  Federal  agency  documents  liaving  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress,  and  other  Federal  agency  documents  of  public 
interest. 

Documents  are  on  file  for  public  inspection  in  the  Office  of  the 
Federal  Register  the  day  before  they  are  published,  unless  the 
issuing  agency  requests  earlier  filing.  For  a  list  of  documents 
currently  on  file  for  public  inspection,  see  http://www.nara.gov/ 
fedreg. 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  the  Federal  Register  as  the  official  serial  publication 
established  under  the  Federal  Register  Act.  Under  44  U.S.C.  1507, 
the  contents  of  the  Federal  Register  shall  be  judicially  noticed. 

The  Federal  Register  is  published  in  paper  and  on  24x  microfiche. 
It  is  also  available  online  at  no  charge  as  one  of  the  databases 
on  GPO  Access,  a  service  of  the  U.S.  Government  Printing  Office. 

The  online  edition  of  the  Federal  Register  is  issued  under  the 
authority  of  the  Administrative  Committee  of  the  Federal  Register 
as  the  official  legal  equivalent  of  the  paper  and  microfiche  editions 
[44  U.S.C.  4101  and  1  CFR  5.10).  It  is  updated  by  6  a.m.  each 
day  the  Federal  Register  is  published  and  it  includes  both  text 
and  graphics  from  Volume  59,  Number  1  (January  2, 1994)  forward. 

GPO  Access  users  can  choose  to  retrieve  online  Federal  Register 
documents  as  TEXT  (ASCII  text,  graphics  omitted),  PDF  (Adobe 
Portable  Document  Format,  including  full  text  and  all  graphics), 
or  SUMMARY  (abbreviated  text)  files.  Users  should  carefully  check 
retrieved  material  to  ensure  that  documents  were  properly 
downloaded. 

On  the  World  Wide  Web,  connect  to  the  Federal  Register  at  http:/ 
/www.access.gpo.gov/nara.  Those  without  World  Wide  Web  access 
can  also  connect  with  a  local  WAIS  client,  by  Telnet  to 
swais.access.gpo.gov,  or  by  dialing  (202)  512-1661  with  a 
computer  and  modem.  When  using  Telnet  or  modem,  type  swais, 
then  log  in  as  guest  with  no  password. 

For  more  information  about  GPO  Access,  contact  the  GPO  Access 
User  Support  Team  by  E-mail  at  gpoaccess@gpo.gov;  by  fax  at 
(202)  512-1262;  or  call  (202)  512-1530  or  1-888-293-6498  (toll 
free)  between  7  a.m.  and  5  p.m.  Eastern  time,  Monday-Friday, 
except  Federal  holidays. 

The  annual  subscription  price  for  the  Federal  Register  paper 
edition  is  $699,  or  $764  for  a  combined  Federal  Register,  Federal 
Register  Index  and  List  of  CFR  Sections  Affected  (LSA) 
subscription;  the  microfiche  edition  of  the  Federal  Register 
including  the  Federal  Rf»ister  Index  and  LSA  is  $264.  Six  month 
subscriptions  are  available  for  one-half  the  annual  rate.  The  charge 
for  individual  copies  in  paper  form  is  $10.00  for  each  issue,  or 
$10.00  for  each  ^oup  of  pages  as  actually  bound;  or  $2.00  for 
each  issue  in  microfiche  form.  All  prices  include  regular  domestic 
postage  and  handling.  International  customers  please  add  25%  for 
foreign  handling.  Remit  check  or  money  order,  made  payable  to 
the  Superintendent  of  Documents,  or  charge  to  your  GPO  Deposit 
Account,  VISA,  MasterCard  or  Discover.  Mail  to:  New  Orders, 
Superintendent  of  Documents,  P.O.  Box  371954,  Pittsburgh,  PA 
15250-7954. 

There  are  no  restrictions  on  the  republication  of  material  appearing 
in  the  Federal  Register. 

How  To  Cite  This  Publication:  Use  the  volume  number  and  the 
page  number.  Example:  67  FR  12345. 


SUBSCRIPTIONS  AND  COPIES 


® 


PUBLIC 
Subscriptions: 
Paper  or  fiche  202-512-1800 

Assistance  with  public  subscriptions  202-512-1806 

General  online  information  202-512-1S30;  1-888-293-6498 

Single  copies/back  copies: 
Paper  or  fiche  202-512-1800 

Assistance  with  public  single  copies  1-866-512-1800 

(ToU-Free) 
FEDERAL  AGENCIES 
Subscriptions: 
Paper  or  fiche  202-523-5243 

Assistance  with  Federal  agency  subscriptions        202-523-5243 


What's  NEW!  .  ~ 

Federal  Register  Table  of  Contents  via  e-mail 

Subscribe  to  FEDREGTOC,  to  receive  the  Federal  Register  Table  of 
Contents  in  your  e-mail  every  day. 

If  you  get  the  HTML  version,  you  can  click  directly  to  any  document 
in  the  issue. 

To  sut)scribe,  go  to  http://listserv.access.gpo.gov  and  select: 

Online  mailing  list  archives 
FEDREGTOCL 
Join  or  leave  the  list 
Then  follow  the  instructions. 


FEDERAL  REGISTER  WORKSHOP 

THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND 
HOW  TO  USE  IT 


FOR: 

WHO: 
WHAT: 


WHY: 


Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 

Regulations. 

Sponsored  by  the  Office  of  the  Federal  Register. 

Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 
system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 
of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 
documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 
To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WASHINGTON,  DC 

WHEN:  September  24,  2002—9:00  a.m.  to  noon 

WHERE:  Office  of  the  Federal  Register 

Conference  Room 

800  North  Capitol  Street.  NW. 

Washington,  DC 

(3  blocks  north  of  Union  Station  Metro) 
RESERVATIONS:  202-523-4538;  or 

info@fedreg.  nara.gov 


Printed  opi  recycled  paper. 


m 


Contents 


Federal  Register 

Vol.  67,  No.  182 

Thursday.  September  19.  2002 


Agriculture  Department 

See  Cooperative  State  Research,  Education,  and  Extension 

Service 
See  Forest  Service 

Air  Force  Department 

NOTICES 

Meetings:  ^ 

Scientific  Advisory  Board,  59054 

Aicohol,  Tobacco  and  Rrearms  Bureau 

NOTICES 

Agency  information  collection  activities:  ' 

Proposed  collection;  comment  request,  59094-59098 

Army  Department 

NOTICES 

Environmental  statements;  availability,  etc.: 
National  Guard  Training  Center,  Fort  Indiantown  Gap, 
PA;  enhanced  training  and  operations,  59054-59055 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  59061 

Centers  for  Medicare  &  Medicaid  Services 

NOTICES 

Agency  information  collection  activities: 
Submission  for  0MB  review;  comment  request; 
retraction,  59061 

Commerce  Department 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

See  Patent  and  Trademark  Office 

Comptroller  of  the  Currency 

RULES 

Debt  cancellation  contracts  and  debt  suspension 

agreements;  national  bank  standards,  58962-58978 

Cooperative  State  Research,  Education,  and  Extension 
Service 

NOTICES 

Meetings: 
Agricultural  research,  extension,  and  education  grant 
programs;  stakeholders  input;  listening  session, 
59047-59048 

Defense  Department 

See  Air  Force  Department 
See  Army  Department 

Education  Department 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  59055-59056 

Privacy  Act: 
Computer  matching  programs,  59056 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 


NOTICES 

Natural  gas  exportation  tmd  importation: 
Multifiiels,  L.P.,  et  al.,  59057 

Environmental  Protection  Agency 

RULES 

Air  programs;  State  authority  delegations: 
New  Hampshire,  59001-59005 
Utah, 58998-59001 
Air  quality  planning  purposes;  designation  of  areas: 

California;  correction,  59005-59006 
Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultvu-al  commodities: 
Diflubenzuron,  59006-59017 
Superfund  program: 
National  oil  and  hazardous  substances  contingency 
plan — 
National  priorities  list  update,  59017-59020 
Water  pollution;  effluent  guidelines  for  point  source 
categories: 
Pulp,  paper,  and  paperboard;  bleached  pai>ergrade  kraft 
and  soda,  58990-58998 
PROPOSED  RULES 

Air  programs;  State  authority  delegations: 
New  Hampshire,  59034-59035 
Utah.  59034 
Superfund  program: 
National  oil  and  hazardous  substances  contingency 
plan — 
National  priorities  list  update,  59035 
NOTICES 
Meetings: 
Gulf  of  Mexico  Program  Management  Committee,  59058- 
59059 
Reports  and  guidance  dociunents;  availability,  etc.: 
Metal  finishing  facility  risk  screening  tool;  technical 
documentation  and  user's  guide,  59059 

Executive  Office  of  the  President 

See  Presidential  Documents 

See  Trade  Representative,  Office  of  United  States 

Federal  Aviation  Administration 

RULES 

Class  E  airspade,  58982-58984 

Class  E  airspace;  correction,  58984 

PROPOSED  RULES 

Airworthiness  directives: 

Hartzell  Propeller  Inc.,  59026-59027 

Pratt  &  Whitney,  59027-59029 
Class  D  and  Class  E  airspace,  59029-59030 
Class  E  airspace,  59030-59033 
NOTICES  ^ 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  59089 

Federal  Communications  Commission 

PROPOSED  RULES 

Common  carrier  services: 
Wireless  telecommunications  services — 

71-76  GHz,  81-86  GHz,  and  92-95  GHz  bands 
allocations  and  service  rules,  59036-59045 


IV 


Federal  Register /Vol.  67,  No.  182 /Thursday,  September  19,  2002  /  Contents 


Federal  Election  Commission 

NOTICES 

Meetings;  Sunshine  Act,  59059 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 
Avista  Corp.  et  al.,  59057-59058 

Federal  Highway  Administration 

NOTICES 

Environmental  statements;  notice  of  intent: 
Jefferson.  Rock,  and  Walworth  Counties,  WI,  59089- 
59090 

Federal  Housing  Finance  Board 

RULES 

Affordable  Housing  Program;  amendments,  58978-58982 

Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies: 
Change  in  bank  control,  59059-59060 
Fonnations,  acquisitions,  and  mergers,  59060 

Fish  and  Wildlife  Service 

RULES 

Migratory  bird  hunting: 
Seasons,  limits,  and  shooting  hours;  establishment,  etc., 
59109-59132 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  59070- 
59072 
Environmental  statements;  availability,  etc.: 
Grand-White  Lakes  Land  Bridge  Protection  Project, 
Cameron  Parish,  LA,  59072-59073 
Reports  and  guidance  docimients;  availability,  etc.: 
Lower  Fox  River  and  Green  Bay  Area,  WI;  Joint 

Restoration  Plan  and  Environmental  Assessment; 
comment  request,  59073-59074 

Forest  Service 

NOTICES 
Meetings: 
Resource  Advisory  Committees — 
Lassen  County,  59048 

General  Services  Administration 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  59060- 
59061 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 
See  Centers  for  Medicare  &  Medicaid  Services 
See  Health  Resources  and  Services  Administration 

Health  Resources  and  Services  Administration 

NOTICES 

National  Vaccine  Injury  Compensation  Program: 
Petitions  received,  59061-59068 

Housing  and  Urtian  Development  Department 

MOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  59068- 
59069 


Indian  Affairs  Bureau 

NOTICES 

Environmental  statements;  notice  of  intent: 
Couer  d'Alene  Reservation,  ID,  59074-59075 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Indian  Affairs  Bureau 
See  Land  Management  Bureau 
NOTICES 
Meetings: 
U.S.  Coral  Reef  Task  Force,  59069 

International  Trade  Administration 

NOTICES 
Antidumping: 
Cased  pencils  from — 

China,  59048-59050 
Ferrovanadium  from — 
South  Africa,  59050-59051 

Intemational  Trade  Commission 

NOTICES 

Import  investigations: 
Semiconductor  timing  signal  generator  devices, 

components,  and  products  containing  same,  59075- 

59076 
Tomatoes  and  peppers;  U.S.  imports  monitoring,  59076- 

59077 
Trade  agreements  impact;  Tokyo  Round,  U.S.-Israel  FTA, 

U.S.-Canada  FTA,  NAFTA,  and  Uruguay  Round; 

effect  on  U.S.  economy,  59077 

Justice  Department 

RULES 

Organization,  functions,  and  authority  delegations: 
Drug  Enforcement  Administration  and  Federal  Bureau  of 
Investigation,  58988-58990 

Liibor  Department 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  59077- 
59078 

Liind  Management  Bureau 

NOTICES 

Meetings: 
Resource  Advisory  Councils — 
New  Mexico,  59075 

Merit  Systems  Protection  Board 

RULES 

Practice  and  procedure: 
Case  suspension  procedures,  58961-58962 

National  Aeronautics  and  Space  Administration 

NOTICES 

Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
Intellimotion  Systems  Corp.,  59078 

National  Highway  Traffic  Safety  Administration 

RULES 

Anthropomorphic  test  dummies: 
Occupant  crash  protection — 
Hybrid  III  test  diunmies;  6-year-old  child  dummy: 

design  and  performance  specifications;  response  to 
reconsideration  petitions;  correction,^ 59020-59024 


Federal  Register /Vol.  67,  No.  182 /Thursday,  September  19,  2002  /  Contents 


Motor  vehicle  safety  standards: 
Nonconforming  vehicles;  importation  eligibility 
determinations;  list,  59097-59106 
NOTICES 

Motor  vehicle  safety  standards: 
Nonconforming  vehicles — 
Importation  eligibility;  determinations,  59106-59107 

National  Oceanic  and  Atmospheric  Administration 

NOTICES 

Environmental  statements;  notice  of  intent: 
Western  North  Atlantic  Coast;  bottlenose  dolphins;  take 
reduction  plan,  59051-59052 

Nuclear  Regulatory  Commission 

PROPOSED  RULES 
Rulemaking  petitions: 
Union  of  Concerned  Scientists;  denied,  59025-59026 

Office  of  United  States  Trade  Representative 

See  Trade  Representative,  Office  of  United  States 

Patent  and  Trademarit  Office 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  59052-59054 
Submission  for  OMB  review;  comment  request,  59054 

Presidential  Documents 

PROCLAMATIONS 

Special  observances: 
National  Farm  Safety  and  Health  Week  (Proc.  7592), 

58957-58958 
National  Hispanic  Heritage  Month  (Proc.  7591),  58955- 

58956 
National  Historically  Black  Colleges  and  Universities 

Week  (Proc.  7593),  58959-58960 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 
See  Health  Resources  and  Services  Administration 

Railroad  Retirement  Board 

NOTICES 

Agency  information  collection  activities:  ' 

Proposed  collection;  comment  request,  59078 

Research  and  Special  Programs  Administration 

PROPOSED  RULES 
Pipeline  safety: 
Hazardous  liquid  transportation — 
Hazardous  liquid  pipeline  operator  aimual  report  form, 
59045-59046 
NOTICES 

Hazardous  materials: 
Applications;  exemptions,  renewals,  etc.,  59090-59092 

Securities  and  Exchange  Commission 

NOTICES 

Investment  Company  Act  of  1940: 
Exemption  applications — 
Mexico  Fund,  Lie,  59079-59082 
TCW  Convertible  Securities  Fund,  Inc.,  59082-59084 
Self-regulatory  organizations:  proposed  rule  changes: 
Boston  Stock  Exchange,  Inc.,  59084-59086 


State  Department 

RULES 

International  Traffic  in  Arms  regulations: 

U.S.  Munitions  List;  amendments,  58984-58988 
NOTICES 
Senior  Executive  Service: 

Performance  Review  Board;  membership,  59086 

Surface  Transportation  Board 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 
Bangor  &  Aroostook  Railroad  Co.  et  al.,  59092 

Trade  Representathw,  Office  of  United  States 

NOTICES 

World  Trade  Organization: 
Doha  development  agenda  negotiations;  market  access; 
comment  request  and  hearing,  59086-59089 

Transportation  Department 

.  See  Federal  Aviation  Administration 
See  Federal  Highway  Administration 
See  National  Highway  Traffic  Safety  Administration 
See  Research  and  Special  Programs  Administration 
See  Surface  Transportation  Board 

Treasury  Department 

See  Alcohol,  Tobacco  and  Firearms  Bureau 
See  Comptroller  of  the  Currency 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request.  59092- 
59094 

Veterans  Affairs  Department 

PROPOSED  RULES 

Disabilities  rating  schedule: 
Tinnitus,  59033-59034 

NOTICES 

Meetings: 
Former  Prisoners  of  War  Advisory  Committee,  59096 
Geriatrics  and  Gerontology  Advisory  Committee,  59096 


Separate  Parts  In  This  Issue 

Part  II 

Transportation  Department,  National  Highway  Traffic 
Safety  Administration,  59097-59107 

Part  III 

Interior  Department,  Fish  and  Wildlife  Service,  59109- 
59132 


Reader  Aids 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  nimibers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 
To  subscribe  to  the  Federal  Register  Tabic  of  Contents 
LISTSERV  electronic  mailing  list,  go  to  http:// 
listserv.access.gpo.gov  and  select  Online  mailing  list 
archives,  FEDREGTOC-L,  Join  or  leave  the  list  (or  change 
settings);  then  follow  the  instructions. 


VI 


Federal  Register / Vol.  67,  No.  182 /Thursday,  September  19,  2002 / Contents 


58955 


CFR  PARTS  AFFECTED  IN  THIS  ISSUE 


A  cumulative  list  of  the  parts  affected  tfiis  montti  can  be  found  in  the 
Reader  Aids  section  at  the  end  of  this  issue. 


Federal  Register 

Vol.  67.  No.  182 

Thursday,  September  19,  2002 


3  CFR 

Proclamations: 

7591 

7592 

7593 

5  CFR 

1201 


.58955 
.58957 
.58959 

.58961 


Title  3— 

The  President 


10  CFR 

Proposed  Rules: 
50 


.59025 


12  CFR 

7 58962 

37 58962 

951 58978 

14  CFR 

71  (4  documents) 58982, 

58983,  58984 

Proposed  Rules: 

39  (2  documents) 59026, 

59027 

71  (3  documents) 59029, 

59030,  59032 

22  CFR 

121 

123 ....... 


28  CFR 

0 

38  CFR 
Proposed  Rules: 
4 


.58984 
.58984 

.58988 


.59033 


40  CFR 

9 ..; 1 58990 

52 58998 

60 58998 

63 59001 

81 59005 

180 .: 59006 

300 .f 59017 

430 ^ 58990 

Proposed  Rules: 

52 59034 

63 - 59034 

300 59035 

47  CFR         I 
Proposed  Rules: 

2 

15 

97 

101 ^.... 

49  CFR     1 

572 1 

593 


Proposed  Rules: 

195 

50  CFR 

20 _.. 


.59036 
.59036 
.59036 
.59036 

.59020 
.59098 

.59045 

.59110 


Presidential  Documents 


Proclamatioii  7591  of  September  13,  2002 
National  Hispanic  Heritage  Month,  2002 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

America's  cultural  diversity  has  always  been  a  great  strength  of  our  Nation. 
The  Hispanic-American  community  has  a  long  and  important  history  of 
commitment  to  our  Nation's  core  values,  and  the  contributions  of  this  com- 
munity have  helped  make  our  country  great.  During  National  Hispanic  Herit- 
age Month,  we  celebrate  the  many  achievements  of  Hispanic  Americans 
and  recognize  their  contributions  to  our  coimtry. 

In  1968,  the  Cdngress  authorized  President  Lyndon  Johnson  to  proclaim 
National  Hispanic  Heritage  Week,  and  this  observance  was  expanded  in 
1988  to  a  month-long  celebration  to  honor  our  Nation's  Hispanic  heritage. 
Diuing  this  month,  America  celebrates  the  traditions,  ancestry,  and  unique 
experiences  of  those  who  trace  their  roots  to  Spain,  Mexico,  the  countries 
of  Central  and  South  America,  and  the  Caribbean. 

Throughout  our  history,  Hispanic  Americans  have  enriched  the  American 
way  of  life,  and  we  recognize  the  millions  of  Hispanic  Americans  whose 
love  of  family,  hard  work,  and  community  have  helped  unite  us  as  a  people 
and  sustain  us  as  a  Nation.  As  entrepreneurs  and  public  servants,  scholars 
and  artists,  Hispanic  Americans  have  provided  wisdom,  energy,  and  leader- 
ship to  our  communities,  and  to  our  coimtry.  During  the  Civil  War,  David 
Glasgow  Farragut,  son  of  Revolutionary  War  hero  Jorge  Farragut  of  Spain, 
won  fame  as  a  Union  hero  by  blocking  Southern  ports.  The  Congress  re- 
warded his  valor  by  naming  him  the  Navy's  first  four-star  Admiral.  Today, 
a  statue  honoring  his  many  accomplishments  stands  in  Farragut  Square, 
Washington,  D.C,  Nearly  a  century  ago,  Hispanic  actresses  Myrtle  Goiizalez 
and  Beatriz  Michelena  were  popular  stars  in  silent  films.  Many  others  fol- 
lowed as  the  industry  expanded  in  the  20th  Century,  including  Rita 
Hayworth,  Fernando  Lamas,  and  Anthony  Quinn.  In  1959,  Dr.  Severo  Ochoa 
was  a  co-recipient  of  the  Nobel  Prize  in  Physiology  or  Medicine  for  the 
discovery  of  RNA  (ribonucleic  acid),  one  of  the  chemical  building  blocks 
of  life,  in  the  world  of  sports,  athletes  such  as  Roberto  Clemente  earned 
the  admiration  of  coimtless  Americans  for  his  athletic  skill  and  commitment 
to  humanitarian  efforts. 

We  also  remember  those  Hispanics  who  established  the  vibrant  and  diverse 
American  cities  of  Los  Angeles,  San  Francisco,  Santa  Fe,  San  Antonio, 
and  many  others.  We  remember  those  who  were  instrumental  in  exploring 
and  mapping  our  great  hemisphere  and  we  honor  those  proud  Hispanic- 
American  patriots  who  fought  and  died  for  our  country  in  every  war  and 
conflict  since  our  founding. 

Dviring  National  Hispanic  Heritage  Month,  I  join  with  all  Americans  in 
celebrating  this  rich  and  diverse  culture  and  encourage  all  citizens  to  recog- 
nize the  important  role  of  Hispanics  in  creating  and  building  this  great 
Nation. 

To  honor  the  achievements  of  Hispanic  Americans,  the  Congress,  by  Public 
Law  100-402,  has  authorized  and  requested  the  President  to  issue  annually 
a  proclamation  designating  September  15  through  October  15,  as  "National 
Hispanic  Heritage  Month." 


58956 


Federal  Register /Vol.  67,  No.  182 /Thursday.  September  19,  2002  /  Presidential  Docxunents 


Federal  Register /Vol.  67,  No.  182 /Thursday,  September  19,  2002  /  Presidential  Documents        58957 


IFR  Doc.  02-23997 
Filed  9-18-02;  8:45  am 
Billing  code  3195-01-P 


NOW,  THEREFORE,  I,  GEORGE  W.  BUSH,  President  of  the  United  States 
of  America,  do  hereby  proclaim  September  15  through  October  15,  2002, 
as  National  Hispanic  Heritage  Month.  I  call  upon  public  officials,  educators, 
librarians,  and  all  the  people  of  the  United  States  to  observe  this  month 
with  appropriate  ceremonies,  activities,  and  programs. 

IN  WITNESS  WHEREOF,  I  have  hereimto  set  my  hand  this  thirteenth  day 
of  September,  in  the  year  of  our  Lord  two  thousand  two,  and  of  the  Independ- 
ence of  the  United  States  of  Anierica  thetwo  himdred  and  twenty-seventh. 


t^ 
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Proclamation  7592  of  September  13,  2002 

National  Farm  Safety  and  Health  Week,  2002 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

American  farm  and  ranch  families  embody  our  Nation's  values  of  hard 
work,  love  of  the  land,  and  love  of  coimtry.  Farming  not  only  feeds  our 
country  but  increasingly  provides  more  of  oiu"  Nation's  energy  needs.  The 
success  of  America's  farmers  and  ranchers  is  essential  to  our  economy, 
and  helping  to  ensure  their  safety  is  an  important  goal  for  our  country. 

Because  their  homes  also  serve  as  their  workplace,  our  country's  farm  families 
are  often  exposed  to  imique  hazards.  These  include  powerful  machinery, 
dangerous  chemicals,  unruly  livestock,  and  buildings  containing  high  dust 
and  gas  levels.  To  ensure  safety,  young  family  members  helping  with  farm 
work  must  be  trained  to  recognize  these  dangers;  and  we  must  also  safeguard 
older  farm  workers  whose  health  risks  may  increase  due  to  aging  and  previous 
injuries. 

Professionals  in  the  engineering  safety  and  rural  health  fields  have  made 
significant  progress  in  preventing  accidents  in  agricultural  settings.  To  protect^ 
machinery  operators,  industry  has  made  great  strides  to  incorporate  safe- 
guards to  prevent  rollovers,  entanglements,  and  other  accidents.  Personal 
protective  gear,  new  and  safer  packaging,  and  advances  in  respiratory  protec- 
tion and  hearing  conservation  help  protect  agricultural  workers  from  contact 
with  hazardous  products,  excessive  dust,  gas,  and  unduly  loud  noise  in 
the  work  enviroimient. 

To  ensure  our  farmers'  continued  health,  we  must  increase  public  awareness 
of  available  safety  precautions.  Simple,  economical  tools  and  procedures 
can  help  prevent  accidents  on  farms.  With  proper  installation  and  care, 
lighting  and  marking  devices  reduce  the  risk  of  highway  collisions  between 
farm  equipment  and  vehicles.  By  clearly  labeling  farm  chemicals  and  storing 
them  in  locked  containers,  we  can  help  avoid  poisonings  and  injuries. 

America's  farmers  make  invaluable  contributions  to  our  country,  and  my 
Administration  is  conmiitted  to  preserving  the  farm  way  of  life  for  future 
generations.  In  May,  I  was  pleased  to  sign  the  Farm  Security  and  Rural 
Investment  Act  of  2002.  This  generous  new  law  will  strengthen  American 
agriculture  and  support  ovu-  fanners  through  difficult  times,  without  encour- 
aging overproduction  and  depressing  prices.  I  also  intend  to  aggressively 
use  my  trade  promotion  authority  to  open  markets  to  American  farmers. 
By  promoting  farm  safety,  we  strengthen  our  farm  economy  and  help  our 
Nation's  farmers  continue  to  be  the  best,  most  productive  farmers  in  the 
world. 

NOW,  THEREFORE,  I,  GEORGE  W.  BUSH,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  the  week  of  September 
15  through  September  21,  2002,  as  National  Farm  Safety  and  Health  Week. 
I  call  upon  the  agencies,  organizations,  and  businesses  that  serve  America's 
agricultiiral  workers  to  strengthen  their  commitment  to  promoting  farm  safety 
and  health  programs.  I  also  encourage  American  citizens  to  recognize  the 
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importance  of  our  agricultural  heritage  and  the  valuable  contributions  Amer- 
ica's farmers,  ranchers,  and  farm  workers  make  to  our  Nation's  economy 
and  vitality. 

IN  WITNESS  WHEREOF,  I  have  hereimto  set  my  hand  this  thirteenth  day 
of  September,  in  the  year  of  our  Lord  two  thousand  two,  and  of  the  Independ- 
ence of  the  United  States  of  America  the  two  hundred  and  twenty-seventh. 
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Proclamation  7593  of  September  13,  2002 

National  Historically  Black  Colleges  and  Universities  Week, 
2002 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

America's  Historically  Black  Colleges  and  Universities  are  a  vital  part  of 
our  Nation's  higher  education  system.  During  National  Historically  Black 
Colleges  and  Universities  Week,  we  renew  our  dedication  to  these  institutions 
and  strengthen  our  commitment  to  securing  educational  freedom,  oppor- 
tunity, and  access  for  every  American. 

Emerging  more  than  a  century  ago  in  a  segregated  society,  our  Historically 
Black  Colleges  and  Universities  have  provided  quality  education  and  pro- 
moted greater  participation  by  African  Americans  in  every  sector  of  our 
society.  These  institutions  continue  to  serve  as  centers  of  hope  and  oppor- 
tvmity,  reflecting  the  belief  that  every  student  in  America  should  have  access 
to  a  college  education.  While  constituting  less  than  3  percent  of  America's 
institutions  of  higher  education,  today  they  enroll  14  percent  of  all  African 
Americans  enrolled  in  colleges  or  universities. 

These  schools  represent  a  source  of  accomplishment  and  great  pride  for 
both  the  African-American  community  and  our  entire  Nation.  The  various 
foimders  of  our  Historically  Black  Colleges  and  Universities  understood 
that  high  standards  and  quality  instruction  would  prepare  their  students 
to  follow  their  dreams  and  succeed  in  life.  By  opening  doors  to  new  academic 
pursuits,  these  schools  have  encouraged  and  enabled  generations  of  African 
Americans  to  reach  their  full  potential. 

America  must  continue  to  support  these  important  institutions,  because 
they  provide  educational  opportunities  that  otherwise  might  not  be  available. 
In  1980,  Executive  Order  12232  established  a  Federal  program  to  enhance 
equal  opportunity  and  strengthen  the  capacity  of  Historically  Black  Colleges 
and  Universities  to  provide  excellence  in  education.  My  Administration 
remains  committed  to  this  important  mission  and  to  making  the  goal  of 
higher  education  accessible  to  our  citizens. 

America  recognizes  and  honors  the  many  achievements  of  Historically  Black 
Colleges  and  Universities,  and  their  invaluable  contributions  to  our  country. 
They  help  foster  a  culture  of  achievement  and  create  a  brighter  future 
for  all  Americans.  * 

NOW,  THEREFORE,  I,  GEORGE  W.  BUSH,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  September  15  through 
September  21,  2002,  as  National  Historically  Black  Colleges  and  Universities 
Week.  I  call  upon  public  officials,  educators,  librarians,  and  citizens  of 
the  United  States  to  observe  this  week  with  appropriate  ceremonies,  activities, 
and  programs  in  order  to  show  our  appreciation  for  these  remarkable  edu- 
cational institutions,  and  to  conunend  the  achievements  of  their  talented 
graduates. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  thirteenth  day 
of  September,  in  the  year  of  oiu:  Lord  two  thousand  two,  and  of  the  Independ- 
ence of  the  United  States  of  America  the  two  himdred  and  twenty-seventu. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  Is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


MERIT  SYSTEMS  PROTECTION 
BOARD 

5  CFR  Part  1201 

Practices  and  Procedures 

agency:  Merit  Systems  Protection 

Boeird. 

ACTION:  Final  rule. 

SUMMARY:  The  Merit  Systems  Protection 
Board  (MSPB  or  the  Board)  is  amending 
its  practices  and  procediu-es  regulations 
at  5  CFR  Part  1201  by  adding  a  new 
section  to  permit  suspension  of  a  case 
for  up  to  60  days  to  allow  the  parties  to 
pursue  discovery  or  settlement. 
EFFECTIVE  DATE:  September  19,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bentley  M.  Roberts,  Jr.,  Clerk  of  the 
Board,  Merit  Systems  Protection  Board, 
1615  M  Street,  NW.,  Washington,  DC 
20419;  (202)  653-7200;  fax:  (202)  653- 
7130;  or  email:  mspb@mspb.gov. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  the  Board's  rules  of 
practice  and  procedure  resulted  from 
the  successful  implementation  of  a  pilot 
program.  In  November  1999,  the  Merit 
Systems  Protection  Board  (MSPB) 
established  a  pilot  program  to  allow 
appellants  and  agencies  up  to  60  days 
additional  time  to  pursue  discovery  and 
settlement  efforts  in  pending  initial 
appeals.  The  pilot  program  was 
initiated,  in  part,  in  response  to 
concerns  raised  by  Board  practitioners 
that  the  120-day  time  limit  for 
adjudicating  appeals  prevented  the 
parties  frtjm  conducting  the  discovery 
they  believed  necessary  to  prevail  on 
appeal.  The  pilot  program  simplified  the 
process  for  obtaining  a  suspension  of 
case  processing  to  accommodate  parties 
before  the  Board. 

Under  the  pilot  program,  the 
presiding  judge  was  authorized  to  grant 
a  30-day  suspension  of  case  processing 
to  parties  who  jointly  requested  the- 
additional  time.  A  second  30-day 


suspension  was  granted  if  the  parties 
agreed  that  additional  time  was 
necessary.  Parties  were  not  required  to 
provide  evidence  and  argument  to 
support  a  joint  request  for  additional 
time,  so  long  as  the  request  was  made 
eariy  in  the  proceedings. 

Tne  Board  believes  that  the  pilot 
program  has  been  successful  in 
ad(h«ssing  the  concerns  regarding 
adequate  time  to  conduct  discovery  and 
in  facilitating  settlement  of  complex 
cases. 

The  Board  announced  this 
amendment  as  an  interim  rule  at  67  FR 
3811  (Jan.  28,  2002).  The  Board  received 
comments  from  one  practitioner  and 
one  agency  representative.  After  careful 
consideration  of  the  comments  received, 
the  Board  is  adopting  the  interim  rule 
with  minor  amendments.  The  comments 
and  the  Board's  responses  are  as 
follows: 

1.  One  commenter  suggested  that 
administrative  judges  be  given  the 
discretion  to  grant  belatedly  filed 
requests  for  extensions. 

The  substance  of  this 
recommendation  was  already  covered 
by  the  regulation,  which  provides,  at 
paragraph  (d),  for  the  judge  to 
"consider"  any  requests  "that  are  filed 
after  the  time  limit  set  forth  in 
paragraph  (c)  of  this  section."  We 
believe  that  this  paragraph  provides  a 
svifficiently  clear  grant  of  discretion  to 
administrative  judges  to  approve 
"belated"  requests. 

2.  One  commenter  suggested  that  the 
regulations  be  amended  to  permit  case 
suspensions  for  any  reason. 

"rnis  recommendation  was  not 
adopted.  The  reason  for  granting  the 
request  to  suspend  case  processing 
should  have  some  rational  relationship 
to  furthering  the  interests  of  the  parties 
(fairness,  due  process,  etc.)  in  the 
specific  matter  before  the  Board  and  the 
Board's  effective  adjudication  of  cases, 
while  avoiding  the  encoiuagement  of 
frivolous  requests  for  case  suspensions. 

3.  One  conunenter  suggested  that  the 
regulations  be  amended  to  provide  that 
a  request  that  is  not  based  on  the  need 
for  additional  discovery  or  the  desire  to 
pursue  settlement  be  treated  as  a  request 
for  a  continuance  or  for  a  dismissal 
without  prejudice  to  refile  the  appeal. 
Under  this  provision,  the  request  for  a 
dismissal  without  prejudice  would  not 
require  the  appellant's  approval. 

This  recommendation  was  not 
adopted  as  the  Board  believes  that  these 


procedures  should  remain  separate.     ^ 
Continuances  and  dismissals  without 
prejudice  are  already  generally  provided 
for  by  the  Board's  regulations  and  case 
law,  and  need  not  be  addressed  here. 
The  section  1201.28  process  is 
intentionally  limited  to  the  two 
purposes  named.  The  suggestion  that 
dismissals  without  prejudice  not  require 
the  appellant's  assent  runs  counter  to 
the  Board's  policy  of  avoiding 
unnecessary  impediments  to  an 
appellant's  pursuit  of  an  appeal. 

4.  One  commenter  suggested  that  the 
regulations  be  amended  to  provide  that 
the  120-day  clock  begin  anew  from  the 
termination  of  the  suspension. 

This  recommendation  was  not 
adopted.  The  procedure  established 
under  section  1201.28  is  called  a 
"suspension,"  which  means  that  the 
adjudication  clock  is  temporarily 
stopped,  not  that  it  is  re-set. 

5.  One  commenter  stated  that  the 
proposed  regulations  are  unnecessary 
and  will  cause  pointless  delays. 

Contrary  to  the  view  expressed  by  this 
commenter,  numerous  agency 
representatives  and  Board  practitioners 
have  expressed  the  view  that  this 
procedure  has  been  very  helpful.  The 
extent  of  the  favorable  reviews  is  the 
basis  for  the  Board's  decision  to 
institute  this  procedure  as  a  permanent 
component  of  its  adjudicatory  process. 

6.  One  commenter  suggested  that  the 
parties  should  be  required  to  comply 
with  a  more  formal  system  for  filing  a 
request,  including  a  requirement  that 
both  parties  file  the  request,  describe 
settlement  efforts,  and  explain  the 
reasons  for  the  request. 

This  recommendation  was  not 
adopted.  The  regulation  contemplates 
that  the  parties  will  specify  that  the 
request  is  being  made  for  one  of  the 
reasons  described  in  the  regulation.  If 
the  request  is  made  jointly,  the 
administrative  judge  should  not  have  to 
second-guess  the  parties  on  their  need 
for  additional  time.  If  it  is  made 
unilaterally,  the  administrative  judge  is 
given  discretion  to  grant  or  deny  the 
request.  He  or  she  can  weigh  the  party's 
or  parties'  arguments  and  rule 
accordingly.  Since  there  is  no 
requirement  that  settlement  efforts  reach 
any  particular  point  for  a  suspension  to 
be  granted,  an  outline  of  settlement 
efforts  would  not  be  helpful. 

7.  One  commenter  suggested  that  the 
Board  establish  evidentiary 
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requirements  to  support  requests  for  30- 
day  extensions. 

This  recommendation  was  not 
adopted.  The  aim  of  this  regulation  is  to 
encourage  the  parties  to  complete 
discovery  or  work  amicably  to  reach  a 
speedy  settlement  or  other  resolution  of 
the  matter.  To  require  the  parties  to 
provide  evidence  and  argument  to 
support  a  joint  request  would  add 
another  matter  for  review  and 
undermine  this  objective. 

8.  One  commenter  suggested  that  the 
regulations  should  specify  the  limit  on 
the  amount  of  time  the  judge  may  grant 
for  a  unilateral  request  for  extension  of 
time  to  pursue  discovery. 

This  recommendation  was  adopted. 
Changes  were  made  to  paragraph  (b)  to 
specify  a  30-day  limit  on  the  amount  of 
time  the  judge  may  grant  for  a  unilateral 
request.  For  the  sake  of  consistency, 
similar  modifications  were  made  to 
paragraph  (d)  regarding  untimely 
requests.  | 

9.  One  commenter  suggested  that 
paragraph  (e),  the  provision  governing 
early  termination  of  the  suspension 
period,  is  confusing  and  requires 
clarification. 

The  first  part  of  the  comment  states 
that  a  settlement  agreement  would 
automatically  terminate  the  suspension. 
This  observation  is  accurate  but  not 
relevant  to  the  provision,  which 
provides  for  the  termination  of  the 
suspension  only  when  the 
administrative  judge's  extensive 
involvement  in  the  appeal  will  be 
needed.  As  to  the  remaining  concerns 
expressed,  the  point  of  the  regulation  is 
that  the  case  should  remain  suspended 
only  as  long  as  settlement  and/ or 
discovery  efforts  without  the 
administrative  judge's  intervention  are 
likely  to  be  helpful  in  the  resolution  of 
the  appeal,  which  for  the  time  being  is 
not  being  adjudicated.  Adjudication 
would  resume  if  the  process  no  longer 
serves  those  ends.  If  an  administrative 
judge  must  be  extensively  involved  in 
the  process,  then  by  definition,  the 
matter  is  no  longer  suspended,  but 
rather  is  under  active  consideration  by 
the  administrative  judge  and  has  re- 
entered the  adjudication  process. 

List  of  Subjects  in  5  CFR  Part  1201 

Administrative  practice  and 
procedure.  Civil  rights.  Government 
employees. 

Accordingly,  the  Board  adopts  as  final 
the  interim  rule  published  on  January 
28,  2002  (67  FR  3811),  with  the 
following  change: 


PART  1201— {AMENDED] 

1.  The  authority  citation  for  part  1201 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  1204  and  7701,  unless 
otherwise  noted. 

2.  In  §  1201.28,  paragraph  (d)  is 
revised  to  read  as  follows: 

§  1 201 ,28    Case  suspension  procedures 

***** 

(d)  Untimely  requests.  The  judge  may 
consider  requests  for  initial  suspensions 
that  are  filed  after  the  time  limit  set 
forth  in  paragraph  (c)  of  this  section. 
Such  requests  for  additional  time  (up  to 
30  days  for  initial  suspensions  and  a  30- 
day  extension,  as  provided  in  paragraph 
(a)  of  this  section)  may  be  granted  at  the 
discretion  of  the  judge. 


Dated:  September  13,  2002. 
Bentley  M.  Roberts,  Jr., 
Clerk  of  the  Board. 
(FR  Doc.  02-23771  Filed  9-18-02;  8:45  am] 
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12  CFR  Parts  7  and  37 
[Docket  No.  02-14] 
RIN  1557-AB75 

Debt  Cancellation  Contracts  and  Det>t 
Suspension  Agreements 

agency:  Office  of  the  Comptroller  of  the 
Currency,  Treasury. 
action:  Final  rule. 

SUMMARY:  The  Office  of  the  Comptroller 
of  the  Currency  (OCC)  is  adding  a  new 
part  37  to  its  regulations  that  addresses 
debt  cancellation  contracts  (DCCs)  and 
debt  suspension  agreements  (DSAs). 
The  purpose  of  the  final  rule  is  to 
establish  standards  governing  these 
products  in  order  to  ensure  that  national 
banks  provide  such  products  consistent 
with  safe  and  sound  banking  practices 
and  subject  to  appropriate  consumer 
protections. 

EFFECTIVE  DATE:  This  rule  is  effective 
June  16,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Jean 
Campbell,  Attorney,  Legislative  and 
Regulatory  Activities  Division,  (202) 
874-5090;  Suzette  Greco,  Special 
Counsel,  Securities  and  Corporate 
Practices  Division,  (202)  874-5210;  or    - 
Rick  Freer,  Compliance^Specialist, 
Compliance  Division,  (202)  874-4862, 


Office  of  the  Comptroller  of  the 
Currency,  250  E  Street.  SW., 
Washington,  DC  20219. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

National  Banks'  Authority  to  Offer  DCCs 
and  DSAs 

A  DCC  is  a  loan  term  or  a  contractual 
arrangement  modifying  loan  terms 
linked  to  a  bank's  extension  of  credit, 
under  which  the  bank  agrees  to  cancel 
all  or  part  of  a  customer's  obligation  to 
repay  an  extension  of  credit  from  that 
bank  upon  the  occurrence  of  a  specified 
event.  A  DSA  is  a  loan  term  or  a 
contractual  arrangement  modifying  loan 
terms  linked  to  a  bank's  extension  of 
credit,  imder  which  the  bank  agrees  to 
suspend  all  or  part  of  a  customer's 
obligation  to  repay  an  extension  of 
credit  from  that  bank  upon  the 
occurrence  of  a  specified  event. 

Under  a  DCC  or  a  DSA,  the  customer 
typically  agrees  to  pay  an  additional  fee 
to  the  bank  in  exchange  for  the  bank's 
promise  to  cancel  or  temporarily 
suspend  the  borrower's  obligation  to 
repay  the  loan.  The  fee  may  be  a  lump 
sum  that  is  payable  at  the  outset  of  a 
loan  (that  may  be  financed  over  the  term 
of  the  loan),  or  the  fee  may  take  the  form 
of  a  monthly  or  other  periodic  charge. 
The  fee  compensates  the  bank  for 
releasing  borrowers  from  loan 
obligations  under  the  circumstances 
specified  in  the  DCC  or  DSA.  These 
arrangements  also  provide  customers  a 
convenient  method  of  extinguishing 
debt  in  times  of  financial  or  personal 
hardship,  and  enable  the  bank  to  avoid 
the  time  and  expense  of  collecting  the 
balance  of  the  loan  firom  a  borrower's 
estate  in  the  event  of  the  borrower's 
death  or  other  specified  circumstances.^ 

The  authority  of  national  banks  to 
offer  DCCs  and  DSAs  is  well- 
established.2  Nearly  40  years  ago,  in 
1963,  the  OCC  concluded  that  offering 
DCCs  was  a  lawful  exercise  of  the 
powers  of  a  national  bank  in  connection 
with  the  business  of  banking.  ^  The 
following  year  various  OCC  issuances 
affirmed  that  position.''  As  explained  by 
Comptroller  James  Saxon: 


•  See  generally,  Joseph  L.  Moore  &  James  W. 
Smith,  Debt  Cancellation  Contmcts:  A  Neglected 
Asset.  112  Banking  L. ).  918  (1995). 

2 12  U.S.C.  24(Seventh).  See  Memorandum  from 
Julie  L.  Williams,  First  Senior  Deputy  Comptroller 
and  Chief  Counsel,  to  John  D.  Hawks,  Jr., 
Comptroller  of  the  Currency,  dated  June  25,  2002 
(discussing  national  banks'  authority  to  offer  DCCs 
and  DSAs). 

'  See  Comptroller  of  the  Currency,  The  National 
Banking  Review  264  (Dec.  1963). 

*  See  Letter  from  James  J.  Saxon  to  the  President 
of  a  National  Bank  (Mar.  10. 1964);  Letter  from 
James  J.  Saxon  to  the  President  of  a  National  Bank 
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The  debt  cancellation  ruling  issued  by  this 
OfRce  [CXXj  is  not  intended  as  a  means  for 
National  Banks  to  invade  the  field  of 
insurance.  Rather,  it  is  a  recognition  by  this 
Office  of  a  National  Bank's  right  to  protect 
itself  by  the  establishment  and  maintenance 
of  appropriate  reserves  against  anticipated 
losses  in  connection  with  its  lending 
activities  under  12  U.S.C.  24.  The  necessity 
to  maintain  such  reserves  and  to  adjust  its 
charges  in  relation  to  both  reserves  and  the 
risk  involved  in  a  particular  transaction  has 
long  been  recognized  as  an  essential  part  of 
the  business  of  banking.^ 

In  1971 ,  the  OCC  codified  the 
interpretive  ruling  on  DCCs  as  12  CFR 
7.7495. 

The  only  Federal  circuit  coiul  of 
appeals  that  has  considered  DCCs  or 
DSAs  upheld  the  OCC's  determination 
that  the  National  Bank  Act  authorizes 
national  banks  to  enter  into  DCCs  with 
their  borrowers  and  that  DCCs  were 
banking  products,  not  part  of  the 
"business  of  insurance."  ^  In  First  Nat'l 
Bank  of  Eastern  Arkansas  v.  Taylor,  the 
Eighth  Circuit  Court  of  Appeals 
considered  whether  DCCs  provided  by  a 
national  bank  to  its  loan  customers  were 
subject  to  Arkansas  State  insurance 
regulation.  The  court  held  that  the 
National  Bank  Act  authorized  national 
banks  to  offer  DCCs.  Further,  it  held  that 
Federal  law  precluded  the  State 
insurance  commissioner  from  requiring 
the  national  bank  to  obtain  a  State 
insiu'ance  license  and  from  taking 
enforcement  action  against  the  national 
bank  for  failing  to  do  so.^ 

The  Eighth  Circuit  foimd  that  DCCs 
do  not  constitute  the  "business  of 
insurance"  under  the  McCarran- 
Feiguson  Act  because  the  product  falls 
within  the  powers  incidental  to  banking 
granted  by  the  National  Bank  Act.^  The 
court  emphasized  that  DCCs  offered  by 
banks  in  connection  vhih  their  loans 


(Mar.  26, 1964);  James  J.  Saxon,  Statement  of  the 
Comptroller  of  the  Currency  on  Debt  Cancellation 
Contracts  and  Their  Relation  to  State  Law  (May  18, 
1964);  James  J.  Saxon,  Letter  to  the  Presidents  of  all 
National  Banks  (July  21. 1964). 

*  James  J.  Saxon,  Statement  of  the  Comptroller  of 
the  Currency  on  Debt  Cancellation  Contracts  and 
Their  Belation  to  State  Law  (May  18, 1964). 

"  See  First  Nat'l  Bank  of  Eastern  Arkansas  v. 
Taylor.  907  F.2d  775(8th  Qr.).  cerf.  denied.  498 
U.S.  972  (1990). 

^  "Because  national  banks  are  considered  federal 
instrumentalities,  states  may  neither  prohibit  nor 
unduly  restrict  their  activities.  Thus,  the  National 
Bank  Act  preempts  the  Commissioner's  authority  to 
prohibit  FNB  from  offering  debt  cancellation 
contracts."  Id.  at  778  (citations  omitted). 

•The  court  recognized  that  whether  an  activity 
falls  within  the  "business  of  insurance"  for    - 
purposes  of  the  McCarran-Ferguson  Act  is  a  federal 
question  and  not  determined  by  State  law  defining 
insurance.  Id.  at  780,  n.8  (citing  SEC  v.  Variable 
Annuity  Life  Ins.  Co..  359  U.S.  65,  69(1959)).  See 
also  Steele  v.  First  Deposit  Nat'l  Bank,  732  So.2d 
301  (Ala.  Civ.  App.  1999)  (finding  a  credit 
protection  debt  deferral  product  was  not  within  the 
meaning  of  the  "business  of  insurance"). 


differ  significantly  bom  traditional 
insurance  contracts.  E)CCs  do  not 
require  the  bank  to  take  an  investment 
risk  or  make  payment  to  the  borrower's 
estate.  The  loan  simply  is  extinguished 
when  the  borrower  dies.  Thus,  the  court 
reasoned,  "the  primary  and  traditional 
concern  behind  state  insurance 
regulation — the  prevention  of  [the 
insurer's]  insolvency — is  not  of  concern 
to  A  borrower  who  opts  for  a  debt 
cancellation  contract."^  The  court 
concluded  that  further  support  for  its 
holding  that  DCCs  do  not  constitute  the 
"business  of  insurance"  derives  from 
the  fact  that  national  banks  fulfilling 
their  obligations  under  DCCs  do  not 
implicate  this  central  concern  of 
insurance  regulation.  i° 

In  1996,  the  OCC  amended  the 
interpretive  ruling  (renumbered  as 
§  7.1013)  to  expressly  include  offering 
EKXs  for  the  disability  of  the  borrower, 
in  addition  to  death.  ^^  The  OCC  also  has 
issued  various  interpretive  letters 
concerning  DCCs  and  DSAs  over  the 
years.  >  2  iq  1993,  for  example,  the  OCC 
confirmed  thai  a  national  bank  may 
offer  DSAs  as  well  as  DCCs,  as  part  of 
its  express  authority  to  make  loans.  ^^ 

The  OCC's  Rulemaking 

On  January  26,  2000,  the  OCC 
published  in  the  Federal  Register  an 
advance  notice  of  proposed  rulemaking 
(ANPR)  requesting  comment  on  whether 
regulations  addressing  DCCs  and  DSAs 
were  necessary  or  appropriate  (65  FR 
4176).'*  In  particular,  in  the  ANPR,  we 
noted  the  absence  of  a  comprehensive 
Federal  consumer  protection  scheme 
governing  DCCs  and  DSAs. 

We  OCC  received  41  comments  in 
response  to  the  ANPR.  Commenters 
were  evenly  divided  on  whether 
additional  regulations  were  necessary. 
On  balance,  we  agreed  with  those  who 
favored  additional  standards  in  this 
area. 

On  April  18,  2001,  we  pubUshed  a 
notice  of  proposed  rulemaking  (NPRM) 
requesting  comment  on  proposed 
regulations  governing  DCCs  and  DSAs 
(66  FR  19901).  The  preamble  to  the 
proposal  said  that  the  proposed  rules 
were  designed  to  facilitate  consumers' 
informed  choice  about  whether  to 
purchase  DCCs  or  DSAs,  to  discourage 
un&ir  or  abusive  sales  practices,  and  to 


»  Taylor,  907  F.2d  at  780. 

""Seeid. 

>  >  See  61  FR  4849  (Feb.  9, 1996). 

"  See,  e.g..  Interpretive  Letter  No.  641  (Jan.  7, 
1994);  taterpretive  Letter  No.  827  (Apr.  3, 1998); 
Interpretive  Letter  No.  903  (Dec.  28,  2000). 

"See  Interpretive  Letter  No.  827  (Apr.  3, 1998). 

•••The  comments  we  received  on  the  ANPR  are 
summarized  in  the  notice  of  proposed  rulemaking 
(66  FR  19901,  Apr.  18,  2001). 


promote  national  banks'  ability  to  offier 
DCCs  and  DSAs  on  a  safe  and  sound 
basis. 

The  OCC  received  51  comment  letters 
in  response  to  the  NPRM."  The 
commenters  included  bank  trade 
associations,  national  banks,  credit  card 
companies,  and  consumer  groups. 
Comments  were  also  filed  by  insurance 
trade  associations,  insurance 
companies,  and  State  insurance 
regulators.  Finally,  we  received 
comments  from  a  niunber  of  individuals 
and  companies.  The  vast  majority  of 
commenters  favored  the  proposed 
regulation,  but-most  of  these 
commenters  recommended  changes. 

The  final  rule  makes  a  number  of 
changes  to  the  proposal,  many  in 
response  to  suggestions  provided  by 
commenters.  The  next  section  of  this 
discussion  sets  out  a  general  overview 
of  the  final  rule. 

n.  Overview 

The  final  rule  includes  the  following 
significant  features: 

•  It  codifies  the  OCC's  longstanding 
position  that  DCCs  and  DSAs  are 
permissible  banking  products. 

•  It  establishes  important  safeguards 
to  protect  against  consumer  confusion 
and  areas  of  potential  customer  abuse. 
In  particular,  the  final  rule  prohibits 
national  banks  from  offering  lump  sum, 
single  premium  DCCs  or  DSAs  in 
connection  with  residential  mortgage 
loans. 

•  The  rule  provides  for  standardized 
disclosures  of  key  information  in 
connection  with  the  offer  and  sale  of 
DCCs  and  DSAs.  The  disclosure 
requirements  are  structured  to 
accommodate  widely  us^d  methods  of 
marketing  DCCs  and  DSAs,  including 
telephone  solicitations,  mail  inserts,  and 
so-called  "take  one"  applications. 

•  "To  the  extent  feasible,  the  rules 
apply  consumer  protections  modelled 
on  the  framework  of  consumer 
protections  that  Congress  directed  the 
OCC  (and  the  other  Federal  banking 
agencies)  to  apply  to  banks'  insurance 
sales.  National  banks  are  familiar  with 
these  insurance  sales  requirements, 
which  are  contained  in  part  14  of  the 
OCC's  regulations,  and  die  approach 
taken  in  the  final  rule  enables  banks  to 
harmonize  their  policies,  procedures, 
and  employee  training  programs  across 
the  two  product  lines. 

•  The  rule  addresses  safety  and 
soiuidness  considerations  presented  by 
DCCs  and  DSAs  by  requiring  national 
banks  to  manage  the  risks  associated 
with  these  products  according  to  safe 
and  soimd  banking  principles. 


>^  Several  commenters  filed  multiple  comments. 
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including  appropriate  recognition  and 
financial  reporting  of  income,  expenses, 
assets,  and  liabilities  associated  with 
DCCs  and  DSAs,  adequate  internal 
controls,  and  risk  mitigation  measures. 

Section  III  of  this  preamble  discussion 
describes  the  most  significant  comments 
we  received  on  the  proposed  rule  and 
responds  to  the  commenters'  principal 
concerns.  Section  IV  summarizes  the 
final  rule. 

m.  Summary  of  Comments 

Authority.  Purpose,  and  Scope  (Section 
37.1) 

The  proposed  rule  removed  12  CFR 
7.1013  and  replaced  it  with  12  CFR 
37.1.  Section  37.1(a)  stated  the  authority 
of  nationaUbanks  under  12  U.S.C.  24 
(Seventh)  to  enter  into  both  DCCs  and 
DSAs  and  to  charge  a  fee  for  these 
products.  Section  37.1(b)  set  forth  the 
purposes  of  the  new  regulations.  Section 
37.1(c)  stated  that  the  regulations 
applied  to  the  provision  of  DCCs  and 
DSAs  by  national  banks  and  Federal 
branches  and  agencies.  In  addition,  it 
clarified  that  the  sale  of  DCCs  and  DSAs 
are  governed  by  new  part  37  and  not  by 
12  CFR  14  (Consumer  Protections  for 
Depository  Institution  Sales  of 
Insurance). 

Applicability  of  State  Law 

Many  commenters  sought  clarification 
about  the  regulatory  framework  that 
governs  DCCs  and  DSAs.  They  urged  the 
OCC  to  clarify  that  DCCs  and  DSAs 
offered  by  national  banks  are  not  subject 
to  regulation  under  State  insurance  law. 
One  commenter,  however,  asserted  that 
DCCs  and  DSAs  are  "authorized" 
insinance  products  under  the  Granmi- 
Leach-Bliley  Act  (GLBA)'^  and  that 
States  have  express  authority  to  regulate 
them  as  insurance,  subject  only  to  the 
preemption  standards  set  forth  in 
section  104  of  the  GLBA. 

As  is  described  in  the  Background 
section  of  this  preamble  discussion, 
DCCs  and  DSAs  are  banking  products 
authorized  under  12  U.S.C.  24(Seventh). 
This  final  rule,  together  with  any  other 
applicable  requirements  of  Federal  law 
and  regulations,  are  intended  to 
constitute  the  entire  framework  for 
uniform  national  standards  for  DCCs 
and  DSAs  offered  by  national  banks. 
Accordingly,  the  final  rule  states  that 
DCCs  and  DSAs  are  regulated  pursuant 
to  Federal  standards,  including  part  37, 
and  not  State  law.    ' 

Establishment  of  Fees 

Many  commenters  urged  that  the  OCC 
regulate  the  amoiwt  of  fees  banks  can 


'«Pub.  L.  No.  106-102.  113  Stat.  1338  (Nov.  12, 
1999). 


charge  for  DCCs  and  DSAs.  The  premise 
of  a  number  of  these  comments  was  the 
assertion  that  DCCs  and  DSAs  are 
substitute  products  for  credit  insurance. 
These  commenters  contended  that  the 
market  for  DCCs  is  analogous  tothe 
market  for  credit  insurance,  which  is 
characterized  by  "reverse  competition." 
"Reverse  competition"  refers  to  market 
conditions  that  result  in  increased 
prices  because  insurers  compete  with 
each  other  for  the  business  of  the  agents 
who  control  placement  of  the  product. 
To  obtain  this  business,  insurance 
companies  pay  high  commissions  or 
provide  other  compensation  or  services, 
resulting  in  higher  costs  that  are  then 
passed  on  to  the  consumer.  These 
commenters  expressed  concern  that 
disclosure  requirements  are  inadequate 
to  address  this  market  failine,  and  they 
recommended  that  the  OCC  impose  the 
same  type  of  regulation — including  fee, 
form,  and  claims  regulation — on  the  sale 
of  DCCs  or  DSAs  as  is  commonly 
required  by  State  insurance  regulators 
with  respect  to  the  sale  of  credit 
insurance. 

For  several  reasons,  we  decline  to 
depart  from  the  basic  regulatory 
approach  we  proposed,  although  the 
final  rule  does  contain  en)ianced 
consumer  protection  features  beyond 
those  contained  in  the  proposal.  First,  as 
the  Taylor  court  explained,  DCCs  and 
DSAs  are  distinct  from  credit  insurance 
as  a  matter  of  law.  Moreover,  we  see  no 
evidence  that  the  market  for  DCCs  and 
DSAs  suffers  from  the  same  flaws  as  the 
commenters  assert  prevail  in  the  credit 
insinance  market.  Issuers  of  DCCs  and 
DSAs  do  not  compete  to  enlist 
independent,  third-party  sellers  to  place 
their  product.  Instead,  every  national 
bank  that  issues  DCCs  or  DSAs  is  its 
oivn  seller  because  these  products  are 
provided  in  conjunction  with  loans  that 
the  bank  itself  makes.  Commenters 
provided  no  evidence  of  impairment  in 
the  market  for  DCCs  and  DSAs,  but 
instead  relied  on  concerns  regarding 
distortions  and  abuses  in  the  credit 
insinance  market.  Thus,  we  cannot 
conclude  that  the  strongest  reason  given 
by  the  commenters  in  support  of  fee 
regulation — dysfunction  in  the  market 
that  disclosmes  are  inadequate  to 
overcome — is  present  in  the  market  for 
DCCs  and  DSAs.  Moreover,  as  the  rule's 
express  prohibition  on  tying  makes 
clear,  the  choice  of  purchasing  the 
product  is  left  exclusively  to  the 
customer.  We  have  concluded, 
therefore,  that  a  regulatory  approach 
that  includes  price  controls  as  a  primary 
component  is  not  warranted. 

The  OCC's  regulations  reflect  the  fact 
that  national  ba^ks  may  set  fees  subject 
to  standards  of  prudent  banking 


practices.  Section  7.4002  of  our  rules 
authorizes  national  banks  to  establish 
non-interest  charges  and  fees  "according 
to  soimd  banking  judgment  and  safe  and 
soimd  banking  principles."  ^^  A  bank 
satisfies  this  standard  if  it  employs  a 
decision  making  process  to  set  fees  that 
involves  consideration  of  four  factors 
identified  in  the  regulation.  The 
standards  of  §  7.4002  apply  to  the  fees 
charged  by  a  national  bank  for  a  DCC  or 
DSA. 

Several  commenters  stated  that,  in 
some  cases,  either  banks  do  not  charge 
customers  a  fee  for  a  DCC  or  DSA  or  a 
third  party  pays  the  fee.  These 
commenters  urged  the  OCC  to  clarify 
that  the  regulation  does  not  apply  if  the 
customer  does  not  pay  a  fee  for  the  DCC 
or  DSA,  or  to  create  an  exemption  to 
some  of  the  provisions  of  the  rule.  We 
have  not  modified  the  final  rule  in  this 
way  because,  in  our  view,  such  a 
modification  could  create  an  incentive 
for  banks  to  evade  the  requirements  of 
the  rule.  This  could  occur  if,  for 
example,  a  bank  structures  its  fees  so 
that  it  does  not  explicitly  charge  the 
customer  for  a  DCC  or  DSA  but  builds 
that  fee  into  some  other  component  of 
the  transaction. 

For  these  reasons,  §§  37.1(a),  (b),  and 
(c)  are  substantively  the  same  in  the 
final  rule  as  in  the  proposal,  with 
certain  stylistic  changes  to  improve 
clarity.  For  stylistic  purposes,  the 
regulation  text  uses  both  the  terms 
"extension  of  credit"  and  "loan;"  we  do 
not  intend  this  usage  to  create  any 
substantive  distinctions.  In  addition,  we 
have  added  a  phrase  in  subsections  (a) 
and  (c)  to  clarify  that  DCCs  and  DSAs 
are  offered  in  connection  only  with 
extensions  of  credit  made  by  the  same 
bank. 

Definitions  (section  37.2) 

The  proposed  rule  defined  a  DCC  as 
a  contract  entered  into  between  a  bank 
and  its  customer  providing  for 
cancellation  of  all  or  part  of  the  amount 
a  customer  owes  under  an  extension  of 
credit  fi-om  that  bank  upon  the. 
occiurence  of  a  specified  event.  A  DSA 
was  similarly  defined  as  a  contract 
entered  into  between  a  bank  and  its 
customer  providing  for  suspension  of  all 
or  part  of  the  customer's  obligation  to 
repay  an  extension  of  credit  from  that 
bank  upon  the  occurrence  of  a  specified 
event.  The  rule  used  the  term  "bank"  to 
include  a  national  bank  as  well  as  a 
Federal  branch  or  agency.  A  customer 
was  defined  as  an  individual  who 
obtains  a  loan  or  other  extension  of 
credit  from  a  bank  primarily  for 
personal,  family  or  household  purposes. 


"12  CFR  7.4002(b)(2). 


Federal  Register /Vol.  67.  No.  182 /Thursday,  September  19,  2002 /Rules  and  Regulations       58965 


A  niunber  of  commenters  sought 
clarification  of  the  terms  defined  in  the 
proposal,  and  we  have,  accordingly, 
made  a  number  of  clarifying  changes  to 
the  text.  For  example,  many 
commenters  were  concerned  that  the 
definitions  of  a  DCC  and  a  DSA  implied 
that  they  are  products  separate  from  the 
underlying  extension  of  credit.  The  text 
of  the  final  rule  adds  language  to  clarify 
this  point. 

The  final  rule  makes  stylistic  changes 
in  all  the  definitions  and  adds  five 
definitions:  actuarial  method,  closed- 
end  credit,  contract,  open-end  credit, 
and  residential  mortgage  loan.  In 
response  to  suggestions  from 
commenters,  we  have  added  a  sentence 
to  the  definition  of  a  DSA  to  clarify  that 
the  rule  does  not  cover  so-called  "skip- 
a-payment"  agreements  in  which  the 
triggering  event  for  a  deferral 
arrangement  is  either  the  borrower's 
unilateral  election  to  defer  payment  or 
the  bank's  unilateral  decision  to  allow  a 
deferral  of  repayment.  The  rule  covers 
"hybrid"  arrangements  that  contain 
both  debt  suspension  and  debt 
cancellation  features.  It  also  covers 
DSAs  where  interest  continues  to  accrue 
during  the  suspension  period,  as  well  as 
DSAs  where  the  accrual  of  interest  is 
suspended. 

Both  the  proposal  and  the  final  rule 
require  that  if  a  refund  feature  is  part  of 
the  DCC  or  DSA,  the  bank  must 
compute  that  refund  using  a  method  no 
less  favorable  to  the  consumer  than  the 
actuarial  method.  In  response  to 
requests  from  commenters,  the  final  rule 
defines  that  term.  The  rule  adopts  the 
definition  of  "actuarial"  foimd  in  the 
Truth  in  Lending  Act  (TILA),  because 
banks  are  already  familiar  with  the  TILA 
definition  and  its  implementation  in  the 
Federal  Reserve  Board's  Regulation  Z.^^ 
For  the  same  reason,  the  terms  "open- 
end  credit"  and  "closed-end  credit"  are 
defined  based  on  Regulation  Z.'^ 

For  purposes  of  the  prohibition  on 
single-payment  fees  for  DCCs  and  DSAs 
issued  in  connection  with  residential 
mortgage  loans,  we  have  added  the  term 
"residential  mortgage  loan"  and  defined 
it  to  mean  a  loan  secured  by  one-to-four 
femily,  residential  property. 

Finally,  the  rule  adds  the  new  term 
"contract*'  as  a  less  cumbersome,  short- 
form  reference  to  a  debt  cancellation 
contract  or  a  debt  suspension  agreement 
in  the  remainder  of  the  regulation  text. 


Prohibited  Practices  (section  37.3) 

Anti-Tying  Provision 

The  proposed  rule  contained  several 
types  of  customer  protections  that 
would  be  standard  when  a  bank 
provides  products  associated  with  a 
loan,  including  an  anti-tying  provision 
precluding  a  bank  from  extending  credit 
or  changing  the  terms  or  conditions  of 
an  extension  of  credit  conditioned  upon 
the  purchase  of  a  DCC  or  DSA  from  the 
bank. 

Several  commenters  supported  the 
anti-tying  prohibition.  These 
commenters  thought  that  a  bank's 
authority  to  deny  a  consumer's  request 
for  credit  gives  the  bank  a  unique  ability 
to  seek  to  coerce  consiuners  to  purchase 
a  DCC  or  DSA.  They  asserted  that 
disclosures  alone  are  not  effective  to 
dispel  the  potentially  coercive  effect 
that  tying  has  in  this  context.  2° 

A  nium>er  of  commenters  opposed 
this  provision,  however.  These 
commenters  offered  different  objections, 
depending  on  their  view  of  the  effect  on 
these  products  of  the  anti-tying 
provision  in  section  106  of  the  Bank 
Holding  Company  Act  Amendments  of 
1970.^1  Section  106  generally  forbids  a 
bank  from  extending  credit,  leasing  or 
selling  property,  furnishing  services,  or 
fixing  or  varying  prices  of  these 
transactions,  on  the  condition  or 
requirement  that  the  customer  obtain 
additional  credit,  property,  or  service 
frt)m  the  bank,  subject  to  certain 
exceptions.  One  of  these  exceptions,  the 
statutory  "traditional  bank  product" 
exemption,  permits  a  bank  to  extend 
credit,  lease  or  sell  property,  furnish 
services,  or  fix  or  vary  prices  on  these 
transactions,  on  the  condition  that  a 
customer  obtain  a  loan,  discount, 
deposit  or  trust  service  frtim  the  same 
bank.^^  Some  commenters  argued  that 
section  106  does  not  apply  because 
DCCs  and  DSAs  are  an  integral  term  of 
the  loan  agreement  and  the  tying 
prohibition  only  applies  to  separate 
products.  Others  thought  that  section 
106  applies  but  would  operate  to  permit 
tying  either  because  the  DCC  or  DSA  is 
part  of  the  loan  and  section  106  permits 
the  tying  of  loan  products,  or  because 
the  DCC  or  DSA  is  a  "traditional  bank 


product"  and  may  be  tied  to  a  loan  on 
that  basis.  On  the  other  hand,  one 
commenter  argued  that  the  rule's  anti- 
tying  provision  is  unnecessary  because 
section  106  already  applies  to  prohibit 
tying  a  loan  to  a  customer's  purchase  of 
a  DCC  or  DSA  bom  the  bank. 

DCCs  and  DSAs  may  be  offered  and 
purchased  either  contemporaneously 
with  the  other  terms  of  the  loan 
agreement  or  subsequent  to  the 
execution  of  that  agreement.  In  either 
case,  the  effect  of  the  DCC  or  DSA  is  to 
extinguish  or  suspend  the  borrower's 
obligation  to  repay  under  the  otherwise 
operative  provisions  of  the  loan.  Since 
a  bank's  ability  to  adjust  the  terms  of 
loan  repayment  is  an  integral 
component  of  its  authority  to  lend,  in 
our  view,  a  DCC  or  DSA  could  properly 
be  treated  as  a  component  of  the  loan 
and,  as  such,  would  not  be  subject  to  the 
tying  prohibitions  in  section  106 
because  a  DCC  or  DSA  is  a  term  of  the 
loan  rather  than  a  separate  product. 
Thus,  the  final  rule  retains  a  tying 
prohibition  specifically  applicable  to 
DCCs  and  DSAs. 

Misleading  Practices 

The  proposed  rule  prohibited  a  bank 
from  engaging  in  any  practice  that  could 
mislead  a  reasonable  person  with 
respect  to  the  information  that  the 
proposal  required  to  be  disclosed. 

Several  commenters  objected  to  the 
"reasonable  person"  standard  on  the 
grounds  that  it  was  vague,  subjective,  or 
so  broad  that  it  would  be  impossible  to 
enforce.^^  Yet,  the  proposed  standard 
was  very  similar  to  the  standard 
governing  misleading  practices  found  in 
the  regulations  of  the  OCC  (and  the 
other  Federal  banking  agencies) 
implementing  consumer  protections  in 
the  insurance  sales  context. ^^  National 
banks'  sale  of  DCCs  and  DSAs,  which 
may  be  solicited  and  marketed  using 
methods  similar  to  insurance 
solicitation  and  marketing,  can  present 
similar  consumer  protection  issues  as 


'"See  15  U.S.C.  1615(d)(1).  See  also  12  CFR  226. 
app.  J  (appendix  to  theTederal  Reserve  Board's 
Regulation  Z,  implementing  the  TILA,  explaining 
the  use  of  the  actuarial  method  for  purposes  of 
computing  the  annual  percentage  rate). 

>BSee  12  CFR  226.2(20)  and  226.2(10). 
respectively. 


20  In  support  of  this  view,  one  commenter  cited 
a  study  indicating  that  even  when  consumers 
receive  disclosures  informing  them  that  the  lender's 
decision  to  grant  a  loan  is  not  conditioned  on  the 
purchase  of  insurance,  some  consumers  still  believe 
that  there  is  a  connection  between  their  ability  to 
obtain  the  loan  or  to  obtain  favorable  loan  terms 
and  their  purchase  of  insurance.  See  John  M.  Barron 
&  Michael  E.  Staten,  Credit  Research  Center.  Purdue 
University,  Credit  Insurance:  Rhetoric  and  Reality 
(1994). 

"  Section  106  is  codifled  at  12  U.S.C.  1972. 

"Seel2U.S.C.  1972(1)(A). 


"  A  few  commenters  also  argued  that  this 
provision  is  unnecessary'  because  national  banks  are 
already  subject  to  the  prohibitions  in  the  Federal 
Trade  Commission  Act  against  fraud  and 
misleading  or  deceptive  advertising.  Section  5  of 
the  Federal  Trade  Commission  Act  (15  U.S.C.  41  et 
seq.]  (FTC  Act)  generally  prohibits  "unfair  or 
deceptive  acts  or  practices  in  or  affecting 
commerce."  The  prohibition  retained  in  the  final 
rule  is  consistent  with,  but  not  duplicative  of,  the 
standards  in  the  FTC  Act. 

"  See  12  CFR  14.30(b).  This  provision  is  included 
in  part  14  of  the  OCC's  regulations,  which 
implements  the  insurance  sales  consumer 
protections  prescribed  by  section  305  of  the  GLBA.  ■ 
The  statute  requires  the  regulators  to  prohibit 
advertising  or  statements  that  could  mislead  any 
person  or  cause  a  reasonable  person  to  reach  an 
erroneous  belief  with  respect  to  several  enumerated 
facts.  See  12  U.S.C.  1831x  (codifying  section  305  of 
the  GLBA). 
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the  sale  of  insurance  products. 
Moreover,  national  banks  are  already 
generally  familiar  with  the  standard 
contained  in  the  insiu-ance  sales 
regulations.  Thus,  the  final  rule  retains 
the  substance  of  the  prohibition  as 
proposed  but  with  changes  in  wording 
so  that  the  language  conforms  more 
closely  with  the  language  of  part  14.  We 
have  also  added  an  express  reference  to 
misleading  advertisements,  as  well  as 
practices,  to  make  clear  that  the  scope 
of  the  prohibition  is  no  less  than  that  in 
part  14. 

Unilateral  Modification  of  the  Contract 

The  proposed  rule  prohibited  a  bank 
firom  retaining  a  unilateral  right  to 
modify  or  cancel  the  contract. 

A  commenter  representing  several 
organizations  supported  this  provision, 
but  the  majority  of  the  commenters  who 
addressed  it  either  were  opposed  or 
recommended  modifications.  Many 
commenters  stated  that  modifying  the 
terms  of  credit  is  standard  business 
practice  in  the  credit  card  industry. 
They  noted  that  modifications  are 
subject  to  the  protections  of  the  TILA 
and  Regulation  Z,  which  permit  changes 
in  certain  terms  upon  notice  and 
agreement  by  the  customer.  Other 
commenters  suggested  that  the  OCC 
create  an  exemption  in  the  case  of 
customers  who  pay  the  fee  on  a  monthly 
basis  and  have  the  right  to  cancel  at  any 
time.  Several  conmifflaters  iirged  the 
OCC  to  permit  banks  to  make  unilateral 
changes,  provided  the  change  benefits 
the  customer.  | 

The  OCC  remains  of  the  view  that 
retaining  a  unilateral  right  to  modify  or 
cancel  the  DCC  or  DSA,  whether  the 
product  is  associated  with  open-or 
closed-end  credit,  has  the  potential  to  be 
abusive  because  it  could  be  exercised  in 
such  a  way  as  to  deny  a  customer  debt 
relief  for  which  the  customer  has  paid. 
We  agree,  however,  that  some  of  the 
circiunstances  described  by  the 
commenters  do  not  present  this 
potential  for  abuse.  Accordingly,  the 
final  Txde  excepts  unilateral  changes 
from  the  prohibition  in  two 
circumstances:  first,  if  the  modification 
is  favorable  to  the  customer  and  is  made 
without  additional  charge  to  the 
customer;  and,  second,  if  the  customer 
is  notified  of  the  proposed  change  and 
provided  a  reasonable  opportunity  to 
cancel  the  contract  without  penalty 
before  the  change  goes  into  effect.  For 
example,  the  OCC  would  generally 
regard  a  30-day  notice  period  as 
reasonable.  This  time  period  is 
consistent  with  the  time  requirements 
imposed  by  TILA  in  an  analogous 


situation.  25  The  final  rule  does  not 
require  that  the  contract  language 
specify  the  circumstances  under  which 
the  bank  may  make  a  unilateral 
modification,  though  inclusion  of 
explicit  provisions  in  the  contract  may 
be  helpful  to  avoid  misunderstandings. 
Rather,  the  rule  operates  to  prohibit  the 
bank  from  requiring  its  customer  to 
abide  by  a  imilateral  modification 
unless  it  meets  one  of  the  exceptions 
described  in  the  rule. 

Single,  Lump  Sum  Payment 

Several  commenters  urged  the  OCC  to 
include  in  the  final  rule  a  provision 
prohibiting  banks  from  requiring  a 
customer  to  pay  the  fee  for  a  EKDC  or 
DSA  in  a  single  payment.  These 
commenters  focused  on  abuses  that 
have  occurred  in  the  sale  of  credit 
insurance  in  the  subprime  market  for 
residential  mortgage  loans  and  argued 
that  the  sale  of  DCCs  and  DSAs  present 
a  similar  potential  for  abuse.  They  noted 
that  customers  who  pay  the  fee  in  a 
single  payment  routinely  add  the 
amount  of  the  fee  to  the  amount 
borrowed,  which  means  that  customers 
will  pay  interest  on  the  fee  for  the  life 
of  the  loan.  They  contended  that  lenders 
marketing  credit  insurance  target 
borrowers  who  are  unsophisticated 
about  financial  products  and  thus 
unlikely  to  realize  that  financing  the  fee 
has  the  effect  of  reducing  the 
homeowner's  equity  in  his  or  her  home. 

The  issues  identified  with  respect  to 
single  premium  credit  insurance  in  the 
home  mortgage  market  are  particidarly 
problematic  because  they  highlight 
practices  targeting  consumers  whose 
economic  choices  may  be  circumscribed 
or  who  may  be  especially  vulnerable  to 
predatory  sales  practices.  Moreover,  we 
are  aware,  as  commenters  pointed  out, 
that  some  large  financial  institutions 
have  voluntarily  abandoned  the  practice 
of  financing  single  payment  credit 
insiuance  premiums  for  home  mortgage 
loans.  In  addition,  both  Fannie  Mae  and 
Freddie  Mac  have  annoimced  that  they 
will  no  longer  purchase  mortgages  that 
carry  single  premium  credit 
insurance.  2«  The  reaction  of  these 
market  participants  supports  the 
conclusion  that  the  potential  for  abuse 
in  the  marketing  and  sale  of  these 


Ml 


2*  The  types  of  changes  that  might  ocair  if  a  bank 
madt)  a  unilateral  ni'~>Hification  to  a  EXX  or  DSA  are 
analogous  to  changes  for  which  Regulation  Z 
requires  30  days  prior  notice.  See.  e.g.,  12  CFR 
226.9(e)  and  (f). 

26  See  Freddie  Mac  Unveils  Policy  on  Insurance 
To  Protect  Borrowers.  Wall  St.  J.,  Mar.  27,  2000,  at 
A6;  Fannie  Mae  Chairman  Announces  New  Loan 
Guidelines  to  Combat  Predatory  Lending  Practices. 
New  Release  (Fannie  Mae),  Apr.  11.  2000. 


products  outweighs  any  potential 
consumer  benefits. 

In  the  absence  of  evidence  that  the 
abuses  identified  by  the  commenters  are 
occurring'in  the  DCC  or  DSA  market,  we 
have  declined  to  adopt  an  across-the- 
board  prohibition  on  lump  sum  fees.  We 
remain  concerned,  however,  that  abuses 
similar  to  those  occurring  in  the  credit 
insurance  market  not  develop  with 
respect  to  DCCs  or  DSAs  provided  in 
connection  with  home  mortgage  loans. 
To  guard  against  that  result,  the  final 
rule  prohibits  a  national  bank  from 
requiring  a  customer  to  pay  the  fee  for 
a  DCC  or  DSA  in  a  single  payment, 
payable  at  the  outset  of  the  contract,  if 
the  debt  that  is  the  subject  of  the 
contract  is  a  residential  mortgage  loan. 
The  rule  permits  single  payment 
contracts  in  the  case  of  all  other 
consumer  loans,  but  requires  banks  that 
offer  the  option  of  payihg  the  fee  in  a 
single  payment  to  also  offer  the  bona 
fide  option  of  paying  for  that  contract  in 
periodic  payments.  In  such  cases,  the 
bank  must  also  make  certain  disclosures 
related  to  the  fee. 

Terms  Not  Routinely  Enforced 

The  proposed  rule  prohibited  a  bank 
from  including  in  a  DCC  or  DSA  any  . 
term  that  the  bank  routinely  does  not 
enforce. 

Twelve  commenters  addressed  this 
provision  and  they  imanimously 
opposed  it.  They  contended,  among 
other  things,  that  it  sets  a  standard  that 
is  unclear  and  difficult  to  administer.  In 
addition,  they  argued  that  the  provision 
could  harm  customers  because  it  would 
have  a  chilling  effect  on  banks' 
flexibility  to  work  with  customers  to 
resolve  delinquent  debt  issues  and 
rehabilitate  credit  relationships.  Several 
commenters  stated  that  legal  means 
already  exist  to  address  instances  in 
which  the  failure  routinely  to  enforce  a 
term  would  mislead  consumers,  such  as 
the  OCC's  general  authority  to  enforce 
unfair  or  deceptive  business  practices 
laws  applicable  to  national  banks. 

We  agree  with  these  commenters  that 
this  prohibition  would  be 
counterproductive  if  it  produced  the 
unintended  result  of  deterring  banks 
from  negotiating  with  their  customers  to 
work  out  or  restructure  delinquent  debt. 
Accordingly,  we  have  deleted  this 
prohibition  from  the  final  rule. 

Refunds  of  Fees  in  the  Event  of 
Termination  of  the  Agreement  or 
Prepayment  of  the  Covered  Loan 
(section  37.4) 

The  proposal  required  a  bank  that 
provides  a  no-refund  DCC  or  DSA  also 
to  offer  a  product  that  provides  for  a 
refund  of  the  imeamed  portion  of  the 


fee  in  the  event  of  termination  of  the 
agreement  or  prepayment  of  the  covered 
loan.  In  addition,  the  proposal  required 
banks  to  calculate  the  amount  of  any 
refimd  due  a  customer  based  on  a 
method  at  least  as  favorable  to  the 
customer  as  the  actuarial  method. 

Several  commenters  opposed  this 
provision.  Some  argued  that  fees 
charged  in  connection  with  DCCs  and 
DSAs  should  be  treated  the  same  as  any 
other  fee  a  bank  charges  in  connection 
with  a  loan.  Others  thought  that  no- 
refund  DCCs  and  DSAs  are  inherently 
unfair  to  consumers  and  recommended 
that  the  OCC  prohibit  them.  Many 
commenters  stated  that  the  refund 
provision  should  not  apply  to  open-end 
credit  where  customers  pay  for  DCCs  or 
DSAs  on  a  month-to-month  basis. 

As  we  noted  in  the  proposal,  some 
banks  that  offer  DCCs  and  DSAs  may 
structure  those  products  so  that  the 
customer  does  not  receive  a  refund  of 
any  imeamed  portion  of  the  fee  paid  for 
the  product  if  the  DCC  or  DSA  is 
terminated  or  the  customer  prepays  the 
loan  covered  by  the  contract.  Banks 
have  suggested  that  customers  benefit 
bom  a  "no-refund"  product  because  the 
total  fee  paid  by  the  customer  is 
substantially  less  than  the  fee  that 
would  be  charged  for  the  same  product 
with  a  fee  refund  feature.  On  the  other 
hand,  a  no-refund  product  could  be 
structured  in  a  way  that  is  unfair  to 
customers  if,  for  example,  the  customer 
pays  most  of  the  fee  early  in  the  term 
of  the  contract  but  also  prepays  the  loan 
well  before  the  end  of  the  term. 

We  continue  to  believe  that  the 
approach  that  best  balances  encQuraging 
banks  to  provide  a  viable  choice  of 
products  for  consumers  with 
discouraging  unfair  practices  is  to 
require  banks  to  offer  both  options  so 
that  a  customer  can  choose  between  a 
lower  total  fee  or  the  availability  of  a 
refund.  In  our  view,  the  potential  for 
imfairness  in  a  no-refund  product  lies 
principally  in  the  fact  that  the  customer 
may  be  induced  to  pay  "up  &t>nt"  for 
coverage  that  he  or  she  never  receives 
because  the  loan  is  prepaid.  This  result 
is  substantially  mitigated  if  the 
consiuner  has  the  option  of  DCC  or  DSA 
coverage  on  a  "pay  as  you  go"  basis. 

Accordingly,  the  final  rule  retains  this 
provision  (as  renumbered)  with  one 
substantive  change.  The  text  of  the  final 
rule  requires  that  a  bank  that  offers  a  no- 
refund  E)CC  or  DSA  must  also  offer  the 
customer  a  bona  fide  option  to  purchase 
a  comparable  contract  that  provides  for 
a  refund.  The  option  to  purchase  is  bona 
fide  if  the  refund  product  is  not 
deliberately  structured  in  such  a  way, 
including  pricing  of  the  product,  as  to 


deter  a  customer  bom  selecting  that 
option. 

In  response  to  questions  raised  by 
commenters,  we  clarify  that  the  refund 
provision  does  not  apply  in  the  case  of 
open-end  credit  where  customers  pay 
for  the  contract  on  a  month-to-month 
basis.  In  that  case,  there  are  no 
"unearned"  fees  to  refund.  Nor  does  it 
apply  if  the  fee  for  the  contract  is  paid 
by  the  bank  or  some  other  third  party 
rather  than  the  customer. 

If  a  customer  is  entitled  to  a  refund, 
the  amount  due  the  customer  may  vary 
greatly  depending  on  the  method  used 
to  calculate  the  refund.  The  two  most 
commonly  used  formulas  forcomputing 
refunds  are  "the  Rule  of  78's"  and  the 
actuarial  method.  Under  the  Rule  of 
78's,  a  customer  will  receive  a 
substantially  lower  refund  than  if  the 
actuarial  method  had  been  used  to 
compute  the  refund.  Because 
application  of  the  Rule  of  78'8  creates 
substantial  inequities  for  the  customer, 
the  final  rule  retains  the  requirement 
that  banks  calculate  the  amount  of  any 
refund  due  a  customer  based  on  a 
method  at  least  as  favorable  to  the 
customer  as  the  actuarial  method.  As 
described  earlier  in  this  discussion,  we 
have  added  to  the  final  rule  a  definition 
of  the  term  "actuarial  method." 

Method  of  Payment  of  Fees  (section 
37.5) 

As  we  have  described,  section 
37.3(c)(2)  prohibits  a  bank  from 
requiring  a  customer  to  pay  the  fee  for 
a  DCC  or  a  DSA  in  a  single  limip  sum 
where  the  associated  credit  is  a 
residential  mortgage  loan.  Several 
commenters  urged  the  OCC  to  prohibit 
a  bank  from  requiring  a  customer  to  pay 
the  fee  for  any  E>CC  or  DSA  in  a  single 
pa3rment.  While  we  do  not  believe  the 
available  evidence  supports  that  result, 
we  agree  that  single  payment  fees  have 
potential  to  be  problematic  eveh  outside 
the  home  mortgage  loan  context. 
Accordingly,  for  DCCs  or  DSAs 
associated  with  any  other  type  of  loan, 
§  37.5  of  the  final  rule  requires  a  bank 
that  offers  a  customer  the  option  to  pay 
the  fee  for  a  contract  in  a  single  payment 
also  to  offer  that  customer  a  bona  fide 
option  to  pay  the  fee  for  that  contract  in 
periodic  payments.  The  option  is  "bona 
fide"  if  it  is  not  deliberately  priced  in 
such  a  way  as  to  deter  a  customer  from 
selecting  that  option. 

Disclosures  (section  37.6) 

Content  of  Short  and  Long  Form  of 
Disclosures  in  General 

The  proposed  rule  listed  eight 
disclosures  that  a  bank,  where 
applicable,  was  required  to  give. 


Many  commenters  objected  to  the 
number  of  required  disclosures.  They 
noted  that  banks  already  are  required  to 
provide  disclosures  under  the  TILA  and 
argued  that  the  new  disclosures  were 
too  burdensome  for  banks  and  too 
confusing  for  customers.  Several 
commenters  who  supported  rate,  form, 
and  claims  regulation  similar  to  the 
regulation  of  the  insurance  industry 
challenged  the  usefulness  of  disclosures 
and  criticized  the  OCC  for  relying  too 
heavily  on  disclosures.  For  the  reasons 
we  have  earlier  described,  in  our  view, 
regulation  of  £)CCs  and  DSAs  as  if  they 
were  insurance  products  is  not 
appropriate.  We  agree  with  the 
commenters  who  thought  the  proposed 
•  disclosure  requirements  could  be 
improved,  however. 

"Therefore,  the  final  rule  retains  much 
of  the  content  of  the  disclosures 
prescribed  by  the  proposal,  but  revises 
the  disclosure  process  so  that  it  more 
readily  accommodates  the  methods 
banks  use  to  market  and  sell  DCCs  and 
DSAs.  The  final  rule  specifies  which 
disclosures  must  be  given  at  different 
stages  of  the  marketing  and  sales 
process  and  provides  forms  of 
disclosure  that  serve  as  models  for 
satisfying  the  requirements  of  the  rule. 

In  the  final  rule  the  disclosures  have 
been  reorganized  into  two  types:  a  short 
form  of  disclosure  suitable  for  use  in 
telemarketing  and  various  abbreviated 
written  solicitations,  and  a  more 
detailed  long  form  of  disclosure  that  a 
customer  generally  will  receive  prior  to 
purchasing  the  contract.  A  sample  short 
form  is  provided  as  Appendix  A  to  the 
regulation  and  a  sample  long  form  is 
provided  as  Appendix  B.  Use  of  these 
forms  is  not  mandatory.  A  bank  may 
adjust  the  form  and  wording  of  its 
disclosures  so  long  as  the  requirements 
of  the  regulation  are  met.  Because  many 
of  the  disclosures  will  appear  in  both 
the  short  and  long  form,  we  discuss  the 
short  and  long  form  disclosures 
together. 

Anti-Tying  Disclosuxe 

The  proposed  rule  required  a  bank  to 
inform  the  customer  that  neither  its 
decision  whether  to  approve  a  loan  nor 
the  terms  and  conditions  of  the  loan  are 
conditioned  on  the  purchase  of  a  IX^C 
or  DSA  from  the  bank. 

Commenters  opposed  to  the  anti-tying 
prohibition  also  opposed  the  anti-tying 
disclosure.  Most  of  these  commenters 
contended  that  the  anti-tying  disclosure 
is  necessary  only  if  the  EHCC  or  DSA  is 
being  sold  while  a  customer's 
application  for  credit  is  pending.  If  the 
C)CC  retains  this  disclosure,  they 
recommended  creating  an  exemption  for 
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DCCs  and  DSAs  sold  subsequent  to  the 
extension  of  credit. 

As  described  earlier  in  this 
discussion,  the  final  rule  retains  the 
prohibition  on  tying  either  the 
availability  or  the  tenns  of  credit  to  a 
customer's  purchase  of  a  DCC  or  DSA. 
Because  the  effectiveness  of  the 
prohibition  is  greatly  enhemced  if  the 
customer  knows  that  the  bank  may  not 
tie  DCCs  or  DSAs  to  its  loan  products, 
the  final  nde  also  retains  the 
requirement  that  the  bank  provide  an 
anti-tying  disclosure.  The  disclosure 
appears  in  both  the  short  form  and  long 
form  and,  insofar  as  appropriate,^''  is 
similar  in  content  to  the  anti-tying 
disclosure  required  by  the  insurance 
sales  consumer  protection  rules.  The 
appendices  suggest  a  wording  that  is 
simpler  than  the  text  of  the  proposed 
rule,  however,  and  contain  a  statement 
that  purchase  of  the  product  is  optional 
and  will  not  affect  either  the  bank's 
credit  decision  or  the  terms  of  credit 
already  extended. 

Explanation  of  Effect  of  Debt 
Suspension  Agreement 

Certain  commenters  asserted  that 
there  is  a  potential  for  increased 
customer  confusion  regarding  DSAs 
when  compared  with  credit  disability 
insurance  products  and  DCCs  where 
disability  is  the  triggering  event.  They 
noted  that  these  products  are  similar  to 
DSAs  in  that  they  address  the  health 
status  of  customers  in  relation  to  their 
ability  to  continue  employment.  In 
response  to  these  commenters' 
suggestions,  the  final  rule  requires  a 
bank  to  explain  in  the  long  form  the 
nature  of  a  debt  suspension  agreement. 
The  bank  must  disclose  that  if  a 
customer  activates  the  agreement,  the 
customer's  duty  to  pay  the  loan 
principal  and  interest  is  only  suspended 
and  the  customer  must  fully  repay  the 
loan  after  the  period  of  suspension  has 
expired.  I 

Disclosure  of  the  Amount  of  the  Fee 

The  proposed  rule  required  a  bank  to 
inform  customers  of  the  total  fee  for  the 
DCC  or  DSA. 

Many  commenters  argued  that  it  is 
not  possible  to  compute  the  total  fee  for 
a  DCC  sold  in  connection  with  open-end 
credit  because  the  fee  is  based  on  the 
customer's  outstanding  balance  which 
fluctuates  from  month  to  month.  The 


^' See  12  CFR  14.40(b)(2).  The  insurance  sales 
rules  also  require  a  bank  to  disclose  that  it  may  not 
condition  an  extension  of  credit  on  its  customer's 
not  obtaining  insurance  from  an  entity  unaffiliated 
with  the  bank.  A  similar  disclosure  is  not 
appropriate  in  the  case  of  a  DCC  or  DSA,  since  the 
cicc  or  DSA  must  be  offered  by  the  bank  extending 
the  credit. 


commenters  inged  the  OCC  to  eliminate 
this  disclosure  in  the  case  of  open-end 
credit  or  to  adopt  a  more  flexible 
alternative.  Most  commenters 
recommended  that  an  appropriate 
disclosure  would  be  the  unit-cost 
approach  under  Regulation  Z  or  the 
formula  used  to  compute  the  fee. 

We  agree  that  it  may  be  impracticable 
to  require  disclosure  of  the  amount  of 
the  fee  at  the  time  the  bank  first  solicits 
the  purchase  of  a  DCC  or  DSA, 
particularly  in  the  case  of  open-end 
credit.  The  final  rule  therefore  requires 
a  bank  to  make  disclosures  regarding  the 
amount  of  the  fee  only  in  the  long  form. 
However,  the  disclosure  must  differ 
depending  on  whether  the  credit  is 
open-end  or  closed-end.  In  the  case  of 
closed-end  credit,  the  bank  must 
disclose  the  total  fee.  In  the  case  of 
open-end  credit,  the  bank  must  either: 

(1)  disclose  that  the  periodic  fee  is  based 
on  the  account  balance  multiplied  by  a 
unit-cost  and  provide  the  imit-cost,  or 

(2)  disclose  the  formula  used  to 
compute  the  fee. 

Disclosure  Concerning  Lump  Sum 
Payment  of  Fee 

The  proposed  rule  required  a  bank  to 
disclose  the  method  of  payment, 
including  whether  the  payment  would 
be  collected  in  a  single  payment  or 
periodic  payments,  and  whether  the  fee 
was  included  in  the  loan  amount. 

Only  two  commenters  directly 
addressed  this  disclosure.  One 
commenter  recommended  that  the  OCC 
eliminate  this  disclosure,  and  the 
second  commenter  stated  that  this 
disclosine  would  be  confusing  in  the 
context  of  open-end  credit. 

The  final  rule  modifies  this  disclosure 
to  reflect  the  requirements  in  §  37.5.  As 
modified,  this  disclosure,  which  is 
included  in  both  the  short  and  long 
form,  requires  a  bank  to  disclose,  where 
appropriate,  that  a  customer  has  the 
option  to  pay  the  fee  in  a  single 
payment  or  in  periodic  payments.  This 
disclosure  is  not  appropriate  in  the  case 
of  a  DCC  or  DSA  provided  in  connection 
with  a  home  mortgage  loan,  since,  imder 
the  final  rule,  the  option  to  pay  the  fee 
in  a  single  payment  is  not  available  in 
that  case.  The  rule  also  requires  a  bank 
to  disclose  that  adding  the  fee  to  the 
amount  borrowed  will  increase  the  cost 
of  the  contract. 

Disclosine  Concerning  Lump  Sum 
Payment  of  Fee  With  No  Refund 

The  proposed  rule  required  a  bank  to 
disclose,  if  applicable,  that  the  customer 
is  not  entitled  to  a  refund  of  the 
unearned  portion  of  the  fee  in  the  event 
the  customer  terminates  the  contract  or 
prepays  the  loan  prior  to  the  scheduled 


termination  date,  and  that  the  customer 
has  the  option  of  purchasing  a  DCC  or 
DSA  that  provides  for  a  refund  in  those 
circumstances. 

A  few  commenters  urged  the  OCC  to 
clarify  that  this  disclosure  does  not 
apply  to  open-end  credit  accounts 
where  the  fee  is  billed  monthly.  One 
commenter  recommended  that  the  OCC 
replace  this  disclosure  with  a  statement 
as  to  whether  the  customer  will  be 
entitled  to  a  refund  of  the  unearned 
portion  of  the  fee  in  the  event  the 
customer  terminates  the  contract  or 
prepays  the  loan  in  full  prior  to  the 
scheduled  termination  date. 

In  response  to  these  comments,  the 
final  rule  deletes  part  of  this  disclosure 
and  adds  a  new  sentence.  The  revised 
disclosure  appears  in  both  the  short  and 
long  form.  The  final  rule  eliminates  the 
requirement  that  a  bank  must  state 
whether  or  not  the  customer  will  be 
entitled  to  a  refimd  of  the  unearned 
portion  of  the  fee  in  the  event  the 
customer  terminates  the  contract  or 
prepays  the  loan  in  full  prior  to  the 
scheduled  termination  date.  Instead,  if  a 
customer  may  elect  to  pay  the  fee  in  a 
single  payment,  the  rule  requires  a  bank 
to  disclose  that  the  customer  has  the 
option  to  choose  a  contract  with  or 
without  a  refund  provision.  An 
additional  sentence  in  both  the  short 
and  long  form  states  that  prices  of 
refund  and  no-refund  products  are 
likely  to  differ. 

Disclosure  Concerning  Refund  of  Fee 
Paid  in  Lump  Sum 

A  bank's  cancellation  policy  may  be 
a  material  factor  in  a  customer's 
decision  whether  to  purchase  the 
product,  particularly  if  the  customer  has 
elected  to  pay  the  fee  for  a  DCC  or  DSA 
in  a  single  payment  and  also  has  elected 
to  finance  the  fee.  The  final  rule 
accordingly  requires,  at  §  37.5,  that  (for 
DCCs  or  DSAs  associated  with  loans 
other  than  residential  mortgage  loans)  if 
a  bank  permits  a  customer  to  pay  the  fee 
in  a  single  payment  and  to  add  the  fee 
to  the  amount  borrowed,  the  bank  must 
disclose  the  bank's  cancellation  policy. 
This  disclosure  is  required  in  both  the 
short  and  long  form.  It  apprises  the' 
customer  that  the  DCC  or  DSA  may  be 
canceled  at  any  time  for  a  refund, 
within  a  specified  number  of  days  for  a 
full  refund,  or  at  any  time  with  no 
refund.  The  method  the  bank  uses  to 
calculate  any  refund  due  is  addressed  in 
§  37.4(b). 

Disclosure  Concerning  Whether  Use  of 
Credit  Line  Is  Restricted 

The  proposed  rule  required  a  bank  to 
inform  a  customer  if  the  customer's 
activation  of  the  contract  would  prohibit 
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the  customer  from  incuiring  additional 
charges  or  using  the  credit  line. 

Only  two  commenters  addressed  this 
disclosure.  One  commenter  contended 
that  the  phrase  "activation  of  the  debt 
cancellation  contract"  might  be 
ambiguous  and  suggested  that  the  OCC 
clarify  that  this  phrase  refers  to  the 
customer's  assertion  of  the  right  to 
cancel  or  suspend  payments  on  the 
debt.  The  second  commenter 
recommended  that  the  OCC  amend  this 
disclosure  to  state  that  it  does  not  apply 
to  closed-end  loans. 

The  final  rule  retains  this  disclosure, 
but  only  in  the  long  form  because  the 
information,  while  relevant  to  the 
customer's  final  decision  to  purchase  a 
DCC  or  DSA,  is  not  necessarily  central 
to  the  customer's  initial  evaluation  of 
the  product. 

Disclosure  Concerning  Termination  of  a 
DCC  or  DSA 

The  proposed  rule  required  a  bank  to 
explain  the  circumstances  imder  which 
a  customer  or  the  bank  could  terminate 
the  contract  if  termination  is  permitted 
during  the  lifie  of  the  loan. 

Two  commenters  inged  the  OCC  to 
eliminate  this  disclosure.  One  of  these 
commenters  argued  that  it  was 
unnecessary  and  burdensome  and 
recommended  that  the  OCC  require  this 
information  to  be  contained  in  the  DCC, 
provided  the  customer  has  30  days 
within  which  to  cancel  the  DCC.  The 
final  rule  retains  this  disclosure,  but 
requires  it  only  in  the  long  form. 

Additional  Disclosures  To  Be  Provided 

The  final  rule  adds  a  disclosure  in  the 
short  form  requiring  banks  to  inform 
consiuners  that  the  bank  will  provide 
additional  information  before  the 
customer  is  required  to  pay  for  the 
product.  The  adjustments  made  in  the 
rule  to  accommodate  marketing 
practices  that  do  not  lend  themselves  to 
detailed  disclosines  mean  that  some 
important  information  will  not  be 
conveyed  when  the  bank  first  solicits 
the  purchase  of  a  DCC  or  DSA.  This 
disclosine  apprises  the  customer  that 
more  information  will  be  available  for 
consideration  before  the  customer  is 
obligated  to  pay  for  the  product. 

Disclosure  Pertaining  to  Eligibility 
Requirements,  Conditions,  and 
Exclusions 

The  proposed  rule  required  a  bank  to 
.  describe  any  material  limitations 
relating  to  Uie  DCC  or  DSA. 

Many  commenters  objected  to  this 
disclosure,  and  the  majority  of  them 
urged  the  OCC  to  eliminate  it.  They 
contended  that  the  term  "material 
limitations"  is  ambiguous  and  creates 


the  potential  for  litigation  over  its 
meaning. 

Several  commenters  noted  that  the 
"material  limitations"  are  included  in 
the  contract  that  is  mailed  to  the 
customer.  They  said^that  almost  all  of 
the  provisions  of  a  EKX  impact  in  some 
way  on  the  customer's  ability  to  collect 
benefits  and  these  limitations  are 
therefore  so  lengthy  that  they  are  not 
suitable  for  disclosures  apart  fi'om  the 
contract.  Commenters  recommended  a 
number  of  alternatives,  including 
modifying  the  required  timing  ofthe 
disclosiu^  and  permitting  a  bank  to  refer 
the  customer  to  the  contract  for  a 
description  of  its  limitations. 

The  final  rule  retains  this  disclosure. 
The  DCC  and  DSA  contracts  we  have 
reviewed  often  contain  provisions 
imposing  requirements  on  a  customer's 
eligibility  to  claim  benefits  imder  the 
contract,  or  conditions  or  exclusions 
that  could  effectively  preclude  the 
customer  from  obtaining  those  benefits. 
Examples  include:  imposing  a  waiting 
period  before  a  customer  may  activate 
benefits;  limiting  the  number  of 
payments  a  customer  may  defer; 
limiting  the  term  of  coverage  to  a 
specific  number  of  months;  limiting  the 
maximmn  amount  of  indebtedness  the 
bank  will  cancel;  or  terminating 
coverage  when  the  customer  reaches  a 
particular  age.  Knowledge  of  these 
limitations  may  be  dispositive  to  the 
customer's  decision  whether  to 
pinchase  the  product.  Moreover, 
disclosing  them  may  enable  the  bank  to 
avoid  sales  practices  that  could  subject 
it  to  substantial  reputation  or  litigation 
risk. 

We  have  modified  the  disclosure 
significanUy,  however,  to  address  the 
concerns  expressed  by  the  commenters. 
In  both  the  short  and  long  form,  the 
final  rule  replaces  the  phrase  "material 
limitations"  with  the  phrase  "eligibility 
requirements,  conditions  and 
exclusions"  and  requires  a  bank  to 
disclose  that  these  features  could 
prevent  a  customer  from  receiving 
benefits  imder  the  contract.  The  content 
of  the  short  and  long  form  may  vary, 
depending  on  whether  a  bank  elects  to 
provide  a  summary  of  the  conditions 
and  exclusions  in  the  long  form 
disclosures  or  refer  the  customer  to  the 
pertinent  paragraphs  in  the  contract. 
The  short  form  requires  a  bank  to 
instruct  the  customer  to  read  carefully 
both  the  long  form  disclosures  and  the 
contract  for  a  full  explanation  of  the 
terms  of  the  contract.  In  response  to 
conunenters'  suggestions,  the  long  form 
gives  a  bank  the  option  of  either 
separately  summarizing  the  limitations 
or  advising  the  customer  that  a  complete 
explanation  of  the  eligibility 


requirements,  conditions,  and 
exclusions  is  available  in  the  contract 
and  identifying  the  paragraphs  where  a 
customer  may  find  that  information. 

Disclosure  Concerning  Procedures 

The  proposed  nUe  required  a  bank  to 
describe  the  procedures  a  customer 
must  follow  to  notify  the  bank  that  a 
triggering  event  has  occurred. 

Several  commenters  contended  that 
disclosing  this  information  would  be 
lengthy  and  cumbersome,  particularly  if 
the  DCC  was  offered  in  connection  with 
a  credit  card  or  other  marketing  material 
where  available  space  is  limited.  Some 
of  these  commenters  urged  the  OCC  to 
eliminate  this  disclosure  while  others 
proposed  permitting  a  bank  to  deliver 
this  information  to  a  customer  post-sale. 

We  agree  that,  while  this  information 
is  relevant  to  a  customer  who  has 
purchased  the  contract  and  wishes  to 
activate  the  debt  suspension  or  debt 
cancellation  feature,  it  is  unlikely  to  be 
a  factor  in  the  customer's  decision 
whether  to  purchase  the  product. 
Therefore,  the  final  rule  eliminates  the 
requirement  for  this  disclosure. 

Disclosure  Requirements;  Timing  and 
Method  of  Disclosures  (Section  37.6(c)) 

The  proposal  required  a  bank  to 
provide  certain  disclosures  to  a 
customer  before  the  customer  completes 
the  purchase  of  a  DCC  or  DSA.  It  also 
required  that  the  disclosures  be  made  in 
writing,  or  electronically,  if  done  in  a 
manner  consistent  with  the 
requirements  of  the  Electronic 
Signatures  in  Global  and  National 
Commerce  Act  (15  U.S.C.  7001  et  seq.) 
(E-Sign). 

Most  commenters  objected  to  the 
requirement  that  the  disclosures  be 
made  in  writing  as  impracticable  where 
a  bank  advertises  or  solicits  the 
purchase  of  DCCs  or  DSAs  through 
telemarketing,  so-oalled  "take  one" 
applications,  statement  inserts,  and 
direct  mail  solicitations.  Commenters 
recommended  a  variety  of  alternatives 
to  the  proposal,  including  mailing 
written  disclosures  to  the  customer 
vdthin  a  prescribed  number  of  days  or 
permitting  the  customer  to  cancel  the 
product  without  charge.  A  number  of 
commenters  urged  the  OCC  to  adopt  the 
approach  of  Regulation  Z,  which 
permits  a  bank  to  make  limited  initial 
disclosures  in  the  case  of  open-end 
credit  if  the  bank  provides  the  full 
disclosures  before  the  customer  is 
obligated  to  pay,  and  permits  oral 
disclosures  in  certain  cases. 

The  final  rule  makes  significant 
modifications  in  the  timing  and  method 
requirements.  It  addresses  the  concerns 
raised  by  the  commenters  by 
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establishing  different  timing  and 
method  requirements  for  short  form  and 
long  form  disclosures.  Creating  two 
separate  forms  also  eliminates  the  need 
for  banks  to  provide  the  most  detailed 
and  complicated  information — 
information  about  eligibility 
requirements,  conditions,  and 
exclusions  that  limit  the  customer's 
ability  to  obtain  benefits — in  the  short 
form. 

Section  37.6(c)(1)  requires  a  bank  to 
disclose  certain  information  in  the  short 
form  orally  at  the  time  the  bank  first 
solicits  the  purchase  of  a  contract. 
Section  37.6(c)(2)  requires  a  bank  to 
disclose  the  applicable  information  in 
the  long  form  in  writing  before  the 
customer  completes  the  purchase  of  the 
contract.  However,  if  the  bank  solicits  a 
customer's  purchase  of  a  DCC  or  DSA  in 
person — for  example,  at  the  time  the 
customer  applies  for  credit  in  person — 
then  the  baiik  must  also  provide  the 
long  form  disclosures  in  writing  at  that 
time. 

The  final  rule  creates  special 
exceptions  for  transactions  by 
telephone,  solicitations  through  written 
materials  such  as  mail  inserts  or  "take 
one"  applications,  and  electronic 
transactions.  The  first  exception,  in 
§  37.6(c)(3),  addresses  the  concern  that 
lengthy  disclosures  are  not  practical  for 
solicitations  via  telemarketing.  Under 
the  telemarketing  exception,  banks  may 
give  the  short  form  disclosures  orally, 
provided  they  mail  the  written 
disclosures  within  3  days  after  the 
telephone  solicitation.  "These 
telemarketing  provisions  are  similar  to 
those  in  the  insurance  sales  consumer 
protection  rules  with  which  banks  are 
already  familiar.  ^^  The  rule  requires  that 
the  customer  have  an  opportunity  to 
review  the  more  detailed  information 
before  being  obligated  to  pay  for  the 
contract. 

The  second  exception,  in  §  37.6(c)(4), 
is  for  written  solicitations  such  as  mail 
inserts  and  "take  one"  appUcations. 
Similar  to  the  telemarketing  exception, 
it  permits  a  bank  to  give  only  the  short 
form  disclosures  in  mail  inserts  or  "take 
one"  applications  where  space  is^ 
limited,  provided  the  bank  mails  the 
written  disclosures  within  3  days  after 
the  customer  contacts  the  bank  to 
respond  to  the  solicitation.  The  effect  of 
this  exception  is  the  same  as  the  effect 
of  the  provision  in  the  insiuance  sales 
consimier  protection  rules  that  covers 
mail  and  "take  one"  solicitations.  No 
oral  disclosures  are  required  and  the 
short  form  disclosures  may  be  made  in 
this  written  material... 


The  third  exception,  in  §  37.6(c)(5), 
permits  disclosures  to  be  made 
electronically  in  a  manner  consistent 
with  the  reqtiirements  of  E-Sign. 

Form  of  Disclosures  (Section  37.6(d)) 

Proposed  §  37.6(c)  required 
disclosures  to  be  clear,  conspicuous, 
readily  understandable,  and  designed  to 
call  attention  to  the  nature  and 
significance  of  the  information 
provided. 

The  only  commenter  that  addressed 
the  form  of  the  disclosures  thought  that 
Regulation  Z  sets  forth  a  standard  for 
disclosures  and  that  a  new  standard  is 
unnecessary. 

In  our  view,  however,  the  better 
model  for  requirements  as  to  form  is 
part  14  of  the  OCC's  rules,  which 
governs  products  that  are  often 
marketed  and  sold  using  methods 
similar  to  the  methods  used  to  market 
and  sell  DCCs  and  DSAs.  Accordingly, 
the  final  rule  modifies  this  provision  so 
that  its  text  is  more  similar  to  part  14.^9 
Section  37.7(d)(1)  therefore  requires  that 
the  disclosures  must  be  simple,  direct, 
readily  understandable  and  designed  to 
call  attention  to  the  nature  and 
significance  of  the  information 
provided.  Section  37.7(d)  requires  that 
the  disclosures  must  be  meaningful.  The 
examples  of  methods,  such  as  spacing 
and  type  style,  that  a  bank  could  use  to 
satisfy  the  requirements  for  the  form  of 
disclosures  have  not  been  changed. 

Advertisements  and  Other  Promotional 
Material  for  Debt  Cancellation  Contracts 
and  Debt  Suspension  Agreements 
(Section  37.6(e)) 

As  described  earlier,  the  final  rule 
conforms  more  closely  with  part  14^° 
because  it  covers  advertising  and 
promotional  material.  See  §  37.3(b). 
Accordingly,  the  final  rule  adds  a  new 
subsection  (e)  requiring  that  short  form 
disclosures  must  be  made  in 
advertisements  and  promotional 
material  for  DCCs  imless  the  advertising 
and  promotional  material  is  of  a  general 
nature  describing  or  listing  the  services 
or  products  offered  by  the  bank. 

Affirmative  Election  to  Purchase  and 
Acknowledgment  of  Receipt  of 
Disclosures  Required  (Section  37.7  ) 

Proposed  §  37.4  required  that  the 
customer  affirmatively  elect  to  purchase 
a  DCC  or  DSA  in  writing  in  a  docvunent 
that  was  separate  fi-om  the  dociunents 
pertaining  to  the  credit  transaction.  The 
proposal  permitted  the  acknowledgment 
to  be  made  electronically  if  the  bank 


complied  with  the  requirements  of  E- 

Most  of  the  conunenters  who 
addressed  this  provision  opposed  it 
because,  they  said,  the  written  election 
would  have  the  effect  of  curtailing  or 
prohibiting  ciurent  marketing  practices. 
They  urged  the  OCC  to  eliminate  these 
requirements  or  to  modify  them  to 
permit  oral  elections  with  certain 
safeguards. 

Several  conunenters  stressed  that 
requiring  separate  documents  also 
would  create  significant  compliance 
difficulties  in  the  case  of  "take  one" 
credit  applications  where  space  is 
limited  to  a  single  sheet  of  paper,  and 
in  the  case  of  auto  financing,  where 
procedures  are  not  as  readily  monitored 
by  the  bank.  Many  conunenters 
contended  that  this  provision  was  not 
consistent  with  the  TILA,  which  permits 
a  customer's  affirmative  election  to  be  in 
the  same  dociunent  as  the  loan  contract. 

The  final  rule  retains  the  requirement 
that  the  bank  obtain  the  customer's 
affirmative  election  to  purchase  a  DCC 
or  DSA  before  obligating  the  customer  to 
pay  for  the  product.  We  have  made 
substantial  revisions,  however,  to 
address  the  commenters'  concerns  about 
the  effects  of  the  proposed  requirements 
on  methods  widely  used  to  market  DCCs 
and  DSAs  and  to  conform  the  nUe  with 
the  insurance  sales  regulations  with 
which  banks  already  are  familiar.  The 
final  rule  also  adds  a  requirement,  like 
that  contained  in  the  insurance  sales   "" 
regulations,  that  the  bank  obtain  a 
customer's  written  acknowledgment  of 
receipt  of  the  disclosures  required  by 
§37.6.31 

In  the  case  of  telephone  solicitations, 
the  final  rule  permits  the  customer's 
affirmative  election  to  be  made  orally, 
provided  the  bank:  (1)  Maintains 
sufficient  dociunentation  to  show  that 
the  customer  received  the  short  form 
disclosiu^s  and  then  affirmatively 
elected  to  purchase  the  contract;  (2) 
mails  the  affirmative  written  election 
and  written  acknowledgment,  together 
with  the  long  form  disclosures  to  the 
customer  within  3  business  days  ahet 
the  telephone  solicitation,  and 
maintains  sufficient  documentation  to 
show  that  it  made  reasonable  efforts  to 
obtain  the  docimients  from  the 
customer;  and  (3)  permits  the  customer 
to  cancel  the  purchase  of  the  contract 
without  penalty  within  30  days  after  the 
bank  has  mailed  the  long  form 
disclosures  to  the  customer. 

In  the  case  of  solicitations  conducted 
through  written  materials  such  as  mail 
inserts  or  "take  one"  applications,  the 
final  rule  permits  the  bank  to  provide 


•"^  12  CFR  14.40(c^3). 


^See\2  CFR  14.40(c)(5)  and  (6). 
^oSee  12  CFR  14.40(d). 


3'  See  12  CFR  14.40(c)(7). 
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only  the  short  form  disclosures  in  the 
written  materials,  provided  the  bank 
mails  the  acknowledgment  of  receipt  of 
disclosiues  and  the  long  form 
disclosures  to  the  customer  within  3 
business  days,  beginning  on  the  first 
business  day  after  the  customer  contacts 
the  bank  or  otherwise  responds  to  the 
solicitation.  The  bank  may  not  obligate 
the  customer  to  pay  for  the  contract 
until  after  the  hank  receives  the 
customer's  written  acknowledgment  of 
receipt  of  disclosures,  unless  the  bank: 
(1)  Maintains  sufficient  documentation 
to  show  that  the  bank  provided  the 
acknowledgment  of  receipt  of 
disclosures  to  the  customer  as  required 
by  this  section;  (2)  maintains  sufficient 
dociunentation  to  show  that  the  bank 
made  reasonable  efforts  to  obtain  from 
the  customer  a  written  acknowledgment 
of  receipt  of  the  long  form  disclosures; 
and  (3)  permits  the  customer  to  cancel 
the  purchase  of  the  contract  without 
penalty  vnthin  30  days  after  the  bank 
has  mailed  the  long  form  disclosures  to 
the  customer. 

The  final  rule  also  eliminates  the 
requirement  that  the  customer's  election 
to  purchase  be  in  a  separate  document, 
and  thus  better  harmonizes  this 
provision  with  the  requirements  of  the 
TILA.32  Similarly,  the  rule  imposes  no 
requirement  that  the  customer's  written 
acknowledgment  of  receipt  of 
disclosures  be  in  a  separate  document. 
The  final  rule  clarffies  that  the  standard 
for  the  form  of  the  election  and 
acknowledgment  information  is  the 
same  as  for  the  form  of  disclosures 
(which  is  also  the  same  standard 
contained  in  part  14  of  our  rules).  The 
information  must  be  conspicuous, 
simple,  direct,  readily  imderstandable, 
and  designed  to  call  attention  to  their 
significance.  The  rule  also  adds  a 
statement  that  the  election  and 
acknowledgment  will  satisfy  these 
standards  if  they  conform  with  the 
requirements  in  §  37.6. 

Finally,  the  provision  in  proposed 
§  37.4  permitting  the  customer's 
affirmative  election  to  be  made 
electronically  has  been  moved  to 
§  37.7(d)  and  modffied  to  include  the 
customer's  acknowledgment  of  receipt 
of  the  disclosures. 


^'  Regiilation  Z  permits  a  creditor  to  exclude  from 
the  finance  charge  the  charge  or  premium  paid  for 
voluntary  debt  cancellation  coverage  provided 
certain  conditions  are  met.  One  of  those  conditions 
requires  that  the  consumer  sign  or  initial  an 
affirmative  written  request  for  coverage  after 
receiving  the  disclosures  required  by  Regulation  Z, 
but  there  is  no  requirement  that  the  affirmative 
written  request  be  qontained  in  a  separate 
document.  See  12  CFR  226.4(d)(3)(i)(C). 


Safety  and  Soundness  Requirement 
(Section  37.8) 

The  OCC's  prior  regulation  on  DCCs 
(12  CFR  7.1013)  permitted,  but  did  not 
require,  banks  to  establish  the  reserves 
necessary  to  enable  them  to  enter  into 
DCCs.  The  proposed  rule  required 
national  banks  to  establish  a  separate 
loss  reserve  and  to  maintain  the  reserve 
at  a  level  adequate  to  conduct  this 
business  in  a  safe  and  sound  manner.  As 
an  alternative,  the  proposed  rule  also 
permitted  a  national  bank  to  obtain 
third-party  insurance  to  cover  "expected 
losses." 

The  commenters  were  divided  about 
whether  the  (X!C  should  retain  the 
proposed  requirement  for  an 
"identifiable  loss  reserve."  Some 
commenters,  however,  pointed  out  that 
the  reserve  requirement,  as  drafted,  may 
not  accurately  reflect  current  accounting 
practices  and  the  standards  established 
by  generally  accepted  accounting 
principles  for  recording  the  income  and 
liabilities  associated  with  DCCs  and 
DSAs.  One  commenter,  for  example, 
said  that  the  OCC  should  distinguish- 
between  reserve  requirements  for  DCCs, 
which  are  based  on  future  losses  in  the 
credit  accoimts  and  already  included  in 
the  loan  loss  reserves,  and  DSAs,  which 
need  only  address  foregone  interest 
payments.  This  commenter  also  said 
that  losses  on  the  two  types  of  products 
may  vary  widely  and  that  banks  should 
be  permitted  to  reserve  separately  on 
each. 

The  OCC's  recent  supervisory 
experience  indicates  that  methodologies 
for  recognizing  losses  may  appropriately 
vary  depending  on  whether  the  product 
requires  the  bank  to  forgive  the  debt  or 
only  forego  interest  income  for  a  period 
of  time.  "These  methodologies  vary 
further  and  are  more  complex  if  the 
product  has  both  debt  cancellation  and 
debt  suspension  features  or  if  the  bank 
securitizes  the  loans  associated  with  the 
DCCs  or  DSAs. 

For  these  reasons,  we  have  concluded 
that  the  loss  reserve  requirement 
contained  in  the  proposal  is  not 
sufficientiy  flexible  to  permit 
appropriate  management  and  recording 
of  anticipated  losses  in  the  variety  of 
sitiiations  that  occur  in  actual  practice. 
Accordingly,  the  final  rule  replaces  that 
requirement  with  a  requirement  that 
banks  must  establish  and  maintain 
effective  risk  management  and  control 
processes  over  its  DCCs  and  DSAs.  Such 
processes  include  appropriate 
recognition  and  financial  reporting  of 
income,  expenses,  assets,  liabitities,  and 
appropriate  treatment  of  all  expected 
and  imexpected  losses  associated  with 
the  products.  The  final  rule  also 


requires  a  bank  to  assess  the  adequacy 
of  its  internal  control  and  risk 
mitigation  activities,  which  would 
include,  if  appropriate,  the  bank's 
purchase  of  third-party  insurance,  in 
view  of  the  nature  and  scope  of  its  DCC 
and  DSA  programs. 

IV.  Summary  of  the  Final  Rule 

New  part  37  defines  the  relevant 
terms,  including  "debt  cancellation 
contract"  and  "debt  suspension 
agreement." 

The  rule  prohibits  certain  practices 
for  banks  that  provide  DCCs  or  DSAs. 
These  practices  are:  tying  the  approval 
or  terms  of  an  extension  of  credit  to  a 
customer's  purchase  of  a  DCC  or  DSA; 
engaging  in  misleading  advertisements 
or  practices;  retaining  a  right  to  modify 
a  T)CC  or  DSA  imilaterally,  imless  the 
modification  benefits  the  customer  or 
the  customer  has  a  reasonable 
opportunity  to  cancel  without  penalty; 
and  charging  a  single,  lump-sum  fee  for 
a  DCC  or  DSA  issued  in  connection  with 
a  residential  mortgage  loan. 

The  rule  permits  a  bank  to  offer  a  DCC 
or  DSA  that  makes  no  provision  for  a 
refund  of  fees  but,  if  the  bank  does  so, 
it  also  must  offer  the  customer  a  bona 
fide  option  to  buy  the  product  that 
includes  a  refund  featiire. 

For  loans  other  than  residential 
mortgage  loans,  the  bank  may  offer  the 
customer  the  option  of  paying  the  fee  for 
the  associated  DCC  or  DSA  in  a  single, 
lump  siun;  but  if  it  does,  it  also  must 
offer  a  bona  fide  option  of  paying  the  fee 
for  that  contract  in  monthly  or  other 
periodic  payments.  If  the  bank  offers  the 
option  to  finance  the  single  payment 
fee,  it  must  disclose  to  the  customer 
whether  the  customer  may  cancel  the 
product  and  receive  a  refund  and  any 
time  limits  that  apply  to  the  customer's 
right  to  cancel. 

The  rule  also  requires  that  national 
banks  disclose  certain  information  to 
their  customers.  The  rule  accommodates 
the  methods  that  national  banks  use  to 
market  DCCs  and  DSAs  by  permitting 
the  use  of  abbreviated  disclosures  in 
marketing  circumstances — including 
telephone  solicitations  and  "take  one" 
applications — where  full  disclosure  of 
the  terms  most  relevant  to  the 
consumer's  decision  to  purchase  is  not 
practicable. 

The  abbreviated  or  "short  form" 
disclosures  that  the  rule  requires 
include: 

•  Disclosure  that  the  decision  to  buy 
a  DCC  or  DSA  is  optional  and  whether 
or  not  the  customer  purchases  the 
product  will  not  affect  the  customer's 
application  for  credit  or  terms  of  any 
existing  loan; 
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•  Disclosure  that  if  a  no-refund 
product  is  offered,  a  product  with  a 
refund  feature  also  is  available; 

•  Disclosiue  for  DCCs  or  DSAs 
offered  in  connection  with  loans  other 
than  residential  mortgage  loans,  that  if 
the  customer  may  elect  to  finance  a 
single  payment,  lump  siun  fee,  the 
customer  also  has  the  option  to  pay  the 
fee  in  periodic  payments,  and  a 
statement  about  the  effect  of  the 
customer's  cancellation  of  the  DCC  or 
DSA  before  expiration  of  the  term  of  the 
loan; 

•  A  statement  that  the  customer  will 
receive  additional  information  before 
being  obligated  to  pay  for  the  DCC  or 
DSA;  and 

•  A  statement  that  certeun  eligibility 
requirements,  conditions,  and 
exclusions  apply  that  may  affect  the 
customer's  ability  to  claim  benefits 
under  the  DCC  or  DSA  are  described 
more  fully  in  the  "long-form" 
disclosures  that  the  rule  also  requires. 

The  "long-form"  disclosures  may  be 
given  after  the  bank's  initial  marketing 
occurs  but  generally  must  be  given  prior 
to  the  completion  of  the  sale  of  the 
product.  If  the  solicitation  occurs  when 
the  customer  applies  for  credit  in 
person,  then  the  long  form  disclosures 
must  be  given  at  that  time.  The 
information  required  to  be  disclosed  in 
the  long  form  includes: 

•  Disclosure  that  the  decision  to  buy 
a  DCC  or  DSA  is  optional  and  whether 
or  not  the  customer  piu-chases  the 
product  will  not  affect  the  customer's 
application  for  credit  or  terms  of  any 
existing  loan; 

•  Disclosiu^  that  in  the  case  of  a  DSA, 
the  DSA  only  suspends,  and  does  not 
cancel,  the  customer's  obligation  to  pay 
the  associated  debt; 

•  Disclosiire,  if  applicable,  that  the 
customer  may  not  incur  additional 
charges  under  its  loan  agreement  if  the 
DCC  or  DSA  is  activated; 

•  An  explanation  of  the 
cirounstances  in  which  the  customer 
has  the  right  to  cancel  the  E)CC  or  DSA; 
and 

•  A  description  of  any  applicable 
eligibility  requirements,  conditions,  or 
exclusions,  which  may  be  provided 
either  in  the  disclosure  form  itself  or  by 
reference  to  particular  provisions  of  the 
DCC  or  DSA. 

The  disclosure  requirements  are 
complemented  by  a  requirement  that  a 
national  bank  generally  obtain  the 
customer's  written  acluiowledgment  of 
his  or  her  receipt  of  the  required 
disclosures  and  an  affirmative  election 
to  purchase  the  DCC  or  DSA  before 
completing  the  sale.  Like  the  disclosure 
requirements,  these  provisions  of  the 
rule  are  also  tailored  to  acconunodate 


the  use  of  sales  methods — such  as  by 
telephone — where  immediate  receipt  of 
a  written  acknowledgment  is  not 
practicable. 

The  rule  requires  that  disclosures  and 
acknowledgments  and  affirmative 
elections  be  presented  in  a  form  that  is 
simple,  direct,  readily  imderstandable, 
and  designed  to  call  attention  to  the 
natiue  and  significance  of  the 
information  provided.  Disclosvues  must 
also  be  meaningful,  and  the  rule  gives 
examples  of  methods — such  as  spacing 
and  type  styles — that  may  be  used  to 
satisfy  that  standard. 

Appendices  to  the  rule  contain  the 
two  sample  forms  of  disclosure:  the 
"short  form"  for  use  in  situations  where 
the  abbreviated  disclosures  may  be 
used,  and  the  "long  form"  for  use 
thereafter  to  ensure  that  the  customer  is 
adequately  informed  about  the  key 
terms  of  the  DCC  or  DSA  prior  to 
completing  the  purchase.  Banks  are 
required  to  make  only  the  disclosures 
that  are  appropriate  to  the  product 
offered.  The  forms  of  disclosure  are 
illustrative  of  the  wording  and  format  a 
bank  could  use  to  comply  with  the 
rule's  disclosure  requirements.  Banks 
that  make  disclosures  in  a  form 
substantially  similar  to  the  forms 
provided  in  the  rule  will  be  deemed  to 
satisfy  the  disclosiu-e  requirements. 
These  particular  forms  are  not 
mandatory,  however,  and  a  bank  may 
elect  to  use  different  wording  or  a 
different  format,  as  long  as  the  approach 
chosen  satisfies  the  substance  of  the 
applicable  requirements. 

Finally,  the  rule  contains  a  safety  and 
soundness  requirement  that  a  national 
bank  that  offers  DCCs  or  DSAs  must 
manage  the  risks  associated  v\rith  these 
products  in  accordance  with  safe  and 
sound  banking  principles. 

The  rule  also  requires  a  bank  to 
establish  and  maintain  effective  risk 
management  and  control  processes, 
including  appropriate  recognition  and 
financial  reporting  of  income,  expenses, 
assets,  and  liabilities  associated  with  the 
products  and  adequate  internal  control 
and  risk  mitigation  measures. 

Effective  Date 

Two  commenters  requested  that  the 
OCC  delay  the  effective  date  of  the  final 
rule  until  one  year  from  the  date  of  its 
publication.  Another  commenter 
requested  a  delayed  effective  date  of  six 
months  to  a  year.  Each  of  these 
commenters  stressed  that  the  rule  will 
require  banks  that  ciurently  offer  DCCs 
and  DSAs  to  review  their  programs, 
"create  new  forms,  and  train  employees 
to  comply  with  new  procedures.  One 
commenter  thought  that  the  adjustments 
to  marketing  and  methods  necessary  to 


implement  the  regulations  governing 
DCCs  would  be  comparable  to  those 
required  to  implement  the  consiuner 
protections  for  bank  sales  of  insurance, 
which  also  required  new  disclosures. 
Part  14  originally  had  an  effective  date 
of  120  days,  but  that  transition  period 
was  later  extended  to  a  total  of  nine 
months. 

The  final  rule  has  a  delayed  effective 
date  of  nine  months.  We  agree  with  the 
commenters  that  we  should  be  guided 
by  our  experience  in  implementing  part 
14.  The  final  rule  requires  two  types  of 
disclosures  and  prohibits  a  number  of 
practices  that  currently  are  not  barred. 
Furthermore,  unlike  the  sale  of 
insurance  products,  DCCs  and  DSAs  are 
offered  in  connection  with  an  extension 
of  credit,  which  will  require  banks  to 
coordinate  the  disclosures  in  the  final 
rule  with  disclosiu^s  they  are  required 
to  make  under  TILA. 

V.  Regulatory  Analysis 

A.  Paperwork  Reduction  Act 

In  accordance  with  the  requirements 
of  the  Paperwork  Reduction  Act  of  1995, 
the  OCC  may  not  conduct  or  sponsor, 
and  a  respondent  is  not  required  to 
respond  to,  an  information  collection 
unless  it  displays  a  ciurently  valid 
Office  of  Management  and  Budget 
(OMB)  control  niunber. 

The  OCC  submitted  the  collection  of 
information  requirements  contained  in 
the  notice  of  proposed  rulemaking  to  the 
Office  of  Management  and  Budget 

(OMB)  for  review  and  received 
approval  under  OMB  Control  Niunber 
1557-0224. 

The  revision  of  the  collection  of 
information  requirements  contained  in 
this  final  rule  have  been  submitted  to 
the  OMB  for  review. 

The  final  rule  retains  much  of  the 
content  of  the  disclosures  prescribed  by 
the  proposed  rule,  but  revises  the 
disclosure  process  so  that  it  more 
readily  accommodates  the  methods 
banks  use  to  market  and  sell  DCCs  and 
DSAs.  The  final  rule  specifies  which 
disclosures  must  be  given  at  different 
stages  of  the  marketing  and  sales 
process. 

The  final  rule  provides  two  forms  of 
disclosiu^  that  serve  as  models  for 
satisfying  the  requirements  of  the  rule. 
Those  two  disclosure  forms  are  set  forth 
in  appendices  to  the  final  rule. 
Appendix  A  sets  out  a  short  form  of 
disclosure  suitable  for  use  in 
~  telemarketing  and  various  written 
solicitations,  while  Appendix  B 
provides  a  more  detailed  long  form  of 
disclostue  that  a  customer  generally  will 
receive  prior  to  purchasing  the  contract. 
Use  of  the  forms  is  not  mandatory.  A 
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bank  may  adjust  the  form  and  wording 
of  its  disclosures  so  long  as  the 
requirements  of  the  regulation  are  met. 

The  final  rule  generally  requires  a 
bank  to  disclose  information  about  a 
DCC  or  DSA  orally  in  the  short  form  and 
in  writing  in  the  long  form.  In  the  case 
of  solicitations  through  written 
materials  such  as  mail  inserts  or  "take 
one"  applications,  however,  the  bank 
may  provide  the  short  form  disclosures 
in  writing.  The  final  rule  also  permits  . 
short  and  long  form  disclostues  to  be 
made  electronically. 

Conunents  Received 

The  OCC  received  two  comments 
regarding  the  burden  imposed  by  the 
proposed  rule.  Both  commenters  stated 
that  the  amount  of  time  required  to 
develop  the  required  disclosures  was 
greater  than  the  OCC's  estimate  of  10 
hours.  The  first  commenter,  a  large 
nationad  bank,  stated  that  developing 
the  required  disclosures  would  involve 
approximately  25  hours  to  consider 
legal,  operational,  £md  marketing  issues. 
However,  if  the  disclosures  were 
modified  in  accordance  with  the 
recommendations  in  its  comment  letter, 
the  conunenter  estimated  that  the 
amount  of  time  would  be  approximately 
15  hours.  We  believe  that  modifications 
to  the  timing  and  manner  of  the 
required  disclosiues  address  most  of  the 
commenter's  objections. 

Notwithstanding  these  changes,  upon 
further  consideration  of  the  paperwork 
btu-dens  likely  to  be  imposed  as  a  result 
of  the  final  rule,  the  OCC  has  estimated 
that  the  btuden  imposed  on  the  average 
national  bank  offering  DCCs  and  DSAs 
is  likely  to  be  24  hours  per  bank. 

The  second  commenter  mentioned  the 
increased  burden  associated  with  the 
requirements  that  the  disclosures  be  in 
writing  and  separate  from  the  loan 
application.  The  commenter  contended 
that,  particularly  for  credit  cards  banks, 
the  total  cost  of  creating,  print,  and 
distributing  new  forms  could  outweigh 
any  benefit  a  national  bank  might  gain 
from  selling  DCCs  and  DSAs.  As 
described  in  the  discussion  above, 
modifications  in  the  proposed  rule 
eliminate  the  separate  dociunent 
requirement  and  permit  oral  disclosure 
in  certain  cirounstances.  In  addition, 
we  believe  that  the  9-month  delayed 
effective  date  will  enable  banks  to 
minimize  costs.  They  should  have 
sufficient  lead  time  to  deplete  their 
current  supply  of  forms,  revise  forms  to 
be  used  once  the  rule  becomes  effective, 
and  include  the  required  disclosure  in 
their  next  print  run. 


Disclosure  Requirements 

Section  37.6  requires  a  bank  to 
provide  the  following  disclosures,  as 
appropriate: 

•  Anti-tying  disclosure — ^The  final 
rule  requires  a  bank  to  inform  the 
customer  that  neither  its  decision 
whether  to  approve  a  loan  nor  the  terms 
and  conditions  of  the  loan  are 
conditioned  on  the  purchase  of  a  DCC 
or  DSA.  This  disclosure  appears  in  both 
the  short  form  and  the  long  form  ("This 
product  is  optional"). 

•  Explanation  of  debt  suspension 
agreement — The  final  rule  requires  a 
bank  to  disclose  that  if  a  customer 
activates  the  agreement,  the  customer's 
duty  to  pay  the  loan  principal  and 
interest  is  only  suspended  and  the 
customer  must  fully  repay  the  loan  after 
the  period  of  suspension  has  expired. 
This  disclosure  appears  in  the  long  form 
("Explanation  of  debt  suspension 
agreement"). 

•  Disclosure  of  the  amount  of  the 
fee — The  final  rule  requires  a  bank  to 
make  disclosures  regarding  the  amount 
of  the  fee.  The  disclosure  must  differ 
depending  on  whether  the  credit  is 
open-end  or  closed-end.  In  the  case  of 
closed-end  credit,  the  bank  must 
disclose  the  total  fee.  In  the  case  of 
open-end  credit,  the  bank  must  either: 

(1)  disclose  that  the  periodic  fee  is  based 
on  the  account  balance  multiplied  by  a 
unit  cost  and  provide  the  imit  cost,  or 

(2)  disclose  the  formula  used  to 
compute  the  fee.  This  disclosure 
appears  in  the  long  form  ("Amount  of 
fee"). 

•  Disclosure  concerning  lump  sum 
payment  of  fee — ^The  final  rule  requires 
a  bank  to  disclose,  where  appropriate, 
that  a  customer  has  the  option  to  pay 
the  fee  in  a  single  payment  or  in 
periodic  payments.  "This  disclosure  is 
not  appropriate  in  the  case  of  a  DCC  or 
DSA  provided  in  connection  with  a 
home  mortgage  loan  since,  imder  the 
final  rule,  the  option  to  pay  the  fee  in 

a  single  payment  is  not  available  in  that 
case. 

The  final  rule  also  requires  a  bank  to 
disclose  that  adding  the  fee  to  the 
amount  borrowed  will  increase  the  cost 
of  the  contract.  This  disclosure  appears 
in  the  both  the  short  form  and  long  form 
("Lump  sum  payment  of  fee"). 

•  Disclosure  concerning  lump  sum 
payment  of  fee  with  no  refund — The 
final  rule  requires  a  bank  to  disclose 
that  the  customer  has  the  option  to 
choose  a  contract  with  or  without  a 
refund  provision.  This  disclosure 
appears  in  both  the  short  form  and  long 
form  ("Lump  sum  payment  of  fee  with 
no  reftind").  This  disclosure  also 
contains  a  sentence  that  states  that 


prices  of  refund  and  no-refund  products 
are  likely  to  differ. 

•  Disclosure  concerning  refund  of  fee 
paid  in  lump  sum — The  final  rule 
requires  that  if  a  bank  permits  a 
customer  to  pay  the  fee  in  a  single 
payment  and  to  add  the  fee  to  the 
amoimt  borrowed,  the  bank  must 
disclose  the  bank's  cancellation  policy. 
The  disclosiu«  informs  the  customer 
that  the  DCC  or  DSA  may  be  canceled 
at  any  time  for  a  refund,  within  a 
specified  number  of  days  for  a  full 
refund,  or  at  any  time  with  no  refund. 
This  disclosure  appears  in  both  the 
short  form  and  long  form  ("Refund  of    - 
fee  paid  in  lump  sum"). 

•  Disclosure  concerning  whether  use 
of  credit  line  is  restricted — The  final 
rule  requires  a  bank  to  inform  a 
customer  if  the  customer's  activation  of 
the  contract  would  prohibit  the 
customer  from  incurring  additional 
charges  or  using  the  credit  line.  This 
disclosure  appears  in  the  long  form 
("Use  of  card  or  credit  line  restricted"). 

•  Disclosure  concerning  termination 
of  a  DCC  or  DSA— The  final  rule 
requires  a  bank  to  explain  the 
circumstances  under  which  a  customer 
or  the  bank  could  terminate  the  contract 
if  termination  is  permitted  during  the 
life  of  the  loan.  This  disclosure  appears 
in  the  long  form  ("Termination  of 
[PRODUCT  NAME]"). 

•  Disclosure  concerning  additional 
disclosures — ^The  final  rule  requires  a 
bank  to  inform  consumers  that  the  bank 
will  provide  additional  information 
before  the  customer  is  required  to  pay 
for  the  product.  This  disclosure  appears 
in  the  short  form  ("Additional 
disclosures"). 

•  Disclosure  pertaining  to  eligibility 
requirements,  conditions,  and 
exclusions— the  final  rule  requires  a 
bank  to  describe  any  material 
limitations  relating  to  the  DCC  or  DSA. 
This  disclosure  appears  on  both  the 
short  form  and  the  long  form 
("Eligibility  requirements,  conditions, 
and  exclusions").  The  content  of  the 
short  and  long  form  may  vary, 
depending  on  whether  a  bank  elects  to 
provide  a  summary  of  the  conditions 
and  exclusions  in  the  long  form 
disclosiu^s  or  refer  the  customer  to  the 
pertinent  paragraphs  in  the  contract. 
The  short  form  requires  a  bank  to 
instruct  the  customer  to  read  carefully 
both  the  long  form  disclosiues  and  the 
contract  for  a  full  explanation  of  the 
terms  of  the  contract.  The  long  form 
gives  a  bank  the  option  of  either 
separately  siuiunarizing  the  limitations 
or  advising  the  customer  that  a  complete 
explanation  of  the  eligibility 
requirements,  conditions,  and 
exclusions  is  available  in  the  contract 
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and  identifying  the  paragraphs  where  a 
customer  may  find  ihai  information. 

Affirmative  Election  To  Purchase  and 
Acknowledgment  of  Receipt  of 
Disclosiu«s  Required 

Section  37.7  requires  a  bank  to  obtain 
a  customer's  written  affirmative  election 
to  purchase  a  contract  and  written 
acknowledgment  of  receipt  of  the 
disclosures  required  by  §  37.6. 

If  the  sale  of  the  contract  occurs  by 
telephone,  the  customers  affirmative 
election  to  purchase  and 
acknowledgment  of  receipt  of  the 
required  short  form  may  be  made  orally, 
provided  the  bank  maintains  certain 
documentation. 

If  the  contract  is  solicited  through 
written  materials  such  as  mail  inserts  or 
"take  one"  applications  and  the  bank 
provides  only  the  short  form  disclosures 
in  the  written  materials,  then  the  bank 
shall  mail  the  acknowledgment,  together 
with  the  long  form  disclosures,  to  the 
customer.  The  bank  may  not  obligate  the 
customer  to  pay  for  the  contract  until 
after  the  bank  has  received  the 
customer's  written  acknowledgment  of 
receipt  of  disclosures  imless  the  bank 
maintains  certain  documentation. 

The  affirmative  election  and 
acknowledgment  may  also  be  made 
electronically.         1 

Burden  Estimate 

The  estimated  total  annual  burden 
with  respect  to  extensions  of  credit  will 
depend  on  the  number  of  banks  that 
offer  DCCs  and  DSAs,  the  number  of 
consumer  loan  transactions  per  bank  per 
year  where  disclosures  are  provided, 
and  the  amount  of  time  per  transaction. 
The  OCC  cannot  at  this  time  accurately 
estimate  the  total  number  of 
participating  banks  or  the  total  number 
of  consiuner  loan  transactions  in  which 
disclosures  are  provided  to  individual 
customers  because  the  OCC  does  not 
currently  collect  this  type  of  data.  Solely 
for  the  piirpose  of  complying  with  the 
Paperwork  Reduction  Act,  the  OCC  has 
estimated  the  annual  paperwork  burden 
assuming  that  2,200  national  banks  will 
provide  DCCs  and  DSAs,  and  the 
average  biu-den  associated  with 
developing  the  disclosiues  would  be 
approximately  24  hours. 

"The  likely  respondents  are  national 
banks. 

Estimated  number  of  respondents: 
2,200  respondents. 

Estimated  number  of  responses:  2,200 
responses. 

Estimated  burden  hours  per  response: 
24  hours. 

Estimated  total  annual  burden  hours: 
52.800  hours. 


Comments 

The  OCC  requests  comment  on 
appropriate  ways  to  estimate  the  total 
niunber  of  participating  banks,  the  total 
number  of  consumer  loan  transactions 
in  which  these  disclosures  will  be 
provided  to  individual  customers,  and 
the  burden  associated  with  developing 
the  disclosiues  and  providing  the 
disclosures  to  individual  customers. 

The  OCC  will  revisit  the  burden 
estimates  when  we  have  more 
information  on  the  number  of  potential 
respondents  and  consumer  loan 
transactions.  The  revised  estimates  will 
also  reflect  all  comments  received 
concerning  the  burden  estimates. 

The  OCC  also  invites  comment  on: 

Whether  the  collection  of  information 
contained  in  this  final  rule  is  necessary 
for  the  proper  performance  of  the  OCC's 
functions,  including  whether  the 
information  has  practical  urility; 

The  accuracy  of  the  OCC's  estimate  of 
the  burden  of  the  information 
collection; 

Ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  bo 
collected; 

Ways  to  minimize  the  burden  of  the 
information  collection  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology; 
and 

Estimates  of  capital  or  start-up  costs 
and  costs  of  operation,  maintenance, 
and  purchase  of  services  to  provide 
information. 

Comments  on  the  collection  of 
information  should  be  sent  by  mail  to 
Joseph  F.  Lackey,  Jr.,  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  1557-0224,  Office  of 
Management  and  Budget,  Washington, 
DC  20503  ^  or  by  e-mail  to 
jlackeyj@omb.eop.gov. 

Comments  should  also  be  sent  to 
Jessie  Diinaway,  OCC  Clearance  Officer, 
Legislative  and  Regulatory  Activities 
Division,  Attention:  1557-0224.  Office 
of  the  Comptroller  of  the  Currency,  250 
E  Street,  SW,  Mailstop  a-4,  Washington, 
DC  20219.  Due  to  disruptions  in  the 
OCC's  mail  service,  commenters  are 
encouraged  to  send  comments  by  fax  to 
(202)  874-4889,  or  by  e-mail  to 
jessie.dunaway@occ.treas.gov. 

B.  Regulatory  Flexibility  Act 

Piusuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act.  5  U.S.C. 
605(b)  (RFA),  the  regulatory  flexibility 
analysis  otherwise  required  under 
section  604  of  the  RFA  is  not  required 
if  the  agency  certifies  that  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 


and  publishes  its  certification  and  short, 
explanatory  statement  in  the  Federal 
Register  along  with  its  rule. 

Pursuant  to  section  605(b)  of  the  RFA. 
the  OCC  hereby  certifies  that  this 
rulemaking  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  final  rule  will  apply  only  to  those 
national  banks  that  choose  to  offer  DCCs 
or  DSAs.  However,  the  OCC  has  very  . 
limited  data  as  to  the  niunber  of 
national  banks  that  currently  offer  these 
products.  For  purposes  of  this  analysis, 
we  have  conservatively  assumed  that  all 
national  banks  will  offer  these  products. 

Compliance  and  Recordkeeping 
Requirements  of  the  Final  Rule 

The  final  rule  imposes  the  following 
conditions  or  requirements: 

•  A  national  bank  that  offers  a  DCC  or 
DSA  with  no  refund  of  unearned  fees  in 
the  event  the  customer  terminates  the 
DCC  or  DSA  must  also  offer  that 
customer  the  bona  fide  option  to 
purchase  the  product  with  a  refund 
featiue; 

•  A  national  bank  is  prohibited  from 
requiring  a  customer  to  pay  the  fee  for 
a  DCC  or  DSA  in  a  single  payment, 
payable  at  the  outset  of  the  contract,  if 
the  debt  that  is  the  subject  of  the 
contract  is  a  residential  mortgage  loan; 

•  A  national  bank  must  provide 
customers  with  the  short  form 
disclosures  at  the  time  of  solicitation; 

•  A  national  bank  must  provide 
customers  with  the  long  form 
disclosures  before  the  customer 
completes  the  purchase  of  a  DCC  or 
DSA; 

•  A  national  bank  must  obtsun  a 
customer's  written  affirmative  election 
to  purchase  the  DCC  or  DSA;  and 

•  A  national  bank  must  obtain  a 
customer's  written  acknowledgment  of 
receipt  of  the  disclosures. 

The  rule  provides  banks  significant 
flexibility  in  meeting  these 
requirements.  For  example,  in  the  case 
of  telephone  solicitations  the  rule 
permits  an  oral  affirmation,  provided 
the  bank  makes  reasonable  efforts  to 
obtain  a  written  affirmative  election, 
and  waives  the  requirement  obtain  a 
written  acknowledgment,  provided  the 
bank  makes  reasonable  efforts  to  obtain 
the  acknowledgment.  A  bank  that  takes 
advantage  of  the  special  exceptions 
must  maintain  sufficient  dociimentation 
to  demonstrate  that  it  made  reasonable 
efforts  to  obtain  the  written  affirmative 
election  and  written  acknowledgment. 
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Costs  Associated  With  Compliance  and 
Recordkeeping  Requirements  of  the 
Final  Rule 

Based  on  input  from  OCC  examiners 
and  other  staff,  we  have  determined  that 
national  banks  typically  offer  refundable 
products  and  are  moving  away  from 
offering  customers  a  liunp  sum  DCC  or 
DSA  in  conjunction  with  a  mortgage 
loan.  We  have  therefore  concluded  that 
there  will  be  only  minimal  costs 
associated  with  complying  with  the 
requirement  that  a  bank  offer  offers  a 
DCC  or  DSA  with  a  no  refund  DCC  or 
DSA  must  also  offer  that  customer  the 
bona  fide  option  to  purchase  the 
product  with  a  refund  feature  and  the 
prohibition  on  paying  the  fee  in  a  single, 
lump  sum.  Accordingly,  our  cost 
estimate  focuses  on  costs  associated 
with  the  short  form  disclosure,  long 
form  disclosure,  affirmative  election, 
and  written  acknowledgment. 

We  expect  that  national  banks  will 
inciu  fovi  types  of  costs  associated  with 
these  requirements:  (1)  Development  of 
the  short  form  disclosure,  long  form 
disclosure,  affirmative  election  and 
acknowledgment  forms;  (2)  distribution 
of  the  documents;  (3)  documentation 
requirements;  and  (4)  employee 
training. 

We  estimate  these  costs  per  bank  to  be 
$4,992.  To  determine  wheUier  this  will 
have  a  significant  impact  on  small 
banks,  we  considered  the  average 
annual  net  income  for  a  small  bank, 
which  was  $796,000  as  of  March  31, 
2002.  In  light  of  the  fact  that  these  costs 
are  approximately  0.6  percent  of  net 
income,  we  do  not  find  them  to  be 
significant. 

C.  Executive  Order  12866 

The  OCC  has  determined  that  the 
final  rule  does  not  constitute  a 
"significant  regulatory  action"  for  the 
purposes  of  Executive  Order  12866. 
Under  the  most  conservative  cost 
scenarios  that  the  OCC  can  develop  on 
the  basis  of  available  information,  the 
impact  of  the  prbposal  falls  short  of  the 
thresholds  established  by  the  Executive 
Order. 

D.  Executive  Order  13132 

Executive  Order  13132  requires 
Federal  agencies,  including  the  OCC,  to 
certify  their  compliance  with  that  Order 
when  they  transmit  to  the  Office  of 
Management  and  Budget  (0MB)  any 
draft  final  regulation  that  has 
Federalism  implications.  Under  the 
Order,  a  regulation  has  Federalism 
implications  if  it  has  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  govenuhent  and 
the  States,  or  on  the  distribution  of 


power  and  responsibilities  among  the 
various  levels  of  government."  In  the 
case  of  a  regulation  that  has  Federalism 
implications  and  that  preempts  State 
law,  the  Order  imposes  certain 
consultation  requirements  with  State 
and  local  officials;  requires  publication 
in  the  preamble  of  a  Federalism 
summary  impact  statement;  and 
requires  the  OCC  to  make  available  to 
the  Director  of  the  0MB  any  written 
commiuiications  submitted  to  us  by 
State  and  local  officials.  By  the  terms  of 
the  Order,  these  requirements  apply  to 
the  extent  that  they  are  practicable  and 
permitted  by  law  and.  to  that  extent. 
must  be  satisfied  before  the  OCC 
promulgates  a  final  regulation. 

Some  commenters  raised  issues 
concerning  whether  DCCs  and  DSAs 
should  be  regulated  as  insurance  that 
could  be  construed  as  falling  within  the 
scope  of  Executive  Order  13132.  In  the 
opinion  of  the  OCC.  however,  the  final 
regulation  on  DCCs  and  DSAs  does  not 
have  Federalism  implications.  The 
GLBA  designates  the  States  as  the 
appropriate  functional  regulators  of 
national  bank  insiuance  activities.^^  As 
we  have  described  earlier  in  this 
preamble  discussion,  as  a  matter  of  law 
DCCs  and  DSAs  are  not  insiuance.  but 
rather,  bank  products.  This  conclusion 
was  confirmed,  as  to  DCCs,  by  the 
Taylor  case  decided  in  1990.  The 
reasoning  and  conclusions  of  the  Taylor 
court  are  equally  applicable  to  DSAs. 
Because  these  products  are  bank 
products  and  not  insurance  the 
framework  of  State  insurance  regulation 
would  not  apply  to  them,  even  in  the 
absence  of  Federal  regulations.  While 
this  regulation  establishes  new 
standards  that  govern  national  banks 
providing  DCCs  and  DSAs,  the 
standards  are  therefore  not  in  derogation 
of  State  insurance  law  or  regulation.  For 
this  reason,  the  regulation  does  not 
directly  affect  the  States,  substantially 
or  otherwise;  it  does  not  alter  the 
relationship  between  the  national 
government  and  the  States;  and  it  does 
not  alter  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

Since  the  regulation  does  not  satisfy 
any  of  the  components  of  the  definition 
of  actions  that  have  Federalism 
implications  under  Executive  Order 
13132.  the  provisions  of  the  Executive 
Order  do  not  apply.  The  OCC 
nonetheless  believes  that  it  has  in . 
material  respects  satisfied  the 
requirements  of  the  Order.  First,  the 
OCC  has  received  and  considered  a 
niunber  of  comments  from  State 
insurance  authorities,  as  described 


3)  GLBA  sec.  301.  codified  at  15  U.S.C.  6711. 


earlier  in  the  preamble.  In  addition,  at 
the  end  of  the  public  comment  period 
and  very  early  in  the  development  of  the 
final  rule,  on  Jime  18,  2001,  senior 
representatives  of  the  OCC  met  with 
members  of  the  National  Association  of 
Insurance  Commissioners  (NAIC).  The 
concerns  of  the  NAIC  were 
memorialized  in  its  written  comment 
which  is  a  part  of  the  record  of  this 
rulemaking.  Principally,  the  NAIC  urged 
the  OCC  to  adopt  DCC/DSA  regulations 
that  were  similar  to  the  rate,  form,  and 
claims  regulation  imposed  on  insurance 
products  under  many  State  insurance 
regulatory  regimes.  For  the  reasons 
described  earlier  in  this  preamble, 
including  the  reason  that  DCCs  and 
DSAs  are  not  insurance,  the  OCC 
declined  to  follow  that 
recommendation.  Finally,  prior  to  the 
publication  of  this  final  rule,  the  OCC 
has  transmitted  to  the  Director  of  0MB 
the  written  communications — ^that  is, 
the  comment  letters — we  have  received 
from  State  officials. 

E.  Unfunded  Mandates  Act  of  1 995 

Section  202  of  the  Unfunded 
Mandates  Act  of  1995  (Unfunded 
Mandates  Act)  requires  that  an  agency 
prepare  a  budgetary  impact  statement 
before  promulgating  a  nile  that  includes 
a  Federal  mandate  that  may  result  in  the 
annual  expenditure  of  $100  million  or 
more  in  any  one  year  by  State,  local,  and 
tribal  governments,  in  the  aggregate,  or 
by  the  private  sector.  If  a  budgetary 
impact  statement  is  required,  section 
205  of  the  Unfunded  Mandates  Act 
requires  an  agency  to  identify  and 
consider  a  reasonable  number  of 
alternatives  before  promulgating  a  rule. 

The  OCC  has  determined  that  the 
final  rule  will  not  result  in  expenditures 
by  State,  local,  and  tribal  governments, 
or  by  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Accordingly, 
the  OCC  has  not  prepared  a  budgetary 
impact  statement  or  specifically 
addressed  the  regulatory  alternatives 
considered. 

Solicitation  of  Comments  on  Use  of 
"Plain  Language" 

Section  722  of  the  GLBA  requires  that 
the  Federal  banking  agencies  use  "plain 
language"  in  all  proposed  and  final 
rules  published  after  January  1 ,  2000. 
We  invite  your  comments  on  how  to 
make  the  proposed  rules  easier  to 
understand. 

ListofSubiects 

12  CFR  Part  7 

Credit,  Insurance,  Investments, 
National  banks,  Reporting  and 
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recordkeeping  requirements,  Securities, 
Surety  bonds. 

12  CFR  Part  37        ' 

Banks,  banking.  Consumer  protection, 
Debt  cancellation  contract,  Debt 
suspension  agreement.  National  banks. 
Reporting  and  recordkeeping 
requirements.  Safety  and  soundness. 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the 
preamble,  the  OCC  amends  part  7  of 
chapter  I  of  Title  1 2  of  the  Code  of 
Federal  Regulations  and  adds  a  new  part 
37  as  follows: 

PART  7— BANK  ACTIVITIES  AND 
OPERATIONS 

1.  The  authority  citation  for  part  7 
continues  to  read  as  follows: 

Authority:  12  U.S.C  1  et  seq..  93a,  and 
1818. 

2.  Section  7.1013  is  removed. 

3.  Add  part  37  to  read  as  follows: 

PART  37— DEBT  CANCELLATION 
CONTRACTS  AND  DEBT  SUSPENSION 
AGREEMENTS 


Sec. 
37.1 
37.2 
37.3 
37.4 


Authority,  purpwse,  and  scope. 

Definitions. 

Prohibited  practices. 

Refunds  of  fees  in  the  event  of 
termination  or  prepayment  of  the 
covered  Joan. 

37.5  Method  of  payment  of  fees. 

37.6  Disclosures. 

37.7  Affirmative  election  to  purchase  and 
acknowledgment  of  receipt  of 
disclosures  required. 

37.8  Safety  and  soundness  requirement. 
Appendix  A  to  Part  37— Short  Form 

Disclosures 
Appendix  B  to  part  37 — Long  Form 
Disclosures 

Authority:  12  U.S.C  1  et  seq.,  24(Seventh). 
93a.  1818.  I 

§  37.1    Authority,  purpose,  and  scope. 

(a)  Authority.  A  national  bank  is 
authorized  to  enter  into  debt 
cancellation  contracts  and  debt 
suspension  agreements  and  charge  a  fee 
therefor,  in  coimection  with  extensions 
of  credit  that  it  makes,  pursuant  to  12 
U.S.C.  24(Seventh). 

(b)  Purpose.  This  part  sets  forth  the 
standards  that  apply  to  debt 
cancellation  contracts  and  debt 
suspension  agreements  entered  into  by 
national  banks.  The  purpose  of  these 
standards  is  to  ensure  that  national 
banks  offer  and  implement  such 
contracts  and  agreements  consistent 
with  safe  and  soimd  banking  practices, 
and  subject  to  appropriate  consumer 
protections. 


(c)  Scope.  This  part  applies  to  debt 
cancellation  contracts  and  debt 
suspension  agreements  entered  into  by 
national  banks  in  connection  with 
extensions  of  credit  they  make.  National 
banks'  debt  cancellation  contracts  and 
debt  suspension  agreements  are 
governed  by  this  part  and  applicable 
Federal  law  and  regulations,  and  not  by 
part  14  of  this  chapter  or  by  State  law. 

§37.2    Definitions. 

For  purposes  of  this  part: 

(a)  Actuarial  method  means  the 
method  of  allocating  payments  made  on 
a  debt  between  the  amoimt  financed  and 
the  finance  charge  pursuant  to  which  a 
payment  is  applied  first  to  the 
accumidated  finance  charge  and  any 
remainder  is  subtracted  from,  or  any 
deficiency  is  added  to,  the  unpaid 
balance  of  the  amount  financed. 

(b)  Bank  means  a  national  bank  and 
a  Federal  branch  or  Federal  agency  of  a 
foreign  bank  as  those  terms  are  defined 
in  part  28  of  this  chapter. 

(c)  Closed-end  credit  means  consumer 
credit  other  than  open-end  credit  as 
defined  in  this  section. 

(d)  Contract  means  a  debt] 
cancellation  contract  or  a  debt 
suspension  agreement. 

(e)  Customer  means  an  individual 
who  obtains  an  extension  of  credit  from 
a  bank  primarily  for  personal,  fomily  or 
household  purposes. 

(f)  Debt  cancellation  contract  means  a 
loan  term  or  contractual  arrangement 
modifying  loan  terms  under  which  a 
bank  agrees  to  cancel  all  or  part  of  a 
customer's  obligation  to  repay  an 
extension  of  credit  from  that  bank  upon 
the  occurrence  of  a  specified  event.  The 
agreement  may  be  separate  from  or  a 
part  of  other  loan  documents. 

(g)  Debt  suspension  agreement  means 
a  loan  term  or  contractual  arrangement 
modifying  loan  terms  under  which  a 
bank  agrees  to  suspend  all  or  part  of  a 
customer's  obligation  to  repay  an 
extension  of  credit  from  that  bank  upon 
the  occurrence  of  a  specified  event.  The 
agreement  may  be  separate  from  or  a 
part  of  other  loan  documents.  The  term 
debt  suspension  agreement  does  not 
include  loan  payment  deferral 
arrangements  in  which  the  triggering 
event  is  the  borrower's  unilateral 
election  to  defer  repayment,  or  the 
bank's  unilateral  decision  to  allow  a 
deferral  of  repayment. 

(h)  Open-end  credit  means  consumer 
credit  extended  by  a  bank  under  a  plan 
in  which: 

(l>The  bank  reasonably  contemplates 
repeated  transactions; 

(2)  The  bank  may  impose  a  finance  " 
charge  from  time  to  time  on  an 
outstanding  unpaid  balance;  and 


(3)  The  amoimt  of  credit  that  may  be 
extended  to  the  customer  during  the 
term  of  the  plan  (up  to  any  limit  set  by 
the  bank)  is  generally  made  available  to 
the  extent  that  any  outstanding  balance 
is  repaid. 

(i)  Residential  mortgage  loan  means  a 
loan  secured  by  1-4  family,  residential 
real  property. 

§37.3    Prohibited  practices. 

(a)  Anti-tying.  A  national  bank  may 
not  extend  credit  nor  alter  the  terms  or 
conditions  of  an  extension  of  credit 
conditioned  upon  the  customer  entering 
into  a  debt  cancellation  contract  or  debt 
suspension  agreement  with  the  bank. 

(b)  Misrepresentations  generally.  A 
national  bank  may  not  engage  in  any 
practice  or  use  any  advertisement  that 
could  mislead  or  otherwise  cause  a 
reasonable  person  to  reach  an  erroneous 
belief  with  respect  to  information  that 
must  be  disclosed  under  this  part. 

(c)  Prohibited  contract  terms.  A 
national  bank  may  not  offer  debt 
cancellation  contracts  or  debt 
suspension  agreements  that  contain 
terms: 

(1)  Giving  the  bank  the  right 
unilaterally  to  modify  the  contract 
unless: 

(i)  The  modification  is  favorable  to  the 
customer  and  is  made  without 
additional  charge  to  the  customer;  or 

(ii)  The  customer  is  notified  of  any 
proposed  change  and  is  provided  a 
reasonable  opportunity  to  cancel  the 
contract  without  penalty  before  the 
change  goes  into  effect;  or 

(2)  Requiring  a  lump  sum,  single 
payment  for  the  contract  payable  at  the 
outset  of  the  contract,  where  the  debt 
subject  to  the  contract  is  a  residential 
mortgage  loan. 

§  37.4    Refunds  of  fees  in  tlie  event  of 
termination  or  prepayment  of  the  covered 
loan. 

(a)  Refunds.  If  a  debt  cancellation 
contract  or  debt  suspension  agreement 
is  terminated  (including,  for  example, 
when  the  customer  prepays  the  covered 
loan),  the  bank  shall  refund  to  the 
customer  any  unearned  fees  paid  for  the 
contract  unless  the  contract  provides 
otherwise.  A  bank  may  offer  a  customer 
a  contract  that  does  not  provide  for  a 
refund  only  if  the  bank  also  offers  that 
customer  a  bona  fide  option  to  purchase 
a  comparable  contract  that  provides  for 
a  refund. 

(b)  Method  of  calculating  refund.  The 
bank  shall  calculate  the  amount  of  a 
refund  using  a  method  at  least  as 
favorable  to  the  customer  as  the 
actuarial  method. 


Federal  Register /Vol.  67,  No.  182 /Thursday,  September  19,  2002 /Rules  and  Regulations       58977 


§37.5    Method  of  payment  of  fees. 

Except  as  provided  in  §  37.3(c)(2),  a 
bank  may  offer  a  customer  the  option  of 
paying  the  fee  for  a  contract  in  a  single 
payment,  provided  the  bank  also  offers 
the  customer  a  bona  fide  option  of 
paying  the  fee  for  that  contract  in 
monthly  or  other  periodic  payments.  If 
the  bank  offers  the  customer  the  option 
to  finance  the  single  payment  by  adding 
it  to  the  amoimt  the  customer  is 
borrowing,  the  bank  must  also  disclose 
to  the  customer,  in  accordance  with 
§  37.6,  whether  and,  if  so,  the  time 
period  during  which,  the  customer  may 
cancel  the  agreement  and  receive  a 
refund. 

§37.6    Disclosures. 

(a)  Content  of  short  form  of 
disclosures.  The  short  form  of 
disclosures  required  by  this  part  must 
include  the  information  described  in 
appendix  A  to  this  part  that  is 
appropriate  to  the  product  offered.  Short 
form  disclosures  made  in  a  form  that  is 
substantially  similar  to  the  disclosures 
in  appendix  A  to  this  part  will  satisfy 
the  short  form  disclosure  requirements 
of  this  section. 

(b)  Content  of  long  form  of 
disclosures.  The  long  form  of 
disclosures  required  by  this  part  must 
include  the  information  described  in 
appendix  B  to  this  part  that  is 
appropriate  to  the  product  offered.  Long 
form  disclosures  made  in  a  form  that  is 
substantially  similar  to  the  disclosures 
in  appendix  B  to  this  part  will  satisfy 
the  long  form  disclosure  requirements  of 
this  section. 

(c)  Disclosure  requirements:  timing 
and  method  of  disclosures — (1)  Short 
form  disclosures.  The  bank  shall  make 
the  short  form  disclosures  orally  at  the 
time  the  bank  first  solicits  the  purchase 
of  a  contract. 

(2)  Long  form  disclosures.  The  bank 
shall  make  the  long  form  disclosures  in 
writing  before  the  customer  completes 
the  purchase  of  the  contract.  If  the 
initial  solicitation  occurs  in  person, 
then  the  bank  shall  provide  die  long 
form  disclosures  in  writing  at  that  time. 

(3)  Special  rule  for  transactions  by 
telephone,  ff  the  contract  is  solicited  by 
telephone,  the  bank  shall  provide  the 
short  form  disclosures  orally  and  shall 
mail  the  long  form  disclosures,  and,  if 
appropriate,  a  copy  of  the  contract  to  the 
customer  within  3  business  days, 
beginning  on  the  first  business  day  after 
the  telephone  solicitation. 

(4)  Special  rule  for  solicitations  using 
written  mail  inserts  or  "take  one" 
applications.  If  the  contract  is  solicited 
through  written  materials  such  as  mail 
inserts  or  "take  one"  applications,  the 
bank  may  provide  only  the  short  form 


disclosures  in  the  written  materials  if 
the  bank  mails  the  long  form  disclosures 
to  the  customer  within  3  business  days, 
beginning  on  the  first  business  day  after 
the  customer  contacts  the  bank  to 
respond  to  the  solicitation,  subject  to 
the  requirements  of  §  37.7(c). 

(5)  Special  rule  for  electronic 
transactions.  The  disclosures  described 
in  this  section  may  be  provided  through 
electronic  media  in  a  manner  consistent 
with  the  requirements  of  the  Electronic 
Signatures  in  Global  and  National 
Commerce  Act,  15  U.S.C.  7001  et  seq. 

(d)  Form  of  disclosures — (1) 
Disclosures  must.be  readily 
understandable.  The  disclosures 
required  by  this  section  must  be 
conspicuous,  simple,  direct,  readily 
understandable,  and  designed  to  call 
attention  to  the  nature  and  significance 
of  the  information  provided. 

(2)  Disclosures  must  be  meaningful. 
The  disclosures  required  by  this  section 
must  be  in  a  meaningful  form.  Examples 
of  methods  that  could  call  attention  to 
the  nature  and  significance  of  the 
information  provided  include: 

(i)  A  plain-language  heading  to  call 
attention  to  the  disclosures; 

(ii)  A  typeface  and  type  size  that  are 
easy  to  read; 

(iii)  Wide  margins  and  ample  line 
spacing; 

(iv)  Boldface  or  italics  for  key  words; 
and 

(v)  Distinctive  type  style,  and  graphic 
devices,  such  as  shading  or  sidebars, 
when  the  disclosures  are  combined  with 
other  information. 

(e)  Advertisements  and  other 
promotional  material  for  debt 
cancellation  contracts  and  debt 
suspension  agreements.  The  short  form 
disclosures  are  required  in 
advertisements  and  promotional 
material  for  contracts  unless  the 
advertisements  and  promotional 
materials  are  of  a  general  nature 
describing  or  listing  the  services  or 
products  offered  by  the  bank. 

§  37.7    Affirmative  election  to  purcttase  and 
acknowledgment  of  receipt  of  disclosures 
required. 

(a)  Affirmative  election  and 
acknowledgment  of  receipt  of 
disclosures.  Before  entering  into  a 
contract  the  bank  must  obtain  a 
customer's  written  aftirmative  election 
to  purchase  a  contract  and  written 
acknowledgment  of  receipt  of  the 
disclosures  required  by  §  37.6(b).  The 
election  and  acknowledgment 
information  must  be  conspicuous, 
simple,  direct,  readily  understandable, 
and  designed  to  call  attention  to  their 
significance.  The  election  and 
acknowledgment  satisfy  these  standards 


if  they  conform  with  the  requireinents 
in  §  37.6(b)  of  this  part. 

(b)  Special  rule  for  telephone 
solicitations.  If  the  sale  of  a  contract 
occurs  by  telephone,  the  customer's 
affirmative  election  to  purchase  may  be 
made  orally,  provided  the  bank: 

(1)  Maintains  sufficient 
documentation  to  show  that  the 
customer  received  the  short  form 
disclosures  and  then  affirmatively 
elected  to  purchase  the  contract: 

(2)  Mails  the  affirmative  written 
election  and  written  acknowledgment, 
together  with  the  long  form  disclosures 
required  by  §  37.6  of  this  part,  to  the 
customer  within  3  business  days  after 
the  telephone  solicitation,  and 
maintains  sufficient  documentation  to 
show  it  made  reasonable  efforts  to 
obtain  the  documents  from  the 
customer;  and 

(3)  Permits  the  customer  to  cancel  the 
purchase  of  the  contract  without  penalty 
within  30  days  after  the  bank  has  mailed 
the  long  form  disclosures  to  the 
customer. 

(c)  Special  rule  for  solicitations  using 
written  mail  inserts  or  "take  one" 
applications.  If  the  contract  is  solicited 
through  written  materials  such  as  mail 
inserts  or  "take  one"  applications  and 
the  bank  provides  only  the  short  form 
disclosures  in  the  written  materials, 
then  the  bank  shall  mail  the 
acknowledgment  of  receipt  of 
disclosures,  together  with  the  long  form 
disclosures  required  by  §  37.6  of  this 
part,  to  the  customer  %vithin  3  business 
days,  beginning  on  the  first  business  day 
after  the  customer  contacts  the  bank  or 
otherwise  responds  to  the  solicitation. 
The  bank  may  not  obligate  the  customer 
to  pay  for  the  contract  until  after  the 
bank  has  received  the  customer's 
written  acknowledgment  of  receipt  of 
disclosures  unless  the  bank: 

(1)  Maintains  sufficient 
documentation  to  show  that  the  bank 
provided  the  acknowledgment  of  receipt 
of  disclosures  to  the  customer  as 
required  by  this  section; 

(2)  Maintains  sufficient 
documentation  to  show  that  the  bank 
made  reasonable  efforts  to  obtain  from 
the  customer  a  written  acknowledgment 
of  receipt  of  the  long  form  disclosures; 
and 

(3)  Permits  the  customer  to  cancel  the 
purchase  of  the  contract  without  penalty 
within  30  days  after  the  bank  has  mailed 
the  long  form  disclosures  to  the 
customer. 

(d)  Special  rule  for  electronic  election. 
The  affirmative  election  and 
acknowledgment  may  be  made 
electronically  in  a  manner  consistent 
with  the  requirements  of  the  Electronic 
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Signatures  in  Global  and  National 
Commerce  Act,  15  U.S.C.  7001  et  seq. 

§37.8    Safety  and  soundness 
raquiraments. 

A  national  bank  must  manage  the 
risks  associated  with  debt  cancellation 
contracts  and  debt  suspension 
agreements  in  accordance  with  safe  and 
sound  banking  principles.  Accordingly, 
a  national  bank  must  establish  and 
maintain  effective  risk  management  and 
control  processes  over  its  debt 
cancellation  contracts  and  debt 
suspension  agreements.  Such  processes 
include  appropriate  recognition  and 
financial  reporting  of  income,  expenses, 
assets  and  liabilities,  and  appropriate 
treatment  of  all  expected  and 
imexpected  losses  associated  with  the 
products.  A  bank  also  should  assess  the 
adequacy  of  its  internal  control  and  risk 
mitigation  activities  in  view  of  the 
natiue  and  scope  of  its  debt  cancellation 
contract  and  debt  suspension  agreement 
programs. 

Appendix  A  to  Part  37 — Short  Form 
D^closures  | 

•  This  product  is  optional 

Your  purchase  of  (PRODUCT  NAME)  is 
optional.  Whether  or  not  you  purchase 
(PRODUCT  NAME]  will  not  affect  your 
application  for  credit  or  the  terms  of  any 
existing  credit  agreement  you  have  with  the 
bank. 

•  Lump  sum  payment  of  fee 
(Applicable  if  a  bank  offers  the  option  to  pay 
the  fee  in  a  single  payment] 

[Prohibited  where  the  debt  subject  to  the 
contract  is  a  residential  mortgage  losm] 

You  may  choose  to  pay  the  fee  in  a  single 
lump  sum  or  in  [monthly/quarterly] 
payments.  Adding  the  lump  sum  of  the  fee 
to  the  amount  you  borrow  will  increase  the 
cost  of  (PRODUCT  NAME]. 

•  Lump  sum  payment  of  fee  with  no  refund 
[Applicable  if  a  bank  offers  the  option  to  pay 
the  fee  in  a  single  payment  for  a  no-refund 
DCC] 

(Prohibited  where  the  debt  subject  to  the 
contract  is  a  residential  mortgage  loan] 

You  may  choose  [PRODUCT  NAME]  with 
a  refund  provision  or  without  a  refund 
provision.  Prices  of  refund  and  no-refund 
products  are  likely  to  differ. 

•  Refund  of  fee  paid  in  lump  sum 
[Applicable  where  the  customer  pays  the  fee 
in  a  single  payment  and  the  fee  is  added  to 
the  amount  borrowed) 

(Prohibited  where  the  debt  subject  to  the 
contract  is  a  residential  mortgage  loan] 

[Either:]  (1)  You  may  cancel  [PRODUCT 
NAME)  at  any  time  and  receive  a  refund;  or 
(2)  You  may  cancel  (PRODUCT  NAME) 

within days  and  receive  a  full  refund; 

or  (3)  If  you  cancel  [PRODUCT  NAME]  you 
will  not  receive  a  refund. 

•  Additional  disclosures 

We  will  give  you  additional  information 
before  you  are  required  to  pay  for  (PRODUCT 


NAME).  [If  applicable):  This  information  will 
include  a  copy  of  the  contract  containing  the 
terms  of  (PRODUCT  NAME). 

•  Eligibility  requirements,  conditions,  and 
exclusions 

There  are  eligibility  requirements, 
conditions,  and  exclusions  that  could 
prevent  you  from  receiving  benefits  under 
(PRODUCT  NAME). 

[Either:]  You  should  carefully  read  our 
additional  information  for  a  full  explanation 
of  the  terms  of  (PRODUCT  NAME)  or  You 
should  carefully  read  the  contract  for  a  full 
explanation  of  the  terms  of  (PRODUCT 
NAME). 

Appendix  B  to  Part  37 — ^Long  Form 
Disclosures 

•  This  product  is  optional 

Your  purchase  of  (PRODUCT  NAME]  is 
optional.  Whether  or  not  you  purchase 
[PRODUCT  NAME)  will  not  affect  your 
application  for  credit  or  the  terms  of  any 
existing  credit  agreement  you  have  with  the 
bank. 

•  Explanation  of  debt  suspension  agreement 
(Applicable  if  the  contract  has  a  debt 
suspension  feature] 

If  (PRODUCT  NAME)  is  activated,  your 
duty  to  pay  the  loan  principal  and  interest  to 
the  bank  is  only  suspended.  You  must  fully 
repay  the  loan  after  the  period  of  suspension 
has  expired.  [If  applicable):  This  includes 
interest  accumulated  during  the  period  of 
suspension. 

•  Amount  of  fee 

(For  closed-end  credit):  The  total  fee  for 
(PRODUCT  NAME)  is . 

(For  open-end  credit,  either:)  (1)  The 
monthly  fee  for  [PRODUCT  NAME)  is  based 
on  your  account  balance  each  month 

multiplied  by  the  unit-cost,  which  is ; 

or  (2)  The  formula  used  to  compute  the  fee 
is  J. 


•  Lump  sum  payment  of  fee 
(Applicable  if  a  bank  offers  the  option  to  pay 
the  fee  in  a  single  payment) 

[Prohibited  where  the  debt  subject  to  the 
contract  is  a  residential  mortgage  loan) 

You  may  choose  to  pay  the  fee  in  a  single 
lump  sum  or  in  [monthly/quarterly] 
payments.  Adding  the  lump  sum  of  the  fee 
to  the  amount  you  bwrrow  will  increase  the 
cost  of  (PRODUCT  NAME). 

•  Lump  sum  payment  of  fee  with  no  refund 
[Applicable  if  a  bank  offers  the  option  to  pay 
the  fee  in  a  single  payment  for  a  no-refund 
DCC) 

(Prohibited  where  the  debt  subject  to  the 
contract  is  a  residential  mortgage  loan] 

You  have  the  option  to  purchase 
[PRODUCT  NAME]  that  includes  a  refund  of 
the  unearned  portion  of  the  fee  if  you 
terminate  the  contract  or  prepay  the  loan  in 
full  prior  to  the  scheduled  termination  date. 
Prices  of  refund  and  no-refund  products  may 
differ. 

•  Refund  of  fee  paid  in  lump  sum 
[Applicable  where  the  customer  pays  the  fee 
in  a  single  payment  and  the  fee  is  added  to 
the  amount  borrowed] 

(Prohibited  where  the  debt  subject  to  the 
contract  is  a  residential  mortgage  loan] 


[Either:]  (1)  You  may  cancel  (PRODUCT 
NAME)  at  any  time  and  receive  a  refund;  or 
(2)  You  may  cancel  (PRODUCT  NAME) 

within days  and  receive  a  full  refund; 

or  (3)  If  you  cancel  (PRODUCT  NAME)  you 
will  not  receive  a  refund. 

•  Use  of  card  or  credit  line  restricted 
(Applicable  if  the  contract  restricts  use  of 
card  or  credit  line  when  customer  activates 
protection) 

If  (PRODUCT  NAME)  is  activated,  you  will 
be  unable  to  incur  additional  charges  on  the 
credit  card  or  use  the  credit  line. 

•  Termination  of  (PRODUCT  NAME) 
[Either]:  (1)  You  have  no  right  to  cancel 

(PRODUCT  NAME];  or  (2)  You  have  the  right 
to  cancel  [PRODUCT  NAME)  in  the  following 

circumstances: . 

(And  either):  (1)  The  bank  has  no  right  to 
cancel  (PRODUCT  NAME);  or  (2)The  bank 
'has  the  right  to  cancel  (PRODUCT  NAME)  in 
the  following  circumstances: . 

•  Eligibility  requirements,  conditions,  and 
exclusions 

There  are  eligibility  requirements, 
conditions,  and  exclusions  that  could 
prevent  you  from  receiving  benefits  under 
[PRODUCT  NAME]. 

(Either):  (1)  The  following  is  a  summary  of 
the  eligibility  requirements,  conditions,  and 
exclusions.  (The  bank  provides  a  summary  of 
any  eligibility  requirements,  conditions,  and 
exclusions);  or  (2)  You  may  find  a  complete 
explanation  of  the  eligibility  requirements, 
conditions,  and  exclusions  in  paragraphs 
of  the  [PRODUCT  NAME]  agreement. 

Dated:  August  16,  2002. 
John  D.  Hawke,  Jr., 

Comptroller  of  the  Currency. 

(FR  Doc.  02-23765  Filed  9-18-02;  8:45  am) 
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FEDERAL  HOUSING  RNANCE  BOARD 

12  CFR  Part  951 

[No.  2002-52] 
RIN  3069-AB16 

Affordable  Housing  Program 
Amendments 

AGENCY:  Federal  Housing  Finance 

Board. 

action:  Final  rule. 

summary:  The  Federal  Housing  Finance 
Board  (Finance  Board)  is  amending  its 
regulation  governing  the  operation  of 
the  Affordable  Housing  Program  (AHP) 
to  authorize  a  Federal  Home  Loan  Bank 
(Bank),  after  consultation  with  its 
Advisory  Council,  to  set  aside  annually 
an  additional  amount,  up  to  the  greater 
of  $1.5  million  or  10  percent  of  the 
Bank's  annual  required  AHP 
contribution,  to  assist  low-  or  moderate- 
income,  first-time  homebuyers  under 
the  Bank's  homeownership  set-aside 
program.  This  increased  discretionary 
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funding  authority  supplements  the 
Banks'  ciirrent  discretionary  authority  to 
fund  homeownership  set-aside 
programs  subject  to  the  $3.0  million  or 
25  percent  allocation  cap.  The  Finance 
Board  also  is  amending  the  regulation  to 
increase  the  maximum  subsidy  limit  per 
household  to  $15,000  for 
homeownership  set-aside  programs  in 
general.  Under  the  Banks'  AHP 
contribution  requirement  for  2002,  the 
increased  funding  authority  will  enable 
the  twelve  Banks  to  provide  an 
additional  $24.0  million  to  assist  1,600 
to  4,800  additional  low-  or  moderate- 
income,  first-time  homebuyers.  This 
additional  set-aside  funding  authority 
complements  national  housing  policy 
initiatives  to  broaden  first-time 
homeownership,  especially  among 
minority  and  immigrant  households  and 
households  living  in  rural  areas  and  on 
Native  American  tribal  lands. 
EFFECTIVE  DATE:  The  final  rule  shall  be 
effective  on  October  21,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  E.  McLean,  Associate  Director, 
(202)  40&-2537,  Melissa  L.  Allen, 
Program  Analyst,  (202)  408-2524, 
Community  Investment  and  Affordable 
Housing,  Office  of  Supervision;  Sylvia 
C.  Martinez,  Policy  Analyst,  (202)  408- 
2825,  Strategic  and  System  Research, 
Office  of  Supervision;  Sharon  B.  Like, 
Senior  Attorney-Advisor,  (202)  408- 
2930,  Office  of  General  Counsel,  Federal 
Housing  Finance  Board,  1777  F  Street, 
NW,  Washington,  DC  20006. 
SUPP1.EMENTARY  INFORMATION: 

I.  Statutory  and  Regulatory  Background 

Section  10(j)(l)  of  the  Federal  Home 
Loan  Bank  Act  (Bank  Act)  requires  each 
Bank  to  establish  a  program  to  subsidize 
the  interest  rate  on  advances  to 
members  of  the  Bank  System  engaged  in 
lending  for  long-term,  low-  and 
moderate-income,  owner-occupied  and 
affordable  rental  housing  at  subsidized 
interest  rates.  See  12  U.S.C.  1430(j)(l). 
The  Finance  Board  is  required  to 
promulgate  regulations  governing  the 
AHP.  See  id.  The  Finance  Board's 
existing  regulation  governing  the 
operation  of  the  Alff  is  codified  at  12 
CFR  part  951. 

On  June  20,  2002,  the  Finance  Board 
published  a  proposed  rule  requesting 
comment  on  proposed  amendments  to 
the  AHP  regulation  that  would 
authorize  a  Bank,  after  consultation 
with  its  Advisory  Coimcil,  to  set  aside 
annually  an  additional  amoxmt,  up  to 
the  greater  of  $1.5  million  or  10  percent 
of  the  Bank's  annual  required  AHP 
contribution,  to  assist  low-  or  moderate- 
income,  first-time  homebuyers  (first- 
time  homebuyer  set-aside  program). 


under  the  Bank's  homeownership  set- 
aside  program.  See  67  FR  41872  (Jime 
20,  2002).  The  proposed  rule  provided 
for  a  60-day  comment  period,  which 
closed  on  August  19,  2002.  The  Finance 
Board  received  seven  comment  letters 
on  the  proposed  rule.  Commenters 
included:  two  Banks;  one  Bank  member; 
three  trade  associations;  and  one 
nonprofit  housing  developer.  Comments 
that  raised  issues  beyond  the  scope  of 
the.proposed  rule  are  not  addressed  in 
this  final  rule,  but  may  be  considered  by 
the  Finance  Board  in  any  future 
nilemaking  under  the  AHP.  The 
provisions  of  the  proposed  rule  on 
which  significant  comments  were 
received  are  discussed  below. 

n.  Goal  to  Broaden  Homeownership 

It  is  widely  recognized  that 
homeownership  contributes  to 
community  stability  and  upward 
mobility  of  homeowners.  A  key  goal  of 
national  housing  policy  is  to  broaden 
homeownership,  especially  among 
minority  and  immigrant  households  and 
households  living  in  rural  areas  and  on 
Native  American  tribal  lands.  Based  on 
2000  Census  data,  the  homeownership 
rate  is  approximately  66.3  percent 
nationwide.^  The  homeownership  rate 
for  all  minority  groups  is  48.6  percent, 
compared  to  72.4  percent  for  non- 
minorities.  The  homeownership  rate  for 
immigrant  households  is  47  percent. 
According  to  data  of  the  Department  of 
Housing  and  Urban  Development 
(HUD),  in  fiscal  year  2001,  45.1  percent 
of  Federal  Housing  Administration 
(FHA)  loans  to  first-time  homebuyers 
with  incomes  at  or  below  80  percent  of 
area  median  income  were  to  members  of 
minority  groups. 

To  achieve  this  goal  of  broadening 
homeownership,  a  number  of  initiatives 
for  assistance  to  first-time  homebuyers 
have  been  proposed  or  implemented, 
including:  the  Self-Help 
Homeownership  Opportunity  Program 
(SHOP);  the  Section  8  Homeownership 
Program  vouchers;  the  HOME  American 
Dream  Downpayment  Fund;  and  a  new 
FHA  hybrid  adjustable-rate  mortgage  for 
low-  or  moderate-income  homebuyers. 
HUD  and  state  and  local  housing 
authorities  also  are  seeking  to  assist 
households  in  achieving 
homeownership  through  Family  Self- 
Sufficiency  (FSS)  and  Individual 
Development  Accoimt  (IDA)  savings 
programs.  Two  of  the  Banks  ourently 
use  part  or  all  of  their  homeownership 
set-aside  funding  authority  to 


<  According  to  the  United  States  Department  of 
Commerce,  U.S  Census  Bureau  Housing  Vacancies 
and  Homeownership  Survey,  the  fourth  quarter 
2001  national  homeownership  rate  was 
approximately  67.8  percent. 


supplement  the  savings  of  households 
participating  in  FSS  and  IDA  programs. 

Tbe  Finance  Board  believes  that,  in 
addition  to  the  Banks'  current  authority 
to  set  aside  AHP  funds  for 
homeownership  assistance,  authorizing 
a  Bank  to  set  aside  annually  up  to  the 
greater  of  $1.5  million  or  10  percent  of 
its  annual  required  AHP  contribution  to 
assist  low-  or  moderate-income,  first- 
time  homebuyers  would  complement 
these  initiatives  to  broaden 
homeownership,  especially  among 
minority  and  inunigrant  households  and 
households  living  in  rural  areas  and  on 
tribal  lands.  An  increase  in  AHP 
subsidy  of  10  percentage  points  for  all 
twelve  Banks  would  increase  the  total 
amount  of  potential  funds  available 
from  the  twelve  Banks  for 
downpayment  and  closing  cost 
assistance  to  low-  or  moderate-income, 
first-time  homebuyers  by  $24.0  million 
in  2002.2  With  an  increase  in'the 
maximum  subsidy  limit  per  household 
to  $15,000,  this  could  assist  1,600  to 
4,800  additional  low-  or  moderate- 
income,  first-time  homebuyers. 
According  to  a  recent  study  in  the  2001 
Annual  Report  of  the  Federal  Reserve 
Bank  of  Minneapolis,  cash  assistance 
has  a  greater  effect  than  other  options  on 
the  ability  of  renters  to  afford  to 
purchase  a  home.  According  to  the 
report,  a  $5,000  cash  grant  for 
downpayment  assistance  increases  the 
number  of  minority  renters  who  can 
afford  to  purchase  a  home  by  as  much 
as  13  percent,  while  a  $10,000  cash 
grant  has  nearly  twice  the  effect. 

The  changes  to  the  AHP  regulation  are 
discussed  further  below  under  the 
Analysis  of  Final  Role  section. 

m.  Analysis  of  Final  Rule 

A.  Current  AHP  Homeownership  Set- 
Aside  Program  Authority 

The  current  AHP  regulation  requires 
each  of  the  twelve  Banks  to  operate  a 
competitive  application  program  in  its 
district  for  the  awarding  of  AHP  grants 
or  subsidized  advances  to  members  to 
assist  in  the  purchase,  construction  or 
rehabilitation  of  housing  for  very  low- 
and  low-  or  moderate-income 
households.  See  12  CFR  951.3(a)(2), 
951.5(b),  951.6(b).  In  addition,  the  AHP 
regulation  authorizes  each  Bank,  in  its 
discretion,  after  consiUtation  with  its 
Advisory  Council,  to  adopt 
homeownership  set-aside  programs  for 
the  disbursement  of  AHP  grants  to 
members  to  assist  low-  or  moderate- 
income  households  with  the  purchase 
or  rehabilitation  of  owner-occupied 


'The  total  required  AHP  contribution  of  the 
twelve  Banks  in  2002  is  $240  million.  See  12  U.S.C. 
1430(i)(5)(C). 
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housing  units.  See  12  CFR  951.3(a), 
951.5(a),  951.6(a).  "Low-  or  moderate- 
income  households"  are  defined 
generally  as  households  with  incomes  of 
80  percent  or  less  of  the  median  income 
for  the  area.  See  12  CFR  951.1. 
Specifically,  each  Bank,  after 
considtation  with  its  Advisory  Council, 
may  set  aside  annually,  in  the  aggregate, 
up  to  the  greater  of  $3.0  million  or  25 
percent  of  its  annual  required  AHP 
contribution  to  provide  funds  to 
members  participating  in 
homeownership  set-aside  programs  at 
the  Bank.  12  CFR  951.3(a)(1).  In 
addition,  in  cases  where  the  amount  of 
homeownership  set-aside  funds  applied 
for  by  members  in  a  given  year  exceeds 
the  amount  available  for  that  year,  a 
Bank  may  allocate  up  to  the  greater  of 
$3.0  million  or  25  percent  of  its  annual 
required  AHP  contribution  for  the 
subsequent  year  to  the  current  year's 
homeownership  set-aside  programs.  12 
CFR  951.3(a)(1). 

The  AHP  regulation  provides  that 
households  must  use  the 
homeownership  set-aside  grants  to  pay 
for  downpayment,  closing  cost, 
counseling,  or  rehabilitation  assistance 
in  connection  with  the  household's 
purchase  or  rehabilitation  of  an  owner- 
occupied  housing  unit.  See  12  CFR 
951.5(a)(4).  The  AHP  regulation  also 
provides  that  households  must  complete 
a  homebuyer  or  homeowner  counseling 
program,  and  must  meet  such  other 
allocation  and  eligibility  criteria  as  may 
be  established  by  the  Bank,  such  as  a 
matching  funds  requirement  or  criteria 
that  give  priority  for  the  purchase  or 
rehabilitation  of  housing  in  particular 
areas  or  as  part  of  a  disaster  relief  effort. 
See  12  CFR  951.5(a)(1).  (2)(ii)  and  (iii). 
The  Banks  have  used  this  authority  over 
the  years  to  adopt  a  variety  of  different 
eligibility  requirements  and  priorities 
imder  their  homeownership  set-aside 
programs.  In  addition,  a  housing  unit 
purchased  or  rehabilitated  using 
homeownership  set-aside  funds  must  be 
subject  to  a  five-year  retention 
agreement  requiring  that  if  the  unit  is 
sold  to  an  income-ineligible  household 
or  refinanced  prior  to  the  end  of  the 
five-year  retention  period  and  is  no 
longer  subject  to  a  deed  restriction,  a 
pro  rata  share  of  the  subsidy  shall  be 
repaid  to  the  Bank.  See  12  CFR 
951.5(a)(5),  951.13(d)(1). 

B.  Amendments  to  the  Regulation 

For  the  reasons  discussed  above,  the 
Finance  Board  believes  that  increasing 
the  Banks'  current  maximum  allowable 
annual  homeownership  set-aside 
amount,  with  the  incremental  increase 
targeted  to  low-  or  moderate-income, 
first-time  homebuyers,  would  assist  the 


national  housing  policy  goal  of 
broadening  homeownership,  including 
homeownership  among  minority  and 
immigrant  groups  and  households  living 
in  rural  areas  and  on  tribal  lands. 
Commenters  on  the  proposed  rule 
generally  supported  this  increased 
discretionary  funding  authority.  A  trade 
association  commenter  recommended 
that  the  proposed  incremental  set-aside 
increase  of  10  percent  of  a  Bank's 
annual  required  AHP  contribution 
should  be  used  only  for  eligible 
households  buying  newly  constructed 
or  substantially  rehabilitated  housing. 
The  commenter  stated  that  new 
construction  technologies  result  in 
lower  maintenance  and  energy  costs 
than  those  associated  with  older  homes. 
Although  the  Finance  Board  agrees  that 
there  can  be  potential  benefits  of  new 
technologies  in  terms  of  long-term 
operating  costs,  the  Finance  Board's 
objective  is  to  make  the  purchase  of  the 
unit  more  affordable,  whether  the 
housing  is  new  or  not.  Moreover,  the 
Finance  Board  does  not  believe  that  the 
AHP  should  contain  requirements  that 
restrict  a  household's  ability  to  choose 
its  housing  under  the  homeownership 
set-aside  program. 

Accordingly,  consistent  with  the 
proposed  rule,  §951. 3(a)(l)(ii)  of  the 
final  rule  authorizes  a  Bank,  after 
consultation  with  its  Advisory  Council, 
to  set  aside  annually  an  additional 
amount,  up  to  the  greater  of  $1.5  million 
or  10  percent  of  its  annual  required  AHP 
contribution,  to  assist  low-  or  moderate- 
income,  first-time  homebuyers.  Section 
951.3(a)(l)(ii)  also  authorizes  a  Bank,  in 
cases  where  the  amount  of  funds 
applied  for  by  members  in  a  given  year 
under  the  first-time  homebuyer  set-aside 
program  exceeds  the  amount  available 
for  that  year,  to  set  aside  an  additional 
amount,  up  to  the  greater  of  $1.5  million 
or  10  percent  of  its  annual  required  AHP 
contribution  for  the  subsequent  year,  to 
the  current  year's  first-time  homebuyer 
set-aside  program.  The  increased 
discretionary  funding  authority  will 
supplement  the  Banks'  current 
discretionary  authority  to  fund 
homeownership  set-aside  programs 
subject  to  the  existing  $3.0  million  or  25 
percent  allocation  cap.  Consistent  with 
the  proposed  rule,  the  final  rule  also 
makes  a  technical  amendment  to  require 
that  the  Consiuner  Price  Index  (CPI) 
adjustments  of  the  maximum  dollar 
limits  be  made  beginning  in  2003 
instead  of  2002. 

Under  the  existing  AHP  regulation, 
prior  to  disbursement  of 
homeownership  set-aside  funds  by  a 
Bank  to  a  member,  the  Bank  must 
require  the  member  to  certify  that, 
among  other  things,  the  funds  received 


from  the  Bank  will  be  provided  to  a 
household  meeting  the  eligibility 
requirements  of  §951. 5(a)(2).  See  12 
CFR  951.8(b)(2).  Consistent  with  the 
proposed  rule,  the  final  rule  amends 
§  951.5(a){2)(iii)  to  include  the  first-time 
homebuyer  requirement  as  an  eligibility 
requirement  under  the  first-time 
homebuyer  set-aside  program. 
Therefore,  a  member  is  required  to 
certify  that  funds  to  be  disbiu^ed  to 

Jiouseholds  under  the  first-time 
homebuyer  set-aside  program  will  be 
provided  to  eligible  first-time 
homebuyers.  Consistent  with  the 
current  AHP  regulation,  the  final  rule 
does  not  define  the  term  "first-time 
homebuyer,"  leaving  such 
determination  to  the  discretion  of  each 
Bank,  as  set  forth  in  its  AHP 
Implementation  Plan. 

"rhe  increased  funding  authority 
entails  use  of  the  Banks'  existing  set- 
aside  program  operations,  thereby 
minimizing  additional  administrative 
costs  on  the  Banks,  and  does  not  affect 
the  Banks'  and  Advisory  Councils' 
current  discretionary  authority 
regarding  funding  and  operation  of 
existing  or  new  set-aside  programs 
under  the  $3.0  million  or  25  percent 
allocation  cap.  Thus,  the  Banks,  in 
consultation  with  their  Advisory 
Councils,  may  continue  their  existing 
set-aside  programs,  and  have  the 
flexibility  to  adopt  new  set-aside 
programs  based  on  local  needs,  subject 

■  to  the  ciurent  $3.0  million  or  25  percent 
allocation  cap.  A  determination  on 
whether  to  use  the  increased  funding 
authority  is  in  the  discretion  of  each 
Bank,  after  consultation  with  its 
Advisory  Coimcil.  However,  if  a 
decision  is  made  to  use  the  increased 
funding  authority,  such  increased 
funding  must  be  targeted  to  low-  or 
moderate-income,  fust-time 
homebuyers,  subject  to  any  additional 
eligibility  criteria  adopted  by  the  Bank, 
in  its  discretion,  for  the  program.  See  12 
CFR  951.5(a)(2)(iii).  A  Bank  could,  of 
coinse,  choose,  in  its  discretion,  to  also 
target  some  or  all  of  its  existing  or  new 
set-aside  programs  operating  under  the 
current  $3.0  million  or  25  percent 
allocation  cap  to  low-  or  moderate- 
income,  first-time  homebuyers,  as  some 
Banks  do  now. 

The  Banks'  homeownership  set-aside 
programs  have  proven  to  be  an  efficient 
and  effective  means  for  the  Banks  and 
their  members  to  provide 
homeownership  opportimities  for  low- 
or  moderate-income  homebuyers,     - 
including  first-time  homebuyers. 
Homeownership  set-aside  fimds  help 
finance  affordable  housing  in 
imderserved  areas  and  for  underserved 
households,  and  often  are  the  only  way 
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to  effectively  meet  scattered-site, 
affordable  housing  needs  in  rural  areas 
or  tribal  areas,  which  have  difficulty 
scoring  well  under  the  competitive  AHP 
application  program  and  where  rental 
projects  are  not  feasible. 
Homeownership  set-aside  programs  also 
allow  a  member  to  use  AHP  funds  to 
finance  housing  for  individual  eligible 
households  on  an  as-needed  basis,  even 
if  it  is  only  for  one  household  in  the 
member's  market  area.  These  are 
households  that  the  competitive  AHP 
application  program  mi^t  not 
otherwise  reach. 

In  addition,  homeownership  set-aside 
funds  often  are  the  only  way  to  meet  the 
need  for  homeownersbdp  opportunities 
for  low-income  and  very  low-income 
households,  which  require  larger  per- 
imit  subsidies  and,  therefore,  may  not 
score  well  under  the  competitive  AHP 
application  program.  Set-aside  funds 
could  be  made  available,  in  conjunction 
with  funds  offered  by  other 
homeownership  programs,  to  assist 
households  purchasing  homes  under 
such  programs.  Many  households  that 
meet  the  eligibility  requirements  of 
HUD  and  FSS  and  IDA  homeownership 
programs  may  still  have  difficulty 
meeting  the  financial  demands  of 
homeownership.  Providing  additional 
set-aside  funds  as  downpayment 
assistance  could  help  lower  housing 
costs  to  a  level  that  will  improve  the 
chances  of  successful  homeownership 
for  such  households. 

The  current  AHP  regulation  requires 
members  to  provide  homeownership 
set-aside  funds  as  a  grant,  in  an  amount 
up  to  a  maximiun  of  $10,000  per 
household,  as  established  by  the  Bank, 
with  such  limit  applying  to  all 
households.  See  12  CFR  951.5(a)(3).  In 
the  SUPPLEMENTARY  INFORMATION  section 
of  the  proposed  rule,  the  Finance  Board 
raised  the  question  whether  this  $10,000 
limit  per  household  may  impede  the 
ability  of  Banks  and  members  to  assist 
eligible  households  that  have  lower 
incomes  or  live  in  high  cost  areas  and 
that  may  require  larger  per-unit     ,  / 
subsidies  in  the  purchase  or 
rehabilitation  of  homes.  The  Finance 
Board  requested  conunent  on  whether 
the  regulation  should  be  amended  to 
increase  the  maximum  subsidy  limit  per 
household  and  the  amount  of  such 
limit,  or  whether  the  Banks  should  be 
provided  the  authority  to  determine,  in 
their  discretion,  whether  to  adopt  a 
maximum  subsidy  limit  per  household 
and  the  amount  of  any  such  limit. 

Two  trade  association  commenters 
supported  providing  the  Banks  the 
discretionary  authority  to  adopt 
maximiun  subsidy  limits  per  household 
and  the  amount  of  such  limits,  with  one 


commenter  noting  that  housing  and 
rehabilitation  costs  can  vary 
significantly  by  geographic  area  and  the 
needs  of  homebuyers  can  differ 
significantly  within  the  low-  or 
moderate-income  targeting  range.  While 
most  of  the  Banks  have  adopted  subsidy 
per-household  limits  below  the 
maximiun  authorized  by  the  current 
regulation,  several  Banks  have  suggested 
that  the  current  maximum  subsidy  limit 

Eer  household  prevents  the 
omeownership  set-aside  program  from 
being  an  effective  tool  in  helping  to 
make  homeownership  affordable  for  the 
working  poor  and  for  households  in 
areas  where  housing  costs  are 
exceptionally  high.  The  Finance  Board 
recognizes  that  there  is  a  need  for 
additional  flexibility  in  the  maximum 
subsidy  limit.  Accordingly,  the  Finance 
Board  is  amending  §  951.5(a)(3)  of  the 
regulation  to  increase  the  maximum 
grant  that  a  Bank  is  authorized  to  make 
imder  its  homeownership  set-aside 
programs  in  general,  from  $10,000  per 
household  to  $15,000  per  household. 

The  member  commenter  also 
recommended  that  the  Banks  be 
permitted  to  pay  fees,  such  as  $500  per 
loan  closing,  to  nonprofit  organizations 
for  the  administration  of  the  program. 
Use  of  homeownership  set-aside  funds 
by  nonprofit  organizations  for 
administrative  fees  would  not  be  an 
eligible  use  of  AHP  subsidies  under  the 
Bank  Act  and  AHP  regulation.  See  12 
U.S.C.  1430(j)(2),  12  CFR  951.5(a)(4). 
Therefore,  this  suggestion  has  not  been 
adopted  in  the  final  rule. 

IV.  Paperwork  Reduction  Act 

The  final  rule  does  not  contain  any 
collections  of  information  pursuant  to 
the  Paperwork  Reduction  Act  of  1995. 
See  44  U.S.C.  3501  et  seq.  Therefore,  the 
Finance  Board  has  not  submitted  any 
information  to  the  Office  of 
Management  and  Budget  for  review. 

V.  Regulatory  Flexibility  Act 

The  final  rule  applies  only  to  the 
Banks,  which  do  not  come  within  the 
meaning  of  "small  entities,"  as  defined 
in  the  Regulatory  Flexibility  Act  (RFA). 
See  5  U.S.C.  601(6).  Thus,  in  accordance 
with  section  605(b)  of  the  RFA,  5  U.S.C. 
605(b),  the  Finance  Board  hereby 
certifies  that  the  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  12  CFR  Part  951 

Conunimity  development.  Credit, 
Federal  home  loan  banks.  Housing, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  the  Finance  Board 
hereby  amends  part  951,  title  12, 


chapter  IX,  Code  of  Federal  Regulations, 
as  follows: 

PART  951— AFFORDABLE  HOUSING 
PROGRAM 

1.  The  authority  citation  for  part  951 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1430(i). 

2.  Revise  §95 1.3(a)(1)  to  read  as 
follows: 

§951.3    Operation  of  Program  and 
adoption  of  AHP  impiemantation  plan. 

(a)  Allocation  of  AHP  contributions — 
(1)  Homeownership  set-aside  programs. 
(i)  Homeownership  set-aside  programs 
subject  to  $3.0  million  or  25  percent 
cap.  Each  Bank,  after  consultation  with 
its  Advisory  Council,  and  pursuant  to 
written  policies  adopted  by  the  Bank's 
board  of  directors,  may  set  aside 
annually,  in  the  aggregate,  up  to  the 
greater  of  $3.0  million  or  25  percent  of 
its  annual  required  AHP  contribution  to 
provide  funds  to  members  participating 
in  the  Bank's  homeownership  set-aside 
programs,  pursuant  to  the  requirements 
of  this  part.  In  cases  where  the  amount 
of  homeownership  set-aside  funds 
applied  for  by  members  in  a  given  year 
exceeds  the  amount  available  for  that 
year,  a  Bank  may  allocate  up  to  the       " 
greater  of  $3.0  million  or  25  percent  of 
its  annual  required  AHP  contribution 
for  the  subsequent  year  to  the  current 
year's  homeownership  set-aside 
programs  pursuant  to  written  policies 
adopted  by  the  Bank's  board  of 
directors.  A  Bank  may  establish  one  or 
more  homeownership  set-aside 
programs  pursuant  to  written  policies 
adopted  by  the  Bank's  board  of 
directors. 

(ii)  Additional  first-time  homebuyer 
set-aside  program  subject  to  $1.5  million 
or  10  percent  cap.  In  addition  to  the 
authority  provided  under  paragraph 
(a)(l)(i)  of  this  section,  each  Bank,  after 
consultation  with  its  Advisory  Council, 
and  pursuant  to  written  policies 
adopted  by  the  Bank's  board  of 
directors,  may  set  aside  annually  up  to 
the  greater  of  $1.5  million  or  10  percent 
of  its  aimual  required  AHP  contribution 
to  provide  funds  to  members 
participating  in  a  Bank  homeownership 
set-aside  program  to  assist  first-time 
homebuyers,  pursuant  to  the 
requirements  of  this  part.  In  cases  where 
the  amount  of  homeownership  set-aside 
funds  applied  for  by  members  in  a  given 
year  under  such  a  program  exceeds  the 
amount  available  for  that  year,  a  Bank 
may  allocate  up  to  the  greater  of  $1.5 
million  or  10  percent  of  its  annual 
required  AHP  contribution  for  the 
subsequent  year  to  the  ciurent  year's 
program  pursuant  to  written  policies 
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adopted  by  the  Bank's  board  of 
directors. 

(iii)  Requirements  applicable  to  all 
homeownership  set-aside  programs. 
Beginning  in  2003  and  for  subsequent 
years,  the  maximum  dollar  limits  set 
forth  in  paragraphs  (a)(l)(i)  and  (a)(l)(ii) 
of  this  section  shall  be  adjusted 
annually  by  the  Finance  Board  to  reflect 
any  percentage  increase  in  the 
preceding  year's  Consumer  Price  Index 
(CPI)  for  all  urban  consumers,  as 
published  by  the  Department  of  Labor. 
Each  year,  as  soon  as  practicable  after 
the  publication  of  the  previous  year's 
CPI,  the  Finance  Board  shall  publish 
notice  by  Federal  Register,  distribution 
of  a  memorandum,  or  otherwise,  of  the 
CPI-adjusted  limits  on  the  maximum 
set-aside  dollar  amoimt.  A  Bank's  board 
of  directors  shall  not  delegate  to  Bank 
officers  or  other  Bank  employees  the 
responsibility  for  adopting  its 
homeownership  set-aside  program 
policies.  , 


3.  Amend  §951.5  by: 

a.  Revising  paragraph  (a)(2)(iii);  and 

b.  In  paragraph  (a)(3),  removing  the 
term  "$10,000"  and  adding,  in  its  place, 
the  term  "$15,000",  to  read  as  follows: 

§  951 .5    Minimum  eligibility  standards  for 
AHP  projects. 

(a)*   *  * 

(2)  *  *  * 

(iii)  Meet  the  first-time  homebuyer 
requirement,  in  the  case  of  households 
receiving  funds  pursuant  to  a  first-time 
homebuyer  set-aside  program 
established  pursuant  to  §951.3(a)(l)(ii), 
and  meet  such  other  eligibility  criteria 
that  may  be  established  by  the  Bank, 
such  as  a  matching  funds  requirement 
or  criteria  that  give  priority  for  the 
purchase  or  rehabilitation  of  housing  in 
particular  areas  or  as  part  of  a  disaster 
relief  effort,  in  the  case  of  households 
receiving  funds  pursuant  to 
homeownership  set-aside  programs 
established  pursuant  to  §951.3(a)(l)(i) 
or  (ii); 


Dated:  September  12,  2002. 

By  the  Board  of  Directors  of  the  Federal 
Housing  Finance  Board.  ~ 

John  T.  Korsmo. 
Chairman. 
'[PR  Doc.  02-23823  Filed  9-18-02;  8:45  am] 

BNXmO  CODE  672S-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  02-AGL-12] 

IModif  ication  of  Class  E  Airspace; 
Zanesviiie,  OH 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  modifies  Class  E 
airspace  at  Zanesviiie,  OH.  A  Global 
Positioning  System  (GPS)  Standard 
Instrument  Approach  Procedure  (SLAP) 
160°  helicopter  point  in  space  approach, 
has  been  developed  for  Bethesda 
Hospital,  Zanesviiie,  OH.  Controlled 
airspace  extending  upward  from  700 
feet  or  more  above  the  surface  of  the 
earth  is  needed  to  contain  aircraft 
executing  this  approach.  This  action 
increased  the  radius  of  the  existing 
controlled  airspace  for  Zanesviiie 
Municipal  Airport. 

EFFECTIVE  DATE:  0901  UTC,  November 
28.  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Denis  C.  Burke,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018.  telephone  <847)  294-7568. 
SUPPLEMENTARY  INFORMATION: 

History 

On  Thursday,  June  13,  2002,  the  FAA 
proposed  to  amend  14  CFR  part  71  to 
modify  Class  E  airspace  at  Zanesviiie, 
OH  (67  FR  40627).  The  proposal  was  to 
modify  existing  Class  E  airspace  at 
Zanesviiie  Municipal  Airport,  OH,  in 
order  to  protect  for  a  point  in  space 
approach  used  by  helicopters  involved 
in  medical  emergencies.  Interested 
parties  were  invited  to  participate  in 
this  rulemaking  proceeding  by 
submitting  written  comments  on  the 
proposal  to  the  FAA.  No  comments 
were  received,  however  the  NPRM 
contained  responses  to  earlier  concerns 
raised  in  a  Direct  Final  Rule.  A  total  of 
Eight  (8)  comments  were  received  in 
response  to  that  rule  and  were 
considered  adverse,  thereby  requiring 
the  rule  to  be  withdrawn.  The  objections 
centered  around  issues  at-Parr  Airport 
and  contained  the  following  concerns: 

1 .  Safety  concern  over  IFR  helicopter 
operations.  One  (1)  respondent  stated  he 
was  concerned  about  inserting 
occasional  helicopters  into  a  busy  G.A. 
environment. 

2.  Increased  restrictions  on  the  ability 
to  fly  during  periods  of  low  visibility. 


Foin  (4)  respondents  stated  they  would 
have  less  opportunity  to  fly  or  train 
diuing  marginal  weather  conditions 
because  of  the  higher  visibility 
requirements  associated  with  Class  E 
airspace. 

3.  Impact  to  local  flight  school.  Three 
(3)  respondents  stated  business  would 
be  lost  because  of  the  inability  to 
conduct  VFR  training  during  periods  of 
low  visibility.  All  of  these  comments 
were  considered  and  evaluated.  They 
were  responded  to  as  follows: 

1.  Class  E  airspace  is  designed  to 
protect  aircraft  executing  instrument 
approach  procedures.  The  higher 
visibility  requirements  for  VFR  flight  in 
Class  E  airspace  allows  for  a  safer 
operating  environment  for  IFR  aircraft. 

2.  Whue  not  as  many  aircraft  may 
operate  at  the  same  time  when  visibility 
is  restricted,  a  special  VFR  clearance 
may  be  obtained,  thus  allowing  for 
continued  flight  or  training  during  these 
periods.  Additionally,  creating  a  Class  E 
airspace  corridor,  or  an  exclusion  for 
Parr  Airport,  which  was  suggested, 
would  not  fit  design  criteria,  or  provide 
adequate  protection  for  the  approach. 

3.  Other  than  having  to  conduct 
training  under  higher  visibility 
requirements  (unless  a  special  VFR 
clearance  is  requested),  the  economic 
impact  to  the  flight  school  is  undefined 
and  beyond  the  scope  of  this  airspace 
action. 

Class  E  airspace  areas  extending 
upward  from  700  feet  or  more  above  the 
surface  of  the  earth  are  published  in 
paragraph  6005  of  FAA  Order  7400.9J 
dated  August  31,  2001,  and  effective 
September  16,  2001,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  designations  listed  in 
this  document  would  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  14  CFR  part  71 
modifies  Class  E  airspace  at  Zanesviiie. 
OH.  for  Zanesviiie  Municipal  Airport. 
Controlled  airspace  extending  upward 
from  700  feet  or  more  above  the  sinface 
of  thef  earth  is  needed  to  contain  aircraft 
executing  instrument  approach 
procedines.  The  area  will  be  depicted 
on  appropriate  aeronautical  charts. 

The  FAA  has  determined  that  this 
regulation  only  involves  an 
establishment  body  of  technical 
regulation  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore  this  regulation — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
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does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  Tninimal.  Since  this  is  a 
routine  matter  that  will  only  afl'ect  air 
traffic  procediues  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporated  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  piusuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  amends  14 
CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B.  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES,  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40113. 
40120;  E.0. 10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9J.  Airspace 
Designations  and  Reporting  Points, 
dated  August  31.  2001.  and  effective 
September  16,  2001,  is  amended  as 
follows: 


Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

***** 

AGL  OH  E5  Zanesviiie,  OH  (Revised) 

Zanesviiie  Municipal  Airport,  OH  (Lat.  39° 

56'  40'N.,  long.  81°  53'  32''W.) 
Zanesviiie  VOR/DME  (Lat.  39°  56'  27'N.. 

long.  81°  53'  33'TV.) 
Zanesviiie,  Bethesda  Hospital,  OH 
Point  in  Space  Coordinates  (Lat.  39°  59'  5"N., 

long.  82°  1'  30"W.) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.5-mile 
radius  of  the  Zanesviiie  Municipal  Airport 
and  within  7  miles  east  and  4.4  miles  west 
of  the  Zanesviiie  VOR/DME  220°  radial 
extending  from  the  VOR/DME  to  10.5  miles 
southwest  of  the  VOR/DME,  and  within  2.4 
miles  either  side  of  the  Zanesviiie  VOR/DME 
028°  radial  extending  from  the  6.5-mile 
radius  to  7  miles  northeast  of  the  VOR/DME, 
and  within  a  6-mile  radius  of  the  Point  in 
Space  serving  the  Bethesda  Hospital. 


Issued  in  E>es  Plaines,  Illinois  on 
September  4.  2002. 
Nancy  B.  Sbehon, 

Manager,  Air  Traffic  Division,  Great  Lakes 
Region. 

(FR  Doc.  02-23832  Filed  9-18-02;  8:45  am) 
BHJJNO  C006  4aiO-13-M 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Admlnlatratlon 

14  CFR  Part  71 

[Airspwx  Docket  No.  02-AGL-04] 

Modification  of  Class  E  Airspace; 
Ml 


AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  action  modifies  Class  E 
airspace  at  Lapeer,  MI.  A  VOR-A, 
Standard  Instrument  Approach 
Procedure  (SLAP),  has  been  developed 
for  Dupont-Lapeer  Airport.  Controlled 
airspace  extending  upward  from  700 
feet  above  the  surface  of  the  earth  is 
needed  to  contain  aircraft  executing  this 
approach.  This  action  increases  the  area 
of  the  existing  controlled  airspace  for 
Dupont-Lapeer  Airport. 
EFFECTIVE  DATE:  0901  UTC.  November 
28,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Denis  C.  Binke,  Air  Traffic  Division. 
Airspace  Branch.  AGL-520,  Federal 
Aviation  Administration.  2300  East 
Devon  Avenue.  Des  Plaines.  Illinois 
60018.  telephone  (847)  294-7568. 
SUPPLEMENTARY  INFORMATION: 

History 

On  Tuesday,  May  28,  2002,  the  FAA 
proposed  to  amend  14  CFR  part  71  to 
modify  Class  E  airspace  at  Lapeer,  MI 
(67  FR  36848).  The  proposal  was  to 
modify  controlled  airspace  extending 
upward  from  700  feet  above  the  sinface 
of  the  earth  to  contain  Instrument  Flight 
Rules  (IFR)  operations  in  controlled 
airspace  during  portions  of  the  terminal 
operation  and  while  transiting  between 
the  enroute  and  terminal  environments. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  siirface  of  the  earth  are 
published  in  paragraph  6005,  of  FAA 
Order  7400.9J  dated  August  31,  2001, 
and  effective  September  16,  2001,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designations 


listed  in  this  document  will  be 
published  subsequently  in  the  order. 

The  Rule 

This  amendment  to  14  CFR  part  71 
modffies  Class  E  airspace  at  Lapeer,  MI, 
to  accommodate  aircraft  executing 
instnunent  flight  procedures  into  and 
out  of  Dupont-Lapeer  Airport.  The  area 
will  be  depicted  on  appropriate 
aeronautical  charts. 

The  FAA  has  determined  that  this 
regulations  only  involves  an  established 
body  of  technical  regulation  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore  this,  proposed 
regulation — (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Onler  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedines  (44  FR  11034;  February 
26. 1979);  and  (3)  does  not  warrant 
preparation  of  a  Regulatory  Evaluation 
as  the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  imder  the  criteria  of  the 
Regidatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Pari  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A. 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40113, 
40120;  E.O.  10854.  24  FR  9565.  3  CFR,  1959- 
1963  Comp.,  p.  389. 

|71.1    [Anwnded] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9J,  Airspace 

.  Designations  and  Reporting  Points, 
dated  August  31.  2001,  and  effective 
September  16,  2001,  is  amended  as 
follows: 
***** 

Paragraph  6005    Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 
***** 

AGL  MI  E5  Lapeer,  MI  [Revised] 
Dupont-Lapeer  Airport,  MI  (Lat.  43°  04' 
WK.,  long.  83°  16'  20'W.) 
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That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.5-mile 
radius  of  the  Dupont-Lapeer  Airport. 


Issued- in  Des  Plaines.  Illinois  on 
SeptemBer  4,  2000. 

Nancy  B.  Shelton, 

Manager,  Air  Traffic  Division,  Great  Lakes 

Region. 

[FR  Doc.  02-23833  Filed  9-19-02;  8:45  ami 

BILLING  CODE  4010-13-M 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart71      | 

[Airspace  Docket  No.  01-AGL-17] 

Modification  of  Class  E  Airspace; 
Athens,  OH 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Direct  final  rule;  confirmation  of 
effective  date. 

SUMMARY:  This  docimient  confirms  the 
effective  date  of  a  direct  final  rule  which 
modifies  Class  E  airspace,  Athens,  OH. 

EFFECTIVE  DATE:  The  direct  final  rule 
published  at  67  FR  36807  is  effective 
9091  UTC,  October  3.  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Denis  C.  Burke,  Airspace  Branch,  AGL- 
520,  Air  Traffic  Division,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847-294-7568). 

SUPPt.EMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
(Register  on  Tuesday,  May  28,  2002,  (67 
FR  36807).  The  FAA  uses  the  direct 
final  rulemaking  procedure  for  a 
noncontroversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
October  3,  2002.  No  adverse  comments 
were  received,  and,  thus,  this  action 
confirms  that  this  direct  final  rule  will 
be  effective  on  that  date. 


Issued  in  Des  Plaines,  Illinois,  on 
September  4,  2002. 
Nancy  B.  Shelton, 

Manager.  Air  Traffic  Division,  Great  Lakes 
Region. 
(FR  Doc.  02-23834  Filed  9-18-02;  8:45  am] 

BILUNG  CODE  4910-13-M 


Issued  in  Des  Plaines,  Illinois  on  August 
22,  2002. 

Nancy  B.  Shelton, 

Manager,  Air  Traffic  Division,  Great  Lakes 
Region. 

[FR  Doc.  02-23831  Filed  9-18-02;  8:45  am) 
BILUNG  CO06  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION   DEPARTMENT  OF  STATE 


14  CFR  Part  71 

[Airspace  Docket  No.  02-AGL-02] 

Modification  of  Class  E  airspace; 
Tecumseh,  Mi;  Correction 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Final  rule;  correction. 

summary:  This  action  corrects  an  error 
contained  in  a  final  rule  that  was 
published  in  the  Federal  Register  on 
Wednesday,  July  10,  2002  (67  FR 
45632).  The  final  rule  modified  Class  E 
airspace  at  Tecumseh,  MI. 

EFFECTIVE  DATE:  0901  UTC,  October  3^ 
2002. 

for  further  information  CONTACT: 
Denis  C.  Burke,  Air  Traffic  Division, 
Airspace  Branch,"  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  IL  60018, 
telephone:  (847)  294-777. 

SUPPLEMENTARY  INFORMATION: 

History 

Federal  Register  Document  02-17369 
published  on  Wednesday,  July  10,  2002 
(67  FR  45632),  modified  Class  E 
Airspace  at  Tecumseh,  Ml.  The  Docket 
contained  an  incorrect  latitude  and 
longitude  for  Tecumseh  Products 
Airport,  MI.  This  action  corrects  that 
error,  by  replacing  the  incorrect  latitude 
and  longitude  with  the  correct  latitude 
and  longitude. 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  error  for 
the  Class  E  Airspace,  Tecumseh,  MI,  as 
published  in  the  Federal  Register 
Wednesday,  July  10,  2002  (67  FR 
45632),  (FR  Doc.  02-17369),  is  corrected 
as  follows: 

§71.1    [Corrected] 

1.  On  page  45632,  Column  3,  in  the 
legal  description  imder  Tecumseh, 
Tecumseh  Products  Airport,  MI,  correct 
"(Lat.  42°01'06''N.,  long.  83°52'42'' W.)" 
to  read  "(Lat.  42°01'58''  N..  long. 
83°52'42''  W.)". 


22  CFR  Parts  121  and  123 
[Public  Notice  4124] 

Amendment  to  ttie  International  Traffic 
in  Arms  Regulations:  United  States 
Munitions  List 

AGENCY:  Department  of  State. 
ACTION:  Final  rule. 

SUMMARY:  The  Department  of  State  is 
revising  the  U.S.  Munitions  List 
(USML),  Category  D— Artillery 
Projectors,  Category  III — Ammunition, 
Category  VII — ^Tanks  and  Military 
Vehicles,  and  Category  XVI — Nuclear 
Weapons  Design  and  Test  Equipment. 
Also,  in  order  to  provide  complete 
coverage  of  an  emerging  technology. 
Category  XVIII,  currently  "Reserved",  is 
revised  to  control  directed  energy 
weapons.  Categories  11,  III,  and  XVI  are 
revised  to  amend  the  titles  to  provide 
more  comprehensive  coverage  of  items 
controlled  in  the  categories.  Category  11 
is  further  amended  for  clarity,  to  move 
self-propelled  guns  and  howitzers  and 
their  engines  from  Category  VII  (c)  and 
(g),  respectively,  and  to  specifically 
identify  kinetic  energy  weapons 
systems,  and  specifically  designed 
production,  tooling,  test  and  evaluation 
equipment.  Category  II,  is  further 
amended  to  enhance  the  control  on 
signature  control  materials  currently 
found  onlv  in  Category  Xin(j).  Category 
VII  is  amended  to  delete  paragraph  (c) 
and  to  amend  paragraph  (g)  to  delete  the 
engines  for  self-propelled  guns  and 
howitzers  and  to  renumber  the 
paragraphs.  The  interpretations  and 
amplifications  of  categories  currently 
foimd  elsewhere  in  the  International 
Traffic  in  Arms  Regulations  (ITAR) 
relative  to  categories  ID  and  Vn, 
respectively,  are  also  being  included  in 
the  revised  text  of  the  relevant  category. 
Category  XVI  is  revised  to  include  a  new 
paragraph  identifying  specifically 
designed  or  modified  components, 
.  parts,  accessories,  attachments  and 
associated  equipment  for  the  articles  in 
the  category.  In  addition,  the  regulations 
are  amended  to  more  properly  identify 
the  alternative  control  and  transfer 
authorities  on  nuclear  materials  under 
other  statutes  implemented  by  other 
agencies.  Finally,  in  implementation  of 
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the  Presidential  Determination  No. 
2002-10  of  March  14,  2002,  Bahrain  is 
added  as  a  major  non-NATO  ally  of  the 
United  States. 

EFFECTIVE  DATE:  September  19,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Stephen  Tomchik,  Office  of  Defense 
Trade  Controls,  Department  of  State, 
Telephone  (202)  663-2799  or  FAX  (202) 
261-8199.  ATTN:  Regulatory  Change,  . 
USML  Part  121,  Category  V  and  XIV. 
SUPPLEMENTARY  INFORMATION:  This 
notice  of  rule  making  sets  out  the  results 
of  a  review  of  the  U.S.  Munitions  List 
(USML),  Category  II  and  HI,  by  the 
Department  of  State  in  consultation 
with  the  Departments  of  Defense  and 
Commerce,  and  of  Category  XVI  by  the 
Department  of  State  in  consultation 
with  the  Departments  of  Defense, 
Commerce,  and  Energy.  In  Categories  11, 
m,  and  XVm  the  titles  are  revised  to 
more  accvirately  reflect  the  full  range  of 
articles  covered  by  each  category  (e.g. 
the  movement  of  self-propelled  guns 
and  howitzers  and  their  engines  from 
Category  VII  paragraph  (c)  and 
paragraph  (g)  respectively  to  Category 

n). 

In  amending  Category  n,  the  items 
currently  in  paragraph  (c)  are 
transferred  to  a  new  paragraph  (j). 
Paragraph  (c)  now  controls  apparatus 
and  devices  for  launching  or  delivering 
ordnance,  other  than  those  items 
controlled  in  Category  IV  of  the  USML. 
The  items  in  (d)  are  transferred  to  a  new 
paragraph  (k)  permitting  an  emerging 
class  of  new  energy  weapons 
determined  to  be  inadequately  defined 
on  the  USML  to  now  be  specifically 
identified.  Paragraph  (d)  now  controls 
kinetic  energy  weapon  systems 
specifically  designed  or  modified  for 
destruction  or  rendering  mission-abort 
of  a  target.  During  the  review,  it  was 
also  determined  Qiat  the  coverage  of 
signature  control  materials  currently 
found  in  Category  XUKj)  was 
inadequate.  While  signature  control 
features  may  be  inte^^  to  a  given 
system  design,  they  can  also  be  sold  as 
add-on  subassemblies  or  materials  for 
application  to  existing  systems. 
Therefore  a  new  paragraph  (e)  now 
controls  signature  control  materials  for 
the  articles  in  Category  II.  Category  n  (a) 
was  expanded  to  control  all  guns  over 
caliber  .50  whether  towed,  airborne, 
self-propelled  or  fixed  resulting  in  the 
transfer  of  self-propelled  gims  and 
howitzers  from  Category  VII  (c)  to  this 
category.  Category  II  is  further  revised  to 
add  a  new  paragraph  (f)  to  control  the 
engines  for  self-propelled  guns  and 
howitzers  moved  from  Category  VII  (g). 
Also  added  are,  a  new  paragraph  (g)  to 
identify  production  tooling  and 


equipment  specifically  designed  or 
modified  for  the  production  of  the 
articles  controlled  by  this  category,  a 
new  paragraph  (h)  to  control  specifically 
designed  or  modified  test  and 
evaluation  equipment  and  test  models, 
and  a  new  paragraph  (i)  to  control 
autoloading  systems  for  electronic 
programming  of  projectile  function. 

In  addition  to  revising  the  title  of 
Category  HI,  the  category  is  further 
revised  to  move  components,  parts, 
accessories  and  attachments  frt)m 
paragraph  (b)  to  paragraph  (d).  This  is 
done  for  the  sake  of  greater  internal 
logic  and  consistency.  Paragraph  (d),  in 
addition  to  controlling  components, 
parts,  accessories,  attachments  and 
associated  equipment  for  the  articles  in 
the  category,  is  also  revised  to 
specifically  identify  certain 
ammunition/ordnance  components, 
parts,  accessories  and  attachments  and 
to  designate  them  as  Significant  Military 
Equipment  (SME).  The  ammimition 
belting  and  Unking  machines  in 
paragraph  (c)  are  moved  to  paragraph  (b) 
followed  by  the  logically  related 
corresponding  move  of  ammunition 
manufactiuing  and  loading  machines 
from  paragraph  (d)  to  paragraph  (c).  The 
interpretation  and  amplification 
language  in  §  121.6  is  transferred  to  a 
new  paragraph  (f)  and  section  121.6  will 
be  captioned  "Reserved". 

Category  XVI,  is  revised  to  transfer  the 
items  currently  in  Category  XlV(d)  of 
the  USML  to  paragraph  (c)  and  to  add 
a  new  paragraph  (d)  to  ensure  coverage 
of  specifically  designed  components, 
parts,  accessories,  attachments  and 
associated  equipment  for  the  articles  in 
the  category.  The  technical  data  and 
services  in  paragraph  (c)  are  moved  to 
a  new  paragraph  (e).  Also,  section 
123.20  of  the  regulations  is  revised  to 
more  properly  identify  the  alternative 
control  and  transfer  authorities  on 
nuclear  materials,  nuclear  parts  of 
nuclear  weapons,  or  other  non-nuclear 
parts  of  nuclear  weapons  systems 
implemented  by  other  agencies. 

Category  XVIII  currently  "Reserved", 
is  revised  to  create  a  new  category  to  the 
USML  to  ensure  control  of  directed 
energy  weapons.  While  Categories  XII 
(b)  and  XIII  (h)  currently  control  aspects 
of  directed  energy  weapons,  this  new 
category  will  provide  a  more  complete 
coverage  of  the  emerging  technologies 
(e.g.,  items  used  to  biun  out  radar 
receivers,  disable  electro-optic  sensors 
or  intercept  missiles).  Revisions  to 
Categories  XII  (b)  and  Xm  (h),  as 
appropriate,  will  take  place  during 
review  of  each  of  these  categories. 

Finally,  Category  VII,  Tanks  and 
Military  Vehicles,  is  revised  to  delete 
paragraph  (c),  to  remove  the  engines  for 


self  propelled  guns  and  howitzers  frtjm 
paragraph  (g)  and  to  renumber  the 
remaining  paragraphs.  Consistent  with 
the  change  in  previous  categories,  to 
include  interpretative  notes  where 
appropriate  in  the  category  itself,  the 
text  of  §  121.4  is  moved  to  the  category, 
in  paragraph  (i),  and  section  121.4  will 
be  captioned  "Reserved". 

This  amendment  involves  a  foreign 
affairs  function  of  the  United  States  and, 
.therefore,  is  not  subject  to  the 
procedures  required  by  5  U.S.C.  553  and 
554.  It  is  exempt  from  review  under 
Executive  Order  12866;  but  has  been 
reviewed  internally  by  the  Department 
of  State  to  ensure  consistency  with  the 
purposes  thereof.  This  rule  does  not 
require  analysis  under  the  Regulatory 
Flexibility  Act  or  the  Unfunded 
Mandates  Reform  Act.  It  has  been  found 
not  to  be  a  major  rule  within  the 
meaning  of  the  Small  Business 
Regulatory  Enforcement  Act  of  1966.  It 
will  not  have  substantial  direct  effects 
on  the  States,  the  relationship  between 
the  National  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  section  6  of  Executive 
Order  13132,  it  is  determined  that  this 
rule  does  not  have  sufficient  federalism 
implications  to  warrant  application  of 
Executive  Orders  Nos.  12372  and  13123. 
However,  affected  U.S.  persons  are 
invited  to  submit  written  comments  to 
the  Department  of  State,  Office  of 
Defense  Trade  Controls,  ATTN:  Stephen 
Tomchik,  Regulatory  Change,  USML 
Category'U,  RI,  and  XVffl,  12th  Floor, 
SA-1.  Washington,  D.C.  20522-0112. 

List  of  Subjects  in  22  CFR  Parts  121  and 
123 

Arms  and  mimitions.  Exports. 

Accordingly,  for  the  reasons  set  forth 
above.  Title  22,  Chapter  I,  Subchapter 
M,  Parts  121  and  123  are  amended  as 
follows: 

PART  121— UNITED  STATES 
MUNITIONS  UST 

1 .  The  authority  citation  for  Part  121 
continues  to  read  as  follows: 

Authority:  Sec.  2.  38.  and  71.  Pub.  L.  90- 
629,  90  Stat.  744  (22  U.S.C.  2752.  2278, 
2797):  E.O.  11958,  42  FR  4311;  3  CFR.  1977 
Comp..  p.  79;  22JJ.S.C.  2658;  Pub.  L.  105- 
261, 112  Stat.  1920. 

2.  In  §  121.1,  Category  II  and  Category 
III  are  revised;  Category  VII  is  amended 
by  revising  paragraphs  (c)  through  (i): 
Category  XVI  is  revised;  and  Category 
XVin  is  added  to  read  as  follows: 

§121.1    General.  The  United  StalM 
Munitions  List 
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Category  II-Guns  and  Armament 

*(a)  Guns  over  caliber  .50  (12.7mm, 
whether  towed,  airborne,  self-propelled, 
or  fixed,  including  but  not  limited  to, 
howitzers,  mortars,  cannons  and 
recoilless  rifles. 

(b)  Flame  throwers  specifically 
designed  or  modified  for  military 
application. 

(c)  Apparatus  and  devices  for 
launching  or  delivering  ordnance,  other 
than  those  articles  controlled  in 
Category  IV. 

*(d)  Kinetic  energy  weapon  systems 
specifically  designed  or  modified  for 
destruction  or  rendering  mission-abort 
of  a  target. 

(e)  Signature  control  materials  (e.g., 
parasitic,  structural,  coatings,  screening) 
techniques,  and  equipment  specifically 
designed,  developed,  configured, 
adapted  or  modified  to  alter  or  reduce 
the  signature  (e.g.,  muzzle  flash 
suppression,  radar,  infrared,  visual, 
laser/electro»optical.  acoustic)  of 
defense  articles  controlled  by  this 
category. 

*(f)  Engines  specifically  designed  or 
modified  for  the  self-propelled  guns  and 
howitzers  in  paragraph  (a)  of  this 
category. 

(g)  Tooling  and  equipment 
specifically  designed  or  modified  for  the 
production  of  defense  articles  controlled 
by  this  category. 

(h)  Test  emd  evaluation  equipment 
and  test  models  specifically  designed  or 
modified  for  the  articles  controlled  by 
this  category.  This  includes  but  is  not 
limited  to  diagnostic  instrumentation 
and  physical  test  models. 

(i)  Autoloading  systems  for  electronic 
programming  of  projectile  function  for 
the  defense  articles  controlled  in  this 
Category. 

(j)  All  other  components,  parts, 
accessories,  attachments  and  associated 
equipment  specifically  designed  or 
modified  for  the  articles  in  paragraphs 
(a)  through  (i)  of  this  category.  This 
includes  but  is  not  limited  to  mounts 
and  carriages  for  the  articles  controlled 
in  this  category. 

(k)  Technical  data  (as  defined  in 
§  120.10  of  this  subchapter)  and  defense 
services  (as  defined  in  §  120.9  of  this 
subchapter)  directly  related  to  the 
defense  articles  enumerated  in 
paragraphs  (a)  through  (j)  of  this 
category.  Technical  data  directly  related 
to  the  manufacture  or  production  of  any 
defense  articles  enumerated  elsewhere 
in  this  category  that  are  designated  as 
Significant  Military  Equipment  (SME) 
shall  itself  be  designated  SME. 

(1)  The  following  interpretations 
explain  and  amplify  the  terms  used  in 
this  category  and  elsewhere  in  this 
subchapter: 


(1)  The  kinetic  energy  weapons 
systems  in  paragraph  (d)  of  this  category 
include  but  are  not  limited  to: 

(i)  Launch  systems  and  subsystems 
capable  of  accelerating  masses  larger 
than  O.lg  to  velocities  in  excess  of 
Lekm/s,  in  single  or  rapid  fire  modes, 
using  methods  such  as:  electromagnetic, 
electrothermal,  plasma,  light  gas,  or 
chemical; 

(ii)  Prime  power  generation,  electric 
armor,  energy  storage,  thermal 
management;  conditioning,  switching  or 
fuel-handling  equipment;  and  the 
electrical  interfaces  between  power 
supply  gun  and  other  turret  electric 
drive  function; 

(iii)  Target  acquisition,  tracking  fire 
control  or  damage  assessment  systems; 
and 

(iv)  Homing  seeker,  guidance  or  divert 
propulsion  (lateral  acceleration)  systems 
for  projectiles. 

(2)  The  articles  in  this  category 
include  any  end  item,  component, 
accessory,  attachment  part,  firmware, 
software  or  system  that  has  been 
designed  or  manufactured  using 
technical  data  and  defense  services 
controlled  by  this  category. 

(3)  The  articles  specifically  designed 
or  modified  for  military  application 
controlled  in  this  category  include  any 
article  specifically  developed, 
configured,  or  adapted  for  military 
application. 

Category  III — Ammunition/Ordnance 

*(a)  Ammunition/ordnance  for  the 
articles  in  Categories  I  and  II  of  this 
section. 

(b)  Ammunition/ordnance  handling 
equipment  specifically  designed  or 
modified  for  the  articles  controlled  in 
this  category,  such  as,  belting,  linking, 
and  de-linking  equipment. 

(c)  Equipment  and  tooling  specifically 
designed  or  modified  for  the  production 
of  defense  articles  controlled  by  this 
category. 

(d)  Components,  parts,  accessories, 
attachments  and  associated  equipment 
specifically  designed  or  modified  for  the 
articles  in  this  category: 

*(1)  Guidance  and  control 
components  for  the  articles  in  paragraph 
(a)  of  this  category; 

*(2)  Safing,  arming  and  fuzing 
components  (including  target  detection 
and  localization  devices)  for  the  articles 
in  paragraph  (a)  of  this  category;  and 

(3)  All  other  components,  parts, 
accessories,  attachments  and  associated 
equipment  for  the  articles  in  paragraphs 
(a)  through  (c)  of  this  category. 

(e)  Technical  data  (as  defined  in 

§  120.10  of  this  subchapter)  and  defense 
services  (as  defined  in  §  120.9  of  this 
subchapter)  directly  related  to  the 


defense  articles  enumerated  in 
paragraphs  (a)  through  (d)  of  this 
category.  Technical  data  directly  related 
to  the  manufacture  or  production  of  any 
defense  articles  enumerated  elsewhere 
in  this  category  that  are  designated  as. 
Significant  Military  Equipment  (SME) 
shall  itself  be  designated  SME. 

(f)  The  following  explains  and 
amplifies  the  terms  used  in  this  category 
and  elsewhere  in  this  subchapter: 

(1)  The  components,  parts,  accessories 
and  attachments  controlled  in  this 
category  include,  but  are  not  limited  to 
cartridge  cases,  powder  bags  (or  other 
propellant  charges),  bullets,  jackets, 
cores,  shells  (excluding^hotgim  shells), 
projectiles  (including  canister  rounds 
and  submunitions  therefor),  boosters, 
firing  components  therefor,  primers,  and 
other  detonating  devices  for  the  defense 
articles  controlled  in  this  category.    - 

(2)  This  category  does  not  control 
cartridge  and  shell  casings  that,  prior  to 
export,  have  been  rendered  useless 
beyond  the  possibility  of  restoration  for 
use  as  a  cartridge  or  shell  casing  by 
means  of  heating,  flame  treatment, 
mangling,  crushing,  cutting  or  popping. 

(3)  Equipment  and  tooling  in 
paragraph  (c)  of  this  category  does  not 
include  equipment  for  hand-loading 
ammunition. 

(4)  The  articles  in  this  category 
include  any  end  item,  component, 
accessory,  attachment,  part,  firmware, 
software,  or  system  that  has  been 
designed  or  manufactured  using 
technical  data  and  defense  services 
controlled  by  this  category. 

(5)  The  articles  specifically  designed 
or  modified  for  military  application 
controlled  in  this  category  include  any 
article  specifically  developed, 
configured,  or  adapted  for  military 
application 


Category  VII— Tanks  and  Military 
Vehicles 


(c)  Military  trucks,  trailers,  hoists,  and 
skids  specifically  designed,  modified,  or 
equipped  to  mount  or  carry  weapons  of 
Categories  I,  II  and  IV  of  this  section  or. 
for  carrying  and  handling  the  articles  in 
paragraph  (a)  of  Categories  III  and  IV  of 
this  section. 

*(d)  Military  recovery  vehicles. 

*(e)  Amphibious  vehicles. 

*(f)  Engines  specifically  designed  or 
modified  for  the  vehicles  in  paragraphs 
(a),  (b),  and  (e)  of  this  category. 

(g)  All  specifically  designed  or 
modified  components,  parts, 
accessories,  attachments,  and  associated 
equipment  for  the  articles  in  this 
category,  including  but  not  limited  to 
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military  bridges  and  deep  water  fording 
kits. 

(h)  Technical  data  (as  defined  in 
§120.10  of  this  subchapter)  and  defense 
services  (as  defined  in  §  120.9  of  this 
subchapter)  directly  related  to  the 
defense  articles  enumerated  in 
paragraphs  (a)  through  (g)  of  this 
category.  Technical  data  direcdy  related 
to  the  manufacture  or  production  of  any 
defense  articles  enimierated  elsewhere 
in  this  category  that  are  designated  as 
Significant  Military  Equipment  (SME) 
shall  itself  be  designated  SME. 

(i)  The  following  explains  and 
amplifies  the  terms  used  in  this  category 
and  elsewhere  in  this  subchapter. 

(1)  An  amphibious  vehicle  in 
paragraph  (e)  of  this  category  is  an 
automotive  vehicle  or  chassis  which 
embodies  all-wheel  drive,  is  equipped 
to  meet  special  military  requirements, 
and  which  has  sealed  electrical  system 
or  adaptation  features  for  deep  water 
fording. 

(2)  The  articles  in  this  category 
include  any  end  item,  component, 
accessory,  attachment  part,  firmware, 
software  or  system  that  has  been 
designed  or  manufactured  using 
technical  data  and  defense  service 
controlled  by  this  category. 
***** 

Category  XVI— Nuclear  Weapons, 
Design  and  Testing  Related  Items 

*(a)  Any  article,  material,  equipment, 
or  device  which  is  specifically  designed 
or  modified  for  use  in  the  design, 
development,  or  fabrication  of  nuclear 
weapons  or  nuclear  explosive  devices. 
(See  §  123.20  of  this  subchapter  and 
Department  of  Commerce  Export 
Administration  Regulations,  15  CFR 
742.3  and  744.2). 

*(b)  Any  article,  material,  equipment, 
or  device  which  is  specifically  designed 
or  modified  for  use  in  the  devising, 
carrying  out,  or  evaluating  of  nuclear 
weapons  tests  or  any  other  nuclear 
explosions  (including  for  modeling  or 
simulating  the  employment  of  nuclear 
weapons  or  the  integrated  operational 
use  of  nuclear  weapons),  except  such 
items  as  are  in  normal  commercial  use 
for  other  purposes. 

*(c)  Nuclear  radiation  detection  and 
measurement  devices  specifically 
designed  or  modified  for  military 
applications. 

id)  All  specifically  designed  or 
modified  components  and  parts, 
accessories,  attachments,  and  associated 
equipment  for  the  articles  in  this 
category. 

(e)  Technical  data  (as  defined  in 
§  120.10  of  this  subchapter),  and  defense 
services  (as  defined  in  §  120.9  of  this 
subchapter)  directly  related  to  the 


defense  articles  eniunerated  in 
paragraphs  (a)  through  (d)  of  this 
category.  (See  also,  §  123.20  of  this 
subchapter.)  Technical  data  directly 
related  to  the  manufacture  or 
production  of  any  defense  articles 
enimierated  elsewhere  in  this  category 
that  are  designated  as  Significant 
Military  Equipment  (SME)  shall  itself  be 
designated  SME. 
***** 

Category  XVm— 4)irected  Energy 
Weapons 

*(a)  Directed  energy  weapon  systems 
specifically  designed  or  modified  for 
military  applications  (e.g.,  destruction, 
degradation  or  rendering  mission-abort 
of  a  target).  These  include,  but  are  not 
limited  to: 

(1)  Laser  systems,  including 
continuous  wave  or  pulsed  laser 
systems,  specifically  designed  or 
modified  to  cause  blindness; 

(2)  Lasers  of  sufficient  continuous 
wave  or  pulsed  power  to  effect 
destruction  similar  to  the  manner  of 
conventional  ammunition; 

(3)  Particle  beam  systems: 

(4)  Particle  accelerators  that  project  a 
charged  or  neutral  particle  beam  with 
destructive  power; 

(5)  High  power  radio-frequency  (RF) 
systems; 

(6)  High  pulsed  power  or  high  average 
power  radio  frequency  beam 
transmitters  that  produce  fields 
sufficiently  intense  to  disable  electronic 
circuitry  at  distant  targets; 

(7)  PHme  power  generation,  energy 
storage,  switching,  power  conditioning, 
thermal  management  or  fuel-handling 
equipment; 

(8)  Target  acquisition  or  tracking 
systems; 

(9)  Systems  capable  or  assessing  target 
damage,  destruction  or  mission-abort; 

(10)  Beam-handling,  propagation  or 
pointing  equipment; 

(11)  Equipment  with  rapid  beam  slew 
capability  for  rapid  multiple  target 
operations; 

(12)  Negative  ion  beam  funneling 
equipment;  and, 

(13)  Equipment  for  controlling  and 
slewing  a  high-energy  ion  beam. 

*(b)  Equipment  specifically  designed 
or  modified  for  the  detection  or 
identification  of,  or  defense  against, 
articles  controlled  in  paragraph  (a)  of 
this  category. 

(c)  Tooling  and  equipment 
specifically  designed  or  modified  for  the 
production  of  defense  articles  controlled 
by  this  category. 

(d)  Test  and  evaluation  equipment 
and  test  models  specifically  designed  or 
modified  for  the  defense  articles 
controlled  by  this  category.  This 


includes,  but  is  not  limited  to, 
diagnostic  instrumentation  and  physical 
test  models. 

(e)  Components,  parts,  accessories, 
attachments  and  associated  equipment 
specifically  designed  or  modified  for  the 
articles  in  paragraphs  (a)  through  (d)  of 
this  category. 

(f)  Technical  data  (as  defined  in 

§  120.10  of  this  subchapter)  and  defense 
services  (as  defined  in  §  120.9  of  this 
subchapter)  directly  related  to  the 
defense  articles  enimierated  in 
paragraphs  (a)  through  (e)  of  this 
category.  Technical  data  directly  related 
to  the  manufacture  or  production  of  any 
defense  articles  enumerated  in  this 
category  that  are  designated  as 
Significant  Military  Equipment  (SME) 
shall  itself  be  designated  SME. 

(g)  The  following  interpretations 
explain  and  amplify  terms  used  in  this 
category  and  elsewhere  in  this 
subchapter: 

(1)  The  components,  parts, 
accessories,  attachments  and  associated 
equipment  include,  but  are  not  limited 
to  adaptive  optics  and  phasie  conjugators 
components,  space-qualified  accelerator 
components,  targets  and  specifically 
designed  target  diagnostics,  current 
injectors  for  negative  hydrogen  ion 
beams,  and  space-qualified  foils  for 
neutrahzing  negative  hydrogen  isotope 
beams. 

(2)  The  articles  controlled  in  this 
category  include  any  end  item, 
component,  accessory,  attachment,  part, 
firmware,  software  or  system  that  has 
been  designed  or  manufactured  using 
technical  data  and  defense  services 
controlled  by  this  category. 

(3)  The  articles  specifiodiy  designed 
or  modified  for  military  application 
controlled  in  this  category  include  any 
article  specifically  developed, 
configured,  or  adapted  for  military 
application. 

•        •        •        •        * 

Sec.  121.4    [Removed  and  Reserved] 

3.  Section  121.4  is  removed  and 
reserved. 

Sec.  121.6    [Removed  and  Reserved] 

4.  Section J121.6  is  removed  and 
reserved. 

PART  123— LICENSES  FOR  THE 
EXPORT  OF  DEFENSE  ARTICLES 

5.  The  authority  citation  for  Part  123 
continues  to  read  as  follows: 

Authority:  Sees.  2.  38,  and  71.  Pub.  L.  90- 
629,  90  Stat.  744  (22  U.S.C.  2752.  2278, 
2797):  22  U.S.C.  2753:  E.O.  11958.  42  FR 
4311;  3  CFR.  1977  Comp..  p.  79;  22  U.S.C. 
2658;  Pub.  L.  105-261. 112  Stat.  1920. 
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'b.  Section  123.20  is  revised  to  read  as 
follows:  1 

§123^    Nuclear  ratated  controls. 

(a)  The  provisions  of  this  subchapter 
do  not  apply  to  equipment,  technical 
data  or  services  in  Category  VI(e)  and 
Category  XVI  of  §  121.1  of  this 
subchapter  to  the  extent  such 
equipment,  technical  data  or  services 
are  under  the  export  control  of  the 
Department  of  Energy  or  the  Nuclear 
Regidatory  Commission  pursuant  to  the 
Atomic  Energy  Act  of  1954,  as  amended, 
and  the  Nuclear  Non-Proliferation  Act 
of  1978,  as  amended,  or  is  a  government 
transfer  authorized  pursuant  to  these 
Acts. 

(b)  The  transfer  of  materials, 
including  special  nuclear  materials, 
nuclear  parts  of  nuclear  weapons,  or 
other  non-nuclear  parts  of  nuclear 
weapons  systems  involving  Restricted 
Data  or  of  assistance  involving  any 
person  directly  or  indirectly  engaging  in 
the  production  or  use  thereof  is 
prohibited  except  as  authorized  by  the 
Atomic  Energy  Act  of  1954,  as  amended. 
The  transfer  of  Restricted  Data  or  such 
assistance  is  prohibited  except  as 
authorized  by  the  Atomic  Energy  Act  of 
1954,  as  amended.  The  technical  data  or 
defense  services  relating  to  nuclear 
weapons,  nuclear  weapons  systems  or 
related  defense  purposes  (and  such  data 
or  services  relating  to  applications  of 
atomic  energy  for  peaceful  piuposes,  or 
related  research  and  development)  may 
constitute  Restricted  Data  or  such 
assistance,  subject  to  the  foregoing 
prohibition. 

(c)  A  license  for  the  export  of  any 
machinery,  device,  component, 
equipment,  or  technical  data  relating  to 
equipment  referred  to  in  Category  VI(e) 
of  §121.1  of  this  subchapter  will  not  be 
granted  unless  the  proposed  equipment 
comes  within  the  scope  of  an  existing 
Agreement  for  Cooperation  for  Mutual 
Defense  Purposes  concluded  pursuant 
to  the  Atomic  Energy  Act  of  1954,  as 
amended,  with  the  government  of  the 
country  to  which  the  Article  is  to  be 
exported.  Licenses  may  be  granted  in 
the  absence  of  such  an  agreement  only: 

(1)  If  the  proposed  export  involves  an 
article  which  is  identical  to  that  in  use 
in  an  unclassified  civilian  nuclear 
power  plant, 

(2)  If  the  proposed  export  has  no 
relationship  to  naval  nuclear 
propulsion,  and 

(3)  If  it  is  not  for  use  in  a  naval 
propulsion  plant. 

7.  Section  123.27(a)(1)  is  revised  to 
read  as  follows: 


§  1 23^7    Special  licensing  regime  for 
exports  to  U.S.  allies  of  commercial 
communications  satellita  components, 
systems,  parts,  accessories,  attachments 
and  associated  technical  data. 

(a)*  *  * 

(1)  The  proposed  exports  or  re-exports 
concern  exclusively  one  or  more 
countries  of  the  North  Atlantic  Treaty 
Organization  (Belgium,  Canada,  Czech 
Republic,  Denmark,  France,  Germany, 
Greece,  Hungary,  Iceland,  Italy, 
Luxembourg,  The  Netherlands,  Norway, 
Poland,  Portugal,  Spain,  Turkey,  United 
Kingdom,  and  the  United  States)  and/or 
one  or  more  countries  which  have  been 
designated  in  accordance  with  section 
517  of  the  Foreign  Assistance  Act  of 
1961  as  a  major  non-NATO  ally  (and  as 
defined  further  in  section  644(q)  of  that 
Act)  for  purposes  of  that  Act  and  the 
Arms  Export  Control  Act  (Argentina, 
Australia,  Bahrain,  Egypt,  Israel,  Japan, 
Jordan,  New  Zealand  and  the  Republic 
of  Korea). 
*        *        •        •        • 

Dated:  August  16.  2002. 
John  R.  Bolton, 

Under  Secretary,  Anns  Control  and 
International  Security,  Department  of  State. 
[FR  Doc.  02-23715  Filed  9-18-02;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 
Office  of  the  Attorney  General 

28  CFR  Part  0 

[DEA-231F;  A.G.  Order  No.  2614-2002] 

Organization;  Drug  Enforcement 
Administration 

agency:  Department  of  Justice. 
action:  Final  rule. 

SUMMARY:  This  rule  makes  a  number  of 
revisions  to  the  Drug  Enforcement 
Administration's  and  Federal  Biireau  of 
Investigation's  regulations  concerning 
agency  management.  Specifically,  the 
updated  regulations  include  a  number 
of  redelegations  of  authority,  including 
the  authority  to  issue  administrative 
subpoenas,  the  authority  to  authorize 
disclosure  of  official  information,  the 
authority  to  execute  certifications  to 
authenticate  documents  and  the 
authority  to  cross-designate  Federal  law 
enforcement  officers. 
EFFECTIVE  DATE:  September  19,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  R.  Ryan,  Chief  Counsel,  Drug 
Enforcement  Administration,  U.S. 
Department  of  Justice,  Washington,  DC 
20537,  Telephone  (202)  307-1000. 


SUPPLEMENTARY  INFORMATION:  This  final 
rule  implements  a  number  of  changes  to 
Title  28,  Code  of  Federal  Regulations 
(CFR),  Part  0,  regarding  agency 
management  for  the  Drug  Enforcement 
Administration  (DEA)  and  Federal 
Bureau  of  Investigation  (FBI).  The 
updated  regulations  include  a  number 
of  revisions  to  the  Drug  Enforcement 
Administration's  and  the  Federal 
Bureau  of  Investigation's  redelegations 
of  authority,  including  the  authority  to 
issue  administrative  subpoenas,  the 
authority  to  authorize  disclosure  of 
official  information,  the  authority  to 
execute  certifications  to  authenticate 
docimients  and  the  authority  to  cross- 
designate  Federal  law  enforcement 
officers.  Also  included  is  a  minor 
change  in  wording  regarding  the 
authority  to  release  information  in  order 
to  add  the  words  "or  demands,"  and  a 
change  in  the  cross-reference  to  a 
subsection  (b)  of  Title  21,  section  873, 
concerning  cross-designation  of  Federal 
law  enforcement  officers,  in  order  to 
correct  a  typographical  error.  A  detailed 
explanation  of  the  amendments  follows. 

A.  28  CFR  0.103 

The  revision  to  these  provisions 
concerns  the  Administrator's  authority 
to  authorize  the  testimony  of  DEA 
officials  in  criminal  prosecutions.  The 
current  language  refers  only  to 
authorization  of  testimony  in  response 
to  "subpoenas."  This  language  is  being 
changed  to  'subpoenas  or  demands," 
because  prosecutors  rarely  issue 
subpoenas  when  requesting  DEA 
employees'  testimony  in  criminal 
prosecutions. 

B.  28  CFR  0.100,  Appendix  to  Subpart  ~ 
R,  Section  2 

The  redelegations  of  authority  to  DEA 
supervisors  include  the  following 
changes: 

1.  Authorization  of  Testimony 

Among  other  things,  this  section 
redelegates  authority  to  DEA  Special 

Agents-in-Charge  and  Laboratory 
Directors  to  permit  the  testimony  of 
DEA  officials  in  response  to  prosecution 
subpoenas.  Similar  to  the  delegation  of 
authority  in  28  CFR  0.103.  these 
redelegations  of  authority  refer  only  to 
testimony  in  response  to  "subpoenas." 
This  language  is  being  changed  to 
"subpoenas  or  demands"  because, 
again,  prosecutors  rarely  issue 
subpoenas  when  requesting  DEA 
employees'  testimony  in  criminal 
prosecutions. 
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2.  Release  of  Headquarters  Information 
and  Testimony  of  Headquarters 
Employees 

Currently,  DEA  regulations  include  no 
redelegation  of  authority  from  the 
Administrator  for  the  release  of 
information  obtained  by  DEA 
Headquarters  or  to  authorize  the 
testimony  of  Headquarters  employees  in 
response  to  subpoenas  or  demands  from 
prosecutors.  In  order  to  avoid  the 
necessity  of  having  the  Administrator 
approve  routine  requests  for  information 
and  testimony  made  to  Headquarters 
employees,  authority  is  being 
redelegated  to  the  Deputy 
Administrator,  Assistant 
Administrators,  and  Office  Heads. 
Similar  redelegations  of  authority  for 
the  FBI  have  also  been  included,  at  the 
FBI's  request. 

C.  28  CFR  Appendix  to  Subpart  R, 
Section  4 

The  redelegations  of  authority  for 
issuance  of  administrative  subpoenas 
will  be  changed  as  follows.  Currently, 
the  regulations  redelegate  authority  to 
issue  administrative  subpoenas  to  the 
Chief  Inspector,  Deputy  Chief  Inspector, 
and  Associate  Deputy  Chief  Inspector  of 
DEA's  Office  of  Professional 
Responsibility  (OPR),  DEA  and  FBI 
Special  Agents-in-Charge,  Inspectors 
assigned  to  the  Inspection  Division. 
DEA  Associate  Special  Agents-in- 
Charge,  DEA  and  FBI  Assistant  Special 
Agents-in-Charge,  DEA  Resident  Agents- 
in-Charge,  DEA  Diversion  Program 
Managers,  and  FBI  Supervisory  Senior 
Resident  Agents.  Due  to  a 
reorganization,  there  is  now  a  DEA 
Deputy  Chief  Inspector  and  an  Associate 
Chief  Inspector  for  DEA's  Office  of 
Inspections.  Those  officials  are  being 
provided  with  the  authority  to  issue 
administrative  subpoenas,  in  order  to 
provide  them  with  the  same  authority 
already  afforded  the  Deputy  Chief 
Inspector  and  Associate  Deputy  Chief 
Inspector  for  OPR  and  all  Inspectors  in 
the  Inspection  Division.  For  purposes  of 
increased  efficiency,  such  authority  is 
also  being  redelegated  to  DEA  Special 
Agent  Group  Supervisors  and  those  FBI 
Special  Agent  Squad  Supervisors  with 
management  responsibility  over 
Organized  Crime/Drug  Program 
Investigations.  The  FBI  has  requested 
the  change. 

D.  28  CFR  Appendix  to  Subpart  R, 
Sections 

At  present,  only  the  Chief  Counsel  has 
authority  to  authenticate  DEA 
documents.  The  Director  of  DEA's  Mid- 
Atlantic  Laboratory  also  needs  this 
authority  because  the  Mid- Atlantic 


Laboratory  is  in  the  unique  position  of 
being  required  to  analyze  drug  exhibits 
for  both  the  Federal  and  D.C.  courts,  and 
all  drug  analyses  for  D.C.  Superior  Court 
must  be  certified.  At  present,  the 
laboratory  uses  six  notaries  public  to 
certify  documents.  Authorizing  the  lab 
director  to  authenticate  documents  will 
save  much  time  and  effort. 

E.  28  CFR  Appendix  to  Subpart  R, 
Section  10 

This  section  concerns  the  authority  to 
deputize  state  and  local  law 
enforcement  officers  as  DEA  Task  Force 
Officers.  The  only  change  to  this  section 
is  to  provide  the  new  title  of  the  official 
authorized  to  deputize  state  and  local 
law  enforcement  officers. 

F.  28  CFR  Appendix  to  Subpart  R, 
Section  11 

This  section  concerns  the  authority  to 
cross-designate  Federal  law  enforcement 
officers.  The  only  changes  to  this 
section  are  to  provide  the  new  title  of 
the  official  authorized  to  cross-designate 
and  to  correct  a  typographical  error  in 
the  reference  to  the  statute  that  permits 
cross-designations. 

Procedure  Act 

This  rule  relates  to  a  matter  of  agency 
management  or  personnel  and, 
therefore,  is  exempt  from  the  usual 
requirements  of  prior  notice  and 
comment  and  a  30-day  delay  in  effective 
date.  See  5  U.S.C.  553(a)(2). 

Regulatory  Flexibility  Act 

The  Attorney  General,  in  accordance 
with  the  Regulatory  Flexibility  Act,  5 
U.S.C.  605(b),  has  reviewed  this  rule 
and.  by  approving  it.  certifies  that  it  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  it  pertains  to  personnel  and 
administrative  matters  affecting  the 
Department.  Further,  a  Regulatory 
Flexibility  Analysis  was  not  required  to 
be  prepared  for  this  final  rule  because 
the  Department  was  not  required  to 
publish  a  general  notice  of  proposed 
rulemaking  for  this  matter. 

Executive  Order  12866 

This  rule  has  been  drafted  and 
reviewed  in  accordance  with  Executive 
Order  12866.  Regulatory  Plaiming  and 
Review,  section  1(b),  Principles  of 
Regulation.  This  rule  is  limited  to 
agency  organization,  management  and 
personnel  as  described  by  Executive 
Order  12866,  (3)(d)(3)  and,  therefore,  is 
not  a  "regulation"  or  "rule"  as  defined 
by  that  Executive  Order.  Accordingly, 
this  rule  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget. 


Executive  Order  12988 

This  regulation  meets  the  applicable 
standards  set  forth  in  Sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988,  Civil 
Justice  Reform. 

Executive  Order  13132 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefo|e,  in 
accordance  with  Executive  Order 
13132,Federalism,  the  Department  has 
determined  that  this  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  federalism 
summary  impact  statement. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  will  not  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year,  and  it  will  not 
significantly  or  imiquely  affect  small 
governments.  Therefore,  no  actions  are 
necessary  under  the  provisions  of  the 
Unfunded  Mandates  Reform  Act  of 
1995.  2  U.S.C.  1501  et  seq. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  section  251  of  the 
SmallBusiness  Regulatory  Enforcement 
Fairness  Act  of  1996.  5  U.S.C.  804.  This 
rule  will  not  result  in  an  annual  effect 
on  the  economy  of  $100  million  or 
more;  a  major  increase  in  costs  or  prices; 
or  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  United  States-based  companies  to 
compete  with  foreign-based  companies 
in  domestic  and  export  markets. 

This  action  pertains  to  agency 
management,  personnel,  and 
organization  and  does  not  substantially 
affect  the  rights  or  obligations  of  non- 
agency  parties.  Accordingly,  it  is  not  a 
rule  for  purposes  of  the  reporting 
requirement  of  5  U.S.C.  801. 

Congressional  Review  Act 

The  Department  of  Justice  has 
determined  that  this  action  is  a  rule 
relating  to  agency  organization, 
procedure  or  practice  that  does  not 
substantially  affect  the  rights  or 
obligations  of  non-agency  parties  and, 
accordingly,  is  not  a  "rule"  as  that  term 
is  used  by  the  Congressional  Review  Act 
(Subtitle  E  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA).  Pub.  L.  No.  104-121, 
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sections  251-53).  Therefore,  the 
reporting  reqiurement  of  5  U.S.C.  801 
does  not  apply. 

List  of  Subjects  in  28  CFR  Part  0. 

'    Auttibrity  delegations  (Government 
agencies),  Government  employees. 
Organization  and  functions  (government 
agencies),  Whistleblowing. 

Accordingly,  by  virtue  of  the 
authority  vested  in  me  as  Attorney 
General,  including  5  U.S.C.  301  and  28 
U.S.C.  509  and  510,  Part  0  of  Title  28 
of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  0— ORGANIZATION  OF  THE 
DEPARTMENT  OF  JUSTICE 
[AMENDED] 

1.  The  authority  citation  for  Part  0 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301:  28  U.S.C.  509, 
510.  515-519. 

2.  Paragraph  (a)(3)  of  section  0.103  is 
revised  to  read  as  follows: 

Sec.  0.103    Releas*  of  infonnation. 

(a)*  *  * 

(3)  To  authorize  the  testimony  of  DEA 
officials  in  response  to  subpoenas  or 
demands  issued  by  the  prosecution  in 
Federal,  State,  or  local  criminal  cases 
involving  controlled  substances. 
***** 

3.  In  the  Appendix  to  Subpart  R, 
sections  2,  5,  10,  and  11  are  revised,  and 
paragraph  (a)  of  Section  4  is  revised  to 
read  as  follows:  - 1 

Appendix  to  Subpart  R — Redelegation 
of  Functions 


Sec.  2.  Supeivisors.  All  Special 
Agents-in-Charge  of  the  DEA  and  the 
FBI  are  authorized  to  conduct 
enforcement  hearings  under  21  U.S.C. 
883,  and  to  take  custody  of  seized 
property  under  21  U.S.C.  881.  All 
Special  Agents-in-Charge  of  the  DEA 
and  the  FBI,  the  DEA  Deputy 
Administrator,  Assistant  Achninistrators 
and  Office  Heads,  and  the  FBI  Executive 
Assistant  Directors,  Assistant  Directors, 
Deputy  Assistant  Directors,  and  Section 
Chiefs,  are  authorized  to  release 
information  pursuant  to  28  CFR 
0.103(a)(1)  and  (2)  that  is  obtained  by 
the  DEA  and  the  FBI,  and  to  authorize 
the  testimony  of  DEA  and  FBI  officials 
in  response  to  prosecution  subpoenas  or 
demands  under  28  CFR  0.103(a)(3).  All 
DEA  Laboratory  Directors  are  authorized 
to  release  information  pursuant  to  28 
CFR  0.103(a)(1)  and  (2)  that  is  obtained 
by  a  DEA  laboratory,  and  to  authorize 
the  testimony  of  DEA  laboratory 
personnel  in  response  to  prosecution 


subpoenas  or  demands  under  28  CFR 
0.103(a)(3).  All  DEA  Special  Agents-in- 
Charge  are  authorized  to  take  custody 
of,  and  make  disposition  of,  controlled 
substances  seized  pursuant  to  21  U.S.C. 
824(g). 
***** 

Sec.  4.  Issuance  of  subpoenas,  (a)  The 
Chief  Inspector  of  the  DEA;  the  Deputy 
Chief  Inspectors  and  Associate  Deputy 
Chief  Inspectors  of  the  Office  of 
Inspections  and  the  Office  of 
Professional  Responsibility  of  the  DEA; 
all  Special  Agents-in-Charge  of  the  DEA 
and  the  FBI;  DEA  Inspectors  assigned  to 
the  Inspection  Division;  DEA  Associate 
Special  Agents-in-Charge;  DEA  and  FBI 
Assistant  Special  Agents-in-Charge; 
DEA  Resident  Agents-in-Charge;  DEA 
Diversion  Program  Managers;  FBI 
Supervisory  Senior  Resident  Agents; 
DEA  Special  Agent  Group  Supervisors; 
and  those  FBI  Special  Agent  Squad 
Supervisors  who  have  management 
responsibility  over  Organized  Crime/ 
Drug  Program  Investigations,  are 
authorized  to  sign  and  issue  subpoenas 
with  respect  to  controlled  substances,, 
listed  chemicals,  tableting  machines  or 
encapsulating  machines  under  21  U.S.C. 
875  and  876  in  regard  to  matters  within 
their  respective  jurisdictions. 
***** 

Sec.  5.  Legal  functions.  The  Chief 
Counsel  and  the  Director  of  DEA's  Mid- 
Atlantic  Laboratory  are  authorized  to 
execute  any  certification  required  to 
authenticate  any  dociunents  piusuant  to 
28  CFR  0.146.  The  Chief  Counsel  is  also 
authorized  to  adjust,  determine, 
compromise,  and  settle  any  claims 
involving  the  Drug  Enforcement 
Administration  under  28  U.S.C.  2672 
relating  to  tort  claims  where  the  amount 
of  the  proposed  adjustment, 
compromise,  settlement  or  award  does 
not  exceed  $2,500;  to  formulate  and 
coordinate  the  proceedings  relating  to 
the  conduct  of  hearings  under  21  U.S.C. 
875,  including  the  signing  and  issuance 
of  subpoenas,  examining  of  witnesses, 
and  receiving  evidence;  to  adjust, 
determine,  compromise  and  settle  any 
tort  claims  when  such  claims  arise  in 
foreign  countries  in  coimection  with 
DEA  operations  abroad,  and  to  conduct 
enforcement  hearings  imder  21  U.S.C. 
883.  The  Forfeiture  Counsel  of  the  DEA 
is  authorized  to  exercise  all  necessary 
functions  with  respect  to  decisions  on 
petitions  under  19  U.S.C.  1618  for 
remission  or  mitigation  of  forfeitures 
incurred  under  21  U.S.C.  881. 
***** 

Sec.  10.  Deputization  of  State  and 
Local  Law  Enforcement  Officers.  The 
Chief,  Investigative  Support  Section, 
Office  of  Operations  Management, 


Operations  Division,  is  authorized  to 
exercise  all  necessary  functions  with 
respect  to  the  deputization  of  state  and 
local  law  enforcement  officers  as  Task 
Force  Officers  of  DEA  pursuant  to  21 
U.S.C.  878(a). 

Sec.  11.  Cross-Designation  of  Federal 
Law  Enforcement  Officers.  The  Chief, 
Investigative  Support  Section,  Office  of 
Operations  Management,  Operations 
Division  is  authorized  to  exercise  all 
necessary  functions  with  respect  to  the 
cross-designation  of  Federal  law 
enforcement  officers  to  imdertake  title 
21  drug  investigations  imder 
supervision  of  the  DEA  pursuant  to  21 
U.S.C.  873(b). 
***** 

Dated:  September  13,  2002. 
John  Ashcroft, 

Attorney  General. 

[FR  Doc.  02-23780  Filed  9-18-02;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  9  and  430 

[FRL-7379-4] 
RIN  2040-AD23 

Effluent  Limitations  Guidelines  and 
Standards  for  the  Bleached 
Papergrade  Kraft  and  Soda 
Subcategory  of  the  Pulp,  Paper,  and 
Papertioard  Point  Source  Category 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  action  promulgates  an 
amendment  to  the  effluent  limitations 
guidelines  and  standards  imder  the 
Clean  Water  Act  for  the  Pulp,  Paper  and 
Paperboard  Point  Source  Category  (also 
known  as  the  "Cluster  Rules").  The 
amendment  allows  new  and  existing, 
direct  and  indirect  discharging  mills  in 
the  Bleached  Papergrade  Kraft  and  Soda 
Subcategory  (Subpart  B)  to  demonstrate 
compliance  with  applicable  chloroform 
limitations  and  standards  at  a  fiber  line 
in  lieu  of  certain  monitoring 
requirements  by  performing  initial 
monitoring  to  demonstrate  compliance 
with  the  applicable  chloroform 
limitations  or  standards;  certifying  that 
the  fiber  line  is  not  using  elemental 
chlorine  or  h)^ochlorite  as  bleaching 
agents;  and  maintaining  certain  process 
and  operating  conditions  identified 
during  the  compliance  demonstration 
period.  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA),  EPA  is 
also  promulgating  a  technical 
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amendment  that  amends  the  table  that 
lists  the  Office  of  Management  and 
Budget  (OMB)  control  niunbers  issued 
imder  the  PRA  for  the  Bleached 
Papergrade  Kraft  and  Soda  and  the 
Papergrade  Sulfite  Subcategories  of  the 
Pulp,  Paper,  and  Paperboard  Point 
Source  Category  published  April  15, 
1998. 

dates:  The  technical  amendment  to  40 
CFR  part  9,  is  effective  September  19, 
2002.  The  amendments  to  40  CFR 
430.02(f),  are  effective  October  21.  2002. 
ADDRESSES:  The  public  record 
(excluding  confidential  business 
infonnation)  for  this  rulemaking  is 
available  for  review  at  the  EPA's  Water 


Docket,  Monday  through  Friday, 
excluding  Federal  holidays,  between  9 
a.m.  and  3:30  p.m.  Eastern  time.  The 
Water  Docket  is  located  at  EPA  West, 
1301  Constitution  Avenue,  NW,  Room 
B135,  Washington,  DC  20004.  Please 
call  the  Water  Docket  at  (202)  566-2426 
for  an  appointment  before  you  come  in. 

FOR  FURTHER  INFORMATION  CONTACT":  Mr. 
M.  Ahmar  Siddiqui,  U.S.  Environmental 
Protection  Agency,  Office  of  Science 
and  Technology,  Engineering  and 
Analysis  Division  (Mail  Code  4303T), 
EPA  West,  1200  Pennsylvania  Avenue 
NW,  Washington,  DC  20460;  call  (202) 
566-1044  or  e-mail: 
siddiqui.ahmai®epa.gov. 


SUPPLEMENTARY  INFORMATION:  This 
preamble  describes  the  legal  authority  of 
this  final  rule,  background  information 
on  the  development  of  the  rule,  and  the 
rationale  for  the  chloroform  certification 
provisions. 

Regulated  Entities 

Entities  potentially  regulated  by  this 
action  are  those  new  and  existing,  direct 
and  indirect  discharging  mills  that 
chemically  pulp  wood  fiber  using  kraft 
or  soda  methods  to  produce  bleached 
papergrade  pulp  and/or  bleached  paper 
or  paperboard.  Regulated  categories  and 
entities  include: 


Category 

SIC  code 

NAICScode 

Examples  of  regulated  entities 

Industry 

2611,2621  

?«?1 1,322121   

New  and  existing,  direct  and  indirect  discharging  miHs 
regulated  under  tt)e  Bleached  Papergrade  Kraft  and 
Soda  Subcategory  (Sut>pan  B). 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  today's  action.  This  table 
lists  the  types  of  entities  that  EPA  is 
now  aware  could  potentially  be 
regulated  by  today's  action.  Other  types 
of  entities  not  listed  in  the  table  could 
also  be  regulated.  To  determine  whether 
your  facility  is  regulated  by  today's 
action,  you  should  carefully  examine 
the  applicability  criteria  in  §  430.20  of 
Title  40  of  the  Code  of  Federal 
Regulations.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section. 

Judicial  Review 

In  accordance  with  40  CFR  23.2, 
today's  rule  will  be  considered 
promulgated  for  the  piuposes  of  judicial 
review  at  1  pm  Eastern  'Time  on  October 
3,  2002.  Under  section  509(b)(1)  of  the 
Clean  Water  Act  (CWA),  judicial  review 
of  today's  amendment  to  40  CFR  part 
430  is  available  in  the  United  States 
Court  of  Appeals  by  filing  a  petition  for 
review  within  120  days  from  the  date  of 
promulgation  of  this  rule.  Under  section 
509(b)(2)  of  the  CWA,  the  requirements 
in  this  rule  may  not  be  challenged  later 
in  civil  or  criminal  proceedings  brought 
by  EPA  to  enforce  these  requirements. 

Compliance  Dates 

This  amendment  offers  new  and 
existing,  direct  and  indirect  discharging 
Subpart  B  mills  an  alternative  to  the 
Tpinimiim  monitoring  requirements  for 
chloroform  codified  at  40  CFR  430.02. 
Direct  discharging  mills  choosing  the 


certification  alternative  will  be  required 
to  comply  when  the  chloroform 
certification  provisions  are  added  to  the 
discharger's  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
permit.  Indirect  discharging  mills 
choosing  the  certification  alternative 
will  be  required  to  comply  when 
chloroform  certification  provisions  are 
added  to  the  discharger's  pretreatment 
control  agreement. 

I.  Legal  Authority 

This  rule  establishes  requirements  for 
certifying  in  lieu  of  monitoring  as  a 
basis  for  demonstrating  compliance 
with  certain  chloroform  limitations  and 
standards.  This  amendment  to  40  CFR 
part  430  is  promulgated  under  the 
authority  of  sections  301.  304,  306,  307, 
308, 402.  and  501  of  the  Clean  Water 
Act,  as  amended,  33  U.S.C.  1311, 1314. 
1316, 1317,  1318, 1342.  and  1361. 

n.  The  Rule  Authorizing  Certification 
in  Lieu  of  Monitoring  for  Chloroform 
Amendment 

A.  Background  on  Minimum  Monitoring 
Requirements  for  Chloroform  Effluent 
limitations.  Guidelines  and  Standards 

On  April  15, 1998  (63  FR  18504),  EPA 
promulgated  effluent  limitations 
guidelines  and  standards  to  reduce  the 
discharge  of  toxic,  conventional,  and 
nonconventional  polliitants  in 
wastewaters  and  emission  standards  to 
reduce  emissions  of  hazardous  air 
pollutants  from  the  pulp,  paper,  and 
paperboard  industry.  These  integrated 
regulations  were  known  as  the  "Cluster 
RiJes"  and  included  new  regulations  for 
mills  with  operations  in  Subpart  B 
(Bleached  Papergrade  Kraft  and  Soda) 


and  Subpart  E  (Bleached  Papergrade 
Sulfite).  As  part  of  the  Cluster  Rules, 
EPA  required  mills  with  operations  in 
Subpart  B  to  demonstrate  compliance 
with  promulgated  effluent  limitations 
guidelines  and  standards  for  dioxin, 
furan,  chloroform,  and  12  chlorinated 
phenolic  pollutants  inside  the 
discharger's  facility  at  the  point  where 
the  wastewater  containing  those 
pollutants  leaves  the  bleach  plant.  EPA 
required  a  minimum  monitoring 
frequency  of  once  per  month  for  dioxin, 
furan,  and  12  chlorinated  phenolic 
pollutants.  See  40  CFR  430.02(a).  For 
chloroform,  EPA  required  a  minimum 
monitoring  frequency  of  once  per  week. 
Id.  These  minimum  monitoring 
frequencies  were  selected  because  the 
data  available  at  that  time  indicated  that 
there  can  be  considerable  temporal 
variability  of  these  pollutants  in  bleach 
plant  wastewaters.  See  63  FR  18571 
(April  15. 1998). 

During  the  development  of  the  1998 
Cluster  Rules,  EPA  published  a  Notice 
of  Data  Availability  on  the  effluent 
limitations  guidelines  and  standards  (61 
FR  36835,  July  15, 1996).  Comments  on 
that  Notice  urged  EPA  to  allow  for 
certification  of  process  changes 
(specifically,  elimination  of  elemental 
chlorine  and  hypochlorite)  in  lieu  of 
monitoring  to  demonstrate  compliance 
with  the  effluent  limitations  and 
standards  for  chloroform  and  other 
parameters  controlled  at  the  bleach 
plant. 

EPA  did  not  include  a  certification 
option  in  the  final  Cluster  Rules  because 
the  information  available  at  that  time 
did  not  demonstrate  that  certification  of 
elemental  chlorine  fr«e  (ECF)  bleaching 


58992       Federal  Register / Vol.  67,  No.  182 /Thursday,  September  19,  2002 /Rules  and  Regulations 


and  elimination  of  hypochlorite  alone 
were_sufficient  to  ensure  compliance. 
EPA  based  this  conclusion  on  its  finding 
that  pulping  and  bleaching  processes 
and  related  factors  also  have  an  effect  on 
the  rates  of  generation  of  chlorinated 
pollutants,  as  measured  in  mill 
wastewaters.  Although  EPA  did  not 
promulgate  the  certification  option,  EPA 
separately  proposed  to  allow  new  and 
existing,  direct  and  indirect  discharging 
mills  in  Subpart  B  to  demonstrate 
compliance  with  chloroform  effluent 
limitations  and  standards  for  a  fiber  line 
through  a  certification  process.  See  63 
FR  18796  (April  15,  1998).  The 
proposed  certification  would  function 
as  an  alternative  to  minimum 
monitoring  requirements  in  40  CFR 
430.02  to  demonstrate  compliance  with 
chloroform  effluent  limitations  or 
standards  at  a  fiber  line  to  which  the 
effluent  limitations  or  standards  apply. 
At  the  same  time,  EPA  solicited 
additional  data  to  document  and 
confirm  the  process  and  operating 
conditions  that  would  be  necessary  to 
provide  the  basis  for  establishing 
certification.  In  particular,  EPA 
requested  additional  data  to  document 
more  completely  the  specific 
relationships  among  processes  and 
related  variables  and  chloroform 
generation  rates  in  air  emissions  and 
wastewaters. 

B.  Summary  of  Comments  and  Data 
Received  Since  Proposal 

The  American  Forest  and  Paper 
Association  (AF&PA)  responded  to 
EPA's  solicitation  for  additional  data  to 
docimient  relationships  between 
process  variables  and  chloroform 
generation  rates.  EPA  received 
comments  to  extend  its  proposed 
eertification  program  to  all  bleach  plant 
parameters.  EPA  also  received  two 
study  plans  developed  by  the  National 
Council  for  Air  and  Stream 
Improvement  (NCASI).  One  of  these 
plans  dealt  with  chloroform;  the  other 
plan  dealt  with  dioxin.  furan,  and  the  12 
chlorinated  phenolic  compounds 
regulated  under  Subpart  B. 

AF&PA  also  provided  EPA  with  a 
copy  of  the  NCASI  report  "Chloroform 
Generation  During  Chlorine  Dioxide 
Bleaching."  The  purpose  of  the  study 
was  to  determine  if  certain  process 
variables  affect  total  chloroform 
generated  during  ECF  bleaching.  Pulp 
bleaching  variables  considered  in 
NCASI's  chloroform  study  included 
final  pH  of  the  first  chlorine  dioxide 
(Do)  stage,  kappa  factor,  pulp  type,  and 
chlorine  content  of  the  chlorine  dioxide 
solution  used  for  bleaching.  NCASI 
concluded  that  among  the  variables 
considered,  the  final  pH  of  the  first 


bleaching  stage  had  the  greatest  impact 
on  chloroform  generation,  and  that 
kappa  factor  also  may  be  important.  The 
chlorine  content  of  the  chlorine  dioxide 
bleaching  solution  also  had  an  impact 
on  chloroform  generation,  though  less 
than  the  Do  stage  final  pH. 

EPA  also  received  a  conunent  that  the 
proposed  two-year  monitoring 
demonstration  period  should  be 
reduced  to  12  months,  because  52 
weekly  samples  will  provide  an  ample 
period  to  evaluate  the  range  of  operating 
variables  influencing  chloroform 
generation.  This  issue  will  be  addressed 
in  the  following  section. 

AF&PA  also  commented  about  the 
clarity  of  the  language  in  the  proposed 
amendment  to  the  regiilation  concerning 
criteria  by  which  a  discharger  would  be 
deemed  in  compliance.  As  a  result,  EPA 
has  slightly  modified  the  language  in 
the  final  amendment  so  that  the  criteria 
for  compliance  are  clear. 

One  commenter  suggested  that  after  a 
direct  discharging  mill  has  been  allowed 
to  demonstrate  compliance  through 
certification,  renewal  of  an  NPDES 
permit  should  include  a  new 
certification  without  a  demonstration  of 
compliance,  imless  bleach  plant 
operations  have  changed.  EPA  believes 
this  is  unnecessary,  because  the 
minimum  monitoring  requirements 
specified  in  40  CFR  430.02  apply  to 
direct  dischargers  only  for  five  years 
from  the  time  they  are  first  included  in 
the  discharger's  NPDES  permit,  and  the 
minimum  monitoring  requirements 
apply  to  indirect  dischargers  only  until 
April  15,  2006.  Once  the  minimum 
monitoring  requirements  cease  to  apply, 
the  certification  provisions  cease  to 
apply  as  well. 

Commenters  also  suggested  that  EPA 
extend  the  certification  option  to 
ammoniimi-based  and  specialty  grade 
sulfite  mills.  EPA,  however,  has  not  yet 
established  nimierical  effluent 
limitations  guidelines  or  standards  for 
the  discharge  of  chloroform  from 
ammonium-based  and  specialty  grade 
sulfite  mills.  Thus,  at  present,  these 
mills  have  no  chloroform  monitoring 
requirements  specified  under  part  430. 

C.  Description  of  the  Certification  and 
Changes  Since  Proposal 

After  careful  consideration  of  all 
comments  and  additional  analysis,  EPA 
concludes  that  the  following  factors 
influence  chloroform  air  emissions  and 
mass  loadings  in  wastewater:  The  pH  of 
the  first  chlorine  dioxide  bleaching 
stage,  the  chlorine  content  of  chlorine 
dioxide  used  on  the  bleach  line,  the 
kappa  factor  of  the  first  chlorine  dioxide 
bleaching  stage,  the  total  bleach  line 
chlorine  dioxide  application  rate,  and 


the  chlorine-containing  compounds 
used  for  bleaching.  EPA  also  concludes 
that  a  certification  that  accounts  for 
these  process  and  operating  conditions 
is  appropriate  to  allow  mills  to 
demonstrate  compliance  with 
chloroform  limitations  and  standards. 
Therefore,  EPA  is  promulgating  new 
regulatory  language  at  40  CFR  430.02(f) 
that  provides  a  certification  process  to 
demonstrate  compliance  with 
chloroform  limitations  and  standards  for 
new  and  existing,  direct  and  indirect 
discharging  Subpart  B  mills  in  lieu  of 
the  minimum  monitoring  requirements 
for  chloroform  at  a  fiber  line  to  which 
the  limitations  or  standards  apply. 

With  respect  to  other  parameters,  EPA 
did  not  receive  any  new  data  or 
information  addressing  the  effects  of 
process  variables  on  the  generation  of 
dioxin,  furan,  and  the  12  chlorinated 
phenolic  compoimds.  Thus,  EPA  has  no 
new  data  with  which  to  evaluate  the 
commenters'  suggestion  that  the 
certification  proposal  should  be 
extended  to  all  bleach  plant  parameters. 
Accordingly,  EPA  has  limited  the 
certification  to  chloroform. 

EPA  did  not  receive  any  new 
information  or  data  to  support  a  shorter 
initial  compliance  demonstration  period 
or  fewer  measurements.  Therefore,  EPA 
has  not  changed  the  duration  of  the 
initial  compUance  demonstration 
period,  concluding  that  two  years  of 
sampling  data  (a  minimum  of  104 
measurements)  is  necessary  to 
adequately  characterize  the  full  range  of 
process  and  operating  conditions  that 
may  be  used  on  the  fiber  line  and 
influence  variability  of  chloroform     i 
generation.  One  year  may  not  be 
sufficient  to  establish  an  operating 
parameter  range  that  reflects  the  full 
range  of  variability  at  the  plant, 
especially  considering  the  potential  for 
a  changing  product  mix  over  time.  EPA 
also  noted  Uiat  it  is  in  the  facility's 
interest  to  base  its  certification  on  a 
broad  enough  range  of  operating 
parameters  to  fully  capture  any 
variability  that  is  consistent  with 
meeting  .the  prescribed  chloroform 
limitations.  U  the  facility  certifies  based 
on  too  small  a  range,  it  risks  detecting 
parameter  values  outside  of  the  range 
and  being  subject  to  a  resumption  of 
routine  monitoring  and  eventual 
recertification.  This  would  entail 
additional  burden  on  both  the  facility 
and  the  permitting  authority.  EPA  has 
thus  decided  to  retain  the  two-year  basis 
for  the  certification. 

In  order  to  be  eligible  to  demonstrate 
compliance  with  the  chloroform 
limitations  and  standards  through 
certification,  the  discharger  must  first 
demonstrate,  based  on  104 
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measurements  taken  over  a  pwiod  of  not 
less  than  two  years  of  monitoring 
conducted  weekly,  that  it  is  achieving 
the  applicable  limitations  or  standards 
for  chloroform.  See  40  CFR 
430.02(fl(2)(i).  Retrospective  data  (e.g., 
data  collected  by  a  discharger  prior  to  a 
BAT/NSPS/PSES/PSNS  compliance 
demonstration  required  by  a  permit  or 
pretreatment  control  agreement)  may  be 
used  in  this  demonstration,  if  the  data 
were  collected  in  accordance  with  the 
requirements  of  40  CFR  430.02(a). 
During  this  initial  compliance 
demonstration  period,  the  discharger 
must  collect  samples  of  its 
representative  bleach  plant  effluent(s) 
on  a  weekly  basis  consistent  with 
analytical  method(s)  approved  under 
Part  136.  If  the  discharger  monitors  for 
chloroform  more  frequently  than 
weekly,  then  the  discharger  should  use 
only  one  observation  for  any  24  hour 
period.  The  discharger  is  cautioned  to 
carefully  evaluate  whether  there  is  any 
possibility  that  the  full  range  of 
chloroform  variability  as  reflected  in 
-  process  operating  parameters  may  not 
be  captured  if  samples  are  collected 
more  frequently  than  weekly.  In  order  to 
justify  certification  authorized  imder  40 
CFR  430.02(f),  all  of  the  monitoring 
results  during  the  initial  compliance 
demonstration  period  must  demonstrate 
compliance  with  the  chloroform  effluent 
limitations  or  standards.  For  each 
sample  used  to  make  the  compliance 
demonstration  described  above,  the 
discharger  is  required  under  40  CFR 
430.02(fl(2)(ii)  to  maintain  records  of 
the  maximum  values  of  the  following 
bleach  plant  operating  parameters: 

(a)  The  pH  of  the  first  chlorine 
dioxide  bleaching  stage; 

(b)  The  chlorine  (CI2)  content  of 
chlorine  dioxide  (CIO2)  used  on  the 
bleach  line; 

(c)  The  kappa  factor  of  the  first 
chlorine  dioxide  bleaching  stage;  and 

(d)  The  total  bleach  line  chlorine 
dioxide  application  rate. 

In  addition,  the  discharger  is  required 
under  40  CFR  430.02(f)(2){iii)  to  identify 
the  chlorine-containing  compounds 
used  for  bleaching  (i.e.,  the  bleach 
sequence)  during  the  collection  of 
samples  used  to  make  the  compliance 
demonstration. 

When  the  discharger  has  completed 
its  initial  compliance  demonstration,  it 
may  request  that  its  permitting  or 
pretreatment  control  authority  modify 
its  permit  or  pretreatment  control 
agreement  to  discontinue  weekly 
chloroform  monitoring  of  bleach  plant 
effluent.  See  40  CFR  430.02(f)(1).  At  the 
time  that  it  makes  this  request,  today's 
regulation  requires  the  discharger  to: 


'  (a)  Certify  that  the  fiber  line  does  not 
use  either  elemental  chlorine  or 
hypochlorite  as  bleaching  agents,  see  40 
CFR  430.02(f)(2)(iv); 

(b)  Provide  records  demonstrating 
that,  based  on  104  measurements 
collected  weekly  over  a  period  not  less 
than  two  years,  the  fiber  line  complies 
with  applicable  chloroform  limitations 
or  standards,  see  40  CFR  430.02(f)(2)(i); 
and 

(c)  Certify  that  it  will  maintain 
records  available  for  inspection  which 
document  the  range  of  process  and 
operating  conditions  that  occiured 
during  the  collection  of  each  sample 
used  to  demonstrate  initial  compliance. 
Specifically,  the  facility  must  document 
the  maximum  values,  observed  diuing 
sample  collection,  of: 

(i)  The  pH  of  the  first  chlorine  dioxide 
bleaching  stage; 

(ii)  The  chlorine  (CI2)  content  of 
chlorine  dioxide  (CIO2)  used  on  the 
bleach  line; 

(iii)  The  kappa  factor  of  the  first 
chlorine  dioxide  bleaching  stage;  and 

(iv)  The  total  bleach  line  chlorine 
dioxide  application  rate. 
See  40  CFR  430.02(f)(2)(ii).  The  facility 
must  also  identify  the  chlorine- 
containing  compounds  used  for 
bleaching  (i.e.,  ihe  bleach  sequence). 
See  40  CFR  430.02(f)(2)(iii). 

Thereafter,  at  the  same  frequency  that 
the  discharger  submits  discharge 
monitoring  reports  (DMRs)  to  its 
permitting  authority  or  periodic 
compliance  reports  (PCRs)  to  its 
pretreatment  control  authority,  the 
discharger  must  certify  that: 

(a)  The  pH  of  the  first  chlorine 
dioxide  bleaching  stage  has  not 
exceeded  the  maximum  value  of  the  pH 
measured  during  initial  compliance 
demonstration  sample  collection; 

(b)  The  chlorine  (CI2)  content  of 
chlorine  dioxide  (CIO2)  used  on  the 
bleach  line  has  not  exceeded  the 
maximum  CI2  content  of  CIO2  used 
during  initial  compliance  demonstration 
sample  collection; 

(c)  The  kappa  factor  of  the  first 
chlorine  dioxide  bleaching  stage  has  not 
exceeded  the  maximum  kappa  factor 
employed  during  initial  compliance 
demonstration  sample  collection; 

(d)  The  total  bleach  line  chlorine 
dioxide  application  rate  has  not 
exceeded  the  maximiun  chlorine 
dioxide  application  rate  employed 
during  initial  compliance  demonstration 
sample  collection;  and 

(e)  The  chlorine-containing 
compoimds  used  for  bleaching  are 
unchanged  &t)m  those  used  during 
initial  compliance  demonstration 
sample  collection. 


See  40  CFR  430.02(f)(4).  The  discharger 
must  also  maintain  on-site  records  for 
the  fiber  line  of  these  process  and 
operating  conditions.  See  40  CFR 
430.02(f)(2)(ii).  EPA  does  not  anticipate 
that  mills  that  voluntarily  choose  to 
certify  in  lieu  of  minimum  monitoring 
for  chloroform  will  be  required  to 
submit  any  confidential  business 
information  (CBI)  or  trade  secrets  as  part 
of  this  program. 

The  requirement  to  monitor  process 
and  operating  conditions  and  to 
maintain  records  of  these  conditions 
places  no  new  burden  on  the  discharger. 
Mills  continuously  monitor  bleach  plant 
process  and  operating  conditions  in 
order  to  ensure  the  quality  of  their 
product  and  the  efficiency  of  their 
operations.  They  also  routinely 
maintain  records  of  process  and 
operating  conditions.  At  many  mills, 
constant  monitoring  of  process  and 
operating  parameters  is  accomplished 
electronically  by  computerized 
distributed  control  systems. 

If  for  any  reason  (intentionally  or  due 
to  process  upset)  the  discharger  fails  to 
maintain  process  and  operating 
conditions  on  the  fiber  line  at  or  below 
the  maximiun  values  recorded  for  these 
parameters  during  the  initial 
compliance  demonstration  period,  the 
discharger  must  notify  the  NPDES  or    - 
pretreatment  authority  within  30  days 
and  must  again  demonstrate  compliance 
with  the  applicable  chloroform 
limitation  or  standard  by  immediately 
initiating  monitoring  of  its  bleach  plant 
effluent  for  chloroform  at  a  frequency 
similar  to  that  required  in  40  CFR 
430.02(a)  and  for  a  duration  determined 
by  the  permit  or  pretreatment  control 
authority.  See  40  CFR  430.02(f)(6)(i). 
The  discharger  is  in  violation  of  its 
chloroform  limitations  or  standards  if, 
after  failing  to  maintain  the  process  and 
operating  conditions,  it  does  not  comply 
with  the  notice  and  compliance 
demonstration  requirements  in  section 
430.02(f)(6)(i)(A)  and  (B)  of  the  rule. 
Once  the  discharger  certifies  that  the 
fiber  line  process  and  operating 
conditions  do  not  exceed  the  maximum 
values  documented  during  the  initial 
compliance  demonstration  period,  the 
'  discharger  may  discontinue  chloroform 
compliance  monitoring.  See  40  CFR 
430.02(f)(6)(ii).  It  should  be  noted  that 
failure  to  m<«'"*«'"  process  and 
operating  conditions  on  the  fiber  line  at 
or  below  the  maximum  values  recorded 
during  the  initial  compliance 
demonstration  period  or  any  subsequent 
period  of  compliance  monitoring  for 
recertification  is  not  a  violation  of  the 
discharger's  permit  or  pretreatment 
control  agreement. 
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If  the  discharger  wishes  to  make  a 
long-term  change  in  the  process  and 
operating  conditions  on  the  fiber  line, 
such  that  one  or  more  exceeds  the 
maximimi  value  documented  during  the 
initial  compliance  demonstration,  the 
discharger  must  re-certify  the  fiber  line 
in  order  to  continue  to  demonstrate 
compliance  through  certiHcation  in  lieu 
of  monitoring.  See  40  CFR  430.02(f)(3). 
The  re-certification  is  similar  to  the 
initial  compliance  demonstration, 
except  rather  than  a  104  measurement 
monitoring  period,  the  re-certification 
compliance  demonstration  period  will 
be  determined  by  the  permit  writer  or 
pretreatment  control  authority.  The 
Agency  anticipates  that  the  likely 
circumstance  for  long-term  changes  in 
process  and  operating  conditions  will  be 
to  make  the  same  or  similar  pulps  with 
reduced  chemical  usage.  In  this 
circumstance,  it  would  be  reasonable  to 
assume  that  generation  and  discharge  of 
chloroform  should  decrease.  Thus,  only 
limited  data  should  be  necessary  to 
confirm  this  assiunption.  If,  however, 
process  and  operating  conditions  will 
change  to  make  pulps  with  higher 
brightness  or  other  more  demanding 
pulp  properties,  it  would  be  reasonable 
to  assume  that  chloroform  generation 
and  discharge  could  increase.  Thus, 
more  extensive  data  would  be 
appropriate  to  confirm  that  effluent 
quality  and  its  variability  will  still 
comply  with  the  bleach  plant 
chloroform  effluent  limitations  or 
standards. 

EPA  notes  that  the  minimum 
monitoring  requirements  specified  in  40 
CFR  430.02  apply  to  direct  dischargers 
for  five  years  from  the  time  they  are  first 
included  in  the  discharger's  NPDES 
permit  and  the  minimum  monitoring 
requirements  apply  to  indirect 
dischargers  only  until  April  15,  2006.  In 
other  words,  the  minimum  monitoring 
requirements  specified  in  40  CFR  430.02 
do  not  apply  after  the  expiration  of  the 
applicable  time  periods.  Thereafter,  it  is 
the  responsibility  of  the  permit  writer  or 
pretreatment  control  authority  to 
determine  the  appropriate  monitoring 
frequency  in  accordance  with  40  CFR 
122.44(i)  or  40  CFR  part  403,  as 
applicable.  The  permit  writer  or 
pretreatment  control  authority  is 
authorized  to  decide  if  bleach  plant 
chloroform  monitoring  will  re- 
commence at  the  same  minimum 
monitoring  frequency  specified  at  40 
CFR  430.02  or  an  alternative  frequency. 

m.  Administrative  Requirements 

A.  Executive  Order  12866 

Under  Executive  Order  12866.  58  FR 
-51735  (October  4, 1993),  the  Agency 


must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
conmiunities; 

(2)  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  this  is  not 
a  "significant  regulatory  action"  under 
the  terms  of  Executive  Order  12866  and 
is,  therefore,  not  subject  to  OMB  review. 

B.  Regulatory  Flexibility  Act  (RFA),  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA).  5  U.S.C.  601  et  seq. 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibiUty 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
under  the  Administrative  Procediwe  Act 
or  any  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  today's  rule  on  small  entities,  small 
entity  is  defined  as:  (1)  A  small  business 
that  employs  no  more  than  750  workers; 
(2)  a  small  governmental  jurisdiction 
that  is  a  government  of  a  city,  coimty, 
town,  school  district  or  special  district 
with  a  population  of  less  than  50,000; 
and  (3)  a  small  organization  that  is  any 
not-for-profit  enterprise  which  is 
independently  owned  and  operated  and 
is  not  dominant  in  its  field. 

After  considering  the  economic 
impacts  of  today's  final  rule  on  small 
entities,  I  certify  that  today's  action  will 
not  have  a  significant  economic  impact 
on  a  substantial  niunber  of  small  entities 
because  there  are  no  small  entities 
subject  to  this  rule.  At  the  time  EPA 
published  the  Cluster  Rules,  EPA  had 
determined  that  there  were  only  three 
mills  in  Subpart  B  that  were  owned  by 


small  businesses  (where  small 
businesses  are  defined  as  firms 
employing  no  more  than  750  workers) 
(63  FR  18504, 18611-12  (April  15. 
1998]].  EPA  has  since  determined  that 
there  are  no  longer  any  small  businesses 
in  Subpart  B  because  these  mills  are  no 
longer  owned  by  firms  with  fewer  than 
750  employees.  The  mills  that  were 
owned  by  small  firms  have  been  bought 
by  larger  firms  or  are  owned  by 
companies  that  have  increased  in  size. 

C.  Paperwork  Reduction  Act 

The  Office  of  Management  and  Budget 
(OMB)  has  approved  the  information 
collection  requirements  contained  in 
this  rule  under  the  provisions  of  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.  and  has  assigned 
OMB  control  number  2040-0242. 

As  mentioned  previously,  EPA 
established  minimum  monitoring 
frequencies  for  chloroform  for  existing 
and  new  direct  and  indirect  discharging 
mills  subject  to  Subpart  B  under 
authority  of  the  Clean  Water  Act  (CWA) 
Section  308  to  demonstrate  compliance 
with  existing  effluent  limitations  and 
standards  for  chloroform  (and  other 
pollutant  parameters)  promulgated 
under  40  CFR  part  430.  EPA  is  today 
allowing  applicable  facilities  to 
voluntarily  demonstrate  compliance 
with  chloroform  limitations  or 
standards  by  certifying  their  fiber  lines 
in  lieu  of  chloroform  minimum 
monitoring  required  by  40  CFR  430.02. 
EPA  has  determined  that  this  volimtary 
certification  option  significantly  reduces 
the  overall  compliance  burden  and  costs 
associated  with  meeting  and 
demonstrating  compliance  with 
applicable  chloroform  limitations  and 
standards.  EPA  has  also  determined  that 
an  initial  compliance  demonstration  is 
necessary  for  each  participating  mill  to 
establish  the  range  of  normal  variability 
in  process  and  operating  parameters  that 
are  consistent  writh  compliance  with  the 
chloroform  effluent  limitations.  Once 
this  range  is  established  for  each 
participating  fiber  line,  periodic 
certification  reports  are  submitted  to  the 
NPDES  permit  or  pretreatment  control 
authority  to  confirm  and  certify  that  the 
fiber  line  continues  to  comply  with  the 
chloroform  effluent  limitations  and 
standards.  The  Agency's  authority  to 
provide  for  this  voluntary  certification 
option  in  lieu  of  minimiun  monitoring 
is  Section  402(a)(2)  of  the  CWA  which 
directs  EPA  to  prescribe  permit 
conditions  to  assure  compliance  with 
requirements  "including  conditions  on 
data  and  information  collection, 
reporting  and  such  other  requirements 
as  (the  Administrator]  deems 
appropriate." 
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Certification  in  lieu  of  chloroform 
minimum  monitoring  eliminates  all 
sampling  burden  associated  with  the 
miniTniim  monitoring  requirements  for 
chloroform.  A  total  of  19.492  hours 
annually  would  be  saved  by  the  80 
direct  and  indirect  discharging  Subpart 
B  mills  that  EPA  anticipates  will  choose 
to  certify  their  127  fiber  lines.  At  an 
hourly  operator  rate  of  $28.91  per  hour 
for  sampling  activities,  reduction  in 
sampling  costs  associated  with 
cert^jring  fiber  lines  in  lieu  of  minimum 
monitoring  required  by  40  CFR  430.02 
for  the  80  mills  would  be  $572,760  per 
year  ($28.91  x  19,812).  hi  addition,  the 
elimination  of  chloroform  sampling 
activities  after  certification  results  in  an 
associated  reduction  in  analytical  costs 
for  the  outside  lab  analysis  of 
chloroform  samples.  The  total  reduction 
in  analytical  costs  associated  with 
certifying  fiber  lines  in  lieu  of  minimum 
monitoring  required  by  40  CFR  430.02 
for  the  80  mills  would  be  $3,856,740  per 
year  (127  fiber  lines  x  2  samples  per 
fiber  line  x  52  weeks  x  $292  per 
analysis).  An  increase  in  reporting 
biirden  for  the  80  mills  would  be  320 
(480-160)  hours  annually,  based  on  the 
submission  of  periodic  certification 
reports  in  lieu  of  reporting  chloroform 
compliance  data  in  DMRs  and  PCRs.  At 
an  hourly  technician  rate  of  $56.91  for ' 
reporting  activities,  an  increase  in 
reporting  costs  associated  with 
certifying  fiber  lines  in  lieu  of  minimum 
monitoring  required  by  40  CFR  430.02 
for  the  80  mills  would  be  $18,210  per 
year  ($56.91  x  320).  Therefore,  the 
overall  reduction  in  the  total  burden 
and  cost  to  demonstrate  compliance 
with  minimum  monitoring  requirements 
by  certifying  fiber  Unes  in  lieu  of 
minimum  monitoring  required  by  40 
CFR  430.02  for  the  80  mills  woidd  be 
$4,411,290  per  year  ($572,760  + 
$3,856,740--$18,210).  This  reduction  in 
cost  translates  to  approximately  $55,140 
annually  per  mill. 

The  Agency  does  not  estimate  any 
change  in  burden  for  State  authorized 
NPDES  and  pretreatment  control 
authorities  or  EPA  from  the  biutlen 
associated  with  minimum  monitoring 
required  by  40  CFR  430.02  for  facilities 
( i.e.,  permitees)  wishing  to  certify  their 
fiber  lines  in  lieu  of  chloroform 
minimum  monitoring  reouirements. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utiUze  technology 
and  systems  for  the  purposes  of 
collecting,  vaUdating,  and  verifying 
information,  processing  and 


maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  apphcable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  Usted 
in  40  CFR  part  9  and  48  CFR  Chapter 
15.  EPA  is  amending  the  table  in  40  CFR 
part  9  of  currently  approved  ICR  control 
niunbers  issued  by  OMB  for  various 
regulations  to  Ust  the  information 
requirements  contained  in  this  final 
rule. 

In  addition  to  the  information 
collection  request  (ICR)  being  approved 
as  part  of  today's  action,  OMB 
previously  approved  an  information 
collection  request  associated  with  the 
general  minimum  monitoring 
requirements  in  the  Cluster  Rules, 
codified  at  40  CFR  430.02,  under  the 
provisions  of  the  PRA  and  assigned 
OMB  control  number  2040-0243. 
Today's  action  includes  a  technical 
amendment  to  40  CFR  part  9  to  list  the 
OMB  approval  number  for  those 
previously  promidgated  and  approved 
requirements.  There  is  no  binden 
associated  with  today's  technical 
amendment. 

The  ICR  for  the  general  minimum 
monitoring  requirements  was  subject  to 
public  notice  and  conunent  prior  to 
OMB  approval.  Due  to  the  technical 
nature  of  the  table.  EPA  finds  that 
further  notice  and  comment  is 
imnecessary.  As  a  result,  EPA  finds  that 
there  is  "good  caiise"  under  section 
553(b)(B)  of  the  Administrative 
Procedure  Act.  5  U.S.C.  553(b)(B).  to 
amend  this  table  without  prior  notice 
and  comment.  For  the  same  reason, 
there  is  also  good  cause  to  make  this 
change  effective  upon  publication. 

D.  Unfunded  Mandates  Reform  Act 
(UMRA) 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Pub.  L. 
104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  Section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Fedend  mandates"  that  may 
result  in  expenditures  to  State,  local. 


and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  milUon 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  nile. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  altwnative  if  the 
Administrator  publishes  the  final  rule 
with  an  explanation  why  that 
alternative  was  not  adopted.  Before  EPA 
establishes  any  regulatory  requirements 
that  may  significantiy  or  uniquely  affect 
small  governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regidatory  requirements. 

Today's  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  Title  11  of  the  UMRA)  for 
State,  local,  or  tribal  governments  or  the 
private  sector.  This  is  due  to  the 
following  two  reasons:  (1)  the  UMRA 
generally  excludes  from  the  definition 
of  "Federal  intergovernmental  mandate" 
duties  that  arise  from  participation  in  a 
voluntary  federal  program;  and  (2)  the 
UMRA  generally  excludes  from  the 
definition  of  "Federal  private  sector 
mandate"  duties  that  arise  from 
participation  in  a  volimtary  federal 
program.  These  two  reasons  arise  from 
the  fact  that  participation  in  the 
certification  program  is  entirely 
voluntary.  Thus,  today's  rule  is  not 
subject  to  the  requirements  of  sections 

202  and  205  of  the  UMRA. 

EPA  has  determined  that  today's 
action  contains  no  regulatory 
requirements  that  might  significantiy  or 
uniquely  affect  small  governments.  This 
is  because  participation  in  the 
certification  program  is  strictly 
voluntary.  Thus,  today's  rule  is  not 
subject  to  the  requirements  of  Section 

203  of  the  UMRA. 
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E.  Executive  Order  13045:  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045  (62  FR  19885, 
April  23,  1997)  applies  to  any  rule  that: 
(1)  is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866;  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

Today's  amendments  are  not  subject 
to  Executive  13045  because  they  are  not 
economically  significant,  as  defined 
imder  Executive  Order  12866. 

F.  Executive  Order  131 75:  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

Executive  Order  13175,  entitled 
"Consultation  and  Coojdination  with 
Indian  Tribal  Gk)vemments"  (65  FR 
67249,  November  9,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes." 

This  final  rule  does  not  have  tribal 
implications.  It  will  not  have  substantial 
direct  effects  on  tribal  governments,  on 
the  relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
This  is  because  the  new  certification 
provision  is  simply  an  alternative  to 
minimimi  monitoring  requirements 
codified  in  1998  and  does  not  effect  any 
changes  with  tribal  implications.  In 
addition,  Indian  tribes  will  not  incur 
any  additional  substantial  direct  costs  as 
a  result  of  this  action.  Thus,  Executive 
Order  13175  does  not  apply  to  this  rule. 

G.  Executive  Order  13132:  Federalism 

Executive  Order  13132,  entitied 
"Federalism"  (64  FR  43255,  August  10, 
1999),  requires  EPA  to  develop  an 


accountable  process  to  ensiue 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 
This  final  rule  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  This  is  because 
the  new  certification  provision  is  simply 
an  alternative  to  minimum  monitoring 
requirements  codified  in  1998  and  does 
not  effect  any  changes  relevant  to 
federalism.  In  addition,  States  will  not  . 
incur  any  additional  substantial  direct 
costs  as  a  result  of  this  action.  Thus, 
Executive  Order  13132  does  not  apply 
to  this  rule. 

H.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  ("NTTAA"),  Pub.  L.  104- 
113,  §  12(d)  (15  U.S.C.  272  note)  directs 
EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standards 
bodies.  The  NTTAA  directs  EPA  to 
provide  Congress,  through  the  Office  of 
Management  and  Budget,  explanations 
when  the  Agency  decides  not  to  use 
available  and  applicable  voluntary 
consensus  standards.  This  action  does 
not  involve  technical  standards. 
Therefore,  EPA  did  not  consider  the  use 
of  any  volvmtary  consensus  standards. 

/.  Executive  Order  1321 1 :  Energy  Effects 

This  rule  is  not  a  "significant  energy 
action"  as  defined  in  Executive  Order 
13211,  "Actions  Concerning  Regulations 
That  Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355  (May 
22,  2001))  because  it  is  not  likely  to 
have  a  significant  adverse  effect  on  the   ~ 
supply,  distribution,  or  use  of  energy. 
Further,  we  have  concluded  that  this 
rule  is  not  likely  to  have  any  adverse 


energy  effects.  This  rule  merely  allows 
the  use  of  a  new  certification  provision 
as  an  alternative  to  the  minimum 
monitoring  requirements  codified  in 
1998. 

/.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  Section  801  et  seq.,  as  added  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996, 
generally  provides  that  before  a  rule 
may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  major  rule  as 
defined  by  5  U.S.C.  Section  804(2).  This 
hile  will  be  effective  October  21,  2002. 

List  of  Sub)ects 

40  CFR  Part  9 

Environmental  protection.  Reporting 
and  recordkeeping  requirements. 

40  CFR  Part  430 

Environmental  protection.  Paper  and 
paper  products  industry.  Reporting  and 
recordkeeping  requirements.  Waste 
treatment  and  disposal.  Water  pollution 
control. 

Dated:  September  12,  2002. 
Christine  Todd  Whitman, 
Administrator. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  parts  9  and  430  are 
amended  as  follows: 

PART»-[AMENOEO] 

1 .  The  authority  citation  for  part  9 
continues  to  read  as  follows: 

Authority:  7  U.S.C.135  et  seq.,  136-136y; 
15  U.S.C.  2001,  2003,  2005,  2006,  2601-2671; 
21  U.S.C.  331),  346a,  348;  31  U.S.C.  9701;  33 
U.S.C.  1251  etseq.,  1311, 1313d,  1314, 1318, 
1321, 1326, 1330, 1342, 1344, 1345  (d)  and 
(e).  1361;  E.0. 11735.  38  FR  21243,  3  CFR, 
1971-1975  Comp.  p.  973;  42  U.S.C.  241, 
242b,  243,  246,  300f,  300g,  300g-l,  300g-2, 
300g-3.  300g-4.  300g-5,  300g-6,  300J-1, 
300J-2,  300J-3,  300J-4,  300i-9. 1857  et  seq.. 
6901-6992k,  7401-7671q,  7542,  9601-9657. 
11023, 11048. 

2.  In  §  9.1  the  table  is  amended  by 
adding  new  entries  in  niunerical  order 
imder  the  indicated  heading  to  read  as 
follows: 
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§  9.1    0MB  approvals  under  1 
Reduction  Act 


40  CFR  citation 


OMB  control 
No. 


Pulp,  Paper,  and  Papertx>ard  Point  Source 
Category 

430.02(aHe)  2040-0243 

430.02(0  2040-0242 


PART  430— THE  PULP,  PAPER.  AND 
PAPERBOARD  POINT  SOURCE 
CATEGORY 

1.  The  authority  citation  for  part  430 
continues  to  read  as  follows: 

Authority:  Sees.  301,  304,  306,  307,  308, 
402,  and  501  of  the  Clean  Water  Act,  as 
amended,  (33  U.S.C.  1311, 1314, 1316, 1317, 
1318, 1342,  and  1361),  and  section  112  of  the 
Clean  Air  Act.  as  amended,  (42  U.S.C.  7412). 

2.  Section  430.02  is  amended  by 
adding  paragraph  (f)  to  read  as  follows: 

§430.02    Monitoring  requirements. 

***** 

(f)  Certification  in  Lieu  of  Monitoring 
for  Chloroform.  (1)  Under  what 
circumstances  may  a  discharger  be 
exempt  from  the  minimum  monitoring 
requirements  of  this  section  for 
chloroform?  A  discharger  subject  to 
limitations  or  standards  for  chloroform 
under  subpart  B  of  this  part  is  not 
subject  to  the  minimum  monitoring 
requirements  specified  in  this  section 
for  chloroform  at  a  fiber  line  to  which 
the  limitations  or  standards  apply  if  the 
discharger  meets  the  requirements  of 
this  section. 

(2)  How  do  I  qualify  for  the 
exemption?  At  the  time  you  request  an 
exemption  fi'om  the  minimum 
monitoring  requirements  of  this  section 
for  chloroform  from  your  permitting 
authority  or  pretreatment  control 
authority  for  a  fiber  line,  you  must: 

(i)  Demonstrate,  based  on  104 
measurements  taken  over  a  period  of  not 
less  than  two  years  of  monitoring 
conducted  in  accordance  with 
paragraph  (a)  of  this  section,  that  you 
are  complying  with  the  applicable 
limitations  or  standards  for  chloroform; 

(ii)  Certify  that  you  will  maintain  a 
record  of  the  maximum  value  for  each 
of  the  following  process  and  operating 
conditions  for  the  fiber  line  that  was 
recorded  during  the  collection  of  each  of 
the  samples  used  to  make  the 
demonstration  required  under 
paragraph  (f)(2)(i)  of  this  section. 


(A)  The  pH  of  the  first  chlorine 
dioxide  bleaching  stage; 

(B)  The  chlorine  (012)  content  of 
chlorine  dioxide  (CIO2)  used  on  the 
bleach  line; 

(C)  The  kappa  factor  of  the  first 
chlorine  dioxide  bleaching  stage;  and 

(D)  The  total  bleach  line  chlorine 
dioxide  application  rate; 

(iii)  Identify  the  chlorine-containing 
compound  used  for  bleaching  during 
the  collection  of  samples  used  to  m^e 
the  demonstration  required  under 
paragraph  (f)(2)(i)  of  this  section;  and 

(iv)  Certify  that  the  fiber  line  does  not 
use  either  elemental  chlorine  or 
hypochlorite  as  bleaching  agents. 

(3)  What  happens  if  I  change  the 
process  and  operating  conditions  on  the 
fiber  line  so  that  one  or  more  exceeds 
the  maximum  value  recorded  under 
paragraph  (f)(2)(ii)  of  this  section  for 
that  process  and  operating  condition?  If 
you  wish  to  continue  your  exemption 
from  the  minimum  monitoring 
requirements  of  this  section  for 
chloroform,  you  must: 

(i)  Demonstrate,  based  on  monitoring 
conducted  at  a  frequency  similar  to  that 
required  in  paragraph  (a)  of  this  section 
and  for  a  duration  determined  by  the 
permitting  or  pretreatment  control 
authority,  that  you  are  complying  with 
the  applicable  limitations  or  standards 
for  chloroform; 

(ii)  Certify  that  you  will  maintain  a 
record  of  the  maximum  value  for  each 
of  the  following  process  and  operating 
conditions  for  the  fiber  line  that  was 
recorded  during  the  collection  of  each  of 
the  samples  used  to  make  the 
demonstration  required  imder 
paragraph  (f)(6)(i)  of  this  section: 

(A)  The  pH  of  the  first  chlorine 
dioxide  bleaching  stage; 

(B)  The  chlorine  (Cla)  content  of 
chlorine  dioxide  (CIO2)  used  on  the 
bleach  line; 

(C)  The  kappa  factor  of  the  first 
chlorine  dioxide  bleaching  stage;  and 

(D)  The  total  bleach  line  chlorine 
dioxide  appUcation  rate; 

(iii)  Identify  the  chlorine-containing 
compoimd  used  for  bleaching  during 
the  collection  of  each  sample  used  to 
make  the  demonstration  required  under 
paragraph  (f)(3)(i)  of  this  section;  and 

(iv)  Certify  that  the  fiber  line  does  not 
use  either  elemental  chlorine  or 
hypochlorite  as  bleaching  agents. 

(4)  What  are  my  reporting  obligations? 
You  must  certify  in  reports  required 
under  §  122.41(1)(4)  or  §  403.12(b)  of  this 
chapter,  as  appropriate,  that  the 
chlorine-containing  compounds  used 
for  bleaching  are  unchanged  bom  those 
identified  under  paragraph  (f)(2)(iii)  of 
this  section  and  that  the  following 
process  and  operating  conditions 


maintained  on  the  fiber  line  during  the 
repenting  period  have  not  exceeded  the 
maximum  value  recorded  for  each  such 
condition  during  the  collection  of  the 
samples  used  to  make  the 
demonstration  required  under 
paragraphs  (f)(2)(i)  or  (f)(3)(i)  of  this 
section: 

(i)  The  pH  of  the  first  chlorine  dioxide 
bleaching  stage; 

(ii)  The  chlorine  (Cl2)  content  of 
chlorine  dioxide  (CIO2)  used  on  the 
bleach  line; 

(iii)  The  kappa  factor  of  the  first 
chlorine  dioxide  bleaching  stage;  and 

(iv)  The  total  bleach  line  chlorine 
dioxide  application  rate. 

(5)  What  happens  if  I  fail  to  maintain 
the  records  described  in  paragraphs 
(f)(2)(ii)  and  (f)(3)(ii)  of  this  section?  You 
will  be  required  to  comply  with  the 
minimum  monitoring  requirements  of 
this  section  for  chloroform. 

(6)  What  happens  if  I  exceed  the 
maximum  value  recorded  under 
paragraphs  (f)(2)(ii)  or  (f)(3)(ii)  of  this 
section  for  any  of  the  process  and 
operating  conditions  identified  in  that 
section? 

(i)  U  for  any  reason  (e.g. ,  intentionally 
or  due  to  process  upset)  you  fail  to 
maintain  process  and  operating 
conditions  at  values  equal  to  or  less 
than  the  maximum  value  recorded 
under  paragraphs  (f)(2)(ii)  or  (0(3)(ii)  of 
this  section  for  each  such  condition,  you 
will  be  in  violation  of  the  applicable 
chloroform  limitation  or  standard 
unless: 

(A)  Within  30  days,  you  notify  your 
permitting  or  pretreatment  control 
authority  in  writing  of  the  exceedance; 
and 

(B)  You  demonstrate  compliance  with 
the  applicable  chloroform  limitation  or 
standard  by  immediately  monitoring  the 
bleach  plant  effluent  for  chloroform  at  a 
frequency  similar  to  that  required  in 
paragraph  (a)  of  this  section  and  for  a 
duration  determined  by  the  permit  or 
pretreatment  control  authority. 

(ii)  In  order  to  continue  your 
exemption  from  the  minimum 
monitoring  requirements  of  this  section 
for  chloroform,  you  must  meet  the 
requirements  of  paragraph  (f)(6)(i)  of 
this  section  and  you  must  recertify  that 
the  fiber  line  process  and  operating 
conditions  do  not  exceed  the  maximum 
value  recorded  under  paragraphs 
(f)(2)(ii)  or  (f)(3)(ii)  of  this  section  for 
each  of  the  parameters  identified  in 
those  para^phs. 

(7)  Definitions: 

(i)  Kappa  /acfor— the  ratio  of  available 
chlorine  (total  equivalent  chlorine,  as 
percent  on  oven  dry  pulp)  to  the  kappa 
number  of  the  pulp.  Kappa  number  is 
the  lignin  content  of  pulp,  as  measured 
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by  a  modified  permanganate  test 
corrected  to  50  (rarcent  consumption  of 
the  chemical. 

(ii)  Total  bleach  line  chlorine  dioxide 
application  rate — ^mass  of  chlorine 
dioxide  applied  in  all  stages  of  the 
bleach  line  per  mass  of  imbleached  pulp 
(i.e.,  lb/ton  or  kg/kkg). 

(iii)  Chlorine-containing 
compounds — compounds  containing 
chlorine  used  in  the  bleach  plant  for 
bleaching,  brightening,  whitening,  or 
viscosity  control.  These  compoimds 
include  but  are  not  limited  to  chlorine 
(Ch),  sodiiun  hypochlorite  (NaOCl), 
chlorine  dioxide  (CIO2)  and  chlorine 
monoxide  (CI2O). 

(FR  Doc.  02-23741  Filed  9-18-02;  8:45  amj 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  60 

[SIP  NO.  UT-001-0043a.  UT-001-44a;  FRL- 
7376-7]  I 

Approval  and  Promulgation  of  Air 
Quality  implementation  Plans;  Utah; 
N«w  Source  Performance  Standards 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule  and 

annoxmcement  of  Utah  NSPS 

Delegation. 

summary:  On  January  8, 1999  and 
December  10, 1999,  the  Governor  of 
Utah  submitted  revisions  to  the  New 
Source  Performance  Standards  (NSPS) 
rules  in  Utah's  Air  Conservation 
Regulations.  We  are  announcing  that  on 
June  10,  2002  we  delegated  the 
authority  for  the  implementation  and 
enforcement  of  the  NSPS  to  the  State. 

Given  that  the  State  has  been 
delegated  the  authority  for 
implementation  and  enforcement  of  the 
NSPS,  we  are  removing  the  NSPS  rules 
from  the  Utah  SIP.  In  addition,  we  are 
approving  updates  to  the  NSPS 
"Delegation  Status  of  New  Source 
Performance  Standards"  table.  These 
actions  are  being  taken  imder  sections 
110  and  111  of  the  Clean  Air  Act. 

DATES:  This  rule  is  effective  on 
November  18,  2002,  without  further 
notice,  imless  EPA  receives  adverse 
comment  by  October  21,  2002.  If 
adverse  comment  is  received,  EPA  will 
publish  a  timely  withdrawal  of  the 
direct  final  rule  in  the  Federal  Register 
informing  the  public  that  the  rule  will 
not  take  effect. 

ADDRESSES:  Written  comments  may  be 
mailed  to  Richard  R.  Long,  Director,  Air 


and  Radiation  Program,  Mailcode  SP- 
AR, Environmental  Protection  Agency 
(EPA),  Region  8,  999  18th  Street,  Suite 
300,  Denver,  Colorado  80202.  Copies  of 
the  dociunents  relevant  to  this  action 
are  available  for  public  inspection 
diuing  normal  business  hours  at  the  Air 
and  Radiation  Program,  Environmental 
Protection  Agency,  Region  8,  999  18th 
Street,  Suite  300,  Denver,  Colorado 
80202.  Copies  of  the  State  dociunents 
relevant  to  this  action  are  available  for 
pubUc  inspection  at  the  Utah 
Department  of  Environmental  Quality, 
Division  of  Air  Quality,  150  North  1950 
West,  Salt  Lake  City,  Utah  84114. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laurel  Dygowski,  EPA,  Region  8,  (303) 
312-6144. 

SUPPt£MENTARY  INFORMATION: 
Throughout  this  document,  wherever 
"we"  or  "oiu"  is  used  means  EPA. 

I.  Summary  of  SIP  Revisions 

A.  January  8, 1999  and  December  10, 
1999  Submittals 

The  January  8, 1999  and  December  10, 
1999  submittals  revise  UACR  R-307-18 
(since  reniunbered  as  R307-210)  by 
updating  the  incorporation  by  reference 
for  new  source  performance  standards 
(NSPS)  to  reflect  updated  versions  of  the 
federal  regulations.  UACR  R307-18  is 
the  rule  the  State  uses  to  implement  our 
NSPS. 

On  June  10,  2002,  we  issued  a  letter 
delegating  responsibility  for  all  sources 
located,  or  to  be  located,  in  the  State  of 
Utah  subject  to  the  NSPS  in  40  CFR  part 
60.  The  categories  of  new  stationary 
sources  covered  by  this  delegation  are  as 
follows:  NSPS  in  effect  as  of  July  1, 
1998;  NSPS  subparts  Da  and  Db, 
promulgated  September  16, 1998;  NSPS 
subparts  A,  D,  Da,  Db,  Dc,  Ea,  J,  CC,  NN, 
XX,  AAA  and  SSS,  promulgated 
February  12, 1999;  NSPS  subpart 
WWW,  promulgated  February  24, 1999; 
and  NSPS  subparts  AA  and  AAa, 
promulgated  March  2, 1999. 

Since  the  State  now  has  been 
delegated  authority  for  NSPS  in  40  CFR 
part  60,  piusuant  to  110(k)(6)  of  the  Act, 
we  are  removing  UACR  R307-18  frt)m 
the  SIP.  Also,  we  are  updating  the  table 
in  40  CFR  60.4(c)  to  indicate  that  the  40 
CFR  part  60  NSPS  are  now  delegated  to 
the  State  and  adding  entries  for  newly 
delegated  NSPS  subparts. 

The  ]\xne  10,  2002  letter  of  delegation 
to  the  State  follows: 

Ref:  8P-AR 

Honorable  Mike  Leavitt, 
Governor  of  Utah,  State  Capitol,  Salt  Lake 
City,  Utah  84113. 
Dear  Governor  Leavitt:  On  January  8, 1999 
and  December  10, 1999  the  State  submitted 
revisions  to  the  New  Source  Performance 


Standards  (NSPS)  rules  in  Utah's  Air 
Conservation  Regulations  (UACR)  R307-18- 
1  (Re-numbered  to  307-210-1).  Specifically, 
the  State  revised  its  NSPS  to  incorporate  the 
Federal  NSPS  in  effect  as  of  July  1, 1998.  In 
addition,  the  State  revised  its  NSPS  to 
incorporate  revisions  to  the  following 
Subparts  of  40  CFR  part  60:  Da  and  Db, 
promulgated  September  16, 1998  (63  FR 
49442);  A.  D,  Da.  Db,  Dc,  Ea,  J,  CC,  NN,  XX, 
AAA  and  SSS,  promulgated  February  12, 
1999  (64  FR  7458) '  WWW,  promulgated 
February  24, 1999  (64  FR  9258)  ^  and  AA  and 
AAa,  promulgated  March  2, 1999  (64  FR 
10105). 

Subsequent  to  States  adopting  NSPS 
regulations,  EPA  delegates  the  authority  for 
the  implementation  and  enforcement  of  those 
NSPS,  so  long  as  the  State's  regulations  are 
equivalent  to  the  Federal  regulations.  EPA 
reviewed  the  pertinent  statutes  and 
regulations  of  the  State  of  Utah  and 
determined  that  they  provide  an  adequate 
and  effective  procedure  for  the 
implementation  and  enforcement  of  the 
NSPS  by  the  State  of  Utah.  Therefore, 
pursuant  to  section  111(c)  of  the  Clean  Air 
Act  (Act),  as  amended,  and  40  CFR  part  60, 
EPA  hereby  delegates  its  authority  for  the 
implementation  and  enforcement  of  the 
NSPS  to  the  State  of  Utah  as  follows: 

(A)  Responsibihty  for  all  sources  located, 
or  to  be  located,  in  the  State  of  Utah  subject 
to  the  standards  of  performance  for  new 
stationary  sources  promulgated  in  40  CFR 
part  60.  "The  categories  of  new  stationary 
sources  covered  by  this  delegation  are  all 
NSPS  subparts  in  40  CFR  part  60,  as  in  effect 
on  July  1, 1998  and  revisions  to  Subparts  Da 
and  Db,  promulgated  September  16, 1998  (63 
FR  49442);  A,  D,  Da,  Db,  Dc,  Ea,  J,  CC,  NN, 
XX,  AAA  and  SSS,  promulgated  February  12, 
1999  (64  FR  7458);  WWW,  promulgated 
February  24, 1999  (64  FR  9258);  and  AA  and 
AAa,  promulgated  March  2, 1999  (64  FR 
10105).  Note  this  delegation  does  not  include 
the  emission  guidelines  in  subparts  Cb,  Cc, 
Cd,  and  Ce.  These^ubparts  require  state 
plans  which  are  approved  under  a  separate 
process  pursuant  to  section  111(d)  of  the  Act. 

(B)  Not  all  authorities  of  NSPS  can  be 
delegated  to  States  under  section  111(c)  of 
the  Act,  as  amended.  The  EPA  Administrator 
retains  authority  to  implement  those  sections 
of  the  NSPS  that  require:  (1)  Approving 
equivalency  determinations  and  alternative 
test  methods,  (2)  decision  making  to  ensure 
national  consistency,  and  (3)  EPA  rulemaking 
to  implement.  Therefore,  of  the  NSPS  of  40 
CFR  part  60  being  delegated  in  this  letter,  the 
enclosure  lists  examples  of  sections  in  40 
CFR  part  60  that  cannot  be  delegated  to  the 
State  of  Utah. 

(C)  As  40  CFR  part  60  is  updated,  Utah 
should  revise  its  regulations  accordingly  and 


>  It  appears  that  Utah  has  cited  the  incorrect  legal 
citation.  The  State  cites  the  title  page  of  the  Federal 
Register  notice.  The  Utah  citation  64  FR  7457 
should  be  64  FR  7458.  If  we  are  interpreting  this 
incorrectly,  we  ask  that  the  State  notify  us 
immediately. 

2  It  appears  that  Utah  has  cited  the  incorrect  legal 
citation.  The  State  cites  the  title  page  of  the  Federal 
Register  notice.  The  Utah  citation  64  FR  9257 
should  be  64  FR  9258.  If  we  are  interpreting  this 
incorrectly,  we  ask  that  the  State  notify  us 
immediately. 
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in  a  timely  manner  and  submit  to  EPA  EXAMPLES  OF  AUTHORITIES  IN  40  CFR 

requests  for  updates  to  its  delegation  of  p^p^^  qq  WHICH  CANNOT  BE  DELE- 

This  delegaUon  is  based  upon  and  is  a  GATED     Continued 

continuation  of  the  same  conditions  as  those 
stated  in  EPA's  original  delegation  letter  of 
May  13, 1976  to  the  Honorable  Calvin  L. 
Rampton,  then  Governor  of  Utah,  except  that 
condition  3,  relating  to  Federal  facilities,  was 
voided  by  the  Clean  Air  Act  Amendments  of 
1977.  Please  also  note  that  EPA  retains 
concurrent  enforcement  authority  as  stated  in 
condition  2.  hi  addition,  if  at  any  time  there 
is  a  conflict  between  a  State  and  Federal 
NSPS  regulation,  the  Federal  regulation  must 
be  applied  if  it  is  more  stringent  than  that  of 
the  State,  as  stated  in  condition  10.  EPA 
published  its  May  13, 1976  delegation  letter 
in  the  notices  section  of  the  June  15, 1976 
Federal  Register  (41  FR  24215),  along  with 
an  associated  rulemaking  notifying  the  public 
that  certain  reports  and  applications  required 
from  operators  of  new  or  modified  sources 
shall  be  submitted  to  the  State  of  Utah  (41 
FR  24124).  Copies  of  the  Federal  Register 
notices  are  enclosed  for  your  convenience. 

EPA  is  approving  Utah's  request  for  NSPS 
delegation  for  all  areas  within  the  State 
except  for  the  following:  lands  within  the 
exterior  boundaries  of  the  Skull  Valley, 
Paiute,  Navajo,  Goshute,  White  Mesa,  and 
Northwestern  Shoshoni  Indian  Reservations; 
Indian  country  lands  within  the  Uintah  and 
Ouray  Indian  Reservation;  and  any  other 
areas  which  are  "Indian  Country"  within  the 
meaning  of  18  U.S.C.  1151. 

Since  this  delegation  is  effective 
immediately,  there  is  no  need  for  the  State 
to  notify  the  EPA  of  its  acceptance.  Unless 
we  receive  written  notice  of  objections  from 
you  within  ten  days  of  the  date  on  which  you 
receive  this  letter,  the  State  of  Utah  will  be 
deemed  to  accept  all  the  terms  of  this 
delegation.  EPA  will  publish  an  information 
notice  in  the  Federal  Register  in  the  near 
future  to  inform  the  public  of  this  delegation, 
in  which  this  letter  will  appear  in  its  entirety. 

If  you  have  any  questions  on  this  matter, 
please  contact  me  or  have  your  staff  contact 
Richard  Long,  Director  of  our  Air  and 
Radiation  Program,  at  (303)  312-6005. 

o-         I  n.  Final  Action 

Smcerely  yours,  «......»» i.^».-.. 

Robert  E.  Roberts,  We  are  announcing  the  delegation  of 

Regional  Administrator.  authority  to  the  State  for  NSPS 

Enclosures.  implementation  and  enforcement.  We 

cc:  Rick  Sprott,  Director,  Division  of  Air  are  removing  UCAR  R307-18  from  the 

Quality,  Dianne  Nielson,  Executive  Director,      siP  and  are  updating  the  table  in  40  CFR 
Department  of  Environmental  Quality.  go.4(c)  to  indicate  tiiat  the  40  CFR  part 

60  NSPS  is  now  delegated  to  the  State 
and  adding  entries  for  newly  delegated 
NSPS  subparts. 

Section  110(1)  of  the  Clean  Air  Act 
states  that  a  SIP  revision  cannot  be 
approved  if  the  revision  would  interfere 
with  any  applicable  requirement 
concerning  attainment  and  reasonable 
further  progress  towards  attainment  of 
the  NAAQS  or  any  other  applicable 
requirements  of  the  Act.  The  Utah  SIP 
revisions  that  are  the  subject  of  this 
document  do  not  interfere  with  the 
maintenance  of  the  NAAQS  or  any  other 
applicable  requirement  of  the  Act 
because  the  State  continues  to  have  the 


40  CFR 
subparts 

Section(s) 

Db 

60.44b(f),        60.44b(g)        and 

60.49b<a)(4). 

Dc 

eo.48c(a)(4). 

EC  

60.56c(i),  60.8 

J 

60.105(a)(13)(iii)                  and 

60.106(i)(12). 

Ka  

60.114a. 

Kb 

60.111b(f)(4),                60.114b, 

60.116tXe)(3)(iii), 

60.116b(e)(3)(iv),              and 

60.116t)(0(2)(m). 

O 

60.153(e). 

S 

60.194(d). 

DD  

60.302(d)(3). 

GG 

60.332(a)(3)  and  60.335(f)(1). 

W 

60.482-1(c)(2)  and  60.484. 

WW 

60.493(b)(2)(i)(A)                 and 

60.496(a)(1). 

XX 

60.502(e)(6) 

AAA 

W.531,  60.533,  60.534.  60.535. 

60.536(i)(2),                 60.537, 

60.538(e)  and  60.539. 

BBB 

60.543(c)(2)(ii)(B). 

DDb 

60.562-2(0). 

GGG 

60.592(c). 

Ill 

60.613(e). 

JJJ  

60.623. 

KKK  

60.634. 

NNN 

60.663(e). 

QOQ  

60.694. 

RRR 

60.703(e). 

SSS  

60.711(a)(16),       60.71 3(b)(1)(i) 

and       (il).       60.71 3(b)(5)(l), 

60.713(d),      60.715(a)      and 

60.716. 

ITT  

60.723(b)(1).   60.723(b)(2)(i)(C), 

60.723(b)(2)(iv),        60.724(e) 

and  60.725(b). 

WV  

60.743(a)(3)(v)(A)      and      (B), 

60.743(e),      60.745(a)      and 

60.746. 

WWW  

60.754(a)(5). 

Enclosure  to  Letter  Delegating  NSPS  in  40 
CFR  Part  60,  Effective  Through  May  3,  1999, 
to  the  State  of  Utah 

Examples  of  Authorities  in  40  CFR 
Part  60  Which  Cannot  Be  Dele- 
gated 


40  CFR 
subparts 


Da 


Section(s) 


60.8(b)(2)  and  (b)(3),  and  tt)ose 
sections  throughout  the 
standards  that  reference 
60.8(b)(2)  and  (b)(3);  60.11(b) 
and60.11(e)(6),  (7).  and(8). 

60.45a. 


authority  for  the  implementation  and 
enforcement  of  the  NSPS  in  Utah. 

EPA  is  publishing  this  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  the  "Proposed 
Rules"  section  of  today's  Federal 
Register  publication,  EPA  is  publishing 
a  separate  document  that  will  serve  as 
the  proposal  to  approve  the  SIP  revision 
if  adverse  comments  be  filed.  This  rule 
will  be  effective  November  18,  2002, 
without  further  notice  unless  the 
Agency  receives  adverse  comments  by 
October  21,  2002.  If  the  EPA  receives 
adverse  comments,  EPA  will  publish  a 
timely  withdrawal  in  the  Federal 
Regifltor  informing  the  public  that  the 
rule  will  not  take  effiect.  EPA  will 
address  all  public  comments  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  must  do  so  at  this  time. 
Please  note  that  if  EPA  receives  adverse 
comment  on  an  amendment,  paragraph, 
or  section  of  this  rule  and  if  that 
provision  may  be  severed  from  the 
remainder  of  the  rule,  EPA  may  adopt 
as  final  those  provisions  of  the  rule  that 
are  not  the  subject  of  an  adverse 
comment. 

m.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
imder  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfimded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
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between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibihties  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
imphcations  because  it  does  not  have 
substantial  direct  exacts  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  powar  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10. 1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
.  "Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23, 1997), 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SEP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 


Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  November  18, 
2002.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects 

40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Carbon  monoxide, 
Intergovernmental  relations.  Lead, 
Nitrogen  dioxide.  Ozone,  Particulate 
matter.  Reporting  and  recordkeeping 
requirements.  Sulfur  oxides.  Volatile 
organic  compounds. 

40  CFR  Part  60 

Air  poUution  control,  Aluminimi, 
Ammonium  sulfate  plants.  Beverages, 
Carbon  monoxide,  Cement  industry. 
Coal,  Copper,  Dry  cleaners.  Electric 
power  plants,  Fertilizers,  Fluoride, 
Gasoline,  Glass  and  glass  products. 
Graphic  arts  industry.  Household 
appliances.  Insulation, 
Intergovernmental  relations.  Iron,  Lead, 
Lime,  Metallic  and  nonmetallic  mineral 
processing  plants,  Metals,  Motor 
vehicles.  Natural  gas.  Nitric  acid  plants, 
Nitrogen  dioxide.  Paper  and  paper  ' 
products  industry.  Particulate  matter. 
Paving  and  roofing  materials. 
Petroleum,  Phosphate,  Plastics  materials 


and  synthetics, Reportingand 
recordkeeping  requirements.  Sewage 
disposal.  Steel,  Sulfur  oxides.  Tires, 
Urethane,  Vinyl,  Waste  treatment  and 
disposal.  Zinc. 

Dated:  August  27,  2002. 
Jack  W.  McGraw, 

Acting  Regional  Administrator,  Region  8. 

40  CFR  part  52,  of  chapter  I,  title  40 
is  amended  as  follows:   * 

PART  52— [AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  IT— Utah 

2.  Section  52.2352  is  added  to  read  as 
follows: 

§  52.2352    Change  to  approved  plan. 

Utah  Air  Conservation  Regulation 
R307-18-1,  New  Source  Performance 
Standards,  is  removed  from  the 
approved  plan.  On  June  10,  2002,  we 
issued  a  letter  delegating  responsibility 
for  all  sources  located,  or  to  be  located, 
in  the  State  of  Utah  subject  to  the  NSPS 
in  40  CFR  part  60.  See  the  table  in  40 
CFR  60.4  for  the  status  of  NSPS 
delegated  to  the  state  of  Utah. 

PART60-{AMENDED] 

1.  The  authority  citation  for  part  60 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401,  7411,  7414, 
7416,  and  7601  as  amended  by  the  Clean  Air 
Act  Amendments  of  1990.  Pub.  L.  101-549, 
104  Stat.  2399  (November  15, 1990;  402,  409, 
415  of  the  Clean  Air  Act  as  amended,  104 
Stat.  2399,  unless  otherwise  noted). 

Subpart  A— General  Provisions 

2.  In  §  60.4.  amend  the  table  entitled 
"Delegation  Status  of  New  Source 
Performance  Standards  [(NSPS)  for 
Region  VIII]"  in  paragraph  (c)  by 
revising  the  column  heading  for  "UT" 
and  the  entries  for  subpart  "Eb"  and 
"Ec"  to  read  as  follows: 

§60.4    Addresses. 

***** 

(c)*** 


Delegation  Status  of  New  Source  Performance  Standards  [(NSPS)  for  Region  VIII] 


Subpart 


CO 


MT 


ND 


SD' 


UT 


WY 


Eb-Large  Municipal  Waste  Combustors 

Ec-Hospital/Medical/lnfectious  Waste  Incinerators 


(•) 


n 


n 
n 


n 
n 


n 
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Delegation  Status  of  New  Source  Performance  Standards  [(NSPS)  for  Region  VIII]— Continued 


Subpart 


CO 


MT 


ND 


SD' 


UT 


WY 


(')  Indicates  approval  of  State  regulation. 

^  Indicates  approval  of  State  Regulation  as  part  of  the  State  Iniplementation  Plan  (SIP). 


[FR  Doc.  02-23378  Filed  9-18-02;  8:45  am) 

BKiJNQ  CODE  66aO-60-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 
[FRL-7378-4] 

Approval  of  Section  112(1)  Authority  for 
Hazardous  Air  Pollutants;  Delegation 
of  Section  111  and  Section  112 
Standards;  State  of  New  Hampsfiire 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule;  delegation  of 

authority. 

SUMMARY:  EPA  is  taking  direct  final 
action  to  approve  New  Hampshire 
Department  of  Environmental  Services' 
(NH  DES)  request  for  delegation  of 
authority  to  implement  and  enforce  its 
New  Source  Performance  Standards 
(NSPSs)  and  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
(NESHAPs)  which  have  been  adopted 
by  reference  into  New  Hampshire's  state 
regidations  from  the  Federal, 
requirements  set  forth  in  the^ode  of 
Federal  Regulations.  In  addition,  EPA  is 
taking  direct  final  action  to  approve  NH 
DES's  mechanism  for  receiving 
delegation  of  future  NESHAPs  and 
NSPSs.  This  approval  delegates 
standards  for  both  major  and  area 
sources  and  will  automatically  delegate 
future  regulations  and  amendments  to 
regiilations  once  NH  DES  incorporates 
these  regulations  and  amendments  into 
its  regulations.  EPA  is  taking  this  action 
in  accordance  with  the  Clean  Air  Act 
(CAA). 

DATES:  This  rule  is  effective  on 
November  18,  2002,  without  further 
notice,  unless  EPA  receives  adverse 
comments  by  October  21,  2002.  If  EPA 
receives  such  comment,  then  it  will 
publish  a  timely  withdrawal  in  the 
Federal  Register  informing  the  public 
that  this  rule  will  not  take  effect. 

ADDRESSES:  Written  comments  must  be 
submitted  to  Steven  Rapp,  Manager,  Air 
Permits,  Toxics  and  Indoor  Programs 
Unit,  Office  of  Ecosystem  Protection 
(mail  code  CAP)  at  the  EPA  New 


England  office  listed  below  and  to 
Barbara  L.  Hoffman,  Stationary  Source 
Planning  Manager,  at  the  New   . 
Hampshire  Department  of 
Enviroimiental  Services  office  listed 
below.  Copies  of  NH  DES's  request  for 
approval  are  available  for  public 
inspection  at  the  following  locations: 

U.S.  Environmental  Protection 
Agency,  EPA-New  England.  Office  of 
Ecosystem  Protection,  One  Congress 
Street,  Suite  1100,  Boston,  MA  02 114- 
2023. 

New  Hampshire  Department  of 
.  Enviroimiental  Services,  Air  Resources 
.  Division,  6  Hazen  Drive,  Concord,  NH 
03302-0095. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Lancey,  Office  of  Ecosystem 
Protection,  U.S.  Environmental 
Protection  Agency,  EPA-New  England, 
One  Congress  Street,  Suite  1100  (CAP), 
Boston,  MA  02114-2023,  Telephone: 
(617)918-1656. 
SUPPLEMENTARY  INFORMATION: 

Outline 

I.  Background 

II.  Has  EPA  Previously  Delegated  NSPS  and 

NESHAP  Standards  to  New  Hampshire? 

III.  What  Is  NH  DES  Now  Requesting? 

IV.  What  Criteria  Must  NH's  Program  Meet 

To  Be  Approved? 

V.  Which  Part  63  General  Provisions  Did  NH 

DES  Request  Delegation  for? 

VI.  What  Action  Is  EPA  Taking? 

VII.  Administrative  Requirements 

I.  Background 

Under  section  112(1)  of  the  CAA.  EPA 
may  delegate  Federal  section  112  rules 
without  changes  to  states  or  approve 
state  programs  in  lieu  of  the  Federal 
section  112  rules.  The  Federal 
regulations  governing  EPA's  approval  of 
state  and  local  rules  or  programs  under 
section  112(1)  are  located  at  40  CFR  part 
63,  subpart  E  (See  65  FR  55810,  dated 
September  14,  2000).  Under  these  rules, 
EPA  may  approve  state  programs  to 
implement  and  enforce  the  Federal 
section  112  rules  without  changes.  This 
is  referred  to  as  straight  delegation.  In 
addition.  EPA  may  approve  state 
requests  for  one-time  approval  of  their 
mechanism  for  taking  delegation  of 
future  unchanged  Federal  section  112 
rules,  emission  standards  and 
requirements.  To  receive  EPA  approval 
for  straight  delegation,  the  requirements 
of  40  CFR  63.91  must  be  met. 


n.  Has  EPA  Previously  Delegated  NSPS 
and  NESHAP  Standards  to  New 
Hamsphire? 

NH  DES  has  been  delegated  the 
authority  by  EPA  to  implement  and 
enforce  certain  NSPS  codified  at  40  CFR 
part  60,  certain  NESHAPs  codified  at  40 
CFR  part  61,  and  certain  NESHAP 
referred  to  as  Maximum  Achievable 
Control  Technology  (MACT)  standards 
codified  at  40  part  CFR  63.  This 
delegation  of  authority  was  approved  by 
EPA  in  the  Federal  Register  on  August 
14.  1996  (See  61  FR  42222).  This 
delegation  extended  only  to  facilities 
subject  to  New  Hampshire's  title  V 
permit  program  and  applied  to  existing 
standards.  Under  this  delegation 
mechanism,  delegation  occurred  upon 
incorporation  of  the  MACT  standard 
into  the  source's  title  V  operating 
permit.  In  the  August  14, 1996  Federal 
Register,  EPA  also  proposed  to  approve 
this  delegation  mechanism  for 
delegation  of  future  standards.  On 
October  2, 1996  (See  61  FR  51370),  EPA 
approved  this  delegation  mechanism. 

m.  What  Is  NH  DES  Now  Requesting? 

On  May  9,  2002.  the  NH  DES 
submitted  a  request  to  EPA  to  receive 
straight  delegation  of  authority  to 
implement  and  enforce  the  NESHAP 
and  NSPS  <  regulations  for  both  major 
and  area  sources  under  a  new  delegation 
mechanism.  NH  DES  is  now  requesting 
to  take  delegation  of  these  standards  by 
incorporating  these  standards  into  NH 
DES's  regulations.  On  April  5,  2002, 
DES  adopted  a  rule.  Env-500,  that 
incorporates  by  reference  NSPS  and 
NESHAP  regulations  as  set  forth  in  the 
Code  of  Federal  Regulations  as  of  July 
1,  2001.  In  addition,  NH  DES 
incorporated  40  CFR  part  63  subpart  D. 
Regulations  Governing  CompUance 
Extensions  for  Early  Reductions  of 
Hazardous  Air  Pollutants.  NH  DES  has 
incorporated  all  NSPS  and  NESHAP 
regulations  as  indicated  in  Table  1  and 
requested  delegation  of  these  standards. 
NH  DES  did  not  incorporate  40  CFR  part 
63,  subpart  M — national 
perchloroethylene  air  emission 
standards  for  dry  cleaning  facilities.  NH 
DES  intends  to  continue  implementing 
and  enforcing  this  standard  only  for 


>  Please  note  Federal  rulemaking  is  not  required 
for  delegation  of  section  111  standards. 
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facilities  subject  to  the  title  V  permit 
program,  consistent  with  EPA's 
previous  delegation  of  that  standard  to 
DES  on  August  14, 1996.  NH  DES  also 
did  not  incorporate  certain  standards 
where  the  state  has  no  applicable 
sources.  For  example,  New  Hampshire 
does  not  have  any  coke  ovens  or 
magnetic  tape  manufacturers.  Therefore, 
NH  DES  did  not  incorporate  subpart  L. 
the  national  emission  standard  for 
hazardous  air  pollutants  for  coke  oven 
batteries  nor  subpart  EE,  the  national 
emission  standard  for  hazardous  air 
pollutants  for  magnetic  tape 
manufacturing  operations.  In  addition, 
NH  DES  has  incorporated  by  reference 
40  CFR  61,  subpart  M— national 
emission  standards  for  asbestos,  with 
the  exception  of  40  CFR  61.151, 
standard  for  inactive  waste  disposal 
sites  for  asbestos  mills  and 
manufacturing  and  fabricating 
operations.  On  June  28,  2002,  NH  DES 
submitted  a  partial  rule  substitution 
request  to  EPA  pursuant  to  40  CFR 
63.93  for  a  portion  of  that  rule  and  is 
therefore  not  requesting  straight 
delegation  of  section  61.151.  Please  refer 
to  Table  1  for  a  complete  list  of  the 
standards  that  NH  DES  is  requesting 
delegation  for  as  set  forth  in  the  Code  of 
Federal  Regulations  as  of  July  1,  2001. 
In  addition,  NH  DES  requested  that 
EPA  approve  NH  DES's  delegation 
mechanism  for  delegation  of  all  futujre 
standards.  NH  DES's  delegation 
mechanism  is  to  incorporate  all  new  or 
revised  standards  by  reference  and  to 
receive  future  delegation  upon  adoption 
by  NH  DES  of  the  new  or  revised 
standards.  The  details  of  this  delegation 
mechanism  are  set  forth  in  Attachment 
2  to  the  NH  DES  delegation  request 
letter  dated  May  9.  2002. 

IV.  What  Criteria  Must  NH's  Program 
Meet  To  Be  Approved? 

Section  112(1)(5)  of  the  Act  requires 
that  a  state's  NESHAP  program  contain 
adequate  authorities,  adequate  resources 
for  implementation,  and  an  expeditious 
compliance  schedule.  These  are  also 
requirements  for  an  adequate  operating 
permits  program  under  40  CFR  part  70. 
On  September  24,  2001,  EPA 
promulgated  full  approval  of  the  State's 
operating  permits  program  as 
administered  by  NH  DES.  (See  66  FR 
48806}  In  addition,  on  May  16,  2001, 
EPA  has  already  provided  "up-front" 
approval  of  the  NH  DES  NESHAP 
program  in  accordance  with  40  CFR 
section  63.91(d).  (See  66  FR  27032) 
Under  section  63.91(d)(2),  once  a  state 
has  satisfied  up-front  approval  criteria, 
it  needs  only  to  reference  the  previous 
demonstration  and  reaffirm  that  it  still 
meets  the  criteria  for  any  subsequent 


submittals.  NH  DES  has  affirmed  that  it 
still  meets  the  up-front  approval  criteria. 

V.  Which  Part  63  General  Provisioiis 
Did  NH  DES  Request  Delegation  for? 

Under  section  63.91(g),  EPA  has 
identified  which  part  63  general 
provisions  may  be  delegated  to  state/ 
local/tribal  (S/L/T)  agencies  and  which 
general  provisions  must  be  retained  by 
EPA.  NH  DES  has  incorporated  part  63 
subpart  A  in  its  entirety  but  has 
requested  that  EPA  delegate  only  the 
delegable  authorities  of  the  part  63 
general  provisions  as  identified  in 
section  63.91(g)(i).  The  delegable 
authorities  include  the  following: 

(A)  Section  63.1,  Applicability 
Determinations 

(B)  Section  63.6(e),  Operation  and 
Maintenance  Requirements — 
Responsibility  for  Determining 
Compliance 

(C)  Section  63.6(f),  Compfiance  with 
Non-Opacity  Standards — 
Responsibility  for  Determining 
Compliance 

(D)  Section  63.6(h),  Compliance  with 
Opacity  and  Visible  Emissions 
Standards — Responsibility  for 
Determining  Compliance 

(E)  Sections  63.7(c)(2)(i)  and  (d). 
Approval  of  Site-Specific  Test  Plans 

(F)  Section  63.7(e)(2)(i),  Approval  of 
Minor  Alternatives  to  Test  Methods 

(G)  Section  63.7{e)(2)(ii)  and  (f), 
Approval  of  Intermediate  Alternatives 
to  Test  Methods 

(H)  Section  63.7(e)(iii),  Approval  of 

Shorter  Sampling  Times  and  Volumes 

When  Necessitated  by  Process 

Variables  or  Other  Factors 
(I)  Sections  63.7(e)(2)(iv),  (h)(2),  and 

(h)(3).  Waiver  of  Performance  Testing 
(J)  Sections  63.8(c)(1)  and  (e)(1). 

Approval  of  Site-Specific  Performance 

Evaluation  (Monitoring)  Test  Plans 
(K)  Section  63.8(f),  Approval  of  Minor 

Alternatives  to  Monitoring 
(L)  Section  63.8(f),  Approval  of 

Intermediate  Alternatives  to 

Monitoring 
(M)  Sections  63.9  and  63.10,  Approval 

of  Adjustments  to  Time  Periods  for 

Submitting  Reports 
(N)  Section  63.10(f),  Approval  of  Minor 

Alternatives  to  Recordkeeping  and 

Reporting 

VI.  What  Action  Is  EPA  Taking? 

EPA  has  determined  that  NH  DES  has 
satisfied  the  approval  criteria  of  40  CFR 
63.91(d).  EPA  is  approving  NH  DES's 
delegation  of  the  NSPS,  NESHAP  and 
MACT  standards  indicated  in  Table  1. 
EPA  is  also  approving  delegation  of  all 
delegable  authorities  of  the  part  63 
general  provisions  identified  in  section 
63.91(g)(1)  and  section  V  above.  In 


addition,  EPA  is  approving  NH  DES's 
delegation  mechanism  for  delegation  of 
all  future  standards  according  to  the 
delegation  procedures  identified  in 
Attachment  2  of  the  delegation  request 
letter  dated  May  9,  2002  from  NH  DES 
to  EPA.  The  NH  DES  has  the  primary 
authority  and  responsibility  to  carry  out 
all  elements  of  these  programs  for  all 
sources  covered  in  New  Hampshire, 
including  on-site  inspections,  record 
keeping  reviews,  and  enforcement. 

Vn.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
firom  Executive  Order  12866,  entitled 
"Regulatory  Plaiming  and  Review." 
This  rule  is  not  subject  to  Executive 
"Order  1 3045 ,  entitled , '  'Protection  of 
Children  from  Enviroiunental  Health 
Risks  and  Safety  Risks."  because  it  is 
not  an  "economically  significant"  action 
under  Executive  Order  12866. 

B.  Executive  Order  13175 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  6,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes." 

This  final  rule  does  not  have  tribal 
implications.  It  will  not  have  substantial 
direct  effects  on  tribal  governments,  on 
the  relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
This  Federal  action  allows  the  State  of 
New  Hampshire  to  implement  and 
enforce  existing  and  futiu-e  requirements 
imder  Federal  law  and  does  not  have 
tribal  implications.  Thus,  Executive 
Order  13175  does  not  apply  to  this  rule. 

C.  Executive  Order  13132 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255.  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
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regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 
This  final  rule  does  not  have 
federaUsm  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govenunent,  as  specified  in 
Executive  Order  13132.  This  action 
simply  allows  New  Hampshire  to 
implement  and  enforce  existing  and 
future  Federal  standards,  and  does  not 
alter  the  relationship  or  the  distribution 
of  power  and  responsibilities 
established  in  the  Clean  Air  Act.  Thus, 
Executive  Order  13132  does  not  apply 
to  this  rule. 

D.  Executive  Order  13211  (Energy 
Effects) 

This  nde  is  not  subject  to  Executive 
Order  13211,  "Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use"  (66 
FR  28355  (May  22,  2001))  because  it  is 
not  a  significant  regulatory  action  under 
Executive  Order  12866. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA), 
as  amended  by  the  Small  Business 
Regulatory  Eiiforcement  Fairness  Act  of 
1996  (SBREFA),  5  U.S.C.  601  et  seq. 
generally  requires  an  agency  to  prepare 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  imder  the 
Administrative  Procedure  Act  or  any 
other  statute  imless  the  agency  certifies 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  small 
governmental  entities  with  jiuisdiction 
over  populations  of  less  than  50,000. 
This  final  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because 
approvals  under  40  CFR  63.91  do  not 
create  any  new  requirements  but  simply 
allows  the  state  to  implement  and 
enforce  Federal  requirements  that  the 
EPA  is  already  imposing.  Therefore, 
because  this  approval  does  not  create 
any  new  requirements,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities. 


F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
state,  local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more.  Under  section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  annual  costs  of  $100  million 
or  more  to  either  state,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
allows  New  Hampshire  to  implement 
existing  and  futiire  requirements  under 
Federal  law,  and  imposes  no  new 
requirements.  Accordingly,  no 
additional  costs  to  state,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major"  rule  as  defined  by  5  U.S.C. 
804(2). 

H.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  "Transfer  and  Advancement 
Act  of  1995  ("NTTAA"),  Public  Law  No. 
104-113,  Section  12(d)  (15  U.S.C.  272 
note)  directs  EPA  to  use  voluntary 
consensus  standards  in  its  regulatory 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 


consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards.  This 
action  does  not  involve  technical 
standards.  Therefore,  EPA  did  not 
consider  the  use  of  any  voluntary 
consensus  standards. 

/.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  November  18. 
2002.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements  [see  section 
307(b)(2)). 

list  of  Subjects  in  40  CFR  Part  63 

Environmental  protection.  Air 
pollution  control.  Administrative 
practice  and  procedure.  Hazardous 
substances.  Intergovernmental  relations. 
Reporting  and  recordkeeping 
requirements. 

Authority:  This  action  is  issued  under  the 
authority  of  section  112  of  the  Clean  Air  Act, 
as  amended.  42  U.S.C.  7412. 

Dated:  September  3.  2002. 
Robert  W.  Varaey, 

Regional  Administrator,  EPA-New  England. 

Table  1  .—Delegation  of  Part  60,  Part 
61  AND  Part  63  Standards  to  New 
Hampshire  as  set  forth  in  the  Code 
OF  Federal  Regulations  as  of  July  1. 
2001 

Part  60  Subpart  Categories 

A — General  Provisions,  except  for 

Sections  60.4,  60.8(b)(2),  60.8(b)(3). 
60.9,  60.10,  60.11(e)  and  60.16 

D — Standards  of  Performance  for  Fossil- 
Fuel-Fired  Steam  Generators  for 
which  Construction  is  Commenced 
after  August  17, 1971 

Da — Standards  of  Performance  for 
Electric  Utility  Steam  Generating 
Units  for  which  Construction  is 
Commenced  after  September  18, 
1978 

Db — Standards  of  Performance  for 

Industrial -Commercial-Institutional 
Steam  Generating  Units 
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Dc — Standards  of  Performance  for  Small 
Industrial-Commercial-Institutional 
Steam  Generating  Units 

E — Standards  of  Performance  for 
Incinerators 

Ea — Standards  of  Performance  for 
Municipal  Waste  Combustors  for 
which  Construction  is  Commenced 
after  December  20, 1989  and  on  or 
before  September  20. 1994 

Eb — Standards  of  Performance  for  Large 
Municipal  Waste  Combustors  for 
which  Construction  is  Commenced 
after  September  20, 1994  or  for 
which  Modification  or 
Reconstruction  is  Commenced  after 
June  19.  1996 

Ec--iStandards  of  Performance  for 

Hospital/Medical/lnfectious  Waste 
Incinerators  for  Which  Construction 
is  Commenced  after  June  20,  1996 

I — Standards  of  Performance  for  Hot 
Mix  Asphalt  Facilities 

J — Standards  of  Performance  for 
Petroleum  Refineries 

K — Standards  of  Performance  for 
Storage  Vessels  for  Petroleum 
Liquids  for  which  Construction, 
Reconstruction,  or  Modification 
Commenced  after  June  11, 1973. 
and  prior  to  May  19. 1978 

Ka — Standards  of  Performance  for 
Storage  Vessels  for  Petroleum 
Liquids  for  which  Construction. 
Reconstruction,  or  Modification 
Commenced  after  May  18, 1978. 
and  prior  to  July  23,  1984 

Kb — Standards  of  Performance  for 
Volatile  Organic  Liquid  Storage 
Vessels,  Including  Petroleum 
Liquid  Storage  Vessels,  for  which 
Construction,  Reconstruction,  or 
Modification  Commenced  after  July 
23. 1984 

L — Standards  of  Performance  for 
Secondary  Lead  Smelters 

M — Standards  of  Performance  for 
Secondary  Brass  and  Bronze 
Production  Plants 

N — Standards  of  Performance  for 
Primary  Emissions  from  Basic 
Oxygen  Process  Furnaces  for  which 
Construction  is  Commenced  after 
June  11.  1973 

O — Standards  of  Performance  for 
Sewage  Treatment  Plants 

AA — Standards  of  Performance  for  Steel 
Plants:  Electric  Arc  Furnaces 
Constructed  after  October  21.  1974 
and  on  or  before  August  17, 1983 

BB — Standards  of  Performance  for  Kraft 
Pulp  Mills 

DD — Standards  of  Performance  for  Grain 
Elevators 

EE — Standards  of  Performance  for 

Siuface  Coating  of  Metal  Furniture 

GG — Standards  of  Performance  for 
Stationary  Gas  Turbines 

KK — Standards  of  Performance  for  Lead- 
Acid  Battery  Manufacturing  Plants 


LL — Standards  of  Performance  for 

Metallic  Mineral  Processing  Plants 
QQ — Standards  of  Performance  for  the  ~ 

Graphic  Arts  Industry:  Publication 

Rotogravure  Printing 
RR —  Standards  of  Performance  for 

Pressure  Sensitive  Tape  and  Label 

Surface  Coating  Operations 
TT — Standards  of  Performance  for  Metal 

Coil  Surface  Coating 
UU — Standards  of  Performance  for 

Asphalt  Processing  and  Asphalt 

Roofing  Manufacture 
W— Standards  of  Performance  for 

Equipment  Leaks  of  VOC  in  the 

Synthetic  Organic  Chemicals 

Manufactiuing  Industry 
WW — Standards  of  Performance  for  the 

Beverage  Can  Surface  Coating 

Industry 
XX — Standards  of  Performance  for  Bulk 

Gasoline  Terminals 
BBB — Standards  of  Performance  for  the 

Rubber  Tire  Manufacturing  Industry 
FFF — Standards  of  Performance  for 

Flexible  Vinyl  and  Urethane 

Coating  and  Printing 
GGG — Standards  of  Performance  for 

Equipment  Leaks  of  VOC  in 

Petroleum  Refineries 
HHH — Standards  of  Performance  for 

Synthetic  Fiber  Production 

Facilities 
JJJ — Standards  of  Performance  for 

Petroleum  Dry  Cleaners 
OOO — Standards  of  Performance  for 

Nonmetallic  Mineral  Processing 

Plants 
QQQ — Standards  of  Performance  for 

VOC  Emissions  from  Petroleum 

Waste  Water  Systems 
SSS — Standards  of  Performance  for 

Magnetic  Tape  Coating  Facilities 
TTT — Standards  of  Performance  for 

Industrial  Surface  Coating:  Surface 

Coating  of  Plastic  Parts  for  Business 

Machines 
UUU — Standards  of  Performance  for 

Calciners  and  Dryers  in  Mineral 

Industries 
VW — Standards  of  Performance  for 

Polymeric  Coating  of  Supporting 

Substrates  Facilities 
WWW — Standards  of  Performance  for 

Municipal  Solid  Waste  Landfills 
AAAA — Standards  of  Performance  for 

Small  Municipal  Waste  Combustion 

Units 
CCCC — Standards  of  Performance  for 

Commercial  and  Industrial  Solid 

Waste  Incineration  Units 

Part  61  Subpart  Categories 

C — National  Emission  Standards  for 

Beryllium 
E — National  Emission  Standards  for 

Merciuy 
J — National  Emission  Standards  for 

Equipment  Leaks,  Fugitive 

Emission  Sources,  of  Benzene 


M — National  Emission  Standards  for 
Asbestos,  except  for  40  CFR 
§61.151,  Inactive  Waste  Disposal 
Sites 

V —  National  Emission  Standards  for 
Equipment  Leaks,  Fugitive 
Emission  Sources 

Part  63  Subpart  Categories 

A — General  Provisions.  Delegable 
Authorities  Identified  in  Section 

63.91(g) 
D — Regulations  Governing  Compliance 

Extensions  for  Early  Reductions  of 

Hazardous  Air  Pollutants 
F — National  Emission  Standards  for 

Organic  Hazardous  Air  Pollutants 

ftt)m  the  Synthetic  Organic 

Chemical  Manufacturing  Industry 
G — National  Emission  Standards  for 

Organic  Hazardous  Air  Pollutants 

from  the  Synthetic  Organic 

Chemical  Manufacturing  Industry 

for  Process  Vents.  Storage  Vessels, 

Transfer  Operations,  and 

Wastewater 
H — National  Emission  Standards  for 

Organic  Hazardous  Air  Pollutants 

for  Equipment  Leaks 
I — National  Emission  Standards  for 

Organic  Hazardous  Air  Pollutants 

for  Certain  Processes  Subject  to  the 

Negotiated  Regulation  for 

Equipment  Leaks 
N — National  Emission  Standards  for 

Chromium  Emissions  from  Hard 

and  Decorative  Chromiimi 

Electroplating  and  Chromium 

Anodizing  Tanks 
O — Ethylene  Oxide  Emissions 

Standards  for  Sterilization  Facilities 
Q — National  Emission  Standards  for 

Hazardous  Pollutants  for  Industrial 

Process  Cooling  Towers 
R — National  Emission  Standards  for 

Gasoline  Distribution  Facilities, 

Bulk  Gasoline  Terminals  and 

Pipeline  Breakout  Stations 
S — National  Emission  Standards  for 

Hazardous  Air  Pollutants  from  the 

Pulp  and  Paper  Industry 
T — National  Emission  Standards  for 

Halogenated  Solvent  Cleaning 
U — National  Emission  Standards  for 

Hazardous  Air  Pollutant  Emissions: 

Group  I  Polymers  and  Resins 
W — National  Emission  Standards  for 

Hazardous  Air  Pollutants  for  Epoxy 

Resins  Production  and  Non-nylon 

Polyamides  Production 
X — National  Emission  Standards  for 

Hazardous  Air  Pollutants  from 

Secondary  Lead  Smelting 
Y — National  Emission  Standards  for 

Marine  Tank  Vessel  Loading 

Operations 
AA — National  Emission  Standards  for 

Hazardous  Air  Pollutants  from 

Phosphoric  Acid  Manufactiuing 

Plants 
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BB — ^National  Emission  Standards  for 
Hazardous  Afr  Pollutants  frtim 
Phosphate  Fertilizer  Production 
Plants 

CC— National  Emission  Standards  for 
Hazardous  Air  Pollutants  bom 
Petroleiun  Refineries 

DD — National  Emission  Standards  for 
Hazardous  Air  Pollutants  from 
0£Esite  Waste  and  Recovery 
Operations 

GG — ^National  Emission  Standards  for 
Aerospace  Manufacturing  and 
Rework  Facilities 

HH — ^National  Emission  Standards  for 
Hazardous  Air  Pollutants  from  Oil 
and  Natural  Gas  Production 
Facilities 

n — National  Emission  Standards  for 
Shipbuilding  and  Ship  Repair. 
Sui^ce  Coating 

JJ — ^National  Emission  Standards  for 
Wood  Fiuniture  Manufacturing 
Operations 

KK — National  Emission  Standards  for 
the  Printing  and  Publishing 
Industry 

LL — ^National  Emission  Standards  for 
Hazardous  Air  Pollutants  for 
Primary  Aluminum  Reduction 
Plants 

MM — National  Emission  Standards  for 
Hazardous  Air  Pollutants  for 
Chemical  Recovery  Combustion 
Sources  at  Kraft,  Soda,  Sulfite,  and 
Stand-Alone  Semichemical  Pulp 
MiUs 

OO — National  Emission  Standards  for 
Tanks— Level  1 

PP — National  Emission  Standards  for 
Containers 

QQ — National  Emission  Standards  for 
Siu^ce  Impoundments 

RR — National  Emission  Standards  for 
Individual  Drain  Systems 

SS — National  Emission  Standards  for 
Closed  Vent  Systems,  Control 
Devices.  Recovery  Devices  and 
Routing  to  a  Fuel  Gas  System  or  a 
Process 

TT — ^National  Emission  Standards  for 
Equipment  Leaks — Control  Level  1 

UU — National  Emission  Standards  for 
Equipment  Leaks — Control  Level  2 
Standards 

W — National  Emission  Standards  for 
Oil- Water  Separators  and  Organic- 
Water  Separators 

WW — ^National  Emission  Standards  for 
Storage  Vessels,  Tanks — Control 
Level  2 

YY — ^National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Source 
Categories:  Generic  Maximum 
Achievable  Control  Technology 
Standards  ^ 

CCC — ^National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Steel 
Pickling— HCl  Process  Facilities 


and  Hydrochloric  Acid 

Regeneration  Plants 
DDD — ^National  Emission  Standards  for 

Hazardous  Afr  Pollutants  for 

Mineral  Wool  Production 

EEE — National  Emission  Standards  for 

Hazardous  Afr  Pollutants  from 

Hazardous  Waste  Combustors 
GGG— National  Emission  Standards  for 

Pharmaceuticals  Production 
HHH — National  Emission  Standards  for 

Hazardous  Afr  Pollutants  from 

Natural  Gas  Transmission  and 

Storage  FaciUties 
m — National  Emission  Standards  for 

Hazardous  Afr  Pollutants  for 

Flexible  Polyurethane  Foam 

Production 
JJJ — National  Emission  Standards  for 

Hazardous  Afr  Pollutant  Emissions: 

Group  rv  Polymers  and  Restns 
LLL — National  Emission  Standards  for 

Hazardous  Afr  Pollutants  frY)m  the 

Portland  Cement  Manufacturing 

Industry 
MMM — National  Emission  Standards 

for  Hazardous  Afr  Pollutants  for 

Pesticide  Active  Ingredient 

Production 
NNN — National  Emission  Standards  for 

Hazardous  Air  Pollutants  for  Wool 

Fiberglass  Maniifacturing 
OOO — National  Emission  Standards  for 

Hazardous  Afr  Pollutant  Emissions: 

Manufacture  of  Amino/Phenolic 

Resins 
PPP — ^National  Emission  Standards  for 

Hazardous  Air  Pollutant  Emissions 

for  Polyether  Polyols  Production 
RRR — National  Emission  Standards  for 

Hazardoiis  Afr  Pollutants 

Secondary  Aluminum  Production 
TTT— National  Emission  Standards  for 

Hazardous  Air  Pollutants  for 

Primary  Lead  Smelting 
VW — National  Emission  Standards  for 

Hazardous  Air  Pollutants:  Publicly 

Owned  Treatment  Works 
XXX — National  Emission  Standards  for 

Hazardous  Afr  Pollutants  for 

Ferroalloys  Production: 

Ferromanganese  and 
^    Silicomanganese 
Title  40,  chapter  I.  part  63  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART63-{AMENDED] 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401,  et  seq. 

Subpart  E— Approval  of  Stata 
Programs  and  Dalagatlon  of  Fadaral 
Authoritias 

2.  Section  63.99  is  amended  by 
adding  paragraph  (a)(29)(i)  to  read  as 
follows: 


f  63.99    (MagatMl  FMtoral  AuthorlUM 

(a)  *  *  * 

(29)  New  Hampshire. 

(i)  New  Hampshire  is  delegated  the 
authority  to  implement  and  enforce  all 
existing  and  future  imchanged  40  CFR 
part  63  standards  in  accordance  with 
the  delegation  procedures  in 
Attachment  11  of  the  delegation  request 
letter  dated  May  9,  2002  submitted  by 
NH  DBS  to  EPA  and  any  mutually 
acceptable  amendments  to  those 
delegation  procedures. 

(PR  Doc.  02-23728  Filed  9-18-02;  8:45  am] 
■HJJNO  COQf  MM-6»-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  81 
[CA0e3-CORR;  FRL-7376-2] 

Clean  Air  Act  Redestgnation  and 
RaclaaaMcatlon,  Saartas  Valley 
Nonattainmant  Area;  Correction 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rule;  correction. 

SUMMARY:  This  action  corrects  language 
that  appeared  in  a  final  rule  published 
in  the  Federal  Register  on  August  6, 
2002.  The  final  rule  changed  the 
boundaries  of  the  Searles  Valley, 
California  moderate  PM-10 
nonattainment  area. 
EFFECTIVE  DATE:  This  action  is  effective 
on  September  19,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  frwin.  EPA  Region  K,  (415)  947- 
4116. 

SUPPt^MENTARY  INFORMATION:  On  August 
6,  2002  (67  FR  50805),  EPA  published 
a  final  rulemaking  action  changing  the 
boundaries  of  the  Searles  Valley, 
California  moderate  PM-10 
nonattainment  area  (NA)  by  dividing 
that  area  into  three  new,  separate 
moderate  NAs:  Coso  Junction,  Indian 
Wells  Valley,  and  Trona.  EPA  also  made 
a  finding  that  the  Trona  NA  has  attained 
the  24-hour  and  annual  PM-10  national 
ambient  afr  quality  standards  by  the 
Clean  Afr  Act  mandated  attainment  date 
for  moderate  nonattainment  areas. 

The  title  of  the  aforementioned  action 
contains  an  error  and  is  being  corrected 
in  this  action.  The  error  is  a  reference 
to  determination  of  attainment  of  the 
PM-10  standards  for  the  Coso  Junction 
Area,  rather  than  the  Trona  Area. 

In  rule  FR  Doc.  02-19798  published 
on  August  6,  2002,  make  the  following 
correction.  On  page  50805.  in  the  first 
column,  the  title  is  being  corrected  to 


I 
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now  state:  "Clean  Air  Act  Redesignation 
and  Reclassification,  Searles  Valley 
Nonattainment  Area;  Designation  of 
Coso  Junction,  Indian  Wells  Valley,  and 
Trona  Nonattainment  Areas;  California; 
Determination  of  Attainment  of  the  PM- 
10  Standards  for  the  Trona  Area; 
Particulate  Matter  of  10  microns  or  less 
(PM-10)." 

Under  Executive  Order  12866  (58  FR 
51735,  October  4. 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
is  therefore  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  In 
addition,  this  action  does  not  impose 
any  enforceable  duty  or  contain  any 
unfunded  mandate  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4),  or  require  prior 
consultation  with  State  officials  as 
specified  by  Executive  Order  12875  (58 
FR  58093.  October  28, 1993),  or  involve 
special  consideration  of  environmental 
justice  related  issues  as  required  by 
Executive  Order  12898  (59  FR  7629. 
February  16, 1994). 

Because  this  action  is  not  subject  to 
notice-and-comment  requirements 
imder  the  Administrative  Procedure  Act 
or  any  other  statute,  it  is  not  subject  to 
the  provisions  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.). 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  this  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C,  804(2). 

List  of  Subjects  in  40  CFR  Part  81 

Environmental  protection.  Air 
pollution  control,  National  parks. 
Wilderness  areas. 

Dated:  September  9.  2002. 
Wayne  Nastri, 

Regional  Administrator,  Region  IX. 
(FR  Doc.  02-23730  Filed  9-18-02;  8:45  am) 

nUJNG  CODE  6S60-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[OPP-2002-0224;  FRL-7200-<4] 

DIfkibanzuron;  Pesticide  Tolerances 

.AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 


SUMMARY:  This  regulation  establishes 
tolerances  for  the  combined  residues  of 
the  insecticide  diflubenzuron  (N-[l4- 
chlorophenyl)amino]-carbonyll-2,6- 
difluorobenzamide)  and  its  metabolites, 
4-chlorophenyliu«a  (CPU)  and  4- 
chloroaniline  (PCA)  in  or  on  the 
following  raw  agricultural  commodities: 
Grass,  forage,  fodder,  and  hay  group  17 
at  6.0  ppm;  pepper  at  1.0  ppm;  stone 
fruit  group  12  (except  cherries)  at  0.07 
ppm;  nut,  tree,  group  14  at  0.06  ppm; 
ahnond,  hulls  at  6.0  ppm;  pistachio  at 
0.06  ppm;  cattle,  meat  byproducts  at 
0.15  ppm;  goat,  meat  byproducts  at  0.15 
ppm;  hog,  meat  byproducts  at  0.15  ppm; 
horse,  meat  byproducts  at  0.15  ppm; 
sheep,  meat  byproducts  at  0.15  ppm. 
This  regulation  is  increasing  the 
tolerance  level  for  meat  byproducts  of 
cattle,  goat,  hog,  horse,  emd  sheep.  This 
regulation  is  also  changing  the  tolerance 
on  pasture  grass  to  grass,  forage,  fodder, 
and  hay  group  17.  hiterregional 
Research  Project  Niunber  4  (IR-4),  and 
Uniroyal  Chemical  Company  requested  ~ 
these  tolerances  imder  the  Federal  Food, 
Drug,  and  Cosmetic  Act,  as  amended  by 
the  Food  Quality  Protection  Act  of  1996. 

DATES:  This  regidation  is  effective 
September  19,  2002.  Objections  and 
requests  for  hearings,  identified  by 
docket  control  number  OPP-2002-0224, 
must  be  received  on  or  before  November 
18,  2002. 

ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  in  person,  or  by  courier.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  VI.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensive 
proper  receipt  by  EPA,  your  objections 
and  hearing  requests  must  identify 
docket  control  number  OPP-2002-0224 
in  the  subject  line  on  the  first  page  of 
yoiu  response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Rita  Kiunar,  Registration  Division 
{7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Peimsylvania  Ave.,  NW., Washington, 
DC  20460;  telephone  niunber:  (703) 
308-8291;  e-mail  address: 
kumar.rita@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer,  or  pesticide 
manufactiuer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Categories 

NAICS 
codes 

Examples  of  poten- 
tially affected  enti- 
ties 

Industry 

111 
112 
311 
32532 

Crop  production 
Animal  production 
Food  manufacturing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
hidustrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Ckin  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically Movi  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  dociunents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations",  "Regiilations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  dociunent  under  the 
"Federal  Register — Environmental 
Dociunents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  A  frequently 
updated  electronic  version  of  40  CFR 
part  180  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/ 
cfrhtml_00/Title_40/40cfrl80_00.html,  a 
beta  site  currently  under  development. 
To  access  the  OPPTS  Harmonized 
Guidelines  referenced  in  this  document, 
go  directly  to  the  guidelines  at  http:// 
www .  epa.gov/opptsfrs/home/ 
guidelin.htm. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-2002-0224.  The  official  record 
consists  of  the  dociunents  specifically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  dociunents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
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the  official  record,  which  iifcludes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Rm.  119,  Crystal  Mall'#2, 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

n.  Background  and  Statutory  Findings 

In  the  Federal  Register  of  December 
14,  2001  (66  FR  64823)  (6813-2),  EPA 
issued  a  notice  pursuant  to  section  408 
of  the  Federal  Food,  E>rug,  and  Cosmetic 
Act  (FFDCA)^  21  U.S.C.  346a,  as 
amended  by  the  Food  Quality  Protection 
Act  of  1996  (FQPA)  (Public  Law  104- 
170),  announcing  the  filing  of  pesticide 
petitions  (PP  1E6347  and  1F6235)  by 
InterregicKial  Research  Project  Number  4 
(IR-4),  and  Uniroyal  Chemical  Company 
Inc.,  681  US  Highway  1  South,  North 
Brunswick,  NJ  08902,  and  Middlebury, 
CT  06749.  This  notice  included  a 
summary  of  the  petitions  prepared  by 
IR-4  and  Uniroyal  Chemical  Company, 
the  registrants.  There  were  no  comments 
received  in  response  to  the  notice  of 
filing. 

The  petitions  requested  that  40  CFR 
180.377  be  amended  by  establishing  a 
tolerance  for  the  combined  residues  of 
thQ  insecticide  diflubenzuron  (N-[[4- 
chlorophenyl)amino]-carbonyl]-2,6- 
difluorobenzamide)  and  its  metabolites, 
4-chlorophenylurea  (CPU)  and  4- 
chloroaniline  (PCA),  in  or  on  grass, 
forage,  fodder,  and  hay,  group  17  at  6.0 
part  per  million  (ppm);  pepper  at  1.0 
ppm;  stone  fruit  group  (except  cherries) 


at  0.05  ppm;  tree  nut  group  at  0.05  ppm; 
almond,  hulls  at  5.0  ppm;  pistachio  at 
0.05  ppm;  and  meat  byproducts  at  0.15 
ppm. 

Section  408(b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  and  a 
complete  description  of  the  risk 
assessment  process,  see  the  final  rule  on 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26. 1997)  (FRL-5754- 
7). 

m.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 


scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  and  to  make  a  determination 
on  aggregate  exposure,  consistent  with 
section  408(b)(2),  for  a  tolerance  for 
residues  of  the  insecticide 
diflubenzuron  (N-((4- 
chlorophenyl)amino]-carbonyll-2,6- 
difluorobenzamide)  and  its  metabolites, 
4-chlorophenylurea  (CPU)  and  4- 
chloroaniline  (PCA)  on  grass,  forage, 
fodder,  and  hay  group  at  6.0  ppm; 
pepper  at  1.0  ppm;  stone  fruit  group 
(except  cherries)  at  0.07  ppm;  tree  nut 
group  at  0.06  ppm;  almond  hulls  at  6.0 
ppm;  pistachio  at  0.06  ppm;  cattle,  meat 
byproducts  at  0.15  ppm;  goat,  meat 
byproducts  at  0.15  ppm;  hog,  meat , 
byproducts  at  0.15  ppm;  horse,  meat 
byproducts  at  0.15  ppm;  sheep,  meat 
byproducts  at  0.15  ppm. 

EPA's  assessment  of  exposures  and 
risks  associated  with  establishing  the 
tolerances  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  diflubenzuron 
are  discussed  in  the  following  Table  1 
as  well  as  the  no  observed  adverse  effect 
level  (NOAEL)  and  the  lowest  observed 
adverse  effect  level  (LOAEL)  ftt)m  the 
toxicity  studies  reviewed. 


Table  1.— Subchronic,  Chronic,  and  Other  Toxicity 


Guideline  No. 

Study  Type 

Results 

870.3100 

90-Oay  oral  toxicity  ro- 
dents 

NOAEL  <  8  mg/kg/day 

LOAEL  =  8  mg/kg/day  based  on  Increased  methemoglobinemia,  and  signs  of  hemo- 
lytic anemia,  erythrocyte  destruction  in  the  spleen  and  liver  and  regeneration  of 
erythrocytes  in  the  lx)ne  marrow. 

870.3150 

90-Day  oral  toxicity  in 
nonrodents 

NOAEL  =  2  mg/kg/day 

LOAEL  =  6.24  mg/kg/day  based  on  methenwglobinemia. 

870.3200 

21/28-Day  dermal  toxicity 

NOAEL  =  500  mg/kg/day 

LOAEL  =  1 ,000  mg/kg/day  based  on  nr>ethemogk)binemia  (limit  dose). 

870.3465 

28-Day  inhalation  toxicity 

NOAEL  -  20.3  ntg/kg/day  highest  dose  tested  (HDT) 
LOAEL  was  not  established. 

870.3700 

Prenatal  developmental  in 
rodents 

Maternal  NOAEL  =  1 ,000  mg/kg/day  (Umit  Dose) 
LOAEL  was  not  established. 

Developmental  NOAEL  =  1,000  mg/kg/day  (Limit  Dose) 
LOAEL  was  not  established. 
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Table  1.— Subchronic,  Chronic,  and  Other  Toxicity— Continued 

Guideline  No. 

study  Type 

Results 

870.3700 

i 

Prenatal  developmental  in 
nonrodents 

Maternal  NOAEL  =  1 ,000  mg/kg/day  (Umit  Dose) 
LOAEL  was  not  established. 

Developmental  NOAEL  =  1,000  mg/kg/day  (Limit  Dose) 
LOAEL  was  not  established. 

870.3800 

Reproduction  and  fertility 
effects 

Parental/Systemk:  NOAEL  <  36  mg/kg/day  (LDT) 

LOAEL  =  36  mg/kg/day  based  on  dose-related  decreased  hematocrit,  hemogk)bin 
concentration,  red  bkxxj  cell  count  and  an  increase  in  percent  methemogtobtn, 
changes  in  cell  morphotogy  and  brown  pigment  in  Kupffer  cells. 

Reproductive  NOAEL>  4254  mg/kg/day  (HDT)                                                   * 

LOAEL  was  not  established.                                         - 

Offspring  NOAEL  =  427  nr»g/kg/day 

LOAEL  -  4254  mg/kg/day  based  on  Signiffcant  decrease  in  F-1  pup  weights  on  day 
4,  8  and  21  of  lactation. 

870.4100 

Chronic  toxicity  dogs 

NOAEL  =  2  mg/kg/day 

LOAEL  =  10  mg/kg/day  based  on  methemogtobinemia  and  sulfhemoglobinemia. 

870.4200 

Carcinogenicity  rats 

NOAEL  was  not  established 

LOAEL  -  7.8  mg/kg/day  based  on  histological  evkJence  of  erythrocyte  destructton 

and  compensatory  regeneration. 
No  evidence  of  carcinogenk:ity 

870.4300 

Carcinogenicity  mice 

NOAEL  -  2.4  mg/kg/day  LOAEL  =  12  mg/kg/day  ba.sed  on  increased  methemogtobin 

and  sulftiemoglobin  levels. 
No  evidence  of  carcinogenicity 

870.5100 

1 

Gene  Mutation 

Salmonella  strains  TA98,   TA100,   TA1535.   TA1537   and  TA1538   exposed   to 
diflubenzuron  In  DMSO  at  doses  of  0  to  1,000  jig/plate  both  in  the  presence  and 
absence  of  S9  did  not  induce  mutations. 

870.5375 

Cytogenetics 

Chinese  hamster  ovary  cells  in  vitro  exposure  to  diflubenzuron  in  DMSO  at  dose  lev- 
els of  200  to  250  ^^mL  both  in  the  presence  and  at>sence  of  S9  dkj  not  induce  an 
increase  in  chromosomal  aberrations. 

870.5550          j 

Otiier  Effects 

In  the  UDS  assay  primary  rat  hepatocytes  exposed  to  diflubenzuron  in  DMSO  at 
dose  levels  of  0.1  to  333  ng/mL  did  not  induce  unscheduled  DNA  syntheses. 

870.7485 

[ 

1      ■    . 

- 

Metabolism  and  phar- 
macokinetics 

['*C-anilino]-diflubenzuron  was  completely  absorbed  and  87%  of  radioactivity  was  re- 
covered in  the  urine  and  feces  as  parent,  diflubenzuron  by  96  hours  post-dosing. 
Diflubenzuron  did  not  metabolize  to  4-chloroaniline  (CPA),  or  chtorophenylurea 
(CPU);  the  fomrier  was  associated  with  methemogtobin  formatkjn  and  tumor  forma- 
tion in  rats  and  mice  In  the  NTP  study. 

[U-i*C-phenyl]-chlorophenylurea  (CPU)  was  completely  absortied  and  91%  of  the 
dose  was  eliminated  in  urine  and  feces  by  144  hours.  Unmetabolized  CPU  was  not 
kjentified  in  urine  or  feces.  Most  of  urinary/fecal  metabolites  were  sulfate  or  glu- 
curonide  conjugates  of  CPU. 

870.7600 

Dermal  penetration 

Dennal  applteatron  of  i*C)  diflubenzuron  at  either  0.005  or  0.05  mg/cm.sq.  resuHed  in 
less  than  0.5%  absorption  at  any  dose  level  after  1,  4  or  10  hours  of  exposure. 

N/A 

Special  studies 

In  acute  oral  toxicity  study  in  rats  CPA  at  62  mg/kg  caused  significant  increase  in 
methemoglobinemia  while  CPU  at  200  mg/kg  did  not  cause  methemogtobinemia. 

B.  Toxicohgical  Endpoints 

The  dose  at  which  the  NOAEL  from 
the  toxicology  study  identified  as 
appropriate  for  use  in  risk  assessment  is 
used  to  estimate  the  toxicological  level 
of  concern  (L(X^).  However,  the  lowest 
dose  at  which  the  LOAEL  is  sometimes 
used  for  risk  assessment  if  no  NOAEL 
was  achieved  in  the  toxicology  study 
selected.  An  ujicertainty  factor  (UF)  is 
applied  to  reflect  uncertainties  inherent 
in  the  extrapolation  from  laboratory 
animal  data  to  humans  and  in  the 
variations  in  sensitivity  among  members 


of  the  human  population  as  well  as 
other  unknowns.  An  UF  of  100  is 
routinely  used,  lOX  to  account  for 
interspecies  differences  and  lOX  for 
intra  species  differences. 

The  FQPA  Safety  Factor  Coflunittee 
(SFC)  recommended  that  the  FQPA 
safety  factor  used  in  human  health  risk 
assessments  (as  required  by  FQPA  of 
August  3, 1996)  be  removed  (reduced  to 
Ix)  in  assessing  the  risk  posed  by  this 
chemical.  Consequently,  the  ciurent 
cRfD  and  cPAD  values  are  equivalent 
(0.02  mg/kg/day).  This  decision  was 
based  on  the  following: 


1.  There  is  no  indication  of 
quantitative  or  qualitative  increased 
susceptibility  of  rats  or  rabbits  to  in 
utero  or  postnatal  exposure; 

2.  A  development^  neurotoxicity 
study  (DNT)  with  diflubenzuron  is  not 
required; 

3.  Food  and  drinking  water  exposure 
assessments  will  not  underestimate  the 
potential  exposure  for  infants  and 
children;  and 

4.  There  are  currently  no  registered  or 
proposed  residential  (non-occupational) 
uses  of  diflubenzuron.  Although  there 
are  no  registered  homeowner  uses,  there 
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is  potential  for  professional  applications 
to  outdoor  residential  and  recreational 
areas  to  control  mosquitos,  moths,  and 
other  insects.  However,  the  potential  for 
post-application  residential  exposures 
are  expected  to  be  limited.  Due  to  the 
low  dermal  absorption  rate  (0.5%)  of 
diflubenzuron,  and  since  it  is  only 
applied  to  the  tree  canopy,  minimal 
bystander  contact  is  expected. 

For  dietary  risk  assessment  (other 
than  cancer)  the  Agency  uses  the  UF  to 
calculate  an  acute  or  chronic  reference 
dose  (acute  RfD  or  chronic  RfD)  where 
the  RfD  is  equal  to  the  NOAEL  divided 
by  the  appropriate  UF  (RfD  =  NOAEL/ 
UF).  Where  an  additional  safety  factor  is 
retained  due  to  concerns  unique  to  the 
FQPA,  this  additional  factor  is  applied 
to  the  RfD  by  dividing  the  RfD  by  such 
additional  factor.  The  acute  or  chronic 


Population  Adjusted  Dose  (aPAD  or 
cPAD)  is  a  modification  of  the  RfD  to 
accommodate  this  type  of  FQPA  Safety 
Factor. 

For  non-dietary  risk  assessments 
(other  than  cancer)  the  UF  is  used  to 
determine  the  LOC.  For  example,  when 
100  is  the  appropriate  UF  (lOX  to 
account  for  interspecies  differences  and 
lOX  for  intraspecies  differences)  the 
LOC  is  100.  To  estimate  risk,  a  ratio  of 
the  NOAEL  to  exposures  (margin  of 
exposiu«  (MOE)  =  NOAEL/exposure)  is 
calculated  and  compared  to  the  LOC. 

The  linear  default  risk  methodology 
(Q*)  is  the  primary  method  currently 
used  by  the  Agency  to  quantify 
carcinogenic  risk.  The  Q*  approach 
assumes  that  any  amount  of  exposure 
will  lead  to  some  degree  of  cancer  risk. 
A  Q*  is  calculated  and  used  to  estimate 


risk  which  represents  a  probability  of 
occiurence  of  additional  cancer  cases 
(e.g.,  risk  is  expressed  as  1  x  10-"  or  one 
in  a  million).  Under  certain  specific 
circiunstances,  MOE  calculations  will 
be  used  for  the  carcinogenic  risk 
assessment.  In  this  non-linear  approach, 
a  "point  of  departure"  is  identified 
below  which  carcinogenic  effects  are 
not  expected.  The  point  of  departure  is 
typically  a  NOAEL  based  on  an 
endpoint  related  to  cancer  effects 
though  it  may  be  a  different  value 
derived  from  the  dose  response  curve. 
To  estimate  risk,  a  ratio  of  the  point  of 
departure  to  exposure  (MOEcancer  =  point 
of  departure/exposures)  is  calculated.  A 
summary  of  the  toxicological  endpoints 
for  diflubenzuron  and  its  metabolites 
used  for  human  risk  assessment  is 
showm  in  the  following  Table  2: 


TABLE  2.— Summary  of  Toxicological  Dose  and  Endpoints  for  Diflubenzuron  and  its  Metabolites  for  Use  in 

Human  Risk  Assessment^ 


Exposure  Scenario 

Dose  Used  in  Risk  Assess- 
ment, UF 

FQPA  SF"  and  LOC  for 
Risk  Assessment 

Study  and  Toxicologtoal  Effects 

Acute  Dietary  all  populations 

Not  Applicable 

Not  Applicable 

No  appropriate  endpoint  attributat)ie  to  singto 
exposure  was  available  in  oral  studies.  Ttiere- 
fore,  a  risk  assessment  is  not  required. 

Chronic  Dietary  (All  populatkxis) 

NOAEL=  2  mg/kg/day 
UF  =  100 

Chronto  RfO  =  0.02  mg/kg/ 
day 

FQPA  SF  =  Ix 

cPAD  =  chronto  RfD/FQPA 

SF 
=  0.02  mg/kg/day 

Chronto  Toxicity  Study  -  Dog 
LOAEL      =       10      mg/kg/day      based      on 
methen>ogtot>inemia  and  sulfhemogtobinemia 

Short-  and  Intermediate-  Term 
Incidental  Oral  (1  day-6 
months)  (Residential) 

Not  applicable 

Not  appltoable 

Tfiese  endpoints  were  not  evaluated.  There  are 
no  registered  uses  of  diflubenzuron  which  re- 
sult in  significant  residential  exposure. 

Short-  Term  Dermal  (1-30  days) 
(Occupational) 

NOAEL  =  500  mg/kg/day 

LOC  for  MOE  =  100 

21-Oay  dermal  rat 

LOAEL     =     1,000     mg/kg/day     based     on 
methemogk>t>inemia 

Intermediate-Term  Dermal  (1-6 
months)  (Occupational) 

NOAEL  =  2  mg/kg/day 

LOC  for  MOE  =  100 

13  -  week  oral  dog 

LOAEL      =      6.4      mg/kg/day      based      on 
methemoglobinemia 

Long-  Term  Dermal  (Longer 
than  6  months)  (Occupattonal) 

NOAEL  =  2  mg/kg/day 

LOC  for  MOE  =  100 

Chronic  Toxicity  Study  -  Dog 
LOAEL      =      10      mg/kg/day      based      on 
niethemogtobinemia  and  sulfhemoglobinemia 

Short-  Term  Inhalatton  (1-30 
days)  (Occupatkmal) 

NOAEL  =  20.302  mg/kg^day 

LOC  for  MOE  =  100 

/ 

28-day  Inhalation  Toxtoity  Study  -  Rat/21 -day 

Inhalation  Toxtoity  Study  -  Rat 
LOAEL       =       0.12       mg/L       based       on 

metttemogtobinemia  (21 -day  study) 

Intemriediate-Term  Inhalatton  (1- 
6  months)  (Occupational) 

NOAEL  =  20.302  mg/kg/day 

LOC  for  MOE  =  100 

28-day  Inhalation  Toxtoity  Study  -  Rat/21 -day 

Inhalation  Toxicity  Study  -  Rat 
LOAEL       =       0.12       mg/L       based       on 

methen>ogtob<nemia  (21 -day  study) 

Long  -  Term  Inhalation  (Longer 
than  6  months)  (Occupational) 

NOAEL  =  2  mg/kg/day 

LOC  for  MOE -160  (Occu- 
pational) 

Chronto  Toxtoity  Study  -  Dog 
LOAEL      =      10      nr)g/kg/day      based      on 
methenK)gk)binemia  and  sulfttemoglobinemia 

Cancer  (Oral,  dermal,  inhalatton) 

Diflubenzuron  Not  Required 

Not  Appltoable 

Acceptable  oral  rat  and  mouse  cardnogentoity 
studies;  no  evidence  of  carcinogento  or  nfHJta- 
gento  potential.  Group  E  evidence  of  non-car- 
cinogentoJty  for  humans. 
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Table  2.— Summary  of  Toxicological  Dose  and  Endpoints  for  Diflubenzuron  and  its  Metabolites  for  Use  in 

Human  Risk  Assessment^.— Continued 


Exposure  Scenario 

Dose  Used  in  Risk  Assess- 
ment, uf 

FQPA  SF"  and  LOG  for 
Risk  Assessment 

Study  and  Toxkx)loglcal  Effects 

Cancer  (Oral,  dermal,  inhalation) 

PCA  Group  B2  probably 
human  carcinogen  01* 
1.12  X  11  (mg/kg/day)i 

Not  Applk^able 

NTP  Oral  mouse  study 

Cancer  (Oral,  dermal,  inhalation) 

i : 

CPU  Qi*  based  on 
monuron  a  structural  ana- 
log and  the  Qi '1.52  x 

10^2 

Not  Applicable 

NTP  Oral  rat  study 

'UF  =  uncertainty  factor,  FQPA  SF  =  FQPA  safety  factor.  NOAEL  =  no  observed  adverse  effect  level,  LOAEL  =  lowest  observed  adverse  ef- 
fect level,  cPAD  =  chronk:  popuiatkjn  adjusted  dose,  FMD  =  reference  dose,  MOE  =  margin  of  exposure,  LOC  =  level  of  concern. 
^Conversion  from  mg/L  to  oral  dose  (mg/kg/day)  ^«r.A 

*  The  reference  to  the  FQPA  Safety  Factor  refers  to  any  additkjnal  safety  factor  retained  due  to  concerns  unique  to  the  FQPA. 


C.  Exposure  Assessment 

1 .  Dietary  exposure  from  food  and 
feed  uses.  Tolerances  have  been 
established  (40  CFR  180.377)  for  the 
combined  residues  of  the  insecticide 
diflubenzuron  (N-[(4- 
chlorophenyl)amino]-carbonyll-2,6- 
difluorobenzamide  and  its  metabolites, 
in  or  on  a  variety  of  raw  agricultural 
commodities.  Risk  assessments  were 
conducted  by  EPA  to  assess  dietary 
exposures  from  diflubenzuron  and  its 
metabolites  in  food  as  follows: 

i.  Acute  exposure.  Acute  dietary  risk 
assessments  are  performed  for  a  food- 
use  pesticide  if  a  toxicological  study  has 
indicated  the  possibility  of  an  effect  of 
concern  occurring  as  a  result  of  a  one 
day  or  single  exposure.  Acute  doses  and 
endpoints  were  not  selected  for  the 


general  U.S.  population  (including 
infants  and  children)  or  the  females  13- 
50  years  old  population  subgroup  for 
diflubenzuron;  therefore,  an  acute 
dietary  exposure  analysis  was  not 
performed. 

ii.  Chronic  exposure.  In  conducting 
this  chronic  dietary  risk  assessment  the 
Dietary  Exposure  Evaluation  Model 
(DEENf '^l  analysis  evaluated  the 
individual  food  consiunption  as 
reported  by  respondents  in  the  USDA 
1989-1992  nationwide  Continuing 
Surveys  of  Food  Intake  by  Individuals 
(CSFH)  and  accimiulated  exposure  to 
the  chemical  for  each  commodity.  The 
following  assumptions  were  made  for 
the  chronic  exposiue  assessments: 

For  the  chronic  analysis,  anticipated 
residue  (AR)  information  based  on  field 


trial  data  and  percent  crop  treated 
(%CT)  information  for  some 
commodities  were  used.  Dietary 
exposure  estimates  for  representative 
population  subgroups  are  presented  in 
Table  3.  Chronic  exposure  estimates  are 
expressed  in  mg/kg  bw/day  and  as  a 
percent  of  the  cPAD.  The  chronic 
dietary  risk  assessment  also  indicates 
that  for  all  included  commodities,  the 
chronic  dietary  risk  estimates  are  below 
Agency's  level  of  concern  {<100% 
cPAD)  for  the  general  U.S.  population 
(<1.0%  of  the  cPAD)  and  all  population 
subgroups.  The  chronic  dietary 
exposure  estimate  for  the  highest 
exposed  population  subgroup  (all 
infants  (<1  year  old))  is  5.5%  of  the 
cPAD. 


Table  3.— Results  of  Chronic  Dietary  Exposure  Analysis. 


Population  Subgroup 

cPAD  (mg/kg/day) 

Exposure  (mg/kg/day) 

%  cPAD 

U.S.  Population  (Total) 

0.02 

0.000153 

<1.0 

All  Infants  (>  1  year  old) 

0.02 

0.001109 

5.5 

Children  1-6  years  oW     ^ 

0.02 

0.000248 

1.2 

ChlWren  7-12  years  okJ 

0.02 

0.000199 

1.0 

Females  13-50  years  okJ 

0.02 

0.000112 

<1.0 

Males  1S-19  years  old 

0.02 

0.000065 

<1.0 

Males  20+  years  okJ 

0.02 

0.000124 

<1.0 

Senk>rs  55+  years  old 

0.02 

0.000144 

<1.0 

-     i 

-    ■ 

iii.  Cancer.  In  1995,  based  on  the 
available  evidence,  which  included 
carcinogenicity  studies  in  rats  and  mice, 
and  battery  of  negative  mutagenicity 
studies,  diflubenzuron  was  classified  as 
Group  E,  evidence  of  non- 
carcinogenicity  for  humans.  Rat 
metabolism  data  generated  at  this  time 
also  indicated  that  diflubenzuron  was 


metabolized  to  PCA  and  CPU  and 
estimated  to  be  about  2%  of  in  vivo 
conversion. 

At  that  time,  EPA  also  considered  the 
carcinogenicity  of  PCA,  a  known 
diflubenzuron  metabolite,  that  was 
tested  by  the  NTP  in  1989  for 
carcinogenicity  in  rats  and  mice  as  a 
hydrochloride  form.  In  rats  treated  with 


PCA,  a  treatment-related  increased 
incidence  of  imcommon  sarcomas  of  the 
spleen  was  observed  in  males  and 
included  fibrosarcomas, 
hemangiosarcomas,  and  osteosarcomas, 
many  of  which  metastasized  to  other 
sites.  In  addition,  in  treated  females,  one 
fibrosarcoma  and  one  osteosarcoma 
were  also  observed.  Furthermore,  there 
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was  a  marginally-increased  incidence  of 
pheochromocytomas  in  the  adrenal 
glands  in  both  males  and  females  at  the 
#  HDT.  Li  mice  treated  with  PCA,  a 
treatment-related  increased  incidence  of 
combined  hepatocellular  adenomas/ 
carcinomas  was  observed  in  males.  The 
increase  in  combined  tumors  was 
primarily  due  to  a  dose-related  increase 
in  hepatocellular  carcinomas.  Many  of 
these  tumors  metastasized  to  the  lungs. 
An  increased  incidence  of 
hemangiosarcomas  in  the  spleen  and/or 
liver  of  the  male  mice  was  also  observed 
at  the  HDT.  The  incidence  was  higher 
than  the  historical  control  mean  for 
male  mice.  There  was  no  evidence  of  a 
carcinogenic  response  in  female  mice. 
On  this  basis  PCA  was  classified  as  a 
Group  B2,  probable  human  carcinogen. 

Recently  submitted  tier  2  rat 
metabolism  data  indicate  that 
diflubenziiron  does  not  metabolize  to 
PCA  or  CPU  nor  is  CPU  converted  to 
PCA.  The  Agency  concluded  that  a  2% 
in  vivo  conversion  factor  for 
diflubenzuron  to  PCA  or  CPU  should  be 


dropped.  It  was  recommended  that  non- 
carcinogenic  risk  assessment  should 
include  parent,  CPU  and  PCA;  and 
cancer  risk  for  CPU  and  PCA  should  be 
assessed  individually. 

The  Qi*  (estimated  unit  risk)  for  PCA, 
based  on  male  mouse  liver  adenoma 
and/or  carcinoma  combined  tumor  rates 
was  calculated  to  be  1.12  x  10-'  (mg/kg/ 
day)-'  in  human  equivalents. 

CPU  is  structurally  related  to 
monuron  (N,N-dimethyl-CPU),  a 
compoimd  producing  tumors  of  the 
kidney  and  liver  in  male  rats.  Given  that 
there  is  no  accepted  mechanism  of 
carcinogenicity  for  monuron  and  that 
CPU  is  major  metabolite  of  monuron  in 
rats,  a  Qi  *  was  calculated  for  monuron 
and  applied  to  CPU.  The  most  potent 
Qi  *  for  monuron,  based  on  male  rat 
liver  neoplastic  nodule  and/or 
carcinoma  combined  tumor  rats,  was 
calculated  to  be  1.52  x  10^  (mg/kg/ 
day)-'  in  human  equivalents.  Although 
CPU  is  structurally  related  to  monuron. 
there  is  no  need  to  assess  aggregate  or 
cumulative  risk  scenarios  using 


monuron  because  monuron  is  no  longer 
a  registered  pesticide  active  ingredient. 

a.  Cancer  risk  from  consumption  of 
PCA  and  CPU.  Based  on  the  submitted 
metabolism  studies,  there  are  two 
possible  sources  for  dietary  exposure  to 
PCA  and  CPU:  Residues  in  plants/fungi 
(mushrooms)  and  residues  in  animal 
commodities  (milk  and  liver). 

b.  Mushrooms/Milk/Liver.  EPA  used 
results  from  metabolism  studies  to 
determine  the  percent  of  the  total 
radioactive  residue  (TRR)  present  as 
PCA-i-CPU  in  mushrooms,  milk  and 
liver.  For  milk  and  liver,  ARs  were 
calculated  from  the  results  of  the 
ruminant  feeding  study  using  tolerance 
level  residues  in  livestock  feed  items 
and  adjusting  for  percent  crop  treated. 
The  total  levels  of  PCA+CPU  were 
estimated  by  multiplying  the  ratio  of 
(PCA+CPU)/Diflubenzuron  by  the 
diflubenzuron  consumption  (from 
DEEM).  The  U.S.  population  exposure 
to  PCA  and  CPU  is  given  in  Table  4  as 
follows. 


Table  4.— Dietary  Cancer  Exposure  (to  PCA  and  CPU). 


Commodity 

(PCA+CPUy 
Diflubenzuron  Ratio 

Diflubenzuron  Con- 
sumption mg/kg/day 

PCA+CPU  Con- 
sumptkKi  mg/kg/day 

CPU/(PCA+CPU) 
Ratio 

PCA  Con- 
sumption 
mg/kg/day 

CPU  Con- 
sumption 
mg/kg/day 

Mushrooms 

3.45 

0.0000018 

0.0000062 

0.33' 

0.0000042 

0.00000205 

Milk 

1.33 

0.0000003 

0.0000004 

1.02 

0 

0.0000004 

Liver 

0.21 

0.0000008 

0.00000017 

0.97 

5  X  10  » 

0.00000016 

Total 

0.0000068 

0.0000042 

0.0000026 

'Worst  case  ratio. 

Overall  U.S.  exposure  to  PCA  (Table  4):  0.0000042  mg/kg/day 
Carcinogenic  Risk:  4.7  x  ia^  (0.0000042  mg/kg/day  x  0.112  (mg/kg/day)') 
Overall  U.S.  exposure  to  CPU  (Table  4):  0.0000026  mg/kg/day 
Carcinogenic  Risk:  3.9  x  10^87  (0.0000026  mg/kg/day  x  0.0152  (mg/kg/day) ') 


The  Agency  does  not  consider  the 
cancer  dietary  risk  frtim  either  PCA  or 
CPU  to  exceed  the  Agency's  level  of 
concern  (generally,  in  the  range  of  IQ-^). 

iv.  Anticipated  residue  andpercent 
crop  treated  information.  Section 
408(b)(2)(E)  authorizes  EPA  to  use 
available  data  and  information  on  the 
anticipated  residue  levels  of  pesticide 
residues  in  food  and  the  actual  levels  of 
pesticide  chemicals  that  have  been 
measured  in  food.  If  EPA  relies  on  such 
information,  EPA  must  require  that  data 
be  provided  5  years  after  the  tolerance 
is  established,  modified,  or  left  in  effect, 
demonstrating  that  the  levels  in  food  are 
not  above  the  levels  anticipated. 
Following  the  initial  data  submission, 
EPA  is  authorized  to  require  similar 
data  on  a  time  frame  it  deems 
appropriate.  As  required  by  section 
408(b)(2)(E),  EPA  will  issue  a  data  call- 
in  for  information  relating  to  anticipated 


residues  to  be  submitted  no  later  than  5 
years  from  the  date  of  issuance  of  this 
tolerance. 

Section  408(b)(2)(F)  states  that  the 
Agency  may  use  data  on  the  actual 
percent  of  food  treated  for  assessing 
chronic  dietary  risk  only  if  the  Agency 
can  make  the  following  findings: 
Condition  1,  that  the  data  used  are 
reliable  and  provide  a  valid  basis  to 
show  what  percentage  of  the  food 
derived  from  such  crop  is  likely  to 
contain  such  pesticide  residue; 
Condition  2,  that  the  exposure  estimate 
does  not  underestimate  exposure  for  any 
significant  subpopulation  group;  and 
Condition  3,  if  data  are  available  on 
pesticide  use  and  food  consumption  in 
a  particular  area,  the  exposure  estimate 
does  not  understate  exposure  for  the 
population  in  such  area.  In  addition,  the 
Agency  must  provide  for  periodic 
evaluation  of  ^ny  estimates  used.  To 


provide  for  the  periodic  evaluation  of 
the  estimate  of  percent  crop  treated 
(PCT)  as  required  by  section 
408(b)(2)(F),  EPA  may  require 
registrants  to  submit  data  on  PCT. 

The  Agency  used  percent  crop  treated 
(PCT)  information  as  follows. 

Dietary  exposure  estimates  were 
based  on  the  following  percent  crop 
treated  (PCT)  estimates:  Grass,  1%; 
grapefhiit,  8%;  mushrooms,  31%; 
oranges,  2%;  tangerines.  4%;  cottonseed 
oil  and  meal,  2%;  soybean,  1%;  cattle 
bolus,  5%.  walnuts  50%.  Other 
commodities  were  assumed  to  be  100 
percent  treated.  Anticipated  residue 
levels  for  diflubenzuron  were  calculated 
in  livestock,  citrus  and  mushroom 
commodities.  Anticipated  residue 
estimates  for  diflubenzuron  were  not 
calculated  for  other  raw  agricultural 
commodities.  Percent  crop  treated  data 
were  utilized  where  available. 
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The  Agency  believes  that  the  three 
conditions  listed  above  regarding 
percent  crop  treated  information  have 
been  met.  With  respect  to  Condition  1. 
PCT  estimates  are  derived  from  Federal 
and  private  market  survey  data,  which 
are  reliable  and  have  a  valid  basis.  EPA 
uses  a  weighted  average  PCT  for  chronic 
dietary  exposiu*  estimates.  This 
weighted  average  PCT  figure  is  derived 
by  averaging  State-level  data  for  a 
period  of  up  to  10  years,  and  weighting 
for  the  more  robust  and  recent  data.  A 
weighted  average  of  the  PCT  reasonably 
represents  a  person's  dietary  exposure 
over  a  lifetime,  and  is  unlikely  to 
underestimate  exposure  to  an  individual 
because  of  the  fact  that  pesticide  use 
patterns  (both  regionally  and  nationally) 
tend  to  change  continuously  over  time, 
such  that  an  individual  is  unlikely  to  be 
exposed  to  more  than  the  average  PCT 
over  a  lifetime.  For  acute  dietary 
exposure  estimates,  EPA  uses  an 
estimated  maximum  PCT.  The  exposure 
estimates  resulting  from  this  approach 
reasonably  represent  the  highest  levels 
to  which  an  individual  could  be 
exposed,  and  are  imlikely  to 
underestimate  an  individual's  acute 
dietary  exposure.  The  Agency  is 
reasonably  certain  that  the  percentage  of 
the  food  treated  is  not  likely  to  be  an 
underestimation.  As  to  Conditions  2  and 
3,  regional  consumption  information 
and  consumption  information  for 
significant  subpopulations  is  taken  into 
account  through  EPA's  computer-based 
model  for  evaluating  the  exposure  of 
significant  subpopulations  including 
several  regional  groups.  Use  of  this 
consumption  information  in  EPA's  risk 
assessment  process  ensures  that  EPA's 
exposure  estimate  does  not  understate 
exposure  for  any  significant 
subpopulation  group  and  allows  the 
Agency  to  be  reasonably  certain  that  no 
regional  population  is  exposed  to 
residue  levels  higher  than  those 
estimated  by  the  Agency.  Other  than  the 
data  available  through  national  food 
consumption  surveys,  EPA  does  not 
have  available  information  on  the 
regional  consiunption  of  food  to  which 
diflubenziuon  may  be  applied  in  a 
particular  area. 

2.  Dietary  exposure  from  drinking 
water.  The  Agency  lacks  sufficient 
monitoring  exposure  data  to  complete  a 
comprehensive  dietary  exposure 
analysis  and  risk  assessment  for 
diflubenzuron  {N-((4- 
chlorophenyl)amino]-carbonyll-2,6- 
difluorobenzamide)  and  its  metabolites, 
4-chlorophenylurea  (CPU)  and  4- 
chloroaniline  (PCA)  in  drinking  water. 
Because  the  Agency  does  not  have 
comprehensive  monitoring  data. 


drinking  water  concentration  estimates 
are  made  by  reliance  on  simulation  or 
modeling  taking  into  accoimt  data  on 
the  physical  characteristics  of 
diflubenzuron  (N-l[4- 
chlorophenyl)aminol-carbonyl]-2 ,6- 
difluorobenzamide)  and  its  metabolites, 
4-chlorophenylurea  (CPU)  and  4- 
chloroaniline  (PCA). 

The  Agency  uses  the  FQPA  Index 
Reservoir  Screening  Tool  (FIRST)  or  the 
Pesticide  Root  Zone  Model/Exposure 
Analysis  Modeling  System  (PRZM/ 
EXAMS),  to  produce  estimates  of 
pesticide  concentrations  in  an  index 
reservoir.  The  SCI-GROW  model  is  used 
to  predict  pesticide  concentrations  in 
shallow  groxmdwater.  For  a  screening- 
level  assessment  for  surface  water  EPA 
will  use  FIRST  (a  tier  1  model)  before 
using  PRZM/EXAMS  (a  tier  2  model). 
The  FIRST  model  is  a  subset  of  the 
PRZM/EXAMS  model  that  uses  a 
specific  high-end  runoff  scenario  for 
pesticides.  While  both  FIRST  and, 
PRZM/EXAMS  incorporate  an  index 
reservoir  environment,  the  PRZM/ 
EXAMS  model  includes  a  percent  crop 
area  factor  as  an  adjustment  to  account 
for  the  maximum  percent  crop  coverage 
within  a  watershed  or  drainage  basin. 

None  of  these  models  include 
consideration  of  the  impact  processing 
(mixing,  dilution,  or  treatment)  of  raw 
water  for  distribution  as  drinking  water 
would  likely  have  on  the  removal  of 
pesticides  from  the  source  water.  The 
primary  use  of  these  models  by  the 
Agency  at  this  stage  is  to  provide  a 
screen  for  sorting  out  pesticides  for 
which  it  is  highly  unlikely  that  drinking 
water  concentrations  would  exceed 
human  health  levels  of  concern. 

Since  the  models  used  are  considered 
to  be  screening  tools  in  the  risk 
assessment  process,  the  Agency  does 
not  use  estimated  enviroiunental 
concentrations  (EECs)  ft-om  these 
models  to  quantify  drinking  water 
exposure  and  risk  as  a  %R£D  or  %PAD. 
Instead  drinking  water  levels  of 
comparison  (DWLOCs)  are  calculated 
and  used  as  a  point  of  comparison 
against  the  model  estimates  of  a 
pesticide's  concentration  in  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food,  and  from 
residential  uses.  Since  DWLOCs  address 
total  aggregate  exposure  to 
diflubenzxu'on  they  are  further 
discussed  in  the  aggregate  risk  sections. 

Based  on  the  PRZM/EXAMS  and  SCI- 
GROW  models  the  estimated 
environmental  concentrations  (EECs)  of 
diflubenzuron  and  CPU  are  estimated  to 
be  0.99  ppb  (diflubenzuron)  and  8.81 
ppb  (CPU)  for  surface  water  and  0.0023 


ppb  (diflubenzuron)  and  0.065  ppb 
(CPU)  for  ground  water.  PCA  is  not  a 
significant  metabolite  in  the 
environment.  < 

3.  From  non-dietary  exposure.  The 
term  "residential  exposure"  is  used  in 
this  document  to  refer  to  non- 
occupational, non-dietary  exposure 
(e.g.,  for  lawn  and  garden  pest  control, 
indoor  pest  control,  tenniticides,  and 
flea  and  tick  control  on  pets).  Although 
there  are  no  registered  homeowner  uses 
for  diflubenziu'on,  there  is  potential  for 
professional  applications  to  outdoor 
residential  and  recreational  areas  to 
control  mosquitos,  moths,  and  other 
insects.  However,  due  to  the  low  dermal 
absorption  rate  (0.05%)  and  extremely 
low  dermal  and  inhalation  toxicity, 
exposure  through  these  uses  is  expected 
to  be  insignificant,  and  residential  post- 
application  exposure  was  not 
quantitatively  evaluated. 

4.  Cumulative  exposure  to  substances 
with  a  common  mechanism  of  toxicity. 
Section  4p8(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cimiulative 
efffects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
diflubenzuron  has  a  common 
mechcinism  of  toxicity  with  other 
substances  or  how  to  include  this 
pesticide  in  a  cimiulative  risk 
assessment.  Unlike  other  pesticides  for 
which  EPA  has  followed  a  cumulative 
risk  approach  based  on  a  common 
mechanism  of  toxicity,  diflubenzuron 
does  not  appear  to  produce  a  toxic 
metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assimied  that  diflubenzuron  has  a 
conunon  mechanism  of  toxicity  with 
other  substances.  For  information 
regarding  EPA's  efforts  to  determine 
which  chemicals  have  a  common 
mechanism  of  toxicity  and  to  evaluate 
the  cumidative  effects  of  such 
chemicals,  see  the  final  rule  for 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26. 1997). 

D.  Safety  Factor  for  Infants  and 
Children 

1.//1  general.  FFDCA  section  408 
provides  that  EPA  shall  apply  an 
additional  tenfold  margin  of  safety  for 
infants  and  children  in  the  case  of 
threshold  effects  to  account  for  prenatal 
and  postnatal  toxicity  and  the 
completeness  of  the  data  base  on 
toxicity  and  exposure  unless  EPA 
determines  that  a  different  margin  of 
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safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  MOE 
analysis  or  through  using  imcertfdnty 
(safety)  fectors  in  calculating  a  dose 
level  that  poses  no  appreciable  risk  to 
humans. 

2.  Prenatal  and  postnatal  sensitivity. 
Based  on  the  developmental  and 
reproductive  toxicity  studies 
sununarized  in  Table  1,  there  is  no 
indication  of  quantitative  or  qualitative 
increased  susceptibility  of  rats  or  rabbits 
to  in  utero  or  postnatal  exposiu-e. 

3.  Conclusion.  There  is  a  complete 
toxicity  data  base  for  diflubenzuron  and 
exposiue  data  are  complete  or  are 
estimated  based  on  data  that  reasonably 
accounts  for  potential  exposures.  Based 
on  the  developmental  and  reproductive 
data  available,  EPA  determined  that  the 
lOX  safety  factor  to  protect  infants  and 
children  (as  required  by  FQPA)  should 
be  removed.  This  decision  was  based  on 
the  following: 

i.  There  is  no  indication  of 
quantitative  or  qualitative  increased 
susceptibility  of  rats  or  rabbits  to  in 
utero  or  postnatal  exposure; 

ii.  A  developmental  neurotoxicity 
study  (DNT)  with  diflubenzuron  is  not 
required; 

iii.  Food  and  drinking  water  exposure 
assessments  will  not  underestimate  the 
potential  exposure  for  infants  and 
children;  and 

iv.  There  are  currentiy  no  registered 
or  proposed  residential  (non- 
occupational) uses  of  diflubenz\m)n  for 
homeowners.  Although  there  are  no 
registered  homeowner  uses,  there  is 
potential  for  professional  applications  to 
outdoor  residential  and  recreational 
areas  to  control  mosqmtos,  moths,  and 
other  insects.  However,  the  potential  for 
post-application  residential  exposures 
are  expected  to  be  limited.  Ehie  to  the 
low  dermal  absorption  rate  (0.5%)  of 
diflubenzuron,  and  since  it  is  only 
applied  to  the  tree  canopy  to  control 
gypsy  moths  and  mosquitoes,  minimal 
bystaiider  contact  is  expected. 

Recently,  EPA  has  received  objections 
to  a  tolerance  it  established  for  residues 
of  diflubenzuron  in  or  on  pears.  The 
objections  were  filed  by  the  Nat\u-al 
Resources  Defense  Council  (NRDC)  and 
raised  several  issues  regarding  aggregate 
exposure  estimates  and  the  additional 
safety  factor  for  the  protection  of  infants 
and  children. 

NRDC's  objections  raise  complex 
legal,  scientific,  policy,  and  factual 
matters  and  EPA  has  initiated  a  public 
comment  period  on  them  in  the  Federal 
Register  of  June  19,  2002  (67  FR  41628) 
(FRL-7167-7),  which  ends  on 
September  17,  2002.  Although  that 


proceeding  remains  ongoing,  prior  to 
acting  on  this  current  tolerance  action, 
EPA  reviewed  the  diflubenzuron- 
specific  objections  raised  by  NRDC  and 
has  addressed  them  below. 

NRDC  claims  datagaps  include 
missing  residue  chemistry  and 
toxicology  data  for  two  diflubenzuron 
metabolites,  deemed  necessary  by  EPA 
tojustihr  an  unconditional  registration. 

EPA  determined  that  the  toxicology 
database  for  diflubenzuron  is  complete 
for  assessment  of  increased 
susceptibility  to  infants  and  children  as 
required  by  the  Food  Quality  Protection 
Act  (FQPA) .  There  are  no  data  gaps  for 
the  assessment  of  the  effects  of 
diflubenzuron  following  in  utero  and/or 
postnatal  exposure.  There  was  no 
evidence  that  diflubenzuron  targets  the 
nervous  system;  neither  clinical  signs 
indicative  of  neurotoxicity  nor 
neuropathology  were  seen  in  any  of  the 
acute,  subchronic  or  chronic  studies. 
There  are  reliable  data  that  indicate 
there  are  (residual)  concerns  for  pre- 
and/or  post-natal  toxicity.  There  was  no 
evidence  (quantitative  or  qualitative)  of 
increased  susceptibility  following  in 
utero  exposure  to  rats  or  rabbits  or  to 
postnatal  exposure  to  rats.  In  the 
prenatal  developmental  toxicity  studies 
in  rats  and  rabbits,  no  developmental 
toxicity  was  seen  at  the  Limit  Dose 
(1,000  mg/kg/day)  and  in  the  two- 
generation  reproduction  study  in  rats 
toxicity  in  the  offspring  was  manifested 
as  decreased  body  weight  at 
approximately  4,000  mg/kg/day  (4  times 
the  Limit  Dose).  Based  on  the  lack  of 
evidence  of  neurotoxic  potential  and 
increased  susceptibility,  EPA 
determined  that  a  developmental 
neurotoxicity  study  in  rats  was  not 
required. 

The  Agency  believes  that  it  has 
sufficient  data  for  the  metabolites,  PCA 
and  CPU  because  the  rate  of  metabolism 
of  diflubenzuron  to  PCA  or  CPU  in 
plants,  ruminants,  and  the  environment 
is  low  and,  thus,  exposure  to  these 
metabolites  will  be  minimal.  Adequate 
data  are  available  to  assess  the  cancer 
risks  for  both  PCA  and  CPU.  Even  using 
the  most  conservative  cancer  risk 
assessment  model,  which  is  the  low 
dose  linear  model,  risk  is  negligible. 
EPA's  experience  is  that  a  risk 
assessment  using  a  low  dose  linear 
cancer  assessment  will  be  the  most 
sensitive  risk  endpoint  indicating  that 
additional  hazard  testing  for  these 
metabolites  will  not  lead  to  a  more 
protective  regulatory  decision. 

NRDC  also  claims  that  by  relying  on 
anticipated  residue  estimates  for 
diflubanzuron  on  certain  crops  EPA 
vastiy  imderestimates  dietary  exposure. 
This  underestimation  occurs,  according 


to  NRDC  because  EPA  does  not  take  into 
account  that  a  significant  number  of 
consumers  buy  produce  at  farm  stands. 
Even  assimiing  that  exposure  as  a  result 
of  purchases  at  farm  stands  constitute 
more  than  a  negligible  exposure, 
NRDC's  claims  here  are  inaccurate. 
Anticipated  residues  are  based  on  data 
from  crop  field  trials  using  application 
rates  and  procedures  that  will  produce 
maximum  residues  under  the  currently- 
approved  pesticide  label  at  the  time  of 
harvest.  As  such,  they  are  likely  to 
overstate  not  understate  residue  levels 
of  crops  at  farm  stands. 

Finally,  NRDC  asserts  that  EPA  has 
underestimated  aggregate  exposure  to 
diflubenzuron  because  EPA  concluded 
that  application  of  diflubenzuron  to  tree 
canopies  would  result  in  negligible 
residential  exposure  to  diflubenzuron. 
After  review,  however,  EPA  reaffirms 
that  these  potential  exposures  are 
expected  to  be  limited.  The  label  states 
that  "applications  should  be  made 
during  periods  of  minimal  use."  and 
requires  users  to  "Notify  persons  using 
recreational  facilities  or  living  in  the 
area  to  be  sprayed  before  application." 
Diflubenzuron  is  only  applied  by 
commercial  applicators  to  the  tree 
canopy  for  control  of  gypsy  moths  and 
mosquitoes.  Generally  applied  by 
helicopter,  these  sprays  are  not  aerosols 
or  ultra  low  volume  sprays  designed  as 
space  sprays,  but  are  rather  directed  to 
the  tree  canopy  and  designed  to  impinge 
on  the  tree  tops  where  they  would  be 
effective  in  pest  control.  The  sprays 
designed  for  application  to  tree  canopies 
utilize  much  larger  droplet  sizes  which 
are  essentially  nonrespirable;  therefore, 
miiumal  inhalation  exposure  to 
bystanders  is  expected.  Additionally, 
due  to  a  low  dermal  absorption  rate 
(0.5%),  the  potential  for  dermal 
exposure  to  bystanders  is  expected  to  be 
minimal. 

In  any  event,  EPA  would  note  that  the 
results  of  the  chronic  dietary  analysis 
indicated  that  the  estimated  chronic 
dietary  risk  associated  with  the 
proposed  use  of  diflubenzuron  was  well 
below  the  Agency's  level  of  concern  for 
the  general  U.S.  population.  In  fact,  the 
highest  exposed  population  subgroup 
(all  infants  <  1  years  of  age)  is  5.5%  of 
the  PAD.  The  PAD  is  the  Population 
Adjusted  Dose,  which  is  the  Reference 
Dose  (RfD)  divided  by  the  FQPA  Safety 
Factor.  The  Agency's  level  of  concern  is 
for  exposures  in  excess  of  100%  of  the 
PAD.  An  acute  dietary'  exposure  risk 
assessment  was  not  conducted  since  no 
hazard  was  identified  for  any 
population,  including  infants  and 
children,  following  a  single  exposure  to 
diflubenziiron  (i.e.,  no  hazard  was 
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identified,  therefore,  quantification  of 
risk  is  not  required). 

E.  Aggregate  Risks  and  Determination  of 
Safety 

To  estimate  total  aggregate  exposiue 
to  a  pesticide  from  food,  drinking  water, 
and  residential  uses,  the  Agency 
calculates  DWLOCs  which  are  used  as  a 
point  of  comparison  against  the  model 
estimates  of  a  pesticide's  concentration 
in  water  (EECs).  DWLOC  values  are  not 
regulatory  standards  for  drinking  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food  and  residential 
uses.  In  calculating  a  DWLOC,  the 
Agency  determines  how  much  of  the 
acceptable  exposure  (i.e.,  the  PAD)  is 
available  for  exposure  through  drinking 
water  (e.g.,  allowable  chronic  water 
exposure  (mg/kg/day)  =  cPAD  -  (average 
food  +  residential  exposure)].  This 
allowable  exposure  through  drinking 
water  is  used  to  calculate  a  DWLOC. 

A  DWLOC  will  vary  depending  on  the 
toxic  endpoint.  drinking  water 
consiunption,  and  body  weights.  Default 
body  weights  and  consumption  values 
as  used  by  the  USEPA  Office  of  Water 
are  used  to  calculate  DWLOCs:  2L/70  kg 
(adult  male),  2L/60  kg  (adult  female), 
and  lL/10  kg  (child).  Default  body 


weights  and  drinking  water 
consumption  values  vary  on  an 
individual  basis.  This  variation  will  be 
taken  into  accoimt  in  more  refined 
screening-level  and  quantitative 
drinking  water  exposiue  assessments. 
Different  populations  will  have  different 
DWLOCs.  Generally,  a  DWLOC  is 
calculated  for  each  type  of  risk 
assessment  used:  Acute,  short-term, 
intermediate-term,  chronic,  and  cancer. 

When  EECs  for  surface  water  and 
groundwater  are  less  than  the  calculated 
DWLOCs,  OPP  concludes  with 
reasonable  certainty  that  exposxues  to 
the  pesticide  in  drinking  water  (when 
considered  along  with  other  sources  of 
exposure  for  which  OPP  has  reliable 
data)  would  not  resiilt  in  unacceptable 
levels  of  aggregate  human  health  risk  at 
this  time.  Because  OPP  considers  the 
aggregate  risk  resulting  from  multiple 
exposiue  pathways  associated  with  a 
pesticide's  uses,  levels  of  comparison  in 
drinking  water  may  vary  as  those  uses 
change.  If  new  uses  are  added  in  the 
future,  OPP  will  reassess  the  potential 
impacts  of  residues  of  the  pesticide  in 
drinking  water  as  a  part  of  the  aggregate 
risk  assessment  process. 

1.  Acute  risk.  There  is  no  risk  horn 
acute  dietary  exposure  (1  day)  to 
diflubenzuron  as  there  is  no  toxic 
endpoint  identified. 


2.  Chronic  risk.  Using  the  exposure 
assumptions  described  in  this  unit  for 
chronic  exposure,  EPA  has  concluded 
that  exposure  to  diflubenzuron  and  its 
metabolite  CPU  from  food  will  utilize 
1%  of  the  cPAD  for  the  U.S.  population, 
5.5%  of  the  cPAD  for  infants  and  1.2% 
of  the  cPAD  for  children  1-6  years  old. 
Based  on  the  use  pattern,  chronic 
residential  exposure  to  residues  of 
diflubenzuron  is  not  expected.  In 
addition,  there  is  potential  for  chronic 
dietary  exposure  to  diflubenzuron  and 
its  metabolite  CPU  in  drinking  water. 
After  calculating  DWLOCs  and 
comparing  them  to  the  EECs  for  surface 
and  ground  water,  EPA  does  not  expect 
the  aggregate  exposure  to  exceed  100% 
of  the  cPAD,  as  shown  in  Table  5  below. 

For  the  chronic  analysis,  ARs  and 
%CT  information  for  some  commbdities 
were  used  (Tier  3).  The  results  of  the 
chronic  analysis  for  diflubenzuron 
indicate  that  the  estimated  chronic 
dietary  risk  associated  with  the 
proposed  use  of  diflubenzuron  is  below 
HED's  level  of  concern.  The  EECs 
generated  by  EFED  are  less  than  HED's 
DWLOCs;  "Thus,  chronic  non-cancer 
aggregate  risk  estimates  are  below  HED's 
level  of  concern.  Table  5  summarizes 
the  chronic  non-cancer  aggregate 
exposure  to  diflubenzuron  residues. 


Table  5.— Aggregate  Risk  Assessment  for  Chronic  (Non-  Cancer)  Exposure  to  Diflubenzuron  and  CPU 

Scenario/Population  Sut>group 

cPAD,  mg/ 
kg/day 

%cPAD 
(Food) 

Ground 

Water  EEC, 

ppb 

Surface 

Water 

EEC.  ppb 

Chronic 

DWL0C2, 

ppb 

U.S.  population 

0.02 

<1.0 

0.067 

9.8 

700 

All  infants  (<1  year  dd) 

0.02 

5.5 

0.067 

9.8 

190 

Children  (1-6  years  old) 

0.02 

1.2 

0.067 

9.8 

200 

Children  (7-1  2  years  old) 

0.02 

-     1.0 

0.067 

9.8 

200 

Females  (13-50  years  dd) 

0.02 

<1.0 

0.067 

9.8 

700 

Males  (13-19  years  old) 

0.02 

<1.0 

0.067 

9.8 

700 

Males  (20+  years  dd) 

0.02 

<1.0 

0.067 

9.8 

700 

Seniors  (55+  years  dd) 

0.02 

<1.0 

0.067 

9.8 

700 

^  EECs  for  diflubenzuron  +  CPU  resulting  from  ttie  worst-case  water  exposure  estimate  scenario  (peppers). 

2  The  chronic  DWLOCs  were  calculated  as  follows: 

DWLOC  (ng/L)  =  maximumwater  exposure  (mg/kg/day)/consumption  (L/day)  x  0.001  mg/jig  x  body  weight(kg) 


3.  Short-term  risk.  Short-term 
aggregate  exposure  takes  into  account 
residential  exposure  plus  chronic 
exposure  to  food  and  water  (considered 
to  be  a  background  exposure  level). 
Diflubenzuron  is  not  registered  for  use 
on  any  sites  that  would  result  in 
substantial  residential  exposure. 
Therefore,  a  short-term  aggregate  risk 
assessment  was  not  performed. 


4.  Intermediate-term  risk. 
Intermediate-term  aggregate  exposure 
takes  into  account  residential  exposure 
plus  chronic  exposure  to  food  and  water 
(considered  to  be  a  background 
exposure  level).  Based  on  the  use 
pattern,  intermediate-term  exposure  to 
diflubenzuron  would  not  be  expected. 
Therefore,  an  intermediate-term 


aggregate  risk  assessment  was  not 
performed. 

5.  Aggregate  cancer  risk  for  U.S. 
population.  As  discussed  in  the 
Exposure  Assessment  in  Unit.  in.C.  of 
this  document,  CPU  is  the  only 
metabolite  of  concern  for  aggregate 
cancer  risk  that  is  likely  to  be  found  in 
drinking  water.  For  the  chronic  analysis, 
ARs  and  %CT  information  for  some 
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commodities  were  used  (Tier  3).  The 
results  of  the  cancer  analysis  indicate 
that  the  estimated  cancer  dietary  risk 
frtim  CPU  associated  with  the  proposed 
use  of  diflubenzuron  is  below  the 
Agency's  level  of  concern.  Based  on  a 
negligible  risk  in  the  range  of  1-3  x  10-", 
the  DWLOCs  were  calculated  to  be  in 
the  range  of  2.2-6.8  ng/L.  The  EECs  for 
surface  water  (8.81  |ig/L)  slightly  exceed 
the  DWLOCs. 

Since  PCA  is  not  found  in  drinking 
water,  the  aggregate  cancer  risk  for  PCA 
is  the  risk  calculated  for  food  only  (4.7 
X  10-7). 

The  Agency  used  a  screening  level 
model  designed  to  estimate  pesticide 
concentrations  in  surface  water. 
Although  the  cancer  DWLOC  is 
exceeded  by  the  EEC  for  CPU  on 
peppers,  a  number  of  factors  lead  the 
Agency  to  believe  that  the  actual 
lifetime  exposure  through  drinking 
water  from  the  metabolite  CPU  will  be 
less  than  the  cancer  DWLOC.  An 
explanation  is  provided  below: 

i.  The  dietary  risk  for  CPU  is  minimal 
from  mushrooms,  milk,  and  liver. 
Therefore,  the  dietary  risk  from  CPU 
occurs  mostly  from  exposure  that  results 
frtjm  its  formation  in  the  environment 
and  leaching  into  the  surface  water  as  a 
result  of  field  application. 

ii.  The  PRZM/EXAMS  model  does  not 
consider  the  impact  of  processing 
(mixing,  dilution,  or  treatment)  of  raw 
water  for  distribution  of  drinking  water 
and  removal  of  pesticides  from  source 
water. 

iii.  In  the  absence  of  reliable 
monitoring  data,  a  default  percent  crop 
area  (PCA)  factor  is  applied  to  the 
PRZM/EXAMS  modeling.  Although  the 
DWLOC  is  exceeded  for  peppers,  the 
PCA  factor  of  87%  that  was  used  in  the 
assessment  is  likely  to  be  higher  than 
the  actual  factor  that  would  be 
appropriate  for  peppers  in  an 
agricultural  watershed. 

iv.  To  address  the  uncertainties   • 
caused  by  the  absence  of  reliable 
monitoring  data,  the  applicant  has 
agreed  to  conduct  edge-of-field  runoff 
studies  for  peppers  to  monitor  the  actual 
concentrations  of  CPU  in  surface  water. 
These  data,  albeit  still  relevant  solely  for 
estimation  of  residues  in  raw  water  and 
thus  still  likely  to  overestimate  residues 
in  actual  drinking  water,  are  likely  to 
lower  the  upper  bound  risk  estimate 
considerably. 

6.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  the  general 
population,  and  to  infants  and  children 
from  aggregate  exposure  to 
diflubenzuron  residues. 


IV.  Other  Considerations 

A.  Analytical  Enforcement  Methodology 

Adequate  methods  are  available  for 
the  analysis  of  diflubenzuron,  PCA,  and 
CPU  in  crops.  Three  enforcement 
methods  for  diflubenzuron  are 
published  in  the  Pesticide  Analytical 
Method  Volume  II  (PAM  II)  as  Methods 
I,  II,  and  m.  Method  II  is  a  GC/ECD 
method  that  can  separately  determine 
residues  of  diflubenzuron,  CPU,  and 
PCA  in  eggs,  milk,  and  livestock  tissues. 
All  three  methods  have  undergone  a 
successful  petition  method  validation 
(PMV)  and  are  acceptable  for 
enforcement  purposes.  Individual 
analyte  methods  for  CPU  (limit  of 
quantitation  (LOQ)  of  0.001  ppm)  and 
PCA  (LOQ  of  0.005  ppm)  have  been 
successfully  validated  by  the  Analytical 
Chemistry  Branch  (ACB). 

Multiresidue  Method  (MRM).  The 
FDA  PESTDATA  database  dated  1/94 
(PAM  Vol.  I,  Appendix  II)  contains  no 
information  on  diflubenziuxm  recovery 
using  MRM  PAM,  Vol.  I  Sections  302, 
303,  and  304.  However,  the  registrant 
has  submitted  Multiresidue  testing  data 
that  the  Agency  has  forwarded  to  the 
FDA.  Also,  the  results  of  MRM  testing 
of  PCA  and  CPU  have  been  submitted 
and  forwarded  to  FDA.  Neither  PCA  nor 
CPU  were  adequately  recovered  by  any 
protocols. 

B.  International  Residue  Limits 

There  are  no  Codex  proposals, 
Canadian,  or  Mexican  limits  for  residues 
of  diflubenzuron  on  rice.  A 
compatibility  issue  is  not  relevant  to  the 
proposed  tolerances. 

C.  Conditions 

Enviromnental  fate.  Edge  of  field 
monitoring  study  for  peppers. 

V.  Conclusion 

Therefore,  the  tolerance  is  established 
for  combined  residues  of  the  insecticide 
diflubenzuron  (N-[[4- 
chlorophenyl)amino]-carbonyl]-2,6- . 
difluorobenzamide)  and  its  metabolites, 
4-chlorophenylurea  (CPU)  and  4- 
chloroaniline  (PCA),  in  or  on  the 
following  raw  agricultural  commodities: 
Grass,  forage,  fodder,  and  hay  group  at 
6.0  ppm:  pepper  at  1.0  ppm;  stone  fruit 
group  (except  cherries)  at  0.07  ppm;  tree 
nut  group  at  0.06  ppm;  almond  hulls  at 
6.0  ppm;  pistachio  at  0.06  ppm;  cattle, 
meat  byproducts  at  0.15  ppm;  goat,  meat 
byproducts  at  0.15  ppm;  hog,  meat 
byproducts  at  0.15  ppm;  horse,  meat 
b)rproducts  at  0.15  ppm;  sheep,  meat 
byproducts  at  0.15  ppm.  The  tolerances 
for  pasture  grass  and  walnut  will  be 
deleted,  concomitant  with  the 
establishment  of  the  tree  nut  group  and 


grass,  forage,  fodder,  and  hay  group 

tolerances. 

VI.  Ob|ections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  o(  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996,  EPA  will 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  from  the  requirement  of  a 
tolerance  issued  by  EPA  under  new 
section  408(d),  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  control 
number  OPP-2002-0224  in  the  subject 
line  on  the  first  page  of  your 
submission.  All  requests  must  be  in 
writing,  and  must  be  mailed  or 
delivered  to  the  Hearing  Clerk  on  or 
before  November  18,  2002. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  is8ues(8)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in  • 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900C), 
Environmental  Protection  Agency,  1200 
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Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460.  You  may  also  deliver  your 
request  to  the  Office  of  the  Hearing 
Clerk  in  Rm.  104,  Crystal  Mall  #2. 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA. 
The  Office  of  the  Hearing  Clerk  is  open 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  number  for  the  Office  of  the 
Hearing  Clerk  is  (703)  603-0061. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington.  DC  20460. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  HoUins,  Information  Resources 
and  Services  Division  (7502C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460. 

3.  Copies  for  the  Docket.  In  addition 
to  fQing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  VI. A.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  LB. 2.  Mail  your 
copies,  identified  by  docket  control 
number  OPP-2002-0224.  to:  Public 
Information  and  Records  Integrity 
Branch,  Information  Resources  and 
Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460.  In 
person  or  by  courier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
I.B.2.  You  may  also  send  an  electronic 
copy  of  your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 


ASCII  file  format.  Do  not  include  any 
CBI  in  your  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  your 
request  at  many  Federal  Depository 
Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  av9ilable  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Vn.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  a  tolerance 
under  FFDCA  section  408(d)  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4, 1993).  Because  this  rule  has 
been  exempted  from  review  under 
Executive  Order  12866  due  to  its  lack  of 
significance,  this  rule  is  not  subject  to 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  (66  FR  28355,  May 
22,  2001).  This  final  rule  does  not 
contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  imder 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104-4).  Nor  does  it  require  any 
special  considerations  under  Executive 
Order  12898.  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16. 
1994);  or  OMB  review  or  any  Agency 
action  imder  Executive  Order  13045, 
entitled  Protection  of  Children  from. 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997). 
This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 


tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  petition 
under  FFDCA  section  408(d),  such  as 
the  tolerance  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  In  addition,  the 
Agency  has  determined  that  this  action 
will  not  have  a  substantial  direct  effect 
on  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federa7jsin(64  FR  43255,  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism" implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
^responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n)(4). 
For  these  same  reasons,  the  Agency  has 
determined  that  this  rule  does  not  have 
.any  "tribal  implications"  as  described 
in  Executive  Order  13175,  entitled 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (65  FR 
67249,  November  6,  2000).  Executive 
Order  13175,  requires  EPA  to  develop 
an  accountable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officials  iq  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Govenmient  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
effiects  on  tribal  governments,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
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specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

Vm.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regiilatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  September  11,  2002. 
Peter  Caulkins, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346(a)  and 
374. 

2.  Section  180.377  is  amended  as 
follows: 

i.  By  removing  the  entries  for  "Cattle, 
meat  byproducts";  "Goat,  meat 
byproducts";  "Hog,  meat  byproducts"; 
"Horse,  meat  byproducts";  "Sheep, 
meat  byproducts";  and  "Walnut"  from 
the  table  in  paragraph  (a)(1); 

ii.  By  alphabetically  adding  the 
entries  for  "Ahnond,  hulls";  "Cattle, 
meat  byproducts";  "Fruit,  stone,  group 
12,  except  cherries";  "Goat,  meat 
byproducts";  "Grass,  fodder,  forage,  and 
hay,  group  17";  "Hog,  meat 
byproducts";  "Horse,  meat  byproducts"; 
"Nut,  tree,  group  14";  "Pepper"; 
"Pistachio";  and  "Sheep,  meat 
bjrproducts"  to  the  table  in  paragraph 
(a)(2);  and 

iii.  By  removing  the  text  from 
paragraph  (c)  and  reserving  paragraph 
(c)  with  the  heading. 

The  additions  and  revisions  read  as 
follows: 


1 1  M.377    Dlflubenzuron;  tolarancM  for 
rMidUM. 


(a)  General.  (1)  *  * 

* 

(2)  *  *  * 

Commodity 

Parts  per  mHlion 

Almond ,  hulls 

6.0 

Cattle,  meat  byprod- 

0.15 

ucts 

Fruit,  stone,  group  12, 

0.07 

except  cherries 

« 

Gk>at,  meat  byprod- 

0.15 

ucts 

Grass,  forage,  fodder. 

6.0 

and  hay,  group  17 

IHog,  meat  byproducts 

0.15 

Horse,  meat  byprod- 

0.15 

ucts 

Nut,  tree,  group  14 

•              *              * 

0.06 

*               • 

Pepper 

1.0 

Pistachio 

0.06 

•               • 

Sheep,  meat  byprod- 

0.15 

ucts 

|FR  Doc.  02-23818  Filed  9-18-02:  8:45  am) 
BtLUNQ  COOe  6560-60-8 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 
[FRL-7377-4] 

National  Oil  and  Hazardous  Subatanca 
Pollution  Contlngancy  Plan;  National 
Prtorttlea  Llat 

AGENCY:  Environmental  Protection 

Agency. 

action:  Direct  final  notice  of  deletion  of 

the  Basic  Microelectronics,  hicorporated 

(BMI)-Textron  Superfund  Site  from  the 

National  Priorities  List. 

summary:  The  Environmental  Protection 
Agency  (EPA)  Region  4  is  publishing  a 
direct  final  notice  of  deletion  of  the 
BMI-Textron  Superfund  Site  (Site), 
located  in  Lake  Park,  West  Palm  Beach 
County,  Florida,  from  the  National 
Priorities  List  (NPL). 

The  NPL,  promulgated  pursuant  to 
section  105  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA)  of  1980,  as  amended,  is 
appendix  B  of  40  CFR  part  300,  which 
is  die  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
(NCP).  "Hiis  direct  final  deletion  is  being 
published  by  EPA  with  the  concurrence 
of  the  State  of  Florida,  through  the 
Florida  Department  of  Environmental 
Protection  (FDEP  (formerly  FDER)) 
because  EPA  has  determined  all 
appropriate  response  actions  under 


CERCLA  have  been  completed  and. 
therefore,  further  remedial  action 
pursuant  to  CERCLA  is  not  appropriate. 
DATES:  This  direct  final  deletion  will  be 
effective  November  18.  2002.  imless 
EPA  receives  adverse  comments  by 
October  21,  2002.  If  adverse  comments 
are  received,  EPA  will  publish  a  timely 
withdrawal  of  the  direct  final  deletion 
in  the  Federal  Register  informing  the 
public  the  deletion  will  not  take  effect. 
ADDRESSES:  Comments  may  be  mailed 
to:  Jan  Martin,  Remedial  Project 
Manager  (RPM).  U.S.  EPA,  Region  4 
(4WD-SSMB),  61  Forsyth  Street,  SW., 
AUanta,  Georgia  30303,  (404)  562-8593. 
martin.jan@epa.gov. 

Information  Repositories: 
Compreheilsive  information  about  the 
Site  is  available  for  viewing  and  copying 
at  the  Site  information  repositories 
located  at: 

U.S.  EPA  Record  Center,  61  Forsyth 
Street,  SW.,  Atlanta.  Georgia  30365. 
Phone:  (404)  562-8190.  Hours:  8  a.m. 
to  5  p.m.,  Monday  through  Friday  (By 
Appointment  Only). 
Lake  Park  Library,  529  Park  Avenue, 
Lake  Park,  Florida  30403,  Phone: 
(561)  881-3330,  Hours:  9  a.m.  to  8:30 
p.m.,  Monday  and  Tuesday,  9  a.m.  to 
5:30  p.m.,  Wednesday  through  Friday, 
9:30  a.m.  to  2  p.m.,  Saturday. 
FOR  FURTHER  INFORMATION  CONTACT:  Jan 
Martin,  Remedial  Project  Manager 
(RPM),  U.S.  EPA,  Region  4  (4WD- 
SSMB),  61  Forsyth  Street,  SW.,  Atlanta, 
Georgia  30303,  (404)  562-8593, 
martin.jan@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Introduction 

II.  NPL  Deletion  Criteria  ' 

III.  Deletion  Procedures 

IV.  Basis  for  Site  Deletion 

V.  Deletion  Action 

L  Introduction 

EPA  Region  4  is  publishing  this  direct 
final  notice  of  deletion  of  the  BMI- 
Textron  Superfund  Site  (Site)  from  the 
NPL.  The  EPA  identifies  sites  that 
appear  to  present  a  significant  risk  to 
public  health  or  the  environment  and 
maintains  the  NPL  as  the  list  of  those 
sites.  As  described  in  the  §  300.425(e)(3) 
of  the  NCP,  sites  deleted  from  the  NPL 
remain  eligible  for  remedial  actions  if 
conditions  at  a  deleted  site  warrant  such 
action. 

Because  EPA  considers  this  action  to 
be  noncontroversial  and  routine,  EPA  is 
taking  it  without  prior  publication  of  a 
notice  of  intent  to  delete.  This  action 
will  be  effective  November  18,  2002, 
unless  EPA  receives  adverse  comments 
by  Octobm-  21,  2002.  on  this  doamient. 


59018       Federal  Register / Vol.  67,  No.  182 / Thursday,  September  19,  2002 /Rules  and  Regulations 


If  adverse  comments  are  received  within 
the  30-day  public  comment  period  on 
this  document.  EPA  will  publish  a 
timely  withdrawal  of  this  direct  final 
deletion  before  the  effective  date  of  the 
deletion  and  the  deletion  will  not  take 
effect.  EPA  will,  as  appropriate,  prepare 
a  response  to  comments  and  continue 
with  the  deletion  process  on  the  basis  of 
the  notice  of  intent  to  delete  and  the 
comments  already  received.  There  will 
be  no  additional  c^portxmity  to 
comment. 

Section  0  of  this  docimient  explains 
the  criteria  for  deleting  sites  from  the 
NPL.  Section  III  discusses  procedures 
EPA  is  using  for  this  action.  Section  IV 
discusses  the  BMI-Textron,  Superfund 
Site  and  demonstrates  how  it  meets  the 
deletion  criteria.  Section  V  discusses 
EPA's  action  to  delete  the  Site  from  the 
NPL  imless  adverse  comments  are 
received  during  the  public  comment 
period. 

n.  NPL  Deletion  Criteria 

Section  300.425(e)  of  the  NCP 
provides  that  releases  may  be  deleted 
from  the  NPL  where  no  further  response 
is  appropriate.  In  making  a 
determination  to  delete  a  Site  from  the 
NPL.  EPA  shall  consider,  in 
consultation  with  the  State,  whether  any 
of  the  following  criteria  have  been  met: 

i.  Responsible  parties  or  other  persons 
have  implemented  all  appropriate 
response  actions  required; 

ii.  All  appropriate  Fund-financed 
(Hazardous  Substance  Superfund 
Response  Trust  Fxmd)  response  under 
CERCLA  has  been  implemented,  and  no 
further  response  action  by  responsible 
parties  is  appropriate;  or 

iii.  The  remedial  investigation  has 
shown  the  release  poses  no  significant 
threat  to  pubUc  health  or  the 
environment  and,  therefore,  the  taking 
of  remedial  measures  is  not  appropriate. 

Even  if  a  site  is  deleted  from  the  NPL. 
where  hazardous  substances,  pollutants, 
or  contaminants  remain  at  the  deleted 
site  above  levels  that  allow  for 
unlimited  use  and  unrestricted 
exposure,  OllCLA  section  121(c).  42 
U.S.C.  9621(c)  requires  a  subsequent 
review  of  the  site  be  conducted  at  least 
every  five  years  after  the  initiation  of  the 
remedial  action  at  the  deleted  site  to 
ensure  the  action  remains  protective  of 
public  health  and  the  environment.  If 
new  information  becomes  available 
which  indicates  a  need  for  further 
action.  EPA  may  initiate  remedial 
actions.  Whenever  there  is  a  significant 
release  from  a  site  deleted  from  the  NPL. 
the  deleted  site  may  be  restored  to  the 
NPL  without  application  of  the  hazard 
ranking  system. 


m.  Deletion  Procedures 

The  following  procedures  apply  to 
deletion  of  the  Site: 

1.  The  EPA  consulted  with  the  State 
of  Florida  on  the  deletion  of  the  Site 
from  the  NPL  prior  to  developing  this 
direct  final  notice  of  deletion. 

2.  Florida  concurred  with  deletion  of 
the  Site  bom  the  NPL. 

3.  ConcurrenUy  with  the  publication 
of  this  direct  final  notice  of  deletion,  a 
notice  of  the  availability  of  the  parallel 
notice  of  intent  to  delete  published 
today  in  the  "Proposed  Rules"  section 
of  the  Federal  Register  is  being 
published  in  a  major  local  newspaper  of 
general  circulation  at  or  near  the  Site 
and  is  being  distributed  to  appropriate 
federal,  state,  and  local  government 
officials  and  other  interested  parties;  the 
newspaper  notice  announces  the  30-day 
public  comment  period  concerning  the 
notice  of  intent  to  delete  the  Site  frt)m 
the  NPL. 

4.  The  EPA  placed  copies  of 
documents  supporting  the  deletion  in 
the  Site  information  repositories 
identified  above. 

5.  If  adverse  comments  are  received 
within  the  30-day  public  comment 
period  on  this  document,  EPA  will 
publish  a  timely  notice  of  withdrawal  of 
this  direct  final  notice  of  deletion  before 
its  effective  date  and  will  prepare  a 
response  to  comments  and  continue 
with  the  deletion  process  on  the  basis  of 
the  notice  of  intent  to  delete  and  the 
comments  already  received. 

Deletion  of  a  site  from  the  NPL  does 
not  itself  create,  alter,  or  revoke  any 
individual's  rights  or  obligations. 
Deletion  of  a  site  from  the  NPL  does  not 
in  any  way  alter  EPA's  right  to  take 
enforcement  actions,  as  appropriate. 
The  NPL  is  designed  primarily  for 
informational  purposes  and  to  assist 
EPA  management.  Section  300.425(e)(3) 
of  the  NCP  states  the  deletion  of  a  site 
from  the  NPL  does  not  preclude 
eligibility  for  futiu^  response  actions, 
should  future  conditions  warrant  such 
actions. 

IV.  Basis  for  Site  Deletion, 

Site  Location 

The  Basic  Microelectronics, 
Incorporated  (BMI)-Textron  Site  (Site)  is 
an  inactive  3.5  acre  industrial  site 
located  within  the  Tri-City  Industrial 
Park  on  Silver  Beach  Road  in  Lake  Park, 
Palm  Beach  County,  Florida.  The  Site 
consists  of  parcels  1  through  14  in 
Section  C  of  the  Tri-City  Industrial  Park. 
The  boundaries  include:  Newman  Road 
to  the  north.  Silver  Beach  Road  to  the 
south.  Reed  Road  to  the  east  and  Miller 
Way  to  the  west.  Adjacent  properties  on 
the  north,  east  and  west  are  businesses 


and  industrial  sites.  Residential  areas 
are  to  the  south. 

Site  Background  and  History 

Basic  Microelectronics,  Inc.  began 
operations  at  the  site  in  1969.  Textron, 
Inc.  acquired  Basic  Microelectronics  in 
1981  and  began  operating  as  BMI- 
Textron.  The  company's  main  product 
was  chrome  backed  glass  plates  which 
were  used  in  the  production  of 
electronic  components.  During  company 
operations,  the  Site  included  6  domestic 
waste  drain  fields,  3  percolation  ponds, 
2  septic  tanks,  and  settling  basins.  The 
present  Site  includes  storage 
warehouses  and  small  workshops.  Most 
of  the  land  is  either  paved  or  covered  by 
buildings. 

During  site  operations  liquid  waste 
bom  the  process  was  disposed  of  on-site 
through  a  combination  of  [)ercolation 
ponds  and  drain  fields.  The  wastewater 
system  was  operated  under  a  Florida 
Department  of  Environmental 
Regulation  (FDER)  permit.  Prior  to  1984, 
cyanide  wastes  were  disposed  of  in 
Percolation  Pond  1.  This  pond  was 
abandoned  in  1984.  Hazardous  wastes 
from  facility  operations  were  disposed 
of  off-site  at  approved  facilities. 

In  1981,  BMI-Textron  obtained  a 
FDER  construction  permit  for  a  drain 
field  for  wastewater  disposal.  Four 
monitoring  wells  were  installed  as  a 
permit  requirement.  The  wastewater 
included  chromiiun  stripping 
operations  wastewater,  process 
wastewater  from  glass  cleaning,  coating, 
polishing  and  rinse  waters,  wastewater 
from  a  reverse  osmosis  water 
purification  plant  and  domestic  sanitary 
wastewater. 

EPA  and  the  Florida  Department  of 
Environmental  Regulation  (FDER) 
conducted  several  investigations  and 
took  enforcement  actions  between  1984 
and  1990.  These  investigations/actions 
included: 

1.  A  1984  soil  and  groundwater 
assessment  of  percolation  pond  1 
revealed  cyanide  contamination  and 
resulted  in  a  consent  order  to  remove 
contaminated  soils  from  percolation 
pondl. 

2.  A  1985-86  soil  and  groundwater 
assessment  of  percolation  pond  2 
revealed  cyanide,  nitrate  and  fluoride 
contamination. 

3.  A  1986  soil  assessment  of 
percolation  pond  3  and  the  Reverse 
Osmosis  drain  field  revealed  cyanide, 
nitrate  and  fluoride  contamination. 

4.  In  1987,  a  groimdwater  and  soil 
investigation  revealed  bariiun, 
chromiiun  and  cyanide  contamination. 
EPA  investigated  the  site  for  placement 
on  the  NPL.  The  Groundwater  Route 
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score  was  the  major  factor  in  the  hazard 
ranking  score  of  37.93. 

5.  In  1988,  FDER  issued  a  consent 
order.  Under  this  consent  order,  a  soil 
investigation  revealed  cyanide,  fluoride, 
nitrate  and  chromium  contamination  in 
the  area  of  percolation  pond  2. 

In  1990,  an  Interim  Remedial  Action 
Soil  Disposal  Plan  was  approved  by 
FDER.  Soils  from  percolation  pond  2 
were  removed  and  disposed  of  under 
this  plan.  The  area  of  percolation  pond 
3  was  backfilled  with  4  feet  of  material 
and  capped  with  asphalt. 

Remedial  Investigation  and  Feasibility 
Study  (RI/FS) 

In  August  1990,  the  Site  was  listed  on 
the  NPL.  In  June  1992,  BMI-Textron 
entered  into  an  Administrative  Order 
(AO)  by  consent  with  EPA  to  conduct  a 
RI/FS.  The  RI/FS  was  conducted  in  2 
phases  between  February  1993  and 
August  1994.  The  results  of  the 
Remedial  Investigation  (RI)  can  be 
siunmarized  as  follows: 

1.  Groimdwater  was  identified  as  the 
principal  media  of  concern  at  the  Site. 

2.  Groundwater  at  the  Site  was 
contaminated  with  elevated  levels  of 
arsenic,  sodium,  cyanide  and  fluoride, 
i.e.  the  Contaminants  of  Concern  (COC). 

3.  Groundwater  contamination  was 
present  only  in  the  shallow  aquifer  in 
the  northeast  portion  of  the  site. 

4.  Contaminated  groundwater  had  not 
migrated  off-site. 

5.  There  were  no  private  water  wells 
near  the  site. 

6.  Siuface  water  bodies  were  not 
impacted. 

7.  Air  contamination  was  not  a 
concern  because  most  of  the  site  was 
paved  and  the  COCs  were  not  present  in 
surface  soils. 

8.  No  impacts  to  local  plants  and 
animals  were  expected  or  evaluated 
because  of  the  industrial  nature  of  the 
site. 

The  Feasability  Study  (FS)  residted  in 
several  important  points: 

1.  Previous  soil  excavations  at 
percolation  ponds  1  and  3  effectively 
remediated  contaminated  soils  at  these 
areas. 

2.  Soils  remaining  at  the  site  did  not 
pose  a  threat  to  groimdwater  quality. 

3.  The  restriction  of  groundwater 
contamination  to  the  upper  surficial 
aquifer  zone  of  percolation  ponds  1  and 
2  indicated  a  lack  of  vertical  migration 
of  the  COCs  and  a  lack  of  connectivity 
between  the  upper  and  intermediate 
aquifers. 

4.  Arsenic,  sodiiun,  cyanide  and 
fluoride  were  detected  at  concentrations 
above  Florida  drinking  water  standards 
and  required  remedial  action. 

5.  Potential  cleanup  criteria  for  these 
COCs  were  established. 


The  FS  compared  4  remedial 
alternatives  with  available  technologies 
and  appropriate  regulations. 

Record  of  Decision 

On  August  11. 1994,  EPA  signed  a 
Record  of  Decision  (ROD)  for  the  Site. 
The  ROD  describes  the  contamination 
and  the  remedy  selected  to  address  the 
Site. 

In  regard  to  use  of  the  Site  in  1994, 
the  ROD  determined  there  was  no  risk 
to  hiunan  health  based  on  the  "then 
current  use"  of  the  site.  The  RI  had 
determined  the  potable  wells  in  the 
vicinity  of  the  Site  and  down  gradient 
were  not  contaminated  from  Site 
operations:  The  ROD  determined 
groundwater  was  the  only  possible 
medium  available  for  buman  contact 
with  COCs  on-site  and  off-site. 

A  futxufl,  hypothetical  worst-case 
exposure  scenario  for  groimdwater  was 
also  considered.  In  the  scenario,  use  of 
contaminated  groundwater  as  a  potable 
water  source  by  future  residents  was 
considered.  The  cumulative, 
carcinogenic  and  non-carcinogenic  risks 
associated  with  such  use  was 
determined  to  be  unacceptable. 

The  primary  remedial  objective  stated 
in  the  ROD  was  to  remediate  COCs  to 
drinking  water  standards,  i.e.  Maximum 
Contaminant  Levels  (MCLs).  Prior  site 
data  indicated  natural  attenuation  of 
COCs  in  groundwater  was  already 
occurring  at  the  Site.  As  the  remedy, 
EPA  chose  natural  attenuation  of  the 
COC  (arsenic,  cyanide,  fluoride,  and 
sodium)  concentrations  with 
groundwater  monitoring  to  ensure 
drinking  water  MCLs  were  achieved 
through  natural  attenuation.  The 
.  selected  remedy  involved: 

1.  Quarterly  groundwater  monitoring 
for  one  year  including  submission  of 
quarterly  monitoring  reports, 

2.  Annual  groundwater  data  review 
and  monitoring  frequency  by  the  EPA 
for  the  remaining  two  years, 

3.  Use  of  existing  institutional 
controls  to  protect  against  possible 
exposure  to  COCs  (i.e.  requirements  for 
obtaining  well  permits  from  FDEP), 

4.  Use  of  existing  wells  for 
groundwater  monitoring  to  ensure 
natural  attenuation  was  occurring  (a 
total  of  30  wells  existed  on  and  off  site), 
and 

5.  Site  security  (fenced  area  and 
locked  gate). 

The  institutional  controls  described  in 
the  ROD  included  established  regional 
well  controls  and  use  of  existing  well 
permitting  regulations  administered 
through  the  South  Florida  Water 
Management  Department  (SFWMD).  the 
Palm  Beach  County  Health  Department 
(PBCHD)  and  FDEP. 


In  March  1995,  a  Groundwater 
Monitoring  Work  Plan  (Groundwater 
Monitoring  Plan]  was  approved  which 
required  three  years  of  groundwater 
monitoring,  with  provisions  for  more 
monitoring  if  needed.  The  Groundwater 
Monitoring  Plan  selected  8  of  the 
existing  wells.  4  on-site  and  4  off-site, 
for  use  as  monitoring  wells.  The  on-site 
wells  were  located  in  areas  where  RI 
sample  data  indicated  contaminant 
levels  had  exceeded  drinking  water 
standards.  The  off-site  wells  were  used 
to  monitor  for  off-site  migration  of 
groundwater  contamination.  Under  the 
terms  of  the  Groundwater  Monitoring 
Plan,  all  8  wells  were  to  be  sampled  for 
the  COCs,  i.e.  fluoride,  total  cyanide, 
sodium  and  arsenic  until  the  sample 
concentration  met  MCLs  for  2 
consecutive  sampling  events.  After 
those  2  consecutive  events,  sampling 
could  cease  at  the  wells  meeting  the 
drinking  water  standards.  Sampling  at 
the  Site  continued  until  MCL^  were  met 
for  all  COCs  at  all  8  wells.  The  last 
sampling  event  occurred  in  July  2000. 

Monitoring  reports  were  submitted  for 
sampling  in  April  1995,  July  1995. 
October  1995,  January  1996,  July  1996. 
January  1997,  July  1997  and  January 
1998.  January  2000.  April  2000  and  July 
2000.  According  to  the  data  in  these, 
reports  the  MCLs  have  been  achieved 
and  the  Remedial  Action  Objectives 
(RAOs)  met. 

Five-  Year  Review 

A  five-year  review  of  the  remedy  was 
performed  in  June  2000  in  accordance 
with  EPA  policy.  The  review  findings 
are  contained  in  the  Final  Superfund 
Five- Year  Review  Report  which 
concluded  the  selected  remedy 
remained  protective  of  human  health 
and  the  environment.  Sampling  data 
frt>m  groundwater  monitoring  reports 
demonstrated  natural  attenuation  of 
COCs  had  occurred. 

Attainment  of  the  remedial  goal  for   ' 
arsenic  of  0.05  mg/L  in  the  groundwater 
at  the  Site  was  first  reported  in  the 
results  from  the  April  1995  monitoring 
event.  Additional  monitoring  events 
were  performed  after  the  initial 
attainment  to  ensure  the  arsenic  in  site 
groundwater  met  the  remedial  goal.  The 
last  sampling  for  arsenic  was  in  January 
1996. 

Attainment  of  the  remedial  goal  for 
sodium  of  160  mg/L  in  the  groundwater 
at  the  Site  was  first  reported  in  the 
results  from  the  January  1997 
monitoring  event.  Two  additional 
monitoring  events  were  performed  aftw 
the  initial  attainment  to  ensure  the 
sodium  in  site  groundwater  met  the 
remedial  goal.  The  last  sampling  for 
sodium  was  in  January  1998. 
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Attainment  of  the  remedial  goal  for 
fluoride  of  4  mg/L  in  the  groundwater 
at  the  Site  was  first  reported  in  the 
results  from  the  October  1998 
monitoring  event.  Two  additional 
monitoring  events  were  performed  after 
the  initial  attainment  to  ensure  the 
fluoride  in  site  groundwater  met  the 
remedial  goal.  The  last  sampling  for 
fluoride  was  in  July  2000. 

Attainment  of  the  remedial  for 
cyanide  of  0.2  mg/L  in  the  groimdwater 
at  the  Site  was  reported  in  the  results 
from  January  2000  monitoring  event. 
Two  additional  monitoring  events  were 
performed  after  the  initial  attainment  to 
ensure  the  cyanide  in  site  groundwater 
met  the  remedial  goal.  The  drinking 
water  standard  for  cyanide  is  based  on 
the  amenable  cyanide  concentration. 
The  last  sampling  for  cyanide  was  in 
July  2000. 

EPA,  with  concurrence  of  FDEP.  has 
determined  all  appropriate  actions  at 
the  BMI-Textron  Site,  have  been 
completed,  and  no  further  remedial 
action  is  necessary.  Water  well 
permitting  regulations  continue  to  be 
administered  through  the  South  Florida 
Water  Management  Department,  the 
Palm  Beach  County  Health  Department 
and  FDEP. 

Final  Project  Closeout  Activities 

Between  January  31,  2001  and 
February  15.  2001.  Arcadis,  Geragthy  & 
Miller  completed  a  final  site  inspection 
and  closeout  activities  to  ensure  all 
associated  equipment  and  items  used  to 
complete  the  site  remedy  were  removed 
from  the  property  and  properly 
disposed  of  or  properly  abandoned. 

On  January  31,  2001  Arcadis, 
Geragthy  &  Miller  observed  and 
documented  the  proper  abandonment 
(grouting  of  wells  with  neat  cement, 
using  a  tremie  pipe,  from  the  bottom  of 
the  well  to  land  surface)  of  7  of  the  8 
remaining  on  and  off-site  monitoring 
wells  (3.  35R,  36A,  37,  38,  MW-93-4 
and  MW-93-6)  by  a  state-licensed 
drilling  contractor.  Monitoring  well  lOA 
was  not  abandoned  because  it  is  part  of 
a  three-well  cluster  initially  installed  / 
owned  by  the  FDEP  which  may  be 
useful  for  monitoring  groundwater  in 
the  area  of  the  nearby  Transcircuit 
Superfund  site.  The  steel  protective 
casings  extending  above  grade  on  two  of 
the  wells  were  cut  off  a  few  inches 
below  grade  and  the  ground  surface  re- 
paved. 

On  February  15,  2001,  Arcadis, 
Geragthy  &  Miller  observed  and 
dociunented  the  removal  of  the  two 
above-ground  steel  storage  tanks  (ASTs) 
from  the  property.  These  ASTs  were 
used  over  the  past  several  years  for  the 


storage  of  water  purged  bom  the 
monitoring  wells. 

Community  Involvement 

Public  participation  activities  have 
been  satisfied  as  required  in  CERCLA 
section  113{k),  42  U.S.C.  9613{k),  and 
CERCLA  section  117,  42  U.S.C.  9617. 
Documents  in  the  deletion  docket  which 
EPA  relied  on  for  recommendation  of 
the  deletion  from  the  NPL  are  available 
to  the  public  in  the  information 
repositories. 

V.  Deletion  Action 

The  EPA,  with  concurrence  of  the 
State  of  Florida,  has  determined  all 
appropriate  responses  imder  CERCLA 
have  been  completed,  and  no  further 
response  actions  under  CERCLA  are 
necessary.  Therefore.  EPA  is  deleting 
the  Site  from  the  NPL. 

Because  EPA  considers  this  action  to 
be  noncontroversial  and  routine,  EPA  is 
taking  it  without  prior  publication.  This 
action  will  be  effective  November  18, 
2002.  unless  EPA  receives  adverse 
comments  by  October  21.  2002.  If 
adverse  comments  are  received  within 
the  30-day  public  conunent  period,  EPA 
will  publish  a  timely  withdrawal  of  this 
direct  final  notice  of  deletion  before  the 
effective  date  of  the  deletion  and  it  will 
not  take  effect  and.  EPA  will  prepare  a 
response  to  comments  and  continue 
with  the  deletion  process  on  the  basis  of 
the  notice  of  intent  to  delete  and  the 
comments  already  received.  There  will 
be  no  additional  opportunity  to 
comment. 

List  of  Subjects  in  40  CFR  Part  300 

Environmental  protection.  Air 
pollution  control.  Chemicals,  Hazardous 
waste.  Hazardous  substances. 
Intergovernmental  relations.  Penalties. 
Reporting  and  recordkeeping 
requirements.  Superfund,  Water 
pollution  control.  Water  supply. 

Dated:  July  19,  2002. 
A.  Stanley  Meiburg, 

Acting  Regional  Administrator.  Region  4. 

For  the  reasons  set  out  in  this 
document,  40  CFR  part  300  is  amended 
as  follows: 

PART  300— {AMENDED] 

1.  The  authority  citation  for  part  300 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1321(c)(2);  42  U.S.C. 
9601-9657;  E.O.  12777,  56  PR  54757,  3  CFR, 
1991  Comp.,  p.  351;  E.O.  12580,  52  PR  2923, 
3  CFR,  1987  Comp.,  p.  193. 

Appendix  B — [Amended] 

2.  Table  1  of  Appendix  B  to  Part  300 
is  amended  under  Florida  (FL)  by 


removing  the  entry  for  "BMI-Textron" 
and  the  city  "Lake  Park." 

[PR  Doc.  02-23586  Filed  9-18-02;  8:45  am] 

BILUNG  CODE  6560-50-P 

DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration  / 

49  CFR  Part  572 

[Docket  No.  NHTSA-02-12541] 
RIN  2127-AiOO 

Anthropomorphic  Test  Devices;  Shc- 
Year-Old  Crash  Test  Dummy 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 
ACTION:  Final  nUe;  correcting 
amendment. 

summary:  This  doaunent  makes 
technical  corrections  to  the  final  rule 
published  in  response  to  petitions  for 
reconsideration  on  July  18,  2002.  That 
rule  amended  an  earlier  rule,  published 
on  January  13.  2000.  that  had  adopted 
a  new,  more  advanced  6-year-old  child 
dununy  (Hin-6C).  The  changes  made  in 
today's  notice  consist  of  corrections  of 
typographical  errors  in  the  table  in  the 
preamble,  the  addition  of  a  revised 
Figiu«  N5.  and  minor  revisions  in  the 
weight  and  length  specifications  of  the 
head  skin  and  upper  arm  molded 
assembly,  respectively. 
^  DATES:  Effective  Date:  The  amendments 
'  made  in  this  rule  are  effective  August 
19,  2002. 

Petitions:  Petitions  for  reconsideration 
must  be  received  by  November  4.  2002. 
ADDRESSES:  Petitions  for  reconsideration 
should  refer  to  the  docket  and  notice 
number  of  this  document  and  be 
submitted  to:  Administrator,  National 
Highway  Traffic  Safety  Administration. 
400  Seventh  Street.  SW.,  Washington, 
DC  20590. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
non-legal  issues,  you  may  call  Stan    ■ 
Backaitis,  Office  of  Crashworthiness 
Standards,  at  202-366-4912. 

For  legal  issues,  you  may  call  Rebecca 
MacPherson,  Office  of  the  Chief 
Counsel,  at  202-366-2992. 

You  may  send  mail  to  both  of  these 
officials  at  National  Highway  Traffic 
Safety  Administration,  400  Seventh  St., 
SW.,  Washington.  DC  20590. 
SUPPLEMENTARY  INFORMATION:  NHTSA 
published  a  final  rule  on  July  18,  2002 
(67  FR  47321,  Docket  No.  NHTSA-02- 
12541)  that  responded  to  various 
petitions  for  reconsideration  of  its 
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previous  nde  incorporating  a  new. 
Hybrid  III  6-year-old  child 
anthropomorphic  test  dummy  (Hin-6C) 
into  49  CFR  part  572.  That  final  rule 
was  published  January  13,  2000  (65  FR 
2059.  Docket  No.  NHTSA-99-6714). 
The  petitions  were  granted  in  part  and 
denied  in  part. 

Most  of  the  issues  raised  in  the 
petitions  were  minor  and  involved 
technical  changes  to  either  the  dummy 
specifications  or  to  the  drawing 
package.  In  some  cases,  the  petitioners 
had  requested  the  specifications  be 
tightened  to  ensiue  more  accurate 
measiuements  in  the  tests  in  which  the 
dimuny  is  used  to  measure  injury 
criteria.  More  significant  issues  were 
raised  regarding  the  thoracic  peak  force 
criteria,  the  need  for  a  specified  mass 
moment  of  inertia  (MMI)  and  resonant 
frequency  of  the  impactors,  and  the 
need  for  a  post-test  calibration.  Our 
review  of  the  petitions  also  uncovered 
several  minor  errors  in  the  drawings 
package  that  were  resolved.  All  these 
issues  were  addressed  in  the  July  18, 
2002  final  rule. 

We  are  issuing  a  correcting 
amendment  because  that  document 
contained  a  few  technical  errors. 
Namely,  we  inadvertently  failed  to 
submit  the  amended  Figure  N5  when 
the  final  rule  was  forwarded  to  the 
Federal  Register  for  publication,  and 
Table  1  of  the  preamble  contained  two 
typographical  errors  and  two  omissions. 
While  Table  1  is  not  part  of  the 
regulatory  text,  and  the  changes  to  that 
table  in  this  notice  will  have  no  effect 
on  what  is  ultimately  published  in  the 


Code  of  Federd  Regulations,  we  have 
decided  to  amend  the  table  since  it 
provides  a  quick  reference  of  those 
changes  to  the  drawing  package 
incorporated  by  reference  into  49  CFR 
part  572,  subpart  N. 

Changes  in  "N"  Figures         , 

As  noted  in  the  preamble  to  the  July 
2002  final  nile,  the  following  changes 
were  made  to  the  figures  included  as 
part  of  49  CFR  572,  subpart  N  to  correct 
inaccuracies  or  ambiguities  in  those 
figiires. 

•  Figure  N2:  (1)  Relocate  the  26.1  nun 
reference  to  the  centerline  of  the 
posterior  attachment  bolt  to  reflect 
dimensional  proportionality;  (2)  change 
reference  from  "Neck  Flexion  Pendulimi 
46  CFR§  572.33  FIG  22"  to  "Neck 
Flexion  Pendulum  49  CFR  572.33  FIG 
22";  and  (3)  add  part  number  for  bolt 
"#9001265  Screw.  SHCS  #10-24  x  7/ 
16". 

•  Figure  N3:  (1)  Relocate  the  26.1  mm 
reference  to  the  centerline  of  the 
posterior  attachment  bolt  to  reflect 
dimensional  proportionality;  and  (2) 
add  part  number  for  bolt  "#9001265 
Screw,  SHCS  #10-24  x  7/16". 

•  Figiue  N5:  Change  bracket 
dimensions  from  "89.9  mm  (3.54  in)  x 
161.3  mm  (6.35  in)  x  31.8  mm  (1.251 
in)"  to  "90.4  mm  (3.56  in)  x  175.5  mm 
(6.91  in)  X  31.8  mm  (1.25  in)". 

•  Figure  N6:  (1)  Remove  note  SA572- 
S4;  and  (2)  change  the  weight  tolerance 
on  the  knee  probe  from  "0.82  ±  0.01  kg 
(1.80  ±  .02  lb)"  to  "0.82  ±  0.02  kg  (1.80 

±  .05  lb)". 

No  changes  were  made  to  Figiu-e  Nl . 
Figure  Nl ,  rather  than  Figure  N5  was 

Table  1 


inadvertently  sent  to  the  Federal 
Register  as  part  of  the  final  rule. 
Accordingly,  the  changes  that  were 
made  to  figure  N5  do  not  appear  in  the 
revised  regulatory  text.  Today's 
amendment  corrects  that  error. 

Errors  and  Corrections  in  Drawings 

'   In  responding  to  the  petitions  for 
reconsideration,  several  minor 
inconsistencies  and  call-out  errors  were 
noted  either  by  petitioners  or  by  agency 
staff  in  the  review  process.  Accordingly, 
the  changes  that  were  made  to  the 
drawing  package  were  noted  in  Table  1 
of  the  final  rule.  That  table  contained 
two  typographical  errors,  one  under 
item  127-8210  and  the  other  under  item 
SA  572-S50,  which  are  corrected  here. 
Additionally,  just  before  publication  of 
the  final  rule,  we  discovered  two  errors 
in  the  drawings  package  that  were  not 
identified  in  Table  1:  to  wit.  the  head 
skin  weight  specification  in  drawing 
127-1008  was  changed  from  1.78  ±  .05 
lbs  to  1.55  ±  .05  lbs.  and  the  molded 
length  specification  for  "the  upper  arm 
molded  assembly  in  drawing  127-5001 
was  revised  frt)m  5.24  in  to  4.6  in.  While 
these  errors  were  not  discussed  in  the 
final  rule,  they  were  corrected  prior  to 
publication  of  the  final  nile. 
Accordingly,  both  the  drawings  package 
sent  to  Reprographic  Technologies  and 
the  one  placed  on  public  display  at 
NHTSA  technical  reference  library  were 
correct.  There  is  no  need  for  purchasers 
of  the  drawing  package  to  repurchase 
the  package.  Table  1  is  recreated  in 
whole  so  that  readers  may  refer  to  a 
single,  correct  table. 


Drawing/part  No. 

127-SBL  

SA572-127DRL-1  . 
127-0000 

127-1008  

127-1009  

127-2011  

127-2550  

127-4002  

127-5001  

127-8210  

SA572-S4  

SA572-S10 

SA572-S11  


Description 

6  year  H3  standard  build  level  

Drawing  revision  list  

Hybrid  III  6  year  old  complete  as- 
sembly. 

6  year  H3  head  skin  

Skin  cap,  skull  

Sternum  pad  

Chest-accelerometer  assembly 
(SA572-S4). 

Upper  leg  flesti  

6  year  H3  upper  amn  molded  as- 
sembly. 
6  yr  old  abdominal  insert 

Uniaxial      piezorestive      acceler- 

ometer. 
Femur  load  cell 

Upper  neck  toad  cell 


Revisk>n  description 


Deleted  drawing. 

New  drawing. 

Corrected  location  of  "I"  dimension  (on  sheet  5  of  6).  all  stieets  revised  to  change 

letter"K". 
Changed  weight  specifk:ation  of  head  skin  from  1.78  ±  .05  lbs  to  1.55  ±  .05  lbs. 
Added  "reference"  to  item  1 .  corrected  title. 
Corrected  angle  dimensions. 
Con-ected  accelerometer  mount  drawing  number  from  127-2110  to  127-2150. 

Defined  angular  orientation  of  0.5  dia.  "Posts";  Assigned  missing  hole  diameters 

for  load  cell  installation. 
Changed  upper  arm  molded  length  specificatran  from  5.24  in.  to  4.6  in. 

Changed  dimension  from  1.90  to  1.40  (notch  depth),  changed  dimension  4.30  to 

3.81  (overall  height). 
Changed  single  decimal  place  tolerance  from  ±  0.1/2.54  to  ±  0.1/2.5,  con-ected 

metric  equivalents,  and  added  dimensions. 
Revised  tolerance  format,  changed  single  decimal  place  tolerance  from  ±  0.1/2.54 

to  ±  0.1/2.5,  changed  reference  note  from  "Subpart  E"  to  "Subpart  N",  added 

material  note,  changed  output  at  capacity  from  1  mV/V  min.  to  0.75  mV/V  min., 

added  "weight  includes  *  *  *"  note,  and  removed  "♦"  from  ttie  Fz  axis. 
Revised  tolerance  format,  changed  single  decimal  place  tolerarKe  from  ±  0.1/2.54 

to  ±  0.1/2.5,  added  material  note,  changed  output  at  capacity  from  1  mV/V  min. 

to  0.75  mV/V  min. 
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Table  1— Continued 


Drawing/part  No. 


SA572-S12 


SA572-S13-L&R 


SA572-S80  ... 
TE-2208-001 


SA572-S26 _.......J.. 


SA572-S50 


9001373 

9000000  &  6000000  ... 


Description 


Lumbar  load  cell 


Anterior-superior  iliac  spine  load 
cell. 


Lower  neck  load  cell 


Chest  potentiometer 


S4  triaxial  accelerometer  mount- 
ing block. 
Neck  adapter  bracket— 6  year  old 

Bushing,  shoulder 

Hardware  used  on  3YR.  6YR.  & 
5lh  female. 


Revisk}n  description 


Changed  hole  dimension  from  0.75/.  1905  x  .37/.89  to  0.63/16.0  x  .35/8.9, 
changed  weight  from  1.3  ib/0.59  kg  max  to  1.35  lb/0.61  kg  max,  revised  toler- 
ance format,  changed  single  decimal  place  tolerance  from  ±  0.1/2.54  to  ±  0.1/ 
2.5,  changed  reference  note  from  "Subpart  E"  to  "Subpart  N",  added  material 
note,  changed  output  at  capacity  from  1  mV/V  min.  to  0.75  mV/V  min.,  added 
"weight  includes  ..."  note,  and  revised  hole  dimensions. 

Changed  output  at  capacity  from  1  mV/V  min.  to  0.75  mV/V  min.,  revised  toler- 
ance format,  changed  reference  note  from  "Subpart  E"  to  "Subpart  N",  added 
material  note,  changed  single  decimal  place  tolerance  from  ±  0.1/2.54  to  ±  0.1/ 
2.5,  and  added  "weight  includes  .  .  ."  note. 

Revised  tolerance  format,  changed  single  decimal  place  tolerance  from  ±  0.1/2.54 
to  ±  0.1/2.5,  added  material  note,  changed  output  at  capacity  from  1  mV/V  min. 
to  0.75  mV/V  min.,  added  "(does  not  include  cables)"  to  the  weight  note,  added 
hole  dimensions,  and  changed  reference  note  from  subpart  E  to  subpart  N. 

Changed  single  decimal  tolerance  from  ±  0.1/2.54  to  ±  0.1/2.5,  added/corected 
metric  equivalents,  added  "Dia.  Of  hard  shell  housing"  and  "in  rotary  rigid 
shaft"  to  notes,  added  "signal  connector  pins"  note,  and  added  "locating"  and 
"Dia."  to  pin  note. 

Changed  single  decimal  place  tolerance  from  ±  0.1/2.54  to  ±  0.1/2.5,  corrected 
metric  equivalents,  revised  hole  note,  and  rekx:ated  holes. 

Added  part  #9001265  and  note  #3,  changed  single  decimal  place  tolerance  from 
±  0.1/2.54  to  ±  0.1/2.5.  "^ 

l^w  drawing. 

Added  part  jI'9001265,  removed  part  #9001373. 


Regulatory  Analyses  and  Notices 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

Executive  Order  12866,  "Regulatory    • 
Planning  and  Review"  (58  FR  51735. 
October  4, 1993).  provides  for  making 
determinations  whether  a  regulatory 
action  is  "significant"  and  therefore 
subject  to  Office  of  Management  and 
Budget  (OMB)  review  and  to  the 
requirements  of  the  Executive  Order. 
The  Order  defines  a  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  Tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grcmts,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

We  considered  the  impact  of  the  July 
18.  2002  rulemaking  action  under 
Executive  Order  12866  and  the 
Department  of  Transportation's 
regulatory  policies  and  procedures.  This 
rule  is  not  considered  a  significant 


regulatory  action  under  section  3(f)  of 
the  Executive  Order  12866. 
Consequently,  it  was  not  reviewed  by 
the  Office  of  Management  and  Budget 
imder  E.O.  12866,  "Regulatory  Planning 
and  Review."  The  rulemaking  action  is 
also  not  considered  to  be  significant 
under  the  Department's  Regulatory 
Policies  and  Procedures  (44  FR  11034, 
February  26. 1979).  Today's  notice  does 
not  impose  any  new  requirements  on 
manufacturers.  It  simply  corrects 
typographical  errors  and  adds 
information  to  a  table  that  is  not  part  of 
the  regulatory  text  and  adds  the  correct 
amended  figure  to  the  regulatory  text. 

Executive  Order  13132 

Executive  Order  13132  requires 
NHTSA  to  develop  an  accountable 
process  to  ensure  "meaningful  and 
timely  input  by  State  and  local  officials 
in  the  development  of  regulatory 
policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132,  the  agency  may 
not  issue  a  regulation  with  Federsilism 
Implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  imless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 


costs  incurred  by  State  and  local 
governments,  the  agency  consults  with 
State  and  local  governments,  or  the 
agency  consults  with  State  and  local 
officials  early  in  the  process  of 
developing  the  proposed  regulation. 
NHTSA  also  may  not  issue  a  regidation 
with  Federalism  implications  and  that 
preempts  State  law  unless  the  agency 
consults  with  State  and  local  officials 
early  in  the  process  of  developing  the 
proposed  regulation.  As  explained 
above,  today's  notice  will  not  have  any 
additional  economic  impact  on  any 
entities. 

Executive  Order  13045 

Executive  Order  13045  (62  FR  19885, 
April  23. 1997)  applies  to  any  rule  that: 
(1)  is  determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866.  and  (2)  concerns  an 
environmental,  health  or  safety  risk  that 
NHTSA  has  reason  to  believe  may  have 
a  disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
we  must  evaluate  the  environmental 
health  or  safety  effects  of  the  planned 
rule  on  children,  and  explain  why  the 
planned  regulation  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  considered  by  us. 

This  rule  is  not  subject  to  the 
Executive  Order  because  it  is  not 
economically  significant  as  defined  in 
E.O.  12866.  It  does  indirectly  involve 
decisions  based  on  health  risks  that 
disproportionately  affect  children, 
namely,  the  risk  of  deploying  air  bags  to 
children.  However,  this  rulemaking 
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serves  to  help  vehicle  and  air  bag 
manufacturers  to  take  steps  to  reduce 
that  risk. 

Executive  Order  12778 

Pursuant  to  Executive  Order  12778, 
"Civil  Justice  Reform,"  we  have 
considered  whether  this  rule  will  have 
any  retroactive  effect.  This  rule  does  not 
have  any  retroactive  effect.  A  petition 
for  reconsideration  or  other 
administrative  proceeding  will  not  be  a 
prerequisite  to  an  action  seeking  judicial 
review  of  this  rule.  This  rule  does  not 
preempt  the  states  from  adopting  laws 
or  regulations  on  the  same  subject, 
except  that  it  does  preempt  a  state 
regulation  that  is  in  actuad  confiict  with 
the  federal  regulation  or  makes 
compliance  with  the  Federal  regidation 
impossible  or  interferes  with  the 
implementation  of  the  federal  statute. 

Regulatory  Flexibility  Act 

Pursuant  to  the  Regidatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.,  as  amended  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA)  of 
1996)  whenever  an  agency  is  required  to 
publish  a  notice  of  rulemaking  for  any 
proposed  or  final  rule,  it  must  prepare 
and  make  available  for  public  comment 
a  regulatory  flexibility  analysis  that 
describes  the  effect  of  the  rule  on  small 
entities  [i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  However,  no  regidatory 
flexibility  analysis  is  required  if  the 
head  of  an  agency  certifies  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  SBREFA  amended  the 
Regulatory  Flexibility  Act  to  require 
Federal  agencies  to  provide  a  statement 
.  of  the  factual  basis  for  certifying  that  a 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities. 

I  have  considered  the  effects  of  this 
rulemaking  action  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.)  and 
certify  that  this  proposal  will  not  have 
a  significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 
The  amendments  made  in  this 
dociunent  will  not  affect  the  cost  of  the 
dummy.  The  rule  does  not  impose  or 
rescind  any  requirements  for  anyone. 
The  Regulatory  Flexibility  Act  does  not. 
therefore,  require  a  regulatory  flexibility 
analysis. 

National  Environmental  Policy  Act 

We  have  analyzed  this  amendment  for 
the  purposes  of  the  National 
Environmental  Policy  Act  and 


determined  that  it  will  not  have  any 
significant  impact  on  the  quality  of  the 
human  environment. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1995.  a  person  is  not  required  to 
respond  to  a  collection  of  information 
by  a  Federal  agency  unless  the 
collection  displays  a  valid  OMB  control 
number.  This  rule  does  not  propose  any 
new  information  collection 
requirements. 

National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  "Transfer  and  Advancement 
Act  of  1995  (NTTAA).  Public  Law  104- 
113.  section  12(d)  (15  U.S.C.  272) 
directs  us  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
unless  doing  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standards 
bodies,  such  as  the  Society  of 
Automotive  Engineers  (SAE).  The 
NTTAA  directs  us  to  provide  Congress, 
through  OMB.  explanations  when  we 
decide  not  to  use  available  and 
applicable  voluntary  consensus 
standards. 

The  H-maC  dummy  that  is  the 
subject  of  this  document  was  developed 
under  the  auspices  of  the  SAE.  All 
relevant  SAE  standards  were  reviewed 
as  part  of  the  development  process.  The 
following  voluntary  consensus 
standards  have  been  used  in  developing 
the  dummy: 

•  SAE  Recommended  Practice  J2 11- 
1995.  "Instrumentation  for  Impact 
Tests— Parts  1  and  2".  dated  March. 
1995;  and 

•  SAE  J1733  hiformation  Report, 
titled  "Sign  Convention  for  Vehicle 
Crash  Testing",  dated  December  1994. 

Unfunded  Mandates  Reform  Act 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
requires  Federal  agencies  to  prepare  a 
written  assessment  of  the  costs,  benefits 
and  other  effects  of  proposed  or  final 
rules  that  include  a  Federal  mandate 
likely  to  result  in  the  expenditure  by 
State,  local  or  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
more  than  $100  million  in  any  one  year 
(adjusted  for  inflation  with  base  year  of 
1995).  Before  promulgating  a  NHTSA 
rule  for  which  a  written  statement  is 


needed,  section  205  of  the  UMRA 
generally  requires  us  to  identify  and 
consider  a  reasonable  number  of 
regulatory  alternatives  and  adopt  the 
least  costly,  most  cost-effective  or  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule.  The 
provisions  of  section  205  do  not  apply 
when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  us  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  we 
publish  with  the  final  rule  an 
explanation  why  that  alternative  was 
not  adopted. 

This  rule  does  not  impose  any 
unfunded  mandates  under  the 
Unfunded  Mandates  Reform  Act  of 
1995.  This  rule  does  not  meet  the 
definition  of  a  Federal  mandate  because 
it  does  not  impose  requirements  on 
anyone.  Further,  it  will  not  result  in 
costs  of  $100  million  or  more  to  either 
State,  local,  or  tribal  governments,  in  the 
aggregate,  or  to  the  private  sector.  The 
amendments  made  in  this  document 
will  not  affect  the  cost  of  the  dummy. 
Thus,  this  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
the  UMRA. 

Regulation  Identifier  Number  (RIN) 

The  Department  of  Transportation 
assigns  a  regulation  identifier  number 
(RIN)  to  each  regulatory  action  listed  in 
the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  You  may  use  the  RIN  contained  in 
the  heading  at  the  beginning  of  this 
document  to  find  this  action  in  the 
Unified  Agenda. 

List  of  Subjects  in  49  CFR  Part  572 

Incorporation  by  reference.  Motor 
vehicle  safety. 

In  consideration  of  the  foregoing, 
NHTSA  amends  49  CFR  Part  572  as 
follows: 

PART  572— ANTHROPOMORPHIC 
TEST  DUMMIES 

1.  The  authority  citation  for  Part  572 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  322,  30111,  30115, 
30117  and  30166;  delegation  of  authority  at 
49  CFR  1.50. 

2.  By  revising  Figure  N5  to  Subpart  N 
to  read  as  follows: 

Figures  to  Subpart  N 
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Issued:  September  11.  2002. 
Stephen  R.  Kratzke, 

Associate  Administrator  for  Rulemaking. 
(FR  Doc.  02-23512  Filed  9-18-02;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  ttie  public  of  the  proposed 
issuance  of  mles  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


NUCLEAR  REGULATORY 
COMMISSION 

lOCFRPartSO 
[Docket  No.  PRiyi-50-72] 

Union  of  Concerned  Scientists;  Denial 
of  Petition  for  Rulenuiidng 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Denial  of  petition  for 

rulemaking. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  denying  a  petition 
for  rulemaking  submitted  by  the  Union 
of  Concerned  Scientists  (PRM-50-72). 
The  petitioner  requested  that  the  NRC 
revise  its  regulations  to  require  nuclear 
power  plant  licensees  to  submit  the 
performance  indicator  (PI)  information 
needed  for  the  NRC's  Reactor  Oversight 
Process  (ROP).  Currently,  licensees  are 
submitting  the  PI  information  needed 
for  the  ROP  on  a  voluntary  basis.  The 
current  volimtary  program  meets  the 
NRC's  regulatory  needs.  If 
circumstances  change  in  the  future  (for 
example,  if  licensees  decide  to  stop 
submitting  the  information  voluntarily) 
the  NRC  can  reevaluate  its  position  on 
whether  a  rulemaking  or  other 
regulatory  action  is  necessary  at  that 
time.  The  rulemaking  requested  by  the 
petition  might  enhance  public 
confidence  to  some  degree  by  making 
the  NRC  appear  more  authoritative  in 
the  view  of  some  individuals.  However, 
it  would  consume  resources  to  develop 
a  rulemaking  to  codify  the  current 
practice,  even  though  the  current 
voluntary  program  meets  the  NRC's 
regulatory  needs.  Furthermore,  if  the 
current  practice  were  codified,  any 
futiue  changes  in  the  definitions  or 
guidance  for  reporting  PI  information 
might  be  more  difficult,  use  greater 
resources,  and  consume  more  time,  as 
compared  with  changing  a  voluntary 
program. 

ADDRESSES:  Copies  of  the  petition  for 
rulemaking,  the  public  comments 
received,  and  the  NRC's  letter  of  denial 


to  the  petitioner  may  be  examined,  and/ 
or  copied  for  a  fee,  at  the  NRC's  Public 
Document  Room,  located  at  One  White 
Flint  North,  11555  Rockville  Pike  (first 
floor),  Rockville,  Maryland.  These 
documents  are  also  available 
electronically  at  the  NRC's  Public 
Electronic  Reading  Room  on  the  Internet 
at  http://www.nrc.gov/reading-rm/ 
adams.html.  From  this  site,  the  public 
can  gain  entry  into  the  NRC's 
Agencywide  Document  Access  and 
Management  System  (ADAMS),  which 
provides  text  and  image  files  of  NRC's 
public  documents.  For  further 
information  contact  the  PDR  Reference 
staff  at  1  (800)  397-4209,  (301)  415- 
4737  or  by  email  to  pdr@nrc.gov. 
FOR  FURTHER  INFORMATK)N  CONTACT: 
Dennis  P.  Allison,  Office  of  Nuclear 
Reactor  Regulation,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  telephone  (301)  415- 
1178,  e-mail  address  dpa@nrc.gov. 
SUPPLEMENTARY  INFORMATION: 

The  Petition 

The  NRC  published  a  notice  of  receipt 
of  a  petition  for  rulemaking  and  request 
for  public  comments  in  the  Federal 
Re^er  on  March  5,  2001  (66  FR 
13267).  The  comment  period  closed  on 
May  21,  2001.  The  petition  requested 
that  the  NRC  revise  its  regulations  to 
require  that  nuclear  power  plant 
licensees  submit  the  PI  information 
needed  for  the  ROP.  The  petition 
acknowledged  that  licensees  are  now 
submitting  this  information  on  a 
voluntary  basis.  It  also  noted  that  PI 
information  is  an  important  part  of  the 
ROP.  The  petitioner  stated  that  the  NRC 
should  require  PI  information  in  order 
to  appear  more  authoritative  and 
enhance  public  confidence.  The 
petitioner  also  argued  that  currently,  if 
one  or  two  plants  stop  providing  PI 
information,  the  NRC  can  compensate 
by  performing  more  inspection  but  it  is 
not  clear  that  NRC  will  have  the 
resources  to  compensate  if  many  plants 
stop  providing  PI  information  in  die 
future. 

Public  Comments  on  the  Petition 

None  of  the  three  public  comment 
letters  received  supported  the  petition. 
The  Nuclear  Energy  Institute  (NEI) 
contended  there  is  no  indication  that  a 
problem  exists  necessitating  the 
requested  rulemaking.  Further,  NEI 
indicated  that  licensees  are  already 


required  to  report  or  collect  almost  all 
of  the  information  used  to  develop  the 
Pis.  Finally,  NEI  stated  that  if  PI 
information  were  not  reported  by 
licensees,  no  unique  and  undue  burden 
would  be  placed  on  NRC  inspection 
resources.  Exelon  Corporation 
submitted  a  letter  that  supported  NEI's 
comments.  Robert  Leyse  submitted  a 
letter  that  did  not  incUcate  whether  the 
petition  should  be  granted  or  denied. 

NRC  Evaluation  of  the  Petition 

The  NRC  has  evaluated  the 
advantages  and  disadvantages  of  the 
rulemaking  requested  by  the  petition,  as 
follows. 

(1)  h4aintaining  Safety:  The  requested 
rulemaking  would  not  affect  safety  for 
the  following  reasons.  CurrenUy, 
licensees  are  submitting  the  PI 
information  needed  for  the  ROP  on  a 
voluntary  basis.  The  current  volimtary  ' 
program  meets  the  NRC's  regulatory 
needs.  If  circumstances  change  in  the 
future  (for  example,  if  licensees  decide 
to  stop  submitting  the  information 
voluntarily)  the  NRC  can  reevaluate  its 
position  on  whether  a  rulemaking  or 
other  regulatory  action  is  necessary  at 
that  time.  The  options  available  would 
include:  imposition  of  mandatory 
reporting  requirements  by  rulemaking  or 
order;  request  for  information  under 
oath  or  affirmation  under  10  CFR 
50.54(f);  direct  gathering  of  PI 
information  by  inspection;  and/or 
additional  inspection  of  basic 
cornerstone  areas.  If  necessary,  during 
the  time  it  would  take  to  implement  one 
of  these  options,  the  NRC  could  gather 
sufficient  information  to  continue  the 
ROP  using  modest  inspection  resources. 

(2)  Enhancing  Public  Confidence:  The 
requested  rulemaking  might  enhance 
public  confidence  to  some  degree  by 
making  the  NRC  appear  more 
authoritative  in  the  view  of  some 
individuals.  There  would  be  no  change, 
however,  in  the  public  availability  of 
the  PI  information  because  it  Is  already 
being  made  publicly  available. 

(3)  Improving  Efficiency  and 
Effectiveness:  The  requested  rulemaking 
woiUd  result  in  a  decrease  in  the 
efficiency  and  effectiveness  of  the  NRC's 
use  of  resources  for  the  following 
reasons.  The  requested  rulemaking 
woidd  consxune  resources  to  develop  a 
rulemaking  to  codify  the  current 
practice,  even  though  the  current 
voluntary  program  meets  the  NRC's 
regulatory  needs.  Furthermore,  the 
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guidance  and  definitions  used  in 
reporting  PI  information  are  adjusted 
from  time  to  time  based  on  experience. 
In  the  future,  changing  a  rule  and/or 
regulatory  guide  might  be  more  difficult, 
use  greater  resources,  and  consume 
more  time  than  changing  the  voluntary 
program. 

(4)  Reducing  Unnecessary  Regulatory 
Burden:  The  requested  rulemaking 
would  not  affect  the  regulatory  burden 
on  licensees  because  the  PI  information 
needed  for  the  ROP  is  already  being 
provided  on  a  voluntary  basis  by  all 
licensees. 

Reasons  for  Denial 

The  Commission  is  denying  the 
petition  based  on  this  evaluation. 
Currently,  licensees  are  submitting  the 
PI  information  needed  for  the  ROP  on  a 
voluntary  basis.  The  current  voluntary 
program  meets  the  NRC's  regulatory 
needs.  If  circimistances  change  in  the 
fut\ire  (for  example,  if  licensees  decide 
to  stop  submitting  the  information 
voluntarily)  the  NRC  can  reevaluate  its 
position  on  whether  a  rulemaking  or 
other  regulatory  action  is  necessary  at 
that  time.  The  requested  rulemaking 
might  enhance  public  confidence  to 
some  degree  by  making  the  NRC  appear 
more  authoritative  in  the  view  of  some 
individuals.  However,  it  would 
consimie  resources  to  develop  a 
rulemaking  to  codify  the  cvirrent 
practice,  even  though  the  current 
voluntary  program  meets  the  NRC's 
regulatory  needs.  Fxuthermore,  if  the 
current  practice  were  codified,  any 
futiue  changes  in  the  definitions  or 
guidance  for  reporting  PI  information 
might  be  more  difficult,  use  greater 
resources,  andconsume  more  time,  as 
compared  with  changing  a  voluntary 
program. 

For  these  reasons,  the  Commission 
denies  the  petition. 

Dated  at  Rcx:kville,  Maryland,  this  13th  day 
of  September,  2002. 

For  the  Nuclear  Regulatory  Commission. 
Annette  Vietti-Cook, 
Secretary  of  the  Commission. 
[FR  Doc.  02-23812  Filed  9-1&-02;  8:45  am] 

BIUJNG  CODE  7590-«1-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  2001-NE-48-AD] 

RiN2120-AA64 

Airworthiness  Directives;  Hartzell 
Propeller  Inc.,  Model  HC-C2YR-4CF 
Propellers 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  The  Federal  Aviation 
Administration  (FAA)  proposes  to  adopt 
a  new  airworthiness  directive  (AD)  that 
is  applicable  to  Hartzell  Propeller  Inc. 
model  HC-C2YR-4CF  propellers.  This 
proposal  would  require  the  reduction  of 
the  original  hub  and  blades  certified 
service  (fatigue)  life  from  unlimited 
hours  to  2,000  hours.  This  proposal  is 
prompted  by  a  reevsiluation  by  Hartzell 
Propeller  Inc.  of  the  original  hub  and 
blades  service  life  certification 
calculations.  The  actions  specified  by 
the  proposed  AD  are  intended  to 
prevent  fatigue  failuire  of  the  original 
propeller  hub  and  blades  which  may 
result  in  loss  of  airplane  control. 
DATES:  Comments  must  be  received  by 
October  21.  2002. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federd  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Coimsel, 
Attention:  Rules  Docket  No.  2001-NE- 
48-AD,  12  New  England  Executive  Park, 
Burlington,  MA  01803-5299.  Comments 
may  be  inspected  at  this  location,  by 
appointment,  between  8:00  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  Comments  may 
also  be  sent  via  the  Internet  using  the 
following  address:  "9-ane- 
adcomment®faa.gov".  Comments  sent 
via  the  Internet  must  contain  the  docket 
number  in  the  subject  line.  The  service 
information  referenced  in  the  proposed 
rule  may  be  obtained  from  Hartzell 
Propeller  Inc.,  Technical  Publications 
Department,  One  Propeller  Place,  Piqua, 
OH  45356;  telephone  (937)  778-4200; 
fax  (937)  778-4391.  This  information 
may  be  examined,  by  appointment,  at 
the  FAA,  New  England  Region,  Office  of 
the  Regional  Counsel,  12  New  England 
Executive  Park,  Burlington,  MA. 
FOR  FURTHER  INFORMATK)N  CONTACT: 
Tomaso  DiPaolo,  Aerospace  Engineer, 
Chicago  Aircraft  Certification  Office, 
FAA,  Small  Airplane  Directorate,  2300 
East  Devon  Avenue,  Des  Plaines,  IL 


60018,  telephone  (847)  294-7031;  fax 
(847) 294-7834. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
shoiUd  identify  the  Rides  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
commimications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  action  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
^environmental,  and  energy  aspects  of 
"the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
simmiarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Dodcet. 

Commenters  vsrishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Conmients  to 
Docket  Number  2001-NE-48-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Regional  Coimsel,  Attention: 

Rules  Docket  No.  2001-NE-48-AD, 
12  New  England  Executive  Park, 
Burlington,  MA  01803-5299. 

Discussion 

The  FAA  and  Hartzell  Propeller  Inc. 
have  received  reports  of  several  engine 
crankshaft  failures  on  Sky  International 
Inc.  (Pitts)  S-2S  and  S-2B  airplanes, 
which  are  manufactured  by  Aviat 
Aircraft  Inc.  of  Afton,  WY.  Hartzell 
Propeller  Inc.  reevaluated  the  service 
(fatigue)  life  of  the  original  propeller 
hubs  part  number  (P/N)  D-6522-1  or  D- 
2201-16  and  blades  P/N  FC8477A-4 
installed  in  the  model  HC-C2YR-4CF 
propellers.  Hartzell  has  reduced  the 
certified  service  (fatigue)  life  of  these 
original  propeller  hubs  and  blades  from 
unlimited  hours  to  2,000  hours. 
Exceeding  these  life  limits  could  result 
in  fatigue  feilure  of  the  hubs  or  blades 
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which  may  result  in  loss  of  airplane 
control.  The  2,000-hour  life  limit  is 
documented  in  the  Airworthiness 
Limitations  section  of  HartzeU  Manual 
113B.  *^ 

FAA's  Determination  of  an  Unsafe 
Condition  and  Proposed  Actions 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Hartzell  Propeller  Inc. 
model  HC-C2YR-4CF  propellers  of  the 
same  type  design,  the  proposed  AD 
would  require  the  reduction  of  the 
propeller  hubs  P/N  D-6522-1  or  D- 
2201-16  and  blades  P/N  FC8477A-4 
certified  service  (fatigue)  life  from 
unlimited  hours  to  2,000  hours. 

Economic  Analjrsis 

There  are  approximately  377 
propellers  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
300  propellers  installed  on  airplanes  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  6  work  hours  per 
propeller  to  do  the  proposed  actions, 
and  that  the  average  labor  rate  is  $60  per 
work  hour.  The  approximate  cost  of  a 
new  hub  and  blades  is  $9,000.  Based  on 
these  figures,  the  total  cost  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $2,808,000. 

Regulatory  Anal3rsi8 

This  proposed  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132,  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  proposed  rule. 

For  the  reasons  discussed  above,  1 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 


List  of  Sul^ects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113. 44701. 

139.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Hartzell  Propeller  Inc.:  Docket  No.  2001- 
NE-48-AD. 

Applicability 

This  airworthiness  directive  (AD)  is 
applicable  to  Hartzell  Propeller  Inc.  model 
HC-C2YR-4CF  propellers  with  propeller 
hubs  part  number  (P/N)  D-6522-1  or  D- 
2201-16  and  propeller  blades  P/N  FC8477A- 
4,  installed  on  Sky  International  Inc.  (Pitts) 
S-2S  and  S-2B  airplanes  with  Textron 
Lycoming  model  AEIO-540-D4A5  engines. 

Note  1:  This  AD  applies  to  each  propeller 
identifled  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  l>een 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
propellers  that  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance 

Compliance  with  this  AD  is  required  as 
indicated,  unless  already  done. 

To  prevent  fatigue  failure  of  Hartzell 
propeller  hubs  P/N  D-6522-1  or  D-2201-16 
and  blades  P/N  FC8477A-4  which  may  result 
in  loss  of  airplane  control,  do  the  following: 

(a)  Remove  from  service  Hartzell  propeller 
hubs  P/N  D-6522-1  or  D-2201-16  and 
blades  P/N  FC8477A-4  before  exceeding 
2,000  flight  hours  and  replace  with 
serviceable  hubs  and  blades. 

(b)  After  the  effective  date  of  this  AD.  do 
not  install  any  Hartzell  propeller  hubs  P/N 
D-6522-1  or  D-2201-16  and  blades  P/N 
FC8477^-4  that  have  accumulated  2,000 
hours. 

(c)  A  propeller  hub  or  blade  from  an 
airplane  that  is  identified  in  the  applicability 
section  of  this  AD  may  not  be  removed  and 


reused  on  an  airplane  for  which  this  AD  is 
not  applicable. 

Alternative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Chicago 
Aircraft  Certification  Office  (ACQ).  Operators 
must  submit  their  request  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Chicago  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods'of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Chicago. 
ACO. 

Special  Flight  PermiU 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  2 1 . 1 99  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  done. 

Issued  in  Burlington,  Massachusetts,  on 
September  11.  2002. 
Jay  J.  Pardee, 

Manager.  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  02-23777  Filed  9-18-02:  8:45  am] 
HLUNO  COOK  4*1»-1S-P 


DEPARTMENT  OF  TRANSPORTATION 

F«d«ral  Aviation  Administration 

14  CFR  Part  39 

[DockM  No.  2001-NE-3O-AO] 

RIN  2120-AA64 

Alrworthinaas  DiractivM;  Pratt  ft 
WhKnay  JT8D-200  Swlaa  TurtMfan 
Engines 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

action:  Notice  of  proposed  rulemaking 

(NPRM). 

summary:  The  Federal  Aviation 
Administration  (FAA)  proposes  to  adopt 
a  new  airworthiness  directive  (AD)  that 
is  applicable  to  Pratt  &  Whitney  (PW) 
JT8D^200  series  turbofan  engines.  This 
proposal  would  require  initial  and 
repetitive  visual  inspections,  fluorescent 
magnetic  particle  inspections  (FMPI), 
and  fretting  wear  inspections  of  high 
pressure  compressor  (HPC)  frtsnt  hubs 
that  have  operated  with  PWA-110 
coating  in  the  interface  between  the  hub 
and  the  stage  8-9  spacer.  This  proposal 
is  prompted  by  the  discovery  of  cracked 
tierod  holes  found  during  routine 
engine  overhauls.  The  actions  specified 
by  the  proposed  AD  are  intended  to 
prevent  a  rupture  of  the  HPC  frt)nt  hub 
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that  could  result  in  an  uncontained 
engine  failure  and  damage  to  the 
airplane.   - 

DATES:  Conunents  must  be  received  by 
October  21,  2002. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  2001-NE- 
3Q-AD,  12  New  England  Executive  Park, 
Burlington,  MA  01803-5299.  Comments 
may  be  inspected  at  this  location,  by 
appointment,  between  8:00  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  Comments  may 
also  be  sent  via  the  Internet  using  the 
following  address: 
"9-ane-adcomment@faa.gov" . 
Conunents  sent  via  the  Internet  must 
contain  the  docket  number  in  the 
subject  line. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  fhim 
Pratt  &  Whitney,  400  Main  St.,  East 
Hartford,  CT  06108.  telephone  (860) 
565-6600;  fax  (860)  565-4503.  This 
information  may  be  examined,  by 
appointment,  at  the  FAA,  New  England 
Region.  Office  of  the  Regional  Counsel, 
12  New  England  Executive  Park, 
Burlington,  MA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  Spinney,  Aerospace 
Engineer,  Engine  Certification  Office. 
FAA,  Engine  and  Propeller  Directorate, 
12  New  England  Executive  Park. 
Burlington,  MA  01803-5299;  telephone 
(781)  238-7175,  fax  (781)  238-7199. 

SUPPt^MENTARY  INFORMATION: 
Comnients  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments,  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  action  may 
be  changed  in  light  of  the  comments 
received.  | 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examioation  by 
interested  persons.  A  report 
simunarizing  each  FAA-public  contact 
concerned  witb  the  substance  of  this 


proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NE-30-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Regional  Coimsel,  Attention:  Rules 
Docket  No.  2001-NE-30-AD,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299. 

Discussion 

The  FAA  has  received  reports  of 
eighteen  cracked  PW  JT8D-200  series 
HPC  fixjnt  hubs  with  PWA-110  coating 
in  the  interface  between  the  hub  and  the 
stage  8-9  spacer.  The  cracks  were 
discovered  at  engine  overhauls  after  the 
engines  had  acciunulated  as  few  as 
9,900  cycles-in-service.  The  cracks 
initiated  at  the  site  of  fi«tting  wear 
between  the  interface  of  the  stage  8-9 
spacer  and  the  HPC  front  hub.  The 
results  of  metallurgical  examination 
indicate  that  the  cracks  had  begim  to 
propagate  due  to  low-cycle  fatigue 
(LCF).  Eventually  these  cracks  could 
propagate  to  a  critical  crack  length, 
causing  a  ruptiu«  of  the  HPC  front  hub, 
which  could  result  in  an  uncontained 
engine  failiue  and  damage  to  the 
airplane.  The  FAA  has  reviewed  the 
statistical  evaluation  of  the  crack  data 
and  has  determined  that  HPC  front  hubs 
should  be  inspected  using  the  intervals 
and  procedures  outlined  in  PW  Alert 
Service  Bulletin  (ASB)  JT8D  A6430, 
dated  September  5,  2002.  This 
condition,  if  not  corrected,  could  result 
in  an  uncontained  engine  failure  and 
damage  to  the  airplane. 

Manufacturer's  Service  Information 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  PW  Alert 
Service  Bulletin  (ASB)  JT8D  A6430, 
dated  September  5,  2002,  that  describes 
procedures  for  visual,  FMPI,  and  fretting 
inspections  of  HPC  front  hubs  and 
replacement  of  the  hubs,  if  necessary. 

FAA's  Determination  of  an  Unsafe 
Condition  and  Proposed  Actions 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  PW  JT8D-200  series 
turbofan  engines,  this  proposal  would 
require  initial  and  repetitive  visual 
inspections,  FMPI's,  and  fretting  wear 


inspections  of  HPC  fitjnt  hubs  that  have 
operated  with  PWA-110  coating  in  the 
interface  between  the  hub  and  the  stage 
8-9  spacer.  The  actions  would  be 
required  to  be  done  in  accordance  with 
the  service  bulletin  described 
previously. 

Economic  Analjrsis 

There  are  approximately  2,648  PW 
JT8D-200  series  turbofan  engines  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  2,352  engines 
installed  on  airplanes  of  U.S.  registry 
would  be  affected  by  this  proposed  AD. 
The  FAA  also  estimates  that  it  would 
take  approximately  6  work  hours  per 
engine  to  perform  the  proposed 
inspection,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Based  on 
these  figiues,  the  total  cost  of  the  initial 
inspection  to  U.S.  operators  is  estimated 
to  be  $846,720. 

Regulatory  Analjrsis 

This  proposed  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132,  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  proposed  rule. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  inl4  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regidations 
(14  CFR  pari  39)  as  follows: 
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PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Pratt  and  Whitney:  Docket  No.  2001-NE-3O- 
AD. 

Applicability 

This  airworthiness  directive  (AD)  is 
applicable  to  Pratt  &  WhiUiey  (PW)  JT8D- 
209.  -217,  -217A,  217C,  and  -219  series 
turbofan  engines  that  have  high  pressure 
compressor  (HPC)  front  hubs  installed  that 
have  operated  with  FWA-110  coating  in  the 
interface  between  the  HPC  front  hub  and  the 
stage  8-9  spacer  (PWA-110  coating  applied 
to  either  the  spacer  or  the  hub)  and  were 
manufactured  after  June  1, 1988.  These 
engines  are  installed  on,  but  not  limited  to 
McDonnell  Douglas  MD-80  series  airplanes. 

Note  1:  This  AD  applies  to  each  engine 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
engines  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance 

Compliance  with  this  AD  is  required  as 
indicated,  unless  already  done.  To  prevent  a 
rupture  of  the  HPC  front  huh,  that  could 
result  in  an  uncontained  engine  failure  and 
damage  to  the  airplane,  do  the  following: 

Inspect  Hubs 

(a)  Strip  the  protective  coating,  visually 
inspect  for  fretting  wear,  fluorescent 
magnetic  particle  inspect  (FMPI),  reidentify 
and  replate  HPC  front  hubs  and  the  stage  8- 
9  spacers  and  replace  if  necessary  in 
accordance  with  the  accomplishment 
instructions  of  Pratt  &  Whitney  Alert  Service 
Bulletin  (ASB)  JT8D  A6430,  dated  September 
5,  2002,  as  follows: 

(1)  For  HPC  front  hubs  with  fewer  than 
17,000  total  cycles-in-service  (CIS)  on  the 
efrecUve  date  of  this  AD,  inspect  at  the  first 
shop  visit  afier  accumulating  9,000  total  CIS 
or  before  accumulating  18,000  total  CIS, 
whichever  occurs  first. 

(2)  For  HPC  front  hubs  with  greater  than 
or  equal  to  17,000  total  CIS  but  less  than 
19,000  total  CIS  on  the  effective  date  of  this 
AD,  inspect  at  the  next  shop  visi^ot  to 
exceed  1,000  CIS  from  the  effective  date  of 
this  AD  or  19,500  total  QS,  whichever  occurs 
first. 


(3)  For  HPC  front  hubs  with  greater  than 
or  equal  to  19,000  total  CIS  on  the  efi'ective 
date  of  this  AD,  inspect  within  500  CIS  from 
the  effective  date  of  this  AD. 

RepetitiTe-IiispeGtions 

(b)  Thereafter,  strip  the  protective  coating, 
visually  inspect  for  freUing  wear,  FMPI  and 
replate  HPC  front  hubs  and  replace  if 
necessary  in  accordance  with  the 
accomplishment  instructions  of  Pratt  & 
Whitney  Alert  Service  Bulletin  (ASB)  JT8D 
A6430,  dated  September  5,  2002,  at  intervals 
not  to  exceed  6,500  QS  since  the  last 
inspection 

Optional  Terminating  Actioa 

(c)  Installation  of  a  Nickel-Cadmium  plated 
HPC  front  hub  that  has  never  operated  with 
PWA-110  coating  in  the  interface  between 
the  HPC  front  hub  and  the  stage  8-9  spacer 
and  a  Nickel-Cadmium  or  Electroless  Nickel 
plated  spacer  is  an  optional  terminating 
action  for  the  inspections  of  paragraphs  (a) 
and  (b)  of  this  AD. 

Definitions 

(d)  For  the  purposes  of  this  AD,  a  shop 
visit  is  defined  as  an  engine  removal,  where 
engine  maintenance  entails  separation  of 
pairs  of  major  engine  flanges  or  the  removal 
of  a  disk,  hub.  or  spool  at  a  maintenance 
facility,  regardless  of  other  planned 
maintenance,  except  as  follows: 

(1)  Engine  removal  for  the  purpose  of 
performing  field  maintenance  type  activities 
at  a  maintenance  facility  in  lieu  of 
performing  them  on-wing  is  not  a  "shop 
visit". 

(2)  Separation  of  flanges  of  the  Combustion 
Chamber  and  Turbine  Fan  Duct  Assembly 
(split  flanges)  for  the  purpose  of  accessing 
non-rotating  accessory  hardware  is  not  a 
"shop  visit". 

(3)  Separation  of  flanges  for  the  purpose  of 
shipment  without  subsequent  internal 
maintenance  is  not  a  "shop  visit". 

Alternative  Methods  of  Compliance 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office  (ECO).  Operators  must 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  ECO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  ECO. 

Special  Flight  Permito 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  done. 


Issued  in  Burlington,  Massachusetts,  on 
September  10,  2002. 
lay  J.  Pardee, 

Manager,  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service. 

(FR  Doc.  02-23776  Filed  9-18-02;  8:45  am) 
■ajJNQ  COOC  4t10-19-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Admlnlatratlon 

14  CFR  Part  71 

[Airapeoe  Dectot  No.  02-AQL-18] 

Propoaad  EatabHahmant  of  Claaa  D 
Alrapaoa;  Sparta,  Wl;  Propoaad 
Modification  of  Claaa  E  Alrapaca; 
Sparta,  Wl 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  ndemaking. 

SUMMARY:  This  dociunent  proposes  to 
establish  Class  D  airspace  at  Sparta,  Wl, 
and  modify  Class  E  airspace  at  Sparta, 
Wl.  Area  Navigation  (RNAV)  Standard 
Instrument  Approach  Procediu^s 
(SIAPS)  to  Runways  (RWYS)  11.  and  29, 
have  been  developed  for  the  Sparta/Fort 
McCoy  Airport.  Controlled  airspace 
extending  upward  from  the  surface  of 
the  earth  is  needed  to  contain  aircraft 
executing  these  approaches.  This  action 
would  establish  a  radius  of  Class  D 
airspace,  and  increase  the  existing  area 
of  Class  E  airspace  for  Sparta/Fort 
McCoy  Airport. 

EFFECTIVE  DATES:  Comments  must  be 
received  on  or  before  October  30,  2002. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Regional  Counsel,  AGL-7,  Rules  Docket 
No.  02-AGL-15,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois  60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Coimsel, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines, 
Illinois.  An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Afr  Traffic  Division,  Airspace 
Branch,  Federal  Aviation 
Administration,  2300  Devon  Avenue, 
Des  Plaines,  Illinois. 
FOR  FtiRTHER  INFORMATION  CONTACT: 
Denis  C.  Biuke,  Air  Traffic  Division, 
Airspace  Branch,  AGL-S20,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
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by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Commimications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  document  must 
submit  with  those  comments  a  self- 
addressed,  stamped  postcard  on  which 
the  following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  02- 
AGI^IS."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  document  may  be  changed  in 
light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket, 
FAA,  Great  Lakes  Region,  Office  of  the 
Regional  Coimsel,  2300  East  Devon 
Avenue,  Des  Plaines,  IlUnois,  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-230,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591.  or 
by  calling  (202)  267-3484. 
Commimications  must  identify  the 
docket  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  application 
procedures.  | 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  14  CFR  part  71  to 
establish  Class  D  airspace  and  modify 
Class  E  airspace  at  Sparta,  WI,  by 
establishing  a  radius  of  Class  D  airspace 
and  modifying  Class  E  airspace  for  the 
Sparta/Fort  McCoy  Airport.  Controlled 
airspace  extending  upward  from  the 
siirface  of  the  earth  is  needed  to  contain 
aircraft  executing  instrument  approach 


procedures.  The  area  would  be  depicted 
on  appropriate  aeronautical  charts. 
Class  D  airspace  designations  are 
published  in  paragraph  5000,  and  Class 
E  airspace  areas  extending  upward  from 
700  feet  or  more  above  the  surface  of  the 
earth  are  published  in  paragraph  6005, 
of  FAA  Order  7400.9J  dated  August  31 
2001,  and  effective  September  16,  2001, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  D  and  Class  E 
airspace  designations  listed  in  this 
document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  8involves  an 
establishment  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore  this,  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procediues  (44 
FR  11034:  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  nUe  will 
not  have  a  significant  economic  impact 
on  a  substantial  nvunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows:  _ 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565.  3  CFR,  1959- 
1963  Comp.,  p.  389. 

S71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9J,  Airspace 
Designations  and  Reporting  Points, 
dated  August  31,  2001,  and  effective 
September  16,  2001,  is  amended  as 
follows: 


Pamgmph  5000    Class  D  airspace 


AGLWID    Sparta,  WI  (New] 

Sparta,  Sparta/Fort  McCoy  Airport,  WI 
(Lat.  43''57'30''  N.,  long.  90°44'16'  W.) 
That  airspace  extending  upward  from  the 
surface  top  and  including  3,300  feet  MSL 
within  a  4.0-mile  radius  of  the  Sparta/Fort 
McCoy  Airport.  This  Class  D  airspace  area  is 
effective  during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 


Paragraph  6005    Class  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGL  WI  E5    Sparta,  WI  [Revised] 

Sparta,  Sparta/Fort  McCoy  Airport,  WI 
(Lat.  43°57'30''  N.,  long.  90°44'16''  W.) 

McCoy  NDB 
(Lat.  43°56'16"  N..  Jong.  90°38'31''  W.) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.5-mile 
radius  of  the  Sparta  Fort  McCoy  Airport  and 
within  3.8  miles  each  side  of  the  097°  bearing 
from  the  McCoy  NDB,  extending  from  the 
6.5-mile  radius  to  7  miles  east  of  the  NDB. 
*****  ^ 

Issued  in  Des  Plaines.  Illinois  on  August 
22,2002. 

Nancy  B.  Shehon, 
Manager,  Air  Traffic  Division. 
[FR  Doc.  02-23830  Filed  9-18-02;  8:45  am] 

BIUJNG  CODE  4S10-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  02-AGL-14] 

Proposed  IModificatlon  of  Class  E 
Airspace;  Columbus,  OH 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  proposes  to 
modify  Class  E  airspace  at  Columbus, 
OH,  Standard  Instrument  Approach 
Procedvires  (SIAPS)  have  been 
developed  for  Darby  Dan  Airport. 
Controlled  airspace  extending  upward 
from  700  feet  or  more  above  the  surface 
of  the  earth  is  needed  to  contain  aircraft 
executing  these  approaches.  This  action 
would  increase  the  area  of  the  existing 
controlled  airspace  for  Port  Columbus 
International  Airport. 
DATES:  Comments  must  be  received  on 
or  before  October  30,  2002. 


Federal  Register /Vol.  67,  No.  182 /Thursday.  September  19.  2002  /  Proposed  Rnles  59031 


ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Regional  Coimsel,  AGL-7,  Rules  Docket 
No.  02-AGL-14,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois  60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines, 
Illinois.  An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Air  Traffic  Division,  Airspace 
Branch,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois. 

FOR  FURTHER  INFORMATION  CONTACT: 

Denis  C.  Burke,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy -related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  document  must 
submit  with  those  comments  a  self- 
addressed,  stamped  postcard  on  which 
the  following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  02- 
AGL-14."  The  postcard  will  be  date/ 
time  stamped  and  retiuned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  action  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket,  FAA, 
Great  Lakes  Region,  Office  of  the 
Regional  Counsel,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois,  both 
before  and  after  the  closing  date  for     '^ 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
mlemaking  will  be  filed  in  the  docket. 


AvaUability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rideinaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-230.  800  Independence 
Avenue,  SW.,  Washington,  DC  20591,  or 
by  calling  (202)  267-3484. 
Commimications  must  identify  the 
docket  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2 A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  14  CFR  part  71  to  modify 
Class  E  airspace  at  Columbus,  OH,  for 
Darby  Dan  Airport.  Controlled  airspace 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  is  needed 
to  contain  aircraft  executing  instrument 
approach  procedures.  The  area  would 
be  depicted  on  appropriate  aeronautical 
charts.  Class  E  airspace  areas  extending 
upward  from  700  feet  or  more  above  the 
surface  of  the  earth  are  published  in 
paragraph  6005  of  FAA  Order  7400.9J 
dated  August  31,  2001,  and  effective 
September  16,  2001,  which  is 
incorporated  by  reference  in  14  CFR 
71.  l!  llie  Class  E  designations  listed  in 
this  document  would  be  published 
subsequentiy  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  oidy  involves  an 
establishment  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore  this,  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Adininistration  proposes  to 
amend  14  CFR  part  71  as  follows: 


PART  71-4>ESIQNAT10N  OF  CLASS  A. 
CLASS  B.  CLASS  C.  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103.  40113. 
40120;  E.O.  18054,  24  FR  9565.  3  CFR.  1959- 
1963  Comp..  p.  389. 

171.1    [Amended] 

2.  The  in  corporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9J,  Airspace 
Designations  and  Reporting  Points, 
dated  August  31,  2001,  and  effective 
September  16,  2001,  is  amended  as 
follows: 


Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGLOHES    Columbus,  OH  (REVISED) 

Columbus,  Port  Columbus  International 
Airport,  OH 

(Ut.  39''59'53'  N.,  long.  82''53'3r  W.) 
Columbus,  Rickenbacker  Airport,  OH 

(Lat.  39°48'50'  N..  long.  82''55'40'  W.) 
Columbus,  Ohio  State  University  Airport,  OH 

(Ut.  40''04'47'  N.,  long.  83°04'23'  W.) 
Columbus,  Bolton  Field  Airport,  OH 

(Ut.  39''54'04''  N..  long.  84''08'13"  W.) 
Columbus,  Darby  Dan  Airport,  OH 

(Ut.  39056'31'  N..  long.  83''12'18"  W.) 
Lancaster,  Fairfield  County  Airport.  OH 

(Ut.  39''45'20'  N.,  long.  82''39'26'  W.) 
Don  Scott  NDB 

(Ut.  40°04'49'  N.,  long.  83''04'44"  W.) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7-mile  radius 
of  Port  Columbus  International  Airport  and 
within  a  7-niile  radius  of  Rickenbacker 
Airport,  and  within  a  6.5-mile  radius  of  the 
Ohio  State  University  Airport,  and  within  3 
miles  either  side  of  the  091°  bearing  from  the 
E>on  Scott  NDB  extending  from  the  6.5-mile 
radius  to  9.8  miles  east  of  the  NDB  and 
within  a  7.4-mile  radius  of  Bolton  Field 
Airport  and  within  a  6.4-mile  radius  of 
Fairfield  County  Airport  and  within  a  6.5- 
mile  radius  of  Darby  Dan  Airport  excluding 
that  airspace  within  the  London.  OH  Class  E 
airspace  area. 
***** 

Issued  in  Des  Plaines,  Illinois  on  August 
22,  2002. 

Nancy  B.  Shelton, 

Manager,  Air  Traffic  Division,  Great  Lakes 
Region. 

[FR  Doc.  02-23828  Filed  »-18-02;  8:45  am] 
BNJjMO  coot  4S10-1S-«I 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Docl(et  No.  02-AGL-13] 

Proposed  Modification  of  Class  E 
Airspace;  Dayton,  OH 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  proposes  to 
modify  Class  E  airspace  at  Dayton,  OH. 
Standard  Instrument  Approach 
Procedures  (SLAPS)  have  been 
developed  for  James  M  Cox  Dayton 
International  Airport.  Controlled 
airspace  extending  upward  from  700 
feet  or  more  above  the  surface  of  the 
earth  is  needed  to  contain  aircraft 
executing  these  approaches.  This  action 
wotdd  increase  the  area  of  the  existing 
controlled  airspace  for  James  M  Cox 
Dayton  International  Airport. 
DATES:  Comments  must  be  received  on 
or  before  October  30,  2002. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Regional  Counsel.  AGL-7.  Rules  Docket 
No.  02-AGL-13.  2300  East  Devon 
Avenue,  Des  Plaines.  Ulinois  60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines, 
Illinois.  An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Air  Traffic  Division.  Airspace 
Branch,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois. 
FOR  FURTHER  INFORMATION  CONTACT: 
Denis  C.  Burke,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
enviroimiental,  and  energy -related 
aspects  of  the  proposal. 
Commimications  should  identify  the 


airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  document  must 
submit  with  those  comments  a  self- 
addressed,  stamped  postcard  on  which 
the  following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  02- 
AGL-13."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  action  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket,  FAA, 
Great  Lakes  Region,  Office  of  the 
Regional  Counsel,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois,  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-230,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591,  or 
by  calling  (202)  267-3484. 
Communications  must  identify  the 
docket  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2 A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  14  CFR  part  71  to  modify 
Class  E  airspace  at  Dayton,  OH,  for 
James  M  Cox  Dayton  Intemational 
Airport.  Controlled  airspace  extending 
upward  from  700  feet  or  more  above  the 
surface  of  the  earth  is  needed  to  contain 
aircraft  executing  instnmient  approach 
procedures.  The  area  would  be  depicted 
on  appropriate  aeronautical  charts. 
Class  E  airspace  areas  extending  upward 
from  700  feet  or  more  above  the  siirface 
of  the  earth  are  published  in  paragraph 
6005  of  FAA  Order  7400.9J  dated 
August  31,  2001,  and  efi'ective 
September  16,  2001.  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  designations  listed  in 
this  document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 


establishment  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procediu«s  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by^  reference. 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A. 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.0. 10854.  24  FR  9565,  3  CFR.  1959- 
1963  Comp..  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9J,  Airspace 
Designations  and  Reporting  Points, 
dated  August  31,  2001,  and  effective 
September  16,  2001,  is  amended  as 
follows: 


Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGL  MI  E5  Dayton.  OH  [Revised] 

That  airspace  extending  upward  from  700 
feet  above  the  surface  bounded  by  a  line 
beginning  at  lat.  39°59'00''  N..  long.  83°40'0(r 
W.,  to  lat.  39°55'00''  N..  long.  83°37'0O'  W., 
to  lat.  39°45'00'  N..  long.  83°43'00'  W.,  to  lat. 
39°39'00'  N.,  long.  84°07'00'  W.,  to  lat. 
39°45'00'  N.,  long.  84°24'00''  W.,  to  lat. 
39''49'00'  N.,  long.  84''27'00''  W.,  to  lat. 
40°04'06"  N.,  long.  84°17'45'  W.,  to  the  point 
of  beginning. 
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Issued  in  Des  Plaines.  Illinois  on  August 
22,  2002. 

Nancy  B.  Shelton, 

Manager,  Air  Traffic  Division,  Great  Lakes 
Region. 

[PR  Doc.  02-23829  Filed  9-18-02;  8:45  am] 
BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38CFRPan4 
RIN  2900-AK86 

Schedule  for  Rating  Disabilities: 
Evaluation  of  Tinnitus 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  to 
amend  the  Department  of  Veterans 
Affairs  (VA)  Schedule  for  Rating 
Disabilities  to  state  more  explicitly  the 
method  of  evaluation  of  tinnitus  under 
diagnostic  code  6260  in  the  portion  of 
the  rating  schedule  that  addresses 
evaluation  of  disabilities  of  the  ear.  The 
intended  effect  of  this  action  is  to  codify 
current  standard  VA  practice  by  stating 
that  recurrent  tinnitus  will  be  assigned 
only  a  single  10-percent  evaluation, 
whether  it  is  perceived  in  one  ear,  both 
ears,  or  somewhere  in  the  head. 
DATES:  Comments  must  be  received  by 
VA  on  or  before  November  18,  2002. 
ADDRESSES:  Mail  or  hand-deliver 
written  comments  to:  Director.  Office  of 
Regulations  Management  (02D), 
Department  of  Veterans  Afiiairs,  810 
Vermont  Ave.,  NW.,  Room  1154, 
Washington,  DC  20420;  or  fax  conunents 
to  (202)  273-9289;  or  e-mail  comments 
to  OGCRegulations@maiI.va.gov. 
Comments  should  indicate  that  they  are 
submitted  in  response  to  "RIN  2900- 
AK86."  All  comments  received  will  be 
available  for  public  inspection  in  the 
OfBce  of  Regulations  Management, 
Room  1158,  between  the  hours  of  8  a.m. 
and  4:30  p.m.,  Monday  through  Friday 
(except  holidays). 
FOR  FURTHER  INFORMATKW  CONTACT: 
CaroU  McBrine,  M.D.,  Consultant, 
Regulations  Sta^  (211A),  Compensation 
and  Pension  Service,  Veterans  Benefits 
Administration,  Department  of  Veterans 
"  Affairs,  810  Vermont  Ave.,  NW., 
Washington,  DC  20420,  (202)  273-7210. 
SUPPLEMENTARY  INFORMATION:  This 
document  proposes  to  amend  the 
Department  of  Veterans  Affairs  (VA) 
Schedule  for  Rating  Disabilities  (the 
rating  schedule)  to  state  more  explicitly 
the  method  of  evaluation  of  recurrent 
tiimitus,  diagnostic  code  6260,  in  §4.87, 
the  portion  of  the  rating  schedule  that 


addresses  evaluation  of  disabilities  of 
the  ear.  The  current  rating  schedule 
directs  that  recurrent  tinnitus  be 
evaluated  at  10  percent.  A  note  under 
diagnostic  code  6260  indicates  that  a 
separate  evaluation  for  tinnitus  may  be 
combined  with  an  evaluation  imder 
other  diagnostic  codes  for  hearing 
impairment  or  certain  diseases  of  the 
ear,  except  when  tinnitus  supports  an 
evaluation  under  one  of  those  diagnostic 
codes.  Recently,  VA  has  received  claims 
for  two  separate  evaluations  for  tinnitus 
in  the  same  individual,  one  for  each 
side,  when  recurrent  tinnitus  is 
perceived  bilaterally.  To  avoid  any 
possible  misunderstanding,  VA  is 
proposing  to  amend  the  rating  schedule 
to  definitively  state  that  reciirrent 
tinnitus  is  assigned  only  one  evaluation 
whether  it  is  perceived  in  one  ear,  both 
ears,  or  an  indeterminate  site  in  the 
head.  This  amendment  involves  no 
substantive  change  and  is  consistent 
with  current  practice. 

"The  Merck  Manual"  (665, 17th  ed. 
1999)  states  that  tinnitus  is  the 
perception  of  sound  in  the  absence  of  an 
acoustic  stimulus,  and  the  American 
Tinnitus  Association  defines  tiimitus  as 
the  perception  of  soimd  when  no 
external  soimd  is  present  (http:// 
www.ata.org/about_tinnitus/)- 
"Tinnitus:  Facts,  Theories,  and 
Treatments  (1982),"  published  by  tlje 
National  Academy  Press,  states  that 
tinnitiis  is  the  conscious  experience  of 
a  sound  that  originates  in  the  head  of  its 
owner  [http://boeks.nap/books/ 
0309033284/htmI). 

Tinnitus  is  classified  either  as 
subjective  tiimitus  (over  95%  of  cases) 
or  objective  tinnitus.  In  subjective  or 
"true"  tinnitus,  the  soimd  is  audible 
only  to  the  patient.  In  the  much  rarer 
objective  tinnitus  (sometimes  called 
extrinsic  tinnitus  or  "pseudo-tinnitus"), 
the  sound  is  audible  to  other  people, 
either  simply  by  listening  or  with  a 
stethoscope.  Objective  tinnitus 
commonly  has  a  definite  cause  that 
generates  the  sound,  such  as  vascular  or 
muscular  disorders.  Objective  tinnitus 
may  also  be  due  to  such  nonpathologic 
causes  as  noise  from  the 
temporomandibular  joints,  openings  of 
the  eustachian  tubes,  or  repetitive 
muscle  contractions. 

True  (subjective)  tinnitus  does  not 
originate  in  the  inner  ear,  although 
damage  to  the  inner  ear  may  be  a 
precursor  of  subjective  tinnitus.  It  is 
theorized  that  in  true  tinnitus  the  brain 
creates  phantom  sensations  to  replace 
missing  inputs  from  the  damaged  inner 
ear,  similar  to  the  brain's  creation  of 
phantom  pain  in  amputated  limbs 
(Diseases  of  the  Ear,  H.  Ludman,  and  T. 
Wright,  6th  ed.,  chapter  11;  Phantom 


auditory  perception  (tinnitus): 
mechanisms  of  generation  and 
perception,  Neuroscience  Research 
8:221-2,  P.  Jasterboff.  1990;  and 
Mechanisms  of  Tinnitus.  Allyn  and 
Bacon,  1995,  J.  Vernon  and  A.  MoUer 
(Eds)).  The  Oregon  Tinnitus  Data 
Archive  found  in  a  study  of  1630 
individuals  with  tinnitus  that  63% 
reported  tinnitus  in  both  ears  and  11% 
reported  it  as  filling  the  head  (http:// 
www.ohsu.edu/ohrc-otda/95-01/data/ 
OB.html).  Therefore,  in  the  great 
majority  of  cases,  tinnitus  is  reported  as 
either  bilateral  or  undefined  as  to  side. 

True  tinnitus,  i.e.,  the  perception  of 
sound  in  the  absence  of  an  external 
stimulus,  appears  to  arise  from  the  brain 
rather  than  the  ears.  We.  therefore, 
propose  to  state  more  explicitly  that 
recurrent  tinnitus  is  assigned  only  one 
evaluation  whether  it  is  perceived  in    . 
one  ear,  both  ears,  or  an  indeterminate 
site  in  the  head. 

To  assure  that  tinnitus  is  consistenUy 
and  correctly  evaluated,  we  propose  to 
add  a  second  note  under  diagnostic 
code  6260  directing  that  only  a  single 
evaluation  be  assigned  for  recurrent 
tinnitus,  whether  the  sound  is  perceived 
in  one  ear,  both  ears,  or  in  the  head.  We 
also  propose  to  add  a  third  note 
concerning  the  evaluation  of  objective 
tinnitus  that  would  direct  raters  not  to 
evaluate  objective  tinnitus  (in  which  the 
sound  is  audible  to  other  people  and  has 
a  definable  cause  that  may  or  may  not 
be  pathologic)  under  this  diagnostic 
code,  but  to  evaluate  it  as  part  of  any 
underlying  condition  causing  it. 

Paperwork  Reduction  Act 

This  document  contains  no  provisions 
constituting  a  collection  of  information 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501-3520). 

Regulatory  Flexibility  Act 

The  Secretary  hereby  certifies  that 
this  regulatory  amendment  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act  (RFA),  5  U.S.C.  601-612. 
This  amendment  would  not  direcUy 
affect  any  small  entities.  Only  VA 
beneficiaries  could  be  directly  affected. 
Therefore,  pursuant  to  5  U.S.C.  605(b). 
this  amendment  is  exempt  from  the 
initial  and  final  regulatory  flexibility 
analysis  requirements  of  sections  603 
and  604. 

Executive  Order  12866 

This  document  has  been  reviewed  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866. 
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Unfunded  Mandates 

The  Unfunded  Mandates  Reform  Act 
requires,  at  2  U.S.C.  1532,  that  agencies 
prepare  an  assessment  of  anticipated 
costs  and  benefits  before  developing  any 
rule  that  may  result  in  an  expenditure 
by  State,  local,  or  tribal  governments,  in 
the  aggregate,  or  by  the  private  sector  of 
$100  million  or  more  in  any  given  year. 
This  rule  would  have  no  consequential 
effect  on  State,  local,  or  tribal 
govenunents.        | 

Catalog  of  Federal  Domestic  Assistance 
Numbers 

The  Catalog  of  Federal  Domestic 
Assistance  program  nuinbers  are  64.104 
and  64.109. 

List  of  Subjects  in  38  CFR  Part  4 

Disability  benefits.  Pensions, 
Veterans. 

Approved:  June  14,  2002. 
Anthony  J.  Principi, 

Secretary  of  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  4,  subpart  B,  is 
proposed  to-be  amended  as  set  forth 
below:        f 

PART  4— SCHEDULE  FOR  RATING 
DISABILITIES      | 

1 .  The  authority  citation  for  part  4 
continues  to  read  as  follows: 

Authority:  38  U.S.C.  1155,  unless 
otherwise  noted. 

SubfMrt  B— Disability  Ratings 

2.  In  §4.87,  diagnostic  code  6260  is 
revised  to  read  as  follows: 

§  4.87    Schedule  of  rating»— ear. 

Diseases  of  the  Ear 

Rating 


6260  Tinnitus,  recurrent 


10 


Note  (1):  A  separate  evaluation  for  tinnitus 
may  be  combined  with  an  evaluation  under 
diagnostic  codes  6100,  6200,  6204,  or  other 
diagnostic  code,  except  when  tinnitus 
supports  an  evaluation  under  one  of  those 
diagnostic  codes. 

Note  (2):  Assign  only  a  single  evaluation 
for  recurrent  tinnitus,  whether  the  sound  is 
perceived  in  one  ear,  both  ears,  or  in  the 
head. 

Note  (3):  Do  not  evaluate  objective  tinnitus 
(in  which  the  sound  is  audible  to  other 
people  and  has  a  deHnable  cause  that  may  or 
may  not  be  pathologic)  under  this  diagnostic 
code,  but  evaluate  it  as  part  of  any 
underlying  condition  causing  it. 


Authority:  38  U.S.C.  1155 

[FR  Doc.  02-23784  Filed  9-18-02;  8:45  am] 
BtLUNG  CODE  B320-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[SIP  No.  UT-001-0043b,  UT-001 -0044b; 
FRL-7376-6] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  Utah; 
New  Source  Performance  Standards 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  On  January  8, 1999  and 
December  10, 1999,  the  Governor  of 
Utah  submitted  revisions  to  the  New 
Source  Performance  Standards  (NSPS) 
rules  in  Utah's  Air  Conservation 
Regulations.  We  are  proposing  to 
approve  updates  to  the  NSPS 
"Delegation  Status  of  New  Source 
Performance  Standards"  table  to 
indicate  the  State  has  been  delegated  the 
authority  to  implement  and  enforce 
NSPS  and  to  add  entries  for  newly 
delegated  NSPS.  Also,  given  that  the 
State  has  been  delegated  the  authority 
for  implementation  and  enforcement  of 
the  NSPS,  we  are  proposing  to  remove 
the  NSPS  rules  fi:om  the  Utah  SIP.  These 
actions  are  being  taken  under  sections 
110  and  111  of  the  Clean  Air  Act. 
In  the  "Rules  and  Regulations" 
section  of  this  Federal  Register,  EPA  is 
approving  the  State's  SIP  revision  as  a 
direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  SIP  revision  and 
anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  preamble  to  the  direct  final 
rule.  If  EPA  receives  no  adverse 
comments,  EPA  will  not  take  further 
action  on  this  proposed  rule.  If  EPA 
receives  adverse  comments,  EPA  will 
withdraw  the  direct  final  rule  and  it  will 
not  take  effect.  EPA  will  address  all 
public  comments  in  a  subsequent  final 
rule  based  on  this  proposed  rule.  EPA 
will  not  institute  a  second  comment 
period  on  this  action.  Any  parties 
interested  in  commenting  must  do  so  at 
this  time.  Please  note  that  if  EPA 
receives  adverse  comment  on  an 
amendment,  paragraph,  or  section  of 
this  rule  and  if  that  provision  may  be 
severed  from  the  remainder  of  the  rule, 
EPA  may  adopt  as  final  those  provisions 
of  the  rule  that  are  not  the  subject  of  an 
adverse  comment. 

DATES:  Comments  must  be  received  in 
writing  on  or  before  October  21,  2002. 


ADDRESSES:  Written  comments  may  be 
mailed  to  Richard  R.  Long,  Director,  Air 
and  Radiation  Program,  Mailcode  SP- 
AR, Environmental  Protection  Agency 
(EPA),  Region  8,  999  18th  Street,  Suite 
300,  Denver,  Colorado,  80202.  Copies  of 
the  documents  relevant  to  this  action 
are  available  for  public  inspection 
during  normal  business  hours  at  the  Air 
and  Radiation  Program,  Environmental 
Protection  Agency,  Region  8,  999  18th 
Street,  Suite  300,  Denver,  Colorado, 
80202.  Copies  of  the  State  documents 
relevant  to  this  action  are  available  for 
public  inspection  at  the  Utah 
Department  of  Environmental  Quality, 
Division  of  Air  Quality,  150  North  1950 
West,  Salt  Lake  City,  Utah  84114. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laurel  Dygowski,  EPA,  Region  8,  (303) 
312-6144. 

SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  Direct  Final 
action  of  the  same  title  which  is  located 
in  the  Rules  and  Regulations  section  of 
this  Federal  Register. 

Authority:  42  U.S.C.  7401  et  seq. 

Dated:  August  27,  2002. 
Jack  W.  McGraw, 

Acting  Regional  Administrator,  Region  8. 
[FR  Doc.  02-23379  Filed  9-18-02;  8:45  am] 
BILUNG  CODE  6560-S&-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFR  Partes 
[FRL-7379-21 

Approval  of  Section  112(1)  Authority  for 
Hazardous  Air  Pollutants;  Delegation 
of  Section  111  and  Section  112 
Standards;  State  of  New  Hampstiira 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  approve  New 
Hampshire  Department  of 
Environmental  Services'  (NH  DES) 
request  for  delegation  of  authority  to 
implement  and  enforce  its  New  Source 
Performance  Standards  (NSPSs)  and 
National  Emission  Standards  for 
Hazardous  Air  Pollutants  (NESHAPs) 
that  have  been  adopted  by  reference  into 
New  Hampshire's  state  regulations  from 
the  Federal  requirements  set  forth  in  the 
Code  of  Federal  Regulations.  In 
addition,  EPA  proposes  to  approve  NH 
DES's  mechanism  for  receiving 
delegation  of  future  NESHAPs  and 
NSPSs.  Approval  of  this  action  would 
delegate  existing  standards  for  both 
major  and  area  sources  and  would 
automatically  delegate  future 
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regulations  and  amendments  to 
regulations  once  NH  DES  incorporates 
these  regulations  and  amendments  into 
its  regulations.  EPA  is  taking  this  action 
in  accordance  with  the  Clean  Air  Act 
(CAA). 

In  the  final  rules  section  of  this 
Federal  Register,  EPA  is  approving  NH 
DES's  request  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
action  and  anticipates  no  relevant 
adverse  comments.  A  detailed  rationale 
for  the  approval  is  set  forth  in  the  direct 
final  rule.  If  no  relevant  adverse 
comments  are  received  in  response  to 
this  action,  EPA  will  not  take  further 
action  on  this  proposed  rule.  If  the  EPA 
receives  relevant  adverse  comments, 
EPA  will  withdraw  the  direct  final  rule 
and  it  will  not  take  effect.  EPA  will  then 
address  all  public  comments  received  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period. 

DATES:  Written  comments  must  be 
received  on  or  before  October  21,  2002. 

ADDRESSES:  Written  comments  should 
be  mailed  concurrently  to  the  addresses 
below: 

Steven  Rapp,  Chief,  Air  Permits,  Toxics 
and  Indoor  Programs  Unit  (CAP).  U.S. 
Environmental  Protection  Agency. 
Region  I.  One  Congress  Street. 
SuitellOO.  Boston.  MA  02114-2023. 

Barbara  L.  Hoffinan,  Stationary  Source 
Planning  Manager,  New  Hampshire 
Department  of  Environmental 
Services,  Air  Resources  Division,  6 
Hazen  Drive,  Concord.  NH  03302- 
0095. 

Copies  of  the  requests  for  approval  are 
available  for  public  inspection  at  EPA's 
Region  I  Office,  Air  Permits,  Toxics  and 
Indoor  Programs  Unit  during  normal, 
business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 

Susan  Lancey,  Air  Permits  Unit.  U.S. 
EPA  Region  I,  One  Congress  St.  Stiite 
1100  (CAP).  Boston.  MA  02114-2023, 
(617) 918-1656. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  action  which  is  published  in  the 
Rules  section  of  this  Federal  Register. 

Dated:  September  3,  2002^ 
Robert  W.  Vamey, 

Regional  Administrator,  EPA — New  England. 
[FR  Doc.  02-23729  Filed  9-18-02;  8:45  am) 
aaUNG  CODE  6660-40-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 
IFRL-7377-3] 

National  Oil  and  Hazardous  Substance 
Pollution  Contingency  Plan;  National 
Priorities  List 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  intent  to  delete  the 

Basic  Microelectronics,  Incorporated 

(BMI)-Textron  Superfund  Site  bom  the 

National  Priorities  List. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  Region  4  is  issuing  a 
notice  of  intent  to  delete  BMI-Textron 
Superfund  Site  (Site)  located  in  Lake 
Park,  West  Palm  Beach  County,  Florida, 
from  the  National  Priorities  List  (NPL) 
and  requests  public  comments  on  this 
notice  of  intent.  The  NPL,  promulgated 
pursuant  to  section  105  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA)  of  1980,  as  amended,  is 
found  at  appendix  B  of  40  CFR  part  300 
which  is  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  (NCP).  The  EPA  and 
the  State  of  Florida,  through  the  Florida 
Department  of  Environmental 
Protection,  have  determined  all  the 
Potentially  Responsible  Partys  (PRPs) 
have  implemented  all  appropriate 
response  actions  under  CEkCLA,  other 
than  operation  and  maintenance  and 
five-year  reviews.  However,  this 
deletion  does  not  preclude  future 
actions  under  Superfund. 

In  the  "Rules  and  Regulations" 
section  of  today's  Federal  Register,  we 
are  publishing  a  direct  final  notice  of 
deletion  of  BMI-Textron  Superfund  Site 
without  prior  notice  of  intent  to  delete 
because  we  view  this  as  a 
noncontroverstid  revision  and  anticipate 
no  adverse  comment.  We  have 
explained  our  reasons  for  this  deletion 
in  the  preamble  to  the  direct  final 
deletion.  If  we  receive  no  adverse 
coinment(s)  on  the  direct  final  notice  of 
deletion,  we  will  not  take  further  action 
on  this  notice  of  intent  to  delete.  If  we 
receive  adverse  comment(s),  we  will 
withdraw  the  direct  final  notice  of 
deletion  and  it  will  not  take  effect.  We 
will,  as  appropriate,  address  all  public 
comments  in  a  subsequent  final  deletion 
notice  based  on  this  notice  of  intent  to 
delete.  We  will  not  institute  a  second 
comment  period  on  this  notice  of  intent 
to  delete.  Any  parties  interested  in 
commenting  must  do  so  at  this  time.  For 
additional  information,  see  the  direct 
final  notice  of  deletion  which  is  located 


in  the  Rules  section  of  Ihis  Federal 
Register. 

DATES:  Comments  concerning  this  Site 
must  be  received  by  October  21,  2002.-^ 

ADDRESSES:  Written  comments  should 
be  addressed  to:  L'Tonya  Spencer, 
Community  Involvement  Coordinator, 
U.S.  Environmental  Protection  Agency, 
Region  4  (4WD-ERCIB),  61  Forsyth 
Street,  Atlanta,  GA  30303, 
spencer.Iatonya@epa.gov,  (404)  562- 
8463,  1-800-564-7577. 

FOR  FURTHER  INFORMATION  CONTACT:  ]an 
Martin,  Remedial  Project  Manager.  U.S. 
Environmental  Protection  Agency. 
Region  4  (4WI>-SSMB);  61  Forsyth 
Street.  SW..  Atlanta,  Georgia  30303. 
(404)  562-6593;  martin.jan@epa.gov. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information,  see  the  Direct 
Final  Notice  of  Deletion  which  is 
located  in  the  Rules  section  of  this 
Federal  Register. 

Information  Repositories 

Repositories  have  been  established  to 
provide  detailed  information  concerning 
this  decision  at  the  following  addresses: 

U.S  EPA  Record  Center,  61  Forsyth 
Street,  SW..  Atlanta,  Georgia  30303, 
Phone:  (404)  562-8190,  Hours:  8  a.m. 
to  5  p.m.,  Monday  through  Friday  (By 
Appointment  Only). 

Lake  Park  Library,  529  Park  Avenue, 
Lake  Park,  Florida  30403,  Phone: 
(561)  881-3330,  Hours:  9  a.m.  to  8:30 
p.m..  Monday  and  Tuesday.  9  a.m.  to 
5:30  p.m.  .  Wednesday  through 
Friday.  9:30  a.m.  to  2  p.m.,  Saturday. 

List  of  Sul^ects  in  40  CFR  Part  300 

Environmental  protection.  Air 
pollution  control.  Chemicals,  Hazardous 
waste,  Hazardous  substances, 
Intergovernmental  relations.  Penalties. 
Reporting  and  recordkeeping 
requirements,  Superfund,  Water 
pollution  control.  Water  supply. 

Audiority:  33  U.S.C.  1321(c)(2);  42  U.S.C. 
9601-9657;  E.O.  12777,  56  FR  54757,  3  CFR, 
1991  Comp.,  p.  351;  E.O.  12580.  52  FR  2923; 
3  CFR,  1987  Comp.,  p.  193. 

Dated:  )uly  19.  2002. 
A.  Stanley  Meiburg, 

Acting  Regional  Administrator,  Region  4. 
[FR  Doc.  02-23585  Filed  9-18-02;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  2, 15,  97  and  101 
[WT  Docket  No.  02-146;  FCC  02-180] 

Allocations  and  Sarvlce  Rules  for  ttie 
71-76  GHz,  81-66  GHz  and  92-95  GHz 
Bands  i 

AGENCY:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

summary:  In  this  document  the 
Commission  examines  methods  to 
promote  the  commercial  development 
and  growth  of  the  "millimeter  wave" 
spectrum  in  the  71-76  GHz,  81-86  GHz 
andj92-95  GHz  bands  under  parts  15 
and  101  of  oul"  rules.  This  action  follows 
was  taken  pursuant  to  our  mandate 
under  section  7(a)  and  303(g)  of  the 
Communications  Act  and  a  in  response 
to  a  Petition  for  Rulemaking  filed  by 
Loea  Communications  requesting 
service  rules  for  these  bands.  We 
anticipate  that  the  proposals  set  forth 
herein  will  encourage  the  use  of 
technologies,  developed  in  military  and 
scientific  applications  in  commercial 
products  and  services. 
DATES:  Comments  are  due  on  or  before 
December  18,  2002,  and  reply  comments 
are  due  on  or  before  February  3,  2003. 
ADDRESSES:  Federal  Communications 
Commission  445  12th  Street.  SW..  TW- 
A325,  Washington.  DC  20554.  See 
SUPPLEMENTARY  INFORMATION  for  filing 
instructions. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Marcus,  Office  of  Engineering 
and  Technology,  (202)  418-2418,  TTY 
(202)  418-2989,  e-mail 
mmarcus@fcc.gov,  or  Brian  O'Donnell, 
Policy  and  Rules  Branch,  Public  Safety 
and  Private  Wireless  Division,  Wireless 
Telecommunications  Bureau,  (202)  418- 
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Brian  Millin  at  (202)  418-7426  or  TTY 
(202)  418-7365. 

1.  With  this  Notice  of  Proposed 
Rulemaking  (NPRM),  we  examine 
methods  to  promote  the  commercial 
development  and  growrth  of  the 
"millimeter  wave"  spectrum  in  the  71- 
76  GHz.  81-86  GHz  and  92-95  GHz 
bands  under  parts  15  and  101  of  our 
rules.  This  action  follows  an  initiative 
by  our  Office  of  Engineering  and 
Technology  concerning  possible 
development  of  these  bands.  We  also 
take  this  action  pursuant  to  our  mandate 
under  sections  7(a)  and  303(g)  of  the 
Communications  Act  of  1934,  as 
amended,  "to  encourage  the  provision 
of  new  technologies  and  services  to  the 
public"  and  "encourage  the  larger  and    " 
more  effective  use  of  radio  in  the  public 
interest."  We  also  seek  comment  on  a 
proposal  by  Loea  Commimications 
Corporation  ("Loea")  to  establish 
service  rules  for  the  licensed  use  of  the 
71-76  GHz  and  81-86  GHz  bands.  We 
seek  to  develop  a  flexible  and 
streamlined  regulatory  framework  that 
will  encourage  innovative  uses  of  the 
spectrum;  accommodate  future 
developments  in  technology  and 
equipment;  promote  competition  in  the 
communications  services,  equipment 
and  related  markets;  and  advance  the 
potential  sharing  between  non-Federal 
Government  and  Federal  Government 
systems.  Additionally,  we  anticipate 
that  our  proposals  will  encourage  the 
use  of  technologies  developed  in 
military  and  scientific  applications  in  a 
broad  range  of  new  products  and 
services,  such  as  high-speed  wireless 
local  area  networks  and  broadband 
access  systems  for  the  Internet. 

2.  In  July  2000,  the  Commission  held  - 
a  public  fonun  on  possible  new  uses  of 
the  92-95  GHz  band.  Several  speakers  at 
the  forum  indicated  that  due  to  recent 
technological  developments,  new  uses 
of  this  band  are  approaching 
practicality.  In  addition,  fb  July  2001, 
Loea  experimented  with  technology  it 
developed  for  use  of  the  71-76  GHz  and 
81-86  GHz  bands.  As  a  result,  Loea  filed 
a  petition  requesting  the  establishment 
of  service  rules  for  the  licensed  use  of 
the  71-76  GHz  and  81-86  GHz  bands  on 
September  10,  2001.  Accordingly,  we 
seek  comment  on  our  proposed  rules  to 
allow  use  of  the  71-76  GHz.  81-86  GHz. 
92-94  GHz  and  94.1-95  GHz  bands  for 

a  broad  range  of  new  fixed  and  mobile 
services.  These  proposals  include 
allocation  changes  to  the  bands  as  well 
as  provisions  to  ensure  that  new  non- 
Federal  Government  operations  can 
share  the  available  fi^quencies  with 
Federal  Government  operations  in  the 
same  bands  and  protect  operations  in 
adjacent  bands.  Specifically,  we  seek 


comment  on  the  following  issues 
regarding  use  of  the  71-76  GHz,  81-86 
GHz  and  92-95  GHz  bands: 

•  Reallocating  the  71-76  GHz,  81-86 
GHz  and  92-95  GHz  bands  to  update  the 
current  allocations,  which  were 
estabUshed  at  the  World  Administration 
Radio  Conference  (Geneva,  1979) 
(WARC-79); 

•  Developing  an  appropriate  band 
plan  for  the  71-76  GHz,  81-86  GHz  and 
92-95  GHz  bands; 

•  Providing  for  unlicensed  use  of  the 
92-95  GHz  band; 

•  Authorizing  the  new  licensed 
services  imder  part  101  of  our  rules  and 
the  new  imlicensed  devices  under  part 
15  of  our  rules; 

•  The  appropriate  means  of  licensing 
spectnun  for  these  bands  {e.g., 
geographic  service  areas  or  site-bsised 
licenses); 

•  Whether  to  permit  licensees  to     ~ 
select  licensing  as  a  band  manager  or  as 
a  regular  non-band  manager  licensee; 
and 

•  Developing  an  appropriate 
eligibility  standard  for  potential 
licensees. 

Procedural  Matters 

1 .  initial  Regulatory  Flexibility  Analysis 

3.  As  required  by  section  603  of  the 
Regulatory  Flexibility  Act.  the 
Commission  has  prepared  an  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
of  the  expected  impact  on  small  entities 
of  the  proposals  suggested  in  this 
docimient.  The  IRFA  is  set  forth  in    ^ 
paragraph  15.  Written  public  comments 
are  requested  on  the  IIU^A.  In  order  to 
fulfill  the  mandate  of  the  Contract  with 
America  Advancement  Act  of  1996 
regarding  the  Final  Regulatory 
Flexibility  Analysis,  we  ask  a  number  of 
questions  regarding  the  prevalence  of 
small  businesses  in  the  affected 
industries. 

4.  Comments  must  be  filed  in 
accordance  with  the  same  filing 
deadlines  as  comments  filed  in  this 
NPRM,  but  they  must  have  a  separate 
and  distinct  heading  designating  them 
as  responses  to  the  IRFA.  The 
Commission's  Consiuner  Information 
Bureau.  Reference  Information  Center, 
shall  send  a  copy  of  this  NPRM, 
including  the  IRFA.  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  in  accordance 
with  Section  603(a)  of  the  Regulatory 
Flexibility  Act. 

2.  Ex  Parte  Rules — Peimit-But-Disclose 
Proceedings 

5.  This  is  a  permit-but-disclose  notice 
and  comment  rule  making  proceeding. 
Ex  parte  presentations  are  permitted. 
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except  during  the  Sunshine  Agenda 
period,  provided  they  are  disclosed  as 
provided  in  the  Commission's  rules.  See 
generally  47  CFR  1.1202, 1.1203, 
1.2306(a). 

3.  Comment  Dates 

6.  Pursuant  to  §§  1.415  and  1.419  of 
our  rules,  interested  parties  may  file 
comments  on  or  before  December  18, 
2002,  and  reply  comments  on  or  before 
February  3,  2003.  Comments  may  be 
filed  using  the  Commission's  Electronic 
Comment  Filing  System  (ECFS),  http:// 
wvm.fcc.gov/e-file/ecfs.html,  or  by  filing 
paper  copies. 

7.  Conunents  filed  through  the  ECFS 
can  be  sent  as  an  electronic  file  via'lhe 
Internet  to  http://www.fcc.gov/e-file/ 
ecfs.html.  Generally,  only  one  copy  of 
an  electronic  submission  must  be  filed. 
If  multiple  docket  or  rulemaking 
numbers  appear  in  the  caption  of  this 
proceeding,  however,  commenters  must 
transmit  one  electronic  copy  of  the 
comments  to  each  docket  or  rulemaking 
number  referenced  in  the  caption.  In 
completing  the  transmittal  screen, 
commenters  should  include  their  full 
name,  U.S.  Postal  Service  mailing 
address,  and  the  applicable  docket  or 
rulemaking  number.  Parties  may  also 
submit  an  electronic  comment  by 
Internet  e-mail.  To  get  filing  instructions 
for  e-mail  comments,  commenters 
should  send  an  e-mail  to  ecfs@fcc.gov, 
and  should  including  the  following 
words  in  the  body  of  the  message,  "get 
form  <your  e-mail  address."  A  sample 
form  and  directions  will  be  sent  in 
reply. 

8.  Parties  who  choose  to  file  by  paper 
must  file  an  original  and  foui  copies  of 
each  filing.  If  more  than  one  docket  or 
rule  making  number  appear  in  the 
caption  of  this  proceeding,  commenters 
must  submit  two  additional  copies  for 
each  additional  docket  or  rulemaking 
number.  Filings  can  be  sent  by  hand  or 
messenger  delivery,  by  commercial 
overnight  courier,  or  by  first-class  or 
overnight  U.S.  Postal  Service  mail 
(although  we  continue  to  experience 
delays  in  receiving  U.S.  Postal  Service 
mail).  The  Commissioner's  contractor, 
Vistronix,  Inc.,  will  receive  hand- 
delivered  or  messenger-delivered  paper 
filings  for  the  Commission's  Secretary  at 
236  Massachusetts  Avenue.  NE..  Suite 
110,  Washington.  DC  20002.  The  filing 
hours  at  this  location  are  8  a.m.  to  7 
p.m.  All  hand  deliveries  must  be  held 
together  with  rubber  bands  or  fasteners. 
Any  envelopes  must  be  disposed  of 
before  entering  the  building. 
Commercial  overnight  mail  (other  than 
U.S.  Postal  Service  Express  Mail  and 
Priority  Mail)  must  be  sent  to  9300  East 
Hampton  Drive,  Capitol  Heights,  MD 


20743.  U.S.  Postal  Service  first-class 
mail.  Express  Mail,  and  Priority  Mail 
should  be  addressed  to  445  12th  Street, 
SW.,  TW-A325,  Washington,  DC  20554. 
All  filings  must  be  addressed  to  the 
Commissioner's  Secretary.  Office  of  the 
Secretary,  Federal  Communications 
Commission. 

9.  Parties  who  choose  to  file  by  paper 
should  also  submit  their  comments  on 
diskette.  Such  a  submission  should  be 
on  a  3.5-inch  diskette  formatted  in  an 
IBM  compatible  format  using  Microsoft 
Word  or  compatible  software.  The 
diskette  should  be  accompanied  by  a 
cover  letter  and  should  be  submitted  in 
"read  only"  mode.  The  diskette  should 
be  clearly  labeled  with  the  commenter's 
name,  proceeding  (including  the  lead 
docket  nimiber.  type  of  pleading 
(comment  or  reply  comment),  date  of 
submission,  and  the  name  of  the 
electronic  file  on  the  diskette.  The  label 
should  also  include  the  following 
phrase  "Disk  Copy — Not  an  Original." 
Each  diskette  should  contain  only  one 
party's  pleading,  preferably  in  a  single 
electronic  file.  In  addition,  commenters 
must  send  diskette  copies  to  the 
Commission's  copy  contract,  Qualex 
International,  Portals  II,  445  12th  Street. 
SW.,  Room  CY-B402,  Washington,  DC 
20554.  telephone  202-863-2893, 
facsimile  202-863-2898.  or  via  e-mail 
qualexint@aol.com. 

10.  Alternative  formats  (computer 
diskette,  large  print,  audio  cassette  and 
Braille)  are  available  to  persons  with 
disabilities  by  contacting  Brian  Millin  at 
(202)  418-7426,  TTY  (202)  418-7365  or 
via  e-mail  to  bmillin@fcc.gov/oet.  This 
Notice  can  also  be  downloaded  at 
http://www.fcc.gov/oet. 

11.  The  World  Wide  Web  addresses/ 
URLs  that  we  give  here  were  correct  at 
the  time  this  document  was  prepared 
but  may  change  over  time.  They  are 
included  herein  in  addition  to  the 
conventional  citations  as  a  convenience 
to  readers.  We  are  unable  to  update 
these  URLs  after  adoption  of  this  NPRM. 
and  readers  may  find  some  URLs  to  be 
out  of  date  as  time  progresses.  We  also 
advise  readers  that  the  only  definitive 
text  of  FCC  documents  is  the  one  that 

is  published  in  the  FCC  Record.  In  case 
of  discrepancy  between  the  electronic 
documents  cited  here  and  the  FCC 
Record,  the  version  in  the  FCC  Record 
is  definitive. 

Initial  Regulatory  Flexibility  Analysis 

12.  As  required  by  the  Regulatory 
Flexibility  Act  of  1980,  as  amended 
(RFA).  the  Commission  has  prepared 
this  present  Initial  Regulatory 
Flexibility  Analysis  (IRFA)  of  the 
possible  significant  economic  impact  on 
a  substantial  number  of  small  entities  by 


the  policies  and  rules  proposed  in  this  . 
Notice  of  Proposed  Rule  Making 
(NPRM).  Written  public  comments  are 
requested  on  this  IRFA.  Comments  must 
be  identified  as  responses  to  the  IRFA 
and  must  be  filed  by  the  deadlines  for 
comments  on  the  NPRM  provided  in 
paragraph  124  of  the  item.  The 
Commission  will  send  a  copy  of  this 
NPRM,  including  this  IRFA,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  (SBA).  In 
addition,  the  NPRM  and  IRFA  (or 
simunaries  thereof)  will  be  published  in 
the  Federal  Register. 

A.  Need  for,  and  Objectives  of,  the 
Proposed  Rules 

13.  In  this  NPRM,  we  examine 
methods  to  promote  the  development 
and  growth  of  the  71-76  GHz.  81-86 
GHz  and  92-95  GHz  bands  to  encourage 
the  provisions  of  new  technologies  and 
services  to  the  public  and  encourage  the 
larger  and  more  effective  use  of  wireless 
in  the  public  interest.  We  believe  that 
this  NPRM  will  set  the  framework  for 
the  establishment  of  new  wireless 
services  in  the  71-76  GHz.  81-86  GHz 
and  92-95  GHz  bands. 

14.  We  seek  comment  on  the 
following  issues  under  consideration  in 
this  NPRM: 

•  Reallocating  the  71-76  GHz.  81-86 
GHz  and  92-95  GHz  bands  in  order  to 
more  fully  comply  with  the  allocations 
established  at  the  World  Administrative 
Radio  Conference; 

•  Providing  licensees  in  the  71-76 
GHz  and  81-86  GHz  access  to  the  entire 
spectrum  to  provide  sufficient  capacity 
for  licensees  to  utilize  and  provide  new 
innovative  services  to  the  public; 

•  Dividing  the  92-95  GHz  band  into 
licensed  use  and  unlicensed  use  in 
order  to  stimulate  growth  in  the  band 
while  providing  adequate  protection  to 
the  Government  operations  in  the  band 
and  to  operations  in  the  adjacent 
spectrum; 

•  Authorizing  the  71-76  GHz.  81-«6 
GHz  and  portions  of  the  92-95  GHz 
under  part  101  of  our  rules  in  order  to 
facilitate  investment  capital  for 
business; 

•  Whether  to  license  the  new  services 
by  geographic  service  areas  or  by  site- 
by-site  licensing; 

•  Licensing  the  spectrum  to 
individual  licensees  and  band  managers 
to  optimize  the  use  of  the  spectrum  and 
to  provide  maximum  flexibility  for 
potential  licensees  and  new  services: 

•  Proposing  open  eligibiUty.  rather 
than  imposing  eligibility  restrictions,  to 
allow  market  forces  to  guide  license 
assignment  absent  a  compelling 
showing  that  regulatory  intervention  to 
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exclude  potential  participants  is 
necessary; 

•  Adopting  a  10-year  license  term  and 
providing  licensees  with  a  renewal 
expectancy  upon  establishing 
substantial  service  in  order  to  provide  a 
stable  regulatory  environment  that  will 
be  attractive  to  investors  and  will  thus 
encoiuage  development  of  the  spectrum; 
and 

•  Allowing  licensees  to  partition  and 
disaggregate  their  spectrum  to  provide 
an  opportimity  for  a  wide  range  of 
applicants,  including  small  business, 
rural  telephone,  minority-owned  cind 
women-owned  applicants. 

B.  Legal  Basis 

15.  The  proposed  action  is  authorized 
under  sections  4(i),  301,  302,  303(e), 
303(f),  303(r),  304  and  307  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i),  301,  302, 
303(e),  303(f),  303(r),  304,  307. 

C.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which  the 
Proposed  Bales  Will  Apply 

16.  The  RFA  directs  agencies  to 
provide  a  description  of  and,  where 
feasible,  an  estimate  of  the  number  of 
small  entities  that  may  be  affected  by 
the  proposed  rules.  The  RFA  generally 
defines  the  term  "small  entity"  as 
having  the  same  meaning  as  the  terms, 
"small  business,"  "small  organization," 
and  "small  governmental  jurisdiction." 
In  addition,  the  term  "small  business" 
has  the  same  meaning  as  the  term 
"small  business  concern"  under  the 
Small  Business  Act.  A  small  business 
concern  is  one  which:  (1)  Is 
independently  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  satisfies  any  additional  criteria 
established  by  the  SBA.  A  small 
organization  is  generally  "any  not-for- 
profit  enterprise'which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field."  Nationwide,  as  of 
1992,  there  were  approximately  275,801 
small  organizations. 

17.  The  Commission  has  not 
developed  a  definition  of  small  entities 
applicable  to  Radio  Frequency 
Equipment  Manufacturers  (RF 
Manufacturers).  Therefore,  the 
applicable  definition  of  small  entity  is 
the  definition  imder  the  SBA  rules 
applicable  to  manufactiirers  of  "Radio 
and  Television  Broadcasting  and  ' 
Communications  Equipment." 
According  to  the  SBA's  regulation,  an 
RF  manufacturer  must  have  750  or 
fewer  employees  in  order  to  qualify  as 
a  small  business.  Census  Biu^au  data 
indicates  that  there  are  858  companies 
in  the  United  States  that  meuiufacture 
radio  and  television  broadcasting  and 


communications  equipment,  and  that 
778  of  these  firms  have  fewer  than  750 
employees  and  would  be  classified  as 
small  entities.  Therefore,  we  believe  that 
many  of  the  companies  that 
manufactiue  RF  equipment  may  qualify 
as  small  entities. 

18.  The  Commission  has  proposed  to 
assign  licenses  in  the  71-76  GHz,  81-86 
GHz  and  92-95  GHz  bands  by 
competitive  bidding.  The  Commission 
has  not  yet  determined  how  many 
licenses  will  be  awarded.  Moreover,  the 
Conunission  does  not  know  how  many 
licensees  will  partition  their  license 
areas  or  disaggregate  their  spectrums,  if 
partitioning  and  disaggregation  are 
allowed.  Therefore,  the  exact  number  of 
smaller  licensees  in  these  bands  to 
which  the  proposed  rules  will  apply 
cannot  be  known  precisely  at  this  time. 

D.  Description  of  Projected  Beporting, 
Becordkeeping,  and  Other  Compliance 
Bequirements 

19.  Equipment  designed  for 
unlicensed  use  will  be  subject  to  the 
existing  requirements  of  subpart  J  of 
part  2  of  oiu-  rules,  which  governs 
equipment  authorization  procedures.  In 
addition,  winning  bidders  for  licensed 
use  must  submit  long-form  license 
applications  through  the  Universal 
Licensing  System  using  FCC  Form  601 , 
and  other  appropriate  forms.  Licensees 
will  also  be  required  to  apply  for  an 
individual  station  license  by  filing  FCC 
Form  601  for  those  individual  stations 
that  (1)  require  submission  of  an 
Environmental  Assessment  of  the 
facilities  under  §  1.1307  of  our  rules;  (2) 
require  international  coordination  of  the 
application;  or  (3)  require  coordination 
with  the  Frequency  Assignment 
Subcommittee  (FAS)  of  the 
Interdepartment  Radio  Advisory 
Committee  (KAC).  While  these 
requirements  are  new  with  respect  to 
potential  licensees  in  the  71-76  GHz, 
81-86  GHz  and  92-95  GHz  bands,  the 
Commission  has  applied  these 
reqiurements  to  licensees  in  other 
bands. 

E.  Steps  Taken  To  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

20.  The  RFA  requires  an  agency  to 
describe  any  significant  alternatives  that 
it  has  considered  in  reaching  its 
proposed  approach,  which  may  include 
the  following  foiu:  alternatives:  "(1)  The 
establishment  of  differing  compliance  or 
reporting  requirements  or  timetables 
that  take  into  account  the  resources 
available  to  small  entities;  (2)  the 
clarification,  consolidation,  or 
simplification  of  compliance  or 
reporting  requirements  under  the  nUe 


for  such  small  entities;  (3)  the  use  of 
performance,  rather  than  design 
standards;^nd  (4)  an  exemption  from 
coverage  of  the  rule,  or  any  part  thereof, 
for  small  entities." 

21.  We  believe  that  the  rules  proposed 
in  this  NPBM  provide  a  flexible  and 
efficient  approach  to  spectrum 
management.  To  minimize  any  negative 
impact  on  smaller  entities,  however,  we 
propose  certain  incentives  for  small 
entities  that  will  be  to  their  benefit.  For 
example,  we  seek  comment  on  licensing 
the  spectrum  to  band  managers  that  will 
be  authorized  to  lease  portions  of  their 
spectrum  to  all  entities,  including 
smaller  entities,  and  to  allow 
partitioning  and  spectnun 
disaggregation.  These  provisions  will 
enable  smaller  entities,  which 
sometimes  may  lack  sufficient  resoiuxres 
to  bid  in  the  auction  on  an  equally 
competitive  basis,  to  acquire  smaller 
portions  of  the  spectrum.  The  use  of 
smaller  licensing  areas  could  also 
benefit  small  entities  by  reducing  costs 
and  build  out  expenses. 

22.  We  also  propose  bidding  credits 
for  smaller  entities  that  participate  in 
auctions  of  licenses  that  are  conducted 
pursuant  to  the  rules  proposed  in  this 
NPBM.  Specifically,  we  propose  to 
define  an  "entrepreneur"  as  an  entity 
with  average  annual  gross  revenues  not 
exceeding  $40  million  for  three 
preceding  years  and  we  propose  to 
define  a  "small  business"  as  an  entity 
with  an  average  armual  gross  revenues 
not  exceeding  $15  million  for  three 
preceding  years.  We  believe  that  these 
small  business  definitions  and  bidding 
credits  will  help  small  entities  compete 
in  our  auctions  and  acquire  licenses. 

23.  In  addition,  we  propose  to  adopt 
a  10-year  license  term  and  provide 
licensees  with  a  renewal  expectancy 
upon  establishing  substantial  service. 
We  believe  these  provisions  will 
provide  a  stable  regulatory  environment 
that  will  be  attractive  to  investors  and 
thus  enable  smaller  entities  to  acquire 
the  necessary  capital  to  operate  in  the 
spectrum. 

24.  The  regulatory  burdens  we  have 
retcdned,  such  as  filing  applications  on 
appropriate  forms,  are  necessary  in 
order  to  ensure  that  the  public  receives 
the  benefits  of  innovative  new  services 
in  a  prompt  and  efficient  manner  and 
apply  equally  to  large  and  small  entities, 
thus  without  differential  impact.  We 
will  continue  to  examine  alternatives  in 
the  futiu-e  with  the  objectives  of 
eliminating  unnecessary  regulations  and 
minimizing  any  significant  impact  on 
small  entities. 
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F.  Federal  Rules  That  May  Duplicate. 
Overlap,  or  Conflict  With  the  Proposed 
Rule 

25.  None. 

G.  Ordering  Clause 

26.  It  is  further  ordered  that  the 
Commission's  Consumer  & 
Governmental  Affairs  Bureau,  Reference 
Information  Center,  shall  send  a  copy  of 
this  Notice  for  Proposed  Rule  Making, 
including  the  Initial  Regulatory 
Flexibility  Analysis,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

Ordering  Clause 

27.  The  Commission's  Consumer  and 
Governmental  Affairs  Bureau,  Reference 
Information  Center,  shall  send  a  copy  of 
this  Notice  of  Proposed  Rule  Making, 
including  the  Initial  Regulatory 
Flexibility  Analysis,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  in  accordance 


with  section  603(a)  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  603(a). 
28.  Pursuant  to  the  authority 
contained  in  sections  4,  4(i),  157, 
303, 303(g),  303(r),  307  and  332(c)(7)  of 
the  Communications  Act  of  1934,  as^ 
amended,  47  U.S.C.  154, 154(i),  157, 
303.  303(g),  303(r),  307,  this  Notice  of 
Proposed  Rule  Making  is  adopted. 

List  of  Subfects  in  47  CFR  Parts  2. 15, 
97  and  101 

Commiuiications  equipment.  Radio, 
Reporting  and  recordkeeping 
requirements. 

Federal  Communications  Commission. 

Marlene  H.  Dortch. 

Secretary. 

Rule  Qianges 

1.  For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
Parts  2. 15,  97,  and  101  as  follows: 


PART  2— FREQUENCY  ALLOCATIONS 
AND  RAOK)  TREATY  MATTERS; 
GENERAL  RULES  AND  REGULATIONS 

2.  The  authority  citation  for  part  2 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  302a,  303,  and 
336,  unless  otherwise  noted. 

3.  Section  2.106,  the  Table  of 
Frequency  Allocations,  is  amended  as 
follows: 

a.  Revise  pages  81  through  83. 

b.  In  the  list  of  United  States  (US) 
Footnotes,  revise  footnotes  US211, 
US297,  and  US342;  remove  footnote 
US270;  and  add  footnotes  USwww, 
USxxx,  USyyy,  and  USzzz. 

The  additions  and  revisions  read  as 
follows: 

f  2.106    Tabia  of  Frequwicy  Allocatlona. 

***** 

aauNO  COM  tns-oi-p 
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United  States  (US)  Footnotes 

***** 

US211    In  thebands  1670-1690. 
5000-5250  MHz  and  10.7-11.7, 
15.1365-15.35.  15.4-15.7,  22.5-22.55, 
24-24.05,  31.0-31.3,  31;8-32.0.  40.5- 
42.5. 102-105, 116-126. 151-164. 
176.5-182, 185-190,  231-235.  252-265 
GHz,  applicants  for  airborne  or  space 
station  assignments  are  urged  to  take  all 
practicable  steps  to  protect  radio 
astronomy  observations  in  the  adjacent 
bands  from  harmful  interference; 
however,  US74  applies. 
***** 

US297    The  bands  47.2-49.2  GHz 
and  81-82.5  GHzare  also  available  for 
feeder  links  for  the  broadcasting- 
satellite  service. 

*        *        *        *        *    ' 

US342    In  making  assignments  to 
stations  of  other  services  to  which  the 
bands: 

13360-13410  kHz, 
37.5-38.25  MHz. 
322-328.6  MHz*. 
1330-1400  MHz*, 
1610.6-1613.8  MHz*, 
1660-1670  MHz, 
3260-3267  MHz*, 
3332-3339  MHz*, 
3345.8-3352.5  MHz*. 
4825-4835  MHz*, 
14.47-14.5  GHz*, 
22.01-22.21  GHz*. 
22.21-22.5  GHz. 


22.81-22.86  GHz*, 
23.07-23.12  GHz*. 
31.2-31.3  GHz. 
36.43-36.5  GHz*. 
42.5-43.5  GHz, 
48.94-49.04  GHz*. 
81-86  GHz. 
92-94  GHz, 
93.07-93.27  GHz*. 
94.1-95  GHz, 
97.88-98.08  GHz*, 
140.69-140.98  GHz*, 
144.68-144.98  GHz*, 
145.45-145.75  GHz*, 
146.82-147.12  GHz*, 
150-151  GHz*, 
174.42-175.02  GHz*. 
177-177.4  GHz*. 
178.2-178.6  GHz*, 
181-181.46  GHz*. 
186.2-186.6  GHz*. 
250-251  GHz*. 
257.5-258  GHz*. 
261-265  GHz. 
262.24-262.76  GHz*, 
265-275  GHz. 
265.64-266.16  GHz*. 
267.34-267.86  GHz*. 
271.74-272.26  GHz* 

are  allocated  (*  indicates  radio 
astronomy  use  for  spectral  line 
observations],  all  practicable  steps  shall 
be  taken  to  protect  the  radio  astronomy 
service  from  harmful  interference. 
Emissions  from  spacebome  or  airborne 
stations  can  be  particularly  serious 
sources  of  interference  to  the  radio 
astronomy  service  (see  Nos.  4.5  and  4.6 


and  Article  29  of  the  ITU  Radio 
Regulations). 

USwww    In  the  band  74-76  GHz, 
stations  in  the  fixed,  mobile  and 
broadcasting  services  shall  not  cause 
harmful  interference  to  stations  of  the 
Federal  Government  fixed-satellite 
service. 

USxxx    In  the  band  92-95  GHz,       * 
Federal  and  non-Federal  users  may 
operate  low  power,  unlicensed  devices. 
In  the  band  92-92.3  GHz  and  93.2-94.1 
GHz,  Federal  assignments  shall  operate 
on  a  primary  basis.  In  the  bands  92.3- 
93.2  GHz  and  94.1-95  GHz,  non-Federal 
licensed  systems  shall  operate  on  a 
primary  basis  and  Federal  assignments 
may  operate  on  a  secondary  basis, 
except  that  Federal  assignments  at  the 
following  military  installations  shall 
operate  on  a  primary  basis:  [NTIA  will 
supply  the  list  of  large  miUtary 
installations  prior  to  the  adoption  of  the 
Report  and  C^er]. 

USyyy    The  band  75.5-76  GHz  is 
also  tdlocated  to  the  amateur  and 
amateur-satellite  services  on  a 
secondary  basis  until  January  1 ,  2006. 

USzzz    hi  the  bands  81-86  GHz,  92- 
94  GHz.  and  94.1-95  GHz,  the  radio 
astronomy  service  shall  not  receive 
protection  from  other  allocated  services, 
except  within  the  maximum 
coordination  distances  listed  for  the 
following  radio  astronomy 
observatories. 


Teles(X)pe  and  site 


National  Radio  Astronomy  Ol)8ervatory  (NRAO).  Robert  C.  Byrd  Telescope.  Green  Banic,  WV 

NRAO,  Very  Large  Array,  Socorro,  NM  

University  of  Arizona  12-m  Telescope,  Kitt  Peak,  AZ 

BIMA  Telescope.  Hat  Creek,  CA ......~ 

Caltech  Telescope.  Owens  Valley.  CA  

Five  Colleges  Observatory,  Amherst,  MA 

Haystack  Observatory,  Westford,  MA 

James  Clerk  Maxwell  Telescope,  Mauna  Kea.  HI 


150  kilometer  (93  mile)  radius  cen- 
tered on: 


Noith  latitude 


38°25'59- 
34oo4'44- 

arsrio" 

40''49W 
37»13'54'' 
42-23^' 
42''37^3' 
19'49'33' 


WesttongKude 


79»50^4- 

loraroe' 
iirae'sc 

12r28'24- 

iie-irar 

72»20'4C 

71''29'19' 

155»28'20' 


NRAO,  Very  Long  Baseline  Anay  Stations 


Brewster,  WA 

Fort  Davis,  TX „ 

Hancock,  NH 

Kitt  Peak,  AZ 

Los  Alamos,  NM  

Mauna  Kea,  HI v 

North  Liberty,  lA , 

Owens  Valley,  CA ..^ 

Pie  Town.  NM • 

Saint  Croix.  VI 


25  kik>meter  (15.5  mile)  radius  cen- 
tered on: 


North  latitude 


48W52' 
30'38'Oe- 
42»56'01" 
31  "ST^' 
35«46'3r 
19<>48'05' 
41''4e'ir 
37''13'54' 
34''18'04'' 
ir45'24' 


West  longitude 


11 9*41 'OC 

i03«5e'4r 

7r59'12' 
1ir36'45' 
106°14'44- 
155<>27'19' 

91"'34'2r 

iine'sr 

108''07'09' 
64035'Or 
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PART  1S-RADI0  FREQUENCY 
DEVICES 

4.  The  authority  citation  continues  to 
read  as  follows: 

Authority:  47  U.S.C.  154,  302,  303,  304, 
307,  336  and  544 A. 

5.  Section  15.257  is  added  to  subpart 
C  to  read  as  follows: 

§  1 5.257    Operation  wtttiin  ttie  band  92-95 
GHz. 

(a)  Operation  under  the  provisions  of 
this  section  is  not  permitted  for 
equipment  used  on  aircraft  or  satellites. 

(b)  Within  the  92-95  GHz  band, 
emission  levels  shall  not  exceed  the 
following: 

(1)  The  average  power  density  of  any 
emission,  measiu'ed  during  the  transmit 
interval,  shall  not  exceed  9  nW/cm^,  as 
measured  3  meters  from  the  radiating 
structure,  and  the  peak  power  density  of 
any  emission  shall  not  exceed  18  ^W 
cm^,  as  measiired  3  meters  from  the 
radiating  structure. 

(2)  Peak  power  density  shall  be 
measured  with  an  RF  detector  that  has 

a  detection  bandwidth  that  encompasses 
the  band  being  used  and  has  a  video 
bandwidth  of  at  least  10  MHz,  or  using 
an  equivalent  measurement  method. 

(3)  The  average  emission  limits  shall 
be  calculated,  based  on  the  measured 
peak  levels,  over  the  actual  time  period 
during  which  transmission  occurs. 

(c)  Limits  on  spurious  emissions:  (1) 
The  power  density  of  any  emissions 


outside  the  band  being  used  band  shall 
consist  solely  of  spurious  emissions. 

(2)  Radiated  emissions  below  40  GHz 
shall  not  exceed  the  general  limits  in 
§15.209. 

(3)  Between  40  GHz  and  200  GHz.  the 
level  of  these  emissions  shall  not  exceed 
90  pW/cm2  at  a  distance  of  3  meters. 

(4)  The  levels  of  the  spurious 
emissions  shall  not  exceed  the  level  of 
the  fundamental  emission. 

(i)  The  total  peak  transmitter  output 
power  shall  not  exceed  500  mW. 

(ii)  Fundamental  emissions  must  be 
contained  within  the  frequency  bands 
specified  in  this  section  during  all 
conditions  of  operation.  Equipment  is 
presumed  to  operate  over  the 
temperature  range  -20  to  +50  degrees 
Celsius  with  an  input  voltage  variation 
of  85%  to  115%  of  rated  input  voltage, 
unless  justification  is  presented  to 
demonstrate  otherwise. 

(iii)  Regardless  of  the  power  density 
levels  permitted  under  this  section, 
devices  operating  under  the  provisions 
of  this  section  are  subject  to  the 
radiofrequency  radiation  exposure 
requirements  specified  in  47  CFR 
1.1307(b),  2.1091  and  2.1093,  as 
appropriate.  Applications  for  equipment 
authorization  of  devices  operating  imder 
this  section  must  contain  a  statement 
confirming  compliance  with  these 
requirements  for  both  fundamental 
emissions  and  unwanted  emissions. 
Technical  information  showing  the 
basis  for  this  statement  must  be 


submitted  to  the  Commission  upon 
request. 

PART  97— AMATEUR  RADIO  SERVICE 

7.  The  authority  citation  for  Part  97 
continues  to  read  as  follows: 

Authority:  48  Stat.  1066,  1082,  as 
amended;  47  U.S.C.  154,  303.  Interpret  or 
apply  48  Stat.  1064-1068, 1081-1105,  as 
amended;  47  U.S.C.  151-155,  301-609, 
unless  otherwise  noted. 

8.  Section  97.303  is  revised  by  adding 
paragraph  (r](3)  to  read  as  follows: 

§97.303    Frequency  sharing  requirements. 

***** 

(r)*  *  * 

(3)  No  amateur  or  amateur-satellite 
station  transmitting  in  the  75.5-76  GHz 
segment  shall  cause  interference  to,  nor 
is  protected  from  interference  due  to  the 
operation  of,  stations  in  the  fixed 
service.  After  January  1.  2006.  the  75.5- 
76  GHz  segment  is  no  longer  allocated 
to  the  amateur  service  or  to  the  amatevir- 
satellite. 

PART  1 01— RXED  MICROWAVE 
SERVICES 

9.  The  authority  citation  for  part  101 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154  and  303,  unless 
otherwise  noted. 

10.  Section  101.101  is  amended  by 
adding  four  new  entries  in  numerical 
order  as  follows: 

§101.101    Frequency  Availablity. 


Radio  service 


Frequency  band  (MHz) 


Common  car- 
rier (Part  101) 


Private  radio 
(Part  101) 


Broadcast 

auxiliary  (Part 

74) 


Other  (Parts 

15,21,22,24, 

25,  74,  78  & 

100) 


Notes 


71 ,000-76,000  i CO 

81 ,000-86,000  i CO 

92,300-93,200  ; CO 

94,100-95,000  : CO 


OFS 
OFS 
OFS 
OFS 


FIWVF. 
F/WTf. 
F/WTF. 
FIWVF. 


11.  Section  101.107(a)  is  amended  by 
adding  four  new  entries  in  numerical 
order  and  revising  footnote  9  as  follows: 


§  1 01 .1 07    Frequency  tolerance. 

(a)  *  *  * 


Frequency  tolerance  (percent) 


Frequency  (MHz) 


All  fixed  and      Mobile  stations    Mobile  stations 
base  stations       over  3  watts      3  watts  or  less 


71,000  to  76,0009 
81,000  to  86,0009 
92,300  to  93,2009 


0.03 
0.03 


0.03 
0.03 


0.03 
0.03 
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• 

Frequency  (MHz) 

Frequency  tolerance  (percent) 

All  fixed  and      Mobile  stations    Mobile  sUtlons 
base  stations       over  3  watts      3  watts  or  less 

94  100  to  95  000"                                

"Equipment  authorized  to  be  operated  in  the  38,600-40,000  MHz,  71,000-76,000  MHz,  81,000-86.000  MHz,  92,300-93.200  MHz  and 
94,100-95,000  MHz  bands  are  exempt  from  the  frequency  tolerance  requirement  noted  in  the  above  table. 

*        *        *        *        *  12.  Section  101.113(a)  is  amended  by      §101.113   Tranwntttar  power  limitations 

adding  fotir  entries  in  numerical  order  i^\t  *  * 

as  follows: 


Frequency  band  (MHz) 


Maximum  ailowatile  EIRP 


Fixed  (dBW) 


MobNe  (dBW) 


71.000-76,000 
81,000-86,000 
92,300-93,200 
94,100-95.000 


•I-55 

+55. 

4-55 

+55 

+55 

+55 

+55 

+55 

13.  Section  101.147(a)  is  amended  by 
adding  four  entries  in  numerical  order 
as  follows: 

§  1 01 .1 47    Frequency  assignments. 

f_^  *  *  * 

71.000-76,000  MHz<  »  "  i7  i9. 
81.000-86.000  MHz^  »  "  i^  is 
92,300-93,200  MHz". 
94,100-95,000  MHz  1^ 

***** 

(FR  Doc.  02-23426  Filed  9-18-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Part  195 

[Doclwt  No.  RSPA-01-9832] 

BIN  2137-AD59 

Pipeline  Safety:  Hazardous  Liquid 
Pipeline  Operator  Annual  Report  Form 

agency:  Office  of  Pipeline  Safety, 

Research  and  Special  Programs 

Administration,  U.S.  Department  of 

Transportation. 

ACTION:  Notice  of  proposed  rulemaking; 

extension  of  comment  period. 

summary:  This  notice  extends  the 
period  for  public  comment  from 
September  24,  2002,  to  November  22, 
2002,  on  the  Notice  of  Proposed 
Rulemaking  (NPRM)  published  in  the 
Federal  Register  on  July  26,  2002, 


requiring  an  annual  report  for  hazardous 
liquid  pipeline  operators  (proposed 
form  RSPA  F7000-1.1). 
DATES:  Comments  on  the  NPRM  must  be 
received  by  November  22,  2002. 
ADDRESSES:  You  may  submit  written 
comments  by  mail  or  in  person  by 
delivering  an  original  and  two  copies  to 
the  Dockets  Facility,  U.S.  Department  of 
Transportation,  Room  PL-401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  Or,  you  may  submit 
written  comments  to  the  docket 
electronically  at  the  following  Web 
address:  http://dms.dot.gov.  See  the 
SUPPLEMENTARY  INFORMATION  section  for 
additional  tiling  information. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roger  Little  by  phone  at  (202)  366-4569, 
by  e-mail  at  roger.little@rspa.dot.gov,  or 
by  mail  at  the  Office  of  Pipeline  Safety, 
Room  7128,  400  7th  St.  SW., 
Washington,  DC,  20590,  regarding  the 
subject  matter  of  this  notice  or  to  access 
comments  in  the  docket. 
SUPPLEMENTARY  INFORMATION: 

Filing  Information,  Electronic  Access, 
and  General  Program  Infonnation 

The  Dockets  facility  is  open  from  10 
a.m.  to  5  p.m.,  Monday  through  Friday, 
except  federal  holidays.  All  comments 
should  identify  the  docket  number  of 
this  notice,  RSPA-01-9832.  You  should 
submit  the  original  and  one  copy.  If  you 
wish  to  receive  confirmation  of  receipt 
of  your  conunents,  you  must  include  a 
stamped,  self-addressed  postcard.  To 
file  written  comments  electronically, 
after  logging  onto  http://dms.dot.gov, 
click  on  "Electronic  Submission"  and 


follow  the  instructions.  You  can  read 
comments  and  other  material  in  the 
docket  at  this  Web  address:  http:// 
dms.dot.gov.  General  information  about 
our  pipeline  safety  program  is  available 
at  http://ops.dot.gov. 

Background 

On  July  26,  2002,  the  Research  and 
Special  Programs  Administration's 
Office  of  Pipeline  Safety  (RSPA/OPS) 
issued  a  NPRM  (67  FR  48844)  to  require 
hazardous  liquid  pipeline  operators  to 
submit  an  annual  report  (proposed  form 
RSPA  F7000-1.1).  The  report  form  asks 
for  infonnation  that  RSPA/OPS  does  not 
currently  collect,  such  as:  breakout  tank 
location  and  capacity;  hazardous  liquid 
pipeline  mileage  by  State,  diameter  and 
decade  installed.  The  report  will  be  due 
March  15  of  each  year  for  the  previous 
calendar  year,  aligning  with  the  annual 
reporting  schedule  for  natural  gas 
pipeline  operators.  RSPA/OPS  will  use 
information  from  the  report  to  more 
effectively  compile  national  statistics  on 
system  inventory;  analyze  accidents; 
identify  safety  problems  and  potential 
solutions;  and  target  inspections.  The 
proposed  form  asks  for  information 
similar  to  information  RSPA/OPS 
currently  collects  for  natural  gas 
pipelines.  The  proposed  information 
collection  is  part  of  RSPA's/OPSs 
overall  strategy  for  improving  the 
quality  of  pipeline  statistics  and 
addresses  a  longstanding  data  gap  in 
hazardous  liquid  pipeline  inventory 
information, 

On  August  23,  2002,  the  American 
Petroleum  Institute  (API)  and  the 
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Association  of  Oil  Pipelines  (AOPL) 
submitted  a  request  on  behalf  of  their 
pipeline  members  for  a  60  day  extension 
of  the  comment  period.  API  and  AOPL 
indicated  that  additional  time  would 
enable  operators  to  better  understand 
the  type  of  data  to  be  collected  on  the 
proposed  hazardous  liquid  pipeline 
annual  report  and  to  determine  whether 
operators  are  now  collecting 


information  that  would  meet  the  needs 
of  OPS.  Because  most  of  the  API  and 
AOPL  membership  is  affected  by  this 
rulemaking,  and  because  an  annual 
report  has  never  been  required  of 
hazardous  liquid  pipeline  operators, 
RSP A/OPS  is  extending  the  deadline  for 
comments  on  this  NPRM.  Pursuant  to  49 
CFR  190.319,  good  cause  has  been 
shown  by  the  petitioners  for  extension 


of  the  comment  period,  namely,  API  and 
AOPL.  Extension  of  the  comment  period 
is  consistent  with  the  public  interest 
and  is  granted  to  all  persons. 

Issued  in  Washington,  DC,  on  September 
16,  2002. 
Stacey  L.  Gerard, 

Associate  Administrator  for  Pipeline  Safety. 
[FR  Doc.  02-23837  Filed  9-18-02;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Cooperative  State  Reeeareh, 
Education,  and  Extenalon  Service 

Solicitation  of  Input  From  Staiwholders 
on  AgricuiturBl  Reeeardi,  Extanelon, 
and  Education  Grant  Programa 
Adminiatered  l>y  the  Cooperative  State 
Reaearch,  Education,  and  Extenalon 
Service 

agency:  Cooperative  State  Research, 

Education,  and  Extension  Service, 

USDA. 

ACTION:  Notice  of  listening  session. 

summary:  Section  102(b)  of  the 
Agricultural  Research,  Extension,  and 
Education  Reform  Act  of  1998 
(AREERA)  (7  U.S.C.  7612)  requires  the 
Cooperative  State  Research,  Education, 
and  Extension  Service  (CSREES)  in 
establishing  priorities  for  agricultural 
research,  extension,  and  education 
activities  conducted  or  funded  by 
CSREES  to  solicit  and  consider  input 
and  recommendations  from  persons 
who  conduct  or  use  agriciUtural 
research,  extension,  or  education.  As 
part  of  the  Agency's  ongoing 
stakeholder  input  processes,  CSREES  is 
soliciting  input  and  comments  on  the 
effectiveness  of  existing  fomily, 
consumer,  and  nutrition  research, 
extension,  and  education  programs 
administered  by  CSREES  in  meeting 
current  and  future  challenges  in  the 
United  States'  food  and  agriculture 
system.  As  part  of  this  effort,  CSREES  is 
planning  to  conduct  a  listening  session 
in  Kansas  City,  MO. 
DATES  AND  ADDRESSES:  The  listening 
session  will  be  held  on  Tuesday, 
October  8,  2002,  from  8:30  a.m.  to  4 
p.m.  at  the  Hyatt  Regency  Crown  Center; 
2345  McGee  Street,  Kansas  City,  MO 
64108.  Attendees  must  make  their  own 
hotel  arrangements. 

To  aid  participants  in  scheduling 
their  attendance,  the  following  schedule 
|s  anticipated  for  the  listening  session. 


8:30  a.m.-9  a.m. — Introductory  Remarks 
and  Backgroimd. 

9  a.m.-12  p.m. — Scheduled  5-Minute 
Comment  Periods. 

1  p.m.-4  p.m. — Scheduled  5-Minute 
Conunent  Periods. 

FOR  FURTHER  INFORMATION  CONTACT: 
Persons  wishing  to  present  oral 
comments  at  this  meeting  are  requested 
to  pre-register  by  contacting  Cindy 
Zluticky  at  (816)  252-5051 ,  by  £ax  at 
(816)  252-5575  or  by  e-mail  to 
zlutickyc@missouri.edu. 

Written  comments  also  may  be 
submitted  for  the  record  by  mailing  to: 
CSREES  Listening  Session;  University 
Outreach  and  Extension-Jackson 
Coimty;  1507  South  Nolan  Road; 
Independence,  Missouri  64055-1307. 
Pleeise  provide  three  copied  of  the 
comments.  Comments  also  may  be  faxed 
or  sent  via  e-mail  to  Cindy  Zluticky. 

Information  gathered  from  the 
Listening  Session  will  be  available  for 
review  on  the  CSREES  Web  page 
{http://www.reeu8da.gov). 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  TUs  Ustening  Session 

In  previous  listening  sessions, 
CSREES  has  sought  input  on  a  broad 
array  of  the  Agency's  program  activities. 
The  purpose  of  this  listening  session  is 
to  allow  CSREES  partners  and 
stakeholders  an  opportunity  to  provide 
comments  on  the  effectiveness  of  the 
existing  family  and  consumer 
economics,  human  development, 
housing,  and  nutrition  research, 
extension,  and  education  programs 
administered  by  the  Agency  through  its 
portfolio  of  competitive,  formula- 
funded,  and  targeted  national  initiative 
programs.  CSREES  is  specifically 
seeking  comments  on  programs  such  as, 
but  not  limited  to,  the  Hatch  Act  and 
Smith-Lever  Act  formula  programs,  the 
Expanded  Food  and  Nutrition 
Education  Program,  the  Children, 
Youth,  and  Families  at  Risk  Program, 
and  the  National  Research  Initiative 
Nutrition  Program.  Presenters  are 
encouraged  to  identify  areas  of  program 
strengths,  gaps  in  current  programs  that 
need  to  be  filled,  future  program 
directions,  methods  to  integrate  research 
and  extension  programs,  and  potential 
partnerships  with  Federal,  State,  local 
and  private  cooperative  organizations. 


Making  Reservations  To  Attend  This 
Listening  Session 

When  making  a  reservation  for  a  5- 
minute  oral  comment  period, 
participants  should  provide  a  tiUe  for 
their  presentation.  More  time  may  be 
available  in  the  comment  session, 
depending  on  the  number  of  people 
wishing  to  make  a  presentation. 
Reservations  mil  be  confirmed  on  a 
first-come,  first-served  basis.  Although 
pre-registration  is  not  required  to  attend 
the  listening  session,  it  is  strongly 
recommended  to  ensure  that  adequate 
accommodations  are  available. 
Participants  who  require  a  sign  language 
interpreter  or  other  special 
accommodations  should  contact  Cindy 
Zluticky  as  directed  above. 

Background  on  Listening  Sessions  and 
CSREES  Programs 

Section  102(b)  of  AREERA  (7  U.S.C. 
7612)  requires  that  CSREES,  in 
establishing  priorities  for  agricultural 
research,  extension,  and  education 
activities  conducted  or  funded  by 
CSREES,  solicit  and  consider  input  and 
recommendations  frt>m  persons  who 
conduct  or  use  agricultiiral  research, 
extension,  or  education.  As  part  of  this 
ongoing  effort,  CSREES  conducts 
listening  sessions  to  solicit  input  and 
comments  on  the  effectiveness  of  the 
existing  agricultural  research,  education 
and  extension  programs  (such  as  the 
programs  listed  above)  administered  by 
CS^ES  in  meeting  current  and  fut\ire 
challenges  in  the  food  and  agricultiiral 
sciences. 

Section  1402  of  the  National 
Agricultural  Research,  Extension,  and 
Teaching  Policy  Act  of  1977 
(NARETPA),  7  U.S.C.  3101,  specifies 
that  the  purposes  of  agricultural 
research,  extension,  and  education  are 
to  (1)  enhance  the  competitiveness  of 
the  United  States  agriculture  and  food 
industry  in  an  increasingly  competitive 
world  environment;  (2)  increase  the 
long-term  productivity  of  the  United 
States  agriculture  and  food  industry 
while  maintaining  and  enhancing  the 
natural  resource  base  on  which  rural 
America  and  the  United  States 
agricultival  economy  depend;  (3) 
develop  new  uses  and  new  products  for 
agricidtural  commodities,  such  as 
alternative  fuels,  and  develop  new 
crops;  (4)  support  agricultural  research 
and  extension  to  promote  economic 
opportunity  in  rural  communities  and  to 
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meet  the  increasing  demand  for 
information  and  technology  transfer 
throughout  the  United  States  agricultiu« 
industry;  (5)  improve  risk  management 
in  the  United  States  agriculture 
industry;  (6)  improve  the  safe 
production  and  processing  of,  and 
adding  of  value  to.  United  States  food 
and  fiber  resources  using  methods  that 
maintain  the  balance  between  yield  and 
environmental  soundness;  (7)  support 
higher  education  in  agriculture  to  give 
the  next  generation  of  Americans  the 
knowledge,  technology,  and 
applications  necessary  to  enhance  the 
competitiveness  of  United  States 
agricultxu^;  and  (8)  maintain  an 
adequate,  nutritious,  and  safe  supply  of 
food  to  meet  human  nutritional  needs 
and  requirements.         

Section  1404  of  NARETPA,  7  U.S.C. 
3103,  defines  "Food  and  Agricultiual 
Sciences"  as  meaning  basic,  applied, 
and  developmental  research,  extension, 
and  teaching  activities  in  food  and  fiber, 
agricultural,  renewable  natiual 
resources,  forestry,  and  physical  and 
social  sciences,  including  activities 
relating  to  the  following:  (1)  Animal 
health,  production,  and  well-being,  (2) 
Plant  health  and  production,  (3)  Animal 
and  plant  germplasm  collection  and 
preservation,  (4)  Aquaculture,  (5)  Food 
safety,  (6)  Soil  and  water  conservation 
and  improvement,  (7)  Forestry, 
horticuitiue,  and  range  management,  (8) 
Nutritional  sciences  and  promotion,  (9) 
Farm  enhancement,  including  financial 
management,  input  efficiency,  and 
profitability,  (10)  Home  economics,  (11) 
Rural  human  ecology,  (12)  Youth 
development  and  agricultiual 
education,  includii^  4-H  clubs,  (13) 
Expansion  of  domestic  and  international 
markets  for  agricultural  commodities 
and  products,  including  agricultural 
trade  barrier  identification  and  analysis, 
(14)  Information  management  and 
technology  transfer  related  to 
agricultxue,  (15)  Biotechnology  related 
to  agrioilture,  and  (16)  The  processing, 
distributing,  marketing,  and  utilization 
of  food  and  agricultural  products. 

CSREES  currently  supports 
agricultural  research,  extension  and 
education  activities  through  a  broad 
array  of  programs  which  includes  both 
formula  funded  and  competitively 
awarded  grant  programs.  The  formula 
funded  programs  include  the 
agricultxiral  research  programs 
authorized  imder  the  Hatch  Act  (7 
U.S.C.  361a  et  seq.)  for  the  State 
Agricidtural  Experiment  Stations; 
section  1445  of  NARETPA  (7  U.S.C. 
3222)  for  the  1890  Land-Grant 
Institutions  including  Tuskegee 
University  and  West  Virginia  State 
College;  the  Mclntire-Stennis 


Cooperative  Forestry  Act  (16  U.S.C. 
582a  et  seq.);  and  section  1433  of 
NARETPA  (7  U.S.C.  3195)  for  the 
Animal  Health  and  Disease  Research 
program.  The  agricultural  extension 
programs  are  funded  imder  section  3  of 
the  Smith-Lever  Act  (7  U.S.C.  343)  for 
the  cooperative  extension  services  at  the 
1862  Land-Grant  Institutions;  section 
3(d)  of  the  Smith-Lever  Act  (7  U.S.C. 
343(d))  for  targeted,  national  programs; 
and  section  1444  of  NARETPA  (7  U.S.C. 
3221)  for  the  1890  Land-Grant 
Institutions  including  Tuskegee 
University  and  West  Virginia  State 
College.  Section  534(a)  of  the  Equity  in 
Educational  Land-Grant  Status  Act  of 
1994  (7  U.S.C.  301  note)  authorizes 
funding  for  the  1994  Institutions  to 
strengthen  their  teaching  programs  in 
food  and  agricultural  sciences. 

The  CSFSeS  competitive  grant 
programs  include  the  National  Research 
Initiative  authorized  imder  section  2(b) 
of  the  Competitive,  Special,  and 
Facilities  Research  Grant  Act  (7  U.S.C. 
450i);  the  Initiative  for  Futiu« 
Agricultiu^  and  Food  Systems 
authorized  imder  section  401  of 
AREERA  (7  U.S.C.  7621);  the  Integrated 
Research,  Education,  and  Extension 
Competitive  Grants  Program  authorized 
under  section  406  of  AREERA  (7  U.S.C. 
7626);  the  Food  and  Agricultiural 
Sciences  National  Needs  Graduate 
Fellowship  Grants  Program  authorized 
under  section  1417(b)(6)  of  NARETPA 
(7  U.S.C.  3152(b)(6));  the  Higher 
Education  Challenge  Grants  Program 
authorized  under  section  1417(b)(1)  of 
NARETPA  (7  U.S.C.  3152(b)(1));  the 
Secondary  Agriculture  Education 
Challenge  Grants  Program  authorized 
under  section  141 7(j)  of  NARETPA  (7 
U.S.C.  3152(j));  and  the  Hispanic- 
Serving  Institutions  Education  Grants 
Program  authorized  imder  section  1455 
of  NAREPTA  (7  U.S.C.  3241).  In 
addition,  sections  535  and  536  of  the 
Equity  in  Educational  Land-Grant  Status 
Act  of  1994  (7  U.S.C.  301  note) 
authorize  competitive  capacity  building 
and  research  grant  progremis  for  the 
1994  Institutions.  Further  information 
about  CSREES  grant  programs  is 
available  through  the  CSREES  Web  page 
at  http://www.reeusda.gov  as  the  above 
list  of  CSREES  grant  programs  is  not 
exhaustive. 

A  majority  of  the  agricultural 
research,  extension,  and  education 
activities  funded  by  CSREES  are 
conducted  through  the  1862  Land-Grant 
Institutions  which  were  established 
under  the  First  Morrill  Act  (7  U.S.C.  301 
et  seq.);  the  1890  Land-Grant 
Institutions  under  the  Second  Morrill 
Act  (7  U.S.C.  321  et  seq.);  and  the  1994 
Institutions  under  the  Equity  in 


Educational  Land-Grant  Status  Act  of 
1994  (7  U.S.C.  301  note). 

Done  at  Washington,  DC,  this  13th  day  of 
September.  2002. 
Colien  Hefieran, 

Administrator.  Cooperative  State  Research, 
Education,  and  Extension  Service. 
[FR  Doc.  02-24012  Filed  9-18-02;  8:45  am) 
nUING  CODE  3410-2a-P 

DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Notice  of  Resource  Advisory 
Committee  IMeeting 

AGENCY:  Lassen  Resource  Advisory 
Committee,  Susanville,  California, 
USDA  Forest  Service. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  the  authorities  in 
the  Federal  Advisory  Committees  Act 
(Public  Law  92^63)  and  under  the 
Secure  Rural  Schools  and  Community 
Self-Determination  Act  of  2000  (Public 
Law  106-393)  the  Lassen  National 
Forest's  Lassen  County  Resource 
Advisory  Committee  wall  meet 
Thursday,  October  17,  2002.  in 
Susanville,  California  for  a  business 
meeting.  The  meetings  are  open  to  the 
public. 

SUPPLEMENTARY  INFORMATKW:  The 

business  meeting  October  17th  begins  at 
9  a.m.,  at  the  Lassen  National  Forest 
Headquarters  Office,  Caribou 
Conference  Room,  2550  Riverside  Drive, 
Susanville,  CA  96130.  Agenda  topics 
will  include:  Review  of  previous 
meeting  minutes;  RAC  member  reports; 
presentation  of  other  County  RAC 
processes  to  solicit  and  evaluate 
projects;  develop  Lassen  County  RAC 
project  submittal  process;  round  table 
discussion  to  discuss  ideas  on  potential 
projects;  set  agenda  for  next  meeting. 
Time  will  also  be  set  aside  for  public 
comments  at  the  end  of  the  meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Andrews,  Eagle  Lake  District 
Ranger  and  Designated  Federal  Officer, 
at  (530)  257-4188;  or  Assistant  Public 
Affairs  Officer,  Leona  Rodreick,  at  (530) 
257-2151. 

Elizabeth  Norton, 

Acting  Forest  Supervisor. 

[FR  Doc.  02-23800  Filed  9-18-02;  8:45  am] 

BILLMG  CODE  3410-11-M 
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DEPARTMENT  OF  COMMERCE 
Intemationai  Trade  Administration 

[A-57&-827] 

Notice  of  Amended  Final  Results  and 
Partial  Rescission  of  Antidumping 
Duty  Administrative  Review:  Certain 
Cased  Pencils  from  the  People's 
Republic  of  China 

AGENCY:  Import  Administration, 
Intemationai  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  Amended  Final  , 

Results  and  Partial  Rescission  of 
Antidumping  Duty  Administrative 
Review. 

EFFECTIVE  DATE:  September  19,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michele  Mire,  Paul  Stolz,  or  Crystal 
Crittenden  at  (202)  482-4711,  (202) 
482-4474, or (202)  482-0989, 
respectively;  AD/CVD  Enforcement 
Office  rv,  Group  II,  Import 
Administration,  Room  1870, 
Intemationai  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230. 
SUPPLEMENTARY  INF0RMATK>N: 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amencbnents 
made  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  by  the  Uruguay 
Round  Agreements  Act  (URAA).  In 
addition,  unless  otherwise  indicated,  all 
citations  to  the  Department  of 
Conunerce  (the  Department)  regulations 
refer  to  the  regulations  codified  at  19 
CFR  part  351  (April  2002>. 

Background 

On  July  25,  2002,  the  Department  of 
Commerce  (the  Department)  published 
the  final  results  of  the  administrative 
review  of  the  antidumping  duty  order 
on  pencils  from  the  People's  Republic  of 
China  (PRC).  See  Notice  of  Final  Results 
and  Partial  Rescission  of  Antidumping 
Duty  Administrative  Review:  Certain 
Cased  Pencils  from  the  People's 
Republic  of  China,  67  FR  48612  (July  25, 
2002)  [Final  Results).  On  July  30,  2002. 
Kaiyuan  Group  Corporation  (Kaiyuan) 
timely  filed  an  allegation  that  the 
Department  made  three  ministerial 
errors  in  calculating  the  final  margin  for 
Kaiyuan.  On  July  31,  2002,  the 
respondents,  China  First  Pencil  Co..  Ltd. 
(CFP).  Orient  hitemational  Holding 
Shanghai  Foreign  Trade  Co..  Ltd 
(OIHSFTC),  Guangdong  Stationery  & 


Sporting  Goods  Import  &  Export  Co.,  Ltd 
(Guangdong),  and  Three  Star  Stationery 
Industry  Co.,  Ltd.  (Three  Star)  timely 
filed  an  allegation  that  the  Department 
made  several  ministerial  errors  in  the 
final  results.  The  Writing  Instrument 
Manufacturers  Association,  Inc..  Pencil 
Section;  Sanford  Corp.;  Berol  Corp.; 
General  Pencil  Co..  Inc;  J.R.  Moon 
Pencil  Co.;  Tennessee  Pencil  Co.;  and 
Musgrave  Pencil  Co.,  filed  comments 
regarding  the  respondents'  allegations  of 
ministerial  errors  on  August  5.  2002. 

Scope  ofThe  Investigation 

Imports  covered  by  this  review  are 
shipments  of  certain  cased  pencils  of 
any  shape  or  dimension  wUch  are 
writing  and/or  drawing  instruments  that 
feature  cores  of  graphite  or  other 
materials,  encased  in  wood  and/or  man- 
made  materials,  whether  or  not 
decorated  and  whether  or  not  tipped 
(e.g..  with  erasers,  etc.)  in  any  fashion. 
and  either  sharpened  or  unsharpened. 
The  pencils  subject  to  this  order  are 
classified  under  item  number 
9609.10.00  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Specifically  excluded  from  the  scope  of 
this  order  are  mechanical  pencils, 
cosmetic  pencils,  pens,  non-cased 
crayons  (wax),  pastels,  charcoals,  and 
chalks.Although  the  HTSUS  item 
number  is  provided  for  convenience  and 
customs  purposes  our  written 
description  of  the  scope  of  the  order  is 
dispositive. 

Allegation  of  Ministerial  Errors 

In  their  July  30  and  31,  2002 
submissions,  respondents  alleged  that 
the  Department:  (1)  Used  an  incorrect 
surrogate  to  value  the  wax  used  by 
Kaiyuan,  (2)  assigned  Guangdong  an 
incorrect  dumping  margin,  (3)  used  an 
incorrect  averaging  methodology  in 
calculating  the  average  surrogate  value 
for  lacquer,  paint  and  dipping  lacquer 
(collectively  lacquer),  and  (4)  used  an 
incorrect  surrogate  to  value  black  and 
color  cores. 

Section  751(h)  of  the  Act  authorizes 
the  Department  to  correct  ministerial 
errors.  In  that  Vein.  19  CFR  351.224(e) 
notes  that  "the  Secretary  will  analyze 
any  comments  received  and,  if 
appropriate,  correct  any  significant 
ministerial  error  by  amending  the 
preliminary  determination,  or  correct 
any  ministerial  error  by  amending  the 
final  determination  or  the  final  results 
of  review  (whichever  is  applicable)."  A 
ministerial  error  is  defined  under  19 
CFR  351.224(f)  as  "an  error  in  addition, 
subtraction,  or  other  arithmetic 
function,  clerical  error  resulting  from 
inaccurate  copying,  duplication,  or  the 
like,  and  any  other  similar  type  of 


unintentional  error  which  the  Secretary 
considers  ministerial." 

After  reviewing  respondents' 
allegations  we  have  determined,  in 
accordance  with  19  CFR  351.224(e),  that 
the  Final  Results  were  based  on  several 
ministerial  errors.  We  agree  with 
respondents  that  the  Department  used 
an  incorrect  averaging  methodology  in 
calculating  the  average  surrogate  value 
for  lacquer.  The  Department  abo  found 
that  it  used  this  same  incorrect 
averaging  methodology  in  calculating 
the  average  value  for  a  number  of  other 
factors.  See  Memorandum  bom  HoUy  A. 
Kuga  to  Bernard  T.  Carreau,  regarding 
the  ministerial  error  allegations  with 
respect  to  the  final  results  of  the  instant 
review,  dated  concurrently  with  this 
notice  (Ministerial  Errors 
Memorandum),  a  public  version  of 
which  is  on  file  in  room  B-099  of  the 
main  Commerce  building. 

The  alleged  ministerial  errors  with 
which  we  do  not  agree  concern  the 
respondents'  assertion  that  the 
Department  assigned  Guangdong  an 
incorrect  dumping  margin  and  used 
incorrect  surrogates  to  value  the  wax 
used  by  Kaiyuan  and  the  black  and 
color  cores.  For  a  detailed  description  of 
all  these  allegations  and,  where 
applicable,  our  resultant  corrections,  see 
the  Ministerial  Errors  Memorandum. 
Therefore,  in  accordance  with  19  CFR 
351.224(e),  we  are  amending  the  final 
results  of  the  antidumping  duty 
administrative  revi  -w  of  certain  cased 
pencils  from  the  People's  Republic  of 
China  to  reflect  the  correction  of  the 
ministerial  errors  outlined  above.  The 
revised  weighted-average  dumping 
margins  are  in  the  Amended  Final 
Results  section,  below. 

Amended  Final  Results 

We  are  amending  the  final  results  of 
the  antidumping  duty  administrative 
review  of  certain  cased  pencils  from  the 
People's  Republic  of  China  as  discussed 
above.  The  revised  weighted-average 
dumping  margins  are  as  follows: 


Manufacturer/exporter 

Margin 
(percent) 

China  First  Pencil  Co.,  Ltd 

Orient  Intemationai  Holding 

Shanghai  Foreign  Trade  Co.. 

Ltd     .     

6.32' 
12.96 

Kaiyuan  Group  Corporation 

Guangdong  Stationery  & 
Sporting  Goods  lnr)port& 
Export  Co..  Lid 

PRC-Wkte  Rate 

114.90 

114.90 
114.90 

^Shanghai  Three  Star  Stationery  Cornpany 
Ltd.  is  now  considered  to  be  part  of  China 
First  PencH  Co..  Ltd. 
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Cash  Deposit  Requirements 

The  following  cash  deposit 
requirements  will  be  effective  upon 
publication  of  this  notice  of  amended 
final  results  of  administrative  review  for 
all  shipments  of  pencils  from  the  PRC 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication,  as  provided  by  section 
751(a)(1)  of  the  Act:  (1)  The  cash  deposit 
rates  for  the  reviewed  companies  will  be 
the  rates  shown  above;  (2)  for  previously 
reviewed  or  investigated  companies  not 
listed  above,  that  have  separate  rates, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period;  (3)  the  cash 
deposit  rate  for  all  other  PRC  exporters 
will  be  114.90  percent;  and  4)  the  cash 
deposit  rate  for  non-PRC  exporters  will 
be  the  rate  applicable  to  the  PRC 
supplier  of  that  exporter. 

These  deposit  requirements  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

Assessment 

I 

The  Department  will  determine,  and 
the  Customs  Service  will  assess, 
antidumping  duties  on  all  entries  of 
subject  merchandise  in  accordance  with 
these  amended  final  results.  For 
assessment  purposes,  we  have 
calculated  exporter-specific  duty 
assessment  rates  for  subject 
merchandise  based  on  the  ratio  of  the 
total  amount  of  antidumping  duties 
calculated  for  the  examined  sales  during 
the  period  of  review  (POR)  to  the  total 
quantity  of  sales  examined  during  the 
POR.  We  calculated  exporter-specific 
assessment  rates  because  there  was  no 
information  on  the  record  which 
identified  the  importers  of  record.  The 
Department  will  issue  appropriate 
assessment  instructions  directly  to  the 
Customs  Service  within  15  days  of 
publication  of  these  final  amended 
results  of  review. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
751(a)(1)  and  777(i)  of  the  Act. 

Dated:  September  9.  2002. 
Richard  W.  Moreland, 

Acting  Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  02-23822  Filed  9-lft-02:  8:45  am] 

BHJJNO  CODE  3S10-0$-S 


DEPARTMENT  OF  COMMERCE 


the  Department's  request  to  conduct 

verification. 


International  Trade  Administration 
[A-791-815] 

Notice  of  Amended  Preliminary 
Detennination  of  Sales  at  Less  Than 
Fair  Value;  Ferrovanadium  from  the 
Republic  of  South  Africa 

agency:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTKXl:  Notice  of  Amended  Preliminary 

Determination  of  Sales  at  Less  Than  Fair 

Value. 

EFFECTIVE  DATE:  September  19,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Crystal  Crittenden  or  Mark  Manning  at 
(202) 482-0989  or  (202) 482-5253, 
respectively;  AD/CVD  Enforcement 
Office  IV,  Group  II,  Import 
Administration,  Room  1870, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW.,  - 
Washington,  DC  20230. 
S4IPPLEMENTARY  INFORMATION: 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Roimd  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department  of  Commerce  (the 
Department)  regulations  refer  to  the 
relations  codified  at  19  CFR  part  351 
(April  2002). 

Background 

On  June  25,  2002,  the  Department 
preliminarily  determined  that  imports 
of  ferrovanadium  from  the  Republic  of 
South  Africa  (South  Africa)  are  being,  or 
are  likely  to  be,  sold  in  the  United  States 
at  less  than  fafr  value  (LTFV),  as 
provided  in  section  733  of  the  Act.  See 
Notice  of  Preliminary  Detennination  of 
Sales  at  Less  Than  Fair  Value  and 
Postponement  affinal  Determination: 
Ferrovanadium  from  the  Republic  of 
South  Africa,  67  FR  45083  (July  8,  2002) 
[Preliminary  Detennination).  On  July  9, 
2002,  one  of  the  respondents,  Xstrata 
South  Africa  (Proprietary)  Limited 
(Xstrata),  timely  filed  an  allegation  that 
the  Department  made  several  ministerial 
errors  in  its  preliminary  detennination. 
In  addition,  during  July  2002,  Xstrata 
and  Highveld  Steel  and  Vanadium 
Corporation,  Ltd  (Highveld),  the  other 
respondent  in  this  investigation, 
separately  submitted  letters  declining 


Scope  of  The  Investigation 

The  scope  of  this  investigation  covers 
all  ferrovanadium  regardless  of  grade, 
chemistry,  form,  shape,  or  size. 
Ferrovanadium  is  an  alloy  of  iron  and 
vanadium  that  is  used  chiefly  as  an 
additive  in  the  manufactvu«  of  steel.  The 
merchandise  is  commercially  and 
scientifically  identified  as  vanadium.  It 
specifically  excludes  vanadium 
additives  other  than  ferrovanadium, 
such  as  nitride  vanadium,  vanadiiun- 
aliiminiiin  master  alloys,  vanadium 
chemicals,  vanadium  oxides,  vanadium 
waste  and  scrap,  and  vanadium-bearing 
raw  materials  such  as  slag,  boiler 
residues  and  fly  ash.  Merchandise  under 
the  following  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS) 
item  numbers  2850.00.2000, 
8112.40.3000,  and  8112.40.6000  are 
specifically  excluded.  Ferrovanadium  is 
classified  imder  HTSUS  item  number 
7202.92.00.  Although  the  HTSUS  item 
number  is  provided  for  convenience  and 
Customs  purposes,  the  Department's 
written  description  of  the  scope  of  this 
investigation  remains  dispositive. 

Allegation  of  Ministerial  Errors 

In  its  July  9,  2002  submission,  Xstrata 
alleged  that  the  Department  (1)  used  the 
wrong  currency  exchange  rates  to 
convert  expenses  reported  in  foreign 
currencies  in  the  U.S.  sales  file  into  U.S. 
dollars,  (2)  included  the  wrong  selling 
expenses  in  constructed  value  (CV),  (3) 
failed  to  deduct  imputed  credit 
expenses  from  CV,  and  (4)  erred  by  not 
granting  Xstrata  a  constructed  export 
price  (CEP)  offset. 

A  ministerial  error  is  defined  under 
19  CFR  351.224(f)  as  "an  error  in 
addition,  subtraction,  or  other 
arithmetic  function,  clerical  error 
resulting  from  inaccurate  copying, 
duplication,  or  the  like,  and  any  other 
similar  type  of  unintentional  error 
which  the  Secretary  considers 
ministerial."  In  addition,  19  CFR 
351.224(e)  notes  that  "the  Secretary  will 
analyze  any  comments  received  and,  if 
appropriate,  correct  any  significant 
ministerial  error  by  amending  the 
preliminary  determination..!." 
Ministerial  errors  are  considered  to  be 
"significant"  if,  in  the  aggregate,  their 
correction  would  result  in  a  change  of 
at  least  five  absolute  percentage  points 
in,  but  not  less  than  25  percent  of,  the 
weighted-average  dumping  margin 
calculated  in  the  original  (erroneous) 
preliminary  determination;  or  would 
result  in  a  difference  between  a 
weighted-average  dumping  margin  of 
zero  (or  de  minimis)  and  a  wei^ted- 
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average  dumping  margin  of  greater  than 
de  minimis  or  vice  versa  [see  19  CFR 
351.224(e)). 

After  reviewing  Xstrata's  allegations, 
we  have  determined,  in  accordance  with 
19  CFR  351.224(e),  that  the  Preliminary 
Determination  was  based  on  several 
ministerial  errors  which  are  considered 
significant  under  the  Department's 
r^ulations.  First,  we  agree  with  Xstrata 
that  the  Department  failed  to  merge  the 
currency  exchange  rate  database  and  the 
U.S.  sales  database  by  the  date  of  sale. 
Because  of  this  error,  we  used  the  wrong 
currency  exchange  rates  to  convert  U.S. 
sales  adjustments  reported  in  foreign 
airrencies  into  U.S.  dollars.  Second,  we 
agree,  in  part,  with  Xstrata's  allegation 
regarding  the  selling  expenses  included 
in  CV.  Specifically,  we  agree  that  we 
included  certain  movement  expenses  in 
CV,  rather  than  selling  expenses.  See  the 
Memorandum  from  Holly  A.  Kuga  to 
Bernard  T.  Carreau  regarding  the 
ministerial  error  allegations  with  respect 
to  our  preliminary  determination  in  the 
instant  investigation,  dated  concurrently 
with  this  notice  (Allegation  of 
Ministerial  Errors  Memorandum),  a 
public  version  of  which  is  on  file  in 
room  B-099  of  the  Department  of 
Commerce  Herbert  C.  Hoover  building. 

The  alleged  ministerial  errors  vtrith 
which  we  do  not  agree  concern  Xstrata's 
assertion  that  the  Department  erred  by 
including  the  wrong  selling  expenses  in 
CV,  failing  to  deduct  imputed  credit 
expenses  ftt)m  CV  and  not  granting 
Xstrata  a  CEP  offset.  As  stated  in  the 
Allegation  of  Ministerial  Errors 
Memorandum,  the  Department 
determined  that  these  allegations  are  not 
ministerial  in  natiire,  but  rather  involve 
methodological  issues.  See  the 
Allegation  of  Ministerial  Errors 
Memorandum  for  a  detailed  description 
of  the  ministerial  error  allegations  and 
a  detailed  analysis  thereof. 

Therefore,  in  accordance  with  19  CFR 
'  351.224(e),  we  are  amending  the 
preliminary  determination  of  the 
antidumping  duty  investigation  of 
ferrovanadium  bom  South  Africa  to 
reflect  the  correction  of  significant 
ministerial  errors  made  in  the  margin 
calculation  for  Xstrata.  Xstrata's  revised 
weighted-average  dimiping  margin  is 
listed  in  the  "Amended  Preliminary 
Detennination"  section,  below.  We  have 
also  revised  the  all  others  rate  to  reflect 
the  change  in  Xstrata's  margin. 

Amended  Preliminary  Determination 

We  are  amending  the  preliminary 
determination  of  the  antidumping  duty 
investigation  of  ferrovanadium  fi:^m 
South  Africa  to  reflect  the  correction  of 
the  above-cited  ministerial  errors.  The 


revised  preliminary  weighted-average 
dimiping  margins  are  as  follows: 


Manufacturer/exporter 

Margin  (percent) 

Highveld  Stee<  and 
VanadHMD  Corporation 
Ltd  

Xstrata  South  Africa 
(Proprietary)  Limited  ... 

All  Others  

45.58 

19.42 
33.39 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)  of 
the  Act,  we  are  directing  the  United 
States  Customs  Service  (Customs)  to 
continue  suspending  liquidation  on  all 
imports  of  subject  merchandise  from 
South  Africa.  Customs  shall  require  a 
cash  deposit  or  the  posting  of  a  bond 
equal  to  the  weighted-average  amoimt 
by  which  normal  value  exceeds  the 
export  price  as  indicated  in  the  chart 
above.  These  suspension-of-liquidation 
instructions  will  remain  in  effect  until 
further  notice. 

International  Trade  Conumssion 
Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the 
International  Trade  Commission  of  our 
amended  preliminary  determinadon. 

Public  Comment 

Since  Highveld  and  Xstrata  have 
declined  verification,  the  Department 
has  assigned  the  following  schedule  for 
the  submission  of  case  briefs  for  this 
investigation:  case  briefs  must  be 
submitted  to  the  Department  no  later 
than  seven  days  after  the  date  of  the 
publication  of  this  notice.  Rebuttal 
briefs  must  be  filed  five  days  frtjm  the 
deadline  for  case  briefs.  A  list  of 
authorities  used,  a  table  of  contents,  an 
electronic  copy  of  the  public  version  on 
diskette,  and  an  executive  simunary  of 
issues  should  accompany  any  briefs 
submitted  to  the  Department.  Executive 
summaries  should  be  limited  to  five 
pskges  total,  including  footnotes. 

The  deadline  for  requesting  a  hearing 
has  passed.  The  Department  received  no 
requests  for  a  hearing,  therefore,  no 
hearing  will  be  held  in  this 
investigation. 

We  will  make  our  final  determination 
no  later  than  November  20,  2002. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
733(f)  and  777(i)  of  the  Act. 

Dated :  September  1 2 ,  2002 . 
Richard  W.  Moreland, 
Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  02-23821  Filed  9-18-02;  8:45  am] 
BHJJMQ  COOC  3610-DS-« 


DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmoapharic 
Admlniatratlon 

P.D.071002A] 

Marina  Mammala;  Notlca  of  Infant  to 
Prapara  an  Envlronmantal  Impact 
Statamant  for  a  Taka  RadueUon  Plan 
for  tha  Waatam  North  Atlantic  Coaatal 
Stock  of  BotManoaa  Dolphlna 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACnON:  Notice  of  intent  to  prepare  an 

Environmental  Impact  Statement  (EIS); 

reopening  of  comiAent  period. 

summary:  NMFS  announced  its 
intention  to  prepare  an  EIS  on  July  22, 
2002.  The  EIS,  prepared  in  accordance 
with  the  National  Environmental  Policy 
Act,  is  for  the  development  of  a 
Bottlenose  Dolphin  Take  Reduction 
Plan  (BDTRP)  to  reduce  the  incidental 
mortality  and  serious  injury  of  the 
AUantic  coastal  stock  of  bottlenose 
dolphins  in  commercial  fisheries  to 
below  the  potential  biological  removal 
(PBR)  level  for  the  stock.  The  purpose 
of  this  action  is  to  solicit  public 
comments  on  the  scope  of  the  issues  to 
be  addressed  in  the  EIS.  The  original 
comment  period  closed  on  August  21, 
2002.  However,  in  response  to  public 
comments  and  to  ensure  that  the  public 
has  ample  opportiinity  to  provide 
comments,  NMFS  is  reopening  the 
pubic  comment  period  for  an  additional 
45  days. 

DATES:  Comments  on  the  scope  of  the 
EIS  must  be  postmarked  or  transmitted 
via  facsimile  by  5  p.m.  Eastern  Standard 
Time  November  4,  2002. 
ADDRESSES:  Send  comments  on  the 
scope  of  the  EIS  to  Chief,  Marine 
Mammal  Conservation  Division,  Office 
of  Protected  Resources,  National  Marine 
Fisheries  Service,  1315  East-West 
Highway,  Silver  Spring,  MD  20910, 
Attn:  Bottlenose  Dolphin  EIS. 
Comments  may  also  be  sent  via 
facsimile  to  301-713-0376.  NMFS  will 
not  accept  comments  submitted  via  e- 
mail  or  Internet. 

FOR  FURTHER  INFORMATION  CONTACT: 
Katie  Moore,  NMFS  Southeast  Region, 
phone:  727-570-5312.  e-mail: 
Katie.Moore@nooa.gov,  or  Emily 
Menashes,  NMFS  Office  of  Protected 
Resources,  phone:  301-713-2322,  e- 
mail:  Emily.Menashes@noaa.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  at  1-800-877-8339 
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between  8  a.m.  and  4  p.m.  Eastern  time, 
Monday  through  Friday,  excluding 
Federal  holidays. 

SUPPLEMENTARY  INFORMATION:  Electronic 
AccessFor  additional  information  on 
Atlantic  coastal  bottlenose  dolphins, 
refer  to  the  draft  2002  Atlantic  and  Gulf 
of  Mexico  Marine  Mammal  Stock 
Assessment  Reports  (SARs).  The  reports 
can  be  accessed  via  the  internet  at: 

http://www.nmfs.noaa.gov/prot res/ 

PR2/Stock_Assessment_Program/ 
sars.html.  ! 

Background 

NMFS  intends  to  develop  and 
.  implement  a  BDTRP  pursuant  to  section 
118(f)  of  the  Marine  Mammal  Protection 
Act  (MMPA).  The  purpose  of  the 
proposed  action  is  to  reduce  the 
incidental  mortality  and  serious  injury 
of  the  Atlantic  coastal  stock  of 
bottlenose  dolphins  in  commercial 
fisheries  to  below  the  PBR  level  for  the 
stock.  The  BDTRP  will  address 
mortality  and  serious  injury  of  Atlantic 
coastal  bottlenose  dolphins  incidentally 
taken  in  the  following  Category  II 
commercial  fisheries:  Mid- Atlantic 
coastal  gillnet;  North  Carolina  inshore 
gillnet;  Southeast  Atlantic  gillnet; 
Southeastern  U.S.  Atlsmtic  shark  gillnet; 
Atlantic  blue  crab  trap/pot;  Mid- 
Atlantic  haul/beach  seine;  North 
Carolina  long  haul  seine;  North  Carolina 
roe  mullet  stop  net;  and  Virginia  poimd 
net. 

Section  118(f)  of  the  MMPA  requires 
NMFS  to  convene  a  take  reduction  team 
to  assist  in  the  recovery  and  prevent  the 
depletion  of  each  strategic  stock  that 
interacts  with  Category  I  or  n  fisheries. 
The  western  North  Atlantic  coastal 
stock  of  bottlenose  dolphins  is  a 
strategic  stock.  More  iniformation  about 
the  stock  is  available  in  the  draft  2002 
SAR,  which  can  be  obtained  via  the 
internet  or  by  contacting  Katie  Moore  or 
Emily  Menashes  (see  FOR  FURTHER 
INFORMATION  CONTACT).  Strategic  status 
was  initially  assigned  because  the  stock 
is  designated  as  depleted  under  the 
MMPA  as  a  result  of  a  large-scale 
mortality  event  that  occurred  in  1987- 
1988  (58  FR  17789,  April  6. 1993). 
However,  the  stock  also  qualifies  as 
strategic  because  mortality  and  serious 
injury  of  this  stock  incidental  to 
commercial  fishing  exceeds  the  PBR 
level  of  the  stock. 

The  immediate  goal  of  a  take 
reduction  plan  for  a  strategic  stock  of 
marine  mammals  is  to  reduce,  within  6 
months  of  plan  implementation,  the 
incidental  mortality  or  serious  injury  of 
marine  mammals  taken  in  the  course  of 
commercial  fishing  operations  to  levels 
less  than  the  PBR  level.  The  long-term 
goal  of  the  plan  is  to  reduce,  within  5 


years  of  its  implementation,  the 
incidental  mortality  or  serious  injury  of 
marine  mammals  taken  in  the  course  of 
commercial  fishing  operations  to 
insignificant  levels  approaching  a  zero 
mortality  and  serious  injury  rate,  taking 
into  account  the  economics  of  the 
fishery,  the  availability  of  existing 
technology,  and  existing  state  or 
re^onal  fishery  management  plans. 

The  Secretary  of  Commerce 
(Secretary)  may  establish  a  take 
reduction  team  to  address  mortality  or 
serious  injury  of  strategic  stocks  of 
marine  manmials  interacting  with 
Category  I  or  II  fisheries.  Not  later  than 
6  months  after  the  date  of  establishment 
of  a  take  reduction  team,  the  team  is 
required  to  submit  a  draft  take  reduction 
plan  for  such  stock  to  the  Secretary, 
consistent  with  the  other  provisions  of 
section  118  of  the  MMPA.  The  Secretary 
is  required  to  take  the  draft  take 
reduction  plan  submitted  by  the  team 
into  consideration  and  publish  in  the 
Federal  Register  a  simmiary  of  the  draft 
plan  submitted  by  the  team,  any 
changes  proposed  by  the  Secretary  with 
an  explanation  of  the  reasons  therefore, 
and  proposed  regulations  to  implement 
such  plan,  for  public  review  and 
comment. 

Public  Scoping  Process 

The  Bottlenose  Dolphin  Take 
Reduction  Team  (Team)  was  established 
on  November  7,  2001.  A  Federal 
Register  notification  announcing  the 
convening  of  the  Team  and  their  first 
meeting  was  published  on  October  24, 
2001  (66  FR  53782).  The  Team  met  a 
total  of  five  times  before  delivering 
consensus  recommendations  for  the 
BDTRP  to  NMFS  on  May  7,  2002.  The 
dates  of  the  five  meetings  were: 
November  7-8,  2001,  January  23-25, 
2002,  February  27-March  1,  2002, 
March  27-28;  2002,  and  April  23-25, 
2002.  Team  meetings  were  open  to  the 
public  and  a  public  comment  period 
was  held  following  each  day  of 
meetings.  Additionally,  NMFS  held 
three  public  meetings  with  potential 
Team  members  and  other  interested 
members  of  the  public  on  May  15-16, 
2001,  July  11-12,  2001,  and  November 
6,  2001.  An  additional  meeting  of  the 
Team,  tentatively  scheduled  for  January 
of  2003  and  open  to  the  public,  will  be 
held  prior  to  development  of  the 
proposed  rule  implementing  the  BDTRP 
and  completion  of  the  draft  EIS.  This 
document  provides  additional 
opportunity  for  public  involvement  in 
the  scope  of  the  issues  to  be  addressed 
in  the  EIS. 

NMFS  hired  a  commercial  fisheries 
liaison  to  involve  potentially  affected 
sectors  of  the  commercial  fishing 


industry  in  the  Team  process  by 
providing  information  about  the 
purpose  of  the  Team,  meeting  dates  and 
locations,  and  discussion  topics  for 
upcoming  meetings.  The  liaison  used 
dockside  visits,  commercial  fishing 
publications,  and  a  commercial  fishing 
expo  to  disseminate  the  information. 
NMFS  generated  and  distributed  a  fact 
sheet  about  the  Team  and  upcoming 
Team  meetings  and  used  mail  and 
electronic  mail  to  distribute  information 
about  meeting  logistics  and  summaries 
to  over  200  interested  persons. 


Analjrsis  of  Alternatives 

-    NMFS  will  be  analyzing  alternatives 
that  are  reasonably  expected  to  reduce 
mortality  and  serious  injury  of  Atlantic 
coastal  bottlenose  dolphins  to  less  than 
the  PBR  level  within  6  months  of 
implementation  of  the  BDTRP.  NMFS 
will  be  analyzing  all  reasonable 
alternatives,  which  include  a  status  quo 
alternative  and  the  recommendations 
submitted  by  the  Team.  The  Team's 
recommendations  can  be  obtained  by 
contacting  Katie  Moore  or  Emily 
Menashes  (see  FOR  FURTHER  INFORMATION 
CONTACT). 

Dated:  September  13,  2002. 
Chris  Mobley, 

Acting  Director,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 
[FR  Doc.  02-23840  Filed  9-18-02;  8:45  am] 
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PATENT  AND  TRADEMARK  OFHCE 

Proposed  Infonnation  Collection; 
Payment  of  Patent  and  Trademark 
Offtee  Fees  by  CredH  Card 

ACTKW:  Proposed  collection;  comment 
request. 

summary:  The  United  States  Patent  and 
Trademark  Office  (USPTO),  as  part  of  its 
continuing  eflfort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and^ other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  the  revision  of  a  continuing 
information  collection,  as  required  by 
the  Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  November  18, 
2002. 

ADDRESSES:  Direct  all  written  comments 
to  Susan  K.  Brown,  Records  Ofiicer, 
Office  of  Data  Architectvire  and 
Services,  Data  Administration  Division, 
USPTO,  Suite  310,  2231  Crystal  Drive, 
Washington,  DC  20231;  by  telephone  at 
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(703)  308-7400;  or  by  electronic  mail  at 
susan.brown@uspto.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  Michelle  Picard, 
Director,  Office  of  Finance,  USPTO, 
Washington,  DC  20231;  by  telephone  at 
(703)  305-8360;  or  by  electronic  mail  at 
michelle.picard@uspto.gov. 
SUPPLEMENTARY  INFORMATION 

I.  Abstract 

Under  35  U.S.C.  41  and  15  U.S.C. 
1 1 1 3 ,  the  USPTO  charges  fees  for 
processing  and  other  services  related  to 
patents,  trademarks,  and  information 
products.  The  provisions  of  35  U.S.C.  41 
and  15  U.S.C.  1113  are  implemented  in 
37  CFR  1.1&-1.28, 1.492,  2.6.  and  2.7. 

This  information  collection  was 
previously  submitted  in  November  1999 
in  conjunction  with  a  proposed  rule  that 
would  allow  customers  to  pay  any 
patent  or  trademark  fee  by  credit  card. 
The  Office  of  Management  and  Budget 
(0MB)  approved  this  collection  in 
January  2000.  The  USPTO  published  the 
final  rule  notice  entitled  "Changes  to 
Permit  Payment  of  Patent  and 
Trademark  Fees  by  Credit  Card"  in  the 
Federal  Register  on  May  24,  2000  (Vol. 
65.  No.  101).  This  rule  amended  the 
rules  of  practice  under  37  CFR  1.23(b) 
to  provide  for  the  payment  of  any  patent 
or  trademark  fee  by  credit  card. 
Previously,  credit  card  payments  were 
limited  to  fees  required  for  information 
products  or  for  an  electronic  submission 
related  to  a  trademark  application. 

Payments  of  fees  made  by  credit  card 
must  specify  the  amount  to  be  charged 
and  other  infonnation  that  is  necessary 
to  process  the  charge,  such  as  a  billing 
address  and  an  authorized  signature. 
Persons  submitting  fee  pajrments  must 
also  provide  information  concerning  the 


purpose  of  the  fee  so  that  the  USPTO  is 
able  to  (1)  apply  the  fee  to  the  particular 
application,  patent,  trademark 
registration,  or  other  proceeding, 
service,  or  product;  and  (2)  determine 
whether  the  person  has  submitted  the 
appropriate  fee(s)  required  by  law  or 
regulation. 

This  information  collection  includes 
the  Credit  Card  Payment  Form  (PTO- 
2038),  which  provides  the  public  with 
a  convenient  way  to  submit  a  credit  card 
pa)mient  for  fees  related  to  a  patent, 
trademark,  or  infonnation  product.  The 
USPTO  is  adding  the  Electronic  Credit 
Card  Payment  Form  to  this  collection. 
Customers  may  use  this  electronic  form 
to  submit  credit  card  payments  when 
using  online  systems  provided  by  the 
USPTO  for  paying  fees  related  to 
patents,  trademarks,  or  information 
products.  These  systems  are  accessible 
through  the  USPTO  Web  site. 

In  order  to  protect  the  confidentiality 
of  the  credit  card  information,  the 
USPTO  will  not  include  the  Credit  Card 
Payment  Form  or  Electronic  Credit  Card 
Payment  Form  among  the  records  open 
to  public  inspection  for  a  patent, 
trademark  registration,  or  other 
proceeding.  The  USPTO  does  not 
require  customers  to  use  the  Credit  Card 
Pajonent  Form  when  paying  fees  by 
credit  card,  but  using  this  form  is 
strongly  encouraged.  If  a  customer 
provides  credit  card  information  on  a 
form  or  document  (e.g.  in 
correspondence  related  to  a  "patent  or 
trademark)  other  than  a  credit  card 
payment  form  provided  by  the  USPTO, 
the  credit  card  information  may  become 
part  of  a  patent  or  trademark  file  that  is 
open  to  public  inspection.  If  credit  card 
information  is  submitted  on  a  form  or 
document  other  than  a  credit  card 
pa)m[ient  form  provided  by  the  USPTO, 


the  USPTO  will  not  be  liable  if  the 
credit  card  information  becomes  public 
knowledge. 

n.  Method  of  Collection 

By  mail,  facsimile,  or  hand  delivery  to 
the  USPTO.  Payments  using  the 
Electronic  Credit  Card  Payment  Form 
may  be  submitted  electronically  over 
the  Internet. 

m.  Data 

OMB  Number:  0651-0043. 

Form  Number(s):  PTO-2038. 

Type  of  Review:  Revision  of  a  ^- 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households;  businesses  or  other  for- 
profits;  not-for-profit  institutions;  farms; 
the  Federal  Government;  and  state,  local 
or  tribal  governments. 

Estimated  Number  of  Respondents: 
269,580  responses  per  year. 

Estimated  Time  Per  Response:  The 
USPTO  estimates  that  it  will  take  the 
public  approximately  12  minutes  (0.2 
hours)  to  gather  the  necessary 
information,  prepare,  and  submit  the 
Credit  Card  Payment  Form  or  10 
minutes  (0.17  hoius)  to  prepare  and 
submit  the  Electronic  Credit  Card 
Payment  Form. 

Estimated  Total  Annual  Respondent 
Burden  Hours:  48,154  hours  per  year. 

Estimated  Total  Annual  Respondent 
Cost  Burden:  $1,444,620  per  year. 

The  USPTO  expects  that  the 
information  in  this  collection  will  be 
prepared  by  paraprofessionals  or  fee 
coordinators/administrators.  Using  the 
paraprofessional  rate  of  $30  per  hour, 
the  USPTO  estimates  that  the 
respondent  cost  burden  for  this 
collection  will  be  $1,444,620  per  year. 


Item 


Estimated  time 
for  response 
(in  minutes) 


Estimated  annual 
responses 


Estimated  annual 
burden  hours 


Credit  Card  Payment  Form  

Electronic  Credit  Card  Payment  Form 

Total 


12 
10 


77,500 
192,060 


15,500 
32.654 


269,580 


48,154 


Estimated  Total  Annual  Non-hour 
Respondent  Cost  Burden:  $7,194.  There 
are  no  capital  start-up  or  maintenance 
costs  or  filing  fees  associated  with  this 
information  collection.  However, 
customers  may  inoir  postage  costs 
when  submitting  the  Credit  Card 
Payment  Form  to  the  USPTO  by  mail  or 
recordkeeping  costs  related  to  the 
Electronic  Credit  Card  Payment  Form. 

Customers  generally  send  the  Credit 
Card  Payment  Form  to  the  USPTO  along 


with  other  documents  related  to  the  fee 
or  service  being  paid  for  by  credit  card, 
but  some  customers  may  submit  just  the 
Credit  Card  Payment  Form  without 
additional  supporting  documents.  The 
USPTO  estimates  that  roughly  5  percent 
of  the  Credit  Card  Payment  Forms  may 
be  mailed  in  by  themselves,  for  a  total 
of  3,875  per  year.  The  USPTO  estimates 
that  the  first-class  postage  cqst  for  a 
mailed  Credit  Card  Payment  Form  will 


be  37  cents,  for  a  total  postage  cost  of 
$1,434  per  year. 

Customers  using  the  Electronic  Credit 
Card  Payment  Form  may  inciir 
recordkeeping  costs  from  printing  a 
copy  of  the  screen  or  electronic  mail 
message  confirming  their  successful 
transaction.  Currently,  a  confirmation 
message  may  not  be  available  for  all 
transactions,  but  the  USPTO  is  planning 
to  implement  an  electronic  confirmation 
receipt  for  all  Internet  transactions  in 
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FY  2003  or  FY  2004.  The  USPTO 
estimates  that  it  will  take  5  seconds 
(0.001  hours)  to  print  a  copy  of  the 
confirmation  receipt  and  that 
approximately  192,080  submissions  per 
year  will  use  the  Electronic  Credit  Card 
Payment  Form,  for  a  total  recordkeeping 
burden  of  192  hours  per  year.  Using  the 
paraprofessional  rate  of  $30  per  hour, 
the  USPTO  estimates  that  the 
recordkeeping  cost  associated  with  this 
collection  will  be  $5,760  per  year.  The 
total  non-hour  respondent  cost  burden 
for  this  collection  in  the  form  of  postage 
costs  and  recordkeeping  costs  is  $7,194 
per  year. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  e.g.,  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Comments  submitted  in  response  to 
this  notice  will  be  simunarized  or 
included  in  the  request  for  0MB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  September  13,  2002. 
Susan  K.  Broivn, 

Records  Officer.  USPTO,  Office  of  Data 
Architecture  and  Services,  Data 
Administration  Division. 
[FR  Doc.  02-23763  Filed  9-18-02;  8:45  am] 
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PATENT  AND  TRADEMARK  OFHCE 

Submission  for  OiyiB  Review; 
Comment  Request 

The  United  States  Patent  and 
Trademark  Office  (USPTO)  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Agency:  United  States  Patent  and 
Trademark  Office  (USPTO). 

Title:  Representative  and  Address 
Provisions. 

Form  Numberis):  PTO/SB/81/82/83/ 
.121/122/123/124Ayi24B/125A/125B. 


Agency  Approval  Number:  0651- 
0035. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 
Burden:  31,259  hours  annually. 
Number  of  Respondents:  338,280 
responses  per  year. 

Avg.  Hours  Per  Response:  The  USPTO 
estimates  that  it  will  take  the  public 
approximately  3  to  12  minutes  (0.05  to 
0.2  hoxu^)  to  gather  the  necessary 
information,  prepare  the  form,  and 
submit  a  completed  request  involving  a 
power  of  attorney,  correspondence 
address,  or  Customer  Nimiber.  The 
USPTO  estimates  that  it  will  take  the 
public  approximately  1  hour  and  45 
minutes  (1.75  hoitts)  to  submit  a 
Customer  Number  Upload  Spreadsheet, 
including  the  time  for  preparing  the 
spreadsheet  file  on  diskette,  printing  a 
copy  of  the  spreadsheet,  and  producing 
a  signed  cover  letter.  <j 

Needs  and  Uses:  The  public  uses  this 
collection  to  submit  a  request  to  grant  or 
revoke  power  of  attorney  or 
authorization  of  agent  in  an  application 
or  patent,  to  withdraw  as  attorney  or 
agent  of  record  in  an  application  or 
patent,  and  to  designate  or  change  the 
correspondence  address  for  one  or  more 
applications  or  patents.  The  public  also 
uses  this  collection  to  request  a 
Customer  Number  and  to  designate  or 
change  the  correspondence  address  or 
list  of  registered  practitioners  associated 
with  a  Customer  Number.  The  USPTO 
uses  the  information  collected  £rom  the 
public  to  determine  who  is  authorized 
to  take  action  in  an  application  or  patent 
on  behalf  of  the  applicant,  patentee,  or 
assignee,  and  to  send  correspondence 
related  to  the  application  or  patent  to 
the  correct  address. 

Affected  Public:  Individuals  or 
households,  businesses  or  other  for- 
profits,  not-for-profit  institutions,  and 
the  Federal  Government. 
Frequency:  On  occasion. 
Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  David  Rostker, 
(202) 395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Susan  K.  Brown, 
Records  Officer,  Office  of  Data 
ArchitectiKe  and  Services,  Data 
Administration  Division,  USPTO,  Suite 
310,  2231  Crystal  Drive,  Washington, 
DC  20231,  by  phone  at  (703)  308-7400, 
or  by  e-mail  at  susan.brown@uspto.gov. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  shoiild  be  sent  on 
or  before  October  21,  2002,  to  David 
Rostker,  OMB  Desk  Officer,  Room 
10202,  New  Executive  Office  Building, 


725  17th  Street  NW.,  Washington,  DC 
20503. 

Dated:  September  13,  2002. 
Susan  K.  Brown, 

Records  Officer,  USPTO,  Office  of  Data 
Architecture  and  Services,  Data 
Administration  Division. 
[FR  Doc.  02-23764  Filed  9-18-02;  8:45  am] 
BIUING  CODE  3510-16-^ 


DEPARTMENT  OF  DEFENSE 
Department  of  the  Air  Force 

HQ  USAF  Scientific  Advisory  Board 

AGENCY:  Department  of  the  Air  Force, 

DoD. 

action:  Notice  of  meeting. 

summary:  Pursuant  to  Public  Law  92- 
463,  notice  is  hereby  given  of  the 
forthcoming  meeting  of  the  Secretary's 
Advisory  Group.  The  purpose  of  the 
meeting  is  to  aUow  the  SAB  and  study 
leadership  to  provide  advice  to  the 
Secretary  on  short  and  long-term  policy 
and  strategy  issues  for  the  Air  Force. 
Because  classified  and  contractor- 
proprietary  information  will  be 
discussed,  this  meeting  will  be  closed  to 
the  public. 

DATES:  September  26,  2002. 
ADDRESSES:  Room  4E869,  The  Pentagon. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Major  John  Pemot,  Air  Force  Scientific 
Advisory  Board  Secretariat,  1180  Air 
Force  Pentagon,  Rm  5D982,  Washington 
DC  20330-1180,  (703)  697-4811. 

Pamela  D.  Fitzgerald, 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  02-23792  Filed  9-18-02;  8:45  am] 
BtLUNG  CODE  5001 -06-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Notice  of  Avaiiabiltty  of  the  Record  of 
Decision  (ROD)  for  the  Final 
Environmental  Impact  Statement 
(FEIS)  for  Enhanced  Training  and 
Operations  at  the  National  Guard 
Training  Center— Fort  Indiantown  Gap, 
PA 

AGENCY:  National  Guard  Bureau; 
Department  of  the  Army,  DoD. 
ACTION:  Notice  of  availability. 

SUMMARY:  The  National  Guard  Biueau 
annoimces  the  availability  of  the  ROD, 
which  explains  the  decision  to  proceed 
with  11  construction  and  enhancement 
actions  at  the  National  Guard  Training 
Center  at  Fort  Indiantown  Gap.  Three  of 
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the  11  actions  are  large-scale  projects: 
Construction  of  a  Multi-Purpose 
Training  Range;  Expansion  of  a  Tactical 
Vehicle  Training  Complex  and 
Improvement  to  the  Muir  Army  Airfield 
Complex,  including  a  lengthened 
runway.  The  remaining  eight  actions  are 
smaller  actions  that  will  result  in  few 
adverse  impacts  to  resources.  The 
Enhanced  Training  and  Operations  at 
the  National  Guard  Training  Center  at 
Fort  Indiantown  Gap  FEIS  complies 
with  all  applicable  requirements  and 
adequately  addresses  the  biological, 
physical,  socio-economic,  and  cultural 
impacts  from  implementing  the 
proposed  action. 

ADDRESSES:  A  copy  of  the  ROD  may  be 
obtained  by  writing  to  Captain  Geoffrey 
Lincoln,  NGTC-FTIG  EIS  Project 
Officer,  NGTC-FTIG,  Environmental 
Section,  1119  Utility  Road,  Annville, 
Pennsylvania  17003-5002  or  Lieutenant 
Colonel  Christopher  Cleaver,  NGTC- 
FTIG  PubUc  Affairs  Officer  (PAO), 
PADMVA  Headquarters,  Building  0-47, 
Annville,  Pennsylvania  17003-5002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Captain  Lincoln  at  (717)  861-5248  or 
Lieutenant  Colonel  Cleaver  at  (717) 
861-8468. 

SUPPLEMENTARY  INFORMATION:  The  FEIS 
evaluated  in-depth  the  potential  impacts 
of  three  alternatives:  (1)  Preferred 
Project  Alternative:  implement  all  11 
proposed  actions,  including  42 
component  projects;  (2)  Competing 
Build  Alternative:  implement  modified 
versions  of  the  three  large-scale  actions 
and  elements  of  the  other  eight  actions; 
and  (3)  No  Action  Alternative:  do  not 
implement  any  of  the  11  proposed 
actions.  The  FEIS  concluded  that  the 
Preferred  Project  Alternative  would 
result  in  the  least  impacts  to  the 
environment  while  meeting  the  stated 
purpose  of  and  need  for  the  proposed 
actions.  The  construction  and 
enhancement  actions  are  necessary  to 
upgrade  the  site's  capabilities  over  the 
next  several  years  to  meet  current  and 
future  missions  and  needs  of  the 
Pennsylvania  National  Guard  and  other 
military  users.  The  FEIS  identifies 
mitigation  measvu«s  to  minimize 
impacts  from  the  actions.  Unmitigable 
impacts  are  expected  to  occvir  to  local 
topography,  forest  resources  and  to  four- 
acre  Shuey  Lake,  located  on  the 
installation.  Impacts  to  special  status 
species,  includLog  the  Regal  Fritillary 
Butterfly  and  other  resource  areas,  could 
be  mitigated  to  less-than-significant 
levels. 


Dated:  September  10,  2002. 
Raymond  J.  Fatz, 

Deputy  Assistant  Secretary  of  the  Army 
(Environment,  Safety  and  Occupational 
Health),  OASA  (I6-E). 

(PR  Doc.  02-23797  Filed  9-18-02;  8:45  am] 
■NJJNQ  COM  3710-(N-m'  . 


DEPARTMENT  OF  EDUCATION 

Notica  of  Propossd  Information 
Collsction  Requests 

AGENCY:  Department  of  Education. 
action:  Notice. 

SUMMARY:  The  Acting  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  invites  comments  on  the 
proposed  information  collection       ' 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
November  18,  2002. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
coUection  requests.  OMB  may  amend  or 
waive  the  requirement  fcv  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
wo\ild  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Acting 
Leader,  Regulatory  Information 
Management  Group,  Office  of  the  Chief 
Information  Officer,  publishes  that 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.  new,  revision,  extension,  existing  or 
reinstatement;  (2)  Title;  (3)  Summary  of 
the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment. 
The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner;  (3)  is  the  estimate 
of  burden  accurate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 


and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  September  13.  2002. 
Joseph  Schubart, 

Acting  Leader.  Regulatory  Information 
Management  Group,  Office  of  the  Chief 
Information  Officer. 

Office  of  Special  Education  and    ■ 
Rehabilitative  Services 

Type  of  Review:  Reinstatement. 

Title:  State  Eligibility  Plan  Under  Part 
B  of  the  Individuals  with  Disabilities 
Education  Act. 

Frequency:  Annually. 

Affected  Public:  State.  Local,  or  Tribal 
Gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  57. 

Burden  Hoius:  570. 

Abstract:  State  educational  agencies 
were  required  to  submit  State  Plans  to 
the  U.S.  Department  of  Education  in 
order  to  receive  funds  under  Part  B  of 
the  Individuals  with  Disabilities 
Education  Act  (IDEA).  Each  State  now 
has  a  State  Plan  on  file  with  the 
Department.  Any  policies  and 
procedures  that  are  currently  on  file  that 
are  consistent  with  the  1997 
amendments  to  IDEA  remain  in  effect, 
unless  the  Secretary  or  the  State 
determine  the  need  for  a  change. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov, 
by  selecting  the  "Browse  Pending 
CoUections"  link  and  by  clicking  on 
link  number  2156.  When  you  access  the 
information  collection,  click  on 
"Download  Attachments  "  to  view. 
Written  requests  for  information  should 
be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  4050,  Regional 
Office  Bmlding  3,  Washington,  DC 
20202-4651  or  to  the  e-mail  address 
viviaii_reese@ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  e-mail 
address  OCIO_RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 

Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Sheila  Carey  at  her 
e-mail  address  Sheila.Carey@ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
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Relay  Service  (FIRS)  at  1-800-877- 
8339. 

[FR  Doc.  02-23779  Filed  9-1S-02;  8:45  am) 

BIUJNG  CODE  4000-01-P 

DEPARTMENT  OF  EDUCATION 

Privacy  Act  of  1974;  Computer 
Matching  Program 

AGENCY:  Department  of  Education. 
ACTION:  Notice — computer  matching 
between  the  Department  of  Education 
and  the  bnmigration  and  Naturalization 
Service,  Department  of  Justice. 

SUMMARY:  Pursuant  to  the  Computer 
Matching  and  Privacy  Protection  Act  of 
1988.  Pub.  L.  100-503,  and  the  Office  of 
Management  and  Budget  (OMB) 
Guidelines  on  the  Conduct  of  Matching 
Programs,  a  notice  is  hereby  given  of  the 
computer  matching  program  between 
the  Department  of  Education  (ED)  (the 
recipient  agency),  tmd  the  Immigration 
and  Naturalization  Service  (INS), 
Department  of  Justice  (the  source 
agency). 

In  accordance  with  the  Privacy  Act  of 
1974  (5  U.S.C.  522a),  as  amended  by  the 
Computer  Matching  and  Privacy 
Protection  Act  of  1989,  and  OMB 
Circular  A-130,  the  following 
information  is  provided: 

1.  Names  of  Participating  Agencies  ^ 

The  U.S.  Department  of  Education 
and  the  U.S.  Department  of  Justice. 

2.  Purpose  of  the  Match 

The  matching  program  entitled 
"Systematic  Alien  Verification  for 
EntiUement  (SAVE)  INS/ED"  will 
permit  ED  to  confirm  the  immigration 
status  of  alien  applicants  for,  or 
recipients  of,  assistance  as  authorized 
by  Title  IV,  section  484(a)(5),  of  the 
Higher  Education  Act  of  1965,  as 
amended  (HEA);  20  U.S.C.  1091(a)(5). 
The  Title  IV  programs  include:  the 
Federal  Pell  Grant  Program,  the  Federal 
Perkins  Loan  Program;  the  Federal 
Work-Study  Program;  the  Federal 
Supplemental  Educational  Opportunity 
Grant  Program;  the  Federal  Family 
Education  Loan  Program;  the  William  D. 
Ford  Federal  Direct  Loan  Program;  the 
Leveraging  Educational  Assistance 
Partnership  Program;  and  Gaining  Early 
Awareness  and  Readiness  for 
Undergraduate  Programs. 

3.  Authority  for  Conducting  the 
Matching  Program 

The  information  contained  in  the  INS 
data  base  is  referred  to  as  the  Alien 
Status  Verification  Index  (ASVI),  and  is 
authorized  under  the  Immigration 


Reform  and  Control  Act  of  1986  (IRCA), 
Pub.  L.  9&-603.  ED  seeks  access  to  this 
database  imder  the  Higher  Education 
Act  of  1965,  as  amended  (section 
484(g));  20  U.S.C.  1091(g).  The  INS  is 
authorized  to  confirm  inunigration 
status  under  the  authority  of  section  103 
of  the  Immigration  and  Nationality  Act, 
as  amended. 

4.  Categories  of  Records  and  Individuals 
Covered 

The  records  to  be  used  in  the  match 
and  the  roles  of  the  matching 
participants  are  described  as  follows: 

Through  the  use  of  user  identification 
codes  and  passwords,  authorized 
persons  fi°om  ED  will  transmit 
electronically  data  fi'om  its  Privacy  Act 
system  of  records  entitled,  "Federal 
Stujient  Aid  Application  File  (18-11- 
01)"  to  INS.  The  data  will  include  the 
alien  registration  number  and  date  of 
birth  of  the  alien  applicant  for,  or 
recipient  of.  Title  IV  assistance.  This 
action  will  initiate  a  search  for 
corresponding  data  elements  in  an  INS 
Privacy  Act  system  of  records  entitled 
"Alien  Status  Verification  Index 
(JUSTICE/INS-009)."  Where  there  is  a 
match  of  records,  the  system  will 
provide  to  ED  the  immigration  status 
code  of  the  alien  applicant  or  recipient. 
In  accordance  with  5  U.S.C.  552a(p),  ED 
will  not  suspend,  terminate,  reduce,  or 
make  a  final  denial  of  any  Title  IV 
assistance  to  such  individual,  or  take 
other  adverse  action  against  such 
individual,  as  a  result  of  information 
produced  by  such  a  match,  until  (l)(a) 
ED  has  independently  verified  the 
information;  or  (b)  the  Data  Integrity 
Board  of  ED  determines  in  accordance 
with  guidance  issued  by  the  Director  of 
the  Office  of  Management  and  Budget 
that  (i)  the  information  is  limited  to 
identification  and  amoimt  of  benefits 
paid  by  INS  under  a  Federal  benefit 
program;  and  (ii)  there  is  a  high  degree 
of  confidence  that  the  information 
provided  to  ED  is  accurate;  (2)  the 
individual  receives  a  notice  from  ED 
containing  a  statement  of  its  findings 
and  informing  the  individual  of  the 
opportunity  to  contest  such  findings  by 
submitting  documentation  . 
demonstrating  a  satisfactory 
immigration  status  within  30  days  of 
receipt  of  the  notice;  and  (3)  30  days 
from  the  date  of  the  individual's  receipt 
of  such  notice  has  expired. 

5.  Effective  Dates  of  the  Matching 
Program 

The  matching  program  will  become 
effective  40  days  after  a  copy  of  the 
agreement,  as  approved  by  the  Data 
Integrity  Board  of  each  agency,  is  sent 
to  Congress  and  OMB,  unless  OMB 


objects  to  some  or  all  of  the  agreement, 
or  30  days  after  publication  of  this 
notice  in  the  Federal  Register, 
whichever  date  is  later.  The  matching 
program  will  continue  for  18  months 
after  the  effective  date  and  may  be 
extended  for  an  additional  12  months 
thereafter,  if  the  conditions  specified  in 
5  U.S.C.  552a(o)(2)(D)  have  been  met. 

6.  Address  for  Receipt  of  Public 
Comments  or  Inquires 

Ms.  Edith  Bell,  Management  and 
Program  Analyst,  U.S.  Department  of 
Education,  Federal  Student  Aid,  Union 
Center  Plaza,  830  First  Street  NE., 
Washington,  DC  20002-5345. 
Telephone:  (202)  377-3231.  ff  you  use  a 
telecommunications  device  for  the  deaf 
(TDD),  you  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  dociunent  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 

Electronic  Access  to  This  Document 

You  may.  view  this  dociunent,  as  well 
as  all  other  Department  of  Education  of 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  www.ed.gov/ 
legisIation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  bee 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S. 

Government  Printing  Office  (GPO), 
toll  free,  at  1-888-293-6498;  or  in  the 
Washington,  DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
access  at:  http://www.access.gpo.gov/ 
nara.index.html. 

Program  Authority:  20  U.S.C.  1091(a)(5). 

Dated:  September  13,  2002. 
James  Manning, 

Acting  Chief  Operating  Officer,  Federal 
Student  Aid. 

[FR  Doc.  02-23798  Filed  9-18-02;  8:45  am] 
BNJJNG  CODE  4000-01-P 
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DEPARTMENT  OF  ENERGY 
Office  of  FoMii  Enorgy 

[FE  Docket  Nos.  02-55-NG,  02-54-4JIG,  01- 
44-LNG,  01-8a-NG,  02-56-NG,  and  02-58^ 
NG] 

Multiftwls,  LP.,  Applied  LNG 
Technologlee  USA,  LLC,  Itochu 
Petroleum  Japan  Ltd.,  (Fonnerly 
ITOCHU  International  inc.),  Puget 
Sound  Energy,  Inc.,  Regent  Reeourcee 
Ltd.,  Concord  Energy  LLC;  Orders 
Granting  and  Amending  Authority  To 
Import  and  Export  Natural  Gas, 
Including  Liquefied  Natural  Gas 

AGENCY:  Office  of  Fossil  Energy,  DOE. 


x: 

action:  Notice  of  orders. 


SUMMARY:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  gives 
notice  that  during  August  2002,  it 
issued  Orders  granting  and  amending 
authority  to  import  and  export  natural 
gas,  including  liquefied  natural  gas. 
These  Orders  are  sununarized  in  the 
attached  appendix  and  may  be  foimd  on 
the  FE  Web  site  at  http://www.fe.doe.gov 
(select  gas  regulation),  or  on  the 
electronic  bulletin  board  at  (202)  586- 
7853.  They  are  also  available  for 
inspection  and  copying  in  the  Office  of 
Natural  Gas  &  Petroleum  Import  & 
Export  Activities,  Docket  Room  3E-033, 
Forrestal  Building,  1000  Independence 


Avenue,  SW.,  Washington.  DC  20585. 
(202)  586-9478.  The  Docket  Room  is 
open  between  the  hours  of  8  a.m.  and 
4:30  p.m..  Monday  throu^  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  DC,  on  September 
10,  2002. 

Gifford  P.  Tomaszewski,  - 

Manager,  Natural  Gas  Regulation,  Office  of 
Natural  Gas  &■  Petroleum  Import  Sr  Export 
Activities,  Office  of  Fossil  Energy. 


Appendix— Orders  Granting  and  Amending  Import/Export  Authorizations 

Order  No. 

Date 
issued 

Importer/exporter  FE 
docket  no. 

Import 
voiunrw 

Export 
volume 

Comments 

1802 

1803 

8-9-02 
8-13-02 
8-19-02 

8-21-02 

8-30-02 
8-30-02 

Multifuels.  L.P.,  02-55- 
NG. 

Applied  LNG  Tech- 
nologies USA,  LLC. 
02-54-LNG. 

ITOCHU  Petroleum 
J{ipan  Ltd.  (Fomieily 
ITOCHU  Intemationai 
Inc.),  01-44-LNG. 

Puget  Sound  Energy, 
Inc..  01-83-NG. 

Regent  Resources  Ltd., 
02-56-NG. 

Concord  Energy  LLC, 
02-58-NG. 

SE 

3cf 
5.44  Bcf  

Import  and  export  natural  gas  from  and  to  Can- 
ada, beginning  on  September  1,  2002.  and 

.  extending  througti  August  31 ,  2004. 

Export  LNG  to  Mexico,  beginning  on  August 
19,  2002,  and  extending  through  August  18, 
2004. 

Name  change  on  blanket  import  auttx>rity 

Amendment  to  blanket  import  auttrarity  to  Can- 
ada, to  include  exports  to  Canada,  and  to  in- 
crease the  volumes  of  natural  gas  from  50 
Bcf  (imports  only)  to  a  combined  total  of  75 
Bcf. 

Import  natural  gas  from  Canada,  beginning  on 
October  1,  2002.  and  extending  through 
September  30,  2004. 

Import  and  export  a  combined  total  of  natural 
gas  from  and  to  Canada,  beginning  on  Sep- 
tember 1.  2002,  and  extending  through  Au- 
gust 31.  2004. 

170&-A  

1746-A  

1804 

75 
15Bcf  

Bcf 



1805 

100  Bet 

[FR  Doc.  02-23795  Filed  9-18-^2;  8:45  am] 

BILLING  CODE  64S(Mn-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER99-1 4350-003,  et  ai.] 

Avista  Corporation,  et  al.;  Electric  Rate 
and  Corporate  Regulation  Filings 

September  12,  2002. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 


1.  Avista  Corporation,  Spokane  Energy, 
LLC,  Avista  Turbine  Power,  Inc. 

(Docket  Nos.  ER99-1435-003.  ER98-4336- 
007, and  EROO-1814-001] 

Take  notice  that  on  September  9. 
2002.  Avista  Corporation.  Spokane 
Energy,  LLC.  and  Avista  Turbine  Power. 
Inc..  filed  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
their  three-year  updated  market 
analysis.  Avista  Corporation  is  a  load- 
serving  public  utility  with  its 
headquarters  in  Spokane.  Washington, 
and  Spokane  Energy  and  Avista  Turbine 
Power  are  indirect,  wholly-owned 
subsidiaries  of  Avista  Corporation. 

Copies  of  this  filing  have  been  served 
upon  parties  on  the  Commission's 
officid  service  lists  for  these  dockets. 

Comment  Date:  September  30,  2002. 


2.  South  Point  Energy  Center,  LLC 

[Docket  No.  ER02-2177-0011 

Take  notice  that  on  September  6. 
2002.  South  Point  Energy  Center.  LLC 
filed  a  service  agreement  in  compliance 
with  the  Commission  order  dated 
August  22,  2002  in  the  referenced 
docket. 

Comment  Date:  September  27.  2002. 

3.  Public  Service  Company  of  New 
Mexico 

[Docket  No.  ER02-2544-000J 

Take  notice  that  on  September  9, 
2002,  Public  Service  Company  of  New 
Mexico  (PNM)  submitted  for  filing  on  its 
own  behalf,  an  executed 
interconnection  agreement,  dated  June 
7,  2002,  between  PNM  as  a  participant 
in  the  Four  Comers  Power  Plant  Project, 
located  in  the  northwest  comer  of  New 
Mexico  (other  Four  Comers  Power  Plant 
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Project  participants  include  Arizona 
Public  Service  Company,  El  Paso 
Electric  Company,  Salt  River  Project 
Agricultural  Improvement  and  Power 
District,  Southern  California  Edison 
Company,  and  Tucson  Electric 
Company),  and  three  new 
interconnection  participants:  Tri-State 
Generation  and  Transmission 
Association,  Inc.,  PubUc  Service 
Company  of  Colorado,  and  Western 
Area  Power  Administration,  imder  the 
terms  of  PNM's  Open  Access 
Transmission  Tariff.  The 
interconnection  agreement  sets  forth  the 
rates,  terms  and  conditions  for 
installation  of  interconnection  facilities 
at  the  Four  Comers  Power  Plant  Project 
345kV  Switchyard  to  accommodate  the 
interconnection  of  the  upgraded  (from 
230kV  to  345kV)  Shiprock,  New  Mexico 
to  Four  Comers  345kV  Transmission 
Line  (Shiprock — Four  Comers  Line). 
The  three  interconnection  participants 
possess  transmission  rights  on  the 
Shiprock — Four  Comers  Line.  PNM 
requests  an  effective  date  of  June  7,  2002 
for  the  intercoimection  agreement,  the 
date  of  the  last  signatory  to  execute  the 
interconnection  agreement.  PNM's  filing 
is  available  for  public  inspection  at  its 
offices  in  Albuquerque,  New  Mexico. 

Copies  of  the  filing  have  been  sent  to 
all  parties  to  the  interconnection 
agreement,  to  the  New  Mexico  Public 
Regulation  Commission  and  the  New 
Mexico  Attomey  General. 

Comment  Date:  September  30,  2002. 

4.  Trigen-ChoUa  LLC 

[Docket  No.  ER02-2545-000] 

Take  notice  that  on  September  9, 
2002,  Trigen-Cholla  LLC  tendered  for 
filing  a  Notice  of  Cancellation  of  Rate 
Schedule  respecting  Trigen-Cholla 
LLC's  FERC  Electric  Tariff,  Original 
Voliune  No.  1  (the  Rate  Schedule), 
which  became  effective  August  1,  2000, 
in  Docket  No.  EROO-3263-000.  Trigen- 
Cholla  LLC  has  given  nptice  of  the 
termination  by  their  terms  of  Original 
Service  Agreements  No.  1  and  No.  2 
imder  the  Rate  Schedule,  between 
Trigen-Cholla  LLC  and  Tri-State 
Generation  and  Transmission 
Association,  Inc. 

Trigen-Cholla  requests  that  the 
cancellation  become  effective  November 
8,  2002. 
Comment  Date:  September  30,  2002. 

5.  Westar  Energy,  Inc. 

[Docket  No.  ES02-5 1-000] 

Take  notice  that  on  September  6, 
2002,  Westar  Energy,  Inc.  (Westar) 
submitted  an  application  piusuant  to 
section  204  of  the  Federal  Power  Act 
seeking  authorization  to  issue  long-term 
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debt  seciuities,  on  or  before  October  31, 
2004,  in  an  amount  not  to  exceed  $650 
million  at  any  one  time. 

Westar  also  requests  a  waiver  from  the 
Commission's  competitive  bidding  and 
negotiated  placement  requirements  at  18 
CFR  34.2. 

Comment  Date:  October  3,  2002. 

Standard  Paragraph 

E.  Any  person  desiring  to  intervene  or 
to  protest  this  filing  should  file  with  the 
'Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  shoidd  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "DcK^cet  #"  and  follow  the 
instmctions  (call  202-208-2222  for 
assistance).  Protests  and  interventions 
may  be  filed  electronically  via  the 
Intemet  in  lieu  of  paper;  see  18  CFR 
385.200l(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Magaiie  R.  Salas, 

Secretary. 

[FR  Doc.  02-23774  Filed  9-18-02;  8:45  ami 

BILLING  CODE  6717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7380-11 

Gulf  of  Mexico  Program  Management 
Committee  Meeting 

AGENCY:  Environmental  Protection 

Agency  ( EPA). 

ACTION:  Notice  of  meeting. 

SUMMARY:  Under  the  Federal  Advisory 
Committee  Act  (PubUc  Law  92-463), 
EPA  gives  notice  of  a  meeting  of  the 
Gulf  of  Mexico  Program  (GMP) 
Management  Committee  (MC). 

DATES:  The  meeting  will  be  held  on 
Tuesday,  October  8,  2002,  from  1  p.m. 
to  5  p.m.,  and  on  Wednesday,  October 
9,  2002,  from  8  a.m.  to  12  p.m. 


ADDRESSES:  The  meeting  will  be  held  at 
the  Doubletree  Hotel,  300  Canal  Street, 
New  Orleans.  Louisiana.  (1-888-874- 
9074). 

FOR  FURTHER  MF0RMAT10N  CONTACT: 
Gloria  D.  Car.  Designated  Federal 
Officer,  Gulf  of  Mexico  Program  Office, 
Mail  Code  EPA/GMPO.  Stennis  Space 
Center,  MS  39529-6000  at  (228)  688- 
2421. 

SUPPLEMENTARY  INFORMATKNH:  Proposed 
agenda  is  attached. 
The  meeting  is  open  to  the  public. 

Dated:  September  11,  2002. 
Gloria  D.  Car, 
Designated  Federal  Officer. 

Gulf  of  Mexico  Program 

Management  Committee  Meeting,  October  8- 
9,  2002,  Doubletree  Hotel,  16th  Floor- 
International  Ballroom,  New  Orleans, 
Louisiana 

Agenda 

Tuesday,  October  8 

1:00    Welcome  and  Introductions  (Bruce 

Moulton/Jane  Watson) 
1:10    State    Executive  Session  Report  Out 
(Bruce  Moulton) 
Purpose:  Provide  update  on  State 

discussions. 
Decision:  Informational. 
1:30    Executive  Order  (Bryon  Griffith) 
Purpose:  Review  and  discussion  of  final 

draft.  Discuss  next  steps. 
Decision:  Endorsement  of 
recommendations  and  consensus  to 
forward  to  Policy  Review  Board  for 
finalization.  Agreement  on  next  steps. 
2:30    Alabama  Pilot  Mini-Strategic 

Assessment  Presentation  (John  Carlton) 
Purpose:  Review  and  evaluation  of  Mini- 
Strategic  Assessment  Process  as  a  follow- 
up  to  Ad  Hoc  Committee 
Recommendations 
Decision:  Endorsement  of  Process. 
3:15    Break 

3:30    Mercury  Project  Team  Workplan  (Fred 
Kopfler) 
Purpose:  Review  draft  workplan 
Decision:  Endorsement  of  workplan  and 
consensus  to  proceed  with  Team  Charge. 
4:00    Project  Team  Charge  for  Nutrient  Pilot 
Study  (Larinda  Tervelt) 
Purpose:  Project  Team  Identification 
Decision:  Endorsement  of  Charge  and 
Team 
4:30    Gulf  Hypoxia:  Lower  Mississippi  River 
Sub-basin  Committee  Development 
(Larinda  Tervelt) 
Purpose:  Review  status  of  Committee 

formation  and  next  steps. 
Decision:  Informational. 
5:00    Adjourn  for  Social — ^Dinner  on  your 
own. 

Wednesday,  October  9 

7:30-8:00    Continental  Breakfast 
8:00    Federal  Executive  Session  Report  Out 
(Bryon  Griffith) 
Piupose:  Provide  update  on  Federal  agency 

discussions. 
Decision:  Informational 


8:30    Ad  Hoc  Recommendation  on  Focus 
Teams  (Bryon  Griffith) 
Purpose:  Review  presentation  at  June 
(Comprehensive  Meeting  and  final 
concept  of  transitioning  Focus  Teams  to 
Project  Teams 
Decision:  Endorsement  of  GMPO 
Recommendation 
9:00    FY2004  Workplan  Development  Status 
(Gloria  Car) 
Purpose:  Provide  update. 
Decision:  Informational. 
9:30    Coastal  America  Report  (Bob 
Bosenberg) 
Purpose:  Report  on  Coastal  America 

activities  and  projects 
Decision:  Informational 
10:00    Break 

10:15    CAC  Report  (Robert  Crowe/Casi 
Calloway] 
Purpose:  Report  on  CAC  activities  and  key 

projects. 
Decision:  Informational. 
10:45    Follow-up:  Critical  Scientific 
Research  Needs  Assessment 
Purpose:  Final  Document  to  be  published 
Decision:  Informational 
10:50    Emerging  Opportunities/Issues — 
Director's  Report  (Bryon  Griffith) 
Purpose:  Review  Program  Activities 
Decision:  Informational 
11:15    Management  Committee  Roundrobin 
Purpose:  Member  Highlights 
Decision:  Informational 
11:45    Review  Action  Items;  Set  next 

meeting  date 
12:00    Adjourn 

[FR  Doc.  02-23806  Filed  9-18-02;  8:45  am] 
BHJJNQ  CODE  aaeo-so-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7380-3] 

The  Metal  Hnisliing  Facility  Risk 
Screening  Tool  (MFFRST):  Tecfinical 
Documentation  and  (Jeer's  Guide 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  availability  of  final 

document  and  CD-ROM. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (EPA)  announces  the 
availability  of  a  final  document,  The 
Metal  Finishing  Facility  Risk  Screening 
Tool  (MFFRST):  Technical 
Documentation  and  User's  Guide  (EPA/ 
600/R-01/057,  July  2001)  and  a  CD- 
ROM  of  the  same  title  (EPA/600/C-01/ 
057),  prepared  by  the  National  Center 
for  Environmental  Assessment- 
Washington  (NCEA-Washington), 
within  the  Office  of  Research  and 
Development  of  the  EPA.  The  CD-ROM 
includes  an  electronic  version  of  the 
technical  document  and  user's  guide,  as 
well  as  the  pc-based  software  product 
titled.  MFFRST.  The  pc-Based  software 
tool  allows  an  individual  to  evaluate  the 


potential  exposures  and  health  risks  to 
workers  and  nearby  residents  from 
emissions  from  individual  metal 
finishing  facilities,  using  commonly 
available  EPA  procedures.  Emissions 
into  the  air  (from  stacks  to  the  outdoor 
environment  and  fugitive  emissions 
from  indoor  sources)  itom  routine 
operations  are  the  only  emissions 
considered  in  MFFRST.  Further 
research  efforts  have  been  initiated  to 
evaluate  other  waste  streams — including 
wastewater  and  sludge. 
ADDRESSES:  This  pc-based  software  tool 
and  the  accompanying  technical 
support  doctunent  and  User's  Guide  are 
being  made  available  electronically  bom 
the  NCEA  Web  site  at  http:// 
www.epa.gov/ncea/mffrst.htm.  A 
limited  number  of  the  CD-ROMs  will  be 
available  from  EPA's  National  Service 
Center  for  Environmental  Publications 
(NSCEP)  in  Cincinnati,  Ohio  (telephone: 
1-800-190-9198  or  513-489-8190; 
fricsimile  513-489-8695;  or  via  the 
intemet  at  http://www.epa.gov/ 
NCEPlhome/ orderpuh.html}.  Please 
provide  the  title  and  EPA  number  when 
ordering  from  NSCEP. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
fiuther  information,  please  contact 
MatAew  Lorber  (202-564-3243); 
maiUng  address:  NCEA-W  (8623D),  U.S. 
Environmental  Protection  Agency, 
Washington,  DC  20460;  facsimile:  202- 
565-0079;  e-mail 
7orber.maftiieiv@epa.gov. 

Dated:  September  9,  2002. 
Art  Payne, 

Acting  Director,  National  Center  for 
Environmental  Assessment. 
[FR  Doc.  02-23807  Filed  9-18-02;  8:45  ami 
BtLUNO  CODE  66aO-60-P 


FEDERAL  ELECTION  COMMISSION 
Sunshine  Act  Notices  _ 

AGENCY:  Federal  Election  Commission. 
PREVIOUSLY  ANNOUNCED  DATE  AND  TIME: 
Tuesday,  September  17,  2002,  meeting 
closed  to  the  public.  This  meeting  was 
cancelled. 

PREVIOUSLY  ANNOUNCED  DATE  AND  TIME: 
Thursday,  September  19,  2002,  meeting 
open  to  ihe  public.  This  meeting  was 
cancelled.  The  Final  Audit  Report  on 
Quayle  2000,  Inc.  and  Quayle  2000 
Compliance  Committee  has  been 
withdrawn. 

DATE  AND  TIME:  Tuesday,  September  24, 

2002  at  10  a.m. 

PLACE:  999  E  Street,  NW..  Washington, 

DC. 

STATUS:  This  meeting  will  be  closed  to 

the  public. 


ITEMS  TO  BE  0I8CU8SE0: 

Compliance  matters  piusuant  to  2 
U.S.C.  437g. 

Audits  conducted  ptu^uant  to  2 
U.S.C.  437g,  438(b),  and  Title  26.  U.S.C. 

Matters  concerning  participation  in 
civil  actions  or  proceedings  or 
arbitration. 

Internal  personnel  rules  and 
procedures  or  matters  affecting  a  . 
particvdar  employee. 

DATE  AND  TIME:  Thursday,  September  26, 

2002  at  10  a.m. 

PLACE:  999  E  Street,  NW.,  Washington, 

DC  (Ninth  Floor). 

STATUS:  This  meetinig  will  be  open  to  the 

public. 

ITEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes. 

Final  Audit  Report — Reform  Party 
2000  Convention  Committee. 

Final  Rules  on  Electioneering 
Communications. 

Routine  Administrative  Matters. 

FOR  MORE  INFORMATION  CONTACT:  Mr. 
Ron  Harris,  Press  Officer,  Telephone: 
(202) 694-1220. 

Mary  W.  Dove, 

Secretary  of  the  Commission. 

(FR  Doc.  02-23939  Filed  9-17-02;  11:41  am) 

MLUNQ  CODE  CTIS-OI-M 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisition  of  Sharss  of  Bank  or  Bank 
Holding  Companies 

The  notificants  Usted  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  R^ulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or 
bankholding  company.  The  factors  that 
are  considered  in  acting  on  the  notices 
are  set  forth  in  paragraph  7  of  the  Act 
(12  U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Cgmments 
must  be  received  not  later  than  October 
3.  2002. 

A.  Federal  Reserve  Bank  of  Chicago 
(Phillip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1414: 

1.  Mark  B.  Richardson,  Thetford 
Center,  Vermont  and  Kimberly  A. 
Richardson,  Atlanta.  Georgia;  to  acquire 
voting  shares  of  Wellington  Bancorp, 
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Inc.,  Springfield,  Illinois,  and  thereby 
indirectly  acquire  Ck)mmiinity  Bank, 
Hoopeston,  Illinois. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (Susan  Zubradt,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  Rinda  Kay  Harper,  individually  and 
as  trustee  of  The  Kay  Harper  Revocable 
Living  Trust,  Edmond,  Oklahoma;  to 
acquire  voting  shares  of  First  Jones 
Bancorporation,  Inc.,  Jones,  Oklahoma, 
and  thereby  indirectly  acquire  First 
State  Bank,  Jones,  Oklahoma. 

Board  of  Governors  of  the  Federal  Reserve 
System.  September  13.  2002. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  t tie  Board. 
[PR  Doc.  02-23789  Filed  9-18-02;  8:45  am] 
BttJJNO  COOC  6210-«1-S 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/ or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federed  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
Web  site  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  latCT  than  October  15, 
2002. 


A.  Federal  Reserve  Bank  of 
Richmond  (A.  Linwood  Gill,  HI,  Vice 
President)  701  East  Byrd  Street, 
Richmond,  Virginia  23261-4528: 

1.  Frances  W.  Arthur  Irrevocable  Trust 
No.  2  for  the  Benefit  of  Frances  Oxner 
forgenson,  FOJ  Management  Company, 
LLC,  FOJ  Partners,  L.P.,  FOJ  Partners  II, 
L.P.,  JCO  Ventures,  LLC.  JCO  Partners, 
L.P.,  JCO  Partners  II,  L.P.,  HAO 
Management  Company,  LLC,  HAO 
Partners,  L.P.,  and  HAO  Partners  II,  L.P., 
all  of  Union,  South  Carolina;  to  become 
bank  holding  companies  by  acquiring 
up  to  100  percent  of  the  voting  shares 
of  Arthur  State  Bancshares,  Inc.,  Union, 
South  Carolina,  and  thereby  indirectly 
acquire  Arthur  State  Bank,  Union,  South 
Carolina;  Chesnee  State  Bancshares, 
Inc.,  Chesnee,  South  Carolina,  and 
thereby  indirectly  acquire  Carolina  State 
Bank.  Chesnee,  South  Carolina;  and 
Woodruff  State  Bancshares,  Inc., 
Woodruff.  South  Carolina,  and  thereby 
indirectly  acquire  Pinnacle  State  Bank, 
Woodruff,  South  Carolina. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  13,  2002. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  02-23788  Filed  9-18-02;  8:45  am] 

BHXING  CODE  6210-01-S 


GENERAL  SERVICES 
ADMINISTRATION 

[0MB  Control  No.  3090-0044] 

GSA  Submisskm  for  0MB  Review; 
GSA  Form  3453,  Appllcatk>n/Permtt  for 
Use  of  Space  In  Public  BuiMlngs  and 
Grounds 

AGENCY:  General  Services 

Administration  (GSA),  Public  Buildings 

Service. 

action:  Notice  of  request  for  an 

extension  to  an  existing  OMB  clearance; 

request  for  public  comments. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44  ' 
U.S.C.  Chapter  35),  the  General  Services 
Administration  (GSA)  has  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
concerning  GSA  Form  3453, 
Application/Permit  for  Use  of  Space  in 
Public  Buildings  and  Grounds.  OMB 
reinstated  the  collection  March  2002.  A 
request  for  public  comments  was 
published  at  67  FR  30686,  May  7,  2002. 
No  comments  were  received. 

Public  comments  are  particularly 
invited  on:  Whether  the  information 
collection  generated  by  the  GSAR 


Clause,  Preparation,  Submission,  and 
Negotiation  of  Subcontracting  Plans  is 
necessary  for  small  business/ 
subcontracting  plans;  whether  it  will 
have  praqtical  utility;  whether  our 
estimate  of  the  public  burden  of  this 
collection  of  information  is  accurate, 
and  based  on  valid  assumptions  and 
methodology;  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  ways  in 
which  we  can  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  through  the  use  of 
appropriate  technological  collection 
techniques  or  other  forms  of  information 
technology. 

DATES:  Comment  Due  Date:  October  21, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charlene  Heeter,  Public  Buildings 
Service  (PX),  GSA  (202)  208-0214. 
ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden  to 
Ms.  Jeanette  Thornton,  GSA  Desk 
Officer,  OMB,  Room  10236,  NEOB. 
Washington.  DC  20503.  and  a  copy  to 
Ms.  Stephanie  Morris,  General  Services 
Administration,  Regulatory  &  Federal 
Assistance  Publications  Division.  1800 
F  Street.  NW..  Room  4035.  Washington, 
DC  20405.  Please  cite  OMB  Control 
Number  3090-0044. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

The  GSA  is  requesting  the  Office  of 
Management  and  Budget  (OMB)  to 
review  and  renew  information 
collection,  3090-0044,  Application/ 
Permit  for  Use  of  Space  in  Public 
Buildings  and  Grounds.  The  general 
public  uses  this  GSA  Form  to  request 
the  use  of  public  space  in  Federal' 
buildings  for  cultural,  educational,  or 
recreational  activities.  A  copy,  sample,  ^ 
or  description  of  any  material  or  item 
proposed  for  distribution  or  display 
must  also  accompany  this  request. 

B.  Annual  Reporting  Burden 

Respondents:  8,000. 
Response  Per  Respondent:  1. 
Hours  Per  Response:  0.05. 
Total  Burden  Hours:  400. 

Obtaining  Copies  of  Proposal 

Requester  may  obtain  a  copy  of  the 
information  collection  documents  from 
the  General  Services  Administration, 
Acquisition  Policy  Division  (MVP),  180 
F  Street.  NW.,  Room  4035,  Washington, 
DC  20405,  telephone  (202)  208-7312. 
Please  cite  OMB  Control  No.  3090-0044, 
GSA  Form  3453,  Application/Permit  for 
Use  of  Space  in  Public  Buildings  and 
Grounds,  in  all  correspondence. 
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Dated:  September  13.  2002. 
Michael  W.  Carlton. 
Chief  Information  Officer  (I). 
(FR  Doc.  02-23791  Filed  9-18-02:  8:45  am) 
BHJJNG  COOE  682I>-Ei>-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60Day-02-79] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the  - 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  498-1210. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 


is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
btu-den  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  conunents  to  Seleda 
Ferryman,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS  D-24,  Atlanta,  GA  30333. 

Proposed  Project:  Reader  Evaluation 
of  ATSDR  AgeiH^y  Profile  and  Aimual 
Report— New— the  Agency  for  Toxic 
Substances  and  Disease  Registry 
(ATSDR)  publishes  an  agency  profile 
and  annual  report  every  fiscal  year  to 
highlight  the  agency's  major  activities 
and  findings.  The  report  provides  a 
record  of  the  agency's  significant 
accomplishments  in  meeting  its 
mandates  under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA),  as  amended,  and  other 
Federal  statutes.  The  annual  report  gives 
a  snapshot  of  the  agency's  activities  for 


Respondents 


the  fiscal  year.  It  is  distributed  to  our 
partners  in  state,  Federal,  and  other 
agencies;  to  researchers;  schools  of 
public  health;  and  other  interested 
groups.  It  is  also  available  on  ATSDR's 
Internet  website  and  by  request. 

ATSDR  staff  has  developed  a  reader 
survey  to  get  readers'  opinions  and 
suggestions  about  the  agency  aimual 
report.  The  survey  will  be  inserted  and 
mailed  with  each  annual  report.  An 
online  version  of  the  reader  survey  will 
be  available  on  the  ATSDR  website.  The 
survey  will  collect  information  on  the 
readability  and  effectiveness  of  the 
report,  the  affiliation  of  the  readers,  and 
any  suggestions  on  improving 
readability  or  content. 

It  is  anticipated  that  the  reader  survey 
will  provide  important  feedback  that 
will  enable  ATSDR  staff  to  better  tailor 
future  reports  to  the  needs  of  its  readers. 
Gathering  reader  feedback  will  ensure 
that  appropriate  information  is  included 
in  the  document  to  provide  a  good 
overview  of  the  agency's  activities.  The 
information  will  be  used  to  improve    , 
customer  satisfaction  related  to  the 
annual  report.  There  will  be  no  cost  to 
respondents,  as  postage  will  be  pre- 
paid. 

The  annual  burden  hours  are 
estimated  to  be  41. 


Academia 

State  and  Local  Gkivemment  Staff 

General  Public  

Total ". 


Number  of  re- 
spondents 


100 

too 

300 


Numt)er  of  re- 
sponses/re- 
spondent 


Avg.  txjrden 
response 
(in  hours) 


5/60 
5/60 
5/60 


Total  burden 
(in  hours) 


8 

8 

25 

41 


Dated:  September  13,  2002. 
Nancy  E.  Cheal, 

Acting  Deputy  Director  for  Policy,  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention. 

[FR  Doc.  02-23793  Filed  9-18-02;  8:45  am] 
BOiJNG  CODE  4163-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

[Document  identifiw:  CMS-10067] 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request;  Retraction 

action:  Notice;  retraction. 

summary:  In  the  Federal  Register  issue 
of  Thursday,  September  5,  2002,  make 
the  following  retraction: 


Retraction:  In  the  Federal  Register 
issue  of  Thursday,  September  5,  2002, 
Volume  67:  No.  172,  on  page  56845- 
56846,  we  wish  to  retract  4e  emergency 
notice  annoimcing  the  Public 
Information  Collection  Requirements 
Submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  the  "Pharmacy 
Plus  Template  for  Low  Income  Seniors 
under  Medicaid",  form  number  CMS- 
10067. 

Dated:  September  10,  2002. 
John  P.  Burke, 

Paperwork  Reduction  Act  Team  Leader,  CMS 
Reports  Clearance  Officer,  Office  of  Strategic 
Operations  and  Regulatory  Affairs,  Division 
of  Regulations  Development  and  Issuances. 
[FR  Doc.  02-23769  Filed  9-18-02;  8:45  am) 
BILLING  COOC  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  ServlcM 
Administration 

National  Vaccine  injury  Compensation 
Program;  List  of  Petitions  Received 

agency:  Health  Resources  and  Services 
Administration,  HHS. 
ACTION:  Notice. 


summary:  The  Health  Resources  and 
Services  Administration  (HRSA)  is 
publishing  this  notice  of  petitions 
received  under  the  National  Vaccine 
Injury  Compensation  Program  ("the 
Program"),  as  required  by  Section 
2112(b)(2)  of  the  Public  Health  Service 
(PHS)  Act,  as  amended.  While  the 
Secretary  of  Health  and  Human  Services 
is  named  as  the  respondent  in  all 
proceedings  brought  by  the  filing  of 
petitions'for  compensation  under  the 
Program,  the  United  States  Court  of 
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Federal  Claims  is  charged  by  statute 
with  responsibility  for  considering  and 
acting  upon  the  petitions. 

FOR  FURTHER  INFORMATKM  CONTACT:  For 

information  about  requirements  for 
filing  petitions,  and  the  Program  in 
general,  contact  the  Clerk,  United  States 
Coiut  of  Federal  Claims,  717  Madison 
Place,  NW..  Washington,  DC  20005, 
(202)  219^9657.  For  information  on 
HRSA's  role  in  the  Program,  contact  the 
Director,  National  Vaccine  Injury 
Compensation  Program,  5600  Fishers 
Lane,  Room  8A-46,  Rockville,  MD 
20857;  (301)  443-6593. 

SUPPLEMENTARY  INFORMATION:  The 
Program  provides  a  system  of  no-fault 
compensation  for  certain  individuals 
who  have  been  injured  by  specified 
childhood  vaccines.  Subtitle  2  of  Title 
XXI  of  the  PHS  Act,  42  U.S.C.  300aa- 
10  ef  seq.,  provides  that  those  seeking 
compensation  are  to  file  a  petition  with 
the  U.S.  Court  of  Federal  Claims  and  to 
serve  a  copy  of  the  petition  on  the 
Secretary  of  Health  and  Human 
Services,  who  is  named  as  the 
respondent  in  each  proceeding.  The 
Secretary  has  delegated  his 
responsibility  under  the  Program  to 
HRSA.  The  Court  is  directed  by  statute 
to  appoint  special  masters  who  take 
evidence,  conduct  hearings  as 
appropriate,  and  make  initial  decisions 
as  to  eligibility  for,  and  amount  of, 
compensation. 

A  petition  may  be  filed  with  respect 
to  injuries,  disabilities,  illnesses, 
conditions,  and  deaths  resulting  from 
vaccines  described  in  the  Vaccine  Injury 
Table  (the  Table)  set  forth  at  Section 
2114  of  the  PHS  Act  or  as  set  forth  at 
42  CFR  100.3,  as  applicable.  This  Table 
lists  for  each  covered  childhood  vaccine 
(he  conditions  which  will  lead  to 
compensation  and,  for  each  condition, 
the  time  period  for  occurrence  of  the 
first  symptom  or  manifestation  of  onset 
or  of  significant  aggravation  after 
vaccine  administration.  Compensation 
may  also  be  awarded  for  conditions  not 
listed  in  the  Table  and  for  conditions 
that  are  manifested  after  the  time 
periods  specified  in  the  Table,  but  only 
if  the  petitioner  shows  that  the 
condition  was  caused  by  one  of  the 
listed  vaccines. 

Section  2112(b)(2)  of  the  PHS  Act,  42 
U.S.C.  300aa-l 2(b)(2),  requires  that  the 
Secretary  publish  in  the  Federal 
Register  a  notice  of  each  petition  filed. 
Set  forth  below  is  a  list  of  petitions 
received  by  HRSA  on  April  1,  2002, 
through  June  28,  2002. 

Section  2112(b)(2)  also  provides  that 
the  special  master  "shall  afford  all 
interested  persons  an  opportunity  to 


submit  relevant,  vtrritten  information" 
relating  to  the  following: 

1.  The  existence  of  evidence  "that 
there  is  not  a  preponderance  of  the 
evidence  that  the  illness,  disability, 
injury,  condition,  or  death  described  in 
the  petition  is  due  to  factors  unrelated 
to  the  administration  of  the  vaccine 
described  in  the  petition,"  and 

2.  Any  allegation  in  a  petition  that  the 
petitioner  either: 

(a)  "Sustained,  or  had  significantly 
aggravated,  any  illness,  disability, 
injury,  or  condition  not  set  forth  in  the 
Table  but  which  was  caused  by"  one  of 
the  vaccines  referred  to  in  the  Table,  or 

(b)  "Sustained,  or  had  significantly 
aggravated,  any  illness,  disability, 
injury,  or  condition  set  forth  in  the 
Table  the  first  symptom  or 
manifestation  of  the  onset  or  significant 
aggravation  of  which  did  not  occiu- 
within  the  time  period  set  forth  in  the 
Table  but  which  was  caused  by  a 
vaccine"  referred  to  in  the  Table. 

This  notice  will  also  serve  as  the 
special  master's  invitation  to  all 
interested  persons  to  submit  written 
information  relevant  to  the  issues 
described  above  in  the  case  of  the 
petitions  listed  below.  Any  person 
choosing  to  do  so  should  file  an  original 
and  three  (3)  copies  of  the  information 
with  the  Clerk  of  the  U.S.  Court  of 
Federal  Claims  at  the  address  listed 
above  UNDER  THE  HEADING  FOR 
FURTHER  INFORMATION  CONTACT), 
with  a  copy  to  HRSA  addressed  to 
Director,  Division  of  Vaccine  Injury 
Compensation  Program,  5600  Fishers 
Lane,  Room  8A  46,  Rockville,  MD 
20857.  The  Court's  caption  (Petitioner's 
Name  v.  Secretary  of  Health  and  Human 
Services)  and  the  docket  number 
assigned  to  the  petition  should  be  used 
as  the  caption  for  the  written 
submission. 

Chapter  35  of  title  44,  United  States 
Code,  related  to  paperwork  reduction, 
does  not  apply  to  information  required 
for  purposes  of  carrying  out  the 
Program. 

List  of  Petitions 

1.  Karen  Grubbs  on  behalf  of  Benjamin 
Grubbs,  Vienna.  Virginia — Court  of  Federal 
Claims  Number  02-0251V 

2.  Catherine  Wiley  on  behalf  of  Everett 
Wiley,  Fresno,  California — Court  of  Federal 
Claims  Number  02-0252V 

3.  Diane  Oakley  on  behalf  of  Trevor  Oakley. 
Vienna,  Virginia — Court  of  Federal  Claims 
Number  02-0253V 

4.  Roger  Strunk,  Reading,  Pennsylvania — 
Court  of  Federal  Claims  Number  02-0254V 

5.  Tami  and  Ralph  Gonzalez  on  behalf  of 
Oscar  Rafael  Gonzalez,  Los  Angeles, 
California — Court  of  Federal  Claims 
Number  02-0256V 


6.  Angela  and  Bruce  Hewett  on  behalf  of 
Hunter  Blake  Hewett,  Fort  Worth,  Texas- 
Court  of  Federal  Claims  Number  02-025  7 V 

7.  Danny  W.  Caldwell,  Statesville,  North 
Carolina — Court  of  Federal  Claims  Number 
02-0258V 

8.  Elizabeth  and  James  O'Hea  on  behalf  of 
Evan  James  O'Hea,  Rockford,  Illinois — 
Court  of  Federal  Claims  Number  02-0259V 

9.  Tima  Mehok  on  behalf  of  Anthony  Edward 
Rodriguez,  Robbinsdale,  Minnesota — Court 
of  Federal  Claims  Number  02-0260V 

10.  Anne  and  Anthony  Christie  on  behalf  of 
Anthony  Neil  Christie,  Houston,  Texas — 
Court  of  Federal  Claims  Number  02-O262V 

11.  Virginia  and  Carl  Williams  on  behalf  of 
Carl  Houston  Williams,  Mount  Sterling, 
Kentucky — Court  of  Federal  Claims 
Number  02-0263V 

12.  Deanna  and  Randy  Beinlich  on  behalf  of 
Allan  Beinlich,  Weatherford,  Texas — Court 
of  Federal  Claims  Number  02-0264V 

13.  Terrilyn  Singer  on  behalf  of  Zachary 
Stephen  Singer,  Allen  town, 
Pennsylvania — Court  of  Federal  Claims 
Number  02-0265V 

14.  Carla  and  Jeffrey  Barres  on  behalf  of 
Morgan  Ruth  Barres,  San  Antonio,  Texas — 
Court  of  Federal  Claims  Number  02-O266V 

15.  Chen-Zhi  Jian  and  Mei-Chin  Lai  on  behalf 
of  Gerald  Lai  Jian,  Falls  Church,  Virginia — 
Court  of  Federal  Claims  Number  02-0267V 

16.  Erica  Goodman  on  behalf  of  Aaron 
Rashad  Jacobs,  Baltimore,  Maryland — 
Court  of  Federal  Claims  Number  02-0268V 

17.  Tina  and  Jerome  Cain  on  behalf  of  Jared 
Jerome  Cain,  Monticello,  Minnesota — 
Court  of  Federal  Claims  Number  02-0269V 

18.  Zembralynn  and  Rodney  Hagler  on  behalf 
of  Mackendi  Jaquisl  Hagler,  Houston, 
Texas — Court  of  Federal  Claims  Number 
02-02 70V 

19.  Jeannie  and  Donald  Larson  on  behalf  of 
Matthew  Larson,  Nashua,  New 
Hampshire — Court  of  Federal  Claims 
Number  02-02  76  V 

20.  Julia  Whiting  on  behalf  of  Molly  Malone, 
Boston,  Massachusetts — Court  of  Federal 
Claims  Number  02-0277V 

21.  Carolyn  Shires  on  behalf  of  Michael  Ray 
Spadafore,  Jr., 

Tacoma,  Washington — Court  of  Federal 
Claims  Number  02-0283V 

22.  Arlene  Gresham  on  behalf  of  Paul  Hassan 
Robinson,  Drexel  Hill,  Pennsylvania — 
Court  of  Federal  Claims  Number  02-0284V 

23.  Tyra  and  Elliott  Rubin  on  behalf  of  Zarek 
Ezekiel  Rubin,  Philadelphia, 
Pennsylvania — Court  of  Federal  Claims 
Number  02-0285V 

24.  Jill  Barrett  on  behalf  of  Brandon  Lee 
Barrett,  Aberdeen,  South  Dakota — Court  of 
Federal  Claims  Number  02-O286V 

25.  Tracy  and  Scott  Willow  on  behalf  of  Brett 
Michael  Willow,  Coatesville, 
Pennsylvania — Court  of  Federal  Claims 
Number  02-O287V 

26.  Darlene  and  Santos  Fernandez  on  behalf 
of  Santos  Orlando  Fernandez,  Jr., 
Baltimore,  Maryland — Court  of  Federal 
Claims  Number  02-0288V 

27.  David  W.  Krebs  and  Glenda  K.  Gruno- 
Krebs  on  behalf  of  Zachary  Scott  Krebs, 
Grand  Rapids,  Michigan — Court  of  Federal 
Claims  Number  02-0289V 

28.  Gloria  and  David  Roman  on  behalf  of 
Johnathan  David  Roman,  New  York,  New 
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York— Court  of  Federal  Claims  Number 
02-O290V 

29.  Tonya  Lynn  Logan  on  behalf  of  Lamarco 
Dontel  Logan,  Houston,  Texas — Court  of 
Federal  Claims  Number  02-0291V 

30.  Pam  and  Jeffrey  Kocina  on  behalf  of 
Garrett  Kocina,  Deceased,  Altus  Air  Force 
Base,  Oklahoma— Court  of  Federal  Claims 
Number  02-0292V 

31.  Pamela  McDowell  on  behalf  of  Courtney 
Taylor  McDowell,  Little  Rock,  Arkansas- 
Court  of  Federal  Claims  Number  02-0297V 

32.  Alicia  and  Blane  Meeks  on  behalf  of 
Aidan  C.  Meeks,  Melbourne,  Florida — 
Court  of  Federal  Claims  Number  02-0298V 

33.  Leslie  Ann  and  Douglas  Brian  Maim  on 
behalf  of  Mark  Douglas  Mann,  Augusta, 
Georgia— Court  of  Federal  Claims  Number 
02-0302V 

34.  Lisa  and  Chuck  Dipietro  on  behalf  of 
Daniel  Cosmo  Dipietro,  Geneva,  Illinois — 
Court  of  Federal  Claims  Number  02-0303V 

35.  Diana  Barajas  on  behalf  of  Kristopher 
Mark  Anthony  Dominquez,  Jr.,  Denver, 
Colorado — Court  of  Federal  Claims 
Number  02-0304V 

36.  Vanessa  Albert  on  behalf  of  Jennifer  Kay 
Albert,  Boston,  Massachusetts — Court  of 
Federal  Claims  Number  02-0305V 

37.  Steven  Sedlock  on  behalf  of  Brian 
Sedlock,  Deceased,  Boston, 
Massachusetts — Court  of  Federal  Claims 
Number  02-0308V 

38.  Angela  Colosi  on  behalf  of  Stephanie 
Colosi,  Charleston,  South  Carolina — Court 
of  Federal  Claims  Number  02-0310V 

39.  Janet  and  Philip  Fields  on  behalf  of 
Christy  Ranay  Fields,  Vienna.  Virginia- 
Court  of  Federal  Claims  Number  02-0311V 

40.  Shawna  and  Matthew  Smith  on  behalf  of 
Ethan  Smith,  Vienna,  Virginia — Court  of 
Federal  Claims  Number  02-O312V 

41.  Wendy  Forbin,  Bakersfield,  California- 
Court  of  Federal  Claims  Number  02-0319V 

42.  Jennifer  and  Barrie  Goodridge  on  behalf 
of  David  Goodridge,  Jersey  City,  New 
Jersey— Court  of  Federal  Claims  Number 
02-0320V 

43.  Jacqueline  Crear  on  behalf  of  Joshua  Lee 
Crear,  Houston,  Texas — Court  of  Federal 
Claims  Number  02-0321V 

44.  Darlene  and  Robert  Spatafore  on  behalf  of 
Nicole  Danielle  Spatafore,  Bronxville,  New 
York— Court  of  Federal  Claims  Number 
02-O322V 

45.  Holly  and  William  Derricks  on  behalf  of 
William  Daniel  Derricks,  Philadelphia, 
Pennsylvania — Court  of  Federal  Claims 
Number  02-0323V     / 

46.  Donna  and  Paul  Brown  on  behalf  of 
Shawn  Anthony  Brown,  Houston.  Texas- 
Court  of  Federal  Claims  Number  02-0324V 

47.  Janet  and  Phillip  Borum  on  behalf  of 
Bobby  Lowell  Borum,  II.  Chula  Vista, 
California — Court  of  Federal  Claims 
Number  02-0325V 

48.  Yves  and  Mirlande  Jean  Nicolas  on  behalf 
of  Shaklee  Yves  Nicolas,  Boston, 
Massachusetts — Court  of  Federal  Claims 
Number  02-O326V 

49.  Victoria  Vapata  on  behalf  of  Charles 
Allen  Jackson,  Jr.,  Houston,  Texas— Court 
of  Federal  Claims  Number  02-0327V 

50.  Aleeta  Karras  on  behalf  of  Joseph  Joshua 
Karras,  Las  Vegas,  Nevada— Court  of 
Federal  Claims  Number  02-0328V 


51.  Karen  and  Leroy  Gardner  on  behalf  of 
Rachel  Anne  Gardner.  Nederland.  Texas — 
Court  of  Federal  Claims  Number  02-0329V 

52.  Trina  and  Paul  Troutt  on  behalf  of 
Zachary  Paul  Troutt,  Lebanon, 
Tennessee — Court  of  Federal  Claims 
Number  02-0330V 

53.  Pamela  and  Dena  Gossett  on  behalf  of 
Jacob  Alexander  Gossett,  Duluth, 
Minnesota— Court  of  Federal  Claims 
Niunber  02-0331V 

54.  Kimberly  and  James  Lee  on  behalf  of, 
Keenan  Rudolph  Lee,  Berkeley, 
California— Court  of  Federal  Claims 
Number  02-O332V 

55.  Marcelle  and  Michael  Freeby  on  behalf  of 
Aaron  James  Freeby.  Houston.  Texas — 
Court  of  Federal  Claims  Number  02-0333V 

56.  ^Carina  and  Eric  Rosello  on  behalf  of 
Alexis  Rosello.  McAUen.  Texas— Court  of 
Federal  Claims  Number  02-0334V 

57.  Josephine  and  Amos  Chiles  on  behalf  of 
Amos  Chiles.  Ill,  Houston,  Texas— Court  of 
Federal  Claims  Number  02-0335V 

58.  Antoinette  Celli  and  Nicholas  Celli 
Calderone  on  behalf  of  Anthony  Joseph 
Celli  Pomona,  New  Jersey— Court  of 
Federal  Claims  Number  02-0336V. 

59.  Carrie  Snortland  on  behalf  of  Dylan 
Snertland.  Boston.  Massachusetts— Court 
of  Federal  Claims  Number  02-O337V. 

60.  Shirley  Bunker  on  behalf  of  Tanner 
Bunker,  Deceased,  Appleton,  Wisconsin — 
Court  of  Federal  Claims  Number  02- 
0338V, 

61.  John  Rouleau  on  behalf  of  Michael 
Rouleau,  Vienna.  Virginia — Court  of 
Federal  Claims  Number  02-0339V. 

62.  Michele  and  Michael  Simpson  on  behalf 
of  Bryce  Simpson,  Vienna,  Virginiar-Court 
of  Federal  Claims  Number  02-0340V, 

63.  Judith  and  Elbert  Avery  on  behalf  of 
Isaiah  T.  Avery,  Minneapolis,  Minnesota — 
Court  of  Federal  Claims  Number  02-0346V 

64.  Julia  and  John  Scott  on  behalf  of  Isaac 
Puiett  Scott,  Andrews  Air  Force  Base, 
Maryland— Court  of  Federal  Claims 
Number  02-0347V 

65.  Portica  and  Robert  Jones  on  behalf  of  » 
Robert  E.  Jones,  III.  Owensboro, 
Kentucky— Court  of  Federal  Claims 
Number  02-0348V 

66.  Leah  and  Robert  Schrom  on  behalf  of 
Robert  Clayton  Schrom,  Rimrock, 
Arizona — Court  of  Federal  Claims  Number 
02-0349V 

67.  Kelly  and  James  Vance  on  behalf  of  J^se 
Taylor  Vance.  Winter  Haven.  Florida — 
Court  of  Federal  Claims  Number  02-0350V 

68.  Lauri  and  Jeffrey  Javes  on  behalf  of 
Samantha  Ann  Javes,  Fridley,  Minnesota- 
Court  of  Federal  Claims  Number  02-035 IV 

69.  Adele  and  Andrew  Hahn  on  behalf  of 
Alexander  J.  Hahn,  Union,  New  Jersey- 
Court  of  Federal  Claims  Number  02-0352V 

70.  Cynthia  and  Dean  Margolis  on  behalf  of 
Matthew  Adam  Margolis,  Edina, 
Minnesota — Court  of  Federal  Claims 
Number  02-0353V 

71.  Jane  and  Thomas  Conover  on  behalf  of 
Steven  Lyons  Conover,  Long  Beach, 
California— Court  of  Federal  Claims 
Number  02-O354V 

72.  Stacey  and  Lawrence  Wolff  on  behalf  of 
Jordan  Wolff,  Houston,  Texas— Court  of 
Federal  Claims  Number  02-0355V 


73.  Latonya  Williams  and  Larry  Green  on 
behalf  of  Thaddeaus  Malik  Williams, 
Houston,  Texas — Court  of  Federal  Claims 
Number  02-0356V 

74.  Melissa  and  Tom  Bowden  on  behalf  of 
Thomas  M.  Bowden.  Jr..  Houston.  Texas — 
Court  of  Federal  Claims  Number  02-0357V 

75.  Martha  and  Jimmy  Weatherford  on  behalf 
of  Jamie  Gail  Weatherford,  Garland, 
Texas — Court  of  Federal  Claims  Number 
02-O358V 

76.  Patty  and  Charles  Holcomb^n  behalf  of 
Emily  Ruth  Holcomb,  Tupelo; 
Mississippi — Court  of  Federal  Claims 
Number  02-0359V 

77.  Dorothy  and  Cortez  Spikes  on  behalf  of 
Selena  Faith  Spikes.  Beaumont,  Texas — 
Court  of  Federal  Claims  Number  02-0360V 

78.  Bonnie  and  Mark  Ripley  on  behalf  of 
Devon  L.  Acosta,  New  Orleans, 
Louisiana — Court  of  Federal  Claims 
Number  02-0361V 

79.  Holly  and  Jose  Masclans  on  behalf  of 
Benjamin  David  Masclans,  Haddonfield, 
New  Jersey — Court  of  Federal  Claims 
Number  02-0362V 

80.  Kathleen  and  Christopher  Dugan  on 
behalf  of  Matthew  Thomas  Dugan,  West 
Islip,  New  York— Court  of  Federal  Claims 
Number  02-0363V 

81.  Janice  Parker  and  Ernest  Culver.  Jr.  on 
behalf  of  Klayton  Arthur  Parker, 
Robbinsdale.  Minnesota — Court  of  Federal 
Claims  Number  02-0364V 

82.  Brenda  and  Lewis  Calderone  on  behalf  of 
David  C.  Calderone.  Brick.  New  Jersey- 
Court  of  Federal  Claims  Number  02-6365V 

83.  Lisa  Dawn  Moore  Jamail  on  behalf  of 
Jacob  Bryant  Jamail,  Kingwood.  Texas — 
Court  of  Federal  Claims  Number  02-0366V 

84.  Seddega  Mahdi  and  James  Thomas  on 
behalf  of  Jonathan  M.  Thomas.  Houston, 
Texas — Court  of  Federal  Claims  Number 
02-0367V 

85.  Mario  Arechiga  and  Susan  Synn  on 
behalf  of  Alec  Gregory  Arechiga,  San  Jose, 
California — Court  of  Federal  Claims 
Number  02-O368V 

86.  Patricia  and  Thomas  Wills  on  behalf  of 
Thomas  Anthony  Wills,  Philadelphia. 
Pennsylvania — Court  of  Federal  Claims 
Number  02-0369V 

87.  Tina  and  James  Tyler  on  behalf  of  James 
Edward  Tyler.  III.  Oaklawn.  Illinois— Court 
of  Federal  Claims  Number  02-03  70V 

88.  Greta  and  Jeffrey  Garza  on  behalf  of 
Renata  Noelle  Garza,  Corpus  Christie, 
Texas— Court  of  Federal  Claims  Number 
02-0371 V 

89.  Gina  and  Daniel  Grijalva  on  behalf  of 
Austin  John  Grijalva,  Oceanside, 
California — Court  of  Federal  Claims 
Number  02-0372V 

90.  Cheryl  and  William  Kraus  on  behalf  of 
William  Daniel  Kraus,  Huntington.  New 
York— Court  of  Federal  Claims  Number 
02-0373V 

91.  Gail  and  Emilio  Porto  on  behalf  of  Henry 
Darren  Porto,  Miami,  Florida — Court  of 
Federal  Claims  Number  02-0374V 

92.  Tina  and  Steven  Byrnes  on  behalf  of  Lily 
Byrnes,  Brick,  New  Jereey — Court  of 
Federal  Claims  Number  02-0375V 

93.  Denise  and  Eugene  Perkins  on  behalf  of 
David  Anthony  Perkins.  Boston. 
Massachusetts— Court  of  Federal  Claims 
Number  02-0376V 
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94.  Rhonda  and  Thomas  Ivey  on  behalf  of 
Johniathin  D.  Ivey,  Danville, 
Pennsylvania — Court  of  Federal  Claims 
Number  02-0377V 

95.  Rhonda  and  Thomas  Ivey  on  behalf  of 
Thomas  P.  Ivey,  IV,  Danville, 
Pennsylvania— Court  of  Federal  Claims 
Number  02-03  78  V 

96.  Guerltne  Francis  on  behalf  of  Kederson 
Michel,  Jr.,  Boston,  Nfassachusetts — Court 
of  Federal  Claims  Number  02-0379V 

97.  Luzelva  and  Elias  Vasquez  on  behalf  of 
Andres  Vasquez,  Austin,  Texas — Court  of 
Federal  Claims  Number  02-0380V 

98.  Julie  and  Eugene  Evans  on  behalf  of 
Eugene  Jewett  Evans,  Jr.,  Washington, 
D.C., — Court  of  Federal  Claims  Number 
02-0381V 

99.  Beth  P.  Moore  on  behalf  of  Jonathan  Carl 
Moore,  Baltimore,  Maryland — Court  of 
Federal  Claims  Number  02-0382V 

100.  Iris  Eileen  Day  on  behalf  of  Kayla  Dawn 
Anderson,  Harrisonburg,  Virginia — Court 
of  Federal  Claims  Number  02-0383V 

101.  Mary  Ann  and  Scott  McMillen  on  behalf 
of  Benjamin  James  McMillen,  Louisville, 
Kentucky — Court  of  Federal  Claims 
Number'02-0386V 

102.  Kristy  Purdom  on  behalf  of  Joshua  Paul 
Melancon.  New  Iberia,  Louisiana — Court  of 
Federal  Claims  Number  02-O387V 

103.  Jacqueline  and  Timothy  Hamilton  on 
behalf  of  Colin  Wade  Hamilton,  Silver 
Spring,  Maryland — Court  of  Federal  Claims 
Number  02H)388V 

104.  Linda  Witherspoon  on  behalf  of 
Tyshown  Gibson,  Los  Angeles,  California — 
Court  of  Federal  Claims  Number  02-0389V 

105.  Cheryl  and  William  Smith  on  behalf  of 
Trent  Coleman  Smith,  Clear  Lake.  Texas — 
Court  of  Federal  Claims  Number  02-0390V 

106.  Vergedretta  Dushane  Thomas  on  behalf 
of  Nyjerri  Shandrea  Thomas,  Houston, 
Texas — Court  of  Federal  Claims  Number 
02-0391 V 

107.  Diane  and  Nicholas  LeRoy  on  behalf  of 
Nicholas  Arthur  LeRoy,  Houston,  Texas — 
Court  of  Federal  Claims  Number  02-0392V 

108.  David  Sechrist  on  behalf  of  Abigail  Faith 
Sechrist,  Deceased,  Vienna,  Virginia — 
Court  of  Federal  Claims  Number  02-0393V 

109.  Tabatha  and  William  Minor  on  behalf  of 
Stephanie  Minor,  Deceased,  Rome,  New 
York — Court  of  Federal  Claims  Number 
02-0394V 

110.  Laura  Holtzclaw  on  behalf  of  Hanna 
Grace  Holtzclaw,  Vienna,  Virginia — Court 
of  Federal  Claims  Number  02-0395V 

111.  Juliana  P.  Maffei  on  behalf  of  John  S. 
Maffei,  Vienna,  Virginia — Court  of  Federal 
Claims  Number  02-0396V 

112.  Debra  and  Rob  Veglia  on  behalf  of 
Domenick  Veglia,  Palm  Beach  Gardens, 
Florida — Court  of  Federal  Claims  Number 
02-0397V 

113.  Laurie  and  Michael  Kinner  on  behalf  of 
Liana  Joele  Kinner,  Annapolis,  Maryland — 
Court  of  Federal  Claims  Number  02-O398V 

114.  Angela  and  Mark  Kempton  on  behalf  of 
Austin  Kile  Kempton,  Orlando,  Florida — 
Court  of  Federal  Claims  Number  02-O399V 

115.  Michel  Small  on  behalf  of  Zoe  Jae 
Baldwin,  Torrance,  California — Court  of 
Federal  Claims  Number  02-0402V 

116.  Jeff  Cooper  on  behalf  of  Griffen  Cooper, 
Boston,  Massachusetts — Court  of  Federal 
Claims  Number  02-0406V 


117.  Paula  Degovia  on  behalf  of  Lorenzo 
Degovia,  Boston,  Massachusetts — Court  of 
Federal  Claims  Number  02-0409V 

118.  James  L.  Paterek  on  behalf  of  James 
Leonard  Paterek,  Jr.,  New  York,  New 
York — Court  of  Federal  Claims  Number 
02-041 IV 

119.  Theresa  Richardson  on  behalf  of  Dylan 
Richardson,  Boston,  Massachusetts — Court 
of  Federal  Claims  Number  02-041 2  V 

120.  Victoria  and  Scott  Greenspan  on  behalf 
of  Victor  Greenspan,  Philadelphia, 
Pennsylvania — Court  of  Federal  Claims 
Number  02-041 3  V 

121.  Michelle  and  Benny  Wudowsky  on 
behalf  of  Andrew  Michael  Wudowsky, 
Rockville  Center,  New  York — Court  of 
Federal  Claims  Number  02-0414 V 

122.  Kerri  and  Richard  Taiuier  on  behalf  of 
Dakota  Leighton  Tanner,  Chandler, 
Arizona — Court  of  Federal  Claims  Number 
02-0415V 

123.  Per  Nielsen  and  Alem  Debas  on  behalf 
of  Matthew  Nitai  Nielsen,  Rockville, 
Maryland — Court  of  Federal  Claims 
Number  02-O416V 

124.  Lakeisha  and  Aaron  Clements  on  behalf 
of  Lance  Lamar  Clements,  Lawrenceville, 
New  Jersey — Court  of  Federal  Claims 
Number  02-0417V 

125.  Lisa  and  William  Fotopoulos  on  behalf 
of  Jake  Alexander  Fotopoulos, 
Southampton,  New  York — Court  of  Federal 
Claims  Number  02-0418V 

126.  Brandy  and  Stephen  Montgomery  on 
behalf  of  Zechariah  Connor  Montgomery, 
Baltimore,  Maryland — Court  of  Federal 
Claims  Number  02-041 9V 

127.  Natalia  and  Peter  D'Arrigo  on  behalf  of 
Christopher  Peter  D'Arrigo,  Glen  Cove, 
New  York — Court  of  Federal  Claims 
Number  02-O420V 

128.  Melissa  and  Richard  Legg  on  behalf  of 
Emily  Marie  Legg,  Hilliard,  Ohio — Court  of 
Federal  Claims  Number  02-0421V 

129.  Julia  and  William  Snoeberger  on  behalf 
of  Jacob  Andrew  Snoeberger,  Gahanna, 
Ohio — Court  of  Federal  Claims  Number 
02-0422V 

130.  Robin  and  Keith  Scheffler  on  behalf  of 
Kyle  Aubrey  Scheffler,  Morristown,  New 
Jersey — Court  of  Federal  Claims  Number 
02-0423V 

131.  Susan  and  Ward  Weischet  on  behalf  of 
Taylor  Caroline  Weischet,  New  Haven, 
Connecticut — Court  of  Federal  Claims 
Number  02-O424V 

132.  Kelli  and  Matt  Kash  on  behalf  of 
Meghan  Brooke  Kash,  Houston,  Texas — 
Court  of  Federal  Claims  Number  02-0425V 

133.  Deborah  and  Herbert  Gump  on  behalf  of 
Hunter  Alec  Gump,  Virginia  Beach, 
Virginia — Court  of  Federal  Claims  Number 
02-O426V 

134.  Jennifer  and  John  Snyder  on  behalf  of 
Zachary  Bayne  Snyder,  Altamonte  Springs, 
Florida — Court  of  Federal  Claims  Number 
02-042 7 V 

135.  Lisa  and  David  Turner  on  behalf  of 
Kenneth  Joseph  Turner,  Towson, 
Maryland — Court  of  Federal  Claims 
Number  02-O428V 

136.  Kristy  Giles  on  behalf  of  Christian 
William  Giles,  Watersville,  Ohio — Court  of 
Federal  Claims  Number  02-0429V 


137.  Helen  and  John  Skevofilax  on  behalf  of 
Michael  Skevofilax,  Bel  Air,  Maryland — 
Court  of  Federal  Claims  Number  02-O433V 

138.  James  Schmitt  on  behalf  of  Gunnar 
Schmitt,  Boston,  Massachusetts,  Court  of 
Federal  Claims  Number  02-0434V 

139.  James  Schmitt  on  behalf  of  Ronald 
Schmitt,  Boston,  Massachusetts — Court  of 
Federal  Claims  Number  02-0435V 

140.  Darlene  and  Robert  Kryzywicki  on 
behalf  of  Thomas  Kryzywicki, 
Meadowbrook,  Pennsylyania — Court  of 
Federal  Claims  Number'02-0436V 

141.  Marjan  and  Mark  Heims  on  behalf  of 
Scarlet  Tanya  Heims,  Mechanicsville, 
Virginia — Court  of  Federal  Claims  Number 
02-043 7 V 

142.  Tina  and  Walter  Bonafield  on  behalf  of 
Joseph  Connor  BonaReld,  Bridgeport,  West 
Virginia — Court  of  Federal  Claims  Number 
02-0438V 

143.  Krista  Birchfield  on  behalf  of  Dylan  Clay 
Johnson,  Urbana,  Illinois — Court  of  Federal 
Claims  Number  02-0439V 

144.  Patricia  and  Anthony  Horvat  on  behalf 
of  Raymond  Milan  Horvat,  Mayfield 
Heights,  Ohio — Court  of  Federal  Claims 
Number  02-0440V 

145.  Tania  Woods  on  behalf  of  Markiel 

■  Keshawn  McDaniel,  Oakland,  California — 
Court  of  Federal  Claims  Number  02-0441 V 

146.  Rebecca  and  William  Khoury  on  behalf 
of  Joshua  Osama  Khoury,  Del  Rio,  Texas — 
Court  of  Federal  Claims  Number  02-0442V 

147.  Cynthia  and  Shawn  Sawmiller  on  behalf 
of  Cameron  Ari  Sawmiller,  Lima,  Ohio^ 
Court  of  Federal  Claims  Number  02-0443V 

148.  Donna  and  Michael  Lawlor  on  behalf.of 
Terrence  Michael  Lawlor,  Glenridge,  New 
Jersey — Court  of  Federal  Claims  Number 
02-0444 V 

149.  Elaine  and  Dickie  Maulden  on  behalf  of 
Caleb  Christopher  Johnson,  Elizabethtown, 
Kentucky — Court  of  Federal  Claims 
Number  02-0445V 

150.  John  Healy  and  Theresa  Yard  on  behalf 
of  Sean  Flin  Healy,  Mineola,  New  York — • 
Court  of  Federal  Claims  Number  02-0446V 

151.  Rose  and  Nick  Salvemini  on  behalf  of 
Nicholas  Christopher  Salvemini,  Wayne, 
New  Jersey — Court  of  Federal  Claims 
Number  02-044  7  V 

152.  Stacey  Morgan  on  behalf  of  Trae  Vann 
Morgan-White,  Landsdowne, 
Pennsylvania.— Court  of  Federal  Claims 
Number  02-0448V 

153.  Michelle  and  Joseph  Mleczko  on  behalf 
of  Augustus  Maximilian  Mleczko,  Palos 
Heights,  Illinois — Court  of  Federal  Claims 
Number  02-0449V 

154.  Deborah  and  Ryan  Armstrong  on  behalf 
of  Evan  Ryan  Armstrong,  Louisville, 
Kentucky — Court  of  Federal  Claims 
Number  02-O450V 

155.  Laura  and  Abraham  Gincel  on  behalf  of 
Paul  Jacob  Gincel,  Hemdon,  Virginia — 
Court  of  Federal  ClairiTs  Nimiber  02-0451V 

156.  Lisa  Dressier  Wehrung  on  behalf  of  Zara 
Wehrung,  Boston,  Massachusetts — Court  of 
Federal  Claims  Number  02-O452V 

157.  Maria  Aguilar  on  behalf  of  Adgar 
Herrera,  Anaheim,  California — Court  of 
Federal  Claims  Number  02-0455V 

158.  Rhonda  and  David  Martin  on  behalf  of 
Jacob  Lee  Martin,  Youngstowm,  Ohio — 
Court  of  Federal  Claims  Number  02-045  7 V 
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159.  Rebecca  and  John  Maher  on  behalf  of 
Alexander  Joseph  Maher,  Lexington, 
Kentucky— Court  of  Federal  Claims 
Number  02-0458V 

160.  Brandy  Lejeune  on  behalf  of  Riley 
Herbert  Lejeune,  Lafayette,  Louisiana — 
Court  of  Federal  Claims  Number  02-0467V 

161.  Carla  and  Christopher  Loving  on  behalf 
of  Camilla  Loving,  Detroit.  Michigan- 
Court  of  Federal  Claims  Number  02-0469V 

162.  Shelley  and  Lori  Winn  on  behalf  of 
Trevor  Wiim,  Tualatin,  Oregon— Court  of 
Federal  Claims  Number  02-O470V 

163.  Lillian  Abtahi  and  Seyed  Hossein  on 
behalf  of  Zena  Abtahi,  Houston,  Texas- 
Court  of  Federal  Claims  Number  02-0471 V 

164.  Marcia  and  Brian  Hooker  on  behalf  of 
Steven  Hooker,  Vienna,  Virginia — Court  of 
Federal  Claims  Number  02-0472V 

165.  Tamara  Heydt  on  behalf  of  Gavin  Heydt, 
Boston,  Massachusetts — Court  of  Federal 
Claims  Number  02-0473V 

166.  Barbara  Roth  on  behalf  of  Spencer  Roth, 
Fargo,  North  Dakota — Court  of  Federal 
Claims  Number  02-0475V 

167.  Darnell  Warren  and  Krystilyim  Williams 
on  behalf  of  Darnell  Warren.  Jr..  Deceased. 
Gretna.  Louisiana — Court  of  Federal  Claims 
Number  02-O476V 

168.  Gregory  Rivera  on  behalf  of  Gregory 
Rivera.  Boston,  Massachusetts — Court  of 
Federal  Claims  Number  02-0480V 

169.  Carolyn  Brown  on  behalf  of  Connor 
Brown.  Boston.  Massachusetts — Court  of 
Federal  Claims  Number  02-0481V 

170.  Julie  Holcomb  on  behalf  of  Zack 
Holcomb.  Boston.  Massachusetts — Court  of 
Federal  Claims  Number  02-O485V 

171.  Julie  Holcomb  on  behalf  of  Cody 
Holcomb,  Boston,  Massachusetts— Court  of 
Federal  Claims  Number  02-0486V 

172.  Elzbieta  and  Louis  Camevale  on  behalf 
of  Joseph  M.  Camevale,  Southhampton, 
New  York— Court  of  Federal  Claims 
Number  02-0487V 

173.  Angela  Nelson  on  behalf  of  Brandon 
Nicholas  Nelson,  Silver  Spring, 
Maryland — Court  of  Federal  Claims 
Number  02-0488V 

174.  Paula  and  Patrick  Hansberry  on  behalf 
of  Patrick  Tyler  Hansberry.  Absecon.  New 
Jersey — Court  of  Federal  Claims  Number 
02-048gV 

175.  Susanne  and  Michael  Tuckerman  on 
behalf  of  Edward  David  Tuckerman. 
Meadowbrook.  Pennsylvania — Court  of 
Federal  Claims  Number  02-0490V 

176.  Susaime  and  Michael  Tuckerman  on 
behalf  of  Michael  Donovan  Tuckerman. 
Meadowbrook.  Pennsylvania — Court  of 
Federal  Claims  Number  02-0491V 

177.  Candice  Woodridge  on  behalf  of  Alexion 
Laterius  Jaque  Dennis.  Evergreen  Park, 
Illinois— Court  of  Federal  Claims  Number 
02-0492V 

178.  Penny  and  James  De  La  Fuente  on  behalf 
of  Darian  Lee  De  La  Fuente,  Lancaster. 
California— Court  of  Federal  Claims 
Number  02-0493V 

179.  Michele  and  Adrian  Jennings  on  behalf 
of  Ryan  Jesse  Jennings,  Richardson, 
Texas — Court  of  Federal  Claims  Number 
02-0494V 

ISO.-Macario  and  San  Juana  Camarillo 
Guerrero  on  behalf  of  Pedro  Daniel 
Guerrero,  McAllen,  Texas — Court  of 
Federal  Claims  Number  02-0495V 


181.  Richard  Meier  and  Cathy  Roccia-Meier 
on  behalf  of  Pierce  Anthony  Meier, 
Philadelphia.  Peimsylvaniar-Court  of 
Federal  Claims  Number  02-0496V 

182.  Aimee  Whittington  on  behalf  of  Jacob 
Tyler  Harold  Campbell.  South  Charleston, 
West  Virginia— Court  of  Federal  Claims 
Number  02-0497V 

183.  Samantha  and  Odis  Carroll  on  behalf  of 
Peyton  Lee  Carroll,  Danville,  Kentucky — 
Court  of  Federal  Claims  Number  02-0498V 

184.  Carolyn  and  Charles  Coleman  on  behalf 
of  Camera  Dalia  Coleman,  Boston, 
Massachusetts— Court  of  Federal  Claims 
Number  02-0499V 

185.  Maureen  and  James  Grace  on  behalf  of 
Aaron  Joseph  Grace,  Jacksonville, 
Florida — Court  of  Federal  Claims  Number 
02-0500V 

186.  Audrey  Latimore  on  behalf  of  Kameron 
M.  Latimore,  Greenville,  South  Carolina- 
Court  of  Federal  Claims  Number  02-0501V 

187.  Amy  and  Darian  Vietzke  on  behalf  of 
Jason  Vietzke,  Minneapolis,  Minnesota — 
Court  of  Federal  Claims  Number  02-0503V 

188.  Valeri  Dugan  on  behalf  of  Jeima  Dugan, 
Boston,  Massachusetts — Court  of  Federal 
Claims  Number  02-0505V 

189.  Doima  Swisher  on  behalf  of  Hayden 
Swisher,  Boston,  Massachusetts— Court  of 
Federal  Claims  Number  02-0506V 

190.  Phyllis  Parmelee  on  behalf  of  Tyler 
Parmelee,  Boston,  Massachusetts— Court  of 
Federal  Claims  Number  02-0507V 

191.  Susan  Wilson,  Los  Angeles,  California- 
Court  of  Federal  Claims  Number  02-051 IV 

192.  Carl  Belotti  Yakima,  Washington — Court 
of  Federal  Claims  Number  02-051 2V 

193.  Helen  and  Kevin  Hernandez  on  behalf 
of  Hayiey  D.  Hernandez.  Falls  Church. 
Virginia— Court  of  Federal  Claims  Number 
02-0514V 

194.  Patricia  Barrett  on  behalf  of  Robert 
Owen  Barrett,  Holbrook,  New  York— Court 
of  Federal  Claims  Number  02-0515V 

195.  Natalie  Martin  on  behalf  of  Hannah 
Martin,  Boston,  Massachusetts— Court  of 
Federal  Claims  Number  02-0518V 

196.  Jan  Gunter  on  behalf  of  Austin  Gunter. 
Boston.  Massachusetts— Court  of  Federal 
Claims  Number  02-05 19V 

197.  Albert  Potts  on  behalf  of  Elizabeth  Potts, 
Boston,  Massachusetts — Court  of  Federal 
Claims  Number  02-0520V 

198.  Rita  and  Eric  Dodd  on  behalf  of  Andrew 
Joseph  Dodd,  Sandusky,  Ohio— Court  of 
Federal  Claims  Number  02-0521V 

199.  Aim  and  Imran  Bailout  on  behalf  of 
Serena  Bailout,  Palos  Heights,  Illinois- 
Court  of  Federal  Claims  Number  02-0522V 

200.  Nicole  and  Shannon  Gallagher  on  behalf 
of  Megan  Gallagher.  Abington, 
Pennsylvania— Court  of  Federal  Claims 
Number  02-0523V 

201.  Anna  and  George  Harding  on  behalf  of 
Andrew  Gerald  Harding,  Burnesville. 
Minnesota— Court  of  Federal  Claims 
Number  02-0524V 

202.  Kia  and  Norman  Murray  on  behalf  of 
Quinn  Terrance  Murray,  Claremont.  New 
Hampshire — Court  of  Federal  Claims 
Number  02-0525V 

203.  Theresa  and  James  Kalhom  on  behalf  of 
Serena  Megan  Kalhom,  Maplewood, 
Miimesota — Court  of  Federal  Claims 
Number  02-0526V 


204.  Mitsy  Newberry  on  behalf  of  Eugene 
Jason  Allen  Newberry.  Fort  Worth,  Texas — 
Court  of  Federal  Claims  Number  02-O527V 

205.  Ena  and  Herbert  Cooper  on  behalf  of 
Herbert  Emmanuel  Cooper.  III.  Upper 
Derby,  Pennsylvania — Court  of  Federal 
Claims  Number  02-0528V 

206.  Rosa  and  Eduardo  Ortiz  on  behalf  of 
Eddie  Xavier  Ortiz,  Arlington,  Texas — 
Court  of  Federal  Claims  Number  02-0529V 

207.  Amy  Hartgrove  on  behalf  of  Kyle  S. 
Mann,  LaSalle,  Texas— Court  of  Federal  ^ 
Claims  Number  02-0530V 

208.  Wendy  and  Douglas  Bruttomesso  on 
behalf  of  Jack  Ryan  Bruttomesso,  Houston, 
Texas— Court  of  Federal  Claims  Number 
02-0531V 

209.  Martha  and  Yuri  Cobos  on  behalf  of 
Leonel  Cobos.  Oakland,  California — Court 
of  Federal  Claims  Number  02-0532V 

210.  Joanne  and  Jerry  Sheridan  on  behalf  of 
Jake  Cole  Sheridan.  Elkins  Park. 
Pennsylvania — Court  of  Federal  Claims 
Number  02-0533V 

211.  Lisa  and  Joseph  Bomer  on  behalf  of 
Morgan  ElizabeSi  Bomer,  Philadelphia. 
Pennsylvania — Court  of  Federal  Claims 
Number  02-0534V 

212.  Karin  Fossum  and  Rakan  Alanzi  on 
behalf  of  Ahmar  Rakan  Leif  Fossum- 
Alanzi,  Arlington.  Texas— Court  of  Federal 
Claims  Number  02-0535V 

213.  Eugenia  and  Andrei  Elisseev  on  behalf 
of  Daniel  A.  Elisseev,  Dallas,  Texas — Court 
of  Federal  Claims  Number  02-0536V 

214.  Mareta  and  Donald  Jackson  on  behalf  of 
Donald  Louis  Jackson.  Jr.,  Salt  Lake  Qty, 
Utah— Court  of  Federal  Claims  Number 
02-O537V 

215.  Rosalind  and  Eric  Simmons  on  behalf  of 
Tyler  Lenn  Simmons.  Lutherville, 
Maryland— Court  of  Federal  Claims 
Number  02-0538V 

216.  Martha  and  Yuri  Cobos  on  behalf  of 
Misael  Cobos,  Oakland,  California— Court 
of  Federal  Claims  Number  02-O539V 

217.  Eleanor  and  Eric  Vander  Mel  on  behalf 
of  Eric  Christian  Vander  Mel.  Jr., 
Providence.  Rhode  Island— Court  of 
Federal  Claims  Number  02-0540V 

218.  Janice  Zeno  on  behalf  of  Moziah 
Malcom  Malik  Zeno,  Berkley,  Califomia— 
Court  of  Federal  Claims  Number  02-0541 V 

219.  Daniella  Mackin  on  behalf  of  Michaels 
Lacey  Mackin,  Maiden,  Massachusetu- 
Court  of  Federal  Claims  Number  02-0542V 

220.  Esther  and  Thomas  Blevins  on  behalf  of 
Israel  Josiah  Blevins,  Montebello, 
Califomia— Court  of  Federal  Claims 
Number  02-0543V 

221.  James  Bowser  and  Annemarie  Brosch  on 
behalf  of  James  Thomas  Bowser,  II, 
Garfield  Heights.  Ohio— Court  of  Federal 
Claims  Number  02-0544V 

222.  Lisa  Barbato  and  Glenn  Goldstein  on 
behalf  of  Jacob  Benjamin  Barbato 
Goldstein,  Berkeley,  California — Court  of 
Federal  Claims  Number  02-O545V 

223.  Kristen  De  La  Guardie  on  behalf  of 
Mathew  Hudson  De  La  Guardie.  San 
Ramon  Valley.  Califomia— Court  of  Federal 
Claims  Number  02-0546V 

224.  Laura  Munion  on  behalf  of  Lotus 
Saphire  Thurman,  Portsmouth.  Ohio — 
Court  of  Federal  Claims  Number  02-054 7V 
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225.  Laura  Munion  on  behalf  of  Celest  Ehlana 
Thurman,  Portsmouth,  Ohio — Court  of 
Federal  Claims  Number  02-0548V 

226.  Nancy  Guberti  on  behalf  of  Marc 
Guberti,  Boston,  Massachusetts — Court  of 
Federal  Claims  Number  02-O549V 

227.  Rosemary  Cordes  on  behalf  of  Loren 
Cordes,  Boston,  Massachusetts — Court  of 
Federal  Claims  Number  02-0550V 

228.  Yolanda  Gallagher  on  behalf  of  Hunter 
Gallagher,  Boston,  Massachusetts — Court  of 
Federal  Claims  Number  02-055 IV 

229.  Joy  Brown  on  behalf  of  Duncan  Brown, 
Vienna,  Virginia — Court  of  Federal  Claims 
Number  02-O552V 

230.  Bob  Cunningham  and  Lisa  Kaplan  on 
behalf  of  Lindsey  Cunningham,  Vienna, 
Virginia — Court  of  Federal  Claims  Number 
02-O553V 

231.  Mandy  and  Lee  Campbell  on  behalf  of 
Taylor  Marie  Campbell,  Vienna,  Virginia — 
Court  of  Federal  Claims  Number  02-0554V 

232.  Jayne  Irons  on  behalf  of  Chaisson  Irons, 
Vienna,  Virginia — Court  of  Federal  Claims 
Number  02-0555V 

233.  Kelly  O'Brien  on  behalf  of  Daniel 
Thomas  O'Brien,  Vienna,  Virginia — Court 
of  Federal  Claims  Number  02-0556V 

234.  Lynne  Garrison  on  behalf  of  Kyle  W. 
Garrison,  Clinton,  Maryland — Court  of 
Federal  Claims  Number  02-0559V 

235.  Miguel  Lopez  on  behalf  of  Miguel  Angel 
Lopez,  Boston,  Massachusetts — Court  of 
Federal  Claims  Number  02-0560V 

236.  Theresa  Madore  on  behalf  of  Andrew 
Madore,  Boston,  Massachusetts^— Court  of 
Federal  Claims  Number  02-O561V 

237.  Sanots  Mora  on  behalf  of  Daphne  Mora. 
Boston,  Massachusetts — Court  of  Federal 
Claims  Number  02-O562V 

238.  Katrina  Morrison  on  behalf  of  Alexander 
Morrison,  Boston,  Massachusetts — Court  of 
Federal  Claims  Number  02-O563V 

239.  Rhonda  Tetemanza  on  behalf  of  Walker 
Tetemanza,  Boston,  Massachusetts — Court 
of  Federal  Claims  Niunber  02-0564V 

240.  Deseri  Montgomery  on  behalf  of  Keaton 
Taylor  Montgomery,  Vienna,  Virginia — 
Court  of  Federal  Claims  Number  02-0565V 

241.  Caroline  Cohen,  Vienna,  Virginia — Court 
of  Federal  Claims  Number  02-0566V 

242.  Cindy  Bramblett  on  behalf  of  Tristan 
Bramblett,  Vienna,  Virginia — Court  of 
Federal  Claims  Number  02-0567V 

243.  James  Muller  on  behalf  of  Chase  Muller, 
Vienna,  Virginia — Court  of  Federal  Claims 
Number  02-0568V 

244.  Latoya  Baker,  Boston,  Massachusetts — 
Court  of  Federal  Claims  Number  02-0569V 

245.  Jennifer  Arsenault  on  behalf  of  Luc 
Arsenault,  Boston,  Massachusetts — Court 
of  Federal  Claims  Number  02-0570V 

246.  Janie  and  Barry  Donovan  on  behalf  of 
Kathryn  Donovan,  Philadelphia, 
Pennsylvania — Court  of  Federal  Claims 

.     Number  02-0572V 

247.  Tonia  and  Jeffrey  Anderson  on  behalf  of 
Kenneth  Robert  Norwood.  Knoxvilie, 
Tennessee — Court  of  Federal  Claims 
Number  02-0573V 

248.  Linda  and  Melville  Jones  on  behalf  of 
Tatyana  Nole  Jones,  Philadelphia, 
Peimsylvania — Court  of  Federal  Claims 
Number  02-0574V 

249.  Julia  and  John  Scott  on  behalf  of  Isaac 
Pruitt  Scott,  Andrews  Air  Force  Base, 


Maryland — Court  of  F^eral  Claims 
Number  02-0575V 

250.  Lorrie  and  Patrick  Struve  on  behalf  of 
Dalton  James  Struve,  Salt  Lake  City,  Utah — 
Court  of  Federal  Claims  Number  02-05  76V 

251.  Nicole  and  Shannon  Gallagher  on  behalf 
of  Lauren  Nicole  Gallagher,  Lansdale, 
Pennsylvania — Court  of  Federal  Claims 
Number  02-0577V 

252.  Annie  Dilworth  on  behalf  of  Scotavious 
Demetrius  Hamilton,  Belle  Colade, 
Florida — Court  of  Federal  Claims  Number 
02-05 78V 

253.  Ekmna  Annette  Kean,  San  Juan,  Puerto 
Rico — Court  of  Federal  Claims  Number  02- 
0579V 

254.  Scott  Paswaters  on  behalf  of  Lauren 
Paswaters,  Louisville,  Colorado — Court  of 
Federal  Claims  Number  02-O586V 

255.  Virginia  and  Robert  LaMonica  on  behalf 
of  Nicholas  Robert  LaMonica,  Oakdale, 
New  York — Court  of  Federal  Claims 
Number  02-0587V 

256.  Tina  Martin  on  behalf  of  Alexander 
Jared  Bonds,  Chicago,  Illinois — Court  of 
Federal  Claims  Number  02-0588V 

257.  Darlene  and  Michael  Capobianco  on 
behalf  of  Matthew  Emilio  Capobianco, 
Mineola,  New  York — Court  of  Federal 
Claims  Number  02-0589V 

258.  Jonathan  D.  Alicea  on  behalf  of  Jonathan 
Jalen  Alicea,  Mesa,  Arizona — Court  of 
Federal  Claims  Number  02-0590V 

259.  Melissa  and  James  Kaeser  on  behalf  of 
Alissa  M.  Kaeser,  Havertown, 
Pennsylvania — Court  of  Federal  Claims 
Number  02-0591V 

260.  Joaime  and  Louis  Berman  on  behalf  of 
Louis  Mark  Berman,  Jr.,  Abington, 
Pennsylvania — Court  of  Federal  Claims 
Number  02-0592V 

261.  Katima  Gibson  on  behalf  of  Venica 
Manuela  Velazquez,  Pasadena,  California — 
Court  of  Federal  Claims  Number  02-0593V 

262.  Dawna  and  Eric  Knight  on  behalf  of 
Matthew  Grayson  Kni^t,  San  Jose, 
California — Court  of  Federal  Claims 
Number  02-0594V 

263.  Anna  and  Robert  Knowles  on  behalf  of 
Robert  Salvatore  Knowles,  Great  Neck, 
New  York — Court  of  Federal  Claims 
Number  02-0595V 

264.  Cynthia  and  Allen  Joas  on  behalf  of 
Allen  James  Joas,  Jr.,  Racine,  Wisconsin — 
Court  of  Federal  Claims  Number  02-0596V 

265.  Mary  and  Daniel  Curtin  on  behalf  of 
Danielle  Johanna  Curtin,  Bronxville,  New 
York — Court  of  Federal  Claims  Number 
02-0597V 

266.  Crispin  Lara  and  Nubia  Zavala  on  behalf 
of  Ronny  Daniel  Lara,  Houston,  Texas — 
Court  of  Federal  Claims  Number  02-0598V 

267.  Virginia  Rodriguez-Gonzalez  on  behalf 
of  Eugene  Anderson,  Dallas,  Texas — Court 
of  Federal  Claims  Number  02-0599V 

268.  Linda  and  Jesse  Cortez  on  behalf  of 
Tyler  Joseph  Cortez,  Euless,  Texas — Court 
of  Federal  Claims  Number  02-0600V 

269.  Vicky  and  Scott  Truett  on  behalf  of 
Chance  Scott  McDowell  Truett,  Richmond, 
Kentucky — Court  of  Federal  Claims 
Number  02-O601V 

270.  Thomas  Bush  and  Millie  Hernandez- 
Becker  on  behalf  of  John  Charles  Bush, 
Mount  Kisco,  New  York — Court  of  Federal 
Claims  Number  02-0602V 


271.  Shana  and  Chris  Wiehebrink  on  behalf 
of  Christopher  Michael  Wiehebrink, 
Louisville,  Kentucky — Court  of  Federal 
Claims  Number  02-0603V 

"272.  Lisa  and  Christos  Nantsis  on  behalf  of 
NikolaosJIionstantinou  Nantsis,  New  York, 
New  York — Court  of  Federal  Claims 
Number  02-0605V 

273.  Amy  Wolford  on  behalf  of  Abigail  Rose 
Wolford,  Point  Pleasant,  West  Virginia — 
Court  of  Federal  Claims  Number  02-0606V 

274.  Elizabeth  Neves  on  behalf  of  Sierra 
Neves,  Houston,  Texas — Court  of  Federal 
Claims  Number  02-0607V 

"275.  Frank  Hernandez  and  Joanna  Walker  on 
behalf  of  James  Alexander  Hernandez, 
Temple,  Texas — Court  of  Federal  Claims 
Number  02-0608V 

276.  Sequita  Pomales  on  behalf  of  Malik 
Keron  Goodson,  Cleveland,  Ohio — Court  of 
Federal  Claims  Number  02-0609V 

277.  Carla  and  Bruce  Posner  on  behalf  of 
Cameron  Ian  Posner,  New  York,  New 
York — Court  of  Federal  Claims  Number 
02-0610V 

278.  Juliette  and  Jesse  Humenik  on  behalf  of 
Joshua  James  Himienik,  Bumsville, 
Minnesota — Court  of  Federal  Claims 
Number  02-061 IV 

279.  Darci  Geisler  on  behalf  of  Dylan 
Alexander  Villa,  McKinney,  Texas — Court 
of  Federal  Claims  Number  02-061 2V 

280.  Cynthia  and  Ricky  Powell  on  behalf  of 
Katerina  E.  Powell,  Nashville,  Tennessee — 
Court  of  Federal  Claims  Number  02-0613V 

281.  Candice  Echols  on  behalf  of  Miguel 
Devonte  Echols,  Memphis,  Tennessee — 
Court  of  Federal  Claims  Number  02-0614V 

282.  Hamoyoun  Mohammadi  and  Mahshid 
Bazarguh  on  behalf  of  Keivan  Mohammadi, 
Temple,  Texas — Court  of  Federal  Claims 
Number  02-061 5  V 

283.  Lisa  and  Shayne  Anthony  on  behalf  of 
Dalton  Cayne  Anthony,  Mesquite,  Texas — 
Court  of  Federal  Claims  Number  02-0616V 

284.  Monique  Allen  on  behalf  of  Tahmir 
Khalil  Curry,  Philadelphia,  Pennsylvania — 
Court  of  Federal  Claims  Number  02-0617 

285.  Lori  and  Frank  Bell  on  behalf  of  Jacob 
Eugene  Bell,  Scranton,  Pennsylvania —  -- 
Court  of  Federal  Claims  Number  02-0618 

286.  Velia  and  Bill  Pounds  on  behalf  of 
William  Josue  Pounds,  Casa  Grande, 
Arizona— Court  of  Federal  Claims  Number 
02-0619 

287.  Michele  and  Michael  Anderson  on 
behalf  off  Taylor  Timothy  Anderson, 
Minneapolis,  Minnesota — Court  of  Federal 
Claims  Number  02-0620 

288.  Lisa  and  David  Branch  on  behalf  of 
Christian  John  Branch,  Glendora, 
California — Court  of  Federal  Claims 
Number  02-0621 

289.  Daron  Jones  and  Heather  Berg  on  behalf 
of  Ysanna  Patricia  Jones^  Harris,  New 
York — Court  of  Federal  Claims  Number 
02-0622 

290.  Mary  and  Joseph  Roche  on  behalf  of 
Christian  Joseph  Roche,  West  Islip,  New 
York — Court  of  Federal  Claims  Number 
02-0623 

291.  Kristi  Elliott  on  behalf  of  Kristopher 
Kevon  Lofton,  Saint  Louis,  Missouri — 
Court  of  Federal  Claims  Number  02-O625V 

292.  Joann  Smoot  on  behalf  of  Dameyung 
Daunta  Goodwin,  Demopolis,  Alabama — 
Court  of  Federal  Claims  Number  02-0626V 
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293.  Elizabeth  and  Steven  Kovach  on  behalf 
of  Steven  John  Kovach,  Jr.,  Edison,  New 
Jersey— Court  of  Federal  Claims  Number 
02-0627V 

294.  Gina  and  Bart  Boulware  on  behalf  of 
Hayden  Fisher  Boulware,  Dallas,  Texas — 
Court"  of  Federal  Claims  Number  02-0628  V 

295.  Suzanne  and  Eric  Mandell  on  behalf  of 
Alexander  Tomas  Mandell,  Burbank, 
California — Court  of  Federal  Claims 
Number  02-0630V 

296.  Amie  and  Shane  Thomas  on  behalf  of 
Benjamin  Andrew  Thomas,  Berkley,  West 
Virginia— Court  of  Federal  Claims  Number 
02-O631V 

297.  John  Bartold  and  Christina  Karl  on 
behalf  of  Julian  Jerome  Bartold,  Burlington, 
Vermont— Court  .of  Federal  Claims  Number 
02-0632V 

298.  Jeanne  and  Dardy  Pierre  on  behalf  of 
Nadira  Pierre,  Hollywood,  Florida — Court 
of  Federal  Claims  Number  02-O633V 

299.  Lisa  and  Michael  Smith  on  behalf  of 
Nicolette  Luann  Smith,  Los  Angeles, 
California — Court  of  Federal  Claims 
Number  02-0634V 

300.  Leslie  and  Douglas  Mann  on  behalf  of 
Michael  Vincent  Mann,  Augusta,  Georgia — 
Court  of  Federal  Claims  Number  02-063  7 V 

301.  Leslie  and  Douglas  Mann  on  behalf  of 
Aidan  Richard  Mann  Augusta,  Georgia — 
Court  of  Federal  Claims  Number  02-0638  V 

302.  Leslie  and  Douglas  Maim  on  behalf  of 
Alex  Reiner  Mann,  Augusta,  Georgia- 
Court  of  Federal  Claims  Number  02-0639  V 

303.  Frank  Rosaschi  on  behalf  of  David 
Rosaschi,  Irving,  Texas— Court  of  Federal 
Claims  Number  02-0640V 

304.  Danielle  and  Jeff  Bates  on  behalf  of 
Noelle  Louise  Bates,  Cincinnati,  Ohio — 
Court  of  Federal  Claims  Number  02-0641V 

305.  Euridice  and  Joseph  Busweiller  on 
behalf  of  Christina  Marie,  Busweiller,  West 
Islip,  New  York— Court  of  Federal  Claims 
Number  02-0642V 

306.  Darlene  and  Nicholas  Downes  on  behalf 
of  Sean  Andrew  Downes,  Teaneck,  New 
Jersey— Court  of  Federal  Claims  Number 
02-0643V 

307.  Aleuba  Bowens  on  behalf  of  Zezani 
Amani  Bowens,  Brooklyn,  New  York- 
Court  of  Federal  Claims  Number  02-0644V 

308.  Shandel  and  Jason  Lewis  on  behalf  of 
Hunter  Michael  Lewis,  Redlands, 
California— Court  of  Federal  Claims 
Number  02-0645V 

309.  Tracey  Tindle  Mullenax  on  behalf  of 
Dakota  McGuire  Tindle-Maples,  San 
Antonio,  Texas — Court  of  Federal  Claims 
Number  02-0646V 

310.  Emad  and  Ruba  Abu-Goush  on  behalf  of 
Samy  Abu-Goush,  Bedford,  Texas — Court 
of  Federal  Claims  Number  02-0647V 

311.  Lisa  and  David  Turner  on  behalf  of 
Kenneth  Joseph  Turner,  Towson, 
Maryland — Court  of  Federal  Claims 
Number  02-0648V 

312.  Veronica  and  Nathan  Yates  on  behalf  of 
Nat\ire  Divine  Yates,  Woodbury,  New 
Jersey— Court  of  Federal  Claims  Number 
02-0649V 

313.  Penelope  Parker  on  behalf  of  Patricia 
Anne  Mervine  Parker,  Pasadena, 
Maryland — Court  of  Federal  Claims 
Number  02-0650V 

314.  Michelle  and  Willie  Gaboon  on  behalf 
of  Tristan  Nathaniel  Gaboon,  Akron, 


Ohio— Court  of  Federal  Claims  Number 
02-0651V 

315.  Deborah  and  Russell  Kunze  on  behalf  of 
Nicholas  Jacob  Kunze,  Stillwater, 
Minnesota — Court  of  Federal  Claims 
Number  02-0652V 

316.  Jimmela  Richardson  on  behalf  of  Bryan 
Vincent  Vamado,  Los  Angeles,  California — 
Court  of  Federal  Claims  Number  02-O653V 

317.  Janel  and  Brian  Payette  on  behalf  of 
Jaxson  Brian  James  Ebert,  Hibbing, 
Minnesota — Court  of  Federal  Claims 
Number  02-0654V 

318.  Sheri  and  Gary  Steffens  on  behalf  of 
Donovan  Luke  Steffens,  Saint  Louis, 
Missouri — Court  of  Federal  Claims  Number 
02-0655 

319.  Tammy  and  CKflon  Irvan  on  behalf  of 
Jennifer  Paulette  Irvan,  Paducah, 
Kentucky— Court  of  Federal  Claims 
Number  02-0656V 

320.  Demetria  and  Herma'n  Nettles  on  behalf 
of  Jedidi'ah  Ja'van  Nettles,  Brewton, 
Alabama— Court  of  Federal  Claims  Number 
02-065 7V 

321.  Charles  Carr  and  Colleen  Boyle  on 
behalf  of  Andrew  John  Carr,  Philadelphia, 
Pennsylvania— Court  of  Federal  Claims 
Number  02-0658V 

322.  Carol  Ann  and  Thomas  Jones  on  behalf 
of  Zebulon  Orion  Jones,  Elmira.  New 
York— Court  of  Federal  Claims  IMumber 
02-065gV 

323.  Holly  Baker  on  behalf  of  Zachary  Baker, 
Vienna,  Virginia — Court  of  Federal  Claims 
Number  02-0661V 

324.  Julie  and  Mark  Cyr  on  behalf  of  Matthew 
Cyr,  Manchester,  New  Hampshire— Court 
of  Federal  Claims  Number  02-0662V 

325.  Cynthia  Miller,  Houston,  Texas— Court 
of  Federal  Claims  Number  02-0666VFP-1S 
326.  James  Nickelson,  Rocklin,  California — 
Court  of  Federal  Claims  Number  02-0667V 

327.  Julie  Duffield  on  behalf  of  Michael 
Duffield,  Salt  Lake  City,  Utah-Court  of 
Federal  Claims  Number  02-0668V 

328.  Tina  and  David  Lane  on  behalf  of  Jarod 
Brady  Lane,  San  Jose,  California — Court  of 
Federal  Claims  Number  02-0670V 

329.  Nataki  Alexander  on  behalf  of  Adariuo 
Alexander,  Birmingham,  Alabama — Court 
of  Federal  Claims  Number  02-0671 V 

330.  Cynthia  and  Allen  Joas  on  behalf  of 
Alexander  Jordan  Joas,  Racine, 
Wisconsin — Court  of  Federal  Claims 
Number  02-0672V 

331.  Bridget  and  Leslie  Sharp  on  behalf  of 
Brandon  Christian  Sharp,  Bullhead  City, 
Arizona— Court  of  Federal  Claims  Number 
02-0673V 

332.  Henry  Hubbard  and  Chanel  Page  on 
behalf  of  Heaven  Chanel  Hubbard,  New 
York,  New  York— Court  of  Federal  Claims 
Number  02-0674V 

333.  Alonzo  Jones  and  Denze  Goddard  on 
behalf  of  Xavier  Jones,  New  York,  New 
York— Court  of  Federal  Claims  Number 
02-0675V 

334.  April  Harrison  on  behalf  of  Jacob  Sloan 
May,  Logan,  West  Virginia — Court  of 
Federal  Claims  Number  02-0676V 

335.  Janeth  Rivera  on  behalf  of  Jovanny 
Gabriel,  Philadelphia,  Pennsylvania- 
Court  of  Federal  Claims  Number  02-0677V 

336.  Taishea  Thompson  on  behalf  of  Jerrod 
Andre  Thompson,  Washington,  D.C.— 
Court  of  Federal  Claims  Number  02-0679V 


337.  Angle  and  Jason  Breshnahan  on  behalf 
of  Matthew  Joseph  Breshnahan,  Fargo, 
North  Dakota— Court  of  Federal  Claims 
Number  02-0680V 

338.  Chester  Mitchell  on  behalf  of  Dion'te 
Lamont  Lang,  Centerville,  Illinois— Court 
of  Federal  Claims  Number  02-O681V 

339.  Nancy  and  Lawrence  Munoz  on  behalf 
of  Nicholas  Aaron  Munoz.  Mesa.  Arizona — 
Court  of  Federal  Claims  Number  02-0682V 

340.  Christiania  Harmon  on  behalf  of 
Brennden  Dai'Jon  Davis,  Granada  Hills, 
California— Court  of  Federal  Claims 
Number  02-0683V 

341.  Teresa  and  Paul  Helton  on  behalf  of 
Caleb  Anthony  Helton,  Mesa,  Arizona — 
Court  of  Federal  Claims  Number  02-0684V 

342.  Theresa  and  Howard  Lattimer  on  behalf 
of  Marcus  Christopher  Johnson,  Sayro, 
Pennsylvania— Court  of  Federal  Claims 
Number  02-0685V 

343.  Amanda  and  Richard  Colton  on  behalf 
of  Nicholas  Hunter  Colton.  Louisville, 
Kentucky— Court  of  Federal  Claims 
Number  02-0686V 

344.  Maureen  and  Howard  Stevenson  on 
behalf  of  Alex  Edward  Stevenson, 
Merrillville,  Indiana— Court  of  Federal 
Claims  Number  02-0687V 

345.  Lisa  and  Raymond  Baricer  on  behalf  of 
Aden  Neal  Barker,  Seattle,  Washington- 
Court  of  Federal  Claims  Number  02-0688V 

346.  Jenoifer  and  Matthew  Eubanks  on  behalf 
of  John  Matthew  Eubanks.  Maywood, 
Illinois — Court  of  Federal  Claims  Number 
02-0690V 

347.  Angela  Nelson  on  behalf  of  Brandon 
Nicholas  Nelson,  Silver  Spring, 
Maryland— Court  of  Federal  Claims 
Number  02-O691V 

348.  Kennith  Haclder  on  behalf  of  Cade 
Hackler,  Boston,  Massachusetts— Court  of 
Federal  Claims  Number  02-0693V 

349.  Marlene  Cox  on  behalf  of  Jordan  Cox, 
Boston,  Massachusetts— Court  of  Federal 
Claims  Number  02-O694V 

350.  Stanley  Siror  on  behalf  of  Brian  Siror, 
Boston,  Massachusetts— Court  of  Federal 
Claims  Number  02-O695V 

351.  Jody  and  Roger  Wetzel  on  behalf  of  Ryan 
Wetzel,  Vienna,  Virginia — Court  of  Federal 
Claims  Number  02-0697V 

352.  Judy  Herbsleb  on  behalf  of  Drew 
Herfosleb;  Vienna,  Virginia— Court  of 
Federal  Qaims  Number  02-0698V 

353.  Kely  Taylor  on  behalf  of  James  P.  Taylor. 
Vienna,  Virginia— Court  of  Federal  Claims 
Number  02-0699V  4. 

354.  Ann  and  Mark  Griswold  on  behalf  of 
Vladimir  Griswold,  Vienna.  Virginia- 
Court  of  Federal  Claims  Number  02-0700V 

355.  John  Haverty  on  behalf  of  Carli  Haverty. 
Vienna,  Virginia— Court  of  Federal  Claims 
Number  02-0701V 

356.  Kelly  A.  Myers,  Martins  Ferry,  Ohio- 
Court  of  Federal  Claims  Number  02-O71OV 

357.  Diane  Parker,  Crown  Point.  Indiana- 
Court  of  Federal  Claims  Number  02-071 5V 

358.  Lelia  and  Jeff  Wright  on  behalf  of  Randy 
Wright.  Jackson,  Michigan— Court  of 
Federal  Claims  Number  02-071 7V 

359.  Sharon  Kask  on  behalf  of  Erica  Kask, 
Lowell,  Massachusetts — Court  of  Federal 
Claims  Number  02-O719V 

360.  Gopinatha  McAlpine.  Honolulu, 
Hawaii— Court  of  Federal  Claims  Number 
02-0720V 
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361.  Monique  Sattler  on  behalf  of  Jack 
Sattler,  Vienna,  Virginia — Court  of  Federal 
Claims  Number  02-O723V 

362.  R.  Darreil  Weaver  on  behalf  of  Ashley 
Weaver,  Vienna,  Virginia — Court  of  Federal 
Claims  Number  02-O724V 

363.  Robert  Hayman  on  behalf  of  Nora 
Hayman,  Vienna,  Virginia — Court  of 
Federal  Claims  Number  02-O725V 

364.  Bethany  and  John  Padgett  on  behalf  of 
Taylor  Grace  Padgett,  Vierma,  Virginia — 
Court  of  Federal  Claims  Number  02-0726V 

365.  Jodi  Hansen  on  behalf  of  Dayton 
Hansen,  Vienna,  Virginia — Court  of  Federal 
Claims  Number  02-072  7 V 

366.  Katie  Thomason  on  behalf  of  Daniel 
Thomason,  Vienna,  Virginia — Court  of 
Federal  Claims  Number  02-0728V 

367.  Wendy  Heiberg  on  behalf  of  Scott 
Heiberg,  Boston,  Massachusetts — Court  of 
Federal  Claims  Number  02-0729V 

368.  Joann  Sworan  on  behalf  of  Charles 
Kowalewski,  Boston,  Massachusetts — 
Court  of  Federal  Claims  Number  02-0731 V 

369.  Kenneth  Banks  on  behalf  of  Bailey 
Banks,  Macon,  Georgia — Court  of  Federal 
Claims  Number  02-0738V 

370.  Kelle  Miller  on  behalf  of  Skylar  Miller. 
Boston,  Massachusetts — Court  of  Federal 
Claims  Number  02-0739V 

371.  Susan  Fredge  on  behalf  of  Samuel 
Fredge,  Boston,  Massachusetts — Court  of 
Federal  Claims  Number  02-0740V 

372.  Leigh  Foutch  on  behalf  of  Lauren 
Foutch,  Boston,  Massachusetts — Court  of 
Federal  Claims  Number  02-0741 V 

373.  Ping  U  on  behalf  of  Victor  Chang, 
Boston,  Massachusetts — Court  of  Federal 
Claims  Number  02-0742V 

374.  Maria  Socorro  Gonzalez  on  behalf  of 
Josman  Gonzalez,  Boston,  Massachusetts — 
Court  of  Federal  Claims  Number  02-0743V 

375.  Tameka  Montalvo  on  behalf  of  Marcello 
Vanino,  Reading,  Pennsylvania — Court  of 

-    Federal  Claims  Number  02-0744V 

376.  Amy  and  Anthony  Accardo  on  behalf  of 
Nicholas  Accardo,  Dallas,  Texas — Court  of 
Federal  Claims  Number  02-0745V 

377.  Caria  Russell  on  behalf  of  Cartre  Michael 
Russell,  Andalusia,  Alabama — Court  of 
Federal  Claims  Number  02-0747V 

378.  Michline  and  Samer  Diab  on  behalf  of 
Joseph  Diab,  San  Bernadino,  California — 
Court  of  Federal  Claims  Number  02-O748V 

Dated:  September  12,  2002. 
Elizabeth  M.  Duke.      , 
Administrator  I 

[FR  Doc.  02-23796  Filed  9-18-02;  8:45  am) 
SaXING  CODE  416S-1S-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4734-N-45] 

Notice  of  Submission  of  Proposed 
information  Collection  to  0MB; 
Muitifamily  Financial  Management 
Template 

agency:  Office  of  the  Chief  Information 
Officer,  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  collection 
requirement  described  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review,  as 
required  by  the  Paperwork  Reduction 
Act.  The  Department  is  soliciting  public 
comments  on  the  subject  proposal. 
DATES:  Comments  Due  Date:  October  21, 
2002. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and  should  be 
sent  to:  Lauren  Wittenberg,  OMB  Desk 
Officer,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building,  Washington,  DC  20503; 
Fax  number  (202)  395-6974;  E-mail 
Lauren_Wittenberg@omb.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Eddins,  Reports  Management 
Officer,  QDAM,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  Southwest,  Washington,  DC 
20410;  e-mail  Wayne_Eddins@HUD.gov. 
telephone  (202)  708-2374.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  avaUable  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  The  Notice 
lists  the  following  information:  (1)  The 
title  of  information  collection  proposal; 
(2)  the  office  of  the  agency  to  collect  the 
information;  (3)  the  OMB  approval 


number,  if  appUcable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  niunber,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Muitifamily 
Financial  Management  Template. 

OMB  Approval  Number:  2502— 
pending  OMB  approval. 

Form  Numbers:  None. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  The 
Uniform  Financial  Reporting  Standards 
(UFRS)  regulations  requires  HUD's 
muitifamily  housing  program 
participants  to  submit  financial  data 
electronically,  using  the  Generally 
Accepted  Accounting  Principles 
(GAAP),  in  a  prescribed  format. 
Electronic  submissions  of  this  data  will 
require  the  use  of  a  template.  This 
information  was  previously  collected 
with  the  Public  Housing  Financial 
Management  Template  approved  under 
OMB  control  ntmiber  2535-0107. 

Respondents:  Individuals  or 
households.  Business  or  other  for-profit, 
Not-for-profit  institutions,  Federal 
Government. 

Frequency  of  Submission ;  On 
occasion. 


Number  of 
respondents 


Annual 
responses 


Hours  per 
response 


Burden  hours 


Reporting  Burtjen 


20,774 


2.5 


53,784 


Total  Estimated  Burden  Hours: 
53,784. 

Status:  Extension  of  a  currently 
approved  collection  imder  a  new 
approval  number.  Submitted  as  a  new 
collection. 


Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  35,  as 
amended. 


Dated:  September  11.  2002. 
Wayne  Eddins, 

Departmental  Reports  Management  Officer, 
Office  of  the  Chief  Information  Officer. 
[FR  Doc.  02-23760  Filed  9-18-02;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  fto.  FR^734-»M61 

Notice  Of  Submtsslon  Of  Proposed 
Information  Collection  to  OMB; 
Builder's  Certification/Guarantee  and 
New  Construction  Subterranean 
Termite  Soil  Treatment  Record 

agency:  Office  of  the  Chief  Information 
Officer.  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB(  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  October  21, 
2002. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
approval  number  (2502-0525)  and 
should  be  sent  to:  Lauren  Wittenburg, 
OMB  Desk  Officer.  Office  of 
Management  and  Budget,  Room  10235, 
New  Executive  Office  Building. 


Washington.  DC  20503;  Fax  nimiber 
(202)  395-6974;  E-mail 
Lauren_Wittenberg@omb.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Eddins,  Reports  Management 
Officer,  QDAM,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  Southwest,  Washington,  DC 
20410;  e-mail  Wayne_Eddins@HUD.gov; 
telephone  (202)  708-2374.  This  is  not  a 
toll-free  nimiber.  Copies  of  the  proposed 
forms  and  other  avaUable  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 
SUPPI.EMENTARY  MF0RMAT10N:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  The  Notice 
lists  the  following  information:  (1)  The 
title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approval  number,  if  appUcable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 


information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Builder's 
Certification/Guarantee  and  New 
Construction  Subterranean  Termite  Soil 
Treatment  Record. 

OMB  Approval  Number:  2502-0525. 

Form  Numbers:  HUD-NPCA-99-A 
and  HUD-NPCA-99-B. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 
Builders  certify  HUD  insured  structures 
are  free  of  termite  hazards.  An 
authorized  pest  control  company  must 
perform  treatments  for  termites.  The 
builder  guarantees  the  treated  area 
against  infestation  for  one  year. 

Respondents:  Individuals  or 
households.  Business  or  other  for-profit. 
Not-for-profit  institutions.  Federal 
Government. 

Frequency  of  Submission:  On 
Occasion. 


NumtMrof 
respondents 


Annual 
responses 


Hours  per 
response 


=      Burden  hours 


Reporting  Burden 


54,000 


0.16 


8,964 


Total  Estimated  Burden  Hours:  8,964. 
Status:  Extension  of  a  currently 
approved  collection. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995, 44  U.S.C.  35,  as 
amended. 

Dated:  September  12,  2002. 
Wayne  Eddins, 

Departmental  Reports  Management  Officer. 
Office  of  the  Chief  Information  Officer. 
[FR  Doc.  02-23761  Filed  9-18-02;  8:45  am) 
BNJJNQ  COW  4210-72-M 

DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

Meeting  of  the  U.S.  Coral  Reef  Task 
Force 

TIME  AND  DATE:  9  a.m.  to  5  p.m.  EST, 

October  2  and  3.  2002. 

PLACE:  Las  Olas  Room,  Caribe  Hilton 

Hotel,  San  Juan.  Puerto  Rico. 

STATUS:  The  Department  of  the  Interior, 

as  co-chair  with  the  Department  of 

Commerce,  on  behalf  of  the  U.S.  Coral 


Reef  Task  Force  (CRTF),  announces  a 
public  meeting  of  the  Task  Force. 
Composed  of  the  heads  of  eleven  federal 
agencies  and  the  Governors  of  seven 
states,  territories,  and  commonwealths, 
the  Task  Force  has  helped  lead  U.S. 
efforts  to  address  the  coral  reef  crisis 
and  sustainably  manage  the  nation's 
valuable  coral  reef  ecosystems. 
MATTERS  TO  BE  CONSIOERED:  The  CRTF 
will  discuss  implementation  of  the 
National  Plan  for  Coral  Reef 
Conservation  Action,  honor  local 
organizations,  and  accept  public 
comments.  The  agenda  will  be  available 
fitjm  the  contact  persons  below  and 
published  on  the  web  at  http:// 
coralreef.gov/  when  finalized. 

Individuals  and  organizations  will 
have  opportunities  to  register  for  exhibit 
space  and  register  to  provide  public 
comments  limited  to  less  that  5  minutes. 
Wherever  possible,  those  with  similar 
viewpoints  or  messages  are  encouraged 
to  make  joint  statements.  Testimony 
may  he  in  English  or  Spanish,  and  will 
be  received  on  the  afternoon  of  October 
2.  Written  statements  may  also  be 


submitted  to  the  Task  Force  up  to 
October  10,  2002. 

CONTACT  PERSON  FOR  MORE  MFORMATKM: 
Organizations  and  individuals  based 
outside  of  Puerto  Rico  desiring  to 
register  for  pubUc  comments  or  to 
obtain  additional  information  should 
contact  the  CRTF  meeting  office,  c/o  the 
Assistant  Secretary  for  Fish  and  Wildlife 
Parks,  Department  of  the  Interior,  1849 
C  Street  NW,  MS-MIB-3156.  Attn: 
CRTF,  Washington,  DC  20240, 
telephone  202-208-6211,  e-mail 
CRTF@ios.doi.gov.  Organizations  or 
individuals  in  Puerto  Rico  should 
contact  Ms.  Astrid  Green  at  the 
Community  Affairs  Division, 
Department  of  Natural  Resources, 
telephone  787-724-8773/8774  x2258. 

Dated:  September  12,  2002. 
Paul  Hoffinan, 

Deputy  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 

(FR  Doc.  02-23772  Filed  9-18-02:  8:45  am) 
BHJJNO  COOe  4310-66-^ 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Information  Collections  Sutunltted  to 
the  Office  of  Management  and  Budget 
for  Approval  Under  the  Paperwork 
Reduction  Act 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  information  collection; 

request  for  comments. 

SUMMARY:  The  collection  of  information 
described  below  has  been  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995.  Copies  of  the  specific 
information  collection  requirements, 
related  forms  and  explanatory  material 
may  be  obtained  by  contacting  the 
Service  Information  Collection 
Clearance  Officer  at  the  address 
provided  below. 

DATES:  Consideration  will  be  given  to  all 
comments  received  on  or  before  October 
21,  2002.  The  60-day  notice  was 
published  in  the  Federal  Register  on 
April  30,  2002  (67  FR  21268).  No 
comments  were  received  during  the  60- 
day  comment  period  that  ended  on  July 
1.2002.  I      J 

ADDRESSES:  Send  your  comments  and/or 
suggestions  on  the  requirement  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Department  of  the 
Interior  Desk  Officer.  725— 17th  Street. 
NW.  Washington,  DC  20503.  with  a 
copy  to  Anissa  Craghead.  Service 
Information  Collection  Clearance 
Officer.  U.S.  Fish  and  Wildlife  Service. 
MS  222— ARLSQ.  1849  C  Street.  NW., 
Washington,  DC  20240,  telephone 
number  703.358.2445. 
FOR  FURTHER  INFORMATION  CONTACT:  To 
request  a  copy  of  the  information 
collection  request,  explanatory 
information  and  related  forms,  contact 
Anissa  Craghead  at  703.358.2445.  or 
electronically  to 
anissa_cragbead@fws.gov.  For 
information  related  to  the  grant 
program,  which  is  the  subject  of  the 
information  collection,  please  log  onto 
http://birdhabitat.fws.gov. 
SUPPLEMENTARY  INFORMATION:  The  OMB 
regulations  at  5  CFR  part  1320.  which 
implement  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13), 
require  that  interested  members  of  the 
public  and  affected  agencies  have  an 
opportunity  to  comment  on  information 
collection  and  recordkeeping  activities 
(see  5  CFR  1320.8(d)).  On  Friday, 
December  21,  2001,  the  U.S.  Fish  and 
Wildlife  Service  (Service)  was  given 


emergency  approval  by  OMB  for 
collection  of  information  in  order  to 
quickly  implement  the  grant  program 
being  conducted  uinder  the  Neotropical 
Migratory  Bird  Conservation  Act  (Pub. 
L.  106-247).  The  assigned  OMB 
information  collection  control  number 
is  1018-0113,  and  the  first  temporary 
approval  expired  June  30,  2002.  On  Jime 
30.  2002,  an  extension  of  the  approval 
expiration  was  granted  to  end  on 
September  30.  2002.  The  Service  is 
requesting  a  three-year  term  of  approval 
for  this  information  collection  activity. 
An  agency  may  not  conduct  or  sponsor. . 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

Comments  are  invited  on:  (1)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (3)  ways  to 
enhance  the  quality,  utility  and  clarity 
of  the  information  to  be  collected;  emd, 
(4)  ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents. 

Title:  Information  Collection  In 
Support  of  Grant  Programs  Authorized 
by  the  Neotropical  Migratory  Bird 
Conservation  Act  of  2000  (NMBCA). 

Approval  Number:  1018-0113. 

Service  Form  Numbeiis):  N/A. 

Description  and  Use:  The  purposes  of 
the  Neotropical  Migratory  Bird 
Conservation  Act  (Act)  are  to:  (1) 
Perpetuate  healthy  populations  of 
neotropical  migratory  birds;  (2)  assist  in 
the  conservation  of  these  birds  by 
supporting  conservation  initiatives  in 
the  United  States,  Latin  America,  and 
the  Caribbean;  and  (3)  provide  financial 
resources  and  foster  international 
cooperation  for  those  initiatives. 

Tne  Act  authorizes  $5  million  for  this 
program,  and  Congress  appropriated  $3 
million  for  Fiscal  Year  2002.  At  a 
minimum,  75%  of  this  money  will  be 
available  for  projects  outside  the  United 
States.  No  maximum  request  has  been 
established.  The  match  ratio  is  3:1, 
calculated  in  U.S.  dollars.  That  is.  every 
grant  dollar  requested  under  the  Act 
must  be  matched  by  3  partner  dollars. 
U.S. -Federal  funds  may  be  used  to 
support  projects,  but  may  not  be  used  as 
match.  Partner  funds  for  U.S.  projects 
must  be  in  cash,  whereas  funds  for 
projects  in  Latin  America  and  the 
Caribbean  may  be  cash  or  in-kind 
contribution. 

Projects  may  be  located  in  the  United 
States  and  in  all  countries  of  Latin 
America  and  the  Caribbean,  with  the 


exception  of  Cuba.  Projects  in  Canada 
are  not  eligible  for  this  funding.  An 
applicant  may  be  an  individual, 
corporation,  partnership,  trust, 
association,  other  private  entity, 
government  agency  in  the  U.S.  or  a 
foreign  country,  or  an  international 
organization. 

The  Act  describes  activities  which 
may  be  carried  out,  including: 
protection  and  management  of 
neotropical  migratory  bird  populations; 
maintenance,  management,  protection 
and  restoration  of  neotropical  migratory 
bird  habitat;  research  and  monitoring; 
law  enforcement;  and  community 
outreach  and  education. 

The  Act  authorizes  the  Secretary  of 
the  Interior,  who  has  principal 
responsibility  for  implementation,  to 
convene  an  advisory  group  consisting  of 
individuals  representing  public  and 
private  organizations  actively  involved 
in  the  conservation  of  neotropical 
migratory  birds  to  assist  with  and 
provide  advice  on  proposal  funding. 
The  Federal  Advisory  Committee  Act 
provisions  do  not  apply  to  this  advisory 
group. 

Competing  for  grant  funds  involves 
applications  from  partnerships  that 
describe  in  substantfal  detail  project 
locations  and  other  characteristics.  The 
grant  program,  i.e.,  competition  for 
funds,  for  this  Act  is  ciurently  being 
implemented  by  the  Division  of  Bird 
Habitat  Conservation,  U.S.  Fish  and 
Wildlife  Service,  which  is  publishing 
and  distributing  instructional  materials 
that  assist  the  applicants  in  formulating 
project  proposals  for  advisory  group 
consideration.  The  instructional 
booklets  and  other  instruments,  e.g.. 
Federal  Register  notices  on  request  for 
proposals,  are  the  basis  for  this 
information  collection  request  for  OMB 
clearance.  Information  collected  under 
this  program  is  used  to  respond  to  such ' 
needs  as:  audits,  program  planning  and 
management,  program  evaluation. 
Government  Performance  and  Results 
Act  reporting.  Standard  Form  424 
(Application  For  Federal  Assistance), 
grant  agreements,  budget  reports  and 
justifications,  public  and  private 
requests  for  information,  data  provided 
to  other  programs  for  databases  on 
similar  programs,  Congressional 
inquiries  and  reports  required  by 
NMBCA,  etc. 

In  summary,  information  collection 
imder  these  programs  is  required  to 
obtain  a  benefit,  i.e.,  a  cash 
reimbursable  grant  that  is  given 
competitively  to  some  applicants  based 
on  eligibility  and  relative  scale  of 
resoiut:e  values  involved  in  the  projects. 
The  information  collection  is  subject  to 
the  Paperwork  Reduction  Act 
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requirements  for  such  activity,  which 
includes  soliciting  comments  from  the 
general  public  regarding  the  natiire  and 
burden  imposed  by  the  collection. 

Frequency  of  Collection:  Occasional. 
The  Neotropical  Migratory  Bird 
Conservation  Act  grant  program 
currently  has  one  project  proposal 
submissions  window  per  year. 

Description  of  Respondents: 
Households  and/or  individuals; 
business  and/or  other  for-profit;  not-for- 
profit  institutions;  farms;  Federal 
Government;  and  State,  local  and/or 
Tribal  governments. 

Estimated  Completion  Time:  The 
reporting  burden,  or  time  involved  in 
writing  project  proposals,  is  estimated 
to  be  40  hours. 

Number  of  Respondents:  It  is 
estimated  that  approximately  200 
proposals  will  be  submitted  each  year 
for  the  Neotropical  Migratory  Bird 
Conservation  Act  grant  program. 

Dated:  July  16.  2002. 
Marriiall  P.  Jones, 

Acting  Director.  Fish  and  Wildlife  Senrice. 
IFR  Doc.  02-23843  Filed  9-18-02;  8:45  am) 
BIUJNO  CODE  4310-65-^ 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Sarvica 

Infomurtion  Collactlona  Submitted  to 
the  Office  of  Managanwnt  and  Budget 
for  Approval  Under  the  Paparwoilc 
Reduction  Act 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  information  collection; 

request  for  comments. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  has  submitted  the 
material  described  below  to  the  Office  of 
Management  and  Budget  (OMB)  for 
approval  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995. 
Copies  of  the  specific  information 
requirements,  related  forms  and 
explanatory  material  may  be  obtained 
by  contacting  the  Service  Information 
Collection  Clearance  Officer  at  the 
address  provided  below. 
DATES:  We  will  consider  all  comments 
received  on  or  before  October  21.  2002. 
The  60-day  notice  was  published  in  the 
Federal  Register  on  April  23,  2002  (67 
FR  19771).  No  comments  were  received 
during  the  60-day  period. 
ADORESSES:  Send  your  comments  and/or 
suggestions  on  the  requirement  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Department  of  the 
Interior  Desk  Officer.  725— 17th  Street, 


NW.,  Washington.  DC  20503,  with  a 
copy  to  Anissa  Craghead,  Service 
Information  Collection  Clearance 
Officer,  U.S.  Fish  and  Wildlife  Service, 
MS  222— ARLSQ,  1849  C  Street,  NW., 
Washington,  DC  20240;  telephone 
number  703.358.2445. 
FOR  FURTHER  INFORMATION  CONTACT:  To 
receive  a  copy  of  the  information 
collection  request,  explanatory 
information  and  related  forms,  contact 
Anissa  Craghead  at  703.358.2445,  or 
electronically  to 
anissa_craghead@fws.gov. 

SUPPLEMENTARY  INFORMATION:  The  OMB 

regulations  at  5  CFR  part  1320,  which 
implement  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L..104-13), 
require  that  interested  members  of  the 
public  and  affected  agencies  have  an 
opportunity  to  comment  on  information 
coUection  and  recordkeeping  activities 
{see  5  CFR  1320.8(d)).  We  are  seeking  a 
renewal  of  clearance  from  the  OMB  to 
collect  information  in  conjimction  with 
the  Evaluation  Grants  Program  to  be 
conducted  under  the  North  American 
Wetlands  Conservation  Act  (NAWCA) 
(Pub.  L.  101-233,  as  amended; 
December  13, 1989).  The  assigned  OMB 
information  collection  control  niunber 
is  1018-0104  and  approval  will  expire 
on  September  30,  2002. 

Section  19  of  NAWCA  (Assessment  of 
Progress  in  Wetlands  Conservation), 
requires  the  Secretary  of  the  Interior,  in 
cooperation  with  the  North  American 
Wetlands  Conservation  Council,  to: 
*****  (1)  develop  and  implement  a 
strategy  to  assist  in  the  implementation 
of  this  Act  in  conserving  the  full 
complement  of  North  American 
wetlands  systems  and  species 
dependent  on  those  systems,  that 
incorporates  information  existing  on  the 
date  of  the  issuance  of  the  strategy  in 
final  form  on  types  of  wetlands  habitats 
and  species  dependent  on  the  habitats; 
and  (2)  develop  and  implement 
procedm-es  to  monitor  and  evaluate  the 
effectiveness  of  wetlands  conservation 
projects  completed  under  this  Act."  To 
meet  this  requirement,  we  are 
continuing  the  Evaluation  Grants 
Program  initiative  that  requires  selected 
prospective  grantees  to  submit  pre- 
proposals  and  proposals  that  are  geared 
specifically  to  project  approaches  that 
will  readily  provide  data  for  monitoring 
and  evaluation  purposes.  Current 
'  NAWCA  projects  do  not.  and  cannot, 
provide  the  data  and  information 
necessary  to  meet  the  monitoring  and 
evaluation  requirements  of  Section  19. 
We  have  available,  upon  request, 
updated  supporting  evaluation  grants 
guidelines,  or  instructions,  that  will 
provide  the  basis  for  information 


collection  and  this  requesL-We  also 
have  available  for  review  and  conunent 
the  original  "Strategy  For  Implementing 
and  Evaluating  the  Effectiveness  of 
Wetland  Conservation  Projects 
Completed  Under  the  NAWCA"  (Sect. 
19.  part  (D)  and  the  "NAWCA 
Evaluation  Grant  Proposal  Development 
and  Review"  outline  (Sect.  19.  part  (2)). 
Both  of  these  documents  are  approved 
by  the  NAWCA  Council  and  have  been 
used  to  develop  the  guidelines.  The 
Service  is  requesting  a  3-year  term  of  re- 
approval  for  this  information  collection 
activity.  An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number. 

We  invite  your  conunents  on:  (1) 
Whether  the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (3)  ways  to 
enhance  the  quality,  utility  and  clarity 
of  the  information  to  be  collected;  and, 
(4)  ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents. 

Title:  Information  Collection  In 
Support  of  Grant  Programs  Authorized 
by  the  North  American  Wetlands 
Conservation  Act  of  1989  (NAWCA). 

Approval  Number:  1018-0104.  Initial 
OMB  approval  was  granted  September 
30, 1999. 
Service  Form  Number(s):  N/A. 
Description  and  Use:  The  North 
American  Waterfowl  Management  Plan 
(NAWMP).  first  signed  in  1986.  is  a 
tripartite  agreement  among  Canada, 
Mexico  and  the  United  States  to 
enhance,  restore  and  otherwise  protect 
continental  wetlands  to  benefit 
waterfowl  and  other  wetland  associated 
wildlife  through  partnerships  between 
and  among  the  private  and  public 
sectors.  Because  the  1986  NAWMP  did 
not  carry  with  it  a  mechanism  to 
provide  for  broadly-based  and  sustained 
financial  support  for  wetland 
conservation  activities.  Congress  passed 
and  the  President  signed  into  law  the 
NAWCA  to  partially  fill  that  funding 
need.  The  purpose  of  NAWCA  is  to  use 
partnerships  to  promote  long-term 
conservation  of  North  American 
wetland  ecosystems  and  the  waterfowl 
and  other  migratory  birds,  fish  and 
wildlife  that  depend  upon  such  habitat. 
Principal  conservation  actions 
supported  by  NAWCA  are  acquisition, 
enhancement  and  restoration  of 
weUands  and  weUands-associated 
habitat. 
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As  well  as  providing  for  a  continuing 
and  stable  funding  base,  NAWCA 
establishes  an  administrative  body,  i.e.. 
Council,  made  up  of  a  State 
representative  from  each  of  the  four 
Flyways,  three  representatives  from 
wetlands  conservation  organizations, 
the  Secretary  of  the  Board  of  the 
National  Fish  and  Wildlife  Foimdation, 
and  the  Director  of  the  Service.  This 
North  American  Wetlands  Conservation 
Council  is  exempt  from  the 
requirements  of  Public  Law  92-463 
(Federal  Advisory  Committee  Act).  The 
purpose  of  the  Council  is  to  recommend 
wetlands  conservation  project  proposals 
to  the  Migratory  Bird  Conservation 
Commission  (MBCC)  for  funding. 

Subsection  (cj  of  Section  5  (Council 
Procedures)  provides  that  the  "*   *   * 
Coimcil  shall  establish  practices  and 
procedures  for  the  carrying  out  of  its 
functions  under  subsections  (a)  and  (b) 
of  this  section  *  *  *,"  which  are 
consideration  of  projects  and 
recommendations  to  the  MBCC, 
respectively.  The  means  by  which  the 
Coimcil  decides  which  project 
proposals  are  important  to  recommend 
to  the  MBCC  is  through  grants  programs 
that  are  coordinated  through  the 
Council  Coordinator's  office  (Division  of 
Bird  Habitat  Conservation)  within  the 
Service. 

Applications  from  partnerships 
competing  for  regular  grant  program 
funds  must  describe  in  substantial  detail 
project  locations  and  other 
characteristics  that  will  meet  standards 
established  by  the  Council  and 
requirements  of  NAWCA.  The 
Evaluation  Grants  Program  differs  in 
that  it  provides  a  two-stage  process 
wherein  successful  applicants  will  have 
submitted  both  a  pre*proposal  and  a 
proposal.  Pre-proposals  are  intended  to 
allow  screening  such  that  only  the 
projects  that  have  the  greatest  potential 
for  contributing  to  the  evaluation 
program  will  be  continued  into  the 
proposal  stage.  The  Council 
Coordinator's  office  currently  publishes 
and  distributes  Standard  and  Small 
Grants  instructional  booklets  that  assist 
applicants  in  formulating  project 
proposals  for  Council  consideration. 
The  guidelines  for  the  grants  evaluation 
program,' to  be  contained  in  the  request 
for  proposal,  is  an  additional 
information  collection  instrument.  The 
guidelines  and  instructions  and  other 
instruments,  e.g..  Federal  Register 
notices  on  request  for  proposals,  are  the 
basis  for  this  information  collection 
request  for  OMB  clearance.  Information 
collected  imder  this  program  is  used  to 
respond  to  such  needs  as:  audits, 
program  planning  and  management, 
program  evaluation.  Government 


Performance  and  Results  Act  reporting, 
Standard  Form  424  (Application  For 
Federal  Assistance),  grant  agreements, 
budget  reports  and  justifications,  public 
and  private  requests  for  information, 
data  provided  to  other  programs  for 
databases  on  similar  programs. 
Congressional  inquiries  and  reports 
required  by  NAWCA,  etc.  In  the  case  of 
the  additional  Evaluation  Grants 
Program  guidelines,  the  request 
responds  also  to  the  statutory 
requirements  of  the  Act. 

In  summary,  information  collection 
under  this  program  is  required  to  obtain 
a  benefit,  i.e.,  a  cash  reimbursable  grant 
that  will  be  given  competitively  to 
selected  applicants  based  on  eligibility 
and  the  relative  value  of  their  projects 
to  contribute  to  meaningful  technical 
evaluation  of  the  success  of  the  grants 
programs.  The  information  collection  is 
subject  to  the  Paperwork  Reduction  Act 
requirements  for  such  activity,  which 
includes  soliciting  comments  from  the 
general  public  regarding  the  nature  and 
burden  imposed  by  the  collection. 

Frequency  of  Collection:  Occasional. 
We  intend  \he  Eveduation  Grant  Program 
to  have  one  project  proposal 
submissions  window  per  year. 

Description  of  Respondents: 
Households  and/or  individuals; 
business  and/or  other  for-profit;  not-for- 
profit  institutions;  farms;  Federal 
Government;  and  State,  local  and/or 
Tribal  governments. 

Estimated  Completion  Time:  We 
estimate  the  reporting  burden,  or  time 
involved  in  writing  project  submissions, 
to  be  8  hours  for  a  pre-proposal  and  40 
hours  for  a  proposal. 

Number  of  Respondents:  We  estimate 
that  30  pre-proposals  and  10  proposals 
will  be  submitted  each  year  for  the 
grants  eveduation  program.     - 

Dated:  July  16,  2002. 
Marshall  P.  Jones, 

Acting  Director.  Fish  and  Wildlife  Service. 
IFR  Doc.  02-23844  Filed  9-18-02;  8:45  am) 
BUJJNG  CODE  4310-5S-P 


DEPARTMENT  OF  THE  INTERIOR 

Hsh  and  Wildlife  Service 

Availability  of  a  Draft  Environmental 
Assessment  (EA)  for  ttie  Grand-White 
Lakes  l^nd  Bridge  Protection  Project, 
Cameron  Parish,  LA 

agency:  Fish  and  Wildlife  Service, 

Interior. 

action:  Notice. 

The  Service  announces  the 
availability  of  the  draft  EA  for  the 
Grand- Whdte  Lakes  Land  Bridge 


Protection  Project.  A  more  detailed 
description  of  the  project  is  outlined  in 
the  SUPPLEMENTARY  INFORMATION  section 
below.  A  copy  of  the  draft  EA  may  be 
obtained  by  sending  a  written  request  to 
the  Service's  Louisiana  Field  Office  (see 
ADDRESSES).  Requests  should  be  made 
in  writing  or  can  be  obtained  by  calling 
Mr.  Darryl  Clark  at  337/291-3100  or  by 
fax  at  337/291-3139.  This  notice  is 
provided'pursuant  to  NEPA  regulations 
(40  CFR  1506.6). 

The  Service  specifically  requests 
information,  views,  and  opinions  from 
the  public  via  this  Notice  on  the  Federal 
action,  including  the  identification  of 
any  other  aspects  of  the  human 
environment  not  already  identified  in 
the  Service's  EA. 

If  you  wish  to  comment,  you  may 
submit  comments  by  any  one  of  several 
methods.  You  may  mail  comments  to 
the  Service's  Louisiana  Field  Office  {see 
ADDRESSES).  You  also  may  comment  via 
the  internet  to  Darryldark@fws.gov. 
Please  submit  comments  over  the 
internet  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Please  also  include  yoitf 
name  and  return  address  in  your 
internet  message.  If  you  do  not  receive 
a  confirmation  from  the  Service  that  we 
have  received  your  internet  message, 
contact  us  directly  at  the  telephone 
numbers  listed  below  (see  FOR  FURTHER 
INFORMATION  CONTACT).  Finally,  you  may 
hand  deliver  comments  to  the  Service 
office  listed  below  (see  ADDRESSES).  Our 
practice  is  to  make  comments,  including 
names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  administrative  record.  We  will 
honor  such  requests  to  the  extent 
allowable  by  law.  There  may  also  be 
circumstances  in  which  we  would 
withhold  from  the  administrative  record 
a  respondent's  identity,  as  allowable  by ' 
law.  If  you  wish  us  to  withhold  your 
name  and  address,  you  must  state  this 
prominently  at  the  beginning  of  yoiu 
comments.  We  will  not,  however, 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 
DATES:  Written  comments  on  the  draft 
EA  should  be  sent  to  the  Service's 
Louisiana  Field  Office  (see  ADDRESSES) 
and  should  be  received  on  or  before 
October  21,  2002. 

ADDRESSES:  Persons  wishing  to  review 
the  draft  EA  may  obtain  a  copy  by 
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writing  to  the  Field  Supervisor,  U.S. 
Fish  and  Wildlife  Service,  646 
Cajundome  Boulevard,  Suite  400, 
Lafayette,  Louisiana  70506.  Documents 
will  be  available  for  public  inspection 
by  appointment  during  normal  business 
hours  at  the  Service's  Louisiana  Field 
Office  (Attn:  Darryl  Clark).  Written  data 
or  comments  regarding  the  draft  EA 
should  be  submitted  to  the  Service's 
Louisiana  Field  Office.  The  data  and 
comments  must  be  submitted  in  writing 
to  be  adequately  considered  in  the 
Service's  decision-making  process. 

FOR  FURTHER  INFORMATKW  CONTACT:  Mr. 
Darryl  Clark,  Senior  Field  Biologist,  (see 
ADDRESSES  above),  telephone:  337/291- 
3111  or  337/291-3100,  facsimile:  337/ 
291-3139. 

SUPPLEMENTARY  INFORMATION:  The 
Grand-White  Lakes  Land  Bridge 
Protection  Project  is  being  funded 
through  the  Coastal  Wetlands  Planning, 
Protection  and  Restoration  Act  from  the 
Tenth  Priority  Project  List.  The  project 
purpose  is  to  protect  and  facilitate  the 
formation  of  marsh  and  submerged 
aquatic  vegetation  through  the 
construction  of  a  foreshore  dike  (with 
marsh  creation)  and  earthen  terraces, 
and  by  planting  vegetation.  The  project 
is  located  in  southwestern  Louisiana  in 
the  southeastern  portion  of  Grand  Lake, 
approximately  15  miles  northeast  of 
Grand  Chenier  in  Cameron  Parish, 
Louisiana.  The  project  area  has 
experienced  extensive  marsh  loss  since 
the  mid-1960s,  with  shoreline  loss  rates 
as  high  as  27  feet  per  year  due  mostly 
to  elevated  water  levels  produced  by 
operation  of  water  control  structures  for 
navigation  and  agriculttiral  water 
supply  purposes.  The  preferred 
alternative  is  to  construct  a  foreshore 
dike,  create  marsh  with  dredged 
material  from  access  channel 
construction,  construct  earthen  terraces, 
and  plant  vegetation  to  protect  and 
restore  fresh  marsh  in  the  area  and 
prevent  the  17  mile- wide  Grand  Lake 
bom.  eroding  into  CoUicon  Lake. 

Dated:  August  29,  2002. 
Sun  D.  Hamilton, 

Regional  Director,  Southeastern  Region. 
(FR  Doc.  02-23794  Filed  9-18-02;  8:45  am) 

BUJJNG  CODE  4310-«ft-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Smvlca 

Notice  of  Availability  of  the  Draft  Joint 
Restoration  Plan  and  Environmental 
Assessment  for  the  Lower  Fox  Rhrer 
and  Green  Bay  Area 

AGENCY:  Fish  and  Wildlife  Service,      ' 
Interior,  lead;  National  Oceanic  and 
Atmospheric  Administration, 
Commerce,  cooperating  agency;  Bureau 
of  Indian  Affairs,  Interior,  invited  to  be 
a  cooperating  agency,  response  pending. 
ACTION:  Notice  of  30  day  comment 
period. 

SUMMARY:  This  notice  advises  the  public 
and  other  agencies  of  the  availability  of 
the  draft  document  titled  "Joint 
Restoration  Plan  and  Environmental 
Assessment  for  the  Lower  Fox  River  and 
Green  Bay  Area"  (Plan)  for  public 
review  and  comment.  Prior  to 
implementing  restoration  projects 
Federal  agencies  are  required  to  analyze 
alternatives  to  restore,  rehabilitate, 
replace  and/or  acquire  the  equivalent  of 
those  natiu'al  resources  injiu^  and 
related  services  lost  to  the  public 
associated  with  those  resources.  This 
analysis  is  contained  in  the  Plan  as 
required  by  the  National  Environmental 
Protection  Act  (NEPA)  for  the  Federal 
action  of  restoration  project 
implementation.  This  notice  is  provided 
pursuant  to  Natural  Resource  Damage 
Assessment  and  Restoration  (NRDAR) 
regulations  (43  CFR  11.81(d)(4))  and 
NEPA  regulations  (40  CFR  1506.6). 
DATES:  Written  comments  must  be 
received  on  or  before  October  21,  2002. 
ADDRESSES:  Persons  wishing  to  review 
the  document  may  obtain  copies  by 
contacting:  Colette  S.  Charbonneau. 
1015  Challenger  Court,  Green  Bay, 
Wisconsin  54311,  Telephone:  (920) 
465-7407,  Fax:  (920)  465-7410,  e-mail: 
colette_charbonneauQfws.gov.  The 
document  is  also  available  at  the 
following  Internet  address:  http:// 
midwest.ffvs.gov/nepa/.  See 
SUPPLEMENTARY  INFORMATION  section  for 
library  addresses  where  copies  may  also 
be  viewed. 
SUPPLEMENTARY  INFORMATION:    ' 

Background 

The  U.S.  Department  of  the  Interior 
(represented  by  the  U.S.  Fish  and 
Wildlife  Service  and  the  Bureau  of 
Indian  Affairs),  U.S.  Department  of 
Commerce  (represented  by  the  National 
Oceanic  and  Atmospheric 
Administrations),  Oneida  Tribe  of 
Indians  of  Wisconsin,  Menominee 
Indian  Tribe  of  Wisconsin,  Wisconsin 
Department  of  Natural  Resources  and 


Michigan  Attorney  General  (Trustees) 
are  trustees  for  natural  resources 
considered  in  this  NRDAR  project, 
pursuant  to  subpart  G  of  the  National 
Oil  and  Hazardous  Substances  Pollution 
Contingency  Plan  (40  CFR  300.600  and 
300.610)  and  Executive  Order  12580. 

"The  Trustees  have  a  Memorandum  of 
Agreement  which  establishes  a  Trustee 
Council  to  develop  and  implement  a 
restoration  plan  for  ecological 
restorations  in  the  Fox  River  Valley  and 
Green  Bay  watershed.  The  Trustees 
followed  the  NRDAR  regulations  foimd 
at  43  CFR  part  11  for  the  development 
of  the  Plan. 

The  draft  Joint  Restoration  Plan  and 
Environmental  Assessment  will  be 
finalized  prior  to  implementation  after 
all  public  comments  received  during  the 
public  comment  period  are  considered. 
Any  significant  additions  or 
modifications  to  the  Plan  as  restoration 
actions  proceed  will  be  made  available 
for  public  review  before  any  tasks  called 
for  in  the  addendum  or  modification  are 
undertaken. 

The  objective  of  the  NRDAR  process 
in  the  Lower  Fox  River  and  Green  Bay 
area  is  to  compensate  the  public, 
through  environmental  restoration,  for 
losses  to  natural  resources  that  have 
been  caused  by  historic  releases  of 
polychlorinated  biphenyls  (PCBs)  into 
the  environment.  "The  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  (CERCLA,  more  . 
commonly  known  as  the  Federal 
"Superfund"  law)  142  U.S.C.  9601,  et 
seq.]  and  the  Federal  Water  Pollution 
Control  Act  (commonly  known  as  the 
Clean  Water  Act  (CWA))  [33  U.S.C. 
1251,  et  seq.]  authorize  states,  federally 
'  recognized  tribes,  and  certain  Federal 
agencies  that  have  authority  to  manage 
or  control  natural  resources,  to  act  as 
"trustees"  on  behalf  of  the  public,  to 
restore,  rehabiUtate,  replace,  and/or 
acquire  natural  resources  equivalent  to 
those  harmed  by  release  of  hazardous 
substances.  The  Trustees  have  worked 
together,  in  a  cooperative  process,  to 
determine  appropriate  restoration 
activities  to  address  natural  resource 
injuries  caused  by  historic  releases  of 
PCBs  into  the  Lower  Fox  River  and 
Green  Bay  environment.  The  results  of 
this  administrative  process  are 
contained  in  a  series  of  planning  and 
decision  dociunents  that  have  been 
published  for  public  review  under 
CERCLA  and  the  CWA.  Natural  resource 
damages  received,  either  through 
negotiated  settlements  or  adjudicated 
awards,  must  be  used  to  restore, 
rehabilitate,  replace  and/or  acquire  the 
equivalent  of  those  natural  resources 
that  have  been  injured.  The  Plan 
addresses  the  Trustees'  overall  approach 
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to  restore,  rehabilitate,  replace  or 
acquire  the  equivalent  of  natural 
resources  injured  by  the  release  of  PCBs 
into  the  Lower  Fox  River  and  Green  Bay 
environment. 

Public  Involvement 

Interested  members  of  the  public  are 
invited  to  review  and  comment  on  the 
Plan.  Copies  can  be  requested  from  the 
address  listed  above.  Comments  on  the 
Plan  should  be  sent  to  the  U.S.  Fish  and 
Wildlife  Service  at  the  address  listed 
above.  The  U.S.  Fish  and  Wildlife 
Service  will  provide  copies  of  all 
comments  to  the  other  Trustees.  All 
comments  received  from  individuals 
become  part  of  the  official  public 
record.  Requests  for  such  comments  will 
be  handled  in  accordance  with  the 
Freedom  of  Information  Act  and  the 
Coimcil  on  Environmental  Quality's 
NEPA  regulations  (40  CFR  1506.6(f)). 
Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
record,  which  we  will  honor  to  the 
extent  allowable  by  law.  If  a  respondent 
wishes  us  to  withhold  his/her  name 
and/or  address,  this  must  be  stated 
prominently  at  the  beginning  of  the 
conmient. 

Addresses 

In  addition  to  obtaining  a  personal 
copy  of  the  docuiment  at  the  address 
listed  above,  copies  will  also  be 
available  for  onsite  review  at  the 
Appleton  Public  Library,  225  North 
Oneida  Street,  Appleton,  Wisconsin; 
Brown  Coimty  Library,  515  Pine  Street, 
Green  Bay,  Wisconsin;  Door  County 
Library,  104  South  Fourth  Avenue, 
Sturgeon  Bay,  Wisconsin;  Oneida 
Community  Library,  201  Elm  Street, 
Oneida,  Wisconsin;  Oshkosh  Public 
Library,  106  Washington  Avenue, 
Oshkosh,  Wisconsin;  and  the  Escanaba 
Public  Library,  400  Ludington  Street, 
Escanaba,  Michigan. 

Dated:  September  6,  2002. 
William  F.  Hartwig, 

Regional  Director.  Region  3,  Fort  Snelling, 

MN. 

[FR  Doc.  02-23787  Filed  9-18-02;  8:45  am] 

BILLJNG  COOE  4310-«5-P 


DEPARTMEMT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Notice  of  Intent  To  Prepare  a 
Programmatic  Environmental  Impact 
Statement  for  ttie  Coeur  d'Alene 
Tribe's  Integrated  Resource 
Management  Plan,  Coeur  d'Alene 
Reservation,  Plummer,  ID 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

action:  Notice. 

SUMMARY:  This  notice  advises  the  public 
that  the  Bureau  of  Indian  Affairs  (BIA), 
with  the  cooperation  of  the  Coeur 
d'Alene  Tribe,  intends  to  prepare  a 
Programmatic  Environmental  Impact 
Statement  (PEIS)  for  an  Integrated 
Resource  Management  Plan  (IRMP)  for 
the  approximately  345,000  acre  Coeur 
d'Alene  Indian  Reservation,  located 
within  both  Benewah  and  Kootenai 
Cotinties  in  the  northern  Idaho 
panhandle.  Descriptions  of  this  area  and 
of  the  proposed  action  are  provided  in 
the  SUPPLEMENTARY  INFORMATION  section. 
This  notice  also  announces  public 
scoping  meetings  for  the  content  of  the 
PEIS. 

DATES:  Comments  on  the  scope  of  the 
PEIS/ERMP  must  arrive  by  October  18, 
2002.  The  public  scoping  meetings  will 
be  held  on  Tuesday,  October  8,  2002, 
and  Wednesday,  October  9,  2002,  from 
6  p.m.  to  8  p.m. 

ADDRESSES:  You  may  mail  or  hand 
deliver  written  comments,  or  requests  to 
be  placed  on  the  project  mailing  list,  to 
Tiffany  Allgood,  Environmental  Action 
Plan  Coordinator,  850  A  Street,  P.O.  Box 
408,  Plummer  Idaho  83851.  You  may 
also  comment  via  the  Internet  to 
talIgoodl@earthlink.net.  Please  include 
your  name  and  return  address  in 
Internet  messages,  and  avoid  the  use  of 
special  characters  or  any  form  of 
encryption.  If  you  do  not  receive  a 
confinnation  from  the  system  that  your 
Internet  message  has  been  received, 
contact  Tiffany  Algood  at  (208)  686- 
8802. 

The  October  8,  2002,  public  meeting 
will  be  held  at  the  Tribad  Wellness 
Center  in  Plimmier,  Idaho.  The  October 
9,  2002,  meeting  will  be  held  at  the  St. 
Maries  Middle  School  in  St.  Maries, 
Idaho. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tiffany  Allgood,  (208)  686-8802,  or 
June  Boynton,  (503)  231-6749. 
SUPPLEMENTARY  INFORMATION:  The  Coeur 
d'Alene  Indian  Reservation  is  situated 
in  an  area  that  is  rural  in  character,  and 
includes  portions  of  Lake  Coeur 
d'Alene,  the  St.  Joe  River,  Hangman 


Creek  and  other  streams.  Land  on  the 
reservation  is  comprised  of  trust  lands, 
which  are  lands  held  in  trust  by  the 
United  States  for  the  use  and  benefit  of 
Indian  tribes  or  individuals,  and  fee 
lands,  which  are  lands  held  in  fee 
simple  status.  Land  use  is  mainly 
agriculture  and  forest,  with  a  small 
amount  of  land  used  for  cities  and  for 
commercial  and  subdivision 
developments.  There  are  6,451  people 
living  on  the  Coeur  d'Alene  Reservation 
according  to  U.S.  Census  2600. 

The  proposed  action  is  to  develop  a 
Coeur  d'Alene  Tribal  IRMP  for  natural 
and  cultural  resources.  The  tribe,  in 
response  to  increasing  population  and 
accelwated  development  on  the 
reservation,  is  developing  this  IRMP  as 
it  leads  the  reservation  community  in 
plaiming  for  a  futture  that  integrates 
development  with  maintenance  and 
enhancement  of  nattiral  and  cultural 
resources.  With  input  bom  an  IRMP 
Interdisciplinary  Team,  an  IRMP 
Commiuiity  Advisory  Committee  and  an 
.extensive  public  involvement,  public 
workshop,  and  consensus  building 
process,  the  IRMP  will  assess  changes  in 
the  physical,  biological,  and  social 
elements  of  the  Coeur  d'Alene 
Reservation.  The  IRMP  will  benefit  the 
tribe  by  documenting  the  desired 
conditions  for  natural  and  cultural 
resoim:es  on  both  tribal  lands  and  the 
tribe's  aboriginal  lands  for  the  next  20 
to  100  years. 

The  Coeur  d'Alene  Tribe  has  done  a 
comparison  of  past  to  existing 
environmental  conditions  in  order  to 
establish  the  parameters  for  which  the 
desired  future  conditions  will  be 
assessed  in  the  IRMP.  General  project 
goals  are  to  (1)  improve  local 
environmental  conditions  to  benefit 
huiman  health,  ecology  and  quality  of 
life;  (2)  provide  tools  for  tribal  and 
community  environmental  planning  and 
action;  (3)  improve  environmental 
management  by  increasing 
communication  and  cooperation;  and 
(4)  involve  the  public  throughout  the 
planning  process. 

Expected  issues  and  concerns  to  be 
addressed  in  the  PEIS  include  impacts 
on  vdldlife,  fish,  water  quality, 
recreation,  roads,  air  quality,  cultural 
and  sacred  sites  and  on  residents  from 
changes  in  land  use,  as  well  as 
socioeconomic  feasibility  and 
infrastructure  changes.  Alternatives  vtdll 
be  developed  to  modify  or  eliminate  the 
impacts  from  proposed  activities  or 
address  unresolvable  issues,  while  still 
meeting  the  purpose  for  this  project. 

Public  Comment  Availability 

Conunents,  including  names  and 
addresses  of  respondents,  will  be 
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available  for  public  review  at  the 
mailing  address  shown  in  the 
ADDRESSES  section,  during  regular 
business  Hours,  8  a.m.  to  5  p.m., 
Monday  through  Friday,  except 
holidays.  Individual  respondents  may 
request  confidentiality.  If  you  wish  us  to 
withhold  your  name  and/or  address 
bom  public  review  or  from  disclosure 
under  the  Freedom  of  Information  Act, 
you  must  state  this  prominently  at  the 
beginning  of  your  written  comment. 
Such  requests  vidll  be  honored  to  the 
extent  allowed  by  law.  We  will  not, 
however,  consider  anonymous 
comments.  All  submissions  bom 
organizations  or  businesses,  and  bom 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses  will  be 
made  available  for  public  inspection  in 
their  entirety. 

Authority 

This  notice  is  published  in 
accordance  vtrith  section  1503.1  of  the 
Council  on  Environmental  Quality 
Regulations  (40  CFR  parts  1500  through 
1508)  implementing  the  procedural 
requirements  of  the  National 
Environmental  Policy  Act  of  1969,  as 
amended  (42  U.S.C.  4321  et  seq.],  and 
the  Department  of  the  Interior  Manual 
(516  DM  1-6),  and  is  in  the  exercise  of 
authority  delegated  to  the  Assistant 
Secretary— Indian  Affairs  by  209  DM  8. 
Nothing  in  this  notice  limits  Coeur 
d'Alene  rights  as  outlined  in  agreements 
between  the  tribe  and  the  U.S. 
Government 

Dated:  September  5,  2002. 
Neal  A.  McCaleb, 

Assistant  Secretary— Indian  Affairs. 
[FR  Doc.  02-23842  Filed  9-18-02;  8:45  am] 
BHJJNQ  CODE  4310-W7-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[NM-02-102&-PG] 

Notice  of  Public  Meeting,  New  Mexico 
Resource  Advisory  Council  Meeting 

AGENCY:  Bureau  of  Land  Management, 
Interior. 
'     ACTION:  Notice  of  public  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  (FLPMA)  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA),  the  U.S. 
Department  of  the  Interior,  Bureau  of 
Land  Management  (BLM)  New  Mexico 
Resoiuce  Advisory  Council  (RAC),  will 
meet  as  indicated  below. 
DATES:  The  meeting  will  be  held  on 
October  2a-30,  2002,  at  the  Philmont 


Scout  Ranch,  NM.  Orientation  for  new 
members  will  take  place  on  October  28 
beginning  at  8  a.m.  An  optional  Field 
Trip  is  plaimed  for  the  afternoon  of  the 
28th  to  CS  Ranch  and  a  tour  of  the  Ponil 
Fire.  The  regularly  scheduled  meeting 
will  take  place  on  October  29-30 
beginning  at  8  a.m.  The  meeting  vtrill 
adjotun  at  approximately  5  p.m.  both 
days.  The  tluee  estabUshed  RAC 
subcommittees  will  meet  in  the  late 
afternoon  or  evening  on  Tuesday, 
October  29.  The  public  comment  period 
will  begin  at  10  a.m.  on  Wednesday, 
October  30,  and  end  at  12  noon. 

FOR  FURTHER  INFORMATION  CONTACT: 

Theresa  Herrera,  RAC  Coordinator,  New 
Mexico  State  Office,  Office  of  External 
Afkirs,  Bureau  of  Land  Management, 
P.O.  Box  27115,  Santa  Fe,  NM  87502- 
0115,  (505)  438-7517. 

SUPPLEMENTARY  INFORMATION:  The  15- 
member  Council  advises  the  Secretary 
of  the  Interior,  through  the  Bvu«au  of 
Land  Management,  on  a  variety  of 
planning  and  management  issues 
associated  with  public  land 
management  in  New  Mexico.  At  this 
meeting,  topics  we  plan  to  discuss 
include: 

Orientation  for  new  members 

Fire  prevention  on  public  lands  and 
watershed  conditions 

BLM  strategy  for  ensiuing  public  land 
management  is  consistent  with 
current  science  and  public  land 
health  standards 

BLM's  policy  and  regulations  on  grass 

reserves 
Otero  Mesa  lessons 

Future  collaboration  for  upcoming 
environmental  impact  statements  and 
Resource  Management  Plans 

^    All  meetings  are  open  to  the  public. 
The  public  may  present  written 
comments  to  the  Coimcil.  Each  formal 
Coimcil  meeting  will  also  have  time 
allocated  for  hearing  public  comments. 
Depending  on  the  number  of  persons 
wishing  to  comment  and  time  available, 
the  time  for  individual  oral  comments 
may  be  limited.  New  Mexico  RAC 
meetings  are  coordinated  with  the 
representative  of  the  Governor  of  the 
State  of  New  Mexico,  the  Office  of  the 
Lieutenant  Governor. 

Dated:  September  11,  2002. 
Janice  L.  Gamby, 
Acting  State  Director. 

(FR  Doc.  02-23775  Filed  9-18-02;  8:45  am] 
BIUJNO  COM  4310-FB-H 


INTERNATIONAL  TRADE 
COMMISSION 

pnv.  No.  337-TA-465] 

Certain  Semiconductor  Timing  Signal 
Qenarator  Devlcas.  Components 
Thereof ,  and  Products  Containing 
Same;  Notloe  of  Commission  Osetolon 
Not  To  Review  an  InWai  Oelermlnaftlon 
Terminating  the  Investigation  on  the 
Basis  of  a  Settlsmsnt  Agrssnwnt 

agency:  International  Trade 

Commission. 

action:  Notice. 

summary:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  the  presiding  administrative  law 
judge's  ("ALJ's")  initial  determination 
("ID")  terminating  the  above-captioned 
investigation  in  its  entirety  on  the  basis 
of  a  settlement  agreement. 
FOR  FURTHER  INFORMATION  CONTACT: 
Clara  Kuehn,  Esq.,  Office  of  the  General 
Counsel,  U.S.  International  Trade 
Commission,  500  E  Street,  SW., 
Washington,  DC  20436,  telephone  (202) 
205-3012.  Copies  of  the  ALJ's  ID  and  all 
other  nonconfidential  documents  filed 
in  connection  with  this  investigation  are 
or  will  be  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  500  E  Street,  SW., 
Washington,  DC  20436,  telephone  202- 
205-2000.  General  information 
concerning  the  Commission  may  also  be 
obtained  by  accessing  its  Internet  server 
{bttp://www.usitc.gov).  The  public 
record  for  this  investigation  may  be 
viewed  on  the  Commission's  electronic 
docket  (EDIS-ON-LINE)  at  http:// 
dockets.usitc.gov/eol/public.  Hearing- 
impaired  persons  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810. 

SUPPLEMENTARY  INFORMATION:  On  August 
23,  2001,  the  Conunission  instituted  Inv. 
No.  337-TA-463  based  on  a  complaint 
filed  by  Cypress  Semiconductor  Corp. 
("Cypress")  against  Integrated  Circuit 
Systems,  toe.  ("ICS")  and  Pericom 
Semiconductor  Corp.  ("Pericom") 
alleging  violations  of  section  337  of  the 
Tariff  Act  of  1930  in  the  importation 
into  the  United  States,  the  sale  for 
importation,  and  the  sale  after 
importation  of  certain  power  saving 
integrated  circuits  and  products 
containing  same,  by  reason  of 
infringement  of  certain  claims  of  U.S. 
Letters  Patent  5,949.261.  66  FR  44375 
(2001).  On  December  7,  2001.  the 
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Conunission  instituted  the  above- 
captioned  investigation  based  on  a 
complaint  hied  by  ICS  against  Cypress 
alleging  violations  of  section  337  in  the 
importation  into  the  U.S.,  sale  for 
importation,  and  sale  after  importation 
of  certain  semiconductor  timing  signal 
generator  devices,  components  thereof, 
and  products  containing  same,  by 
reason  of  infringement  of  claim  9  of  U.S. 
Letters  Patent  5,036,216  and  claim  6  of 
U.S.  Letters  Patent  5,703,537  (the  '537 
patent).  66  FR  63559  (2001).  On  January 
22,  2002,  the  presiding  administrative 
law  judge  ("ALJ")  consolidated  the  two 
investigations  (Order  No.  3)  imder  the 
above  caption.  On  February  14,  2002, 
the  ALJ  issued  an  ID  (Order  No.  6) 
terminating  the  investigation  as  to 
respondent  Pericom,  and  on  April  16, 
2002.  the  ALJ  issued  an  ID  (Order  No. 
8)  terminating  the  investigation  as  to  the 
'537  patent.  Those  IDs  were  not 
reviewed  by  the  Commission.On  August 
9,  2002,  Cypress  and  ICS  moved  to 
terminate  the  investigation  in  its 
entirety  on  the  basis  of  a  settlement 
agreement.  On  August  16,  2002,  the 
Commission  investigative  attorney  filed 
a  response  supporting  the  joint  motion. 

On  August  22,  2002,  the  ALJ  issued 
an  ID  (Order  No.  31)  granting  the  joint 
motion  to  terminate.  No  petitions  for 
review  of  the  ID  were  filed.  The 
authority  for  the  Commission's 
determination  is  contained  in  section 
337  of  the  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  1337),  and  in 
section  210.42  of  the  Commission's 
rules  of  practice  and  procedure  (19  CFR 
210.42). 

Issued:  September  13,  2002. 

By  order  of  the  Conunission. 
Marilyn  R.  Abbott,      | 
Secretary  to  the  Commission. 
[FR  Doc.  02-23768  Filed  9-18-02;  8:45  am) 
BILUNG  COOE  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

Pnvestigation  Nos.  332-350  and  332-351] 

Monitoring  of  U.S.  Imports  of 
Tomatoes;  Monitoring  of  U.S.  Imports 
of  Peppers  i 

agency:  International  Trade 

Commission. 

ACTION:  Decision  concerning  whether  to 

publish  reports  in  2002. 

SUMMARY:  The  Commission  hereby  gives 
notice  that  it  will  not  publish  a  report 
on  monitoring  of  U.S.  imports  of 
tomatoes  in  2002,  but  will  publish  the 
results  of  its  monitoring  of  U.S.  imports 
of  peppers,  other  than  chili  peppers,  in 


November  2002.  For  further  information 
concerning  the  conduct  of  these 
investigations  and  rules  of  general 
application,  consult  the  Commission's 
Rules  of  Practice  and  Procedure,  part 
201,  subparts  A  through  E  (19  CFR  part 
201),  and  part  207,  subparts  A  and  B  (19 
CFR  part  207). 

EFFECTIVE  DATE:  September  12,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Timothy  McCarty  (202-205-3324, 
mccaTty@usitc.gov)  or  Cathy  Jabara 
(202-205-3309,  jabara@usitc.gov). 
Agricultiue  and  Forest  Products 
Division,  Office  of  Industries,  U.S. 
International  Trade  Commission,  500  E 
Street,  SW,  Washington  DC,  20436,  for 
general  information,  or  William 
Gearhart  (202-205-3091, 
wgearhart@usitc.gov).  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  for  information  on 
legal  aspects.  Hearing-impaired  persons 
can  obtain  information  on  this  matter  by 
contacting  the  Commission's  TDD 
terminal  on  (202)  205-1810.  General 
information  concerning  the  Commission 
may  also  be  obtained  by  accessing  its 
Internet  server  (http://www.usitc.gov). 
The  public  record  for  these 
investigations  may  be  viewed  on  the 
Commission's  electronic  docket  (EDIS- 
ON-LINE) at  http://dockets.usitc.gov/ 
eol/pubhc. 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  316  of  the  North  American 
Free-Trade  Agreement  Implementation 
Act  (NAFTA  Implementation  Act)  (19 
U.S.C.  3881),  directs  the  Commission  to 
monitor  imports  of  fresh  or  chilled 
tomatoes  (HTS  heading  0702.00)  and 
fresh  or  chilled  peppers,  other  than  chili 
peppers  (HTS  subheading  0709.60.00), 
until  January  1,  2009.  As  a  result  of  such 
monitoring,  the  domestic  industry 
producing  a  like  or  directly  competitive 
perishable  agricultural  product  may 
request,  in  a  global  safeguard  petition 
filed  under  section  202  of  the  Trade  Act 
of  1974  or  a  bilateral  safeguard  petition 
filed  imder  section  302  of  the  NAFTA 
Implementation  Act,  that  provisional 
relief  be  provided  pending  completion 
of  a  full  section  202  or  302 
investigation.  If  provisional  relief  is 
requested,  the  Commission  has  21  days 
in  which  to  make  its  determination  and 
to  transmit  any  provisional  relief 
recommendation  to  the  President.  In 
response  to  the  monitoring  directive,  the 
Commission  instituted  investigation  No. 
332-350,  Monitoring  of  U.S.  Imports  of 
Tomatoes  (59  FR  1763)  and 
investigation  No.  332-351,  Monitoring 
of  U.S.  Imports  of  Peppers  (59  FR  1762). 


Although  section  316  of  the  NAFTA 
Implementation  Act  does  not  require 
that  the  Conunission  publish  reports  on 
the  resiilts  of  its  monitoring  activities, 
the  initial  notices  of  investigation  for 
these  studies  indicated  that  the 
Commission  planned  to  publish  reports 
on  the  monitoring  annually. 
Subsequently,  the  Commission  has 
published  statistical  reports  in  those 
years  in  which  it  was  not  conducting  an 
investigation  under  other  statutory 
authority  with  respect  to  such  products. 
The  most  recent  monitoring  reports 
were  published  in  November  2001: 
Effective  July  30,  2002,  the  Commission 
resumed  its  final  antidiunping 
investigation  on  Fresh  Tomatoes  from 
Mexico  (hiv.  No.  731-TA-747  (Final)). 
To  avoid  possible  confusion  that  might 
result  from  publishing  a  separate  data 
series  on  tomatoes,  the  Commission  will 
not  publish  a  monitoring  report  on 
tomatoes  this  year  and  will  revisit  the 
issue  of  publishing  both  reports  in  2003. 

Written  Submissions 

The  Commission  does  not  plan  to 
hold  a  public  hearing  in  connection 
with  preparation  of  the  2002  statistical 
report  on  peppers.  However,  interested 
persons  are  invited  to  submit  written 
statements  concerning  the  matters  to  be 
addressed  in  the  report.  Commercial  or 
financial  information  which  a  submitter 
desires  the  Commission  to  treat  as 
confidential  must  be  provided  on 
separate  sheets  of  paper,  each  clearly 
marked  "Confidential  Business 
Information"  at  the  top.  All  submissions 
requesting  confidential  treatment  must 
conform  with  the  requirements  of 
section  201.6  of  the  Commission's  Rules 
of  Practice  and  Procedure  (19  CFR 
201.6).  All  written  submissions,  except 
for  confidential  business  information, 
will  be  made  available  in  the  Office  of 
the  Secretary  of  the  Commission  for 
inspection  by  interested  persons.  The 
Commission  will  not  include  any 
confidential  business  information  in  its 
monitoring  report,  but  may  include  such 
information  in  a  report  to  the  President 
under  section  202  or  302  if  a  request  for 
such  an  investigatiofa  were  received.  To 
be  assured  of  consideration  by  the 
Commission,  written  statements  relating 
to  the  Commission's  report  should  be 
submitted  to  the  Commission  in 
accordance  with  section  201.8  of  the 
Commission's  rules  at  the  earliest 
practical  date  and  should  be  received  no 
later  than  the  close  of  business  on 
October  3,  2002.  All  submissions  should 
be  addressed  to  the  Secretary,  United 
States  International  Trade  Commission, 
500  E  iStreet  SW.,  Washington,  DC 
20436. 
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Issued:  September  13,  2002. 

By  order  of  the  Commission. 
Marilyn  R.  Abbott, 
Secretary  to  the  Commission. 
[FR  Doc.  02-23799  Filed  9-18-02;  8:45  am) 
BtLUM  CODE  7020-Oa-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  TA-2111-1] 

The  hnpact  of  Trade  Agraamanta: 
Effect  of  the  Tokyo  Round,  U.S.-laraal 
FTA,  U.S.-Canada  FTA,  NAFTA,  and  the 
Uruguay  Round  on  tha  U.S.  Economy 

AGENCY:  United  States  International 
Trade  Commission. 

ACTION:  histitution  of  investigation  and 
scheduling  of  public  hearing. 

EFFECTIVE  DATE:  September  12,  2002. 

summary:  Following  the  President's 
signature  on  August  6,  2002,  of  the 
Trade  Act  of  2002,  the  Conunission 
instituted  investigation  No.  TA-2 111-1, 
The  bnpact  of  Trade  Agreements:  Effect 
of  the  Tokyo  Round,  U.S.-Israel  FTA, 
U.S.-Canada  FTA,  NAFTA,  and  the 
Uruguay  Round  on  the  U.S.  Economy. 

The  Commission  instituted  the 
investigation  for  the  purpose  of 
fulfilling  the  requirement  in  section 
2111  of  the  Trade  Act  of  2002  (Pub.  L 
107-210, 116  Stat.  933),  that  it  report  to 
the  Committee  on  Ways  and  Means  of 
the  House  of  Representatives  and  the 
Committee  on  Finance  of  the  Senate  not 
later  than  1  year  after  the  date  of 
enactment  regarding  the  economic 
impact  on  the  United  States  of  the 
following  trade  agreements:  the  Tokyo 
Round  of  Multilateral  Trade 
Negotiations,  the  United  States-Israel 
Free  Trade  Agreement,  the  United 
States-Canada  Free  Trade  Agreement, 
the  North  American  Free  Trade 
Agreement,  and  the  Uruguay  Round 
Agreements. 

FOR  FURTHER  INFORMATION  CONTACT: 
Further  information  may  be  obtained 
from  Kyle  Johnson,  Project  Leader  (202- 
205-3229)  or  Russell  Hillberry,  Deputy 
Project  Leader  (202-708-5405),  Office  of 
Economics,  U.S.  International  Trade 
Commission,  Washington,  DC,  20436. 
For  information  on  the  legal  aspects  of 
this  investigation,  contact  William 
Gearhart  of  the  Office  of  the  General 
Counsel  (202-205-3091).  Hearing 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the  TDD 
terminal  on  (202)  205-1810. 


Public  Hearing 

A  public  hearing  in  connection  with 
the  investigation  will  be  held  at  the  U.S. 
International  Trade  Commission 
Building,  500  E  Street  SW.,  Washmgton, 
DC,  beginning  at  9:30  a.m.  on  January 
14,  2003.  All  persons  shall  have  the 
rig^t  to  appear,  by  coimsel  or  in  person, 
to  present  information  and  to  be  heard. 
Requests  to  appear  at  the  public  hearing 
should  be  filed  with  the  Secretary, 
United  States  Interbational  Trade 
Commission,  500  E  Street  SW., 
Washington,  DC  20436,  no  later  than 
5:15  p.m.,  December  27,  2002.  Any 
prehearing  briefs  (original  and  14 
copies)  should  be  filed  not  later  than 
5:15  p.m.,  January  3,  2003;  the  deadline 
for  filing  post-hearing  briefs  or 
statements  is  5:15  p.m.,  February  14, 
2003.  In  the  event  that,  as  of  the  close 
of  business  on  December  27,  2002,  no 
witnesses  are  scheduled  to  appear  at  the 
hearing,  the  hearing  will  be  canceled. 
Any  person  interested  in  attending  the 
hearing  as  an  observer  or  non- 
participant  may  call  the  Secretary  of  the 
Commission  (202-205-1806)  after 
December  27,  2002,  to  determine 
whether  the  hearing  will  be  held. 

Written  Submissions 

In  lieu  of  or  in  addition  to 
participating  in  the  hearing,  interested 
parties  are  invited  to  submit  Moitten 
statements  (original  and  14  copies) 
concerning  the  matters  to  be  addressed 
by  the  Commission  in  its  report  on  this 
investigation.  Commercial  or  financial 
information  that  a  submitter  desires  the 
Commission  to  treat  as  confidential 
must  be  submitted  on  separate  sheets  of 
paper,  each  clearly  marked 
"Confidential  Business  Information"  at 
the  top.  All  submissions  requesting 
confidential  treatment  must  conform 
with  the  requirements  of  section  201.6 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (19  CFR  201.6).  All 
written  submissions,  except  for 
confidential  business  information,  will 
be  made  available  in  the  Office  of  the 
Secretary  of  the  Commission  for 
inspection  by  interested  parties.  The 
Congressional  committees  have 
requested  that  the  Commission  prepare 
a  public  report  (containing  no 
confidential  business  information). 
Accordingly,  any  confidential  business 
information  received  by  the 
Commission  in  this  investigation  and 
used  in  preparing  the  report  will  not  be 
published  in  a  maimer  that  would 
reveal  the  operations  of  the  firm 
supplying  the  information.  To  be 
assured  of  consideration  by  the 
Commission,  vmtten  statements  relating 
to  the  Commission's  report  should  be 


submitted  to  the  Commission  at  the 
earliest  practical  date  and  should  be 
received  no  later  than  the  close  of 
business  on  February  14,  2003.  All 
submissions  should  be  addressed  to  the 
Secretary,  United  States  International 
Trade  Commission,  500  E  Street  SW., . 
Washington,  DC  20436.  The 
Conunission's  rules  do  not  authorize 
filing  submissions  with^e  Secretary  by 
facsimile  or  electronic  means.  Persons 
with  mobility  impairments  who  will 
need  special  assistance  in  gaining  access 
to  the  Commission  shoiild  contact  the 
Office  of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  Internet  server  (http:// 
www.usitc.gov). 

List  of  Subjects:  TPA,  Trade  Act  of 
2002,  tariffs,  imports. 

Issued:  September  13,  2002. 

By  order  of  the  Commission. 
Marilyn  R.  Abbott. 
Secretary  to  the  Commission. 
(FR  Doc.  02-23767  Filed  9-18-02;  8:45  am] 
BIUJNO  COOC  7020-Oa-P 


DEPARTMENT  OF  LABOR 

Offica  Of  tha  Sacratary 

Submlaalon  for  OMB  Ravtow, 
Conunant  Raquaat 

September  11.  2002. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  request  (ICR)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13. 
44  U.S.C.  Chapter  35).  A  copy  of  this 
ICR,  with  applicable  supporting 
docxunentation,  may  be  obtained  by 
calling  the  Department  of  Labor.  To 
obtain  documentation,  contact  Darrin 
King  (202)  693-4129  or  E-Mail:  King- 
DarrinQdolgov. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  OSHA, 
Office  of  Management  and  Budget, 
Room  10235,  Washington,  DC  20503 
((202)  395-7316),  within  30  days  from 
the  date  of  this  publication  in  the 
Federal  Register. 

The  OMB  is  particxUarly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
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proposed  collection  of  infonnation, 
including  the  validity  of  the 
methodology  and  assumptions  used: 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Occupational  Safety  and 
Health  Administration  (OSPiA). 

Title:  Trucks  Used  Underground  to 
Transport  Explosives  [29  CFR 
1926.903(e)]— Inspection  Certification. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

OMB  Number:  1216-0227. 

Frequency:  Weekly. 

Affected  Public:  Business  or  other  for- 
profit;  Federal  Government;  State,  Local, 
or  Tribal  Government. 

Number  of  Respondents:  1. 

Number  of  Annual  Responses:  52. 

Estimated  Time  Per  Response:  10 
minutes. 

Total  Burden  Hours:  9  hours. 

Total  Annualized  capital/startup 
costs:  SO. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  SO. 

Description:  29  CFR  1926.903(e) 
requires  certification  of  a  weekly 
maintenance  inspection  of  trucks  used 
underground  to  transport  explosives. 
The  inspection  certification,  which 
attests  to  the  safety  of  the  truck's 
electrical  system,  is  necessary  to  ensure 
compliance  with  the  standard  and 
ensure  safe  operating  conditions  for 
employees. 

Ira  L.  Mills.  ! 

Departmental  Clearance  Officer. 

[FR  Doc.  02-23762  Filed  9-18-02;  8:45  am] 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notio*  02-108]       j 

NoliM  of  Proapactlve  Patent  License 

AGENCY:  National  Aeronautics  and 

Space  Administration. 

ACTION:  Notice  of  prospective  patent 

license. 

SUMMARY:  NASA  hereby  gives  notice 
that  lAtellimotion  Systems  Corporation 
of  Moffett  Field,  CA.  has  applied  for 
partially  exclusive  license  to  practice 


the  invention  described  and  claimed  in 
U.  S.  Patent  Nos.  6,161,097  and 
6.278,965,  "Automated  Traffic^ 
Management  System  and  Method,"  and 
"Real-Time  Surface  Traffic  Advisor" 
(TRAJECT),  which  are  both  assigned  to 
the  United  States  of  America  as 
represented  by  the  Administrator  of  the 
National  Aeronautics  and  Space 
Administration.  Written  objections  to 
the  prospective  grant  of  a  license  should 
be  sent  to  NASA  Ames  Research  Center. 
DATES:  Responses  to  this  notice  must  be 
received  by  October  4,  2002. 
FOR  FURTHER  INFORMATKNI  CONTACT: 
Robert  M.  Padilla,  Chief  Patent  Counsel, 
NASA  Ames  Research  Center,  Mail  Stop 
202A-4,  Moffett  Field,  CA  94035-1000, 
telephone  (650)  604-5104. 

Dated:  September  13,  2002. 
Robert  M.  Stephens, 

Deputy  General  Counsel. 

[FR  Doc.  02-23766  Filed  9-18-02;  8:45  am] 
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RAILROAD  RETIREMENT  BOARD 

Proposed  Data  Collection  Available  for 
Public  Comnnent  and 
Recommendations 

SUMMARY:  In  accordance  with  the 
requirement  of  Section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995 
which  provides  opportunity  for  public 
comment  on  new  or  revised  data 
collections,  the  Railroad  Retirement 
Board  (RRB)  will  publish  periodic 
summaries  of  proposed  data  collection. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  information  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  inforamtion  has  practical 
utility;  (b)  the  accuracy  fo  the  RRB's 
estimate  of  the  burden  of  the  collection 
of  the  information;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  related  to 
the  collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Title  and  purpose  of  information 
collection:  Request  to  Non-Railroad 
Employer  for  Information  About 
Annuitant's  Work  and  Earnings;  OMB  ' 
3220-0107. 

Under  Section  2  of  the  Railroad 
Retirment  Act  (RRA),  a  railroad 
employee's  retirement  annuity  or  an 
annuity  paid  to  the  spouse  of  a  railroad 
employee  is  sul^ect  to  work  deduction 
in  the  Tier  II  component  of  the  annuity 
and  any  employee  supplemental 
annuity  for  any  month  in  which  the 


annuitant  works  for  a  Last  Pre- 
Retirement  Non-Railroad  Employer 
(LPE).  LPE  is  defined  as  the  last  person, 
company,  or  institution,  other  than  a 
railroad  employer,  that  employed  an 
employee  or  spouse  annuitant.  In 
addition,  the  employee,  spouse  or 
divorced  spouse  Tier  I  annuity  benefit  is 
subject  to  work  reductions  under 
Section  2(F)(1)  of  the  RRA  for  earnings 
bom  any  non-railroad  employer  that  are 
over  the  annual  exempt  amount.  The 
regulations  pertaining  to  non-payment 
of  annuities  by  reason  of  work  are 
contained  in  20  CFR  230.1  and  230.2. 

The  RRB  utilizes  Form  RL-231-F, 
Request  to  Non-Railroad  Employer  for 
Information  About  Annuitant's  Work 
and  Earnings,  to  obtain  the  information 
needed  for  determining  if  any  work 
deduction  should  be  applied  because  an 
annuitant  worked  in  non-railroad 
employemnt  after  the  annuity  beginning 
date.  One  response  is  requested  of  each 
respondent.  Completion  is  voluntary. 
The  RRB  is  proposing  a  minor  non- 
burden  impacting  editorial  change  to 
Form  RL-231-F. 

Estimate  of  Annual  Respondent  Burden 

The  estimated  aimual  respondent 
burden  is  as  follows: 


Form  Nos. 

Annual 

re- 
sponses 

Time 
(mm) 

Burden 
(hrs) 

RL-231-F  .. 

300 

30 

150 

Total .... 

300 

150 

Additional  Information  or  Comments: 
To  request  more  infonnation  or  to 
obtain  a  copy  of  the  information 
collection  justification,  forms,  and/or 
supporting  material,  please  call  the  RRB 
Clearance  Officer  at  (312)  751-3363. 
Comments  regarding  the  information 
collection  should  be  addressed  to 
Ronald  J.  Hodapp,  Railroad  Retirement 
Board,  844  N.  Rush  Street,  Chicago, 
Illinois  60611-2092.  Written  comments 
should  be  received  within  60  days  of 
this  notice. 

Chuck  Mierzwa, 

Clearance  Officer. 

[FR  Doc.  02-23770  Filed  9-18-02;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

pnvwtnMnt  Company  Act  ReleaM  No. 
2572S/81 2-12460] 

Notice  Of  Application  of  Ths  Msxico 
Fund,  Inc.  and  Commission  Statemsnt 

September  13,  2002. 
AGENCY:  Securities  and  Exchange 
Commission  (the  "Commission"). 
ACTIONS:  (1)  Notice  of  an  application 
under  sections  6(c),  17(b)  and  23(c)(3)  of 
the  Investment  Company  Act  of  1940 
(the  "Act")  for  exemptions  from 
sections  5(a)(2),  17(a)(1)  and  17(a)(2)  of 
the  Act  and  rule  23c-3  imder  the  Act; 
and  (2)  Commission  statement 
concerning  section  17(d)  of  the  Act  and 
rule  17d-l  under  the  Act. 

SUMMARY  OF  APPLICATION  AND 
COMMISSION  STATEMENT:  The  Mexico 
Fund,  Inc.  (the  "Fund")  requests  an 
order  that  would  permit  the  Fund  to 
make  periodic  repurchase  offers  in 
compliance  with  rule  23c-3  under  the 
Act  except  that  (a)  the  repurchase  offers 
would  be  for  between  one  and  one 
himdred  percent  of  the  Fimd's 
outstanding  shares  provided  that  the 
Fimd  will  offer  to  repurchase  at  least 
five  percent  of  its  outstanding  shares 
each  fiscal  year;  (b)  shareholders 
participating  in  the  repurchase  offers 
would  receive  in-kind  pro-rata  portfolio 
securities  of  the  Fund  for  their  shares; 
and  (c)  the  board  of  directors  of  the 
Fund  ("Board")  would  be  able  to  set  and 
reset  the  periodic  interval  between 
repurchase  offers  at  three,  six  or  li2 
months  upon  prior  notice  to 
shareholders.  The  requested  order  also 
would  grant  relief  fittm  sections  5(a)(2) 
and  17(a)  of  the  Act.  The  Commission 
also  is  issuing  a  statement  concerning 
reimbursement  of  proxy  solicitation 
expenses  of  an  affiliated  shareholder 
and  similar  transactions  by  registered 
investment  companies  which  present 
issues  imder  section  17(d)  of  the  Act 
and  rule  17d-l  under  the  Act  (see 
Commission  Statement  infra). 
FILING  DATES:  The  application  was  filed 
on  March  2,  2001,  and  amended  on 
February  22,  2002,  June  5,  2002,  August 
1,  2002  and  August  16,  2002. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  imless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicant  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  October  4,  2002,  and 
should  be  accompanied  by  proof  of 


service  on  the  applicant,  in  the  form  of 
an  affidavit,  or,  for  lawyers,  a  certificate 
of  service.  Hearing  requests  should  state 
the  natiire  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  vmting  to  the 
Commission's  Secretary. 
ADDRESSES:  Secretary,  Securities  and 
Exchange  Conunission,  450  Fifth  Street, 
NW,  Washington,  DC  20549-0609. 
Applicant,  The  Mexico  Fund,  Inc.,  1775 
Eye  Street,  NW,  Washington,  DC  20006, 
Attention  Sander  M.  Bieber,  Esq. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  L.  Goldstein,  Senior  Counsel,  at 
(202)  942-0646,  or  Janet  M.  Grossnickle, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application  and  a  Commission 
statement.  The  complete  application 
may  be  obtained  for  a  fee  at  the 
Commission's  Public  Reference  Branch, 
450  Fifth  Street,  NW,  Washington,  DC 
20549-0102  (telephone  (202)  942-8090). 

Applicant's  Representations  in  the 
Application 

1.  The  Fund  is  a  Maryland 
corporation  registered  under  the  Act  as 
a  closed-end  non-diversified 
management  investment  company. 
Shares  of  the  Fimd  are  listed  and  trade 
on  the  New  York  Stock  Exchange 
("NYSE").  Impulsora  del  Fondo  Mexico. 
S.A.  de  C.V.,  a  Mexican  corporation 
registered  under  the  Investment 
Advisers  Act  of  1940,  serves  as 
investment  adviser  to  the  Fimd. 

2.  The  Fimd's  investment  objective  is 
to  provide  long-term  capital 
appreciation  through  investment  in 
securities  listed  on  the  Bolsa  Mexicana 
de  Valores.  S.A.  de  C.V.  (the  "Mexican 
Stock  Exchange").  Since  1997.  an 
average  of  95  percent  of  the  Fund's 
assets  have  been  invested  in  equity 
securities  of  Mexican  issuers.  "The  Fund 
also  may  invest  in  Mexican  fixed- 
income  securities,  bank  time  deposits  of 
Mexican  banks  and  U.S.  fixed  income 
securities.  All  of  the  equity  securities 
and  most  of  the  fixed-income  securities 
acquired  for  investment  by  the  Fund  are 
listed  on  the  Mexican  Stock  Exchange. 
Applicant  states  that  with  $346  million 
of  net  assets  under  management,  the 
Fund  is  one  of  the  largest  U.S.  funds 
investing  in  equity  securities  of  the 
Mexican  market.  The  Fund's  net  assets 
represent  about  3.4  times  the  size  of  the 
daily  trading  volume  of  the  Mexican 
Stock  Exchange. 


3.  Applicant  states  that  the  Mexican 
market  is  relatively  illiquid  and 
concentrated  and,  along  with  the  Fund's 
investment  strategy,  is  largely 
responsible  for  the  Fund's  organization 
as  a  closed-end  investment  company. 
Applicant  states  that  the  Fund's  shares 
typically  have  traded  at  a  discount  to 
their  net  asset  value  (the  "market 
discount"),  which  has  averaged  over 
twenty  percent  since  1998.  In  the  past, 
the  Fund  has  conducted  share 
repurchase  programs  and  a  tender  offer 
for  its  shares,  each  of  which,  the  Fund 
states,  reduced  the  market  discount 
temporarily. 

4.  The  Fund  proposes  to  conduct 
periodic  repurchase  offers  for  its  shares 
at  net  asset  value  (each  a  "Repurchase 
Offer")  pursuant  to  a  fundamental 
policy  that  has  been  approved  by  the 
Fund's  shareholders  ("Fundamental 
Policy").  Under  the  Fund's  proposal 
(the  "Repurchase  Structure"),  the  Fund 
would  offer  to  repurchase  no  less  than 
five  percent  of  the  Fund's  outstanding 
shares  during  each  fiscal  year,  based  on 
the  number  of  shares  outstanding  at  the 
beginning  of  the  fiscal  year.  Repurchase 
Offers  would  be  conducted  at  least  once 
each  fiscal  year,  but  no  more  frequently 
than  quarterly,  and  would  be  for 
between  one  and  one  hundred  percent 
of  the  Fund's  outstanding  shares  (the 
"Repurchase  Offer  Amount").  The 
Board  would  be  able  to  set  or  reset  the 
periodic  interval  between  Repurchase 
Offers  at  three,  six  or  12  months. 

5.  Under  the  Repurchase  Structure, 
shareholders  submitting  shares  to  be 
repurchased  would  receive  a  pro-rata 
distribution  of  the  equity  securities  held 
by  the  Fimd,'  valued  at  net  asset  value 
minus  a  repurchase  fee  of  no  more  than 
two  percent.2  The  Fund  may  pay  cash 
for  fractional  shares  and  odd  lots  of 
securities,  round  off  odd  lots  or 
fractional  shares  to  eliminate  them  prior 
to  distribution,  or  pay  a  higher  pro-rata 
percentage  of  equity  securities  to 
represent  these  items.  If  a  greater 
number  of  shares  are  submitted  for 
repurchase  than  the  total  amount  of  the 


'  Under  the  Repurchase  Structure,  shareholders 
will  not  receive  (a)  securities  which,  if  distributed, 
would  be  required  to  be  registered  under  the 
SecuriUes  Act  of  1933  ("Securities  Act"):  (b) 
securities  issued  by  entities  in  countries  which 
restrict  or  prohibit  the  holding  of  securities  by  non- 
nationals  other  than  through  qualified  investment 
vehicles;  and  (c)  certain  portfolio  assets  ihast 
involve  the  assumption  of  contractual  obligastiorts, 
require  special  trading  facilities  or  can  only  be 
traded  with  the  coutnerparty  to  the  transaction  in 
order  to  effect  a  change  in  beneficial  ownership. 

2 The  Fund  states  that  it  has  received  a  ruling 
from  the  Internal  Revenue  Service  finding  that  the 
in-kind  disstribution  of  securities  by  the  Fund,  in 
payment  for  the  repurchases,  will  not  result  in  the 
recognition  of  any  taxable  gains  to  the  Fund.  See 
PLR-200148030  (Aug.  28,  2001). 
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Repurchase  Offer,  each  participating 
shareholder  would  receive  a  pro-rata 
share  of  the  distribution  equal  to  the 
total  shares  repurchased.  The 
RepuitJiase  Structure  has  been 
approved  by  the  Fund's  shareholders, 
subject  to  the  Fund's  obtaining  the 
requested  order.  The  Repurchase 
Structure  would  be  disclosed  in  the 
Fund's  annual,  semi-annual  and 
quarterly  reports. 

6.  The  Fund  requests  relief  from  rule 
23C-3  under  the  Act  to  the  extent 
necessary  to  conduct  the  Repurchase 
Offers  and  from  section  5(a)(2)  of  the 
Act  to  remain  a  closed-end  company 
should  its  securities  be  deemed 
"redeemable  securities"  as  a  result  of 
the  Repurchase  Stmctiire.  The  Fimd 
also  requests  relief  from  sections 
17(a)(1)  and  17(a)(2)  of  the  Act  to  allow 
any  Fund  shareholder  who  is  an 
"affiliated  person"  of  the  Fimd  within 
the  meaning  of  section  2(a)(3)  of  the  Act 
solely  by  virtue  of  owning  five  percent 
or  more  of  the  outstanding  voting 
securities  of  the  Fund  ("Affiliated 
Shareholder")  to  participate  in  the 
Repurchase  Structure.  The  requested 
order  would  not  apply  to  shareholders 
who  are  affiliated  persons  of  the  Fimd 
within  the  meaning  of  sections 
2(a)(3)(B)  through  (F)  of  the  Act. 

Applicant's  Legal  Analysis  in  the 
Application 

1.  Section  23(c)  of  the  Act  provides, 
in  relevant  part,  that  no  registered 
closed-end  investment  company  may 
purchase  any  securities  of  any  class  of 
which  it  is  the  issuer  except:  (a)  On  a 
securities  exchange  or  other  open 
market;  (b)  pursuant  to  tenders,  after 
reasonable  opportunity  to  submit 
tenders  given  to  all  holders  of  securities 
of  the  class  to  be  purchased;  or  (c)  under 
such  other  circumstances  as  the 
Commission  may  permit  by  rules  and 
regulations  or  oriders  for  the  protection 
of  investors  in  order  to  insure  that  such 
purchases  are  made  in  a  maimer  or  on 

a  basis  that  does  not  discriminate 
unfairly  against  any  holders  of  the  class 
or  classes  of  securities  to  be  purchased. 

2.  Section  6(c)  of  the  Act  provides  that 
the  Commission  may  exempt  any 
person,  security,  or  transaction  from  any 
provision  of  the  Act  or  rule  thereunder, 
if  and  to  the  extent  that  such  exemption 
is  necessary  or  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act. 

3.  Rule  23c-3  under  the  Act  perinits 
a  registered  closed-end  investment 
company  to  make  repurchase  offers  at 
net  asset  value  to  its  shareholders  at 
periodic  intervals  pursuant  to  a 


fundamental  policy  of  the  investment 
company.  The  Fund  states  that  the 
Repurchase  Structure  would  comply 
with  rule  23c-3,  except  for  paragraphs 
(a)(3).  (b)(1),  (b)(2)  and  (b)(10)  of  the 
rule. 

4.  Rule  23c-3(a)(3)  imder  the  Act 
requires  that  a  repurchase  offer  amount 
must  be  no  less  than  five  or  more  than 
twenty-five  percent  of  a  fund's 
outstanding  common  stock  on  the 
repurchase  request  deadline.  Applicant 
seeks  an  exemption  from  this  provision 
to  the  extent  necessary  to  conduct  a 
Repurchase  Offer  for  an  amount 
between  one  and  one  hundred  percent 
of  its  outstanding  shares  provided  that 
the  Fimd  will  offer  to  repurchase  at  least 
five  percent  of  its  outstanding  shares 
each  fiscal  year.  Applicant  states  that  a 
Repurchase  Offer  Amount  of  between 
one  and  one  hundred  percent  would 
provide  shareholders  with  an  equal  and 
definite  opportimity  to  sell  Fund  shares 
at  net  asset  value  (minus  a  repurchase 
fee).  The  Fund  also  notes  that,  as  long 
as  its  shares  are  listed  on  the  NYSE, 
shareholders  would  retain  their  ability 
to  sell  shares  at  market  price.  Applicant 
further  asserts  that  Repurchase  Offers  in 
the  range  of  one  to  one  himdred  percent 
would  complement  the  flexibility 
sought  by  the  Fund  in  determining  the 
periodic  intervals  and  may  be  prudent 
given  the  capitalization  and  average 
trading  volume  of  the  Mexican 
securities  market. 

5.  Rule  23c-3(b)(l)  under  the  Act    ~ 
requires  that  repurchase  proceeds  be 
paid  in  cash.  The  Fund  requests  an 
exemption  from  rule  23c-3(b)(l)  to  the 
extent  necessary  to  allow  it  to  pay 
shareholders  who  participate  in  the 
Repiuchase  Offers  with  a  pro-rata 
distribution  of  the  Fimd's  portfolio 
securities.  Applicant  states  that  in-kind 
repurchases  are  preferable  for  the  Fund 
because  it  invests  in  a  relatively  illiquid 
market  and  would  allow  the  Fund  to 
better  commit  its  assets  to  its  investment 
objective. 

Applicant  also  states  that  a  periodic 
liquidation  of  the  Fund's  assets  to 
conduct  Repurchase  Offers  in  cash 
would  likely  have  a  negative  impact  on 
the  Mexican  securities  market  and  force 
the  Fund  to  accept  lower  prices  for 
liquidated  securities.  Applicant  further 
states  that  in-kind  repurdiases  ynU 
hllow  shareholders  the  discretion  as  to 
whether  and  when  to  sell  securities 
received  in  the  Repiut:hase  Offers  and 
allow  shareholders  remaining  in  the 
Fund  to  avoid  realization  of  long-term 
capital  gains. 

6.  Rule  23c-3(b)(10)  requires  that, 
from  the  time  shareholders  receive 
notification  of  a  repurchase  offer  until 
the  repurchase  pricing  date,  the  Fund 


maintain  an  amoimt  of  liquid  assets 
^equal  to  at  least  one  hunchred  percent  of 
the  minimum  amoiint  of  the  dollar 
value  of  the  shares  offered  to  be 
repurchased.  The  Fund  states  that  this 
requirement  is  not  necessary  as  applied 
to  the  Repurchase  Structvire  because  the 
Fimd  will  conduct  Repurchase  Offers 
in-kind  rather  than  for  cash.  TheTund 
represents  that  it  will,  bom  the  time  it 
sends  notification  to  shareholders 
pursuant  to  rule  23c-3(b)(4)  until  the 
repurchase  pricing  date,  maintain  a 
percentage  of  the  Fund's  assets  ' 
approximately  equal  to  the  portion  of 
the  Repurchase  Offer  Amount  that  the 
Fund  reasonably  expects  will  be  paid  in 
cash  in  assets  that  can  be  sold  or 
disposed  of  in  the  ordinary  course  of 
business,  at  approximately  the  price  at 
which  the  Fund  has  valued  the 
investment,  within  a  period  equal  to  the 
period  between  the  repurchase  request 
deadline  and  the  repurchase  payment 
deadline  or  of  assets  that  mature  by  the 
next  repurchase  pa)rment  deadline. 
7.  Rule  23c-3(b)(2)  requires  that 
repurchase  offers  be  made  at  periodic 
intervals  specified  in  the  fundamental 
policy.  The  Fund  requests  an  exemption 
from  rule  23c^3(b)(2)(i)(B)  and  (C)  to  the 
extent  necessary  to  permit  the  Board, 
pursuant  to  the  Fundamental  Policy,  to 
set  and  reset  the  periodic  intervals  at 
which  Repurchase  Offers  will  be  made 
at  three,  six,  or  12  months  ("Repurchase 
Offer  Intervals").  The  Fund  states  that  it 
will  provide  written  notice  of  the 
information  required  by  rule  23c- 
3(b)(2)(i)(B)  and  (C)  to  shareholders 
notifying  them  of  any  change  in  the 
Repurchase  Offer  Interval  prior  to,  or 
simultaneously  with,  the  notification  for 
the  most  recent  Repurchase  Offer  if  the 
Repurchase  Offer  biterval  is  lengthened, 
and  in  the  Fund's  quarterly  reports  if 
the  Repurchase  Offer  Interval  is 
shortened.  The  Fund  believes  that  the 
Repurchase  Structure  would  provide 
Fund  shareholders  considerably  more 
certainty  than  would  be  available  under 
a  discretionary  repurchase  program 
while  providing  the  Fund  flexibility  to 
change  Repurchase  Offer  Intervals  when 
advisable.  Applicants  state  that,  when 
determining  whether  a  Repurchase  Offer 
Interval  should  be  reset,  the  Board  will 
consider,  among  other  things,  the  factors 
set  forth  in  condition  9  below. 

Section  5(a)(2)  of  the  Act 

1.  Section  5(a)(2)  of  the  Act  defines 
"closed-end  company"  as  "any 
management  company  other  than  an 
open-end  company."  Section  5(a)(1)  of 
the  Act  defines  "open-end  company"  as 
"a  management  company  which  is 
offering  for  sale  or  has  outstanding  any 
redeemable  security  for  which  it  is  the 
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issuer."  Section  2(a)(32)  defines 
"redeemable  security"  as  any  security, 
other  than  short-term  paper,  under  the 
terms  of  which  the  holder,  upon 
presentation  to  the  issuer,  is  entitled  to 
receive  approximately  his  proportionate 
share  of  the  issuer's  current  net  assets, 
or  the  cash  equivalent  thereof. 
Applicant  seeks  exemptive  relief  from 
section  5(a)(2)  to  assure  that  the  Fund 
maintains  its  status  as  a  closed-end 
company  notwithstanding  the 
possibility  that  the  Repurchase 
Structure  may  cause  the  Fund  to  be 
deemed  an  issuer  of  redeemable 
securities  and  thus  an  open-end 
company. 

2.  Applicant  submits  that  in 
formulating  rule  23c-3,  the  Commission 
recognized  that  many  aspects  of  regular, 
periodic  repurchase  offers  by  closed-end 
funds  could  raise  concerns  that  are 
associated  with  open-end  funds' 
redeemable  securities.  These  concerns 
include  the  method  of  pricing  shares  for 
repurchase,  potential  suspension  of 
repurchase  offers,  and  excessive 
leverage.  Applicant  states  that  rule  23c- 
3  addresses  these  concerns  by  requiring 
"forward  pricing"  of  fund  shares  for 
repurchase  (the  same  method  required 
for  open-end  funds),  prohibiting 
suspensions  of  repurchase  offers  except 
under  circumstances  generally 
permitted  open-end  funds,  and 
imposing  specific  requirements  on  the 
amount  and  type  of  leverage  that  a 
closed-end  fund  relying  on  the  rule  may 
incur.  Applicant  states  that  because  it 
will  be  subject  to  these  requirements, 
the  concerns  associated  with 
redeemable  securities  are  appropriately 
addressed.  Applicant  also  states  that,  as 
a  condition  to  the  requested  order,  the 
Fund  will  not  be  advertised  or  marketed 
as  an  open-end  fund  or  mutual  fund  nor 
will  its  securities  be  advertised  or 
marketed  as  redeemable.  Applicant 
believes  therefore  that  an  exemption 
from  section  5(a)(2)  is  appropriate  in  the 
public  interest  and  consistent  writh  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act 

Sections  1 7(a)(1)  and  1 7(a)(2)  of  the  Act 

1.  Section  17(a)(1)  of  the  Act  prohibits 
any  affiliated  person  of  a  registered 
investment  company,  or  any  affiliated 
person  of  such  person,  acting  as 
principal,  fit)m  knowingly  selling  any 
security  or  other  property  to  that 
company.  Section  17(a)(2)  of  the  Act 
generally  prohibits  any  affiliated  person, 
acting  as  principal,  from  knowingly 
"  purchasing  any  security  or  other 
propCTty  from  the  registered  investment 
company.  Section  2(a)(3)(A)  of  the  Act 
defines  an  "affiliated  person"  to  include 


any  person  owning  five  percent  or  more 
of  the  outstanding  voting  securities  of 
the  other  person.  Applicant  states  that 
to  the  extent  that  a  Repurchase  Offer 
could  be  deemed  to  involve  the  sale  or 
purchase  of  portfolio  securities  by  an 
Affiliated  Shareholder,  the  participation 
of  Affiliated  Shareholders  in  the 
Repurchase  Offer  would  be  prohibited 
by  sections  17(a)(1)  and  17(a)(2). 

2.  Section  17(b)  of  the  Act  provides 
that,  notwithstanding  section  17(a)  of 
the  Act,  the  Commission  shall  exempt  a 
proposed  transaction  from  section  17(a) 
if  evidence  establishes  that:  (a)  The 
terms  of  the  proposed  transaction  are 
reasonable  and  fair  and  do  not  involve 
overreaching;  (b)  the  proposed 
transaction  is  consistent  with  the  policy 
of  each  registered  investment  company 
involved;  and  (c)  the  proposed 
transaction  is  consistent  with  the 
general  purposes  of  the  Act. 

3.  Applicant  states  that  because  all 
shareholders  participating  in  a 
Repurchase  Offer  will  receive  a  pro-rata 
distribution  of  the  Fund's  portfolio 
securities,  neither  the  Fund  nor  an 
Affiliated  Shareholder  will  have  any 
choice  as  to  the  securities  to  be 
distributed  as  proceeds  in  the 
Repurchase  Offers.  Applicant  further 
states  that  securities  to  be  distributed 
under  the  Repurchase  Structure  will  be 
valued  in  the  same  manner  as  they 
would  be  valued  for  the  purposes  of 
computing  the  Fimd's  net  asset  value. 
Applicant  submits  that  the  terms  of  the 
proposed  transactions  by  Affiliated 
Shareholders  therefore  meet  the 
standards  set  forth  in  sections  6(c)  and 
17(b)  of  the  Act. 

Applicant's  Conditions  in  the 
Application 

Applicant  agrees  that  any  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  The  Repurchase  Structure  will 
comply  with  rule  23c-3  under  the  Act 
except  for  subparagraphs  (a)(3),  (b)(1), 
(b)(2)  and  (b)(10). 

2.  Repurchases  made  pursuant  to  the 
Repurchase  Structure  will  comply  with 
rule  23c-3(a)(3)  under  the  Act  except  to 
the  extent  necessary  to  permit  the  Fund 
to  offer  to  repurchase  between  one  and 
one  hundred  percent  of  its  outstanding 
conunon  stock.  The  Fund  will  offer  to 
repurchase  no  less  than  five  percent  of 
its  outstanding  shares  during  each  fiscal 
year  (based  on  the  number  of 
outstanding  shares  at  the  beginning  of 
the  fiscal  year). 

3.  Repurchases  made  pursuant  to  the 
Repurchase  Structure  will  comply  with 
rule  23c-3(b)(l)  under  the  Act  except  to 
the  extent  necessary  to  permit  the  Fund 
to  pay  shareholders  who  participate  in 


the  repurchases  with  a  pro-rata  portion 
of  the  Fund's  portfolio  securities. 

4.  Repurchases  made  pursuant  to  the 
Repurchase  Structure  will  comply  with 
rule  23c-3(b)(2)  under  the  Act,  except 
for  subparagraphs  (i)(B)  and  (C)  to  the 
extent  necessary  to  permit  the  Fund  to 
have  the  Fundamental  Policy  that 
allows  the  Board  to  set  or  reset  the 
Repurchase  Offer  Intervals  to  three,  six, 
or  12  months,  provided  that  written 
notice  (containing  the  information 
addressed  in  subparagraphs  (i)(B)  and 
(C))  of  any  change  in  the  Repurchase 
Offer  Interval  is  provided  to 
shareholders  prior  to  or  simultaneously 
with  the  notification  required  by  rule 
23c-3(b)(4)  for  the  last  Repurchase  Offer 
under  the  former  Repurchase  Offer 
Interval. 

5.  Repurchases  made  pursuant  to  the 
Repurchase  Structure  will  comply  with 
rule  23c-3(b)(10)  under  the  Act  except, 
in  place  of  the  requirements  of 
subparagraph  (i),  the  Fund  will,  from 
the  time  the  Fund  sends  a  repurchase 
offer  notice  until  the  repurchase  pricing 
date,  maintain  a  percentage  of  the 
Fund's  assets  approximately  equal  to 
the  portion  of  the  Repurchase  Offer 
Amount  that  the  Fund  reasonably 
expects  will  be  paid  in  cash  in  assets 
that  can  be  sold  or  disposed  of  in  the 
ordinary  course  of  business,  at 
approximately  the  price  at  which  the 
Fund  has  valued  the  investment,  within 
a  period  equal  to  the  period  between  a 
repurchase  request  deadline  and  the 
repurchase  payment  deadline,  or  of 
assets  that  mature  by  the  next 
repurchase  payment  deadline. 

6.  The  Board,  including  a  majority  of 
directors  who  are  not  "interested 
persons,"  as  defined  in  section  2(a)(19) 
of  the  Act  ("Independent  Directors"), 
shall  adopt  procedures  reasonably 
designed  to  ensure  the  Fund's 
compliance  with  the  terms  and 
conditions  of  this  application  and  make 
and  approve  such  changes  to  these 
procedures  as  it  deems  necessary. 

7.  The  Fund  will  distribute  to 
shareholders  participating  in  the 
Repurchase  Structure  an  in-kind  pro- 
rata distribution  of  equity  portfolio 
securities  of  the  Fund.  The  pro-rata 
distribution  will  not  include  (a) 
securities  which,  if  distributed,  would 
be  required  to  be  registered  under  the 
Securities  Act;  (b)  securities  issued  by 
entities  in  countries  which  restrict  or 
prohibit  the  holding  of  securities  by 
non-nationals  other  than  through 
qualified  investment  vehicles;  and  (c) 
certain  portfolio  assets  (such  as  forward 
currency  exchange  contracts,  futures 
and  options  contracts,  and  repurchase 
agreements)  that,  although  they  may  be 
liquid  and  marketable,  include  the 
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assumption  of  contractual  obligations, 
require  special  trading  faoilities  or  can 
only  be  traded  with  the  counterparty  to 
the  transaction  in  order  to  effect  a 
change  in  beneficial  ownership. 

8.  Securities  distributed  as  proceeds 
for  participation  in  the  Repurchase 
Structure  will  be  valued  in  the  same 
manner  as  they  would  be  valued  for  the 
purposes  of  computing  the  Fund's  net 
asset  value  on  the  repurchase  pricing 
date,  which,  in  the  case  of  securities 
traded  on  a  public  securities  market  for 
which  quotations  are  available,  is  their 
last  reported  sales  price  on  the  exchange 
on  which  the  securities  are  primarily 
traded  or  at  the  last  sales  price  on  the 
national  securities  market,  or,  if  the 
securities  are  not  listed  on  an  exchange 
or  the  national  secnuities  market  or  if 
there  is  no  such  reported  price,  the 
average  of  the  most  recent  bid  and  asked 
price  (or,  if  no  such  asked  price  is 
available,  the  last  quoted  bid  price).  The 
securities  distributed  to  shareholders 
pursuant  to  Repurchase  Offers  will  be 
limited  to  securities  that  are  traded  on 

a  public  securities  market  or  for  which 
quoted  bid  and  asked  prices  are 
available. 

9.  The  Board,  including  a  majority  of 
Independent  Directors,  in  determining 
whether  to  reset  the  Repurchase  Offer 
Intervals  will  consider,  among  other 
things,  whether  shares  are  trading  at  a 
market  discoimt  or  premium;  the  effect 
of  a  Repurchase  Offer's  timing  on  the 
Mexican  seciuities  market  (given  the 
size  of  the  Repurchase  Offer  and  the 
liquidity  of  the  Fund's  assets  and  the 
liquidity  of  the  Mexican  securities 
markets);  the  potential  shareholder 
demand  for  Repurchase  Offers  given  the 
current  trading  activity  of  Fimd  shares 
and  its  market  and  net  asset  values;  the 
interests  of  shareholders  not 
participating  in  the  Repurchase  Offers; 
and  the  history  of  the  Fimd  in  operating 
the  Repurchase  Structure. 

10.  The  Fund  will  not  be  advertised 
or  marketed  as  an  open-end  fund  or 
mutual  fund  nor  will  its  securities  be 
advertised  or  marketed  as  redeemable. 
The  Fund  will  disclose  the  terms  of  the 
Repurchase  Structure  in  its  annual, 
semi-annual  and  quarterly  reports. 

11.  The  Repurchase  Structure  will  be 
conducted  in  a  manner  consistent  with 
the  investment  and  other  policies  of  the 
Fimd. 

12.  The  Board,  including  a  majority  of 
the  Independent  Directors,  will 
determine  no  less  frequently  than 
annually:  (a)  whether  the  portfolio 
securities  distributed  as  proceeds  of 
Repiuchase  Offers  have  been  valued  and 
distributed  in  accordance  with  the  terms 
and  conditions  of  this  application;  and 
(b)  whether  the  Fund  conducted  the 


RepiUT:hase  Offers  during  the  preceding 
year  in  accordance  with  the  terms  and 
conditions  of  this  application. 

13.  The  Fund  will  maintain  and 
preserve  for  a  period  of  not  less  than  six 
years  from  the  end  of  the  fiscal  year  in 
which  any  in-kind  repurchase  occurs, 
the  first  two  years  in  an  easily  accessible 
place,  a  written  record  of  each 
repurchase  that  includes  the  identity  of 
each  shareholder  of  record  that 
participated  in  the  repurchase,  whether 
that  shareholder  was  an  Affiliated 
Shareholder,  a  description  of  each 
seciirity  distributed,  the  terms  of  the 
distribution,  the  information  or 
materials  upon  which  the  valuation  was 
made,  and  a  record  of  the  Board's 
determinations  made  pursuant  to  the 
terms  and  conditions  of  this  application. 

Commission  Statement 

In  connection  with  the  Fund's  annual 
shareholders  meeting,  in  February  2002, 
Laxey  Partners  Limited  ("Laxey"),  then 
a  beneficial  owner  of  over  5%  of  the 
Fimd's  outstanding  shares,  filed  with 
the  Commission  a  definitive  proxy 
statement  ("Proxy  Statement").  The 
Proxy  Statement  solicited  proxies  for, 
among  other  things,  the  election  of  two 
directors  to  the  Board  and  termination 
of  the  Fund's  Investment  Advisory  and 
Management  Agreement  with  Impulsora 
del  Fondo  Mexico,  S.A.,  de  C.V. 
("Adviser").  On  March  6,  2002,  the 
Fimd  announced  that  the  Board 
approved  a  policy  to  conduct  quarterly 
in-kind  repurchase  offers  at  98%  of  net 
asset  value  for  100%  of  the  Fund's 
outstanding  shares.  On  March  7,  2002, 
Laxey  withdrew  its  Proxy  Statement 
proposals  bom  consideration  at  the 
annual  shareholders  meeting.  Also  on 
March  7,  2002,  the  Fund  entered  into  a 
standstill  agreement  with  Laxey  and 
agreed  to  reimburse  Laxey  for  its  fees 
and  expenses  in  connection  with  the 
proxy  solicitation  ("Reimbursement 
Agreement").  The  Fund  paid 
approximately  $600,000  to  Laxey 
pursuant  to  the  Reimbursement 
Agreement.  We  note  that  the  Fund's 
shareholders  have  now  received  from 
the  Fund's  Adviser  the  monies  paid  to 
Laxey  out  of  Fund  assets,  together  with 
the  appropriate  interest. 

In  light  of  these  occurrences,  the 
Commission  takes  this  opportunity  to 
remind  the  fund  industry  of  the 
importance  of  the  requirements  of 
section  17(d)  and  rule  17d-l 
particularly  in  the  context  of  an 
agreement  to  reimburse  the  costs  of  a 
proxy  contest.  These  provisions  broadly 
prohibit  certain  joint  transactions  or 
arrangements  between  registered 
investment  companies  and  their 
affiliates  without  the  Commission's 


advance  approval.  Approval  must  be 
sought  from  the  Commission  prior  to 
investment  companies  engaging  in 
reimbursement  agreements  of  this  type. 

The  Commission  considers  it  essential 
that  the  industry  carefully  scrutinize 
any  use  of  fund  assets  to  reimburse 
proxy  contestants,  and  cautions  the 
industry  to  refrain  from  effecting 
inappropriate  reimbursement 
arrangements. 

Since  the  requested  exemption  is  for 
the  benefit  of  Fund  shareholders,  we  are 
approving  the  issuance  of  the  notice  of 
the  application. 

By  the  Commission. 
|.  Lynn  Taylor, 

Assistant  Secretary. 

[FR  Doc.  02-23783  Filed  9-18-02;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

pnveatment  Company  Act  Release  No. 
25730;  812-12298] 

TCW  Convertible  Securities  Fund,  Inc.; 
Notice  of  Application 

September  13,  2002. 
AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  an  application  for  an 
order  under  section  6(c)  of  the 
Investment  Company  Act  of  1940  (the 
"Act")  for  an  exemption  from  section 
19(b)  of  the  Act  and  rule  19b-l  under 
the  Act. 

SUMMARY  OF  THE  APPLICATION:  TCW 
Convertible  Securities  Fund,  Inc. 
("Applicant")  requests  an  order  to 
permit  it  to  make  up  to  four  long-term 
capital  gains  distributions  in  any  one 
taxable  ypar,  so  long  as  it  maintains  in 
effect  a  distribution  policy  calling  for 
quarterly  distributions  of  a  fixed  dollar 
amount  or  a  fixed  percentage  of  net 
asset  value. 

nUNG  DATES:  The  application  was  filed 
on  October  12,  2000  and  amended  on 
August  29,  2002. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving  the 
Applicant  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  October  7,  2002,  and 
should  be  accompanied  by  proof  of 
service  on  the  Applicant  in  the  form  of 
an  affidavit  or,  for  lawyers,  a  certificate 
of  service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
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reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the 
Commission's  Secretary. 
ADDRESSES:  Secretary,  Commission,  450 
Fifth  Street,  NW.,  Washington.  DC 
20549-0609.  Applicant,  c/o  Philip  K. 
Holl,  TCW  Investment  Management 
Corporation,  865  South  Figueroa  Street, 
Suite  1800,  Los  Angeles,  CA  90017. 
FOR  FURTHER  INFORMATION  CONTACT: 
Emerson  S.  Davis,  Sr.,  Senior  Counsel, 
at  (202)  942-0714,  or  Janet  M. 
Grossnickle,  Branch  Chief,  at  (202)  942- 
0564  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  bora  the 
Commission's  Public  Reference  Branch, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0102  (telephone  (202)  942-8090). 

Applicant's  Representations 

1.  Applicant  is  organized  as  a 
Maryland  corporation  and  is  registered 
under  the  Act  as  a  closed-end 
diversified  management  investment 
company.  Applicant's  investment 
objective  is  to  seek  total  investment 
return,  composed  of  current  income  and 
capital  appreciation,  through 
investment  principally  in  convertible 
securities.  TCW  Investment 
Management  Company  ("Investment 
Adviser"),  an  investment  adviser 
registered  under  the  Investment 
Advisers  Act  of  1940,  serves  as 
investment  adviser  to  Applicant. 
Applicant's  shares  are  listed  and  traded 
on  the  New  York  Stock  Exchange. 

2.  On  June  15, 1988,  Applicant's 
board  of  directors  ("Board"),  including 
a  majority  of  the  members  who  are  not 
"interested  persons,"  as  defined  in 
section  2(a)(19)  of  the  Act 
("Independent  Directors"),  adopted  a 
managed  distribution  policy  with 
respect  to  Applicant's  common  stock  - 
("Distribution  Policy")  that  calls  for 
distributions,  on  a  quarterly  basis,  of 
$0.21  per  share.  In  adopting  the 
Distribution  Policy,  the  Board, 
including  a  majority  of  the  Independent 
Directors,  concluded  that  a  policy  to 
provide  steady,  predictable  cash 
distributions  to  shareholders  would  be 
in  the  best  interest  of  the  shareholders. 
Applicant  states  that  in  continuing  the 
Distribution  Policy,  the  Board  has 
considered  empirical  evidence  that,  in 
some  cases,  discounts  to  net  asset  value 
of  other  closed-end  funds  have 
narrowed  or  have  been  eliminated  with 
managed  distribution  policies. 


3.  Applicant  requests  relief  to  permit 
it,  so  long  as  it  maintains  in  effect  the 
Distribution  Policy  calling  for  quarterly 
distributions  at  a  fixed  dollar  amount  or 
fixed  percentage  of  net  asset  value,  to 
make  up  to  four  long-term  capital  gains 
distributions  in  any  one  taxable  year. 

Applicant's  Legal  Analysis 

1.  Section  19(b)  of  the  Act  provides 
that  a  registered  investment  company 
may  not,  in  contravention  of  such  rules, 
regulations,  or  orders  as  the 
Commission  may  prescribe,  distribute 
long-term  capital  gains  more  often  than 
once  every  twelve  months.  Rule  19b- 
1(a)  under  the  Act  permits  a  registered 
investment  company,  with  respect  to 
any  one  taxable  year,  to  make  one 
capital  gain  dividend,  as  defined  in 
section  852(b)(3)(C)  of  the  Internal 
Revenue  Code  of  1986,  as  amended  (the 
"Code").  Rule  19b-l(a)  also  permits  a 
supplemental  distribution  to  be  made 
pursuant  to  section  855  of  the  Code  not 
exceeding  10%  of  the  total  amount 
distributed  for  the  year.  Rule  19b-l(f) 
permits  one  additional  long-term  capital 
gains  distribution  to  be  made  to  avoid 
the  excise  tax  under  section  4982  of  the 
Code. 

2.  Applicant  submits  that  rule  19b-l, 
by  liimiting  the  number  of  net  long-term 
capital  gains  distributions  that 
Applicant  may  make  in  any  one  year, 
prevents  the  routine  inclusion  over  the 
course  of  Applicant's  taxable  year  of 
realized  long-term  capital  gains  in 
quarterly  distributions  made  under  the 
Distribution  Policy.  Applicant  states 
that  rule  19b-l  thus  may  force  the  fixed 
quarterly  distributions  to  be  funded 
with  returns  of  capital  to  the  extent  net 
investment  income  and  realized  net 
short-term  capital  gains  are  insufficient 
to  fund  the  distribution,  even  though 
realized  net  long-term  capital  gains 
would  otherwise  be  available.  Applicant 
also  submits  that  the  tax  rules  require 
the  total  aimual  return  of  capital  to  be 
distributed  so  thatlhe^amounts 
constitute  the  same  proportion  of  each 
of  the  four  distributions.  This  results  in 
having  long-term  capital  gains  in  excess 
of  the  fixed  quarterly  distribution  either 
added  to  one  of  the  permitted  capital 
gains  distributions,  thus  exceeding  the 
total  annual  amount  called  for  by  the 
Distribution  Policy,  or  retained  by 
Applicant  (with  Applicant  paying  taxes 
thereon).  Applicant  believes  that  the 
application  of  rule  19b-l  to  its 
Distribution  Policy  may  create  pressure 
to  limit  the  realization  of  long-term 
capital  gains  to  the  total  amount  of  the 
fixed  quarterly  distributions  that  under 
the  rule  may  include  long-term  capital 
gains. 


3.  Applicant  also  submits  that  one  of 
the  concerns  leading  to  the  adoption  of 
rule  19b-l  was  that  shareholders  might 
be  unable  to  distinguish  between 
frequent  distributions  of  capital  gains 
and  dividends  frt)m  investment  income. 
Applicant  states  that  its  Distribution 
Policy,  including  the  fact  that  the 
distributions  called  for  by  the 
Distribution  Policy  may  include  returns 
of  capital  to  the  extent  that  Applicant's 
net  investment  income  aad  net  long- 
term  realized  capital  gains  are 
insufficient  to  satisfy  its  distribution 
obligation,  is  and  will  continue  to  be 
described  in  periodic  communications. 
Applicant  further  states  that  in 
accordance  with  rule  19a-l  under  the 
Act  a  separate  statement  showing  the 
source  of  the  distribution  (i.e.,  net 
investment  income,  net  realized  capital 
gains  or  return  of  capital)  will  continue 
to  accompany  each  distribution  that 
Applicant  makes  to  its  shareholders  (or 
the  confirmation  of  the  reinvestment 
thereof  under  Applicant's  dividend 
reinvestment  plan)  that  is  not  from 
Applicant's  net  investment  income.  In 
addition,  a  statement  showing  the 
amount  and  source  of  each  distribution 
during  each  calendar  year  will  be 
included  with  the  Applicant's  IRS  Form 
1099-DIV  reports  of  cfistributions  for 
that  year  and  sent  to  shareholders  of 
record  who  received  distributions 
during  the  year  (including  shareholders 
who  have  sold  shares  during  the  year). 

4.  Applicant  states  that  another 
concern  that  led  to  the  adoption  of 
Section  19(b)  of  the  Act  and  rule  19b- 
1  was  that  frequent  capital  gains 
distributions  could  facilitate  improper 
fund  distribution  practices,  including, 
in  particular,  the  practice  of  urging  an 
investor  to  purchase  fund  shares  on  the 
basis  of  an  upcoming  dividend  ("selling 
the  dividend"),  where  the  dividend 
results  in  an  immediate  corresponding 
reduction  in  net  asset  value  and  is  in 
effect  a  return  of  the  investor's  capital. 
Applicant  states  that  this  concern  does 
not  apply  to  closed-end  investment 
companies,  such  as  Applicant,  which  do 
not  continuously  distribute  shares. 
Applicant  also  states  that  the  condition 
to  the  requested  relief  would  further 
assure  that  the  concern  about  selling  the 
dividend  would  not  arise  in  connection 
with  a  rights  offering  by  the  Applicant. 
Applicant  further  states  that  any 
transferable  rights  offering  by  Applicant 
will  comply  with  all  Commission  and 
staff  guidelines.  Applicant  states  that  in 
determining  compliance  with  these 
guidelines,  the  Board  will  consider, 
among  other  things,  the  brokerage 
commissions  that  would  be  paid  in 
connection  with  the  offering.  Applicant 


59084 


Federal  Register / Vol.  67,  No.  182 /Thursday,  September  19,  2002 /Notices 


states  that  any  such  offering  by 
Applicant  of  transferable  rights  will  also 
comply  with  any  applicable  rules  of  the 
National  Association  of  Securities 
Dealers.  Inc.  regarding  the  fairness  of 
compensation. 

'5.  Applicant  states  that  increased 
administrative  costs  also  is  a  concern 
underlying  section  19(b)  and  rule  19b- 
1.  AppUcant  asserts  that  the  anticipated 
benefits  to  its  shareholders  are  such  that 
Applicant  will  continue  to  make 
quarterly  distributions  regardless  of 
what  portion  thereof  is  composed  of 
long-term  capital  gains. 

6.  Section  6(c)  of  the  Act  provides  that 
the  Commission  may  exempt  any  person 
or  transaction  from  any  provision  of  the 
Act  or  from  any  rule  imder  the  Act  to 
the  extent  that  such  exemption  is 
necessary  or  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act.  For  the  reasons 
stated  above,  Applicant  believes  that  the 
requested  relief  satisfies  this  standard 
and  would  be  in  the  best  interests  of 
Applicant  and  its  shareholders. 

Applicant's  Condition 

Applicant  agrees  that  any  order 
granting  the  requested  relief  shall 
terminate  upon  the  effective  date  of  a 
registration  statement  under  the 
Securities  Act  of  1933  for  any  futiue 
public  offering  by  Applicant  of  its 
shares  other  than: 

(i)  A  rights  offering  to  holders  of 
Applicant's  common  stock,  in  which  (a) 
shares  are  issued  only  within  the  six- 
week  period  immediately  following  the 
record  date  of  a  quarterly  dividend,  (b) 
the  prospectus  for  the  rights  offering 
makes  it  clear  that  shareholders 
exercising  rights  will  not  be  entitled  to 
receive  such  dividend,  and  (c) 
Applicant  has  not  engaged  in  more  than 
one  rights  offering  during  any  given 
calendar  year;  or 

(ii)  An  offering  in  connection  with  a 
merger,  consolidation,  acquisition,  spin- 
off or  reorganization  of  Applicant; 
unless  Applicant  has  received  from  the 
staff  of  the  Commission  written 
assurance  that  the  order  will  remain  in 
effect. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Mai^garet  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  02-2381S  Filed  9-18-02;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46486;  HI*  No.  SR-BSE- 
2002-10] 

Self-Regulatory  Organizations;  Notice 
of  FUlng  of  Proposed  Rule  Change  and 
Amendment  Nos.  1  and  2  by  the 
Boston  Stock  Exchange,  Inc.  To 
Eliminate  Its  Current  Market  Data 
Revenue  Sharing  Program  and 
Establish  Two  New  Market  Data 
Revenue  Sharing  Programs 

September  13,  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  July  22, 
2002,  the  Boston  Stock  Exchange,  Inc. 
("BSE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I,  II, 
and  m  below,  which  Items  have  been 
prepared  by  the  Exchange.  The  BSE 
amended  the  proposed  rule  change  on 
August  2,  2002.3  On  August  20,  2002, 
the  BSE  again  amended  the  proposed 
rule  change.'*  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change, 
as  amended,  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  BSE  seeks  to  amend  its 
Transaction  Fee  Schedule  to  eliminate 
its  current  revenue  sharing  program  and 
replace  it  with  two  new  revenue  sharing 
programs.  The  text  of  the  proposed  rule 
change  is  available  at  the  BSE  and  at  the 
Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 


>  15  U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 

'  See  August  1.  2002  letter  from  John  A.  Boese, 
Assistant  Vice  President  ("AVP"),  Legal  and 
Regulatory,  BSE,  to  Nancy  Sanow,  Assistant 
Director,  Division  of  Market  Regulation 
("Division"),  SEC,  and  attachments  ("Amendment 
No.  1").  Although  Amendment  No.  1  makes  no 
substantive  changes  to  the  original  filing. 
Amendment  No.  1  completely  replaces  and 
supersedes  the  original  filing,  so  as  to  ensure  that 
the  proposed  rule  change  is  in  proper  format. 

*  See  August  19,  2002  letter  from  )ohn  A.  Boese, 
AVP,  Legal  and  Regulatory,  BSE,  to  Nancy  Sanow, 
Assistant  Director,  Division,  SEC,  and  attachments 
("Amendment  No.  2").  Amendment  No.  2 
completely  replaces  and  supersedes  jVmendment 
No.  1  and  the  original  proposed  rule  change. 


any  comments  it  received  on  the 
proposed  nde  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  amend  the  Exchange's 
Transaction  Fee  Schedule  by 
eliminating  the  BSE's  current  revenue 
sharing  program  and  replacing  it  viith 
two  new  revenue  sharing  programs  that 
would  allow  the  Exchange  to  continue 
to  provide  quality  markets  to  its 
customers  at  competitive  prices.  The 
Exchange  believes  that  its  current 
revenue  sharing  program,  which  shares 
a  portion  of  all  transaction  related  fees, 
is  too  broad  in  scope  and  diffioilt  for  its 
customers  to  understand.  By 
implementing  a  more  clearly  defined 
comprehensive  program,  the  Exchange 
seeks  to  narrow  and  simplify  its 
Transaction  Fee  Schedule  for  its 
customers.  The  Exchange  is  seeking  to 
implement  these  new  programs  on  a 
pilot  basis,  for  an  initial  period  of  six 
months. 

Under  the  Exchange's  existing 
revenue  sharing  program,  the  amoimt  of 
revenue  to  be  shared  is  determined  by 
the  total  amount  of  transaction  related 
revenue  (Value  Charge  fees,  Trade 
Recording  Fees,  Specialist  Transaction 
fees,  Consolidated  Tape  revenue  and 
Net  ITS  fees)  the  Exchange  generates  on 
a  monthly  basis.  Once  the  Exchange 
generates  $1,700,000  in  monthly 
transaction  revenue,  50%  of  the  revenue 
above  this  amount  is  shared  with  those 
firms  that  have  generated  $50,000  in 
monthly-automated  transaction  revenue. 
The  $50,000  cap  is  reviewed  as 
necessary  by  the  Executive  Committee 
of  the  Board  of  Governors  and  adjusted 
as  required  to  meet  the  costs  of 
operating  the  trading  floor.  Each  firm 
that  reaches  the  $50,000  cap  receives  a 
pro-rata  share  of  the  excess  revenue 
based  on  the  total  number  of  Exchange 
automated  executions  executed  by  those 
firms  that  reach  the  cap.  However,  if  the 
Exchange  does  not  attain  its  monthly 
revenue  goal,  no  revenue  is  shared  for 
that  month. 

The  Exchange  is  seeking  to  replace 
the  current  revenue  sharing  program 
with  a  simpler,  more  comprehensive, 
two-part  revenue  sharing  program.  The 
first  part  of  this  program  proposes  to 
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share  50%  of  all  monthly  net  Tape  A 
(NYSE)  revenues  in  excess  of  a 
threshold  amount  vdth  those  firms  that 
generate  a  minimum  of  $50,000  in 
overall  monthly  automated  BSE 
transaction  fees.^  The  threshold  amoimt 
will  be  periodically  reviewed  by  the 
Executive  Committee  of  the  Board  of 
Governors  and  adjusted  as  required  to 
meet  the  costs  of  operating  the 
Exchange.  In  no  case,  however,  will  the 
threshold  amount  be  less  than 
$250,000.00,  as  the  cost  of  operating  the 
Exchange,  given  current  and  forecasted 
revenue,  expenses  and  costs,  will  not  be 
less  than  this  amount. 

Although  Tape  A  revenues  are 
received  quarterly,  for  the  purpose  of 
this  program,  the  net  amount  received 
each  quarter  will  be  divided  in  three  (for 
each  month  of  that  quarter)  and  the 
determination  of  the  credit  will  be 
calculated  for  each  individual  month  in 
the  quarter.  Only  those  firms  that  are 
eligible  in  any  particular  month  vhU 
receive  their  pro-rata  portion  of  the 
credit  based  on  the  total  number  of 
Exchange  executions  executed  by  those 
firms  that  generate  $50,000  in  BSE 
automated  transaction  fees  for  that 
month.  All  credits  will  be  calculated 
monthly  but  will  be  distributed 
quarterly. 

The  application  of  the  credit  can  be 
demonstrated  by  the  following  example: 

•  Suppose  the  Exchange  generates 
$1,500,000  in  net  Tape  A  revenues  for 
the  quarter  and  the  monthly  threshold 
amount  the  BSE  must  generate  is 
$350,000. 
— BSE  Net  Tape  A  revenues  for  the 

quarter-— $1 ,500,000 
— Less:  Quarterly  threshold  (as 
determined  by  the  executive 
committee,  but  not  less  than  $250,000 
per  month).  Therefore,  the  monthly 
threshold  of  $350,000  is  multiplied  by 
3,  for  each  month  of  the  quarter,  for 
a  total  of  $1,050,000— ($1,050,000)  . 
— Subtotal  (net  revenue  minus  quarterly 

threshold}— $450,000 
—Multiply  the  subtotal  by  50% 
(percentage  of  revenue  to  be  shared 
among  qualifying  firms) — $225,000 


s  The  automated  BSE  transaction  fees  are 
generated  based  on  executions  that  take  place  on 
the  BSE.  These  charges  vary  on  the  size  of  the 
execution.  For  example,  all  BSE  executions  of 
market  and  marketable  limit  executions  up  to  and 
including  2,500  shares  are  not  charged  a  transaction 
fee.  All  other  BSE  executions  up  to  and  including 
2,500  shares  are  charged  $.020  per  100  shares, 
which  is  reduced  to  $.035  per  100  shares  if  the 
member  firm  generates  at  least  $50,000  in 
automated  BSE  transaction  fees.  All  other 
executions  are  charged  on  a  "sliding  scale"  of 
$1,000  contract  value,  fit)m  $.01  per  $1,000  contract 
value,  up  to  S.16  per  $1,000  contract  value,  based 
on  the  dollar  value  of  the  executions  generated  by 
that  firm  per  month.  . 


— ^Divide  by  3,  to  reach  the  amount  of 
revenue  to  be  shared  per  month 
among  qualifying  finns  ($225,000/ 
3>— $  75,000 

•  Now  assume  that  four  retail  firms 
each  generate  a  minimum  of  $50,000  in 
automated  BSE  transaction  fees  (making 
them  eUgible  to  participate  in  the 
program)  the  first  mondi  of  the  quarter. 
The  number  of  Exchange  Tape  A 
executions  each  qualifying  firm 
executes  for  the  month  are  as  follows: 

Firm  A 50,000  trades. 

Firm  B  125,000  trades. 

Firm  C 75,000  trades. 

Firm  D 25,000  trades. 

Total 375sOOO  trades. 

•  Each  qualifying  firm  would  now 
receive  Tape  A  revenue  sharing 
amounts  equal  to  their  percentage  of  the 
total  trades: 

— Firm  A  percentage  (150,000  trades/ 

375,000  total  qualifying  trades)— 40% 
— Firm  B  percentage  (125,000  trades/ 

375,000  total  qualifying  trades)— 33% 
— Firm  C  percentage  (75,000  trades/ 

375,000  total  qualifying  trades)— 20% 
— Firm  D  percentage  (25,000  trades/ 

375,000  total  quaUfying  trades)— 7% 

•  The  dollar  amount  of  Tape  A 
revenues  to  be  shared  amongst  each 
qualifying  firm  for  the  first  month  of  the 
quarter  is  arrived  at  by  multiplying  each 
qualifying  firm's  percentage  of 
qualifying  trades  times  the  revenue 
available  to  be  shared  for  that  month.  In 
this  example,  the  available  monthly 
revenue  to  be  shared  is  $75,000  (see 
above): 

—Firm  A  (40%  x  $75,000)-^30,000 
—Firm  B  (33%  x  $75,000)— $25,000 
—Firm  C  (20%  x  $75,000)— $15,000 
-Firm  D  (7%  x  $75,000)-n$5.000 

•  The  seune  process  would  be 
followed  for  any  subsequent  months  of 
the  quarter  in  which  there  are  firms 
which  meet  the  qualifyring  threshold 
[i.e.  $50,000  in  automated  BSE 
transaction  fees  for  that  month), 
although  the  percentages  and  amoimt  of 
revenue  to  be  shared  among  the 
qualifying  firms  would  change  as 
applicable. 

The  second  program  proposes  to  share 
50%  of  the  net  Tape  B  (AMEX)  revenue 
per  trade  with  those  firms  that  route 
Tape  B  business  to  the  Exchange.  The 
amoimt  eligible  to  be  shared  with 
customers  will  be  based  on  the  BSE's 
receipt  of  its  distribution  of  quarterly 
Tape  B  revenue.  There  are  no  thresholds 
to  meet,  and  the  formula  for  revenue 
sharing  is  a  simple  50%  distribution  of 
net  Tape  B  revenues,  as  demonstrated 
by  the  following  example: 

•  Assume  that  the  BSE  receives 
$90,000  in  Tape  B  revenue  for  the 


month  of  January,  and  executed  a  total 
of  25,000  Tape  B  trades  for  the  month. 
—BSE  revenue  in  Tape  B  for  the 

month— $90,000 
— Less  monthly  licensing  fees  for 

various  Tape  B  Products  [e.g.  QQQ, 

SPY.  DL\.  MDY)— ($35,000) 
— ^Total  net  monthly  "Tape  B  revenue — 

$55,000 
—Total  BSE  Tape  B  trades  for  the 

month— 25,000 
— Net  Tape  B  revenue  per  trade  (total 

net  monthly  revenue  divided  by  total 

Tape  B  trades  for  the  month,  or 

$55,000/25,000)— $2.20 
— Multiply  net  revenue  per  trade  by 

50%  (proposed  Tape  B  revenue 

sharing]  to  reach  the  total  amount  of 

available  credit  per  trade  to  be 

shared— $1.10 

2.  Statutory  Basis 

The  BSE  believes  that  the  proposed 
rule  change  is  consistent  with  section 
6(b)(5)  of  the  Act.^  in  that  it  is  designed 
to  promote  just  and  equitable  principles 
of  trade,  to  foster  cooperation  and 
coordination  vtrith  persons  engaged  in 
regulating  securities  transactions,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system  and,  in 
general,  to  protect  investors  and  the 
pubUc  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
pubUshes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  BSE  consents,  the 
Commission  will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 


•15  U.S.C.  78fn>)(5). 
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rv.  Solicitation  of  Comments 

On  July  2,  2002,  the  Commission 
issued  an  Order  abrogating  certain 
proposed  rule  changes  relating  to 
market  data  revenue  sharing  programs/ 
In  that  Order,  the  Commission 
expressed  concern  that  the  subject 
proposed  rule  changes  raised  "serious 
questions  as  to  whether  they  are 
consistent  with  the  Act  and  with  the 
protection  of  investors."  Specifically, 
the  Commission  questioned  the  effect  of 
market  data  rebates  on  the  acciiracy  of 
market  data,  and  on  the  regulatory 
functions  of  self-regulatory 
organizations. 

The  Commission  now  solicits 
comment  on  the  BSE  proposed  rule 
change,  and  in  general,  on  (1)  market 
data  fees;  (2)  the  collection  of  market 
data  fees;  (3)  the  distribution  of  market 
data  rebates;  (4)  the  effect  of  market  data 
revenue  sharing  programs  on  the 
accuracy  of  market  data;  and  (5)  the 
impact  of  market  data  revenue  sharing 
programs  on  the  regulatory  functions  of 
self-regulatory  organizations. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
.proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  BSE.  All 
submissions  should  refer  to  file  nimiber 
SR-BSE-2002-10  and  should  be 
submitted  by  October  21,  2002. 


'Securities  Exchange  Act  Release  No.  46159  (July 
2.  2002),  67  FR  45775  (July  10,  2002)  (File  Nos.  SR- 
NASD-2002-61,  SR-NASD-2002-68,  SR-CSE- 
2002-06.  and  SR-PCX-2002-37)(C)rder  of  Summary 
Abrogation). 


For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority." 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  02-23814  Filed  9-18-02;  8:45  am] 
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DEPARTMENT  OF  STATE 
[Public  Node*  4127] 

Department  of  State  Parfbnnanc* 
Review  Board  Memtiara  (At-Larga 
Board) 

In  accordance  with  Section  4314(c)(4) 
of  the  Qvil  Service  Reform  Act  of  1978 
(Pub.  L.  95-454),  the  Executive 
Resources  Board  of  the  Department  of 
State  has  appointed  the  foUowing 
individuals  to  the  Department  of  State 
Performance  Review  Board  (At-Large): 
Christopher  H.  Flaggs,  Managing 
Director,  Office  of  Financial  Policy, 
Reporting  and  Analysis,  Bureau  of 
Resource  Management,  Department  of 
State; 
Janice  H.  Brambilla,  Senior  Advisor, 
Office  of  the  Under  Secretary  for 
Public  Diplomacy  And  Public  AfEairs, 
Department  of  State; 
David  S.  Mathias,  Assistant  Legal 
Adviser,  Office  of  the  Legal  Adviser, 
United  Nations  Affairs,  Department  of 
State; 
Barry  L.  Wells,  Deputy  Director,  Foreign 
Service  Institute,  Department  of  State; 
Cathleen  E.  Lawrence,  Executive 
Director,  Bureau  of  Nonproliferation, 
Department  of  State; 
Lawrence  R.  Baer,  Executive  Director, 
Bureau  of  East  Asian  and  Pacific 
Affairs,  Department  of  State. 

Dated:  September  13,  2002. 
Linda  S.  Taglialatpla, 

Deputy  Assistant  Secretary,  Bureau  of  Human 

Resources.  Department  of  State. 

IFR  Doc.  02-23810  Filed  9-18-02;  8:45  am] 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Request  for  Commento  and  Notice  of 
Public  Hearing  Concerning  Market 
Access  in  the  Doha  Development 
Agenda  Negotiations  In  the  World 
Trade  Organization  QlfTO) 

agency:  Office  of  the  United  States 
Trade  Representative. 
ACnOM:  Request  for  comments  and 
notice  of  public  hearing  concerning 
market  access  and  services  issues  in  the 


» 17  CFR  200.30-3(a)(12). 


WTO  Doha  Development  Agenda 
negotiations. 

SUMMARY:  The  interagency  Trade  Policy 
Staff  Committee  (TPSC)  will  convene 
public  hearings  Monday,  October  21 
and  Wednesday  November  6  to  obtain 
public  comment  on  the  effects  of  the 
reduction  of  tariffs  and  nontariff  barriers 
to  trade  in  agriculture  and  non- 
agricultural  goods  and  services,  and 
other  market  liberalization  among  WTO 
members  in  the  Doha  Development 
Agenda  negotiations.  Comments 
submitted  pursuant  to  an  earlier  Federal 
Register  notice  neea  not  be  resubmitted 
in  response  to  this  Notice. 
DATES:  Persons  wishing  to  testify  orally 
at  the  hearing  on  agricultiural  and  non- 
agricultiiral  goods  market  access  must 
provide  written  notification  of  their 
intention,  as  well  as  their  testimony,  by 
Wednesday,  October  9,  2002.  A  hearing 
on  agricultural  and  non-agricultural 
goods  market  access  will  be  held  in 
Washington,  DC,  beginning  on  Monday, 
October  21,  2002  and  will  continue  as 
necessary  on  subsequent  days.  Persons 
wishing  to  testify  orally  at  the  hearing 
on  SOTvices  market  access  must  provide 
written  notification  of  their  intention,  as 
well  as  their  testimony,  by  Monday, 
October  28,  2002.  A  hearing  for  services 
will  be  held  in  Washington,  DC, 
beginning  on  Wednesday  November  6, 
2002,  and  will  continue  as  necessary  on 
subsequent  days.  Written  comments  on 
all  issues  are  due  by  noon,  Friday 
November  8,  2002. 

ADDRESSES:  Submissions  by  electronic 
mail: 

FR0032@ustr.gov  (Notice  of  intent  to 
testify  and  written  testimony  for  non- 
agricultural  and  agricultiiral  goods); 
FR0033@ustr.gov  (Notice  of  intent  to 
testify  and  written  testimony  for 
services); 
FR0035@ustr.gov  (written  comments  for 
agriculture,  non-agriculture  goods, 
and  services). 

Submissions  by  facsimile:  Gloria  Blue, 
Executive  Secretary,  Trade  Policy  Staff 
Committee,  at  202/395-6143. 

The  public  is  strongly  encouraged  to 
submit  documents  electronically  rather 
than  by  facsimile.  (See  requirements  for 
submissions  below.) 
FOR  FURTHER  INFORMATION  CONTACT:  For 
procedural  questions  concerning  written 
comments  or  participation  in  the  public 
hearing,  contact  Gloria  Blue,  (202)  395- 
3475.  Further  information  on  the  World 
Trade  Organization  and  can  be  obtained 
via  Internet  at  the  WTO  Web  site 
www.wto.org,  the  Office  of  the  U.S. 
Trade  Representative  at  ivxvw.ustr.gov. 
Questions  on  WTO  agriculture 
negotiations  should  be  directed  to  Jason 
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Hafemeister,  Director  for  WTO 
Agriculture  Negotiations,  (202)  395- 
5124.  Questions  on  WTO  non- 
agricultural  market  access  negotiations 
should  be  directed  to  Paul  Moore, 
Director  for  Market  Access,  (202)  395- 
5656.  Questions  on  WTO  services 
negotiations  should  be  directed  to  Peter 
Collins,  Deputy  Assistant  USTR  for 
Services,  (202)  395-7271. 
SUPPLEMENTARY  INFORMATION: 

1.  Background 

The  TPSC  has  sought  comments 
regarding  the  subject  matter  of  these 
negotiations  in  three  earlier 
solicitations:  (1)  Public  Comments 
Regarding  the  Doha  Multilateral  Trade 
Negotiations  and  Agenda  in  the  World 
Trade  Organization,  67  FR  12637,  March 
19,  2002;  (2)  PubUc  Comments  on 
Preparations  for  the  Fourth  Ministerial 
Conference  of  the  World  Trade 
Organization,  November  9-13,  2001  in 
Doha,  Qatar,  66  FR  18142,  April  5,  2001; 
and  (3)  Public  Comments  for  Mandated 
Multilateral  Trade  negotiations  on 
Agricultvire  and  Services  in  the  WTO 
and  Priorities  for  Future  Market  Access 
Negotiations  on  Non-Agricxdtural 
Products,  65  FR  16450,  March  28,  2000. 
Supplementary  or  new  submissions  on 
these  topics  are  welcome,  but  comments 
submitted  pursuant  to  an  earlier  notice 
need  not  be  resubmitted.  The  TPSC  will 
review  supplemental  or  new  comments 
together  with  earlier  submissions  in 
developing  positions. 

The  Doha  Development  Agenda 
agreed  to  at  the  WTO's  Fourth 
Ministerial  Meeting  and  set  out  in  the 
Doha  Declaration  establishes  a 
negotiating  agenda  that  is  to  be 
accomplished  within  three  years  [i.e., 
not  later  than  January  1,  2005),  and  sets 
out  a  certain  niunber  of  issues  to  be 
considered  further  at  the  next 
ministerial  meeting  of  the  WTO 
scheduled  for  September  10-14.  2003. 

The  U.S.  International  Trade 
Commission  (ITC)  has  provided  to  the 
TPSC  the  public  comments  received  on 
agricultural  and  non-agricultural 
products  as  part  of  its  investigation 
(Investigation  No.  332-405),  Probable 
Economic  Effects  on  Reduction  or 
Elimination  of  U.S.  Tariffs  (November 
1999  (Confidential  report)).  On  February 
11,  2002,  the  U.S.  Trade  Representative 
requested  that  the  ITC  update  its  advice. 
The  ITC  instituted  an  investigation  to 
update  its  advice  (Investigation  No. 
332-440,  Probable  Effect  of  the 
Reduction  or  Elimination  of  U.S.  Tariffs) 
on  February  28,  2002  and  published  its 
Notice  of  histitution  in  67  FR  10576. 
March  8,  2002.  The  ITC  will  again 
provide  the  public  comments  received 
as  part  of  its  investigation  to  the  TPSC 


so  these  comments  need  not  be 
resubmitted  separately  to  the  TPSC.  By 
separate  notices  request  for  public 
comment  will  be  solicited  regarding  an 
environmental  review  and  a  review  of 
the  impact  on  U.S.  employment, 
including  labor  markets,  of  any 
agreement  that  may  result  fiom  the 
negotiations  launched  by  the  Doha 
Declaration.  For  ease  of  submission,  the 
TPSC  has  identified  the  following 
headings  under  which  comments  may 
be  submitted.  Submissions  should 
identify  the  relevant  subject  area  or 
areas  to  which  comments  apply.  These 
include: 

(A)  Agriculture 

The  mandated  negotiations  in 
agriculture  address  agricultural  goods 
firom  Chapters  1-24,  except  for  fish  and 
fish  products;  2905.43  (mannitol); 
2905.44  (sorbitol);  3301  (essential  oils); 
3501-3505  (albuminoidal  substances, 
modified  starches,  glues);  3809.10 
(finishing  agents);  3823.60  (sorbitol 
n.e.p.):  4101-4103  (hides  and  skins); 
4301  (raw  furskins);  5001-5003  (raw 
silk  and  silk  waste);  5101-5103  (wool 
and  animal  hair);  5201-5203  (raw 
cotton,  waste  and  cotton  carded  or 
combed);  5301  (raw  flax);  and  5302  (raw 
hemp),  as  specified  by  the  Agreement 
on  Agriculture. 

The  Doha  Declaration  outlines  the 
following  three  objectives  of  the 
agricultvu«  negotiations:  substantial 
improvements  in  market  access; 
reduction,  with  a  view  to  phasing  out, 
all  forms  of  export  subsidies;  and, 
substantial  reductions  in  domestic 
support.  Market  access  issues  for 
negotiation  include  tariffs,  tariff-rate 
quotas,  tariff  administration,  and  import 
state  trading  enterprises.  Domestic 
support  issues  include  trade-distorting 
support  and  non-trade  distorting 
support.  Finally,  export  competition 
includes  issues  such  as  export 
subsidies,  export  credits,  export  state 
trading  enterprises,  food  aid,  and  export 
taxes  and  restrictions.  In  addition, 
comments  on  sectoral  initiatives  and 
rules  and  disciplines  affecting  trade  in 
agricultiual  goods  are  welcome. 

Respondents  are  requested  to  provide 
as  much  specificity  as  possible  on  a 
commodity  and  coimtiy-specific  level 
focusing  on  trade  interests  and  barriers. 
To  the  maximum  extent  possible, 
commodities  should  be  identified  by  the 
Harmonized  System  nomenclature  at 
the  6-digit  level  and  for  specific  markets 
of  interest.  The  Doha  Declaration  calls 
for  agreement  on  modalities  for  the 
negotiations  to  be  reached  by  March  31, 
2003,  and  the  submission  of  initial 
schedules  by  the  fifth  WTO  Ministerial 
meeting,  scheduled  for  September  10 — 


14,  2003.  A  helpful  supplement  to  the 
written  statement  would  be  the 
provision  of  a  docxmient  in  electronic 
format  containing  as  much  of  the 
technical  details  as  possible,  either  in  a 
spreadsheet  format  or  in  a  word 
processing  table  format,  with  each  tariff 
line  in  a  separate  cell.  This  docimient 
should  be  transmitted  via  e-mail  and 
should  be  labeled  and  should  clearly 
identify  the  software  used  and  the 
respondent.  The  e-mail  should  be  sent 
to  FR0035@ustr.gov. 

(B)  Services 

For  services,  topics  for  negotiating 
objectives  include  removal  or  reduction 
of  barriers  to  U.S.  services  exports  under 
existing  GATS  disciplines; 
establishment  of  new  GATS  disciplines 
to  ensure  effective  market  access,  e.g., 
proposed  disciplines  on  domestic 
regulations  on  services,  possibly 
addressing  transparency  and  necessity; 
and  clarification  of  sectoral  definitions 
in  the  Agreement.  The  United  States 
submitted  its  initial  requests  for  specific 
commitments  on  July  1,  2002  and 
intends  to  submit  its  initial  offer  by  the 
scheduled  deadline  of  March  31,  2003. 

Services  sectors  under  consideration 
in  the  negotiations  include:  (1)  Business 
services  (including  professional  and 
related  services  such  as  legal, 
accounting,  auditing  and  bookkeeping, 
taxation,  medical,  dental,  veterinary, 
engineering,  architectural,  and  urban 
planning  services),  computer  and 
related  services,  research  and 
development  services,  real  estate 
services,  rental  and  leasing  services,  and 
advertising  and  management  services; 
(2)  communication  services  (including 
telecommunications  services, 
audiovisual  services,  express  delivery 
services);  (3)  construction  and  related 
engineering  services;  (4)  distribution 
services  (including  wholesale,  retail, 
and  fi^nchising  services);  (5) 
educational  and  training  services;  (6) 
environmental  services;  (7)  energy, 
services;  (8)  financial  services, 
including  insurance  and  insurance- 
related  services,  banking  and  securities 
services;  (9)  health-related  and  social 
services;  (10)  tourism  and  travel-related 
services;  (11)  recreational,  cultural  and 
sporting  services;  and  (12)  transport 
services.  Comments  on  services  in 
response  to  this  notice  should  include, 
wherever  appropriate,  sector-specific 
priorities  by  country.  A  helpful 
supplement  to  the  written  statement 
would  be  the  provision  of  a  document 
in  electronic  format  transmitted  via  e- 
mail  containing  as  much  of  the 
technical  details  as  possible,  either  in  a 
spreadsheet  format  or  in  a  word 
processing  table  format,  with  each 
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services  sector  in  a  separate  cell.  This  e- 
mailed  document  should  be  labeled  and 
should  clearly  identify  the  software 
used  and  the  respondent.  Send  the  e- 
mail  to  FR0O35@ustr.gov. 

(C)  Non-Agricultuml  or  Industrial 
Market  Access 

Comments  are  welcome  with  as  much 
specificity  as  the  respondent  can 
provide  on  general  negotiating 
objectives  and/or  targets;  coiuitry-  and 
product-specific  export  interests  or 
barriers;  and  particular  measiues  that 
might  be  improved  in  the  context  of  the 
new  negotiations,  including  both  tariffs 
and  non-tariff  measures  (NTMs).  With 
regard  to  NTMs,  any  available  details  on 
the  foreign  laws  or  regulations  that  Ue 
behind  the  barrier  would  also  be 
helpful.  To  the  meiximum  extent 
possible,  commodities  should  be 
identified  by  Harmonized  System 
nomenclature  at  the  6-digit  level,  (or 
preferably  8-digit  level  or  higher,  where 
available)  and  should  specify  markets  of 
interest.  WTO  members  have  agreed  in 
the  workplan  for  non-agricultuiral 
market  access  to  seek  to  reach  a 
common  understanding  on  a  possible 
outline  of  modalities  for  non- 
agricultiiral  market  access  by  the  end  of 
March  2003  with  a  view  to  reaching  an 
agreement  on  those  modalities  by  May 
31,  2003. 

Specific  comments  on  possible 
approaches  to  negotiations  are  invited 
(i.e.,  sectoral  initiatives  such  as  zero-for- 
zero  or  harmonization  approaches, 
request/offer  and  formula 
methodologies,  and  approaches  that 
address  the  interests  of  small-  and 
medium-sized  enterprises).  Comments 
should  also  encompass  the  priorities 
and  methodologies  for  the  negotiation  of 
environmental  goods  identified  in  the 
Doha  Declaration  imder  the  heading  of 
Trade  and  the  Environment.  A  helpful 
supplement  to  the  written  statement 
would  be  the  provision  of  a  document 
in  electronic  format  transmitted  via  e- 
mail  containing  as  much  of  the 
technical  details  as  possible,  either  in  a 
spreadsheet  format  or  in  a  word 
processing  table  format,  with  each  tariff 
line  in  a  separate  cell.  This  e-mailed 
document  should  be  labeled  and  should 
clearly  identify  the  software  iised  and 
the  respondent.  The  e-mail  should  be 
sent  to  FR00356ustr.gov. 

(D)  Otiicr  Market  Access  Issues 

Comments  are  welcome  with  as  much 
specificity  as  the  respondent  can 
provide  on  general  negotiating 
objectives  and/or  targets;  gountry-  and 
product-specific  export  interests  or 
barriers;  and  particular  measures  that 
might  be  improved  in  the  context  of 


other  market  access  issues,  including 
government  prociuement  particularly 
with  respect  to  ciurent  Members  of  the 
plurilateral  Government  Procurement 
Agreement.  The  e-mail  should  be  sent  to 
FR0035@ustr.gov. 

2.  Public  Conunents  and  Testimony 

As  provided  in  the  regulations  of  the 
TPSC  (15  CFR  part  2003),  the  Chairman 
of  the  TPSC  invites  written  comments 
and/or  oral  testimony  of  interested 
parties  at  a  public  hearing.  Comments 
and  testimony  may  address  the 
reduction  or  elimination  of  tariffs  or 
non-tariff  barriers  on  any  articles 
provided  for  in  the  HTSUS  that  are 
products  of  a  WTO  member  coimtry, 
any  concession  which  shoidd  be  sought 
by  the  United  States,  or  any  other  matter 
relevant  to  the  market  access  and 
services  negotiations  in  the  Doha 
Development  Agenda  negotiations.  The 
TPSC  invites  comments  and  testimony 
on  all  of  these  matters,  and  in  light  of 
the  schedule  for  presenting  market 
access  offers,  in  particular  seeks 
comments  and  testimony  addressed  to: 

(a)  Economic  benefits  and  costs  to 
U.S.  producers  and  consumers  of  the 
reduction  of  tariffs  or  non-tariff  barriers 
on  trade  between  the  United  States  and 
other  WTO  members,  and  the 
recommended  staging  schedule  for 
reduction. 

(b)  Existing  nontariff  barriers  to  trade 
in  goods  between  United  States  and 
other  WTO  members  and  the  economic 
benefits  and  costs  of  removing  those 
barriers. 

(c)  Existing  barriers  to  trade  in 
services  between  the  United  States  and 
other  WTO  members  and  the  economic 
benefits  and  costs  of  removing  such 
barriers. 

As  previously  noted,  a  hearing  will  be 
held  on  Monday.  October  21,  2002  for 
agricultu^  and  non-agricultiiral  goods 
market  access,  and  will  continue  as 
necessary  on  subsequent  days,  in  Rooms 
1  and  2  at  1724  F  Street,  NW., 
Washington,  DC  20508.  A  hearing  will 
be  held  at  the  same  location  on 
Wednesday,  November  6,  2002  for 
services  market  access  and  will 
continue  as  necessary  on  subsequent 
days.  Persons  wishing  to  testify  at  the 
agricultiual  and  non-agricultural  goods 
market  access  hearing  must  provide 
written  notification  of  their  intention  by 
Friday,  October  11,  2002.  Persons 
wishing  to  testify  at  the  services  market 
access  hearing  must  provide  written 
notification  of  their  intention  by 
Monday.  October  28,  2002.  The 
notification  should  include:  (1)  The 
name,  address,  and  telephone  number  of 
the  person  presenting  the  testimony; 
and  (2)  a  shori  (one  or  two  paragraph) 


summary  of  the  presentation,  including 
the  subject  matter  and,  as  applicable, 
the  product(s)  (with  HTSUS  numbers) 
and/or  service  sector(s)  to  be  discussed. 
A  copy  of  the  testimony  must 
accompany  the  notification.  Remarks  at 
the  hearing  should  be  limited  to  no 
more  than  five  minutes  to  allow  for 
possible  questions  firom  the  TPSC. 
Persons  with  mobility  impairments  who 
will  need  special  assistance  in  gaining 
access  to  the  hearing  should  contact 
Gloria  Blue.  Interested  persons, 
including  persons  who  participate  in 
the  hearing,  may  submit  written 
comments  by  noon,  Friday  November  8, 
2002.  Written  comments  may  include 
rebuttal  points  demonstrating  errors  of 
fact  or  analysis  not  pointed  out  in  the 
hearing.  All  written  comments  must 
state  clearly  the  position  taken,  describe 
with  particularity  the  supporting 
rationale,  and  be  in  English.  The  first 
page  of  written  comments  must  specify 
the  subject  matter  including,  as 
applicable,  the  product(s)  (with  HTSUS 
niunbers)  or  service  sector(s). 

3.  Requirements  for  Submissions 

In  order  to  facilitate  prompt 
processing  of  submissions,  the  Office  of 
the  United  States  Trade  Representative 
strongly  urges  and  prefers  electronic  (e- 
mail)  submissions  in  response  to  this 
notice.  In  the  event  that  an  e-mail 
submission  is  impossible,  submissions 
should  be  made  by  facsimile. 

Persons  making  submissions  by  e- 
mail  should  use  the  following  subject 
line:  "WTO  Market  Access"  followed  by 
(as  appropriate)  "Agricultiu*",  "Non- 
Agriculture",  "Services",  or  "Other" 
and  "Notice  of  Intent  to  Testify", 
"Testimony",  or  "Written  Comments." 
Documents  should  be  submitted  as 
either  WordPerfect,  MSWord,  or  text 
(.TXT)  files.  Supporting  documentation 
submitted  as  spreadsheets  are 
acceptable  as  Quattro  Pro  or  Excel.  For 
any  document  containing  business 
confidential  information  submitted 
electronically,  the  file  name  of  the 
business  confidential  version  should 
begin  with  the  characters  "BC-",  and 
the  file  name  of  the  public  version 
shoidd  begin  with  the  characters  "P-". 
The  "P-"  or  "BC-"  should  be  followed 
by  the  name  of  the  submitter.  Persons 
who  make  submissions  by  e-mail  should 
not  provide  separate  cover  letters; 
information  that  might  appear  in  a  cover 
letter  should  be  included  in  the 
submission  itself.  To  the  extent 
possible,  any  attachments  to  the 
submission  shoidd  be  included  in  the 
same  file  as  the  submission  itself,  and 
not  as  separate  files. 

Written  comments,  notice  of 
testimony,  and  testimony  will  be  placed 
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in  a  file  open  to  public  inspection 
pursuant  to  15  CFR  2003.5.  except 
business  confidential  information 
exempt  from  public  inspection  in 
accordance  with  15  CFR  2003.6. 
Business  confidential  information 
submitted  in  accordance  with  15  CFR 
2003.6  must  be  clearly  marked 
"BUSINESS  CONFIDENTIAL"  at  the  top 
of  each  page,  including  any  cover  letter 
or  cover  page,  and  must  be  accompanied 
by  a  nonconfidential  summary  of  the 
confidential  information.  All  public 
documents  and  nonconfidential 
summaries  shall  be  available  for  public 
inspection  in  the  USTR  Reading  Room. 
The  USTR  Reading  Room  is  open  to  the 
public,  by  appointment  only,  from  10 
a.m.  to  12  noon  and  1  p.m.  to  4  p.m., 
Monday  through  Friday.  An 
appointment  to  review  the  file  may  be 
made  by  calling  (202)  395-6186. 
Appointments  must  be  scheduled  at 
least  48  hours  in  advance. 

General  information  concerning  the 
Office  of  the  United  States  Trade 
Representative  may  be  obtained  by 
accessing  its  Internet  server 
(www.ustr.gov). 

Carmen  Suro-Bredie, 

Chairman,  Trade  Policy  Staff  Committee. 
(FR  Doc.  02-23846  Filed  9-18-02;  8:45  am] 
WLUNG  CODE  SIMMH-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notica  of  IntantTo  Raquaat  Ranawal 
From  the  Offica  of  Managamant  and 
Budget  (OMB)  of  TWo  Currant  Public 
Collections  of  Information 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  the  FAA  invites  public 
comment  on  two  currently  approved 
public  information  collections  which 
will  be  submitted  to  OMB  for  renewal. 
DATES:  Comments  must  be  received  on 
or  before  November  18,  2002. 
ADDRESSES:  Comments  may  be  mailed 
or  delivered  to  the  FAA  at  the  following 
address:  Ms.  Judy  Street,  Room  613, 
Federal  Aviation  Administration, 
Standards  and  Information  Division, 
APF-100,  800  Independence  Ave.,  SW., 
Washington,  DC  20591. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Judy  Street  at  the  above  address  or  on 
(202) 267-9895. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  Paperwork 


Reduction  Act  of  1995,  an  agency  may 
not  conduct  or  sponsor,  amd  a  person  is 
not  required  to  respond  to  a  collection 
of  information  unless  it  displays  a 
currently  valid  OMB  control  number. 
Therefore,  the  FAA  solicits  comments 
on  the  following  current  collections  of 
information  in  order  to  evaluate  the 
necessity  of  the  collection,  the  accuracy 
of  the  agency's  estimate  of  the  burden, 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected,  and 
possible  ways  to  minimize  the  burden  of 
the  collection  in  preparation  for 
submission  to  renew  the  clearances  of 
the  following  information  collections. 

1.  2120-0049,  Agricultural  Aircraft 
Operator  Certificate  Application. 
Standards  have  been  established  for 
operation  of  agricultural  aircraft  and  for 
the  dispensing  of  chemicals,  pesticides, 
and  toxic  substances.  The  information 
collected  is  used  to  determine  the 
applicant's  compliance  with  FAA 
regulations  and  eligibility  for 
certification  by  the  FAA.  The  current 
estimated  annual  reporting  burden  is 
14,037  hours. 

2.  2120-0552,  Suspected  Unapproved 
Parts  Notffication.  The  information 
collected  is  reported  voluntarily  by 
manufacturers,  repair  stations,  aircraft 
owners/operators,  air  carriers,  and  the 
general  public  who  wish  to  report 
suspected  unapproved  parts  to  the  FAA 
for  review.  This  information  is  used  to 
determine  if  an  unapproved  part 
investigation  is  warranted.  The  current 
estimated  annual  reporting  burden  is  60 
hours. 

Issued  in  Washington,  DC,  on  September 
13.  2002. 
Judith  D.  Street, 

FAA  Information  Collection  Clearance 
Officer.  APF-100. 

(FR  Doc.  02-23835  Filed  »-18-02;  8:45  amj 
BtUMG  COOe  4«10-1»-H 


DEPARTMENT  OF  TRANSPORTATION 

Fadaral  Highway  Administration 

Environmental  Impact  Statamant:  U.S. 
12— Fort  Atklnaon  Area,  Jaffaraon, 
Rock,  and  Walworth  Countlas,  Wl 

agency:  Federal  Highway 

Administration  (FHWA),  Wisconsin 

Department  of  Transportation 

(WisDOT). 

action:  Notice  of  intent  to  prepare  an 

environmental  impact  statement. 

FOR  FURTHER  INFORMATION,  CONTACT: 
Mr.  Johnny  Gerbitz,  Field  Operations 

Engineer,  Federal  Highway 

Administration,  567  D'Onofrio  Drive, 


53719-2814,  Madison,  WI 5  608-829- 

7511. 
Ms.  Carol  Cutshall.  Director.  WisDOT 

Bureau  of  Environment,  4802 

Sheboygan  Ave.,  Room  451,  Madison. 

WI  3707,  608-266-9626. 
SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  propesed  highway  project 
in  Jefferson,  Rock  and  Walworth 
Counties,  Wisconsin. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 
Wisconsin  Department  of 
Transportation  (WisDOT)  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  (EIS) 
will  be  prepared  for  construction 
impacts  of  improvements  to  U.S. 
Highway  12  (US  12)  in  the  Fort 
Atlunson  area  of  Wisconsin.  There  are 
currently  seven  alternatives  being 
considered  for  the  improvements.  The 
project  alternatives  include:  (1)  The  no  . 
build  and,  (2)  improve  existing  U.S.  12, 
(3)  improve  existing  County  "N"  in 
Rock  County  and  County  "S"  in 
Walworth  County,  (4)  improve  existing 
County  "N"  in  Jefferson  County  and,  (5) 
a  near  east  Fort  Atkinson  bypass,  (6)  a 
near  south  Fort  Atkinson  bypass  and.  (7) 
a  south  of  Fort  Atkinson  bypass.  The 
EIS  is  being  prepared  in  conformance 
with  40  CFR  Part  1500  and  the  FHWA 
regulations. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal.  State,  and  local 
agencies  and  to  private  organization  and 
citizens  who  have  previously  expressed 
or  are  known  to  have  interest  in  this 
proposal.  Initial  scoping  for  the  project 
is  planned  with  a  formal  agency  scoping 
meeting  as  well  as  a  public  information 
meeting  to  be  scheduled  in  October 
2002.  Additional  scoping  is  anticipated 
through  small  local  group  and  agency 
meetings  throughout  the  study  process. 
The  draft  EIS  will  be  available  for  public 
and  agency  review  and  comment  prior 
to  the  public  hearing. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  one  of  the  addresses 
provided  above. 

Federal  law  prohibits  discrimination 
on  the  basis  of  race,  color,  age,  sex,  or 
country  of  national  origin  in  the 
implementation  of  this  action.  It  is  also 
Federal  policy  that  no  group  of  people 
bears  the  negative  consequences  of  this 
action  in  a  disproportionately  high  and 
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adverse  manner  without  adequate 
mitigation. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  on:  September  12,  2002. 
Jaclyn  Lawrton, 

Environmental  Programs  Engineer,  Wisconsin 
Division. 

[FR  Doc.  02-23778  Filed  9-18-02;  8:45  am] 
BNJJNG  COOE  4910-22-P 


DEPARTMENT  OF  TRANSPORTATION 

net»arch  and  Spaclat  Programs 
AdministratkNi 

Offlca  of  Hazardous  Materials  Safety 

NoUca  of  Applications  for  Modification 
of  Exafflptkxi 

AGENCY:  Research  and  Special  Programs 
Administration,  DOT. 
ACTION:  List  of  applications  for 
modification  of  exemptions. 


SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of,  exemption 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  Part  107,  Subpart  B),  notice  is 
hereby  given  that  Uie  Office  of 
Hazardous  Materials  Safety  has  received 
the  applications  described  herein.  This 
notice  is  abbreviated  to  expedite 
docketing  and  public  notice.  Because 
the  sections  affected,  modes  of 
transportation,  and  the  nature  of 
application  have  been  shown  in  earlier 
Federal  Register  publications,  they  are 
not  repeated  here.  Requests  for 
modifications  of  exemptions  (e.g.,  to 
provide  for  additional  hazardous 
materials,  packaging  design  changes, 
additional  mode  of  transportation,  etc.) 
are  described  in  footnotes  to  the 
application  niunber.  Application 
numbers  with  the  suffix  "M"  denote  a 
modification  request.  These 
applications  have  been  separated  from 
the  new  applications  for  exemptions  to 
facilitate  processing. 

DATES:  Comments  must  be  received  on 
or  before  (15  days  after  publication). 


ADDRESS  COMMENTS  TO:  Records  Center, 
Research  and  Special  Programs, 
Administration,  U.S.  Department  of 
Transportation,  Washington,  DC  20590. 

"    Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
comments  is  desired,  include  a  self- 
addressed  stamped  postcard  showing 
the  exemption  niunber. 

FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  applications  are  available 
for  inspection  in  the  Records  Center, 
Nassif  Building,  400  7th  Street  SW., 
Washington,  DC  or  at  http:// 
dms.dot.gov. 

This  notice  of  receipt  of  applications 
for  modification  of  exemptions  is 
published  in  accordance  with  Part  107 
of  the  Federal  Hazardous  Materials 
Transportation  Law  (49  U.S.C.  5117(b); 
49  CFR  1.53(b)). 

Issued  in  Washington,  DC,  on  September 
13,  2002. 
R.  Ryan  Posten, 

Exemptions  Progmm  Officer,  Office  of 
Hazardous  Materials,  Exemptions  and 
Approvals. 


Application 

Docket  No. 

Applicant 

ModlflcatkHi  of 
exemption 

10798-M  

10850-M  

RSPA-98-4313 

RSPA-99-5050 

RSPA-02-12214 

RSPA-02-12926 

Arch  Chemicals,  Inc.,  Norwalk,  CT  (See  Footnote  1) 

Ashland,  Inc.,  Columbus,  OH  (See  Footnote  2)  

10798 
10850 

10867-M  

Pacific  Scientific,  Duarte,  CA  (See  Footnote  3) 

10867 

10880-M  

American  West  Explosives,  Inc.,  Springfield,  MO  (See  Footnote  4)  

10880 

11494-M  

Atlantic  Research  Corp  (Automotive  Products  Group),  Knoxville,  IN  (See  Footnote 

5). 
Atlantic  Research  Corp  (Automotive  Products  Group),  Knoxville,  TN  (See  Footnote 

6). 
OraSure  Technoloaies  Inc    Bethlehem  PA  (See  Footnote  7) 

11494 

12122-M  

12178-M 

12122 
12178 

12997-M 

Albemarie  Corporation,  Baton  Rouge,  LA  (See  Footnote  8)  

12997 

103015-M  

BOC  Gases,  Murray  Hill,  NJ  (See  Footnote  9) „.. 

13015 

^  To  modify  the  exemption  to  authorize  the  transportation  of  Division  5.1  and  additional  Class  8  and  Division  6.1  materials  in  DOT  Specifk:ation 
tank  cars. 

2  To  modify  the  exemption  to  authorize  the  transportation  of  additional  Class  3  materials  in  DOT  Specification  4BW  cyRnders. 

3  To  modify  the  exemption  to  authorize  a  change  to  the  mechanical  properties  of  the  material  by  allowing  for  stress  relief  and  hydrotest  fre- 
quency for  3  to  5  years  for  the  transportation  of  Division  2.2  materials  in  non-DOT  Sipedfication  cytirtders. 

*  To  modify  the  exemption  to  authorize  transportation  of  Division  1.1D,  1.4D,  1.4B,  1.4S  and  additional  1.5D  materials  in  reuseable  flexible  in- 
termediate bulk  containers. 

5  To  modify  the  exemption  to  authorize  the  elimination  of  the  flattening  test  requirement  on  non-DOT  specification  cylinders  transporting  Divi- 
sion 2.2  materials. 

6  To  modify  the  exemption  to  authorize  the  elimination  of  the  flattening  test  requirement  on  non-DOT  specification  cylinders  transporting  Divi- 
sion 2.2  materials. 

^  To  modify  the  exemption  to  authorize  expanding  tfie  distribution/sale  regk>n  for  export  of  the  DOT  Specification  2Q  container  containing  cer- 
tain Division  2.1  materials. 

8  To  modify  the  exemption  to  authorize  the  additional  of  a  Class  8  Packing  Group  II  material  transported  in  vented  intermediate  bulk  con- 
tainers. 

3  To  modify  the  exemption  to  authorize  latwl  collars  configured  with  cut-out  windows  and  implementation  of  quality  assurance  procedures  on 
cylinders  containing  Diviskin  2.1  and  2.2  materials. 
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[PR  Doc.  02-23838  Filed  9-18-02;  8:45  am) 
BHJJNQ  COM  4910-60-M 

DEPARTMENT  OF  TRANSPORTATION 

Roaearch  and  Spaclal  Program* 
Administration 

Offica  of  Hazardous  Matsriais  Safsty; 
Notica  of  Applications  for  ExampUons 

agency:  Research  and  Special  Programs 
Administration,  DOT. 
ACTION:  List  of  applicants  for 
exemptions. 

SUMMARY:  In  accordance  vn\h  the 
procedures  governing  the  application 
for,  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  part  107,  subpart  B),  notice  is 


hereby  given  that  the  OfBce  of 
Hazardous  Materials  Safety  has  received 
the  applications  desribed  herein.  Each 
mode  of  transportation  for  which  a 
particular  exemption  is  requested  is 
indicated  by  a  number  in  the  "Nature  of 
Application"  portion  of  the  table  below 
as  follows:  1 — ^Motor  vehicle,  2 — Rail 
freight,  3 — Cargo  vessel,  4 — Cargo 
aircraft  only.  5 — ^Passenger-carrying 
aircraft. 

DATES:  Comments  must  be  received  on 
or  before  October  21,  2O02. 

ADDRESSES:  Records  Center,  Research 
and  Special  Programs,  Administration, 
U.S.  Department  of  Transportation, 
Washington,  DC  20590. 

Comments  should  refer  to  the 
application  niunber  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
comments  is  desired,  include  a  self- 


addressed  stamped  postcard  showing 
the  exemption  application  number. 

FOR  FURTHER  INFORMATION  CONTACT: 

Copies  of  the  applications  (See  Docket 
Number)  are  available  for  inspection  at 
the  New  Docket  Management  Facility, 
Pub.  L.  401,  at  the  U.S.  Department  of 
Transportation,  Nassif  Building,  400  7th 
Street,  SW.,  Washington,  DC  20590  or  at 
http://dms.dot.gov. 

This  notice  of  receipt  of  applications 
for  new  exemptions  is  published  in 
accordance  with  Part  107  of  the  Federal 
hazardous  materials  transportation  law 
(49  U.S.C.  5117(b);  49  CFR  1.53(b)). 

Issued  in  Washington,  DC,  on  September 
13,  2002. 
R.  Ryan  Posten, 

Exemptions  Program  Officer,  Office  of 
Hazardous  Materials  Exemptions  and 
Approvals. 


Applicatkm 
No. 


13104-N 


1310&-N 


13106-W 


13107-N 


13109-N 


13110-N 


13111-N 


13112-4* 


13114-N 


13116-N 


Docket  No. 


RSPA-02-13279 


RSPA-02-13278 


RSPA-02-13280 


RSPA-02-13276 


13117-N 


RSPA-02-13281 


RSPA-02-13282 


RSPA-02-13284 


RSPA-02-13286 


RSPA-02-13303 


RSPA-^-13306 


Applk:ant 


Consumers  Energy  Cor- 
poration, Charievoix, 
Ml. 

T.LC.C.I,  Inc.,  Nashville, 
TN. 


Air  Products  &  Chemi- 
cals, Inc.,  Atlentown, 
PA. 

Sensors,  Inc.,  Saline,  Ml 


RSPA-02-133Cr7 


Canberra  Industries,  Inc., 
Meriden,  CN. 


Praxair,  Inc..  Danbury, 
CT. 


Fisher  Scientific  Chem- 
ical Division,  Fair 
Lawn,  NJ. 

Conax  Ftorida  Corpora- 
tion St.  Petersburg,  FL 


Eagle  Window  &  Door, 
Inc.  Dubuque,  lA. 


Chromatography  Re- 
search Supplies,  Inc., 
Louisville.  KY. 


TEN-Packaging  Serv- 
Kes,  Newport,  MN. 


Regulatk>n(s)  affected 


49  CFR  173.403, 
173.427. 


49  CFR  173.22a. 
173.304. 


49  CFR 
1 73.301  (d)(a)&(2). 

49  CFR  172  Subparts 
C&G. 


49  CFR  173.302.  175.3 


49  CFR  173.242 


49CFR173.158(f)7(h) 


49  CFR  173.302,  175.3 


49  CFR  172.202-204 


49  CFR  173.151(b) 


Nature  of  exemptk>n  ti^ereof 


49  CFR  173.21(1) 


To  authorize  the  transportation  in  commerce  of  a 
large  component  of  an  unpackaged  surface  con- 
taminated object  (SCO)  used  for  transporting 
Class  7  radioactive  materials  (Modes  1 .  2) 

To  authorize  the  manufacture,  marit,  sale,  and  use 
of  non-DOT  specification  cylinders  for  use  in 
transporting  Division  2.1  materials,  (modes  1,  2, 
3,4) 

To  autiTorize  tt>e  transportation  in  comnwrce  of  hy- 
drogen and  nitrogen  gas  mixtures  in  manifolded 
IX)T-Specification  cylinders  (modes  1 ,  3) 

To  auttiorize  the  transportation  in  commerce  of 
specially  devices  containing  a  DOT  Specification 
3AL1800  cylinder  containing  flammable  com- 
pressed gas  utilizing  a  small  hydrogen/helium 
flame  without  required  shipping  papers,  (mode 

1) 

To  authorize  the  manufacture,  martting,  sale  and 
use  of  non-DOT  specification  containers  de- 
scribed as  hennetically-sealed  electron  tube  de- 
vices for  use  in  transporting  Division  2.2  haz- 
ardous matelals.  (nf)odes  1 ,  4,  5) 

To  authorize  the  transportation  in  commerce  of 
non-DOT  specification  bulk  packaging  for  use  in 
transporting  metal,  catalyst,  dry,  Division  4.2. 
(modes  1 , 3) 

To  authorize  the  transportation  in  comnr)erce  of 
70%  nitric  acid.  Class  8,  In  certain  single  and 
combination  packagings  which  is  currently  tor- 
bidden,  (modes  1 ,  2,  3,  4) 

To  authorize  the  manufacture,  mark,  sale  and  use 
of  non-DOT  specification  non-reusable  cylinders 
conforming  with  all  regulations  simkjiar  to  DOT 
specification  39  cylinder  for  use  in  transporting 
Division  2.2  nrwterial.  (modes  1,  2,  3,  4,  5) 

To  authorize  the  transportation  in  commerce  of 
non-bulk  containers  of  paint  to  be  transported 
within  the  facility  without  required  shipping  pa- 
pers, (mode  1) 

To  authorize  the  transportation  In  commerce  of 
gas  filters  containing  limited  quantities  of  haz- 
ardous materials  classed  as  self-heating  solid, 
inorganic,  n.o.s.  to  be  transported  under  the  lim- 
ited quantity  provisions  as  Division  4.1  without 
required  labelling  or  placarding,  (modes  1.  4,  5) 

To  authorize  the  examinatwn  of  cigarette  lighters 
and  their  Inner  packagings.  (mode  1) 
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Application 
No. 

Docket  No. 

Applicant 

Regulation(s)  affected 

Nature  of  exemption  thereof 

13118-N  

RSPA-02-13305 

Greif  Bros.  Corporation, 
Delaware,  OH. 

49  CFR  178.503<a)(10)  .. 

To  autfiorize  ttie  one-tlnie  transportation  In  conrt- 
merce  of  UN1A2  drums  with  altemative  mark- 
ings for  use  in  transporting  Division  4.2  fiaz- 
ardous  materials,  (mode  1) 
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Correction  Notice:  The  new 
exemption  notice  published  in  the 
Federal  Register/Vol.  67,  No.  166, 
Tuesday,  August  27,  2002;  page  55061 
should  have  appeared  as  Docket  No. 
13088-N;  RSPA-2003-13402  applicant 
Electron  Transfer  Technologies  instead 
of  Air  Products.      | 

[FR  Doc.  02-23839  Filed  9-18-02;  8:45  am] 
BIUMQ  COOE  4910-aO-M 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Financ*  Docket  No.  34110] 

Montraal,  Maine  &  Atlantic  Railway 
LLC— Acquisition  and  Operation 
Exemption— Bangor  &  Aroostooit 
Railroad  Company,  Canadian 
American  Railroad  Company,  The 
Northern  Vermont  Railroad  Company 
Incorporated,  Newport  &  Richford 
Railroad  Company  and  Van  Buren 
Bridge  Company 

Montreal,  Maine  &  Atlantic  Railway 
LLC  (MMA),  a  noncarrier,  has  filed  a 
notice  of  exemption  under  49  CFR 
1150.31  to  acquire  and  operate,  certain 
rail  lines  and  other  assets  of  Bangor  & 
Aroostook  Railroad  Company  (BAR), 
Canadian  American  Railroad  Company 
(CDAC),  The  NorUiem  Vermont 
Railroad  Company  Incorporated  (NVT), 
Newport  &  Richford  Railroad  Company 
(N&R),  and  Van  Buren  Bridge  Company 
(VBB),  (collectively,  the  BAR  system 
assets),  totaling  approximately  518.48 
miles  of  rail  lines  located  in  Maine  and 
Vermont.  1 

MMA  will  acquire  and  operate  the 
following  rail  lines: 

BAR'S  (a)  Searsport,  Millinocket,  and 
Madawaska  Subdivisions  between 
milepost  0.0  at  Searsport,  ME,  and 
milepost  264.1  at  Madawaska,  ME;  (b) 
Van  Buren  Subdivision  between 
milepost  0.0  at  Madawaska,  and 
milepost  24.74  at  Van  Buren,  ME;  (c) 
Presque  Isle  Subdivision  between 
milepost  0.0  at  Squa  Pan,  ME,  and 


milepost  25.30  at  Presque  Isle,  ME;  (d) 
Limestone  Subdivision  between 
milepost  0.0  at  Presque  Isle,  and 
milepost  30.36  at  Limestone,  ME;  (e) 
Fort  Fairfield  Snbdivision  between 
milepost  0.0  at  Presque  Isle,  and 
milepost  18.64  at  Fort  Fairfield,  MEr  (f) 
Hotilton  Subdivision  between  milepost 
0.0  at  Oakfield.  ME,  and  milepost  18.40 
at  Houlton,  ME;  (g)  East  Millinocket 
Subdivision  between  milepost  0.0  at 
Millinocket,  ME,  and  milepost  7.55  at  E. 
Millinocket,  ME;  and  (h)  K.I. 
Subdivision  between  milepost  0.0  at 
Brownville,  ME,  and  milepost  4.0  at 
Brownville  Jet.  ME; 

CDAC's  Moosehead  Subdivision 
between  milepost  0.0  at  Brownville  Jet., 
and  milepost  101.90  at  the  United 
States-Canadian  border  crossing; 

NVT  and  N&R's  rail  lines:  (a)  Between 
the  United  States-Canadian  border 
crossing  at  milepost  26.25  and  milepost 
32.63  of  the  Newport  Subdivision  near 
Richford,  VT;  (b)  between  milepost 
43.32  at  the  United  States-Canadian 
border  crossing  and  milepost  58.4  at  the 
end  of  the  Newport  Subdivision,  in 
Newport,  VT;  and  (c)  between  milepost 
0.0  at  Newport,  and  milepost  2.0  of  the 
Ljmdonville  Subdivision,  near  Newport; 
and 

VBB's  rail  line  between  the 
connection  with  BAR  and  the 
International  Boundary  Line  in  the 
center  of  the  Van  Biu«n  Bridge  at  the 
United  States-Canadian  border.^ 

MMA  indicates  that  it  intends  to 
consiunmate  the  transaction  as  soon  as 
possible  following  the  Court's  approval 
of  its  agreement  with  the  Trustee.^  The 
earliest  the  transaction  could  have  been 
consummated  was  September  3,  2002, 
the  effective  date  of  the  exemption  (7 
days  after  the  exemption  was  filed). 

Because  the  projected  revenues  of  the 
rail  lines  to  be  operated  will  exceed  $5 
million,  MMA  certified  to  the  Board  on 
Jime  12,  2002,  that  the  required  notice 
of  its  rail  line  acquisition  and  operation 
was  posted  at  the  workplace  of  the 
employees  of  affected  lines  and  was 


served  on  the  national  offices  of  all 
labor  unions  with  employees  on  the 
affected  lines.  See  49  CFR  1150.35(a). 
referring  to  49  CFR  1150.32(e).'» 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  imder  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  does  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34110,  must  be  filed  with 
the  Surface  Transportation  Board,  1925 
K  Street  NW.,  Washington,  DC  20423- 
0001.  In  addition,  one  copy  of  each 
pleading  must  be  served  on  Michael  L. 
Rosenthal,  Covington  &  Btuling,  1201 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20006-2401.5 

Board  decisions  and  notices  are 
available  on  our  Web  site  at 
lVlWV.SrB.DOT.GOV. 

Decided:  September  11,  2002. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 

[FR  Doc.  02-23697  Filed  9-18-02;  8:45  am] 
BILUNG  COOE  491S-00-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  0MB  Review; 
Comment  Request 

September  12,  2002. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  Usted.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 


'On  August  15.  2001,  an  involuntary  petition  for 
bankruptcy  under  Chapter  1 1  of  the  Bankruptcy  Act 
was  hied  against  BAR  before  the  United  States 
Bankruptcy  Court  for  the  District  of  Maine  (Court). 
Subsequently.  CDAC.  NVT.  N&R  and  VBB  filed 
voluntary  petitions  for  bankruptcy  under  Chapter 
1 1  before  the  Court. 


^  MMA  states  that  it  also  intends  to  acquire  lines 
and  assets  of  CDAC,  VBB  and  the  Canadian  Trustee 
for  the  Quebec  Southern  Railway  Company,  Ltd. 
that  are  part  of  the  BAR  system  but  are  located  in 
Canada  and  are  not  subject  to  Board  jurisdiction. 

^  MMT  indicates  that  it  expected  to  submit  the 
agreement  to  the  Court  for  approval  on  or  about 
August  31.2002. 


*  MMT  had  originally  serVed  and  posted  notice  of 
its  intent  on  November  5,  2001.  However,  in  light 
of  the  subsequent  bankruptcy  of  the  carriers  to  be 
acquired,  MMT  served  and  posted  a  revised  notice 
of  intent. 

*The  State  of  Vermont's  Agency  of 
Transportation  has  entered  an  appearance,  and  E.I. 
Dupont  De  Nemours  and  Company  (Dupont)  has 
filed  a  petition  for  leave  to  intervene,  expressing 
concerns  about  MMA's  financial  viability.  Dupont's 
petition  to  intervene  will  be  granted. 


and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington.  DC  20220. 
Dates:  Written  comments  should  be 
received  on  or  before  October  21,  2002 
to  be  assured  of  consideration. 

Internal  Revenue  Service  (RS) 

OMB  Number:  1545-1027. 

Form  Number:  IRS  Form  1120-PC. 

Type  of  Review:  Revision. 

Title:  U.S.  Property  and  Casualty 
Insurance  Company  Income  Tax  Return. 

Description:  Property  and  casualty 
insurance  companies  are  required  to  file 
an  annual  return  of  income  and  pay  the 
tax  due.  The  data  is  used  to  insure  that 
companies  have  correctly  reported 
income  and  paid  the  correct  tax. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  2,200. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping— 93  hr.,  59  min. 
Learning  about  the  law  or  the  form — 34 

hr.,  25  min. 
Preparing  the  form — 57  hr.,  57  min. 
Copying,  assembling,  and  sending  the 

form  to  the  IRS — 5  hr.,  54  min. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  422,950  hours. 

OMB  Number:  1545-1028. 

Regulation  Project  Number:  INTL- 
941-86  NPRM  and  INTL-655-87 
Temporary. 

Type  of  Review:  Extension. 

Title:  Passive  Foreign  Investment 
Companies. 

Description:  These  regulations  specify 
how  U.S.  persons  who  are  shareholders 
of  passive  foreign  investment  companies 
(PFICs)  make  elections  with  respect  to 
their  PFIC  stock. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
275.000. 

Estimated  Burden  Hours  Per 
Respondent:  25  minutes. 

Frequency  of  Response:  Annually, 
Other  (one-time  only). 

Estimated  Total  Reporting  Burden: 
112,500  hours. 

OMB  Number:  1545-1424. 

Form  Number:  IRS  Form  1099-C. 

Type  of  Review:  Extension. 

Title:  Cancellation  of  Debt. 

Description:  Form  1099-C  is  used  for 
reporting  canceled  debt,  as  required  by 
section  6050P  of  the  Internal  Revenue 
Code.  It  is  used  to  verify  that  debtors  are 
correctly  reporting  their  income. 

Respondents:  Business  or  other  for- 
profit.  Not-for-profit  institutions, 
Fedwal  Government. 


Estimated  Number  of  Respondents: 
647,993. 

Estimated  Burden  Hours  Per 
Respondent:  10  minutes. 

Frequency  of  Response:  Monthly, 
Annually. 

Estimated  Total  Reporting  Burden: 
110,159  hours. 

OMB  Number:  1545-1661. 

Regulation  Project  Number:  REG- 
106010-98  Final. 

TVpe  of  Review:  Extension. 

TiUe:  Qualified  Lessee  Construction 
Allowances  for  Short-term  Leases. 

Description:  The  regulations  provide 
guidance  with  respect  to  §  110,  which 
provides  a  safe  harbor  whereby  it  will 
be  assiuned  that  a  construction 
allowance  provided  by  a  lessor  to  a 
lessee  is  used  to  construct  or  improve 
lessor  property  when  long-term  property 
is  constructed  or  improved  and  used 
pursuant  to  a  short-term  lease.  The 
regidations  also  provide  a  reporting 
requirement  that  ensures  that  both  the 
lessee  and  lessor  consistently  treat  the 
property  subject  to  the  construction 
allowance  as  a  nonresidential  real 
property  owned  by  the  lessor. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
10,000. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour. 

mquency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
10,000  hours. 

OMB  Number:  1545-1793. 

Revenue  Procedure  Number:  Revenue 
Procedure  2002-43. 

Type  of  Review:  Extension. 

Title:  Determination  of  Substitute 
Agent  for  a  Consolidated  Group. 

Description:  The  information  is 
needed  in  order  for  (i)  a  terminating 
common  parent  of  a  consolidated  group 
to  notify  the  IRS  that  it  will  terminate 
and  to  designate  another  corporation  to 
be  the  group's  substitute  agent,  pursuant 
to  Treasury  Regulation  §  1.1502-77(d){l) 
or  §  1.1502-77A(d);  (ii)  the  remaining 
members  of  a  consolidated  group  to 
designate  a  substitute  agent  pursuant  to 
S  1.1502-77A(d):  (iii)  the  default 
substitute  agent  to  notify  the  IRS  that  it 
is  the  defoult  substitute  agent  pursuant 
to  §  1.1502-77(d)(2);  or  (iv)  requests  by 
a  member  of  the  group  for  the  IRS  to 
designate  a  substitute  ag^nt  or  replace  a 
previously  designated  substitute  agent. 
The  IRS  will  use  the  information  to 
determine  whether  to  approve  the 
designation  (if  approval  is  required),  to 
designate  a  substitute  agent,  or  to 
replace  a  substitute  agent,  and  to  change 
the  IRS's  records  to  reflect  the  name  and 
other  information  about  the  substitute 
agent. 


Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
200. 

Estimated  Burden  Hours  Per 
Respondent:  2  hours. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
400  hours. 

Clearance  Officer:  Glenn  Kirkland, 
(202)  622-3428,  Internal  Revenue 
Service,  Room  6411-03, 1111 
Constitution  Avenue.  NW.,  Washington. 
DC  20224. 

OMB  Reviewer:  Joseph  F.  Lackey.  Jr., 
(202)  395-7316,  Office  of  Management 
and  Budget,  Room  10235.  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Loia  K.  Holland, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  02-23781  Filed  9-18-02;  8:45  am] 
MJJNQ  COM  400-01-^ 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Rsvisw; 
Commsnt  RsQusst 

September  12.  2002. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(8)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995. 
Puolic  Law  104-13.  Copies  of  the 
8ubmission(8)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York. 
Avenue,  NW..  Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  October  21,  2002 
to  be  assured  of  consideration. 

IntBmal  Revenue  Senrioe 

OMB  Number:  1545-1150. 

Fonn  Number:  IRS  Form  990-^Z. 

Type  of  Review:  Extension. 

Tiue:  Short  Form  Return  of 
Oivanization  Exempt  from  Income  Tax. 

Description:  Form  990-EZ  is  needed 
to  determine  that  the  Internal  Revenue 
Code  section  501(a)  tax-exempt 
organizations  fulfill  the  operating 
conditions  within  the  limitations  of 
their  tax  exemption.  IRS  uses  the 
information  from  this  form  to  determine 
if  the  filers  are  operating  within  the 
rules  of  their  exemption. 

Respondents:  Not-for-profit 
institutions. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  124,164. 
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Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Form/schedule 

Recordkeeeping 

Learning  about  the  law  or 
the  form 

Preparing  the  form 

Copying,  assembling,  and 

sending  the  form  to  the 

IRS 

990      

98  hr.,  17  min  

28  hr.,  56  min  

50  hr    13  min     

15  hr..  10  min 

11  hr,  39  min 

9  hr..  26  min 

21  hr,  10  min -„ 

14  hr,  30  min 

10  hr,  40  min 

1  hr..  31  min 

1  hr,  4  min. 

990-EZ 

Schedule  A  (990  or  990- 
EZ). 

Schedule  B  (990,  990-EZ 
or990-PF). 

32  min. 
0 

4  hr   46  min 

1  hr.  23  min 

0 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  6.909,598  hours. 

Clearance  Officer:  Glenn  Kirkland. 
(202)  622-3428.  Internal  Revenue 
Service,  Room  6411-03. 1111 
Constitution  Avenue.  NW.,  Washington, 
DC  20224. 

OhfB  Reviewer:  Joseph  F.  Lackey, 
(202)  395-7316,  Office  of  Management 
and  Budget,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Mary  A.  Able,  ^ 

Departmental  Reports  Management  Officer. 
(FR  Doc.  02-23782  Filed  9-18-02;  8:45  am] 
BILUNQ  CODE  4S30-01-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms  | 

Proposed  Collection;  Comment 
Request  j 

action:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Uw  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 
soliciting  comments  concerning  the 
Excise  Tax  Return — ^Alcohol  and 
Tobacco. 

DATES:  Written  conmients  should  be 
received  on  or  before  November  18, 
2002  to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  Linda  Barnes,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8930. 


FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  fonn(s)  and  instructions 
should  be  directed  to  Wanda  Burggraff, 
Revenue  Operations  Branch,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8198. 
SUPPLEMENTARY  INFORMATION: 

Title:  Excise  Tax  Retiim— Alcohol  and 
Tobacco. 

OHIB  Number:  1512-0467. 

Form  Number:  ATF  F  5000.24. 

Abstract:  ATF  is  responsible  for  the 
collection  of  the  excise  taxes  on 
distilled  spirits,  wine,  beer,  cigars 
cigarettes,  chewing  tobacco,  snuff,  and 
cigarette  papers  and  tubes  imposed  by 
Chapters  51  and  52  of  Title  26  of  the 
United  States  Code.  The  information 
requested  on  the  form  is  necessary  to 
establish  the  taxpayers's  identity,  the 
amoimt  and  type  of  taxes  due,  and  the 
amount  of  payments  made. 

Current  Actions:  ATF  F  5000.24  has 
been  revised  in  the  plain  language 
format.  The  form  is  more  user-friendly 
and  is  organized  in  a  logical  manner 
that  is  clearly  written  in  a  visually 
appealing  style.  The  instructions  have 
been  changed  from  a  numeric  system  to 
an  alphabetical  system.  Several 
instructions  have  been  consolidated  into 
a  chart  format  for  easier  reference.' 

Type  of  Review:  Revision. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
2,800. 

Estimated  Total  Aimual  Burden 
Hours:  35,280. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  0MB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  acairacy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 


quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

~  Dated:  September  11.  2002. 

William  T.  Earle, 

Assistant  Director  (Management)  CFO. 

(FR  Doc.  02-23750  Filed  9-18-02;  8:45  am] 

BttJJNG  CODE  4S10-31-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Rrearms 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 
soliciting  comments  concerning  the 
Excise  Tax  Retiun — ^Alcohol  and 
Tobacco  (Puerto  Rico). 
DATES:  Written  comments  should  be 
received  on  or  before  November  18, 
2002  to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  vnitten  comments 
to  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  Linda  Barnes,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
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copies  of  the  fonn(s)  and  instructions 
should  be  directed  to  Wanda  Burggraff, 
Revenue  Operations  Branch,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8198. 

SUPPLEMENTARY  INFORMATION: 

Title:  Excise  Tax  Return — Alcohol  and 
Tobacco  (Puerto  Rico). 

Ohm  Number:  1512-0497. 

Form  Number:  ATF  F  5000.25. 

Abstract:  Businesses  in  Puerto  Rico 
report  their  Federal  excise  tax  liability 
on  distilled  spirits,  wine,  beer,  tobacco 
products,  cigarette  papers  and  tubes  on 
ATF  F  5000.25.  ATF  uses  this  form  to 
identify  the  taxpayer  and  to  determine 
the  amount  and  type  of  taxes  due  and 
paid. 

Current  Actions:  ATF  F  5000.25  has 
been  revised  in  the  plain  language 
format.  The  form  is  more  user-friendly 
and  is  organized  in  a  logical  manner 
that  is  clearly  written  in  a  visually 
appealing  style.  The  instructions  have 
been  changed  from  a  mmieric  system  to 
an  alphabetical  system.  Several 
instructions  have  been  consolidated  into 
a  chart  format  for  esisier  reference. 

Type  of  Review:  Revision. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
30. 

Estimated  Total  Annual  Burden 
Hours:  130. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
throiigh  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  September  11.  2002. 
William  T.  Earle, 

Assistant  Director  (Management)  CFO. 
[FR  Doc.  02-23751  Filed  9-18-02;  8:45  am] 
MUMQ  COM  4aiO-31-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol.  Tobacco  and 
Firaams 

Propoaad  Collaction;  Comment 
Raqueat 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 
soliciting  comments  concerning  the 
Certification  of  Secure  Gun  Storage  or 
Safety  Devices. 

DATES:  Written  comments  should  be 
received  on  or  before  November  18, 
2002  to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  Linda  Barnes,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226.  (202)  927-«930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(8)  and  instructions 
should  be  directed  to  Charles  Bartlett, 
National  Licensing  Center,  Atlanta, 
Georgia  30301,  (404)  679-5040. 
SUPPLEMENTARY  INFORMATION: 

Title:  Certification  of  Secure  Gun 
Storage  or  Safety  Devices. 

OMB  Number:  1512-0551. 

Fonn  Number:  ATF  F  5300.42. 

Abstract:  The  requested  information 
on  ATF  5300.42  will  be  used  to  ensure 
that  applicants  for  a  Federal  firearms 
license  are  in  compliance  with  the 
requirements  pertaining  to  the 
availability  of  secure  gun  storage  or 
safety  devices. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

Type  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
31,000. 

Estimated  Total  Annual  Burden 
Hours:  600. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  smnmarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 


public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility: 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  September  1 1 .  2002 . 
WiUiamT.  Earle, 

Assistant  Director  (Management)  CFO. 
(FR  Doc.  02-23752  Filed  9-18-02;  8:45  am] 
MLUNO  COM  4ai0-41-^ 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Hraarms 

f*ropoaad  Collection;  Commsnt 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  reqtiired  by  the 
Paperwork  Reducidon  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Ciurently,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 
soliciting  comments  concerning  the 
Open  Letter  to  Federal  Firearms 
Licensees. 

DATES:  Written  comments  should  be 
received  on  or  before  NovembOT  18, 
2002  to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  Linda  Barnes.  650 
Massachusetts  Avenue.  NW., 
Washington,  DC  20226,  (202)  927-8930. 
FOR  FURTHER  INFORMATION  (X>NTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Vivian  Pena, 
Firearms  Programs  Division,  650 
Massachusetts  Avenue,  NW.. 
Washington,  DC  20226,  (202)  927-7770. 
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SUPPLEMENTARY  INFORMATION: 

Title:  Open  Letter  to  Federal  Firearms 
Licensees. 

OMB  Number:  1512-0552. 

Abstract:  The  FBI  has  informed  ATF 
that  thousands  of  licensees  have  failed 
to  enroll  with  them  to  conduct  a 
national  instant  criminal  background 
check  system  (NICS).  The  Open  Letter  to 
Federal  Firearms  Licensees  informs  the 
non-enrolled  licensees  that  they  caimot 
transfer  a  firearm  to  a  nonlicensed 
individual  without  first  contacting  the 
FBI  and  conducting  a  NICS  check. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

Type  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
18,000. 

Estimated  Total  Annual  Burden 
Hours:  306. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  piu'chase  of  services 
to  provide  information. 

Dated:  September  11.  2002. 
William  T.  Earle, 

Assistant  Director  (Management)  CFO. 
[FR  Doc.  02-23753  Filed  9-18-02;  8:45  am) 
BHJJNG  COM  4S10-31-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS        I 

Advisory  Committee  on  Fonner 
Prisoners  of  War,  Notice  of  Meeting 

The  Department  of  Veterans  Affairs 
(VA)  gives  notice  under  Public  Law  92- 


463  (Federal  Advisory  Committee  Act) 
that  a  meeting  of  the  Advisory 
Committee  on  Former  Prisoners  of  War 
(POW)  will  be  held  on  October  7-9, 
2002,  at  the  Veterans  Affairs  Medical 
Center,  4150  Clement  Street,  San 
Francisco,  CA  94121.  Each  day  the 
meeting  will  convene  at  9  a.m.  and  end 
at  4:30  p.m.  The  meeting  is  open  to  the 
public. 

The  purpose  of  the  Committee  is  to 
advise  the  Secretary  of  Veterans  Affairs 
on  the  administration  of  benefits  under 
Title  38,  United  States  Code,  for 
veterans  who  are  former  prisoners  of 
war,  and  to  make  recommendations  on 
the  needs  of  such  veterans  for 
compensation,  health  care  and 
rehabilitation. 

The  agenda  for  October  7  will  begin 
with  an  introduction  of  Committee 
members  and  dignitaries,  a  review  of 
Conunittee  reports,  an  update  of 
activities  since  the  last  meeting,  and  a 
period  for  POW  veterans  and/or  the 
public  to  address  the  Committee.  The 
Committee  will  also  discuss  future 
plans  for  the  VA  POW  Learning 
Seminars,  and  conclude  with  a  report 
from  the  Expert  Medical  Panel  on 
Presumptive  Conditions.  The  agenda  on 
October  8  will  include  a  report  on  VA's 
Compensation  and  Pension  Service 
programs  in  progress,  and  a  report  on 
the  activities  of  the  Veterans  Health 
Administration.  VA  will  also  present  to 
the  Committee  a  proposal  to  establish 
POW  Regional  Compensation 
Examination  Units  in  ten  to  twelve 
Regioned  Offices,  modeled  after  the 
Seattle  and  Jackson  paradigms.  The 
committee  will  also  take  up 
consideration  of  priority  for  POWs  in 
Long-Term  Health  Care  programs,  and 
hear  a  report  bom  the  National  Institute 
of  Health  Agency  Follow-up  on 
Morbidity  and  Mortality  in  Heart 
EKsease  and  Stroke  among  former 
POWs.  The  session  will  conclude  with 
a  report  from  the  Robert  E.  Mitchell 
Center  for  Prisoner  of  War  Studies, 
followed  by  a  general  discussion.  On 
October  9,  the  Committee's  Medical  and 
Administrative  subcommittees  will 
break  out  to  discuss  their  activities  and 
report  back  to  the  Committee. 
Additionally,  the  Committee  will  review 
and  analyze  the  conunents  discussed 
throughout  the  meeting  for  the  purpose 
of  assisting  and  compiling  a  final  report 
to  be  sent  to  the  Secretary. 

Members  of  the  public  may  direct 
questions  or  submit  prepared  statements 
for  review  by  the  Committee  in  advance 


of  the  meeting,  in  writing  only,  to  Mr. 
Ronald  J.  Henke,  Director, 
Compensation  and  Pension  Service  (21), 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue,  NW.,  Washington,  DC 
20420.  A  report  of  the  meeting  and 
roster  of  Committee  members  may  be 
obtained  from  Mr.  Henke. 

Dated:  September  12,  2002. 

By  Direction  of  the  Secretary. 
Ronald  R.  Aiunent, 
Deputy  Chief  of  Staff. 

[FR  Doc.  02-23786  Filed  9-18-02;  8:45  am) 
BRJJNG  CODE  8320-01-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Geriatrics  and  Gerontology  Advisory 
Committee;  Notice  of  IMeeting 

The  Department  of  Veterans  Affairs 
(VA)  gives  notice  under  Public  Law  92- 
463  (Federal  Advisory  Committee  Act) 
that  a  meeting  of  the  Geriatrics  and 
Gerontology  Advisory  Committee 
(GGAC)  will  be  held  on  Tuesday, 
September  24,  2002,  at  the  Department 
of  Veterans  Affairs  Central  Office,  810 
Vermont  Avenue,  NW.,  Room  528, 
Washington,  DC.  The  meeting  will 
convene  at  8:30  a.m.  and  conclude  at  5 
p.m.  The  meeting  is  open  to  the  public. 

The  purpose  of  the  Committee  is  to 
provide  advice  on  VA  issues  related  to 
geriatrics  and  gerontology  thereby 
enhancing  services  and  programs 
available  to  aging  veterans. 

The  topics  to  be  presented/discussed 
include: 

•  Site  visit  to  Geriatric  Research, 
Education,  and  Clinical  Centers 
(GRECCS) 

•  Update  on  current  issues  of  the 
Millenniimi  Act 

•  Geriatrics  and  Extended  Care 
Initiatives 

•  Status  of  Geriatric  Fellowship 
Program 

•  Update  on  Aging  Research  in  VA 

Individuals  who  wish  to  attend  the 
meeting  should  contact  Ms.  Jacqueline 
Holmes,  Staff  Assistant,  Geriatrics  and 
Extended  Care  Strategic  Healthcare 
Group,  at  (202)  273-8539. 

Dated:  September  12,  2002. 

By  Direction  of  the  Secretary. 
Ronald  R.  Aument, 
Deputy  Chief  of  Staff. 

[FR  Doc.  02-23785  Filed  9-18-02;  8:45  am] 
BILLING  CODE  8320-01-M 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  593 

[Doclwt  No.  NHTSA-2002-13349] 

RIN  2127-Ar79 


List  of  Nonconforming  Vehicles 
Decided  To  Be  Eligible  for  Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  document  revises  the  list 
of  vehicles  not  originally  manufactured 
to  conform  to  the  Federal  motor  vehicle 
safety  standards  that  NHTSA  has 
decided  to  be  eligible  for  importation. 
This  list  is  contained  in  an  appendix  to 
the  agency's  regulations  that  prescribe 
procedures  for  import  eligibility 
decisions.  The  revised  list  includes  all 
vehicles  that  NHTSA  has  decided  to  be 
eligible  for  importation  since  October  1, 
2001.  NHTSA  is  required  by  statute  to 
publish  this  list  annually  in  the  Federal 
Register. 

EFFECTIVE  DATE:  September  19,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Luke  Loy,  Office  of  Vehicle  Safety 
Compliance,  NHTSA  (202-366-5308). 
SUPPLEMENTARY  INFORMATION:  Under  49 
U.S.C.  30141(a)(1)(A),  a  motor  vehicle 
that  was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  unless 
NHTSA  has  decided  that  the  motor 
vehicle  is  substantially  similar  to  a 
motor  vehicle  originally  manufactured 
for  importation  into  and  sale  in  the 
United  States,  certified  under  49  U.S.C. 
30115,  and  of  the  same  model  year  as 
the  model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards.  Where  there  is  no 
substantially  similar  U.S.-certified 
motor  vehicle,  49  U.S.C.  30141(a)(1)(B) 
permits  a  nonconforming  motor  vehicle 
to  be  admitted  into  the  United  States  if 
its  safety  features  comply  with,  or  are 
capable  of  being  altered  to  comply  with, 
all  applicable  Federal  motor  vehicle 
safety  standards  based  on  destructive 
test  data  or  such  other  evidence  £is  the 
Secretary  of  Transportation  decides  to 
be  adequate. 

Under  49  U.S.C.  30141(a)(1),  import 
eligibility  decisions  may  be  made  "on 
the  initiative  of  the  Secretary  of 
Transportation  or  on  petition  of  a 
manufecturer  or  importer  registered 
under  [49  U.S.C.  30141  (c)]."  The 


Secretary's  authority  to  make  these 
decisions  has  been  delegated  to  NHTSA. 
The  agency  publishes  notice  of 
eligibility  decisions  as  they  are  made. 

Under  49  U.S.C.  30141(b)(2),  a  list  of 
all  vehicles  for  which  import  eligibihty 
decisions  have  been  made  must  be 
published  annually  in  the  Federal 
Register.  On  October  1, 1996,  NHTSA 
added  the  list  as  an  appendix  to  49  CFR 
part  593,  the  regulations  that  establish 
procediues  for  import  eligibility 
decisions  (61  FR  51242).  As  described 
in  the  notice,  NHTSA  took  that  action 
to  ensure  that  the  list  is  more  widely 
disseminated  to  government  personnel 
who  oversee  vehicle  imports  and  to 
interested  members  of  the  public.  See  61 
FR  51242-43.  hi  the  notice,  NHTSA 
expressed  its  intention  to  annually 
revise  the  list  as  published  in  the 
appendix  to  include  any  additional 
vehicles  decided  by  the  agency  to  be 
eligible  for  importation  since  the  list 
was  last  pubhshed.  See  61  FR  51243. 
The  agency  stated  that  issuance  of  the 
document  annoimcing  these  revisions 
will  fulfill  the  annual  publication 
requirements  of  49  U.S.C.  "  30141(b)(2). 
Ibid. 

Rulemaking  Analyses  and  Notices 

1.  Executive  Order  12866  (Federal 
Regulatory  Planning  and  Review)  and 
DOT  Regulatory  Policies  and  Procedures 

This  rulemaking  action  was  not 
reviewed  under  E.0. 12866.  NHTSA  has 
analyzed  this  rulemaking  action  and 
determined  that  it  is  not  "significant" 
within  the  meaning  of  the  Department 
of  Transportation's  regulatory  policies 
and  procediu^s. 

2.  Regulatory  Flexibility  Act 

In  accordance  with  the  Regulatory 
Flexibility  Act.  NHTSA  has  evaluated 
the  effects  of  this  action  on  small 
entities.  Based  upon  this  evaluation,  I 
certify  that  the  revisions  resulting  from 
this  rulemaking  will  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 
Accordingly,  the  agency  has  not 
prepared  a  regulatory  flexibility 
analysis. 

Because  this  rulemaking  does  not 
impose  any  regulatory  requirements,  but 
merely  furnishes  information  by 
revising  the  list  in  the  Code  of  Federal 
Regulations  of  vehicles  for  which 
import  eligibility  decisions  have  been 
made,  it  has  no  economic  impact. 

3.  Executive  Order  12612  (Federalism) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 


this  rule  does  not  have  sufficient 
Federalism  implications  to  warrant 
preparation  of  a  Federalism  Assessment. 
No  State  laws  will  be  affected. 

4.  National  Environmental  Policy  Act 

The  agency  has  considered  the 
environmental  implications  of  this  rule 
in  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
determined  that  it  will  not  significantly 
affect  the  hiunan  environment. 

5.  Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980,  P.L.  96-511,  the 
agency  notes  that  there  are  no 
information  collection  requirements 
associated  with  this  rulemaking  action. 

6.  Civil  Justice  Reform 

This  rule  does  not  have  any 
retroactive  effect.  It  does  not  repeal  or 
modify  any  existing  Federal  regidations. 
A  petition  for  reconsideration  or  other 
administrative  proceeding  will  not  be  a 
prereqwsite  to  an  action  seeking  judicial 
review  of  this  rule.  This  rule  does  not 
"preempt  the  states  from  adopting  laws 
or  regulations  on  the  same  subject, 
except  that  it  will  preempt  a  state 
regulation  that  is  in  actual  conflict  with 
the  Federal  regulation  or  makes 
compliance  with  the  Federal  regulation 
impossible  or  interferes  with  the 
implementation  of  the  Federal  statute. 

7.  Notice  and  Comment 

NHTSA  finds  that  prior  notice  and 
opportunity  for  comment  are 
unnecessary  under  5  U.S.C.  553(b)(3)(B) 
because  this  action  does  not  impose  any 
regulatory  requirements,  but  merely 
revises  the  list  of  vehicles  not  originally 
manufactured  to  conform  to  the  FederaJ 
motor  vehicle  seifety  standards  that 
NHTSA  has  decided  to  be  eligible  for 
importation  into  the  United  States  to 
include  all  vehicles  for  which  such 
decisions  have  been  made  since  October 
1,  2001. 

In  addition,  so  that  the  list  of  vehicles 
for  which  import  eligibility  decisions 
have  been  made  may  be  included  in  the 
next  edition  of  49  CFR  parts  400  to  999, 
which  is  due  for  revision  on  October  1, 
2002,  good  cause  exists  to  dispense  with 
the  requirement  in  5  U.S.C.  553(d)  for 
the  effective  date  of  the  rule  to  be 
delayed  for  at  least  30  days  following  its 
publication. 

List  of  Subjects  in  49  CFR  Part  593 

Imports,. Motor  vehicle  safety,  Motor 
vehicles.^ 

In  consideration  of  the  foregoing.  Part 
593  of  Title  49  of  the  Code  of  Federal 
Regulations,  Determinations  that  a 
vehicle  not  originally  manufrtctured  to 
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conform  to  the  Federal  Motor  Vehicle 
Safety  Standards  is  eligible  for 
importation,  is  amended  as  follows: 

PART  59»-[AMENDEO] 

1.  The  authority  citation  for  Part  593 
continues  to  read  as  follows: 

Autliority:  49  U.S.C.  322  and  30141(b): 
delegation  of  authority  at  49  CFR  1.50. 

2.  Appendix  A  to  Part  593  is  revised 
to  read  as  follows: 

Appendix  A  to  Part  593— List  of 
Vehicles  Determined  To  Be  Eligible  for 
Importation 

(a)  Each  vehicle  on  the  following  list  is 
preceded  by  a  vehicle  eligibility  number.  The 
importer  of  a  vehicle  admissible  under  any 
eligibility  decision  must  enter  that  number 


on  the  HS-7  Declaration  Form  accompanying 
entry  to  indicate  that  the  vehicle  is  eligible 
for  importation. 

(1)  "VSA"  eligibility  numbers  are  assigned 
to  all  vehicles  that  are  decided  to  be  eligible 
for  importation  on  the  initiative  of  the 
Administrator  under  Sec.  593.8. 

(2)  "VSP"  eUgibility  numbers  are  assigned 
to  vehicles  that  are  decided  to  be  eligible 
under  Sec.  593.7(f).  based  on  a  petition  from 
a  manufacturer  or  registered  importer 
submitted  imder  Sec.  S93.5(a)(l),  which 
establishes  that  a  substantially  similar  U.S.- 
certiRed  vehicle  exists. 

(3)  "VCP"  eligibility  numbers  are  assigned 
to  vehicles  that  are  decided  to  be  eligible 
under  Sec.  593.7(f),  based  on  a  petition  from 
a  manufacturer  or  registered  importer 
submitted  under  Sec.  593.5(a)(2),  which 
establishes  that  the  vehicle  has  safety 
features  that  comply  with,  or  are  capable  of 
being  altered  to  comply  with,  all  applicable 
Federal  motor  vehicle  safety  standards. 


(b)  Vehicles  for  which  eligibility  decisions 
have  been  made  are  listed  alphabetically  by 
make.  Eligible  models  within  each  make  are 
listed  numerically  by  "VSA,"  "VSP,"  or 
"VCP"  number. 

(c)  All  hyphens  used  in  the  Model  Year 
column  mean  "through"  (for  example, 
"1973-1989"  means  "1973  through  1989"). 

(d)  The  initials  "MC"  used  in  the 
Manufacttuvr  coltunn  mean  "motorcycle." 

(e)  The  initials  "SWB"  used  in  the  Model 
Type  column  mean  "Short  Wheel  Base." 

(f)  The  initials  "LWB"  used  in  the  Model 
Type  column  mean  "Long  Wheel  Base." 

(g)  For  vehicles  virith  a  European  country 
of  origin,  the  term  "Model  Year"  ordinarily 
means  calendar  year  in  which  the  vehicle 
was  produced. 

(h)  All  vehicles  are  left-hand-drive  vehicles 
unless  noted  as  RHD.  The  initials  "RHD" 
used  in  the  Model  Type  column  mean 
"Right-Hand-Drive." 


9^ 

Vehicles  CEFmnED  by  Their  Original  Manufacturer  as  Complying  with  All  Applicable  Canadian  Motor 

Vehicle  Safety  Standards 


VSA-80 


VSA-81 


VSA-82 
VSA-83 


(a)  Ail  passenger  cars  less  than  25  years  old  that  were  manufactured  before  September  1 ,  1989: 

(b)  All  passenger  cars  manufactured  on  or  after  September  1,  1989,  and  before  September  1, 1996.  that,  as  origi- 
nally manufactured,  are  equipped  with  an  automatic  restraint  system  tnaX  complies  wKh  Federal  Motor  VeNcte 
Safety  Standard  (FMVSS)  No.  208; 

(c)  AH  passenger  cars  manufactured  on  or  after  September  1,  1996,  and  before  September  1,  2002,  tfwt.  as  origi- 
nally manufactured,  are  equipped  with  an  automatic  restraint  system  that  complies  wKh  FMVSS  No.  208,  and 
that  comply  witfi  FMVSS  No.  214; 

(d)  All  passenger  cars  manufactured  on  or  after  September  1,  2002.  and  before  September  1,  2007,  that,  as  origi- 
natty  manufactured,  are  equipped  with  an  automatic  restraint  system  that  oonY)Ue8  with  FMVSS  No.  208.  and 
that  comply  with  FMVSS  Nos.  201.  214,  225.  and  401. 

(a)  All  multipurpose  passenger  vehicles,  tmcks.  and  buses  with  a  GVWR  of  4.536  kg  (10,000  lb)  or  less  that  are 
less  than  25  years  old  and  that  were  manufactured  before  September  1, 1991; 

(b)  All  multipurpose  passenger  vehides,  tnjcks,  and  buses  with  a  GVWR  of  4,536  kg  (10,000  lb)  or  less  that  were 
manufactured  on  and  after  September  1,  1991,  and  before  September  1,  1993  and  that,  as  originally  manufac- 
tured, comply  with  FMVSS  Nos.  202  and  208. 

(c)  AH  multipurpose  passenger  vehk:les,  tnjcks.  and  buses  with  a  GVWR  of  4,536  kg  (10.000  lb)  or  less  that  were 
manufactured  on  or  after  September  1,  1993,  and  before  September  1,  1998,  and  that,  as  originally  manufac- 
tured, comply  with  FMVSS  Nos.  202,  208,  and  216; 

(d)  All  multipurpose  passenger  vehicles,  tmcks,  and  buses  with  a  GVWR  of  4,536  kg  (10,000  lb)  or  less  that  were 
manufactured  on  or  after  September  1,  1998,  and  before  September  1,  2002,  and  that,  as  origlnaMy  manufac- 
tured, comply  with  FMVSS  Nos.  202,  208,  214,  and  216; 

(e)  All  multipurpose  passenger  vehicles,  tnjcks,  and  buses  with  a  GVWR  of  4,536  kg  (10,000  lb)  or  less  that  were 
manufactured  on  or  after  September  1,  2002,  and  before  September  1,  2007,  and  that,  as  originally  manufac- 
tured, comply  with  FMVSS  Nos.  201.  202,  208,  214.  and  216,  and,  insofar  as  It  is  applteaWe,  with  FMVSS  No 
225. 

All  multipurpose  passenger  vehk:ies,  tnicks,  and  buses  with  a  GVWR  greater  than  4,536  kg  (10,000  lb)  that  are 

less  than  25  years  okj. 
All  trailers  and  motorcycles  less  than  25  years  oM. 


Vehicles  Manufactured  for  Other  Than  the  Canadian  Market 


Manufacturer 


Acura 

Acura 

Acura 

Alfa  Romeo 
Alfa  Romeo 
Alfa  Romeo 
Alfa  Romeo 
AHa  Romeo 

Audi 

Audi  

Audi  

Audi  

Audi 


VSP 


305 

51 

77 

196 

76 

156 

124 

70 

317 

93 

244 

160 

223 


VSA 


VCP 


Model  type 

Legend  

Legend  .„ 

Legend  

164  

164  

164  

GTV 

Spider 

100  

100  - 

100  

200Quattro  

80  


Body 


Model  year 


1990-1992 

1988 

1989 

1969 

1991 

1994 

1965 

1987 

1990-1992 

1989 

1993 

1987 

1968-1989 
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1  Vehicles  Manufactured  for  Other  Than  the  Canadian  Market— Continued 


Manufacturer 


Audi  .. 

Audi  .. 

Audi  .. 

Audi  .. 

Audi  .. 

BMW 

BMW 

BMW 

BMW 

BMW 

BMW 

BMW 

BMW 

BMW 

BMW 

BMW 

BMW 

BMW 

BMW 

BMW 

BMW 

BMW 

BMW 

BMW 

BMW 

BMW 

BMW 

BMW 

BMW 

BMW 

BMW 

BMW 

BMW 

BMW 

BMW 

BMW 

BMW 

BMW 

BMW 

BMW 

BMW 

BMW 

BMW 

BMW 

BMW 

BMW 

BMW 

BMW 

BMW 

BMW 

BMW 

BMW 

BMW 

BMW 

BMW 


BMW  

BMW  

BMW  

BMW  

BMW  

BMW  

BMW  MC  .. 
BMW  MC  .. 
BMW  MC  .. 
BMW  MC  .. 
BMW  MC  .. 
BMW  MC  .. 
BMW  MC  .. 
BMW  MC  .. 
BMW  MC  .. 
Bristol  Bus 


VSP 


352 
332 
337 
238 
364 
248 
356 
379 


25 


283 


197 
96 


205 


194 
249 
314 
345 

4 


361 


260 
350 
228 
285 
303 
229 
231 
368 
177 
359 
295 


VSA 


66 


23 
16 


67 
30 
24 


31 
33 


68 

9 

26 

69 

5 

21 

20 

15 

22 

25 

15 
32 

18 

27 

313 
366 
299 

299 
232 

70 

14 

71 

6 

72 
19 
28 
73 


78 

29 
35 
34 
32 


VCP 


Model  type 

A4 

A6 

A8 

Avant  Quattro .^..... 

TT 

3  Sorios •• •« 

3  Series .?. 

3  Series 

316  

316  

318i  and  318iA  

320,  320i,  and  320iA 

3201  

323i 

325,  3251,  325iA,  and  325E  

325e  and  325eA 

325i 

325i 

325iS  and  325iSA  ..^ 

325ix  ~ 

325iX  and  325iXA  

0  oOflGS  .....•.•••••.•••••••••..••........• 

5  Series , 

5  Series „ 

5  Series  

51 8i 

520  and  5201  

520iA  

524tdA 

525  and  525i  

525i -, 

528e  and  528eA „.: 

5281  and  528iA  

530i  and  530iA  

533i  and  533iA 

535i  and  535iA  

625CSi 

628CSi 

633CSi  and  633CSiA  

635,  635CSi,  and  635CSiA 

7  Series „ 

7  Series 

7  Series 

7  Series  

7  Series  

728  and  7281- 

7281 

730,  730«,  and  730iA 

730iA  

732i 

7331  and  733iA .: 

735,  7351,  and  735iA 

745i : 

8  Series  

All  other  models  except  ttiose  in  the 

Ml  and  Z1  series. 

L7  

M3  

M5  

M6 :. 

Z3 

Z8  

K1  

K100  

K1100,  K1200  

K75S 

R1 100 

R1 100 

R1 100RS 

R1200C  : ;.. 

R80,  R100  

VRT  Bus-Double  Decker 


Body 


Model  year 


1996-2000 

1998-1999 

1997-2000 

1996 

2000-2001 

1995-1997 

2000 

1999,2001 

1978-1982 

1986 

1981-1989 

1978-1985 

1990-1991 

1978-1985 

1985-1989 

1984-1987 

1992-1994 

1991 

1987-1989 

1990 

1988-1989 

1990-1995 

1996-1997 

2000 

1986 

1978-1983 

1989 

1985-1986 

1979-1982 

1989 

1982-1988 

1979-1984 

1978 

1983-1964 

1985-1989 

1981 

1980 

1978-1984 

1979-1989 

1995—1999 

1999-^001 

1990-1991 

1993-1994 

1992 

1978-1985 

1986 

1978-1980 

1988 

1980-1984 

1978-1984 

1980-1989 

1980-1986 

1991-1995 

1978-1989 

1986-1987 

1988-1989 

1988 

1987-1988 

1996-1998 

2000-2001 

1990-1993 

1984-1992 

1993-1998 

1987-1995 

1994-1997 

1998-2001 

1994 

1996-2001 

198&-1995 

1978-1981 
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Manufacturer 


VSP 


VSA 


VCP 


Model  type 


Body 


Model  year 


Cadillac  

Cadillac  

Chevrolet 

Chevrolet 

Chevrolet 

Chevrolet 

Chevrolet 

Cfievrolet 

Chrysler 

Chrysler 

Chrysler , 

Chrysler 

Chrysler , 

Citroen 

Dodge  

Ducati  MC  

Ducati  MC  

Ducati  MC  

Eagle 

Ferrari 

Ferrari , 

Ferrari 

Ferrari 

Ferrari 

Ferrari 

Ferrari 

Ferrari 

Ferrari 

Ferrari 

Ferrari 

Ferrari 

Ferrari 

Ferrari 

Ferrari 

Ferrari 

Ferrari 

Ferrari 

Ford 

Ford 

Ford 

Ford 

Ford 

Ford 

Fraightliner 

Freightliner 

GMC 

GMC 

GMC 

Hariey  Davidson 
Hartey  Davidson 
Hariey  Davidson 
Hariey  Davidson 
Hartey  Davidson 
Hartey  Davidson 
Hartey  Davidson 

Hobson  

Honda  

Honda  

Honda 

Honda  

Honda  

Honda  MC 

Honda  MC 

Honda  MC 

Honda  MC 

Honda  MC 

Honda  MC 

Honda  MC 

Honda  MC 

Honda  MC 


300 
375 
150 
298 
349 

369 
365 
242 
344 
373 
276 
216 
273 


135 
241 
220 
201 
323 


86 
161 
376 
327 
256 
173 
377 
292 
355 
259 
226 


265 
322 


268 
367 
250 
179 
178 
384 
383 
134 
202 
253 
281 
321 
362 
372 
374 


319 
280 
128 
309- 
191 
106 
348 
174 
358 
290 
358 
315 
34 
315 


76 
36 
37 

37 


38 
74 
39 


DeVille 

Seville 

400SS  

Astro  Van  

Blazer  (plant  code  of  "K"  or  "2"  in  the 
1 1th  position  of  the  VIN). 

Cavalier  

Corvette - 

Suburt>an 

Daytona 

Grand  Voyager 

LHS  

Shadow 

Town  and  Country 

XM  

Ram „ 

eooss 

748  Hposto  

900SS , 

Vision 

208,  208  TurtM  (all  models) 

308  (all  models) 

328  (except  GTS) 


328  GTS 

348  TB 

348  TS ., 

360  

360  Ittodena  

456  

512  TR  

550  .,. 

550  Marinello 

F355  

F355  

F50  

GTO 

Mondial  (all  models) 

Testarossa 

Bronco  

Escort  (Nicaragua)  .. 

Escort  RS 

Explorer 

Mustang 

Windstar 

FLD12064ST  

FTLD112064SD  

Blazer  

Jimmy 

Subort)an 

FX,  FL.  XL  Series  ... 
FX,  FL.  XL  Series  ... 
FX,  FL,  XL  Series  ... 
FX,  FL,  XL  Series  ... 
FX,  FL.  XL  Series  ... 
FX,  FL,  XL  Series  ... 

VRSCA  

Horse  Trailer  

Accord  

Accord  urti.i.. 

Civic  DX  f^... 

Prelude 

Prelude 

CB1000F 

CMX250C 

CP450SC  

RVF  400 

VF750  

VFR  400 

VFR750  

VFR750  

VFR800  


..^ 


1994—1999 

1991 

1995 

1997 

1997 

1997 

1992 

1989-1991 

1992 

1998 

1996 

1989 

1993 

1990-1992 

1994-1995 

1992-1996 

1996—1997 

199(^1996 

1994 

197fr-ige8 

1978-1965 

1985,  1988- 

1989 
1985-1989 
1992 
1992 
2001 

1999-2000 
1995 
1993 
2001 

1 997—1 999 
199^1998 
1995 
1995 
1985 

1980-1989 
1987-1989 
1995-1996 
1996 

1994  1995 
1991-1998 
1993 

1995—1996 
1991—1996 
1991-1996 
1978 
1960 

1992-1994 
1978-1997 
1998 
1999 
2000 
2001 
2002 
2002 

1965     ^ 
1992-1999 
1901 
1960 

1904-1997 
11 
1{ 

1978-1987 
1986 

1994-2000 
1994-1998 
1994-2000 
1991-1997 
1990 
1006-1999 
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Vehicles  Manufactured  for  Other  Than  the  Canadian  Market— Continued 


Manufacturer 


Honda  MC 

Hyundai 

Jaguar  

Jaguar 

Jaguar  

Jaguar  

Jaguar  

Jaguar  

Jaguar  

Jaguar  

Jaguar 

Jaguar  

Jaguar  Daimler 

Jeep  

Jeep 

Jeep  

Jeep  

Jeep  

Jeep  

Jeep  

vl60P ....^ai 

Jeep  , 

Jeep  

Kawasaki  MC  .. 
Kawasaki  MC  .. 
Kawasaki  MC  .. 
Kawasaki  MC  .. 
Kawasaki  MC  .. 
Kawasaki  MC  .. 
Kawasaki  MC  .. 

Ken-Mex  

Kenworth  

KTM  MC  

Land  Rover  

Land  Rover  

Lexus  

Lexus  

Lexus  

Lincoln 

Magni  MC 

Maserati  

Mazda  


Mazda  : 

Mazda 

Mazda  _ 

Mazda  _ 

Mercedes  Benz -. 

Mercedes  Benz _ 

Mercedes  Benz j. 

Mercedes  Benz - 

Mercedes  Benz  -. 

Mercedes  Benz  _ 

Mercedes  Benz  - 

Mercedes  Benz  ^ 

Mercedes  Benz 1 

Mercedes  Benz  1 

Mercedes  Benz _ 

Mercedes  Benz 

Mercedes  Benz  

Mercedes  Benz  

Mercedes  Benz  

Mercedes  Benz  

Mercedes  Benz  

Mercedes  Benz 

Mercedes  Benz 

Mercedes  Benz 

Mercedes  Benz 

Mercedes  Benz 

Mercedes  Benz 

Mercedes  Benz 

Mercedes  Benz 

Mercedes  Benz 


VSP 


294 

269 

78 


47 
215 


195 
175 
129 
336 
330 

12 
211 
164 
254 
180 
224 
382 
389 
217 
255 
341 
233 
190 
182 
222 
312 
288 
247 
187 
115 
363 
212 
338 
293 
307 
225 
144 
264 
155 
184 
199 
279 

42 
351 


22 

45 

71 

126 


17 

11 

109 

75 

3 

168 

167 


84 


VSA 


41 


40 


54 
54 
54 
54 


54 
54 
54 
52 
52 
55 
52 


52 
52 
52 


VCP 


Model  type 


VT600  : 

Elantra  ......... 

Sovereign  „ 

XJ6  •••it. 

XJ6  

XJ6  Sovereign 

XJS 

XJS 

XJS 

XJS 

XJS,  XJ6  

XK-8 

Limousine  

Cherokee 

Cherokee 

Cherokee 

Cherokee .^ 

CJ-7  .7. 

Grand  Cherokee 

Grand  Cherokee 

Wrangler 

Wrangler 

Wrangler 

EL250  

KZ550B 

ZX1000-B1   

ZX400  

ZX6.  ZX7.  ZX9.  ZX10.  ZX11 

ZX600  

ZZR1100  

T800  

T800 

Duke  II .: 

Defender  110  

Discovery , 

GS300  „... 

RX300  .... 

SC300,  SC400  

Mark  VII .,> 

Australia,  Sfida 

Bl-Turtx) 

MX-5  Miata 

RX-7  

RX-7  „ 

RX-7 

Xedos  9 

190 ... 

190  D 

190  D  (2.2)  

190  E 

190  E 

190  E 

190  E 

190  E 

190  E  (2.3)  

190  E  (2.6)  

190  E  2.3  16  

200  

200  

200  

200  D 

200  D 

200  E 

200  E 

200  E .... 

200  TE .^.i;:. 

220  E  

220  TE  Station  Wagon 

230  

230  C 

230  CE  

230  CE  


Body 

Model  year 

1991-1998 

1992-1995 

1993 

1978-1986 

1987 

1988 

1980-1987 

1994-1996 

1991 

1992 

1988-1990 

1996 

1985 

1991 

1992 

1993 

1995 

^ 

1979 

2001 

1997 

1993 

1995 

1998 

1992-1994 

1982 

1988 

1987-1997 

1987-1999 

198&-1998 

- 

i993~199o 

1990—1996 

1992 

1995-2000 

1993 

1994-1998 

1993-1996 

1998-1999 

1991-1996 

1992 

199d— 1998 

^ 

1985 

1990-1993 

1986 

1987-1995 

1978-1981 

1995-2000 

201.022 

1984 

201.126 

1984-1989 

201.122 

1984-1989 

201.028 

1986-1989 

201.024 

1990 

201.024 

1991 

201.028 

1992 

201.018 

1992 

201.024 

1983-1989 

201.029 

1986-1989 

201.034 

1984-1989 

123.220 

1979-1985 

123.020 

1978-1980 

124.020 

1985 

123.120 

1980-1982 

124.120 

1986 

124.021 

1969 

124.012 

1991 

124.019 

1993 

124.081 

1989 

1993 

1993-1996 

123.023 

1978-1985 

123.043 

1978-1980 

123.243 

1980-1984 

124.043 

1991 
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Manufacturer 


VSP 


VSA 


VCP 


Model  type 

230  CE  

230  E 

230  E 

230  E 

230  E 

230  E 

230  E 

230  E 

230  T  

230  TE 

230  TE 

230  TE 

240  D 

240  TO  

250  

250  D 

250  E 

260  E  

260  E  

260  SE  

260  SE  

280 

280  C 

280  CE  

280  E 

280  E 

280  S 

280  S 

280  SC 

280  SE  

280  SE 

280  SEL  

280  SEL  

280  SL 

280  TE 

300  CD  

300  CE  

300  CE  

300  CE  

300  CE 

300  D 

300  D 

300  D 

300  D  TurtX) 

300  E 

300  E 

300  E  4-Matic 

300  SD  » 

300  SE  

300  SE  

300  SEL 

300  SEL  

300  SL 

300  SL 

300  SL 

300  TD  

300  TD  TurtX) 

300  TE 

300  TE 

300  TE 

320  SL 

320  CE  

350  SC  

350  SE  

350  SEL  

350  SL 

380  SC  

380  SE  : 

380  SE  

380  SEL  

380  SL 

400  8E  »... 


Body 


Model  year 


Mercedes 
Mercedes 
Mercedes 
Mercedes 
Mercedes 

MOfCGOOS 

Mercedes 
Mercedes 
Mercedes 
Mercedes 
Mercedes 
Mercedes 

Rn9rC8u6S 

Mercedes 

M0fC6068 
MofCOOGS 
MOfvOOOS 

Mercedes 
Mercedes 
Mercedes 
Mercedes 
Mercedes 
Mercedes 
Mercedes 
Mercedes 
Mercedes 

MOrCOOGS 
MGrCGOOS 

Mercedes 
Mercedes 
Mercedes 
Mercedes 
Mercedes 
Mercedes 
Mercedes 
Mercedes 
Mercedes 
Mercedes 
Mercedes 
Mercedes 
Mercedes 

MofCOOGS 

Mercedes 
Mercedes 
Mercedes 
Mercedes 
Mercedes 
Mercedes 
Mercedes 
Mercedes 
Mercedes 
Mercedes 
Mercedes 
Mercedes 
Mercedes 
Mercedes 
Mercedes 
Mercedes 
Mercedes 
Mercedes 
Mercedes 
Mercedes 
Mercedes 
Mercedes 
Mercedes 
Mercedes 
Mercedes 
Mercedes 
Morcooos 
Mercedes 
Mercedes 
Mercedes 


Benz  . 

Benz  . 

Benz  . 

Benz  . 

Benz  . 

Benz  . 

Benz  . 

Benz  . 

Benz  . 

Beru  . 

Benz  . 

Benz  . 

Benz  . 

Benz  . 

Benz 

Benz  , 

Benz 

Benz 

Benz 

Beru 

Benz 

Benz 

Benz 

Benz 

Benz 

Benz 

Benz 

Benz 

Benz 

Benz 

Benz 

Benz 

Benz 

Benz 

Benz 

Benz 

Benz 

Benz 

Benz 

Benz 

Benz 

Benz 

Benz 

Benz 

Benz 

Benz 

Benz 

Benz 

Benz 

Benz 

Benz 

Benz 

Benz 

Benz 

Benz 

Benz 

Benz 

Benz 

Benz 

Benz 

Benz 

Benz 

Benz 

Benz 

Benz 

Benz 

Benz 

Benz 

Benz 

Benz 

Benz 

Benz 


203 


1 

20 

19 

74 

127 


172 
245 


105 
18 
28 


166 


64 

83 

117 


114 
192 


68 

21 


7 
54 


40 
193 
142 
310 


296 


52 
55 


52 
52 
55 


52 
52 
52 


55 


52 
52 
52 
52 


53 
51 
44 
51 
53 
53 
51 
44 
52 
52 
55 


52 
52 
55 
55 
55 


53 
53 


53 


52 
55 

55 


51 
51 


53 
53 
53 


f 

J 

"•r 
.....J. 


123.223 
124.023 
124.023 
124.023 
124.023 
124.023 
124.023 
123.083 
123.283 
124.083 
124.083 
123.123 
123.183 
123.026 


124.026 
124.026 
126.020 
126.020 
123.030 
123.050 
123.053 
123.033 

126.021 
116.020 
107.022 
116.024 
126.022 
126.023 
116.025 
107.042 
123.093 
123.150 
124.050 
124.051 
124.051 
124.050 
123.133 
123.130 
124.130 
124.133 
124.030 
124.031 

126.120 
126.024 
126.024 
126.025 
126.025 
107.041 
107.041 
129.006 
123.193 
124.193 
124.090 
124.090 


107.023 
116.028 
116.029 
107.043 
107.025 
126.032 
126.043 
126.033 
107.045 


992 

978-1985 
985-1967 
968 


990 

991 

993 

978-1985 

978-1965 

985 

989 

978-1985 

978-1965 

978-1965 

992 

990-1993 

985-1989 

992 

966 

989 

978-1985 

978-1980 

978-1965 

978-1985 

993 

980-1963 

976-1960 

978-1961 

978-1988 

980-1985 

960-1985 

978-1980 

978-1985 

978-1985 

978-1965 

968-1969 

990 

991 

992 

978-1985 

978-1985 

965-1986 

985-1989 

965-1969 

992 

990-1993 

961-1989 

985-1989 

990 

966-1989 

990 

969 

992 

978-1965 

986-1989 

986-1989 

990 

992 

992 

993 

978-1979 

978-1980 

978-1980 

978 

961-1989 

979-1989 

982-1969 

960-1969 

960-1969 

992-1994 


h-- 
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Manufacturer 


Mercedes 
Mercedes 
Mercedes 
Mercedes 
Mercedes 
Mercedes 
Mercedes 
Mercedes 
Mercedes 
Mercedes 
Mercedes 
Mercedes 
Mercedes 
Mercedes 
Mercedes 
Mercedes 
Mercedes 
Mercedes 
Mercedes 
Mercedes 
Mercedes 
Mercedes 
Mercedes 
Mercedes 
Mercedes 
Mercedes 
Mercedes 
Mercedes 
Mercedes 
Mercedes 
Mercedes 
Mercedes 
Mercedes 
Mercedes 
Mercedes 
Mercedes 
Mercedes 
Mercedes 
Mercedes 
Mercedes 


Benz 
Benz 
Benz 
Benz 
Benz 
Benz 
Benz 
Benz 
Benz 
Benz 
Benz 
Benz 
Benz 
Benz 
Benz 
Benz 
Benz 
Benz 
Benz 
Benz 
Benz 
Benz 
Benz 
Benz 
Benz 
Benz 
Benz 
Benz 
Benz 
Benz 
Benz 
Benz 
Benz 
Benz 
Benz 
Benz 
Benz 
Benz 
Benz 
Benz 


1 


Mercedes  Benz  . 
Mercedes  Benz  . 
Mercedes  Benz  . 
Mercedes  Benz  . 
Mercedes  Benz  . 
Mercedes  Benz  , 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes.  Benz 


VSP 


169 


230 
209 


48 


56 


35 

154 

26 


66 


23 

153 

63 


33 
60 


141 
333 


89 


185 
121 


VSA 


331 
370 
277 
370 
380 
357 
354 
278 
207 
168 
245 
166 
240 
318 
169 
304 
163 


342 


53 


53 


44 
44 
51 
51 
51 
44 


44 
53 


53 

53 


44 


53 


53 


44 
43 
43 
43 
43 


VCP 


77 


18 

3 

5 

5 

6 

11 

15 

16 

21 

13 

14 


Model  type 


420  E .:: 

420  SE  ? 

420  SE  

420  SEC  

420  SEL  

420  SEL  

420  SL r 

450  SC  

450  SE  

450  SEL 

450  SEL  (6.9) 

450  SL t; 

500  E -. 

500  SC  

500  SE  

500  SE 

500  SE  

500  SE  

500  SEC  

500  SEC 

500  SEL 

500  SEL  

500  SEL  

500  SEL  

500  SL 

500  SL 

500  SL , 

560  SEC  

560  SEC 

560  SEC  

560  SEL  

560  SEL  

560  SL „ 

600  

600  Landaulet  

600  Long  4dr 

600  Long  6dr 

600  SEC  Coupe  

600  SL 

All  other  models  except  Model  ID  114 
and  115  with  sales  designations 
"long,"  "station  wagon,"  or  ambu- 
lance". 

C  Class 

CL500  

CL500  

CL600  

CLK  

CLK320  

E  Series 

E200 

E200  

E220  

E250  

E280  

E320 

E320  Station  Wagon  

E420  

E500  

E500  

G-Wagon  

G-Wagon  300 

G-Wagon  300 

G-Wagon  300 

G-Wagon  320 

G-Wagon  463 

G-Wagon  463 

G-Wagon  463 

G-Wagon  463  LWB 

G-Wagon  463  LWB  V-8 

G-Wagon  463  SWB  

S  Class _ 


Body 


126.034 


126.035 
126.035 
107.047 
107.024 
116.032 
116.033 
116.036 
107.044 
124.036 
107.026 
126.036 
126.036 

140.050 
126.044 
126.044 
126.037 
129.066 

126.037 
107.046 
129.066 
129.006 
126.045 
126.045 

126.039 
126.039 
107.048 
100.012 
100.015 
100.014 
100.016 

129.076 


Model  year 


463.228 
463.228 
463.228 


1993 

1985-1989 

1990-1991 

1990 

1986-1989 

1990 

1986 

1978-1989 

1978-1980 

1978-1988 

1978-1988 

1978-1989 

1991 

1978-1981 

1980-1986 

1988 

1990 

1991 

1981-1989 

1990 

1980-1989 

1989 

1990 

1991 

1980-1989 

1991 

1992 

1986-1989 

1990 

1991 

1986-1989 

1990 

1986-1989 

1978-1981 

1978-1981 

1978-1981 

1978-1981 

1993 

1992 

1978-1989 


1994-1999 

1999-2001 

1998 

1999-2001 

1999-2001 

1998 

1991-1995 

1995-1998 

1994 

1994-1996 

1994-1995 

1994-1996 

1994-1998 

1994-1999 

1994-1996 

1995-1997 

1994 

1999-2000 

1993 

1994 

1990-1992 

1995 

1996 

1997 

1998 

2001 

1992-1996 

1990-1996 

1995-1998 
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Manufacturer 


VSP 


VSA 


VCP 


Model  type 

S  Class 

S  Class 

3280 

S320 

3420 

SSOO 

S500 

S6D0 

seoo 

Seoo  Coupe  „ 

seooL  

SE  Class  

SEL  Class  

SL  Class 

SL  Class 

SL  Class 

SLK 

SLK „ 

Qaiant  SUP  

Qaiant  VX 

Pi^ero 

Daytona 

Daytona  RS , 

240SX 

300ZX  

Fairlady  and  Fairlady  Z 

GTS,  GTR  (RHD) 

Maxima 

Pathfinder 

Stanza  

Z  and  280Z 

405 

Voyager 

Transport  MPV 

911   

911  C4 

911  Cabriolet 

911  Carrera 

911  Carrera 

911  Carrera 

911  Carrera 

911  Carrara 

911  Coupe  

911  Targa 

911  Turtx) 

911  Turtx) 

911Turt)0 

924  Coupe 

924  S ..... 

924  Turbo  Coupe 

928  

928  

928  Coupe  

928  QT  

928  S  Coupe 

926  S4 i 

928  84 - 

944  „ 

944  Coupe  

944  S  Coupe 

944  S2  2  door  Hatchback  .... 

944  TurtX)  Coupe 

946  

AH  models  except  Model  959 

Boxster  

Boxster  (before  9/1/2002)  .... 

GT2  

QT2  

OenHey  

Bentley  BrooMands  

Bentiey  Continental  R  

Bentley  Turtxj 


Body 


Model  year 


Mercedes  Benz. 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Beru 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 
Mercedes  Benz 

Mitsubishi  

Mitsubishi  

Mitsubishi  

MotoGuzzJ  MC 
MotoGuzziMC 

Nissan  

Nissan  

Nissan  

Nissan  

Nissan  

Nissan  

Nissan  

Nissan  

Peugeot  

Plymouth  

Pontiac  

Porsche 

Porsche 

Porsche 

Porsche 

Porsche 

Porsche 

Porsche 

Porsche 

Porsche 

Porsche 

Porsche 

Porsche 

Porsche 

Porscfie 

Porsche 

Porsche 

Porsche 

Porsche 

Porsche 

Porsdie 

Porsche 

Porsche 

Porsche 

Porsche 

Porsche 

Porsche 

Porsche 

Porsche 

Porsche 

Porsche 

Porsche 

Porsche 

Porsche 

Porsche 

Rolls  Royce 

Rolls  Royce 

Rolls  Royce 

Rolls  Royce 


387 

325 
85 

236 
267 
371 

235 
297 
371 

185 
214 

343 

343 

329 
386 

K7 

381 

13 
8 

170 

118 
264 

" 

162 

196 

.' 

75 

138 

316 

139 

75 

65 

353 

189 

>  346 

29 

56 

56 

165 

52 

165 

103 

56 

56 

56 

125 

347 

«k 

59 

59 

59 

266 

272 

60 

60 

60 

60 

210 

97 

61 

61 

152 

61 

116' 

79 

390 

390 

388 

340 

186 

258 

53 

19 


17 


20 


W220 
140.028 


W129 
R230 


1999-2002 

1960 

1964 

1904 

1004 

2000-2001 

1904 

2000-2001 

1004 

1994 

1992-1904 

1992-1994 

1997-2000 

2001-2002 

1997-1996 

2000-2001 

1989 

1988 

1984 

1993 

1096-1996 

1988 

1984 

1978-1979 

199^^1999 

1989 

1967-1995 

1967 

1978-1961 

1989 

1996 

1003 

1097-2000 

1990 

1964-1989 

1978-1989 

199^-1996 

1002 

1003 

1004 

1978-1986 

1978-1969 

1978-1989 

1992 

2001 

1976-1969 

1967-1989 

1979-1989 

1997-1998 

1978-1989 

1979-1989 

1983-1989 

1979-1969 

1000 

1080 

1082-1069 

1967-1989 

1990 

1986-1889 

1904 

1978-1989 

1997-2001 

2002 

2001 

2002 

1967-1989 

1003 

1990-1993 

1986 
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Manufacturer 


Rolls  Royce 
Rolls  Royce 
Rolls  Royce 
Rolls  Royce 
Rolls  Royce 
Rolls  Royce 

Saab 

Saab 

Saab 

Saab 

Saab 

Saab 

Saab 

Sprite 

Suzuki  MC  .. 
Suzuki  MC  .. 
Suzuki  MC  .. 
Suzuki  MC  .. 
Suzuki  MC  .. 

Toyota  

Toyota  

Toyota  

Toyota  

Toyota  

Toyota  

Toyota  

Toyota  

Toyota  

Toyota  

Toyota  

Toyota  

Toyota  

Toyota  

Triumph  MC 

Vespa  MC  .. 

Volkswagen 

Volkswagen 

Volkswagen 

Volkswagen 

Volkswagen 

Volkswagen 

Volkswagen 

Volkswagen 

Volkswagen 

Volkswagen 

Volkswagen 

Volkswagen 

Volvo  


Volvo  

Volvo  

Volvo 

Volvo  

Volvo  

Volvo  

Yamaha  MC 
Yamaha  MC 
Yamaha  MC 
Yamaha  MC 


............4. 

4. ■  • 

—"^"•"••••1  • 


VSP 


291 
243 
122 
339 


188 
158 
270 
219 
219 
213 
59 
334 


111 
287 
208 
275 
227 
308 


39 


252 
218 
320 
101 
324 
302 
326 
328 
200 
311 
378 
237 
306 
159 
80 
92 
73 
149 
274 
148 


284 

251 

43 

87 

286 

95 

132 

176 

335 

113 

360 

171 

301 


VSA 


62 


63 


64 
65 


42 


VCP 


12 


Model  type 


Bentley  Turtx)  R  

Bentley  Turtxj  R 

Camargue 

Comiche  

Silver  Shadow  

Silver  Spur 

900 

900  S 

900  SE  

900  SE 

900  SE  

9000  

9000  

Musketeer  Trailer  

GS  850  

GSF  750 

GSX  750 

GSXR  750  

GSXR1100  

Avaton  

Camry 

Camry 

Celka  

Corolla  

Land  Cruiser 

Land  Cruiser 

Land  Cruiser 

Land  Cruiser 

MR2 

Previa  

Previa 

RAV4  

Van '. 

Thundert)ird  

ET2,  ET4  

Beetle  Convertible 

Eurovan  

Golf 

GoH 

GoH 

Golf  Rally 

GTI  (Canadian)  

Jetta 

Passat  4  door  Sedan 

Scirocco 

Transporter 

Transporter 

262C 

740  Sedan 

850  Turbo „ 

940  GL  

945  GL  

960  Sedan  &  Wagon 

S70  

FJ1200  

R1  

RD-350  

Virago „ 


Body 


Model  year 


1992-1993 

1995 

1984-1985 

1978-1985 

1978-1979 

1984 

1983 

1987-1989 

1990-994 

1996-1997 

1995 

1988 

1994 

1980 

1985 

1983 

1986-1996 

1986-1997 

i995~i99o 

1987-1988 

1989 

1987-1988 

1987-1988 

1981-1988 

1990-1996 

1978-1980 

1989 

1990-1991 

1993-1997 

1991-1992 

1996 

1987-1988 

1995-1999 

2001-2002 

1978-1979 

1993-1994 

1987 

1988 

1993 

1988 

1991 

1994-1996 

1992 

1986 

1988—1989 

1990 

1981 

1988 

1995—1998 

1993 

1994 

1994 

1998—2000 

1991 

2000 

1983 

1990—1998 


Issued  on  September  13,  2002. 
Annette  M.  Sandberg, 

Deputy  Administrator. 

IFR  Doc.  02-23755  Filed  9-18-02;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

National  HIgtiway  Traffic  Safety 
Administration 

[Doclwt  No.  NHTSA-2002-12937,  Notica  2] 

nnal  Decision  Tliat  Certain 
Nonconforming  Valilclos  Are  Ellgit>la 
for  Importation 

AGENCY:  National  Highv^ray  Tra£Bc 
Safety  Administration,  DOT. 
ACTION:  Final  decision  that  certain 
nonconforming  vehicles  are  eligible  for 
importation. 

SUMMARY:  This  dociunent  annoimces  a 
final  decision  by  the  National  Highway 
Traffic  Safety  Administration  (NHTSA) 
that  certain  vehicles  that  do  not  comply 
with  all  applicable  Federal  motor 
vehicle  safety  standards,  but  that  are 
certified  by  their  original  manufecturer 
as  complying  with  aU  applicable 
Canadian  motor  vehicle  safety 
standards,  are  eligible  for  importation 
into  the  United  States.  The  vehicles  in 
question  either  (1)  are  substantially 
similar  to  vehicles  that  were  certified  by 
their  manufacturers  as  complying  with 
the  U.S.  safety  standards  and  are 
capable  of  being  readily  altered  to 
conform  to  those  standards,  or  (2)  have 
safety  features  that  comply  with,  or  are 
capable  of  being  altered  to  comply  with, 
all  U.S.  safety  standards. 
DATE:  This  decision  is  effective  on 
September  19,  2002. 
FOR  FURTHER  MFORMATION  CONTACT: 
Luke  Loy,  Office  of  Vehicle  Safety 
Compliance,  NHTSA  (202-366-5308). 
SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  30141(a)(1)(A),  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  (FMVSS)  shall  be  refused 
admission  into  the  United  States  unless 
NHTSA  has  decided,  either  pursuant  to 
a  petition  from  the  manufactiner  or 
registered  importer  or  on  its  own 
initiative,  that  the  motor  vehicle  (1)  is 
substantially  similar  to  a  motor  vehicle 
of  the  same  model  year  that  was 
originally  manufectured  for  importation 


into  and  sale  in  the  United  States  and 
certified  by  its  manufacturer  as 
complying  with  all  applicable  FMVSS, 
and  (2)  is  capable  of  being  readily 
altered  to  conform  to  all  applicable 
FMVSS.  Where  there  is  no  substantially 
similar  U.S.-certified  motor  vehicle,  49 
U.S.C.  30141(a)(1)(B)  permits  a 
nonconforming  motor  vehicle  to  be 
admitted  into  the  United  States  if  its 
safety  features  comply  with,  or  are 
capable  of  being  altered  to  comply  with, 
all  applicable  FMVSS  based  on 
destructive  test  data  or  such  other 
evidence  as  NHTSA  decides  to  be 

On  August  6,  2002,  NHTSA  published 
a  notice  in  the  Federal  Registsr  at  67  FR 
50979  announcing  that  it  had  made  a 
tentative  decision  that  certain  motor 
vehicles  that  do  not  comply  with  all 
applicable  FMVSS,  but  that  are  certified 
by  their  original  manufacturers  as 
complying  with  all  applicable  Canadian 
motor  vehicle  safety  standards,  are 
eligible  for  importation  into  the  United 
States.  The  notice  identified  these 
vehicles  as: 

(a)  All  passenger  cars  manufactured  on  or 
after  September  1,  2002  and  before 
September  1,  2007,  that,  as  originally 
manufactured,  are  equipped  with  an 
automatic  restraint  system  that  complies 
FMVSS  No.  208,  and  that  comply  with 
FMVSS  No.  201,  214,  225,  and  401;  and 

(b)  All  multipurpose  passenger  vehicles, 
trucks  and  buses  with  a  gross  vehicle  weight 
rating  (GVWR)  of  4,535  kg  (10,000  lb)  or  less 
that  were  manufactured  on  or  after 
September  1,  2002,  and  before  September  1, 
2007,  and  that,  as  originally  manufactured, 
comply  with  FMVSS  Nos.  201,  202,  208,  214, 
and  216,  and,  insofar  as  it  is  applicable,  with 
FMVSS  No.  225. 

The  reader  is  referred  to  the  August  6 
notice  for  a  full  discussion  of  the  factors 
leading  to  the  tentative  decision.  In 
accordance  with  49  U.S.C.  30141(b),  the 
notice  solicited  public  comments  on  the 
tentative  decision.  No  comments  were 
submitted  in  response  to  the  notice. 
Accordingly,  we  are  adopting  the 
tentative  decision  as  a  final  decision. 

Final  Decision 

In  consideration  of  the  foregoing,  the 
Administrator  of  NHTSA  hereby 
decides  that:      *■ 


(a)  All  passenger  cars  manufactured  on  or 
after  September  1 ,  2002  and  before 
September  1,  2007,  that,  as  originally 
manufactured,  are  equipped  with  an 
automatic  restraint  system  that  complies  with 
FMVSS  No.  208.  and  that  comply  with 
FMVSS  No.  201,  214,  225,  and  401;  and  (b) 
All  multipurpose  passenger  vehicles,  trucks 
and  buses  with  a  GVWR  of  4.535  kg  (10,000 
lb)  or  less  that  were  manufactured  on  or  after 
September  1,  2002,  and  before  September  1, 
2007,  and  that,  as  originally  manufactured, 
comply  with  FMVSS  Nos.  201,  202,  208,  214. 
and  216,  and,  insofar  as  it  is  applicable,  with 
FMVSS  No.  225; 

that  are  certified  by  their  original 
manufecturer  as  complying  with  all 
applicable  Canadian  motor  vehicle 
safety  standards,  are  eligible  for 
importation  into  the  United  States  on 
the  basis  that  either 

1.  they  are  substantially  similar  to  vehicles 
of  the  same  make,  model,  and  model  year 
originally  manufactured  for  importation  into 
and  sale  in  the  United  States,  or  originally 
manufactured  in  the  United  States  for  sale 
therein,  and  certified  as  complying  with  all 
applicable  FMVSS,  and  are  capable  of  being 
readily  altered  to  conform  to  all  applicable 
FMVSS,  or 

2.  they  have  safety  features  that  comply 
with,  or  are  capable  of  being  altered  to 
comply  with,  all  applicable  FMVSS. 

Vehicle  EligibiUty  NumlMr 

The  importer  of  a  vehicle  admissible  under 
any  flnal  decision  must  indicate  on  the  form 
HS-7  accompanying  entry  the  appropriate 
vehicle  eligibility  number  indicating  that  the 
vehicle  is  eligible  for  entry.  All  passenger 
cars  admissible  under  this  decision  are 
eligible  for  entry  under  vehicle  eligibility 
number  VSA-80,  and  all  MPVs,  trucks,  and 
buses  admissible  under  this  decision  are 
eligible  for  entry  under  vehicle  eligibility 
number  VSA-81. 

Authority:  49  U.S.C.  30141(a)(1)(A), 
(a)(1)(B),  and  (b)(1):  49  CFR  593.8;  delegation 
of  authority  at  49  CFR  1.50. 

Issued  on:  September  13,  2002. 
Annette  M.  Sandberg, 
Deputy  Administrator. 
[FR  Doc.  02-23756  Filed  9-18-02:  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wlldllta  Smvica 

50  CFR  Part  20 
RIN  1018-AI30 

Migratory  Bird  Hunting;  Rnal 
Framaworfcs  for  Late-Season  Migratory 
Bird  Hunting  Regulations 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Final  rule. 

SUMMARY:  The  Fish  and  Wildlife  Service 
(Service  or  we)  prescribes  final  late- 
season  frameworks  from  which  States 
may  select  season  dates,  limits,  and 
other  options  for  the  2002-03  migratory 
bird  himting  seasons.  These  late  seasons 
include  most  wateriowl  seasons,  the 
earliest  of  which  conunences  on 
September  21,  2002.  The  effect  of  this 
final  rule  is  to  facilitate  the  States' 
selection  of  hunting  seasons  and  to 
further  the  annual  establishment  of  the 
late-season  migratory  bird  himting 
regulations. 

DATES:  This  rule  takes  effect  on 

September  19,  2002. 

ADDRESSES:  States  should  send  their 

season  selections  to:  Chief,  Division  of 

Migratory  Bird  Management,  U.S.  Fish 

and  Wildlife  Service,  Department  of  the 

Interior,  ms  634-ARLSQ,  1849  C  Street, 

NW.,  Washington,  DC  20240.  You  may 

inspect  comments  during  normal 

business  hours  in  room  634,  Arlington 

Square  Building,  4401  N.  Fairfax  Drive, 

Arlington,  Virginia. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  J.  Blohm  or  Ron  W.  Kokel, 

Division  of  Migratory  Bird  Management, 

U.S.  Fish  and  Wildlife  Service,  (703) 

358-1714. 

SUPPLEMENTARY  INFORMATION: 

Regulations  Schedule  for  2002 

'     On  March  19,  2002,  we  published  in 
the  Federal  Register  (67  FR  12501)  a 
proposal  to  amend  50  CFR  part  20.  The 
proposal  provided  a  background  and 
overview  of  the  migratory  bird  hunting 
regulations  process,  and  dealt  with  the 
establishment  of  seasons,  limits,  the 
proposed  regulatory  alternatives  for  the 
2002-03  duck  hunting  season,  and  other 
regulations  for  migratory  game  birds 
under  §§20.101  through  20.107,  20.109, 
and  20.110  of  subpart  K.  On  June  11, 
2002,  we  published  in  the  Federal 
Register  (67  FR  40128)  a  second 
document  providing  supplemental 
proposals  for  early-  and  late-season 
migratory  bird  hunting  regiilations 
frameworks  and  the  proposed  regulatory 
alternatives  for  the  2002-03  duck 


hunting  season.  The  Jxme  11 
supplement  also  provided  detailed 
information  on  the  2002-03  regulatory 
schedule  and  announced  the  Service 
Migratory  Bird  Regulations  Committee 
(SRC)  and  Flyway  Coimcil  meetings. 

On  June  19-20,  we  held  open 
meetings  with  the  Flyway  Council 
Consultants  at  which  the  participants 
reviewed  information  on  the  current 
status  of  migratory  shore  and  upland 
game  birds  and  developed 
reconmiendations  for  the  2002-03 
hunting  regulations  for  these  species 
plus  regulations  for  migratory  game 
birds  in  Alaska,  Puerto  Rico,  and  the 
Virgin  Islands,  special  September 
waterfowl  seasons,  specif  sea  duck 
seasons  in  the  Atlantic  Flyway,  and 
extended  falconry  seasons.  In  addition, 
we  reviewed  and  discussed  preliminary 
information  on  the  status  of  waterfowl 
as  it  related  to  the  development  and 
selection  of  the  2002-03  duck  season 
regulatory  packages.  On  July  17,  we 
published  in  the  Federal  Register  (67 
FR  47224)  a  third  docxmient  specifically 
dealing  with  the  proposed  frameworks 
for  early-season  regulations  and  the 
final  regulatory  alternatives  for  the 
2002-03  duck  hunting  season.  In  the 
August  23,  2002,  Federal  Register  (67 
FR  54702),  we  published  final 
frameworks  for  early  migratory  bird 
himtlng  seasons  from  which  wildlife 
conservation  agency  officials  frt>m  the 
States,  Puerto  Rico,  and  the  Virgin 
Islands  selected  2002-03  early-season 
himting  dates,  hours,  areas,  and  limits. 
Subsequently,  on  August  29,  2002,  we 
published  a  final  rule  in  the  Federal 
Register  (67  FR  55624)  amending 
subpart  K  of  title  50  CFR  part  20  to  set 
himting  seasons,  hours,  areas,  and  limits 
for  early  seasons. 

On  July  31  and  August  1,  2002,  we 
held  open  meetings  with  the  Flyway 
Council  Consultants  at  which  the 
participants  reviewed  the  status  of 
waterfowl  and  developed 
recommendations  for  the  2002-03 
regulations  for  these  species.  On  August 
16,  2002.  we  published  in  the  Federal' 
Register  (67  FR  53690)  the  proposed 
frameworks  for  the  2002-03  late-season 
migratory  bird  hunting  regulations.  This 
document  establishes  final  frameworks 
for  late-season  migratory  bird  hunting 
regulations  for  the  2002-03  season.  We 
will  publish  State  selections  in  the 
Federal  Register  as  amendments  to 
§§  20.101  through  20.107,  and  §  20.109 
of  title  50  CFR  part  20. 

Population  Status  and  Harvest 

A  brief  summary  of  information  on 
the  status  and  harvest  of  waterfowl 
excerpted  bom  various  reports  was 
included  in  the  August  16  supplemental 


proposed  rule.  For  more  detailed 
information  on  methodologies  and 
results,  complete  copies  of  the  various 
reports  are  available  at  the  address 
indicated  under  the  caption  ADDRESSES 
or  from  our  Web  site  at  http:// 
migmtorybirds.fws.gov. 

Review  of  Public  Comments  and 
FljTway  Council  Recommendatioiis 

The  preliminary  proposed 
rulemaking,  which  appeared  in  the 
March  19  Federal  Ri^^ster,  opened  the 
public  comment  period  for  migratory 
game  bird  hunting  regulations.  The 
supplemental  proposed  rule,  which 
appeared  in  the  June  11  Federal 
Register,  extended  the  public  comment 
period  for  the  proposed  regulatory 
alternatives  for  the  2002-03  duck 
himting  season.  The  public  comment 
period  for  the  proposed  regulatory 
alternatives  ended  July  5,  2002,  and  the 
public  comment  period  for  late-season 
issues  ended  on  August  30,  2002. 
Written  comments  relating  to  the 
proposed  late-season  frameworks  are 
summarized  and  discussed  below  in  the 
order  used  in  the  March  19  proposed 
rule.  Only  the  numbered  items 
pertaining  to  late  seasons  for  which 
written  comments  were  received  are 
included.  Consequently,  the  issues  do 
not  follow  in  direct  numerical  or 
alphabetical  order. 

We  also  received  recommendations 
&t>m  all  four  Flyway  Councils.  Some 
recommendations  supported 
continuation  of  last  year's  frameworks. 
Due  to  the  comprehensive  nature  of  the 
annual  review  of  the  frameworks 
performed  by  the  Councils,  support  for 
continuation  of  last  year's  frameworks  is 
assumed  for  items  for  which  no 
recommendations  were  received. 
Council  recommendations  for  changes 
in  the  frameworks  are  summarized 
below. 

General 

Written  Comments:  An  individual 
from  Wisconsin  requested  an  additional 
15  minutes  of  shooting  time  at  the  end 
of  the  day. 

Service  Response:  The  current 
shooting  hours  are  consistent  with  the 
Service's  long-term  strategy  for  shooting 
hours,  published  in  the  September  21, 
1990,  Federal  Register  (55  FR  38898). 
Thus,  the  frameworks  herein  provide  for 
shooting  hours  of  one-half  hour  before 
sunrise  to  sunset,  unless  otherwise 
specified. 

1.  Ducks 

Categories  used  to  discuss  issues 
related  to  duck  harvest  management  are: 
(A)  Harvest  Strategy  Considerations,  (B) 
Regulatory  Alternatives,  (C)  Zones  and 
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Split  Seasons,  and  (D)  Special  Seasons/ 
Species  Management.  The  categories 
correspond  to  previously  published 
issues/discussion,  and  only  those 
containing  substantial  recommendations 
are  discussed  below. 

B.  Regulatory  Alternatives 

Council  Recommendations:  The 
Atlantic  Flyway  Council  and  the  Lower- 
Region  Regulations  Committee  of  the 
Mississippi  Flyway  Council 
recommended  adoption  of  the  "liberal" 
regulations  package  for  duck  hunting 
seasons  in  2002-03. 

The  Upper-Region  Regulations 
Committee  of  the  Mississippi  Flyway 
Coimcil  and  the  Pacific  Flyway  Council 
recommended  adoption  of  the 
"moderate"  regulations  package  for 
duck  hunting  seasons  in  2002-03. 

The  Central  Flyway  Council 
recommended  the  adoption  of  the 
"liberal"  regulatory  package  with  the 
exception  of  the  framework  closing  date. 
The  Council  recommended  a  framework 
closing  date  of  the  Sunday  nearest 
January  20. 

Written  Comments:  The  New  York 
State  Division  of  Fish,  Wildlife  and 
Marine  Resources  questioned 
implications  bom  the  Service  that  the 
use  of  the  eastern  mallard  model  does 
not  adequately  account  for  other  ducks 
stocks  harvested  in  the  Atlantic  Flyway. 

Senator  Lincoln  from  Arkansas 
requested  that  the  Service  remain 
mindful  of  the  economic  impacts  of 
cutting  the  season  from  60  to  45  days. 
The  Governor  of  Arkansas  also  cited 
economic  concerns  with  a  shorter 
season  and  requested  consideration  of  a 
reduced  bag  limit  rather  than  a 
reduction  in  the  season  len^. 

Organizations  from  Illinois  and 
Nevada  questioned  the  Service's 
selection  of  the  "liberal"  alternative  and 
extended  framework  opening  and 
closing  dates  in  the  face  of  declining 
population  levels  and  breeding  habitat 
conditions.  The  Illinois  organization 
urged  that  proper  restrictions  on  season 
length  and  bag  limits  be  enacted  to 
protect  the  resource,  while  the  Nevada 
organization  encouraged 
reconsideration  of  this  year's 
framework. 

An  organization  from  California 
supported  the  extended  framework 
closing  date,  while  several  groups  and 
individuals  from  Minnesota  did  not 
support  the  extended  frameworks  dates. 
Some  also  requested  reduced  daily  bag 
limits.  Another  individual  from 
Minnesota  expressed  support  for  a  45- 
day  season. 

An  individual  from  Indiana 
recommended  selection  of  the  "very 
restrictive"  regulatory  alternative,  while 


an  individual  from  Illinois 
recommended  a  30-day  season  with  a  2- 
bird  daily  bag  limit.  An  individual  from 
California  suggested  the  need  for  very 
conservative  himting  regulations  to 
protect  future  waterfowl  populations. 
An  individual  from  Missouri  was 
concerned  about  the  severe  drought  and 
poor  habitat  faced  by  many  birds  this 
spring  and  summer.  An  individual  from 
Utah  was  concerned  about  recent 
changes  to  the  regulations  setting 
process  and  the  perception  by  many  that 
the  process  has  become  politicized. 

Service  Response:  The  Service 
continues  to  support  use  of  the 
Adaptive  Harvest  Management  (AHM) 
process  to  suggest  appropriate  duck 
hunting  regulations.  AHM  was 
developed  cooperatively  by  the  Service, 
the  Flyway  Councils,  and  the  U.S. . 
Geological  Survey  to  bring  more 
scientific  rigor  and  objectivity  to  the 
regulations-setting  process.  The  AHM 
process  was  designed  as  a  way  for  all 
interests  to  work  cooperatively  to 
review  all  of  the  information  available 
on  duck  populations  and  to  develop  as 
much  consensus  as  possible  on 
regulatory  decisions.  From  a  more 
formal  perspective,  AHM  is  based  on 
the  application  of  decision  theory, 
which  has  been  applied  extensively  in 
private  industry  to  help  managers  make 
good  decisions  in  the  face  of 
uncertainty.  AHM  exemplifies  an 
emerging  consensus  among  the 
scientific  community  that  adaptive 
management  is  the  best  possible 
approach  to  natural  resource 
management. 

The  critical  elements  of  AHM  are:  (a) 
Agreed  upon  harvest  management 
objectives;  (b)  a  finite  set  of  regulatory 
alternatives  (e.g.,  very  restrictive, 
restrictive,  moderate,  and  liberal);  (c) 
statistical  models  of  population 
dynamics;  and  (d)  a  resource  monitoring 
program.  "The  "adaptive"  aspect  refers  to 
the  evolution  of  harvest-management 
strategies  over  time  based  on  a 
comparison  of  observed  population 
responses  with  those  predicted  by  the 
models  of  population  dynamics.  AHM 
consists  of  not  one  population  model, 
but  a  collection  of  models  that  represent 
different,  but  plausible,  views  of  how 
duck  populations  respond  to  harvest 
and  other  environmental  factors.  Those 
models  that  make  the  best  predictions 
based  on  experience  are  favored  and, 
thus,  have  more  of  an  influence  on 
harvest  strategies  than  models  that  are 
poorer  predictors. 

"The  set  of  population  models  upon 
which  harvest  regulations  for  mid- 
continent  and  eastern  mallards  have 
been  in  place  since  1995  and  2000, 
respectively.  However,  the  basic 


structure  of  the  models,  alternative 
hypotheses  of  population  dynamics,  and 
evidence  associated  with  each 
hypothesis  (i.e.,  model  "weights")  are 
subject  to  continuous  review.  This  year, 
some  important  revisions  have  been 
made  to  these  protocols.  Most 
importantly,  corrections  have  been 
made  for  the  positive  bias  in  birth  and 
survival  rates-of  mid-continent  and 
eastern  mallards  (for  more  details  about 
how  these  corrections  were  made,  refer 
to  the  technical  reports  available  on  the 
AHM  Web  site  at  http:// 
migratorybirds.fws.gov/mgmt/ahm/ahm- 

intro.htm). 

Although  there  was  some  indication 
of  bias  in  estimated  birth  and  survival 
rates  as  early  as  the  late  1970s,  it  was 
not  a  critical  concern  because  predictive 
population  models  were  not  used  to 
help  set  hunting  regulations.  With  the 
advent  of  AHM  and  the  use  of  models 
to  help  guide  the  setting  of  regulations, 
it  has  become  necessary  to  correct 
population  models  for  any  source  of 
bias.  The  bias-correction  made  this  year 
results  in  a  slightly  more  conservative 
regulatory  strategy  (i.e..  the  regulations 
prescribed  for  a  variety  of  population 
and  pond  levels)  for  mid-continent 
mallards.  In  other  words,  we  can  expect 
more  years  of  conservative  hunting 
regulations  and  fewer  years  of  liberal 
regulations  than  if  the  bias  were  left 
uncorrected.  However,  correction  for  the 
bias  would  NOT  have  changed  the 
liberal  hunting  regulations  since  1995 
because  population  and  pond  numbers 
were  so  hi^.  The  bias  correction  has 
had  little  effect  on  the  outlook  for 
regulations  in  the  Adantic  Flyway, 
which  are  based  on  the  status  of  eastern 
mallards.  The  source  of  the  bias  remains 
unknown,  but  monitoring  programs 
used  to  estimate  survival  and  birth  rates 
are  being  carefully  scrutinized. 

Because  of  the  Service's  confidence  in 
the  AHM  process,  and  based  on  public 
comment  received  concerning  the 
proposed  regulations  in  the  August  16, 
2002  Federd;  Register,  the  Service  is 
adopting  the  liberal  regulatory 
alternative  (as  described  in  the  July  17, 
2002  Federal  Register)  for  the  2002-03 
duck  hunting  season.  The  regulations 
for  most  ducks  will  be  the  same  as  those 
enacted  during  the  1997  through  2001 
hunting  seasons,  except  that  the  earliest 
opening  and  latest  closing  framework 
dates  would  be  extended  by  about  a 
week.  The  hunting  season  for  pintails 
would  be  restricted  from  107  days  to  60 
days  in  the  Pacific  Flyway,  from  74  to 
39  days  in  the  Central  Flyway,  and  from 
60  to  30  days  in  the  Mississippi  and 
Atlantic  Flyway s.  The  hunting  season 
on  canvasbacks  would  be  closed. 
Regulatory  restrictions  already  in  place 
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on  the  harvest  of  several  other  species 
of  ducks,  including  black  ducks  and 
scaup,  would  be  maintained  [see  section 
D.  Special  Seasons/Species 
Management  below  for  details). 

Although  the  number  of  ponds  in  the 
prairies  and  parklands  of  mid-continent 
North  America  declined  dramatically 
this  spring,  the  total  population  of 
breeding  ducks  remained  near  their 
long-term  average.  Also,  the  popidation 
size  of  the  mallard,  which  is  the  most 
abundant  species  in  the  duck  harvest, 
did  not  decline  significantly  from  last 
year.  Based  on  extensive  biological 
assessments,  as  well  as  a  consideration 
of  recent  changes  in  both  population 
size  and  pond  numbers,  the  Service  has 
concluded  that  mallards  can  support 
harvest  rates  associated  with  the  2002 
liberal  regulatory  alternative  without 
long-term  adverse  impact  (The  harvest 
rate  represents  the  percent  of  the 
population  harvested.  For  example,  the 
harvest  rate  on  adult  male  mid- 
continent  mallards  during  the  2001-02 
liberal  season  was  11%.).  Although  the 
assessments  are  not  as  conclusive  for 
other  species  as  they  are  for  mallards, 
we  note  that  harvest  rates  of  most 
species  tend  to  be  lower  than  those  for 
mallards.  We  have  restricted,  however, 
hunting  regulations  for  those  species 
whose  population  status  is  of  special 
concern. 

With  respect  to  the  framework-date 
extensions,  changes  in  harvest  rate  are 
difficidt  to  predict  reliably  because  we 
don't  have  experience  widi  extended 
framework  dates  on  a  national  basis. 
Based  on  a  survey  of  Flyway  Councils 
conducted  in  1999,  we  estimate  that  25 
States  will  take  advantage  of  the  late 
closing  date  in  at  least  a  part  of  their 
State.  Twelve  States  indicated  they 
would  take  advantage  of  the  early 
opening  date.  We  will  not  know  how 
many  States  actually  use  the  extensions 
until  States  select  their  hunting 
regulations  in  September.  Based  on 
those  States  where  we  have  had  some 
experience  (Mississippi  and  Iowa),  our 
assessments  suggest  that  the  harvest  of 
most  ducks,  particularly  early-  or  late- 
migrating  species,  will  increase.  Thus, 
we  estimate  that  offering  framework- 
date  extensions  will  increase  the  current 
average  harvest  rate  (12  percent  for 
adult  males)  to  14  percent  for  mid- 
continent  mallards,  and  to  19  percent 
(from  18  percent  for  adult  males)  for 
eastern  mallards.  These  potential 
increases  were  taken  into  consideration 
in  proposing  the  himting  regulations  for 
the  2002  season.  We  will  monitor  any 
changes  in  harvests  carefully,  and  then 
use  this  experience  to  make  any 
necessary  adjustments  in  its  predictions 
of  future  harvests. 


Duck  populations  originating  from  the 
mid-continent  nesting  areas  are 
expected  to  decline  between  now  and 
next  year  due  to  the  poor  production 
that  is  anticipated.  The  magnitude  of  the 
decline  is  hard  to  predict,  however,  and 
will  depend  in  part  nn  harvest  levels 
this  season.  Those  species  that  most 
depend  on  nesting  habitat  in  the  prairies 
and  parklands  of  the  north-central  U.S. 
and  southern  Canada  would  be  expected 
to  experience  the  greatest  impacts  due 
to  poor  production.  However,  it  is 
important  to  remember  that  periodic 
drought  is  a  characteristic  feature  of  the 
Prairie  Pothole  Region,  and  while  it 
leads  to  short-term  declines  in  duck 
numbers,  it  is  necessary  for  the  long- 
term  productivity  of  prairie  wetlands. 
The  high  productivity  of  pVairie 
wetlands  is  due  in  large  part  to  these 
periodic  droughts,  wldch  help  maintain 
water  quality  and  prevent  fish  (which 
compete  with  ducklings  for  food)  from 
becoming  too  abundant.  Moreover, 
conservation  efforts  to  restore  wetland 
basins  and  improve  nesting  cover  are 
continuing  to  make  significant  progress, 
and  will  enhance  the  value  of 
precipitation  once  it  returns  to  normal 
levels. 

Finally,  it's  important  to  note  that  the 
AHM  process  has  focused  so  far  on  the 
mallard,  which  is  among  the  most 
widespread  and  abundant  duck  species 
in  North  America.  Also,  much  more  is 
known  about  the  population  dynamics 
of  mallards  than  any  other  species. 
However,  not  all  duck  species  have  the 
same  potential  to  support  harvest  as  the 
mallard  (some  species,  like  canvasbacks 
have  lower  harvest  potential,  while 
others,  like  blue-winged  teal  have 
higher  potential).  Therefore,  a  major 
challenge  in  setting  a  common  duck 
hunting  season  is  accounting  for  the 
differences  among  species  in  harvest 
potential.  We  have  asked  the  AHM 
Working  Group  to  make  this  issue  its 
highest  priority  and  the  intent  is  to 
be^in  reviewing  some  alternative 
approaches  with  the  Flyway  Councils 
by  early  next  year.  In  the  short-term, 
however,  we  have  enacted  restrictions 
on  those  species  that  might  not  receive 
adequate  protection  tmder  the  current 
AHM  process. 

Witn  regard  to  the  Central  Flyway's 
recommendation  to  limit  the 
framework-date  ejftension  to  the  earliest 
opening  date,  we  note  that  the  specifics 
of  the  regulatory  alternatives  were 
finalized  in  the  July  17,  2002  Federal 
Register.  One  of  the  primary  goals  of 
AHM  has  been  to  establish  these 
alternatives  early  in  the  year,  so  that 
debate  in  the  late-season  process  can  be 
focused  solely  on  selection  of  an 
alternative. 


C.  Zones  and  Split  Seasons 

Written  Comments:  An  individual 
from  Florida  requested  a  split  season  for 
ducks. 

Service  Response:  Under  the  zone/ 
split  season  configuration  selected  by 
Florida  in  2001,  the  season  in  Florida 
may  be  split  into  no  more  than  three 
segments. 

D.  Special  Seasons/Species  Management 
iii.  Black  Ducks 

Council  Recommendations:  The 
Atlantic  Flyway  Coimcil  recommended 
allowing  States  to  increase  the  daily  bag 
limit  on  black  ducks  to  2  per  day  for  up 
to  30  consecutive  hunting  days, 
provided  the  black  duck  season  is 
closed  for  an  equivalent  nimiber  of  days. 
During  the  remainder  of  the  season,  the 
black  duck  bag  daily  bag  limit  would  be 
1  bird  per  day.  Both  two-bird  bag  days 
and  closed  days  could  be  split  into  ho 
more  than  two  segments. 

Service  Response:  We  remain 
concerned  about  the  status  of  black 
duck  populations  and  believe  the 
International  Harvest  strategy  shovdd  be 
completed  before  other  regulatory 
alternatives  are  implemented.  Fiirther, 
we  do  not  support  allowing  regulatory 
options  because  of  the  difficulty  in 
assessing  whether  or  not  these  options 
are  in  fact  harvest-neutral.  This  proposal 
would  allow  States,  or  portions  of 
States,  several  different  combinations  of 
bag  limits  from  2  to  1  bird  daily,  and 
include  a  period  of  season  closure.  We 
believe  this  option  would  add 
considerable  complexity  (zones  within 
States,  combinations  of  days  and  bags, 
etc.)  and  greater  uncertainty  during  a 
time  in  which  framework  dates  have 
been  extended.  The  effects  of 
framework-date  extensions  are  expected 
to  result  in  some  additional  harvest.  We 
do  not  have  the  necessary  harvest 
monitoring  in  place  to  assess  all  aspects 
of  this  proposal,  including  possible 
changes  in  the  harvest  distribution  of 
black  ducks  within  the  Atlantic  FIjrway. 
We  suggest  that  the  Atlantic  Flyway 
work  within  the  guidelines  being 
developed  by  the  International  Harvest 
Strategy  Working  Group. 

iv.  Canvasbacks 

Council  Recommendations:  All  four 
Fl)rway  Coimcils  recommended  that  the 
Canvasback  Harvest  Management 
Strategy  be  changed  so  that  hunting 
seasons  would  be  open  if  the  population 
model  predicts  a  suhsequent-year 
breeding  population  of  400,000  or  more. 
The  objectives  from  the  1994  strategy 
would  be  modified  as  follows: 

1 .  The  goal  for  the  size  of  the  breeding 
population  should  be  540,000  birds, 
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consistent  with  the  North  American 
Waterfowl  Management  Plan, 

2.  The  strategy  should  permit  a  greater 
possibility  for  a  sustained  sport  harvest 
than  has  occurred  recently  using  a 
closure  threshold  of  500,000,  and 

3.  The  amount  of  harvest  in  any  one 
year  should  not  result  in  a  predicted 
spring  population  lower  than  400,000, 
allowing  harvest  opportimity  on  this 
prairie  nesting  species  at  reasonable 
levels  above  and  below  long-term 
population  levels. 

4.  Full-length  canvasback  seasons 
with  1-bird  Ihnits  should  be  offered  to 
all  flyways  when  the  breeding 
population  is  predicted  to  be  above  the 
closure  threshold;  however,  the  option 
of  abbreviated  canvasback  seasons 
within  basic  duck  seasons  should  be 
considered  when  harvest  reduction  is 
likely  to  sustain  the  breeding  population 
above  400,000  birds. 

With  the  above  changes  in  mind,  the 
Atlantic  Flyway  Coimcil  recommended 
a  limited  canvasback  himting  season  of 
20  days  in  the  Atlantic  Flyway,  the 
Mississippi  Flyway  Council 
recommended  a  limited  canvasback 
himting  season  of  20  days  in  the 
Mississippi  Flyway.  the  Central  Flyway 
Council  recommended  a  limited 
canvasback  hunting  season  of  25  days  in 
the  Central  Flyway,  and  the  Pacific 
Flyway  Council  recommended  a  limited 
canvasback  hunting  season  of  38  days  in 
the  Pacific  Flyway  during  the  2002-03 
season,  with  a  daily  bag  limit  of  one 
bird  per  day. 

Service  Response:  For  canvasbacks, 
we  continue  to  support  the  harvest 
strategy  adopted  by  the  Service  in  1994, 
and  beUeve  that  it  should  be  used  to 
guide  seasons  this  year.  The  2002  spring 
breeding  population  estimate  was 
487,000,  which  was  lower  than  the 
objective  level  of  500,000.  The  number 
of  ponds  in  prairie  Canada  was  1.44 
million,  the  lowest  recorded  in  the 
history  of  the  survey.  Because  predicted 
production  is  directly  proportional  to 
the  abundance  of  ponds  in  Canada  in 
May,  we  expect  recruitment  to  be  among 
the  lowest  ever  experienced.  Even  with 
no  harvest  during  the  2002-03  season, 
the  canvasback  model  predicts  the 
spring  population  will  be  below  500,000 
in  2003.  Thus,  we  believe  that  the 
season  on  canvasbacks  should  be 
closed. 

In  review  of  canvasback  management, 
it  is  clear  that  this  species  has  some 
unique  biological  attributes  that  have 
resulted  in  a  long  history  of  special 
harvest-management  considerations 
necessary  to  maintain  the  population  at 
the  desired  level.  Canvasbacks  have  low 
recruitment  potential  and  are  very 
sensitive  to  drought  conditions.  Further. 


the  current  population  objective  of 
500,000  has  a  long  history.  This  level 
was  first  established  in  a  1976 
Environmental  Assessment.  This 
objective  was  then  used  in  the  National 
Species  of  Special  Emphasis  document, 
the  National  Waterfowl  Management 
Plan,  and  the  most  recent  1983 
Environmental  Assessment.  We  believe 
that  the  current  goal  of  500,000  has 
served  us  well  in  managing  this 
population  over  the  past  three  decades. 
Last  year,  our  objective  was  to  allow 
some  hunting  opportunity  while 
maintaining  the  2002  spring  population 
level  above  the  500,000  objective  level. 
That  objective  was  not  achieved.  With  a 
breeding  population  already  below 
500,000,  and  with  a  very  poor 
production  outlook,  we  believe  a  season 
closure  this  year  is  warranted. 

V.  Pintails 

Coimcil  Recommendations:  The 
Atlantic  Flyway  Council  recommended 
that  the  pintail  season  be  limited  to  20 
days  with  a  bag  limit  of  one  bird  per  day 
in  the  States  of  Georgia,  Florida,  North 
Carolina  and  South  Carolina.  States 
could  select  these  days  during  any  time 
period  within  their  regular  duck  season. 

The  Upper-Region  Regulations 
Committee  of  the  Mississippi  Flyway 
Council  recommended  a  45-day  season, 
while  the  Lower-Region  Regulations 
Committee  recommended  a  30-day 
season. 

The  Central  Flyway  Council 
recommended  a  1-bird  daily  bag  limit 
forpintails  for  the  entire  duck  season. 

The  Pacific  Flyway  Council 
recommends  the  Service  adopt  the 
"restrictive"  package  season  length  (60 
days)  and  allow  States  to  split  those 
seasons,  consistent  with  existing  zone 
and  split  regulations,  for  pintails  in  the 
Pacific  Flyway  in  2002-03. 

Written  Comments:  An  organization 
bom  Nevada  questioned  the  survey  data 
concerning  the  adult  male/female  ratio 
for  pintails  and  the  use  of  this 
information  in  establishing  the  seasonal 
frameworks.  Further,  they  urged  the 
Service  to  encourage  hunters  to  direct 
harvest  pressure  toward  drakes. 

Service  Response:  We  appreciate  the 
time  and  careful  attention  by  the  Flyway 
Councils  to  the  situation  we  currently 
face  regarding  appropriate  pintail 
harvest  regulations  ttus  year.  The  record 
low  numbers,  combined  with  the  poor 
production  forecast,  have  convinced  us 
that  a  departure  itom  the  pintail  harvest 
strategy  is  justified,  as  was  evidenced  by 
the  majority  of  Council 
recommendations  we  received  this  year. 
Therefore,  we  will  use  the  restrictive 
season  length  for  pintails  in  all  four 
Flyways.  Further,  we  support  the 


recommendation  that  the  restrictive 
pintail  season  may  be  split  according  to 
applicable  zone/split  configiuations 
approved  for  each  State  during  the  last 
open  season. 

In  response  to  the  comments 
concerning  pintail  population  status 
and  sex-ratio  information,  we  concur 
with  the  expression  of  concern  for  the 
status  of  pintails,  as  evidenced  by  the 
reduction  in  pintail  season  length 
proposed  in  tnree  Flyways  for  this  year. 
We  have  had  some  previous  experience 
in  trying  to  determine  sex  ratios  of 
waterfowl  populations  and  have  found 
it  extremely  difficult  to  obtain  reliable 
population  level  estimates  due  to  a 
variety  of  factors,  such  as  differential 
migration  and  distribution.  Therefore, 
although  we  would  welcome  such 
information,  if  reliable,  we  do  not  feel 
that  attempting  to  develop  such  an 
information  database  would  be  a  cost- 
effective  use  of  limited  resources. 
Although  we  are  not  opposed  to  hunters 
choosing  to  select  male  pintails  for 
harvest  under  current  regulations,  we  do 
not  intend  to  actively  promote  such  an 
approach  based  on  past  experience  with 
both  sex  and  species-specific  harvest 
regulation.  These  past  experiences  have 
led  us  to  conclude  that  such  regulations 
are  of  limited  value  in  targeting  specific 
waterfowl  population  components  and 
lead  to  expectations  of  far  greater 
harvest  control  than  can  actually  be 
achieved. 

vi.  Scaup 

Council  Recommendations:  The 
Atlantic,  Mississippi,  and  Central 
Flyway  Councils  recommended  a  daily 
bag  limit  of  three  scaup  for  the  2002-03 
hunting  season. 

ThePacific  Flyway  Coimcil 
recommended  a  daily  bag  limit  of  four 
scaup  in  the  Pacific  Flyway  for  the 
2002-03  hunting  season. 

Service  Response:  In  1999.  the  Service 
restricted  the  bag  limit  of  scaup  to  3  in 
the  Atlantic,  Mississippi,  and  Central 
Flyways  and  4  in  the  Pacific  Flyway. 
During  the  past  3  seasons,  harvest  has 
been  210,700,  300,700,  and  388,900, 
respectively.  In  addition,  age  ratios  in 
the  harvest  over  the  last  few  years  have 
suggested  reduced  productivity  for 
scaup  (the  lowest  on  record  in  2000). 
For  the  2002-03  season,  we  will 
maintain  these  restrictions.  We  remain 
concerned  about  the  status  of  this 
species,  and  will  continue  to  support 
ongoing  research  efforts  that  are 
attempting  to  clarify  those  factors 
responsible  for  the  decline  in  numbers 
and  work  with  the  technical  committees 
of  the  Flyway  Councils  to  improve  our 
collective  abilities  to  guide  the  harvest 
management  of  this  species. 
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3.  Mergansers 

Council  Recommendations:  The 
Central  Flyway  Council  recommends 
that  the  season  on  mergansers  run 
concurrently  with  the  duck  season,  with 
a  daily  bag/possession  limit  of  5,  of 
which  no  more  than  1  may  be  a  hooded 
merganser.  The  possession  limit  will  be 
twice  the  daily  bag  limit.  Shooting 
hours  for  mergansers  will  be  one-half 
hour  before  sunrise  to  simset. 

Service  Response:  We  conciu  with  the 
recommendation. 

4.  Canada  Geese 
B.  Regular  Seasons 

Council  Recommendations:  The 
Atlantic  Fljrway  Coimcil  had  several 
reconunendations  concerning  Canada 
goose  populations  in  the  Atlantic 
Flyway.  For  the  North  Atlantic 
Population  (NAP),  the  Council 
recommended  the  establishment  of  high 
and  low  harvest  areas  within  the 
existing  NAP  goose  zone.  They 
recommended  that  the  NAP  season 
frameworks  be  October  1  to  January  31, 
with  a  60-day  season  and  a  2-bird  daily 
bag  limit  in  high  harvest  zones,  and  a 
70-day,  3-bird  daily  bag  limit  in  low 
harvest  zones. 

For  Atlantic  Population  (AP)  hunting 
regidations,  the  Council  recommended 
liberalization  of  season  frameworks  in 
2002-03  to  include  a  45-day  season 
with  a  daily  bag  limit  of  2  geese  in  the 
New  England  and  Mid-Atlantic  regions, 
with  a  framework  opening  date  of  the 
last  Saturday  in  October  and  a  closing 
date  of  January  31.  In  the  Chesapeake 
region,  the  season  length  would  be  45 
days  with  a  daily  bag  limit  of  1  goose 
and  a  framework  opening  date  of 
November  15  and  a  closing  date  of 
January  31.  Remaining  AP  harvest  areas 
(Northeast  Hunt  Unit  in  North  Carolina 
and  Back  Bay,  Virginia)  would  remain 
closed. 

The  Atlantic  Flyway  Coimcil  also 
recommended  allowing  regular  seasons 
designed  to  maximize  harvest  of 
Resident  Population  (RP)  Canada  geese 
in  designated  areas  of  the  Atlantic 
Flyway  beginning  in  2002.  Regiilar 
seasons  in  designated  RP  harvest  areas 
of  Maryland,  Pennsylvania,  New  York, 
Connecticut,  North  Carolina,  and 
Virginia,  should  be  70  days  with  a  5- 
bird  daily  bag  limit.  In  Maryland, 
Pennsylvania,  and  Virginia,  the 
framework  opening  and  closing  dates 
would  be  November  15  to  February  15. 
In  New  York  and  Connecticut,  the 
framework  dates  would  be  the  last 
Saturday  in  October  to  February  15.  In 
North  Carolina,  the  framework  dates 
would  be  October  1  to  February  15.  The 
season  would  be  subject  to  annual 


evaluation  of  band-recovery  and  harvest 
data. 

The  Upper-  and  Lower-Region 
Regulations  Committees  of  the 
Mississippi  Flyway  Council 
recommended  that  the  opening  date  for 
regular  goose  seasons  in  all  States, 
except  Michigan  and  Wisconsin,  be  as 
early  as  the  Satiu-day  nearest  September 
24  (September  21,  2002)  if  the  duck 
hunting  season  framework  dates  are 
extended  to  the  Saturday  nearest 
September  24  (September  21,  2002).  The 
Committees  also  recommended  a 
number  of  changes  in  season  lengths, 
bag  limits,  zones,  and  quotas  for  Canada 
geese.  All  of  these  changes  are  based  on 
improved  population  status  and  current 
management  plans. 

The  Central  Fljrway  Council 
recommended  that  the  regular  seasons 
for  all  species  of  geese  in  all  Central 
Fljrway  States  be  as  early  as  the 
Satiu-day  nearest  September  24 
(September  21,  2002)  if  the  duck 
hunting  season  framework  dates  are 
extended  to  that  date. 

The  Pacific  Flyway  Council 
recommended  extension  of  the  late 
goose  season  fr-amework  closing  date  for 
the  Pacific  Flyway  to  the  last  Sunday  in 
January.  In  Arizona,  Colorado,  Idaho, 
Montana,  Nevada,  New  Mexico,  Utah, 
and  Wyoming,  the  Council  also 
recommended  extension  of  the  late 
goose  season  framework  opening  date  to 
the  Satiuday  nearest  September  24,  and 
an  increase  of  the  season-length  to  107 
days.  In  addition,  the  Coimcil  proposed 
several  minor  area  and/or  season  length 
changes.  The  specific  changes  are 
summarized  as  follows: 

1.  For  all  States,  extend  the  regular 
goose  season  fr°amework  ending  date  to 
the  last  Sunday  in  January; 

2.  For  Arizona,  Colorado,  Idaho, 
Montana,  Nevada,  New  Mexico,  Utah, 
and  Wyoming,  extend  the  regular  goose 
season  framework  opening  date  to  the 
Saturday  nearest  September  24,  and 
increase  the  length  of  goose  seasons  to 
107  days; 

3.  In  California's  Northeastern  Zone, 
increase  the  white-frt)nted  and  cackling 
Canada  goose  season  length  from  44 
days  to  100  days; 

4.  In  California's  Southern  California 
Zone,  establish  the  Imperial  County 
Special  Management  Area  and  extend 
the  white  goose  season  ending  date  to 
the  first  Sunday  in  February; 

5.  In  California's  Balance-of-State 
Zone,  increase  the  goose  season  length 
from  79  to  86  days; 

6.  In  California's  Balance-of-State 
Zone,  allow  a  9-day  Canada  goose 
season  in  Del  Norte  and  Humboldt 
Counties;  and 


7.  In  western  Oregon,  modify  closed 
zones  in  Lincoln  and  Coos  Counties  to 
edlow  general  fall  goose  himting,  and 
modify  the  zone  description  for  the 
Northwest  Permit  Goose  Zone. 

Service  Response:  We  concur  with  the 
above  recommendations. 

C.  Special  Late  Seasons 

Council  Recommendations:  The 
Upper-  and  Lower-Region  Regulations 
Committees  of  the  Mississippi  Flyway 
Council  recommended  that  Minnesota 
be  allowed  to  continue  their  special 
December  experimental  Canada  goose 
season  in  2002  to  gather  additional 
information.  The  Committees  also 
recommended  that  Ohio's  special  late 
Canada  goose  season  be  granted 
operational  status  in  8  counties 
beginning  the  first  Saturday  after 
January  10th,  for  a  maximum  of  22  days, 
with  a  daily  bag  of  2  Canada  geese. 

Written  Comments:  An  individual 
requested  a  special  late  goose  season  in 
northwest  Indiana. 

Service  Response:  We  concur  with  the 
Committee's  recommendations. 

Regarding  the  request  for  a  special 
late  season  in  northwest  Indiana,  we  ~ 
note  that,  in  most  instances,  pending 
Flyway  Council  approval,  special  late 
seasons  are  available  as  experimental 
seasons. 

6.  Brant 

Council  Recommendations:  The 
Atlantic  Flyway  Council  recommended 
that  the  2002-03  season  for  Atlantic 
brant  be  60  days  in  length  with  a  3-bird 
daily  bag  limit  and  with  a  framework 
opening  date  of  the  Saturday  closest  to 
September  24,  and  a  closing  date  of 
January  31. 

Service  Response:  We  concur  with  the 
recommended  change. 

8.  Swans 

Council  Reconmiendations:  The 
Atlantic  Flyway  Coimcil  recommended 
the  Service  propose  a  season,  or  some 
other  measure,  to  allow  hunters 
participating  in  tundra  swan  seasons  to 
substitute  mute  swan  for  timdra  swan  in 
the  seasonal  bag  limit. 

For  the  2002-03  season,  the  Pacific 
Flyway  Council  accepted  the  swan 
frameworks  outlined  in  the  Service's 
Environmental  Assessment  (dated  June 
15,  2001)  entitled  "Proposal  to  establish 
operational/experimental  general  swan 
hunting  seasons  in  the  Pacific  Flyway." 

Service  Response:  Given  the  action  of 
the  Court  of  Appeals  for  the  District  of 
Columbia  Circuit  in  December  2001,  the 
provisions  of  the  Migratory  Bird  Treaty 
Act  now  apply  to  mute  swans. 
Management  of  this  species  could 
involve  a  number  of  options,  including 
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hunting  (others  include  issuance  of 
depredation  permits,  establishment  of  a 
depredation  order,  etc.).  Consideration 
of  hunting,  however,  will  require  the 
development  of  proper  NEPA 
documentation,  including  the 
development  of  an  Environmental 
Assessment,  and  Section  7  (endangered 
species)  consultations.  This  is 
comparable  with  those  steps  we  follow 
for  all  other  hunted  species.  We 
retognize  the  efforts  of  the  Atlantic 
Flyway  to  prepare  a  Flyway 
management  plan  for  mute  swans  and 
encourage  the  development  of  other 
Flyway  plans  that  would  help  the 
Service  and  the  Councils  to  establish 
emotive  himting  season  frameworks. 

10.  Coots 

Council  Recommendations:  The 
Central  Flyway  Council  reconunends 
that  the  season  on  coots  run 
concurrently  with  the  duck  season,  with 
-  daily  bag/possession  limits  of  15  and  30, 
respectively.  Shooting  hours  for  coots 
will  be  one-half  hour  before  sunrise  to 
sunset. 

The  Pacific  Flyway  Council 
recommended  outside  dates,  season 
length,  and  zones  be  the  same  as  duck 
season  frameworks. 

Service  Response:  We  concur  with  the 
recommendations. 

NEPA  Consideration 

NEPA  considerations  are  covered  by 
the  programmatic  dociunent,  "Final 
Supplemental  Environmental  Impact 
Statement:  Issuance  of  Annual 
Regulations  Permitting  the  Sport 
Hunting  of  Migratory  Birds  (FSES  88- 
14),"  filed  with  the  Environmental 
Protection  Agency  on  June  9, 1988.  We 
published  a  Notice  of  Availability  in  the 
Federal  Register  on  June  16, 1988  (53 
FR  22582).  We  published  our  Record  of 
Decision  on  August  18. 1988  (53  FR 
31341).  However,  this  programmatic 
document  does  not  prescribe  year- 
specific  regulations;  those  are  developed 
annually.  The  annual  regulations  and 
options  were  considered  in  the 
Environmental  Assessment.  "Waterfowl 
Hunting  Regulations  for  2002-03." 
Copies  are  available  from  the  address 
indicated  under  the  caption  ADDRESSES. 
Additionally,  issues  pertaining  to  swan 
hunting  in  the  Pacific  Flyway  were 
covered  under  a  separate  NEPA 
dociunent.  "Swan  Hunting  in  the  Pacific 
Flyway."  issued  June  14,  2001,  with  a 
Finding  of  No  Significant  Impact  issued 
June  14,  2001.  Copies  are  available  from 
the  address  indicated  under  the  caption 
ADDRESSES. 


Endangered  Species  Act  Consideration 

Section  7  of  the  Endangered  Species 
Act.  as  amended  (16  U.S.C.  1531-1543; 
87  Stat.  884),  provides  that,  "The 
Secretary  shall  review  other  programs 
administered  by  him  and  utilize  such 
programs  in  furtherance  of  the  purposes 
of  this  Act"  (and)  shall  "insure  that  any 
action  authorized,  funded  or  carried  out 
*  *  *  is  not  likely  to  jeopardize  the 
continued  existence  of  any  endangered 
species  or  threatened  species  or  result  in 
the  destruction  or  adverse  modification 
of  [critical]  habitat  *  *  *" 
Consequently,  we  conducted  formal 
consultations  to  ensure  that  actions 
resulting  from  these  regulations  would 
not  likely  jeopardize  the  continued 
existence  of  endangered  or  threatened 
species  or  result  in  the  destruction  or 
adverse  modification  of  their  critical 
habitat.  Findings  from  these 
consultations  are  included  in  a 
biological  opinion  and  concluded  that 
the  regulations  are  not  likely  to 
adversely  affect  any  endangered  or 
threatened  species.  Additionally,  these 
findings  may  have  caused  modftcation 
of  some  regulatory  measures  previously 
proposed  and  the  final  frameworks 
reflect  any  such  modifications.  Our 
biological  opinions  resulting  from  this 
Section  7  consultation  are  public 
documents  available  for  public 
inspection  at  the  address  indicated 
under  the  caption  ADDRESSES. 

Executive  Order  12866 

This  rule  was  reviewed  by  the  Office 
of  Management  and  Budget  (0MB).  The 
migratory  bird  hunting  regulations  are 
economically  significant  and  are 
annually  reviewed  by  0MB  under 
Executive  Order  12866.  As  such,  a  cost/ 
benefit  analysis  was  prepared  in  1998 
and  is  further  discussed  below  under 
the  heading  Regulatory  Flexibility  Act. 
Copies  of  the  cost/benefit  analysis  are 
available  upon  request  from  the  address 
indicated  under  the  caption  ADDRESSES. 

Regulatory  Flexibility  Act 

These  regulations  have  a  significant 
economic  impact  on  substantial 
numbers  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  We  analyzed  the  economic 
impacts  of  the  annual  hunting 
regulations  on  small  business  entities  in 
detail  and  issued  a  Small  Entity 
Flexibility  Analysis  (Analysis)  in  1998. 
The  Analysis  documented  the 
significant  beneficial  economic  effect  on 
a  substantial  number  of  small  entities. 
The  primary  source  of  information 
about  hunter  expenditures  for  migratory 
game  bird  hunting  is  the  National 
Himting  and  Fishing  Survey,  which  is 


conducted  at  5-year  intervals.  The 
Analysis  was  based  on  the  1996 
National  Hunting  and  Fishing  Survey 
and  the  U.S.  Department  of  Commerce's 
County  Business  Patterns,  from  which  it 
was  estimated  that  migratory  bird 
hunters  would  spend  between  $429 
million  and  $1,084  billion  at  small 
businesses.  The  Analysis  is  available 
upon  request  from  the  address  indicated 
under  the  caption  ADDRESSES. 


Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  a  major  rule  under  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act 
For  the  reasons  outlined  above,  this  rule 
has  an  annual  effect  on  the  economy  of 
$100  million  or  more.  However,  because 
this  rule  establishes  hunting  seasons,  we 
plan  to  make  the  rule  effective 
immediately  under  the  exemption 
contained  in  5  U.S.C.  808(1). 

Paperwork  Reduction  Act 

We  examined  these  regulations  under 
the  Paperwork  Reduction  Act  of  1995. 
The  various  recordkeeping  and 
reporting  requirements  imposed  under 
regulations  established  in  50  CFR  part 
20,  Subpart  K,  are  utilized  in  the 
formulation  of  migratory  game  bird 
hunting  regulations.  Specifically,  OMB 
has  approved  the  information  collection 
requirements  of  the  Migratory  Bird 
Harvest  Information  Program  and 
assigned  control  number  1018-0015 
(expires  10/31/2004).  This  information 
is  used  to  provide  a  sampling  frame  for 
voluntary  national  surveys  to  improve 
our  harvest  estimates  for  all  migratory 
game  birds  in  order  to  better  manage 
these  populations.  A  Federal  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  unless  it 
displays  a~turrently  valid  OMB  control 
number. 

Unfunded  Mandates  Reform  Act 

We  have  determined  and  certify,  in 
compliance  with  the  requirements  of  the 
Unfunded  Mandates  Reform  Act,  2 
U.S.C.  1502  et  seq.,  that  this  rulemaking 
will  not  "significantly  or  uniquely" 
affect  small  governments,  and  will  not 
produce  a  Federal  mandate  of  $100 
million  or  more  in  any  given  year  on 
local  or  State  government  or  private 
entities.  Therefore,  this  rule  is  not  a 
"significant  regulatory  action"  under 
the  Unfunded  Mandates  Reform  Act. 

Qvil  Justice  Reform— Executive  Order 
12988 

The  Department,  in  promulgating  this 
rule,  has  determined  that  this  rule  will 
not  unduly  burden  the  judicial  system 
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and  meets  the  requirements  of  sections 
3(a)  and  3(b)(2)  of  Executive  Order 
12988. 

Energy  Effects — Executive  Order  13211 

On  May  18.  2001.  the  President  issued 
an  Executive  Order  13211  on 
regulations  that  significantly  affect 
energy  supply,  distribution,  and  use. 
Executive  Order  13211  requires  agencies 
to  prepare  Statements  of  Energy  Effects 
when  undertaking  certain  actions. 
While  this  supplemental  proposed  rule 
is  a  significant  regulatory  action  imder 
Executive  Order  12866,  it  is  not 
expected  to  adversely  affect  energy 
supplies,  distribution,  or  use.  Therefore, 
this  proposed  action  is  not  a  significant 
energy  action  and  no  Statement  of 
Energy  Effects  is  required. 

Takings  Implication  Assessment 

In  accordance  with  Executive  Order 
12630.  this  rule,  authorized  by  the 
Migratory  Bird  Treaty  Act,  does  not 
have  significant  takings  implications 
and  does  not  affect  any  constitutionally 
protected  property  rights.  This  rule  will 
not  result  in  the  physical  occupancy  of 
property,  the  physical  invasion  of 
property,  or  the  regulatory  taking  of  any 
property.  In  fact,  this  nUe  will  allow 
himters  to  exercise  otherwise 
unavailable  privileges,  and,  therefore, 
reduces  restrictions  on  the  use  of  private 
and  public  property. 

Federalism  Effects 

Due  to  the  migratory  natiue  of  certain 
species  of  birds,  the  Federal 
Government  has  been  given 
responsibility  over  these  species  by  the 
Migratory  Bird  Treaty  Act.  We  annually 
prescribe  frameworks  from  which  the 
States  make  selections  and  employ 
guidelines  to  establish  special 
regulations  on  Federal  Indian 
reservations  and  ceded  lands.  This 
process  preserves  the  ability  of  the 
States  and  Tribes  to  determine  which 
seasons  meet  their  individual  needs. 
Any  State  or  Tribe  may  be  more 
restrictive  than  the  Federal  frameworks 
at  any  time.  The  frameworks  are 
developed  in  a  cooperative  process  with 
the  States  and  the  Flyway  Councils. 
This  process  allows  States  to  participate 
in  the  development  of  frameworks  from 
which  they  will  make  selections, 
thereby  having  an  influence  on  their 
own  regulations. 

These  rules  do  not  have  a  substantial 
direct  effect  on  fiscal  capacity,  change 
the  roles  or  responsibilities  of  Federal  or 
State  governments,  or  intrude  on  State 
policy  or  administration.  Therefore,  in 
accordance  with  Executive  Order  13132, 
these  regulations  do  not  have  significant 
federalism  effects  and  do  not  have 


sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Regulations  Promulgation 

The  rulemaking  process  for  migratory 
game  bird  hunting  must,  by  its  nature, 
operate  under  severe  time  constraints. 
However,  we  intend  that  the  public  be 
given  the  greatest  possible  opportiinity 
to  comment.  Thus,  when  the 
preliminary  proposed  rulemaking  was 
published,  we  established  what  we 
believed  were  the  longest  periods 
possible  for  public  comment.  In  doing 
this,  we  recognized  that  when  the 
comment  period  closed,  time  would  be 
of  the  essence.  That  is.  if  there  were  a 
delay  in  the  effective  date  of  these 
regulations  after  this  final  rulemaking. 
States  would  have  insufficient  time  to 
select  season  dates  and  limits;  to 
communicate  those  selections  to  us;  and 
to  establish  and  publicize  the  necessary 
regulations  and  procedures  to 
implement  their  decisions.  We, 
therefore,  find  that  "good  cause"  exists, 
within  the  terms  of  5  U.S.C.  553(d)(3)  of 
the  Administrative  Procediue  Act,  and 
these  fr-ameworks  will  take  effect 
immediately  upon  publication. 

Therefore,  under  authority  of  the 
Migratory  Bird  Treaty  Act  (July  3, 1918). 
as  amended,  (16  U.S.C.  703-711).  we 
prescribe  final  frameworks  setting  forth 
the  species  to  be  hunted,  the  daily  bag 
and  possession  limits,  the  shooting 
hours,  the  season  lengths,  the  earliest 
opening  and  latest  closing  season  dates, 
and  himting  areas,  from  which  State 
conservation  agency  officials  will  select 
hunting  season  dates  and  other  options. 
Upon  receipt  of  season  and  option 
selections  from  these  officials,  we  will 
publish  in  the  Federal  Register  a  final 
rulemaking  amending  50  CFR  part  20  to 
reflect  seasons,  limits,  and  shooting 
hours  for  the  conterminous  United 
States  for  the  2002-03  season. 

List  of  Subiects  in  50  CFR  Part  20 

Exports,  Hunting,  Imports,  Reporting 
and  recordkeeping  requirements. 
Transportation,  Wildlife. 

The  rules  that  eventually  will  be 
promulgated  for  the  2002-03  hunting 
season  are  authorized  under  16  U.S.C. 
703-712  and  16  U.S.C.  742  a-j.  Pub.  L. 
10&-108. 


Dated:  September  9,  2002. 
Craig  Manson, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

Final  Regulations  Frameworks  for 
2002-03  Late  Hunting  Seasons  on 
Certain  Migratory  Game  Birds 

Piu-suant  to  the  Migratory  Bird  Treaty 
Act  and  delegated  authorities,  the 
Department  has  approved  the  following 
fi^uneworks  for  season  lengths,  shooting 
hours,  bag  and  possession  limits,  and 
outside  dates  within  which  States  may 
select  seasons  for  hunting  waterfowl 
and  coots  between  the  dates  of 
September  1,  2002,  and  March  10,  2003. 

General 

Dates:  All  outside  dates  noted  below 
are  inclusive. 

Shooting  and  Hawking  (taking  by 
falconry)  Hours:  Unless  otherwise 
specified,  from  one-half  hour  before 
sunrise  to  sunset  daily. 

Possession  Umits:  Unless  otherwise 
specified,  possession  limits  are  twice 
the  daily  bag  limit. 

Flyways  and  Management  Units 

Waterfowl  Flyways 

Atlantic  Flyway — includes 
Connecticut,  Delaware,  Florida,  Georgia, 
Maine,  Maryland,  Massachusetts,  New 
Hampshire,  New  Jersey,  New  York, 
North  Carolina,  Pennsylvania,  Rhode 
Island,  South  Carolina,  Vermont, 
Virginia,  and  West  Virginia. 

Mississippi  Fljrway — includes 
Alabama,  Arkansas,  Illinois,  Indiana, 
Iowa,  Kentucky,  Louisiana,  Michigan, 
Minnesota,  Mississippi,  Missouri,  Ohio, 
Tennessee,  and  Wisconsin. 

Central  Flyway — includes  Colorado 
(east  of  the  Continental  Divide).  Kansas, 
Montana  (Coimties  of  Blaine.  Carbon, 
Fergus,  Judith  Basin,  Stillwater, 
Sweetgrass,  Wheatland,  and  all  counties 
east  thereof),  Nebraska,  New  Mexico 
(east  of  the  Continental  Divide  except 
the  Jicarilla  Apache  Indian  Reservation), 
North  Dakota,  Oklahoma,  South  Dakota, 
Texas,  and  Wyoming  (east  of  the 
Continental  Divide). 

Pacific  Flyway — includes  Alaska, 
Arizona,  California,  Idaho,  Nevada, 
Oregon,  Utah,  Washington,  and  those 
portions  of  Colorado,  Montana,  New 
Mexico,  and  Wyoming  not  included  in 
the  Central  Flyway. 

Management  Units 

High  Plains  Mallard  Management 
Unit — ^roughly  defined  as  that  portion  of 
the  Central  Flyway  which  lies  west  of 
the  100th  meridian. 

Definitions:  For  the  purpose  of 
hunting  regulations  listed  below,  the 
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collective  terms  "dark"  and  "light" 
geese  include  the  following  species: 

Dark  geese — Canada  geese,  white- 
fronted  geese,  brant,  and  all  other  goose 
species  except  light  geese. 

Light  geese — snow  (including  blue) 
geese  and  Ross'  geese. 

Area,  Zone,  and  Unit  Descriptions: 
Geographic  descriptions  related  to  late- 
season  regulations  are  contained  in  a 
later  portion  of  this  doounent. 

Area-Specific  Provisions:  Frameworks 
for  open  seasons,  season  lengths,  bag 
and  possession  limits,  and  other  special 
provisions  are  listed  below  by  Flyway. 

Compensatory  Days  in  the  Atlantic 
Flyway:  In  the  Atlantic  Flyway  States  of 
Connecticut,  Delaware,  Maine, 
Maryland.  Massachusetts,  New  Jersey, 
North  Carolina.  Pennsylvania,  and 
Virginia,  where  Sunday  hunting  is 
prohibited  statewide  by  State  law,  all 
Simdays  are  closed  to  all  take  of 
migratory  waterfowl  (including 
mergansers  and  coots). 

Atlantic  Flyway 

Ducks,  Mergansers,  and  Coots 

Outside  Dates:  Between  the  Saturday 
nearest  September  24  (September  21) 
and  the  last  Sunday  in  January  (Janiiary 
26). 

Hunting  Seasons  and  Duck  Limits:  60 
days,  except  pintails  which  may  not 
exceed  30  days,  and  daily  bag  limit  of 
6  ducks,  including  no  more  than  4 
mallards  (2  hens),  3  scaup,  1  black  duck, 
1  pintail,  1  mottled  duck,  1  fulvous 
whistling  duck,  2  wood  ducks,  2 
redheads,  and  4  scoters. 

Closures:  The  season  on  canvasbacks 
and  harlequin  ducks  is  closed. 

Sea  Ducks:  Within  the  special  sea 
duck  areas,  diuing  the  regular  duck 
season  in  the  Atlantic  Flyway,  States 
may  choose  to  allow  the  above  sea  duck 
limits  in  addition  to  the  limits  applying 
to  other  ducks  during  the  regular  duck 
season.  In  all  other  areas,  sea  ducks  may 
be  taken  only  during  the  regular  open 
season  for  ducks  and  are  part  of  the 
regular  duck  season  daily  bag  (not  to 
exceed  4  scoters)  and  possession  limits. 

Merganser  Umits:  The  daily  bag  limit 
of  mergansers  is  5,  only  1  of  whidi  may 
be  a  hooded  merganser. 

Coot  Limits:  The  daily  bag  limit  is  15 
coots. 

Laice  Champlain  Zone,  New  York:  The 
waterfowl  seasons,  limits,  and  shooting 
hours  shall  be  the  same  as  those 
selected  for  the  Lake  Champlain  Zone  of 
Vermont. 

Connecticut  River  Zone,  Vermont: 
The  waterfowl  seasons,  limits,  and 
shooting  hovas  shall  be  the  same  as 
those  selected  for  the  Inland  Zone  of 
New  Hampshire. 


Zoning  and  Split  Seasons:  Delaware, 
Florida,  Georgia,  Maryland,  North 
Carolina,  Rhode  Island,  South  Carolina, 
and  Virginia  may  split  their  seasons  into 
three  segments;  Connecticut,  Maine, 
Massachusetts,  New  Hampshire.  New 
Jersey,  New  York,  Pennsylvania. 
Vermont,  and  West  Virghiia  may  select 
himting  seasons  by  zones  and  may  split 
their  seasons  into  two  segments  each 
zone. 

Canada  Geese 

Season  Lengths,  Outside  Dates,  and 
Limits:  Specific  regulations  for  Canada 
geese  are  shown  below  by  State.  Unless 
specified  otherwise,  seasons  may  be 
split  into  two  segments.  In  areas  within 
States  where  the  framework  closing  date 
for  Atlantic  Population  (AP)  goose 
seasons  overlaps  with  special  late 
season  frameworks  for  resident  geese, 
the  framework  closing  date  for  AP  goose 
seasons  is  January  14. 

Cormecticut:  North  Atlantic 
Population  (NAP)  Zone:  Between 
October  1  and  January  31,  a  60-day 
season  may  be  held  with  a  2-bird  daily 
bag  limit  in  the  H  Unit  and  a  70-day 
season  with  a  3-bird  daily  bag  in  the  L 
Unit. 

Atlantic  Population  (AP)  Zone:  A  45- 
day  season  may  be  held  between  the  last 
Saturday  in  October  (October  26)  and 
January  31  with  a  2-bird  daily  bag  limit. 

South  Zone:  A  special  experimental 
season  may  be  held  between  January  15 
and  February  15,  with  a  5-bird  daily  bag 
limit. 

Delaware:  A  45-day  season  may  be 
held  between  November  15  and  January 
31  with  a  1-bird  daily  bag  limit. 

Florida:  A  70-day  season  may  be  held 
between  November  15  and  February  15, 
with  a  5-bird  daily  bag  limit. 

Georgia:  In  specific  areas,  a  70-day 
season  may  be  held  between  November 
15  and  February  15,  with  a  5-bird  da'ily 
bag  limit. 

Maine:  A  60-day  season  may  be  held 
Statewide  between  October  1  and 
January  31  with  a  2-bird  daily  bag  limit. 

Maryland:  Resident  Population  (RP) 
Zone:  A  70-day  season  may  be  held 
between  November  15  and  February  15, 
with  a  5-bird  daily  bag  limit. 

AP  Zone:  A  45-day  season  may  be 
held  between  November  15  and  January 
31  with  a  1-bird  daily  bag  limit. 

Massachusetts:  NAP  Zone:  A  60-day 
season  may  be  held  between  October  1 
and  January  31  with  a  2-bird  daily  bag 
limit.  Additionally,  a  special  season 
may  be  held  from  January  15  to 
February  15,  with  a  5-bird  daily  bag 
limit. 

AP  Zone:  A  45-day  season  may  be 
held  between  the  last  Saturday  in 


October  (October  26)  and  January  31 
with  a  2-bird  daily  bag  limit. 

New  Hampshire:  A  60-day  season  may 
be  held  statewide  between  October  1 
and  January  31  with  a  2-bird  daily  bag 
limit. 

New  Jersey:  Statewide:  A  45-day 
season  may  be  held  between  the  last 
Sattuday  in  October  (October  26)  and 
January  31  with  a  2-bird  daily  bag  limit. 

Special  Late  Goose  Season  Area:  An 
experimental  season  may  be  held  in 
designated  areas  of  North  and  South 
New  Jersey  from  January  15  to  February 
15,  with  a  5-bird  daily  bag  limit. 
New  York:  Southern  James  Bay 
Population  (SJBP)  Zone:  A  70-day 
season  may  be  held  between  the  last 
Saturday  in  October  (October  26)  and 
January  31,  with  a  2-bird  daily  bag  limit. 

NAP  Zone:  Between  October  1  and 
January  31,  a  60-day  season  may  be  held 
with  a  2-bird  daily  bag  limit  in  the  High 
Harvest  areas  and  a  70-day  season  widi 
a  3-bird  daily  bag  limit  in  the  Low 
Harvest  areas. 

Special  Late  Goose  Season  Area:  An 
experimental  season  may  be  held 
between  January  15  and  February  15, 
vnth  a  5-bird  daily  bag  limit  in 
designated  areas  of  Chemung,  Delaware, 
Tioga.  Broome,  Sullivan,  Westchester. 
Nassau.  Suffolk.  Orange.  Dutchess. 
Putnam,  and  Rockland  Counties. 

AP  Zone:  A  45-day  season  may  be 
held  between  the  last  Satxuday  in  ' 

October  (October  26)  and  January  31 
with  a  2-bird  daily  bag  limit. 

RP  Zone:  A  70-day  season  may  be 
held  between  the  last  Saturday  in 
October  (October  26)  and  February  15 
with  a  5-bird  daily  bag  limit. 

North  Carolina:  SJBP  Zone:  A  70-day 
season  may  be  held  between  October  1 
and  December  31,  with  a  2-bird  daily 
bag  limit,  except  for  the  Northeast  Hunt 
Unit  and  Northampton  County,  which  is 
closed. 

RP  Zone:  A  70-day  season  may  be 
held  between  October  1  and  February  15 
with  a  5-bird  daily  bag  limit. 

Pennsylvania:  SJBP  Zone:  A  40-day 
season  may  be  held  between  November 
15  and  January  14,  with  a  2-bird  daily 
bag  limit. 

Pymatuning  Zone:  A  35-day  season 
may  be  held  between  October  1  and 
January  31,  with  a  1-bird  daily  bag  limit. 

RP  Zone:  A  70-day  season  may  be 
held  between  November  15  and 
February  15,  with  a  5-bird  daily  bag 
limit. 

AP  Zone:  A  45-day  season  may  be    - 
held  between  the  last  Saturday  in 
October  (October  26)  and  January  31 
with  a  2-bird  daily  bag  limit. 

Special  Late  Goose  Season  Area:  An 
experimental  season  may  be  held  from 
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January  15  to  February  15  with  a  5-bird 
daily  bag  limit. 

Rhode  Island:  A  60-day  season  may 
be  held  between  October  1  and  January 
31,  with  a  2-bird  daily  bag  limit.  An 
experimental  season  may  be  held  in 
designated  areas  from  January  15  to 
February  15,  with  a  5-bird  daily  bag 
limit. 

South  Carolina:  In  designated  areas,  a 
70-day  season  may  be  held  during 
November  15  to  February  15,  with  a  5- 
bird  daily  bag  limit. 

Vermont:  A  45-day  season  may  be 
held  between  the  last  Saturday  in 
October  (October  26)  and  January  31 
with  a  2-bird  daily  bag  limit. 

Virginia:  SJBP  Zone:  A  40-day  season 
may  be  held  between  November  15  and 
January  14,  with  a  2-bird  daily  bag  limit. 
Additionally,  an  experimental  season 
may  be  held  between  January  15  and 
February  15,  with  a  5-bird  daily  bag 
limit. 

AP  Zone:  A  45-day  season  may  be 
held  between  November  15  and  January 
31  with  a  1-bird  daily  bag  limit. 

RP  Zone:  A  70-day  season  may  be 
held  between  November  15  and 
February  15  with  a  5-bird  daily  bag 
limit. 

Back  Bay  Area:  Season  is  closed. 

West  Virginia:  A  70-day  season  may 
be  held  between  October  1  and  January 
31,  with  a  3-bird  daily  bag  limit. 

Light  Geese  I 

Season  Lengths,  Outside  Dates,  and 
Limits:  States  may  select  a  107-day 
season  between  October  1  and  March 
10,  with  a  15-bird  daily  bag  limit  and  no 
possession  limit.  States  may  split  their 
seasons  into  three  segments,  except  in 
Delaware  and  Maryland,  where, 
following  the  completion  of  their  duck 
season,  and  until  March  10,  Delaware 
and  Maryland  may  split  the  remaining 
portion  of  the  season  to  hunt  on 
Mondays,  Wednesdays,  Fridays,  and 
Saturdays  only. 

Brant 

Season  Lengths,  Outside  Dates,  and 
Limits:  States  may  select  a  60-day 
season  between  the  Saturday  nearest 
September  24  (September  21)  and 
January  31,  with  a  3-bird  daily  bag  limit. 
States  may  split  their  seasons  into  two 
segments. 

Mississippi  Flyway 

Ducks,  Mergansers,  and  Coots 

Outside  Dates:  Between  the  Saturday 
nearest  September  24  (September  21) 
and  the  last  Sunday  in  January  20 
(January  26). 

Hunting  Seasons  and  Duck  Limits:  60 
days,  except  that  the  season  for  pintails 


may  not  exceed  30  days  and  the  season 
for  canvasbacks  is  closed.  The  daily  bag 
limit  is  6  ducks,  including  no  more  than 
4  mallards  (no  more  than  2  of  which 
may  be  females),  3  mottled  ducks,  3 
scaup,  1  black  duck,  1  pintail,  2  wood 
ducks,  and  2  redheads. 

Merganser  Limits:  The  daily  bag  limit 
is  5,  only  1  of  which  may  be  a  hooded 
merganser.  In  States  that  include 
mergansers  in  the  duck  bag  limit,  the 
daily  limit  is  the  same  as  the  duck  bag 
limit,  only  one  of  which  may  be  a 
hooded  merganser. 

Coot  Umits:  The  daily  bag  limit  is  15 
coots. 

Zoning  and  Split  Seasons:  Alabama, 
Illinois,  Indiana,  Iowa,  Kentucky, 
Louisiana,  Michigan,  Missouri,  Ohio, 
Tennessee,  and  Wisconsin  may  select 
hunting  seasons  by  zones. 

In  Alabama,  Indiana,  Iowa,  Kentucky, 
Louisiana,  Michigan,  Ohio,  Tennessee, 
and  Wisconsin,  the  season  may  be  split 
into  two  segments  in  each  zone. 

In  Arkansas,  Minnesota,  and 
Mississippi,  the  season  may  be  split  into 
three  segments. 

Geese 

Split  Seasons:  Seasons  for  geese  may 
be  split  into  three  segments.  Three-way 
split  seasons  for  Canada  geese  require 
Mississippi  Flyway  Council  and  U.S. 
Fish  and  Wildlife  Service  approval  and 
a  3-year  evaluation  by  each  participating 
State. 

Season  Lengths,  Outside  Dates,  and 
Limits:  States  may  select  seasons  for 
light  geese  not  to  exceed  107  days  with 
20  geese  daily  between  the  Saturday 
nearest  September  24  (September  21) 
and  March  10;  for  white-fronted  geese 
not  to  exceed  86  days  with  2  geese  daily 
or  107  days  with  1  goose  daily  between 
the  Saturday  nearest  September  24 
(September  21)  and  the  Sunday  nearest 
February  15  (February  16);  and  for  brant 
not  to  exceed  70  days  with  2  brant  daily 
or  107  days  with  1  brant  daily  between 
the  Saturday  nearest  September  24 
(September  21)  and  January  31.  There  is 
no  possession  limit  for  light  geese. 
Specific  regulations  for  Canada  geese 
and  exceptions  to  the  above  general 
provisions  are  shown  below  by  State. 
Except  as  noted  below,  the  outside  dates 
for  Canada  geese  are  the  Saturday 
nearest  September  24  (September  21) 
and  January  31. 

Alabama:  In  the  SJBP  Goose  Zone,  the 
season  for  Canada  geese  may  not  exceed 
50  days.  Elsewhere,  the  season  for 
Canada  geese  may  extend  for  70  days  in 
the  respective  duck-hunting  zones.  The 
daily  bag  limit  is  2  Canada  geese. 

Arkansas:  In  the  Northwest  Zone,  the 
season  for  Canada  geese  may  extend  for 
33  days,  provided  that  one  segment  of 


at  least  nine  days  occurs  prior  to 
October  15.  In  the  remainder  of  the 
State,  the  season  may  not  exceed  23 
days.  The  season  may  extend  to 
February  15,  and  may  be  split  into  two 
segments.  The  daily  bag  limit  is  2 
Canada  geese. 

Illinois:  The  total  harvest  of  Canada 
geese  in  the  State  will  be  limited  to 
64,100  birds.  The  daily  bag  limit  is  2 
Canada  geese.  The  possession  limit  is  10 
Canada  geese. 

(a)  North  Zone — The  season  for 
Canada  geese  will  close  after  80  days  or 
when  9,300  birds  have  been  harvested 
in  the  Northern  Illinois  Quota  Zone, 
whichever  occurs  first. 

(a)  Central  Zone — The  season  for 
Canada  geese  will  close  after  80  days  or 
when  12,800  birds  have  been  harvested 
in  the  Central  Illinois  Quota  Zone, 
whichever  occurs  first. 

(c)  South  Zone — The  season  for 
Canada  geese  will  close  after  80  days  or 
when  16,100  birds  have  been  harvested 
in  the  Southern  Illinois  Quota  Zone, 
whichever  occurs  first. 

Indiana:  The  season  for  Canada  geese 
may  extend  for  60  days,  except  in  die 
SJBP  Zone,  where  the  season  may  not 
exceed  SO  days.  The  daily  bag  limit  is 
2  Canadageese. 

Iowa:  The  season  may  extend  for  70 
days.  The  daily  bag  limit  is  2  Canada 
geese. 

Kentucky:  (a)  Western  Zone — ^The 
season  for  Canada  geese  may  extend  for 
56  days  (71  days  in  Fulton  County),  and 
the  harvest  will  be  limited  to  10,300 
birds.  Of  the  10,300-bird  quota,  6,700 
birds  will  be  allocated  to  the  Ballard 
Reporting  Area  and  2,575  birds  will  be 
allocated  to  the  Henderson/Union 
Reporting  Area.  If  the  quota  in  either 
reporting  area  is  reached  prior  to 
completion  of  the  56-day  season,  the 
season  in  that  reporting  area  will  be 
closed.  If  the  quotas  in  both  the  Ballard 
and  Henderson/Union  reporting  areas 
are  reached  prior  to  completion  of  the 
56-day  season,  the  season  in  the 
coimties  and  portions  of  counties  that 
comprise  the  Western  Goose  Zone 
(listed  in  State  regulations)  may 
continue  for  an  additional  7  days,  not  to 
exceed  a  total  of  56  days  (71  days  in 
Fulton  County).  The  season  in  Fulton 
Coimty  may  extend  to  February  15.  The 
daily  bag  limit  is  2  Canada  geese. 

(b)  Pennyroyal/Coalfield  Zone— The 
season  may  extend  for  50  days.  The 
daily  bag  limit  is  2  Canada  geese. 

(cj  Remainder  of  the  State — ^The 
season  may  extend  for  50  days.  The 
daily  bag  limit  is  2  Canada  geese. 

Louisiana:  The  season  for  Canada 
geese  may  extend  for  9  days.  During  the 
season,  the  daily  bag  limit  is  1  Canada 
goose  and  2  white-fronted  geese  with  an 
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86-day  white-fronted  goose  season  or  1 
white-fronted  goose  with  a  107-day 
season.  Hunters  participating  in  the 
Canada  goose  season  must  possess  a 
special  permit  issued  by  the  State. 
Michigan:  (a)  Mississippi  Valley 
Population  (MVP)  Zone— The  total 
harvest  of  Canada  geese  will  be  limited 
to  46,400  birds.  The  framework  opening 
date  for  all  geese  is  September  16  and 
the  season  for  Canada  geese  may  extend 
for  21  days.  The  daily  bag  limit  is  2 
Canada  geese. 

(1)  Allegan  County  GMU— The 
Canada  goose  season  will  close  after  25 
days  or  when  1,400  birds  have  been 
harvested,  whichever  occurs  first.  The 
daily  bag  limit  is  1  Canada  goose. 

(2)  Muskegon  Wastewater  GMU — ^The 
Canada  goose  season  will  close  after  25 
days  or  when  450  birds  have  been 
harvested,  whichever  occurs  first.  The 
daily  bag  limit  is  2  Canada  geese. 

(b)  SJBP  Zone — ^The  framework 
opening  date  for  all  geese  is  September 
16  and  the  season  for  Canada  geese  may 
extend  for  30  days.  The  daily  bag  limit 
is  2  Canada  geese. 

(1)  Saginaw  Coimty  GMU— The 
Canada  goose  season  will  close  after  50 
days  or  when  2,000  birds  have  been 
harvested,  whichever  occurs  first.  The 
daily  bag  limit  is  1  Canada  goose. 

(2)  Tuscola/Huron  GMU— The  Canada 
goose  season  will  close  after  50  days  or 
when  750  birds  have  been  harvested, 
whichever  occurs  first.  The  daily  bag 
limit  is  1  Canada  goose. 

(c)  Southern  Michigan  GMU — A 
special  Canada  goose  season  may  be 
held  between  January  4  and  February  2. 
The  daily  bag  limit  is  5  Canada  geese. 

(d)  Central  Michigan  GMU— A  special 
Canada  goose  season  may  be  held 
between  January  4  and  February  2.  The 
daily  bag  limit  is  5  Canada  geese. 

Minnesota:  (a)  West  Zone. 

(1)  West  Central  Zone— The  season  for 
Canada  geese  may  extend  for  40  days.  In 
the  Lac  Qui  Parle  Zone,  the  season  will 
close  after  40  days  or  when  12,000  birds 
have  been  harvested,  whichever  occurs 
first.  Throughout  the  West  Central  Zone, 
the  daily  bag  limit  is  1  Canada  goose. 

(2)  Remainder  of  West  Zone — ^The 
season  for  Canada  geese  may  extend  for 
40  days.  The  daily  bag  limit  is  1  Canada 
goose. 

(b)  Northwest  Zone— The  season  for 
Canada  geese  may  extend  for  40  days. 
The  daily  bag  limit  is  1  Canada  eoose. 

(c)  Remainder  of  the  State — ^The 
season  for  Canada  geese  may  extend  for 
70  days.  The  daily  bag  limit  is  2  Canada 
geese. 

(d)  Special  Late  Canada  Goose 
Season — An  experimental  special 
Canada  goose  season  of  up  to  10  days 
may  be  held  in  December,  except  in  the 


West  Central  and  Lac  qui  Parle  Goose 
zones.  During  the  special  season,  the 
daily  bag  limit  is  5  Canada  geese,  except 
in  the  Southeast  Goose  Zone,  where  the 
daily  bag  limit  is  2. 

Mississippi:  The  season  for  Canada 
geese  may  extend  for  70  days.  The  daily 
bag  Umit  is  3  Canada  geese. 

Missouri:  (a)  Swan  Lake  Zone — ^The 
season  for  Canada  geese  may  extend  for 
77  days,  with  no  more  than  30  days 
occurring  after  November  30.  The 
season  may  be  split  into  3  segments. 
The  daily  bag  limit  is  2  Canada  geese. 

(b)  Southeast  Zone — The  season  for 
Canada  geese  may  extend  for  77  days. 
The  season  may  be  split  into  3 
segments,  provided  that  at  least  1 
segment  occurs  prior  to  December  1. 
The  daily  bag  limit  is  3  Canada  geese 
through  October  31,  and  2  Canada  geese 
thereafter. 

(c)  Remainder  of  the  State — 

(1)  North  Zone — ^The  season  for 
Canada  geese  may  extend  for  77  days, 
with  no  more  than  30  days  occurring 
after  November  30.  The  season  may  be 
split  into  3  segments,  provided  that  1 
segment  of  at  least  9  days  occurs  prior 
to  October  15.  The  daily  bag  limit  is  3 
Canada  geese  through  October  31,  and  2 
Canada  geese  thereafter. 

(2)  Middle  Zone— The  season  for 
Canada  geese  may  extend  for  77  days, 
with  no  more  than  30  days  occurring 
after  November  30.  The  season  may  be 
split  into  3  segments,  provided  that  1 
segment  of  at  least  9  days  occurs  prior 
to  October  15.  The  daily  bag  limit  is  3 
Canada  geese  through  October  31,  and  2 
Canada  geese  thereaJFter. 

(3)  South  Zone — The  season  for 
Canada  geese  may  extend  for  77  days. 
The  season  may  be  split  into  3 
segments,  provided  that  at  least  1 
segment  occurs  prior  to  December  1 . 
The  daily  bag  limit  is  3  Canada  geese 
through  October  31,  and  2  Canada  geese 
thereafter. 

Ohio:  The  season  for  Canada  geese 
may  extend  for  70  days  in  the  respective 
duck-hunting  zones,  with  a  daily  bag 
limit  of  2  Canada  geese,  except  in  the 
Lake  Erie  SJBP  Zone,  where  the  season 
may  not  exceed  35  days  and  the  daily 
bag  limit  is  1  Canada  goose.  A  special 
Canada  goose  season  of  up  to  22  days, 
beginning  the  first  Saturday  after 
January  10,  may  be  held  in  the  following 
coimties:  Allen  (north  of  U.S.  Highway 
30),  Fulton.  Geauga  (north  of  Route  6), 
Henry,  Huron,  Lucas  (Lake  Erie  Zone 
closed),  Seneca,  and  Summit  (Lake  Erie 
Zone  closed).  During  the  special  season, 
the  daily  bag  limit  is  2  Canada  geese. 

Tennessee:  (a)  Northwest  Zone — The 
season  for  Canada  geese  may  not  exceed 
71  days,  and  may  extend  to  February  15. 
The  daily  bag  limit  is  2  Canada  geese. 


(b)  Southwest  Zone — ^The  season  for 
Canada  geese  may  extend  for  50  days. 
The  daily  bag  limit  is  2  Canada  geese. 

(c)  Kentucky/Barkley  Lakes  Zone — 
The  season  for  Canada  geese  may  extend 
for  50  days.  The  daily  bag  limit  is  2 
Canada  geese. 

(d)  Remainder  of  the  State— The 
season  for  Canada  geese  may  extend  for 
70  days.  The  daily  bag  limit  is  2  Canada 
geese. 

Wisconsin:  The  total  harvest  of 
Canada  geese  in  the  State  will  be  limited 
to  48,500  birds. 

(a)  Horicon  Zone— The  framework 
opening  date  for  all  geese  is  September 
16.  The  harvest  of  Canada  geese  is 
limited  to  18,000  birds.  The  season  may 
not  exceed  94  days.  All  Canada  geese 
harvested  must  be  tagged.  The  daily  bag 
limit  is  2  Canada  geese,  and  the  season 
limit  will  be  the  number  of  tags  issued 
to  each  permittee. 

(b)  Collins  Zone — The  framework 
opening  date  for  all  geese  is  September 
16.  The  harvest  of  Canada  geese  is 
limited  to  600  birds.  The  season  may 
not  exceed  68  days.  All  Canada  geese 
harvested  must  faie  tagged.  The  daily  bag 
limit  is  2  Canada  geese,  and  the  season 
limit  will  be  the  number  of  tags  issued 
to  each  permittee. 

(c)  Exterior  Zone — The  framework 
opening  date  for  all  geese  is  September 
21.  The  harvest  of  Canada  geese  is 
limited  to  25,400  birds,  with  500  birds 
allocated  to  the  Mississippi  River 
Subzone.  The  season  may  not  exceed  94 
days,  except  in  the  Mississippi  River 
Subzone,  where  the  season  may  not 
exceed  71  days.  The  daily  bag  limit  is 

1  Canada  goose.  In  that  portion  of  the 
Exterior  Zone  outside  the  Mississippi 
River  Subzone,  the  progress  of  the 
harvest  must  be  monitored,  and  the 
season  closed,  if  necessary,  to  ensure 
that  the  harvest  does  not  exceed  25,400 
birds. 

Additional  Limits:  In  addition  to  the 
harvest  limits  stated  for  the  respective 
zones  above,  an  additional  4,500  Canada 
geese  may  be  taken  in  the  Horicon  Zone 
under  special  agricultural  permits. 

Quota  ZoneClosures:  When  it  has 
been  determined  that  the  quota  of 
Canada  geese  allotted  to  the  Northern 
Illinois,  Central  Illinois,  and  Southern 
Illinois  Quota  Zones  in  Illinois;  the 
Ballard  and  Henderson-Union  Subzones 
in  Kentucky;  the  Allegan  County, 
Muskegon  Wastewater,  Saginaw  County, 
and  Tuscola/Huron  Goose  Management 
Units  in  Michigan;  the  Lac  Qui  Parle 
Zone  in  Minnesota;  and  the  Exterior 
Zone  in  Wisconsin  will  have  been  filled, 
the  season  for  taking  Canada  geese  in 
the  respective  zone  (and  associated  area, 
if  applicable)  will  be  closed  by  either 
the  Director  upon  giving  public  notice 
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through  local  information  media  at  least 
48  hours  in  advance  of  the  time  and 
date  of  closing,  or  by  the  State  through 
State  regulations  with  such  notice  and 
time  (not  less  than  48  hours)  as  they 
deem  necessary. 

Central  Flyway 

Ducks,  Mergansers,  and  Coots 

Outside  Dates:  Between  the  Saturday 
nearest  September  24  (September  21) 
and  the  last  Simday  in  January  (January 
26). 

Hunting  Seasons  and  Duck  Umits:  (1) 
High  Plains  Mallard  Management  Unit 
(roughly  defined  as  that  portion  of  the 
Central  Flyway  which  lies  west  of  the 
100th  meridian):  97  days,  except 
pintails  which  may  not  exceed  39  days, 
and  a  daily  bag  limit  of  6  ducks, 
including  no  more  than  5  mallards  (no 
more  than  2  of  which  may  be  hens),  1 
mottled  dud(,  1  pintail,  2  redheads,  3 
scaup,  and  2  wood  ducks.  The  last  23 
days  may  start  no  earlier  than  the 
Saturday  nearest  December  10 
(December  7).  The  season  on 
canvasbacks  is  closed. 

(2)  Remainder  of  the  Central  Flyway: 
74  days,  except  pintails  which  may  not 
exceed  39  consecutive  days,  and  a  daily 
bag  limit  of  6  ducks,  including  no  more 
than  5  mallards  (no  more  than  2  of 
which  may  be  hens),  1  mottled  duck,  1 
pintail,  2  redheads,  3  scaup,  and  2  wood 
ducks.  The  season  on  canvasbacks  is 
closed. 

Merganser  Limits:  The  daily  bag  limit 
is  5  mergansers,  only  1  of  which  may  be 
a  hooded  merganser.  In  States  that 
include  mergansers  in  the  duck  daily 
bag  limit,  the  daily  limit  may  be  the 
same  as  the  duck  bag  limit,  only  one  of 
which  may  be  a  hooded  merganser. 

Coot  Limits:  The  daily  bag  limit  is  15 
coots. 

Zoning  and  Split  Seasons:  Kansas 
(Low  Plains  portion),  Montana, 
Nebraska  (Low  Plains  portion).  New 
Mexico,  Oklahoma  (Low  Plains  portion). 
South  Dakota  (Low  Plains  portion), 
Texas  (Low  Plains  portion),  and 
Wyoming  may  select  himtihg  seasons  by 
zones. 

In  Kansas,  Montana,  Nebraska,  New 
Mexico,  North  Dakota,  Oklahoma,  South 
Dakota,  Texas,  and  Wyoming,  the 
regiilar  season  may  be  split  into  two 
segments. 

Ln  Colorado,  the  season  may  be  split 
into  three  segments. 

Geese  { 

Split  Seasons:  Seasons  for  geese  may 
be  split  into  three  segments.  Three-way 
split  seasons  for  Canada  geese  require 
Central  Flyway  Council  and  U.S.  Fish 
and  Wildlife  Service  approval,  and  a  3- 


year  evaluation  by  each  participating 
State. 

Outside  Dates:  For  dark  geese,  seasons 
may  be  selected  between  the  outside 
dates  of  the  Saturday  nearest  September 
24  (September  21)  and  the  Sunday 
nearest  February  15  (February  17).  For 
light  geese,  outside  dates  for  seasons 
may  be  selected  between  the  Saturday 
nearest  September  24  (September  21) 
and  March  10.  In  the  Rainwater  Basin 
Light  Goose  Area  (East  and  West)  of 
Nebraska,  temporal  and  spatial 
restrictions  consistent  with  the 
experimental  late-winter  snow  goose 
hunting  strategy  endorsed  by  the  Central 
Flyway  Council  in  July  1999,  are 
required. 

Season  Lengths  and  Limits:  Light 
Geese:  States  may  select  a  light  goose 
season  not  to  exceed  107  days.  The 
daily  bag  limit  for  light  geese  is  20  with 
no  possession  limit. 

Dark  Geese:  In  Kansas,  Nebraska, 
North  Dakota,  Oklahoma.  South  Dakota, 
and  the  Eastern  Goose  Zone  of  Texas, 
States  may  select  a  season  for  Canada 
geese  (or  any  other  dark  goose  species 
except  white-fronted  geese)  not  to 
exceed  95  days  with  a  daily  bag  limit  of 
3.  Additionally,  in  the  Eastern  Goose 
Zone  of  Texas,  an  alternative  season  of 
107  days  with  a  daily  bag  limit  of  1 
Canada  goose  may  be  selected.  For 
white-fronted  geese,  these  States  may 
select  either  a  season  of  86  days  with  a 
bag  limit  of  2  or  a  107-day  season  with 
abaglimit  of  1. 

In  South  Dakota,  for  Canada  geese  in 
the  Big  Stone  Power  Plant  Area  of 
Canada  Goose  Unit  3,  the  daily  bag  limit 
is  3  until  November  30  and  2  thereafter. 

In  Colorado,  Montana,  New  Mexico 
and  Wyoming,  States  may  select  seasons 
not  to  exceed  107  days.  The  daily  bag 
limit  for  dark  geese  is  5  in  the  aggregate. 

In  the  Western  Goose  Zone  of  Texas, 
the  season  may  not  exceed  107  days. 
The  daily  bag  limit  for  Canada  geese  (or 
any  other  dark  goose  species  except 
white-fronted  geese)  is  5.  The  daily  bag 
limit  for  white-frtmted  geese  is  1. 

Pacific  Flyway 

Ducks,  Mergansers,  Coots,  Common 
Moorhens,  and  Purple  Gallinules 

Hunting  Seasons  and  Duck  Limits: 
Concurrent  107  days  and  daily  bag  limit 
of  7  ducks  and  mergansers,  including  no 
more  than  2  female  mallards,  1  pintail, 
4  scaup,  2  redheads.  The  season  on 
pintails  is  closed,  except  one  pintail 
may  be  included  in  the  daily  bag  limit 
for  60  days  within  the  Pacific  Fljrway 
duck  season.  A  single  pintail  may  also 
be  included  in  the  7-bird  daily  bag  limit 
for  designated  youth-himt  days.  Tlie 
season  on  canvasbacks  is  closed. 


The  season  on  coots  and  common 
moorhens  may  be  between  the  outside 
dates  for  the  season  on  ducks,  but  not 
to  exceed  107  days. 

Coot,  Common  Moorhen,  and  Purple 
Gallinule  Limits:  The  daily  bag  and 
possession  limits  of  coots,  common 
moorhens,  and  purple  gallinules  are  25, 
singly  or  in  the  aggregate. 

Outside  Dates:  Between  the  Saturday 
nearest  September  24  (September  21) 
and  the  last  Sunday  in  January  (January 
26). 

Zoning  and  Split  Seasons:  Arizona, 
California,  Idaho,  Nevada,  Oregon,  Utah, 
and  Washington  may  select  himting 
seasons  by  zones. 

Arizona,  California,  Idaho,  Nevada, 
Oregon,  Utah,  and  Washington  may 
split  their  seasons  into  two  segments. 

Colorado,  Montana,  New  Mexico,  and 
Wyoming  may  split  their  seasons  into 
three  segments. 

Colorado  River  Zone,  California: 
Seasons  and  limits  shall  be  the  same  as 
seasons  and  limits  selected  in  the 
adjacent  portion  of  Arizona  (South 
Zone). 

Geese 

Season  Lengths,  Outside  Dates,  and 
Limits: 

California,  Oregon,  and  Washington: 
Except  as  subsequently  noted,  100-day 
seasons  may  be  selected,  with  outside 
dates  between  the  Saturday  nearest 
October  1  (September  28),  and  the  last 
Sunday  in  January  (January  26).  Basic 
daily  bag  limits  are  3  light  geese  and  4 
dark  geese,  except  in  Califomia,  Oregon, 
and  Washington,  where  the  dark  goose 
bag  limit  does  not  include  brant. 

Arizona,  Colorado,  Idaho,  Montana, 
Nevada.  New  Mexico,  Utah,  and 
Wyoming:  Except  as  subsequently 
noted,  107-day  seasons  may  be  selected, 
with  outside  dates  between  the  Saturday 
nearest  September  24  (September  21), 
and  the  last  Siinday  in  January  (January 
26)  Basic  daily  bag  limits  are  3  light 
geese  and  4  dark  geese. 

Split  Seasons:  Unless  otherwise 
specified,  seeisons  for  geese  may  be  split 
into  up  to  3  segments. 

Three-way  split  seasons  for  Canada 
geese  and  white-fronted  geese  require 
Pacific  Flyway  Council  and  U.S.  Fish 
and  Wildlife  Service  approval  and  a  3- 
year  evaluation  by  each  participating 
State. 

Brant  Season — A  16-consecutive-day 
season  may  be  selected  in  Oregon.  A  16- 
day  season  may  be  selected  in 
Washington,  and  this  season  may  be 
split  into  2  segments.  A  30-consecutive- 
day  season  may  be  selected  in 
Califomia.  In  these  States,  the  daily  bag 
limit  is  2  brant  and  is  in  addition  to 
dark  goose  limits. 
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Arizona:  The  daily  bag  limit  for  dark 

geese  is  3. 

Califomia:  Northeastern— The  daily 
bag  limit  is  3  geese  and  may  include  no 
more  than  2  dark  geese;  including  not 
more  than  1  cackling  Canada  goose  or  1 
Aleutian  Canada  goose. 

Southern  Califomia  Zone — In  the 
Imperial  County  Special  Management 
Area,  light  geese  only  may  be  taken  from 
the  end  of  &e  general  goose  himting 
season  through  the  first  Sunday  in 
Febmary  (Febmary  2). 

Balance-of-the-State  Zone— An  86-day 
season  may  be  selected.  Limits  may  not 
include  more  than  3  geese  per  day,  of 
which  not  more  than  2  may  be  white- 
fronted  geese  and  not  more  than  1  may 
be  a  cackling  Canada  goose  or  Aleutian 
Canada  goose.  Three  areas  in  the 
Balance-of-the-State  Zone  are  restricted 
in  the  himting  of  certain  geese: 

(1)  In  the  Counties  of  Del  Norte  and 
Humboldt,  the  open  season  for  Canada 
geese  may  be  9  days.  The  daily  bag  limit 
shall  contain  no  more  than  1  Canada 
goose,  cackling  Canada  goose  or 
Aleutian  Canada  goose. 

(2)  In  the  Sacramento  Valley  Special 
Management  Area  (West),  the  season  on 
white-fronted  geese  must  end  on  or 
before  December  14,  and,  in  the 
Sacramento  Valley  Special  Management 
Area  (East),  there  will  be  no  open  season 
for  Canada  geese. 

(3)  In  the  San  Joaquin  Valley  Special 
Management  Area,  there  will  be  no  open 
season  for  Canada  geese. 

Oregon:  Except  as  subsequently 
noted,  the  dark  goose  daily  bag  limit  is 
4,  including  not  more  than  1  cackling 
Canada  goose  or  Aleutian  Canada  goose. 

Harney,  Klamath,  Lake,  and  Malheur 
County  Zone — For  Lake  County  only, 
the  daily  dark  goose  bag  limit  may  not 
include  more  than  2  white-fronted 
geese. 

Western  Zone — Special  Canada  Goose 
Management  Area,  except  for  designated 
areas,  there  will  be  no  open  season  on 
Canada  geese.  In  the  designated  areas, 
individual  quotas  will  be  established 
that  collectively  will  not  exceed  165 
dusky  Canada  geese.  See  section  on 
quota  zones.  In  those  designated  areas, 
the  daily  bag  limit  of  dark  geese  is  4  and 
may  include  no  more  than  1  Aleutian 
Canada  goose. 

Closed  Zone:  Those  portions  of  Coos 
and  Curry  Coimties  south  of  Bandon 
and  west  of  U.S.  101  and  all  of 
Tillamook  County. 

Washington:  The  daily  bag  limit  is  4 
geese,  including  4  dark  geese  but  not 
more  than  3  li^t  geese. 
'     Southwest  Quota  Zone — In  the 
Special  Goose  Management  Area,  except 
for  designated  areas,  there  will  be  no 
open  season  on  Canada  geese.  In  the 


designated  areas,  individual  quotas  will 
be  established  that  collectively  will  not 
exceed  85  dusky  Canada  geese.  See 
section  on  quota  zones.  In  this  area,  the 
daily  bag  limit  of  dark  geese  is  4  and 
may  include  4  cackling  Canada  geese.  In 
Southwest  Quota  Zone  Area  2B  (Pacific 
and  Grays  Harbor  Counties)  the  dark 
goose  bag  limit  may  include  1  Aleutian 
Canada  goose. 

Colorado:  The  daily  bag  limit  for  dark 
geese  is  3  seese. 

Idaho:  Northern  Unit— The  daily  bag 
limit  is  4  geese,  including  4  dark  geese, 
but  not  more  than  3  light  geese. 

Southwest  Unit  andSoutheastem 
Unit— The  daily  bag  limit  on  dark  geese 

is  4. 

Montana:  West  of  Divide  Zone  and 
East  of  Divide  Zone— The  daily  bag 
limit  of  dark  geese  is  4. 

Nevada:  The  daily  bag  limit  for  dark 
geese  is  3  except  in  the  Lincoln  and 
Clark  County  Zone,  where  the  daily  bag 
limit  of  dark  geese  is  2. 

New  Mexico:  The  daily  bag  limit  for 
dark  geese  is  3. 

Utah:  The  daily  bag  limit  for  dark 
geese  is  3. 

Wyoming:  The  daily  bag  limit  for  dark 
geese  is  4. 

Quota  Zones:  Seasons  on  dark  geese 
must  end  upon  attainment  of  individual 
quotas  of  dusky  Canada  geese  allotted  to 
the  designated  areas  of  Oregon  and 
Washington.  The  September  Canada 
goose  season,  the  regular  goose  season, 
any  special  late  dark  goose  season,  and 
any  extended  falconry  season, 
combined,  must  not  exceed  107  days, 
and  the  established  quota  of  dusky 
Canada  geese  must  not  be  exceeded. 
Hunting  of  dark  geese  in  those 
designated  areas  will  only  be  by  hunters 
possessing  a  State-issued  permit 
authorizing  them  to  do  so.  In  a  Service- 
approved  investigation,  the  State  must 
obtain  quantitative  information  on 
hunter  compliance  of  those  regulations 
aimed  at  reducing  the  take  of  dusky 
Canada  geese.  If  the  monitoring  program 
cannot  be  conducted,  for  any  reason,  the 
season  must  immediately  close.  In  the 
designated  areas  of  the  Washington 
Quota  Zone,  a  special  late  dark  goose 
season  may  be  held  between  the 
Saturday  following  the  close  of  the 
general  goose  season  and  March  10.  In 
the  Special  Canada  Goose  Management 
Area  of  Oregon,  the  framework  closing 
date  is  extended  to  the  Sunday  closest 
to  March  1  (March  3).  Regular  dark 
goose  seasons  may  be  split  into  3 
segments  within  the  Oregon  and 
Washington  quota  zones. 

Swans 

In  portions  of  the  Pacific  Flyway 
(Montana,  Nevada,  and  Utah),  an  open 


season  for  taking  a  limited  number  of 
swans  may  be  selected.  Permits  will  be 
issued  by  the  State  and  will  authorize 
each  permittee  to  take  no  more  than  1 
swan  per  season.  Each  State's  season 
may  open  no  earlier  than  the  Saturday 
nearest  October  1  (September  28).  These 
seasons  are  also  subject  to  the  following 
conditions: 

Montana:  No  more  than  500  p>ennit8 
may  be  issued.  The  season  must  end  no 
later  than  December  1.  The  State  must 
implement  a  harvest-monitoring 
program  to  measure  the  species 
composition  of  the  swan  harvest  and 
should  use  appropriate  measures  to 
maximize  hunter  compliance  in 
reporting  bill-measurement  and  color 
information. 

Utah:  No  more  than  2,000  permits 
may  be  issued.  During  the  swan  season, 
no  more  than  10  trumpeter  swans  may 
be  taken.  The  season  must  end  no  later 
than  the  second  Sunday  in  December 
(December  8)  or  upon  attainment  of  10 
trumpeter  swans  in  the  harvest, 
whichever  occurs  earliest.  The  Utah 
season  remains  subject  to  the  terms  of 
the  Memorandum  of  Agreement  entered 
into  with  the  Service  in  August,  2001, 
regarding  harvest  monitoring,  season 
closure  procedures,  and  education 
requirements  to  minimize  the  take  of 
trumpeter  swans  during  the  swan 
season. 

Nevada:  No  more  than  650  permits 
may  be  issued.  During  the  swan  season, 
no  more  than  5  trumpeter  swans  may  be 
taken.  The  season  must  end  no  later 
than  the  Simday  following  January  1 
(January  5)  or  upon  attainment  of  5 
trumpeter  swans  in  the  harvest, 
whichever  occurs  earliest. 

In  addition,  the  States  of  Utah  and 
Nevada  must  implement  a  harvest- 
monitoring  program  to  measure  the 
species  composition  of  the  swan 
harvest.  The  harvest-monitoring 
program  must  require  that  all  harvested 
swans  or  their  species-determinant  parts 
be  examined  by  either  State  or  Federal 
biologists  for  the  purpose  of  species 
classification.  The  States  should  use 
appropriate  measures  to  maximize 
hunter  compliance  in  providing  bagged 
swans  for  examination.  Further,  the 
States  of  Montana,  Nevada,  and  Utah 
must  achieve  at  least  an  80-percent 
compliance  rate,  or  subsequent  permits 
will  be  reduced  by  10  percent.  All  three 
States  must  provide  to  the  Service  by 
June  30,  2003,  a  report  detailing  harvest, 
hunter  participation,  reporting 
compliance,  and  monitoring  of  swan 
populations  in  the  designated  hunt 
areas. 


59122       Federal  Register / Vol.  67,  No.  182 /Thursday,  September  19,  2002 /Rules  and  Regulations 


Tundra  Swans       { 

In  portions  of  the  Atlantic  Flyway 
(North  Carolina  and  Virginia)  and  the 
Central  Flyway  (North  Dakota,  South 
Dakota  [east  of  the  Missouri  River],  and 
that  portion  of  Montana  in  the  Central 
Flyway),  an  open  season  for  taking  a 
limited  niimber  of  tundra  swans  may  be 
selected.  Permits  will  be  issued  by  the 
States  that  authorize  the  take  of  no  more 
than  1  tundra  swan  per  permit.  A 
second  permit  may  be  issued  to  hunters 
from  unused  permits  remaining  after  the 
first  drawing.  The  States  must  obtain 
harvest  and  hunter  participation  data. 
These  seasons  are  also  subject  to  the 
following  conditions: 

In  the  Atlantic  Flyway: 

— ^The  season  is  experimental. 

— The  season  may  he  90  days,  from 

October  1  to  January  31. 
— In  North  Carolina,  no  more  than  5,000 

Eermits  may  be  issued. 
1  Virginia,  no  more  than  600  permits 
may  be  issued. 

In  the  Central  Fl5rway: 

— ^The  season  may  be  107  days,  from  the 

Satiuday  nearest  October  1 

(September  28)  to  January  31. 
— In  the  Central  Flyway  portion  of 

Montana,  no  more  than  500  permits 

may  be  issued. 
— In  North  Dakota,  no  more  than  2,000 

permits  may  be  issued. 
— In  South  Dakota,  no  more  than  1,500 

permits  may  be  issued. 

Area,  Unit,  and  Zone  Descriptions 

Ducks  (Including  Mergansers)  and  Coots 

Atlantic  Flyway     I 

Connecticut 

North  Zone:  That  portion  of  the  State 
north  of  1-95. 
South  Zone:  Remainder  of  the  State. 

Maine 

North  Zone:  That  portion  north  of  the 
line  extending  east  along  Maine  State 
Highway  110  from  the  New  Hampshire 
and  Maine  border  to  the  intersection  of 
Maine  State  Highway  11  in  Newfield; 
then  north  and  east  along  Route  11  to 
the  intersection  of  U.S.  Route  202  in 
Aubiun;  then  north  and  east  on  Route 
202  to  the  intersection  of  Interstate 
Highway  95  in  Augusta;  then  north  and 
east  along  1-95  to  Route  15  in  Bangor; 
then  east  along  Route  15  to  Route  9; 
then  east  along  Route  9  to  Stony  Brook 
in  Baileyville;  then  east  along  Stony 
Brook  to  the  United  States  border. 

South  Zone:  Remainder  of  the  State. 


?:  That 


Massachusetts 

Western  Zone:  That  portion  of  the 
State  west  of  a  line  extending  south 


from  the  Vermont  border  on  1-91  to  MA 
9,  west  on  MA  9  to  MA  10,  south  on  MA 
10  to  U.S.  202,  south  on  U.S.  202  to  the 
Connecticut  border. 

Central  Zone:  That  portion  of  the 
State  east  of  the  Berkshire  Zone  and 
west  of  a  line  extending  south  from  the 
New  Hampshire  border  on  1-95  to  U.S. 
1,  south  on  U.S.  1  to  1-93,  south  on  I- 
93  to  MA  3,  south  on  MA  3  to  U.S.  6, 
west  on  U.S.  6  to  MA  28,  west  on  MA 
28  to  1-195,  west  to  the  Rhode  Island 
border;  except  the  waters,  and  the  lands 
150  yards  inland  from  the  high-water 
mark,  of  the  Assonet  River  upstream  to 
the  MA  24  bridge,  and  the  Taunton 
River  upstream  to  the  Center  St. -Elm  St. 
bridge  shall  be  in  the  Coastal  Zone. 

Coastal  Zone:  That  portion  of 
Massachusetts  east  and  south  of  the 
Central  Zone. 

New  Hampshire 

Coastal  Zone:  That  portion  of  the 
State  east  of  a  line  extending  west  from 
the  Maine  border  in  RoUinsford  on  NH 
4  to  the  city  of  Dover,  south  to  NH  108, 
south  along  NH  108  through  Madbury, 
Diu-ham,  and  Newmarket  to  NH  85  in 
Newfields,  south  to  NH  101  in  Exeter, 
east  to  NH  51  (Exeter-Hampton 
Expressway),  east  to  1-95  (New 
Hampshire  Turnpike)  in  Hampton,  and 
south  along  1-95  to  the  Massachusetts 
border. 

Inland  Zone:  That  portion  of  the  State 
north  and  west  of  the  above  boundary 
and  along  the  Massachusetts  border 
crossing  the  Cormecticut  River  to 
Interstate  91  and  northward  in  Vermont 
to  Route  2,  east  to  102,  northward  to  the 
Canadian  border. 

New  Jersey 

Coastal  Zone:  That  portion  of  the 
State  seaward  of  a  line  beginning  at  the 
New  York  border  in  Raritan  Bay  and 
extending  west  along  the  New  York 
border  to  NJ  440  at  Perth  Amboy;  west 
on  NJ  440  to  the  Garden  State  Parkway; 
south  on  the  Garden  State  Parkway  to 
the  shoreline  at  Cape  May  and 
continuing  to  the  Delaware  border  in 
Delaware  Bay. 

North  Zone:  That  portion  of  the  State 
west  of  the  Coastal  Zone  and  north  of 
a  line  extending  west  bom  the  Garden 
State  Parkway  on  NJ  70  to  the  New 
Jersey  Turnpike,  north  on  the  tiumpike 
to  U.S.  206,  north  on  U.S.  206  to  U.S. 
1  at  Trenton,  west  on  U.S.  1  to  the 
Pennsylvania  border  in  the  Delaware 
River. 

South  Zone:  That  portion  of  the  State 
not  within  the  North  Zone  or  the  Coastal 
Zone. 


New  York 

Lake  Champlain  Zone:  The  U.S. 
portion  of  Lake  Champlain  and  that  area 
east  and  north  of  a  line  extending  along 
NY  9B  from  the  Canadian  border  to  U.S. 
9,  south  along  U.S.  9  to  NY  22  south  of 
Keesville;  south  along  NY  22  to  the  west 
shore  of  South  Bay,  along  and  around 
the  shoreline  of  South  Bay  to  NY  22  on 
the  east  shore  of  South  Bay;  southeast 
along  NY  22  to  U.S.  4,  northeast  along 
U.S.  4  to  the  Vermont  border. 

Long  Island  Zone:  That  area 
consisting  of  Nassau  County,  Suffolk 
County,  that  area  of  Westchester  Coimty 
southeast  of  1-95,  and  their  tidal  waters. 

Western  Zone:  That  area  west  of  a  line 
extending  from  Lake  Ontario  east  along 
the  north  shore  of  the  Salmon  River  to 
1-81,  and  south  along  1-61  to  the 
Pennsylvania  border. 

Northeastern  Zone:  That  area  north  of 
a  line  extending  from  Lake  Ontario  east 
along  the  north  shore  of  the  Salmon 
River  to  1-61  to  NY  31,  east  along  NY 
31  to  NY  13,  north  along  NY  13  to  NY 
49,  east  along  NY  49  to  NY  365,  east 
along  NY  365  to  NY  28,  east  along  NY 
28  to  NY  29,  east  along  NY  29  to  1-87, 
*north  along  1-87  to  U.S.  9  (at  Exit  20), 
north  along  U.S.  9  to  NY  149,  east  along 
NY  149  to  U.S.  4,  north  along  U.S.  4  to 
the  Vermont  border,  exclusive  of  the 
Lake  Champlain  Zone. 

Southeastern  Zone:  The  remaining 
portion  of  New  York. 

Pennsylvania 

Lake  Erie  Zone:  The  Lake  Erie  waters 
of  Pennsylvania  and  a  shoreline  margin 
along  Lake  Erie  itom  New  York  on  the 
east  to  Ohio  on  the  west  extending  150 
yards  inland,  but  including  all  of 
Presque  Isle  Peninsula. 

Northwest  Zone:  The  area  bounded  on 
the  north  by  the  Lake  Erie  Zone  and 
including  all  of  Erie  and  Crawford 
Counties  and  those  portions  of  Mercer 
and  Venango  Coimties  north  of  1-80. 

North  Zone:  That  portion  of  the  State 
east  of  the  Northwest  Zone  and  north  of 
a  line  extending  east  on  1-80  to  U.S. 
220,  Route  220  to  1-180, 1-180  to  1-80, 
and  1-80  to  the  Delaware  River. 

South  Zone:  The  remaining  portion  of 
Pennsylvania. 

Vermont 

Lake  Champlain  Zone:  The  U.S. 
portion  of  Lake  Champlain  and  that  area 
north  and  west  of  the  line  extending 
frx)m  the  New  York  border  along  U.S.  4 
to  VT  22A  at  Fair  Haven;  VT  22A  to  U.S. 
7  at  Vergennes;  U.S.  7  to  the  Canadian 
border.  - 

Interior  Zone:  That  portion  of 
Vermont  west  of  the  I^e  Champlain 
Zone  and  eastward  of  a  line  extending 
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from  the  Massachusetts  border  at 
Interstate  91;  north  along  Interstate  91  to 
U.S.  2;  east  along  U.S.  2  to  VT  102; 
north  along  VT  102  to  VT  253;  north 
along  VT  253  to  the  Canadian  border. 

Connecticut  River  Zone:  The 
remaining  portion  of  Vermont  east  of 
the  Interior  Zone. 

West  Virginia 

Zone  1:  That  portion  outside  the 
boimdaries  in  Zone  2. 

Zone  2  (Allegheny  Mountain  Upland): 
That  area  bounded  by  a  line  extending 
south  along  U.S.  220  through  Keyser  to 
U.S.  50;  U.S.  50  to  WV  93;  WV  93  south 
to  WV  42;  WV  42  south  to  Petersburg; 
WV  28  south  to  Minnehaha  Springs;  WV 
39  west  to  U.S.  219;  U.S.  219  south  to 
1-64;  1-64  west  to  U.S.  60;  U.S.  60  west 
to  U.S.  19;  U.S.  19  north  to  1-79, 1-79 
north  to  1-68;  1-68  east  to  the  Maryland 
border;  and  along  the  border  to  the  point 
of  beginning. 

Mississippi  Flyway 

Alabama 

South  Zone:  Mobile  and  Baldwin 
Counties. 

North  Zone:  The  remainder  of 
Alabama. 

Illinois 

North  Zone:  That  portion  of  the  State 
north  of  a  line  extending  east  from  the 
Iowa  border  along  Illinois  Highway  92 
to  Interstate  Highway  280,  east  along  I- 
280  to  1-80,  then  east  along  1-80  to  the 
Indiana  border. 

Central  Zone:  That  portion  of  the 
State  south  of  the  North  Zone  to  a  line 
extending  east  from  the  Missouri  border 
along  the  Modoc  Ferry  route  to  Modoc 
Ferry  Road,  east  along  Modoc  Ferry 
Road  to  Modoc  Road,  northeasterly 
along  Modoc  Road  and  St.  Leo's  Road  to 
Illinois  Highway  3,  north  along  Illinois 
3  to  Illinois  159,  north  along  Illinois  159 
to  Illinois  161,  east  along  Illinois  161  to 
Illinois  4,  north  along  IlUnois  4  to 
Interstate  Highway  70,  east  along  1-70  to 
the  Bond  Coimty  line,  north  and  east 
along  the  Bond  County  line  to  Fayette 
Coimty,  north  and  east  along  the  Fayette 
County  line  to  Effingham  County,  east 
and  south  along  the  Effingham  County 
line  to  1-70,  then  east  along  1-70  to  the 
Indiana  border. 

South  Zone:  The  remainder  of  Illinois. 

Indiana 

North  Zone:  That  portion  of  the  State 
north  of  a  line  extending  east  from  the 
Illinois  border  along  State  Road  18  to 
U.S.  Highway  31,  north  along  U.S.  31  to 
U.S.  24,  east  along  U.S.  24  to 
Huntington,  then  southeast  along  U.S. 
224  to  Uie  Ohio  border. 


Ohio  River  Zone:  That  portion  of  the 
State  south  of  a  line  extending  east  from 
the  Illinois  border  along  Interstate 
Highway  64  to  New  Albany,  east  along 
State  Road  62  to  State  Road  56,  east 
along  State  Road  56  to  Vevay,  east  and 
north  on  State  156  along  the  Ohio  River 
to  North  Landing,  north  along  State  56 
to  U.S.  Highway  50,  then  northeast 
along  U.S.  50  to  the  Ohio  border. 

South  Zone:  That  portion  of  the  State 
between  the  North  and  Ohio  River  Zone 
boundaries. 

Iowa 

North  Zone:  That  portion  of  the  State 
north  of  a  line  extending  east  from  the 
Nebraska  border  along  State  Highway 
175  to  State  Highway  37,  southeast 
along  State  Highway  37  to  U.S.  Highway 
59,  south  along  U.S.  59  to  Interstate 
Highway  80,  then  east  along  1-80  to  the 
Illinois  border. 

South  Zone:  The  remainder  of  Iowa. 

Kentucky 

West  Zone:  All  counties  west  of  and 
including  Butler,  Daviess,  Ohio, 
Simpson,  and  Warren  Counties. 

East  Zone:  The  remainder  of 
Kentucky. 

Louisiana 

West  Zone:  That  portion  of  the  State 
west  and  south  of  a  line  extending  south 
from  the  Arkansas  border  along 
Louisiaiia  Highway  3  to  Bossier  City, 
east  along  Interstate  Highway  20  to 
Minden,  south  along  Louisiana  7  to 
Ringgold,  east  along  Louisiana  4  to 
Jonesboro,  south  along  U.S.  Highway 
167  to  Lafayette,  southeast  along  U.S.  90 
to  the  Mississippi  State  line. 

East  Zone:  The  remainder  of 
Louisiana. 

Catahoula  Lake  Area:  All  of 
Catahoula  Lake,  including  those 
portions  known  locally  as  Round 
Prairie,  Catfish  Prairie,  and  Frazier's 
Arm.  See  State  regulations  for 
additional  information. 

Michigan 

North  Zone:  The  Upper  Peninsula. 

Middle  Zone:  That  portion  of  the 
Lower  Peninsula  north  of  a  line 
beginning  at  the  Wisconsin  border  in 
Lake  Michigan  due  west  of  the  mouth  of 
Stony  Creek  in  Oceana  County;  then  due 
east  to,  and  easterly  and  southerly  along 
the  south  shore  of  Stony  Creek  to  Scmic 
Drive,  easterly  and  soudierly  along 
Scenic  Drive  to  Stony  Lake  Road, 
easterly  along  Stony  Lake  and  Garfield 
Roads  to  Michigan  Highway  20,  east 
along  Michigan  20  to  U.S.  Highway  10 
Business  Route  (BR)  in  the  city  of 
Midland,  easterly  along  U.S.  10  BR  to 
U.S.  10,  easterly  along  U.S.  10  to 


hiterstate  Highway  75/U.S.  Highway  23. 
northerly  along  I-75/U.S.  23  to  the  U.S. 
23  exit  at  Standish,  easterly  along  U.S. 
23  to  the  center  line  of  the  Au  Gres 
River,  then  southerly  along  the 
centerline  of  the  Au  Gres  River  to 
Saginaw  Bay,  then  on  a  line  directly  east 
10  miles  into  Saginaw  Bay,  and  from 
that  point  on  a  line  directly  northeast  to 
the  Canadian  border. 

South  Zone:  The  remainder  of 
Michigan. 

Missouri 

North  Zone:  That  portion  of  Missouri 
north  of  a  line  running  west  from  the 
Illinois  border  (Lock  and  Dam  25)  on 
Lincohi  County  Highway  N  to  Missouri 
Highway  79;  south  on  Missouri 
Highway  79  to  Missouri  Highway  47; 
west  on  Missouri  Highway  47  to 
Interstate  70;  west  on  Interstate  70  to 
U.S.  Highway  54;  south  on  U.S. 
Highway  54  to  U.S.  Highway  50;  west 
on  U.S.  Hi^way  50  to  the  Kansas 
border. 

South  Zone:  That  portion  of  Missouri 
south  of  a  hne  nmning  west  from  the 
Illinois  border  on  Missouri  Highway  34 
to  Interstate  55;  south  on  Interstate  55  to 
U.S.  Highway  62;  west  on  U.S.  Highway 
62  to  Missouri  Highway  53;  north  on 
Missouri  Highway  53  to  Missouri 
Highway  51;  north  on  Missouri 
Highway  51  to  U.S.  Highway  60;  west 
on  U.S.  Highway  60  to  Missouri 
Highway  21;  north  on  Missouri 
Highway  21  to  Missouri  Highway  72; 
west  on  Missouri  Highway  72  to 
Missouri  Highway  32;  west  on  Missouri 
Highway  32  to  U.S.  Highway  65;  north 
on  U.S.  Highway  65  to  U.S.  Highway  54; 
west  on  U.S.  Highway  54  to  the  Kansas 
border. 

Middle  Zone:  The  remainder  of 
Missouri. 

Ohio 

North  Zone:  That  portion  of  the  State 
north  of  a  line  extending  east  from  the 
Indiana  border  along  U.S.  Highway  30 
to  State  Route  37,  south  along  SR  37  to 
SR  95,  east  along  SR  95  to  LaRue- 
Prospect  Road,  east  along  LaRue- 
Prospect  Road  to  SR  203,  south  along  SR 
203  to  SR  739,  east  along  SR  739  to  SR 
4,  north  along  SR  4  to  SR  309,  east  along 
SR  309  to  U.S.  23,  north  along  U.S.  23 
to  SR  231,  north  along  SR  231  to  U.S. 
30,  east  along  U.S.  30  to  SR  42.  north 
along  SR  42  to  SR  603,  south  along  SR 
603  to  U.S.  30,  east  along  U.S.  30  to  SR 
60,  south  along  SR  60  to  SR  39/60.  east 
along  SR  39/60  to  SR  39,  east  along  SR 
39  to  SR  241,  east  along  SR  241  to  U.S. 
30.  then  east  along  U.S.  30  to  the  West 
Virginia  border. 

South  Zone:  The  remainder  of  Ohio. 
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Tennessee 

Reelfoot  Zone:  All  or  portions  of  Lake 
and  Obion  Counties. 

State  Zone:  The  remainder  of 
Tennessee.  , 

Wisconsin  ' 

North  Zone:  That  portion  of  the  State 
north  of  a  line  extending  east  from  the 
Minnesota  border  along  State  Highway 
77  to  State  27.  south  along  State  27  and 
77  to  U.S.  Highway  63,  and  continuing 
south  along  State  27  to  Sawyer  Coimty 
Road  B,  south  and  east  along  County  B 
to  State  70,  southwest  along  State  70  to 
State  27,  south  along  Stat&27  to  State 
64,  west  along  State  64/27  and  south 
along  State  27  to  U.S.  12,  south  and  east 
on  State  27/U.S.  12  to  U.S.  10,  east  on 
U.S.  10  to  State  310,  east  along  State  310 
to  State  42,  north  along  State  42  to  State 
147,  north  along  State  147  to  State  163, 
north  along  State  163  to  Kewaunee 
Coimty  Trunk  A,  north  along  County 
Trunk  A  to  State  57,  north  along  State 
57  to  the  Kewaunee/Door  County  Line, 
west  along  the  Kewaunee/Door  County 
Line  to  the  Door/Brown  County  Line, 
west  along  the  Door/Brown  County  Line 
to  the  Door/Oconto/Brown  County  Line, 
northeast  along  the  Door/Oconto  County 
Line  to  the  Marinette/Door  County  Line, 
northeast  along  the  Marinette/Door 
County  Line  to  the  Michigan  border. 

South  Zone:  The  remainder  of 
Wisconsin. 

Central  Flyway 

Kansas 

High  Plains  Zone:  That  portion  of  the 
State  west  of  U.S.  283. 

Low  Plains  Early  Zone:  That  area  of 
Kansas  east  of  U.S.  283,  and  generally 
west  of  a  line  beginning  at  the  Junction 
of  the  Nebraska  border  and  KS  28;  south 
on  KS  28  to  U.S.  36;  east  on  U.S.  36  to 
KS  199;  south  on  KS  199  to  Republic 
Co.  Road  563;  south  on  Republic  Co. 
Road  563  to  KS  148;  east  on  KS  148  to 
Republic  Co.  Road  138;  south  on 
Republic  Co.  Road  138  to  Cloud  Co. 
Road  765;  south  on  Cloud  Co.  Road  765 
to  KS  9;  west  on  KS  9  to  U.S.  24;  west 
on  U.S.  24  to  U.S.  281;  north  on  U.S. 
281  to  U.S.  36;  west  on  U.S.  36  to  U.S. 
183;  south  on  U.S.  183  to  U.S.  24;  west 
on  U.S.  24  to  KS  18;  southeast  on  KS  18 
to  U.S.  183;  south  on  U.S.  183  to  KS  4; 
east  on  KS  4  to  1-135;  south  on  1-135 
to  KS  61;  southwest  on  KS  61  to  KS  96; 
northwest  on  KS  96  to  U.S.  56;  west  on 
U.S.  56  to  U.S.  281;  south  on  U.S.  281 
to  U.S.  54;  and  west  on  U.S.  54  to  U.S. 
183;  north  on  U.S.  183  to  U.S.  56; 
southwest  on  U.S.  56  to  U.S.  283. 

Low  Plains  Late  Zone:  The  remainder 
of  Kansas. 


Montana  (Central  Flyway  Portion) 

Zone  1 :  The  Counties  of  Blaine, 
Carbon,  Carter,  Daniels,  Dawson,  Fallon, 
Fergus,  Garfield,  Golden  Valley,  Judith 
Basin,  McCone,  Musselshell,  Petroleum, 
Phillips,  Powder  River,  Richland, 
Roosevelt,  Sheridan,  Stillwater,  Sweet 
Grass,  Valley,  Wheatland,  Wibaux,  and 
Yellowstone. 

Zone  2:  The  remainder  of  Montana. 

Nebraska 

Hjg/i  Plains  Zone:  That  portion  of  the 
State  west  of  highways  U.S.  183  and 
U.S.  20  from  the  South  Dakota  border  to 
Ainsworth,  NE  7  and  NE  91  to  Dunning, 
NE  2  to  Mema,  NE  92  to  Arnold,  NE  40 
and  NE  47  through  Gothenburg  to  NE 
23,  NE  23  to  Elwood,  and  U.S.  283  to 
the  Kansas  border. 

Low  Plains  Zone  1 :  That  portion  of  the 
State  east  of  the  High  Plains  Zone  and 
north  and  west  of  a  line  extending  frvm 
the  South  Dakota  border  along  NE  26E 
Spur  to  NE  12,  west  on  NE  12  to  the 
Knox/Boyd  County  line,  south  along  the 
county  line  to  the  Niobrara  River  and 
along  the  Niobrara  River  to  U.S.  183  (the 
High  Plains  Zone  line).  Where  the 
Niobrara  River  forms  the  boundary,  both 
banks  will  be  in  Zone  1. 

Low  Plains  Zone  2:  Area  bounded  by 
designated  Federal  and  State  highways 
and  political  boundaries  beginning  at 
the  Kansas-Nebraska  border  on  U.S. 
Hwy.  73;  north  to  NE  Hwy.  67  north  to 
U.S.  Hwy  136;  east  to  the  Steamboat 
Trace  (Trace);  north  to  Federal  Levee  R- 
562;  north  and  west  to  the  Trace/ 
Biulington  Northern  Railroad  right-of- 
way;  north  to  NE  Hwy  2;  west  to  U.S. 
Hwy  75;  north  to  NE  Hwy.  2;  west  to  NE 
Hwy.  43;  north  to  U.S.  Hwy.  34;  east  to 
NE  Hvfy.  63;  north  and  west  to  U.S. 
Hwy.  77;  north  to  NE  Hwy.  92;  west  to 
U.S.  Hwy.  81;  south  to  NE  Hwy.  66; 
west  to  NE  Hwy.  14;  south  to  U.S.  Hwy 
34;  west  to  NE  Hwy.  2;  south  to  U.S. 
Hwy.  1-80;  west  to  Gunbarrrel  Rd.  (Hall/ 
Hamilton  county  line);  south  to  Giltner 
Rd.;  west  to  U.S.  Hwy.  281;  south  to 
U.S.  Hwy.  34;  west  to  NE  Hwy  10;  north 
to  County  Road  "R"  (Kearney  County) 
and  County  Road  #742  (Phelps  County); 
west  to  County  Road  #438  (Gosper 
Coimty  line);  south  along  County  Road 
#438  (Gosper  County  line)  to  County 
Road  #726  (Furnas  County  Line);  east  to 
County  Road  #438  (Harlan  County 
Line);  south  to  U.S.  Hwy  34;  south  and 
west  to  U.S.  Hwy.  136;  east  to  NE  Hwy. 
10;  south  to  the  Kansas-Nebraska 
border. 

Low  Plains  Zone  3:  The  area  east  of 
the  High  Plains  Zone,  excluding  Low 
Plains  Zone  1,  north  of  Low  Plains  Zone 
2. 


Low  Plains  Zone  4:  The  area  east  of 
the  High  Plains  Zone  and  south  of  Zone 
2. 

New  Mexico  (Central  Flyway  Portion) 

North  Zone:  That  portion  of  the  State 
north  of  1-40  and  U.S.  54. 

South  Zone:  The  remainder  of  New 
Mexico. 

North  Dakota 

High  Plains  Unit:  That  portion  of  the 
State  south  and  west  of  a  line  from  the 
South  Dakota  border  along  U.S.  83  and 
1-94  to  ND  41,  north  to  U.S.  2,  west  to 
the  Williams/Divide  County  line,  then 
north  along  the  County  line  to  the 
Canadian  border. 

Low  Plains:  The  remainder  of  North 
Dakota. 

Oklahoma 

High  Plains  Zone:  The  Counties  of 
Beaver,  Cimarron,  and  Texas. 

Low  Plains  Zone  1 :  That  portion  of  the 
State  east  of  the  High  Plains  Zone  and 
north  of  a  line  extending  east  frx>m  the 
Texas  border  along  OK  33  to  OK  47,  east 
along  OK  47  to  U.S.  183,  south  along 
U.S.  183  to  1-40,  east  along  1-40  to  U.S. 
177,  north  along  U.S.  177  to  OK  33,  west 
along  OK  33  to  1-35,  north  along  1-35 
to  U.S.  412,  west  along  U.S.  412  to  OK 
132,  then  north  along  OK  132  to  the 
Kansas  border. 

Low  Plains  Zone  2:  The  remainder  of 
Oklahoma. 

South  Dakota 

High  Plains  Unit:  That  portion  of  the 
State  west  of  a  line  beginning  at  the 
North  Dakota  border  and  extending 
south  along  U.S.  83  to  U.S.  14,  east 
along  U.S.  14  to  Blunt-Canning  Road  in 
Blunt,  south  along  Blunt-Canning  Road 
to  SD  34,  east  to  SD  47,  south  to  1-90, 
east  to  SD  47,  south  to  SD  49,  south  to 
Colome  and  then  continuing  south  on 
U.S.  183  to  the  Nebraska  border. 

North  Zone:  That  portion  of 
northeastern  South  Dakota  east  of  the 
High  Plains  Unit  and  north  of  a  line 
extending  east  along  U.S.  212  to  the 
Minnesota  border. 

South  Zone:  That  portion  of  Gregory 
County  east  of  SD  47,  Charles  Mix 
County  south  of  SD  44  to  the  Douglas 
County  line,  south  on  SD  50  to  Geddes, 
east  on  the  Geddes  Hwy.  to  U.S.  281, 
south  on  U.S.  281  and  U.S.  18  to  SD  50, 
south  and  east  on  SD  50  to  Bon  Honune 
County  line,  the  Counties  of  Bon 
Homme,  Yankton,  and  Clay  south  of  SD 
50,  and  Union  County  south  and  west 
of  SD  50  and  1-29. 

Middle  Zone:  The  remainder  of  South 
Dakota. 
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Texas 

High  Plains  Zone:  That  portion  of  the 
State  west  of  a  line  extendiing  south 
from  the  Oklahoma  border  along  U.S. 
183  to  Vernon,  south  along  U.S.  283  to 
Albany,  south  along  TX  6  to  TX  351  to 
Abilene,  south  along  U.S.  277  to  Del 
Rio,  then  south  along  the  Del  Rio 
International  Toll  Bridge  access  road  to 
the  Mexico  border. 

Low  Plains  North  Zone:  That  portion 
of  northeastern  Texas  east  of  the  High 
Plains  Zone  and  north  of  a  line 
beginning  at  the  International  Toll 
Bridge  south  of  Del  Rio,  then  extending 
east  on  U.S.  90  to  San  Antonio,  then 
continuing  east  on  I-IO  to  the  Louisiana 
border  at  Orange,  Texas. 

Low  Plains  South  Zone:  The 
remainder  of  Texas. 

Wyoming  (Central  Flyway  portion) 

Zone  1 :  The  Counties  of  Converse, 
Goshen,  Hot  Springs,  Natrona,  Platte, 
and  Washakie  Counties;  and  the  portion 
of  Park  County  east  of  the  Shoshone 
National  Forest  boundary  and  south  of 
a  line  beginning  where  the  Shoshone 
National  Forest  boundary  meets  Park 
County  Road  8VC,  east  along  Park 
County  Road  SVC  to  Park  County  Road 
lAB,  continuing  east  along  Park  County 
Road  lAB  to  Wyoming  Highway  120, 
north  along  WY  Highway  120  to  WY 
Highway  294,  south  along  WY  Highway 
294  to  Lane  9,  east  along  Lane  9  to 
Powel  and  WY  Highway  14A,  and 
finally  east  along  WY  ffighway  14 A  to 
the  Park  County  and  Big  Horn  Coimty 
line. 

Zone  2:  The  remainder  of  Wyoming. 

Pacific  Flyway 

Arizona — Game  Management  Units 
(GMU)  as  follows: 

South  Zone:  Those  portions  of  GMUs 
6  and  8  in  Yavapai  County,  and  GMUs 
10  and  12B-45. 

North  Zone:  GMUs  1-5,  those 
portions  of  GMUs  6  and  8  within 
Coconino  County,  and  GMUs  7,  9, 12A. 

California 

Northeastern  Zone:  In  that  portion  of 
California  lying  east  and  north  of  a  line 
beginning  at  the  intersection  of  the 
Klamath  River  with  the  California- 
Oregon  line;  south  and  west  along  the 
Klamath  River  to  the  mouth  of  Shovel 
Creek;  along  Shovel  Creek  to  its 
intersection  with  Forest  Service  Road 
46N05  at  Burnt  Camp;  west  to  its 
junction  with  Forest  Service  Road 
46N10;  south  and  east  to  its  Junction 
with  County  Road  7K007;  south  and 
west  to  its  junction  with  Forest  Service 
Road  45N22;  south  and  west  to  its 
junction  with  Highway  97  and  Grass 
Lake  Summit;  south  along  to  its  junction 


with  Interstate  5  at  the  town  of  Weed; 
south  to  its  junction  with  Highway  89; 
east  and  south  along  Highway  89  to 
main  street  Greenville;  north  and  east  to 
its  junction  with  North  Valley  Road; 
south  to  its  junction  of  Diamond 
Mountain  Road;  north  and  east  to  its 
junction  with  North  Arm  Road;  south 
and  west  to  the  junction  of  North  Valley 
Road;  south  to  the  junction  with 
Arlington  Road  (A22);  west  to  the 
junction  of  Highway  89;  south  and  west 
to  the  junction  of  Highway  70;  east  on 
Highway  70  to  Highway  395;  south  and 
east  on  Highway  395  to  the  point  of 
intersection  with  the  California-Nevada 
state  line;  north  along  the  California- 
Nevada  state  line, to  the  junction  of  the 
Califbmia-Nevada-Oregon  state  lines; 
west  along  the  California-Oregon  state 
line  to  the  point  of  origin. 

Colomdo  River  Zone:  Those  portions 
of  San  Bernardino,  Riverside,  and 
Imperial  Counties  east  of  a  line 
extending  from  the  Nevada  border  south 
along  U.S.  95  to  Vidal  Junction;  south 
on  a  road  known  as  "Aqueduct  Road" 
in  San  Bernardino  County  through  the 
town  of  Rice  to  the  San  Bernardino- 
Riverside  County  line;  south  on  a  road 
known  in  Riverside  Coimty  as  the 
"Desert  Center  to  Rice  Road"  to  the 
town  of  Desert  Center;  east  31  miles  on 
I-IO  to  the  Wiley  Well  Road;  south  on 
this  road  to  Wiley  Well;  southeast  along 
the  Army-Milpitas  Road  to  the  Blythe, 
Brawley,  Davis  Lake  intersections;  south 
on  the  Blythe-Brawley  paved  road  to  the 
Ogilby  and  Tumco  Mine  Road;  south  on 
this  road  to  U.S.  80;  east  seven  miles  on 
U.S.  80  to  the  Andrade-Algodones  Road; 
south  on  this  paved  road  to  the  Mexican 
border  at  Algodones,  Mexico. 

Southern  Zone:  That  portion  of 
southern  California  (but  excluding  the 
Colorado  River  Zone)  south  and  east  of 
a  line  extending  from  the  Pacific  Ocean 
east  along  the  Santa  Maria  River  to  CA 
166  near  the  City  of  Santa  Maria;  east  on 
CA  166  to  CA  99;  south  on  CA  99  to  the 
crest  of  the  Tehachapi  Mountains  at 
Tejon  Pass;  east  and  north  along  the 
crest  of  the  Tehachapi  Mountains  to  CA 
178  at  Walker  Pass;  east  on  CA  178  to 
U.S.  395  at  the  town  of  Inyokem;  south 
on  U.S.  395  to  CA  58;  east  on  CA  58  to 
1-15;  east  on  1-15  to  CA  127;  north  on 
CA  127  to  the  Nevada  border. 

Southern  San  Joaquin  Valley 
Temporary  Zone:  All  of  Kings  and 
Tulare  Counties  and  that  portion  of 
Kern  County  north  of  the  Southern 
Zone. 

Balance-of-the-State  Zone:  The 
remainder  of  California  not  included  in 
the  Northeastern.  Southern,  and 
Colorado  River  Zones,  and  the  Southern 
San  Joaquin  Valley  Temporary  Zone. 


Idaho 

Zone  1 :  Includes  all  lands  and  waters 
within  the  Fort  Hall  Indian  Reservation, 
including  private  inholdings;  Bannock 
County;  Bingham  County,  except  that 
portion  within  the  Blackfoot  Reservoir 
drainage;  and  Power  County  east  of  ID 
37  and  ED  39. 

Zone  2:  Includes  the  following 
Counties  or  portions  of  Counties: 
Adams;  Bear  Lake;  Benewah;  Bingham 
within  the  Blackfoot  Reservoir  drainage; 
those  portions  of  Blaine  west  of  ID  75, 
south  and  east  of  U.S.  93,  and  between 
ID  75  and  U.S.  93  north  of  U.S.  20 
outside  the  Silver  Creek  drainage; 
Bonner;  Bonneville;  Boundary;  Butte; 
Camas;  Caribou  except  the  Fort  Hall 
Indian  Reservation;' Cassia  within  the 
Minidoka  National  Wildlife  Refuge; 
Clark;  Clearwater;  Custer;  Elmore  within 
the  Camaf)  Creek  drainage;  Franklin; 
Fremont;  Idaho;  Jefferson;  Kootenai; 
Latah;  Lemhi;  Lewis;  Madison;  Nez 
Perce;  Oneida;  Power  within  the 
Minidoka  National  Wildlife  Refuge; 
Shoshone;  Teton;  and  Valley  Counties. 

Zone  3:  Includes  the  following 
Counties  or  portions  of  Counties:  Ada; 
Blaine  between  ID  75  and  U.S.  93  south 
of  U.S.  20  and  that  additional  area 
between  ID  75  and  U.S.  93  north  of  U.S. 
20  within  the  Silver  Creek  drainage; 
Boise;  Canyon;  Cassia  except  within  the 
Minidoka  National  Wildlife  Refuge; 
Elmore  except  the  Camas  Creek 
drainage;  Gem;  Gooding;  Jerome; 
Lincoln;  Minidoka;  Owyhee;  Payette; 
Power  west  of  ID  37  and  ID  39  except 
that  portion  within  the  Minidoka 
National  Wildlife  Refuge;  Twin  Falls; 
and  Washington  Counties. 

Nevada 

Lincoln  and  Clark  County  Zone:  All  of 
Clark  and  Lincoln  Counties. 

Remainder-of-the-State  Zone:  The 
remainder  of  Nevada. 

Oregon 

Zone  1:  Clatsop,  Tillamook,  Lincoln, 
Lane,  Douglas,  Coos,  Curry,  Josephine, 
Jackson.  Linn,  Benton,  Polk,  Marion, 
Yamhill,  Washington.  Columbia, 
Multnomah,  Clackamas.  Hood  River, 
Wasco,  Sherman,  Gilliam,  Morrow  and 
Umatilla  Counties. 

Columbia  Basin  Mallard  Management 
Unit:  Gilliam,  Morrow,  and  Umatilla 
Counties. 

Zone  2:  The  remainder  of  the  State. 

Utah 

Zone  1:  All  of  Box  Elder.  Cache, 
Daggett,  Davis,  Duchesne,  Morgan,  Rich, 
Salt  Lake,  Summit,  Unitah,  Utah, 
Wasatch,  and  Weber  Counties  and  that 
part  of  Toole  County  north  of  1-80. 

Zone  2:  The  remainder  of  Utah. 
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Washington 

East  Zone:  All  areas  east  of  the  Pacific 
Crest  Trail  and  east  of  the  Big  White 
Salmon  River  in  Klickitat  Cbiinty. 

Columbia  Basin  Mallard  Management 
Unit:  Same  as  East  Zone. 

West  Zone:  All  areas  to  the  west  of  the 
East  Zone. 

Oocsc 

Atlantic  Flyway 
Connecticut 

NAP  L-Unit:  That  portion  of  Fairfield 
County  north  of  Interstate  95  and  that 
portion  of  New  Haven  County:  starting 
at  1-95  bridge  on  Housatonic  River: 
north  of  Interstate  95;  west  of  Route  10 
to  the  intersection  of  Interstate  691;  west 
along  Interstate  691  to  Interstate  84; 
west  and  south  on  Interstate  84  to  Route 
67;  north  along  Route  67  to  the 
Litchfield  County  line,  then  extending 
west  along  the  Litchfield  County  line  to 
the  Shepaug  River,  then  south  to  the 
intersection  of  the  Litchfield  and 
Fairfield  Coimty  lines. 

NAP  H-Unit:  All  of  the  rest  of  the 
State  not  included  in  the  AP  or  NAP- 
L  descriptions. 

AP  Unit:  Litchfield  County  and  the 
portion  of  Hartford  County,  west  of  a 
line  beginning  at  the  Massachusetts 
border  in  Suffield  and  extending  south 
along  Route  159  to  its  intersection  with 
Route  91  in  Hartford,  and  then 
extending  south  along  Route  91  to  its 
intersection  with  the  Hartford/ 
Middlesex  County  Une. 

South  Zone:  Same  as  for  ducks. 

North  Zone:  Same  as  for  ducks. 


leghe 


Maryland 

SJBPZone:  Allegheny,  Carroll. 
Frederick.  Garrett,  Washington  coimties 
and  the  portion  of  Montgomery  County 
south  of  Interstate  270  and  west  of 
Interstate  495  to  the  Potomac  River. 

AP  Zone:  Remainder  of  the  State. 

Massachusetts 

NAP  Zone:  Central  Zone  (same  as  for 
ducks)  and  that  portion  of  the  Coastal 
Zone  that  lies  north  of  route  139  fitim 
Green  Harbor. 

AP  Zone:  Remainder  of  the  State. 

Special  Late  Season  Area:  That 
portion  of  the  Coastal  Zone  (see  duck 
zones]  that  lies  north  of  Route  14,  east 
of  St.  George  Road,  and^east  of  the 
Powder  Point  Bridge. 

New  Hampshire 
Same  zones  as  for  ducks. 


New  Jersey       I 

North — ^that  portion  of  the  State 
within  a  continuous  line  that  runs  east 
along  the  New  York  State  boimdary  line 


to  the  Hudson  River;  then  south  along 
the  New  York  State  boimdary  to  its 
intersection  with  Route  440  at  Perth 
Amboy;  then  west  on  Route  440  to  its 
intersection  with  Route  287;  then  west 
along  Route  287  to  its  intersection  with 
Route  206  in  Bedminster  (Exit  18);  then 
north  along  Route  206  to  its  intersection 
with  Route  94:  then  west  along  Route  94 
to  the  tollbridge  in  Columbia;  then  north 
along  the  Pennsylvania  State  boundary 
in  the  Delaware  River  to  the  beginning 
point. 

South — ^that  portion  of  the  State 
within  a  continuous  line  that  runs  west 
from  the  Atlantic  Ocean  at  Ship  Bottom 
along  Route  72  to  Route  70;  then  west 
along  Route  70  to  Route  206;  then  south 
along  Route  206  to  Route  536;  then  west 
along  Route  536  to  Route  322;  then  west 
along  Route  322  to  Route  55;  then  south 
along  Route  55  to  Rotite  553  (Buck  . 
Road);  then  south  along  Route  553  to 
Route  40;  then  east  along  Route  40  to 
route  55;  then  south  along  Route  55  to 
Route  552  (Sherman  Avenue);  then  west 
along  Route  552  to  Carmel  Road;  then 
south  along  Carmel  Road  to  Route  49; 
then  east  along  Route  49  to  Route  555; 
then  south  along  Route  555  to  Route 
553;  then  east  along  Route  553  to  Route 
649;  then  north  along  Route  649  to 
Route  670;  then  east  along  Route  670  to 
Route  47;  then  north  along  Route  47  to 
Route  548;  then  east  along  Route  548  to 
Route  49;  then  east  along  Route  49  to 
Route  50;  then  south  along  Route  50  to 
Route  9;  then  south  along  Route  9  to 
Route  625  (Sea  Isle  City  Boulevard); 
then  east  along  Route  625  to  the  Atlantic 
Ocean;  then  north  to  the  beginning 
point. 

New  York 

Lake  Champlain  Area:  that  area  east 
and  north  of  a  continuous  line 
extending  along  Route  11  from  the  New 
York-Canada  boundary  south  to  Route 
9B,  south  along  Route  9B  to  Route  9, 
south  along  Route  9  to  Route  22  south 
of  Keeseville,  south  along  Route  22  to 
the  west  shore  of  South  Bay  along  and 
around  the  shoreline  of  South  Bay  to 
Route  22  on  the  east  shore  of  South  Bay, 
southeast  along  Route  22  to  Route  4, 
northeast  along  Route  4  to  the  New 
York- Vermont  boundary. 

St.  Lawrence  Area:  New  York  State 
Wildlife  Management  Units  (WMUs): 
6A,  6C,  and  6H. 

Northeast  Area:  that  area  north  of  a 
continuous  line  extending  from  Lake 
Ontario  east  along  the  north  shore  of  the 
Salmon  River  to  Interstate  81,  south 
along  Interstate  Route  81  to  Route  31, 
east  along  Route  31  to  Route  13.  north 
along  Route  13  to  Route  49,  eajst  along 
Route  49  to  Route  365,  east  along  Route 
365  to  Route  28,  east  along  Route  28  to 


Route  29,  east  along  Route  29  to 
Interstate  Route  87,  north  along 
Interstate  Route  87  to  Route  9  (at  Exit 
■20),  north  along  Route  9  to  Route  149, 
east  along  Route  149  to  Route  4,  north 
along  Route  4  to  the  New  York- Vermont 
boundary,  excluding  the  Lake 
Champlain  and  St.  Lawrence  Areas. 

Southwest  Area:  consists  of  the 
following  WMUs:  9C,  9G,  9H.  9J,  9K, 
9M,  9N,  and  9R;  that  part  of  WMU  9A 
lying  south  of  a  continuous  line 
extending  from  the  New  York-Ontario 
boundary  east  along  Interstate  Route  190 
to  State  Route  31,  then  east  along  Route 
31  to  Route  78  in  Lockport;  that  part  of 
WMU  9F  lying  in  Erie  County;  and  that 
part  of  WMU  8G  lying  south  and  west 
of  a  continuous  line  extending  from 
WMU  9F  east  along  the  NYS  Thruway 
to  Exit  48  in  Batavia.  then  south  along 
State  Route  98  to  WMU  9H. 

South  Central  Area:  consists  of  the 
following  WMUs:  3A.  3C,  3H,  3K,  3N, 
3P,  3R,  4G,  4H.  4N,  40,  4P.  4R,  4W,  4X, 
7R,  7S,  8T,  8W,  8X,  8Y,  9P,  9S,  9T,  9W, 
9X,  and  9Y;  that  part  of  WMU  3G  lying 
in  Putnam  County;  that  part  of  WMU  38 ' 
lying  northwest  of  Interstate  Route  95; 
and  that  part  of  WMU  7M  lying  south 
of  a  continuous  line  extending  from  IR 
81  at  Cortland  east  along  41  Route  to 
Route  26,  then  north  along  Route  26  to 
Route  23,  then  east  along  Route  23  to 
Route  8  at  South  New  Berlin. 

West  Central  Area:  that  area  west  of 
a  continuous  line  extending  from  Lako 
Ontario  east  along  the  north  shore  of  the 
Salmon  River  to  Interstate  Route  81  and 
then  south  along  Interstate  Route  81  to 
the  New  York-Pennsylvania  boundary, 
excluding  the  Southwest  and  South 
Central  Areas. 

East  Central  Area:  that  area  east  of 
Interstate  81  that  is  south  of  a 
continuous  line  extending  from 
Interstate  Route  81  east  along  Route  31 
to  Route  13,  north  along  Route  13  to 
Route  49,  east  along  Route  49  to  Route 
365,  east  along  Route  365  to  Route  28, 
east  along  Route  28  to  Route  29,  east 
along  Route  29  to  Interstate  Route  87, 
north  along  Interstate  Route  87  to  Route 
9  (at  Exit  20),  north  along  Route  9  to 
Route  149,  east  along  Route  149  to 
Route  4,  north  along  Route  4  to  the  New 
York- Vermont  boundary,  and  northwest 
of  Interstate  Route  95  in  Westchester 
County,  excluding  the  South  Central 
Area. 

Western  Long  Island  Area:  that  area  of 
Westchester  Coimty  and  its  tidal  waters 
southeast  of  Interstate  Route  95  and  that 
area  of  Nassau  and  Suffolk  Counties 
lying  west  of  a  continuous  line 
extending  due  south  from  the  New 
York-Connecticut  boundary  to  the 
northern  end  of  Sound  Road  (near 
Wading  River),  then  south  along  Sound 
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Road  to  North  Country  Road,  then  west 
along  North  Country  Road  to  Randall 
Road,  then  south  along  Randall  Road  to 
State  Route  25A,  then  west  along  Route 
25A  to  the  William  Floyd  Parkway 
(County  Route  46),  then  south  along 
William  Floyd  Parkway  to  Fire  Island 
Beach  Road,  then  due  south  to 
International  waters. 

Eastern  Long  Island  Area:  that  area  of 
Suffolk  County  that  is  not  part  of  the 
Western  Long  Island  Area. 

Special  Late  Hunting  Area:  consists  of 
that  area  of  Westchester  County  lying 
southeast  of  Interstate  Route  95  and  that 
area  of  Nassau  and  Suffolk  Counties 
lying  north  of  State  Route  25 A  and  west 
of  a  continuous  line  extending 
northward  from  State  Route  25A  along 
Randall  Road  (near  Shoreham)  to  North 
Country  Road,  then  east  to  Sound  Road 
and  then  north  to  Long  Island  Sound 
and  then  due  north  to  the  New  York- 
Coimecticut  boundary. 

North  Carolina 

SJBP  HunfZone:  Includes  the 
following  counties  or  portions  of 
counties:  Anson,  Cabarrus,  Chatham, 
Davidson,  Durham,  Halifax  (that  portion 
east  of  NC  903),  Iredell  (that  portion 
south  of  Interstate  40),  Montgomery 
(that  portion  west  of  NC  109), 
Northampton  (all  of  the  county  with  the 
exception  of  that  portion  that  is  both 
north  of  U.S.  158  and  east  of  NC  35), 
Richmond  (that  portion  south  of  NC  73 
and  west  of  U.S.  220  and  north  of  U.S. 
74),  Rowan,  Stanly,  Union,  and  Wake. 

RP  Hunt  Zone:  mcludes  the  following 
counties  or  portions  of  counties: 
Alamance,  Alleghany,  Alexander,  Ashe, 
Avery,  Beaufort,  Bertie  (that  portion 
south  and  west  of  a  line  formed  by  NC 
45  at  the  Washington  Co.  line  to  U.S.  17 
in  Midway,  U.S.  17  in  Midway  to  U.S. 
13  in  Windsor,  U.S.  13  in  Windsor  to 
the  Hertford  Co.  line),  Bladen, 
Brunswick,  Buncombe,  Burke,  Caldwell, 
Carteret,  Caswell,  Catawba,  Cherokee, 
Clay,  Cleveland,  Columbus,  Craven, 
Cumberland,  Davie,  Duplin,  Edgecombe, 
Forsyth,  Franklin,  Gaston,  Gates, 
Graham.  Granville.  Greene,  Guilford, 
Halifex  (that  portion  west  of  NC  903), 
Harnett,  Haywood.  Henderson,  Hertford, 
Hoke,  Iredell  (that  portion  north  of 
Interstate  40),  Jackson,  Johnston,  Jones, 
Lee,  Lenoir,  Lincoln,  McDowell,  Macon, 
Madison.  Martin,  Mecklenburg, 
Mitchell,  Montgomery  (that  portion  that 
is  east  of  NC  109),  Moore,  Nash,  New 
Hanover,  Onslow,  Orange.  Pamlico. 
Pender.  Person,  Pitt,  Polk.  Randolph, 
Richmond  (all  of  the  county  with 
exception  of  that  portion  that  is  south  of 
NC  73  and  west  of  U.S.  220  and  north 
of  U.S.  74).  Robeson,  Rockingham, 
Rutherford,  Sampson,  Scotland,  Stokes, 


Surry.  Swain,  Transylvania,  Vance. 
Warren.  Watauga.  Wayne.  Wilkes. 
Wilson,  Yadkin,  and  Yancey. 

Northeast  Hunt  Unit:  Includes  the 
following  counties  or  portions  of 
counties:  Bertie  (that  portion  north  and 
east  of  a  line  formed  by  NC  45  al  the 
Washington  Co.  line  to  U.S.  17  in 
Midway.  U.S.  17  in  Midway  to  U.S.  13 
in  Windsor.  U.S.  13  in  Windsor  to  the 
Hertford  Co.  line),  Camden,  Chowan, 
Currituck.  Dare.  Hyde.  Northampton 
(that  portion  that  is  both  north  of  U.S. 
158  and  east  of  NC  35),  Pasquotank, 
Perquimans,  Tyrrell,  and  Washington. 

Pennsylvania 

Resident  Canada  Goose  Zone:  All  of 
Pennsylvania  except  for  Crawford.  Erie, 
and  Mercer  counties  and  the  area  east  of 
1-83  from  the  Maryland  state  line  to  the 
intersection  of  U.S.  Route  30  to  the 
intersection  of  SR  441  to  the 
intersection  of  1-283,  east  of  1-283  to  I- 
83,  east  of  1-83  to  the  intersection  of  I- 
81,  east  of  1-81  to  the  intersection  of 
U.S.  Route  322,  east  of  U.S.  Route  322 
to  the  intersection  of  SR  147,  east  of  SR 
147  to  the  intersection  of  1-180.  east  of 
1-180  to  the  intersection  of  U.S.  Route 
220.  east  of  U.S.  Route  220  to  the  New 
York  state  line. 

SfBP  Zone:  Erie,  Mercer  and  Crawford 
Counties  except  for  the  Pymatuning 
Zone  (the  area  south  of  SR  198  from  the 
Ohio  state  line  to  the  intersection  of  SR 
18  to  the  intersection  of  U.S.  Route  322/ 
SR  18.  to  the  intersection  of  SR  3013, 
south  to  the  Crawford/Mercer  County 
line). 

Pymatuning  Zone:  The  area  south  of 
SR  198  from  the  Ohio  state  line  to  the 
intersection  of  SR  18  to  the  intersection 
of  U.S.  Route  322/SR  18,  to  the 
intersection  of  SR  3013,  south  to  the 
Crawford/Mercer  County  line. 

AP  Zone:  The  area  east  of  1-83  from 
the  Maryland  state  line  to  the 
intersection  of  U.S.  Route  30  to  the 
intersection  of  SR  441  to  the 
intersection  of  1-283.  east  of  1-283  to  I- 
83.  east  of  1-83  to  the  intersection  of  I- 
81.  east  of  I-«l  to  the  intersection  of 
U.S.  Route  322.  east  of  U.S.  Route  322 
to  the  intersection  of  SR  147,  east  of  SR 
147  to  the  intersection  of  1-180,  east  of 
1-180  to  the  intersection  of  U.S.  Route 
220,  east  of  U.S.  Route  220  to  the  New 
York  state  line. 

Special  Late  Canada  Goose  Season 
Area:  The  SJBP  zone  (excluding  the 
Pymatuning  zone)  and  the  northern 
portion  of  the  AP  zone  defined  as  east 
of  U.S.  Route  220  bom  the  New  York 
state  line,  east  of  U.S.  Route  220  to  the 
intersection  of  1-180,  east  of  1-180  to  the 
intersection  of  SR  147,  east  of  SR  147  to 
the  intersection  of  U.S.  Route  322,  east 
of  U.S.  Route  322  to  the  intersection  of 


1-81.  north  of  1-81  to  the  intersection  of 
1-80.  and  north  of  1-80  to  the  New 
Jersey  state  line. 

Rhode  Island 

Special  Area  for  Canada  Geese:  Kent 
and  Providence  Counties  and  portions 
of  the  towns  of  Exeter  and  North 
Kingston  within  Washington  County 
(see  State  regulations  for  detailed 
descriptions). 

South  Carolina  j  •^^ 

Canada  Goose  Area:  Statewide  except 
for  Clarendon  County  and  that  portion 
of  Lake  Marion  in  Orangeburg  County 
and  Berkeley  County. 

Vermont 

Same  zones  as  for  ducks. 

Virginia 

AP  Zone:  The  area  east  and  south  of 
the  following  line — the  Stafford  County 
line  frtjm  the  Potomac  River  west  to 
Interstate  95  at  Fredericksburg,  then 
south  along  Interstate  95  to  Petersburg, 
then  Route  460  (SE)  to  City  of  Suffolk, 
then  south  along  Route  32  to  the  North 
Carolina  line. 

SfBP  Zone:  The  area  to  the  west  of  the 
AP  Zone  boundary  and  east  of  the 
following  line:  the  "Blue  Ridge" 
(mountain  spine)  at  the  West  Virginia- 
Virginia  Border  (Loudoun  County — 
Clarke  County  line)  south  to  Interstate 
64  (the  Blue  Ridge  line  follows  county 
borders  along  the  western  edge  of 
Loudoun-Fauquier-Rappahannock- 
Madison-Greene-Albemarle  and  into 
Nelson  Counties),  then  east  along 
Interstate  Rt.  64  to  Route  15,  then  south 
aloi^  Rt.  15  to  the  North  Carolina  line. 

RPZone:  The  remainder  of  the  State 
west  of  the  SJBP  Zone. 

Back  Bay  Area:  The  waters  of  Back 
Bay  and  its  tributaries  and  the  marshes 
adjacent  thereto,  and  on  the  land  and 
marshes  between  Back  Bay  and  the 
AUantic  Ocean  from  Sandbridge  to  the 
North  Carolina  line,  and  on  and  along 
the  shore  of  North  Landing  River  and 
the  marshes  adjacent  thereto,  and  on 
and  along  the  shores  of  Binson  Inlet 
Lake  (formerly  known  as  Lake 
Tecumseh)  and  Red  Wing  Lake  and  the 
marshes  adjacent  thereto. 

West  Virginia 

Same  zones  as  for  ducks. 

Mississippi  Flyway 

Alabama 

Same  zones  as  for  ducks,  but  in 
addition: 

SfBP  Zone:  That  portion  of  Morgan 
County  east  of  U.S.  Highway  31.  north 
of  State  Highway  36,  and  west  of  U.S. 
231;  that  portion  of  Limestone  County 
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south  of  U.S.  72;  and  that  portion  of 
Madison  County  south  of  Swancott 
Road  and  west  of  Triana  Road. 

Arkansas 

Northwest  Zone:  Benton,  Carroll, 
Baxter,  Washington,  Madison,  Newton, 
Crawford.  Van  Buren,  Searcy,  Sebastion, 
Scott,  Franklin,  Logan,  Johnson,  Pope, 
Yell,  Conway,  Perry,  Faulkner,  Pulaski, 
Boone,  and  Marion  Coimties. 

Illinois 

Same  zones  as  for  ducks,  but  in 
addition: 

North  Zone: 

Northern  Illinois  Quota  Zone:  The 
Counties  of  McHenry,  Lake,  Kane, 
DuPage,  and  those  portions  of  LaSalle 
and  Will  Counties  north  of  Interstate 
Highway  80. 

Central  Zone: 

Central  Illinois  Quota  Zone:  The 
Coimties  of  Grundy,  Woodford,  Peoria, 
Knox,  Fulton,  Tazewell,  Mason,  Cass, 
Morgan.  Pike,  Calhoun,  and  Jersey,  and 
those  portions  of  LaSalle  and  Will 
Counties  south  of  Interstate  Highway  80. 

South  Zone: 

Southern  Illinois  Quota  Zone: 
Alexander,  Jackson,  Union,  and 
Williamson  Counties. 

Rend  Lake  Quota  Zone:  Franklin  and 
Jefferson  Counties. 

Indiana  | 

Same  zones  as  for  ducks,  but  in 
addition: 

SfBP  Zone:  Jasper,  LaGrange,  LaPorte, 
Starke,  and  Steuben  Counties,  and  that 
portion  of  the  Jasper-Pulaski  Fish  and 
Wildlife  Area  in  Pulaski  Coxmty. 

Iowa 

Same  zones  as  for  ducks. 

Kentucky 

Western  Zone:  That  portion  of  the 
State  west  of  a  line  beginning  at  the 
Termessee  border  at  Fulton  and 
extending  north  along  the  Purchase 
Parkway  to  Interstate  Highway  24,  east 
along  1-24  to  U.S.  Highway  641,  north 
along  U.S.  641  to  U.S.  60,  northeast 
along  U.S.  60  to  the  Henderson  County 
line,  then  south,  east,  and  northerly 
along  the  Henderson  County  line  to  the 
Indiana  border. 

Ballard  Reporting  Area:  That  area 
encompassed  by  a  line  beginning  at  the 
northwest  city  limits  of  Wickliffe  in 
Ballard  County  and  extending  westward 
to  the  middle  of  the  Mississippi  River, 
north  along  the  Mississippi  River  and 
along  the  low-water  mark  of  the  Ohio 
River  on  the  Illinois  shore  to  the 
Ballard-McCracken  County  lyie,  south 
along  the  coimty  line  to  Kentucky 
Highway  358,  south  along  Kentucky  358 


to  U.S.  Highway  60  at  LaCenter;  then 
southwest  along  U.S.  60  to  the  northeast 
city  limits  of  Wickhffe. 

Henderson-Union  Reporting  Area: 
Henderson  County  and  that  portion  of 
Union  Coimty  within  the  Western  Zone. 

Pennyroyal/Coalfield  Zone:  Butler, 
Daviess,  Ohio,  Simpson,  and  Warren 
Counties  and  all  counties  lying  west  to 
the  boundary  of  the  Western  Goose 
Zone. 

Michigan 

MVP  Zone:  The  MVP  Zone  consists  of 
an  area  north  and  west  of  the  point 
beginning  at  the  southwest  comer  of 
Branch  county,  north  continuing  along 
the  western  border  of  Branch  and 
Calhoun  counties  to  the  northwest 
comer  of  Calhoun  county,  then  easterly 
to  the  southwest  comer  of  Eaton  county, 
then  northerly  to  the  southem  border  of 
Ionia  county,  then  easterly  to  the 
southwest  corner  of  Clinton  county, 
then  northerly  along  the  western  border 
of  Clinton  County  continuing  northerly 
along  the  county  border  of  Gratiot  and 
Montcalm  counties  to  the  southem 
border  of  Isabella  county,  then  easterly 
to  the  southwest  comer  of  Midland 
county,  then  northerly  along  the  west 
Midland  county  border  to  Highway  M- 
20,  then  easterly  to  U.S.  Highway  10, 
then  easterly  to  U.S.  Interstate  75  /  U.S. 
Highway  23,  then  northerly  along  1-75 
/  U.S.  23  to  the  U.S.  23  exit  at  Standish, 
then  easterly  on  U.S.  23  to  the 
centerline  of  the  Au  Gres  River,  then 
southerly  along  the  centerline  of  the  Au 
Gres  River  to  Saginaw  Bay,  then  on  a 
line  directly  east  10  miles  into  Saginaw, 
Bay,  and  from  that  point  on  a  line 
directly  northeast  to  the  Canadian 
border. 

SJBP  Zone  is  the  rest  of  the  state,  that 
area  south  and  east  of  the  boundary 
described  above. 

Tuscola/Huron  Goose  Management 
Unit  (GMU):  Those  portions  of  Tuscola 
and  Huron  Counties  bounded  on  the 
south  by  Michigan  Highway  138  and 
Bay  City  Road,  on  the  east  by  Colwood 
and  Bay  Port  Roads,  on  the  north  by 
Kilmanagh  Road  and  a  line  extending 
directly  west  off  the  end  of  Kilmanagh 
Road  into  Saginaw  Bay  to  the  west 
boundary,  and  on  the  west  by  the 
Tuscola-Bay  County  line  and  a  line 
extending  directly  north  off  the  end  of 
the  Tuscola-Bay  County  line  into 
Saginaw  Bay  to  the  north  boundary. 

Allegan  County  GMU:  That  area 
encompassed  by  a  line  beginning  at  the 
junction  of  136th  Avenue  and  Interstate 
Highway  196  in  Lake  Town  Township 
and  extending  easterly  along  136th 
Avenue  to  Michigan  Highway  40, 
southerly  along  Michigan  40  through 
the  city  of  Allegan  to  108th  Avenue  in 


Trowbridge  Township,  westerly  along 
108th  Avenue  to  46th  Street,  northerly    ^ 
V2  mile  along  46th  Street  to  109th 
Avenue,  westerly  along  109th  Avenue  to 
1-196  in  Casco  Township,  then 
northerly  along  1-196  to  the  point  of 
beginning. 

Saginaw  County  GMU:  That  portion  <Jf 
Saginaw  County  bounded  by  Michigan 
Highway  46  on  the  north;  Michigan  52 
on  the  west;  Michigan  57  on  the  south; 
and  Michigan  13  on  the  east. 

Muskegon  Wastewater  GMU:  That 
portion  of  Muskegon  County  within  the 
boundaries  of  the  Muskegon  County 
wastewater  system,  east  of  the 
Muskegon  State  Game  Area,  in  sections 
5,  6,  7,  8. 17, 18, 19,  20,  29,  30,  and  32, 
TION  R14W,  and  sections  1,  2, 10, 11, 
12, 13. 14,  24,  and  25,  TlON  R15W,  as 
posted.  ■ 
Special  Canada  Goose  Seasons: 
Southem  Michigan  GMU:  That 
portion  of  the  State,  including  the  Great 
Lakes  and  interconnecting  waterways 
and  excluding  the  Allegan  County 
GMU,  south  of  a  line  beginning  at  the 
Ontario  border  at  the  Bluewater  Bridge 
in  the  city  of  Port  Huron  and  extending 
westerly  and  southerly  along  Interstate 
Highway  94  to  1-69,  westerly  along  1-69 
to  Michigan  Highway  21,  westerly  along 
Michigan  21  to  1-96,  northerly  along  I- 
96  to  1-196,  westerly  along  1-196  to 
Lake  Michigan  Drive  (M-45}  in  Grand 
Rapids,  westerly  along  Lake  Michigan 
Drive  to  the  Lake  Michigan  shore,  then 
directly  west  from  the  end  of  Lake 
Michigan  Drive  to  the  Wisconsin  border. 

Central  Michigan  GMU:  That  portion 
of  the  Lower  Peninsula  north  of  the 
Southem  Michigan  GMU  but  south  of  a 
line  beginning  at  the  Wisconsin  border 
in  Lake  Michigan  due  west  of  the  mouth 
of  Stony  Creek  in  Oceana  County;  then 
due  east  to,  and  easterly  and  southerly 
along  the  south  shore  of  Stony  Creek  to 
Scenic  Drive,  easterly  and  southerly 
along  Scenic  Drive  to  Stony  Lake  Road, 
easterly  along  Stony  Lake  and  Garfield 
Roads  to  Michigan  Highway  20.  easterly 
along  Michigan  20  to  U.S.  Highway  10 
Business  Route  (BR)  in  the  city  of 
Midland,  easterly  along  U.S.  10  BR  to 
U.S.  10,  easterly  along  U.S.  10  to 
Interstate  Highway  75/U.S.  Highway  23, 
northerly  along  I-75/U.S.  23  to  the  U.S. 
23  exit  at  Standish,  easterly  along  U.S. 
23  to  the  centerline  of  the  Au  Gres 
River,  then  southerly  along  the 
centerline  of  the  Au  Gres  River  to 
Saginaw  Bay,  then  on  a  line  directly  east 
10  miles  into  Saginaw  Bay,  and  from 
that  point  on  a  line  directly  northeast  to 
the  Canadian  border,  excluding  the 
Tuscola/Huron  GMU,  Saginaw  County 
GMU,  and  Muskegon  Wastewater  GMU. 
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Minnesota 

West  Zone:  That  portion  of  the  state 
encompassed  by  a  line  begiiming  at  the 
junction  of  State  Trunk  Highway  (STH) 
60  and  the  Iowa  border,  then  north  and 
east  along  STH  60  to  U.S.  Highway  71, 
north  along  U.S.  71  to  Interstate 
Highway  94,  then  north  and  west  along 
1-94  to  the  North  Dakota  border. 

West  Centml  Zone:  That  area 
encompassed  by  a  line  beginning  at  the 
intersection  of  State  Trunk  Highway 
(STH)  29  and  U.S.  Highway  212  and 
extending  west  along  U.S.  212  to  U.S. 
59.  south  along  U.S.  59  to  STH  67,  west 
along  STH  67  to  U.S.  75,  north  along 
U.S.  75  to  County  State  Aid  Highway 
(CSAH)  30  in  Lac  qui  Parle  County,  west 
along  CSAH  30  to  ihe  western  boundary 
of  the  State,  north  along  the  western 
boundary  of  the  State  to  a  point  due 
south  of  the  intersection  of  STH  7  and 
CSAH  7  in  Big  Stone  County,  and 
continuing  due  north  to  said 
intersection,  then  north  along  CSAH  7 
to  CSAH  6  in  Big  Stone  County,  east 
along  CSAH  6  to  CSAH  21  in  Big  Stone 
County,  south  along  CSAH  21  to  CSAH 
10  in  Big  Stone  County,  east  along 
CSAH  10  to  CSAH  22  in  Swift  County, 
east  along  CSAH  22  to  CSAH  5  in  Swill 
County,  south  along  CSAH  5  to  U.S.  12. 
east  along  U.S.  12  to  CSAH  17  in  Swift 
County,  south  along  CSAH  17  to  CSAH 
9  in  Chippewa  County,  south  along 
CSAH  9  to  STH  40.  east  along  STH  40 
to  STH  29,  then  south  along  STH  29  to 
the  point  of  beginning.  ' 

Lac  qui  Parle  Zone:  That  area 
encompassed  by  a  line  beginning  at  the 
intersection  of  U.S.  Highway  212  and 
County  State  Aid  Highway  (CSAH)  27  in 
Lac  qui  Parle  County  and  extending 
north  along  CSAH  27  to  CSAH  20  m  Lac 
qui  Parle  Coimty.  west  along  CSAH  20 
to  State  Trunk  Highway  (STH)  40,  north 
along  STH  40  to  STH  119,  north  along 
STH  119  to  CSAH  34  in  Lac  qui  Parle 
County,  west  along  CSAH  34  to  CSAH 
19  in  Lac  qui  Parle  County,  north  and 
west  along  CSAH  19  to  CSAH  38  in  Lac 
qui  Parle  County,  west  and  north  along 
CSAH  38  to  U.S.  75.  north  along  U.S.  75 
to  STH  7,  east  along  STH  7  to  CSAH  6 
in  Swift  County,  east  along  CSAH  6  to 
County  Road  65  in  Swift  County,  south 
along  County  65  to  County  34  in 
Chippewa  County,  south  along  County 
34  to  CSAH  12  in  Chippewa  County, 
east  along  CSAH  12  to  CSAH  9  in 
Chippewa  County,  south  along  CSAH  9 
to  STH  7,  southeast  along  STH  7  to 
Montevideo  and  along  the  municipal 
boundary  of  Montevideo  to  U.S.  212; 
then  west  along  U.S.  212  to  the  point  of 
beginning. 

Northwest  Zone:  That  portion  of  the 
state  encompassed  by  a  line  extending 


east  from  the  North  Dakota  border  along 
U.S.  Highway  2  to  State  Trunk  Highway 
(STH)  32,  north  along  STH  32  to  STH 
92,  east  along  STH  92  to  County  State 
Aid  Highway  (CSAH)  2  in  Polk  County, 
north  along  CSAH  2  to  CSAH  27  in 
Peimington  County,  north  along  CSAH 

27  to  STH  1.  east  along  STH  1  to  CSAH 

28  in  Pennington  County,  north  along 
CSAH  28  to  CSAH  54  in  Marshall 
County,  north  along  CSAH  54  to  CSAH 
9  in  Roseau  County,  north  along  CSAH 
9  to  STH  11,  west  along  STH  11  to  STH 
310,  and  north  along  STH  310  to  the 
Manitoba  border. 

Special  Canada  Goose  Seasons: 
Southeast  Zone:  That  part  of  the  State 
within  the  following  described 
boundaries:  beginning  at  the 
intersection  of  U.S.  Highway  52  and  the 
south  boundary  of  the  Twin  Cities 
Metro  Canada  Goose  Zone;  thence  along 
the  U.S.  Highway  52  to  State  Trunk 
Highway  (STH)  57;  thence  along  STH  57 
to  the  municipal  boundary  of  Kasson; 
thence  along  the  municipal  boundary  of 
Kasson  County  State  Aid  Highway 
(CSAH)  13.  Dodge  County;  thence  along 
CSAH  13  to  STH  30;  thence  along  STH 
30  to  U.S.  Highway  63;  thence  along 
U.S.  Highway  63  to  the  south  boundary 
of  the  State;  thence  along  the  south  and 
east  boundaries  of  the  State  to  the  south 
boundary  of  the  Twin  Cities  Metro 
Canada  Goose  Zone;  thence  along  said 
boundary  to  the  point  of  beginning. 

Missouri 

Same  zones  as  for  ducks  but  in 
addition: 

North  Zone 

Swan  Lake  Zone:  That  area  bounded 
by  U.S.  Highway  36  on  the  north, 
Missouri  Highway  5  on  the  east, 
Missouri  240  and  U.S.  65  on  the  south, 
and  U.S.  65  on  the  west. 

Middle  Zone 

Southeast  Zone:  That  portion  of  the 
State  encompassed  by  a  line  beginning 
at  the  intersection  of  Missouri  Highway 
(MO)  34  and  Interstate  55  and  extending 
south  along  1-55  to  U.S.  Highway  62. 
west  along  U.S.  62  to  MO  53,  north 
along  MO  53  to  MO  51,  north  along  MO 
51  to  U.S.  60,  west  along  U.S.  60  to  MO 
21,  north  along  MO  21  to  MO  72,  east 
along  MO  72  to  MO  34,  then  east  along 
MO  34  to  1-55. 

Ohio 

Same  zones  as  for  ducks  but  in 
addition: 

North  Zone 

Lake  Erie  SJBP  Zone:  That  portion  of 
the  State  encompassed  by  a  line 
beginning  in  Lucas  County  at  the 
Michigan  State  line  on  1-75,  and 
extending  south  along  1-75  to  1-280, 
south  along  1-280  to  1-80.  east  along  I- 


80  to  the  Pennsylvania  State  line  in 
Trumbull  County,  north  along  the 
Pennsylvania  State  line  to  SR  6  in 
Ashtabula  County,  west  along  SR  6  to 
the  Lake/Cuyahoga  County  line,  north 
along  the  Lake/Cuyahoga  County  line  to 
the  shore  of  Lake  Erie. 

Tennessee 

>     Southwest  Zone:  That  portion  of  the 
State  south  of  State  Highways  20  and 
104,  and  west  of  U.S.  Highways  45  and 
45W. 

Northwest  Zone:  Lake,  Obion  and 
Weakley  Counties  and  those  portions  of 
Gibson  and  Dyer  Counties  not  included 
in  the  Southwest  Tennessee  Zone. 

Kentucky/Barkley  Lakes  Zone:  That 
portion  of  the  State  bounded  on  the 
west  by  the  eastern  boundaries  of  the 
Northwest  and  Southwest  Zones  and  on 
the  east  by  State  Highway  13  from  the 
Alabama  border  to  Clarksville  and  U.S. 
Highway  79  from  Clarksville  to  the 
Kentucky  border. 

Wisconsin 

Same  zones  as  for  ducks  but  in 
addition: 

Horicon  Zone:  That  area  encompassed 
by  a  line  begiiming  at  the  intersection  of 
State  Highway  21  and  the  Fox  River  in 
Winnebago  County  and  extending 
westerly  along  State  21  to  the  west 
boundary  of  Winnebago  County, 
southerly  along  the  west  boundary  of 
Winnebago  County  to  the  north 
boundary  of  Green  Lake  County, 
westerly  along  the  north  boundaries  of 
Green  Lake  and  Marquette  Counties  to 
State  22,  southerly  along  State  22  to 
State  33,  westerly  along  State  33  to 
Interstate  Highway  39,  southerly  along 
Interstate  Highway  39  to  Interstate 
Highway  90/94,  southerly  along  1-90/94 
to  State  60,  easterly  along  State  60  to 
State  83,  northerly  along  State  83  to 
State  175,  northerly  along  State  175  to 
State  33,  easterly  along  State  33  to  U.S. 
Highway  45,  northerly  along  U.S.  45  to 
the  east  shore  of  the  Fond  Du  Lac  River, 
northerly  along  the  east  shore  of  the 
Fond  Du  Lac  River  to  Lake  Winnebago, 
northerly  along  the  western  shoreline  of 
Lake  Winnebago  to  the  Fox  River,  then 
westerly  along  the  Fox  River  to  State  21. 

Collins  Zone:  That  area  encompassed 
by  a  Une  beginning  at  the  intersection  of 
Hilltop  Road  and  Collins  Marsh  Road  in 
Manitowoc  County  and  extending 
westerly  along  Hilltop  Road  to  Humpty 
Dumpty  Road,  southerly  along  Humpty 
Dumpty  Road  to  Poplar  Grove  Road, 
easterly  and  southerly  along  Poplar 
Grove  Road  to  County  Highway  JJ, 
southeasterly  along  County  JJ  to  Collins 
Road,  southerly  along  Collins  Road  to 
the  Manitowoc  River,  southeasterly 
along  the  Manitowoc  River  to  Quany 
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Road,  northerly  along  Quarry  Road  to 
Einberger  Road,  northerly  along 
Einberger  Road  to  Moschel  Road, 
westerly  along  Moschel  Road  to  Collins 
Marsh  Road,  northerly  along  Collins 
Marsh  Road  to  Hilltop  Road. 

Exterior  Zone:  That  portion  of  the 
State  not  included  in  the  Horicon  or 
Collins  Zones. 

Mississippi  River  Subzone:  That  area 
encompassed  by  a  line  beginning  at  the 
intersection  of  the  Burlington  Northern 
&  Santa  Fe  Railway  and  the  Illinois 
border  in  Grant  County  and  extending 
northerly  along  the  Burlington  Northern 
&  Santa  Fe  Railway  to  the  city  limit  of 
Prescott  in  Pierce  County,  then  west 
along  the  Prescott  city  limit  to  the 
Minnesota  border. 

Rock  Prairie  Subzone:  That  area 
encompassed  by  a  line  beginning  at  the 
intersection  of  the  Illinois  border  and 
Interstate  Highway  90  and  extending 
north  along  1-90  to  County  Highway  A, 
east  along  County  A  to  U.S.  Highway  12, 
southeast  along  U.S.  12  to  State 
Highway  50,  west  along  State  50  to  State 
120,  then  south  along  120  to  the  Illinois 
border. 

Brown  County  Subzone:  That  area 
encompassed  by  a  line  beginning  at  the 
intersection  of  the  Fox  River  with  Green 
Bay  in  Brown  County  and  extending 
southerly  along  the  Fox  River  to  State 
Highway  29,  northwesterly  along  State 
29  to  the  Brown  Coimty  line,  south, 
east,  and  north  along  the  Brown  County 
line  to  Green  Bay,  due  west  to  the 
midpoint  of  the  Green  Bay  Ship 
Channel,  then  southwesterly  along  the 
Green  Bay  Ship  Chamiel  to  the  Fox 
River. 

Central  Flyway     | 

Colorado  (Central  Flyway  Portion) 

Northern  Front  Range  Area:  All  lands 
in  Adams,  Boulder,  Clear  Creek,  Denver, 
Gilpin,  Jefferson,  Larimer,  and  Weld 
Counties  west  of  1-25  from  the 
Wyoming  border  south  to  1-70;  west  on 
1-70  to  the  Contiiiental  Divide;  north 
along  the  Continental  Divide  to  the 
Jackson-Larimer  County  Line  to  the 
Wyoming  border. 

South  Park/San  Luis  Valley  Area: 
Alamosa,  Chaffee,  Conejos,  Costilla, 
Custer,  Fremont,  Lake,  Park,  Teller,  and 
Rio  Grande  Counties  and  those  portions 
of  Hinsdale,  Mineral,  and  Saguache 
Counties  east  of  the  Continental  Divide. 

North  Park  Area:  Jackson  County. 

Arkansas  Valley  Area:  Baca,  Bent, 
Crowley,  Kiowa,  Otero,  and  Prowers 
Counties. 

Pueblo  County  Area:  Pueblo  County. 

Remainder:  Remainder  of  the  Central 
Flyway  portion  of  Colorado. 


Eastern  Colorado  Late  Light  Goose 
Area:  that  portion  of  the  State  east  of 
Interstate  Highway  25. 

Nebraska 

Dark  Geese 

Niobrara  Unit:  Keya  Paha  Couiity  east 
of  U.S.  183  and  all  of  Boyd  County, 
including  the  boundary  waters  of  the 
Niobrara  River.  Where  the  Niobrara 
River  forms  the  boundary,  both  banks 
will  be  in  the  Niobrara  Unit. 

East  Unit:  That  area  north  and  east  of 
U.S.  281  at  the  Kansas/Nebraska  border, 
north  to  Giltner  Road  (near  Doniphan), 
east  to  NE  14.  north  to  NE  66,  east  to 
U.S.  81,  north  to  NE  22,  west  to  NE  14 
north  to  NE  91,  east  to  U.S.  275,  south 
to  U.S.  77,  south  to  NE  91,  east  to  U.S. 
30,  east  to  Nebraska-Iowa  border. 

Platte  River  Unit:  That  area  south  and 
west  of  U.S.  281  at  the  Kansas/Nebraska 
border,  north  to  Giltner  Road  (near 
Doniphan),  east  to  NE  14,  north  to  NE 
66,  east  to  U.S.  81,  north  to  NE  22,  west 
to  NE  14  north  to  NE  91,  west  along  NE 
91  to  the  Greeley  County  line,  north  to 
the  Wheeler  Coimty  line,  north  along 
the  Wheeler  County  line  to  the  Holt 
County  line,  west  along  the  northern 
border  of  Wheeler,  Garfield,  Loup, 
Blaine  and  Thomas  counties  to  the 
Hooker  County  line,  south  along  the 
Thomas/Hooker  coimty  lines  to  the 
McPherson  County  line,  east  along  the 
south  border  of  Thomas  County  to  the 
western  line  of  Custer  County,  south 
along  the  Custer/Logan  County  line  to 
NE  92,  west  to  U.S.  83,  north  to  NE  92, 
west  to  NE  61,  north  along  NE  61  to  NE 
2,  west  along  NE  2  to  the  comer  formed 
by  Garden-Grant-Sheridan  counties, 
west  along  the  north  border  of  Garden, 
Morrill  and  Scotts  Bluff  counties  to  the 
Wyoming  border. 

North-Central  Unit:  The  remainder  of 
the  State. 

Light  Geese 

Rainwater  Basin  Light  Goose  Area 
(West):  The  area  bounded  by  the 
junction  of  U.S.  283  and  U.S.  30  at 
Lexington,  east  on  U.S.  30  to  U.S.  281, 
south  on  U.S.  281  to  NE-4,  west  on  NE. 
4  to  U.S.  34,  continue  west  on  U.S.  34 
to  U.S.  283,  then  north  on  U.S.  283  to 
the  beginning. 

Rainwater  Basin  Light  Goose  Area 
(East):  The  area  bounded  by  the  junction 
of  U.S.  281  and  U.S.  30  at  Grand  Island, 
north  and  east  on  U.S.  30  to  NE  92,  east 
on  NE  92  to  NE  15,  south  on  NE  15  to 
NE  4,  west  on  NE  4  to  U.S.  281,  north 
on  U.S.  281  to  the  beginning. 

Remainder  of  State:  The  remainder 
portion  of  Nebraska. 


New  Mexico  (Central  Flyway  Portion) 
Dark  Geese 

Middle  Rio  Grande  Valley  Unit: 
Sierra,  Socorro,  and  Valencia  counties. 

Remainder:  The  remainder  of  the 
Central  Flyway  portion  of  New  Mexico. 

South  Dakota 

Canada  Geese 

Unit  1:  Statewide  except  for  Units  2, 
3  and  4. 

Big  Stone  Power  Plant  Area:  That 
portion  of  Grant  and  Roberts  Counties 
east  of  SD  15  and  north  of  SD  20. 

Unit  2:  Brule,  Buffalo.  Charles  Mix, 
Gregory,  Hughes,  Hyde,  Ljmian,  Potter, 
Stanley,  and  Sully  Counties  and  that 
portion  of  Dewey  County  south  of  U.S. 
212. 

Unit  3:  Clark,  Codington,  Day,  Deuel, 
Grant,  Hamlin,  Marshall,  and  Roberts 
Counties. 

Unit  4:  Bennett  County. 

Texas 

West  Unit:  That  portion  of  the  State 
laying  west  of  a  line  from  the 
international  toll  bridge  at  Laredo;  north 
along  1-35  and  I-35W  to  Fort  Worth; 
northwest  along  U.S.  81  and  U.S.  287  to 
Bowie;  and  north  along  U.S.  81  to  the 
Oklahoma  border. 

East  Unit:  Remainder  of  State. 

Wyoming  (Central  Flyway  Portion) 
Dark  Geese 

Area  1 :  Hot  Springs,  Natrona,  and 
Washakie  Counties,  and  the  portion  of 
Park  County  east  of  the  Shoshone 
National  Forest  boundary  and  south  of 
a  line  beginning  where  the  Shoshone 
National  Forest  boundary  crosses  Park 
County  Road  SVC,  easterly  along  said 
road  to  Park  Coimty  Road  lAB,  easterly 
along  said  road  to  Wyoming  Highway 
120,  northerly  along  said  highway  to 
Wyoming  Highway  294,  southeasterly 
along  said  highway  to  Lane  9,  easterly 
along  said  lane  to  the  town  of  Powel  and 
Wyoming  Highway  14A,  easterly  along 
said  highway  to  the  Park  County  and 
Big  Horn  County  Line. 

Area  2:  Converse  County. 

Area  3:  Albany,  Big  Horn,  Campbell, 
Crook,  Fremont,  Johnson,  Laramie, 
Niobrara,  Sheridan,  and  Weston 
Counties,  and  that  portion  of  Carbon 
County  east  of  the  Continental  Divide; 
that  portion  of  Park  County  west  of  the 
Shoshone  National  Forest  boundary, 
and  that  Portion  of  Park  County  north  of 
a  line  beginning  where  the  Shoshone 
National  Forest  boundary  crosses  Park 
County  Road  SVC,  easterly  along  said 
road  to  Park  County  Road  lAB,  easterly 
along  said  road  to  Wyoming  Highway 
120,  northerly  along  said  highway  to 
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Wyoming  Highway  294,  southeasterly 
along  said  highway  to  Lane  9,  easterly 
along  said  lane  to  the  town  of  Powel  and 
Wyoming  Highway  14A,  easterly  along 
said  highway  to  the  Park  County  and 
Big  Horn  County  Line. 
Aiea  4:  Goshen  and  Platte  Counties. 

Pacific  Flyway 

Arizona 

GMU 1  and  27:  Game  Management 
Units  1  and  27. 

GhdU  22  and  23:  Game  Management 
Units  22  and  23. 

Remainder  of  State:  The  remainder  of 
Arizona. 

California 

Northeastern  Zone:  In  that  portion  of 
California  lying  east  and  north  of  a  line 
beginning  at  the  intersection  of  the 
Klamath  River  with  the  California- 
Oregon  line;  south  and  west  along  the 
Klamath  River  to  the  mouth  of  Shovel 
Cieek;  along  Shovel  Creek  to  its 
intersection  with  Forest  Service  Road 
46N05  at  Burnt  Camp;  west  to  its 
junction  with  Forest  Service  Road 
46N10;  south  and  east  to  its  Junction 
with  Coimty  Road  7K007;  south  and 
west  to  its  junction  vdth  Forest  Service 
Road  45N22;  south  and  west  to  its 
junction  with  Highway  97  and  Grass 
Lake  Summit;  south  along  to  its  junction 
with  Interstate  5  at  the  town  of  Weed; 
south  to  its  junction  with  Highway  89; 
east  and  south  along  Highway  89  to 
main  street  Greenville;  north  and  east  to 
its  junction  with  North  Valley  Road; 
south  to  its  junction  of  Diamond 
Mountain  Road;  north  and  east  to  its 
junction  with  North  Arm  Road;  south 
and  west  to  the  jimction  of  North  Valley 
Road;  south  to  the  junction  with 
Arlington  Road  (A22);  west  to  the 
junction  of  Highway  89;  south  and  west 
to  the  junction  of  Highway  70;  east  on 
Highway  70  to  Highway  395;  south  and 
east  on  Highway  395  to  the  point  of 
intersection  wiUi  the  California-Nevada 
state  line;  north  along  the  California- 
Nevada  state  line  to  the  junction  of  the 
Califomia-Nevada-Oregon  state  lines 
west  along  the  California-Oregon  state 
line  to  the  point  of  origin. 

Colorado  River  Zone:  Those  portions 
of  San  Bernardino,  Riverside,  and 
Imperial  Counties  east  of  a  line 
extending  from  the  Nevada  border  south 
along  U.S.  95  to  Vidal  Junction;  south 
on  a  road  knowm  as  "Aqueduct  Road" 
in  San  Bernardino  County  through  the 
tovim  of  Rice  to  the  San  Bernardino- 
Riverside  County  line;  south  on  a  road 
known  in  Riverside  County  as  the 
"Desert  Center  to  Rice  Road"  to  the 
town  of  Desert  Center;  east  31  miles  on 
I-IO  to  the  Wiley  Well  Road;  south  on 


this  road  to  Wiley  Well;  southeast  along 
the  Army-Milpitas  Road  to  the  Blythe. 
Brawley,  Davis  Lake  intersections;  south 
on  the.Bl)^e-Brawley  paved  road  to  the 
Ogilby  and  Tumco  Mine  Road;  south  on 
this  road  to  U.S.  80;  east  seven  miles  on 
U.S.  80  to  the  Andrade-Algodones  Road; 
south  on  this  paved  road  to  the  Mexican 
border  at  Algodones.  Mexico. 

Southern  Zone:  That  portion  of 
southern  California  (but  excluding  the 
Colorado  River  Zone)  south  and  east  of 
a  line  extending  from  the  Pacific  Ocean 
east  along  the  Santa  Maria  River  to  CA 
166  near  the  City  of  Santa  Maria;  east  on 
CA  166  to  CA  99;  south  on  CA  99  to  the 
crest  of  the  Tehachapi  Mountains  at 
Tejon  Pass;  east  and  north  along  the 
crest  of  the  Tehachapi  Mountains  to  CA 
178  at  Walker  Pass;  east  on  CA  178  to 
U.S.  395  at  the  town  of  Inyokem;  south 
on  U.S.  395  to  CA  58;  east  on  CA  58  to 
1-15;  east  on  1-15  to  CA  127;  north  on 
CA  127  to  the  Nevada  border. 

Imperial  County  Special  Management 
Area:  The  area  bounded  by  a  line 
beginning  at  Highway  86  and  the  Navy 
Test  Base  Road;  south  on  Highway  86  to 
the  town  of  Westmoreland:  continue 
through  the  town  of  Westmoreland  to 
Route  826;  east  on  Route  826  to 
Highway  115;  north  on  Highway  115  to 
Weist  Rd.;  north  on  Weist  Rd.  to 
Flowing  Wells  Rd.;  northeast  on 
Flowing  Wells  Rd.  to  the  Coachella 
Canal;  northwest  on  the  Coachella  Canal 
to  Drop  18;  a  straight  line  from  Drop  18 
to  Frink  Rd.;  south  on  Frink  Rd.  to 
Highway  111;  north  on  Highway  111  to 
Niland  Marina  Rd.;  southwest  on  Niland 
Marina  Rd.  to  the  old  Imperial  County 
boat  ramp  and  the  water  line  of  the     > 
Salton  Sea;  from  the  water  line  of  the 
Salton  Sea,  a  straight  line  across  the 
Salton  Sea  to  the  Salinity  Control 
Research  Facility  and  the  Navy  Test 
Base  Road;  southwest  on  the  Navy  Test 
Base  Road  to  the  point  of  beginning. 

Balance-of-the-State  Zone:  The 
remainder  of  California  not  included  in 
the  Northeastern,  Southern,  and  the 
Colorado  River  Zones. 

Del  Norte  and  Humboldt  Area:  The 
Counties  of  Del  Norte  and  Humboldt. 

Sacramento  Valley  Special 
Management  Area  (East):  That  area 
bounded  by  a  line  beginning  at  the 
junction  of  the  Gridley-Colusa  Highway 
and  the  Cherokee  Canal;  west  on  the 
Gridley-Colusa  Highway  to  Gould  Road; 
west  on  Gould  Road  and  due  west  0.75 
miles  directly  to  Highway  45;  south  on 
Highway  45  to  Highway  20;  east  on 
Highway  20  to  West  Butte  Road;  north 
on  West  Butte  Road  to  Pass  Road;  west 
on  Pass  Road  to  West  Butte  Road;  north 
on  West  Butte  Road  to  North  Butte 
Road;  west  on  North  Butte  Road  and 
due  west  0.5  miles  directly  to  the 


Cherokee  Canal;  north  on  the  Cherokee 
Canal  to  the  point  of  beginning. 

Sacramento  Valley  Special 
Management  Area  (West):  That  area 
bounded  by  a  line  beginning  at  Willows 
south  on  1-5  to  Hahn  Road;  etisterly  on 
Hahn  Road  and  the  Grimes-Arbuckle 
Road  to  Grimes;  northerly  on  CA  45  to 
the  junction  with  CA  162;  northerly  on 
CA  45/162  to  Glenn;  and  westerly  on 
CA  162  to  the  point  of  beginning  in 
Willows. 

San  Joaquin  Valley  Special 
Management  Area:  That  area  bounded 
by  a  line  begiiming  at  the  intersection  of 
Highway  5  and  Highway  120;  south  on 
Highway  5  to  Highway  33;  southeast  on 
Highway  33  to  Grows  Landing  Road; 
north  on  Crows  Landing  Road  to 
Highway  99;  north  on  Highway  99  to 
Highway  120;  west  on  Highway  120  to 
the  point  of  beginning. 

Western  Canada  Goose  Hunt  Area: 
That  portion  of  the  above  described 
Sacramento  Valley  Area  lying  east  of  a 
line  formed  by  Butte  Creek  from  the 
Gridley-Colusa  Highway  south  to  the 
Cherokee  Canal;  easterly  along  the 
Cherokee  Canal  and  North  Butte  Road  to 
West  Butte  Road;  southerly  on  West 
Butte  iRoad  to  Pass  Road;  easterly  on 
Pass  Road  to  West  Butte  Road;  southerly 
on  West  Butte  Road  to  CA  20;  and 
westerly  along  CA  20  to  the  Sacramento 
River. 

Colorado  (Pacific  Flyway  Portion) 

West  Central  Area:  Archuleta,  Delta, 
Dolores,  Gunnison,  LaPlata, 
Montezuma,  Montrose,  Ouray,  San  Juan, 
and  San  Miguel  Counties  and  those 
portions  of  Hinsdale,  Mineral,  and 
Saguache  Counties  west  of  the 
Continental  Divide. 

State  Area:  The  remainder  of  the 
Pacific-Flyway  Portion  of  Colorado. 

Idaho 

Zone  1 :  Benewah,  Bonner,  Boundary, 
Clearwater,  Idaho,  Kootenai,  Latah, 
Lewis,  Nez  Perce,  and  Shoshone 
Counties. 

Zone  2:  The  Counties  of  Ada;  Adams; 
Boise;  Canyon;  those  portions  of  Elmore 
north  and  east  of  1-84,  and  south  and 
west  of  1-84.  west  of  ID  51,  except  the 
Camas  Creek  drainage;  Gem;  Owyhee 
west  of  ID  51;  Payette;  Valley;  and 
Washington. 

Zone  3:  The  Counties  of  Blaine; 
Camas;  Cassia;  those  portions  of  Elmore 
south  of  1-84  east  of  H)  51 ,  and  within 
the  Camas  Creek  drainage;  Gooding; 
Jerome;  Lincoln;  Minidoka;  Owyhee  east 
of  ID  51;  Power  within  the  Minidoka 
National  Wildlife  Refuge;  and  Twin 
Falls. 

Zone  4:  The  Counties  of  Bear  Lake; 
Bingham  within  the  Blackfoot  Reservoir 
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drainage;  Bonneville,  Butte;  Caribou 
except  the  Fort  Hall  Indian  Reservation; 
Clark;  Custer;  Franklin;  Fremont; 
Jefferson;  Lemhi;  Madison;  Oneida; 
Power  west  ofTD  37  and  ID  39  except 
the  Minidoka  National  Wildlife  Refuge; 
and  Teton. 

Zone  5:  All  lands  and  waters  within 
the  Fort  Hall  Indian  Reservation, 
including  private  inholdings;  Bannock 
County;  Bingham  Coimty,  except  that 
portion  within  the  Blackfoot  Reservoir 
drainage;  and  Power  County  east  of  ID 
37  and  ID  39. 

In  addition,  goose  frameworks  are  set 
by  the  following  geographical  areas: 

Northern  Unit:  Benewah,  Boimer, 
Boimdary,  Clearwater,  Idaho,  Kootenai, 
Latah,  Lewis,  Nez  Perce,  and  Shoshone 
Counties. 

Southwestern  Unit:  That  area  west  of 
the  line  formed  by  U.S.  93  north  &x)m 
the  Nevada  border  to  Shoshone, 
northerly  on  ID  75  (formerly  U.S.  93)  to 
ChalUs,  northerly  on  U.S.  93  to  the 
Montana  border  (except  the  Northern 
Unit  and  except  Custer  and  Lemhi 
Counties). 

Southeastern  Unit:  That  area  east  of 
the  line  formed  by  U.S.  93  north  from 
the  Nevada  border  to  Shoshone, 
northerly  on  ID  75  (formerly  U.S.  93)  to 
Challis,  northerly  on  U.S.  93  to  the 
Montana  border,  including  all  of  Custer 
and  Lemhi  Counties. 

Montana  (Pacific  Flyway  Portion) 

East  of  the  Divide  Zone:  The  Pacific 
Flyway  portion  of  the  State  located  east 
of  the  Continental  Divide. 

West  of  the  Divide  Zone:  The 
remainder  of  the  Pacific  Flyway  portion 
of  Montana. 

Nevada  I 

^Lincoln  Clark  County  Zone:  All  of 
Lincoln  and  Clark  Counties 

Remainder-of-the-State  Zone:  The 
remainder  of  Nevada. 

New  Mexico  (Pacific  Flyway  Portion) , 

North  Zone:  The  Pacific  Flyway 
portion  of  New  Mexico  located  north  of 
1-40. 

South  Zone:  The  Pacific  Flyway 
portion  of  New  Mexico  located  south  of 
1-40.  I 

Oregon  '    - 

Southwest  Zone:  Douglas,  Coos, 
Curry,  Josephine,  and  Jackson  Counties. 

Northwest  Special  Permit  Zone:  That 
portion  of  western  Oregon  west  and 
north  of  a  line  running  south  from  the 


Coliunbia  River  in  Portland  along  1-5  to 
OR  22  at  Salem;  then  east  on  OR  22  to 
the  Stayton  Cutoff;  then  south  on  the 
Stayton  Cutoff  to  Stayton  and  due  south 
to  the  Santiam  River;  then  west  along 
the  north  shore  of  the  Santiam  River  to 
1-5;  then  south  on  1-5  to  OR  126  at 
Eugene;  then  west  on  OR  126  to 
Greenhill  Road;  then  south  on  Greenhill 
Road  to  Crow  Road;  then  west  on  Crow 
Road  to  Territorial  Hwy;  then  west  on 
Territorial  Hwy  to  OR  126;  then  west  on 
OR  126  to  OR  36;  then  north  on  OR  36 
to  Forest  Road  5070  at  Brickerville;  then 
west  and  south  on  Forest  Road  5070  to 
OR  126;  then  west  on  OR  126  to 
Milepost  19,  north  to  the  intersection  of 
the  Benton  and  Lincoln  County  line, 
north  along  the  western  boimdary  of 
Benton  and  Polk  coimties  to  the 
southern  boundary  of  Tillamook 
Coimty,  west  along  the  Tillamook 
County  boundary  to  the  Pacific  Coast. 

Northwest  Zone:  Those  portions  of 
Clackamas,  Lane,  Linn,  Marion, 
Multnomah,  and  Washington  Counties 
outside  of  the  Northwest  Special  Permit 
Zone  and  all  of  Lincoln  County. 

Closed  Zone:  Those  portions  of  Coos 
and  Curry  Counties  south  of  Bandon 
and  west  of  U.S.  101  and  all  of 
Tilamook  and  Lincoln  Counties. 

Eastern  Zone:  Hood  River,  Wasco, 
Sherman,  Gilliam,  Morrow.  Umatilla, 
Deschutes,  Jefferson,  Crook,  Wheeler, 
Grant,  Baker,  Union,  and  Wallowa 
Counties. 

Harney,  Klamath,  Lake,  and  Malheur 
County  Zone:  All  of  Harney,  Klamath. 
Lake,  and  Malheur  Counties. 

Utah 

Washington  County  Zone:  AH  of 
Washington  County. 

Remainder-of-the-State  Zone:  The 
remainder  of  Utah. 

Washington 

Area  1 :  Skagit,  Island,  and  Snohomish 
Counties. 

Area  2A  {SW  Quota  Zone):  Clark 
County,  except  portions  south  of  the 
Washougal  River;  Cowlitz,  and 
Wahkiakum  counties. 

Area  2B  (SW  Quota  Zone):  Pacific  and 
Grays  Harbor  counties. 

Area  3:  All  areas  west  of  the  Pacific 
Crest  Trail  and  west  of  the  Big  White 
Salmon  River  which  are  not  included  in 
Areas  1,  2Aand2B. 

Area  4:  Adams,  Benton,  Chelan, 
Douglas.  Franklin,  Grant.  Kittitas. 
Lincoln,  Okanogan,  Spokane,  and  Walla 
Walla  Counties. 


Area  5:  All  areas  east  of  the  Pacific 
Crest  Trail  and  east  of  the  Big  White 
Salmon  River  which  are  not  included  in 
Area  4.  ^ 

Wyoming  (Pacific  Flyway  Portion) " 

See  State  Regulations. 

Bear  River  Area:  That  portion  of 
Lincoln  County  described  in  State 
regulations. 

Salt  River  Area:  That  portion  of 
Lincoln  County  described  in  State 
regulations. 

Eden-Farson  Area:  Those  portions  of 
Sweetwater  and  Sublette  Counties 
described  in  State  regulations. 

Swans 

Central  Flyway 

South  Dakota 

Aurora.  Beadle,  Brookings.  Brown. 
Brule,  Buffalo.  Campbell.  Clark, 
Codington,  Davison,  Deuel,  Day, 
Edmunds.  Faulk.  Grant.  Hamlin.  Hand, 
Hanson,  Hughes,  Hyde,  Jerauld. 
Kingsbury,  Lake,  Marshall,  McCook, 
McPherson.  Miner.  Minnehaha,  Moody. 
Potter,  Roberts,  Sanborn,  Spink.  Sully, 
and  Walworth  Counties. 

Pacific  Flyway 

Montana  (Pacific  Flyway  Portion) 

Open  Area:  Cascade.  Chouteau,  Hill, 
Liberty,  and  Toole  Counties  and  those 
portions  of  Pondera  and  Teton  Counties 
lying  east  of  U.S.  287-89. 

Nevada 

Open  Area:  Churchill.  Lyon,  and 
Pershing  Counties. 

Utah 

Open  Area:  Those  portions  of  Box 
Elder,  Weber,  Davis.  Salt  Lake,  and 
Toole  Counties  lying  west  of  1-15.  north 
of  1-80  and  south  of  a  line  beginning 
frtjm  the  Forest  Street  exit  to  the  Bear 
River  National  Wildlife  Refuge 
boundary,  then  north  and  west  along  the 
Bear  River  National  Wildlife  Refuge 
boundary  to  the  farthest  west  boimdary 
of  the  Refuge,  then  west  along  a  line  to 
Promontory  Road,  then  north  on 
Promontory  Road  to  the  intersection  of    . 
SR  83,  then  north  on  SR  83  to  1-84,  then 
north  and  west  on  1-84  to  State  Hwy  30, 
then  west  on  State  Hwy  30  to  the 
Nevada-Utah  state  line,  then  south  on 
the  Nevada-Utah  state  line  to  1-80. 
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REMINDERS 

The  items  in  this  fist  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
lnclusior\  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  SEPTEMBER  19, 
2002 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  planning  purposes; 
designation  of  areas: 
California:  correction; 
published  9-19-02  ' 
Pesticides:  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Diflubenzuron;  published  9- 
19-02 
INTERIOR  DEPARTMENT 
Rsh  and  Wildlife  Service 
Endangered  and  threatened 
species: 
Critical  habitat 
designations — 
Newcomb's  snail: 
published  8-20-02 
Migratory  bird  hunting: 
Seasons,  limits,  and 
shooting  hours; 
establishment,  etc.; 
published  9-19-02 

JUSTICE  DEPARTMENT 

Organization,  functions,  and 

autfiority  delegations: 
^Crug  Enforcement 
^^  Administration  and 

Federal  Bureau  of 

Investigation:  published  9- 

19-02 

MERIT  SYSTEMS 
PROTECTION  BOARD 

Practice  and  procedure: 
Case  suspension 
procedures;  published  9- 
19-02 

STATE  DEPARTMENT 

International  Traffic  in  Arms 
regulations: 
U.S.  Munitions  List; 

amendments;  published  9- 
,  19-02 

TRANSPORfATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Boeing:  published  8-15-02 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 


Nonconforming  vehicles; 
importation  eligibility 
determinations;  list; 
published  9-19-02 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Cotton;  futures  contracts  spot 
price  quotations;  comments 
due  by  9-23-02;  published 
7-23-02  [FR  02-18255] 
Oranges,  grapefuit,  tangerines, 
and  tangelos  grown  in — 
Florida;  comments  due  by 
9-23-02;  published  7-23- 
02  (FR  02-18571] 
Potatoes  (Irish)  grown  in — 
Colorado;  comments  due  by 
9-26-02;  published  9-11- 
02  [FR  02-23034] 
Potatoes  (Irish)  grown  in 
Idaho  and  Oregon,  and 
imported;  comments  due  by 
9-23-02;  published  7-23-02 
[FR  02-18572] 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  HeaKh 
inspection  Service 

Uvestock  and  poultry  disease 

control: 

Cattle  and  other  property 
disposed  of  because  of 
t)ovine  tuberculosis; 
indemnification;  comments 
due  by  9-24-02;  published 
7-26-02  [FR  02-18701] 

AGRICULTURE 
DEPARTMENT 
Commodity  Credit 
Corporation 

Loan  and  purchase  programs: 
Agricultural  Management 
Assistance  Program; 
comments  due  by  9-27- 
02;  published  8-28-02  [FR 
02-21835] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Endangered  and  threatened 
species: 
Critical  habitat 
designations — 
Gulf  sturgeon;  comments 
due  by  9-23-02; 
published  6-6-02  [FR 
02-13620] 
Fishery  conservation  and 
management: 

Caribbean,  Gulf  of  Mexico, 
and  South  Atlantic 
fisheries — 

South  Atlantic  shrimp; 
comments  due  by  9-23- 


02;  published  7-25-02 
[FR  02-18857] 

Norttieastem  United  States 
fisheries — 
Atlantic  hagfish; 

comments  due  by  9-27- 

02;  published  8-28-02 

[FR  02-21984] 
Mid-Atlantic  and  New 

England  Fishery 

Management  Councils; 

meetings;  comments 

due  by  9-27-02; 

published  8-23-02  [FR 

02-21589] 
West  Coast  States  and 
Westem  Pacific 
fisheries — 
West  Coast  salmon; 

comments  due  by  9-25- 

02;  published  9-10-02 

[FR  02-22922] 

Intemational  fisheries 
regulations: 
Pacific  halibut — 
Subsistence  fishing; 
comments  due  by  9-25- 
02;  published  8-26-02 
[FR  02-21456] 

ENERGY  DEPARTMENT 

Federal  Energy  Regulatory 

Commission 

Natural  Gas  Policy  Act: 

Natural  gas  pipeline 
negotiated  rate  policies 
and  practices;  notice  of 
inquiry;  comments  due  by 
9-25-02;  published  7-25- 
02  [FR  02-18782] 

Natural  gas  pipeline 
negotiated  rate  policies 
and  practices;  comments 
due  by  9-25-02;  published 
8-22-02  [FR  02-21272] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 
New  Jersey;  comments  due 

by  9-23-02;  published  8- 

23-02  [FR  02-21283] 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Arizona:  comments  due  by 

9-25-02;  published  8-26- 

02  [FR  02-21558] 
Califomia;  comments  due  by 

9-23-02;  published  8-22- 

02  [FR  02-21435] 

Massachusetts;  comments 
due  by  9-27-02;  published 
8-28-02  [FR  02-21940] 

Missouri;  comments  due  by 
9-26-02;  published  8-27- 
02  [FR  02-21659] 


Montana;  comments  due  by 
9-27-02;  published  8-28- 
02  [FR  02-21944] 
Air  quality  planning  purposes; 
designation  of  areas: 
Califomia;  comments  due  by 
9-23-02;  published  8-23- 
02  [FR  02-21560] 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  priorities  list 
update;  comments  due 
by  9-23-02;  published 
8-23-02  [FR  02-21553] 
National  priorities  list 
update;  comments  due 
by  9-27-02;  published 
8-28-02  [FR  02-22080] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations;  table  of 

assignments: 

Califomia;  comments  due  by 
9-23-02;  published  8-14- 
02  [FR  02-20598] 

South  Carolina;  comments 
due  by  9-23-02;  published 
8-14-02  IFR  02-20595] 

Various  States;  comments 
due  by  9-23-02;  published 
8-14-02  [FR  02-20594] 

FEDERAL  ELECTION 
COMMISSION 

Federal  Election  Campaign 

Act: 

Disclaimers,  fraudulent 
solicitation,  civil  penalties, 
and  personal  use  of 
campaign  funds; 
comments  due  by  9-27- 
02;  published  8-29-02  [FR 
02-21893] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Medicare  & 
Medicaid  Services 

Health  care  access: 
Group  health  insurance 
maricet  requirements;  non- 
Federal  governmental 
plans;  exemption 
elections;  comments  due 
by  9-24-02;  published  7- 
26-02  [FR  02-17621] 

Medicare: 
Cost  reports;  electronic 
submission;  comments 
due  by  9-24-02;  published 
7-26-02  [FR  02-18982] 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Mortgage  and  loan  insurance 

programs: 

Appraiser  Watch  Initiative; 
comments  due  by  9-23- 
02;  published  7-23-02  [FR 
02-18672] 


Federal  Register /Vol.  67,  No.  182 /Thursday,  September  19,  2002 /Reader  Aids 


HOUSING  AND  URBAN 

DEVELOPIMENT 

OEPARTMENT 

Fedaral  Housing  Entarprtse 

Oversight  Office 

Risk-t>ased  capital: 
Corrections  artd  technical 
amendments;  comments 
due  t>y  9-23-02;  put>tistied 
9-12-02  [FR  02-23078] 

INTERIOR  DEPARTMENT 
nsh  and  WIMIife  Service 

Endangered  and  threatened 
species: 
Critical  habitat 
designations — 
Gulf  sturgeon;  comn)ents 
due  by  9-23-02; 
published  6-6-02  [FR 
02-13620] 
INTERIOR  DEPARTMENT 
Surface  Mining  Reciamation 
and  Enforcement  Office 
Permanent  program  and 
abartdoned  mine  land 
reclamation  plan 
submissions:  « 

Mississippi;  comments  due 
by  9-23-02;  published  9-6- 
02  [FR  02-22690] 

JUSTICE  DEPARTMENT 
Prisons  BurwMJ 

Inmate  control,  custody,  care, 

etc.: 

District  of  Columbia; 
educational  good  time 
credit;  comments  due  by 
9-23-02;  published  7-24- 
02  [FR  02-18625] 

UBRARY  OF  COtlGRESS 
Copyright  Office,  Library  of 
Congress 

Copyright  office  and 

procedures: 

Sound  recordings;  public 
performance;  service 
definition;  comnrwnts  due 
by  9-24-02;  published  9- 
17-02  [FR  02-23731] 

POSTAL  SERVICE 

Domestic  Mail  Manual: 
Standard  mail  and 
periodicals  letter-size  and 
flat-size  mail;  simplified 
address  format;  comments 
due  by  9-23-02;  published 
8-22-02  [FR  02-21461] 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Investment  advisers: 
Custody  of  funds  or 
securities  of  clients; 
comments  due  by  9-25- 
02;  published  7-25-02  [FR 
02-18698] 

Securities: 
Regulation  analyst 
certification;  comments 
due  by  9-23-02;  put>lished 
8-8-02  [FR  02-20031] 


TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 
Chesapeake  Bay,  VA;  port 

access  routes  study; 

comments  due  by  9-24- 

02;  published  7-26-02  [FR 

02-18914] 
Jacksonville  Captain  of  Port 

zone,  FL;  security  zones; 

comments  due  t>y  9-27- 

02;  published  8-28-02  [FR 

02-21919] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Barry  Aviation,  LLC; 

comments  due  by  9-27- 

02;  published  8-16-02  [FR 

02-20400} 
Bell;  comments  due  by  9- 

23-02:  published  8-22-02 

[FR  02-21357] 
Boeing;  comments  due  by 

9-23-02;  published  8-9-Oi 

[FR  02-20132] 
Dassault;  comments  due  t>y 

9-23-02;  published  8-23- 

02  [FR  02-21507] 
Empresa  Brasileira  de 

AeroTMutica  S.A. 

(EMBRAER);  comments 

due  by  9-23-02;  published 

7-24-02  [FR  02-18028] 
Honeywell;  comments  due 

by  9-23-02;  published  7- 

25-02  [FR  02-18816] 
McDonnell  Douglas; 

comments  due  by  9-23- 

02;  published  8-29-02  [FR 

02-22003] 
Pilatus  Britten-Norman  Ltd.; 

comments  due  by  9-27- 

02;  published  6-22-02  [FR 

02-21356] 
Class  D  airspace;  comments 
due  by  9-26-02;  published 
8-27-02  [FR  02-21786] 

TRANSPORTATION 
DEPARTMENT 
Federal  Highway 
Administration 

Engineering  and  traffic 
operations: 

Truck  size  and  weight — 
Commercial  vehicle  width 
exclusive  devices; 
comments  due  by  9-27- 
02;  published  7-29-02 
[FR  02-19029] 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 

Accelerator  control  systems; 
comments  due  by  9-23- 


02;  published  7-23-02  [FR 
02-18477] 

Correction;  comnrwnts  due 
by  9-23-02;  published 
8-9-02  [FR  C2-18477] 
Vehicie  safety  rulemaking 
priorities  (2002-2005); 
comments  due  by  9-23- 
P2;  published  7-25-02  [FR 
02-18760] 
TRANSPORTATION 
DEPARTMENT 
fleiearch  and  Special 
Programs  Administration 
Pipeline  safety: 
Hazardous  liquid 
transportatiorv— 
Hazardous  Ik^kj  pipeline 
operator  annual  report 
form;  comnr)ents  due  by 
9-24-02;  published  7-26- 
02  [FR  02-18908] 
TREASURY  DEPARTMENT 
Alcohol,  Tobacco  and 
Flraarms  Bursau 
Akx)hol;  viticultural  area 
desigrtations: 

Papay  Valley,  Yolo  County, 
CA;  comnrwnts  due  by  9- 
23-02;  published  7-25-02 
[FR  02-18554] 
Akx)holk:  beverages: 
Malt  beverages;  labeling 
and  advertisir^g; 
comments  due  t)y  9-25- 
02;  published  8-22-02  [FR 
02-21455) 
TREASURY  DEPARTMENT 
Customs  Service 
Air  commerce: 
Security  areas  at  airports; 
employee  access; 
comnwnts  due  by  9-27- 
02;  published  7-29-02  [FR 
02-19055] 
Drawback: 
Manufacturing  substitution 
drawtMCk;  duty 
apportionment;  comments 
due  by  9-23-02;  published 
7-24-02  [FR  02-18609] 
Foreign  trade  zones: 
Expanded  weekly  entry 
procedure;  revisions; 
comments  due  by  9-23- 
02;  published  7-25-02  [FR 
02-18665] 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Estate  and  gift  taxes: 
Right  to  recover  gift  tax  and 
.  tax  consequences; 
'  comments  due  by  9-24- 
02;  published  7-22-02  [FR 
02-18184] 
Income  taxes: 
Guaranteed  annuity  and 
lead  unitrust  interests; 
definition;  comments  due 
by  9-25-02;  published  7- 
23-02  [FR  02-18185] 


UST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
publk:  bills  from  the  current 
sesskMi  of  Congress  whk:h 
have  become  Federal  laws.  It 
may  be  used  in  coniunctkxi 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641,  This  list  is  also 
available  online  at  http:// 
www.nam.gov/fedreg/ 
ptowcurr.hM. 

The  text  of  laws  is  not 
published  in  the  Federal 
Hegiater  but  may  be  ordered 
in  "slip  law"  (tndividual 
pamphlet)  form  from  ttie 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Offne,  Washington.  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  t>e  made 
availat>le  on  the  Internet  from 
GPO  Access  at  http:// 
www.acxxss.gpo.gov/nam/ 
nam005.html.  Some  laws  may 
not  yet  be  available. 

H.R.  22a/P.L  107-211 

To  amend  the  Clear  Creek 
Courrty,  CokKado,  PubHc 
Lands  Transfer  Act  of  1993  to 
provkle  additkxtal  time  for 
Clear  Creek  County  to 
dispose  of  certain  lands 
transferred  to  the  county 
under  the  Act  (Aug.  21.  2002; 
116  Stat.  1050) 
H.R.  SOa^.L.  107-212 
Guam  Foreign  Investment 
Equity  Act  (Aug.  21.  2002; 
116  Stat.  1051) 
H.R.  001/P.L.  107-213 
To  redesignate  certain  lands 
within  the  Craters  of  the  Moon 
Natkxwl  Monun^ent,  and  for 
other  purposes.  (Aug.  21, 
2002;  116  Stat.  1052) 
H.R.  1384/P.L.  107-214 
Long  Walk  NatkxMl  Histork: 
Trail  Study  Act  (Aug.  21. 
2002;  116  Stat.  1053) 

H.R.  1456/P.L  107-215 
Booker  T.  Washington 
Nattonal  Monument  Boundary 
Adjustment  Act  of  2002  (Aug. 
21,  2002;  116  Stat.  1054) 
H.R.  1576/P.L  107-216 
James  Peak  Wiklemess  and 
Protection  Area  Act  (Aug.  21, 
2002;  116  Stat.  1055) 
H.R.  2068/P.L  107-217 
To  revise,  codify,  and  enact 
without  substantive  change 
certain  general  and  permanent 
laws,  related  to  put>lk: 
buildings,  property,  ar>d  works, 
as  title  40,  United  States 
Code,  "Put>lk:  Buildings. 
Property,  and  Works".  (Aug. - 
21,  2002;  116  Stat.  1062) 


VI 
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H.R.  2234/P.L.  107-218 

Tumacacori  National  Historical 
Park  Boundary  Revision  Act  of 
2002  (Aug.  21,  2002;  116 
Stat.  1328) 

H.R.  2440/P.L.  107-219 
To  rename  Wolf  Trap  Farni 
Park  as  "Wolf  Trap  National 
Park  for  the  Performing  Arts", 
and  for  other  purposes.  (Aug. 
21,  2002;  116  Stat.  1330) 
H.R.  2441/P.L.  107-220 
To  amend  the  Public  Health 
Sen/ice  Act  to  redesignate  a 
facility  as  the  National 
Hansen's  Disease  Programs 


Center,  and  for  other 
purposes.  (Aug.  21,  2002;  116 
Stat.  1332) 

H.R.  2643/P.L.  107-221 
Fort  Clatsop  National 
Memorial  Expansion  Act  of 
2002  (Aug.  21,  2002;  116 
Stat.  1333) 

H.R.  3343/P.L  107-222 
To  amend  title  X  of  the 
Energy  Policy  Act  of  1992, 
and  for  other  purposes.  (Aug. 
21,  2002;  116  Stat.  1336) 
H.R.  3380/P.L.  107-223 
23  To  authorize  the  Secretary 
of  the  Interior  to  issue  right-of- 


way  pennits  for  natural  gas 
pipelines  within  the  t>oundary 
of  Great  Smoky  Mountains 
National  Pari<.  (Aug.  21,  2002; 
116  Stat.  1338) 
Last  List  August  12,  2002 
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Presidential  Documents 


Title  3— 

The  President 


Proclamation  7594  of  September  16,  2002 
Citizenship  Day  and  Constitution  Week,  2002 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

We  the  people  of  the  United  States,  in  order  to  form  a  more  perfect 
Union,  establish  Justice,  insure  domestic  Tranquility,  provide  for  the  com- 
mon defense,  promote  the  general  Welfare,  and  secure  the  Blessings  of 
Liberty  to  ourselves  and  our  Posterity,  do  ordain  and  establish  this  Constitu- 
tion for  the  United  States  of  America. 

With  these  words,  written  more  than  200  years  ago,  our  Forefathers  laid 
the  foiindations  for  a  great  Nation,  adopting  a  Constitution  that  has  since 
proven  to  be  an  enduring  and  true  guide  for  American  government.  The 
Constitution's  powerful  framework  for  establishing  and  preserving  liberty, 
justice,  and  opportunity  has  enabled  us  to  prosper  as  a  Nation  and  thrive 
as  a  people  through  more  than  two  centuxies  of  political  change,  social 
transformation,  and  economic  challenge. 

The  Foimders  secured  the  principles  expressed  in  the  Declaration  of  Inde- 
pendence by  establishing  a  government  that  derives  its  power  from  the 
consent  of  the  American  people.  The  government  established  by  the  Constitu- 
tion formed  a  remarkably  resilient  structiure,  balancing  necessary  authority 
with  inherent  freedoms,  national  unity  with  individual  rights,  and  Federal 
interests  with  State  powers.  In  setting  this  foundation,  the  Founders  also 
recognized  the  potential  for  necessary  change.  They  included  a  constitutional 
amendment  process,  which  has  proven  to  be  a  vitally  important  mechanism 
for  achieving  equality  and  fairness  for  all  our  citizens. 

Chir  Constitution  is  sustained  by  Americans  who  daily  defend  the  principles 
of  democracy  and  freedom.  We  understand  that  with  great  privileges  come 
great  responsibilities.  Citizenship  not  only  involves  a  commitment  to  our 
Nation  but  also  to  oui  neighbors  and  those  in  need.  Over  the  past  year, 
we  have  seen  many  outstanding  examples  of  selfless  sacrifice,  courageous 
compassion,  and  true  generosity.  We  remain  committed  to  building  a  cultiuv 
of  service  and  responsibility  that  inspires  citizens  to  reach  out  to  the  needy, 
take  leadership  in  improving  our  communities,  and  participate  fully  in  our 
democratic  process. 

Today,  the  United  States  stands  as  a  beacon  of  democracy  and  tolerance, 
inviting  the  nations  of  the  world  to  pursue  justice,  provide  freedom,  and 
protect  liberty  for  their  people.  As  we  iace  the  challenges  of  a  new  era, 
we  remain  resolved  and  vigilant  in  the  defense  of  life  and  liberty  against 
tyranny  and  terror.  Drawing  strength  and  guidance  from  our  Constitution, 
we  will  work  to  ensure  that  the  blessings  of  American  liberty  endure  and 
extend  for  generations  to  come. 

In  remembrance  of  the  signing  of  the  Constitution  and  in  recognition  of 
the  Americans  who  strive  to  uphold  the  duties  and  responsibilities  of  citizen- 
ship, the  Congress,  by  joint  resolution  of  February  29,  1952  (36  U.S.C. 
106,  as  amended),  designated  September  17  as  "Citizenship  Day,"  and  by 
joint  resolution  of  August  2,  1956  (36  U.S.C.  108,  as  amended),  requested 
that  the  President  proclaim  the  week  beginning  September  17  and  ending 
September  23  of  each  year  as  "Constitution  Week." 
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NOW,  THEREFORE,  I,  GEORGE  W.  BUSH,  President  of  the  United  States 
of  America,  do  hereby  proclaim  September  17,  2002,  as  Citizenship  Day 
and  September  17  through  September  23,  2002,  as  Constitution  Week.  I 
encourage  Federal,  State,  and  local  officials,  as  well  as  leaders  of  civic, 
social,  and  educational  organizations,  to  conduct  ceremonies  and  programs 
that  celebrate  ouir  Constitution  and  reaffirm  our  commitment  as  citizens 
of  our  great  Nation. 

EM  WITNESS  WHEREOF,  I  have  hereimto  set  my  hand  this  sixteenth  day 
of  September,  in  the  year  of  our  Lord  two  thousand  two,  and  of  the  hidepend- 
ence  of  the  United  States  of  America  the  two  hundred  and  twenty-seventh. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  nK>st  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  tfie  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 

7  CFR  Part  2 

Delegations  of  Authority  By  the 
Secretary  of  Agriculture  and  General 
Officere  of  the  Department 

agency:  Office  of  the  Secretary,  USDA. 
action:  Final  rule. 

SUMMARY:  The  "Service  First"  initiative 
is  an  agency-wide  joint  pilot  pregram 
between  the  Forest  Service  and  the 
Bureau  of  Land  Management  (BLM)  of 
the  U.S.  Department  of  the  Interior  to 
promote  customer  service  and  efficiency 
in  the  management  of  public  lands  and 
National  Forest  System  lands.  This  final 
rule  delegates  audiority  from  the 
Secretary  of  Agricultiu*  to  the  Under 
Secretary  for  Nattual  Resoiut:es  and 
Environment  to  enter  into  pilot  projects 
with  BLM  and,  where  appropriate,  to 
delegate  to  BLM  employees  the 
authority  to  perform  Forest  Service 
duties.  This  rule  also  further  delegates 
this  authority  from  the  Under  Secretary 
for  NaturalResources  and  Environment 
to  the  Chief  of  the  Forest  Service. 
EFFECTIVE  DATE:  This  rule  is  effective 
September  20,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Bill 
Delaney,  Office  of  Communication, 
Forest  Service,  (202)  205-0974. 
SUPPLEMENTARY  INFORMATION:  Section 
331  of  the  fiscal  year  1998  Department 
of  the  Interior  and  Related  Agencies 
Appropriations  Act  {Pub.  L.  105-83; 
November  14, 1997)  and  Section  330  of 
the  fiscal  year  2001  Department  of  the '^ 
Interior  and  Related  Agencies 
Appropriations  Act  (Pub.  L.  106-291: 
October  11,  2000)  authorize  the 
Secretaries  of  Agriculture  and  the 
Interior  to  make  reciprocal  delegations 
of  their  respective  authorities, 
responsibilities,  and  duties  in  support  of 
the  "Service  First"  initiative  to  promote 


customer  service  and  efficiency  in  the 
management  of  public  lands  and 
National  Forest  System  lands. 

In  the  initial  implementation  of  the 
"Service  First"  initiative,  the  Secretary 
of  Agriculttue  delegated  authority  to 
establish  "Service  First"  pilots  and  to 
make  reciprocal  delegations  to  Bureau 
of  Land  Management  (BLM)  officials  to 
the  Chief  of  the  Forest  Service  through 
Secretary's  Memorandums,  which  are 
part  of  USDA's  internal  directive 
system.  Further  delegations  bom  the 
Chief  to  lower-level  Forest  Service 
officials,  as  necessary  to  carry  out  the 
goals  of  joint  pilot  projects,  were  made 
through  Interim  Directive  No.  1230- 
2001-1  to  Chapter  1230 — Delegations  of 
Authority  and  Responsibility,  of  the 
Forest  Service  Manual  (36  CFR  200.4). 

Congress  has  now  authorized 
establishment  of  pilot  projects  across 
the  agency  through  fiscal  year  2005 
(Pub.  L.  106-291).  Accordingly,  it  is 
more  efficient  to  provide  for  a 
continuing  delegation  of  authority  to  the 
Chief  through  issuance  of  a  rule  to  Title 
7,  Code  of  Federal  Regulations,  Part  2 — 
Delegations  of  Authority  by  the 
Secretary  of  Agricultiire  and  General 
Officers  of  the  Department.  Therefore, 
this  final  rule  amends  7  CFR  2.20  and 
2.60  to  delegate  authority  from  the 
Secretary  of  Agriculture  to  the  Under 
Secretary  for  Natiual  Resources  and 
Environment  and  to  further  delegate 
authority  to  the  Chief  of  the  Forest     •' 
Service  to  enter  into  pilot  projects  with 
BLM  and  to  delegate  to  BL^  employees 
the  autliority  to  perform  FS  duties. 
Should  Congress  extend  the  pilot 
project  authority  beyond  September  30, 
2005,  make  the  Service  First  authority  a 
continuing  authority,  or  decide  not  to 
renew  the  authority,  the  Department 
will  revise  7  CFR  2.20  and  2.60  as 
needed  to  conform  to  futiue  legislative 
action. 

This  rule  relates  solely  to  internal 
agency  management.  Therefore, 
pursuant  to  5  U.S.C  553,  notice  of  a 
proposed  rulemaking  and  opportunity 
to  comment  are  not  required.  For  this 
same  reason,  this  rule  is  also  exempt 
&t)m  the  provisions  of  Executive  Order 
No.  12866  on  Federal  Regulations  and 
Executive  Order  No.  12988  on  Civil 
Justice  Reform.  In  addition,  this  action 
is  not  a  rule  as  defined  by  the 
Regulatory  Flexibility  Act.  5  U.S.C.  601, 
et  seq.  and,  thus,  is  exempt  from  the 
provisions  of  that  Act.  Accordingly,  as 


authorized  by  section  808  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  Public  Law  104- 
121,  this  rule  may  be  made  effective 
immediately  upon  publication  in  the 
Federal  Register. 

List  of  Subjects  in  7  CFR  Part  2 

Authority  delegations  (Government 
agencies). 

Therefore,  for  the  reasons  set  forth  in 
the  preamble,  part  2  of  title  7  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  2— DELEGATIONS  OF 
AUTHORITY  BY  THE  SECRETARY  OF 
AGRICULTURE  AND  GENERAL 
OFFICERS  OF  THE  DEPARTMENT 

1.  The  authority  citation  for  part  2 
continues  to  read: 

Authority:  7  U.S.C.  6912  (a)(1);  5  U.S.C. 
301:  Reorganization  Plan  No.  2  of  1953;  3 
CFR  1949—1953  Comp..  p.  1024. 

Subpart  C— Delegations  Of  Authority  to 
ttte  Deputy  Secretary,  the  Under 
Secretarlee  and  Assistant  Secretaries 

2.  Amend  §  2.20  by  adding  a  new 
paragraph  (a)  (2)  (xxxix)  to  read  as 
follows: 

§2.20    Under  Secretary  for  Natural 
Resources  artd  Environment 

(a)*  *  * 

(2)*  •  * 

(xxxix)  Enter  into  pilot  projects  with 
the  Biueau  of  Land  Management(BLM), 
U.S.  Department  of  the  Interior,  in 
support  of  the  Service  First  initiative  for 
the  purpose  of  promoting  customer 
service  and  efficiency  in  managing 
National  Forest  System  lands  and  public 
lands  and  delegate  to  BLM  employees 
those  Forest  Service  authorities 
necessary  to  carry  out  pilot  projects 
(Public  Law  106-291). 


Sutipart  J— Delegations  of  Authority  t>y 
the  Under  Secretary  for  Natural 
Resources  and  Environment 

3.  Amend  §  2.60  by  adding  a  new 
paragraph  (a)  (48)  to  read  as  follows: 

§2.60    Chief,  Forest  Service. 

(a)*  *  * 

(48)  Enter  into  pilot  projects  with  the 
Bureau  of  Land  Management(BLM),  U.S. 
Department  of  the  Interior,  in  support  of 
the  Service  First  initiative  for  the 
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purpose  of  promoting  customer  service 
and  efficiency  in  managing  National 
Forest  System  lands  and  public  lands 
and  delegate  to  BLM  employees  those 
Forest  Service  authorities  necessary  to 
carry  out  those  pilot  projects  (Pub.  L. 
106-291).  I 

***** 

I}ated:  September  10,  2002. 
For  Subpart  C: 

Ann  M.  Veneman, 

Secretary  of  Agriculture. 

Dated:  August  30,  2002. 

For  Subpart  J: 
Mark  Rey, 

Under  Secretary  for  Natural  tiesources  and 
Environment. 
[FR  Doc.  02-23857  Filed  9-19-02;  8:45  am] 

BiLUNG  CODE  3410-11-P 

DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service  j 

9  CFR  Part  94 
[Docket  No.  02-089-1] 

Change  In  Disease  Status  of  Denmark 
Because  of  Exotic  Newcastle  Disease 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  hiterim  rule  and  request  for 
comments. 

SUMMARY:  We  are  amending  the 
regulations  by  removing  Denmark  from 
the  list  of  regions  considered  free  of 
exotic  Newcastle  disease.  We  are  taking 
this  action  because  Denmark  has 
confirmed  an  outbreak  of  exotic 
Newcastle  disease.  This  action  restricts 
the  importation  of  poultry  carcasses, 
parts  or  products  of  poultry  carcasses, 
and  eggs  (other  than  hatching  eggs]  of 
poultry,  game  birds,  or  other  birds  bom 
Denmark.  This  action  is  necessary  to 
help  prevent  the  introduction  of  exotic 
Newcastle  disease  into  the  United 
States. 

DATES:  This  rule  is  effective 
retroactively  to  July  16,  2002.  We  will 
consider  all  comments  that  we  receive 
on  or  before  November  19,  2002. 
ADDRESSES:  You  may  submit  comments 
by  postal  mail/commercial  delivery  or 
by  e-mail.  If  you  use  postal  mail/ 
commercial  delivery,  please  send  four 
copies  of  your  comment  (an  original  and 
three  copies)  to:  Docket  No.  02-089-1, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  Station  3C71,  4700  River 
Road  Unit  118,  Riverdale,  MD  20737- 
1238.  Please  state  that  your  comment 
refers  to  Docket  No.  02-089-1.  If  you 


use  e-mail,  address  your  comment  to 
regulations@aphis.usda.gov.  Your 
comment  must  be  contained  in  the  body 
of  your  message;  do  not  send  attached 
files.  Please  include  your  name  and 
address  in  your  message  and  "Docket 
No.  02-089-1"  on  the  subject  line. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue 
SW.,  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  relrted 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www.aphis.  usda.gov/ppd/md/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Gary  Colgrove,  Chief  Staff  Veterinarian, 
Sanitary  Trade  Issues  Team,  National 
Center  for  Import  and  Export,  VS, 
APHIS,  4700  River  Road  Unit  38, 
Riverdale,  MD  20737-1231;  (301)  734- 
4356. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  9  CFR  part  94 
(referred  to  below  as  the  regulations) 
govern  the  importation  of  specified 
animals  and  animal  products  into  the 
United  States  in  order  to  prevent  the 
introduction  of  various  animal  diseases. 
The  regulations  in  §  94.6  govern,  among 
other  things,  the  importation  of  poultry 
carcasses,  parts  or  products  of  poultry 
carcasses,  and  eggs  (other  than  hatching 
eggs)  of  poultry,  game  birds,  or  other 
birds  from  regions  where  exotic 
Newcastle  disease  (END)  is  considered 
to  exist.  END  is  considered  to  exist  in 
all  regions  not  listed  in  §  94.6(a)(2). 

END  is  a  contagious  and  fatal  viral 
disease  affecting  all  species  of  birds. 
Previously  known  as  velogenic 
viscerotropic  Newcastle  disease,  END  is 
considered  one  of  the  most  infectious 
diseases  of  poultry  in  the  world.  The 
disease  is  so  virulent  that  some  birds  die 
without  exhibiting  any  symptoms,  and  a 
death  rate  of  nearly  100  percent  can 
occur  in  tuivaccinated  flocks.  END  can 
also  infect  and  kill  vaccinated  poultry. 

The  disease  is  spread  primarily 
through  direct  contact  between  healthy 
birds  and  the  bodily  discharges, 
including  droppings  and  secretions 
from  the  nose,  mouth,  and  eyes  of 
infected  birds.  END  incubation  ranges 


frt>m  2  to  15  days,  and  infected  birds 
may  present  a  variety  of  respiratory  and 
digestive  symptoms  before  diey  die.  Egg 
production  may  decrease  or  cease 
entirely. 

Under  §  94.6,  poiUtry  carcasses,  and 
parts  and  products  of  poultry  carcasses 
may  be  imported  into  the  United  States 
&t)m  regions  where  END  exists  only  if 
they  have  been  cooked  or  are  consigned 
directly  to  an  approved  establishment  in 
the  United  States.  Eggs  (other  than 
hatching  eggs)  of  poultry,  game  birds,  or 
other  birds  from  regions  where  END 
exists  may  be  imported  into  the  United 
States  only  if:  (1)  They  are  accompanied 
by  a  health  certificate  regarding  the 
flock  of  origin  and  meet  certain  other 
conditions;  (2)  they  are  consigned 
directly  to  an  approved  establishment 
for  breaking  and  pasteurization;  (3)  they 
are  imported  imder  permit  for  scientific, 
educational,  or  research  piuposes;  or  (4) 
they  are  imported  imder  permit  and 
have  been  cooked  or  processed  and  will 
be  handled  in  a  manner  that  prevents 
the  introduction  of  END  into  the  United 
States. 

Further,  poultry  carcasses,  parts  or 
products  of  poultry  carcasses,  and  eggs 
(other  than  hatching  eggs)  of  poultry, 
game  birds,  or  other  birds  that  do  not 
qualify  for  entry  into  the  United  States 
under  one  of  these  conditions  may 
transit  the  United  States  via  air  and  sea 
ports  under  the  conditions  set  out  in 
§  94.15(d). 

On  July  16,  2002,  Denmark  reported  a 
confinned  case  of  END  to  the  Office 
International  des  Epizooties.  Therefore, 
in  order  to  prevent  the  introduction  of 
END  into  the  United  States,  we  are 
amending  §  94.6(a)(2)  by  removing 
Denmark  from  the  list  of  regions 
considered  to  be  free  of  END.  This 
action  restricts  the  importation  of 
poultry  carcasses,  parts  or  products  of 
poultry  carcasses,  and  eggs  (other  than 
hatching  eggs)  of  poultry,  game  birds,  or 
other  birds  from  Denmark.  We  are 
making  this  amendment  effective 
retroactively  to  July  16,  2002,  which  is 
the  date  that  END  was  confirmed  in  that 
region. 

Although  we  are  removing  Denmark 
from  the  list  of  regions  considered  bee 
'  of  END,  we  recognize  that  Denmark 
immediately  responded  to  the  outbreak 
of  END  by  imposing  restrictions  on  the 
movement  of  poultry  and  poultry 
products  within  its  borders  and 
initiating  measures  to  eradicate  the 
disease.  At  this  time,  it  appears  that  the 
outbreak  is  well-controlled.  Considering 
Denmark's  efficient  response  to  the 
outbreak,  we  intend  to  reassess  their 
END  status  at  a  future  date.  During  the 
reassessment,  we  will  consider  all 
comments  we  receive  on  this  interim 
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rule,  and  the  future  assessment  will 
determine  whether  it  is  necessary  to 
continue  to  restrict  the  importation  of 
poultry  and  poidtry  products  bt>m 
Denmark,  whether  we  can  restore 
Denmark  to  the  list  of  regions 
considered  free  of  END,  or  whether  we 
can  restore  portions  of  Denmark  as  free 
of  END. 

Emergency  Action 

This  rulemaking  is  necessary  on  an 
emergency  basis  to  prevent  the 
introduction  of  END  into  the  United 
States.  Under  these  circumstances,  the 
Administrator  has  determined  that  prior 
notice  and  opportvmity  for  public 
comment  are  contrary  to  the  public 
interest  and  that  there  is  good  cause 
under  5  U.S.C.  553  for  making  this  rule 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 

We  will  consider  comments  we 
receive  during  the  comment  period  for 
this  interim  rule  (see  DATES  above). 
After  the  comment  period  closes,  we 
will  publish  another  document  in  the 
Federal  Register.  The  document  will 
include  a  discussion  of  any  comments 
we  receive  and  any  amendments  we  are 
making  to  the  nde. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  under  Executive 
Order  12866. 

We  are  amending  the  regulations  by 
removing  Denmark  from  the  list  of 
regions  considered  free  of  END.  We  are 
taking  this  action  because  Denmark  has 
confinned  an  outbreak  of  END.  This 
action  restricts  the  importation  of 
poultry  carcasses,  parts  or  products  of 
poultry  carcasses,  and  eggs  (other  than 
hatching  eggs)  of  poultry,  game  birds,  or 
other  buds  from  Denmark.  This  action 
is  necessary  to  help  prevent  the 
introduction  of  EM)  into  the  United 
States. 

The  Regulatory  Flexibility  Act 
requires  that  agencies  consider  the 
economic  effects  of  their  rules  on  small 
entities.  Given  that  the  U.S.  does  not 
currently  import  any  poultry  or  poultry 
products  from  Denmark,  we  anticipate 
no  U.S.  entities,  large  or  small,  will 
experience  any  economic  effects  as  a 
result  of  this  rule. 

Under  these  circiunstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  and  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities. 


Executive  Order  12988 

This  rule  has  been  reviewed  imder 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has 
retroactive  effiect  to  July  16,  2002;  and 
(3)  does  not  require  administrative 
proceedings  before  parties  may  file  suit 
in  court  challenging  this  nUe. 

Paperwork  Reduction  Act 

This  interim  rule  contains  no 
information  collection  or  recordkeeping 
requirements  imder  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  9  CFR  Part  94 

Animal  diseases.  Imports,  Livestodc, 
Meat  and  meat  products.  Milk,  Poultry 
and  poultry  products.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  we  are  amending  9  CFR 
part  94  as  follows: 

PART  94— RINDERPEST,  FOOT-AND- 
MOUTH  DISEASE,  FOWL  PEST  (FOWL 
PLAGUE),  EXOTIC  NEWCASTLE 
DISEASE,  AFRICAN  SWINE  FEVER, 
HOG  CHOLERA,  AND  BOVINE 
SPONGIFORM  ENCEPHALOPATHY: 
PROHIBITED  AND  RESTRICTED 
IMPORTATIONS 

1.  The  authority  citation  for  part  94 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  450,  7711-7714.  7751. 
7754.  8303,  8306,  8308.  8310,  8311.  and 
8315;  21  U.S.C.  136  and  136a;  31  U.S.C. 
9701;  42  U.S.C.  4331  and  4332;  7  CFR  2.22. 
2.80,  and  371.4. 

194.6    [AnMfNied] 

2.  hi  §94.6,  paragraph  (a)(2)  is 
amended  by  removing  the  word 
"Denmark,". 

Done  in  Washington,  DC,  this  16th  day  of 
September,  2002  . 
Peter  Fernandez, 

Acting  Administrator,  Animal  and  Plant 

Health  Inspection  Service. 

[FR  Doc.  02-23940  Filed  9-19-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Avtatlon  Administration 

14  CFR  Part  39 

[Dodwt  No.  2002-CE-15-AD;  Amendment 
39-12881;  AD  2002-19-01] 

RIN  2120-AA64 

Airwofthlness  Directives;  SOCATA— 
GroufM  AEROSPATIALE  Model  TBM 
700/ 


AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  all  SOCATA— Groupe 
AEROSPATIALE  (Socata)  Model  TBM 
700  airplanes.  This  AD  requires  you  to 
perform  a  test  on  the  flight  control 
system  and  adjust  the  control  roll  stop 
if  jamming  occius  diuing  the  test.  This 
AD  is  the  result  of  mandatory 
continuing  airworthiness  information 
(MCAI)  issued  by  the  airworthiness 
authority  for  France.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  the  flight  control  wheels  firom 
traveling  beyond  normal  roll  control 
limits,  which  could  result  in  the  control 
wheel  becoming  jammed.  Such  a 
condition  could  lead  to  reduced  or  loss 
of  control  of  the  airplane. 
DATES:  This  AD  becomes  effective  on 
October  29,  2002. 

The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
of  certain  publications  listed  in  the 
regulations  as  of  October  29,  2002. 
ADDRESSES:  You  may  get  the  service 
information  referenced  in  this  AD  from 
SOCATA  Groupe  AEROSPATIALE, 
Customer  Support,  Aerodrome  Tarbes- 
Ossun-Lourdes.  BP  930— F65009  Tarbes 
Cedex,  France;  telephone:  Oil  33  5  62 
41  73  00;  facsimile:  Oil  33  5  62  41  76 
54;  or  the  Product  Support  Manager, 
SOCATA— Groupe  AEROSPATL\LE. 
North  Perry  Airport,  7501  Pembroke 
Road,  Pembroke  Pines,  Florida  33023; 
telephone:  (954)  893-1400;  facsimile: 
(954)  964-4141.  You  may  view  this 
information  at  the  Federal  Aviation 
Administration  (FAA),  Central  Region. 
Office  of  the  Regional  Coimsel, 
Attention:  Rules  Docket  No.  2002-CE- 
15-AD,  901  Locust,  Room  506,  Kansas 
City,  Missouri  64106;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Karl 
Schletzbaum,  Aerospace  Engineer,  FAA, 
Small  Airplane  Directorate,  901  Locust, 
Room  301,  Kansas  City.  Missouri  64106; 
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telephone:  (816)  329-4146;  facsimile: 
(816) 329-4090. 
SUPPLEMENTARY  INFORMATION: 

Discussion  I 

What  Events  Have  Caused  This  AD? 

The  Direction  Generale  de  1 'Aviation 
Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France, 
recently  notified  FAA  that  an  unsafe 
condition  may  exist  on  all  Socata  Model 
TBM  700  airplanes.  The  DGAC  reports 
that,  during  a  groimd  test  of  the  flight 
control  system  on  one  of  the  affected 
airplanes,  the  pilot  control  wheel 
became  jammed  when  performing  dual 
actions  (e.g.,  full  up  and  full  left) 
because  the  control  wheel  was  tinned 
beyond  normal  roll  control  travel  limits. 
This  was  a  result  of  a  misadjustment  of 
the  roll  control. 

What  Is  the  Potential  Impact  if  FAA 
Took  No  Action? 

If  this  condition  is  not  corrected,  it 
could  result  in  the  flight  control  wheels 
traveling  beyond  normal  roll  control 
limits,  which  could  result  in  the  control 
wheel  becoming  jammed.  This  could 
lead  to  reduced  or  loss  of  control  of  the 
airplane. 

Has  FAA  Taken  Any  Action  to  This 
Point? 

We  issued  a  proposal  to  amend  part 
39  of  the  Federal  Aviation  Regulations 


(14  CFR  part  39)  to  include  an  AD  that 
woiUd  apply  to  all  Socata  Model  TBM 
700  airplanes.  This  proposal  was 
published  in  the  Federal  Register  as  a 
notice  of  proposed  rulemaking  (NPRM) 
on  July  12,  2002  (67  FR  46130).  The 
NPRM  proposed  to  require  you  to 
inspect  the  flight  control  system  to 
determine  if  januning  occurs  and  adjust 
the  roll  control  stop  to  correct  this 
condition. 

What  Are  the  Differences  Between  This 
AD,  the  Service  Information,  and  the 
DGAC  AD? 

The  DGAC  AD  requires  inspection 
and,  if  necessary,  adjustment  prior  to 
further  flight  after  the  effective  date  of 
the  AD.  We  require  that  you  inspect 
and,  if  necessary,  adjust  within  100 
hours  time-in-service  (TIS)  after  the 
effective  date  of  this  AD. 

We  do  not  have  justification  to  require 
this  action  prior  to  further  flight.  We  use 
compliance  times  such  as  this  when  we 
have  identified  an  urgent  safety  of  flight 
situation.  We  believe  that  100  hours  TIS 
will  give  the  owners  or  operators  of  the 
affected  airplanes  enough  time  to  have 
the  actions  required  by  this  AD 
accomplished  without  compromising 
the  safety  of  the  airplanes. 

Was  the  Public  Invited  To  Comment? 

The  FAA  encouraged  interested 
persons  to  participate  in  the  making  of 


this  amendment.  We  did  not  receive  any 
comments  on  the  proposed  rule  or  on 
oiu-  determination  of  the  cost  to  the 
public. 

FAA's  Determination 

What  Is  FAA's  Final  Determination  on 
This  Issue? 

After  careful  review  of  all  available- 
information  related  to  the  subject 
presented  above,  we  have  determined 
that  air  safety  and  the  public  interest 
require  the  adoption  of  the  rule  as 
proposed  except  for  minor  editorial 
corrections.  We  have  determined  that 
these  minor  corrections: 

— ^Provide  the  intent  that  was  proposed 

in  the  NPRM  for  correcting  the  imsafe 

condition;  and 
— Do  not  add  any  additional  burden 

upon  the  public  than  was  already 

proposed  in  the  NPRM. 

Cost  Impact 

How  Many  Airplanes  Does  This  AD 
Impact? 

We  estimate  that  this  AD  affects  133 
airplanes  in  the  U.S.  registry. 

What  Is  the  Cost  Impact  of  This  AD  on 
Owners/Operators  of  the  Affected 
Airplanes? 

We  estimate  the  following  costs  to 
accomplish  the  inspection: 


Labor  cost 

Parts  cost 

Total  cost  per 
airplane 

Total  cost  on 
U.S.  operators 

1  workhour  x  $60  per  hour  -  $60  „ 

None 

$60 

$60x133  = 
$7,980. 

We  estimate  the  following  costs  to  accomplish  any  necessary  modification  that  will  be  required  based  on  the  results  of 
the  inspection.  We  have  no  way  of  determining  the  niunber  of  airplanes  that  may  need  such  modification: 

Latx>rcost 

Parts  cost 

Total  cost  per 
airplane 

3  workhours  x  $60  per  hour  =  $180  

None  

$t60. 

Regulatory  Impact 

Does  This  AD  Impact  Various  Entities? 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 


Does  This  AD  Involve  a  Significant  Rule 
or  Regulatory  Action? 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 


Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regiilations  (14  CFR  part  39)  as  follows: 
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PART  39-nAIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

S  39.13    [AmendMl] 

2.  FAA  amends  §  39.13  by  adding  a 
new  AD  to  read  as  follows: 


2002-19-01    SOCATA— Groupe 

AEROSPATIALE:  Amendment  39- 
12881;  Docket  No.  2002-CE-15-AD. 

(a)  What  airplanes  are  affected  by  this  AD? 
This  AD  affects  Model  TBM  700  airplanes,  all 
serial  numbers,  that  are  certificated  in  any 
category. 

(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
airplanes  identified  in  paragraph  (a)  of  this 
AD  must  comply  with  this  AD. 


(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 
to  prevent  the  flight  control  wheels  {rom 
traveling  beyond  normal  roll  control  limits, 
which  could  result  in  the  control  wheel 
becoming  jammed.  Such  a  condition  could 
lead  to  reduced  or  loss  of  control  of  the 
airplane. 

(d)  What  actions  must  I  accomplish  to 
address  this  problem?  To  address  this 
problem,  you  must  accomplish  the  following: 


Actions 

Compliance 

Procedures 

(1)  Perform  a  test  of  the  pilot  and  right-hand 
(RH)  station  control  wheels  to  determine  if  ei- 
ttier  control  wheel  becomes  jammed. 

Wittiin  the  next  100  hours  time-in-service  after 
October  29,  2002  (the  effective  date  of  this 
AD)  and  thereafter  every  time  the  flight  con- 
trol system  undergoes  maintenance. 

In  accordance  with  Socata  TBM  Aircraft  Man- 
datory Service  Bulletin  SB  70-095  27,  No- 
vember 2001 . 

(2)  Adjust  the  roll  control  stops  if  jamming  oc- 
curs on  either  the  pilot  control  wheel  or  the 
RH  station  control  wheel  during  any  test  re- 
quired in  paragraph  (d)(1)  of  this  AD. 

Prior  to  further  flight  after  jamming  is  found 
during  any  test  required  by  paragraph  (d)(1) 
of  this  AD. 

In  accordance  with  Socata  TBM  Aircraft  Man- 
datory Service  Bulletin  SB  70-095  27, 
dated  l^vember  2001. 

(e)  Can  I  comply  with  this  AD  in  any  other 
way?  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 

(1)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety;  and 

(2)  The  Standards  Office  Manager,  Small 
Airplane  Directorate,  approves  yova 
alternative.  Submit  your  request  through  an 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Standards  Office  Manager. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  AD, 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (e) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  you  have  not 
eliminated  the  unsafe  condition,  specific 
actions  you  propose  to  address  it. 

(f)  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
compliance?  Contact  Karl  Schletzbaum, 
Aerospace  Engineer,  FAA,  Small  Airplane 
Directorate,  901  Locust,  Room  301,  Kansas 
City,  Missouri  64106;  telephone:  (816)  329- 
4146;  facsimile:  (816)  329-4090. 

(g)  What  if  !  need  to  fly  the  airplane  to 
another  location  to  comply  with  this  AD?  The 
FAA  can  issue  a  special  flight  permit  under 
sections  21.197  and  21.199  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197  and 
21.199)  to  operate  your  airplane  to  a  location 
where  you  can  accomplish  the  requirements 
of  this  AD.  No  passengers  are  allowed  for  this 
flight. 

(h)  Are  any  service  bulletins  incorporated 
into  this  AD  by  reference?  Actions  required 
by  this  AD  must  be  done  in  accordance  with 
Socata  TBM  Aircraft  Mandatory  Service 
Bulletin  SB  70-095  27,  dated  November 
2001.  The  Director  of  the  Federal  Register 
approved  this  incorporation  by  reference 


under  5  U.S.C.  5S2(a)  and  1  CFR  part  51.  You 
may  get  copies  from  SOCATA  Croupe 
AEROSPATIALE,  Customer  Support, 
Aerodrome  Tarbes-Ossun-Lourdes,  BP  930 — 
F65009  Tarbes  Cedex,  France;  telephone:  Oil 
33  5  62  41  73  00;  facsimile:  Oil  33  5  62  41 
76  54;  or  the  Product  Support  Manager, 
SOCATA  Croupe  AEROSPATIALE,  North 
Perry  Airport,  7501  Pembroke  Road, 
Pembroke  Pines,  Florida  33023;  telephone: 
(954)  893-1400;  facsimile:  (954)  964-4141. 
You  may  view  copies  at  the  FAA,  Central 
Region,  Office  of  the  Regional  Counsel,  901 
Locust,  Room  506,  Kansas  City,  Missouri,  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW,  suite  700. 
Washington,  DC. 

Note  2:  The  subject  of  this  AD  is  addressed 
in  French  AD  2001-582(A),  dated  November 
28,  2001. 

(i)  When  does  this  amendment  become 
effective?  This  amendment  becomes  effective 
on  October  29,  2002. 

Issued  in  Kansas  City,  Missouri,  on 
September  6,  2002. 
Michael  GaUagber, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

(FR  Doc.  02-23513  Filed  9-19-02;  8:45  am] 
MLUNO  COOe  4«10-1»-P 


DEPARTMENT  OF  TRANSPORTATION 
F«d«rai  Aviation  Administration 

14  CFR  Part  39 

IDodwt  No.  2002-NE-O3-AD;  AmendnMnt 
39-12883;  AD  2002-19-03] 

PIN  2120-AA64 

Airworthiness  Directhws;  Tsxtron 
Lycoming  IO-540,  LTIO-540  and  TIO- 
540  Series  Reciprocating  Engines 

agency:  Federal  Aviation 
Administration,  DOT. 


ACTION:  Final  rule,  request  for 
comments. 

SUMMARY:  This  amendment  supersedes 
emergency  airworthiness  directive  (AD) 
2002-17-53  that  was  sent  previously  to 
all  known  U.S.  owners  and  operators  of 
Textron  Lycoming  LTIO-540  and  TIO- 
540  series  engines,  rated  at  300 
horsepower  (HP)  or  higher.  That  action 
requires,  before  further  flight,  replacing 
certain  serial-numbered  crankshafts  that 
were  hammer  forged  with  crankshafts 
that  were  press  forged.  That  AD  was 
prompted  by  reports  of  crankshaft 
failures  in  LTIO-540  and  TIO-540 
engines,  rated  at  300  HP  or  higher.  This 
amendment  expands  the  suspect 
population  of  engines  to  include 
engines  with  crankshafts  that  were 
manufoctured  between  March  1997  and 
the  present  and  all  10-540  engines  with 
crankshafts  that  were  manufactwed 
between  March  1997  and  the  present 
that  have  been  modified  by 
supplemental  type  certificate  (STC)  by 
installing  a  turbocharger  system.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  failure  of  the 
crankshaft,  which  coidd  result  in  total 
engine  power  loss,  in-flight  engine 
faihue  and  possible  forced  landing. 
DATES:  Effective  September  20,  2002. 

The  incolporation  by  reference  of 
certain  publications  listed  in  the  rule  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  September  20,  2002. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
November  19,  2002. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Coimsel, 
Attention:  Rules  Docket  No.  2002-NE- 
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03- AD,  12  New  England  Executive  Park, 
Burlington,  MA  01803-5299.  Conunents 
may  be  inspected  at  this  location,  by 
appointment,  between  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  also 
be  sent  via  the  Internet  using  the 
following  address:  "9-ane- 
adcomment@faa.gov" .  Comments  sent 
via  the  Internet  must  contain  the  docket 
number  in  the  subject  line. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rocco  Viselli  or  Norm  Perenson, 
Aerospace  Engineer,  New  York  Aircraft 
Certification  Office,  FAA,  Engine  and 
Propeller  Directorate.  10  Fifth  Street, 
Third  Floor,  Valley  Stream,  NY  11581- 
1200;  telephone  (516)  256-7531  or  (516) 
256-7537:  fax  (516)  568-2716. 
SUPPLEMENTARY  INFORMATION:  On  August 
16,  2002,  the  FAA  issued  emergency  AD 
2002-17-53,  applicable  to  Textron 
Lycoming  LTIO-540  and  TIO-540  series 
engines,  rated  at  300  HP  or  higher,  to 
supersede  emergency  AD  2002-04-51 
issued  on  February  11.  2002.  AD  2002- 
17-53  requires  replacing  certain 
crankshafts  that  were  manufactured 
using  a  hammer-forged  process  with 
crankshafts  that  were  manufactured 
using  a  press-forged  process.  That  action 
was  prompted  by  reports  of  1 7 
crankshaft  failures  in  LTIO-540  and 
TIO-540  engines,  rated  at  300  HP  or 
higher,  which  were  assembled  with 
certain  crankshafts  that  were 
manufactured  using  a  hammer-forged 
process.  The  FAA  is  continuing  the 
investigation  into  the  cause  of  the 
crankshaft  failures,  and  further 
regulatory  action  may  follow.  This 
action  is  prompted  by  an  additional 
crankshaft  failure  that  was  outside  the 
population  of  crankshafts  covered  by 
AD  2002-17-53.  This  AD  requires  the 
same  replacement  of  certain  crankshafts 
before  further  flight,  and  includes 
material  testing  of  certain  crankshafts 
manufactured  between  March  1997  and 
the  present.  This  AD  also  expands  the 
applicability  to  include  all  IO-540 
engines  with  crankshafts  that  were 
manufactured  between  March  1997  and 
the  present  that  have  been  modified  by 
STC  by  installing  a  turbocharger  system. 
This  condition,  if  not  corrected,  could 
result  in  crankshaft  failure,  which  could 
result  in  total  engine  power  loss,  in- 
flight engine  failure  and  possible  forced 
landing. 

Manufacturer's  Service  Information 

The  FAA  has  reviewed  the  technical 
contents  of  Lycoming  Mandatory 
Service  Bulletin  (MSB)  No.  552,  dated 
August  16,  2002,  that  provide  tables  of 
the  affected  engine  and  crankshaft  serial 
numbers  (SN's). 


FAA's  Determination  of  an  Unsafe 
Condition  and  Required  Actions 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Textron  Lycoming 
LTIO-540  and  TIO-540  engines,  rated  at 
300  HP  or  higher,  and  on  IO-540 
engines  that  have  been  modified  by  STC 
by  installing  a  turbocharger  system  with 
certain  crankshafts  installed,  this  AD 
requires  removal  of  certain  crankshafts 
before  further  flight  and  material  testing 
of  certain  other  crankshafts. 

Immediate  Adoption  of  This  AD 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opportunity  for  prior  public 
comment  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
effective  immediately  on  August  16, 
2002,  to  all  known  U.S.  owners  and 
operators  of  Textron  Lycoming  LTIO- 
540  and  TIO-540  engines,  rated  at  300 
HP  or  higher.  These  conditions  still 
exist,  and  the  AD  is  hereby  published  in 
the  Federal  Register  as  an  amendment 
to  Section  39.13  of  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
make  it  effective  to  all  persons. 

Conunents  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received*  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
enviroimiental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 


concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  RiUes  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  2002-NE-03-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Analysis 

This  final  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132,  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  govenunent  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  tp 
publication  of  this  final  rul^. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26, 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 
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2002-19-03    Textron  Lycoming: 

Amendment  39-12883,  Docket  No. 
2002-NE-03-AD.  Supersedes  Emergency 
AD  2002-17-53. 

Applicability 

This  AD  is  applicable  to  all  Textron 
Lycoming  LTIO-540  and  TIO-540  engines. 


rated  at  300  horsepower  (HP)  or  greater  and 
all  IO-540  engines,  rated  at  any  HP.  that  have 
been  modified  by  supplemental  type 
certificate  (STC)  listed  in  Table  1  of  this  AD, 
by  installing  a  turbocharger  system.  These 
engines  are  used  on,  but  not  limited  to  Piper 
Navajo  (PA  31,  PA  31-350,  and  PA  31-325), 


Piper  Saratoga  (PA  32-301T.  PA  32R-301T). 
Piper  Aerostar  (PA  60-700P),  Piper  Malibu 
Mirage  (PA  46-350P),  Piper  Mojave  (PA  31P- 
350)  Appalachian  AircraJFl  Corporation 
Gavilan  (El^l).  and  Cessna  T-206 
airpianes.Table  1  foHows: 


Table  1.— List  of  STC  Numbers 

SA000214DE 

SA00356DE 

SA01925AT 

SA09650SC 

SA469NE      - 

SA2062WE 

SA2118NM 

SE2122WE 

SA2123NM 

SA257CE 

SA2657WE 

SA2082WE 

SA305SO 

SA3513WE 

SA3719SW 

SA385WE 

SA4942NM 

SA529WE 

SA530WE 

SA539WE 

SA5699NM 

SA811WE 

SA840WE 

SA909WE 

SA978WE 

SE00357DE 

SE01949AT 

SE1657NM 

SE978NM 

SE17WE 

SE21WE 

SE22WE 

SE4157NM 

SE5869SW 

SE40WE 

SE60WE 

SE6WE 

SE7734SW 

SE81WE 

SA01925AT 

SA1648NM 

SA4156NM 

SA1747CE 

SE4941NM 

SA2656WE 

SA000214DE 

Note  1:  This  AD  applies  to  each  engine 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
engines  that  have  been  modiHed,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (g)  of  this  AD. 
The  request  should  include  an  assessment  of 


the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance 

Compliance  with  this  AD  is  required  as 
indicated  unless  already  done. 

To  prevent  crankshaft  failure,  which  could 
result  in  total  engine  power  loss,  in-flight 


engine  failure  and  possible  forced  landing, 
do  the  following: 

LTIO-540  Engines,  TIO-540  Engines,  Rated 
at  300  HP  or  Greater 

(a)  If  your  engine  SN  is  listed  in  Table  1 
of  Lycoming  Mandatory  Service  Bulletin 
(MSB)  No.  552.  dated  August  16,  2002. 
remove  the  crankshaft  before  further  flight. 

(b)  If  your  engine  SN  is  listed  in  Table  2 
of  this  AD,  do  the  following:  Table  2  follows: 
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Table  2.  Engine  Serial  Numbers  for  Crankshafts  Manufactured  from  March  2002  to 
I  Present 


Engine  Model 

Engine  SN 

Engine  Model 

Engine  SN 

TIO-540-A2B 

9 149-61 A 

TIO-540-AE2A 

6711-61A 

TIO-540-AE2A 

10441-61A 

TIO-540-AE2A 

9808-61A 

TIO-540-AE2A 

10534-61 A 

TIO-540-AE2A 

9946-61 A 

TIO-540-AE2A 

10536-61 A 

TIO-540-AH1A 

11264-61 A 

TIO-540-AE2A 

10541-61A 

T1O-540-AH1A 

11301-61A 

TIO-540-AE2A 

10546-61 A 

TIO-540-AH1A 

11305-61A 

TIO-540-AE2A 

10626-61A 

TIO-540-AJ1A 

11298-61A 

TIO-540-AE2A 

10649-61A 

TIO-540-AJ1A 

11303-61A 

T1O-540-AE2A 

10754-61 A 

TIO-540-AJ1A 

11304-61 A 

T1O-540-AE2A 

10757-61 A 

T1O-540-AJ1A 

11315-61A 

TIO-540-AE2A 

1U764-61A 

TIO-540-AJ1A 

11316-61A 

TIO-540-AE2A 

11283-61 A 

TIO-540-AJ1A 

11319-61A 

TIO-540-AE2A 

11307.61A 

TIO-540-J2BD 

10394-61 A 

TIO-540-AE2A 

4722-61 A 

TIO-540-J2BD 

77 12-61 A 

TIO-540-AE2A 

4920-61 A 

TIO-540-J2BD 

7783-61 A 

TIO-540-U2A 

9892-61A 

(1)  Contact  Lycoming,  652  Oliver 
Street,  Williamsport,  PA  17701,  U.S.A.; 
telephone  (570)  323-6181.  within  10 
hours  time-in-service  (TIS)  to  arrange 
for  a  crankshaft  material  test.  t,  ^u     n-  u* 

(2)  Operation  of  the  engine  beyond  10     "^™ier  Uignt 
hours  TIS  after  the  effective  date  of  this 


AD  or  while  the  material  is  being  tested  (4)  If  your  crankshaft  passes  the 

is  not  permitted.  material  testing,  the  crankshaft  may  be 

(3)  If  your  crankshaft  fails  the  material     returned  to  service, 
testing,  remove  the  crankshaft  before  (c)  If  your  engine  SN  is  listed  in  Table 

3  of  this  AD,  do  the  following;  Table  3 

follows: 
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Table  3.  Engine  Serial  Numbers  for  Crankshafts  Manufactured  from  March  1997  to 

March  1999 


Engine  Model 

Engine 

SN 

Engine 
Model 

Engine  SN 

Engine 
Model 

Engine  SN 

LTIO-540-F2BD 

399-68A 

TIO-540-AE2A 

10278-61A 

TIO-540-AJ1A 

10347-61 A 

LTIO-540-F2BD 

1179-68A 

TIO-540.AE2A 

10303-61 A 

TIO-540-AJ1A 

10348-61 A 

LTIO-540-F2BD 

1632-68A 

TIO-540-AE2A 

10306-61 A 

TIO-540-AJ1A 

10349-61 A 

LTIO-540-F2BD 

1734-68A 

T1O-540-AE2A 

10318-61A 

TIO-540-AJ1A 

10370-61 A 

LTIO-540-F2BD 

2811-68A 

TIO-540-AE2A 

10319-61A 

T1O-540-AJ1A 

10380-61A 

LTIO-540-F2BD 

2812-68A 

T1O-540-AE2A 

10331-61A 

TIO-540-AJ1A 

10383-6IA 

LTIO-540-J2B 

244-68A 

TIO-540-AE2A 

10342-61 A 

TK)-540-AJlA 

10396-61 A 

LTIO-540.J2B 

344-68A 

TIO-540.AE2A 

10345-61 A 

T1O-540-AJ1A 

10402-61 A 

LTIO-540-J2B 

797.68A 

TIO-540-AE2A 

1035O-61A 

TIO-540-AJ1A 

10403-61A 

LTIO-540-J2B 

834-68A 

TIO-540.AE2A 

10360-61 A 

TIO.540-AJ1A 

104 10-61 A 

LTIO-540-J2B 

870-68A 

TIO.540-AE2A 

10368-61 A 

TIO-540-AJ1A 

104 14-61 A 

LT1O-540-J2B 

874-68A 

T1O-540-AE2A 

10374-61 A 

T1O-540-AJ1A 

104I8-61A 

LT1O.540-J2B 

911-68A 

TIO-540-AE2A 

10392-6  la 

TIO-540.AJ1A 

10422-61 A 

LT1O-540-J2B 

92 1-68  A 

TIO-540-AE2A 

10407-61 A 

TIO-540-AJ1A 

10439-61A 

LT1O-540-J2B 

930-68A 

TIO-540.AE2A 

10415-61A 

TIO-540.AJ1A 

10447-61A 

LT1O-540-J2B 

1053-68A 

TIO-540-AE2A 

10420-61 A 

T1O-540-AJ1A 

10498-61 A 

LTIO-540-J2B     ' 

1070-68A 

TIO-540-AE2A 

10465-61A 

T1O-540-AJ1A 

10584-61 A 

LTIO.540-J2B 

1100-68a 

TIO-540-AE2A 

10475-61 A 

TIO-540-AJ1A 

10639-61 A 

LTIO-540-J2B 

1 103-68A 

T1O-540-AE2A 

10511-61A 

TIO-540-AJ1A 

10694-61 A 

LT1O-540.J2B 

1169-68A 

T1O.540-AE2A 

10517.61A 

TIO-540-AJ1A 

11186-61A 

LTIO-540-J2B 

1 184-68A 

TIO-540-AE2A 

10532-61 A 

TIO-540-AJ1A 

11269-61 A 

LTIO-540-J2B 

1287-68A 

TIO-540-AE2A 

10S38-61A 

TIO-540.F2BD 

3171-6IA     . 

LTIO-540-J2B 

1298-68A 

TIO-540-AE2A 

10539-61A 

TIO-540-F2BD 

5123-61A 

LTIO-540-J2B 

1466-68A 

TIO-540-AE2A 

10597-61 A 

TrO-540.F2BD 

5719-61A 

LT1O-540-J2B 

1489-68A 

TIO-540.AE2A 

10782-61 A 

TIO-540-F2BD 

6100-61A 

LTIO-540-J2B 

1520-68A 

TIO-540-AE2A 

10791-61A 

TIO-540-F2BD 

8286-61 A 

LTIO-540-J2B 

1749-68A 

TIO-540-AE2A 

11056-6 1 A 

TIO-540-F2BD 

10480-61 A 

LT1O-540-J2B 

1780-68A 

TIO.540-AE2A 

11105-61A 

TIO-540-J2B 

476-61 A 

LTIO-540-J2B 

1844-68A 

TIO-540-AH1A 

1005-61 A 

TIO-540-J2B 

2567-61 A 

LT1O-540-J2B 

1971-68A 

TIO.540-AH1A 

1369-6IA 

TIO-540-J2B 

2812-61A 

LTIO-540-J2B 

2123-68A 

TIO.540-AH1A 

9879-61 A 

TIO-540-J2B 

3284-61 A 
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LT1O-540-J2B 

2362-68A 

TIO-540-AH1A 

9896^1  A 

TIO-540-J2B 

3500-61A 

LTIO-540.J2B 

2504-68A 

TIO-540-AHiA 

9925-61A 

TIO-540-J2B 

3562-61A 

LTIO-540-J2B 

2637-68A 

TIO-540-AH1A 

9933-61 A 

TIO-540-J2B 

3575-61 A 

LTIO-540-J2B 

2817-68A 

TIO-540.AH1A 

9935-61 A 

TIO-540-J2B 

3628-61 A 

LTIO-540-J2B 

2876-68A 

TIO-540-AH1A 

9936-61 A 

TIO-540-J2B 

3730-61 A 

LTIO-540.J2B 

2975-68A 

TIO-540-AH1A 

9949-61A 

TIO-540-J2B 

3921-61A 

LTIO-540-J2B 

2976-68A 

TIO-540-AH1A 

9950-61A 

TIO-540-J2B 

4009-6 1 A 

LTIO-540-J2B 

2977^8A 

TIO-540-AH1A 

9955-61A 

TIO-540-J2B 

42 18-61 A 

LTIO-540-J2B 

2979-68A 

TIO-540-AH1A 

9957-61A 

TIO-540-J2B 

4567-61 A 

LTIO-540-J2B 
LTIO540-J2BD 

2980-68A 

TIO-540-AH1A 

9959-61A 

TIO-540-J2B 

4727-61 A 

162-68  A 

TIO-540-AH1A 

9%1-61A 

TIO-540-J2B 

4782-61 A 

LTIO-540-J2BD 

293-68A 

TIO-540-AH1A 

9974-61 A 

T1O540-J2B 

5053-61 A 

.LTIO-540-J2BD 

334-68A 

TIO-540-AH1A 

9975-61 A 

T1O-540-J2B 

5242-61 A 

LTIO-540-J2BD 

418-68A 

TIO-540-AH1A 

9977-61 A 

TIO-540-J2B 

5547-61 A 

LTIO-540-J2BD 

445-68A 

TIO-540-AH1A 

9978-61 A 

TIO-540-J2B 

5899-61 A 

LTIO-540-J2BD 

545-68A 

TIO-540-AH1A 

9981-61A 

TIO-540-J2B 

5934-61A 

LT1O-540-J2BD 

549-68A 

TIO-540-AH1A 

9983-61 A 

T1O-540-J2B 

6186-61A 

LTIO-540-J2BD 

569-68A 

TIO-540-AH1A 

9986-61 A 

Tld-540-J2B 

6290-61 A 

LTIO-540-J2BD 

607-68A 

TIO-540-AH1A 

9991-61A 

TIO-540-J2B 

6300-61 A 

LTIO-540-J2BD 

6 14-68  A 

TIO-540-AH1A 

9992-61 A 

TIO-540-J2B 

6303-61A 

LTIO-540-J2BD 

623-68A 

TIO-540-AH1A 

9995-61 A 

TIO-540-J2B 

6402-61 A 

LTIO-540-J2BD 

632-68A 

TIO-540-AH1A 

9996-61 A 

pO-540-J2B 

6506-61 A 

LTIO-540-J2BD 

737-68A 

T1O-540-AH1A 

10003-61 A 

TIO-540-J2B 

6788-61 A 

LTIO-540.J2BD 

840-68A 

TIO-540-AH1A 

10007-61 A 

TIO-540-J2B 

6845-61 A 

LT1O-540.J2BD 

857-68A 

TIC)-540.AH1A 

10013-61A 

TIO-540-J2B 

6892-61 A 

LTIO-540-J2BD 

858-68A 

TIO-540-AH1A 

10017-61A 

TIO-540-J2B 

7223-61 A 

LT1O-540-J2BD 

934-68A 

TIO-540-AH1A 

10025-61 A 

TIO-540.J2B 

7313-61A 

LTIO-540-J2BD 

1052-68A 

TIO-540-AHiA 

10026-61 A 

TIO-540-J2B 

8060-61 A 

LTIO-540-J2BD 

1084-68A 

TIO-540-AH1A 

10030-61 A 

TIO-540-J2B 

8114-61A 

LTIO-540-J2BD 

I088-68A 

TIO-540-AH1A 

10031-61A 

TIO-540-J2B 

8349-61 A 

LT1O-540-J2BD 

1 152-68A 

TIO-540-AH1A 

10032-61 A 

TIO-540-J2B 

8629-61 A 

LTIO-540-J2BD 

1210-68A 

TIO-540-AH1A 

10045-61A 

TIO-540-J2B 

8953-61 A 

LT1O-540-J2BD 

1270-68  A 

TIO-540-AH1A 

10046-61A 

TIO-540-J2B 

8992-61A 

LTIO-540-J2BD 

1311-68A 

TIO-540-AH1A 

10047-61 A 

TIO-540-J2B 

9050-61 A 

LTIO-540-J2BD 

1418-68A 

TIO-540-AH1A 

10054-61 A 

TIO-540-J2B 

9200-61A 

_ 

LTIO-540-J2BD 

1484-68A 

TIO-540-AH1A 

1005S-61A 

TIO-540-J2B 

9277-61A 

LTIO-540-J2BD 

1552-68A 

TIO-540-AH1A 

10066-61 A 

TIO-540-J2B 

9942-61 A 

LTIO-540.J2BD 

1600-68A 

TIO-540-AH1A 

10073-61 A 

TIO-540-J2B 

9943.61A 

LTIO-540-J2BD 

1709-68A 

TIO-540.AH1A 

10074-61A 

TIO-540-J2B 

9944-61 A 

LTIO-540-J2BD 

1752-68A 

TIO-540-AHiA 

10077^1  A 

TIO-540-J2B 

9945-61 A 

LTIO-540-J2BD 

1816-68A 

TIO-540.AH1A 

10087-61 A 

TIO-540.J2B 

9958-61 A 

LTIO-540-J2BD 

1841-68A 

TIO-540-AH1A 

10088-61 A 

TIO-540-J2B 

9960-61A 

LTIO-540-J2BD 

1853-68A 

TIO-540-AH1A 

100%-61A 

TIO-540-J2B 

9%7-61A 

LTIO-540-J2BD 

1924-68A 

TIO-540-AHIA 

10097-61 A 

TIO-540-J2B 

9970-61 A 

LTIO-540-J2BD 

1933.68A 

TIO-540-AH1A 

10122-61A 

TIO.540-J2B 

9972-61 A 

LTIO-540-J2BD 

1951-68A 

TIO-540-AH1A 

10124-61A 

TIO-540-J2B 

10038-6IA 

LTIO-540-J2BD 

1955-68 A 

TIO-540-AH1A 

10130-61A 

TIO-540-J2B 

10039-61 A 

LTIO-540-J2BD 

2011-68A 

TIO-540-AH1A 

10137-61A 

TIO-540-J2B 

10148-61A 

LTIO-540-J2BD 

2030-68A 

TIO-540-AH1A 

10139-61A 

TIO-540-J2B 

10149-6IA 

LTIO-540-J2BD 

2046-68A 

TIO-540-AH1A 

10150-61A 

TIO-540-J2B 

10161-6IA 

LTIO-540.J2BD 

2047-68A 

T1O-540-AH1A 

10156-61A 

TIO-540-J2B 

10162-61A 

LTIO-540-J2BD 

2i01-68A 

TIO.540-AH1A 

10I57-61A 

TIO-540.J2B 

10I85-61A 

LTIO-540-J2BD 

2240-68A 

TIO-540-AH1A 

10165-61A 

TIO.540-J2B 

10186-61A 

LTIO-540-J2BD 

2246-68A 

TIO-540-AH1A 

10167-61A 

TIO-540.J2B 

10210-61A 

LTIO-540-J2BD 

2262-68A 

TIO-540-AH1A 

10176-61A 

TIO-540-J2B 

10211-61A 

LTIO-540-J2BD 

2290-68A 

TIO-540-AH1A 

10177-61A 

TIO-540-J2B 

10283-61 A 

LTIO-540-J2BD 

2305-68A 

TIO-540-AH1A 

10183-61A 

TIO-540-J2B 

10285-6 1 A 

LTIO.540-J2BD 

2319-68A 

TIO.540-AH1A 

10187-61A 

TIO-540-J2B 

10363-61A 

LTIO-540.J2BD 

2386-68A 

TIO-540-AH1A 

10195.61A 

TIO-540.J2B 

10430-61 A 

LTIO-540-J2BD 

2437-68A 

TIO-540-AH1A 

10200-61 A 

TIO-540-J2BD 

676-61 A 

LTIO-540-J2BD 

2465-68A 

TIO-540-AH1A 

102 18-61 A 

TIO-540.J2BD 

2080-61 A 

LTIO-540-J2BD 

247 1-68 A 

T1O-540-AH1A 

10221-61A 

TIO-540-J2BD 

2489-61 A 

LTIO-540-J2BD 

2559-68A 

TIO-540-AH1A 

10223-61 A 

TIO-540-J2BD 

2660-61 A 

LTIO-540.J2BD 

2577-68A 

T1O-540-AH1A 

10229-61 A 

TIO-540-J2BD 

2941-61A 

LTIO-540.J2BD 

2594-68A 

T1O-540-AH1A 

10239-61A 

TIO-540-J2BD 

3898-61 A 

LTIO-540-J2BD 

2630-68A 

TIO-540.AH1A 

10247-61 A 

TIO-540.J2BD 

4066-61 A 

LTIO-540-J2BD 

2647-68A 

TIO-540-AH1A 

10250-61 A 

TIO-540-J2BD 

4133-61A 

LTIO-540-J2BD 

2684-68A 

T1O-540-AH1A 

10258-61A 

TIO-540.J2BD 

4146-61A 

LT1O-540.J2BD 

2690-68A 

TIO-540.AH1A 

10259-61 A 

TIO.540-J2BD 

4221-61A 

LTIO-540-J2BD 

2860-68A 

TIO-540.AH1A 

10271-61A 

TIO-540-J2BD 

4664-61A 
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LTIO-540-J2BD 

2879-68A 

T1O-540-AH1A 

10272-61A 

TIO-540-J2BD 

4695-61 A 

A 

LTIO-540-J2BD 

2884-68A 

T1O-540-AH1A 

10279t61A 

TIO-540-J2BD 

4973-61A 

LTIO-540-J2BD 

2887-68A 

TIO-540-AHIA 

10284-61 A 

TIO-540-J2BD 

5111-61A 

LTIO-540-J2BD 

2966-68A 

TIO-540-AHIA 

10298-6 1 A 

TIO-540-J2BD 

5153-61A 

LTIO-540-J2BD 

2971-68A 

TIO-540-AH1A 

10299-61 A 

TIO-540-J2BD 

5340-61A 

LTIO-540-J2BD 

2978-68A 

TIO-540.AH1A 

10304-61 A 

TIO-540-J2BD 

5561-61A 

LTIO-540-J2BD 

298 1-68  A 

TIO-540-AH1A 

I0312-61A 

TIO-540-J2BD 

5867-61 A 

LTIO-540-J2BD 

2982-68A 

TIO-540-AH1A 

103 17-6  lA 

TIO-540-J2BD 

6122-61A 

LTIO-540.J2BD 

2983-68A 

TIO-540-AH1A 

10330-61A 

TIO-540-J2BD 

6334-61A 

LTIO-540-J2BD 

2984-68A 

TIO-540-AH1A 

10344-61A 

TIO-540-J2BD 

6388-61 A 

LTIO-540-J2BD 

2985-68A 

TIO-540-AH1A 

10353-61A 

TIO.540-J2BD 

6531.61A 

TIO-540-A2B 

791-61A 

TIO-540-AH1A 

I0359-61A 

TIO-540-J2BD 

6540-61 A 

TIO-540-A2B 

1119-61 

T1O-540-AH1A 

10375-61A 

TIO-540-J2BD 

6866-61A 

TIO-540.A2B 

2159-61 

TIO-540-AH1A 

10424-61 A 

T1O-540.J2BD 

6942-61 A 

TIO-540-A2B 

8594-61 A 

TIO-540-AH1A 

1046I-61A 

TIO-540-J2BD 

6973-61 A 

TIO-540.A2B 

8610-61A 

TIO-540-AH1A 

10468-61 A 

TIO-540-J2BD 

7024-61 A 

TIO-540-A2C 

1215-61 

T1O-540-AH1A 

10482-61 A 

TIO-540.J2BD 

7043-61 A 

- 

TIC)-540.A2C 

1760-61 A 

TIO-540-AH1A 

10507-61 A 

TIO-540-J2BD 

7058-61 A 

TIO-540-A2C 

2729-61A 

TIO-540-AH1A 

10531-61A 

TIO-540-J2BD 

7064-61 A 

TIO.540-A2C 

3048-61 A 

TIO-540-AH1A 

10554-61A 

TIO-540-J2BD 

7212-6IA 

TIO-540-A2C 

3123-61A 

TIO-540-AH1A 

10602-61 A 

TIO-540-J2BD 

7417.61A 

-^ 

TIO-540-A2C 

3181-61A 

TIO-540-AH1A 

10609-61 A 

TIO-540-J2BD 

7425-61 A 

TIO-540-A2C 

3271-61A 

T1O-540-AJ1A 

104-61 A 

TIO-540-J2BD 

7559-61 A 

TIO-540.A2C 

3353-61A 

TIO-540-AJ1A 

9161-61A 

T1O-540-J2BD 

7677-61 A 

TIO-540-A2C 

3392-61A 

TIO-540-AJ1A 

10020-61 A 

TIO-540-J2BD 

7707-61 A 

TIO-540-A2C 

3763-61A 

TIO-540-AJ1A 

10021-61A 

TIO.540.J2BD 

7857-61 A 

TIO-540.A2C 

4327-61 A 

TIO-540-AJIA 

10022-61 A 

TIO-540-J2BD 

7869-61 A 

^ 

TIO-540-A2C 

4430-61 A 

T1O-540-AJ1A 

10023-61A 

T1O-540-J2BD 

7980-61 A 

TIO-540-A2C 

4557-61 A 

T1O-540-AJ1A 

10036-61 A 

TIO-540-J2BD 

8057-61 A 

TIO-540.A2C 

4575-61 A 

TIO.540-AJ1A 

10037-61 A 

TIO-540-J2BD 

8165-61A 

TIO-540-A2C 

4685-61 A 

TIO-540-AJ1A 

10040-61 A 

TIO-540-J2BD 

8205-61 A 

TIO-540-A2C 

4875-61 A 

TIO-540-AJ1A 

10041-61A 

TIO-540-J2BD 

8223-61A 

. 

TIO-540-A2C 

53I5-61A 

T1O-540.AJ1A 

10049-61 A 

T1O-540-J2BD 

8338-61 A 

TIO-540-A2C 

5904-61 A 

TIO-540-AJ1A 

10060-61 A 

TK)-540-J2BD 

8400-61 A 

TIO-540-A2C 

6897-61 A 

TIO-540-AJ1A 

1006I-61A 

TIO-540-J2BD 

8517.61A 

' 

- 

- 

. 

TIO-540-A2C 

6914-61A 

TIO-540-AJ1A 

10063-61A 

T1O-540-J2BD 

8518-61A 

TIO-540-A2C 

7307-61 A 

TIO-540.AJIA 

1008S-61A 

TIO.540-J2BD 

8557-61A 

TIO.540-A2C 

8363.61A 

TIO-540-AJ1A 

10086-61A 

TIO-540-J2BD 

8680-61 A 

TIO-540-A2C 

8571-61A 

TIO-540-AJ1A 

10090-61A 

TIO-540-J2BD 

9057.61A 

TIO-540-A2C 

8826-61 A 

TIO-540-AJ1A 

10093-61 A 

TIO-540-J2BD 

9078-61 A 

TIO.540-A2C 

89g2-61A 

TIO.540-AJ1A 

10099-61 A 

TIO-540.J2BD 

91S8-61A 

TIO-540-A2C 

9199-61A 

TIO-540.AJ1A 

10 104-61 A 

TIO-540-J2BD 

9175-61A 

TIO-540-A2C 

9927-61A 

TIO-540-AJ1A 

10 105-61 A 

T1O-540-J2BD 

9272-61 A 

TIO-540-A2C 

10103-61A 

TIO-540-AJ1A 

10 106-61 A 

TIO-540-J2BD 

9430-61 A 

TIO-540.A2C 

11086-61 A 

TIO-540-AJ1A 

10107-61A 

TIO-540-J2BD 

9488-61 A 

TIO-540-AE2A 

508-61 A 

TIO-540-AJ1A 

10 108-61 A 

TIO-540-J2BD 

9772-61 A 

TIO-540-AE2A 

882-61 A 

TIO-540-AJ1A 

10 109-61 A 

TIO-540-J2BD 

9836-61 A 

TIO-540-AE2A 

954-61 A 

TIO-540-AJ1A 

101 10-61 A 

TIO-540-J2BD 

9870-61 A 

TIO-540-AE2A 

1129^1  A 

TIO-540-AJ1A 

10111-61A 

TIO-540-J2BD 

9877-61 A 

TIO-540-AE2A 

1741-61A 

TIO-540-AJ1A 

10113-61A 

TIO-540-J2BD 

9973-61 A 

TIO-540-AE2A 

3550-6 1 A 

TIO-540.AJ1A 

101 17-61 A 

TIO-540-J2BD 

10009-61 A 

TIO-540-AE2A 

4117-61A 

TIO-540-AJ1A 

10118-61A 

TIO-540-J2BD 

10015-6IA 

TIO-540-AE2A 

4379-61 A 

TIO-540-AJ1A 

10120-61A 

TIO-540-J2BD 

10024-61 A 

TIO-540-AE2A 

4822-61 A 

TIO-540-AJ1A 

10121-61A 

TIO-540-J2BD 

10044-61 A 

TIO-540-AE2A 

6 168-61 A 

TIO-540-AJ1A 

10 126-61 A 

TIO-540-J2BD 

10068-61A 

TIO-540-AE2A 

6225-61 A 

TIO-540-AJ1A 

10127-61A 

TIO-540-J2BD 

10082-61 A 

TIO-540.AE2A 

6553-61A 

TIO-540-AJIA 

10128-61A 

TIO-540.J2BD 

10083-61 A 

TIO-540-AE2A 

6584-61 A 

TIO-540-AJ1A 

10134-61A 

TIO-540-J2BD 

10094-61 A 

TIO-540-AE2A 

6614-61A 

TIO-540-AJ1A 

10135-61A 

TIO-540-J2BD 

10095-61 A 

TIO-540-AE2A 

7316-61A 

TIO-540-AJ1A 

10140-61A 

T1O-540-J2BD 

10152-61A 

TIO-540-AE2A 

789I-61A 

TIO-540.AJ1A 

10141-61A 

TIO-540-J2BD 

10194-61A 

TIO-540-AE2A 

8038-61A 

TIO-540-AJ1A 

10153-61A 

TIO-540-J2BD 

102 16-6!  A 

T1O-540-AE2A 

8105-61A 

TIO-540-AJ1A 

10155-61A 

T1O-540-J2BD 

10276-6 1 A 

TIO-540-AE2A 

8360-61 A 

TIO-540-AJ1A 

10160-61A 

TIO-540-J2BD 

10612-61A 

TIO-540-AE2A 

9165-61A 

TIO-540-AJ1A 

10169-61A 

TIO-540-J2BD 

10763-61 A 

TIO-540-AE2A 

9315.61A 

TIO-540-AJ1A 

10 170-61 A 

TIO-540-J2BD 

11 106-61 A 

TIO-540-AE2A 

9674-61 A 

TIO-540-AJ1A 

10171-61A 

TIO-540-S1AD 

4754-61 A 

TIO-540-AE2A 

9700-61 A 

TIO-540-AJ1A 

10172-61A 

TIO-540-S1AD 

6218-61A 

TIO-54b-AE2A 

9748-61 A 

TIO-540.AJ1A 

10178-61A 

TIO-540-S1AD 

6907-61 A 

TIO-540-AE2A 

9767-61 A 

TIO-540-AJ1A 

10 179-61 A 

TIO-540-S1AD 

7147-61A 
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TIO-540-AE2A 

9842-61 A 

TIO-540-AJ1A 

10180-61A 

TIO-540-SIAD 

7474-61A 

TIO-540-AE2A 

9844-61 A 

TIO-540-AJ1A 

10181-61A 

TIO-540-S1AD 

7555-61A 

TIO-540-AE2A 

9846-61 A 

TIO-540-AJ1A 

10184-61A 

TIO-540-S1AD 

8396-61A 

TIO-540-AE2A 

9848-61A 

T1O-540-AJ1A 

10190-61A 

TIO-540-S1AD 

8851-61A 

TIO-540-AE2A 

9850-6IA 

TIO-540-AJ1A 

10197-61A 

TIO-540-S1AD 

9411-61A 

TIO-540-AE2A 

9852-61 A 

TIO-540.AJ1A 

10199-61A 

TIO-540-S1AD 

9874-61A 

TIO-540-AE2A 

9854-61A 

T1O-540-AJ1A 

10201-61A 

TIO-540-U2A 

921-61A 

TIO-540-AE2A 

9861-61A 

T1O-540-AJ1A 

10202-61 A 

TIO-540-U2A 

2052-61 A 

TIO-540-AE2A 

9862-61 A 

TIO-540-AJ1A 

10203-61 A 

TIO-540-U2A 

2837-61 A 

TIO-540-AE2A 

9866-61 A 

TIO-540-AJ1A 

10209-61 A 

TIO-540-U2A 

3740-61 A 

TIO-540-AE2A 

9906-61 A 

T1O-540-AJ1A 

10213-61A 

T1O-540-U2A 

4160-61A 

TIO-540.AE2A 

9918-61A 

TIO-540-AJ1A 

10220-61 A 

TIO-540-U2A 

4998'-61A 

TIO-540.AE2A 

9919-61A 

T1O-540-AJ1A 

10222-61 A 

TIO-540-U2A 

52 19-61 A 

TIO-540.AE2A 

9930-61 A 

T1O-540-AJ1A 

10224-61 A 

TIO-540-U2A 

5339-61A 

TIO-540-AE2A 

9931-61A 

T1O-540-AJ1A 

10226-61A 

TIO-540-U2A 

5493-61 A 

TIO-540.AE2A 

9953-61A 

TIO-540-AJ1A 

10227.61A 

TIO-540-U2A 

6200-61A 

TIO-540-AE2A 

9962-61 A 

T1O-540-AJ1A 

10231-61A 

T1O-540-U2A 

6667-61 A 

TIO-540-AE2A 

9%3-61A 

TIO-540.AJ1A 

10232-61A 

T1O-540-U2A 

6748-61 A 

TIO-540-AE2A 

9964-61 A 

T1O-540-AJ1A 

10233-61A 

TIO-540-U2A 

6990-61 A 

TIO-540.AE2A 

9968-61 A 

TIO-540-AJ1A 

10234-61 A    - 

TIO-540-U2A 

7383-61A 

TIO-540.AE2A- 

9985-61 A 

TIO-540-AJ1A 

10235-61A 

T1O-540-U2A 

74 10-61 A 

T1O-540-AE2A 

9987-61 A 

T1O-540-AJ1A 

10236-61A 

TIO-540-U2A 

7473-61 A 

TIO-540-AE2A 

9994-61 A 

T1O-540-AJ1A 

10237.61A 

T1O-540-U2A 

7495-61 A 

TIO-540-AE2A 

9997-61 A 

TIO-540-AJ1A 

10245-61 A 

TIO-540-U2A 

7717-61A 

TIO-540-AE2A 

9998-61 A 

TIO-540-AJ1A 

10246-61A 

T1O-540-U2A 

7806-61 A 

TIO-540-AE2A 

100 16-6 1 A 

TIO-540-AJIA 

10249-61A 

TIO-54G-U2A 

9093-61A 

TIO-540-AE2A 

10028-61 A 

TIO-540-AJ1A 

10253-61A 

T1O-540-U2A 

9456-61 A 

TIO-540-AE2A 

10033-61A 

TIO-540-AJ1A 

10257-61A 

TIO-540-U2A 

9857-61 A 

TIO-540.AE2A 

10034-61 A 

T1O-540-AJ1A 

1026 1-61 A 

TIO-540.U2A 

9873-61 A 

TIO-540-AE2A 

10052-61 A 

T1O-540-AJ1A 

10263-61A 

Tl6:540-U2A 

9920-61A 

TIO-540-AE2A 

10053-61A 

TIO-540-AJ1A 

10264-61A 

TIO-540-U2A 

9934-61 A 

TIO-540-AE2A 

10056-61 A 

TIO-540-AJ1A 

10267-61A 

TIO-540-U2A 

10019-61A 

TIO-540-AE2A 

10057-61A 

T1O-540-AJ1A 

10268-61 A 

TIO-540-U2A 

10035-61A 

TIO-540-AE2A 

10058-61 A 

T1O-540-AJ1A 

10273-61 A 

TIO-540-U2A 

10050-61A 

TIO-540-AE2A 

10075-61 A 

TIO-540-AJ1A 

10277-61 A 

TIO-540-U2A 

10051-61A 

TIO.540-AE2A 

10079-61 A 

T1O-540-AJ1A 

10280-61A 

TIO-540-U2A 

10146-61A 

T1O-540-AE2A 

10080-61 A 

TIO.540-AJ1A 

10281-61A 

T1O-540-U2A 

10147-61A 

TIO-540-AE2A 

10084-61 A 

T1O-540-AJ1A 

10282-61A 

TIO-540-U2A 

10251-61A 

TIO-540-AE2A 

I0123-61A 

T1O-540-AJ1A 

10286-61 A 

T1O-540-U2A 

10252-61A 

TIO-540-AE2A 

10125-61A 

T1O-540-AJ1A 

10289-61 A 

TIO-540-U2A 

10295-61 A     ^ 

TIO-540-AE2A 

10143-61A 

T1O-540-AJ1A 

10293-61A 

T1O-540-U2A 

10307-6 1 A 

T1O-540-AE2A 

10 144-61 A 

TIO-540-AJ1A 

10294-61 A 

TIO-540-U2A 

10308-61A 

TIO-540-AE2A 

10145-61A 

TIO-540-AJ1A 

10296-61 A 

T1O-540-W2A 

9928-61 A 

T1O-540-AE2A 

10151-61A 

TIO-540-AJ1A 

10297-61 A 

T1O-540-W2A 

9929-61 A 

TIO-540-AE2A 

10154-61A 

T1O-540-AJ1A 

10302-61 A 

T1O-540-W2A 

9937-61 A 

TIO-540-AE2A 

10 158-61 A 

T1O-540-AJ1A 

10310-61A 

T1O-540-W2A 

9938-61 A 

TIO-540-AE2A 

10163-61A 

TIO-540-AJ1A 

1031I-61A 

T1O-540-W2A 

10006-61 A 

TIO-546-AE2A 

10 166-61 A 

T1O-540-AJ1A 

10313-61A 

TIO-540-W2A 

10042-61A 

T1O-540-AE2A 

10191-61A 

TIO-540-AJ1A 

10314-61A 

TIO-540-W2A 

10043-61 A 

TIO-540-AE2A 

10192-61A 

TIO-540-AJ1A 

10315-61A 

T1O-540-W2A 

10204-61 A 

TIO-540-AE2A 

10193-61A 

T1O-540-AJ1A 

10316-61A 

T1O-540-W2A 

10207-61 A 

T1O-540-AE2A 

10198-61A 

TIO-540-AJ1A 

10320-61 A 

TIO-540-X120 

9882-61 A 

TIO-540-AE2A 

10205-61 A 

TIO-540-AJ1A  . 

10321-61A 

T1O-540-X120 

9887-61 A 

T1O-540-AE2A 

10206-61 A 

T1O-540-AJ1A 

10322-61A  . 

TIO-540-X120 

9891-61A 

TIO-540-AE2A 

10208-6 1 A 

TIO-540.AJ1A 

10325-61A 

TIO-540-X120 

9893-61 A 

T1O-540-AE2A 

10228-61 A 

T1O-540-AJIA 

10326-61A 

TIO-540-X120 

9894-61 A 

T1O-540-AE2A 

10238-61A 

TIO-540-AJ1A 

10327-61 A 

T1O-540-X120 

9904-61A 

T1O-540.AE2A 

10248-61 A 

TIO-540-AJ1A 

10328-61A 

T1O-540-X120 

9905^1  A 

T1O-540-AE2A 

10254-61 A 
10255-61 A 

T1O-540-AJ1A 

10329-61 A 

TIO-540-X120 

9908-61 A 

T1O-540-AE2A 

T1O-540-AJIA 

10332-61A 

T1O-540-X120 

9909-61 A 

T1O-540-AE2A 

10256-61 A 

TIO-540-AJ1A 

10333-61A 

TIO-540-X120 

9922-61 A 

T1O-540-AE2A 

10260-61 A 

T1O-540-AJ1A 

10334-61A 

T1O-540.X120 

9923-61 A 

T1O-540-AE2A 

10262-61 A 

TIO-540-AJ1A 

10335-61A 

TIO-540-X120 

9924-61 A 

T1O-540-AE2A 

10265-61 A 

TIO-540-AJ1A 

10339-61A 

TIO-540-X143 

101115-61 

TIO-540-AE2A 

10269-61 A 

TIO-540-AJ1A 

10340-61 A 

T1O-540-AE2A 

10270-61 A 

T1O-540-AJ1A 

10346-61A 

(1)  Contact  Lycoming,  652  Oliver 
Street,  Williamsport.  PA  17701,  U.S.A.; 
telephone  (570)  323-6181,  contact 
Lycoming,  652  Oliver  Street, 
Williamsport,  PA  17701,  U.S.A.; 
telephone  (570)  323-6181  within  50 
hours  time-in-service  (TIS)  or  6  months 
after  the  effective  date  of  this  AD, 
whichever  occurs  earlier,  to  arrange  for 
a  crankshaft  material  test. 

(2)  Operation  of  the  engine  beyond  50 
hours  TIS  or  6  months  after  the  effective 


date  of  this  AD,  whichever  occurs 
earlier,  or  while  the  material  is  being 
tested  is  not  permitted. 

(3)  If  your  crankshaft  fails  the  material 
testing,  remove  the  crankshaft  before 
further  flight. 

(4)  If  yoiu  crankshaft  passes  the 
material  testing,  the  crankshaft  may  be 
returned  to  service. 


IO-540  Engines  Modified  by  STC  by 
Installing  a  Turbocharger  System  and 
All  Engines  That  Have  Been 
Overhauled 

(d)  If  your  engine  was  manufactured, 
overhauled  or  had  the  crankshaft 
replaced  after  March  1, 1997,  and  your 
engine  SN  is  not  covered  in  paragraphs 
(a),  (b),  or  (c)  of  this  AD,  do  the 
following: 
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(1)  Determine  the  SN  of  your 
crankshaft. 

(2)  If  your  crankshaft  SN  is  listed  in 
Table  2  of  Lycoming  MSB  552.  dated 


August  16,  2002,  remove  the  crankshaft         (3)  If  yoxu  crankshaft  SN  is  listed  in 
before  further  flight.  Table  4  of  this  AD,  do  the  following; 

Table  4  follows: 


Table  4  SN*s  of  Crankshafts  Manufactured  From  March  2002  to  Present 


V537925679 
V537925690 
V53792568I 


V537925689 


V537925656 
V537924599 
V537925864 
V537925877 
V537925678 
V53792571I 


V537925870 


V537925842 
V537925838 


V537924595 


V537925649 


V537925695 


V537925702 


V537925841 


V537925644 


V537924597 


V537925653 


V537925639 


V537925634 


V537925638 


V537925606 


V537925593 


\V5379256I9 


V537925609 


V537925617 


V537925595 


V537925627 


V537925626 


V537925635 


V5379256I3 


V537925629 


V537925601 


V537925625 


V537925598 


V5379245% 


V537925665 


V537925668 


V537925674 


V537925651 


V537925697 


V537925672 


V5379257I2 


V537925868 


V537924598 


V537925675 


V537925851 


V537925623 


(i)  Contact  Lycoming,  652  Oliver 
Street,  WiUiamsport,  PA  17701,  U.S.A.; 
telephone  (570)  323-6181,  within  10 
hours  time-in-service  (TIS)  to  arrange 
for  a  crankshaft  material  test. 

(ii)  Operation  of  the  engine  beyond  10 
hours  lis  after  the  effective  date  of  this 


AD  or  while  the  material  is  being  tested 
is  not  permitted. 

(iii)  If  your  crankshaft  fails  the 
material  testing,  remove  the  crankshaft 
before  further  flight. 


(iv)  If  your  crankshaft  passes  the 
material  testing,  the  craiikshaft  may  be 
returned  to  service. 

(4)  If  yoiu-  crankshaft  SN  is  listed  in 
Table  5  of  this  AD,  do  the  following; 
Table  5  follows: 


» 
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Table  5.  Crankshafts  Manufactured  From  March  1997  through  March  1999  By  SN 

0037 

V53790300 

V537910159 

V53795379 

V5379 10654 

V5379949I 

0039A 

V53790309 

V537910160 

V5379 10555 

V5379 10655 

V53799492 

0048A 

V53790311 

V537910161 

V5379 10557 

V5379 10658 

V5379 11246 

117424 

V53790312 

V537910162 

V5379 10558 

V5379 10659 

V537911247 

117425 

V53790314 

V537910163 

V5379 10559 

V53791066 

V5379 11248 

117426 

V53790322 

V537910165 

V5379 10562 

y5379 10660 

V537911249 

117429 

V53790324 

V537910167 

V5379 10565 

V537910661 

V537911251 

117438 

V53790327 

V537910168 

V5379 10567 

V5379 10661 

V5379 11252 

117440 

V53790339 

V537910169 

V5379 10570 

V5379 10662 

V53'^11253 

117441 

V53790407 

V5379 10222 

V5379 10571 

V5379 10663 

V5379I1255 

117442 

V53790542 

V5379 10246 

V537910572 

V5379 10667 

V5379 11257 

117444 

V5379 10002 

V5379 10248 

V5379 10573 

V5379 10668 

V5379 11260 

117488 

V5379 10003 

V5379 10250 

V5379 10574 

V53791067 

V537911261 

117491 

V537910004 

V5379 10251 

V5379 10576 

V537910672 

V5379 11263 

117493 

V5379 10005 

V5379 10252 

V5379 10577 

V5379 10673 

V5379 11267 

117494 

V537910006 

V5379 10253 

V5379 10580 

V5379 10675 

V5379 11269 

117497 

V5379 10007 

V5379 10254 

V5379 10581 

V5379 10677 

V537911270 

117498 

V5379 10008 

V5379 10260 

V5379 10582 

V5379 10679 

V537911271 

117668 

V5379 10009 

V5379 10266 

V5379 10583 

V53791068 

V5379 11272 

117669 

V537910010 

V5379 10267 

V5379 10584 

V5379I0680 

V537911273 

117672 

V537910011 

V5379 10280 

V5379 10585 

V5379 10836 

V5379 11274 

117675 

V537910013 

V5379 10291 

V537910586 

V5379 11201 

V5379 11275 

117679 

V537910014 

V53791043 

V537910588 

V537911203 

V5379 11277 

117681 

V537910017 

V5379 10472 

V5379 10590 

V5379 11204 

V537911278 

117682 

V537910018 

V5379 10486 

V5379 10591 

V5379 11205 

V53791I280 

117683 

V5379 10021 

V5379 10487 

V5379 10597 

V5379 11206 

V5379 11281 

117685 

V5379 10022 

V5379 10488 

V5379 10598 

V5379 11209 

V5379I1284 

117686 

V537910023 

V537910490 

V5379 10599 

V537911210 

V5379 11285 

117690 

V5379 10024 

V5379 10492 

V5379 10600 

V537911211 

V5379 11286 

117692 

V5379 10025 

V5379 10493 

V5379 10602 

V53791I213 

V5379 11287 

117693 

V537910026 

V5379 10494 

V5379 10603 

V537911214 

V5379 11289 

117695 

V5379 10027 

V5379 10495 

V537910604 

V53791I216 

V537911292 
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1176% 

V5379 10028 

V5379 10496 

V537910605 

V537911217 

V5379 11293 

117698 

V5379 10029 

V5379i0501 

V537910612 

V537911221 

V5379 11295 

I I 7700 

V5379 10030 

V537910502 

V537910614 

V537911223 

V5379 11299 

117701 

V5379 10032 

V5379 10504 

V537910615 

V537911225 

V537911301 

117702 

V537910O33 

V537910505 

V537910616 

V5379 11227 

V537911303 

117703 

V5379 10034 

V537910507 

V537910617 

V537911228 

V5379 11306 

117704 

V537910036 

V5379 10508 

V537910618 

V5379 11231 

V537911307 

117708 

V5379 10038 

V537910509 

V5379 10620 

V5379 11232 

V5379 11309 

117709 

V5379 10039 

V537910510 

V5379 10621 

V537911237 

V537911310 

117711 

V537910040 

V537910511 

V5379 10622 

V537911238 

V537911313 

117712 

V5379 10041 

V5379 10532 

V537910625 

V537911241 

V537911314 

117716 

V5379 10042 

V537910536 

V5379 10627 

V537912218 

V5379 11315 

V53790015 

V5379 10043 

V537910538 

V5379 10630 

V537912219 

V537911316 

V53790017 

V5379 10045 

V537.9 10539 

V537910632 

V5379 12220 

V537911318 

V53790035 

V53791013 

V5379 10546 

V537910633 

V5379 12221 

V537911319 

V53790114 

V53791014 

V5379 10549 

V5379 10635 

V537912222 

V5379 11325 

V53790138 

V537910151 

V53791055I 

V5379 10636 

V5379 12224 

V5379 11394 

V53790261 

V537910154 

V5379 10552 

V5379 10637 

V5379 12609 

V5379 11469 

V5379 11476 

V537910156 

V537910553 

V5379 10638 

V537912614 

V5379 11472 

V5379 11477 

V537911856 

V5379 12072 

V53791064 

V537912618 

V5379 11473 

V5379 11479 

V5379 11857 

V5379 12073 

V537912135 

V5379 12620 

V5379 11474 

V5379 11480 

V5379 11858 

V537912074 

V537912I36 

V5379 12621 

V537913280 

V5379 11482 

V5379 11859 

V537912075 

V537912137 

V537912629 

V537913287 

V5379 11482 

V5379 11862 

V537912077 

V537912138 

V5379I2630 

V5379 13422 

V5379 11486 

V537911863 

V537912078 

V537912139 

V5379 12631 

V53791344 

V53791I487 

V5379 11865 

V537912079 

V537912140 

V537912633 

V537913511 

V5379 11488 

V537911873 

V537912081 

V537912141 

V537912634^ 

'    V537913518 

V5379 11490 

V53791202 

V5379 12082 

V537912142 

V537912636 

V5379 13524 

V53791I491 

V5379 12020 

V5379 12084 

V537912143 

V5379 12637 

V537913545 

V5379 11493 

V5379 12022 

V5379 12085 

V537912144 

V5379 12638 

V537913692 

V53791I495 

V537912024 

V5379 12086 

V537912146 

V537912639 

V5379 13705 

V5379 11501 

V5379 12025 

V5379 12088 

V537912147 

V5379 12640 

V537914210 

V5379 11503 

V5379 12026 

V537912089 

V537912148 

V5379 12651 

V537914279 

V5379n504 

V5379 12027 

V537912090 

V537912149 

V5379 12653 

^V5379 14281 

V5379 11505 

V5379 12028 

V537912091 

V537912150 

V5379 12654 

V53791429 
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V5379 11506 

V5379 12029 

V5379 12092 

V537912151 

V537912655 

V5379 14298 

V5379I1509 

V537912030 

V5379 12094 

V537912152 

V5379 12656 

V537914310 

V537911511 

V537912033 

V537912095 

V537912153 

V5379 12658 

V537914315 

V537911515 

V537912034 

V5379 12096 

V537912154 

V5379 12660 

V53791432 

V537911517 

V5379 12035 

V5379 12097 

V537912155 

V537912661 

V53791433 

V53791152 

V537912036 

V537912100 

V537912156 

V537912662 

V53791438 

V537911522 

V537912037 

V537912101 

V537912160 

V537912664 

V53791443 

V5379 11523 

V5379 12039 

V537912103 

V537912161 

V5379 12665 

V53791443 

V5379n532 

V537912040 

V537912105 

V537912162 

V53791291 

V53791444 

V53791i61 

V537912041 

V537912106 

V537912163 

V537912913 

V53791446 

V53791170 

V537912042 

V537912107 

V5379 12164 

V5379 12923 

V53791447 

V5379 11803 

V537912043 

V537912108 

V537912166 

V5379 12926 

V53791448 

V537911818 

V5379 12045 

V537912109 

V537912167 

V537912927 

V53791450 

V537911819 

V537912046 

V537912109 

V537912168 

V5379 12927 

V5379146% 

V5379 11820 

V537912047 

V537912110 

V537912170 

V537912931 

V537914921 

V5379 11822 

V537912048 

V537912111 

V537912173 

V537912933 

V5379 15021 

V537911824 

V5379 12050 

V537912112 

V537912177 

V537912934 

V537915037 

V5379 11826 

V537912051 

V537912113 

V537912181 

V537912935 

V537915I78 

V537911827 

V537912052 

V537912114 

V537912182 

V537912936 

V537915220 

V5379 11832 

V537912054 

V537912115 

V537912183 

V5379 12937 

V5379 15291 

V5379 11833 

V5379 12055 

V537912117 

V537912184 

V5379 12941 

V53791535 

V5379 11834 

V537912056 

V537912118 

V537912186 

V5379 12964 

V5379 15350 

V5379 11838 

V5379 12057 

V537912119 

V537912189 

V5379 12988 

V5379 15840 

V537911839 

V537912058 

V537912120 

V537912191 

V5379 13261 

V5379 15922 

V5379 11840 

V5379 12059 

V537912124 

V537912193 

V5379 13261 

V5379 15943 

V5379n842 

V537912060 

V537912125 

V537912194 

V5379 13272 

V5379 15989 

V537911846 

V537912062 

V537912126 

V537912196 

V5379 13277 

V5379 15990 

V5379 11847 

V5379 12063 

V537912128 

V537912197 

V53792770 

V537915996 

V537911848 

V537912064 

V537912129 

V537912198 

V53792771 

V537916014 

V537911850 

V537912065 

V537912129 

V537912200 

V53792773 

V537916I40 

V5379 11851 

V5379 12067 

V537912130 

V5379 12205 

V53792774 

V5379i623 

V5379 11853 

V5379 12068 

V537912131 

V5379 12206 

V53792777 

V53791624 

V537911854 

V537912069 

V537912132 

V5379 12208 

V53792778 

V53791625 

V53791 1855 

V5379 12070 

V537912133 

V5379122I1 

V53792779 

V53791626 

V53791633 

V53791207I 

V537912134 

V537912214 

V53792780 

V53791628 
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V53791635 

V53791881 

V53792105 

V537912215 

V53792782 

V53791629 

V53791637 

V53791882 

V53792106 

V53792398 

V53792786 

V53791630 

V53791654 

V53791883 

V53792107 

V53792399 

V53792788 

V53793121 

V53791740 

V53791887 

V53792108 

V5379240O 

V53792789 

V53793122 

V53791741 

V53791888 

V53792110 

V53792401 

V53792791 

V53793123 

V53791743 

V53791890 

V53792111 

V53792402 

V53792792 

V53793126 

V53791749 

V53791894 

V53792112 

V53792403 

V53792795 

V53793130 

V53791751 

V53791895 

V53792114 

V53792405 

V53792798 

V53793131 

V53791753 

V53791902 

V53792115 

V53792486 

V53792799 

V53793132 

V53791754 

V53791903 

V53792118 

V53792568 

V53792846 

V53793133 

V53791755 

V53791908 

V53792120 

V53792570 

V53792847 

V53793134 

V53791756 

V53791909 

V53792172 

V53792572 

V53792848 

V53793135 

V53791787 

V53791910 

V53792215 

V53792573 

V53792850 

V53793136 

V53791790 

V53791916 

V53792216 

V53792576 

V53792852 

V53793137 

V537917% 

V5379i917 

V53792222 

V53792577 

V53792854 

V53793139 

V5379I797 

V53791920 

V53792223 

V53792579 

V53792857 

V53793140 

V53791799 

V53791924 

V53792224 

V53792581 

V53792858 

V53793141 

V53791800 

V53791924 

V53792226 

V53792583 

V53792970 

V53793142 

V53791804 

V53791925 

V53792229 

V53792586 

V53792981 

V53793147 

V53791805 

V53791927 

V53792236 

V53792726 

V53 792983 

V53793152 

V53791806 

V53791928 

V53792238 

V53792753 

V53792985 

V53793155 

V53791809 

V53791929 

V53792239 

V53792754 

V53792988. 

V53793156 

V53791810 

V53791931 

V53792240 

V53792756 

V53 792991 

V53793157 

V53791812 

V53791948 

V53792242 

V53792757 

V53792995 

V53793158 

V5379I813 

V53791955 

V53792243 

V53792758 

V537929% 

V53793159 

V53791820 

V53791956 

V53792244 

V53792759 

V53792998 

V53793160 

V53791823 

V53791957 

V53792245 

V53792762 

V53792999 

V53793I61 

V53791824 

V53791959 

V53792247 

V53792763 

V53793000 

V53793342 

V53791828 

V53791%4 

V53792292 

V53792766 

V53793003 

V53793343 

V5379i833 

V53791979 

V53792296 

V53792767 

V53793004 

V53793344 

V5379i835 

V53791995 

V53792307 

V53792768 

V53793005 

V53793345 

V5379I836 

V53792081 

V53792308 

V53792769 

V53793006 

V53793347 

V53791838 

V53792084 

V53792309 

V53795380 

V53793007 

V53793348 

V53791839 

V53792085 

V537923iO 

V53795381 

V53793008 

V53793349 

V5379184i 


V53792086 


V53792312 


V53795382 


V53793011 


V53793352 


V53791842 

V53792087 

V53792313 

V53795384 

V53793013 

V53793353 

Y53791847 

V53792089 

V53792314 

V53795386 

V53793014 

V53793355 

V53791868 

V53792090 

V53792316 

V53795387 

V53793015 

V53793357 

V53791876 

V53792091 

V53792317 

V53795389 

V53793017 

V53793359 

V53791878 

V53792092 

V53792394 

V53795390 

V53793018 

V53793360 

V53793382 

V53792094 

V53792396 

V53795391 

V53793021 

V53793361 

V53793383 

V53792096 

V53792397 

V53795392 

V53793022 

V53793363 

V53793384 

V53792098 

V53794873 

V53795393 

V53793026 

V53793365 

V53793385 

V53792099 

^  V53794874 

V53795394 

V53795453 

V53793368 

V53793776 

V53792I00 

V53794877 

V537953% 

V53795501 

V53793369 

V53793777 

V53792101 

V53794879 

V53795400 

V53795630 

V53793370 

V53793779 

V53792102 

V53794881 

V53795401 

V53795670 

V53793371 

V53793781 

V53792103 

V53794883 

V53795402 

V53795673 

V53793373 

V53793782 

V53794ill 

V53794884 

V53795403 

V53796525 

V53793374 

V53793783 

V53794153 

V53794886 

V53795405 

V53796611 

V53793375 

V53793784 

V53794154 

V53794888 

V53795406 

V53796640 

V53793376 

V53793786 

V53794156 

V53794889 

V53795412 

V53796641 

V53793379 

V53793788 

V53794157 

V53794890 

V53795413 

V53796642 

V53793381 

V53793789 

V53794158 

V53794892 

V53795414 

V53796662 

V53799493 

V53793790 

V53794i59 

V53794893 

V53795415 

V53796663 

V537994% 

V53793791 

V53794i61 

V53794894 

V537954i6 

V53796671 

V53799497 

V53793792 

V53794163 

V53794895 

V53795417 

V53796673 

V53799498 

V53793798 

V53794335 

V53795061 

V53795418 

V53796674 

V53799499 

V53793885 

V53794336 

V53795062 

V53795419 

V53796678 

V53793886 

V53794338 

V53795141 

V53795420 

V53796679 

V53793887 

V53794339 

V53795253 

V53795421 

V53796680 

V53793889 

V53794809 

V53795254 

V53795422 

V53796824 

V53793890 

V53794810 

V53795255 

V53795423 

V53796828 

V53793906 

V537948n 

V53795256 

V53795424 

V53796834 

V53793908 

V53794812 

V53795264 

V53795426 

V53797355 

V53793910 

V53794812 

V53795269 

V53795428 

V53797417 

V53793911 

V53794813 

V53795272 

V53795429 

V537974i8 

V53793913 

V53794815 

V53795277 

V53795433 

V53797419 

V537939I4 

V53794822 

V53795278 

V53795436 

V5379742i 

V53793915 

V53794824 

V53795279 

V53795437 

V53797427 
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V53793916 


V537939I7 


V53793918 


V53793919 


V53793921 


V53794827 


V53795280 


V53795438 


-V53797428 


V53794828 


V53795281 


V53795439 


V53797433 


V53794830 


V53795283 


V53795440 


V53797434 


V53794831 


V53795284 


V53795441 


V53797435 


V53794833 


V53795285 


V53795443 


V53797436 


V53793924 

V53794835 

.V53795287 

V53795444 

V53797439 

V53794013 

V53794836 

V53795288 

V53795445 

V53797440 

V53794017 

V53794837 

V53795289 

V53795447 

V53797441 

V53794027 

V53794838 

V53795290 

V53795448 

V53798425 

V53794029 

V53794840 

V53795291 

V53795449 

V53799427 

V53794033 

V53794841 

V53795292 

V53795450 

V53799473 

V53794037 

V53794842 

V537952% 

V53795451 

V53799474 

V53794038 

V53794843 

V53795313 

V53795452 

V53799475 

V53794040 

V53794844 

V53795368 

V5379 10640 

V53799478 

V53794043 

V53794845 

V53795369 

V5379 10643 

V53799479 

V53794044 

V53794846 

V53795372 

V5379 10643 

V53799481 

V53794045 

V53794847 

V53795373 

V5379 10644 

V53799485 

V53794046 

V53794848 

V53795374 

V5379 10645 

V53799486 

V5  3 794047 

V53794849 

V53795375 

V5379 10646 

V53799488 

V53794048 

V53794851 

V53795376 

V53791065 

V53799489 

V53794051 

V53794852 

V53795377 

V537910652 

V53799490 

BILUNG  CODE  4910-13-C 

(i)  Contact  Lycoming,  652  Oliver 
Street,  Williamsport.  PA  17701,  U.S.A.; 
telephone  (570)  323-6181,  contact 
Lycoming,  652  Oliver  Street, 
Williamsport,  PA  17701,  U.S.A.; 
telephone  (570)  323-6181  vdthin  50 
hours  time-in-service  (TIS)  or  6  months 
after  the  effective  date  of  this  AD, 
whichever  occurs  earlier,  to  arrange  for 
a  crankshaft  material  test. 

(ii)  Operation  of  the  engine  beyond  50 
hours  TIS  or  6  months  after  the  effective 
date  of  this  AD,  whichever  occurs 
earlier,  or  while  the  material  is  being 
tested  is  not  permitted. 

(iii)  If  your  crankshaft  fails  the 
material  testing,  remove  the  crankshaft 
before  further  flight. 

(iv)  If  your  crankshaft  passes  the 
material  testing,  the  crankshaft  may  be 
returned  to  service. 

Disposition  of  Crankshafts  That  Have 
Passed  the  Material  Test 

(e)  A  crankshaft  that  has  passed  the 
Lycoming  material  testing  may  be 
returned  to  service. 


Disposition  of  Crankshafts  That  Have 
Failed  the  Material  Test 

(f)  After  the  effective  date  of  this  AD, 
do  not  install  in  any  engine,  any 
crankshaft  that  has  failed  the  material 
test. 

Denial  of  Altemadve  Methods  of 
Compliance 

(g)  An  alternative  method  of 
compliance  to  perform  material  testing 
on  crankshafts  listed  by  SN  in  Table  2 
of  Lycoming  MSB  552,  dated  August  16, 
2002,  will  not  be  approved. 

Special  Flight  Permits 

(h)  Special  flight  permits  may  be 
issued  in  accordance  with  §§  21.197  and 
21.199  of  the  Federal  Aviation 
Regulations  (14  CFR  21.197  and  21.199) 
to  operate  the  airplane  to  a  location 
where  the  requirements  of  this  AD  can 
be  done. 

Documents  That  Have  Been 
Incorporated  By  Reference 

(i)  The  actions  must  be  done  in 
accordance  with  the  follovsring 
Lycoming  Mandatory  Service  Bulletin 


No.  552,  dated  August  16,  2002.  This 
incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  Lycoming,  652  Oliver 
Street,  Williamsport,  PA  17701,  U.S.A. 
Copies  may  be  inspected  at  the  FAA, 
New  England  Region,  Office  of  the 
Regional  Coimsel,  12  New  England 
Executive  Park,  Burlington,  MA;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street  NW.,  suite  700, 
Washington,  DC. 

Efiiective  Date 

(j)  This  amendment  becomes  effective 
September  20,  2002. 

Issued  in  Burlington,  Massachusetts,  on 
September  16,  2002. 
Frands  A.  Favara, 

Acting  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  02-24030  Filed  9-19-02;  8:45  am] 
BHUHO  CODE  4»ie-13-P 


/ 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  97 

[Docket  No.  30331 ;  AmdL  No.  30241] 

Standard  Instrument  Approach 
Procadurss;  Miscallanaous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

summary:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instnunent  Approach  Procedures 
(SlAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic.requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 
DATES:  This  rule  is  effective  September 
20,  2002.  The  compliance  date  for  each 
SLAP  is  specified  in  the  amendatory 
provisions. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
20,  2002. 

ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

4.  The  Office  of  the  Federal  Register, 
800  North  Capitol  Street,  NW..  Suite 
700,  Washington,  DC. 

For  Purchase — Individual.  SIAP 
copies  may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  ^ected  airport  is 
located. 

By  Subscription — Copies  of  all  SIAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Doctiments. 
U.S.  Government  Printing  Office. 
Washington,  DC  20402. 


FOR  FURTHER  INFORMATION  CONTACT: 

Donald  P.  Pate,  Flight  Procedure 
Standards  Branch  (AMCAFS-420). 
Flight  Technologies  and  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  Mike 
Monroney  Aeronautical  Center,  6500 
South  MacArthur  Blvd.  Oklahoma  City, 
OK  73169  (Mail  Address:  P.O.  Box 
25082  Oklahoma  City,  OK  73125) 
telephone:  (405)  954-4164. 
8UPPl£MENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  each  SLAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDC)/Permanent  (P)  Notices  to 
Airmen  (NOTAM)  wh^ph  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(a),  1 
CFR  part  51,  and  §97.20  of  the  Federal 
Aviation's  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  niunber  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  test  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SLAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affiected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SLAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SLAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  context  of  the 
following  FDC/P  NOTAMs  foi"  each 
SLAP.  The  SIAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/.T)  NOTAMs  is  of  such  duration 
as  to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs,  the  respective  FDC/T 
NOTAMS  have  been  canceled. 

The  FDC/P  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 


Standard  for  Terminal  Instrument 
Procedures  (TERPS).  In  developing 
these  chart  changes  to  SIAPs  by  FDC/P 
NOTAMs,  the  TERPS  criteria  were 
applied  to  only  these  specific  conditions 
existing  at  the  affected  airports.  All 
SLAP  amendments  in  this  rule  have 
been  previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 
Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  inunediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  all  these 
SLAP  amendments  requires  making 
them  effective  in  less  than  30  days. 

Further,  the  SLAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPS.  Because  of  the 
clone  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  impracticable  and  contrary  to  the 
public  interest  and,  where  applicable, 
that  good  cause  exists  for  making  these 
SLAPs  effective  in  less  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequently  and  routine  amendments  are 
necessary  to  keep  them  operationcdly 
current.  It.  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
.  does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97    . 

Air  traffic  control,  Airports, 
Incorporation  by  reference,  and 
Navigation  (Air). 

Issued  in  Washington,  DC,  on  September 
13,  2002. 

lames  I.  Ballough, 
Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  instrument  Approach 
Procedures,  effective  at  0901  UTC  on      ^ 
the  dates  specified,  as  follows: 
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PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  40103.  40113.  40120. 
44701;  49  U.S.C.  106(g):  and  14  CFR 
11.49(b)(2). 


2.  Part  97  is  amended  to  read  as 
follows: 

§§97^>  97.25, 97.27, 97.29, 97.31, 97.33, 
97.35    [Amended] 

By  amending:  §  97.23  VOR,  VOR/ 
DME.  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOG,  LOC/DME, 


LDA,  LDA/DME,  SDF,  SDF/DME; 
§  97.27  NDB.  NDB/DME;  §  97.29  ILS, 
ILS/DME.  ISMLS,  MLS/DME,  MLS/ 
RNAV;  §97.31  RADAR  SIAPs;  §97.33 
RNAV  SIAPs;  and  §  97.35  COPTER 
SIAPs,  Identified  as  follows: 

*  *  *  Effective  Upon  Publication 


FDCdate 


State 


City 


Airport 

General  Edward  Lawrence  Logan  IntI 

Dallas-Fort  Worth  

Lake  Havasu  City 

Morrisvllle-Stowe  State 

Denton  Muni  

Knox  County  Regional 

Albany  IntI , 

Searle  Field 

Searle  Field  

Searle  Field  

Newport  News/Williamsburg  IntI  

Sacramento  Mattier 

John  F.  Kennedy  IntI  

Marlette 

Marletie 

Bobby  L.  Chain  Muni 

Newark  IntI  

Newark  IntI  

Springfield-Branson  Regional 

Granbury  Muni 

Knox  County  Regional  

Knox  County  Regional 

Addison 

Newport  News/Williamsburg  IntI  

Keystone  Airpark 


FDCNo. 


Subject 


08/09/02  ... 

08/15A)2  ... 

08/21/02  ... 

08/22/02  ... 

08/22/02  ... 

08/27/02  ... 

08/27/02  ... 

08/29/02  ... 

08/29A)2  ... 

08/29/02  ... 

08/30/02  ... 

09/02/02  ... 

09/03/02  ... 

09/03/02  ... 

09/03/02  ... 

09/04/02  ... 

09/04/02  „. 

09/04/02  ... 

09/04/02  ... 

09/04/02  ... 

09/05/02  ... 

09/05/02  ... 

09/05/02  ... 

09A)9/02  ... 

09/10/02  ... 


MA 
TX 
AZ 

VT 
TX-, 
ME 
NY 

NE 
NE 
NE 
VA 

CA 

NY 

Ml 

Ml 

MS 

NJ 

Ki 

MO 

TX 

ME 

ME 

TX 

VA 

FL 


Boston  

Dallas-Fort  Worth 
Lake  Havasu  City 

Morrisville  

Denton 

Rockland 

Alt)any 


Ogallala  

Ogallala  

Ogallala  

Newport  News 

Sacramento  .... 

New  York 

Marlette 

Marlette 

Hattiesburg  


Newark 


Newark 


Springfield 

GrandtHjry 

Rockland 

Rockland 

Dallas 

Newport  News 

Keystone  Heights 


2/8237 
2/8495 
2/8722 

2/8752 
2/8769 
2/8928 
2/8995 

2/9054 
2/9055 
2/9056 
2/9108 

2/9098 
2/9225 
2/9227 
2/9228 
2/9245 

2/9247 

2/9248 

2/9257 
2/9281 
2/9352 
2/9354 
2/9363 
2/9522 
2/9549 


NDB  Rwy  4R,  Amdt  23. 
ILS  Rwy  18L.  Amdt  17B. 
VOR/DME  or  GPS-A,  Orig- 

B. 
NDB  or  GPS-B,  Amdt  1A. 
ILSRwy  17,  Amdt6C. 
ILS  Rwy  13.  Amdt  1. 
COPTER  ILS  Rwy  I.Orig- 

A. 
VOR/DME  Rwy  8,  Orig. 
VOR  Rwy  8,  Amdt  5. 
RNAV  (GPS)  Rwy  8,  Orig. 
LOC  BC  Rwy  25,  Amdt 

13D. 
RNAV  (GPS)  Rwy  4R,  Orig. 
ILS  Rwy  4L.  Amdt  10. 
RNAV  (GPS)  Rwy  9,  Orig. 
RNAV  (GPS)  Rwy  27,  Orig. 
VOR  or  GPS  Rwy  13,  Amdt 

10. 
VOR/DME  Rwy  22L,  Orig- 

A. 
RNAV  (GPS)  Rwy  22L, 

Orig. 
NDBRwy  14,  Amdt  11. 
VOR  DME-A,  Orig. 
GPS  Rwy  31 ,  Orig-A. 
NDB  Rwy  31 ,  Orig. 
ILSRwy  15;  Amdt  9A.~ 
NDB  Rwy  25,  Amdt  4C. 
VOR/DME  Rwy  4,  Orig. 


(FR  Doc.  02-23826  Filed  9-19-02:  8:45  am] 

BHJJNQ  CODE  4910-1»-M 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  97 

[Docket  No.  30330;  Amdt  No.  3023] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments      | 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMIARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SL/VPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,, or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 


new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  imder 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  This  rule  is  effective  September 
20,  2002.  The  compliance  date  for  each 
SLAP  is  specified  in  the  amendatory 
provisions. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
20,  2002. 

ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 


2.  The  FAA  Regional  Office  of  the 
region  in  which  the  Eiffected  airport  is 
located; 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SLAP;  or, 

4.  The  Office  of  Federal  Register,  800 
North  Capitol  Street,  NW.,  Suite  700, 
Washington,  DC. 

For  Purchase — Individual  SIAP 
copies  may  be  obtained  firom: 

1.  FAA  Public  hiquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SIAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P.  Pate,  Flight  Procedure 
Standards  Branch  {AMCAFS-420). 
Flight  Technologies  and  Programs 
Division,  Flight  Standards  Service, 
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Federal  Aviation  Administration,  Mike 
Monroney  Aeronautical  Center,  6500 
South  MacArthur  Blvd.,  Oklahoma  City, 
OK  73169  (Mail  Address:  P.O.  Box 
25082,  Oklahoma  City,  OK  73125) 
telephone:  (405)  954-^164. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
dociunents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  part  51,  and  §97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  826D-3,  8260- 
4,  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 

The  large  ntimber  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Fiuther, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  tjrpes  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SLAP 
as  contained  in  the  transmittal.  Some 
SIAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (NFDC) 
Notice  to  Airmen  (NOTAM)  as  an     i 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circiunstances 
which  created  the  need  for  some  SIAP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SLAPs,  an  effective  date  at 
least  30  days  after  publication  is 
provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Procedures 
(TERPS).  la  developing  these  SL/VPs,  the 
TERPS  criteria  were  applied  to  the 


conditions  existing  or  anticipated  at  the 
affected  airports.  Because  of  the  close 
and  immediate  relationship  between 
these  SIAPs  and  safety  in  air  commerce, 
I  find  that  notice  and  public  procedure 
before  adopting  these  SLAPs  are  - 

impracticable  and  contrary  to  the  public 
interest  and,  where  applicable,  that 
good  cause  exists  for  making  some 
SLAPs  effective  in  less  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  imder  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  97 

Air  traffic  control,  Airports, 
Incorporation  by  reference,  and 
Navigation  (Air). 

Issued  in  Washington,  E>C,  on  September 
13,  2002. 
James  J.  Ballough, 

Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instnunent  Approach 
Procediu^s,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  106(g)^40103.  40113. 
40120,  44701;  and  14  CFR  11.49(b)(2) 

2.  Part  97  is  amended  to  read  as 
follows: 

S§97^.  97.25, 97,27, 97,29, 97  J1, 97.33, 
and  97,35    [Amended] 

By  amending:  §97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOC,  LOC/DME, 
LDA.  LDA/DME.  SDF,  SDF/DME; 
§  97.27  NDB.  NDB/DME;  §  97.29  ILS, 


ILS/DME.  ISMLS,  MLS.  MLS/DME; 
MLS/RNAV;  §97.31  RADAR  SL\P8; 
§  97.33  RNAV  SL\Ps;  and  §  97.35 
COPTER  SIAPs.  identified  as  follows: 

•  *  'Effective  October 31.  2002 

Camden.  AR.  Harrell  Field.  VOR/DME  RWY 

36  Amdt  9 
Camden.  AR,  Harrell  Field.  NDB  RWY  18, 

Amdt  11 
Camden.  AR.  Harrell  Field.  RNAV  (GPS) 

RWY  18.  Orig 
Camden.  AR.  Harrell  Field,  RNAV  [GPS) 

RWY  36,  Orig 

•  •  *  Effective  November  28,  2002 

Albertville,  AL,  The  Albertville  Muni- 
Thomas  J.  Bnimlik  Field,  NDB-A.  Amdt  4 
Mena.  AR.  Mena  Intermountain  Muni.  VOR/ 

DME-A,  Amdt  10 
Mena.  AR.  Mena  Intermountain  Muni.  NDB- 

B.  Amdt  8 
Albia,  lA,  Aibia  Muni.  VOR/DME-A.  Amdt  4 
Houghton  Lake,  MI,  Roscommon  County. 

RNAV  (GPS)  RWY  9.  Orig 
Duluth,  MN,  Duluth  Intl.  COPTER  ILS  RWY 

9,  Amdt  1 
Marks.  MS.  Selfs.  NDB  OR  GPS-A.  Amdt  2. 

CANCELLED 
Marks,  MS,  Selfs,  NDB  RWY  2.  Amdt  4. 

CANCELLED 
Plattsmouth,  NE  Plattsmouth  Muni,  NDB 

RWY  34.  Amdt  4A,  CANCELLED 
Medina.  OH.  Medina  Muni,  VOR  RWY  27, 

Amdt  1 
Medina.  OH.  Medina  Muni.  RNAV  (GPS) 

RWY  9.  Orig 
Medina,  OH.  Medina  Muni.  RNAV  (GPS) 

RWY  27,  Orig 
Eastland.  TX.  Eastland  Muni.  NDB  RWY  35. 

Amdt  3 
Boycevillo,  WI.  Boyceville  Muni,  RNAV 

(GPS)  RWY  8.  Orig 
Boyceville,  WL  Boyceville  Muni,  RNAV 

(GPS)  RWY  26.  Orig 
Marshfield,  WL  Marehfield  Muni.  NDB  RWY 

34,  Orig 

[FR  Doc.  02-23825  Filed  9-19-02;  8:45  am] 
MLLMG  COOe  4aiO-13-M 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

19  CFR  Part  12 
[T.D.  02-S5] 
RIN  1515-AD16 

Extension  of  Import  Restrictions 
Imposed  on  Archaeological  Material 
From  Mali 

AGENCY:  Customs  Service,  Treasury. 
action:  Final  rule. 

summary:  In  T.D.  97-80,  the  Customs 
Regulations  were  amended  to  reflect  the 
imposition  of  import  restrictions  on 
certain  archaeological  material  from 
Mali.  These  restrictions  were  imposed 
pursuant  to  an  agreement  between  the 
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United  States  and  Mali  (the  Agreement) 
that  was  entered  into  under  the 
authority  of  the  Convention  on  Cultural 
Property  Implementation  Act  in 
accordance  with  the  1970  United 
Nations  Educational,  Scientific  and 
Cultural  Organization  (UNESCO) 
Convention  on  the  Means  of  Prohibiting 
and  Preventing  the  Illicit  Import,  Export 
and  Transfer  of  Ownership  of  Cultural 
Property.  Recently,  the  United  States 
Department  of  State  determined  that 
conditions  continue  to  warrant  the 
imposition  of  these  import  restrictions 
for  a  period  not  to  exceed  five  years. 
The  Governments  of  the  United  States 
and  Mali  exchanged  diplomatic  notes 
agreeing  to  extend  the  Agreement.  Thus, 
this  dociunent  amends  the  Customs 
Regulations  to  reflect  that  the  import 
restrictions  currently  in  place  continue, 
without  interruption,  for  five  years  from 
September  19,  2002.  T.D.  97-80 
contains  the  Designated  List  of 
Archaeological  Material  firom  the  Region 
of  the  Niger  River  Valley,  Mali,  and  the 
Bandiagara  Escarpment  (Cliff),  Mali, 
that  describes  the  articles  to  which  the 
restrictions  and  this  extension  of 
restrictions  apply. 

EFFECTIVE  DATE:  This  regulation  and  the 
extension  of  import  restrictions 
reflected  in  this  regulation  become 
effective  on  September  19,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
(Regulatory  Aspects)  Joseph  Howard, 
Intellectual  Property  Rights  Branch 
(202)  572-8701;  (Operational  Aspects) 
Al  Morawski,  Trade  Operations  (202) 
927-0402. 
SUPPLEMENTARY  INFORMATION: 

Background 

Pursuant  to  the  provisions  of  the  1970 
UNESCO  Convention,  codified  into  U. 
S.  law  as  the  Convention  on  Cultural 
Property  Implementation  Act  (Pub.  L. 
97-446. 19  U.S.C.  2601  et  seq)  (the  Act), 
the  United  States  entered  into  a  bilateral 
agreement  with  Mali  on  September  19, 
1997  (Agreement  Between  the  United 
States  of  America  and  the  Government 
of  the  Republic  of  Mali  Concerning  the 
Imposition  of  Import  Restrictions  on 
Archaeological  Material  from  the  Region 
of  the  Niger  River  Valley  and  the 
Bandiagara  Escarpment  (Cliff))  (the 
Agreement),  concerning  the  imposition 
of  import  restrictions  on  certain 
archaeological  material  from  Mali.  The 
U.S.  Customs  Service  issued  T.D.  97-80 
(62  FR  49594,  September  23, 1997) 
amending  §  12.104g(a)  of  the  Customs 
Regulations  (19  CFR  12.104g(a))  to 
reflect  the  imposition  of  these 
restrictions  for  a  period  not  to  exceed 
five  years.  The  restrictions  became 
effective  on  September  23, 1997. 


Prior  to  the  issuance  of  T.D.  97-80, 
Customs  issued  T.D.  93-74  (58  FR 
49428,  September  23, 1993)  that 
imposed  emergency  import  restrictions 
on  certain  archaeological  material  from 
the  region  of  the  Niger  River  Valley  in 
Mali  and  the  Bandiagara  Escarpment 
(Cliff)  in  Mali  forming  part  of  the 
remains  of  the  ancient  sub-Sahara 
culture.  Under  T.D.  93-74.  §  12.104g(b) 
(19  CFR  12.104g(b))  of  the  regulations 
pertaining  to  emergency  restrictions  was 
amended  accordingly.  Subsequently,  the 
same  archaeological  material  covered  by 
T.D.  93-74  was  covered  in  T.D.  97-80 
when  it  was  published  in  1997,  at 
which  time  the  emergency  restrictions 
of  T.D.  93-74  were  removed  from 
§  12.104g(b). 

On  August  19,  2002,  the  Assistant 
Secretary  of  Educational  and  Cultural 
Affairs,  Department  of  State,  concluded, 
among  other  things,  that  the  cultural 
patrimony  of  Mali  continues  to  be  in 
jeopardy  fi^m  pillage  of  irreplaceable 
materials  representing  its  heritage  and 
made  the  necessary  determinations 
under  19  U.S.C.  2602(e)  and  2602(a)  to 
extend  the  import  restrictions  for  a 
period  not  to  exceed  five  years  (in  the 
Determination  to  Extend  the 
Agreement).  The  Government  of  the 
United  States  and  the  Government  of 
the  Republic  of  Mali  exchanged 
diplomatic  notes  on  September  17, 
2002,  agreeing  to  extend  the  Agreement 
effective  September  19,  2002. 
Accordingly,  Customs  is  amending 
§  12.104g(a)  to  reflect  the  extension  of 
the  import  restrictions. 

The  Designated  List  of  Archaeological 
Material  from  the  Region  of  the  Niger 
River  Valley,  Mali,  and  the  Bandiagara 
Escarpment  (Cliff),  Mali,  describing  the 
materials  covered  by  these  import 
restrictions  is  set  forth  in  T.D.  97-80. 
The  list  and  accompanying  image 
database  may  also  be  found  at  the 
following  internet  Web  site  address: 
h  ttp  -.//exchanges.  state.gov/cuIprop. 

The  restrictions  on  the  importation  of 
these  archaeological  materials  from  Mali 
are  to  continue  in  effect  for  five  years 
from  September  19,  2002.  Importation  of 
these  materials  continues  to  be 
restricted  unless  the  conditions  set  forth 
in  19  U.S.C.  2606  and  19  CFR  12.104c 
are  met. 

Inapplicability  of  Notice  and  Delayed 
Effective  Date 

Because  the  amendment  to  the 
Customs  Regulations  contained  in  this 
document  extends  import  restrictions 
already  imposed  on  the  above-listed 
culttu-al  property  of  Mali  by  the  terms  of 
a  bilateral  agreement  entered  into  in 
furtherance  of  a  foreign  affairs  function 
of  the  United  States,  pursuant  to  the 


Administrative  Procedure  Act  (5  U.S.C. 
553(a)(1)),  no  notice  of  proposed 
rulemaking  or  public  procedure  is 
necessary  and  a  delayed  effective  date  is 
not  required. 

Regulatory  Flexibility  Act 

Because  no  notice  of  proposed 
rulemaking  is  required,  the  provisions 
of  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  do  not  apply. 
Accordingly,  this  final  rule  is  not 
subject  to  the  regulatory  analysis  or 
other  requirements  of  5  U.S.C  603  and 
604. 

Executive  Order  12866 

This  amendment  does  not  meet  the 
criteria  of  a  "significant  regulatory 
action"  as  described  in  E.0. 12866. 

Drafting  Information 

The  principal  author  of  this  document 
was  Bill  Conrad,  Regulations. 

Branch,  Office  of  Regulations  and 
Rulings,  U.S.  Customs  Service. 

List  of  Subjects  in  19  CFR  Part  12 

Customs  duties  and  inspections. 
Imports,  Cultural  property. 

Amenflment  to  the  Regulations 

.  Accordingly,  part  12  of  the  Customs 
Regulations  (19  CFR  part  12)  is 
amended,  as  set  forth  below: 

PART  12— {AMENDED] 

1.  The  general  authority  and  specific 
authority  citations  for  Part  12,  in  part, 
continue  to  read  as  follows: 

Authority:  5JJ.S.C.  301, 19  U.S.C.  66, 1202 
(General  Note  23,  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS)), 
1624; 


Sections  12.104  through  12.104i  also 
issued  imder  19  U.S.C.  2612; 


2.  In  §  12.104g(a),  the  list  of 
agreements  imposing  import  restrictions 
on  described  articles  of  cultural 
property  of  State  Parties  is  amended  in 
the  entry  for  Mali  by  adding  "extended 
by  T.D.  02-55  "  immediately  after  "T.D. 
97-80"  in  the  column  headed  "T.D. 
No.". 

Approved:  September  18,  2002. 
Robert  C.  Bonner, 

Commissioner  of  Customs. 
Timothy  E.  Skud, 

Deputy  Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  02-24028  Filed  9-18-02;  11:34  amj 
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DEPAfrrMENT  OF  JUSTICE 
Drug  Enforcement  Administration 

21  CFR  Part  1308 
[DEA-226F] 

Scheduies  of  Controlled  Substances: 
Temporary  Placement  of 
Benzylplperazine  and 
Trifluoromethylphenylpiperazlne  Into 
Schedule  I 

AGENCY:  Drug  Enforcement 

Administration  (DEA),  Department  of 

Justice. 

ACTION:  Final  rule. 

SUMMARY:  The  Deputy  Administrator  of 
the  Drug  Enforcement  Administration 
(DEA)  is  issuing  this  final  rule  to 
temporarily  place  N-benzylpiperazine 
(BZP)  and  l-(3-trifluoromethylphenyl) 
piperazine  (TFMPP)  into  Schedule  I  of 
the  Controlled  Substances  Act  (CSA) 
pursuant  to  the  temporary  scheduling 
provisions  of  the  CSA.  This  final  action 
is  based  on  a  finding  by  the  DEA  Deputy 
Administrator  that  the  placement  of 
BZP  and  TFMPP  into  Schedule  1  of  the 
CSA  is  necessary  to  avoid  an  imminent 
hazard  to  the  public  safety.  As  a  result 
of  this  rule,  the  criminal  sanctions  and 
regulatory  controls  of  Schedule  I 
substances  under  the  CSA  will  be 
applicable  to  the  manufacture, 
distribution,  and  possession  of  BZP  and 
TFMPP. 

EFFECTIVE  DATE:  September  20,  2002. 
FOn  FURTHER  INFORMATION  CONTACT. 
Frank  Sapienza,  Chief,  Drug  and 
Chemical  Evaluation  Section,  Drug 
Enforcement  Administration, 
Washington,  DC  20537,  (202)  307-7183. 
SUPPLEMENTARY  INFORMATION: 

Under  What  Authority  Are  BZP  and 
TFMPP?  Being  Temporarily 
Scheduled? 

The  Comprehensive  Crime  Control 
Act  of  1984  (Pub.  L.  98-473),  which  was 
signed  into  law  on  October  12, 1984, 
amended  section  201  of  the  Controlled 
Substances  Act  (CSA)(21  U.S.C.  811)  to 
give  the  Attorney  General  the  authority 
to  temporarily  place  a  substance  into 
Schedule  I  of  the  CSA  for  one  year 
without  regard  to  the  requirements  of  21 
U.S.C.  811  (b)  if  he  finds  that  such 
action  is  necessary  to  avoid  an 
imminent  hazard  to  the  public  safety. 
The  Attorney  General  may  extend  the 
temporary  scheduling  up  to  6  months.  A 
substance  may  be  temporarily 
scheduled  under  the  emergency 
provisions  of  the  CSA  if  that  substance 
is  not  listed  in  any  other  schedule  under 
section  202  of  tiie  CSA  (21  U.S.C.  812) 


or  if  there  is  no  exemption  or  approval 
in  effect  under  21  U.S.C.  355  for  the 
substance.  The  Attorney  General  has 
delegated  his  authority  imder  21  U.S.C. 
811  to  the  Administrator  of  DEA  (28 
CFR  0.100).  The  Administrator  has 
redelgated  this  function  to  the  Deputy 
Administrator,  pursuant  to  28  CFR 
0.104. 

A  notice  of  intent  to  temporarily  place 
BZP  and  TFMPP  into  Schedule  I  of  the 
CSA  was  published  in  the  Federal 
Register  on  July  18,  2002  (67  FR  47341). 
The  Deputy  Administrator  transmitted 
notice  of  his  intention  to  temporarily 
place  BZP  and  TFMPP  into  Schedule  I 
of  the  CSA  to  the  Assistant  Secretary  for 
Health  of  the  Department  of  Health  and 
Human  Services  (HHS).  In  response  to 
this  notification,  the  Food  and  Drug 
Administration  has  advised  DEA  that 
there  are  no  exemptions  or  approvals  in 
effect  imder  21  U.S.C.  355  of  the  Food, 
Drug  and  Cosmetic  Act  for  BZP  and 
TFMPP  and  HHS  has  no  objection  to 
DEA's  intention  to  temporarily  place  N. 
benzylplperazine  and  l-(3- 
trifluoromethylphenyl)piperazine  into 
Schedule  I  of  the  CSA. 

What  Factors  Were  Considered  in  the 
Determination  To  Temporarily 
Schedule  N>benzylpiperazine  and  l-(3- 
trifluoromethylphenyl)piperazine? 

The  Deputy  Administrator  has 
considered  the  available  data  and  the 
following  three  factors  required  for  a 
determination  to  temporarily  schedule  a 
substance  under  the  CSA  (21  U.S.C.  811 

(c)): 

4.  Its  history  and  current  pattern  of 

abuse; 

5.  Scope,  duration  and  significance  of 
abuse;  and 

6.  What,  if  any,  risk  there  is  to  the 
public  health. 

Additionally,  DEA  has  considered  the 
three  criteria  for  placing  a  substance 
into  Schedule  I  of  the  CSA  (21  USC 
812).  The  data  available  and  reviewed 
for  BZP  and  TFMPP  indicate  that  they 
have  a  high  potential  for  abuse,  no 
ciurrenUy  accepted  medical  use  in 
treatment  in  the  US  and  are  not  safe  for 
use  under  medical  supervision. 

What  Are  BZP  and  TFMPP? 

BZP  and  TFMPP  are  piperazine 
derivatives,  BZP  was  first  sjmthesized  in 
1944  as  a  potential  antiparasitic  agent. 
There  are  no  therapeutic  applications 
for  BZP  and  TFMPP,  BZP  and  TFMPP 
have  no  accepted  medical  use  in 
treatment  in  the  United  States.  The 
safety  for  use  of  these  two  substances 
has'not  been  determined.  They  are 
available  primarily  as  chemical 
intermediates  in  syntheses.  These  two 
substances  are  similar  in  chemical 


structure  and  are  often  found  to  be 
abused  together  in  tablets  or  powder 
form. 

Why  Are  BZP  and  TFMPP  Being 
Controlled? 

Abuse  of  BZP  was  first  reported  in 
late  1996  in  California.  BZP  and  TFMPP 
are  being  encountered  in  several  regions 
of  the  United  States  and  their  abuse  has 
spread  rapidly  from  the  states  where 
they  were  initially  encoimtered.  Over 
the  past  few  years,  in  the  United  States, 
BZP  and  TFMPP  have  increasingly  been 
foimd  in  similar  venues  as  the  popular 
club  drug  3,4- 

methylenedioxymethamphetamine 
(MDMA,  also  known  as  Ecstasy).  BZP 
and  TFMPP  are  also  sold  as  MDMA  and 
are  targeted  to  the  youth  population. 
The  tablet  form  often  bears  imprints 
commonly  seen  on  MDMA  tablets  such 
as  a  fly,  crown,  heart,  butterfly,  or  bull's 
head  logos  in  pink,  tan,  white,  or  green. 
BZP  and  TFMPP  have  also  been  foimd 
in  powder  form  or  liquid  form  packaged 
in  small  convenience  sizes  sold  on  the 
Internet,  Illicit  distributions  occur 
through  smuggling  of  bulk  powder 
through  organizations  with  connections 
to  overseas  sources  of  supply.  The  bulk 
powder  is  then  processed  into  capsule, 
tablet,  or  pill  form  and  distributed 
through  organized  networks.  These 
organizations  also  distribute  other 
controlled  substances  such  as  MDMA, 
2C-B,  marijuana  and  anabolic  steroids. 

The  increasing  abuse  of  BZP  and 
TFMPP  in  the  United  States  is 
evidenced  by  increasing  encounters  by 
law  enforcement  agencies.  DEA,  State 
and  local  law  enforcement  agencies 
reported  BZP  and  TFMPP  in  drug 
exhibits  seized  in  the  states  of 
California,  Connecticut.  Florida.  Illinois, 
Indiana.  Iowa,  Louisiana,  Minnesota, 
Nevada,  New  York,  Oregon,  Rhode 
Island,  South  Carolina,  Texas,  Virginia, 
Washington  and  Wisconsin.  Over  fifty 
(50)  seizures  have  been  reported  and 
amoimted  to  over  39,000  tablets  and 
1000  pounds  of  powder.  BZP  and 
TFMPP  are  being  promoted  as  legal 
alternatives  to  N&MA.  They  are  often 
sold  as  "Ecstasy",  or  as  "BZP",  "A^", 
"legal  E"  or  "legal  X".  BZP  and  TFMPP. 
witih  their  easy  availability  and  their  so- 
called  legal  status,  are  becoming  drugs 
of  abuse  in  the  United  States. 

As  with  amphetamine  and  MDMA, 
the  effects  of  BZP  are  stimulant-like  and 
those  of  TFMPP  are  hallucinogen-like. 
The  risks  to  the  public  health  associated 
with  MDMA  and  amphetamine,  both 
substances  with  high  potential  for 
abuse,  are  well  known  and  dociunented. 
BZP  acts  as  a  stimulant  similar  in  effect 
to  MDMA  or  amphetamine,  producing 
euphoria  and  inducing  cardiovascular 
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effects  in  humans,  including  increased 
heart  rate,  systolic  blood  pressure  and 
pulse  rate.  TFMPP,  at  approximately 
100  mg,  produces  hallucinogenic  effects 
similar  to  those  produced  by  MDMA. 
TFMPP  is  a  serotonin  releasing  agent 
and  binds  to  serotonin  receptors  in  the 
brain.  In  2001,  a  report  from  University 
Hospital  in  Zurich,  Switzerland  details 
the  death  of  a  yoimg  female  which  was 
attributed  to  the  combined  use  of 
benzylpiperazine  and  MDMA. 

What  Is  the  Effect  of  This  Final  Rule? 

With  the  issuance  of  this  final  order, 
BZP  and  TFMPP  become  subject  to 
regulatory  controls  and  administrative, 
civil  and  criminal  sanctions  applicable 
to  the  manufacture,  distribution, 
dispensing,  importing  and  exporting  of 
a  Schedule  I  controlled  substance. 

1.  Registration.  Any  person  who 
manufactmes,  distributes,  dispenses, 
imports  or  exports  BZP  and  TFMPP  or 
who  engages  in  research  or  conducts 
instructional  activities  with  respect  to 
BZP  and  TFMPP  or  who  proposes  to 
engage  in  such  activities  must  submit  an 
application  for  Schedule  I  registration  in 
accordance  with  part  1301  of  Title  21  of 
the  Code  of  Federal  Regulations  (CFR) 
by  October  21,  2002. 

2.  Security.  BZP  and  TFMPP  are 
subject  to  Schedule  I  security 
requirements  and  must  be 
manufactured,  distributed  and  stored  in 
accordance  with  §§  1301.7,  1301.72(a). 
(c),  and  [d).  1301.73.  1301.74, 

1 301 .  75(a)  and  (c)  and  1301.76  of  Title 
21  of  the  Code  of  Federal  Regulations. 
-     3.  Labeling  and  Packaging.  All  labels 
and  labeling  for  commercial  containers 
of  BZP  and  TFMPP  which  are 
distributed  on  or  after  October  21,  2002 
shall  comply  with  requirements  of 
§§  1302.02-1302.07  of  Title  21  of  the 
Code  of  Federal  Regulations. 

4.  Quotas.  Quotas  for  BZP  and  TFMPP 
are  established  pursuant  to  Part  1303  of 
Title  21  of  the  Code  of  Federal  t 
Regulations. 

5.  Inventory.  Every  registrant  required 
to  keep  records  and  who  possesses  any 
quantity  of  BZP  and  TFMPP  is  required 
to  keep  an  inventory  of  all  stocks  of  the 
substances  on  hand  pursuant  to 
§§1304.03,  1304.04  and  1304.11  of  Title 
21  of  the  Code  of  Federal  Regulations. 
Every  registrant  who  desires  registration 
in  Schedule  I  for  BZP  and  TFMPP  shall 
conduct  an  inventory  of  all  stocks  of 
BZP  and  TFMPP  on  or  before  October 
21.  2002. 

6.  Records.  All  registrants  are  required 
to  keep  records  pursuant  to  §§  1304.03, 
1304.04  and  §§  1304.21-1304.23  of  Title 
21  of  the  Code  of  Federal  Regulations. 

7.  Reports.  All  registrants  required  to 
submit  reports  in  accordance  with 


§  1304.31  through  §  1304.33  of  Title  21 
of  the  Code  of  Federal  Regulations  shall 
do  so  regarding  BZP  and  TFMP?! 

8.  Order  Forms.  All  registrants 
involved  in  the  distribution  of  BZP  and 
TFMPP  must  comply  with  the  order 
form  requirements  of  part  1305  of  Title 
21  of  the  Code  of  Federal  Regulations. 

9.  Importation  and  Exportation.  All 
importation  and  exportation  of  BZP  and 
TFMPP  must  be  in  compliance  with  part 
1312  of  Title  21  of  the  Code  of  Federal 
Regvdations. 

10.  Criminal  Liability.  Any  activity 
with  BZP  and  TFMPP  not  authorized 
by,  or  in  violation  of,  the  Controlled 
Substances  Act  or  the  Controlled 
Substances  Import  and  Export  Act 
occurring  on  or  after  September  20, 
2002  is  unlawful. 

Regulatory  Certification 

Regulatory  Flexibility  Act 

V    The  Deputy  Administrator  hereby 
certifies  that  this  rulemaking  has  been 
drafted  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  this  regulation,, 
and  by  approving  it  certifies  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  action 
temporarily  places  BZP  and  TFMPP  into 
Schedule  I  of  the  Controlled  Substance 
Act. 

Executive  Order  12988 

This  regulation  meets  the  applicable 
standards  set  forth  in  Sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988  Civil 
Justice  Reform. 

Executive  Order  13132  Federalism 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  13132, 
it  is  determined  that  this  rule  will  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Unfunded  Mandates  Reform  Act 

This  rule  will  not  result  in  the 
expenditure  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100,000,000  or  more 
in  any  one  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  provisions  of 
the  Unfunded  Mandates  Reform  Act  of 
1995. 


Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1 996 

This  rule  is  not  a  major  rule  as 
defined  by  §  804  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996.  This  rule  will  not  result  in  an 
annual  effect  on  the  economy  of 
$100,000,000  or  more;  a  major  increase 
in  costs  or  prices;  or  significant  adverse 
effects  on  competition,  employments 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

List  of  Subjects  in  21  CFR  Part  1308 

Administrative  practice  and 
procediue.  Drug  traffic  control. 
Narcotics,  Prescription  drugs.  Reporting 
and  Record  keeping  requirements. 

Under  the  authority  vested  in  the 
Attorney  General  by  Section  201(h)  of 
the  CSA  (21  U.S.C.  811  (h)),  and 
delegated  to  the  Administrator  of  the 
DEA  by  28  CFR  0.100,  and  redelegated 
to  the  Deputy  Administrator  by  28  CFR 
0.104,  the  Deputy  Administrator  hereby 
orders  that  21  CFR  Part  1308  is 
amended  as  foUows: 

PART  1308— SCHEDULES  OF 
CONTROLLED  SUBSTANCES 

1.  The  authority  citation  for  21  CFR 
Part  1308  continues  to  read  as  follows: 

Authority:  21  U.S.C.  811,  812,  871b,  unless 
otherwise  noted. 

2.  Section  1308.11  is  amended  by 
adding  paragraphs  (g)(3)  and  (g)(4)  to 
read  as  follows: 

§1308.11    Schedule  I. 


(g)*  *  * 

(3)  N-benzylpiperazine  (some  other 
names:  BZP;  1-benzylpiperazine),  its 
optical  isomers,  salts  and  salts  of 
isomers — 7493 

(4)  l-(3- 
trifluoromethylphenyl)piperazine  (other 
name:  TFMPP),  its  optical  isomers,  salts 
and  salts  of  isomers — 7494 

***** 

Dated:  September  5.  2002. 
John  B.  Brown,  m. 
Deputy  Administrator. 
(FR  Doc.  02-23878  Filed  9-19-02;  8:45  am] 
MLLMQ  CODE  4410-09-M 
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DEPARTMENT  OF  JUSTICE 
Drug  Enforcement  Adminletration 

21  CFR  Part  1308 
[DEA-225F] 

Schedules  of  Controlled  Substances: 
Temporary  Placement  of  2^ 
dlmethoxy-4-<n)- 
propytthiophenethylamine  Into 
Schedule  I 

agency:  Drug  Enforcement 

Administration  (DEA),  Department  of 

Justice. 

action:  Final  rule. 

summary:  The  Deputy  Administrator  of 
the  Drug  Enforcement  Administration 
(DEA)  is  issuing  this  final  rule  to 
temporarily  place  2,5-dimethoxy-4-(n)- 
propylthiophenethylamine  (2C-T-7)  into 
Schedule  I  of  the  Controlled  Substances 
Act  (CSA)  pursuant  to  the  temporary 
schediding  provisions  of  the  CSA.  This 
final  action  is  based  on  as  finding  by  the 
Deputy  Administrator  of  the  DEA  that 
the  placement  of  2C-T-7  in  Schedule  I 
of  the  CSA  is  necessary  to  avoid  an 
imminent  hazard  to  the  public  safety. 
As  a  result  of  this  rule,  the  criminal 
sanctions  and  regulatory  controls  of 
Schedule  I  substances  under  the  CSA 
will  be  applicable  to  the  manufactiue, 
distribution,  and  possession  of  2C-T-7. 
EFFECTIVE  DATE:  September  20,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Sapienza,  Chief,  Drug  and 
Chemical  Evaluation  Section,  Drug 
Enforcement  Administration, 
Washington,  DC  20537,  (202)  307-7183. 
SUPPLEMENTARY  INFORMATION: 

Under  What  Authority  Is  2C-T-7  Being 
Temporarily  Scheduled? 

The  Comprehensive  Crime  Control 
Act  of  1984  (Pub.  L.  98-473),  which  was 
signed  into  law  on  October  12, 1984, 
amended  section  201  of  the  CSA  (21 
U.S.C.  811)  to  give  the  Attorney  General 
the  authority  to  temporarily  place  a 
substance  into  Schedule  I  of  the  CSA  for 
one  year  without  regard  to  the 
requirements  of  21  U.S.C.  811(b)  if  he 
finds  that  such  action  is  necessary  to 
avoid  an  imminent  hazard  to  the  public 
safety.  The  Attorney  General  may 
extend  the  temporary  scheduling  up  to 
6  months.  A  substance  may  be 
temporarily7  scheduled  imder  the 
emergency  provisions  of  the  CSA  if  that 
substance  is  not  listed  in  any  other 
schedule  under  section  202  of  the  CSA 
(21  U.S.C.  812)  or  if  there  is  no 
exemption  or  approval  in  effect  under 
21  U.S.C.  355  for  the  substance.  The 
Attorney  General  has  delegated  his 


authority  under  21  U.S.C.  811  to  the 
Administrator  of  DEA  (28  CFR  0.100). 
The  Administrator  has  redelegated  this 
function  to  the  Deputy  Administrator, 
pursuant  to  28  CFR  0.104. 

A  notice  of  intent  to  temporarily  place 
2C-T-&  into  Schedule  I  of  the  CSA  was 
published  in  the  Federal  Register  on 
July  18.  2002  (67  FR  47343).  The  Deputy 
Administrator  transmitted  notice  of  his 
intention  to  temporarily  place  2C-T-7 
into  Schedule  I  of  the  CSA  to  the 
Assistant  Secretary  for  Health  of  the 
Department  of  Health  and  Hwnan 
Services  (DHHS).  In  response  to  this 
notification,  the  Food  and  Drug 
Administration  has  advised  DEA  that 
there  are  no  exemptions  or  approvals  in 
effect  under  21  U.S.C.  355  of  the  Food, 
Drug  and  Cosmetic  Act  for  2C-T-7  and 
DHHS  has  no  objection  to  DEA's 
intention  to  temporarily  place  2,5- 
dimethoxy-4-(n)- 
propylthiophenethylamine  into 
Schedule  I  of  the  CSA. 

What  Factors  Were  Considered  in  the 
Determination  To  Temporarily 
Schedule  2,5-dimethoxy-4-(n)> 
propylthiophenethylamine? 

As  set  forth  under  21  U.S.C.  811(h), 
the  Deputy  Administrator  has 
considered  the  available  data  and  the 
following  three  factors  under  the  CSA 
(21  U.S.C.  811(c))  that  are  required  for 
a  determination  to  temporarily  schedule 
a  substance: 

4.  Its  history  and  current  pattern  of 
abuse; 

5.  Scope,  duration  and  significance  of 
abuse;  and 

6.  What,  if  any,  risk  there  is  to  the 
public  health. 

Additionally,  DEA  has  considered  the 
three  criteria  for  placing  a  substance 
into  Schedule  1  of  the  CSA  (21  U.S.C. 
812).  The  data  available  and  reviewed 
for  2C-T-7  indicate  that  it  has  a  high 
potential  for  abuse,  no  currently 
accepted  medical  use  in  treatment  in  the 
United  States  and  is  not  safe  for  use 
under  medical  supervision. 

What  Is  2,5-dimethoxy-4<<n)- 
propylthiophenethylamine? 

2 ,5-dimethoxy-4-(n)-propylth- 
phenethylamine  (2C-T-7),  a 
phenethylamine,  is  structurally  related 
to  the  Schedule  I  phenethylamine  4- 
bromo-2 ,5-dimethoxyphenethylamine 
(2CB),  and  other  hallucinogens  (e.g.,  2,5- 
dimethoxy-4-methylamphetamine 
POM),  and  l-(4-bromo-2,5- 
dimethoxyphenyl)-2-aminopropane 
(DOB))  in  Schedule  I  of  the  CSA.  2C-T- 
7  has  Uiose  structural  featiues  of 
phenethylamines  which  are  necessary 
for  stimulant  and/or  hallucinogenic 
activity;  2C-T-7  is  a  sulfur  analogue  of 


2CB.  Based  on  these  structxual  featiues, 
2C-T-7  is  likely  to  have  a 
pharmacological  profile  similar  to  2CB 
and  other  Schediile  I  hallucinogens.  The 
similarity  in  the  effects  of  2C-T-7  and 
2CB  has  been  supported  by  Shulgin  and 
Shulgin  (Pihkal:  A  Chemical  Love  Story; 
pp.  569-570, 1991)  and  by  "self- 
reports"  on  the  Internet.  Shulgin  and 
Shulgin  (1991)  reported  that  at  an  oral 
dose  of  20  mg  or  30  mg,  2C-T-7 
produced  visual  hallucinations.  They 
concluded  that  in  terms  of  being  an 
acceptable  hallucinogen.  2C-T-7  was 
comparable  to  2CB  and  mescaline.  Self- 
reports  on  the  Internet  have  described 
the  hallucinations  resulting  from  the 
self-administration  of  2C-T-7  as  being 
very  2CB-like,  consisting  of  jiersistent 
multiple  images,  overlaid  patterns,  and 
trails.  The  subjective  effects  of  2C-T-7 
have  also  been  described  as  being 
similar  to  those  of  2CB;  mood  lifting, 
sense  of  well  being,  emotionality, 
volatility,  increased  appreciation  of 
music,  and  psychedelic  ideation. 

DEA  is  not  aware  of  any  approved 
therapeutic  use  of  2C-T-7  in  the  United 
States.  The  safety  of  this  substance  for 
use  in  humans  has  never  been 
demonstrated. 

Why  Is  2C-T-7  Being  Controlled? 

The  continued  trafficking  and  abuse 
of  2C-T-7  poses  an  imminent  hazard  to 
public  safety.  The  abuse  of  stimulant/ 
hallucinogenic  substances  in  popular  all 
night  dance  parties  (raves)  and  in  other 
venues  has  been  a  major  problem  in 
Eiuope  since  the  1990s.  In  the  past 
several  years,  this  activity  has  spread  to 
the  United  States.  The  Schedule  I 
controlled  substance  MDMA  and  its 
analogues,  collectively  known  as 
Ecstasy,  are  the  most  popular  drugs 
abused  at  these  raves.  Their  abuse  has 
been  associated  with  both  acute  and 
long-term  public  health  and  safety 
problems.  These  raves  have  also  become 
venues  for  the  trafficking  and  abuse  of 
"new  non-controlled"  substances  in 
place  of  or  in  addition  to  "Ecstasy."  2C- 
T-7  is  one  such  substance. 

Illicit  use  of  2C-T-7  was  first  reported 
in  Germany  in  1997.  2C-T-7  was  placed 
imder  the  control  of  German  law  on 
January  20, 1998.  In  October  of  1999, 
2C-T-7  tablets  were  being  sold  in  the 
Netherlands  imder  the  trade  name  "Blue 
Mystic".  Illicit  use  of  2C-T-7  was 
reported  in  Sweden  in  January  of  2000. 
Currently  2C-T-7  is  controlled  under  the 
Swedish  law  pertaining  to  goods  which 
are  dangerous  to  the  public.  French 
Customs  authorities  reported  seizing 
tablets  in  2001  that  contained  10  mg  of 
2C-T-7. 

Abuse  of  2C-T-7  in  the  United  States 
was  first  reported  in  1997;  an  individual 
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posted  his  experience  associated  with 
the  oral  ingestion  of  20  mg  of  2C-T-7  on 
the  Lycaeum  website  on  the  Internet.  In 
the  year  2000,  the  abuse  of  2C-T-7  by 
young  adults  began  to  spread  in  the 
United  States  as  evidenced  by 
widespread  discussion  on  drug  website 
forums  and  the  sale  of  the  substance 
from  an  Internet  compciny.  The 
information  being  discussed  on  these 
websites  includes  the  route  of 
administration,  recommended  doses, 
and  narratives  from  individuals 
describing  their  experiences  and  effects 
after  self-administering  2C-T-7. 

Self-reported  experiences  and  other 
information  posted  on  these  websites 
indicate  that  2C-T-7  is  being  abused 
orally  (10-50  mg)  or  intranasally;  the 
oral  route  is  the  most  common  route  of 
abuse.  The  powder  is  being  mixed  in 
liquids  or  placed  in  gelatin  capsules. 
Information  posted  on  these  websites 
indicates  that  2C-T-7  is  being  taken 
alone  or  with  other  drugs,  such  as 
MDMA,  ketamine,  cannabis,  N,N- 
diisopropyl-5-methoxytryptamine 
("Foxy  Methoxy")  and  N,N- 
dipropyltryptamine  (DPT). 

Information  gathered  by  DEA 
indicates  that  2C-T-7  has  been 
purchased  in  powder  form  over  the 
Internet  and  distributed  as  such.  In  the 
United  States,  capsules  containing  2C-T- 
7  powder  also  have  been  encoimtered. 
In  the  Netherlands  ("Blue  Mystics")  and 
in  Canada  ("Red  Raspberry"),  the  bulk 
powder  is  being  processed  into  tablets. 

State  and  loc^  law  enforcement 
agencies  reported  2C-T-7  exhibits  seized 
in  the  states  of  Texas  and  Wisconsin.  In 
Wisconsin,  two  unrelated  exhibits  were 
submitted  to  the  Wisconsin  State  Crime 
Laboratory  for  analysis;  the  first  exhibit 
consisted  of  two  clear  capsules 
containing  16  to  18  milligrams  of  white 
powder  and  two  paper  packets.  One 
packet  contained  450  milligrams  of  tan 
powder  and  the  other  paper  packet 
contained  869  milligrams.  The  powder 
in  these  exhibits  was  identified  as  2C- 
T-7.  These  two  capsules  were  sold  to  an 
informant  as  "Twenty-Bird  Mescaline." 
The  second  exhibit  analyzed  by  the 
Wisconsin  State  Crime  Laboratory  was 
shown  to  be  a  mixture  of  2C-T-7  and 
N.N-dipropyltryptamine  (DPT).  2C-T-7 
has  also  appeared  in  illicit  traffic  in 
Tennessee,  Washington,  and  Oklahoma, 
as  evidenced  by  the  2C-T-7  related 
deaths  in  these  states.  To  date,  DEA  has 
not  identified  a  clandestine  laboratory 
synthesizing  2C-T-7. 

2C-T-7  shares  those  structiu-al 
similarities  with  2CB  and  other 
phenethylamines  (i.e.,  DOB,  and  DOM) 
which  makes  it  likely  to  produce  similar 
public  health  risks.  Sensory  distortion 
and  impaired  judgment  can  lead  to 


serious  consequences  for  both  the  user 
and  the  general  public.  2C-T-7  can  have 
lethal  effects  when  abused  alone  or  in 
combination  with  other  illicit  drugs.  To 
date,  three  deaths  have  been  associated 
with  the  abuse  of  2C-T-7.  The  first  death 
occurred  in  Oklahoma  during  April  of 
2000;  a  young  healthy  male  overdosed 
on  2C-T-7  following  intranasal 
administration.  The  co-abuse  of  2C-T-7 
with  MDMA  will  pose  a  significant 
health  risk  if  2C-T-7  popularity 
increases  in  the  same  venues  as  with 
MDMA.  The  co-abuse  of  2C-T-7  with 
MDMA  has  resulted  in  lethal  effects. 
The  other  two  2C-T-7  related  deaths 
resulted  from  the  co-abuse  of  2C-T-7 
with  MDMA.  They  both  occurred  in 
April  of  2001.  One  young  man  died  in 
Tennessee  while  another  man  died  in 
the  state  of  Washington. 

What  Is  the  Effect  of  This  Final  Rule? 

While  the  issuance  of  this  final  order, 
2C-T-7  becomes  subject  to  regulatory 
controls  and  administrative,  civil  and 
criminal  sanctions  applicable  to  the 
manufacture,  distribution,  dispensing, 
importing  and  exporting  of  a  Schedule 
I  controlled  substance. 

1.  Registration.  Any  person  who 
manufactures,  distributes,  dispenses, 
imports  or  exports  2C-T-7  or  who 
engages  in  research  or  conducts 
instructional  activities  with  respect  to 
2C-T-7  or  who  proposes  to  engage  in. 
such  activities  must  submit  an 
application  for  Schedule  I  registration  in 
accordance  with  part  1301  of  Title  21  of 
the  Code  of  Federal  Regulations  (CFR) 
by  October  21,  2002. 

2.  Security.  2C-T-7  is  subject  to 
Schedule  I  security  requirements  and 
must  be  manufactured,  distributed  and 
stored  in  accordance  with  §§  1301.71, 
1301.72(a).  (c),  and  (d),  1301.73. 
1301.74,  1301.75(a)  and  (c)  and  1301.76 
of  the  Title  21  of  the  Code  of  Federal 
Regulations. 

3.  LfObeling  and  Packaging.  All  labels 
and  labeling  for  commercial  containers 
of  2C-T-7  which  are  distributed  on  or 
after  October  21,  2002.  Shall  comply 
with  requirements  of  §§  1 302.03- 
1302.07  of  Title  21  of  the  Code  of 
Federal  Regulations. 

4.  Quotas.  Quotas  for  2C-T-7  are 
established  pursuant  to  part  1303  of 
Title  21  of  the  Code  of  Federal 
Regulations. 

5.  Inventory.  Every  registrant  required 
to  keep  records  and  who  possesses  any 
quantity  of  2C-T-7  is  required  to  keep 
inventory  of  all  stocks  of  this  substance 
on  hand  pursuant  to  §§  1304.03.  1304.04 
and  1304.11  of  Title  21  of  the  Code  of 
Federal  Regulations.  Every  registrant 
who  desires  registration  in  Schedule  I 
for  2C-T-7  shall  conduct  an  inventory  of 


all  stocks  of  2C-T-7  on  or  before  October 
21,2002. 

6.  Records.  All  registrants  are  required 
to  keep  records  pursuant  to  §§  1304.03, 
1304.4  and  §§  1304.21-1304.23  of  Title 
21  of  the  Code  of  Federal  Regulations. 

7.  Reports.  All  registrants  required  to 
submit  reports  in  accordance  with 

§  1304.31  through  §  1304.33  of  Title  21 
of  the  Code  of  Regulations  shall  do  so 
regarding  2C-T-7. 

8.  Order  Forms.  All  registrants 
involved  in  the  distribution  of  2C-T-7 
must  comply  with  the  order  form 
requirements  of  part  1 305  of  Title  21  of 
the  Code  of  Federal  Regulations. 

9.  Importation  and  Exportation.  All 
importation  and  exportation  of  2C-T-7 
shall  be  in  compliance  with  part  1312 
of  Title  21  of  the  Code  of  Federal 
Regulations. 

10.  Criminal  Liability.  Any  activity 
with  2C-T-7  not  authorized  by,  or  in 
violation  of,  the  CSA  or  the  Controlled 
Substances  Import  and  Export  Act 
occurring  on  or  after  September  20, 
2002  is  unlawful.   ~ 

Regulatory  Certification 

Regulatory  Flexibility  Act 

The  Deputy  Administrator  hereby 
certifies  that  this  rulemaking  has  been 
drafted  in  accordance  with  die 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  this  regulation, 
and  by  approving  it  certifies  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  action 
temporarily  places  2C-T-7  into  Schedule 
I  of  the  CSA. 

Executive  Order  12988 

This  regulation  meets  the  applicable 
standards  set  forth  in  Sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988  Civil 
Justice  Reform. 

Executive  Order  13132  Federalism 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  13132, 
it  is  determined  that  this  rule  will  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Unfunded  Mandates  Reform  Act 

This  rule  will  not  result  in  the 
expenditure  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100,000,000  or  more 
in  any  one  year,  and  it  will  not 
significantiy  or  imiquely  affect  small 
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govenmients.  Therefore,  no  actions  were 
deemed  necessary  under  provisions  of 
the  Unfunded  Mandates  Reform  Act  of 
1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  §  804  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996.  This  rule  will  not  result  in  an 
aimual  effect  on  the  economy  of 
$100,000,000  or  more;  a  major  increase 
in  costs  or  prices;  or  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  iimovation,  or 
on  the  ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

List  of  Subfects  in  21  CFR  Part  1308 

Administrative  practice  and 
procedure.  Drug  traffic  control. 
Narcotics,  Prescription  drugs.  Reporting 
and  recordkeeping  requirements. 

Under  the  authority  vested  in  the 
Attorney  General  by  Section  201(h)  of 
die  CSA  (21  U.S.C.  811(h)),  and 
delegated  to  the  Administrator  of  the 
DEA  by  28  CFR  0.100,  and  redelegated 
to  the  Deputy  Administrator  pursuant  to 
28  CFR  0.104,  the  Deputy  Administrator 
hereby  amends  21  CFR  Part  1308  as 
follows: 

PART1308— SCHEDULES  OF 
CONTROLLED  SUBSTANCES 

1.  The  authority  citation  for  21  CFR 
Part  1308  continues  to  read  as  follows: 

Authority:  21  U.S.C.  811,  812,  871b,  unless 
otherwise  noted. 

2.  Section  1308.11  is  amended  by 
adding  paragraph  (g)(5)  to  read  as 
follows: 

S  1308.11    Schedule  I. 

(g)*  *  * 

(5)  2,5-dimethoxy-4-(n)- 
propylthiophenethylamine  (2C-T-7),  its 
optical  isomers,  salts  and  salts  of 
isomers — 7348. 


Dated:  September  6,  2002.  , 
John  B.  Brown,  HI. 
Deputy  Administrator. 
[FR  Doc.  02-23877  Filed  9-19-02;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[UT-001-0045a.  UT-^M1-0046a;  FHL-7377- 
91 

D«t«nnlnatlon  of  Attalranwrt  for  tlw 
Cartwn  Monoxide  National  Ambiant  Air 
Quality  Standard  for  Metropolitan 
Provo;  Stata  of  Utah,  and  Approval  of 
Ravlakma  to  tfia  Oxyganatad  Gaaollna 
Program 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  This  action  makes  a 
determination  of  attaiiunent  for  the 
carbon  monoxide  (CO)  National 
Ambient  Air  Quality  Standard  (NAAQS) 
for  the  metropolitan  Provo  CO 
nonattaiimient  area  (hereafter  Provo 
area)  which  was  classified  as 
"moderate-'.  The  Provo  area  was 
required  by  the  Clean  Air  Act 
Amendments  of  1990  to  attain  the  CO 
NAAQS  by  December  31, 1995.  This 
determination  is  based  on  complete, 
quality  assured  ambient  air  quality 
monitoring  data  for  the  years  1994  and 
1995.  In  addition,  on  September  27, 
2001,  the  Governor  submitted  revisions 
to  Utah's  rule  R307-301  "Utah  and 
Weber  Counties:  Oxygenated  Gasoline 
Program".  In  this  action,  EPA  is 
determining  that  the  Provo  area  attained 
the  CO  NAAQS  and  EPA  is  approving 
the  revisions  to  rule  R307-301. 
DATES:  This  direct  final  rule  is  effective 
on  November  19,  2002,  without  further 
notice,  unless  EPA  receives  adverse 
comments  by  October  21.  2002.  ff 
adverse  comment  is  received,  EPA  will 
publish  a  timely  withdrawal  of  the 
direct  final  rule  in  the  Federal  Register 
and  inform  the  public  that  the  rule  will 
not  take  effect. 

ADDRESSES:  Written  comments  may  be 
mailed  to:  Richard  R.  Long,  Director,  Air 
and  Radiation  Program,  Mailcode  8P- 
AR,  United  States  Environmental 
Protection  Agency.  Region  VIII,  999 
18th  Street,  Suite  300,  Denver,  Colorado 
80202-2466. 

Copies  of  the  documents  relevant  to 
this  action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  offices: 

United  States  Environmental  Protection 
Agency,  Region  VIII,  Air  and  Radiation 
Program,  999  18th  Street.  Suite  300. 
Denver,  Colorado  80202-2466;  and. 

Air  and  Radiation  Docket  and  Information 
Center,  United  States  Environmental 
Protection  Agency.  Room  B-108, 1301 
Constitution  Avenue  (Mail  Code  6102T) 
NW..  Washington.  DC  20460. 


FOR  FURTHER  INFORMATION  CONTACT:  Tim 

Russ.  Air  and  Radiation  Program, 
Mailcode  8P-AR,  United  States 
Environmental  Protection  Agency. 
Region  VIII.  999  18th  Street.  Suite  300. 
Denver,  Colorado  80202-2466, 
Telephone  number:  (303)  312-6479. 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  document  wherever 
"we",  "us"',  or  "oin"  are  used  we  mean 
the  Environmental  Protection  Agency. 

L  Determination  of  Attainment  for  the 
CO  NAAQS  for  the  Provo  Area 

In  this  action,  we  are  determining  that 
the  metropolitan  Provo  CO 
nonattainment  area,  as  described  in  40 
CFR  81.345,  attained  the  8-hour  CO 
NAAQS  by  December  31, 1995,  based 
on  quality  assured  ambient  air 
monitoring  data  for  the  years  1994  and 
1995.  In  addition,  ambient  air  quality 
data  show  that  the  area  continued  to 
attain  the  CO  NAAQS  from  1995 
through  2001  (the  most  recent  year  for 
which  complete  data  are  available.)  This 
action  is  being  taken  pursuant  to 
sections  179  (c)(1)  and  186(b)(2)  of  the 
Clean  Air  Act  (CAA).  This 
determination  of  attainment  does  not 
redesignate  the  Provo  area  to  attainment 
for  the  CO  NAAQS.  The  CAA  requires 
that  for  an  area  to  be  redesignated  to 
attainment  the  five  criteria  in  section 
107(d)(3)(E)  must  first  be  satisfied  and 
EPA  must  fully  approve  a  maintenance 
plan  for  the  area. 

(a)  Background 

On  November  15, 1990,  the  Clean  Air 
Act  Amendments  of  1990  were  enacted 
(Pub.  L.  101-549,  104  Stat.  2399, 
codified  at  42  U.S.C.  7401-7671q). 
Under  section  107(d)(1)(C)  of  the  CAA, 
we  designated  the  Provo  area  as 
nonattainment  for  CO  because  the  area 
had  been  designated  as  nonattainment 
before  November  15, 1990.  We 
originally  designated  the  Provo  area  as 
nonattainment  for  CO  under  the 
provisions  of  the  1977  CAA 
Amendments  (see  43  FR  8962,  March  3, 
1978).  This  designation  was  reaffirmed 
by  the  1990  CAA  Amendments  and  the 
Provo  area  was  classified  as  "moderate" 
CO  nonattainment  area  with  a  design 
value  greater  than  or  equal  to  12.7  parts 
per  million  (ppm).  See  56  FR  56694, 
November  6, 1991.  CO  nonattainment 
areas  classified  as  "moderate"  were 
expected  to  attain  the  CO  NAAQS  as 
expeditiously  as  practical,  but  no  later 
than  December  31,1995.  Ftuther 
information  regarding  this  CO 
classification  and  the  accompanying 
requirements  are  described  in  section 
187  of  the  CAA  and  in  the  "General 
Preamble  for  the  Implementation  of 
Title  1  of  the  Clean  Air  Act  Amendments 
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of  1990."  (See  57  FR  13498,  April  16, 
1992.) 

(b)  Analysis  of  Ambient  Air  Quality 
Monitoring  Data  and  Determination  of 
Attainment  i 

As  described  in  40  CFR  50.8.  the 
national  primary  ambient  air  quality 
standard  for  carbon  monoxide  is  9  parts 
per  million  (10  milligrams  per  cubic 
meter)  for  an  8-hour  average 
concentration  not  to  be  exceeded  more 
than  once  per  year.  40  CFR  50.8 
continues  by  stating  that  the  levels  of 
CO  in  the  ambient  air  shall  be  measured 
by  a  reference  method  based  on  40  CFR 
part  50,  appendix  C  and  designated  in 
accordance  with  40  CFR  part  53  or  an 
equivalent  method  designated  in 
accordance  with  40  CFR  part  53. 
Attainment  of  the  CO  standard  is  not  a 
momentary  phenomenon  based  on 
short-term  data.  Instead,  we  consider  an 
area  to  be  in  attainment  if  each  of  the 
CO  ambient  air  quality  monitors  in  the 
area  doesn't  have  more  them  one 
exceedance  of  the  CO  standard  over  a 
one-year  period.  40  CFR  50.8  and  40 
CFR  part  50,  appendix  C.  If  any  monitor 
in  the  area's  CO  monitoring  network 
records  more  than  one  exceedance  of 
the  CO  standard  during  a  one-year 
calendar  period,  then  the  area  is  in 
violation  of  the  CO  NAAQS.  In  addition, 
our  interpretation  of  the  CAA  has  been 
that  to  be  considered  in  attainment  for 
the  CO  NAAQS,  an  area  must  attain  the 
CO  NAAQS  for  at  least  a  continuous 
two-year  calendar  period. ' 

Our  determination  that  the  Prove  area 
attained  the  CO  NAAQS  by  December 
31, 1995,  is  based  on  an  analysis  of 
quality  assured  ambient  air  quality 
monitoring  data  that  have  been  entered 
into  EPA's  Aerometric  Information  and 
Retrieval  System  (AIRS)  and  are 
relevant  to  this  action.  State  annual- 
certified  ambient  air  quality  monitoring 
data  for  calendar  years  1994  and  1995 
show  a  measured  design  value  of  8.2 
ppm  with  an  exceedance  rate  of  the  CO 
NAAQS  of  1.0  or  less  per  year,  per 
monitor,  in  the  Provo  nonattainment 
area.  In  addition,  we  note  that  ambient 
data  in  AIRS  show  continuous 
attainment  of  the  CO  NAAQS  in  the 
Provo  area  from  1995  through  the  latest 
complete  data  year  of  record  which  is 
2001.  Further,  preliminary  data  for  2002 
also  show  attainment. 

All  of  the  data  discussed  above  were 
collected  and  analyzed  as  required  by 
EPA  (see  40  CFR  50.8  and  40  CFR  part 
50,  appendix  C)  and  in  accordance  with 


EPA  policy  and  guidance.  The  data  have 
been  archived  by  the  State  in  our  AIRS 
national  database.  We  have  evaluated 
the  ambient  air  quality  data  and  have 
determined  that  the  Provo  area  has  not 
violated  the  CO  standard.  Therefore,  the 
Provo  area  has  met  its  CAA  requirement 
and  attained  the  CO  NAAQS  by 
December  31,  1995. 

n.  Revisions  to  R307-301  for  the 
Oxygenated  Gasoline  Program  for  Utah 
and  Weber  Counties 

(a)  Background 

Section  211(m)  of  the  1990  CAA 
Amendments  required  the 
implementation  of  an  oxygenated 
gasoline  program  in  CO  nonattainment 
areas  with  a  CO  design  value  greater 
than  9.5  ppm.  As  both  the  Provo  area 
(Utah  Coimty)  and  Ogden  City  (Weber 
County)  were  nonattainment  for  CO  and 
had  design  values  greater  than  9.5  ppm, 
this  provision  of  the  CAA  applied  to 
both  Weber  and  Utah  Counties.  CAA 
section  211(m)(2)(B)  set  the  Federally 
required  oxygenate  level  at  2.7%  oxygen 
by  weight.  In  response  to  this  CAA 
requirement,  the  Governor  submitted 
final  revisions  to  the  State's  rule  R307- 
8^  "Oxygenated  Gasoline  Program"  on 
May  14, 1994,  for  the  implementation  of 
a  2.7%  program.  We  approved  the 
revisions  to  R307-8  on  November  8, 
1994  (see  59  FR  55585). 

On  July  11, 1994,  the  Governor 
submitted  a  revision  to  the  Utah  SIP  that 
included  a  CO  attainment 
demonstration  for  the  Provo  area.  Two 
components  of  this  attainment 
demonstration  were  the  implementation 
of  an  enhanced  motor  vehicle 
inspection  and  maintenance  (I/M) 
program,  to  be  implemented  by  January 
1,  1996,  and  the  2.7%  oxygenated 
gasoline  program.  (We  note  that  the 
State  had  actually  implemented  the 
2.7%  oxygenated  gasoline  program  in 
the  Provo  area  even  prior  to  our 
November  8, 1994,  approval  of  R307-8 
and  has  continued  the  implementation 
of  this  2.7%  program  to  date.)  However, 
the  commitment  to  implement  an 
enhanced  I/M  program  was  not  definite. 
Thus,  as  part  of  the  July  11, 1994, 
submittal  the  State  revised  R307-8- 
3.1.B  "Average  Oxygen  Content 
Standard"  to  require  an  increase  in  the 
oxygen  content  of  gasoline  fuels  in  the 
Provo-Orem  Metropolitan  Statistical 
Area  (MSA)  from  2.7%  to  3.1%  oxygen 
by  weight  in  the  event  the  enhanced  1/ 
M  program  (or  a  substitute  I/M  program) 


<  June  18.  1990,  Memorandum  from  William  G. 
Laxton,  Director  Technical  Support  Division, 
entitled  "Ozone  and  Carbon  Monoxide  Design 
Value  Calculations." 


2  The  State  rule  R307-8  "Oxygenated  Gasoline 
Program"  was  re-numbered  by  the  State  to  R307- 
301  and  the  title  was  changed  to  "Utah  and  Weber 
Counties:  Oxygenated  Gasoline  Program." 


was  not  implemented  by  January  1, 
1996. 

The  State  did  not  implement  the 
enhanced  I/M  program  in  Utah  Coimty. 
Instead,  on  March  15, 1996,  the 
Governor  submitted  a  revision  to  the  SIP 
that  involved  an  improved  basic  I/M 
program  for  Utah  County.  This  revision 
was  submitted  to  satisfy  the  applicable 
requirements  of  both  the  CAA  and 
section  348  of  the  National  Highway 
Safety  Designation  Act  (NHSDA)  of 
1995.  We  granted  interim  final  approval 
of  this  SIP  revision  on  June  9, 1997  (see 
62  FR  31349)  and  we  anticipate 
publishing  a  final  rule  fully  approving 
this  improved  basic  I/M  program  in  the 
near  future. 

After  our  November  8, 1994,  initial 
approval  of  the  State's  oxygenated 
gasoline  program,  the  State  submitted 
several  revisions  to  R307-8  which 
culminated  in  a  submittal  by  the 
Governor  on  July  8, 1998,  that 
superceded  and  replaced  all  prior 
versions.  This  July  8, 1998,  version  of 
R307-8  still  retained  the  language  in 
R307-8-3.1.B  requiring  the 
implementation  of  a  3.1%  oxygen 
content  by  weight  program  in  Utfih 
Coimty  if  the  enhanced  I/M  program 
was  not  implemented  in  Utah  County  by 
January  1, 1996.  We  approved  the  July 
8, 1998,  revision  of  R307-8  in 
conjunction  with  our  March  9,  2001, 
approval  of  the  Ogden  City  carbon 
monoxide  redesignation  to  attainment 
(see  66  FR  14078),  thus  making  the 
3.1%  program  both  State  and  Federally 
enforceable  for  Utah  County  and  the 
Provo  area.  (We  note  that  R307-8  never 
applied  the  3.1%  program  in  Ogden 
City.) 

(b)  Analysis  the  Governor's  September 
27.  2001,  Revisions  to  R307-301 

Utah's  rule  R307-301  is  entitled 
"Utah  and  Weber  Counties:  Oxygenated 
Gasoline  Program."  It  is  intended  to 
replace  R307-8.  The  Governor's 
September  27,  2001,  SIP  submittal  made 
specific  changes  to  R307-301-3  which 
is  entitled  "Average  Oxygen  Content 
Standard." 

Section  llO(k)  of  the  CAA  addresses 
our  actions  on  submissions  of  revisions 
to  a  SIP.  The  CAA  requires  States  to 
observe  certain  procedural  requirements 
in  developing  SIP  revisions  for 
submittal  to  us.  Section  110(a)(2)  of  the 
CAA  requires  that  each  SIP  revision  be 
adopted  after  reasonable  notice  and 
public  hearing.  This  public  process 
must  occur  prior  to  the  State  submitting 
its  final  revisions  to  us. 

At  the  July  11,  2001,  Utah  Afr  Quality 
Board  (UAQB)  meeting,  the  UAQB 
■  proposed  for  public  comment  revisions 
to  rule  R307-301-3.  The  SIP  revisions 


Federal  Register /Vol.  67,  No.  183 /Friday,  September  20,  2002 /Rules  and  Regulations         59167 


were  subject  to  a  30-day  State  public 
conunent  period  that  began  on  August  1, 
2001,  and  ended  on  August  31,  2001. 
The  State  conducted  a  public  hearing  on 
August  22,  2001.  The  UAQB  approved 
the  SIP  revisions  on  September  5,  2001. 
Rule  R307-301-3  became  State-effective 
on  September  10,  2001.  The  Governor 
submitted  these  SIP  revisions  to  EPA  on 
September  27,  2001.  In  a  letter  dated 
October  18,  2001,  from  Pat  D.  Hull, 
Acting  Regional  Administrator,  to 
Governor  Leavitt,  we  determined  the 
submittal  was  administratively  and 
technically  complete  pursuant  to  40 
CFR  part  51,  appendix  V. 

The  revisions  to  R307-301-3  that  the 
Governor  submitted  on  September  27, 
2001,  remove  the  requirement  for  a 
3.1%  oxygen  content  by  weight  program 
and  require  only  a  2.7%  oxygen  by 
weight  program.  We  find  the  revisions 
acceptable  for  the  following  reasons: 

The  revisions  wrill  not  interfere  with 
the  attainment  of  the  CO  NAAQS  or  any 
other  requirement  of  the  CAA.  As  noted 
above,  the  Provo  area  has  been 
continuously  attaining  the  CO  NAAQS 
since  1994.  During  this  period,  the 
Provo  area  has  never  implemented  a 
3.1%  oxygenated  gasoline  program  and 
has  only  implemented  a  2.7% 
oxygenated  gasoline  program.  Only 
three  exceedances  of  the  CO  NAAQS 
have  been  recorded  in  the  Provo  area 
since  1994  and  none  have  been  recorded 
since  1996.  Also,  the  CO  values  since 
1996  have  generally  been  considerably 
below  the  CO  NAAQS  and  trending 
downward.  Thus,  we  believe  a  2.7% 
oxygenated  gasoline  program  will 
continue  to  be  adequate  for  the  Provo 
area  to  attain  the  8-hour  CO  NAAQS. 
Any  additional  CO  emission  reductions 
that  a  3.1%  oxygenated  gasoline 
program  would  achieve  appear  to  be 
unnecessary. 

Based  on  the  above  analysis  and  the 
ambient  air  quality  data  that  is  archived 
in  our  AIRS  national  database  for  the 
Provo  area,  we  have  concluded  that  a 
2.7%  oxygenated  gasoline  program  is 
sufficient  for  the  Provo  area  to  attain 
and  maintain  the  CO  NAAQS. 
Therefore,  the  Governor's  September  27, 
2001,  revisions  to  R307-301-3  are 
acceptable. 

m.  Final  Action 

In  this  action,  EPA  is  determining  that 
the  Provo  carbon  monoxide  "moderate" 
nonattainment  area  attained  the  CO 
NAAQS  by  December  31, 1995.  We  are 
also  approving  the  Governor's 
September  27,  2001,  revisions  to  Utah's 
rule  R307-301-3  "Average  Oxygen 
Content  Standard." 

EPA  is  publishing  this  action  without 
prior  proposal  because  the  Agency 


views  this  as  a  noncontroversial  action 
and  anticipates  no  adverse  comments. 
However,  in  the  proposed  rules  section 
of  this  Federal  Register  publication,  we 
are  publishing  a  separate  docimient  that 
will  serve  as  the  proposal  should 
adverse  comments  be  filed.  This  rule 
will  be  effective  November  19,  2002, 
without  further  notice  unless  the 
Agency  receives  adverse  comments  by 
October  21,  2002. 

If  EPA  receives  such  comments,  then 
we  will  publish  a  timely  withdrawal  of 
the  direct  final  rule  informing  the  public 
that  the  rule  will  not  take  effect.  All 
public  comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  the  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  rule.  Any  parties 
interested  in  commenting  on  this  rule 
should  do  so  at  this  time.  If  no  such 
comments  are  received,  the  public  is 
advised  that  this  rule  will  be  effective 
on  November  19,  2002,  and  no  further 
action  will  be  taken  on  the  proposed 
rule. 

Administrative  Requirements 

(a)  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(0MB)  has  exempted  this  regulatory 
action  from  Executive  Order  12866, 
entitled  "Regulatory  Planning  and 
Review." 

(b)  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23. 1997), 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  plaimed  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  Executive 
Order  13045  because  it  is  not 
economically  significant  and  EPA  does 
not  have  the  discretion  to  engage  in  a 
risk  assessment  or  alternatives  analysis 
in  acting  on  SIP  revisions. 

(c)  Executive  Oirder  13132 

Federalism  (64  FR  43255,  August  10, 
1999)  revokes  and  replaces  Executive 
Orders  12612  (Federalism)  and  12875 
(Enhancing  the  Intergovernmental 
Partnership).  Executive  Order  13132 


requires  EPA  to  develop  an  accountable 
process  to  ensure  "meaningful  and 
timely  input  by  State  and  local  officials 
in  the  development  of  regulatory 
policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 

Xlations  that  have  "substantial  direct 
:t8  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132,  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  regulation. 
EPA  also  may  not  issue  a  regulation  that 
has  federalism  implications  and  that 
preempts  State  law  unless  the  Agency 
consults  with  State  and  local  officials 
early  in  the  process  of  developing  the 
regulation. 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  because  it 
merely  approves  state  rules 
implementing  a  federal  standard,  and 
does  not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  established  in  the  Clean 
Air  Act.  Thus,  the  requirements  of 
section  6  of  the  Executive  Order  do  not 
apply  to  this  rule. 

(d)  Executive  Order  13175  (Consultation 
and  Coordination  With  Indian  Tribal 
Goverrmients) 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  6,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
iniplications." 

'This  final  rule  does  not  have  tribal     , 
implications.  It  will  not  have  substantial 
direct  effects  on  tribal  governments,  on 
the  relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
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Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

(e)  Executive  Order  1321 1  (Energy 
Effects) 

This  rule  is  not  subject  to  Executive 
Order  13211  "Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply.  Distribution,  or  Use"  (66 
PR  28355  (May  22,  2001))  because  it  is 
not  a  significant  regulatory  action  under 
ExecutiveOrder  12866. 

(f)  Regulatory  Flexibility 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  jiot- for-profit  enterprises,  and 
small  governmental  jurisdictions. 

This  final  approval  will  not  have  a 
significant  impact  on  a  substantial 
nimiber  of  small  entities  because  SIP 
approvals  under  section  110  and 
subchapter  I.  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Sff  final  approval  does  not 
create  any  new  requirements,  I  certify 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Clean  Air  Act,  preparation  of  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.,  v.  U.S. 
EPA,  427  U.S.  246,  255-66  (1976);  42 
U.S.C.  7410(a)(2).  Therefore,  because  the 
final  rule  does  not  create  any  new 
requirements,  I  certify  that  the  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

(g)  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 


alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  nas  determined  that  this  final 
approval  action  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

(h)  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  emd 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the_Federal  Register.  A  major  rule  - 
cannot  take  effect  imtil  60  days  after  it 
is  published  in  the  Federal  Register.. 
This  action  is  not  "major  rule"  as 
defined  by  5  U.S.C.  804(2).  This  rule 
will  be  effective  November  19,  2002. 

(i)  National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  comply  with  NTTAA, 
EPA  must  consider  and  use  "voluntary 
consensus  standards"  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  unless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 

The  EPA  believes  that  VCS  are    ' 
inapplicable  to  this  action.  Today's 
action  does  not  require  the  public  to 
perform  activities  conducive  to  the  use 
of  VCS. 

(j)  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 


States  Court  of  Appeals  for  the 
appropriate  circuit  by  November  19, 
2002.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Envirormiental  protection.  Air 
pollution  control.  Carbon  Monoxide, 
Incorporation  by  reference. 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements. 

Dated:  September  6,  2002. 
Robert  E.  Roberts, 

Regional  Administrator,  Region  VUI. 

Title  40,  chapter  I,  part  52  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  IT— Utah 

2.  Section  52.2320  is  amended  by 
adding  paragraph  (c)(53)  to  read  as 
follows: 

§  52.2320    Identification  of  plan. 

***** 

(c)*  *  * 

(53)  On  September  27,  2001,  the 
Governor  of  Utah  submitted  a  revision 
to  Utah's  SIP  involving  R307-301  "Utah 
and  Weber  Counties:  Oxygenated 
Gasoline  Program."  Specifically,  the* 
State  revised  R307-301-3  "Average 
Oxygen  Content  Standard"  to  only 
require  the  implementation  of  a  2.7% 
oxygen  by  weight  program  and  not  a 
3.1%  program  that  the  State  had 
mandated  in  a  1998  revision. 

(i)  Incorporation  by  reference. 

(A)  Rule  R307-301-3  "Average 
Oxygen  Content  Standard",  as  adopted 
on  September  5.  2001,  by  the  Utah  Air 
Quality  Board,  and  State  effective  on 
September  10,  2001.  This  rule 
supersedes  and  replaces  R307-8-3.1.B. 

3.  New  §  52.2353  is  added  to  read  as 
follows: 

§  52.2353    Control  strategy:  Cartwn 
monoxide. 

Determination.  EPA  has.determined 
that  the  Provo  carbon  monoxide 
"moderate"  nonattainment  area  attained 
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the  carbon  monoxide  national  ambient 
air  quality  standard  by  December  31, 
1995.  This  determination  is  based  on  air 
quality  monitoring  data  from  1994  and 
1995. 

(FR  Doc.  02-23816  Filed  9-19-02;  8:45  ami 

BILUNG  COOE  6S60-60-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[OPI>-2002-O238;  FRL-7198-«] 

Azoxystrobln;  Pesticide  Tolerancee 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes 
tolerances  for  combined  residues  of 
azQxystrobin  and  its  z-isomer  in  or  on 
caneberry  subgroup  at  5.0  part  per 
million  (ppm);  cranberry  at  0.50  ppm; 
hop,  dried  cones  at  20.0  ppm;  pistachio 
at  0.50  ppm;  vegetable,  legimie,  edible 
podded,  subgroup,  except  soybean  at  3.0 
ppm;  pea  and  bean,  succulent  shelled, 
subgroup,  except  cowpea  at  0.50  ppm; 
and  pea  and  bean,  dried  shelled,  except 
soybean  subgroup,  except  cowpea  and 
field  pea  at  0.50.  The  Interregional 
Research  Project  #4  {IR-4)  and  Syngenta 
Crop  Protectiori,  Inc.  requested  ihese 
tolerances  imder  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  as 
amended  by  the  Food  Quality  Protection 
Act  (FQPA)  of  1996. 

DATES:  This  regulation  is  effective 
September  20,  2002.  Objections  and 
requests  for  hearings,  identified  by 
docket  ID  nimiber  OPP-2002-0238, 
must  be  received  on  or  before  November 
19,  2002. 

ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  in  person,  or  by  cornier.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  VI.  of  the 
SUPPLEMENTARY  INR3RMATI0N.  To  ensure 
proper  receipt  by  EPA,  your  objections 
and  hearing  requests  must  identify 
docket  ID  nxunber  OPP-2002-0238  in 
the  subject  line  on  the  first  page  of  yoiu 
response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 

mail:  Hoyt  Jamerson,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave., 
NW., Washington,  DC  20460;  telephone 
number:  (703)  308-9368;  e-mail  address: 
jamerson.hoyt@epa.gov. 

SUPPLEMENTARY  INFORMATION: 


L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  foqd 
manufacturer,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Categories 

NAICS 
codes 

Examples  of  poten- 
tially affected  enti- 
ties 

Industry 

111 
112 
311 

32532 

Crop  production 
Animal  production 
Food  manufac- 
turing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATKM 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  hitemet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  imder  the 
"Federal  Register— Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  A  frequently 
updated  electronic  version  of  40  CFR 
part  180  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/ 
cfrhtml_00/Title_40/40cfrl80  OO.html,  a 
beta  site  currently  under  development. 

2.  In  person.  Tne  Agency  has 
established  an  official  record  for  this 
action  imder  docket  ID  number  OPP- 
2002-0238.  The  official  record  consists 
of  the  documents  specifically  referenced 
in  this  action,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  Confidential 
Business  Information  (CBI).  This  official 
record  includes  the  dociunents  that  are 


physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  doomients.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  diuing 
an  applicable  comment  period  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703)  305-5805. 

n.  Background  and  Statutory  Findings 

In  the  Federal  Register  of  May  1 ,  2002 
(67  FR  21676)  (FRL-6834-7)  and  August 
22,  2001  (66  FR  44136)  (FRL-  6794-6) 
,  EPA  issued  notices  pursuant  to  section 
408  of  the  FFDCA,  21  U.S.C.  346a,  as 
amended  by  the  FQPA  (Public  Law  104- 
170),  announcing  the  filing  of  pesticide 
petitions  (PP  2E6356,  2E6372,  2E6375, 
and  2E6376)  by  IR-4,  681  U.S.  Highway 
#1  South,  North  Brunswick,  NJ  08902- 
3390  and  0F6218  by  Syngenta  Crop 
Protection,  Inc.,  410  Swing  Road,  P.O. 
Box  18300,  Greensboro,  NC  27409- 
8300.  These  notices  included 
summaries  of  the  petitions  prepared  by 
Syngenta  Crop  Protection,  the  registrant. 
There  were  no  comments  received  in 
response  to  the  notices  of  filing. 

The  petitions  requested  that  40  CFR 
180.507  be  amended  by  establishing 
tolerances  for  combined  residues  of  the 
fungicide  azoxystrobln,  methyl(E)-2-(2- 
(6-(2-cyanophenoxy)pyrimidin-4- 
yloxy)phenyl)-3-methoxyacrylate  and 
the  Z-isomer  of  azoxystrobin,  methyl(Z)- 
2-(2-(6-(2-cyanophenoxy)pyrimidin-4- 
yloxyphenyl)-3-  methoxyacrylate,  in  or 
on  food  commodities  as  follows: 

1.  PP  2E6356  proposed  a  tolerance  for 
the  caneberry  subgroup  at  5.0  ppm. 

2.  PP  2E6372  proposed  to  increase  the 
established  tolerance  for  pistachio  from 
0.02  ppm  to  1.0  ppm.  The  petition  was 
subsequently  revised  to  propose  a 
tolerance  for  pistachio  at  0.50  ppm. 

3.  PP  2E6376  proposed  a  tolerance  for 
cranberry  at  0.50  ppm. 

4.  PP  0F6218  proposed  tolerances  for 
the  vegetable,  legiune,  group  at  3.0  ppm; 
hop,  dried  cones  at  50  ppm.  The 
petition  was  subsequently  revised  to 
propose  tolerances  for  the  vegetable, 
legxune,  edible  podded  subgroup,  except 
soybean  at  3.0  ppm;  pea  and  bean, 
succulent  shelled,  subgroup,  except 
cowpea  at  0.50  ppm;  pea  and  bean, 
dried  shelled,  except  soybean  subgroup, 
except  cowpea  and  field  pea  at  0.50;  and 
hop,  dried  cones  at  20.0  ppm. 
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Section  408(b){2){A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue.  ..." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  and  a 
complete  description  of  the  risk 
assessment  process,  see  the  final  rule  on 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26. 1997)  (FRL-5754- 
7). 


0.50  ppm;  vegetable,  legiune,  edible 
podded,  subgroup,  except  soybean  at  3.0 
ppm;  pea  and  bean,  succulent  shelled, 
subgroup,  except  cowpea  at  0.50  ppm; 
pea  and  bean,  dried  shelled,  except 
soybean  subgroup,  except  cowpea  and 
field  pea  at  0.50.  EPA's  assessment  of 
exposures  and  risks  associated  with 
establishing  the  tolerances  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  azoxystrobin  is 
discussed  in  Unit  III.A.  of  the  Federal 
Register  of  September  29.  2000  (65  FR 
58404)  (FRL-6749-1), 


m.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  and  to  make  a  determination 
on  aggregate  exposure,  consistent  with 
section  408(b)(2),  for  tolerances  for 
combined  residues  of  azoxystrobin  and 
its  Zisomer  on  caneberry  subgroup  at 
5.0  ppm;  cranberry  at  0.50  ppm;  hop, 
dried  cones,  at  20.0  ppm;  pistachio  at 


B.  Toxicological  Endpoints 

The  dose  at  which  no  adverse  effects 
are  observed  (the  NOAEL)  from  the 
toxicology  study  identified  as 
appropriate  for  use  in  risk  assessment  is 
used  to  estimate  the  toxicological  level 
of  concern  (LOC).  However,  the  lowest 
dose  at  which  adverse  effects  of  concern 
are  identified  (the  LOAEL)  is  sometimes 
used  for  risk  assessment  if  no  NOAEL 
was  achieved  in  the  toxicology  study 
selected.  An  uncertainty  factor  (UF)  is 
applied  to  reflect  uncertainties  inherent 
in  the  extrapolation  from  laboratory 
animal  data  to  humans  and  in  the 
-  yajlf'^'""''  in  sensitivity  among  members 
/   ofthe  hiunan  population  as  well  as 
other  unknowns.  An  UF  of  100  is 
routinely  used,  lOX  to  account  for 
interspecies  differences  and  lOX  for 
intraspecies  differences. 

For  dietary  risk  assessment  (other 
than  cancer)  the  Agency  uses  the  UF  to 
calculate  an  acute  or  chronic  reference 
dose  (acute  RfD  or  chronic  RfD)  where 


the  RfD  is  equal  to  the  NOAEL  divided 
by  the  appropriate  UF  (RfD  =  NOAEL/ 
UF).  Where  an  additional  safety  factor  is 
retained  due  to  concerns  imique  to  the 
FQPA,  this  additional  factor  is  applied 
to  the  RfD  by  dividing  the  RfD  by  such 
additional  factor.  The  acute  or  chronic 
Population  Adjusted  Dose  (aPAD  or 
cPAD)  is  a  modification  ofthe  RfD  to 
accommodate  this  type  of  FQPA  Safety 
Factor. 

For  non-dietary  risk  assessments 
(other  than  cancer)  the  UF  is  used  to 
determine  the  LOG.  For  example,  when 
100  is  the  appropriate  UF  (lOX  to 
account  for  interspecies  differences  and 
lOX  for  intraspecies  differences)  the 
LOC  is  100.  To  estimate  risk,  a  ratio  of 
the  NOAEL  to  exposures  (margin  of 
exposure  (MOE)  =  NOAEL/exposure)  is 
calculated  and  compared  to  the  LOC. 

The  linear  default  risk  methodology 
Q*  is  the  primary  method  ciurently 
used  by  the  Agency  to  quantify 
carcinogenic  risk.  The  Q*  approach 
assumes  that  any  amount  of  exposure 
will  lead  to  some  degree  of  cancer  risk. 
A  Q*  is  calculated  and  used  to  estimate 
risk  which  represents  a  probability  of 
occiurence  of  additional  cancer  cases 
(e.g.,  risk  is  expressed  as  1  x  lO**  or  one 
in  a  million).  Under  certain  specific 
circumstances.  MOE  calculations  will 
be  used  for  the  carcinogenic  risk 
assessment.  In  this  non-linear  approach, 
a  "point  of  departure"  is  identified 
below  which  carcinogenic  effects  are 
not  expected.  The  point  of  departure  is 
typically  a  NOAEL  based  on  an 
endpoint  related  to  cancer  effects 
though  it  may  be  a  different  value 
derived  from  the  dose  response  curve. 
To  estimate  risk,  a  ratio  of  the  point  of 
departure  to  exposure  (MOEcancer  =  point 
of  departure/exposures)  is  calculated.  A 
summary  of  the  toxicological  endpoints 
for  azoxystrobin  used  for  human  risk 
assessment  is  shown  in  the  following 
Table  1: 


Table  1  .—Summary  of  Toxicological  Dose  and  Endpoints  for  Azoxystrobin  for  Use  in  Human  Risk 
I  Assessment 


Exposure 


Scei 


nano 


Acute  Dietary  (general  population 
Including  infants  and  children) 


Dose  Used  in  Risk  Assessment, 
UF 


NOAEL  =  <200  mg/kg/day 

UF  =  300 

Acute  RfD  =  0.7  mg/kg/day 


FQPA  SF  and  Level  of  Concem 
for  Risk  Assessment 


FQPASF=1X 

aPAD  =  acute  RfD/FQPA  SF 

=  0.67  mg/kg/day 


Study  and  Toxicological  Effects 


Acute  Neurotoxicity  -  Rat 

LOAEL  =  200  mg/kg  based  on  di- 
arrtiea  at  2  hours  post  dose  at 
all  dose  levels  up  to  and  in- 
cluding the  LOAEL 


Ml 


Table  1.— Summary  of  Toxicological  Dose  and  Endpoints  for  Azoxystrobin  for  Use  in  Human  Risk 

ASSESSMENT— Continued 


Exposure  Scenario 

Dose  Used  in  Risk  Assessment, 
UF 

FQPA  SF  and  Level  of  Concem 
for  Risk  Assessment 

Study  and  Toxkx>h3gk:»l  Effects 

Chronic  dietary  (aH  populations) 

NOAEL=  18  mg//kg/day 

UF  =  100 

Chronic  RfD  =  0.18  mg/kg/day 

FQPA  SF  =  IX 

cPAD  =  chnante  RfD/FQPA  SF 

=  0.18mg/k;^day 

Combined  Chronfc  Toxterty/Car- 
dnogenidty 

Feeding  study  •  Rat  LOAEL  in 
males/females  =  34/117  mg/kg^ 
day  based  on  reduced  body 
weights  in  both  sexes  and  bMe 
duct  lesions  in  males 

Short-temi  (1-7  days)  IncWental 
Oral  (Residential) 

NOAEL=  25  mg//kg/day 
UF  =  100 

FQPA  SF  »  IX 

< 

Prenatal  Devetopmental  Oral 
Toxicity  -  Rat  LOAEL  =  100 
mg/kg/day  based  on  increased 
maternal  diarrhea,  urinary  in- 
continence, and  salivation 

Intermediate-term  (1  week  to  sev- 
eral months)  incidental  oral 
(Reskjential) 

NOAEL=  21  mg//kg/day 
UF  =  100 

FQPA  SF  .  IX 



90-Day  Feeding  -  Rat 

LOAEL  =  211/223  mg/kg/day  in 
males/females  based  on  de- 
creased body  weight  gain  in 
both  sexes  and  clinical  signs 
indk»tive  of  reduced  nutrition 

Short-term,        intermediate-term, 
and  long-term  dermal  (Resklen- 
tial) 

None 

Uo  demnal  or  systems  toxk:ity 
was  seen   at  the  limit  dose 
(1,000    mg/kg/day).    This    risk 
assessment     was     not     per- 
fornied. 

21 -Day  Repeated  Dose  Dermal  - 
Rat 

Short-term  (1-7  days)  inhalation 
(Residential) 

Oral  NOAEL=  25  mg/kg/day 
Use  route-to-route  extrapolation 

(inhalatk>n   absorption    rate    ^ 

100%). 

LOC  for  MOE  =  100 
(Resklential) 

Prenatal     Devekjpmental     Oral 

Toxicity  -  Rat 
LOAEL  =  100  mg/kg/day  based 

on    increased    maternal    diar- 

rtiea,  urinary  incontinence,  and 

salivation 

Intermediate-temn  (1  week  to  sev- 
eral months)  inhalatksn 
(Residential) 

Oral  NOAEL:=  21  mg/kg/day 
Use   route-to-route   extrapolation 

(inhalatkHi   absorptton   rate   = 

100%). 

LOC  for  MOE  =  100 

(Resklentlal) 

90-Oay  Feeding  -  Rat 

LOAEL  =  211/223  mg/kg/day  m 
males/females  based  on  de- 
creased body  weight  gain  in 
both  sexes  and  dink^l  signs 
indicative  of  reduced  nutrition 

Long-term     (greater     than     180 
days)  inhalation 

NOAEL  =  N/A       . 

This  risk  assessment  is  not  appli- 
cable to  the  use  scenario  for 
azoxystrobin 

The  reference  to  the  FQPA  Safety  Factor  refers  to  any  addittonal  safety  factor  retained  due  to  concerns  unkjue  to  the  FQPA. 


C.  Exposure  Assessment 

1 .  Dietary  exposure  from  food  and 
feed  uses.  Tolerances  have  been 
established  (40  CFR  180.507)  for  the 
combined  residues  of  azoxystrobin  and 
its  Zisomer.  in  or  on  a  variety  of  raw 
agricultural  conunodities  at  levels 
ranging  bom  0.01  ppm  (pecans)  to  55 
ppm  (soybean  hay),  and  on  meat,  fat, 
and  meat  byproducts  of  cattle,  goats, 
hogs,  horses,  and  sheep  at  levels  ranging 
from  0.01  to  0.07  ppm,  and  on  milk  at 
0.006  ppm.  Time-limited  tolerances  (set 
to  expire  on  December  31,  2003)  are 
established  at  30  ppm  for  the  Brassica. 
head  and  stem  subgroup;  at  0.5  ppm  for 
chick  pea,  seed;  at  3.0  ppm  for  lychee; 
and  at  2.0  ppm  for  pepper.  Risk 
assessments  were  conducted  by  EPA  to 


assess  dietary  exposures  frtim 
azoxystrobin  in  food  as  follows: 

i.  Acute  exposure.  Acute  dietary  risk 
assessments  are  performed  for  a  food- 
use  pesticide  if  a  toxicological  study  has 
indicated  the  possibility  of  an  effect  of 
concem  occiuring  as  a  result  of  a  1  day 
or  single  exposure.  The  Dietary 
Exposure  Evaluation  Model  (DEENf '^) 
analysis  evaluated  the  individual  food 
consumption  as  reported  by 
iiBspondents  in  the  USDA  1989-1992 
nationwide  Continuing  Surveys  of  Food 
Intake  by  Individuals  (CSFIl)  and 
accumulated  exposure  to  the  chemical 
for  each  commodity.  The  following 
assumptions  were  made  for  the  acute 
exposure  assessments:  100%  ofthe 
crops  vrith  azoxystrobin  tolerances 
(established  and  recommended)  are 


treated  and  that  all  commodities  contain 
tolerance  level  residues  when  consumed 
(with  the  exception  of  those  with 
processing  factors).  DEEKf '^  default 
processing/concentration  factors  were 
used  for  all  processed  commodities. 

ii.  Chronic  exposure.  In  conducting 
this  chronic  dietary  risk  assessment,  the 
Dietary  Exposure  Evaluation  Model 
(DEEM'"'*^)  analysis  evaluated  the 
individual  food  consumption  as 
reported  by  respondents  in  the  USDA 
1989-1992  nationwide  CSFII  and 
accumulated  exposure  to  the  chemical 
for  each  commodity.  The  following 
assumptions  were  made  for  the  chronic 
exposure  assessments:  100%  ofthe 
crops  with  azoxystrobin  tolerances 
(established  and  recommended)  are 
treated  and  that  all  commodities  contain 


J 
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tolerance  level  residues  when  consumed 
(with  the  exception  of  those  with 
processing  factors).  DEENf  "^  default 
processing/concentration  factors  were 
used  for  all  processed  commodities. 
-  iii.  Cancer.  Azoxystrobin  was 
classified  by  the  Agency  as  not  likely  to 
be  a  human  carcinogen.  Therefore,  a 
cancer  dietary  exposure  analysis  was 
not  performed. 

2.  Dietary  exposure  from  drinking 
water.  The  Agency  lacks  sufficient 
monitoring  exposure  data  to  complete  a 
comprehensive  dietary  exposiue 
analysis  and  risk  assessment  for 
azoxystrobin  in  drinking  water.  Because 
the  Agency  does  not  have 
comprehensive  monitoring  data, 
drinking  water  concentration  estimates 
are  made  by  reliance  on  simulation  or 
modeling  taking  into  account  data  on 
the  physical  characteristics  of 
azoxystrobin. 

The  Agency  uses  the  FQPA  Index 
Reservoir  Screening  Tool  (FIRST)  or  the 
Pesticide  Root  Zone  Model/Exposure 
Analysis  Modeling  System  (PRZM/ 
EXAMS),  to  produce  estimates  of 
pesticide  concentrations  in  an  index 
reservoir.  The  SCI-GROW  model  is  used 
to  predict  pesticide  concentrations  in 
shallow  ground  water.  For  a  screening- 
level  assessment  for  surface  water,  EPA 
will  use  FIRST  (a  tier  1  model)  before 
using  PRZM/EXAMS  (a  tier  2  model). 
The  FIRST  model  is  a  subset  of  the 
PRZM/EXAMS  model  that  uses  a 
specific  high-end  runoff  scenario  for 
pesticides.  While  both  FIRST  and 
PRZM/EXAMS  incorporate  an  index 
reservoir  environment,  the  PRZM/ 
EXAMS  model  includes  a  percent  crop 
area  factor  a»  an  adjustment  to  account 
for  the  maximum  percent  crop  coverage 
within  a  watershed  or  drainage  basin. 

None  of  these  models  include 
consideration  of  the  impact  processing 
(mixing,  dilution,  or  treatment)  of  raw 
water  for  distribution  as  drinking  water 
would  likely  have  on  the  removal  of 
pesticides  from  the  source  water.  The 
primary  use  of  these  models  by  the 
Agency  at  this  stage  is  to  provide  a 
screen  for  sorting  out  pesticides  for 
which  it  is  highly  unlikely  that  drinking 
water  concentrations  would  exceed 
hiunan  health  levels  of  concern. 

Since  the  models  used  are  considered 
to  be  screening  tools  in  the  risk 
assessment  process,  the  Agency  does 
not  use  estimated  environmental 
concentrations  (EECs)  from  these 
models  to  quantify  drinking  water 
exposure  and  risk  as  a  %Rfl)  or  %PAD. 
Instead  drinking  water  levels  of 
comparison  (DWLOCs)  are  calculated 
and  used  as  a  point  of  comparison 
against  the  model  estimates  of  a 
pesticide's  concentration  in  water. 


DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food,  and  &t)m 
residential  uses.  Since  DWLOCs  address 
total  aggregate  exposure  to  azoxystrobin, 
they  are  further  discussed  in  the 
aggregate  risk  sections. 

Although  moderately  persistent  in 
soils  and  stable  to  hydrolysis,  the 
likelihood  of  azoxystrobin  moving  into 
grotmd  water  and  surface  water  is  low 
due  to  high  soil/water  partitioning 
coefficients  and  low  single  application 
rates.  Three  major  degradates  were 
detected  and  found  to  have  greater 
potential  to  move  through  soil  than  the 
parent  compound. 

Based  on  the  FIRST  model,  the 
estimated  environmental  concentrations 
(EECs)  of  azoxystrobin.  for  acute  and 
chronic  exposiues  are  estimated  to  be 
170  parts  per  billion  (ppb),  and  33  ppb 
for  surface  water,  respectively.  Based  on 
the  SCI-GROW  model  the  EECs  of 
azoxystrobin  for  both  acute  and  chronic 
exposiues  are  estimated  to  be  3.1  ppb 
for  ground  water.  These  values  were 
based  on  the  highest  use  rate  (turf  use). 
These  values  represent  upper-bound 
estimates  of  the  concentrations  that 
might  be  foimd  in  surface  water  and 
groimd  water  which  result  from  the  use 
of  azoxystrobin  on  turf. 

3.  From  non-dietary  exposure.  The 
term  "residential  exposure"  is  used  in 
this  document  to  refer  to  non- 
occupational, non-dietary  exposure 
(e.g.,  for  lawn  and  garden  pest  control, 
indoor  pest  control,  termiticides,  and 
flea  and  tick  control  on  pets). 

Azoxystrobin  is  ciuxently  registered 
for  use  on  the  following  residential  non- 
dietary  sites:  turf  and  ornamentals.  The 
risk  assessment  was  conducted  using 
the  following  residential  exposure 
assumptions:  Products  containing 
azoxystrobin  are  registered  for 
application  to  turf  and  ornamentals. 
They  may  be  applied  to  turf  at  rates  up 
to  0.95  lb  active  ingredient  (ai)  per  acre 
(not  to  exceed  5  lb  ai/acre/yr)  and  to 
ornamentals  at  rates  up  to  0.75  Ib/ai/per 
acre  every  7  to  14  days,  but  not  to 
exceed  5  lb  ai/acre/yr.  The  currently 
registered  labels  do  not  prohibit 
homeowners  from  mixing/loading/ 
applying  either  the  flowable  concentrate 
or  the  water-dispersible  granule 
formulations.  This  residential  exposure 
and  risk  assessment  was  conducted 
using  the  application  rate  for  turf 
because  it  is  the  highest  single  use  rate. 

Residential  handlers  may  receive 
short-term  dermal  and  inhalation 
exposure  to  azoxystrobin  when  mixing, 
loading,  and  applying  the  formulations. 
Adults  and  children  may  be  exposed  to 
azoxystrobin  residues  from  dermal 


contact  with  foliage  during  post- 
application  activities.  Toddlers  may 
receive  short-  and  intermediate-term 
oral  exposiue  from  incidental  ingestion 
during  post-application  activities. 

As  no  dermiai  endpoint  was  selected 
by  the  Agency,  a  dermal  exposure  and 
risk  assessment  was  not  conducted  for 
residential  handlers  or  post-application 
activities. 

Therefore^,  only  the  following 
exposiue  scenarios  resulting  from  lawn 
treatment  were  assessed:  (1)  Toddlers' 
incidental  ingestion  of  pesticide 
residues  on  lawns  from  hand-to-mouth 
transfer,  (2)  object-to-mouth  transfer 
from  mouthing  of  pesticide-treated 
turfgrass,  and  (3)  incidental  ingestion  of 
soil  bom  pesticide-treated  residential 
areas,  (4)  short-term  inhalation  for 
residential  handlers.  Post-application 
exposures  frtjm  various  activities 
following  lawn  treatment  are  considered 
to  be  the  most  common  and  significant 
in  residential  settings.  The  exposure  via 
incidental  ingestion  of  other  plant 
material  may  occur  but  is  considered 
negligible. 

"The  exposiue  and  risk  estimates  for 
the  post-application  residential 
exposiu^  scenarios  are  assessed  for  the 
day  of  application  (day  0)  because  it  is 
assiuned  that  toddlers  could  contact  the 
lawn  immediately  after  application. 
Both  short-term  and  intermediate-term 
exposure  are  expected.  Risk  from  short- 
term  and  intermediate-term  incidental 
ingestion  by  toddlers  is  assessed  by 
comparing  these  exposures  to  the 
NOAELs  of  25  milligrams/kilogram/day 
(mg/kg/day)  and  21  mg/kg/day, 
respectively.  Short-term  adult  handler 
risk  is  assessed  by  comparing  exposiu^ 
to  the  short-term  inhalation  NOAEL  of 
25  mg/kg/day. 

4.  Cumulative  exposure  to  substances 
with  a  common  mechanism  of  toxicity. 
Section  408(b)(2)P){v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  medianism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
azoxystrobin  has  a  common  mechanism 
of  toxicity  with  other  substances  or  how 
to  include  this  pesticide  in  a  ciunulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 
common  mechanism  of  toxicity, 
azoxystrobin  does  not  appear  to  produce 
a  toxic  metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  azoxystrobin  has  a 
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common  mechanism  of  toxicity  with 
other  substances.  For  information 
regarding  EPA's  efforts  to  determine 
which  chemicals  have  a  common 
mechanism  of  toxicity  and  to  evaluate 
the  cumulative  effects  of  such 
chemicals,  see  the  final  rule  for 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26, 1997). 

D.  Safety  Factor  for  Infants  and 
Children 

1.  In  general.  FFDCA  section  408 
provides  that  EPA  shall  apply  an 
additional  tenfold  margin  of  safety  for 
infants  and  children  in  the  case  of 
threshold  effects  to  account  for  prenatal 
and  postnatal  toxicity  and  the 
completeness  of  the  data  base  on 
toxicity  and  exposiue  unless  EPA 
determines  that  a  different  margin  of 
safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  margin 
of  exposiue  (MOE)  analysis  or  through 
using  uncertainty  (safety)  factors  in 
calculating  a  dose  level  that  poses  no 
appreciable  risk  to  hiunaiis. 

2.  Prenatal  and  postnatal  sensitivity. 
The  developmental  and  reproductive 
toxicity  data,  from  a  prenatal 
development  study  in  rats,  a  prenatal 
development  study  in  rabbits,  and  a 
two-generation  reproductive  toxicity 
study  in  rats,  did  not  indicate  increased 
susceptibility  of  young  rats  or  rabbits  to 
in  utero  and/or  postnatal  exposure. 

3.  Conclusion.  There  is  a  complete 
toxicity  data  base  for  azoxystrobin  and 
exposure  data  are  complete  or  are 
estimated  based  on  data  that  reasonably 
accounts  for  potential  exposures.  EPA 
determined  that  the  lOX  safety  factor  to 
protect  infants  and  children  should  be 
removed.  The  FQPA  factor  is  removed 
because:  (1)  The  toxicology  data  base  is 


complete;  (2)  the  developmental  and 
reproductive  toxicity  data  did  not 
indicate  increased  susceptibility  of  rats 
or  rabbits  to  in  utero  and/or  postnatal 
exposure;  (3)  uiuefined  chronic  dietary 
exposiue  estimates  (assiuning  all 
conunodities  contain  tolerance  level 
residues)  will  overestimate  dietary 
exposure;  (4)  modeling  data  are  used  for 
groimd  and  siurface  source  drinking 
water  exposure  assessments  resulting  in 
estimates  considered  to  be  upper-bound 
concentrations. 

E.  Aggregate  Risks  and  Determination  of 
Safety 

To  estimate  total  aggregate  exposure 
to  a  pesticide  from  food,  drinking  water, 
and  residential  uses,  the  Agency 
calculates  DWLOCs  which  are  used  as  a 
point  of  comparison  against  the  model 
estimates  of  a  pesticide's  concentration 
in  water  (EECs).  DWLOC  values  are  not 
regulatory  standards  for  drinking  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food  and  residential 
uses.  In  calculating  a  DWLOC,  the 
Agency  determines  how  much  of  the 
acceptable  exposure  (i.e.,  the  PAD)  is 
available  for  exposure  through  drinking 
water  e.g.,  allowable  chronic  water 
exposure  (mg/kg/day)  =  cPAD  -  (average 
food  -f  residential  exposure).  This 
allowable  exposure  through  drinking 
water  is  used  to  calculate  a  DWLOC. 

A  DWLOC  will  vary  depending  on  the 
toxic  endpoint,  drinking  water 
consumption,  and  body  weights.  Defoult 
body  weights  and  consumption  values 
as  used  by  the  USEPA  Office  of  Water 
are  used  to  calculate  DWLOCs:  2L/70  kg 
(adult  male),  2L/60  kg  (adult  female), 
and  lL/10  kg  (child).  Default  body 
weights  and  drinking  water 
consumption  values  vary  on  an 


individual  basis.  This  variation  will  be 
taken  into  account  in  more  refined 
screening-level  and  quantitative 
drinking  water  exposure  assessments. 
Different  populations  will  have  different 
DWLOCs.  Generally,  a  DWLOC  is 
calculated  for  each  type  of  risk 
assessment  used:  Acute,  short-term, 
intermediate-term,  chronic,  and  cancer. 

When  EECs  for  surface  water  and 
ground  water  are  less  than  the 
calculated  DWLOCs.  OPP  concludes 
with  reasonable  certainty  that  exposures 
to  the  pesticide  in  drinking  water  (when 
considered  along  with  other  sources  of 
exposure  for  which  OPP  has  reliable 
data)  would  not  result  in  unacceptable 
levels  of  aggregate  human  health  risk  at 
this  time.  Because  OPP  considers  the 
aggregate  risk  resulting  from  multiple 
exposure  pathways  associated  with  a 
pesticide's  uses,  levels  of  comparison  in 
drinking  water  may  vary  as  those  uses 
change.  If  new  uses  are  added  in  the 
future,  OPP  will  reassess  the  potential 
impacts  of  residues  of  the  pesticide  in 
drinking  water  as  a  part  of  the  aggregate 
risk  assessment  process. 

1.  Acute  risk.  Using  the  exposure 
assumptions  discussed  in  this  unit  for 
acute  exposure,  the  acute  dietary 
exposure  from  food  to  azoxystrobin  will 
occupy  12%  of  the  aPAD  for  the  U.S. 
pc^iUation,  12%  of  the  aPAD  for 
females  (13-50  years  old),  21%  of  the 
aPAD  for  children  (1-6  years  oM),  and 
12%  of  the  aPAD  for  seniors  (55+  years). 
In  addition,  there  is  potential  for  acute 
dietary  exposure  to  azoxystrobin  in 
drinking  water.  After  calculating 
DWLOCs  and  comparing  them  to  the 
EECs  for  surface  water  and  groimd 
water,  EPA  does  not  expect  the 
aggregate  exposure  to  exceed  100%  of 
the  aPAD,  as  shown  in  the  following 
Table  2: 


Table  2.— Aggregate  Risk  AssESSMErfr  for  Acute  Exposure  to  Azoxystrobin 


Population  Subgroup 

aPAD(mg/ 

kg) 

%aPAD 
(Food) 

Surface 

Water  EEC 

(ppb) 

Ground 

Water  EEC 

(ppb) 

Acute 

DWLOC 

(ppb) 

U.S.  population 

0.7 

12 

170 

3.1 

21,000 

Children  (1-6  years  old) 

0.7 

21 

170 

3.1 

5.300 

Females  (13-50  years  old) 

0.7 

12 

170 

SI 

18,000 

Seniors  (55+  years) 

0.7 

12 

170 

3.1 

21.000 

2.  Chronic  risk.  Using  the  exposure 
assumptions  described  in  this  unit  for 
chronic  exposure,  EPA  has  concluded 
that  exposure  to  azoxystrobin  from  food 
will  utilize  13%  of  the  cPAD  for  the 
U.S.  population,  21%  of  the  cPAD  for 
children  (1-6  years  old),  12%  of  the 


cPAD  for  females  (13-50  years  old),  and 
14%  of  the  cPAD  for  seniors  (55+  years 
old).  Based  on  the  use  pattern,  chronic 
residential  exposure  to  residues  of 
azoxystrobin  is  not  expected.  In 
addition,  there  is  potential  for  chronic 
dietary  exposure  to  azoxystrobin  in 


drinking  water.  After  calculating 
DWLOCs  and  comparing  them  to  the 
EECs  for  surface  and  ground  water,  EPA 
does  not  expect  the  aggregate  exposure 
to  exceed  100%  of  the  cPAD,  as  shown 
in  the  following  Table  3: 
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Table  3.—  Aggregate  Risk  Assessment  for  Chronic  (Non-Cancer)  Exposure  to  Azoxystrobin 

Population  Subgroup 

cPAD  mg/ 
kg/day 

%cPAD 
(Food) 

Surface 
Water  EEC 
-  (ppb) 

Ground 

Water  EEC 

(ppb) 

Chronic 

DWLOC 

(ppb) 

U.S.  population 

0.18 

13 

33 

3.1 

5,500 

Children  (1-6  years  old) 

0.18 

21 

33 

3.1 

1,400 

Females  (13-50  years  old) 

0.18 

12 

33 

3.1 

'      4.800 

Seniors  (S&t-  years) 

0.18 

14 

33 

3.1 

5,400 

3.  Short-term  risk.  Short-term 
aggregate  exposure  takes  into  account 
residential  exposure  plus  chronic 
exposure  to  food  and  water  (considered 
to  be  a  background  exposure  level).  The 
short-term  aggregate  risk  assessment 
estimates  risks  likely  to  result  from  1-  to 
3D-day  exposure  to  azoxystrobin 
residues  from  food,  drinking  water,  and 
residential  pesticide  uses.  High-end 
estimates  of  residential  exposure  are 
used  in  the  short-term  assessment, 
while  average  values  are  used  for  food 
and  drinking  water  exposure. 

A  short-term  risk  assessment  is 
required  for  adults  because  there  is  a 
residential  handler  inhalation  exposure 


scenario.  In  addition,  a  short-term  risk 
assessment  is  required  for  infants  and 
children  because  there  is  a  residential 
post-application  oral  exposure  scenario. 
As  no  short-term  dermal  endpoint  was 
established,  there  is  no  dermal 
component  to  this  aggregate  risk 
assessment. 

Azoxystrobin  is  currently  registered 
for  use  that  could  result  in  short-term 
residential  exposure  and  the  Agency  has 
determined  that  it  is  appropriate  to 
aggregate  chronic  food  and  water  and 
short-term  exposures  for  azoxystrobin. 

Using  the  exposure  assimiptions 
described  in  this  unit  for  short-term 
exposures,  EPA  has  concluded  that  food 


and  residential  exposures  aggregated 
result  in  aggregate  MOEs  of  1,100  for 
adults  and  450  for  children  (1-6  years 
old).  These  aggregate  MOEs  do  not 
exceed  the  Agency's  level  of  concern  for 
aggregate  exposuire  to  food  and 
residential  uses.  In  addition,  short-term 
DWLOCs  were  calculated  and  compared 
to  the  EECs  for  chronic  exposure  of 
azoxystrobin  in  ground  water  and 
surface  water.  After  calculating 
DWLOCs  and  comparing  them  to  the 
EECs  for  surface  water  and  groimd 
water,  EPA  does  not  expect  short-term 
aggregate  exposure  to  exceed  the 
Agency's  level  of  concern,  as  shown  in 
the  following  Table  4: 


TABLE  4.— Aggregate  Risk  Assessment  for  Short-Term  Exposure  to  Azoxystrobin 


Population  Sut>group 

Aggregate 

MOE  (Food 

+-Residen- 

tial) 

Aggregate 

Leve  of 

Concem 

(LOC) 

Surface 

Water  EEC 

(ppb) 

Ground 

Water  EEC 

(ppb) 

Short-Temi 

DWLOC 

(ppb) 

U.S.  population 

1,100 

100 

33 

3.1 

6,800 

Children  (1-6  years  old) 

450 

100 

33 

3.1 

1,900 

4.  Intermediate-term  risk. 
Intermediate-term  aggregate  exposure 
takes  into  account  residential  exposure 
plus  chronic  exposure  to  food  and  water 
(considered  to  be  a  background 
exposure  level).  The  intermediate-term 
aggregate  risk  assessment  estimates  risks 
likely  to  result  from  1-6  months  of 
exposure  to  azoxystrobin  residues  from 
food,  drinking  water,  and  residential 
pesticide  uses.  High-end  estimates  of 
residential  exposure  are  used  in  the 
intermediate-term  assessment,  while 
average  values  are  used  for  food  and 
drinking  water  exposure. 

An  intermediate-term  risk  assessment 
is  not  required  for  adults  because 
residential  handler  scenarios  are  not 


expected  to  occur  for  longer  than  a 
short-term  timeframe.  However,  an 
intermediate-term  risk  assessment  is 
required  for  infants  and  children 
because  there  is  a  residential  post- 
application  oral  exposure  scenario.  As 
no  dermal  endpoint  was  established, 
there  is  no  dermal  component  to  this 
aggregate  risk  assessment. 

Azoxystrobin  is  currently  registered 
for  use(s)  that  could  result  in 
intermediate-term  residential  exposure 
and  the  Agency  has  determined  that  it 
is  appropriate  to  aggregate  chronic  food 
and  water  and  intermediate-term 
exposures  for  azoxystrobin. 

Using  the  exposure  assumptions 
described  in  this  imit  for  intermediate- 


term  exposures,  EPA  has  concluded  that 
food  and  residential  exposures 
aggregated  result  in  aggregate  MOEs  of 
440  for  children  1-6  years  old.  These 
aggregate  MOEs  do  not  exceed  the 
Agency's  level  of  concem  for  aggregate 
exposure  to  food  and  residential  uses.  In 
addition,  intermediate-term  DWLC)Cs 
were  calculated  and  compared  to  the 
EECs  for  chronic  exposure  of 
azoxystrobin  in  ground  water  and 
surface  water.  After  calculating 
DWLOCs  and  comparing  them  to  the 
^Cs  for  surface  water  and  ground 
water,  EPA  does  not  expect 
intermediate-term  aggregate  exposure  to 
exceed  the  Agency's  level  of  concem,  as 
shown  in  the  following  Table  5: 
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TABLE  5.—  AGGREGATE  RISK  ASSESSMENT  FOR  INTERMEDIATE-TERM  EXPOSURE  TO  AZOXYSTROBIN 

Population  Subgroup 

Aggregate 
MiOE(Food 
+  Residen- 
tial) 

Aggregate 

Levefof 

Concem 

(LOC) 

Surface 

Water  EEC 

(ppb) 

Ground 

Water  EEC 

(ppb) 

Inter- 
mediate- 
Term 
DWLOC 
(ppb) 

Children  (1-6  years  old) 

440 

100 

33 

3.1 

1,600 

5.  Aggregate  cancer  risk  for  U.S. 
population.  Azoxystrobin  was  classified 
by  EPA  as  not  likely  to  be  a  himian 
carcinogen.  The  Agency  concludes  that 
pesticides  uses  of  azoxystrobin  are  not 
likely  to  pose  a  carcinogenic  hazard  to 
humans. 

6.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  the  general 
population,  and  to  infonts  and  children 
from  aggregate  exposure  to  azoxystrobin 
residues. 

IV.  Other  Considerations 

A.  Analytical  Enforcement  Methodology 

Adequate  methodology  is  available  for 
enforcement  of  the  proposed  tolerances 
for  azoxystrobin  and  its  z-isomer  on 
plants.  An  enforcementTnethod  for 
azoxystrobin  in  livestock  commodities 
has  been  validated  by  the  EPA 
analytical  laboratory  for  the  analysis  of 
milk  and  livestock  tissues. 

The  method  may  be  requested  from: 
Paul  Golden,  US  EPA/OPP/BEAD/ACB, 
Environmental  Science  Center,  701 
Mapes  Road.  Fort  Meade,  MD  20755- 
5350;  telephone  number:  (410)  305- 
2960;  Fax:  (410)  305-3091;  e-mail 
address:  RAM  Mailbox. 

B.  International  Residue  Umits 

No  Codex,  Canadian,  or  Mexican 
maximimi  residue  limits  (MRLs)  have 
been  established  for  residues  of 
azoxystrobin  on  caneberries, 
cranberries,  pistachios,  hops,  or 
legumes. 

V.  Conclusion 

Therefore,  the  tolerances  are 
established  for  combined  residues  of 
azoxystrobin,  methyl(E)-2-(2-(6-(2- 
cyanophenoxy)pyrimidin-4- 
yloxy)phenyl)-3-methoxyacrylate  and 
the  z-isomer  of  azoxystrobin,  methyl(Z)- 
2-(2-(6-(2-cyanophenoxy)pjaimidin-4- 
yloxyphenyl)-3-  methoxyacrylate,  in  or 
on  caneberry  subgroup  at  5.0  ppm; 
cranberry  at  0.50  ppm:  hop,  dried  cones 
at  20.0  ppm;  pistachio  at  0.5  ppm; 
vegetable,  legume,  edible  podded, 
subgroup,  except  soybean  at  3.0  ppm; 
pea  and  bean,  succulent  shelled, 
subgroup,  except  cowpea  at  0.50  ppm; 
and  pea  and  bean,  dried  shelled,  except 


soybean  subgroup,  except  cowpea  and 
field  pea  at  0.50. 

VI.  Obiectioiis  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedxiral  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996,  EPA  will 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  from  the  requirement  of  a 
tolerance  issued  by  EPA  under  new 
section  408(d),  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instmctions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  ID  number 
OPP-2002-0238  in  the  subject  line  on 
the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  November  19,  2002. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  simmiary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
coimection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 


accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900),  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington.  DC  20460.  You 
may  also  deliver  your  request  to  the 
Office  of  the  Hearing  Clerk  in  Rm.  C400. 
Waterside  Mall,  401  M  St.,  SW., 
Washington,  DC  20460.  The  Office  of 
the  Hearing  Clerk  is  open  from  8  a.m. 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Office  of  the  Hearing 
Clerk  is  (202)  260-4865. 

2.  Tolerance  fee  paymxent.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33{m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  Holtins,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW..  Washington.  DC  20460. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  VI. A.,  you  should  also  send  a  copy 
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of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.2.  Mail  your 
copies,  identified  by  docket  ID  number 
OPP-2002-0238,  to:  Public  hifonnation 
and  Records  Integrity  Branch, 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  1200  Peimsylvania  Ave.,  NW., 
Washington.  DC  20460.  In  person  or  by 
courier,  bring  a  copy  to  the  location  of 
the  PIRIB  described  in  Unit  I.B.2.  You 
may  also  send  an  electronic  copy  of 
your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 
ASCn  file  format.  Do  not  include  any 
CBI  in  your  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  your 
request  at  many  Federal  Depository 
Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  accoimt 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Vn.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  a  tolerance 
under  FFDCA  section  408(d)  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4,  1993).  Because  this  rule  has 
been  exempted  from  review  imder 
Executive  Order  12866  due  to  its  lack  of 
significance,  this  rule  is  not  subject  to 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  (66  FR  28355,  May 
22,  2001).  This  final  rule  does  not 
contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 


Tide  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104-4).  Nor  does  it  require  any 
special  considerations  imder  Executive 
Order  12898,  entiUed  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16. 
1994);  or  OMB  review  or  any  Agency 
action  under  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997). 
This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  petition 
under  FFDCA  section  408(d),  such  as 
the  tolerance  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  In  addition,  the 
Agency  has  determined  that  this  action 
will  not  have  a  substantial  direct  effect 
on  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govenunent,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meeuiingful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govenunent."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established  . 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n)(4). 
For  these  same  reasons,  the  Agency  has 
determined  that  this  rule  does  not  have 
any  "tribal  implications"  as  described 
in  Executive  Order  13175,  entiUed 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (65  FR 
67249,  November  6,  2000).  Executive 
Order  13175,  requires  EPA  to  develop 


an  accoimtable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regidations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

Vm.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  SmaU 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements.  ^ 

Dated:  September  13,  2002. 
Richard  P.  Keigwin,  Jr., 
Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— AMENDED 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346(a)  and 
374. 

2.  Section  180.507  is  amended  by 
revising  the  entry  for  pistachio  and 
alphabetically  adding  the  following 
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commodities  to  the  table  in  paragraph 
(a)  to  read  as  follows: 

§180.507    Azoxystrobin;  tolarancM  for 
residues. 


(a)  General.  *     * 

t     * 

Commodity 

Parts  per 

million 

•          * 

*          * 

• 

Caneberry  sub- 
group   

Cranberry 

•          • 

«          • 

5.0 
0.50 

• 

Hops,  dried  cones 

*                    • 

•          * 

20.0 

• 

Pea  and  bean, 
dried  shelled,  ex- 
cept soybean, 
subgroup,  except 
cowpea,  and 
field  pea  

Pea  ar>d  bean. 

0.50 

succulent 
shelled,  sut>- 
group,  except 

cowpea 

Pistachio  

*  • 

Vegetable,  legume, 
edible  podded, 
subgroup,  except 
soytiean 


0.50 
0.50 


3.0 


must  be  received  on  or  before  November 
19,  2002. 

ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  in  person,  or  by  courier.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  VII.  of  the 
SUPPLEMENTARY  INFOAMATKM.  To  ensure 
proper  receipt  by  EPA,  your  objections 
and  hearing  requests  must  identify 
docket  control  number  OPP-2002-0253 
in  the  subject  line  on  the  first  page  of 
your  response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Andrea  Conrath,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Peimsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
niunber:  (703)  308-9356;  e-mail  address: 
conrath.andrea@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufactiu^r,  or 
pesticide  manufactiuer.  Potentially 
affected  categories  and  entities  may 
include,  but  are  not  limited  to: 


[FR  Doc.  02-23808  Filed  9-19-02;  8:45  am] 
BHJJNG  CODE  6S60-SO-S 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-2002-0253;  FRL-7273-71 

Diflub«nzuron;  Pesticide  Tolerances 
for  Emergency  Exemption 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes 
time-limited  tolerances  for  residues  of 
diflubenzuron  in  or  on  forage  and  hay 
of  alfalfa.  This  action  is  in  response  to 
EPA's  granting  of  an  emergency 
exemption  under  section  18  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA)  authorizing 
use  of  the  pesticide  on  alfalfa.  This 
regulation  establishes  a  maximum 
permissible  level  for  residues  of 
diflubenzuron  in  these  feed 
commodities.  The  tolerances  will  expire 
and  are  revoked  on  June  30,  2004. 
DATES:  This  regulation  is  effective 
Septem^r  20,  2002.  Objections  and 
requests  for  hearings,  identified  by 
docket  conti-ol  number  OPP-2002-0253, 


Categories 

NAICS 
codes 

Examples  of  poten- 
tially affected  enti- 
ties 

Industry 

111 
112 
311 
32532 

Crop  production 
Animal  production 
Food  manufacturir>g 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  This 
Document  and  Other  Related 
Documents? 

1.  Electronically. You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this  dociunent, 
on  the  Home  Page  select  "Laws  and 


Regulations."  "Regulations  and 
Proposed  Rules,"  and  then  look  up  the 
entry  for  this  document  under  the 
"Federal  Register — Enviroimiental 
Dociunents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  A  frequently 
updated  electronic  version  of  40  CFR 
part  180  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/ 
cfrhtml_00/Title  40/40cfrl80  OO.html.a 
beta  site  currently  imder  development. 
To  access'the  OPPTS  Harmonized 
Guidelines  referenced  in  this  document, 
go  direcUy  to  the  guidelines  at  http:// 
www.epa.gov/opptsfrs/home/ 
guidelin.htm. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-2002-0253..The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
docimients  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  hitegrity  Branch  (PIRIB), 
Rm.  119,  Mall «  2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  from  8:30  a.m.  to 
4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305—5805. 

n.  Background  and  Statutory  Findings 

EPA,  on  its  owrn  initiative,  in 
accordance  with  sections  408(e)  and  408 
(1)(6)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA),  21  U.S.C.  346a, 
is  establishing  tolerances  for  residues  of 
the  insecticide  diflubenzuron.  (N-(((4- 
chlorophenyl)aminolcarbonyl)-2,6- 
difluorobenzamidel,  in  or  on  alfalfa, 
forage  and  alfalfa,  hay  at  6.0  parts  per 
million  (ppm).  These  tolerances  will 
expire  and  are  revoked  op  June  30, 
2004.  EPA  will  publish  a  docimient  in 
the  Federal  Register  to  remove  the 
revoked  tolerances  from  the  Code  of 
Federal  Regulations.         

Section  408(1)(6)  of  the  FFDCA 
requires  EPA  to  establish  a  time-limited 
tolerance  or  exemption  from  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  diat  will 
result  from  the  use  of  a  pesticide  under 
an  emergency  exemption  granted  by 
EPA  under  section  18  of  FIFRA.  Such 
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tolerances  can  be  established  without 
providing  notice  or  period  for  public 
comment.  EPA  does  not  intend  for  its 
actions  on  section  18  related  tolerances 
to  set  binding  precedents  for  the 
application  of  section  408  and  the  new 
safety  standard  to  other  tolerances  and 
exemptions.  Section  408(e)  of  the 
FFDCA  allows  EPA  to  establish  a 
tolerance  or  an  exemption  from  the 
requirement  of  a  tolerance  on  its  own 
initiative,  i.e.,  without  having  received 
any  petition  from  an  outside  party. 

Section  408(b){2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  hann  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue. ..."     

Section  18  of  FIFRA  authorizes  EPA 
to  exempt  any  Federal  or  State  agency 
from  any  provision  of  FIFRA,  if  EPA 
determines  that  "emergency  conditions 
exist  which  require  such  exemption." 
This  provision  was  not  amended  by  the 
Food  Quality  Protection  Act  (FQPA). 
EPA  has  established  regulations 
governing  such  emergency  exemptions 
in  40  CFR  part  166. 

Recently,  EPA  has  received  objections 
to  a  tolerance  it  established  for 
diflubenzuron  on  a  different  food 
commodity.  The  objections  were  filed 
by  the  Natiu-al  Resources  Defense 
Council  (NRDC)  and  raised  several 
issues  regarding  aggregate  exposure 
estimates  and  the  additional  safety 
factor  for  the  protection  of  infants  and 
children.  Although  these  objections 
concern  separate  rulemaking 
proceedings  under  the  FFDCA,  EPA  has 
considered  whether  it  is  appropriate  to 
establish  the  emergency  exemption 
tolerances  for  diflubenziiron  while  the 
objections  are  still  pending. 

Factors  taken  into  account  by  EPA 
included  how  close  the  Agency  is  to 
concluding  the  proceedings  on  the 
objections,  the  nature  of  the  current 
action,  whether  NRDC's  objections 


raised  frivolous  issues,  and  extent  to 
which  the  issues  raised  by  NRDC  had 
already  been  considered  by  EPA. 
Although  NRDC's  objections  are  not 
frivolous,  the  other  factors  all  support 
establishing  these  tolerances  at  this 
time.  First,  the  objections  proceeding  is 
not  near  to  conclusion.  NRDC's 
objections  raise  complex  legal, 
scientific,  policy,  and  factual  matters 
and  on  August  16,  2002,  EPA  extended 
(for  an  additional  30  days)  the  public 
comment  period  on  these  objections, 
first  initiated  for  60  days  in  the  Federal 
Register  of  June  19,  2002  (67  FR  41628) 
(FRL-7167-7)  and  on  August  16,  2002 
(67  FR  53505)  (FRI^7193-€).  Second, 
the  nature  of  the  current  action  is 
extremely  time  sensitive  as  it  addresses 
an  emergency  situation.  Third,  the 
issues  raised  by  NRDC  are  not  new 
matters  but  questions  that  have  been  the 
subject  of  considerable  study  by  EPA 
and  comment  by  stakeholders. 
Accordingly,  EPA  is  proceeding  with 
establishing  these  tolerances  for 
diflubenzuron. 

m.  Emergency  Exemption  for 
Diflubenzuron  on  Alfalfa  and  FFDCA 
Tolerances 

The  Applicant  (Utah  Department  of 
Agriculture  and  Food)  states  that 
outbreaks  of  the  Mormon  cricket  and 
various  grasshopper  species  have 
increased  in  Utah's  alfalfa  fields  this 
season,  due  in  large  part  to  the  drought 
being  experienced.  Because  of  the 
drought  conditions,  there  is  no  feed  on 
public  lands  for  the  insects,  and  the 
insects  are  moving  faster  to  the  private 
farmland  in  Utah.  Historically, 
grasshoppers  and  crickets  have  posed  a 
threat  to  all  crops,  even  plaguing 
pioneers  150  years  ago.  "The  Mormon 
cricket  can  be  economically  devastating, 
and  destroys  sagebrush,  alfalfa,  small 
grains,  seed,  grasses,  and  vegetable 
crops.  Grasshoppers  have  also  been 
increasing  in  localized  areas  during  the 
past  four  years,  and  in  2001,  the 
Applicant  states  that  crop  production 
was  hit  hard  from  the  heavily  infested 
spots  from  both  the  grasshoppers  and 
the  Mormon  cricket.  Many  fields  left 
untreated  in  2001  experienced  a  100% 
reduction  in  yield,  and  the  Applicant 
states  that  the  infestation  levels  for  2002 
are  even  greater  than  estimated.  While 
there  are  several  chemical  controls 
registered  for  use  in  Utah  for  crickets 
and  grasshoppers,  regulations 
prohibiting  more  than  one  application 
combined  with  prohibitive  costs  make 
multiple  applications  an  ineffective 
solution.  The  Applicant  states  that 
diflubenzuron  is  the  only  pesticide  that 
has  been  proven  effective  for  full-season 
control  of  grasshopper  and  cricket 


outbreaks.  Diflubenziu-on  has  a  longer 
period  of  residual  activity  than  the 
registered  alternatives,  which  allows  for 
control  of  delayed  hatching  njmiphs. 
later  hatching  grasshopper  species,  and 
secondary  infestations,  which  precludes 
the  need  for  additional  applications. 
The  Applicant  asserts  that  the  registered 
alternative  have  very  short  residual 
activity  and/or  are  prohibitively 
expensive  for  use  in  this  situation. 
Significant  economic  losses  were 
expected  to  occur  this  year  for  alfalfa 
producers,  without  the  use  of 
diflubenzuron  to  control  these  pests. 
EPA  has  authorized  under  section  18  of 
FIFRA  the  use  of  diflubenzuron  on 
alfalfa  for  control  of  the  Mormon  cricket 
and  various  grasshopper  species  in 
Utah.  After  having  reviewed  the 
submission,  EPA  concurs  that 
emei;gency  conditions  exist  for  this 
State. 

As  part  of  its  assessment  of  this 
emergency  exemption,  EPA  assessed  the 
potential  risks  presented  by  residues  of 
diflubenzuron  in  or  on  alfalfa  forage  and 
hay.  In  doing  so,  EPA  considered  the 
safety  standard  in  section  408Cb)(2)  of 
the  FFDCA,  and  EPA  decided  that  the 
necessary  tolerances  under  section 
408(1)(6)  of  the  FFDCA  would  be 
consistent  with  the  safety  standard  and 
with  section  18  of  FIFRA.  Consistent 
with  the  need  to  move  quickly  on  the 
emergency  exemption  in  order  to 
address  an  urgent  non-routine  situation 
and  to  ensure  that  the  resulting  food  is 
safe  and  lawful,  EPA  is  establishing 
these  tolerances  without  notice  and 
opportimity  for  public  comment  as 
provided  in  section  408(1)(6).  Although 
these  tolerances  will  expire  and  are 
revoked  on  June  30,  2004,  under  section 
408(l)(5)of  the  FFDCA,  residues  of  the 
pesticide  not  in  excess  of  the  amoimts 
specified  in  the  tolerances  remaining  in 
or  on  alfalfa  forage  and  hay  after  that 
date  will  not  be  unlawful,  provided  the 
pesticide  is  applied  in  a  maimer  that 
was  lawful  imder  FIFRA,  and  the 
residues  do  not  exceed  the  level  that 
was  authorized  by  these  tolerances  at 
the  time  of  that  application.  EPA  will 
take  action  to  revoke  these  tolerances 
earlier  if  any  experience  with,  scientific 
data  on,  or  other  relevant  information 
on  this  pesticide  indicate  that  the 
residues  are  not  safe. 

Because  these  tolerances  are  being 
approved  under  emergency  conditions, 
EPA  has  not  made  any  decisions  about 
whether  diflubenzuron  meets  EPA's 
registration  requirements  for  use  on 
alfalfa  or  whether  permanent  tolerances 
for  this  use  would  be  appropriate. 
Under  these  circumstances,  EPA  does 
not  believe  that  these  tolerances  serve  as 
a  basis  for  registration  of  diflubepzuron 
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by  a  State  for  special  local  needs  imder 
section  24(c)  of  FIFRA.  Nor  do  these 
tolerances  serve  as  the  basis  for  any 
State  other  than  Utah  to  use  this 
pesticide  on  this  crop  under  section  18 
of  FIFRA  without  following  all 
provisions  of  EPA's  regvdations 
implementing  section  18  as  identified  in 
40  CFR  part  166.  For  additional 
information  regarding  the  emergency 
exemption  for  diflubenziuon,  contact 
the  Agency's  Registration  Division  at  the 
address  provided  imder  FOR  FURTHER 
INFORMA'nON  CONTACT. 

IV.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

EPA  performs  a  nimiber  of  analyses  to 
determine  the  risks  from  aggregate 
exposuj«  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  and  a 
complete  description  of  the  risk 
assessment  process,  see  the  final  rule  on 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26. 1997)  (FRL-5754- 
7). 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  diflubenzuron  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2),  for 
time-limited  tolerances  for  residues  of 
diflubenzuron  in  or  on  alfalfe  hay  and 
forage  at  6.0  ppm. 

No  alfalfa  residue  data  were 
submitted  for  this  request.  The  proposed 
use  rate  of  diflubenzuron  for  alfalfa  is 
the  same  as  that  registered  for  use  on 
grass.  Therefore,  the  data  bom  grass  was 
translated  to  alfalfa  for  this  section  18 
use.  The  established  tolerances  for  meat 
and  milk  commodities  are  adequate  to 
cover  any  residues  which  may  result 
&t)m  this  section  18  use.  Based  upon 
previous  feeding  studies,  the  secondary 
residues  in  meat  and  milk  will  not 


exceed  the  established  tolerances  as  a 
result  of  this  section  18  use. 

Residues  of  diflubenzuron  in/on 
alfalfa  are  not  expected  to  increase 
dietary  exposure.  Since  alfalfa  is  not 
consumed  by  himians,  any  exposing  to 
residues  of  diflubenzuron  from  this 
emergency  exemption  use  will  result 
from  the  consimiption  of  meat  or  milk. 
The  use  of  diflubenzuron  in  alfalfa  is 
not  expected  to  result  in  exceedances  of 
the  tolerances  that  already  exist  for  meat 
and  milk.  Therefore,  establishing  the 
al&lfa  tolerances  will  not  increase  the 
most  recent  estimated  aggregate  risks 
resulting  from  the  use  of  diflubenzuron, 
as  discussed  in  the  Federal  Register  for 
February  15,  2002  (67  FR  7085)  (FRL- 
6821-7)  final  rule  establishing  a 
tolerance  for  residues  of  diflubenzuron 
in/on  pears,  because  in  that  prior  action, 
risk  was  estimated  assuming  all  meat 
and  milk  commodities  contained 
tolerance  level  residues.  Refer  to  the 
February  15,  2002  Federal  Register 
docuument  for  a  detailed  discussion  of 
the  aggregate  risk  assessments  and 
determination  of  safety.  EPA  relies  upon 
that  risk  assessment  and  the  findings 
made  in  the  Federal  Register  doounent 
in  support  of  this  action.  Below  is  a 
brief  summary  of  the  aggregate  risk 
assessment. 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  A  sununary  of  the 
toxicological  dose  and  endpoints  for 
diflubenzuron  for  use  in  human  risk 
assessment  is  discussed  in  final  rule 
mentioned  above,  published  in  the 
Federal  Register  of  February  15,  2002. 

EPA  assessed  risk  scenarios  for 
diflubenzuron  under  chronic  exposures 
only.  Acute  toxicological  endpoints 


have  not  been  identified  for 
diflubenzuron,  and  there  are  no 
registered  or  proposed  uses  which 
would  result  in  short-  and  intermediate- 
term  exposure;  thus  these  exposure 
analyses  were  not  necessary.  Although 
diflubenzuron  itself  is  not  classified  as 
a  carcinogen,  two  of  its  metabolites, 
PCA  (p-chloroaniline)  and  CPU  (p- 
chlorophenylurea)  are  probable  human 
carcinogens  and  have  been  assigned 
Ql*s.  Since  these  degradates  are  found 
in  mushrooms,  milk,  and  liver,  as  a 
result  of  diflubenzuron  use,  EPA  has 
concluded  that  the  residues  of  concern 
are  diflubenzuron  and  its  metabolites 
PCA  and  CPU. 

The  Dietary  Exposure  Evaluation 
Model  (DEEM^>^)  analysis  evaluated  the 
individual  food  consumption  as 
reported  by  respondents  in  the  USDA 
1989-1992  nationwide  Continuing 
Surveys  of  Food  Intake  by  Individuals 
(CSFII)  and  accumulated  exposure  to 
the  chemical  for  each  commodity. 

The  following  assumptions  were  . 
made  for  the  chronic  exposure 
assessments;  Anticipated  residue 
information  based  on  field  trial  data, 
and  percent  of  crop  treated  (%CT) 
information  for  some  commodities  were 
used  (Tier  3).  A  value  of  1%  was  used 
for  %CT  values  <1%. 

Using  these  exposure  assessments,  the 
EPA  concluded  that  exposure  to 
diflubenzuron  from  food  will  utilize 
<1%  of  the  chronic  population  adjusted 
dose  (cPAD)  for  the  US  Population,  5% 
for  Infants  (<1  yr  old),  and  <1%  for 
Children  (1  to  6  years  old).  In  addition, 
despite  the  potential  for  dietary 
exposure  to  diflubenzuron  in  drinking 
water,  after  calculating  drinking  water ' 
levels  of  concern  (DWLCXls)  and 
comparing  them  to  conservative  model 
estimated  environmental  concentrations 
(EECs)  of  diflubenzuron  in  surface  and 
ground  water,  EPA  does  not  expect  the 
aggregate  exposure  to  exceed  100%  of 
the  cPAD,  as  shown  in  the  following 
Table  1. 


Table  1.— Aggregate  Risk  Assessment  for  Acute  Exposure  to  Diflubenzuron 


Population  Subgroup 


U.S.  Population 
All  Infants  (<1  yr) 
Children  (1-6  yr) 


cPAO 
(nig^g) 


0.02 
0.02 
0.02 


%cPAD 
(Food) 


<1 
5 

<1 


Surface 

Water  EEC 

(PPb) 


0.09 
0.09 
0.09 


Ground 
Water  EEC 

(PPb) 


0.0023 
0.0023 
0.0023 


Chronic 

DWLOC 

(PPb) 


700 
190 
200 


Cancer  aggregate  risk  assessments 
were  not  performed  for  diflubenzuron 
and  PCA,  since  diflubenzuron  is  not  a 
carcinogen  and  PCA  is  not  a  significant 
degradate  in  drinking  water.  The 
potential  cancer  risk  frt>m  dietary  (food 


only),  exposure  to  residues  of  PCA  is  4.7 
X  10  ',  which  is  negligible.  The  results 
of  the  cancer  analysis  for  CPU  indicate 
that  the  estimated  cancer  dietary  (food 
only)  risk  fit)m  CPU  3.8  x  10-« 
associated  with  the  proposed  use  of 


diflubenzuron  is  below  the  Agency's 
level  of  concern.  In  addition,  there  is 
potential  for  chronic  dietary  exposure  to 
CPU  in  drinking  water.  After  calculating 
DWLOCs  and  comparing  them  to  the 
EECs  for  surface  and  ground  water,  EPA 
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does  not  expect  the  aggregate  cancer  risk    to  exceed  EPA's  level  of  concern,  as 

shown  in  the  following  Table  2: 

TABLE  2.— AGGREGATE  CANCER  RISK  ASSESSMENT  FOR  EXPOSURE  TO  DiFLUBENZURON 


Population  Sutigroup 

Residential 
Exposure 

Aggregate 

Cancer  Risk 

(food  and 

residential) 

Surface 

Water  EEC 

(PPb) 

Ground 

Water  EEC 

(PPb) 

Cancer 

DWLOC 

(PPb) 

U.S.  population 

0 

3.8  X  1(^8 

0.23 

0.065 

2.2 

Based  on  these  risk  assessments.  EPA 
concludes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to  the 
general  population,  and  to  infants  and 
children  from  aggr^ate  exposure  to 
diflubenzuron  residues. 

V.  Other  Consideratioiis 

A.  Analytical  Enforcement  Methodology 

Adequate  enforcement  methodology 
is  available  to  enforce  the  tolerance 
expression.  The  method  may  be 
requested  from:  Calvin  Furlow,  PRRIB, 
IRSD  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW, 
Washington,  DC  20460;  telephone 
number:  (703)  305-5229:  e-mail  address: 
furlow.calvin@epa.gov. 

B.  International  Residue  Limits 

There  are  no  Codex  maximum  residue 
limits  (MRLs)  established  for 
diflubenzuron  on  alfalfa  forage  and  hay. 
Therefore,  no  compatibility  problems 
exist  for  the  proposed  tolerances. 

C.  Conditions  I 

One  application  may  be  made  using 
ground  or  aerial  equipment,  at  a  rate  of 
2  fl.  oz.  of  product  (0.0325  lb.  active 
ingredient]  per  acre.  A  14-day  pre- 
harvest  interval  and  a  12-hour  re-entry 
interval  must  be  observed. 

VI.  Conclusion 

Therefore,  the  tolerances  are 
established  for  residues  of 
diflubenzuron,  [N-(I{4-     _ 
chlorophenyI)amino]carbonyI]-2 ,6- 
difluorobenzamide),  in  or  on  alfalfa 
forage,  and  alfalfaiiay  at  6.0  ppm. 

Vn.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  iTy  the  FQPA  of  1996,  EPA  will 
continue  to  use  those  procedures,  with 


appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  from  the  requirement  of  a 
tolerance  issued  by  EPA  under  new 
section  408(d],  as  was  provided  in  the 
old  sections  408  and  409  of  the  FFDCA. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  control 
number  OPP-2002-0253  in  the  subject 
line  on  the  first  page  of  your 
submission.  All  requests  must  be  in 
writing,  and  must  be  mailed  or 
delivered  to  the  Hearing  Clerk  on  or 
before  November  19,  2002. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900C), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460.  You  may  also  deliver  your 
request  to  the  Office  of  the  Hearing 
Clerk  in  Rm.  104,  Crystal  Mall  #2, 1921 


Jefferson  Davis  Hwy.,  Arlington,  VA. 
The  Office  of  the  Hearing  Clerk  is  open 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  numbeur  for  the  Office  of  the 
Hearing  Clerk  is  (703)  603-0061 . 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33{m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accoimting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
-5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW..  Washington.  DC  20460. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  HoUins,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  VILA.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.2.  Mail  your 
copies,  identified  by  the  docket  control 
number  OPP-2002-0253,  to:  Public 
Information  and  Records  Integrity 
Branch,  Information  Resources  and 
Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460.  ha 
person  or  by  coiuier,  bring  a  copy  to  the 
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location  of  the  PIRIB  described  in  Unit 
I.B.2.  You  may  also  send  an  electronic 
copy  of  your  request  via  e-mail  to:  opp- 
docket®epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 
ASCII  file  format.  Do  not  include  any 
CBI  in  your  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  your 
request  at  many  Federal  Depository 
Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Vm.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  time 
limited  tolerances  under  section  408  of 
the  FFDCA.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  these 
types  of  actions  from  review  under 
Executive  Order  12866,  entitled 
Regulatory  Planning  and  Review  (58  FR 
51735,  October  4, 1993).  Because  this 
rule  has  been  exempted  from  review 
under  Executive  Order  12866  due  to  its 
lack  of  significance,  this  rule  is  not 
subject  to  Executive  Order  13211, 
Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  (66  FR  28355,  May 
22,  2001).  This  final  rule  does  not 
contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104-4).  Nor  does  it  require  any 
special  considerations  under  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994);  or  OMB  review  or  any  Agency 
action  under  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997). 


This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voltmtary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  section  18 
FIFRA  exemption  under  section  408  of 
the  FFDCA,  such  as  the  tolerances  in 
this  final  rule,  do  not  require  the 
issuance  of  a  proposed  rule,  the 
requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  In  addition,  the 
Agency  has  determined  that  this  action 
will  not  have  a  substantial  direct  effect 
on  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255.  August  10. 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "mesmingful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers,  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  section  408(n)(4)  of  the 
FFDCA.  For  these  same  reasons,  the 
Agency  has  determined  that  this  rule 
does  not  have  any  "tribal  implications" 
as  described  in  Executive  Order  13175, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (65  FR 
67249,  November  6,  2000).  Executive 
Order  13175,  requires  EPA  to  develop 
an  accountable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regiilatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 


responsibilities  between  the  Federal 
Government  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

IX.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subfects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure, 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  September  11,  2002. 
Peter  Caulldiu, 

Acting  Director.  Registration  Division,  Office 
of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PARTI  80— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q).  346(a)  and 
374. 

2.  Section  180.377  is  amended  by 
adding  the  following  language  and  table 
under  paragraph  (b)  to  read  as  follows: 

f  1 80.377    Dtflubenzuron ;  tolerancM  for 
rMlduaa. 


(b)Secfion  18  emergency  exemptions. 
Time-limited  tolerances  are  established 
for  the  residues  of  diflubenziiron  and  its 
metabolites  PCA  (p-chloroaniline)  and 
CPU  (p-chlorophenylurea),  expressed  as 
the  parent  diflubenzuron,  in  connection 
with  use  of  the  pesticide  under  section 
18  emergency  exemptions  granted  by 
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EPA.  The  tolerances  are  specified  in  the     following  table,  and  will  expire  and  are 

revoked  on  the  dates  specified. 


Commodity 


Alfalfa,  forage 
Alfalfa,  hay  .... 


Parts  per  million 


6.0 
6.0 


Expiration/revoca- 
tion date 


6/30/2004 
6/30/2004 


[FR  Doc.  02-23819  Filed  9-1&-02;  8:45  am) 
BNJJNC  CODE  6660-80-8 

\ 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-2002-0243;  FRL-7200-8] 

Halosuifuron-methyl;  Pesticide 
Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  nde. 


SUMMARY:  This  regulation  establishes 
tolerances  for  residues  of  halosuifuron- 
methyl.  methyl  5-[(4,6-dimethoxy-2- 
pyrimidinyl)aminoj 
carbonyaminosulfonyl-3-chloro-l- 
methyl-lH-pyrazole-4-carboxylate  in  or 
on  asparagus;  vegetables,  fruiting 
(except  cucurbits),  group;  bean,  dry, 
seed  and  bean,  snap,  succulent.  Gowan 
Company  and  Interregional  Research 
Project  Number  4  (IR-4)  requested  these 
tolerances  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act,  as  amended  by 
the  Food  Quality  Protection  Act  of  1996. 
DATES:  This  regulation  is  effective 
September  20,  2002.  Objections  and 
requests  for  hearings,  identified  by 
docket  ID  number  OPP-2002-0243, 
must  be  received  on  or  before  November 
19,  2002. 

ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  in  person,  or  by  courier.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  VI.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  yovu  objections 
and  hearing  requests  must  identify 
docket  ID  number  OPP-2002-0243  in 
the  subject  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  James  A.  Tompkins  and  Hoyt 
Jamerson,  Registration  Division  (7505C), 
Office-of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW., Washington, 
DC  20460;  telephone  number:  (703) 


305-5687  and  (703 


respectively;  e-mail'address: 


308-9368, 


tompkins.jim@epa.gov  and 
jamerson.boyt@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultvual  producer,  food 
manufacturer,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Categories 

NAICS 
codes 

Examples  of  poten- 
tially affected 
entities 

Industry 

111 
112 
311 
32532 

Crop  production 
Animal  production 
Food  manufac- 
turing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  cmd  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  dociunent,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  home  page  at  http:// 
www.epa.gov/.  To  access  this  document, 
on  the  home  page  select  "Laws  and 
Regulations,"  "Regulations  and 
Proposed  Rules,"  and  then  look  up  the 
entry  for  this  dociunent  imder  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
theFederal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  A  frequently 
updated  electronic  version  of  40  CFR 


part  180  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/ 
cfrhtml_00/Title_40/40cfrl  80_00.html,  a 
bieta  site  currently  imder  development. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  imder  docket  ID  number  OPP- 
2002-0243.  The  official  record  consists 
of  the  documents  specifically  referenced 
in  this  action,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  Confidential 
Business  Information  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Mondaji through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is (703)  305-5805. 

n.  Background  and  Statutory  Findings 

In  the  Federal  Register  of  June  3,  2002 
(67  FR  38276)  {FRL-7179-2),  EPA 
issued  a  notice  pursuant  to  section  408 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA),  21  U.S.C.  346a,  as 
amended  by  the  Food  Quality  Protection 
Act  of  1996  (FQPA)  (Public  Law  104- 
170),  announcing  the  filing  of  a 
pesticide  petition  (PP  1E6322)  by 
Interregional  Research  Project  Number 
4(IR-4),  681  U.S.  Highway  1  South, 
North  Brunswick,  New  Jersey  08902- 
3390.  In  addition  to  the  Federal  Register 
of  August  31,  2001  (66  FR  45993)  (FRL- 
6796-1),  EPA  issued  a  notice  pursuant 
to  section  408  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA)  21  U.S.C. 
346a,  as  amended  by  the  FQPA 
announcing  the  filing  of  pesticide 
petitions  0F6169  and  1F6229)  by  Gowan 
Company,  P.O.  Box  5569;  Yuma,  AZ 
85366.  These  notices  included  a 
summary  of  the  petitions  prepared  by 
Gowan  Company,  the  registrant.  There 
were  no  comments  received  in  response 
to  these  notices  of  filing. 
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The  petitions  requested  that  40  CFR 
180.479(a)  be  amended  by  establishing 
tolerances  for  residues  of  the  herbicide 
halosuifuron-methyl,  methyl  5-[(4,6- 
dimethoxy-2-pyrimidinyl)aminol 
carbonyaminosulfonyl-3-chloro-l- 
methyl-lH-pyrazole-4-carboxylate,  in  or 
on  vegetables,  fruiting  (except 
cucurt)its),  group  at  0.05  part  per 
million  (ppm)  (PP  0F6169),  asparagus  at 
0.8  ppm  (1F6229);  and  dry  bean  and 
succulent  snap  bean  at  0.05  ppm 
(1E6322).  The  tolerance  in  or  on 
aspeuagus  at  0.8  ppm  established  by  the 
current  action  will  replace  the  time 
limited  tolerance  for  asparagus 
established  under  §  180.479(b)  in  the 
Federal  Register  of  December  27,  2001 
(66  FR  66778)  (FRL-6816-1). 

Section  408(b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue...." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  frtim  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  and  a 
complete  description  of  the  risk 
assessment  process,  see  the  final  rule  on 
Bifenthrin  Pesticide  Tolerances  in  the 
Federal  Register  of  November  26, 1997. 
(62  FR  62961)  (FRL-5754-7). 


m.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  and  to  make  a  determination 
on  aggregate  exposure,  consistent  with 
section  408(b)(2),  for  a  tolerance  for 
residues  of  halosuifuron-methyl  on 
asparagus  at  0.8  ppm;  bean,  dry,  seed  at 
0.05  ppm;  bean,  snap,  succulent  at  0.05 
ppm  and  vegetables,  fruiting  (except 
cucurbits),  group  at  0.05  ppm.  EPA's 
assessment  of  exposures  and  risks 
associated  with  establishing  the 
tolerance  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  halosuifuron- 
methyl  are  discussed  in  Unit  II.A.  of  the 
final  rule  on  halosuifuron-methyl 
pesticide  tolerances  in  the  Federal 
Register  of  September  29,  2000  (65  FR 
58424)  (FRL-6746-2). 

B.  Toxicological  Endpoints 

The  dose  at  which  no  adverse  effects 
are  observed  (the  NOAEL)  frt>m  the 
toxicology  study  identified  as 
appropriate  for  use  in  risk  assessment  is 
used  to  estimate  the  toxicological  level 
of  concern  (LOG).  However,  the  lowest 
dose  at  which  adverse  effects  of  concern 
are  identified  (the  LOAEL)  is  sometimes 
used  for  risk  assessment  if  no  NOAEL 
was  achieved  in  the  toxicology  study 
selected.  An  uncertainty  factor  (UF)  is 
applied  to  reflect  uncertainties  inherent 
in  the  extrapolation  from  laboratory 
animal  data  to  humans  and  in  the 
variations  in  sensitivity  among  members 
of  the  human  population  as  well  as 
other  unknowns.  An  UF  of  100  is 
routinely  used,  lOX  to  account  for 


interspecies  differences  and  lOX  for 
intraspecies  differences. 

For  dietary  risk  assessment  (other 
than  cancer)  the  Agency  uses  the  UF  to 
calculate  an  acute  or  chronic  reference 
dose  (acute  RfD  or  chronic  RfD)  where 
the  RfD  is  equal  to  the  NOAEL  divided 
by  the  appropriate  UF  (R£D  =  NOAEL/ 
UF).  Where  an  additional  safety  factor  is 
retained  due  to  concerns  unique  to  the 
FQPA,  this  additional  factor  is  applied 
to  the  RfD  by  dividing  the  RfD  by  such 
additional  factor.  The  acute  or  chronic 
Population  Adjusted  Dose  (aPAD  or 
cPAD)  is  a  modification  of  the  RfD  to 
accommodate  this  type  of  FQPA  Safety 
Factor. 

For  non-dietary  risk  assessments 
(other  than  cancer)  the  UF  is  used  to 
determine  the  LOG.  For  example,  when 
100  is  the  appropriate  UF  (lOX  to 
account  for  interspecies  differences  and 
lOX  for  intraspecies  differences)  the 
LOG  is  100.  To  estimate  risk,  a  ratio  of 
the  NOAEL  to  exposures  (margin  of 
exposure  (MOE)  =  NOAEL/exposure)  is 
calculated  and  compared  to  the  LOG. 

The  linear  default  risk  methodology 
(Q*)  is  the  primary  method  currently 
used  by  the  Agency  to  quantify 
carcinogenic  risk.  The  Q*  approach 
assumes  that  any  amount  of  exposure 
will  lead  to  some  degree  of  cancer  risk. 
A  Q*  is  calculated  and  used  to  estimate 
risk  which  represents  a  probability  of 
occurrence  of  additional  cancer  cases 
(e.g.,  risk  is  expressed  as  1  x  10"  or  one 
in  a  million).  Under  certain  specific 
circumstances,  MOE  calculations  will 
be  used  for  the  carcinogenic  risk 
assessment.  In  this  non-linear  approach, 
a  "point  of  departure"  is  identified 
below  which  carcinogenic  effects  are 
not  expected.  The  point  of  departure  4S 
typically  a  NOAEL  based  on  an 
endpoint  related  to  cancer  effects 
though  it  may  be  a  different  value 
derived  from  the  dose  response  curve. 
To  estimate  risk,  a  ratio  of  the  point  of 
departure  to  exposure  (MOEc^m.rr  =  point 
of  departure/exposures)  is  calculated.  A 
summary  of  the  toxicological  endpoints 
for  halosuifuron-methyl  used  for  human 
risk  assessment  is  shown  in  the 
following  Table  1: 


Table  1.— Summary  Toxicological  Dose  and  Endpoints  for  Halosulfuron-methyl  for  Use  In  Human  Risk 

assessment 


Exposure  Scenario 

Dose  (mg/k^day) 

Hazard  Based  Special 
FQPA  Safety  Factor 

Endpoint  for  Risk  Assessment 

Dietary  Risk  Assessments 

Acute  Dietary  (females  13-50  years 
of  age) 

NOAEL  =  50 

1x 

Developmental  Toxk:ity  •  Rabbit 

i 
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Table  1  .—Summary  Toxicological  Dose  and  Endpoints  for  Halosulfuron-methyl  for  Use  In  Human  Risk 

Assessment— Continued 


Exposure  Scenario 


Acute  Dietary 

general  population  including  infants 
and  children  i 

I    I 


Chronic  Dietary 
all  populations 


Incidental  Oral 
Short-Temi  (1-30  Days) 


Residential  Only 


Incidental  Oral 
Intermediate-Term  (1-6  Months) 


Residential  Only 


Dose  (mg/kg/day) 
UF/MOE 


UF  =  300» 


Acute  FHD  =  017  mg/kg/ 
day 


NOAEL  =  N/A 
UF  =  N/A 

Acute  RfD  =  N/A 


NOAEL  =10 
UF  =  300» 

Chronic  RfD  =  0.03  mg/ 
kg/day 


NOAEL  =  50 
UF  =  300a 


MOE  =  300 


NOAEL  =  10 
UF  =  300» 


MOE  =  300 


Hazard  Based  Special 
FQPA  Safety  Factor 


N/A 


1x 


1x 


1x 


Endpoint  for  Risk  /Vssessment 


LOAEL  =  150  mg/kg/day  based  on  decreased 
mean  litter  size,  increased  numtier  of  resorp- 
tions (total  and  per  dam)  and  increased 
postimplantation  loss  (devetopmental  toxicity) 


No  appropriate  dose/endpoint  selected. 


Chronk:  Toxcity  -  Dog 

LOAEL  =  40  mg/kg/day  based  on  decreased 
body  weight  gains  in  females 


Devetopmental  Toxk»ty-Rabbit 

LOAEL  =  150  mg/kg/day  based  on  decreased 

body  weight  gain,  food  consumptkxi,  and 

food  effKiency.  (maternal  toxicity) 


13  Week  Subchronk:  Toxk:ity  -  Dog 

LOAEL  =  40  mg/kg/day  t>ased  on  decreased 
body  weight  gain  and  food  effH:iency  in  fe- 
males 


Non-Dietary  Risk  Assessments 


Dermal 

Short-Term  (1-30  days) 

Residential 


Denmal" 

Intermediate-Term  (1-6  Months) 


ReskJential 


Dermal" 

Long-Term  (>6  Months) 


Residential 


Dennal  NOAEL  =  100 


MOE  =  300 


Oral  NOAEL  =  10 


MOE  =  300 


Oral  NOAEL=  10 


MOE  =  300 


1x 


1x 


1x 


21 -Day  Dermal  Toxk%  Study  -  Rat 
LOAEL  =  1000  mg/kg/day  based  on  decreased 
body  weight  gain  in  males 


13  Week  Subchronk:  Toxicity  -  Dog 
LOAEL  =  40  mg/kg/day  based  on  decreased 
body  weight  gain  and  food  efficiency  in  fe- 
males. 


Chronk:  Toxteity  -  Dog 

LOAEL  =  40  mg/kg/day  based  on  decreased 
body  weight  gains  in  females 


lnhalatk>n<= 
Shon-Temn  (1-30  days) 

ReskJential  ' 


Oral  NOAEL  =  50 


MOE  =  300 


1x 


Developmental  Toxkaty-Rabbit 

LOAEL  =  150  mg/kg/day  based  on  decreased 

body  weight  gain,  food  consumption,  and 

food  efficiency.  (Matemal  toxk:ity) 


lnhalatk)n<= 

Intermediate-Temi  (1-6  Months) 

Residential 


Orel  NOAEL  =  10 


MOE  =  300 


13  Week  Subchronk:  ToxkHty  -  Dog 

LOAEL  =  40  mg/kg/day  based  on  decreased 
body  weight  gain  and  food  efficiency  in  fe- 
males 


1x 


lnhalatk>n<= 
Long-Term  (>6  Months) 

ReskJential 


Oral  NOAEL  =  10 


MOE  =  300 


1x 


Cfironk:  Toxk%  -  Dog 

LOAEL  =  40  mg/kg/day  based  on  decreased 
body  weight  gains  in  females 


Cancer 


Classifk:ation:  "not  likely  to  be  carcinogenk:  to  humans"  by  the  oral  route,  based  on  no  evkJence  of  car- 

cinogenk:ity  from  studies  in  rats  and  mk:e 


'■  =  UFDB  =  300  (lOx  for  inter-species  extrapdatkxi  and  10  x  for  intra-  species  variability,  3x  for  lack  of  DNT). 
*>  =  A  75%  demial  absorptkin  factor  was  used  for  route  to  route  extrapolation, 
c  =  Absorption  via  inhedation  route  is  presumed  to  be  equivalent  to  oral  absorptkvi. 
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C.  Exposure  Assessment 

1.  Dietary  exposure  from  food  and 
feed  uses.  Toleranqes  have  been 
established  (40  CFR  180.479)  for  the 
residues  of  halosulfuron-methyl,  in  or 
on  a  variety  of  raw  agrioiltural 
commodities.  Additionally,  tolerances 
for  residues  of  halosulfuron-methyl  and 
its  metabolites  determined  as  3-chloro- 
l-methyl-5-sulfamoylpyrazole-4- 
carboxylic  acid  (CSA,  expressed  as 
parent  equivalents)  are  established  at 
0.1  ppm  on  meat-by-products  of  cattle, 
goats,  hogs,  horses,  and  sheep.  Risk 
assessments  were  conducted  by  EPA  to 
assess  dietary  exposiues  from 
halosulfuron-methyl  in  food  as  follows: 

i.  Acute  Exposure.  Acute  dietary  risk 
assessments  are  performed  for  a  food- 
use  pesticide  if  a  toxicological  study  has 
indicated  the  possibility  of  an  effect  of 
concern  occiuring  as  a  result  of  a  one 
day  or  single  exposure.  The  Dietary 
Exposure  Evaluation  Model  (DEEIvP"'^) 
analysis  evaluated  the  individual  food 
consumption  as  reported  by 
respondents  in  the  USDA  1989-1992 
nationwide  Continuing  Surveys  of  Food 
Litake  by  Individuals  (CSFII)  and 
accumulated  exposure  to  the  chemical 
for  each  commodity.  The  following 
assumptions  were  made  for  the  acute 
exposure  assessments:  100%  of  the 
crops  with  halosulfuron-methyl 
tolerances  (both  established  and 
proposed)  are  treated  and  that  all 
commodities  contain  tolerance  level 
residues  when  consumed. 

The  acute  dietary  exposure  estimates 
are  provided  for  females  1 3-50  years  old 
only.  No  appropriate  endpoint 
attributable  to  a  single  exposiu^  was 
identified  for  the  general  U.S. 
population  including  infants,  children 
and  adult  males.  This  assessment 
concludes  that  the  acute  dietary 
exposure  estimates  are  below  the 
Agency's  level  of  concern  (<100% 
aPAD)  at  the  95th  exposure  percentile 
for  females  13-50  (<1%  of  the  aPAD). 
The  results  are  presented  in  the 
following  Table  2. 

Table  2.— Acute  Dietary  Exposure 
Estimates  at  the  95th  Per- 
centile of  Exposure 


1989-1992  nationwide  CSFII  and 
acciunulated  exposure  to  the  chemical 
for  each  commodity.  The  following 
assumptions  were  made  for  the  chronic 
exposure  assessments:  100%  of  the 
crops  treated  with  halosulfuron-methyl 
tolerances  (both  established  and 
proposed)  are  treated  and  that  all 
commodities  contain  tolerance  level 
residues  when  consumed. 

The  tier  1  chronic  dietary  exposure 
assessment  was  conducted  for  all 
supported  halosulfuron-methyl  food 
uses.  The  chronic  dietary  exposure 
estimates  are  presented  for  the  general 
U.S.  population  including  infants, 
children  and  adult  males  in  the 
following  Table  3.  This  assessment 
concludes  that  the  chronic  dietary 
exposure  estimates  are  below  the 
Agency's  level  of  concern  (<100% 
cPAD)  for  the  general  U.S.  population 
(<1%  of  the  cPAD).  The  most  highly 
exposed  population  subgroup  is  all 
in&nts  <1  year  old  at  2.4%  of  the  cPAD. 

Table  3.— Results  of  Chronic 
Dietary  Exposure  Analysis 


Populatk)n 
Subgroup 

Exposure 
(mg/kg/day) 

%aPAD 

Females  13- 
50  years 
okj 

0.00068 

<1 

Population 

Exposure 

%  cPAD 

Subgroup 

(mg/kg/day) 

U.S.  Popu- 

lation (total) 

0.00028 

<1 

All  Infants  (<1 

year) 

0.00071 

2.4 

ChikJren  1-6 

years 

0.00052 

1.7 

ChiWren  7-12 

years 

0.00038 

1.3 

Females  13- 

50 

0.00023 

<1 

Males  13-19 

0.00027 

<1 

Males  20+ 

years 

0.00023 

<1 

Senk)rs55+ 

0.00024 

<1 

a.  Chronic  Exposure.  In  conducting 
this  chronic  dietary  risk  assessment,  the 
DEEKf '^  analysis  evaluated  the 
individual  food  consiunption  as 
reported  by  respondents  in  the  USDA 


ill.  Cancer.  Halosulfuron-methyl  is 
classified  as  a  "not  likely"  human 
carcinogen  based  on  a  lack  of  evidence 
of  carcinogenicity  in  male  and  female 
mice  and  rats.  A  cancer  risk  is  not 
expected. 

2.  Dietary  exposure  from  drinking 
water.  The  Agency  lacks  sufficient 
monitoring  exposure  data  to  complete  a 
comprehensive  dietary  exposure 
analysis  and  risk  assessment  for 
halosulfuron-methyl  in  drinking  water. 
Because  the  Agency  does  not  have 
comprehensive  monitoring  data, 
drinldng  water  concentration  estimates 
are  made  by  reliance  on  simulation  or 
modeling  taking  into  account  data  on 
the  physical  characteristics  of 
halosulfuron-methyl. 

The  Agency  uses  the  First  Index 
Reservoir  Screening  Tool  (FIRST)  or  the 
Pesticide  Root  Zone/Exposure  Analysis 
Modeling  System  (PRZM/EXAMS),  to 


produce  estimates  of  pesticide 
concentrations  in  an  index  reservoir. 
The  SCI-GROW  model  is  used  to  predict 
pesticide  concentrations  in  shallow 
groundwater.  For  a  screening-level 
assessment  for  surface  water  EPA  will 
use  FIRST  (a  tier  1  model)  before  using 
PR2^M/EXAMS  (a  tier  2  model).  The 
FIRST  model  is  a  subset  of  the  PRZM/ 
EXAMS  model  that  uses  a  specific  high- 
end  nmoff  scenario  for  pesticides. 
While  both  FIRST  and  PRZM/EXAMS 
incorporate  an  index  reservoir 
environment,  the  PRZM/EXAMS  model 
includes  a  percent  crop  area  factor  as  an 
adjustment  to  account  for  the  maximum 
percent  crop  coverage  within  a 
watershed  or  drainage  basin. 

None  of  .these  models  include 
consideration  of  the  impact  processing 
(mixing,  dilution,  or  treatment)  of  raw 
water  for  distribution  as  drinking  water 
would  likely  have  on  the  removal  of 
pesticides  from  the  source  water.  The 
primary  use  of  these  models  by  the 
Agency  at  this  stage  is  to  provide  a 
coarse  screen  for  sorting  out  pesticides 
for  which  it  is  highly  unlikely  that 
drinking  water  concentrations  wquld 
ever  exceed  human  health  levels  of 
concern. 

Since  the  models  used  are  considered 
to  be  screening  tools  in  the  risk 
assessment  process,  the  Agency  does 
not  use  estimated  environmental 
concentrations  (EECs)  from  these 
models  to  quantify  drinking  water 
exposure  and  risk  as  a  %Rfi)  or  %PAD. 
Instead  drinking  water  levels  of 
comparison  (DWLOCs)  are  calculated 
and  used  as  a  point  of  comparison 
against  the  model  estimates  of  a 
pesticide's  concentration  in  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food,  and  from 
residential  uses.  Since  DWLOCs  address 
total  aggregate  exposure  to  halosulfuron- 
methyl  they  are  further  discussed  in 
Unit  ffl.E. 

Based  on  the  FIRST  and  SCI-GROW 
models  the  estimated  enviroiunental 
concentrations  (EECs)  of  halosulfuron- 
methyl  for  acute  exposures  are 
estimated  to  be  105  parts  per  billion 
(ppb)  for  surface  water  and  0.065  ppb 
for  ground  water.  The  EECs  for  chronic 
exposures  are  estimated  to  be  105  ppb 
for  siuface  water  and  0.065  ppb  for 
groimd  water. 

3.  From  non-dietary  exposure.  The 
term  "residential  exposure"  is  used  in 
this  document  to  refer  to  non- 
occupational, non-dietary  exposiue 
ve.g.,  for  lawn  and  garden  pest  control, 
indoor  pest  control,  termiticides,  and 
flea  and  tick  control  on  pets). 
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Halosulfuron-methyl  is  currently 
registered  for  use  on  the  following 
residential  non-dietary  sites: 
Application  to  conunercial  and 
residential  turf  and  on  other  non-crop 
sites  including  airports,  cemeteries, 
fallow  areas,  golf  courses,  landscaped 
areas,  public  recreation  areas, 
residential  property,  road  sides,  school 
grounds,  sod  or  turf  seed  farms,  sports 
fields,  landscaped  areas  with 
established  woody  ornamentals  and 
other  similar  use  sites.  Application  may 
be  by  conunercial  applicator  or 
homeowner.  The  risk  assessment  was 
conducted  using  the  following 
residential  exposure  assumptions:  No 
chemical-specific  wqjosure  data  for 


handler  activities  were  submitted  to  the 
Agency  in  support  of  the  registered 
lawn  uses.  The  Agency's  Draft  Standard 
Operating  Procedures  (SOPs)  for 
Residential  Exposure  Assessments,  and 
Recommended  Revisions  (Policy 
Number  11,  revised  Feb.  22,  2001),  were 
used  as  the  basis  for  the  residential 
handler  exposure  calculations.  The 
handler  exposure  data  used  in  this^ 
assessment  are  from  the  Outdoor 
Residential  Exposure  Task  Force 
(ORETF).  The  task  force  recently 
submitted  proprietary  data  to  the 
Agency  on  hose-end  sprayers,  push-type 
granular  spreaders,  and  handgun 
sprayers.  The  ORETF  data  were  used  in 
this  assessment  in  place  of  PHED  data 


for  the  garden  hose-end  sprayer 
scenario.  The  ORETF  data  were 
designed  to  replace  the  present  PHED 
data  with  higher-confidence,  higher 
quality  data  that  contain  more  replicates 
than  the  PHED  data  for  those  scenarios. 

Table  4  shows  the  assumptions  and 
exposure  calculations  for  this  scenario. 
For  short-term  exposure  and  risk  for 
residential  lawn  applicators 
("handlers"),  the  resulting  dermal  MOE 
is  21,000  and  the  inhalation  MOE  is 
7,000,000.  The  Total  MOE  of  20,000  for 
residential  handlers  is  well  above  the 
target  MOE  of  300,  and  therefore,  does 
not  trigger  the  Agency's  level  of 
concern. 


Table  4.— Short-Term  Handler  Exposure  and  Risk  Estimates  for  Residential  Lawn  Applicators 


PHED  Scenario 
Selected  from  Draft 
SOP  for  Residen- 
tial Exposure  As- 
sessments 

Exposure 
Route 

Application  Rate 
(lb  ai/A) 

Acres  Treat- 
ed (acres/ 
day) 

ORbll-Unit 
Exposure 
(mg/lbai) 

Absorption 
Factor 

Daily  Dose^ 
(mg/kg/day) 

Short-Term 
M0E2 

Total  M0E3 

Garden  Hose  End 
Sprayer/Liquid 
Cipen  Pour  (Mix, 
Load,  and  Apply)' 

Dermal 
Inhalation 

0.062 
0.062 

0.5 
0.5 

11 
0.016 

1.0 
1.0 

0.0043 
0.0000071 

21,000 
7,000,000 

20,000 
20,000 

^  Daily  Dose  =[Application  Rate  (lb  ai/A)  x  Acres  Treated  (/V/day)  x  Unit  Exposure  (mg/lb  ai  handled)  x  Absorption  Factorj/Body  Weight  (70  kg) 

2  MOE  =  NOAEL/Daily  Dose:  where  dermal  NOAEL  =  100  mg/kg/day,  and  inhalation  NOAEL  =  10 

3  Total  MOE  =  1  /  [(1/demial  MOE)  +  (1/inhalation  MOE)] 


The  following  postapplication 
exposure  scenarios  resulting  from  lawn 
treatment  were  assessed:  (1)  Toddlers' 
incidental  ingestion  of  pesticide 
residues  on  lawns  from  hand-to-mouth 
transfer,  (2)  object-to-mouth  transfer 
from  mouthing  of  pesticide-treated 
turfgrass,  (3)  incidental  ingestion  of  soil 
from  pesticide-treated  residential  areas, 
and  (4)  children's  and  adult's 
postapplication  dermal  exposure. 
Postapplication  exposiu^s  from  various 
activities  following  lawn  treatment  are 
considered  to  be  the  most  conomon  and 
significant  in  residential  settings.  The 
exposure  via  incidental  ingestion  of 
other  plant  material  may  occur  but  is 
considered  negligible. 

The  exposure  estimates  are  based  on 
some  upper-percentile  (i.e.,  maximum 


application  rate,  initial  amoimt  of 
trajnsferrable  residue  and  duration  of 
exposure)  and  some  central  tendency 
(i.e.,  siuiace  area,  hand-to-mouth 
activity,  and  body  weight)  assumptions 
and  are  considered  to  be  representative 
of  high-end  exposures.  The 
uncertainties  associated  with  this 
assessment  stem  from  the  use  of  an 
assumed  amoimt  of  pesticide  available 
from  turf,  and  assumptions  regarding 
transfer  of  chemical  residues  and  hand- 
to  mouth  activity.  The  estimated 
exposures  are  believed  to  be  reasonable 
high-end  estimates  based  on 
observations  from  chemical-specific 
field  studies  and  professional 
judgement. 

The  exposure  and  risk  estimates  for 
the  residential  exposure  scenarios  are 


assessed  for  the  day  of  application  (day 
"0")  because  it  is  assumed  that  toddlers 
could  contact  the  lawn  immediately 
after  application.  Both  short-term  and 
intermediate-term  oral  and  dermal 
exposure  are  expected,  but  inhalation 
exposure  is  expected  to  be  negligible. 
Risk  from  short-term  and  intermediate- 
term  incidental  ingestion  by  toddlers  is 
assessed  by  comparing  these  exposures 
to  the  NOAELs  of  50  mg/kg/day  and  10 
mg/kg/day,  respectively.  Dermal 
postapplication  risk  was  assessed  by 
comparing  the  exposures  to  the  NOAELs 
of  100  mg/kg/day  and  10  mg/kg/day, 
respectively.  The  results  of  the  exposiu'e 
calculations  are  presented  in  the 
following  Tables  5  through  8. 


I  Table  5.— Postapplication  Dermal  Exposure  and  Risk  From  Treated  Lawns 


Subgroup  Ex- 
posed 

Application 

Rate  (lb  ai/ 

A) 

Dislodgeable 

Short-  /  Inter- 
mediate-Term 
Dermal  Transfer 
Coefficient  (cm^/ 
hr) 

BodyWt 
(kg) 

Daily  Dose^  (mg/kg/day) 

Dermal  MOE^ 

Foliar  Res- 
idue' (ug/ 
cm2) 

Short-term 

Inter- 
mediate- 
term 

Short-term 

Inter- 
mediate- 
term 

Adults 
Chiklren 

0.06? 
0.062 

0.035 
0.035 

14,500/7,300 
5,200/2,600 

70 
15 

0.014 
0.024 

0.0054 
0.0090 

7,000 
4,200 

1,800 
1,100 

1  Diskxlgeable  Foliar  Residue''°^8<^'<="'*°"  "^^  '"^  (ug/cm^)  =  Application  rate  (lb  ai/A)  x  Fraction  of  ai  Retained  on  the  Foliage  (0.05)  x 
[(1-  Fraction  of  Residue  That  Dissipates  Daily  (o.l)]P«»««pp*'ca'*°"  i«y  x  4.54E+8  ^g/Lb  x  2.47E-8  A/cm^  (11.2) 

2  Daily  Dose  =  [Dislodgeable  Foliar  Residue  x  Absorption  Factor  (1  for  short-term,  0.75  for  intermediate-term)  x  0.001  mg/ug  x  Dermal  Trans- 
fer Coefficient  x  Exposure  Time  (2  hrs/day)yBody  weight 
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3  Dermal  MOE  =  Dermal  NOAEL/Daily  Dose;  wttere  short-tenn  NOAEL  =  100  mg/kg/day,  and  intemf>ediate-temi  NOAEL  =  10  mg/kg/day 
TABLE  6.— POSTAPPLICATION  ORAL  HAND-TO-MOUTH  EXPOSURE  AND  RISK  FOR  CHILDREN  FROM  TREATED  LAWNS 


Appl.  Rate  (lb 
ai/A) 

Fraction 
of  ai  Re- 
tained on 
the  Foli- 
age 

Saliva 
Extrac- 
tion 
Factor 

Dislodgisable 

Foliar  Residue' 

(ug/cm2) 

Hand 

Surface 

Area 

(cnr»a/ 

event) 

Short-tenW 

Inter- 
mediate- 
tenm  Freq. 

Body 
Weight 

(kg) 

Daily  Dose^  (n>g/kg/ 
day) 

OralMOE3 

Short- 
temi 

Inter- 
medi- 
ate-term 

Short- 
term 

Inter- 
medi- 
ate-term 

0.062 

0.05 

50% 

0.035 

20 

20/9.5 

15 

0.00093 

0.00044 

54,000 

23,000 

1  Distodgeable  Foliar  Residue''°»'»pp*""<^  <^y  (ug/cnf)2)=Applteation  rate  (lb  ai/A)  x  Fractkxi  of  ai  Retained  on  the  Foliage  x  (1-  Fraction  of 
Residue  That  Dissipates  Daily,  o.10)P°»'««*«="i»on  day  x  4.54E+8  jig/lb  x  24.7E-9  AJcrc^  (1 1 .2138) 

2  Daily  Dose  =  (Dishxjgeable  Foliar  Residue  (ug/cm^)  x  Hand  Surface  Area  (cm^/event)  x  Extraction  factor  x  Frequency  (events/hr)  x  0.001 
mg/ug  x  Exposure  time  (2  hrs/day)]/rBody  Weight  (kg)] 

3  Oral  MOE  =  Oral  NOAEL/Daily  Dose;  where  Short-term  NOAEL  =  50  mg/kg/day.  and  Intermediate-temn  NOAEL  =  10  mg/kg/day 

Table  7.— Postapplication  Oral  Object-to-Mouth  (Turfgrass)  Exposure  and  Risk  for  Children  from 

TREATED  Lawns 


Applkation 
Rate  (lb  ai/A) 

Fraction  of 
ai  Retained 
on  the  Foli- 
age 

Grass  Res- 
idue' ug/ 
cm2) 

Ingestion  Rate 
(cm2/day) 

Body 
Weight  (kg) 

Daily  Dose^  (mg/ 
kg/day) 

0ralM0E3 

Short-term 

Intermediate-term 

0.062 

0.20 

0.031 

25 

15 

0.00023 

220,000 

43.000 

'  Grass  residue''<'*"«^'«=»«^  <*■"  (ug/cm^)  =  Application  rate  (lb  ai/A)  x  Fraction  of  ai  Retained  on  tt>e  Foliage  x  (1-  Fractkxi  of  Residue  That 
Dissipates  Daily)P<*'»<'P*="'^  "^  x  4.54E+8  ng/lb  x  24.7E-9  A/cm^ 

2  Daily  Dose  =  [Grass  reside  (ug/cm^)  x  Ingestion  rate  (cm^/day)  x  0.001  mg/ug]  /  [Body  Weight  (kg)]] 

3  Oral  MOE  =  Oral  NOAEL/Daily  Dose;  where  Short-term  NOAEL  =  50  mg/kg/&y,  and  Intermediate-term  NOAEL  =  10  mg/kg/day 

Table  8.— Postapplication  Incidental  Soil  Ingestion  Exposure  and  Risk  for  Children  from  Treated  Lawns 


Appl.  Rate  (lb 
ai/A) 

Fraction  of  ai  Re- 
tained In  the  Soil 

Soil  Res- 
idue' (ug/g) 

Ingestton  Rate 
(mg/day) 

Body 
Weight  (kg) 

Daily  Dose^ 
(mg/kg/day) 

OralMOE3 

Short-term 

Intermediate-term 

0.062 

1 

0.47 

100 

15 

3.1E-06 

16,000.000 

3.200.000 

'  Soil  resklue  postapplication  day  (ug/cm^)  =  /Vpplication  rate  (lb  ai/A)  x  Fraction  of  ai  Retained  on  the  Foliage  x  (1-  Fraction  of  Resklue  That 
Dissipates  Daily)  Postapplication  day  x  4.54E+8  ng/lb  X  24.7E-9  A/cm2  x  0.67  cm^/g  soil 

2  Daily  Dose  =  [Soil  reside  (ug/g)  x  Ingestion  rate  (mg/day)  x  0.000001  g/ug]  /  [Body  Weight  (kg)]] 

3  Oral  MOE  =  Oral  NOAEL/Daily  Dose;  where  Short-term  NOAEL  =  50  mg/kg/day,  and  Intemnediate-term  NOAEL  =  10  mg/kg/day 


Both  short-term  and  intermediate- 
term  MOEs  for  each  scenario  are  above 
the  target  MOE  of  300,  and  are  not  of 
concern. 

When  a  common  effect  (i.e.,  decreased 
body  weight  gain)  is  observed  in  those 
studies  selected  for  the  endpoints  for  all 
routes  of  exposure;  MOEs  are  to  be 
combined  where  appropriate.  Aggregate 


residential  risk  was  assessed  for  adults 
and  children  (Tables  9  and  10).  For 
children,  short-term  and  intermediate- 
term  aggregate  risk  was  assessed  based 
on  postapplication  dermal  and  oral 
exposure.  For  adults,  short-term 
aggregate  residential  risk  was  assessed 
based  on  exposure  through  application 
(handler)  and  postapplication  dermal 


exposure.  Intermediate  aggregate  risk  for 
adults  was  not  assessed  because  the 
application  of  halosulfuron-methyl  is 
not  expected  to  occur  for  more  than  30 
days.  The  Total  MOEs  resulting  from  the 
combined  MOEs  for  both  adults  and 
children,  are  also  above  the  target  MOE 
of  300,  and  are  not  of  concern. 


TABLE  9.— Adult's  Aggregate  Exposure  and  Risk  Estimates  from  Residential  Lawns 


Adult's  Scenario 

Exposure 
Route 

Rate  (lb  ai/ 
acre) 

fixyres  Treat- 
ed (acres/ 
day) 

PHED  Unit 
Exposure 
(nog/lb  ai) 

Short-term 
Daily  Dose 
(mg/xg/day) 

Short-term 
MOE 

Total  Short- 
tenn  MOE 

1 .  Mix/k>ad  and  broadcast  applk:ation 
of  Ik^uid  fomnulation  (garden  hose- 
end  sprayer) 

dermal 
inhalatkm 

0.062 
0.062 

0.5 
0.5 

30 
0.016 

0.0043 
0.0000071 

21,000 
7,000,000 

5,200 
5,200 

2.  Postapplicatton  exposure 

dennal 

0.062 

N/A 

N/A 

0.014 

7,000 

5,200 
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Table  10.— Children's  Aggregate  Exposure  and  Risk  Estimates  from  Residential  Uwns 


TTH/GR/SRo  (ug/cma  or 

Children's 

ScenariosExposure 

Route 

Shorl-Tenn 
PDRo  "°™ 
(mg/kg/day) 

Intennediate 

PDRO  nonn 

(mg/kg/day) 

Short-Term 
MOE 

Intermediate-Term 
MOE 

Total  Short- 
Term  MOE 

Total 
Intermedite- 
term  MOE 

(1)  Dermal  contact 

(2)  Hand-to-mouth     j 

(3)  Mouth  grass 

(4)  Soil  ingestion 

0.035 

0.035 

0.14 

0.047 

0.024 

0.00093 

0.00023 

3.1  E-6 

0.0090 
0.00044 
0.00023 

3.1  E-6 

4,200 

54,000 

220,000 

16.000,000 

1,100 

23,000 

43.000 

3,2000,000 

3.800 
3.800 
3.800 
3,800 

1,000 
1,000 
1,000 
1,000 

'  TTR=turf  transferable  reskJue  on  the  "0";  GR=gras  residue  on  the  day  "0";  SRo=soil  residue  on  the  day  "0." 
2  PDR  o-norm  =  poterttial  doe  rate  on  day  "0. " 


Halosiilfuron-methyl  may  be  used  on 
turf  at  recreational  use  sites,  and, 
therefore  may  result  in  postapplication 
exposure  to  adults  and  children 
involved  in  recreational  activities. 
Exposures  to  adults  and  children  from 
the  use  of  halosulfuron-methyl  at 
recreational  use  sites  are  assumed  to  be 
the  same  as  those  assessed  for 
residential  use  sites,  and  therefore,  a 
separate  recreational  exposure 
assessment  was  not  included.  Refer  to 
section  4.4  of  this  risk  assessment  for 
details  on  assimiptions,  input  variables 
and  risk  estimates  for  residential  use 
sites.  Residential  turf  exposure 
assessment  results  in  what  are 
considered  upper  boimd  risk  estimates. 
Therefore,  it  is  not  expected  that  the 
upper  bound  residential  exposure 
scenario  would  occur  on  the  same  day 
as  an  upper  bound  recreational 
exposure  scenario.  Exposure  from  these 
two  exposure  scenarios  are  not 
aggregated.  Rather,  the  residential  risk 
estimate  should  serve  as  an  upper 
bound  for  both  residential  and 
recreational  exposure. 

4.  Cumulative  exposure  to  substances 
with  a  common  mechanism  of  toxicity. 
Section  408(b)(2)(D){v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  ciunulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
halosulfuron-methyl  has  a  common 
mechanism  of  toxicity  with  other 
substances  or  how  to  include  this 
pesticide  in  a  cumulative  risk 
assessment.  Unlike  other  pesticides  for 
which  EPA  has  followed  a  cumulative 
risk  approach  based  on  a  common 
mechanism  of  toxicity,  halosulfuron- 
methyl  does  not  appear  to  produce  a 
toxic  metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  halosulfuron-methyl  has  a 
common  mechanism  of  toxicity  with 
other  substances.  For  information 


regarding  EPA's  efforts  to  determine 
which  chemicals  have  a  common 
mechanism  of  toxicity  and  to  evaluate 
the  cumulative  effects  of  such 
chemicals,  see  the  final  rule  for 
Bifenthrin  Pesticide  Tolerances  in  the 
Federal  Register  of  November  26, 1997 
(62  FR  62961)  (FRL-5754-7). 

D.  Safety  Factor  for  Infants  and 
Children 

l.In  general.  FFDCA  section  408 
provides  that  EPA  shall  apply  an 
additional  tenfold  margin  of  safety  for 
infants  and  children  in  the  case  of 
threshold  effects  to  account  for  prenatal 
and  postnatal  toxicity  and  the 
completeness  of  the  data  base  on 
toxicity  and  exposure  unless  EPA 
determines  that  a  different  margin  of 
safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  MOE 
analysis  or  through  using  imcertainty 
(safety)  factors  in  calcvdating  a  dose 
level  that  poses  no  appreciable  risk  to 
humans. 

2.  Prenatal  and  postnatal  sensitivity. 
There  is  no  evidence  of  increased 
susceptibility  of  young  rats  in  the 
reproduction  study  with  halosulfuron- 
methyl.  Although  there  is  qualitative 
evidence  of  increased  susceptibility  in 
the  prenatal  developmental  studies  in 
rats  and  rabbits,  the  Agency  did  not 
identify  any  residual  imcertainties  after 
establishing  toxicity  endpoints  and 
traditional  uncertainty  factors  to  be  used 
in  the  risk  assessment  of  halosulfuron- 
methyl. 

3.  Conclusion.  There  is  a  complete 
toxicity  data  base  for  halosidfuron- 
methyl  except  for  a  developmental 
neurotoxicity  study  and  exposure  data 
are  complete  or  are  estimated  based  on 
data  that  reasonably  accoimts  for 
potential  exposures.  EPA  determined 
that,  based  on  reliable  data,  an 
additional  database  uncertainty  factor  of 
3X  is  necessary  to  protect  the  safety  of 
infants  and  children  in  assessing 
halosulfuron-methyl  exposures  and 
risks.  This  factor  is  necessary  to  address 
a  data  deficiency  for  the  developmental 
neiuotoxicity  study.  The  additional 


imcertainty  factor  of  3X  is  incorporated 
into  the  numerical  expression  for  the 
acute  and  chronic  RfD  and  PAD  (aPAD 
and  cPAD)  and  applied  to  all  dietary 
and  residential  (non-dietary)  exposxue 
scenarios.  For  residential  assessments, 
an  MOE  of  300  (lOX  for  interspecies 
extrapolation,  lOX  for  intraspecies 
variation,  and  the  additional  database 
uncertainty  factor  of  3X)  is  required. 

No  Special  FQPA  Safety  Factor  is 
necessary  to  protect  the  safety  of  infants 
and  children  in  assessing  halosulfuron- 
methyl  exposing  and  risks  because: 

i.  There  is  no  evidence  of  increased 
susceptibility  of  young  rats  in  the 
reproduction  study  with  halosulfuron- 
methyl.  Although  there  is  qualitative 
evidence  of  increased  susceptibility  in 
the  prenatal  developmental  studies  in 
rats  and  rabbits,  the  Agency  did  not 
identify  any  residual  imcertainties  after 
establishing  toxicity  endpoints  and 
traditional  uncertainty  factors  to  be  used 
in  the  risk  assessment  of  halosulfuron- 
methyl. 

ii.  There  are  no  residual  uncertainties 
identified  in  the  exposure  databases. 
The  dietary  (food  and  drinking  water) 
exposure  assessments  will  not 
underestimate  the  exposure 
(postapplication  exposure  to  children  as 
well  as  incidental  oral  exposure  to 
toddlers)  and  risks  posed  by 
halosulfuron-methyl. 

Recently,  EPA  has  received  objections 
to  a  tolerance  it  established  for  residues 
of  halosulfuron-methyl  in  or  on  the 
melon  subgroup  (66  FR  66786, 
December  26,  2001)  and  an  emergency 
exemption  for  asparagus  (66  FR  66778, 
December  27,  2001).  The  objections 
were  filed  by  the  Natural  Resources 
Defense  Council  (NRDC)  and  raised 
several  issues  regarding  aggregate 
exposure  estimates  and  the  additional 
safety  factor  for  the  protection  of  infants 
and  children.  NRDC's  objections  raise 
complex  legal,  scientific,  policy,  and 
factual  matters  and  EPA  has  initiated  a 
public  cor&ment  period  on  them  in  the 
Federal  Register  of  June  19,  2002  (67  FR 
41628)  (FRI^7167-7),  which  ends  on 
September  17,  2002.  Although  that 
proceeding  remains  ongoing,  prior  to 
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acting  on  this  current  tolerance  action, 
EPA  reviewed  the  halosulfuron-specific 
objections  raised  by  NRDC  and  has 
addressed  them  below. 

In  reference  to  NRDC's  statements  that 
the  Agency  erred  by  not  retaining  the 
additional  lOX  children's  safety  factor 
in  light  of  the  data  gap  for 
developmental  neurotoxicity  study,  the 
Agency  re-reviewed  its  determination 
that  a  different  safety  factor,  3X,  would 
be  safe  for  infants  and  children.  Taking 
into  account  the  lack  of  the 
developmental  neurotoxicity  study,  EPA 
concluded  that  an  additional  traditional 
Database  Uncertainty  Factor  of  3X  is 
needed  for  all  dietary  and  residential 
(non-dietary)  exposure  scenarios  until 
the  data  are  received  and  evaluated.  An 
uncertainty  factor-of  3X  (as  opposed  to 
a  higher  value)  was  viewed  to  be 
adequate  because  the  doses  selected  for 
dietary  and  non-dietary  risk  assessments 
would  address  the  concerns  for  the 
alterations  of  the  fetal  nervous  system 
seen  in  the  developmental  toxicity 
study  in  rats  and  provide  a  large  margin 
of  safety  in  regard  to  any  uncertainty 
arising  from  the  lack  of  a  developmental 
neurotoxicity  study.  The  NOAEL  of  50 
mg/kg/day  (used  for  acute  dietary,  short- 
term  incidental  oral  and  inhalation  risk 
assessments)  and  the  NOAEL  of  10  mg/ 
kg/ day  (used  for  chronic  dietary  and 
intermediate-term  incidental  oral, 
dermal  and  inhalation  risk  assessments) 
are  5X  and  25X  lower,  respectively,  than 
the  NOAEL  of  250  mg/kg/day  in  the  rat 
developmental  study  where  alterations 
of  the  fetal  nervous  system  were  seen  at 
750  mg/kg/day  (LOAEL).  It  was  these 
alterations  of  the  fetal  nervous  system 
seen  at  750  mg/kg/day  in  the  rat 
developmental  study  that  caused  EPA  to 
require  submission  of  a  developmental 
neurotoxicity  study.  Thus,  in 
combination  with  the  3X  database 
uncertainty  factor,  the  doses  selected  for 
risk  assessment  provide  a  15X  (acute) 
and  75X  (chronic)  margin  of  safety  with 
regard  to  observed  developmental 
neurotoxic  effects.  Consequently,  based 
on  the  available  data,  use  of  a  3X  factor 
instead  of  a  lOX  factor  will  provide  an 
adequate  margin  of  safety  for  the 
protection  of  infants  and  children. 

NRDC  also  claimed  that  there  were 
several  other  data  gaps  necessitating 
retention  of  the  additional  lOX  safety 


factor  for  the  protection  of  infants  and 
children.  NRDC  claimed  that  no  cancer 
risk  assessment  or  short-term  or 
intermediate-term  residential  risk 
assessments  had  been  conducted. 
NRDC's  allegations  in  this  regard  are 
contradicted  by  the  Federal  Register 
notice  establishing  the  halosulfuron- 
methyl  tolerances.  EPA  did  assess  the 
cancer  risk  posed  by  halosulfuron- 
methyl  and  concluded  that  "no  cancer 
risk  is  expected  from  exposure  to 
halosulfuron-methyl."  (66  FR  66333, 
66338,  December  26,  2001).  This 
conclusion  was  based  on  EPA's 
qualitative  conclusion  that 
halosulfuron-methyl  is  not  likely  to  be 
a  human  carcinogen.  Id.  Having 
concluded  that,  as  a  qualitative  matter, 
halosulfuron-methyl  is  not  likely  to  be 
a  human  carcinogen  EPA  did  not 
perform  a  quantitative  cancer  risk 
assessment,  as  such  risk  assessment 
would  not  be  scientifically  justified. 
EPA's  statement  earlier  in  the  Federal 
Register  notice  regarding  not 
conducting  a  cancer  risk  assessment 
referred  to  the  fact  that  a  quantitative 
assessment  was  unnecessary.  Id.  at 
66336.  Short-term  and  intermediate- 
term  risk  residential  risk  assessments 
were  performed  and  considered  by  the 
Agency.  Id.  at  66337-66338. 

E.  Aggregate  Risks  and  Determination  of 
Safety 

To  estimate  total  aggregate  exposure 
to  a  pesticide  from  food,  drinking  water, 
and  residential  uses,  the  Agency 
calculates  DWLOCs  which  are  used  as  a 
point  of  comparison  against  the  model 
'  estimates  of  a  pesticide's  concentration 
in  water  (EECs).  DWLOC  values  are  not 
regulatory  standards  for  drinking  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food  and  residential 
uses.  In  calculating  a  DWLOC,  the 
Agency  determines  how  much  of  the 
acceptable  exposure  (i.e.,  the  PAD)  is 
available  for  exposure  through  drinking 
water  e.g.,  allowable  chronic  water 
exposure  (mg/kg/day)  =  cPAD  -  (average 
food  -(-  residential  exposure).  This 
allowable  exposure  through  drinking 
water  is  used  to  calculate  a  DWLOC. 

A  DWLOC  will  vary  depending  on  the 
toxic  endpoint,  drinking  water 


consumption,  and  body  weights.  Default 
body  weights  and  consumption  values 
as  used  by  USEPA  Office  of  Water  are 
used  to  calculate  DWLOCs  21/70  kg 
(aduh  male),  2L/60  kg  (adult  female  ), 
and  lL/10  kg  (child).  Default  body 
weights  and  drinking  water 
consumption  values  vary  on  an 
individual  basis.  This  variation  will  be 
taken  into  account  in  more  refined 
screening-level  and  quantitative 
drinking  water  exposure  assessments. 
Different  populations  will  have  different 
DWLOCs.  Generally,  a  DWLOC  is 
calculated  for  each  type  of  risk 
assessment  used:  Acute,  short-term, 
intermediate-term,  chronic,  and  cancer. 

When  EECs  for  surface  water  and 
groundwater  are  less  than  the  calculated 
DWLOCs.  the  Office  of  Pesticide 
Programs  (OPP)  concludes  with 
reasonable  certainty  that  exposures  to 
the  pesticide  in  drinking  water  (when 
considered  along  with  other  sources  of 
exposure  for  which  OPP  has  reliable 
data)  would  not  result  in  unacceptable 
levels  of  aggregate  human  health  risk  at 
this  time.  Because  OPP  considers  the 
aggregate  risk  resulting  from  multiple 
exposure  pathways  associated  with  a 
pesticide's  uses,  levels  of  comparison  in 
drinking  water  may  vary  as  those  uses 
change.  If  new  uses  are  added  in  the 
future,  OPP  will  reassess  the  potential 
impacts  of  residues  of  the  pesticide  in 
drinking  water  as  a  part  of  the  aggregate 
risk  assessment  process. 

1.  Acute  risk.  Using  the  exposure 
assumptions  discussed  in  Unit  m.C, 
Exposure  Assessment,  for  acute 
exposure,  the  acute  dietary  exposure 
fitjm  food  to  halosulfuron-methyl  will 
occupy  <1%  of  the  aPAD  for  females  13 
years  and  older.  The  acute  dietary 
exposure  estimates  are  provided  for 
females  13-50  years  old  only.  No 
appropriate  endpoint  attributable  to  a 
single  exposure  was  identified  for  the 
general  U.S.  population  including 
infants,  children,  and  adult  males.  In 
addition,  there  is  potential  for  acute 
dietary  exposure  to  halosulfuron-methyl 
in  drinking  water.  After  calculating 
DWLOCs  and  comparing  them  to  the 
EECs  for  surface  and  ground  water,  EPA 
does  not  expect  the  aggregate  exposure 
to  exceed  100%  of  the  aPAD.  as  shovra 
in  the  following  Table  11: 


TABLE  11.— AGGREGATE  RISK  ASSESSMENT  FOR  ACUTE  EXPOSURE  TO  HALOSULFURON-METHYL 


Populatkxi  Subgroup 

aPAD  (nng/kg) 

Food  Exposure 
(mg/kg/day) 

Surface  Water 
EEC  (ppb) 

Ground  Water 
EEC  (ppb) 

Acute  DWLOC 
(ppb) 

Females  13-50  years  old 

0.17 

0.00068 

105 

0.065 

5100 
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2.  Chronic  risk.  Using  the  exposure 
assumptions  described  in  Unit  III.C., 
Exposure  Assessment,  for  chronic 
exposure,  EPA  has  concluded  that 
exposure  to  halosulfuron-methyl  from 
food  will  utilize  <1%  of  the  cPAD  for 
the  U.S.  population,  2.4%  of  the  cPAD 


for  all  infants  <1  year  old  and  1.7%  of 
the  cPAD  for  children  1-6  years  .  Based 
the  use  pattern,  chronic  residential 
exposure  to  residues  of  halosulfuron- 
methyl  is  not  expected.  In  addition, 
there  is  potential  for  chronic  dietary 
exposure  to  halosulfuron-methyl  in 


drinking  water.  After  calculating 
DWLOCs  and  comparing  them  to  the 
EECs  for  surface  and  ground  water,  EPA 
does  not  expect  the  aggregate  exposure 
to  exceed  100%  of  the  cPAD,  as  shown 
in  the  following  Table  12: 


Table  12.— Aggregate  Risk  Assessment  for  Chronic  (Non-Cancer)  Exposure  to  Halosulfuron-methyl 


Population  Subgroup 

cPAD  mg/kg/day 

Food  Exposure 
(mg/kg/day) 

1 

Surface  Water 
EEC  (ppb) 

Ground  Water 
EEC  (ppb) 

Chronic  DWLOC 
(ppb) 

U.S.  Population 
All  infants  (<1  year  old) 
Females  13-50  years  old 
Males  13-19  years  old 

0.03 
0.03 
0.03 
0.03 

0.00028 
0.00071 
0.00023 
0.00027 

105 
105 
105 
105 

0.065 
0.065 
0.065 
0.065 

1.000 
300 
900 

1.000 

3.  Short-term  risk.  Short-term 
aggregate  exposure  takes  into  account 
residential  exposure  plus  chronic 
exposure  to  food  and  water  (considered 
to  be  a  background  exposiu^  level). 

Halosulfuron-methyl  is  currently 
registered  for  use  that  could  result  in 
short-term  residential  exposure  and  the 
Agency  has  determined  that  it  is 
appropriate  to  aggregate  chronic  food 
and  water  and  short-term  exposiues  for 
halosulfuron-methyl. 

Using  the  exposure  assumptions 
described  in  Unit  III.C.,  Exposure 


Assessment,  for  short-term  exposures, 
EPA  has  concluded  that  food  and 
residential  exposiues  aggregated  result 
in  aggregate  MOEs  of  5200  for  adults 
from  exposure  to  residential  lawns 
including  MOEs  of  21,000  for  dermal, 
7,000,000  for  inhalation  and  7,000  for 
postkapplication  dermal;  3800  for 
children  from  exposure  to  residential 
lawns  including  MOEs  of  4,200  for 
dermal  contact,  54,000  for  hand-to- 
mouth,  220,000  for  mouthing  grass,  and 
16,000,000  for  soil  ingestion.  These 


aggregate  MOEs  do  not  exceed  the 
Agency's  level  of  concern  for  aggregate 
exposure  to  food  and  residential  uses.  In 
addition,  short-term  DWLOCs  were 
calculated  and  compared  to  the  EECs  for 
chronic  exposiue  of  halosulfuron- 
methyl  in  ground  and  siu'face  water. 
After  calculating  DWLOCs  and 
comparing  them  to  the  EECs  for  siuface 
and  groimd  water,  EPA  does  not  expect 
short-term  aggregate  exposure  to  exceed 
the  Agency's  level  of  concern,  as  shown 
in  the  following  Table  13: 


Table  13.— Aggregate  Risk  Assessment  for  Short-Term  Exposure  to  halosulfuron-methyl 


Population  Subgroup 

Aggregate  MOE 
(Food  +  Residen- 
tial) 

Aggregate  Level 
of  Concern  (LOC) 

Surface  Water 
EEC  (ppb) 

Ground  Water 
EEC  (ppb) 

Short-Term 
DWLOC  (ppb) 

U.S.  population 
Females  13-50  years  old 
All  infants  (<1  year  old) 
Males  13-19  years  old 

5300 
4700 
3600 
5400 

300 
300 
300 
300 

105 
105 
105 
105 

0.065 
0.065 
0.065 
0.065 

5500 
4700 
1500 
5500 

4.  Intermediate-term  risk. 
Intermediate-term  aggregate  exposure 
takes  into  accoimt  residential  exposure 
plus  chronic  exposure  to  food  and  water 
(considered  to  be  a  background 
■exposure  level). 

Halosulfuron-methyl  is  currently 
registered  for  use(s)  that  could  result  in 
intermediate-term  residential  exposure 
and  the  Agency  has  determined  that  it 
is  appropriate  to  aggregate  chronic  food 
and  water  and  intermediate-term 
expostues  for  halosulfuron-methyl. 


Using  the  exposiue  assumptions 
described  in  Unit  III.C.  Exposure 
Assessment,  for  intermediate-term 
exposiues,  EPA  has  concluded  that  food 
and  residential  exposures  aggregated 
result  in  aggregate  MOEs  of  1,000  for 
children  from  residential  lawns 
including  MOEs  of  1100  for  dermal 
contact,  23,000  for  hand-to-mouth, 
43,000  for  mouthing  grass,  and 
3,200,000  for  soil  ingestion.  These 
aggregate  MOEs  do  not  exceed  the 
Agency's  level  of  concern  for  aggregate 


exposure  to  food  and  residential  uses.  In 
addition,  intermediate-term  DWLOCs 
'were  calculated  and  compared  to  the 
EECs  for  chronic  exposure  of 
halosulfuron-methyl  in  ground  and 
surface  water.  After  calculating 
DWLOCs  and  comparing  them  to  the 
EECs  for  surface  and  ground  water,  EPA 
does  not  expect  intermediate-term 
aggregate  exposiue  to  exceed  the 
Agency's  level  of  concern,  as  shown  in 
the  following  Table  14: 


Table  14.— Aggregate  Risk  Assessment  for  Intermediate-Term  Exposure  to  Halosulfuron-methyl 


Population  Subgroup 

Aggregate  MOE 
(Food  +  Residen- 
tial) 

Aggregate  Level 
of  Concem  (LOC) 

Surface  Water 
EEC  (ppb) 

Ground  Water 
EEC  (ppb) 

Intermediate-Term 
DWLOC  (ppb) 

All  infants  (<1  year) 

960 

300 

105 

0.065 

230 

Ml 


5.  Aggregate  cancer  risk  for  U.S. 
population.  Halosulfuron-methyl  is 
classified  as  a  "not  likely"  hiunan 
carcinogen  based  on  a  lack  of  evidence 
of  carcinogenicity  in  male  and  female 
mice  and  rats.  Accordingly,  exposure  to 
halosulfuron-methyl  is  not  expected  to 
pose  a  cancer  risk  to  humans. 

6.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  the  general 
population,  and  to  infants  and  children 
frt)m  aggregate  exposure  to 
halosulfuron-methyl  residues. 

IV.  Other  Considerations 

A.  Analytical  Enforcement  Methodology 

An  adequate  analytical  enforcement 
method  is  available  to  enforce  the 
proposed  tolerance  for  residues  of 
halosulfuron-methyl  in  or  on  asparagus; 
vegetables,  fruiting  (except  cucurbits), 
group;  bean,  dry,  seed  and  bean,  snap 
succulent.  The  method  used  to  validate 
residues  of  halosiUfuron-methyl  is  the 
"Analytical  Method  for  the 
Determination  of  MON  12000  in  Raw 
Agricultural  Commodities  and 
Processed  Fractions,"  RES-109-97-4, 
which  has  been  approved  by  the  Agency 
for  enforcement  of  tolerances  for 
halosulfuron-methyl  per  se  in  plant 
commodities  and  has  been  sent  to  FDA 
for  publication  in  PAM  II.  The  method 
limit  of  quantification  (LOQ)  was  0.05 
ppm. 

An  adequate  analytical  method  is 
available  to  enforce  the  established 
tolerances  for  secondary  residues  in 
livestock  commodities.  The  Agency- 
approved  analytical  method  for 
livestock  commodities  is  Monsanto 
method  RES-046-93.  The  method 
quantifies  halosulfuron-methyl  and  the 
3-chlorosulfonamide  acid  metabolite 
expressed  as  parent  equivalents.  The 
limit  of  quantitation  is  0.01  ppm. 

Adequate  enforcement  methodology 
(example:  gas  chromotography)  is 
available  to  enforce  the  tolerance 
expression.  The  method  may  be 
requested  from:  Paul  (^Iden,  Analytical 
Chemistry  Lab.  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  Environmental  Science  Center, 
701  Maples  Road,  Fort  Mead,  MD. 
20755-5350;  telephone  niunber:  (410) 
305-2960;  e-mail  address:  s 

golden  .pa  ul@epa.gov. 

B.  International  Residue  Limits 

No  Codex,  Canadian,  or  Mexican 
maximum  residue  levels  (MRL)  have 
been  established  for  residues  of 
halosulfuron-methyl  in/on  asparagus, 
bean,  dry,  seed,  and  bean,  snap, 
succulent,  tomatoes,  and  bell  or  non-  , 


bell  peppers.  International 
harmonization  is  therefore  not  an  issue. 

V.  Conclusion 

Therefore,  the  tolerances  are 
established  for  residues  of  halosulfuron- 
methyl,  methyl  5-[(4,6-dimethoxy-2- 
pjrrimidinyllamino) 
carbonylaniinosulfonyl-3-chloro-l- 
methyl-lH-pyrazole-4-carboxylate,  in  or 
on  asparagus  at  0.8  ppm;  vegetables, 
frxuting  (except  cucurbits),  group  at  0.05 
ppm;  bean,  dry,  seed  at  0.05  ppm  and 
bean,  snap,  succulent  at  O.T)5  ppm. 
Paragraph  (b)  of  §  180.479  is  removed 
and  reserved  since  the  tolerance 
established  in  this  document  for 
asparagus  at  0.8  ppm  replaces  the 
tolerance  for  asparagus  and  the 
tolerance  for  tomato  is  removed  because 
the  vegetables,  fioiiting  (except 
cucurbits),  group  at  0.05  ppm  includes 
tomatoes. 

VI.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedinal  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procediues  in  those 
regulations  require  some  modification  to 
reflect  the  amendqients  made  to  the 
FFDCA  by  the  FQPA  of  1996,  EPA  will 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  from  the  requirement  of  a 
tolerance  issued  by  EPA  under  new 
section  408(d).  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensiwe  proper  receipt  by  EPA. 
you  must  identify  docket  ID  number 
OPP-2002-0243  in  the  subject  line  on 
the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  November  19,  2002. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 


the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900C), 
Environmental  Protection  Agency.  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460.  You  may  also  deliver  your 
request  to  the  Ofiice  of  the  Hearing 
Clerk  in  Rm.  104,  Crystal  Mall  #2. 1921 
Jefferson  Davis  Hwy.  Arlington,  VA.  The 
Office  of  the  Hearing  Clerk  is  open  from 
8  a.m.  to  4  p.m..  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  number  for  the  Office  of  the 
Hearing  Clerk  is  (703)  603-0061. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33{i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office  . 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh.  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington.  DC  20460. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  Hollins,  Information  Resovuces 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Enviromnental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington.  DC  20460. 

3.  .Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  VI. A.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
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inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.2.  Mail  your 
copies,  identified  by  docket  ID  number 
OPP-2002-0243,  to:  Public  Information 
and  Records  Integrity  Branch, 
information  Resoiuces  and  Services 
Division  {7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  N\N., 
Washington,  DC  20460.  In  person  or  by 
courier,  bring  a  copy  to  the  location  of 
the  PIRIB  described  in  Unit  I.B.2.  You 
may  also  send  an  electronic  copy  of 
yoiu  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 
ASCD  file  format.  Do  not  include  any 
CBI  in  your  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  your 
request  at  many  Federal  Depository 
Libraries. 


B.  Wften  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact:  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s]  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Vn.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  a  tolerance 
under  FFDCA  section  408(d)  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (0MB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51 735, 
October  4, 1993).  Because  this  rule  has 
been  exempted  from  review  under 
Executive  Order  12866  due  to  its  lack  of 
significance,  this  rule  is  not  subject  to 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  (66  FR  28355,  May 
22,  2001).  This  final  rule  does  not 
contain  any  information  collections 
subject  to  0MB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  n  of  the  Unfunded  Mandates 


Reform  Act  of  1995  (UMRA)  (Public 
Law  104—4).  Nor  does  it  require  any 
special  considerations  under  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994);  or  OMB  review  or  any  Agency 
action  under  Executive  Order  13045, 
entitled  Protection  of  Children  flrom 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997). 
This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  volimtary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  petition 
under  FFDCA  section  408(d),  such  as 
the  tolerance  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  In  addition,  the 
Agency  has  determined  that  this  action 
will  not  have  a  substantial  direct  effect 
on  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism(M  FR  43255,  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officicds  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n)(4). 
For  these  same  reasons,  the  Agency  has 
determined  that  this  rule  does  not- have 
any  "tribal  implications"  as  described 
in  Executive  Order  13175,  entitled 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (65  FR 
67249,  November  6,  2000).  Executive 
Order  13175,  requires  EPA  to  develop 
an  accoimtable  process  to  ensure   - 


"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

Vm.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Enviroiunental  protection. 
Administrative  practice  and  procedure, 
Agricultmal  commodities.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  September  12.  2002. 
Peter  Caulkins, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Pmgrams. 

Therefore.  40  CFR  chapter  I  is 
amended  as  follows: 

PART  18CMAMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346(a)  and 
371. 

2.  Section  180.479  is  amended  as 
follows: 

i.  By  revising  the  section  heading  and 
alphabetically  adding  the^following 
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commodities  to  the  table  in  paragraph 
(a)(2). 

ii.  The  text  of  paragraph  (b)  is 
removed  and  reserved. 

§  1 80.479    Halosutfuron-melhyl;  totorances 
for  residues. 

(a)  General.  *     *     * 
(2)  *     *     * 


Commodity 

Parts  per 
million 

Asparagus 

Bean,  dry,  seed  

Bean,  snap,  succulent 

Vegetables,  fruiting  (except 
cucurbits).  arouD 

0.8 
0.05 
0.05 

0.05 

(b)  Section  18  emergency  exemptions. 
[Reserved] 

***** 

IFR  Doc.  02-23995  Filed  9-19-02;  8:45  am] 
BILLING  CODE  6S6O-S0-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 


40  CFR  Part  180 
[OPP-2002-0219:  FRL-7198-51 

MetHoxyfenozlde;  Pesticide  Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  This  regulation  estabUshes 
tolerances  for  residues  of 
methoxyfenozide  and  the  combined 
residues  of  methoxyfenozide  and  its 
glucuronide  metabolite  on  various 
agriculural  food  commodities.  This 
regulation  also  establishes  tolerances  for 
indirect  or  inadvertent  residues  for 
methoxyfenozide  and  establishes 
tolerances  for  indirect  or  inadvertent 
combined  residues  for  methoxyfenozide 
and  its  metabolites  on  various  food 
conunodities,  and  increases  the  already 
established  tolerances  for  residues  of 
methoxyfenozide  and  increases  the 
already  established  tolerances  for  the 
combined  residues  of  methoxyfenozide 
and  its  glucuronide  metabolite  on 
various  food  commodities.  Rohm  and 
Haas  Company  and  the  Interregional 
Research  Project  Number  4  (IR-4), 
Technology  Center  of  New  Jersey,  the 
State  University  of  New  Jersey  requested 
these  tolerances  imder  the  Federal  Food, 
Drug,  and  Cosmetic  Act,  as  amended  by 
the  Food  Quality  Protection  Act  of  1996. 
The  chemical  was  subsequently 
purchased  by  Dow  Agrosciences  firom 
Rohm  and  Haas  Company.  The  specific 
food  commodities  affected  by  the 


establishment  or  increase  of  these 
tolerances  are  set  forth  in  the  preamble 
to  this  document. 

DATES:  This  regiUation  is  effective 
September  20,  2002.  Objections  and 
requests  for  hearings,  identified  by 
docket  ID  number  OPP-2002-0219, 
must  be  received  on  or  before  November 
19,  2002. 

ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  in  person,  or  by  courier.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  VI.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  your  objections 
and  hearing  requests  must  identify 
docket  ID  number  OPP-2002-0219  in 
the  subject  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Joseph  M.  Tavano,  Registration 
Division  7505C,  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave., 
NW., Washington,  DC  20460;  telephone 
number:  (703)  305-6411;  e-mail  address: 
tavano.joseph@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultiual  producer,  food 
manufacturer,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Cat- 

NAICS 

Examples  of  Poten- 

egories 

tially  Affected  Entities 

Industry 

111 

Crop  production 

112 

Animal  production 

311 

Food  manufacturing 

32532 

Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 


B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  doounent,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  home  page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  home  page  select 
"Laws  and  Regulations",  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register — Environmental 
Dociunents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  A  frequently 
updated  electronic  version  of  40  CFR 
part  180  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/ 
cfrhtml_00/Title_40/40cfrl80_00  html, 
a  beta  site  currently  under  development. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  ID  niunber  OPP- 
2002-0219.  The  official  record  consists 
of  the  docvunents  specifically  referenced 
in  this  action,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  Confidential 
Business  Information  (CBI).  This  official 
record  includes  the  doaunents  that  are 
physically  located  in  the  docket,  as  well 
as  the  dociunents  that  are  referenced  in 
those  dociunents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119.  Crystal  Mall 
#2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703)  305-5805. 

n.  Background  and  Statutory  Findings 

In  the  Federal  Registers  of  January  10, 
2000,  65  FR  1370-1381;  FRL-6394-6; 
March  19.  2001.  66  FR  15432-15459; 
FRL-6766-7;  May  23.  2001.  66  FR 
28482-28487;  FRL-6782-5  and  August 
24,  2001,  66  FR  44629-44634;  FRL- 
6796-2;  and  August  14,  2002.  67  FR 
52996-53001;  FRL-7191-9.  EPA  issued 
notices  pursuant  to  section  408  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA).  21  U.S.C.  346a,  as  amended 
by  the  Food  Quality  Protection  Act  of 
1996  (FQPA)  (Public  Uw  104-1 7a), 
announcing  the  filing  of  a  pesticide 
petitions  (PP  9F6033;  9F6062;  0F6201; 
0F6213;  IF  6259;  1F6287;  2E6382  and 
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2E6408]  by  Rohm  and  Haas 
Company, 100  Independence  Mall  West, 
Philadelphia.  PA  19106-2399  and  the 
Interregional  Research  Project  Number  4 
(IR-4),  Technology  Centre  of  New 
Jersey,  the  State  University  of  New 
Jersey,  681  U.S.  Highway  #1  South, 
North  Brunswick,  NJ  08902-3390.  These 
notices  included  a  summary  of  the 
petitions  prepared  by  Rohm  and  Haas 
Company,  the  registrant  or  the 
Interregional  Research  Project  Number  4 
(IR— 4).  There  were  no  comments 
received  in  response  to  these  notices  of 
filing. 

The  petitions  requested  that  40  CFR 
180.544  be  amended  by  establishing 
tolerances  for  residues  of  the  insecticide 
methoxyfenozide  in  or  on  almond, 
hulls;  artichoke,  globe;  field  com  grain; 
field  com  forage;  field  com  stover 
(fodder);  com,  oil:  aspirated  grain 
fiactions;  sweet  com  (K  +  CWHR);  sweet 
com  forage;  sweet  com  stover  (fodder); 
com  silage;  stone  fruits  crop  group; 
prunes;  grapes;  Spanish  lime;  longan; 
lychee;  tree  nut  crop  group;  pulasan; 
raisins;  rambutan;  fruiting  vegetables 
(except  cucurbits);  crop  subgroup  4A 
leafy  green  vegetables;  4B  leaf  petioles; 
head  and  stem  Brassica;  crop  subgroup 
5B  leafy  Brassica  greens;  at  45.0,  3.0, 
0.05, 15.0,  105.  0.2. 1.0,  0.05,  30,  60.  5.0, 
5.0.  7.0, 1.0.  2.0.  2.0.  2.0,  0.1,  2.0,  1.5, 
2.0,  2.0,  25.0,  10.0,  6.5,  20  parts  per 
million  (ppm)  respectively  and  an 
increase  in  the  established  tolerance  for 
residues  of  methoxyfenozide  to  0.1  ppm 
in  milk  and  an  increase  in  the 
established  tolerances  for  residues  of 
methoxyfenozide  and  its  glucuronide 
metabolite  in  the  fat  of  cattle,  goats, 
horses,  hogs  and  sheep;  liver  of  cattle, 
goats,  horses,  hogs  and  sheep;  and  meat 
byproducts  (except  liver)  of  cattle,  goats, 
horses  hogs  and  sheep  to  0.5,  0.4  and 
.0.1  ppm  respectively.  These  petitions 
also  requested  that  40  CFR  180.544  be 
amended  by  establishing  time  limited 
tolerances  for  the  indirect  or  inadvertent 
residues  of  methoxyfenozide  and  its 
metabolites  RH-1 17,236  free  phenol  of 
methoxyfenozide;  3.5-dimethylbenzoic 
acid  iV-tert-butyl-Ar-(3-hydroxy-2- 
methylbenzoyl)  hydrazide.  RH-151.055 
glucose  conjugateof  RH-117,236;  3.5- 
dimethylbenzoicacid  N-tert-butyl-N- 
(3(P-D-glucopyranosyloxy)-2- 
methylbenzoyll-hydrazide  and  RH- 
152.072  the  malonylglycosyl  conjugate 
of  RH  117.236  in  or  on  root  and  tuber 
vegetables;  leaves  of  root  and  tuber 
vegetables;  bulb  vegetables;  leafy 
vegetables  (except  Brassica);  Brassica 
vegetables;  legume  vegetables;  foliage  of 
legiune  vegetables;  forage,  fodder,  hay, 
and  straw  of  cereal  grains;  grass  forage, 
fodder  and  hay;  forage,  fodder,  straw 


and  hay  of  non-grass  animal  feeds;  and 
herbs  and  spices  when  present  therein 
as  a  result  of  application  of 
methoxyfenozide  to  growing  crops  at 
0.05,  0.1,  0.1,  0.2,  0.2,  0.05,  8.0,  7.0,  7.0, 
8.0  and  8.0  ppm  respectively. 

Based  on  the  residue  data  submitted, 
EPA  has  determined  that  the  following 
changes  to  the  requested  tolerances 
listed  above  are  necessary.  A  higher 
tolerance  of  125  ppm  is  required  for 
field  com  stover.  A  higher  tolerance  of 
30.0  ppm  is  required  for  vegetable,  leafy 
(except  Brassica),  leafy  greens  subgroup. 
A  higher  tolerance  of  25  ppm  is  required 
for  vegetable,  leafy  (except  Brassica), 
leaf  petioles  subgroup.  A  higher 
tolerance  of  7.0  ppm  is  required  for 
vegetables,  leafy,  Brassica  (cole),  head 
and  stem  subgroup.  A  higher  tolerance 
of  30.0  ppm  is  required  for  vegetables, 
leafy,  Brassica  (cole),  greens  subgroup. 
A  separate  tolerance  of  0.30  is  needed 
for  plums  (fi«sh  prune).  A  lower 
tolerance  of  25.0  ppm  is  required  for 
almond  hulls.  A  higher  tolerance  of  2.0 
ppm  is  required  for  aspirated  grain 
fractions.  No  tolerance  is  required  for 
com  silage  since  residues  in  silage  are 
covered  by  the  proposed  tolerance  for 
field  com  forage.  A  tolerance  for 
processed  prunes  is  not  needed.  A  lower 
tolerance  of  3.0  ppm  is  required  for 
stone  fruit  (except  plum,  fresh  prune). 
The  proposed  higher  tolerances  for  hog 
commodities  are  not  needed.  A 
tolerance  of  0.02  ppm  is  required  for 
poultry,  fat  and  0.02  for  poultry,  meat. 
A  tolerance  of  0.02  ppm  is  required  for 
eggs.  A  tolerance  of  0.10  ppm  is 
required  for  poultry,  liver  and  0.02  ppm 
for  poultry  meat  byproducts  (mbyp) 
(except  liver).  Higher  tolerances  for  the 
indirect  or  inadvertent  residues  of 
methoxyfenozide  in  or  on  vegetable, 
bulb,  group;  vegetable,  root  and  tuber, 
group  and  vegetable,  root  and  tuber, 
leaves,  group  at  0.20,  0.10,  and  0.20 
ppm  respectively  are  required. 
Tolerances  for  the  indirect  or 
inadvertent  residues  of 
methoxyfenozide  in  or  on  leafy  and 
Brassica  vegetables  are  not  needed  since 
direct  tolerances  are  being  established 
for  them.  Higher  tolerances  for  the 
indirect  or  inadvertent  combined 
residues  of  methoxyfenozide  benzoic 
acid.  3-methoxy-2-methyl-,  2-(3,5- 
dimethylbenzoyl)-2-(l  ,1-dimethylethyl) 
hydrazide  and  its  metabolites  RH- 
117,236  free  phenol  of 
methoxyfenozide;  3,5-dimethylbenzoic 
acid  A/-tert-butyl-Ar-(3-hydroxy-2- 
methylbenzoyl)  hydrazide],  RH-151,055 
[glucose  conjugate  of  RH-117,236;  3,5- 
dimethyl  benzoic  acid  N-tert-butyl-iV-[3 
(P-D-glucopyranosyloxy)-2- 
methylbenzoylj-hydrazide  and  RH- 


152,072  the  malonylglycosyl  conjugate 
of  RH  117,236  in  or  on  animal  feed, 
non-grass  (forage,  fodder,  straw,  hay), 
group;  grain,  cereal,  forage,  fodder,  and 
straw,  group;  grass,  forage,  fodder,  and 
hay,  group;  herbs  and  spices,  group; 
vegetable,  legume,  group;  and  vegetable, 
legume,  foliage,  group  at  10.0  ppm,  10.0 
ppm,  10.0  ppm,  10.0  ppm,  0.10  ppm 
and  10.0  ppm  respectively  are  needed.  — 

Section  408(b)(2)(A){i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical* 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue...." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  and  a 
complete  description  of  the  risk 
assessment  process,  see  the  final  rule  on 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961.  November  26, 1997)  (FRL-5754- 
7). 

m.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  and  to  make  a  determination 
on  aggregate  exposure,  consistent  with 
section  408(b)(2),  for  tolerances  for 
residues  of  the  insecticide 
methoxyfenozide  in  or  on  almond, 
hulls;  artichoke,  globe;  cattle,  fat;  com, 
field,  grain;  com,  field,  forage;  com, 
field,  stover;  com,  oil;  com,  aspirated 
grain  fractions;  com,  sweet  (K  +  CWHR); 
com,  sweet,  forage;  com,  sweet,  stover; 
fmit,  stone,  group  (except  pliun,  fresh 
prime);  goat,  fat;  grape;  horse,  fat;  lime, 
Spanish;  longan;  lychee;  milk;  nut,  tree, 
group;  pistachio;  plum  (fresh  pnme); 
poultry,  fat;  poulhy,  meat;  pulasan; 
raisin;  rambutan;  sheep,  fat;  vegetable, 
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fruiting  (except  cucurbits),  group; 
vegetable,  leafy  (except  Brassica),  leafy 
greens  subgroup;  vegetable,  leafy 
(except  Brassica),  leaf  petioles  subgroup; 
vegetable,  leafy,  Brassica  (cole),  head 
and  stem  subgroup;  vegetable,  leafy, 
Brassica  (cole),  greens  subgroup  at  25.0, 
3.0,  0.50,  0.05, 15.0, 125.0,  0.20,  2.0, 
0.05,  30.0,  60.0,  3.0.  0.50, 1.0,  0.50,  2.0, 
2.0,  2.0,  0.10,  0.10,  0.10,  0.30,  0.02,  0.02, 
2.0, 1.5,  2.0.  0.5,  2.0,  30.0,  25.0,  7.0  and 
30.0  ppm  respectively,  and  for  the 
combined  residues  of  methoxyfenozide 
and  its  glucuronide  metabolite  in  or  on 
cattle,  liver;  cattle,  meat  byproducts 
(except  liver);  eggs;  goat,  liver;  goat  meat 
byproducts  (except  liver);  horse,  liver; 
horse,  meat  byproducts  (except  liver); 
poultry,  liver;  poultry,  meat  byproducts 
(except  liver);  sheep,  liver;  and  sheep, 
meat  byproducts  (except  liver)  at  0.40. 
0.10,  0.02,  0.40,  0.10,  0.40,  0.10,  0.10, 
0.02,  0.40  and  0.10  ppm,  respectively. 
EPA  also  has  sufficient  data  to  assess 
the  hazards  of  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2),  for 
time-limited  tolerances  for  the  indirect 
or  inadvertent  residues  for 
methoxyfenozide  in  or  on  vegetable, 
bulb,  group;  vegetable,  root  and  tuber, 
group;  and  vegetable,  root  and  tuber, 
leaves,  group  when  present  therein  as  a 
result  of  the  application  of 
methoxyfenozide  to  growing  crops  at 
0.20,  0.10  and  0.20  ppm,  respectively 
and  time-limited  indirect  or  inadvertent 
combined  residues  for  methoxyfenozide 
and  its  metabolites  RH-117.236  free 
phenol  of  methoxyfenozide;  3.5- 
dimethylbenzoic  acid  N-tert-butyl-N*-(3- 
hydroxy-2-methylbenzoyl)  hydrazide). 
RH-151.055  glucose  conjugate  of  RH- 
117.236;  3,5-dimethylbenzoicacid  N- 
tert-butyl-iV-[3(P-D-glucopyranosyloxy)- 
2-methylbenzoyl]-hydrazide  and  RH- 
152,072  the  malonylglycosyl  conjugate 
of  RH-117,236  in  or  on  animal  feed, 
non-grass  (forage,  fodder,  straw,  hay), 
group;  grain,  cereal,  forage,  fodder,  and 
straw,  group;  grass,  forage,  fodder,  and 
hay,  group;  herbs  and  spices,  group; 
vegetable,  legume,  group;  and  vegetable, 
legume,  foliage,  group  when  present 
therein  as  a  result  of  the  application  of 
methoxyfenozide  to  growing  crops  at 
10.0, 10.0, 10.0, 10.0,  0.10  and  10.0 
ppm,  respectively.  EPA's  assessment  of 
exposures  and  risks  associated  with 
establishing  the  tolerance  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 


sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  methoxyfenozide 
are  discussed  below  as  well  as  the  no 
observed  adverse  effect  level  (NOAEL) 
and  the  lowest  observed  adverse  effect 
level  (LOAEL)  from  the  toxicity  studies 
reviewed. 

In  an  acute  neurotoxicity  study  in  rats 
(MRID  44617802),  statistically 
significant  decreased  hindlimb  grip 
strength  was  observed  in  male  rats  at  3 
hours  (approximate  time  of  peak  effect) 
following  a  single  oral  dose  of  2,000 
milligrams/kilogram  (mg/kg)  (limit 
dose)  of  methoxyfenozide.  Decreased 
hindlimb  grip  strength  was  also 
observed  in  the  male  rats  at  7  and  14 
days,  but  was  not  statistically 
significant.  No  other  systemic  or 
neurotoxic  effects  were  observed  in  the 
male  rats  or  in  the  female  rats  at  any 
time  in  this  study.  Since  this  marginal 
effect  occiured  only  in  one  sex,  was 
statistically  significant  at  only  one  time, 
was  observed  only  at  the  high  dose 
(limit  dose)  and  no  other  signs  of 
toxicity  were  observed  in  the  rats  in  this 
study,  this  possible  effect  is  not 
considered  to  be  biologically  significant. 
In  addition,  neither  decreased  hindlimb 
grip  strength  nor  any  other  signs  of 
neurotoxicity  were  observed  in  any  of 
the  animals  at  any  time  in  a  90-day 
subchronic  neiutjtoxicity  study  in  rats 
(MRID  44617803). 

In  a  2-week  range-finding  dietary 
study  in  rats  (MRID  44617722), 
treatment-related  effects  were  observed 
at  >5,000  ppm  in  the  liver  (increased 
liver  weights  and  hepatocellular 
hypertrophy  in  males  and  females),  in 
the  thyroid  gland  (hypertrophy/ 
hyperplasia  of  follicular  cells  in  males 
and  females),  and  in  the  adrenal  gland 
(increased  adrenal  weights  and/or 
hypertrophy  of  the  zona  fasciculata  in^ 
females).  Hypertrophy/hyperplasia  of 
thyroid  follicular  cells  was  also 
observed  in  males  and  females  at  1,000 
ppm,  the  LOAEL  in  this  study.  The 
NOAEL  was  250  ppm.  Treatment- 
related  hematological  changes  were  not 
observed  in  the  rats  in  this  study. 

In  a  3-month  feeding  study  in  rats 
(MRID  44617722),  the  predominant 
treatment-related  effects  were  increased 
liver  weights  in  males  and  females  and 
periportal  hepatocellular  hypertrophy  in 
all  inales  and  females  at  20,000  ppm 
(highest  dose  tested)  and  at  5,000  ppm. 
In  addition,  at  20,000  ppm,  a  slightly 
decreased  (7-8%)  red  blood  cell  (RBC) 
count  and  slightly  decreased  (7-8%) 
hemoglobin  concentration,  compared  to 
control  rats,  were  observed  in  the 
females.  The  LOAEL  in  this  study  was 
5.000  ppm  (353  mg/kg/day  in  males  and 


379  mg/kg/day  in  females).  The  NOAEL 
was  1,000  ppm  (69  mg/kg/day  in  males 
and  72  mg/kg/day  in  females).  Although 
observed  in  the  2-week  dietary  study 
and  in  the  2-year  chronic  feeding/ 
carcinogenicity  study  in  rats,  treatment- 
related  effects  in  the  thyroid  and 
adrenal  glands  were  not  observed  in  the 
rats  .in  this  3-month  study.  Tliere  is  no 
available  biological  explanation  for  this 
difference  in  findings  in  the  studies. 

In  a  2-year  combined  chronic 
feeding/ carcinogenicity  study  in  rats 
(MRID  44617731),  the  following 
treatment-related  effects  were  observed 
at  20,000  ppm  (highest  dose  tested): 
decreased  survival  in  males,  decreased 
body  weight  and  food  efficiency  in 
females  during  the  last  year  of  the  study, 
hematological  changes  (decreased  RBC 
counts,  hemoglobin  concentrations, 
and/or  hematocrits; 

methemoglobinemia;  and  increased       < 
platelet  coimts)  in  males  and  females, 
increased  liver  weights  and  periportal 
hepatocelliilar  hypertrophy  in  males 
and  females,  thyroid  follicular  cell 
hypertrophy  in  males,  altered  thyroid 
colloid  in  males  and  females,  and 
increased  adrenal  weights  in  males  and 
females.  At  8,000  ppm.  the  following 
treatment-related  effects  were  observed: 
hematological  changes  (decreased  RBC 
coimts.  hemoglobin  concentrations, 
and/or  hematocrits  in  males  and 
females),  liver  toxicity  (increased  Uver 
weights  in  males  and  periportal 
hepatocellular  hypertrophy  in  males 
and  females),  histopathological  changes 
in  the  thyroid  (increased  follicular  cell 
hypertrophy  in  males  and  altered 
coUoid  in  males)  and  possible  adrenal 
toxicity  (increased  adrenal  weights  in 
males  and  females).  The  LOAEL  in  this 
study  was  8,000  ppm  (411  mg/kg/day  in 
males  and  491  mg/kg/day  in  females), 
based  on  the  effects  described  above. 
The  NOAEL  was  200  ppm  (10.2  mg/kg/ 
day  in  males  and  11.9  mg/kg/day  in 
females).  This  NOAEL  was  used  to 
establish  the  RfD  for  methoxyfenozide. 
Utilizing  an  uncertainty  factor  (UF)  of 
100  to  account  for  both  interspecies 
extrapolation  (lOX)  and  intrasjjecies 
variability  (lOX),  the  chronic  RfD  for 
methoxyfenozide  was  calculated  to  be 
0.10  mg/kg/day.  No  evidence  of 
carcinogenicity  was  observed  in  this 
study.  Dosing  was  considered  adequate 
because  of  the  decreased  survival  in 
males  and  the  decreased  body  weights 
and  food  efficiency  in  females  at  20,000 
ppm.  In  addition,  the  highest  dose 
tested  for  both  males  and  females. 
20,000  ppm  (1,045  mg/kg/day  males  and 
1.248  mg/kg/day  in  females),  is  higher 
than  the  limit  dose  of  1 ,000  mg/kg/day. 

In  a  2-week  range-finding  study  in 
dogs  (MRID  44617724),  treatment- 
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related  hematological  changes  were 
observed  in  both  males  and  females  at 
3,500  ppm,  7,000  ppm,  15,000  ppm  and 
30,000  ppm  (highest  dose  tested).  These 
changes  included  decreased  RBC 
counts,  decreased  hemoglobin 
concentrations,  decreased  hematocrits, 
decreased  MCHC,  increased  MCV, 
increased  MCH,  increased  Heinz  bodies, 
methemoglobinemia,  changes  in  RBC 
morphology  such  as  Howell-JoUy  bodies 
and  polychromasia,  increased 
reticulocyte  counts,  increased  nucleated 
RBC  and  incceased  platelet  counts.  At 
the  same  dose  levels  (>  3,500  ppm), 
increased  spleen  weights  and/or 
enlarged  spleens  were  also  observed.  At 
>  7,000  ppm,  plasma  total  bilirubin  was 
increased.  The  LOAEL  in  this  study  was 
3,500  ppm  (90-184  mg/kg/day  in  males 
and  females).  The  NOAEL  was  300  ppm 
(11-16  mg/kg/day  in  males  and 
females). 

In  a  3-month  feeding  study  in  dogs 
(MRID  44617724),  no  treatment-related 
effects  other  than  a  suggestion  of 
decreased  body  weight  gains  in  males 
and  females  were  observed  in  either 
males  or  females  at  the  highest  dose 
tested  viz.  5,000  ppm  (198  mg/kg/day  in 
males  and  209  mg/kg/day  in  females). 
Although  hematological  effects  were 
noted  in  dogs  in  the  2-week  range- 
finding  study  at  >  3,500  ppm  (90-184 
mg/kg/day)  and  in  the  1-year  chronic 
feeding  study  at  >3,000  ppm  (106  mg/ 
kg/day  in  males  and  111  mg/kg/day  in 
females),  hematological  changes  were 
not  observed  in  this  3-month  study  at 
5,000  ppm  (198/209  mg/kg/day).  There 
is  no  available  biological  explanation  for 
this  difference  in  findings  in  the  studies. 

As  part  of  the  3-montn  study  in  dogs 
(MRID  44617724).  some  male  and 
female  dogs  were  given  15  ppm  (0.6  mg/ 
kg/day)  of  methoxyfenozide  in  the  diet 
for  15  weeks  followed  by  an  increase  in 
the  dietary  dose  to  15,000  ppm  (422  mg/ 
kg/day  in  males  and  460  mg/kg/day  in 
females)  for  an  additional  6  weeks.  After 
about  2  weeks  and  6  weeks  at  15,000 
ppm,  hematological  examinations  were 
conducted.  No  hematological  changes  in 
these  dogs  were  observed.  Apparently, 
pretreatment  of  the  dogs  at  15  ppm  for 
15  weeks  prevented  the  occurrence  of 
hematological  changes  which  would 
have  been  expected  to  occur  based  on 
results  in  the  2-week  and  1-year 
feeding  studies.  One  possible 
explanation  is  that  the  liver  microsomal 
enzyme  system  may  have  been 
stimulated  so  much  during  pretreatment 
at  15  ppm  that  the  metabolic 
(detoxification  ?)  rate  of 
methoxyfenozide  was  increased  to  the 
point  where  blood  levels  of 
methoxyfenozide  may  have  remained 
below  critical  effect  levels  at  15,000 


ppm.  Another  possible  explanation  is 
that  compensatory  mechanisms  for 
replacing  damaged  RBC  in  pretreated 
dogs  may  have  been  so  efficient  that 
hematological  changes  were  not 
observed  in  these  dogs  even  at  15,000 
ppm.  Other  explanations  for  this  finding 
are  also  possible. 

In  a  1-year  chronic  feeding  study  in 
dogs  (MRID  44617728),  the  predominant 
toxic  effects  were  anemia  and  signs  of 
an  associated  compensatory  response. 
At  30,000  ppm,  the  highest  dose  tested, 
the  following  treatment-related  effects 
were  observed  in  both  males  and 
females:  decreased  RBC  counts, 
decreased  hemoglobin  concentrations, 
decreased  hematocrits, 
methemoglobinemia,  nucleated  RBC, 
increased  platelets,  increased  serum 
total  bilirubin,  bilirubiniu'ea,  increased 
hemosiderin  in  macrophages  in  liver 
and  spleen,  and  increased  hyperplasia 
in  bone  marrow  of  rib  and  sternum. 
Increased  liver  weights  in  males  and 
females  and  increased  thyroid  weights 
in  males  were  also  observed  at  30,000 
ppm.  Signs  of  anemia  were  also  noted 
at  3,000  ppm  and  included  decreased 
RBC  counts,  decreased  hemoglobin 
concentrations,  decreased  hematocrits, 
methemoglobinemia,  increased 
platelets,  and  increased  serum  total 
bilirubin  and  bilirubinurea.  The  LOAEL 
in  this  study  was  3,000  ppm  (106  mg/ 
kg/day  in  males  and  111  mg/kg/day  in 
females).  The  NOAEL  was  300  ppm  (9.8 
mg/kg/day  in  males  and  12.6  mg/kg/day 
in  females). 

In  a  3-month  feeding  study  in  mice 
(MRID  44617723),  the  only  treatment- 
related  effect  was  decreased  body 
weight  gain  in  males  and  females  at 
7,000  ppm,  the  highest  dose  tested.  The 
LOAEL  in  this  study  was  7,000  ppm 
(1,149  mg/kg/day  in  males  and  1,742 
mg/kg/day  in  females)  and  the  NOAEL 
was  2,500  ppm  (428  mg/kg/day  in  males 
and  589  mg/kg/day  in  females).  In  an 
18-month  carcinogenicity  study  in  mice 
(MRID  44617729),  no  treatment-related 
effects  were  observed  at  doses  up  to  and 
including  the  limit  dose  of  7,000  ppm 
(1,020  mg/kg/day  in  males  and  1,354 
mg/kg/day  in  females).  No  evidence  of 
carcinogenicity  was  observed  in  this 
study.  Dosing  was  considered  adequate  ' 
because  the  highest  dose  tested  for  both 
males  and  females,  7,000  ppm  (1,020 
mg/kg/day  in  males  and  1,354  mg/kg/ 
day  in  females,  respectively),  is  higher 
than  the  limit  dose  of  1,000  mg/kg/day. 

In  a  battery  of  four  mutagenicity 
studies  (with  and  without  metabolic 
activation,  as  appropriate  for  the 
specific  study),  technical  grade 
methoxyfenozide  was  negative  for 
genotoxicity  in  all  four  studies.  The  four 
studies  satisfy  the  new  revised 


mutagenicity  guideline  requirements  for 
a  new  chemical  (published  in  1991).  An 
additional  mutagenicity  study, 
performed  on  RH-1 17,236  (Metabolite 
M-B),  a  metabolite  of  methoxyfenozide, 
was  also  negative  for  genotoxicity. 

Based  on  the  lack  of  evidence  of 
carcinogenicity  in  male  and  female  rats 
as  well  as  in  male  and  female  mice  and 
on  the  lack  of  genotoxicity  in  an 
acceptable  battery  of  mutagenicity 
studies,  methoxyfenozide  is  classified  as 
a  "not  likely"  human  carcinogen 
according  to  the  EPA  Proposed 
Guidelines  for  Carcinogen  Risk 
Assessment  (April  10, 1996). 

In  a  developmental  toxicity  study  in 
rats  (MRID  44638201),  no  signs  of 
maternal  toxicity  in  dams  or  of 
developmental  toxicity  in  fetuses  were 
observed  at  the  limit  dose  of  1,000  mg/ 
kg/day.  The  NOAEL  in  this  study  for 
both  maternal  toxicity  and 
developmental  toxicity  was  1 ,000  mg/ 
kg/day.  The  LOAEL  was  >1,000  mg/kg/ 
day.  Similarly,  in  a  developmental 
toxicity  study  in  rabbits  (MRID 
44617726),  no  signs  of  maternal  toxicity 
or  of  developmental  toxicity  were 
observed  at  the  limit  dose  of  1 ,000  mg/ 
kg/day.  The  NOAEL  in  this  study  for 
both  maternal  toxicity  emd 
developmental  toxicity  was  1 ,000  mg/ 
kg/day.  The  LOAEL  was  >1,000  mg/kg/ 
day. 

In  neither  the  developmental  toxicity 
study  in  rats  nor  in  the  developmental 
toxicity  study  in  rabbits  was  there  any 
evidence  for  increased  susceptibility  of 
fetuses  to  in  utero  exposure  to 
methoxjrfenozide.  In  these  studies, 
methoxyfenozide  was  determined  not  to 
be  a  developmental  toxicant. 

In  a  2 -generation  (1  litter/generation) 
reproduction  study  in  rats  (MRID 
44617727),  treatment-related  parental 
toxicity  was  observed  only  at  20,000 
ppm,  the  highest  dose  tested.  At  this 
dose,  increased  liver  weights  were 
observed  in  males  and  females  of  both 
generations  and  midzonal  to  periportal 
hepatocellular  hypertrophy  was 
observed  in  the  livers  of  all  males  and 
females  of  both  generations.  The  LOAEL 
for  parental  toxicity  was  20,000  ppm 
(1,552  mg/kg/day  for  males  and  1,821 
mg/kg/day  for  females)  and  the  NOAEL 
was  2,000  ppm  (153  mg/kg/day  for 
males  and  181  mg/kg/day  for  females). 
There  were  no  treatment-related  effects 
on  reproductive  parameters  for  adult 
(parent)  animals.  The  NOAEL  for 
reproductive  toxicity  was  20,000  ppm. 
Since  no  treatment-related  effects  were 
observed  in  the  pups,  the  NOAEL  for 
neonatal  toxicity  was  also  20,000  ppm. 
The  NOAEL  for  parental  toxicity  in  this 
reproduction  study  is  higher  than  the 
NOAEL  for  the  2-year  combined 


chronic  feeding/carcinogenicity  study  in 
rats  because  many  of  the  toxic  effects 
observed  in  the  2-year  study  at  the 
LOAEL  (hematological  changes,  liver 
toxicity,  histopathological  changes  in 
the  thyroid  gland  and  increased  adrenal 
weights)  were  not  examined  in  the 
reproduction  study. 

In  a  metabolism  study  in  rats  (MRID 
44617804),  ''*C-methoxyfenozide  was 
rapidly  absorbed,  distributed, 
metabolized  and  almost  completely 
excreted  within  48  boiu-s.  The  major 
route  of  excretion  was  feces  (86-97%) 
with  lesser  amounts  in  the  urine  (5- 
13%).  An  enterohepatic  circulation  was 
observed.  The  test  material  was 
metabolized  principally  by  O- 
demethylation  of  the  A-ring  methoxy 
group  and  oxidative  hydroxylation  of 
the  B-ring  methyl  groups  followed  by 
conjugation  with  glucuronic  acid.  No 
significant  sex-related  or  dose- 
dependent  differences  in  metabolic 
disposition  were  noted.  Seven 
metabolites  and  the  parent  accounted 
for  74-90%  of  the  administered  dose  in 
all  groups.  The  glucuronide  conjugates 
are  considered  to  be  less  toxic  than  the  - 
parent  compound  because  glucuronide 
conjugation  is  well  known  to  be  a 
commonly  occurring  "detoxification" 
mechanism  in  mammalian  species  since 
it  results  in  the  formation  of  more  polar, 
more  water-soluble  metabolites  which 
are  readily  and  easily  excreted  from  the 
body  (in  Uiis  case,  in  the  bile  and  urine). 
Further,  based  on  similarities  of 
chemical  structtire,  the  non-conjugated 
metabolites  would  be  expected  to  be  no 
more  toxic  than  the  parent  compound. 

In  a  deonal  absorption  study  m  rats 
(MRID  44638201)  using  an  80% 
wettable  powder  formulation  as  the  test 
material,  the  ciunulative  dermal 
absorption  of  test  material  after  a  10  or 
24  hour  dermal  exposure  was 
determined  to  be  2%. 

In  a  28-day  dermal  toxicity  study  in 
rats  (MRID  44617725),  no  treatment- 


related  systemic  or  skin  effects  were 
observed  at  the  limit  dose  of  1,000  mg/ 
kg/day  (HDT). 

Regarding  effects  on  endocrine 
organs,  methoxyfenozide  affected  the 
thyroid  gland  and  adrenal  gland  in  the 
2-week  and  2-year  feeding  studies  in 
rats.  In  the  thyroid  gland,  hypertrophy/ 
hyperplasia  of  follicular  cells  and 
altered  colloid  were  observed  in  males 
and  females  at  or  near  the  LOAEL  in 
both  of  these  studies.  In  the  adrenal 
gland,  increased  adrenal  weights  and 
hypertrophy  of  the  zona  fosciculata 
were  also  observed  in  males  and  females 
at  or  near  the  LOAEL.  In  addition,  in  the 
1-year  chronic  feeding  study  in  dogs, 
increased  thyroid  weight  in  males  was 
observed,  but  only  at  the  very  high  dose 
of  30,000  ppm.  Other  than  the 
morphological  changes  described  above, 
there  were  no  signs  of  thyroid  or  adrenal 
dysfunction  in  these  or  in  any  other 
studies  on  methoxyfenozide. 

B.  Toxicohgical  Endpoints 

The  dose  at  which  no  adverse  effects 
are  observed  (the  NOAEL)  from  the 
toxicology  study  identified  as 
appropriate  for  use  in  risk  assessment  is 
used  to  estimate  the  toxicological  level 
of  concern  (LOG).  However,  the  lowest 
dose  at  which  adverse  effects  of  concern 
are  identified  (the  LOAEL)  is  sometimes 
used  for  risk  assessment  if  no  NOAEL 
was  achieved  in  the  toxicology  study 
selected.  An  xmcertainty  factor  (UF)  is 
applied  to  reflect  uncertainties  inherent 
in  the  extrapolation  from  laboratory 
animal  data  to  hiunans  and  in  the 
variations  in  sensitivity  among  members 
of  the  hiunan  population  as  well  as 
other  unknowns.  An  UF  of  100  is 
routinely  used,  lOX  to  account  for 
interspecies  differences  and  lOX  for 
intra  species  differences. 

For  dietary  risk  assessment  (other 
than  cancer)  the  Agency  uses  the  UF  to 
calcxUate  an  acute  or  chronic  reference 
dose  (acute  RfD  or  chronic  RfD)  where 


the  RfD  is  equal  to  the  NOAEL  divided 
by  the  appropriate  UF  CRfD  =  NOAEL/ 
UF).  Where  an  additional  safety  factor  is 
retained  due  to  concerns  unique  to  the 
FQPA,  this  additional  factor  is  applied 
to  the  RfD  by  dividing  the  RfD  by  such 
additional  factor.  The  acute  or  chronic 
Population  Adjusted  Dose  (aPAD  or 
cPAD)  is  a  modification  of  the  RfD  to 
accommodate  this  type  of  FQPA  Safety 
Factor. 

For  non-dietary  risk  assessments 
(other  than  cancer)  the  UF  is  used  to 
determine  the  LOC.  For  example,  when 
100  is  the  appropriate  UF  (lOX  to 
account  for  interspecies  differences  and 
lOX  for  intraspecies  differences)  the 
LOC  is  100.  To  estimate  risk,  a  ratio  of 
the  NOAEL  to  exposures  (margin  of 
exposing  (MOE)  =  NOAEL/exposure)  is 
calciUated  and  compared  to  the  LOC. 

The  linear  default  risk  methodology 
(Q*)  is  the  primary  method  currenUy 
used  by  the  Agency  to  quantify 
carcinogenic  risk.  The  Q*  approach 
assumes  that  any  amount  of  exposure 
will  lead  to  some  degree  of  cancer  risk. 
A  Q*  is  calcidated  and  used  to  estimate 
risk  which  represents  a  probability  of 
occurrence  of  additional  cancer  cases 
(e.g.,  risk  is  expressed  as  1  x  10-*  or  one 
in  a  million).  Under  certain  specific 
circimistances,  MOE  calculations  will 
be  used  for  the  carcinogenic  risk 
assessment.  In  this  non-linear  approach, 
a  "point  of  departure"  is  identified 
below  which  carcinogenic  effects  are 
not  expected.  The  point  of  departiire  is 
typically  a  NOAEL  based  on  an 
endpoint  related  to  cancer  effects 
though  it  may  be  a  different  value 
derived  frtim  the  dose  response  curve. 
To  estimate  risk,  a  ratio  of  the  point  of 
departure  to  exposure  (MOEt«K-er  =  point 
of  departure/exposures)  is  calculated.  A 
sununary  of  the  toxicological  endpoints 
for  methoxyfenozide  used  for  human 
risk  assessment  is  shown  in  the 
following  Table  2: 


Table  1.— Summary  of  Toxicological  Dose  and  Endpoints  for  Methoxyfenozide  for  Use  in  Human  Risk 

Assessment 


Exposure  Scenario 

Dose  (mg/kg/day) 

Endpoint 

Study 

Acute  Dietary 

None 

J 

No  appropriate  endpoint 
was  identified  in  the  oral 
toxicity  studies  including 
ttie  acute  neurotoxicity 
study  in  rats  and  the  de- 
velopmental toxicity  stud- 
ies in  rats  and  rabbHs. 

None 

UF  =  N/A 

Acute  RfD  =  Not  AppHcabte 

Ml 


59198         Federal  Register /Vol.  67,  No,  183 /Friday,  September  20,  2002 /Rules  and  Regulations 


Table  1— Summary  of  Toxicological  Dose  and  Endpoints  for  Methoxyfenozide  for  Use  in  Human  Risk 

Assessment— Continued 


Exposure  Scenario 

Dose  (mg/kg/day) 

Endpont 

Study 

Chronic  Dietary  (Non  cancer)  All 

NOAEL  =  10.2  mg/kg/day 

Hematological  changes 

2-Year    combined    chronic    feeding/carcino- 

Population  Subgroups 

(decreased  RBC,  henx)- 

genidty,  rats 

globin  and/or  hematocrit), 

- 

liver  toxicity  (inaeased 

weights,  hypertrophy), 
histopathological 
changes  in  thyroid  (in- 

' 

- 

creased  follicular  cell  hy- 
pertrophy, altered  col- 
loid), possible  adrenal 

-" 

toxicity  (increased 
weights). 

- 

UF  =  100;  FQPA  =  IX 

Chronic  RID  =  0.10  mg/kg/day 

Chronic  Population  Adjusted  Dose  (cPAD)  =  0.10  mg/kg/day 

This  cPAD  applies  to  All  population  subgroups. 

Short-Term,  Intermediate-Term, 
and  Long-Term  (Dermal) 

None 

No  systemic  toxicity  was 
seen  at  the  limit  dose  fol- 
lowing repeated  dermal 
application  to  rats. 

None 

Short-Term-lntemn 
and  Long-Term 

ed 
(ir 

iate-Temi, 
halation) 

None 

Rased  on  low  vapor  pres- 
sure, the  low  acute  tox- 
rcity  of  both  the  technical 
and  formulated  products 
as  well  as  the  applicatkm 
rate  and  applk^ation 
method,  there  is  minimal 
concern  for  inhalation  ex- 

None 

posure. 

Cancer 

None 

None. 

None 

*  The  reference  to  the  FQPA  Safety  Factor  refers  to  any  additional  safety  factor  retained  due 


C.  Exposure  Assessment 

1 .  Dietary  exposure  from  food  and 
feed  uses.  Tolerances  have  been 
established  (40  CFR  180.544)  for  the 
residues  of  methoxyfenozide,  in  or  on  a 
variety  of  raw  agricultural  commodities. 
Risk  assessments  were  conducted  by 
EPA  to  assess  dietary  exposures  from 
methoxyfenozide  in  food  as  follows: 

i.  Acute  exposure.  Acute  dietary  risk 
assessments  are  performed  for  a  food- 
use  pesticide  if  a  toxicological  study  has 
indicated  the  possibility  of  an  effect  of 
concern  occurring  as  a  result  of  a  one 
day  or  single  exposure.  No  appropriate 
toxicological  endpoint  attributable  to  a 
single  exposure  was  identified  in  the 
available  toxicology  studies  on 


methoxyfenozide.  Thus,  the  risk  from 
acute  exposure  is  considered  negligible. 

ii.  Chronic  exposure.  In  conducting 
this  chronic  dietary  risk  assessment  the 
Dietary  Exposure  Evaluation  Model 
(DEEM®)  analysis  evaluated  the 
individual  food  consumption  as 
reported  by  respondents  in  the  USDA 
198^-1992  nationwide  Continuing 
Surveys  of  Food  Intake  by  Individuals 
(CSm)  and  accumulated  exposiu^  to 
the  chemical  for  each  commodity.  The 
following  assumptions  were  made  for 
the  chronic  exposure  assessments: 

a.  A  tier  1(  assumptions:  tolerance 
level  residues  and  100  percent  crop 
treated  )  was  conducted. 

b.  The  established  tolerances  of  40 
CFR  180.544  and  the  new  tolerances 


to  concems  unique  to  the  FQPA. 

established  today  were  included  in  the 
analysis. 

c.  Anticipated  residues  and  percent 
crop  treated  were  not  used  in  this 
analysis. 

d.  The  processing  factors  applied 
were  the  DEEM  default  values. 

As  shown  in  table  2  of  this  preamble, 
the  resulting  dietary  food  exposures 
occupy  up  to  34.3%  of  the  Chronic  PAD 
for  the  most  highly  exposed  population 
subgroup,  children,  1-6  years  old.  These 
results  should  be  viewed  as 
conservative  (heeilth  protective)  risk 
estimates.  Refinements  such  as  use  of 
percent  crop-treated  information  and/or 
anticipated  residue  values  would  jrield 
even  lower  estimates  of  chronic  dietary 
exposure. 


TABLE  2.— Summary:Chronic  Dietary  Exposure  Analysis  by  DEEM  (Tier  1) 


Population  Subgroup^ 

Exposure  (mg/ 
kg/day) 

%  of  Chronic 
PAD2 

U.S.  Population  (Total) 

0.018704 

18.7 

All  infants  (<1  year  old) 

0.020335 

20.3 

Nursing  infants 

0.010197 

10.2 

Non-nursing  infants 

0.024603 

24.6 
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Table  2.— Summary-.Chronic  Dietary  Exposure  Analysis  by  DEEM  (Tier  1)— Continued 


PopulatkMi  Subgroup^ 


ChikJren  (1-6  years  old) 


Children  (7-12  years  okJ) 


Females  13^-  (nursing) 


Non-hispank^/non-white/non-black 


Exposure  (mg/ 
Kg/day) 


0.034286 


0.024543 


0.021335 


0.021910 


%  of  Chronic 
PAD*    . 


34.3 


24.5 


21.3 


21.9 


^The  subgroups  listed  are:  (1)  the  U.S.  Population  (total);  (2)  those  for  infants  and  chikJren;  (3)  the  most  highly  exposed  of  the  females  sub- 
groups, in  this  case  Females  13+  (nursing),  and  (4)  the  most  highly  exposed  of  the  remaining  subgroups,  in  this  case  Non-hispantc/non-white/ 
non-black. 

2  Percent  Chrook:  PAD  =  (Exposure  +  Chronk:  PAD)  x  100. 


iii.  Cancer.  Methoxyfenozide  is 
classified  as  a  "not  likely"  hiunan   .^ 
carcinogen.  Therefore  this  risk  is 
considered  negligible. 

iv.  Anticipated  residue  and  percent 
crop  treated  information.  Anticipated 
residue  and  percent  crop  treated 
information  was  not  used  in  the 
Agency's  assessment. 

2.  Dietary  exposure  from  drinking 
water.  The  Agency  lacks  sufficient 
monitoring  exposure  data  to  complete  a 
comprehensive  dietary  exposiue 
analysis  and  risk  assessment  for 
methoxyfenozide  in  drinking  water. 
Because  the  Agency  does  not  have 
comprehensive  monitoring  data, 
drinking  water  concentration  estimates 
are  made  by  reliance  on  simulation  or 
modeling  taking  into  account  data  on 
the  physical  characteristics  of 
methoxyfenozide. 

The  Agency  uses  the  Generic 
Estimated  Environmental  Concentration 
(GENEEC)  or  the  Pesticide  Root  Zone/ 
Exposure  Analysis  Modeling  System 
(PRZM/EXAMS)  to  estimate  pesticide 
concentrations  in  surface  water  and  SCI- 
GROW,  which  predicts  pesticide 
concentrations  in  groundwater.  In 
general,  EPA  will  use  GENEEC  (a  tier  1 
model)  before  using  PRZM/EXAMS  (a 
tier  2  model)  for  a  screening-level 
assessment  for  surface  water.  The 
GENEEC  model  is  a  subset  of  the  PRZM/ 
EXAMS  model  that  uses  a  specific  high- 
end  runoff  scenario  for  pesticides. 
GENEEC  incorporates  a  farm  pond 
scenario,  while  PRZM/EXAMS    ' 
incorporate  an  index  reservoir 
environment  in  place  of  the  previous 
pond  scenario.  The  PRZM/EXAMS 
model  includes  a  percent  crop  area 
factor  as  an  adjustment  to  account  for 
the  maximum  percent  crop  coverage 
within  a  watershed  or  drainage  basin. 

None  of  these  models  include 
consideration  of  the  impact  processing 
(mixing,  dilution,  or  treatment)  of  raw 
water  for  distribution  as  drinking  water 
would  likely  have  on  the  removal  of 
pesticides  from  the  source  water.  The 


primary  use  of  these  models  by  the 
Agency  at  this  stage  is  to  provide  a 
coarse  screen  for  sorting  out  pesticides 
for  which  it  is  highly  unlikely  that 
drinking  water  concentrations  would 
ever  exceed  human  health  levels  of 
concern. 

Since  the  models  used  are  considered 
to  be  screening  tools  in  the  risk 
assessment  process,  the  Agency  does 
not  use  estimated  environmental 
concentrations  (EECs)  bom  these 
models  to  quantify  drinking  water 
exposure  and  risk  as  a  %RfD  or  %PAD. 
Instead,  drinking  water  levels  of 
comparison  (DWLOCs)  are  calculated 
and  used  as  a  point  of  comparison 
against  the  model  estimates  of  a 
pesticide's  concentration  in  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food,  and  from 
residential  uses.  Since  DWLOCs  address 
total  aggregate  exposure  to 
methoxyfenozide  they  are  further 
discussed  in  the  aggregate  risk  sections. 

Based  on  the  PRZM/EXAMS  and  SQ- 
GROW  models  the  estimated 
environmental  concentrations  (EECs)  of 
methoxyfenozide  for  acute  exposiu»s 
are  estimated  to  be  290  parts  per  billion 
(ppb)  for  surface  water  and  12  ppb  for 
ground  water.  The  EECs  for  chronic 
exposiu'es  are  estimated  to  be  197  ppb 
for  siuiace  water  and  12  ppb  for  ground 
water. 

3.  From  non-dietary  exposure.  The 
term  "residential  exposure"  is  used  in 
this  docimient  to  refer  to  non- 
occupational, non-dietary  exposure 
(e.g.,  for  lawn  and  garden  pest  control, 
indoor  pest  control,  termiticides,  and 
flea  and  tick  control  on  pets). 

Methoxyfenozide  is  not  registered  for 
use  on  any  sites  that  would  result  in 
residential  exposure. 

4.  Cumulative  exposure  to  substances 
with  a  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 


Agency  consider  "available 
indormation"  concerning  the  cumiUative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
methoxyfenozide  has  a  common 
mechaQism  of  toxicity  with  other 
substances  or  how  to  include  this 
pesticide  in  a  cumulative  risk 
assessment.  Unlike  other  pesticides  for 
which  EPA  has  followed  a  cumulative 
risk  approach  based  on  a  common 
mechanism  of  toxicity, 
methoxyfenozide  does  not  appear  to 
produce  a  toxic  metabolite  produced  by 
other  substances.  For  the  purposes  of 
this  tolerance  action,  therefore,  EPA  has 
not  assumed  that  methoxyfenozide  has 
a  common  mechanism  of  toxicity  with 
other  substances.  For  information 
regarding  EPA's  efforts  to  determine 
which  chemicals  have  a  common 
mechanism  of  toxicity  and  to  evaluate 
the  cumulative  effects  of  such 
chemicals,  see  the  final  rule  for 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26, 1997). 

D.  Safety  Factor  for  Infants  and 
Children 

1.  In  general.  FFDCA»section  408 
provides  that  EPA  shall  apply  an 
additional  tenfold  margin  of  safety  for 
infants  and  children  in  the  case  of 
threshold  effects  to  account  for  prenatal 
and  postnatal  toxicity  and  the 
completeness  of  the  database  on  toxicity 
and  exposure  unless  EPA  determines 
that  a  different  margin  of  safety  will  be 
safe  for  infants  and  children.  Margins  of 
safety  are  incorporated  into  EPA  risk 
assessments  either  directly  through  use 
of  a  margin  of  exposure  (MOE)  analysis 
or  through  using  imcertainty  (safety) 
factors  in  calcidating  a  dose  level  that 
poses  no  appreciable  risk  to  humans. 

2.  Prenatal  and  postnatal  sensitivity. 
The  toxicology  database  for 
methoxyfenozide  included  acceptable 
developmental  toxicity  studies  in  both 
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rats  and  rabbits  as  well  as  a  2- 
generation  reproductive  toxicity  study 
in  rats.  The  data  provided  no  indication 
of  increased  sensitivity  of  rats  or  rabbits 
to  in  utero  and/ or  postnatal  exposure  to 
methoxyfenozide. 

3.  Conclusion.  The  lOX  safety  factor 
for  the  protection  of  infants  and 
children  (as  required  by  FQPA)  has  been 
removed  (i.e.  reduced  to  Ix)  for  the 
following  reasons: 

•  The  toxicology  data  base  for 
methoxyfenozide  is  complete  for 
assessment  of  potential  hazard  to  infants 
and  children. 

•  Based  on  weight-of-the-evidence 
considerations,  the  HIARC  determined 
that  a  developmental  neurotoxicity 
study  in  rats  is  not  required  to  support 
the  registration  of  methoxyfenozide. 

•  In  developmental  toxicity  studies  in 
rats  and  rabbits  (MRE)  44638201, 
44617726),  no  increased  susceptibility 
in  fetuses  as  compared  to  maternal 
animals  was  observed  following  in  utero 
exposures. 

•  In  a  2-generation  reproduction  study 
in  rats  (MRID  44617727),  no  increased 
susceptibility  in  pups  as  compared  to 
adults  was  observed  following  in  utero 
and  post-natal  exposures. 

•  The  exposure  assessments  will  not 
underestimate  the  potential  dietary 
(food  and  drinking  water)  or  non-dietary 
exposures  for  infants  and  children  from 
the  use  of  methoxyfenozide. 

E.  Aggregate  Risks  and  Determination  of 
Safety 

To  estimate  total  aggregate  exposure 
to  a  pesticide  from  food,  drinking  water. 


and  residential  uses,  the  Agency 
calculates  DWLOCs  which  are  used  as  a 
point  of  comparison  against  the  model 
estimates  of  a  pesticide's  concentration 
in  water  (EECs).  DWLOC  values  are  not 
regulatory  standards  for  drinking  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food  and  residential 
uses.  In  calculating  a  DWLOC,  the 
Agency  determines  how  much  of  the 
acceptable  exposure  (i.e.,  the  PAD)  is 
available  for  exposure  through  drinking 
water  [e.g.,  allowable  chronic  water 
exposure  (mg/kg/day)  =  cPAD  -(average 
food  +  residential  exposure)].  This 
allowable  exposing  through  drinking 
water  is  used  to  calculate  a  DWLOC. 

A  DWLOC  will  vary  depending  on  the 
toxic  endpoint,  drinking  water 
consumption,  and  body  weights.  Default 
body  weights  and  consumption  values 
as  used  by  the  EPA  are  used  to  calculate 
DWLOCs:  2L/70  kg  (adult  male).  2L/60 
kg  (adult  female),  and  lL/10  kg  (child). 
Default  body  weights  and  drinking 
water  consumption  values  vary  on  an 
individual  basis.  This  variation  will  be 
taken  into  account  in  more  refined 
screening-level  and  quantitative 
drinking  water  exposure  assessments. 
Different  populations  will  have  different 
DWLOCs.  Generally,  a  DWLOC  is 
calculated  for  each  type  of  risk 
assessment  used:  acute,  short-term, 
intermediate-term,  chronic,  and  cancer. 

When  EECs  for  surfece  water  and 
groundwater  are  less  than  the  calculated 
DWLOCs,  EPA  concludes  with 
reasonable  certainty  that  exposures  to 


the  pesticide  in  drinking  water  (when 
considered  along  with  other  sources  of 
exposure  for  which  EPA  has  reliable 
data)  would  not  result  in  unacceptable 
levels  of  ^gregate  human  health  risk  at 
this  time.  Because  EPA  considers  the 
aggregate  risk  resulting  from  multiple 
exposure  pathways  associated  with  a 
pesticide's  uses,  levels  of  comparison  in 
drinking  water  may  vary  as  those  uses 
change.  If  new  uses  are  added  in  the 
future,  EPA  will  reassess  the  potential 
impacts  of  residues  of  the  pesticide  in 
drinking  water  as  a  part  of  the  aggregate 
risk  assessment  process. 

1.  Acute  risk.  No  appropriate 
toxicological  endpoint  attributable  to  a 
single  (acute)  dietary  exposure  was 
identified.  No  acute  risk  is  expected 
from  exposure  to  methoxyfenozide. 

2.  Chronic  risk.  Using  the  exposure 
assiunptions  described  in  this  unit  for 
chronic  exposure,  EPA  has  concluded 
that  exposiu-e  to  methoxyfenozide  from 
food  will  utilize  18.7%  of  the  cPAD  for 
the  U.S.  population.  24.6%  of  the  cPAD 
for  non-nursing  infants  and  34.3%  of 
the  cPAD  for  children  (1-6  years  old). 
There  are  no  residential  uses  for 
methoxyfenozide  that  result  in  chronic 
residential  exposure  to 
methoxyfenozide.  In  addition,  there  is 
potential  for  chronic  dietary  exposure  to 
methoxjrfenozide  in  drinking  water. 
After  calculating  DWLOCs  and 
comparing  them  to  the  EECs  for  surface 
and  ground  water,  EPA  does  not  expect 
the  aggregate  exposure  to  exceed  100% 
of  the  cPAD,  as  shown  in  the  following 
Table  3: 


Table  3.— DWLOCs  for  Chronic  (Non-Cancer)  Dietary  Exposure 


1 

1 

Population  Subgroup 

Chronic 

PAD  (mg/ 

kg/day) 

Food  Expo- 
sure (mg/kg/ 
day) 

Max.  Water 

Exposure 

(mg/kg/ 

day)i 

SCI-6ROW 
(M9/L) 

geneec 

56-day  avg 

(ng/L) 

DWLOC 

(ng/L)23.4 

U.S.  Population  (total) 

0.10 

0.019 

0.081 

12 

197 

2.800 

Females  13+^ 

0.10 

0.021 

0.079 

12 

2,400 

Infants/Childrens 

0.10 

0.034 

0.066 

12 

197 

660 

Others 

0.10 

0.022 

0.078 

12 

197 

2,700 

^  Maximum  Water  Exposure  (mg/kg/day)  =  Chronic  PAD  (mg/kg/day)  -{Chronic  Food  Exposure  +  Chronic  Residential  Exposure  (mg/kg/day)]. 
Methoxyfenozide  has  no  registered  residential  uses. 

2  DWLOC  (ng/L)  =  [Maximum  water  Exposure  (mg/kg/day)  x  txxjy  wt  (kg)]  +  [(10-'  mg/^g)  x  water  consumed  daily  (L/day)].  ng/L  =  parts  per 
billion. 

3  EPA  default  body  weights  are:  General  U.S.  Population,  70  kg;Males  (13^  years  old),  70  kg;Femates  (13-t-  years  old),  60  kg;  Other  Adult 
Populations,  70  kg;  and.  All  Infants/Children,  10  kg. 

^EPA  default  daily  drinking  rates  are  2  L/day  for  Adults  and  1  L/day  for  Children. 

^Within  each  of  these  subgroups,  the  subpopulation  with  the  highest  (chronic)  food  exposure  was  selected;  namely,  Females  (13+/nursing); 
Children  1-6  yrs;and,  Non-hispanic/non-white/non-black,  respectively. 


3.  Short-term  risk.  Short-term 
aggregate  exposing  takes  into  account 
residential  exposure  plus  chronic 


exposure  to  food  and  water  (considered 
to  be  a  background  exposure  level). 

Methoxyfenozide  is  not  registered  for 
use  on  any  sites  that  would  result  in 


residential  exposure.  Therefore,  the 
aggregate  risk  is  the  sum  of  the  risk  from 
food  and  water,  which  do  not  exceed 
the  Agency's  level  of  concern. 
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4.  Intermediate-term  risk. 
Intermediate-term  aggregate  exposure 
takes  into  account  residential  exposujre 
plus  chronic  exposure  to  food  and  water 
(considered  to  be  a  backgroimd 
exposure  level). 

Methoxyfenozide  is  not  registered  for 
use  on  any  sites  that  would  result  in 
residential  exposure.  Therefore,  the 
aggregate  risk  is  the  sum  of  the  risk  from 
food  and  water,  which  do  not  exceed 
the  Agency's  level  of  concern. 

5.  A^regate  cancer  risk  for  U.S. 
population.  Methoxyfenozide  is 
classified  as  a  "not  likely"  human 
carcinogen.  Therefore,  exposure  to 
methoxyfenozide  is  expected  to  create  at 
most  a  negligible  risk  of  cancer. 

6.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty,  that 
no  harm  will  result  to  the  general 
population,  and  to  infants  and  children 
from  aggregate  exposure  to 
methoxyfenozide  residues. 

rV.  Other  Consideratioiis 

A.  Analytical  Enforcement  Methodology 

1.  Enforcement  methods  for  target 
crops.  Adequate  enforcement  methods 
are  available  for  determination  of 
methoxyfenozide  residues  in  plant 
commodities.  The  similar  meUiods  that 
are  used  vary  depending  on  the  matrices 
involved.  The  enforcement  method  for 
cottonseed  is  TR  34-96-88  (high 
production  liquid  chromatography 
using  ultraviolet  detection  (HPLC/UV); 
MRID  44617821),  which  has  imdergone 
a  successful  petition  method  validation 
(PMV)  trial  conducted  by  EPA 
{D261663).  The  enforcement  method  for 
pome  fruit  (also  proposed  for  globe 
artichoke  and  lychee)  is  TR  34-98-87 
(HPLC/UV;  MRID  44626304).  which  has 
also  undei^one  a  successful  PMV  trial 
conducted  by  EPA  (D261664).  The  other 
proposed  enforcement  methods  are  on: 
com,  TR  34-00-38  (HPLC/UV;  MRID 
45213504);  tree  nuts,  TR  34-00-107 
(HPLC/UV;  MRID  45373503);  stone 
fruit,  TR  34-00-109  (HPLC/UV;  MRID 
45313302);  leafy  and  Brassica  (cole) 
vegetables,  fruiting  vegetables,  grapes 
and  raisins,  TR  34-99-74  (HPLC/UV  or 
MS;  MRID  44873410).  Adequate 
confirmatory  method  validation, 
radiovalidation,  and  independent 
laboratory  validation  (ILV)  data  for  these 
methods  have  been  provided. 

2.  Enforcement  method  for  rotational 
crops.  Method  TR  34-00-41(MRID 
45194701)  is  designated  as  the 
enforcement  method  for  indirect  or 
inadvertent  residues  in  rotational  crops 
(D269986).  The  method  determines 
residues  of  methoxyfenozide  (HPLC/ 
UV)  in  high  moisture  crops;  and 


residues  of  methoxyfenozide  and  its 
metabolites  RH-117.236,  RH-151,055, 
and  RH-152,072  (HPLC/MS)  in  low 
moisture  crops.  Adequate  confirmatory 
method  validation,  radiovalidation,  and 
ILV  data  have  been  submitted.  EPA 
concluded  (D2  74209)  a  PMV  trial  on 
this  method  was  not  needed  because  of 
its  similarity  to  TR  34-98-87. 

3.  Enforcement  methods  for  animal 
commodities.  The  tolerance 
enforcement  method  for  animal 
commodities  (except  poultry)  is  TR  34- 
98-106  (MRID  44626305),  which  has 
imdergone  a  successful  PMV  trial 
conducted  by  EPA  (D261665).  The 
method  determines  residues  of  parent 
methoxyfenozide  (HPLC/UV)  in  fat, 
cream,  milk,  and  muscle;and  residues  of 
methoxyfenozide  and  its  metabolite 
RH-141,518  (HPLC/MS)  in  liver  and 
kidney  (D249438).  A  similar  method,  TR 
34-00-40  (MRID  45213505),  will  be  the 
enforcement  method  for  poidtry 
commodities.  TR  34-00-40  determines 
methoxyfenozide  in  fat  (HPLC/UV)  and 
muscle  (HPLC/MS);and 
methoxyfenozide  and  RH-141,518 
(HPLC/MS)  in  eggs  and  liver  (D269969). 
EPA  concluded  (D2  74209)  a  PMV  trial 
on  this  method  was  not  needed  because 
of  its  similarity  to  TR  34-98-106. 
Adequate  confirmatory  method 
validation,  radiovalidation,  and  ILV 
data  have  been  submitted  for  both 
methods. 

4.  Multiresidue  methods  testing. 
Methoxyfenozide  is  not  recoverable  by 
the  Food  and  Drug  Administration 
multiresidue  method  protocols  of  the 
Pesticide  Analytical  Method,  Volume  I 
P249438).  Test  data  for  metabolites 
RH-141,518,  RH-117,236,  RH-151,055, 
and  RH-152,072  are  also  required,  but 
have  not  been  submitted.  Submission  of 
such  test  data  will  be  made  a  condition 
of  registration. 

These  methods  may  be  requested 
from:  Calvin  Furlow,  PIRIB.  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW,  Washington, 
DC  20460;  telephone  number:  (703) 
305-5229;  e-mail  address: 
furlow.calvin@epa.gov. 

B.  International  Residue  Limits 

There  are  no  Codex  or  Canadian 
MRLs  established  for  residues  of 
methoxyfenozide.  Mexican  MRLs  are 
established  for  residues  of 
methoxyfenozide  in  cottonseed  (0.05 
ppm)  and  maize  (0.01  ppm).  The  U.S. 
tolerances  on  these  commodities  aie2.0 
ppm  and  0.05  ppm,  respectively.  Based 
on  the  current  use  patterns,  the  U.S. 
tolerance  levels  can  not  be  reduced  to 


harmonize  with  the  Mexican  MRLs,  so 
incompatibility  will  exist. 

C.  Conditions 

Submission  of  test  data  showing  the 
recovery  of  metabolites  RH-141,518, 
RH-117,236,  RH-151,055,  and  RH- 
152,072  through  the  multiresidue  test 
protocols  of  PAM,  Vol.  1. 

Submission  of  additional  field 
accumulation  trials  (the  24  reportedly  in 
progress).  In  the  interim  period,  only 
time-limited  tolerances  (5  year)  should 
be  established. 

•  Subriiission  of  the  following 
additional  field  trials,  conducted  per 
their  respective  proposed  use  pattern: 

•  Three  for  spinacn  (one  each  from 
Regions  1,  2,  and  10) 

•  Two  for  celery  (both  from  Region  3, 
preferably  using  Intrepid  2F) 

•  Three  for  mustard  greens  (one  each 
from  Regions  2,3,  and  10) 

•  Two  for  plums  (one  each  from 
Regions  10  and  11) 

Submission  of  the  following 
additional  information  from  the  hen 
feeding  study: 

•  Results  of  analysis  (to  be  conducted) 
of  the  fat  and  meat  (muscle)  samples  for 
residues  of  RH-141,518: 

•  Freezer  storage  stability  data  that 
covers  the  period  of  time  these  poultry 
fat  and  meat  (muscle)  samples  have 
been  maintained  in  storage;and, 

•  Revised  tolerances  and  tolerance 
expression  (to  include  RH  141,518)  for 
these  matrices,  if  warranted. 

V.  Conclusion 

Therefore,  tolerances  are  established 
for  residues  of  the  insecticide 
methoxyfenozide  in  or  on  almond, 
hulls;  artichoke,  globe;  cattle,  fat;  com, 
field,  grain;  com,  field,  forage;  com, 
field,  stover;  com,  oil;  com,  aspirated 
grain  fractions;  com,  sweet  (K  +  CWHR); 
com,  sweet,  forage;  com,  sweet,  stover; 
fruit,  stone,  group  (except  plum,  fresh 
prune);  goat,  fat;  grape:  horse,  fat;  lime, 
Spanish;  longan;  lychee;  milk;  nut,  tree, 
group;  pistachio:  pliun  (fresh  prune); 
poultry,  fat:  poiUfry,  meat:  pulasan: 
raisin;  rambutan;  sheep,  fat:  vegetable, 
fruiting  (except  cucurbits),  group; 
vegetable,  leafy  (except  Brassica),  leafy 
greens  subgroup;  vegetable,  leafy 
(except  Brassica),  leaf  petioles  subgroup: 
vegetable,  leafy,  Brassica  (cole),  head 
and  stem  sub^up;  vegetable,  leafy, 
Brassica  (cole),  greens  subgroup  at  25.0, 
3.0,  0.50,0.05,  15.0,  125.0,  0.20,  2.0, 
0.05,  30.0,  60.0,  3.0,  0.50,  1.0.0.50, 
2.0,2.0,  2.0  0.10. 0.10,0.10.0.30,  0.02, 
0.02,  2.0,  1.5,  2.0.  0.5.  2.0.  30.0,  25.0,  7.0 
and  30.0  part  per  million  (ppm) 
respectively  and  for  the  combined 
residues  of  methoxyfenozide  and  its 
glucuronide  metabolite  in  or  on  cattle, 


59202         Federal  Register / Vol.  67,  No.  183 /Friday,  September  20,  2002 /Rules  and  Regulations 


liver;  cattle,  jneat  byproducts  (except 
liver);  eggs;  goat,  liver;  goat  meat 
byproducts  (except  liver);  horse,  liver; 
horse,  meat  byproducts  (except  liver); 
poultry,  liver;  poultry,  meat  byproducts 
(except  liver);  sheep,  liver;  and  sheep, 
meat  byproducts  (except  liver)  at  0.40, 
0.10,  0.02,  0.40,  0.10,  0.40,  0.10,  0.10, 
0.02,  0.40  and  0.10  part  per  million 
(ppm)  respectively.  These  petitions  also 
requested  that  40  CFR  180.544  be 
amended  by  establishing  time  limited 
tolerances  for  the  indirect  or  inadvertent 
residues  for  methoxyfenozide  in  or  on 
vegetable,  bulb,  group;  vegetable,  root 
and  tuber,  group;  and  vegetable,  root 
and  tuber,  leaves,  group  when  present 
therein  as  a  result  of  the  application  of 
methoxyfenozide  to  growing  crops  at 
0.20,  0.10  and  0.20  part  per  million 
(ppm)  respectively  and  time  limited 
indirect  or  inadvertent  combined 
residues  for  methoxyfenozide  and  its 
metabolites  RH-117,236  free  phenol  of 
methoxyfenozide;  3,5-dimethylbenzoic 
acid  N-tert-butyl-N'-(3-hydroxy-2- 
methylbenzoyl)  hydrazide,  RH-151,055 
glucose  conjugate  of  RH-117,236;  3,5- 
dimethylbenzoicadd  iV-tert-butyl-N- 
[3  (P-D-glucopyranosy  loxy  )-2- 
methylbenzoyll-hydrazide  and  RH- 
152,072  the  malonylglycosyl  conjugate 
of  RH  117,236  in  or  on  animal  feed, 
non-grass  (forage,  fodder,  straw,  hay), 
group;  grain,  cereal,  forage,  fodder,  and 
straw,  group;  grass,  forage,  fodder,  and 
hay,  group;  herbs  and  spices,  group; 
vegetable,  legume,  group;  and  vegetable, 
legimie,  foliage,  group  when  present 
therein  as  a  result  of  the  application  of 
methoxyfenozide  to  growing  crops  at 
10.0,  10.0,  10.0,  10.0,  0.10  and  10.0  part 
per  million  (ppm)  respectively. 

VI.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996,  EPA  will 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  from  the  requirement  of  a 
tolerance  issued  by  EPA  under  new 
section  408(d),  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 


A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  ID  number 
OPP-2002-0219  in  the  subject  line  on 
the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  November  19,  2002. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900C), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460.  You  may  also  deliver  your 
written  request  to  the  Office  of  the 
Hearing  Clerk  in  Rm.  104,  Crystal  Mall 
#2,  1921  Jefferson  Davis  Hwy., 
Arlington,  VA.  The  Office  of  the  Hearing 
Clerk  is  open  fit)m  8  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  telephone  niunber  for  the 
Office  of  the  Hearing  Clerk  is  (703)  603- 
0061. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  piupose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 


James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  HoUins,  Information  Resoiux;es 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  VI.A.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.2.  Mail  your 
copies,  identified  by  docket  ID  number 
OPP-2002-0219,  to:  Public  Information 
and  Records  Integrity  Branch, 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460.  In  person  or  by 
courier,  bring  a  copy  to  the  location  of 
the  PIRIB  described  in  Unit  I.B.2.  You 
may  also  send  an  electronic  copy  of 
your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 
ASCn  file  format.  Do  not  include  any 
CBI  in  your  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  your 
request  at  many  Federal  Depository 
Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary ;and  resolution  of  the  factual. 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Vn.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  a  tolerance 
under  FFDCA  section  408(d)  in 
response  to  a  petition  submitted  to  the 
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Agency.  The  Office  of  Management  and 
Budget  (0MB)  has  exempted  these  types 
of  actions  bom  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4, 1993).  Because  this  rule  has 
been  exempted  from  review  under 
Executive  Order  12866  due  to  its  lack  of 
significance,  this  rule  is  not  subject  to 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  (66  FR  28355,  May 
22,  2001).  This  final  rule  does  not 
contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq..  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  imder 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104—4).  Nor  does  it  require  any 
special  considerations  under  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994);  or  OMB  review  or  any  Agency 
action  under  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks(62  FR  19885.  April  23. 1997).  This 
action  does  not  involve  any  technical 
standards  that  would  require  Agency 
consideration  of  voluntary  consensus 
standards  piirsuant  to  section  12(d)  of 
the  National  Technology  Transfer  and 
Advancement  Act  of  1995  (NTTAA). 
Public  Law  104-113,  section  12(d)  (15 
U.S.C.  272  note).  Since  tolerances  and 
exemptions  that  are  established  on  the 
basis  of  a  petition  under  FFDCA  section 
408(d),  such  as  the  tolerance  in  this 
final  rule,  do  not  require  the  issuance  of 
a  proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.]  do  not  apply.  In 
addition,  the  Agency  has  determined 
that  this  action  will  not  have  a 
substantial  direct  effect  on  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accoimtable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regiilatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States. 


on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n)(4). 
For  these  same  reasons,  the  Agency  has 
determined  that  this  rule  does  not  have 
any  "tribal  implications"  as  described 
in  Executive  Order  13175,  entitled 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (65  FR 
67249,  November  6,  2000).  Executive 
Order  13175,  requires  EPA  to  develop 
an  accoimtable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
Govenmient  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
llius.  Executive  Order  13175  does  not 
apply  to  this  rule. 

vm.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
nile  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subfects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure. 


Agricultural  commodities,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  September  16,  2002. 
Peter  CauUdns, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  1  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346(a)  and 
371. 

2.  Section  180.544  is  revised  to  read 
as  follows: 

1180.544    Methoxyfenozkte.tolerancM  tor 
residues. 

(a)  General.  (1)  Tolerances  are 
established  for  residues  of  the 
insecticide  methoxyfenozide  per  se; 
benzoic  acid,  3-me&oxy-2-methyl-,  2- 
(3,5-dimethylbenzoyl)-2-(l,l- 
dimethylethyl)  hydrazide  in  or  on  the 
following  food  commodities: 


Commodrty 


Almond,  hulls 

Apple,  wet  pomace 

Artichoke,  globe 

Brassica,  head  and  stem,  sub- 
group   

Brassica.  leafy  greens,  sub- 
group  

Cattle,  fat  _ 

Cattle,  meat 

Com,  field,  forage 

Com,  field,  grain  

Com,  field.  re(ir>ed  oil 

Com,  field,  stover  

Com,  sweet,  forage 

Com,  sweet,  kemal  plus  cob 
with  husks  removed 

Com,  sweet,  stover  

Cotton,  gin  byptxxlucts  

Cotton,  undelinted  seed  

Fruit,  pome,  group  

Fruit,  stone,  group,  except 
fresh  prune  plum 

Goat,  fat 

Goat,  meat 

Grain,  aspirated  fractions  

Grape  

Grape,  raisin 

Hog,  fat 

Hog,  meat 

Horse,  fat 

Horse,  meat 

Leaf  petioles  sutigroup* 

Leafy  greens  subgroup 

Longan  

Lychee  

Milk  

Nut,  tree,  group  

Pistachio  

Plum,  prune,  fresh 

Poultry,  fat  

Poultry,  meal  


Parts  per 
miMon 


25 
7.0 
34) 

7.0 

30 
0.50 
0.02 

15 

0.05 

0.20 

125 

30 

0.05 
60 
35 
ZO 
1.5 

3.0 

0.50 

0.02 

^0 

1J0 

^JS 

0.1 

0.02 

0.50 

0.02 

25 

30 

ZO 

2.0 

0.10 

0.10 

0.10 

0.30 

0.02 

0.02 
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Commodity 


Pulasan t 

Rambutan  1....... 

Sheep,  fat  „ ; 

Sheep,  meat  ! 

Spanish  lime  

Vegetable,  fruiting,  group 


Parts  per 
million 


hydrazino]carbonyl-2-methylphenyl- 
the  following  commodities: 


in 


2.0 
2.0 
0.50 
0.02 
2.0 
2.0 


Commodity 


(2)  For  combined  residues  of  the 
insecticide  methoxyfenozide;  benzoic 
acid,  3-methoxy-2-methyl-,  2-(3,5- 
dimethylbenzoyl)-2-(l,l-dimethylethyl) 
hydrazide  and  its  glucuronide 
metabolite  RH-141,518;  P-D- 
Glucopyraninonic  acid,  3-[2-(l,l- 
dimethyIethyl)-2-(3,5-dimethylbenzoyl)- 


Cattle,  liver 

Cattle,  meat  byproducts,  except 
liver 

Egg 

Goat,  liver  

Goat,  meat  byproducts,  except 

liver 

Hog,  liver  

Hog,  meat  byproducts,  except 

liver 

Horse,  liver 

Horse,  meat  byproducts,  except 

liver 


Parts  per 
million 


0.40 

0.10 
0.02 
0.40 

0.10 
0.1 

0.02 
0.40 

0.10 


Commodity 

Parts  per 
million 

Poultry,  liver 

Poultry,  meat  byproducts,  ex- 
cept liver 

0.10 
0.02 

Sheep,  liver 

Sheep,  meat  byproducts,  ex- 
cept liver 

0.40 
0.10 

(b)  Section  18  emergency  exemptions. 
Time-limited  tolerances  are  established 
for  the  residues  of  the  insecticide 
methoxyfenozide  in  connection  with  the 
use  of  the  pesticide  under  section  18 
emergency  exemption  granted  by  EPA. 
The  tolerances  will  expire  on  the  dates 
specified  in  the  following  tables. 


Commodity 


Expiration/revoca- 
tion date 


Com,  field,  forage  ....; 

Com,  field,  grain  1 

Com,  field,  stover  ....|..:. 

Com,  oil 

Soybean,  aspirated  grain  fractions 

Soyl)ean,  forage  | 

Soyt)ean,  hay 

Soytjean,  refined  oil 

Soybean,  seed 


12/31/03 
12/31/03 
12/31/03 
12/31/03 
12/31/03 
12/31/03 
12/31/03 
12/31/03 
12/31/03 


(c)  Tolerances  with  regional 
registrations.  (Reserved) 

(d)  Indirect  or  inadvertent  residues. 
(1)  Tolerances  are  established  for  the 
indirect  or  inadvertent  residues  of  the 


insecticide  methoxyfenozide  per  se; 
benzoic  acid,  3-methoxy-2-methyl-,  2- 
(3,5-dimethylbenzoyl)-2-(l,l- 
dimethylethyl)  hydrazide  in  or  on  the 
following  raw  agricultural  commodities, 


when  present  therein  as  a  result  of  the 
application  of  methoxyfenozide  to 
growing  crops  as  listed  in  paragraph  (a) 
of  this  section: 


Commodity 


Expiration/Rev- 
ocation Date 


Vegetable,  bulb,  group  

Vegetable,  root  and  tuber,  group  

Vegetable,  leaves  of  root  and  tuber,  group 


09/30/07 
09/30/07 
09/30/07 


(2)Tolerances  are  established  for  the 
indirect  or  inadvertent  combined 
residues  of  methoxyfenozide;  benzoic 
acid,  3-methoxy-2-methyl-,  2-(3,5- 
dimethy  Ibenzoy  l)-2  -( 1 , 1  -dimethy  lethy  1) 
hydrazide  and  its  metabolites  RH- 
117,236  free  phenol  of 


methoxyfenozide;  3,5-dimethylbenzoic 
acid  N-tert-butyl-jV-(3-hydroxy-2- 
methy Ibenzoy  1)  hydrazide,  RH-151,055 
glucose  conjugate  of  RH-117,236;  3,5- 
dimethyl  benzoic  acid  AT-tert-butyl-AT-fS 
(P-D-glucopyranosyloxy)-2- 
methylbenzoylj-hydrazide  and  RH- 


152,072  the  malonylglycosyl  conjugate 
of  RH  117,236  in  or  on  the  following 
raw  agricultural  commodities,  when 
present  therein  as  a  result  of  the 
application  of  methoxyfenozide  to 
growing  crops  as  listed  in  paragraph  (a) 
of  this  section: 


Commodity 


Parts  per 

Expiration/Rev- 

million 

ocation  Date 

10.0 

09/30/07 

10.0 

09/30/07 

10.0 

09/30/07 

10.0 

09/30A)7 

0.10 

09/30A)7 

10.0 

09/3(V07 

Animal  feed,  non-grass,  group  

Grain,  cereal,  forage,  fodder  and  straw,  group 

Grass,  forage,  fodder,  and  hay,  group 

Herb  and  spice,  group 

Vegetable,  legume,  group  

Vegetable,  foliage  of  legume,  group  
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(FR  Doc.  02-23996  Filed  9-19-02;8:45  ami 
BILLING  CODE  6560-SO-S 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart64 

[CC  Docket  Nos.  96-115, 96-149;  FCC  02- 
214] 

Implementation  of  the 
Telecommunications  Act  of  1996: 
Telecommunications  Carriers'  Use  of 
Customer  Proprietary  Network 
Information  and  Ottter  Customer 
Information;  Implementation  of  the 
Non-Accounting  Safeguards  of 
Sections  271  and  272  of  the 
Connumlcations  Act  of  1934,  as 
Amended 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  This  document  adopts  rules 
to  implement  section  222  of  the 
Communications  Act  of  1934  (as 
amended  by  the  Telecommunications 
Act  of  1996),  which  governs  carriers' 
use  and  disclosure  of  customer 
proprietary  network  information  (CPNI). 
This  document  affirms  the  continued 
use  of  the  total  service  approach  to 
define  what  carriers  may  do  under 
section  222(c)(1)  without  notice  to 
customers,  and  allows  a  carrier  to 
choose  whether  to  use  an  opt-out  or  opt- 
in  approval  method  for  obtaining 
customer  approval  for  a  carrier  to  use  its 
customer's  individually  identifiable 
CPNI  for  the  purpose  of  marketing 
communications-related  services  to  that 
customer.  Specifically,  this  document 
allows  the  use  of  CPNI  by  carriers  or 
disclosure  to  their  affiliated  entities 
providing  communications-related 
services,  as  well  as  third-party  agents 
and  joint  venture  partners  providing 
communications-related  services,  only 
after  a  carrier  receives  a  customer's 
knowing  consent  in  the  form  of  notice 
and  "opt-out"  approval.  This  document 
also  permits  disclosvire  of  CPNI  to 
unrelated  third  parties  or  to  carrier 
affiliates  that  do  not  provide 
commimications-related  services 
requires  express  customer  consent, 
described  as  "opt-in"  approval.  This 
document  also  further  refines  the  rules 
governing  the  process  by  which  carriers" 
provide  notification  to  customers  of 
their  CPNI  rights.  Specifically,  it 
clarifies  the  form,  content  and  frequency 
of  carrier  notices.  Additionally,  this 
document  affirms  the  Federal 
Communications  Commission's 
conclusion  that  customers'  preferred 


carrier  (PC)  freeze  information 
constitutes  CPNI  and  thereby  warrants 
privacy  protection  pursuant  to  section 
222,  and  announces  the  Commission's 
decision  to  forbear  from  imposing  the 
express  consent  requirements 
announced  in  this  document  with 
respect  to  PC-freezes.  This  document 
also  reaffirms  existing  Commission  rules 
addressing  winback  and  retention 
marketing,  and  declines  to  adopt  further 
rules  regarding  a  carrier's  denial  of  CPNI 
to  another  carrier  with  customer 
authorization. 

DATES:  Effective  October  21,  2002, 
except  §§  64.2007,  64.2008,  and 
64.2009,  which  contain  information 
collection  requirements  that  are  not 
efi'ective  imtil  approved  by  the  Office  of 
Management  and  Budget.  The  Federal 
Communications  Commission  will 
publish  a  document  in  the  Federal 
Register  announcing  the  effective  date 
of  these  rules. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marcy  Greene,  Attomey-AdVisor, 
Competition  Policy  Division,  Wireline 
Competition  Bureau,  at  (202)  418-2410, 
or  via  the  Internet  at  mgreene@fcc.gov. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Third 
Report  and  Order  in  CC  Docket  Nos.  96- 
115  and  96-149,  adopted  July  16,  2002. 
and  released  July  25,  2002.  The 
complete  text  of  this  Report  and  Order 
is  available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Information  Center, 
Portals  n,  445  12th  Street,  SW.,  Room 
CY-A257,  Washington,  DC.  20554.  This 
document  may  also  be  purchased  from 
the  Commission's  duplicating 
contractor,  Qualex  International,  Portals 
II,  445  12th  Street,  SW.,  Room  CY-A257. 
Washington,  DC  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
via  e-mail  at  qualexint@aoI.com.  It  is 
also  available  on  the  Commission's  Web 
site  at  http://www.fcc.gov. 

Synopsis  of  the  Report  and  Order 

1.  The  Commission  resolves  in  this 
Order  several  issues  in  connection  with 
carriers'  use  of  customer  proprietary 
network  information  ("CPNI")  pursuant 
to  section  222  of  the 
Telecommunications  Act  of  1996. 
Through  section  222,  Congress 
recognized  both  that 
telecommunications  carriers  are  in  a 
unique  position  to  collect  sensitive 
personal  information  and  that  customers 
maintain  an  important  privacy  interest 
in  protecting  this  information  frt)m 
disclosure  and  dissemination.  The  rules 
adopted  by  the  Commission  focus  on 
the  nature  of  the  customer  approval 


needed  before  a  carrier  can  use,  disclose 
or  permit  access  to  CPNI. 

2.  Background.  This  proceeding  was 
initiated  in  1996  to  implement  section 
222  of  the  Communications  Act  of  1934 
(as  amended),  which  governs  carriers' 
use  and  disclosure  of  CPNI.  On 
February  26, 1998,  the  Commission 
adopted  regulations  implementing 
section  222  in  its  CPNI  Order.  [63  FR 
20236.  April  24. 1998].  In  particular,  it 
concluded  that  section  222(c)(1)  of  the 
Act  allows  a  carrier  to  use  a  customer's 
CPNI.  derived  from  the  complete  service 
subscribed  to  from  that  carrier,  for 
marketing  purposes  within  the  existing 
service  relationship.  This  is  known  as 
the  "total  service  approach."  The 
Commission  also  concluded  that 
carriers  must  notify  the  customer  of  the 
customer's  rights  under  section  222  and 
then  obtain  express  written,  oral  or 
electronic  customer  approval — a  "notice 
and  opt-in"  approach — ^before  a  carrier 
may  use  CPNI  to  market  services  outside 
the  customer's  existing  service 
relationship  with  that  carrier.  On 
September  3, 1999,  the  Commission 
released  an  Order  on  Reconsideration 
[64  FR  53242,  Oct.  1. 1999]  that  affirmed 
the  opt-in  approach,  but  streamlined  the 
CPNI  rules  so  that  carriers  could  use 
CPNI  to  market  customer  premises 
equipment  and  information  services 
without  customer  approval,  and 
lessened  carriers'  CPNI  record-keeping 
responsibilities.  It  also  eliminated 
restrictions  on  a  carrier's  ability  to  use 
CPNI  to  regain  customers  that  switched 
to  another  carrier,  known  as 
"winbacks." 

3.  After  the  Commission  adopted  the 
Order  on  Reconsideration,  but  prior  to 
its  release,  the  Court  of  Appeals  for  the 
Tenth  Circuit  vacated  portions  of  the 
1998  CPNI  Order.  The  court  found  that 
the  Commission  did  not  show  that  the 
opt-in  form  of  consent  protected  privacy 
and  promoted  competition  in  a  manner 
consistent  with  the  First  Amendment  of 
the  U.S.  Constitution. 

4.  In  an  October  6,  2000  Order,  AT&T 
V.  Bell  Atlantic  (denying  a  complaint  by 
AT&T  regarding  the  manner  in  which 
Bell  Atlantic  markets  the  services  of  its 
long  distance  affiliate  to  its  local 
exchange  customers),  the  Commission 
interpreted  the  Tenth  Circuit's  vacatur 
as  applying  only  to  the  discrete  issue 
that  was  before  the  court.  On  September 
7,  2001,  the  Commission  released  a 
Clarification  Order  and  Second  Further 
Notice  of  Proposed  Rulemaking  [66  FR 
50140,  Oct.  2,  2001]  that  determined 
that  all  CPNI  rules  except  those  relating 
to  opt-in  remained  in  efiect,  and  that 
carriers  may  choose  to  obtain  customer 
approval  by  means  of  an  opt-out 
approach  until  the  Commission  adopted 
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final  rules.  This  Order  sought  comment 
on  adopting  either  an  opt-in  or  opt-out 
approach. 

5.  On  July  16,  2002,  the  Commission 
adopted  a  Third  Report  and  Order  that 
allows  a  carrier  to  dioose  whether  to 
use  an  opt-out  or  opt-in  approval 
method  for  obtaining  customer  approval 
for  a  carrier  to  use  its  customer's 
individually  identifiable  CPNI  for  the 
purpose  of  marketing  communications- 
related  services  to  that  customer.  The 
Order  allows  a  carrier — subject  to  opt- 
out  or  opt-in  approval — to  disclose  its 
customer's  individually  identifiable 
CPNI,  for  the  purpose  of  marketing 

-communications-related  services  to  that 
customer,  to  (i)  Its  agents,  (ii)  its 
affiliates  that  provide  commimications- 
related  services,  and  (iii)  its  joint 
venture  partners  and  independent 
contractors.  Carriers  must  obtain  opt-in 
customer  approval  for  all  other  uses  and 
disclosures  of  CPNI  to  which  other 
exceptions  do  not  apply. 

6.  Discussion.  This  document  allows 
carriers  to  choose  the  method(s)  by 
which  consumers  may  express  their  opt- 
out  or  opt-in  choices.  However,  carriers 
are  required  to  make  available  to  all 
customers  a  method  to  opt-out  that  is  of 
no  cost  to  the  customer  and  that  is 
available  24  hours  a  day,  seven  days  a 
week.  This  dociunent  confirms  the 
previous  determination  that  preferred 
carrier  freezes  (PC  freezes)  fit  within  the 
statutory  definition  of  CPNI,  and 
forbears  from  imposing  the  affirmative 
approval  requirements  in  the  CPNI  rules 
so  that  preferred  carrier  freeze 
information  can  be  disclosed  among 
carriers. 

Final  Paperwork  Reduction  Act 
Analysis 

7.  This  Order  contains  new  and 
modified  information  collections  subject 
to  the  Paperwork  Reduction  Act  of  1995 
(PRA),  Pubhc  Law  104-13.  It  will  be 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  review  under 
Section  3507(d)  of  the  PRA.  OMB,  the 
general  public,  and  other  Federal 
agencies  are  invited  to  comment  on  the 
new  or  modified  information 
collection(s)  contained  in  this 
proceeding.  Implementation  of  these 
new  or  modified  reporting  and/or 
recordkeeping  requirements  will  be 
subject  to  approval  by  the  OMB,  as 
prescribed  by  the  Act,  and  will  go  into 
effect  upon  announcement  in  the 
Federal  Register  of  OMB  approval. 

Final  Regulatory  Flexibility  Analysis 

8.  As  required  by  the  Regulatory 
Flexibility  Act,  as  amended,  (RFA),  an 
Initial  Regulatory  Flexibility  Analysis 
(IRFA)  was  incorporated  in  the 


Clarification  Order  and  Second  Further 
Notice  of  Proposed  Rulemaking  issued 
in  CC  Docket  No.  96-115  and  CC  Docket 
No.  96-149.  The  Commission  sought 
written  public  comment  on  the 
proposals  in  the  Second  FNPRM, 
including  comment  on  the  IRFA.  This 
present  Final  Regulatory  Flexibility 
Analysis  (FRFA)  conforms  to  the  RFA. 

Need  for,  and  Objectives  of,  the  Third 
Report  and  Order 

9.  The  initial  need  for  the  proceeding 
of  which  this  Report  and  Order  is  a  part 
is  that  on  May  17, 1996,  the 
Commission  initiated  a  rulemaking  in 
response  to  requests  for  guidance  from 
the  telecommunications  industry 
regarding  the  obligations  of 
telecommunications  carriers  under 
section  222  of  the  Act  and  related 
issues.  The  Commission  released  the 
CPNI  Order  on  February  26. 1998,  in 
which  it  addressed  the  scope  and 
meaning  of  section  222  and 
promulgated  implementing  regulations. 
On  August  18, 1999,  the  Tenth  Circuit 
issued  an  opinion  vacating  a  portion  of 
the  CPNI  Order  in  U  S  WEST  v.  FCC. 
That  left  the  Commission  with  a  need  to 
clarify  the  CPNI  rules  and  their  future 
operation.  The  Commission  does  so 
herein. 

10.  On  August  28,  2001,  the 
Conmiission  adopted  an  order  (CPNI 
Clarification  Order)  clarifying  the  status 
of  its  CPNI  rules  in  light  of  the  Tenth 
Circuit  order  and  issuing  a  Further 
Notice  of  Proposed  Rulemaking 
(Clarification  Order  Further  NPRM). 
Specifically,  the  Commission  sought 
comment  on  (1)  Its  interpretation  of  the 
scope  of  the  Tenth  Circuit  order;  (2) 
what  type  of  approval  (opt-in  or  opt-out) 
would  best  serve  the  government's  goals 
while  respecting  constitutional  limits; 

(3)  ways  in  which  consumers  can 
consent  to  a  carrier's  use  of  their  CPNI; 

(4)  what  methods  of  approval  would 
serve  the  governmental  interests  at  issue 
and  afford  informed  consent,  while  also 
satisfying  the  First  Amendment's 
requirement  that  any  restrictions  on 
speech  be  narrowly  tailored;  (5)  the 
interests  and  policies  underlying  section 
222  that  are  relevant  to  formulating  an 
approval  requirement,  including  an 
analysis  of  the  privacy  interests  that  are 
at  issue,  and  on  the  extent  to  which  it 
should  tafce  competitive  concerns  into 
account;  (6)  the  likely  difference  in 
competitive  harms  under  opt-in  and 
opt-out  approvals;  and  (7)  whether 
adoption  of  an  opt-out  mechanism  is 
consistent  with  the  rationale  for  the 
total  service  approach  set  forth  in  the 
CPNI  Order,  hi  addition,  the 
Commission  sought  comment  on 
whether  its  consent  mechanism  would 


affect  its  previous  findings  on  the 
interplay  between  sections  222  and  272. 

11.  In  this  Order,  the  Commission 
reaches  the  objective  of  resolving 
several  issues  in  connection  with 
carriers'  use  of  customer  proprietary 
network  information  pursuant  to  section 
222  of  the  Telecommunications  Act  of 
1996.  In  formulating  the  required 
approval  mechanism  described  below, 
we  carefully  balance  carriers'  First 
Amendment  rights  and  consumers' 
privacy  interests  so  as  to  permit  carriers 
flexibilify  in  their  commimications  with 
their  customers  while  providing  the 
level  of  protection  to  consumers' 
privacy  interests  that  Congress 
envisioned  under  section  222. 

12.  More  specifically.  The 
Commission  adopts  an  approach  that 
comports  with  the  decision  of  the 
United  States  Court  of  Appeals  for  the 
Tenth  Circuit  vacating  the 
Commission's  requirement  that  carriers 
obtain  express  customer  consent  for  all 
sharing  between  a  carrier  and  its 
affiliates,  as  well  as  unaffiliated  entities. 
The  Commission  adopts  today  an 
approach  that  is  derived  from  a  careful 
balancing  of  harms,  benefits,  and 
governmental  interests.  First,  use  of 
CPNI  by  carriers  or  disclosure  to  their 
affiliated  entities  providing 
communications-related  services,  as 
well  as  third-party  agents  and  joint 
venture  partners  providing 
communications-related  services, 
requires  a  customer's  knowing  consent 
in  the  form  of  notice  and  "opt-out" 
approval.  Second,  disclosure  of  CPNI  to 
unrelated  third  parties  or  to  carrier 
affiliates  that  do  not  provide 
communications-related  services 
requires  express  customer  consent, 
described  as  "opt-in"  approval.  Finally, 
the  Commission  reaffirms  its  "total 
services  approach,"  which  permits  the 
carrier  to  use  CPNI  to  market  new 
product  offerings  within  the  carrier- 
customer  service  relationship,  on  the 
basis  of  the  customer's  implied  consent. 

13.  In  this  Order,  the  Commission  also 
further  refines  the  rules  governing  the 
process  by  which  carriers  provide 
notification  to  customers  of  thefr  CPNI 
rights.  Specifically,  clarifying  the  form, 
content  and  frequency  of  carrier  notices. 
In  addition,  although  the  Commission 
decline  to  reconsider  its  conclusion  that 
customers'  preferred  carrier  (PC)  freeze 
information  constitutes  CPNI  and 
thereby  continue  to  accord  it  privacy 
protection  pursuant  to  section  222,  the 
Commission  chooses  to  forbear  from 
imposing  the  express  consent 
requirements  annoimced  in  this  Order 
with  respect  to  PC-freezes.  Through  its 
limited  exercise  of  forbearance,  the 
Commission  balances  customers' 
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privacy  concerns  with  carriers' 
meaningful  commercial  interests, 
resulting  in  PC-freeze  information  being 
made  more  readily  available  among 
competing  carriers,  consistent  with  the 
public  interest.  The  Commission  also 
affirms  its  previous  determination  that 
the  word  "information"  in  section  272 
does  not  include  CPNI,  which  is 
governed  instead  by  section  222  of  the 
Act. 

14.  Finally,  the  Commission 
accompanies  this  Order  with  a  Further 
Notice  of  Proposed  Rulemaking 
("Further  NPRM")  to  refresh  the  record 
on  two  issues  raised  in  the  CPNI  Order 
Further  NPRh4:  foreign  storage  of  and 
access  to  domestic  CPNI,  and  CPNI 
safeguards  and  enforcement 
mechanisms.  The  Commission 
additionally  requests  comment  on  what, 
if  any,  appropriate  regulations  should 
govern  the  CPNI  held  by  carriers  that  go 
out  of  business,  sell  all  or  part  of  their 
customer  base,  or  seek  baidouptcy 
protection. 

Summary  of  Significant  Issues  Raised 
by  Public  Comments  in  Response  to  the 
IRFA 

15.  One  party,  the  Organization  for 
the  Promotion  and  Advancement  of     • 
Small  Telecommunications  Companies 
("OPASTCO"),  commented  specifically 
in  response  to  the  IRFA.  OPASTCO 
argues  that  the  KFA  was  "deficient"  for 
two  reasons.  First,  OPASTCO  notes  that 
the  IRFA  "reverts  to  language  which 
incorrectly  suggests  that  small  ILECs  are 
not  "small  entities"  imder  the 
Regulatory  Flexibility  Act."  Further, 
OPASTCO  takes  issue  with  the  IRFA's 
determination  that  whatever  consent 
rules  are  ultimately  adopted  will  be 
applicable  to  all  carriers.  OPTASCO 
argues  that  "the  Commission  has  not 
considered  any  alternatives,  contrary  to 
the  requirements  of  5  U.S.C.  603(c)." 

16.  "The  Commission  confirms 
OPASTCO's  assumption  that  the 
Clarification  Order's  IRFA  did  contain  a 
clerical  error  regarding  the  classification 
of  small  ILECs.  Accordingly,  we  affirm 
that  Commission  practice  is  to  discuss 
small  ILECs  as  "small  entities"  within 
our  IRFAs,  under  the  RFA.  However,  we 
note  that  no  party  was  prejudiced  or 
harmed  by  this  error  because  the  IRFA 
put  potentially  affected  entities  on 
notice  by  affirmatively  stating  that  the 
Commission  was  "consider[ing]  small 

■  ILECs  within  this  analysis  and  us[ing] 
the  term  "small  LECs"  to  refer  to  any 
ILECs  that  arguably  might  be  defined  by 
SBA  as  "small  business  concerns. " 
Hence,  the  clerical  error  was  cured  in 
the  very  document  in  which  it  was 
alleged  to  be  present. 


17.  OPASTCO's  concern,  therefore, 
that  "if  the  rulemaking  body  itself  has 
no  preconceived  idea  of  what  the  final 
rules  might  be,  there  is  no  way  it  can 
make  the  prejudgment  that  its  final  rules 
will  be  appropriate  for  all  entities," 
takes  a  statement  from  the  IRFA  out  of 
context.  Furthermore,  OPASTCO's 
contention  inaccurately  describes  the 
Commission's  decision-making  process 
and  outcome  in  this  proceeding. 

18.  First,  although  the  Clarification 
Order  did  not  propose  specific  consent 
requirements,  the  Clarification  Order 
did  "seek  comment  on  ways  in  which 
carriers  can  obtain  their  customers' 
consent  and  the  extent  to  which  an  opt- 
in  or  opt-out  approach  would  satisfy 
both  sections  222  and  the  Tenth 
Circuit's  concerns  that  any  restrictions 
on  speech  be  no  more  than  necessary  to 
serve  the  asserted  state  interests." 
Accordingly,  although  specific  consent 
rules  were  not  proposed,  the  only  two 
potential  types  of  consent  (opt-in  and 
opt-out)  were  explicitly  mentioned  and 
offered  to  interested  parties  for 
consideration  and  comment.  In  an 
instance  such  as  this,  where  the 
Commission  has  previously  considered 
what  type  of  consent  to  require,  and 
where  the  Order  in  question  mentions 
the  only  two  potential  options  for 
obtaining  consent,  it  is  unreasonable  to 
claim  that  the  Commission  or  any 
interested  party  had  and  has  no  idea 
what  the  final  rules  might  be. -Clearly, 
the  Commission  knew  and  adequately 
advised  interested  parties  that  the  final 
rules  would  involve  opt-in  approval, 
opt-out  approval,  or  some  combination 
of  the  two.  In  fact,  every  commenter, 
including  OPASTCO,  focused 
extensively  on  whether  the  Commission 
should  adopt  opt-in  or  opt-out  consent 
requirements.  The  Commission  also 
notes  that  the  IRFA  went  on  to  state  that 
"[w]e  have,  however,  taken  the  limited 
resources  of  small  entities  into  account 
in  promulgating  certain  existing  CPNI 
rules,  and  intend  to  do  so  again  in 
addressing  the  customer  consent 
requirements."  The  omission  of  ILECs. 
whether  or  not  evidence  of  Commission 
oversight,  is  rendered  moot  by  its 
inclusion  of  this  statement. 

19.  Furthermore,  the  previously 
adopted  opt-in  approval  rules  were 
subject  to,  and  complied  with,  the 
requirements  of  the  RFA.  Accordingly, 
the  Commission  has  previously 
imdertaken  an  analysis  of  opt-in  and 
potential  alternatives  with  respect  to 
small  carriers.  Although  such  analysis 
does  not  supplant  the  analysis  that  the 
Commission  must  perform  in  this  Order 
and  in  this  FRFA,  it  provides 
meaningful  guidance.  In  previous  CPNI 
Orders,  the  Commission  has  received 


comment  from  several  parties  on  the 
impact  of  proposed  rules  on  small 
carriers.  After  extensive  analysis,  the 
Commission  found  that  "[ajfter 
consideration  of  possible  alternatives, 
we  have  concluded  that  our.  rules 
should  apply  equally  to  all  carriers." 
Thus  any  argument  that  the  Commission 
ever  neglected  the  interests  of  small 
carriers  is  thereby  rendered  invalid.  The 
Commission's  reasoning  remains  valid 
today.  The  Commission  stated:  "we  are 
unpersuaded  that  customers  of  small 
businesses  have  less  meaningful  privacy 
interests  in  their  CPNI."  Additionally, 
the  weight  added  by  Congressional 
intent  is  critical  in  this  context  and 
deserves  comment.  In  drafting  section 
222,  Congress  determined  that  CPNI 
protections  should  apply  to  consumers 
of  "[e]very  telecommunications  carrier." 
Finally,  the  Commission  notes  that  the 
rules  it  adopts  today  are  less 
burdensome  on  all  carriers,  including 
small  carriers,  than  the  Commission's 
original  opt-in  rules. 

Description  and  Estimate  of  the  Number 
of  Small  Entities  to  Which  Rules  Will 
Apply 

20.  The  RFA  directs  agencies  to   . 
provide  a  description  of  and,  where 
feasible,  an  estimate  of  the  number  of 
small  entities  that  will  be  affected  by  the 
proposed  rules,  if  adopted.  The  RFA 
generally  defines  the  term  "small 
entity"  as  having  the  same  meaning  as 
the  terms  "small  business,"  "small 
organization."  and  "small  governmental 
jurisdiction."  In  addition,  the  term 
"small  business"  has  the  same  meaning 
as  the  term  "small  business  concern" 
under  the  Small  Business  Act.  A  "small 
business  concern"  is  one  that:  (1)  Is 
independently  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation: 
and  (3)  satisfies  any  additional  criteria 
established  by  the  Small  Business 
Administration  (SBA). 

21.  The  most  reliable  source  of 
information  regarding  the  total  numbers 
of  certain  common  carrier  and  related 
providers  nationwide  appears  to  be  data 
the  Commission  publishes  armually  in 
its  Telecommunications  Provider 
Locator  report,  derived  from  filings 
made  in  connection  with  the 
Telecommunications  Relay  Service    , 
(TRS).  According  to  data  in  the  most 
recent  report,  there  are  5,679  interstate 
service  providers.  These  providers 
include,  inter  alia,  local  exchange 
carriers,  wireline  carriers  and  service 
providers,  interexchange  carriers, 
competitive  access  providers,  operator 
service  providers,  pay  telephone 
operators,  providers  of  telephone 
service,  providers  of  telephone 
exchange  service,  and  resellers. 


59208         Federal  Register /Vol.  67,  No.  183 /Friday,  September  20.  2002 /Rules  and  Regiilations 


22.  The  Commission  has  included 
small  incumbent  local  exchange  carriers 
(ILECs)  in  this  present  RFA  analysis.  As 
noted  above,  a  "small  business"  under 
the  RFA  is  one  that  inter  alia,  meets  the 
pertinent  small  business  size  standard 
(e.g.,  a  telephone  commimications 
business  having  1 ,500  or  fewer 
employees),  and  "is  not  dominant  in  its 
field  of  operation."  The  SBA's  Office  of 
Advocacy  contends  that,  for  RFA 
purposes,  small  incumbent  LECs  are  not 
dominant  in  their  field  of  operation 
because  any  such  dominance  is  not 
"national"  in  scope.  The  Commission 
therefore  included  small  incumbent 
LECs  in  this  RFA  analysis,  although  it 
emphasizes  that  this  RFA  action  has  no 
effect  on  FCC  analyses  and 
determinations  in  other,  non-RFA 
contexts. 

23.  Total  Number  of  Telephone 
Companies  Affected.  The  U.S.  Bureau  of 
Census  (Census  Biueau)  reports  that,  at 
the  end  of  1992,  there  were  3,497  firms 
engaged  in  providing  telephone 
services,  as  defined  therein,  for  at  least 
one  year.  This  number  contains  a 
variety  of  different  categories  of  carriers, 
including  LECs,  interexchange  carriers, 
competitive  access  providers,  operator 
service  providers,  pay  telephone 
operators,  and  resellers.  It  seems  certain 
that  some  of  these  3,497  telephone 
service  firms  may  not  qualify  as  small 
entities  or  small  incumbent  LECs 
because  they  are  not  "independently 
owned  and  operated."  It  seems 
reasonable  to  conclude  that  fewer  than 
3,497  telephone  service  firms  are  small 
entity  telephone  service  firms  that  may 
be  affected  by  these  rules. 

24.  Wireline  Carriers  and  Service 
Providers.  The  SBA  has  developed  a 
definition  of  small  entities  for  telephone 
communications  companies  other  than 
radiotelephone  (wireless)  companies. 
The  Census  Bureau  reports  that  there 
were  2,321  such  telephone  companies 
in  operation  for  at  least  one  year  at  the 
end  of  1992.  According  to  the  SBA's 
definition,  a  small  business  telephone 
company  other  than  a  radiotelephone 
(wireless)  company  is  one  employing  no 
more  than  1 ,500  persons.  All  but  26  of 
the  2,321  non-radiotelephone  (wireless) 
companies  listed  by  the  Census  Biueau 
were  reported  to  have  fewer  than  1,000 
employees.  Even  if  all  26  of  the 
remaining  companies  had  more  than 
1,500  employees,  there  would  still  be 
2,295  non-radiotelephone  (wireless) 
companies  that  mi^t  qualify  as  small 
entities  or  small  incumbent  LECs. 
Although  it  seems  certain  that  some  of 
these  carriers  are  not  independently 
owned  and  operated,  the  Commission  is 
unable  at  this  time  to  estimate  with 
greater  precision  the  number  of  wireline 


carriers  and  service  providers  that 
would  qualify  as  small  business 
concerns  under  SBA's  definition. 
Therefore,  the  Commission  estimates 
that  fewer  than  2,295  small  telephone 
communications  companies  other  than 
radiotelephone  (wireless)  companies  are 
small  entities  that  may  be  affected  by 
these  rules. 

25.  Local  Exchange  Carriers.  Neither 
the  Commission  nor  the  SBA  has 
developed  a  definition  of  small 
providers  of  local  exchange  services. 
The  closest  applicable  definition  under 
the  SBA's  rules  is  for  telephone 
communications  companies  other  than 
radiotelephone  (wireless)  companies. 
According  to  the  SBA's  definition,  a 
small  business  telephone  company 
other  than  a  radiotelephone  (wireless) 
company  is  one  employing  no  more 
than  1,500  persons.  The  most  reliable 
source  of  information  regarding  the 
nimiber  of  LECs  nationwide  of  which 
the  Commission  is  aware  appears  to  be 
the  data  collected  annually  in 
connection  with  the 
Telecommunications  Relay  Service 
(TRS).  According  to  the  Commission's 
most  recent  data,  there  are  1,329  local 
exchange  carriers,  including  incumbent 
LECs.  Although  it  seems  certain  that 
some  of  these  carriers  are  not 
independently  owned  and  operated,  or 
have  more  than  1,500  employees,  the 
Commission  is  unable  at  this  time  to 
estimate  with  greater  precision  the 
nimiber  of  LECs  that  would  qualify  as 
small  business  concerns  under  the 
SBA's  definition.  Consequently,  the 
Commission  estimates  that  they  are 
fewer  than  1,  329  small  entity  LECs  that 
may  be  affected  by  the  proposals  in  the 
Second  Further  Notice. 

26.  Interexchange  Carriers.  Neither 
the  Commission  nor  the  SBA  has 
developed  a  definition  of  small  entities 
specifically  applicable  to  providers  of 
interexchange  services  (IXCs).  The 
closest  applicable  definition  under  the 
SBA's  ndes  is  for  telephone 
communications  companies  other  than 
radiotelephone  (wireless)  companies. 
The  most  reliable  source  of  information 
regarding  the  number  of  DCCs 
nationwide  of  which  we  are  aware 
appears  to  be  the  data  that  the 
Commission  collects  annually  in 
connection  with  TRS.  According  to  its 
most  recent  data,  229  companies 
reported  that  they  were  engaged  in  the 
provision  of  interexchange  services. 
Although  it  seems  certain  that  some  of 
these  carriers  are  not  independently 
owned  and  operated,  or  have  more  than 
1,500  employees,  the  Commission  are 
unable  at  this  time  to  estimate  with 
greater  precision  the  number  of  IXCs 
that  would  qualify  as  small  business 


concerns  under  the  SBA's  definition. 
Consequently,  the  Commission 
estimates  that  there  are  fewer  than  229 
small  entity  IXCs  that  may  be  affected 
by  this  order. 

27.  Competitive  Access  Providers. 
Neither  the  Commission  nor  the  SBA 
has  developed  a  definition  of  small 
entities  specifically  applicable  to 
providers  of  competitive  access  services 
(CAPs).  The  closest  applicable 
definition  under  the  SBA's  rules  is  for 
telephone  commimications  companies 
other  than  radiotelephone  (wireless) 
companies.  According  to  the  SBA's 
definition,  a  small  business  telephone 
company  other  than  a  radiotelephone 
(wireless)  company  is  one  employing  no 
more  than  1 ,500  persons.  The  most 
reliable  source  of  information  regarding 
the  number  of  CAPs  nationwide  of 
which  the  Commission  is  are  aware 
appears  to  be  the  data  that  it  collect 
annually  in  cormection  with  the  TRS. 
According  to  the  Commission's  most 
recent  data,  532  companies  reported 
that  they  were  engaged  in  the  provision 
of  either  competitive  access  services  or 
competitive  local  exchange  service. 
Although  it  seems  certain  that  some  of 
these  carriers  are  nqt  independently 
owned  and  operated,  or  have  more  than 
1,500  employees,  the  Commission  is 
imable  at  this  time  to  estimate  with 
greater  precision  the  number  of  CAPs 
that  would  qualify  as  small  business 
concerns  under  the  SBA's  definition. 
Consequently,  the  Commission 
estimates  that  there  are  fewer  than  532 
small  entity  CAPs  that  may  be  affected 
by  this  order. 

28.  Operator  Service  Providers. 
Neither  the  Commission  nor  the  SBA 
has  developed  a  definition  of  small 
entities  specifically  applicable  to 
providers  of  operator  services.  The 
closest  applicable  definition  imder  the 
SBA's  rules  is  for  telephone 
conunimications  companies  other  than 
radiotelephone  (wireless)  companies. 
The  most  reliable  source  of  information 
regarding  the  number  of  operator  service 
providers  nationwide  of  which  the 
Commission  is  aware  appears  to  be  the 
data  that  it  collects  annually  in 
coimection  with  the  TRS.  According  to 
the  Commission's  most  recent  data,  22 
companies  reported  that  they  were 
engaged  in  the  provision  of  operator 
services.  Although  it  seems  certain  that 
some  of  these  companies  are  not 
independently  owned  and  operated,  or 
have  more  than  1,500  employees,  the 
Conunission  is  imable  at  this  time  to 
estimate  with  greater  precision  the 
number  of  operator  service  providers 
that  would  qualify  as  small  business 
concerns  imder  the  SBA's  definition. 
Consequently,  the  Commission 
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estimates  that  there  are  fewer  than  22 
small  entity  operator  service  providers 
that  may  be  affected  by  this  order. 

29.  Pay  Telephone  Providers.  Neither 
the  Commission  nor  the  SBA  has 
developed  a  definition  of  small  entities 
specifically  applicable  to  pay  telephone 
providers.  The  closest  applicable 
definition  under  the  SBA's  rules  is  for 
telephone  communications  companies 
other  than  radiotelephone  (wireless) 
companies.  The  most  reliable  source  of 
information  regarding  the  number  of 
pay  telephone  operators  nationwide  of 
which  the  Commission  is  aware  appears 
to  be  the  data  that  it  collects  annually 
in  connection  with  the  TRS.  According 
to  the  Conunission's  most  recent  data, 
936  companies  reported  that  they  were 
engaged  in  the  provision  of  pay 
telephone  services.  Although  it  seems 
certain  that  some  of  these  carriers  are 
not  independendy  owned  and  operated, 
or  have  more  than  1,500  employees,  the 
Commission  is  unable  at  this  time  to 
estimate  with  greater  precision  the 
nimiber  of  pay  telephone  operators  that 
would  quaUfy  as  small  business 
concerns  under  the  SBA's  definition. 
Consequently,  the  Commission 
estimates  that  there  are  fewer  than  936 
small  entity  pay  telephone  operators 
that  may  be  affected  by  this  order. 

30.  Wireless  Carriers.  Wireless 
telephony  includes  cellular,  personal 
communications  services  (PCS)  or 
specialized  mobile  radio  (SMR)  service 
providers.  The  SBA  has  developed  a 
definition  of  small  entities  for 
radiotelephone  (wireless)  companies; 
however,  neither  the  Commission  nor 
the  SBA  has  developed  a  definition  of 
small  entities  applicable  to  cellular 
licensees,  or  to  providers  of  paging  and 
messaging  services.  Though  categorized 
under  the  same  size  standard  as  other 
wireless  services  discussed  in  this 
paragraph,  paging  is  now  considered  a 
separate  industry.  The  closest 
applicable  definition  imder  the  SBA's 
rules  is  for  telephone  communications 
companies  other  than  radiotelephone 
(wireless)  companies.  According  to  the 
SBA's  definition,  a  small  business 
radiotelephone  company  is  one 
employing  no  more  than  1,500  persons. 
The  Commission  considers  paging  and 
messaging  services  to  fall  Within  thi^ 
category.  According  to  the  most  recent 
Provider  Locator  data,  858  carriers 
reported  that  they  were  engaged  in  the 
provision  of  wireless  telephony  and  576 
companies  reported  that  they  were 
engaged  in  the  provision  of  paging  and 
messaging  services.  Although  it  seems 
certain  that  some  of  these  carriers  are 
not  independently  owned  and  operated, 
the  Commission  is  unable  at  this  time  to 
estimate  with  greater  precision  the 


number  of  radiotelephone  carriers  and 
service  providers  that  would  qualify  as 
small  business  concerns  under  the 
SBA's  definition.  Consequently,  the 
Commission  estimates  that  there  are 
fewer  than  858  small  carriers  providing 
wireless  telephony  services  and  fewer 
than  576  small  companies  providing 
paging  and  messaging  services  that  may 
be  affected  by  these  rules. 

31.  Resellers.  Neither  the  Commission 
nor  the  SBA  has  developed  a  definition 
of  small  entities  specifically  applicable 
to  resellers.  The  closest  applicable 
definition  under  the  SBA's  rules  is  for 
all  telephone  communications 
companies.  The  most  reliable  source  of 
information  regarding  the  number  of  toll 
resellers  nationwide  of  which  the 
Conunission  is  aware  appears  to  be  the 
data  that  it  collects  annually  in 
connection  with  the  TRS.  According  to 
the  Commission's  most  recent  data,  710 
companies  reported  that  they  were 
engaged  in  the  resale  of  telephone 
services.  Although  it  seems  certain  that 
some  of  these  carriers  are  not 
independently  owned  and  operated,  or 
have  more  than  1,500  employees,  the 
Commission  is  unable  at  this  time  to 
estimate  with  greater  precision  the 
number  of  resellers  that  would  qualify 
as  small  business  concerns  undier  the 
SBA's  definition.  ConsequenUy,  the 
Commission  estimates  that  there  are 
fewer  than  710  small  entity  resellers 
that  may  be  affected  by  this  order. 

Description  of  Projected  Reportiiig, 
Recordkeeping,  and  Other  Compliance 
Reqaireinents  fiir  Small  EntUies 

32.  In  this  Order,  the  Commission 
takes  a  number  of  steps  that  may  affect 
small  entities  that  use  customers'  CPNI 
outside  of  the  total  service  approval  or 
statutory  exceptions  in  section  222. 
Some  of  the  approval  and  notice 
requirements  discussed  herein  vtrill 
require  additional  reporting, 
recordkeeping  or  compliance 
requirements  for  service  providers; 
however,  certain  approval  and  notice 
requirements  discussed  herein  will  also 
decrease  certain  reporting,  ^ 
recordkeeping  or  compliance 
requirements  for  service  providers.  The 
Commission  believes  that,  overall,  these 
new  requirements  will  lessen  the 
regulatory  burden  on  small  carriers  by 
allowing  carriers  to  obtain  customers' 
consent  through  an  opt-out  approval 
mechanism  to  use  customers'  CPNI  for 
marketing  communications-related 
services. 

33.  This  Order  imposes  the  following 
additional  reporting,  recordkeeping  or 
compliance  requirements  on  all  carriers. 
None  of  these  requirements  should 
affect  small  carriers  disproportionately 


or  require  special  professional  skills. 
First,  carriers  must  obtain  opt-in  CPNI 
approval  for  certain  CPNI  uses,  and 
have  the  choice  of  obtaining  opt-out  or 
opt-in  approval  for  other  CPNI  uses.  As 
discussed  in  section  III.C.l,  supra,  a 
carrier  may  determine  whether  to  use 
one  notice  or  multiple  notices,  and  may 
request  and  provide  notice  relevant  only 
to  the  CPNI  uses  the  carriers  proposes 
to  make.  Accordingly,  if,  as  OPASTCO 
claims,  its  members  only  intend  to  use 
CPNI  internally  for  marketing 
communications-related  services,  its 
member  small  carriers  will  only  have  to 
obtain  opt-out  approval  firom  their 
customers. 

34.  Carriers  who  use  opt-out  approval 
must  provide  notice  to  their  customers 
every  two  years.  This  requirement, 
while  an  added  burden  on  all  carriers, 
is  counterbalanced  by  the  fact  that 
carriers  who  choose  to  use  the  opt-out 
method  will  be  able  to  use  and  disclose 
more  CPNI  for  marketing  than  under  the 
opt-in  method.  Accordingly,  a  carrier 
that  finds  the  burden  of  biennial  notices 
to  outweigh  the  benefit  of  expanded 
CPNI  access  can  choose  to  obtain  opt-in 
approval  from  its  customers  and  avoid 
the  bieimial  notice  requirement. 
Additionally,  notice  requirements  are 
common  in  the  telecommunications 
industry  and  the  requirements  adopted 
here  allow  earners  flexibility  in 
determining  how  to  provide  such 
notices.  Accordingly,  all  carriers, 
including  small  carriers,  should  already 
have  resources  in  place  to  provide 
notices  required  by  such  regulations  to 
their  customers. 

35.  The  Commission  requires  carriers 
who  use  e-mail  notices  to  advise  their 
customers  of  their  opt-out  CPNI  choices 
to  abide  by  certain  requirements.  These 
requirements  are  not  burdensome.  To 
the  degree  that  any  carrier  could 
seriously  argue  that  these  requirements 
are  burdensome,  carriers  are  not 
required  to  use  e-mail  to  notify  their 
customers  of  CPNI  policies. 
Accordingly,  a  carrier  can  choose  the 
least  burdensome  notification  method 
allowed  under  our  rules,  based  on  the 
carrier's  individual  circumstances. 

36.  In  addition,  the  Commission  adds 
minor  content  requirements  to  our 
notice  rules  to  synchronize  the  rules 
with  the  newly  adopted  consent 
requirements.  These  requirements 
should  require  minimal  effort  oti  the 
part  of  carriers,  large  and  small,  to 
implement.  Furthermore,  the 
Commission  also  streamlines  the  notice 
requirements  for  carriers  to  obtain 
limited,  one-time  use  of  consumers' 
CPNI  for  the  duration  of  an  inbound  or 
outbound  call  with  the  customer,  which 
v<dll  benefit  small  carriers. 
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37.  The  Commission  adopts  a  30-day 
minimum  period  of  time  that  carriers 
must  wait  after  giving  customers'  opt- 
out  notice  before  assiuning  customer 
approval.  Every  carrier  commenter 
supported  the  30-day  time  period.  Such 
a  time  period  imposes  minimal  burden 
on  carriers.  This  is  especially  true 
because  the  30-day  waiting  period  has 
been  the  interim  rule  since  we  adopted 
the  CPNI  Clarification  Order  and  has 
been  the  subject  of  no  carrier  complaints 
or  concerns. 

38.  The  Commission  adopts  a 
requirement  that  carriers  make  available 
to  every  customer  a  method  to  opt-out 
that  is  of  no  additional  cost  and 
available  24  hours  a  day,  seven  days  a 
week.  This  requirement  can  be  satisfied 
through  a  combination  of  methods,  so 
long  as  all  customers  have  the  ability  to 
opt-out  at  no  cost  and  are  able  to 
effectuate  that  choice  whenever  they 
choose.  To  the  degree  that  carriers  find 
that  the  burden  of  meeting  this 
requirement  outweigh  the  value  of  using 
an  opt-out  approval  method,  carriers  are 
free  to  use  opt-in.  Carriers  are  otherwise 
free  to  determine  what  methods  to  use 

,  to  allow  customer  to  effectuate  their 
CPNI  elections.  Although  this 
requirement  will  impose  a  burden  on 
small  and  large  carriers  alike,  the 
Conunission  strongly  believes  that  two 
factors  mitigate  against  allowing  small 
carriers  to  utilize  less  burdensome 
alternatives.  First,  as  the  Commission 
has  previously  held,  there  is  nothing  in 
this  record  that  convinces  it  that 
customers  of  small  carriers  are  entitled 
to  lesser  protection  of  the  privacy  of 
their  calling  records  than  diose 
customers  of  larger  carriers. 
Accordingly,  it  would  be  inappropriate 
fo  allow  small  carriers  to  provide  less 
effective  methods  for  customers  to 
effectuate  their  CPNI  choices.  Second,  to 
the  degree  that  these  requirements 
impose  biirdens  on  carriers,  those 
burdens  are  outweighed  by  the  value  of 
using  an  opt-out  approval  mechanism  to 
obtain  customer  approval  to  use  CPNI 
for  marketing  communications-related 
services.  Should  carriers  find  that  not  to 
be  the  case  in  their  individual 
situations,  they  can  avoid  the  24/7 
requirement  by  adopting  an  opt-in 
approval  mechanism. 

39.  The  Commission  forbears  from 
applying  our  CPNI  approval  regulations 
to  preferred  carrier  ("PC")  freezes, 
allowing  small  and  large  carriers  alike 
easier  access  to  PC-freeze  information. 

Steps  Taken  to  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

40.  The  RFA  requires  an  agency  to 
describe  any  significant  alternatives  that 


it  has  considered  in  reaching  its 
proposed  approach,  which  may  include 
the  following  four  alternatives  (among 
others):  "(1)  The  estabhshment  of 
differing  compliance  or  reporting 
requirements  or  timetables  that  take  into 
accoimt  the  resources  available  to  small 
entities;  (2)  the  clarification, 
consolidation,  or  simplification  of 
compliance  or  reporting  requirements 
imder  the  rule  for  small  entities;  (3)  the 
use  of  performance,  rather  than  design, 
standards;  and  (4)  an  exemption  from 
coverage  of  the  rule,  or  any  part  thereof, 
for  small  entities." 

41.  While  the  approval  and  related 
notice  measures  adopted  in  this  Order 
apply  similarly  to  both  small  and  large 
entities,  the  Commission  expects  that 
small  entities  are  likely  to  benefit  to  the 
extent  such  firms  have  fewer  or  reduced 
resources  available,  as  compared  to 
large  firms.  The  Commission's 
previously  adopted  rules  required  all 
carriers  to  obtain  opt-in  approval  from 
their  customers  to  use  CPNI  outside  of 
the  total  service  approach.  Although  the 
Commission  allowed  carriers  to  use  opt- 
out  as  an  interim  measure  in  light  of  the 
Tenth  Circuit's  opinion,  that  approach 
was  never  codified  or  adopted  as  a 
permanent  rule.  As  discussed  above, 
this  Order  adopts  an  approach  that  is 
derived  from  a  careful  balancing  of 
harms,  benefits,  and  governmental 
interests.  First,  use  of  CPNI  by  carriers 
or  disclosure  to  their  affiliated  entities 
providing  communications-related 
services,  as  well  as  third-party  agents 
and  joint  venture  partner;?  providing 
communications-related  services, 
requires  a  customer's  knowing  consent 
in  the  form  of  notice  and  "opt-out" 
approval.  Second,  disclosiire  of  CPNI  to 
unrelated  third  parties  or  to  carrier 
affiliates  that  do  not  provide 
communications-related  services 
requires  express  customer  consent, 
described  as  "opt-in"  approval.  Finally, 
the  Commission  reaffirms  its  "total 
services  approach,"  which  permits  the 
carrier  to  use  CPNI  to  market  new 
product  offerings  within  the  carrier- 
customer  service  relationship,  on  the 
basis  of  the  customer's  implied  consent. 

42.  Accordingly,  the  Commission 
concludes  that  the  measures  adopted 
and  described  in  this  Order  would 
reduce  regulatory  burdens  for  small 
carriers  including  resellers,  by  allowing 
carriers  access  to  CPNI  for  marketing 
communications-related  services  to 
their  customers  via  an  opt-out 
mechanism.  Further,  the  Order 
specifically  allows  carriers  to  use  opt-in 
approval  for  all  CPNI  uses  should  a 
carrier  determine  that  opt-in  is  more 
appropriate  for  its  individual 
circimastances,  allowing  carriers  to 


make  decisions  regarding  their 
customers  and  resources. 

43.  Furthermore,  as  noted  above,  the 
previously  adopted  opt-in  rules  were 
subject  to  and  complied  with  the 
requirements  of  the  RFA.  Accordingly, 
the  Commission  has  previously 
undertaken  an  analysis  of  opt-in  and 
potential  alternatives  with  respect  to 
small  carriers.  Although  such  analysis 
does  not  replace  the  analysis  that  the 
Commission  must  perform  in  this  Order, 
it  provides  meaningful  guidance.  In 
previous  CPNI  Orders,  the  Commission 
received  comment  itom  several  parties 
on  the  impact  of  proposed  ndes  on 
small  carriers.  After  extensive  analysis, 
the  Commission  found  that  "[a]fter 
consideration  of  possible  alternatives, 
we  have  concluded  that  our  rules 
should  apply  equally  to  all  carriers." 
The  Commission's  reasoning  remains 
valid  today.  Of  special  importance  in 
this  context,  the  Commission's 
consistent  determination,  made 
throughout  this  proceeding,  that  "we  are 
impersuaded  that  customers  of  small 
businesses  have  less  meaningful  privacy 
interests  in  their  CPNI."  This  is 
especially  true  because,  in  drafting 
section  222,  Congress  determined  that 
CPNI  protections  should  apply  to 
consumers  of  "[e] very 
telecommunications  carrier." 

44.  In  this  Order,  the  Conunission  also 
describes  commenters'  positions 
regarding  other  appropriate  approval 
methods  and  related  notice  issues  and 
states  why  those  alternatives  that  the 
Commission  does  not  adopt  would  not 
serve  the  public  interest.  For  example, 
many  carriers,  including  small  carriers, 
proposed  that  we  allow  carriers  to  use 
opt-out  approval  for  all  CPNI  uses. 
However,  as  it  points  out  in  this  Order, 
the  Commission  must  fulfill  its 
statutorily  imposed  duty  to  protect 
consumers'  CPNI,  while  balancing  those 
interests  with  carriers'  First  Amendment 
interests.  Therefore,  as  discussed  in 
detail  in  the  Order,  the  Commission 
concludes  that  the  CPNI  rules  it 
adopts — which  balance  in  an  equitable 
fasl^on  all  consumers"  privacy  rights 
with  carriers'  First  Amendment  rights — 
strike  the  right  balance  for  small  and 
large  carriers  alike.  Moreover,  the 
Commission  gains  assurance  from 
knowing  that  the  rules  it  adopts  benefit 
small  carriers  and  serve  the  public 
interest  by  allowing  carriers  with 
expanded  access  to  consumers'  CPNI 
from  its  original  opt-in  rules. 

45.  Report  to  Congress.  The    ~ 
Commission  will  send  a  copy  of  this 
Order,  including  this  FRFA,  in  a  report 
to  be  sent  to  Congress  pursuant  to  the 
Congressional  Review  Act.  In  addition, 
the  Commission  will  send  a  copy  of  this 
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Order,  including  this  FRFA,  to  the  Chief 
Coimsel  for  Advocacy  of  the  SBA.  A 
copy  of  this  Order  and  FRFA  (or 
summaries  thereof)  will  also  be 
published  in  the  Federal  Register. 

Ordering  Clauses 

46.  Accordingly,  it  is  ordered, 
pursuant  to  sections  1,  4(i),  222  and 
303(r)  of  the  Commimications  Act  of 
1934.  as  amended,  47  U.S.C.  151, 154(i). 
222  and  303(r ),  that  the  Third  Report 
and  Order  and  Third  Further  Notice  of 
Proposed  Rulemaking  in  CC  Docket  Nos. 
96-115.  96-149.  and  00-257  are 
adopted,  and  that  part  64  of  the 
Commission's  rules,  47  CFR  part  64,  is 
amended  as  set  forth  in  the  rule 
changes.  The  requirements  of  this  Order 
shall  become  effective  October  21,  2002, 
except  §§64.2007,  64.2008,  and  64.2009 
which  contain  information  collection 
requirements  that  have  not  been 
approved  by  OMB.  The  Commission 
will  publish  a  docimient  in  the  Federal 
Register  aimouncing  the  effective  date 
of  these  rules. 

47.  It  is  further  ordered  that  the 
collection  of  information  contained 
herein  is  contingent  upon  approval  by 
the  Office  of  Management  and  Budget. 

48.  It  is  further  ordered  that  the 
California  Public  Utilities  Conunission's 
Motion  to  Accept  Late-Filed  Comments 
is  hereby  granted. 

49.  It  is  further  ordered  that,  pursuant 
to  sections  1. 4(i),  10  and  222  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  151, 154(i),  160  and 
222,  MCI  WorldCom's  Petition  for 
Further  Reconsideration  is  granted  to 
the  extent  indicated  herein  and 
otherwise  denied. 

50.  It  is  further  ordered  that  the 
Commission's  Consumer  and 
Governmental  A&irs  Bureau,  Reference 
Information  Center,  shall  send  a  copy  of 
this  Third  Report  and  Order,  including 
the  Final  Regulatory  Flexibility 
Analysis,  to  the  Chief  Coimsel  for 
Advocacy  of  the  Small  Business 
Administration. 

List  of  Subjects  in  47  CFR  Part  64 

Commimications  common  carriers. 
Federal  Commimications  Commission. 
Marlene  H.  Dorlch. 

Secretary. 

Rule  Changes 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  amends  47  CFR  part  64  as 
follows: 


PART  64— MISCELLANEOUS  RULES 
RELATING  TO  COMMON  CARRIERS 

1.  The  authority  citation  for  part  64 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154. 

la.  Revise  §  64.2003  to  read  as 
follows: 

§64.2003    Definitions. 

Terms  in  this  subpart  have  the 
following  meanings: 

(a)  Affiliate.  The  term  "affiliate"  has 
the  same  meaning  given  such  term  in 
section  3(1)  of  the  Communications  Act 
of  1934,  as  amended,  47  U.S.C.  153(1). 

(b)  Communications-related  services. 
The  term  "communications-related 
services"  means  telecommunications 
services,  information  services  typically 
provided  by  telecommunications 
carriers,  and  services  related  to  the 
provision  or  maintenance  of  customer 
premises  equipment. 

(c)  Customer.  A  customer  of  a 
telecommunications  carrier  is  a  person 
or  entity  to  which  the 
telecommunications  carrier  is  currently 
providing  service. 

(d)  Customer  proprietary  network 
information  (CPNI).  The  term  "customer 
proprietary  network  information 
(CPNI)"  has  the  same  meaning  given  to 
such  term  in  section  222(h)(1)  of  the 
Communications  Act  of  1934,  as 
amended.  47  U.S.C.  222(h)(1). 

(e)  Customer  premises  equipment 
(CPE).  The  term  "customer  premises 
equipment  (CPE)"  has  the  same 
meaning  given  to  such  term  in  secition 
3(14)  of  the  Communications  Act  of 
1934.  as  amended,  47  U.S.C.  153(14). 

(f)  Information  services  typically 
provided  by  telecommunications 
carriers.  The  phrase  "information 
services  typically  provided  by 
telecommunications  carries"  means 
only  those  information  services  (as 
defined  in  section  3(20)  of  the 
Conununications  Act  of  1934,  as 
amended,  47  U.S.C.  153(2))  that  are 
typically  provided  by 
telecommunications  carriers,  such  as 
Internet  access  or  voice  mail  services. 
Such  phrase  "information  services 
typically  provided  by 
telecommunications  carriers,"  as  used 
in  this  subpart,  shall  not  include  retail 
consumer  services  provided  using 
Internet  websites  (such  as  travel 
reservation  services  or  mortgage  lending 
services),  whether  or  not  such  services 
may  otherwise  be  considered  to  be 
information  services. 

(g)  Local  exchange  carrier  (LEC).  The 
term  "local  exchange  carrier  (LEG)"  has 
the  same  meaning  given  to  such  term  in 
section  3(26)  of  the  Communications 


Act  of  1934,  as  amended,  47  U.S.C. 
153(26). 

(h)  Opt-in  approval.  The  term  "opt-in 
approval"  refers  to  a  method  for 
obtaining  customer  consent  to  use, 
disclose,  or  permit  access  to  the 
customer's  CPNI.  This  approval  method 
requires  that  the  carrier  obtain  from  the 
customer  affirmative,  express  consent 
allowing  the  requested  CPNI  usage, 
disclosure,  or  access  after  the  customer 
is  provided  appropriate  notification  of 
the  carrier's  request  consistent  with  the 
requirements  set  forth  in  this  subpart. 

(i)  Opt-out  approval.  The  term  "opt- 
out  approval"  refers  to  a  method  for 
obtaining  customer  consent  to  use, 
disclose,  or  permit  access  to  the 
customer's  CPNI.  Unde^  this  approval 
method,  a  customer  is  deemed  to  have 
consented  to  the  use,  disclosure,  or 
access  to  the  customer's  CPNI  if  the 
customer  has  ^led  to  object  thereto 
within  the  waiting  period  described  in 
§  64.2009(d)(1)  after  the  customer  is 
provided  appropriate  notification  of  the 
carrier's  request  for  consent  consistent 
with  the  rules  in  this  subpart. 

(j)  Subscriber  list  information  (SLI). 
The  term  "subscriber  list  information 
(SLI)"  has  the  same  meaning  given  to 
such  term  in  section  222(h)(3)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  222(h)(3). 

(k)  Telecommunications  carrier  or 
carrier.  The  terms  "telecommunications 
carrier"  or  "carrier"  shall  have  the  same 
meaning  as  set  forth  in  section  3(44)  of 
the  Commimications  Act  of  1934,  as 
amended,  47  U.S.C.  153(44). 

(1)  Telecommunications  service.  The 
term  "telecommunications  service"  has 
the  same  meaning  given  to  such  term  in 
section  3(46)  of  the  Communications 
Act  of  1934,  as  amended,  47  U.S.C. 
153(46). 

4.  Amend  §  64.2005  by  revising 
paragraphs  (a)  introductory  text,  and 
(a)(2);  (b)  introductory  text,  and  (b)(1)  to 
read  as  follows: 

164.2006    U«e  o(  customer  proprietary 
network  information  without  customer 
approvai. 

(a)  Any  telecommunications  carrier 
may  use,  disclose,  or  permit  access  to 
CPNI  for  the  purpose  of  providing  or 
marketing  service  offerings  among  the 
categories  of  service  (i.e.,  local, 
interexchange,  and  CMRS)  to  which  the 
customer  already  subscribes  from  the 
same  carrier,  without  customer 
approval. 
*        *        •        •        • 

(2)  If  a  telecommunications  carrier 
provides  different  categories  of  service, 
but  a  customer  does  not  subscribe  to 
more  than  one  offering  by  the  carrier, 
the  carrier  is  not  permitted  to  share 
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CPNI  with  its  affiliates,  except  as 
provided  in  §  64.2007(b). 

(b)  A  telecommunications  carrier  may 
not  use,  disclose,  or  permit  access  to 
CPNI  to  market  to  a  customer  service 
offerings  that  are  within  a  category  of 
service  to  which  the  subscriber  does  not 
already  subscribe  from  that  carrier, 
unless  that  carrier  has  customer 
approval  to  do  so,  except  as  described 
in  paragraph  (c)  of  this  section. 

(l)  A  wireless  provider  may  use, 
disclose,  or  permit  access  to  CPNI 
derived  from  its  provision  of  CMRS, 
without  customer  approval,  for  the 
provision  of  CPE  and  information 
service(s).  A  wireline  carrier  may  use, 
disclose  or  permit  access  to  CPNI 
derived  from  its  provision  of  local 
exchange  service  or  interexchange 
service,  without  customer  approvsd,  for 
the  provision  of  CPE  and  call  answering, 
voice  mail  or  messaging,  voice  storage 
and  retrieval  services,  fax  store  and 
forward,  and  protocol  conversion. 
***** 

5.  Revise  §  64.2007  to  read  as  follows: 

§  64.2007    Approval  required  for  use  of 
customer  proprietary  networK  information. 

(a)  A  telecommimications  carrier  may 
obtain  approval  through  written,  oral  or 
electronic  methods. 

(1)  A  telecommunications  carrier 
relying  on  oral  approval  shall  bear  the 
burden  of  demonstrating  that  such 
approval  has  been  given  in  compliance 
with  the  Commission's  rules  in  this 
part. 

(2)  Approval  or  disapproval  to  use, 
disclose,  or  permit  access  to  a 
customer's  CPNI  obtained  by  a 
telecommunications  carrier  must  remain 
in  effect  imtil  the  customer  revokes  or 
limits  such  approval  or  disapproval. 

(3)  A  telecommunications  carrier 
must  maintain  records  of  approval, 
whether  oral,  written  or  electronic,  for 
at  least  one  year. 

(b)  Use  of  Opt-Out  and  Opt-In 
Approval  Processes.  (1)  A 
telecommimications  carrier  may,  subject 
to  opt-out  approval  or  opt-in  approval, 
use  its  customer's  individually 
identifiable  CPNI  for  the  purpose  of 
marketing  commimications-related 
services  to  that  customer.  A 
telecommunications  carrier  may,  subject 
to  opt-out  approval  or  opt-in  approval, 
disclose  its  customer's  individually 
identifiable  CPNI,  for  the  purpose  of 
marketing  communications-related 
services  to  that  customer,  to  its  agents; 
its  affiliates  that  provide 
communications-related  services;  and 
its  joint  venture  partners  and 
independent  contractors.  A 
telecommimications  carrier  may  also 
permit  such  persons  or  entities  to  obtain 


access  to  such  CPNI  for  such  purposes. 
Any  such  disclosure  to  or  access 
provided  to  joint  venture  partners  and 
independent  contractors  shall  be  subject 
to  the  safeguards  set  forth  in  paragraph 
(b)(2)  of  this  section. 

(2)  Joint  Venture/Contractor 
Safeguards.  A  telecommunications 
carrier  that  discloses  or  provides  access 
to  CPNI  to  its  joint  venture  partners  or 
independent  contractors  shall  enter  into 
confidentiality  agreements  with 
independent  contractors  or  joint  venture 
partners  that  comply  with  the  following 
requirements.  The  confidentiality 
agreement  shall: 

(i)  Require  that  the  independent 
contractor  or  joint  venture  partner  use 
the  CPNI  only  for  the  purpose  of 
marketing  or  providing  the 
communications-related  services  for 
which  that  CPNI  has  been  provided; 

(ii)  Disallow  the  independent 
contractor  or  joint  venture  partner  from 
using,  allowing  access  to,  or  disclosing 
the  CPNI  to  any  other  party,  unless 
required  to  make  such  disclosure  under 
force  of  law;  and 

(iii)  Require  that  the  independent 
contractor  or  joint  venture  partner  have 
appropriate  protections  in  place  to 
ensure  the  ongoing  confidentiality  of 
consumers'  CPNI. 

(3)  Except  for  use  and  disclosure  of 
CPNI  that  is  permitted  without  customer 
approval  under  section  §  64.2005,  or 
that  is  described  in  paragraph  (b)(1)  of 
this  section,  or  as  otherwise  provided  in 
section  222  of  the  Communications  Act 
of  1934,  as  amended,  a 
telecommimications  carrier  may  only 
use,  disclose,  or  permit  access  to  its 
customer's  individually  identifiable 
CPNI  subject  to  opt-in  approval. 

6.  Add  §  64.2008  to  subpart  U  to  read 
as  follows: 

§64.2008    Notice  required  for  use  of 
customer  proprietary  networtc  information. 

(a)  Notification,  Generally.  (1)  Prior  to 
any  solicitation  for  customer  approval,  a 
telecommunications  carrier  must 
provide  notification  to  the  customer  of 
the  customer's  right  to  restrict  use  of, 
disclosure  of,  and  access  to  that 
customer's  CPNI. 

(2)  A  telecommunications  carrier 
must  maintain  records  of  notification, 
whether  oral,  written  or  electronic,  for 
at  least  one  year. 

(b)  Individual  notice  to  customers 
must  be  provided  when  soliciting 
approval  to  use,  disclose,  or  permit 
access  to  customers'  CPNI. 

(c)  Content  of  Notice.  Customer 
notification  must  provide  sufficient 
information  to  enable  the  customer  to 
make  an  informed  decision  as  to 
whether  to  permit  a  carrier  to  use. 


disclose,  or  permit  access  to,  the 
customer's  CPNI. 

(1)  The  notification  must  state  that  the 
customer  has  a  right,  and  the  carrier  has 
a  duty,  under  federal  law,  to  protect  the 
confidentiality  of  CPNI. 

(2)  The  notification  must  specify  the 
types  of  information  that  constitute 
CPNI  and  the  specific  entities  that  will 
receive  the  CPNI,  describe  the  purposes 
for  which  CPNI  will  be  used,  and  inform 
the  customer  of  his  or  her  right  to 
disapprove  those  uses,  and  deny  or 
withcLraw  access  to  CPNI  at  any  time. 

(3)  The  notification  must  advise  the 
customer  of  the  precise  steps  the 
customer  must  take  in  order  to  grant  or 
deny  access  to  CPNI,  and  must  clearly 
state  that  a  denial  of  approval  wiU  not 
affect  the  provision  of  any  services  to 
which  the  customer  subscribes. 
However,  carriers  may  provide  a  brief 
statement,  in  clear  and  neutral  language, 
describing  consequences  directly 
resulting  from  the  lack  of  access  to 
CPNI. 

(4)  The  notification  must  be 
comprehensible  and  must  not  be 
misleading. 

(5)  If  written  notification  is  provided, 
the  notice  must  be  clearly  legible,  use 
sufficiently  large  type,  and  be  placed  in 
an  area  so  as  to  be  readily  apparent  to 

a  customer. 

(6)  If  any  portion  of  a  notification  is 
translated  into  another  language,  then 
all  portions  of  the  notification  must  be 
translated  into  that  language. 

(7)  A  carrier  may  state  in  the 
notification  that  the  customer's  approval 
to  use  CPNI  may  enhance  the  carrier's 

^  ability  to  offer  products  and  services 
tailored  to  the  customer's  needs.  A 
carrier  also  may  state  in  the  notffication 
that  it  may  be  compelled  to  disclose 
CPNI  to  any  person  upon  affirmative 
written  request  by  the  customer. 

(8)  A  carrier  may  not  include  in  the 
notification  any  statement  attempting  to 
encourage  a  customer  to  freeze  third- 
party  access  to  CPNI. 

(9)  The  notification  must  state  that 
any  approval,  or  denial  of  approval  for 
the  use  of  CPNI  outside  of  the  service  to 
which  the  customer  already  subscribes 
from  that  carrier  is  valid  until  the 
customer  affirmatively  revokes  or  limits 
such  approval  or  denial. 

(10)  A  telecommunications  carrier's 
solicitation  for  approval  must  be 
proximate  to  the  notification  of  a 
customer's  CPNI  rights. 

(d)  Notice  Requirements  Specific  to 
Opt-Out.  A  telecommunications  carrier 
must  provide  notification  to  obtain  opt- 
out  approval  through  electronic  or 
written  methods,  but  not  by  oral 
communication  (except  as  provided  in 
paragraph  (f)  of  this  section).  The 
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contents  of  any  such  notification  must 
comply  with  the  requirements  of 
palagraph  (c)  of  this  section. 

(1)  Carriers  must  wait  a  30-day 
minimum  period  of  time  after  giving 
customers  notice  and  an  opportunity  to 
opt-out  before  assuming  customer 
approval  to  use,  disclose,  or  permit 
access  to  CPNI.  A  carrier  may,  in  its 
discretion,  provide  for  a  longer  period. 
Carriers  must  notify  customers  as  to  the 
applicable  waiting  period  for  a  response 
before  approval  is  assumed. 

(i)  In  the  case  of  an  electronic  form  of 
notification,  the  waiting  period  shall 
begin  to  run  from  the  date  on  which  the 
notification  was  sent;  and 

(ii)  In  the  case  of  notification  by  mail, 
the  waiting  period  shall  begin  to  run  on 
the  third  day  following  the  date  that  the 
notification  was  mailed. 

(2)  Carriers  using  the  opt-out 
mechanism  must  provide  notices  to 
their  customers  every  two  years. 

(3)  Telecommunications  carriers  that 
use  e-mail  to  provide  opt-out  notices 
must  comply  with  the  following 
requirements  in  addition  to  the 
requirements  generally  applicable  to 
notification: 

(i)  Carriers  must  obtain  express, 
verifiable,  prior  approval  from 
consumers  to  send  notices  via  e-mail 
regarding  their  service  in  general,  or 
CPNI  in  particular; 

(ii)  Carriers  must  allow  customers  to 
reply  directly  to  e-mails  containing 
CPNI  notices  in  order  to  opt-out; 

(iii)  Opt-out  e-mail  notices  that  are 
returned  to  the  carrier  as  undeliverable 
must  be  sent  to  the  customer  in  another 
form  before  carriers  may  consider  the 
customer  to  have  received  notice; 

(iv)  Carriers  that  use  e-mail  to  send 
CPNI  notices  must  ensure  that  the 
subject  line  of  the  message  clearly  and 
accurately  identifies  the  subject  matter 
of  the  e-mail;  and 

(v)  Telecommunications  carriers  must 
make  available  to  every  cuslumer  a 
method  to  opt-out  that  is  of  no 
additional  cost  to  the  customer  and  that 
is  available  24  hours  a  day,  seven  days 
^  week.  Carriers  may  satisfy  this 
requirement  through  a  combination  of 
methods,  so  long  as  all  customers  have 
the  ability  to  opt-out  at  no  cost  and  are 
able  to  effectuate  that  choice  whenever 
they  choose. 

(e)  Notice  Requirements  Specific  to 
Opt-In.  A  telecommunications  carrier 
may  provide  notification  to  obtain  opt- 
in  approval  through  oral,  written,  or 
electronic  methods.  The  contents  of  any 
such  notification  must  comply  with  the 
requirements  of  paragraph  (c)  of  this 
section. 

(f)  Notice  Requirements  Specific  to 
One-Time  Use  of  CPNI.  (1)  Carriers  may 


use  oral  notice  to  obtain  limited,  one- 
time use  of  CPNI  for  inbound  and 
outbound  customer  telephone  contacts 
for  the  duration  of  the  call,  regardless  of 
whether  carriers  use  opt-out  or  opt-in 
approval  based  on  the  nature  of  the 
contact. 

(2)  The  contents  of  any  such 
notification  must  comply  with  the 
requirements  of  paragraph  (c)  of  this 
section,  except  that  telecommunications 
carriers  may  omit  any  of  the  following 
notice  provisions  if  not  relevant  to  the 
limited  use  for  which  the  carrier  seeks 
CPNI: 

(i)  Carriers  need  not  advise  customers 
that  if  they  have  opted-out  previously, 
no  action  is  needed  to  maintain  the  opt- 
out  election; 

(ii)  Carriers  need  not  advise  customers 
that  they  may  share  CPNI  with  their 
affiliates  or  third  parties  and  need  not 
name  those  entities,  if  the  limited  CPNI 
usage  will  not  result  in  use  by,  or 
disclosure  to,  an  affiliate  or  third  party; 

(iii)  Carriers  need  not  disclose  the 
means  by  which  a  customer  can  deny  or 
withdraw  future  access  to  CPNI.  so  long 
as  carriers  explain  to  customers  that  the 
scope  of  the  approval  the  carrier  seeks 
is  Ikiited  to  one-time  use;  £md 

(iv)  Carriers  may  omit  disclosure  of 
the  precise  steps  a  customer  must  take 
in  order  to  grant  or  deny  access  to  CPNI, 
as  long  as  the  carrier  clearly 
communicates  that  the  customer  can 
deny  access  to  his  CPNI  for  the  call. 

7.  Amend  §  64.2009  by  revising 
paragraphs  (c)  and  (d)  and  by  adding 
paragraph  (f)  to  read  as  follows: 

§  64.2009    Safeguards  required  for  use  of 
customer  proprietary  networti  information. 

***** 

(c)  All  carriers  shall  maintain  a 
record,  electronically  or  in  some  other 
manner,  of  their  own  and  their  affiliates' 
sales  and  marketing  campaigns  that  use 
their  customers'  CPNI.  All  carriers  shall 
maintain  a  record  of  all  instances  where 
CPNI  was  disclosed  or  provided  to  third 
parties,  or  where  third  parties  were 
allowed  access  to  CPNI.  The  record 
must  include  a  description  of  each 
campaign,  the  specific  CPNI  that  was 
used  in  the  campaign,  and  what 
products  and  services  were  offered  as  a 
part  of  the  campaign.  Carriers  shall 
retain  the  record  for  a  minimum  of  one 
year. 

(d)  Teleconununications  carriers  must 
establish  a  supervisory  review  process 
regarding  carrier  compliance  with  the 
rules  in  this  subpart  for  outbound 
marketing  situations  and  maintain 
records  of  carrier  compliance  for  a 
Tninimiim  period  of  one  year. 
Specifically,  sales  personnel  must  - 
obtain  supervisory  approval  of  any 


proposed  outbound  marketing  request 
for  customer  approval. 

*****  ^ 

(f)  Carriers  must  provide  written 
notice  within  five  business  days  to  the 
Commission  of  any  instance  where  the 
opt-out  mechanisms  do  not  work 
properly,  to  such  a  degree  that 
consumers'  inability  to  opt-out  is  more 
than  an  anomaly. 

(1)  The  notice  shall  be  in  the  form  of 
a  letter,  and  shall  include  the  carrier's 
name,  a  description  of  the  opt-out 
mechanism(s)  used,  the  problem(s) 
experienced,  the  remedy  proposed  and 
when  it  will  be/was  implemented, 
whether  the  relevant  state 
commission(s)  has  been  notified  and 
whether  it  has  taken  any  action,  a  copy 
of  the  notice  provided  to  customers,  and 
contact  information. 

(2)  Such  notice  must  be  submitted 
even  if  the  carrier  offers  other  methods 
by  which  consumers  may  opt-out. 

[FR  Doc.  02-23199  Filed  9-19-02;  8:45  am] 
BHJJNG  COM  tn»-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

[DA  02-2099;  IMM  Docket  No.  01-62;  RM- 
10053,  RM-10109,  RM-10110,  RM-10111, 
RM-10112,  RM-10113,  RM-10114,  RM- 
10116] 

Radio  Broadcasting  Servlcaa; 
Ardmort,  Brilliant,  Brookwood, 
Gadadan,  Hoovar,  AL;  Undan, 
McMlnnvllla,  IN;  Moundvilla,  Naw 
Hope,  AL;  Okolona,  MS;  Plaaaant 
Grova,  AL;  Pulaakl.  IN;  Ruaaallvtila, 
Scottaboro,  Troy,  Truaavllla, 
Tuacalooaa,  AL;  Waidan,  TN  and 
Wlnflald,AL 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

S4JMMARY:  In  response  to  a  petition  for 
rule  making  in  this  Proceeding  jointly 
filed  by  Capstar  TX  Limited  Partnership. 
Clear  Channel  Broadcasting  Licenses, 
Inc.,  and  Jacor  Licensee  of  Louisville  II, 
Inc.,  this  document  grants  multiple 
channel  substitutions  and  changes  of 
community  of  license  in  Alabama. 
Mississippi  and  Tennessee.  Specifically, 
this  document  substitutes  Channel 
288C2  for  Channel  290A  at  Trussville, 
Alabama,  reallots  Channel  288C2  to 
Hoover,  Alabama,  and  modifies  the 
Station  WENN  license  to  specify 
operation  on  Chaimel  288C2  at  Hoover. 
In  order  to  accommodate  the  Channel 
288C2  allotment  at  Hoover,  this 
document  substitutes  Channel  290C3  for 


r 
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Channel  288A  at  Tuscaloosa,  Alabama, 
reallots  Channel  290C3  to  Brookwood, 
Alabama,  and  modifies  the  Station 
WRTR  license  to  specify  operation  on 
Channel  290C3  at  Brookwood.  To 
accommodate  Channel  290C3  at 
Brookwood,  this  document  substitutes 
Channel  249A  for  Channel  290A  at 
Winfield,  Alabama,  and  modifies  the 
license  of  Station  WKXM  to  specify 
operation  on  Channel  249A.  In  order  to 
accommodate  Channel  249A  at 
Winfield,  it  substitutes  Channel  278A 
for  .Channel  249A  at  Russellville, 
Alabama,  and  modifies  the  Station 
WKGL  license  to  specify  operation  on 
Channel  2  78 A.  In  order  to  accommodate 
Channel  288C2  at  Hoover,  this 
document  also  substitutes  Channel 
289C0  for  Chaimel  289C  at  Troy, 
Alabama,  and  modifies  the  Station 
WZHT  license  to  specify  operation  on 
Channel  289C0.  See  SUPPLEMENTARY 
INroRMATION. 

DATES:  Effective  October  15,  2002. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Robert  Hayne,  Mass  Media  Bureau  (202) 
418-2177. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Report  and  Order  in  MM 
Docket  No.01-62  adopted  August  28, 
2002,  and  released  August  30,  2002.  The 
full  text  of  this  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Information  Center  at  Portals  11,  CY- 
A257,  445  12th  Street,  SW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
i'om  the  Commission's  copy  contractor, 
Qualex  International,  Portals  11,  445 
12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC  20554,  telephone  (202) 
863-2893,  facsimile  (202)  863-2898,  or 
via  e-mail  quaIixint@aol.coin. 

This  document  reallots  Channel 
279C1  from  Gadsden,  Alabama,  to 
Trussville,  Alabama,  and  modifies  the 
Station  WQEN  license  to  specify 
Trussville  as  its  community  of  license. 
In  order  to  allot  Channel  279C1  to 
Trussville,  Alabama,  this  documents 
reallots  Channel  280C2  from  Columbus, 


Mississippi,  to  Okolona,  Mississippi, 
and  modifies  the  Station  WACR  license 
to  specify  Okolona  as  its  community  of 
license.  This  document  allots  Channel 
267A  to  Linden,  Tennessee,  and 
Channel  278A  to  New  Hope,  Alabama. 
This  docimient  substitutes  Channel 
279C3  for  Channel  280A  at 
McMiimville,  Tennessee,  reedlots 
Channel  279C3  to  Walden,  Teimessee, 
and  modifies  the  Station  WTRZ  license 
to  specify  operation  Walden  as  its 
community  of  license.  See  66  FR  14872, 
March  14,  2001.  The  reference 
coordinates  for  the  Channel  288C2 
allotment  at  Hoover,  Alabama,  are  33- 
22-41  and  86-48-35.  The  reference 
coordinates  for  the  Channel  290C3 
allotment  at  Brookwood,  Alabama,  are 
33-12-36  and  87-24—40.  The  reference 
coordinates  for  the  Channel  249A 
allotment  at  Winfield,  Alabama,  are  33- 
12-36  and  87-24-40.  The  reference 
coordinates  for  the  Channel  289C0 
allotment  at  Troy,  Alabama,  are  31-52- 
03  and  86-14-58.  The  reference 
coordinates  for  the  Channel  280C2 
allotment  at  Okolona,  Mississippi,  are 
33-51-38  and  88-30-44.  The  reference 
coordinates  for  the  Channel  258A 
allotment  at  Vardaman,  Mississippi,  are 
33-46-13  and  89-15-26.  The  reference 
coordinates  for  the  Chaimel  267A 
allotment  at  Linden,  Tennessee,  are  35- 
37-47  and  87-45-09.  The  reference 
coordinates  for  the  Channel  278A 
allotment  at  New  Hope,  Alabama,  are 
34_34_50  and  86-25-17.  The  reference 
coordinates  for  the  Chaimel  279C3 
allotment  at  Walden,  Tennessee,  are  35- 
14-32  and  85-22-17.  The  reference 
coordinates  for  the  Channel  279C1 
allotment  at  Trussville,  Alabama,  are 
33-26-38  and  86-52-47. 

List  of  Sub|ects  in  47  CFR  Part  73 

Radio,  Radio  broadcasting. 
Part  73  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 


Authority:  47  U.S.C.  154, 303,  334  and  336. 
§73.202    [Amended]  - 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Alabama,  is  amended 
by  removing  Trussville,  Channel  290A 
and  adding  Hoover,  Channel  288C2. 

3.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Alabama,  is  amended 
by  removing  Gadsden,  Channel  279C1 
and  adding  Trussville,  Channel  279C1. 

4.  Section  73.202(b),  the  Table  of  FM 
Allotments  imder  Alabama,  is  amended 
by  removing  Channel  288A  at 
Tuscaloosa  and  adding  Brookwood. 
Channel  290C3. 

5.  Section  73.202(b),  the  Table  of  FM 
Allotments  imder  Alabama,  is  amended 
by  removing  Channel  290A  and  adding 
Channel  249A  at  Winfield. 

6.  Section  73.202(b),  the  Table  of  FM 
Allotments  imder  Alabama,  is  amended 
by  removing  Channel  289C  and  adding 
Channel  289C0  at  Troy. 

7.  Section  73.202(b),  the  Table  of  FM 
Allotments,  under  Alabama,  is  amended 
by  adding  New  Hope,  Channel  278A. 

8.  Section  73.202(b),  the  Table  of  FM 
Allotments  imder  Mississippi,  is 
amended  by  removing  Channel  280C2  at 
Columbus  and  adding  Okolona,  Channel 
280C2. 

9.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Mississippi,  is 
amended  by  adding  Vardaman,  Channel 
258A. 

10.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Tennessee,  is 
amended  by  adding  Linden,  Channel 
267A. 

11.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Tennessee,  is 
amended  by  removing  McMinnville. 
Channel  280A  and  adding  Walden, 
Channel  279C3. 

Federal  Communications  Commission. 
~  John  A.  Karousos, 
Assistant  Chief,  Audio  Division,  Media 
Bureau. 

[FR  Doc.  02-23883  Filed  9-19-02;  8:45  am] 
8IUJNG  CODE  cna-oi-^ 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  niles  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-NE-1S-AD] 

BIN  2120-AA64 

Airworthiness  Directives;  Pratt  and 
Whitney  PW4000  Series  Turtxvfan 
Engines 

AGENCY:  Federal  Aviation 

Administration,  EKDT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

summary:  The  Federal  Aviation 
Administration  (FAA)  proposes  to  adopt 
a  new  airworthiness  directive  (AD)  that 
is  applicable  to  certain  serial  number 
(SN)  Pratt  and  Whitney  (PW)  models 
PW4164,  PW4168.  and  PW4168A 
turbofan  engines.  This  proposal  would 
require  operators  to  initially  and 
repetitively  borescope-inspect  14th  and 
15th  stage  rubstrips  located  on  the  13th 
and  14th  stage  stator  set  for  wear.  This 
proposal  is  prompted  by  reports  of  high 
pressure  compressor  (HPC)  surges 
during  the  takeoff  phase  of  flight  that 
have  been  attributed  to  increased  stage 
14  and  stage  15  HPC  blade  tip 
clearances  caused  by  excessive  wear  on 
the  HPC  inner  rear  case  rear  hook.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  engine  power 
loss  during  takeoff  due  to  HPC  surge. 
DATES:  Comments  must  be  received  by 
November  19,  2002. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  2002-NE- 
15-AD.  12  New  England  Executive  Park, 
Burlington,  MA  01803-5299.  Comments 
may  be  inspected  at  this  location,  by 
appointment,  between  8:00  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  Comments  may 
also  be  sent  via  the  Internet  using  the 
following  address:  "9-ane- 
adcomment®faa.gov".  Comments  sent 


via  the  Internet  must  contain  the  docket 
number  in  the  subject  line. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Pratt  k  Whitney,  400  Main  St.,  East 
Hartford,  CT  06108,  telephone  (860) 
565-6600;  fax  (860)  656-4503.  This 
information  may  be  examined,  by 
appointment,  at  the  FAA,  New  England 
Region,  Office  of  the  Regional  Counsel, 
12  New  England  Executive  Park, 
Burlington,  MA. 

FOR  FURTHER  INFORMATION  CONTACT:  Tara 
Goodman,  Aerospace  Engineer,  Engine 
Certification  Office,  FAA,  Engine  and 
Propeller  Directorate,  12  New  England 
Executive  Park,  Burlington,  MA  01803- 
5299;  telephone  (781)  238-7130;  fax 
(781)  238-7199. 
SUPPLEMENTARY  MFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  nde  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  action  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specffically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2002-NE-15-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 


FAA,  New  England  Region,  Office  of  the 
Regional  Counsel,  Attention: 

Rules  Docket  No.  2002-NE-15-AD, 
12  New  England  Executive  Parki, 
Burlington,  MA  01803-5299. 

Disciusion 

The  FAA  has  received  reports  of 
eleven  HPC  surge  events  occurring 
during  the  takeoff  phase  of  flight,  on  PW 
models  PW4164,  PW4168,  and 
PW4168A  turbofan  engines.  The 
manufacturer  has  attributed  these  surges 
to  increased  stage  14  and  stage  15  HPC 
blade  tip  clearances,  caused  by 
excessive  wear  on  the  rear  hook  of  the 
HPC  inner  rear  case  assembly  part 
number  (P/N)  53H2  72-01.  The  rear 
hook  wear  allows  the  14th  and  15th 
stage  rubstrips,  located  on  the  13th  and 
14Ui  stage  stator  in  the  HPC  inner  rear 
case  assembly,  to  rub  against  the  blade 
tips  resulting  in  increased  blade  tip 
clearances  and  a  reduced  surge  margin. 
This  proposal  requires  initial  and 
repetitive  borescope  inspections  of  the 
14th  and  15th  stage  rubstrips  for  wear 
and  removing  the  engine  from  service  if 
the  inspection  finds  14th  and  15th  stage 
rubstrip  wear  beyond  specified  limits, 
in  order  to  replace  the  13th  and  14th 
stage  stator  set  with  a  serviceable  stator 
set  and  to  replace  the  HPC  inner  rear 
case  assembly.  This  proposal  also 
requires,  on  uninstalled  engines, 
borescope  inspection  of  the  14th  and 
15th  stage  rubstrips,  and  if  any  evidence 
of  wear  through  to  parent  material  is 
revealed,  replacement  of  the  HPC  inner 
case  assembly  with  HPC  inner  case 
assembly  P/N  58H026-01 ,  and 
replacement  of  the  worn  13th  and  14th 
stage  stator  set  and  with  a  serviceable 
13tii  and  14th  stage  stator  set.  This 
condition,  if  not  corrected,  could  result 
in  engine  takeoff  power  loss  due  to  HPC 
surge. 

Manufacturer's  Service  Information 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  Pratt  & 

Whitney  Alert  Service  Bulletin  (ASB) 
PW4G-100-A72-170,  Revision  2,  dated 
June  24,  2002.  The  ASB: 

•  Is  applicable  to  engines  serial 
numbers  P733301  through  P733500  not 
having  HPC  inner  rear  case  assembly  P/ 
N  58H026-01  installed,  and  describes 
procedures  for  initial  and  repetitive 
borescope  inspections  of  14th  and  15th 
stage  rubstrips  for  wear;  and 

•  If  wear  exceeds  specified  limits, 
requires  removal  for  replacement. 
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within  certain  additional  cycles,  with  a 
serviceable  13th  and  14th  stage  stator 
set  P/N  57H283-01 ;  and 

•  If  wear  exceeds  specified  limits, 
requires  removal  for  replacement  of  the 
HPC  inner  rear  case  assembly  P/N 
53H272-01  with  a  new  design  HPC 
inner  rear  case  assembly  P/N  58H026- 
01. 

The  FAA  has  also  reviewed  and 
approved  the  technical  contents  of  Pratt 
&  Whitney  SB  PW4G-100-72-159, 
Revision  1.  dated  Jidy  12,  2000,  that 
introduces  a  new  HPC  iimer  rear  case 
with  different  rear  hook  material,  by 
either  modification  of  the  case  assembly 
or  replacing  the  HPC  inner  rear  case 
assembly  with  new  design  HPC  inner 
rear  case  assembly  P/N  58H02&-O1. 

FAA's  Detenninatiaii  of  an  Unsafie 
Condition  and  Proposed  Actions 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  PW  models  PW4164, 
PW4168,  and  PW4168A  turbofan 
engines  of  the  same  type  design,  the 
proposed  AD  would  require: 

•  Initial  and  repetitive  horoscope 
inspections  of  14Ui  and  15th  stage 
rubstrips,  located  on  the  13th  and  14th 
stage  stator  set  P/N  57H283-01,  for 
wear;  AND 

•  Removing  the  ^igine  from  service  if 
the  inspection  finds  14th  and  15th  stage 
rubstrip  wear  beyond  specified  limits, 
in  order  to  replace  the  13th  and  14th 
stage  stator  set  with  a  serviceable  stator 
set  and  to  replace  the  HPC  irmer  rear 
case  assembly;  AND 

•  On  uninstalled  engines,  borescope 
inspection  of  the  14th  and  15th  stage 
rubstrips,  and  if  any  evidence  of  wear 
through  to  parent  material  is  revealed, 
replacement  of  the  HPC  inner  case 
assembly  with  case  assembly  P/N 
58H026-O1,  and  replacement  of  the 
worn  13th  and  14th  stage  stator  set  with 
a  serviceable  13th  and  14th  stage  stator  •■ 
set. 

Installation  of  an  HPC  inner  rear  case 
assembly  P/N  58H026-01.  and  a 
serviceable  13th  and  14th  stage  stator 
set  P/N  57H283-01,  constitutes 
terminating  action  to  the  repetitive 
borescope  inspections  of  this  proposed 
AD.  The  actions  would  be  required  to  be 
done  in  accordance  with  the  service 
bulletins  described  previously. 

Economic  Analysis 

There  are  approximately  90  Pratt  & 
Whitney  models  PW4164,'  PW4168,  and 


PW4168A  turbofan  engines  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  21  engines 
installed  on  airplanes  of  U.S.  registry 
woiUd  be  affected  by  this  proposed  AD. 
The  FAA  also  estimates  that  it  would 
take  approximately  3  work  hours  per 
engine  to  perform  the  proposed 
inspection,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Assuming  an 
average  accumulation  of  100  cycles-in- 
service  per  month  per  engine,  the  FAA 
estimates  an  average  of  two  borescope 
inspections  be  required  per  engine  per 
year.  Parts  cost  is  not  included  in  this 
analysis,  as  this  AD  requires  inspection. 
Based  on  these  figures,  the  total  cost  of 
the  proposed  AD  to  U.S.  operators  is 
estimated  to  be  $7,560. 

Regulatory  Analysis 

This  proposed  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132,  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  proposed  rule. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  nde"  under  the  DOT 
Regidatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a^ubstantial  number  of  small  entities 
under  the  criteria  of  the  Regidatory 
Flexibility  Act.  A  copy  of  the  draft 
regidatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 


PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 
S39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Pratt  &  Whitney:  Docket  No.  2002-NE-15- 
AD. 

Applicability 

This  airworthiness  directive  (AD)  is 
applicable  to  Pratt  and  Whitney  (PW)  models 
PW4164,  PW4168,  and  PW4168A  turbofan 
engines,  serial  numbers  P733301  through 
P733500.  These  engines  are  installed  on,  but 
not  limited  to  Airbus  Industries  A330 
airplanes. 

Note  1:  This  AD  applies  to  each  engine 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
engines  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (f)  of  this  AD.  The 
request  should  include  an  assessment  of  the 
effect  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
AD;  and,  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance 

Compliance  with  this  AD  is  required  as 
indicated,  unless  already  done. 

To  prevent  engine  power  loss  during 
takeoff  due  to  high  pressure  compressor 
(HPC)  surge,  do  the  following: 

(a)  For  engines  with  an  HPC  inner  case 
assembly  part  number  (P/N)  58H026-01 
installed,  no  action  is  required. 

Airplanes  With  One  Affected  Engine 
Installed 

(b)  If  only  one  of  the  engines  on  the 
airplane  is  affected  by  this  AD,  do  the 
following: 

(1)  Perform  borescope  inspections  in 
accordance  with  the  Accomplishment 
Instructions,  Borescope  Inspection  for 
Engines  Installed  on  Aircraft,  paragraphs  l.A. 
through  l.I  of  Pratt  &  Whitney  Alert  Service 
Bulletin  (ASB)  PW4G-100-A72-1 70. 
Revision  2,  dated  June  24,  2002,  using  the 
following  Table  1  schedule: 
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Table  1.— Installed-Engine  Borescope  Inspection  Schedule 


Engine  cycles  accumulated 


Initial  borescope-inspect  14th  and  15th  stage  mbstrips 


(1)  Fewer  ttnn  900  cycles-since-new  (CSN)  or  cycles-since-refuit)ish- 
ment  (CSR)  of  the  HPC  inner  rear  case  assembly,  on  the  effective 
date  of  this  AD. 

(ii)  More  than  900  CSN  or  CSR  but  fewer  than  1 ,500  CSN  or  CSR,  on 
the  effective  date  of  this  AD. 

(iii)  More  than  1,500  CSN  or  CSR,  on  the  effective  date  of  this  AD 


Before  accumulating  1 ,500  CSN  or  CSR.  whichever  occurs  later. 


Within  600  cycles-in-service  (CIS)  after  the  effective  date  of  this  AD. 

Within  600  cycles  since  the  last  inspection  of  14th  and  15th  stage 
mbstrips,  or  600  CIS  after  the  effective  date  of  this  AD,  whichever 
occurs  earlier. 


(2)  Use  the  wear  limits  and  disposition  the 
engine  in  accordance  with  the 
Accomplishment  Instructions,  Borescope 
Inspection  for  Engines  Installed  on  Aircraft, 
paragraphs  2  through  4  of  Pratt  &  Whitney 
ASB  PW4G-100-A72-170,  Revision  2,  dated 
June  24,  2002. 

Airplanes  With  Two  Affected  Engines 
Installed 

(c)  For  engines  installed  on  airplanes  with 
two  engines  affected  by  this  AD,  do  the 
following: 

(1)  Perform  borescope  inspections  in 
accordance  with  the  Accomplishment 
Instructions,  Borescope  Inspection  for 
Engines  Installed  on  Aircraft,  paragraphs  l.A. 
throu^  l.I  of  Pratt  &  Whitney  ASB  PW4G- 
10QrA72-170,  Revision  2,  dated  June  24, 
2002,  using  the  schedule  in  Table  1. 

(2)  If  a  borescope  inspection  of  one  engine 
reveals  any  evidence  of  wear  through  to  the 
parent  material  of  either  the  14tb  stage  or 
15th  stage  rubstrip,  then  borescope-inspect 
the  other  engine  on  the  aircraft  within  10 
additional  QS.  If  the  other  engine  shows  any 
evidence  of  wear  through  to  the  parent 
material  of  either  14th  stage  or  15th  stage 
rubstrip,  then  remove  either  engine  from  the 
aircraft  within  25  additional  CIS  and  replace 
with  an  engine  not  affected  by  this  AD. 

Borescope  Inspections  of  Uninstalled 
Engines 

(d)  For  engines  removed  from  the  aircraft 
and  not  scheduled  for  HPC  disassembly, 
perform  a  borescope  inspection  in 
accordance  with  the  Accomplishment 
Instructions,  Borescope  Inspection  for 
Engines  Removed  From  the  Aircraft  and  Not 
Scheduled  for  HPC  Disassembly,  paragraphs 
l.A.  through  l.I  of  Pratt  &  Whitney  ASB 
PW4G-100-A72-170.  Revision  2,  dated  June 
24,  2002.  Use  the  wear  limits  and  disposition 
the  engine  in  accordance  with  paragraphs  2 
through  3  of  the  ASB. 

(e)  Thereafter,  perform  the  borescope 
inspections  of  paragraphs  (b),  (c),  or  (d)  of 
this  AD  within  600  cycles  since  last 
inspection. 

Terminating  Action 

(f)  Installation  of  an  HPC  inner  rear  case 
assembly  P/N  58H026-01  in  accordance  with 
Pratt  &  Whitney  service  bulletin  (SB)  No. 
PW4G-100-72-159,  Revision  1,  dated  July 
12,  2000  constitutes  terminating  action  for 
the  repetitive  engine  borescope  inspections 
of  this  AD. 


Alternative  Methods  of  Compliance 

(g)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office  (ECO).  Operators  must 
submit  their  request  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  ECO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  irom  the  ECO. 

Special  Flight  Permits 

(h)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  done. 

Issued  in  Burlington,  Massachusetts,  on 
September  13,  2002. 

lay  J.  Pardee, 

Manager,  Engine  and  PropeUer  Directorate, 
Aircraft  Certification  Service. 

[FR  Doc.  02-23882  Filed  9-19-02: 8:45  am] 
BtLUNQ  COOe  491»-1»-P 


DEPARTMEtfT  OF  TRANSPORTATION 
Federal  Aviation  Adminiatratton 

14  CFR  Part  39 

[Doctot  No.  2001-NE-06-AD] 

RIN  2120-AA64 

Airworthineaa  Directivaa;  TurtMmeca 
S.A.  Arriei  1  A2, 1  C.  1  CI,  1  C2, 1  D, 
1  D1, 1  E2, 1  K,  1  K1. 1  S,  1  SI  and 
Arriei  2  B,  2  B1, 2  C.  2  CI,  2  SI  Serlea 
Turtwahaft  Englnea 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking  (NPRM); 
reoperung  of  comment  period. 

SUMMARY:  This  notice  revises  an  earlier 
proposed  airworthiness  directive  (AD), 
applicable  to  Turbomeca  S.A.  Arriei- 1 
D,  1  Dl.  IS.  1  Si,  2  SI,  and  -2B  series 
turboshaft  engines.  That  proposal  would 


have  required  the  insertion  of  a  sleeve 
in  the  attachment  boss  of  the 
compressor  bleed  valve.  That  proposal 
was  prompted  by  several  cases  of 
contained  centrifugal  compressor 
impeller  blade  ruptures  that  occurred  in 
service.  This  proposed  action  revises  the 
proposed  rule  by  retaining  the  insertion 
of  a  sleeve  in  the  attachment  boss  of  the 
compressor  bleed  valve,  adding 
requirements  for  bonding  the  sleeve  in 
the  bleed- v^ve  mounting  pad,  and 
expanding  the  applicability  to 
Turbomeca  Arriei  1  A2, 1  C.  1  Cl,  1  C2. 
1  D,  1  Dl.  1  E2, 1  K,  1  Kl,  1  S.  l-Sl, 
and  Airiel  2  B,  2  Bl,  2  C,  2  Cl,  2  Si 
series  turboshaft  engines.  The  actions 
specified  by  this  proposed  AD  are 
intended  to  prevent  acoustic  excitation 
of  the  centrifugal  compressor  impeller 
blades  resulting  in  contained 
compressor  impeller  blade  ruptures  and 
power  loss  that  could  lead  to  an 
imcommanded  in-flight  shutdown. 
DATES:  Comments  must  be  received  by 
November  19.  2002. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  New  England 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rides  Docket  No.  2001-NE- 
06-AD,  12  New  England  Executive  Park, 
Burlington.  MA  01803-5299.  Comments 
may  be  inspected  at  this  location,  by 
appointment,  between  8  a.m.  and  4:30 
p.m..  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  also 
be  sent  via  the  Internet  using  the 
following  address:  "9-ane- 
adcomment@faa.gov".  Comments  sent 
via  the  Internet  must  contain  the  docket 
number  in  the  subject  line. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Turbomeca  S.A,  64511  Bordes  Cedex. 
France;  telephone  33  05  59  64  40  GO;  fax 
33  05  59  64  60  80.  This  information  may 
be  examined,  by  appointment,  at  the 
FAA,  New  England  Region,  Office  of  the 
Regional  Counsel,  12  New  England 
Executive  Park,  Burlington,  MA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Woldan.  Aerospace  Engineer, 
Engine  Certification  Office.  FAA,  Engine 
and  Propeller  Directorate.  12  New 
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England  Executive  Park,  Burlington,  MA 
01803-5299:  telephone  (781)  238-7136; 
fax  (781)  238-7199. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commimications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
commimications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  action  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  aft^r  the  closing  date  for  conunents, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NE-06-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Regional  Coimsel,  Attention:  Rules 
Docket-No.  2001-NE-06-AD,  12  New 
England  Executive  Park.  Burlington,  MA 
01803-5299. 

Discussion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  add  an  airworthiness 
directive  (AD),  applicable  to  Turbomeca 
S.A.  Arriel  1  D.  1  Dl,  IS,  1  Si,  2  Si. 
and  2B  series  turboshaft  engines,  was 
published  as  a  notice  of  proposed 
rulemaking  (NPRM)  in  the  Federal 
Register  on  September  6,  2001  (66  FR 
46562).  That  NPRM  required  installing 
a  sleeve  into  the  attachment  boss  of  the 
compressor  bleed  valve.  That  NPRM 
was  prompted  by  several  cases  of 
contained  centrifugal  compressor 
impeller  blade  ruptures  that  occmred  in 
service.  That  condition,  if  not  corrected. 


could  result  in  contained  compressor 
impeller  blade  ruptures  and  power  loss 
that  could  lead  to  an  uncommanded  in- 
flight shutdown. 

Since  that  NPRM  was  issued,  the 
Direction  Generale  de  L'Aviation  Civile 
(DGAC),  which  is  the  airworthiness 
authority  for  France,  has  notified  the 
FAA  that  the  sleeve  inserted  in  the 
attachment  boss  of  the  compressor  bleed 
valve  must  be  bonded  in  the  bleed-valve 
mounting  pad.  and  that  the  affected 
population  of  Turbomeca  S.A.  engines 
is  expanded. 

Since  these  changes  expand  the  scope 
of  the  originally  proposed  rule,  the  FAA 
has  determined  that  it  is  necessary  to 
reopen  the  comment  period  to  provide 
additional  opportunity  for  public 
comment. 

Manufacturer's  Service  Information 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  the  following 
Turbomeca  S.A.  Arriel  1  A2, 1  C,  1  Cl, 
1  C2, 1  D.  1  Dl,  1  E2, 1  K,  1  Kl,  1  S. 

1  SI  and  Arriel  2  B,  2  Bl,  2  C,  2  Cl. 

2  Si  series  turboshaft  engine  Mandatory 
Service  Bulletins  (MSB's): 

•  MSB  No.  292  72  2054,  dated 
September  20, 1999,  that  incoporates 
Modification  TU  54  and  provides 
instructions  for  the  removal  of  the 
compressor  bleed  valve,  installation  of 
the  sleeve,  and  reinstallation  of  the 
compressor  bleed  valve  on  Arriel  2  B 
and  2  Si  engines. 

•  MSB  No.  292  72  0261,  dated 
September  20, 1999,  that  incorporates 
Modification  TU  300  and  provides 
instructions  for  the  removal  of  the 
compressor  bleed  valve,  installation  of 
the  sleeve,  and  reinstallation  of  the 
compressor  bleed  valve  on  Arriel  1  D,  1 
Dl,  1  S,  and  1  Si  engines. 

•  MSB  No.  292  72  2070,  Update  1. 
dated  October  5,  2001,  that  incorporates 
Modification  TU  70A,  and  provides 
instructions  for  bonding  the  sleeve  in 
the  bleed-valve  moimting  boss  on  Arriel 
2  B.  2  Bl.  2  C,  2  Cl,  and  2  Si  engines. 

•  MSB  No.  292  72  0275.  Update  1, 
dated  October  2.  2001,  that  incorporates 
Modification  TU  316A,  and  provides 
instructions  for  bonding  the  sleeve  in 
the  bleed-valve  mounting  boss  on  Arriel 
1  A2, 1  C,  1  Cl,  1  2, 1  D.  1  Dl,  1  E2.  ~ 

1  K,  1  Kl,  1  S.  and  1  SI  engines. 

Bilateral  Agreement  Information 

This  engine  model  is  manufactured  in 
France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  §  21.29  of  the  Federal 
Aviation  Regulations  (14  CFR  21.29) 
and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 


of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC.  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

FAA's  Determination  of  an  Unsafe 
Condition  and  Proposed  Actions 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Turbomeca  S.A.  Arriel 
1  A2. 1  C,  1  Cl.  1  C2. 1  D.  1  Dl,  1  E2. 
1  K,  1  Kl,  1  S,  1  SI  and  Arriel  2  B,  2 
Bl,  2  C,  2  Cl,  2  SI  series  turboshaft 
engines  of  the  same  type  design  that  are 
used  on  helicopters  registered  in  the 
United  States,  the  proposed  AD  would 
require  bonding  a  sleeve  in  the 
compressor  bleed-valve  mounting  pad. 
The  actions  would  be  required  to  be 
done  in  accordance  with  the  MSB's 
described  previously. 

Economic  Analysis 

There  are  approximately  1,406 
Turbomeca  S.A.  Arriel  1  and  Arriel  2 
model  turboshaft  engines  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  476  engines  installed  on 
helicopters  of  U.S.  registry  would  be 
affected  by  this  proposed  AD.  The  FAA 
also  estimates  that  it  would  take 
approximately  1,0  work  hour  per  engine 
to  perform  the  proposed  actions,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Required  parts  would  cost 
approximately  $430  per  engine.  Based 
on  these  figures,  the  total  cost  of  the 
proposed  AD  to  U.S.  operators  is 
estimated  to  be  $233,240. 

Regulatory  AnaljTsis 

This  proposed  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132,  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  proposed  rule. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative. 
on  a  substantial  nimiber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
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action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 

ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

.     1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113. 44701. 
S  39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Turbomeca  S.A:  Docket  No.  2001-NE-06- 
AD. 

Applicability 

This  airworthiness  directive  (AD)  is 
applicable  to  Turbomeca  S.A.  Arriel  1  A2, 1 
C,  1  Cl.  1  C2. 1  D.  1  Dl.  1  E2. 1  K.  1  Kl, 

1  S,  1  SI  and  Arriel  2  B,  2  Bl.  2  C.  2  Cl. 

2  Si  series  turboshaft  engines.  These  engines 
are  installed  on,  but  not  limited  to, 
Eurocopter  France  AS350B1,  AS350B2, 
AS350B3:  Astar  350D,  Fennic  ADS50U2  and 
Sikorsky  S-76A  and  S-76C  series 
helicopters. 

Note  1:  This  AD  applies  to  each  engine 
'  identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
engines  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance 

Compliance  with  this  AD  is  required 
within  30  days  after  the  effective  date  of  this 
AD.  unless  already  done. 

To  prevent  acoustic  excitation  of  the 
centrifugal  compressor  impeller  blades, 
resulting  in  contained  blade  ruptures  and 
power  loss  that  could  lead  to  an 
uncommanded  in-flight  shutdown,  do  the 
following: 


Modification  TU  300  Not  Incorporated 

(a)^or  Arriel  1  D.  1  Dl.  1  S.  and  1  Si 
engines  that  do  not  have  TU  300 
incorporated,  incorporate  TU  300  and  TU 
316A  as  follows: 

(1)  Remove  the  bleed  valve  in  accordance 
with  the  Instructions  to  be  Incorporated  of 
Turbomeca  mandatory  service  bulletin  (MSB) 
292  72  0261,  dated  September  20, 1999. 

(2)  Install  sleeve  part  number  (P/N)  0  292 
15  333  0  and  the  bleed  valve  in  accordance 
with  2.B.(l)(d)  through  2.B.(l)(g)  of  the 
Instructions  to  be  Incorporated  of  Turbomeca 
MSB  292  72  0275,  Update  No.  1.  dated 
October  2.  2001. 

Modification  TU  300  Incorporated 

(b)  For  Arriel  1  A2. 1  C,  1  Cl,  1  C2. 1  D, 
1  Dl,  1  E2. 1  K,  1  Kl.  1  S  and  1  Si  engines 
that  have  modification  TU  300  incorporated, 
incorporate  modification  TU  316A  in 
accordance  with  2.B.(l)(a)  through  2.B.(l)(g) 
or  2.B.(2)  of  the  Instructions  to  be 
Incorporated  of  Turbomeca.  MSB  292  72 
0275,  Update  1,  dated  October  2,  2001. 

Modification  TU  54  Not  Incorporated 

(c)  For  Arriel  2  B  and  2  Si  engines  that  do 
not  have  modification  TU  54  incorporated, 
incorporate  TU  54  and  TU  70A  as  follows: 

(1)  Remove  the  bleed  valve  in  accordance 
with  the  Instructions  to  be  Incorporated  of 
Turbomeca  MSB  292  72  2054.  dated 
September  20, 1999. 

(2)  Install  sleeve  P/N  0  292  15  333  0  and 
the  bleed  valve  in  accordance  with  the 
2.B.(l)(d)  through  2.B.(l)(g)  or  2.B.(2)of  the 
Instructions  to  be  Incorporated  of  Turlrameca 
MSB  292  72  2070,  Update  1.  dated  October 
5.  2001. 

Modification  TU  54  Incorporated 

(d)  For  Arriel  2  B,  2  Bl,  2  C.  2  Cl  and  2 
Si  engine  that  have  modification  TU  54 
incorporated,  incorporate  modification  TU 
70A  in  accordance  with  2.B.(l)(a)  through 
2.B.(l)(g)  or  2.B.(2)  of  the  Instructions  to  be 
Incorporated  of  Turbomeca  MSB  292  72 
2070,  Update  1,  dated  October  5.  2001. 

Alternative  Methods  of  Compliance 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Engine 
Certification  Office  (ECO).  Operators  must 
submit  their  request  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager.  ECO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  ECO. 

Special  Flight  Permits 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with$§21.ig7and21.199ofthe 
Federal  Aviation  Regulations  (14  CFR  21,197 
and  21.199)  to  operate  the  helicopter  to  a 
location  where  the  requirements  of  this  AD 
can  be  done. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Direction  Generale  de  L'Aviation  Civile 
(DGAC)  Airworthiness  Directives  No.  2002- 
126(A)  and  2002-27(A).  dated  March  6,  2002 


that  replaced  DGAC  AD's  1999-391(A)  and 
19g9-392(A),  dated  October  6,  1999. 

Issued  in  Burlington,  Massachusetts,  on 
September  12,  2002. 
lay  J.  Pardee, 

Manager.  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service. 

[FR  Doc.  02-23881  Filed  9-19-02;  8:45  am) 

■UMO  COM  4t1»-l»-» 


DEPARTMENT  OF  TRANSPORTATION 

F«d«i«l  Highway  Administration 

23  CFR  Parts  450  and  1410 

Fadaral  Transit  Administration 

23  CFR  Part  1410 

49  CFR  Parts  613  and  621 
[FHWA  Ooelwt  No.  FHWA-99-5933] 
RIN  21 2S-AE62;  FTA  RIN  21 32-AAe6     ' 

Statawlds  Transportation  Planning; 
Metropolitan  Transportation  Planning 

AGENCIES:  Federal  Highway 
Administration  (FHWA).  Federal 
Transit  Administration  (FTA),  DOT. 
ACTION:  Partial  withdrawal  of  notice  of 
proposed  rulemaking  (NPRM). 

SUMMARY:  This  document  partially 
withdraws  the  proposed  rulemaking  in 
which  the  agencies  prop>osed  to  amend 
its  requirements  on  statewide  and 
metropolitan  planning  (65  FR  33922, 
May  25,  2000;  comment  period  ended  at 
65  FR  41891,  July  7,  2000).  This  partial 
withdrawal  is  based  on  the  level  of 
critical  comment  received,  the 
development  of  alternative  means  for 
implementing  the  topics  addressed  in   . 
the  NPRM  and  the  pendency  of 
reauthorization  of  the  surface 
transportation  program.  The  agencies 
are  withdrawing  this  rulemaking  except 
for  those  sections  that  relate  to  , 

"consultation  with  non-metropolitan 
local  officials"  which  are  addressed  in 
the  SNPRM  published  on  June  19.  2002, 
at  67  FR  41648. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
the  FHWA:  Mr.  Sheldon  M.  Edner. 
Metropolitan  Planning  and  Policies 
Team  (HEPM).  (202)  366-4066 
(metropolitan  planning).  Mr.  Dee  Spann. 
Statewide  Planning  Team  (HEPS),  (202) 
366-4086  (statewide  planning),  or  Mr. 
Reid  Alsop,  Office  of  the  Chief  Counsel 
(HCC-31),  (202)  366-1371.  For  the  FTA: 
Mr.  Charles  Goodman.  Metropolitan 
Planning  Division  (TPL-12) 
(metropolitan  planning),  (202)  366- 
1944,  Mr.  Paul  Verchinski.  Statewide 
Planning  Division  (TPL-11)  (statewide 
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planning),  (202)  366-1626,  or  Mr.  Scott 
Biehl,  Office  of  the  Chief  Counsel  (TCC^ 
30),  (202)  366-0952.  Both  agencies  are 
located  at  400  Seventh  Street,  SW.. 
Washington,  D.C.  20590.  Office  hours 
for  the  FHWA  are  from  7:45  a.m.  to  4:15 
p.m.,  e.t.,  and  for  the  FTA  are  from  8:30 
a.m.  to  5  p.m.,  e.t.,  Monday  through 
Friday,  except  Federal  holidays. 
SUPPLEMENTARY  INFORMATION:  Internet 
users  may  access  all  comments  received 
by  the  U.S.  DOT  Dockets,  Room  PL-401, 
by  using  the  universal  resource  locator 
(URL):  http://dms.dot.gov.  H  is  available 
24  hours  each  day,  365  days  each  year. 
Please  follow  the  instructions  online  for 
more  information  and  help. 

An  electronic  copy  of  this  docmnent 
may  be  downloaded  using  a  computer, 
modem  and  suitable  communications 
software  from  the  Government  Printing 
Office's  Electronic  Bulletin  Board 
Service  at  (202)512-1661.  Internet  users 
may  reach  the  Office  of  the  Federal 
Register's  home  page  at:  http:// 
www.nara.gov/fedreg  and  the 
Goverrunent  Printing  Office's  web  page 
at:  http://www.access.gpo.gov/nara. 

Background  { 

Sections  1203, 1204,  and  1308  of  the 
Transportation  Equity  Act  for  the  21st 
Centxuy  (TEA-21).  Public  Law  105-178, 
112  Stat.  107,  amended  23  U.S.C.  134 
and  135,  which  require  a  continuing, 
comprehensive,  and  coordinated 
transportation  planning  process  in 
metropolitan  areas  and  States.  Similar 
changes  were  made  by  sections  3004, 
3005,  and  3006  of  the  TEA-21  to  49 
U.S.C.  5303-5306  which  address  the 
metropolitan  planning  process  in  the 
context  of  the  FTA's  responsibilities.  In 
addition  section  5206(e)  of  the  TEA-21 
directed  that  all  inteUigent 
transportation  system  (ITS) 
improvements  funded  with  highway 
trust  fund  monies  (including  those  from 
the  mass  transit  account)  be  consistent 
with  the  national  ITS  architecture. 

The  FHWA  and  the  FTA  published  a 
notice  of  proposed  rulemaking  on  May 
25,  2000  (65  FR  33922);  that  detailed 
proposed  revisions  to  the  existing 
planning  regulations  23  CFR  part  450. 
Comments  were  solicited  by  August  23, 
2000  (later  extended  to  September  23, 
2000;  July  7,  2000  65  FR  41891).  We  are 
also  terminating  a  related  rulemaking 
dealing  with  revisions  to  regulations 
regarding  the  implementation  of  the 
National  Environmental  Policy  Act 
(NEPA)  for  projects  funded  or  approved 
by  the  FHWA  or  the  FTA,  which  was 
proposed  simultaneously  with  the 
planning  NPRM  in  a  separate  docvunent, 
published  elsewhere  in  today's  Federal 
Register. 


A  companion  NPRM  for  the 
Intelligent  Transportation  System 
Architectiue  (ITS)  and  Standards,  23 
CFR  parts  655  and  940  was  published 
on  May  25.  2000,  at  65  FR  33994.  A 
final  rule  was  published  on  January  8, 
2001,  at  66  FR  1446.  Efforts  were  made 
to  coordinate  development  of  the  ITS 
and  planning  rules,  specifically  with 
regard  to  the  requirement  for  an  "ITS 
integration  strategy"  as  proposed  in  23 
CFR  1410.322(b)(ll)  of  the  planning 
NPRM. 

The  comments  discussed  below 
indicated  a  substantial  diversity  of 
opinion  from  a  wide  variety  of  interests, 
including  environmental  groups,  transit 
organizations,  the  State  Departments  of 
Transportation,  and  metropolitan 
planning  organizations.  In  the  Fall  of 
2000,  a  series  of  congressional  hearings 
raised  additional  issues  that  we  have 
reviewed.  Based  on  the  comments 
received,  the  time  elapsed  since 
publication  and  the  close  proximity  of 
reauthorization  of  the  surface 
transportation  program  we  have  decided 
to  partially  withdraw  the  proposed  rules 
and  rely  in  the  interim  on  both  existing 
regulatory  and  TEA-21  statutory 
requirements  {e.g.  Federal  certifications 
of  Transportation  Management  Areas, 
Metropolitan/State  Federal  Planning 
Findings,  etc.)  as  well  as  non-regulatory 
approaches  to  implement  the  TEA-21 
planning  provisions,  such  as  reinforcing 
compliance  through  workshops,  pilot 
activities,  case  studies,  information 
sharing  and  selective  enforcement  of 
compliance  with  existing  FHWA  and 
FTA  regulations  and  enforcement  tools 
on  a  case-by-case  basis.  However,  we  are 
not  withdrawing  the  portions  of  the  May 
2000  planning  NPRM  as  they  pertain  to 
consiiltation  with  non-metropolitan 
local  officials.  We  are  addressing  that 
issue  in  a  separate  SNPRM  published 
previously  in  the  Federal  Register. 

The  Statewide  Metropolitan  Planning 
regiilation  at  23  CFR  450,  continues  in 
force  except  as  modified  by 
Transportation  Equity  Act  for  the  21st 
Century  (TEA-21)  (Public  Law  105-178, 
112  Stat.  107,  June  1998).^ 

Discussion  of  Comments  on  the  NPRM 

After  reviewing  the  comments 
submitted  in  response  to  the  NPRM,  the 
FHWA  and  the  FTA  have  decided  to 
partially  withdraw  our  rulemaking  on 
this  issue.  As  indicated  earlier  the 
extent  of  controversy,  the  divergence  of 
opinion  and  the  close  proximity  of 
reauthorization  all  suggest  withdrawal 


'  For  guidance  on  implementing  the  provisions  of 
the  TEA-21  please  see  the  memorandum,  dated 
Febniary  2,  2001 .  entitled  "Implementing  TEA-21 
Planning  Provisions"  available  at  the  following 
URL:  httpMwww.fhym.dot.gov/hep/tea21mem.hfn. 


of  the  proposed  rules  except  the  section 
that  addresses  consultation  with  non- 
metropolitan  local  officials.  We  will 
reconsider  the  possibility  of  issuing 
regulations  after  reauthorization  of  the 
surface  transportation  program.  During 
the  comment  period  on  the  proposed 
rules,  the  FTA  and  the  FHWA  held 
seven  public  meetings  to  present 
information  on  the  NPRM.  Comments 
were  not  solicited  at  those  meetings. 
Attendees  were  encouraged  to  submit 
all  comments  to  the  docket.  However,  a 
simimary  of  questions  raised  at  the 
meetings  and  the  general  responses  of 
the  FHWA  and  the  FTA  presenters  is 
included  in  the  docket. 

to  addition  the  FTA  and  the  FHWA 
responded  to  requests  for  presentations 
at  several  meetings  during  the  comment 
period  of  the  NPRMs.  The  agencies 
made  the  following  presentations:  Texas 
Planning  Conference,  Alaska  (arranged 
teleconference),  Michigan,  Florida,  and 
the  Association  of  Metropolitan 
Plannmg  Organiza^ons  policy 
conference.  A  summary  of  all  comments 
by  section  of  the  NPRM  has  been 
prepared  by  the  FHWA  and  the  FTA        • 
and  inserted  in  the  docket.  We  have 
carefully  reviewed  all  comments. 

During  the  comment  period  (on 
September  12  and  13,  2000),  the  Senate 
Environment  and  Public  Works  and  the 
House  Transportation  and  tofrastructure 
Committees  held  hearings  regarding  the 
NPRMs.  The  FHWA  and  the  FTA  have 
reviewed  the  comments  and  questions 
raised  at  the  hearings. 

Summary  of  Comments  Received 

There  were  approximately  425 
documents  (representing  just  over  300 
discrete  comments  when  form  letters 
from  multiple  groups  and  mdividuals 
are  accovmted  for)  submitted  to  the 
docket  for  the  plaiming  NPRM.  The 
comments  were  distributed  among  types 
of  organizations  as  indicated  below.  We 
received  diverse  and,  even,  opposing 
comments.  General  comments 
concerning  the  rule  are  addressed 
initially,  followed  by  specffic  responses 
to  individual  sections  of  the  regulatory 
proposals.  We  received  comments  from 
the  foUowmg: 

toterest  groups  and  associations — 69 
„  Busmesses — 2 
Congressional — 1 
Federal  agencies — 7 
Local  governments — 34 
Metropolitan  Planning  Organizations — 

70 
Private  individuals — 14 
Regional  Councils— 44 
State  DOTs— 52 
Other  State  agencies — 17 
Transit  agency — 16 
Tribes  and  tribal  organizations — 11 
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Distribution  Table 

The  NPRM  proposed  reniunbering  of 
23  CFR  part  450  as  23  CFR  part  1410 
and  amending  Chapter  VI  of  Title  49 
CFR  by  removing  part  613  and  addmg 
part  621.  We  did  not  receive  any 
comments  on  this  proposal. 

Section-by-Section  Discussion  of  the 
Comments 

The  discussion  in  this  section 
presents  comments  received  on  specific 
sections. 

Section  1410.100    Purpose 

■  No  comments  were  received  on  this 
section. 

Section  1410.102    Applicability 

We  did  not  receive  any  comments  on 
this  section 

Section  1410.104    Definitions 

We  received  a  comment  bom.  a  State 
DOT  that  the  regulations  should  define 
'transportation  control  measures  (TCM)" 
to  include  only  those  projects  included 
in  the  State  implementation  plan  ( SIP). 
It  was  our  intent  in  the  NPRM  that 
TCMs  be  defined  to  mclude  only  those 
measures  that  are  specifically  identified 
and  committed  to  in  the  applicable  SIP. 
The  definition  used  m  the  NPRM  was 
taken  from  the  transportation 
conformity  rule  for  consistency. 

A  State  IXJr  suggested  that 
"systematic  prtx^ess"  be  dropped  from 
the  definition  of  "congestion 
management  system  (CMS)." 

More  than  twenty  discrete  comments 
were  received  on  the  proposed 
definition  of  "consultation;"  opposed 
and  supportive.  Representatives  of 
todian  Tribal  Governments  proposed 
revised  wording  to  address  the  issue 
concerning  consultation  with  todian 
Tribal  Governments.  Numerous 
comments  were  received  suggestmg 
minor  revisions  to  our  proposed 
definition  of  "coordtoation." 

Definitions  for  "design  concept." 
"design  scope,"  "fedei^ly  funded  non- 
emergency transportation  services," 
"financial  estimate,"  and  "freight 
shipper"  were  mcluded  to  the  NPRM. 
One  commenter  observed  that  the 
definition  of  design  concept  was  too 
restrictive  for  attainment  areas  and 
proposed  modification.  A  suggestion  to 
define  financial  estimates  to  precise 
detail  was  offered. 

One  commenter  suggested  revising 
the  term  "Governor"  by  adding  "or 
designee"  in  the  definition.  A  proposal 
to  clarify  "ITS  Integration  Strategy"  was 
offered  by  the  totelligent  Transportation 
Society  of  Maryland.  A  similar  proposal 
was  made  by  a  State  DOT  for 
"illustrative  projects." 


Several  commenters.  primarily  State 
DOTs  and  MPOs,  observed  that  the 
termtoology  "interim  plan  and  TIP"  was 
either  not  necessary  or  confusing. 

One  commenter  offered  the  idea  that 
the  definition  of  MPO  needed  emphasis 
on  the  policy  body  as  the  MPO. 
Approximately  five  commenters 
suggested  that  the  term  "most  recent 
assumptions"  be  tied  to  a  statutory 
definition  or  left  to  the  MPO  to 
determtoe.  A  few  comments  were 
offiered  to  modify  the  term  "provider  of 
transportation  freight  services. 

Several  commenters  raised  questions 
concerning  the  prohibition  against 
extensions  in  nonattainment  areas  and 
limitation  in  attainment  areas. 

The  TEA-21  Negotiated  Rulemaking 
Committee — Tribal  Caucus  suggested 
that  the  definition  should  allow  a  tribal 
government  to  request  designation  as  a 
transportation  management  area  (TMA). 

A  suggestion  to  modify  the  potot  at 
which  the  twenty-year  period 
commenced  was  offered  by  a 
commenter.  A  proposal  to  drop  the 
terminology  "or  special  census  as 
appropriate"  from  the  definition  of 
luhanized  area  was  offered. 

Proposals  from  State  DOTs  and  MPOs 
were  offered  to  define  the  terms 
"comprehensive  update."  "project 
phase,"  "planning  process 
participants,"  and  "conformity  freeze." 

The  environmental  justice  elements  of 
the  NPRM  generated  a  great  deal  of 
comment.  One  common  thread  in  these 
comments  was  the  suggestion  that  key 
terms  be  deftoed. 

Subpart  B— Statewide  Transportation 
Plaimiiig  and  Programming 

Section  1410.200    Purpose 

One  State  DOT  observed  that  this 
section  should  emphasize  "general 
strategies"  to  serve  operations  and 
management  smce  the  statewide  plan 
can  be  a  policy  plan.  Another 
commenter  observed  that  this  section 
should  reference  "multimodal,"  as  well 
as  "intermodal." 

Section  1410.202    Applicability 

One  conunenter  asked  that  this 
section  acknowledge  the  possibility  of 
other  agencies  being  designated  by  the 
Governor  as  participants  to  the  planntog 
process. 

Section  1410.204    Definitions 

No  comments  were  received  on  this 
section. 

Section  1410.206    Statewide 
Tmnsportation  Planning  Process  Basic 
Requirements 

We  received  over  fifty  comments  from 
advocacy  groups,  professional  groups. 


State  DOTs.  State  agencies  and  MPOs  on 
this  section.  The  comments  were  split 
between  two  clear  poles:  a  general 
perception  that  the  NPRM  did  not  go  far 
enough  to  demonstrate  how  MPOs  and 
State  DOTs  can  achieve  enviroiunental 
justice  goals  and  a  line  of  reasoning  that 
suggests  that  the  proposed  requirements 
were  too  detailed  and  burdensome,  to 
the  latter  instance,  a  companion 
Argument  was  offered  frequently  that  the 
NPRM  confused  the  principles  of 
environmental  justice  with  the 
principles  of  Title  VI  of  the  Civil  Rights 
Act  (42  U.S.C.  2000d-l). 

Section  1410.208    Consideration  of 
Statewide  Transportation  Planning 
Factors 

Three  general  themes  emerged  from 
the  comments  submitted  on  this  section; 
(1)  Guidance  on  the  compliance  with 
the  seven  planning  factors  should  be 
minimal  and  tied  to  best  practices  and 
good  examples;  (2)  the  term  "planning 
process  participants"  was  too  vague; 
and  (3)  proposed  section  1410.208(b) 
was  imnecessary. 

Section  1410.210    Coordination  of 
Planning  Process  Activities 

We  received  several  comments  from 
local  government  officials,  State  DOTs. 
and  advocacy  groups  regarding  this 
section,  generally  seekir^  to  modify  key 
relationships  or  add  entities  for 
coordination.  One  commenter  suggested 
that  we  change  coordtoation  to 
"consultation"  or  "communication" 
where  other  States  or  coimtries  are 
involved.  Another  commenter  suggested 
adding  todian  Tribal  Governments  to 
the  entities  tovolved  to  coordination 
and  several  commenters  proposed  more 
specificity  of  coordination  procedures 
for  clarity. 

We  also  received  comments 
requesting  clarification  of  the  proposed 
rule  as  to  the  application  of 
transportation  conformity  to  the 
statewide  transportation  planning 
process. 

Section  1410.212    Participation  by 
Interested  Parties 

We  received  over  150  comments  from 
State  DOTs,  local  governments, 
advocacy  organizations  and  others  on 
this  section.  The  bulk  of  them  focused 
on  the  issue  of  consultation  with  non- 
metropolitan  local  officials.  We  have 
addressed  this  issue  in  a  separate 
SNPRM  published  previously  to  the 
Federal  Register  as  noted  above. 

One  tribal  government  suggested  that 
we  use  negotiated  rulemaking 
procedures  for  tribal  governments  to  the 
completion  of  the  rulemaking  process. 
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Section  1410.214    Content  and 
Development  of  Statewide 
Transportation  Plan 

Two  new  sections  were  proposed  to 
reflect  legislative  changes:  ITS  and 
optional  financial  plan.  Approximately 
twenty-five  comments  from  State  DOTs, 
MPOs  and  professional  associations 
were  submitted  on  the  ITS  architecture 
proposal.  The  comments  on  the  ITS 
provisions  were  generally  split  between 
supporting  the  proposal  and  opposing  it 
based  on  a  perceived  additional  burden. 
Some  commenters  felt  that  the  strategy 
of  main  streaming  ITS  investments  in 
this  ^hion  and  dealing  with  them  as 
part  of  the  planning  process  would  not 
permit  technology  to  be  implemented  in 
a  timely  fashion.  Some  DOTs  observed 
that  the  burden  of  getting  agreements 
signed  with  all  implementers  was  too 
great. 

Comments  on  the  financial  plan 
provisions  of  this  section  were  generally 
focused  on  understanding  how  this  plan 
related  to  the  financial  plan  required  of 
MPOs.  The  commenters  were  looking 
for  clarification  of  intent  and 
requirement.  j 

Section  1410.216    Content  and    - 
Development  of  Statewide 
Transportation  Improvement  Program 
(STIP) 

Three  general  comments  were  raised 
regarding  the  requirement  for  financial 
estimates  to  support  the  MPO  plan  and 
TIP  development.  State  DOTs 
questioned  the  inclusion  of  the  transit 
operator  as  a  party  to  the  estimate 
development  as  being  beyond  statutory 
Tequirement.  At  least  two  commenters 
questioned  what  the  time  fiame  should 
be  for  developing  estimates.  Finally,  one 
conunenter  questioned  the  extended 
authority  given  to  the  State  to  develop 
the  estimates. 

One  commenter  suggested  that  the 
provisions  of  §  1410.216(b)  be  revised  to 
require  participation  by  agencies  based 
on  ownership  or  degree  of 
environmental  impact.  It  was  suggested 
also  that  this  involvement  be  extended 
to  environmental  restoration  or 
enhancement  projects.  Three  general 
threads  of  commentary  were  offered  on 
§  1410.216(c).  State  DOTs  and  some 
MPOs  questioned  the  identification  of 
ITS  projects  on  several  groimds,  most 
notably  the  burden  of  clearly  identifying 
them.  The  general  need  for  this  section 
was  also  questioned.  Finally,  several 
commenters  wanted  clarification  of  the 
term  "project  phase." 

Several  comments  were  raised 
regarding  the  level  of  detailed 
information  required  for  a  TIP, 
especially  with  regard  to  categories  of 


funding  sources  for  projects.  A 
significant  battery  of  comments  was 
offered  regarding  the  role  of  Indian 
Tribal  Governments  in  the  STIP 
development  process.  One  Indian  tribe 
suggested  the  idea  that  Tribal 
Governments  should  be  included  with 
those  agencies  regularly  informed 
regarding  the  STIP  development  ~ 
process. 

A  Tribal  Government  representative 
suggested  that  Indian  Tribal 
Governments  should  be  included  in 
those  coop>erating  agencies  that  must  be 
consulted  in  STIP  modification 
procedures. 

Section  1410.218 

This  section  addressed  revisions 
made  as  a  result  of  the  replacement  of 
the  Major  Investment  Study 
requirement.  The  discussion  of 
comments  received  is  found  under 
section  1410.318  below. 

Section  141 0.220    Funding  of  Planning 
Pmcess 

A  tribal  government  suggested  that 
tribal  governments  should  be  identified 
among  the  participants  eligible  to 
receive  funds. 

Section  1410.222    Approvals,  Self- 
Certification  and  Findings 

Three  general  areas  of  comment  for 
this  section  appear  in  the  docket:  (1) 
The  FHWA  and  the  FTA  should  be  able 
to  approve  TIP/STIP  extensions;  (2) 
tribal  governments  should  be  afforded 
an  expanded  role  in  TIP/STIP 
development;  and  (3)  the  environmental 
justice  provisions  should  be  more 
explicitly  spelled  out.  Many  State  DOTs 
and  MPOs  requested  that  STIP/TIP 
extensions  be  allowed  in  nonattainment 
and  maintenance  areas. 

Section  1410.224    Project  Selection 

One  set  of  commenters  requested  the 
addition  of  tribal  governments  to  those 
with  selection  authority.  One 
commenter  questioned  whether  the 
language  of  this  section  permits  the 
unrestricted  movement  of  projects 
across  all  three  years  of  a  STIP.  Finally, 
a  commenter  felt  that  this  section 
continues  to  remain  unclear. 

Section  1410.226    Applicability  of 
NEPA  to  Transportation  Planning  and 
Progranmiing 

We  did  not  receive  any  comments  on 
this  section. 


Subpart  C — ^Metropolitan 
Transportation  Planning  and 
Programming 

Section  1410.300    Purpose  of  Planning 
Process 

One  commenter  suggested  that  this 
section  should  recognize  that  one 
purpose  of  the  metropolitan  planning 
process  is  to  plan  transportation  systems 
that  will  minimize  transportation 
related  fuel  consumption  and  air 
pollution. 

Section  1410.302    Organizations  and 
Processes  Affected  by  Planning 
Requirements 

One  commenter  suggested  that  the 
preamble  does  not  explain  why  the 
reference  to  project  selection  was 
proposed  to  be  dropped  irom  the 
regulation  since  this  is  the  link  between 
programming  and  the  actual  receipt  of 
Federal  funds. 

Another  commenter  wanted  us  to  add 
the  following  language:  "the  provisions 
of  this  subpart  are  applicable  to  agencies 
responsible  for  satisfying  the 
requirements  of  the  transportation 
planning,  programming  and  project 
development  processes  in  metropolitan 
areas  pursuant  to  23  U.S.C.  134  and  49 
U.S.C.  5303-6." 

Section  1410.304    Definitions 

We  did  not  receive  any  comments  on 
this  section. 

Section  1 4 1 0.306    What  Is  a 
Metropolitan  Planning  Organization 
and  How  Is  It  Created? 

Conunents  on  this  section  tended  to 
focus  on  MPO  policy  board  membership 
issues  regarding  representation  (elected 
officials  and  operators  of  major  modes 
of  transportation)  and  opposing  or 
favoring  the  proposed  changes  regarding 
multiple  MPOs  in  a  single  metropolitan 
area.  Several  MPOs  offered  the  idea  that 
MPO  policy  board  membership  should 
favor  elected  officials.  These  individuals 
also  tended  to  oppose  providing 
representation  for  operators  of  major 
modes  of  transportation. 

The  MPO  commenters  addressing  the 
matter  of  multiple  MPOs  tended  to 
support  the  NPRM  proposal  that  would 
..reduce  the  possibility  of  such 
designations. 

Section  1 4 1 0.308    Establishing  the 
Geographic  Boundaries  for  Metropolitan 
Transportation  Planning  Areas 

Only  one  comment  was  made  on  this 
section  and  it  favored  the  language  as 
proposed. 


Federal  Register /Vol.  67.  No.  183 /Friday,  September  20.  2002 /Proposed  Rules 


59223 


Section  1410.310  Agreements  Among 
Organizations  Involved  in  the  Planning 
Process 

The  comments  received  on  this 
section  tended  to  focus  on  the  addition 
of  the  ITS  agreement  to  the  list  of 
agreements  already  contained  in  this 
section.  The  concerns  ranged  from  the 
necessity  of  adding  an  agreement  to  the 
need  for  additional- guidance  on  what 
should  be  addressed  in  the  agreement. 
Some  commenters,  typically 
professional  association  and  ITS 
oriented  groups,  supported  the 
provision,  others  (often  MPOs  and  State 
DOTs)  objected  to  it.  Some  comments 
questioned  whether  an  MPO  wotdd 
have  the  staff  to  conduct  needed  work. 
Bringing  the  operating  agencies  to  the 
planning  process  was  raised  also  as  a 
concern,  largely  in  terms  of  the  potential 
to  add  to  the  biuden  of  coordination  and 
slow  down  the  planning  process. 

Several  commenters  addressed  the 
proposed  provisions  regarding  an 
agreement  on  ITS  policy  and 
operational  issues.  One  commenter  felt 
that  the  agreement  strategy  was 
unrealistic  and  potentially  destructive 
in  terms  of  promoting  ITS.  The 
comments  provided  suggested  that  the 
U.S.  DOT  take  a  leadership  role  in 
promoting  approaches  to  main 
streaming  ITS,  rather  than  relying  on 
individual  localized  approaches. 

Section  1410.312    Planning  Process 
Organizational  Relationships 

One  commenter  suggested  that  the 
records  of  agreements  should  be  made 
available  to  the  public.  Another 
comment  observed  that  the  transit 
agency  should  not  be  on  equal  footing 
with  MPOs  and  State  DOTs  in 
concluding  agreements. 

Section  1410.314    Planning  Tasks  and 
Unified  Work  Program 

We  received  less  than  ten  comments 
on  this  section.  One  commenter 
suggested  that  the  imified  planning 
work  program  (UPWP)  should  be  more 
of  a  policy  document.  Another  letter 
suggested  that  the  States  should  be  held 
to  the  same  standard  as  MPOs.  Finally, 
another  commenter  said  that  the 
requirement  for  consultation  with  the 
U.S.  Environmental  Protection  Agency 
(EPA)  in  nonattainment  areas  is 
inappropriate  and  will  lead  to  time 
delays. 

Section  1410.316    Transportation 
Plarming  Process  and  Plan  Development 

The  environmental  justice  aspect  of 
this  section  received  the  bulk  of 
comments.  Over  fifty  separate 
commenters  submitted  suggestions  for 
change.  Few,  if  any.  commenters  were 


content  with  the  proposed  wording  as 
published.  The  majority  of  comments, 
typically  from  MPOs,  and  State  DOTs, 
tended  to  suggest  that  the  proposal  was 
burdensome,  unclear,  insufficient, 
potentially  subject  to  unending 
litigation,  and  confusing  in  terms  of  the 
relationship  between  Title  VI  and 
environmental  justice. 

A  second  area  of  major  comment  was 
the  public  involvement  provision. 
Generally,  there  was  support  for  these 
provisions.  Some  suggestions,  from 
interest  groups  and  citizens,  were 
offered  for  greater  precision  in 
requirements,  most  notably  regarding 
documentation  of  response  to 
comments,  definitions  of  key  groups 
afforded  opportimity  to  participate,  and 
evaluation  of  processes. 

The  planning  factor  provisions 
attracted  a  few  comments.  A  couple  of 
comments  supported  the  development 
of  performance  standards  for  addressing 
the  factors.  One  letter  asked  that  we 
identify  the  rationale  for  the  planning 
process  to  identify  strategies  for 
complying  with  the  Americans  with 
Disabilities  Act  (ADA)(42  U.S.C. 
Chapter  126).  Another  letter 
recommended  a  two  year  phase-in  for 
consultation  with  Indian  tribal 
governments.  Finally,  a  comment  frvm 
an  MPO  wanted  to  know  if  TIP 
amendments  are  adopted  that  trigger  a 
reference  to  existing  plans,  even  though 
less  than  twenty  years  remains  on  its 
horizon,  the  plan  should  be  acceptable 
as  a  basis  for  Federal  action. 

Section  1410.318    Relation  of  Planning 
and  Project  Development  Processes 

State  DOTs.  MPOs,  environmental 
groups  and  transit  agencies  submitted 
comments  on  this  section,  generally 
reflecting  diverse  policy  perspectives  in 
favor  or  against  the  proposals.  The  clear 
intent  of  section  1308  of  the  TEA-21 
was  to  direct  the  Secretary  to  eliminate 
and  propose  an  alternative  to  the 
separate  major  investment  study  (MIS) 
requirement.  The  technical  structure  of 
the  law  is  such  that  this  action  requires 
a  two  step  process:  (1)  Eliminating  and 
(2)  proposing  an  approach  for 
integrating  what  remains.  In 
withdrawing  portions  of  the  NPRM,  the 
FHWA  and  the  FTA  cannot  complete 
both  steps.  Hence,  the  agencies  see  the 
current  regulatory  language  as  a  place 
holder  that  can  be  utilized  at  the 
discretion  of  State  and  local  agencies  as 
they  see  the  need  until  future  action  on 
a  rule.  Implementation  of  the  provisions 
of  this  section  by  the  FTA  and  the 
FHWA  will  be  appropriately  flexible. 


Section  1410.320    Congestion 
Management  System  and  Planning 
Process 

The  FHWA  and  the  FTA  received  no 
adverse  comment  on  this  provision  as 
discussed  in  the  NPRM.  A  couple  of 
commenters  supported  the  change. 

Section  1410.322    Transportation  Plan 
Content 

We  received  a  significant  number  of 
comments  on  this  section.  Topics  most 
frequently  addressed  were  the  twenty 
year  planning  horizon  for  plans,  most 
recent  plaiming  assimiptions,  how  to 
address  operations  and  management, 
the  treatment  of  illustrative  projects,  the 
ITS  integration  strategy,  interim  plans 
and  TIPs,  and  point  of  conformity 
determination.  Each  of  these  topics 
provoked  a  variety  of  comments. 

The  twenty  year  planning  horizon 
was  both  praised  and  criticized.  The 
NPRM  sought  to  provide  clarification 
for  a  conundrum  identified  in  the 
course  of  implementing  the  1993 
regulation.  "Hie  TIPs  must  be  updated 
on  a  two  year  cycle;  plans  on  three  and 
five  year  cycles. 

A  number  of  comments  were  received 
on  various  air  quality  related  issues. 
One  concern,  voiced  by  State  DOTs  and 
MPOs,  was  the  effective  date  of  the 
plan,  which  was  tied  by  the  rul4  to  the 
date  of  the  Federal  air  quality 
conformity  determination.  Another  set 
of  observations  questioned  the  need  for 
utilizing  latest  planning  assumptions. 
One  commenter  raised  concerns  about 
maintaining  air  quality  rather  than  just 
achieving  the  air  quality  budget.  Some 
commenters  raised  questions 
concerning  air  quality  issues  beyond  the 
time  frame  for  the  SIP  and  finally,  one 
commenter  raised  a  concern  regarding 
air  toxics  and  fine  particulate  matter. 

One  comment  requested  that  the  EPA. 
the  FHWA,  and  the  FTA  be  required  to 
adhere  to  a  reasonable  time  frame  for 
conformity  review  and  determination. 
The  April  19,  2000,  National 
Memorandum  of  Understanding  (MOU) 
between  the  U.S.  DOT  and  the  U.S. 
EPA  2  makes  provisions  for  more 
efficient  and  timely  review  of 
conformity  decisions,  including  the 
establishment  of  time  frames  for  field 
office  review,  as  well  as  a  30-day 
dispute  resolution  process. 

Some  comments  were  received  on  the 
mismatch  of  the  transportation  planning 
and  air  quality  planning  horizons. 


2  The  memorandum,  entitled  "National 
Memorandum  of  Understanding  Between  the  U.S. 
Environmental  Protection  Agency  and  the  U.  S. 
Department  of  Transportation,"  dated  April  19. 
20O0,  is  available  at  the  following  URL:  http:// 
www.fljwa.dot.gov/environmenl/cnfmou.htin. 
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Two  comments  were  received  stating 
that  there  was  no  statutory  basis  for 
requiring  the  use  of  the  most  recent 
planning  assimiptions.  There  is  a 
statutory  basis  for  requiring  the  use  of 
the  most  recent  planning  assumptions 
in  the  Clean  Air  Act  (CAA)  (42  U.S.C. 
7506)  which  requires  that  the 
determination  of  conformity  be  based  on 
the  most  recent  estimates  of  emissions, 
and  that  such  estimates  be  determined 
from  the  most  recent  population, 
employment,  travel  and  congestion 
estimates  as  determined  by  the 
metropolitan  planning  organization  or 
other  agency  authorized  to  make  such 
estimates. 

One  commenter  stated  that  in 
§  1410.322(b)(10)  the  last  sentence 
shouldberevised  to  read  "*   *  * 
implementation  of  projects  and 
programs  to  reach  or  maintain  air 
quality  compliance." 

Two  comments  were  received 
regarding  the  role  of  the  MPO  in  the  air 
quality  planning  process.  We  received 
one  comment  requesting  that  the  rules 
address  health  risks  from  air  toxics  and 
fine  particulate  matter. 

One  final  air  quality  conformity  issue 
of  significance  was  the  need  for  an 
interim  plan.  Many  comments  were 
received  questioning  the  need  for  an 
interim  planning  process  during  a 
conformity  lapse  or  requesting  more 
flexibility  in  the  process. 

One  comment  requested  that  the  rule 
allow  new  submitted,  but  not  yet 
approved  by  the  U.S.  EPA,  TCMs  to 
proceed  during  a  confonnity  lapse.  The 
April  19,  2000,  National  Memorandum 
of  Understanding  between  the  U.S.  DOT 
and  the  U.S.  EPA  details  how  new 
TCMs  should  advance  during  a 
conformity  lapse.  New  TCMs  must  have 
identified  emission  reduction  benefits, 
be  included  in  an  interim  plan/ilF  and 
the  U.S.  EPA  approved  SIP,  and  meet 
the  definition  of  a  TCM  in  order  to 
advance  during  a  conformity  lapse. 

Several  commenters,  MPOs  and  State 
DOTs,  solicited  additional  clarification 
on  how  management  and  operations 
would  be  treated  during  the  planning 
process. 

The  term  "illustrative  project"  and  its 
usage  in  the  NPRM  attracted 
considerable  attention  and  comment. 
Most  comimenters  wanted  additional 
clarification  of  the  term  and  how 
illustrative  projects  would  be  treated  in 
a  plan  and  TIP.  The  cooperative 
development  of  estimates  of  various 
funds  to  support  plan  and  TIP 
development  received  several 
significant  comments.  Many  writers 
wanted  substantial  additional  guidance 
on  how  such  estimates  should  be 
developed  and  the  reconciliation  of 


potential  conflicts  between  the 
participating  entities.  One  principal 
concern  of  some  commenters  was  the 
fear  that  a  single  entity  might  be  able  to 
hold  all  other  planning  participants 
hostage  over  the  development  of  these 
estimates. 

The  ITS  integration  strategy  proposal 
attracted  significant  comment  both  in 
character  and  niunber.  The  concerns 
raised  were  varied.  Some  commenters 
wanted  greater  clarification  and  detail 
in  the  regulatory  requirements.  Others, 
often  MPOs  and  State  DOTs,  thought 
they  were  too  restrictive  and 
burdensome.  There  was  some  concern 
about  how  the  ITS  architecture 
provision  would  relate  to  operations 
and  management.  A  couple  of 
commenters,  associations  and  groups, 
expressed  the  desire  to  have  the 
regulations  identify  the  lead  agency  and 
many  wanted  additional  funding  to 
support  the  development  of  the  ITS 
integration  strategy.  A  common  concern, 
expressed  by  DOTs  and  MPOs,  was  the 
need  for  a  longer  phase-in  period  for  the 
requirement. 

The  need  to  identify  ITS  investments 
in  TIPs  and  plans  was  questioned  by 
ITS  groups  and  interests. 

Section  1410.324    Tmnsportation 
Improvement  Program  Content 

This  section  received  the  largest 
number  of  comments.  The  bulk  of  these 
comments  focused  on  the  exemption  of 
23  U.S.C.  402,  Safety  and  Motor  Carrier 
Safety  Assistance  Programs,  from 
inclusion  in  the  TIP,  financial  forecasts, 
air  quality  issues  and  the  annual  listing 
of  projects.  These  comments  typically 
came  from  law  enforcement  officials 
and  safety  groups. 

The  planning  NPRM  proposed  to 
eliminate  the  exclusion  for  Section  402 
Safety  and  Motor  Carrier  Safety 
Assistance  Program  (administered  by 
the  Federal  Motor  Carrier  Safety 
Administration)  grants  bom  listing  in 
the  TIP/STIP.  The  rationale  was  that 
these  funds  could  be  used  to  fund  ITS 
projects  and  such  projects  would  need 
to  be  in  TIPs/STIPs  for  the  purposes  of 
the  ITS  architecture  consistency 
requirements.  Numerous  safety 
organizations  observed  that  the  bulk  of 
the  projects  funded  by  these  programs 
have  nothing  to  do  with  ITS. 

Some  MPOs  and  State  DOTs 
suggested  that  extensions  be  permitted 
for  TIPs  in  both  attainment  and 
nonttainment  areas. 

A  number  of  comments  were  received 
that  requested  more  flexibility  in  the 
application  of  transportation  conformity 
to  TIP  amendments.  In  accordance  with 
the  transportation  conformity  rule  (40 
CFR  93.104),  a  conformity 


determination  must  be  made  for  a  TIP 
amendment  and/or  a  plan  revision. 

The  provisions  governing  the 
financial  forecasting  requirements  of  the ' 
TEA-21  received  numerous  comments. 
Perspectives  ranged  bom  a  request  for 
far  more  detail  in  the  process  specified 
to  far  less.  Concerns  were  raised  about 
guarantees  that  estimated  funds  woiUd 
be  available  and  that  the  reliance  on  a 
process  specification  was  inconsistent 
with  the  statute.  Several  commenters 
wanted  the  procedures  and  estimates 
governed  by  some  form  of 
documentation,  i.e.,  an  MOU, 
specification  in  plan  documents  or  some 
other  means.  Requests  were  made  for 
additional  guidance  and  some  questions 
were  raised  as  to  why  transit  operators 
were  accorded  equal  footing  with  MPOs 
and  States. 

The  annual  listing  of  projects 
provisions  was  the  most  heavily 
commented  upon  in  this  section.  Again, 
the  comments  were  diverse,  split  along 
the  lines  of  whether  additional 
specification  of  detail  was  needed.  Most 
States  and  MPOs  believed  that  the  , 
requirement  was  not  easily 
implemented  based  on  the  lack  of  a 
centralized  data  base  from  which 
obligations  could  be  identified.  Many 
observed  that  the  Federal  agencies  could 
obtain  that  information  from  the  FHWA 
Fiscal  Management  Information  System 
(FMIS).  A  large  number  of  non- 
govenmiental  organizations  and  citizen 
advocacy  groups  supported  a  very 
detailed  and  standardized  data 
collection  protocol  that  in  their  view 
would  allow  citizens  greater  access  to 
information,  more  complete 
understanding  of  what  was  funded  and 
the  ability  to  do  useful  comparisons  on 
a  national  basis.  They  also  argued  that 
their  model  would  permit  more  effective 
documentation  of  compliance  with 
environmental  justice  requirements. 

Section  1410.326    Transportation 
Improvement  Program  Modification 

Several  comments  were  received 
regarding  the  need  for  a  new  conformity 
determination  when  a  project  is  moved 
between  the  first  three  years  of  a  TIP,  or 
moved  from  year  four  or  greater  to  the 
first  three  years. 

Section  1410.328    Metropolitan 
Transportation  Improvement  Program 
Relationship  to  Statewide  TIP 

No  comments  were  received  on  this 
section. 

Section  1410.330    Transportation 
Improvement  Propnm  Action  by 
FHWA/FTA 

One  conmient  was  received 
requesting  clarification  as  to  who 
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should  commimicate  with  the  Governor 
in  the  event  that  a  conformity 
detenninaition  cannot  be  made.  A 
couple  of  comments  were  received 
suggesting  that  "illustrative  projects" 
should  be  able  to  complete  the  NEPA 
process  before  inclusion  in  a  plan.  Some 
comments  were  submitted  on  this 
section  dealing  with  the  issue  of 
revenue  estimation. 

Section  141 0.332    Selecting  Projects 
From  a  TIP 

No  comments  were  received  on  this 
section. 

Section  1410.334    Federal      » 
Certifications 

The  majority  of  comments,  mostly 
bom  citizens  and  citizen  groups, 
received  on  this  section  generally 
favored  a  more  prescriptive  approach  to 
the  involvement  of  the  public  during 
certification  reviews.  Their  proposal 
included  a  requirement  for  a  public 
hearing,  sixty-day  notice  of  when  the 
review  would  be  held,  a  forty-five  day 
notice  before  the  public  meeting  for  the 
certification  review,  and  the 
maintenance  of  a  file  of  comments 
received  by  the  MPO  concerning  its 
performance  in  the  ciirrent  and  prior 
two  years. 

Several  conunenters  raised  concerns 
with  the  provisions  of  §  1410.334(a)(8) 
which  directs  that  reviews  be  conducted 
consistent  with  all  other  applicable 
provisions  of  Federal  law.  They 
requested  that  such  statutes  be 
identified. 

Conclusion 

Given  the  diversity  of  comments  and 
the  disparity  among  them,  the  agencies 
have  concluded  that  a  workable 
compromise  built  upon  the  proposed 
planning  rule  is  not  identifiable  at  this 
time.  Fiuther,  with  the  close  proximity 
of  the  reauthorization  of  the  surface 
transportation  program,  it  is  reasonable 
to  wait  for  the  outcome  of  the  legislative 
process  to  see  if  any  further  changes  are 
needed.  We  will  review  conmients 
received  on  the  SNPRM  on  the 
consultation  with  non-metropolitan 
local  officials,  published  previously  in 
the  Federal  Register  and  determine 
appropriate  next  steps  on  this  matter. 
For  these  reasons,  the  FTA  and  the 
FHWA  are  withdrawing  this  rulemaking 
action  except  as  it  pertains  to  the 
consultation  with  non-metropolitan 
■  local  officials. 

Authority:  23  U.S.C.  134. 135  and  315;  42 
U.S.C.  7410  et  seq.;  49  U.S.C.  5303-5309;  49 
CFR  1.48  and  1.51. 


Issued  on:  September  12,  2002 
JennifiBr  Lm  Dcmh, 
Federal  Transit  Administrator. 
Mary  E.  Petera, 

Federal  Highway  Administrator. 
(FR  Doc.  02-23699  Filed  9-19-02:  8:45  pm] 
BNJJNQ  coot  4»1»-a-P 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Adminlatration 

23  CFR  Parts  771, 1420,  and  1430 

Fadaral  Transit  Administration 

23  CFR  Parts  1420  and  1430 

49  CFR  Parts  622  and  623 

[FHWA  Dodwt  No.  FHWA-99-5989] 
FHWA  RtN  212S-AE64;  FTA  RIN  2132-AA43 

NEPA  and  Related  Procedures  for 
Tranaportation  Decisionmaking, 
Protection  of  Put>lic  Parks,  WIMilfe  and 
Waterfowl  Refuges,  and  Historic  SHss 

AGENCIES:  Federal  Highway 
Administration  (FHWA),  Federal 
Transit  Administration  (FTA),  DOT. 
ACTION:  Withdrawal  of  proposed 
rulemaking  and  closing  of  public 
docket. 

SUMMARY:  This  docimient  withdraws  a 
proposed  rulemaking  proceeding  to 
update  and  revise  our  National 
Environmental  Policy  Act  (NEPA) 
implementation  regulation  for  projects 
funded  or  approved  by  the  FHWA  and 
the  FTA.  The  agencies  undertook  this 
action  to  update  and  revise  the  NEPA 
and  related  procedures  regulation  which 
was  last  issued  in  1987.  The  agencies 
intended  to  modify  the  regulation  to 
reflect  experience  gained  in 
administering  these  requirements  and 
substantial  changes  in  legislation  that 
occurred  diuing  the  time  since  1987. 
The  agencies  have  determined  that  the 
proposed  changes  generated  such  a 
diversity  and  disparity  of  comments  that 
substantial  further  work  is  necessary  to 
develop  new  proposals  that 
accommodate  these  comments. 
However,  with  the  close  proximity  of 
legislative  reauthorization  of  the  surface 
transportation  program,  the  agencies 
believe  that  it  would  be  prudent  to  wait 
for  the  outcome  of  the  legislative 
process  to  see  what  further  changes  are 
needed.  Accordingly,  we  are 
withdrawing  the  proposed  rulemaking 
action  and  closing  the  docket. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
the  FHWA:  Mr.  Fred  Skaer,  (202)  36&- 


2058.  Office  of  Planning  and 
Environment,  HEPE,  or  Mr.  L.  Harold 
Aikens,  (202)  366-0791,  Office  of  the 
Chief  Counsel,  HCC-40.  For  the  FTA: 
Ms.  Susan  Borinsky  (202)  366-8012, 
Office  of  Human  and  Natural 
Environment,  TPL-30,  or  Mr.  Scott 
Biehl.  (202)  366-0952,  Office  of  the 
Chief  Coimsel,  TCC-30.  Both  agencies 
are  located  at  400  Seventh  Street,  SW., 
Washington,  DC  20590-0001.  Office 
hours  are  from  7:45  a.m.  to  4:15  p.m., 
e.t.,  Monday  through  Friday,  except 
Federal  holidays. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

Internet  users  may  access  all 
comments  received  by  the  U.S.  DOT 
Docket  Facility,  Room  PL-401,  by  using 
the  URL:  http://dm8.dot.gov.  It  is 
available  24  hours  each  day,  365  days 
each  year.  Please  follow  the  instructions 
online  for  more  information  and  help. 

An  electronic  copy  of  this  document 
may  be  downloaded  by  using  a 
computer,  modem  and  suitable 
communications  software  from  the 
Government  Printing  Office's  Electronic 
Bulletin  Board  Service  at  (202)  512- 
1661.  Internet  users  may  reach  the 
Office  of  the  Federal  Register's  home 
page  at:  http://www.nara.gov/fedreg  and 
the  Government  Printing  Office's  web 
site  at:  http://www.access.gpo.gov. 

Background 

A  notice  of  proposed  rulemaking 
(NPRM)  published  at  65  FR  33960  on 
May  25,  2000,  with  an  extension  of 
comment  period  published  at  65  FR 
41892  on  July  7,  2000,  proposed 
revising  the  current  FHWA  and  FTA 
regulation  on  environmental  impact  and 
related  procedures  at  23  CFR  part  771 
by  creating  a  new  rule,  NEPA  and 
Related  Procedures  for  Transportation 
Decisioimiaking,  23  CFR  part  1420,  and 
by  moving  the  regulations  implementing 
Section  4(f)  of  the  Department  of 
Transportation  Act  of  1966,  with  minor 
revisions,  to  a  new  section  entitled 
Protection  of  Public  Parks,  Wildlife  and 
Waterfowl  Refuges,  and  Historic  Sites, 
23  CFR  part  1430.  The  cvirrent  rules 
implementing  the  National 
Environmental  Policy  Act  (NEPA)  (42 
U.S.C.  4321  et  seq.)  for  transportation 
projects  using  Federal  funds  or 
requiring  Federal  approval  were  last 
revised  in  1967. 

Since  the  regulation  was  last  issued, 
the  nature  of  highway  and  transit 
programs  has  evolved,  reflecting  a  ' 

change  in  national  transportation  needs 
and  our  understanding  of  the  influences 
that  the  transportation  network  can  have 
on  a  complex  set  of  environmental, 
community,  and  economic 
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considerations.  Section  1309  of  the 
Transportation  Equity  Act  for  the  21st 
Century  (TEA-21)  (Pub.  L.  105-178. 112 
Stat.  108;  June  1998)  called  for  a 
streamlined  environmental  review 
process  that  affects  how  the  FHWA  and 
the  FTA  carry  out  procedural 
responsibilities  under  NEPA.  Therefore, 
in  the  NfPRM,  the  FHWA  and  the  FTA 
endeavored  to  clarify  the  role  of  the 
NEPA  as  an  important  tool  for  making 
transportation  decisions  and  encouraged 
a  more  coordinated  approach  to 
transportation  planning  and  project 
development  as  a  means  to  more 
effective  decisions  regarding  investment 
choices  and  trade-offs. 

The  environmental  streamlining 
provision  of  the  TEA-21,  section  1309, 
clearly  articulated  Congress'  intent  that 
project  delivery  be  improved  with  an 
enviroiunental  process  that  was  more 
efficient,  comprehensive,  and 
streamlined,  through  negotiated  time 
frames  for  concurrent  reviews  and 
national  procedures  for  elevating 
disputes.  The  NPRM  addressed 
streamlining  by  proposing  a  better 
managed  NEPA  process  that  included 
improved  coordination,  program  and 
project  flexibility,  and  overall  process 
efficiency.  It  underscored  the  FHWA 
and  FTA  role  as  the  lead  Federal  agency 
for  transportation  project  review  imder 
NEPA  and  as  facilitator  of  early 
involvement  and  participation  of  other 
Federal  agencies  in  NEPA  activities  to 
identify  and  avoid  redimdant  processes. 
In  the  NPRM  negotiated  project  level 
timeframes  were  encouraged. 

In  response  to  section  1309  and 
Section  1308  (Major  Investment  Study 
Integration),  of  the  TEA-21,  the  FHWA 
and  the  FTA  promoted  the  integration  of 
transportation  decisionmaking  in  the 
NPRM,  NEPA  and  Related  Procedures 
for  Transportation  Decisionmaking,  as 
well  as  in  the  NPRMs,  Statewide 
Transportation  Planning  and 
Metropolitan  Transportation  Plaiming. 
The  agencies  published  the  NPRMs  on 
statewide  and  metropolitan 
transportation  planning  on  May  25, 
2000,  at  65  FR  33922.  The  FHWA  and 
FTA  observed  that  traditionally  separate 
and  distinct  implementation 
requirements  under  NEPA  and 
statewide  and  metropolitan  plaiming 
created  imintentlonal  impediments  to 
streamlining  project  delivery.  Therefore, 
parallel  concepts  that  proposed  a 
fundamentally  new  approach  to  project 
development  through  integration  and 
coordination  of  the  transportation 
planning  and  NEPA  decisionmaking 
processes  were  reflected  in  the  NEPA 
and  planning  NPRMs.  The  concept 
encouraged  a  strong  environmental 
policy  and  a  collaborative  problem 


solving  approach  involving  all  levels  of 
government  and  the  public  early  in  the 
process.  The  NPRM,  NEPA  and  Related 
Procedures  for  Transportation 
Decisionmaking,  focused  on  a 
streamlined  environmental  review 
process  that  supported  protection  and 
enhancement  of  communities  and  the 
natxiral  enviroiunent. 

The  U.S.  DOT  agencies  are 
responsible  for  complying  with  of  the 
requirements  of  49  U.S.C.  303  and  23 
U.S.C.  138,  originally  enacted  as  Section 
4(f)  of  the  Department  of  Transportation 
Act  (Pub.  L.  89-670,  80  Stat.  931 
(1966)).  Part  1430  of  the  NPRM, 
Protection  of  Public  Parks,  Wildlife  and 
Waterfowl  Refuges,  and  Historic  Sites, 
proposed  to  redesignate  the  FHWA  and 
FTA  section  4(f)  regulations  (23  CFR 
771.135)  without  substantive  change. 
The  FHWA  and  FTA  declared  their 
intent  to  address  subsequent  changes  at 
a  later  date  and  specifically  requested 
recommendations  for  changes  that 
might  be  considered  in  future 
rulemaking. 

Comments  Received  in  Response  to  the 
NPRM  

The  agencies  received  237  comments 
on  the  NPRM  from  transportation 
related  and  other  organizations;  State 
Departments  of  Transportation;  private 
engineering  and  consulting  firms; 
metropolitan  plaiming  organizations; 
advocacy  and  non-profit  organizations; 
Federal  agencies;  State,  regional  and 
local  governments,  authorities  and 
associations;  tribal  governments;  and 
individual  citizens. 

Of  these  comments,  41  called  for 
suspending  the  NPRM  and  76  called  for 
a  comprehensive  revision  of  the  NPRM 
before  proceeding.  Another  thirty-foiu 
commenters  specifically  suggested  that  _ 
the  agencies  include  a  major  overhaul  of 
the  existing  section  4(f)  (23  CFR 
771.135)  regulations  as  part  of  this 
rulemaking.  Major  commenters 
included  the  American  Association  of 
State  Highway  and  Transportation 
Officials  (AASHTO),  individual  State 
DOTs  (many  of  which  supported  or 
endorsed  AASHTO's  comments),  the 
Association  of  Metropolitan  Planning 
Organizations  (AMPO),  the  American 
Public  Transportation  Association 
(APTA),  the  Environmental  Defmse 
Fund  (EDF),  the  Surface  Transportation 
Policy  Project  (STPP),  the  Coalition  to 
Defend  NEPA  (CDN),  the  Natural 
Resources  Defense  Coimcil  (NRDC),  the 
American  Road  and  Transportation 
Builders  Association  (ARTBA),  the 
Association  of  General  Contractors 
(AGC),  and  the  American  Consulting 
Engineers  Council  (ACEC). 


The  most  significant  and  controversial 
issues  were  identified  in  the  following 
sections:  Applicability  (§  1420.105); 
goals  of  the  NEPA  process  (§  1420.107); 
the  NEPA  umbrella  (§  1420.109); 
environmental  justice  (§  1420.111); 
avoidance,  minimization,  mitigation, 
and  enhancement  responsibilities 
(§  1420.1 13);  the  relationship  of  the 
planning  and  project  development 
processes  (§  1420.201);  environmental 
streamlining  (§  1420.203);  categorical 
exclusions  (§  1420.311);  and  section  4(f) 
(§  1430). 

A  mmiber  of  commenters  expressed 
concern  about  how  and  when  the 
regulations  would  take  effect  and 
requested  a  reasonable  transition  period 
and/or  a  "grandfather"  clause  for 
projects  that  were  already  underway. 

Section  1420.107    Goals  of  the  NEPA 
Process 

Some  commenters  were  critical  of  the 
agencies'  attempt  to  restate  the 
philosophy  and  the  basic  intent  of  the 
policy  imderlying  the  NEPA  by 
specifying  seven  distinct  goals  of  the 
NEPA  process,  which  included  the 
following:  environmental  ethic, 
environmental  justice,  integrated 
decisionmaking;  environmental 
streamlining;  collaboration; 
transportation  problem  solving;  and 
financial  stewardship.  Many  of  the 
commenters  expressed  concern  over  the 
statement  that  the  U.S.  DOT  would 
manage  the  NEPA  process  to  "maximize 
the  attainment"  of  these  goals.  It  was  the 
opinion  of  some  commenters  that  this 
section  would  permit  a  substantive, 
rather  than  procedural,  interpretation  of 
the  NEPA  process  and  could  lead  to 
additional  litigation. 

Section  1 420. 1 09    The  NEPA  Umbrella 

Whereas  the  EHWA  and  FTA 
intended  the  discussion  under  this 
section  to  serve  as  a  reminder  of  the  full 
range  of  possible  environmental 
considerations  under  NEPA,  State 
DOTs,  the  AASHTO  and  some 
consulting  firms  expressed  concern  that 
the  itemization  of  the  NEPA  "umbrella" 
considerations  by  the  inclusion  of  a  list 
of  laws,  regulations,  and  executive 
orders,  could  lead  to  a  substantive 
rather  than  procedural,  interpretation  of 
the  NEPA  process  and  could  pose  an 
additional  risk  of  litigation.  However, 
there  was  general  agreement  of  the  basic 
NEPA  umbrella  concept  and  approach. 
Some  Federal  agencies  and  individual 
citizens  provided  suggestions  for  other 
considerations  that  they  believe  should 
be  added  to  the  list. 
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Section  1 420.  Ill    Environmental 
Justice 

The  inclusion  of  environmental 
justice  analysis  requirements  in  the 
NEPA  regulation  was  a  provision  of  the 
NPRM  that  received  the  most 
commentst  A  major  concern  stated  by 
some  State  DOTs  and  others  was  that 
the  regulation  confused  and 
"intermingled"  the  separate 
considerations  and  requirements  of  Title 
VI  of  the  CivU  Rights  Act  of  1964  (42 
U.S.C.  2000d-2000d-4)  and  the 
provisions  of  the  Executive  Order 
12898,  Federal  Actions  to  Address 
Environmental  Justice  in  Minority 
Populations  and  Low-Income 
Populations.  While  it  was  recognized 
that  these  were  important 
considerations,  it  was  suggested  that 
they  be  treated  separately.  Several  State 
DOTs  expressed  their  opinions  that  the 
statement  of  environmental  justice 
objectives  as  an  integral  part  of  the 
NEPA  process  was  inappropriate.  They 
were  concerned  that  this  would  add  the 
additional  burden  for  data  analysis  and 
the  necessity  to  reach  a  conclusion  on 
disproportionate  impacts. 

Some  commenters  expressed  the 
concern  that  the  inclusion  of 
environmental  justice  requirements 
vnthln  the  NEPA  regulations  would 
pose  a  greater  risk  of  litigation  and 
suggested  replacing  the  entire  section 
with  a  non-discrimination  commitment. 
Advocacy  and  some  special  interest 
groups  expressed  their  support  of  the 
environmental  justice  provisions  that 
essentially  served  to  clarify  the  project- 
level  considerations  required  to  meet 
Title  VI  provisions  during  the  NEPA 
process. 

Section  1420.113  Avoidance. 
Minimization,  Mitigation,  and 
Enhancement 

Most  of  the  comments  received  on 
this  section  bom  State  DOTs  and  the 
AASHTO  expressed  the  opinion  that 
environmental  "enhancements"  should 
.  be  optional  and  at  the  discretion  of  the 
State  applicant  to  consider  or 
implement.  They  believed  that  this 
language  should  be  removed  bova  the 
proposed  regulation.  Some  individual 
citizens  called  for  the  U.S.  DOT  to  do 
more  to  assure  that  the  health  effects  of 
road  expansions  are  accounted  for, 
mitigated,  and  avoided  during  the  NEPA 
process.  They  encouraged  the 
strengthening  of  provisions  regarding 
the  dismissal  of  alternatives  that  would 
reduce  health  risks. 


Section  1420.113  Relationship  of 
Plarming  and  Project  Development 
Process 

Most  commenters  supported  the 
elimination  of  duplicative  paperwork 
and  the  linkage  of  transportation 
planning  and  the  NEPA  processes  but 
expressed  doubts  whether  the 
regulations,  as  proposed,  would  actually 
accomplish  these  goals,  especially  if  the 
NEPA  process  was  not  formally  bound 
by  planning-level  decisions.  It  was 
generally  recognized  that  the  planning 
and  NEPA  linkage  provisions  of  this 
section  were  an  attempt  to  Integrate  the 
major  investment  study  (MIS)  objectives 
into  the  planning  and  NEPA  processes 
as  required  by  the  TEA-21 ,  section 
1308.  However,  concern  was  expressed 
that  the  mechanisms  employed  would 
have  the  effect  of  extending  MIS-type 
requirements  to  a  larger  community  of 
projects,  thus  increasing  the  paperwork 
burden  without  eliminating  duplicative 
processes  In  planning  and  the  NEPA 
project  development  process. 

Section  1420.203    Environmental 
Streamlining 

A  common  sentiment,  especially  of 
the  AASHTO  and  the  State  DOTs,  was 
that  the  NPRM  failed  to  streamline  the 
environmental  process. 

Several  commenters  viewed  the 
proposed  NPRM  as  a  missed 
opportunity  to  address  the  intent  of  the 
1^^-21  and  actually  represented  an 
increased  burden  of  paperwork,  process 
requirements,  and  potential  additional 
litigation. 

Many  comments  noted  a  lack  of 
specific  provisions  addressing 
timeframes,  comment  deadlines,  dispute 
resolution,  and  "closing  the  record"  on 
decisionmaking  at  an  appropriate  stage. 

The  NPRM  was  criticized  for 
addressing  large  and  small  projects  in 
very  much  the  same  way  and,  in  terms 
of  requirements,  many  commenters 
thought  the  proposed  changes  would 
result  in  the  delay  of  some  routine 
minor  actions  processed  with 
environmental  assessments  or 
categorical  exclusions. 

The  proposed  coordinated  review 
procedures  were  criticized  for  being  too 
complex  and  time  consuming.  Some 
commenters  suggested  that  we  should 
seek  the  comments  of  other  Federal  and 
State  agencies,  rather  than  their 
"concurrence"  on  project  decisions. 

Section  1420.311    Categorical 
Exclusions  (CEs) 
Some  commenters  were  concerned 
'  over  the  scope  and  nimiber  of  the 
categorical  exclusions  (CEs),  while 
others  thought  the  list  was  not 
exhaustive  or  inclusive  enough. 


Some  commenters  requested  that  the 
rule  provide  clarification  of  the  fact  that 
CEs  were  subject  to  environmental 
mandates  and  evaluation,  while  others 
requested  the  removal  of  any 
documentation  requirements  that  would 
slow  down  the  CE  determination 
process. 

Although  not  a  part  of  the  CE  section, 
it  was  suggested  that  the  provisions  of 
§  1420.105(b)  that  proposMsd  to  establish 
the  set  of  criteria  for  transportation 
alternatives  (logical  termini, 
independent  utility,  and  restriction  on 
the  consideration  of  alternatives  for 
other  reasonably  foreseeable 
transportation  activities)  were 
inappropriate  for  CE  actions  and  woidd 
have  the  effect  of  requiring  an 
alternatives  analysis  for  a  CE  action, 
where  it  was  previously  not  required. 

Part  1430,  Section  4(f)    Provisioii 

Thirty-four  of  the  fifty-seven 
comments  complained  about  the  lack  of 
substantive  revision  of  23  CFR  771.135 
and  requested  a  comprehensive 
overhaul  of  the  section  4(f)  regulations 
in  this  NPRM.  There  was  a  general 
sentiment  regarding  section  4(f)  that  a 
major  reform  was  necessary  to  reduce 
the  risk  of  litigation,  reduce  paperwork 
and  cost,  and  increase  the  time  it  takes 
to  deliver  projects  where  section  4(f)  is 
an  issue. 

Determination 

We  considered  the  comments  to  the 
docket  and  determined  that  we  were 
unable  to  develop  a  satisfactory  final 
rule  based  on  the  proposed  rule  that 
woidd  respond  to  the  diversity  and 
disparity  of  comments  received.  We  also 
determined  that  Issuing  a  supplemental 
notice  of  proposed  rulemaking  would 
not  be  reasonable,  given  the  close 
proximity  of  legislation  to  reauthorize 
the  surface  transportation  program  and 
the  likelihood  that  this  legislation 
would  necessitate  further  regulatory 
changes.  Instead  of  rulemaking  at  this 
time,  we  propose  to  continue 
implmnenting  statutory  responsibilities 
not  reflected  in  the  existing  regulation 
through  a  combination  of  non-regxUatory 
guidance  and  sharing  of  best  practices. 
The  existing  regulation  (23  CFR  part 
771)  remains  in  effect.  We  will  revisit 
the  issue  of  whether  rulemaking  to 
change  the  existing  regulation  is 
necessary  or  appropriate  following  the 
reauthorization  of  the  surfoce 
transportation  program. 

Conclusion 

For  the  reasons  stated  above,  the 
agencies  are  terminating  this  proposed 
rulemaking  and  closing  the  docket. 
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Authority:  23  U.S.C  .  109, 128. 134,  138, 
and  315;  42  U.S.C.  2000d-2000d-4, 4321  et 
seq.,  and  7401  et  seq.;  49  U.S.C.  303,  5301(e), 
5303,  5309,  and  5324(b)  and  (c);  49  CFR  1.48 
and  1.51;  33  CFR  115.60(b);  40  CFR  parts 
1500-1508,  Sections  1308  and  1309  of  TEA- 
21  (Public  Law  105-178,  112  Stat.  108  at 
231-234). 

Issued  on:  September  12,  2002. 
lennifer  L.  Dom, 
Federal  Transit  Administrator. 
Mary  E.  Peters, 

Federal  Highway  Administrator. 
[FR  Doc.  02-23698  Filed  9-19-02;  8:45  am) 

BtLUNO  CODE  4910-22-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 


33  CFR  Part  165 

[CGD01-02-107] 

RIN2115-AA97 


Safety  Zone;  Aggregate  Industries 
Fireworks— Boston  Hartx>r— Boston, 
MA 

AGENCY:  Coast  Guard,  DOT.     . 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
establish  a  temporary  safety  zone  for  the 
Aggregate  Industries  Fireworks  display 
on  October  24,  2002,  in  Boston,  MA. 
The  safety  zone  would  temporarily  close 
all  waters  of  the  Boston  Harbor  within 
a  four  hundred  (400)  yard  radius  of  the 
lauinch  platform  located  in  approximate 
position  W2\'7y  N,  071°02'73"'  W.  The 
safety  zone  would  prohibit  entry~into  or 
movement  within  this  portion  of  the 
Boston  Harbor  during  the  fireworks    * 
display. 

DATES:  Comments  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
October  10,  2002. 

ADDRESSES:  You  may  mail  comments 
and  related  material  to  Marine  Safety 
Office  Boston,  455  Commercial  Street, 
Boston,  MA.  Marine  Safety  Office 
Boston  maintains  the  public  docket  for 
this  rulemaking.  Comments  and 
material  received  from  the  public,  as 
well  as  doctiments  indicated  in  this 
preamble  as  being  available  in  the 
docket,  will  become  part  of  the  docket 
and  will  be  available  for  inspection  or 
copying  at  Marine  Safety  Office  Boston 
between  8  a.m.  and  3  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chief  Petty  Officer  Daniel  Dugery, 
Marine  Safety  Office  Boston,  Waterways 
Safety  and  Response  Division,  at  (617) 
223-3000. 
SUPPLEMENTARY  INFORMATION: 


Regulatory  Information 

This  NPRM  comment  period  will  be 
less  than  30  days  due  to  the  short  notice 
received  for  this  event.  There  was  not 
sufficient  time  for  a  longer  comment 
period,  but  we  wanted  to  provide  the 
public  with  the  opportimity  to  comment 
on  the  proposed  regulation.  For  the 
same  reasons,  we  anticipate  making  the 
final  rule  efi^ective  less  than  30  days 
after  publication  in  the  Federal 
Register. 

Request  for  Information 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  yoiu  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  (CGDOl-02-107), 
indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  all  comments 
and  related  material  in  an  unbound 
format,  no  larger  than  8V2  by  11  inches, 
suitable  for  copying.  If  you  would  like 
to  know  your  comments  reached  us, 
please  enclose  a  stamped,  self  addressed 
postcard  or  envelope.  We  will  consider 
all  comments  and  material  received 
during  the  comment  period.  We  may 
change  this  proposed  rule  in  view  of 
them. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  However,  you  may  submit  a 
request  for  a  meeting  by  writing  to 
Marine  Safety  Office  Boston  at  the 
address  imder  ADDRESSES  explaining 
why  one  would  be  beneficial.  If  we 
determine  that  a  public  meeting  would 
aid  this  rulemaking,  we  will  hold  one  at 
a  time  and  place  announced  by  a 
separate  notice  in  the  Federal  Register. 

Background  and  Purpose 

This  regulation  proposes  to  establish 
a  safety  zone  within  a  400-yard  radius 
of  the  fireworks  barge  located  at 
position  42°21'73''  N,  071°02'73''  W.  The 
safety  zone  would  be  in  effect  from  8 
p.m.  imtil  11  p.m.  on  Thxusday,  October 
24.  2002. 

The  zone  would  restrict  movement 
within  this  portion  of  the  Boston  Harbor 
for  the  fireworks  display  and  is  needed 
to  protect  the  maritime  public  bova.  the 
dangers  posed  by  a  fireworks  display. 
Marine  traffic  may  transit  safely  outside 
of  the  safety  zone  during  the  effective 
periods.  The  Captain  of  the  Port  does 
not  anticipate  any  negative  impact  on 
vessel  traffic  due  to  this  event.  Public 
notifications  will  be  made  prior  to  the 
effective  period  via  safety  marine 
information  broadcasts  and  local  notice 
to  mariners. 


Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  imder 
section  3(f)  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed.it  imder  that  Order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040, 
February  26, 1979). 

The  Coast  Guard  expects  the 
economic  impact  of  this  proposed  rule 
to  be  so  minimal  that  a  full  Regulatory 
Evaluation  imder  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary. 

Although  this  proposed  regulation 
will  prevent  traffic  from  transiting  a 
portion  of  the  Boston  Harbor  during  the 
effective  period,  the  effects  of  this 
regulation  will  not  be  significant  for 
several  reasons:  the  minimal  time  that 
vessels  will  be  restricted  from  the  area, 
vessels  may  safely  transit  outside  of  the 
safety  zone,  and  advance  notifications 
will  be  made  to  the  local  maritime 
community  by  safety  marine 
information  broadcasts  and  local  notice 
to  mariners. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  the  Coast  Guard 
considered  whether  this  proposed  rule 
would  have  a  significant  economic 
impact  on  a  substantial  nimiber  of  small 
entities.  The  term  "small  entities" 
comprises  small  businesses,  not-for- 
profit  organizations  that  are 
independently  owned  and  operated  and 
are  not  dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  imder  5 
U.S.C.  605(b)  that  this  mle  vdll  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  will  affect  the  following 
entities,  some  of  which  may  be  small 
entities:  the  owners  or  operators  of 
vessels  intending  to  transit  or  anchor  in 
a  portion  of  the  Boston  Harbor  between 
8  p.m.  and  11  p.m.  on  October  24,  2002. 
This  safety  zone  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
the  following  reasons:  vessel  traffic  can 
safely  pass  outside  of  the  safety  zone 
during  the  effective  period,  the  safety 
zone  is  limited  in  duration,  and  advance 
notifications  which  will  be  made  to  the 
local  maritime  community  by  safety 
marine  information  broadcasts  and  local 
notice  to  mariners. 

If  you  think  that  your  business, 
organization,  or  governmental 
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jurisdiction  qualifies  as  a  small  entity 
and  that  this  proposed  rule  would  have 
a  significant  economic  impact  on  it, 
please  submit  a  conunent  (see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  want  to  assist  small  entities  in 
understanding  this  proposed  rule  so  that 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking. 
If  the  rule  would  affect  your  small 
business,  organization,  or  goverrunental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  Chief  Petty 
Officer  Daniel  Dugery  at  the  address 
listed  under  ADDRESSES. 

Collection  of  Information 

This  proposed  rule  would  call  for  no 
new  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

The  Coast  Guard  analyzed  this 
proposed  rule  under  E.0. 13132  and  has 
determined  that  this  rule  does  not  have 
implications  for  federalism  under  that 
Order. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  governs 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  a  State,  local,  or  tribal 
government  or  the  private  sector  to 
incur  direct  costs  v\rithout  the  Federal 
Govenunent's  having  first  provided  the 
funds  to  pay  those  costs.  This  proposed 
rule  would  not  impose  an  unfunded 
mandate. 

Taking  of  Private  Property 

This  proposed  rule  would  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  imder 
Executive  Order  12630,  Governmental 
Actions  and  Interference  viith 
Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 


Protection  of  Children 

The  Coast  Guard  analyzed  this 
proposed  rule  under  Executive  Order 
13045,  Protection  of  Children  from 
Enviroiunental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  does  not  pose  an 
environmental  risk  to  health  or  risk  to 
safety  that  may  disproportionately  affect 
children. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposed 
rule  and  concluded  that,  under  figure  2- 
1,  (34)(g),  of  Commandant  Instruction 
M16475.1C,  this  proposed  rule  is 
categorically  excluded  from  further 
environmental  documentation.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  where 
indicated  under  ADDRESSES. 

List  of  Subfects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water),  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  UMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g),  6.04-1,  6.04-6,  and  160.5; 
49  CFR  1.46. 

2.  Add  temporary  §  165.T02-025  to 
read  as  follows: 

§165.101-107    Safety  Zone;  Aggregate 
Industries  nrawrorfca— Boston, 
Massachusetts. 

(a)  Location.  The  following  area  is  a 
safety  zone:  All  waters  of  the  Boston 
Harbor  within  a  400-yard  radius  of  the 
fireworks  launch  platform  located  in 
approximate  position  42''21'73''  N., 
071''02'73''  W.  All  coordinates  are  NAD 
1983. 

(b)  Effective  date.  This  section  is 
effective  from  8  p.m.  until  11  p.m.  on 
October  24,  2002. 

(c)  Regulations.  (1)  In  accordance  with 
the  general  regulations  in  §  165.23  of 

.  this  part,  entry  into  or  movement  within 
this  zone  will  be  prohibited  unless 
authorized  by  the  Captain  of  the  Port 
Boston. 

(2)  All  vessel  operators  shall  comply 
with  the  instructions  of  the  COTP  or  the 
designated  on-scene  U.S.  Coast  Guard 
patrol  personnel.  On-scene  Coast  Guard 
patrol  personnel  include  commissioned, 
warrant,  and  petty  officers  of  the  Coast 
Guard  on  board  Coast  Guard,  Coast 


Guard  Auxiliary,  local,  state,  and  federal 
law  enforcement  vessels. 

Etated:  August  29,  2002. 
B.M.  Salerao, 

Captain.  Coast  Guard.  Captain  of  the  Port, 
Boston.  Massachusetts. 
[FR  Doc.  02-23916  Filed  9-19-02;  8:45  am] 
BHJJNQ  COM  m^^^-^s-^ 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  264-0370;  FRL-7380-7] 

Reviaions  to  the  California  State 
Implemantallon  Plan,  San  Joaquin 
Vallay  Unlflad.  Ventura  County,  and 
Santa  BartMra  County  Air  Pollution 
Control  Diatricta 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACnON:  Proposed  rule. 

summary:  EPA  is  proposing  a  limited 
approval  and  limited  disapproval  of 
revisions  to  the  San  Joaquin  Valley 
Unified  (SJVUAPCD),  Ventura  County 
(VCAPCD),  and  Santa  Barbara  County 
(SBCAPCD)  Air  Pollution  Control 
Districts'  portions  of  the  California  State 
Implementation  Plan  (SIP).  These 
revisions  concern  volatile  organic 
compound  (VOC)  emissions  from 
architectural  coatings.  In  accordance 
with  the  Clean  Air  Act  as  amended  in 
1990  (CAA  or  the  Act),  we  are  proposing 
action  on  local  rules  that  regulate  these 
emission  sources.  We  are  taking 
comments  on  this  proposal  and  plan  to 
follow  with  a  final  action. 
DATES:  Any  comments  must  arrive  by 
October  21,  2002. 

ADDRESSES:  Mail  conunents  to  Andy 
Steckel,  Rulemaking  Office  Chief  (AIR- 
4),  U.S.  Environmental  Protection 
Agency,  Region  IX,  75  Hawthorne 
Street,  San  Francisco,  CA  94105-3901. 

You  can  inspect  copies  of  the 
submitted  SIP  revisions  and  EPA's 
technical  support  documents  (TSDs)  at 
our  Region  DC  office  during  normal 
business  hours.  You  may  also  see  copies 
of  the  submitted  SIP  revisions  at  the 
following  locations: 

California  Air  Resources  Board,  Stationary 

Source  Division,  Rule  Evaluation  Section, 

1001  "I"  Street,  Sacramento,  CA  95814. 
San  Joaquin  Valley  Unified  Air  Pollution 

Control  District^  1990  E.  Gettysburg, 

Fresno,  CA  93726. 
Ventura  County  Air  Pollution  Control 

District,  669  County  Square  Dr.,  2nd  Fl., 

Ventura,  CA  93003. 
Santa  Barbara  County  Air  Pollution  Control 

DisU-ict,  26  Castilian  Dr.  Suite  B-23, 

Goleta.CA  93117. 
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A  copy  of  the  rule  may  also  be 
available  via  the  Internet  at  bttp:// 
www.arb.ca.gov/drdb/drdbltxt.htm. 
Please  be  advised  that  this  is  not  an  EPA 
website  and  may  not  contain  the  same 
version  of  the  rule  that  was  submitted 
to  EPA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Yvonne  Fong.  EPA  Region  IX,  (415) 
947-4117. 

SUPPLEMENTARY  INFORMATION: 
Throughout  this  docimient,  "we,"  "us" 
and  "our"  refer  to  EPA. 
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I.  The  State's  Submittal 

A.  What  Rules  Did  the  State  Submit? 

Table  1  lists  the  rules  addressed  by 
this  proposal  with  the  dates  that  they 
were  adopted  by  the  local  air  agencies 
and  submitted  to  us  by  the  California 
Air  Resources  Board  (CARB). 


Local  agency 

SJVUAPCD  

VCAPCD  i 

SBCAPCD 


Rule  No. 


4601 
74.2 
323 


Rule  title 


Architectural  Coatings 
Architectural  Coatings 
Architectural  Coatings 


Adopted 


10/31/01 
11/13A)1 
11/15/01 


Submitted 


03/15/02 
03/15/02 
03/15/02 


On  May  7,  2002.  these  rule  submittals 
were  foimd  to  meet  the  completeness 
criteria  in  40  CFR  part  51  Appendix  V, 
which  must  be  met  before  formal  EPA 
review.  . 

B.  Are  There  Other  Versions  of  These 
Rules? 

There  are  no  previous  versions  of 
SJVUAPCD  Rule  4601  in  the  SIP, 
although  the  rule  was  previously 
approved  into  the  SIP  as  SJVUAPCD 
Rule  460.1  on  June  30. 1993.  We 
approved  versions  of  VCAPCD  Rule  74.2 
and  SBCAPCD  Rule  323  into  the  SIP  on 
March  24,  2000.  The  SJVUAPCD, 
VCAPCD.  and  SBCAPCD  adopted 
revisions  to  the  SIP-approved  versions 
of  these  rules  on  October  31,  2001, 
November  13,  2001,  and  November  15, 
2001,  respectively.  CARB  submitted  all 
three  rule  revisions  to  us  on  March  15, 
2002. 

C.  What  Is  the  Purpose  of  the  Submitted 
Rule  Revisions?    j 

The  rule  revisions  primarily  modify 
the  rules  for  consistency  with  the 
Suggested  Control  Measure  for 
Architectural  Coatings  (SCM).  The  SCM 
is  a  model  rule  developed  by  CARB 
which  seeks  to  provide  statewide 
consistency  for  the  regulation  of 
architectural  coatings.  The  CARB 
adopted  the  SCM  on  June  22,  2000.  The 
TSDs  have  more  Information  about 
these  rules.  | 

n.  EPA's  Evaluation  and  Action 

A.  How  Is  EPA  Evaluating  the  Rules? 

Generally,  SIP  rules  must  be 
enforceable  (see  section  110(a)  of  the 
Act),  must  require  Reasonably  Available 
Control  Technology  (RACT)  for  major 
sources  in  nonattainment  areas  (see 


section  182(a)(2)(A)),  must  not  relax 
requirements  adopted  before  the  1990 
CAA  amendments  in  nonattainment 
areas  (section  193),  and  must  not 
interfere  with  attainment,  reasonable 
further  progress  or  other  applicable 
requirements  of  the  CAA  (section 
110(1)).  The  SJVUAPCD,  VCAPCD,  and 
SBCAPCD  regulate  ozone  nonattainment 
areas  (see  40  CFR  81),  however,  because 
these  rules  regidate  nonmajor  area 
soiuces,  they  are  not  subject  to  CAA 
RACT  requirements. 

Guidance  and  policy  dociunents  that 
we  used  to  help  evaluate  specific 
enforceability  and  other  CAA 
requirements  consistently  include  the 
following: 

1.  Portions  of  the  proposed  post-1987 
ozone  and  carbon  monoxide  policy  that 
concern  RACT,  52  FR  45044,  November 
24, 1987. 

2.  "Issues  Relating  to  VOC  Regulation 
Cutpoints,  Deficiencies,  andDeviations," 
EPA,  May  25,  1988  (the  Bluebook). 

3.  "Guidance  Document  for  Correcting 
Conunon  VOC  &  Other 
RuleDeficiencies,"  EPA  Region  9, 
August  21,  2001  (the  Little  Bluebook). 

4.  Nationed  Volatile  Organic 
Compound  Emission  Standards  for 
Architectural  Coatings,  September  11, 
1998  (40  CFR  Part  59  Subpart  D). 

5.  "Suggested  Control  Measure  for 
Architectural  Coatings,"  CARB,  June  22, 
2000. 

6.  "Improving  Air  Quality  with 
Economic  Incentive  Programs,"  EPA- 
452/R-Ol-OOl,  EPA,  January  2001  (the 
EIP). 

B.  Do  the  Rules  Meet  the  Evaluation 
Criteria? 

These  rules  improve  the  SIP  by 
establishing  more  stringent  emission 
limits  and  by  clarifying  labelling  and 


reporting  provisions.  They  are  largely 
consistent  with  the  relevant  policy  and 
guidance  regarding  enforceability  and 
Sff  relaxations.  Provisions  of  the  rules 
which  do  not  meet  the  evaluation 
criteria  are  summarized  below  and 
discussed  further  in  the  TSDs. 

C.  What  Are  the  Rules'  Deficiencies? 

These  rules  were  all  based  on  the 
same  model — the  SCM — and,  as  a  result, 
contain  many  of  the  same  rule 
deficiencies.  The  following  provisions 
common  to  SJVUAPCD  Rule  4601, 
VCAPCD  Rule  74.2,  and  SBCAPCD  Rule 
323  conflict  with  section  110  of  the  Act 
and  prevent  full  approval  of  the  SIP 
revisions. 

1.  The  rules  allow  the  VOC  content 
displayed  on  a  coating  to  be  calculated 
using  product  formulation  data.  A 
definition  of  the  term  formulation  data 
must  be  added  to  ensure  the  regulation 
is  clear  and  enforceable  and  to  ensure 
that  imreliable  data  is  not  used  to 
determine  compliance. 

2.  Thp  rules  allow  for  the  sell-through 
of  coatings  included  in  approved 
averaging  programs.  Because  emissions 
from  coatings  sold  under  the  sell- 
through  provision  cannot  be 
distinguished  from  emissions  fron&    ' 
coatings  sold  imder  an  averaging 
program,  the  enforceability  of  the  rules 
may  be  compromised  by  manufacturers 
claiming  that  a  certain  portion  of 
emissions  from  coatings  sold  under  the 
sell-through  provision  should  be 
excluded  from  averaged  emissions. 

3.  The  rules  grant  the  Executive 
Officer  of  CARB  authority  to  approve  or 
disapprove  initial  averaging  programs, 
program  renewals,  program 
modifications,  and  program 
terminations.  This  raises  jurisdictional 
issues  which  could  create  enforceability 
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problems  since  CARB  has  not  been 
granted  authority  by  the  state 
Legislating  imder  the  California  Health 
and  Safety  Code  to  regulate  architectural 
coatings. 

4.  The  provisions  of  the  averaging 
compliance  option  which  require 
manufactxu^rs  to  describe  the  records 
being  used  to  calcidate  emissions  are 
not  specific  enough  to  verify 
compliance  with  the  rules  and  represent 
executive  officer  discretion.  More 
specificity  as  to  the  types  of  suitable 
records  is  needed  to  verify  compliance 
with  the  averaging  compliance  option. 

5.  The  rules'  language  regarding  how 
violations  of  the  averaging  compliance 
option  shall  be  determined  is 
ambiguous.  The  language  should  be 
clarified  to  specify  that  "an  exceedance 
for  each  coating  that  is  over  the  limit 
shall  constitute  a  separate  violation  for 
each  day  of  the  compliance  period." 

6.  The  rules  contain  typographical 
errors  that  make  the  rules  confusing  and 
less  enforceable. 


D.  EPA  Recommendations  To  Further 
Improve  the  Rules 

The  TSDs  describe  additional  rule 
revisions  that  do  not  affect  EPA's 
current  action  but  are  recommended  for 
the  next  time  the  local  agencies  modify 
the  rules. 

E.  Proposed  Action  and  Public 
(Comment 

As  authorized  in  sections  110(k)(3) 
and  301(a)  of  the  Act,  EPA  is  proposing 
a  limited  approval  of  the  submitted 
rules  to  improve  the  SIP.  If  finalized, 
this  action  would  incorporate  the 
submitted  rules  into  the  SIP,  including 
those  provisions  identified  as  deficient. 
This  approval  is  limited  because  EPA  is 
simultaneously  proposing  a  limited 
disapproval  of  the  rules  under  section 
110(k)(3).  If  this  disapproval  is 
finalized,  sanctions  will  be  imposed 
under  section!  79  of  the  Act  unless  EPA 
approves  subsequent  SIP  revisions  that 
correct  the  rules'  deficiencies  within  18 
months.  These  sanctions  would  be 


imposed  according  to  40  CFR  52.31,  A 
final  disapproval  would  also  trigger  the 
federal  implementation  plan  (PIP) 
requirement  imder  section  110(c).  Note 
that  the  submitted  rules  have  been 
adopted  by  the  districts  and  EPA's  final 
limited  disapproval  would  not  prevent 
the  local  agencies  from  enforcing  them. 

We  will  accept  comments  from  the 
public  on  the  proposed  limited  approval 
and  limited  disapproval  for  the  next  30 
days. 

m.  Background  Informatioii 

A.  Why  Were  These  Rules  Submitted? 

VOCs  help  produce  ground-level 
ozone  and  smog,  which  harm  human 
health  and  the  environment.  EPA  has 
established  a  National  Ambient  Air 
Quality  Standard  (NAAQS)  for  ozone. 
Section  110(a)  of  the  CAA  requires 
states  to  submit  regulations  necessary  to 
achieve  the  NAAQS.  Table  2  lists  some 
of  the  national  milestones  leading  to  the 
submittal  of  these  local  agencies'  VOC 
rules. 


. 

Table  2.— Ozone  Nonattainment  Milestones 

Date 

Event 

March  3,  1978 

May  26,  1988 

November  15  1990   

EPA  promulgated  a  list  of  ozone  rKxialtainment  areas  under  the  Clean  Air  Act  as  amended  in  1977.  43  FR 

8964;  40  CFR  81.305. 
EPA  notified  Governors  that  parts  of  their  SIPs  were  inadequate  to  attain  and  maintain  the  ozone  standard 

and  requested  that  they  conect  the  deficiencies  (EPA's  SIP-Call).  See  section  110(a)(2)(H)  of  the  pre- 

amended  Act. 
Clean  Air  Act  Amendments  of  1990  were  enacted.  Pub.  L.  101-549,  104  Stat.  2399.  codified  at  42  U.S.C. 

7401 -7671  q. 

IV.  Administrative  Requirenlents 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
from  Executive  Order  12866,  Regulatory 
Planning  and  Review. 

B.  Executive  Order  13211 

This  proposed  rule  is  not  subject  to 
Executive  Order  13211,  "Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355  (May 
22,  2001))  because  it  is  not  a  Significant 
regulatory  action  imder  Executive  Order 
12866. 

C.  Executive  Order  13045 

Executive  Order  13045,  entitled 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997), 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  under  Executiye 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 


disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  Executive 
Order  13045  because  it  does  not  involve 
decisions  intended  to  mitigate 
environmental  health  or  safety  risks  and 
is  not  an  economically  significant 
action. 

D.  Executive  Order  13132 

Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999)  revokes  and  replaces  Executive 
Orders  12612,  Federalism  and  12875, 
Enhancing  the  Intergovernmental 
Partnership.  Executive  Order  13132 
requires  EPA  to  develop  an  accountable 
process  to  ensure  "meaningful  and 
timely  input  by  State  and  local  officials 
in  the  development  of  regulatory 
policies  that  have  federalism 
implications."  "Policies  that  have 


federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132,  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  proposed  rule  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
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government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  because  it 
merely  acts  on  a  state  rule  implementing 
a  federal  standard,  and  does  not  alter 
the  relationship  or  the  distribution  of 
power  and  responsibilities  established 
in  the  Clean  Air  Act.  Thus,  the 
requirements  of  section  6  of  the 
Executive  Order  do  not  apply  to  this 
proposed  rule. 

E.  Executive  Order  13175 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  PR 
67249,  November  6,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes." 

This  proposed  rule  does  not  have 
tribal  implications.  It  will  not  have 
substantial  direct  effects  on  tribal 
governments,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes, 
as  specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule.  In  the  spirit  of 
Executive  Order  13175,  and  consistent 
with  EPA  policy  to  promote 
communications  between  EPA  and 
tribal  governments,  EPA  specifically 
solicits  additional  comment  on  this 
proposed  rule  from  tribal  officials. 

F.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to'notice  cuid  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  nimiber  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions. 

This  proposed  rule  will  not  have  a 
significant  impact  on  a  substantial 
nun^ber  of  small  entities  because  SIP 
approvals  under  section  110  and  Title  I, 
part  D  of  the  Clean  Air  Act  do  not  create 
any  new  requirements  but  simply  act  on 


requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements,  I  certify  that  this 
action  wiU  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

EPA's  proposed  disapproval  of  the 
state  request  under  section  110  and  Title 
I,  part  D  of  the  Clean  Air  Act  does  not 
affect  any  existing  requirements 
applicable  to  small  entities.  Any  pre- 
existing federal  requirements  remain  in 
place  aifter  this  disapproval.  Federal 
disapproval  of  the  state  submittal  does 
not  affect  state  enforceability.  Moreover, 
EPA's  disapproval  of  the  submittal  does 
not  impose  any  new  Federal 
requirements.  Therefore,  I  certify  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Moreover,  due  to  the  natiure  of  the 
Federal-State  relationship  imder  the 
Clean  Air  Act,  preparation  of  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246,  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

G.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  reqmrements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  has  determined  that  the 
proposed  action  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  proposed  Federal 
action  acts  on  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 


H.  National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  comply  with  NTTAA, 
EPA  must  consider  and  use  "voluntary 
consensus  standards"  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  unless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 

EPA  believes  that  VCS  are 
inapplicable  to  today's  proposed  action 
because  it  does  not  require  the  public  to 
perform  activities  conducive  to  the  use 
of  VCS. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control,  Intergovenmiental 
relations.  Ozone,  Reporting  and 
recordkeeping  requirements.  Volatile 
organic  compound. 

Authority:  42  U.S.C.  7401  et  seq. 

Dated:  September  3,  2002. 
Wayne  NasM, 

Regional  Administrator,  Region  IX. 
IFR  Doc.  02-23987  Filed  9-19-02;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[UT-001-0045b,  UT-001-0046b;  FRL-7378- 
1] 

Detennination  of  Attainment  for  tt>e 
CartXNi  Monoxide  National  Ambient  Air 
Quality  Standard  for  Metropolttan 
Prove;  State  of  Utah,  and  Approval  of 
Reviaiona  to  the  Oxygenated  Gaaollne 
Program 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
make  a  determination  of  attainment  for 
the  carbon  monoxide  (CO)  National 
Ambient  Air  Quality  Standard  (NAAQS) 
for  the  metropolitan  Provo  CO 
nonattainment  area  (hereafter  Provo 
area)  which  was  classified  as 
"moderate".  The  Provo  area  was 
required  by  the  Clean  Air  Act 
Amendments  of  1990  to  attain  the  CO 
NAAQS  by  December  31, 1995.  This 
determination  would  be  based  on 
complete,  quality  assured  ambient  air 
quality  monitoring  data  for  the  years 
1994  and  1995.  In  addition,  on 
September  27,  2001,  the  Governor 
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submitted  revisions  to  Utah's  rule 
R307-301  "Utah  and  Weber  Counties: 
Oxygenated  Gasoline  Program".  EPA  is 
also  proposing  approval  of  the  revisions 
toruleR307-301. 

In  the  Final  Rules  Section  of  this 
Federal  Register,  EPA  is  approving  the 
determination  of  attainment  for  the  CO 
NAAQS  for  the  Provo  CO  nonattainment 
area  and  the  revisions  to  R307-301  as  a 
direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  action  as 
noncontroversial  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  the  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  rule.  If  EPA  receives 
adverse  conmients,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writii^  by  October 
21,  2002. 

ADDRESSES:  Written  comments  may  be 
mailed  to:  Richard  R.  Long,  Director,  Air 
and  Radiation  Program,  Mailcode  SP- 
AR, United  States  Environmental 
Protection  Agency,  Region  Vin,  999 
18th  Street,  Smte  300,  Denver,  Colorado 
80202-2466. 

Copies  of  the  documents  relevant  to 
this  action  are  available  for  public 
inspection  between  8  a.m.  and  4  p.m., 
Monday  through  Friday  at  the  following 
office:  United  States  Environmental 
Protection  Agency,  Region  VIE,  Air 
Program,  999  18th  Street,  Suite  300, 
Denver,  Colorado  80202-2466. 

FOR  FURTHER  INFORMATION  CONTACT:  Tim 

Russ,  Air  and  Radiation  Program, 
Mailcode  8P-AR,  United  States 
Environmental  Protection  Agency, 
Region  VIII,  999  18th  Street,  Suite  300, 
Denver,  Colorado  80202-2466, 
Telephone  number  (303)  312-6479. 

SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  Direct  Final 
action  of  the  same  title  which  is  located 
in  the  Rules  Section  of  this  Federal 
Register. 

Dated:  September  6,  2002. 
Robert  E.  Roberts, 
Regional  Administrator,  Region  Vm. 
(FR  Doc.  02-23817  Filed  9-19-02;  8:45  am] 
BILUNG  CODE  6560-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  721 
[OPPT-2002-0031;  FRL-71«7-11 
mN  2070-AB27 

Propoaed  Revocation  of  Significant 
Newr  Uaea  of  Certain  Chemical 
Subatancea 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  revoke 
significant  new  use  rules  (SNURs)  for 
four  substances  promulgated  under 
section  5(a)(2)  of  the  Toxic  Substances 
Control  Act  ("TSCA)  based  on  new  data. 
Based  on  the  new  data  the  Agency  no 
longer  finds  that  activities  not  described 
in  the  corresponding  TSCA  section  5(e) 
consent  orders  or  premanufactiire 
notices  (PMN)  for  these  chemical 
substances  may  result  in  significant 
changes  in  hiunan  or  environmental 
exposure. 

DATES:  Comments,  identified  by  docket 
ID  number  OPPT-2002-0031,  must  be 
received  on  or  before  October  21,  2002. 
ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.C.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  ID  niunber 
OPPT-2002-0031  in  the  subject  line  on 
the  first  page  of  yovu'  response. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  contact.  Barbara 
Cunningham,  Acting  Director, 
Environmental  Assistance  Division 
(7408M),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
number:  (202)  554-1404;  e-mail  address: 
TSCA-Hotline®epa.gov. 

For  technical  information  contact 
James  Alwood,  Chemical  Control 
Division,  Office  of  Pollution  Prevention 
and  Toxics  (7405M),  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460; 
telephone  number:  (202)  564-8974;  e- 
mail  address:  alwood.jim@epa.gov. 
SUPPUEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  manufactiire,  import, 
process,  or  use  the  chemical  substances 
contained  in  this  proposed  revocation. 


Potentially  affected  categories  and 
entities  may  include,  but  are  not  limited 
to: 


NAICS 
codes 

Examples  o( 

Categories 

potentially  af- 
fected entities 

Ctiemical  man- 

325 

Manufacturers, 

ufacturers 

imponers, 
processors, 
and  users  e( 
ct)emicals 

Petroteum  and 

324 

Manufacturers, 

coal  product 

importers, 

industries 

processors. 

, 

* 

and  users  of 
ctiemicals 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  in  this 
unit  could  also  be  affected.  The  North 
American  Industrial  Classification 
System  (NAICS)  codes  have  been 
provided  to  assist  you  and  others  in 
determining  whether  or  not  this  action 
applies  to  certain  entities.  To  determine 
whether  you  or  your  business  is  affected 
by  this  action,  you  should  carefully 
examine  the  applicabilit}'  provisions  in 
tide  40  of  the  Code  of  Federal 
Regulations  (CFR)  at  40  CFR  721.5.  U 
you  have  any  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  technical 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Additional 

Information,  Including  Copies  of  this 
Document  or  Other  Related  Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
wwvtr.epa.gov/.  To  access  this  document, 
on  the  Home  Page  select  "Laws  and 
Regulations,"  "Regulations  and 
Proposed  Rules,"  and  then  look  up  the 
entry  for  this  document  under  the 
"Federal  Regialer — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  A  frequently 
updated  electronic  version  of  40  CFR 
part  721  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/ 
cfrhtml_00/Title_40/40cfr72t _OO.html  a 
bieta  site  currently  under  development. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this  . 
action  under  docket  ID  number  OPPT- 
2002-0031.  The  official  record  consists 
of  the  documents  specifically  referenced 
in  this  action,  any  public  comments 
received  during  an  applicable  comment 
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period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  Confidential  Business 
Information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  EPA 
Docket  Center,  Rm.  Bl02-Reading 
Room,  EPA  West,  1301  Constitution 
Ave.,  NW.,  Washington.  DC.  The  EPA 
Docket  Center  is  open  from  8:30  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  EPA 
Docket  Center  Reading  Room  telephone 
number  is  (202)  566-1744  and  the 
telephone  number  for  the  OPPT  Docket, 
which  is  located  in  EPA  Docket  Center, 
is  (202)  566-0280. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket  ID 
number  OPPT-2002-0031  in  the  subject 
line  on  the  first  page  of  your  response. 

1.  By  mail.  Submit  your  comments  to: 
Document  Control  Office  (7407M), 
Office  of  Pollution  Prevention  and 
Toxics  (OPPT),  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  OPPT  Document 
Control  Office  (DCO)  in  EPA  East 
building  Rm.  6428, 1201  Constitution 
Ave.,  NW.,  Washington,  DC.  The  DCO  is 
open  from  8  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
DCO  is  (202)  564-8930. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  oppt.ncic@epa.gov,  or  mail  your 
computer  disk  to  the  address  identified 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comments  and  data  will 
also  be  accepted  on  standard  disks  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  ID  nimiber 
OPPT-2002-0031.  Electronic  comments 
may  also  be  filed  online  at  many  Federal 
Depository  Libraries. 


D.  How  Should  I  Handle  CBI 
Information  That  I  Want  to  Submit  to 
the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
docuinent  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  technical  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

We  invite  you  to  provide  your  views 
on  the  various  options  we  propose,  new 
approaches  we  have  not  considered,  the 
potential  impacts  of  the  various  options 
(including  possible  unintended 
consequences),  and  any  data  or 
information  that  you  would  like  the 
Agency  to  consider  during  the 
development  of  the  final  action.  You 
may  find  the  following  suggestions 
helpful  for  preparing  your  comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assimiptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  proposed  rule. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
docimient. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  ID  nimiber 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  FediBral  Register  citation. 


n.  Background 

A.  What  Action  is  the  Agency  Taking? 

In  the  Federal  Register  referenced  for 
each  substance,  OPPTS-50577,  June  26. 
1990  (55  FR  26111),  OPPTS-50588, 
November  6, 1990  (55  FR  46773), 
OPPTS-50622.  August  30. 1995  (60  FR 
45082)  (FRL-4629-2),  OPPTS-50632. 
August  20. 1998  (63  FR  44575)  (FRL- 
5788-7),  establishing  significant  new 
uses  for  the  substances,  EPA  issued  a 
SNUR.  Because  of  additional  data  EPA 
has  received  for  these  substances,  EPA 
is  proposing  to  revoke  the  significant 
new  use  and  recordkeeping 
requirements  for  the  following  chemical 
substances  imder  40  CFR  part  721. 
subpart  E.  In  this  unit.  EPA  provides  a 
brief  description  for  each  substance, 
including  its  PMN  niunber,  chemical 
name  (generic  name  if  the  specific  name 
is  claimed  as  CBI).  CAS  number  (if 
assigned),  basis  for  the  revocation  of  the 
TSCA  section  5(e)  consent  order  for  the 
substance,  and  the  CFR  citation.  Further 
background  information  for  the 
substances  is  contained  in  Unit  I.B.2  of 
this  docimient. 

PMN  Number  P-86-1491 

Chemical  name:  3-Hydroxy-l,l- 
dimethylbutyl  derivative  (generic). 
CAS  number:  Not  applicable. 
Federal  Register  publication  date  and 
reference:  August  30. 1995  (60  FR 
45082). 

Docket  number:  OPPTS-50622. 
Basis  for  revocation  of  SNUR:  EPA 
issued  a  TSCA  section  5(e)  consent 
order  between  EPA  and  the  PMN 
submitter  for  this  substance  based  on  a 
potential  unreasonable  risk  of  cancer  by 
analogy  to  structurally  similar 
peroxides.  Based  on  the  results  of  test 
data  developed  by  an  industry 
consortium  to  address  potendal  toxicity 
of  peroxides.  EPA  has  concluded  that 
available  information  does  not  support 
identification  of  peroxides  as  potential 
carcinogens.  Therefore,  EPA  determined 
that  it  could  no  longer  conclude  that  the 
manufacturing,  processing,  and  use  of 
P-86-1491  may  present  an 
unreasonable  risk  under  section  5(e)  of 
TSCA  and  has.  therefore,  revoked  the 
consent  order  for  P-86-1491.  EPA  can 
no  longer  make  the  finding  that 
activities  not  described  in  the  TSCA 
section  5(e)  consent  order  may  result  in 
significant  changes  in  human  exposure. 
CFR  citation:  40  CFR  721.4466. 

PMN  Number  P-86-1492 

Chemical  name:  Alkyl  peroxy-2-ethyl 

hexanoate  (generic). 

CAS  number:  Not  applicable. 

Federal  Register  publication  date  and 

reference:  November  6. 1990  (55  FR 

46773). 
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Docket  number:  OPPTS-50588. 
Basis  for  revocation  of  SNUR:  EPA 
issued  a  TSCA  section  5(e)  consent 
order  between  EPA  and  the  PMN 
submitter  for  this  substance  based  on  a 
potential  unreasonable  risk  of  cancer  by 
analogy  to  structurally  similar 
peroxides.  Based  on  the  results  of  test 
data  developed  by  an  industry 
consortium  to  address  potential  toxicity 
of  peroxides.  EPA  has  concluded  that 
available  information  does  not  support 
identification  of  peroxides  as  potential 
carcinogens.  Therefore.  EPA  determined 
that  it  could  no  longer  conclude  that  the 
manufacturing,  processing,  and  use  of 
P-86-1492  may  present  an 
unreasonable  risk  under  section  5(e)  of 
TSCA  and  has,  therefore,  revoked  the 
consent  order  for  P-86-1492.  EPA  can 
no  longer  make  the  finding  that 
activities  not  described  in  the  TSCA 
section  5(e)  consent  order  may  result  in 
significant  changes  in  human  exposure. 
CFR  citation:  40  CFR  721.4240 
(Formerly  40  CFR  721.1208). 

PMN  Number  P-86-1493 

Chemical  name:  Substituted  alkyl 
peroxyhexane  carboxylate  (mixed 
isomers)  (generic). 
CAS  nuntber:  Not  applicable. 
Federal  Register  publication  date  and 
reference:  ]wae  26, 1990  (55  FR  26111). 
Docket  number:  OPPTS-50577. 
Basis  for  revocation  of  SNUR:  EPA 
issued  a  TSCA  section  5(e)  consent 
order  between  EPA  and  the  PMN 
submitter  for  this  substance  based  on  a 
potential  unreasonable  risk  of  cancer  by 
analogy  to  structurally  similar 
peroxides.  Based  on  the  results  of  test 
data  developed  by  an  industry 
consortium  to  address  potential  toxicity 
of  peroxides,  EPA  has  concluded  that 
available  information  does  not  support 
identification  of  peroxides  as  potential 
carcinogens.  Thoefore,  EPA  determined 
that  it  could  no  longer  conclude  that  the 
manufacturing,  processing,  and  use  of 
P-86-1493  may  present  an 
unreasonable  risk  imder  section  5(e)  of 
TSCA  and  has,  therefore,  revoked  the 
consent  order  for  P-86-1493.  EPA  can 
no  longer  make  the  finding  that 
activities  not  described  in  the  TSCA 
section  5(e)  consent  order  may  result  in 
simificant  changes  in  human  exposure. 
CFR  citation:  40  CFR  721.4200 
(Formerly  40  CFR  721.1565). 

PMN  Number  P-98-24 

Chemical  name:  Methoxy  benzoic  acid 

derivative  (generic). 

CAS  number:  Not  applicable. 

Federal  RegistM'  publication  date  and 

reference:  August  20. 1998  (63  FR 

44575). 

Docket  number:  OPPTS-50632. 

Basis  for  revocation  of  SNUR:  EPA 

issued  a  SNUR  for  this  substance  based 


on  the  concern  criteria  at 
§  721.170(b)(4)(l).  The  PMN  submitter 
petitioned  EPA  to  revoke  the  SNUR 
based  on  existing  toxicity,  fate,  and 
economic  data.  The  results  of  acute  fish, 
daphnia,  and  algae  studies  for  the 
substance  demonstrated  acute  LCso 
values  ranging  from  60-90  parts  per 
million  (ppm).  EPA's  concern 
concentration  of  40  parts  per  billion 
(ppb)  for  the  substance  is  based  on 
potential  chronic  toxicity.  A 
biodegradation  study  for  the  PMN 
substance  measured  90%  degradation  in 
28  days.  Commercial  use  of  the  PMN 
substance  is  limited  to  use  as  a  mediator 
in  enzyme  catalyzed  reactions.  In 
addition,  EPA  expects  that  most  of  the 
PMN  substance  is  destroyed  when  used 
in  this  manner  resulting  in  little  er  no 
release  of  the  substance.  EPA  could  not 
identify  additional  uses  of  the  PMN 
substance.  Based  on  this  data  EPA  can 
no  longer  make  the  finding  that 
reasonably  anticipated  conditions  of 
release  may  result  in  significant  releases 
above  40  ppb.  Therefore,  EPA  has 
concluded  that  based  on  available 
information,  the  substance  does  not 
meet  the  concern  criteria  at 
§721.170(b)(4)(l). 
CFR  citation:  40  CFR  721.1710. 

B.  What  is  the  Agency's  Authority  for 
Taking  this  Action? 

Section  5(a)(2)  of  TSCA  (15  U.S.C. 
2604(a)(2))  authorizes  EPA  to  determine 
that  a  use  of  a  chemical  substance  is  a 
"significant  new  use."  EPA  must  make 
this  determination  by  rule  after 
considering  all  relevant  factors, 
including  those  listed  in  section  5(a)(2) 
of  TSCA.  Once  EPA  determines  that  a 
use  of  a  chemical  substance  is  a 
significant  new  use,  section  5(a)(1)(B)  of 
TSCA  requires  persons  to  submit  a 
notice  to  EPA  at  least  90  days  before 
they  manufacture,  import,  or  process  the 
substance  for  that  use.  The  mechanism 
for  reporting  under  this  requirement  is 
estabhshed  under  40  CFR  721.5. 

During  review  of  the  PMNs  submitted 
for  the  dhemical  substances  that  are  the 
subject  of  this  proposed  revocation,  EPA 
concluded  that  regulation  was 
warranted  based  on  available 
information  that  indicated  activities  not 
described  in  the  TSCA  section  5(e) 
consmt  order  or  PMN  might  result  in 
significant  changes  in  human  or 
environmental  exposure  as  described  in 
section  5(a)(2)  of  TSCA.  Based  on  these 
findings,  SNURs  were  promulgated. 

EPA  has  revoked  the  TSCA  section 
5(e)  consent  orders  that  are  the  basis  for 
these  SNURs  and  no  longer  finds  that 
activities  other  than  those  described  in 
the  TSCA  section  5(e)  consent  orders  or 
PMN  may  result  in  significant  changes 


in  human  or  environmental  exposure. 
The  revocation  of  SNUR  provisions  for 
these  substances  is  consistent  with  the 
findings  set  forth  in  the  preamble  to  the 
proposed  revocation  of  each  individual 
SNUR. 

Therefore,  EPA  is  proposing  to  revoke 
the  SNUR  provisions  for  these  chemical 
substances.  When  this  revocation 
becomes  final,  EPA  will  no  longer 
require  notice  of  intent  to  manufocture, 
import,  or  process  these  substances.  In 
addition,  export  notification  under 
section  12(b)  of  TSCA  will  no  longer  be 
required. 

m.  Statutory  and  ExecutlTC  Order 
Reviews 

This  proposed  rule  revokes  or 
eliminates  an  existing  regulatory 
requirement  and  does  not  contain  any 
new  or  amended  requirements.  As  such, 
the  Office  of  Management  and  Budget 
(0MB)  has  exempted  these  types  of 
actions  firom  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4, 1993). 

Since  this  proposed  rule  does  not 
impose  any  requirements,  it  does  not 
contain  any  information  collections 
subject  to  approval  under  the  Paperwork 
Reduction  Act  (PRA),  44  U.S.C.  3501  et 
seq. 

Pursuant  to  section  605(b)  of  the 
Regxdatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.),  the  Agency  has 
determined  that  SNUR  revocations, 
which  eliminate  requirements  without 
imposing  any  new  ones  have  no  adverse 
economic  impacts. 

Since  this  proposed  rule  does  not 
impose  any  requirements  it  does  not 
require  any  other  action  under  Title  n 
of  the  Unfunded  Mandates  Reform  Act 
of  1995  (UMRA)  (Pub.  L.  104-4). 

This  action  will  not  have  a  substantial 
direct  effect  on  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999). 

This  proposed  rule  does  not  have 
tribal  implications  because  it  is  not 
expected  to  have  substantial  direct 
effects  on  Indian  Tribes.  This  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments,  nor  does  it  involve  or 
impose  any  requirements  that  affect 
Indian  Tribes.  Accordingly,  the 
requirements  of  Executive  Order  13175 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (65  FR 
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67249,  November  6,  2000),  do  not  apply 
to  this  proposed  rule. 

This  action  is  not  subject  to  Executive 
Order  13045,  entitled  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks  (62  FR  19885, 
April  23, 1997),  because  this  is  not  an 
economically  significant  regulatory 
action  as  defined  by  Executive  Order 
12866,  and  this  action  does  not  address 
environmental  health  or  safety  risks 
disproportionately  affecting  children. 

This  proposed  rule  is  not  subject  to 
Executive  Order  13211,  entitled  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use  (66  FR  28355,  May 
22,  2001),  because  this  action  is  not 
expected  to  affect  energy  supply, 
distribution,  or  use. 

In  addition,  since  this  action  does  not 
involve  any  technical  standards,  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA).  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note),  does  not 
apply  to  this  action. 

This  action  does  not  involve  special 
considerations  of  environmental  justice 
related  issues  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994).  I 

EPA  has  complieid  with  Executive 
Order  12630,  entitled  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights  (53  FR  8859,  March  15, 1988),  by 
examining  the  takings  implications  of 
this  proposed  rule  in  accordance  with 
the  "Attorney  General's  Supplemental 
Guidelines  for  the  Evaluation  of  Risk 
and  Avoidance  of  Unanticipated 
Takings"  issued  under  the  Executive 
Order. 

In  issuing  this  proposed  rule,  EPA  has 
taken  the  necessary  steps  to  eliminate 
drafting  errors  and  ambiguity,  minimize 
potential  litigation,  and  provide  a  clear 
legal  standard  for  affected  conduct,  as 
required  by  section  3  of  Executive  Order 
12988,  entitled  Civil  Justice  Reform  (61 
FR  4729.  February  7, 1996). 

List  of  Subjects  in  40  CFR  Part  721 

Environmental  protection.  Chemicals, 
Hazardous  substances,  Reporting  and 
recordkeeping  requirements. 

Dated:  September  3,  2002. 
Charles  M.  Auer, 
Director,  Office  of  Pollution  Prevention  and 


Toxics. 


I 


Therefore,  it  is  proposed  that  40  CFR 
part  721  be  amended  as  follows: 


PART  721— {AMENDED] 

1.  The  authority  citation  for  part  721 
would  continue  to  read  as  follows: 

Authority:  15  U.S.C.  2604,  2607,  and 
2625(c). 

§§721.1710, 721.4200, 721.4240,  and 
721.4466    [Removed] 

2.  By  removing  §§  721.1710,  721.4200, 
721.4240,  and  721.4466. 

[FR  Doc.  02-23749  Filed  9-19-02;  8:45  am] 
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[CC  Docket  Nos.  96-1 15. 96-149.  FCC  02- 
214] 

Implefnentation  of  the 
Telecommunications  Act  of  1996: 
Telecommunications  Carriers'  Use  of 
Customer  Proprietary  Network 
Information  and  Ottier  Customer 
Information;  Implementation  of  the 
Non-Accounting  Safeguards  of 
Sections  271  and  272  of  the 
Communications  Act  of  1934,  as 
Amended;  2000  Biennial  Regulatory 
Review— Review  of  Policies  and  Rules 
Concerning  Unauthorized  Changes  of 
Consumers'  Long  Distance  Carriers 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

summary:  In  this  document,  the 
Commission  seeks  to  refresh  the  record 
on  two  issues  raised  in  the  CPNI  Order 
Further  NPRM  (63  FR  45140,  August  24, 
1998)  and  requests  comment  on 
customer  proprietary  network 
information  (CPNI)  implications  when  a 
carrier  goes  out  of  business,  sells  all  or 
part  of  its  customer  base,  or  seeks 
bankruptcy  protection. 
DATES:  Comments  are  due  October  21, 
2002,  and  Reply  Comments  are  due 
November  19,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marcy  Greene,  Attorney-Advisor, 
Competition  Policy  Division,  Wireline 
Competition  Bureau,  at  (202)  418-1580, 
or  via  the  Internet  at  mgreene@fcc.gov. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Third 
Further  Notice  of  Proposed  Rulemaking 
(Third  Further  NPRM)  in  CC  Docket 
Nos.  96-115,  96-149  and  00-257, 
adopted  July  16,  2002,  and  released  July 
25,  2002.  The  complete  text  of  this 
Third  Further  NPRM  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 


Information  Center,  Portals  II,  445  12th 
Street,  SW,  Room  CY-A257, 
Washington,  DC,  20554.  This  document 
may  also  be  purchased  bom  the 
Commission's  duplicating  contractor, 
Qualex  International,  Portals  II,  445 
12th  Street,  SW.  Room  CY-A257, 
Washington,  DC,  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
via  e-mail  at  qualexint9aol.com.  It  is 
also  available  on  the  Commission's  Web 
site  at  http://www.fcc.gov. 

Synopsis  ofThird  Further  NPRM 

1.  The  Third  Further  Notice  of 
Proposed  Rulemaking  (Third  Further 
NPRM)  seeks  to  refresh  the  record  on 
regulation  of  foreign  storage  of  and 
access  to  domestic  CPNI,  and  the  need 
for  additional  enforcement  mechanisms 
or  protections  for  carrier  proprietary 
information.  Finally,  the  Third  Further 
NPRM  seeks  comment  on  the 
implications  of  the  Commission's  CPNI 
regulations  when  carriers  leave  the 
market. 

initial  Regulatory  Flexibility  Act 
Analjrsis 

2.  As  required  by  the  Regidatory 
Flexibility  Act  (RFA),  the  Commission 
has  prepared  this  Initial  Regulatory 
Flexibility  Analysis  (IRFA)  of  the 
possible  significant  economic  impact  on 
small  entities  by  the  policies  and  rules 
proposed  in  this  Third  Further  Notice  of 
Proposed  Rulemaking  (Third  Further 
NPRM).  Written  public  comments  are 
requested  on  this  IRFA.  Comments  must 
be  identified  as  responses  to  the  IRFA 
and  must  be  filed  by  the  deadlines  for 
conunents  on  the  Third  Further  NPRM 
provided  herein.  The  Commission  will 
send  a  copy  of  the  Third  Further  NPRM, 
including  this  IRFA,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration.  In  addition, 
the  Third  Further  NPRM  and  IRFA  (or 
summaries  thereof)  will  be  published  in 
the  Federal  Register. 

Need  for,  and  Objectives  of,  the 
Proposed  Rules 

3.  The  Conmiission  is  issuing  the 
Third  Further  NPRM  to  refresh  the 
record  on  two  issues  raised  in  the  CPNI 
Order  Further  NPRM,  and  to  seek 
comment  on  the  CPNI  implications 
when  a  carrier  goes  out  of  business,  sells 
all  or  part  of  its  customer  base,  or  seeks 
bankruptcy  protection.  Specifically,  the 
Third  Further  NPRM  seeks  comment  on: 
(1)  Foreign  storage  of  and  access  to 
domestic  CPNI;  (2)  CPNI  safeguards  and 
enforcements  mechanisms;  and  (3) 
appropriate  regulations  governing  the 
(TNI  held  by  carriers  that  go  out  of 
business,  sell  all  or  part  of  their  . 
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customer  base,  or  seek  bankruptcy 
protection. 

4.  In  a  Jidy  8, 1997  Ex  Parte  letter,  the 
FBI  requested  that  the  Conunission 
regulate  the  foreign  storage  of  and 
foreign-based  access  to  QPNI  of  U.S. 
customers  who  use  domestic 
telecommunications  services.  The 
Commission  requested  comment  on  this 
proposal  in  its  CPNI  Order  Further 
NPRM.  As  an  alternative,  the  FBI 
suggested  that  foreign  storage  or  access 
to  domestic  CPNI  be  permitted  only 
upon  informed  written  customer 
approval.  To  the  degree  that  CPNI  is 
stored  in  a  foreign  coimtry,  the  FBI 
asked  that  the  Commission  require 
carriers  to'  keep  a  copy  of  customers' 
CPNI  records  within  the  U.S.  for  public 
safety,  law  enforcement,  and  national 
security  reasons.  The  FBI  also  requested 
that  we  reqvure  carriers  to  maintain 
copies  of  the  CPNI  of  all  U.S.-based 
customers  because  of  the  need  for 
prompt  and  secure  law  enforcement 
piirposes.  The  Commission  now 
requests  that  commenters  refresh  the 
record  on  this  topic.  Specifically,  it 
requests  that  commenters  consider  the 
FBI  proposal  in  light  of  heightened 
national  security  concerns.  In  addition, 
the  Commission  requests  input  as  to 
whether  any  of  the  concerns  raised  by 
the  FBI  have  been  illustrated  by  actual 
incidents  during  the  period  since 
comments  were  received  on  this  topic. 
Finally,  it  asks  commenters  to  provide 
estimates  of  the  costs  that  would  be 
incurred  if  we  were  to  mandate  carriers 
to  maintain  the  domestic  storage  of,  and 
access  to,  domestic  CPNI. 

5.  In  the  CPNI  Order  Further  NPRM, 
the  Commission  sought  comment  on 
what  safeguards  in  addition  to  those 
adopted  in  the  CPNI  Order  (63  FR 
20326,  April  24, 1998),  if  any,  are 
needed  to  protect  the  confidentiality  of 
carrier  proprietary  infonnation, 
including  diat  of  resellers  and  ISPs.  The 
CPNI  Order  Further  NPRM  also  sought 
comment  on  what,  if  any,  further 
enforcement  mechanisms  the 
Commission  should  adopt  to  ensure 
carrier  compliance  with  out  CPNI 
policies  and  rules.  The  Commission 
seeks  to  refresh  the  record  on  this  topic. 
Specifically,  it  requests  that  carriers  and 
other  interested  parties  describe  any 
actual  experience  with  problems  since 
we  origiiially  issued  the  CPNI  Order 
Further  NPRM. 

6.  Finally,  in  light  of  inquiries  the 
Commission  has  received  in  the  iace  of 
recent  carrier  bankruptcies,  mergers, 
and  asset  sales,  the  Commission  seeks 
comment  on  carrier  use  and  disclosiire 
of  CPNI  when  it  sells  its  assets  or  goes 
out  of  business.  It  seeks  conunent  on 
whether  an  exiting  carrier  should  be 


able  to  use  CPNI  for  transition  of  its 
customers  to  another  carrier.  If 
commenters  believe  that  an  exiting 
carrier  should  be  able  to  disclose  CPNI 
to  the  acquiring  carrier,  we  seek 
comment  on  whether  we  should  require 
the  exiting  carrier  to  state  that  fact  in 
advance  notice  provided  to  customers 
acquired  by  the  sale  or  transfer  from 
another  carrier  in  compliance  with  our 
authorization  and  verification 
(slamming)  rules.  Further,  the 
Commission  asks,  to  the  degree  that  the 
exiting  carrier  has  obtained  CPNI 
approvals  from  its  customer,  whether 
the  new  carrier  should  be  deemed  to 
have  received  such  approvals,  or 
whether  it  should  be  required  to  provide 
notice  and  obtain  approval  for  CPNI  use 
and  disclosure  from  the  acquired 
customers.  Further,  it  seeks  comment  on 
whether  the  Commission  should 
recognize  a  difference  between  service 
types.  The  Commission  also  seeks 
comment  on  whether  carriers  can  sell 
CPNI  as  an  asset  and  on  whether  such 
regulations  would  go  beyond  the  scope 
of  section  222  or  the  Commission's 
authority. 

Legal  Basis 

7.  The  Third  Further  NPRM  is 
adopted  pursuant  to  sections  1 ,  4(i), 
222,  and  303(r)  of  the  Communications 
Act  of  1934,  as  amended,  47  U.S.C.  151, 
154(i),  222,  and  303(r). 

Description  and  Estimate  of  die  Number 
of  Small  Entities  to  Which  the  Proposed 
Rules  Will  Apply 

8.  The  RFA  directs  agencies  to 
provide  a  description  of  and,  where 
feasible,  an  estimate  of  the  number  of 
small  entities  that  will  be  affected  by  the 
proposed  rules,  if  adopted.  The  RFA 
generally  defines  the  term  "small 
entity"  as  having  the  same  meaning  as 
the  terms  "small  business,"  "small 
organization,"  and  "small  governmental 
jurisdiction."  In  addition,  the  term 
"small  business"  has  the  same  meaning 
as  the  term  "small  business  concern" 
under  the  Small  Business  Act.  A  "small 
business  concern"  is  one  that:  (1)  Is 
independently  owned  and  operated:  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  satisfies  any  additional  criteria 
established  by  the  Small  Business 
Administration  (SB A). 

9.  The  most  reliable  source  of 
information  regarding  the  total  nimibers 
of  certain  common  carrier  and  related 
providers  nationwide  appears  to  be  data 
the  Commission  publishes  aimually  in 
its  Telecommunications  Provider 
Locator  report,  derived  from  filings 
made  in  connection  with  the 
Telecommunications  Relay  Service 
(TRS).  According  to  data  in  the  most 


recent  report,  there  are  5,679  interstate 
service  providers.  These  providers 
include,  inter  alia,  local  exchange 
carriers,  wireline  carriers  and  service 
providers,  interexchange  carriers, 
competitive  access  providers,  operator 
service  providers,  pay  telephone 
operators,  providers  of  telephone 
service,  providers  of  telephone 
exchaoyee  service,  and  resellers. 

10.  The  Commission  has  included 
small  incumbent  local  exchange  carriers 
(LECs)  in  this  present  RFA  analysis.  As 
noted  above,  a  "small  business"  under 
the  RFA  is  one  that,  inter  alia,  meets  the 
pertinent  small  business  size  standard 
(e.g.,  a  telephone  communications 
business  having  1 ,500  or  fewer 
employees),  and  "is  not  dominant  in  its 
field  of  operation."  The  SBA's  Office  of 
Advocacy  contends  that,  for  RFA 
purposes,  small  incumbent  LECs  are  not 
dominant  in  their  field  of  operation 
because  any  such  dominance  is  not 
"national"  in  scope.  It  has  therefore 
included  small  incumbent  I^Cs  in  this 
RFA  analysis,  although  we  emphasize 
that  this  RFA  action  has  no  effect  on 
FCC  analyses  and  determinations  in 
other,  non-RFA  contexts. 

1 1 .  Total  Number  of  Telephone 
Companies  Affected.  The  U.S.  Bureau  of 
Census  (Census  Bureau)  reports  that,  at 
the  end  of  1992,  there  were  3,497  firms 
engaged  in  providing  telephone 
services,  as  defined  therein,  for  at  least 
one  year.  This  number  contains  a 
variety  of  different  categories  of  carriers, 
including  LECs,  interexchange  carriers, 
competitive  access  providers,  operator 
service  providers,  pay  telephone 
operators,  and  resellers.  It  seems  certain 
that  some  of  these  3,497  telephone 
service  firms  may  not  qualify  as  small 
entities  or  small  incumbent  LECs 
because  they  are  not  "independently 
owned  and  operated."  It  seems 
reasonable  to  conclude  that  fewer  than 
3,497  telephone  service  firms  are  small 
entity  telephone  service  firms  that  may 
be  affected  by  these  rules. 

12.  Wireline  Carriers  and  Service 
Providers.  The  SBA  has  developed  a 
definition  of  small  entities  for  telephone 
communications  companies  other  than 
radiotelephone  (wireless)  companies.- 
The  Census  Bureau  reports  that  there 
were  2,321  such  telephone  companies 
in  operation  for  at  least  one  year  at  the 
end  of  1992.  According  to  the  SBA's 
definition,  a  small  business  telephone 
company  other  than  a  radiotelephone 
(wireless)  company  is  one  employing  no 
more  than  1,500  persons.  All  but  26  of 
the  2,321  non-radiotelephone  (wireless) 
companies  listed  by  the  Census  Bureau 
were  reported  to  have  fewer  than  1,000 
employees.  Even  if  all  26  of  the 
remaining  companies  had  more  than 
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1,500  employees,  there  would  still  be 
2,295  non-radiotelephone  (wireless) 
companies  that  might  qualify  as  small 
entities  or  small  incumbent  LECs. 
Although  it  seems  certain  that  some  of 
these  carriers  are  not  independently 
owned  and  operated,  we  are  unable  at 
this  time  to  estimate  with  greater 
precision  the  number  of  wireline 
carriers  and  service  providers  that 
would  qualify  as  small  business 
concerns  imder  SBA's  definition. 
Therefore,  we  estimate  that  fewer  than 
2,295  small  telephone  communications 
companies  other  than  radiotelephone 
(wireless)  companies  are  small  entities 
that  may  be  affected  by  these  rules. 

13.  Local  Exchange  Carriers.  Neither 
the  Commission  nor  the  SBA  has 
developed  a  definition  of  small 
providers  of  local  exchange  services. 
The  closest  applicable  definition  imder 
the  SBA's  rules  is  for  telephone 
communications  companies  other  than 
radiotelephone  (wireless)  companies. 
The  most  reliable  source  of  information 
regarding  the  number  of  LECs 
nationwide  of  which  we  are  aware 
appears  to  be  the  data  that  we  collect 
aimually  in  connection  with  the 
Teleconununications  Relay  Service 
(TRS).  According  to  the  Commission's 
most  recent  data,  there  are  1,329  local 
exchange  carriers,  including  incimibent 
LECs.  Although  it  seems  certain  that 
some  of  these  carriers  are  not 
independently  owned  and  operated,  or 
have  more  than  1,500  employees,  we  are 
unable  at  this  time  to  estimate  with 
greater  precision  the  niunber  of  LECs 
that  would  qualify  as  small  business 
concerns  under  the  SBA's  definition. 
Consequently,  we  estimate  that  they  are 
fewer  than  1,  329  small  entity  LECs  that 
may  be  affected  by  the  proposals  in  the 
Second  Further  Notice  (66  FR  50140, 
October  2,  2001). 

14.  Interexchange  Carriers.  Neither 
the  Commission  nor  the  SBA  has 
developed  a  definition  of  small  entities 
specifically  applicable  to  providers  of 
interexchange  services  (KCs).  The 
closest  applicable  definition  under  the 
SBA's  rules  is  for  telephone 
communications  companies  other  than 
radiotelephone  (wireless)  companies. 
The  most  reliable  source  of  information 
regarding  the  number  of  IXCs 
nationwide  of  which  we  are  aware 
appears  to  be  the  data  that  we  collect 
annually  in  cormection  with  TRS. 
According  to  our  most  recent  data,  229 
companies  reported  that  they  were 
engaged  in  the  provision  of 
interexchange  services.  Although  it 
seems  certain  that  some  of  these  carriers 
are  not  independently  owned  and 
operated,  or  have  more  than  1,500 
employees,  we  are  unable  at  this  time  to 


estimate  with  greater  precision  the 
niunber  of  KCs  that  would  qualify  as 
small  business  concerns  imder  the 
SBA's  definition.  Consequently,  we 
estimate  that  there  are  fewer  than  229 
small  entity  IXCs  that  may  be  affected 
by  this  order. 

15.  Competitive  Access  Providers. 
Neither  the  Commission  nor  the  SBA 
has  developed  a  definition  of  small 
entities  specifically  applicable  to 
providers  of  competitive  access  services 
(CAPs).  The  closest  applicable 
definition  under  the  SBA's  rules  is  for 
telephone  communications  companies 
other  than  radiotelephone  (wrireless) 
companies.  The  most  reliable  source  of 
information  regarding  the  number  of 
CAPs  nationwide  of  which  we  are  aware 
appears  to  be  the  data  that  we  collect 
annually  in  connection  with  the  TRS. 
According  to  our  most  recent  data,  532 
companies  reported  that  they  were 
engaged  in  the  provision  of  either 
competitive  access  services  or 
competitive  local  exchange  service. 
Although  it  seems  certain  that  some  of 
these  carriers  are  not  independently 
owned  and  operated,  or  have  more  than 
1,500  employees,  we  are  unable  at  this 
time  to  estimate  with  greater  precision 
the  number  of  CAPs  that  would  qualify 
as  small  business  concerns  under  the 
SBA's  definition.  Consequently,  we, 
estimate  that  there  are  fewer  than  532 
small  entity  CAPs  that  may  be  affected 
by  this  order. 

16.  Operator  Service  Providers. 
Neither  the  Commission  nor  the  SBA 
has  developed  a  definition  of  small 
entities  specifically  applicable  to 
providers  of  operator  services.  The 
closest  applicable  definition  under  the 
SBA's  rules  is  for  telephone 
communications  companies  other  than 
radiotelephone  (wireless)  companies. 
The  most  reliable  source  of  information 
regarding  the  number  of  operator  service 
providers  nationwide  of  which  we  are 
aware  appears  to  be  the  data  that  we 
collect  aimually  in  connection  with  the 
TRS.  According  to  our  most  recent  data, 
22  companies  reported  that  they  were 
engaged  in  the  provision  of  operator 
services.  Although  it  seems  certain  that 
some  of  these  companies  are  not 
independently  owned  and  operated,  or 
have  more  than  1,500  employees,  we  are 
unable  at  this  time  to  estimate  with 
greater  precision  the  number  of  operator 
service  providers  that  would  quaUfy  as 
small  business  concerns  under  the 
SBA's  definition.  Consequently,  we 
estimate  that  there  are  fewer  than  22 
small  entity  operator  service  providers 
that  may  be  affected  by  this  order. 

17.  Pay  Telephone  Providers.  Neither 
the  Commission  nor  the  SBA  has 
developed  a  definition  of  small  entities 


specifically  applicable  to  pay  telephone 
providers.  The  closest  applicable 
definition  under  the  SBA's  rules  is  for 
telephone  communications  companies 
other  than  radiotelephone  (wireless) 
companies.  The  most  reliable  source  of 
information  regarding  the  number  of 
pay  telephone  operators  nationwide  of 
which  we  are  aware  appears  to  be  the 
data  that  we  collect  annually  in 
connection  with  the  TRS.  According  to' 
our  most  recent  data,  936  companies 
reported  that  they  were  engaged  in  the 
provision  of  pay  telephone  services. 
Although  it  seems  certain  that  some  of 
these  ceuriers  are  not  independently 
owned  and  operated,  or  have  more  than 
1,500  employees,  we  are  unable  at  this 
time  to  estimate  with  greater  precision 
the  number  of  pay  telephone  operators 
that  would  qu^ify  as  small  business 
concerns  under  the  SBA's  definition. 
Consequently,  we  estimate  that  there  are 
fewer  Uian  936  small  entity  pay 
telephone  operators  that  may  be  affected 
by  this  order. 

18.  Wireless  Carriers.  Wireless 
telephony  includes  cellular,  ptersonal 
communications  services  (PCS)  or 
specialized  mobile  radio  (SMR)  service 
providers.  The  SBA  has  developed  a 
definition  of  small  entities  for 
radiotelephone  (wireless)  companies; 
however,  neither  the  Commission  nor 
the  SBA  has  developed  a  definition  of 
small  entities  applicable  to  cellular 
licensees,  or  to  providers  of  paging  and 
messaging  services.  Though  categorized 
under  the  same  size  standard  as  the 
other  wireless  services  discussed  in  this 
paragraph,  paging  is  now  considered  a 
separate  industry.  The  closest 
applicable  definition  under  the  SBA's 
rules  is  for  telephone  communications 
companies  other  than  radiotelephone 
(wireless)  companies.  According  to  the 
SBA's  definition^  a  small  business 
radiotelephone  company  is  one 
employing  no  more  than  1 ,500  persons. 
According  to  the  most  recent  Provider 
Locator  data,  858  carriers  reported  that 
they  were  engaged  in  the  provision  of 
wireless  telephony  and  576  companies 
reported  that  they  were  engaged  in  the 
provision  of  paging  and  messaging 
services.  Although  it  seems  certain  that 
some  of  these  carriers  are  not 
independently  owned  and  operated,  we 
are  unable  at  this  time  to  estimate  with 
greater  precision  the  number  of 
radiotelephone  carriers  and  service 
providers  that  would  qualify  as  small 
business  concerns  under  the  SBA's 
definition.  Consequently,  we  estimate 
that  there  are  fewer  than  858  small 
carriers  providing  wireless  telephony 
services  and  fewer  than  576  small 
companies  providing  paging  and 
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messaging  services  that  may  be  affected 
by  these  rules. 

19.  Resellers.  Neither  the  Commission 
nor  the  SBA  has  developed  a  definition 
of  small  entities  specifically  applicable 
to  resellers.  The  closest  applicable 
definition  under  the  SBA's  rules  is  for 
all  telephone  communications 
companies.  The  most  reliable  source  of 
information  regarding  the  number  of  toll 
resellers  nationwide  of  which  we  are 
aware  appears  to  be  the  data  that  we 
collect  annually  in  connection  with  the 
TRS.  According  to  our  most  recent  data, 
710  companies  reported  that  they  were 
engaged  in  the  resale  of  telephone 
services.  Although  it  seems  certain  that 
some  of  these  carriers  are  not 
independently  owned  and  operated,  or 
have  more  than  1,500  employees,  we  are 
unable  at  this  time  to  estimate  with 
greater  precision  the  number  of  resellers 
that  would  qualify  as  small  business 
concerns  under  the  SBA's  definition. 
Consequently,  we  estimate  that  there  are 
fewer  than  710  small  entity  resellers 
that  may  be  affected  by  this  order. 

Description  of  Projected  Reporting, 
Recordkeeping  and  Other  Compliance 
Requirements 

20.  The  Commission  has  discussed 
generally  in  the  Third  Further  NPBM, 
supra  paras.  143-147,  the  possibility 
that  its  tentative  policies  and  rules,  if 
adopted,  might  entail  additional 
obligations  for  carriers.  The  Commission 
asks  for  comment  on  any  reporting, 
record  keeping,  or  compliance 
requirements  that  might  arise  that  coidd 
impact  any  entities,  large  and  small, 
affected  by  such  requirements. 

Steps  Taken  To  Minimis  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Ahematives  Considered 

21.  The  RFA  requires  an  agency  to 
describe  any  significant  alternatives  that 
it  has  considered  in  reaching  its 
proposed  approach,  which  may  include 
the  following  four  alternatives  (among 
others):  (1)  The  establishment  of 
differing  compliance  or  reporting 
requirements  or  timetables  that  take  into 
account  the  resources  available  to  small 
entities;  (2)  the  clarification, 
consolidation,  or  simplification  of 
compliance  or  reporting  requirements 
under  the  rule  for  small  entities;  (3)  the 
use  of  performance,  rather  than  design, 
standards;  and  (4)  an  exemption  from 
coverage  of  the  rule,  or  any  part  thereof, 
for  smedl  entities. 

22.  Section  222  applies  to  all 
telecommunications  carriers,  and 
therefore,  any  rules  that  we  adopt  will 
be  applicable  to  all  carriers. 
Accordingly,  the  Commission  cannot 
exempt  small  entities  from  complying 


with  any  rules  that  we  adopt.  It  has, 
however,  taken  the  limited  resources  of 
small  entities  into  account  in 
promulgating  certain  existing  CPNI 
rules,  and  intend  to  do  so  again  in 
addressing  the  issues  that  are  addressed 
in  the  Third  Further  NPRM.  In  response 
to  the  IRFA  issued  in  connection  with 
the  Clarification  Order  and  Second 
Further  Notice  of  Proposed  Rulemaking 
(66  FR  53545,  October  23,  2001  and  66 
FR  50140,  October  2,  2001),  the 
Commission  notes  that  some 
commenters  asserted  that,  because  the 
statute  requires  a  universal  standard,  it 
had  not  adequately  taken  notice  of  the 
issues  of  small  entities  in  this  area.  That 
is  untrue;  it  is  of  particular  concern  to 
the  Commission  that  the  interests  of 
small  entities  be  addressed. 

23.  In  this  Third  Further  NPRM,  the 
Commission  seeks  comment  on  whether 
it  should  regulate  the  foreign  storage  or 
foreign-based  access  to  the  CPNI  of  U.S. 
customers  who  use  domestic 
telecommunications  services. 
Specifically,  it  seeks  comment  on 
whether  foreign  storage  or  foreign  access 
to  domestic  CPNI  should  be  permitted 
only  upon  informed  customer  approval. 
The  Commission  also  requests  comment 
upon  whether  it  should  require  that 
copies  of  domestic  CPNI  should  be 
maintained  within  the  United  States.  U 
it  adopts  rules  governing  foreign  storage 
of  and  access  to  CPNI,  all 
telecommunications  carriers,  including 
small  entities,  must  comply  with  such 
rules.  Whil^  additional  rules  could 
place  a  burden  upon  small  entities  in 
terms  of  developing,  tracking  and 
maintaining  customer  consent  or  in 
terms  of  creating  copies  of  customer 
CPNI,  such  actions  would  only  be 
required  to  the  extent  carriers  choose  to 
store  domestic  CPNI  outside  of  the 
United  States.  Carriers  could  decide 
whether  the  burdens  of  any  such 
regulations  outweigh  the  benefit  to  the 
carrier  of  foreign  storage  of  or  access  to 
domestic  CPNI. 

24.  The  Commission  also  seeks  to 
refresh  the  record  on  what,  if  any, 
additional  safeguards  may  be  needed  to 
protect  the  condBdentiality  of  carrier 
proprietary  information,  as  well  as  what 
further  enforcement  mechanisms,  if  any, 
may  be  necessary.  In  addition,  it  seeks 
comment  on  the  use  and  disclosure  of 
CPNI  in  the  event  a  carrier  goes  out  of 
business  or  sells  its  assets.  Because  the 
Commission  has  not  proposed  any  rules 
at  this  time,  it  is  unable  to  forecast  the 
economic  impact  on  small  entities. 
Overall,  comments  are  requested  in 
response  to  this  IRFA  on  what 
competitive  or  economic  impact  any 
proposed  rules  in  these  areas  would 
have  on  small  entities  and  on  whether 


there  is  any  alternative  form  or 
proposals  that  we  should  consider  to 
minimize  the  economic  impact  on  them. 
Further,  while  the  Commission  does  not 
anticipate  that  any  adopted  rules  will 
have  a  different  impact  upon  small 
entities,  it  seeks  comment  in  particular 
frnm  small  entities  that  have  concerns 
about  the  affect  the  proposed  policies  or 
rules,  if  adopted,  might  have  on  them  if 
they  later  go  out  of  business  or  sell  their 
assets. 

Federal  Rules  That  May  Duplicate, 
Overlap,  or  Conflict  With  the  Proposed 
Rules 

None. 

Ordering  Clauses 

25.  Accordingly,  pursuant  to  the 
authority  contained  in  sections  2,  4(i)- 
4(j),  201.and303(r)ofthe 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  152, 154(i)-4(i). 
201,  303(r),  this  Third  Further  Notice  of 
Proposed  Rulemaking  is  adopted. 

26.  The  Commission's  Consumer 
Information  Bureau,  Reference 
Information  Center,  shall  send  a  copy  of 
this  Third  Further  NPRM,  including  the 
Initial  Regulatory  Flexibility  Analysis, 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 

Federal  Communications  Commission. 

Marlene  H.  Dortch, 

Secretary. 

[FR  Doc.  02-23200  Filed  »-l»-02;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 
H«h  and  WIMIIte  Swvict 

50  CFR  Part  17 
RIN  1018^AI27 

Endangarad  and  Thraatanad  WIMIHa 
and  Planta;  Daalgnation  of  CrWcal 
Habitat  for  Rva  CartMnata  Planta  From 
tfM  San  Bamardlno  Mountalna  In 
Southam  Califomia 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

action:  Proposed  rule;  reopening  of 

comment  period  and  notice  of 

availability  of  draft  economic  analysis. 

summary:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service),  announce  the 
reopening  of  the  comment  period  on  the 
proposed  designation  of  critical  habitat 
for  five  carbonate  plants  from  the  San 
Bernardino  Mountains  in  Southern 
Califomia:  Astragalus  albens 
(Cushenbury  miU;- vetch),  Erigeron 
parishii  (Parish's  daisy],  Eriogonum 
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ovalifolium  vat.  vineum  (Cushenbury 
buckwheat).  Lesquerella  kingii  ssp. 
bemardina  (San  Beraardino  Mountains 
bladderpod).  and  Oxytheca  parishii  var. 
goodmaniana  (Cushenbury  oxytheca) 
(hereafter:  "carbonate  plants");  and  the 
availability  of  the  draft  economic 
analysis  of  the  proposed  designation  of 
critical  habitat.  We  are  reopening  the 
comment  period  on  the  critical  habitat 
for  these  species  to  allow  all  interested 
parties  to  comment  simultaneously  on 
the  proposed  rule  and  the  associated 
draft  economic  analysis.  Conmients 
previously  submitted  need  not  be 
resubmitted  as  they  have  been 
incorporated  into  ihe  public  record  as 
part  of  this'extended  comment  period 
and  will  be  fully  considered  in  the  final 
rule. 

DATES:  We  will  accept  public  comments 
until  5  p.m.  on  October  21.  2002. 
ADDRESSES:  Written  comments  and 
information  should  be  submitted  to 
Field  Supervisor,  Carlsbad  Fish  and 
Wildlife  Office.  U.S.  Fish  and  Wildlife 
Service,  2730  Loker  Avenue  West, 
Carlsbad,  CA  92008.  For  the  electronic 
mail  address,  and  further  instructions 
on  commenting,  refer  to  Public 
Comments  Solicited  section  of  this 
notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  R.  Brown,  Carlsbad  Fish  and 
Wildlife  Office,  U.S.  Fish  and  Wildlife 
Service,  at  the  above  address  (telephone 
760/431-9440;  facsimile  760/431-9618). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  carbonate  plants  addressed  in 
this  notice  are  restricted  primarily  to 
carbonate  derived  soils  in  the  San 
Bernardino  Mountains  of  San 
Bernardino  County,  California  (59  FR 
43652).  The  carbonate  plants  are  found 
along  a  56  kilometer  (km)  (35  mile  (mi)) 
portion  of  the  San  Bernardino 
Mountains  between  1.171  and  2.682 
meters  (m)  (3,842  and  8,800  feet  (ft))  in 
elevation.  All  of  the  carbonate  plants  are 
endemic  to  California. 

On  June  15,  2000,  the  California 
Native  Plant  Society  filed  a  lawsuit  in 
Federal  District  Court  for  the  Southern 
District  of  California  for  our  failure  to 
designate  critical  habitat  for  the  five 
carbonate  plants  [California  Native 
Plant  Society  v.  Berg,  et  al.,  00CV1207- 
L  (LSP)).  On  April  27,  2001,  the  Court 
vacated  our  August  24, 1994,  "not 
prudent"  determination  for  critical 
habitat  and  ordered  us  to  reevaluate  its 
prudency.  and  if  prudent,  to  publish  a 
final  critical  habitat  designation  on  or 
before  September  30,  2002.  On  February 
12,  2002,  we  published  a  proposed  rule 
in  the  Federal  Register  (67  FR  6578) 


proposing  to  designate  approximately 
5,335  hectares  (13.180  acres)  of  land  in 
San  Bernardino  County.  California j^as  ' 
critical  habitat  for  the  carbonate  plants 
pursuant  to  the  Act.  Section  4(b)(2)  of 
the  Act  requires  that  we  designate  or 
revise  critical  habitat  based  upon  the 
best  scientific  and  commercijil  data 
available,  after  taking  into  consideration 
the  economic  or  any  other  relevant 
impact  of  specifying  any  particular  area 
as  critical  habitat.  Based  upon  the 
previously  published  proposed  rule  to 
designate  critical  habitat  for  the 
carbonate  plants,  we  have  prepared  a 
draft  economic  analysis  of  the  proposed 
critical  habitat  designation.  The  draft 
economic  analysis  is  available  on  the 
Internet  and  firom  the  mailing  address 
and  phone  number  given  above. 

Public  Comments  Solicited 

We  will  accept  written  comments  and 
information  during  this  reopened 
comment  period.  If  you  wish  to 
conmient,  you  may  submit  your 
comments  and  materials  concerning  this 
proposal  by  any  of  several  methods: 

(1)  You  may  submit  written  comments 
and  information  to  the  Field  Supervisor. 
Carlsbad  Fish  and  Wildlife  Office.  U.S. 
Fish  and  Wildlife  Service,  at  the  address 
given  above. 

(2)  You  may  send  comments  by 
electronic  mail  (e-mail)  to: 
carbplants@rl  .fws.gov.  If  you  submit 
comments  by  e-mail,  please  submit 
them  as  an  ASCII  file  and  avoid  the  use 
of  special  characters  and  any  form  of 
encryption.  Please  also  include  "Attn: 
RIN  1018-AI27"  and  your  name  and 
retiim  address  in  your  e-mail  message. 
If  you  do  not  receive  a  confirmation 
fi-om  the  system  that  we  have  received 
your  e-mail  message,  contact  us  directly 
by  calling  our  Carlsbad  Fish  and 
Wildlife  Office  at  telephone  number 
760/431-9440. 

(3)  You  may  hand-deliver  comments 
to  out  Carlsbad  Fish  and  Wildlife  Office 
at  the  address  given  above. 

We  solicit  comments  or  suggestions 
from  the  public,  other  concerned 
governmental  agencies,  tribes,  the 
scientific  community,  industry,  or  any 
other  interested  parties  concerning  the 
proposal  or  the  draft  economic  analysis. 
We  particularly  seek  comments 
concerning: 

(1)  Assumptions  reflected  in  the 
Carbonate  Habitat  Management  Strategy 
and  the  draft  economic  analysis 
regarding  land  use  practices  and 
current,  planned,  or  reasonably 
foreseeable  activities  in  the  subject 
areas,  including  conmients  or 
information  relating  to  the  potential 
effects  that  the  designation  could  have 
on  private  landowners  as  a  result  of 


actual  or  foreseeable  State  and  local 
government  responses  due  to  the 
California  Environmental  Quality  Act; 

(2)  Land  use  practices  and  oirrent, 
planned,  or  foreseeable  activities  in  the 
subject  areas  and  their  possible  impacts 
on  proposed  critical  habitats; 

(3)  Any  foreseeable  economic  or  other 
impacts  resulting  from  the  proposed 
designation  of  these  critical  habitats, 
including  impacts  that  may  not  have 
been  addressed  in  the  draft  economic 
analysis  and,  in  particular,  any  impacts 
on  small  entities  or  families; 

(4)  Economic  and  other  values 
associated  with  designating  critical 
habitat  for  Astragalus  albens,  Erigeron 
parishii,  Eriogonum  ovalifolium  var. 
vineum,  Lesquerella  kingii  ssp. 
bemardina,  and  Oxytheca  parishii  var. 
goodmaniana,  such  as  those  derived 
from  non-consimiptive  uses  (e.g., 
hiking,  camping,  plant-watching/ 
botanizing,  enhanced  watershed 
protection,  improved  air  quality,, 
increased  soil  retention,  "existence 
values,"  and  reductions  in 
administrative  costs);  and 

(5)  Whether  our  approach  to  critical 
habitat  designation  could  be  improved 
or  modified  in  any  way  to  provide  for 
greater  public  participation  and 
understanding,  or  to  assist  us  in 
accommodating  public  concern  and 
comments. 

Chir  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  address,  which 
we  will  honor  to  the  extent  allowable  by 
law.  In  some  circumstances,  we  would 
withhold  from  the  rulemaking  record  a 
respondent's  identity,  as  allowable  by 
law.  If  you  wish  us  to  withhold  your 
name  or  address,  you  must  state  this 
request  prominenUy  at  the  beginning  of 
your  comment.  However,  we  will  not 
consider  anonymous  comments.  To  the 
extent  consistent  with  applicable  law, 
we  will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 
Comments  and  materials  received  will 
be  available  for  public  inspection,  by 
appointment,  during  normal  business 
hoiirs  at  the  above  address.  Copies  of 
the  draft  economic  analysis  are  available 
on  the  Internet  at  http:// 
carlsbad.fws.gov  or  by  writing  to  the 
Field  Supervisor  at  the  address  given 
above. 
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Author 

The  primary  author  of  this  notice  is 
Daniel  R.  Brown  (see  ADDRESSES 
section). 

Authority:  The  authority  for  this  action  is 
the  Endangered  Species  Act  of  1973  (16 
U.S.C.  1531  et  seq.]. 

Dated;  September  16.  2002. 
Craig  Manson, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 
[FR  Doc.  02-23942  Filed  9-19-02;  8:45  am] 

BILLINQ  COOC  4310-6S-P 

DEPARTMENT  OF  THE  INTERIOR 
Hsh  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  90-Day  Finding  on  a 
Petition  To  Ust  the  California  Golden 
Trout  as  Endangered 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  90-day  petition 

finding  and  initiation  of  status  review. 

SUMMARY:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service),  annoimce  a 
90-day  finding  on  a  petition  to  list  the 
California  golden  trout  [Oncorhynchus 
mykiss  aguabonita)  under  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act).  We  find  that  the  petition 
presents  substantial  information 
indicating  that  the  listing  of  the 
California  golden  trout  may  be 
warranted.  Therefore,  we  are  initiating  a 
status  review  to  determine  if  the 
petitioned  action  is  warranted.  To 
ensure  that  the  review  is 
comprehensive,  we  are  soliciting 
information  and  data  regarding  this 
subspecies. 

DATES:  The  finding  announced  in  this 
dociunent  was  made  September  12, 
2002.  To  be  considered  in  the  12-month 
finding  for  this  petition,  comments  and 
information  should  be  submitted  to  us 
by  November  19,  2002. 
ADDRESSES:  Data,  information, 
comments,  or  questions  concerning  this 
petition  shoiUd  be  submitted  to  the 
Field  Supervisor  (Attn:  California 
golden  trout),  Sacramento  Fish  and 
Wildlife  Office,  2800  Cottage  Way, 
Room  W-2605,  Sacramento,  CA  95825. 
The  petition  finding,  supporting  data, 
and  comments  will  be  available  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Moore  or  Jermifer  Bain  at  the 


Sacramento  Fish  and  Wildlife  Office 
(see  ADDRESSES  above),  or  at  916/414- 
6600. 

SUPPLEMENTARY  MFORMATKM: 

Background 

Section  4(b)(3)(A)  of  the  Endangered 
Species  Act  (Act)  of  1973,  as  amended 
(16  U.S.C.  1531  et  seq.),  requires  that  we 
make  a  finding  on  whether  a  petition  to 
list,  delist,  or  reclassify  a  species,  or  to 
revise  a  critical  habitat  designation, 
presents  substantial  scientific  or 
commercial  information  to  demonstrate 
that  the  jjetitioned  action  may  be 
warranted.  This  finding  is  to  be  based 
on  all  information  available  to  us  at  the 
time  the  finding  is  made.  To  the 
maximum  extent  practicable,  this 
finding  is  to  be  made  within  90  days  of 
the  receipt  of  the  petition,  and  the 
notice  of  the  finding  is  to  be  published 
prompUy  in  the  Federal  Register.  If  the 
finding  is  that  substantial  information 
was  presented,  we  are  required  to 
promptly  commence  a  review  of  the 
status  of  the  involved  species,  if  one  has 
not  already  been  initiated,  under  otir 
internal  candidate  assessment  process. 
After  completing  the  status  review,  we 
will  issue  an  additional  finding  (the  12- 
month  finding)  determining  whether 
listing  is,  in  fact,  warranted. 

On  October  23,  2000,  we  received  a 
petition  dated  October  13,  2000,  to  list 
the  California  golden  trout 
[Oncorhynchus  mykiss  aguabonita)  as 
endangered.  The  petition  was  submitted 
by  Trout  Unlimited.  The  letter  clearly 
identffied  itself  as  a  petition,  and 
contained  the  name,  signature,  and 
address  of  the  party  submitting  the 
petition.  The  petition  requested  that  we 
list  the  California  golden  trout  as  an 
endangered  species  on  an  emergency 
basis,  and  that  critical  habitat  be 
designated  conairrent  with  listing. 
Included  in  the  petition  was  supporting 
information  relating  to  the  subspecies' 
taxonomy  and  ecology,  adequacy  of 
existing  regulatory  mechanisms  for  the 
subspecies,  historic  and  current 
distribution,  present  status,  and 
potential  causes  of  decline. 

On  February  8,  2001,  Trout  Unlimited 
sent  a  Notice  of  Intent  to  sue  the  Service 
for  violating  the  Act  by  failing  to  make 
a  90-day  finding  as  to  whether  the 
petition  to  list  ^e  California  golden 
trout  presents  substantial  information 
indicating  that  listing  may  be  warranted. 
On  November  29,  2001,  Trout  Unlimited 
filed  a  complaint  in  Federal  District 
Court  alleging  we  had  violated  the  Act 
by  failing  to  make  a  90-day  finding  for 
their  petition  to  list  the  California 
golden  trout.  On  June  21,  2002,  the 
court  ruled  in  favor  of  the  plaintiffs  and 


ordered  us  to  complete  the  90-day 
finding  by  September  19,  2002. 

The  common  name  golden  trout  is 
due  to  its  brilliant  gold  color  on  the 
lower  sides  and  red  orange  coloring  on 
the  belly,  cheeks,  and  central  lateral 
band.  Behnke  (1992)  describes  the 
California  golden  trout  as  a  subspecies 
of  the  rainbow  trout  [Oncorhynchus 
mvkiss),  though  it  is  more  closely 
related  to  the  interior  redband 
subspecies  of  O.  mykiss  than  the  coastal 
rainbow  subspecies  that  now  dominates 
most  drainages  in  the  southern  Sierra.  It 
is  believed  that  the  California  golden 
trout  and  Little  Kern  golden  trout  [O.m. 
whitei)  evolved  from  an  invasion  of  sea- 
nm  rainbow  trout  20,000  years  ago 
(Stephens  2001).  Isolations  between 
drainages  resulted  in  the  independent 
evolution  of  the  subspecies  (Behnke 
1992). 

California  golden  trout  have 
historically  been  foimd  in  the  southern 
Sierra  Nevada  in  Golden  Trout  Creek,  its 
tributaries,  and  the  upper  reach  and 
tributaries  of  the  South  Fork  of  the  Kern 
River.  The  Golden  Trout  Creek 
watershed  is  155  square  kilometers  (60 
square  miles).  Golden  Trout  Creek 
drainage  begins  around  elevation  3,292 
meters  (m)  (10,800  feet  (ft))  and  extends 
to  2,134  m  (7,000  ft)  elevation  at  the 
confluence  of  Golden  Trout  Creek  and 
the  Kern  River.  Volcano  Falls,  just 
upstream  of  the  confluence  of  Golden 
Trout  Creek  and  the  Kern  River,  acts  as 
a  barrier  to  upstream  migrating  fish.  The 
South  Fork  of  the  Kern  River  begins 
around  elevation  3,170  m  (10,400  ft)  at 
Mulkey  Meadows  and  continues  until  it 
reaches  Isabella  Reservoir  at  elevation 
794  m  (2,605  ft).  The  petition  states  that 
the  historic  downstream  limit  of 
California  golden  trout  was  probably  the 
gorge  section  of  the  river  close  to  the 
present  day  Dome  Land  Wilderness. 
CurrenUy,  California  golden  trout  on  the 
South  Fork  of  the  Kern  River  are  limited 
to  the  reach  above  the  lowest  artificial 
fish  barrier,  the  Schaefier  barrier. 
However,  this  barrier  has  proven  to  be 
ine£fective,  and  hybrid  and  non-native 
brown  trout  [Salmo  trutta)  have  been 
foimd  upstream  of  this  barrier. 
California  golden  trout  have  been 
widely  transplanted  outside  of  their 
historic  range.  However,  the  petition   » 
states  that  the  only  area  where  non- 
hybridized  California  golden  trout  ocoa^ 
is  within  the  Golden  Trout  Creek  and 
the  South  Fork  of  the  Kern  River, 

The  petitioners  cited  four  threats  to 
the  California  golden  trout.  The  three 
major  threats  include:  (1)  Hybridization 
with  stocked  rainbow  trout 
[Oncorhynchus  mykiss):  (2)  competition 
with  non-native  brown  trout;  and  (3) 
habitat  degradation  from  catUe  [Bos 
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taurus)  grazing.  The  fourth  threat 
identified  by  the  petitioners  was 
inadequacy  of  existing  regulatory 
mechanisms.  Althou^  the  petitioners 
acknowledge  that  Federal  and  State 
agencies  have  made  some  attempts  to 
address  the  problem  of  California 
golden  trout  declines,  such  measures 
and  strategies  have  yet  to  improve 
overall  subspecies  survival. 

The  petition  states  that  hybridization 
with  rainbow  trout  is  the  most 
immediate  and  destructive  threat  that 
the  California  golden  trout  faces  today. 
In  Golden  Trout  Creek  watershed,  fish 
stocking  has  occurred  in  the  historically 
fishless  headwater  lakes.  These  lakes 
were  stocked  with  what  has  recently 
been  determined  as  hybrid  California 
golden  trout  broodstock  from 
Cottonwood  Lakes.  Historically,  the 
South  Fork  Kem  River,  or  general 
vicinity,  has  been  stocked  with  rainbow 
trout,  hybridized  golden  trout,  brown 
trout,  and  brook  trout  [Salvelinus 
fontinalis).  The  petition  cites  that  in  the 
Golden  Trout  Creek  watershed, 
hybridized  fish  were  present  in  some  of 
the  headwater  lakes  and  had  moved  into 
Stokes  Stringer,  a  tributary  of  Golden 
Trout  Creek.  The  petition  assiuned  that 
hybridized  California  golden  trout  also 
had  moved  into  some  of  the  other 
tributaries  of  Golden  Trout  Creek.  A 
report  by  Cordes  et  al.  (2001)  examined 
the  genetics  of  California  golden  trout 
populations  in  the  headwaters  of 
Golden  Trout  Creek.  Trout  with  what 
are  presumed  to  be  rainbow  trout  alleles 
(genes)  were  found  at  low  frequencies  in 
two  tributaries  and  five  different 
locations  of  Golden  Trout  Creek.  Prior  to 
this  study,  hybridized  California  golden 
trout  had  not  been  found  in  Golden 
Trout  Creek.  In  the  South  Fork  Kem 
River  watershed,  the  petition  states  that 
hybrid  California  golden  trout  were 
present  between  Schaeffer  Barrier  and 
Templeton  Barrier  and  in  Movie 
Strii^er.  The  reach  of  the  South  Fork 
Kem  River  above  Ramshaw  Barrier  was 
believed  to  contain  pure  California 
golden  trout.  However,  the  Cordes  et  al. 
(2001)  report  found  that  low  frequencies 
of  what  are  assumed  to  be  rainbow  trout 
alleles  occurred  in  fish  collected  bom 
the  South  Fork  Kem  River  above  the 
Ramshaw  Barrier.  Ciurently,  the  only 
known  pure  California  golden  trout 
inhabit  a  tributary  to  Golden  Trout 
Creek,  headwater  streams  of  the  South 
Fork  Kem  River  (S.  Stephens,  California 
Department  of  Fish  and  Game  (CDFG), 
pers.  comm.,  2002).  Given  this  genetic 
data,  it  appears  that  only  a  small 
amount  of  California  golden  trout  are 
genetically  pure.  Hie  degree  of 
hybridization  in  the  ciurent  range  of  the 


California  golden  trout  is  not  yet  fully 
understood.  However,  recent  data 
suggest  it  is  more  widespread  than 
stated  in  the  petition. 

The  petition  suggests  that  competition 
for  resources  with  non-native  brown 
trout  and  rainbow  trout,  and  predation 
by  brown  trout,  is  a  threat  to  the 
California  golden  trout.  Brown  trout 
prey  on  all  life  stages  of  the  California 
golden  trout  and  can  be  found  in  about 
230  kilometers  (143  miles)  of  historic 
Califomia  golden  trout  habitat  including 
the  area  between  Templeton  Barrier  and 
Schaeffer  Barrier  (Stephens  2001).  The 
CDFG  and  Inyo  National  Forest  have 
made  repeated  efforts  to  eradicate 
brown  trout  from  the  Califomia  golden 
trout  range  by  using  piscicides 
(pesticide  that  is  specific  for  fish)  and 
then  restocking  the  areas  with  Califomia 
golden  trout.  They  are  continuing  to 
investigate  the  current  distribution  of 
brown  trout  in  the  watershed  (United 
States  Forest  Service  (USPS)  2002a). 

The  petition  lists  habitat  degradation 
due  to  livestock  grazing  as  a  threat  to 
the  Califomia  golden  trout.  Grazing 
along  stream  channels  affects  aquatic 
habitat  by  reducing  vegetation,  changing 
the  width/depth  ratio,  adding  sediment 
to  the  channel,  and  lowering  the  water 
table  (Armour  et  al.  1991).  Over  time, 
the  USPS  has  limited  the  number  of 
cattie  and  duration  of  time  on 
allotments  in  the  current  range  of  the 
Califomia  golden  trout,  but  even  with 
fewer  cattie,  degradation  to  the  riparian 
zone  continues  (Knapp  and  Matthews 
1996).  In  a  study  done  by  Knapp  and 
Matthews  (1996),  livestock  grazing  was 
found  to  have  negative  effects  on 
Califomia  golden  trout  populations. 
Livestock  grazing  can  change  and 
reduce  vegetation,  and  widen  and 
collapse  banks  (Armour  et  al.  1991). 
Califomia  golden  trout  prefer  undercut 
banks  and  aquatic  vegetation  (Knapp 
and  Dudley  1990;  Mathews  1996a)  and 
tend  to  avoid  bare  and  collapsed  banks 
(Matthews  1996b). 

Four  allotments  are  present  in  the 
range  of  the  Califomia  golden  trout. 
Beginning  in  the  siunmer  of  2001,  the 
USPS  decided  to  rest  the  Templeton  and 
Whitney  allotments  from  grazing  for  a 
period  of  10  years.  At  the  end  of  the  10- 
year  period,  an  analysis  will  be 
completed  to  determine  if  grazing 
should  be  resiuned,  eliminated  from  the 
allotments,  or  if  resting  the  allotments 
should  continue  (USPS  2001).  A 
monitoring  strategy  is  being  developed 
by  the  Inyo  National  Forest  to  determine 
the  rate  of  recovery  of  the  watershed 
(USPS  2002b).  The  area  will  be  allowed 
to  naturally  restore  itself  with  some 
small  amount  of  active  restoration  by 
tile  USPS  (D.  Hubbs,  USPS,  pers. 


comm.,  2002).  Portions  of  the  other 
allotments,  Monache  and  Mulkey,  are 
still  being  actively  grazed.  These 
allotments  also  will  be  monitored  imder 
the  monitoring  strategy  being  developed 
by  the  USPS  and  compared  to  the 
Templeton  and  Whitney  allotments. 

The  petition  states  there  are 
inadequate  regidatory  mechanisms  to 
protect  the  Cfdifomia  golden  trout.  It 
also  notes  that  there  is  an  interagency 
Conservation  Strategy  for  the  Volcano 
Creek  Golden  Trout  signed  by  CDFG, 
the  Service,  and  USPS  (USPS  1999). 
However,  the  Conservation  Strategy 
does  not  meet  the  requirements  set  forth 
in  our  Draft  Policy  for  Evaluation  of 
Conservation  Efforts  When  Making 
Listing  Decisions  (PECE  Policy)  (65  PR 
37102).  Since  we  received  the  petition, 
a  draft  Implementation  Plan  for  the 
Califomia  Golden  Trout  Conservation 
Strategy  (Implementation  Plan)  dated 
May  15,  2002,  has  been  prepared  by 
USPS,  CDFG,  Trout  Unlimited,  and 
Califomia  Trout.  The  Implementation 
Plan  has  addressed  many  of  the 
concems  with  the  Conservation  Strategy 
identified  in  the  petition,  but  still  does 
not  address  all  of  the  criteria  identified 
in  our  PECE  Policy.  It  is  unclear  bom 
the  Implementation  Plan  how  many  of 
the  tasks  have  a  high  level  of  certainty 
that  necessary  funding  is  provided. 
Also,  while  monitoring  is  a  part  of  all 
tasks,  the  Implementation  Plan  does  not 
have  quantifiable,  scientifically  valid 
parameters  to  demonstrate  achievement 
of  objectives  and  effiectiveness  of  the 
conservation  tasks. 

We  have  reviewed  the  petition,  the 
literature  cited  in  the  petition,  and  other 
literature  and  information  available  in 
our  files.  On  the  basis  of  best  scientific 
and  commercial  information,  we  find 
the  petition  presents  substantial 
information  that  listing  this  subspecies 
may  be  warranted.  The  main  threat  to 
the  Califomia  golden  trout  is 
hybridization.  Competition  with  non- 
native  brown  trout  and  habitat 
degradation  due  to  cattie  grazing,  in 
combination  with  the  threat  of 
hybridization,  place  the  Califomia 
golden  trout  at  risk.  The  ciurent  draft 
Implementation  Plan  is  lacking  the 
criteria  necessary  to  improve  the 
subspecies's  status  enough  to  make 
listing  unnecessary. 

We  have  reviewed  the  available 
information  to  determine  if  the  existing 
and  foreseeable  threats  pose  an 
emergency.  We  determined  that  an 
emergency  listing  is  not  warranted  at 
this  time.  However,  if  at  any  time  we 
determine  that  emergency  listing  of  the 
Califomia  golden  trout  is  warranted,  we 
will  seek  to  initiate  an  emergency 
listing.  The  petitioners  also  requested 
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that  critical  habitat  be  designated  for 
this  subspecies.  We  always  consider  the 
need  for  critical  habitat  designation 
when  listing  species.  If  the  12-month 
finding  determines  that  listing  the 
Califomia  golden  trout  is  warranted, 
the{i  the  designation  of  critical  habitat 
will  be  addressed  in  the  subsequent 
proposed  rule. 

Public  Information  Solicited 

When  we  make  a  finding  that 
substantial  information  exists  to 
indicate  that  listing  a  species  may  be 
warranted,  we  are  required  to  promptiy 
commence  a  review  of  the  status  of  the 
species.  To  ensure  that  the  status  review 
is  complete  and  based  on  the  best 
available  scientific  and  commercial 
information,  we  are  soliciting 
information  on  the  Califomia  golden 
trout.  We  request  any  additional 
information,  comments,  and  suggestions 
from  the  public,  other  concerned 
governmental  agencies,  the  scientific 
community,  industry,  or  any  other 
interested  parties  concerning  the  status 
of  the  Califomia  golden  trout.  We  are 
seeking  information  regarding  historic 
and  current  distribution,  the  subspecies' 
biology  and  ecology,  ongoing 
conservation  measures  for  the 
subspecies  and  its  liabitat,  and  .threats  to 
the  subspecies  and  its  habitat. 

If  you  wish  to  comment,  you  may 
submit  your  comments  and  materials 
concerning  this  fijiding  to  the  Field 
Supervisor  (see  ADDRESSES  section).  Our 
practice  is  to  make  comments,  including 
names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Respondents  may  request  that  we 
withhold  a  respondent's  identity,  as 
allowable  by  law.  If  you  wish  us  to 
withhold  your  name  or  address,  you 
must  state  this  request  prominentiy  at 
the  beginning  of  your  comment.  , 

However,  we  will  not  consider 
anonymous  comments.  To  the  extent 
consistent  with  applicable  law,  we  will 
make  all  submissions  from 
organizations  or  businesses,  and  bom 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 
Comments  and  materials  received  will 
be  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 
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Author 

The  primary  author  of  this  document 
is  Jennifer  Bain,  Sacramento  Pish  and 
Wildlife  Office  (see  ADDRESSES  section). 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  etseq.). 

Dated:  September  12,  2002. 
Steve  Williams, 

Director,  Fish  and  Wildlife  Service. 
(FR  Doc.  02-23941  Filed  9-19-02:  8:45  am] 
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RIN064»nAO13 

Taking  of  Thraatanad  or  Endangarad 
Spaclaa  IncMantal  to  Commarclal 
Flahing  Oparatlons 

agency:  National  Marine  Fisheries 

Service  (NMPS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Proposed  rule;  request  for 

comments. 

SUMMARY:  NMPS  is  issuing  a  proposed 
rule  to  prohibit  fishing  with  drift 
gillnets  in  the  California/Oregon  (CA/ 
OR)  thresher  shark/swordfish  drift 
gillnet  fishery  in  U.S.  waters  off 
southern  Califomia,  south  of  Point 
Conception  (34''27'N.)and  west  to  the 
IZCW.  long.,  from  August  15  through 
August  31,  and  January  1  through 
January  31,  when  the  Assistant 
Administrator  for  Fisheries  publishes  a 
notice  that  El  Nino  conditions  are 
present.  NMPS  has  determined  that  the 
incidental  take  of  loggerhead  sea  tiirtles 
by  this  fishery  is  dependent  on  the  area 
and  season  being  fished  during  these 
oceanographic  conditions.  Time  and 
area  closures  will  result  in  a  reduction 
in  the  amoimt  of  take  of  loggerheads  by 
the  fishery  and  are  necessary  to  avoid 
the  likelihood  of  Uie  CA/OR  drift  gillnet 
fishery  jeopardizing  the  continued 
existence  of  the  loggerhead  population. 
DATES:  Comments  on  this  proposed  rule 
must  be  postmarked  or  transmitted  by 
facsimile  by  5  p.m..  Pacific  Daylight 
Time,  on  October  21,  2002.  Comments 
transmitted  via  e-mail  or  the  Internet 
will  not  be  accepted. 
ADDRESSES:  Send  comments  on  this 
proposed  rule  to  Tim  Price,  National 
Marine  Fisheries  Service,  Protected 
Resources  Division,  501  West  Ocean 
Boulevard,  Suite  4200,  Long  Beach,  CA 
90802-4213,  or  by  fax  (562)  980-4027. 
Copies  of  the  Environmental 
Assessment  (EA)  or  biological  opinion 
(BO)  may  be  obtained  from  Tim  Price, 
Protected  Resources  Division,  National 
Marine  Fisheries  Service,  Southwest 
Region,  501  West  Ocean  Blvd.,  Suite 
4200,  Long  Beach,  CA  90802-4213,  or 
are  available  on  the  internet  at  http:// 
swr.ucsd.edu/. 

FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Price,  NMPS,  Southwest  Region, 
Protected  Resources  Division,  (562) 
980-^029. 


59244  Federal  Register /Vol.  67,  No.  183 /Friday.  September  20,  2002  /  Proposed  Rules 


SUPPLEMENTARY  INFORMATION:  All  sea 

turtles  that  occur  in  U.S.  waters  are 
listed  as  either  endangered  or 
threatened  under  the  Endangered 
Species  Act  (ESA).  The  loggerhead 
[Caretta  caretta)  is  Usted  as  threatened. 
Under  the  ESA«and  its  implementing 
regulations,  taking  sea  turtles,  even 
incidentally,  is  prohibited,  with 
exceptions  identified  in  50  CFR 
223.206.  The  incidental  take  of 
endangered  species  may  only  be  legally 
authorized  by  an  incidental  take 
statement  in  a  biological  opinion  issued 
pursuant  to  section  7  of  the  ESA  or  an 
incidental  take  permit  issued  pursuant 
to  section  10  of  the  ESA.  hi  order  for  an 
incidental  tcike  statement  to  be  issued, 
the  incidental  take  must  be  not  Ukely  to 
jeopardize  the  continued  existence  of 
listed  species  or  destroy  or  adversely 
modify  designated  critical  habitat. 

On  October  24,  2000  (65  FR  64670. 
October  30,  2000),  NMFS  issued  a 
permit,  for  a  period  of  3  years,  to 
authorize  the  incidental,  but  not 
intentional,  taking  of  four  stocks  of 
threatened  or  endangered  marine 
mammals  (Fin  whale,  California/ 
Oregon/Washington  stock;  Humpback 
whale,  Califomia/Oregon/Washington- 
Mexico  stock;  Steller  sea  lion,  eastern 
stock;  and  Sperm  whale,  California/ 
Oregon/Washington  stock)  by  the  CA/ 
OR  drift  gillnet  fishery  imder  section 
101(a)(5)(E)  of  the  Marine  Mammal 
Protection  Act  (MMPA)  (16  U.S.C. 
1371(a)(5)(E)). 

To  authorize  this  incidental  take  of 
marine  mammals  listed  under  the  ESA, 
NMFS  completed  a  formal  consultation 
as  required  by  section  7  of  the  ESA.  This 
consultation  also  included  an  analysis 
of  the  effects  of  the  CA/OR  drift  gillnet 
fishery  on  loggerheads.  On  October  23, 
2000,  NMFS  issued  a  Biological 
Opinion  (BO)  in  which  it  determined 
that  the  current  operations  of  the  CA/OR 
drift  gillnet  fishery  are  jeopardizing  the 
continued  existence  of  loggerheads. 

To  avoid  the  likelihoodof  the  CA/OR 
drift  gillnet  fishery  jeopardizing  the 
continued  existence  of  loggerheads, 
NMFS  developed  a  Reasonable  and 
Prudent  Alternative  (RPA)  in  the  BO 
that  consists  of  time  and  area  closiu^s 
of  the  CA/OR  drift  gillnet  fishery  during 
a  forecasted,  or  occurring.  El  Ni~o 
event.  This  proposed  rule  addresses  this 
RPA  to  protect  loggerheads. 

Reduction  of  Loggerhead 
Eptanglements 

The  RPA  identified  in  the  BO  to 
address  the  incidental  take  of 
loggerheads  by  the  CA/OR  drift  gillnet 
fishery  consists  of  a  time  and  area 
closure  during  El  Nino  conditions  that 
would  prohibit  drift  gillnet  fishing  in 


U.S.  ocean  waters  off  of  southern 
California  south  of  Point  Conception 
(34°27'N.)  and  west  to  120°W  longitude, 
occiuring  from  August  15  to  August  31 
and  fix)m  January  1  to  January  31.  This 
measure  would  reduce  the  likelihood  of 
the  CA/OR  drift  gillnet  fishery 
incidentally  entangling  loggerheads  by 
at  least  65  percent.  The  Assistant 
Administrator  for  Fisheries  (AA)  will 
publish  a  notice  announcing  that  El 
Nino  conditions  are  present  off  the  coast 
of  southern  California  and  that  the  time 
and  area  closure  will  be  in  effect,  hi 
determining  whether  to  announce  that 
an  El  Nino  event  affecting  southern 
California  waters  is  forecast  or 
occurring,  the  AA  will  rely  on 
information  made  public  by  NOAA 
offices  that  monitor  the  El  Nino  event, 
including  information  from  the  Climate 
Prediction  Center,  at  http:// 
cwatchc.ucsd.edu,  and  from  NOAA's 
West  Coast  Office  of  Coast  Watch,  at 
http://cwatchwc.ucsd.edu,  and  also 
from  the  State  of  California. 

Loggerhead  Entanglement  Data 

Bcised  on  NMFS  observer  data  from 
July  1990  through  January  2001,  there 
have  been  a  total  of  18  loggerheads  (3 
were  unidentified  turtles  that  are 
assumed  to  be  loggerheads  based  on 
carapace  length  and  the  area  in  which 
they  were  caught)  taken  by  the  CA/OR 
drift  gillnet  fishery.  All  of  these 
entanglements  occvured  during  El  Nino 
years  and  all  occurred  in  the  proposed 
closure  area.  Sixty-five  percent  of  these 
entanglements  occurred  from  August  15 
to  August  31  and  irom  Jafluary  1 
throu^  January  31.  There  have  also 
been  4  loggerheads  observed  taken 
during  the  month  of  July  and  1 
entanglement  observed  during  the 
month  of  June.  These  entanglements 
occurred  at  a  time  when  the  fishery  was 
significantly  more  active  (e.g.  beginning 
in  1992  the  State  of  California 
prohibited  drift  gillnet  vessels  frtim 
fishing  inside  75  nautical  miles  (136.9 
kilometers)  from  May  1  through  August 
14).  However,  now  there  is  minimal 
fishing  effort  during  the  months  of  June, 
Jidy,  and  the  first  2  weeks  of  August, 
because  most  of  the  larger  vessels  have 
switched  to  targeting  albacore  tima 
during  this  time  period,  hi  addition, 
there  was  one  loggerhead  observed 
taken  during  the  month  of  October. 

In  August  2001,  NMFS  observed  one 
loggerhead  taken  in  ocean  waters  off  of 
San  Diego,  CA.  This  entanglement 
occiured  outside  of  an  El  Ni~o  event. 
Although  there  have  been  reports  of 
loggerheads  occasionally  stranding  and 
of  sightings  of  loggerheads  off  of 
southern  California  during  years  when 
there  is  not  an  El  Nino  event,  this  was 


the  first  loggerhead  entanglement  that 
NMFS  has  observed  outside  of  an  El 
Nino  event.  Loggerheads  and  their  prey 
are  more  abimdant  off  of  southern 
California  during  El  Nino  events  when 
water  temperatures  are  generally 
wanner.  Thus,  there  is  a  significant 
increase  in  the  likelihood  of  a 
loggerhead  entanglement  during  El  Nino 
events.  Because  loggerheads  are  less 
likely  to  be  off  the  coast  of  southern 
California  outside  El  Nino  years  and 
because  NMFS  has  only  observed  one 
loggerhead  entanglement  outside  of  an 
El  Nino  year,  NMFS  believes  that  an 
entanglement  of  a  loggerhead  outside  of 
an  El  Nino  event  is  a  rare  occiirrence. 

Classification 

NMFS  prepared  an  EA  (August  13, 

2001)  and  a  draft  supplement  (June  27, 

2002)  to  the  EA  for  this  proposed  nde 
and  concluded  these  regulations  would 
pose  no  significant  adverse 
environmental  impact. 

The  actions  implemented  by  this 
proposed  rule  are  expected  to  impact 
approximately  81  CA/OR  drift  gillnet 
vessel  owners  and  operators, 
representing  approximately  500  fishing 
sets  annually.  For  a  description  and  a 
detailed  economic  analysis  of  the  CA/ 
OR  drift  gillnet  fishery,  readers  should 
refer  to  the  August  13,  2001,  EA 
prepared  for  this  proposed  rule  which 
incorporates  the  initial  regulatory 
flexibility  analysis.  The  total  gross 
revenue  loss  to  the  CA/OR  drift  gillnet 
fleet  resulting  from  the  time  and  area 
closures  in  this  proposed  rule  is 
expected  to  be  $440,000  for  an  El  Nino 
year.  This  revenue  loss  to  the  fishery  is 
a  worst-case  scenario  based  on  the 
assumption  that  none  of  the  fishing 
effort  will  shift  to  ocean  areas  that 
remain  open  to  fishing.  Loggerhead  time 
and  area  closures  during  the  month  of 
January  are  expected  to  have  the  greatest 
impact  on  the  fishery  because  the 
oceanographic  conditions  that  favor 
swordfish  during  January  are  generally 
located  along  the  coast,  hi  this  scenario, 
the  reduction  in  total  gross  revenues  is 
not  expected  to  exceed  $5,400  per  vessel 
per  El  Nino  year.  This  estimate  is  based 
on  California  Department  of  Fish  and 
Game  landing  receipts  for  the  period 
between  August  15  through  August  31, 
"and  January  1  through  January  31,  using 
data  from  1997  to  2000.  On  average, 
during  these  time  periods, 
approximately  $6,300  of  louvar,  $17,700 
of  mako  shark,  $20,300  of  opah, 
$345,300  of  swordfish,  and  $49,100  of 
thresher  shark  are  landed. 

This  proposed  rule  does  not  contain 
collection-of-infonnation  requirements 
subject  to  the  Paperwork  Reduction  Act. 
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This  proposed  rule  has  been 
determined  to  be  significant  for 
purposes  of  Executive  Order  12866. 

A  BO  on  the  issuance  of  a  marine 
mammal  permit  under  section 
101(a)(5)^)  of  the  MMPA  was  issued  on 
October  23,  2000.  That  BO  concluded 
that  issuance  of  a  permit  and  continued 
operation  of  the  CA/OR  drift  gillnet 
fishery  was  likely  to  jeopardize  the 
continued  existence  of  loggerheads. 
This  proposed  rule  implements  the  RPA 
to  protect  loggerheads.  NMFS  has 
determined  that  the  time  and  area 
closure  identified  in  the  BO  is  expected 
to  avoid  the  likelihood  of  jeopardizing 
the  continued  existence  of  the 
loggerhead  species. 

hi  keeping  with  the  intent  of  the 
Executive  Order  12612  to  provide 
continuing  and  meaningful  dialogue  on 
issues  of  mutual  State  and  Federal 
interest,  NMFS  has  conferred  with  the 
States  of  California  and  Oregon 
regarding  the  implementation  of  the 
RPA.  Both  California  and  Oregon  have 
expressed  support  for  the  measures 
identified  in  the  BO  for  the  protection 
of  leatherback  and  loggerhead  sea  turtle 
species.  NMFS  intends  to  continue 
engaging  in  informal  and  formal 
contacts  with  the  States  of  California 
and  Oregon  during  the  implementation 
of  this  RPA  and  development  of  the 
Fishery  Management  Plan  for  U.S.  West 


Coast  Fisheries  for  Highly  Migratory 
Species. 

List  of  Subjects  in  50  CFR  Part  223 

Endangered  and  threatened  species, 
Exports,  Imports,  Marine  Mammals, 
Transportation. 

Dated:  September  13,  2002. 
William  T.Hoguth, 

Assfstant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  223  is  proposed 
to  be  amended  as  follows: 

PART  223— THREATENED  MARINE 
AND  ANADROMOUS  SPECIES 

1.  The  authority  citation  for  part  223 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1531-1543;  subpart  B. 
§  223.12  also  issued  under  16  U.S.C.  1361  et 
seq. 

2.  In  §  223.206,  paragraphs  (d)(6)(ii) 
and  (iii)  are  added  to  read  as  follows: 

§223.206    ExcepUonstoprohlbltlont 
relating  to  sea  turUM. 

***** 

(d)  •  *  • 

(6)  *  •  • 

(ii)  Pacific  loggerhead  conservation 
area.  No  person  may  fish  with,  set,  or 
haid  back  drift  gillnet  gear  in  U.S. 
waters  of  the  Pacific  Ocean  south  of 
34'>27'N.  (Point  Conception,  California) 


and  west  to  120°  W.  from  January  1 
through  January  31  and  from  August  15 
through  August  31  during  a  forecasted, 
or  occurring.  El  Nino  event. 

(iii)  Determination  and  notification 
concerning  an  EJ  Nino  event.  The 
Assistant  Administrator  will  publish  a 
notification  that  an  El  Nino  event  is 
occurring  off  of  or  is  forecast  for  the 
coast  of  southern  California  and  the 
requirement  for  time  area  closures  in  the 
Pacific  loggerhead  conservation  zone  in 
the  Federal  Register  and  will  announce 
the  notification  in  summary  form  by 
other  methods  as  the  Assistant 
Administrator  determines  are  necessary 
and  appropriate  to  provide  notice  to  the 
California/Oregon  drift  gillnet  fishery. 
The  Assistant  Administrator  will  rely  on 
information  developed  by  NOAA  offices 
which  monitor  El  Nino  events,  such  as 
NOAA's  Climate  Prediction  Center  and 
the  West  Coast  Office  of  NOAA's  Coast 
Watch  program,  and  by  the  State  of 
California,  in  order  to  determine 
whether  to  publish  such  a  notice.  The  • 
requirement  for  the  area  closures  from 
January  1  through  January  31  and  from 
August  15  through  August  31  will 
remain  effective  imtil  the  Assistant 
Administrator  issues  a  notice  that  the  El 
Nino  event  is  no  longer  occurring. 
***** 

[FR  Doc.  02-23841  Filed  9-19-02;  8:45  am) 
MLUNOCOoc  a«io-»-a 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service      | 

Approval  of  New  Information 
Collection  for  Forest  Land 
Enhancement  Program 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent;  request  for 
conunents. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Forest  Service  announces  its  intent  to 
seek  approval  of  a  new  information 
collection  to  implement  the  recently 
enacted  Forest  Land  Enhancement 
Program.  This  information  collection 
consists  of  7  components:  (1)  Forest 
Land  Enhancement  Program  State 
priority  plans;  (2)  State  program 
accomplishment  reports;  (3)  landowner 
management  plans;  (4)  applications  for 
cost-share  payments;  (5)  program 
assignment  of  payment,  (6)  IRS  income 
reporting  requirements  for  participants; 
and  (7)  Power  of  Attorney  forms. 
DATES:  Comments  must  be  received  in 
writing  on  or  before  November  19,  2002. 
ADDRESSES:  All  comments  should  be 
addressed  to:  Cooperative  Forestry  Staff, 
Forest  Service,  USDA,  Stop  Code  1123, 
1400  Independence  Avenue,  SW., 
Washington,  DC  20250-1123. 
FOR  FURTHER  INFORMATION  CONTACT:  Hal 
Brockman,  Cooperative  Forestry  Staff  at 
(202)  205-1694,  or  Susan  Stein, 
Cooperative  Forestry  Staff  at  (202)  205- 
0837. 

SUPPLEMENTARY  INFORMATION:  The  Forest 
Service  is  seeking  approval  for  a  new 
information  collection  to  implement  a 
new  landowner  assistance  program 
recently  authorized  through  the  Farm 
Security  and  Rural  Investment  Act  of 
2002.  The  first  two  collections  (State 
Priority  Plans  and  State 
Accomplishments  Reports]  are 
necessary  for  the  Forest  Service  to 
manage  the  Forest  Land  Enhancement 
Program  (also  referred  to  as  the 


Program),  which,  by  law,  is 
implemented  through  State  forestry 
agencies.  The  third  collection 
(Management  Plans)  will  be  used  by 
State  forestry  agencies  to  assiue 
landowner  eligibility  for  the  Program. 

The  remainder  of  the  information 
(Application  for  Cost-Share  Payments, 
Assignment  of  Pajrment,  Power  of 
Attorney  1,  Power  of  Attorney  2,  and 
Payment  Limitation  Requirements)  will 
be  collected  from  landowmers  requesting 
cost-share  funds.  Only  the  first  form  is 
mandatory  for  all  applicants.  In  some 
States,  this  information  may  be 
collected  by  the  Farm  Services  Agency. 
In  other  States,  this  information  or 
similar  information  may  be  collected 
through  State-managed  or  State- 
contracted  services. 

For  the  purposes  of  the  Program,  the 
tenn  "State"  includes  any  of  the  United 
States,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands  of  the  United  States, 
Guam,  American  Samoa,  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands. 

Data  gathered  in  this  information 
collection  is  not  available  from  other 
sources. 

Description  of  Information  Collections 

1.  Title:  State  Priority  Plan. 

OMB  iVumber.'0596-New. 

Type  of  request:  Approval  of  a  new 
information  collection. 

Abstract:  The  State  priority  plan  will 
describe  how  the  Program  will  be 
implemented  in  each  State.  Plans 
describe  (1)  how  this  program 
complements  other  USDA  programs;  (2). 
the  distribution  of  available  funding  for 
administration,  resource  management 
expertise/technical  assistance, 
education,  and  cost-share;  (3)  how  cost- 
share  funds  shall  be  made  available  to 
eligible  participants;  (4)  ownership  and 
acreage  limitations;  (5)  what  constitutes 
a  management  plan  (which  is  required 
if  a  landowner  is  to  receive  cost-share 
assistance  for  pra{:tice  implementation); 
(6)  landowner  cost-share  payment 
limitations;  (7)  elegible  cost-share 
practices;  (8)  how  funds  may  be 
distributed  to  participants;  and  (9) 
pr^^am  application  and  reimbursement 
processes. 

Estimate  of  burden:  284  hours. 
Type  of  respondents:  Plans  are 
prepared  by  State  forestry  staff  with 
input  from  members  of  State  Forest     ~ 
Stewardship  Coordination  Committees 


(which  include  representatives  of 
Federal  and  State  agencies,  private 
landowners,  and  forestry/conservation 
organizations). 

Estimated  number  of  responses  per 
respondent:  1  plan  per  State. 

Estimated  total  burden  on 
respondents:  16,756  hours. 

2.  Title:  State  Accomplishment 
Reports. 

OMB  Number:  0596-New. 

Type  of  request:  Approval  of  a  new 
information  collection. 

Abstract:  State  Program 
accomplishment  reports  will  provide 
statistics  on  various  aspects  of  program 
implementation  such  as  the  nimiber  of 
acres  and  ownerships  treated,  numbers 
of  technical  site  visits  provided,  and 
nimibers  of  workshops  held. 

Estimate  of  burden:  40.6  hours. 

Type  of  respondents: 
Accomplishments  reports  are  prepared 
by  State  forestry  staff. 

Estimated  arm  ual  n  umber  of 
responses  per  respondent:  2  per  State. 

Estimated  total  burden  on 
respondents:  4,791  hours. 

3.  Title:  Landowner  Management 
Plan. 

OMB  Number:  0596-New. 

Type  of  request:  Approval  of  a  new 
information  collection. 

Abstract:  The  landowner  management 
plan  is  typically  prepared  by  a  State 
forestry  agency  (or  a  certified  forestry 
consultant  hired  by  a  State  forestry 
agency),  with  input  from  the  forest 
owner.  The  plan  lays  out  management 
objectives  for  the  forest  or  stand  in 
question. 

Estimate  of  burden:  4  hours. 

Type  of  respondents:  Non-industrial 
private  forest  owners. 

Estimated  number  of  respondents: 
8,300. 

Estimated  number  of  responses  per 
respondent:  1  per  plan. 

Estimated  total  annual  burden  on 
respondents;  33,200  hours. 

4.  Title:  Application  for  Cost-share 
Payments. 

OMB  Number:  0596-New. 

Type  of  Request:  Approval  of  a  new 
information  collection. 

Abstract:  This  information  is 
collected  from  landowners  applying  for 
cost-share  payments  as  well  as  from 
State  forestry  personnel  and  is  used  to 
track  the  implementation  of  cost-share 
practices.  The  information  is  used  to 
describe  the  practice  to  be  cost-shared, 
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record  the  estimated  timing  of  practice 
completion,  verify  practice  completion, 
determine  landowner  eligibility, 
identify  the  location  of  the  property, 
record  the  cost-share  amount  approved, 
and  several  other  administrative  aspects 
of  program  management.  Landowners 
also  provide  signatures  to  verify  that 
they  have  covered  a  specified  cost  of  the 
practice.  The  landowner  also  signs  a 
statement  agreeing  to  refund  all  or  part 
of  the  cost-share  assistance  received  if, 
before  the  specified  practice  lifespan, 
the  landowner  destroys  the  approved 
practice,  or  voluntarily  relinquishes 
control  over  the  land  and  the  new 
owner  or  operator  of  the  land  does  not 
agree  in  writing  to  properly  maintain 
the  practice  for  the  remainder  of  the 
lifespan. 

Estimate  of  burden:  15  minutes. 

Type  of  respondents:  Non-industrial 
private  forest  owners. 

Estimated  number  of  respondents: 
8,300. 

Estimated  number  of  responses  per 
respondent:  1.5  per  form. 

Estimated  total  annual  burden  on' 
respondents:  3113iiours. 

5.  Tit/e;  Assignment  of  Payment. 
OMB  Number:  0596-New. 

Type  of  request:  Approval  of  a  new 
information  collection. 

Abstract:  This  information  is 
collected  to  assign  cost-share  payment 
to  a  third  party  at  the  request  of  a 
program  participant.  Information 
includes  the  payment  amoimt  assigned, 
and  the  names,  addresses,  and 
signatures  of  assignor  and  assignee. 

Estimate  ofbunlen:  10  minutes. 

Type  of  respondents:  Non-industrial 
private  forest  owners. 

Estimated  number  of  respondents: 
8,300. 

Estimated  number  of  responses  per 
respondent:  1  per  form. 

Estimated  total  annual  burden  on 
respondents:  1383  hours. 

6.  Title:  Power  of  Attorney,  Form  1. 
OMB  Number:  0596-New. 

Type  of  request:  Approval  of  a  new 
information  collection. 

Abstract:  This  information  is  used  to 
appoint  power  of  attorney  for  the 
landowner.  The  landowner  indicates 
whether  power  of  attorney  is  being 
granted  for  (1)  all  actions;  (2)  the  signing 
of  an  application;  (3)  the  receiving  of 
payments;  (4)  pledge  of  agreements;  (5) 
the  making  of  reports;  or  (6)  "other".  It 
includes  a  signature  by  the  landowner 
and  witnesses. 

Estimate  of  burden:  5  minutes. 

Type  of  respondents:  Non-industrial 
private  forest  owners. 

Estimated  number  of  respondents: 
8,300. 

Estimated  number  of  responses  per 
respondent:  1  per  form. 


Estimated  total  annual  burden  on 
respondents:  692  hours. 

7.  Title:  Power  of  Attorney,  Form  2. 
OMB  Number:  0596-New. 

Type  of  request:  Approval  of  a  new 
information  collection. 

Abstract:  This  information  is 
provided  by  participants  who  are 
husband  and  wife  and  who  wish  to 
assign  each  other  power  of  attorney.  It 
includes  signatures  by  the  husband  and 
wife. 

Estimate  of  burden:  5  minutes. 

Type  of  respondents:  Non-industrial 
private  forest  owners. 

Estimated  number  of  respondents: 
8,300. 

Estimated  number  of  responses  per 
respondent:  1  per  form. 

Estimated  total  annual  burden  on 
respondents:  692  hours. 

8.  Title:  Payment  Limitation 
Requirements. 

OMB  Number:  0596-New. 

Type  of  request:  Approval  of  a  new 
information  collection. 

Abstract:  This  information  is  used  to 
review  payment  limitation  requirements 
and  assure  that  landowners  do  not 
exceed  any  annual  or  life-of-program 
caps.  It  is  also  used  to  meet  IRS  income 
reporting  reqiiirements.  Program 
participants  provide  their  names  and 
addresses,  entity  identification 
numbers,  and  date  the  entity  formed. 
They  6dso  indicate  the  type  of  entity 
[e.g.  whether  an  individual,  irrevocable 
trust,  revocable  trust,  corporation, 
linuted  partnership,  general 
partnership,  joint  venture,  estate,  or 
"other").  Participants  also  list  all 
stockholders,  members,  heirs,  or 
beneficiaries  having  an  interest  in  the 
entity. 

Estimate  of  burden:  25  minutes. 

Type  of  respondents:  Non-industrial 
private  forest  owners. 

Estimated  number  of  respondents: 
8,300. 

Estimated  number  of  responses  per 
respondent:  1  per  form. 

Estimated  total  annual  burden  on 
respondents:  3,458  hours. 

Comment  is  Invited 

The  agency  invites  comments  on  the 
following:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency'  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 


burden  of  the  collection  of  information 
on  the  respondents,  including  the  use  of 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology. 

Use  of  Comments 

All  comments  received  in  response  to 
this  notice,  including  name  and 
addresses  when  provided,  will  become 
a  matter  of  public  record.  Comments 
received  in  response  to  this  notice  will 
be  summarized  and  included  in  the 
request  to  Office  of  Management  and 
Budget  for  approval. 

Dated:  September  12,  2002. 
Robin  L.  Thompson, 

Associate  Deputy  Chief,  State  and  Private 

Forestry. 

[PR  Doc.  02-23858  Filed  9-19-02;  8:45  am) 

BHXINO  COM  M10-11-P 


DEPARTMENT  OF  AGRICULTURE 

Foreat  Service 

Northweet  Sacramento  Provincial 
Advleory  Committee  (SAC  PAC) 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting.  ' 

SUMMARY:  The  Northwest  Sacramento 
Provincial  Advisory  Committee  (PAC) 
will  meet  on  Friday,  October  18,  2002. 
at  Redding,  California.  This  meeting 
will  be  a  field  trip  to  Iron  Canyon  to 
discuss  issues  relating  to  implementing 
the  Northwest  Forest  Plan. 

DATES:  Friday,  October  18,  2002. 

LOCATION:  The  field  trip  will  begin  at  the 
Shasta-Trinity  National  Forest 
Headquarters  building  at  2400 
Washington  Ave.  Redding,  CA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jackie  Riley,  Committee  Coordinator, 
USDA.  Shasta-Trinity  National  Forest, 
2400  Washington  Ave.,  Redding,  CA, 
96001  (530)  242-2203:  e-mail: 
irileyOl9fs.fed.us. 

SUPPLEMENTARY  INFORMATION:  All  PAC 
meetings  and  field  trips  are  open  to  the 
public.  Interested  citizens  are 
encouraged  to  attend.  Opportunity  will 
be  provided  for  public  input  and 
individuals  attending  the  meetings  have 
the  opportunity  to  address  the 
Committee. 

Dated:  September  13.  2002. 
J.  Sharon  Heywood, 
Forest  Supervisor. 

[PR  Doc.  02-23924  Filed  9-19-02:  8:45  am] 
MUMQ  COM  MIO-nC-M 
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DEPARTMENT  OF  AGRICULTURE 

National  Agricultural  Statistics  Service 

Notice  of  Invitation  for  Nominations  to 
tiM  Advisory  Committee  on  Agriculture 
Statistics 

agency:  National  Agricultural  Statistics 
Service  (NASS).  USDA. 
ACnON:  Solicitation  of  nominations  for 
Advisory  Committee  on  Agriculture 
Statistics  membership. 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  2,  this  notice  announces  an 
invitation  from  the  Office  of  the 
Secretary  of  Agriculture  for  nominations 
to  the  Advisory  Committee  on 
Agriculture  Statistics. 

On  January  2,  2001,  the  Secretary  of 
Agriculture  renewed  the  Advisory 
Committee  charter  for  another  two 
years.  The  purpose  of  the  Committee  is 
to  advise  the  Secretary  of  Agriculture  on 
the  scope,  timing,  content,  etc.  of  the 
periodic  censuses  and  sxirveys  of 
agriculture,  other  related  surveys,  and 
the  types  of  information  to  obtain  from 
respondents  concerning  agriculture.  The 
Committee  also  prepares 
recommendations  regarding  the  content 
of  agriculture  reports  and  presents  the 
views  and  needs  for  data  of  major 
suppliers  and  users  of  agriculture 
statistics. 

DATES:  Nominations  must  be  received 
by  October  21,  2002  to  be  assured  of 
consideration. 

ADDRESSES:  Nominations  should  be 
mailed  to  Rich  Allen,  Associate 
Administrator,  National  Agricidtural 
Statistics  Service,  U.S.  Department  of 
Agriculture,  1400  Independence 
Avenue,  SW.,  Room  4117  South 
Building.  Washington,  DC  20250-2000. 
In  addition,  nominations  may  be  mailed 
electronically  to  hq_aa@nass.usda.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  Rich 
Allen,  Associate  Administrator, 
National  Agricultural  Statistics  Service, 
(202)  720-4333. 
SUPPLEMENTARY  INFORMATION: 
Nominations  should  include  the 
following  information:  name,  title, 
organization,  address,  telephone 
number,  and  e-mail  address.  In  addition 
to  mailed  correspondence  to  the 
addresses  listed  above,  nominations 
may  also  be  faxed  to  (202)  720-9013,  OR 
telephoned  to  Rich  Allen,  Associate 
Administrator,  NASS,  at  (202)  720- 
4333.  Each  person  nominated  is 
required  to  complete  an  Advisory 
Committee  Membership  Background 
Information  form.  This  form  may  be 
requested  by  telephone,  iax,  or  e-mail 


using  the  information  above.  Forms  will 
also  be  available  horn  the  NASS  Home 
Page  http://www.usda.gov/nass  by 
selecting  "Agency  Information," 
"Advisory  Committee  on  Agriculture 
Statistics."  Completed  forms  may  be 
faxed  to  the  number  above,  mailed,  or 
completed  and  e-mailed  directly  from 
the  Internet  site. 

The  Committee  draws  on  the 
experience  and  expertise  of  its  members 
to  form  a  collective  judgment 
concerning  agriculture  data  collected 
and  the  statistics  issued  by  NASS.  This 
input  is  vital  to  keep  ciurent  with 
shifting  data  needs  in  the  rapidly 
changing  agricultural  environment  and 
keep  NASS  informed  of  emerging  issues 
in  the  agricultiu«  commimity  that  can 
affect  agriculture  statistics  activities. 

The  Committee,  appointed  by  the 
Secretary  of  Agriculture,  consists  of  25 
members  representing  a  broad  range  of 
disciplines  and  interests,  including,  but 
not  limited  to,  representatives  of 
national  farm  organizations,  agricidtiual 
economists,  rural  sociologists,  farm 
policy  analysts,  educators.  State 
agriculture  representatives,  and 
agriculture-related  business  and 
marketing  experts. 

Members  serve  staggered  2-year  terms, 
with  terms  for  half  of  the  Committee 
members  expiring  in  any  given  year. 
Nominations  are  being  sought  for  12 
open  Committee  seats.  Members  can 
serve  up  to  3  terms  for  a  total  of  6 
consecutive  years.  The  Chairperson  of 
the  Committee  shall  be  elected  by 
members  to  serve  a  1-year  term. 

Equal  opportunity  practices,  in  line 
with  USDA  policies,  will  be  followed  in 
all  membership  appointments  to  the 
Committee.  To  ensure  that  the 
recommendations  of  the  Committee 
have  taken  into  account  the  needs  of  the 
diverse  groups  served  by  USDA, 
membership  shall  include,  to  the  extent 
practicable,  individuals  with 
demonstrated  ability  to  represent 
minorities,  women,  and  persons  with 
disabilities. 

The  duties  of  the  Committee  are 
solely  advisory.  The  Committee  will 
make  recommendations  to  the  Secretary 
of  Agriculture  with  regards  to  the 
agricultxiral  statistics  program  of  NASS. 
and  such  other  matters  as  it  may  deem 
advisable,  or  which  the  Secretary  of 
Agriculture,  Under  Secretary  for 
Research,  Education,  and  Economics,  or 
the  Administrator  of  NASS  may  request. 
The  Conunittee  will  meet  at  leasr 
annually.  All  meetings  are  open  to  the 
public.  Committee  members  are 
reimbursed  for  official  travel  expenses 
only. 

Send  questions,  comments,  and 
requests  for  additiopal  information  to 


the  e-mail  address,  fax  number,  or 
address  listed  above. 

Signed  at  Washington,  DC,  September  4, 
2002. 

R.  Ronald  Bosecker. 
Administrator,  National  Agricultural 
Statistics  Service. 

[FR  Doc.  02-23888  Filed  9-19-02;  8:45  am] 
nUJNG  COOC  3410-30-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Additions 

AGENCY:  Committee  for  Purchase  bom 

People  Who  Are  Blind  or  Severely 

Disabled. 

action:  Proposed  additions  to 


Procurement  List. 


summary:  The  Committee  is  proposing 
to  add  to  the  Procurement  List  products 
to  be  furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

Coniments  Must  Be  Received  On  or 
Before:  October  20.  2002. 
addresses:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  Jefferson  Plaza  2.  Suite  10800. 
1421  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3259. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheryl  D.  Kennerly,  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41  U.S.C 
47(a)(2)  and  41  CFR  51-2.3.  Its  purpose 
is  to  provide  interested  persons  an 
opportimity  to  submit  comments  on  the 
possible  impact  of  the  proposed  actions. 

If  the  Committee  approves  the 
proposed  additions,  the  entities  of  the 
Federal  Government  identified  in  the 
notice  for  each  product  will  be  required 
to  procure  the  products  listed  below 
from  nonprofit  agencies  employing 
persons  who  are  blind  or  have  other 
severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substlntial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  If  approved,  the  action  will  not 
result  in  any  additional  reporting, 
recordkeeping  or  other  compliance 
requirements  for  small  entities  other 
than  the  small  organizations  that  will 
furnish  the  products  to  the  Government. 

2.  If  approved,  the  action  will  result 
in  authorizing  small  entities  to  furnish 
the  products  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits- Wagner- 
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O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  products  proposed 
for  addition  to  the  Procurement  List. 
Comments  on  this  certification  are 
invited. 

Commenters  should  identify  the 
statement(8)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  products  are  proposed 
for  addition  to  Procurement  List  for  - 
production  by  the  nonprofit  agencies 
listed: 

Products 

Product/NSN:  Binder.  Award.  Certificate 

7510-01-390-0712. 
NPA:  Dallas  Lighthouse  for  the  Blind,  Inc.. 

Dallas,  Texas. 
Contract  Activity:  General  Services 

Administration,  Single  Award  Schedule. 

Product/NSN:  Braided  Nylon.  Type  II 
Parachute  Cord 
4020-00-262-2019. 
NPA:  East  Texas  Lighthouse  for  the  Blind, 

Tyler,  Texas. 
Contract  Activity:  Defense  Supply  Center 
Philadelphia,  Philadelphia, 
Pennsylvania. 
Product/NSN:  Dog  Collar  and  Leash 
M.R.  1975  (Collar  Small). 
M.R.  1976  (Collar  Medium). 
M.R.  1977  (Collar  Large). 
M.R.  1978  (Leash). 
NPA:  L.C.  IndusUies  For  The  Blind,  Inc., 

Durham,  North  Carolina. 
Contract  Activity:  Defense  Commissary 

Agency  (DeCA),  Ft.  Lee,  Virginia. 
Product/NSN:  Flashlight,  Aluminum 
6230-^0-NIB-0004  (2AA,  Black). 
6230-^0-NIB-0005  (2AA,  Blue). 
623O-OO-NIB-0006  {2AA,  Red). 
6230-00-NIB-0007  (2AA,  Silver). 
6230-00-NIB-0008  (2D,  Black). 
6230-00-NIB-0009  (2D,  Blue). 
6230-00-NIB-OOlO  (2D,  Red). 
6230-00-NIB-OOll  (2D,  Silver). 
6230-0O-NIB-0O12  (3D,  Black). 
6230-0O-NIB-0013  (3D,  Blue). 
6230-00-NIB-0014  (3D,  Red). 
6230-00-NIB-0015  (3D,  Silver). 
6230-00-NIB-0016  (4D.  Black). 
6230-O0-NIB-0017  (4D,  Blue). 
6230-00-NIB-0018  (4D,  Red). 
6230-O0-NIB-0019  (4D.  Silver).     - 
623O-OO-NIB-OO20  (5D,  Black). 
6230-0O-NIB-0021  (5D,  Blue). 
6230-0(>-NIB-0022  (5D,  Red). 
6230-O0-NIB-O023  (5D,  Silver). 
NPA:  Central  Association  for  the  Blind  ft 
Visually  Impaired,  Utica,  New  York. 
Contract  Activity:  General  Services 

Administration,  Single  Award  Schedule. 
Product/NSN:  Kit,  Troop  Seat 

2540-01-185-3216. 
NPA:  Tuscola  County  Community  Mental 

Health  Services,  Caro,  Michigan. 
Contract  Activity:  U.S.  Army  Tank- 
Automotive  &  Armaments  Command, 
Warren,  Michigan. 
Product/NSN:  Paper,  Xerographic 

7530-01^54-8006. 
NPA:  Louisiana  Association  for  the  Blind, 
Shreveport,  Louisiana. 


Contract  Activity:  General  Services 

Administration,  Single  Award  Schedule. 

Sheryl  D.  Kennerly, 

Director,  Information  Management. 

(FR  Doc.  02-23966  Filed  9-19-02: 8:45  am] 

HUJNQ  COM  69a»-01-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Proeuramant  Uat;  Addltiona  and 
Dalatlona 

agency:  Committee  for  Purchase  from 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Additions  to  and  deletions  from 
Procurement  List. 

summary:  This  action  adds  to  the 
Procurement  List  a  product  and  a 
service  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities, 
and  deletes  from  the  Procurement  List 
products  previously  furnished  by  such 
agencies. 

EFFECTIVE  DATE:  October  20.  2002. 

addresses:  Conunittee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Jefferson  Plaza  2,  Suite  10800, 
1421  Jefferson  Davis  Highway. 
Arlington.  Virginia  22202-3259. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sheryl  D.  Kenneriy,  (703)  603-7740. 

SUPPLEMENTARY  INFORMATION 

Additioiu 

On  August  2.  2002.  the  Committee  for 
Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled  published  notice 
(67  FR  S0416)  of  proposed  additions  to 
the  Procurement  List.  After 
consideration  of  the  material  presented 
to  it  concerning  capability  of  qualified 
nonprofit  agencies  to  provide  the 
product  and  service  and  impact  of  the 
additions  on  the  current  or  most  recent 
contractors,  the  Conunittee  has 
determined  that  the  product  and  service 
listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-^8c  and  41  CFR  51- 
2.4. 1  certify  that  the  following  action 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
product  and  service  to  the  Government 


2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
product  and  service  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits- Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  product  and  servioe 
proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following  product 
and  service  are  added  to  the 
Procurement  List: 

Product 

Product/NSN:  Lewis  ft  Clark  Discovery  Box 
7125-00-RlO-OOOl  (Lightweight  Box). 
7125-OO-R1O-O002  (Cabbage  Box). 
NPA:  Development  Workshop.  Inc..  Idaho 

Falls,  Idaho. 
Contract  Activity,  U.S.  Army  Corps  of 
Engineers,  Omaha.  Nebraska. 

Service 

Service  Type/Location:  Vehicle  Maintenarice, 
Basewide,  Fort  Lewis,  Washington. 

NPA:  Skookum  Educational  Programs,  Port 
Townsend,  Washington. 

Contract  Activity:  USA,  Intermediate  Brigade 
Combat  Team,  Fort  Lewis.  Washington. 

Deletion 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
product  to  the  Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
product  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish . 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  product  proposed 
for  addition  to  the  Procurement  List. 

After  consideration  of  the  relevant 
matter  presented,  the  committee  has 
determined  that  the  product  listed 
below  is  no  longer  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4. 

Accordingly,  the  following  product  is 
deleted  from  the  Procurement  List: 

Product 

Product/NSN:  Tape,  Postage  Meter 

7530-00-912-3924. 
NPA:  Cincinnati  Association  for  the  Blind. 

Cincinnati,  Ohio. 
Contract  Activity;  Office  Supplies  &  Paper 

Products  Acquisition  Center.  New  York, 
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New  York. 

Sheryl  D.  Kennerly, 

Director.  Information  Management. 

[FR  Doc.  02-23967  Filed  9-19-02;  8:45  ami 

BHJJMG  COOE639»n-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  the  Census 

Census  Advisory  Committee  of 
Professionai  Associations 

agency:  Biireau  of  the  Census, 

Commerce. 

ACTION:  Notice  of  public  meeting. 

summary:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463  as  amended  by  Pub.  L.  94-409),  the 
Biueau  of  the  Census  (Census  Bureau)  is 
giving  notice  of  a  meeting  of  the  Census 
Advisory  Committee  of  Professional 
Associations.  The  Committee  is 
composed  of  36  members  appointed  by 
the  Presidents  of  the  American 
Economic  Association,  the  American 
Statistical  Association,  the  Population 
Association  of  America,  and  the 
Chairperson  of  the  Board  of  the 
American  Marketing  Association.  The 
Committee  advises  the  Census  Biireau 
Director  on  the  full  range  of  Census 
Bureau  programs  and  activities  in 
relation  to  its  areas  of  expertise. 
DATES:  The  meeting  will  convene  on 
October  17-18,  2002.  On  October  17,  the 
meeting  will  begin  at  9  a.m.  and  adjourn 
at  5:30  p.m.  On  October  18,  the  meeting 
will  begin  at  9  a.m.  and  adjourn  at  12 
Noon. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Sheraton  Crystal  City  Hotel,  1800 
Jefferson  Davis  Highway,  Arlington,  VA 
22202. 

FOR  FURTHER  INFORMATION  CONTACT: 
Maxine  Anderson-Brown,  Acting  Chief, 
Conference  and  Travel  Management 
Services  Branch,  Department  of 
Commerce,  U.S.  Census  Bureau,  Room 
2150,  Federal  Building  3,  Washington, 
DC  20233.  Her  phone  number  is  301- 
457-2236,  TDD  301-457-2540. 
SUPPLEMENTARY  INFORMATION:  The 
agenda  for  the  meeting  on  October  17, 
which  will  begin  at  9  a.m.  and  adjourn 
at  5:30  p.m.,  is  as  follows: 

•  Introductory  Remarks  by  the 
Director,  Census  Biu-eau 

•  Census  Bureau  Responses  to 
Committee  Recommendations/Report  on 
the  April  2002  Meeting 

•  2010  Reengineered  Decennial 
Census 

•  American  Community  Survey: 
Overview  of  Research  and  Evaluation 
Program 


•  Supply  Chain  Dynamics  and  Their 
Effects  on  Census  Data 

•  Use  of  Premiimis  to  Boost  Response 
Rates 

•  The  Four  Principles  of  the  North 
American  Industry  Classification 
System 

•  Print  Products  in  an  Electronic  Age 

•  Measuring  Key  Economic  Indicators 
in  U.S.  Government  Establishment 
Surveys 

•  Promoting  the  2002  Economic 
Census 

•  Meastiring  the  Electronic  Economy 
at  the  U.S.  Census  Bureau:  Status  and 
Outlook 

•  Marketing  Services  Office  Update 

•  Economic  Program  Operating  Plans 
and  Challenges 

•  Develop  Recommendations  and 
Special  Interest  Activities 

•  Producing  Small  Area  Estimates  of 
Health  Insurance  Coverage 

•  Population  Estimates:  Evaluating 
Past  Performance  and  Plaiming  for  the 
Future 

•  Plans  for  Qualitative  Research  on 
Response  Burden,  Respondent  Selection 
and  Mode  Preference  in  Business 
Surveys 

•  Developing  Recommendations  and 
Special  Interest  Activities 

The  agenda  for  the  meeting  on 
October  18,  which  will  begin  at  9  a.m. 
and  adjourn  at  12  Noon,  is  as  follows: 

•  Chief  Economist  Update 

•  2010  Reengineering  Within 
Household  Coverage  Research 

•  Developing  Recommendations  and 
Special  Interest  Activities 

The  meeting  is  open  to  the  public, 
and  a  brief  period  will  be  set  aside  for 
public  comment  and  questions.  Those 
persons  with  extensive  questions  or 
statements  must  submit  them  in  writing 
to  the  Acting  Chief,  Conference  and 
Travel  Management  Services  Branch,  at 
least  three  days  before  the  meeting. 
Seating  is  available  to  the  public  on  a    _ 
first-come,  first-served JSasis. 
Individuals  wishing  additional 
information  or  minutes  regarding  this 
meeting  may  contact  the  Acting  Chief, 
Conference  and  Travel  Management 
Services  Branch  as  well.  Her  address 
and  phone  number  are  identified  above 
under  this  notice's  FOR  FURTHER 
INFORMATION  CONTACT  heading. 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  also  be  directed  to 
the  Acting  Chief,  Conference  and  Travel 
Management  Services  Branch. 

Dated:  September  16,  2002. 
Charles  Louis  Kincannon, 
Director,  Bureau  of  the  Census. 
[FR  Doc.  02-23937  Filed  9-19-02;  8:45  am] 

BILLING  CODE  3510-07-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docicet  36-2002] 

Foreign-Trade  Zone  84— Houston, 
Texas;  Application  for  Expansion 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  (FTZ)  Board 
(the  Board)  by  the  Port  of  Houston 
Authority,  grantee  of  FTZ  84,  requesting 
authority  to  expand  its  zone  in  Houston, 
Texas,  within  the  Houston-Galveston 
Customs  port  of  entry.  The  application 
was  submitted  puirsuant  to  the 
provisions  of  the  Foreign-Trade  Zones 
Act,  as  amended  (19  U.S.C.  81a-81u), 
and  the  regulations  of  the  Board  (15  CFR 
part  400).  It  was  formally  filed  on 
September  12,  2002. 

FTZ  84  was  approved  on  July  15, 
1983  (Board  Order  214,  48  FR  34792.  8/ 
1/83),  and  the  zone  project  currently 
consists  of  fourteen  sites  (1,498.92)  at 
port  facilities,  industrial  parks  and 
warehouse  facilities  in  Harris  Cotmty. 

The  applicant  is  now  requesting 
authority  to  expand  the  general-purpose 
zone  to  include  the  72-acre  Katoen  Natie 
Gulf  Coast  (KTN)  site  in  Harris  Coimty 
on  a  permanent  basis  (it  currently  has 
temporary  authority)  and  to  restore  FTZ 
status  to  a  97-acre  site  at  the  Bulk 
Materials  Handling  Plant  on  the 
Houston  Ship  Channel,  which  was 
previously  a  designated  zone  site,  but 
was  deleted  from  the  zone  in  a 
temporary  modification  last  year.  The 
KTN  site  would  provide  third  party 
warehousing  and  logistics  services  to 
existing  subzones  and  other  exporting 
companies  in  the  area.  The  KTN  site  is 
owned  by  Houston  Polymers  Terminal 
L.P.,  and  would  be  designated  as  Site 
15.  The  Bulk  Materials  Handling  Plant 
site  would  be  designated  as  Site  2 
(which  was  its  original  zone 
designation).  No  specific  manufacturing 
requests  are  being  made  at  this  time. 
Such  requests  would  be  made  to  the 
Board  on  a  case-by-case  basis. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  firom  interested  parties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  one  of  the 
following  addresses: 

1.  Submissions  via  Express/Package 
Delivery  Services:  Foreign-Trade  Zones 
Board,  U.S.  Department  of  Commerce, 
Franklin  Court  Building-Suite  4100W, 
1099— 14th  Street,  NW.,  Washington. 
DC  20005;  or 
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2.  Submissions  via  the  U.S.  Postal 
Service:  Foreign-Trade  Zones  Board, 
U.S.  Department  of  Commerce,  FCB- 
Suite  4100W,  1401  Constitution 
Avenue,  NW.,  Washington,  DC  20230. 

The  closing  period  for  their  receipt  is 
November  19,  2002.  Rebuttal  comments 
in  response  to  material  submitted 
during  the  foregoing  period  may  be 
submitted  during  the  subsequent  15-day 
period  (to  December  4,  2002). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
diuing  this  time  for  public  inspection  at 
address  Nimiber  1  listed  above,  and  at 
the  U.S.  Department  of  Commerce, 
Export  Assistance  Center,  500  Dallas. 
Suite  1160,  Houston.  TX  77002.  The 
Export  Assistance  Center  may  be 
relocated  later  this  year,  and  we  suggest 
that  you  call  ahead  for  an  appointment 
(713/718-3062). 

Dated:  September  13,  2002. 
Dennis  Puccinelli, 

Executive  Secretary.  -= 

[FR  Doc.  02-24008  Filed  9-19-02;  8:45  am] 
BILLINQ  CODE  3S10-O8-P 


DEPARTMENT  OF  COMMERCE 

intemationai  Trade  Administration 

Massachuaetts  institute  of 
Technology;  Notice  of  Decision  on 
Application  for  Duty-Free  Entry  of 
Scientific  instrument 

This  decision  is  made  pursuant  to 
section  6(c)  of  the  Educational. 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89- 
651,  80  Stat.  897;  15  CFR  part  301). 
Related  records  can  be  viewed  between 
8:30  a.m.  and  5  p.m.  in  Suite  4100W. 
U.S.  Department  of  Commerce,  Franklin 
Court  Building,  1099  14th  Street,  NW., 
Washington,  DC. 

Docket  Number:  02-024.  Applicant: 
Massachusetts  Institute  of  Technology, 
Cambridge.  MA  02139-4307. 
Instrument:  Universal  5  Axis  High 
Speed  Machining  Center,  Model  UCP 
600.  Manufacturer:  Mikron, 
Switzerland.  Intended  Use:  See  notice  at 
67  FR  45481.  July  9.  2002. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactiired  in  the  United  States. 
Reasons:  The  foreign  instrument 
provides:  (1)  Simultaneous  5-axis 
shaping  with  demonstrated  software  for 
turbine  blades,  (2)  very  high  positioning 
accuracy  (<0.0002  inch),  (3)  optical 
feedback  positioning  technology  such  as 
glass  scales  and  (4)  5-axis  shaping 


capability  of  a  6-inch  cube  or  better.  A 
domestic  manufacturer  of  similar  of 
equipment  advised  September  12.  2002 
tfauat  (1)  these  capabilities  are  pertinent 
to  the  applicant's  intended  purpose  and 
(2)  it  knows  of  no  domestic  instrument 
or  apparatus  of  equivalent  scientific 
value  to  the  foreign  instrument  for  the 
applicant's  intended  use. 

We  know  of  no  other  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  which  is  being 
manufactured  in  the  United  States. 

Gerald  A.  Zerdy, 

Program  Manager,  Statutory  Import  Programs 

Staff. 

[FR  Doc.  02-24005  Filed  9-19-02: 8:45  am] 

MLLMQ  COOe  3510-D»-P 


DEPARTMENT  OF  COMMERCE 

Intemationai  Trade  Administration 

Thomas  Jefferson  University;  NoUoe  of 
Decision  on  Application  for  Duty-Free 
Entry  of  Electron  Microscope 

This  is  a  decision  pursuant  to  section 
6(c)  of  the  Educational.  Scientific,  and 
Cultural  Materials  Importation  Act  of 
1966  (Pub.  L.  89-651,  80  Stat.  897;  15 
CFR  part  301).  Related  records  can  be 
viewed  between  8:30  a.m.  and  5  p.m.  in 
Suite  4100W,  U.S.  Department  of 
Commerce,  Franklin  Coiul  Building, 
1099  14th  Street,  NW.,  Washington.  DC. 

Docket  Number:  02-032.  Applicant: 
Thomas  Jefferson  University. 
Philadelphia,  PA  19107-5587. 
Instrument:  Electron  Microscope,  Model 
Morgagni  268  Film  version. 
Manufacturer:  FEI  Company,  The 
Netherlands.  Intended  Use:  See  notice  at 
67  FR  52944,  August  14.  2002.  Order 
Date:  June  4.  2002. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  the 
instrument  is  intended  to  be  used,  was 
being  manufactured  in  the  United  States 
at  the  time  the  instrument  was  ordered. 
Reasons:  The  foreign  instrument  is  a 
conventional  transmission  electron 
microscope  (CTEM)  and  is  intended  for 
research  or  scientific  educational  uses 
requiring  a  CTEM.  We  know  of  no 
CTEM,  or  any  other  instrument  suited  to 
these  purposes,  which  was  being 
manufectiued  in  the  United  States  at  the 
time  of  order  of  the  instrument 

Gerald  A.  Zerdy. 

Program  Manager,  Statutory  Import  Programs 

Staff 

[FR  Doc.  02-24007  Filed  9-19-02;  8:45  am] 

BILLMO  COOe  3810-OS-P 


DEPARTMENT  OF  COMMERCE 

Intemationai  Trade  Administration 

University  of  Minnesota;  Notice  of 
Decision  on  Applicatton  for  Duty-Free 
Entry  of  Scientific  Instrument 

This  decision  is  made  pursuant  to 
section  6(c)  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89- 
651,  80  Stat.  897;  15  CFR  part  301). 
Related  records  can  be  viewed  between 
8:30  a.m.  and  5  p.m.  in  Suite  4100W, 
U.S.  Department  of  Commerce,  Franklin 
Court  Building.  1099  14th  Street,  NW., 
Washington,  DC. 

Docket  Number:  02-028.  Applicant: 
University  of  Miimesota,  Minneapolis. 
MN  55455.  Instrument:  High-Pressure/ 
High-Temperature  Materials  Testing 
Apparatus  with  Torsion  Module. 
Manufacturer:  Australian  Scientific 
Instruments  Pty  Ltd,  Australia.  Intended 
Use:  See  notice  at  67  FR  47524,  July  19, 
2002. 

Comments:  None  received.  Decision: 
Approved.  No  instnunent  of  equivalent 
scientific  value  to  the  foreign 
instnmient,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. . 
Reasons:  The  foreign  instrument 
provides  a  imique  combination  of  high 
pressure  (700  MPa),  high  temperature 
(1650°  K)  and  both  compressive  and 
torsional  deformation  with  high  stress 
and  displacement  resolution  for 
geophysical  study  of  rocks.  A  university 
research  laboratory  advised  September 
10,  2002  that  (1)  this  capability  is 
pertinent  to  the  applicant's  intended 
purpose  and  (2)  it  knows  of  no  domestic 
instrument  or  apparatus  of  equivalent 
scientific  value  to  the  foreign 
instrument  for  the  applicant's  intended 
use. 

We  know  of  no  other  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  which  is  being 
manufactured  in  the  United  States. 

Gerald  A.  Zerdy, 

Program  Manager,  Statutory  Import  Programs 

Staff 

[FR  Doc.  02-24006  Filed  9-19-02;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
IntematkMial  Trada  Administration 

[C-122-a39]  [ 

Notice  of  Initiation  of  Expedited 
Reviews  of  the  Countervailing  Duty 
Order:  Certain  Softwood  Luml)er 
Products  from  Canada 

agency:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  Initiation  of  Expedited 

Re\uews. 

SUMMARY:  On  July  17,  2002,  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  its  initiation  of  expedited 
reviews  of  the  countervailing  duty  order 
covering  certain  softwood  lumber 
products  (subject  merchandise)  from 
Canada  (67  FR  46955).  In  that  notice, 
the  Department  initiated  reviews  of  73 
exporters  that  filed  timely  and  complete 
requests  for  expedited  review.  The 
purpose  of  such  reviews  is  the 
calculation  of  company-specific  cash 
deposit  rates  and  the  exclusion  from  the 
order  of  companies  that  received  zero  or 
de  minimis  subsidies  during  the  period 
of  investigation  (April  1,  2000  to  March 
31.  2001). 

By  this  notice,  the  Department  is 
initiating  expedited  reviews  of  31 
additional  companies.  Twenty-three  of 
these  companies  submitted  timely  but 
incomplete  applications  which  were 
subsequently  perfected.  We  also  are 
initiating  reviews  on  eight  companies 
whose  requests  were  received  beyond 
the  deadline  for  reasons  outside  the 
requester's  control. 
EFFECTIVE  DATE:  September  20,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gayle  Longest  at  (202)  482-3338,  Office 
of  AD/CVD  Enforcement  VI,  Group  II, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Room  4012,  14th  Street 
and  Constitution  Avenue,  N.W., 
Washington,  D.C.  20230. 
SUPPLEMENTARY  INFORMATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
relations  codified  at  19  CFR  Part  351 
(2002). 


Background 

On  May  22.  2002,  the  Department 
published  the  coimtervailing  duty  order 
on  softwood  limiber  from  Canada.  See 
67  FR  36070.  In  that  Federal  Register 
notice,  we  indicated  that  Canadian 
exporters  of  subject  merchandise  could 
request  expedited  reviews  for  the 
purpose  of  establishing  individual  cash 
deposit  rates.  We  posted,  on  the  Internet 
at  ia.ita.doc.gov,  an  electronic 
application  form  and  requested  that  all 
applicants  submit  their  review  requests 
in  electronic  format.  All  such  requests 
were  to  be  filed  with  the  Department  by 
]ime21,  2002. 

In  response,  the  Department  received 
a  total  of  100  timely  requests  for 
expedited  review.  A  total  of  73  of  these  _ 
requests  were  timely  and  complete.  The 
Department  initiated  reviews  of  the 
exporters  that  filed  timely  and  complete 
requests  for  expedited  review  on  July 
17,  2002  (67  FR  46955,  July  17.  2002). 

For  those  requests  that  were  timely 
but  incomplete,  we  provided  each 
applicant  with  an  opportunity  to  file  an 
amended  request  for  expedited  review. 
We  notified  these  applicants  of  the 
deficiencies  in  their  submissions  on  July 
15,  2002.  The  Department  received 
properly  amended  requests  for  23  of 
these  applicants.  Accordingly,  we  are 
initiating  expedited  reviews  of  these 
companies  (see  listing  below)  in  this 
notice. 

In  addition,  nine  companies'  requests 
for  expedited  reviews  were  received 
after  the  June  21,  2002  deadline.  We 
notified  these  companies  that  their 
requests  were  untimely  filed.  We 
received  responses  from  several  parties 
explaining  the  circumstances  of  their 
submissions.  See  Memorandum  to  the 
File  bom  Gayle  Longest  through  Melissa 
G.  Skiimer  dated  August  2,  2002. 
concerning  Reconsideration  of 
Timeliness  of  Certain  Applications  - 
Expedited  Reviews  of  the 
Coimtervailing  Duty  Order  on  Softwood 
Lumber  from  Canada  (C-122-839).  After 
reviewing  the  information  received,  we 
concluded  that  each  of  these  parties 
made  a  good  faith  effort  to  submit  a 
timely  application  and  that  each 
application  was  mailed  or  delivered  to 
the  courier  in  time  to  be  delivered  to  the 
Department  by  the  deadline. 
Accordingly,  we  are  treating  these 
applications  as  having  been  timely  filed. 

Petitioner's  Comments 

On  August  28,  2002,  petitioners 
submitted  comments  on  procedural 
deficiencies.  Petitioners  contend  that 
the  Department  did  not  follow  its 
normal  practice  of  rejecting  improperly 
filed  and  untimely  submissions  for 


companies  requesting  expedited 
reviews.  Petitioners  maintain  that  the 
Department  provided  36  requesters, 
who  had  submitted  incomplete  or 
incorrect  submissions,  an  opportunity  to 
correct  their  filings  after  the  June  21, 
2002,  deadline.  Petitioners  argue  that  14 
of  these  companies  still  have  failed  to 
meet  the  procedural  requirements. 

According  to  petitioners,  the 
Department  should  have  rejected  the  36 
requests  because  they  were  improperly 
submitted.  Petitioners  assert  that  the 
Department  shoidd  now  reject  any 
company's  application  that  was  not 
perfected  by  the  Department's 
annoimced  deadline.  Furthermore, 
petitioners  contend  that  the  Department 
should  not  initiate  on  any  of  these  36 
requests  until  after  the  final 
determination  for  all  requesters  in 
Round  1. 

Department's  Response:  Because  this  ^ 
is  the  first  time  that  the  Department  has 
conducted  expedited  reviews  in^a 
countervailing  duty  proceeding,  there 
may  well  have  been  some  uncertainty 
regarding  what  needed  to  be  filed  with 
the  Department.  After  examining  the 
requests  for  expedited  review  from  the 
36  companies  whose  submissions  were 
improperly  filed,  we  found  that  they 
had  made  a  good  faith  effort  to  file  a 
complete  submission  by  the  June  21, 
2002  deadline.  We  therefore  provided 
them  with  an  opportimity  to  correct  the 
deficiencies  in  their  requests  for 
expedited  review  by  filing  amendments 
to  their  requests.  Five  companies  (Jazz 
Forest  Products  Ltd.,  Langley  Timber 
Company  Ltd,  Mirax  Lumber  Products 
Ltd.,  Scierie  A&  M  St.  Pierre  Lie.,  and 
Trans  North  Timber)  did  not  perfect 
their  applications  by  the  Department's 
deadline  for  amended  applications. 
Accordingly,  those  five  companies' 
submissions  are  improperly  filed  and 
cannot  be  considered  for  expedited 
review.  The  remaining  31  companies 
have  provided  complete  and  timely 
requests  for  expedited  review. 

With  respect  to  petitioners'  assertion 
that  the  Department  should  reject  all  36 
requests  for  expedited  review,  we  do  not 
agree.  As  we  have  explained  in  the 
Notice  of  Preliminary  Results  of 
Expedited  Reviews  published  on  August 
14.  2002.  this  is  the  first  time  we  have 
conducted  expedited  coimtervailing 
duty  reviews,  and  the  Department's 
regulations  do  not  include  procedures 
for  the  conduct  of  expedited 
countervailing  duty  reviews  in  aggregate 
cases.  Thus,  the  uncertainty  we  noted 
above  is.  to  some  extent, 
understandable.  Further,  after  an 
extensive  review  of  the  applications  of 
these  36  companies,  we  determined  that 
they  made  a  good  faith  effort,  in  the  first 
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instance,  to  comply  with  the 
Department's  filing  requirements. 
Consequently,  we  are  not  rejecting  these 
companies*  requests  solely  on  the  basis 
that  they  did  not  properly  file  their 
submissions  by  the  June  21,  2002. 
deadline.  Moreover,  we  disagree  with 
petitioners'  contention  that  the 
Department  should  not  initiate  any 
additional  reviews  until  the  final 
determinations  regarding  all  requests  in 
Round  1  are  issued.  In  order  to  reach 
our  dual  goals  of  providing  company- 
specific  rates  and  excluding  bom  the 
order  companies  that  receive  zero  or  de 
minimis  subsidies  during  the  period  of 
investigation  and  completing  these 
reviews  in  the  most  expeditious  maimer 
possible,  it  is  necessary  to  initiate 
expedited  reviews  on  the  31  companies 
that  have  perfected  their  submissions  at 
this  time. 

Initiation 

At  this  time,  we  are  initiating 
expedited  reviews  of  the  following 
companies: 

2859-8936  Quebec  Inc.  Les  Cedre 

Basques 

9027-7971  Quebec  hic. 

Antrim  Cedar  Corporation 

Bridgeside  Higa  Forest  Industries  Ltd. 

Carson  Lake  Lumber  Ltd. 

Central  Cedar  Ltd. 

Doman  Forest  Products  Limited 

Forstex  Industries  Inc. 

Goldwood  Industries  Ltd. 

HoUcan  Millworks  Ltd. 

Hudson  Mitchell  &  Sons  Lumber  Inc. 

Indian  River  Lumber 

Les  Scieries  Jocelyn  Lavoie  Inc. 

Leslie  Forest  Products  Ltd. 

Lukwa  Mills  Ltd. 

Lyle  Forest  Products  Ltd. 

Power  Wood  Corp. 

Precision  Moulding  Products 

Ram.  Co.  Lumber  Ltd. 

Rielly  Industrial  Lumber  Inc. 

Shawood  Lumber  Inc. 

South  East  Forest  Products  Ltd. 

St.  Jean  Lumber  (1984)  Ltd. 

Sylvanex  Lumber  Products  Inc. 

Teal  Cedar  Products  Ltd. 

United  Wood  Frames  Inc. 

W.I.  Woodtone  Industries 

Westwood  Wholesale  Lumber  Ltd. 

Williamsburg  Woods  &  Garden  Inc. 

Winnipeg  Forest  Products,  Inc. 

Wynndel  Box  &  Lumber  Co.  Ltd. 

Request  for  Pass-Through  Analysis 

Under  the  Department's  proposed 
methodology  for  these  expedited 
reviews,  all  Crown  inputs  (logs  and 
lumber)  into  subject  merchandise  are 
included  in  the  subsidy  calculations. 
Because  of  the  expedited  nature  of  these 
reviews,  we  originally  proposed  not  to 
consider  whether  subsidies  pass 


through  in  the  context  of  alleged  arm's- 
length  transactions.  In  comments  on  the 
methodology,  parties  requested  and 
proposed  several  alternative 
methodologies  to  measure  whether  or 
not  subsidies  to  crown  inputs  pass 
through  as  a  result  of  an  arm's-length 
transaction.  See  Preliminary  Results  of 
Countervailing  Duty  Expedited  Reviews: 
Certain  Softwood  Lumber  Products  from 
Canada  (67  FR  52945,  52948-52949, 
August  14,  2002).  Petitioners  also 
commented  that  the  proposed 
methodology  underestimates  the 
benefits  for  entities  that  are  highly 
subsidized.  See  id.  at  52947.  After 
consideration  of  the  comments  received 
on  the  Department's  proposed 
methodology,  in  the  notice  of 
preliminary  results  of  countervailing 
duty  expedited  reviews  we  noted  that 
the  complexities  of  the  pass-through 
analysis  that  were  brought  to  light  by 
parties'  proposed  methodologies  did  not 
lend  themselves  to  an  expeditious 
analysis  in  the  context  of  these  reviews. 
We  invited  those  companies  that 
nonetheless  wished  the  Department  to 
conduct  a  pass-through  analysis,  to 
advise  the  Department  in  writing. 
Companies  whose  expedited  reviews  are 
initiated  in  this  notice  may  thus  also 
request  in  writing  that  the  Department 
conduct  a  pass-tt^ough  analysis.  Such 
requests  must  be  received  by  the 
Department  within  14  days  from  the 
date  of  publication  of  this  notice. 

We  will  determine,  based  on  the  total 
number  of  pass-through  requests 
received,  how  many  companies  it  is 
practicable  to  consider  for  such  an 
analysis,  as  well  as  the  amount  of  time 
that  will  be  necessary  for  this  aspect  of 
the  reviews.  If  a  company  requests  a 
pass-through  analysis  and  the 
Department  determines  that  it  is  not 
practicable  to  conduct  that  analysis,  the 
Department  will  conduct  an  expedited 
review  of  the  company  using  the 
streamlined  methodology  outlined  in 
the  notices  of  initiation  and  preliminary 
results,  either  with  Group  1  or  with 
Group  2.  based  on  the  Group  that  was 
previously  identified  for  the  company. 
[See  Notice  of  Initiation  of  Expedited 
Reviews  of  the  Countervailing  Duty 
Order:  Certain  Softwood  Lumber 
Products  From  Canada  (67  FR  46955. 
46956-46957.  July  17,  2002)  and 
Preliminary  Results  of  Countervailing 
Duty  Expedited  Reviews:  Certain 
Softwood  Lumber  Products  from 
Canada  (67  FR  52945.  52947-52950. 
August  14.  2002). 

Procedure  to  withdraw  requests  for 
expedited  review 

As  indicated  in  the  notice  of 
preliminary  results  of  expedited  reviews 


(67  FR  52950).  requests  for  recission  of 
a  respondent's  expedited  review  must 
be  received  by  the  Department  no  later 
than  30  days  after  the  date  of 
publication  of  the  preliminary  results  of 
the  relevant  expedited  review,  ff  a 
company  requests  a  pass-through 
analysis  and  the  request  is  accepted,  the 
company  will  have  30  days  after  the 
publication  of  the  preliminary  results  of 
the  relevant  pass-through  analysis  in 
which  to  wididraw  its  request. 

Notice  of  Appearance 

The  Expedited  Reviews/Round  2  is  a 
separate  segment  of  the  proceeding.  All 
parties  wishing  to  participate  in  this 
segment  of  the  proceeding,  must  file  a 
letter  of  appearance.  Those  parties 
wishing  to  receive  access  to  business 
proprietary  information  subject  to 
Administrative  F*rotective  Otder  (APO) 
must  file  an  APO  application  for  this 
segment. 

This  notice  is  in  accordance  with 
section  751(a)  of  the  Tariff  Act  of  1930. 

Dated:  September  13,  2002. 
Richard  W.  Moraland, 

Acting  Assistant  Secretary  for  Import 

Administration. 

[PR  Doc.  02-24003  Filed  9-19-^2;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

intarrurtionai  Trada  Administration 
[A-821-817] 

Motica  of  Prallminary  Datsrminatlon  of 
Salas  at  l-ass  Than  Fair  Vaiua  and 
Postponamant  of  Final  Datarmlnatlon: 
Silicon  Matai  From  tha  Russian 
Fadaratlon 

AQENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  preliminary 
determination  of  the  less-than-fair-value 
investigation  of  silicon  metal  from  the 
Russian  Federation  and  postponement 
of  the  final  determination. 

SUMMARY:  The  Department  of  Commerce 
("the  Department")  has  preliminarily 
determined  that  imports  of  silicon  metal 
from  the  Russian  Federation  ("Russia") 
are  being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value 
("LTFV"). 

EFFECTIVE  DATE:  September  20,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carrie  Blozy  or  Cheryl  Werner,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW..  Washington.  DC  20230; 
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telephone:  (202)  482-0409  and  (202) 
482-2667,  respectively. 
SUPPLEMENTARY  INFORMATKNI: 

The  Applicahle  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"),  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
regulations  codified  at  19  CFR  Part  351 
(2002). 

Background 

On  March  27,  2002,  the  Department 
initiated  an  antidumping  duty 
investigation  to  determine  whether 
imports  of  silicon  metal  from  Russia  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  a^LTFV.  See  Notice  of 
Initiation  of  Antidumping  Duty 
Investigation:  Silicon  Metal  from  the 
Russian  Federation,  67  PR  15791  (April 
3,  2002)  ["Notice  of  Initiation").  The 
Department  set  aside  a  period  for  all 
interested  parties  to  raise  issues 
regarding  product  coverage.  See  Notice 
of  Initiation.  The  Department  received 
no  comments  on  product  coverage  from 
interested  parties. 

On  April  16,  2002,  the  Department 
requested  information  from  the  U.S. 
Embassy  in  Russia  to  identify 
producers/exporters  of  the  subject 

On  April  18,  2002,  the  United  States 
International  Trade  Commission  ("ITC") 
issued  its  affirmative  preliminary 
determination  that  there  is  a  reasonable 
indication  that  an  industry  in  the 
United  States  is  materially  injured  by 
reason  of  imports  of  the  subject 
merchandise  from  the  Russian 
Federation.  See  Silicon  Metal  from 
Russia,  67  FR  20993  (April  29,  2002) 
("ITC  Preliminary  Determination"). 

On  April  23,  2002,  the  Department 
issued  its  antidimiping  questionnaire  to 
the  Trade  Representative  of  the  Russian 
Federation  to  the  USA  with  a  letter 
requesting  that  it  forward  the 
questionnaire  to  all  manufacturers  and 
exporters  in  Russia  of  silicon  metal,  and 
stated  that  complete  questioimaire 
responses  were  required  bom 
producers/exporters  who  had  sales, 
shipments,  or  entries  of  the  subject 
merchandise  into  the  United  States 
during  the  period  of  investigation 
("POI").  We  also  sent  courtesy  copies  of 
the  antidumping  questionnaire  to  the 
following  possible  producers/exporters 
of  subject  merchandise:  SUAL  Holding, 
ZAO  Kremny,  SUAL-Kremny-Ural  Ltd 
("SKU"),  and  Pultwen  Limited 


("Pultwen  Ltd.")  as  well  as  Bratsk 
Aluminum  Smelter  ("BAS").  We 
received  Section  A  responses  bom  ZAO 
Kremny/SKU  and  Pultwen  Ltd.  as  well 
as  BAS  and  Rual  Trade  Limited  ("RTL") 
on  May  29,  2002.  On  June  11,  2002,  we 
received  comments  bom  petitioners '  on 
BAS  £uid  RTL's  Section  A  response.  On 
Jime  12,  2002,  we  received  comments 
from  petitioners  on  ZAO  Kremny/SKU 
and  Pultwen  Ltd's  Section  A  response. 
On  June  17,  2002,  we  received  Sections 
C  and  D  responses  from  ZAO  Kremny/ 
SKU  and  Pultwen  Ltd.  and  from  BAS 
and  RTL. 

On  June  18,  2002,  we  issued 
supplemental  Section  A  questionnaires 
to  ZAO  Kremny/  SKU  and  Pultwen  Ltd. 
and  to  BAS  and  RTL.  On  June  21,  2002, 
and  June  27,  2002,  we  received 
comments  from  petitioners  on  BAS  and 
RTL's  Sections  C  and  D  responses  and 
ZAO  Kremny/SKU  and  Pultwen  Ltd's 
Sections  C  and  D  responses, 
respectively.  On  Jime  28,  2002,  we 
issued  supplemental  Sections  C  and  D 
questionnaires  to  ZAO  Kremny/SKU 
and  Pultwen  Ltd.  and  to  BAS  and  RTL. 
On  July  3,  2002,  we  received 
supplemental  Section  A  responses  from  . 
ZAO  Kremny/SKU  and  Pultwen  Ltd. 
and  from  BAS  and  RTL.  On  July  3,  2002, 
we  issued  a  second  supplemental 
Sections  A  and  C  questionnaire  to  ZAO 
Kremny/SKU  and  Piiltwen  Ltd., 
including  a  request  that  they  report  their 
sales  through  a  U.S.  trading  company. 
On  Jidy  15,  2002,  we  received 
comments  from  petitioners  on  BAS  and 
RTL's  supplemental  Section  A  response. 
On  July  16,  2002,  we  issued  a  second 
supplemental  Section  A  questioimaire 
to  BAS  and  RTL.  On  July  19,  2002,  we 
received  supplemental  Sections  C  and  D 
responses  from  BAS  and  RTL  and  from 
ZAO  Kremny/SKU  and  Pultwen  Ltd. 
Also,  on  July  19,  2002,  we  received 
second  supplemental  Sections  A  and  C 
responses  from  ZAO  Kremny/SKU  and 
Pultwen  Ltd.  On  July  26,  2002,  we 
received  a  section  A  questionnaire 
response  from  a  U.S.  trading  company 
that  piux:hased  Russian  silicon  metal 
from  Pultwen  Ltd.  diuing  the  POI. 

On  July  26,  2002,  we  received 
comments  from  petitioners  on  ZAO 
Kremny/SKU  and  Pultwen  Ltd's 
responses  for  Sections  C  and  D  and 
supplemental  Sections  A  and  C.  On  July 
29,  2002,  ZAO  Kremny/SKU  and 
Pultwen  Ltd.  submitted  a  revised  U.S. 


■  Globe  Metallurgical  Inc.,  Simcala  Inc.,  the 
International  Union  of  Electronic,  Electrical, 
Salaried,  Machine  and  Furniture  Workers,  I.U.E.- 
C.W.A.,  AFL-aO.  C.L.C.,  Local  693.  The  Paper, 
Allied-Industrial,  Chemical  and  Energy  Workers 
International  Union,  Local  5-89,  and  the  United 
Steel  Workers  of  America.  AFL-QO,  Local  9436, 
hereinafter  referred  to  as  "petitioners." 


sales  listing.  On  July  29,  2002,  we 
received  comments  from  petitioners  on 
BAS  and  RTL's  joint  supplemental 
Sections  C  and  D  responses.  On  July  30, 
2002,  we  issued  a  fourth  supplemental 
questionnaire  to  ZAO  Kremny/SKU  and 
Pultwen  Ltd,  again  requesting  that  they 
report  sales  through  the  U.S.  trading 
company.  On  July  31,  2002,  we  received 
the  second  supplemental  Section  A 
response  from  BAS  and  RTL.  On  August 
13,  2002,  we  received  ZAO  Kremny/ 
SKU  and  Pultwen  Ltd's  second 
supplemental  Sections  C  and  D 
response  and  on  August  20,  2002,  we 
received  the  second  supplemental 
Sections  C  and  D  responses  bom.  BAS 
and  RTL.  On  August  20,  2002,  we 
issued  a  fifth  supplemental 
questioimaire  to  ZAO  Kremny/SKU  and 
Pultwen  Ltd.,  again  requesting  the  U.S. 
trading  company's  sales  information, 
and  received  their  response  on  August 
27,  2002.  On  August  22,  2002, 
petitioners  submitted  comments 
concerning  the  relationship  between 
ZAO  Kremny/SKU,  Pultwen  Ltd.  and  a 
U.S.  trading  company.  On  August  27, 
2002,  the  Department  determined  that 
Pultwen  Ltd.  and  a  U.S.  trading 
company  were  affiliated  through  a 
principal/agent  relationship.  See 
Memorandum  For  Joseph  A.  Spetrini, 
Deputy  Assistant  Secretary  for  Import 
Administration,  Group  IE:  Antidumping 
Investigation  of  Silicon  Metal  from 
Russia;  Affiliation  Memorandum  of 
Pultwen  Limited  and  U.S.  Trading 
Company,  dated  August  27,  2002 
["Affiliation  Memo  for  Pultwen  and  U.S. 
Trading  Company").  On  August  28, 
2002,  we  again  requested  that  ZAO 
Kremny/SKU  and  Pultwen  Ltd.  provide 
their  affiliated  U.S.  trading  company's 
sales  and  received  their  response  on 
September  4,  2002.  Also,  on  August  28. 
2002,  we  issued  a  third  supplemental 
questionnaire  to  BAS  and  RTL  and 
received  thefr  response  on  September  4, 
2002.  On  August  29,  2002,  petitioners 
submitted  comments  concerning  the 
application  of  adverse  facts  available  for 
ZAO  Kremny/SKU,  Pultwen,  and  the 
affiliated  U.S.  trading  company. 

On  August  2,  2002,  the  Department 
determined  the  investigation  was 
extraordinarily  complicated  and 
postponed  the  preliminary 
determination  by  30  days,  until 
September  13,  2002.  See  Notice  of 
Postponement  of  Preliminary 
Determination  of  Antidumping  Duty 
Investigation:  Silicon  Metal  from  the 
Russian  Federation,  67  FR  51834 
(Augiist  9,  2002). 
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Postponement  of  Final  Determination 
and  Extension  of  Provisional  Measures 

Pursuant  to  section  735(a)(2]  of  the 
Act,  on  September  6,  2002,  ZAO 

Krenmy/SKU  and  Pultwen  Ltd. 
requested  that,  in  the  event  of  an 
affirmative  preliminary  determination 
in  this  investigation,  the  Department 
postpone  its  final  determination  until 
not  later  than  135  days  after  the  date  of 
the  publication  of  the  preliminary 
determination  in  the  Federal  Re^toter 
and  extend  the  provisional  measures  to 
not  more  than  six  months.  On 
September  10,  2002,  BAS  and  RTL  also 
requested  that  the  Department  fully 
postpone  its  final  determination,  in 
accordance  with  section  735(a)(2)  of  the 
Act,  and  agreed  to  the  extension  of 
provisional  measures  to  not  more  than 
six  months.  In  accordance  with  19  CFR 
351.210(b)(2)(ii)  and  (e),  because  (1)  our 
preliminary  determination  is 
affirmative,  (2)  ZAO  Kremny/SKU  and 
Pultwen  Ltd.  and  BAS  and  RTL  accoimt 
for  a  significant  proportion  of  exports  of 
the  subject  merchandise,  and  (3)  no 
compelling  reasons  for  denial  exist,  we 
are  granting  the  respondents'  request 
and  are  postponing  the  final 
determination  until  no  later  than  135 
days  after  the  publication  of  this  notice 
in  the  Federal  Register.  Suspension  of 
liquidation  will  be  extended 
accordingly. 

Period  of  Investigation 

The  POI  is  July  1,  2001,  through 
December  1,  2001.  This  period 
corresponds  to  the  two  most  recent 
fiscal  quarters  prior  to  the  month  of  the 
filing  of  the  petition  (March  7,  2001). 
See  19  CFR  351.204(b)(1). 

Scope  of  Investigation 

For  purposes  of  this  investigation,  the 
product  covered  is  silicon  metal,  which 
generally  contains  at  least  96.00  percent 
but  less  than  99.99  percent  silicon  by 
weight.  The  merchandise  covered  by 
this  investigation  also  includes  silicon 
metal  from  Russia  containing  between 
89.00  and  96.00  percent  silicon  by 
weight,  but  containing  more  aluminum 
than  the  silicon  metal  which  contains  at 
least  96.00  percent  but  less  than  99.99 
percent  silicon  by  weight.  Silicon  metal 
currently  is  classifiable  under 
subheacfings  2804.69.10  and  2804.69.50 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States  ("HTSUS").  This 
investigation  covers  all  silicon  metal 
meeting  the  above  specification, 
regardless  of  tariff  classffication. 

Critical  Circumstances 

According  to  section  733(e)(1)  of  the 
Act,  if  critical  circimistances  are  alleged 
imder  section  733(e)  of  the  Act,  the 


Department  must  examine  whether 
there  is  a  reasonable  basis  to  believe  or 
suspect  that:  (A)(i)  There  is  a  history  of 
diunping  and  material  injury  by  reason 
of  dumped  imports  in  the  United  States 
or  elsewhere  of  the  subject  merchandise, 
or  (ii)  the  person  by  whom,  or  for  whose 
accoimt,  the  merchandise  was  imported 
knew  or  should  have  known  that  the 
exporter  was  selling  the  subject 
merchandise  at  less  than  its  fair  value 
and  there  was  likely  to  be  material 
injury  by  reason  of  such  sales,  and  (B) 
there  have  been  massive  imports  of  the 
subject  merchandise  over  a  relatively 
short  period.  Section  351.206(h)(1)  of 
the  Department's  regulations  provides 
that,  in  determining  whether  imports  of 
the  subject  merchandise  have  been 
"massive,"  the  Department  normally 
will  examine:  (i)  llie  volume  and  value 
of  the  imports;  (ii)  seasonal  trends;  and 
(iii)  the  share  of  domestic  consumption 
accoimted  for  by  the  imports.  In 
addition,  section  351.206(h)(2)  of  the 
Department's  regulations  provides  that 
an  increase  in  imports  during  the 
"relatively  short  period"  described  in 
section  351.206(1)  of  over  15  percent 
may  be  consida«d  "massive."  Section 
351.206(1)  of  the  Department's 
regulatioiis  defines  "relatively  short 
period"  normally  as  the  period 
beginning  on  the  date  the  proceeding 
begins  [i.e.,  the  date  the  petition  is  filed) 
and  ending  at  least  three  months  later. 

On  July  31,  2002,  petitioners 
submitted  an  allegation  of  critical 
circumstances  with  respect  to  imports  of 
silicon  metal  bom  Russia.  On  August  2, 
2002,  the  Department  requested 
shipment  information  bom  ZAO 
Kremny/SKU,  and  Pultwen  Ltd.^  and 
BAS  and  RTL.^  On  August  12.  2002. 
ZAO  Krenmy/SKU  and  Pultwen  Ltd. 
and  BAS  and  RTL  each  submitted 
shipment  information  and  commented 
on  the  allegation  that  critical 
circumstances  exist  with  respect  to 
imports  of  silicon  metal  from  Russia.  On 
August  29.  2002,  petitioners  submitted 
additional  comments  on  the  critical 
circumstances  determination.  On 
September  10.  2002,  BAS  and  RTL 
submitted  additional  shipment 
Information  for  August  2002,  and 
commented  on  petitioners'  August  29. 
2002.  comments.  However,  because  of 
the  lateness  of  the  September  10.  2002. 


2  The  Department  has  determined  that  ZAO 
Kremny  and  SKU,  which  are  parts  of  SUAL-Holding 
Group,  are  affiliated  with  Pultwen  Ltd.  See 
Memorandum  to  Joseph  A.  Spetrini.  Deputy 
Assistant  Secretary  for  Import  Administration: 
Antidumping  Investigation  of  Silicon  Metal  from 
Russia:  Affiliation  Memorandum  of  Pultwen 
Limited  and  ZAO  Kremny  and  SUAL-Kremny-Ural 
("Affiliation  Memo"),  dated  September  11,  2002. 

^  RTL  is  the  exporter  of  BAS's  subject 
merchandise. 


submission,  we  are  not  able  to  analyze 
the  data  for  the  preliminary 
determination  and  will  consider  it  for 
the  final. 

In  their  August  12,  2002.  submission. 
BAS  and  RTL  make  several  arguments 
as  to  why  the  criteria  for  a  finding  that 
critical  drcumstanoes  exist  are  not 
satisfied  in  this  case.  First,  BAS  and 
RTL  argue  that  the  margin  alleged  in  the 
petition  cannot  be  considered  a  reliable 
source  of  information  from  which  to 
Impute  knowledge  of  dumping  to 
Importers  of  silicon  metal  from  Russia. 
BAS  and  RTL  note  that  it  is  the 
Department's  normal  practice  to  rely  on 
its  own  estimated  dumping  margins  in 
determining  whether  to  impute 
knowledge  of  dumping  in  me  absence  of 
a  history  of  dumping  and  material 
injury  with  respect  to  silicon  metal  from 
Russia  in  the  United  States  and  other 
countries.  BAS  and  RTL  assert  that  the 
petition  was  filed  over  five  months  ago 
(on  Mardi  7,  2002),  and  that  the 
initiation  margin  is  based  on 
aberrational  surrogate  values  bom 
Egypt,  including  the  value  for  quartzite. 
BAS  and  RTL  submit  that  respondents 
have  provided  information 
demonstrating  that  Egypt  is  not  an 
appropriate  surrogate  country  for 
Russia. 

BAS  and  RTL  also  argue  in  their 
August  12,  2002,  submission  that  since 
the  filing  of  the  petition  imports  of 
silicon  metal  from  Russia  have  not  been 
massive  considering  high  market 
volatility  and  seasonality.  Citing  the 
Antidumping  Manual,  Chapter  10,  page 
4.  and  SulfanUic  Acid  from  the  People's 
Republic  of  China,  57  FR  29705,  29708 
(July  6, 1992),  BAS  and  RTL  claim  that 
the  Department's  practice  indicates  that 
a  six-month  period  from  March  2002  to 
August  2002  should  be  examined  in 
comparison  to  the  prior  six  month 
period,  rather  than  the  three-month 
period  proposed  by  petitioners.  BAS 
and  RTL  provide  a  graph  showing  the 
average  change  in  the  level  of  silicon 
metal  Imports  from  month  to  month  for 
the  period  1998  to  2001,  which  they 
assert  shows  that  the  average  percent 
change  in  the  level  of  silicon  metal 
Imports  from  month  to  month  was  plus 
or  minus  forty-one  percent.  BAS  and 
RTL  conclude  that  based  on  these 
"dramatic"  changes  in  silicon  metal 
Import  levels,  an  unrepresentative 
comparison  may  result  if  the  base 
period  and  comparison  period  chosen 
are  too  short.  They  claim  that  to  avoid 
these  distortions,  the  Department 
should  examine  the  full  period  from  the 
petition  to  the  preliminary 
determination  in  comparison  to  an 
equal  period  prior  to  the  petition. 
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BAS  and  RTL  also  contend  in  their 
August  12,  2002,  submission  that  the 
Department  should  consider  that 
imports  of  silicon  metal  from  Russia 
have  maintained  a  stable  proportion  of 
total  silicon  metal  imports.  Moreover, 
citing  shipment  data  provided  by  BAS 
and  RTL,  they  contend  that  frozen 
conditions  at  the  port  of  St.  Petersburg 
may  cause  a  drop  in  import  levels  from 
Russia  during  January.  February,  and 
March,  and  then  cause  apparent  surges 
in  Russian  imports  in  the  early  spring. 

Respondents  ZAO  Kremny/SKU  and 
Pultwen  Ltd.  maintain  that  based  on  a 
five-month  comparison  period,  the 
monthly  shipment  data  they  provided 
shows  that  there  has  been  no  post- 
petition  surge  in  the  quantity  of  silicon 
metal  shipped  to  the  United  States  after 
the  filing  of  the  petition. 

In  their  August  29,  2002,  submission, 
petitioners  allege  that  BAS  and  RTL  and 
ZAO  Kremny/SKU  and  Pultwen 
improperly  reported  their  shipment 
data,  and  suggest  that  the  Department 
should  rely  on  the  official  import  data 
in  examining  critical  circimistances. 
Citing  Notice  of  Preliminary 
Determination  of  Critical 
Circumstances:  Silicomanganese  From 
India,  66  FR  53207,  53208  ("October  19, 
2001")  ["Silicomanganese  from  India"); 
Notice  of  Preliminary  Affirmative 
Countervailing  Duty  Determination, 
Preliminary  Affirmative  Critical 
Circumstances  Determination  and 
Alignment  of  Final  Countervailing  Duty 
Determination  with  Final  Antidumping 
Duty  Determination  Certain  Softwood 
Lumber  Products  from  Canada,  66  FR 
43186.  43190  (August  17,  2001);  and 
Notice  of  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value  and 
Postponement  of  Final  Determination: 
Steel  Concrete  Reinforcing  Bars  from 
Latvia,  66  FR  8323,  8525  (January  30, 
2001)  ("Rebarsfrom  Latvia"), 
petitioners  maintain  that  the 
Department  has  used  a  three-month  pro- 
filing and  post-filing  period  in 
numerous  instances,  and  there  is  no 
reason  to  deviate  from  this  practice  in 
this  investigation.  They  argue  that  BAS 
and  RTL  have  not  provided  evidence  to 
demonstrate  that  their  seasonality 
argument  is  valid. 

In  determining  whether  the  statutory 
criteria  have  been  satisfied,  we 
examined:  (1)  The  evidence  presented 
in  petitioners'  July  31,  2002,  allegation 
of  critical  circumstances;  (2)  new 
evidence  obtained  since  the  initiation  of 
the  LTFV  investigation  [i.e.,  additional 
import  statistics  released  by  the  Census 
Bureau  and  company-specific  shipment 
information);  and  (3)  the  ITC 
preliminary  injury  determination. 


Because  we  are  not  aware  of  and  there 
is  no  record  evidence  of  any 
antidumping  order  in  any  country  on 
silicon  metal  from  Russia,  we  find  that 
there  is  no  reasonable  basis  to  believe  or 
suspect  that  there  is  a  history  of 
dumping  and  material  injury  by  reason 
of  dumped  imports  in  the  United  States 
or  elsewhere  of  the  subject  merchandise. 
Therefore,  we  must  look  to  whether 
there  was  importer  knowledge  under 
section  733(e)(l)(A)(ii).  In  determining 
whether  there  is  a  reasonable  basis  to 
believe  or  suspect  that  an  importer  . 
knew  or  should  have  known  that  the 
exporter  was  selling  silicon  metal  at  less 
than  fair  value,  the  Department 
normally  considers  margins  of  25 
percent  or  more  for  export  price  ("EP") 
sales  and  15  percent  or  more  for 
constructed  export  price  ("CEP")  sales 
sufficient  to  impute  knowledge  of 
dumping.  See  Certain  Cut-to-Length 
Carbon  Steel  Plate  From  the  People's 
Republic  of  China,  62  FR  31972.  31978 
(June  11, 1997).  As  noted  by  BAS  and 
RTL,  the  Department  generally  bases  its 
decision,  with  respect  to  knowledge,  on 
the  margins  calculated  in  the 
preliminary  determination.  As  indicated 
above,  all  sales  by  BAS  and  RTL  are 
properly  classified  as  EP  sales.  All  sales 
from  ZAO  Krenmy,  SKU,  and  Pultwen 
Ltd.  through  the  U.S.  trading  company 
are  properly  classified  as  CEP  sales,  all 
other  sales  from  ZAO  Kremny,  SKU, 
and  Pultwen  Ltd.  are  properly  classified 
as  EP  sales.  The  margins  for  BAS  and 
RTL  and  ZAO  Kremny,  SKU.  and 
Pultwen  are  in  excess  of  25  percent. 
Therefore,  we  impute  knowledge  of 
dumping  in  regard  to  exports  by  these 
companies. 

Moreover,  in  determining  whether 
there  is  a  reasonable  basis  to  believe  or 
suspect  that  an  importer  knew  or  should 
have  known  that  there  was  likely  to  be 
material  injury  by  reason  of  dumped 
imports,  the  Department  may  look  to  the 
preliminary  injury  determination  of  the 
ITC.  If  the  ITC  finds  a  reasonable 
indication  of  present  material  injury  to 
the  relevant  U.S.  industry,  the 
Department  normally  determines  that  a 
reasonable  basis  exists  to  impute 
importer  knowledge  that  there  was 
likely  to  be  material  injury  by  reason  of 
dumped  imports.  Id.  llie  ITC  has  found 
that  a  reasonable  indication  of  present 
material  injury  exists  in  regard  to 
Russia.  See  ITC  Preliminary 
Determination.  As  a  result,  the 
Department  has  determined  that  there  is 
a  reasonable  basis  to  believe  or  suspect 
that  importers  knew  or  should  have 
known  that  there  was  likely  to  be 
material  injury  by  reason  of  dimiped 
imports  in  this  case. 


In  determining  whether  there  are 
"massive  imports"  over  a  "relatively 
short  period,"  the  Department 
ordinarily  bases  its  analysis  on  import 
data  for  at  least  the  three  months 
preceding  (the  base  period)  and 
following  (the  comparison  period)  the 
filing  of  the  petition.  See  19  CFR 
351.206(1).  Imports  normally  will  be 
considered  massive  when  imports 
during  the  comparison  period  have 
increased  by  15  percent  or  more 
compared  to  imports  during  the  base 
period.  See  19  CFR  351.206(h).  We  agree 
with  respondents  that  it  is  our  normal 
practice  to  include  in  our  analysis  data 
concerning  the  respondents'  imports  of 
subject  merchandise  up  to  the  date  of 
the  preliminary  determination,  where 
such  data  are  available.  See,  e.g..  Notice 
of  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Softwood 
Lumber  Products  from  Canada,  67  FR 
15539, 15540  (April  2,  2002)  ["Lumber 
from  Canada  y,  Aramid  Fiber  ofPoly- 
Phenylene  Terephthalamide  From  the 
Netherlands,  59  FR  23684,  23687  (May 
6. 1994)  and  Final  Determination  of 
Sales  at  Less  Than  Fair  Value;  Stainless 
Steel  Sheet  and  Strip  in  Coils  From 
Germany,  64  FR  30710,  30729  (June  8. 
1999).  Of  the  cases  cited  by  petitioners, 
we  note  that  in  Silicomananese  from 
India,  we  used  alLthe  company-specific 
shipment  information  available  at  the 
time  of  the  preliminary  determination, 
which  resulted  in  a  five-month 
comparison  period,  and  in  Rebarsfrom 
Latvia,  it  is  unclear  what  time  period 
was  used  by  the  Department,  although 
in  the  other  rebar  investigations  we  used 
an  eight-month  comparison  period, 
which  incorporated  all  of  the 
information  available  at  the  time  of  the 
preliminary  determination  (see 
Preliminary  Determinations  of  Critical 
Circumstances:  Steel  Concrete 
Reinforcing  Bars  From  Ukraine  and 
Moldova,  65  FR  70696  (November  27, 
2000)).  Although  we  used  a  three-month 
comparison  period  in  the  preliminary 
determination  in  the  coimtervailing 
duty  investigation  of  Imnber  bom 
Canada,  in  the  final  determination  the 
Department  did  not  address  whether  it 
should  use  additional  data  because  the 
first  prong  of  the  test  was  not  met.  In  the 
antidumping  investigation  of  liunber 
from  Canada,  we  used  a  six-month 
period.  See  Lumber  from  Canada. 
Because  we  agree  with  BAS  and  RTL 
that  a  longer  period  is  appropriate,  we 
have  not  considered  the  other 
argxmients  presented  by  BAS  and  RTL 
against  a  finding  of  "massive  imports" 
[e.g.,  volatility  in  silicon  metal  imports 
and  seasonality)  and  petitioners' 
counter-arguments. 
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In  this  instance,  both  respondents 
have  submitted  shipment  data  through 
July  2002.  BAS  and  RTL  reported  its 
shipments  data  based  on  the  "bill  of 
lading"  month,  and  ZAO  Kremny/SKU 
and  Pultwen  Ltd.  reported  shipments 
data  using  two  different  methodologies: 
The  first  data  based  on  the  date  of 
invoice  to  the  U.S.  customer  for  all  sales 
and  the  second  based  on  different 
shipment  methodologies  for  the  two 
plants.  In  thefr  original  Section  C 
Response.  BAS  and  RTL  explained  that 
the  date  of  shipment  reported  in  the 
U.S.  sales  listing  was  the  date  on  which 
the  merchandise  was  loaded  onto  the 
ocean  vessel  at  the  port.  See  June  17. 
2002,  submission  at  5.  In  describing  its 
sales  process,  BAS  and  RTL  noted  that 
alter  production  BAS  informs  RTL  of 
the  amount  of  silicon  metal  produced 
and  available  for  sale  and  then  loads  the 
silicon  metal  onto  railcars  for  shipment 
to  a  bonded  warehouse  in  St. 
Petersburg,  where  it  is  stored  for  a 
certain  length  of  time  until  shipment. 
'  See  May  29.  2002,  submission  at  15  and 
18.  Because  BAS  and  RTL  invoice  their 
sales  of  silicon  metal  to  the  United 
States  while  the  material  is  stored  at  a 
bonded  warehouse,  we  disagree  with 
petitioners  that  the  date  of  shipment 
from  BAS's  plant  would  be  the 
appropriate  date  on  which  to  base 
shipment  data  for  purposes  of  our 
critical  circumstances  analysis. 
Moreover,  based  on  an  analysis  of  BAS 
and  RTL's  questionnaire  responses,  we 
find  that  the  bill  of  lading  date  is  an 
appropriate  proxy  for  the  date  of 
shipment  of  the  silicon  metal  from  the 
bonded  warehouse.  See  June  17,  2002. 
submission  at  9.  Therefore,  for  BAS  and 
RTL  we  determine  that  it  is  appropriate 
to  rely  on  the  shipment  date  provided. 
With  respect  to  ZAO  Krenmy/SKU  and 
Pultwen  Ltd.,  petitioners  specifically 
challenge  the  methodology  used  to 
report  SKU's  shipments.  ZAO  Kremny/ 
SKU  and  Pultwen  defined  date  of 
shipment  for  ZAO  Kremny  as  the  date 
of  shipment  from  the  plant,  and  defined 
date  of  shipment  for  SKU  as  the  date  of 
shipment  from  the  port.  See  July  2. 
2002.  submission  at  18.  ZAO  Kremny/ 
SKU  .and  Pultwen  Ltd.  explained  that 
the  date  of  shipment  was  defined 
differently  because  of  differences  in  the 
sales  process.  See  August  13.  2002. 
submission  at  2.  Based  on  the 
information  provided  by  ZAO  Kremny/ 
SKU  and  Pultwen,  we  determine  that 
given  the  different  sales  processes  for 
sales  produced  by  the  ZAO  Kremny 
plant  and  the  SKU  plant,  ZAO  Kremny/ 
SKU  and  Pultwen  Ltd.  have  properly 
defined  date  of  shipment  for  both  SKU 
and  ZAO  Kremny.  See  July  2,  2002. 


submission  at  Exhibit  A-9. 
Consequently,  for  purposes  of  our 
critical  circumstances  analysis,  we  have 
relied  on  the  shipment  data  prepared  by 
ZAO  Kremny/SKU  and  Pultwen  Ltd. 
based  on  their  defined  date  of  shipment 
for  each  plant. 

Accordingly,  for  both  respondents  we 
have  based  our  analysis  on  shipment 
data  for  the  five  months  preceding  (the 
base  period)  and  following  (the 
comparison  period)  the  filing  of  the 
petition.  Pursuant  to  19  CFR  351.206(h). 
we  analyzed  respondents'  shipment 
data  and  found  that  imports  were  not 
massive  as  imports  in  the  comparison 
period  did  not  increase  by  at  least  15 
percent  over  imports  in  the  base  period. 
We  therefore  preliminarily  find  that 
critical  circimistances  do  not  exist  with 
respect  to  BAS  and  RTL  and  ZAO 
Kremny/SKU  and  Pultwen  Ltd. 

With  respect  to  exporters  subject  to 
the  "Russia-wide"  rate,  the  Department 
has  considered  the  traditional  critical 
circumstances  criteria  to  determine 
whether  critical  circumstances  exist. 
First,  the  dumping  margin  for  the 
Russia-wide  entity,  123.62  percent, 
exceeds  the  25  percent  threshold 
necessary  to  impute  knowledge  of 
dumpiag.  Second,  based  on  the  ITC's 
preliminary  material  injury 
determination,  we  also  find  that 
importers  knew  or  should  have  known 
that  there  would  be  material  injury  irom 
sales  of  the  dumped  merchandise  by 
respondents  other  than  BAS  and  RTL 
and  ZAO  Kremny/SKU  and  Pultwen. 
With  respect  to  massive  imports  for  the 
Russia-wide  entity,  U.S.  Customs  data 
do  not  permit  the  Department  to  analyze 
imports  from  the  Russia-wide  entity  of 
the  product  at  issue,  because  it  is  not 
possible  to  link  (and  therefore  subtract 
out)  individual  exporter's  reported 
shipment  data  with  U.S.  Customs 
import  data  [e.g.,  due  to  time 
differentials  between  export  frtim  Russia 
and  import  into  the  United  States,  the 
involvement  of  resellers,  and  split 
shipments).  Because  the  U.S.  Customs 
data  include  imports  from  companies 
who  have  cooperated  in  this 
investigation,  we  are  therefore  unable  to 
analyze  whether  there  have  been 
massive  imports  from  the  single  Russia- 
wide  entity  using  information  specific 
to  the  Russia-wide  entity.  In  addition, 
we  found  no  other  independent  sources 
of  information  covering  all  exports  from 
the  Russia-wide  entity.  Because  we  have 
no  independent  means  by  which  to 
determine  import  levels  for  the  Russia- 
wide  entity,  we  have  determined,  as 
adverse  facts  available,  that  because  this 
entity  did  not  provide  an  adequate 
response  to  our  questionnaire,  there 
were  massive  imports  of  subject 


merchandise.  This  is  consistent  with 
past  Department  practice.  See  e.g.. 
Notice  of  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Automotive  Replacement  Glass 
Windshields  From  the  People's  Republic 
of  China,  67  FR  48233,  48239 
(September  19,  2001);  and  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value;  Certain  Preserved 
Mushtooms  from  the  People's  Republic 
of  China,  63  FR  72255,  72263 
(December  31, 1998).  We  further  note 
that  in  the  instant  case,  aggregate 
imports  of  silicon  metal  from  Russia 
during  the  comparison  period  increased 
by  19  percent.  Therefore,  because  all  of 
the  necessary  criteria  have  been  met,  in 
accordance  with  section  733(e)(1)  of  the 
Act,  the  Department  preliminarily  finds 
that  critical  circumstances  do  exist  with 
respect  to  the  Russia-wide  entity. 

Non«Market  Economy  Country  Status 

On  Jime  6,  2002,  the  Department 
revoked  Russia's  status  as  a  non-market 
^onomy  ("NME"),  effective  April  1. 
2002.  See  Memorandum  from  Albert- 
Hsu,  Barbara  Mayer,  and  Christopher 
Smith  through  Jeffrey  May,  Director. 
Office  of  Policy,  to  Faryar  Shirzad, 
Assistant  Secretary,  Import 
Administration:  Inquiry  into  the  Status 
of  the  Russian  Federation  as  a  Non- 
MaHcet  Economy  Country  under  the  U.S. 
Antidumping  Law,  dated  June  6.  2002. 
On  June  20,  2002,  BAS  and  RtL 
requested  the  Department  analyze  the 
transactions  of  these  companies  for  this 
investigation  in  accordance  with  the 
antidumping  rules  applicable  to  market 
economies.  BAS  and  RTL  stated  that  the 
Department's  analysis  of  Russia's 
economy  "was  based  on  a  review  of 
historic  data  that  applies  to  the 
investigation  period  in  this  case,  July  1 
through  December  31."  See  Letter  from 
BAS  and  RTL,  dated  June  20,  2002. 
Because  the  period  of  investigation  pre- 
dates the  effective  date  of  the 
Department's  determination,  we  are 
continuing  to  utilize  our  methodology 
in  this  investigation.  Should  an 
antidumping  order  be  issued  in  this 
case,  the  NME  antidumping  duty  rates 
will  remain  in  effect  until  they  are 
changed  as  a  result  of  a  review, 
pursuant  to  section  751  of  the  Act,  of  a 
sufficient  period  of  time  after  April  1, 
2002. 

Separate  Rates 

It  is  the  Department's  policy  to  assign 
all  exporters  of  subject  merchandise  in 
an  NME  country  a  single  rate,  unless  an 
exporter  can  demonstrate  that  it  is 
sufficiently  independent  so  as  to  be 
entitled  to  a  separate  rate.  BAS  and  RTL 
(the  exporter  of  BAS's  subject 
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merchandise)  and  ZAO  Kremny/SKU 
have  submitted  separate  rates 
information  in  their  section  A 
responses,  have  stated  that  there  is  no 
element  of  government  control,  and 
have  requested  a  separate,  company- 
specific  rate. 

The  Department's  separate  rates  test  is 
imconcemed,  in  general,  with 
macroeconomic/  border-type  controls 
(e.g.,  export  licenses,  quotas,  and 
minimvtm  export  prices),  particularly  if 
these  controls  are  imposed  to  prevent 
dumping.  The  test  focuses,  rather,  on 
controls  over  the  investment,  pricing, 
and  output  decision-making  process  at 
the  individual  firm  level.  See  Certain 
Cut-to-Length  Carbon  Steel  Plate  from 
Ukraine:  Final  Determination  of  Sales  at 
Less  than  Fair  Value,  62  FR  61754, 
61757  (November  19,  1997);  Tapered 
Roller  Bearings  and  Parts  Thereof, 
Finished  and  Unfinished,  from  the 
People's  Republic  of  China:  Final 
Results  of  Antidumping  Duty 
Administrative  Review,  62  FR  61276, 
61279  (November  17, 1997);  and  Honey . 
from  the  People's  Republic  of  China: 
Preliminary  Determination  of  Sales  at 
Less  than  Fair  Value.  60  FR  14725, 
14726  (March  20, 1995).  To  establish 
whether  a  firm  is  sufficiently 
independent  from  government  control 
to  be  entitled  to  a  separate  rate,  the 
Department  analyzes  each  exporting 
entity  under  a  test  arising  out  of  the 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Sparklers  From  the 
People's  Republic  of  China,  56  FR  20588 
(May  6, 1991)  ("Sparklers"),  as  modified 
by  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Silicon  Carbide  From 
the  People's  Republic  of  China,  59  FR 
22585  (May  2,  1994)  ("Silicon 
Carbide").  Under  the  separate  rates 
criteria,  the  Department  assigns  separate 
rates  in  NME  cases  only  if  the  NME 
.respondents  can  demonstrate  the 
absence  of  both  dejure  and  de  facto 
governmental  control  over  export 
activities.  See  Silicon  Carbide  and  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Furfuryl  Alcohol  From  the 
People's  Republic  of  China,  60  FR  22545 
(May  8, 1998). 

1.  Absence  ofDe  Jure  Control 

The  Department  considers  the 
following  de  jure  criteria  in  determining 
whether  an  individual  company  may  be 
granted  a  separate  rate:  (1)  An  absence 
of  restrictive  stipulations  associated 
with  an  individual  exporter's  business 
and  export  licenses;  (2)  any  legislative 
enactments  decentralizing  control  of 
companies;  and  (3)  any  other  formal 
measures  by  the  government 
decentralizing  control  of  companies.  See 
Sparklers,  56  FR  at  20508.  Respondents 


have  placed  on  the  record  a  number  of 
documents  to  demonstrate  absence  of  de 
jure  control,  including:  (1)  The  Federal 
Law  on  Joint  Stock  Companies 
(November  24, 1995);  (2)  the  Russian 
Federation  Federal  Act  on.  State 
Regulation  of  Foreign  Trade  Activity 
(July  7, 1995)  (amended  as  Federal  Law 
No.  32-FZ  (February  10. 1999));  (3)  the 
President  of  the  Riissian  Federation's 
Decree  No.  721  (July  1, 1992);  and  (4) 
the  Russian  Federation  Civil  Code 
(October  21, 1994)  at  Articles  49  and  50. 
hi  prior  cases,  the  Department  has 
analyzed  these  laws  and  found  that  they 
establish  an  absence  of  de  jure  control. 
See,  e.g..  Notice  of  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Cold-Rolled  Flat-Rolled 
Carbon-Quality  Steel  Products  From  the 
Russian  Federation.  64  FR  61261,  61268 
(November  10, 1999);  see  also  Notice  of 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Solid  Fertilizer 
Grade  Ammonium  Nitrate  From  the 
Russian  Federation,  65  FR  1139, 1142 
(January  7,  2000).'*  We  have  no  new 
information  in  this  proceeding  which 
would  cause  us  to  reconsider  this 
determination.  According  to  BAS  and 
RTL  and  ZAO  Kremny/SKU.  silicon 
metal  exports  are  not  affected  by  export 
licensing  provisions  or  export  quotas. 
Based  on  the  assertions  of  BAS  and  RTL 
and  ZAO  Kremny/SKU.  we 
preliminarily  determine  that  there  is  an 
absence  of  de  jure  government  control 
over  the  pricing  and  marketing 
decisions  of  BAS  and  RTL  and  ZAO 
Kremny/SKU  with  respect  to  these 
companies'  silicon  metal  export  sales. 

2.  Absence  ofDe  Facto  Control 

The  Department  tjrpically  considers 
four  factors  in  evaluating  whether  each 
respondent  is  subject  to  de  facto 
governmental  control  of  its  export 
functions:  (1)  Whether  the  export  prices 
are  set  by.  or  subject  to.  the  approval  of 
a  governmental  authority;  (2)  whether 
the  respondent  ha&  authority  to 
negotiate  and  sign  contracts,  and  other 
agreements;  (3)  whether  the  respondent 
has  autonomy  firom  the  government  in 
making  decisions  regarding  the 
selection  of  its  management;  and  (4) 
whether  the  respondent  retains  the 
proceeds  of  its  export  sales  and  makes 


''  The  Department's  findings  in  the  preliminary 
determinations  of  these  proceedings  were 
unchanged  in  the  final  determinations.  See  Notice 
of  Final  Detennination  of  Sales  at  Less  Than  Fair 
Value:  Certain  Cold-Rolled  Flat-Rolled  Carbon- 
Quality  Steel  Products  From  the  Russian 
Federation.  65  FR  5510,  5518  (February  4,  2000) 
("flussj'an  Cold-Rolled  Final  Determination")  and 
Notice  of  Final  Determination  of  Sales  at  Less  Than 
Fair  Value:  Solid  Fertilizer  Grade  Ammonium 
Nitrate  From  the  Russian  Federation.  65  FR  42669, 
42671  (July  11,2000). 


independent  decisions  regarding 
disposition  of  profits  or  financing  of 
losses.  BAS  and  RTL  and  ZAO  Kremny/ 
SKU  have  each  asserted  the  following: 
Each  company 

(1)  establishes  its  own  export  prices; 
(2)  negotiates  contracts  without 
guidance  from  any  governmental 
entities  or  organizations;  (3)  makes  its 
own  personnel  decisions;  and  (4)  retains 
the  proceeds  of  its  export  sales  and  uses 
profits  according  to  its  business  needs 
although  in  accordance  with  the  Law  on 
Hard  Currency  Regulation  and  Control, 
they  are  obligated  to  sell  50  percent  of 
all  foreign  currency  earned. 
Additionally,  respondents' 
questionnaire  responses  indicate  that" 
company-specific  pricing  during  the 
POI  does  not  suggest  coordination 
among  exporters.  This  information 
supports  a  preliminary  finding  that 
there  is  an  absence  of  de  facto 
governmental  control  of  the  export 
functions  of  these  companies. 
Consequently,  we  preliminarily 
determine  that  BAS  and  RTL  and  ZAO 
Kremny  and  SKU  have  met  the  criteria 
for  the  application  of  separate  rates. 

Russia- Wide  Rate 

In  NME  cases,  it  is  the  Department's 
policy  to  assume  that  aU  exporters 
located  in  the  NME  comprise  a  single 
exporter  under  common  control,  the 
"NME  entity."  This  presumption  can  be 
rebutted.  The  Department  assigns  a 
single  NME  rate  to  the  NME  entity 
unless  an  exporter  can  demonstrate 
eligibility  for  a  separate  rate.  All 
exporters  were  given  the  opportunity  to 
respond  to  the  Department's 
questionnaire.  As  explained  above,  we 
received  timely  Section  A  responses 
from  ZAO  Kremny/SKU  and  Pultwen 
Ltd.,  and  BAS  and  RTL.  Our  review  of 
U.S.  import  statistics,  however,  reveals 
that  these  companies  did  not  accoimt 
for  all  imports  of  subject  merchandise 
into  the  United  States  bom  Russia.  We 
received  no  responses  from  other 
exporters.  Accordingly,  we  are  appl)ring 
a  single  antidumping  rate — ^the  Russia- 
wide  rate — to  all  exporters  in  Russia 
based  on  our  presumption  that  those 
respondents  who  foiled  to  respond  to 
the  initial  questionnaire  constitute  a 
single  enterprise  under  common  control 
by  the  Russian  government.  See,  e.g.. 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Bicycles  from  the 
People's  Republic  of  China,  61  FR  19026 
(April  30. 1996)  {"Bicycles").  The 
Russia-wide  rate  applies  to  all  entries  of 
subject  merchandise  except  for  entries 
from^ZAO  Kremny/SKU  and  BAS. 
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Use  of  Facts  Otherwise  Available 

Section  776(a)(2)  of  the  Act  provides 
that,  if  an  interested  party  withholds 
information  that  has  been  requested  by 
the  Department,  fails  to  provide  such 
information  in  a  timely  manner  or  in  the 
form  or  manner  requested,  significantly 
impedes  a  proceeding  under  the 
antidumping  statute,  or  provides 
information  which  cannot  be  verified, 
the  Department  shall  use,  subject  to 
sections  782(d)  and  (e)  of  the  Act.  facts 
otherwise  available  in  reaching  the 
applicable  determination.  Thus, 
pursuant  to  section  776(a)  of  the  Act, 
the  Department  is  required  to  apply, 
subject  to  section  782(d),  facts  otherwise 
available.  Pursuant  to  section  782(e),  the 
Department  shall  not  decline  to 
consider  such  information  if  all  of  the 
following  requirements  are  met:  (1)  The 
information  is  submitted  by  the 
established  deadline;  (2)  the  information 
can  be  verified;  (3)  the  information  is 
not  so  incomplete  that  it  cannot  serve  as 
a  reliable  basis  for  reaching  the 
applicable  determination;  (4)  the 
interested  party  has  demonstrated  that  it 
acted  to  the  best  of  its  ability;  and  (5) 
the  information  can  be  used  without 
imdue  difficulties. 

Facts  Available 

Russia-Wide  Entity 

Section  776(a)(2)(A)  of  the  Act 
requires  the  Department  to  use  facts 
available  when  a  party  withholds 
information  which  has  been  requested 
by  the  Department.  As  explained  above, 
certain  exporters  of  the  subject 
merchandise  failed  to  respond  to  the 
Department's  request  for  information. 
Pursuant  to  section  776(a)  of  the  Act,  in 
reaching  our  preliminary  determination, 
we  have  used  total  facts  available  for  the 
Russia-wide  rate  because  these  entities 
did  not  respond. 

ZAO  Kremny/SKU 

Section  776(a)(2)(A)  of  the  Act 
requires  the  Department  to  use  facts 
available  when  a  party  withholds 
information  which  has  been  requestisd 
by  the  Department.  As  indicated  in  the 
"Backgroimd"  section  above,  on  August 
27,  2002,  the  Department  determined 
that  Pultwen  Ltd.  is  affiliated  with  a 
U.S.  trading  company  through  a 
principal/agent  relationship.  See 
Affiliation  Memo  for  Pultwen  and  U.S. 
Trading  Company.  Consequently,  for 
piuposes  of  our  margin  analysis  for 
ZAO  Kremny/SKU  and  Pultwen  Ltd..  it 
is  necessary  for  the  Department  to 
examine  the  affiliated  U.S.  trading 
company's  sales  of  Russian  silicon 
metal  rather  than  Pultwen's  sales  to  the 
affiliated  U.S.  trading  company.  On  July 


3,  July  30,  August  20.  and  August  28, 
2002,  the  Department  requested  that 
ZAO  Kremny/SKU  and  Pultwen  Ltd. 
report  the  U.S.  trading  company's 
resales  of  silicon  metal  purchased  from 
Pultwen  to  unaffiliated  parties  during 
the  POI  and  that  they  provide  a 
complete  Section  C  questionnaire 
response  for  the  U.S.  trading  company. 
In  the  Department's  July  3,  2002, 
questioimaire.  the  Department  also 
requested  that  ZAO  IO«mny/SKU  and 
Pultwen  Ltd,  provide  a  Section  A 
questionnaire  response  for  the  U.S. 
trading  company,  which  was  submitted 
on  July  26,  2002.  However,  ZAO 
Kremny/SKU  and  Pultwen  Ltd.  did  not 
provide  the  U.S.  trading  company's  U.S. 
sales  of  silicon  metal.  In  their  August 
27,  2002,  submission,  ZAO  Kremny/ 
SKU  and  Pultwen  Ltd.  explained  that 
"despite  repeated  requests,  {the  U.S. 
trading  companyD  has  declined  to 
provide  this  information"  and  thus  "it 
is  regrettably  impossible  to  comply  with 
the  Department's  request."  See  August 
27,  2002,  submission  at  4-5;  and  see 
also  August  13,  2002,  submission  at  4- 
5.  ZAO  Kremny/SKU  and  Pultwen  Ltd. 
provided  copies  of  correspondence  with 
the  U.S.  trading  company.  As  the 
correspondence  is  proprietary,  the 
summary  of  this  correspondence  can  be 
found  in  the  business  proprietary 
version  of  the  ZAO  Kremny/SKU 
Analysis  Memorandum  for  the 
Preliminary  Determination,  dated 
September  13,  2002.  In  their  July  26, 
August  13,  and  August  27,  2002, 
submissions,  ZAO  Krenmy/SKU  and 
Pultwen  Ltd.  argue  that  this  data  is  not 
necessary  for  the  Department's  analysis 
as  there  can  be  no  finding  of  an  agency 
relationship  based  on  the  facts  in  this 
case  and  the  Department's  practice  in 
other  cases.  In  their  August  29,  2002, 
submission,  petitioners  argue  that  the 
Department  should  apply  total  facts 
available  to  ZAO  Kremny/SKU  and 
Pultwen  Ltd.,  and  the  affiliated  trading 
company.  Moreover,  they  claim  that  the 
Department  should  apply  an  adverse 
inference. 

The  Department  has  determined  that 
the  U.S.  trading  company  is  affiliated 
with  Pultwen.  See  Affiliation  Memo. 
Interested  parties  will  have  a  chance  to 
comment  on  this  determination 
according  to  the  briefing  schedule 
outlined  below.  However,  for  purposes 
of  the  preliminary  determination,  the 
Department  is  required  to  base  its 
analysis  on  the  affiliated  U.S.  trading 
company's  U.S.  sales  of  silicon  metal. 
Because  these  sales  were  not  reported, 
we  must  use  the  fricts  available.  Silicon 
metal  sales  by  ZAO  Kremny/SKU  and 
Pultwen  Ltd.  to  the  affiliated  U.S. 


trading  company  constitute  a  significant 
proportion  of  their  total  sales  of  silicon 
metal  to  the  United  States  during  the 
POI.  We  cannot  determine  the  volume 
of  U.S.  sales  made  by  the  affiliated  U.S. 
trading  company  because  of  the  failure 
of  respondents  to  submit  the  requested 
sales  data.  Therefore,  based  on  the 
significant  proportion  of  sales  to  the 
affiliated  U.S.  traditig  company,  we 
must  presimie  that  sedes  of  the  subject 
merchandise  by  the  affiliated  trading 
company  are  also  significant.  However, 
we  do  not  find  that  the  application  of 
total  facts  available  is  appropriate  in 
this  case.  Therefore,  we  are  only 
applying  facts  available  to  that  quantity 
of  U.S.  sales  sold  to  the  affiliated  U.S. 
trading  company  during  the  POI.  We 
disagree  with  ZAO  Kremny/SKU  and 
Pultwen  Ltd.'s  argument  that  the 
Department  could  use  the  sales 
information  on  the  record  frtim  the 
affiliated  U.S.  trading  company.  The 
Department  does  not  have  the  starting 
price  or  quantity  for  the  CEP  sales  frt>m 
the  affiliated  U.S.  trading  company 
during  the  POI,  and  there  is  not 
complete  and  verifiable  information  for 
the  affiliated  U.S.  trading  company's 
expenses.  Therefore,  pursuant  to  section 
776(a)  of  the  Act,  in  reaching  our 
preliminary  determination,  we  have 
used  partial  facts  available  for  ZAO 
Kremny/SKU. 

Adverse  Facts  Available 

Section  776(b)  of  the  Act  provides 
that,  in  selecting  from  among  the  facts 
available,  the  Department  may  employ 
adverse  inferences  when  an  interested    • 
party  fails  to  cooperate  by  not  acting  to 
the  best  of  its  ability  to  comply  with 
requests  for  information.  Adverse 
inferences  are  appropriate  "to  ensure 
that  the  party  does  not  obtain  a  more 
favorable  result  by  failing  to  cooperate 
than  if  it  had  cooperated  fully."  See 
Statement  of  Administrative  Action 
("SAA")  accompanying  the  URAAi  H.R. 
Doc.  No.  103-316,  at  870  (1994),      ' 
Furthermore,  "affirmative  evidence  of 
bad  faith  on  the  part  of  the  respondent 
is  not  required  before  the  Department 
may  make  an  adverse  inference."  See 
Antidumping  Duties;  Countervailing 
Duties;  Final  Rule.  62  FR  27296.  27340 
(May  19, 1997),  The  statute  and  SAA 
provide  that  such  an  adverse  inference 
may  be  based  on  secondary  information, 
including  information  drawn  frt)m  the 
petition. 

Russia-Wide  Rate 

The  complete  failure  of  these 
exporters  to  respond  to  the 
Department's  requests  for  information 
constitutes  a  failure  to  cooperate  to  the 
best  of  their  ability.  Therefore,  pursuant 
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to  section  776(b)  of  the  Act,  the 
Department  preliminarily  finds  that,  in 
selecting  from  among  the  facts  available, 
an  adverse  inference  is  appropriate. 

ZAO  Kremny/SKU 

ZAO  Kremny/SKU  and  Pultwen  Ltd. 
have  explained  that  they  repeatedly 
requested  that  the  U.S.  trading  company 
submit  its  sales  of  silicon  metal,  but  that 
they  "were  unable  to  compel  the  U.S. 
trading  company  to  provide  this 
information.  Nevertheless,  it  was  also 
the  responsibility  of  the  affiliated  U.S. 
trading  company  to  provide  its  sales 
information.  The  sales  of  ZAO  Kremny/ 
SKU  and  Pultwen  Ltd.  through  their 
affiliated  U.S.  trading  company  are  CEP 
sales  (see  below).  For  purposes  of  the 
CEP  transaction,  in  essence,  "the  statute 
treats  the  exporter  and  the  U.S.  affiliate 
collectively,  rather  than  independently, 
regardless  of  whether  the  exporter 
controls  the  affiliate."  See  Notice  of 
Fined  Determination  of  Sales  at  Less 
Than  Fair  Value:  Hot-Rolled  Flat-Rolled 
Carbon-Qualify  Steel  Products  From 
Japan.  64  PR  24329,  24367-68  (May  6, 
1999)  ("Hot-Rolled  Steel  from  Japan"). 
Thus,  because  the  statute  requires  that 
the  Department  base  its  margin 
calculations  for  the  affiliated  U.S. 
trading  company's  sales  on  record 
information,  the  Department  required 
that  ZAO  Kremny/SKU,  Pultwen  Ltd., 
and  the  affiliated  U.S.  trading  company, 
collectively,  provide  the  necessary  price 
data  for  ZAO  Kremny/SKU  and  Pultwen 
Ltd.'s  U.S.  sales  through  the  affiliated 
U.S.  trading  company.  See  id.  It  is 
imdisputed  that  ZAO  Kremny/SKU  and 
Pultwen  Ltd.  and  the  affiliated  U.S. 
trading  company  failed  to  provide  this 
information  as  requested  by  the 
Department.  Moreover,  ZAO  Kremny/ 
SKU,  Pultwen  Ltd.,  and  the  affiliated 
U.S.  trading  company  have  not 
demonstrated  to  the  Department's 
satisfaction  that  the  affiliated  U.S. 
trading  company  is  unable  to  provide 
the  necessary  sales  data.  Therefore,  we 
find  that  the  failure  to  report  these  sales 
constitutes  a  failure  of  respondents  to 
cooperate  to  the  best  of  their  ability. 
Pursuant  to  section  776(b)  of  the  Act, 
the  Department  preliminarily  finds  that 
with  respect  to  ZAO  Kremny  and  SKU, 
in  selecting  from  among  the  facts 
available,  an  adverse  inference  is 
appropriate.  However,  we  have  not  used 
total  facts  available  in  this  case  given 
the  circumstances  at  hand.  ZAO 
Kremny/SKU  and  Pultwen  Ltd.  have 
explained  that  they  have  made  "every 
effort  to  seciire  the  cooperation  of  {the 
affiliated  U.S.  trading  company}  in  this 
investigation  *  *  *"  (see  September  4, 
2002,  submission  at  2),  and  have 
provided  on  the  record  a  statement  from 


the  affiliated  U.S.  trading  company  that 
it  is  not  in  the  company's  best  interests 
to  cooperate  with  ZAO  Kremny/SKU 
and  Pultwen  Ltd.  by  completing  a 
response  [see  August  28,  2002, 
submission  at  Exhibit  2).  Given  these 
claims  and  the  fact  that  ZAO  Kremny/ 
SKU  and  Pultwen  have  provided 
complete  and  verifiable  U.S.  sales  data 
for  their  U.S.  sales  which  were  not  made 
through  the  affiliated  U.S.  trading 
company  as  well  as  complete  and 
verifiable  factors  of  production  data,  we 
applied  adverse  facts  available  to  the 
'sales  made  through  the  affiliated  U.S. 
trading  company. 

An  adverse  inference  may  include 
reliance  on  information  derived  frt>m 
the  petition,  the  final  determination  in 
the  investigation,  any  previous  review, 
or  any  other  information  placed  on  the 
record.  See  section  776(b)  of  the  Act. 
However,  section  776(c)  provides  that, 
when  the  Department  relies  on 
secondary  information  rather  than  on 
information  obtained  in  the  course  of  an 
investigation  or  review,  the  Department 
shall,  to  the  extent  practicable, 
corroborate  that  information  from 
independent  sources  that  are  reasonably 
at  its  disposal.  The  SAA  states  that  the 
independent  sources  may  include 
published  price  lists,  official  import 
statistics  and  customs  data,  and 
information  obtained  from  interested 
parties  during  the  particular 
investigation  or  review.  See  SAA  at  870. 
The  SAA  clarifies  that  "corroborate" 
means  that  the  Department  will  satisfy 
itself  that  the  secondary  information  to 
be  used  has  probative  value.  Id.  As 
noted  in  Tapered  Roller  Bearings  and 
Parts  Thereof  Finished  and  Unfinished, 
from  Japan,  and  Tapered  Roller 
Bearings,  Four  Inches  or  Less  in  Outside 
Diameter,  and  Components  Thereof, 
from  Japan;  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Reviews  and  Partial  Termination  of 
Administrative  Reviews,  61  FR  57391, 
57392  (November  6, 1996),  to 
corroborate  secondary  information,  the 
Department  will,  to  the  extent 
practicable,  examine  the  reliability  and 
relevance  of  the  information  used. 

For  oxu  preliminary  determination,  as 
adverse  facts  available  for  both  the 
Russia-vtride  entity  and  the  quantity  of 
unreported  U.S.  sales  by  ZAO  Kremny/ 
SKU  through  the  affiliated  U.S.  trading 
company,  we  have  used  the  highest  rate 
calculated  for  a  respondent,  i.e.,  the  rate 
calculated  for  BAS.  In  an  investigation, 
if  the  Department  chooses  as  facts 
available  a  calculated  dumping  margin 
of  another  respondent,  the  Department 
will  consider  information  reasonably  at 
its  disposal  as  to  whether  there  are 
circumstances  that  would  indicate  that 


using  that  rate  is  appropriate.  Where 
circiunstances  indicate  that  the  selected 
margin  may  not  be  appropriate,  the 
Department  will  attempt  to  find  a  more 
appropriate  basis  for  facts  available.  See, 
e.g.,  Fresh  Cut  Flowers  from  Mexico; 
Final  Results  of  Antidumping  Duty 
Administrative  Review,  61  FR  6812, 
6814  (February  22, 1996)  (the  , 
Department  disregarded  the  highest 
margin  as  adverse  best  information 
available  because  the  margin  was  based 
on  another  company's  uncharacteristic 
business  expense  resulting  in  an 
unusually  Ugh  margin).  In  this 
investigation,  there  is  no  indication  that 
BAS's  calculated  margin  is 
inappropriate  to  use  as  adverse  facts 
available. 

Accordingly,  for  the  preliminary 
detemiination,  the  Russia-wide  rate  is 
123.62  percent.  For  the  preliminary 
determination,  the  margin  applied  to  the 
unreported  sales  by  ZAO  Kremny/SKU 
is  123.62  percent.  Because  this  is  a 
preliminary  margin,  the  Department 
vtrill  consider  all  margins  on  the  record 
at  the  time  of  the  final  determination  for 
the  purpose  of  determining  the  most 
appropriate  final  Russia-wide  margin 
and  the  final  margin  to  apply  to  the 
unreported  U.S.  sales  by  ZAO  Kremny/ 
SKU. 

Surrogate  Country 

When  the  Department  is  investigating 
imports  from  a  NME  coimtry,  section 
773(c)(1)  of  the  Act  directs  it  to  base  NV, 
in  most  circiimstances,  on  the  NME 
producer's  factors  of  production,  valued 
in  a  surrogate  market  economy  coimtry 
or  countries  considered  to  be 
appropriate  by  the  Department.  In 
accordance  with  section  773(c)(4)  of  the 
Act,  the  Department,  in  valuing  the 
factors  of  production,  shall  utilize,  to 
the  extent  possible,  the  prices  or  costs 
of  factors  of  production  in  one  or  more 
market  economy  coimtries  that:  (1)  are 
at  a  level  of  economic  development 
comparable  to  that  of  the  NME  country; 
and  (2)  are  significant  producers  of 
comparable  merchandise.  The  sources 
of  the  surrogate  factor  values  are 
discussed  under  the  NV  section  below. 

The  Department  has  determined  that 
the  Philippines,  Egypt,  Thailand, 
Colombia,  and  Tunisia  are  coimtries 
comparable  to  Russia  in  terms  of 
economic  development.  See 
Memorandum  from  Jeffrey  May, 
Director,  to  fames  C.  Doyle,  Program 
Manager:  Antidumping  Duty 
Investigation  on  Silicon  Metal  from  the 
Russian  Federation,  dated  April  30, 
2002  ("Policy  Memo"). 

On  May  2,  2002,  we  requested 
comments  on  surrogate  country 
selection,  significant  production  in  the 
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potential  counties,  and  surrogate  values 
for  the  foctors  of  production.  On  June  6, 
2002,  we  received  comments  from 
petitioners  and  a  joint  submission  from 
ZAO  Kremny/SKU,  Pultwen  Ltd.,  BAS 
and  RTL.  On  JiUy  8,  2002.  petitioners 
submitted  comments  and  data  to  be 
used  to  value  the  factors  of  production. 
On  July  24,  2002.  we  received  a  joint 
submission  itom  ZAO  Kremny/SKU, 
Pultwen  Ltd.,  BAS  and  RTL  providing 
comments  and  surrogate  country  factor 
values  to  be  used  to  value  the  factors  of 
production.  On  August  23,  2002, 
petitioners  submitted  comments  on 
respondents'  joint  July  24,  2002 
submission  of  South  African  surrogate 
data  and  comments.  For  purposes  of  the 
preliminary  determination,  the 
Department  has  selected  Egypt  as  the 
primary  smrrogate  country  for  Russia  to 
value  the  factors  of  production  for  this 
investigation.  See  Memorandum  from 
Edward  C.  Yang,  Office  Director  to 
Joseph  A.  Spetrini,  Deputy  Assistant 
Secretary:  Selection  of  a  Surrogate 
Country:  Preliminary  Determination: 
Antidumping  Investigation  on  Silicon 
Metal  from  the  Russian  Federation 
(September  13,  2002). 

"Therefore,  we  have  relied,  where 
possible,  on  Egyptian  information  in 
calculating  NV  by  using  Egyptian  prices 
to  value  the  factors  of  production,  when 
available  and  where  appropriate.  We 
have  obtained  and  relied  upon  public 
information  wherever  possible.  For 
certain  factors  of  production  values, 
where  we  could  not  locate  usable 
Egyptian  prices,  we  used  Thai  import 
prices  (for  charcoal)  or  domestic  South 
African  prices  (for  quartzite  and 
quartzite  fines).  See  Memorandum  from 
Cheryl  Werner  on  Factors  of  Production 
Valuation  for  the  Preliminary 
Determination:  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Silicon  Metal  from  the 
Russian  Federation  (September  13, 
2002)  ("Factor  Valuation 
Memorandum"). 

In  accordance  with  section 
351.301(c)(3)(i)  of  the  Department's 
regulations,  for  the  final  determination 
in  an  antidumping  investigation, 
interested  parties  may  submit  publicly 
available  information  to  value  factors  of 
production  within  40  days  after  the  date 
of  publication  of  the  preliminary 
determination. 

Fair  Value  Comparisons 

BAS 

To  determine  whether  sales  of  silicon 
metal  to  the  United  States  by  RTL  were 
made  at  less  than  fair  value,  we 
compared  EP  to  NV,  as  described  in  the 
"Export  Price"  and  "Normal  Value" 


sections  of  this  notice.  In  accordance 
with  section  777A(d)(l)(A)(i)  of  the  Act, 
we  caladated  weighted-average  EPs. 

ZAO  KKmny/SKU 

To  determine  whether  sales  of  silicon 
metal  to  the  United  States  by  ZAO 
Kremny/SKU  and  Pultwen  Ltd.  were 
made  at  less  than  fair  value,  we 
compared  EP  to  NV.  as  described  in  the 
"Export  Price"  and  "Normal  Value" 
sections  of  this  notice.  In  accordance 
with  section  777A(d)(l)(A)(i)  of  the  Act, 
we  caladated  weighted-average  EPs. 

Transactioiis  Investigated 

As  stated  at  19  CFR  351.401(1).  the 
Department  normally  will  use  the 
respondent's  invoice  date  as  the  date  of 
sale  unless  another  date  better  reflects 
the  date  upon  which  the  exporter  or 
producer  establishes  the  essential  terms 
of  sale. 

BAS 

For  all  U.S.  sales,  BAS  and  RTL 
reported  the  date  of  invoice  issued  by 
RTL  to  the  final  customer  as  date  of  sale. 
BAS  and  RTL  stated  that  there  were  no 
changes  to  the  unit  price  between  the 
sales  contract  date  and  invoice  date  of 
RTL's  U.S.  sales  of  subject  merchandise 
during  the  POI  and  none  of  the  contract 
quantities  changed  in  excess  of  the 
tolerance  specified  in  the  contract 
during  the  POI.  However,  BAS  and  RTL 
explained  that  a  significant  percentage 
of  contract  quantities  of  subject 
merchandise  changed  during  the  POI. 
Therefore,  the  Department  is  using 
RTL's  invoice  date  as  the  date  of  sale  for 
the  preliminary  determination. 

ZAOKivmny/SKU 

For  all  U.S.  sales.  ZAO  Kremny/SKU 
and  Pultwen  Ltd.  reported  date  of  sale 
as  the  earlier  of  date  of  shipment  or  the 
date  of  invoice  issued  by  Pultwen  Ltd. 
to  the  final  customer.  ZAO  Kremny, 
SKU,  and  Pultwen  Ltd.  explained  that 
in  accordance  with  the  Department's 
normal  practice,  date  of  sale  cannot  be 
later  tlum  date  of  shipment.  All  sales  to 
one  customer  were  based  on  long-term 
contracts  for  chemical  grade  silicon 
metal  itom  ZAO  Kremny.  All  other  U.S. 
sales  were  made  pursuant  to  short-term 
contracts.^  In  their  July  26,  2002, 
submission,  petitioners  argue  that  for 
the  sales  made  pursuant  to  long-term 
contracts,  the  appropriate  date  of  sale  is 
the  date  of  contract.  See  July  26,  2002, 
submission  at  6-8. 

Although  "the  Department  prefers  to 
use  invoice  date  as  the  date  of  sale,  we 


^  The  Department  has  not  considered  the  proper 
date  of  sale  for  the  sales  by  the  affiliated  U.S. 
trading  company  since  these  sales  were  not 
reported. 


are  mindfid  that  this  preference  does 
not  require  the  use  of  invoice  date  if  the 
facts  of  a  case  indicate  a  di^rent  date 
better  reflects  the  time  at  which  the 
material  terms  of  sale  were  established." 
See  Circular  Welded  Non-Alloy  Steel 
Pipe  From  the  Republic  of  Korea;  Final 
Results  of  Antidumping  Duty 
Administrative  Review,  63  FR  32833, 
32835-36  (June  16, 1998)  ("Pipe  from 
Korea").  For  the  sales  made  pursuant  to 
long-term  contracts,  the  record  evidence 
indicates  that  the  quantity  and  price 
were  set  at  the  time  Pidtwen  issued  its 
Sales  Note.  See  July  22,  2002, 
submission  at  4;  see  also  August  13, 
2002,  submission  at  1.  For  the 
preliminary  determination,  we  find  that 
for  the  sales  made  pursuant  to  long-term 
contracts,  the  date  of  contract  is  the 
proper  date  of  sale  in  accordance  with 
the  Department's  regulations  at  19  CFR 
351.401(1).  For  the  U.S.  sales  made 

Eursuant  to  short-term  contracts,  we 
ave  used  respondents'  reported  date  of 
sale  (i.e.,  the  earlier  of  date  of  shipment 
or  the  date  of  invoice  issued  by  Pultwen 
Ltd.). 

Export  Price  and  Constructed  Export 
Price 

In  accordance  with  section  772(a)  of 
the  Act,  EP  is  the  price  at  which  the 
subject  merchandise  is  first  sold  (or 
agreed  to  be  sold)  before  the  date  of 
importation  by  the  producer  or  exporter 
of  the  subject  merchandise  outside  of 
the  United  States  to  an  imaffiliated 
purchaser  in  the  United  States  or  to  an 
imaffiliated  purchaser  for  exportation  to 
the  United  States.  In  accordance  with 
section  772(b)  of  the  Act,  CEP  is  the 
price  at  which  the  subject  merchandise 
is  first  sold  (or  agreed  to  be  sold)  in  the 
United  States  before  or  after  the  date  of 
importation  by  or  for  the  account  of  the 
producer  or  exporter  of  such 
merchandise  or  by  a  seller  affiliated 
with  the  producer  or  exporter,  to  a 
purchaser  not  affiliated  with  the 
producer  or  exporter,  as  adjusted  under 
subsections  (c)  and  (d). 

BAS 

In  its  May  29,  2002,  Section  A 
response,  BAS  and  RTL  classified  the 
reported  sales  as  EP.  We  are  using  EP  as 
defined  in  section  772(a)  of  the  Act 
because  the  merchandise  was  sold,  prior 
to  importation,  outside  the  United 
States  by  RTL  to  an  unaffiliated 
purchaser  in  the  United  States.  We 
calculated  weighted-average  EPs  for 
RTL's  U.S.  sales.  We  based  EP  on  prices 
to  unaffiliated  purchasers  in  the  United 
States.  We  made  deductions  for 
movement  expenses  in  accordance  with 
section  772(c)(2)(A)  of  the  Act:  these 
included,  where  appropriate,  foreign 
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inland  freight  from  the  plant  to  the  port 
of  exportation.  RTL  reported  that  it  used 
a  non-market  economy  carrier  for 
foreign  inland  freight;  therefore,  we 
valued  foreign  inland  freight  using  an 
appropriate  surrogate  value  for  rail 
transportation  costs.  See  Factor 
Valuation  Memorandum. 

ZAO  Kremny/SKU 

In  its  June  17,  2002,  Section  C 
response,  ZAO  Kremny/SKU  and 
Pultwen  Ltd.  classified  the  reported 
sales  as  EP.  However,  as  explained 
above,  the  Department  has  determined 
that  during  the  POI,  Pultwen  Ltd.  was 
affiliated  with  a  U.S.  based  trading 
company.  In  its  July  26,  2002,  Section 
A  questionnaire  response,  the  affiliated 
U.S.  trading  company  explained  that  it 
is  an  importer,  and  that  it  sells  to  its 
customers  in  the  United  States  after  the 
importation  of  the  merchandise.  See 
July  26,  2002,  submission  at  11-12. 
Therefore,  sales  by  the  affiliated  U.S. 
trading  company  would  be  properly 
classified  as  CEP  sales;  however,  as 
explained  above,  since  the  U.S.  sales  by 
the  affiliated  U.S.  trading  company  were 
not  reported,  the  Department  has 
applied  adverse  facts  available. 

For  the  U.S.  sales  by  ZAO  Kremny/ 
SKU  and  Pultwen  Ltd.  that  did  not  go 
through  the  affiliated  U.S.  trading 
company,  we  are  using  EP  as  defined  in 
section  772(a)  of  the  Act  because  the 
merchandise  was  sold,  prior  to 
importation,  outside  the  United  States 
by  Pultwen  Ltd.  to  unaffiliated 
purchasers  in  the  United  States.  We 
calciUated  weighted-average  EPs  for 
Pultwen  Ltd.'s  U.S.  sales.  We  based  EP 
on  prices  to  imaffiliated  purchasers  in 
the  United  States.  We  made  deductions 
-  for  movement  expenses  in  accordance 
with  section  772(c)(2)(A)  of  the  Act; 
these  included,  where  appropriate, 
foreign  inland  freight  from  the  plant  to 
the  port  of  exportation,  brokerage  and 
handling  expenses,  ocean  height 
charges,  and  U.S.  inland  freight  charges. 
ZAO  Kremny/SKU  and  Pultwen  Ltd. 
reported  that  they  used  a  non-market 
economy  carrier  for  foreign  inland 
^ight;  therefore,  we  valued  foreign 
inland  freight  using  an  appropriate 
surrogate  value  for  rail  transportation 
costs.  See  Factor  Valuation 
Memomndum.  ZAO  Kremny/SKU  and 
Pultwen  Ltd.  reported  that  they  used 
market  economy  carriers  for  U.S.  inland 
freight  charges,  and  reported  that  they 
used  both  market  and  non-market 
economy  carriers  for  brokerage  and 
handling  expenses  and  ocean  freight 
charges.  In  accordance  with  19  CFR 
351.408(c)(1)  and  consistent  with  the 
Department's  practice  [Synthetic  Indigo 
from  the  People's  Republic  of  China; 


Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value.  65  FR  25706 
(May  3,  2000)  and  accompanying  Issues 
and  Decision  Memorandum  (Changes 
from  the  Preliminary  Determination)), 
we  have  used  the  weighted-average 
amount  paid  to  market  economy  freight 
carriers  as  the  basis  for  the  adjustment 
for  freight  expenses  paid  to  NME 
carriers.  See  Factor  Valuation 
Memorandum. 

Normal  Value 

Section  773(c)(1)  of  the  Act  provides 
that  the  Department  shall  determine  the 
NV  using  a  factors-of-production 
methodology  if:  (1)  The  merchandise  is 
exported  from  an  NME  coimtry;  and  (2) 
the  information  does  not  permit  the 
calculation  of  NV  using  home-market 
prices,  third-country  prices,  or 
constructed  value  under  section  773(a) 
of  the  Act. 

Factors  of  production  include:  (1) 
Hours  of  labor  required;  (2)  quantities  of 
raw  materials  employed;  (3)  amounts  of 
energy  and  other  utilities  consumed; 
and  (4)  representative  capital  costs.  We 
used  factors  of  production,  reported  by 
each  producer  for  materials,  energy, 
labor,  by-products,  and  packing.  We 
valued  all  the  input  factors  using 
publicly  available  information  as 
discussed  in  the  "Surrogate  Country" 
and  "Factor  Valuations"  sections  of  this 
notice. 

In  accordance  with  19  CFR 
351.408(c)(1),  where  a  producer  sources 
an  input  from  a  market  economy  and 
pays  for  it  in  market  economy  currency, 
the  Department  employs  the  actual  price 
paid  for  the  input  to  calciilate  the 
factors-based  NV.  See  also  Lasko  Metal 
Products  V.  United  States,  437  F.  3d 
1442, 1445-1446  (Fed.  Cir.  1994) 
["Lasko").  In  this  case,  BAS  and  RTL 
did  not  report  any  market  economy 
piut:hases.  ZAO  Kremny/SKU  reported 
market  economy  purchases  of  certain 
inputs.  See  "Factor  Valuation"  section 
below. 

Factor  Valuations 

In  accordance  with  section  773(c)  of 
the  Act,  we  calculated  NV  for  BAS  and 
RTL  based  on  factors  of  production 
reported  by  the  Russian  producer  BAS 
for  the  POI,  and  calculated  NV  for  ZAO 
Kremny/SKU  and  Pultwen  Ltd.  based 
on  factors  of  production  reported  by  the 
Russian  producer:  ZAO  Kremny/SKU 
for  the  POL  To  calculate  NV,  the   . 
reported  per-unit  factor  quantities  were 
multiplied  by  publicly  available 
surrogate  values.  In  selecting  the 
surrogate  values,  we  considered  the 
quality,  specificity,  and 
contemporaneity  of  the  data.  For  a 
detailed  description  of  all  surrogate 


values  used  for  each  producer,  see         ■» 
Factor  Valuation  Memorandum. 

As  explained  above,  ZAO  Kremny/ 
SKU  sourced  certain  raw  material 
inputs  from  market  economy  suppliers 
and  paid  for  them  in  market  economy 
currencies.  The  evidence  provided  by 
ZAO  Kremny/SKU  and  Pultwen  Ltd. 
indicated  that  its  market  economy 
purchases  were  significant.  See  August 
28,  2002,  submission  at  Exhibits  11  and 
12.  Thus,  the  Department  has 
determined  to  use  the  market  economy 
prices  as  reported,  in  accordance  with 
19  CFR  351.408(c)(1).  Where  the  terms 
of  delivery  were  not  to  the  producers' 
plants,  we  have  added  to  the  market 
economy  price,  a  freight  cost,  by 
applying  a  surrogate  freight  value  to  the 
reported  distance  from  the  place  of 
shipment  to  the  plant.  See  Factor 
Valuation  Memorandum. 

As  appropriate,  we  adjusted  input 
prices  by  including  freight  costs  to 
derive  delivered  prices.  We  added  to  the 
surrogate  values  based  on  import 
statistics  a  siurogate  freight  cost  using 
the  shorter  of  the  reported  distance  from 
the  domestic  supplier  to  the  factory  or 
the  distance  frtim  the  nearest  seaport  to 
the  factory.  This  adjustment  is  in 
accordance  with  the  Court  of  Appeals 
for  the  Federal  Circuit's  decision  in 
Sigma  Corp.  v.  United  States.  117  F.  3d 
1401  (Fed.  Cir.  1997).  For  domestic 
values  [i.e.,  quartzite),  we  caladated  a 
surrogate  freight  cost  using  the  distance 
frtim  the  Russian  domestic  supplier  to 
the  foctory. 

For  the  raw  material  surrogate  values, 
except  for  the  surrogate  values  for 
quartzite,  quartzite  fines  and  wood 
diarcoal,  we  used  values  for  Egypt  as 
reported  in  the  United  Nations 
Statistical  Division  CommodityTrade 
Database  System  ("UNCTS")  for  1998  or 
1999,  deducting  those  values  from 
countries  previously  determined  by  the 
Department  to  be  NME  coimtries,  or 
aberrational  data.  We  also  did  not 
include  imports  from  Indonesia.  Korea, 
and  Thailand  because  these  countries 
maintain  non-specific  export  subsidies. 
See  Notice  of  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Automotive  Replacement  Glass 
Windshields  From  the  People's  Republic 
of  China,  67  FR  6482  (February  12, 
2002).  As  the  UNCTS  data  are  reported 
in  U.S.  dollars,  we  did  not  need  to 
convert  these  values.  Since  the  data 
from  this  publication  were  not 
contemporaneous  with  the  POI,  we 
adjusted  material  values  for  inflation  by 
using  the  Producer  Price  Index  ("PPI") 
rate  for  the  United  States,  as  discussed 
in  the  "Inflation/Deflation  Factor" 
section  of  the  Factor  Valuation 
Memorandum.  Because  Egypt  had  small 
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import  qiiantities  at  high  prices  of 
quartzite,  quartzite  fines,  and  wood 
diarcoal  and  therefore  appeared 
aberrational  relative  to  other 
information  available  to  the  Department, 
we  used  South  African  domestic  prices 
for  quartzite  and  quartzite  fines,  and  an 
import  value  for  lliailand,  as  reported - 
in  the  UNCTS  for  1998,  for  wood 
charcoal.  See  Factor  Valuation 
Memorandum. 

To  value  electricity,  we  have  accepted 
petitioners'  submitted  rate  of  $0.0177/ 
kWh  for  Egypt,  which  was  from  the 
Department's  Trade  Information  Center 
("TIC")  website  (http://vkrww.trade.gov/ 
td/tic).  See  Factor  Valuation 
Memorandum. 

Both  of  the  producers  reported 
b)^roducts.  BAS  reported  silicon  fines 
as  a  byproduct  and  provided 
docimientation  showing  it  reused  the 
fines  in  the  production  process  or  sold 
them  during  the  POI.  ZAO  Kremny/SKU 
reported  gas  scrubbing  slurry,  cyclone 
separator  dust,  refining  slag,  and 
quartzite  screens  as  byproducts  at  the 
ZAO  Kremny  plant,  and  provided 
evidence  that  cyclone  separated  dust, 
refining  slag,  and  quartzite  screens  are 
sold.  It  reported  silicon  fines,  silicon 
dust,  and  slag  as  byproducts  at  the  SKU 
plant,  and  provided  dociunentation 
showing  it  sold  them  during  the  POI.  As 
explained  in  Bulk  Aspirin,  it  is  the 
Department's  practice  to  offset 
production  costs  with  the  sales  revenue 
of  the  recoveries/byproducts.  See  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Bulk  Aspirin  from  the 
People's  Republic  of  China.  65  FR  33805 
(May  25,  2000)  and  accompanjdng 
Issues  and  Decision  Memorandum  at 
Comment  13.  It  is  also  the  Department's 
practice  to  grant  offsets  for  recoveries/ 
byproducts  which  are  re-entered  into 
the  production  process.  See  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Antidumping  Duty 
Investigation  of  Steel  Concrete 
Reinforcing  Bars  From  The  People's 
Republic  of  China.  66  FR  33522  (June 
22,  2001)  and  accompanying  Issues  and 
Decision  Memorandum  at  Comment  5. 
Therefore,  we  have  granted  an  offset 
only  for  the  amount  of  the  byproduct/ 
recovery  actually  sold  or  reused  during 
the  POI.  We  valued  all  byproducts  using 
South  African  domestic  prices  for 
quartzite  fines.  See  Factor  Valuation 
Memorandum. 

To  determine  appropriate  overtiead, 
financial  expense,  selling,  general  and 
administrative  ("SG&A")  expense,  and 
profit  percentages  to  be  applied  to  the 
NV  calculation,  we  used  relevant  data 
from  a  1999-2000  financial  statements 
of  Sinai  Manganese  Company  ("Sinai"), 


an  Egyptian  ferro-manganese  alloys 
producer. 

Labor  was  valued  using  the 
regression-based  wage  rate  for  Russia 
provided  by  the  Department,  which  is 
available  on  the  Import 
Administration's  website,  in  accordance 
with  19  CFR  351.408(c)(3). 

Verification 

As  provided  in  section  782(i)(l)  of  the 
Act,  we  intend  to  verify  all  company 
information  relied  upon  in  making  our 
final  determination. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)  of 
the  Act.  we  are  directing  the  U.S. 
Customs  Service  to  suspend  liquidation 
of  all  imports  of  subject  merchandise 
from  ZAO  Kremny/SKU  and  BAS 
entered,  or  withdrawn  from  warehouse, 
for  consimiption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  For  the  Russia- wide  entity,  as 
indicated  above,  we  have  made  a 
preliminary  affirmative  critical 
circumstances  finding.  Therefore,  for 
imports  of  Russian  silicon  metal  from 
other  than  ZAO  Kremny/SKU  or  BAS, 
we  are  directing  the  U.S.  Customs 
Service  to  suspend  liquidation  of  such 
shipments  entered,  or  withdrawn  from 
warehouse,  for  consmnption  on  or  after 
90  days  prior  to  the  date  on  which  this 
notice  is  published  in  the  Federal 
Register.  We  v«rill  instruct  the  U.S. 
Customs  Service  to  require  a  cash 
deposit  or  the  posting  of  a  bond  equal 
to  the  weighted-average  amoimt  by 
which  the  NV  exceeds  the  EP,  as 
indicated  below.  These  suspension-of- 
liquidation  instructions  will  remain  in 
effect  imtil  further  notice.  The 
weighted-average  dumping  margins  are 
as  follows: 

Silicon  Metal 


Exporter 

Weighted- 
average 
margin 
percent) 

ZAO  Kremny/SKU  

91.06 

BAS 

123.62 

Russia-Wide  Rate 

123.62 

International  Trade  Commission 
Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination  of  sales  at  LTFV.  If  our 
final  determination  is  affirmative,  the 
ITC  will  determine  before  the  later  of 
120  days  after  the  date  of  this 
preliminary  determination  or  45  days 
after  our  final  determination  whether 
the  domestic  industry  in  the  United 
States  is  materially  injured,  or 


threatened  with  material  injury,  by 
reason  of  imports,  or  sales  (or  the 
likelihood  of  sales)  for  importation,  of* 
the  subject  merchandise. 

Public  Comment 

Case  briefs  or  other  written  comments 
may  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration  no 
later  than  fifty  days  after  the  date  of 
publication  of  this  notice,  and  rebuttal 
briefe,  limited  to  issues  raised  in  case 
briefe,  no  later  than  fifty-five  days  after 
the  date  of  publication  of  this 
preliminary  determination.  See  19  CFR 
351.309(c)(l)(i);  19  CFR  351.309(d)(1).  A 
list  of  authorities  used  and  an  executive 
summary  of  issues  should  accompany 
any  briefs  submitted  to  the  Department. 
This  summary  should  be  limited  to  five 
pages  total,  including  footnotes.  In 
accordance  with  section  774  of  the  Act, 
we  will  hold  a  public  hearing,  if 
requested,  to  afford  interested  parties  an 
opportunity  to  comment  on  arguments 
raised  in  case  or  rebuttal  briefs. 
Tentatively,  any  hearing  v^U  bo  held 
fifty-seven  days  after  publication  of  this 
notice  at  the  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW.,  Washington,  DC  20230.  at 
a  time  and  location  to  be  determined. 
Parties  should  confirm  by  telephone  the 
date,  time,  and  location  of  the  hearing 
two  days  before  the  scheduled  date. 
Interested  parties  who  wish  to  request  a 
hearing,  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Import  Administration,  U.S.  Department 
of  Commerce,  Room  1870,  writhin  30 
days  of  the  date  of  publication  of  this 
notice.  See  19  CFR  351.310(c).  Requests 
should  contain:  (1)  The  party's  name, 
address,  and  telephone  number,  (2)  the 
nimiber  of  participants;  and  (3)  a  list  of 
the  issues  to  be  discussed.  At  the 
hearing,  each  party  may  make  an 
affirmative  presentation  only  on  issues 
raised  in  that  party's  case  brief,  and  may 
make  rebuttal  presentations  only  on 
argiunents  included  in  that  party's 
rebuttal  brief.  See  19  CFR  351.310(c). 

We  will  make  our  final  determination 
no  later  than  135  days  after  the  date  of 
publication  of  this  preliminary 
determination. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
733(f)  and  777(i)(l)  of  the  Act. 

Dated:  September  13.  2002. 
Richard  W.  Moreland, 

Acting  Assistant  Secretary  for  Import 

Administration . 

[FR  Doc.  02-24004  Filed  9-19-02;  8:45  am] 

BUJNQ  cooc  asio-oe-p 


59264 


Federal  Register /Vol.  67,  No.  183 /Friday.  September  20,  2002 /Notices 


^» 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

International  Coda  Council:  The 
Update  Process  for  the  International 
Codes  and  Standards 

agency:  National  Institute  of  Standards 
and  Technology,  Commerce. 
action:  Notice. 

SUMUARY:  The  International  Code 
Council  (ICC),  promulgator  of  the 
International  Codes  and  Standards, 
maintains  a  process  for  updating  the 
entire  femily  of  International  Codes 
based  on  receipt  of  proposals  from 
interestedjndividuals  and  organizations 
involved  in  the  construction  industry  as 
well  as  the  general  public.  The  codes  are 
updated  every  three  years  (2000 — 
current  edition,  2003,  2006  editions, 
etc.)  with  an  intervening  Supplement 
published  every  18  months.  There  are 
two  hearings  for  each  code  development 
cycle;  the  first  where  a  committee 
considers  the  proposals  and 
recommends  an  action  on  each  proposal 
and  the  second  to  consider  comments 
submitted  in  response  to  the  committee 
action  on  proposals.  The  schedule  is 
printed  below. 

The  purpose  of  this  request  is  to 
increase  public  participation  in  the 
system  used  by  ICC  to  develop  and 
maintain  its  codes  and  standards.  In 
accordance  with  responsibilities 
assigned  to  NIST  by  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995.  NIST  is  publishing  this 
notice  as  a  public  service  in  behalf  of 
ICC.  NIST  does  not  necessarily  endorse, 
approve,  or  recommend  any  of  the  codes 
or  standards  referenced  in  the  notice. 
DATES:  The  date  of  next  code  hearings 
•  is  September  29 — October  4,  2002  at  the 
Fort  Worth  Convention  Center,  Fort 
Worth.  TX. 

Completion  of  this  cycle  results  in  the 
2003  edition  of  the  International  Codes. 

Updates  to  the  schedule  are  posted  on 
the  ICC  website  at:  http:// 
www.in  tlcode.  org. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mike  Pfeiffer,  PE,  Secretary,  Code 
Development,  4051  West  Flossmoor 
Road,  Country  Club  Hills,  IL  60478. 
Telephone:  708/799-2300  Extension 
338. 

SUPPt£MENTARY  INFORMATION: 

Background         I 

ICC  produces  the  only  family  of  Codes 
and  Standards  that  are  comprehensive, 
coordinated  and  necessary  to  regulate 
the  built  environment.  Federal  agencies 
frequently  use  these  codes  and 


---;ah.r. 


standards  as  the  basis  for  developing 
Federal  regulations  concerning  new  and 
existing  construction. 

The  Code  Development  Process  is 
initiated  when  proposals  from 
interested  persons,  supported  by  written 
data,  views,  or  arguments  are  solicited 
and  published  in  the  Proposed  Changes 
docimient.  This  docvunent  is  distributed 
a  minimuim  of  30  days  in  advance  of  the 
first  hearing  and  serves  as  the  agenda. 

At  the  first  hearing,  the  ICC  Code 
Development  Committee  considers 
testimony  on  every  proposal  and  acts  on 
each  one  individually  (Approval, 
Disapproval,  or  Approval  as  Modified). 
The  results  are  published  in  a  report 
entitled  the  Report  of  the  Public 
Hearing,  which  identifies  the 
disposition  of  each  proposal  and  the 
reason  for  the  committee's  action. 
Anyone  wishing  to  submit  a  comment 
on  the  conmiittee's  action,  expressing 
support  or  opposition  to  the  action,  is 
provided  the  opportunity  to  do  so. 
Comments  received  are  published  and 
distributed  in  a  document  called  the 
Final  Action  Agenda  which  serves  as 
the  agenda  for  the  second  hearing. 
Proposals  which  are  approved  at  the 
second  hearing  are  incorporated  in 
either  the  Supplement  or  Edition,  as 
applicable,  with  the  next  cycle  starting 
with  the  submittal  deadline  for 
proposals. 

Proponents  of  proposals  automatically 
receive  a  copy  of  all  documents 
(Proposed  Changes,  Report  of  the  Public 
Hearing  and  Final  Action  Agenda). 
Interested  parties  may  also  request  a 
copy,  free  of  charge,  from  ICC 
headquarters  at:  International  Code 
Council,  5203  Leesburg  Pike,  Suite  600, 
Falls  Church,  VA  22041-3401;  or 
download  a  copy  from  the  ICC  web  site 
at  http://www.intlcode.org. 

The  International  Codes  and 
Standards  consist  of  the  following:    " 
International  Building  Code 
ICC  Electrical  Code 

International  Energy  Conservation  Code 
International  Existing  Building  Code 
International  Fire  Code 
International  Fuel  Gas  Code 
International  Mechanical  Code 
ICC  Performance  Code  for  Buildings  and 

Facilities 
International  Plumbing  Code 
International  Private  Sewage  Disposal 

Code 
International  Property  Maintenance 

Code 
International  Residential  Code 
International  Urban-Wildland  Interfece 

Code 
International  Zoning  Code 
ICC/ ANSI  A  117.1  Accessible  and 

Usable  Buildings  and  Facilities 


ICC  Standard  on  Bleachers,  Folding  and 
Telescopic  Seating  and  Grandstands 
The  maintenance  process  for  ICC 
Standards  such  as  ICC/ ANSI  A  117.1 
and  the  ICC  Standard  on  Bleachers, 
Folding  and  Telescopic  Seating  and 
Grandstands  follows  a  similar  process  of 
soliciting  proposals,  committee  action, 
public  comment  and  ultimately  the 
update  and  publication  of  the  standard. 

Dated:  September  16,  2002. 
Karen  H.  Brown, 
Deputy  Director. 

(FR  Doc.  02-24002  Filed  9-19-02;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[Doclnt  No.  020821203-2203-01] 

RIN  0648-ZB24 

Call  for  Proposals  for  Research  In 
Satellite  Data  Assimilation  for 
Numerical  and  Climate  Prediction 
Models 

ACTION:  Notice  of  availability  of 
financial  assistance. 

SUMMARY:  The  recently  established 
NOAA/NASA  Joint  Center  for  Satellite 
Data  Assimilation  (JCSDA)  announces 
the  availability  of  financial  assistance 
for  research  in  the  area  of  satellite  data 
assimilation  in  numerical  weather  and 
climate  prediction  models.  The  goal  of 
the  JCSDA  is  to  accelerate  the  use  of 
observations  from  earth-orbiting 
satellites  in  operational  nuimerical 
prediction  models  for  the  purpose  of 
improving  weather  forecasts,  improving 
seasonal  to  interannual  climate 
forecasts,  and  increasing  the  physical 
accuracy  of  climate  data  sets.  The 
advanced  instruments  of  current  and 
planned  NOAA,  NASA,  DoD,  and 
international  agency  satellite  missions 
will  provide  large  volumes  of  data  on 
atmospheric,  oceanic,  and  land  surface 
conditions  with  accuracies  and  spatial 
resolutions  never  before  achieved.  The 
JCSDA  will  ensure  that  the  nation 
realizes  the  maTrimnm  benefit  of  its 
investment  in  space  as  part  of  an 
advanced  global  observing  system. 
Funded  proposals  will  help  accelerate 
the  use  of  satellite  data  from  both 
operational  and  experimental  spacecraft 
in  operational  and  product  driven 
weather  and  climate  prediction 
environments,  develop  community 
radiative  transfer  models,  develop 
improved  surface  emissivity  models, 
and  advance  data  assimilation  science. 
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This  notice  of  availability  of  financial 
assistance  is  being  managed  by  NOAA 
on  behalf  of  the  JCSDA. 
DATES:  Proposals  must  be  received  by 
the  National  Envfronmental  Satellite. 
Data,  and  Information  Service  (NESDIS) 
at  the  address  identified  in  the 
ADDRESSES  section  of  this  notice  no  later 
than  5  p.m.  EST  on  November  15,  2002. 
Facsimile  transmissions  and  electronic 
mail  submissions  will  not  be  accepted. 
Late  applications  will  not  be  considered 
and  will  be  returned  to  the  applicant. 
ADDRESSES:  Send  proposals  to  the 
NOAA/NASA  Joint  Center  for  Satellite 
Data  Assimilation,  5200  Auth  Road, 
Room  701,  Camp  Springs,  MD  2074&- 
4304.  Proposals  should  cite  this  Notice 
and  be  sent  to  the  attention  of  Kathy 
LeFevre. 

FOR  FURTHER  INFORMATION:  Regarding 
administrative  questions,  Kathy 
LeFevre,  (301)  763-8127, 
Kathy.Lefevre@noaa.gov.  Terhmcsj] 
points  of  contact  are  Richard  Rood, 
Acting  Director  of  the  JCSDA,  (301) 
286-8834,  rrood@doa.gsfc.nasa.gov  oi 
Steve  Lord,  Acting  Deputy  Director, 
JCSDA,  (301)  763-8000  ext.  7200, 
Stephen.Lord@noaa.gov. 

SUPPLEMENTARY  INFORMATION:  Authority: 
Statutory  authority  for  this  program  is 
provided  under  49  U.S.C.  44720  and  15 
U.S.C.  5631. 

Catalog  of  Federal  Domestic 
Assistance  (CFDA):  This  program  is 
listed  in  the  Catalog  of  Federal  Domestic 
Assistance  under  Number  1 1 .440, 
Environmental  Sciences,  Applications, 
Data,  and  Education  (previously  tiUed 
Research  in  Remote  Sensing  of  the  Earth 
and  Environment). 

Funding  Availability 

Total  funding  available  for  this  Notice 
is  anticipated  to  be  approximately 
$2,000,000.  Individual  annual  awards  in 
the  form  of  grants  or  cooperative 
agreements  are  expected  to  range  frtim 
$50,000  to  $150,000,  although 
successful  proposals  that  are  deemed  by 
the  Selection  Panel  to  be  exceptionally 
meritorious  may  be  larger. 

Award  Period 

Project  duration  will  be  1-3  years, 
with  funding  for  multi-year  projects 
contingent  on  satisfactory  progress  in 
prior  years  and  funding  availability. 
There  is  no  guarantee  that  sufficient 
funds  will  be  available  to  make  awards 
for  all  projects,  nor  that  all  research 
areas  of  interest  will  be  supported. 
Publication  of  this  Notice  does  not 
obligate  NOAA  toward  any  specific 
grant  or  cooperative  agreement  or  to 
obligate  all  or  any  part  of  the  available 
funds. 


Cost  Sharing 

There  is  no  requirement  for  cost 
sharing  in  response  to  this  program 
announcement 

EUgihility 

Eligible  applicants  are  institutions  of 
higher  education,  other  non  profits, 
commercial  organizations,  state,  local 
and  Indian  tribal  governments. 
Applications  from  non-Federal  and 
Federal  applicants  will  be  competed 
against  each  other.  Joint  proposals 
involving  Federal  and  external 
investigators  are  encouraged.  Proposals 
selected  for  funding  from  non-Federal 
applicants  will  be  funded  through  a 
grant  or  cooperative  agreement 
depending  upon  the  amoimt  of 
collaboration,  participation,  or 
intervention  by  NOAA  in  the 
management  of  the  project.  Proposals 
selected  for  funding  from  NOAA 
scientists  shall  be  effected  by  an  intra- 
agency  fund  transfer.  Proposals  selected 
for  funding  frt)m  a  non-NOAA  Federal 
agency  will  be  funded  through  an  inter- 
agency transfer. 

Please  Note:  Before  non-NOAA  Federal 
applicants  may  be  funded,  they  must 
demonstrate  that  they  have  legal  authority  to 
receive  funds  from  another  Federal  agency  in 
excess  of  their  appropriation.  The  only 
exception  to  this  is  governmental  research 
facilities  for  awards  issued  under  the 
authority  of  49  U.S.C.  44720.  Funding  for 
contractual  arrangements  for  services  or 
products  for  delivery  to  NOAA  is  not 
available  under  this  notice.  Because  this 
announcement  is  not  proposing  to  procure 
goods  or  services  from  applicants,  the 
Economy  Act  (31  U.S.C.  1535)  is  iiot  an 
appropriate  legal  basis. 

Program  Description 

The  NOAA/NASA  Joint  Center  for 
Satellite  Data  Assimilation  is  a 
distributed  center  that  engages  units  of 
the  NASA  Goddard  Space  Flight  Center 
(GSFC),  Data  Assimilation  Office  (DAO), 
NASA's  Seasonal-to-lnterannual 
Prediction  Project  (NSIPP),  the  NOAA/ 
NESDIS  Office  of  Research  and 
Applications  (ORA),  the  NOAA/ 
National  Weather  Service  (NWS)/ 
National  Centers  for  Environmental 
Prediction  {NCEP)/Environmental 
Modeling  Center  (EMC),  and  the  NOAA/ 
Office  of  Oceanic  and  Atmospheric 
Research  (OAR).  The  Joint  Center's  goal 
is  to  accelerate  the  abilities  of  NOAA 
and  NASA  to  ingest  and  effectively  use 
the  large  volumes  of  data  from  current 
satellite-based  instruments  and  planned 
satellite  missions  over  the  ne:A  10  years. 
JCSDA  activities  are  divided  into 
infrastructure  development  and 
proposal-driven  scientific  projects. 
Infrastructure  activities  will  focus 


initially  on  the  development  and 
maintenance  of  a  scientific  backbone  for 
the  JCSDA,  including  a  community- 
based  fast  radiative  transfer  model,  a 
commimity-based  surface  emissivity 
model,  and  numerical  prediction 
systems  for  performing  assimilation 
experiments  with  real  and  simulated 
observations  frx>m  new  and  future 
satellite  instruments.  The  proposal- 
driven  scientific  projects  are  the 
primary  mechanism  for  accelerating  the 
transition  of  research  and  technological 
advances  in  remote  sensing  and  data 
assimilation  into  the  operational  and 
product  driven  weather  and  climate 
prediction  environment. 

This  research  is  to  accelerate  the 
science  of  satellite  data  assimilation  in 
numerical  weather  forecast  models.  A 
primary  measure  of  impact  in  this 
solicitation  will  be  improvement  of 
numerical  weather  prediction  models 
and  forecast  acciuacy.  For  numerical 
weather  prediction  applications, 
research  can  be  performed  NWP  models 
and  assimilation  systems  similar  to  the 
NOAA  or  NASA  systems. 

Research  supporting  development  of 
the  radiative  transfer  models  used  in 
assimilation  applications  should  be  in 
fast  radiative  transfer  codes  such  as 
those  used  in  real-time  NWP. 

Broader  research  topics  in  data 
assimilation,  data  impact,  and 
improvement  of  radiative  schemes  for 
data  assimilation  applications  that  do 
not  have  the  potential  for  direct 
application  to  real-time  NWP  systems 
are  of  less  interest  for  this 
annoimcement. 

System  Documentation 

Prospective  applicants  should  review 
JCSDA  docimientation  at: 
NOAA/NCEP  data  assimilation  system: 

http://sgi62.  wwb.noaa.gov:8080/ 

RTPUB/index.html 
NASA/DAO  data  assimilation  system: 

http://dao.gsfc.nasa.gov/Intranet/ 

GEOS4 
NASA/NSIPP  data  assimilation  system: 

http://nsipp.gsfc.nasa.gov/research/ 

researchjnain.htrrd 
OPTRAN:  http://airs3.ssec.wisc.edu/ 

~paulv/§F90  RTM 

Project  Priority  Areas  of  Investigation 

This  aimouncement  calls  for 
proposals  for  scientific  projects  in  the 
high-priority  project  areas  described 
below.  If  investigators  are  imcertain 
about  the  applicability  of  their  proposed 
research  to  the  priorities  of  the  JCSDA, 
they  should  discuss  their  ideas  with  the 
appropriate  technical  point  of  contact 
listed  below,  prior  to  submitting  their  ' 
proposals. 
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Radiative  Transfer  Models  (Technical 
Point  of  Contact:  Al  Gasiewski,  303- 
497-7275;  Al.Gasiewski@noaa.gov): 
Precise  and  fast  means  of  calculating 
observed  satellite  radiances  and  their 
parametric  derivatives  for  specific  bands 
are  essential  for  satellite  data 
assimilation.  Algorithms  are  sought  for 
both  microwave  and  infrared  satellite 
bands.  Proposals  are  encouraged  that 
focus  on  (1)  fundamental  issues  in 
atmospheric  absorption  by  gases  and/or 
absorption  and  scattering  by  aerosols, 
cloud  particles,  and/ or  precipitating 
hydrometeors;  and  (2)  iimovative 
radiative  transfer  solutions  applicable  to 
direct  radiance  assimilation.  In  the  first 
case,  an  emphasis  is  placed  on 
improved  dielectric,  spectral  line,  and/ 
or  continuimi  models  and  size/shape 
distributions  that  will  decrease  current 
errors  in  the  calculation  of  satellite 
observed  radiances.  In  the  latter  case, 
the  emphasis  is  on  fundamental 
improvements  to  existing  radiative 
transfer  models  which  extend  the 
capability  to  assimilate  IR  and/or 
microwave  radiances  within  cloudy 
and/or  precipitating  regions.  For 
example,  proposals  could  focus  on: 

1.  Continuum  and/or  spectral  line 
transmittance  models, 

2.  Aerosol,  cloud,  and  precipitation 
size/shape  distribution  models, 

3.  Mixed-phase  dielectric  models, 

4.  Hydrometeor  absorption  and/or 
scattering  models, 

5.  Microwave  and  IR  surface  emission 
models. 

6.  Surface  reflectance  models 
including  bidirectional  properties, 

7.  Algorithms  for  performing  fast 
forward  calculations, 

8.  Development  and  application  of 
tangent  linear  models, 

9.  Application  of  advanced  radiative 
transfer  models  in  radiance 
assimilation,  or 

10.  Incorporation  of  all  four  Stokes' 
parameters. 

Note:  This  priority  area  is  intended  for 
fundamental  improvements  in  radiative 
transfer  that  are  not  related  to  specific 
satellite  instruments.  The  proposed  research 
should  advance  the  state  of  the  art  leading  to 
improved  assimilation  of  satellite 
observations  in  general.  The  radiative 
transfer  topics  in  the  other  sections  are 
intended  to  advance  the  use  of  current  or 
planned  instruments,  i.e.,  they  are  more 
instrument  specific. 

Atmospheric  soundings  (Technical 
Point  of  Contact:  Lars-Peter 
Riishojgaard,  301-614-6245; 
Larspr@dao.gsfc.nasa.gov):  Several  new 
high-resolution  infrared  soimding     . 
instruments  (e.g.,  AIRS,  CrIS,  lASI)  will 
be  laimched  over  the  course  of  the  next 
5-6  years,  and  maximizing  the  impact 


on  numerical  weather  prediction  and 
data  assimilation  systems  of  these  new 
instruments  has  a  high  priority  in  the 
community.  Likewise,  several  different 
areas  of  improvement  in  the  use  of  the 
currently  available  data  bom  satellite 
sounders  have  been  identified. 

1.  Improvement  and/ or  enhancement 
to  the  JCSDA  radiative  transfer  models 
for  advanced  sounding  instruments, 
incorporating  cloud  and  aerosol  effects, 
with  the  aim  of  working  toward  (a) 
assimilation  of  cloudy  data,  (b)  aerosol 
correction  of  retrieved  quantities,  and 
(c)  improved  surface  emissivity  for  use 
of  data  over  land  and  ice  (see  Radiative 
Transfer  Models,  above). 

2.  Studies  addressing  the  use  of 
sounder  data  above  cloudy  areas; 
estimation  of  cloud-top  height  for  the 
purpose  of  channel  selection. 

3.  Observation  System  Simulation 
Experiments  (OSSEs)  usmg  the  JCSDA 
OSSE  systems  for  high-resolution 
infrared  sounders  (e.g.,  AIRS,  CrIS, 
LASI)  aimed  at  examining  the  trade-off 
between  the  size  of  the  instrument  field 
of  view  and  the  noise  characteristics. 

4.  Data  selection  and  thinning 
methods  aimed  at  reducing  the  number 
of  horizontal  locations  for  which  data 
are  assimilated  in  a  manner  that 
preserves  as  much  information  as 
possible. 

5.  Chaimel  selection  and/or  data 
compression  methods  aimed  at  reducing 
the  nimiber  of  data  points  reported  per 
profile  at  a  minimum  loss  of  profile 
information. 

Clouds  and  Precipitation  (Technical 
Point  of  Contact:  John  Derber,  301-763- 
8000,  X7230;  John.Derbei^noaa.gov): 
The  proper  inclusion  of  clouds  and 
precipitation  observations  is  one  of  the 
most  difficult  problems  in  data 
assimilation.  However,  the  benefits  of 
incorporating  this  data  are  expected  to 
be  significant  for  directly  enhancing  the 
predictive  skill  of  moist  components 
(e.g.,  clouds,  precipitation,  convection, 
icing,  etc.)  of  the  short  and  long-term 
forecasts  and  indirectly  enhancing  all 
other  components  of  the  models. 

The  incorporation  of  cloud  and 
precipitation  data  will  require 
development  of  many  components  of 
the  data  assimilation  system.  These 
developments  may  include  not  only 
appropriate  forward  models,  error 
statistics,  bias  correction  and  quality- 
control,  but  also  development  of 
appropriate  moist  balances,  new 
techniques  for  handling  non-linearities 
in  the  balance  equations  or  forward 
models,  and  modification  of  the  model's 
parameterizations  to  increase 
compatibility  with  the  observations  and 
■  to  eliminate  inappropriate 
discontinuities.  The  incorporation  of  . 


-precipitation  and  clouds  in  the 
assimilation  systems  will  require 
addressing  a  broad  range  of  problems, 
individual  proposals  directed  towards 
components  of  the  problem  will  be 
expected  to  be  closely  coordinated  with 
NOAA/NCEP  and/or  NASA/DAO  to  be 
compatible  and  consistent  with 
proposals  addressing  other  components. 
For  example,  proposals  could  focus  on: 

1.  Forward  models  for  cloud  and 
precipitation  observafions  from  specific 
instnmients. 

2.  Bias  correction  and  quality  control 
procedures  for  specific  instruments. 

3.  Specification  of  observation  error 
statistics  for  specific  instnmients  and 
forward  models. 

4.  Moist  balance  constraints  to 
minimize  cloud/precipitation  spin-up/ 
spin-down  in  data  assimilation  systems. 

5.  Definition  of  backgroimd  error 
statistics  for  moistiire  variables  in 
assimilation  systems. 

6.  Efficient  minimization  algorithms 
for  nonlinear  functions  resulting  from 
cloud/precipitation  assimilation. 

Land  Surface  (Technical  Point  of 
Contact:  Dan  Tarpley,  301-763-8042 
X117;  Dan.Tarpley®noaa.gov):  Satellite 
data  contains  much  information  about 
the  land  surface  that  is  not  now  utilized 
in  NWP  and  climate  models.  There  are 
several  reasons  for  this.  One  is  the 
difficulty  in  deriving  physical  quantities 
that  can  be  used  in  land  surface  physics 
packages  from  common  remote  sensing 
quantities.  Examples  are:  (1)  Derivation 
of  leaf  area  index  or  vegetation  fraction 
from  NDVI  or  basic  window  channel 
reflectances,  (2)  the  estimation  of  snow 
fraction  and  snow  albedo  from  satellite 
brightness  measurements,  and  (3) 
estimation  of  surface  thermal  emissivity 
from  multispectral  window  channel 
data.  Another  difficulty  is  the 
complexity  of  assimilation  of  satellite 
window  band  observations  into 
complex  surfece  models.  Forward 
modeb  and  adjoint  formidations  are 
very  difficult  in  the  atmospheric 
window  regions  of  the  spectrum.  For 
example,  proposals  could  focus  on: 

1.  "rimely  (for  operational  weather 
prediction)  retrieval  of  snowpack 
properties  from  satellite  observations 
including  snow  fraction,  snow  albedo, 
.snow  depth,  snow  water  content,  and 
snow  cover  temperature. 

2.  Timely  retrieval  of  vegetation 
properties  from  satellite  observations 
including  green  vegetation  fraction,  leaf 
area  index,  canopy  temperature,  soil 
surface  temperature,  and  canopy 
roughness. 

3.  Development  of  forward  models  for 
reflected  solar  radiation  in  atmospheric 
window  bands  for  specific  instruments 
(see  Radiative  Transfer  Models,  above). 


Federal  Register /Vol.  67,  No.  183 /Friday.  September  20,  2002 /Notices 


59267 


Should  include  bidirectional  properties 
of  the  land  surface. 

4.  Development  and  demonstration  in 
variational  land  data  assimilation  of 
adjoint  models  for  land  physics  models 
and  treatments  for  back^ound  error 
covariances  for  use  with  NWP  models. 

5.  Intercomparison  of  land 
assimilation  techniques  such  as  adjoint 
models/variational  methods,  Kalman 
filters,  neural  networks,  nudging,  and 
direct  insertion  for  use  with  NVi/P 
models. 

Oceans  (Technical  Point  of  Contact: 
Michele  Rienecker,  301-614-5642; 
Michele.Rieneckei®gsfc.nasa.gov) 
Ocean  data  assimilation  is  an  emerging 
technology  with  applications  that  span 
timescales  from  weather  (hurricane 
forecasting,  marine  safety)  to  seasonal- 
to-interannual  climate  forecasts  to 
longer-term  climate  analyses.  The 
challenges  confronting  ocean  data 
assimilation  stem  frtim  the  paucity  of 
observational  data  to  constrain  the 
models  and  to  provide  estimates  of 
errors  and  from  the  strong  negative 
influence  of  atmospheric  forcing  errors 
on  estimates  of  the  ocean  state  from 
numerical  models.  It  is  often  difficult  to 
distinguish  errors  and  biases  in  a  model 
from  those  associated  with  external 
forcing. 

,  Successful  proposals  will  require 
close  coordination  with  NOAA/NCEP 
and/or  NASA/NSIPP.  For  example, 
proposals  could  focus  on: 

1.  Estimation  of  errors  and  error 
covariance  in  both  satellite-derived  and 
NWP  analyses  of  surface  winds,  surface 
stresses  and  surface  fluxes  of  sensible 
and  latent  heat  and  &«sh  water; 

2.  Improvement  of  surface  winds, 
surface  stresses  and  surface  fluxes  of 
sensible  and  latent  heat  and  fresh  water 
from  satellite  observations  and  NWP 
analyses  for  use  in  forcing  ocean 
models,  with  a  priority  on  surface 
winds; 

3.  Establishing  observational  error 
covariances  for  surface  altimeter 
measurements  for  climate  applications; 

4.  Establishing  observational  errors  for 
Argo  temperature-salinity  profiles  for 
climate  applications; 

5.  Optimal  merger  of  information  from 
satellite  altimetry  and  Argo 
temperature-salinity  profiles  in  data 
assimilation  for  large  scale  ocean 
circulation  analyses; 

6.  Ocean  model  bias  correctioif  during 
assimilation; 

7.  Improved  estimates  of  ocean  model 
backgroimd  error  covariances; 

8.  Improved  estimates  of  mixed  layer 
depth  for  utilization  in  hurricane 
forecasts; 


9.  Observing  system  experiments  to 
help  define  the  requirements  for 
remotely  sensed  surface  salinity;  or 

10.  Improved  (multi-sensor)  SST 
retrievab  with  corrections  for  aerosol 
effects. 

Application  Procedures 

All  non-Federal  applicants  are 
required  to  submit  a  complete  NOAA 
Grant  Application  Package  and 
proposal.  The  standard  forms  and 
additional  information  are  available  on 
the  DOC  Grants  Management  Web  site  at 
http://www.doc.gov/oebam/gmnts.htin. 
If  Internet  access  is  not  available,  forms 
can  be  obtained  by  mail  by  contacting 
the  NOAA/NESDIS/ORA  at  (301)763- 
8127.  The  Department  of  Commerce  Pre- 
Award  Notification  of  Requirements  for 
Grants  and  Cooperative  Agreements 
contained  in  the  Federal  Register  Notice 
of  October  1,  2001  (66  FR  49917; 
DOCID:fr01oc01-39)  are  applicable  to 
this  solicitation.  However,  please  note 
that  the  Department  will  not  implement 
the  requirements  of  Executive  Order 
13202  (66  FR  49921),  pursuant  to 
guidance  issued  by  the  Office  of 
Management  and  Budget  in  light  of  a 
court  opinion  which  foimd  that  the 
Executive  Order  was  not  legally 
authorized.  See  Building  and 
Construction  Trades  Department  v. 
Allbau^.  172  F.  Supp.  2d  138,  (D.D.C. 
2001).  This  decision  is  currentiy  on 
appeal.  When  the  case  has  been  finally 
resolved,  the  Department  wiU  provide 
further  information  on  implementation 
of  Executive  Order  13202. 

Proposals  Preparation 

Proposals  must  include  the  signed 
original  and  two  imboimd  copies  and 
must  be  received  at  the  NOAA/NASA 
Joint  Center  for  Satellite  Data 
Assimilation  (address  above)  by  the  date 
indicated  in  the  DATES  section  of  this 
Notice.  Investigators  are  required  to 
submit  3  copies  of  the  proposal, 
however,  the  normal  review  process 
requires  10  copies.  For  an  optimal 
review,  investigators  are  encouraged  to 
submit  sufficient  proposal  copies, 
especially  color  or  unusually  sized  (not 
8.5'  X  11^,  or  otherwise  unusual 
materials  submitted  as  part  of  the 
proposal.  Facsimile  transmissions  and 
electronic  mail  submission  of  proposals 
will  not  be  accepted. 

In  addition  to  the  information 
requested  below,  all  proposals  should 
include  curriculum  vitae  (CV)  for  the 
principal  investigator(s).  The  proposals 
must  include  the  sections  identified 
below  and  total  no  more  than  10  pages 
in  double-spaced,  12-point  font  format. 
The  title  page,  detailed  budget, 
investigator(s)  vitae,  any  appendices, 


and  grants  application  package  forms 
are  not  included  in  the  10  page  limit. 
Midti-year  proposals  up  to  a  maximum 
of  three  years  will  be  considered; 
however,  funding  beyond  the  first  year 
will  be  dependent  upon  satisfactory 
performance  and  the  continued 
availability  of  funds. 

1.  Title  Page.  The  title  page  shaU 
provide  the  project  title,  the  name(s)  of 
the  lead  Principal  Investigator  (PI),  Co- 
investigator  name(s)  if  any,  the 
respective  affiliations,  complete 
addresses,  telephone,  FAX,  and  e-mail 
information.  The  tide  page  will  also 
present  the  total  amoimt  of  Federal 
funds  requested  for  each  budget  period. 
The  tide  page  shall  also  identify  the 
specific  research  area  of  interest  (the 
one  most  relevant  area  from  those  listed 
by  number  in  the  "Program 
Description"  in  this  Notice),  and  clearly 
identify  that  the  proposal  is  in  response 
to  this  Notice.  The  tide  page  should  be 
signed  by  the  PI(s)  and  the  institutional 
representative  of  the  Pi's  organization. 

2.  Abstract  Page.  The  abstract  page 
should  be  headed  writh  the  proposal 
tide,  institution(s),  investigator(s),  total 
proposed  cost  and  budget  period.  The 
abstract  shoiUd  contain  an  introduction 
of  the  problem,  proposed  approach, 
expected  outcome,  and  relevance  to  the 
goals  of  the  JCSDA. 

3.  Goals  and  Objectives.  Identify 
broad  project  goals  and  quantifiable 
objectives. 

4.  Background/Introduction.  State  the 
problem  and  summarize  existing  efforts 
in  the  context  of  present  knowledge 
and/or  capabilities. 

5.  Project  Description/Methodology. 
Describe  the  specifics  of  the  proposed 
approach  to  solving  the  problem  and 
methodology  to  be  used. 

6.  Relevance.  Summarize  the 
relevance  of  the  proposed  work  to  the 
goals  of  NWP,  the  priority  areas  listed 
above,  and  the  potential  improvements 
to  data  assimilation  systems. 

7.  Project  Co-investigators.  Identify 
any  project  Co-investigators,  their 
respective  roles,  and  their 
contributions/relationships  to  the 
proposed  effort. 

8.  Milestones  and  Time  Lines.  List 
target  milestones  and  time  lines  (in 
multi-year  proposed  efforts,  by  year). 

9.  Project  Budget.  Provide  a  detailed 
budget  breakdown  by  category  (and  in 
multi-year  proposed  efforts,  by  year) 
and  a  brief  narrative  to  provide  the  basis 
for  the  budget.  Joint  proposals  by 
Federal  and  non-Federal  applicants 
must  include  separate  budget 
breakdowns  for  the  Federal  and  non- 
Federal  funding  portions.  Non-Federal 
applicants  must  submit  their  budget 
information  using  the  forms  in  the 
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NOAA  Grants  Application  Package 
referenced  above. 

Selection  Criteria  (With  Weights) 

All  proposals  will  be  scored  according 
to  the  following  criteria: 

1.  Importance  and  Relevance  of 
Research  to  the  Assimilation  of  Satellite 
Data  in  NWP  Models  (25  Points) 

Will  the  proposed  work  advance  the 
goal  of  the  JCSDA?  Will  the  proposed 
project  make  a  significant  contribution 
to  the  high  priority  research  and 
technical  areas  listed  above? 

2.  Technical  Merit  (25  Points) 

Is  the  approach  technically  sound? 
Does  the  proposed  project  build  on 
existing  knowledge?  Is  the  approach 
innovative? 

3.  Applicability  and  Effectiveness  (25 
Points)  I 

Does  the  proposed  work  have  the 
potential  to  si^iificantly  advance  the 
use  of  satellite  observations  in 
numerical  weather  and  short-term 
climate  prediction  models?  Does  the 
proposed  work  provide  for  flexible, 
early  and  effective  opportunities  for 
evaluation  at  the  JCSDA  (e.g.,  through 
cooperative  experiments, 
demonstrations,  or  JCSDA  evaluations)? 
Does  the  proposed  work  have  the 
potential  for  long-term  (lasting)  value 
and  widespread  applicability?  Does  the 
proposed  work  include  an  effective 
mechanism  by  which  the  project's 
progress  can  be  evaluated? 

.  4.  Cost  Efficiency  (10  Points) 

Is  the  budget  realistic  and 
commensurate  with  the  project  needs? 
Does  the  budget  narrative  justify  the 
proposed  expenditures?  _ 

5.  Meaningful  Participation  of  Minority 
Serving  (MSI)  Institution(s)  (5  Points) 

Is  there  meaningful  participation  by 
an  MSI  in  the  proposed  work?  Are  there 
subgrants,  subcontracts  or  other 
partnership  arrangements  proposed 
with  MSIs? 

6.  Overall  Qualifications  (10  Points) 

Are  the  proposers  capable  of 
conducting  a  project  of  the  scope  and 
scale  proposed  (i.e.,  scientific, 
professional,  facility,  and  administrative 
resources/capabilities)?  Are  appropriate 
partnerships  going  to  be  employed  to 
achieve  the  highest  quality  content  and 
maximal  efficiency? 

Selection  Process 

A  selection  panel  will  be  convened  to 
review  and  to  provide  recommendations 
on  selection  using  the  criteria  published 


in  these  guidelines.  The  panel  may 
include  both  Federal  and  non-Federal 
individuals.  Each  member  of  the  review 
panel  will  review  each  proposal  and 
assign  the  proposal  a  score.  No 
consensus  advice  will  be  given  by^he 
panel.  Proposals  will  be  ranked  and 
presented  to  the  Selecting  Official  for 
final  selection.  In  addition  to  the 
individual  proposal  rankings  assigned 
by  the  panel,  the  Selecting  Officid  may 
consider  the  following  programmatic 
factors:  balance  among  the  prioritized 
research  areas  of  programmatic  interest 
described  in  the  "Program  Description" 
section  of  this  Notice,  extent  of 
collaboration  between  non-Federal  and 
Federal  investigators,  and  duplication  of 
existing  supported  research. 

Disposition  of  Unsuccessful 
Proposals.  Proposals  wiU  be  held  in  the 
Program  Office  imtil  awards  are  made  to 
the  selected  applicants  and  then 
destroyed. 

Proiect  Management 

All  projects  will  be  reviewed  at  an 
aimual  meeting  of  all  grantees  and 
JCSDA  staff.  Semi-annual  progress 
reports  will  be  required  of  all  grantees. 

Intergovernmental  Review 

Applications  under  this  program  are 
not  subject  to  Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs." 

Executive  Order  12866 

It  has  been  determined  that  this  notice 
is  not  significant  for  purposes  of 
Executive  Order  12866. 

Executive  Order  13132  (Federalism) 

It  has  been  determined  that  this  notice 
does  not  contain  policies  with 
Federalism  implications  as  that  term  is 
defined  in  Executive  Order  13132. 

Because  notice  and  comment  are  not 
required  under  5  U.S.C.  553,  or  any 
other  law,  for  notices  relating  to  public 
property,  loans,  grants,  benefits,  or 
contracts  (5  U.S.C.  553(a)),  a  Regulatory 
Flexibility  Analysis  is  not  required  and 
has  not  been  prepared  for  this  notice,  5 
U.S.C.  601  et  seq. 

Paperwork  Reduction  Act 

This  document  contains  collection  of 
information  requirements  subject  to  the 
Paperwork  Reduction  Act  (PRA).  The 
use  of  Standard  Forms  424,  424A,  424B, 
and  SF-LLL  have  been  approved  by 
OMB  under  the  respective  control 
numbers  0348-0043,  0348-0044,  0348- 
0040,  and  0348-0046.  Notwithstanding 
any  other  provision  of  law,  no  person  is 
required  to  respond  to^  nor  shall  any 
person  be  subject  to  a  penalty  for  foilure 
to  comply  with  a  collection  of 


information  subject  to  the  Paperwork 
Reduction  Act  imless  that  collection 
'displays  a  currentiy  valid  OMB  Control 
Number. 

Dated:  September  13,  2002. 
Marjr  M.  Glackin, 

Deputy  Assistant  Administrator  for  Satellite 
and  Information  Services,  NOAA. 
(FR  Doc.  02-23926  Filed  9-19-02;  8:45  am] 
BUJNO  COK  361»-HR-P 


DEPARTMENT  OF  COMMERCE 

NatkNial  Ocaanic  and  Atmoapharic 
Admlniatration 

Notice  of  Datea  and  Locationa  for 
Public  Scoping  Maatinga  on  the 
Raviaw  of  the  Garry  E.  Studda 
Stailwagan  Banit  National  Marine 
Sanctuary  Management  Plan 

agency:  National  Marine  Sanctuary 
Program  (NMSP),  National  Ocean 
Service  (NOS),  National  Oceanic  and 
Atmospheric  Administration, 
Department  of  Commerce  (DOC). 
summary:  The  Stellwagen  Bank  National 
Marine  Sanctuary  (SBNMS)  was 
designated  in  1992.  Encompassing  an 
842-square  mile  area  off  the  coast  of 
Massachusetts,  SBNMS  protects  one  of 
the  most  biologically  diverse  areas  along 
the  eastern  seaboard.  It  is  one  of  the 
primary  feeding  groimds  of  the  highly 
migratory  humpback  whale,  the  part- 
time  home  of  the  endangered  northern 
right  whale,  and  has  a  highly  varied 
seaflbor  that  supports  a  wide  variety  of 
demersal  fish  species  and  invertebrate 
species. 

In  accordance  with  Section  304(e)  of 
the  National  Marine  Sanctuaries  Act,  as 
amended,  (NMSA)  (16  U.S.C.  1431  et 
seq.),  the  NMSP  has  re-initiated  a 
review  of  the  SBNMS  management  plan 
to  evaluate  the  substantive  progress 
toward  implementing  the  management 
plan  and  goals  of  the  Sanctuary  and  to 
make  revisions  to  the  plan  and 
regiilations  as  necessary  to  fulfill  the 
purposes  and  policies  of  the  NMSA. 
NOAA  is  currentiy  seeking  comments 
on  the  scope,  types,  and  significance  of 
issues  related  to  the  Sanctuary 
management  plan  and  regulations. 

Background 

The  current  management  plan  for  the 
Sanctuary  was  originally  published  in 
^  July  1993.  In  December  1998  and 
January  1999,  the  NMSP  initiated  a 
review  of  this  plan  by  holding  scoping 
meetings  to  solicit  public  comments  on 
the  status  of  site  management.  Scoping 
participants  commented  on  a  variety  of 
issues,  which  were  then  characterized 
by  Sanctuary  staff  and  drafted  into  a 
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"State  of  the  Sanctuary  Report"  during 
Winter  2001/2002  (a  change  in 
Sanctuary  administration  delayed  the 
management  plan  review  process  for 
approximately  one  year). 

The  State  of  the  Sanctuary  Report, 
which  also  contains  ciuxent  background 
information  on  the  Sanctuary's 
administrative  capacities,  its 
environmental  features  and  himian  uses, 
and  its  going  activities,  has  been 
released  to  familiarize  the  public  with 
the  current  status  of  Sanctuary 
management  and  the  range  of  issues 
identified  during  the  initial  scoping 
period  of  1998/1999.  The  report  can  be 
obtained  by  contacting  the  SBNMS 
Management  Plan  Review  Coordinator 
at  the  address  below  or  by  downloading 
it  from  the  SBNMS  website  at  http:// 
stellwagen.nos.noaa.gov.  Interested 
parties  should  refer  to  this  report  when 
submitting  comments  on  the 
Sanctuary's  management  plan  during 
this  re-initiation  of  the  scoping  period. 

Comments  on  the  Sanctiiary 
management  plan  or  regulations  may  be 
submitted  in  three  ways:  (1)  In  writing 
to  SBNMS  Management  Plan  Review 
Coordinator  at  the  address  or  fax 
number  below;  (2)  via  email  to 
sbnmsplan@noaa.gov;  or  (3)  in  writing 
or  orally  at  one  of  the  public  meetings. 

The  public  meetings  will  begin  on 
September  24,  2002.  A  complete  list  of 
dates  and  address  for  these  meetings  is 
an  follows: 

Meeting  1 — 6:30  p.m.  Tuesday, 
September  24,  2002  at  the  Mystic 
Aquariiun  in  Mystic,  CT;  htt:// 
www.mysticaquarium.  org. 

Meeting  2 — 6:30  p.m.  Wednesday, 
September  25,  2002  at  the  New  Bedford 
Whaling  Museum  in  New  Bedford,  MA 
(18  Johnny  Cake  Hill  Rd);  httpJI 
whalingmuseum.org. 

Meeting  5—6:30  p.m.  Thursday, 
September  26,  2002  at  the  Provincetown 
Town  Hall  Auditoriimi  in 
Provincetown,  MA  (260  Commercial 
St.);  http://www.provincetowngov.org. 

Meeting  4 — 10  a.m.  Satiuday, 
September  28,  2002  at  the  Sea 
Education  Association  in  Falmouth,  MA 
(177  Woods  Hole  Rd.);  http:// 
www.sea.edu. 

Meeting  5 — 6:30  p.m.  Monday, 
September  30,  2002  at  the  Gloucester 
City  Hall  Council  Chamber  in 
Gloucester,  MA  (9  Dale  Ave.);  htt:// 
www.ci.gloucester.ma.  us. 

Meeting  6 — 6:30  p.m.  Tuesday, 
October  1,  2002  at  tiie  University  of 
Maine  School  of  Law  in  Portland,  ME 
(246  Deering  Ave.);  http:// 
www.law.  usm.maine.edu/about-dir.htm. 

Meeting  7—6:30  p.m.  Wednesday, 
October  2,  2002  at  Yokens  Restaurant 
and  Conference  Center  in  Portsmouth, 


NH  (Rte.  1,  So.  1390  Lafayette  Rd.); 
http://www.yokens.com. 

Meeting  8—6:30  p.m.  Thursday, 
October  3,  2002  at  the  New  England 
Aquarium  in  Boston,  MA  (Central 
Wharf);  http://www.neaq.org. 

Meeting  9 — 11  a.m.  Saturday,  October 
5,  2002  at  the  Plymouth  Public  Library 
in  Plymouth,  MA  (132  South  St.); 
http://www.gis.net/~ppl/. 
DATES:  The  public  meetings  begin 'on 
September  24,  2002  and  end  on  October 
5,  2002;  comments  on  the  management 
planor  regulations  should  be  received 
on  or  before  October  18,  2002. 
ADDRESSES:  Addresses  for  the  upcoming 
public  meetings  are  detailed  in  the 
Background  section  above.  For  a  copy  of 
the  State  of  the  Sanctuary  Report, 
contact  the  Management  Plan  Review 
Coordinator,  Stellwagen  Bank  National 
Marine  Sanctuary,  175  Edward  Foster 
Rd.  Scituate,  MA  02066.  Copies  can  also 
be  downloaded  from  the  SBNMS 
website  at  http:// 
stellwagen  .nos.noaa  .gov. 

To  submit  comments,  you  may  (1) 
mail  them  to  the  address  above;  (2)  fax 
them  to  (781)  545-8036;  (3)  email  them 
to  sbnmsplan@noaa.gov;  or  (4)  attend 
one  of  the  upcoming  public  meetings. 
Comments  should  be  addressed  to  the 
attention  of  the  Management  Plan 
Review  Coordinator. 
FOR  FURTHER  INFORMATION  CONTACT: 
Katiina  VanDine  at  (781)  545-8026 
X203  or  via  e-mail  at 
sbnmsplan@noaa.gov. 

Dated:  September  17,  2002. 
Jamison  S.  Hawkins, 

Deputy  Assistant  Administrator  for  Ocean 
Services  and  Coastal  Zone  Management. 
[FR  Doc.  02-23980  Filed  9-19-02;  8:45  am] 
BHJJNQCOOE  3S10-0S-M 


DEPARTMENT  OF  DEFENSE 
Offlca  of  ttie  Secretary 
Board  of  Viattora  Meeting 

AGENCY:  Defense  Acquisition 

University,  DoD. 

ACTION:  Notice  of  Board  of  Visitors 

meeting. 

summary:  The  September  18,  2002 
meeting  of  the  Defense  Acquisition 
University  (DAU)  Board  of  Visitors 
(BoV)  announced  in  the  Federal 
Register  on  August  20,  2002  (67  FR 
53916)  has  been  canceled.  The  meeting 
has  been  rescheduled  for  October  22, 
2002.  The  purpose  of  this  meeting  is  to 
report  back  to  the  BoV  on  continuing 
items  of  interest. 


DATES:  October  22,  2002  fit>m  0900- 
1500. 

ADDRESSES:  Packard  Conference  Center, 
Building  184,  Fort  Belvoir,  Virginia. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Diane  Reid  at  703-805-5133. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  is  open  to  the  public;  however, 
because  of  space  limitations,  allocation 
of  seating  will  be  made  on  a  first-come, 
first  served  basis.  Persons  desiring  to 
attend  the  meeting  should  call  Ms. 
Diane  Reid  at  703-805-5133. 

Dated:  September  12,  2002. 
Patricia  L.  Toppings, 

Alternative  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

[FR  Doc.  02-23855  Filed  9-19-02;  8:45  am} 
BMXMQ  CODE  8001 -OS-M 


DEPARTMENT  OF  DEFENSE 
Department  of  the  Air  Force 

HQ  USAF  Scientific  Advlaory  Board 

AGENCY:  Department  of  the  Air  Force, 

DoD. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  Public  Law  92- 
463,  notice  is  hereby  given  of  the 
forthcoming  meeting  of  the  2003 
Science  and  Technology  Review.  The 
purpose  of  the  meeting  is  to  allow  the 
SAB  and  study  leadership  to  assess  the 
quality  and  long-term  relevance  of 
scientific  research.  Because  classified 
and  contractor-proprietary  information 
will  be  discussed,  this  meeting  will  be 
closed  to  the  public. 
DATES:  October  28  to  November  1,  2002. 
ADDRESSES:  Wright-Patterson  Air  Force 
Base. 

FOR  FURTHER  INFORMATION  CONTACT: 
Major  John  Pemot,  Air  Force  Scientific 
Advisory  Board  Secretariat,  1180  Air 
Force  Pentagon,  Rm  5D982,  Washington 
DC  20330-1180,  (703)  697-4811. 

Pamela  D.  Fitigerald, 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  02-23972  Filed  9-19-02;  8:45  am] 
BIUMQ  COOe  S001-06-^ 


DEPARTMENT  OF  DEFENSE 
Department  of  the  Air  Force 

HQ  USAF  Scientific  Advlaory  Board 

AGENCY:  Department  of  the  Air  Force, 

DoD. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  Public  Law  92- 
463,  notice  is  hereby  given  of  the 
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forthcoming  meeting  of  the  2003 
Science  and  Technology  Review.  The 
purpose  of  the  meeting  is  to  allow  the 
SAB  and  study  leadership  to  assess  the 
quality  and  long-term  relevance  of 
scientific  research.  Because  classified 
and  contractor-proprietary  information 
will  be  discussed,  this  meeting  will  be 
closed  to  the  public. 
DATES:  October  14-18,  2002. 
ADDRESSES:  Wright-Patterson  Air  Force 
Base. 

FOR  FURTHER  INFORMATK)N  CONTACT: 

Major  John  Pemot,  Air  Force  Scientific 
Advisory  Board  Secretariat,  1180  Air 
Force  Pentagon,  Rm  5D982,  Washington 
DC  20330-1180,  (703)  697-4811. 

Pamela  D.  Fitzgerald, 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  02-23973  Filed  9-19-02;  8:45  am) 
BILUNG  CODE  S001-0S-P 


DEPARTMENT  OF  DEFENSE 
Department  of  the  Air  Force 

HQ  USAF  Scientific  Advisory  Board 

AGENCY:  Department  of  the  Air  Force. 

DoD. 

ACTION:  Notice  of  meeting. 

summary:  Pursuant  to  Public  Law  92- 
463.  notice  is  hereby  given  of  the 
forthcoming  meeting  of  the  2003 
Science  and  Technology  Review.  The 
piupose  of  the  meeting  is  to  allow  the 
SAB  and  study  leadership  to  assess  the 
quality  and  long-term  relevance  of 
scientific  research.  Because  contractor- 
proprietary  information  will  be 
discussed,  this  meeting  will  be  closed  to 
the  public. 

DATES:  October  21-25,  2002. 
ADDRESSES:  Holiday  Inn,  Palmdale,  CA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Major  John  Pemot,  Air  Force  Scientific 
Advisory  Board  Secretariat,  1180  Air 
Force  Pentagon,  Rm  5D982,  Washington 
DC  20330-1180,  (703)  697-4811. 

Pamela  D.  Fitzgerald, 

Air  Force  Federal  Register  Liaison  Officer. 
(FR  Doc.  02-23974  Filed  9-19-02;  8:45  am) 
BILUNG  CODE  S001-0»-P 


DEPARTMENT  OF  DEFENSE 

Department  of  ttie  Air  Force 

HQ  USAF  Scientific  Advisory  Board 

AGENCY:  Department  of  the  Air  Force, 

DoD. 

ACTION:  Notice  of  meeting. 


SUMMARY:  Pursuant  to  Public  Law  92- 
463,  notice  is  hereby  given  of  the 
forthcoming  meeting  of  the  2003 
Science  and  Technology  Review.  The 
purpose  of  the  meeting  is  to  allow  the 
SAB  and  study  leadership  to  assess  the 
quality  and  long-term  relevance  of 
scientific  research.  Because  classified 
and  contractor-proprietary  information 
will  be  discussed,  this  meeting  will  be 
closed  to  the  public. 
DATES:  November  18-22,  2002. 
ADDRESSES:  Hanscom  and  Kirtland  Air 
Force  Bases. 

FOR  FURTHER  INFORMATION  CONTACT: 
Major  John  Pemot,  Air  Force  Scientific 
Advisory  Board  Secretariat,  1180  Air 
Force  Pentagon,  Rm  5D982,  Washington 
DC  20330-1180,  (703)  697-4811. 

Pamela  D.  Fitzgerald, 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  02-23975  Filed  9-19-02;  8:45  am] 
BNXING  CODE  S001-05-P 


DEPARTMENT  OF  DEFENSE 
Department  of  ttie  Air  Force 

HQ  USAF  Scientific  Advisory  Board 

AGENCY:  Department  of  the  Air  Force, 

DoD. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  Public  Law  92- 
463,  notice  is  hereby  given  of  the 
forthcoming  meeting  of  the  2003 
Science  and  Technology  Review.  The 
purpose  of  the  meeting  is  to  allow  the 
SAB  and  study  leadership  to  assess  the 
quality  and  long-term  relevance  of 
scientific  research.  Because  classified 
and  contractcw-proprietary  information 
will  be  discussed,  this  meeting  will  be 
closed  to  the  public. 
DATES:  December  2-6,  2002. 
ADDRESSES:  Kirtland  Air  Force  Base. 
FOR  FURTHER  INFORMATION  CONTACT: 
Major  John  Pemot,  Air  Force  Scientific 
Advisory  Board  Secretariat,  1180  Air 
Force  Pentagon,  Rm  5D982,  Washington 
DC  20330-1180,  (703)  697-4811. 

Pamela  D.  Fitzgerald, 

Air  Force  Federal  Register  Liaison  Officer. 
(FR  Doc.  02-23976  Filed  9-19-02;  8:45  am] 

BIUJNG  CODE  5001-OS-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Proposed  Collection;  Comment 
Request 

agency:  Department  of  the  Army,  DoD. 
ACTION:  Notice. 


In  compliance  with  section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  Department 
of  the  Army  announces  a  proposed 
public  information  collection  and  seeks 
public  comment  on  the  provisions 
thereof.  Comments  are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper, 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed 
information  collection;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
information  collection  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Consideration  will  be  given  to  all 
comments  received  by  November  19, 
2002. 

ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Department  of  the  Army,  Office  of  the 
Assistant  G-1  (Civilian  Personnel 
Policy),  Plans  and  Strategies  Division, 
Hoffman  I,  Attn:  DAPE-CP-PL  (Murray 
J.  Mack),  2661  Eisenhower  Avenue, 
Hoffman  I,  Room  400,  Alexandria,  VA 
22332-0300.  Consideration  will  be 
given  to  all  comments  received  within 
60  days  of  the  date  of  publication  of  this 
notice. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  this 
proposed  information  collection  or  to 
obtain  a  copy  of  the  proposal  and 
associated  collection  instnmients, 
please  write  to  the  above  address,  or  call 
Department  of  the  Army  Reports 
Clearance  Officer  at  (703)  692-1451. 

Title:  Evaluation  of  the  Army  Benefits 
Center— Civilian  (ABC-C)  Retirement 
~  System. 

Needs  and  Uses:  To  assess  the  utility 
and  efficiency  of  the  Army  Benefits 
Center — Civilian  (ABC-C)  retirement 
system.  To  this  end,  recently  retired 
Army  civilian  employees  whose 
retirements  were  processed  by  the  Army 
Benefits  Centers  will  be  surveyed.  The 
purpose  of  the  survey  is  to  determine 
the  degree  of  customer  satisfaction  with 
the  current  system  and  to  make 
recommendations  for  improvements. 

Affected  Public:  Individuals  or 
household. 
^  Annual  Burden  Hours:  375. 

Number  of  Respondents:  1,500. 

Responses  per  Respondent:  1. 

Avemge  Burden  per  Response:  15 
minutes. 

Frequency:  One  time. 
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SUPPLEMENTARY  INFORMATKM:  The  Army 
Benefit  Center — Civilian  replaces  the 
old  way  of  doing  business  and  is  a  major 
change  for  management,  supervisors, 
employees,  CPOC,  and  Civilian 
Personnel  Advisory  Center  (CPAC)  staff. 
The  ABC-C  services  include 
information  and  assistance  regarding  the 
Federal  Employee's  Health  Benefits 
(FEHB)  Program,  the  Federal 
Employees'  Group  Life  Insurance 
(FEGli)  Program,  the  thrift  Savings  Plan 
(TSP)  Program,  Civil  Service  Retirement 
System  (CSRS)  and  Federal  Employees' 
Retirement  System  (FERS),  and  survivor 
benefits  (death  and  dismemberment 
claims). 

Luz  D.Ortiz, 

Army  Federal  Register  Liaison  Officer. 

[FR  Doc  02-23851  Filed  9-19-02;  8:45  am] 

BIUJNQ  CODE  371ft-0»4l 


DEPARTMENT  OF  DEFENSE 

Dopartment  of  the  Army 

AvailaMllty  for  Non-Exelusivs, 
Exchisivs,  or  Partially  Excluslva 
Licansing  of  U.S.  Patsnt  Application 
Concaming  Mattiod  for  Detacting 
Clostridium  Botuliniim  Neurotoxin 
Serotypes,  A,  B,  E  and  F  in  a  Sample 

agency:  Department  of  the  Army,  DOD. 
ACTION:  Notice. 

summary:  In  accordance  with  37  CFR 
404.6  and  404.7,  annoimcement  is  made 
of  the  availability  for  licensing  of  U.S.   ~ 
Patent  Application  No.  09/952,078 
entitled  "Method  for  Detecting 
Clostridium  Botuliniun  Neurotoxin 
Serotypes  A,  B,  E  and  F  in  a  Sample," 
filed  September  14,  2001.  Foreign  rights 
(PCT/USOl/28641)  are  also  available. 
The  United  States  Government,  as 
represented  by  the  Secretary  of  the 
Army  has  rights  in  this  invention. 
ADDRESSES:  Commander,  U.S.  Army 
Medical  Research  and  Materiel 
Command,  ATTN:  Command  Judge 
Advocate,  MCMR-JA,  504  Scott  Street, 
Fort  Detrick.  Frederick,  MD  21702- 
5012. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
patent  issues,  Ms.  Elizabeth  Arwine, 
Patent  Attorney,  (301)  619-7808.  For 
licensing  issues.  Dr.  Paul  Mele,  Office  of 
Research  &  Technology  Assessment, 
(301)  619-6664.  both  at  telefax  (301) 
619-5034. 

SUPPlfMENTARY  INFORMATION:  Sensitive 
and  specffic  enzyme-linked 
immunosorbent  assays  which  detect 
Clostridiimi  botulinum  neurotoxins 
serotypes  A,  B,  E,  and  F  in  a  sample  are 
described.  The  assay  is  based  upon 


affinity-purified  antibodies  directed 
against  the  C-£ragments  of  each  toxin, 
lliese  assays  demonstrate  sensitivity 
close  to  that  of  the  mouse  bioassay 
without  the  use  of  animals  and  in  a 
much  simpler  format  than  other  assays 
of  similar  sensitivity. 

Luz  D.  Ortiz, 

Army  Federal  Register  Liaison  Officer. 

[FR  Doc.  02-23853  Filed  9-19-02;  8:45  am] 

BILUNO  CODE  3n»-0»-H 


DEPARTMENT  OF  DEFENSE 

Dapartmant  of  tha  Army 

AvailabHHy  for  Non-Exeluslva. 
Exduslva,  or  Partially  Exdualva 
Ucanalfig  of  U.S.  Patent  Application 
Concerning  Compositions  for 
Traatmant  of  I  lemorrtiaging  WKh 
Actlvatad  Factor  Vila  In  Combination 
WItfi  Fibrinogan  and  Malltods  of  Using 
Same 

AGENCY:  Department  of  the  Army,  DOD. 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  37  CFR 
404.6  and  404.7,  aimoimcement  is  made 
of  the  availability  for  licensing  of  U.S. 
Patent  Application  No.  09/756,907 
entitled  "Compositions  for  Treatment  of 
Hemorrhaging  with  Activated  Factor 
Vila  in  Combination  with  Fibrinogen 
and  Methods  of  Using  Same,"  filed 
January  10.  2001.  Foreign  rights  (PCT/ 
USOl/00725)  are  also  available.  The 
United  States  Government,  as 
represented  by  the  Secretary  of  the 
Army  has  rights  in  this  invention. 
ADDRESSES:  Commander,  U.S.  Army 
Medical  Research  and  Materiel 
Command,  ATTN:  Command  Judge 
Advocate,  MCMR-JA,  504  Scott  Street, 
Fort  Detrick,  Frederick,  MD  21702- 
5012. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
patent  issues,  Ms.  Elizabeth  Arwine, 
Patent  Attorney,  (301)  619-7808.  For 
licensing  issues.  Dr.  Paul  Mele.  Office  of 
Research  &  Technology  Assessment, 
(301)  619-6664,  both  at  telefax  (301) 
619-5034. 

SUPPt.EMENTARY  MFORMATION:  The 
combination  of  recombinant  fector  Vila 
and  fibrinogen  is  effective  in  treatment 
for  bleeding  where  direct  pressure, 
tourniquets,  indirect  pressure,  surgical 
ligation,  bandaging,  and  transfusion  of 
blood  or  plasma  products  are  typically 
used.  The  combination  of  fector  Vila 
and  fibrinogen  is  administered 
intravenously,  either  sequentially  or 
simultaneously.  The  compositions  may 
be  safely  circulated  in  the  blood  vessels 
to  sites  of  injury.  This  is  effective  for 


single  or  multiple  external  or  internal 
wounds. 

Luz  D.  Ortiz, 

Army  Federal  Liaison  Officer. 

[FR  Doc.  02-23852  Filed  9-19-02;  8:45  am] 

MUJNQ  COOE  >7ie-0»-M 


DEPARTMENT  OF  DEFENSE 

Dapartmant  Of  tha  Army 

AvailaMllty  for  Non-Exciualva, 
Exdualva,  or  Partially  Exdualva 
Ucanaing  of  U.S.  Patent  Application 
Concaming  Eaay  Accaas  Dental  Field 
Operating  and  Traatmant  System 
itaving  Ovar-ttia-Pattent  Delivery 

AGENCY:  Department  of  the  Army.  DoD. 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  37  CFR 
404.6  and  404.7,  annoimcement  is  made 
of  the  availability  for  licensing  of  U.S. 
Patent  Application  No.  09/828,601 
entitled  "Easy  Access  Dental  Field 
Operating  and  Treatment  System 
Having  Over-the-Patient  Delivery,"  filed 
April  6,  2001.  Foreign  rights  are  also 
available  IPCT/US02/01283).  The 
United  States  Government,  as 
represented  by  the  Secretary  of  the 
Army,  has  rights  in  this  invention. 

ADDRESSES:  Coimnander,  U.S.  Army 
Medical  Research  and  Materiel 
Command,  ATTN:  Command  Judge 
Advocate,  MCMR-JA,  504  Scott  Street, 
Fort  Detrick,  Frederick,  MD  21702- 
5012. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

patient  issues,  Ms.  Elizabeth  Arwine, 
Patent  Attorney.  (301)  619-7808.  For 
licensing  issues.  Dr.  Paul  Mele,  Office  of 
Research  &  Technology  Assessment, 
(301)  619-6664,  both  at  telefax  (301) 
619-5034. 

SUPPLEMENTARY  INFORMATION:  Dental 
treatment  systems  are  systems  which 
facilitate  the  delivery  of  dental  services 
to  patients.  The  application  relates,  in 
general,  to  portable  dental  treatment 
systems. 

Luz  D.Ortiz, 

Army  Federal  Register  Liaison  Officer. 

[FR  Doc.  02-23849  Filed  9-19-02;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Availability  of  Non-Exclusive, 
Exclusive  License  or  Partially 
Exclusive  Licensing  of  U.S.  Patent 
Concerning  Large-Scale  Production  of 
Polyphenols  or  Potyaromatic  Amines 
Using  Enzyme-Mediated  Reactions 

agency:  Department  of  the  Anny,  DoD. 
ACnON:  Notice. 

summary:  In  accordance  with  37  CFR 
404.6,  announcement  is  made  of  the 
availability  for  licensing  of  U.S.  Patent 
No.  US  6,444,450-82  entitled  "Large- 
Scale  Production  of  Polyphenols  or 
Polyaromatic  Amines  Enzyme-Mediated 
Reactions"  issued  September  3,  2002. 
This  patent  has  been  assigned  to  the 
United  States  Government  as 
represented  by  the  Secretary  of  the 
Army. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  Rosenkrans  at  U.S.  Army  Soldier 
and  Biological  Chemical  Command, 
Kansas  Street,  Natick,  MA  01760,  Phone 
(508)  233-4928  or  e-mail: 
Robert.Rosenkrans@natick.anny.mil. 

SUPPLEMENTARY  INFORMATION:  Any 
licenses  granted  shall  comply  with  35 
U.S.C.  209  and  37  CFR  part  404. 

Luz  D.  Oritz, 

Army  Federal  Register  Liaison  Officer. 

[FR  Doc.  02-23850  Filed  9-19-02;  8:45  am) 

BKJJNGCOOE  snO-OS-M 


DEPARTMENT  OF  DEFENSE 

Department  of  ttie  Army;  Corps  of 
Engineers 

Availability  of  the  Diaft  Supplemental 
Environmental  Impact  Statement  for 
the  Missouri  River  Fish  and  Wildlife 
Mitigation  Project  Located  on  the 
Missouri  River  From  Sioux  City,  Iowa 
to  the  Mouth  Near  St  Louis,  MO  in  the 
States  of  Iowa,  Nebraslu,  Kansas,  and 
Missouri 

AGENCY:  Department  of  the  Army.  U.S. 
Army  Corps  of  Engineers,  DoD. 
ACTION:  Notice  of  availability. 

SUMMARY:  This  announces  the 
availability  of  the  Draft  Supplemental 
Environmental  Impact  Statement 
(DSEIS)  for  the  Missouri  River  Fish  and 
Wildlife  Mitigation  Project  located  on 
the  Missouri  River  in  the  States  of  Iowa, 
Nebraska,  Kansas,  and  Missouri.  The 
Mitigation  Project  was  first  authorized 
by  the  Water  Resources  Development 
Act  (WRDA)  OF  1986,  which  included 
the  development  of  48,100  acres  of 


aquatic  and  terrestrial  habitat  for  fish 
and  wildlife  along  the  735  miles  of  the 
Missouri  River  between  Sioux  City,  lA 
and  St.  Louis,  MO.  The  WRDA  of  1999 
modified  the  Mitigation  Project  by 
increasing  the  amount  of  habitat 
development  by  118,650  acres  to  a  total 
of  166,750  acres.  The  DSEIS  assesses  the 
potential  environmental  impacts  of  the 
modified  Mitigation  Project,  which 
includes  the  development,  restoration, 
or  enhancement  of  fish  and  wildlife 
habitat  on  an  additional  118,650  acres 
on  individual  sites  purchased  from 
willing  sellers  and  through  easements. 
The  purpose  of  the  Mitigation  Project  is 
to  restore  fish  and  wildlife  habitat  losses 
resulting  fi'om  the  construction  and 
development  of  the  Missouri  River  Bank 
Stabilization  and  Navigation  Project 
(BSNP).  Seven  alternatives  are 
considered  in  the  DSEIS  and  three 
alternatives  are  analyzed  in  detail 
including  a  Preferred  Action,  No 
Development  alternative,  and  No  Action 
alternative. 

DATES:  The  public  comment  period  for 
the  DSEIS  will  end  45  days  after 
publication  of  the  notice  of  availability 
in  the  Federal  Register  by  the  U.S. 
Enviroiunental  Protection  Agency. 
Comments  on  the  DSEIS  should  be 
received  no  later  than  November  4, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kelly  Ryan,  US  Army  Corps  of 
Engineers,  Kansas  City  District,  Attn: 
CENWK-PM-CJ.  601  East  12th  Street, 
Kansas  City,  MO,  64106-2896,  Phone: 
816-983-3324. 

SUPPLEMENTARY  INFORMATION:  1.  The 
U.S.  Fish  and  Wildlife  Service,  U.S. 
Environmental  Protection  Agency,  Iowa 
Department  of  Natural  Resources, 
Kansas  Department  of  Wildlife  and 
Parks,  Nebraska  Game  and  Parks 
Commission,  and  the  Missouri 
Department  of  Conservation  are  serving 
as  cooperating  agencies  on  the 
preparation  of  the  DSEIS. 

2.  Three  alternatives  are  considered  in 
detail  in  the  DSEIS: 

a.  The  Preferred  Action  alternative 
includes  the  development,  restoration, 
or  enhancement  of  fish  and  wildlife 
habitat  on  an  additional  118,650  acres 
on  individual  sites  purchased  from 
willing  sellers  and  through  easements. 
Included  in  the  118,650  acres  would  be 
the  construction  or  restoration  of 
approximately  7,000  to  20,000  acres  of 
shallow  water  habitat  to  achieve  a  goal 
of  20-30  acres  per  mile  along  the  735- 
mile  BSNP. 

b.  The  No  Development  alternative 
includes  the  acquisition  of  118,650 
acres  on  individual  sites  purchased 
from  willing  sellers  or  through 


easements,  however,  there  would  be  no 
subsequent  habitat  development  or 
construction  activities. 

c.  The  No  Action  alternative  would 
not  develop,  restore,  or  enhance  any 
additional  acres  for  fish  and  wildlife 
habitat  except  for  that  previously 
authorized  under  WRDA  of  1986  or  that 
of  other  state  or  Federal  programs. 

3.  Open  house  public  meetings  on  this 
DSEIS  will  be  held  bom  4:30  p.m.  to  6 
p.m.  and  formal  public  hearings  for  the 
purpose  of  receiving  comments  will 
begin  at  7  p.m.  at  the  following 
locations: 

a.  October  8,  2002 — Lange  Middle 
School,  2201  E.  Smiley  Lane,  Colimibia, 
MO. 

b.  October  9,  2002 — Washington 
Middle  School,  401  E.  14th  Street. 
Washington,  MO. 

c.  October  10,  2002 — Lexington 
Middle  School.  1111  S.  24th  Street, 
Lexington,  MO. 

d.  October  15,  2002— Sidney 
Elementary  School,  1004  Illinois  Street. 
Sidney,  lA. 

e.  October  16,  2002 — Atchison 
Heritage  Convention  Center.  710  S.  9th 
Street,  Atchison.  KS. 

f.  October  17,  2002— Arbor  Park 
Elementary  School.  1717  Adams  Street, 
Blair,  NE. 

4.  Copies  of  the  DSEIS  are  available 
for  review  in  the  following  libraries: 

a.  Atchison  Library,  401  Kansas 
Avenue,  Atchison,  KS  66002. 

b.  AttJiison  County  Library,  200  S. 
Main  St.,  Rock  Port,  MO  64482-1532. 

c.  Blair  Public  Library,  210  S.  17th 
Street,  Blair,  NE  68008. 

d.  Boonslick  Regional  Library,  618 
Main  Street.  Boonville,  MO  65233- 
1572. 

e.  Callaway  County  Public  Library, 
710  Court  Street.  Fulton.  MO  65251. 

f.  Carrollton  Public  Library,  206  W. 
Washington,  Carrollton,  MO  64633. 

g.  Council  Bluffs  Pubhc  Library,  400 
Willow  Ave.,  Council^luffs.  lA  51503- 
4269. 

h.  Daniel  Boone  Regional  Library,  100 
W.  Broadway,  Columbia,  MO  65201. 

i.  Dakota  City  Public  Library.  1708 
Broadway,  Dakota  City,  NE  68731. 

j.  Fayette  Pubhc  Library,  201  South 
Main  Street,  Fayette.  MO  65248. 

k.  Keytesville  Library.  406  W.  Bridge 
Street.  Keytesville.  MO  65261-1016. 

1.  Leavenworth  Public  Library.  417 
Spruce,  Leavenworth,  KS  66048. 

m.  Lewis  Library  of  Glasgow.  315 
Market  Street.  Glasgow,  MO  65254- 
2395. 

n.  Lexington  Library.  1008  Main 
Street,  Lexington.  MO  64067-1345. 

o.  Lydia  Bruun  Woods  Memorial 
Library,  120  E.  18th  Street.  Falls  City. 
NE  68355. 
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p.  Mid-Continent  Public  Library,  100 
Kent  Street,  Liberty,  MO  64068-2256. 

q.  Morton — ^James  Public  Library,  923 
First  Corso.  Nebraska  City,  NE  68410. 

r.  Onawa  Public  Library.  707  Iowa 
Avenue,  Onawa,  lA  51040. 

s.  Oregon  Public  Library,  Washington 
Street.  Otegon,  MO  64473. 

t.  Plattsmouth  Public  Library,  4th  & 
Avenue  A,  Plattsmouth,  NE  68048. 

u.  River  Bluffs  Regional  Library,  927 
Felix  St.,  St.  Joseph,  MO  64501. 

v.  St.  Charles  Library.  2323  Elm 
Street.  St.  Charles.  MO  63301-1440. 

w.  St.  Louis  Public  Library.  5850  N. 
Hanley  Road.  St.  Louis,  MO  63134. 

X.  Scenic  Regional  Library.  113  E.  4th 
Street,  Hermann,  MO  65041-1129. 

y.  Scenic  Regional  Library,  100-2  E. 
Main  Street.  Wairenton.  MO  63383- 
2004. 

z.  Sidney  Public  Library,  604  Clay 
Street,  Sidney,  lA  51652. 

aa.  Sioux  City  Public  Library.  529 
Pierce  Street.  Sioux  City,  lA  51101- 
1203. 

bb.  Thomas  Jefferson  Library,  214 
Adams  St.,  Jefferson  City.  MO  65101. 

cc.  Washington  Public  Library,  415 
Jefferson  Street.  Washington.  MO 
63090-2607. 

dd.  Walthill  Public  Library,  Main 
Street,  Walthill,  NE  68067. 

ee.  W.  Dale  Clark  Library.  215  S.  15th 
Street,  Omaha,  NE  68102-1004. 

5.  The  DSEIS  is  also  available  for 
review  on  the  Missouri  River  Fish  and 
Wildlife  Mitigation  Project  Web  site  at: 
http://www.nwk.usace.army.mil/ 
projects/mitigation/supplemental- 
eis.htm. 

Dated:  September  11,  2002. 
Kelly  Ryan, 

Project  Manager,  Kansas  City  District. 
[PR  Doc.  02-23854  Filed  9-19-02;  8:45  am] 
BILUNG  COOE  3n»-KN-M 


DEPARTMENT  OF  EDUCATION 

Submission  for  0MB  Review; 
Comment  Raquast 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Acting  Leader, 
Regidatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer  invites  comments  on  the 
submission  for  OMB  review  as  required 
by  the  Paperwork  Reduction  Act  of 
1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  October 
21,  2002. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affiurs, 
Attention:  Karen  Lee,  Desk  Officer, 


Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street.  NW..  Room  10235.  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  e-mail  address 
Karen_F._Lee@omb.eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Acting 
Leader,  Regulatory  Information 
Management  Group.  Office  of  the  Chief 
Information  Officer,  publishes  that 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested. 
e.g.  new,  revision,  extension,  existing  or 
reinstatement;  (2)  Title;  (3)  Summary  of 
the  collection;  (4)  Description  of  the 
need  for.  and  proposed  use  of.  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment. 

Dated:  September  17,  2002. 

Joseph  SchuiMot. 

Acting  Leader,  Regulatory  Information 
Management  Group,  Office  of  the  Chief 
Information  Officer. 

Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  Extension. 

Tjue;  Annual  Report  on  Appeals 
Process. 

Frequency:  Annually. 

Affected  Public:  State,  Local,  or  Tribal 
Gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden:  Responses:  80.  Burden  Hours: 
160. 

Abstract:  Form  RSA-722  is  needed  to 
meet  specific  data  collection 
requirements  in  Subsections 
102(c)(8)(A)  and  (B)  of  the 
Rehabilitation  Act  of  1973,  as  amended 
on  the  number  of  requests  for 
mediation,  hearings  and  reviews  filed. 
The  information  collected  is  used  to 
evaluate  the  types  of  complaints  made 
by  applicants  for  and  eligible 
individuals  of  the  vocational 


rehabilitation  program  and  the  final 
resolution  of  appeals  filed.  Respondents 
are  State  agencies  that  administer  the 
Federal/State  Program  for  Vocational 
Rehabilitation. 

Requests  for  copies  of  the  submission 
for  OMB  review;  comment  request  may 
be  accessed  from  http:// 
edicsweb.ed.gov,  by  selecting  the 
"Browse  Pending  Collections"  link  and 
by  clicking  on  link  number  2082.  When 
you  access  the  information  collection, 
click  on  "Download  Attachments  "  to 
view.  Written  requests  for  information 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651  or  to  the  e-mail  address 
vivan.reese@ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  e-mail 
address  OClO_RMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  tide  of  the  information 
collection  when  making  your  request. 

Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Sheila  Carey  at  her 
e-mail  address  Sheila.Carey@ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 
(FR  Doc.  02-23944  Filed  9-19-02;  8:45  am) 

BNJJNO  C006  4000-01 -P 


DEPARTMENT  OF  EDUCATION 

[CFDA  No.:  84.021  A] 

Office  Of  Postsacondary  Education; 
FuttMlght-Hays  Group  Pro|acts  Abroad 
Program;  Notice  irtvtting  Applications 
for  N«w  Awards  for  Rscal  Year  (FY) 
2003. 

Purpose  of  Program:  The  Fulbright- 
Hays  Group  Projects  Abroad  Program 
supports  overseas  projects  in  training, 
research,  and  curriculum  development 
in  modem  foreign  languages  and  area 
studies  for  groups  of  teachers,  students, 
and  facidty  engaged  ia  a  common 
endeavor.  Projects  may  include  short- 
term  seminars,  curriculimi  development 
or  group  research  or  study.  This 
competition  will  not  support  advanced 
overseas  intensive  language  projects. 

EUgibie  Applicants:  (1)  Institutions  of 
higher  education,  (2)  State  departments 
of  education.  (3)  nonprofit  private 
educational  organizations,  and  (4) 
consortia  of  these  entities. 

Applications  Available:  September 
27,  2002. 

Deadline  for  Transmittal  of 
Applications:  October  28,  2002. 
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Deadline  for  Intergovernmental 
Review:  December  27.  2002.  * 

Estimated  Available  Funds:  The 
Administration  has  requested 
$4,415,000  for  this  program  for  FY  2003. 
Jhe  actual  level  of  funding,  if  any. 
depends  on  final  congressional  action. 
However,  we  are  inviting  applications  to 
allow  enough  time  to  complete  the  grant 
process,  if  Congress  appropriates  funds 
for  this  program. 

Estimated  Range  of  Awards:  $50,000- 
$70,000  per  year. 

Estimated  Average  Size  of  Awards: 
$68,000  per  year. 

Estimated  Number  of  Awards:  43. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  12  months. 

Page  Limit:  The  application  narrative 
is  where  you,  the  applicant,  address  the 
selection  criteria  that  reviewers  use  to 
evaluate  your  application.  You  must 
limit  the  narrative  to  the  equivalent  of 
no  more  than  35  pages,  using  the 
following  standards: 

•  A  "page"  is  8.5"  x  ll'',  on  one  side 
only,  with  1"  margins  at  the  top,  bottom, 
and  both  sides,  i  Double  space  (no  more 
than  three  lines  per  vertical  inch)  all 
text  in  the  application  narrative, 
including  titles,  headings,  footnotes, 
quotations,  references,  and  captions. 
However,  you  may  single  space  all  text 
in  charts,  tables,  figures  and  graphs. 

•  Use  a  font  that  is  either  12-point  or 
larger  or  no  smaller  than  10  pitch    ' 
(characters  per  inch).  However  you  may 
use  a  10-point  font  in  charts,  tables, 
figures,  and  graphs. 

The  page  limit  does  not  apply  to  the 
cover  sheet;  the  budget  section, 
including  the  narrative  budget 
justification;  the  assurances  and 
certifications;  the  one-page  abstract  or 
the  appendices.  The  complete  response 
to  the  selection  criterion  must  be 
included  in  the  application  narrative. 

We  will  reject  your  application  if — 

•  You  apply  these  standards  and 
exceed  the  page  limit;  or 

•  You  apply  other  standards  and 
exceed  the  equivalent  of  the  page  limit. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34CFRparts74,  75,  77,  80,  81,82,  85.    " 
86,  97,  98,  and  99;  and  (b)  the 
regulations  for  this  program  in  34  CFR 
part  664. 

Priorities 

Absolute  Priority:  This  competition 
focuses  on  projects  designed  to  meet  the 
priority  in  the  regulations  for  this 
program  (34  CFR  664.32(a)(2)). 

Specific  geographic  regions  of  the 
world:  A  group  project  funded  under 


this  priority  must  focus  on  one  or  more 
of  the  following  geographic  regions  of 
the  world:  Africa,  East  Asia,  South  Asia, 
Southeast  Asia  and  the  Pacific,  the 
Western  Hemisphere  (Central  and  South 
America,  Mexico,  and  the  Caribbean), 
East  Central  Europe  and  Eurasia,  and 
the  Near  East. 

Under  34  CFR  75.105(c)(3)  we 
consider  only  applications  that  meet  the 
priority. 

Competitive  Priority:  Within  the 
absolute  priority  specified  in  this 
application  notice  we  will  focus  on 
projects  that  meet  the  following 
competitive  priority. 

Short-term  seminars  that  develop  and 
improve  foreign  language  and  area 
studies  at  elementary  and  secondary 
schools.  Under  34  CFR  75.105(c)(2)(i), 
664.30(b),  and  664.31(g)  we  award  up  to 
five  (5)  points  to  an  application, 
depending  upon  how  well  the 
application  meets  the  priority. 

Invitational  Priority:  Within  the 
absolute  priority  specified  in  this 
application  notice,  we  are  particularly 
interested  in  applications  that  meet  the 
following  invitational  priority. 

Group  study  projects  that  provide 
opportimities  for  nationally  recruited 
undergraduate  students  to  study  in  a 
foreign  coimtry  for  either  a  semester  or 
a  full  academic  year. 

Under  34  CFR  75.105(c)(1)  we  do  not 
give  an  application  that  meets  the 
invitational  priority  a  competitive  or 
absolute  preference  over  other 
applications. 

For  Applications  and  Further 
Information  Contact:  The  applications 
for  this  program  are  available  at: 
www.ed.gov/offices/HEP/iegps/. 
Limgching  Chiao.  U.S.  Department  of 
Education,  International  Education  and 
Graduate  Programs  Service,  1990  K 
Street,  NW,  6th  Floor,  Washington,  DC 
20006-8521.  Telephone:  (202)  502-7624 
or  via  Internet:  lungching.chiao@ed.gov. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS) at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  [e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  program  contact  person 
listed  under  For  Applications  and 
Further  Information  Contact. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternative  format  by  contacting 
that  person.  However,  the  Department  is 
not  able  to  reproduce  in  an  alternative 
format  the  standard  forms  included  in 
the  application  package. 


Electronic  Access  to  This  Document 

You  may  view  this  docimient,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Docimient  Format  (PDF)  on  the  Internet 
at  the  following  site:  www.ed.gov/ 
legislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  ftw,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html. 

Program  Authority:  22  U.S.C.  2452. 
Dated:  September  16,  2002. 
Sally  L.  Stroup. 

Assistant  Secretary,  Office  of  Postsecondary 

Education. 

[FR  Doc.  02-23914  Filed  9-19-02;  8:45  am) 

BNJJNO  CODE  4000-01-P 


DEPARTMENT  OF  EDUCATION 
[CFDA  No:  84.217A] 

Office  of  Postsecondary  Education; 
Ronald  E.  McNair  Postbaccalaureate 
Achievement  (IMcNair)  Program;  Notice 
Inviting  Applications  for  New  Awards 
for  Fiscal  Year  (FY)  2003 

Purpose  of  Program:  To  provide 
grants  for  higher  education  institutions 
to  prepare  low-income,  first  generation 
coUege  students,  and  students  from 
groups  imderrepresented  in  graduate 
education,  for  doctoral  study. 

Eligible  Applicants:  Institutions  of 
higher  education  and  combinations  of 
-those  institutions. 

Applications  Available:  September 
30,  2002. 

Deadline  for  Transmittal  of  " 

Applications:  October  30,  2002. 

Deadline  for  Intergovernmental 
Review:  December  29,  2002. 

Estimated  Available  Funds:  The 
Administration  has  requested  $36.9 
million  for  this  program  for  FY  2003. 
The  actual  level  of  funding,  if  any, 
depends  on  final  congressional  action. 
However,  we  are  inviting  applications  to 
allow  enough  time  to  complete  the  grant 
process  if  Congress  appropriates  fimds 
for  this  program. 

SUPPI^MENTARY  INFORIIATK)N:  Currently, 
there  are  McNair  Program  grantees  with 
both  four  and  five-year  grant  award 
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cycles  that  expire  in  FY  2003,  FY  2004, 
and  FY  2005,  respectively.  However,  to 
compete  for  a  new  JFour  or  five-year 
grant  award,  all  applicants,  including 
those  that  have  five-year  grants  that 
expire  in  FY  2004  and  2005  must 
submit  an  application  tmder  the  FY 

2003  competition. 

Grantees  whose  grants  expire  in  FY 

2004  and  FY  2005:  If  such  a  grantee  is 
successful  under  this  competition,  its 
new  award  cycle  will  begin  when  its 
existing  grant  expires  on  either  October 
1.  2004  or  October  1,  2005  subject  to  the 
availability  of  funds. 

Estimated  Range  of  Awards: 
$190,0OO-$316,000  per  year. 

Estimated.Average  Size  of  Awards: 
$236,000  per  year. 

Estimated  Number  of  Awards:  156. 

Note:  The  Department  is  not  bound  by  any 
of  the  estimates  in  this  notice. 

Project  Period:  Up  to  60  months. 

Page  limit:  The  application  narrative 
(Part  ni  of  the  application)  is  where  you, 
the  applicant,  address  the  selection 
criteria  that  reviewers  use  to  evaluate 
your  application.  You  must  limit  Part  III 
to  the  equivalent  of  no  more  than  100 
pages  using  the  following  standards: 

•  A  "page"  is  8.5'  by  11".  on  one  side 
only,  with  1*  margins  at  the  top,  bottom, 
and  both  sides. 

•  Double  space  (no  more  than  three 
lines  per  vertical  inch)  all  text  in  the 
application  narrative,  including  titles, 
headings,  footnotes,  quotations, 
references,  and  captions,  as  well  as  all 
text  in  charts,  tables,  figures,  and 
graphs. 

•  Use  a  font  that  is  either  12  point,  or 
larger  or  no  smaller  than  10  pitch 
(characters  per  inch). 

The  page  limit  does  not  apply  to  Part 
I,  the  cover  sheet;  Part  n,  the  budget 
section,  including  the  narrative  budget 
justification;  Part  IV,  the  assurances  and 
certifications;  or  the  one-page  abstract, 
the  resimies,  the  bibliography,  or  the 
letters  of  support.  However,  you  must 
include  all  of  the  application  narrative 
in  Part  in. 

We  will  reject  your  application  if — 

•  You  apply  these  standards  and 
exceed  the  page  limit;  or 

•  You  apply  other  standards  and 
exceed  the  equivalent  of  the  page  limit. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75.  77,  79,  80,  81,  82, 
85,  86,  97,  98,  and  99;  and  (b)  The 
regulations  for  this  program  in  34  CFR 
part  647. 

For  Applications  and  Further 
Information  Contact:  Eileen  S.  Bland  or 
Reginald  D.  Williams,  Office  of  Federal 
TRIO  Programs,  U.S.  Department  of 


Education,  1990  K  Street,  NW,  Suite 
7000,  Washington,  DC  20202-8510. 
Telephone:  (202)  502-7600  or  via 
Internet:  TRIO@ed.gov. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS) at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  persons  listed 
imdm  For  Applications  and  Further 
Information  Contact. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternative  format  by  contacting 
those  persons.  However,  the  Department 
is  not  able  to  reproduce  in  an  alternative 
format  the  standard  forms  included  in 
the  application  package. 

Electronic  Access  to  This  Document 

You  may  view  this  docimient,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Docimaent  Format  (PDF)  on  the  Internet 
at  the  following  site:  www.ed.gov/ 
legislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO)  toll  fiw.  at  1-888- 
293-6498;  or  in  the  Washington.  DC. 
area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html. 

Program  Authority:  20  U.S.C.  1070a-ll 
and  1070a-15. 

Dated:  September  17.  2002. 
Sally  L.  Stroup. 

Assistant  Secretary,  Office  of  Postsecondary 
Education. 

[FR  Doc.  02-24009  Filed  9-19-02;  8:45  am] 
■NXMQ  CODE  4001-01-# 


DEPARTMENT  OF  EDUCATION 
[CFDA  No*.  84.047A  and  84.047M] 

Office  of  Postsecondary  Education; 
Upward  Bound  Program  and  Upward 
Bound  Math  and  Science  Program; 
Notice  Inviting  Applications  for  New 
Awards  for  Fiscal  Year  (FY)  2003 

Purpose  of  Programs:  The  Upward 
Botmd  Program  is  designed  to  generate 
in  students  the  skills  and  motivation 
necessary  for  success  in  education 


beyond  secondary  school.  The  Upward 
Bound  Math  and  Science  Program  is 
designed  to  prepare  high  school 
students  for  postsecondary  education 
programs  that  lead  to  careers  in  the 
fields  of  math  and  science. 

Eligible  Applicants:  Institutions  of 
higher  education,  public  and  private 
agencies  and  organizations,  including 
community  and  faith-based 
organizations,  and  in  exceptional  cases, 
secondary  schools  if  there  are  no  other 
applicants  capable  of  providing  an 
Upward  Bound  project  in  the  proposed 
target  area. 

Applications  Available:  September 
27,  2002. 

Deadline  for  Transmittal  of 
Applications:  November  22,  2002 — 
Upward  Bound  Math  and  Science 
Program;  December  13,  2002 — Upward 
Botmd  Program. 

Deadline  for  Intergovernmental 
AeWeiv:  January  21,  2003 — ^Upward 
Boimd  Math  and  Science  Program; 
February  11,  2003 — Upward  Bound 
Program. 

Estimated  Available  Funds: 
$264,841,000  for  the  Upward  Bound 
Program,  and  $31,772,000  for  the 
Upward  Bound  Math  and  Science 
Program.  The  estimated  amotmt  of 
funds  available  for  awards  is  based  on 
the  Administration's  request  for  these 
programs  for  FY  2003.  The  actual  level 
of  fiinding,  if  any,  is  contingent  on  final 
congressional  action.  However,  we  are 
inviting  applications  to  allow  enough 
time  to  complete  the  grant  process,  if 
Congress  appropriates  funds  for  these 
programs. 

Estimated  Range  of  Awards: 
$200,000 — 690,000  for  year  1  of  an 
Upward  Bound  project;  $200,000— 
300,000  for  year  1  of  an  Upward  Bound 
Math  and  Science  project. 

Estimated  Average  Size  of  Awards: 
$311,000  for  the  Upward  Bound 
Program;  $258,000  for  the  Upward 
Boimd  Math  and  Science  Program. 

Estimated  Number  of  Awanis:  771  for 
the  Upward  Bound  Program;  123  for  the 
Upwtuti  Boimd  Math  and  Science 
Program. 

Project  Period:  Up  to  60  months  for 
both  the  Upward  Bound  and  the 
Upward  Bound  Math  and  Science 
Programs. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Page  Limit  for  Upward  Bound  and 
Upward  Bound  Math  and  Science 
Prognuns:  The  application  narrative 
(Part  in  of  the  application)  is  where  you, 
the  applicant,  address  the  selection 
criteria  that  reviewers  use  to  evaluate 
your  application.  You  must  limit  Part  m 
to  the  equivalent  of  no  more  than  100 
pages,  using  the  following  standards: 
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•  A  "page"  is  8.5*  x  11",  on  one  side 
only,  with  1"  margins  at  the  top,  bottom, 
and  both  sides. 

•  Double  space  (no  more  than  three 
lines  per  vertical  inch)  all  text  in  the 
application  narrative,  including  titles, 
headings,  footnotes,  quotations, 
references,  and  captions,  as  well  as  all 
text  in  charts,  tables,  figiuBS,  and 
graphs. 

•  Use  a  font  that  is  either  12-point  or 
larger  or  no  smaller  than  10  pitch 
(characters  per  inch). 

The  page  limit  does  not  apply  to  Part 
I,  the  cover  sheet;  Part  II,  the  budget 
section,  including  the  narrative  budget 
justification;  Part  IV,  the  assurances  and 
certifications;  or  the  one-page  abstract, 
the  resumes,  the  bibliography,  or  the 
letters  of  support.  However,  you  must 
include  all  of  the  application  narrative 
in  Part  III. 

We  will  reject  your  application  if — 

•  You  apply  these  standards  and 
exceed  the  page  limit;  or 

,  •  You  apply  other  standards  and 
exceed  the  equivalent  of  the  page  limit. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75.  77,  79,  80,  82,  85, 
86,  97,  98,  and  99;  and  (b)  the 
regulations  for  these  programs  in  34 
CFR  part  645. 

Priority 

Invitational  Priority 

We  are  particularly  interested  in 
applications  that  meet  the  following 
priority. 

Applications  that  propose  projects 
that  will  serve  higher  risk  students.  The 
Administration  is  committed  to  making 
changes  in  programs  that  will  improve 
their  effectiveness.  The  ongoing 
evaluation  of  the  Upward  Boimd 
program  indicates  that  increasing  the 
participation  of  higher  risk  students 
would  increase  its  overall  effectiveness. 
The  evaluation  has  found  that  the 
majority  of  students  served  by  the 
program  are  not  higher  risk  students 
even  though  the  program  has  a  large 
impact  on  these  students.  Examples  of 
hi^er  risk  students  include,  but  are  not 
limited  to.  (a)  students  with  grade  point 
averages  in  the  C  or  D  range  as  high 
school  freshmen,  (b)  students  with 
relatively  few  credits  in  the  core 
academic  subjects  of  English,  math, 
science,  social  studies  and  foreign 
language,  or  (c)  students  who  have  the 
potential  but  do  not  plan  to  pursue  a 
postsecondary  education.  Applicants 
should  include  their  definitions  of 
higher  risk  students  and  describe 
strategies  for  targeting  services  to  higher 
risk  students  when  addressing  the 


selection  criteria,  partioilarly  the  need 
for  the  project,  the  objectives,  the  plan 
of  operation  and  the  budget. 

Under  34  CFR  75.105(c)(1).  we  do  not 
give  an  application  that  meets  the 
invitational  priority  a  competitive  or 
absolute  preference  over  other 
applications  in  making  grant  award 
decisions. 

Applicants  should  be  advised, 
however,  that  the  Secretary  intends  to 
conduct  a  negotiated  rulemaking 
process  pursuant  to  Section  492  of  the 
Higher  Education  Act  with  the  intent  of 
strengthening  the  "need  for  academic 
support"  criteria  used  by  grantees  to 
select  program  participants  to  further 
focus  the  Upward  Bound  Program  on 
serving  higher  risk  students.  This 
process,  which  will  begin  later  this  year, 
will  be  annoimced  formally  through  a 
separate  notice  in  the  Federal  Register. 
Applicants  should  be  advised  that 
regulatory  changes  negotiated  through 
this  process  would  apply  to  all  projects 
funded  in  this  competition. 

For  Applications  Contact:  Education 
Publications  Center  (ED  Pubs).  P.O.  Box 
1398,  Jessup,  MD  20794-1398. 
Telephone  (toll  free):  1-877-433-7827. 
FAX:  (301)  470-1244.  If  you  use  a 
telecommunications  device  for  the  deaf 
(TDD),  you  may  call  (toll  free):  1-877- 
576-7734. 

You  may  also  contact  ED  Pubs  at  its 
Web  site:  http://www.ed.gov/pubs/ 
edpubs.html. 

Or  you  may  contact  ED  Pubs  at  its  e- 
mail  address:  edpubs@inet.ed.gov. 

If  you  request  an  application  from  ED 
Pubs,  be  sure  to  identify  this 
competition  as  follows:  CFDA  No. 
84.047A  (Upward  Bound)  or  CFDA  No. 
84.047M  (Upward  Bound  Math  and 
Science). 

Technical  Assistance  Workshops:  We 
will  conduct  10  technical  assistance 
workshops  for  these  programs.  At  these 
workshops.  Department  of  Education 
staff  will  assist  prospective  applicants 
in  developing  proposals  and  will 
provide  budget  information  regarding 
these  programs.  The  dates  and  sites  for 
the  technical  assistance  workshops  will 
be  posted  on  the  TRIO  Web  site  in 
September.  The  TRIO  Web  site  is:  http:/ 
/www.ed.gov/offices/OPE/HEP/trio. 

The  technical  assistance  workshops 
sites  are  accessible  to  individuals  with 
disabilities.  If  you  will  need  an  auxiliary 
aid  or  service  to  participate  in  the 
workshops  [e.g.,  interpreting  service, 
assistive  listening  device,  or  materials  in 
an  alternative  format),  notify  one  of  the 
contact  persons  listed  under  FOR 
FURTHER  INFORMATION  CONTACT  at  least 
two  weeks  before  the  scheduled 
workshop  date. 


For  Further  Information  Contact: 
Upward  Bound  Program:  Sheryl  Wilson 
or  Gaby  Watts,  Federal  TRIO  Programs. 
U.S.  Department  of  Education.  1990  K 
Street,  NW.,  Suite  7000,  Washington. 
DC  20006-8510.  Telephone:  (202)  502- 
7600  or  via  hitemet:  TRIO@ed.gov, 
Sheryl.Wilson@ed.gov, 
Gaby.Watts@ed.gov. 

Upward  Bound  Math  and  Science 
Program:  Geraldine  Smith.  Federal  TRIO 
Programs,  U.S.  Department  of 
Education,  1990  K  Street,  NW.,  Suite 
7000.  Washington.  DC  20006-8510. 
Telephone:  (202)  502-7600  or  via 
hitemet:  TRIO@ed.gov. 
Geraldine.Smith@ed.gov. 

If  you  use  telecommunications  device 
for  the  deaf  (TDD),  you  may  call  the 
Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339.  Individuals 
with  disabilities  may  obtain  this 
docxmient  in  an  alternative  format  [e.g.. 
Braille,  large  print,  audiotape,  or 
computer  diskette)  on  request  to  the 
program  contact  persons  listed  imder 
FOR  FURTHER  INFORMATKM  CONTACT. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternative  format  by  contacting 
ED  Pubs.  However,  the  Department  is 
not  able  to  reproduce  in  an  alternative 
format  the  standard  forms  included  in 
the  application  package. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  www.ed.gov/ / 
legisIation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington. 
DC  area  at  (202)  512-1530.~ 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html. 

Program  Authority:  20  U.S.C.  1070a-ll 
and  20  U.S.C.  1070a-13. 

Dated:  September  17,  2002. 
Sally  L.  Stroup. 

Assistant  Secretary,  Office  of  Postsecondary 
Education. 

[FR  Doc.  02-24010  Filed  »-19-02;  8:45  am) 
BOUNQ  CODE  4000-O1-P 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commieelon  ^ 

[Docket  No.  CP02-434-000] 

ANR  Pipeline  ComfMuiy;  Notice  of 
Application 

September  13,  2002. 

Take  notice  that  on  September  6, 
2002.  ANR  Pipeline  Company  (ANR),  9E 
Greenway  Plaza,  Houston.  Texas  77046, 
filed  in  the  above  refierenced  docket,  an 
application  pursuant  to  sections  7(b) 
and  7(c)  of  the  Natural  Gas  Act  (NGA) 
and  part  157  of  the  Commission's  Rules 
and  Regulations  for  a  certificate  of 
public  convenience  to  construct  and 
operate  certain  facilities  in  the  states  of 
Illinois  and  Wisconsin  and  authority  to 
abandon  certain  facilities  in  the  state  of 
Wisconsin,  all  as  more  frilly  described 
in  the  application.  This  application  is 
on  file  with  the  Commission  and  open 
to  public  inspection.  This  filing  is 
available  for  review  at  the  Commission 
in  the  Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site 
athttp://www.ferc.gov  using  the 
"FERRIS"  link.  Enter  the  docket  number 
excluding  the  last  three  digits  in  the 
docket  number  field  to  access  the 
docimient.  For  assistance,  call  (202) 
502-8222  or  for  TTY.  (202)  502-8659. 

Specifically,  ANR  seeks  authority  to: 
(1)  Construct  and  operate  a  total  of 
approximately  26.3  miles  of  30-inch 
diameter  pipeline  on  its  Madison 
Lateral  in  McHenry  County,  Illinois  and 
Walworth  and  Rode  Counties. 
Wisconsin  (Madison  Lateral  Loop):  (2) 
remove  the  existing  4-inch  diameter  and 
6-inch  diameter  Beloit  Lateral  pipelines 
and  replace  them  with  approximately 
6.5  miles  of  20-inch  diameter  pipeline 
all  in  Rock  Coimty.  Wisconsin  (Beloit 
Lateral  Replacement);  (3)  install  a  new 
meter  station,  the  Tiffany  East  Meter 
Station,  on  and  adjacent  to  ANR's 
existing  Tiffany  Meter  Station  site  in 
Rock  Coimty,  Wisconsin;  and  (4) 
upgrade  its  existing  South  Madison 
Meter  Station  in  Rock  County. 
Wisconsin.  ANR  estimates  that  the  ^ 
proposed  facilities  (WestLeg  Project) 
will  cost  $42,087,000. 

ANR  states  the  purpose  of  the 
WestLeg  Project  is  to  serve  new 
generation  loads  and  meet  the  growth  in 
demand  of  the  local  distribution 
company  (LDC)  sector  in  Rock  and  Dane 
Counties,  Wisconsin.  ANR  states  that  it 
has  entered  into  a  precedent  agreement 
with  Wisconsin  Power  and  Li^t 
Company  (Wisconsin  Power  and  Light) 
for  60,000  dth  per  day  on  ANR's  system 
to  the  proposed  Tiffany  East  Metier 
Station  to  meet  the  fuel  requirements  of 


the  600  megawatt  Riverside  Energy 
Center  power  plant.  In  addition,  ANR 
states  that  is  in  negotiations  with 
another  customer  for  34,000  Dth  per  day 
of  capacity.  Finally,  ANR  states  that  the 
capacity  created  by  the  WestLeg  Project 
will  allow  ANR  to  terminate  two 
transportation  agreements  with 
Northern  Natural  Gas  Company 
(Northern  Natural)  that  obligate  ANR  to 
pay  Northern  Natural  for  86,500  Dth  per 
day  of  capacity. 

ANR  requests  a  preliminary 
determination  on  ihe  non- 
environmental  issues  by  December  18, 
2002  and  a  certificate  of  public 
convenience  and  necessity  by  July  1, 
2002  in  order  to  allow  sufficient  time  for 
ANR  to  place  the  facilities  into  service 
by  November  1,  2004. 

Any  questions  regarding  this 
application  should  be  directed  to 
C^uistopher  Young,  Senior  Counsel, 
ANR  Pipeline  Company,  9  E  Greenway 
Plaza,  Suite  1882,  Houston,  Texas 
77046,  (832)  676-5593  or  Thomas  G. 
Joyce,  Manager,  (832)  676-3299. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  October  4,  2002, 
file  with  the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NJE, 
Washington,  DC  20426,  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  NGA  (18  CFR  157.10).  A 
person  obtaining  party  status  will  be 
placed  on  the  service  list  maintained  by 
the  Secretary  of  the  Commission  and 
will  receive  copies  of  all  documents 
filed  by  the  applicant  and  by  ail  other 
parties.  A  party  must  submit  14  copies 
of  filings  made  with  the  Commission 
and  must  mail  a  copy  to  the  applicant 
and  to  every  other  party  in  the 
proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project,  "rhe  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 


the  party  or  parties  directly  involved  in 
the  protest. 

Persons  who  wish  to  comment  only 
on  the  environmental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretary  of  the  Commission. 
Environmental  commenters  will  be 
placed  on  the  Commission's 
environmental  mailing  list,  will  receive 
copies  of  the  environmental  documents, 
and  will  be  notified  of  meetings 
associated  with  the  Conunission's 
envircmmental  review  process. 
Environmental  commenters  will  not  be 
required  to  serve  copies  of  filed 
documents  on  all  other  parties. 
However,  the  non-party  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission  (except  for  the  mailing  of 
environmental  documents  issued  by  the 
Commission)  and  will  not  have  the  right 
to  seek  court  review  of  the 
Commission's  final  order. 

The  Commission  may  issue  a 
preliminary  determination  on  non- 
environmental  issues  prior  to  the 
completion  of  its  review  of  the 
environmental  aspects  of  the  project. 
This  preliminary  determination 
typically  considers  such  issues  as  the 
need  for  the  project  and  its  economic 
effect  on  existing  customers  of  the 
applicant,  on  other  pipelines  in  the  area, 
and  on  landownws  and  communities. 
For  example,  the  Commission  considers 
the  extent  to  which  the  applicant  may 
need  to  exercise  eminent  domain  to 
obtain  rights-of-way  for  the  proposed 
project  and  balances  that  against  the 
non-environmental  benefits  to  be 
provided  by  the  project.  Therefore,  if  a 
person  has  comments  on  community 
and  landowner  impacts  from  this 
proposal,  it  is  important  either  to  file 
comments  or  to  intervene  as  early  in  the 
process  as  possible. 

The  Commission  strongly  encourages 
electronic  filings  of  comments,  protests, 
and  interventions  via  the  internet  in  lieu 
of  paper.  See,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  Web  site  under  the  "e- 
Filing"  link. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

Magaiie  R.  Salas, 

Secretary. 

[FR  Doc.  02-23864  Filed  9-19-02;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP02-431-000] 

Colorado  Interstate  Gas  Company, 
RME  Petroleum  Company,  and 
Chevron  U.SJL  Imx;  Notice  of  Joint 
Petition  of  Colorado  Interstate  Gas 
Company,  RME  Petroleum  Company 
and  Chevron  U.S.A.  Inc.  for  a 
Declaratory  Order  Disclaiming 
Jurisdiction  • 

September  13,  2002. 

Take  notice  that  on  August  27,  2002, 
Colorado  Interstate  Gas  Company  (CIG), 
RME  Petroleiun  Company  (RME)  and 
Chevron  U.S.A.  Inc.  (Chevron)  filed, 
pursuant  to  Rule  207(a)(2)  of  the  Rules 
of  Practice  and  Procedure  of  the  Federal 
Energy  Regulatory  Conunission 
(Conunission)  18  CFR 
385.207(a)(2)(2001),  a  joint  petition  for  a 
declaratory  order  in  Docket  No.  CP02- 
431-000,  requesting  the  Commission 
declare  that  the  acquisition  by  RME  and 
Chevron  of  CIG's  Table  Rock  Plant  and 
their  subsequent  ownership  and 
operation  of  these  facilities  in 
Sweetwater  Coimty,  Wyoming,  would 
have  the  primary  function  of  gathering 
of  natiu-al  gas  and  thereby  be  exempt 
from  the  Commission's  jurisdiction 
pursuant  to  section  1(b)  of  the  Natural 
Gas  Act.  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Conunission  and  open  to  public 
inspection.  This  filing  is  available  for 
review  at  the  Conunission  in  the  Public . 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  niraiber  excluding  the 
last  three  digits  in  the  docket  niunber 
field  to  access  the  dociunent.  For 
Assistance,  call  (202)  502-8222  or  for 
TTY,  (202)  208-1659. 

QG  states  that  it  is  currently  the 
owner  and  operator  of  the  Table  Rock 
Plant  (a  natujral  gas  sweetening  plant) 
and  a  1.82  mile,  12-inch  diameter 
pipeline  lateral  connecting  the  plant  to 
CIG's  22-inch  Wyoming  mainline.  These 
facilities  were  constructed  by  CIG  in 
1976  and  placed  into  operation  on     ■ 
December  19, 1977  to  coimect,  process, 
and  market  supplies  of  sour  gas 
produced  out  of  the  deeper  Madison 
and  Weber  formations  underlying 
acreage  previously  committed  to  CIG  in 
the  Table  Rock  Area  of  southern 
Wyoming.  CIG  states  that  RME  and 
Chevron  own  and  operate  the  sour  gas 
wells  upstream  of  the  Table  Rock  Plant. 

According  to  CIG,  based  upon  their 
natural  gas  production  plans,  RME  and 
Chevron  believe  that  expansion  of  the 


treating  plant  will  be  required  in  the 
near  future,  but  the  parties  have  been 
unable  to  agree  upon  any  economic 
arrangement  that  would  permit  CIG  to 
expand  the  plant  to  the  capacity  RME 
and  Chevron  will  be  needing. 
Accordingly,  RME  and  Chevron  have 
determined  that  it  is  in  their  best 
interest  to  own  and  operate  the  Table 
Rock  Plant  euid  related  facilities  and  CIG 
has  determined  that  it  no  longer  needs 
to  own  and  operate  this  facility. 
Consequently,  CIG  states  that  it  has 
elected  to  sell  the  Table  Rock  Plant  and 
related  facilities,  and  that  RME  and 
Chevron  have  elected  to  piirchase  the 
plant  and  related  facilities. 

Specifically,  CIG  will  sell  to  RME  and 
Chevron  all  of  CIG's  rights,  title,  and 
interests  in  the  Table  Rock  Plant  and 
related  facilities.  Following  the  sale,  CIG 
has  stated  that  RME  and  Chevron  will 
operate  the  wells,  gathering  facilities 
and  the  sour  gas  plant  as  an  integrated 
production  system,  matching  well 
development  programs  with  gathering 
system  and  plant  modifications  to 
enhance  the  production  of  natural  gas 
from  the  reserves. 

It  is  stated  by  CIG  that  as  a  condition 
to  the  closing  of  the  proposed 
transaction  among  the  parties,  CIG  will 
be  required  to  abandon  the  Table  Rock 
Plant  and  related  facilities  under  its 
blanket  authorization  in  Docket  No. 
CP83-21.  CIG  states  that  since  there  are 
no  producers  of  sour  gas  upstream  of  the 
plant  other  than  RME  and  Chevron,  and 
since  RME  and  Chevron  are  not 
otherwise  engaged  in  the  ownership  and 
operation  of  facilities  in  interstate 
commerce  subject  to  Commission 
jurisdiction,  a  declaratory  order  is 
requested  disclaiming  jurisdiction  over 
RME's  and  Chevron's  joint  ownership 
and  operation  of  the  facilities  purchased 
from  CIG. 

Any  questions  regarding  this  joint 
petition  should  be  directed  to  Robert  T. 
Tomlinson,  Director,  Regulatory  Affairs, 
Colorado  Interstate  Gas  Company,  P.  O. 
Box  1087,  Colorado  Springs,  CO  80944, 
at  (719)  520-3788  or  fax  (719)  520-4697 
or  Mark  R.  Haskell  or  Christie  L. 
Richart,  Brunenkant  &  Haskell,  LLP,  805 
15th  Street,  N.W.,  Suite  1101, 
Washington,  DC  20005,  at  (202)  408- 
0700  or  fax  (202)  408-5959. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  October  4,  2002, 
file  with  the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE^ 
Washington,  DC  20426,  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Commission's  Rules 


of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  NGA  (18  CFR  157.10).  A 
person  obtaining  party  status  will  be 
placed  on  the  service  list  maintained  by 
the  Secretary  of  the  Commission  and 
wiU  receive  copies  of  all  documents 
filed  by  the  applicant  and  by  all  other 
parties.  A  party  must  submit  14  copies 
of  filings  made  with  the  Commission 
and  must  mail  a  copy  to  the  applicant 
and  to  every  other  party  in  the 
proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Persons  who  wish  to  comment  only 
on  the  environmental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretary  of  the  Commission. 
Environmental  commenters  will  be 
placed  on  the  Commission's 
environmental  mailing  list,  will  receive 
copies  of  the  environmental  documents, 
and  will  be  notified  of  meetings 
associated  with  the  Commission's 
enviroiunental  review  process. 
Environmental  commenters  will  not  be 
required  to  serve  copies  of  filed 
documents  on  all  other  parties. 
However,  the  non-party  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Conmiission  (except  for  the  mailing  of 
environmental  dociunents  issued  by  the 
Commission)  and  will  not  have  the  right 
to  seek  court  review  of  the 
Commission's  final  order. 

Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  "The 
Commission  strongly  encourages 
electronic  filings.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that,process.  At  the  end  of 
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the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-23865  Filed  9-19-02;  8:45  am] 

BILUNG  CODE  STIT-OI-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DodMt  No.  CP02-47-002] 

Dominion  Transmission,  Inc., 
Tsnnsssss  Gas  Pipsllns  Coinpany; 
Nodes  of  Amendsd  Application 

September  13,  2002. 

Take  notice  that  on  August  22,  2002, 
Dominion  Transmission,  Inc.  (DTI).  445 
West  Main  Street.  Clarlcsburg,  West 
Virginia  26301,  and  Tennessee  Gas 
Pipeline  Company  (Tennessee),  9  E 
Greenway  Plaza,  Houston,  Texas  77002, 
filed  an  abbreviated  Joint  Application  to 
amend  a  certificate  of  public 
convenience  and  necessity  pursuant  to 
section  7  of  the  Natural  Gas  Act  and  Part 
157  of  the  Commission's  Rules  and 
Regulations.  Applicants  request 
certificate  authorization  to  implement 
an  Amended  Lease  previously 
authorized  by  the  Conunission  in  99 
FERC 1 61,367  (2002);  Docket  No.  CP02- 
47-000,  between  DTI  and  Tennessee  for 
150,000  dekatherms  per  day  of  capacity 
on  DTI's  pipeline  between  Ellisburg, 
Peimsylvania  and  Leidy,  Pennsylvania. 
Applicants  propose  a  phasing  in  of  the 
capacity  that  was  not  originally 
contemplated  in  their  application  in 
CP02-47-000.  Specifically,  Applicants 
are  seeking  Commission  approval  of  an 
amended  lease  that  will  allow  DTI  to 
provide  leased  capacity  to  Teimessee  at 
a  level  of  130,000  Dth/d  until  such  time 
as  the  remaining  20,000  Dth/d  becomes 
available.  Applicants  also  request  that 
intermediate  decision  procedures  be 
omitted,  pursuant  to  Rules  801  and  802 
of  the  Commission's  Rules  of  Practice 
and  Procedure.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  nuinber  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  call  (202)  502-8222  or 
for  TTY,  (202)  502-8569. 

There  are  two  ways  to  befcome 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  biacoming  a  party 
to  the  proceedings  for  this  project 


should,  on  or  before  September  19, 
2002,  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426,  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  NGA  (18  CFR  157.10).  A 
person  obtaining  party  status  will  be 
placed  on  the  service  list  maintained  by 
the  Secretary  of  the  Commission  and 
will  receive  copies  of  all  documents 
filed  by  the  applicant  and  by  all  other 
parties.  A  party  must  submit  14  copies 
of  filings  made  with  the  Commission 
and  must  mail  a  copy  to  the  applicant 
and  to  every  other  party  in  the 
proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Conunission  orders  in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary- of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  p^^tests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

The  Commission  strongly  encourages 
electronic  filings.  Comments,  protests 
kad  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  Web  site  under  the  "e- 
Filing"  link. 

If  the  Commission  decides  to  set  the 
amendment  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-23863  Filed  9-19-02;  8:45  am) 

BtUMQ  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Fsdsral  Energy  Regulatory 
Commission 

[Dodwl  No.  CP0O-4(MX>9] 

Florida  Gas  Transmission  Company; 
Notice  of  Amendment 

September  13.  2002. 

Take  notice  that  on  September  6, 
2002,  Florida  Gas  Transmission  , 

Company  (FGT),  1400  Smith  Street, 
Houston,  Texas  77002,  filed  in  Docket 
No.  CPOO-40-009  an  application 
pursuant  to  sections  7{b)  and  7(c)  of  the 
Natural  Gas  Act  (NGA)  and  Part  157  of 
the  Commission's  regulations  to  amend 
FGT's  certificate  issued  on  ]\ily  27,  2001 
authorizing  the  construction  and 
operation  of  FGT's  Phase  V  Expansion, 
all  as  more  thoroughly  described  in  the 
application  on  file  with  the  Commission 
and  open  to  public  inspection.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  (202)  502-8222  or  for 
TTY.  (202)  502-8659. 

Specifically,  FGT  is  seeking  to  amend 
its  certificate  to  modify 

Compressor  Unit  2601  at  FGT's 
Compressor  Station  No.  26.  FGT 
requests  permission  and  approval  to 
abandon  the  existing  Cooper-Rolls  RCB- 
14  compressor  portion  of  Unit  2601, 
while  keeping  tiie  same  motor/driver, 
and  install  a  Rolls  Royce  RFA-24 
compressor.  FGT  states  that  tiie  RFA-24 
compressor  will  provide  more  efficient 
compression  than  the  existing  RCB-14 
compressor,  which  will  allow  Station  26 
to  continue  to  operate  even  when  there 
is  an  outage  at  the  station's  oth«' 
Compressor  Unit  2602.  Because,  under 
the  proposal,  the  compressor  portions  of 
Units  2601  and  2602  will  both  consist 
of  the  RFA-24  compressor,  FGT  will 
have  to  keep  only  one  set  of  spare  parts. 
Thus,  FGT  concludes,  the  proposed 
replacement  of  the  compressor  portion 
of  Unit  2601  vrill  increase  reliability  and 
flexibility. 

FGT  states  that,  since  the  motor/ 
driver  for  Unit  2601  will  be  unchanged, 
the  horsepower  will  be  unchanged,  and 
that,  given  the  current  pipeline 
capacities,  the  installation  of  the  RFA- 
24  compressor  will  not  result  in  an 
increase  in  throughput.  FGT  also  states 
that  the  cost  of  the  compressor  change- 
out  will  not  affect  the  overall  $451.9 
million  cost  of  the  Phase  V  Expansion 
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because  FGT  has  been  able  to  achieve 
other  cost  savings. 

FGT  requests  that  this  amendment  be 
approved  by  February  14,  2003,  so 
construction  can  commence  aroimd 
March  1,  2003.  Any  questions 
concerning  this  application  may  be 
directed  to  Mr.  Stephen  T.  Veatch, 
Director  of  Certificates  and  Regulatory 
Reporting,  Suite  3997, 1400  Smith 
Street,  Houston,  TX  77002  or  call  (713) 
853-6549. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal- status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  October  4,  2002, 
file  with  the  Federal  Energy  Regulatory 
Commission,  888  First  Street.  NE, 
Washington,  DC  20426,  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  NGA  (18  CFR  157.10).  A 
person  obtaining  party  status  will  be 
placed  on  the  service  list  maintained  by 
the  Secretary  of  the  Commission  and 
will  receive  copies  of  all  docimients 
filed  by  the  applicant  and  by  all  other 
parties.  A  party  must  submit  14  copies 
of  filings  made  with  the  Commission 
and  must  mail  a  copy  to  the  applicant 
and  to  every  other  party  in  the 
proceeding.  Only  parties  to  the 
proceeding  can  ask  for  covul  review  of 
Commission  orders  in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  conunent  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Persons  who  wish  to  comment  only 
on  the  environmental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretary  of  the  Commission. 
Environmental  commenters  will  be 
placed  on  the  Commission's 
environmental  mailing  list,  will  receive 
copies  of  the  environmental  docimients, 
and  will  be  notified  of  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Environmental  commenters  will  not  be 


required  to  serve  copies  of  filed 
doomients  on  all  other  parties. 
However,  the  non-party  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission  (except  for  the  mailing  of 
environmental  documents  issued  by  the 
Commission)  and  will  not  have  the  right 
to  seek  court  review  of  the 
Commission's  final  order. 

The  Conamission  may  issue  a 
preliminary  determination  on  non- 
environmental  issues  prior  to  the 
completion  of  its  review  Of  the 
environmental  aspects  of  the  project. 
This  preliminary  determination 
typically  considers  such  issues  as  the 
need  for  the  project  and  its  economic 
effect  on  existing  customers  of  the 
applicant,  on  other  pipelines  in  the  area, 
and  on  landowners  and  communities. 
For  example,  the  Commission  considers 
the  extent  to  which  the  applicant  may 
need  to  exercise  eminent  domain  to 
obtain  rights-of-way  for  the  proposed 
project  and  balances  that  against  the 
non-environmental  benefits  to  be 
provided  by  the  project.  Therefore,  if  a 
person  has  comments  on  community 
and  landowner  impacts  from  this 
proposal,  it  is  important  either  to  file 
comments  or  to  intervene  as  early  in  the 
process  as  possible. 

The  Commission  strongly  encourages 
electronic  filings  of  comments,  protests, 
and  interventions  via  the  internet  in  lieu 
of  paper.  See,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  Web  site  under  the  "e- 
Filing"  link. 

If  the  Comimission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Conunission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

Kfagalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-23861  Filed  9-l»-02;  8:45  am] 

BHJJNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP02-43(M)00] 

Saltviile  Gas  Storage  Company  LLC; 
Notice  of  Application  for  a  Umlted 
Blanicet  Certificate  for  Gas  Storage  and 
Related  Transportation 

September  13.  2002. 

Take  notice  that  on  August  23,  2002, 
Saltviile  Ga&  Storage  Company  L.L.C. 


(Saltviile),  a  limited  liability  company 
with  its  principal  place  of  business  at 
1096  Old  Berry  Drive,  Abingdon. 
Virginia  24210,  filed  in  Docket  No. 
CP02-430-O00  an  application  pursuant 
to  section  7c  of  the  Natxiral  Gas  Act.  as 
amended,  and  Section  284.224  of  the 
Commission's  Rules  and  Regulations 
thereunder,  for  a  limited  jurisdiction 
blanket  certificate  authorizing  it  to 
engage  in  gas  storage  and  related 
transportation  activities. 

Saltviile  states  it  is  a  Hinshaw 
company  that  is  exempt  from  the 
Commission's  general  jurisdiction  under 
section  1(c)  of  die  Natural  Gas  Act. 
Saltviile  explains  that  it  plans  to 
develop  natural  gas  storage  caverns  in 
imderground  salt  formations  in  Smyth 
and  Washington  Covmties.  Virginia,  and 
build  seven  miles  of  24-inch  diameter 
pipeline,  pursuant  to  orders  issued  by 
the  Commonwealth  of  Virginia  State 
Corporation  Commission  (VSCC).  The 
project  will  consist  of  four  storage 
caverns  with  a  total  working  gas 
capacity  of  6.216  Bcf.  Saltviile  requests 
a  limited  jurisdictional  blanket 
certificate  pursuant  to  Section  284.224 
of  the  Commission's  regulations 
authorizing  it  to  provide  certain  non- 
exempt  interstate  services.  Saltviile 
proposes  to  charge  VSCC  approved  rates 
for  FERC  jurisdictional  service. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  shouldiin  or  before  October 
4,  2002.  file  with  the  Federal  Energy 
Regulatory  Commission.  Washington, 
DC  20426.  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (Rules  210, 
211  or  214)  and  the  Regulations  under 
die  Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  the  proceeding  or 
to  participate  as  a  party  in  any  hearing 
therein  must  file  a  petition  to  intervene 
in  accordance  with  the  Commission 
Rides.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection.  This  filing  may 
also  be  viewed  on  the  Web  at  http:// 
Mww./erc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filinc"  link. 

Take  further  notice  mat.  pursuant  to 
the  authority  contained  in  and  subject  to 
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the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  the  Natural  Gas 
Act.  as  amended,  and  the  Commission's 
Rules  of  Practice  and  Procedure,  a 
hearing  will  be  held  without  further 
notice  before  the  Commission  on  this 
application  if  no  petition  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  the  certificate  is 
required  by  the  public  convenience  and 
necessity.  If  a  petition  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  an  oral  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  imless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  hearing. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-23862  Filed  9-19-02;  8:45  am] 

BtLLMG  CODE  Vm-<n-f 


DEPARTMENT  OF  ENERGY 

FMleral  Energy  Regulatory 
Commission 

[Dodnt  No.  EQ02-1 83-000,  at  al.] 

Spring  Canyon  Energy,  LLC,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

September  13,  2002. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  Spring  Canyon  Energy,  LLC 

(Docket  No.  EG02-183-000] 

On  September  10.  2002.  Spring 
Canyon  Energy,  L.L.C.  (the  Applicant) 
whose  address  is  10440  N.  Central 
Expressway,  No.  1400,  Dallas,  Texas 
75231.  filed  with  the  Federal  Energy 
Regulatory  Commission  an  application 
for  determination  of  exempt  wholesale 
generator  status  pursuant  to  part  365  of 
die  Commission's  regulations. 

The  Applicant  states  that  it  will  be 
engaged  direcdy  or  indirectiy  and 
exclusively  in  the  business  of  owning 
and/or  operating  a  430  MW  (up  to  540 
MW  with  duct  burners)  electric 
generating  fodlity  located  near  Mona. 
Utah  and  selling  electric  energy  at 
wholesale.  The  Applicant  requests  a 
determination  that  the  Applicant  is  an 
exempt  wholesale  generator  under 
Section  32(a)(1)  of  the  Public  Utility 
Holding  Company  Act  of  1935. 
Ckymment  Date:  October  4,  2002. 


2.  City  of  Corona  v.  Sonthem  California 
Edison  Company 

[Docket  No.  EL02-126-0O01 

Take  notice  that  on  September  11, 
2002,  the  City  of  Corona,  California 
(Corona)  tendered  for  filing  a  Complaint 
and  Request  for  Fast  Track  Processing, 
pursuant  to  section  206  of  the  Rules  and 
I*ractice  and  Procedure  of  the  Federal 
Energy  Regulatory  Commission,  against 
Southern  California  Edison  (SCE) 
alleging  violations  of  Sections  202,  210. 
and  212  of  the  Federal  Power  Act  and 
the  Commission's  regulations 
implementing  such  sections. 

Corona  requests  an  order,  directing 
SCE  to  promptiy  process  Corona's 
Wholesale  Distribution  Access  Tariff 
application  and  intercoimect  Corona  as 
requested  in  the  application  filed  with 
SCE  on  December  20,  2001,  as  well  as' 
an  order  to  show  cause  directed  against 
SCE  as  to  why  it  should  not  be  found 
in  violation  of  the  Federal  Power  Act, 
SCE's  own  tariffs,  and  the  Commission's 
regulations  for  the  actions  described  in 
the  Complaint.  A  copy  of  the  filing  was 
served  upon  the  Parties. 

Comment  Date:  October  3,  2002. 

3.  Avista  Energy,  Inc. 

[Docket  No.  ER96-2408-0181 

Take  notice  that  on  September  9, 
2002,  Avista  Energy,  Inc.  filed  with  the 
Federal  Energy  R^ulatory  Commission 
its  three-year  updated  market  analysis. 
Avista  Energy,  Inc..  an  indirect,  wholly- 
owned  subsidiary  of  Avista  Corporation, 
is  an  electricity  and  natural  gas  trading 
and  marketing  company  headquartered 
in  Spokane,  Washington.  ^ 

Copies  of  this  filing  have  been  served 
upon  parties  on  the  Commission's 
officid  service  list  for  this  docket 

Comment  Date:  September  30,  2002. 

4.  Foote  Creek  II  and  Foote  Creek  III 

[Docket  Nos.  ER99-3450-002  and  ER99- 
2769-003]      ' 

Take  notice  that  on  September  9, 
2002,  Foote  Creek  n  and  Foote  Creek 
in.,  filed  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
their  three-year  updated  market 
analysis.  Foote  Creek  II  and  III  has  had 
no  changes  in  ownership,  generation 
capacity,  transmission  or  market-based 
rates  for  this  project. 

Foote  Creek  m  has  changed  the  name 
of  the  utility  purchasing  the  power  the 
project  produces  bom  Public  Service 
Company  of  Colorado  to  ExCel  Energy. 

Comment  Date:  September  30,  2002. 


5.  New  York  Independent  Sjrstem 
Operator,  Inc. 

[Docket  Nos.  EROO-3591-012.  EROO-1969- 
014.  ER0O-3038-007,  ELOO-70-008.  ER02- 
2081-001] 

Take  notice  that  on  September  9, 
2002,  the  New  York  Independent 
System  Operator,  Inc.  (NYISO)  tendered 
for  filing  a  compliance  filing  in 
accordance  with  the  Commission's 
August  9.  2002  order  in  the  above- 
captioned  proceedings. 

A  copy  of  this  filing  was  served  upon 
all  signatories  to  the  OATT  and  Services 
Tariff  and  upon  all  persons  designated 
on  the  official  service  lists  compiled  by 
the  Secretary  in  the  above-captioned 
proceedings. 

Comment  Date:  September  30,  2002. 

6.  California  Power  Exchange 
Corporation 

[Docket  No.  ER02-2234-003] 

Take  notice  that  on  September  9, 
2002,  the  California  Power  Exchange 
Corporation  made  a  filing  to  comply 
with  the  Commission's  August  8,  2002 
order  in  this  proceeding  (100  FERC 
161,178). 
Comment  Date:  September  30,  2002. 

7.  PPL  Electric  Utilities  Corporation 

[Docket  No.  ER02-2419-000] 

Take  notice  that  on  September  4, 
2002,  PPL  Electric  Utilities  Corporation 
(PPL)  submitted  as  a  supplement  to  its 
initial  filing  in  the  captioned  proceeding 
a  one-line  diagram  of  the 
interconnection  facilities  governed  by 
the  generator  interconnection  agreement 
between  PPL  and  Bloomsburg  Hospital. 
Comment  Date:  September  25,  2002. 

8.  California  Independ«it  System 
Operator  Corporation 

[Docket  No.  ER02-2487-001] 

Take  notice  that  on  September  10, 
2002,  the  California  Independent 
System  Operator  Corporation  (ISO) 
tendered  for  filing  Errata  to  the  First 
Revised  Service  Agreement  No.  381 
Under  ISO  Rate  Schedule  No.  1,  which 
is  a  Participating  Generator  Agreement 
(PGA)  between  the  ISO  and 
Metropolitan  Water  District  of  Southern 
California  (MWD).  The  Errata  corrects 
the  requested  effiective  date  of  the  First 
Revised  Service  Agreement  No.  381. 
The  ISO  filed  First  Revised  Service 
Agreement  No.  381on  August  22,  2002 
to  update  Schedule  1  of  the  PGA.  The 
ISO  requests  that  the  revised  PGA  be 
made  effective  as  of  August  22,  2002. 

The  ISO  states  that  tms  filing  has  been 
served  on  all  entities  that  are  on  the 
official  service  list  for  Docket  No.  ER02- 
2487-000. 

Coxnment  Date:  October  1 .  2002. 
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Standard  Paragraph 

E.  Any  person  desiring  to  intervene  or 
to  protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  bttp:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Conmiission's  web  site  under  the 
"e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

IFR  Doc.  02-2385? FHed  9-19-02:  8:45  am] 
MLUNQ  CODE  STIT-OI-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Ready  for 
Environmental  Analysis  and  Soliciting 
Comments,  Recommendations,  Terms 
and  Conditions,  and  Prescriptions 

September  13.  2002. 
'  Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection. 

a.  Type  of  Application:  New  Major 
License. 

b.  Pro/ect  No.:  469-013. 

c.  Date  filed:  October  30,  2001. 

d.  Applicant.  ALLETE,  Inc.,  d.b.a. 
Minnesota  Power  Inc. 

e.  Name  of  Project:  Winton 
Hydroelectric  Project. 

f.  Location:  On  the  Kawishiwi  River, 
near  the  Town  of  Ely,  in  Lake  and  St. 
Louis  Coimties,  Miiinesota.  The  project 
occupies  federal  lands  within  the 
Superior  National  Forest. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791  Ca)— 825(r). 


h.  Applicant  Contact  John  Paulson, 
Minnesota  Power,  30  West  Superior 
Street,  Duluth,  MN  55802, 
jpaulson@mnpower.com,  218-722- 
5642,  ext.  3569. 

i.  FERC  Contact  Tom  Dean, 
thomas.dean@ferc.gov,  202-502-6041. 

j.  Deadline  for  fiUng  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions:  60  days 
from  the  issuance  date  of  this  notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426.     -^ 

The  Commission's  Rules  of  Practice 
require  all  intervenors  filing  documents 
with  the  Commission  to  serve  a  copy  of 
that  doctunent  on  each  person  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervenor  files  comments 
or  docviments  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

Comments,  recommendations,  terms 
and  conditions,  and  prescriptions  may 
be  filed  electronically  via  the  Internet  in 
lieu  of  paper.  The  Commission  strongly 
encourages  electronic  filings.  See  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  [http://www.ferc.gov)  under  the  "e- 
Filing"  link. 

k.  "This  application  has  been  accepted, 
and  is  now  ready  for  environmental 
analysis  at  this  time. 

1.  Description  of  the  Project  The 
project  consists  of  the  following  two 
developments: 

The  Winton  Development  consists  of 
the  following  existing  facilities:  (1)  The 
Winton  Dam  comprising:  (a)  a  227-foot- 
long  earth  dike;  (b)  a  29-foot-high,  176- 
foot-long  spillway  section;  (c)  an  84- 
foot-long  Taintor  gate  and  log  sluice 
section;  (d)  an  80-foot-long  stop-log  gate 
section;  (e)  an  Ill-foot-long  and  a  120- 
foot-long  non-over-flow  section;  (f)  a 
176-foot-long  forebay;  and  (g)  a  1,250- 
foot-long  earth  dike;  (3)  a  2,982-acre 
reservoir  comprising  the  Garden,  Farm, 
South  Farm,  and  Friday  Lakes  at  a 
normcd  water  surface  elevation  of 
1,385.67  feet  USGS;  (4)  two  215-foot- 
long,  9-foot-diameter  undergroimd 
penstocks  extending  to;  (5)  a 
powerhouse  containing  two  generating 
imits  vtrith  a  total  installed  capacity  of 
4,000  kW;  and  (6)  other  appurtenances. 

The  Birch  Lake  Reservoir 
Development  consists  of:  (1)  A  7-foot 
high,  227-foot-long  dam  comprising;  (a) 
a  72-foot-long  Taintor  gate  section;  and 
(b)  an  85-foot-long  sluice  gate  section; 
and  (2)  the  7,624-acre  Birdi  Lake 


reservoir  at  normal  water  surface 
elevation  of  1,420.5  feet  USGS.  This 
development  provides  water  storage  for 
the  Winton  Development. 

m.  A  copy  of  the  application  is 
available  for  review  at  the  Commission 
in  the  Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
niunber  field  to  access  the  document. 
For  assistance,  call  (202)  502-8222  or 
for  TTY,  (202)  208-1659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

n.  The  Commission  directs,  pursuant 
to  section  4.34(b)  of  the  Regulations  (see 
Order  No.  533  issued  May  8, 1991,  56 
FR  23108,  May  20, 1991)  that  all 
comments,  recommendations,  terms  and 
conditions  and  prescriptions  concerning 
the  application  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice.  All  reply 
comments  must  be  filed  with  the 
Commission  within  105  days  bom  the 
date  of  this  notice. 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the. 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  tide  "COMMENTS",  "REPLY 
COMMENTS", 

"RECOMMENDA'nONS,"  "TERMS 
AND  CONDITIONS, "  or 
"PRESCRIPTIONS;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  fiUng  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  submitting  the 
filing;  and  (4)  otherwise  comply  with 
the  requirements  of  18  CFR  385.2001 
through  385.2005.  All  comments, 
recommendations,  terms  and  conditions 
or  prescriptions  must  set  forth  their 
evidentiary  basis  and  otherwise  comply 
with  the  requirements  of  18  CFR  4.34(b). 
Agencies  may  obtain  copies  of  the 
application  directly  from  the  applicant. 
Each  filing  must  be  accompanied  by 
proof  of  service  on  all  persons  listed  on 
the  service  list  prepared  by  the 
Commission  in  this  proceeding,  in 
accordance  vtrith  18  CFR  4.34(b),  and 
385.2010. 

o.  Procedural  schedule:  The 
application  will  be  processed  according 
to  the  following  Hydro  Licensing 
Schedule.  Revisions  to  the  schedide  will 
be  made  as  appropriate. 
Notice  of  availability  of  the  draft  EA — 

March  2003 


Federal  Register /Vol.  67,  No.  183 /Friday,  September  20,  2002 /Notices 


59283 


Notice  of  availability  of  the  final  EA — 

May  2003 
Ready  for  Commission's  decision  on  the 

application — ^May  2003 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-23866  Filed  9-19-02;  8:45  am) 

BNxma  cooE  srir-oi-r 


DEPARTMENT  OF  ENERGY 

FMeral  Enargy  Regulatory 
Commission 

[Docket  No.  AD02-22-000] 

Conference  on  Energy  Infrastructure; 
Notice  of  Conference 

September  13,  2002. 

The  Federal  Enei^gy  Regulatory 
Commission  (FERC)  will  hold  a 
conference  on  energy  infrastructure 
issues  in  the  midwestem  states  on 
Wednesday,  November  13,  2002  at  the 
Sheraton  Chicago  Hotel  and  Towers, 
301  East  North  Water  Street,  Chicago, 
lUinois. 

The  conference  is  for  the  purpose  of 
discussing  the  adequacy  of  the  electric, 
gas,  and  other  energy  infrastructure  in 
the  Midwest. 

In  addition  to  specialized  panelists, 
the  Governors  and  state  utility 
commissioners  of  the  midwestem  states 
are  being  invited  to  participate.  The  goal 
is  to  identify  the  current  state  of 
infrastructure  in  the  Midwest,  present 
and  futiire  infrastructure  needs,  and  the 
means  and  barriers  to  fulfilling  those 
needs.  We  look  forward  to  an 
informative  discussion  of  the  issues  to 
clarify  how  we  can  facilitate  and 
enhance  a  comprehensive  collaborative 
approach  to  energy  infrastructure 
development  and  reliability  ka  the 
midwestem  states.  It  is  our  firm  belief 
that  an  adequate,  well-functioning 
energy  infrastructure  is  necessary  to 
realize  workable,  competitive  markets. 

The  one-day  meeting  will  begin  at  1 
p.m.  and  conclude  at  6  p.m.  All 
interested  parties  are  invited  to  attend. 
Hotel  rooms  have  been  blocked  at  the'' 
Sheraton  under  the  code  NAK07  for  any 
attending  guests  to  reserve  a  one-or  two- 
night  stay  but  wiU  be  released  by 
October  13.  You  can  still  reserve  a  room 
after  that  date,  but  on  a  room  and  rate 
availability  basis.  Reservations  can  be 
made  by  calling  312-329-7000,  or  their 
toll  free  number,  877-242-2558. 

To  attend,  please  register  online  on 
the  Commission  Web  site  at  http:// 
www.ferc.gov/calendar/courses- 
outreach/coursesoutreach.htm.  Scroll 
dowm  and  click  on  "Midwest  Energy 
Infrastructure  Conference".  There  is  no 


registration  fee.  We  will  issue  further 
details  on  the  conference,  including  the 
agenda  and  a  list  of  participants,  as 
plans  evolve.  For  additional 
information,  please  contact  Carol 
Connors  in  the  Office  of  Extemal  Affairs 
at  carol.cormors@ferc.gov. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  02-23860  Filed  9-19-02;  8:45  am) 

MLUNO  COOK  enr-oi-p 


DEPARTMENT  OF  ENERGY 

National  Nuciesr  Saeurtfy  ^ 

Administration 

Availability  of  ttte  Hnai  Environmental 
impact  Statement  for  tfie  Proposed 
Relocation  of  Tedmical  Area  18 
Capabilities  and  Materials 

agency:  National  Nuclear  Security 
Administration,  DOE. 
ACTION:  Notice  of  availability. 

SUHUARY:  The  Department  of  Energy's 
(DOE)  National  Nuclear  Security 
Administration  (NNSA)  announces  the 
availability  of  the  Final  Environmental 
Impact  Statement  (EIS)  for  the  Proposed 
Relocation  of  Technical  Area  18 
Capabilities  and  Materials  (hereafter 
referred  to  as  the  TA-18  Relocation 
Final  EIS).  The  TA-18  Relocation  Final 
EIS  evaluates  the  environmental 
impacts  associated  with  relocating  a 
portion  of  the  TA-18  capabilities  and 
materials  to  the  following  alternative 
locations:  (1)  A  different  site  at  Los 
Alamos  National  Laboratory  (LANL)  at 
Los  Alamos,  New  Mexico;  (2)  the 
Nevada  Test  Site  (NTS)  near  Las  Vegas, 
Nevada  (the  preferred  alternative);  (3) 
the  Sandia  National  Laboratory  (SNL)  at 
Albuquerque,  New  Mexico;  and  (4)  the 
Argonne  National  Laboratory — West 
(ANL-W)  near  Idaho  Falls,  Idaho.  The 
TA-18  Relocation  Final  EIS  also 
evaluates  the  alternative  of  upgrading 
the  existing  facilities  at  TA-18,  and  die 
no-action  alternative  of  maintaining  the 
missions  at  the  current  TA-18  location. 

DATES:  The  NNSA  intends  to  issue  a 
Record  of  Decision  on  the  TA-18  Final 
EIS  no  sooner  than  30  days  after  the 
Environmental  Protection  Agency 
publishes  a  notice  of  filing  of  the  TA- 
18  Final  EIS  in  the  Federal  Register. 
ADDRESSES:  A  copy  of  the  TA-18 
Relocation  Final  EIS  or  its  Summary 
may  be  obtained  upon  request  in  writing 
(DOE/NNSA,  TA-18  Relocation  Final 
EIS,  Attn:  Mr.  Jay  Rose,  NA-53, 1000 
Independence  Avenue,  SW., 
Washington,  DC  20585);  by  fax  (202- 
586-5324):  by  phone  (1-800-832-0885, 


ext.  65484),  or  by  E-mail 
{James.Rose@ns.doe.gov), 

FOfi  FURTHER  INFORMATION  CONTACT:  For 

general  information  on  the  NNSA  NfePA 
process,  please  contact:  Mr.  James  J. 
Mangeno,  NNSA  NEPA  Compliance 
Officer,  U.S.  Department  of  Energy/ 
NNSA,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585;  or 
telephone  1-800-832-0885,  ext.  68395. 
For  general  information  on  the  DOE 
NEPA  process,  please  contact:  Ms.  Carol 
M.  Borgstrom,  Director.  Office  of  NEPA 
Policy  and  Compliance  (EH-42),  DOE, 
1000  Independence  Avenue,  SW., 
Washington,  DC  20585,  telephone  202- 
586-4600,  or  leave  a  message  at  1-800- 
472-2756. 

SUPPLEMENTARY  INFORMATION:  The 
NNSA  is  responsible  for  providing  the 
Nation  with  nuclear  weapons,  ensuring 
the  safety  and  reliability  cf  those 
nuclear  weapons,  and  supporting 
programs  that  reduce  global  nuclear 
proliferation.  These  missions  are 
accomplished  through  the  use  of  a  core 
team  of  highly  trained  nuclear  experts. 
The  TA-18  facilities  at  LANL  are  the 
Nation's  only  facilities  capable  of 
performing  general-purpose  nuclear 
materials  handling  and  criticality 
experiments.  These  experiments 
provide  imique  training  to  a  variety  of 
federal  agencies,  including  DOE,  NNSA, 
and  Nuclear  Regulatory  Commission 
persoimel  in  areas  such  as  nuclear 
materials  safety,  emergency  response  in 
support  of  counterterrorism  activities, 
and  safeguards  and  arms  control  in 
support  of  programs  aimed  at 
controlling  excess  nuclear  materials. 

The  TA-18  buildings  and 
infrastructure  are  near  the  end  of  their 
useful  life,  and  action  is  required  to 
assess  alternatives  for  continuing  these 
activities  for  the  next  25  years.  The  TA- 
18  Relocation  Final  EIS  identifies  siting 
options  to  assist  the  NNSA  in 
determining  a  long-range  strategy  for 
maintaining  nuclear  criticality  missions, 
infrastructiu^,  and  expertise  ciirrenUy 
residing  at  TA-18. 

The  TA-18  Relocation  Final  EIS 
evaluates  the  potential  direct,  indirect, 
and  cumulative  environmental  impacts 
associated  with  relocating  the  TA-18 
mission  to  the  the  following  DOE  sites: 
(1)  A  different  site  at  LANL;  (2)  NTS 
(the  preferred  alternative):  (3)  SNL;  and 
(4)  ANL-W.  The  TA-18  Relocation 
Final  EIS  also  analyzes  upgrading  the 
TA-18  focilities  at  LANL  and  the  no- 
action  alternative  of  maintaining  the 
operations  at  the  current  TA-18     •    . 
location. 

In  the  Final  EIS,  the  acting 
Administrator  of  the  NNSA  designated 
the  NTS  alternative  as  the  preferred 
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alternative  for  activities  involving 
Security  Category  I/II  materials,  which 
constitute  roughly  half  of  the  activities 
conducted  at  TA-18.  The  NTS 
alternative,  which  would  house  four  of 
the  five  TA-18  experimental  reactors  in 
the  existing  Device  Assembly  Facility 
(DAF),  was  designated  the  preferred 
alternative  based  upon  cost,  technical, 
environmental,  and  mission  factors. 
NNSA's  preferred  alternative  also  has 
the  balance  of  the  TA-18  missions, 
involving  mostly  Security  Category  III/ 
rV  materials  and  operations,  remaining 
at  LANL.  I      I 

Signed  in  Washington,  DC  this  10th  day  of 
September,  2002. 
Everet  H.  Beckner, 

Deputy  Administrator  for  Defense  Programs. 
[FR  Doc.  02-23936  Filed  9-19-02;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6633-4] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  piirsuant  to  the  Environmental 
Review  Process  (ERP),  under  section 
309  of  the  Clean  Air  Act  and  section 
102(2){c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  AT 
(202)  564-7167. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  12,  2002,  (67  FR  17992). 

Draft  EISs 

ERP  No.  D-BLM-K65241-CA  Rating 
LO,  Headwaters  Forest  Reserve, 
Implementation  Resource  Management 
Plan,  Long-Term  Management  Plan  and 
Planning  Framework,  Located  in  the 
northwestern  Coast  Ranges  near 
Humboldt  Bay  in  Humboldt  County, 
CA. 

Summary:  EPA  supports  the  plan  to 
maintain  the  ecological  integrity  of  the 
Reserve  while  assuring  compatible  and 
adequate  public  access  and  recreation 
opportunities.  EPA  recommend  the 
Final  EIS  evaluate  in  more  detail  the 
environmental  consequences  of  the  no 
action  alternative  and  provide  a 
summary  of  the  potential  cumulative 
effects  of  the  proposed  management 
actions. 

ERP  No.  I>-BLM-L03012-AK  Rating 
LO,  Renewal  of  Federal  Grant  for  the 


Trans-Alaska  Pipeline  System,  Right-of- 
Way,  Approval,  AK. 

Summary:  EPA  expressed  lack  of 
objections  and  suggested  that  the  final 
EIS  clarify  whether  existing  stipulations 
and  mitigation  measures  would  be 
carried  forward  with  renewal  of  the 
Federal  Grant.  EPA  also  identified 
additional  treaties  and  law  applicable  to 
subsistence  issues  that  should  be 
integrated  into  the  analyses  of  the  final 
EIS. 

ERP  No.  B-FHW-G50010-00  Rating 
LO,  1-69  Mississippi  River  Crossing, 
Construction,  from  a  western  terminus 
at  U.S.  65  near  McGehee,  AR  to  an 
eastern  terminus  at  State  Highway  1 
near  Benoit,  MS,  U.S.  Coast  Guard 
Bridge  Permit,  U.S.  Army  Corps  Section 
10  and  404  Permits,  NPDES  Permit, 
Desha  County,  AR  and  Bolivar  County, 
MS. 

Summary:  EPA  expressed  no 
objections  to  the  selection  of  the 
preferred  alternative  but  has  requested 
clarification  and  additional  information 
to  strengthen  the  Final  EIS. 

ERP  No.  D1-FHW-F40356-WI  Rating 
E02,  U.S.  10  Highway  Improvements 
between  Marshfield  and  Appleton, 
Trestik  Road— CTH  "K"  (Stevens  Point 
Bypass),  Funding  and  COE  Section  404 
Permit,  Portage  County,  WI.      , 

Summary:  EPA  expressed 
environmental  objections  as  a  result  of 
wetland  impacts  associated  with  each 
build  alternative,  the  lack  of  a  complete 
conceptual  wetland  mitigation  plan, 
concerns  over  cimiulative  impact 
analysis,  and  impacts  to  endangered 
species. 

Final  EISs 

ERP  No.  F-AFS-J65313-CO,  White 
River  National  Forest  Land  and 
Resource  Management  Plan  2002 
Revision,  Alternative  K  is  the  Selected 
Alternative,  Implementation,  Eagle, 
Garfield,  Gunnison,  Mesa,  Moffat, 
Pitkin,  Rio  Blanco,  Routt  and  Summit 
Counties,  CO. 

Summary:  EPA  continued  to  express 
environmental  concerns  about 
potentially  adverse  cumulative  impacts 
to  aquatic  and  alpine  tundra  habitat. 

ERP  No.  F-FHW-F40393-MI,  1-96/ 
Airport  Area  Access  Study, 
Transportation  Improvements, 
Surrounding  the  Gerald  R.  Ford 
International  Airport,  Kent  County,  MI. 

Summary:  EPA  expressed 
environmental  concerns  about 
woodland  and  stream  impacts  and  the 
project's  ability  to  satisfy  mobility  goals. 

ERP  No.  F-NPS-G0301 9-TX,  Lake 
Meredith  National  Recreation  Area  and 
Alibates  Flint  Quarries  National 
Monument  Oil  and  Gas  Management 


Plan,  Hutchinson,  Moore  and  Potter 
Counties,  TX. 

Sununary:  EPA  has  no  objections  to 
the  selection*  of  the  preferred  alternative. 

Dated:  September  17,  2002. 
Joseph  C.  Montgomery, 
Director,  NEPA  Compliance  Division,  Office 
of  Federal  Activities. 

(PR  Doc.  02-24000  Filed  9-19-02;  8:45  am] 
BIUJNG  CODE  68eO-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6633-3] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
564-7167  or  http://www.epa.gov/ 
compliance/nepa/. 

Weekly  receipt  of  Environmental  Impact 
Statements. 

Filed  September  9,  2002  through 
September  13,  2002. 

Pursuant  to  40  CFR  1506.9. 

EIS  No.  020385,  Draft  Supplement, 
UAF,  CA,  NM,  Airborne  Laser  (ABL) 
Program,  To  Conduct  Test  Activities 
at  Kirtland  Air  Force  Base  (AFB)  and 
White  Sands  Missile  Range/Holloman 
AFB,  New  Mexico,  and  Edwards  AFB 
and  Vandenberg  AFS,  CA,  Comment 
Period  Ends:  November  5,  2002, 
Contact:  Charles  Brovra  (210)  536- 
4203.  This  document  is  available  on 
the  Internet  at:  "http:// 
www.hqafcee.brooks.af.mil/ec/EIS/ 
ABUD-SEIS.pdf." 

EIS  No.  020386,  Draft  EIS,  COE,  PR.  Port 
of  The  Americas  Project,  Development 
of  a  Deep-Draft  Terminal  at  the  Port 
of  Ponce  to  Receive  Post-Panamax 
Ships,  COE  Section  lOn  and  404 
Permits,  Municipalities  of  Guayanilla- 
Penuelas  and  Ponce,  Puerto  Rico, 
Comment  Period  Ends:  November  19, 
2002,  Contact:  Edwin  E.  Muniz  (787) 
289-7034. 

EIS  No.  020387,  Final  EIS,  EDA,  CT, 
Adriaen's  Landing  Project, 
Development  fi'om  Columbus 
Boulevard  south  of  the  Foimders 
Bridge  and  Riverfront  Plaza,  City  of 
Hartford,  CT,  Wait  Period  Ends: 
October  21,  2002,  Contact:  Beatz  C. 
Roman,  (860)  522-4888. 
EIS  No.  020388,  Final  EIS,  DOE,  NM,  ID. 
NV,  Technical  Area  18  (TA-18) 
Relocation  of  Capabilities  and 
Materials  at  the  Los  Almos  National 
Laboratory  (LANL),  Operational 
Activities  Involve  Research  in  and  the 
Design,  Development,  Construction, 
and  Application  of  Experiments  on 
Nuclear  Criticality,  NM,  NV  and  ID. 
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Wait  Period  Ends:  October  21,  2002, 
Contact:  James  J.  Rose  (202)  586-5484. 

EIS  No.  020389,  Draft  EIS.  DOE.  WA,  ID, 
Box  Canyon  (Hydroelectric)  Project, 
(FERC  Project  No.  2042-013), 
Application  for  a  New  License  for 
Ebcisting  72-megawatt  (MW) 
Hydroelectric  Project,  Public  Utility 
District  No.  1  (PUD),  Pend  Oreille 
River,  Pend  Oreille  Coimty,  WA  and 
Bonner  County,  ID,  Comment  Period 
Ends:  November  19,  2002,  Contact: 
Magalie  R.  Salas  (202)  502-8760.  This 
doc\iment  is  available  on  the  Internet 
at:  http://www.sr25study.com. 

EIS  No.  020390.  Final  EIS.  FAA.  LA. 
Adoption — 1-49  Coimector  Project, 
FAA  Decisions  Relative  to  Preparing  a 
Record  of  Decision  for  FHWA 
Project's  Impact  on  the  Lafayette 
Regional  Airport,  Implementation, 
Lafayette  Parish,  LA,  Wait  Period 
Ends:  October  15.  2002,  Contact:  Joyce 
M.  Porter  (817)  222-5644.  U.S. 
Department  of  Transportation's 
(USDOT's),  Federal  Aviation 
Administration  (FAA)  has  adopted 
USDOT's,  Federal  Highway 
Administration  FEIS  #020380  filed, 
with  U.S.  Environmental  Protection 
Agency  on  9/6/2002.  FAA  was  a 
cooperating  agency  on  the  above 
project,  recirculation  of  the  above 
project  is  not  necessary  under  Section 
1506.3(c)  of  the  CEQ  Regulations. 

EIS  No.  020391,  Final  EIS,  APH. 
Regulation — Importation  of 
Unmanufactured  Wood  Articles  from 
Mexico,  With  Consideration  for 
Cumulative  Impacts  of  Methyl 
Bromide  Use,  Proposed  Rule,  Wait 
Period  Ends:  October  21 ,  2002 , 
Contact:  Raymond  B.  Nosbaum  (301) 
734-8790.  This  document  is  available 
on  the  Internet  at:  http:// 
www.aphis.usda.gav/ppddocs.htmI. 

EIS  No.  020392,  Draft  EIS,  FHW,  UT. 
Reference  Post  (RP)  13  Interchange 
and  City  Road  Project,  Construction 
on  New  Interchange  at  RP  13  on  to  I- 
15  and  City  Road  in  Washington  Qty, 
Funding,  Washington  Coimty,  UT, 
Comment  Period  Ends:  November  11, 
2002,  Contact:  Sandra  Garcia  (801) 
281-8892. 

EIS  No.  020393.  DRAFT  EIS.  COE.  FL, 
Fort  Pierce  Shore  Protection  Project, 
Future  Dredging  of  Capron  Shoal, 
Implementation,  St.  Lucie  Coimty,  FL, 
Comment  Period  Ends:  November  4, 
2002,  Contact:  William  Lang  (904) 
232-2615. 

EIS  No.  020394,  Draft  Supplement. 
COE,  Missouri  River  Fish  and 
Wildlife  Mitigation  Project,  To 
Restore  Fish  and  Wildlife  Habitat 
Losses  Resulting  from  Construction, 
Operation,  and  Maintenance  of  the 
Missouri  River  Bank  Stabilization  and 


Navigation  Project  (BSNP),  Missouri 
River,  Sioux  City,  Iowa  to  the  Mouth 
near  St.  Louis,  NB,  KS  and  MO, 
Comment  Period  Ends:  November  4. 
2002,  Contact:  Kelly  Ryan,  (816)  983- 
3324. 

Amended  Notices 

EIS  No.  020301,  Draft  EIS,  AFS,  AK, 
Kosciusko  Island  'Timber  Sale(s), 
Harvesting  Timber,  Tongass  National 
Forest,  Thome  Bay  Ranger  District, 
Kosciusko  Island,  AK,  Comment 
Period  Ends:  September  27,  2002, 
Contact:  Glenn  Pierce  (907)  826-1629. 
Revision  of  FR  Notice  Published  on  7/ 
19/2002:  CEQ  Wait  Period  Ending  on 
9/3/2002  has  been  Extended  to  9/27/ 
2002. 

EIS  No.  020314,  Draft  EIS,  AFS,  OR, 
Granite  Area  Mining  Projects, 
Proposals  to  Approve  Plans  of 
Operation  on  16  Mining  Claims 
within  the  Granite  Creek  Watershed, 
Implementation  North  Fork  John  Day 
Ranger  District,  Umatilla  National 
Forest,  Grant  County,  OR,  Comment 
Period  Ends:  October  21,  2002, 
Contact:  Robert  Reed  (541)  427-5335. 
Revision  of  FR  Notice  Published  on  7/ 
26/2002:  CEQ  Comment  Period 
Ending  9/9/2002  has  been  Extended 
to  10/21/2002. 

EIS  No.  020377,  Draft  EIS,  FHW,  ND, 
U.S.  2  Highway  Transportation 
Improvements,  From  near  U.S. 
Highway  85  (milepost  31.93)  to  west 
of  U.S.  Highway  52  (milepost  131.24), 
Funding.  NPDES  and  COE  Section 
404  Permits.  Williams,  Mountrail,  and 
Ward  Counties,  ND,  Comment  Period 
Ends:  October  21,  2002,  Contact:  J. 
Michael  Bowen  (701)  250-4204. 
Revision  of  FR  Notice  Published  on 
09/06/2002:  Correction  to  Comment 
Period  from  10/7/2002  to  10/21/2002. 

Dated:  September  17,  2002. 
Joseph  C  Montgomery. 
Director.  NEPA  Compliance  Division,  Office 
of  Federal  Activities. 

[FR  Doc.  02-24001  Filed  9-19-02;  8:45  am] 
BaUNG  COOE  6S60-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7380-6] 

Good  Neighbor  Environmental  Board 
Meeting 

AGENCY:  Environmental  Protection  - 

Agency  (EPA). 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  next  meeting  of  the  Good 
Neighbor  Environmental  Board,  a 
federal  advisory  committee  that  reports 


to  the  President  and  Congress  on  ' 
environmental  and  infrastructure 
projects  along  the  U.S.  border  with 
Mexico,  will  take  place  in  Nogales, 
Arizona  on  October  9-10,  2002.  It  is 
open  to  the  public. 

DATES:  On  October  9,  the  meeting  will 
begin  at  8:30  a.m.  and  end  at  5:30  p.m. 
Throughout  the  first  day,  invited 
speakers  will  address  two  border-region 
environmental  infrastructure  topics: 
conservation  and  health.  A  public 
comment  session  will  take  place  during 
the  meeting  from  12  p.m.-12:30  p.m. 

The  following  day,  on  October  10,  the 
Board  will  conduct  a  routine  half-day 
business  meeting  in  the  morning  that 
will  begin  at  8  a.m.  and  end  at  12  noon. 
After  lunch,  beginning  at  1  p.m.,  the 
Board  will  host  a  two-hour  special 
session  on  the  potential  effects  of 
homeland  security  activities  on  border- 
regign  environmentsJ  infrastructure. 
The  meeting  will  end  at  3  p.m.  on 
October  10. 

ADDRESSES:  The  meeting  will  take  place 
in  the  Mayor  and  Council  Chambers  of 
the  Nogales,  Arizona,  City  Hall.  Its 
address  is  777  North  Grand  Avenue. 
The  phone  number  is  (520)  287-6571. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  M.  Koemer,  Designated  Federal 
Officer  for  the  Good  Neighbor 
Environmental  Board,  Office  of 
Cooperative  Environmental 
Management,  Office  of  the 
Administrator,  USEPA,  MC1601E,  655 
15  St.  NW.,  Washington,  DC  20460, 
(202) 233-0069, 

koemer.elaine@epa.gov.  The  Board  Web 
site  is  www.epa.gov/ocem/gneb- 
page.htm. 

Meeting  Access:  Individuals  requiring 
special  acconunodation  at  this  meeting, 
including  wheelchair  access  to  the 
meeting  room,  should  contact  the 
Designated  Federal  Officer  at  least  five 
business  days  prior  to  the  meeting  so 
that  appropriate  arrangements  can  be 
made. 

SUPPt-EMENTARY  INFORMATION: 
Public  Attendance 

The  public  is  welcome  to  attend  all 
portions  of  the  meeting.  Members  of  the 
public  who  plan  to  file  written 
statements  and/or  make  brief  (suggested 
5-minute  limit)  oral  statements  at  the 
public  comment  session  are  encouraged 
to  contact  the  Designated  Federal 
Officer  for  the  Board  prior  to  the 
meeting. 

Background 

The  Good  Neighbor  Environmental 
Board  meets  three  times  each  calendar   ' 
year  at  different  locations  along  the 
U.S.-Mexico  border.  It  was  created  by 
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the  Enterprise  for  the  Americas 
toitiative  Act  of  1992.  An  Executive 
Order  delegates  implementing  authority 
to  the  Administrator  of  EPA.  The  Board 
is  responsible  for  providing  advice  to 
the  U.S.  President  and  Congress  on 
environmental  and  infrastructure  issues 
and  needs  within  the  States  contiguous 
to  Mexico  in  order  to  improve  the 
quality  of  life  of  persons  residing  on  the 
United  States  side  of  the  border.  The 
statute  calls  for  the  Board  to  have 
representatives  from  U.S.  Government 
agencies;  the  governments  of  the  States 
of  Arizona,  Csdifomia,  New  Mexico  and 
Texas;  and  private  organizations  with 
expertise  on  environmental  and 
infrastructure  problems  along  the 
southwest  border.  The  U.S. 
Environmental  Protection  Agency  gives 
notice  of  this  meeting  of  the  Good 
Neighbor  Enviroimiental  Board 
pursuant  to  the  Federal  Advisory 
Committee  Act  (Public  Law  92-463). 

Dated:  September  9.  2002. 
Mark  N.  Joyce, 

Acting  Designated  Federal  Officer. 
[FR  Doc.  02-23991  Filed  9-19-02;  8:45  am] 

MLUNQ  CODE  S860-5(M>  ^ 


ENVIRONMENTAL  PROTECTION 
AGENCY 


[FRL-7380-5] 

M««ting  Of  the  Local  Government 
Advisory  Committee 

AGENCY:  Environmental  Protection 
Agency  (EPA).       , 
action:  Notice.      { 

summary:  The  Local  Government 
Advisory  Committee  (LGAC)  will  meet 
on  October  10-11.  2002,  in  Washington, 
DC.  During  the  two  days,  the  Committee 
meeting  as  working  groups,  and  as  a 
body,  will  consider  a  niunber  of  issues 
related  to  the  management  of 
environmental  protection  programs  and 
local  governments.  During  the  meeting, 
the  Committee  will  be  gathering 
information  on  a  variety  of  subjects  and 
will  make  decisions  on  topics  to  follow 
in  the  months  ahead. 

Topics  to  be  considered  by  working 
groups  include:  Sprawl  and  federal 
policies,  the  status  of  storm  water 
regulation,  water  infreistructure  issues, 
and  solid  waste,  re-use  and  energy 
issues.  In  plenary  sessions,  the 
Committee  will  receive  presentations  on 
environmental  indicator  activities, 
environmental  management  issues  in 
the  Great  Lakes  and  discuss  upcoming 
issues  in  water  effluent  guidelines  and 
emerging  issues  in  fine  particulate 
management. 


The  Committee  will  hear  comments 
from  the  public  between  9:45  a.m.-lO 
a.m.,  October  11.  Each  individual  or 
organization  wishing  to  address  the 
LGAC  meeting  will  be  allowed  a 
maximum  of  five  minutes  to  present 
their  point  of  view.  Please  contact  the 
Designated  Federal  Officer  (DFO)  at  the 
numbers  listed  below  to  schedule 
agenda  time.  Time  will  be  allotted  on  a 
first  come,  first  served  basis,  and  the 
total  period  for  comments  may  be 
extended,  if  the  number  of  requests  for 
appearances  required  it. 

These  are  open  meetings  and  all 
interested  persons  are  invited  to  attend. 
LGAC  meeting  minutes  and 
Subcommittee  summary  notes  will  be 
available  after  the  meetings  and  can  be 
obtained  by  written  request  from  the 
DFO.  Members  of  the  public  are 
requested  to  call  the  DFO  at  the  number 
listed  below  if  plaiming  to  attend  so  that 
arrangements  can  be  made  to 
comfortably  accommodate  attendees  as 
much  as  possible,  and  to  facilitate 
security  clearance  to  the  meeting. 
Seating  will  be  on  a  first  come,  first 
served  basis. 

DATES:  Work  Group  sessions  will  be 
held  on  October  10.  The  Local 
Government  Advisory  Conunittee 
plenary  session  vnll  begin  at  8  a.m. 
Friday,  October  11  and  conclude  at  3 
p.m. 

ADDRESSES:  The  meetings  will  be  held 
in  Washington,  DC.  Work  group 
sessions  will  be  held  at  EPA 
Headquarters,  in  conference  rooms  4128 
and  5126  in  the  EPA  West  Building, 
located  at  1301  Constitution  Ave.,  NW. 
Meeting  Registration  will  be  conducted 
in  1117B  EPA  East  Building,  located 
1201  Constitution  Ave.,  NW.  The  LGAC 
plenary  session  will  be  held  on  Friday 
at  the  Marriott  Residence  Inn,  located  at 
1199  Vermont  Ave.,  NW.,  in  the 
Washington/Jefferson  conference  room. 

Additional  information  can  be 
obtained  by  writing  the  DFO  at  1200 
Pennsylvania  Avenue,  NW.  {1306A). 
Washington,  DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
DFO  for  the  Local  Government  Advisory 
Committee  (LGAC)  is  Paul  Guthrie  (202) 
564-3649. 

Dated:  September  10,  2002. 
Paul  N.  Guthrie, 

Designated  Federal  Officer,  Local  Government 
Advisory  Committee. 
(FR  Doc.  02-23992  Filed  9-19-02;  8:45  am] 

BILUNO  0006  6560-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7381-11 

New  Industry  Sector  Performance 
Program;  Request  for  Expressions  of 
Interest  From  Industry  Trade 
Associations 

agency:  Environmental  Protection 

Agency. 

ACTION:  Solicitation  of  interest. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  seeking  expressions  of 
interest  fixim  industry  trade 
organizations  to  work  with  the  newly 
reoriented  sector  program  in  the  Office 
of  Policy,  Economics  and  Iimovation 
(OPEI).  This  program  will  have  a  greater 
focus  on  environmental  management 
systems  (EMS)  and  actions  that  prompt 
industry-wide  enviroimiental  gains. 
EPA  would  like  to  increase  the  number 
of  industries  participating  in  the 
program. 

The  new  sector  program  will  have 
staff  level  points-of-contact  within  EPA 
who  are  highly  knowledgeable  about 
specific  industries.  These  individuals 
will  play  a  liaison  function  among 
industry  trade  associations  and 
companies,  EPA  program  and  regional 
offices,  state  and  local  governments,  and 
other  stakeholder  groups.  The  sector 
points-of-contact  will  focus  their 
attention  primarily  in  two  areas: 
Addressing  regulatory  or  other 
programmatic  barriers  to  improved 
environmental  performance;  and 
helping  to  expand  the  use  of 
environmental  management  systems 
(EMS)  by  many  willing  companies  in 
each  vndustry. 

EPA  anticipates  that  participating 
industries  will  benefit  from  coordinated, 
cooperative,  and  constructive  problem 
solving  with  government.  The  Agency 
will  invite  participating  industries  to 
engage  in  active  dialogue,  offer  their 
own  innovative  ideas  to  reduce 
enviroimiental  impacts,  and  develop 
strategies  to  promote  the  use  of  EMS. 
Because  industry-wide  performance 
improvement  is  a  goal,  EPA  will  work 
with  trade  associations  and  others  to 
find  creative  ways  to  document 
environmental  progress  and  burden 
reductions  without  creating  new  process 
requirements. 

EPA  invites  the  expression  of  interest 
from  industry  trade  associations  that 
would  like  to  explore  working  with  EPA 
in  this  way.  Industry  leaders  should 
consider  several  factors:  the  value  of 
having  a  knowledgeable  point-of-contact 
for  their  sector  within  EPA;  the 
industry's  potential  to  address  the 
Administration's  current  environmental 
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priorities — ^reductions  in  greenhouse  gas 
emissions  and  smog,  improved  water 
quality  and  infrastructure,  increased 
recycling  of  hazardous  waste,  and 
enhanced  environmental  protection  in 
agriculture;  and  the  potential  to  expand 
the  voluntary  use  of  EMS  among 
companies  in  the  industry. 

Trade  associations  should 
communicate  their  interest  to  EPA  by 
letter  or  e-mail  to  the  contact  listed 
below.  The  Agency  encourages  prior 
telephone  contact  and  consultation. 
EPA  would  like  to  invite  an  initial 
group  of  industries  to  work  with  the 
Agency  in  this  new  program  starting  in 
December  2002.  Additional  industries 
may  be  invited  to  participate  in  the 
future. 

DATES:  Contact  by  October  31,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Benson,  Director,  Sector 
Strategies  Division  (mail  code  1808T), 
1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460.  E-mail: 
benson.robert@epa.gov.  Telephone: 
202-566-2954. 

Dated:  September  17,  2002. 
Thomas  |.  Gibson. 

Associate  Administrator  for  Policy, 

Economics  and  Innovation. 

[FR  Doc.  02-23993  Filed  9-19-02;  8:45  am] 

BIUJNQ  COOE  6S60-«0-f> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2002-0222;  FRL-7274-3] 

Notice  of  Racaipt  of  Rsquasts  for 
Amendments  to  Delate  Uaas  in  Certain 
Pesticide  Registrations;  Correction 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice;  Correction. 

SUMMARY:  EPA  is  correcting  the 
"DATES"  section  and  Unit  FV  of  the 
deletion  of  uses  document  which  was 
published  in  the  Federal  Register  on 
August  28,  2002  (67  FR  55241)  (FRI^ 
7196-1)  to  correct  one  registration 
number  and  to  add  one  registration 
number  that  was  inadvertently  omitted. 
DATES:  The  deletions  are  effective  on 
February  24,  2003,  or  on  September  27, 
2002  for  products  with  registration 
numbers  000400-00490,  042056-00014. 
005418-00153  and  062719-00080. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  James  A.  Hollins,  Office  of 
Pesticide  Programs  (7502C), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460;  telephone  number:  (703) 
305-5761;  e-mail  address: 
hollins.jcunes@epa.gov. 


In  FR  Doc.  02-21677,  published  in  the 
Federal  Register  of  August  28,  2002,  at 
page  55241,  make  the  following 
corrections: 

1.  The  "DATES"  section  is  corrected 
to  read  as  set  forth  above. 

2.  Unit  IV  is  corrected  to  read  as 
follows: 

IV.  Procedures  for  Withdrawal  of 
Request 

Registrants  who  choose  to  withdraw  a 
request  for  use  deletion  must  submit 
such  withdrawal  in  writing  to  James  A. 
Hollins,  at  the  address  under  FOR 
FURTHER  MFORMATION  CONTACT, 
postmarked  on  or  before  February  24. 
2003.  or  on  or  before  September  27. 
2002  for  products  with  registration 
numbers  00400-00490.  042056-00014, 
005418-00153  and  062719-^0080. 

Dated:  September  9,  2002. 
Linda  Vlier  Moos. 

Acting  Director,  Information  Resources  and 
Services  Division,  Office  of  Pesticide 
Programs. 

(FR  Doc.  02-23994  Filed  9-19-02;  8:45  a.m.] 
MUMQ  CODE  6SaO-<0-B 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6724-2A] 

Developing  Assessment  Factors  for 
Evaluating  ttw  Quality  of  Information 
From  External  Sourcaa;  Notioa  of 
Public  Meeting 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  comment  period 

extension 

summary:  This  document  is  being 
issued  to  extend  the  comment  period 
date  regarding  the  EPA  draft  document, 
"Assessment  Factors  for  Evaluating  the 
Quality  of  Information  from  External 
Sources,"  from  the  original  end  date  of 
September  20,  2002  to  September  30, 
2002.  The  comment  period  will  now  be 
September  6,  2002  to  September  30, 
2002. 

DATES:  The  public  meeting  will  be  held 
on  September  20,  2002,  from  9  a.m.  to 
1  p.m.  (Eastern  Standard  Time,  EST). 
Written  comments  must  be  received  on 
or  before  September  30,  2002, 11:59 
p.m.  EST.  For  information  on  dates  for 
submission  of  written  comments, 
requests  to  present  oral  comments,  or 
requests  for  special  seating 
arrangements,  see  Unit  I.e.  of  the 
SUPPLEMENTARY  INFORMATION. 
ADDRESSES:  This  meeting  will  be  held  at 
the  U.S.  Environmental  Protection 
Agency  East  Building,  Public  Hearing 


Room  1153, 1201  Constitution  Avenue. 
NW.,  Washington,  DC.  Comments  may 
be  submitted  by  e-mail,  mail,  courier  or 
in  person.  See  SUPPLEMENTARY 
INFORMATION  for  instructions  on 
submitting  comments  and  public 
meeting  information. 
FOR  FURTHER  INFORMATION  CONTACT:  Greg 
Schweer,  Office  of  Science  Coordination 
and  Policy  (7203M),  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460; 
telephone  number:  (202)  564-8469;  fax 
number:  (202)  564-8482;  e-mail  address: 
assessmen  t.factors@epa  .gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  This  Action  Apply  to  hie? 

This  action  is  directed  to  the  public 
in  general.  This  action  may,  however,  be 
of  interest  to  persons  or  entities  who 
develop  or  collect  information  which  is 
volimtarily  submitted  to  EPA  or 
obtained  by  EPA  for  its  use.  Since  other 
entities  may  also  be  interested,  the 
Agency  has  not  attempted  to  describe  all 
the  specific  entities  that  may  be  affected 
by  this  action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  MFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  This 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  frt)m 
the  EPA  hitemet  Home  Page  at  http:// 
www.epa.gov.  To  access  this  document, 
on  the  Home  Page  select  "Laws  and 
Regulations^"  "Regulations  and 
Proposed  Rules,"  and  then  look  up  the 
entry  for  this  docimtient  imder  the 
"Federal  Register-Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at:  http:// 
www.epa.gov/fedrgstr.  You  may  obtain 
electronic  copies  of  the  draft 
"Assessment  Factors  for  Evaluating  the 
Quality  of  Information  from  External 
Sources"  from  the  Information  Quality 
Guidelines  Home  Page  at:  http:// 
www.epa.gov/oei/qualityguidelines/. 

2.  In  person.  The  Agency  has 
established  a  docket  for  this  meeting 
under  docket  ID  number  OEI-10014. 
The  docket  consists  of  the  documents 
specifically  referenced  in  this  notice, 
any  public  comments  received  during 
an  applicable  comment  period,  and 
other  material  information,  including 
any  information  claimed  as  Confidential 
Business  Information  (CBI).  The  public 
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version  of  the  docket,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  that  may  be  submitted  during 
the  applicable  comment  period,  is 
available  for  inspection  at:  EPA  Docket 
Center,  EPA  West  Building,  Room  B102, 
1301  Constitution  Avenue,  NW., 
Washington,  DC,  20460.  The  docket  is 
open  from  8:30  pm  to  4:30  pm  EDT, 
Monday  through  Friday,  excluding  legal 
holidays.  The  telephone  number  is  (202) 
566-1752. 

C.  How  Can  I  Request  To  Participate  in 
the  Public  Meeting? 

You  may  submit  a  request  to  present 
oral  or  written  comments  at  the  meeting 
and  you  may  provide  written  comments 
prior  to  the  meeting  via  electronic  mail 
(e-mail),  mail,  by  courier,  or  in  person. 
To  ensure  proper  receipt  of  your  request 
and/or  comments,  it  is  imperative  that 
you  identify  docket  ID  No.  OEI-10014 
in  the  subject  line  of  the  first  page  of 
your  request/comments.  The  request  to 
present  brief  oral  comments  (i.e., 
limited  to  approximately  5  minutes) 
should  identify  the  name  of  the 
individual  making  the  presentation,  the 
organization  (if  any)  the  individual  will 
represent,  and  any  requirements  for 
audiovisual  equipment.  Although 
requests  to  present  oral  comments  are 
accepted  until  the  date  of  the  meeting, 
to  the  extent  that  time  permits, 
interested  persons  who  have  not 
submitted  a  request  may  be  permitted  to 
present  oral  comments.  EPA  will  not  be 
recording  or  transcribing  the  public 
meeting.  To  facilitate  EPA's 
consideration  of  your  planned 
comments,  EPA  recommends  that  you 
provide  EPA  with  a  written  record  of 
those  comments  you  want  EPA  to 
consider,  either  prior  to  or  at  the  public 
meeting.  Comments  must  be  received  on 
or  before  September  20,  2002, 11:59  pm 
EDT. 

To  ensure  timely  receipt,  e-mail 
(assessment.factors@epa.gov)  is  the 
Agency's  preferred  method  for 
submitting  requests  to  participate  in  the 
meeting  and  for  submitting  comments. 
Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  If  you  submit  your  request  and/or 
written  comments  by  U.S.  mail,  send 
them  to:  U.S.  EPA.  EPA  Docket  Center 
(7407),  Ariel  Rios  Building,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
E)C  20460.  If  you  submit  requests  and/ 
or  comments  in  person,  by  courier,  or 
other  shipping  method,  deliver  them  to: 
EPA  Docket  Center,  EPA  West  Building, 
Room  B102, 1301  Constitution  Avenue. 
NW.,  Washington,  DC  20460.  The 
docket  is  open  from  8:30  pm  to  4:30  pm 
EDT,  Monday  through  Friday,  excluding 


legal  holidays.  The  telephone  number  is 
(202)566-1752. 

Individuals  requiring  special 
accommodations  at  this  meeting, 
including  wheelchair  access,  should 
contact  the  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 

n.  Background 

In  response  to  OMB's  guidelines  (67 
FR  8452,  February  22,  2002),  EPA  has 
developed  Draft  Guidelines  for  Ensuring 
and  Maximizing  the  Quality, 
Objectivity,  Utility,  and  Integrity  of 
Information  Disseminated  by  the 
Environmental  Protection  Agency  (Draft 
EPA  Information  Quality  Guidelines;  67 
FR  21234,  April  30,  2002).  The  Draft 
EPA  Information  Quality  Guidelines  are 
available  at  EPA's  site,  http:// 
www.epa.gov/oei/qualityguideIines.  The 
Draft  EPA  Information  Quality 
Guidelines  address  the  various  sources 
of  information  submitted  to  or  obtained 
by  the  Agency  for  use  in  making 
decisions,  and,  in  particiilar,  discuss 
one  category  of  information  that 
includes  information  volimtarily 
submitted  to  the  Agency  or  information 
that  the  Agency  obtains  bom  external 
third  party  sources.  During  development 
of  these  guidelines,  EPA  requested 
comments  and  held  a  public  meeting. 
Subsequently,  EPA  developed  a 
document,  "Assessment  Factors  for 
Evaluating  the  Quality  of  Information 
from  External  Sources,"  that  specifically 
addresses  assessment  factors  and 
considerations  relevant  to  evaluating 
and  using  external  soiu'ces  of  data  and 
information.  EPA  is  holding  a  public 
meeting  on  September  20,  2002  to 
obtain  public  input  on  factors  and 
considerations  they  feel  are  useful  to 
assess  the  quality  of  information 
voluntarily  provided  by  external  sources 
to  the  Agency  or  obtained  by  EPA  for 
specific  piuposes.  In  addition,  EPA  is  ~ 
seeking  comments  from  the  public  on 
the  docimient,  "Assessment  Factors  for 
Evaluating  the  Quality  of  Information 
from  External  Sources." 

List  ofSubiects 

Environmental  protection,  data 
quality,  information  quality. 

Dated:  September  5.  2002. 
Elaine  Stanley, 

Director,  Office  of  Information  Analysis  and 
Access.  Office  of  Environmental  Information. 
(FR  Doc.  02-23990  Filed  9-l»-02;  8:45  am) 

BILUNG  CODE  6S60-S0-P 


FARM  CREDIT  ADMINISTRATION 

Farm  Credit  Administration  Board; 
Special  iMeeting 

AGENCY:  Farm  Credit  Administration. 
SUMMARY:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(e)(3)),  of 
the  special  meeting  of  the  Farm  Credit 
Administration  Board  (Board). 
DATE  AND  TIME:  The  special  meeting  of 
the  Board  was  held  at  the  offices  of  the 
Farm  Credit  Administration  in  McLean. 
Virginia,  on  September  17,  2002,  from 
11:15  a.m.  until  such  time  as  the  Board 
concluded  its  business. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeanette  C.  Brinkley,  Acting  Secretary  to 
the  Farm  Credit  Administration  Board. 
(703)  883-4009.  TTY  (703)  883-4056. 
ADDRESS:  Farm  Credit  Administration, 
1501  Farm  Credit  Drive,  McLean, 
Virginia  22102-5090. 
SUPPLEMENTARY  INFORMATION:  This 
meeting  of  the  Board  was  closed  to  the 
public.  The  matter  considered  at  the 
meeting  was: 

*  Closed  Session 

Unfinished  Business  and  General 
Orders 

•  Other 
— Continue  Discussion  Regarding 
Regulatory  Enforcement  Issue 

Dated:  September  17,  2002. 

Jeanette  C.  Brinkley, 

Acting  Secretary,  Farm  Credit  Administration 
Board. 

(FR  Doc.  02-24029  Filed  9-18-02;  10:09  pm) 
BaXlNG  COOE  6706-01-r 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  Ho.  2575] 

Petitions  for  Reconsideration  and 
Clarification  of  Action  in  Rulemaking 
Proceeding 

September  13,  2002. 

Petitions  for  Reconsideration  and 
Clarification  have  been  filed  in  the 
Commission's  rulemaking  proceeding 
listed  in  this  Public  Notice  and 
published  pursuant  to  47  CFR  1.429(e). 
The  full  text  of  this  docimient  is 
available  for  viewing  and  copying  in 
Room  CY-A257, 445  12th  Street,  SW., 
Washington,  DC  or  may  be  purchased 
from  the  Commission's  copy  contractor. 
Qualex  International  (202)  863-2893. 
Oppositions  to  these  petitions  must  be 


'  Session  closed — exempt  pursuant  to  S  U.S.C 
552b(c)(10). 
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filed  by  October  7,  2002.  See  Section 
1.4(b)(1)  of  the  Commission's  rules  (47 
CFR  1.4(b)(1)).  Replies  to  an  opposition 
must  be  filed  within  10  days  after  the 
time  for  filing  oppositions  has  expired. 

Subject:  Establishing  Rules  and 
Policies  for  the  Use  of  Spectrum  for 
Mobile  Satellite  Service  in  the  Upper 
and  Lower  L-Band  (IB  Docket  No.  96- 
132). 

Number  of  Petitions  Filed:  3. 

Marlene  H.  Dortch, 

Secretary. 

[FR  Doc.  02-23934  Filed  9-19-02;  8:45  am) 

BILUNG  CODE  671 2-01-M 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisition  of  Shares  of  Bank  or  Bank 
HoMIng  Companies 

The  notificants  listed  below  have 
applied  imder  the  Change  in  Bank 
Control  Act  (12  U.S.C.  181 7(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  vdll  be  available- for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  October 
4,  2002. 

A.  Federal  Reserve  Bank  of  New 
Yorit  (Betsy  Buttrill  White,  Senior  Vice 
President)  33  Liberty  Street,  New  York, 
New  York  10045-0001: 

1.  Young  In  Chung,  Warren,  New 
Jersey;  to  acquire  the  voting  shares  of 
BNB  Financial  Services  Corporation, 
New  York.  New  York,  and  thereby 
indirectly  acquire  Broadway  National 
Bank,  New  York,  New  York. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  16,  2002. 
Robert  deV.  Frierson. 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  02-23970  Filed  9-19-02;  8:45  am] 
BIUJNG  COOe  6210-01-8 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Msrgsrs  of  Bank  HokJing  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 


Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  part 
225),  and  all  other  applicable  statutes 
and  regtilations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  die  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
Web  site  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  October  15, 
2002, 

Federal  Reserve  Bank  of  Kansas  City 
(Susan  Zubradt,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  Peoples  Bancorp,  Red  Cloud, 
Nebraska;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Peoples- Webster 
Coimty  Bank,  Red  Cloud,  Nebraska. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  16.  2002. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  02-23971  Filed  9-19-02;  8:45  am] 
BILUNO  CODE  6210-01-6 


FEDERAL  TRADE  COMMISSION 

PubUc  Workshop:  Advsrtiskig  of 
Weight  Loss  Products 

agency:  Federal  Trade  Commission 

(FTC). 

ACTION:  Notice  announcing  public 

workshop. 

SUMMARY:  The  FTC  is  planning  to  host 
a  pi^blic  workshop  to  explore  alternate 
approaches  to  reducing  deceptive 


claims  in  advertising  for  weight  loss 
products. 

DATES:  The  workshop  vnll  be  held  on 
November  19,  2002,  from  9  a.m.  to  5 
p.m.  at  the  Federal  Trade  Conunission. 
600  Pennsylvania  Avenue,  NW., 
Washington,  DC.  The  event  is  open  to 
the  public  and  there  is  no  fee  for 
attendance.  Pre-registration  is  not 
required. 

Requests  To  Participate  as  a  Panelist: 
Written  requests  to  participate  as  a 
panelist  in  the  workshop  must  be  filed 
by  October  15.  2002.  For  further 
instructions,  please  see  the  "Requests  to 
Participate  as  a  Panelist  in  the 
Workshop"  section  below.  Persons 
filing  requests  to  participate  as  a 
panelist  will  be  notified  by  October  29. 
2002,  if  they  have  been  selected. 

Written  Comments:  Whether  or  not 
selected  to  participate,  persons  may 
submit  vn-itten  comments  on  the  topics 
to  be  discussed  by  the  panelists.  Such 
comments  must  be  filed  on  or  before 
October  29,  2002.  For  further 
instructions  on  submitting  comments, 
please  see  the  "Form  and  Availability  of 
Comments"  sections  below.  To  read  the 
Conmiission's  policy  on  how  it  handles 
the  information  you  may  submit,  please 
visit  http://www.ftc.gov/ftc/privacy.htm. 
ADDRESSES:  Written  comments  and 
requests  to  participate  as  a  panelist  in 
the  workshop  should  be  submitted  to: 
Secretary,  Federal  Trade  Commission. 
Room  159,  600  Pennsylvania  Avenue. 
NW.,  Washington.  DC  20580.  In  the 
alternative,  they  may  be  e-mailed  to 
weigh  tloss@ftc.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rona  Kelner,  (202)  326-2752,  - 
ijcelnei@ftc.gov,  or  Lesley  Fair,  (202) 
326-3081,  lfair@ftc.gov,  Division  of 
Advertising  Practices,  Federal  Trade 
Commission,  600  Pennsylvania  Avenue. 
NW..  Washington,  DC  20580.  A  detailed 
agenda  and  additional  information  on 
the  workshop  will  be  posted  on  the 
FTC's  Web  site,  wvfw.ftc.gov,  by  October 
29,  2002. 
SUPPLEMENTARY  INFORMATION: 

Background  and  Workshop  Goals 

Obesity  is  a  significant  public  health 
problem.  According  to  the  Surgeon 
General's  2001  Call  To  Action  To 
Prevent  and  Decrease  Overweight  and 
Obesity,  an  estimated  61%  of  American 
adults  are  overweight  or  obese.  ^  The 
relationship  between  overweight  and 
medical  conditions  such  as 
cardiovascular  disease,  hypertension, 


'  The  Surgeon  General's  Call  To  Action  To 
Prevent  and  Decrease  Ovenveigbt  and  Obesity,  US. 
Department  of  Health  and  Human  Services,  at  xiii 
(2001). 


59290 


Federal  Register /Vol.  67.  No.  183 /Friday,  September  20.  2002 /Notices 


certain  cancers,  type  2  diabetes,  and 
osteoarthritis  is  well  established  and  the 
toll  of  those  diseases  is  substantial. 
Obesity-related  illnesses  account  for 
approximately  300,000  deaths 
annually.^ 

In  response,  as  many  as  68  million 
U.S.  adults  are  trying  to  lose  weight.^ 
Many  of  them  turn  to  commercid 
weight  loss  products.'*  Consumers  spend 
an  estimated  $33  billion  annually  on 
weight  loss  products,  with  the  sale  of 
dietary  supplements  accounting  for  a 
significant  proportion  of  overall 
expenditures. 5  According  to  a  CDC 
study,  between  1996  and  1998,  an 
estimated  17.2  milUon  Americans  used 
one  or  more  non-prescription  weight 
loss  products.^ 

Unfortimately,  the  use  of  false  and 
misleading  claims  in  ads  for  these 
products  is  common.  The  Commission 
has  undertaken  a  vigorous  enforcement 
program,  including  the  filing  of  more 
than  eighty  cases  since  1992. 
Recognizing  that  law  enforcement  alone 
has  not  proven  sufficient  to  deter  the 
promoters  of  bogus  diet  products,  the 
FTC  staff  has  fought  weight  loss  fraud 
on  other  fironts.  To  enUst  the  volimtary 
cooperation  of  industry,  the  staff  has 
worked  closely  with  the  Partnership  for 
Healthy  Weight  Management,  a 
coalition  of  representatives  from 
science,  academia,  the  health  care 
profession,  government,  commercial 
enterprises,  and  public  interest 
organizations  whose  mission  is  to 
promote  sound  guidance  on  strategies 
for  achieving  and  maintaining  a  healthy 
weight.  To  encourage  self-regulatory 
efforts  by  publishers  and  broadcasters, 
the  staff  has  met  with  members  of  the 
media  to  discuss  volimtary  clearance 
standards  that  would  weed  out  the  most 
egregious  weight  loss  claims  before  they 
are  disseminated  to  consumers. 

Despite  these  efforts,  the  proliferation 
of  deceptive  weight  loss  ads  appears  to 
be  on  the  rise.  On  September  17,  2002, 
the  FTC  staff  issued  Weight-Loss 
AdveTtising:  An  Analysis  of  Current 


Md.      -  I 

'  Serdula,  M.K.,  et  al.'.  Prevalence  of  Attempting 
Weight  Loss  and  Strategies  for  Controlling  Weight. 
J.A.M.A.  1999:  282:1353-1358  <http://jama.ama- 
assn.org/issues/v282nl4/ffull/joc90559.html>. 

*  Bryant, ).,  Fat  is  a  $34  Billion  Business,  Atlanta 
Business  Chronicle  (Sept.  24,  2001)  citing  research 
by  Marketdata  Enterprises,  Inc. 

^Graham  Cloditz.  Economic  Costs  of  Obesity.  Am. 
J.  ain.  Nutr.  1992;  55:503-507s,  cited  in  Statistics 
Related  to  Overweight  and  Obesity.  National 
Institute  of  Diabetes  &  Digestive  &  Kidney  Diseases 
(visited  July  25,  2002)  <http://www.niddk.nik.gov/ 
health/nutritypubs/st8tobes.htni#20>. 

^Hiedi  Michels  Blanck,  et  al..  Use  of 
Nonprescription  Weight  Loss  Products:  Results 
From  a  Multistate  Survey.  J. A.M. A.  2001;  286:930- 
935  <http://jaina.ama-assn.org/issues/v286n8/rfull/ 
iocl02B5.htnib>. 


trends.''  Prepared  with  assistance  from 
the  Partnership  for  Healthy  Weight 
Management,  the  report  analyzes  the 
claims  and  techniques  used  in  300  ads 
bom.  all  major  forms  of  media.  Based  on 
its  analysis,  the  staff  concluded  that 
false  or  misleading  claims  are  common 
in  ads  for  weight  loss  products. 
Furthermore,  although  deceptive 
advertising  for  weight  loss  products  is 
by  no  means  new,  the  staffs  comparison 
of  1992  magazine  ads  with  magazine  ads 
bora  2001  suggests  that  the  number  of 
products  and  the  amount  of 
advertising — much  of  it  deceptive — 
have  dramatically  increased  over  the 
last  decade.  Reputable  marketers 
continue  to  take  care  to  avoid  false  end 
misleading  claims,  but  it  appears  that 
too  many  unscrupulous  marketers  are 
making  false  claims  promising  dramatic 
and  effortless  weight  loss  to  sell  their 
products. 

The  report  also  finds  that  these 
deceptive  ads  have  appeared  in  a  wide 
range  of  print  and  broadcast  media. 
Although  some  publishers  and 
broadcasters  embrace  the  benefits  of 
voluntary  self-regulation  by  choosing 
not  to  run  ads  that  make  outlandish 
promises  to  consimiers,  others  have  not. 
Many  of  the  same  questionable  claims 
that  the  Commission  has  challenged  as. 
deceptive  year  after  year,  e.g.,  that 
through  the  use  of  the  advertised 
product  consumers  can  lose  substantial 
weight  without  diet  and  exercise,  can 
lose  weight  continuing  to  eat  unlimited 
amount  of  high-calorie  foods,  and  can 
safely  lose  a  substantial  amount  of 
weight  in  a  short  period  of  time, 
continue  to  appear. 

Because  consumers  make  their 
product  selection  based  in  part  on 
advertising  claims,  ads  that  present  false 
or  misleading  information  can  impede 
informed  consumer  decision  making, 
inflict  substantial  financial  injury,  and 
even  harm  consumers'  health.  To 
explore  that  impact  that  these  ads  have 
on  the  public  health  and  new 
approaches  for  fighting  the  proliferation 
of  misleading  claims  for  weight  loss 
products,  the  Commission  will  convene 
a  public  workshop  on  November  19, 
2002.  (k>vemment  officials,  scientists, 
public  health  groups,  marketers  of 
weight  loss  products,  advertising 
professionals,  and  representatives  of  the 
media  are  especially  encouraged  to 
participate. 

Panel  #1  will  consist  of  officials  bam 
government  agencies  with  expertise  in 
the  health  risks  of  obesity.  This  panel 
will  discuss  why  obesity  has  become  a 
public  health  problem  and  what  actions 


'  The  report  is  available  at  wvfw.ftc.gov. 


their  respective  agencies  are  taking  to 
meet  the  crisis. 

-  Panel  #2  will  consist  of  researchers, 
academicians,  medical  professionals, 
and  industry  experts  who  will  discuss 
the  state  of  the  science.  One  possible 
approach  to  the  problem  would  be  to 
determine  whether  there  are  a  list  of 
common  claims  for  weight  loss  products 
that  are  generally  agreed  to  be  false.  To 
facilitate  this  discussion,  the  FTC  staff 
requests  comments  on  whether  the 
current  state  of  the  science  would 
establish  that  the  following  claims 
commonly  found  in  ads  for  over-the- 
counter  weight  loss  products  are  false: 

(1)  That  the  use  of  the  advertised 
product  will  cause  consiuners  to  lose  a 
substantial  amoimt  of  weight  without 
reducing  their  caloric  intake  and/or 
increasing  their  physical  activity; 

(2)  That  the  use  of  the  advertised 
product  will  cause  consumers  to  lose  a 
substantial  amount  of  weight  while  still 
enjoying  imlimited  amounts  of  high- 
calorie  foods; 

(3)  That  consumers  can  lose  a 
substantial  amount  of  weight  through 
the  use  of  the  advertised  product  that  is 
applied  to  the  body  or  rubbed  into  the 
skin  (e.g,  wraps,  patches,  belts,  clip^,  or 
creams); 

(4)  That  the  use  of  the  advertised 
product  will  cause  consumers  to  lose 
weight  preferentially  only  bom  those 
parts  of  the  body  for  which  they  wish 
to  lose  weight; 

(5)  That  consimiers  can  lose  a 
substantial  amount  of  weight  through 
the  use  of  the  product  advertised  to 
block  or  absorb  fat  or  calories; 

(6)  That  the  advertised  product  will 
cause  a  substantial  amoimt  of  weight 
loss  for  all  users; 

(7)  That  the  advertised  product  will 
cause  permanent  weight  loss;  or 

(8)  That  the  use  of  the  advertised 
product  will  cause  consumers  safely  to 
lose  more  than  three  pounds  per  week 
for  a  period  of  more  than  four  weeks. 

In  addition,  commenters  are 
encouraged  to  discuss  the  state  of  the 
science  tending  to  prove  or  disprove 
other  claims  commonly  found  in  ads  for 
weight  loss  products . 

Panel  #3  will  consist  of 
representatives  from  the  dietary 
supplement  industry,  non-prescription 
drug  manufacturers,  and  others  engaged 
in  the  sale  of  weight  loss  products.  They 
will  provide  perspectives  from  the 
different  sectors  of  the  industry  on  the 
state  of  the  advertising  and  marketing  of 
weight  loss  products  and  discuss  what 
the  industry  believes  could  be  done 
through  self-regidation,  law 
enforcement,  or  other  means  to  stop  the 
proliferation  of  fraud  in  this  product 
category. 
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Panel  #4  will  consist  of  law 
enforcement  officials  who  will  discuss 
the  challenges  they  fece  in  prosecuting  . 
weight  loss  fraud  cases  and  why  the 
efforts  taken  to  date  do  not  appear  to 
have  had  the  desired  deterrent  effect. 

Panel  #5  will  consist  of  media  law 
experts  who  will  discuss  the  extent  to 
which  publishers  and  broadcasters  may 
reject  advertisements  making 
questionable  claims  and  what  can  be 
done  to  encourage  the  media  to  screen 
out  patently  false  claims  more 
effectively. 

Panel  #6  will  consist  of  publishers 
and  broadcasters  who  will  discuss 
current  approaches  to  self-regulation 
and  the  costs  and  benefits  of  volimtary 
screening  procedures.  This  panel  vdll 
also  explore  steps  that  could  be  taken  to 
encourage  effective  seff-regulation  in 
this  area  and  whether  a  list  of 
presumptively  false  claims  for  weight 
loss  products  would  assist  them  in  their 
efforts. 

Requests  To  Participate  as  a  Panelist  in 
the  Woricriiop 

Those  parties  who  wish  to  participate 
as  panelists  in  the  workshop  must  notify 
the  FTC  in  writing  of  their  interest  in 
participating  by  October  15,  2002,  either 
by  mail  to  the  Secretary  of  the  FTC  or 
by  e-maU  to  weight  loss@ftc.gov. 
Requests  to  participate  as  a  panelists 
should  be  captioned  "Weight  Loss 
Advertising  Workshop — ^Request  to 
Participate,  P024527."  Parties  are  asked 
to  include  in  their  requests  the  name 
and  number  of  the  panel  on  which  they 
would  like  to  participate,  a  statement 
setting  forth  their  expertise  in  or 
knowledge  of  the  issues  on  which  the 
panel  will  focus,  and  their  contact 
information,  including  a  telephone 
nimiber,  facsimile  number,  and  e-mail 
address.  An  original  and  two  copies  of 
each  document  should  be  submitted. 
Panelists  will  be  notified  by  October  29, 
2002,  whether  they  have  been  selected. 

Using  the  following  criteria,  FTC  staff 
Mdll  select  a  limited  number  of  panelists 
to  participate  in  the  workshop: 

1.  The  party  has  expertise  in  or 
knowledge  of  the  issues  that  are  the 
focus  of  the  workshop. 

2.  The  party's  participation  would 
promote  a  balance  of  interests  being 
represented  at  the  workshop. 

3.  The  party  has  been  designated  by 
one  or  more  interested  parties  who 
timely  file  requests  to  participate  as  a 
party  who  shares  group  interests  with 
the  designator(s). 

In  addition,  there  will  be  time  during 
the  workshop  for  those  not  serving  as 
panelists  to  ask  questions. 


Form  and  Availability  of  Comments  B.  Eligible  Applicants 


To  facilitate  the  discussion,  the  FTC 
requests  that  interested  parties  submit 
written  comments  on  the  issues  that  the 
panels  will  address.  Comments  should 
be  captioned  "Advertising  of  Weight 
Loss  Products  Workshop — Comment, 
P024527"  and  must  be  filed  by  October 
29,  2002. 

Parties  sending  written  comments 
should  submit  an  original  and  two 
copies  of  each  docimient.  To  enable 
prompt  review  and  public  access,  paper 
submissions  should  include  a  version 
on  diskette  in  PDF,  ASCII,  WordPerfect, 
or  Microsoft  Word  format.  Diskettes 
should  be  labeled  with  the  name  of  the 
party,  and  the  name  and  version  of  the 
word  processing  program  used  to  create 
the  docimient.  Alternatively,  comments 
may  be  e-mailed  to  weightloss@ftc.gov. 

Written  comments  will  be  available 
for  public  inspection  in  accordance  with 
the  Freedom  of  Information  Act,  5 
U.S.C.  552,  and  FTC  regulations,  16  CFR 
part  4.9,  Monday  through  Friday 
between  the  hours  of  8:30  a.m.  and  5 
p.m.  at  the  Public  Reference  Room  130, 
Federal  Trade  Commission,  600 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20580.  This  notice  and, 
to  the  extent  technologically  possible, 
all  comments  will  also  be  posted  on  the 
FTC  Web  site,  www.ftc.gov. 

By  direction  of  the  Commission. 
Donald  S.  Gark, 
Secretary. 

[FR  Doc.  02-23938  Filed  9-19-02;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Canters  for  Disease  Control  and 
Prevention 

[Program  Announoement  02038] 

Improving  Effectiveness  of  the 
Tuberculoels  Prevention  and  Control 
Program  In  Estonia;  Notloe  of  Award  of 
Funda 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  annoimces  the 
availability  of  fiscal  year  (FY)  2002 
funds  for  a  sole  source  cooperative 
agreement  for  the  National  Tuberculosis 
Control  Program  (NTP),  Ministry  of 
Health  of  the  Government  of  Estonia. 

The  purpose  of  this  program  is  to 
provide  education  and  technical 
assistance  to  improve  the  quality, 
efficiency,  and  effectiveness  of  programs 
for  the  prevention  and  control  of 
tuberculosis  (TB)  in  Estonia. 


Assistance  will  be  provided  only  to 
the  National  Tubercxdosis  Control 
Program  (NTP),  Ministry  of  Health  of 
the  Government  of  Estonia  to  train  TB 
nurses  in  ambulatory  care,  community- 
based  treatment,  and  infection  control. 

The  NTP,  Ministry  of  Health  of  the 
Government  of  Estonia  is  the  most 
appropriate  and  qualified  agency  to 
conduct  the  activities  under  this 
cooperative  agreement  for  the  following 
reasons: 

1.  The  NTP  is  uniquely  positioned,  in 
terms  of  legal  authority,  ability,  track 
record,  and  credibility  in  Estonia  to 
develop  and  implement  TB  control 
activities  in  both  public  sites  throughout 
the  coimtry. 

2.  The  NTP  is  currently  involved  in 
TB  treatment  services  in  Estonia, 
enabling  it  to  immediately  become 
engaged  in  the  activities  listed  in  this 
announcement. 

3.  The  piupose  of  the  annoimcement 
is  to  utilize  and  build  upon  existing 
framework  of  TB  control  activities  that 
the  NTP  has  developed  or  initiated. 

4.  The  NTP  has  been  mandated  by  the 
Ministry  of  Health  in  Estonia  to 
coordinate  and  implement  TB  treatment 
and  control  activities  including  MiUti 
Drug  Resistent  TB  (MDR-TB)  within  the 
country. 

C.  Funds 

.  Approximately  $65,000  is  being 
awaided  in  FY  2002.  The  award  will  be  . 
made  by  September  30,  2002,  for  a  12- 
month  budget  period  within  a  project 
period  of  up  to  five  years. 

D.  Where  To  CNKain  Additiimsl 
Information  > 

Business  management  technical 
assistance  may  be  obtained  bom: 
Angelia  D.  Hill,  Grants  Management 
Specialist,  Procurement  and  Grants 
Office,  Centers  for  Disease  Control  and 
Prevention,  2920  Brandywine  Road,  MS 
E-09,  Atlanta,  GA  30341-4146. 
Telephone:  (770)  488-2785.  FAX: 
(770)488-2688.  E-mail:  aph8@cdc.gov. 

Program  technical  assistance  may  be 
obtained  from:  Michael  Quails,  Deputy 
Associate  Director,  International 
Activities,  Division  of  Tuberculosis 
Elimination,  National  Center  for  HIV, 
STD,  and  TB  Prevention.  Centers  for 
Disease  Control  and  Prevention  (CDC), 
1600  Clifton  Road  Mailstop  E-10, 
Atlanta,  GA  30333.  Telephone  404-639- 
8488.  E-mail  address:  muql@cdc.gov. 
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Dated:  September  12.  2002. 
Sandra  R.  Manning, 

CGFM,  Director,  Procurement  and  Grants 
Office,  Centers  for  Disease  Control  6* 
Prevention. 

IFR  Doc.  02-23928  Filed  9-19-02;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  02208] 

Program  To  Promote  Pediatric  Trauma 
Training;  Notice  of  Award  of  Funds 

A.  Purpose 

The  Centers  for  Disease  Ck)ntrol  and 
Prevention  (CDC)  announces  the  award 
of  fiscal  year  (FY)  2002  funds  for  a  grant 
Program  to  Promote  Pediatric  Trauma 
Training. 

The  purpose  of  this  program  is  to 
provide  a  training  program  in  pediatric 
trauma  for  pre-hospital  providers 
including  prevention  messages  to 
reduce  morbidity  and  mortality  to 
pediatric  patients  who  have  siiffered 
traumatic  injuries.  This  program 
addresses  the  "Healthy  People  2010" 
focus  area  of  Injury  and  Violence 
Prevention. 

B.  Eligible  Applicant 

Assistance  is  provided  only  to  the 
Westchester  County  Department  of 
Emergency  Services.  No  other 
applications  were  solicited.  H.R.  Conf. 
Rep.  No.  107-342,  at  87  (2002) 
specifically  directs  CDC  to  award  funds 
to  this  organization. 

C Funds 

Approximately  $86,184  is  being 
awarded  in  FY  2002.  The  award  will 
begin  on  or  about  September  1,  2002, 
and  will  be  made  for  a  12-month  budget 
period  within  a  project  period  of  1  year. 

D.  Where  To  Obtain  Additional 
Information 

For  business  management  technical 
assistance,  contact:  Van  A  King,  Grants 
Management  Specialist,  Procurement 
and  Grants  OfBce,  Centers  for  Disease 
Control  and  Prevention,  2920 
Brandywine  Road,  Room  3000,  Atlanta, 
GA  30341-4146.  Telephone  number 
(770)  488-2751.  E-mail  address 
vbk5@cdc.gov. 

For  program  technical  assistance, 
contact:  Paul  Burlack,  Centers  for 
Disease  Control  and  Prevention, 
National  Center  for  Injury  Prevention 
and  Control,  4770  Buford  Highway, 
Mailstop  F42.  Atlanta.  GA  30341-3724. 


Telephone  number  (770)  488-4713.  E- 
mail  address  PBurlack@cdc.gov. 

Dated:  September  11,  2002. 
Sandra  R.  Manning, 

CGFM,  Director,  Procurement  and  Grants 

Office,  Centers  for  Disease  Control  and 

Prevention. 

[PR  Doc.  02-23927  Filed  9-19-02;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

[Docuntent  Identifier:  CiyiS-R-250  and 
CMS-276] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Centers  for  Medicare  and 
Medicaid  Services,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
Health  Care  Financing  Administration 
(HCFA)),  Department  of  Health  and 
Humem  Services,  is  publishing  the 
following  siunmary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

1.  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  SNF  Resident 
Assessment  MDS  Data  and  Supporting 
Regulations  in  42  CFR,  Sections 
413.337,  413.343,  424.32,  and  483.20; 
Form  No.:  CMS-R-250  (OMB#  0938- 
0739);  Use:  Skilled  Nursing  Facilities 
(SNFs)  are  required  to  submit  the 
resident  assessment  data  as  described  at 
42  CFR  483.20  in  the  manner  necessary 
to  administer  the  payment  rate 
methodology  described  in  42  CFR 
413.337.  Pursuant  to  sections  4204(b) 
and  4214(d)  of  OBRA  1987.  the  current 
requirements  related  to  the  submission 
and  retention  of  resident  assessment 


data  for  the  5th,  30th.  60th,  and  90th 
days  follovdng  admission,  necessary  to 
administer  the  payment  rate 
methodology  described  in  Section 
413.337.  are  subject  to  the  Paperwork 
Reduction  Act.  The  burden  associated 
with  this  is  the  SNF  staff  time  required 
to  complete  the  Minimum  Data  Set 
(MDS).  SNF  staff  time  to  encode,  and 
SNF  staff  time  spent  in  transmitting  the 
data.;  Frequency:  Monthly;  Affected 
Public:  Business  or  other  for-profit,  and 
not-for-profit  institutions;  Number  of 
Respondents:  1 7,000;  Total  Annual 
Responses:  2, &57, 859;  Total  Annual 
Hours:  1.993.394. 

2.  Type  of  Information  Collection 
Request:  Revision  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Prepaid  Health 
Plan  Cost  Report;  Form  No.:  CMS-276 
{OMB#  0938-0165);  C/se;  These  forms 
are  needed  to  establish  the  reasonable 
cost  of  providing  covered  services  to  the 
enrolled  Medicare  population  of  an 
HMO  in  accordance  with  Section  1876 
of  the  Social  Security  Act;  Frequency: 
Quarterly.  Annually;  Affected  Public: 
Business  or  other  for-profit;  Number  of 
Respondents:  30  (sep  breeikdown  in 
Supporting  Documentation  for 
clarification);  Total  Annual  Responses: 
180  (see  breakdown  in  Supporting 
Documentation);  Total  Annual  Hours: 
7.860. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS's  Web  site 
address  at  http://www.hcfa.gov/regs/ 
prdact95.htm,  or  e-mail  your  request, 
including  your  address,  phone  nimiber. 
OMB  number,  and  CMS  docimient 
identifier,  to  Paperwork@hcfa.gov,  or 
call  the  Reports  Clearance  Office  on 
(410)  786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  CMS  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
CMS.  Office  of  Strategic  Operations  and 
Regulatory  Affairs,  Division  of 
Regulations  Development  and 
Issuances,  Attention:  Dawn  Willinghan. 
Room  N2-14-26.  7500  Security 
Boulevard.  Baltimore.'Maryland  21244- 
1850. 

Dated:  September  12,  2002. 
John  P.  Burke  m, 

^Paperwork  Reduction  Act  Team  Leader,  CMS 
Reports  Clearance  Officer,  Office  of  Strategic 
Operations  and  Strategic  Affairs,  Division  of 
Regulations  Development  and  Issuances. 
[PR  Doc.  02-23978  Filed  9-19-02;  8:45  am) 
BUINQ  COOE  412IHO-P 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

[Document  Mentlfier:  CMS-10029  and  CMS- 
R-254] 

Agency  Information  Collactlon 
AetivWes:  Submission  for  OMB 
Review;  Comment  Request 

AGENCY:  Centers  for  Medicare  and 
Medicaid  Services.  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995.  the 
Centers  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
Health  Care  Financing  Administration 
(HCFA).  Department  of  Health  and 
Himian  Services,  is  publishing  the 
follov«ring  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  fimctions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

1.  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Medicare 
Program  Integrity  Customer  Service 
Project;  Form  No.:  CMS-10029  (OMB# 
0938-0837);  [/se;  Medicare's  Integrity 
Program  seeks  to  improve  customer 
service  provided  to  beneficiaries  and 
providers.  The  study's  purpose  is  to 
identify  baseline  satisfaction  Mdth 
Program  Integrity  efforts,  to"  prioritize 
improvement  areas,  and  to  identify 
potential  service  delivery  changes  that 
can  be  implemented  by  CMS  or  its 
contractors.  Respondents  include 
beneficiaries  whose  billing  questions 
were  transferred  to  Fraud,  and  providers 
who  have  been  through  enrollment, 
medical  review,  or  cost  report  audit; 
Frequency:  Annually;  Affected  Public: 
Individuals  or  households,  Business  or 
other  for-profit.  Not-for-profit 
institutions;  Number  of  Respondents: 
5,250;  Total  Annual  Responses:  5,250; 
Total  Annual  Hours:  782. 

2.  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 


Information  Collection:  National 
Medicare  Education  Program  (NMEP) 
Community  Survey  of  Medicare 
Beneficiaries:  Form  No.:  CMS-R-254 
(OMB#  0938-0738);  Use:  A  survey  of 
Medicare  beneficiaries  in  six 
communities  will  be  conducted  in 
January  and  February,  Z003.  A  random, 
representative  sample  of  Medicare 
beneficiaries  will  be  selected  using  CMS 
administrative  data.  This  approach  will 
gather  information  on  changes  in: 
awareness  of  Medicare-f  Choice 
expansion  and  options;  knowledge 
about  Medicare  and  Medicare+Choice 
options;  where  beneficiaries  go  to  find 
more  information;  and  whether  they  are 
aware  of  the  many  information 
resources  available  to  them;  and 
satisfection  with  their  information/ 
knowledge;  Frequency:  On  occasion; 
Affected  Public:  Individuab  or 
households;  Number  of  Respondents: 
2400;  Total  Aimual  Responses:  2400; 
Total  Annual  Hours:  600. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
refierenced  above,  access  CMS  Web  site 
address  at  http://www.hcfa.gov/regs/ 
prdact95.htm,  or  e-mail  your  request, 
including  your  address,  phone  number, 
OMB  number,  and  CMS  docxmient 
identifier,  to  Paperwork@hcfa.gov,  or 
call  the  Reports  Clearance  Office  on 
(410)  786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  desk  officer:  OMB  Human 
Resources  and  Housing  Branch, 
Attention:  Brenda  Aguilar,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503. 

Dated:  September  12.  2002. 
John  P.  Burke  m. 

Paperwork  Reduction  Act  Team  Leader,  CMS 
Reports  Clearance  Officer,  Office  of  Strategic 
Operations  and  Regulatory  Affairs,  Division 
of  Regulations  Development  and  Issuances. 
[FR  Doc.  02-23977  Filed  9-l»-02;  8:45  am) 
BIUjMQ  CODE  4130-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Radiological  Devicas  Panel  of  the 
Msdical  Devices  Advisory  Committee; 
Notice  of  Meeting 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 


of  the  Food  and  Drug  Administration 
(FDA).  At  least  one  portion  of  the 
meeting  will  be  closed  to  the  public. 

Name  of  Committee:  Radiological 
Devices  Panel  of  the  Medical  Devices 
Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  October  16.  2002,  from  8:30 
a.m.  to  5  p.m. 

Location:  Holiday  Iim,  Two 
Montgomery  Village  Ave..  Gaithersburg, 
MD. 

Contact  Person:  Robert  J.  Doyle. 
Center  for  Devices  and  Radiological 
Health  (HFZ-470),  Food  and  Drug 
Administration.  9200  Corporate  Blvd., 
Rockville,  MD  20850.  301-594-1212,  or 
FDA  Advisory  Committee  Information 
Line,  1-800-741-8138  (301-443-0572 
in  the  Washington,  DC  area),  code 
12526.  Please  call  the  Information  Line 
for  up-to-date  information  on  this 
meeting. 

Agenda:  The  conmxittee  will  discuss, 
make  recommendations,  and  vote  on  a 
premarket  approval  application  for  a 
device  that  produces  a  computerized 
thermal  image  of  the  breast  of  women 
reconunended  for  biopsy.  Background 
information,  including  the  agenda  and 
questions  for  the  committee,  will  be 
available  to  the  public  1  business  day 
before  the  meeting,  on  the  Internet  at 
http://www.fda.gov/cdrh/ 
panelmtg.html.  Material  for  the  October 
16.  2002,  meeting  will  be  posted  on 
October  15.  2002. 

Procedure:  On  October  16,  2002.  from 
8:30  a.m.  to  1  p.m.,  and  from  1:30  p.m. 
to  5  p.m..  the  meeting  is  open  to  the 
public.  Interested  persons  may  present 
data,  information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Written  submissions  may  be 
made  to  the  contact  person  by  October 
7.  2002.  Oral  presentations  from  the 
public  will  be  scheduled  between 
approximately  9:15  a.m.  and  9:45  a.m., 
and  for  an  additional  30  minutes  near 
the  end  of  the  committee  deliberations. 
Time  allotted  for  each  presentation  may 
be  limited.  Those  desiring  to  make 
formal  oral  presentations  should  notify 
the  contact  person  before  October  9, 
2002,  and  submit  a  brief  statement  of 
the  general  natiire  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  requested  to  make 
their  presentation. 

Closed  Committee  Deliberations.  On 
October  16,  2002,  fit>m  1  p.m.  to  1:30 
p.m..  the  meeting  will  be  closed  to  the 
public  to  permit  FDA  to  present  to  the 
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committee  trade  secret  and/or 
confidential  commercial  information  (5 
U.S.C.  552b(c)(4))  regarding  pending 
and  future  agency  issues. 

Persons  attending  FDA's  advisory 
committee  meetings  are  advised  that  the 
agency  is  not  responsible  for  providing 
access  to  electrical  outlets. 

FDA  welcomes  the  attendance  of  the 
public  at  its  advisory  committee 
meetings  and  will  make  every  effort  to 
accommodate  persons  with  physical 
disabilities  or  special  needs.  If  you 
require  special  accommodations  due  to 
a  disability,  please  contact  Shirley 
Meeks,  Ck)nference  Management  Staff,  at 
301-594-1283,  ext.  105,  at  least  7  days 
in  advance  of  the  meeting. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  September  14.  2002. 
Linda  Aray  Sldadany, 

Senior  Associate  Commissioner  for  External 

Relations. 

[FR  Doc.  02-23949  Filed  9-19-02;  8:45  am) 

BIUJNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Agency  information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

Periodically,  the  Health  Resources 
and  Services  Administration  (HRSA) 
publishes  abstracts  of  information 
collection  requests  under  review  by  the 
Office  of  Management  and  Budget,-in 
compliance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  the 
clearance  requests  submitted  to  OMB  for 
review,  call  the  HRSA  Reports 
Clearance  Office  on  (301)  443-1129. 

The  following  request  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  under  the 
Paperwork  Reduction  Act  of  1995: 

Proposed  Project:  The  Sentinel  Centers 
Network  (SCN)  Core  Data  Set-^ew 

HRSA's  Bureau  of  Primary  Health 
Care  (BPHC)  established  the  Sentinel 
Centers  Network  (SCN)  to  assist  in 
addressing  critical  policy  issues.  Thirty- 
eight  BPHC  supported  health  centers 
and  NHSC  sites  have  been  awarded 


funds  through  sub-contracts  in  this  first 
year  of  operation.  These  health  centers 
were  identified  as  having  adequate 
infrastructure  and  commitment  through 
the  competitive  contract  process  to 
serve  as  "laboratories"  that  will  generate 
data  for  timely  policy  analyses  and 
conducting  projects  on  topics  that  have 
immediate  policy  impact. 

A  protocol  for  core  data  collection 
and  retrieval,  timelines,  expectations,^ 
and  evaluation  of  the  Network  sites  is 
currently  imderway.  It  is  expected  that 
sites  will  submit  these  core  data,  or  have 
these  data  extracted  from  their  existing 
information  systems  periodically.  These 
core  data  may  include  provider  level, 
encounter  level,  and  user  level 
information  regarding,  for  example,  data 
on  service  delivery,  utilization,  payer 
sources,  demographics,  clinical 
diagnoses  and  outcomes,  staffing,  and 
costs.  Since  all  data  obtained  from  the 
participant  sites  will  be  extracted/ 
compiled  from  existing  information 
systems,  and  not  through  primary  data 
collection,  burden  will  therefore  be 
minimized.  In  addition,  each  participant 
site  will  receive  technical  assistance 
both  on  site  and  via  telephone  to  reduce 
burden  as  much  as  possible. 


Estimated  burden  hours: 


Type  of  respondent 


Sites 


Numt)er  of  re- 
spondents 


38 


Responses 
per  respond- 
ent 


Total  re- 
sponses 


152 


Hours  per  re- 
sponses 


8 


Total  burden 
hours 


1,216 


Written  comments  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  sent  within  30  days  of  this  notice  to: 
John  Morrall,  Human  Resources  and 
Housing  Branch,  Office  of  Management 
and  Budget,  New  Executive  Office 
Building,  Room  10235,  Washington,  DC 
20503. 

Dated:  September  12,  2002. 
Jane  M.  Harrison, 

Director,  Division  of  Policy  Review  and 

Coordination. 

|FR  Doc.  02-23848  Filed  9-19-02;  8:45  am) 

BHJJNO  CODE  4165-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Proposed  Collection; 
Comment  Request;  Women's  Health 
initiative  Observational  Study 

Summary:  In  compliance  with  the 
requirement  of  Section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995, 
for  opportimity  for  public  comment  on 
proposed  data  collection  projects,  Office 
of  the  Director,  the  National  Heart, 
Lung,  and  Blood  Institute  (NHLBI),  the 
National  Institutes  of  Health  (NM)  will 
publish  periodic  summaries  of  proposed 
projects  to  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval. 

Proposed  Collection 

Title:  Women's  Health  Initiative 
(WHI)  Observational  Study. 

Type  of  Information  Collection 
Request:  Revision  OMB  #0925-0414 
Exp:  05/03. 


Need  for  Use  of  Information 
Collection:  This  study  will  be  used  by 
the  NIH  to  evaluate  risk  factors  for 
chronic  disease  among  older  women  by 
developing  and  following  a  large  cohort 
of  postmenopausal  women  and  relating 
subsequent  disease  development  to 
baseline  assessments  of  historical, 
physical,  psychosocial,  and  physiologic 
characteristics.  In  addition,  the 
observational  study  will  complement 
the  clinical  trial  (which  has  received 
clinical  exemption)  and  provide 
additional  information  on  the  common 
causes  of  frailty,  disability  and  death  for 
postmenopausal  women,  namely, 
coronary  heart  disease,  breast  and 
colorectal  cancer,  and  osteoporotic 
fractures. 

Frequency  of  Response:  On  occasion. 

Affected  Public:  Individuals  and 
physicians. 

^  Type  of  Respondents:  Women,  next- 
of-kin,  and  physician's  office  staff.  The 
annual  reporting  biuden  is  as  follows: 
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Type  of  resporKients 


Estimated 

numtier  of 

respondents 


Estimated 

number  of 

responses  per 

respondent 


Average  burden 
hours  per 
response 


Estimated 

total  annual 

txjrden  hours 

requested 


OS  Participants 

Next-of-kin 

Physician's  Office  Staff 

Total 


86,886 

2.916 

43 


1.4059 
1 
1 


.173 

.0835 

.0835 


21.133 
243 

4 


21.380 


The  annualized  cost  burden  is 
$213,948. 

There  are  no  annual  Capital  Costs, 
Operating  Costs  and/or  Maintenance 
Costs  to  report. 

Request  for  Comments:  Written 
comments  and/or  suggestions  from  the 
public  and  affected  agencies  should 
address  one  or  more  of  the  following 
points:  (1)  Evaluate  whether  the 
proposed  collection  is  necessary  for  the 
proper  performance  of  the  function  of 
the  agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  btirden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used;  (3)  Enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
Minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology. 

For  Further  Information  Contact:  To 
request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  contact:  Dr.  Linda  Pottem, 
Project  Officer,  Women's  Health 
Initiative  Program  Office,  6705 
Rockledge  Drive,  1  Rockledge  Centre, 
Suite  300,  MSC  7966,  Bethesda,  MD 
20892-7966,  or  call  (301)  402-2900  or  e- 
mail  your  request,  including  your 
address  to:  Linda_Pottem@nih.gov. 

Comments  Due  Date:  Conunents 
regarding  this  information  collection  are 
best  assiured  of  having  their  full  effect  if 
received  within  60  days  of  the  date  of 
this  publication. 

Dated:  September  11,  2002. 
Jacques  E.  Rossouw, 

Acting  Director,  Women's  Health  Initiative. 
(FR  Doc.  02-23873  Filed  9-19-02;  8:45  am) 

BILUNQ  COOe  4144Mn-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  InstHutas  of  Haalth 

GovamnMnt-Ownad  Inventions; 
Availability  for  Ucansing 

agency:  National  Institutes  of  Health, 
Public  Health  Service,  DHHS. 

ACTION:  Notice. 

SUMMARY:  The  inventions  listed  below 
are  owned  by  agencies  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of 
federally-funded  research  and 
development.  Foreign  patent 
applications  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  companies  and  may  also  be  available 
for  licensing. 

ADDRESSES:  Licensing  information  and 
copies  of  the  U.S.  patent  applications 
listed  below  may  be  obtained  by  writing 
to  the  indicated  licensing  contact  at  the 
Office  of  Technology  Transfer,  National 
Institutes  of  Health,  6011  Executive 
Boulevard,  Suite  325,  Rockville, 
Maryland  20852-3804;  telephone:  301/ 
496-7057;  fax:  301/402-0220.  A  signed 
Confidential  Disclosure  Agreement  will 
be  required  to  receive  copies  of  the 
patent  applications. 

New  Tumor  Suppressor  Gene,  p28lNG5 

Dr.  Curtis  C.  Harris  et  al.  (NCI) 
DHHS  Refermce  No.  E-300-^1/0  filed 

January  23,  2001 
Licensing  Contact:  Catherine  Joyce;  301/ 

496-7735  ext.  258;  e-mail: 

joycec@od.nih.gov 

This  technology  pertains  to  the 
discovery  of  a  new  member  of  the  ING 
(inhibitor  growth)  family  of  putative 
tiunor  suppressor  genes,  p28lNG5. 
p28lNG5  was  identified  by  homology  to 
the  tumor  suppressor  gene  p33lNGl. 
Over-expression  of  the  ING5  protein 
causes  cell  cycle  arrest  in  himian  cancer 
cell  lines  and  ING5  expression  varies 
between  cancer  cell  lines.  Detection  of 
ING5  gene  or  protein  expression  could 
potentially  be  used  for  cancer  diagnosis 
and  ING5  could  be  used  as  a  medicant. 


The  above-mentioned  invention  is 
available  for  licensing  on  an  exclusive 
or  non-exclusive  basis. 

HGC-1,  A  Gene  Encoding  a  Member  of 
the  OlCictomedin-Related  Protein 
Family 

Griffin  P.  Rodgers,  Wen-Li  Liu,  Jiachang 

Zhang  (NIDDK) 
U.S.  Provisional  Patent  Application  60/ 

338,759  (E-166-01/0)  filed  December 

7,  2001 
Licensing  Contact:  Brenda  Hefti;  301/ 

496-7736  ext.  206;  e-mail: 

heftib@od.nih  .gov 

The  ciurent  technology  embodies  a 
newly  identified  gene.  Human 
Granulocyte  Colony-Stimidating  Factor- 
Stimulated-Clone-1  (hGC-1)  that  has 
been  cloned  and  characterized,  and  its 
protein  sequence  has  been  deduced.  The 
gene  is  expressed  in  the  bone  marrow, 
prostate,  small  intestine,  colon,  and 
stomach,  and  has  been  mapped  to 
chromosome  13  in  a  region  that  contains 
a  tumor  suppressor  gene  cluster.  The 
gene  is  found  to  be  selectively  present 
in  normal  human  myeloid  lineage  cells 
and  is  believed  to  play  a  role  in 
allowing  lymphocytes  to  differentiate 
properly.  It  is  believed  that  the  gene 
may  be  used  as  a  selective  marker  for 
human  prostate  cancer,  multiple 
myeloma,  B-cell  chronic  lymphocytic  . 
leukemia  and  other  types  of  cancer  and 
can  be  used  diagnostically  as  well  as  in 
therapeutic  screening  activities. 

Modulating  IL-13  Activity  Using 
Mutated  0-13  Molecules  That  Are 
Antagonists  or  Agonists  of  IL-13 

R.  Puri,  Y.  Oshima,  and  B.  Joshi  (FDA) 
PCT  Application  PCT/USOO/31044  (E- 

032-00/2)  filed  November  10.  2000. 

and  claiming  priority  to  a  U.S. 

Provisional  application  filed 

November  11, 1999 
Licensing  Contact:  Brenda  Hefti;  301/ 

496-7736  ext.  206;  e-mail: 

heftib@od.nih  .gov 

The  present  invention  provides 
antagonists  and  agonists  of  IL-13 
activity.  The  antagonists  can  be  used  to 
reduce  or  end  symptoms  in  conditions, 
such  as  asthma,  allergic  rhinitis,  atopic 
dermatitis,  parasitic  infections, 
pulmonary  fibrosis,  and  others  in  which 
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IL-13  is  an  initiator,  mediator  or 
enhancer  of  the  abnormal  state.  The 
agonists  can  also  be  used  as  reagents  in 
the  maturation  of  monocjrtes  into 
dendritic  cells,  or  to  pre-treat  bone 
marrow  stem  cell  donors  to  reduce  GVH 
disease.  The  antagonists  can  be  used  to 
slow  the  growth  of  cells  in  cancers  for 
which  IL-13  is  an  autocrine  growth 
factor. 

This  invention  also  claims  IL-13 
receptor  binding  molecules  with  affinity 
for  the  IL-13  receptor  at  least  three 
times  greater  than  that  exhibited  by  wild 
type  IL-13.  Finally,  this  invention 
claims  methods  and  compositions  for 
specifically  delivering  an  effector 
molecule  to  a  tumor  cell  by  chimeric 
molecules  comprising  the  effector 
molecule  (plant  or  bacterial  toxin, 
chemotherapeutic  agents  or  antibiotics) 
and  an  IL-13  receptor  binding  molecule 
(antagonists  or  agonists),  and 
pharmaceutical  compositions  thereof. 

Dated:  September  12,  2002. 
Jack  Spiegel, 

Director,  Division  of  Technology  Development 
and  Transfer.  Office  of  Technology  Transfer, 
National  Institutes  of  Health. 
[FR  Doc.  02-23875  Filed  »-19-02;  8:45  am) 

BILUNG  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Office  of  the  Director  National 
Institutes  of  Health;  Notice  of  Meeting 

Pursuant  to  section  10(a)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Office  of  AIDS  Research  Advisory 
Council. 

The  meeting  will  be  open  to  the 
public,  with  attendance  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

Name  of  Committee:  Office  of  AIDS 
Research  Advisory  Council. 

Date:  October  1-2,  2002. 

Time:  9  a.m.  to  12  p.m. 

Agenda:  A  Report  of  tiie  Director 
addressing  OAR  initiatives.  The  topic  of  the 
meeting  will  be  "HIV/ AIDS  Research  Needs 
in  the  Caribbean  Basin." 

Place:  9000  Rockville  Pike,  Building  31C, 
Conference  Room  6C10.  Bethesda,  MD  20892. 

Contact  Person:  Veronica  Leftwich, 
Program  Analyst,  Office  of  AIDS  Research, 
National  Institutes  of  Health.  Building  2, 
Room  4W11.  Bethesda,  MD  20892,  (301)  435- 
7698. 
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This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Information  is  also  available  on  the 
Institute's/Center's  home  page:  http:// 
www.nih.gov/od/oar/index.htm,  where  an 
agenda  and  any  additional  information  for 
the  meeting  will  be  posted  when  available. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.14,  Intramural  Research 
Training  Award;  93.187,  Undergraduate 
Scholarship  Program  for  Individuals  from 
Disadvantaged  Backgrounds;  93.22,  Clinical 
Research  Loan  Repayment  Program  for 
Individuals  from  Ehsadvantaged 
Backgrounds;  93.232,  Loan  Repayment 
Program  for  Research  Generally;  93.39, 
Academic  Research  Enhancement  Award; 
93.936,  NIH  Acquired  Immunodeficiency 
Syndrome  Research  Loan  Repayment 
Program,  National  Institutes  of  Health,  HHS) 

Dated:  September  16,  2002. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  02-23952  Filed  9-19-02;  8:45  am) 

BILUNG  CODE  414(MI1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  Center  for  Complementary  & 
Alternative  Medicine;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  conunercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Center  for 
Complementary  and  Alternative  Medicine 
Special  Emphasis  Panel,  CAM  and  Oncology. 

Date:  October  21-22,  2002. 

Time:  8  a.m.  to  1  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  8120  Wisconsin  Ave., 
Bethesda,  MAD  20814. 

Contact  Person:  Carol  Pontzer,  PhD, 
Scientific  Review  Administrator,  National 
Center  for  Complementary  and  Alternative 
Medicine,  6707  Democracy  Blvd.,  Bethesda, 
MD  20892. 


Dated:  September  11,  2002. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

(FR  Doc.  02-23871  Filed  9-19-02;  8:45  am] 

nUlNG  CODE  4140-01-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Center  for  Complementary  & 
Altemathre  Medicine;  Notice  of  Closed 
Meeting 

Piusuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  the  following  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  conunercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  p>ersonal  privacy. 

Name  of  Committee:  National  Center  for 
Complentary  and  Alternative  Medicine 
Special  Emphasis  Panel,  Basic  Science  SEP. 

Date:  October  10,  2002. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Marriott,  6711  Democracy 
Boulevard,  Bethesda,  MD  20817. 

Contact  Person:  Dale  Birkle,  PhD, 
Scientific  Review  Adminisfrator,  NIH/ 
NCCAM,  6707  Democracy  Blvd,  Democracy 
-Two  Building,  Suite  401,  Bethesda,  MD 
20892,  (301)  451-6570,  birkled@mail.nih.gov. 

Dated:  September  1 1 ,  2002. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  02-23872  File3  9-19-02;  8:45  am] 
BILUNG  CODE  4140-01-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
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provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Heart,  Lung, 
and  Blood  Institute  Special  Emphasis  Panel, 
The  Genetics  of  Biobehavioral  Risk  Factors 
for  CVD. 

Date:  October  17,  2002. 

Time:  8  a.m.  to  11:30  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Sheraton  Columbia  Hotel,  10207 
Wincopin  Circle,  Columbia,  MD  21060. 

Contact  Person:  Patricia  A.  Haggerty,  PhD, 
Scientific  Review  Administrator,  Review 
Branch,  Division  of  Extramural  Affairs, 
National  Heart,  Lung,  and  Blood  Institute, 
National  Institutes  of  Health,  6701  Rockledge 
Drive,  Room  7188,  Bethesda,  MD  20892,  301/ 
435-0280. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233,  National  Center  for 
Sleep  Disorders  Research:  93.837,  Heart  and 
Vascular  Diseases  Research;  93.838,  Lung 
Diseases  Research;  93.838,  Lung  Diseases 
Research;  93.839,  Blood  Diseases  and 
Resources  Research,  National  Institutes  of 
Health,  HHS) 

Dated:  September  13,  2002. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  A  dvisory 
Committee  Policy. 

(FR  Doc.  02-23957  Filed  9-19-02;  8:45  am] 
BILUNQ  CODE  414»-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closad  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting.  ^ 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 


Name  of  Committee:  National  Heart,  Lung, 
and  Blood  Institute  Special  Emphasis  Panel, 
Psychosocial  Factors  and  Cardiovascular 
Disease. 

Date:  October  17,  2002. 

Time:  1  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Sheraton  Columbia  Hotel,  10207 
Wincopin  Circle,  Columbia,  MD  21060. 

Contact  Person:  Patricia  A.  Haggerty,  PhD, 
Scientific  Review  Administrator,  Review 
Branch,  Division  of  Extramural  Affairs, 
National  Heart.  Lung,  and  Blood  Institute, 
National  Institutes  of  Health,  6701  Rockledge 
Drive,  Room  7188,  Bethesda,  MD  20892,  301/ 
435-0280. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233,  National  Center  for 
Sleep  Disorders  Research;  93.837,  Heart  and 
Vascular  Diseases  Research;  93.838,  Lung 
Diseases  Research;  93.839,  Blood  Diseases 
and  Resources  Research,  National  Institutes 
of  Health,  HHS) 

Dated:  September  13,  2002. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  02-23958  Filed  9-19-02;  8:45  am] 
aaujNO  cooc  414o-«i-m 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institute  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisoryl  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commerical 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Heart,  Lung, 
and  Blood  Institute  Special  Emphasis  Panel, 
Review  of  Cardiovascular  Grants. 

Date:  October  11,  2002. 

Time:  12  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Two  Rockledge  Center,  Room  7204, 
Bethesda,  MD  20892  (Telephone  Conference 
Call). 

Contact  Person:  Alessandra  Bini,  PhD, 
Scientific  Review  Administrator,  Review 
Branch,  Room  7204,  Division  of  Extramural 
Affairs,  National  Heart.  Lung,  and  Blood 


Institute,  National  Institutes  of  Health,  6701 
Rockledge  Drive.  MSC  7924,  Bethesda,  MD 
20892,  301-435-0299. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233,  National  Center  for 
Sleep  Disorders  Research;  93.837,  Heart  and 
Vascular  Diseases  Research;  93.838,  Lung 
Diseases  Research;  93.839,  Blood  Diseases 
and  Resources  Research,  National  Institutes 
of  Health.  HHS) 

Dated:  September  13,  2002. 
LaVeme  Y.  Stringfield. 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-23959  Filed  9-19-02:  8:45  am] 
BILUNQ  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
institute;  Notice  of  Cloeed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Heart,  Lung, 
and  Blood  Institute  Special  Emphasis  Panel, 
Minority  Grants  RFA-022,  023,  024,  025. 

Date:  October  29-30,  2002. 

Time:  7  a.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Marriot,  5151  Pocks  Hill 
Road,  Bethesda,  MD  20814. 

Contact  Person:  Alessandra  Bini,  PhD. 
Scientific  Review  Administrator,  Review 
Branch,  Room  7204,  Division  of  Extramural 
Affairs,  National  Heart,  Lung,  and  Blood 
Institute,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  MSC  7924.  Bethesda,  MD' 
10892,  301-435-0299. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93,233,  National  Center  for 
Sleep  Disorders  Research;  93.837,  Heart  and 
Vascular  Diseases  Research;  93.838,  Lung 
Diseases  Research;  93.839,  Blood  Diseases 
and  Resources  Research,  National  Institutes 
of  Health.  HHS) 
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Dated:  September  13.  2002. 
La  Verne  Y.  Stringfield.     ^ 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  02-23960  Filed  9-19-02;  8:45  am] 

BUJN6  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Natkxial  Institutes  of  Healtti 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meeting.  j 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Heart,  Lung, 
and  Blood  Institute  Special  Emphasis  Panel, 
Molecular  Mechanisms  of  Mucous  Cell 
Metaplasia  and  Excess  Mucous  Secretion  in 
Human  Airway  Diseases. 

Date:  December  3. 2002. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  5520  Wisconsin 
Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Arthur  N.  Freed,  PhD, 
Review  Branch.  Room  7186,  Division  of 
Extramural  Affairs,  National  Heart,  Lung,  and 
Blood  Institute,  National  Institutes  of  Health, 
6701  Rockledge  Drive,  MSC  7924,  Bethesda. 
MD  20892.  (301)  435-0280. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233,  National  Center  for 
Sleep  Disorders  Research;  93.837,  Heart  and 
Vascular  Diseases  Research;  93.838,  Lung 
Diseases  Research;  93.839,  Blood  Diseases 
and  Resources  Research.  National  Institutes 
of  Health,  HHS) 

Dated:  September  13,  2002. 
LaVerne  Y.  Stringfield, 
Director,  Offic&of  Federal  Advisory 
Committee  Policy. 

IFR  Doc.  02-23961  Filed  9-19-02;  8:45  am] 
■UMG  COOE  4140-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections  552(c)(4) 
and  552b(c)(6),  Title  5  U.S.C,  as 
amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development 
Special  Emphasis  Panel,  Interactive 
Computer  Technology  for  Promoting 
Improved  Self-Management  of  Insulin 
Dependent  Diabetes  Mellitus  in  Clinical 
Practice. 

Date:  October  28,  2002. 

Time:  12  p.m.  to  1:30  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  6100  Executive  Blvd.,  DSR  Conf. 
Rm.,  Rockville,  MD  20852.  (Telephone 
Conference  Call). 

Contact  Person:  Hameed  Khan,  PhD, 
Scientiffc  Review  Administrator,  Division  of 
Scientific  Review,  National  Institute  of  Child 
Health  and  Human  Development,  National 
Institutes  of  Health,  6100  Executive  Blvd.. 
Room  5E01,  Bethesda,  MD  20892.  (303)  496- 
1485. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.209,  Contraception  and 
Infertility  Loan  Repayment  Program;  93.864, 
Population  Research;  93.865,  Research  for 
Mothers  and  Children;  93.929,  Center  for 
Medical  Rehabilitation  Research,  National 
Institutes  of  Health,  HHS) 

Dated:  September  11,  2002. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-23867  Filed  &-19-02;  8:45  am] 
BHJJNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Tide  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which  ■ 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Child  Health  arid  Human  Development 
Special  Emphasis  Panel,  Device  for 
Monitoring  Childhood  Diabetes  Medical 
Regimen. 

Date;  November  15,  2002. 

Time:  12  p.m.  to  1:30  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  6100  Executive  Blvd.,  DSR  Conf. 
Rm.,  Rockville,  MD  20852.  (Telephone 
Conference  Call). 

Contact  Person:  Hameed  Khan,  PhD., 
Scientific  Review  Administrator,  Division  of 
Scientific  Review,  National  Institute  of  Child 
Health  and  Human  Development,  National 
Institutes  of  Health,  6100  Executive  Blvd., 
Room  5E01,  Bethesda,  MD  20892.  (301)  496- 
1485. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.209,  Contraception  and 
Infertility  Loan  Repayment  Program;  93.864, 
Population  Research;  93.865,  Research  for 
Mothers  and  Children;  93.929,  Center  for 
Medical  Rehabilitation  Research,  National 
Institutes  of  Health,  HHS) 

Dated:  September  11,  2002. 
La  Verne  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy.' 

(FR  Doc.  02-23868  Filed  &-19-02;  8:45  am] 
BILUNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Devlopmsnt;  Notice  of  CkMSd 


Pursuant  to  section  10(d)  of  the 
Fcyleial  Advisoiy  Conunittee  Act,  as 
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amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  ia  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  infonnation  concerning 
individuals  associated  with  the  grant 
applicatioiis.  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Mime  of  Committee:  National  Institute  of 
Child  Hetdth  and  Htmfian  Development 
Special  Emphasis  Panel,  Cooperative 
Specialized  Infertility  Research  Centers. 

Date:  October  8,  2002. 

Time:  3  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6100  Executive  Blvd  5th  Floor, 
Rockville,  MD  20852,  (telephone  Conference 
Call). 

Contact  Person:  Jon  M.  Ranhand.  PhD, . 
Scientist  Review  Administrator,  Division  of 
Scientific  Review,  National  Institute  of  Child 
Health  and  Human  Development,  HQi,  6100 
Executive  Blvd.,  Room  5E03,  Bethesda,  MD 
20892,  (301)  435-6884. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.209,  Contraception  and 
Infertility  Loan  Repayment  Program;  93.864, 
Population  Reserach,  93.865,  Research  for 
Mothers  and  Children;  93.929,  Center  for 
Medical  Rehabilitation  Research,  National 
Institutes  of  Health,  HHS) 

Dated:  September  11,  2002. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  02-23869  Filed  9-19-02;  8:45  am] 
BNJJNO  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Natlonai  Instttutss  of  Hsalth 

National  Instltuts  of  Child  Health  and 
Human  Dsvslopmsnt;  Notlcs  of  Clossd 
Mssting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Tide  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  infonnation  concerning 


individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwcmanted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development 
Special  Panel,  Family  Management  of  Type 
1  Diabetes. 

Date:  October  10,  2002. 

Time:  12  p.m.  to  1:30  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  6100  Executive  Blvd.,  DSR  Conf. 
Rm.,  Rockville,  MD  20852,  (Telephone 
conference  Call). 

Contact  Person:  Hameed  Khan,  PhD, 
Scientific  Review  Administrator,  Division  of 
Scientific  Review,  National  Institute  of  Child 
Health  and  Human  Development,  National 
Institutes  of  Health,  6100  Executive  Blvd., 
Room  5E01,  Bethesda,  MD  20892,  (301)  496- 
■1485. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.209,  Contraception  and 
Infertility  Loan  Repayment  Program;  93.864, 
Population  Research;  93.865,  Research  for 
Mothers  and  Children;  93.929,  Center  for 
Medical  Rehabilitation  Research,  National 
Institutes  of  Health,  HHS) 

Dated:  September  11,  2002. 
LaVanw  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-23870  Filed  9-19-02;  8:45  am] 
MLUNQ  COM  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Natlonai  Instttutss  of  Hsatth 

National  Instttuts  of  Arthritis  and 
Musculoskslstai  and  Skin  Dlssassa; 
Notlcs  of  Clossd  Msstlnfls 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Tide  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  coiUd  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  infonnation  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Arthritis  and  Musculoskeletal  and  Skin 
Diseases  Special  Emphasis  Panel,  Review  of 
research  project  application(8)  (ROl). 

Date:  October  10.  2002. 

Time:  8:30  a.m.  to  10  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 


Place:  Holiday  Inn— Chevy  Chase, 
Palladian  East  and  Center  Rooms,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Aftab  A.  Ansari,  PhD, 
Scientific  Review  Administrator,  National 
Institute  of  Arthritis  and  Musculoskeletal  and 
Skin  Diseases,  6701  Democracy  Plaza, 
Bethesda,  MD  20892.  (301)  594-4952. 

Name  of  Committee:  National  Institute  of 
Arthritis  and  Musculoskeletal  and  Skin 
Diseases  Special  Emphasis  Panel,  Review  of 
research  project  application(s)  (ROl). 

Diate.  October  10,  2002. 

Time:  10  a.m.  to  11:30  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn — Chevy  Chase, 
Palladian  East  and  Center  Rooms,  SS20 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Aftab  A.  Ansari.  PhD, 
Scientific  Review  Administrator,  National 
Institute  of  Arthritis  and  Musculoskeletal  and 
Skin  Diseases,  6701  Democracy  Plaza. 
Bethesda.  MD  20892.  (301)  594-4952. 

Name  of  Committee:  National  Institute  of 
Arthritis  and  Musculoskeletal  and  Skin 
Diseases  Special  Emphasis  Panel,  Review  of 
research  project  appucation(s)  (ROl). 

Date:  October  10,  2002. 

Tune;  11:30  a.m.  to  1  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn — Chevy  Chase. 
Palladian  East  and  Center  Rooms,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Aftab  A.  Ansari.  PhD, 
Scientific  Review  Administrator,  National 
Institute  of  Arthritis  and  Musculoskeletal  and 
Skin  Diseases.  6701  Democracy  Plaza, 
Bethesda,  MD  20892,  (301)  594-4952. 

Name  of  Committee:  National  InstTtute  of 
Arthritis  and  Musculoskeletal  and  Skin 
Diseases  Special  Emphasis  Panel,  Review  of 
research  project  application(s)  (ROl). 

Date:  October  10,  2002. 

Time.- 1  p.m.  to  2:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn — Chevy  Chase, 
Palladian  East  and  Center  Rooms,  5520 
Wisconsin  Avenue,  Chevy  Chase.  MD  20815. 

Contact  Person:  Aftab  A.  Ansari,  PhD, 
Scientific  Review  Administrator,  National 
Institute  of  Arthritis  and  Musculoskeletal  and 
Skin  Diseases,  6701  Democracy  Plaza, 
Bethesda,  MD  20892,  (301)  594-4952. 

Name  of  Committee:  National  Institute  of 
Arthritis  and  Musculoskeletal  and  Skin 
Diseases  Special  Emphasis  Panel,  Review  of 
research  project  applicationts)  (ROl). 

Date:  October  10,  2002. 

Time:  2:30  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn — Chevy  Chase, 
Palladian  East  and  Center  Rooms,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Aftab  A.  Ansari,  PhD, 
Scientific  Review  Administrator,  National 
Institute  of  Arthritis  and  Musculoskeletal  and 
Skin  Diseases,  6701  Democracy  Plaza, 
Bethesda,  MD  20892,  (301)  594-4952. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.846,  Arthritis, 
Musculoskeletal  and  Skin  Diseases  Research, 
National  Institutes  of  Health,  HHS) 
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Dated:  September  16,  2002. 
La  Verne  Y.  Sthngfield, 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

(FR  Doc.  02-23953  Filed  9-19-02;  8:45  am] 

BIUJNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Environmental 
Healtti  Sciences;  Notice  of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Board  of  Scientific  Counselors,  NIEHS. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  section 
552b(c)(6),  Title  5  U.S.C,  as  amended 
for  the  review,  discussion,  and 
evaluation  of  individual  other 
conducted  by  the  National  Institute  of 
Environmental  Health  Sciences, 
including  consideration  of  persoimel 
qualifications  and  performance,  and  the 
competence  of  individual  investigators, 
the  disclosiu^  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Board  of  Scientific 
Counselors,  NIEHS. 

Date:  September  29-C)ctober  1.  2002. 

Closed:  September  29,  2002,  8  p.m.  to  9:30 
p.m. 

Agenda:  To  review  and  evaluate 
programmatic  and  personnel  issues. 

Place:  Doubletree  Guest  Suites,  2515 
Meridian  Parkway,  Research  Triangle  Park, 
NC  27709. 

Open:  September  30,  2002.  8:30  p.m.  to 
5:30  p.m. 

Agenda:  An  overview  of  the  organization 
and  conduct  of  research  in  the  National 
Center  for  Toxicogenomics. 

Place:  Nat.  Institute  of  Environmental 
Health  Sciences,  South  Campus,  Conference 
Rooms  101  ABC,  111  T.  W.  Alexander  Drive, 
Research  Triangle  Park,  NC  27709. 

C/osed;  October  1,  2002,  8:30  a.m.  to 
adjournment. 

'  Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  Nat.  Institute  of  Environmental 
Health  Sciences,  South  Campus,  Conference 
Rooms  101  ABC,  111  T.  W.  Alexander  Drive, 
Research  Triangle  Pmk.  NC  27709. 


Contact  Person:  Steven  K.  Akiyama,  PhD, 
Division  of  Intramural  Research,  Nat. 
Institute  of  Environment,  Health  Sciences. 
National  Institutes  of  Health,  P.O.  Box  12233, 
MSC  A2-09,  Research  Triangle  Park,  NC 
27709,  919/541-3467, 
akiyama@niehs.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  urgent 
need  to  meet  timing  limitations  imposed  by 
the  intramural  research  review  cycle. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.113,  Biological  Response  to 
Environmental  Health  Hazards;  93.114. 
Applied  Toxicological  Research  and  Testing; 
93.115,  Biometry  and  Risk  Estimation — 
Health  Risks  from  Environmental  Exposures; 
93.142,  NIEHS  Hazardous  Waste  Worker 
Health  and  Safety  Training;  93.143,  NIEHS 
Superfund  Hazardous  Substances — Basic 
Research  and  Education;  93.894,  Resources 
and  Manpower  Development  in  the 
Environmental  Health  Sciences,  National 
Institutes  of  Health,  HHS) 

Dated:  September  13,  2002. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  02-23954  Filed  9-19-02;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  HeaWi 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections  552(c)(4) 
and  552b(c)(6),  Title  5  U.S.C.  as 
amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Allergy,  Immunology, 
and  Transplantation  Research  Committee, 
Allergy,  Immunology,  and  Transplantation 
Research  Committee. 

£tote;  October  10-11.  2002. 

Time;  October  10,  2002,  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  One  Washington  Circle  Hotel, 
Meridian  Room.  One  Washington,  Circle, 
NW.,  Washington,  DC  20037. 

Time:  October  11,  2002,  8:30  a.m.  to  12 
p.m. 


Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  One  Washington  Circle  Hotel, 
Meridian  Room.  One  Washington,  DC  20037. 

Contact  Person:  Nancy  B.  Saunders.  PhD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  NIAID,  NIH,  Scientific 
Review  Program  Room  2217,  6700-B 
Rockledge  Drive.  MSC  7616,  Bethesda,  MD 
20892-7616,  301-496-2550,  nsl20v@nih.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy,  Immunology, 
and  Transplantation  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health,  HHS) 

DATED:  September  13,  2002. 
LaVerne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  02-23955  Filed  9-19-02;  8:45  am) 

BaXJNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4^  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel,  Sexually  Transmitted 
Diseases  Cooperative  Research  Center 
Supplement. 

Date:  October  4,  2002. 

Time:  3:30  p.m.  to  5:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6700-B  Rockledge  Drive,  Room 
2154,  Bethesda,  MD  20892  (Telephone 
Conference  Call). 

Contact  Person:  Robert  C.  Goldman,  PhD; 
Scientific  Review  Administrator,  Scientific 
Review  Program,  Division  of  Extramural 
Activities,  NLAID.  NIH,  Room  2217,  6700-B 
Rockledge  Drive,  MSC  7616,  Bethesda,  MD 
20892-7616,  301  496-8424, 
rg.  1 59w@nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy,  Immunology, 
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and  Transplantation  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health,  HHS) 

Dated:  September  13,  2002. 
LaVerne  Y.  Stringfield,  ^ 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-23956  Filed  9-19-02;  8:45  am] 
BHXMQ  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Servica    ' 

National  Toxicology  Program  (NTP) 
Board  of  Scientific  Counselors' 
Meeting;  Review  of  Nominations  for 
Listing  In  the  11th  Report  on 
Carcinogens 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  next 
meeting  of  the  NTP  Board  of  Scientific 
Counselors  Report  on  Carcinogens 
Subcommittee  ("the  NTP  RoC 
Subcommittee")  to  be  held  on 
November  19  &  20,  2002,  at  the  Hyatt 
Regency  Bethesda,  One  Bethesda  Metro 
Center,  7400  Wisconsin  Avenue, 
Bethesda,  MD  20814.  On  November  19, 
registration  will  begin  at  9  a.m.  and  the 
meeting  will  begin  at  9:30  a.m.  On 
November  20,  the  meeting  will  begin  at 
8:30  a.m.  Pre-registration  is  not 
required;  however,  persons  requesting 
time  to  make  oral,  public  comments  are 
asked  to  notify  Dr.  Mary  S.  Wolfe, 
Executive  Secretary,  prior  to  the 
meeting  (contact  information  given 
below).  The  agenda  covers  the  peer 
review  of  10  nominations  for  possible 
listing  in  the  11th  Report  on 
Carcinogens,  and  includes  an 
opportunity  for  public  input. 

Background 

The  Department  of  Health  and  Human 
Services  (DHHS)  Report  on  Carcinogens 
(RoC)  is  a  public  information  document 
prepared  by  the  National  Toxicology 
Program  (NTP)  in  response  to  Section 
301(b)(4)  of  the  Public  Health  Service 
Act,  as  amended.  The  intent  of  the 
document  is  to  provide  a  listing  of  those 
agents,  substances,  mixtures  or  exposure 
circumstances  that  are  either  "known" 
or  "reasonably  anticipated"  to  cause 
cancer  in  humans  and  to  which  a 
significant  number  of  people  in  the 
United  States  are  exposed.  The  process 
for  preparation  of  the  RoC  has  three 
levels  of  scientific  peer  review.  Central 
to  the  evaluations  of  the  review  groups 
is  the  use  of  criteria  for  inclusion  in  or 
removal  of  listings  from  the  RoC.  The 
current  criteria  for  listing  in  or  delisting 
from  the  report  is  available  on  the 


Internet  at  the  following  website: 
http://ntp-server.niehs.nih.gov/ 
NewHomeRoc/ListingChteria.html.  or 
can  be  obtained  in  hard  copy  by 
contacting  Dr.  Jameson  at  the  address 
listed  below,  llie  review  process  for 
listing  in  or  delisting  from  the  RoC 
begins  with  initial  scientific  review  by 
the  National  Institute  of  Environmental 
Health  Sciences  (NIEHS)/NTP  Report  on 
Carcinogens  Review  Committee  (RGl), 
which  is  comprised  of  NIEHS/NTP  staff 
scientists.  The  second  scientific  review 
group  (RG2)  is  comprised  of 
representatives  from  the  Federal  health 
research  and  regulatory  agencies  that  are 
members  of  the  NTP  Executive 
Committee.  The  third  step  is  external 
public  peer  review  by  the  NTP  RoC 
Subcommittee.  Following  completion  of 
these  reviews  and  solicitation  of  public 
comments  through  announcements  in 
the  Federal  Register  and  other  media, 
the  independent  reconunendations  of 
the  three  scientific  peer  review  groups 
and  all  public  comments  are  presented 
to  the  NTP  Executive  Committee  for 
review  and  comment.  All 
recommendations  and  public  comments 
are  submitted  to  the  Director,  NTP,  who 
reviews  them  and  makes  a  final 
recommendation  to  the  Secretary, 
DHHS,  concerning  the  listing  or 
delisting  of  substances  or  exposure 
circumstances  in  the  RoC.  The  Secretary 
has  final  review  and  approval  for  the 
11th  RoC. 

Agenda 

The  meeting  of  the  NTP  RoC 
Subcommittee  is  scheduled  for 
November  19  &  20,  2002.  Tentatively 
scheduled  to  be  peer  reviewed  are  10 
nominated  chemicals  or  exposure 
circumstances.  These  nominations  are 
listed  alphabetically  in  the  attached 
table,  along  with  supporting  information 
and  a  tentative  order  of  presentation  and 
review.  Backgroimd  summary 
documents  for  each  of  the  nominations 
are  available  to  the  public  and  include 
a  summary  of  the  scientific  data  and 
information  being  used  to  evaluate  the 
nomination.  A  copy  of  the  draft 
backgroimd  summary  document  for 
each  of  these  nominations  is  available 
electronically  through  the  NTP's 
homepage  at  http://ntp- 
seTver.niehs.nih.gov/  (select  Report  on 
Carcinogens)  or  can  be  obtained  on  CD 
or  in  hard  copy,  as  available,  from:  Dr. 
C.W.  Jameson,  Report  on  Carcinogens, 
NIEHS,  MD  EC-14,  79  Alexander  Drive, 
Building  4401,  Room  3118,  P.O.  Box 
12233,  Research  Triangle  Park,  NC 
27709  (919/541-4096;  FAX  919/541- 
0144;  email  jameson@niehs.nih.gov). 

Previous  annoimcements  in  the 
Federal  Register  (July  24,  2001:  Volume 


66,  Number  142,  Pages  38430-38432      - 
and  March  28,  2002:  Volume  67, 
Number  60,  Page  14957)  called  for 
public  comments  on  the  nominations  to 
be  reviewed  for  possible  listing  in  the 
11th  RoC.  These  announcements 
idmitified  a  total  of  17  nominations. 
This  review  by  the  NTP  RoC 
Subcommittee  is  for  the  first  set  of  10 
nominations  identified  in  those  Federal 
Register  announcements  that  have 
completed  review  by  the  RGl  and  the 
RG2.  The  remaining  7  nominations  for 
the  11th  RoC  will  be  reviewed  by  the 
NTP  RoC  Subcommittee  in  2003.  The 
date  and  details  about  that  meeting  will 
be  published  in  a  future  Federal 
Register  notice. 

SoiiciUtion  of  Public  Comiiient 

The  NTP  RoC  Subcommittee  meeting 
is  open  to  the  public,  and  time  will  be 
provided  for  oral  public  comment  on 
each  of  the  nominations  under  review. 
In  order  to  facilitate  planning  for  the 
meeting,  persons  requesting  time  for  an 
oral  presentation  regarding  a  particular 
nomination  should  notify  the  Executive 
Secretary,  Dr.  Mary  S.  Wolfe,  P.O.  Box 
12233,  A3-01,  Research  Triangle  Parit, 
NC  27709  (telephone  919/541-3971; 
FAX  919/541-0295;  email 
wolf e^niehs. nih.gov)  no  later  than 
November  4,  2002.  Each  organization  is 
allowed  one  time  slot  for  an  oral 
presentation  per  nomination.  Persons 
registering  to  make  comments  are  asked 
to  provide,  if  possible,  a  written  copy  of 
their  statement  by  November  4th  so 
copies  can  be  made  and  distributed  to 
NTP  RoC  Subcommittee  members  for 
their  timely  review  prior  to  the  meeting. 
Written  statements  can  supplement  and 
expand  the  oral  presentation,  and  each 
speaker  is  asked  to  provide  his/her 
name,  affiliation,  mailing  address, 
phone,  fax,  e-mail  and  supporting 
organization  (if  any).  At  least  7  minutes 
will  be  allotted  to  each  speaker,  and  if 
time  permits,  can  be  extended  to  10 
minutes.  Individuals  who  register  to 
make  oral  presentations  by  November 
4th  will  be  notified  about  the  time 
available  for  their  presentation  at  least 
one  week  prior  to  the  meeting. 
Registration  for  making  public 
comments  will  also  be  available  on-site. 
Time  allowed  for  presentation  by  on-site 
registrants  may  be  less  then  that  for 
preregistered  speakers  and  will  be 
determined  by  the  niunber  who  have 
registered  at  Uie  meeting.  If  registering 
on-site  to  speak  and  reading  oral 
comments  m>m  printed  copy,  the 
speaker  is  asked  to  bring  25  copies  of 
the  text.  These  copies  will  be 
distributed  to  the  NTP  RoC 
Subcommittee  members  and 
supplement  the  record.  All  comments 
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received  in  response  to  this  Federal 
Register  notice  will  be  posted  on  the 
NTP  RoC  web  site. 

Written  comments,  in  lieu  of  making 
oral  comments,  are  welcome.  All 
comments  must  include  name, 
affiliation,  mailing  address,  phone,  fax, 
e-mail  and  sponsoring  organization  (if 
any)  and  should  be  received  by 
November  4,  2002  for  distribution  to  the 
NTP  RoC  Subcommittee.  Written 
comments  received  after  November  4th 
will  not  be  considered  by  NTP  RoC 
Subcommittee  members  in  their 
reviews.  , 


Solicitation  of  Additional  Infonnation 

.    The  NTP  would  welcome  receiving 
information  from  completed  human  or 
experimental  animal  cancer  studies  or 
studies  of  mechanism  of  cancer 
formation,  as  well  as  current  production 
data,  human  exposure  infonnation,  and 
use  pattwns  for  any  of  the  nominations 
listed  in  this  announcement. 
Organizations  or  individuals  that  wish 
to  provide  information  should  contact 
Dr.  C.W.  Jameson  at  the  address  given 
above. 


The  agenda  and  a  roster  of  NTP  RoC 
Subcommittee  members  will  be 
available  prior  to  the  meeting  on  the 
NTP  homepage  at  http://ntp- 
server.niehs.nih.gov/  and  upon  request 
from  Dr.  Wolfe.  Following  the  meeting, 
simimary  minutes  will  also  be  available 
on  the  NTP  web  site  {Http://ntp- 
seiver.niehs.nih.gov,  select  Meetings) 
and  upon  request  from  Dr.  Wolfe. 

Dated:  September  12,  2002. 

Samuel  Wilson, 

Deputy  Director,  National  Institute  of 
Envimnmental  Health  Sciences. 


Summary  Data  for  Nominations  Tentatively  Scheduled  for  Review  at  the  Meeting  of  the  NTP  Board  of 
Scientific  Counselors  Report  on  Carcinogens  Subcommittee  November  19  and  20,  2002 


Nofnination  to  be  reviewed  CAS  number 


1  -Amino-2,4-dlbromoanthraquinone/ 

(B1-49-2)  

Cobalt  Su«ate/(1 01 24-43-3) 


Diettianolamine  (DEA)/(1 11-42-2) 


Naphthalene/(9t-20-3)( 


Nitrobenzene/(98-95-3) 


Nitromett)ane/(7&-52-S) 


Primary  uses  or  exposures 


Selected  Heterocyclic  Animes 
(Three  Nominations): 

(1)  2-Amino-3,4-dimettiylimiclazo(4,5-fl 
quinoline  (melQ)/(77094-11-2) 

(2)  2-Amino-3,8-dimethylimidazo{4,5-f] 
quinoxaline  (MelQx)/(77500-04-0) 

(3)  2-Amino- 1  -mett)yl-6- 
phenytimidazo{4,5-b] 

pyridine  (PhlP)/(105650-23-5) 
4,4'-Thiodianiline/(139-65-1) 


1-Amino-2,4-dibromoanthraquinone  is  an  anthraquinone- 
derived  vat  dye  that  is  used  in  tt)e  textile  industry. 

Cobalt  sulfate  is  used  in  electroplating  and  electro- 
chemical industries.  H  is  also  used  as  a  colorinig  agent 
for  ceramics,  a  drying  agent  in  inks,  paints,  vamishes 
and  linoleum,  and  has  been  added  to  animal  feed  as  a 
mineral  supplement. 

DEA  is  used  in  the  preparation  of  surfactants  used  in  liq- 
uid laundry,  dishwishing  detergents,  cosmetics,  sham- 
poos, and  hair  conditioners. 

DEA  is  also  used  in  metal  working  flukJs,  in  textile  proc- 
essing, irxlustrial  gas  purifKation  and  as  an  antworrostn 
agent. 

Naphthalene  is  used  as  an  intennediate  in  ttte  synethesis 
of  many  industrial  cfiemkals,  an  ingredient  in  some 
moth  repellants  and  toilet  bowl  deodorants,  as  an 
antiseptk:s  for  irragatinig  animal  wounds  and  to  control 
lk:e  on  livestock  and  poultry. 

Nitrobenzene  is  used  mainly  in  tfie  produdctkxi  of  anilir>e, 
Itself  a  major  chemk:al  intermediate  in  the  productton  of 
dyes. 

Nitrometfiane  is  used  in  specialized  fuels,  in  expk>sives 
and  in  the  synthesis  of  nitromethane  derivatives,  phar- 
maceutk^ls,  agricultural  soil  fumigants  and  industrial 
antimk:rot>ials.  In  ttie  past  it  was  used  as  a  chemnal 
stabilizer  to  prevent  tfte  decompositkxi  of  various  hak>- 
genated  hydrocaft>ons  such  as  metal  degreasers  and 
aerosol  propellants. 

MelQ,  MelQx,  and  PhIP  are  heterocycik:  amines  that  are 
formed  during  heating  or  cookirig  and  are  found  in 
cooked  meats  and  fish. 


To  be  reviewed  for— 


Listing  in  the  11th  RoC 
Listing  in  the  11th  RoC 

Listing  in  the  11th  RoC 


Listing  in  the  11th  RoC 

Listing  in  the  11th  RoC 
Listing  in  the  11th  RoC 


Listing  in  the  11th  RoC 


4,4'-Thiodianiline  has  been  produced  commercially  since 
the  eariy  1940s  as  an  intermediate  of  several  diazo 
dyes. 


Listing  in  the  11th  RoC 


.  Tentative 
review  order 


1 
6 


8 

4 


^3 


^  These  three  nominations  will  t>e  reviewed  together. 
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[FR  Doc.  02-23874  Filed  9-1&-02;  8:45  am] 

BUJJNG  COOE  4140-01-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4737-f4-7] 

Notice  Of  Proposad  Infonnation 
Collection  for  PuMIc  Comment:  HOPE 
VI— In-Daplh  Asaossment  of  Family 
and  Nelghbortiood  Outcome*— Wave 
Two  of  Panel  Study 

agency:  Office  of  Policy  Development 
and  Research,  HUD. 
action:  Notice. 

SUHMARY:  The  proposed  infonnation 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comment  Due  Date:  November 
19,  2002. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
approval  niunber  and  should  be  sent  to: 
Mildred  M.  Hamman,  Reports  Liaison 
Officer,  Public  and  Indian  Housing 
Department  of  Housing  and  Urban 
Development,  451  7th  St.,  SW.,  Room 
4238  Washington,  DC  20410-5000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mildred  M.  Hamman,  (202)  708-3642,  x 
4128  or  Robert  A.  Leonard,  (202)  708- 


3700,  X4027  for  copies  of  the  proposed 
survey  or  other  dociunents.  These  are 
not  a  toll-free  numbers. 
SUPPI.EIIENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  function  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  infonnation;  (3)  Enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
Minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond;  including  the  use  of 
appropriate  automated  collection 
tedmiques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  or  responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  HOPE  VI— In-depth 
Assessment  of  Family  and 
Neighborhood  Outcomes — ^Wave  Two  of 
Panel  Study. 

Office:  Public  Housing  Investments  in 
the  Office  of  Public  and  Indian  Housing, 
HUD 

OMB  Approval  Number:  Extension  of 
OMB  #2577-0236. 


Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 
Questions  have  been  raised  among  some 
observers  of  the  HOPE  VI  program  about 
where  the  original  residents  of  the 
developments  are  living.  The  purposes 
of  the  information  collected  for  this 
study  is  to  increase  knowledge  of  the 
ways  in  which  housing  choices  and 
outcomes  of  original  residents  are 
affected  by  revitalization  efforts  at 
selected  HOPE  VI  sites.  Data  gathered 
will  be  used  by  the  Urban  Institute  and 
Abt  Associates  to  prepare  a  project 
report  that  will  allow  HUD  to  begin 
assessing  the  benefits  of  HOPE  VI  for  the 
original  residents,  particularly  those 
that  may  accrue  to  families  choosing  to 
move  to  other  locations,  and  to  provide 
more  guidance  to  grantees  on  relocation 
choices  and  strategies.  This  notice 
covers  the  second  and  third  waves  of  a 
three- wave  panel  study.  The  survey  for 
waves  2  and  3  will  cover  the  same  topic 
areas  as  were  addressed  in  the  baseline 
siuvey:  housing  and  neighborhood 
conditions;  adult  and  child  health;  child 
education;  adult  employment,  income 
and  hardship;  and  relocation  from 
public  bousing. 

Form  Number:  None. 

Members  of  Affected  Public:  887 
randomly  selected  original  residents  of 
the  five  selected  HOPE  VI  sites  that  have 
received  HOPE  VI  grants  between  1998 
and  2000  and  that  have  not  beg\m 
relocating  residents. 

Frequency  of  Submission:  Once. 

Reporting  Burden: 


Number  of 
respondents 


Frequency  of 
response 


Hours  per  re- 
sponse 


=      Burden  hours 


Original  Residents 


887 


1 


1,774 


Total  Estimated  Burden  Hours:  1,774. 

Status  of  the  Proposed  Information 
Collection:  Extension  of  previous 
approval. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  35,  as 
amended. 

Dated:  September  10,  2002. 
Harold  L.  Bunce, 

Deputy  Assistant  Secretary,  for  Economics 
Affairs. 

(FR  Doc.  02-23932  Filed  9-19-02;  8:45  am] 
BOUNG  CODE  4210-62-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Doclwt  No.  FR-4739-N-42] 

Notice  Of  Propoaad  Infonnation 
Collection:  Comment  Requeat; 
Raqueat  for  Propoaala— Contract 
Admlnlatratora  for  Project-Baaed 
Section  8  Housing  Assistant  Payments 
(HAP)  Contracts 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 
ACTION:  Notice. 

SUHMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 


Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  November 
19,  2002. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Wayne  Eddins,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
SW.,  L'Enfant  Plaza  Building,  Room 
8003.  Washington,  DC  20410. 
FOR  FURTHER  M4F0RMATI0N  CONTACT: 
Deborah  Lear,  Office  of  Housing 
Assistance  Contract  Administration 
Oversight,  Department  of  Housing  and 
Urban  Development,  451  7th  Street  SW.. 
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Washington,  DC  20410.  telephone  (202) 
708-2866,  extension  2768  (this  is  not  a 
toll  free  number)  for  other  information 
or  copies  of  the  proposed  form. 
SUPPLEMENTARY  INFORMATION:  The 
Department  is  submitting  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended).; 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  minimize  the 
burden  of  the  collection  of  information 
of  those  who  are  to  respond;  including 
the  use  of  appropriate  automated 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Request  for 
Proposal — Contract  Administrators  for 
Project-Based  Section  8  Housing 
Assistance  Payments  (HAP)  Contracts. 

OMB  Control  Number,  if  applicable: 
2502-0528. 

Description  of  the  need  for  the 
information  and  proposed  use:  This 
information  collection  is  essential  for 
the  continued  outsourcing  of  third  party 
contracts  for  performance  based  Section 
8  Contract  Administration.  Contractors 
will  be  responsible  for  overseeing  over 
20,000  Section  8  contracts.  This  Section 
8  contract  portfolio  represents  an 
investment  of  over  $4  billion  in  Section 
8  funds  and  administration,  and 
oversight  of  these  contracts  will  support 
the  Department's  mission  oi  providing 
safe,  decent,  sanitary,  and  affordable 
housing  on  a  nationwide  basis. 

Agency  form  numbers,  if  applicable: 
None. 

Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  The  estimated  total 
number  of  hours  needed  to  prepare  the 
information  collection  is  3,660;  the 
number  of  respondents  is  57  generating 
approximately  862  annual  responses; 
the  frequency  of  response  is  monthly 
and  annually;  and  the  estimated  time 
needed  to  prepare  the  response  varies 
boia  5  hours  to  40  hours. 


Status  of  the  proposed  information 
collection:  Extension  of  a  currently 
approved  collection. 

Authority:  The  Paperwork  Reduction  Act 
of  1995,  44  U.S.C,  Chapter  35,  as  amended. 

Dated:  September  17,  2002. 
John  C.  Weicher, 

Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 
|FR  Doc.  02-23933  Filed  9-19-02;  8:45  am] 

BILUNG  CODE  4210-27-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-473(>-N-38] 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 

action:  Notice. 

summary:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUb  for  suitability  for  possible  use  to 
assist  the  homeless. 

EFFECTIVE  DATE:  September  20,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Johnston,  Department  of  Housing 
and  Urban  Development,  Room  7262, 
451  Seventh  Street  SW.,  Washington, 
DC  20410;  telephone  (202)  708-1234; 
TTY  number  for  the  hearing-  and 
speech-impaired  (202)  708-2565,  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-fi«e  Title  V  information  line 
at  1-800-927-7588. 

SUPPLEMENTARY  INFORMATION:  hi 
accordance  with  the  December  12, 1988 
court  order  in  National  Coalition  for  the 
Homeless  v.  Veterans  Administration. 
No.  88-2503-OG  (D.D.C.),  HUD 
publishes  a  Notice,  on  a  weekly  basis, 
identifying  unutilized,  underutilized, 
excess  and  surplus  Federal  buildings 
and  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  Today's  Notice  is  for  the 
purpose  of  announcing  that  no 
additional  properties  have  been 
determined  suitable  or  unsuitable  this 
week. 

lohn  D.  Garrity, 

Director.  Office  of  Special  Needs  Assistant 

Programs. 

[PR  Doc.  02-23648  Filed  9-19-02;  8:451aml 

BILUNG  CODE  4210-29-M 


DEPARTMENT  OF  THE  INTERIOR 

nsh  and  Wildlife  Service 

Availability  of  an  Environmental 
Assessment  and  Receipt  of  an 
Application  for  an  incidental  Talce 
Permit  for  the  Antelope  Road  LP. 
Property,  Murrieta,  CA 

agency:  Fish  and  Wildlife  Service, 

hiterior. 

ACTION:  Notice  of  availability  and 

receipt  of  application. 

SUMMARY:  PCC  n— Murrieta  Oaks  North, 
LLC  (Applicant)  has  applied  to  the  Fish 
and  Wildlife  Service  (Service)  for  an 
incidental  take  permit  pursuant  to 
section  10(a)(1)(B)  of  the  Endangered 
Species  Act  (Act)  of  1973,  as  amended. 
The  Service  is  considering  issuing  a  5- 
year  permit  to  the  Applicant  that  would 
authorize  take  of  the  threatened  coastal 
California  gnatcatcher  (Polioptila 
calif omica  calif omica,  "gnatcatcher") 
incidental  to  otherwise  lawful  activities 
associated  with  the  construction  of  a 
residential  development  (a  maximum  of 
approximately  387  residential  units)  on 
a  37.1-acre  site  in  the  City  of  Murrieta, 
Riverside  County,  California.  The 
project  would  result  in  the  incidental 
take  of  two  pairs  of  gnatcatchers  on  the 
project  site  through  permanent  removal 
of  approximately  35  acres  of  habitat. 

We  request  comments  from  the  public 
on  the  permit  application  and  an 
Environmental  Assessment,  both  of 
which  are  available  for  review.  The 
permit  application  includes  the 
proposed  Habitat  Conservation  Plan 
(Plan)  and  an  accompanying 
hnplementing  Agreement.  The  Plan 
describes  the  proposed  action  and  the 
measures  that  the  Applicant  will 
undertake  to  minimize  and  mitigate  take 
of  the  gnatcatcher. 

DATES:  We  must  receive  your  written 
comments  on  or  before  November  19, 
2002. 

ADDRESSES:  Please  address  written 
comments  to  Mr.  Jim  Bartel,  Field 
Supervisor,  U.S.  Fish  and  Wildlife 
Service,  2730  Loker  Avenue  West. 
Carlsbad,  California  92008.  You  also 
may  send  comments  by  facsimile  to 
(760) 431-5902. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Karen  Evans,  Assistant  Field 
Supervisor,  at  the  above  address  or  call 
(760) 431-9440. 
SUPPLEMENTARY  INFORMATION: 

Availability  of  Documents 

You  may  obtain  copies  of  these 
dociiments  for  review  by  contacting  the 
above  office.  Documents  also  will  be 
available  for  public  inspection,  by 
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appointment,  during  normal  business 
hours  at  the  above  address  and  at  the 
Murrieta  Public  Library  located  at  39589 
Los  Alamos  Rd.,  Murrieta,  California. 

Background 

Section  9  of  the  Act  and  federal 
regulations  prohibit  the  "take"  offish 
and  wildlife  species  listed  as 
endangered  or  threatened.  Take  of 
federally  listed  fish  and  wildlife  is 
defined  under  the  Act  to  include 
"harass,  harm,  pursue,  hunt,  shoot, 
wound,  kill,  trap,  capture,  or  collect,  or 
to  attempt  to  engage  in  any  such 
conduct."  The  Service  may,  under 
limited  circumstances,  issue  permits  to 
authorize  incidental  take  (i.e.,  take  that 
is  incidental  to,  and  not  the  purpose  of, 
the  carrying  out  of  an  otherwise  lawful 
activity).  Regulations  governing 
incidental  t^e  permits  for  threatened 
and  endangered  species  are  found  in  50 
CFR  17.32  and  17.22. 

The  Applicant  is  proposing 
development  of  residential  housing 
(containing  up  to  approximately  319 
multi-family  and  68  single-family 
residential  ujiits)  on  37.1  acres.  "The 
project  site  is  located  at  the  northwest 
comer  of  Sierra  Lane  and  McElwain 
Road  in  the  City  of  Murrieta,  Riverside 
County,  California.  Historically,  the  site 
has  been  disturbed  by  dry  crop  farming 
and  grazing  and  more  recently  by 
discing  for  weed  abatement  and  off-road 
vehicle  use.  The  project  site  is 
surroimded  by  existing  rural  residential 
dwellings  and  roads  and  is  subject  to 
disturbance  or  degradation  by  domestic 
pets,  human  recreation,  invasive  plant 
species,  noise,  and  weed  abatement 
needs  due  to  the  proximity  of  humans 
and  the  small  size  of  the  site.  The 
proposed  project  site  is  not  directly 
connected  to  large  blocks  of  suitable 
gnatcatcher  habitat  being  considered  by 
the  Service  and  local  agencies  for  the 
long  term  conservation  of  this  species. 
The  project  site  does  not  occur  within 
designated  critical  habitat  for  the 
gnatcatcher. 

No  gnatcatchers  were  detected  during 
surveys  conducted  according  to  Service 
protocol  in  2000.  An  apparently  single 
male  and  a  pair  of  gnatcatchers  with  an 
active  nest  were  detected  during 
protocol  surveys  in  2001.  Based  on 
these  survey  results,  the  Service 
concluded  that  implementation  of  the 
proposed  project  vnW  likely  result  in 
take  of  up  to  two  pairs  of  gnatcatchers 
through  the  permanent  removal  of  35.18 
acres  of  vegetation  on  the  37.1-acre  site. 

Federally  endangered  Quino 
checkerspot  butterfly  (Euphydryas 
editha  quino)  were  not  detected  on  the 
project  site  during  three  years  of 
surveys,  1999-2001.  The  federally 


endangered  Stephens'  kangaroo  rat 
(Dipodomys  stephensi,  "SKR")  may 
occupy  portions  of  the  proposed  project 
site,  though  no  SKR  surveys  have  been 
conducted  at  the  project  site.  Because 
the  proposed  project  site  occurs  within 
the  plan  area  boundary  of  the  Habitat 
Conservation  Plan  for  the  Stephens' 
Kangaroo  Rat  in  Western  Riverside 
County,  California  (March  1996), 
compliance  with  the  SKR  Habitat 
Conservation  Plan  and  its  associated 
implementation  Agreement  will  be 
required  prior  to  any  groimd-disturbing 
activities. 

To  mitigate  take  of  gnatcatchers  on 
the  project  site,  the  Applicant  proposes 
to  purchase  credits  towards 
conservation  in-perpetuity  of  74  acres  of 
riversidean  sage  scrub  and  two  pairs  of 
gnatcatchers  from  an  off-site 
conservation  bank  (or  banks)  in  western 
Riverside  Coimty.  The  conservation 
bank(s)  collect  fees  supporting  a 
management  endowment  to  ensure  their 
permanent  management  and  monitoring 
of  sensitive  species  and  habitats, 
including  the  gnatcatcher. 

The  Service  8  Environmental 
Assessment  considers  the 
environmental  consequences  of  four 
alternatives,  including:  (1)  The 
Proposed  Project  Alternative,  which 
consists  of  issuance  of  the  incidental 
take  permit  and  implementation  of  the 
Plan  and  Implementing  Agreement;  (2) 
the  No  Action  Alternative  which 
consists  of  no  permit  issuance  and  no 
development  at  this  time;  (3)  the 
Reduced  Project  Alternative,  which 
consists  of  issuing  a  permit  for 
development  of  either  the  multi-or 
single-family  residences  on  half  of  the 
project  site;  and  (4)  the  Different 
Location  Alternative,  which  consists  of 
relocation  of  the  project  to  another  site 
within  the  City  of  Murrieta.  The 
alternatives  to  the  Proposed  Project 
Alternative  would  result  in  less  long- 
term  conservation  for  the  gnatcatcher 
within  western  Riverside  County,  as 
they  would  not  contribute  as  much,  or 
at  all,  to  conservation  of  areas  within  or 
directly  connected  to  habitat  being 
considered  by  the  Service  and  local 
agencies  for  long-term  conservation  of 
the  species.  Thus,  these  alternatives 
would  contribute  less  to  the  long-term 
survival  and  recovery  of  the  gnatcatcheo^ 
than  the  Proposed  Project  Alternative. 

This  notice  is  proviaed  pursuant  to  . 
section  10(a)  of  the  Act  and  the 
regulations  of  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969  (40  CFR  1506.6).  All  comments 
that  we  receive,  including  names  and 
addresses,  will  become  part  of  the 
official  administrative  record  and  may 
be  made  available  to  the  public.  We  will 


evaluate  the  application,  associated 
documents,  and  comments  submitted 
thereon  to  determine  whether  the 
application  meets  the  requirements  of 
NEPA  regulations  and  section  10(a)  of 
the  Act.  If  we  determine  that  those 
requirements  are  met,  we  will  issue  a 
permit  to  the  Applicant  for  the 
incidental  take  of  the  gnatcatcher.  We 
will  make  our  final  permit  decision  no 
sooner  than  60  days  itom  the  date  of 
this  notice. 

Dated:  September  13,  2002. 
Ken  McDermond, 

Deputy  Manager,  California/Nevada 
Operations  Office,  Sacramento,  Ckilifomia. 
(FR  Doc.  02-23BB4  Filed  9-19-02:  8:45  am] 
MLLINO  COOC  4110-S»-P 


DEPARTMENT  OF  THE  IffTERIOR 

Geological  Survey 

RequMt  for  Public  Comments  on 
Propoaed  Information  Collection 
Submitted  to  the  Office  of  Management 
and  Budget  for  Review  Under  ttw 
Paperwork  ReductkNi  Act 

The  proposal  is  extend  the  collection 
of  information  described  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  imder  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  may  be  obtained  by 
contacting  the  Bureau's  clearance  officer 
at  the  phone  number  listed  below.  OMB 
has  up  to  60  days  to  approve  or 
disapprove  the  information  collection, 
but  may  respond  after  30  days;  therefore 
public  comments  should  be  submitted 
to  OMB  within  30  days  in  order  to 
assure  maximum  consideration. 
Comments  and  suggestions  on  the 
proposal  should  be  made  directly  to  the 
Desk  Officer  for  the  Interior  Department, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington,  DC  20503,  and  to 
the  Bureau  Clearance  Officer.  U.S. 
Geological  Survey,  807  National  Center, 
12201  Sunrise  Valley  Drive,  Reston, 
Virginia  20192,  telephone  (703)  648- 
7313. 

Specific  public  comments  are 
requested  as  to: 

1.  Whether  the  collection  of 
information  is  necessary  for  the  proper' 
performance  of  the  functions  on  the 
bureaus,  including  whether  the 
information  will  have  practical  utility; 

2.  The  accuracy  of  the  bureau's 
estimate  of  the  burden  of  the  collection 
of  information,  including  the  validity  of 
the  methodology  and  assumptions  used: 
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3.  The  quality,  utility,  and  clarity  of 
the  information  to  be  collected;  and 

4.  How  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  forms  of 
information  technology. 

Title:  Annual  National  Earthquake 
Hazards  Reduction  Program 
Announcement. 

OMB  Approval  Number:  1028-0051. 

Abstract:  Respondents  submit 
proposals  to  support  research  in 
earthquake  hazards  and  earthquake 
prediction  essential  to  mitigate 
earthquake  losses.  This  information  will 
be  used  as  the  basis  for  selection  and 
award  of  projects  meeting  the  program 
objectives. 

Bureau  Form  Number:  None. 

Frequency:  Annual  proposals,  annual 
or  final  reports. 

Description  of  Respondents: 
Educational  institutions,  profit  and  non- 
profit organizations,  individuals,  and 
agencies  of  local  or  State  governments. 

Annual  Responses:  370. 

Annual  Burden  Hours:  12,800  hours. 

Bureau  Clearance  Officer:  John 
Cordyack,  703-648-7313. 

Dated:  June  28.  2002. 
P.  Patrick  Leahy, 

Associate  Director  for  Geology. 

[FR  Doc.  02-23847  Filed  9-19-02;  8:45  am] 

BNJJNG  COM  4310-V7-« 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affaire 

Notice  of  Availability  of  tfie  Hnal 
Environmental  Impact  Statement  for 
the  Teayawa  Energy  Center,  Riveraide 
County,  CA 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice. 

SUMMARY:  This  notice  advises  the  public 
that  the  Bureau  of  Indian  Affairs  (BIA) 
has  filed  a  Fii^  Environmental  Impact 
Statement  (FEIS)  for  the  Teayawa 
Energy  Center,  located  on  the  Torres 
Martinez  Indian  Reservation  in 
Riverside  County,  California,  with  the 
U.S.  Environmental  Protection  Agency 
(EPA).  The  EPA's  Notice  of  Availability 
for  the  FEIS  appeared  in  the  Federal 
Register  on  Friday,  September  13,  2002. 
The  FEIS  is  available  for  public  review. 
Details  on  the  project  and  the  contents 
of  the  FEIS  are  provided  under  the 
SUPPLEMENTARY  INFORMATION  section. 
DATES:  Written  comments  on  the  FEIS 
must  arrive  by  October  12,  2002.  The 
Record  of  Decision  will  be  issued  on  or 
after  October  15,  2002. 


ADDRESSES:  You  may  mail  or  hand  carry 
written  comments  to  Ronald  Jaeger, 
Regional  Director,  Pacific  Region, 
Bureau  of  Indian  Affairs,  2800  Cottage 
Way,  Sacramento,  California  95825- 
1846. 

Copies  of  the  FEIS  have  been  sent  to 
all  agencies  and  individuals  who 
participated  in  the  scoping  process, 
public  hearings,  and  those  who 
commented  on  the  Draft  EIS.  To  obtain 
a  copy  of  the  FEIS,  please  write  or  call 
William  Allan,  Environmental 
Protection  Specialist,  at  the  above 
address,  telephone  (916)  978-6043. 
Copies  of  the  FEIS  are  also  available  at 
the  Tribal  Hall,  Torres  Martinez 
Reservation,  66-725  Martinez  Road, 
Thermal,  California  92254  and  at  the 
City  of  Mecca  Library,  65250  Coahuilla 
Street,  Mecca,  California  92254. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Allan,  (916)  978-6043. 
SUPPt^MENTARY  INFORMATION:  Calpine 
Corporation,  through  an  agreement  with 
the  Torres  Martinez  Desert  Cahuilla 
Indians,  plans  to  construct,  own,  and 
operate  the  Teayawa  Energy  Center 
(TEC),  a  600-megawatt,  natural-gas-fired 
power  plant  located  on  a  41.5-acre 
parcel  of  Tribal  land  in  Riverside 
County,  California,  northeast  of  the 
town  of  Mecca.  The  parcel  is  located 
along  62nd  Avenue,  east  of  Johnson 
Street  near  the  Coachella  Canal. 

Natural  gas  would  be  supplied  to  the 
energy  center  fi'om  a  Southern 
California  intrastate  pipeline.  A  new  gas 
pipeline  approximately  12  miles  long 
will  connect  TEC  to  the  intrastate  gas 
pipeline  system.  The  preferred  natural- 
gas-line  route  extends  north  £rom  the 
site  within  an  existing  utility  corridor  to 
an  interconnection  point  on  the  nearest 
natural-gas  transmission  pipeline, 
located  north  of  the  Interstate  10  (I-IO) 
freeway.  Roughly  4,000  acre-feet  per 
year  of  process  water  for  cooling  would 
be  supplied  to  the  energy  center.  The 
preferred  water  supply  for  the  project 
would  include  a  connection  to  the 
Coachella  branch  of  the  All  American 
Canal  (Coachella  Canal)  for  cooling 
water,  and  an  onsite  groundwater  well 
for  potable  water  and  backup  purposes 
when  canal  water  is  unavailable. 

The  energy  center  would  use  a  "zero 
liquid  discharge"  system  for  treatment 
of  process  wastewater,  including 
cooling  tower  blowdown.  Cooling  water 
would  be  cycled  approximately  10  to  14 
times,  depending  on  water  quality,  in 
the  cooling  tower.  Wastewater  would  be 
concentrated  to  a  sludge-like 
consistency  and  evaporated  in  onsite 
ponds.  The  resiUting  mineral 
concentrations  that  build  up  in  the 
evaporation  ponds  would  be  stored. 


dried  and  eventually  hauled  offsite  for 
disposal  at  an  appropriate  landfill. 
Sanitary  waste  would  be  collected  in  a 
storage  tank  and  periodically  trucked  to 
an  offsite  treatment  plant,  or  disposed 
using  a  septic  tank  and  leachfield,  if  soil 
conditions  permit. 

Electricity  produced  by  the  energy 
center  would  be  transformed  up  to 
transmission  level  voltage  in  an  onsite 
switchyard  that  would  be 
interconnected  to  the  double-circuit, 
230-kilovolt  (kV)  transmission  lines 
owned  by  the  Imperial  Irrigation  District 
(IID).  These  existing  transmission  lines 
are  located  immediately  east  of  the 
proposed  site,  on  the  eastern  edge  of  the 
Coachella  Caned.  To  address  potential 
localized  transmission  system 
congestion  and  reliability  concerns,  the 
project  would  also  require  construction 
of  a  new  electrical  transmission  line 
segment  between  the  site  and  an  IID   '^ 
substation  in  the  City  of  Coachella.  In 
addition,  re-conductoring  and  related 
improvements  to  approximately  40 
miles  of  existing  offsite  transmission 
lines  owned  by  IID  and  Southern 
California  Edison  (SCE)  and  situated 
between  the  Coachella  substation  and 
the  SCE  grid  will  also  be  required. 

Alternatives  to  the  proposed  project 
that  are  considered  in  the  FEIS  include 
alternative  natural-gas  pipeline  routes, 
alternative  water  supplies,  a  smaller 
energy  center,  and  no  action. 

Areas  of  enviromnental  concern 
addressed  in  the  FEIS  include  land  use; 
geology  and  soils;  water  resources; 
agricidtural  resources;  biological 
resources;  cultiiral  resources;  mineral 
resources;  paleontological  resources; 
traffic  and  transportation;  noise;  air 
quality;  public  health/environmental 
hazards;  public  services  and  utilities; 
hazardous  materials,  hazardous  waste 
handling  and  worker  safety;  socio- 
economics/enviroimiental  justice; 
Indian  trust  assets;  and  visual  resources. 

Public  Comment  Availability 

Comments,  including  names  and 
addresses  of  respondents,  will  be 
available  for  public  review  at  the 
mailing  address  shown  in  the 
ADDRESSES  section,  during  regular 
business  hours,  9  a.m.  to  4  p.m., 
Monday  through  Friday,  except 
holidays.  Individual  respondents  may 
request  confidentiality.  If  you  wish  us  to 
withhold  your  name  and/or  address 
from  public  review  or  from  disclosure 
imder  the  Freedom  of  Information  Act, 
you  must  state  this  prominently  at  the. 
begiiming  of  your  written  comment. 
Such  requests  will  be  honored  to  the 
extent  allowed  by  law.  We  will  not, 
however,  consider  anon3anous 
comments.  All  submissions  from 
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organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses  will  be 
made  available  for  public  inspection  in 
their  entirety. 

Authority 

This  notice  is  published  in 
accordance  with  section  1503.1  of  the 
Council  on  Environmental  Quality 
Regulations  (40  CFR,  part  1500  through 
1508)  implementing  the  procedural 
requirements  of  the  National 
Environmental  Policy  Act  of  1969,  as 
amended  (42  U.S.C.  4371  et  seq.),  and 
the  Department  of  the  Interior  Manual 
(516  DM  1-6),  and  is  in  the  exercise  of 
authority  delegated  to  the  Assistant 
Secretary— Indian  Affafrs  by  209  DM  8. 

Dated:  September  6,  2002. 
Neal  A.  McCalab, 

Assistant  Secretary— Indian  Affairs. 
[FR  Doc.  02-24011  Filed  9-19-02;  8:45  am] 

BILLING  CODE  4310-W7-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affaire 

Picayune  Rancheria  of  Chukcfianai 
Indiana  Liquor  Control  Ordinance 

agency:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice. 

SUMMARY:  This  notice  publishes  the 
Picayune  Rancheria  of  Chukchansi 
Indians  Liquor  Control  Ordinance.  The 
Ordinance  regulates  the  control, 
possession,  and  sale  of  liquor  on  the 
Picajmne  Rancheria  trust  lands  to  be  in 
conformity  with  the  laws  of  the  State  of 
California  where  applicable  and 
necessary.  Although  the  Ordinance  was 
adopted  on  December  27,  2001,  it  does 
not  become  effective  until  published  in 
the  Federal  Register,  because  the  failure 
to  comply  with  the  ordinance  may 
result  in  criminal  charges. 
DATES:  This  Ordinance  is  effective  on 
September  20,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kaye  Armstrong,  Office  of  Tribal 
Services,  1849  C  Street,  NW.,  MS  4631- 
MIB,  Washington,  DC  20240-4001; 
telephone  (202)  208-4400. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Act  of  August  15, 1953,  Public 
Law  83-277,  67  Stat.  586, 18  U.S.C. 
1161,  as  interpreted  by  the  Supreme 
Court  in  Rice  v.  Rehner,  463  U.S.  713 
(1983),  the  Secretary  of  the  Interior  shall 
certify  and  publish  in  the  Federal 
Register  notice  of  adopted  liquor 
ordinances  for  the  purpose  of  regulating 
liquor  transactions  in  hidian  country. 


The  Picaytme  Rancheria  Liquor  Control 
Ordinance,  Resolution  No.  2001-38, 
was  duly  adopted  by  the  Tribal  Council 
of  the  Picayune  Rancheria  on  December 
27,  2001.  The  Picayime  Rancheria,  in 
furtherance  of  its  economic  and  social 
goals,  has  taken  positive  steps  to 
regulate  retail  sales  of  alcohol  and  use 
revenues  to  combat  alcohol  abuse  and 
its  debilitating  effects  among 
individuals  and  family  members  within 
the  Pica3mne  Rancheria. 

This  notice  is  published  in 
accordance  with  the  authority  delegated 
by  the  Secreta^  of  the  Interior  to  the 
Assistant  Secretary — Indian  Affairs  by 
209  Departmental  Manned  8.1. 

I  certify  that  by  Resolution  2001-38, 
the  Picajrune  Rancheria  Liquor  Control 
Ordinance  was  duly  adopted  by  the 
Picayune  Rancheria  Tribal  Cotmcil  on 
December  27,  2001. 

Dated:  September  9,  2002. 
Neal  A.  McCaleb, 
Assistant  Secretary— Indian  Affairs. 

The  Picajrime  Rancheria  Liquor 
Control  Ordinance,  Resolution  No. 
2001-38,  reads  as  follows: 

Picayune  Rancheria  of  Chukchansi  Indians 
Liquor  Control  Ordinanoa 

Article  I — Declaration  of  Public  Policy  and 
Purpose 

Section  1.1.  The  importation,  distribution, 
possession,  consumption  and  sale  of  liquor 
within  the  exterior  boundaries  of  the 
Picajnine  Rancheria  is  a  matter  of  special 
concern  to  the  members  of  the  Picayune 
Rancheria  of  Chukchansi  Indians  (the  Tribe). 

Section  1.2.  Federal  law,  as  codified  at  18 
U.S.C.  1154, 1161,  currently  prohibits  the 
introduction  of  liquor  into  Indian  country, 
except  in  accordance  with  State  law  and  the 
duly  enacted  law  of  the  Tribe.  By  adoption 
of  this  Ordinance,  it  is  the  intention  of  the 
Tribal  Council  to  establish  tribal  law 
regulating  the  sale,  distribi^tion  and 
consumption  of  liquor  on  tribal  lands  and  to 
ensure  that  such  activity  conforms  with  all 
applicable  provisions  of  the  laws  of  the  State 
of  California. 

Section  1.3.  The  Tribal  Council,  as  the 
governing  body  of  the  Tribe  pursuant  to  its 
Constitution,  has  power  to:  (i)  Promulgate 
and  enfonA  ordinances  governing  the 
conduct  of  members  of  the  Tribe  and  non- 
members  within  the  Tribe's  jurisdiction;  (ii) 
regulate  the  conduct  of  business  activities 
within  the  exterior  boundaries  of  the 
Rancheria;  and  (iii)  safeguard  the  peace, 
safety,  morals  and  general  welfare  of  the 
Tribe.  Accordingly,  the  Tribal  Council  has 
determined  that  it  is  in  the  best  interest  of  the 
Tribe  to  enact  a  tribal  ordinance  governing 
the  importation,  distribution,  sale, 
possession,  and  consumption  of  liquor 
within  the  exterior  boundaries  of  the 
Picayune  Rancheria  (the  Rancheria).  By 
Tribal  Council  Resolution  No.  2001-38,  the 
Tribal  Council  has  adopted  this  Ordinance 
for  the  regulation  of  the  importation, 


distribution,  sale,  possession  and 
consumption  of  liquor  on  the  Rancheria. 

Section  1.4.  The  Tribal  Council  has 
determined  that  only  licensed  Liquor 
Operators,  as  defined  herein,  shall  be 
permitted  to  import,  distribute  or  sell  liquor 
on  the  Rancheria  pursuant  to  this  Ordinance, 
and  the  purchase,  distribution  and  sale  of 
liquor  shall  take  place  only  at  duly  licensed 
tribaily-owned  enterprises  and  at  tribally- 
sanctioned  special  events,  as  operated  on 
tribal  lands. 

Section  1.5.  The  Tribal  Council  has 
determined  that  any  importation,  possession, 
consumption, -sale  or  other  commercial 
distribution  of  liquor  on  the  Rancheria,  other 
than  sales  and  distribution  in  strict 
compliance  with  this  Ordinance,  is 
detrimental  to  the  health,  safety  and  welfare 
of  the  members  of  the  Tribe  and  is  therefore 
prohibited. 

Section  1.6.  Based  upon  the  foregoing 
findings  and  determinations,  the  Tribal 
Council  hereby  enacts  this  Liquor  Control 
Ordinance  (the  Ordinance)  as  follows: 

Aritcle  n — Definitions 

As  used  in  this  Ordinance,  the  following 
words  shall  have  the  following  meanings, 
unless  the  context  clearly  requires  otherwise. 

Section  2.1.  Alcohol.  That  substance 
known  as  ethyl  alcohol,  hydrated  oxide  of 
ethyl,  or  spirits  of  wine,  which  is  commonly 
produced  by  the  fermentation,  or  distillation 
pf  grain,  starch,  molasses  or  sugar,  or  other 
substances  including  dilutions  and  mixtures 
of  this  substance. 

Section  2.2.  Alcoholic  Beverage.  Identical 
in  meaning  to  the  term  Liquor  as  defined 
herein. 

Section  2.3.  Beer.  Any  beverage  obtained 
by  the  alcoholic  fermentation  of  an  infusion 
or  decoction  of  pure  hops,  (ft  pure  extract  of 
hops  and  pure  barley  malt  or  other 
wholesome  grain  or  cereal  in  pure  water 
containing  not  more  than  four  percent  (4%) 
of  alcohol  by  volume.  For  the  purpose  of  this 
Ordinance,  any  such  beverage,  including  ale, 
stout,  and  porter,  containing  more  than  four 
percent  (4%)  of  alcohol  by  weight  shall  be 
referred  to  as  Strong  Beer. 

Section  2.4.  Gaming  Compact.  The 
federally  approved  Tribal-State  Compact, 
dated  September  10, 1999,  between  the  State 
of  California  and  the  Tribe. 

Section  2.5.  Liquor.  The  four  varieties  of 
liquor  herein  defined  (alcohol,  spirits,  wine 
and  beer),  and  all  fermented  spirituous, 
vinous,  or  malt  liquor  or  combinations 
thereof,  and  mixed  liquor,  or  a  part  of  which 
is  fermented,  spirituous,  vinous,  or  malt 
liquor,  or  otherwise  intoxicating:  and  every 
other  liquid  or  solid  or  semisolid  or  other 
substance,  patented  or  not,  containing 
alcohol,  spirits,  wine  or  beer,  and  all  drinks 
or  drinkable  liquids  and  all  preparations  or 
mixtures  capable  of  human  consumption, 
and  any  liquid,  semisolid,  solid,  or  other 
substances  that  contain  more  than  one 
percent  (1%)  of  alcohol  by  weight,  shall  be 
conclusively  deemed  to  be  intoxicating. 

Section  2.6.  Liquor  Operator  Any  licensed 
importer,  licensed  wholesaler,  or  licensed 
retailer  of  liquor  pursuant  to  this  Ordinance. 

Section  2.7.  Licensed  Importer.  A  person, 
duly  licensed  by  the  Tribal  Council  and  the 
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State,  who  imports  liquor  onto  the  Rancheria 
for  ultimate  sale  on  the  Rancheria. 

Section  2.8.  Licensed  Retailer.  A  retail 
seller  of  liquor  that  is  duly  licensed  by  the 
Tribal  Council  and  the  State. 

Section  2.9.  Licensed  Wholesaler.  A 
wholesale  seller  of  liquor  that  is  duly 
licensed  by  the  Tribal  Council  and  the  State. 

Section  2.10.  Malt  Liquor.  Includes  beer, 
strong  beer,  ale,  stout  and  porter. 

Section  2.11.  Management  Agreement.  The 
agreement  dated  October  15, 1999,  and  all 
amendments  made  thereto,  made  between 
the  Picayune  Rancheria  of  Chukchansi 
Indians,  the  Chukchansi  Economic 
Development  Authority  and  Cascade 
Entertainment  Group,  LLC. 

Section  2.12.  Package.  Any  container  or 
receptacle  used  for  holding  liquor. 

Section  2.13.  Person.  Any  individual, 
partnership,  corporation  or  other  business 
entity  or  association. 

Section  2.14.  Public  Place.  Includes  gaming 
facilities  and  commercial  or  community 
facilities  of  every  nature  which  are  open  to 
and/or  generally  used  by  the  public  and  to 
which  the  public  is  permitted  to  have 
unrestricted  access;  public  conveyances  of  all 
kinds  and  character,  and  all  other  places 
within  the  exterior  boundaries  of  the 
Rancheria  of  like  or  similar  nature  to  which 
the  general  public  has  uiu'estrkted  access 
and  which  generally  are  used  by  the  public. 

Section  2.15.  Sale  and  Sell.  Any  exchange, 
barter,  and  traffic,  including  the  selling  of  or 
supplying  or  distributing,  by  any  means 
whatsoever,  of  liquor,  or  of  any  liquid  known 
or  described  as  beer  or  by  any  name 
whatsoever  commonly  used  to  describe  malt 
or  brewed  liquor,  or  of  wine,  by  any  person 
to  any  person. 

Section  2.16.  Special  Event.  Any  social, 
charitable  or  for-profit  discreet  activity  or 
event  conducted  by  the  Tribal  Council  or  any 
tribal  enterprise  on  tribal  lands  at  which 
liquor  is  sold  or  proposed  to  be  sold. 

Section  2.17.  Special  Event  Site.  The 
physical  location  within  Rancheria 
boundaries  where  a  Special  Event  is  held  or 
proposed  to  be  held. 

Section  2.18.  Spirits.  Any  beverage  which 
contains  alcohol  obtained  by  distillation, 
including  wines  exceeding  seventeen  percent 
(17%)  of  alcohol  by  weight. 

Section  2.19.  State  Law.  The  duly  enacted 
applicable  laws  and  regulations  of  the  State 
of  California,  specifically.  Division  9 — 
Alcoholic  Beverages,  as  set  forth  at  California 
Business  and  Professions  Code  Division  9, 
Sections  23000  through  25762,  as  amended 
from  time  to  time,  and  all  applicable 
provisions  of  the  Compact. 

Section  2.20.  Tribal  Council  The  duly 
elected  Tribal  Council  of  the  Tribe  in 
^accordance  with  the  Constitution  of  the 
Picayune  Rancheria  of  Chukchansi  Indians. 

Section  2.21.  Tribe.  The  Picayune 
Rancheria  of  Chukchansi  Indians,  as 
governed  by  its  Constitution. 

Section  2.22.  Tribal  Enterprise.  Any 
business  entity,  operation  or  enterprise 
owned,  in  whole  or  in  part,  by  the  Tribe. 

Section  2.23.  Tribal  Land.  All  land  within 
the  exterior  boundaries  of  the  Picayune 
Rancheria. 

Section  2.24.  Wine.  Any  alcoholic  beverage 
obtained  by  fermentation  of  any  fruits 


(grapes,  berries,  apples,  etc.),  or  fruit  juice 
and  containing  not  more  than  seventeen 
percent  (17%)  of  alcohol  by  weight, 
including  sweet  wines  fortified  with  wine 
spirits,  such  as  port,  sherry,  muscatel  and 
angelica,  not  exceeding  seventeen  percent 
(17%)  of  alcohol  by  weight. 

Article  ni — Enforcement 

Section  3.1.  Tribal  Council  Powers.  The 
Tribal  Council,  in  furtherance  of  the 
Ordinance,  shall  have  the  power  and  duty  to: 

(a)  Publish  and  enforce  such  rules  and 
regulations,  consistent  with  this  Ordinance, 
governing  the  possession,  distribution, 
purchase,  sale  and/or  consumption  of 
alcoholic  beverages  in  public  places  on  the 
Rancheria  as  the  Tribal  Council  deems 
necessary; 

(b)  Employ  managers,  accountants,  clerks, 
security  personnel,  inspectors  and  such  other 
persons  as  shall  be  reasonably  necessary  to 
allow  the  Tribal  Council  to  exercise  its 
authority  as  set  forth  in  this  Ordinance; 

(c)  Issue  licenses  permitting  the 
importation,  possession,  sale  and/or 
distribution  of  liquor  on  the  Rancheria; 

(d)  Hold  hearings  on  violations  of  this 
Ordinance  or  for  the  issuance,  suspension  or 
revocation  of  licenses  hereunder; 

(e)  Bring  suit  in  the  appropriate  court  to 
enforce  this  Ordinance  as  necessary; 

(f)  Determine  and  seek  damages  for 
violation  of  this  Ordinance; 

(g)  Publish  notices  and  make  such  reports 
to  the  Tribe  as  may  be  appropriate; 

(h)  Collect  taxes  and  fees  levied  or  set  by 
the  Tribal  Council  on  liquor  sales  and  the 
issuance  of  licenses,  and  keep  accurate 
records,  books  and  accounts; 

(i)  Take  or  facilitate  all  action  necessary  to 
follow  or  implement  applicable  provisions  of 
State  law  as  required; 

(j)  Cooperate  with  appropriate  State  of 
California  authorities  for  purposes  of 
prosecution  of  any  violation  of  any  criminal 
law  of  the  State  of  California;  and 

(k)  Exercise  such  other  powers  as  may  be 
necessary  to  cany  out  the  purposes  of  this 
Ordinance. 

Section  3.2.  Limitation  on  Powers.  In  the 
exercise  of  its  powers  and  duties  under  this 
Ordinance,  the  Tribal  Council  and  its 
individual  members,  employees  and  agents 
shall  not: 

(a)  Accept  any  gratuity,  compensation  or 
other  thing  of  value  from  any  Liquor 
Operator,  including  a  wholesaler,  retailer  or 
distributor,  or  from  any  licensee,  unless  such 
gratuity,  compensation  or  other  thing  of 
value  is  used  directly  for  marketing  and/or 
promotion  only; 

(b)  Waive  the  immunity  of  the  Tribe  from 
suit  except  by  express  resolution  of  the  Tribal 
Council,  such  waiver  being  subject  to  the 
following  limitation:  the  waiver  must  be 
transaction  specific,  limited  as  to  duration 
and  beneficiary,  including  a  provision  that 
limits  recourse  only  to  specified  assets  or 
revenues  of  the  Tribe  or  a  tribal  entity,  and 
specifies  the  process  and  venue  for  dispute 
resolution,  including  applicable  law;  or 

(c)  Violate  the  terms  of  any  contract  validly 
executed  by  the  Tribe. 

Section  3.3.  Inspection  Rights.  The  public 
places  on  or  within  the  Rancheria  where 
liquor  is  sold  or  distributed  shall  be  open  for 


inspection  by  the  Tribal  Council  or  its 
designees  at  all  reasonable  times  for  the 
purposes  of  ascertaining  compliance  with 
this  Ordinance  and  other  regulations 
promulgated  pursuant  hereto. 

Aritcle  IV — Liquor  Sales 

Section  4.1.  Restricted  Locations  and 
License  Required.  No  possession,  distribution 
or  sale  of  liquor  shall  occur  on  or  within 
public  places  within  the  exterior  boundaries 
of  the  Rancheria,  except  (i)  at  a  tribal 
enterprise  or  an  authorized  special  event, 
located  on  tribal  lands;  and  (ii)  by  a  duly 
licensed  Liquor  Operator. 

Section  4.2.  Retail  Sales  for  Cash.  All  retail 
liquor  sales  within  the  Rancheria  shall  be  on 
a  cash  only  basis  and  no  credit  shall  be 
extended  to  any  person,  organization  or 
entity,  except  that  this  provision  does  not 
prevent  the  payment  for  purchases  with  the 
use  of  cashiers  or  personal  checks,  payroll 
checks,  debit  credit  cards  or  credit  cards 
issued  by  any  financial  institution. 

Section  4.3.  Wholesale  and  Import  Sales. 
All  purchases  and  sales  of  liquor  by 
importers  and  wholesalers  of  liquor  may  be 
by  cash  or  credit,  in  accordance  with  the 
normal  business  practices  for  such  industries 
within  the  State  of  California. 

Section  4.4.  Sale  for  Personal 
Consumption.  Except  for  sales  by  licensed 
importers  and  licensed  wholesalers,  all  sales 
shall  be  for  the  personal  use  and 
consumption  of  the  purchaser  or  members  of 
the  purchaser's  household,  including  guests, 
who  are  over  the  age  of  twenty-one  (21) 
years.  Resale  of  any  alcoholic  beverage 
purchased  within  the  exterior  boundaries  of 
the  Rancheria  is  prohibited.  Any  person  who 
is  not  licensed  pursuant  to  this  Ordinance 
who  purchases  an  alcoholic  beverage  within 
the  boundaries  of  the  Rancheria  and  re-sells 
it,  whether  in  the  original  container  or  not, 
shall  be  guilty  of  a  violation  of  this 
Ordinance  and  shall  be  subjected  to 
exclusion  from  tribal  lands  or  liability  for 
money  damages  up  to  five  hundred  ($500.00) 
dollars,  as  determined  by  the  Tribal  Court 
after  notice  and  an  opportunity  to  be  heard. 

Section  4.5.  Compliance  Required.  All 
possession,  distribution,  sale  and 
consumption  of  liquor  on  tribal  lands  shall 
be  in  compliance  with  this  Ordinance 
~  including  all  applicable  provisions  of 
California  State  law.  . 

Article  V — Licensing 

Section  5.1.  Licensing  Procedures.  In  order 
to  control  the  proliferation  of  establishments 
on  tribal  lands  that  sell  or  provide  liquor  by 
the  bottle  or  by  the  drink,  all  persons  or 
entities  that  desire  to  import  or  sell  liquor, 
whether  wholesale  or  retail,  within  the 
exterior  boundaries  of  the  Rancheria,  must 
apply  to  the  Tribal  Council  for  a  Liquor 
Operator's  license. 

Section  5.2.  Required  Licenses.  A  person 
shall  not: 

(a)  Import  liquor  onto  tribal  lands  imless 
such  person  becomes  a  licensed  importer; 

(b)  Engage  in  business  as  a  wholesale 
dealer  of  liquor,  beer  or  wine  unless  such 
person  becomes  a  licensed  wholesaler; 

(c)  Engage  in  the  retail  sale  of  liquor,  beer 
or  wine  unless  such  person  becomes  a 
licensed  retailer. 


Section  5.i3.  State  Licensing.  No  person 
shall  be  allowed  or  permitted  to  distribute, 
sell  or  provide  liquor  on  the  Rancheria, 
consistent  with  this  Ordinance,  unless  such 
person  is  also  licensed  by  the  State  of 
California  to  sell  or  provide  such  liquor.  If 
any  such  license  &t>m  the  State  is  revoked  or 
suspended,  any  applicable  tribal  license  shall 
automatically  be  revoked  or  suspended. 

Section  5.4.  Application.  Any  person  or 
entity  applying  for  a  license  to  sell  or  provide 
liquor  on  the  Rancheria  shall  complete  and 
submit  an  application,  described  below, 
provided  for  this  purpose  by  the  Tribal 
Council  and  pay  such  application  fee  as  may 
be  set  by  the  Tribal  Council. 

Section  5.5.  Application  Fee.  Any  person 
or  entity  applying  for  a  license  under  this 
Ordinance  shall  pay  to  the  Tribal  Council  an 
application  fee  in  the  amount  of  One 
Thousand  Four  Hundred  ($1,400.00)  Dollars, 
which  shall  be  deposited  into  the  Tribal 
Treasury. 

Section  5.6.  Issuance  of  License.  The  Tribal 
Council  may  issue  a  license  if  it  reasonably 
believes  that  such  issuance  is  in  the  best 
interest  of  the  Tribe  and  its  members. 
Licensure  is  a  privilege,  not  a  right,  and  the 
decision  to  issue  any  license  rests  in  the  sole 
discretion  of  the  Tribal  Council,  further,  the 
Tribal  Council  acknowledges  that  there  is  no 
tribal  legislation  prohibiting  the  sale  of 
tobacco  and/or  alcoholic  beverages 
previously  in  force,  and  no  such  legislation 
will  be  enacted  during  the  term  of  the 
Management  Agreement. 

Section  5.7.  Period  of  License.  Each  license 
may  be  issued  for  a  period  not  to  exceed 
seven  (7)  years  from  the  date  of  issuance. 

Section  5.8.  Renewal  of  License.  A  licensee 
may  renew  a  license  if  such  licensee  has 
complied  in  full  with  this  Ordinance  and  has 
maintained  its  licensure  with  the  State  of 
California,  as  required;  however,  the  Tribal 
Council  may  refuse  to  renew  a  license  if  it 
finds  that  doing  so  would  not  be  in  the  best 
interests  of  the  health  and  safety  of  the 
members  of  the  Tribe  and  the  other  residents 
of  the  Rancheria. 

Section  5.9.  Suspension  or  Revocation  of 
License;  Notice,  Hearing,  Right  to  Legal 
Counsel;  Writing.  The  Tribal  Council  may 
suspend  or  revoke  a  license  issued  under  this 
Ordinance  for  violation  of  any  of  the 
provisions  of  the  laws  of  the  Tribe  including 
this  Ordinance,  or  any  conditions  of  the 
Liquor  Operator's  license,  or  for  false 
information  provided  by  the  licensee  on  the 
application  for  an  Operator's  license,  or  on 
the  application  for  renewal  of  an  Operator's 
License,  provided  that  the  Tribal  Council 
provide  notice  and  a  hearing,  at  which  the 
licensee  shall  be  given  an  opportunity  to 
have  legal  counsel,  to  submit  testimony  and 
evidence,  to  cross  examine  witnesses,  and 
respond  to  any  charges  against  it  and,  to 
demonstrate  why  the  license  should  not  be 
suspended  or  revoked.  Any  decision  to 
revoke  a  license  under  this  Ordinance  shall 
be  in  writing,  and  shall  state  with  specificity 
the  reasons  and  evidence  justifying 
revocation.  In  the  event  any  Liquor 
Operator's  license  is  suspended  or  revoked 
pursuant  to  this  Ordinance,  all  application 
fees  paid  by  the  licensee  shall  be  forfeited 
and  shall  not  be  refunded  to  such  licensee. 


Section  5.10.  Application  for  License.  An 
application  for  any  of  the  licenses  described 
in  Section  5.2,  above,  must  be  made  to  the 
Tribal  Council.  Each  application  must: 

(a)  Be  made  on  such  form  as  the  Tribal 
Council  prescribes; 

(b)  Include  the  name,  address  and  social 
security  or  tax  identification  number  of  the 
applicant.  If  the  applicant  is:  (i)  A 
partnership,  the  application  must  include  the 
names  and  addresses  of  all  partners;  (ii)  a 
corporation,  association,  limited  liability 
company  or  other  organization,  the 
application  must  include  the  names  and 
addresses  of  the  president,  vice  president, 
secretary  and  managing  officer  or  officers; 

(c)  Include  the  following  information 
regarding  all  persons  listed  in  (b)  above:  (i) 
Birth  certificate  or  other  suitable  proof  of  age; 
(ii)  background  information  of  the  applicant's 
business  history  relating  to  the  import, 
distribution  or  sale  of  liquor,  including  a 
complete  and  full  disclosure  of  all  previously 
held  licenses  obtained  from  any  jurisdiction 
relating  to  transactions  of  liquor;  (iii)  a  copy 
of  all  current  liquor  licenses  issued  to 
applicant  by  the  State  of  California;  (iv)  if  the 
applicant  is  a  corporation,  limited  liability 
company  or  other  business  association,  proof 
of  good  standing  from  the  jurisdiction  in 
which  the  entity  is  organized;  (v)  a 
description  of  the  type  of  liquor  business 
proposed  to  be  conducted  on  the  Rancheria, 
including  the  scope  of  such  business  and 
liquor  activity,  the  location  and  such  other 
information  as  the  Tribal  Council  may 
request;  and  (vi)  satisfactory  proof  that  the 
applicant's  past  and  present  record  as  a 
business  person  and  citizen  demonstrates 
that  the  applicant  is  of  good  moral  character 
and  reputation,  is  financially  responsible, 
and  that  the  applicant  has  not  been  convicted 
of  a  felony; 

(d)  Specify  the  location  of  the  premises  for 
which  the  license  is  sought,  which  shall  be 
the  location  of  a  tribally-owned  enterprise 
within  the  Rancheria,  and 

(e)  Be  accompanied  by  the  annual  license 
fee  required  for  the  particular  license  for 
which  application  is  made. 

Section  5.11.  Contents  of  License.  Every 
license  issued  under  this  Ordinance  shall  set 
forth: 

(a)  Name  of  the  person  to  whom  it  is 
issued; 

(b)  Location  of  the  premises  and  the  name 
of  the  tribal  enterprise  where  liquor  is 
proposed  to  be  imported,  delivered,  and/or 
sold; 

(c)  Type  of  license  issued;  and 

(d)  Statement  that  license  is 
nontransferable,  except  that  upon  prior 
written  notice  and  in  accordance  with 
regulations  of  the  Tribal  Council,  the  location 
of  the  premises  for  which  it  was  issued  may 
be  changed. 

Section  5.12.  Notice  c^  Application  for 
License.  Upon  submission  of  a  sworn 
application  to  the  Tribal  Council  for  a  Liquor 
Operator's  license,  or  renewal  of  an  existing 
license,  the  Tribal  Council  Secretary  shall 
review  the  application  for  completeness  and 
determine  whether  on  the  face  of  the 
application,  the  applicant  and  the  premises 
meet  the  criteria  provided  by  this  Ordinance, 
the  tribal  Gaming  Code  and  tribal  law.  Upon 


determination  that  a  submitted  application  or 
renewal  for  a  Liquor  Operator's  license  is 
complete,  and  the  application  or  renewal 
meets  the  criteria  listed  herein,  the  Tribal 
Council  Secretary  shall  post  a  notice  at  the 
tribal  office  for  "Application  for  Liquor 
Operator  License,"  which  shall  include  the 
applicant's  name,  and  the  license  applied  for 
by  the  applicant,  and  the  date  set  for  the 
issuance  of  such  license. 

Section  5.13.  Hearing  on  Application  for 
License.  All  applications  for  a  Liquor 
Operator's  license,  or  for  renewal  of  an 
existing  license,  shall  be  considered  by  the 
Tribal  Council  in  open  public  session  at 
which  the  applicant,  the  Tribal  Council  and 
any  person  supporting  or  protesting  the 
application,  shall  have  the  right  to  attend,  to 
express  their  views  and  to  offer  sworn  oral 
testimony  and  documentary  evidence 
relevant  to  the  application.  At  the  discretion 
of  the  Tribal  Council,  the  hearing  may  be 
scheduled  for  a  Tribal  Council  or  General 
Council  meeting  with  thirty  (30)  days  notice. 
The  applicant  and  any  protestant,  at  each 
one's  own  expense,  shall  have  the  right  to  be 
represented  by  an  attorney.  The  proceedings 
shall  be  recorded  by  tape  using  recording 
devices  that  permit  the  tape  itself  to  be 
reproduced  in  kind  under  the  control  of  the 
Tribal  Council  by  commonly  available 
equipment.  A  copy  of  the  tape  may  be 
obtained  at  the  request  and  the  expense  of 
any  participant  in  the  proceedings.  A  typed 
transcript  of  the  proceedings  shall  be 
transcribed  by  the  Tribal  Council  Secretary, 
or  its  designated  agent,  and  a  copy  of  such 
typed  transcript  may  be  purchased  by  any 
participant  to  the  proceedings,  at  such 
requesting  participant's  own  expense.  The 
original  taped  recording  shall  be  the  property 
of  the  Tribal  Council  and  shall  be  the  official 
record  of  such  proceedings. 

Section  5.14.  Denial  of  Application  for 
License.  If  an  application  for  a  new  or 
renewal  of  a  Liquor  Operator's  license  has 
been  denied  by  the  Tribal  Council,  or  if  the 
application  for  a  new  or  renewal  for  a  license 
is  withdrawn  by  the  applicant  after  a  hearing 
has  been  held  in  which  testimony  is  received 
regarding  any  reason  for  denying  the 
application,  the  withdrawal  shall  have  the 
same  effect  as  an  order  denying  the 
application;  the  Tribal  Council  may  not 
consider  an  application  for  a  license  to  sell 
alcoholic  beverages,  or  issue  a  license  to  sell 
alcoholic  beverages,  for  the  same,  or 
substantially  the  same,  premises  for  two  (2) 
years.  The  two  (2)  year  prohibition 
commences  with  the  date  of  the  Tribal 
Council's  final  decision,  or  if  the  decision  is 
judicially  reviewed,  on  the  date  the  judicial 
decision  is  final,  or  if  the  application  is 
withdrawn,  on  the  date  of  withdrawal. 

Section  5.15.  Right  of  Review.  Any  person 
aggrieved  by  a  final  decision  of  the  Tribal 
Council  shall  have  the  right  of  judicial 
review  of  the  Tribal  Council's  decision  by  the 
Tribal  Court,  if  and  when  established: 
provided  that  a  party  to  a  validly  approved 
contract  with  the  Tribe  may  seek  such 
remedies  identified  in  such  contract  in 
addition  to  or  in  lieu  of  the  review  provided 
in  this  Ordinance.  In  the  event  no  Tribal 
Court  has  been  established,  such  person  may 
request  further  consideration  and  review  of 
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the  decision  by  the  Tribal  Council,  which 
shall  be  granted  if  the  aggrieved  person 
presents  new  or  additional  material 
information  to  the  Tribal  Council  along  with 
a  written  request  for  further  consideration 
that  outlines  the  issues  to  be  reconsidered. 
Section  5.16.  Special  Events  License.  In 
accordance  with  procedures  and  regulations 
to  be  issued  by  the  Tribal  Council,  a  person 
may  apply  for  a  special  license  of  limited 
duration  known  as  a  Special  Events  License. 
The  Tribal  Council,  in  its  discretion,  may 
grant  to  any  licensed  Liquor  Operator,  or  to 
any  tribal,  or  community  organization 
conducting  a  tribal  or  organizational  activity 
or  to  any  association  or  corporation 
conducting  a  picnic,  convention,  fair,  civic  or 
community  enterprise,  or  sporting  event,  a 
special  license  to  sell  beer  and/or  wine  to  the 
patrons  of  such  event  or  activity  to  be 
consumed  on  the  licensed  premises  and 
within  the  licensed  enclosure  or  special 
event  site.  The  special  license  to  sell  beer 
and/or  wine  shall  expire  within  twelve  (12) 
hours  after  the  designated  completion  of  the 
activity  or  special  event,  unless  extended  in 
writing  by  the  Tribal  Council. 

Article  VI— Taxes      j 

Section  6.1.  Sales  Tax.  The  Tribal  Council 
shall  have  the  authority  to  impose  a  tax  on 
all  wholesale  and  retail  liquor  sales  that  take 
place  on  tribal  lands.  Such  tax  may  be 
implemented  by  a  duly  enacted  resolution  of 
the  Tribal  Council,  as  supplemented  by 
regulations  adopted  pursuant  to  this 
Ordinance.  Such  tax  shall  not  be  imposed  on 
a  party  to  a  contract  validly  executed  by  the 
Tribe,  if  it  is  inconsistent  with  such  validly 
executed  contract.  Subject  to  the  foregoing 
limitation,  any  tax  imposed  by  authority  of 
this  Section  shall  apply  to  all  retail  and 
wholesale  sales  of  liquor  on  tribal  lands. 

Section  6.2.  Payment  of  Taxes  to  the  Tribe. 
All  taxes  imposed  pursuant  to  this  Article  VI 
shall  be  paid  to  the  General  Treasury  of  the 
Tribe  and  be  subject  to  the  distribution  by  the 
Tribal  Council  in  accordance  with  its  usual 
appropriation  procedures  for  essential 
governmental  functions  and  social  services, 
including  administration  of  this  Ordinance. 

Article  VII — Rules,  Regulations  and 
Enforcement 

,     Section  7.1.  Evidence.  In  any  proceeding 
under  this  Ordinance,  proof  of  any  unlawfiil 
possession,  distribution  or  sale  of  liquor  shall 
be  prima  facie  evidence  of  a  violation  of  this 
Ordinance. 

Section  7.2.  Cjv;7  Violations.  Any  person 
who  shall  import,  sell  or  offer  for  sale  or 
distribute  or  transport  in  any  manner  any 
liquor  in  violation  of  this  Ordinance,  or  who 
shall  have  liquor  in  his/her  possession  for 
distribution  or  resale  without  a  license,  shall 
be  guilty  of  a  violation  of  this  Ordinance 
Subjecting  him/her  to  civil  damages  assessed 
by  the  Tribal  Council  in  accordance  with  its 
duly  adopted  regulations.  Nothing  in  this 
Orchnance  shall  apply  to  the  possession  or 
transportation  of  any  quantity  of  liquor  by 
members  of  the  Tribe  or  other  persons 
located  outside  tribal  lands  for  their  personal 
or  other  noncommercial  use,  and  the 
possession,  transportation,  sale,  consumption 
or  other  disposition  of  liquor  outside  the 
Rancheria  shall  be  governed  solely  by  the 
laws  of  the  State  of  California. 


Section  7.3.  Illegal  Purchases.  Any  person 
within  the  boundaries  of  the  Rancheria  who, 
in  a  public  place,  sells  or  buys  liquor  from 
any  person  other  than  a  licensed  Liquor 
Operator  at  a  tribal  enterprise  or  special 
event  shall  be  guilty  of  a  violation  of  this 
Ordinance. 

Section  7.4.  Providing  Liquor  to  Underage 
Person.  No  person  under  the  age  of  twenty- 
one  (21)  years  shall  serve,  consume,  acquire 
or  have  in  his/her  possession  any  alcoholic 
beverages.  Any  person  violating  this  section 
shall  be  guilty  of  a  violation  of  this 
Ordinance  for  each  and  every  drink  so 
consumed. 

Section  7.5.  Selling  Liquor  to  Underage 
Person.  Any  person  who,  in  a  public  place, 
sells,  distributes  or  provides  any  liquor  to 
any  person  under  the  age  of  twenty-one  (21) 
years  shall  be  guilty  of  a  violation  of  this 
Ordinance  for  each  separate  sale  or  drink 
provided. 

Section  7.6.  Civil  Penalty.  Any  person 
guilty  of  a  violation  of  this  Ordinance  shall 
be  liable  to  pay  the  Tribe  the  amount  of  two 
hundred  fifty  dollars  ($250.00)  per  violation 
as  civil  damages  to  defray  the  Tribe's  cost  of 
enforcement  of  this  Ordinance.  The  payment 
of  such  damages  in  each  case  shall  be 
determined  by  the  Tribal  Council  based  upon 
a  preponderance  of  the  evidence  available  to 
the  Tribal  Council  after  the  person  alleged  to 
have  violated  this  Ordinance  has  been  given 
notice,  hearing  and  an  opportunity  to 
respond  to  such  allegations. 

Section  7.7.  Identification  Requirement. 
Whenever  it  reasonably  appears  to  a  licensed 
purveyor  of  liquor  that  a  person  seeking  to 
purchase  liquor  is  under  the  age  of  twenty- 
seven  (27)  years,  the  licensed  purveyor  of 
liquor  may  require  the  prospective  purchaser 
to  present  any  one  of  the  following  officially- 
issued  cards  of  identification  which  shows 
the  prospective  purchaser's  age,  signature, 
and  photograph: 

(a)  Drivers  license  of  any  state  or 
identification  card  issued  by  any  state 
Department  of  Motor  Vehicles  (DMV); 

^)  United  States  Uniformed  Services 
identification  documents;  or 

(c)  Passport 

Section  7.8.  Refusal  to  Sell  or  Distribute 
Liquor.  Whenever  a  licensed  purveyor  of 
liquor  requires  the  presentation  of  an 
officially-issued  card  of  identification  under 
Section  7.7,  above,  and  the  prospective 
purchaser  fails  to  present  such  identification, 
the  licensed  purveyor  shall  refuse  to  sell  or 
distribute  any  liquor  to  such  prospective 
purchaser. 

Article  VIII — Abatement 

Section  8.1.  Public  Nuisance  Established. 
Any  public  place  where  liquor  is  sold, 
manufactured,  bartered,  exchanged,  given 
away,  furnished,  or  otherwise  disposed  of  in 
violation  of  the  provisions  of  this  Ordinance, 
and  all  property  kept  in  and  used  in 
maintaining  such  place,  is  hereby  declared  to 
be  a  public  nuisance. 

Section  8.2.  Abatement  of  Nuisance.  The 
Tribal  Chairperson,  upon  authorization  by  a 
majority  of  the  Tribal  Council  acting  at  a 
duly-called  meeting  at  which  a  quorum  is 
present,  shall  institute  and  maintain  an 
action  in  a  court  of  competent  jurisdiction  in 
the  name  of  the  Tribe,  to  abate  and 


perpetually  enjoin  any  nuisance  declared 
under  this  Ordinance.  Upon  establishment 
that  probable  cause  exists  to  find  that  a 
nuisance  exists,  restraining  orders,  temporary 
injunctions  and  permanent  injunctions  may   _ 
be  granted  in  the  cause  as  in  other  injunction 
proceedings,  and  upon  final  judgment  against 
the  defendant,  the  court  may  also  order  the 
room,  structure  or  place  closed  for  a  period 
of  one  (1)  year  or  until  the  owner,  lessee, 
tenant  or  occupant  thereof  shall  give  bond  of 
sufficient  sum  of  not  less  than  five  thousand 
dollars  ($5,000.00)  payable  to  the  Tribe  and 
conditioned  that  liquor  will  not  thereafter  be 
manufactured,  kept,  sold,  bartered, 
exchanged,  given  away,  furnished  or 
otherwise  disposed  of  thereof  in  violation  of 
the  provisions  of  this  Ordinance  or  of  any 
other  ^plicable  tribal  law,  and  that  he/she 
will  pay  all  fines,  costs  and  damages  assessed 
against  him/her  for  any  violation  of  this 
(>dinance.  If  any  conditions  of  the  bond 
should  be  violated,  the  whole  amount  may  be 
recovered  for  the  use  of  the  Tribe. 

Section  8.3.  Evidence.  In  all  cases  where 
any  pwrson  has  been  found  responsible  for  a 
violation  of  this  Ordinance  relating  to 
manufacture,  importation,  transportation, 
possession,  distribution  and  sale  of  liquor,  an 
action  may  be  brought  to  abate  as  a  public 
nuisance  the  use  of  any  real  estate  or  other 
property  involved  in  the  violation  of  this 
Ordinance,  and  proof  of  violation  of  this 
Ordinance  shall  be  prima  facie  evidence  that 
the  room,  house,  building,  vehicle,  structure, 
or  place  against  which  such  action  is 
brought,  is  a  public  nuisance. 

Article  IX — Use  of  Proceeds 

Section  9.1.  Application  of  Proceeds.  The 
gross  proceeds  collected  by  the  Ttibal 
Council  fix)m  all  licensing  activity  pursuant 
to  this  Ordinance  and  from  fines  imposed  as 
a  result  of  violations  of  this  Ordinance,  shall 
be  applied  as  follows: 

(a)  First,  for  the  payment  of  all  necessary 
personnel,  administrative  costs,  and  legal 
fees  incurred  in  the  enforcement  of  this 
Ordinance:  and 

(b)  Second,  the  remainder  shall  be  turned 
over  to  the  General  Fund  of  the  Tribe  and 
expended  by  the  Tribal  Coimcil  for 
goverrmiental  services  and  programs  on  tribal 
lands. 

Article  X — Miscellaneous  Provisions 

Section  10.1.  Severability  and  Savings 
Clause.  If  any  provision  or  application  of  this 
Ordinance  is  determined  by  judicial  review 
to  be  invalid,  such  provision  shall  be  deemed 
ineffective  and  void,  but  shall  not  render 
ineffectual  the  remaining  portions  of  this 
Ordinance,  which  shall  remain  in  full  force 
and  effect. 

Section  10.2.  Effective  Date.  This 
Ordinance  shall  be  effective  as  of  the  date  on 
which  the  Secretary  of  the  Interior  certifies 
this  Ordinance  and  publishes  the  same  in  the 
Federal  Register. 

Section  10.3.  Repeal  of  Prior  Acts.  Any  and 
all  prior  resolutions,  laws,  regulations  or 
ordinances  of  the  Tribe  pertaining  to  the 
subject  matter  set  forth  in  this  Ordinance  are 
hereby  rescinded  and  repealed  in  their 
entirety. 

Section  10.4.  Conformance  with  State  Law. 
All  interpretations,  acts  and  transactions 
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under  this  Ordinance  shall  be  in  conformity 
with  the  Compact  and  the  laws  of  the  State 
of  California,  within  the  intent  of  18  U.S.C. 
1154. 1161. 

Article  XI — Amendments 

Section  11.1  This  Ordinance  may  be 
amended  only  pursuant  to  a  duly  enacted 
Resolution  of  the  Tribal  Council,  with 
certification  by  the  Secretary  of  the  Interior, 
or  his  designee,  and  publication  in  the 
Federal  Register,  if  required. 

[FR  Doc.  02-23856  Filed  9-19-02;  8:45  am) 
BNJJNQ  COOe  4310-W-F 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[MT-«21-«2-1320-EL-P;  NDM  91647] 

Request  for  Public  Comment  on 
Environmental  Analysis,  Fair  Mariwt 
Value  and  Maximum  EcofKNnic 
Recovery;  Coal  Lease  Application  NDM 
91647,  The  Falkirk  Mining  Company 

agency:  Bureau  of  Land  Management, 
Department  of  the  Interior. 
ACTION:  Notice. 

summary:  The  Bureau  of  Land 
Management  announces  the  availability 
of  the  Environmental  Assessment  (EA) 
for  the  Falkirk  Mining  Company's 
Federal  Coal  Lease  Application  NDM 
91647  and  requests  public  comment  on 
the  associated  Finding  of  No  Significant 
Impact  (FONSI),  Fair  Market  Value 
(FMV),,and  Maximum  Economic 
Recovery  (MER)  of  the  coal  resources 
subject  to  the  lease  application. 

The  land  included  in  Coal  Lease 
Application  NDM  91647  is  located  in 
McLean  County,  North  Dakota,  and  is 
described  as  follows: 

T.  146N.,  R.  82W.,  5th  P.  M. 
Sec.  34:  NWV4SWV4. 
40.00  acres. 

The  EA  addresses  the  cultural, 
socioeconomic,  environmental  and 
cumulative  impacts  that  would  likely 
result  £rom  leasing  these  coal  lands. 
Two  alternatives  are  addressed  in  the 
EA: 

Alternative  1:  (Proposed  Action) 
Would  involve  leasing  the  tract,  as 
applied  for.  This  tract  contains  an 
estimated  300,000  tons  of  recoverable 
coal  reserves. 

Alternative  2:  (No  Action)  Reject  or 
deny  the  coal  lease  application.  The 
Federal  coal  reserves  would  be 
bypassed. 

The  public  is  invited  to  submit 
written  comments  on  the  FONSI 
associated  with  this  proposed  action  as 
well  as  the  FMV  and  MER  of  the 
proposed  lease  tract. 


Notice  is  also  given  that  a  public 
hearing  will  be  held  on  Monday, 
September  23,  2002,  at  10  a.m.  on  the 
FONSI,  FMV.  and  MER  for  the  proposed 
lease  sale  at  the  BLM  North  Dakota 
Field  Office,  2933  Third  Avenue  West, 
Dickinson,  North  Dakota. 
DATES:  Written  comments  must  be 
received  on  or  before  4:30  p.m.,  Friday, 
October  4,  2002,  at  the  Bureau  of  Land 
Management  North  Dakota  Field  Office, 
2933  Third  Avenue  West,  Dickinson, 
North  Dakota. 

ADDRESSES:  Comments  or  questions  may 
be  directed  to  Doug  Burger,  Field 
Manager,  North  Dakota  Field  Office, 
Bureau  of  Land  Management,  2933 
Third  Avenue  West,  Dickinson,  North 
Dakota  58601-2619  (701-227-9148). 
Copies  of  the  EA  are  available  at  the 
above  address.  For  more  complete  data 
on  this  tract,  please  contact  Coal 
Coordinator,  Rebecca  Good  (406-896- 
5080),  Bureau  of  Land  Management, 
Montana  State  Office,  5001  Southgate 
Drive,  Billings,  Montana  59107-6800. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  Federal  Coal 
Management  regulations  43  CFR  parts 
3422  and  3425,  not  less  than  30  days 
prior  to  publication  of  a  notice  of  sale, 
the  Secretary  shall  solicit  public 
comments  on  the  proposed  sale,  FMV, 
and  MER  on  the  proposed  lease  tract. 
Proprietary  data  marked  as  confidential 
may  be  submitted  to  the  Biueau  of  Land 
Management  in  response  to  this 
solicitation  of  public  comments.  Data  so 
marked  shall  he  treated  in  accordance 
with  the  laws  and  regulations  governing 
the  confidentiality  of  such  information. 
A  copy  of  the  comments  submitted  by 
the  pubUc  on  FMV  and  MER,  except 
those  portions  identified  as  proprietary 
by  the  author  and  meeting  exemptions 
stated  in  the  Freedom  of  Information 
Act,  wiU  be  available  for  public 
inspection  at  the  Bureau  of  Land 
Management,  5001  Southgate  Drive, 
Billings,  Montana  59107-6800,  during 
regular  business  hours  (9  a.m.  to  4  p.m.) 
Monday  through  Friday. 

Written  comments  should  be  sent  to 
the  Bureau  of  Land  Management,  P.O. 
Box  36800,  Billings,  Montana  59107- 
6800,  and  should  include,  but  not 
necessarily  be  limited  to,  the  following: 

1.  The  quality  and  quantity  of  the  coal 
resources; 

2.  The  mining  method  or  methods 
which  would  achieve  MER  of  the  coal 
including  specification  of  the  seams  to 
be  mined,  timing  and  rate  of  production, 
restriction  to  mining,  and  inclusion  of 
the  tract  in  an  existing  mining 
operation;    . 

3.  The  FMV  appraisal  including  but 
not  limited  to  the  evaluation  of  the  tract 


as  an  incremental  unit  of  an  existing 
mine,  selling  price  of  the  coal,  mining 
and  reclamation  costs,  net  present  value 
discoimt  factors,  depreciation  and  other 
tax  accoimting  factors,  value  of  the 
surface  estate,  and  any  comparable  sales 
data  of  similar  coal  lands. 

The  value  given  above  may  or  may 
not  change  as  a  result  of  comments 
received  from  the  public  and  changes  in 
market  conditions  between  now  and 
when  final  economic  evaluations  are 
completed. 

FOR  FURTHER  INFORMATION  CONTACT: 
Doug  Burger.  District  Manager,  North 
Dakota  Field  Office,  2933  Third  Avenue 
West,  Dickinson,  North  Dakota  58601- 
2619,  telephone  701-227-9148. 

Dated:  July  24.  2002. 
Randy  D.  Heuscher, 

Chief,  Branch  of  Solid  Minerals. 

(FR  Doc.  02-23935  Filed  9-l»-02;  8:45  am] 

BNXMQ  CODE  4S1»-«t-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[CO-50(M)777-PB-252Z] 

Front  Range  Resource  Advisory 
Council  (Coiofsdo)  Meeting 
Canceilatkm 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTKM:  Notice  of  meeting  cancellation. 

SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act(FLPMA)  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA),5  U.S.C. 
Appendix,  notice  is  hereby  given  that 
the  Front  Range  Resource  Advisory 
Council  (Colorado)  meeting  scheduled 
for  September  18,  2002  at  the  Holy 
Cross  Abbey  Community  Center,  2951  E. 
Highway  50,  Canon  City,  Colorado  has 
been  cancelled.  Notice  of  the  meeting 
appeared  in  the  Federal  Register  May 
20,  2002. 

DATES:  The  meeting  was  scheduled  for 
September  18,  2002  from  9:15  a.m.  to  4 
p.m. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  contact  Ken  Smith 
at  (719)  269-8500,  Bureau  of  Land 
Management  (BLM),  Front  Range  Center 
Office,  3170  East  Main  Street,  Canon 
City,  Colorado  81212. 
SUPPLEMENTARY  INFORMATION:  There  are 
no  plans  to  reschedule  the  meeting. 

Dated:  September  13,  2002. 
Joiin  L.  Caroclii, 

Acting  Front  Range  Center  Manager. 
(FR  Doc.  02-23879  Filed  9-1S-02:  8:45  am] 
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INTERNATIONAL  TRADE 
COMMISSION 

pnvMtlgation  Nos.  TA-131-22  and  TA- 
2104-2] 

U.S.-Central  America  Free  Trade 
Agreement:  Advice  Concerning  ttie 
ProtMble  Economic  Effect 

agency:  International  Trade 

Commission. 

ACTION:  Institution  of  investigation  and 

scheduling  of  public  hearing. 

EFFECTIVE  DATE:  September  16,  2002. 
SUMMARY:  Following  receipt  of  a  request 
on  August  30,  2002,  from  the  United 
States  Trade  Representative  (USTR),  the 
Commission  instituted  investigation 
Nos.  TA-131-22  and  TA-2104-2,  U.S.- 
Central  America  Free  Trade  Agreement: 
Advice  Concerning  the  Probable 
Economic'Effect,  under  section  131  of 
the  Trade  Act  of  1974  and  section 
2104(b)(2)  of  the  Trade  Act  of  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Information  specific  to  this  investigation 
may  be  obtained  ftt)m  Christopher 
Melly,  Project  Leader  (202-205-3461; 
cmelly@usitc.gov)  or  Dennis  Luther, 
Deputy  Project  Leader  (202-205-3497; 
ludier@usitc.gov).  Office  of  Industries, 
U.S.  International  Trade  Commission, 
Washington,  DC  20436.  For  information 
on  the  legal  aspects  of  this  investigation, 
contact  William  Gearhart  of  the  Office  of 
the  General  Counsel  (202-205-3091; 
wgearhart@usitc.gov).  Hearing  impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  TDD  terminal  on  (202) 
205-1810. 

Background 

As  requested  by  the  USTR,  pursuant 
to  section  131  of  the  Trade  Act  of  1974, 
in  its  report  the  Commission  will 
provide  advice  as  to  the  probable 
economic  effect  of  duty-free  treatment 
for  imports  of  products  of  the  five 
member  countries  of  the  Central 
American  Economic  Integration  System 
(Costa  Rica,  El  Salvador,  Guatemala, 
Honduras,  and  Nicaragua),  (i)  on 
industries  in  the  United  States 
producing  like  or  directly  competitive 
products,  and  (ii)  on  consumers.  The 
analysis  will  consider  each  article  in 
chapters  1  through  97  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  for  which  tariffs  will 
remain  after  the  United  States  fully 
implements  its  Uruguay  Round  tariff 
commitments.  The  advice  will  be  based 
on  the  2002  Harmonized  Tariff  System 
nomenclatuire  and  2001  trade  data.  The 
advice  with  respect  to  the  removal  of 
U.S.  duties  on  imports  from  the  Central 


American  countries  will  assume  that 
any  known  U.S.  nontariff  barrier  will 
not  be  applicable  to  such  imports.  The 
Commission  will  note  in  its  report  any 
instance  in  which  the  continued 
application  of  a  U.S.  nontariff  barrier  to 
such  imports  would  result  in  different 
advice  with  respect  to  the  effect  of  the 
removal  of  the  duty.  In  addition, 
pursuant  to  section  2104(b)(2)  of  the 
Trade  Act  of  2002,  the  Commission  will 
provide  advice  as  to  the  probable 
economic  effect  of  eliminating  tariffs  on 
imports  of  certain  agricultural  products 
of  the  Central  American  coimtries  (a  list 
of  products  was  provided  by  the  USTR) 
on  (i)  industries  in  the  United  States 
producing  like  or  directly  competitive 
products  and  (ii)  the  U.S.  economy  as  a 
whole.  The  Commission  expects  to 
provide  its  report  to  the  USTR  by 
December  27,  2002. 

Public  Hearing 

A  public  hearing  in  connection  with 
the  investigation  will  be  held  at  the  U.S. 
International  Trade  Commission 
Building,  500  E  Street  SW.,  Washington, 
DC,  beginning  at  9:30  a.m.  on  October 
8,  2002.  All  persons  shall  have  the  right 
to  appear,  by  counsel  or  in  person,  to 
present  information  and  to  be  heard. 
Requests  to  appear  at  the  public  hearing 
should  be  filed  with  the  Secretary, 
United  States  International  Trade 
Commission,  500  E  Street  SW., 
Washington,  DC  20436,  no  later  than 
5:15  p.m.,  September  24,  2002.  Any 
prehearing  briefs  (original  and  14 
copies)  should  be  filed  not  later  than 
5:15  p.m.,  September  26,  2002;  the 
deadline  for  filing  post-hearing  hriefs  or 
statements  is  5:15  p.m.,  October  18, 
2002.  In  the  event  that,  as  of  the  close 
of  business  on  September  24,  2002,  no 
witnesses  are  scheduled  to  appear  at  the 
hearing,  the  hearing  will  be  canceled. 
Any  person  interested  in  attending  the 
hearing  as  an  observer  or  non- 
participant  may  call  the  Secretary  to  the 
Commission  (202-205-1806)  after 
September  24,  2002,  for  information  - 
concerning  whether  the  hearing  will  be 
held. 

Written  Suboiissions 

In  lieu  of  or  in  addition  to 
participating  in  the  hearing,  interested 
parties  are  invited  to  submit  written 
statements  (original  and  14  copies) 
concerning  the  matters  to  be  addressed 
by  the  Commission  in  its  report  on  this 
investigation.  Commercial  or  financial 
information  that  a  submitter  desires  the 
Conunission  to  treat  as  confidential 
must  be  submitted  on  separate  sheets  of 
paper,  each  clearly  marked 
"Confidential  Business  Information"  at 
the  top.  All  submissions  requesting 


confidential  treatment  must  conform 
vfith  the  requirements  of  §  201.6  of  the 
Commission's  rules  of  practice  and 
procediire  (19  CFR  201.6).  All  vmtten 
submissions,  except  for  confidential 
business  information,  will  be  made 
available  in  the  Office  of  the  Secretary 
to  the  Conunission  for  inspection  by 
interested  parties.  The  Commission  may 
include  such  confidential  business 
information  in  the  report  it  sends  to  the 
USTR.  To  be  assured  of  consideration 
by  the  Commission,  written  statements 
relating  tathe  Commission's  report 
should  be  submitted  to  the  Commission 
at  the  earliest  practical  date  and  should 
be  received  no  later  than  the  close  of 
business  on  October  18,  2002.  All 
submissions  should  be  addressed  to  the 
Secretary,  United  States  International 
Trade  Commission,  500  E  Street  SW., 
Washington,  DC  20436.  The 
Commission's  rules  do  not  authorize 
filing  submissions  with  the  Secretary  by 
facsimile  or  electronic  means.  Persons 
with  mobility  impairments  who  will 
need  special  assistance  in  gaining  access 
to  the  Commission  should  contact  the 
Office  of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  Internet  server  {http:// 
www.usitc.gov). 

List  of  Subjects 

Central  American  countries  Costa 
Rica,  El  Salvador,  Guatemala,  Honduras, 
and  Nicaragua,  tariffs,  and  imports. 

Issued:  September  16,  2002. 

By  order  of  the  Commission. 
Marilyn  R.  Abbott. 
Secretary  to  the  Commission. 
[PR  Doc.  02-23913  Filed  9-19-02;  8:45  am] 
BILUNO  CODE  702IMI2-F 


INTERNATIONAL  TRADE 
COMMISSION 

Pnv.  Nos.  TA-131-21  and  TA-2104-1] 

U.S.-Morocco  Free  Trade  Agreement: 
Advice  Concerning  tlie  Probable 
Economic  Effect 

AGENCY:  International  Trade 

Commission. 

ACTION:  Institution  of  investigation  and 

scheduling  of  public  hearing. 

EFFECTIVE  DATE:  September  13,  2002. 
SUMMARY:  Following  receipt  of  a  request 
on  August  30,  2002,  bom  the  United 
States  Trade  Representative  (USTR),  the 
Commission  instituted  investigation 
Nos.  TA-131-21  and  TA-2104-1,  U.S.- 
Morocco  Free  Trade  Agreement:  Advice 
Concerning  the  Probable  Economic 
Effect,  under  section  131  of  the  Trade 
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Act  of  1974  and  section  2104(b)(2)  of  the 
Trade  Act  of  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Information  specific  to  this  investigation 
may  be  obtained  frtim  Michelle  Vaca- 
Senecal,  Project  Leader  (202-205-3356; 
mvaca-senec@usitc.gov).  Heather  Sykes, 
Deputy  Project  Leader  (202-20573436; 
hsykes@usitc.gov),  or  Ralph  Wa^ns, 
Chief,  Miscellaneous  Manufactures 
Branch  (202-205-3492, 
watJlujis@usifc.gov),  Office  of  Industries, 
U.S.  International  Trade  Commission, 
Washington,  DC  20436.  For  information 
on  the  legal  aspects  of  this  investigation, 
contact  William  Gearhart  of  the  Office  of 
the  General  Coimsel  (202-205-3091; 
wgearhart@usitc.gov).  Hearing  impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  TDD  terminal  on  (202) 
205-1810. 

Background 

As  requested  by  the  USTR  pursuant  to 
section  131  of  the  Trade  Act  of  1974,  in 
its  report  the  Commission  will  provide 
advice  as  to  the  probable  economic 
effect  of  duty-free  treatment  for  imports 
of  products  of  Morocco  (i)  on  industries 
in  the  United  States  producing  like  or 
directly  competitive  products,  and  (ii) 
on  consumers.  The  import  analysis  will 
consider  each  article  in  chapters  1 
through  97  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  for  which 
U.S.  tariffs  vrill  remain  after  the  United 
States  fully  implements  its  Uruguay 
Round  tariff  commitments.  The  import 
advice  will  be  based  on  the  2002 
Harmonized  Tariff  System 
nomenclature  and  2001  trade  data.  The 
advice  with  respect  to  the  removal  of 
U.S.  duties  on  imports  from  Morocco 
will  assimie  that  any  known  U.S.  non- 
tariff  barrier  will  not  be  applicable  to 
such  imports.  The  Commission  will 
note  in  its  report  any  instance  in  which 
the  continued  application  of  a  U.S.  non- 
tariff  barrier  to  such  imports  would 
result  in  different  advice  with  respect  to 
the  effect  of  the  removal  of  the  duty.  In 
addition,  pursuant  to  section  2104(b)(2) 
of  the  Trade  Act  of  2002,  the 
Conunission  will  provide  advice  as  to 
the  probable  economic  effect  of 
eliminating  tariffs  on  imports  of  those 
agricultural  products  of  Morocco  (a  list 
of  products  was  provided  by  USTR)  on 
(i)  industries  in  the  United  States 
producing  like  or  directly  competitive 
products  and  (ii)  the  economy  as  a 
whole.  The  Commission  expects  to 
provide  its  report  to  USTR  by  November 
28,  2002. 

Public  Hearing 

A  public  hearing  in  connection  with 
this  investigation  will  be  held  at  the 


U.S.  International  Trade  Commission 
Building,  500  E  Street  SW,  Washington, 
DC,  beginning  at  9:30  a.m.  on  October 
10,  2002.  All  persons  shall  have  the 
right  to  appear,  by  counsel  or  in  person, 
to  present  information  and  to  be  heard. 
Requests  to  appear  at  the  public  hearing 
shoidd  be  filed  with  the  Secretary, 
United  States  International  Trade 
Commission,  500  E  Street  SW, 
Washington,  DC  20436,  no  later  than 
5:15  p.m.,  September  24,  2002.  Any 
prehearing  briefs  (original  and  14 
copies)  should  be  filed  not  later  than 
5:15  p.m.,  September  27,  2002;  the 
deadline  for  filing  post-hearing  briefs  or 
statements  is  5:15  p.m.,  October  16, 
2002.  In  the  event  that,  as  of  the  close 
of  business  on  September  24,  2002,  no 
witnesses  are  scheduled  to  appear  at  the 
hearing,  the  hearing  will  be  canceled. 
Any  person  interested  in  attending  the 
hearing  as  an  observer  or  non- 
participant  may  call  the  Secretary  to  the 
Conunission  (202-205-1806)  after 
September  24,  2002,  for  information 
concerning  whether  the  hearing  will  be 
held. 

Written  Submissions 

In  lieu  of  or  in  addition  to 
participating  in  the  hearing,  interested 
parties  are  invited  to  submit  written 
statements  (original  and  14  copies) 
concerning  the  matters  to  be  addressed 
by  the  Commission  in  its  report  on  this 
investigation.  Commercial  or  financial 
information  that  a  submitter  desires  the 
Commission  to  treat  as  confidential 
must  be  submitted  on  separate  sheets  of 
paper,  each  clearly  marked 
"Confidential  Business  Information"  at 
the  top.  All  submissions  requesting 
confidential  treatment  must  conform 
with  the  requirements  of  §  201.6  of  the 
Commission's  rules  of  practice  and 
procedure  (19  CFR  201.6).  All  vmtten 
submissions,  except  for  confidential 
business  information,  will  be  made 
available  in  the  Office  of  the  Secretary 
to  the  Commission  for  inspection  by 
interested  parties.  The  Commission  may 
include  such  confidential  business 
information  in  the  report  it  sends  to  the 
USTR.  To  be  assured  of  consideration 
by  the  Conunission,  written  statements 
relating  to  the  Commission's  report 
should  be  submitted  to  the  Commission 
at  the  earliest  practical  date  and  should 
be  received  no  later  than  the  close  of 
business  on  October  16,  2002.  All 
submissions  should  be  addressed  to  the 
Secretary,  United  States  International 
Trade  Conunission,  500  E  Street  SW, 
Washington,  DC  20436.  The 
Commission's  rules  do  not  authorize 
filing  submissions  with  the  Secretary  by 
facsimile  or  electronic  means.  Persons 
with  mobility  impairments  who  will 


need  s{}ecial  assistance  in  gaining  access 
to  the  Commission  should  contact  the 
Office  of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  Internet  server  [http:// 
www.usitc.gov). 

ListofSub|ecta 

Morocco,  tariffs  and  imports. 

Issued:  September  16,  2002. 
By  order  of  the  Commission. 

Marilyn  R.  Abbott, 

Secretary  to  the  Commission. 

(PR  Doc.  02-23912  Filed  9-19-02;  8:45  am] 

BNJJNO  CODE  7020-02-^ 


DEPARTMENT  OF  JUSTICE 
Drug  Enforcement  Administration 

[DEA#223F] 

Controllad  Subatancas:  Rnai  Raviaad 
Aggregate  Production  Quotaa  for  2002 

AGENCY:  Drug  Enforcement 
Administration  (DEA),  Justice. 
ACTION:  Notice  of  final  aggregate 
production  quotas  for  2002. 

summary:  This  notice  esUblishes  final 
2002  aggregate  production  quotas  for 
controlled  substances  in  Schedules  I 
and  II  of  the  Controlled  Substances  Act 
(CSA).  The  DEA  has  taken  into 
consideration  comments  received  in 
response  to  a  notice  of  the  proposed 
revised  aggregate  production  quotas  for 
2002  published  July  23,  2002  (67  FR 
48207). 

EFFECTIVE  DATE:  September  20,  2002. 
FOR  FURTHER  INFORMATKW  CONTACT: 

Frank  L.  Sapienza,  Chief,  Drug  and 
Chemical  Evaluation  Section,  Drug 
Enforcement  Administration, 
Washington,  DC  20537,  Telephone:  ' 
(202)  307-7183. 

SUPPLEMENTARY  INFORMATION:  Section 
306  of  the  CSA  (21  U.S.C.  826)  requires 
that  the  Attorney  General  establish 
aggregate  production  quotas  for  each 
basic  class  of  controlled  substance  listed 
in  Schedules  I  and  II.  This 
responsibility  has  been  delegated  to  the 
Administrator  of  the  DEA  by  Section 
0.100  of  Title  28  of  the  Code  of  Federal 
Regulations.  The  Administrator,  in  turn, 
has  redelegated  this  function  to  the 
Deputy  Administrator,  pursuant  to 
§  0.104  of  Title  28  of  the  Code  of  Federal 
Regulations. 

The  2002  aggregate  production  quotas 
represent  those  quantities  of  controlled 
substances  in  Schedules  I  and  II  that 
may  be  produced  in  the  United  States  in 
2002  to  provide  adequate  supplies  of 
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each  substance  for  The  estimated 
medical,  scientific,  research  and 
industrial  needs  of  the  United  States; 
lawful  export  requirements;  and  the 
establishment  and  maintenance  of 
reserve  stocks  (21  U.S.C.  826(a)  and  21 
CFR  1303.11).  These  quotas  do  not 
include  imports  of  controlled 
substances. 

On  July  23,  2002,  a  notice  of  the 
proposed  revised  2002  aggregate 
production  quotas  for  certain  controlled 
substances  in  Schedules  I  and  II  was 
published  in  the  Federal  Register  (67 
FR  48207).  All  interested  persons  were 
invited  to  comment  on  or  object  to  these 
proposed  aggregate  production  quotas 
on  or  before  August  22,  2002. 

Ten  companies  commented  on  a  total 
of  eleven  Schedules  I  and  II  controlled 
substances  within  the  published 
comment  period.  The  companies 
commented  that  the  proposed  aggregate 
production  quotas  for  gamma- 
hydroxybutyric  acid, 
dextropropoxyphene,  dihydrocodeine, 


fentanyl,  hydrocodone  (for  sale), 
hydromorphone,  methylphenidate, 
morphine  (for  sale),  noroxymorphone 
(for  sale),  oxycodone  (for  sale)  and 
thebaine  were  insufficient  to  provide  for 
the  estimated  medical,  scientific, 
research  and  industrial  needs  of  the 
United  States,  for  export  requirements 
and  for  the  establishment  and 
maintenance  of  reserve  stocks. 

DEA  has  taken  into  consideration  the 
above  comments  along  with  the  relevant 
2001  year-end  inventories,  initial  2002 
manufacturing  quotas,  2002  export 
requirements,  actual  and  projected  2002 
sales  and  use,  and  research  and  product 
development  requirements.  Based  on 
this  information,  ihe  DEA  has  adjusted 
the  final  2002  aggregate  production 
quotas  for  alphamethadol,  gamma- 
hydroxybutjric  acid, 
dextropropoxyphene,  dihydrocodeine, 
fentanyl,  hydrocodone  (for  conversion), 
morphine  (for  sale),  noroxymorphone 
(for  sale),  oxycodone  (for  sale)  and 


thebaine  to  meet  the  legitimate  needs  of 
the  United  States. 

Regarding  hydrocodone  (for  sale), 
hydromorphone  and  methylphenidate, 
-  the  DEA  has  determined  that  the 
proposed  revised  2002  aggregate 
production  quotas  are  sufficient  to  meet 
the  current  2002  estimated  medical, 
scientific,  research  and  industrial  needs 
of  the  United  States  and  to  provide  for 
adequate  inventories. 

Therefore,  under  the  authority  vested 
in  the  Attorney  General  by  Section  306 
of  the  Controlled  Substances  Act  of 
1970  (21  U.S.C.  826),  and  delegated  to 
the  Administrator  of  the  DEA  by  §  0.100 
of  Title  28  of  the  Code  of  Federal 
Regulations,  and  redelegated  to  the 
Deputy  Administrator  pursuant  to 
§  0.104  of  Title  28  of  the  Code  of  Federal 
Regulations,  the  Deputy  Administrator 
hereby  orders  that  the  2002  final 
aggregate  production  quotas  for  the 
following  controlled  substances, 
expressed  in  grams  of  anhydrous  acid  or 
base,  be  established  as  follows: 


Basic  class 


Established 

final  2002 

quotas 


SclMdulel 


2,5-Dimethoxyamphetamine 

2,5-DimettK)xy-4-ethylamphetamine  (DOET)  

3-Methylfentanyl 

3-Methylthiofentanyl 

3,4-Methylenedioxyamphetamine  (MDA)  

3,4-Methylenedioxy-N-ethylamphetamine  (MDEA) 
3,4-Methytenedioxymethamphetamine  (MDMA)  .. 

3,4,5-Trimethoxyamphetamine  

4-Bro(no-2,5-Dimethoxyamphetamine  (DOB) 

4-Bromo-2,5-Dimethoxyphenettiylamine  (2-CB)  ... 

4-Methoxyamphetamtne  

4-Methylaminorex  

4-Methy1-2,5-DifTiethoxyamphetamine  (DOM) 

5-Methoxy-3,4-Mettiy1enedioxyamphetannine 

Acetyl-alpha-methyltentanyl 

Acetytdihydrocodetne 

Acetylmethadd  ^ 

Allylprodine 

Alphacetylmethadol 

Alpha-ethyltryptamine  '. 

Alphameprodine 

Alphamethadol  

Alpha-methylfentanyl  

Alpha-methylthiofentanyl 

Aminorex 

Benzylmorphine  .r. 

Betacetylmethadol  

Beta-hydroxy-3-methyHentanyi 

Beta-hydroxyfentanyl  

Betameprodlne 

Betamethadol 

Betaprodine 

Bufotenine 

Cathinone _ 

Codeine-N-oxide  ...4. 

DIethyttryptamine  ..* 

Difenoxin  _ 

DihydrofTiorphine 

Dimethylttyptamlne  

Gamma-hydroxybutyric  add 

Heroin  \ 


12,501,000 
2 
4 
2 
15 
15 
15 
2 
2 
2 
7 
2 
2 
2 
2 
2 
2 
2 
7 
2 
2 
3 
2 
2 
7 
2 
2 
2 
2 
2 
2 
2 
2 
9 
95 
2 
9,000 
1,101,000 
3 
8,220,000 
9 
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Basic  class 


Established 

final  2002 

quotas 


Hydnxnorphinol 

Hydroxypethidine  

Lysergic  acid  diethylevnide  (LSD) 

Marihuana 

Mescaline 

Methaqualone ~ 

Methcathinone  

Methytdlhydromorphine 

Morphine-N-oxide 

N,N-Dimettiylamphetamine 

N-Ethyl-l-Phenylcyclohexylamine(PCE)  

N-Ethylamphetamine  

N-Hydroxy-3,4-Methylenedioxyamphetamine 

Noracynriethadol 

Norievorphand 

Normetttadone 

Normorphine  i 

Para-fluorofentanyl 

Phenoniorphan 

Pholcodine 

Propiram 

Psilocybin : 

Psilocyn .....; 

Tetrahydrocannat>inols  

Thiofentanyl 

Trimeperidine 


2 
2 

.    46 

840,000 

7 

9 

9 

2 

201 

7 

5 

7 

2 

2 

52 

7 

57 

2 

2 

2 

415,000 

2 

2 

131,000 

2 

2 


Schedule  N 


l-Phenylcydohexylamine  

I-Piperidinocydohexanecartxxiitrile  (PCC) 

Alfentanil  

Alphaprodine 

Amobartjital 

Amphetamine 

Carfentanil 


Cocaine 

Codeine  (for  sale) 

Codeine  (for  conversion) 

Dextropropoxypherw 

Dihydrocodeine 

Diphenoxylate 

Ecgonine 


Ethylmorphine .; 

Fentanyl  .'. 

Glutethimide 

Hydrocodone  (for  sale) 

Hydrocodone  (for  convefsior^  

Hydromorphorie  

Isomethadone  

Levo-alphacetytmethadol  (LAAM) 

LevomettK>rphan 

Levorphanol  , 

Meperidine  

Metazocine 


Methadone  (for  sale)  

Methadone  Intermediate 
Methamphetamine  


12 

10 

902 

2 

451,000 

13,964,000 

120 

251,000 

43,494.000 

59,051.000 

167,365.000 

741,000 

708.000 

51,000 

12 

733,000 

2 

25,702,000 

2,500.000 

1,409,000 

12 

12 

2 

37,000 

9.583,000 

1 

12,705,000 

19,061.000 

2,244.000 


[275,000  grams  of  levo-desoxyephedrine  for  use  in  a  non-controlled,  norvprescription  product; 
version  to  a  Schedule  III  product;  and  19,000  grams  for  methamphetamine  (for  sale)] 

Methylphenidate 

Morphine  (for  sale)  

Morphine  (for  conversion) 

NatMlone 


1 ,950,000  grams  for  methamphetamine  for  oorv 


Noroxymorphone  (for  sale) 

Noroxymorphone  (for  conversion) 
Opium 


Oxycodone  (for  sale) 

Oxycodone  (for  conversion) 

Oxymorphone  , 

Pentot)art)ital 


20.967,000 

18.046,000 

110,774.000 

2 

40,000 

6,000,000 

700.000 

34,482,000 

1,100,000 

454.000 

27,728,000 
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Basic  class 


Phencydidine +. 

Phenmetrazine i. 

Phenylacetone  i.. 

Secobarbital x. 

Sufentanil  „. 

Thebaine 


Established 

final  2002 

quotas 


21 

2 

10,218,000 

1,002 

2,100 

43,292,000 


The  Deputy  Administrator  further 
orders  that  aggregate  production  quotas 
for  all  other  Schedules  I  and  11 
controlled  substances  included  in 
§§1308.11  and  1308.12  of  Title  21  of  the 
Code  of  Federal  Regulations  remain  at 
zero. 

The  Office  of  Management  and  Budget 
has  determined  that  notices  of  aggregate 
production  quotas  are  not  subject  to 
centralized  review  imder  Executive 
Order  12866. 

This  action  does  not  preempt  or 
modify  any  provision  of  state  law;  nor 
does  it  impose  enforcement 
responsibilities  on  any  state;  nor  does  it 
diininish  the  power  of  any  state  to 
enforce  its  own  laws.  Accordingly,  this 
action  does  not  have  federalism 
implications  warranting  the  application 
of  Executive  Order  13132. 

The  Deputy  Administrator  hereby 
certifies  that  this  action  will  have  no 
significant  impact  upon  small  entities 
whose  interests  must  be  considered 
under  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq.  The  establishment  of 
aggregate  production  quotas  for 
Schedules  I  and  II  controlled  substances 
is  mandated  by  law  and  by  international 
treaty  obligations.  The  quotas  are 
necessary  to  provide  for  the  estimated 
medical,  scientific,  research  and 
industrial  needs  of  the  United  States,  for 
export  requirements  and  the 
establishment  and  maintenance  of 
reserve  stocks.  While  aggregate 
production  quotas  are  of  primary 
importance  to  large  manufacturers,  their 
impact  upon  smaJU  entities  is  neither 
negative  nor  beneficial.  Accordingly,  the 
Deputy  Administrator  has  determined 
that  this  action  does  not  require  a 
regulatory  flexibility  analysis. 

This  action  meets  the  applicable 
standards  set  forth  in  Sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988  Civil 
Justice  Reform. 

This  action  will  not  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100,000,000  or  more 
in  any  one  year,  and  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 


of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

This  action  is  not  a  major  rule  as 
defined  by  Section  804  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  This  action  will 
not  result  in  an  annual  effect  on  the 
economy  of  $100,000,000  or  more;  a 
major  increase  in  costs  or  prices;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productiAdty,  innovation,  or  on  the 
ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and  - 
export  markets. 

The  DEA  makes  every  effort  to  write 
clearly.  If  you  have  suggestions  as  to 
how  to  improve  the  clarity  of  this 
regulation,  call  or  write  Frank  L. 
Sapienza,  Chief,  Drug  &  Chemical 
Evaluation  Section,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration,  Washington,  DC  20537, 
Telephone:  (202)  307-7183. 

Dated:  September  13,  2002. 
John  B.  Brown  m, 

Deputy  Administrator 

(FR  Doc.  02-23876  Filed  9-l»-02;  8:45  am] 

BILUNG  COOE  4410-0»-^ 


DEPARTMEffT  OF  LABOR 

Employment  Standartls 
Administration;  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 


The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wkges  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
voliune  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  bom 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
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Office  (GPO)  dociunent  entiUed 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW.,  Room  S-3014, 
Washington,  DC  20210. 

Modification  to  General  Wage 
Determination  Decisions 

The  mmiber  of  the  decisions  listed  to 
the  Government  Printing  Office 
document  entiUed  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  related  Acts"  being  modified 
are  listed  by  Volume  and  State.  Dates  of 
publication  in  Oie  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

Massachusetts: 

MA020001  (Mar.  1,  2002) 

MA020017  (Mar.  1,  2002) 

MA020018  (Mar.  1,  2002) 
New  York: 

NY020017  (Mar.  1,  2002) 

NY020018  (Mar.  1,  2002) 

NY020026  (Mar.  1,  2002) 

Volume  IJ 
None 
Volume  m 
None 
Volume  IV 

Michigan: 

MI020001  (Mar.  1,  2002) 
Wisconsin: 

WI020011  (Mar.  1,  2002) 

Volume  V 
None 

Volume  VI 

Montana: 
MT020006  (Mar.  1.  2002) 
MT020O07  (Mar.  1,  2002) 
MT020034  (Mar.  1,  2002) 

Volume  Vn 

California: 
CA020001  (Mar.  1,  2002) 
CA020O02  (Mar.  1,  2002) 
CA020004  (Mar.  1,  2002) 
CA020009  (Mar.  1,2002) 
CA0200ig  (Mar.  1,  2002) 
CA020023  (Mar.  1,2002) 


CA020025 
CA020028 
CA020029 
CA020030 
CA020031 
CA020032 
C:A020033 
CA020035 
CA020036 
CA020037 


(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 


2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 


General  Wage  Determination 
Publication 

General  wage  determinations  issued 
imder  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
foimd  in  the  Government  Printing  Office 
(GPO)  document  entiUed  "General  Wage 
determinations  Issued  Under  the  Davis- 
Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1 ,400 
Government  Depository  Libraries  across 
the  country. 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts 
are  available  electronically  at  no  cost  on 
the  Government  Printing  Office  site  at 
http://www.access.gpo.gov/davisbacon. 
They  are  also  available  electronically  by 
subscription  to  the  Davis-Bacon  Online 
Service  [http:// 

davisbacon.fedworld.gov)  of  the 
National  Technical  Information  Service 
(NTIS)  of  the  U.S.  Department  of 
Commerce  at  1-80O-363-2068.  This 
subscription  offers  value-added  features 
such  as  electronic  delivery  of  modified 
wage  decisions  directly  issued  during 
the  year,  extensive  Help  desk  Support, 
etc. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  Government  Printing 
Office,  Washington,  DC  20402.  .(202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 
StateCs)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the  six 
separate  Volume,  arranged  by  State. 
Subscriptions  include  an  annual  edition 
(issued  in  January  or  February)  which 
includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  will 
be  distributed  to  subscribers. 

Signed  at  Washington,  DC  This  12th  day  of 
September  2002. 
Carl  J.  Poleskey, 

Chief,  Branch  of  Construction  Wage 

Determinations. 

[FR  Doc.  02-23704  Filed  9-19-02;  8:45  am] 

Baxma  COOK  4S10-37-M 


DEPARTMEffT  OF  LABOR 

Mine  Safety  and  Health  Administration 

Petitions  for  Modification 

The  following  parties  have  filed 
petitions  to  modify  the  application  of 
existing  safety  standards  under  section 
101(c)  of  the  Federal  Mine  Safety  and 
Healtii  Act  of  1977. 

1.  F-M  Coal  Corporation 

(Docket  No.  M-2002-071-C1 

F-M  Coal  Corporation,  P.O.  Box  1733, 
Corbin,  Kentucky  40702  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.380(f)(4)(i)  (Escapeways: 
bituminous  and  lignite  mines]  to  its 
Mine  No.  4  (I.D.  No.  15-18466)  located 
in  Knox  County,  Kentucky.  The 
petitioner  proposes  to  use  two  five- 
pound  or  one  ten-pound  portable 
chemical  fire  extinguishers  on  each 
Mescher  tractor  at  Mine  No.  4.  Each  fire 
extinguisher  would  be  inspected  on  a 
daily  basis  by  the  equipment  operator 
prior  to  entering  the  escapeway,  and 
records  would  be  maintained  for  all 
inspections  of  the  fire  extinguishers. 
The  fire  extinguishers  will  he  readily 
accessible  to  the  equipment  operator.  A 
sufficient  number  of  spare  fire 
extinguishers  will  be  maintained  at  the 
mine  in  case  a  defective  fire 
extinguisher  is  detected.  The  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measure  of  protection  as  the  existing 
standard. 

2.  Snyder  Coal  Company 

[Docket  No.  M-2002-072-C1 

Snyder  Coal  Company,  66  Snyder 
Lane,  Hegins,  Pennsylvania  17938  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.1002-1 
(Location  of  other  electric  equipment; 
requirements  for  permissibility)  to  its 
Rattling  Run  Slope  Mine  (I.D.  No.  36- 
08713)  located  in  Schuylkill  Coimty, 
Pennsylvania.  The  petitioner  requests  a 
modification  of  the  existing  standard  to 
permit  the  use  of  non-permissible 
electric  equipment  within  150  feet  of 
the  pillar  line.  The  petitioner  states  that 
the  non-permissible  equipment  would 
include  drags  and  battery  locomotives 
due  in  part  to  the  method  of  mining 
used  in  pitching  anthracite  mines  and 
the  alternative  evaluation  of  the  mine 
air  quality  for  methane  on  an  hourly 
basis  during  operation.  The  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measure  of  protection  as  the  existing 
standard. 
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3.  Mountain  Coal  Company,  L.L.C. 

(Docket  No.  M-2002-073-CJ 

Mountain  Coal  Company,  L.L.C.,  5174 
Highway  133.  P.O.  Box  591,  Somerset, 
Colorado  81434  has  filed  a  petition  to 
modify  the  application  of  30  CFR  75.352 
(Return  air  courses)  to  its  West  Elk  Mine 
(I.D.  No.  05-03672)  located  in  Gunnison 
County,  Colorado.  The  petitioner 
proposes  to  temporarily  use  a  portion  of 
the  #4  belt  entry  as  a  return  air  course. 
The  petitioner  has  listed  specific 
stipulations  that  would  be  used  to 
achieve  an  equivalent  level  of  safety 
when  its  proposed  alternative  method  is 
implemented.  The  petitioner  asserts  that 
the  proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  the  existing  standard. 

Request  for  Comments 

Persons  interested  in  these  petitions 
are  encouraged  to  submit  comments  via 
e-mail  to  coinments@msha.gov,  or  on  a 
computer  disk  along  with  an  original 
hard  copy  to  the  Office  of  Standards, 
Regulations,  and  Variances,  Mine  Safety 
and  Health  Administration,  1100 
Wilson  Boulevard,  Room  2352, 
Arlington,  Virginia  22209.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
October  21,  2002.  Copies  of  these 
petitions  are  available  for  inspection  at 
that  address. 

Dated  at  Arlington,  Virginia,  this  16th  day 
of  September,  2002. 
Marvin  W.  Nichols,  Jr., 
Director,  Office  of  Standards.  Regulations, 
and  Variances. 

[FR  Doc.  02-23945  Filed  9-19-02;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docfcet  No.  50-254] 

Exelon  Generation  Company,  LLC; 
Quad  Cities  Nuclear  Power  Station, 
Unit  1;  Exemption 

1.0    Background 

The  Exelon  Generation  Company,  IXC 
(the  licensee)  is  the  holder  of  Facility 
Operating  License  No.  DPR-29,  which 
authorizes  operation  of  the  Quad  Cities 
Nuclear  Power  Station  (Quad  Cities), 
Unit  1.  The  license  provides,  among 
other  things,  that  the  facility  is  subject 
to  all  rules,  regulations,  and  orders  of 
the  U.S.  Nuclear  Regulatory 
Commission  (NRC,  the  Commission) 
now  or  hereafter  in  effect. 

The  facility  consists  of  a  boiling-water 
reactor  located  in  Rock  Island  Coimty, 
Illinois. 


2.0    Request/Action 

Title  10  of  the  Code  of  Federal 
Regulations  (10  CFR),  part  50,  section 
50.55a,  "Codes  and  standards," 
paragraph  (g)(4)  requires  that  American 
Society  of  Mechanical  Engineers 
(ASME)  Boiler  and  Pressure  Vessel  Code 
(Code)  Class  1,2,  and  3  components, 
including  supports,  shall  meet  the 
requirements,  except  the  design  and 
access  provisions  and  the  preservice 
examination  requirements,  as  stated  in 
the  ASME  Code,  Section  XI,  "Rules  for 
Inservice  Inspection  of  Nuclear  Power 
Plant  Components,"  to  the  extent 
practical  within  the  limitations  oT 
design,  geometry,  and  materials 
construction  of  the  components.  10  CFR 
50.55a(g)(4)(ii)  requires  that  inservice 
examination  of  components  and  system 
pressure  tests  conducted  during  the  first 
10-year  interval  and  subsequent 
intervals  comply  with  the  requirements 
in  the  latest  edition  and  addenda  of 
ASME  Code,  Section  XI,  incorporated 
by  reference  in  10  CFR  50.55a(b)  twelve 
months  prior  to  the  start  of  the  120- 
month  interval,  subject  to  limitations 
and  modifications  listed  therein.  The 
1989  Edition  of  the  ASME  Code  is  the 
code  of  record  for  the  third  10-year 
interval  for  Quad  Cities,  Unit  1. 
Therefore,  inservice  inspection  of  the 
ASME  Code  Class  1,  2,  and  3 
components  is  to  be  performed  in  ^ 
accordance  with  ASME  Code,  1989 
Edition,  Section  XI,  Table  IWB-2500, 
Examination  Category  B-D.  Item  Nos. 
B3.90  and  B3.100. 

The  licensee's  application  dated  July 
10,  2002,  requests  a  schedular  extension 
for  Quad  Cities,  Unit  1,  from 
implementation  of  inservice 
examinations  of  certain  reactor  pressiue 
vessel  (RPV)  nozzle-to-vessel  welds  and 
nozzle  inside  radius  sections,  per  ASME 
Code,  Section  XI,  Table  IWB-2500, 
Examination  Category  B-D,  Item  Nos. 
B3.90  and  B3.100,  by  the  end  of  the 
current  120-month  inspection  interval, 
as  required  by  10  CFR  50.55a(g)(4)(ii). 
The  current  interval  ends  on  February 
17,  2003,  for  Quad  Cities  Unit  1.  The 
proposed  exemption  would  grant  an 
extension  for  the  performance  of  the 
third  interval  inspections  until  the 
completion  of  the  Unit  1  refueling 
outage  in  January  2005. 

The  proposed  action  is  needed  to 
provide  temporary  relief  from  the 
regulation  and  to  prevent  unnecessary 
radiation  worker  exposure.  Quad  Cities, 
Unit  1,  was  designed  and  fabricated 
before- the  examination  requirements  of 
ASME  Section  XI  were  formalized  and 
published.  The  plant  was  not 
specifically  designed  or  constructed  to 
permit  easy  access  to  the  RPV  nozzle-to- 


vessel  welds  and  nozzle  inside  radius 
sections  for  inservice  inspection,  frtim 
the  inside  or  outside  surface.  The 
biological  shield,  lead  bricks,  and 
insulation  around  the  nozzles  do  not 
permit  ready  access  by  personnel  for 
inservice  examination  from  the  outside 
surface.  The  inside  surface  is  totally 
inaccessible  due  to  the  inherent  design 
of  the  reactor  vessel.  The  task  to  access 
a  nozzle  for  inservice  examination 
employs  several  work  groups  and  a 
significant  niunber  of  man-hours  with 
the  attendant  large  radiation  exposure 
accumulation.  The  estimated  radiation 
dose  avoided  by  exempting  the  nine 
nozzles  until  the  fourth  inspection 
interval  is  a  minimum  of  60  man-rem. 

Plans  to  mitigate  the  radiation 
exposure  accumulation  by  means  of 
chemical  decontamination  of  the  reactor 
recircidation  system  piping  were 
evaluated  by  the  licensee  for  the 
November  2002  refueling  outage. 
However,  chemical  decontamination 
would  result  in  the  removal  of  the  noble 
metals  chemical  application  (NMCA) 
coating  on  the  piping.  Re-application  of 
NMCA  to  the  reactor  recirculation 
system  piping  during,  or  immediately 
after,  the  November  2002  outage  is  not 
desirable  due  to  the  potential  effects  of 
double  exposure  of  fuel  to  the  NMCA 
process.  Without  a  planned  re- 
application  of  NMCA  imtil  the  January 
2005  refueling  outage,  the  affected 
piping  would  be  more  susceptible  to 
intergranular  stress  corrosion  cracking 
and  potential  crack  creation  and  growth 
in  the  affected  piping.  Cracks  would 
necessitate  additional  repair  activities  in 
a  high  radiation  field.  Given  these 
potentially  deleterious  effects,  the 
optimum  time  for  source  term  reduction 
would  be  during  the  January  2005 
outage  concurrent  with  the  next 
application  of  NMCA,  permitting 
inspection  activities  to  be  performed  in 
a  lower  dose  environment. 

10  CFR  50.12  permits  the  Nuclear 
Regulatory  Commission  to  grant 
exemptions  which  are  authorized  by 
law,  will  not  present  imdue  risk  to  the 
health  and  safety  of  the  public,  and  are 
consistent  with  the  common  defense 
and  security,  provided  that  special 
circumstances  are  present.  Pursuant  to 
10  CFR  50.12(a)(2),  the  Commission 
believes  that  special  circumstances  exist 
in  that  the  requested  schedidar 
exemption  would  provide  only 
temporary  relief  from  the  applicable 
regulation  and  the  licensee  has  made 
good  faith  efforts  to  comply  with  the 
regulation.  The  licensee  states  that  all 
nine  nozzles  have  received  a  minimum 
of  three  ultrasonic  examinations  in 
^  previous  outages  and  each  has  received 
a  baseline  examination  along  with  the 
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two  previous  inservice  examinations 
during  the  first  and  second  120-month 
inspection  intervals.  Implementation  of 
inspection  requirements  industry-wide, 
to  date,  for  RPV  nozzle-to-vessel  welds 
and  nozzle  inside  radius  sections  of 
Class  I  systems,  have  not  resulted  in  any 
findings  in  any  of  the  identified  nozzles 
with  the  exception  of  boiling-water 
reactor  feedwater  and  control  rod  drive 
return  line  nozzles  (NUREG-0619, 
November  1980).  Given  that  both  plant 
and  industry  experience  shows  no 
evidence  of  service-induced  flaws,  the 
increased  risk  of  extending  the 
inspection  interval  is  minimal. 
Therefore,  an  extension  of  the 
completion  date  from  the  third  120- 
month  inspection  interval  refueling 
outage  of  November  2002  until  the 
fourth  120-month  inspection  interval 
refueling  outage  of  January  2005  to 
achieve  the  inservice  examinations  and 
reduce  excessive  radiation  dose  is 
beneficial.  In  addition,  the  requested 
exemption  will  only  provide  temporary 
relief  bom  the  applicable  regulation  and 
does  not  jeopardize  the  health  and 
safety  of  the  public.  The  delayed 
examinations  performed  during  the 
fourth  10-year  interval  will  be  credited 
to  the  third  10-year  interval.  These 
examinations  will  be  repeated  during 
the  fourth  10-year  interval  in 
accordance  with  the  fourth  10-year 
interval  inservice  inspection  program. 

3.0    Discussion 

Pursuant  to  10  CFR  50.12,  the 
Commission  may,  upon  application  by 
any  interested  person  or  upon  its  own 
initiative,  grant  exemptions  from  the 
requirements  of  10  CFR  part  50  when  (1) 
the  exemptions  are  authorized  by  law, 
will  not  present  an  undue  risk  to  public 
health  or  safety,  and  are  consistent  with 
the  common  defense  and  secimty;  and 
(2)  when  special  circiimstances  are 
present.  These  circimistances  include 
the  special  circumstances  that  the 
exemption  woidd  provide  only 
temporary  relief  from  the  applicable 
regulation  and  the  licensee  or  applicant 
has  made  good  foith  efforts  to  comply 
with  the  regulation. 

The  underlying  purpose  of  the 
regulation  is  to  ensure  the  structural 
integrity  of  the  reactor  pressure  vessel. 

The  staff  examined  the  licensee's 
rationale  to  support  the  exemption 
request  and  concluded  that  granting  it 
would  meet  the  underljring  purpose  of 
10  CFR  part  50.  Public  healUi  and  safety 
will  not  be  jeopardized  by  the  granting 
of  the  delay  because  the  components 
listed  in  the  licensee's  July  10,  2002, 
exemption  request  are  not  the  limiting 
components  for  RPV  embrittiement. 
Additionally,  previous  examinations  of 


the  RPV  nozzle-to-vessel  welds  and 
nozzle  inside  radius  sections  have  not 
detected  service-induced  flaws.  The 
proposed  delay  of  examinations  of  the 
components  results  in  no  reduction  in 
the  number,  tjrpe,  or  coverage  of  the 
examinations.  Finally,  the  requested 
exemption  ii  consistent  with  the 
common  defense  and  seciirity. 

The  licensee  asserts  that  under  10 
CFR  50.12(a)(2)(iii),  the  requested 
schedular  exemption  "will  avoid  undue 
hardship  or  costs."  However,  10  CFR 
50.12(a){2)(iii)  requires  for  special 
circumstances  that  compliance  would 
result  in  hardship  or  other  costs  that  are 
significantly  in  excess  of  those 
contemplated  or  that  the  requirements 
are  significanUy  in  excess  of  those 
incurred  by  others  similarly  situated. 
The  staff  finds  that  there  are  no 
excessive  hardships  or  costs. 

10  CFR  50.12(a)(2)(v)  requires  that  the 
exemption  would  offer  only  temporary 
relief  bom  the  applicable  regulation  and 
the  licensee  has  made  good  faith  efforts 
to  comply  with  the  regulation.  All  nine 
nozzles  have  received  a  minimum  of 
three  ultrasonic  examinations  in 
previous  outages  and  each  has  received 
a  baseline  examination  along  with  the 
two  previous  inservice  examinations 
during  the  first  and  second  12D-month 
inspection  intervals.  Coordinating  the 
next  inservice  inspection  with  chemical 
decontamination  and  re-application  of 
NMCA  would  be  advantageous  from  the 
perspective  of  reducing  both  worker 
radiation  exposure  and  vulnerability  of 
the  affected  piping  to  intergranular 
stress  corrosion  cracking.  The  alternate 
inservice  inspection  schedule  delays  the 
planned  inspections  for  a  maximum  of 
26  months  and  results  in  a  significant 
reduction  in  radiation  exposure  of  a 
minimiiTn  of  60  person-rem.  The  staff 
finds  that  the  licensee  merits  the 
required  special  circimistances  under  10 
CFR50.12(a)(2)(v). 

Based  upon  a  consideration  that  the 
exemption  would  offer  only  temporary 
relief  bom  the  regulation  and  result  in 
a  significant  reduction  in  worker 
radiation  exposure,  the  staff  concludes 
that  an  extension  of  the  completion  date 
bom  the  third  120-month  inspection 
interval  refueling  outage  of  November 
2002  until  the  fourth  120-month 
inspection  interval  refueling  outage  of 
January  2005  to  achieve  the  inservice 
examinations  is  beneficial. 

4.0    Conclusion 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12(a),  the  exemption  is  authorized  by 
law,  will  not  present  an  undue  risk  to 
the  public  health  and  safety,  and  is 
consistent  with  the  common  defense 


and  security.  Also,  special 
circumstances  are  present.  Therefore, 
the  Commission  hereby  grants  Exelon 
Generation  Company.  LLC  an 
exemption  for  Quad  Cities,  Unit  1,  frtnn 
the  requirements  of  10  CFR 
50.55a(g)(4)(ii)  for  implementation  of 
inservice  examinations  of  certain  reactor 
pressure  vessel  (RPV)  nozzle-to-vessel 
welds  and  nozzle  inside  radius  sections, 
as  listed  in  the  licensee's  July  10,  2002, 
application,  per  ASME  Code,  Section 
XI,  Table  IWB-2500.  Examination 
Category  B-D,  Item  Nos.  B3.90  and 
B3.100,  by  the  end  of  the  current  120- 
month  inspection  interval. 

Pursuant  to  10  CFR  51.32.  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment  (67  FR  56860). 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville.  Maryland,  this  16th  day 
of  September.  2002. 

For  the  Nuclear  Regulatory  Commission. 

John  A.  Zwolinski, 

Director.  Division  of  Licensing  Project 

Management,  Office  of  Nuclear  Reactor 

Regulation. 

[FR  Doc.  02-23948  Filed  9-19-02;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Doctot  Nos.  50-338, 50-^39. 50-280,  50- 
281, 72-16  and  72-2] 

North  Anna  Power  Station,  Units  1  and 
2  and  Surry  Power  Station,  Units  1  and 
2;  North  Anna  and  Surry  Independent 
SftmA  Fuel  Storage  Installatlona; 
Exemption 

1.0    Background 

The  Virginia  Electric  and  Power 
Company  (the  licensee)  is  the  holder  of 
Facility  Operating  License  Nos.  NPF-4, 
NPF-7,  DPR-32,  and  DPR-37,  which 
authorize  operation  of  the  North  Anna 
and  Surry  Power  Stations,  Units  1  and 
2.  respectively.  In  addition,  the  licensee 
is  the  holder  of  Special  Nuclear  Material 
License  Nos.  SNM-2507  and  SNM-2501 
for  the  Independent  Spent  Fuel  Storage 
Installations  (ISFSIs)  at  the  North  Anna 
and  Surry  Power  Stations,  respectively. 
These  licenses  provide,  among  other 
things,  that  the  facilities  are  subject  to 
all  rules,  regulations,  and  orders  of  the 
U.S.  Nuclear  Regulatory  Commission 
(NRC,  the  Commission)  now  or  hereafter 
in  effect. 

North  Anna  Power  Station  consists  of 
two  pressurized-water  reactors  and  an 
ISFSI  located  in  Louisa  County  in  the 
Commonwealth  of  Virginia.  Surry 
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Power  Station  consists  of  two 
pressurized-water  reactors  and  an  ISFSI 
located  in  Surry  County  in  the 
Commonwealth  of  Virginia. 

2.0    Request/Action 

Title  10  of  the  Code  of  Federal 
Regulations  {10  CFR).  §  40.64(b)  requires 
that  each  licensee  authorized  to  possess 
at  any  one  time  and  location  more  than 
1,000  kilograms  of  luanium  or  thorium, 
or  any  combination  of  uranium  or 
thoriimi,  shall  submit  to  the  NRC  within 
30  days  after  September  30  of  each  year 
a  statement  of  its  foreign  origin  source 
material  inventory.  This  statement  is  to 
be  submitted  to  the  address  specified  in 
the  reporting  instructions  and  include 
the  Reporting  Identification  Symbol 
assigned  by  the  NRC  to  the  licensee. 

The  licensee,  in  its  submittal  dated 
November  5.  2001,  proposed  an 
exemption  from  10  CFR  40.64(b)  to 
allow  for  the  reporting  of  foreign  origin 
source  material  inventory  to  be  made  in 
conjunction  with  their  material  status 
reporting.  By  letter  dated  December  29, 
2000,  the  staff  approved  of  the  licensee's 
request  to  submit  the  material  status 
reports  as  of  Jime  30  and  December  31 
of  each  year  and  to  file  these  reports 
within  30  days  after  the  end  of  the 
reporting  period.  This  proposed 
exemption  would  allow  for  the  annual 
statement  of  foreign  origin  source 
material  inventory  to  be  submitted  once 
each  year  concurrently  with  a  material 
status  report.  The  licensee  is  proposing 
this  reporting  schedular  change  to  avoid 
diverting  personnel  resources  from 
refueling  activities  and  post-refueling 
accoimtability  to  the  preparation  of 
foreign  origin  source  material  inventory 
reports. 

3.0    Discussion 

Pursuant  to  10  CFR  40.14(a),  the 
Commission  may,  upon  application  by 
any  interested  person  or  upon  its  own 
initiative,  grant  exemptions  from  the 
requirements  of  10  CFR  part  40  when 
the  exemptions  are  authorized  by  law 
and  will  not  endanger  life  or  property  or 
the  common  defense  and  security  and 
are  otherwise  in  the  public  interest. 

The  staff  has  determined  that  an 
exemption  would  be  required  to 
approve  of  the  use  of  the  alternate 
reporting  dates  for  the  foreign  origin 
source  material  inventory.  The  staff 
examined  the  licensee's  rationale  to 
support  the  exemption  request  and 
concluded  that  the  alternate  dates 
would  meet  the  underlying  purpose  of 
10  CFR  part  40.  An  alternative  reporting 
date  for  the  foreign  origin  source 
material  inventory  does  not  present  any 
risk  to  the  public  health  and  safety.  In 
addition,  this  exemption  will  not 


change  the  physical  inventory  of 
uranium  or  thorium  or  any  combination 
of  uranium  or  thorium  at  the  plant,  nor 
will  this  exemption  change  the  amount 
or  form  of  data  required  to  be  submitted 
to  the  staff  by  10  CFR  40.64(b).  The 
annual  accounting  and  subsequent 
statement  of  foreign  origin  source 
material  inventory  will  still  be 
performed  and  the  criteria  for 
performing  this  accounting  will  not  be 
affected. 

The  staff  has  examined  the  licensee's 
rationale  to  support  the  exemption 
request  and  concludes  that  the  _ 

exemption  meets  the  criteria  of  10  CFR 
40.14(a)  and  is  appropriate  and  does  not 
reduce  the  overall  effectiveness  of  the 
licensee's  foreign  origin  source  material 
tracking  program  or  the  information 
required  for  submittal  in  accordance 
with  10  CFR  40.64(b). 

4.0    Conclusion 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
40.14(a),  the  exemption  is  authorized  by 
law  and  will  not  endanger  life  or 
property  or  the  common  defense  and 
security  and  is  otherwise  in  the  public 
interest.  Therefore,  the  Conmiission 
hereby  grants  the  licensee  an  exemption 
from  \he  requirements  of  10  CFR 
40.64(b),  for  North  Aima  and  Surry 
Power  Stations,  Units  1  and  2,  and  their 
respective  ISFSIs. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment  (67  FR  58437). 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rbckville.  Maryland,  this  16th  day 
of  September,  2002. 

For  the  Nuclear  Regulatory  Commission. 
John  A.  Zwolinski, 
Director,  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Regulation. 
(FR  Doc.  02-23947  Filed  9-19-02;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

Extension  of  Public  Comment  Period 
Envfaronmentel  Impact  Statement  for 
ttw  Mixed  Oxide  Fuel  Fabrication 
Facility 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Extension  of  comment  period. 

summary:  On  April  24.  2002,  the  U.S. 
Nuclear  Regulatory  Commission  (NRC) 
published  a  Notice  of  Delaiy  in  Issuance 
of  the  Draft  and  Final  Environmental 


Impact  Statements  for  the  Mixed  Oxide 
(MOX)  Fuel  Fabrication  Facility  (see  67 
FR  20183,  dated  April  24,  2002,  for 
more  details).  The  public  was  asked  to 
submit  conmients  on  or  before  August 
30,  2002,  on: 

(1)  How  the  immobilization  of  surplus 
plutonium  as  a  No  Action  Alternative 
should  be  discussed  in  the  Draft 
Enviroimiental  Impact  Statement  (DEIS), 
since  the  Department  of  Energy  (DOE) 
has  canceled  plans  to  build  the 
Plutonium  Inxmobilization  Plant. 

(2)  Whether  there  are  additional 
reasonable  alternatives  not  identified 
during  scoping  that  should  be 
considered  in  the  DEIS,  in  light  of  the 
changes  described  above.  As  discussed 
in  the  Scoping  Summary  Report,  NRC  is 
considering  the  environmental  impacts 
of  the  proposed  action  (construction  and 
operation  of  the  proposed  MOX  fuel 
fabrication  facility),  continued  storage  of 
surplus  plutonium  at  existing  DOE  sites, 
and  immobilization  of  surplus 
plutonium.  If  the  immobilization 
alternative  is  not  considered,  then  the 
DEIS  would  only  evaluate  the  proposed 
action  and  one  No  Action  Alternative. 

On  August  22,  2002,  the  NRC 
annoimced  three  mid-September  public 
meetings  to  discuss  changes  in  the 
applicant's  Environmental  Report  that 
resulted  from  changes  in  DOE's  plans 
(see  67  FR  54501,  dated  August  22, 
2002,  for  more  details).  In  that  notice, 
the  staff  indicated  that  it  will  also 
accept  comments  on  the  questions 
included  in  the  April  24,  2002  Federal 
Register  Notice.  Consistent  with  this 
decision,  the  NRC  is  extending  the 
August  3t),  2002,  deadline  to  submit 
responses  to  the  above  questions  to 
September  30,  2002. 

DATES:  The  comment  period  is  extended 
to  September  30,  2002. 

ADDRESSES:  Submit  written  comments 
to:  Michael  T.  Lesar,  Chief.  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  Mail  Stop  T-6D59,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Comments  will 
also  be  accepted  by  e-mail.  Interested 
parties  may  e-mail  their  conunents  to 
teh@nrc.gov.  Comments  will  be 
accepted  by  fax  at  (301)  415-5398, 
Attention:  Tim  Harris. 

AVAILABUTY  OF  DOCUMENTS  FOR  REVIEW: 

Information  and  dociunents  associated 
with  the  MOX  project  are  available  for 
public  review  through:  http:// 
www.nrc.gov/materials/fuel-cycle-fac/- 
mox/licensing.html.  Documents  may 
also  be  obtained  &t>m  NRC's  Public 
Docimient  Room  at  U.S.  Nuclear 
Regulatory  Commission,  Public 


Document  Room,  Washington,  IXD 
20555. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

general  or  technical  information 
associated  with  the  proposed  MOX 
fecility,  please  contact:  Tim  Johnson  at 
(301)  415-7299,  or  Drew  Persinko  at 
(301)  415-6522.  For  general  information 
on  the  NRC  NEPA  process,  please 
contact:  Tim  Harris  at  (301)  415-6613. 

Signed  in  Roclrville,  MD,  this  12th  day  of 
September,  2002. 

For  the  Nuclear  Regulatory  Commission. 
Clieryl  Trottier. 

Chief,  Environmental  and  Performance 
Assessment  Branch,  Division  of  Waste 
Management,  Office  of  Nuclear  Material 
Safety  and  Safeguards. 
(FR  Doc.  02-23946  Filed  9-19-4)2;  8:45  am) 
BHJJNQ  COOE  7SM-01-P 


POSTAL  RATE  COMMISSION 

Plant  Tours 

agency:  Postal  Rate  Commission. 
ACTION:  Notice  regarding  plant  tours. 

summary:  The  anticipated  mid- 
September  tour  of  Chicago-area  mailer 
and  United  States  Postal  Service  (USPS) 
focilities  by  a  Postal  Rate  Ciommissioner 
and  several  staff  members,  notices  at  67 
FR  57463,  has  been  indefinitely 
postponed.  A  tour  of  the  USPS  facility 
in  Merrifield,  Virginia,  is  scheduled  for 
Wednesday,  September  18,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  L.  Sharfman,  General  Counsel, 
202-789-6818. 

DATES:  September  11-13,  2002:  Chicago- 
area  plant  toiirs — postponed.  September 
18,  2002:  USPS  facility  in  Merrifield, 
VA. 

Steven  W.  Williams, 

Secretary 

(FR  Doc.  02-23887  Filed  9-19-02;  8:45  am] 

BiLUNG  cooemo-Fw-M 


RAILROAD  RETIREMENT  BOARD 

Agency  Forms  Submittad  for  0MB 
Raviaw 

summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Raihoad 
Retirement  Board  (RRB)  has  submitted 
the  following  proposal(s)  for  the 
collection  of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval. 

Summary  of  Proposal(s) 

(1)  Collection  title:  Aimual  Earnings 
Questionnaire  for  Annuitants  in  Last 


Pre-Retirement  Non-Railroad 
Employment. 

(2)  Fonn(s)  submitted:  G-19L. 

(3)  OMB  number:  3220-0179. 

(4)  Expiration  date  of  current  OMB 
clearance:  11/30/2002. 

(5)  Type  of  request:  Revision  of  a 
currently  approved  collection. 

(6)  Respondents:  Individuals  or 
households. 

(7)  Estimated  annual  number  of 
respondents:  1,000. 

(8)  Total  annual  responses:  1,000. 

(9)  Total  tmnutd  reporting  hours:  250. 

(10)  Collection  description:  Under 
Section  2(e)(3)  of  the  Railroad 
Retirement  Act,  an  annuity  is  not 
payable  or  is  reduced  for  any  month  in 
which  the  beneficiary  works  for  a 
railroad  or  earns  more  than  the 
prescribed  amounts.  The  collection 
obtains  earnings  information  needed  by 
the  Railroad  Retirement  Board  to 
determine  possible  reductions  in 
annuities  because  of  earnings. 

Additional  Information  or  Comments: 
Copies  of  the  forms  and  supporting 
documents  can  be  obtained  from  Chuck 
Mierzwa,  the  agency  clearance  officer 
(312-751-3363). 

Comments  regarding  the  information 
collection  should  be  addressed  to 
Ronald  J.  Hodapp,  Railroad  Retirement 
Board,  844  North  Rush  Street,  Chicago, 
Illinois,  60611-2092  and  to  the  OMB 
Desk  Officer  for  the  RRB,  at  the  Office 
of  Management  and  Budget,  Room 
10230,  New  Executive  oiffice  Building, 
Washington,  DC  20503. 

Chuck  Mierzwa, 

Clearance  Officer. 

(FR  Doc.  02-23979  Filed  9-19-02;  8:45  am] 

MUMG  COOE  7M6-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Ralaase  No.  3S-27568] 

niings  Undsr  the  Public  Utility  HokNng 
Compsny  Act  of  1935,  as  Amsndsd 

Septeml)er  13,  2002. 

Notice  is  hereby  given  that  the 
following  filing(s]  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  niles 
promulgated  under  the  Act.  All 
interested  persons  are  referred  to  the 
application(s]  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendment(s)  is/are  available  for 
public  inspection  through  the 
Commission's  Branch  of  Public 
Reference. 


Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(8)  and/or  declaration(8) 
should  submit  their  views  in  writing  by 
October  8,  2002,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  DC  20549-0609,  and  serve 
a  copy  on  the  relevant  applicant(8)  and/ 
or  declarant(8)  at  the  addre88(e8) 
specified  below.  Proof  of  service  (by 
affidavit  or,  in  the  case  of  an  attorney  at 
law,  by  certificate)  shoxild  be  filed  with 
the  request.  Any  request  for  hearing 
should  identify  specifically  the  issues  of 
fects  or  law  that  are  disputed.  A  person 
who  so  requests  will  be  notified  of  any 
hearing,  if  ordered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  in  the 
matter.  After  October  8,  2002,  the 
application(s)  and/or  declaration(8).  as 
filed  or  as  amended,  may  be  granted 
and/or  permitted  to  become  effective. 

Progress  Energy.  Inc.  el  al.  (70-M59). 

Progress  Enmgy,  Inc.  ("Progress 
Energy"),  a  registered  holding  company, 
and  its  indirect  wholly-owned 
nonutihty  subsidiary,  Progress 
Ventures,  Inc.  ("Progress  Venture") 
(together,  "Applicants"),  both  of  410 
South  Wilmington  Street,  Raleigh,  NC 
27602,  have  filed  a  post-effective 
amendment  to  their  application- 
declaration  in  this  filing  imder  sections 
9(a)  and  10  of  the  Act  and  rule  54  under 
the  Act. 

Progress  Energy  owns,  directly  or 
indirectly,  all  of  the  issued  and 
outstanding  common  stock  of  three 
public-utility  subsidiaries:  Carolina 
Power  &  Light  Cdtaxpany  ("CP&L"), 
which  generates,  transmits,  purchases 
and  sells  electricity  in  parts  of  North 
Carolina  and  South  Carolina;  Florida 
Power  Corporation  ("Florida  Power"), 
which  generates,  transmits,  purchases 
and  sells  electricity  in  parts  of  Florida; 
and  North  Carolina  Natural  Gas 
Corporation  ("NCNG"),  which 
distributes  gas  at  retail  in  parts  of  North 
Carolina.  Collectively.  CP&L,  Florida 
Power  and  NCNG  are  referred  to  as  the 
"Utility  Subsidiaries."  Together,  the 
Utility  Subsidiaries  provide  electric 
service  and  natural  gas  pr  gas 
transportation  service  to  approximately 
2.9  million  wholesale  and  retail 
customers  in  parts  of  North  Carolina, 
South  Carolina  and  Florida.  Progress 
Ventures  is  an  intermediate  nonutility 
holding  company  that  holds  interests  in 
several  "exempt  wholesale  generators" 
("EWGs").  as  defined  in  section  32  of 
the  Act,  and  eiiergy-related  companies 
within  the  meaning  of  rule  58  that  are 
engaged  in  synthetic  fuels  production. 


Ml 
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By  order  dated  December  12,  2000,  in 
this  filing  ("December  2000  Order"),' 
the  Commission  authorized  Progress 
Energy,  the  Utility  Subsidiaries  and 
Progress  Energy's  direct  and  indirect 
nonutility  subsidiaries,  among  other 
things,  to  engage  in  a  program  of 
external  and  intrasystem  financing  and 
to  organize  and  acquire  the  equity 
securities  of-specified  types  of  new 
subsidiaries  through  September  30, 
2003  ("Authorization  Period").  Among 
other  specific  authorization  granted  by 
the  December  2000  Order,  the 
Commission  authorized  Progress 
Energy,  through  its  nonutility 
subsidiaries,  to  invest  up  to  $500 
million  ("Investment  Limitation")  in 
connection  with  the  acquisition  or 
construction  of  certain  types  of 
nonutility  energy-related  assets  in  the 
United  States  that  are  incidental  to  their 
energy  marketing  activities  ("Energy- 
Related  Assets")  or  in  the  equity 
securities  of  existing  or  new  companies 
substantially  all  of  whose  physical 
properties  consist  or  will  consist  of 
Energy-Related  Assets. ^ 

Applicants  state  that  Progress 
Ventures  entered  into  a  letter  of  intent 
with  Westchester  Gas  Company,  a 
nonassociate  company,  to  acquire 
approximately  215  producing  gas  wells, 
52  miles  of  intrastate  pipeline  and  170 
miles  of  gas  gathering  lines  located  in 
Texas  and  Louisiana.  The  transaction 
closed  on  April  29,  2002.  Progress 
Ventures  paid  a  total  consideration  of 
$148  million,  which  includes  $128 
million  in  Progress  Energy  common 
stock  and  $20  million  in  cash. 

Applicants  now  request  a 
supplemental  order  of  the  Commission 
to  increase  the  Investment  Limitation 
from  $500  million  to  $1  billion.  Progress 
Energy,  through  Progress  Ventures, 
states  that  it  is  actively  considering 
several  other  investments  in  Energy- 
Related  Assets  similar  to  the 
Westchester  Gas  assets.  Applicants  state 
that  investment  in  Energy-Related 
Assets  represent  an  important 
component  of  Progress  Ventures'  overall 
strategy  to  diversify  its  portfolio  of 
assets  and  earnings.  In  addition. 
Applicants  state  investments  in  Energy- 
Related  Assets  are  intended  to  provide 


'  See  Progress  Energy,  Inc.  et  ai.  Holding  Co.  Act 
Release  No.  27297.  The  December  2000  order  was 
modified  by  orders  dated  September  20,  2001  and 
March  IS,  2002,  Holding  Co.  Act  Release  Nos. 
27440  and  27500,  respectively. 

^  Energy-Related  Assets  are  defined  under  the 
December  2000  Order  to  include  natural  gas 
production,  gathering,  processing,  storage  and 
transportation  fecilities  and  equipment,  liquid  oil 
reserves  and  storage  facilities,  and  associated 
{scilities. 


a  fuel  hedge  for  Progress  Ventures' 
merchant  generation  plants.  ^ 

Applicants  further  state  that,  although 
Progress  Ventures  has  not  identified  any 
additional  investments  in  Energy- 
Related  Assets  at  this  time,  its  current 
business  plan  contemplates  additional 
investments  of  this  type  that  would,  in 
the  aggregate,  exceed  the  remaining 
authorized  amount  under  the 
Investment  Limitation  (approximately 
$350  million  following  the  Westchester 
Gas  transaction).  Applicants  assert  that 
the  proposed  increase  is  reasonable  and 
would  represent  a  prudent  use  of  capital 
for  a  company  the  size  of  Progress 
Energy. 

Allother  terms,  conditions  and 
limitations  contained  in  the  December 
2000  Order,  as  modified  by  the 
September  20,  2001  and  March  15,  2002 
orders,  shall  remain  the  same. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  02-23885  Filed  9-19-02;  8:45  am] 

BItUNG  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting  Notic« 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Public  Law  94-409.  that 
the  Securities  and  Exchange 
Commission  will  hold  the  following 
meeting  during  the  week  of  September 
23,  2002:  A  Closed  Meeting  will  be  held 
on  Tuesday,  September  24,  2002,  at  2:30 
p.m. 

Commissioner  Classman,  as  duty 
officer,  determined  that  no  earlier  notice 
thereof  was  possible. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  Closed  Meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  b52b(c)(3).  (5),  (7).  (9)(B)  and  (10) 
and  17  CFR  200.402(a)(3).  (5),  (7),  (9)(ii) 
and  (10),  permit  consideration  of  the 
scheduled  matters  at  the  Closed 
Meeting. 


^  Progress  Ventures  states  that  it  currently  has 
approximately  3,100  MW  of  gas  and  oil  fired 
merchant  generation  in  operation  or  under 
construction  and  may  expand  its  merchant 
generation  portfolio  by  another  2,800  MW  over  the 
next  few  years  through  acquisitions  or  new 
installations. 


The  subject  matter  of  the  Closed 
Meeting  schediiled  for  Tuesday, 
September  24,  2002  v«rill  be: 

Institution  and  settlement  of  injimctive 

actions; 
Institution  and  settlement  of 

administrative  proceedings  of  an  ~ 

enforcement  nature; 
Formal  orders  of  investigations;  and 
Litigation  matter. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  The  Office 
of  the  Secretary  at  (202)  942-7070. 

Dated:  September  18,  2002. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  02-24072  Filed  9-18-02;  11:37  am] 
BIUINC  CODE  a01»-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46498;  RIe  No.  SR-CHX- 
2002-24] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  ttie 
Chicago  Stock  Exchange,  Incorporated 
Relating  to  Membership  Dues  and  Fees 

September  13,  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  July  31, 
2002,  the  Chicago  Stock  Exchange. 
Incorporated  ("CHX"  or  Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  n,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CHX  proposes  to  amend  its 
membership  dues  and  fees  schedule  (the 
"Schedule"),  effective  August  1,  2002, 
to  change  the  calcidation  of  the  fixed  fee 
charged  to  specialists  trading  Dual 
Trading  System  seciuities  and  to  reduce 
the  fees  relating  to  the  assignment  of 
Nasdaq/NM  securities.  The  text  of  the 
proposed  rule  change  is  below. 


>  15  U.S.C.  78s(b)(l). 
217CFR240.19b-4. 
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Proposed  new  language  is  in  italics. 
Proposed  deletions  are  bracketed. 


Membership  Ones  and  Fees 


A.-C.  No  change  to  text. 
D.  Specialist  Assignment  Fees 


Specialist  Application  Fee  $150  per  application  [filed  after  April  1,  2000). 

Assignment  Fee  of  Ehial  Trading  System  Se-    (Beginning  on  April  1,  2000.)  0(o]nce  the  Committee  on  Specialist  Assignment  and  Evalua- 
curities.  tion  approves  a  member  organization  to  act  as  specialist  in  a  security,  that  member  orga- 

nization must  pay  the  following  fee: 
$350    If  the  security  was  assigned  without  competition. 
$1,000    If  the  security  was  assigned  in  competition  with  at  least  one  other  member  firm 

and  up  to  one-third  of  all  member  firms  that  trade  Dual  Trading  System  Securities. 
$4,000    If  the  security  was  assigned  in  competition  with  more  than  one-third  of  all  mem- 
ber Brms  that  trade  Dual  Trading  System  Securities. 

Assignment  of  Nasdaq/NM  Securities Beginning  on  [April  1.  2000]  August  1,  2002,  once  the  Committee  on  Specialist  Assignment 

and  Evaluation  approves  a  member  organization  to  act  as  specialist  in  a  security,  that 
member  organization  must  pay  the  following  fee: 
[$2,000]  $350    If  the  security  was  assigned  without  competition. 

[$4,000]  $1,000    If  the  security  was  assigned  in  competition  with  [at  least]  one  other  mem- 
ber firm  [and  up  to  one-third  of  all  member  firms]  that  trades  Nasdaq/NM  Securities. 
[$15,000]  $4,000    If  the  security  was  assigned  in  competition  with  [more  than]  two  or  more 
other  [one-third  of  all]  member  firms  that  trade  Nasdaq/NM  Securities. 


E.  Specialist  Fixed  Fees 

Except  in  the  case  of  Exemption  Eligible  Securities  (as  defined  above  in  Section  D).  which  shall  be  exempt  from  assessment 
of  fixed  fees,  specialists  will  be  assigned  a  fixed  fee  per  assigned  stock  on  a  monthly  basis,  to  be  calculated  as  follows: 
Fixed  Fee  Per  Dual  Trading  System  Security  =       [$417,000  x  Percent  of  Fixed  Costs  Per  Tier  x  CTA  Trade  Volume  Per  Security/CTA  Trade 

Volume  Per  Tier.  (Effective  April  1,  2000).] 
$500,000  X  Percent  of  Fixed  Costs  Per  Tier  x  CTA  Trade  Volume  Per  Security/CTA  Trade 
Volume  Per  Tier.  (Effective  August  1,  2002  [October  1.  2000]). 
Firms    Trading    No  change  to  text. 


Fixed     Fee     For    Member 
Nasdaq/NMS  Securities= 
Fixed  Fee  Per  Dedicated  Odd-Lot  Dealer 


No  change  to  text. 


"Percent  of  Fixed  Costs  Per  Tier"  is 
taken  frtim  the  following  table: 


Percent  of 

Tier 

Description  of  tier 

fixed  costs 
per  tier 

1  

1-25  Most  Active 
Securities. 

[11%]  17% 

2 

26-100  

[11%]  18% 

3 

101-200(250]  

l^2%]  15% 

4 

20U  [251-500]  

[13%]  50% 

[5] 

[501-1000]  

[19%] 

[6] 

[1001-2700+1  

[34%] 

Classification  of  a  particular  securiQr 
for  a  particular  Tier  is  based  on  the  total 
number  of  trades  reported  to  the 
Consolidated  Tape  Association  in  such 
security  for  a  specific  month. 

"CTA  Trade  Volume  Per  Security" 
means  the  total  niunber  of  trades 
reported  to  the  Consolidated  Tape 
Association  in  a  specific  security  for  a 
specific  month. 

"CTA  Trade  Volume  Per  Tier"  means 
the  total  niunber  of  trades  reported  to 
the  Consolidated  Tape  Association  in  all 
secuirities  classified  in  a  partioilar  Tier 
for  a  specific  month. 

"Dedicated  Odd-Lot  Dealer"  means 
any  odd-lot  decder  (as  defined  in  Article 
XXXI.  Rule  3)  whose  principal  business 
is  the  trading  of  odd-lots. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  fi9r,  Uie  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of,  and  the  basis 
for,  the  proposed  rule  change  and 
discussed  any  comments  it  received  on 
the  proposed  rule  x:hange.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  Exchange  has  prepared  summaries, 
set  forth  in  Sections  A.  B,  and  C  below, 
of  the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  proposed  rule  change  amends  the 
Schedule  by  (1)  changing  Ae  fixed  fees 
charged  specialists  who  trade  Dual 
Trading  System  securities;  and  (2) 
reducing  the  fees  associated  with  the 
assignment  of  Nasdaq/NM  securities.  ^ 
Each  of  these  changes  is  described 
below. 


3  Dual  Trading  System  issues  are  securities  that 
are  traded  on  the  Exchange  and  on  either  the 
American  Stock  Exchange  or  the  New  York  Stock 
Exchange. 


Change  in  the  Dual  Trading  System 
Specialist  Fixed  Fee.  For  a  number  of 
years,  the  fixed  fee  charged  to 
specialists  trading  Dual  Trading  System 
issues  has  been  calculated  so  that 
specialists  pay  a  lower  percentage  of  the 
fixed  fee  on  securities  that  trade  the 
most  and.  correspondingly,  a  higher 
percentage  of  the  fixed  fee  on  securities 
that  trade  the  least.  The  Exchange  does 
not  use  this  tiered  structure  in  its 
assessment  of  fixed  fees  for  specialists 
trading  Nasdaq/NM  seciuities,  and 
Exchange  management  does  not  believe 
that,  in  the  long  term,  it  is  appropriate 
to  continue  using  it  in  the  Cfual  Trading 
System  specialist  program.  However,  to 
avoid  the  quite  significant  impact  on  a 
few  individual  firms  that  would  result' 
from  immediately  collapsing  all  of  the 
tiers  into  one.  the  attached  rule  text 
would  collapse  the  existing  six  tiers  into 
four  and  place  additional  portions  of  the 
fee  on  the  more  actively  traded  stocks. 

Decrease  in  Nasdaq/NM  Assignment 
Fees.  Several  years  ago,  for  a  variety  of 
reasons,  the  Exchange  began  charging 
specialists  who  sought  assignment  of 
Nasdaq/NM  securities  a  higher  fee  than 
specialists  who  sought  assignment  of 
Ehial  Trading  System  issues.  Given  the 
decrease  in  the  number  of  Nasdasq/NM 
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issues  traded  on  the  Exchange,  it  no 
longer  appears  appropriate  to  maintain 
this  different  fee  schedule.  As  a  resuU, 
this  proposal  would  decrease  the 
Nasdaq/NM  assignment  fees  to  be  more 
like  the  fees  charged  for  the  assignment 
of  Dual  Trading  System  securities. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  section  6(b)(4)  of  the 
Act*  in  that  it  provides  for  the  equitable 
allocation  of  reasonable  dues,  fees  and 
other  charges  among  its  members. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  result  in 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoLng  proposed  rule  change 
has  become  effective  upon  filing 
pursuant  to  Section  19{b)(3)(A)(ii)  of  the 
Act  5  and  subparagraph  (f)(2)  of  Rule 
19b— 4  ^  thereunder,  because  it 
establishes  or  changes  a  due,  fee,  or 
other  charge.  At  any  time  within  60 
days  of  the  filing  date,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Conmiission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 


«15U.S.C.  78f(b)(4). 
»15U.S.C.  78s(b)(3)(A)(ii). 
•17  CFR  24O.19b-«(0(2). 


communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-CHX-2002-24  and  should  be     - 
submitted  by  October  11,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  02-23886  Filed  9-19-02;  8:45  am] 

BILUNG  CODE  8010-01-P 


DEPARTMENT  OF  STATE 

[Public  Notice  4131] 

Culturally  Significant  Objects  Imported 
for  Exhibttion  Determinations: 
"Afghanistan:  A  Timeless  History" 

AGENCY:  Department  of  State. 
ACnON:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19, 1965  (79  Stat.  985;  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27, 1978,  the  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  (112  Stat. 
2681,  et  se^.;  22  U.S.C.  6501  note,  et 
seq.),  IDelegation  of  Authority  No.  234  of 
October  1, 1999,  and  Delegation  of 
Authority  No.  236  of  October  19, 1999, 
as  amended,  I  hereby  determine  that  the 
object  to  be  included  in  the  exhibition 
"Afghanistan:  A  Timeless  History," 
imported  from  abroad  for  temporary 
exhibition  within  the  United  States,  is 
of  cultural  significance.  The  objects  are 
imported  pursuant  to  a  loan  agreement 
with  the  foreign  owner.  I  also  determine 
that  the  exhibition  or  display  of  the 
exhibit  objects  at  The  Museum  of  Fine 
Arts,  Houston,  TX,  from  on  or  about 
November  15,  2002  to  on  or  about 
February  9,  2003,  and  at  possible 
additional  venues  yet  to  be  determined, 
is  in  the  national  interest.  Public  Notice 
of  these  Determinations  is  ordered  to  be 
published  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  contact  Carol  B. 
Epstein,  Attorney-Adviser,  Office  of  the 
Legal  Adviser,  U.S.  Department  of  State, 
(telephone:  202/619-6981).  The  address 


'  17  CFR  20O.3O-3(a)(12). 


is  U.S.  Department  of  State,  SA-44,  301 
4th  Street,  SW.,  Room  700,  Washington, 
DC  20547-0001. 

Dated:  September  13,  2002. 
Patricia  S.  Harrison, 

Assistant  Secretary  for  Educational  and 
Cultural  Affairs.  Department  of  State. 
(FR  Doc.  02-23983  Filed  9-19-02;  8:45  am] 
BILLING  CODE  4710-08-P 


DEPARTMENT  OF  STATE 

[Public  Notice  4132] 

Culturally  Significant  Objects  Imported 
for  Exhibition  Determinations:  "Blithe 
Spirit:  The  Windsor  Set" 

AGENCY:  Department  of  State. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Prirsuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19, 1965  (79  Stat.  985;  22  U.S.C^ 
2459),  Executive  Order  12047  of  March  ~ 
27, 1978,  the  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  (112  Stat. 
2681,  et  seq.;  22  U.S.C.  6501  note,  et 
seq.).  Delegation  of  Authority  No.  234  of 
October  1, 1999,  and  Delegation  of 
Authority  No.  236  of  October  19, 1999, 
as  amended,  I  hereby  determine  that  the 
object  to  be  included  in  the  exhibition 
"Blithe  Spirit:  The  Windsor  Set," 
imported  from  abroad  for  temporary 
exhibition  within  the  United  States,  is 
of  cultural  significance.  The  objects  are 
imported  pursuant  to  a  loan  agreements 
with  the  foreign  owners.  I  also 
determine  that  the  exhibition  or  display 
of  the  exhibit  objects  at  The 
Metropolitan  Museimi  of  Art,  New  York, 
NY  from  on  or  about  October  30,  2002 
to  an  or  about  February  9,  2003,  and  at 
possible  additional  venues  yet  to  be 
determined,  is  in  the  national  interest. 
Public  Notice  of  these  Determinations  is 
ordered  to  be  published  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATIOHCONTACT:  For 
further  information,  contact  Carol  B. 
Epstein,  Attorney- Adviser,  Office  of  the 
Legal  Adviser,  U.S.  Department  of  State, 
(telephone:  202/619-6981).  The  address 
is  U.S.  Department  of  State,  SA-44,  301 
4th  Street,  SW.,  Room  700,  Washington, 
DC  20547-0001. 

Dated:  September  13,  2002. 
Patricia  S.  Harrison, 

Assistant  Secretary  for  Educational  and 
Cultural  Affairs,  Department  of  State. 
IFR  Doc.  02-23984  Filed  9-19-02;  8:45  am] 
BILLING  COOE  4710-Oe-P 


Federal  Register /Vol.  67,  No.  183 /Friday,  September  20.  2002 /Notices 


59325 


DEPARTMENT  OF  STATE 

[Public  Notice  4133] 

Culturally  Significant  Objects  Imported 
for  Exhibition  Determinations:  "Drawn 
Toward  the  Avant-Garde:  Nineteenth- 
and  Twentieth-Century  French 
Drawings  From  the  Royal  Museum  of 
Fine  Arts,  Copenhagen" 

agency:  Department  of  State. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
follovnng  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19, 1965  (79  Stat.  985;  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27, 1978,  the  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  (112  Stat. 
2681,  et  seq.;  22  U.S.C.  6501  note,  et 
seq.),  Delegation  of  Authority  No.  234  of 
October  1, 1999,  and  Delegation  of 
Authority  No.  236  of  October  19, 1999, 
as  amended,  1  hereby  determine  that  the 
object  to  be  included  in  the  exhibition 
"EJrawn  Toward  the  Avant-Garde: 
Nineteenth-  and  Twentieth-Centiuy 
French  Drawings  from  the  Royal 
Museum  of  Fine  Arts,  Copenhagen," 
imported  from  abroad  for  temporary 
exhibition  within  the  United  States,  is 
of  cultural  significance.  The  objects  are 
imported  pursuant  to  a  loan  agreement 
with  the  foreign  owner.  1  also  determine 
that  the  exhibition  or  display  of  the 
exhibit  objects  at  the  Fridc  Art  and 
Historical  Center,  Pittsburgh, 
Pennsylvania  from  on  or  about  October 
19,  2002  to  on  or  about  January  5,  2003, 
the  Museum  of  Fine  Arts,  St.  Petersburg, 
Florida  frtjm  on  or  about  January  25, 
2003  to  on  or  about  March  23,  2003,  and 
the  Arkansas  Art  Center  from  on  or 
about  April  12,  2002  to  on  or  about  June 
8,  2003,  and  at  possible  additional 
venues  yet  to  be  determined,  is  in  the 
national  interest.  Public  Notice  of  these 
Determinations  is  ordered  to  be 
published  in  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

further  information,  contact  Julianne 
Simpson,  Attorney- Adviser,  Office  of 
the  Legal  Adviser,  U.S.  Department  of 
State,  (telephone:  202/619-6529).  The 
address  is  U.S.  Department  of  State,  SA- 
44,  301  4th  Street,  SW.,  Room  700. 
Washington,  DC  20547-0001. 

Dated:  September  13,  2002. 
Patricia  S.  Harrison, 

Assistant  Secretary  for  Educational  and 
Cultural  Affairs,  Department  of  State. 
[FR  Doc.  02-23985  Filed  9-19-02;  8:45  am) 
BILUNG  CODE  4niH»-P 


DEPARTMENT  OF  STATE 

[PuMic  Notice  4130] 

Culturally  Significant  Objects  Imported 
for  Exhibition  Determinations:  "The 
Legacy  of  Genghis  Khan:  Courtly  Art 
and  Culture  In  Western  Asia,  1256- 
1353" 

AGENCY:  Department  of  State. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19, 1965  (79  Stat.  985;  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27, 1978,  the  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  (112  Stat. 
2681,  et  seq.;  22  U.S.C.  6501  note,  et 
seq.).  Delegation  of  Authority  No.  234  of 
October  1, 1999,  and  Delegation  of 
Authority  No.  236  of  October  19, 1999, 
as  amended,  I  hereby  determine  that  the 
object  to  be  included  in  the  exhibition 
"The  Legacy  of  Genghis  Khan:  CourUy 
Art  and  Culture  in  Western  Asia,  1256- 
1353,"  imported  from  abroad  for 
temporary  exhibition  within  the  United 
States,  is  of  cultural  significance.  The 
objects  are  imported  pursuant  to  a  loan 
agreements  with  the  foreign  owners.  1 
also  determine  that  the  exhibition  or 
display  of  the  exhibit  objects  at  The 
Metropolitan  Museum  of  Art,  New  York, 
NY  bom  on  or  about  October  28,  2002 
to  on  or  about  February  16,  2003,  the 
Los  Angeles  County  Museimi  of  Art 
from  on  or  about  April  13,  2003  to  on 
or  about  July  27,  2003,  and  at  possible 
additional  venues  yet  to  be  determined, 
is  in  the  national  interest.  Public  Notice 
of  these  Determinations  is  ordered  to  be 
published  in  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  contact  Carol  B. 
Epstein,  Attorney-Adviser,  Office  of  the 
Legal  Adviser,  U.S.  Department  of  State, 
(telephone:  202/619-6981).  The  address 
is  U.S.  Department  of  State.  SA-44,  301 
4th  Street,  SW.,  Room  700,  Washington, 
DC  20547-0001. 

Dated:  September  16,  2002 
Patricia  S.  Harrison, 

Assistant  Secretary  for  Educational  and 
Cultural  Affairs,  Department  of  State. 
(FR  Doc.  02-23982  Filed  9-19-^2;  8:45  am] 
BiuiNQ  cooE  4no-oe-p 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Agency  Information  Collection  Activity 
Under  0MB  Review;  Request  for 
Extension  Without  Change  of 
Previously  Approved  information 
Collection 

AGENCY:  Office  of  the  Secretary.  DOT. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  chapter  35,  as  amended)  this 
notice  announces  the  Department  of 
Transportation's  (DOT)  intention  to 
request  extension  without  change,  of  a 
previously  approved  information 
collection. 

DATES:  Comments  on  this  notice  must  be 
received  by  November  19,  2002. 
ADDRESSES:  To  ensure  that  you  do  not 
duplicate  your  docket  submissions, 
please  submit  them  by  only  one  of  the 
following  means: 

(1)  By  mail  to  the  Docket  Management 
Facility  (SVC-124),  U.S.  Department  of 
Transportation,  Room  Plr^Ol,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  [It  is  important  to  note  that 
because  of  current  security  procedures 
affecting  the  U.S.  Mail,  other  means 
(e.g.,  FedEx,  UPS)  may  be  faster); 

(2)  By  dehvery  to  room  PL-401  on  the 
Plaza  Lavel  of  the  Nassif  Building,  400 
Seventh  Street,  SW.,  Washington,  DC, 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  202-366- 
9329; 

(3)  By  fax  to  the  Docket  Management 
Facility  at  202-493-2251;  or 

(4)  By  electronic  means  through  the 
Web  site  for  the  Docket  Management 
System  at:  http://dms.dot.gov. 

The  Docket  Management  Facility 
maintains  the  public  docket  for  this 
regulation.  Conunents  to  the  docket  will 
be  available  for  inspection  or  copying  at 
room  PL-401  on  the  Plaza  Level  of  the 
Nassif  Building,  400  Seventh  Street, 
SW.,  Washington,  DC,  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  The  public 
may  also  review  docketed  comments 
electronically  at:  http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Torlanda  Archer  or  Mr.  Charles 
McGuire,  Office  of  the  Secretary,  Office 
of  Aviation  Analysis,  X-57,  Department 
of  Transportation,  400  Seventh  Street, 
SW.,  Washington.  DC  20590.  (202)  366- 
1037. 
SUPPLEMENTARY  INFORMATION: 

Title:  Aviation  Charter  Rules. 
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OMB  Control  Number:  2106-0005. 

Expiration  Date:  December  31,  2002. 

Type  of  Request:  Extension  without 
change,  of  a  previously  approved 
information  collection. 

Abstract:  In  14  CFR  part  380  (adopted 
1979)  of  its  Special  Regulations,  the 
Department  established  the  terms  and 
conditions  governing  the  furnishing  of 
Public  Charters  in  air  transportation  by 
direct  air  carriers  and  Public  Charter 
operators.  Public  Charter  operators 
arrange  transportation  for  groups  of 
persons  on  aircraft  chartered  from  direct 
air  carriers.  This  arrangement  is  less 
expensive  for  the  travelers  than 
individually  buying  a  ticket.  Further, 
the  charter  operator  books  hotel  rooms, 
tours,  etc.,  at  the  destination  for  the 
convenience  of  the  traveler.  Part  380 
exempts  charter  operators  from  certain 
provisions  of  the  U.S.  Code  in  order  that 
they  may  provide  this  service. 

A  primary  goal  of  part  380  is  to  seek 
,  protection  for  the  consumer. 
Accordingly,  the  rule  stipulates  that  the 
charter  operator  must  file  evidence  (a 
prospectus)  with  the  Department  for 
each  charter  program  certifying  that  it 
has  entered  into  a  binding  contract  with 
a  direct  air  carrier  to  provide  air 
transportation  and  that  it  has  also 
entered  into  agreements  with 
Department-approved  financial 
institutions  for  the  protection  of  charter 
participants'  funds.  The  prospectus 
must  be  approved  by  the  Department 
prior  to  the  operator's  advertising, 
selling  or  operating  the  charter.  The 
forms  (OST  Forms  4532,  4533,  4534  and 
4535)  that  comprise  the  operator's  filing 
are  the  information  collections  at  issue 
here. 

On  May  22, 1998  the  Department  of 
Transportation  pubUshed  a  Final  Rule 
amending  its  charter  air  transportation 
regulations  to  update  the  rules. 

The  collection  involved  here  under  14 
CFR  part  380  requests  general 
information  about  the  charter  operator 
and  direct  air  carrier  that  will  provide 
a  Public  Charter  and  requires  each  to 
certify  that  it  has  contracted  with  the 
other  to  provide  the  transportation.  The 
routing,  charter  price  and  tour  itinerary 
of  the  proposed  charter  are  also 
identified.  The  collection  also  requires 
the  charter  operator,  direct  air  carrier 
and  financial  institution(s)  involved  to 
certify  that  proper  financial  instrimients 
are  in  place  or  other  arrangements  have 
been  made  to  protect  the  charter 
participants'  funds  and  that  all  parties 
will  abide  by  the  Department's  Public 
Charter  regulations. 

Respondents:  Public  Charter 
operators. 

Estimated  Number  of  Respondents: 
316. 


Avemge  Annual  Burden  per 
respondents:  4.25  hour* 

Estimated  Total  Burden  on 
Respondents:  1,343  hours. 

The  information  collection  is 
available  for  inspection  at  the  Special 
Authorities  Division  (X-57),  Office  of 
Aviation  Analysis,  DOT,  at  the  address 
above.  Copies  of  14  CFR  part  380  can  be 
obtained  from  Ms.  Torlanda  Archer  at 
the  address  and  telephone  niunber 
shown  above. 

Comments  Are  Invited  On:  (a) 
Whether  the  continued  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Department,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  acciu-acy  of  the  Department's 
estimate  of  the  burden  of  the  current 
information  collection;  (c)  ways  to 
enhance  the  quality,  utility  and  clarity 
of  the  information  being  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Issued  in  Washington,  E)C,  on  September 
12.  2002. 

Randall  D.  Bennett, 
Director,  Office  of  Aviation  Analysis. 
[FR  Doc.  02-23917  Filed  9-19-02;  8:45  am] 

BaXMG  CODE  4910-62-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Agency  Information  Collection  Activity 
Under  OMB  Review;  Request  for 
Extension  Without  Change  of 
Previously  Approved  information 
Collection 

AGENCY:  Office  of  the  Secretary.  DOT. 
ACTION:  Notice  and  Request  for 
Comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  {44 
U.S.C.  Chapter  35,  as  amended)  this 
notice  announces  the  Department  of 
Transportation's  (DOT)  intention  to 
request  an  extension  without  change  for 
a  currently  approved  information 
collection. 

DATES:  Comments  on  this  notice  must  be 
received  by  November  19,  2002. 
ADDRESSES:  To  ensure  that  you  do  not 
duplicate  your  docket  submissions, 
please  submit  them  by  only  one  of  the 
following  means: 


(1)  By  mail  to  the  Docket  Management 
Facility  (SVC-124),  U.S.  Department  of 
Transportation,  Room  PL-401.  400 
Seventh  Street  SW.,  Washington,  DC 
20590-0001.  [It  is  important  to  note  that 
because  of  current  security  procedures 
affecting  the  U.S.  Mail,  other  means 
(e.g.,  FedEx,  UPS)  may  be  faster]; 

(2)  By  delivery  to  room  PLr-401  on  the 
Plaza  Level  of  the  Nassif  Building,  400 
Seventh  Street  SW.,  Washington,  DC, 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  (202)  366- 
9329; 

(3)  By  fax  to  the  Docket  Management 
Facility  at  (202)493-2251;  or 

(4)  By  electronic  means  through  the 
Web  Site  for  the  Docket  Management 
System  at:  http://dms.dot.gov. 

The  Docket  Management  Facility 
maintains  the  public  docket  for  this 
regulation.  Comments  to  the  docket  will 
be  available  for  inspection  or  copying  at 
room  PL-401  on  the  Plaza  Level  of  the 
Nassif  Building,  400  Seventh  Street 
SW.,  Washington,  DC,  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  The  public 
may  also  review  docketed  comments 
electronically  at:  http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  Jack 
Schmidt,  Competition  and  Policy 
Analysis  Division  (X-55),  Office  of 
Aviation  Analysis,  Office  of  the 
Secretary,  U.S.  Department  of 
Transportation,  400  Seventh  Street, 
SW..  Washington,  DC  20590,  (202)  366- 
5420. 
SUPPLEMENTARY  INFORMATION: 

Title:  Passenger  Manifest  Information. 

Expiration  Date:  October  31.  2002. 

OMB  Control  Number:  2105-0534. 

Type  of  Request:  Extension  without 
change  of  a  previously  approved 
collection. 

Abstract:  Public  Law  101-604 
(entitled  the  Aviation  Security 
Improvement  Act  of  1990,  or  "ASIA  - 
90",  and  later  codified  as  49  U.S.C. 
44909)  requires  that  certificated  air 
carriers  and  large  foreign  air  carriers 
collect  the  full  name  of  each  U.S.  citizen 
traveling  on  flight  segments  to  or  from 
the  United  States  and  solicit  a  contact 
name  and  telephone  number.  In  case  of 
an  aviation  disaster,  airlines  would  be 
required  to  provide  the  information  to 
the  Department  of  State  and.  in  certain 
instances,  to  the  National 
Transportation  Safety  Board.  Each 
carrier  would  develop  its  own  collection 
system.  The  Passenger  Manifest 
Information;  Final  Rule  (14  CFR  243) 
was  published  in  the  Federal  Register, 
Vol.  63.  No.32  (February  18, 1998).  The 
rule  was  efiiective  March  20, 1998. 

Respondents:  U.S.  and  foreign  air 
carriers. 
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Estimated  Number  of  Respondents: 
23.245. 

Total  Armual  Responses:  53.8  million. 

Estimated  Total  Burden  on 
Respondents:  1.05  million  hours. 

Comments  are  invited  on:  (a)  Whether 
the  continued  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  (b)  the  acciuacy  of 
the  Department's  estimate  of  the  burden 
of  the  ciurent  information  collection;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  being 
collected,  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
of  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

All  responses  to  this  notice  will  be 
simunarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Issued  in  Washington,  DC  on  September 
\2,  2002. 

Randall  D.  Bennett. 
Director,  Office  of  Aviation  Analysis. 
[FR  Doc.  02-23918  Filed  9-19-02;  8:45  am] 
MUMQ  CODE  4»10-6a-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  ttw  Secretary 

Agency  Infonnatlon  Collection  Activity 
Under  OMB  Review;  Request  for 
Extension  Without  Change  of 
Previously  Approved  infonnatlon 
Collection 

AGENCY:  Office  of  the  Secretary,  DOT. 
ACTION:  Notice  and  Request  for 
Comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35.  as  amended)  this 
notice  annoimces  the  Department  of 
Transportation's  (DOT)  intention  to 
request  an  extension  vtrithout  change  for 
a  currently  approved  information 
collection. 

DATES:  Comments  on  this  notice  must  be 
received  by  November  19,  2002. 
ADDRESSES:  To  ensure  that  you  do  not 
duplicate  your  docket  submissions, 
please  submit  them  by  only  one  of  the 
following  means: 

(1)  By  mail  to  the  Docket  Management 
Facility  {SVC-124),  U.S.  Department  of 
Transportation,  Room  PL-401. 400 
Seventh  Street  SW.,  Washington,  DC 
20590-0001.  [It  is  important  to  note  that 
because  of  current  security  procedures 
affecting  the  U.S.  Mail,  other  meaots 
(e.g.,  FedEx,  UPS)  may  be  faster]; 


(2)  By  delivery  to  room  PL-401  on  the 
Plaza  Level  of  the  Nassif  Building.  400 
Seventh  Street  SW.,  Washington,  DC. 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  (202)  366- 
9329; 

(3)  By  fox  to  the  Docket  Management 
Facility  at  (202)  493-2251;  or 

(4)  By  electronic  means  through  the 
Web  Site  for  the  Docket  Management 
System  at:  http://dms.dot.gov. 

The  Docket  Management  Facility 
maintains  the  public  docket  for  this 
rulemaking.  Comments  to  the  docket 
will  be  available  for  inspection  or 
copying  at  room  PL-401  on  the  Plaza 
level  of  the  Nassif  Building,  400 
SeventhStreet.SW.,  Washington,  DC.  * 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  public  may  also  review  docketed 
comments  electronically  at:  bttp:// 
dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Roberta  Fede,  Committee  Management 
Officer,  Executive  Secretariat,  Office  of 
the  Secretary,  Department  of 
Transportation,  at  the  address  listed 
above.  Telephone:  (202)  366-9764. 
SUPPLEMENTARY  INFORMATION: 

Title:  Advisory  Conunittee  Candidate 
Biographical  Information  Request,  DOT 
F1120.1. 

OMB  Control  Number:  2105-0009. 

Type  of  Request:  Extension  without 
change  for  a  oirrently  approved 
information  collection. 

Abstract:  The  collection  of 
information  obtained  by  the  Advisory 
Committee  Candidate  Biographical 
Information  Request  form  enables 
Department  officials  to  review  the 
qualifications  of  individuals  who  wish 
to  serve  on  Department-sponsored 
advisory  committees  and  the 
qualifications  of  persons  who  have  been 
reconmiended  to  serve.  The  collection 
provides  uniform  data  for  each 
individual  and  enables  DOT  to  comply 
with  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92-463)  (5  U.S.C.  App.) 
which  requires  that  advisory  conunittee 
membership  be  balanced. 

A  number  of  DOT'S  advisory 
committees  were  created  by  statute  and 
have  statutory  requirements  for 
education,  experience,  or  expertise.  The 
data  collection  enables  DOT  to  comply 
vnth  such  membership  requirements,  by 
providing  information  from  which 
officials  may  determine  which 
individuals  meet  specific  qualification 
standards  for  particular  advisory 
committees  and  for  particular  positions 
within  a  committee.  In  fact,  some 
statutory  committees  require  very 
narrow  and  specific  expertise  for  each 


position  on  the  committee,  which  can 
be  ascertained  by  reviewing  the 
Advisory  Committee  Candidate 
Biographical  Information  Request  form. 

Finally,  the  data  collection  allows 
officials  to  retain  a  file  of  interested 
applicants.  As  vacancies  occiir  on 
specific  advisory  committees,  the 
applications  and  qualifications  can  be 
reviewed  for  possible  placement. 

In  the  absence  of  the  data  collection, 
officials  would  have  to  contact  by 
telephone  or  by  letter  each  person  who 
expressed  an  interest  or  who  was 
recommended  for  an  advisory 
committee  position  to  determine  his/her 
interest,  education,  experience,  or 
expertise.  This  would  be  a  more  timd- 
consimiing  and  costly  data  collection 
effort  which  would  have  to  be  repeated 
if  the  individual  were  to  be  considered 
at  a  later  time  for  vacancies  on  other 
advisory  committees. 

Respondents:  Individuals  who  have 
contacted  DOT  to  indicate  an  interest  in 
appointment  to  an  advisory  committee 
and  individuals  who  have  been 
recommended  for  membership  on  an 
advisory  committee.  Only  one  collection 
is  expected  per  individual. 

Estimated  Number  of  Respondents 
per  y&ir:  100. 

Total  Burden :  35  hours. 

This  information  collection  is 
available  for  inspection  at  the  Office  of 
the  Executive  Secretariat,  Room  10205, 
Office  of  the  Secretary,  DOT.  at  the 
above  address. 

Comments  are  Invited  on:  (a)  Whether 
the  continued  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the.Department,  (b) 
the  accuracy  of  the  Department's 
estimate  of  the  burden  of  the  current 
information  collection,  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  being  collected  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Issued  in  Washington.  DC  on  September 
13,  2002. 

Nfichael  Dannenhauer. 
Director,  Executive  Secretariat. 
(FR  Doc.  02-23919  Filed  9-19-02;  {f:45  am] 
■UMQ  coot  «io-6a-P 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  ttw  Secretary 

Review  Under  49  U.S.C.  41720  of  Delta/ 
Northwest/Continental  Agreements 

AGENCY:  Office  of  the  Secretary, 
Department  of  Transportation. 
ACTION:  Extension  of  waiting  period. 

SUMMARY:  Delta  Air  Lines,  Northwest 
Airlines,  and  Continental  Airlines  have 
submitted  code-sharing  and  frequent- 
flyer  program  reciprocity  agreements  to 
the  Department  for  review  under  49 
U.S.C.  41720.  That  statute  requires  such 
agreements  between  major  U.S. 
passenger  airlines  to  be  submitted  to  the 
Department  at  least  thirty  days  before 
the  agreements'  proposed  effective  date 
but  does  not  require  Department 
approval  for  the  agreements.  The 
Department  may  extend  the  waiting 
period  for  these  agreements  at  the  end 
of  the  thirty-day  period.  The 
Department  has  determined  to  extend 
the  waiting  period  for  the  Delta/ 
Northwest/Continental  agreements  for 
an  additional  thirty  days. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Ray,  Office  of  the  General 
Counsel,  400  Seventh  St.  SW., 
Washington,  DC  20590,  (202)  366-4731. 
SUPPLEMENTARY  INFORMATION:  As 
required  by  49  U.S.C.  41720,  Delta, 
Northwest,  and  Continental  submitted 
code-sharing  and  frequent-flyer  program 
reciprocity  agreements  to  us  for  review 
on  August  23,  more  than  thirty  days 
before  the  airlines  planned  to 
implement  these  agreements.  The 
statute  requires  certain  kinds  of  joint 
venture  agreements  among  major  U.S. 
passenger  airlines  to  be  submitted  to  the 
Department  at  least  thirty  days  before 
they  can  be  implemented,  including  the 
code-sharing  and  frequent-flyer 
reciprocity  agreements  proposed  by 
Delta,  Continental,  and  Northwest.  We 
may  extend  the  waiting  period  by  150 
days  for  code-sharing  agreements  and  by 
sixty  days  for  other  types  of  agreements. 
At  the  end  of  the  waiting  period  (either 
the  thirty-day  period  or  any  extended 
period  established  by  us),  the  parties 
may  implement  their  agreement,  since 
doing  so  would  not  require  our 
approval.  To  block  the  airlines  from 
implementing  tbefr  agreements,  we 
would  normally  need  to  issue  an  order 
under  49  U.S.C.  41712  (formerly  section 
411  of  the  Federal  Aviation  Act)  in  a 
formal  enforcement  proceeding  that 
determined  that  the  agreements' 
implementation  would  be  an  unfair  or 
deceptive  practice  or  unfair  method  of 
competition  that  would  violate  that 
section. 


We  are  informally  reviewing  the 
agreements  submitted  by  Delta, 
Continental,  and  Northwest  under  49 
U.S.C.  41720.  Although  our  review  is 
informal,  we  have  invited  interested 
parties  to  submit  comments  on  the 
agreements.  67  FR  56340  (September  3, 
2002).  We  are  considering  their 
comments,  the  agreements,  and  other 
information  in  our  possession,  and  we 
will  be  consulting  with  the  Justice 
Department,  which  is  responsible  for 
enforcing  the  antitrust  laws  in  the 
airline  industry. 

We  have  concluded  that  we  need 
additional  time  to  analyze  the  issues 
presented  by  the  agreements.  Those 
issues  are  important  and  require  careful 
consideration.  We  have  therefore 
determined  to  extend  the  waiting  period 
by  thirty  days,  from  September  22  to 
October  22.  We  took  similar  action  on 
the  United/US  Airways  joint  venture 
agreements.  67  FR  54525  (August  22, 
2002).  We  imderstand  the  need  to 
complete  our  review  as  promptly  as 
possible,  so  that  the  three  airlines  will 
know  our  views  on  whether  and  under 
what  terms  they  may  go  forward  with 
the  agreements. 

•    Issued  in  Washington,  DC.  on  September 
17,  2002. 

Read  C.  Van  de  Water, 
Assistant  Secretary  for  Aviation  and 
International  Affai^ 
[FR  Doc.  02-2396W='iled  9-19-02;  8:45  am] 

BILUNG  CODE  49iDmB2-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  tlM  Secretary 

Review  Under  49  U.S.C.  41720  of 
United/US  Airways  Agreements 

agency:  Office  of  the  Secretary, 
Department  of  Transportation. 
ACTION:  Extension  of  waiting  period. 

SUMMARY:  United  Air  Lines  and  US 
Airways  have  submitted  code-sharing 
and  frequent  flyer  program  reciprocity 
agreements  to  the  Department  for  review 
under  49  U.S.C.  41720.  That  statute 
requires  such  agreements  between  major 
U.S.  passenger  airlines  to  be  submitted 
to  the  Department  at  least  thirty  days 
before  the  agreements'  proposed 
effective  date  and  authorizes  the 
Department  to  extend  the  waiting  period 
for  any  such  agreement.  The  Department 
has  determined  to  extend  the  waiting 
period  for  the  United/US  Airways 
agreements  for  an  additional  thirty  days. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Ray,  Office  of  the  General 
Counsel,  400  Seventh  St.  SW., 
Washington,  DC  20590,  (202)  366-4731. 


SUPPLEMENTARY  INFORMATION:  On  July  25 
United  and  US  Airways  submitted  code- 
sharing  and  frequent  flyer  program 
reciprocity  agreements  to  the 
Department  more  than  thirty  days  before 
the  airlines  planned  to  implement  them, 
as  required  by  49  U.S.C.  41720.  That 
statute  authorizes  us  to  extend  the 
waiting  period  by  150  days  for  code- 
sharing  agreements  and  60  days  for  the 
other  types  of  agreements  covered  by 
the  advance-filing  requirement.  We  have 
extended  the  waiting  period  once  by 
thirty  days.  67  FR  54525  (August  22, 
2002). 

As  has  been  true  for  all  agreements 
submitted  under  49  U.S.C.  41720  since 
its  enactment,  our  review  of  the  United/ 
US  Airways  agreements  has  been 
informal,  but  we  have  given  interested 
parties  an  opportunity  to  submit 
comments  on  the  agreements.  67  FR 
50745  (August  5,  2002).  We  have  been 
reviewing  the  agreements,  the 
comments  submitted  by  outside  parties, 
and  other  information  in  oiu-  possession, 
and  we  have  been  discussing  the  issues 
with  the  Justice  Department. 

We  have  again  concluded  that  we 
need  additional  time  for  analyzing  the 
agreements.  The  agreements  present 
important  issues  that  demand  careful 
examination.  We  have  therefore 
determined  to  extend  the  waiting  period 
by  another  thirty  days,  from  September 
23  to  October  23.  While  we  may  extend 
the  waiting  period  for  the  code-share 
agreement  after  this  extension  if 
necessary,  this  will  be  the  last  extension 
of  the  waiting  period  permitted  by 
statute  for  the  frequent-flyer  reciprocity 
agreement. 

We  are  aware  that  the  two  airlines 
wish  to  be  able  to  implement  the 
agreements  promptly,  and  we  therefore 
intend  to  conclude  our  review  as  soon 
as  reasonably  possible. 

Issued  in  Washington,  DC,  on  September 
17.  2002. 

Read  C.  Van  de  Water. 
Assistant  Secretary  for  Aviation  and 
International  Affairs. 

[FR  Doc.  02-23969  Filed  9-19-02;  8:45  am) 
BHJJNGCOOE  4»10-<2-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Aviation  Proceedings,  Agreements 
Filed  During  the  Weelt  Ending 
September  13, 2002 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C.  412 
and  414.  Answers  may  be  filed  within 
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21  days  after  the  filing  of  the 
application. 

Docket  Number:  OST-2D02-13327. 

Date  Filed:  September  10,  2002. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject: 

PTCl  0221  dated  Aiigust  12,  2002 
(Mail  Vote  228), 

TCl  Areawide  Resolutions  rl-r4, 
~    PTCl  0228  dated  September  6,  2002 
adopting  Mail  Vote  228  and 
amendment, 

PTCl  0223  dated  August  12,  2002 
(Mail  Vote  230), 

TCl  Longhaul  (except  between  USA 

and  Chile,  Panama),  Resolutions  r5- 

r42, 
PTCl  0230  dated  September  6,  2002 

adopting  Mail  Vote  230  and 

amendment 

PTCl  0224  dated  August  12,  2002 
(Mail  Vote  231), 

TCl  Longhaiil  between  USA  and 
Chile,  Panama,  Resolutions  r43-r57, 

PTCl  0231  dated  September  6,  2002 
adopting  Mail  Vote  231, 

Minutes— PTCl  0233  dated 
September  6,  2002, 

Tables— PTCl  Fares  0072  dated 
Sept«nber  10,  2002, 

Intended  effective  date:  January  1, 

2003. 
Docket  Number:  OST-2002-13331. 
Date  Filed:  September  10,  2002. 
Parties:  Members  of  the  International 
Air  Transport  Association. 
Subject: 

PTCl  0222  dated  August  12,  2002 
(Mail  Vote  229), 

TCl  Caribbean  Resolutions  rl-rl3. 

PTCl  0229  dated  September  6. 
adopting  Mail  Vote  229  and 
amendment, 

PTCl  0225  dated  August  12,  2002 
(Mail  Vote  232), 

Within  South  America  Resolutions 

rl4-r25, 
PTCl  0232  dated  September  6. 

adopting  Mail  Vote  232  and 

amendment, 

Minutes— PTCl  0233  dated 
September  6,  2002  filed  with  TCl 
Areawide  and  TCl  Longhaul 
agreements. 

Tables— PTCl  Fares  0071  and  0073 
both  dated  September  10,  2002. 

Andrea  M.  Jenkins, 

Federal  Register  Liaison . 

[FR  Doc.  02-23922  Filed  9-19-02;  8:45  am) 

BILUNO  CODE  4910-6a-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Node*  of  Applications  for  CertMcatM 
of  Public  Convenience  and  Necessity 
and  Forsi0n  Air  Carrisr  Permits  Fllsd 
Under  Subpart  B  (Formerly  SMbpart  Q) 
During  the  Week  Ending  September  13, 
2002 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  imder  subpart  B 
(formerly  subpart  Q)  of  the  Department 
of  Transportation's  Procedural 
Regulations  (See  14  CFR  301.201  et. 
seq.).  The  due  date  for  Answers, 
Conforming  Applications,  or  Motions  to 
Modify  Scope  are  set  forth  below  for 
each  application.  Following  the  Answer 
period  EKDT  may  process  the  application 
by  expedited  procedures.  Such 
procedures  may  consist  of  the  adoption 
of  a  show-cause  order,  a  tentative  order, 
or  in  appropriate  cases  a  final  order 
without  further  proceedings. 

Docket  Number:  OST-1995-370. 

Date  Filed:  September  9,  2002. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  September  30,  2002. 

Description:  Amendment  of  United 
Air  Lines,  Inc.,  pursuant  to  49  U.S.C. 
41101, 14  CFR  parts  201  and  302,  and 
Subpart  B,  amending  its  application  for 
renewal  of  its  certificate  of  public 
convenience  and  necessity  for  Route 
703.  authorizing  it  to  engage  in 
scheduled  foreign  air  transportation  of 
persons,  property,  and  mail  bom  any 
point  or  points  in  the  United  States,  via 
any  intermediate  points,  to  any  point  or 
points  in  Peru  and  beyond,  consistent 
with  the  open  skies  regime  between  the 
United  States  and  Peru. 

Do<^et  Number:  OST-2002-1333a 

Date  Filed:  September  10,  2002. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  October  1,  2002. 

Description:  Application  of  TAP  Air 
Portugal,  pursuant  to  49  U.S.C  41301 
and  41302, 14  CFR  parts  211  and  302, 
and  subpart  B,  requesting  an 
amendment  to  its  foreign  air  carrier 
permit  authorizing  TAP  to  provide:  (a) 
Scheduled  foreign  air  transportation  of 
persons,  property  and  mail  from  points 
behind  Portugal  via  Portugal  and 
intermediate  points  to  a  point  or  points 
in  the  United  States  and  beyond,  as 
provided  in  Aimex  I  of  the  Open  Skies 
Agreement,  together  with  all  of  the 
operational  rights  provided  for  in  the 
^jmex;  and,  (b)  charter  service  in 
foreign  air  transportation  of  passengers 
(and  their  accompanying  baggage)  and/ 


or  cargo  to  the  full  extent  permitted  by 
Aimex  n  of  the  Open  Skies  Agreement 

Docket  Number:  OST-2002-13365. 

Date  Filed:  September  13,  2002. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  October  4,  2002. 

Description:  Application  of  Glen  wood 
Aviation,  LLC,  d/b/a  America  Rising, 
piirsuant  to  49  U.S.C  41 102,  part  204 
and  subpart  B,  requesting  a  certificate  of 
public  convenience  and  necessity, 
authorizing  Glenwood  to  engage  La 
interstate  scheduled  air  transportation 
of  (lersons,  property  and  mail. 

Andrea  M.  Jenldns, 

Federal  Register  Liaison . 

(FR  Doc.  02-23921  Filed  9-19-02:  8:45  am] 

BILUNQ  COM  4»10-a-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Fitness  Determination  of  Mufti>Aero, 
Inc.  cVMi  Air  Choice  One 

AGENCY:  Office  of  Secretary,  Department 
of  Transportation. 

ACTION:  Notice  of  Order  to  Show  Cause 
(Order  2002-9-14),  Docket  OST-02- 
12417. 

SUMMARY:  The  Department  of 
Transportation  is  directing  all  interested 
persons  to  show  cause  why  it  should 
not  issue  an  order  finding  Multi-Aero, 
Inc.  d/b/a  Air  Choice  One  fit,  willing, 
and  able  to  provide  scheduled  passenger 
operations  as  a  commuter  air  carrier 
under  49  U.S.C.  41738. 

Responses:  Obiections  and  answers  to 
objections  should  be  filed  in  Docket 
OST-02-12417  and  addressed  to  the 
Department  of  Transportation  Dockets, 
PL-401,  400  Seventh  Street,  SW., 
Washington,  DC  20590,  and  should  be 
served  on  all  persons  listed  in 
Attachment  A  to  the  order.  Persons 
wishing  to  file  objections  should  do  so 
no  later  than  September  27,  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

James  Lawyer,  Air  Carrier  Fitness 
Division  (X-56,  Room  6401),  U.S. 
Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590,  (202)  366-1064. 

Dated:  September  13.  2002. 
Read  C  Van  De  Water, 
Assistant  Secretary  for  Aviation  and 
International  Affairs. 

[FR  Doc.  02-23923  Filed  9-19-02;  8:45  am] 
8ILUNQ  COM  4»10-«2-P 


59330 


Federal  Register /Vol.  67,  No.  183 /Friday,  September  20.  2002 /Notices 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration     I 

Denial  of  Motor  Vehlcto  Defect  Petition 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA). 
Department  of  Transportation. 
action:  Denial  of  petition  for  a  defect 
investigation. 

SUMMARY:  This  notice  sets  forth  the 
reasons  for  the  denial  of  a  petition 
submitted  to  NHTSA  under  49  U.S.C. 
30162,  by  Mr.  William  Salyer, 
requesting  that  the  agency  conunence  a 
proceeding  to  determine  the  existence  of 
a  defect  related  to  motor  vehicle  safety 
in  certain  Jeep  Cherokee  and  Jeep  Grand 
Cherokee  vehicles.  After  a  review  of  the 
petition  and  other  information,  NHTSA 
has  concluded  that  further  expenditure 
of  the  agency's  investigative  resources 
on  the  issues  raised  by  the  petition  does 
not  appear  warranted.  The  agency 
accoridingly  has  denied  the  petition.  The 
petition  is  hereinafter  identified  as 
DP02-O05. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Jonathan  White,  Chief,  I>efect  and  Recall 
Information  Analysis  Division,  Office  of 
Defects  Investigation  (GDI),  NHTSA, 
400  Seventh  Street,  SW.,  Washington, 
DC  20590.  Telephone:  (202)  366-5226. 
SUPPLEMENTARY  INFORMATION:  On  April 
11.  2002,  Mr.  Walter  Salyer  submitted  a 
petition  requesting  that  the  agency 
investigate  sudden  acceleration  in 
model  year  (MY)  1991-1995  Jeep 
Cherokee  and  MY  1993-1995  Jeep 
Grand  Cherokee  vehicles  (subject 
vehicles),  a  vehicle  population  of 
1,302,000.  The  petition  alleges  that  a 
defect  exists  in  the  subject  vehicles 
involving  the  desi^  and  assembly  of 
the  connector  interface  between  the 
main  wiring  harness  and  the  powertrain 
control  module  (PCM)  in  these  vehicles. 
The  petitioner  states  that  with  the  cruise 
control  power  switch  in  the  "OFF" 
j>osition,  the  {>otential  at  the  vent  and 
vacuum  pins  is  approximately  zero 
volts.  The  neighbaring  pins  are  all 
operating  at  approximately  battery 
voltage.  Mr.  Siayler  alleges  that  oirrent 
flow  from  the  neighboring  pins  to  the 
vent  and  vacuum  pins  could  occur  in 
the  presence  of  an  electrically 
conductive  contaminant  (water/ 
moisture),  and  that  energization  of  the 
cruise  control  can  occur.  Mr.  Salyer 
alleges  that  such  cruise  control 
energization  leads  to  a  rapid  increase  in 
engine  speed  to  wide-open  throttle.  Mr. 
Salyer  further  alleges  that  depending  on 
the  state  of  the  cruise  control  power 
switch,  this  undesired  acceleration  may, 


or  may  not,  be  terminated  by 
application  of  the  service  brakes. 

The  cruise  control  system  in  the 
subject  vehicles  is  electrically 
controlled  and  vacumn  operated.  The 
PCM  operates  the  vehicle  speed  control 
system  by  controlling  the  vent  and 
vacuiun  functions  of  the  speed  control 
servo  circuits.  Depending  on  the  signal 
it  receives  frtim  the  vehicle  speed 
control  switches,  the  PCM  either  applies 
vacuum  to  or  vents  vacuum  from  the 
servo,  by  applying  voltage  to  either  the 
vent  or  vacuum  pin.  The  servo  is 
directly  connected  by  cable  to  the 
throttle  plate  in  the  throttle  body. 

The  petitioner,  Mr.  Salyer,  correctly 
states  diat  with  the  cruise  control  power 
switch  in  the  "OFF"  position,  the 
potential  at  the  vent  and  vacuum  pins 
is  zero  volts.  The  neighboring  pins  are 
operating  at  approximately  battery 
voltage.  Mr.  Sayler  concludes  that 
current  flow  from  the  neighboring  pins 
to  the  vent  and  vacuimi  pins  could 
occur  in  the  presence  of  an  electrically 
conductive  contaminant  (water/ 
moisture),  and  that  energization  of  the 
cruise  control  can  occur.  An  analysis  of 
the  cruise  control  circuit  shows  that  it 
maybe  possible  for  the  engine  to  operate 
at  full  throttle  if  this  malfunction 
occurs.  The  cruise  control  is  designed  to 
be  deactivated  with  brake  pedal 
application;  however,  Mr.  Salyer  notes 
that  if  other  parts  of  the  system 
malfunction  at  the  same  time,  it  is 
possible  that  the  cruise  control  will  not 
shut  off. 

In  September  1997,  DaimlerChrysler 
Corporation  (DCX)  commenced  a  Safety 
Improvement  Campaign,  971-002,  to 
install  brake  transmission  shift 
interlocks  (BTSI)  in  MY  1984-1995  Jeep 
Cherokees  and  Wagoneers  and  MY 
1993-1995  Jeep  Grand  Cherokee  and 
Grand  Wagoneer  vehicles  equipped 
with  automatic  transmissions,  a  total  of 
1,010,000  vehicles.  The  BTSI  prevents 
the  operator  from  shifting  out  of  "Park" 
unless  the  brake  pedal  is  depressed. 

In  March  1998,  Mr.  Salyer 's  company, 
Infospace,  Inc.,  conducted  an  analysis  of 
a  sudden  acceleration  crash  occurring  in 
Jime  1996  involving  a  MY  1993  Jeep 
Grand  Cherokee  in  Mercer  Island, 
Washington.  This  vehicle  did  not  have 
a  BTSI.  The  Grand  Cherokee  allegedly 
suddenly  accelerated  when  the  operator 
shifted  into  "Drive"  and  hit  a  retaining 
wall,  resulting  in  a  serious  injury  to  a 
pedestrian.  Mr.  Salyer's  analysis 
concluded  that  water  in  the  PCM  was 
the  cause  of  the  sudden  acceleration. 
The  number  of  sudden  acceleration 
reports  involving  the  subject  vehicles 
received  by  ODI  from  consumers  in  each 
calendar  year  from  1993  through  Jime 
12,  2002,  shows  a  marked  reduction  in 


reports  in  1998  and  continuing  through 
June  2002.  In  addition,  the  data 
furnished  by  Mr.  Salyer  also  shows  a 
dramatic  downward  trend  since  1997. 
This  data  obtained  solely  from  DCX  is 
illustrated  on  page  36  of  the  petitioner's 
report,  and  shows  approximately  210 
reports  in  1997  and  30  in  2000.  It 
appears  that  DCX's  safety  improvement 
campaign  has  had  a  dramatic  effect, 
implying  that  the  major  cause  for  the 
sudden  acceleration  in  the  subject 
vehicles  was  incorrect  pedal 
application. 

ODI  has  received  a  total  of  476 
complaints  of  sudden,  iinintended 
acceleration,  for  all  causes,  on  the 
subject  vehicles.  Only  36  complaints  of 
sudden  acceleration,  for  all  causes,  have 
been  reported  during  the  past  two  years. 
None  of  these  complaints  refer  to  any 
malfunction  or  defect  related  to  the 
main  wiring  harness  connector  or  the* 
PCM  and  none  refer  to  water  intrusion 
into  the  PCM. 

While  it  may  be  possible  for  water  in 
the  PCM  to  activate  the  cruise  control  in 
the  subject  vehicles  under  rare 
circumstances,  such  activation  would 
not  lead  to  a  sudden  acceleration 
incident  unless  there  was  also  a 
malfunction  of  the  switch  that  shuts  off 
the  cruise  control  upon  application  of 
the  brake  pedal.  Moreover,  incidents  of 
sudden  acceleration  in  the  subject 
vehicles  have  significantly  decreased 
since  the  beginning  of  DCX's  campaign, 
so  that  the  cxurent  rate  of  such  incidents 
is  comparable  to  the  rates  of  other  "^ 

vehicle  models.  Thus,  it  appears  that  the 
predominant  cause  of  sudden 
acceleration  incidents  involving  the 
subject  vehicles  has  been  pedal 
misapplication,  rather  than  water 
contamination. 

For  the  foregoing  reasons,  further 
expenditiire  of  the  agency's 
investigative  resources  on  the  issues 
raised  by  the  petition  does  not  appear  to 
be  warranted.  Therefore,  the  petition  is 
denied. 

Authority:  49  U.S.C.  30162(d);  delegations 
of  authority  at  CFR  1.50  and  501.8. 

Issued  on:  September  10,  2002. 
Kenneth  N.  Weinstein, 
Associate  Administrator  for  Enforcement. 
(FR  Doc.  02-23915  Filed  9-19-02;  8:45  am) 
BIUMQ  CODE  4«10-«»-P 


Federal  Register /Vol.  67,  No.  183 /Friday,  September  20,  2002 /Notices 


59331 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Dodwt  No.  MC-^20991] 

GreytKHind  Unas,  Inc.,  and  Laidlaw 
Inc.— Continuartce  In  Control— Cnicero 
U.S.A.,  LLC. 

AGENCY:  Surface  Transportation  Board. 
ACTKM:  Notice  tentatively  approving 
finance  transaction. 

summary:  Greyhound  Lines,  Inc. 
(Greyhoimd),  a  motor  passenger  carrier, 
and  Laidlaw  Inc.  (LaicUaw),  a 
noncarrier,  through  their  indirectly 
controlled  subsidiary,  Sistema 
Intemadonal  de  Transporte  de 
Autobuses.  Inc.  (SITA),  seek  approval 
imder  49  U.S.C.  14303  to  continue  in 
indirect  control  of  Crucero,  U.S.A., 
L.L.C.  (Crucero),  upon  Crucero's 
becoming  a  regulated  motor  pa^enger 
carrier.  Persons  wishing  to  oppose  the 
application  must  follow  the  rules  under 
49  CFR  1182.5  and  1182.8.  The  Board 
has  tentatively  approved  the 
transaction,  and,  if  no  opposing 
comments  are  timely  filed,  this  notice 
will  be  the  final  Board  action. 
DATES:  Comments  are  due  by  November 
4,  2002.  Applicant  may  file  a  reply  by 
November  19,  2002.  If  no  comments  are 
filed  by  November  4,  2002,  this  notice 
is  effective  on  that  date. 
ADDRESSES:  Send  an  original  and  10 
copies  of  any  comments  referring  to  STB 
Docket  No.  MC-F-20991  to:  Surface 
Transportation  Board,  1925  K  Street, 
NW..  Washington,  DC  20423-0001.  In 
addition,  send  one  copy  of  comments  to 
applicants'  representative:  Fritz  R. 
Kahn.  1920  N  Street.  NW.  (8th  Floor), 
Washington,  DC  20036-1601. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar.  (202)  565-1600. 
[Assistance  for  the  hearing  impaired  is 
available  through  the  Federal 
Information  Relay  Service  (FIRS):  1- 
80O-877-8339]. 
SUPPLEMENTARY  INFORMATION: 
Greyhound,  an  indirect  subsidiary  of 
Laidlaw,  holds  nationwide,  motor 
passenger  carrier  operating  authority 
under  Docket  No.  MC-1515.  Through  its 
noncarrier  subsidiary,  SITA,  Greyhound 
controls  Americanos  U.S.A.,  L.L.C. 
(MC-309813).  operating  between 
Mexican  border  crossings  at  points  in 
TX.  on  the  one  hand,  and,  on  the  other. 
Albuquerque,  NM,  Denver,  CO,  Dallas 
and  Houston,  TX,  and  Chicago,  IL.  and 
between  other  points  in  the 
southemwestem  United  States; 
Autobuses  Amigos.  L.L.C.  (MC-34062). 
operating  between  Mexican  border 
crossing  points  at  Brownsville  and 


Houston,  TX,  and  points  in  the 
southeastern  United  States;  and 
Gonzalez,  Inc.,  d/b/a/  Golden  State 
Transportation  (MC-1 73837),  operating 
in  Arizona,  California,  Colorado,  and 
Nevada.' 

Laidlaw  also  directly  or  indirectly 
controls  a  nimiber  of  motor  passenger 
carriers,  including  Laidlaw  Transit  Ltd 
(MC-1 02 189),  and  Greyhound  Canada 
Transportation  Corp.  (MG-304126),  both 
of  which  are  authorized  to  conduct 
charter  and  special  passenger  carrier 
operations  within  the  United  States. 
Laidlaw's  other  motor  passenger  carrier 
subsidiaries,  with  the  exception  of 
Greyhoimd,  are  also  largely  limited  to 
charter  and  special  operations  within 
the  United  States. 

Crucero,  a  company  indirectly 
controlled  by  Applicants  through  their 
noncarrier  subsidiary,  SITA,  holds  no 
authority  to  operate  as  a  motor 
passenger  carrier,  but  has  filed  an 
application  (Form  OP-l(P)]  with  the 
U.S.  Department  of  Transportation, 
Federal  Motor  Carrier  Safety 
Administration,  for  authority  to  perform 
scheduled,  regular-route  service  in 
California  and  Arizona. 

Applicants  note  that  Crucero  will 
concentrate  on  serving  the 
transportation  needs  of  Hispanic 
passengers  principally  between  Los 
Angeles,  CA,  and  Phoenix,  AZ,  on  the 
one  hand,  and,  on  the  other,  the 
Mexican  border  crossing  points  at  San 
Ysidro  and  Calexico.  CA.  and  Nogales 
and  Douglas,  AZ.  The  applicants  assert 
that  the  affiliation  of  Crucero  with 
Greyhoimd  and  its  regulated  carriers 
will  ensure  that  Crucero  will  have  an 
adequate  number  of  buses  to  meet  the 
travel  needs  of  its  passengers  and  to 
make  them  available  for  its  Greyhound 
and  Laidllaw  affiliates  when  needed. 
Applicants  maintain  that  such 
arrangements  will  render  the  operations 
of  Crucero  efficient  and  economical, 
which  will  enure  to  the  benefit  of  the 
public. 

Under  49  U.S.C.  14303(b),  we  must 
approve  and  authorize  a  transaction  we 
find  consistent  with  the  public  interest, 
taking  into  consideration  at  least:  (1) 
The  efiiect  of  the  transaction  on  the 
adequacy  of  transportation  to  the  public; 
(2)  the  total  fixed  charges  that  result; 


'  Through  its  noncarrier  subsidiary,  GLI  Holding 
Company,  Greyhound  also  controls  Rockford  Coach 
Lines,  L.L.C.  (MC-e6810),  operating  in  Illinois; 
Valley  Transit  Co.,  Inc.  (MC-74),  operating  in 
Texas;  Carolina  Coach  Company  (MC-1 3300), 
operating  in  Delaware,  Maryland,  North  Carolina, 
Pennsylvania  and  Virginia;  Texas,  New  Mexico  k 
Oklahoma  Coaches,  Inc.,  (MC-61120),  operating  in 
Colorado,  Kansas,  New  Mexico,  Oklahoma  and 
Texas;  and  Vermont  Transit  Co.,  Inc.  (MC-45626), 
operating  in  Maine,  Massachusetts,  N«w 
Ftampshiite,  New  York  and  Vermont. 


and  (3)  the  interest  of  affected  carrier 
employees. 

Applicants  have  submitted  the 
information  required  by  49  CFR  1182.2. 
including  information  to  demonstrate 
that  the  proposed  transaction  is 
consistent  with  the  public  interest 
under  49  U.S.C.  14303(b).  Specifically, 
applicants  have  shown  that  the 
proposed  transaction  will  have  a 
positive  effect  on  the  adequacy  of 
transportation  to  the  public  and  will 
result  in  no  increase  in  fixed  charges 
and  no  changes  in  employment.  See  49 
CFR  1182.2(a)(7).  Additional 
information  may  be  obtained  from 
applicants'  representative. 

On  the  basis  of  the  application,  we 
find  that  the  proposed  transaction  is 
consistent  with  the  public  interest  and 
should  be  authorized.  If  any  opposing 
comments  are  timely  filed,  this  finding 
will  be  deemed  vacated,  and,  imless  a 
final  decision  can  be  made  on  the  record 
as  developed,  a  procedural  schedule 
will  be  adopted  to  reconsider  the 
application.  See  49  CFR  1182.6(c).  If  no 
opposing  comments  are  filed  by  the 
expiration  of  the  comment  period,  this 
decision  will  take  effect  automatically 
and  will  be  the  final  Board  action. 

Board  decisions  and  notices  are 
available  on  oiu*  website  at  "http:// 
www.stb.dot.gov." 

This  decision  wUl  not  significantly 
affect  either  the  quality  of  the  human 
enviroEunent  or  the  conservation  of 
energy  resources.  ' 

It  is  ordered: 

1.  The  proposed  continuance  in 
control  is  approved  and  authorized, 
subject  to  the  filing  of  opposing 
comments. 

2.  If  timely  opposing  comments  are 
filed,  the  findings  made  in  this  decision 
will  be  deemed  as  having  been  vacated. 

3.  This  decision  will  be  effective  on 
November  4,  2002,  unless  timely 
opposing  comments  are  filed. 

4.  A  copy  of  this  notict  will  be  served 
on:  (1)  llie  U.S.  Department  of 
Transportation,  Federal  Motor  Carrier 
Safety  Administration,  400  7th  Street, ' 
SW.,  Room  8214.  Washington.  DC 
20590;  (2)  the  U.S.  Department  of 
Justice.  Antitrust  Division,  10th  Street  ft 
Pennsylvania  Avenue.  NW.. 
Washiiigton,  DC  20530;  and  (3)  the  U.S. 
Department  of  Transportation,  Office  of 
the  General  Counsel,  400  7th  Street, 
SW..  Washington.  DC  20590. 

Decided:  September  13,  2002. 

By  the  Board,  Chairman  Morgan  and  Vice 
Chairman  Burkes. 
Vernon  A.  Williuns, 
Secretary. 

(FR  Doc.  02-23950  Filed  »-19-02;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Bureau  of  Transportation  Statistics 

Agency  Infonnation  Collection 
Activities  Under  0MB  Review:  0MB 
No.  2139-0007  Omnibus  Customer 
Satisfaction  Surveys 

agency:  Bureau  of  Transportation 
Statistics  (BTS),  DOT. 
ACTION:  Notice. 

0MB  CONTROL  NUMBER:  2139-0007 
(Omnibus  Customer  Satisfaction  Survey 
Program). 

SUMMARY:  BTS  has  submitted  an 
Information  Collection  Request  (ICR) 
.  described  in  this  notice  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  and  approval  as  required  under 
the  Paperwork  Reduction  Act  of  1995 
(PRA).  Public  Law  104-13.  This 
information  collection  i»  a  targeted 
survey  covered  by  OMB  control  number 
2139-0007,  which  expires  on  April  30, 
2004. 

DATES:  Comments  must  be  submitted  on 
or  before  October  21,  2002. 
ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Building,  Room 
10202,  Washington,  DC  20502,  ATTN: 
Desk  Officer  for  the  Bureau  of 
Transportation  Statistics.  Comments 
should  identify  the  OMB  approval 
niunber  and  be  submitted  in  duplicate. 
The  OMB  requests  comments  by 
October  21,  2002  to  process  the  ICR 
expeditiously. 

FOR  FURTHER  INFORMATION  CONTACT:  June 
Taylor  Jones,  Survey  Statistician,  Officer 
of  Survey  Programs,  Bureau  of 
Transportation  Statistics,  400  Seventh 
Street,  SW.,  Washington,  DC  20590- 
0001;  (202)  366-4743;  fax:  (202)  366- 
3385;  e-mail:  june.jones@bts.gov. 
SUPPLEMENTARY  INFORMATION: 

Title:  Omnibus  Customer  Satisfaction 
Surveys — Targeted  Survey. 

OMB  Approval  Numbers:  2139-0007. 

Executive  Order  (E.O.)  12862,  Setting 
Customer  Service  Standards,  directs 
certain  federal  agencies  to  conduct 
surveys  to  determine  the  kind  and 
quality  of  services  and  products  our 
customers  want  and  their  level  of 
satisfaction  with  existing  services  and 
products.  BTS  surveys  its  own 
customers  and  assists  other  DOT 
agencies  in  their  efforts  to  evaluate 
customer  satisfaction.  BTS  uses  the 
infonnation  it  collects  to  improve 
product  development  and  service 
delivery  and  determine  whether 
additional  products  and  services  are 
needed.  In  accordance  with  the  E.O., 


BTS  is  planning  to  conduct  a  survey  of 
airline  pilots  (private,  commercial,  and 
transport)  to  assess  the  effectiveness  of 
and  their  satisfaction  with  the  Safety 
Seminar  program  conducted  by  the 
Federal  Aviation  Adnunistration  (FAA). 
A  two-page  questionnaire  will  be  mailed 
to  a  sample  of  pilots.  Results  from  the 
survey  will  be  used  to  evaluate  the 
usefulness  of  the  information  presented 
in  the  FAA-sponsored  safety  seminars 
and  will  assess  the  effectiveness  of 
seminar  presentation  techniques.  Pilots 
will  also  be  asked  to  provide 
recommendations  on  what  topics 
should  be  covered  in  future  safety 
seminars  and  to  identify  the  best 
methods  for  presenting  safety 
information.  Pilots  who  do  not  currently 
participate  in  the  safety  seminar 
program  will  be  asked  to  provide 
recommended  changes  to  the  program 
that  would  increase  the  likelihood  of 
their  participation. 

Estimated  annual  burden  hours:  This 
is  a  one-time  survey  and  is  not  currently 
scheduled  to  be  conducted  on  a  regular 
basis.  The  questionnaire  will  require  an 
average  of  10  minutes  to  complete  and 
the  sample  size  will  be  approximately 
6,000  pilots.  The  estimated  response 
rate  for  this  population  is  approximately 
50%  resulting  in  a  total  of  450  burden 
hours. 

Estimated  Armual  Cost  of  Burden: 
(Government  Only):  The  combined 
estimated  cost  to  the  government  is 
$70,000.  This  figure  includes  salary 
costs  \)ased  on  hoius,  overhead, 
printing,  and  payment  to  contractors. 

Susan  Lapham, 

Associate  Director  for  Statistical  Programs. 
[FR  Doc.  02-23920  Filed  9-19-02;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Notice  of  Issuance  of  Final 
Determination  Concerning  Notet)ooit 
Computer  Products 

AGENCY:  Customs  Service,  Department 

of  the  Treasury. 

ACTION:  Notice  of  final  determination. 

SUMARY:  This  docimient  provides  notice 
that  Customs  has  issued  a  final 
determination  concerning  the  country  of 
origin  of  certain  notebook  computer 
products  which  were  offered  to  the 
United  States  Government  imder  an 
undesignated  government  procurement 
contract.  The  final  determination  foimd 
that  based  upon  the  facts  presented,  the 
country  of  origin  of  notebook  computer 
products  assembled  in  the  United_States 


with  United  States  and  foreign 
components  is  the  United  States. 

DATE:  The  final  determination  was 
issued  on  February  3, 1998.  A  copy  of 
the  final  determination  is  attached.  Any 
party-at-interest,  as  defined  in  19  CFR 
177.22(d),  may  seek  judicial  review  of 
this  final  determination  within  30  days 
of  September  20,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Craig  Walker,  Special  Classification  and 
Marking  Branch,  Office  of  Regulations 
and  Rulings  (202-572-8836). 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  on  February  2, 1998, 
pursuant  to  subpart  B  of  part  177, 
Customs  Regulations  (19  CFR  part  177, 
subpart  B),  Customs  issued  a  final 
determination  concerning  the  coimtry  of 
origin  of  certain  notebook  computer 
products  which  were  offered  to  the 
United  States  Government  under  an 
undesignated  government  procurement 
contract.  The  U.S.  Customs  ruling 
number  is  HQ  560677.  This  final 
determination  was  issued  at  the  request 
of  Dell  Computer  Corporation  under 
procedures  set  forth  at  19  CFR  part  177, 
subpart  B,  which  implements  Title  IQ  of 
the  Trade  Agreements  Act  of  1979,  as    - 
amended  (19  U.S.C.  2511-18).  The  final 
determination  concluded  that,  based 
upon  the  facts  presented,  the  assembly 
in  the  United  States  of  foreign  and 
United  States  components  to  create 
certain  notebook  computer  products 
results  in  a  substantial  transformation  of 
the  foreign  components.  Accordingly, 
the  country  of  origin  of  the  computer 
products  is  the  United  States. 

Section  177.29,  Customs  Regulations 
(19  CFR  177.29),  provides  that  notice  of 
final  determinations  shall  be  published 
in  the  Federal  Register  within  60  days 
of  the  date  the  final  determination  is 
issued.  Section  177.30,  Customs 
Regulations  (19  CFR  177.30),  states  that 
any  party-at-interest,  as  defined  in  19 
■  CFR  177.22(d),  may  seek  judicial  review 
of  a  final  determination  within  30  days 
of  publication  of  such  determination  in 
the  Federal  Register.  Customs  has 
recently  learned  that  notice  of  the  final 
determination  issued  as  HQ  560677  was 
inadvertently  not  published  as  required 
by  19  CFR  177.29.  Nevertheless,  because 
publication  of  notice  of  the  final 
determination  is  a  prerequisite  to  the 
initiation  of  judicial  review  of  the 
determination  by  a  party-in-interest 
under  19  CFR  177.30,  this  document 
gives  notice  of  the  final  determination 
issued  on  February  3, 1998.  Any  party- 
at-interest,  as  defined  in  19  CFR 
177.22(d),  may  seek  judicial  review  of 
this  final  determination  within  30  days 
of  September  20,  2002. 
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Dated:  September  6,  2002. 
Michael  T.  Schmitz, 
Assistant  Commissioner,  Office  of 
Regulations  and  Rulings. 

HQ  560677 

February  3, 1998. 

MAR-05  RR:TC:SM  560677  BLS 

CATEGORY:  Marking 

Richard  F.  Busch,  II, 
Hall  &  Evans,  L.L.C.,  1200  Seventeenth 
Street,  Denver,  Colorado  80202-5817. 
Re:  U.S.  Government  Procurement;  Final 
Determination;  Title  III,  Trade  Agreements 
Act  of  1979  (19  U.S.C.  2511);  Subpart  B, 
Part  177,  Customs  Regulations  (19  CFR 
177.21  et  seq.y,  Country  of  origin  of 
Notebook  computer  products;  substantial 
transformation;  HRL  735608;  HRL  559336 
Dear  Mr.  Busch:  This  is  in  reference  to 
your  letters  dated  September  23  and 
September  29, 1997,  on  behalf  of  Dell 
Computer  Corporation  (Dell),  requesting  a 
final  determination  of  origin  under  Subpart 
B  of  Part  177,  Customs  Regulations  (19  CFR 
177.21  et  seq.)  in  connection  with  the 
offering  of  two  portable  notebook  computer 
products  for  sale  to  the  U.S.  Government. 
(Scenarios  1  and  2  of  your  submission). 

In  your  letter  of  December  3, 1997,  you  also 
advised  that  Dell  was  withdrawing  its  ruling 
request  at  this  time  in  connection  with 
Scenario  3,  pertaining  to  certain  operations 
in  the  U.S.,  but  would  re-submit  the  request 
with  additional  information  at  a  later  date. 
Under  the  circuin stances,  we  will  address 
only  the  issues  pertaining  to  the  notebook 
computers. 

Under  Subpart  B  of  Part  177,  which 
implements  Title  III  of  the  Trade  Agreements 
Act  of  1979,  as  amended  (19  U.S.C.  2511  et 
seq.),  the  Customs  Service  issues  country  of 
origin  advisory  rulings  and  final 
determinations  on  whether  an  article  is  or 
would  be  a  product  of  a  designated  foreign 
coimtry  or  instrumentality  for  the  purpose  of 
granting  waivers  of  certain  "Buy  America" 
restrictions  in  U.S.  law  or  practice  for 
products  offered  for  sale  to  the  U.S. 
Government.  Hall  &  Evans,  L.L.C.,  as  counsel 
to  Dell,  a  party-at-interest  within  the  meaning 
of  19  CFR  177.22(d)(1),  is  entitled  to  request 
this  final  determination. 

Facts 

The  two  notebook  computer  products, 
"Twister"  and  "Mojave,"  are  designed  and 
engineered  to  meet  a  broad  range  of  custom 
configurations.  Mojave  is  primarily  designed 
to  meet  the  needs  of  govenunent  agencies/ 
large  corporations,  and  Twister  is  primarily 
designed  to  meet  the  needs  of  sophisticated 
individuals  and  small  businesses. 

In  general,  both  the  Mojave  and  Twister 
notebook  computers  will  be  manufactured  by 
Dell  from  parts  and  components  sourced 
^  through  multiple  vendors  in  a  variety  of 
countries.  Dell's  Texas  manufacturing 
operation  consists  of  three  phases.  The  first 
phase  is  the  Government  customer's  design/ 
order,  which  is  the  actual  beginning  of  a 
customized  notebook  computer  system.  The 
second  phase  of  the  manufacturing  operation 
involves  the  assembly  of  parts,  subassemblies 
and  components  during  a  multi-station 


production  process.  Finally,  Dell  has 
developed  a  proprietary  systems  integration 
process  (FISH/FIDA)  that  transforms  the  non- 
operational  "chassis"  for  Twister  and  Mojave 
into  customized  computer  notebook  systems 
that  will  operate  to  the  precise  requirements 
of  different  Government  customers. 

You  state  that  Dell  employs  software 
programmers  and  hardware  engineers,  who 
must  not  only  write  the  appropriate  software 
to  configure  each  system  on  a  build-to-order 
basis,  but  also  ensure  all  existing  software 
and  components  are  fully  compatible  and 
optimized  with  the  thousands  of  software 
and  hardware  component  configurations 
which  the  Government  may  dictate.  You  also 
state  that  all  Dell  employees  who  work  on  the 
Mojave  and  Twister  production  lines  must 
attend  internal  training  to  become  certified  to 
perform  the  delicate  tasks  required  in  a 
niunber  of  the  manufacturing  stations. 

Assembly  of  Twister 

When  the  chassis  is  received  from  the 
Taiwanese  OEM  (original  equipment 
manufacturer),  the  UCD  and  the  CPU  are 
already  installed  on  the  base  plastics,  but  the 
BIOS  and  memory  modules  are  not  so 
installed.  The  components  are  sourced  from 
various  countries,  which  include:  the  chassis 
(Taiwan);  hard  disk  drive  (Thailand);  BIOS 
chip  (U.S.);  floppy  disk  drive  (China);  AC 
adapter  (China,  but  in  the  future,  Thailand); 
CD  ROM  (Japan);  fax  modem  cards  (U.S.); 
docking  station  (Taiwan);  and  the  memory 
board  (Korea,  Japan,  or  Singapore).  The 
process  of  assembling  the  product  is  as 
follows: 

Station  1.  Dell  receives  chassis;  it  is  checked 
for  defects  and  placed  on  the  assembly 
line.  The  chassis  is  matched  with  a  specific 
order. 
Station  2.  System  service  tag  numbers  are 
input;  customer-specific  testing  regime  is 
configured  and  loaded;  customer-siiecific 
disk  configured. 
Station  3.  BIOS  chip  and  memory  modules 

installed. 
Station  4.  Hard  Disk  Drive  prepared  for 

installation. 
Station  5.  Hard  Disk  Drive  installed  into 

notebook  chassis. 
Station  6.  PCMQA  modem  card  installed. 
Station  7.  AC  adapter  plugged  in,  PCMCIA 
insert  removed  and  network  interface  card 
inserted.  Notebook  booted  and  Flash  BIOS 
burned  into  non-volatile  RAM.  FISH/FIDA 
configiu^  a  customer-specific  machine 
and  begins  running  diagnostic  tests. 
Station  8.  Electro-Mechanical  Repair.  Any 
notebooks  with  technical  problems  are  sent 
to  this  station  for  repair. 
Station  9.  Quality  Control. 
Station  10-12.  ISell  customized  and 
proprietary  "Pic  to  Light"  assembly 
process.  (A  manufacturing  system  that 
identifies  specific  peripherals,  components 
and  subassemblies  for  inclusion  into  the 
manufacturing  process  along  the  assembly 
line.) 
Station  13.  "Out  of  Box"  Audit.  Notebooks 
are  taken  randomly  from  the  assembly  line 
and  tested. 
Station  14.  Automatic  processing  and  , 
shipping. 


Assembly  of  Mojave 

The  assembly  of  Mojave  is  similar  but  not 
identical  to  that  of  Twister.  When  Dell 
receives  the  notebook  chassis  bom  Taiwan, 
the  LCD  screen,  floppy  disc  drive  and  the 
BIOS  chip  hav£  been  assembled  onto  the  base 
plastics,  but  neither  the  keyboard  nor  the 
CPU  and  other  primary  chips  are  installed. 
The  additional  components  which  make  up 
the  Mohave  are  identical  to  the  components 
assembled  to  make  the  Twister  with  the 
exception  of  the  keyboard,  which  is  not 
included  aspart  of  the  Twister  configiu^tion. 
The  components  are  sourced  from  various 
countries,  which  include:  the  chassis 
(Taiwan);  hard  disk  drive  (Thailand):  floppy 
disk  drive  (China);  AC  adapter  (China,  but  in 
the  future,  Thailand);  CD  ROM  (Japan);  fax 
modem  cards  (U.S.);  docking  station 
(Taiwan);  and  the  memory  board  (Korea, 
japan,  or  Singapore).  The  country  of  origin  of 
the  keyboard  is  Japan,  but  in  the  future  will 
be  Malaysia.  The  CPU  is  of  U.S.-origin.  The 
process  of  assembling  Mojave  is  as  foljows: 
Station  1.  Dell  receives  chassis:  it  is  checked 

for  defects  and  placed  on  the  assembly 

line.  The  chassis  is  matched  with  a  specific 

order. 
Station  2.  System  service  tag  numbers  are 

input;  customer-specific  testing  regime  is 

configured  and  loaded;  customer-specific 

disk  configured. 
Station  3.  CPU  processor  module  and  hybrid 

cooler  installed. 
Station  4.  Keyboard  installed. 
Station  5.  Memory  modules  installed. 
Station  6.  Hard  Disk  Drive  prepared  for 

installation. 
Station  7.  Hard  Disk  Drive  installed  into 

notebook  chassis. 
Station  8.  PCMCIA  modem  card  installed. 
Station  9.  Notebook  booted  and  Flash  BIOS 

burned  into  non-volatile  RAM.  FISH/FIDA 

configures  a  customer-specific  machine 

and  begins  running  diagnostic  tests. 
Station  IQ.  Electro-Mechanical  Repair.  Any 

notebooks  with  technical  problems  are  sent 

to  this  station  for  repair. 

The  operations  performed  at  Stations  11 
through  16  of  the  Mojave  assembly  line  are 
identical  to  the  operations  that  occur  at 
Stations  9  through  14  of  the  Twister  assembly 
line,  including  quality  control,  "Pic  to  Light" 
process,  testing,  and  shipping. 

Issue 

Whether  the  assembly  in  the  U.S.  of  the 
various  components  into  the  Twister  and 
Mojave  notebook  computers  constitute  a 
substantial  transformation,  such  that  the 
computers  may  be  considered  products  of  the 
U.S. 

Law  and  Analysis 

As  prescribed  under  Title  HI  of  the  Trade 
Agreements  Act,  the  origin  of  an  article  not 
wholly  the  growth,  product,  or  manufacture 
of  a  single  country  or  instrumentality  is  to  be 
determined  by  the  rule  of  substantial 
tiwisformation.  19  U.S.C.  §2518(4).  Such  art 
article  is  not  a  product  of  a  country  unless 
it  has  been  substantially  transformed  there 
into  a  new  and  different  article  of  commerce 
with  a  name,  character  or  use  different  frt)m 
that  of  the  article  or  articles  from  which  it 
was  transformed.  See  also  19  CFR 
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§  177.23(a).  Thus,  the  critical  issue  that  must 
be  addressed  in  determining  the  country  of 
origin  of  "Mojave"  and  "Twister"  is  whether 
the  imported  foreign  components  are 
substantially  transformed  as  a  result  of  the 
operations  performed  in  the  U.S.  That  is, 
does  the  name,  character  or  use  of  the  foreign 
components  change  as  a  result  of  the 
processing  and  assembly  operations 
performed  to  manufacture  the  notebook 
computers.  In  Belcrest  Linens  v.  United 
States.  573  F.  Supp.  1149  (CIT  1983),  afTd, 
741  F.2d  1368  (Fed.  Cir.  1984).  the  issue 
framed  by  the  court  was  whether  as  a  result 
of  the  assembly  process  the  parts  lose  their 
identity  and  become  an  integral  part  of  the 
new  article.  Assembly  operations  which  are 
minimal  or  simple,  as  opposed  to  complex  or 
meaningful,  will  generally  not  result  in  a 
substantial  transformation.  See  C.S.D.  85-25. 
However,  the  issue  of  whether  a  substantial 
transformation  occurs  is  determined  on  a 
case-by-case  basis. 

Dell  contends  that  the  chassis  and  other 
components  of  both  Mojave  and  Twister 
undergo  manufacturing  processes  resulting  in 
customized  notebook  computers  distinct 
from  the  components  from  which  they  were 
assembled.  In  this  regard.  Dell  emphasizes 
that  as  distinguished  from  other  companies' 
manual  load,  fixed  image  processes,  Mojave 
and  Twister  are  customer  specific  at  the  time 
of  the  order,  and  involve  the  loading  of 
operational  characteristics  and  the  specific 
software  capability  requested  by  the 
customer.  Dell  points  to  the  degree  of 
expertise  required  to  implement  its 
proprietary  FISH/FIDA  manufacturing 
process,  represented  by  its  skilled 
programmers  and  engineers.  Dell  states  that 
the  interactions  between  various  software 
packages  and  between  hardware  devices  are 
resolved  by  Dell's  FISH/FIDA  process,  which 
is  not  the  case  during  a  manual  installation 
process  (involving  operational  software  from 
diskettes  or  CD  ROMs).  Accordingly,  Dell 
argues  that  the  assembly  operations  coupled 
with  the  unique  customer-specific 
manufacturing  process  transform  the  foreign 
components  into  products,  notebook 
computer  systems,  with  a  character  and  use 
distinct  from  the  parts  from  which  they  were 
made. 

Customs  has  previously  considered  the 
issue  of  whether  the  processing  and  assembly 
of  electronic  components  into  a  finished 
article  results  in  a  substantial  transformation 
of  the  individual  components. 

In  Headquarters  Ruling  Letter  (HRL) 
711967  (March  17, 1980),  Customs  held  that 
television  sets  which  were  assembled  in 
Mexico  with  printed  circuit  boards,  power 
transformers,  yokes  and  tuners  from  Korea 
and  picture  tubes,  cabinets,  and  additional 
wiring  from  the  U.S.  were  products  of 


Mexico  for  country  of  origin  marking 
purposes.  The  U.S.  and  Korean  parts  were 
substantially  transformed  by  the  processing 
performed  in  Mexico  and  all  the  components 
lost  their  individual  identities  to  become 
integral  parts  of  the  new  article. 

In  HRL  732170  (January  5, 1990),  Customs 
held  that  a  backless  television  cabinet 
containing  a  tuner,  speaker  and  circuit  board 
imported  in  the  U.S.,  was  substantially 
transformed  there  when  assembled  with  a 
domestic  color  picture  tube,  deflection  yoke, 
electron  beam  bender  and  degaussed  coil, 
and  a  remote  control  into  a  finished 
television  receiver.  Customs  stated  that  the 
-imported  components  lost  their  individual 
identities  as  a  result  of  the  assembly 
operation  in  that  they  became  integral  parts 
of  a  new  article — a  television. 

HRL  735608  (April  27. 1995)  involved 
various  scenarios  pertaining  to  the  assembly 
of  a  desktop  computer  in  the  U.S.  and  the 
Netherlands.  In  one  of  the  scenarios,  foreign 
components  to  be  assembled  in  the  U.S. 
included  the  case  assembly  (including  the 
computer  case,  system  power  supply  and 
floppy  disc  drive),  partially  completed 
motherboard,  CPU  (which  controls  the 
interpretation  and  execution  of  instructions 
and  includes  the  arithmetic-logic  unit  and 
control  unit),  hard  disc  drive,  slot  board, 
keyboard  BIOS  and  system  BIOS  (  basic  input 
and  output  system).  Additional  components 
manufactured  in  the  U.S.  or  the  Netherlands 
to  be  assembled  into  the  finished  desktop 
computers  depending  on  the  model  included 
an  additional  floppy  drive,  CD  ROM  disk, 
and  memory  boards.  In  that  case.  Customs 
found  that  the  foreign  case  assemblies, 
partially  completed  motherboards,  hard  disk 
drives  and  slot  boards  underwent  a  change  in 
name,  character  and  use  as  a  result  of  the 
operations  in  the  U.S.  and  lost  their  separate 
identities  in  becoming  an  integral  part  of  a 
desktop  computer.  Customs  noted  that  the 
Unished  article,  a  desktop  computer,  was 
visibly  different  from  any  of  the  individual 
foreign  components,  acquiring  a  new  use, 
processing  and  displaying  information. 
Accordingly,  Customs  held  that  the 
individual  components  underwent  a 
substantial  transformation  as  a  result  of  the 
operations  performed  in  the  U.S.^ 


>  See  also  HRL  559336  dated  March  13, 1996. 
where  Customs  found  that  foreign  components  (i.e., 
clamshell  base,  LCD  video  display,  hard  disk  drive, 
floppy  disk  drive,  kA/C  power  adapter)  used  in  the 
assembly  of  notebook  computers  under  four 
scenarios  were  sulKtantially  transformed  as  a  result 
of  the  assembly  operations  performed  int  he  U.S.  In 
that  case,  depending  on  the  scenario,  the  clamshell 
was  either  complete  when  received  or  consisted  of 
a  separate  top  (video  display  component)  and  base, 
which  may  or  may  not  have  included  the  keyboard. 
It  is  also  noted  that  in  the  various  scenarios 


Based  on  the  totality  of  the  circvunstances 
of  this  case  and  consistent  with  the  rulings 
cited  above,  we  find  that  the  foreign 
components  that  are  used  in  the  manufacture 
of  the  notebook  computers  Twister  and 
Mojave  in  the  manner  described  are 
substantially  transformed  as  a  result  of  the 
operations  performed  in  the  U.S.  The  name,   ■ 
cheu°acter,  and  use  of  the  foreign  chassis  in 
each  case,  hard  disk  drive,  floppy  disc  drive, 
memory  boards  and  other  foreign 
components  change  as  r  result  of  the 
processing  and  other  assembly  operations 
performed  in  the  U.S.  Like  the  case 
assemblies  in  HRL  735608  and  HRL  559336, 
the  chassis',  hard  disk  drives,  floppy  disc 
drives,  memory  boards  and  other 
components  lose  their  separate  identities  and 
become  an  integral  part  of  a  notebook 
computer  as  a  result  of  the  assembly 
operations  and  other  processing.  The 
character  and  use  of  the  foreign  components 
are  changed  as  a  result  of  the  operations 
performed,  in  that  a  new  article,  a  notebook 
computer,  is  visibly  different  from  any  of  the 
individual  foreign  components,  acquiring  a 
new  use,  processing  and  displaying 
information. 

Holding  ^ 

Based  on  the  facts  presented,  foreign 
chassis',  hard  disk  drives,  floppy  disks, 
memory  bocU'ds  and  other  foreign 
components,  which  are  further  processed  and 
assembled  into  notebook  computers  in  the 
U.S.,  in  the  manner  described  above,  are 
substantially  tremsformed  as  a  result  of  the 
operations  performed  in  the  U.S. 
Accordingly,  the  country  of  origin  of  the 
notebook  computers  is  the  U.S. 

Notice  of  this  final  determination  will  be 
given  in  the  Federal  Register  as  required  by  . 
19  CFR  §  177.29.  Any  party-at-interest  other 
than  the  party  which  requested  this  final 
determination  may  request,  pursuant  to  19 
CFR  §  177.31,  that  Customs  reexamine  the 
matter  anew  and  issue  a  new  final 
determination. 

Any  party-at-interest  may,  within  30  days 
after  publication  of  the  Federal  Register 
notice  referenced  above,  seek  judicial  review 
of  this  final  determination  before  the  Court 
of  International  Trade. 

Sincerely, 
Stuart  P.  Seidel, 

Assistant  Commissioner,  Office  of 
Regulations  and  Rulings. 

[FR  Doc.  02-23758  Filed  9-19-02;  8:45  ainl 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart63 

[FRL-7375-91 

RIN  2060-AJ34 

National  Emiaalon  Standards  for 
Hazardous  Air  Pollutanta  for  Pesticide 
Acttva  Ingredient  Production 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rule;  amendments. 

summary:  On  Jime  23, 1999,  EPA 

promulgated  national  emission 
standards  for  hazardous  air  pollutants 
(NESHAP)  for  Pesticide  Active 
Ingredient  (PAI)  Production.  On  August 
19.  20,  and  23, 1999,  petitions  for 
judicial  review  of  the  Jime  1999  rule 
were  filed  in  the  U.S.  Court  of  Appeals 
for  the  District  of  Columbia  Circuit.  The 
amendments  proposed  on  April  10, 
2002  were  in  response  to  issues  raised 
by  two  of  those  petitioners — the 
American  Crop  Protection  Association 
(ACPA)  and  the  American  Cyanamid 
Company  (now  BASF  Corporation).  In 
this  action,  EPA  takes  final  action  on 
those  proposed  amendments  to  the  rule 
to  address  issues  raised  by  petitioners 
and  to  correct  inconsistencies  that  have 
been  discovered  since  EPA  originally 
promulgated  the  rule. 
EFFECTIVE  DATE:  September  20,  2002. 


ADDRESSES:  Docket  No.  A-95-20 
contains  supporting  information  used  in 
developing  these  MACT  standards.  All 
dockets  are  located  at  the  U.S.  EPA,  Air 
and  Radiation  Docket  and  Information 
Center.  Mail  Code  6102T,  1301 
Constitution  Avenue.  NW.,  Room  B108, 
Washington,  DC  20460,  and  may  be 
inspected  from  8:30  a.m.  to  5:30  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATKM  CONTACT:  Mr. 
Randy  McDonald.  Organic  Chemicals 
Group,  Emission  Standards  Division 
(Mail  Code  C504-04),  U.S.  EPA, 
Research  Triangle  Park,  North  Carolina 
27711,  telephone  number 
(919)  541-5402,  electronic  mail  address 
mcdonald.mndy@epa.gov. 
SUPPLEMENTARY  INFORMATION:  Docket. 
The  docket  is  an  organized  and 
complete  file  of  the  information 
considered  by  the  EPA  in  the 
development  of  this  rulemaking.  The 
docket  is  a  dynamic  file  because 
material  is  added  throughout  the 
rulemaking  process.  The  docketing 
system  is  intended  to  allow  members  of 
the  public  and  industries  involved  to 
readily  identify  and  locate  documents 
so  that  they  can  effectively  participate 
in  the  rulemaking  process.  Along  with 
the  proposed  and  promulgated 
standards  and  their  preambles,  the 
contents  of  the  docket,  excluding 
interagency  review  materials,  will  serve 
as  the  record  in  the  case  of  judicial 
review.  (See  section  307(d)(7)(A)  of  the 


Clean  Air  Act  (CAA).)  The  regulatory 
text  and  other  materials  related  to  this 
rulemaking  are  available  for  review  in 
the  docket  or  copies  may  be  mailed  on 
request  from  the  Air  Docket  by  calling 
(202)  260-7548.  A  reasonable  fee  may 
be  charged  for  copying  docket  materials. 

Judicial  Review.  Under  Section 
307(b)(1)  of  the  CAA,  judicial  review  of 
this  final  action  is  available  only  on  the 
filing  of  a  court  petition  for  review  in 
the  U.S.  Court  of  Appeals  for  the  District 
of  Columbia  Cinmit  by  November  19, 
2002.  Under  Section  307(b)(2)  of  the 
CAA,  the  requirements  established  by 
these  final  rule  amendments  may  not  be 
challenged  later  in  civil  or  criminal 
proceedings  brought  by  EPA  to  enforce 
these  requirements. 

Worldwide  Web  (WWW).  In  addition 
to  being  available  in  the  docket,  an 
electronic  copy  of  this  action  will  also 
be  available  on  the  WWW  through  the 
Technology  Transfer  Network  (TTN). 
Following  signatiu«,  a  copy  of  this 
action  will  be  posted  on  the  EPA's  TTN 
policy  and  guidance  page  for  newly 
proposed  or  promulgated  rules  http:// 
www.epa.gov/ttn/oarpg.  The  TTN  at 
EPA's  web  site  provides  information 
and  technology  exchange  in  various 
areas  of  air  pollution  control.  If  more 
information  regarding  the  TTN  is 
needed,  call  the  TTN  HELP  line  at  (919) 
541-5384. 

Regulated  Entities.  The  regulated 
category  and  entities  affected  by  this 
action  include: 


Category 

NAICS  codes 

SIC  codes 

Fxamples  of  regulated  entities 

Industrv 

Typically,  325199  and  325320  

TvDically,  2869  and  2879  

•  Producers  of  pesticide  active  in- 

gredients tfiat  contain  organic 
compounds  that  are   used  in 
hert)<cides,  insecticides,  or  fun- 
gicides. 
•  Producers  of  any  integral  inter- 
mediate used  in  onsite  produc- 
tion of  an  active  ingredient  used 
in  an  hert)icide,  insecticide,  or 
fungicide. 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  likely  to  be  interested  in  the 
revisions  to  the  rule  affected  by  this 
action.  To  determine  whether  your 
facility,  company,  business, 
organization,  etc.,  is  regulated  by  this 
action,  you  should  carefully  examine  all 
of  the  applicability  criteria  in  §  63.1360 
of  the  rule,  as  well  as  in  today's  final 
action  applicability  sections.  If  you  have 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  in  the  preceding  FOR 
FURTHER  INFORMATION  CONTACT  section. 


Outline.  The  information  presented  in 
this  preamble  is  organized  as  follows: 

I.  What  Is  the  History  of  the  PAI  Production 

NESHAP? 

II.  What  Types  of  Public  Comments  Were 

Received  on  the  April  10.  2002  Proposal? 
in.  What  Changes  Were  Made  for  the  Final 
Amendments? 

A.  Technical  ClariBcations 

B.  Minor  Technical  Corrections 
IV.  What  Are  the  Administrative 

Requirements  for  the  Proposed 
Amendments? 

A.  Executive  Order  12866,  Regulatory 
Planning  and  Review 

B.  Executive  Order  13132,  Federalism 


C.  Executive  Order  13175,  Consultation 
and  CoordinatioH  With  Indian  Tribal 
Govermnents 

D.  Executive  Order  13045,  Protection  of 
Children  for  Environmental  Health  Risks 
and  Safety  Risks 

E.  Unfunded  Mandates  Reform  Act  of  1995 

F.  Regulatory  Flexibility  Act  (RFA),  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA),  5  U.S.C.  601  et  seq. 

G.  Paperwork  Reduction  Act 

H.  National  Technology  Transfer  and 

Advancement  Act 
I.  The  Congressional  Review  Act 
).  Executive  Order  13211,  Actions 

Concerning  Regulations  That 
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Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

L  What  Is  the  History  of  the  PAI 
Producdon  NESHAP? 

On  Jime  23, 1999,  we  promulgated 
NESHAP  for  PAI  Production  as  subpart 
MMM  in  40  CFR  part  63  (64  FR  33550). 
The  American  Crop  Protection 
Association  and  American  Cyanamid 
Company  (now  BASF  Corporation)  filed 
petitions  for  judicial  review  of  the 
promiUgated  PAI  Production  NESHAP 
in  the  U.S.  Court  of  Appeals  for  the 
District  of  Columbia  Circuit,  ACPA  v. 
EPA,  No.  99-1332,  and  American 
Cyanamid  Company  v.  EPA,  No.  99- 
1334  (Consolidated  with  ACPA  v.  EPA, 
No.  99-1332)  (D.C.  Cir.).  The  petitioners 
raised  issues  regarding  the  applicability 
of  the  rule,  the  alternative  standard, 
alternatives  to  the  standard  for  storage 
vessels,  outlet  concentration  standards, 
procedures  for  calculating  emissions 
averaging  credits,  initial  compliance 
requirements  for  condensers,  and 
performance  testing  over  an  entire  batch 
cvcle. 

On  January  18,  2002.  ACPA  and  EPA 
signed  a  settlement  agreement,  which 
required  us  to  propose  amendments  to 
the  PAI  Production  NESHAP  and 
include  preamble  discussion  to  clarify 
various  issues  raised  by  petitioners. 
Notice  of  this  agreement  was  published 
in  the  Federal  Register  on  February  4, 
2002  (67  FR  5116)  pursuant  to  the 
requirements  of  CAA  section  113(g). 

On  April  10,  2002,  we  proposed 
amendments  to  address  the  issues  raised 
by  ACPA  and  BASF  Corporation  and 
included  additional  corrections  and 
clarifications  to  ensure  that  the  rule  is 
implemented  as  intended.  Some  of  the 
proposed  amendments  provided  new 
compliance  options  and  other  new 
provisions  that  would  reduce  the 
burden  associated  with  demonstrating 
compliance. 

n.  What  Types  of  Public  Comments 
Were  Received  on  the  April  10,  2002 
Proposal? 

Two  comment  letters  were  received 
on  the  April  10,  2002  proposed 
amendments  to  the  rule.  Comment 
letters  were  received  from  the  U.S. 
Department  of  the  Interior  and  CropLife 
America  (CLA),  formerly  the  American 
Crop  Protection  Association.  In  general, 
the  comment  letters  were  supportive 
and  raised  no  significant  issues. 
However,  one  of  the  comment  letters 
included  suggested  editorial  revisions  to 
address  clarity  concerns  and  to  correct 
errors  i^  cross  referencing  other  sections 
in  the  rule.  We  considered  and  agree 
with  these  suggestions  and  have  made 
changes  for  the  final  amendments. 


m.  What  Changes  Were  Made  for  the 
Final  Amendments? 

This  preamble  describes  changes  that 
address  public  comments  on  the 
proposed  amendments  and  additional 
changes  that  clarify  requirements  and 
improve  consistency  with  other  rules. 

A.  Technical  Clarifications 

The  preamble  to  the  proposed 
amendments  described  several  changes 
we  were  considering  to  improve  the 
clarity  of  the  rule,  which  were  in 
addition  to  the  proposed  rule 
amendments  resulting  from  the 
settiement  agreement.  We  solicited 
public  comments  on  these  changes  and 
we  received  none,  so  today's  final  rule 
amendments  include  these  changes.  The 
changes  involve  emissions  averaging, 
initial  compliance  procediues  for 
condensers,  the  duration  of  performance 
test  runs,  performance  test  requirements 
for  large  control  devices,  and 
monitoring  provisions  for  the  alternative 
standard. 

1.  Emissions  Averaging 

As  described  in  the  preamble  to  the 
proposed  amendments,  the  emissions 
averaging  provisions  were  intended  to 
parallel  the  requirements  in  the 
Hazardous  Organic  NESHAP  (HON). 
However,  after  making  the  changes  for 
the  settiement  agreement,  we  realized 
tiiat  §  63.1362(h)(2)  still  differs  from  tiie 
HON  in  two  ways.  First.  §  63.1362(h)(2) 
does  not  contain  a  requirement 
consistent  with  the  HON's  requirement 
that  the  control  technology  be  approved 
for  use  in  a  manner  that  differs  from  the 
reference  control  technology.  Since 
subpart  MMM  does  not  use  the  term 
"reference  control  technology,"  we  are 
adding  language  to  §  63.1362(h)(2)  to 
require  that  the  control  technology  must 
be  approved  for  use  in  a  manner 
different  &t>m  that  otherwise  reqiiired 
by  the  rule. 

Second,  the  proposed  changes  to 
§  63.1362(h)(2)(iii)  address  two 
components  from  the  HON's  definition 
of  reference  control  technology  for 
wastewater,  but  they  do  not  address  the 
requirement  that  emissions  bom  the 
design  steam  stripper  be  controlled  by 
95  percent.  Without  this  component  in 
§63.1362(h)(2)(iii),  no  credits  could  be 
calculated  for  wastewater  streams 
treated  in  a  design  steam  stripper. 
Therefore,  we  are  revising 
§63.1362(h)(2)(iii)  to  specify  that  credits 
may  not  be  calculated  if  wastewater 
streams  are  managed  as  specified  in 
§§63.133  through  63.137.  treated  in  a 
design  steam  stripper,  and  emissions 
frt)m  the  design  steam  stripper  are 
controlled  in  a  device  that  meets  the 


percent  reduction  requirements 
specified  in  §  63.139(c).  This  change 
means  that  credits  can  be  calculated  if 
the  emissions  from  the  design  steam . 
stripper  are  controlled  using  a  device 
that  has  been  approved  for  use  in  a 
different  manner  and  assigned  a 
nominal  control  efficiency  greater  than 
95  percent. 

2.  Initial  Compliance  Procedures  for 
Condensers  Used  To  Control  Process 
Vents 

Section  63.1365(c)(3)(iii)  specifies 
initial  compliance  procedures  for 
determining  controlled  emissions  from 
condensers  used  to  control  process 
vents.  For  the  final  amendments,  we  are 
deleting  the  requirement  to  measure  the 
temperature  as  part  of  the  initial 
compliance  demonstration  and  instead, 
allow  the  temperatiue  to  be  determined 
through  engineering  design  evaluations, 
as  required  in  §63.1365(a)(l){iii).  The 
owner  or  operator  would  then  use  that 
temperatiu^  to  calculate  the  controlled 
emissions  as  part  of  the  initial 
compliance  determination.  Temperature 
measurement  is  only  required  as  part  of 
the  monitoring  requirements  to 
demonstrate  ongoing  compliance. 

3.  Test  Diu^tion  Requirements  for  Batch 
Operations 

According  to  §  63.1365(b)(ll)(iv)  of 
the  proposed  amendments,  the 
maximum  duration  of  a  test  nm  may  be 
either  24  hours  or  the  duration  of  the 
longest  batch  controlled  by  the  control 
device,  whichever  is  shorter.  The 
paragraph  goes  on  to  specify  that  each 
test  run  must  "include  the  same  y 

absolute  or  hypothetical  peak-case 
conditions,  as  defined  in  paragraph 
(b)(ll)(i)  or  (ii)  of  this  section.  "  We  are 
amending  this  paragraph  differendy 
than  we  did  at  proposal  to  specify 
different  test  run  duration  limits 
defrauding  on  the  format  of  the  standard 
with  which  the  owner  or  operator 
complies. 

To  demonstrate  compliance  with  the 
percent  reduction  standard,  the  duration 
of  test  runs  needs  to  be  limited,  only  to 
the  extent  that  the  test  run  does  not 
exceed  the  duration  of  the  averaging 
period  used  in  demonstrating  ongoing 
compliance.  Therefore,  we  are  limiting 
the  duration  of  test  runs  to  24  hours  or 
the  duration  of  the  longest  batch 
controlled  by  the  control  device, 
whichever  is  shorter.  As  we  noted  in  the 
preamble  to  the  proposed  amendments, 
a  consequence  of  this  limitation  is  that, 
if  the  batch  cycle  exceeds  24  hours,  an 
owner  or  operator  may  not  take 
advantage  of  the  exemption  from 
developing  an  emission  profile  because 
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the  test  could  not  be  conducted  over  the 
entire  batch  cycle  in  this  case. 

On  the  other  hand,  for  tests  to 
demonstrate  compliance  with  the  outlet 
concentration  limit,  we  are  limiting  the 
duration  of  test  runs  to  the  applicable 
peak-case  conditions  (i.e.,  1  hour  or  up 
to  8  hours)  because  of  the  potential  that 
a  large  number  of  low  concentrations 
could  be  averaged  in  with  high 
concentrations  from  a  short  period 
during  the  cycle,  thereby  rendering 
meaningless  the  concept  of 
demonstrating  compliance  over  peak- 
case  conditions.      I 

4.  Performance  Test  Requirements  for 
Large  Control  Devices 

Section  63.1365(c)(3)(ii)(A)  specifies 
measurement  requirements  for 
performance  tests  used  to  demonstrate 
percent  reduction  levels  for  large 
control  devices.  We  edited  the  language 
to  make  it  easier  to  read  and 
understand.  The  meaning  is  unchanged. 

5.  Monitoring  for  the  Alternative 
Standard 

We  have  made  a  minor  technical 
correction  to  eliminate  an  internal 
conflict  in  the  monitoring  provisions  for 
the  alternative  standard.  Specifically, 
the  phrase  "98  percent  or  less"  in 
§63.1366(b)(5)(ii)(A)(2)  overlaps  with 
the  phrase  "95  percent  or  less"  in 
§  63.1366(b)(5)(ii)(A)(l).  Since  there  are 
no  requirements  to  control  in  the  range 
greater  than  95  percent  to  less  than  98 
percent,  we  have  replaced  the  phrase 
"98  percent  or  less"  with  "98  percent" 
for  the  final  amendments. 

B.  Minor  Technical  Corrections 

One  commenter  suggested  changes  to 
correct  a  citation  and  to  clarify  the 
definition  of  a  term  for  one  equation. 
We  concur  with  the  suggestions  and 
have  made  both  changes.  The  sections 
and  the  associated  changes  are: 

•  Section  63.1361 — We  replaced  the 
incorrect  reference  to  §  63.1365(b)(2)(ii) 
with  the  correct  reference  to 

§  63.1365(c)(2](ii]  in  the  definition  of 
"process  vent." 

•  Section  63.1365(a)(2) — We  revised 
the  definition  of  the  term  "CGt"  in 
Equation  6  to  read  "CGt  =  total 
concentration  of  TOC  or  organic  HAP  in 
vented  gas  stream,  average  of  samples, 
dry  basis,  ppmv."  The  change  makes  it 
clear  that  die  equation  may  be  used  to 
calculate  concentrations  of  either  total 
organic  carbon  (TOC)  or  organic 
hazardous  air  pollutants  (HAP),  not  just 
TOC,  and  it  makes  the  definition 
consistent  with  the  text  in 

§  63.1365(a)(2). 


IV.  What  Are  the  Administrative 
Requirements  for  the  Amendments? 

A.  Executive  Order  12866,  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  EPA  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
Office  of  Management  and  Budget 
(0MB)  review  and  the  requirements  of 
the  Executive  Order.  The  Executive 
Order  defines  "significant  regulatory 
action"  as  one  that  is  likely  to  result  in 
a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs,  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  these 
amendments  do  not  constitute  a 
"significant  regulatory  action"  under 
the  terms  of  Executive  Order  12866. 
Consequently,  this  action  was  not 
subject  to  OMB  review. 

B.  Executive  Order  13132,  Federalism 

Executive  Order  13132  (64  FR  43255, 
August  10, 1999)  requires  EPA  to 
develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government." 

Today's  final  amendments  do  not 
have  federalism  implications.  They  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  because  State 
and  local  governments  do  not  own  or 
operate  any  sources  that  would  be 


subject  to  this  rule.  Thus,  Executive 
Order  13132  does  not  apply  to  today's 
action. 

C.  Executive  Order  13175,  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
6724?,  November  9.  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications." 

"The  final  rule  does  not  have  tribal 
implications,  as  specified  in  Executive 
Order  13175.  Thus,  Executive  Order 
13175  does  not  apply  to  today's  final 
amendments. 

D.  Executive  Order  13045,  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045  (62  FR  19885, 
April  23, 1997)  applies  to  any  rule  that: 
(1)  Is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a. 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
EPA  must  evaluate  the  environmental 
health  or  safety  effects  of  the  plaimed 
rule  on  children,  and  explain  why  the 
planned  regulation  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  considered  by  EPA. 

The  EPA  interprets  Executive  (jrder 
13045  as  applying  only  to  those 
regulatory  actions  that  are  based  on 
health  or  safety  risks,  such  that  the 
analysis  required  under  section  5—501  of 
the  Executive  Order  has  the  potential  to 
influence  the  regulation.  Today's 
amendments  are  not  subject  to 
Executive  Order  13045  because  they  are 
based  on  technology  performance,  not 
health  or  safety  risks.  Furthomore,  the 
final  rule  has  been  determined  not  to  be 
"economically  significant"  as  defined 
under  Executive  Order  12866. 

E.  Unfunded  Mandates  Reform  Act  of 
1995 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federd  mandates"  that  may 
result  in  expenditures  by  State,  local, 
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and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $100  million 
or  more  in  any  1  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least-costly,  most  cost- 
effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least- 
costly,  most  cost-effective,  or  least- 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
^under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments  to  have 
meaningful  and  timely  input  in  the 
development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

The  EPA  has  determined  that  today's 
amendments  do  not  contain  a  Federal 
mandate  that  may  result  in  expenditures 
of  $100  million  or  more  for  State,  local, 
or  tribal  governments,  in  the  aggregate, 
or  the  private  sector  in  any  1  year.  For 
existing  sources,  the  total  annual  cost  of 
the  PAI  Production  NESHAP  has  been 
estimated  to  be  approximately  $39.4 
million  (64  FR  33559,  June  23, 1999). 
Today's  amendments  do  not  add  new 
requirements  that  would  increase  this 
cost.  Thus,  today's  amendments  are  not 
subject  to  the  requirements  of  sections 

202  and  205  of  the  UMRA.  In  addition, 
EPA  has  determined  that  these 
amendments  contain  no  regiilatory 
requirements  that  might  significantly  or 
imiqiiely  affect  small  governments 
because  they  contain  no  requirements 
that  apply  to  such  governments  or 
impose  obligations  upon  them. 
Therefore,  today's  amendments  are  not 
subject  to  the  requirements  of  section 

203  of  the  UMRA. 

F.  Regulatory  Flexibility  Act  (RFA),  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA),  5  U.S.C.  601  et  seq. 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 


and  comment  rulemaking  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  today's  amendments  on  small 
entities,  a  small  entity  is  defined  as:  (1) 
A  small  business  in  the  North  American 
Industrial  Classification  System 
(NAICS)  code  325320  (standard 
industrial  classification  (SIC)  code  2879) 
that  has  up  to  500  employees;  (2)  a 
small  business  in  NAICS  code  325199 
(SIC  code  2869)  that  has  up  to  1,000 
employees;  (3)  a  small  governmental 
jurisdiction  that  is  a  government  of  a 
city,  coimty,  town,  school  district  or 
special  district  with  a  population  of  less 
than  50,000;  and  (4)  a  snudl 
organization  that  is  any  not-for-profit 
enterprise  which  is  independenUy 
owned  and  operated  and  is  not 
dominant  in  its  field. 
"   After  considering  the  economic 
impacts  of  today's  amendments  on 
small  entities,  we  have  concluded  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
nimiber  of  small  entities.  The  EPA  has 
determined  that  none  of  the  small 
entities  will  experience  a  significant 
impact  because  the  amendments  impose 
no  additional  regulatory  requirements 
on  owners  or  operators  of  affected 
sources. 

Although  today's  amendments  will 
not  have  a  significant  economic  impact, 
EPA  nonetheless  has  tried  to  reduce  the 
impact  of  the  amendments  on  small 
entities.  Many  of  the  amendments 
define  optional  means  of  compliance. 
For  example,  vapor  balancing  was 
added  as  an  optional  means  of 
compliance  for  storage  tanks, 
compliance  may  be  demonstrated  for 
eidier  TOC  or  total  organic  HAP  rather 
than  only  TOC,  monitoring  of 
combustion  device  operating  parameters 
is  allowed  imder  the  alternative 
standard  as  an  option  to  correcting  to  3 
percent  oxygen,  and  we  have  specified 
additional  O'A  test  methods  that  may 
be  used  to  analyze  wastewater  without 
performing  the  validation  procedures 
specified  in  Method  301  of  Appendix  A 
to  40  CFR  part  63.  We  also  added  a 
provision  that  allows  an  owner  or 
operator  to  request  an  extension  to  the 
specified  period  of  planned  routine 
maintenance  of  control  devices  for 
storage  vessels  during  which  the  owner 
or  operator  is  exempt  from  the 
standards.  The  amendments  also 
simplify  the  initial  compliance 


demonstration  requirements  and 
recordkeeping  requirements  for 
processes  that  are  controlled  by  a 
dedicated  control  device. 

G.  Paperwork  Reduction  Act 

The  OMB  has  approved  the 
information  collection  requirements 
contained  in  the  1999  NESHAP  under 
the  provisions  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3501  et  seq. 
and  has  assigned  OMB  control  niunber 
2060-0370.  An  Information  Collection 
Request  (ICR)  document  has  been 
prepared  by  EPA  (ICR  No.  1807.01),  and 
a  copy  may  be  obtained  finm  Susan 
Auby  by  mail  at  the  Collection 
Strategies  Division,  U.S.  EPA  (2822). 
1200  Pennsylvania  Avenue,  NW., 
Washington,  DC  20460,  by  e-mail  at 
auby.susan@epa.gov,  or  by  calling  (202) 
260-1672.  A  copy  may  also  be 
downloaded  off  the  Internet  at  http:// 
www.epa.gov/icr. 

Today's  amendments  to  the  NESHAP 
will  have  no  net  impact  on  the 
information  collection  burden  estimates 
made  previously.  An  oversight  has  been 
corrected  by  adding  recordkeeping  and 
reporting  requirements  for  add-on 
control  devices  for  storage  tanks 
equipped  with  floating  roofs.  The 
promulgated  rule  only  included 
recordkeeping  and  reporting 
requirements  for  add-on  control  devices 
for  storage  tanks;  even  though  both  add- 
on control  devices  and  floating  roofs 
were  considered  in  the  cost  impacts  and 
burden  estimates.  Also,  the  amendments 
clarify  the  intent  of  several  provisions  in 
the  1999  NESHAP  and  correct 
inadvertent  omissions  and  minor 
drafting  errors  in  the  1999  NESHAP. 
Therefore,  the  ICR  has  not  been  revised. 

H.  National  Technology  Transfer  and 
Advancement  Act  of  1 995 

Section  12(d)  of  the  National 
Technology  "Transfer  and  Advancement 
Act  of  1995  (NTTAA),  Public  Law  104- 
113,  Section  12(d)  (15  U.S.C.  272  note), 
directs  EPA  to  use  volimtary  consensus 
standards  in  its  regulatory  activities, 
luiless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  developed  or  adopted  by 
voluiftary  consensus  standards  bodies. 
The  NTTAA  directs  EPA  to  provide 
Congress,  through  OMB,  explanations 
when  the  Agency  decides  not  to  use 
available  and  applicable  voluntary 
consensus  standards. 

During  the  rulemaking,  EPA  searched 
for  voluntary  consensus  standards  that 
might  be  applicable.  The  search 
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identified  22  voluntary  consensus 
standards  that  appeared  to  have  possible 
use  in  lieu  of  EPA  standard  reference 
methods  in  the  rule,  but  after  review, 
none  were  considered  practical 
alternatives  to  the  specified  EPA 
methods.  An  assessment  of  these 
volimtary  consensus  standards  is 
presented  in  the  preamble  to  the  1999 
NESHAP  (64  FR  33588,  June  23,  1999). 
Today's  action  specifies  additional  EPA 
methods  that  may  be  used  to  determine 
the  concentration  of  HAP  in  wastewater 
samples  without  conducting  the 
validation  procedures  specified  in  40 
CFR  63.144,  but  no  additional  voluntary 
consensus  standards  have  been 
identified.         j      J 

/.  The  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  The  EPA  will 
submit  a  report  containing  this  rule  and 
other  required  information  to  the  U.S. 
Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  the  rule  in  the  Federal 
Register.  A  major  rule  cannot  take  effect 
until  60  days  after  it  is  published  in  the 
Federal  Register.  This  action  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2).  This  rule  will  be  effective 
September  20,  2002. 

/.  Executive  Order  13211.  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

This  rule  is  not  subject  to  Executive 
Order  13211  (66  FR  28355,  May  22, 
2001)  because  it  is  not  a  significant 
regidatory  action  under  Executive  Order 
12866. 

List  of  Subjects  in  40  CFR  Part  63 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Hazardous 
substances.  Intergovernmental  relations. 
Reporting  and  recordkeeping 
requirements. 

Dated:  September  6.  2002. 
Christine  Todd  Whitman, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  tide  40,  chapter  I,  part  63  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 


PART  63— [AMENDED] 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401,  et  seq. 

Subpart  MMM— [Amended] 

2.  Section  63.1360  is  amended  by: 

a.  Revising  paragraph  (b)  introductory 
text; 

b.  Revising  paragraph  (b)(2); 

c.  Revising  paragraph  (d)(3); 

d.  Redesignating  paragraph  (d)(4)  as 
paragraph  (d)(5)  and  adding  a  new 
paragraph  (d)(4); 

e.  Revising  paragraph  (f)  introductory 
text; 

f.  Revising  paragraphs  (f)(2)  through 
(4)  and  adding  paragraph  (f)(5); 

g.  Revising  paragraph  (h);  and 
h.  Revising  paragraph  {i)(l)- 

The  revisions  and  additions  read  as 
follows: 

§63.1360    Applicability. 

***** 

(b)  New  source  applicability.  A  new 
affected  source  subject  to  this  subpart 
and  to  which  the  requirements  for  new 
sources  apply  is  defined  according  to 
the  criteria  in  paragraph  (b)(1)  or  (2)  of 
this  section. 
***** 

(2)  Any  dedicated  PAI  process  unit 
that  meets  the  criteria  specified  in        ^ 
paragraphs  (b)(2)(i)  and  (ii)  of  this 
section. 

(i)  For  which  construction,  as  defined 
in  §63.1361,  commenced  after 
November  10,  1997,  or  reconstruction 
commenced  after  September  20,  2002. 

(ii)  That  has  the  potential  to  emit  10 
tons/yr  of  any  one  HAP  or  25  tons/yr  of 
combined  HAP. 
***** 

(d)*  *  * 

(3)  Production  of  ethylene; 

(4)  Coal  tar  distillation;  and 

***** 

(f)  Storage  vessel  applicability 
determination.  An  owner  or  operator 
shall  follow  the  procedures  specified  in 
paragraphs  (f)(1)  through  (5)  of  this 
section  to  determine  whether  a  storage 
vessel  is  part  of  the  affected  source  to 
which  this  subpart  applies. 
***** 

(2)  Unless  otherwise  excluded  under 
paragraph  (f)(1)  of  this  section,  the 
storage  vessel  is  part  of  a  PAI  process 
unit  if  either  the  input  to  the  vessel  irom 
the  PAI  process  imit  is  greater  than  or 
equal  to  the  input  ft-om  any  other  PAI 
or  non-PAI  process  unit,  or  the  output 
from  the  vessel  to  the  PAI  process  unit 
is  greater  than  or  equal  to  the  output  to 
any  other  PAI  or  non-PAI  process  unit. 


If  the  greatest  input  to  and/or  output 
from  a  shared  storage  vessel  is  the  same 
for  two  or  more  process  units,  including 
one  or  more  PAI  process  units,  the 
owner  or  operator  must  assign  the 
storage  vessel  to  any  one  of  the  PAI 
process  units  that  meet  this  condition. 

(3)  Unless  otherwise  excluded  under 
paragraph  (f)(1)  of  this  section,  where  a 
storage  vessel  is  located  in  a  tank  farm 
(including  a  marine  tank  farm),  the 
applicability  of  this  subpart  shall  be 
determined  according  to  the  provisions 
in  paragraphs  (f)(3)(i]  through  (iii)  of 
this  section. 

(i)  The  storage  vessel  in  the  tank  farm 
is  not  subject  to  the  provisions  of  this 
subpart  if  the  greatest  input  to  or  output 
from  the  storage  vessel  is  for  a  non-PAI 
process  unit.  The  input  and  output  shall 
be  determined  among  only  those 
process  units  that  share  the  storage 
vessel  and  that  do  not  have  an 
intervening  storage  vessel  for  that 
product  (or  raw  material,  as 
appropriate). 

(ii)  Except  for  storage  vessels  in  a  tank 
farm  excluded  in  accordance  with 
paragraph  (f)(3)(i)  of  this  section, 
applicability  of  this  subpart  shall  be 
determined  according  to  the  provisions 
in  paragraphs  (f)(3)(ii)(A)  through  (C)  of 
this  section. 

(A)  Except  as  specified  in  paragraph 
(f)(3)(ii)(C)  of  this  section,  this  subpart 
does  not  apply  to  the  storage  vessel  in 

a  tank  farm  if  each  PAI  process  unit  that 
receives  material  from  or  sends  material 
to  the  storage  vessel  has  an  intervening 
storage  vessel  for  that  material. 

(B)  Except  ais  specified  in  paragraph 
(f){3)(ii)(C)  of  this  section,  a  storage 
vessel  in  a  tank  farm  shall  be  assigned 
to  the  PAI  process  unit  that  receives  the 
greatest  amount  of  material  from  or 
sends  the  greatest  amoimt  of  material  to 
the  storage  vessel  and  does  not  have  an 
intervening  storage  vessel.  If  two  or 
more  PAI  process  units  have  the  same 
input  to  or  output  from  the  storage 
vessel  in  the  tank  farm,  then  the  storage 
vessel  in  the  tank  farm  may  be  assigned 
to  any  one  of  the  PAI  process  units  that 
meet  this  condition. 

(C)  As  an  alternative  to  the 
requirements  specified  in  paragraphs 
(f)(3)(ii)(A)  and  (B)  of  this  section,  even 
if  an  intervening  storage  vessel  is 
present,  an  owner  or  operator  may  elect 
to  assign  a  storage  vessel  in  a  tank  farm 
to  the  PAI  process  unit  that  sends  the 
most  material  to  or  receives  the  most 
material  from  the  storage  vessel.  If  two 
or  more  PAI  process  units  have  the  same 
input  to  or  output  from  the  storage 
vessel  in  the  tank  farm,  then  the  storage 

^vessel  in  the  tank  farm  may  be  assigned 
to  any  one  of  the  PAI  process  imits  that 
meet  this  condition. 
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(iii)  With  respect  to  a  process  imit,  an 
intervening  storage  vessel  means  a 
storage  vessel  connected  by  hard-piping 
to  the  process  unit  and  to  the  storage 
vessel  in  the  tank  farm  so  that  the 
product  or  raw  material  entering  or 
leaving  the  process  flows  into  (or  from) 
the  intervening  storage  vessel  and  does 
not  flow  directly  into  (or  from)  the 
storage  vessel  in  the  tank  farm. 

(4)  If  use  varies  frtim  year  to  year,  then 
use  for  the  purposes  of  this  subpart  for 
existing  sources  shall  be  based  on  the 
utilization  that  occurred  during  the  year 
preceding  June  23, 1999,  or  if  the 
storage  vessel  was  not  in  operation 
during  that  year,  the  use  shall  be  based 
on  the  expected  use  in  the  5  years  after 
startup.  This  determination  shall  be 
reported  as  part  of  an  operating  permit 
application  or  as  otherwise  specified  by 
the  permitting  authority. 

(5)  If  the  storage  vessel  begins 
receiving  material  from  (or  sending 
material  to)  another  process  unit,  or 
ceasing  to  receive  material  frtim  (or  send 
material  to)  a  PAI  process  xmit,  or  if 
there  is  a  significant  change  in  the  use 
of  the  storage  vessel,  the  owner  or 
operator  shall  reevaluate  the  ownership 
determination  for  the  storage  vessel. 
***** 

(h)  Applicability  of  process  units 
included  in  a  process  unit  group.  An 
owner  or  operator  may  elect  to  develop 
process  unit  groups  in  accordance  with 
paragraph  (h)(1)  of  this  section.  For  the 
PAI  process  units  in  these  process  unit 
groups,  the  owner  or  operator  may 
comply  with  the  provisions  in 
overlapping  MACT  standards,  as 
specified  in  paragraphs  (h)(2)  through 
(4)  of  this  section,  as  an  alternative 
means  of  demonstrating  compliance 
with  the  provisions  of  this  subpart. 

(1)  Develop,  revise,  and  docimient 
changes  in  a  process  imit  group  in 
accordance  with  the  procedures 
specified  in  paragraphs  (h)(l)(i)  through 
(vi)  of  this  section. 

(i)  Initially  identify  a  non-dedicated 
PAI  process  unit  that  is  operating  on 
December  23,  2003  or  a  date  after 
December  23,  2003,  and  identify  all 
processing  equipment  that  is  part  of  this 
PAI  process  unit,  based  on  descriptions 
in  operating  scenarios. 

(ii)  Add  to  the  group  any  other  non- 
dedicated  PAI  and  non-dedicated  non- 
PAI  process  units  expected  to  be 
operated  in  the  5  years  after  the  date 
specified  in  paragraph  (h)(l)(i)  of  this 
section,  provided  they  satisfy  the 
criteria  specified  in  paragraphs 
(h)(l)(ii)(A)  through  (C)  of  this  section. 
Also  identify  all  of  the  processing 
equipment  used  for  each  process  unit 
based  on  information  from  operating 


scenarios  and  other  applicable 
documentation. 

(A)  Each  PAI  process  unit  that  is 
added  to  a  group  must  have  some 
processing  equipment  that  is  part  of  one 
or  more  PAI  process  units  that  are 
already  in  the  process  unit  group. 

(B)  Each  non-PAI  process  unit  that  is 
added  to  a  group  must  have  some 
processing  equipment  that  is  also  part  of 
one  or  more  of  die  PAI  process  units  in 
the  group. 

(C)  No  process  unit  may  be  part  of 
more  than  one  process  imit  group. 

(iii)  The  initial  process  imit  group 
consists  of  all  of  the  processing 
equipment  for  the  process  units 
identified  in  paragraphs  (h)(l)(i)  and  (ii) 
of  this  section. 

(iv)  If  compliance  is  to  be 
demonstrated  in  accordance  with 
paragraph  (h)(3)  of  this  section, 
determine  the  primary  product  of  the 
process  unit  group  according  to  the 
procedures  specified  in  paragraphs 
(h)(l)(iv)(A)  through  (C)  of  this  section. 

(A)  The  primary  product  is  the  type 
of  product  (e.g.,  PAJ,  pharmaceutical 
product,  thermoplastic  resin,  etc.)  that  is 
expected  to  be  produced  for  the  greatest 
operating  time  in  the  5-year  period 
specified  in  paragraph  (h)(l)(i)  of  this 
section. 

(B)  If  the  process  unit  group  produces 
multiple  products  equally  based  on 
operating  time,  then  the  primary 
product  is  the  product  with  the  greatest 
production  on  a  mass  basis  over  the  5- 
year  period  specified  in  paragraph 
(h)(l)(i)  of  this  section. 

(C)  The  primary  product  of  the  group 
must  be  redetermined  if  the  owner  or 
operator  does  not  intend  to  make  that 
product  in  the  future  or  if  it  has  not 
been  made  for  5  years.  The  results  of  the 
redetermination  must  be  recorded  as 
specified  in  §  63.1367(b)  and  reported  in 
a  Periodic  report  no  later  than  the  report 
covering  the  period  for  the  end  of  the 
5th  year  as  specified  in  §  63.1368(g)(2). 
If  the  primary  product  changes,  the 
owner  or  operator  must  either 
demonstrate  compliance  with  the 
applicable  subpart  as  specified  in 
paragraph  (h)(3)  of  this  section  or 
demonstrate  compliance  with  the 
provisions  of  this  subpart  MMM. 

(v)  Add  process  units  developed  in 
the  ftiture  in  accordance  with  the 
conditions  specified  in  paragraphs 
(h){l)(ii)(A)  through  (C)  of  this  section. 

(vi)  Maintain  records  of  changes  in 
the  process  units  in  each  process  unit 
group  as  specified  in  §63. 1367(b)(9), 
and  maintain  reports  as  specified  in 
§  63.1368(f)(9)  and  (g)(2)(ix). 

(2)  If  any  of  the  products  produced  in 
the  process  unit  group  are  subject  to  40 
CFR  part  63,  subpart  GGG 


(Pharmaceuticals  MACT),  the  owner  or 
operator  may  elect  to  comply  with  the 
requirements  of  subpart  GGG  for  the  PAI 
process  unit(s)  within  the  process  unit 
group,  except  for  the  following: 

(i)  The  emission  limit  standard  for 
process  vents  in  §63.1362(b)(2)(i]  shall 
apply  in  place  of  §63. 1254(a)(2); 

(ii)  When  Uie  dates  of  April  2, 1997 
and  April  2,  2007  are  provided  in 
§63.1254(a)(3)(ii),  the  dates  of 
November  10, 1997  and  November  10. 
2007,  respectively,  shall  apply  for 
purposes  of  this  subpart  MMM;  and 

(iii)  Requirements  in  §63. 1367(a)(5) 
regarding  application  for  approval  of 
construction  or  reconstruction  shall 
apply  in  place  of  the  provisions  in 
§63. 1259(a)(5). 

(3)  If  the  primary  product  of  a  process 
unit  group  is  determined  to  be  a  type  of 
material  that  is  subject  to  another 
subpart  of  40  CFR  part  63  on  June  23, 
1999  or  startup  of  the  first  process  unit 
after  formation  of  the  process  unit 
group,  whichever  is  later,  the  owner  or 
operator  may  elect  to  comply  with  the 
other  subpart  for  any  PAI  process  unit 
within  the  process  unit  group,  subject  to 
the  requirement  in  this  paragraph  {h)(3). 
Emissions  from  PAI  Group  1  process 
vents,  as  defined  in  §  63.1361,  must  be 
reduced  in  accordance  with  the  control 
requirements  for  Group  1  vents  as 
specified  in  the  alternative  subpart.  The 
criteria  in  the  alternative  subpart  for 
determining  which  process  vents  must 
be  controlled  do  not  apply  for  the 
purposes  of  this  paragraph  (h)(3). 

(4)  The  requirements  for  new  and 

reconstructed  sources  in  the  alternative 

subpart  apply  to  all  PAI  process  units  in 

the  process  unit  group  if,  and  oidy  if, 

the  affected  source  under  the  alternative 

subpart  meets  the  requirements  for 

construction  or  reconstruction. 

(i)*  *  * 

{1]  Compliance  with  other  MACT 

standards,  (i)  After  the  compliance 

dates  specified  in  §63.1364,  an  aHected 

source  subject  to  the  provisions  of  this 

subpart  that  is  also  subject  to  the 

provisions  of  any  other  subpart  of  40 

CFR  part  63  may  elect,  to  the  extent  the 

subparts  are  consistent,  under  which 

subpart  to  maintain  records  and  report 

to  EPA.  The  afiiected  source  shall 

identify  in  the  Notification  of 

Compliance  Status  report  required  by 

§  63.1368(f)  under  which  authority  such 

records  will  be  maintained. 

(ii)  After  the  compliance  dates 

specified  in  §  63.1364,  at  an  oftsite 

reloading  or  cleaning  focility  subject  to 

§  63.1362(b)(6),  compliance  with  the 

emission  standards  and  associated 

initid  compliance  monitoring, 

recordkeeping,  and  reporting  provisions 

of  any  other  subpart  of  40  CFR  part  63 
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constitutes  compliance  with  the 
provisions  of  §  63.1362(b)(6)(vii)(B)  or 
(C).  The  owner  or  operator  of  the 
affected  storage  vessel  shall  identify  in 
the  Notification  of  Compliance  Status 
report  required  by  §  63.1368(f)  the 
subpart  of  40  CFR  part  63  with  which 
the  owner  or  operator  of  the  offsite 
reloading  or  cleaning  facility  complies. 

*  •  *  ik  * 

3.  Section  63.1361  is  amended  by: 

a.  Revising  the  definitions  for 
"Construction,"  "Consiunption," 
"Group  1  storage  vessel,"  "Group  1 
wastewater  stream."  "Intermediate," 
"Process,"  "Process  unit  group," 
"Process  vent,"  "Recovery  device," 
"Supplemental  gases,"  and 
"Wastewater"; 

b.  Revising  "equipment  identified  in 
§63.1362(1)"  to  read  "equipment 
identified  in  §  63.1362(k)"  in  the 
definition  of  "pesticide  active 
ingredient  manufacturing  process  unit 
(PAI  process  unit)";  and 

c.  Adding  definitions  in  alphabetical 
order  for  "Dedicated  PAI  process  imit," 
"Formulation  of  pesticide  products," 
"Non-dedicated  PAI  process  imit," 
"Reconfiguration,"  and 
"Reconstruction." 

The  revisions  and  additions  read  as 
follows: 

§63.1361    Definitions. 

*  •        *        *        • 

Construction  means  the  onsite 
fabrication,  erection,  or  installation  of 
an  affected  source  or  dedicated  PAI 
process  unit.  Addition  of  new 
equipment  to  an  affected  source  does 
not  constitute  construction,  provided 
the  new  equipment  is  not  a  dedicated 
PAI  process  imit  with  the  potential  to 
emit  10  tons/yr  of  any  one  HAP  or  25 
tons/yr  of  combined  HAP,  but  it  may 
constitute  reconstruction  of  the  affected 
soiuce  or  PAI  process  unit  if  it  satisfies 
the  definition  of  reconstruction  in  this 
section.  At  an  affected  source,  changing 
raw  materials  processed  and 
reconfiguring  non-dedicated  equipment 
to  create  a  non-dedicated  PAI  process 
unit  do  not  constitute  construction. 

Consumption  means  the  quantity  of 
all  HAP  raw  materials  entering  a  process 
in  excess  of  the  theoretical  amount  used 
as  reactant,  assiuning  100  percent 
stoichiometric  conversion.  The  raw 
materials  include  reactants.  solvents, 
■and  any  other  additives.  If  HAP  are 
generated  in  the  process  as  well  as 
added  as  raw  material,  consumption 
includes  the  quantity  generated  in  the 
process. 

*  •        •        *        • 

Dedicated  PAI  process  unit  means  a 
PAI  process  unit  constructed  from 


equipment  that  is  fixed  in  place  and 
designed  and  operated  to  produce  only 
a  single  product  or  co-products.  The 
equipment  is  not  designed  to  be 
reconfigured  to  create  different  process 
units,  and  it  is  not  operated  with 
different  raw  materials  so  as  to  produce 
different  products. 
•        *        •        •        • 

Formulation  of  pesticide  products 
means  the  mixing,  blending,  or  diluting 
of  a  PAI  with  one  or  more  other  PAI  or 
inert  ingredients. 

***** 

Group  1  storage  vessel  means  a 
storage  vessel  at  an  existing  affected 
source  with  a  capacity  equal  to  or  _ 
greater  than  75  m^  and  storing  material 
with  a  maximum  true  vapor  pressure 
greater  than  or  equal  to  3.45  kPa,  a 
storage  vessel  at  a  new  affected  soiu'ce 
with  a  capacity  equal  to  or  greater  than 
40  m^  and  storing  material  with  a 
maximum  true  vapor  pressiue  greater 
than  or  equal  to  16.5  kPa,  or  a  storage 
vessel  at  a  new  affected  source  with  a 
capacity  greater  than  or  equal  to  75  m^ 
and  storing  material  with  a  maximiun 
true  vapor  pressure  greater  than  or  equal 
to  3.45  kPa. 
***** 

Group  1  wastewater  stream  means 
process  wastewater  at  an  existing  or 
new  source  that  me^ts  the  criteria  for 
Group  1  status  in  §  63.132(c)  for 
compounds  in  Table  9  of  subpart  G  of 
this  part  or  a  maintenance  wastewater 
stream  that  contains  5.3  Mg  of 
compounds  in  Table  9  of  subpart  G  of 
this  part  per  discharge  event.        — 
***** 

Intermediate  means  an  organic 
compound  that  is  manufactiued  in  a 
process  and  that  is  further  processed  or 
modified  in  one  or  more  additional 
steps  to  ultimately  produce  a  PAI. 
*****" 

Non-dedicated  PAI  process  unit 
means  a  process  imit  that  is  not  a 
dedicated  PAI  process  unit. 

***** 

Process  means  a  logical  grouping  of 
processing  equipment  which 
collectively  junction  to  produce  a 
product.  For  the  purpose  of  this  subpart, 
a  PAI  process  includes  all,  or  a 
combination  of,  reaction,  recovery, 
separation,  piuification,  treatment, 
cleaning,  and  other  activities  or  imit 
operations  which  are  used  to  produce  a 
PAI  or  integral  intermediate.  Ancillary 
activities  are  not  considered  a  PAI 
process  or  any  part  of  a  PAI  process. 
Ancillary  activities  include  boilers  and 
incinerators  (not  used  to  comply  with 
the  provisions  of  §  63.1362),  chillers  or 
refrigeration  systems,  and  other 


equipment  and  activities  that  are  not 
directly  involved  (i.e.,  they  operate 
within  a  closed  system  and  materials  are 
not  combined  with  process  fluids)  in  the 
processing  of  raw  materials  or  the 
manufecturing  of  a  PAI.  A  PAI  process 
and  all  integral  intermediate  processes 
for  which  100  percent  of  the  annual 
production  is  used  in  the  production  of 
the  PAI  may  be  linked  together  and 
defined  as  a  single  PAI  process  unit. 
***** 

Process  unit  group  means  a  group  of 
process  units  that  manufacture  PAI  and 
products  other  than  PAI  by  alternating 
raw  materials  or  operating  conditions, 
or  by  reconfiguring  process  equipment. 
A  process  unit  group  is  determined 
according  to  the  procedures  specified  in 
§  63.1360(g). 

Process  vent  means  a  point  of 
emission  firom  processing  equipment  to 
the  atmosphere  or  a  control  device.  The 
vent  may  be  the  release  point  for  an 
emission  stream  associated  with  an 
individual  unit  operation,  or  it  may  be 
the  release  point  for  emission  streams 
from  multiple  unit  operations  that  have 
been  manifolded  together  into  a 
common  header.  Examples  of  process 
vents  include,  but  are  not  limited  to, 
vents  on  condensers  used  for  product 
recovery,  bottom  receivers,  surge  control 
vessels,  reactors,  filters,  centrifuges, 
process  tanks,  and  product  dryers.  A 
vent  is  not  considered  to  be  a  process 
vent  for  a  given  emission  episode  if  the 
undiluted  and  uncontrolled  emission 
stream  that  is  released  through  the  vent 
contains  less  than  50  ppmv  HAP,  as 
determined  through  process  knowledge 
that  no  HAP  are  present  in  the  emission 
stream;  using  an  engineering  assessment 
as  discussed  in  §63.1365(c)(2)(ii);  from 
test  data  collected  using  Method  18  of 
40  CFR  part  60,  appendix  A;  or  from  test 
data  collected  using  any  other  test 
method  that  has  been  validated 
according  to  the  procedures  in  Method 
301  of  appendix  A  of  this  part.  Process 
vents  do  not  include  vents  on  storage 
vessels  regulated  under  §  63.1362(c), 
vents  on  wastewater  emission  sources 
regulated  under  §  63.1362(d),  or  pieces 
of  equipment  regulated  under  §  63.1363. 
***** 

Reconfiguration  means  disassembly  of 
processing  equipment  for  a  particular 
non-dedicated  process  unit  and 
reassembly  of  that  processing 
equipment  in  a  different  sequence,  or  in 
combination  with  other  equipment,  to 
create  a  different  non-dedicated  process 
unit. 

Reconstruction,  as  used  in 
§  63.1360(b),  shall  have  the  meaning 
given  in  §  63.2,  except  that  "affected  or 
previously  unafiiected  stationary  source" 
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shall  mean  either  "affected  facility"  or 
"PAI  process  unit." 

Recovery  device,  as  used  in  the 
wastewater  provisions,  means  an 
individual  unit  of  equipment  capable  of, 
and  normally  used  for  the  purpose  of, 
recovering  chemicals  for  fuel  value  (i.e., 
net  positive  heating  value),  use,  reuse, 
or  for  sale  for  fuel  value,  use,  or  reuse. 
Examples  of  equipment  that  may  be 
recovery  devices  include  organic 
removal  devices  such  as  decanters, 
strippers,  or  thin-film  evaporation  units. 
To  be  a  recovery  device,  a  decanter  and 
any  other  equipment  based  on  the 
operating  principle  of  gravity  separation 
must  receive  only  multi-phase  liquid 
streams. 
•        *        •        *        • 

Supplemental  gases  means  any 
nonaffected  gaseous  streams  (streams 
that  are  not  from  process  vents,  storage 
vessels,  equipment  or  waste 
management  units)  that  contain  less 
than  50  ppmv  TCK]  and  less  than  50 
ppmv  total  HCl  and  chlorine,  as 
determined  through  process  knowledge, 
and  are  combined  with  an  affected  vent 
stream.  Supplemental  gases  are  often 
used  to  maintain  pressures  in  manifolds 
or  for  fire  and  explosion  protection  and 
prevention.  Air  required  to  operate 
combustion  device  bumer{s)  is  not 
considered  a  supplemental  gas. 
***** 

Wastewater  means  water  that  meets 
either  of  the  conditions  described  in 
paragraph  (1)  or  (2)  of  this  definition 
and  is  discarded  from  a  PAI  process  unit 
that  is  at  an  affected  source: 

(1)  Is  generated  from  a  PAI  process  or 
a  scrubber  used  to  control  emissions 
from  a  PAI  process  and  contains  either: 

(i)  An  annual  average  concentration  of 
compounds  in  Table  9  of  subpart  G  of 
this  part  of  at  least  5  ppmw  and  has  an 
average  flow  rate  of  0.02  L/min  or 
greater;  or 

(ii)  An  annual  average  concentration 
of  compounds  in  Table  9  of  subpart  G 
of  this  part  of  at  least  10,000  ppmw  at 
any  flow  rate; 

(2)  Is  generated  from  a  PAI  process 
unit  as  a  result  of  maintenance  activities 
and  contains  at  least  5.3  Mg  of 
compounds  listed  in  Table  9  of  subpart 
G  of  this  part  per  individual  discharge 
event. 
***** 

4.  Section  63.1362  is  amended  by: 

a.  Revising  paragraph  (b)(2)(iv)(A); 

b.  Revising  paragraph  (b)(4)(ii)(A); 

c.  Revising  paragraph  Cb)(5)(ii); 

d.  Revising  paragraph  (b)(6); 

e.  Revising  paragraph  (c)(2) 
introductory  text; 

f.  Revising  paragraph  (c)(2)(iv) 
introductory  text; 


g.  Revising  paragraph  (c)(2)(iv)(B); 

h.  Revising  paragraphs  (c)(3)  through 
(6); 

i.  Adding  paragraph  (c)(7); 

j.  Revising  paragraph  (d)  introductory 
text; 

k.  Revising  paragraph  (d)(2) 
introductory  text; 

1.  Removing  paragraph  (d)(2Kv); 

m.  Revising  paragraphs  (d)(12) 
through  (14); 

n.  Adding  paragraphs  (d)(15)  and  (16); 

o.  Revising  paragraph  (h)(2) 
introductory  text; 

p.  Revising  paragraphs  (hK2)(i)  and 
(iii);  and 

q.  Revising  paragraphs  (h)(3)  and  (4). 

The  revisions  and  additions  read  as 
follows: 

§63.1362    Standards. 

***** 

(b)*  *  * 

(2)*   *   • 

(iv)*  *  • 

(A)  To  outlet  concentrations  less  than 
or  equal  to  20  ppmv;  or 
***** 

(4)'   *   • 
(ii)*  *  * 

(A)  To  outlet  concentrations  less  than 
or  equal  to  20  ppmv;  or 

***** 

(5)'   '   * 

(ii)  ff  HCl  and  CI2  emissions, 
including  HCl  generated  from 
combustion  of  halogenated  process  vent 
emissions,  from  the  sum  of  all  process 
vents  within  a  process  are  greater  than 
6.8  Mg/yr  and  less  than  or  equal  to  191 
Mg/yr,  these  HCl  and  CI2  emissions    ' 
shall  be  reduced  by  94  percent  or  to  an 
outlet  concentration  less  than  or  equal 
to  20  ppmv. 
***** 

(6)  Alternative  standard.  As  an 
alternative  to  the  provisions  in 
paragraphs  (b)(2)  through  (5)  of  this 
section,  the  owner  or  operator  may  route 
emissions  from  a  process  vent  to  a 
combustion  control  device  achieving  an 
outlet  TOG  concentration,  as  calibrated 
on  methane  or  the  predominant  HAP,  of 
20  ppmv  or  less,  and  an  outlet 
concentration  of  HCl  and  Clz  of  20 
ppmv  or  less.  If  the  owner  or  operator 
is  routing  emissions  to  a  non- 
combustion  control  device  or  series  of 
control  devices,  the  control  device(8) 
must  achieve  an  outlet  TOC 
concentration,  as  calibrated  on  methane 
or  the  predominant  HAP,  of  50  ppmv  or 
less,  and  an  outlet  concentration  of  HCl 
and  CI2  of  50  ppmv  or  less.  Any  process 
vents  within  a  process  that  are  not 
routed  to  such  a  control  device  or  series 
of  control  devices  must  be  controlled  in 
accordance  with  the  provisions  of 


paragraph  (b)(2)(ii).  (iii).  (iv),  (b)(3)(ii), 
(b)(4)(ii),  (b)(S)(ii)  or  (iii)  of  this  section, 
as  applicable. 

(c)*  *  • 

(2)  Standard  for  existing  sources. 
Except  as  specified  in  paragraphs  (c)(4), 
(5),  and  (6)  of  this  section,  the  owner  or 
operator  of  a  Group  1  storage  vessel  at 
an  existing  affected  source,  as  defined  in 
§63.1361,  shall  equip  the  affected 
storage  vessel  with  one  of  the  following: 
***** 

(iv)  A  closed  vent  system  meeting  the 
conditions  of  paragraph  (j)  of  this 
section  and  a  control  device  that  meets  . 
any  of  the  following  conditions: 

***** 

(B)  Reduces  organic  HAP  emissions  to 
outlet  concentrations  of  20  ppmv  or 
less;  or 


(3)  Standard  for  new  sources.  Except 
as  specified  in  paragraphs  (c)(4),  (5),  and 
(6)  of  this  section,  the  owner  or  operator 
of  a  Group  1  storage  vessel  at  a  new 
source,  as  defined  in  §  63.1361,  shall 
equip  the  affected  storage  vessel  in 
accordance  with  any  one  of  paragraphs 
(c)(2)(i)  through  (iv)  of  this  section. 

(4)  Alternative  standard.  As  an 
alternative  to  the  provisions  in 
paragraphs  (c)(2)  and  (3)  of  this  section, 
the  owner  or  operator  of  an  existing  or 
new  affected  source  may  route 
emissions  from  storage  vessels  to  a 
combustion  control  device  achieving  an 
outlet  TOC  concentration,  as  calibrated 
on  methane  or  the  predominant  HAP,  of 
20  ppmv  or  less,  and  an  outlet 
concentration  of  hydrogen  chloride  and 
chlorine  of  20  ppmv  or  less.  If  the  owner 
or  operator  is  routing  emissions  to  a 
non-combustion  control  device  or  series 
of  control  devices,  the  control  device(s) 
must  achieve  an  outlet  TCXD 
concentration,  as  calibrated  on  methane 
or  the  predominant  HAP,  of  50  ppmv  or 
less,  and  an  outlet  concentration  of  HCl 
and  CI2  of  50  ppmv  or  less. 

(5)  Planned  routine  maintenance.  The 
owner  or  operator  is  exempt  from  the 
specifications  in  paragraphs  (c)(2) 
through  (4)  of  this  section  during 
periods  of  planned  routine  maintenance 
of  the  control  device  that  do  not  exceed 
240  hr/yr.  The  owner  or  operator  may 
submit  an  application  to  the 
Administrator  requesting  an  extension 
of  this  time  limit  to  a  total  of 

360  hr/yr.  The  application  must  explain 
why  the  extension  is  needed,  it  must 
indicate  that  no  material  will  be  added 
to  the  storage  vessel  between  the  time 
the  240-hr  limit  is  exceeded  and  the 
control  device  is  again  operational,  and 
it  must  be  submitted  at  least  60  days 
before  the  240-hr  limit  will  be  exceeded. 
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(6)  Vapor  balancing  alternative.  As  an 
alternative  to  the  requirements  in 
paragraphs  (c)(2)  and  (3)  of  this  section, 
the  owner  or  operator  of  an  existing  or 
new  affected  source  may  implement 
vapor  balancing  in  accordance  with 
paragraphs  (c)(S)(i)  through  (vii)  of  this 
section. 

(i)  The  vapor  balancing  system  must 
be  designed  and  operated  to  route 
organic  HAP  vapors  displaced  from 
loading  of  the  storage  tank  to  the  railcar 
or  tank  truck  from  which  the  storage 
tank  is  filled. 

(ii)  Tank  trucks  and  railcars  must 
have  a  ciirrent  certification  in 
accordance  with  the  U.S.  Department  of 
Transportation  pressure  test 
requirements  of  49  CFR  part  180  for 
tank  trucks  and  49  CFR  173.31  for 
railcars. 

(iii)  Hazardous  air  {wUutants  must 
only  be  unloaded  from  tank  trucks  or 
railcars  when  vapor  collection  systems 
are  coimected  to  the  storage  tank's  vapor 
collection  system. 

(iv)  No  pressure  relief  device  on  the 
storage  tank  or  on  the  railcar  or  tank 
truck  shall  open  during  loading  or  as  a 
result  of  diurnal  temperature  changes 
(breathing  losses). 

(v)  Pressure  relief  devices  on  affected 
storage  tanks  must  be  set  to  no  less  than 
2.5  psig  at  all  times  to  prevent  breathing 
losses.  The  owner  or  operator  shall 
record  the  setting  as  specified  in 
§  63.1367(b)(8)  and  comply  with  the 
following  requirements  for  each 
pressure  relief  valve: 

(A)  The  pressure  relief  valve  shall  be 
monitored  quarterly  using  the  method 
described  in  §63. 180(b). 

(B)  An  instrument  reading  of  500 
ppmv  or  greater  defines  a  leak. 

(C)  When  a  leak  is  detected,  it  shall 
be  repaired  as  soon  as  practicable,  but 
no  later  than  5  days  after  it  is  detected, 
and  the  owner  or  operator  shall  comply 
with  the  recordkeeping  requirements  of 
§63.1363(g)(4)(i)  through  (iv). 

(vi)  Railcars  or  tank  trucks  that  deliver 
HAP  to  an  affected  storage  tank  must  be 
reloaded  or  cleaned  at  a  facility  that 
utilizes  one  of  the  following  control 
techniques: 

(A)  The  railcar  or  tank  truck  must  be 
connected  to  a  closed  vent  system  with 
a  control  device  that  reduces  inlet 
emissions  of  HAP  by  90  percent  by 
weight  or  greater;  or 

(B)  A  vapor  balancing  system 
designed  and  operated  to  collect  organic 
HAP  vapor  displaced  bom  the  tank 
truck  or  railcar  dimng  reloading  must  be 
used  to  route  the  collected  HAP  vapor 
to  the  storage  tank  from  which  the 
liquid  being  transferred  originated. 

(vii)  The  owner  or  operator  of  the 
facility  where  the  railcar  or  tank  truck 


is  reloaded  or  cleaned  must  comply 
with  the  following  requirements: 

(A)  Submit  to  the  owner  or  operator 
of  the  affected  storage  tank  and  to  the 
Administrator  a  written  certification 
that  the  reloading  or  cleaning  focility 
will  meet  the  requirements  of  this 
section.  The  certifying  entity  may 
revoke  the  written  certification  by 
sending  a  written  statement  to  the 
owner  or  operator  of  the  affected  storage 
tank  giving  at  least  90  days  notice  that 
the  certifying  entity  is  rescinding 
acceptance  of  responsibility  for 
compliance  with  the  requirements  of 
this  paragraph  (c)(6)(vii)(A). 

(B)  If  complying  with  paragraph 
{c)(6)(vi)(A)  of  this  section,  demonstrate 
initial  compliance  in  accordance  with 

§  63.1365(d),  demonstrate  continuous 
compliance  in  accordance  with 
§  63.1366,  keep  records  as  specified  in 
§  63.1367,  and  prepare  reports  as 
specified  in  §63.1368. 

(C)  If  complying  with  paragraph 
(c)(6)(vi)(B)  of  this  section,  keep  records 
of: 

(1)  The  equipment  to  be  used  and  the 
procedures  to  be  followed  when 
reloading  the  railcar  or  tank  truck  and 
displacing  vapors  to  the  storage  tank 
from  which  the  liquid  originates,  and 

(2)  Each  time  the  vapor  balancing 
system  is  used  to  comply  with 
paragraph  (c)(6)(vi)(B)  of  this  section. 

(7)  Compliance  with  the  provisions  of 
paragraphs  (c)(2)  and  (3)  of  this  section 
is  demonstrated  using  the  initial 
compliance  procedures  in  §63. 1365(d) 
and  the  monitoring  requirements  in 
§  63.1366.  Compliance  with  the  outlet 
concentrations  in  paragraph  (c)(4)  of 
this  section  shall  be  determined  by  the 
initial  compliance  provisions  in 
§  63.1365(a)(5)  and  the  continuous 
emission  monitoring  requirements  of 
§  63.1366(b)(5). 

(d)  Wastewater  The  owner  or 
operator  of  each  affected  source  shall 
comply  with  the  requirements  of 
§§63.132  through  63.147,  with  the 
differences  noted  in  paragraphs  (d)(1) 
through  (16)  of  this  section  for  the 
purposes  of  this  subpart. 
***** 

(2)  When  the  storage  tank 
requirements  contained  in  §§63.119 
through  63.123  are  referred  to  in 
§§  63.132  through  63.147,  §§  63.119 
through  63.123  are  applicable,  with  the 
exception  of  the  differences  noted  in 
paragraphs  (d)(2)(i)  through  (iv)  of  this 
section. 
***** 

(12)  As  an  alternative  to  using  Method 
18  of  40  CFR  part  60,  as  specified  in 
§§63.139(c)(l)(ii)  and  63.145(i)(2),  the 
owner  or  operator  may  elect  to  use 


Method  25  or  Method  25A  of  40  CFR 
part  60,  as  specified  in  §  63.1365(b). 

(13)  The  requirement  to  correct  outlet 
concentrations  fttim  combustion  devices 
to  3  percent  oxygen  in  §  63.139(c)(l)(ii) 
shall  apply  only  if  supplemental  gases 
are  combined  with  affected  vent 
streams,  and  the  procedures  in 
§63.1365(a)(7)(i)  apply  instead  of  the 
procedures  in  §  63.145(i)(6)  to 
determine  the  percent  oxygen 
correction,  ff  emissions  are  controlled 
with  a  vapor  recovery  system  as 
specified  in  §  63.139(c)(2),  the  owner  or 
operator  must  correct  for  supplemental 
gases  as  specified  in  §  63.1365(a)(7)(ii). 

(14)  As  an  alternative  to  the 
management  and  treatment  options 
specified  in  §  63.132(g)(2),  any  Group  1 
wastewater  stream  (or  residual  removed 
from  a  Group  1  wastewater  stream)  that 
contains  less  than  50  ppmw  of  HAP 
listed  in  Table  2  to  subpart  GGG  of  this 
part  may  be  transferred  offsite  or  to  an 
on-site  treatment  operation  not  owned 
or  operated  by  the  owner  or  operator  of 
the  source  generating  the  wastewater  (or 
residual)  if  the  transferee  manages  and 
treats  the  wastewater  stream  or  residual 
in  accordance  with  paragraphs  (d)(14)(i) 
through  (iv)  of  this  section. 

(i)  Treat  die  wastewater  stream  or 
residual  in  a  biological  treatment  unit  in 
accordance  with  §§63.138  and  63.145. 

(ii)  Cover  the  waste  management  units 
up  to  the  activated  sludge  unit. 
Alternatively,  covers  are  not  required  if 
the  owner  or  operator  demonstrates  that 
less  than  5  percent  of  the  total  HAP 
listed  in  Table  3  to  subpart  GGG  of  this 
part  is  emitted. 

(iii)  Inspect  covers  as  specified  in 
§  63.1366(h). 

(iv)  The  reference  in  §  63.132(g)(2)  to 
"§  63.102(b)  of  subpart  F"  does  not 
apply  for  the  purposes  of  this  subpart. 

(15)  When  §  63.133  refers  to  Table  10 
to  subpart  G  of  this  part,  the  maximum 
true  vapor  pressures  in  the  table  shall  be 
limited  to  the  HAP  listed  in  Table  9  to 
subpart  G  of  this  part. 

(16)  When  the  inspection, 
recordkeeping,  and  reporting 
requirements  contained  in  §  63.148  are 
referred  to  in  §§  63.132  through  63.147, 
the  inspection  requirements  in 

§  63.1366(h),  the  recordkeeping 
requirements  in  §  63.1367(fl,  and  the 
reporting  requirements  In 
§  63.1368(g)(2)(iii)  and  (xi)  shall  apply 
for  the.  purposes  of  this  subpart. 


(h)*  *  * 

(2)  Group  1  emission  points  that  are 
controlled  as  specified  in  paragraphs 
(h)(2)(i)  through  (iii)  of  this  section  may 
not  be  used  to  calculate  emissions 
averaging  credits,  unless  the  equipment 
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is  approved  for  use  in  a  different 
manner  from  that  specified  in 
paragraphs  (b)  through  (d)  of  this 
section,  and  a  nominal  efficiency  has 
been  assigned  according  to  the 
procedures  in  §63.150(1).  The  nominal 
efficiency  must  exceed  the  percent 
reduction  required  by  paragraphs  (b) 
and  (c)  of  this  section  for  process  vents 
and  storage  vessels,  respectively,  exceed 
the  percent  reduction  required  in 
§  63.139(c)  for  control  devices  used  to 
control  emissions  vented  from  waste 
management  units,  and  exceed  the 
percent  reduction  required  in 
§  63.138(e)  or  (f)  for  wastewater 
treatment  processes. 

(i)  Storage  vessels  controlled  with  an 
internal  floating  roof  meeting  the 
specifications  of  §  63.119(b),  an  external 
floating  roof  meeting  the  specifications 
of  §  63.119(c),  or  an  external  floating 
roof  converted  to  an  internal  floating 
meeting  the  specifications  of 
§  63.119(d). 
***** 

(iii)  Wastewater  streams  that  are 
managed  in  waste  management  units 
that  are  controlled  as  specified  in 
§§63.133  through  63.137,  treated  using 
a  steam  stripper  meeting  the 
specifications  of  §  63.138(d),  and 
emissions  frtim  the  steam  stripper  are 
controlled  in  a  control  device  that  meets 
the  percent  reduction  requirements 
specified  in  §  63.139(c). 

(3)  Process  vents  and  storage  vessels 
controlled  with  a  control  device  to  an 
ouUet  concentration  of  20  ppmv  or  50 
ppmv,  as  specified  in  paragraph 
(b)(2)(iv)(A).  (b)(3)(ii).  (b)(6), 
(c)(2)(iv)(B),  or  (c)(4)  of  this  section,  and 
wastewater  streams  controlled  in  a 
treatment  unit  to  an  ouUet  concentration 
of  50  ppmw,  may  not  be  used  in  any 
averaging  group. 

(4)  Maintenance  wastewater  streams, 
wastewater  streams  treated  in  biological 
treatment  units,  and  Group  2 
wastewater  streams  that  are  not 
managed  as  specified  in  §§  63.133 
throi^  63.137  may  not  be  included  in 
any  averaging  group. 
***** 

5.  Section  63.1363  is  amended  by: 

a.  Revising  paragraph  (a)(1); 

b.  Revising  paragraphs  (a)(10)(ii)  and 
(iu): 

c.  Revising  paragraphs  (b)(3)(iii)(A) 
through  (F); 

d.  Adding  paragraph  (b)(3)(iii)(G); 

e.  Revising  paragraph  (b)(3)(iv); 

f.  Revising  paragraphs  (c)(2)(i)  and 
(ui); 

g.  Revising  paragraph  (c)(3)(i); 
h.  Revising  paragraph  (c)(4)(ii); 
i.  Revising  paragraph  (c)(5) 

introductory  text; 


j.  Revising  paragraph  (c)(5)(iv); 

k.  Removing  paragraphs  (c)(5)(vi)(C) 
and(D); 

1.  Adding  paragraph  (c)(5)(vii); 

m.  Revising  peiragraph  (c)(6); 

n.  Revising  paragraph  (c)(9); 

o.  Revising  paragraph  (e)(7)(iii); 

p.  Revising  paragraph  (e)(9); 

q.  Revising  paragraph  (f);  and 

r.  Revising  paragraph  (g)(2)(vi). 

The  revisions  and  additions  read  as 
follows: 

§63.1363    Standards  for  aqulpment  teaks. 

(a)*  *  * 

(1)  The  provisions  of  this  section 
apply  to  "equipment"  as  defined  in 
§63.1361.  The  provisions  of  this  section 
also  apply  to  any  closed-vent  systems 
and  control  devices  required  by  this 
section. 
***** 

(10)*  *  * 

(ii)  The  identification  on  a  valve  in 
light  liquid  or  gas/vapor  service  may  be 
removed  after  it  has  been  monitored  as 
specified  in  paragraph  (e)(7)(iii)  of  this 
section,  and  no  leak  has  been  detected 
during  the  follow-up  monitoring.  If  an 
owner  or  operator  elects  to  comply  with 
§63.174(c)(l)(i),  the  identification  on  a 
connector  may  be  removed  after  it  has 
been  monitored  as  specified  in 
§  63.174(c)(l)(i)  and  no  leak  is  detected 
during  that  monitoring. 

(iii)  The  identification  on  equipment, 
except  as  specified  in  paragraph 
(a)(10)(ii)  of  this  section,  may  be 
removed  after  it  has  been  repaired. 
***** 

(b)  •  '  * 
(3)  •  *  * 
(iii)*  *  * 

(A)  Section  63.174(b),  (f),  (g),  and  (h) 
shall  not  apply,  hi  place  of  §  63.174(b), 
the  owner  or  operator  shall  comply  with 
paragraphs  (b)(3)(iii)(C)  through  (G)  of 
this  section.  In  place  of  §63. 174(f),  (g), 
and  (h),  the  owner  or  operator  shall 
comply  with  paragraph  (f)  of  this 
section. 

(B)  Days  that  the  connectors  are  not  in 
organic  HAP  service  shall  not  be 
considered  part  of  the  3-month  period 
in  §  63.174(c). 

(C)  If  the  percent  leaking  connectors 
in  a  group  of  processes  was  greater  than 
or  equal  to  0.5  percent  during  the  initial 
monitoring  period,  monitoring  shall  be 
performed  once  per  year  imtil  the 
percent  leaking  connectors  is  less  than 
0.5  percent. 

(D)  If  the  percent  leaking  connectors 
in  the  group  of  processes  was  less  than 
0.5  percent,  but  equal  to  or  greater  than 
0.25  percent,  during  the  last  required 
monitoring  period,  monitoring  shall  be 
performed  once'every  4  years.  An  owner 


or  operator  may  comply  with  the 
requirements  of  this  paragraph  by 
monitoring  at  least  40  percent  of  the 
connectors  in  the  first  2  years  and  the 
remainder  of  the  coimectors  within  the 
next  2  years.  The  percent  leaking 
connectors  will  be  calculated  for  the 
total  of  all  monitoring  performed  during 
the  4-year  period. 

(E)  The  owner  or  operator  shall 
increase  the  monitoring  frequency  to 
once  every  2  years  for  the  next 
monitoring  period  if  leaking  connectors 
comprise  at  least  0.5  percent  but  less 
than  1.0  percent  of  the  connectors 
monitored  within  either  the  4  years 
specified  in  paragraph  (b)(3)(iii)CD)  of 
this  section,  the  first  4  years  specified  in 
paragraph  (b)(3)(iii)(G)  of  this  section,  or 
the  entire  8  years  specified  in  paragraph 
(b)(3)(iii)(G)  of  this  section.  At  the  end 
of  that  2-year  monitoring  period,  the 
owner  or  operator  shall  monitor  once 
per  year  while  the  percent  leaking 
connectors  is  greater  than  or  equal  to  0.5 
percent;  if  the  percent  leaking 
connectors  is  less  than  0.5  percent,  the 
owner  or  operator  may  again  elect  to 
monitor  in  accordance  with  paragraph 
(b)(3)(iii)(D)  or  (G)  of  this  section,  as 
applicable. 

(F)  If  an  owner  or  operator  complying 
with  the  requirements  of  paragraph 
(b)(3)(iii)(D)  or  (G)  of  this  section  for  a 
group  of  processes  determines  that  1 
percent  or  greater  of  the  coimectors  are 
leaking,  the  owner  or  operator  shall 
increase  the  monitoring  frequency  to 

.  one  time  per  year.  The  owner  or 
operator  may  again  elect  to  use  the 
provisions  of  paragraph  (b)(3)(iii)(D)  or 
(G)  of  this  section  after  a  monitoring 
period  in  which  less  than  0.5  percent  of 
the  connectors  are  determined  to  be 
leaking. 

(G)  Monitoring  shall  be  required  once 
every  8  years,  if  the  percent  leaking 
connectors  in  the  group  of  process  units 
was  less  than  0.25  percent  during  the 
last  required  monitoring  period.  An 
owner  or  operator  shall  monitor  at  least 
50  percent  of  the  coimectors  in  the  first 
4  years  and  the  remainder  of  the 
connectors  within  the  next  4  years.  If 
the  percent  leaking  connectors  in  the 
first  4  years  is  equal  to  or  greater  than 
0.35  percent,  the  monitoring  program 
shall  revert  at  that  time  to  the 
appropriate  monitoring  frequency 
specified  in  paragraph  (b)(3)(iii)(D),  (E), 
or  (F)  of  this  section. 

(iv)  Section  63.178,  shall  apply, 
except  as  specified  in  paragraphs 
(b)(3)(iv)(A)  and  (B)  of  this  secUon. 

(A)  Section  63.178(b),  requirements 
for  pressure  testing,  shall  apply  to  all 
processes,  not  just  batch  processes. 

(B)  For  pumps,  the  phrase  "at  the 
frequencies  specified  in  Table  1  of  this 
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subpart"  in  §63.178{c)(3)(iii)  shall  mean 
"quarterly"  for  the  purposes  of  this 
subpart. 


(0 

(2) 


*  *   • 

•  •   • 


(i)  Monitoring.  Each  piunp  and 
agitator  subject  to  this  section  shall  be 
monitored  quarterly  to  detect  leaks  by 
the  method  specified  in  §  63.180(b). 
except  as  provided  in  §§63.177,  63.178, 
paragraph  (f)  of  this  section,  and 
paragraphs  (c)(5)  through  (9)  of  this 
section.  j 

(iii)  Visual  inspections.  Each  pump 
and  agitator  shall  be  checked  by  visual 
inspection  each  calendar  week  for 
indications  of  liquids  dripping  from  the 
pump  or  agitator  seal.  If  there  are 
indications  of  liquids  dripping  from  the 
seal  at  the  time  of  the  weekly 
inspection,  the  owner  or  operator  shall 
follow  the  procedure  specified  in  either 
paragraph  (c)(2)(iii)(A)  or  (B)  of  this 
section  prior  to  thei  next  weekly 
inspection. 

(A)  The  owner  or  operator  shall 
monitor  the  pump  or  agitator  by  the 
method  specified  in  §  63.180(b).  If  the 
instrument  reading  indicates  a  leak  as 
specified  in  paragraph  (c)(2)(ii)  of  this 
section,  a  leak  is  detected. 

(B)  The  owner  or  operator  shall 
eliminate  the  visual  indications  of 
liquids  dripping. 

(3)*   *   * 

(i)  When  a  leak  is  detected  pursuant 
to  paragraph  (c)(2)(i),  (c)(2)(iii)(A), 
(c)(5)(iv)(A),  or  (c)(5)(vi){B)  of  this 
section,  it  shall  be  repaired  as  soon  as 
practicable,  but  not  later  than  15 
calendar  days  after  it  is  detected,  except 
as  provided  in  paragraph  (b)(3)(i)  of  this 
section. 


(4)*   *   * 

(ii)  If,  calculated  on  a  1-year  rolling 
average,  10  percent  or  more  of  the 
piunps  in  a  group  of  processes  (or  3 
pumps  in  a  group  of  processes  with 
fewer  than  30  pumps)  leak,  the  owner 
or  operator  shall  monitor  each  piunp 
once  per  month,  until  the  calculated  1- 
year  rolling  average  value  drops  below 
10  percent  (or  three  pumps  in  a  group 
of  processes  with  fiewer  than  30  pumps). 
***** 

(5)  Exemptions.  Each  pump  or  agitator 
equipped  with  a  dual  mechanical  seal 
system  that  includes  a  barrier  fluid 
system  and  meets  the  requirements 
specified  in  paragraphs  (c)(5)(i)  through 
(vii)  is  exempt  from  the  requirements  of 
paragraphs  (c)(1)  through  (c)(4)(iii)  of 
this  section,  except  as  specified  in 


paragraphs  (c)(5)(iv)(A)  and  (vii)  of  this 
section. 

***** 

(iv)  Each  pump/agitator  is  checked  by 
visual  inspection  each  calendar  week 
for  indications  of  liquids  dripping  from 
the  piunp/agitator  seal.  If  there  are 
indications  of  liquids  dripping  from  the 
pump  or  agitator  seal  at  the  time  of  the 
weekly  inspection,  the  owner  or 
operator  shall  follow  the  procedures 
specified  in  either  paragraph 
(c)(5)(iv)(A)  or  (B)  of  this  section  prior 
to  the  next  required  inspection. 

(A)  The  owner  or  operator  shall 
monitor  the  piunp  or  agitator  using  the 
method  specified  in  §  63.180(b)  to 
determine  if  there  is  a  leak  of  organic 
HAP  in  the  barrier  fluid.  If  the 
instrument  reading  indicates  a  leak,  as 
specified  in  paragraph  (c)(2)(ii)  of  this 
section,  a  leak  is  detected. 

(B)  The  owner  or  operator  shall 
eliminate  the  visual  indications  of 
liquids  dripping. 

(vii)  When  a  leak  is  detected  pursuant 
to  paragraph  (c)(5)(iv)(A)  or  (vi)(B)  of 
this  section,  the  leak  must  be  repaired 
as  specified  in  paragraph  (c)(3)  of  this 
section. 

(6)  Any  piunp/agitator  that  is 
designed  with  no  externally  actuated 
shaft  penetrating  the  piunp/agitator 
housing  is  exempt  from  the 
requirements  of  paragraphs  (c)(1) 
through  (3)  of  this  section. 
***** 

(9)  If  more  than  90  percent  of  the 
pumps  in  a  group  of  processes  meet  the 
criteria  in  either  paragraph  {c)(5)  or  (6) 
of  this  section,  the  group  of  processes  is 
exempt  from  the  requirements  of 
paragraph  (c)(4)  of  this  section.  - 
***** 

(e)  *  *  * 
(7)*   *   * 

(iii)  When  a  leak  is  repaired,  the  valve 
shall  be  monitored  at  least  once  within 
the  first  3  months  after  its  repair.  Days 
that  the  valve  is  not  in  organic  HAP 
service  shall  not  be  considered  part  of 
this  3-month  period.  The  monitoring 
required  by  this  paragraph  is  in  addition 
to  the  monitoring  required  to  satisfy  the 
definitions  of  "repaired"  and  "first 
attempt  at  repair." 

(A)  The  monitoring  shall  be 
conducted  as  specified  in  §  63.180(b) 
and  (c)  as  appropriate,  to  determine 
whether  the  valve  has  resumed  leaking. 

(B)  Periodic  monitoring  required  by 
paragraphs  (e)(2)  through  (4)  of  this 
section  may  be  used  to  satisfy  the 
requirements  of  paragraph  (e)(7)(iii)  of 
this  section,  if  the  timing  of  the 
monitoring  period  coincides  with  the 
time  specified  in  paragraph  (e)(7)(iii)  of 
this  section.  Alternatively,  other 


monitoring  may  be  performed  to  satisfy 
the  requirements  of  paragraph  (e)(7)(iii) 
of  this  section,  regardless  of  whether  the 
timing  of  the  monitoring  period  for 
periodic  monitoring  coincides  with  the 
time  specified  in  paragraph  (e)(7)(iii)  of 
this  section. 

(C)  If  a  leak  is  detected  by  monitoring 
that  is  conducted  pursuant  to  paragraph 
(e)(7)(iii)  of  this  section,  the  owner  or 
operator  shall  follow  the  provisions  of 
paragraphs  (e)(7)(iii)(C)(l)  and  (2)  of  this 
section  to  determine  whether  that  valve 
must  be  counted  as  a  leaking  valve  for 
purposes  of  paragraph  (e)(6)  of  this 
section. 

(1)  If  the  owner  or  operator  elects  to 
use  periodic  monitoring  required  by 
paragraphs  (e)(2)  through  (4)  of  this 
section  to  satisfy  the  requirements  of 
paragraph  (e)(7)(iii)  of  this  section,  then 
the  valve  shall  be  counted  as  a  leaking 
valve. 

(2)  If  the  owner  or  operator  elects  to 
use  other  monitoring  prior  to  the 
periodic  monitoring  required  by 
paragraphs  (e)(2)  through  (4)  of  this 
section  to  satisfy  the  requirements  of 
paragraph  (e)(7)(iii)  of  this  section,  then 
the  valve  shall  be  counted  as  a  leaking 
valve  unless  it  is  repaired  and  shown  by 
periodic  monitoring  not  to  be  leaking. 
***** 

(9)  Any  equipment  located  at  a  plant 
site  with  fewer  than  250  valves  in 
organic  HAP  service  in  the  affected 
source  is  exempt  frtim  the  requirements 
for  monthly  monitoring  specified  in 
paragraph  (e)(4)(i)  of  this  section. 
Instead,  the  owner  or  operator  shall 
monitor  each  valve  in  organic  HAP 
service  for  leaks  once  each  quarter,  or 
comply  with  paragraph  (e)(4)(iii),  (iv),  or 
(v)  of  this  section,  except  as  provided  in 
paragraph  (f)  of  this  section. 

(f)  Unsafe  to  monitor,  difficult-to- 
monitor,  and  inaccessible  equipment. 

(1)  Equipment  that  is  designated  as 
unsafe-to-monitor,  difficult-to-monitor, 
or  inaccessible  is  exempt  from  the 
requirements  as  specified  in  paragraphs 
{f)(l)(i)  through  (iv)  of  this  section 
provided  the  owner  or  operator  meets 
the  requirements  specified  in  paragraph 
(f)(2),  (3),  or  (4)  of  this  section,  as 
applicable.  All  equipment,  except 
connectors  that  meet  the  requirements 
in  paragraph  (f)(4)  of  this  section,  must 
be  assigned  to  a  group  of  processes. 
Ceramic  or  ceramic-lined  connectors  are 
subject  to  the  same  requirements  as 
inaccessible  connectors. 

(i)  For  pumps  and  agitators, 
paragraphs  (c)(2),  (3),  and  (4)  of  this 
section  do  not  apply. 

(ii)  For  valves,  paragraphs  (e)(2) 
through  (7)  of  this  section  do  not  apply. 
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(iii)  For  connectors,  §  63.174(b) 
through  (e)  and  paragraphs  (b)(3)(iii)(C) 
through  (G)  of  this  section  do  not  apply. 

(iv)  For  closed-vent  systems, 
§  63.172(f)(1),  (f)(2),  and  (g)  do  not 
apply. 

(2)  Equipment  that  is  unsafe-to- 
monitor 

(i)  Valves,  connectors,  agitators,  and 
any  part  of  closed-vent  systems  may  be 
designated  as  unsafe-to-monitor  if  the 
owner  or  operator  determines  that 
monitoring  personnel  would  be  exposed 
to  an  immediate  danger  as  a 
consequence  of  complying  with  the 
monitoring  requirements  identified  in 
paragraphs  (f)(l)(i)  through  (iii)  of  this 
section,  or  the  inspection  requirements 
identified  in  paragraph  (f)(l)(iv)  of  this 
section. 

(ii)  The  owner  or  operator  of 
equipment  that  is  designated  as  unsafe- 
to-monitor  must  have  a  written  plan  that 
requires  monitoring  of  the  equipment  as 
frequently  as  practicable  during  safe-to- 
monitor  times.  For  valves,  connectors, 
and  agitators,  monitoring  shall  not  be 
more  frequent  than  the  periodic 
monitoring  schedule  othermse 
applicable  to  the  group  of  processes  in 
which  the  equipment  is  located.  For 
closed-vent  systems,  inspections  shall 
not  be  more  frequent  than  annually. 

(3)  Equipment  that  is  difficult-to- 
monitor. 

(i)  A  valve,  agitator,  pump,  or  any  part 
of  a  closed-vent  system  may  be 
designated  as  difficult-to-monitor  if  the 
owner  or  operator  determines  that  the 
equipment  cannot  be  monitored  or 
inspected  without  elevating  the 
monitoring  personnel  more  than  2 
meters  above  a  support  surface  or  the 
equipment  is  not  accessible  in  a  safe 
manner  when  it  is  in  organic  HAP 
service; 

(ii)  At  a  new  affected  source,  an 
owner  or  operator  may  designate  no 
more  than  3  percent  of  valves  as 
difficult-to-monitor. 

(iii)  The  owner  or  operator  of  valves, 
agitators,  or  pumps  designated  as 
difficult-to-monitor  must  have  a  written 
plan  that  requires  monitoring  of  the 
equipment  at  least  once  per  calendar 
year  or  on  the  periodic  monitoring 
schedule  otherwise  applicable  to  the 
group  of  processes  in  which  the 
equipment  is  located,  whichever  is  less 
frequent.  For  any  part  of  a  closed-vent 
system  designated  as  difficult-to- 
monitor,  the  owner  or  operator  must 
have  a  written  plan  that  requires 
inspection  of  the  closed-vent  system  at 
least  once  every  5  years. 

(4)  Inaccessihle,  ceramic,  or  ceramic- 
lined  connectors. 

(i)  A  connector  may  be  designated  as 
inaccessible  if  it  is: 


(A)  Buried; 

(B)  Insulated  in  a  manner  that 
prevents  access  to  the  equipment  by  a 
monitor  probe; 

(C)  Obstructed  by  equipment  or 
piping  that  prevents  access  to  the 
equipment  by  a  monitor  probe; 

(D)  Unable  to  be  reached  bom  a 
wheeled  scissor-lifl  or  hydraulic-type 
scaffold  which  would  allow  access  to 
equipment  up  to  7.6  meters  above  the 
ground;  or 

(E)  Not  able  to  be  accessed  at  any  time 
in  a  safe  manner  to  perform  monitoring. 
Unsafe  access  includes,  but  is  not 
limited  to,  the  use  of  a  wheeled  scissor- 
lift  on  unstable  or  uneven  terrain,  the 
use  of  a  motorized  man-lift  basket  in 
areas  where  an  ignition  potential  exists, 
or  access  would  require  near  proximity 
to  hazards  such  as  electrical  lines,  or 
would  risk  damage  to  equipment. 

(F)  Would  require  elevating  the 
monitoring  personnel  more  than  2 
meters  above  a  permanent  support 
surface  or  would  require  the  erection  of 
scaffold. 

(ii)  At  a  new  affected  source,  an 
owner  or  operator  may  designate  no 
more  than  3  percent  of  connectors  as 
inaccessible. 

(iii)  U  any  inaccessible,  ceramic,  or 
ceramic-lined  connector  is  observed  by 
visual,  audible,  olfactory,  or  other 
means  to  be  leaking,  the  leak  shall  be 
repaired  as  soon  as  practicable,  but  no 
later  than  15  calendar  days  after  the  leak 
is  detected,  except  as  provided  in 
paragraph  (b)(3)(i)  of  this  section. 

(iv)  ^y  connector  that  is  inaccessible 

or  that  is  ceramic  or  ceramic-lined  is 

exempt  from  the  recordkeeping  and 

reporting  requirements  of  paragraphs  (g) 

and  (h)  of  this  section, 
(g)*  .  * 

(2)*     *     * 

(vi)  A  list  of  equipment  designated  as 
unsa|e-to-monitor  or  difficult-to-monitor 
under  paragraph  (f)  of  this  section  and 
a  copy  of  the  plan  for  monitoring  this 
equipment. 
*        *        *        *        • 

6.  Section  63.1365  is  amended  by: 

a.  Revising  paragraph  (a)(l)(iii); 

b.  Revising  paragraph  (a)(2); 

c.  Revising  paragraph  (a)(5); 

d.  Revising  paragraph  (a)(6); 

e.  Revising  paragraph  (a)(7)(i) 
introductory  text; 

f.  Revisinig  paragraphs  (a)(7)(i)(A)  and 
(C); 

g.  Revising  paragraph  (a)(7)(ii); 

n.  Revising  paragraph  (b)  introductory 
text; 

i.  Revising  paragraph  (b)(8); 

j.  Revising  paragraph  (b)(ll) 
introductory  text; 

k.  Revising  paragraph  (b)(ll)(iii) 
introductory  text; 


1.  Revising  "paragraph  (b)(l)(i)(B)  of 
this  section"  to  read  "paragraph 
(b)(ll)(i)(B)  of  this  section"  in  the  last 
sentence  of  paragraph  (b)(ll)(iii)(A): 

m.  Adding  paragraph  (b)(ll)(iii)(D); 

n.  Revising  paragraph  (b)(ll)(iv); 

o.  Removing  paragraph  (b)(12); 

p.  Revising  paragraph  (c)(l)(iii)  and 
(v); 

q.  Revising  paragraph  (c)(2)(iKC); 

r.  Revising  paragraphs  (c)(2)(i)P)(4)(i) 
and  (iii); 

s.  Revising  paragraphs  (c)(2)(i)(EK3) 
and  (4); 

t  Revising  paragraph  (c)(2)(i)(F); 

u.  Revising  paragraph  (c)(2)(ii) 
introductory  text  and  paragraph 
(c)(2)(ii)(A); 

V.  Revising  paragraph  (c)(3)(ii)(A); 

w.  Revising  paragraph  (c)(3)(iii) 
introductory  text; 

x.  Revising  paragraphs  (d)(lKi)(A)  and 
(B): 

y.  Revising  paragraph  (d)(3)(ii); 

z.  Revising  paragraph  (e); 

aa.  Revising  "§  63.1362(h)(2)"  to  read 
"163.1362(g)(2)"  and  revising 
"§  63.1362(h)(3)"  to  read 
"§  63.1362(g)(3)"  in  paragraph  (g) 
introductory  text; 

bb.  Revising  "§  63.1362(h)(2)"  to  read 
"§  63.1362(g)(2)"  in  paragraph  (g)(3)(i); 

cc.  Revising  "§63.1362(h)(3)(i)"  to 
read  "§63.1362(g)(3)(i)"  in  paragraph 
(g)(3)(ii); 

dd.  Revising  "§63.1362(h)(3){ii)"  to 
read  "§63.1362(g)(3)(ii)"  in  paragraph 
(g)(4)  introductory  text; 

ee.  Revising  "§63.1362(h)(3)(u)(A)"  to 
read  "§63.1362(g)(3)(u)(A)"  in 
paragraph  (g)(4)(i);  and 

ff.  Revising  "§63.1362(i)(3)(ii)(A)"  to 
read  "§63.1362(g)(3)(iu)(A)"  in 
paragraph  (g)(4)(ii). 

The  revisions  and  additions  read  as 
follows: 

S  63.1 385    Test  methods  and  initial 
compllsnos  procedures. 

(a)  •  *  ' 

{!)•** 

(iii)  For  a  condenser,  the  design 
evaluation  must  consider  the  vent 
stream  flow  rate,  relative  humidity,  and 
temperature,  and  must  establish  the 
maximum  temperature  of  the  condenser 
exhaust  vent  stream  and  the 
corresponding  outlet  organic  HAP 
compound  concentration  level  or 
emission  rate  for  which  the  required 
reduction  is  achieved. 
***** 

(2)  Calculation  of  TOC  or  total  organic 
HAP  concentration.  The  TOC 
concentration  or  total  organic  HAP 
concentration  is  the  sum  of  the 
concentrations  of  the  individual 
components.  If  compliance  is  being 
determined  based  on  TOC,  the  owner  or 
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operator  shall  compute  TOC  for  each 
run  using  Equation  6  of  this  subpart.  If 
compliance  is  being  determined  based 
on  total  organic  HAP,  the  owner  or 
operator  shall  compute  total  organic 
HAP  using  Equation  6  of  this  subpart, 
except  that  only  organic  HAP 
compounds  shall  be  summed;  when 
determinfng  compliance  with  the 
wastewater  provisions  of  §  63.1362(d), 
the  organic  HAP  compounds  shall 
consist  of  the  organic  HAP  compounds 
in  Table  9  of  subpart  G  of  this  part. 


(^ 


(Eq.  6) 


Where: 

CGt  =  total  concentration  of  TOC  or 
organic  HAP  in  vented  gas  stream, 
average  of  samples,  dry  basis,  ppmv 

CGSi.j  =  concentration  of  sample 

components  in  vented  gas  stream 
for  sample  j,  dry  basis,  ppmv 

n  =  number  of  compoimds  in  the  sample 

m  =  number  of  samples  in  the  sample 
run. 

***** 

(5)  Initial  compliance  with  alternative 
standard.  Initial  compliance  with  the 
alternative  standards  in  §  63.1362(b)(6) 
and  (c)(4)  for  combustion  devices  is 
demonstrated  when  the  outlet  TOC 
concentration  is  20  ppmv  or  less,  and 
the  outlet  HCl  and  chlorine 
concentration  is  20  ppmv  or  less.  Initial 
compliance  with  the  alternative 
standards  in  §  63.1362(b)(6)  and  {c)(4) 
for  noncombustion  devices  is 
demonstrated  when  the  outlet  TOC 
concentration  is  50  ppmv  or  less,  and 
the  outlet  HCl  and  chlorine 
concentration  is  50  ppmv  or  less.  To 
demonstrate  initial  compliance,  the 
owner  or  operator  shall  be  in 
compliance  with  the  monitoring 
provisions  in  §  63.1366(b)(5)  on  the 
initial  compliance  date.  The  owner  or 
operator  shall  use  Method  18  to 
determine  the  predominant  organic 
HAP  in  the  emission  stream  if  the  TOC 
monitor  is  calibrated  on  the 
predominant  HAP. 

(6)  Initial  compliance  with  the  20 
ppmv  outlet  limit.  Initial  compliance 
with  the  20  ppmv  TOC  or  total  organic 
HAP  concentration  is  demonstrated 
when  the  outlet  TOC  or  total  organic 
HAP  concentration  is  20  ppmv  or  less. 
Initial  compliance  with  the  20  ppmv 
HCl  and  chlorine  concentration  is 
demonstrated  when  the  outlet  HCl  and 
chlorine  concentration  is  20  ppmv  or 
less.  To  demonstrate  initial  compliance, 
the  operator  shall  use  applicable  test 
methods  described  in  paragraphs  (b)(1) 
through  (9)  of  this  section,  and  test 
imder  conditions  described  in 


paragraph  (b)(10)  or  (11)  of  this  section, 

as  applicable.  The  owner  or  operator 

shall  comply  with  the  monitoring 

provisions  in  §63. 1366(b)(1)  through  (5) 

on  the  initial  compliance  date. 
(7j*   *   * 

(i)  Combustion  device.  Except  as 
specified  in  §63.1366(b)(5)(ii)(A),  if  the 
vent  stream  is  controlled  with  a 
combustion  device,  the  owner  or 
operator  must  comply  with  the 
provisions  in  paragraphs  (a){7)(i){A) 
through  (C)  of  this  section. 

(A)  To  comply  with  a  TOC  or  total 
organic  HAP  outlet  concentration 
standard  in  §  63.1362(b)(2)(iv)(A), 
(b)(4)(ii)(A),  (b)(6),  (c)(2)(iv)(B),  (c)(4), 
(d)(13),  or  §  63.172,  the  actual  TOC 
outlet  concentration  must  be  corrected 
to  3  percent  oxygen. 
***** 

(C)  The  integrated  sampling  and 
analysis  procedures  of  Method  3B  of  40 
CFR  part  60,  appendix  A,  shall  be  used 
to  determine  the  actual  oxygen 
concentration  (%02d).  The  samples  shall 
be  taken  during  the  same  time  Uiat  the    - 
TOC,  total  organic  HAP,  and  total  HCl 
and  chlorine  samples  are  taken.  The 
concentration  corrected  to  3  percent 
oxygen  (Cd)  shall  be  computed  using 
Equation  7  of  this  subpart: 


C  =C 


Where: 


17.9 


20.9 -%02d. 


(Eq.  7) 


Cc  =  concentration  of  TOC,  total  organic 
HAP,  or  total  HCl  and  chlorine 
corrected  to  3  percent  oxygen,  dry 
basis,  ppmv 
Cm  =  total  concentration  of  TOC,  total 
organic  HAP,  or  total  HCl  and 
chlorine  in  the  vented  gas  stream, 
average  of  semiples,  dry  basis,  ppmv 
%02d  =  concentration  of  oxygen 

measured  in  vented  gas  stream,  dry 
basis,  percent  by  volume, 
(ii)  Noncombustion  devices.  If  a 
control  device  other  than  a  combustion 
device,  and  not  in  series  with  a 
combustion  device,  is  used  to  comply 
with  a  TOC,  total  organic  HAP,  or  total 
HCl  and  chlorine  outlet  concentration 
standard,  the  owner  or  operator  must 
correct  the  actual  concentration  for 
supplemental  gases  using  Equation  8  of 
this  subpart. 


C   =C 


'v.-fv,^ 


(Eq.  8) 


Where: 

Ca  =  corrected  outlet  TOC,  total  organic 
HAP,  or  total  HCl  and  chlorine 
concentration,  dry  basis,  ppmv 

Cm  =  actual  TOC,  total  organic  HAP,  or 
total  HCl  and  chlorine 


concentration  measured  at  control 

device  outlet,  dry  basis,  ppmv 
Va  =  total  volumetric  flow  rate  of 

affected  streams  vented  to  the 

control  device 
Vs  =  total  volumetric  flow  rate  of 

supplemental  gases, 
(b)  Test  methods  and  conditions. 
When  testing  is  conducted  to  measure 
emissions  from  an  affected  source,  the 
test  methods  specified  in  paragraphs 
(b)(1)  through  (9)  of  this  section  shall  be 
used.  Compliance  tests  shall  be 
performed  under  conditions  specified  in 
paragraphs  (b)(10)  and  (11)  of  this 
section. 
***** 

(8)  Wastewater  analysis  shall  be 
conducted  in  accordance  with 
§63.144(b)(5)(i)  through  (ill)  or  as 
specified  in  paragraph  (b)(8)(i)  or  (ii)  of 
this  section. 

(i)  As  an  alternative  to  the  methods 
specified  in  §  63.144(b)(5)(i),  an  owner 
or  operator  may  conduct  wastewater 
analyses  using  Method  1666  or  1671  of 
40  CFR  part  136,  appendix  A,  and 
comply  with  the  sampling  protocol 
requirements  specified  in 
§  63. 144(b)(5)(ii).  The  validation 
requirements  specified  in 
§  63.144(b)(5)(iii)  do  not  apply  if  an 
owner  or  operator  uses  Method  1666  or  ~ 
1671  of  40  CFR  part  136,  appendix  A. 

(ii)  As  an  alternative  to  tne  methods 
specified  in  §  63.144(b)(5)(i),  an  owner 
or  operator  may  use  procedures 
specified  in  Method  8260  or  8270  in 
"Test  Methods  for  Evaluating  Solid 
Waste,  Physical/Chemical  Methods," 
EPA  Publication  No.  SW-846,  Third 
Edition,  September  1986,  as  amended 
by  Update  I,  November  15, 1992.  An 
owner  or  operator  also  may  use  any 
more  recent,  updated  version  of  Method 
8260  or  8270  approved  by  EPA.  For  the 
purpose  of  using  Method  8260  or  8270 
to  comply  with  this  subpart,  the  owner 
or  operator  must  maintain  a  formal 
quality  assurance  program  consistent : 
with  either  Section  8  of  Method  8260  or 
Method  8270.  This  program  must 
include  the  elements  related  to 
measuring  the  concentrations  of  volatile 
compounds  that  are  specified  in 
paragraphs  (b)(8)(ii)(A)  through  (C)  of 
this  section. 

(A)  Documentation  of  site-specific 
procedures  to  minimize  the  loss  of 
compoimds  due  to  volatilization, 
biodegradation,  reaction,  or  sorption 
during  the  sample  collection,  storage, 
and  preparation  steps. 

(B)  Documentation  of  specific  quality 
assurance  procedures  followed  during 
sampling,  sample  preparation,  sample 
introduction,  and  analysis. 

(C)  Measurement  of  the  average 
accuracy  and  precision  of  the  specific 
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procedures,  including  field  duplicates 
and  field  spiking  of  the  material  source 
before  or  during  sampling  with 
compoimds  having  similar  chemical 
characteristics  to  the  target  analytes. 
***** 

(11)  Testing  conditions  for  batch 
processes.  Testing  of  emissions  on 
equipment  where  the  flow  of  gaseous 
emissions  is  intermittent  (batch 
operations)  shall  be  conducted  at 
absolute  peak-case  conditions  or 
hypothetical  peak-case  conditions,  as 
specified  in  paragraphs  (b)(ll)(i)  and  (ii) 
of  this  section,  respectively.  Gas  stream 
volumetric  flow  rates  shall  be  measured 
at  15-minute  intervals.  Organic  HAP, 
TOC,  or  HCl  and  chlorine  concentration 
shall  be  determined  from  samples 
collected  in  an  integrated  sample  over 
the  duration  of  the  test,  or  from  grab 
samples  collected  simultaneously  with 
the  flow  rate  measurements  (every  15 
minutes).  If  an  integrated  sample  is 
collected  for  laboratory  analysis,  the 
sampling  rate  shall  be  adjusted 
proportionally  to  reflect  variations  in 
flow  rate.  In  all  cases,  a  site-specific  test 
plan  shall  be  submitted  to  the 
Administrator  for  approval  prior  to 
testing  in  accordance  with  §  63.7(c).  The 
test  plan  shall  include  the  emissions 
profile  described  in  paragraph 
(b)(ll){iii)  of  this  section.  The  term 
"HAP  mass  loading"  as  used  in 
paragraphs  (b)(ll)(i)  through  (iii)  of  this 
section  refers  to  the  class  of  HAP,  either 
organic  or  HCl  and  chlorine,  that  the 
control  device  is  intended  to  control. 
***** 

(iii)  Emissions  profile.  The  owner  or 
operator  may  choose  to  perform  tests 
only  during  those  periods  of  the  peak- 
case  episode(s)  that  the  owner  or 
operator  selects  to  control  as  part  of 
achieving  the  required  emission 
reduction.  Except  as  specified  in 
paragraph  (b)(ll)(iii)(D)  of  this  section, 
the  owner  or  operator  shall  develop  an 
emission  profile  for  the  vent  to  the 
control  device  that  describes  the 
characteristics  of  the  vent  stream  at  the 


inlet  to  the  control  device  under  either 
absolute  pr  hypothetical  peak-case 
conditions.  The  emissions  profile  shall 
be  developed  based  on  the  applicable 
procedures  described  in  paragraphs 
(b)(ll)(iii)(A)  through  (C)  of  this  section, 
as  required  by  paragraphs  (b)(ll)(i)  and 
(ii)  of  this  section. 
***** 

(P)  Exemptions.  The  owner  or 
operator  is  not  requued  to  develop  an 
emission  profile  under  the 
circumstances  described  in  paragraph 
(b)(ll)(iii){D)(J)  or  (2)  of  this  section. 

(1)  tf  all  process  vents  for  a  process 
are  controlled  using  a  control  device  or 
series  of  control  devices  that  reduce 
HAP  emissions  by  98  percent  or  more, 
no  other  emission  streams  are  vented  to 
the  control  device  when  it  is  used  to 
control  emissions  from  the  subject 
process,  and  the  performance  test  is 
conducted  over  the  entire  batch  cycle. 

(2)  If  a  control  device  is  used  to 
comply  with  the  outlet  concentration 
limit  for  process  vent  emission  streams 
from  a  single  process  (but  not 
necessarily  all  of  the  process  vents  from 
that  process),  no  other  emission  streams 
are  vented  to  the  control  device  while 

it  is  used  to  control  emissions  ftom  the 
subject  process,  and  the  performance 
test  is  conducted  over  the  entire  batch 
cycle. 

(iv)  Test  duration.  Three  runs,  at  a 
TniniiniiTTi  of  1  hour  each,  are  required 
for  performance  testing.  When 
complying  with  a  percent  reduction 
standaid,  each  test  run  may  be  a 
maximum  of  either  24  hours  or  the 
duration  of  the  longest  batch  controlled 
by  the  control  device,  whichever  is 
shorter,  and  each  run  must  include  the 
same  absolute  or  hypothetical  peak-case 
conditions,  as  defined  in  paragraph 
(b)(ll)(i)  or  (ii)  of  this  section.  When 
complying  with  an  outlet  concentration 
limit,  each  run  must  include  the  same 
absolute  or  hypothetical  peak-case 
conditions,  as  defined  in  paragraph 
(b)(ll)(i)  or  (ii)  of  this  section,  and  the 
duration  of  each  run  may  not  exceed  the 


duration  of  the  applicable  peak-case 
condition. 

(c)*  *  * 

(D*  *   * 

(iii)  Initial  compliance  with  the 
organic  HAP  percent  reduction 
requirements  specified  in 
§63.1362(b)(2)(ii),  (iii),  and  (b)(4)(ii)  is 
demonstrated  by  determining  controlled 
HAP  emissions  using  the  procedures 
described  in  paragraph  (c)(3)  of  this 
section,  determining  uncontrolled  HAP 
emissions  using  the  procedures 
described  in  paragraph  (c)(2)  of  this 
section,  and  calculating  the  applicable 
percent  reduction.  As  an  alternative,  if 
the  conditions  specified  in  paragraph 
(b)(ll)(iii)(D)(l)  of  this  section  are  met, 
initial  compliance  may  be  demonstrated 
by  showing  the  control  device  reduces 
emissions  by  98  percent  by  weight  or 
greater  using  the  procedures  specified  in 
paragraph  (c)(3)  of  this  section. 
***** 

(v)  Initial  compliance  with  the  outlet 
concentration  limits  in 
§63.1362(b)(2)(iv)(A),  (b)(3i(ii). 
(b)(4)(ii)(A),  (b)(5)(ii)  and  (iii)  is 
demonstrated  when  the  outlet  TOC  or 
total  organic  HAP  concentration  is  20 
ppmv  or  less  and  the  outlet  HCl  and 
chlorine  concentration  is  20  ppmv  or 
less.  The  owner  or  operator  shall 
demonstrate  compliance  by  fulfilling 
the  requirements  in  paragraph  (a)(6)  of 
this  section.  If  an  owner  or  operator 
elects  to  develop  an  emissions  profile  by 
process  as  described  in  paragraph 
(b)(ll)(iii)(A)  of  this  section, 
uncontrolled  emissions  shall  be 
determined  using  the  procedures  in 
paragraph  (c)(2)  of  this  section. 
***** 

(2)'   •   * 

(i)  •  •  • 

(C)  Purging.  Emissions  from  purging 
shall  be  calculated  using  Equation  10  of 
this  subpart,  except  that  for  purge  flow 
rates  greater  than  100  scfm,  the  mole 
fraction  of  HAP  will  be  assumed  to  be 
25  percent  of  the  saturated  value. 


E  =  5^PiMWiX 


^(vxt)^ 


KRKDJ    p^.£(p^) 


(Eq.  10) 


Where: 

E  =  mass  of  HAP  emitted 

V  =  purge  flow  rate  at  the  temperature 

and  pressure  of  the  vessel  vapor 

space  <• 

R  =  ideal  gas  law  constant 
T  =  temperature  of  the  vessel  vapor 

space;  absolute 


Pi  =  partial  pressure  of  the  individual 

HAP 
Pj  =  partial  pressure  of  individual 

condensable  compounds  (including 

HAP) 
Pt  =  pressure  of  the  vessel  vapor  space 
MWi  =  molecular  weight  of  the 

individual  HAP 


t  =  time  of  purge 

n  =  number  of  HAP  compounds  in  the 

emission  stream 
m  =  number  of  condensable  compounds 

(including  HAP)  in  the  emission 

stream. 

(D)*  *  • 
(4)  *  *  . 
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(i)  As  an  alternative  to  the  procedures     by  heating  a  vessel  to  any  temperature        calculated  using  Equation  15  of  this 
described  in  paragraphs  (c)(2)(i)(D)(l)         less  than  the  boiling  point  may  be  subpart, 

and  [2]  of  this  se<;:tion,  emissions  caused 


E  =  MW„;,pX 


Where: 

E  =  mass  of  HAP  vapor  displaced  from 

the  vessel  being  heated 
Navg  =  average  gas  space  molar  voliune 

during  the  heating  process,  as 

calculated  using  Equation  16  of  this 

subpart 
Pt  =  total  pressiue  in  the  vessel 
Pi.  I  =  partial  pressure  of  the  individual 

HAP  compounds  at  Ti 


N,vgX  In 


PT-.l(Pi.l) 


i=l 


PT-.l(Pi.2) 


~('>HAP,2~°HAP,lj 


(Eq.  15) 


Pi.2  =  partial  pressure  of  the  individual 
HAP  compounds  at  T2 

MWhap  =  average  molecular  weight  of 
the  HAP  compounds,  as  calculated 
using  Equation  14  of  this  subpart 

nHAP.i  =  number  of  moles  of  total  HAP 
in  the  vessel  headspaqe  at  Ti 

nHAP.2  =  nimiber  of  moles  of  total  HAP 
in  the  vessel  headspace  at  T2 


m  =  niunber  of  HAP  compounds  in  the 
emission  stream. 


[Hi)  The  difference  in  the  number  of 
moles  of  total  HAP  in  the  vessel 
headspace  between  the  initial  and  final 
temperatures  is  calculated  using 
Equation  17  of  this  subpart. 


(n»uP.2 -nHAP..)  =  ^^^^IPK2 -  ^S^IP...      (Eq.  17) 


Where: 

nHAP.2  =  number  of  moles  of  total  HAP 

in  the  vessel  headspace  at  T2 
Uhap.!  =  number  of  moles  of  total  HAP 

in  the  vessel  headspace  at  Ti 
V  =  volume  of  free  space  in  vessel 
R  =  ideal  gas  law  constant 
Ti  =  initial  temperature  of  the  vessel 

contents,  absolute 
T2  =  final  temperatme  of  the  vessel 

contents,  absolute 
Pi.  I  =  partial  pressxire  of  the  individual 

HAP  compounds  at  Ti 
Pi.2  =  partial  pressing  of  the  individual 

HAP  compounds  at  T2 
n  =  number  of  HAP  compounds  in  the 

emission  stream. 

(E)*  *  * 


[3)  The  initial  and  final  partial 
pressures  of  the  noncondensable  gas  in 
the  vessel  are  determined  using 
Equations  21  and  22  of  this  subpart. 

m 

P„d=Pi-I(Pj*)(xj)        (Eq.21) 


P„c2=P2-I(Pj*)(''j)       (Eq.22) 
j=i 
Where: 
Pnci  =  initial  partial  pressure  of  the 

noncondensable  gas 
Pnc2  =  final  partial  pressure  of  the 

noncondensable  gas 
Pi  =  initial  vessel  pressure 


"hap.i     Phap.2 


n  —  ^ 

°HAP,e  -  ~ 


M 


Where: 

nHAP.e  =  moles  of  HAP  emitted 

Dhap.i  =  moles  of  HAP  vapor  in  vessel 
at  the  initial  pressure,  as  calculated 
using  Equation  18  of  this  subpart 

nHAP.2  =  moles  of  HAP  vapor  in  vessel 
at  the  final  pressiire,  as  calculated 
using  Equation  18  of  this  subpart 


ni  = 


n2  = 


initial  niunber  of  moles  of 
noncondensable  gas  in  the  vessel, 
as  calculated  using  Equation  19  of 
this  subpart 

final  number  of  moles  of 
noncondensable  gas  in  the  vessel. 


P2  =  final  vessel  pressine 
Pj*  =  vapor  pressure  of  each 

condensable  compound  (including 

HAP)  in  the  emission  stream 
Xj  =  mole  fraction  of  each  condensable 

compoimd  (including  HAP)  in  the 

liquid  phase 
m  =  niunber  of  condensable  compounds 

(including  HAP)  in  the  emission 

stream. 

(4)  The  moles  of  HAP  emitted^uring 
the  depressurization  are  calculated  by 
taking  an  approximation  of  the  average 
ratio  of  moles  of  HAP  to  moles  of 
noncondensable  and  multiplying  by  the 
total  moles  of  noncondensables  released 
diuing  the  depressurization,  using 
Equation  23  of  this  subpart: 


[0,-02]       (Eq.  23) 


as  calculated  using  Equation  19  of 
this  subpart. 


(F)  Vacuum  systems.  Calculate 
emissions  from  vacuiun  systems  using 
Equation  26  of  this  subpart: 
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E  = 


(MWhap  XLaXt) 


MW. 


11 

IP, 

i=l 


Pt-IPj 

V        i='     >/ 


(Eq.  26) 


Where: 

E  =  mass  of  HAP  emitted 

Pt  =  absolute  pressure  of  receiving 

vessel  or  ejector  outlet  conditions,  if 
there  is  no  receiver 
Pi  =  partial  pressure  of  individual  HAP 
at  the  receiver  temperature  or  the 
ejector  outlet  conditions 
Pj  =  partial  pressure  of  individual 

condensable  compounds  (including 
HAP)  at  the  receiver  temperature  or 
the  ejector  outlet  conditions 
La  =  total  air  leak  rate  in  the  system, 

mass/time 
MWnc  =  molecular  weight  of 

noncondensable  gas 
t  =  time  of  vacuum  operation 
MWhap  =  average  moleciilar  weight  of 
HAP  in  the  emission  stream,  as 
calculated  using  Equation  14  of  this 
subpart,  with  HAP  partial  pressures 
calculated  at  the  temperatiue  of  the 
receiver  or  ejector  outlet,  as 
appropriate 
n  =  niunber  of  HAP  components  in  the 

emission  stream 
m  =  number  of  condensable  compounds 
(including  HAP)  in  the  emission 
stream. 
•        *        *        «        • 

(ii)  Engineenng  assessments.  The 
owner  or  operator  shall  conduct  an 
engineering  assessment  to  determine 
uncontrolled  HAP  emissions  for  each 
emission  episode  that  is  not  due  to 
vapor  displacement,  purging,  heating, 
depressurization,  vacuiun  systems,  gas 
evolution,  or  air  drying.  For  a  given 
emission  episode  caused  by  any  of  these 
seven  types  of  activities,  the  owner  or 
operator  also  may  request  approval  to 
determine  uncontrolled  HAP  emissions 
based  on  an  engineering  assessment. 
Except  as  specified  in  paragraph 
(c)(2)(ii)(A)  of  this  section,  all  data, 
assiunptions,  and  procedures  used  in 
the  engineering  assessment  shall  be 
documented  in  the  Precompliance  plan 
in  accordance  with  §  63.1367(b).  An 
engineering  assessment  includes,  but  is 
not  limited  to,  the  information  and 
procedures  described  in  paragraphs 
(c)(2)(ii)(A)  through  (D)  of  this  section. 

(A)  Test  residts,  provided  the  tests  are 
representative  of  current  operating 
practices  at  the  process  imit.  For  process 
vents  without  variable  emission  stream 
characteristics,  an  engineering 
assessment  based  on  the  results  of  a 
previous  test  may  be  submitted  in  the 


Notification  of  Ck)mpliance  Status  report 
instead  of  the  Precompliance  plan. 
Results  from  a  previous  test  of  process 
vents  with  variable  emission  stream 
charactOTistics  will  be  acceptable  in 
place  of  values  estimated  using  the 
procedures  specified  in  paragraph 
(c)(2)(i)  of  this  section  if  the  test  data 
show  a  greater  than  20  percent 
discrepancy  between  the  test  value  and 
the  estimated  value,  and  the  results  of 
the  engineering  assessment  shall  be 
included  in  the  Notification  of 
Compliance  Status  report.  For  other 
process  vents  with  variable  emission 
stream  characteristics,  engineering 
assessments  based  on  the  results  of  a 
previous  test  must  be  submitted  in  the 
Precompliance  plan.  For  engineering 
assessments  based  on  new  tests,  the 
owner  or  operator  must  comply  with  the 
test  notification  requirements  in 
§  63.1368(m),  and  die  results  of  the 
engineering  assessment  may  be 
submitted  in  the  Notification  of 
Compliance  Status  report  rather  than 
the  I^recompliance  plan. 

(3)  •   *   • 

(u)*  *  * 

(A)  Performance  test  measurements 
shall  be  conducted  at  both  the  inlet  and 
outlet  of  the  control  device  for  TOC, 
total  organic  HAP,  and  total  HCl  and 
chlorine,  as  applicable,  using  the  test 
methods  and  procedures  described  in 
paragraph  (b)  of  this  section. 
Concentrations  shall  be  calculated  bom 
the  data  obtained  through  emission 
testing  according  to  the  procedures  in 
paragraph  (a)(2)  of  this  section. 
***** 

(iii)  Condensers.  The  owner  or 
operator  using  a  condenser  as  a  control 
device  shall  determine  controlled 
emissions  for  each  batch  emission 
episode  according  to  the  engineering 
methodology  in  paragraphs  (c)(3)(iii)(A) 
through  (G)  of  this  section.  The  owner 
or  operator  must  establish  the  maximum 
outlet  gas  temperature  and  calculate  the 
controlled  emissions  using  this 
temperature  in  the  applicable  equation. 
Individual  HAP  partial  pressures  shall 
be  calculated  as  specified  in  paragraph 
(c)(2)(i)  of  this  section. 
***** 

(d)*  *  * 
(1)  *  *  * 
(i)*  •  * 


(A)  At  the  reasonably  expected 
maximum  filling  rate,  Equations  35  and 
36  of  this  subpart  shall  be  used  to 
calculate  the  mass  rate  of  total  organic 
HAP  or  TOC  at  the  inlet  and  outlet  of 
the  control  device. 


Ei=K, 


Vi-> 


Qi      (Eq.  35) 


Eo  =  K2  IC^M^    Q„      (Eq.36) 

Where: 

Cij,  Coj  =  concentration  of  sample 

component  j  of  the  gas  stream  at  the 
inlet  and  outlet  of  the  control 
device,  respectively,  dry  basis, 
ppmv 

Ei,  Eo  =  mass  rate  of  total  organic  HAP 
or  TOC  at  the  inlet  and  outlet  of  the 
control  device,  respectively,  dry 
basis,  kg/hr 

Mij,  Moj  =  molecular  weight  of  sample 
component  j  of  the  gas  stream  at  the 
inlet  and  outlet  of  the  control 
device,  respectively,  g/gmole 

Qi,  Qo  =  flow  rate  of  gas  stream  at  the 
inlet  and  outlet  of  the  control 
device,  respectively,  dscmm 

K2  =  constant,  2.494  x  10*  (parts  per 
million) " '  (gram-mole  per  standard 
cubic  meter)  (Idlogram/gram) 
-     (minute/hour),  where  standard 
temperature  is  20  "C. 
(B)  The  percent  reduction  in  total 

organic  HAP  or  TOC  shall  be  calculated 

using  Equation  37  of  this  subpart: 


R  = 


(100)        (Eq.  37) 


Ei 

Where: 

R  =  control  efficiency  of  control  device, 
percent 

Ei  =  mass  rate  of  total  organic  HAP  or 
TOC  at  the  inlet  to  Ae  control 
device  as  calculated  under 
paragraph  (d)(l)(i)(A)  of  this  section, 
kilograms  organic  HAP  per  hour 

Eo  =  mass  rate  of  total  organic  HAP  or 
TOC  at  the  outlet  of  the  control 
device,  as  calculated  under 
paragraph  (d)(l)(i)(A)  of  this 
section,  kilograms  organic  HAP  per 
hour. 
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(3)  *  '  ^' 

(ii)  Comply  with  the  procedures 
described  in  §  63.120(a),  (b),  or  (c),  as 
applicable,  with  the  differences 
specified  in  paragraphs  (d)(3)(ii)(A) 
through  (C)  of  this  section. 

(A)  When  the  term  "storage  vessel"  is 
used  in  §  63.120,  the  definition  of  the 
term  "storage  vessel"  in  §63.1361  shall 
apply  for  the  purposes  of  this  subpart. 

(B)  When  the  phrase  "the  compliance 
date  specified  in  §  63.100  of  subpart  F 
of  this  part"  is  referred  to  in  §63.120, 
the  phrase  "the  compliance  date 
specified  in  §  63.1364"  shall  apply  for 
the  purposes  of  this  subpart. 

(C)  When  the  phrase  "the  maximum 
true  vapor  pressure  of  the  total  organic 
HAP  in  the  stored  liquid  falls  below  the 
values  defining  Group  1  storage  vessels 
specified  in  Table  5  or  Table  6  of  this 
subpart"  is  referred  to  in 
§63.120(b)(l)(iv).  the  phrase  "the 
maximiun  true  vapor  pressure  of  the 
total  organic  HAP  in  the  stored  liquid 
falls  below  the  values  defining  Group  1 
storage  vessels  specified  in  §  63.1361" 
shall  apply  for  the  purposes  of  this 
subpart.  j 

*  •        «       «       • 

(e)  Initial  compliance  with  wastewater 
provisions.  The  owner  or  operator  shall 
demonstrate  initial  compliance  with  the 
wastewater  requirements  by  complying 
with  the  applicable  provisions  in 
§  63.145,  except  that  the  owner  or 
operator  need  not  comply  with  the 
requirement  to  determine  visible 
emissions  that  is  specified  in 
§63.145(j)(l),  and  references  to 
compounds  in  Table  8  of  subpart  G  of 
this  part  are  not  qiplicable  for  the 
piuposes  of  this  subpart.  When 
§63.145(i)  refers  to  Method  18  of  40 
CFR  part  60,  appendix  A-6,  the  owner 
or  operator  may  use  any  method 
specified  in  §63.1362(d)(12)  to 
demonstrate  initial  compliance  with 
this  subpart. 
***** 

7.  Section  63.1366  is  ainended  by: 

a.  Revising  paragraph  (b)(5); 

b.  Revising  the  first  sentence  of 
paragraph  (b)(8)  introductory  text; 

c.  Revising  paragraph  (b)(8)(iii);  and 

d.  Adding  paragraph  (h). 

The  revisions  and  additions  read  as 
follows: 

163.1366    Monitodng  and  inspection 
requirements. 

•  *        *        «        • 

(b)*  *  *         ' 

(5)  Monitoring  for  the  alternative 
standards. 

(i)  For  control  devices  that  are  used  to 
comply  with  the  provisions  of 
§  63.1362(b)(6)  and  (c)(4),  the  owner  or 


operator  shall  monitor  and  record  the 
outlet  TOC  concentration  and  the  outlet 
total  HCl  and  chlorine  concentration  at 
least  once  every  15  minutes  during  the 
period  in  which  the  device  is 
controlling  HAP  from  emission  streams 
subject  to  the  standards  in  §  63.1362.  A 
TOC  monitor  meeting  the  requirements 
of  Performance  Specification  8  or  9  of 
appendix  B  of  40  CFR  part  60  shall  be 
installed,  calibrated,  and  maintained, 
according  to  §  63.8.  The  owner  or 
operator  need  not  monitor  the  total  HCl 
and  chlorine  concentration  if  the  owner 
or  operator  determines  that  the  emission 
stream  does  not  contain  HCl  or  chlorine. 
The  owner  or  operator  need  not  monitor 
for  TOC  concentration  if  the  owner  or 
operator  determines  that  the  emission 
stream  does  not  contain  organic 
compounds. 

(ii)  If  supplemental  gases  are 
introduced  before  the  control  device, 
the  owner  or  operator  must  either 
correct  for  supplemental  gases  as 
specified  in  §63. 1365(a)(7)  or,  if  using 
a  combustion  control  device,  comply 
with  the  requirements  of  paragraph 
(b)(5)(ii)(A)  of  this  section.  If  the  owner 
or  operator  corrects  for  supplemental 
gases  as  specified  in  §  63.1365(a)(7)(ii) 
for  non-combustion  control  devices,  the 
flow  rates  must  be  evaluated  as 
specified  in  paragraph  (b)(5)(ii)(B)  of 
this  section. 

(A)  Provisions  for  combustion  devices. 
As  an  alternative  to  correcting  for 
supplemental  gases  as  specified  in 

§  63.1365(a)(7),  the  owner  or  operator 
may  monitor  residence  time  and  firebox 
temperature  according  to  the 
requirements  of  paragraphs 
(b)(5)(ii)(A)(i)  and  (2)  of  this  section. 
Monitoring  of  residence  time  may  be 
accompUshed  by  monitoring  flow  rate 
into  the  combustion  chamber. 

(1)  If  complying  with  the  alternative 
standard  instead  of  achieving  a  control 
efficiency  of  95  percent  or  less,  the 
owner  or  operator  must  maintain  a 
minimum  residence  time  of  0.5  seconds 
and  a  mininiiiin  combustion  chamber 
temperature  of  760  "C. 

(2)  If  complying  with  the  alternative 
standard  instead  of  achieving  a  control 
efficiency  of  98  percent,  the  owner  or 
operator  must  maintain  a  minimum 
residence  time  of  0.75  seconds  and  a 
Tninimiim  combustion  chamber 
temperatiire  of  816  "C. 

(B)  Flow  rate  evaluation  for  non- 
combustion  devices.  To  demonstrate 
continuous  compliance  with  the 
requirement  to  correct  for  supplemental 
gases  as  specified  in  §63.1365(a)(7)(ii) 
for  non-combustion  devices^  the  owner 
or  operator  must  evaluate  the 
volumetric  flow  rate  of  supplemental 
gases,  Vs,  and  the  volumetric  flow  rate 


of  all  gases,  V„  each  time  a  new 
operating  scenario  is  implemented 
based  on  process  knowledge  and 
representative  operating  data.  The 
procediues  iised  to  evaluate  the  flow 
rates,  and  the  resulting  correction  factor 
used  in  Equation  8  of  this  subpart,  must 
be  included  in  the  Notffication  of 
Compliance  Status  report  and  in  the 
next  Periodic  report  submitted  after  an 
operating  scenario  change. 
*        *  ~     *        *        * 

(8)  Violations.  Exceedances  of 
parameters  monitored  according  to  the 
provisions  of  paragraphs  (b)(l)(ii),  (iv) 
through  (ix),  and  (b)(5)(iKA)  of  this 
section,  or  exclusions  as  defined  by 
paragraphs  (b)(7)(i)  and  (ii)  of  this 
section,  constitute  violations  of  the 
0[)erating  limit  according  to  paragraphs 
(b)(8)(i),  (ii),  and  (iv)  of  ^s  section. 


(iii)  Except  as  provided  in  paragraph 
(b)(8)(iv)  of  this  section,  exceedances  of 
the  20  or  50  ppmv  TOC  outlet  emission 
limit,  averaged  over  the  operating  day, 
will  result  in  no  more  than  one  violation 
per  day  per  control  device.  Except  as 
provided  in  paragraph  (b)(8)(iv)  of  this 
section,  exceedances  of  the  20  or  50 
ppmv  HCl  and  chlorine  outlet  emission 
limit,  averaged  over  the  operating  day, 
will  result  in  no  more  than  one  violation 
per  day  per  control  device. ' 
***** 

(h)  Leak  inspection  provisions  for 
vapor  suppression  equipment 

(1)  Except  as  provided  in  paragraphs 
(h)(9)  and  (10)  of  this  section,  for  each 
vapor  collection  ^stem,  closed-vent 
system,  fixed  roof,  cover,  or  enclosure 
required  to  comply  with  this  section, 
the  owner  or  operator  shall  comply  with 
the  requirements  of  paragraphs  0i)(2) 
throu^  (8)  of  this  section. 

(2)  Except  as  provided  in  paragraphs 
(h)(6)  and  (7)  of  this  section,  ea(±  vapor 
collection  system  and  closed-vent 
system  shall  be  inspected  according  to 
the  procedures  and  schedule  specified 
in  paragraphs  (h)(2)(i)  and  (ii)  of  this 
section  and  each  fixed  roof,  cover,  and 
enclosure  shall  be  inspected  according 
to  the  procedures  and  schedule 
specified  in  paragraph  (h)(2)(iii)  of  this 
section. 

(i)  If  the  vapor  collection  system  or 
closed-vent  system  is  constructed  of 
hard-piping,  the  owner  or  operator 
shall: 

(A)  Conduct  an  initial  inspection 
according  to  the  procedures  in 
paragraph  (h)(3)  of  this  section,  and 

(B)  Conduct  annual  visual  inspections 
for  visible,  audible,  or  olfactory 
indications  of  leaks. 
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(ii)  If  the  vapor  collection  system  or 
closed-vent  system  is  constructed  of 
ductwork,  the  owner  or  operator  shall: 

(A)  Conduct  an  initial  inspection 
according  to  the  procedures  in 
paragraph  (h)(3)  of  this  section, 

(Bj  Conduct  annual  inspections 
according  to  the  procedures  in 
paragraph  (h)(3)  of  this  section,  and 

(CjConduct  annual  visual  inspections 
for  visible,  audible,  or  olfoctory 
indications  of  leaks. 

(iii)  For  each  fixed  roof,  cover,  and 
enclosure,  the  owner  or  operator  shall: 

(A)  Conduct  an  initial  inspection 
according  to  the  procediues  in 
paragraph  (h)(3)  of  this  section,  and 

(B)  Conduct  semiaimual  visual 
inspections  for  visible,  audible,  or 
olfactory  indications  of  leaks. 

(3)  Each  vapor  collection  system, 
closed-vent  system,  fixed  roof,  cover, 
and  enclosure  shall  be  inspected 
according  to  the  procediu«s  specified  in 
paragraphs  (h)(3)(i)  through  (vi)  of  this 
section. 

(i)  Inspections  shall  be  conducted  in 
accordance  with  Method  21  of  40  CFR 
part  60,  appendix  A. 

(ii)  Detection  instrument  performance 
criteria. 

(A)  Except  as  provided  in  paragraph 
(h)(3)(ii)(B)  of  this  section,  the  detection 
instrument  shall  meet  the  performance 
criteria  of  Method  21  of  40  CFR  part  60, 
appendix  A,  except  the  instrument 
response  fector  criteria  in  section 
3.1.2(a)  of  Method  21  shall  be  for  the 
average  composition  of  the  process  fluid 
not  each  individual  VOC  in  the  stream. 
For  process  streams  that  contain 
nitrogen,  air,  or  other  inerts  which  are 
not  organic  HAP  or  VOC,  the  average 
stream  response  factor  shall  be 
calcvdated  on  an  inert-free  basis. 

(B)  If  no  instrument  is  available  at  the 
plant  site  that  will  meet  the 
performance  criteria  specified  in 
paragraph  (h)(3)(ii)(A)  of  this  section, 
the  instrument  readings  may  be  adjusted 
by  multiplying  by  the  average  response 
factor  of  the  process  fluid,  calciilated  on 
an  inert-free  basis  as  described  in 
paragr^h  (h)(3)(ii)(A)  of  this  section. 

(iii)  llie  detection  instrument  shaUbe 
calibrated  before  use  on  each  day  of  its 
use  by  the  procedures  specified  in 
Method  21  of  40  CFR  part  60.  appendix 
A. 

(iv)  Calibration  gases  shall  be  as 
follows: 

(A)  Zero  air  (less  than  10  parts  per 
million  hydrocarbon  in  air);  and 

(B)  Mixtures  of  methane  in  air  at  a 
concentration  less  than  10,000  parts  per 
miUion.  A  calibration  gas  other  than 
methane  in  air  may  be  used  if  the 
instrument  does  not  respond  to  methane 
or  if  the  instrument  does  not  meet  the 


performance  criteria  specified  in 
paragraph  (h)(2)(ii)(A)  of  this  section.  In 
such  cases,  the  calibration  gas  may  be  a 
mixture  of  one  or  more  of  the 
compounds  to  be  measiued  in  air. 

(v)  An  owner  or  operator  may  elect  to 
adjust  or  not  adjust  instrument  readings 
for  background.  If  an  owner  or  operator 
elects  to  not  adjust  readings  for 
backgroimd,  all  such  instrument 
readings  shall  be  compared  directly  to 
the  applicable  leak  definition  to 
determine  whether  there  is  a  leak.  If  an 
owner  or  operator  elects  to  adjust 
instrument  readings  for  back^t>und,  the 
owner  or  operator  shall  measure 
background  concentration  using  the 
procedures  in  §  63.180(b)  and  (c).  The 
owner  or  operator  shall  subtract 
background  reading  from  the  maximum 
concentration  indicated  by  the 
instrument. 

(vi)  The  arithmetic  difference  between 
the  maximum  concentration  indicated 
by  the  instrument  and  the  background 
level  shall  be  compared  with  500  parts 
per  million  for  determining  compliance. 

(4)  Leaks,  as  indicated  by  an 
instrument  reading  greater  than  500 
parts  per  million  above  background  or 
by  visual  inspections,  shall  be  repaired 
as  soon  as  practicable,  except  as 
provided  in  paragraph  (h)(5)  of  this 
section. 

(i)  A  first  attempt  at  repair  shall  be 
made  no  later  than  5  calendar  days  after 
the  leak  is  detected. 

(ii)  Repair  shall  be  completed  no  later 
than  15  calendar  days  after  the  leak  is 
detected. 

(5)  Delay  of  repair  of  a  vapor 
collection  system,  closed-vent  system, 
fixed  roof,  cover,  or  enclosure  for  which 
leaks  have  been  detected  is  allowed  if 
the  repair  is  technically  infeasible 
without  a  shutdown,  as  defined  in 

§  63.1361,  or  if  the  owner  or  operator 
determines  that  emissions  resulting 
from  immediate  repair  would  be  greater 
than  the  fugitive  emissions  likely  to 
result  bom  delay  of  repair.  Repair  of 
such  equipment  shall  be  complete  by 
the  end  of  the  next  shutdown. 

(6)  Any  parts  of  the  vapor  collection 
system,  closed-vent  system,  fixed  roof, 
cover,  or  enclosiue  that  are  designated, 
as  described  in  §  63.1367(f)(1),  as 
imsafe-to-inspect  are  exempt  bom  the 
inspection  requirements  of  paragraphs 
(h)(2Ki),  (ii).  and  (iii)  of  this  section  if: 

(i)  The  owner  or  operator  determines 
that  the  equipment  is  imsafe-to-inspect 
because  inspecting  personnel  woidd  be 
exposed  to  an  imminent  or  potential 
danger  as  a  consequence  of  compljring 
with  paragraph  (h)(2)(i).  (ii),  or  (iii)  of 
this  section;  and 

(ii)  The  owner  or  operator  has  a 
written  plan  that  requires  inspection  of 


the  equipment  as  frequently  as 
practicable  diuing  safe-to-inspect  times. 
Inspection  is  not  required  more  than 
once  annually. 

(7)  Any  parts  of  the  vapor  collection 
system,  closed-vent  system,  fixed  roof, 
cover,  or  enclosure  that  are  designated, 
as  described  in  §  63.1367(f)(2).  as 
difficult-to-inspect  are  exempt  from  the 
inspection  requirements  of  paragraphs     ' 
(h)(2)(i).  (u),  and  (iii)(A)  of  this  section 

if: 

(i)  The  owner  or  operator  determines 
that  the  equipment  cannot  be  inspected 
without  elevating  the  inspecting 
persoimel  more  than  2  meters  above  a 
support  surface;  and 

(ii)  The  owner  or  operator  has  a 
written  plan  that  requires  inspection  of 
the  equipment  at  least  once  every  5 
years. 

(8)  Records  shall  be  maintained  as 
spedfied  in  §  63.1367(f). 

(9)  If  a  closed-vent  system  subject  to 
this  section  is  also  subject  to  the 
equipment  leak  provisions  of  §  63.1363, 
the  owner  or  operator  shall  comply  Mrith 
the  provisions  of  §63.1363  and  is 
exempt  from  the  requirements  of  this 
section. 

(10)  For  any  closed-vent  system  that 
is  operated  and  maintained  under 
negative  pressiue,  the  owner  or  operator 
is  not  reqxiired  to  comply  with  the 
requirements  specified  in  paragraphs 
(h)(2)  through  (8)  of  this  section. 

8.  Section  63.1367  is  amended  by: 

a.  Revising  "paragraphs  (b)(3)(i) 
through  (iii)  of  this  section"  to  read 
"paragraphs  (a)(3)(i)  through  (iii)  of  this 
section"  in  paragraph  (a)(3)  introductory 
text; 

b.  Revising  paragraph  (aH3)(i); 

c.  Revising  paragraph  (b)  introductory 
text; 

d.  Revising  paragraph  (b)(4); 

e.  Revising  paragraph  (b)(6)(i): 

f.  Adding  paragraph  (b)(6)(ix)  and 
revising  paragraph  (b)(7); 

g.  Adding  paragraphs  (b)(8)  through 
(11);  and 

h.  Revising  paragraph  (f). 
The  revisions  and  additions  read  as 
follows: 

163.1367    Recordkeeping  requirements. 

(a)*  •  ' 

(3)*  •  * 

(i)  The  owner  or  operator  shall  record 
the  occurrence  and  duration  of  each 
malfunction  of  the  process  operations  or 
of  air  pollution  control  equipment  used 
to  comply  with  this  subpart,  as  specified 
in$63.6(e)(3)(iii). 
***** 

(b)  Records  of  equipment  operation. 
The  owner  or  operator  must  keep  the 
records  specified  in  paragraphs  (b)(1) 
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through  (11)  of  this  section  up-to-date 
and  readily  accessible. 

•  *        •        •        * 

(4)  For  processes  in  compliance  with 
the  0.15  Mg/yr  emission  limit  of 
§  63.1362(b)(2)(i)  or  Cb)(4)(i),  daily 
records  of  the  rolling  annual 
calciUations  of  uncontrolled  emissions. 

•  •        •        •        * 

(6)*   •  * 

(i)  Except  as  specified  in  paragraph 
(b)(6)(ix)  of  this  section,  the  initial 
calculations  of  uncontrolled  and 
controlled  emissions  of  gaseous  organic 
HAP  and  HCl  per  batch  for  each 
process. 

i*       f        *     ■ 
(ix)  As  an  alternative  to  the  records  in 
paragraph  (b)(6)(i)  of  this  section,  a 
record  of  the  d^ermination  that  the 
conditions  in  §63.1365(b)(ll)(iii)(D)(l) 
or  [2]  are  met. 

(7)  Daily  schedule  or  log  of  each 
operating  scenario  updated  daily  or,  at 
a  minimum,  each  time  a  different 
operating  scenario  is  put  into  operation. 

(8)  If  the  owner  or  operator  elects  to 
comply  with  the  vapor  balancing 
alternative  in  §  63.1362(c)(6).  the  owner 
or  operator  must  keep  records  of  the 
DOT  certification  required  by 
§63.1362(c)(6)(ii)  and  the  presswe  relief 
vent  setting  and  leak  detection  records 
specified  in  §63.1362(c)(6)(v). 

(9)  If  the  owner  or  operator  elects  to 
develop  process  unit  groups,  the  owner 
or  operator  must  keep  records  of  the  PAI 
and  non-PAI  process  units  in  the 
process  unit  group,  including  records  of 
the  operating  time  for  process  units 
used  to  establishthe  process  unit  group. 
The  owner  or  operator  must  also  keep 
records  of  any  redetermination  of  the 
primary  product  for  the  process  unit 
group. 

(10)  All  maintenance  performed  on 
the  air  pollution  control  equipment. 

(11)  If  the  owner  or  operator  elects  to 
comply  with  §  63.1362(c)  by  installing  a 
floating  roof,  the  owner  or  operator  must 
keep  records  of  each  inspection  and  seal 
gap  measurement  in  accordance  with 

§  63.123(c)  through  (e)  as  applicable. 

•  •        *        •        •     - 

'     (f)  flecords  o/ inspections.  The  owner 
or  operator  shall  keep  records  specified 
in  paragraphs  (f)(1)  through  (6)  of  this 
section. 

(1)  Records  idoitifying  all  parts  of  the 
vapor  collection  system,  closed-vent 
system,  fixed  roof,  cover,  or  enclosure 
that  are  designated  as  unsafe  to  inspect 
in  accordance  with  §  63.1366(h)(6),  an 
explanation  of  why  the  equipment  is 
unsafe-to-inspect,  and  the  plan  for 
inspecting  the  equipment. 

(2)  Records  identifying  all  parts  of  the 
vapor  collection  system,  closed-vent 


system,  fixed  roof,  cover,  or  enclosure 

that  are  designated  as  di£Bcult-to- 

inspect  in  accordance  with 

§  63.1366(h)(7),  an  explanation  of  why 

the  equipment  is  difficult-to-inspect. 

and  the  plan  for  inspecting  the 

equipment. 

(3)  For  each  vapor  collection  system 
or  closed-vent  system  that  contains 
bypass  lines  that  could  divert  a  vent 
stream  away  from  the  control  device 
and  to  the  atmosphere,  the  OMmer  or 
operator  shall  keep  a  rcicc»d  of  the 
information  specified  in  either 
paragraph  (f)(3)(i)  or  (ii)  of  this  section. 

(i)  Hourly  records  of  whether  the  flow 
indicator  specified  under  §  63.1362(j)(l) 
was  operating  and  whether  a  diversion 
was  detected  at  any  time  during  the 
horn,  as  well  as  records  of  the  times  and 
durations  of  all  periods  when  the  vent 
stream  is  diverted  from  the  control 
device  or  the  flow  indicator  is  not 
operating. 

(ii)  Where  a  seal  mechanism  is  used 
to  comply  with  §  63.1362(j)(2),  hourly 
records  of  flow  are  not  required.  In  such 
cases,  the  owner  or  operator  shall  record 
that  the  monthly  visual  inspection  of 
the  seals  or  closure  mechanisms  has 
been  done  and  shall  record  the 
occurrence  of  all  periods  when  the  seal 
mechanism  is  broken,  the  bypass  line 
valve  position  has  changed,  or  the  key 
for  a  lock-and-key  type  lock  has  been 
checked  out,  and  records  of  any  car-seal 
that  has  broken. 

(4)  For  each  inspection  conducted  in 
accordance  with  §63. 1366(h)(2)  and  (3) 
during  which  a  leak  is  detected,  a  record 
of  the  information  specified  in 
paragraphs  (f)(4)(i)  through  (ix)  of  this 
section. 

(i)  Identification  of  the  leaking 
equipment. 

(ii)  The  instnunent  identification 
numbers  and  operator  name  or  initials, 
if  the  leak  was  detected  using  the 
procedures  described  in  §  63.1366(h)(3); 
or  a  record  of  that  the  leak  was  detected 
by  sensory  observations. 

(iii)  The  date  the  leak  was  detected 
and  the  date  of  the  first  attempt  to  repair 
the  leak. 

(iv)  Maximum  instrument  reading 
measured  by  the  method  specified  in 
§  63.1366(h)(4)  after  the  leak  is 
successfully  repaired  or  determined  to 
be  nonrepairable. 

(v)  "Repair  delayed"  and  the  reason 
for  the  delay  if  a  leak  is  not  repaired 
within  15  calendar  days  after  discovery 
of  the  leak. 

(vi)  The  name,  initials,  or  other  form 
of  identification  of  the  owner  or 
operator  (or  designee)  whose  decision  it 
was  that  repair  could  not  be  efiiected 
without  a  shutdown. 


(vii)  The  expected  date  of  successful 
repair  of  the  leak  if  aleak  is  not  repaired 
within  15  calendar  days. 

(viii)  Dates  of  shutdowns  that  occur 
while  the  equipment  is  unrepaired. 

(ix)  The  date  of  successful  repair  of 
the  leak. 

(5)  For  each  inspection  conducted  in 
accGvdance  with  §  63.1366(h)(3)  during 
which  no  leaks  are  detected,  a  record 
that  the  inspection  was  performed,  the 
date  of  the  inspection,  and  a  statemmt 
that  no  leaks  were  detected. 

(6)  For  each  visual  inspection 
conducted  in  accordance  with 
§63.1366(h)(2)(i)(B)  or  (iu)(B)  of  this 
section  during  which  no  leaks  are 
detected,  a  record  that  the  inspection 
was  performed,  the  date  of  the 
inspection,  and  a  statement  that  no 
leaks  were  detected. 

*       *       *      -  •       • 

9.  Section  63.1368  is  amended  by: 

a.  Revising  paragraph  (e)(4); 

b.  Revising  paragraph  (f)(6); 

c.  Adding  paragraph  (f)(9); 

d.  Revising  paragraph  (g)(1) 
introductory  text; 

e.  Revising  paragraph  (g)(2) 
introductory  text; 

f.  Adding  paragraphs  (g)(2)(ix) 
through  (xii); 

g.  Revising  paragraph  (h)(1) 
introductory  text; 

h.  Revising  "§  63.1365(b)(10)(ii)"  to 
read  "§63.1365(b)(ll)(iii)"  in  paragraph 
(m). 

The  revisions  and  additions  read  as 
follows: 

§63.1368    Reporting  requirements. 

***** 

(e)  *  *  * 

(4)  For  owners  and  operators 
complying  with  the  requirements  of 
§  63.1362(g),  the  pollution  prevention 
demonstration  siunmary  required  in 
§  63.1365(g)(1). 
***** 

(f)*  *  * 

(6)  Identification  of  emission  points 
subject  to  overlapping  requirements 
described  in  §  63.1360(1)  and  the 
authority  under  which  the  owner  or  . 
operator  will  comply,  and  identification 
of  emission  sources  discharging  to 
devices  described  by  §63.1362(1). 
***** 

(9)  Records  of  the  initial  process  imits 
used  to  create  each  process  tmit  group, 
if  applicable. 

(g)*  '  • 

(1)  Submittal  schedule.  Except  as 
provided  in  paragraphs  (g)(l)(i)  and  (ii) 
of  this  section,  the  owner  or  operator 
shall  submit  Periodic  reports 
semiannually.  The  first  report  shall  be 
submitted  no  later  than  240  days  after 
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the  date  the  Notification  of  Compliance 
Status  report  is  due  and  shall  cover  the 
6-month  period  beginning  on  the  date 
the  Notification  of  Compliance  Status 
report  is  due.  Each  subsiaquent  Periodic 
report  shall  cover  the  6-month  period 
following  the  preceding  period  and 
shall  be  sulnnitted  no  later  than  60  days 
after  the  end  of  the  applicable  period. 
***** 

(2)  Content  of  periodic  report.  The 
OMmer  or  operator  shall  include  the 
information  in  paragraphs  (g)(2)(i) 
through  (xii)  of  this  section,  as 
applicable. 
*        *        *        •        * 

(ix)  Records  of  process  imits  added  to 
each  process  imit  group,  if  applicable. 
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(x)  Records  of  redetermination  of  the 
primary  product  for  a  process  unit 
group. 

(xi)  For  each  inspection  conducted  in 
accordance  with  §  63.1366(h)(2)  or  (3) 
during  which  a  Icnk  is  detected,  the 
records  specify  in  §  63.1367(h)(4)  must 
be  included  in  the  next  Periodic  report. 

(xii)  If  the  OMmer  or  operator  elects  to 
comply  with  the  provisions  of 
§  63.1362(c)  by  installing  a  floating  roof, 
the  owner  or  operator  shall  submit  the 
information  specified  in  §  63.122(d) 
through  (f)  as  applicable.  References  to 
§  63.152  in  §  63.122  shall  not  apply  for 
the  purposes  of  this  subpart 

(hV  *  * 

(1)  Except  as  specified  in  paragraph 
(h)(2)  of  this  section,  whenever  a 


process  change  is  made,  or  any  of  tlie 
information  submitted  in  the 
Notification  of  Compliance  Status  report 
changes,  the  owner  or  operator  shall 
submit  the  information  specified  in 
paragraphs  (h)(l)(i)  through  (iv)  of  this 
section  with  the  next  Periodic  report 
required  imder  paragraph  (g)  of  this 
section.  For  the  purposes  of  this  section, 
a  process  change  means  the  startup  of  a 
new  process,  as  defined  in  $63.1361. 
***** 

10.  Table  1  to  subpart  MMM  is 
amended  by: 

a.  Removing  entry  "63.9(i)-(j):"  and 

b.  Adding  the  entries  "63.9(i)"  and 
"63.9(j)"  in  it's  place. 

The  additions  read  as  follows: 


Table  1  to  Subpart  MMM  of  Part  63.— General  Provisions  Applicabiuty  to  Subpart  MMM 


Reference  to  subpart  A 


Applies  to  subpart  MMM 


Explanation 


63.9(i) 
63.90') 


Yes. 
No  . 


§63.1368(h)  specifies  procedures  for  notification  of  changes. 


11.  Table  4  to  subpart  MMM  is 
revised  to  read  as  follows: 

Table  4  to  Subpart  MMM.— Control  Requirements  for  Items  of  Equipment  That  Meet  the  Criteria  of 

§63.1362(K) 


Item  of  equipment 


1.  Drain  or  drain  fiub 


2.  Manhole^ 


3.  Lift  station 


4.  Trench 


5.  Pipe  

6.  Oil/water  separator 


7.  Tank 


Control  requiramenl' 


(a)  Tightly  fitting  solid  cover  (TFSC);  or 

(b)  TFSC  with  a  vent  to  either  a  process,  or  to  a  control  device  meeting  the  requirements  of 
§63.139(0):  or 

(c)  Water  seal  with  submerged  discharge  or  barrier  to  protect  discharge  from  wind. 

(a)  TFSC;  or 

(b)  TFSC  with  a  vent  to  either  a  process  or  to  a  control  device  meeting  the  requrerrwits  of 
§63.139(0);  or 

(c)  If  the  item  is  vented  to  the  atmosphere,  use  a  TFSC  with  a  property  operating  water  seal  at 
tfw  entrance  or  exit  to  the  item  to  restrict  ventilation  in  the  oolleotion  system.  The  vent  pipe 
shaN  be  at  least  90  cm  in  length  and  not  exceeding  10.2  cm  in  nominal  inside  diameter. 

(a)  TFSC;  or 

(b)  TFSC  with  a  vent  to  either  a  process,  or  to  a  control  device  meeting  the  requirements  of 
§63.139(0);  or 

(c)  If  the  lift  station  is  vented  to  the  atmosphere,  use  a  TFSC  with  a  property  operating  water 
seal  at  the  entrance  or  exit  to  ttie  item  to  restrict  ventilation  In  the  collection  system.  The 
vent  pipe  shall  be  at  least  90  cm  in  length  and  nol  exceeding  10.2  cm  in  nominal  inside  di- 
ameter. The  lift  station  shall  be  level  controlled  to  minimize  changes  in  the  liquid  level. 

(a)  TFSC;  or 

(b)  TFSC  with  a  vent  to  either  a  process,  or  to  a  control  device  meeting  the  requirenwits  ol 

§63.139(0);  or 

(c)  If  the  Item  is  vented  to  the  atmosphere,  use  a  TFSC  wHh  a  property  operating  water  seal  at 
the  entrance  or  exit  to  the  item  to  restrict  ventllatton  in  the  collection  system.  The  vent  pipe 
ShaN  be  at  least  90  cm  in  length  and  not  exceeding  10.2  om  in  nominal  inside  diameter. 

Each  pipe  shall  have  no  visibto  gaps  in  joints,  seals,  or  other  emission  interfaces. 

(a)  Equip  with  a  fixed  roof  and  route  vapors  to  a  process,  or  equip  with  a  dosed-vent  system 
that  routes  vapors  to  a  control  device  meeting  the  requirenwnts  of  §63. 139(c);  or 

(b)  Equip  with  a  floating  roof  that  meets  the  equipment  specifications  of  §60.693  (aKIKO. 
(aXIXH).  (aM2).  (a)(3),  and  (a)(4). 

Utaintain  a  fixed  roof  and  consider  vents  as  process  vents."  ^ 


•Where  a  tightly  fitting  so«d  cover  is  required,  H  shall  be  maintained  with  no  visibto  gaps  or  openings,  except  during  periods  of  sampling,  In- 
spectton,  or  maintenanoe. 
>>  Manbote  includes  sumps  and  other  points  of  access  to  a  conveyance  system. 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Swvice 

50  CFR  Part  20 
RIN  1018-AI30 

Migratory  Bird  Hunting;  Litte  Seasons 
and  Bag  and  Possession  Limits  for 
Certain  Migratory  Game  Birds 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Final  ride. 

SUMMARY:  This  rule  prescribes  the 
hunting  seasons,  hours,  areas,  and  daily 
bag  and  possession  limits  for  general 
waterfowl  seasons  and  those  early 
seasons  for  which  States  previously 
deferred  selection.  Taking  of  migratory 
birds  is  prohibited  unless  specifically 
provided  for  by  annual  regulations.  This 
rule  permits  the  taking  of  designated 
species  during  the  2002-03  season. 
DATES:  This  rule  is  effective  on 
September  21,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Millsap.  Chief,  or  Ron  W.  Kokel, 
Division  of  Migratory  Bird  Management, 
U.S.  Fish  and  WiWlife  Service,  (703) 
358-1714.  r 

SUPPLEMENTARY  INFORMATION: 

Regulations  Schedule  for  2002 

On  March  19,  2002,  we  published  in 
the  Federal  Register  (67  FR  12501)  a 
proposal  to  amend  50  CFR  part  20.  The 
proposal  provided  a  backgroimd  and 
overview  of  the  migratory  bird  hunting 
regulations  process,  and  dealt  with  the 
establishment  of  seasons,  limits,  the 
proposed  regidatory  alternatives  for  the 
2002-03  duck  hunting  season,  and  other 
regulations  for  migratory  game  birds 
under  §§20.101  through  20.107,  20.109, 
and  20.110  of  subpart  K.  On  Jime  11, 
2002,  we  published  in  the  Federal 
Register  (67  FR  40128)  a  second 
docvunent  providing  supplemental 
proposals  for  early-  and  late-season 
migratory  bird  himting  regulations 
frameworks  and  the  proposed  regulatory 
alternatives  for  the  2002-03  duck 
himting  season.  The  Jime  11 
supplement  also  provided  detailed 
information  on  the  2002-03  regulatory 
schedule  and  announced  the  Service 
Migratory  Bird  Regulations  Committee 
(SRC)  and  Flyway  Council  meetings. 

On  Jime  19-20,  we  held  open 
fneetings  with  the  Flyway  Council 
Consultants  at  which  the  participants 
reviewed  information  on  the  current 
status  of  migratory  shore  and  upland 
game  birds  and  developed 
recommendations  for  the  2002-03 
regulations  for  these  species  plus 


regulations  for  migratory  game  birds  in 
Alaska,  Puerto  Rico,  and  the  Virgin 
Islands,  special  September  waterfowl 
seasons  in  designated  States,  special  sea 
duck  seasons  in  the  Atlantic  Flyway, 
and  extended  falconry  seasons.  In 
addition,  we  reviewed  and  discussed 
preliminary  information  on  the  status  of 
waterfowl  as  it  relates  to  the 
development  and  selection  of  the 
regulatory  packages  for  the  2002-03 
r^ular  waterfowl  seasons.  On  July  17, 
we  published  in  the  Federal  Register 
(67  FR  47224)  a  tMrd  document 
specifically  dealing  with  the  proposed 
fi-ameworks  for  early-season  regulations 
and  the  final  regulatory  alternatives  for 
the  2002-03  duck  hunting  season.  On 
August  23,  2002,  we  published  a  final 
rule  in  the  Federal  Register  (67  FR 
54702)  which  contained  final 
frameworks  for  early  migratory  bird 
hunting  seasons  from  which  wildlife 
conservation  agency  officials  from  the 
States,  Puerto  Rico,  and  the  Virgin 
Islands  selected  early-season  hunting 
dates,  hours,  areas,  and  limits.  On 
August  29,  2002,  we  published  in  the 
Federal  Register  (67  FR  55624)  a  final 
rule  amending  subpart  K  of  title  50  CFR 
part  20  to  set  hunting  seasons,  hours, 
areas,  and  limits  for  early  seasons. 

On  July  31  and  August  1,  2002,  we 
held  open  meetings  with  the  Flyway 
Council  Consultants  at  which  the 
participants  reviewed  the  status  of 
waterfowl  and  developed 
recommendations  for  the  2002-03 
regulations  for  these  species.  Proposed 
hunting  regulations  were  discussed  for 
late  seasons.  We  published  proposed 
frameworks  for  the  2002-03  late-season 
migratory  bird  hunting  regulations  on 
August  16,  2002,  in  the  Federal  Register 
(67  FR  53690).  We  published  final  late- 
season  frameworks  for  migratory  game 
bird  hunting  regulations,  from  which 
State  wildlife  conservation  agency 
officials  selected  late-season  hunting 
dates,  hours,  areas,  and  limits  for  2002- 
03  in  a  September  19,  2002,  Federal 
Register. 

The  final  rule  described  here  is  the 
final  in  the  series  of  proposed, 
supplemental,  and  final  rulemaking 
docimients  for  migratory  game  bird 
hunting  regulations  for  2002-03  and 
deals  specifically  with  amending 
subpart  K  of  50  CFR  part  20.  It  sets 
hunting  seasons,  hours,  areas,  and  limits 
for  species  subject  to  late-season 
regulations  and  those  for  early  seasons 
that  States  previously  deferred. 

NEPA  Consideration 

NQ'A  considerations  are  covered  by 
the  programmatic  document,  "Final 
Supplemental  Environmental  Impact 
Statement:  Issuance  of  Annual 


Regulations  Permitting  the  Sport 
Hunting  of  Migratory  Birds  (FSES  88- 
14),"  filed  with  the  Environmental 
Protection  Agency  on  June  9, 1988.  We 
published  a  Notice  of  Availability  in  the 
Federal  Register  on  June  16, 1988  (53 
FR  22582).  We  published  our  Record  of 
Decision  on  August  18, 1988  (53  FR 
31341).  Copies  are  available  from  the 
address  indicated  under  the  caption 
ADDRESSES. 

Endangered  Species  Act  Consideration 

Section  7  of  the  Endangered  Species 
Act,  as  amended  (16  U.S.C.  1531-1543; 
87  Stat.  884),  provides  that,  "The 
Secretary  shall  review  other  programs 
administered  by  him  and  utilize  such 
programs  in  furtherance  of  the  purposes 
of  this  Act"  (and)  shall  "insure  that  any 
action  authorized,  funded  or  carried  out 
...  is  not  likely  to  jeopardize  the 
continued  existence  of  any  endangered 
species  or  threatened  species  or  result  in 
the  destruction  or  adverse  modification 
of  (critical]  habitat. .  .  ."Consequently, 
we  conducted  formal  consultations  to 
ensure  that  actions  resulting  from  these 
regulations  would  not  likely  jeopardize 
the  continued  existence  of  endangered 
or  threatened  species  or  result  in  the 
destruction  or  adverse  modification  of 
their  critical  habitat.  Findings  from 
these  consultations  are  included  in  a 
biological  opinion  and  concluded  that 
the  regulations  are  not  likely  to 
adversely  affect  any  endangered  or 
threatened  species.  Additionally,  these 
findings  may  have  caused  modification 
of  some  regulatory  measures  previously 
proposed  and  the  final  frameworks 
reflect  any  such  modifications.  Our 
biological  opinions  resulting  frtim  this 
Section  7  consultation  are  public 
documents  available  for  public 
inspection  at  the  address  indicated 
under  the  caption  ADDRESSES. 

Executive  Order  12866 

This  rule  was  reviewed  by  the  Office 
of  Management  and  Budget  (0MB).  The 
migratory  bird  hunting  regulations  are 
economically  significant  and  are 
annually  reviewed  by  0MB  under 
Executive  Order  12866.  As  such,  a  cost/ 
benefit  analysis  was  prepared  in  1998 
and  is  further  discussed  below  under 
the  heading  Regulatory  Flexibility  Act 
Copies  of  the  cost/benefit  analysis  are 
available  upon  request  from  the  address 
indicated  under  the  caption  ADDRESSES. 

Regulatory  Flexibility  Act 

These  regulations  have  a  significant 
economic  impact  on  substantial 
numbers  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  We  analyzed  the  economic 
impacts  of  the  aimual  hunting 
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regulations  on  small  business  entities  in 
detail  and  issued  a  Small  Entity 
Flexibility  Analysis  (Analysis)  in  1998. 
The  Analysis  documented  the 
significant  beneficial  economic  efiisct  on 
a  substantial  number  of  small  entities. 
The  primary  source  of  information 
about  hunter  expenditures  for  migratory 
game  bird  hunting  is  the  National 
Hunting  and  FisMng  Survey,  which  is 
conducted  at  5-year  intervals.  The 
Analysis  was  based  on  the  1996 
National  Hunting  and  Fishing  Survey 
and  the  U.S.  Department  of  Commerce's 
County  Business  Patterns,  from  which  it 
was  estimated  that  migratory  bird 
hunters  would  spend  between  $429 
million  and  $1,084  billion  at  small 
businesses  in  1998.  Copies  of  the 
Analysis  are  available  upon  request 
from  the  address  indicated  under  the 
caption  ADDRESSES. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  a  major  rule  under  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
For  the  reasons  outlined  above,  this  rule 
has  an  annual  effect  on  the  economy  of 
$100  million  or  more.  However,  because 
this  rule  establishes  hunting  seasons,  we 
do  not  plan  to  defer  the  effective  date 
under  the  exemption  contained  in  5 
U.S.C.  808(1) . 

Paperwork  Reduction  Act 

We  examined  these  regulations  under 
the  Paperwork  Reduction  Act  of  1995. 
We  utilize  the  various  recordkeeping 
and  reporting  requirements  imposed 
under  regulations  established  in  50  CFR 
part  20,  Subpart  K,  in  the  formulation  of 
migratory  game  bfrd  hunting 
regulations.  Specifically,  OMB  has 
approved  the  information  collection 
requirements  of  the  Migratory  Bfrd 
Harvest  Information  Program  and 
assigned  control  number  1018-0015 
(expires  10/31/2004).  This  information 
is  used  to  provide  a  sampling  frame  for 
voluntary  national  surveys  to  improve 
our  harvest  estimates  for  all  migratory 
game  bfrds  in  order  to  better  manage 
these  populations.  OMB  has  also 
approved  the  information  collection 
requirements  of  the  Sandhill  Crane 
Harvest  Questionnaire  and  assigned 
control  number  1018-0023  (expires  7/ 
31/2003).  The  information  frt>m  this 
survey  is  used  to  estimate  the 
magnitude  and  the  geographical  and 
temporal  distribution  of  harvest,  and  the 
portion  it  constitutes  of  the  total 
population.  A  Federal  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currenUy  valid  OMB  control  number. 


Unfunded  Mandates  Reform  Ad 

We  have  determined  and  certify,  in 
compliance  with  the  requirements  of  the 
Unfunded  Mandates  Reform  Act,  2 
U.S.C.  1502  et  seq.,  that  this  rulemaking 
will  not  "significanUy  or  uniquely" 
affect  small  governments,  and  will  not 
produce  a  Federal  mandate  of  $100 
million  or  more  in  any  given  year  on 
local  or  State  government  or  private 
entities.  Therefore,  this  rule  is  not  a 
"significant  regulatory  action"  under 
the  Unfunded  Mandates  Reform  Act. 

CiTil  Justice  Reform-Executive  Order 
12988 

The  Department,  in  promulgating  this 
rule,  has  determined  that  this  rule  will 
not  unduly  burden  the  judicial  system 
and  meets  the  requirements  of  sections 
3(a)  and  3(b)(2)  of  Executive  Order 
12988. 

Takings  Implication  Assessment 

In  accordance  with  Executive  Order 
12630,  this  rule,  authorized  by  the 
Migratory  Bfrd  Treaty  Act,  does  not 
have  significant  takings  implications 
and  does  not  affect  any  constitutionally 
protected  property  rights.  This  rule  will 
not  result  in  the  physical  occupancy  of 
property,  the  physical  invasion  of 
property,  or  the  regulatory  taking  of  any 
property.  In  fact,  this  rule  wiU  aUow 
hunters  to  exercise  otherwise 
unavailable  privileges,  and,  therefore, 
reduces  restrictions  on  the  use  of  private 
and  public  property. 

Federalism  Effects 

Due  to  the  migratory  nature  of  certain 
species  of  birds,  the  Federal 
Government  has  been  given 
responsibility  over  these  species  by  the 
Migratory  Bfrd  Treaty  Act.  We  annually 
prescribe  frameworks  from  which  the 
States  make  selections  and  employ 
guidelines  to  establish  special 
regulations  on  Federal  Indian 
reservations  and  ceded  lands.  This 
process  preserves  the  ability  of  the 
States  and  Tribes  to  determine  which 
seasons  meet  thefr  individual  needs. 
Any  State  or  Tribe  may  be  more 
restrictive  than  the  Federal  frameworks 
at  any  time.  The  frameworks  are 
developed  in  a  cooperative  process  with 
the  States  and  the  Flyway  Councils. 
This  allows  States  to  participate  in  the 
development  of  frameworks  bom  which 
they  will  make  selections,  thereby 
having  an  influence  on  thefr  own 
regulations.  These  rules  do  not  have  a 
substantial  direct  effect  on  fiscal 
capacity,  change  the  roles  or 
responsibilities  of  Federal  or  State 
governments,  or  intrude  on  State  policy 
or  administration.  Therefore,  in 
accordance  with  Executive  Order  13132, 


these  regulations  do  not  have  significant 
federalism  effects  and  do  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Govenunent-to-Govemment 
Relationship  Widi  Tribes 

In  accordance  with  the  President's 
memorandiun  of  April  29, 1994, 
"Govemment-to-Govemment  Relations 
with  Native  American  Tribal 
Governments"  (59  FR  22951),  Executive 
Order  13175.  and  512  DM  2,  we  have 
evaluated  possible  effects  on  Federally 
recognized  Indian  tribes  and  have 
determined  that  there  are  no  effects. 

Energy  Effects — Executtve  Order  13211 

On  May  18,  2001,  the  President  issued 
Executive  Order  13211  on  regulations 
that  significantiy  affect  energy  supply, 
distribution,  and  use.  Executive  Order 
13211  requires  agencies  to  prepare 
Statements  of  Energy  Effects  when 
undertaking  certain  actions.  While  this 
rule  is  a  significant  regulatory  action 
under  Executive  Order  12866.  it  is  not 
expected  to  adversely  affect  energy 
supplies,  distribution,  or  use.  Therefore, 
this  action  is  not  a  significant  energy 
action  and  no  Statement  of  Energy 
Effects  is  required. 


Regulations  Promulgation 

The  rulemaking  process  for  migratory 
game  bird  hunting  must,  by  its  nature, 
operate  under  severe  time  constraints. 
However,  we  intend  that  the  public  be 
given  the  greatest  possible  opportunity 
to  comment  on  the  regulations.  Thus, 
when  the  preliminary  proposed 
rulemaking  was  published,  we 
established  what  we  believed  were  the 
longest  periods  possible  for  public 
comment.  In  doing  this,  we  recognized 
that  when  the  comment  period  closed, 
time  would  be  of  the  essence.  That  is, 
if  there  were  a  delay  in  the  effective  date 
of  these  regulations  after  this  final 
rulemaking,  the  States  would  have 
insufficient  time  to  implement  thefr 
selected  season  dates  and  limits  and 
start  thefr  seasons  in  a  timely  maimer. 

We,  therefore,  find  that  "good  cause" 
exists,  within  the  terms  of  5  U.S.C. 
553(d)(3)  of  the  Administrative 
Procedure  Act,  and  these  regulations 
will  take  effect  inmiediately  upon 
publication.  Accordingly,  with  each 
conservation  agency  having  had  an 
opportunity  to  participate  in  selecting 
the  hunting  seasons  desired  for  its  State 
or  Territory  on  those  species  of 
migratory  birds  for  which  open  seasons 
are  now  prescribed,  and  consideration 
having  been  given  to  all  other  relevant 
matters  presented,  certain  sections  of 
tide  50,  chapter  I,  subchapter  B,  part  20, 
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subpart  K,  are  hereby  amended  as  set 
forth  below. 

List  of  Subjects  in  50  CFR  Part  20 

Exports,  Hunting,  Imports,  Reporting 
and  recordkeeping  requirements. 
Transportation,  Wildlife. 


Dated:  September  12.  2002. 

Paul  Hofiinan, 

Acting  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 

PART  20— {AMENDED] 

For  the  reasons  set  out  in  the 
preamble,  title  50,  chapter  I,  subchapter 


B,  part  20,  subpart  K  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

1.  The  authority  citation  for  part  20 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  703-712  and  16 
U.S.C.  742a-j,  Pub.  L.  106-108. 

BILUNG  CODE  4310-55-P 
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[FR  Doc.  02-23804  Filed  9-19-02;  8:45  am] 
MLUNQ  CODE  4310-55-C 


Friday, 

September  20,  2002 


Part  IV 

Department  of  the 
Interior 

Fish  and  Wildlife  Service 

50  CFR  Part  20 

Migratory  Bird  Huntiiig;  Regulations  on 
Certain  Federal  Indian  Reservations  and 
Ceded  Lands  for  the  2002-03  Late  Season; 
Final  Rule 
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DEPARTMENT  OF  THE  INTERIOn 
FMi  and  Wlldlita  S«rviC8 

50CFRPart20 
RIN1018-AI30 

Migratory  Bird  Hunting;  Regulations 
on  Certain  Faderal  Indian  Reservations 
and  Ceded  L^nds  tbr  ttte  2002-03  l-ats 


AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Final  rule. 

summary:  This  rule  prescribes  special 
late-season  migratory  bird  himting 
regulations  for  certain  tribes  on  Federal 
Indian  reservations,  off-reservation  trust 
lands  and  ceded  lands.  This  responds  to 
tribal  requests  for  U.S.  Fish  and  Wildlife 
Service  (hereinafter  Service  or  we) 
recognition  of  their  authority  to  regulate 
hunting  under  established  guidelines. 
This  rule  allows  the  establishment  of 
season  bag  limits  and,  thus,  harvest  at 
levels  compatible  with  populations  and 
habitat  conditions. 
DATES:  This  rule  takes  effect  on 
September  21,  2002. 
AOOnESSES:  You  may  inspect  comments 
on  the  special  himting  regulations  and 
tribal  proposals  during  normal  business 
hours  in  Room  634,  Arlington  Square 
Building,  4401  N.  Fairfax  EMve, 
Arlington,  Virginia. 

FOR  FURTHER  INFORMATION  CONTACT:  Tina 
Chouinard,  Division  of  Migratory  Bird 
Management,  U.S.  Fish  and  Wildlife 
Service,  (703/358-1714). 
SUPPt-EMENTARY  INFORMATION:  The 
Migratory  Bird  Treaty  Act  of  July  3, 
1918  (40  Stat.  755;  16  U.S.C.  703  et 
seq.),  authorizes  and  directs  the 
Secretary  of  the  Department  of  the 
Interior,  having  due  regard  for  the  zones 
of  temperatiire  and  for  the  distribution, 
abundance,  economic  value,  breeding 
habits,  and  times  and  lines  of  flight  of 
migratory  game  birds,  to  determine 
when,  to  what  extent,  and  by  what 
means  such  birds  or  any  part,  nest  or 
egg  thereof  may  be  taken,  hunted, 
captured,  killed,  possessed,  sold, 
purchased,  shipped,  carried,  exported  or 
transported. 

In  SvDroposed  rule  published  in  the 
July  29)2002,  Federal  Register  (67  FR 
49176),  we  proposed  special  migratory 
bird  hunting  regulations  for  the  2002-03 
hunting  season  for  certain  Indian  tribes, 
under  the  guidelines  described  in  the 
June  4, 1985,  Federal  Registn-  (50  FR 
23467).  The  guidelines  respond  to  tribal 
requests  for  Service  recognition  of  their 
reserved  hunting  rights,  and  for  some 
tribes,  recognition  of  their  authority  to 


regulate  hunting  by  both  tribal  members 
and  nonmembers  on  their  reservations. 
The  guidelines  include  possibilities  for: 

(1)  On-reservation  himting  by  both 
tribal  members  and  nonmembers,  with 
hunting  by  nontribal  members  on  some 
reservations  to  take  place  within  Federal 
frameworks  but  on  dates  difiierent  from 
those  selected  by  the  surrounding 
State(s); 

(2)  On-reservation  hunting  by  tribal 
members  only,  outside  of  usual  Federal 
frameworks  for  season  dates  and  length, 
and  for  daily  bag  and  possession  limits; 
and 

(3)  Off-reservation  hunting  by  tribal 
members  on  ceded  lands,  outside  of 
usual  framework  dates  and  season 
length,  with  some  added  flexibility  in 
daily  bag  and  possession  limits. 

In  all  cases,  the  regulations 
established  under  the  guidelines  must 
be  consistent  with  the  March  10- 
September  1  closed  season  mandated  by 
the  1916  Migratory  Bird  Treaty  wth 
Canada. 

In  a  proposed  rule  published  in  the 
March  19,  2002,  Federal  Register  (67  FR 
12501),  we  requested  that  tribes  desiring 
special  hunting  regulations  in  the  2002- 
03  hunting  season  submit  a  proposal 
including  details  on: 

(a)  Harvest  anticipated  under  the 
requested  regulations; 

(b)  Methods  that  would  be  employed 
to  measure  or  monitor  harvest  (such  as 
bag  checks,  mail  questionnaires,  etc.); 

(c)  Steps  that  would  be  taken  fo  limit 
the  level  of  harvest,  where  it  could  be 
shown  that  failure  to  limit  the  harvest 
would  adversely  impact  the  migratory 
bird  resource;  and 

(d)  Tribal  capabilities  to  establish  and 
enforce  migratory  bird  hunting 
regulations. 

No  action  is  required  if  a  tribe  wishes 
to  observe  the  himting  regulations 
established  by  the  State(s)  in  which  an 
Indian  reservation  is  located.  We  have 
successfully  used  the  guidelines  since 
the  1985-86  himting  season.  We 
finalized  the  guidelines  beginning  with 
the  1988-89  himting  season  (August  18, 
1988,  Federal  Register  [53  FR  31612]). 

Althou^  the  Jmy  29,  2002,  proposed 
rule  included  generalized  regulations 
for  both  early-  and  late-season  hunting, 
this  rulemaking  addresses  only  the  late- 
season  proposals.  Early-season 
proposals  were  addressed  in  a  final  rule 
published  in  the  August  29  Federal 
Register  (67  FR  55660).  As  a  general 
rule,  early  seasons  begin  during 
September  each  year  and  have  a  primary 
emphasis  on  such  species  as  mourning 
and  white-winged  dove.  Late  seasons 
begin  about  September  24  or  later  each 
year  and  have  a  primary  emphasis  on 
watwfowl. 


Status  of  Populations 

In  the  August  29,  2002,  proposed  rule, 
we  reviewed  the  status  for  various 
populations  for  which  seasons  were 
proposed.  This  information  included 
brief  summaries  of  the  May  Breeding 
Waterfowl  and  Habitat  Survey  and 
population  status  reports  for  blue- 
winged  teal,  sandhill  cranes,  woodcock, 
mourning  doves,  white-winged  doves, 
white-tipped  doves,  and  band-tailed 
pigeons.  The  tribal  seasons  established 
below  are  commensurate  with  the 
population  status. 

Conunents  and  lasues  Concerning 
Tribal  Proposals 

For  the  2002-03  migratory  bird 
hunting  season,  we  proposed 
regulations  for  29  tribes  and/or  Indian 
groups  that  followed  the  1985 
guidelines  and  were  considered 
appropriate  for  final  rulemaking.  Some 
of  the  proposals  submitted  by  the  tribes 
had  both  early-  and  late-season 
elements.  However,  as  noted  earlier, 
only  those  with  late-season  proposals 
are  included  in  this  final  rulemaking:  20 
tribes  have  proposals  with  late  seasons. 
Proposals  are  addressed  in  the  following 
section.  The  comment  period  for  the 
proposed  rule,  published  on  July  29, 
2002,  closed  on  August  8.  2002, 
however,  we  did  not  receive  any 
comments. 

We  received  one  comment  regarding 
the  notice  of  intent  published  on  March 
19,  2002,  which  announced  rulemaking 
on  regulations  for  migratory  bird 
hunting  by  American  Indian  tribal 
members.  We  responded  to  this 
comment  in  the  August  29  final  rule. 

NEPA  Consideration 

Pursuant  to  the  requirements  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4332(C)),  the  "Final 
Environmental  Statement  for  the 
Issuance  of  Annual  Regulations 
Permitting  the  Sport  Hunting  of 
Migratory  Birds  (FES-75-74)"  was  filed 
with  the  Council  on  Environmental 
Quality  on  June  6, 1975,  and  notice  of 
availability  was  published  in  the 
Federal  Register  on  June  13. 1975,  (40 
FR  25241).  A  supplement  to  the  final 
environmental  statement,  the  "Final 
Supplemental  Environmental  Impact 
Statement  Issuance  of  Annual 
Regulations  Permitting  the  Sport 
Hunting  of  Migratory  Birds 
(SEIS  88-14)"  was  filed  on  June  9, 1988. 
and  notice  of  availability  was  published 
in  the  Federal  Register  on  June  16, 1988 
(53  FR  22582),  and  June  17, 1988  (53  FR 
22727).  Copies  of  tl^se  documents  are 
available  bom  us  at  the  address 
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indicated  under  the  caption  ADDRESSES. 
In  addition,  an  August  1985 
Environmental  Assessment  tided 
"Guidelines  for  Migratory  Bird  Himting 
Regulations  on  Federal  Indian 
Reservations  and  Ceded  Lands"  is 
available  from  the  same  address. 

Endangered  Species  Act  Considerations 

Section  7  of  the  Endangered  Species 
Act,  as  amended  (16  U.S.C.  1531-1543; 
87  Stat.  884),  provides  that,  "The 
Secretary  shall  review  other  programs 
administered  by  him  and  utilize  such 
programs  in  furtherance  of  the  purposes 
of  this  Act"  (and)  shall  "insure  that  any 
action  authorized,  funded  or  carried  out 
*  *  *  is  not  likely  to  jeopardize  the 
continued  existence  of  any  endangered 
species  or  threatened  species  or  result  in 
the  destruction  or  adverse  modification 
of  [critical]  habitat  *  *  *". 
ConsequenUy,  we  conducted 
consultations  to  ensure  that  actions 
resulting  from  these  regulations  would 
not  likely  jeopardize  the  continued 
existence  of  endangered  or  threatened 
species  or  result  in  the  destruction  or 
adverse  modification  of  their  critical 
habitat.  Findings  from  these 
consultations  are  included  in  a 
biological  opinion  and  may  have  caused 
modification  of  some  regulatory 
measures  previously  proposed.  The 
final  frameworks  reflect  any 
modifications.  Our  biological  opinions 
resulting  from  this  Section  7 
consultation  are  public  documents 
available  for  public  inspection  in  the 
Service's  Division  of  Endangered 
Species  and  MBM,  at  the  address 
indicated  under  the  caption  ADDRESSES. 

ExecntiTe  Order  (E.O.)  12866 

Collectively,  the  rules  covering  the 
overall  frameworks  for  migratory  bird 
himting  are  economically  significant 
and  have  been  reviewed  by  the  Office  of 
Management  and  Budget  (OMB)  under 
E.0. 12866.  This  rule  is  a  small  portion 
of  the  overall  migratory  bird  hunting 
frameworks  and  was  not  individually 
submitied  and  reviewed  by  OMB  under 
E.0. 12866.  A  cost/benefit  analysis  was 
prepared  in  1998  and  is  further 
discussed  below  under  the  heading 
Regulatory  Flexibility  Act.  Copies  of  the 
cost/benefit  analysis  are  available  upon 
request  from  the  address  indicated 
under  the  caption  ADDRESSES. 

Regulatory  Flexflbility  Act 

These  regulations  have  a  significant 
economic  impact  on  substantial 
numbers  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  We  analyzed  the  economic 
impacts  of  the  annual  hunting 
regidations  on  small  business  entities  in 


detail  and  issued  a  Small  Entity 
Flexibility  Analysis  (Analysis)  in  1998. 
The  Analysis  documented  the 
significant  beneficial  economic  effect  on 
a  substantial  number  of  small  entities. 
The  primary  source  of  information 
about  hunter  expenditures  for  migratory 
game  bird  hunting  is  the  National 
Hunting  and  Fishing  Survey,  which  is 
conducted  at  5-year  intervals.  The 
Analysis  was  based  on  the  1996 
National  Himting  and  Fishing  Survey 
and  the  U.S.  Department  of  Commerce's 
County  Business  Patterns  from  which  it 
was  estimated  that  migratory  bird 
hunters  would  spend  between  $429 
million  and  $1 .084  billion  at  small 
businesses  in  1998.  Copies  of  the 
Analysis  are  available  upon  request. 

Energy  Effscta— E.0. 13211 

On  May  18,  2001.  the  President  issued 
E.0. 13211  on  regulations  that 
significantiy  affect  energy  supply, 
distribution,  and  use.  E.0. 13211 
requires  agencies  to  prepare  Statements 
of  Energy  Effects  when  undertaking 
certain  actions.  This  rule  is  not  expected 
to  adversely  affect  energy  supplies, 
distribution,  or  use.  Therefore,  this 
action  is  not  a  significant  energy  action 
and  no  Statement  of  Energy  Effects  is 
required. 

Small  BusineaB  Regnlatmy  Enforcement 
Faimeas  Act 

The  annual  migratory  bird  hunting 
regulations  constitute  a  major  rule 
under  5  U.S.C.  804(2),  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act.  For  the  reasons  outlined 
above,  this  series  of  rules  has  an  annual 
effect  on  the  economy  of  $100  million 
or  more.  However,  because  these  rules 
establish  hunting  seasons,  we  do  not 
plan  to  defer  the  effective  date  of  this 
rule  under  the  exemption  contained  in 
5  U.S.C.  808  (1),  and  tills  rule  will  be 
effective  immediately. 

Paperwork  Reduction  Act 

We  examined  these  regulations  under 
the  Paperwork  Reduction  Act  of  1995. 
We  utUize  the  various  recordkeeping 
and  reporting  requirements  imposed 
under  regulations  established  in  50  CFR 
part  20,  Subpart  K,  in  the  formulation  of 
migratory  game  bird  hunting 
regulations.  Specifically,  OMB  has 
approved  the  information  collection 
requirements  of  the  Migratory  Bird 
Hairvest  Information  Program  and 
assigned  clearance  number  1018-0015 
(expires  10/31/2004).  This  information 
is  used  to  provide  a  sampling  frame  for 
voluntary  national  surveys  to  improve 
our  harvest  estimates  for  all  migratory 
game  birds  in  order  to  betier  manage 
these  populations.  OMB  has  also 


approved  the  information  collection 
requirements  of  the  Sandhill  Crane 
Harvest  Questionnaire  and  assigned 
clearance  number  1018-0023 
(expires  7/31/2003).  The  information 
frt>m  this  survey  is  used  to  estimate  the 
magnitude  and  the  geographical  and 
temporal  distribution  of  harvest,  and  the 
portion  it  constitutes  of  the  total 
population.  A  Federal  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currentiy  valid  OMB  control  number. 

Unfunded  Mandates  Reform  Act 

We  have  determined  and  certify,  in 
compliance  with  the  requirements  of  the 
Unfunded  Mandates  Reform  Act,  2 
U.S.C.  1502  et  aeq.,  that  this  rulemaking 
will  not  "significantiy  or  uniquely" 
affect  small  governments,  and  will  not 
produce  a  Feideral  mandate  of  Si 00 
million  or  more  in  any  given  year  on 
local  or  State  government  or  private 
entities.  Therefore,  this  rule  is  not  a 
"significant  regulatory  action"  under 
the  Unfunded  Mandates  Reform  Act 

Qvil  Justice  Reform— Executive  Order 
12988 

The  Department,  in  promulgating  this 
rule,  has  determined  that  it  will  not 
unduly  burden  the  judicial  system  and 
meets  the  requirements  of  sections  3(a) 
and  3(b)(2)  of  E.0. 12988. 


TaUngi  Implication 

In  accordance  with  E.0. 12630,  the 
annual  migratory  bird  hunting  rules, 
authorized  by  the  Migratory  Bird  Treaty 
Act,  do  not  have  significant  takings 
implications  and  do  not  affect  any 
constitutionally  protected  property 
rights.  These  rules  will  not  result  in  the 
physical  occupancy  of  property,  the 
physical  invasion  of  property,  or  the 
regulatory  taking  of  any  property.  In 
fact,  these  rules  allow  hunters  to 
exercise  privileges  that  would  be 
otherwise  unavailable;  and,  therefore, 
reduce  restrictions  on  the  use  of  private 
and  public  property. 

Federalism  Efiiscts 

Due  to  the  migratory  nature  of  certain 
species  of  birds,  the  Federal 
Government  has  been  given 
responsibility  over  these  species  by  the 
Migratory  Bird  Treaty  Act.  We  annually 
prescribe  frameworks  from  which  the 
States  make  selections  and  employ 
guidelines  to  establish  special 
regulations  on  Federal  Indian 
reservations  and  ceded  lands.  This 
process  preserves  the  ability  of  the 
States  and  Tribes  to  determine  which 
seasons  meet  their  individual  needs. 
Any  State  or  Tribe  may  be  more 


59388         Federal  Register / Vol.  67.  No.  183 /Friday,  September  20,  2002 /Rules  and  Regulations 


restrictive  than  the  Federal  frameworks 
at  any  time.  The  frameworks  are 
developed  in  a  cooperative  process  with 
the  States  and  the  Flyway  Councils. 
This  allows  States  to  participate  in  the 
development  of  frameworks  from  which 
they  will  make  selections,  thereby 
having  an  influence  on  their  own 
regulations.  These  rules  do  not  have  a 
substantial  direct  effect  on  flscal 
capacity,  change  the  roles  or 
responsibilities  of  Federal  or  State 
governments,  or  intrude  on  State  policy 
or  administration.  Therefore,  in 
accordance  with  E.0. 13132.  these 
regulations  do  not  have  significant 
federalism  effects  and  do  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Govemment-to-Goveniment 
Relationship  With  Tribes 

Due  to  the  migratory  nature  of  certain 
species  of  birds,  the  Federal 
Government  has  been  given 
responsibility  over  these  species  by  the 
Migratory  Bfrd  Treaty  Act.  Thus,  in 
accordance  with  the  President's 
memorandum  of  April  29, 1994, 
"Govemment-to-Govermnent  Relations 
with  Native  American  Tribal 
Governments"  (59  FR  22951),  November 
6,  2000.  (3  CFR  2000  Comp.,  p.  304), 
E.O.  13175,  and  512  DM  2.  we  have 
evaluated  possible  effects  on  Federally 
recognized  hidian  tribes  and  have 
determined  that  there  are  no  effects  on 
Indian  trust  resources.  However,  by 
virtue  of  the  tribal  proposals  received  in 
response  to  the  March  19,  2002,  request 
for  proposals  and  the  July  29,  2002. 
proposed  rule,  we  have  consulted  with 
all  the  tribes  affected  by  this  rule. 

Regulations  Promulgation 

The  rulemaking  process  for  migratory 
game  bird  himting  must,  by  its  nature, 
operate  under  severe  time  constraints. 
However,  we  intend  that  the  public  be 
given  the  greatest  possible  opportunity 
to  comment  on  the  regulations.  Thus, 
when  the  preliminary  proposed 
rulemaking  was  published,  we 
established  what  we  believed  were  the 
longest  periods  possible  for  public 
comment.  In  doing  this,  we  recognized 
that  when  the  comment  period  closed, 
time  would  be  of  the  essence.  That  is, 
if  there  were  a  delay  in  the  effective  date 
of  these  regulations  after  this  final 
rulemaking,  the  tribes  would  have 
insufficient  time  to  communicate  these 
seasons  to  their  member  and  nontribal 
hunters  and  to  establish  and  publicize 
the  necessary  regulations  and 
procedures  to  implement  their 
decisions. 


We,  therefore,  find  that  "good  cause" 
exists,  within  the  terms  of  5  U.S.C. 
553(d)(3)  of  the  Administrative 
Procedure  Act.  and  these  regulations 
will  take  effect  immediately  upon 
publication. 

Therefore,  imder  the  authority  of  the 
Migratory  Bird  Treaty  Act  of  July  3. 
1918.  as  amended  (40  Stat.  755;  16 
U.S.C.  703  ef  seq.),  we  prescribe  final 
hunting  regulations  for  certain  tribes  on 
Federal  Indian  reservations  (including 
off-reservation  trust  lands),  and  ceded 
lands.  The  regulations  specify  the 
species  to  be  hunted  and  establish 
season  dates,  bag  and  possession  limits, 
season  length,  and  shooting  hours  for 
migratory  game  birds. 

List  of  Subjects  in  50  CFR  Part  20 

Exports,  Himting,  Imports,  Reporting 
and  recordkeeping  requirements. 
Transportation,  Wildlife. 

Accordingly,  part  20,  subchapter  B, 
chapter  I  of  Title  50  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART20-{AMENDED] 

1.  The  authority  citation  for  part  20 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  703-712  and  16 
U.S.C.  742  a-j.  Pub.  Law  106-108. 

Note:  The  following  hunting  regulations 
provided  for  by  50  CFR  20.110  will  not 
appear  in  the  Code  of  Federal  Regulations 
because  of  their  seasonal  nature. 

2.  Section  20.110  is  amended  by 
revising  paragraphs  (a),  (b),  (f),  (h),  (i), 
(k),  (1),  (o),  (p),  (q).  and  (s)  and  by  adding 
paragraphs  (t)  through  (bb)  to  read  as  set 
forth  below.  (Current  §  20.110  was 
published  at  67  FR  55660,  August  29, 
2002.) 

§  20.1 1 0    Seasons,  limits  and  ottier 
regulations  for  certain  Federal  Indian 
reservations,  Indian  Territory,  and  ceded 
lands. 

(a)  Colorado  River  Indian  Tribes, 
Parker,  Arizona  (Tribal  Members  and 
Nontribal  Hunters) 

Doves 

Season  Dates:  Open  September  1, 
close  September  15.  2002;  then  open 
November  16.  2002,  close  January  13, 
2003. 

Daily  Bag  and  Possession  Limits:  For 
the  early  season,  daily  bag  limit  is  10 
mourning  or  10  white-winged  doves, 
singly,  or  in  the  aggregate.  For  the  late 
season,  the  daily  bag  limit  is  10 
mourning  doves.  Possession  limits  are 
twice  the  daily  bag  limits. 


Ducks  (Including  Mergansers) 

Season  Dates:  Open  October  11.  2002, 
close  January  25,  2003. 

Daily  Bag  and  Possession  Limits: 
Seven  ducks,  including  no  more  than 
two  jedheads,  two  hen  mallards,  four 
scaup,  two  goldeneyes,  and  two 
cinnamon  teal.  The  seasons  on 
canvasback  and  pintail  are  closed.  The 
possession  limit  is  tvsrice  the  daily  bag 
limit. 

Coots  and  Common  Moorhens 

Season  Dates:  Same  as  ducks. 

Daily  Bag  and  Possession  Limits:  25 
coots  and  common  moorhens,  singly  or 
in  the  aggregate. 

Geese 

Season  Dates:  Open  November  10, 
2002,  close  January  19,  2003. 

Daily  Bag  and  Possession  Limits:  Four 
geese,  including  no  more  than  two  dark' 
(Canada)  geese  and  three  white  (snow, 
blue,  Ross's)  geese.  The  possession  limit 
is  eight,  but  could  include  no  more  than 
six  white  geese  or  four  dark  geese. 

General  Conditions:  A  valid  Colorado 
River  Indian  Reservation  himting  permit 
is  required  for  all  persons  14  years  and 
older  and  must  be  in  possession  before 
taking  any  wildlife  on  tribal  lands.  Any 
person  transporting  game  birds  off  the 
Colorado  River  Indian  Reservation  must 
have  a  valid  transport  declaration  form. 
Other  tribal  regiUations  apply,  and  may 
be  obtained  at  the  Fish  and  Game  Office 
in  Parker,  Arizona. 

3:: 

(b)  Crow  Creek  Sioux  Tribe,  Crow  " 
Creek  Indian  Reservation,  Fort  - 
Thompson,  South  Dakota  (Tribal 
Members  and  Nontribal  Hunters) 

Sandhill  Cranes 

Season  Dates:  Open  September  14, 
close  October  20,  2002. 

Daily  Bag  and  Possession  Limits: 
Three  and  six,  respectively. 

Doves 

Season  Dates:  Open  September  1, 
close  October  31,  2002. 

Daily  Bag  and  Possession  Limits:  15 
and  30,  respectively. 

Permits:  Each  person  participating  in 
the  sandhill  crane  season  must  have  a 
valid  Federal  sandhill  crane  hunting 
permit  in  his  or  her  possession  while 
hunting. 

Ducks 

Pintail:  Open  October  5,  close 
December  3,  2002. 

Other  ducks:  Open  October  5,  close 
December  17,  2002. 

Daily  Bag  and  Possession  LiAits:  Six 
ducks,  including  no  more  than  five 
mallards  (including  no  more  than  two 
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female  mallards),  two  redheads,  one 
pintail  (when  open),  three  scaup,  and 
two  wood  ducks.  The  season  on 
canvasbacks  is  closed.  The  possession 
limit  is  twice  the  daily  bag  limit. 

Mergansers 

Season  Dates:  Same  as  ducks. 

Daily  Bag  and  Possession  Limits:  Five 
mergansers,  including  no  more  than  one 
hooded  merganser.  The  possession  limit 
is  twice  the  daily  bag  limit. 

Canada  Geese 

Season  Dates:  Open  October  19,  2002, 
close  January  21,  2003. 

Daily  Bag  and  Possession  Limits: 
Three  and  six,  respectively. 

White-fronted  Geese 

Season  Dates:  Open  September  28, 
close  December  22,  2002. 

Daily  Bag  and  Possession  Limits:  Two 
and  four,  respectively. 

Light  Geese 

Season  Dates:  Open  September  28, 
2002,  close  January  2,  2003. 

Daily  Bag  and  Possession  Limits:  20 
geese  dailv.  no  possession  limit. 

General  Conaitions:  The  waterfowl 
himting  regulations  established  by  this 
final  rule  apply  only  to  tribal  and  trust 
lands  within  the  external  boundaries  of 
the  reservation.  Tribal  and  nontribal 
hunters  must  comply  with  basic  Federal 
migratory  bird  hunting  regulations  in  50 
CFR  part  20  regarding  shooting  hours 
and  manner  of  taking.  In  addition,  each 
waterfowl  himter  16  years  of  age  or  over 
must  carry  on  his/her  person  a  valid 
Migratory  Bird  Himting  and 
Conservation  Stamp  (Duck  Stamp) 
signed  in  ink  across  the  stamp  face. 
Special  regulations  established  by  the 
Crow  Creek  Sioux  Tribe  also  apply  on 
the  reservation. 


(f)  Kalispel  Tribe,  Kalispel  Reservation, 
Usk,  Washington  (Tribal  Monbers  and 
Nontribal  Hunters) 

Nontribal  Hunters  on  Reservation 

Ducks 

Season  Dates:  Open  September  21, 
2002,  close  January  26,  2003.  Ehiring 
this  period,  days  to  be  hunted  are 
specified  by  the  Kalispel  Tribe  as 
weekends,  holidays  and  for  a 
continuous  period  in  the  months  of 
October  and  November.  Nontribal 
hunters  should  contact  the  Tribe  for 
more  detail  on  hunting  days. 

Daily  Bag  and  Possession  Linnits:  7 
ducks,  including  no  more  than  2  female 
mallards,  4  scaup,  and  2  redheads.  The 
seasons  on  canvasbacks  and  pintail  are 
closed.  The  possession  limit  is  twice  the 
daily  bag  limit. 


Geese 

Season  Dates:  Open  September  1, 

2002,  close  September  15,  2002,  and 
open  October  1,  2002,  close  January  26, 

2003.  During  this  period,  days  to  be 
hunted  are  specified  by  the  Kalispel 
Tribe.  Nontribal  hunters  should  contact 
the  Tribe  for  more  detail  on  hunting 
days. 

Daily  Bag  and  Possession  Limits:  5 
and  10,  respectively. 

Tribal  Hunters  Within  Kalispel  Ceded 
Lands 

Ducks 

Season  Dates:  Open  September  20, 
2002,  close  January  26,  2003. 

Daily  Bag  and  Possession  Limits:  7 
ducks,  including  no  more  than  2  female 
mallards,  4  scaup,  and  2  redheads.  The 
seasons  on  canvasbacks  and  pintail  are 
dosed.  The  possession  limit  is  twice  the 
daily  bag  limit. 

Geese 

Season  Dates:  Open  September  1, 
2002,  close  January  31.  2003. 

Daily  Bag  and  Possession  Limits:  3 
light  geese  and  4  dark  geese.  The  daily 
ba^  limit  is  2  brant  and  is  in  addition 
to  dark  goose  limits.  The  possession 
limit  is  twice  the  daily  bag  limit. 

General:  Tribal  members  must  possess 
a  validated  Migratory  Bird  Hunting  and 
Conservation  Stamp  and  a  tribal  ceded 
lands  permit.  Hunters  must  observe  all 
State  and  Federal  regulations,  such  as 
those  contained  in  50  CFR  part  20  and 
including  the  possession  of  a  validated 
Migratory  Bird  Hunting  and 
Conservation  Stamp. 
***** 

(h)  Little  River  Band  of  Ottawa  Indians, 
Manistee,  Michigan  (Tribal  Members 
Only) 

Ducks 

Season  Dates:  Open  September  28, 
close  December  5,  2002. 

Daily  Bag  and  Possession  Limits:  Six 
ducks,  including  no  more  than  four 
mallards  (only  one  of  which  may  hp  a 
hen),  three  scaup,  one  black  duck,  two 
redheads,  two  wood  ducks,  and  one 
pintail.  The  season  on  canvasbacks  is 
closed.  The  possession  limit  is  tvtdce  the 
daily  bag  limit. 

Mergansers  « 

Season  Dates:  Same  as  ducks. 

Daily  Bag  and  Possession  Limits:  Five 
mergansers,  including  no  more  than  one 
hooded  merganser.  The  possession  limit 
is  twice  the  daily  bag  limit,  only  two  of . 
which  can  be  hooded  mergansers. 


Coots  and  Common  Moorhens  (Common 
Gallinules) 

Season  Dates:  Open  September  28, 
close  December  5,  2002. 

Daily  Bag  and  Possession  Linuts:  15 
coots  and  common  moorhens  (common 
gallinules),  singly  or  in  the  aggregate. 
The  possession  limit  is  twice  the  daily 
bag  limit. 

Canada  Geese 

Season  Dates:  Open  September  1 , 
close  September  15,  2002,  early  season, 
then  open  September  28.  close 
December  5,  2002,  regular  season,  and 
open  January  1,  close  February  8,  2003. 
late  season. 

Daily  Bag  and  Possession  Limits:  Five 
geese  in  the  early  and  late  seasons  and 
two  geese  in  the  regular  portion  of  the 
season.  The  possession  limit  is  twice  the 
daily  bag  limit. 

White-fronted  Geese,  Snow  Geese,  Ross 
Geese,  and  Brant 

Season  Dates:  Open  September  28, 
2002.  close  December  5,  2002. 

Daily  Bag  and  Possession  Limits:  Five 
and  ten,  respectively. 

Rails,  Snipe,  and  Woodcock 

Season  Dates:  Open  September  15, 
close  November  14.  2002. 

Daily  Bag  and  Possession  Limits:  8 
rails.  8  snipe,  and  3  woodcock. 
Possession  limits  for  snipe  and 
woodcock  would  be  twice  the  daily  bag 
limit.  The  possession  limit  for  raib 
would  be  25. 

Mourning  Doves 

Season  Dates:  Open  September  15, 
close  November  14,  2002. 

Daily  Bag  and  Possession  Limits:  10 
and  20,  respectively. 

General 

A.  All  tribal  members  will  be  required 
to  obtain  a  valid  tribal  resource  card  and 
2002-03  hunting  license. 

B.  Except  as  modified  by  the  Service 
rules  adopted  in  response  to  this  « 
proposal,  these  amended  regulations 
parallel  all  Federal  regulations 
contained  in  50  CFR  part  20. 

C.  Particular  regulations  of  note 
include: 

(1)  Nontoxic  shot  will  be  required  for 
all  waterfowl  hunting  by  tribal 
members. 

(2)  Tribal  members  in  each  zone  will 
comply  with  tribal  regulations 
providing  for  closed  and  restricted 
waterfowl  hunting  areas.  These 
regulations  generally  incorporate  the 
same  restrictions  contained  in  parallel 
State  regulations. 

(3)  Possession  limits  for  each  species 
are  double  the  daily  bag  limit,  except  on 
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the  opening  day  of  the  season,  when  the 
possession  limit  equals  the  daily  bag 
limit,  unless  otherwise  noted  above. 

D.  Tribal  members  hunting  in 
Michigan  will  comply  with  tribal  codes 
that  contain  provisions  parallel  to 
Michigan  law  regarding  duck  blinds  and 
decoys. 

(i)  The  Little  Traverse  Bay  Bands  of 
Odawa  Indians,  Petoskey,  Michigan 
(Tribal  Members  Only) 

Ducks 

Season  Dates:  Open  September  20, 
2002.  close  January  20,  2003. 

Daily  Bag  and  Possession  Idniits:  10 
ducks,  including  no  more  than  5 
mallards  (only  2  of  which  may  be  hens), 
2  black  ducks,  2  redheads,  2  wood 
duck^,  1  pintail,  1  hooded  merganser, 
and  1  canvasback.  The  possession  limit 
is  twice  the  daily  bag  limit. 

Canada  Geese 

Season  Dates:  Open  September  1, 
2002,  close  January  20,  2003. 

Lkiily  Bag  and  Possession  Limits:  5 
and  10,  respectively. 

White-fronted  Geese,  Brant,  and  Snow 
Geese 

Season  Dates:  Open  October  1,  2002, 
close  November  30,  2002. 

Daily  Bag  and  Possession  Limits:  5 
and  10.  respectively. 

Sora  Rails,  Snipe,  and  Woodcock 

Season  Dates:  Open  September  1, 
close  November  14,  2002. 

Daily  Bag  and  Possession  Limits:  Five 
rails,  five  snipe,  and  five  woodcock. 

General:  Possession  limits  are  twice 
the  daily  bag  limits. 
*        •        •        *        * 

(k)  Navajo  Indian  Reservation,  Window 
Rock,  Arizona  (Tribal  Members  and 
Nonmembers) 

Band-tailed  Pigeons 

Season  Dates:  Open  September  1, 
close  September  30,  2002. 

Daily  Bag  and  Possession  Limits:  5 
and  10  pigeons,  respectively. 

Mourning  Doves 

Season  Dates:  Open  September  1, 
close  September  30,  2002. 

Daily  Bag  and  Possession  Limits:  10 
and  20  doves,  respectively. 

Ducks  (Including  Mergansers) 

Pintails:  Open  September  21.  2002, 
close  November  19,  2002. 

Other  ducks:  Open  September  21, 
2002,  close  January  5,  2003. 

Daily  Bag  and  Possession  Limits: 
Seven  ducks,  including  no  more  than 
two  hen  mallards,  one  pintail  (when 
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open),  four  scaup,  and  two  redheads. 
The  season  on  canvasbacks  is  closed. 
The  possession  limit  is  twice  the  daily 
bag  limit. 

Coots  and  Common  Moorhens 

Season  Dates:  Same  as  ducks. 

Daily  Bag  and  Possession  Limits:  25 
coots  and  moorhens,  singly  or  in  the 
aggregate. 

Dark  Geese 

Season  Dates:  Open  September  21, 
2002,  close  January  5,  2003. 

Daily  Bag  and  Possession  Limits:  Four 
and  eight  geese,  respectively. 

General  Conditions:  Tribal  and 
nontribal  himters  will  comply  with  all 
basic  Federal  migratory  bird  hunting 
regulations  in  50  CFR  part  20,  regarding 
shooting  hours  and  manner  of  taking.  In 
addition,  each  waterfowl  himter  16 
years  of  age  or  over  must  carry  on  his/ 
her  person  a  valid  Migratory  Bird 
Himting  and  Conservation  Stamp  (Duck 
Stamp)  signed  in  ink  across  the  stamp 
face.  Special  regulations  established  by 
the  Navajo  Nation  also  apply  on  the 
reservation. 

(1)  Oneida  Tribe  of  Indians  of 
Wisconsin,  Oneida,  Wisconsin  (Tribal 
Members  Only) 

Ducks  (Including  Mergansers) 

Season  Dates:  Open  September  28. 
close  November  30,  2002. 

Daily  Bag  and  Possession  Limits:  Six, 
including  no  more  than  six  mallards 
(three  hen  mallards),  five  wood  ducks, 
one  redhead,  and  one  hooded 
merganser.  The  seasons  on  canvasbacks 
and  pintails  are  closed.  The  possession 
limit  is  twice  the  daily  bag  limit. 

Geese 

Season  Dates:  Open  September  1, 
close  December  31.  2002. 

Daily  Bag  Limit:  Three  Canada  geese. 
Hunters  will  be  issued  three  tribal  tags 
for  geese  in  order  to  monitor  gfose 
harvest.  An  additional  three  t^  will  be 
issued  each  time  birds  are  registered.  A 
season  quota  of  150  birds  is  adopted.  If 
the  quota  is  reached  before  the  season 
concludes,  the  season  will  be  closed  at 
that  time.  The  possession  limit  is  twice 
the  daily  bag  limit. 

Woodcock 

Season  Dates:  Open  September  14. 
close  November  15,  2002. 

Daily  Bag  and  Possession  Limits:  5 
and  10  woodcock,  respectively. 

General  Conditions:  The  Tribe 
proposes  shooting  hours  be  one-half 
hour  before  sunrise  to  one-half  hour 
after  simset.  Nontribal  members  hunting 
on  the  Reservation  or  on  lands  imder 
the  jurisdiction  of  the  Tribe  must 


comply  with  all  State  of  Wisconsin 
regulations.  Tribal  members  and 
nontribal  members  himting  on  the 
Reservation  or  on  lands  under  the 
jurisdiction  of  the  Tribe  will  observe  all 
basic  Federal  migratory  bird  hunting 
regulations  found  in  50  CFR  part  20, . 
with  the  following  exceptions:  Indian 
hunters  would  be  exempt  from  the 
purchase  of  the  Migratory  Waterfowl 
Himting  and  Conservation  Stamp  (Duck 
Stamp);  and  shotgun  capacity  is  not 
limited  to  three  shells. 


(o)  Tulalip  Tribes  of  Washington, 
Tulalip  Indian  Reservation,  Mar3rsviUe, 
Washington  (Tribal  Members  and 
Nontribal  Hunters) 

Tribal  Members 

Pintails 

Season  Dates:  The  season  on  pintails 
is  the  same  as  those  established  by  the 
State  of  Washington,  under  final  Federal 
frameworks,  to  be  announced. 

Ducks  (Including  Coots  and  Mergansers) 

Season  Dates:  Open  September  15. 
2002,  and  close  February  28.  2003. 

Daily  Bag  and  Possession  Limits:  7 
and  14  ducks,  respectively,  except  that 
bag  and  possession  limits  may  include 
no  more  than  2  female  mallards,  1 
pintail,  4  scaup,  and  2  redheads.  The 
season  on  canvasbacks  is  closed. 

Geese 

Season  Dates:  Open  September  15, 
2002.  and  close  February  28,  2003. 

Daily  Bag  and  Possession  Limits:  6 
and  12  geese,  respectively;  except  that 
the  bag  limits  may  not  include  more 
than  2  brant  and  1  cackling  Canada 
goose.  The  Tribes  also  set  a  maximimi 
annual  bag  limit  on  ducks  and  geese  for 
those  tribal  members  who  engage  in 
subsistence  himting  of  365  ducks  and 
365  geese. 

Snipe 

Season  Dates:  Open  September  15, 
2002,  through  February  28,  2003. 

Daily  Bag  and  Possession  Limits:  8 
and  16,  respectively. 

Nontribal  Hunters 

Ducks 
Pintails 

Season  Dates:  The  season  on  pintails 
is  the  same  as  that  established  by  the 
State  of  Washington,  under  final  Federal 
frameworks,  to  be  announced. 

Other  ducks:  Open  October  12,  2002, 
close  January  26,  2003. 

Daily  Bag  and  Possession  Limits: 
Seven  ducl^,  including  no  more  than 
two  hen  mallards,  one  pintail  (when 


open),  four  scaup,  and  two  redheads. 
The  season  on  canvasbacks  is  closed. 
The  possession  limit  is  twice  the  daily 
bag  limit. 

Coots 

Season  Dates:  Same  as  ducks. 
Daily  Bag  and  Possession  Limits:  25 
and  50.  respectively 

Geese 

Season  Dates:  Open  October  19,  2002. 
close  January  26,  2003. 

Daily  Bag  and  Possession  Limits:  Four 
geese,  including  four  dark  geese  but  no 
more  than  three  light  geese.  The 
possession  limit  is  twice  the  daily  bag 
limit. 

Brant 

Season  Dates:  Open  January  11,  2003. 
close  January  26,  2003. 

Daily  Bag  and  Possession  Limits:  Two 
and  four  brant,  respectively. 

Snipe 

Season  Dates:  Open  November  14, 
2002.  close  February  28,  2003. 

Daily  Bag  and  Possession  Limits:  8 
and  16,  respectively. 

General  Conditions:  All  hunters  on 
Tulalip  Tribal  lands  are  required  to 
adhere  to  shooting  hoiu  regulations  set 
at  one-half  hour  before  sunrise  to 
simset,  special  tribal  permit 
requirements,  and  a  number  of  other 
tribal  regulations  enforced  by  the  Tribe. 
Nontribal  hunters  16  years  of  age  and 
older,  hunting  pursuant  to  Tulalip 
Tribes'  Ordinance  No.  67,  must  possess 
a  valid  Federal  Migratory  Bird  Hunting 
and  Conservation  Stamp  and  a  valid 
State  of  Washington  Migratory 
Waterfowl  Stamp.  Both  stamps  must  be 
validated  by  signing  across  the  face  of 
the  stamp.  Other  tribal  regulations 
apply,  and  may  be  obtained  at  the  tribal 
office  in  Marysville.  Washington. 

(p)  Upper  Skagit  Indian  Tribe,  Sedro 
Woolley,  Washington  (Tribal  Members 
Only) 

Pintails 

Season  Dates:  Open  November  1 . 
2002.  close  December  30,  2002. 

Ducks 

Season  Dates:  Open  November  1. 
2002,  close  February  8,  2003. 

Daily  Bag  and  Possession  Limits:  15 
and  20,  respectively.  The  season  on 
canvasbacks  is  closed. 

Coots 

Season  Dates:  Op«i  November  1, 
2002,  close  Februaiy  8.  2003. 

Daily  Bag  and  Possession  Limits:  20 
and  30.  respectively.^ 


Oeese 

Season  Dates:  Open  November  1. 
2002.  close  February  8,  2003. 

Daily  Bag  and  Possession  Limits:  The 
daily  bag  limits  are  seven  geese  and  five 
brant.  The  possession  limits  for  geese 
and  brant  are  10  and  7,  respectively. 

Mourning  Dove 

Season  Dates:  Open  September  1.  end 
December  31.  2002. 

Daily  Bag  Limit:  12  mourning  dove. 

Tribal  members  must  have  the  tribal 
identification  and  harvest  report  card  on 
their  person  to  hunt.  Tribal  members 
hunting  on  the  Reservation  will  observe 
all  basic  Federal  migratory  bird  hunting 
regulations  found  in  50  CFR. 

(q)  Wampanoag  Tribe  of  Gay  Head, 
Aqninnah.  Massachusetts  (Tribal 
Members  Only) 

Teal 

Season  Dates:  Open  October  19,  2002, 
close  January  31,  2003. 
Daily  Bag  Limit:  Six  Teal. 

Ducks 

Season  Dates:  Open  October  28,  2002, 
and  close  February  24,  2003. 

Daily  Bag  Limit:  Six  ducks,  including 
no  more  than  two  hen  mallards,  two 
black  ducks,  two  mottled  ducks,  one 
fulvous  whistling  duck,  four 
mergansers,  three  scaup,  one  hooded 
merganser,  two  wood  ducks,  one 
canvasback,  two  redheads,  one  pintail, 
and  one  hen  eider.  The  season  is  closed 
for  harlequin  ducks. 

Sea  Ducks 

Season  Dates:  Open  October  28.  2002, 
and  close  February  24,  2003. 

Daily  Bag  Limit:  Seven  ducks 
inclucUng  no  more  than  four  of  any  one 
species. 

Geese 

Season  Dates:  Open  September  .14. 
2002,  and  close  September  21,  2002. 
and  open  November  1,  2002,  close 
February  28.  2003. 

Daily  Bag  Limit:  5  Canada  geese 
during  the  first  period,  3  during  the 
second,  and  15  snow  geese  during  both 
periods. 

Woodcock 

Season  Dates:  Open  October  19,  2002, 
and  close  November  30.  2002. 

Daily  Bag  Limit:  Three  woodcock. 

General  Conditions:  Shooting  hours 
are  one-half  hour  before  sunrise  to 
sunset.  Nontoxic  shot  is  required.  Tribal 
members  vrill  observe  all  basic  Federal 
migratory  bird  hunting  regulations 
contained  in  50  CFR 


(s)  White  Mountain  Apache  Tribe.  Fort 
Apache  Indian  Reservation,  Whiteriver. 
Arizona  (Tribal  Members  and  Nontribal 
Hunters) 

Band-tailed  Pigeons  (Wildlife 
Management  Unit  10  and  areas  south  of 
Y-70  in  Wildlife  Management  Unit  7, 
Only) 

Season  Dates:  Open  September  4, 
close  September  18,  2002. 

Daily  Bag  and  Possession  Limits: 
Three  and  six  pigeons,  respectively. 

Mourning  Doves  (Wildlife  Management 
Unit  10  and  Areas  South  of  Y-70  in 
Wildlife  Management  Unit  7,  Only) 

Season  Dates:  Open  Septembn  4, 
close  September  18,  2002. 

Daily  Bag  and  Possession  Limits:  10 
and  20  doves,  respectively. 

DucJcs  (Including  Mergansers) 

Pintails 

Season  Dates:  Oi>en  October  12.  2002, 
close  December  11.  2002. 

Other  Ducks 

Season  Dates:  Open  October  12,  2002. 
close  January  26,  2003. 

Daily  Bag  and  Possession  Limits:  Four 
ducks,  including  no  more  than  three 
mallards  (including  no  more  than  one 
hen  mallard),  two  redheads,  and  one 
pintail.  The  season  on  canvasbacks  is 
closed.  The  possession  limit  is  twice  the 
daily  bag  limit. 

Coots,  Moorhens  and  Gallinules 

Season  Dates:  Same  as  ducks. 

Daily  Bag  and  Possession  Umits:  25 
coots,  moorhens,  and  gallinules,  singly 
or  in  the  aggregate.  The  possession  iLnit 
is  twice  the  daily  bag  limit. 

Canada  Geese 

Season  Dates:  Open  October  12.  2002, 
close  January  26,  2003. 

Bag  and  Possession  Limits:  Three  and 
six,  respectively. 

General  Conditions:  All  nontribal 
hunters  hunting  band-tailed  pigeons 
and  mourning  doves  on  Reservation 
lands  shall  have  in  their  possession  a 
valid  White  Mountain  Apache  Daily  or 
Yearly  Small  Game  Pomit  In  addition 
to  a  small  game  permit,  all  nontribal 
hunters  hunting  band-tailed  pigeons 
must  have  in  their  possession  a  White 
Mountain  Special  Band-tailed  Pigeon 
Permit.  Other  special  regulations 
established  by  die  White  Mountain 
Apache  Tribe  apply  on  the  reservation. 
Tribal  and  nontribal  hunters  will 
comply  vrith  all  basic  Federal  migratory 
bird  hunting  regulations  in  50  CFR  part 
20  regarding  shooting  hours  and  manner 
of  taking.  In  addition,  the  area  open  to 
waterfowl  hunting  in  the  above  seasons 
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consists  of:  the  entire  length  of  the  Black 
River  west  of  the  Bonito  Creek  and 
Black  River  confluence  and  the  entire 
length  of  the  Salt  River  forming  the 
southern  boundary  of  the  reservation; 
the  White  River,  extending  from  the 
Canyon  Day  Stockman  Station  to  the 
Salt  River;  and  all  stock  ponds  located 
within  Wildlife  Management  Units  4,  5, 
6,  and  7.  Tanks  located  below  the 
MogoUon  Rim,  within  Wildlife 
Management  Units  2  and  3,  will  be  open 
to  waterfowl  hunting  during  the  2002- 
03  season.  The  length  of  the  Black  River 
east  of  the  Black  River/Bonito  Creek 
confluence  is  closed  to  waterfowl 
himting.  All  other  waters  of  the 
reservation  would  be  closed  to 
waterfowl  hunting  for  the  2002-03 
season. 

(t)  Bois  Forte  Band  of  Chippewa,  Nett 
Lake,  Minnesota  (Tdbal  Members  and 
Nontribal  Hunters) 

Ducks  1^  I 

Pintails  (For  Nontribal  Hunters  Only) 
Open  September  28,  2002,  close  October 
27,  2002. 

Other  ducks:  Open  September  28, 
2002,  close  November  26,  2002,  except 
shooting  hours  on  opening  day  and  for 
every  hunting  day  for  the  remainder  of 
the  season  would  be  one-half  hour 
before  simrise  and  continue  to  one-half 
hour  after  sunset  for  tribal  members. 
Nontribal  shooting  hours  will  go  from 
one-half  hour  before  sunrise  to  sunset 
on  reservation. 

Daily  Bag  Limits  and  Possession 
Limits:  The  daily  bag  limit  is  6  ducks, 
including  no  more  than  4  mallards  (no 
more  than  2  of  which  may  be  females), 
3  mottled  ducks,  3  scaup,  1  black  duck, 
1  pintail,  2  wood  ducks,  and  2  redheads. 
The  season  on  canvasbacks  is  closed. 
The  possession  limit  is  twice  the  daily 
bag  limit. 

The  Band's  Conservation  Department 
regulates  nontribal  harvest  limits  under 
the  following  regulations:  (1)  Nontribal 
hunters  must  be  accompanied  at  all 
times  by  a  Band  Member  guide;  (2) 
Nontribal  hunters  must  have  in  their 
possession  a  valid  small  game  hunting 
license,  a  Federal  migratory  waterfowl 
stamp,  and  a  Minnesota  State  waterfowl 
stamp;  (3)  Nontribal  hunters  and  Band 
Members  must  have  only  Service- 
approved  nontoxic  shot  in  possession  at 
all  times;  (4)  Nontribal  hunters  must 
conform  to  possession  limits  established 
and  regulated  by  the  State  of  Minnesota 
and  the  Bois  Forte  Band. 


(u)  Confederated  Salish  and  Kootenai 
Tribes,  Flathead  Indian  Reservation, 
Pablo,  Montana  (Nontribal  Hunters) 

Ducks  (Including  Mergansers) 

Pintail:  Open  September  21-22.  2002, 
for  Youth  Waterfowl  Season  only,  and 
open  September  28,  close  November  26, 
2002. 

Other  ducks:  Open  September  28. 
2002,  close  January  10,  2003. 

Daily  Bag  and  Possession  Limits: 
Seven  ducks,  including  no  more  than 
two  hen  mallards,  one  pintail  (when 
open),  four  scaup,  and  two  redheads. 
The  season  on  canvasback  is  closed.  The 
possession  limit  is  twice  the  daily  bag 
limit. 

Coots 

Season  Dates:  Same  as  ducks. 
Daily  Bag  and  Possession  Limits:  The 
daily  bag  and  possession  limit  is  25. 

Geese 
Dark  Geese 

Season  Dates:  Open  September  28, 
2002,  close  January  10.  2003. 

Daily  Bag  and  Possession  Limits:  Four 
and  eight  geese,  respectively. 

Light  Geese 

Season  Dates:  Open  September  28. 
2002,  close  January  10,  2003. 

Daily  Bag  and  Possession  Limits: 
Three  and  six  geese,  respectively. 

Youth  Waterfowl  Hunt 

Season  Dates:  September  21-22,  2002. 

Daily  Bag  and  Possession  Limits: 
Same  as  ducks  but  includes  one  pintail. 

General  Conditions:  Nontribal  hunters 
must  comply  with  all  basic  Federal 
migratory  bird  himting  regulations 
contained  in  50  CFR  part  20  regarding 
manner  of  taking.  In  addition,  shooting 
hours  are  sunrise  to  sunset,  and  each 
waterfowl  hunter  16  years  of  age  or 
older  must  carry  on  his/her  person  a 
valid  Migratory  Bird  Himting  and 
Conservation  Stamp  (Duck  Stamp) 
signed  in  ink  across  the  stamp  face. 
Special  regulations  established  by  the 
Confederated  Salish  and  Kootenai 
Tribes  also  apply  on  the  reservation. 

(v)  Jicarilla  Apache  Tribe,  Jicarilla 
Indiian  Reservation,  Dulce,  New  Kfedco 
(Tribal  Members  and  Nontribal 
Hunters) 

DucJcs  (Mergansers) 

Season  Dates:  Open  October  5.  close 
November  30,  2002. 

Daily  Bag  and  Possession  Ldmits:  The 
daily  bag  limit  is  seven,  including  no 
more  than  two  hen  mallards,  one 
pintail,  two  redheads,  and  four  scaup. 
The  season  on  canvasbadcs  is  closed. 


The  possession  limit  is  twice  the  daily 
bag  limit. 

Canada  Geese 

Season  Dates:  Open  October  5,  close 
November  30,  2002. 

Daily  Bag  and  Possession  Limits:  Two 
and  four,  respectively. 

General  Conditions:  Tribal  and 
nontribal  hunters  must  comply  with  all 
basic  Federal  migratory  bird  himting 
regulations  in  50  CFR  part  20  regarding 
shooting  hours  and  manner  of  taking.  In 
addition,  each  waterfowl  hunter  16 
years  of  age  or  older  must  carry  on  his/ 
her  person  a  valid  Migratory  Bird 
Hunting  and  Conservation  Stamp  (Duck 
Stamp)  signed  in  ink  across  the  stamp 
fece.  Special  regulations  established  by 
the  Jicarilla  Tribe  also  apply  on  the 
reservation. 

(w)  Klamath  Tribe,  Chiloquin,  Oregon 
(Tribal  Members  Only) 

Ducks 

Season  Dates:  Open  October  1,  2002, 
close  January  28.  2003. 

Daily  Bag  and  Possession  Limits:  9 
and  18  ducks,  respectively. 

Coots 

Season  Dates:  Same  as  ducks. 
Daily  Bag  and  Possession  Limits:  25 
coots. 

Geese 

Season  Dates:  Same  as  ducks. 

Daily  Bag  and  Possession  Limits:  6 
and  12  geese,  respectively. 

General:  The  Klamath  Tribe  provides 
its  game  management  officers, 
biologists,  and  wildlife  technicians  with 
regulatory  enforcement  authority,  and 
has  a  court  system  with  judges  that  hear 
cases  and  set  fines. 

(x)  Lower  Brule  Sioux  Tribe,  Lower 
Brule  Reservation,  Lower  Brule,  South 
Dakota  (Tribal  Mendiers  and  Nontribal 
Hunters) 

Tribal  Members 

Pintail 

Season  Dates:  Open  October  5.  2002, 
close  November  19.  2002. 

Other  Ducks  (Including  Mergansers  and 
Coots) 

Season  Dates:  Open  October  5.  2002. 
close  March  10.  2003. 

Daily  Bag  and  Possession  limits:  Six 
ducks,  including  np.more  than  five 
mallards  (only  one  of  which  may  be  a 
hen),  three  scaup,  one  motded  duck, 
two  redheads,  two  wood  ducks,  and  one 
pintaiHwhen  open).  The  season  on 
canvasbacks  is  closed.  Coot  daily  bag 
limit  is  15.  Merganser  daily  bag  limit  is 
five,  including  no  more  than  one 
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hooded  merganser.  The  possession  limit 
is  twice  the  daily  bag  limit. 

Canada  Geese 

Season  Dates:  Open  October  19.  2002. 
close  March  10.  2003. 

Daily  Bag  and  Possession  Limits: 
Three  and  six.  respectively. 

White-fronted  Geese 

Season  Dates:  Open  October  19,  2002. 
close  March  10.  2003. 

Daily  Bag  and  Possession  Limits:  Two 
and  four,  respectively. 

Light  Geese 

Season  Dates:  Open  October  19.  2002. 
close  March  10.  2003. 

Daily  Bag  and  Possession  Limits:  20 
and  40.  respectively. 

Youth  Waterfowl  Hunt 

Season  Dates:  Open  September  28, 
close  September  29,  2002. 

Daily  Bag  and  Possession  Limits: 
Same  as  above. 

N<mtribal  Hunters 

Pintail 

Season  Dates:  Open  Octobear  5.  2002. 
close  November  19,  2002. 

Other  Ducks  (Including  Mergansers  and 
Coots) 

Season  Dates:  Open  October  5.  2002, 
close  January  9.  2003. 

Daily  Bag  and  Possession  Limits:  Six 
ducks,  including  no  more  than  five 
mallards  (only  one  of  which  may  be  a 
hen),  three  scaup,  one  mottled  duck, 
two  redheads,  two  wood  ducks,  and  one 
pintail  (when  open).  The  season  on 
canvasbacks  is  closed.  Coot  daily  bag 
limit  is  15.  Merganser  daily  bag  limit  is 
five,  including  no  more  than  one 
hooded  merganser.  The  possession  limit 
is  twice  the  daily  bag  limit. 

Canada  Geese 

■     Season  Dates:  Open  October  19.  2002. 
close  January  21,  2003. 

Daily  Bag  and  Possession  Limits: 
Three  and  six.  respectively. 

White-fronted  Geese 

Season  Dates:  Open  October  19.  2002. 
close  January  21.  2003. 

Daily  Bag  and  Possession  Limits:  Two 
geese  and  four,  respectively. 

Light  Geese 

Season  Dates:  Open  October  19.  2002. 
close  January  21,  2003.  and  February  27. 
2003.  close  March  10,  2003. 

Daily  Bag  and  Possession  Limits:  20 
and  40.  respectively. 

Youth  Waterfowl  Hunt 

Season  Dates:  Open  Septembw  28, 
close  September  29. 2002. 


Daily  Bag  and  Possession  Umits: 
Same  as  above. 

General  Conditions:  All  hunters  must 
comply  with  the  basic  Federal  migratory 
bird  hunting  regulations  in  50  CFR  part 
20.  including  the  use  of  steel  shot. 
Nontribal  hunters  must  possess  a 
validated  Migratory  Bird  Hunting  and 
Conservation  Stamp.  The  Lower  Brule 
Sioux  Tribe  has  an  official  Coiiservation 
Code  that  hunters  must  adh«e  to  when 
hunting  in  areas  subject  to  control  by 
the  Tribe. 

(y)  Shoshone-Bannock  Tribes,  Fort  Hall 
Indian  Reservation,  Fort  Hall,  Idaho 
(Nontribal  Hunters) 

Pintails 

Season  Dates:  Open  October  5.  2002. 
close  December  3,  2002. 

DucJcs 

Season  Dates:  Open  October  5.  2002, 
close  January  17,  2003. 

Daily  Bag  and  Possession  Limits: 
Seven  ducks,  including  no  more  than 
two  hen  mallards,  one  pintail  (when 
open),  one  scaup,  and  two  redheads, 
llie  season  on  canvasbacks  is  closed. 
The  possession  limit  is  twice  the  daily 
bag  limit 

Mergansers 

Season  Dates:  Same  as  ducks. 
Daily  Bag  and  Possession  Limits:  S 
and  10  mergansers,  respectively. 

Coots 

Season  Dates:  Same  as  ducks. 
Daily  Bag  and  Possession  Limits:  10 
and  20  coots,  respectively. 

Geese 

Season  Dates:  Open  October  5.  2002. 
close  January  10.  2003. 

Daily  Bag  and  Possession  Limits:  Four 
geese,  including  not  more  than  three 
light  geese  or  two  white-fronted  geese. 
T^e  possession  limit  is  twice  the  daily 
bag  limit. 

Common  Snipe 

Season  Dates:  Same  as  ducks. 

Daily  Bag  and  Possession  Limits:  8 
and  16  snipe,  respectively. 

General  Conditions:  Nontribal  hunters 
must  comply  with  all  basic  Federal 
migratory  bird  hunting  regulations  in  50 
CFR  part  20  regarding  shooting  hours 
and  manner  of  taking.  In  addition,  each 
waterfowl  hunter  16  years  of  age  or 
older  must  possess  a  valid  Migratory 
Bird  Hunting  and  Conservation  Stamp 
(Duck  Stamp)  signed  in  ink  across  the 
stamp  face.  Other  regulations 
established  by  the  Shoshone-Bannock 
Tribes  also  apply  on  the  reservation. 


(c)  SHllagnamiah  Tribe  of  Indians, 
Ariington.  Washington  (Tribal  Members 
Only) 

Pintails 

Season  dates:  Open  October  1,  2002, 
close  November  30,  2002. 

DucJcs  (Including  Mergpnsers) 

Season  Dates:  Open  October  1.  2002. 
close  January  31,  2003. 

Daily  Bag  and  Possession  Limits:  10 
including  no  more  than  five  hen 
mallards,  two  pintail,  seven  scaup,  and 
five  redheads.  The  season  on 
canvasbacks  is  closed.  The  possession 
limit  is  twice  the  daily  bag  limit. 

Oeese 

Season  Dates:  Same  as  ducks. 

Daily  Bag  and  Possession  Limits:  Six 
and  twelve,  respectively.  The  daily  bag 
limit  on  brant  is  three. 

Snipe 

,   Season  Dates:  Same  as  ducks. 

Daily  Bag  and  Possession  Limits:  10 
and  20.  respectively. 

Tribal  members  hunting  on  lands 
under  this  proposal  will  observe  all 
basic  Federal  migratory  bird  hunting 
regulations  found  in  50  CFR  part  20, 
which  will  be  enforced  by  the 
Stillaguamish  Tribal  Law  Enforcement. 
Tribal  members  are  required  to  use  steel 
shot  or  a  nontoxic  shot  as  required  by 
Federal  regulations. 

(aa)  Swinomish  Indian  Tribal 
Community,  LaConner,  Washington 
(Tribal  Members  Only) 

Ofif  Reservation 

DucJcs  (Including  Mergansers) 

Season  Dates:  Open  September  21, 
2002.  close  February  25.  2003. 

Daily  Bag  and  Possession  Limits:  10 
ducks,  including  no  more  than  5  hen 
mallards.  4  pintail,  7  scaup,  and  5 
redheads,  llie  season  on  canvasbacks  is 
closed.  The  possession  limit  is  twice  the 
daily  bag  limit 

Coots 

Season  Dates:  Same  as  ducks. 
Daily  Bag  and  Possession  Limits:  25 
coots. 

Geese 

Season  DatesrSame  as  ducks. 

Daily  Bag  and  Possession  Umits: 
Seven  geese,  including  seven  dark  geese 
but  no  more  than  six  light  geese.  The 
possession  limit  is  twice  the  daily  bag 
limit 

Brant 

Season  Dates:  Same  as  ducks. 
Daily  Bag  and  Possession  Limits:  5 
and  10  brant,  respectively. 
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On  Reservation 

Ducks  (Including  Mergansers) 

Season  Dates:  Open  September  15, 
2002,  close  March  9,  2003. 

Daily  Bag  and  Possession  Umits:  10 
ducks,  including  no  more  than  5  hen 
mallards,  4  pintail,  7  scaup,  and  5 
redheads.  The  season  on  canvasbacks  is 
closed.  The  possession  limit  is  twice  the 
daily  bag  limit. 

Coots  I 

Season  Dates:  Same  as  ducks. 
Daily  Bag  and  Possession  Limits:  25 
coots. 

Geese  | 

Season  Dates:  Same  as  ducks. 

Daily  Bag  and  Possession  Umits: 
Seven  geese,  including  seven  dark  geese 
but  no  more  than  six  light  geese.  The 
possession  limit  is  twice  the  daily  bag 
limit. 

Brant  \ 

Season  Dates:  Same  as  ducks. 

Daily  Bag  and  Possession  Limits:  5 
and  10  brant,  respectively. 

General  Conditions:  Steps  will  be 
taken  to  limit  level  of  harvest,  where  it 
could  be  shown  that  failure  to  limit 
such  harvest  would  seriously  impact  the 
migratory  bird  resource.  Tribal  members 
hunting  on  lands  under  this  proposal 
will  observe  all  basic  Federal  migratory 


bird  hunting  regulations  found  in  50 
CFR  part  20,  which  will  be  enforced  by 
the  Swinomish  Tribal  Fish  and  Gan;e. 

(bb)  Yankton  Sioux  Tribe,  Marty,  South 
Dakota  (Tribal  Members  and  Nontribal 
Hunters) 

Ducks  (Including  Mergansers) 

Pintails 

Season  Dates:  Open  October  12,  close 
November  19,  2002. 

Other  ducks:  Open  October  12,  close 
December  24,  2002. 

Daily  Bag  and  Possession  Limits:  Six 
ducks,  including  no  more  than  five 
mallards  (no  more  than  two  hen 
mallards),  two  redheads,  one  pintail 
(when  open),  three  scaup,  and  two 
wood  ducks.  The  season  on  canvasbacks 
is  closed.  The  daily  bag  limit  for 
mergansers  is  five,  of  which  no  more 
than  one  can  be  a  hooded  merganser. 
The  possession  limit  is  twice  the  daily 
bag  limit. 

Coots 

Season  Dates:  Same  as  ducks. 
Daily  Bag  and  Possession  Limits:  15 
and  30  coots,  respectively. 

Doric  Geese 

Season  Dates:  Open  October  29,  2002, 
close  January  31,  2003. 

Daily  Bag  and  Possession  Limits: 
Three  geese,  including  no  more  than 


one  white-fronted  goose  or  brant.  The    . 
possession  limit  is  twice  the  daily  bag 
limit. 

Light  Geese 

Season  Dates:  Open  October  29,  2002, 
close  January  31,  2003. 

Daily  Bag  and  Possession  Limits:  20 
geese  daily,  no  possession  limit. 

General  Conditions: 

(1)  The  waterfowl  himting  regulations 
established  by  this  final  rule  apply  to ' 
tribal  and  trust  lands  within  the  external 
boundaries  of  the  reservation. 

(2)  Tribal  and  nontribal  hunters  must 
comply  with  all  basic  Federal  migratory 
bird  hunting  regulations  in  50  CFR  part 
20  regarding  shooting  hovas  and  manner 
of  taking.  In  addition,  each  waterfowl 
hunter  16  years  of  age  or  older  must 
carry  on  his/her  person  a  valid 
Migratory  Bird  Himting  and 
Conservation  Stamp  (Duck  Stamp) 
signed  in  ink  across  the  stamp  face. 
Special  regulations  established  by  the 
Yankton  Sioux  Tribe  also  apply  on  the 
reservation. 

Dated:  September  12,  2002. 
Paul  Hoffinan, 

Acting  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 

[FR  Doc.  02-23805  Filed  &-19-02;  8:45  am] 
BIUING  CODE  4310-4S-P 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

[Docket  No.  RSPA-4»-7092  (PDA-22(R)] 

Preemption  Determination  No.  PD- 
22(R);  New  Mexico  Requirements  for 
ttie  Transportation  of  Liquefied 
Petroleum  Gas 

agency:  Research  and  Special  Programs 
Administration  (RSPA),  Transportation. 
ACTION:  Administrative  determination  of 
preemption  by  RSPA's  Associate 
Administrator  for  Hazardous  Materials 
Safety. 

Applicant:  American  Trucking 
Associations,  Inc.  (ATA). 

State  Laws  Affected 

— 5  New  Mexico  Statutes  Annotated 
(NMSA)  70-5-7(A),  containing 
examination  requirement  for  persons 
who  transport  or  dispense  liquefied 
petroleum  ("LP")  gas. 

—5  NMSA  70-5-7{C),  containing 
examination  fee  requirement  for 
persons  who  transport  or  dispense  LP 
gas. 

—5  NMSA  70-5-9(A),  requiring 
payment  of  a  reasonable  annual 
license  fee. 

—5  NMSA  70-5-9{C),  requiring 
payment  of  a  reasonable  safety 
inspection  fee. 

—5  NMSA  7D-5-10,  requiring  the 
deposit  of  fees  into  the  State  general 
fund. 

— 19  New  Mexico  Annotated  Code 
(NMAC)  15.4.9.1.  establishing 
examination  requirement  for  persons 
who  transport  or  dispense  LP  gas. 

—19  NMAC  15.4.9.2,  requiring 
identification  card. 

—19  NMAC  15.4.9.3,  prohibiting 
persons  from  working  without  an 
identification  card. 

—19  NMAC  15.4.9.4.  establishing 
identification  card  annual  renewal 
and  reasonable  fee  requirements. 

— 19  NMAC  15.4.9.5.  requiring  re- 
examination. 

— 19  NMAC  15.4.10.1.  requiring  annual 
vehicle  safety  inspection. 

—19  NMAC  15.4.14.3(C),  establishing 
cargo  tank  inspection  and 
reinspection  fees. 

—19  NMAC  15.4.15.1,  establishing 
license  classification  and  fee  for 
wholesale  sale,  transport,  or  delivery 
of  LP  gas. 

—19  NMAC  15.4.15.12.  establishing 
annual  identification  card  renewal 
fee. 

—19  NMAC  15.4.15.13.  establishing 
examination  fee. 

—19  NMAC  15.4.15.14,  establishing  re- 
examination fee. 


Applicable  Federal  Requirements: 
Federal  hazardous  material 
transportation  law  (Federal  hazmat  law). 
49  U.S.C.  5101  ef  seq.,  and  the 
Hazardous  Materials  Regulations 
(HMR),  49  CFR  parts  171-180. 

Modes  Affected:  Highway. 
SUMMARY:  Federal  hazmat  law  preempts 
New  Mexico's  cargo  tank  inspection 
requirement,  as  applied  to  vehicles 
based  outside  the  State,  because  the 
requirement  causes  unnecessary  delay 
in  the  transportation  of  hazardous 
materials.  C3n  the  other  hand.  Federal 
hazmat  law  does  not  preempt  New 
Mexico's  cargo  tank  inspection 
requirement,  as  applied  to  vehicles 
based  in  the  State,  because  there  is  no 
evidence  in  the  record  that  the 
requirement  causes  unnecessary  delay 
in  the  transportation  of  hazardous 
materials  by  those  carriers. 

Federal  hazmat  law  also  preempts 
New  Mexico's  employee  examination 
and  identification  card  requirements,  as 
applied  to  non-domiciled,  LP  gas  carrier 
personnel,  because  the  HMR  specifically 
provide  that  State  training  requirements 
itaay  not  apply  to  drivers  domiciled 
outside  the  State.  However,  Federal 
hazmat  law  does  not  preempt  New 
Mexico's  employee  examination  and 
identification  card  requirements,  as 
applied  to  domiciled.  LP-gas  carrier 
personnel,  because  the  HMR  specifically 
provide  that  State  training  requirements 
may  apply  to  drivers  domiciled  within 
the  State. 

Finally.  Federal  hazmat  law  preempts 
New  Mexico's  LP  gas  transporter  license 
fee  requirements  applicable  to  intrastate 
and  interstate  motor  carriers  that  move, 
load,  or  unload  hazardous  materials  in 
commerce  because  the  fee  paid  to  obtain 
the  license  is  neither  fair  nor  used  for 
hazardous  material  transportation 
purposes.  Federal  hazmat  law  also 
preempts  New  Mexico's  vehicle 
inspection  fee,  employee  examination 
fee,  and  identification  card  fee 
requirements  because  the  record  does 
not  support  a  finding  that  the  fees  are 
used  for  hazardous  materials 
transportation  purposes.  Federal  hazmat 
law  does  not  preempt  the  New  Mexico 
provisions  that  require  the  payment  of 
reasonable  licensing,  vehicle  inspection, 
and  employee  examination  fees  and  the 
deposit  of  those  fees  into  the  State 
general  fund. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  E.  Machado,  Office  of  the  Chief 
Counsel,  Research  and  Special  Programs 
Administration.  U.S.  Department  of 
Transportation,  Washington,  DC  20590- 
0001;  telephone  no.  (202)  366-0273;  e- 
mail  address: 
nancy.machado@rspa.dot.gov. 


SUPPLEMENTARY  INFORMATK)N: 
I.  Background 

On  January  18,  2000,  ATA  applied  for 
a  determination  that  Federal  hazmat  law 
preempts  certain  licensing,  vehicle 
inspection,  and  employee  testing 
requirements  applicable  to  intrastate 
and  interstate  carriers  under  New 
Mexico's  1978  "LPG  and  CNG  Act,"  5  ~ 
New  Mexico  Statutes  Aimotated, 
Chapter  70  (5  NMSA  70),  and  in  the 
corresponding  regulations  contained  in 
the  Petroleum  Gas  Standards  issued  by 
the  Construction  Industries  Division 
(CID)  of  New  Mexico's  Regulations  and 
Licensing  Department,  19  New  Mexico 
Annotated  Code,  Chapter  15,  Part  4  (19 
NMCA15.4).  . 

New  Mexico  requires  each  main  and 
branch  office  of  a  motor  carrier 
operating  within  the  State  to  hold  a 
license  in  order  to  wholesale,  transport, 
or  deliver  LP  gas.  New  Mexico  imposes 
an  annual  $125  license  fee.  New  Mexico 
also  requires  annual  vehicle  inspections 
for  ail  vehicles  transporting  LP  gas 
within  the  State.  The  inspections  are 
conducted  by  employees  of  the  New 
Mexico  Liquefied  Petroleum  Gas  Bureau 
(the  "Bureau").  The  annual  inspection 
fee  is  $37.50. 

Furthermore,  New  Mexico  requires  all 
employees  who  transport  or  dispense  LP 
gas  in  the  State  to  prove,  by  passing  an 
examination,  that  they  are  familiar  with 
minimimi  safety  standards  and  practices 
regarding  the  handling  of  LP  gas.  A 
person  who  passes  the  examination 
must  carry  an  identification  card.  A 
person  who  has  not  passed  the  New 
Mexico  examination  may  not  transport 
or  dispense  LP  gas  within  the  State. 
New  Mexico  charges  a  $25  examination 
fee  and  a  $10  identification  card  fee  per 
employee. 

All  fees  collected  under  the 
provisions  of  the  LPG  and  CNG  Act  are 
deposited  into  the  State  general  fund. 

On  March  31,  2000,  the  Research  and 
Special  Programs  Administration 
("RSPA"  or  "we")  published  a  public 
notice  and  invitation  to  comment  on 
ATA's  application  (63  FR  17335).  The 
notice  set  forth  the  text  of  ATA's 
application.  Comments  were  submitted 
by  the  Hazardous  Materials  Advisory 
Counsel  (HMAC,  now  known  as  the 
Dangerous  Goods  Advisory  Council), 
the  National  Propane  Gas  Association 
(NPGA).  the  National  Tank  Truck 
Carriers.  Inc.  (NTTC),  the  New  Mexico 
Propane  Gas  Association  (NMPGA),  and 
the  CID.  We  received  no  rebuttal 
comments. 
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n.  New  Mexico's  Statutory  and 
Regulatory  Requirements 

In  its  application.  ATA  asserts  that 
New  Mexico's  LP  gas  requirements  go 
beyond  the  HMR,  create  confusion,  and 
impose  burdens  on  transporters  and, 
thus,  are  obstacles  to  accomplishing  the 
objectives  of  Federal  hazmat  law  and 
the  HMR.  Specifically,  ATA  argues  that 
the  following  New  Mexico  statutory  and 
regulatory  requirements  are  preempted 
by  Federal  hazmat  law: 

(1)  5  NMSA  70-5-7(A)  and  (C).  which 
authorize  the  Bureau  to  establish 
examination  requirements  for 
employees  who  transport  or  dispense  LP 
gas  and  to  assess  an  exanunation  fee. 
Those  subsections  read  as  follows: 

70-5-7.  Requiring  competent  employees  in 
transporting,  dispensing,  installation,  service 
or  repair. 

A.  The  bureau  may  require  each  person, 
firm  or  corporation  that  transports  or 
dispenses  LP  gas  or  that  installs,  repairs  or 
services  appliances,  containers,  equipment  or 
piping  for  the  use  of  LP  gas  to  have  all 
persons  who  perform  these  activities  pass  an 
appropriate  examination  based  on  the  safety 
requirements  of  the  commission. 
***** 

C.  The  bureau  shall  set  a  reasonable  fee  for 
administering  an  examination. 

(2)  5  NMSA  70-5-9(A)  and  (C).  which 
require  persons  transporting  LP  gas 
within  the  State  to  pay  annual  license 
and  vehicle  inspection  fees.  Those 
subsections  read  as  follows: 

70-5-9.  Annual  License  Fees;  Inspection 
Fees. 

A.  For  the  purpose  of  defraying  the 
expenses  of  administering  the  laws  relating 
to  the  use  of  CNG  in  motor  vehicles  or  the 
LP  gas  industry,  each  person,  firm  or 
corporation,  at  the  time  of  application  for  a 
license  and  annually  thereafter  on  or  before 
December  31  of  each  calendar  year,  shall  pay 
to  the  bureau  reasonable  fees  as  set,  classified 
and  defined  by  the  bureau  for  each  operating 
location.  Provided,  the  total  annual  fees 
charged  any  one  licensee  for  a  combination 
of  LP  gas  activities  at  one  location  and 
subject  to  licensure  under  this  section  shall 
not  exceed  three  hundred  fifty  dollars  (S350) 
and  the  fee  charged  for  any  single  activity  or 
operation  as  set,  classified  and  defined  by  the 
bureau  shall  not  exceed  one  hundred  and 
fifty  dollars  ($150). 
***** 

C.  In  addition,  there  shall  be  paid  a 
reasonable  fee  for  the  safety  inspection,  made 
by  a  representative  of  the  bureau,  of  each  LP 
gas  bulk  storage  plant,  LP  gas  liquid  transfer 
facility  and  of  the  LP  gas  equipment  on  each 
vehicular  unit  used  for  transportation  of  LP 
gas  in  bulk  quantities.  The  fee  shall  be  set  by 
the  bureau  and  shall  not  be  assessed  more 
frequently  than  once  in  each  twelve  months. 
The  bureau  may  also  charge  a  reasonable  fee 
for  late  payment  of  any  fees. 

(3)  5  NMSA  70-5-10,  which  requires 
that  all  fees  collected  imder  the  LPG  and 


CNG  Act  be  deposited  into  the  State 
general  fund.  That  section  reads  as 
follows: 

70-5-10.  All  fees  and  money  collected 
under  the  provisions  of  the  LPG  and  CNG  Act 
*   *  *  shall  be  remitted  by  the  bureau  to  the 
director  of  the  division  to  be  deposited  in  the 
general  fund  of  the  state.  •  •   • 

(4)  19  NMAC  15.4.9.  which  requires 
personnel  who  transport  or  dispense  LP 
gas  to  pass  a  safety  examination. 
Persons  who  pass  the  examination  must 
pay  a  fee  to  obtain  an  identification  card 
from  the  Bureau.  The  Bureau  reissues 
the  cards  annually  and  charges  a  fee. 
Persons  who  have  not  passed  the 
examination  may  not  transport  or 
dispense  LP  gas  within  the  State.  That 
section  reads  as  follows: 

9.  Examination 

No  licensee  or  employee  of  a  licensee  shall 
install  or  modify  any  appliance  or  piping 
system  until  he  has  proved  his  knowledge  of 
acceptable  minimum  standards  by  passing  an 
examination  required  by  the  Bureau. 

9.1  All  personnel  whose  duties  require 
that  they  transport  or  dispense  LP  Gas  shall 
prove  by  passing  an  examination,  as  required 
by  the  Bureau,  that  they  are  familiar  with 
minimum  safety  standards  and  practices  with 
regard  to  the  handling  of  LP  Gas.  LP  Gas  may 
not  be  dispensed  by  any  person  who  has  not 
passed  the  examination  by  the  Bureau. 

9.2  An  identification  card  shall  be  issued 
to  each  person  who  passes  the  examination 
required  by  the  LP  Gas  Bureau.  The 
identification  card  shall  contain  pertinent 
information  such  as  examinee's  name, 
address  and  classification(s)  for  which 
examinee  is  certified,  and  may  also  provide 
space  for  listing  violations  of  the  LP  Gas  Act. 

9.3  No  licensee  or  employee  shall 
perform  the  work  he  has  examined  for  until 
he  has  received  an  identification  card  for  that 
classification  from  the  Bureau. 

9.4  An  identification  card  shall  only  be 
valid  while  employed  by  a  licensee.  The 
identification  card  shall  be  renewed  annually 
with  payment  of  a  reasonable  fee  to  the 
Bureau  on  the  anniversary  date  of  the 
employer's  license.  The  renewal  fee  shall  be 
paid  with  the  licensee's  renewal  for  all  listed 
qualifying  parties. 

9.5  An  identification  card  holder  not 
employed  by  a  licensee  for  a  period  of  two 
(2)  years  shall  retest  before  being  qualified. 

(5)  19  NMAC  15.4.10.1.  which 
requires  aimual  safety  inspections  of 
vehicles  transporting  bulk  quantities  of 
LPG.  That  section  reads  as  follows; 

10.  Annual  Inspections 

10.1    There  shall  be  an  annual  safety 
inspection,  made  by  an  inspector  of  the 
Bureau,  of  each  bulk  storage  plant  facility, 
dispensing  station,  vehicle  fuel  dispenser, 
and  cargo  container  and  safety  equipment  on 
each  vehicular  unit  used  for  transportation  of 
LP  gas  in  bulk  quantities.  Each  bulk  plant, 
dispenser,  and  vehicular  unit  shall  display  a 


current  decal  showing  it  has  passed  the 
required  inspection. 

•         •         •         *         * 

(6)  19  NMAC  15.4.14.3(C).  which 
establishes  a  $37.50  fee  for  vehicle 

safety  inspections  and  re-inspections. 
That  subsection  reads  as  follows: 

14.  Printed  Forms,  Pennits  and  Fees 

***** 

14.3    Printed  forms  listed  below  by 
number  or  name  are  hereby  adopted  and 
their  use  for  the  purpose  stated: 

***** 

14.3.C    LP  Gas  Visual  Cargo  Tank  and 
Equipment  Inspection  Form. — $37.50 

(Shall  not  be  assessed  more  than  one  time  in 

each  12  month  period) 

Re-inspection  of  Cargo  Tank  and  Equipment 
and  additional  charge  for  re-inspection. — 
$37.50 

Licensee  must  obtain  Form  prior  to 
inspection  of  vehicle  or  placing  a  new 
vehicle  in  service.  Bureau  inspector  will 
complete  Form  upon  inspection.  Corrections 
after  inspection  will  require  a  Correction 
Form  and  re-inspection.  To  expedite 
inspections,  vehicle  licensee  will  be  notified 
by  the  LP  Gas  Bureau  that  vehicle  annual 
inspection  is  due  during  the  first  month  of 
the  inspection  quarter. 
***** 

(7)  19  NMAC  15.4.15.1,  which 
establishes  a  $125  annual  license  fee  for 
persons  wholesaling,  transporting,  or 
delivering  LP  gas  in  the  State.  That 
section  reads  as  follows: 

15.1     LP-l  Wholesale  Sale  or  Delivery  of  LP 

Gas— $125.00 

A  licensee  under  this  classification  is 
authorized  to  wholesale,  transport  and/or 
deliver  gas  in  vehicular  units  into  or  out  of 
any  location  except  that  of  an  ultimate 
consumer.  This  classification  will  allow 
delivery  to  the  ultimate  consumer  whose 
facilities  require  a  bulkhead.  ^ 

(8)  Sections  12.13.  and  14  of  19 
NMAC  15.4.15.  which  impose 
examination,  re-examination,  and 
identification  card  fees.  Those  sections 
read  as  follows: 
***** 

15.12  Annual  renewal  fee  per  qualifying 
party  identification  card — $10.00 

15.13  Licensing  examination  fee— $25.00 

15.14  Licensing  re-examination  fee — $25.00 

m.  Federal  Preemption    - 

The  Hazardous  Materials 
Transportation  Act  (HMTA)  was 
enacted  in  1975  to  give  the  Department 
of  Transportation  ("DOT")  greater 
authority  "to  protect  the  Nation 
adequately  against  the  risks  to  life  and 
property  which  are  inherent  in  the 
transportation  of  hazardous  materials  in 
commerce."  Pub.  L.  93-633  §  102,  88 
Stat.  2156,  presently  codified  as  revised 
in  49  U.S.C.  5101.  The  HMTA 
"replace[dl  a  patchwork  of  state  and 
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federal  laws  and  regulations  *  *  *  with 
a  scheme  of  uniform,  national 
regulations."  Southern  Pac.  Transp.  Co. 
V.  Public  Serv.  Comm'n.  909  F.2d  352, 
353  (9th  Cir.  1980).  On  July  5, 1994,  the 
HMTA  was  among  the  many  Federal 
laws  relating  to  transportation  that  were 
revised,  codified,  and  enacted  "without 
substantive  change"  by  Public  Law  103- 
272. 108  Stat.  745.  The  Federal 
hazardous  material  transportation  law  is 
now  found  in  49  U.S.C.  Chapter  51.  The 
HMR  carry  out  the  direction  in  49 
U.S.C.  5103(b)(1)  that  DOT  "shall 
prescribe  regulations  for  the  safe 
transportation  of  hazardous  material  iii 
intrastate,  interstate,  and  foreign 
commerce." 

A  statutory  provision  for  Federal 
preemption  was  central  to  the  HMTA.  In 
1974,  ihe  Senate  Commerce  Committee 
"endorse[d]  the  principle  of  preemption 
in  order  to  preclude  a  multiplicity  of 
State  and  local  regulations  and  the 
potential  for  varying  as  well  as 
conflicting  regulations  in  the  area  of 
hazardous  materials  transportation."  S. 
Rep.  No.  1102,  93rd  Cong.  2nd  Sess.  37 
(1974).  More  recently,  a  Federal  Court  of 
Appeals  found  that  uniformity  was  the 
-"linchpin"  in  the  design  of  the  HMTA, 
including  the  1990  amendments  that 
expanded  the  preemption  provisions. 
Colorado  Pub.  Util.  Comm'n  v.  Harmon, 
951  F.2d  1571, 1575  (10th  Cir.  1991). 

The  1990  amendments  to  the  HMTA 
codified  the  "dual  compliance"  and 
"obstacle"  criteria  that  RSPA  had 
applied  in  issuing  inconsistency  rulings 
before  1990.^  The  dual  compliance  and 
obstacle  criteria  are  based  on  U.S. 
Supreme  Court  decisions  on 
preemption.  Mines  v.  Davidowitz,  312 
U.S.  52  (1941);  Florida  Lime  &-  Avocado 
Growers,  Inc.  v.  Paul,  373  U.S.  132,  83 
S.  Ct.  1210  (1963);  Ray  v.  Atlantic 
Richfield.  Inc..  435  U.S.  151,  98  S.  Ct. 
988  (1978).  As  now  set  forth  in  49 
U.S.C.  5125(a),  these  criteria  provide 
that,  in  the  absence  of  a  waiver  of 
preemption  by  DOT  under  49  U.S.C. 
5125(e)  or  unless  it  is  authorized  by 
another  Federal  law,  "a  requirement  of 
a  State,  political  subdivision  of  a  State, 
or  Indian  tribe"  is  explicitly  preempted 
if: 

(1)  Complying  with  a  requirement  of  the 
State,  political  subdivision  or  tribe  and  a 
requirement  of  this  chapter  or  a  regulation 
issued  under  this  chapter  is  not  possible;  or 


•  While  advisory  in  natiire,  RSPA's  inconsistency 
rulings  were  "an  alternative  to  litigation  for  a 
determination  of  the  relationship  of  Federal  and 
State  or  local  requirements"  and  also  a  possible 
"basis  for  an  application  *  *  *  [fori  a  waiver  of 
preemption."  Inconsistency  Ruling  (IR)  No.  2, 
Rhode  Island  Rules  and  Regulations  Governing  the 
Transportation  of  Liquefied  Natural  Gas  and 
Liquefied  Propane  Gas  Intended  to  be  used  by  a 
Pubhc  Utility,  44  FR  75566.  76657  (Dec.  20. 1979). 


(2)  The  requirement  of  the  State,  political 
subdivision,  or  Indian  tribe,  as  applied  or 
enforced,  is  an  obstacle  to  the  accomplishing 
and  carrying  out  of  this  chapter  or  a 
regulation  prescribed  under  this  chapter. 

In  the  1990  amendments  to  the 
HMTA,  Congress  also  added  additional 
preemption  provisions  on  certain 
"covered  subject"  areas  that  must  be 
"substantively  the  same  as"  a  provision 
of  Federal  hazmat  law  or  the  HMR  and 
with  regard  to  fees  imposed  by  a  State, 
political  subdivision,  or  Indian  tribe  on 
the  transportation  of  hazardous 
material.  49  U.S.C.  5125(b)(1). 

Section  5125(g)(1)  of  Federal  hazmat 
law,  49  U.S.C.  5125(g)(1),  provides  that 
a  State,  political  subdivision,  or  Indian 
tribe  may  impose  a  fee  related  to 
transporting  hazardous  material  only  if 
the  fee  is  fair  and  used  for  a  purpose 
relating  to  transporting  hazardous 
material,  including  enforcement  and 
plaiming,  developing,  and  maintaining  a 
capability  for  emergency  response. 

Under  49  U.S.C.  5125(d)(1),  any 
directly  affected  person  may  apply  to 
the  Secretary  of  Transportation  for  a 
determination  whether  a  State,  political 
subdivision  or  Indian  tribe  requirement 
is  preempted.  The  Secretary  of 
Transportation  has  delegated  to  RSPA 
the  authority  to  make  determinations  of 
preemption,  except  for  those  concerning, 
highway  routing  (which  have  been 
delegated  to  the  Federal  Motor  Carrier 
Safety  Admmistration).  49  CFR 
1.73(d)(2);  49  CFR  107.209(a). 

Section  5125(d)(1)  requires  that  notice 
of  an  application  for  a  preemption 
determination  be  published  in  the 
Federal  Register.  Follovring  the  receipt 
and  consideration  of  written  comments, 
RSPA  will  publish  its  determination  in 
the  Federal  Register.  See  49  CFR  , 
107.209(d).  A  short  period  of  time  is 
sdlowed  for  filing  petitions  for 
reconsideration.  49  CFR  5125(f). 

Preemption  determinations  do  not 
directly  address  issues  of  preemption 
arising  under  the  Commerce  Clause  of 
the  Constitution,  except  that,  as 
discussed  in  more  detail  in  section 
rV.C.l.  below,  RSPA  considers  that 
Commerce  Clause  standards  are  relevant 
to  a  determination  whether  a  fee  related 
to  the  transportation  of  hazardous 
material  is  "fair"  within  the  meaning  of 
49  U.S.C.  5125(g)(1).  Preemption 
determinations  also  do  not  address 
statutes  other  than  the  Federal  hazmat 
law  imless  it  is  necessary  to  do  so  in 
order  to  determine  whether  a 
requirement  is  authorized  by  another 
Federal  law.  A  State,  local,  or  Indian 
tribe  requirement  is  not  authorized  by 
another  Federal  law  merely  because  it  is 
not  preempted  by  another  Federal 


statute.  Colorado  Pub.  Util.  Comm'n  v. 
Harmon,  951  F.2d  at  1581,  n.  10. 

In  making  preemption  determinations 
under  49  U.S.C.  5125(d),  RSPA  is 
guided  by  the  principles  and  policy  set 
forth  in  Executive  Order  No.  13132, 
entitled  "Federalism"  (64  FR  43255, 
Aug.  10, 1999).  Section  4(A)  of  that 
Executive  Order  authorizes  preemption 
of  State  laws  only  when  a  statute 
contains  an  express  preemption 
provision,  there  is  other  finn  and 
palpable  evidence  of  Congressional 
intent  to  preempt,  or  the  exercise  of 
State  authority  directly  conflicts  with 
the  exercise  of  Federal  authority. 
Section  5125  contains  express 
preemption  provisions,  which  RSPA  has 
implemented  through  its  regulations. 

IV.  Discussion 

A.  New  Mexico  Vehicle  Inspection 
Requirements 

1.  The  New  Mexico  Requirements 

New  Mexico  requires  annual  safety 
inspections  of  vehicles  transporting 
bulk  quantities  of  LP  gas  witliin  the 
State.  19  NMAC  15.4.10.1.  The 
inspections  are  conducted  by  the 
Bureau.  Id.  Each  vehicle  that  passes  the 
required  inspection  must  display  a 
State-issued  decal. 

In  its  application,  ATA  challenges  the 
New  Mexico  safety-inspection 
requirement  at  19  NMAC  15.4.10.1  and 
states  that  neither  the  NMSA  nor  NMAC 
set  forth  procedures  for  how  these 
aimual  safety  inspections  are  to  be 
conducted.  Moreover,  ATA  states  that  at 
least  one  of  its  carrier  members  has  been 
required  to  present  each  of  its  LP  gas 
vehicles  to  New  Mexico  inspectors  at  a 
preset  date  and  location,  without  regard 
to  its  principal  place  of  business.  In 
addition,  ATA  submits  that  motor 
carriers  are  already  subject  to  Federal 
annual  and  random  roadside 
inspections,  in  accordance  with  49  CFR 
part  396  of  the  Motor  Carrier  Safety 
Regulations,  and  to  inspection,  repair 
and  maintenance  requirements  for  cargo 
tanks,  in  accordance  with  49  CFR  part 
180  of  the  HMR.  Consequently,  ATA 
asserts  that  the  New  Mexico 
requirements  are  redundant  with  the 
Federal  requirements,  disrupt  motor 
carrier  operations,  and  cause 
unnecessary  delay. 

In  support  of  its  application,  ATA 
submitted-  the  affidavit  of  Mr.  Lloyd 
Dean,  Vice  President  of  Operations  and 
the  Chief  Operating  Officer  of  Basin 
Western,  Inc.,  an  interstate  motor 
carrier.  Basin  Western  is  located  in 
Roosevelt,  Utah,  and  provides 
transportation  services  throughout  the 
Western  United  States  inter-mountain 
region,  including  New  Mexico.  In  his 
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affidavit  in  support  of  ATA's 
application,  Mr.  Lloyd  Dean  of  Basin 
Western  states. 

Basin  Western  does  not  know  in  advance 
which  of  its  vehicles  will  be  used  to  transport 
LPG  into  or  through  the  State  of  New  Mexico. 
Consequently,  to  be  in  compliance,  Basin 
Western  must  annually  submit  each  of  its  45 
vehicles  engaged  in  LP  gas  transportation  in 
New  Mexico  for  inspections  by  the  State. 
Appointments  for  vehicle  inspections  are 
made  by  informing  the  Division  prior  to  the 
date  of  entry  into  the  State.  At  that  time,  a 
representative  of  the  State  informs  Basin 
Western  as  to  the  location  and  time  of  the 
inspection.  If  however,  no  inspector  is 
available  on  the  date,  Basin  Western  is 
prohibited  from  transporting  LP  gas  to 
destinations  within  or  throti^  the  State  in 
that  vehicle  and  must  rearrange  its  schedule 
for  delivery  of  the  product  and  later 
inspection  of  the  vehicle  or  risk  penalty  of 
non-compliance.  Twice,  Basin  Western  has 
tried  but  been  unable  to  schedule  inspections 
in  time  to  meet  scheduled  deliveries. 

Mr.  Dean  also  indicates  that  Basin 
Western  complies  with  the  Federal 
annual  and  daily  vehicle  inspection 
requirements.  Moreover,  he  asserts  that 
Basin  Western's  vehicles  are  subject  to 
an  average  of  112  roadside  inspections 
per  year,  conducted  by  various  State 
agencies. 

NTTC,  HMAC,  and  NPGA  support 
ATA's  argument  and  state  that  New 
Mexico's  inspection  requirements  create 
a  time-consimiing,  impractical,  and 
costly  process  that  impacts  drivers,  and 
operational  and  administrative 
personnel.  Moreover,  NTTC  submits 
that  Part  180  of  the  HMR  is  the  standard 
for  cargo  tank  testing  and  inspections 
and  that  it  sets  the  benchmark  by  which 
to  measure  whether  delays  in  hazardous 
materials  transportation  are  "necessary" 
and  acceptable.  NTTC  concludes  that 
the  New  Mexico  inspection  requirement 
should  be  preempted  because  Uie 
requirement  is  contrary  to  the  mandate 
in  49  CFR  177.800(d)  that  all  shipments 
of  hazardous  materials  be  transported 
without  unnecessary  delay. 

ATA  also  argues  mat  the  interstate 
transportation  of  hazardous  materials 
woiild  come  to  a  halt  if  every 
jurisdiction  required  that  trucks 
operating  within  the  State  undergo  a 
separate,  duplicative,  fee-supported 
inspection.  ATA  submits  that  RSPA  has 
erred  in  not  considering  the  impact  of 
multiple,  fee-supported  State 
inspections  on  the  interstate 
transportation  of  hazardoiis  materials. 
ATA  asserts  that,  in  determining 
whether  the  New  Mexico  safety 
inspection  requirement  is  {Preempted. 
RSPA  should  apply  the  "internal 
consistency"  test  set  forth  by  the 
Supreme  Court  in  Oklahoma  Tax 
Comm'n  v.  Jefferson  Lines,  514  U.S.  175; 


115  S.  Ct.  1331, 1338  (1995),  which 
weighs  a  law's  impact  on  interstate 
commerce  in  the  context  of  its  impact  if 
every  other  jurisdiction  imposed  an 
identical  requirement. 

ATA  asserts  that  a  review  imder  the 
"internal  consistency"  test  would  find 
that  allowing  a  proliferation  of  New 
Mexico-like  inspection  and  fee 
requirements  would  result  in 
unreasonable  transportation  delays. 
ATA  concludes  that  the  New  Mexico 
vehicle  inspection  requirements  are 
contrary  to  the  HMR's  mandate  in 
section  49  CFR  177.800(d)  that 
shipments  of  hazardous  materials  be 
transported  without  uimecessary  delay, 
present  an  obstacle  to  the  purposes  and 
objectives  of  Federal  hazmat  law  and 
the  HMR  and,  thus,  should  be 
preempted. 

In  response  to  ATA's  application,  CID 
argues  that  the  LPG  and  CNG  Act,  and 
corresponding  regulations,  neither 
impair  nor  interfere  with  the  statutory 
or  regulatory  authority  of  DOT  involving 
interstate  commerce.  CID  also  argues 
that  the  New  Mexico  requirements  are 
not  obstacles  to  the  accomplishment  of 
Federal  hazmat  law  but  instead 
complement  it.  QD  asserts  that  the 
ability  to  comply  with  the  New  Mexico 
requirements  is  "within  the  capability 
of  any  entity  who  desires  to  deliver  and 
transfer  liquefied  petroleum  gas  and 
compressed  natiural  gas  product  (gases) 
or,  to  sell  or  ofiier  to  sell,  or  provide  any 
such  related  merchantable  item  within 
the  jurisdictional  authority  of  the  State 
of  New  Mexico."  CID  states  that  the 
prudent  protection  of  New  Mexico's 
citizens,  and  their  health  and  property, 
is  both  ihe  State's  obligation  and  its 
ri^t. 

Also,  CID  indicates  that  carriers 
performing  loading  and  unloading 
activities  regulated  under  the  HKOl  are 
not  sul^ect  to  the  State's  vehicle 
inspection  or  licensing  requirements.  It 
notes,  however,  that  loading  and 
unloading  activities  not  subject  to  the 
HMR  requirements  are  within  New 
Mexico's  jurisdiction  and  must  be 
accomplished  in  accordance  with  State- 
adopted  standards.  CID  relates  that  New 
Mexico  has  not  experienced  a  hazardous 
materials  transfer  incident  in  the  last  ten 
years  and  attributes  that  safety  record  to 
the  State's  adoption  of  National  Fire 
Protection  Association  (NFPA)  Standard 
58  and  the  State's  licensing  and 
enforcement  program.  In  conclusion, 
CID  asserts  that  ^  New  Mexico 
requirements  should  not  be  preempted. 
NMPGA.  in  its  comments,  supports  the 
New  Mexico  requirements  cluulenged 
by  ATA. 


2.  The  "Obstacle"  Test 

The  HMR  require  that  "all  shipments 
of  hazardous  materials  *  *  *  be 
transported  without  unnecessary  delay, 
from  and  including  the  time  of 
commencement  of  the  loading  of  the 
hazardous  material  until  its  final 
unloading  at  destination."  49  CFR 
177.800(a).  Consequently,  a  non-Federal 
inspection  requirement  is  preempted  as 
an  obstacle  to  the  accomplishment  and 
execution  of  Federal  hazmat  law  and  the 
HMR  when,  as  applied  and  enforced,  it 
creates  unnecessary  delay  in  the 
transportation  of  hazardous  material. 
Preemption  Determination  ("PD")-4(R), 
California  Requirements  Applicable  to 
Cargo  Tanks  Transporting  Flammable 
and  Combustible  Liquids,  58  FR  48933, 
48941  (Sept.  20, 1993). 

RSPA  rejects  ATA's  argument  that  we 
should  not  only  consider  "unnecessary 
delay"  in  ascertaining  whether  the  New 
Mexico  inspection  requirement  is 
preempted  but  should  also  apply  the 
Supreme  Court's  "internal  consistency" 
test,  which  measures  the  impact  of  a 
requirement  on  commerce.  As  we  have 
stated  before  in  response  to  similar 
arguments, 

The  obstacle  criterion  for  preemption  in  49 
U.S.<].  S125(a)(2)  is  a  different  standard  for 
preemption  than  whether  there  is  an 
improper  burden  on  interstate  commerce.  If 
the  two  standards  were  meant  to  be 
equivalent,  Congress  would  have  said  so,  and 
it  would  not  require  RSPA  to  make  a  flnding 
with  regard  to  the  burden  on  commerce  in 
considering  whether  to  waive  preemption, 
under  §  S125(e),  or  to  consider  whether  a 
non-Federal  fee  it  'bir'  or  not  under 
5125(g)(1). 

PD-13(R),  Nassau  County,  New  York, 
Ordinance  on  Transportation  of  ' 
Liquefied  Petroleum  Gases,  Decision  on 
Reconsideration,  65  FR  60238,  60243 
(Oct.  10,  2000). 

In  prior  preemption  determinations 
and  inconsistency  rulings,  RSPA  has 
explained  why  it  is  concerned  with 
tmnecessary  delays  in  hazardous 
materials  transportation.  For  example, 
in  discussing  a  requirement  to  obtain  a 
permit  for  each  shipment  of  liquefied 
natural  gas  and  liquefied  propane  gas, 
RSPA  has  indicated: 

The,manife8t  piupoae  of  the  HMTA  and 
the  Hazardous  Materials  Regulations  is  safety 
in  the  transportation  of  hazardous  materials. 
Delay  in  such  transportation  is  incongruous 
with  safe  transportation.  Given  that  the 
materials  are  hazardous  and  their 
transportation  is  not  risk-free,  it  is  an 
important  safety  aspect  of  the  traiuportation 
that  the  time  between  loading  and  unloading 
is  minimized. 

IR-2  (Rhode  Island),  44  FR  at  75571. 
In  discussing  restrictions  on  the  use  of 
city  streets  by  trudu  canying  hazardous 
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materials,  RSPA  found  that  "[t]he  mere 
threat  of  delay  may  redirect  commercial 
hazardous  materials  traffic  into  other 
jiirisdictions  that  may  not  be  aware  of  or 
be  prepared  for  a  sudden,  possibly 
permanent,  change  in  traffic  patterns." 
IR-3,  City  of  Boston  Rules  Governing 
Transportation  of  Certain  Hazardous 
Materials  by  Highway  Within  the  City, 
46  FR  18918, 18921  (March  26. 1981). 

As  for  what  constitutes  "unnecessary 
delay,"  RSPA  has  foxmd  that  a  delay  of 
hours  or  days  waiting  for  the  arrival  of 
an  inspector  from  another  location  is 
"unnecessary,  because  it  substantially 
increases  the  time  [hazardous  materials] 
are  in  transportation,  increasing 
exposure  to  the  risks  of  hazardous 
materials  without  corresponding 
benefit."  PD-4(R)  (California),  58  FR  at 
48941. 

On  the  other  hand,  in  PD-4(R)  RSPA 
reaffirmed  decisions  that  "the  minimal 
increase  in  travel  time  when  an 
inspection  is  actually  being  conducted, 
or  the  vehicle  is  waiting  its  'turn'  for  an 
inspector  to  finish  inspecting  another 
vehicle  that  arrived  earlier  at  the  same 
fecility  is  not  unnecessary  delay."  PD- 
4(R)  (California),  58  FR  at  48941,  quoted 
in  PI>-13(R)  (Nassau  County),  63  FR 
45283,  45286  (Aug.  25,  1998),  Decision 
on  Reconsideration,  65  FR  at  60243;  See 
also,  IR-17,  Illinois  Fee  on 
Transportation  of  Spent  Nuclear  Fuel, 
51  FR  2120926,  Decision  on  Appeal,  52 
FR  36200,  36205  (Sept.  25, 1987)  (delay 
of  1.5  to  2  hours  during  whidi  a  State 
inspection  is  conducted  is  reasonable 
and  ''presumptively  vahd"). 

RSPA  has  also  found  that  a  State's 
annual  inspection  requirement  applied 
to  vehicles  or  tanks  that  operate  solely 
vtrithin  the  State  is  presumptively  valid 
because  it  would  not  create  the  potential 
for  delays  "associated  with  entering  the 
State  or  being  rerouted  around"  the 
State.  PI>-4(R)  (California),  Decision  on 
Reconsideration.  60  FR  at  8803.  quoted 
in  PD-13{R)  (Nassau  Coimty),  63  FR  at 
45286.  A  carrier  whose  vehicles  are 
based  within  the  inspecting  jurisdiction 
should  be  able  to  schedule  an 
inspection  at  a  time  that  does  not 
disrupt  or  unnecessarily  delay 
deliveries,  and  such  inspections  are 
consistent  with  the  traditional  authority 
of  a  State  or  political  subdivision  to 
license,  inspect,  and  otherwise  regulate 
a  motor  vehicle  based  within  its 
jurisdictional  boundaries.  PD-13(R) 
(Nassau  County).  Decision  on 
Reconsideration,  65  FR  at  60243. 

Conversely,  RSPA  has  recently 
determined  that  non-Federal  vehicle 
inspection  requirements  have  an 
inherent  potential  to  cause  unnecessary 
delays  in  the  transportation  of 
hazsErdous  materials  when  the 


requirement  is  applied  to  v^cles  based 
outside  the  inspecting  jurisdiction.  See 
PI>-28(R),  Town  of  Smithtown,  New 
York,  Ordinance  on  Transportation  of 
Liquefied  Petroleum  Gas,  67  FR  15276 
(March  29,  2002).  In  PD-28(R) 
(Smithtown),  RSPA  found  that  "the  'call 
and  demand'  natiu«  of  common  carriage 
makes  it  (1)  impossible  to  predict  in 
advance  which  vehicles  may  be  needed 
for  a  pick-up  or  delivery  within  a 
particular  jurisdiction  and  (2) 
impractical  to  have  all  vehicles 
inspected  every  year  or.  alternatively, 
have  a  few  vehicles  inspected  in  order 
to  be  'dedicated'  to  the  inspecting 
jurisdiction."  Id.  at  15279. 
Consequently,  the  applicant  in  PD- 
28(R)  (Smithtown)  was  not  required  to 
present  more  specific  evidence  of  the 
local  inspection  requirement's  effect  on 
the  movement  of  hazardous  materials  in 
vehicles  based  outside  the  State  in  order 
for  RSPA  to  determine  that  the 
reqiiirement  was  preempted  as  an     - 
obstacle  to  accomplishing  and  carrying 
out  the  HMR. 

In  discussing  New  Mexico's  vehicle 
inspection  requirements.  Basin 
Western — an  interstate  carrier  based  in 
Utah — asserts  that  twice  it  has  tried  but 
been  unable  to  obtain  inspections  in 
time  to  meet  scheduled  deliveries.  In 
those  instances,  under  New  Mexico's 
regulations.  Basin  Western  was 
prohibited  from  transporting  LP  gas  to 
its  destination  within  or  through  New 
Mexico  in  the  uninspected  vehicle  and 
was  forced  to  rearrange  its  schedule  for 
delivery  of  the  product  and  later 
inspection  of  the  vehicle.  ATA  and 
HMAC  note  that  New  Mexico's 
inspection  requirement  results  in 
deviation  of  hazardous  materials 
shipments  from  their  destination  route 
in  order  to  fulfill  the  inspection 
provision  or,  where  obtaining  a  timely 
inspection  is  not  possible,  rerouting  of 
the  hazardous  materials  shipments 
through  other  States  in  order  to  avoid 
penalties  for  noncompliance;  both 
scenarios  result  in  unnecessary  delays. 

As  noted  above,  neither  Federal 
hazmat  law  nor  the  HMR  preclude  a 
State  from  inspecting  vehicles  traveling 
within  or  through  the  State.  Under  the 
principles  announced  in  PD-4(R) 
(California),  a  State  generally  may  apply 
an  annual  inspection  requirement  to 
trucks  based  outside  its  jiirisdictional 
boimdaries  but  only  if  it  can  actually 
conduct  an  "on  the  spot"  inspection 
upon  the  truck's  arrival  withhi  the 
jurisdiction.  The  State  cannot  require  a 
permit  or  inspection  for  trucks  that  are 
not  based  within  the  local  jurisdiction  if 
the  truck  must  interrupt  its 
transportation  of  hazardous  materials 
for  several  hours  in  order  for  an 


inspection  to  be  conducted.  In  its 
comments.  New  Mexico  did  not  address 
its  ability  to  conduct  "on  the  spot" 
inspections. 

For  the  reasons  set  forth  above.  RSPA 
finds  that,  as  applied  and  enforced. 
NMAC  15.4.10.1  creates  an  obstacle  to 
accomplishing  and  carrying  out  the 
HMR's  prohibition  against  imnecessary 
delays  in  the  transportation  of 
hazardous  material  on  vehicles  based 
outside  of  the  State.  Accordingly, 
Federal  hazmat  law  preempts  19  NMAC 
15.4.10.1  with  respect  to  trucks  that  are 
based  outside  New  Mexico.  Based  on 
the  lack  of  information  in  the  record 
regarding  how  the  New  Mexico 
inspection  requirements  are  applied  and 
enforced  with  respect  to  trucks  that  are 
based  within  the  State,  RSPA  finds  that 
Federal  hazmat  law  does  not  preempt 
New  Mexico's  vehicle  inspection 
requirement  at  19  NMAC  15.4.10.1  with 
respect  to  trucks  based  urithin  the  State. 

B.  New  Mexico  Employee  Exammation 
and  Identification  Card  Requirements 

1.  The  New  Mexico  Requirements 

The  LPG  and  CNG  Act  gives  the 
Bureau  the  authority  to  require  persons 
that  transport  or  dispense  LP  gas  to  pass 
an  appropriate  examination  based  on 
the  safety  requirements  of  the 
Construction  Industries  Commission 
(the  "Commission").  5  NMSA  70-5- 
7(A).  The  Bureau's  implementing 
regidations  require  that  all  personnel 
who  transport  or  dispense  LP  Gas  prove, 
by  passing  an  examination,  that  they  are 
^miliar  vdth  minimum  safety  standards 
and  practices  regarding  the  handling  of 
LP  Gas.  19  NMAC  15.4.9.1  and  15.4.9.5. 
A  licensee  or  employee  may  not 
transport  or  dispense  LP  gas  until  he  has 
passed  the  examination  and  received  an 
identification  card  from  the  Bureau.  19 
NMAC  15.4.9.1, 15.4.9.2,  and  15.4.9.3. 
The  identification  card  must  be  renewed 
annually.  19  NMAC  15.4.9.4. 

In  its  application.  ATA  asserts  that 
New  Mexico  requires  any  person  who 
operates,  loads,  or  unloads  an  LP  gas 
transport  vehicle,  including  drivers  in 
interstate  commerce,  to  take  a  safety 
examination  before  being  allowed  to 
perform  those  functions  vdthin  the 
State.  ATA  further  asserts  that  the  New 
Mexico  examination  is  scheduled  at 
various  times  at  different  locations 
throughout  the  State  and  that  all 
applicants,  whether  domiciled  within 
the  State  or  not,  must  take  the  test  at  one 
of  the  designated  locations.  ATA  alleges 
that  the  testing  requirement  is  in 
addition  to  the  training  and  testing 
requirements  in  the  HMR  and  imposes 
costs  and  other  burdens  on  transporters 
of  LP  gas. 
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ATA  notes  that  while  the  HMR  permit 
States  to  impose  more  stringent  training 
requirements  on  hazmat  drivers,  a  State 
may  only  do  so  if  the  requirements  (1) 
do  not  conflict  with  the  training 
requirements  in  49  CFR  part  172 
Subpart  H  and  in  49  CFR  part  177,  and 
(2)  do  not  apply  to  drivers  domiciled 
outside  the  State.  ATA  asserts  that  New 
Mexico's  testing  requirements  are  more 
stringent  than  those  luider  the  HMR  and 
apply  to  drivers  domiciled  outside  the 
State.  Consequently,  ATA  argues  that 
the  New  Mexico  training  requirements 
are  an  obstacle  to  accomplishing  the 
objectives  of  Federal  hazmat  law  and 
the  HMR. 

Basin  Western  and  other  industry 
commenters  support  ATA's  position. 
Basin  Western  states  that  its  drivers 
must  take  time  to  prepare  for  the  New 
Mexico  examination  and  then  must 
travel  to  San  Juan  Community  College 
in  Farmington,  New  Mexico,  on  the 
second  Saturday  of  a  given  month  to 
take  a  written  examination.  Basin 
Western  states  that  it  not  only  must  pay 
a  $25  examination  fee  and  $10 
identification  card  fee  but  also  must 
cover  travel  expenses,  driver  wage- 
related  costs,  and  lost  business  income 
for  each  of  its  drivers  who  must  take  the 
examination.  Basin  Western  indicates 
that  its  drivers  hold  Commercial 
Driver's  Licenses  with  appropriate 
hazardous  material  and  tank  vehicle 
endorsements  and  are  trained  in 
accordance  with  the  HMR. 
Consequently,  Basin  Western  asserts 
that  the  New  Mexico  training 
requirements  are  "needlessly 
redundant"  and  should  be  preempted. 

2.  HMR  Training  Requirements  for 
Motor  Vehicle  Operators 

The  HMR  establish  general  training 
requirements  for  persons  who  package, 
offer,  or  transport  hazardous  materials. 
49  CFR  part  172,  subpart  H.  The  training 
requirements  apply  to  hazmat 
employees,  including  those  who  operate 
a  vehicle  used  to  transport  hazardous 
material.  49  CFR  171.8  (definition  of 
"hazmat  employee").  172.702(b).  At 
least  every  three  years,  a  hazmat 
employer  is  required  to  train  and  test  its 
hazmat  employees  to  ensure  that  they 
have  "familiarity  with  the  general 
provisions  of  the  HMR,  [are]  able  to 
recognize  and  identify  hazardous 
materials,  [have]  knowledge  of  specific 
requirements  of  the  HMR  applicable  to 
functions  performed  by  the  employee[s]. 
and  [have]  knowledge  of  emergency 
response  information,  self-protectiOn 
measures  and  accident  prevention 
methods  and  procedtues."  49  CFR 
172.700(b).  Moreover,  a  hazmat 
employer  is  required  to  maintain 


records  showing  that  it  has  trained  and 
tested  each  of  its  hazmat  employees  as 
required  imder  the  HMR. 

In  addition,  the  HMR  impose  training 
requirements  for  individual  modes  of 
transportation,  including  highway 
transportation.  For  example,  49  CFR 
177.816(a)  requires  that  motor  vehicle 
operators  receive  training  in  a  number 
of  areas,  including:  the  requirements  of 
the  Federal  Motor  Carrier  Safety 
Regulations,  49  CFR  parts  390  through 
397  (incorporated  into  the  HMR  by  49 
CFR  177.804);  pre-trip  safety  inspection 
requirements;  use  of  vehicle  controls 
and  equipment,  including  emergency 
equipment;  vehicle  operation;  vehicle 
attendance,  parking,  smoking,  routing 
and  incident  reporting  requirements; 
and  hazardous  material  loading  and 
unloading  procediu«s,  including 
compatibility  and  segregation,  package 
handling,  and  load  securement. 

In  addition  to  the  above  training 
requirements,  a  person  who  operates  a 
cargo  tank  or  a  vehicle  with  a  portable 
tank  having  a  capacity  of  1,000  gallons 
or  more  must  have  the  appropriate 
State-issued  Commercial  Driver's 
License  required  by  49  CFR  part  383. 
They  also  must  receive  specialized 
training  in  the  following:  operation  of 
emergency  control  features  of  the  cargo 
tank  or  portable  tank;  special  vehicle 
handling  characteristics;  loading  and 
unloading  procedures;  the  properties 
and  hazards  of  the  material  transported; 
and  retest  and  inspection  requirements 
for  cargo  tanks.  49  CFR  177.816(b).2 

The  HMR  provide  that  the  training 
requirements  set  forth  above  are 
minimum  training  requirements  for  the 
transportation  of  hazardous  material.  49 
CFR  172.701.  However,  a  State  may 
impose  more  stringent  training 
requirements  on  motor  vehicle  drivers 
only  if  those  requirements:  (1)  Do  not 
conflict  with  the  training  requirements 
of  49  CFR  subpart  H  and  part  177;  and 
(2)  apply  only  to  drivers  domiciled  in 
that  State.  49  CFR  172.701(a)  and  (b). 
State  training  requirement  that  violate 
49  CFR  172.701  are  an  obstacle  as  a 
matter  of  law.  PD-7(R).  Maryland 
Certification  Requirements  for 
Transporters  of  Oil  or  Controlled 
Hazardous  Substances,  Decision  on 
Reconsideration,  60  FR  10419, 10420 
(Feb.  24, 1995)  citing  PD-7(R) 
(Maryland),  59  FR  28913,  28919  (June  3, 
1994).3 


The  record  reflects  that  New  Mexico's 
training  requirements  are  more  stringent 
than  those  imposed  under  the  HMR. 
Specifically,  any  person  who  operates, 
loads,  or  unloads  an  LP  gas  transport 
vehicle  in  New  Mexico — regardless  of 
that  person's  domicile — ^must  appear  at 
a  designated  time  and  at  a  designated 
place  in  New  Mexico  to  pay  a  fee  and 
take  a  written  examination.'*  The  HMR 
do  not  reqmre  persons  who  operate, 
load,  or  unload  LP  gas  transport 
vehicles  to  take  a  government- 
administered  examination  or  to  pay  an 
examination  fee  to  the  government. 
Moreover,  a  person  may  not  transport  or 
dispense  LP  gas  in  New  Mexico  until  he 
has  passed  the  examination  and 
received  an  identification  card  from  the 
Bureau,  which  must  be  renewed  every 
year  for  a  fee.  The  HMR  do  not  require 
an  operator  to  obtain  an  identification 
card,  as  proof  of  training  and 
examination,  from  a  governmental  body 
prior  to  engaging  in  hazardous  materials 
transportation  activities.  The  record  is 
clear  that  the  New  Mexico  training 
requirements  go  beyond  the  HMR 
training  requirements.  See  PI>-7(R) 
(Maryland),  60  FR  10420  (requirement 
to  obtain  a  certificate  of  training  from  a 
State  iis  "more  strict"  than  the  HMR); 
see  also  Colorado  Pub.  Uiil.  Comm'n  v. 
Harmon.  951  F.2d  at  1581  (requirement 
to  submit  proof  of  training  goes  beyond 
HMR). 

In  summary,  it  is  clear  from  the  record 
that  New  Mexico's  training  requirement 
at  5  NMSA  70-5-7(A),  and  the 
implementing  regulations  at  19  NMAC 
15.4.9.1  through  15.4.9.5,  are  more 
stringent  than  the  HMR  training 
requirements.  While  there  is  no 
evidence  in  the  record  that  the 
substance  of  the  New  Mexico  training 
requirements  conflicts  with  the  HMR 
training  requirements,  the  record  does 
support  ATA's  assertion  that  the  New 
Mexico  training  requirements  are  being 
applied  to  motor  vehicle  operators 
domiciled  outside  the  State. 

Consequentiy,  New  Mexico's  training 
requirements  at  5  NMSA  70-5-7(A), 
and  the  implementing  regulations  at  19 
NMAC  15.4.9.1  tiirough  15.4.9.5.  violate 
49  CFR  172.701(b)  and,  as  applied  to 
non-domiciled  operators,  are  preempted 
as  an  obstacle  to  accomplishing  the 
goals  of  Federal  hazmat  law  and  the 
HMR. 


'The  training  requirements  in  49  CFR  177.816(a) 
and  (b)  may  be  satisfied  by  compliance  with  the 
currant  requirements  for  a  Commercial  Driver's 
license  with  a  tank  vehicle  or  hazardous  materials 
endorsement.  49  CFR  177.816(c). 

^  The  authority  granted  to  States  to  impose 
stricter  requirements  on  their  domiciled  operators 
"recogrizes  the  traditional  regulation  by  States  of 


their  own  resident  driven."  PD-7(R)  (Maryland).  59 
FR  at  28919. 

*  There  is  no  specific  information  in  the  record 
regarding  the  substance  of  the  New  Mexico  safety 
examination.  Basin  Western,  however.  characterizM 
the  New  Mexico  testing  requirements  for  LP  gas 
transportation  as  "needlessly  redundant"  with  the 
HMR  training  requirements. 
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As  applied  to  operators  domiciled  in 
New  Mexico,  the  New  Mexico  training 
requirements  are  more  stringent  than 
those  imposed  under  the  HMR. 
However,  as  noted  above,  there  is  no 
evidence  in  the  record  that  the 
substance  of  the  New  Mexico  training 
requirements  conflicts  with  the  HMR 
training  requirements.  Accordingly,  as 
applied  to  operators  domiciled  in  New 
Mexico,  the  New  Mexico  training 
requirements  at  5  NMSA  70-5-7(A)  and 
at  19  NMAC  15.4.9.1  through  15.4.9.5 
are  not  preempted. 

C.  Fees 

1.  LP  Gas  License  Pee  Requirement 

a.  The  New  Mexico  Requirements 

New  Mexico  requires  a  person  to 
obtain  a  license  from  the  State  prior  to 
transporting  LP  gas  within  the  State.  5 
NMSA  7Q-5-6(A).  The  LPG  and  CNG 
Act  directs  the  Bureau  to  issue  a  license 
only  after  it  has  determined  that  an 
applicant  meets  all  safety  requirements 
provided  for  under  that  act  and  imder 
the  regulations  of  the  Commission,  and 
after  the  Bureau  finds  that  an  applicant 
is  fit  and  able  to  perform  the  work  for 
which  a  license  is  requested.  Id.  The 
LPG  and  CNG  Act  also  authorizes  the 
Bureau  to  establish  a  reasonable 
licensing  fee.  5  NMSA  70-5-9{A).  Fees 
collected  under  the  LPG  and  CNG  Act 
must  be  deposited  into  the  State  general 
fiind.  5  NMSA  70-5-1 0. 

In  its  application,  ATA  challenges  the 
authority  given  to  the  Bureau  in  5 
NMSA  70-5-9(A)  to  establish 
reasonable  licensing  fees  but  does  not 
challenge  the  general  licensing 
requirement  in  5  NMSA  70-5-6(A). 
ATA  also  challenges  the  implementing 
regulation  at  19  NMAC  15.4.15.1,  which 
imposes  a  $125  licensing  fee.  ATA 
states  that  motor  carriers  who  transport 
LP  gas  in  New  Mexico  are  in  category 
"LP-1"  and  subject  to  an  aimual  flat  fee 
of  $125  that  is  not  apportioned  to  the 
level  of  a  motor  carrier's  presence  or 
activities  in  the  State  and,  thus,  is 
discriminatory  and  violates  the 
Commerce  Clause. 

ATA  argues  that  the  privilege  of 
conducting  LP  gas  transportation  in 
New  Mexico  is  inherently  more  valuable 
to  intrastate  carriers  that  conduct  all  of 
their  operations  in  the  State  than  to 
carriers  that  operate  predominantly  in 
interstate  commerce.  Consequently, 
ATA  concludes  that  imposing  a  flat  fee 
to  cover  regulatory  costs  places  a 
disproportionate  share  of  those  costs  on 
interstate  motor  carriers.  ATA  contends 
that  the  $125  licensing  fee  imposed  on 
interstate  carriers  by  New  Mexico  is 
discriminatory  and  violates  the 
Commerce  Clause,  citing  American 


Trucking  Associations,  Inc.  v.  Scheiner, 
483  U.S.  266,  107  S.  Ct.  2829  (1987). 
ATA  also  states  that  the  fee  violates  the 
Commerce  Clause  and,  thus,  is  not  fair 
and  is  preempted  under  section 
5125(g)(1)  of  Federal  hazmat  law,  in 
accordance  with  RSPA's  decision  in 
PD-21(R),  Tennessee  Hazardous  Waste 
Transporter  Fee  and  Reporting 
Requirements,  64  FR  54474  (Oct.  6, 
1999).5 

Mr.  Dean,  in  his  affidavit  in  support 
of  ATA's  application,  states  that  Basin 
Western  transports  various  types  of 
petroleum  products  and  has  a  45- 
vehicle  fleet  dedicated  to  LP  gas 
transportation.  Mr.  Dean  states  that  for 
the  last  two  years  Basin  Western  has 
paid  a  $125  fee  in  order  to  obtain  an  LP- 
1  license  to  transport  LP  gas  into  and 
through  New  Mexico.  Mr.  Dean  argues 
that  fees  imposed  by  New  Mexico, 
including  the  licensing  fee,  would  be 
prohibitive  if  replicated  by  other  States. 

NTTC  supports  ATA's  application 
and  states  that,  because  of  the  '"flat  tax' 
nature  of  the  State  fees,  preemption  is 
mandated."  NPGA  argues  that  New 
Mexico's  imposition  of  a  license  fee  on 
all  LP  gas  transporters  in  the  State, 
regardless  of  where  they  are  domiciled, 
creates  an  obstacle  to  achieving  the 
HMR's  goal  of  uniformity  regarding  the 
movement  of  hazardous  materials  in 
conmierce.  NPGA  also  asserts  that  New 
Mexico's  licensing  fee  is  a  flat  fee  and 
that  such  fees  have  been  struck  down  by 
the  courts.  NPGA  also  notes  that  RSPA 
has  issued  preemption  determination 
decisions,  such  as  PD-21(R) 
(Tennessee),  finding  that  flat  fees  are 
preempted  by  Federal  hazmat  law. 

HMAC  also  strongly  supports  ATA's 
-triplication  and  agrees  with  ATA's 
i  conclusion  that  New  Mexico's  $125 
assessment  against  interstate  carriers  is 
unfair  because,  if  enacted  by  other 
States  or  jurisdictions,  it  would  lead  to 
assessments  on  interstate  carriers  many 
times  the  rate  paid  by  local  carriers  for 
the  same  number  of  miles. 

Finally,  ATA  asserts  that  the  $125 
assessment  is  deposited  into  the  State 
general  fund  and  is  not  earmarked  for 
purposes  related  to  the  transportation  of 
hazardous  materials.  Consequently, 
ATA  argues  that  the  fee  is  preempted 
because  it  is  neither  fair  nor  used  for 
hazardous  materials  transportation 
purposes  as  required  under  section 


5125(g)(1)  of  Federal  hazmat  law,  49 
U.S.C.  5125(g)(1). 

b.  The  Fairness  Test 

ATA  asserts,  and  the  record  supports, 
that  New  Mexico  requires  interstate  and 
intrastate  carriers  to  obtain  a  license,  at 
a  cost  of  $125  aimually,  in  order  to 
move  LP  gas  in  commerce  within  the 
State.  On  the  other  hand,  while  the  New 
Mexico  licensing  requirement  states  that 
it  applies  to  persons  who  "dispense"  LP 
gas,  CID  denies  that  carriers  who  are 
subject  to  the  HMR's  loading  and 
unloading  requirements  must  obtain  a 
license  from  New  Mexico  to  perform 
those  activities  within  the  State.^ 

A  New  Mexico  license  authorizes  a 
carrier  to  perform  certain  transportation- 
related  and  non-transportation-related 
activities  within  the  State  upon 
payment  of  a  fixed  annual  fee.  In 
essence,  a  New  Mexico  license  is  a 
permit  to  conduct  those  activities 
within  the  State.  Permit  requirements 
do  not,  per  se,  inake  it  impossible  to 
comply  with  Federal  hazmat  law  or 
HMR  requirements,  orcreate  an  obstacle 
to  accomplishing  and  carrying  out 
Federal  hazmat  law  or  the  HMR.  See  ~' 
PD-9(R),  Los  Angeles  County,  California 
Requirements  Applicable  to  the 
Transportation  and  Handling  of 
Hazardous  Materials  on  Private 
Property,  60  FR  8774,  8785  (Feb.  15, 
1995)  ^.  Whether  or  not  a  permit 


'Complaint  for  judicial  review  filed  Dec.  3, 1999 
(No.  C-3-99-1126,  M.D.  Tenn.).  On  February  27. 
2001,  the  District  Court  rejected  a  magistrate-judge's 
recommendation  that  sovereign  immunity  bars  a 
determination  of  preemption.  Tennessee  has 
appealed  the  District  Court's  decision  to  the  U.S. 
Court  of  Appeals  for  the  Sixth  Qrcuit  (No.  01- 
5373). 


*  Motor  carrier  persotmel  who  load  or  unload  a 
hazardous  material  incidental  to  the  material's 
movement  in  intrastate  or  interstate  commerce  are 
subject  to  the  HMR's  loading  and  unloading 
requirements.  See  49  CFR  177.834. 

'On  February  IS,  1995.  RSPA  simultaneously 
issued  preemption  decisions  in  PD-«(R),  PD-9(R), 
PD-IO(R),  and  PD-ll(R)  regarding  certain 
California  and  Los  Angeles  County  requirements.  60 
FR  8774.  Those  collectively-issued  decisions  are 
known  as  the  "Four-Pack"  decisions.  Five  petitions 
for  reconsideration  of  those  decisions  are  pendiqg. 
RSPA  deferred  issuing  a  decision  on 
reconsideration  until  its  completion  of  a 
rulemaking.  RSPA  docket  HM-223.  61  FR  38513 
(July  24. 1996J.  Both  the  petitions  for 
reconsideration  and  RSPA  Docket  HM-223  raise 
issues  regarding  the  on-site  handling  and 
transportation  of  hazardous  materials  and  whether 
certain  transportation  and  unloading  activities  are 
regulated  under  the  HMR.  Id.  RSPA  deferred  action 
on  the  petitions  for  reconsideration  in  order  not  to 
prejudge  matters  that  are  more  appropriately 
handled  through  notice-and-comment  rulemaking. 
Id. 

On  June  3,  2000,  two  petitioners  for 
reconsideration — The  Chlorine  Institute  and  the 
Chemical  Manufacturers'  Association  (now  known 
as  the  American  Chemistry  Council) — withdrew 
their  joint  petition  for  reconsideration  of  the  Four- 
Pack  decisions.  On  June  7,  2000,  they  filed  a 
complaint  in  the  U.S.  District  Court  for  the  District 
of  Columbia  challenging  RSPA's  determination  that 
Federal  hazmat  law  does  not  preempt  certain 
California  and  Los  Angeles  County  requirements 
applicable  to  the  movement  of  hazardous  materials 
exclusively  within  the  confines  of  a  private  facility 
and  to  certain  storage  and  unloading  activities  at 
those  focilities.  See,  Civil  Action  No.  00-1312 
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requirement  is  preempted  depends  on 
the  steps  required  to  obtain  the  permit. 
Id.;  See  also  IR-28,  City  of  San  Jose, 
California,  Restrictions  on  Storage  of 
Hazardous  Materials,  55  FR  8884  (Mar. 
8,  1990);  IR-20,  Triborough  Bridge  and 
Tunnel  Authority  Regulations 
Governing  Transportation  of 
Radioactive  Materials  and  Explosives, 
52  FR  24396  (June  30, 1987);  IR-3  (City 
of  Boston),  Decision  on  Appeal,  47  FR 
18457  (Apr.  29, 1982);  IR-2  (Rhode 
Island),  44  FR  75566;  New  Hampstiire 
Motor  Transport  Ass'n  v.  Flynn,  751 
F.2d  43  (1st  Cir.  1984);  Colorado  Public 
Utilities  Comm'n  v.  Harmon,  CV  88-Z- 
1524  (D.  Colo.  1989),  rev'd  on  other 
grounds.  951  F.2d  1571  (10th  Or.  1991). 
To  obtain  a  license  to  move  hazardous 
materials  within  or  through  New 
Mexico,  the  applicant  must  demonstrate 
that  it  meets  the  State  safety 
requirements,  the  Bureau  must  find  that 
the  applicant  is  fit  and  able  to  perform 
the  work  for  which  a  license  is  sought, 
and  the  applicant  must  pay  a  $125 
annual  fee  per  business  location.  ATA 
specifically  challenges  the  regulations 
implementing  New  Mexico^s  licensing 
fee  requirement. 

Section  5125(g)(1)  of  Federal  hazmat 
law  provides  that  a  State,  a  political 
subdivision  of  a  State,  or  Indian  tribe 
may  impose  a  fee  related  to  transporting 
hazardous  material  only  if:  (1)  The  fee 
is  fair,  and  (2)  the  fee  is  used  for  a 
purpose  related  to  transporting 
hazardous  material,  including 
enforcement  and  planning,  developing, 
and  maintaining  a  capability  for 
emergency  response.  ATA  cites  both 
ATA  V.  Sc/ieinner  and  PD-21(R) 
(Tennessee)  in  support  of  its  argument 
that  the  New  Mexico  license  fee  is  not 
fair  and  violates  the  Commerce  Clause. 
In  PD-21(R)  (Tennessee),  RSPA  found, 
based  on  the  legislative  history  of 
section  5125(g)(1),  that  the 
"reasonableness"  test  set  forth  in 
Evansville-Vanderburgh  Airport  Auth. 
District  V.  Delta  Airlines.  Inc..  405  U.S. 
707,  92  S.  Ct.  1349  (1972),  was  "the 
most  appropriate  one  for  interpreting 
the  fairness  requirement  in  49  U.S.C. 
5125(g)(1)."  64  FR  54478.  See  also  PD- 
18(R).  Broward  Covmty,  Florida's 
Requirements  on  the  Transportation  of 
Certain  Hazardous  Materials  to  or  from 
Points  in  the  County,  65  FR  81950  (Dec. 
27,  2000). 

In  Evansville-Vanderburgh,  the 
Supreme  Court  held  that  a  State  or  local 


(WBB).  On  May  6,  2002,  the  U.S.  District  Court  for 
the  District  of  Columbia  granted  RSPA's  motion  to 
dismiss  on  the  ground  that  the  Four-Pack  decisions 
are  not  final  and,  thus,  not  ripe  for  judicial  review. 
On  June  14.  2001,  RSPA  published,  an  NPRM  in 
Docket  HM-223.  66  FR  32420.  We  expect  to  publish 
a  final  rule  by  June  2003. 


fee  does  not  violate  the  Commerce 
Clause  if  it  "is  based  on  some  fair 
approximation  of  use  or  privilege  for 
use  *  *  *  and  is  neither  discriminatory 
against  interstate  commerce  nor 
excessive  in  comparison  with  the 
governmental  benefit  conferred.  *  *  *" 
Evansville-Vanderburgh,  405  U.S.  at 
716.  The  Court  also  held  that  "a  State 
may  impose  a  flat  fee  for  the  privilege 
of  using  its  roads,  without  regard  to  the 
actual  use  by  particular  vehicles,  so  long 
as  the  fee  is  not  excessive."  Id.  at  717. 
Subsequently,  in  ATA  v.  Scheinner,  the 
Court  limited  this  latter  holding  to 
situations  where  a  flat  tax  is  the  "only 
practicable  means  of  collecting  revenues 
from  users  and  the  use  of  a  mope  finely 
gradated  user-fee  schedule  would  pose 
genuine  administrative  burdens." 
Scheirmer,  483  U.S.  at  296. 

In  addition,  ATA  and  some 
commenters  argue  that  the  New  Klexico 
fee  is  unfair  because  it  would  be 
prohibitive  if  replicated  by  other  States. 
RSPA  has  never  relied  on  the  potential 
cumulative  effect  of  a  fee  as  the  basis  for 
a  finding  of  preemption.  See  IR-1 7 
(Illinois),  51  FR  20926,  20934  (June  9, 
1986),  Decision  on  Appeal,  52  FR  36200 
(Sept.  25, 1987).  See  also  PD-21(R),  64 
FR  at  54478.  Also,  there  is  no  evidence 
that  the  potential  for  other  States  to 
adopt  fees,  by  itself,  makes  the  New 
Mexico  fee  unfair.  Indeed,  the  Court  in 
Scheinner  foimd  that  "even  if  more  than 
one  jurisdiction  applies  a  charge  to 
participants  in  interstate  commerce,  the 
Commerce  Clause  may  be  satisfied  if  the 
revenue  measure  maintains  state 
boundaries  as  a  neutral  factor  in 
decision  malung."  Scheinner,  483  U.S. 
at  283. 

The  record  supports  ATA's         , 
contention  that  both  intrastate  and 
interstate  carriers  must  pay  New 
Mexico's  $125  annual  license  fee  in 
order  to  move  LP  gas  in  commerce 
within  the  State,  "niere  is  no  evidence 
that  this  aimual  fixed  fee  is  apportioned 
to  a  carrier  based  on  number  of  miles 
traveled  within  the  State,  number  of 
pick-ups  or  deliveries  made  within  the 
State,  size  or  weight  of  the  vehicle  used 
to  transport  LP  gas  within  the  State,  or 
any  other  factor  that  relates  the  amount 
of  the  fee  to  a  carrier's  use  of  State  roads 
or  facilities.  Consequently,  an  interstate 
carrier  that  travels  just  one  time  in  New 
Mexico  must  pay  tlie  same  fee  as  a  local 
carrier  that  conducts  all  of  its  business 
within  the  State.  Moreover,  while 
interstate  and  intrastate  carriers  pay  the 
same  fixed  fee  annually,  the  privilege  of 
moving  LP  gas  within  the  State  is 
clearly  more  valuable  to  the  local 
transporter  than  to  the  interstate 
transporter.  Therefore,  New  Mexico's 
assessment  of  a  $125  license  fee  on  a  per 


facility  basis,  rather  than  on  some 
approximation  of  the  benefit  conferred 
to  licensees,  discriminates  against 
interstate  commerce.**  Furthermore, 
there  is  no  evidence  in  the  record  that 
a  more  finely  gradated  fee  would  pose 
genuine  administrative  burdens  on  the 
State. 

The  record  is  less  clear  on  whether 
New  Mexico's  licensing  requirement  is 
being  applied  to  intrastate  and  interstate 
carriers  thai  load  or  unload  hazardous 
material  within  the  State.  While  19 
NMAC  5.4.15.1  states  that  an  LP-1 
license  holder  is  authorized  to 
"wholesale,  transport  and/or  deliver  gas 
in  vehicular  ilnits,"  CID  denies  that 
carriers  subject  to  the  HMR's  loading 
and  imloading  requirements  must 
obtain  a  license  to  periorm  those 
activities  within  the  State.  Regardless, 
carriers  that  load  or  unload  a  shipment 
of  LP  gas  within  the  State  presumably 
moved  that  shipment  within  the  State 
and,  therefore,  are  required  to  obtain  a 
license. 

As  noted  above.  Section  5125(g)(1) 
does  not  prohibit  a  State  from  imposing 
a  fee  related  to  transporting  hazardous 
material,  so  long  as  the  fee  is  fair  and 
is  actually  used  for  a  purpose  related  to 
transporting  hazardous  material. 
Consequently,  the  requirement  in  5 
NMSA  70-5-9(A)  that  each  person, 
firm,  or  corporation  pay  a  reasonable 
license  fee  as  set,  classified,  and  defined 
by  the  Bureau,  is  not  preempted. 

On  the  other  hand,  the  Bureau 
imposes  a  flat  $125  license  fee  on 
carriers  that  move  or  deliver  LP  gas  in 
the  State.  The  fee  is  not  a    "reasonable" 
fee  as  defined  in  Evansville- 
Vanderburgh  because  it  is  not  based  on 
some  fair  approximation  of  a  carrier's 
use  of  State  facilities  and  because  it 
discriminates  against  interstate 
commerce.  Thus,  under  5125(g)(1)  of 
Federal  hazmat  law,  the  fee  is  not  a  fair 
fee.  Consequently,  the  fee  imposed  on 
interstate  and  intrastate  carrier 
movement  of  LP  gas  by  the  Bureau 
under  19  NMAC  15.4.15.1  violates  49 
U.S.C.  5125(g)(1)  and  is  preempted  by 
Federal  hazmat  law.  To  the  extent  that 
New  Mexico  imposes  its  licensing 
requirement  on  interstate  or  intrastate 
motor  carriers  performing  loading  or 
unloading  activities  subject  to  the  HMR 
requirements  at  49  CFR  177.834,  the 
licensing  requirement,  as  it  applies  to 


■  On  the  question  of  whether  a  fee  is 
discriminatory,  the  Court  in  Scheinner  found 
dispositive  prior  Supreme  Court  cases  "which  make 
it  clear  that  the  Commerce  Clause  prohibits  a  State 
bom  imposing  a  heavier  tax  burden  on  out-of-state 
businesses  that  compete  in  an  interstate  market 
than  it  imposes  on  its  own  residents  who  also 
engage  in  commerce  among  States."  Scheinner,  463 
U.S.  at  282. 
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intrastate  and  interstate  carriers  that 
"deliver"  LP  gas,  is  also  preempted  for 
the  reasons  set  forth  above. 

c.  The  "Used  For"  Test 

"As  discussed  above,  Federal  hazmat 
law  provides  that  "(a]  State,  political 
subdivision  of  a  State,  or  Indian  tribe 
may  impose  a  fee  related  to  transporting 
hazardous  material  only  if  the  fee 
is  *  *  *  used  for  a  purpose  related  to 
transporting  hazardous  material, 
including  enforcement  and  planning, 
developing,  and  maintaining  a 
capability  for  emergency  response."  49 
U.S.C.  5125(g)(1).  Consequently,  fees 
levied  in  connection  with  the 
transportation  of  hazardous  materials 
must  be  used  for  a  purpose  related  to 
the  transportation  of  hazardous 
materials.  Fees  that  are  not  used  for  a 
purpose  related  to  hazardous  materials 
transportation  are  preempted.  See  PD- 
9(R)  (Los  Angeles),  60  FR  8784;  See  also 
PD-18(R)  (Broward  County),  65  FR  at 
81959;  PI>-21(R)  (Tennessee),  64  FR 
54479. 

Section  70-5-9(A)  of  5  NMSA 
requires  persons  transporting  LP  gas 
within  the  State  to  pay  annual  license 
fees  "for  the  purpose  of  defraying  the 
expenses  of  administering  the  laws 
relating  to  the  use  of  CNG  in  motor 
vehicles  or  the  LP  gas  industry 
Activities  subject  to  the  LPG  and  CNG 
Act  include  both  transportation-related 
and  non-transportation-related 
activities,  specifically  "the  selling, 
offering  for  sale,  constructing, 
assembling,  repairing,  equipping, 
installing,  filling  with  fuel,  storage  of 
fuel  within,  [and]  dispensing  of  fuel 
from  or  transporting  fuel"  in  certain 
approved  containers.  5  NMSA  70-5—4. 
Fees  collected  to  administer  the  LPG 
and  CNG  Act  are  deposited  into  the 
State  general  fund.  5  NMSA  70-5-10. 

ATA  argues  that  section  5125(g)(1)  of 
Federal  hazmat  law  preempts  the  $125 
annual  licensing  fee  requirement  (and, 
as  discussed  below,  vehicle-inspection, 
testing,  and  other  fee  requirements) 
because  the  fees  are  deposited  in  the 
State's  general  fund  and  are  not  used  for 
hazardous  materials  transportation 
purposes.  NPGA  and  HMAC  agree  with 
ATA's  conclusion.  NPGA  remarks  that 
the  New  Mexico  law  does  not  indicate 
that  the  monies  collected  will  be  used 
for  purposes  relating  to  hazardous 
materials  transportation,  enforcement 
and  planning,  or  development  and 
maintenance  of  emergency  response 
capability.  CID,  in  its  comments,  is 
silent  on  this  issue. 

The  record  supports  that  the  Bureau 
collects  licensing  fees  from  intrastate 
and  interstate  carriers,  for  the  purpose 
of  administering  the  LPG  and  CNG  Act, 


and  deposits  those  fees  into  the  State 
general  fund.  While  Federal  hazmat  law 
does  not  prohibit  a  State  from  directing 
the  deposit  of  fees  into  the  State's 
general  fund.  Federal  hazmat  law  does 
require  that  the  funds  be  used  for 
hazardous  materials  transportation 
purposes.  CID  does  not  rebut  ATA's  or 
commenters'  assertions  that  licensing 
fees  deposited  into  New  Mexico's 
general  fund  are  not  earmarked  or 
actually  used  for  hazardous  materials 
transportation  purposes  as  required 
under  5125(g)(1).  Consequently,  RSPA 
caimot  find  that  the  licensing  fees 
collected  under  the  LPG  and  CNG  Act 
are  used  for  purposes  related  to 
hazardous  materials  transportation. 
Therefore,  the  licensing  fee  requirement 
at  19  NMAC  15.4.15.1  violates  49  U.S.C. 
5125(g)(1)  and  is  preempted  by  Federal 
hazmat  law.  Federal  ha23nat  law  does 
not  preempt  the  requirement  at  5  NMSA 
70-5-10  that  the  fees  be  deposited  into 
the  State  general  fund. 

2.  Vehicle  Inspection  Fees 

Section  70-5-9(C)  of  5  NMSA 
requires  persons  transporting  LP  gas 
within  the  State  to  pay  annual  vehicle 
inspection  fees  "for  the  piirpose  of 
defraying  the  expenses  of  administering 
the  laws  relating  to  the  use  of  CNG  in 
motor  vehicles  or  the  LP  gas  industry 

*  *  '."Activities  subject  to  the  LPG 
and  CNG  Act  include  both 
transportation-related  and  non- 
transportation-related  activities.  5 
NMSA  70-5-4.  The  cost  of  New 
Mexico's  annual  vehicle  safety 
inspection  is  $37.50  per  vehicle.  19 
NMAC  15.4.14.3(C).  Like  the  licensing 
fees  discussed  above,  the  vehicle 
inspection  fees  are  deposited  into  New 
Mexico's  general  fund.  5  NMSA  7-5-10. 

In  its  application,  ATA  argues,  and 
the  majority  of  commenters  agree,  that 
the  annual,  per-vehicle  inspection  fee  is 
preempted  because  the  fee  is  not  used 
for  purposes  related  to  hazardous 
materials  transportation,  in  violation  of 
49  U.S.C.  5125(g)(1). 

As  discussed  above.  Federal  hazmat 
law  provides  that  "A  State,  political 
subdivision  of  a  State,  or  Indian  tribe 
may  impose  a  fee  related  to  transporting 
hazardous  material  only  if  the  fee  is 

*  *  *  used  for  a  purpose  related  to 
transporting  hazardous  material, 
including  enforcement  and  planning, 
developing,  and  maintaining  a 
capability  for  emergency  response."  49 
U.S.C.  5125(g)(1).  Consequently,  fees 
levied  in  connection  with  the 
transportation  of  hazardous  materials 
must  be  equitable  and  used  for  a 
purpose  related  to  the  transportation  of 
hazardous  materials.  Fees  that  are  not 
used  for  a  purpose  related  to  hazardous 


materials  transportation  are  preempted. 
See  PD-9(R)  (Los  Angeles),  60  FR  at 
8784;  See  also  PD-18(R)  (Broward 
County),  65  FR  at  81959;  PD-21(R) 
(Tennessee),  64  FR  at  54479. 

The  fee  at  issue  appears  to  be  related, 
in  some  measure,  to  the  work  involved 
in  performing  the  inspection  required 
under  19  NMAC  15.4.14.3(C).  In  PD- 
21(R)  (Tennessee),  RSPA  noted  that  fees 
covering  the  cost  of  a  required 
inspection  "would  be  expected  to  be  the 
same  amount  for  both  interstate  and 
intrastate  companies"  and  have  not 
been  found  to  violate  the  Commerce 
Clause.  PD-21(R)  (Tennessee),  64  FR  , 
54478;  see  also  PD-13(R)  (Nassau 
Coimty),  Decision  on  Petition  for 
Reconsideration,  65  FR  60244. 
Cnsequently,  there  is  no  evidence  that 
New  Mexico's  vehicle  inspection  fee  is 
unfair. 

On  the  other  hand,  the  record 
supports  that  the  Bureau  collects 
vehicle  inspection  fees  frttm  intrastate 
and  interstate  carriers  and  deposits 
those  fees  into  the  State's  general  fund. 
CID  does  not  dispute  ATA's  and 
commenters'  assertions  that  the  fees  are 
not  earmarked  for  hazardous  materials 
transportation  purposes  or  actually  used 
for  hazardous  materials  transportation 
purposes  as  required  under  5125(g)(1). 
Consequently,  RSPA  cannot  find  that 
the  vehicle  inspection  fees  collected 
xuidei  the  LPG  and  CNG  Act  are  used  for 
purposes  related  to  hazardous  materials 
transportation.  Therefore,  the  vehicle 
inspection  fee  requirement  in  19  NMAC 
15.4.14.3(C)  violates  49  U.S.C. 
5125(g)(1)  and  is  preempted  by  Federal 
hazmat  law.  The  general  provision 
mandating  the  collection  of  a  reasonable 
fee  for  safety  inspections,  set  forth  at  5 
NMSA  70-5-9(0,  is  not  preempted. 

New  Mexico's  Examination  and 
Identification  Card  Fees 

As  disciissed  above.  New  Mexico 
requires  a  person  who  transports  or 
dispenses  LP  gas  to  pass  an  appropriate 
examination  based  on  the  safety 
requirements  of  the  Commission,  5 
NMSA  70-5-7(A).  New  Mexico  also 
requires  the  Bureau  to  set  a  reasonable 
fee  for  administering  the  safety 
examination.  5  NMSA  70-5-7(C). 
Persons  who  pass  the  examination  may 
not  transport  or  dispense  LP  gas  until 
they  have  received  ail  identification 
card  &t>m  the  Bureau.  19  NMAC 
15.4.9.3.  The  Bureau's  regulations 
require  that  identification  cards  be 
renewed  annually  after  payment  of  a 
"reasonable"  fee.  19  NMAC  15.4.9.4.  In 
addition,  the  Bureau  has  established  a 
$25  examination/re-examination  fee,  19 
NMAC  15.4.15.13  and  15.4.15.14.  and 
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an  annual  $10  identification  card 
renewal  fee.  19  NMAC  15.4.15.12. 

ATA  argues,  with  the  support  of  the 
majority  of  commenters,  that  New 
Mexico's  examination  and  identification 
card  fees  are  preempted  because  the  fees 
are  not  used  for  purposes  related  to 
hazardous  materials  transportation,  in 
violation  of  49  U.S.C.  5125(g)(1). 

As  discussed  above,  a  State,  political 
subdivision  of  a  State,  or  Indian  tribe 
may  impose  a  fee  related  to  hazardous 
materials  transportation  if  the  fee  is  fair 
and  used  for  hazardous  materials 
transportation  purposes.  49  U.S.C. 
3125(g)(1).  Fees  that  are  not  fair  and 
used  for  hazardous  materials 
transportation  purposes  are  preempted. 
See  PD-9(R)  (Los  Angeles),  60  FR  8784; 
See  also  PD-18(R)  (Broward  County),  65 
FR  81959;  PD-21(R)  (Tennessee).  64  FR 
54479. 

Because  Federal  hazmat  law  and  the 
HMR  specifically  allow  a  State  to 
impose  fees  related  to  hazardous 
materials  transportation,  imder  certain 
conditions,  the  New  Mexico 
requirements  at  5  NMSA  70-5-7(C)  and 
19  NMAC  15.4.9.4  that  the  Bureau  set 
"reasonable"  examination  and 
identification  card  fees  are  not 
preempted.  With  regard  to  the  Bureau's 
implementing  regidations — 19  NMAC 
15.4.15.12  throu^  15.4.15.14— there  is 
no  evidence  that  the  fees  imposed  by 
the  Bureau  on  employees  of  interstate 
and  intrastate  carriers  are 
disproportionate  to  the  work  involved 
in  adniinistering  the  New  Mexico  safety 
examination  and  in  issuing 
identification  cards.  Consequently,  the 
fees  appear  to  be  fair.  On  the  other 
hand,  CID  does  not  dispute  ATA's  and 
commenters'  assertions  that  the  fees, 
which  are  deposited  into  the  State's 
general  fund,  are  not  earmarked  or 
actually  used  for  purposes  related  to 
hazardous  materials  transportation.  As  a 
result,  the  employee  examination  and 
identification  card  fee  requirements  in 
19  NMAC  15.4.15.12  through 
15.4.15.14.  fail  to  satisfy  the 
requirement  at  49  U.S.C.  5125(g)(1)  and 
are.  thus,  preempted. 

V.  Ruling 

For  the  reasons  set  forth  above,  RSPA 
finds  that  Federal  hazmat  law  preempts 
the  following  New  Mexico 
requirements: 

A.  Vehicle  inspection  requirements  as 
applied  to  vehicles  based  outside  the 
State: 


•  19  NMAC  15.4.10.1,  requiring 
annual  vehicle  safety  inspection. 

B.  Written  examination  requirements 
as  applied  to  non-domiciled  drivers: 

•  5  NMSA  70-5-7(A),  containing 
examination  requirement  for  persons 
who  transport  or  dispense  LP  gas. 

•  19  NMAC  15.4.9.1.  establishing 
examination  requirement  for  persons 
who  transport  or  dispense  LP  gas. 

•  19  NMAC  15.4.9.2,  requiiuig 
identification  card. 

•  19  NMAC  15.4.9.3.  prohibiting 
persons  from  working  without  an 
identification  card. 

•  19  NMAC  15.4.9.4.  to  the  extent  it 
requires  annual  identification  card 
renewal. 

•  19  NMAC  15.4.9.5.  requiring  re- 
examination. 

C.  Fees: 

(1)  Licensing  fee  requirement  as 
applied  to  intrastate  and  interstate 
motor  carriers  that  move,  load,  or 
unload  LP  gas: 

•  19  NMAC  15.4.15.1.  establishing 
license  classification  and  fee  for 
wholesale  sale,  transport,  or  delivery  of 
LP  gas. 

(2)  Vehicle  inspection  and 
reinspection  fee  requirements: 

•  19  NMAC  15.4.14.3(C),  establishing 
vehicle  inspection  and  reinspection 
fees. 

(3)  Written  examination  fee 
requirements: 

•  5  NMSA  70-5-7(0.  containing 
examination  fee  requirement  for  persons 
who  transport  or  dispense  LP  gas. 

•  19  NMAC  15.4.9.4.  to  the  extent 
that  it  establishes  an  annual 
identification  card  requirement. 

•  19  NMAC  15.4.15.12,  establishing 
annual  identification  card  renewal  fee. 

•  19  NMAC  15.4.15.13,  establishing 
examination  fee. 

•  19  NMAC  15.4.15.14.  establishing 
re-examination  fee. 

For  the  reasons  set  forth  above.  RSPA 
finds  that  Federal  hazmat  law  does  not 
preempt  the  following  New  Mexico 
requirements: 

A.  Vehicle  inspection  requirements  as 
applied  to  vehicles  based  within  the 
State: 

•  19  NMAC  15.4.10.1,  requiring 
annual  vehicle  safety  inspection. 

B.  Written  examination  requirements 
as  applied  to  domiciled  drivers: 

•  5  NMSA  70-5-7(A),  containing 
examination  requirements  for  persons 
who  transport  or  dispense  LP  gas. 

•  19  NMAC  15.4.9.1,  establishing 
examination  requirement  for  persons 
who  transport  or  dispense  LP  gas. 


•  19  NMAC  15.4.9.2,  requiring 
identification  card. 

•  19  NMAC  15.4.9.3,  prohibiting 
persons  from  working  without  an  „ 
identification  card. 

•  19  NMAC  15.4.9.4,  to  the  extent  it 
requires  annual  identification  card 
renewal. 

•  19  NMAC  15.4.9.5,  requiring  re- 
examination. 

C.  Fees: 

•  5  NMSA  7&-5-7-{C),  containing 
examination  fee  requirement  for  persons 
who  transport  or  dispense  LP  gas. 

•  5  NMSA  7Q-5-9(A).  requiring 
payment  of  a  reasonable  annual  license 
fee. 

•  5  NMSA  70-5-9(O.  requiring 
payment  of  a  reasonable  safety 
inspection  fee. 

•  5  NMSA  70-5-10,  requiring  deposit 
of  fees  into  the  State  general  fund. 

•  19  NMSA  15.4.9.4,  to  the  extent 
that  it  establishes  a  reasonable  aimual 
identification  card  fee. 

V.  Petition  for  Reconsideration/Judicial 
Review 

In  accordance  with  49  CFR 
107.211(a),  "(ajny  person  aggrieved"  by 
this  decision  may  file  a  petition  for 
reconsideration  within  20  days  of 
publication  of  this  decision  in  the 
Federal  Register.  Any  party  to  this 
proceeding  may  seek  review  of  RSPA's 
decision  "in  an  appropriate  district 
court  of  the  United  States  *  *  *  not 
later  than  60  days  after  the  decision 
becomes  final."  49  U.S.C.  5125(f). 

This  decision  will  become  RSPA's 
final  decision  20  days  after  publication 
in  the  Federal  Register  if  no  petition  for 
reconsideration  is  filed  within  that  time. 
The  filing  of  a  petition  for 
reconsideration  is  not  a  prerequisite  to 
seeking  judicial  review  of  this  decision 
under  49  U.S.C.  5125(f). 

If  a  petition  for  reconsideration  of  this 
decision  is  filed  within  20  days  of 
publication  in  the  Federal  Register,  the 
action  by  RSPA's  Associate 
Administrator  for  Hazardous  Materials 
Safety  on  the  petition  for 
reconsideration  will  be  RSPA's  final 
decision.  49  CFR  107.211(d). 

Issued  in  Washington,  DC  on  September 
13,  2002t 

Robert  A.  McGuire, 
Associate  Administrator  for  Hazardous 
Materials  Safety. 
IFR  Doc.  02-23836  Filed  9-19-02:  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 
Hsh  and  Wildlife  Service 

50  CFR  Part  17 
RIN  1018-AH80 

Endangered  and  Threatened  Wildlife 
and  Plants;  Enwrgency  Rule  To 
Establish  Seven  Additional  Manatee 
Protection  Areas  In  Florida 

AGENCY:  Fish  and  Wildlife  Service, 
"Interior. 
action:  Emergency  rule. 

SUMMARY:  We,  the  Fish  and  Wildlife 
Service  (Service),  take  emergency  action 
to  establish  seven  additional  manatee 
protection  areas  in  Florida. 

This  action  is  authorized  under  the 
Endangered  Species  Act  of  1973,  as 
amended  (ESA),  and  the  Marine 
Mammal  Protection  Act  of  1972,  as 
amended  (MMPA),base  on  our 
determination  that  there  is  now 
substantial  evidence  that  imminent 
danger  of  taking  one  or  more  manatees 
at  these  sites  and  the  emergency 
designatiouof  refuges  and  sanctuaries  is 
necessary  to  prevent  taking.  In 
evaluating  the  need  for  emergency 
designation  of  additional  manatee 
protection  areas,  we  considered  the 
needs  of  the  manatee,  the  current  levels 
of  mortality,  and  the  likelihood  of 
additional  take  of  manatees  due  to 
hiunan  activity.  We  are  establishing  one 
manatee  sanctuary  in  Citrus  County,  one 
manatee  sanctuary  and  one  manatee 
refuge  in  Pinellas  County,  and  two 
manatee  sanctuaries  and  two  manatee 
refuges  in  Hillsborough  Coimty.  All 
waterbome  activities  will  be  prohibited 
within  the  sanctuaries  and  watercraft 
will  be  required  to  proceed  at  "idle 
speed"  or  slow  speed,"  as  specified 
within  the  refuges  on  a  seasonal  basis. 
EFFECTIVE  DATE:  September  20,  2002. 
This  emergency  rule  will  remain  in 
effect  throu^  January  20,  2003.  We 
anticipate  making  a  final  determination 
of  these  sites  in  a  final  rule  for  manatee 
refuges  and  sanctuaries  on  or  before 
November  1,  2002. 

ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  inspection,  by 
appointment,  during  normal  business 
hoius  at  the  Jacksonville  Field  Office,  U. 
S.  Fish  and  Wildlife  Service,  6620 
Southpoint  Drive,  South,  Suite  310, 
Jacksonville,  Florida  32216. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Hankla,  Peter  Benjamin.  Cameron 
Shaw,  or  Jim  Valade  (see  ADDRESSES 
section),  telephone  904/232-2580;  or 
visit  ova  website  at  http:// 
northflorida.fws.gav. 


SUPPLEMENTARY  INFORMATION: 

Background 

The  West  Indian  manatee  is  federally 
listed  as  an  endangered  species  imder 
the  ESA  (16  U.S.C.  1531  et  seq.)  (32  FR 
4001)  and  the  population  is  further 
protected  as  a  depleted  stock  under  the 
MMPA  (16  U.S.C.  1361-1407).  Manatees 
reside  in  freshwater,  brackish,  and 
marine  habitats  in  coastal  and  inland 
waterways  of  the  southeastern  United 
States.  The  majority  of  the  population 
can  be  foimd  in  waters  of  the  State  of 
Florida  throughout  the  year,  and  nearly 
all  manatees  winter  in  peninsular 
Florida  during  the  winter  months.  The 
manatee  is  a  cold-intolerant  species  and 
requires  warm  water  temperatures 
generally  above  20  "Celsius  (68 
"Fahrenheit)  to  survive  diuing  periods 
of  cold  weather.  During  the  winter 
months,  most  manatees  rely  on  warm 
water  from  natural  springs  and 
industrial  discharges  for  warmth.  In 
warmer  months,  they  expand  their  range 
and  are  seen  rarely  as  far  north  as  Rhode 
Island  on  the  Atlantic  Coast  and  as  far 
west  as  Texas  on  the  Gulf  Coast. 

Recent  information  indicates  that  the 
overall  manatee  population  has  grown 
since  the  species  was  listed  (U.S.  Fish 
and  Wildlife  Service  2001).  However,  in 
order  for  us  to  determine  that  an 
endangered  species  has  recovered  to  a 
point  that  it  warrants  removal  from  the 
List  of  Endangered  and  Threatened 
Wildlife  and  Plants,  the  species  must 
have  improved  in  status  to  the  point  at 
which  listing  is  no  longer  appropriate 
under  the  criteria  set  out  in  section 
4(a)(1)  of  the  ESA.  That  is.  threats  to  the 
species  that  caused  it  to  be  listed  must 
be  reduced  or  eliminated  such  that  the 
species  no  longer  fits  the  definitions  of 
threatened  or  endangered.  While 
indications  of  increasing  population 
size  are  very  encoiuaging.  there  has 
been  no  confirmation  that  significant 
threats  to  the  species,  including  hiunan- 
related  mortality,  injury,  and 
harassment,  have  been  reduced  or 
eliminated  to  the  extent  that  the  Florida 
manatee  may  be  reclassified  from 
endangered  to  threatened  status. 

Hiunan  activities,  and  particularly 
waterbome  activities,  can  result  in  the 
take  manatees.  Take,  as  defined  by  the 
ESA.  means  to  harass,  harm,  piusue, 
hunt,  shoot,  wound,  kill,  trap,  capture, 
collect,  or  to  attempt  to  engage  in  any 
such  conduct.  Harm  means  an  act  which 
kills  or  injures  wildlife  (50  CFR  17.3). 
Such  an  act  may  include  significant 
habitat  modification  or  degradation  that 
kills  or  injures  wildlife  by  significantly 
impairing  essential  behavioral  patterns, 
including  breeding,  feeding,  or 
sheltering.  Harass  includes  intentional 


or  negligent  acts  or  omissions  that  create 
the  likeUhood  of  injury  to  wildlife  by 
annoying  it  to  such  an  extent  as  to 
significantly  disrupt  normal  behavioral 
patterns,  which  include,  but  are  not 
limited  to.  breeding,  feeding,  or 
sheltering  (50  CFR  17.3). 

The  MMPA  sets  a  general 
moratorium,  with  certain  exceptions,  on 
the  take  and  importation  of  marine 
mammals  and  marine  mammal  products 
and  makes  it  imlavtrful  for  any  person  to 
take,  possess,  transport,  piuchase.  sell, 
export,  or  offer  to  purchase,  sell,  or 
export,  any  marine  mammal  or  marine 
mammal  product  imless  authorized. 
Take,  as  defined  by  section  3(13)  of  the 
MMPA  means  to  harass,  hunt,  capture, 
or  kill,  or  attempt  to  harass,  hunt, 
capture,  or  kill  any  marine  mammal. 
Harassment  is  defined  under  the  MMPA 
as  any  act  of  piusuit.  torment,  or 
annoyance  which — (i)  has  the  potential 
to  injure  a  marine  mammal  or  marine 
mammal  stock  in  the  wild;  or  (ii)  has  the 
potential  to  disturb  a  marine  mammal  or 
marine  mammal  stock  in  the  wild  by 
causing  disruption  of  behavioral 
patterns,  including,  but  not  limited  to, 
migration,  breathing,  nursing,  breeding, 
feeding,  or  sheltering. 

Human  use  of  the  waters  of  the 
southeastern  United  States  has 
increased  dramatically  as  a  function  of 
residential  growth  and  increased 
visitation.  This  phenomenon  is 
particularly  evident  in  the  State  of 
Florida.  The  population  of  Florida  has 
grown  by  124  percent  since  1970  (6.8 
million  to  15.2  million,  U.S.  Census 
Biueau)  and  is  expected  to  exceed  18 
million  by  2010,  and  20  million  by  the 
year  2020.  According  to  a  report  by  the 
Florida  Office  of  Economic  and 
Demographic  Research  (2000),  it  is 
expected  that,  by  the  year  2010, 13.7 
million  people  will  reside  in  the  35 
coastal  coimties  of  Florida.  In  a  parallel 
fashion  to  residential  growth,  visitation 
to  Florida  has  increased  dramatically.  It 
is  expected  that  Florida  will  have  83 
million  visitors  aimually  by  the  year 
2020,  up  from  48.7  million  visitors  in 
1998.  In  concert  with  this  increase  of 
hiunan  population  growth  and  visitation 
is  the  increase  in  the  number  of 
watercraft  that  travel  Florida  waters.  In  ' 
2001, 943.611  vessels  were  registered  in 
the  State  of  Florida.  This  represents  an 
increase  of  42  percent  since  1993.  The 
Florida  Department  of  Community 
A&irs  estimates  that,  in  addition  to 
boats  belonging  to  Florida  residents, 
between  300.000  and  400.000  boats 
registered  in  other  States  use  Florida 
waters  each  year. 

The  large  increase  in  human  use  of 
manatee  habitat  has  had  direct  and 
indirect  impacts  on  this  endangered 


Federal  Ragistwr/Vol.  67,  No.  183 /Friday,  September  20,  2002 /Rules  and  Regulations         59409 


species.  Direct  impacts  include  injitfies 
and  deaths  from  watercraft  collisions, 
deaths  and  injiuies  from  water  control 
structure  operations,  lethal  and 
sublethal  entanglements  with 
commercial  and  recreational  fishing 
gear,  and  alterations  of  behavior  due  to 
harassment.  Indirect  impacts  include 
habitat  destruction  and  alteration, 
including  decreases  in  water  quality 
throughout  some  aquatic  habitats, 
decreases  in  the  quantity  of  warm  water 
in  natural  spring  areas,  the  spread  of 
marine  debris,  and  general  disturbance 
frxim  human  activities. 

Activities  afiiscting  manatees  at  warm 
water  sites  include  boat  operations, 
recreational  fishing,  directed 
interactions  between  humans  and 
manatees  (including  pursuit  by 
swimmers  and  boats),  and  other 
disturbances.  Specifically,  boats 
operating  within  manatee  aggregations, 
anglers  c^ot^wg  fi«>»ing  lines  into 
aggregations,  boatns  and/or  swimmers 
pursuing  manatees,  and  other 
disruptions  cause  animals  to  disperse 
and  become  displaced  frtnn  vrarm  water 
refuges.  Displaced  animals  may  be 
exposed  to  cold  water  temperatures 
below  known  physiological  thresholds. 
EjqKMure  to  cold  may  cause 
hypothermia  or  cold  stress,  conditions 
known  to  kill  manatees  (WOTthy  1999). 
In  addition,  prolonged,  nonlethal 
exposure  to  cold  may  affect  calving 
success  and  fecundity  (Rommel  2002). 

Tyson  (1998)  documented  boating  and 
fishing  activity  in  warm  water 
discharges.  Observations  induded 
anglers  maneuvering  boats  vrithin 
manatee  aggregations,  boat  operators 
looking  for  and  petting  manatees, 
boaters  attempting  to  swim  with 
manatees,  anglers  wading  and  casting 
into  manatee  aggr^ations,  manatees 
being  hooked  and  maneuvered  while 
entangled,  a  manatee  struck  with  an 
anchor,  manatees  being  provided  with 
water,  etc.  These  activities  resulted  in 
the  displacement  of  animals,  manatees 
hooked  cnr  entangled  in  fishing  line, 
possible  boat  sti^ces,  and  other  adverse 
interactions.  Swimmer  interactions  ware 
further  doounented  by  Wooding  (1997) 
at  Three  Sisters  Springs.  Citrus  County, 
Florida.  Some  manatees  left  the  then 
unprotected  spring  area  when  boats 
with  swimmers  approcuJiied  at  the  start 
of  the  day.  Other  manatees  left  when  the 
first  swimmers  entered  the  water.  Those 
that  remained  either  ignored  swimmers 
or  turned  and  swam  out  of  reach;  a 
small  number  sought  out  physical 
contact  writh  swimmers.  Gorzelany 
observed  manatees  being  "crowded  out" 
(displaced)  by  large  numbers  of 
swimmers  searching  out  encountKS 


with  wintering  manatees  (Mote  Marine 
Laboratory,  pars.  comm.  2001). 

Anglers  have  been  observed  casting 
into  manatee  aggregations  at  warm 
water  sites,  booking  and  entangling 
manatees.  Discarded  fishing  line,  at 
times  caught  on  water  bottoms,  plants, 
and  structures,  is  also  known  to 
entangle  manatees  and  is  occasionally 
ingested  by  manatees.  Entangled 
monofilament  fishing  line  may  cut  into 
the  manatees'  skin;  manatees  are 
frequently  scarred  by  these  cuts  and 
flippers  are  occasionally  amputated 
through  the  cutting  effect  of  the  line. 
There  are  records  of  manatees  having 
died  bam  entan^ements  due  to 
infection  and  septicemia  associated 
with  these  injuries.  Manatees  ingesting 
fishing  line  and  hooks  are  known  to  die 
from  intestinal  olistructioiu,  tears  in  the 
gut,  and  other  complicatioiu. 

In  2001,  fifteen  manatees  were 
rescued  from  fishing  gear,  including 
seven  frtnn  monofilammt  line.  The 
number  of  such  incidents  has  been 
increasing  over  time;  in  the  early  phases 
of  the  program,  no  more  than  one  or  two 
incidents  were  documented  per  year. 
Recent  annual  totals  have  ranged 
between  ten  and  fifteen  reported 
incidents.  Since  1973,  a  total  of  124 
gear-associated  manatees  has  been 
rescued,  including  50  fr(»n 
monofilament  entanglement  and 
ingestion  (U.S.  Fish  and  WUdlife 
Service,  unpubl.  data).  In  addition  to^ 
these  rescues,  at  least  14  deaths  have 
been  attributed  to  monofilament  fishing 
line  and  others  are  suspected  (Florida 
Fish  and  Wildlife  Conservation 
Commission,  unpubl.  data.). 

Boats  operating  within  and  adjacent 
to  warm  water  aggregations  of  manatees 
pose  an  additional  tlureat  to  wintering 
manatees,  since  manatees  are  killed  or 
iiqured  as  a  result  of  collisions  with 
watwcraft  In  2001,  at  least  25  percent 
(82  of  325)  of  known  manatee  deaths 
were  caused  by  watercraft  This  was  the 
second  highest  year  on  record  (out  of 
more  than  27  years  of  monitoring)  for 
total  number  of  watercraft-related 
manatee  deaths.  Nonlethal  injuries  are 
also  documented  by  researchers  who 
monitor  the  accumulation  of  scars  frt>m 
boat  strikes  on  individual  manatees  on 
an  aimual  basis.  As  documented  by  the 
U.S.  Geological  Survey's  database,  most 
aninmU  that  are  known  to  have  been 
struck  are  struck  multiple  times.  Such 
nonlethal  injuries  may  reduce  calf 
production  and  survival  in  wounded 
Wales  (O'Shea  et  al.  2002).  The 
likelihood  of  adverse  mamitee 
encounters  with  watercraft  increases  in 
the  vicinity  of  wintering  sites  because  of 
the  great»  concentration  of  animals 
witibin  these  confined  areas. 


The  State  of  Florida's  manatee  carcass 
salvage  program  has  dociunented  the 
presence  of  watercraft-killed  manatees 
within  the  vicinity  of  warm  water 
discharges.  While  the  presence  of  a 
carcass  does  not  necessarily  indicate 
that  a  collision  occurred  at  that  site, 
there  are  a  few  cases  where  collisions 
have  been  documented  at  warm  water 
sites.  In  one  instance,  a  tug/barge 
maneuvering  within  the  approach  to  a 
warm-water  aggr^ation  site  ran  over  a. 
manatee,  crusmng  and  killing  the 
animal  between  the  hull  and  the  water 
bottom  (Florida  Fish  and  Wildlife 
Conservation  Commission,  unpubl. 
data.),  bi  Lee  County,  two  manatees 
using  a  secondary  virarm- water  site 
located  at  the  foot  of  a  navigation  lock 
were  struck  and  killed  by  watercraft 
operating  nearby  (Florida  Fish  and 
Wildlife  Conservation  Commission, 
unpubl.  data.).  Researchers  monitoring 
winter  manatee  aggregations  have  noted 
the  frequent  and  regular  occturenoe  of 
nonlethal.  fresh  cuts  on  animals  using 
these  sites,  particularly  at  the  outset  of 
the  wint«  season  (Hartley.  Florida 
Division  of  Parks  and  Recreaticm.  pen. 
comm.  2001;  Curtin,  U.S.  Geolo^cal 
Survey  (USGS)  Contractor,  pers.  comm. 
2001). 

To  minimigo  disturbance  at  both 
industrial  and  natural  wwm  water  sites, 
we  and  the  State  of  Florida  have 
implemented  a  series  of  Federal 
sanctuaries  and  State  protection  areas  at 
and  near  these  sites  to  ensure  that 
wintering  manatees  are  minimally 
disturiwd  during  this  critical  time  of 
year.  To  date,  the  majority  of  known 
warm  water  sites  used  by  manatees  in 
Florida  have  been  protected.  However, 
the  sites  designated  in  this  rule  provide 
additional  protection  or  enhance 
existing  protection  areas. 

Federal  authority  to  establish 
protection  areas  for  the  Flcnida  manatee 
is  provided  by  the  ESA  and  the  MMPA, 
and  is  codified  in  50  CFR,  part  17. 
subpart  J.  We  have  discretion,  by 
regulation,  to  establish  manatee 
protection  areas  whenever  there  is 
substantial  evidence  showing  such 
establishment  is  necessary  to  prevent 
the  taking  of  one  or  more  manatees.  In 
accordance  with  50  CFR  17.106,  areas 
may  be  established  on  an  emergency 
basis  when  such  takings  are  imminent. 

We  may  establish  two  types  of 
manatee  protection  areas — manatee 
refuges  and  manatee  sanctuaries.  A 
manatee  refuge,  as  defined  in  50  CFR 
17.102,  is  an  area  in  which  we  have 
determined  that  certain  waterbome 
activities  would  result  in  the  taking  of 
one  or  more  manatees,  or  that  certain 
waterixime  activities  must  be  restricted 
to  prevent  the  taking  of  one  or  more 
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manatees,  including  but  not  limited  to, 
a  taking  by  harassment.  A  manatee 
sanctuary  is  an  area  in  which  we  have 
determined  that  any  waterbome  activity 
would  result  in  the  taking  of  one  or 
more  manatees,  including  but  not 
limited  to,  a  taking  by  harassment.  A 
waterbome  activity  is  defined  as 
including,  but  not  limited  to, 
swimming,  diving  (including  skin  and 
scuba  diving),  snorkeling,  water  skiing, 
surfing,  fishing,  the  use  of  water 
vehicles,  and  dredge  and  fill  activities. 

Manatee  Settlement  Agreement 

A  settlement  agreement  between  the 
Service,  the  U.S.  Army  Corps  of 
Engineers,  and  a  coalition  of 
conservation  organizations  and 
individuals  [Save  the  Manatee  Club  v. 
Ballard.  Civil  No.  00-00076  EOS 
(D.D.C.),  January  5.  2001)  included  a 
requirement  that  the  we  propose  a  rule 
for  "new  manatee  refuges  and 
sanctuaries  throughout  peninsular 
Florida  *  *  *  to  ensure  that  adeqiiate 
protected  areas  are  available  *  *  *  to 
satisfy  the  biological  requirements  of  the 
sp>ecies,  with  a  view  towards  the 
manatee's  recovery  *  *  *."  We  further 
agreed  to  "evaluate  the  propriety  of 
invocation  of  [our]  emergency 
sanctuary/refuge  authority." 

In  a  recent  court  ruling,  dated  August 
16,  2002.  related  to  the  Settlement 
Agreement,  the  court  directed  that  we 
conduct  an  evaluate  sites  for  emergency 
designation.  Based  on  that  evaluation, 
we  have  now  determined  emergency 
designations  of  manatee  refuges  or 
manatee  sanctuaries  are  warranted  for 
seven  sites. 

Site  Selection  Process  and  Criteria 

In  oiir  initial  evaluation  of 
"imminent"  threat  of  take  at  sites  that 
may  warrant  protection  through  our 
emergency  sanctuary/refuge  designation 
authority,  which  we  conducted  in  2000- 
2001,  we  did  not  identify  any  sites 
where  takings  met  this  standard.  In 
evaluating  whether  these  sites  required 
emergency  protection,  we  had  to 
determine  whether  take  would  occur  in 
a  specific  amount  of  time.  For  example, 
large  numbers  of  animals  concentrated 
in  a  relatively  small  area  are  much  more 
likely  to  become  an  attraction  for 
humans  or  may  be  unable  to  avoid  the 
passage  of  boats.  We  also  evaluated 
whether  or  not  there  was  a  history  of 
harassment  or  other  forms  of  take  at  the 
site  and  the  likelihood  of  future  take, 
including  the  type  of  recent  mortality. 
We  further  considered  whether  there 
were  existing  protective  measures  in 
place  to  prevent  manatee  mortality. 
Finally,  we  looked  at  whether  the  type 
of  take  that  had  occurred  would  likely 


be  avoided  by  additional  protective 
measures. 

In  preparation  for  making  a  decision 
on  sites  to  propose  as  manatee 
protection  areas,  we  met  with 
representatives  from  local.  State,  and 
Federal  agencies  and  organizations 
involved  in  manatee  research, 
management,  and  law  enforcement. 
These  meetings  helped  us  develop  a  list 
of  sites  throu^out  Florida  and 
southeast  Georgia  that  manatee  experts 
believed  should  be  considered  for 
possible  designation  as  manatee 
protection  areas. 

We  published  an  advance  notice  of 
proposed  rulemaking  in  the  Federal 
Re^ster  on  September  1,  2000  (65  FR 
53222).  llie  purpose  of  the  advance 
notice  was  to  inform  the  public  that  we 
were  initiating  the  process  of 
investigating  areas  fat  possible 
designation  as  manatee  protection  areas 
and  to  solicit  initial  public  input.  We 
received  1,752  responses  to  the  advance 
notice.  Of  these,  1,737  supported  our 
effOTts  to  establish  additional  manatee 
protection  areas,  and  13  opposed  them. 
The  remaining  two  comments  did  not 
state  a  specific  opinion. 

We  also  conducted  six  public 
workshops  throughout  peninsular 
Florida  to  present  the  list  of  potential 
sites  and  to  solicit  public  input.  A  total 
of  396  people  attended  the  workshops, 
and  166  provided  either  oral  or  written 
comments.  Of  these,  79  were  general  in 
nature,  either  supporting  our  efforts  to 
establish  additional  manatee  protection 
areas  (40)  or  opposing  them  (39);  28 
participants  specifically  opposed  and  8 
specifically  supported  the  areas.  An 
additional  36  comments  were  not 
specific  to  the  topic  or  discussed  other 
items.  Fifteen  commentors  provided 
specific  information  or  comments, 
including  recommendations  to  increase 
enforcement,  increase  education,  use 
new  technology  including  satellite 
tracking  of  manatees,  and  other  rule- 
related  topics. 

We  selected  sites  to  propose  as 
manatee  protection  areas  from  the  list  of 
sites  developed  through  the  preliminary 
meetings  and  from  information  gathwed 
at  the  public  workshops  and  responses 
to  the  advance  notice.  We  based  site 
selection  on  four  factors — {1)  evidence 
that  the  site  is  used  by  manatees;  (2) 
historic  evidence  of  take  (harm  or 
harassment)  at  the  site  due  to 
waterbome  hiunan  activities;  (3)  the 
potential  for  additional  take  based  on 
manatee  and  human  use  of  the  site;  and 
(4)  a  determination  that  we  could 
implement  effective  measiues  at  the  site 
to  address  the  identified  problem. 

In  documenting  manatee  use  and 
historic  manatee  harm  and  harassment, 


we  relied  on  the  best  available 
information,  including  aerial  survey  and 
mortality  data  and  additional 
information  from  the  Florida  Marine 
Research  Institute  and  the  USGS  Sirenia 
Project.  These  data  were  supplemented 
with  information  frt>m  manatee  experts, 
the  public,  and  our  best  professional 
judgment.  In  determining  the.potential 
effectiveness  of  our  proposed  actions, 
we  considered  the  costs  of  managing 
and  enforcing  manatee  protection  areas 
and  the  benefits  (or  lack  thereof)  to 
manatee  conservation.  Costs  associated 
with  site  management  include 
installation  and  maintenance  of 
appropriate  signage,  public  education, 
and  enforcement.  In  addition, 
designation  of  sanctuaries  in  the  waters 
bordered  by  private  property  entail 
additional  administrative  burdens  in 
terms  of  identifying  and  providing 
access  to  affected  residents.  Finally,  we 
evaluated  the  effectiveness  of  our 
proposed  actions  against  the  likely 
efiieM::tiveness  of  anticipated  similar 
actions  by  State  and/or  local 
governments.  It  was  our  goal  to  avoid 
sites  that  could  be  most  effectively 
addressed  by  State  or  local  government 
and  we  have  made  every  effort  to  make 
our  designations  consistent  with  the 
existing  adjacent  State  or  local 
designations. 

Previous  Fed«-al  Action 

On  August  10,  2001,  we  published  in 
the  Federal  Register  a  proposed  rule  to 
establish  16  additional  manatee 
protection  areas  (66  FR  42318), 
including  the  seven  areas  designated  in 
this  emergency  rule.  In  the  proposed 
rule,  we  requested  all  interested  parties 
to  submit  factual  reports  or  infimnation 
that  might  contribute  to  the 
development  of  a  final  rule.  We  sent 
direct  notification  of  the  proposal  and 
public  hearings  to  3,258  institutions  and 
individuals,  including  Federal  and  State 
agencies,  county  governments,  scientific 
organizations,  and  interested  parties.        < 
We  published  legal  notices  annoimcing 
the  proposal,  inviting  public  conunent, 
and  announcing  the  si^edule  for  public 
hearings,  on  August  30,  2001,  in  die  Fort 
Myers  News-Press,  Citrus  County 
Chronicle,  Daytona  Beach  News- 
Journal,  and  Naples  Daily  News,  on 
August  31,  2001,  in  the  St.  Petersburg 
Times,  Miami  Herald,  Orlando  Sentinel, 
Charlotte  Sun-Herald,  and  Tallahassee 
Democrat,  and  on  September  4,  2001,  in 
Florida  Today.  The  comment  period 
closed  on  October  9, 2001.  We  held  the 
public  hearings  at  the  Plantation  Inn 
and  Conference  Center  in  Crystal  River, 
Florida,  on  September  10,  2001; 
Harborview  Convention  Center  in 
Clearwater,  Florida,  on  September  11. 
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2001;  Holiday  Inn  in  Venice.  Florida,  on 
September  12.  2001;  and  the  Radisson 
Hotel  &  Conference  Center  in 
Melbourne,  Florida,  on  September  13. 
2001.  Approximately  315  people  were 
in  attendance  at  the  public  hearings.  We 
received  oral  comments  from.  121 
individuals. 

During  the  comment  period,  we 
received  approximately  3,500  written 
and  oral  conunents  concerning  the 
proposal.  Most  expressed  opposition  to, 
or  concern  about,  the  proposed 
designation;  however,  a  number  of 
individuals  supported  the  proposed 
action.  Opposition  to  the  proposed 
designation  primarily  centered  on 
perceived  economic  effects  and 
potential  inconvenience  to  boaters 
resulting  from  the  action,  and  the 
adequacy  of  current  State  conservation 
actions  to  protect  the  manatee.  We 
received  comments  bom  one  State 
agency  and  the  Governor  of  Florida.  The 
remaining  comments  were  from 
individuals  or  representatives  of 
organizations  or  groups.  The  Governor 
of  Florida  stated  support  for  the 
proposed  action.  On  January  7.  2002.  we 
published  a  final  rule  that  established 
two  additional  manatee  protection  areas 
located  within  the  water  bodies 
commonly  known  as  the  Barge  Canal 
and  Sykes  Creek,  in  Brevard  County  (67 
FR  680).  We  will  publish  in  the  Federal 
Register  a  final  decision  on  the  manatee 
protection  areas  included  in  this 
emergency  rule  and  the  seven  remaining 
manatee  protection  areas  from  the 
August  10.  2001.  proposed  rule  no  later 
than  November  1.  2002.  In  addition  to 
publishing  this  rule  in  the  Federal 
Register,  we  will  post  it  on  our  website 
and  publish  notice  in  the  following 
newspapers:  Citrus  County  Chronicle, 
Orlando  Sentinel,  St.  Petersburg  Times, 
Sarasota  Herald-Tribune,  Tallahassee 
Democrat,  and  Tampa  Tribune. 

Reasons  for  Emergency  Determination 

In  deciding  to  implement  this 
emergency  rule,  we  have  carefully 
assessed  die  best  available  information 
to  evaluate  manatee  and  human 
interactions  at  these  seven  sites.  We 
now  believe  these  7  wintering  sites, 
described  in  our  August  10,  2001, 
proposed  rule  to  establish  16  additional 
manatee  protection  areas  in  Florida  (66 
FR  42318),  meet  the  criteria  for 
emergency  designation.  We  believe  that 
there  is  imminent  danger  of  a  take  of 
one  or  more  manatees  in  these  warm- 
water  wintering  sites  because  manatees 
congregate  in  these  locations  seasonally, 
there  is  a  history  of  harassment  at  these 
and/or  similar  sites,  future  take  is  likely, 
current  regulatory  measures  are 
inadequate,  and  anticipated  State  or 


local  actions  will  not  have  been 
finalized  or  implemented  to  be  in 
effective  for  the  winter  season. 
Emergency  designation  is  appropriate  at 
this  time  because  it  will  reduce  the 
potential  for  take  to  occur  before  a  final 
designation  can  be  prepared,  published 
and  posted  for  these  sites.  The  nature  of 
taking  manatees  at  these  sites  is  through 
harassment  and  injury  and/or  mortality 
bom  human  interactions,  including 
boating  and  fishing  within  nearby 
manatee  aggregation  areas.  This  type  of 
take  has  been  documented  in  other 
warm-water  wintering  sites  in  Florida 
where  people  have  access  to 
congregated  manatees  without  sufficient 
protective  measures.  Emergency 
designation  of  these  warm  water 
wintering  sites  is  consistent  with 
previous  Service  designations  because 
all  previous  emergency  designations 
have  involved  other  winter  aggregation 
sites. 

Manatee  presence  at  these  sites  has 
been  closely  documented  by  manatee 
researchers  in  more  than  30  years  of 
assessing  manatee  use  of  these  sites 
(Hartman  1979,  Weigle  et  al.  2001,  and 
Wright  et  al.  2002).  Researchers  have 
visited  the  sites  to  photo-document  the 
individual  identities  of  manatees  using 
these  areas  (Florida  Fish  and  Wildlife 
Conservation  Commission,  unpubl. 
data).  Manatees  have  been  tagged  and 
monitored  to  better  understand  use 
patterns  associated  with  the  sites 
(Weigle  et  al.  2001).  Flamm  summarized 
tagged  manatee  behavior  and  plotted 
common  use  sites  and  travel  corridors. 
These  summaries  characterize  the 
Batrow  and  Big  Bend  power  plant  sites 
as  extensively  used  areas  and  portray 
travel  corridors  adjacent  to  and  between 
all  three  power  plant  sites  (pers.  Comm., 
2002).  Also,  researchers  have  surveyed 
the  sites  with  airplanes  and  helicopters 
in  an  effort  to  come  up  with  a  minimum 
population  estimate  of  the  animals 
known  to  use  these  sites  (Ackerman  et 
al.  1995,  Edwards,  pers.  comm.  2002). 
These  estimates  reveal  that  these  areas 
are  used  by  significant  numbers  of 
manatees,  during  the  winter.  Researchers 
have  observed  123  manatees  at  Blue 
Waters.  Researchers  have  seen  as  many 
as  102  manatees  using  the  Bartow 
effluent  and  a  maximum  count  of  316 
manatees  at  the  Tampa  Electric 
Company's  Big  Bend  power  plant 
(Florida  Fish  and  Wildlife  Conservation 
Commission,  unpublished  data  2002). 
Between  25  and  100  manatees  have 
been  observed  at  the  Port  Sutton  site 
(U.S.  Fish  and  Wildlife  Service,  2001). 

Harassment  has  been  dociunented  at 
two  of  these  four  sites  (Blue  Waters  and 
the  Tampa  Electric  Company's  Big  Bend 
power  plant).  At  Blue  Waters,  people 


and  boats  in  the  water  have  been 
observed  pursuing  manatees,  and  boat 
operations  within  the  aggregation  areas 
have  disrupted  resting  manatees, 
causing  them  to  flee  (Wells,  Mote 
Marine  Laboratory,  pers  comm.  2000). 
Anglers  have  been  seen  at  the  Tampa 
Electric  Company's  Big  Bend  power 
plant,  casting  into  and  disrupting 
resting  animals.  Boat  traffic  within  this 
area  has  also  been  observed  to  cause 
manatees  to  flee  (Florida  Fish  and 
Wildlife  Conservation  Commission, 
impubl.  data).  Researchers  documented 
significant  use  of  the  Bartow  power 
plant  waters  by  boats  (Flamm,  pers. 
Comm.  2002).  Harassment  has  been 
documented  at  other  power  plants 
(Tyson  1998).  Given  the  similarities 
between  the  Big  Bend  power  plant  and 
the  other  two  power  plant  sites  at 
Bartow  and  Port  Sutton,  and  other  warm 
water  discharges  around  the  state,  there 
it  is  highly  likely  that  similar  activities 
will  take  place  at  these  sites  as  well. 

Observed  harassment  has  taken  place 
despite  current  protections  at  these 
warm  water  sites.  The  Blue  Waters  and 
surrounding  areas  are  protected  under 
the  authority  of  the  State's  Florida 
Manatee  Sanctuary  Act.  This 
designation  requires  boat  operators  to 
reduce  their  speeds  in  proximity  to  the 
aggregation  site,  yet  fails  to  prevent  the 
public  bom  interacting  with  manatees 
within  the  aggregation  area.  The  State 
similarly  protects  the  Big  Bend  site — a 
"No  Entry"  area  and  slow/idle  speed 
zones  have  been  designated  within  the 
area  of  the  power  plant.  The  extent  of 
these  protections  foils  to  prevent  the 
public  from  interacting  with  manatees 
and  the  area  of  the  speed  restrictions 
fails  to  provide  manatees  with  an 
adequate  protective  buffer.  Anglers  are 
able  to  get  close  enough  to  cast  into 
manatee  aggregations  and  boats 
continue  to  operate  at  high  speeds 
within  manatee  travel  approaches.  A 
seasonal  "No  Motorboat  Entry"  zone, 
designated  by  Pinellas  County,  is  in 
effect  at  the  Bartow  site.  This 
designation  allows  public  access  to  the 
warm-water  aggregation  area,  an  area 
similar  to  other  discharges  where 
manatees  have  been  harassed  by  anglers, 
boaters,  and  swimmers.  Port  Sutton  is 
currently  unprotected  and  manatees  are 
vulnerable  to  similar  pressures  at  this 
site.  The  State  of  Florida  and  other 
government  entities  have  proposed 
supplemental  protective  measures  for 
some  of  these  sites;  the  State  has 
proposed  to  better  protect  the  Blue 
Waters  and  has  included  the  Port  Sutton 
site  in  its  list  of  sites  in  need  of 
protection.  Hillsborough  Coimty  has 
similarly  promised  to  supplement 
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protection  at  the  Big  Bend  site. 
However,  agency  implementation  of 
these  measures  is  not  scheduled  to 
occur  prior  to  this  winter. 

Use  of  our  emergency  authority  to 
designate  manatee  refuges  and 
sanctuaries  will  allow  us  to  expedite 
protection  at  these  sites.  We  are  working 
to  finalize  a  rule  on  the  August  10,  2001, 
proposed  areas  and  we  anticipate 
publication  of  our  final  detennination 
on  or  before  November  1,  2002.  If  we 
waited  until  the  final  rule  annoxmcing 
the  agency's  final  determination  were  to 
be  published  on  November  1  to 
designate  the  sites,  the  areas  would  not 
be  posted  imtil  a  significant  part  of  the 
critical  wintering  period  had  passed.  By 
using  our  emergency  rulemaking 
authority,  we  will  be  able  to  expedite 
designation  and  posting  of  these  areas. 
We  have  discretionary  authority,  50  CFR 
17.106,  to  take  emergency  action  when 
there  is  "substantial  evidence"  that  take 
of  one  or  more  manatees  is  "imminent" 
and  such  action  "is  necessary  to 
prevent"  this  take.  The  emergency 
designation  is  limited  to  120  days.  The 
effect  of  this  authority  is  to  allow  us  to 
implement  manatee  protection  measures 
on  an  accelerated  schedule.  We 
interpret  "imminent"  take  to  be  that 
which  would  be  reasonably  certain  to 
occur  during  the  time  it  woidd  take  to 
propose  and  finalize  a  rule  designating 
a  site  as  a  refuge  or  sanctuary.  As  winter 
approaches,  we  now  believe  the 
wintering  sites  in  our  August  10,  2001, 
Federal  Register  notice  (proposed 
refuges  and  sanctuaries  rule)  qualify  for 
emergency  designation.  We  believe 
there  is  imminent  danger  of  a  take  of 
one  or  more  manatees  in  these  warm- 
water  wintering  sites  because  manatees 
congregate  in  these  locations;  there  is  a 
history  of  harassment  at  these  sites; 
future  take  is  likely;  there  are  no 
protective  measures  in  place  or  the 
ciirrent  protective  measures  are 
inadequate;  and,  the  anticipated  actions 
by  the  state  or  coimties  will  not  be 
implemented  in  time  for  this  winter 
season.  In  addition  higher  manatee 
mortalities  indicate  that  protecting  these 
sites  from  activities  that  might  affect 
productivity  or  survival  is  more  critical 
than  was  believed  in  previous  years. 
Emergency  designation  is  appropriate  at 
this  time  because  it  will  reduce  the 
potential  for  take  to  occur  before  a 
proposed  and  final  designation  can  be 
prepared  and  published  for  these  sites. 
The  natiire  of  the  danger  at  these  sites 
is  taking  of  manatees  through 
harassment  and  injury  and/or  mortality 
frt)m  human  interaction.  This 
interaction  typically  includes  boating  or 
fishing  in  areas  used  by  the  congregated 


manatees.  Therefore,  we  are  establishing 
these  seven  manatee  protection  areas  on 
an  emergency  basis  to  prevent  the 
imminent  taking  of  one  or  more 
manatees  by  providing  maximum 
protection  for  manatees  imtil  permanent 
sanctuaries  and  refuges  are  put  in  place. 

E£Eective  Date 

We  are  making  this  rule  effective 
upon  publication.  In  accordance  with 
the  Administrative  Procedure  Act,  we 
find  good  cause  as  required  by  5  U.S.C. 
553  (d)(3)  to  make  this  rule  effective 
immediately  upon  publication  in  the 
Federal  Register.  As  discussed  under 
"Reasons  For  Emergency 
Determination,"  we  need  to  establish 
these  manatee  protection  areas  prior  to 
the  time  when  manatees  will  be  seeking 
wanner  waters  for  the  winter.  A  30-day 
delay  in  making  these  sites  effective 
would  result  in  further  risks  of  manatee 
mortality,  injury  and  harassment  during 
the  period  of  delay.  In  view  of  the 
finding  of  substantial  evidence  that 
taking  of  manatees  at  these  seven  sites 
is  inuninent,  we  believe  good  cause 
exists  to  make  this  rule  effective  upon 
publication.  For  the  same  reasons,  we 
also  believe  that  we  have  good  cause 
under  5  U.S.C.  553  (b)(3)(B)  to  issue  this 
rule  without  notice  and  public 
procedure.  In  a  proposed  rule  of  August 
10,  2001  (66  FR  42318).  we  solicited 
public  comment  on  the  seven  manatee 
protection  areas  established  by  this  rule 
as  required  by  5  U.S.C.  553).  The  time 
required  to  complete  the  standard  rule 
making  process  would  be  contrary  to  the 
public  interest  because  of  the  imminent 
threat  to  manatees  and  the  need  to 
provide  immediate  protection  through 
emergency  action. 

Definitions 

"Idle  speed"  means  the  minimum 
speed  needed  to  maintain  watercraft 
steerage. 

"Planing"  means  riding  on  or  near  the 
water's  surfoce  as  a  residt  of  the 
hydrodynamic  forces  on  a  watercraft's 
hull,  sponsons  (projections  frt)m  the 
side  of  a  ship),  foils,  or  other  surfaces. 
A  watercraft  is  considered  on  plane 
when  it  is  being  operated  at  or  above  the 
speed  necessary  to  keep  the  vessel 
planing. 

"Slow  speed"  means  the  speed  at 
which  a  watercraft  proceeds  when  it  is 
fully  off  plane  and  completely  settled  in 
the  water.  Watercraft  must  not  be 
operated  at  a  speed  that  creates  an 
excessive  wake.  Due  to  the  different 
speeds  at  which  watercraft  of  different 
sizes  and  configurations  may  travel 
while  in  compliance  with  this 
definition,  no  specific  speed  is  assigned 
to  slow  speed.  A  watercraft  is  not 


proceeding  at  slow  speed  if  it  is:  (1)  On 
a  plane,  (2)  in  the  process  of  coming  up 
on  or  coming  off  of  plane,  or  (3)  creating 
an  excessive  wake.  A  watercraft  is 
-proceeding  at  slow  speed  if  it  is  fully  off 
plane  and  completely  settled  in  the 
water,  not  creating  an  excessive  wake. 

"Slow  speed  (channel  exempt)" 
designates  a  larger  area  where  slow 
speed  is  required,  through  which  a 
maintained,  marked  cluumel  is  exempt 
from  the  slow  speed  requirement. 

"Slow  speed  (channel  included)" 
means  that  the  slow-speed  designation 
applies  to  the  entire  marked  area, 
including  within  the  designated 
channel. 

"Wake"  means  all  changes  in  the 
vertical  height  of  the  water's  surface 
caused  by  the  passage  of  a  watercraft, 
including  a  vessel's  bow  wave,  stem 
wave,  and  propeller  wash,  or  a  / 
combination  of  these. 

Exceptions 

Existing  regulations  provide 
regulatory  relief  for  watercraft  access  to 
private  residences,  boat  houses,  and 
boat  docks  located  in  manatee 
sanctuaries  (50  CFR  17.108).  Sanctuaries 
described  in  this  emergency  rule  are 
located  in  areas  adjoining  property 
owned  by  public  and  other  private 
property  owners.  Public  and  private 
property  owners  will  be  permitted  to 
access  and  maintain  property  within 
respective  manatee  sanctuaries.  From 
October  1  through  March  31,  watercraft 
operations  (conducted  by  appropriately 
identified  vessels)  will  be  restricted  to 
idle  speed.  Maintenance  activities 
necessary  for  maintaining  property  and 
waterways  during  this  period  of  time  are 
also  allowed,  subject  to  any  applicable 
Federal,  State,  and/or  local  government 
permitting  requirements.  We  believe 
that  these  exceptions  vrill  ensure  that 
this  rule  has  a  minor  impact  on 
activities  conducted  by  public  and 
.private  property  owners. 

Areas  Designated  as  Manatee 
Sanctuaries  and  Refuges  by  Emergency 
Rule 

Blue  Waters  Manatee  Sanctuary 

We  are  establishing  a  seasonal 
manatee  sanctuary,  containing  1.7 
hectares  (ha)  (4.1  acres)  more  or  less,  at 
the  headwaters  of  the  Homosassa  River, 
adjacent  to  the  Homosassa  Springs  State 
Wildlife  Park,  commonly  referred  to  as 
the  Blue  Waters,  in  Citrus  Coimty.  All 
waterbome  activities  will  be  prohibited 
from  October  1  through  March  31, 
inclusive. 

The  headwaters  of  the  Homosassa 
River  are  an  important  vrintering  site  for 
manatees  (U.S.  Fish  and  Wildlife 
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Service,  tmpublished  data).  The  site  is 
in  close  proximity  to  the  Homosassa 
Spring,  a  Class  1  magnitude  spring, 
which  provides  warm  water  from  the 
Florida  aquifer.  This  warm  water  is 
essential  to  the  survival  and  well-being 
of  a  significant  number  of  manatees 
during  cold  weather  periods.  In  recent 
years,  animalw  have  been  observed  at 
this  warm  water  site  as  early  as  October. 
As  many  as  123  manatees  have  been 
observed  on-site  during  a  single  day 
(U.S.  Fish  and  Wildlife  Service, 
unpublished  data).  Homosassa  Springs 
State  Wildlife  Park,  located  directly 
upstream  from  the  site,  is  not  accessible 
to  the  manatees  wintering  at  Blue 
Waters  because  the  spring  head  is  used 
to  confine  and  treat  distressed  manatees. 

The  presence  of  manatees,  coupled 
with  the  shallow  clear  nature  of  tne 
water,  has  attracted  an  increasingly 
large  nxunber  of  swimmers  and  divers  to 
the  site.  These  visitors  come  to  the  site 
to  swim  with  and  otherwise  engage 
manatees.  The  waters  of  the  Homosassa 
River  are  currently  regidated  as  an  idle 
speed  zone,  and  the  State  Patk 
maintains  a  no-entry  zone  &t>m  a  line 
approximately  61  meters  (200  fiset) 
upstream  of  the  confluence  of  the  spring 
run  and  the  northeast  fork  of  the  river. 
The  niunber  of  visitors  has  grown  to  the 
point  where  manatees  are  observed 
leaving  the  site  and  swimming 
downstream  into  colder  waters 
(Gorzelany,  Mote  Marine  Laboratory, 
pers.  comm.  2001).  The  establishment  of 
a  manatee  sanctuary  at  this  location  will 
provide  wintering  manatees  with  an 
undisturbed  area  free  from  harassment. 
The  public  will  continue  to  have 
opportunities  to  interact  with  manatees 
outside  of  the  proposed  sanctuary. 

Tampa  Bay  Manatee  Sanctuaries  and 
Refuges 

A  significant  number  of  manatees 
from  the  southwest  Florida 
subpopulation  rely  on  power  plant 
disdiarges  in  the  "Tampa  Bay  area  for 
warmth  diuing  the  cold  winter  months 
(Florida  Fish  and  Wildlife  Conservation 
Commission,  unpublished  data).  These 
sites  include  the  Bartow  Electric 
Generating  Plant,  and  the  Tampa 
Electric  Company's  Big  Bend  and 
Gaimon  electric  generating  stations.  To 
prevent  taking  tluough  mortality,  injuiy. 
and  harassment  within  the  Tampa  Bay 
region,  we  are  designating  a  series  of 
manatee  sanctuaries  and  refuges  at  these 
warm  water  sites.  The  sanctuaries  will 
minimize  harassment  within  the  warm 
water  aggregation  sites,  specifically 
targeting  adverse  interactions  between 
angers  and  people  wanting  to  interact 
with  manatees.  The  designation  of 
manatee  refuges  will  reduce  the 


likelihood  of  boat  collisions  with 
manatees  in  common  areas  used  to  enter 
and  leave  the  warm  water  sites. 
Minimizing  disturbance  of  manatees  at 
these  warm  water  sites  diiring  winter 
months  is  important  to  the  well-being  of 
these  animals  and  consistent  with 
efforts  to  recover  the  Florida  manatee. 

Bartow  Electric  Generating  Plant 
Manatee  Sanctuary 

We  are  establishing  a  seasonal 
manatee  sanctuary,  containing 
approximately  73.5  ha  (181.5  acres),  at 
the  warm  water  discharge  of  the  Bartow 
Electric  Generating  Plant  in  Tampa  Bay, 
Pinellas  County,  lliis  seasonal  closure 
will  prohibit  aU  waterbome  activity  at 
this  site  from  October  1  throiigh  March 
31,  inclusive.  In  addition,  we  are 
establishing  a  manatee  refuge  in  the 
South  Gandy  Navigation  Channel  north 
of  the  site.  We  have  designated  this 
sanctuary  based  on  observed  manatee 
use  patterns  documented  dxiring  cold 
weather  periods  (Hartman  1979,  Wright 
et  al.  2002,  Weigle  et  al.  2001)  and  on 
observations  of  takings  known  to  occur 
at  warm  water  sites  (Tyson  1998, 
Wooding  1997). 

Warm  water  effluent  from  this  plant 
attracts  manatees  during  cold  weathw 
periods.  The  maximum  manatee  count 
at  this  site  was  102  manatees  on 
February  25, 1999  (Florida  Fish  and 
Wildlife  Conservation  Commission, 
unpublished  data).  Similar  to  otbet 
warm  water  discharges,  large  niunbers 
of  fish  are  also  attracted  to  the  heated 
effluent  at  this  site.  As  a  result,  both 
anglers  and  manatee  enthusiasts  are 
attracted  to  the  site,  leading  to  increased 

Potential  for  cases  of  harm  and 
arassment  to  manatees. 

Researchers  have  dociunented  boat 
operators,  anglers,  and  swimmers 
disrupting  wintering  manatees  in  outfell 
arras.  Boat  operators  maneuvering 
within  manatee  aggregations,  anglers 
hooking  manatees,  and  people  pursuing 
manatees,  disturb  and  disperse  these 
resting  animals,  at  times  forcing  them 
into  colder,  life-threatening  waten 
(Tyson  1998).  Lethal  takes  are  also 
known  to  occur — manatees  have  died 
from  entanglement  with  fishing  line  and 
are  vulnerable  to  boat  collisions, 
especially  in  high  speed  imregulated 
areas  (Florida  Fish  and  Wildlife 
Conservation  Commission,  unpubl. 
data). 

Pinellas  County  recenUy  adopted, 
through  a  local  ordinance,  a  no-motor 
zone,  in  which  only  nonmotorized 
watercraft  are  permitted  in  the 
immediate  area  of  the  outflow.  While 
we  are  encouraged  by  this  initial  action, 
we  believe  that  this  designation  does 
not  address  all  types  of  harassment  at 


this  important  winter  site.  For  example, 
anglers  will  continue  to  cast  into 
manatee  aggregations  and  people  will 
continue  to  approach  manatees. 
Establishing  a  sanctuary  at  this  site  will 
provide  manatees  with  complete, 
undistiirbed  use  of  this  warm  water 
discharge  site. 

South  Gandy  Navigation  Channel 
Manatee  Refuge 

We  are  establishing  a  seasonal 
manatee  refuge,  containing 
approximately  30.3  ha  (74.8  acres),  in 
the  South  Gandy  Navigation  Channel 
north  of  the  Bartow  Electric  Generating 
Plant  in  Pinellas  Coimty,  with  the 
purpose  of  regulating  watercraft 
operation  to  slow  speed  from  October  1 
through  March  31,  inclusive. 

The  likelihood  of  adverse  manatee 
encounters  with  watercraft  is  increased 
in  the  vicinity  of  wintering  sites,  such 
as  the  discharge  of  the  Bartow  Electric 
Generating  Pluit,  because  of  the  greater 
concentration  of  animals  within  these 
confined  areas.  Regulating  this  area 
used  by  both  manatees  and  boaters  as  a 
slow-speed  zone  rather  than  as  a 
sanctuary  will  aBatd  watercraft  ingress 
and  egress  through  the  area  with  a 
itiinimiini  anticipated  adverse  impact  to 
manatees. 

Tampa  Electric  Company's  Big  Bend 
Manatee  Sanctuary 

We  are  establishing  a  seasonal 
manatee  sanctuary,  containing 
approximately  30.8  ha  (76.2  acres),  at 
the  warm  water  discharge  of  the  Tampa 
Electric  Company's  Big  Bend  Electric 
Generating  Station  in  Tampa  Bay, 
Hillsborough  County.  This  seasonal 
closure  will  prohibit  all  waterbome 
activity  at  this  site  from  October  1 
through  March  31,  inclusive.  In 
addition,  we  are  establishing  a  manatee 
refuge  in  the  area  south  of  this  sanctuary 
(see  Tampa  Electric  Company's  Big 
Bend  Manatee  Refuge  below).  We  have 
decided  to  establish  this  sanctuary 
based  on  observed  manatee  use  patterns 
documented  during  cold  weather 
periods  (Wright  et  al.  2002,  Weigle  et  al. 
2001,  Hartman  1979)  and  on 
observations  of  takings  known  to  occur 
at  this  (Florida  Fish  and  Wildlife 
Conservation  Commission,  impubl. 
data.)  and  other  warm  water  sites 
(Tyson  1998,  Wooding  1997). 

Warm  water  effluent  from  this  plant 
attracts  manatees  during  cold  weather  - 
periods.  The  maximiun  manatee  count 
at  this  site  was  316  manatees  on  January 
6,  2001  (Florida  Fish  and  Wildlife 
Conservation  Commission,  unpublished 
data).  Similar  to  other  warm  water 
discharges,  large  numbers  of  fish  are 
also  attracted  to  the  heated  effluent  at 
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this  site.  As  a  result,  both  anglers  and 
manatee  enthusiasts  are  attracted  to  the 
site,  leading  to  increased  potential  for 
cases  of  harm  and  harassment  of 
manatees. 

Researchers  have  documented  boat 
operators,  anglers,  and  swimmers 
disrupting  wintering  manatees  in  outfall 
areas.  Boat  operators  maneuvering 
within  mwatee  aggregations,  anglers 
hooking  manatees,  and  people  pursuing 
manatees,  disturb  and  disperse  these 
resting  animals,  at  times  forcing  them 
into  colder,  life-threatening  waters 
(Tyson  1998).  Lethal  takes  are  also 
known  to  occur — manatees  have  died 
from  entanglement  with  fishing  line  and 
are  vulnerable  to  boat  collisions, 
especially  in  high  speed  unregulated 
areas  (Florida  Fish  and  Wildlife 
Conservation  Commission,  unpubl. 
data). 

There  is  currently  a  seasonal  no-entry 
zone  in  the  immediate  vicinity  of  the 
Big  Bend  discharge.  The  zone  is  too 
small,  however,  to  prevent  harassment 
of  manatees  by  fishermen,  who  cast  into 
the  aggregation  area.  A  sanctuary  at  this 
site  will  expand  the  existing  protection 
area  and  should  adequately  protect 
manatees  from  harassing  fishing 
activities  during  the  winter  months.  We 
have  selected  this  site  based  on  manatee 
use  patterns  documented  during  the 
winter  (Wright  et  al.  2002,  Weigle  et  al. 
2001,  Hartman  1979,  Florida  Fish  and 
Wildlife  Conservation  Commission, 
unpubl.  data.).        j 

Tampa  Electric  Company's  Big  Bend 
Manatee  Refuge 

We  are  establishing  a  manatee  refuge, 
encompassing  approximately  93.5  ha 
(231  acres),  in  the  waters  adjacent  to 
and  south  of  the  manatee  sanctuary  at 
the  Tampa  Electric  Company's  Big  Bend 
Electric  Generating  Station  in 
Hillsborough  County  to  provide 
watercraft  ingress  and  egress  to  the 
lagoon  and  canals  in  North  Apollo 
Beach.  Watercraft  activity  within  this 
refuge  will  be  regulated  to  idle  speed 
from  October  1  through  March  31, 
inclusive. 

-  The  likelihood  of  adverse  manatee 
encounters  with  watercraft  is  increased 
in  the  vicinity  of  wintering  sites,  such 
as  the  warm  water  discharge  of  the 
Tampa  Electric  Company's  Big  Bend 
Electric  Generating  Station,  because  of 
the  greater  concentration  of  animals 
within  these  confined  areas.  Regulating 
this  area  as  an  idle-speed  zone  rather 
than  as  a  sanctuary  will  afford 
watercraft  ingress  and  egress  through 
the  area  with  a  minimum  anticipated 
adverse  impact  to  manatees. 


Port  Sutton  Manatee  Sanctuary 

We  are  establishing  a  seasonal 
manatee  sanctuary,  encompassing 
approximately  1.1  ha  (2.7  acres),  at  the 
warm  water  discharge  of  the  Tampa 
Electric  Company's  Gannon  Electric 
Generating  Station  in  Tampa  Bay, 
Hillsborough  County.  This  seasonal 
closure  will  prohibit  all  waterbome 
activity  at  this  site  from  October  1 
through  March  31,  inclusive.  We  have 
decided  to  establish  this  sanctuary 
based  on  observed  manatee  use  patterns 
dociunented  during  cold  weather 
periods  when  the  plant  was  discharging 
warm  water  (Wri^t  et  al.  2002,  Weigle 
et  al.  2001,  Hartman  1979)  and  on 
observations  of  takings  known  to  occur 
at  other  warm  water  sites  (Tyson  1998, 
Wooding  1997). 

Warm  water  effluent  from  this  plant 
has  attracted  manatees  diiring  cold 
weather  periods.  Between  25  and  100 
manatees  are  known  to  use  this  site 
(Florida  Fish  and  Wildlife  Conservation 
Commission,  impublished  data).  Similar 
to  other  warm  water  discharges,  large 
numbers  of  fish  may  be  attracted  to  this 
heated  effluent.  As  such,  both  anglers 
and  manatee  enthusiasts  may  be 
attracted  to  the  site,  leading  to  an 
increased  potential  for  cases  of  harm 
and  harassment  to  manatees. 

Researchers  have  documented  boat 
operators,  anglers,  and  swimmers  to 
disrupting  wintering  manatees  in  outfall 
areas.  Boat  operators  maneuvering 
within  manatee  aggregations,  anglers 
hooking  manatees,  and  people  pursuing 
manatees,  disturb  and  disperse  these 
resting  animals,  at  times  forcing  them 
into  colder,  life-threatening  waters 
(Tyson  1998).  Lethal  takes  are  also 
known  to  occiu::  manatees  have  died 
from  entanglement  with  fishing  line  and 
are  vulnerable  to  boat  collisions, 
especially  in  high  speed  imregulated 
areas  (Florida  Fish  and  Wildlife 
Conservation  Commission,  unpubl. 
data). 

Port  Sutton  Manatee  Refuge 

We  are  designating  the  Port  Sutton 
area  ^turounding  the  proposed  manatee 
sanctuary  at  the  Tampa  Electric 
Company's  Gannon  Electric  Generating 
Station,  in  Hillsborough  Coimty,  as  a 
manatee  refuge.  The  refuge  area 
includes  approximately  39.2  ha  (96.9 
acres).  Watercraft  will  be  required  to 
proceed  at  idle  speed  within  this  refuge 
&t)m  October  1  through  March  31, 
inclusive. 

The  likelihood  of  adverse  manatee 
encounters  with  watercraft  is  increased 
in  the  vicinity  of  wintering  sites,  such 
as  the  warm  water  outfall  of  the  Tampa 
Electric  Company's  Gannon  Electric 


Generating  Station,  because  of  the 
greater  concentration  of  animals  within 
these  confined  areas.  Regulating  this 
area  as  an  idle-speed  zone  rather  than  as 
a  sanctuary  will  afford  watercraft 
ingress  and  egress  through  the  area  with 
a  miniimitn  anticipated  adverse  impact 
to  manatees. 

Clarity  of  the  Rule 

Executive  Otdet  12866  requires  each 
agency  to  write  regulations/notices  that 
are  easy  to  understand.  We  invite  your 
comments  on  how  to  make  this 
emergency  rule  easier  to  understand, 
including  answers  to  questions  such  as 
the  following:  (1)  Are  the  requirements 
in  the  emergency  rule  clearly  stated?  (2) 
Does  the  emergency  nde  contain 
imnecessary  technical  language  or 
jargon  that  interferes  with  the  clarity? 
(3)  Does  the  format  of  the  emergency 
rule  (grouping  and  order  of  sections,  use 
of  headings,  paragraphing,  etc.)  aid  or 
reduce  its  clarity?  (4)  Is  the  description 
of  the  emergency  rule  in  the 
"Supplementary  Information"  section  of 
the  preamble  helpful  in  understanding 
the  proposed  rule?  (5)  What  else  could 
we  do  to  make  the  emergency  rule  easier 
to  imderstand? 

Send  a  copy  of  any  comments  that 
concern  how  we  could  make  this 
emergency  rule  easier  to  imderstand  to: 
Office  of  Regulatory  Affairs,  Department 
of  the  hiterior,  Room  7229, 1849  C 
Street,  NW,  Washington,  DC  20240.  You 
may  e-mail  your  conunents  to  the 
following  address:  Execsec@ios.doi.gov. 

Required  Detenninations 

Regulatory  Planning  and  Review 

In  accordance  with  the  criteria  in 
Executive  Order  12866,  this  rule  is  not 
a  significant  regulatory  action.  The 
Office  of  Management  and  Budget 
makes  the  final  determination  under 
Executive  Order  12866. 

a.  This  rule  will  not  have  an  annual 
economic  impact  of  $100  million  or 
adversely  affect  an  economic  sector, 
productivity,  jobs,  the  environment,  or 
other  units  of  government.  A  cost- 
benefit  analysis  is  not  required.  We  do 
not  expect  that  any  significant  economic 
impacts  would  result  from  the 
establishment  of  four  manatee 
sanctuaries  (264.5  acres)  in  Citrus, 
Pinellas,  and  Hillsborough  coimties  and 
three  manatee  refuges  (402.7  acres)  in 
Pinellas  and  Hilbborough  coimties  in 
the  State  of  Florida.  The  public  support 
for  manatee  protection  is  substantial  in 
Florida.  Using  a  contribution  continuiim 
method  reinforced  by  other  empirical 
techniques,  a  study  by  Bendle  and  Bell 
in  1993  estimated  that  Floridians  placed 
an  asset  value  of  $3.2  billion  (2001 
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dollars)  on  the  protection  of  the  manatee 
population.  This  amounts  to  a  per- 
household  value  of  $18.12.The  $3.2 
billion  is  an  estimate  of  the  benefit 
derived  by  Floridians  from  the  existence 
of  the  manatee  population. 

The  purpose  of  this  rule  is  to  establish 
seven  additional  manatee  protection 
areas  in  Florida.  We  are  proposing  to 
reduce  the  level  of  take  of  manatees  by 
controlling  human  activity  in  these 
seven  areas.  Affected  wateibome 
activities  include,  but  are  not  limited  to, 
swimming,  diving  (including  skin  and 
scuba  diving),  snoriceling,  Mrater  skiing, 
surfing,  fishing,  the  use  of  water 
vehicles  and  dredging  and  filling 
activities.  Designated  areas  include  four 
no-entry  areas,  two  idle-speed  areas, 
and  one  slow-speed  area.  In  all  seven 
areas,  wateibome  activities  will  be 
restricted  on  a  seasonal  basis.  The 
economic  efiiect  of  these  designations 
will  be  measured  by  the  number  of  users 
who  use  alternative  sites  for  their 
activity  or  have  a  reduced  quality  of  the 
waterbome  activity  experience  at  the 
designated  sites,  llie  State  of  Florida 
includes  12.000  miles  of  rivers  and 
streams  and  3  million  acres  of  lakes  and 
p>ond8;  the  designation  of  264.5  acres  of 
sanctuaries  and  402.7  acres  for  refuges 
is  unlikely  to  prevent  any  wateibome 
activity  because  of  this  rule,  although 
some  individuals  may  need  to  moSSy 
slightly  when,  whoe,  or  how  they 
pursue  certain  waterbome  activities. 

For  some  watercraft  users,  the 
inconvenience  and  extra  time  required 
to  cross  slow-  and  idle-speed  areas  will 
reduce  the  quality  of  the  waterbome 
activity.  The  extra  time  required  for 
commercial  charter  boats  to  reach 
fishing  grounds  will  reduce  on-site 
fishing  time  and  could  result  in  lower 
consumer  surplus  for  the  trip.  The 
number  of  lecreationists  and  charter 
boats  using  the  designated  sites  is  not 
known.  The  State  of  Florida  has  943,611 
registered  boats,  but  only  those  boats 
and  recreationists  using  the  designated 
sites  will  potentially  be  affected. 


Because  Florida  has  12  thousand  miles 
of  rivers  and  streams  and  3  million  acres 
of  lakes  and  ponds,  only  a  small 
percentage  of  boat  users  will  likely  be 
affected  by  this  rule.  Recreationists  may 
be  inconvenienced  by  having  to  travel  to 
non-designated  areas.  Cuiiently,  no  data 
sources  estimate  the  amount  of 
recreational  activity  in  and  around  the 
designated  areas,  llie  current 
designation  of  these  sites  will  cause 
some  inconvenience,  but  alternative 
sites  within  the  proximity  of  the  sites 
are  available  for  all  waterbome 
activities.  For  these  reasons,  we  believe 
some  inconvenience  to  the  public  mav 
occur  because  of  reduced  travel  speeds 
but  that  th«  economic  impact  will  not  be 


.  Tliis  rule  wrill  not  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency.  This  rule  is  consistent 
with  the  approach  used  by  State  and 
local  govemmoits  to  protect  manatees 
in  Florida.  We  recognize  the  impcxtant 
role  of  State  and  local  partners,  and  we 
continue  to  support  and  encoiuage  State 
and  local  measures  to  improve  manatee 
protection.  We  have  focused  the  current 
action  on  those  sites  in  which  we  have 
determined  that  Federal  action  can 
effectively  address  the  needs  in  the 
particular  area,  ff  comparable  or  siniilar 
protections  are  put  in  place  in  the 
future,  we  will  consider  removing  those 
areas  bom  Federal  protection. 

c.  This  mle  will  not  materially  affect 
entitlements,  grants,  user  fses,  loan 
programs,  or  me  rights  and  obligations 
of  their  recipients.  Minimal  restrictions 
to  existing  hiunan  uses  of  the  sites  will 
result  from  this  rrde,  and  no 
entitlements,  grants,  user  fees,  loan 
programs  or  the  rights  and  obligations  of 
their  recipients  wul  be  affected. 

d.  This  rule  will  not  raise  novel  legal 
or  policy  issues.  We  have  previously 
established  manatee  protection  areas. 

Regulatory  Flexibility  Act 

I  certify  that  this  rule  will  not  have  a 
significant  economic  effect  on  a 


substantial  number  of  small  entities  as 
defined  under  the  Regulatory  Flexibility 
Act  (5  U.S.C  601 0t  seq.).  An  initial/ 
final  Regulatory  Flexibility  Analysis  is 
not  required.  AccOTdingly,  a  Small 
Entity  Compliance  Guide  is  not 
required. 

We  conducted  public  hearings  and 
public  notice  and  comment  periods  to 
determine  activities  that  might  be 
affected  by  the  creation  of  these  manatee 
protection  areas.  Based  on  the  activities 
that  we  are  aware  of  being  conducted  in 
these  areas  and  the  fatA  that  some  may 
be  inconvenienced  by  the  need  to 
proceed  at  slower  speeds  or  use 
alternate  sites,  we  believe  that  this  rule 
will  not  result  in  a  significant  economic 
dislocation. 

To  determine  the  potential  effects  of 
this  rule  on  small  entities,  we  looked  at 
economic  data  frtHn  Qtrus,  Pinellas,  and 
Hillsborough  Counties.  Table  1,  below, 
depicts  general  economic 
characteristics,  and  Table  2  gives 
employment  date.  As  can  be  seen  in 
Table  1,  the  growth  rate  in  per  capita 
income  is  slower  than  the  State  average 
in  Qtrus  County,  but  the  rate  of  growth 
in  total  personal  income  is  equal  to  or 
exceeds  the  State  avnage  except  in 
Pinellas  County,  where  it  is  slightly 
lower.  Larger  households  account  for 
the  lower  per  capita  income  estimates  in 
Citrus  and  Hillsborough  Counties.  The 
proportion  of  total  industry  earnings 
coming  from  the  amusements  and 
recreation  sector  ranges  from  0.8  pocent 
in  Citrus  and  Pinellas  Coimties  to  1.4 
percent  in  Hillsborough  County.  All  of 
these  counties  had  the  service  sector  as 
the  largest  economic  contributor 
followed  by  retail  trade  and  the  reel 
estate  sectcvs.  Overall,  the  affected 
counties  had  only  a  small  proportion  of 
earnings  coming  from  the  amusement 
and  recreation  sector.  As  a  result,  a 
small  impact  to  the  recreation  sector 
would  not  result  in  a  significant  effect 
on  county-level  income. 


Table  1.— Economic  Characteristics  of  the  Three  Affected  Counties  in  Florida— 1997 


Affected  FkNida  counties 

Einployinent 

Per  capita 
personal 

(doiars) 

10-year 

rate  of 

growth 

(percent) 

Personal 
irxxxne 
($000) 

10-year 

rate  of 

growtti 

(percent) 

Total 
industry 
earnings 

($oooy 

Sen^ioes 
industry 
earnings  for 
amuse- 
ments 
and 
rectealion 
($000) 

r^mCBnl 
of  KM 

Citrus 

Pinellas - 

HiUstxxough  

State  of  Ftorida  

35,883 

506,946 

644,894 

8,032.538 

$18,493 
28,367 
23,719 
24,799 

3.9 
4.9 
5.2 
4.5 

$2,060,1672 

24,770,929 

1.558,783 

363,979,847 

6.9 
5.5 
6.6 
6.6 

$793,347 

13,876,518 

18,847,236 

220,985,959 

$8,650 

114,826 

67,676 

4,255.304 

0.8 
0.8 
1.4 
1.9 

Source:  httpy^govinto.librwy.orstedu/c^fi-b^f^'S-list. 
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Table  2.— Employment  Characteristics  of  the  Three  Affected  Counties  in  Florida— 1997 

I  [includes  sic  codes  09.  44,  59.  79,  services,  and  nee]  ^ 


Affected  Florida  counties 


Citrus 

Pinellas 

Hillst>orough 


Mid-March 
employment 


8,926 
197,842 
232,128 


Total 
establish- 
ments 


1.044 
12,852 
12,363 


Number  of 
establish- 
ments 
(1-4  em- 
ployees) 


655 
7,954 
7,316 


Numt)er  of 
establish- 
ments 
(5-9  em- 
ployees) 


214 
2,344 
2,261 


Number  of 
establish- 
ments 
(10-19  em- 
ployees) 


95 
1,226 
1,308 


Number  of 
establish- 
ments 
(20  and 
over 
employees) 


80 
1,328 
1,478 


Source:  http://govinh.library.orst.edu/cgi-bin/reis-list. 

'  sic09 — Fishing,  hunting,  and  trapping. 

sic  44— Water  transportation. 

sic  59 — Miscellaneous  retail  service  divisions. 

sic  79— amusement  and  recreation  services  non-dassifiable  estaWishnients  division. 


Table  2  provides  employment  data 
using  Standard  Industrial  Classification 
(SIC)  codes.  The  latest  available 
published  data  pertained  to  1997  for  the 
total  number  of  establishments  in  the 
SIC  codes  for  fishing,  hunting,  trapping 
(SIC  code  9),  water  transportation  (SIC 
code  44),  miscellaneous  retail  and 
services  (SIC  codd  59),  amusement  and 
recreation  services  (SIC  code  79),  and 
nonclassifiable  establishments.  These 
are  the  establishments  most  likely  to  be 
directly  associated  with  recreationists 
pursuing  waterbome  activities  where 
manatees  may  be  involved.  As  can  be 
seen  on  Table  2.  of  the  total  number  of 
establishments  in  these  SIC  codes,  a 
large  proportion  employ  fewer  than  9 
employees  with  the  largest  niunber  of 
establishments  employing  fewer  than  4 
employees.  If  any  economic  impacts  are 
associated  with  this  rule,  they  will  affect 
some  proportion  of  these  small  entities. 

Since  the  bulk  of  the  acreage 
proposed  (402.7  acres)  by  this  rule  is  for 
manatee  refuges,  which  would  only 
require  a  reduction  in  speed,  we  do  not 
beheve  the  minor  inconvenience  caused 
by  going  slower  in  designated  areas  will 
cause  more  than  an  insignificant 
economic  effect.  The  inconvenience 
may  cause  some  recreationists  and 
charter  boats  to  go  to  alternative  sites, 
which  may  cause  some  loss  of  income 
to  some  small  businesses.  However,  the 
inconvenience  is  small  so  we  believe 
that  this  will  not  be  a  significant 
economic  dislocation.  For  the  four  areas 
designated  as  sanctuaries  (264.5  acres), 
the  restriction  on  human  activity  bom 
October  1  to  March  31  may  cause  some 
recreationists  and  charter  boats  to  go  to 
alternative  sites.  However,  three  of  the 
areas  designated  are  in  front  of  power 
plants,  and  the  fourth  (Blue  Waters)  is 
only  4.145  acres.  The  designated  areas 
are  relatively  small  and  part  of  large 
water  bodies  having  large  areas  with  no 
restrictions  on  himian  activity. 
Recreationists  and  charter  boats  can 


pursue  waterbome  activities  in  close 
proximity  to  the  manatee  sanctuaries 
without  entering  the  sanctuaries.  For 
this  reason,  we  believe  that  there  will  be 
an  insignificant  economic  effect  from  " 
the  designation  of  the  four  areas  as 
manatee  sanctuaries.  Without  a 
significant  change  in  recreationists'  and 
charter  boats'  use  patterns,  there  should 
be  an  equally  insignificant  change  in 
business  activity. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  under  5 
U.S.C,  804(2).  This  rule: 

a.  Does  not  have  an  annual  effect  on 
the  economy  of  $100  million  or  more. 
As  shown  above,  this  rule  may  cause 
some  inconvenience  to  recreationists 
and  charter  boats,  but  this  shoidd  not 
translate  into  any  significant  business 
reductions  for  the  many  small 
businesses  in  the  potentially  affected 
counties.  Because  the  restrictions  on 
recreational  activity  are  believed  to  be 
no  more  than  an  inconvenience  for 
recreationists  and  charter  boats,  we 
believe  that  any  economic  effect  on 
small  entities  resulting  from  changes  in 
recreational  use  patterns  will  be 
insignificant  also. 

b.  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries,  Federal.  State,  or 
local  government  agencies,  or 
geographic  regions.  Unforeseen  changes 
in  costs  or  prices  for  consumers 
stemming  from  this  rule  are  unlikely. 
The  charter  boat  industry  may  be 
affected  by  lower  speed  limits  for  some 
areas  when  traveling  to  and  from  fishing 
grounds.  No  specific  information 
regarding  potential  costs  to  the  charter 
boat  industry  was  provided  during  the 
rulemaking  process.  We  do  not  believe 
that  reduced  speed  limits  will  result  in 
a  significant  economic  efiiect. 

c.  Does  not  have  significant  adverse 
effects  on  competition,  employment. 


investment,  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises. 
As  stated  above,  this  rule  may  generate 
some  level  of  inconvenience  to 
recreationists  and  charter  boats  because 
of  speed  limits,  but  these  effects  are 
believed  to  be  minor  and  will  not 
interfere  with  the  normal  operation  of 
other  businesses  in  the  affected    . 
counties.  The  added  travel  time  to  • 
traverse  some  areas  is  not  expected  to  be 
a  major  factor  that  will  impact  business 
activity. 

Unfunded  Mandates  Reform  Act 

In  accordance  with  the  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1501  et 
seq.): 

a.  This  rule  will  not  "significantly  or 
uniquely"  affiect  small  governments.  A 
Small  Government  Agency  Plan  is  not 
required.  The  designation  of  manatee 
rehiges  and  sanctuaries  imposes  no  new 
obligations  on  State  or  locd 
governments. 

b.  This  rule  will  not  produce  a 
Federal  mandate  of  $100  million  or 
greater  in  any  year.  As  such,  it  is  not  a 
"significant  regulatory  action"  imder 
the  Unfunded  Mandates  Reform  Act. 

Takings 

In  accordance  with  Executive  Order 
12630,  this  rule  does  not  have 
significant  takings  implications.  A 
takings  implication  assessment  is  not 
required.  "The  seven  manatee  protection 
areas  are  located  over  State-  and 
privately-owned  submerged  bottoms. 
Any  property  owners  in  the  vicinity  Moll 
have  navigational  access  and  the 
opportunity  to  maintain  property. 

Federalism 

In  accordance  with  Executive  Order 
13132.  this  rule  does  not  have 
significant  Federalism  effects.  A 
Federalism  assessment  is  not  required. 
This  rule  will  not  have  substantial 
direct  effects  on-the  State,  in  the 


relationship  between  the  Federal 
Government  and  the  State,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  We  coordinated 
with  the  State  of  Florida  to  the  extent 
possible  on  the  development  of  this 
rule. 

Civil  Justice  Reform 

In  accordance  with  Executive  Order 
12988.  the  Office  of  the  Solicitor  has 
determined  that  this  rule  does  not 
undidy  burden  the  judicial  system  and 
meets  the  requirements  of  sections  3(a) 
and  3(b)(2)  of  the  Order. 

Paperwork  Reduction  Act 

This  regulation  does  not  contain 
collections  of  information  that  require 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501  et  seq. 
Th6  regulation  will  not  impose  new 
record  keeping  or  reporting 
requirements  on  State  or  local 
governments,  individuals,  and 
businesses,  or  organizations. 

National  Environmental  Policy  Act 

We  have  analyzed  this  rule  in 
accordance  with  the  criteria  of  the 
National  Environmental  Policy  Act. 
This  rule  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  An 
environmental  assessment  has  been 
prepared  and  is  available  for  review 
upon  request  by  writing  to  the 
Jacksonville  Field  Office  (see  ADDRESSES 
section). 

Goverruneiit'to-Govemment 
Relationship  With  Tribes 

In  accordance  with  the  President's 
memorandum  of  April  29, 1994, 
"Govemment-to-Govemment  Relations 
vrith  Native  American  Tribal 
Governments"  (59  FR  22951).  Executive 
Order  13175  and  the  Department  of  the 
Interior's  manual  at  512  DM  2,  we 
readily  acknowledge  our  responsibility 
to  commimicate  meaningfully  with 
federally  recognized  Tribes  on  a 
Govemment-to-Govemment  basis.  We 
have  evaluated  possible  effects  on 
federally  recognized  Indian  tribes  and 


have  determined  that  there  are  no 
efiiscts. 

Energy  Supply,  Distribution  or  Use 
(Executive  Order  1321 1) 

On  May  18.  2001,  the  President  issued 
Executive  Order  13211  on  regulations 
that  significantly  affect  energy  supply, 
distribution,  and  use.  Executive  Order 
13211  requires  agencies  to  prepare 
Statements  of  Energy  Effects  when 
undertaking  certain  actions.  Because 
this  rule  is  not  a  significant  regulatory 
action  under  Executive  Order  12866  and 
it  only  requires  vessels  to  seasonally 
avoid  four  areas  (107.1  ha  or  264.5 
acres)  or  proceed  at  slow  or  idle  speeds 
along  three  small  segments  (163  ha  or 
402.7  acres)  of  waterways  in  Florida,  it 
is  not  expected  to  significantly  affect 
energy  supplies,  distribution,  and  use. 
Therefore,  this  action  is  a  not  a 
significant  energy  action  and  no 
Statement  of  Energy  Effects  is  required. 

References  Cited 

A  complete  list  of  all  references  cited 
in  this  final  rule  is  available  upon 
request  &t>m  the  Jacksonville  Field 
Office  (see  ADDRESSES  section). 

Author 

The  primary  author  of  this  document 
is  Jim  Valade  (see  ADDRESSES  section). 

Authority 

The  authority  to  establish  manatee 
protection  areas  is  provided  by  the 
Endangered  Species  Act  of  1973,  as     ' 
amended  (16  U.S.C.  1531  et  seq.),  and 
the  Marine  Mammal  Protection  Act  of 
1972  (16  U.S.C.  1361-1407),  as 
amended. 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports.  Reporting  and  record- 
keeping requirements.  Transportation. 

Regulation  Promidgation 

Accordingly,  we  amend  part  17. 
subchapter  B  of  chapter  I,  title  50  (Jf  the 
Code  of  Federal  Regulations,  as  follows: 

PART  17— [AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 


Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.L.  99- 
625, 100  Stat.  3500;  unless  otherwise  noted. 

2.  Amend  §  17.108  as  follows: 

a.  Revise  the  introductory  text  of 
paragraph  (a); 

b.  Remove  the  Kings  Bay  map  from 
the  end  of  the  section  and  reinsert  it 
following  paragraph  (a)(7);  and  add  a 
note  to  precede  the  map; 

c.  Add  paragraphs  (a)(8)  through 
(a)(ll); 

d.  Revise  paragraph  (b);  ~ 

e.  Add  paragraphs  (c)(3)  through 
(c)(5). 

The  revised  and  added  text  reads  as 
follows: 

f  17.108    UstofctesignatMJmanatM 
protection  i 


(a)  Manatee  sanctuaries.  The 
following  areas  are  designated  as 
manatee  sanctuaries.  For  areas  in 
paragraphs  (a)(1)  to  (a)(7)  of  this  section, 
all  waterbome  activities  are  prohibited 
during  the  period  November  15  to 
March  31  of  each  year.  For  areas  in 
paragraphs  (a)(8)  to  (a)(  1 1 )  of  this 
section,  all  waterbome  activities  are 
prohibited  diuing  the  period  October  1 
to  March  31  of  each  year.  The  areas  that 
will  be  posted  as  manatee  sanctuaries 
are  described  as  follows: 


(7)  •  •  • 

NotK  Map  for  paragraphs  (a)(l)-(a)(7) 
follows: 


(8)  That  part  of  the  Homosassa  River. 
Homosassa.  Citrus  County,  Florida, 
within  Section  28.  Township  19  South. 
Range  17  East,  described  as  the 
headwaters  of  the  Homosassa  River 
(adjacent  to  the  Homosassa  Springs 
State  Wildlife  Paric),  including  the  main 
spring  and  spring  run  to  the  point  where 
the  run  enters  the  northeast  fork  of  the 
river  along  the  southeastern  shore;  to  be 
known  as  the  Blue  Waters  Manatee 
Sanctuary,  containing  approximately  1.7 
ha  (4.1  acres).  Map  follows: 
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(9)  That  part  of  Tampa  Bay,  St. 
Petersburg.  Pinellas  County,  Florida, 


within  Sections  16  and  21,  Township  30    warm- water  outflow  of  the  Bartow 
South,  Range  17  East,  described  as  the        Electric  Generating  Plant  located  on  the 
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northern  shore  of  Weedon  Island,  lying      South  Gandy  Navigation  Channel  on  the    Generating  Plant  Manatee  Sanctuary, 
along  a  north-south  axis  line  from  the         western  shore  of  Old  Tampa  Bay;  to  be       containing  approximately  73.5  ha  (181.5 
shoreline  to,  but  not  including,  the  known  as  the  Bartow  Electric  acres).  Map  follows: 
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(10)  That  part  of  Tampa  Bay,  Tampa.  of  the  Tampa  Electric  Company  Big  Company  Big  Bend  Manatee  Sanctuary, 

Hillsborough  County,  Florida,  within  Bend  Electric  Generating  Station  located    containing  approximately  30.8  ha  (76.2 

Sections  10  and  15,  Township  31  South,  west  of  Jackson  Branch  and  including         acres).  Map  follows: 

Range  19  East,  described  as  the  waters  the  Big  Bend  area  of  eastern  Tampa  Bay, 

in  and  aroimd  the  warm-water  outflow  to  be  known  as  the  Tampa  Electric 
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(11)  That  part  of  Tampa  Bay,  Tampa, 
Hillsborough  Coimty.  Florida,  lying 
within  Section  4,  Township  30  South, 
Range  19  East,  described  as  the  warm- 


water  outflow  of  the  Tampa  Electric 
Company  Gannon  Electric  Generating 
Station,  to  be  known  as  the  Port  Sutton 
Manatee  Sanctuary,  containing 


approximately  1.1  ha  (2.7  acres).  Map 
follows: 
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(b)  Exceptions. 

(1)  Exception  for  residents  adjoining 
the  areas  described  in  paragraphs  (a)(1) 
to  (a)(7)  of  this  section.  Watercraft 
access  to  private  residences,  boat 
houses,  and  boat  docks  through  these 
sanctuaries  by  the  residents  and  their 
authorized  guests  is  permitted.  Any 
such  authorized  boating  activity  must  be 
conducted  by  operating  watercraft  at 
idle  speed/no  wake.  Residents' 
watercraft  will  be  identified  by  the 
placement  of  a  sticker  provided  by  the 
Fish  and  Wildlife  Service  in  a 
conspicuous  location  on  each  vessel. 
Use  of  the  waters  within  the  sanctuaries 
by  watercraft  will  be  only  for  the 
purpose  of  access  to  residences  and  the 
storage  of  such  watercraft  in  waters 
adjacent  to  residences. 


(2)  Exception  for  publicly  and 
privately  owned  property  adjoining  the 
areas  described  in  paragraphs  (a)(8)  to 
(a)(ll)  of  this  section.  Watercraft  access 
and  property  maintenance  activities 
within  sanctuaries  by  property  owners, 
their  employees,  and  designees  are 
permitted.  Any  such  authorized  boating 
activity  must  be  conducted  by  operating 
watercraft  at  idle  speed.  Watercraft  will 
be  identified  by  the  placement  of  a  - 
sticker  provided  by  the  Fish  and 
Wildlife  Service  in  a  conspicuous 
location  on  each  boat  or  by  other  means. 
Maintenance  activities  include  those 
actions  necessary  to  maintain  property 
and  waterways,  subject  to  any  Federal, 
State,  and  local  govenmient  permitting 
requirements. 

c)  *  *  * 


(3)  The  South  Gandy  Navigation 
Channel  Manatee  Refuge 

(i)  The  South  Gandy  Navigation 
Channel  Manatee  Refuge  is  described  as  . 
that  portion  of  the  South  Gandy 
Navigation  Channel  in  Pinellas  County, 
Florida,  between  channel  marker  "1" 
and  the  point  of  land  southwest  of 
channel  marker  "5";  containing 
approximately  30.3  ha  (74.8  acres). 

(ii)  Watercraft  are  required  to  operate 
at  slow  speed  ft'om  October  1  through 
March  31  of  each  year,  inclusive. 
Watercraft  are  prohibited  ftx)m  operating 
at  speeds  in  excess  of  slow  speed  from 
October  1  through  March  31  of  each 
year,  inclusive. 

(iii)  Map  of  South  Gandy  Navigation 
Channel  Manatee  Refuge  follows: 
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(4)  The  Tampa  Electric  Company's  Big  entrance  channel  and  those  Waters 

Bend  Manatee  Refuge  south  of  the  manatee  sanctuary  at  the 

(i)  The  Tampa  Electric  Company's  Big  Tampa  Electric  Company's  Big  Bend 

Bend  Manatee  Refiige  is  described  as  the  Electric  Generating  Station  within 


Hillsborough  County,  Florida; 
containing  approximately  93.5  ha  (231 
acres). 
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(ii)  Watercraft  are  required  to  operate      prohibited  from  operating  at  speeds  (iii)  Map  of  the  Tampa  Electric 

at  idle  speed  from  October  1  through  greater  than  idle  speed  from  October  1        Company's  Big  Bend  Manatee  Refuge 

March  31 ,  inclusive.  Watercraft  are  through  March  31 ,  inclusive.  follows: 


SE 


(5)  The  Port  Sutton  Manatee  Refuge 
(i)  The  Port  Sutton  Manatee  Refuge  is 
described  as  those  waters  siurounding 
the  Port  Sutton  Manatee  Sanctuary, 
including  all  waters  within  Port  Sutton, 
Hillsborough  County,  Florida; 


containing  approximately  39.2  ha  (96.9      greater  than  idle  speed  from  October  1 
acres).  through  March  31 ,  inclusive, 

(ii)  Watercraft  are  required  to  operate 


at  idle  speed  bom  October  1  through 
March  31,  inclusive.  Watercraft  are 
prohibited  from  operating  at  speeds 


(iii)  Map  of  Port  Sutton  Manatee 
Refuge  follows: 
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Dated:  September  12,  2002. 
Craig  Manson, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

(FR  Doc.  02-23820  Filed  9-17-02;  3:59  pm] 
BOJJNQ  CODE  4310-SS-C 
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Friday, 

September  20,  2002 


Part  Vn 

Department  of 
Housing  and  Urban 
Development 

24  CFR  Part  2004 

OfiBce  of  Inspector  General  Subpoenas 
and  Production  in  Response  to 
Subpoenas  or  Demands  of  Courts  or 
Other  Authorities;  Proposed  Rule 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  2004 
[Docket  No.  FR-4742-P-01  ] 
RIN  2508-AA13 

Office  Of  Inspector  General  Subpoenas 
and  Production  In  Response  to 
Subpoenas  or  Demands  of  Courts  or 
OttMT  Authorities 

AGENCY:  Office  of  Inspector  General, 

HUD. 

ACTION:  Proposed  rule. 

summary:  This  proposed  rule  would 
amend  the  regulations  of  the  Office  of 
Inspector  General  (OIG)  to  implement 
the  statutory  requirements  concerning 
the  issuance  of  OIG  subpoenas,  and 
responses  to  subpoenas  issued  to  OIG 
employees  in  proceedings  where  OIG  is 
not  a  party. 

DATES:  Comment  Due  Date:  November 
19,  2002. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposed  rule  to  the  Rules  Docket 
Clerk,  Office  of  General  Counsel, 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street,  SW, 
Room  10276.  Washington,  DC  20410- 
0500.  Communications  should  refer  to 
the  above  docket  nimiber  and  title. 
Facsimile  (FAX)  comments  are  not 
acceptable.  A  copy  of  each 
communication  submitted  will  be 
available  for  public  inspection  and 
copying  between  7:30  a.m.  and  5:30 
p.m.  weekdays  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bryan  Saddler,  Counsel  to  the  Inspector 
General,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW,  Room  8260,  Washington,  DC  20410. 
Telephone  (202)  708-1613  (this  is  not  a 
toll-free  nimiber).  A 

telecommimications  device  for  hearing- . 
and  speech-impaired  persons  (TTY)  is 
available  at  1-800-877-8339  (Federal 
Information  Relay  Services)  (this  is  a 
toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

Background 

This  rule  would  amend  the 
regulations  of  the  HUD/OIG  by  updating 
the  current  regulations  in  24  CFR  part 
2004.  Under  the  proposed  amendments, 
the  Inspector  General  would  delegate  to 
the  Counsel  to  the  Inspector  General  the 
authority  and  responsibility  for 
responding  to  requests  and  demands  for 
production  of  OIG  records  and 
testimony  of  OIG  employees  (§  2004.20). 
The  proposed  amenchnents  also  identify 
the  factors  that  OIG  will  consider  in 


making  determinations  in  response  to 
such  requests  and  what  information 
requesters  must  provide  (§§  2004.21  and 
2004.22).  The  proposed  rule  further 
specifies  when  the  request  should  be 
submitted  (§  2004.22),  the  time  period 
for  review  (§  2004.24),  potential  fees 
(§  2004.29),  and,  if  a  request  is  granted, 
any  restrictions  that  may  be  placed  on 
the  disclosure  of  records  or  the 
appearance  of  an  OIG  employee  as  a 
witness  (§§  2004.26  and  2004.27).  The 
proposed  charges  for  witnesses  are  the 
same  as  those  provided  by  the  Federal 
courts.  The  fees  related  to  production  of 
records  are  the  same  as  those  charged 
under  OIG's  Freedom  of  Information  Act 
regulation  at  24  CFR  part  2002.  The 
proposed  charges  for  time  spent  by  an 
employee  to  prepare  for  testimony  and 
for  production  of  records  by  OIG  are 
authorized  imder  31  U.S.C.  9701,  which 
permits  an  agency  to  charge  for  services 
or  things  of  value  that  are  provided  by 
the  agency. 

Findings  and  Certifications 

Environmental  Review 

This  proposed  rule  would  not  direct, 
provide  for  assistance  or  loan  and 
mortgage  insiirance  for,  or  otherwise 
govern  or  regulate  real  property 
acquisition,  disposition,  leasing, 
rehabilitation,  alteration,  demolition,  or 
new  construction,  or  establish,  revise,  or 
provide  for  standards  for  construction  or 
construction  materials,  manufactured 
housing  or  occupancy.  Accordingly, 
under  24  CFR  50.19(c)(1),  this  rule  is 
categorically  excluded  from 
environmental  review  imder  the 
National  Environmental  Policy  Act  of 
1969,  as  amended  (42  U.S.C.  4321). 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  establishes 
requirements  for  Federal  agencies  to 
assess  the  effects  of  their  regulatory 
actions  on  State,  local,  and  tribal 
governments  and  the  private  sector. 
This  proposed  rule  would  not  impose  a 
Federal  mandate  that  will  result  in 
expenditure  by  State,  local,  or  tribal 
governments  and  the  private  sector 
within  the  meaning  of  the  Unfunded 
Mandates  Reform  Act  of  1995. 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  this  rule  before 
publication  and  by  approving  it  certifies 
that  this  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
There  are  no  anti-competitive 
discriminatory  aspects  of  the  rule  with 


regard  to  small  entities  and  there  are  not 
any  unusual  procedures  that  would 
need  to  be  complied  with  by  small 
entities.  Although  HUD  has  determined 
that  this  proposed  rule  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities, 
HUD  welcomes  comments  regarding  any 
less  burdensome  alternatives  to  this  rule 
that  will  meet  HUD's  objectives  as 
described  in  this  preamble. 

Executive  Order  13132,  Federalism 

Executive  Order  13132  (entitled 
"Federalism")  prohibits  an  agency  from 
publishing  any  rule  that  has  federalism 
implications  if  the  rule  either  (1) 
imposes  substantial  direct  compliance 
costs  on  State  and  local  governments 
and  is  not  required  by  statute,  or  (2)  the 
rule  preempts  State  law,  imless  the 
agency  meets  the  consultation  and 
funding  requirements  of  section  6  of  the 
Executive  Order.  This  proposed  rule 
would  not  have  federalism  implications 
and  would  not  impose  substantial  direct 
compliance  costs  on  State  and  local 
governments  or  preempt  State  law 
within  the  meaning  of  the  Executive 
Order. 

List  of  Subjects  in  24  CFR  Part  2004 

Administrative  practice  and 
procedure.  Courts. 

Accordingly,  for  the  reasons  described 
in  the  preamble,  HUD  proposes  to 
amend  24  CFR  CH.  XII  to  read  as 
follows: 

1.  Part  2004  is  revised  to  read  as 
follows: 

PART  2004-SUBPOENAS  AND 
PRODUCTION  IN  RESPONSE  TO 
SUBPOENAS  OR  DEMANDS  OF 
COURTS  OR  OTHER  AUTHORITIES 

Sut)part  A— Geneial  Requirements 

Sec. 

2004.1  Scope  and  purpose. 

2004.2  Applicability. 

2004.3  Definitions. 

Subpart  B— Office  of  Inspector  General 
Subpoenas 

2004.10    Service  of  an  Office  of  Inspector 
General  subpoena. 

Sutipart  C— Requests  for  Testimony  and 
Production  of  Documents 

-  2004.20    General  prohibition. 

2004.21  Factors  OIG  will  consider. 

2004.22  Filing  requirements  for  demands  or 
requests  for  documents  or  testimony. 

2004.23  Service  of  subpoenas  or  requests. 

2004.24  Processing  demands  or  requests. 

2004.25  Final  determination. 

2004.26  Restrictions  that  apply  to 
testimony. 

2004.27  Restrictions  that  apply  to  released 
records. 

2004.28  Procedure  in  the  event  of  an 
adverse  ruling. 
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2004.29    Fees. 

Authoritjr:  Inspector  General  Act  of  1978, 
as  amended  (5  U.S.C.  app.)  and  42  U.S.C. 
3535(d). 

Subpart  A— Gensnil  Requlrenwnts 

f  2004.1    Scope  and  purpose. 

(a)  This  part  sets  forth  the  policy  for 
service  of  a  subpoena  issued  by  the 
Office  of  Inspector  General  (OIG),  and 
policies  and  procedures  that  you  must 
follow  when  you  submit  a  demand  or 
request  to  an  employee  of  the  OIG  to 
produce  official  records  and 
information,  or  provide  testimony 
relating  to  official  information,  in 
connection  with  a  legal  proceeding.  You 
must  comply  with  these  requirements 
when  you  request  the  release  or 
disclosure  of  official  records  and 
information. 

(b)  The  OIG  intends  these  provisions 
to: 

(1)  Promote  economy  and  efficiency 
in  its  programs  and  operations; 

(2)  Minimize  the  possibility  of 
involving  OIG  in  controversial  issues 
not  related  to  OIG's  functions; 

(3)  Maintain  OIG's  impartiality  among 
private  litigants  where  (DIG  is  not  a 
named  party;  and 

(4)  Protect  sensitive,  confidential 
information  and  the  deliberative 
processes  of  OIG. 

(c)  In  providing  for  these 
requirements,  OIG  does  not  waive  the 
sovereign  immunity  of  the  United 
States. 

(d)  This  part  provides  guidance  for 
the  internal  operations  of  OIG. 

This  part  does  not  create  any  right  or 
benefit,  substantive  or  procedural  that  a 
party  may  rely  upon  in  any  legal 
proceeding  against  the  United  States. 

§2004.2    Applicability. 

This  subpart  applies  to  demands  and 
requests  to  employees  for  factual  or 
expert  testimony  relating  to  official 
information,  or  for  production  of  official 
records  or  information,  in  legal 
proceedings  in  which  HUD  or  OIG  is  not 
a  named  party.  However,  this  subpart 
does  not  apply  to: 

(a)  Demands  upon  or  requests  for  an 
OIG  employee  to  testify  as  to  facts  or 
events  that  are  imrelated  to  his  or  her 
official  duties  or  that  are  unrelated  to 
the  functions  of  OIG; 

(b)  Requests  for  the  release  of  records 
under  the  Freedom  of  Information  Act, 
5  U.S.C.  552,  or  the  Privacy  Act,  5 
U.S.C.  552a;  and 

(c)  Congressional  demands  and 
Congressional  requests  for  testimony  or 
records. 


12004.3    Definitions. 

Counsel  means  the  Coimsel  to  the 
Inspector  General. 

Demand  means  a  subpoena,  or  an 
order  or  other  command  of  a  covaX  or 
other  competent  authority,  for  the 
production,  disclosure,  or  release  of 
records  or  for  the  appearance  and 
testimony  of  an  OIG  employee  that  is 
issued  in  a  legal  proceeding. 

Legal  proceeding  means  any  matter 
before  a  court  of  law,  administrative 
board  or  tribunal,  commission, 
administrative  law  judge,  hearing 
officer,  or  other  body  that  conducts  a 
legal  or  administrative  proceeding. 
L^al  proceeding  includes  all  phases  of 
litigation. 

OIG  means  the  Office  of  Inspector 
General,  U.S.  Department  of  Housing 
and  Urban  Development  (HUD). 

OIG  employee  or  employee  means: 

(1)  Any  current  or  former  officer  or 
employee  of  OIG; 

(2)  Any  other  individual  hired 
through  contractual  agreement  by  or  on 
behalf  of  the  OIG  or  who  has  performed 
or  is  performing  services  under  such  an 
agreement  for  OIG;  and 

(3)  Any  individual  who  served  or  is 
serving  in  any  consulting  or  advisory 
capacity  to  OIG,  whether  formal  or 
informal. 

Records  or  official  records  or 
information  means: 

(1)  All  documents  and  materials 
which  are  OIG  agency  records  under  the 
Freedom  of  Information  Act,  5  U.S.C. 
552; 

(2)  All  other  documents  and  materials 
contained  in  OIG  files;  and 

(3)  All  other  information  or  materials 
acquired  by  an  OIG  employee  in  the 
performance  of  his  or  her  official  duties 
or  because  of  his  or  her  official  status. 

Request  means  any  informal  request, 
by  whatever  method,  for  the  production 
of  records  and  information  or  for 
testimony  that  has  not  been  ordered  by 
a  court  or  other  competent  authority. 

Testimony  means  any  written  or  oral 
statements,  including  depositions, 
answers  to  interrogatories,  affidavits, 
declarations,  recorded  interviews,  and 
statements  made  by  an  individual  in 
coimection  with  a  legal  proceeding. 

Subpart  B— Offlca  of  Inspactor  Ganaral 
Subpoenas 

§2004.10    Service  of  an  Oftioe  of  Inspector 
Qaneral  subpoena. 

Service  of  a  subpoena  issued  by  the 
OIG  may  be  accomplished  as  follows: 

(a)  Personal  service.  Service  may  be 
made  by  delivering  the  subpoena  to  the 
person  to  whom  it  is  addressed.  If  the 
subpoena  is  addressed  to  a  corporation 
or  other  business  entity,  it  may  be 


served  upon  an  employee  of  the 
corporation  or  entity.  Service  made  to 
an  employee,  agent  or  legal 
representative  of  the  addressee  shall 
constitute  service  upon  the  addressee, 
(b)  Service  by  mail.  Service  may  also 
be  made  by  mailing  the  subpioena, 
certified  mail — return  receipt  requested, 
to  the  addressee  at  his  or  her  last  known 
business  or  personal  address. 

Sutipart  C    Requests  for  Testlniony 
and  Production  of  Documents 

§2004.20    General  prohibition. 

No  employee  may  produce  official 
records  and  information  or  provide  any 
testimony  relating  to  official 
information  in  response  to  a  demand  or 
request  without  the  prior,  written 
approval  of  the  Inspector  General  or  the 
Coimsel. 

§2004.21    Factors  OK*  will  consider. 

The  Coimsel  or  Inspector  General,  in 
their  discretion,  may  grant  an  employee 
permission  to  testify  on  matters  relating 
to  official  information,  or  produce 
official  records  and  information,  in 
response  to  a  demand  or  request. 
Among  the  relevant  factors  that  the 
Inspector  General  or  the  Counsel  may 
consider  in  making  this  decision  are 
whether: 

(a)  The  purposes  of  this  part  are  met; 

(b)  OIG  nas  an  interest  in  the  decision 
that  may  be  rendered  in  the  legal 
proceeding; 

(c)  Allowing  such  testimony  or 
production  of  records  would  assist  or 
hinder  OIG  in  performing  its  statutory 
duties  or  use  OIG  resources  where 
responding  to  the  request  will  interfere 
with  the  ability  of  OIG  employees  to  do 

their  work; 

(d)  The  records  or  testimony  can  be 
obtained  from  other  sources; 

(e)  The  demand  or  request  is  unduly 
burdensome  or  otherwise  inappropriate 
under  the  applicable  rules  of  discovery 
or  the  rules  of  procedure  governing  the 
case  or  matter  in  which  the  demand  or 
request  arose; 

(f)  Disclosure  would  violate  or  be 
inconsistent  with  a  statute.  Executive 
Order  or  regulation; 

(g)  Disclosure  would  reveal 
confidential,  or  privileged  information, 
trade  secrets  or  similar,  confidential 
commercial  or  financial  information; 

(h)  Disclosure  would  impede  or 
interfere  with  an  ongoing  law 
enforcement  investigation  or 
proceedings,  or  compromise 
constitutional  rights; 

(i)  Disclosxire  would  result  in  OIG 
appearing  to  favor  one  litigant  over 
another; 

(j)  Disclosure  relates  to  dociunents 
that  were  produced  by  another  agency: 
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(k)  The  demand  or  request  is  in 
conformance  with  all  other  applicable 
rules; 

(1)  The  demand  or  request  is 
sufficiently  specific  to  be  answered;  and 

(m)  For  any  other  good  cause. 

S  2004.22    Rling  requirements  for  demands 
or  requests  for  documents  or  testimony. 

You  must  comply  with  the  following 
requirements  whenever  you  issue 
dennands  or  requests  to  an  OIG 
employee  for  official  records  and 
information  or  testimony. 

(a)  Your  request  must  be  in  writing 
and  must  be  submitted  to  the  Counsel. 
If  you  serve  a  subpoena  on  OIG  or  on 
an  OIG  employee  before  submitting  a 
written  request  and  receiving  a  final 
determination  from  the  Counsel,  OIG 
will  oppose  the  subpoena  on  groiuids 
that  your  request  was  not  submitted  in 
accordance  with  this  subpart. 

(b)  Your  written  request  must  contain 
the  following  information: 

(1)  The  caption  of  the  legal 
proceeding,  docket  number,  and  name 
and  address  of  the  court  or  other 
authority  involved; 

(2)  A  copy  of  the  complaint  or 
equivalent  dociunent  setting  forth  the 
assertions  in  the  case  and  any  other 
pleading  or  document  sufficient  to  show 
relevance; 

(3)  A  list  of  categories  of  records 
sought,  a  detailed  description  of  how 
the  information  sought  is  relevant  to  the 
issues  in  the  legal  proceeding,  and  a 
specific  description  of  the  substance  of 
the  testimony  or  records  sought; 

(4)  A  statement  as  to  how  me  need  for 
the  information  outweighs  the  need  to 
maintain  any  confidentiality  of  the 
information  and  outweighs  the  biu-den 
on  OIG  to  produce  the  records  or 
provide  testimony; 

(5)  A  statement  indicating  that  the 
information  sought  is  not  available  from 
another  source,  firom  other  persons  or 
entities,  or  fi'om  the  testimony  of 
someone  other  than  an  OIG  employee, 
such  as  a  retained  expert; 

(6)  If  testimony  is  requested,  the 
intended  use  of  the  testimony,  a  general 
summary  of  the  desired  testimony,  and 
a  showing  that  no  docimient  could  be 
provided  and  used  in  lieu  of  testimony; 

(7)  A  description  of  all  prior 
decisions,  orders,  or  pending  motions  in 
the  case  that  bear  upon  the  relevance  of 
the  requested  records  or  testimony; 

(8)  The  name,  address,  and  telephone 
number  of  counsel  to  each  party  in  the 
case;  and 

(9)  An  estimate  of  the  amount  of  time 
that  the  requester  and  other  parties  will 
require  wiUi  each  OIG  employee  for 
time  spent  by  the  employee  to  prepare 
for  testimony,  in  travel,  and  for 
attendance  in  the  legal  proceeding. 


(c)  The  OIG  reserves  the  right  to 
require  additional  information  to 
complete  your  request  where 
appropriate. 

(d)  Your  request  should  be  submitted 
at  least  30  days  before  the  date  that 
records  or  testimony  are  required. 
Requests  submitted  less  than  30  days 
before  records  or  testimony  are  required 
must  be  accompanied  by  a  written 
explanation  stating  the  reasons  for  the 
late  request  and  the  reasons  for 
expedited  processing. 

(e)  Failure  to  cooperate  in  good  faith 
to  enable  the  Counsel  to  make  an 
informed  decision  may  serve  as  the 
basis  for  a  determination  not  to  comply 
with  your  request. 

§  2004.23    Service  of  subpoenas  or 
requests. 

Subpoenas  or  requests  for  official 
records  or  information  or  testimony 
must  be  served  on  the  Counsel  to  the 
Inspector  General,  Office  of  Inspector 
General,  U.S.  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW.,  Room  8260,  Washington, 
DC  20410-4500. 

§  2004.24    Processing  demands  or 
requests. 

(a)  After  service  of  a  demand  or 
request  to  testify,  the  Counsel  will 
review  the  demand  or  request  and,  in 
accordance  with  the  provisions  of  this 
subpart,  determine  whether,  or  under 
what  conditions,  to  authorize  the 
employee  to  testify  on  matters  relating 
to  official  information  and/or  to  produce 
official  records  and  information. 

(b)  The  OIG  will  process  requests  in 
the  order  in  which  they  are  received. 
Absent  exigent  or  unusual 
circumstances,  OIG  will  respond  within 
30  days  from  the  date  that  we  receive  all 
information  necessary  to  the  evaluation 
of  the  demand  or  request.  The  time  for 
response  will  depend  upon  the  scope  of 
the  request. 

(c)  The  Coimsel  may  grant  a  waiver  of 
any  procedure  described  in  this  subpart 
where  a  waiver  is  considered  necessary 
to  promote  a  significant  interest  of  OIG, 
HUD,  and  the  United  States,  or  for  other 
good  cause. 

§2004.25    Rnal  determination. 

The  Counsel  makes  the  final 
determination  on  demands  and  requests 
to  employees  for  production  of  official 
records  and  information  or  testimony. 
Ail  final  determinations  are  within  the 
sole  discretion  of  the  Counsel.  The 
Counsel  will  notify  the  requester  of  the 
final  determination,  the  reasons  for  the 
grant  or  denial  of  the  demand  or 
request,  and  any  conditions  that  the 
Counsel  may  impose  on  the  release  of 


records  or  information,  or  on  the 
testimony  of  an  OIG  employee. 

S2004.26    Restrictions  that  apply  to 
testimony. 

(a)  The  Counsel  may  impose 
conditions  or  restrictions  on  the 
testimony  of  OIG  employees  including, 
for  example,  limiting  the  areas  of 
testimony  or  requiring  the  requester  and 
other  parties  to  the  legal  proceeding  to 
agree  that  the  transcript  of  the  testimony 
will  be  kept  under  sefd  or  will  only  be 
used  or  made  available  in  the  particidar 
legal  proceeding  for  which  testimony 
was  requested.  The  Coimsel  may  also 
require  a  copy  of  the  transcript  of 
testimony  at  the  requester's  expense. 

(b)  The  OIG  may  off^er  the  employee's 
written  declaration  in  lieu  of  testimony. 

(c)  If  authorized  to  testify  pursuant  to 
this  part,  an  employee  may  testify  as  to 
facts  within  his  or  her  personal 
knowledge,  but,  imless  specifically 
authorized  to  do  so  by  the  Counsel,  the 
employee  shall  not: 

(1)  Disclose  confidential  or  privileged 
information; 

(2)  Testify  as  to  facts  when  the 
Coimsel  determines  such  testimony 
would  not  be  in  the  best  interest  of  OIG, 
HUD  and  the  United  States;  or 

(3)  Testify  as  an  expert  or  opinion 
witness  wiUi  regard  to  any  matter 
arising  out  of  the  employee's  official 
duties  or  the  functions  of  OIG. 

This  provision  does  not  apply  to 
requests  from  the  United  States  for 
expert  or  opinion  testimony. 

§  2004.27    Restrictions  that  apply  to 
released  records. 

(a)  The  Counsel  may  impose 
conditions  or  restrictions  on  the  release 
of  official  records  and  information, 
including  the  requirement  that  parties  to 
the  proceeding  obtain  a  protective  order 
or  execute  a  confidentiality  agreement 
to  limit  access  and  any  further 
disclosure.  The  terms  of  the  protective 
order  or  of  a  confidentiality  agreement 
must  be  acceptable  to  the  Counsel.  In 
cases  where  protective  orders  or 
confidentiality  agreements  have  already 
been  executed,  OIG  may  condition  the 
release  of  official  records  and 
information  on  an  amendment  to  the 
existing  protective  order  or 
confidentiality  agreement. 

(b)  If  the  Counsel  so  determines, 
original  OIG  records  may  be  presented 
for  examination  in  response  to  a 
demand  or  request,  but  they  are  not  to 
be  presented  as  evidence  or  otherwise 
used  in  a  manner  by  which  they  could 
lose  their  identity  as  official  OIG 
records,  nor  are  they  to  be  marked  or 
altered.  In  lieu  of  the  original  riscords, 
certified  copies  will  be  presented  for 
evidentiary  purposes. 
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§2004^    Procedure  in  the  avant  of  an 
adverse  ruling. 

If  the  Counsel  declines  to  approve  a 
demand  for  records  or  testimony  and 
the  court  or  other  authority  rules  that 
the  demand  must  be  complied  with 
irrespective  of  the  instructions  &t>m  the 
OIG  not  to  produce  the  material  or 
disclose  the  information  sought,  the 
employee  or  former  employee  upon 
whom  the  demand  has  been  made  shall 
respectfully  decline  to  comply  vrith  the 
demand,  citing  United  States  ex  tel. 
Touhyv.  Ragen.  340  U.S.  462. 


§2004.29 

(a)  Generally.  The  Counsel  may 
condition  the  production  of  records  or 
appearance  for  testimony  upon  advance 
payment  of  a  reasonable  estimate  of  the 
costs  to  OIG. 

(b)  Fees  for  records.  Fees  for 
producing  records  wiU  include  fees  for 
searching,  reviewing,  and  duplicating 
records,  costs  of  attorney  time  spent  in 


reviewing  the  demand  or  request,  and 
expenses  generated  by  materials  and 
equipment  used  to  search  for,  produce, 
and  copy  the  responsive  information. 
Costs  for  employee  time  will  be 
calculated  on  the  basis  of  the  hourly  pay 
of  the  employee  (including  all  pay, 
allowance,  and  benefits).  Fees  for 
duplication  will  be  the  same  as  those 
charged  by  OIG  in  its  Freedom  of 
Information  Act  Regulations  at  24  CFR 
part  2002. 

(c)  Witness  foes.  Fees  for  attendance 
by  a  witness  will  include  fees,  expenses, 
and  allowances  prescribed  by  the 
court's  rules.  If  no  such  fees  are 
prescribed,  witness  fees  will  be 
determined  based  upon  the  rule  of  the 
Federal  district  court  closest  to  the 
location  where  the  witness  vrill  appear. 
Such  fees  will  include  cost  of  time  spent 
by  the  witness  to  prepare  for  testimony, 
in  travel,  and  for  attendance  in  the  legal 
proceeding. 


(d)  Payment  of  fees.  You  must  pay  any 
applicable  witness  fees  for  current  OIG 
employees  and  any  records  certification 
fees  by  submitting  to  the  Counsel  a 
check  or  money  order  for  the 
appropriate  amount  made  payable  to  the 
Treasury  of  the  United  States.  In  the 
case  of  testimony  by  former  OIG 
employees,  you  must  pay  applicable 
fees  directiy  to  the  former  employee  in 
accordance  with  applicable  statutes. 

(e)  Waiver  or  reduction  of  fees.  The 
Counsel,  in  his  or  her  sole  discretion, 
may,  upon  a  showing  of  reasonable 
cause,  waive  or  reduce  any  fees  in 
connection  with  the  testimony  or 
production  of  records.  Additionally, 
fees  will  not  be  assessed  if  the  total 
charge  would  be  $10.00  or  less. 

Dated:  August  6.  2002. 
Kenneth  M.  Donohue. 
Inspector  General. 
[FR  Doc.  02-23931  Filed  9-19-02;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  60  and  63 

[AD-fRL-7379-3] 

RtN  2060-AJ42 

Standards  of  Performance  for  Bulk 
Gasoline  Terminals  and  National 
Emission  Standards  for  Gasoline 
Distribution  Faciltties  (Bulk  Gasoline 
Terminals  and  Pipeline  Breakout 
Stattons) 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  rule;  amendments. 

SUMMARY:  On  August  18,  1983,  we 
promulgated  Standards  of  Performance 
for  Bulk  Gasoline  Terminals  (1983  New 
Source  Performance  Standards  (NSPS). 
The  1983  NSPS  limit  and  control 
emissions  of  volatile  organic 
compounds  (VOC)  that  react  with  other 
pollutants  to  form  ozone  (or  smog)  that 
has  been  linked  to  respiratory 
impairments  and  eye  irritation,  and  that 
negatively  affect  vegetation  and 
ecosystems.  On  December  14, 1994,  we 
promulgated  National  Emission 
Standards  for  Gasoline  Distribution 
Facilities  (Bulk  Gasoline  Terminals  and 
Pipeline  Breakout  Stations).  The  1994 
National  Emission  Standards  for 
Hazardous  Air  Pollutants  (NESHAP) 
limit  and  control  hazardous  air 
pollutants  (HAP)  that  are  known  or 
suspected  to  cause  cancer  or  have  other 
serious  health  or  enviroamental  effects. 

The  proposed  amendments  would 
provide:  The  opportunity  to  use 
alternative  leak  test  procediires  for 
railcars  under  the  1994  NESHAP,  a 
clarification  on  monitoring  flares  and 
thermal  oxidation  systems  used  to 
comply  with  the  1994  NESHAP,  an 
alternative  recordkeeping  requirement 
for  tank  trucks  and  railcars  under  the 
1983  NSPS  and  1994  NESHAP.  and  the 
use  of  flare  design  specifications  imder 
the  1983  NSPS  by  incorporating  the 
allowance  in  the  text  of  that  final  rule. 
The  proposed  amendments  do  not 
change  the  level  of  control  or 
compromise  the  envirormiental 
protection  achieved  by  the  1983  NSPS 
and  1994  NESHAP,  but  provide 
clarification  and  alternatives  that 
enhance  the  flexibility  of  the 
recordkeeping  and  testing  requirements 
of  the  twq  final  rules.  The  scope  of  the 
proposed  amendments  and  conunent 
period  is  limited  to  the  proposed 
changes  to  the  1983  NSPS  and  1994 
NESHAP. 

DATES:  Comments.  Submit  comments  on 
or  before  November  19,  2002. 


Public  Hearing.  If  anyone  contacts 
EPA  requesting  to  speak  at  a  public 
hearing  by  October  20,  2002,  a  public 
hearing  will  be  held  on  October  18, 
2002. 

ADDRESSES:  Comments.  Written 
comments  should  be  submitted  (in 
duplicate  if  possible)  to:  Air  and 
Radiation  Docket  and  Information 
Center  (6102),  Attention  Docket  Number 
A-92-38.  Room  M-1500.  U.S.  EPA, 
1200  Pennsylvania  Avenue,  NW, 
Washington,  DC  20460.  In  person  or  by 
courier,  deliver  comments  (in  duplicate 
if  possible)  to:  Air  and  Radiation  Docket 
and  Information  Center  (6102), 
Attention  Docket  Number  A-92-38, 
U.S.  EPA,  401  M  Street,  SW,  Room  M- 
1500,  Washington,  DC  20460.  EPA 
requests  that  a  separate  copy  also  be 
sent  to  the  contact  person  listed  below 
(see  FOR  FURTHER  INFORMATION  CONTACT). 

Public  Hearing.  If  a  public  hearing  is 
held,  it  will  begin  at  10:00  a.m.  and  will 
be  held  at  the  new  EPA  facility  complex 
in  Research  Triangle  Park,  North 
Carolina  or  at  an  alternate  facility 
nearby.  You  shoirid  contact  Ms.  JoLynn 
Collins,  Waste  and  Chemical  Processes 
Group,  Emission  Standards  Division, 
U.S.  EPA  (C439-03),  Research  Triangle 
Park,  NC  27711,  telephone  (919)  541- 
5671  to  request  a  public  hearing,  or  to 
find  out  if  a  hearing  will  be  held. 

Docket.  Docket  No.  A-92-38  contains 
supporting  information  used  in 
developing  the  standards.  The  docket  is 
located  at  the  U.S.  EPA,  401  M  Street, 
SW,  Washington,  DC  20460  in  room  M- 
1500,  Waterside  Mall  (ground  floor), 
and  may  be  inspected  from  8:30  a.m.  to 
5:30  p.m.,  Monday  through  Friday, 
except  for  legal  holidays.  Copies  of 
docket  materials  may  be  obtained  by 
request  from  the  Air  Docket  by  calling 
(202)  260-7548.  A  reasonable  fee  may 
be  charged  for  copying  docket  materials. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Stephen  Shedd,  U.S.  EPA,  OAQPS, 
Emission  Standards  Division,  Waste  and 
Chemical  Processes  Group  (C439-03), 
Research  Triangle  Park,  North  Carolina 
27711,  telephone  (919)  541-5397, 
facsimile  number  (919)  685-3195, 
electronic  mail  (e-mail)  address: 
"shedd.steve@epa.gov." 

SUPPt£MENTARY  INFORMATION: 

Comments.  Comments  and  data  may  be 
submitted  by  e-mail  to:  "a-and-r- 
docket@epa.gov."  Electronic  comments 
must  be  submitted  as  an  ASCII  file  to 
avoid  the  use  of  special  characters  and 
encryption  problems.  Comments  will 
also  be  accepted  on  disks  in 
WordPerfect(TM)  file  format.  All 
comments  and  data  submitted  in 
electronic  form  must  note  the  docket 
niunber:  A-92-38.  No  confidential 


business  information  (CBI)  should  be 
submitted  by  e-mail.  Electronic 
comments  may  be  filed  online  at  many 
Federal  Depository  libraries. 

Commenters  wishing  to  submit 
proprietary  information  for 
consideration  must  clearly  distinguish 
such  information  from  other  comments 
and  clearly  label  it  as  CBI.  Send 
submissions  containing  such 
proprietary  information  directly  to  the 
following  address,  and  not  to  the  public 
docket,  to  ensure  that  proprietary 
_  information  is  not  inadvertently  placed 
in  the  docket:  Attention  Mr.  Stephen 
Shedd,  c/o  OAQPS  Document  Control 
Officer.  U.S.  EPA  (C404-02),  RTP.  NC 
27711. 

EPA  will  disclose  information 
identified  as  CBI  only  to  the  extent 
allowed  by  the  procedures  set  forth  in 
40  CFR  part  2.  If  no  claim  of 
confidentiality  accompanies  a 
submission  when  it  is  received  by  EPA, 
the  information  may  be  made  available 
to  the  public  without  further  notice  to 
the  commenter. 

Public  Hearing.  Persons  interested  in 
presenting  oral  testimony  or  inquiring 
as  to  whether  a  public  hearing  is  to  be 
held  must  contact  JoLynn  Collins  of 
EPA  at  (919)  541-5671  at  least  2  days 
in  advance  of  the  hearing.  Persons 
interested  in  attending  the  public 
hearing  should  also  call  Ms.  Collins  to 
verify  the  time,  date,  and  location  of  the 
hearing.  The  public  hearing  will  provide 
interested  parties  the  opportimity  to 
present  data,  views,  or  arguments 
concerning  the  proposed  amendments. 

Docket.  The  docket  is  an  organized 
and  complete  file  of  all  the  information 
considered  by  EPA  in  the  development 
of  the  proposed  amendments.  The 
docket  is  a  dynamic  file  because 
material  is  added  throughout  the 
rulemaking  process.  The  docketing 
system  is  intended  to  allow  members  of 
the  public  and  potentially  affected 
industries  to  readily  identify  and  locate 
dociunents  so  that  they  can  effectively 
participate  in  the  rulemaking  process. 
Along  with  the  proposed  and 
promulgated  standards  and  their 
preambles,  the  contents  of  the  docket, 
with  certain  exceptions,  will  serve  as 
the  record  in  case  of  judicial  review. 
(See  section  307(d)(7)(A)  of  the  Clean 
Air  Act  (CAA).)  The  regulatory  text  and 
other  materials  related  to  the  proposed 
amendments  are  available  for  review  in 
the  docket,  or  copies  may  be  mailed  on 
request  from  the  Air  Docket  by  calling 
(202)  260-7548.  A  reasonable  fee  may 
be  charged  for  copying  docket  materials. 

Worldwide  Web  (WWW).  In  addition 
to  being  available  in  the  docket,  an 
electronic  copy  of  today's  proposed 
amendments  is  also  available  on  the 
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WWW  through  the  Technology  Transfer 
Network  (TTN).  Followiiig  signature,  a 
copy  of  the  proposed  amendments  will 
be  posted  on  the  TTN's  policy  and 
guidance  page  for  newly  proposed  or 
prtnnulgated  rules  at  the  foUoMring 


address:  http://www.epa.gov/ttn/oarpg. 
The  TTN  provides  information  and 
technology  exchange  in  various  areas  of 
air  pollution  control.  If  more 
information  regarding  the  TFN  is 


needed,  call  the  TTN  HELP  line  at  (919) 
541-5384. 

Regulated  entities.  Categories  and 
entities  potentially  regulated  by  this 
action  include: 


Category 

NAICS" 

(SK?>) 

Examples  of  regulated  entities 

Industry 

324110 
493190 
486910 
422710 

(2911) 
(4226) 
(4613) 
(5171) 

Operations  at  major  sources  ttiat  transfer  and  store  gasoline,  including  pe- 

Federal government 
State/locaVlrit>al  government 

troleum  refirteries,  pipeHne  txeakout  stations,  and  bulk  terminals. 

•North  An>erican  Industry  Classification  System. 
*>  Standard  Industrial  Classification. 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  To  determine 
whether  your  facility  would  be 
regulated  by  this  action,  you  should 
examine  the  applicability  criteria  in  40 
CFR  60.500  and  63.420.  If  you  have  any 
questions  regarding  the  applicability  of 
tMs  action  to  a  particular  entity,  consult 
either  the  air  permit  authority  for  the 
entity  or  the  person  listed  in  the 
preceding  FOR  FURTHER  INFORMATION 
CONTACT  section. 

Outline.  The  information  presented  in 
this  preamble  is  organized  as  follows: 

I.  What  is  the  statutory  authority  for  this 

action? 
n.  What  are  we  proposing  as  alternatives  for 

railcar  leak  testing? 

A.  What  are  the  current  EPA  and  DOT 
gasoline  railcar  leak  testing 
requirements? 

B.  Why  are  we  making  changes  to  our 
railcar  leak  testing  requirements? 

in.  Which  specific  leeSn  test  methods  can  be 
used  for  railcars? 

IV.  How  is  a  flare  defined  for  purposes  of 

monitoring  the  presence  of  a  flame 
instead  of  flame  temperature? 

V.  Can  the  flare  design  specifications  he  used 

for  compliance  with  the  1983  NSPS? 

VI.  Can  cargo  tank  vapor  tighmess  records  be 

kept  off-site? 
Vn.  Administrative  Requirements 

A.  Executive  Order  12866,  Regulatory 
Planning  and  Review 

B.  Executive  Order  13132,  Federalism 

C.  Executive  Order  13175,  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

D.  Executive  Order  13045,  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

E.  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use 

F.  Unfunded  Mandates  Reform  Act  of  1995 

G.  Regulatory  Flexibility  Act  (RFA),  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA),  5  U.S.C.  601  et  seq. 

H.  Paperwork  Reduction  Act 


I.  National  Technology  Transfer  and 

Advancement  Act  of  1995 
J.  Regulatory  Review  ^ 

L  What  Is  the  SUtutoiy  Authority  for 
TUs  Action? 

The  statutory  authority  for  this  action 
is  provided  by  sections  101,  111,  112, 
114, 116,  and  301  of  the  CAA,  as 
amended  (42  U.S.C.  7401  et  seq.). 

n.  What  Are  We  Proposiiig  as 
Attematives  for  Railcar  Leak  Testing? 

The  Department  of  Transportation 
(DOT)  has  been  regulating  railcar 
•  shipments  for  many  years.  In  1994,  EPA 
promulgated  additional  requirements  to 
reduce  gasoline  vapor  leakage  during 
the  loading  and  imloading  of  railcars  at 
certain  facilities  using  gasoline  vapor 
recovery  systems  (59  FR  64318, 
December  14, 1994).  The  additional 
requirements  are  in  the  1994  NESHAP 
for  gasoline  distribution  fecilities  (40 
CFR  63.420-63.429).  This  action 
proposes  to  amend  the  1994  NESHAP  to 
allow  the  use  of  existing  DOT  and  other 
leak  test  methods  as  an  alternative  to 
methods  specified  in  the  1994  NESHAP. 

In  siunmary,  we  are  proposing  the 
following  amendments  to  the  1994 
NESHAP: 

•  As  an  alternative  to  the  annual 
certification  test  for  railcars  (40  CFR 
63.425(e))  using  EPA  Method  27 
(contained  in  appendix  A  of  40  CFR  part 
60),  owners  and  operators  may  use 
certain  DOT  and  other  railcar  test 
procedures  as  specified  in  the  proposed 
amendments. 

•  Those  alternative  DOT  and  other 
railcar  test  procedures  may  be  used  only 
for  railcars  that  do  not  vapor  balance 
with  the  end  user's  vapor  collection 
equipment. 

•  As  an  alternative  to  the  pressure 
limit  of  4,500  pascals  (18  inches  of 
water  colunm)  for  vapor  collection  and 
liquid  loading  equipment  (40  CFR 
60.502(h))  and  (i)  as  cross-referenced  in 
(40  CFR  63.422(a)),  railcars  may  be 


loaded  at  higher  pressiues  if  the  railcar 
and  the  facility's  vapor  collection  and 
processing  and  liquid  loading 
equipment  are  designed  and  leak  tested 
to  allow  those  higher  pressuires  to  be 
maintained. 

Gasoline  vapor  released  to  the  air  is 
a  concern  since  it  contains  VOC  and 
HAP.  The  VOC  in  the  presence  of  heat 
and  sunlight,  chemically  react  with 
oxides  of  nitrogen  (NOx)  to  create  an 
odorless  and  colorless  gas  called  ozone. 
Ground-level  ozone  causes  human 
health  problems  and  damages  crops  and 
other  vegetation.  Also,  ground-level 
ozone  is  a  key  ingredient  of  urban  smog. 
Gasoline  vapors  contain  HAP  listed  in 
section  112  of  the  CAA.  The  HAP  are 
known  or  suspected  to  cause  cancer  and 
other  serious  health  and  environmental 
effects.  The  HAP  contained  in  gasoline 
vapors  include,  but  are  not  limited  to 
benzene,  toluene,  hexane,  ethyl 
benzene,  naphthalene,  cumene,  xylene, 
and  methyl  tert-butyl  ether. 

A.  What  Are  the  Current  EPA  and  DOT 
Gasoline  Railcar  Leak  Testing 
Requirements? 

1.  EPA  Requirements 

Oiu  current  vapor  leakage 
requirements  for  railcars  loading 
gasoline  grew  out  of  earlier  vapor 
leakage  requirements  for  gasoline  tank 
truck  loadhig  and  unloading  operations. 
EPA  and  the  California  Air  Resources 
Board  (CARE)  foimd  in  the  1970's  that 
gasoline  vapor  leakage  fit}m  controlled 
transfer  operations  was  a  VOC  control 
problem  when  gasoline  was  loaded  into 
tank  trucks  at  bulk  terminals  and  plants 
and  when  unloaded  at  gasoline  bulk 
plants  and  service  stations.  Those 
controlled  facilities  utilize  a  vapor 
collection  system  to  collect  displaced 
vapors  during  gasoline  transfers  and  to 
pipe  them  to  a  vapor  processing  system 
such  as  a  thermal  oxidation  system. 
Vapor  leakage  from  points  in  the  tank 
truck  and  vapor  collection  system  often 
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allows  the  VOC  and  HAP  in  the  gasoline 
vapors  to  escape  to  the  atmosphere 
instead  of  being  recovered  by  the  vapor 
collection  and  processing  systems. 
Additionally,  the  vapor  balancing 
systems  at  bulk  plants  and  service 
stations  rely  on  a  vapor-tight  vessel  to 
help  create  a  vacuiun  in  the  truck's  tank 
so  that  the  vapors  displaced  from  the 
service  station  or  bulk  plant  storage  tank 
being  loaded  will  be  efficiently  retiuned 
(balanced)  into  the  truck's  tank. 

To  reduce  gasoline  vapor  leakage  from 
tank  trucks,  the  CARB  started  a 
regulatory  program  to  require  testing 
and  repair  of  gasoline  tank  trucks 
annually  using  a  pressujre  and  vacuum 
test.  We  followed  that  lead  and  issued 
a  guidance  document  on  gasoline  tank 
truck  leakage  testing  (Tank  Truck 
Control  Techniques  Guideline,  EPA- 
450/2-78-051,  December  1978)  for 
application  in  State  implementation 
plans  for  areas  not  meeting  the  National 
Ambient  Air  QiiaUty  Standards  for 
ozone.  In  August  1983.  we  promulgated 
the  1983  NSPS  (48  FR  37590,  August  18, 
1983)  which  required  further  reductions 
in  VOC  emissions  from  gasoline  tank 
trucks  that  load  at  new,  modified,  or 
reconstructed  loading  racks  at  bulk 
gasoline  terminals  nationwide.  The 
1983  NSPS  include  the  same  annual 
pressure  and  vacuum  test  program  for 
tank  trucks  as  recommended  in  the 
Tank  Truck  CTG.  The  CARB  also 
continued  to  update  their  test  program 
by  adding  additional  components,  such 
as  an  internal  vapor  valve  test,  lower 
allowable  leakage  rates,  and  test 
requirements  and  methods  for  year- 
round  compliance. 

In  December  1994,  we  promulgated 
the  1994  NESHAP  to  reduce  emissions 
of  HAP  from  large  bulk  terminals  and 
pipeline  breakout  stations  located 
separately  or  collocated  at  plant  sites 
with  other  emission  sources  (such  as 
petroleum  refineries).  The  1994 
NESHAP  added  gasoline  railroad  tank 
cars  (railcars)  to  our  Federal  vapor 
recovery  and  leak  test  program.  It  also 
required  the  improvements  to  the  leak 
testing  program  for  gasoline  tank  trucks 
that  the  CARB  and  local  districts  made 
since  the  1983  NSPS  were  promulgated. 
The  rest  of  the  discussion  pertains  only 
to  the  1994  NESHAP  vapor  leakage 
requirements  for  railcar  loading.  Those 
requirements  consist  of  the  following 
four  parts:  the  annual  pressure  and 
vacuum  leak  test,  year-round  testing, 
reporting  and  recordkeeping,  and 
pressure  limits  for  the  vapor  collection 
and  liquid  loading  systems  at  bulk 
terminals. 

The  first  part  of  the  1994  NESHAP 
requirements  for  gasoline  railcars  is  the 
annual  pressiu^/vacuum  test.  The  1983 


NSPS  specified  use  of  an  EPA  test 
method  (Method  27)  that  provides  a 
step-by-step  procedure  for  performing 
the  test.  Like  the  1983  NSPS,  the  1994 
NESHAP  specify  that  you  must  use 
Method  27,  but  imder  defined 
conditions  as  discussed  below.  The 
1994  NESHAP  require  you  to  perform 
Method  27  annually  at  vessel  pressures 
of  18  inches  of  water  colimm  of  positive 
pressure  and  6  inches  of  negative  water 
column  pressure  (40  CFR  63.425(e)). 
The  1994  NESHAP  specify  an  allowable 
pressure  drop  of  not  more  than  1  inch 
of  water  in  5  minutes  for  railcar  size 
tanks  after  being  pressurized  to  the  test 
pressure.  Also,  the  1994  NESHAP 
require  you  to  test  the  vapor  hoses  and 
an  internal  vapor  valve. 

Year-round  testing  is  the  second  part 
of  the  1994  NESHAP  provisions  for 
gasoline  railcars.  We  found  that 
significant  vapor  leakage  may  occur  at 
various  times  during  the  year  after  an 
annual  test  is  performed.  Therefore,  the 
CARB  and  local  districts  and  EPA 
developed  the  so-called  anytime  or  year- 
round  test  program  to  augment  the 
aimual  test.  Anyone  (air  pollution 
inspector,  facility  owner,  etc.)  who 
identifies  through  sight,  soimd,  or  smell 
a  possible  problem  with  vapor  leaks 
from  a  railcar  can  require  one  of  three 
alternative  test  procedures  to  allow 
detection  and  repair  of  the  leak.  The 
three  alternative  year-round  test 
procedures' are  provided  in  40  CFR 
63.425(f)  through  (h)  of  the  1994 
NESHAP.  They  are,  respectively,  a  leak 
test  using  a  portable  instrument,  an  in- 
field pressure  test  using  nitrogen,  and  a 
pressure  test  using  the  Method  27  test 
procedure  coupled  with  a  less  stringent 
leakage  rate  than  required  in  the  annual 
test.  If  a  railcar  fails  any  of  the  year- 
round  test  procediu-es,  the  1994 
NESHAP  require  that  it  be  taken  out  of 
service  and  not  loaded  again  at  that 
facility  until  the  railcar  can  be  fixed  and 
pass  the  Method  27  test  at  the  annual 
certification  limits. 

The  third  part  of  the  railcar  vapor 
leakage  program  in  the  1994  NESHAP  is 
the  reporting  and  recordkeeping 
requirements  (40  CFR  63.422(c)(2)). 
Railcars  in  gasoline  service  may  not  be 
loaded  at  an  affected  loading  rack  unless 
the  railcar  owner  or  operator  has 
provided  documentation  that  the  railcar 
has  passed  the  annual  pressure  and 
vacuum  tests  discussed  above.  Railcars 
that  have  failed  any  of  the  year-round 
leakage  tests  since  the  last  annual  test 
must  also  have  documentation  that  they 
were  subsequently  repaired  and 
recertified  to  the  annual  certification 
limits.  The  owner  or  operator  of  the 
loading  rack  must  take  steps  to  assure 
that  only  railcars  with  the 


documentation  on  file  are  loaded  at  the 
loading  rack.  Those  steps  include: 
recording  the  tank  identification 
niunber  of  railcars  loaded,  cross- 
checking (within  2  weeks  of  loading)  the 
-  identification  numbers  against  the  leak 
test  documentation  on  file  at  the  facility, 
notifying  the  owner  or  o|}erator  of  non- 
documented  railcars,  assuring  that  such 
railcars  are  not  loaded  again  until 
proper  docimientation  is  provided,  and 
reporting  the  non-dociimented  railcars 
in  the  semiannual  compliance  report  to 
the  permitting  authority  (40  CFR 
63.428(g)).  Some  permitting  authorities 
have  also  granted  alternatives  to  allow 
electronic  recordkeeping  and  reporting 
and  the  use  of  key-locks  to  lock  out  non- 
documented  tank  trucks  or  railcars  bom 
loading  at  the  rack. 

The  last  part  of  the  1994  NESHAP 
requirements  concerning  gasoline 
leakage  from  railcars  is  a  design 
specification  (40  CFR  60.502(h)  and  (i) 
as  cross-referenced  in  (40  CFR 
63.422(a))  for  the  liquid  loading  and 
vapor  collection  equipment  at  the 
terminal  to  prevent  over-pressurizing  of 
the  railcar  and  vapor  collection  system. 
The  requirement  specifies  that  the  vapor 
collection  and  liquid  loading  equipment 
be  designed  and  operated  to  prevent  the 
pressure  in  the  railcar  from  exceeding 
the  annual  test  pressure  of  18  inches  of 
water  column.  Also,  we  require  that  the 
pressure-vacuiun  safety  vents  in  the 
facility's  vapor  collection  system  be 
designed  to  not  open  below  the  same  18 
inches  of  water  pressure  limit.  We  have 
approved  one  gasoline  loading  facility's 
use  of  an  alternative  test  procedure  to 
load  railcars  at  a  higher  pressure, 
provided  they  perform  the  Method  27 
pressure  test  and  the  facility's  vapor 
collection  and  recovery  system  is 
designed  and  operated  to  be  leak-fr-ee  at 
those  higher  pressures. 

2.  DOT  Requirements 

DOT,  through  its  Research  and 
Special  Programs  Administration  and 
the  Federal  Railroad  Administration, 
develops  national  requirements  for  the 
transportation  of  gasoline  in  railroad 
cargo  tanks  (railcars)  and  highway  cargo 
tanks  (tank  trucks).  Similar  to  EPA 
requirements  discussed  earlier,  DOT 
requirements  limit  the  degree  of  leakage 
from  railroad  cargo  tanks,  provide  for 
test  procedures,  and  specify  the. 
frequency  of  testing.  DOT  has  codified 
some  of  those  requirements  in  the  Code 
of  Federal  Regulations,  some  have  been 
developed  by  industry  trade 
associations,  and  some  are  currently 
under  development  by  DOT. 

DOT  requirements  tor  liquid  transport 
in  railcars,  including  those  cars  used  to 
transport  gasoline,  require  a  visual 
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inspection  of  the  tank  before 
transportation  to  determine  if  the  tank  is 
in  proper  condition  for  transport  (49 
CFR  173.31(d)).  At  that  point,  the 
inspection  does  not  require  the  use  of 
instruments  to  assess  the  fitness  for 
service  of  the  tank,  such  as  tank  shell 
thickness  measiurements  or  leak  testing 
the  mating  surfaces  of  service 
equipment  (valves,  fittings,  and  pressure 
relief  devices).  DOT  regulations  do 
require,  however,  periodic  maintenance 
of  the  tank  and  service  equipment  to 
ensure  that  such  equipment  conforms  to 
the  minimum  Federal  safety  standards. 
Those  latter  standards  require  the  use  of 
nondestructive  testing  equipment  and 
qualified  personnel  using  qualified 
procedures. 

Personnel  performing  periodic 
inspection  and  tests  must  be  qualified 
for  the  type  of  nondestructive 
examination  performed,  such  as 
ultrasonic  testing,  leak  testing,  or 
radiography  (49  CFR  179.7(b)(9)).  The 
tank  car  owner  must  ensure  that  the 
procedure  has  the  sensitivity  and 
reliability  to  find  the  flaw  under 
observation  (49  CFR  179.7(b)(10));  that 
is,  the  owner  must  qualify  the  procedure 
to  determine  that  it  can  find  a  pre- 
defined flaw.  Recent  DOT  regulations 
are  not  prescriptive  in  nature,  but  rather 
are  end  result  driven.  That  means  that 
DOT  does  not  specify  a  particular 
nondestructive  examination  method  or 
procedure  for  performing  a  test,  but 
rather  allows  tiie  tank  car  owner  and  the 
maintenance  facility  to  develop  site- 
specific  procedures.  End  results  are 
published  by  DOT  as  acceptance 
standards  (49  CFR  180.511).  For  leakage 
pressing  tests,  the  end  result  must  show 
that  all  product  piping,  fittings,  and 
closures  show  no  indication  of  leakage 
(§  180.511(f)). 

In  addition  to  the  published  EKDT 
niles,  the  railroad  industry  has  its  own 
rules  that  have  the  effect  of  a  national 
standard.  The  Association  of  American 
Railroads  (AAR),  a  not-foi^profit  trade 
organization  of  the  railroad  industry, 
publishes  the  railroad  industry  rules.  A 
working  group  under  the  AAR,  the  Tank 
Car  Committee,  develops  rules  and 
standards  based  on  best  practices. 
Appendix  T  in  the  AAR  Tank  Car 
Manual  contains  requirements  and 
methods  for  performing  nondestructive 
examinations.  The  AAR  Appendix  T 
parallels  requirements  issued  by  the 
American  Society  for  Nondestructive 
Testing,  an  international  standard 
writing  body  (ASNT  SNT-TG-lA). 
Recentiy,  DOT  issued  an  exemption 
(DOT-E  12095)  to  over  70  parties  that 
incorporates  by  reference  the 
requirements  of  Appendix  T.  DOT  plans 
to  propose  Federal  riilemaking  to 


include  Appendix  T  in  the  next  few 
years. 

With  respect  to  leak  testing.  Appendix 
T  provides  foiu"  test  procedures:  bubble 
leak  test,  pressure  change  test,  halogen 
diode  detector  test,  and  mass 
spectrometer  test.  The  tank  car  industry 
generally  uses  the  bubble  leak  test  to 
test  tanks  in  gasoline  service.  That  leak 
test  procediire  requires  pressiuizing  the 
tank  car,  holding  the  pressure  for  a 
defined  period  (dwell  time),  and  then 
using  a  bubble  forming  solution  at  the 
mating  interface  of  the  service 
equipment  under  observation.  Leaks 
will  cause  bubbles  to  appear.  The  actual 
details  of  the  procedure  and  the 
equipment  under  observation  are 
defined  in  the  Federal  rule  and  by  the 
tank  car  ovtmer.  The  Federal  end  result 
(acceptance  criterion)  is  no  leakage. 

The  typical  railcar  is  loaded  about 
seven  times  per  year.  In  comparison, 
tank  trucks  are  loaded  as  many  as  seven 
times  per  day  for  high-volume 
commodities  such  as  gasoline.  The 
disparity  in  the  loading  and  unloading 
cycles  and  the  volumetric  size  of  the 
equipment  between  railcars  and  tank 
trucks  suggests  a  need  to  consider 
different  leak  identification  strategies. 
The  DOT  leak  test  interval  for  railcars  is 
once  every  10  years,  or  whenever  the 
service  equipment  is  reassembled  on  the 
tank  (49  CFR  180.509(c)(3)(i)  and  (j)). 
Beyond  those  Federal  rules,  DOT  and 
AAR  continue  to  work  on  procedures  to 
determine  the  appropriate  in-use 
frequencies  for  leak  testing.  An 
appropriate  in-use  frequency  considers 
the  material  of  construction  of  the 
service  equipment,  the  service 
equipment  mating  surface,  gasket 
specifications,  the  compatibility  of  the 
product  with  the  gasket,  the  life-limit  of 
the  gasket,  the  bolting  arrangement  and 
specified  torque  on  the  joint,  and  the 
loading  and  unloading  cycle  time.  In 
addition  to  those  considerations,  the 
length  of  the  railcar  lease  also  drives  the 
test  frequency.  According  to  ovtmers  of 
railcars,  leases  usually  run  from  3  to  5 
years  and  require  leak  testing  at  the  start 
or  renewal  of  the  lease.  The  DOT  and 
industry  standard  will  take  into 
consideration  all  aspects  of  fleet 
operations  and  maintenance. 

DOT  and  the  AAR  are  also  currentiy 
working  on  the  development  of  an 
industry  standard  that  outiines  which 
items  to  inspect,  how  to  inspect  those 
items,  the  acceptance  criteria,  data 
collection  and  analysis  of  test  results, 
and  statistical  tools  for  predicting 
inspection  frequencies  based  on  a 
reliability-centered  approach.  In 
developing  the  new  standard,  the 
railroad  industry  surveyed  maintenance 
practices  in  other  industries  and  the 


industry  is  now  working  toward  a 
dociunent  that  is  very  similar  to  the 
Federal  Aviation  Administration's 
maintenance  scheme  for  commercial 
aircraft. 

B.  Why  Are  We  Mcddng  Changes  to  Our 
Railcar  Leak  Testing  Requirements? 

Over  the  last  few  years,  both  EPA  and 
DOT  have  received  requests  to  clarify 
and  reduce  any  overlapping 
requirements  between  DOT'S  test 
procedures  and  those  in  the  1994 
NESHAP.  Additionally,  we  received  and 
approved  one  loading  facility's  request 
for  alternative  test  procedures  for 
gasoline  railcars.  We  met  and  reviewed 
the  overlapping  requirements  with  both 
DOT  and  industry  representatives.  As 
discussed  below,  we  believe  that  DOT 
reqiiirements  control  vapor  leakage  to 
levels  equivalent  to  those  required  by 
the  1994  NESHAP.  Therefore,  we  are 
proposing  to  allow  certain  DOT  test 
procedures  to  be  used  as  alternatives  to 
our  test  procedures  at  gasoline 
distribution  facilities  affected  under  the 
1994  NESHAP.  Additionally,  railcars 
have  historically  been  loaded  and  tested 
at  higher  pressures  than  tank  trucks,  so 
we  are  proposing  to  allow  them  to  load 
at  those  higher  pressures  when  using 
vapor  recovery  systems. 

As  discussed  earlier,  there  are  many 
differences  between  our  rules  and 
DOT'S  rule  for  leak  testing  of  gasoline 
railcars.  Our  test  procedures  allow  for 
some  leakage  diuing  the  test,  are 
performed  annually  and  affect 
additional  vapor-handling  equipment, 
are  for  both  pressure  and  vacuum,  and 
include  checks  for  excessive  leakage 
between  the  aimual  tests.  DOT 
requirements  allow  for  no  leaks  during 
the  test  when  using  the  most  common 
test  procedure,  provide  for  less  fi^uent 
testing  than  ours,  test  only  under 
positive  pressure,  and  include  both  pre- 
test and  post-test  inspections  of  the 
railcar  taiak. 

We  believe  the  difference  in  test 
frequency  is  not  a  significant  issue 
because  other  factors  balance  the 
difference.  As  discussed  above,  imder 
DOT  procediues  and  industry  practices 
railcars  are  commonly  pressure  tested 
every  3  to  5  years  and,  in  the  worst  case, 
as  long  as  10  years.  We  require  an 
annual  test,  but  our  test  allows  for  some 
leakage,  we  do  not  require  pre-  and 
post-test  inspections  of  the  cargo  tank, 
and  we  do  not  have  a  program  for 
qualifying  the  personnel  performing  the 
test.  Additionally,  we  will  still  have  the 
safety  net  of  o\u  year-roxmd  field  tests 
and  the  ongoing  studies  by  DOT  and 
shippers  to  determine  the  appropriate 
test  frequency  for  railcars.  Considering 
all  of  those  factors,  we  are  proposing 
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today  to  allow  DOT  frequency 
requirements  and  the  no-leakage  test 
procedure  (bubble  test)  to  be  used  as  an 
alternative  to  our  test  method  and 
procedures.  In  using  that  alternative, 
railcar  operators  must  still  meet  all  of 
the  recordkeeping,  reporting,  and 
monitoring  requirements  as  mentioned 
earlier  for  the  1994  NESHAP. 

The  remaining  difference  is  that  DOT 
bubble  pressure  test  only  identifies 
positive  pressure  leakage  and  we  require 
the  tanks  to  be  tested  for  negative 
pressure  (vacuimi)  leakage.  Today's 
proposed  amendments  would  limit  the 
use  of  DOT  bubble  test  to  those  railcars 
that  do  not  vapor  balance  with  the 
customer  tanks.  We  are  not  aware  of  any 
vapor  balancing  of  gasoline  railcars,  and 
industry  representatives  have  reported 
that  there  are  very  few,  if  any,  railcars 
that  are  being  vapor  balanced.  However, 
since  maintaining  vacuum  is  critical  to 
the  captiu^  and  control  of  cargo  tank 
unloading  emissions,  we  are  proposing 
to  limit  DOT  alternative  procedures  to 
railcars  that  do  not  vapor  balance. 

Lastly,  industry  representatives  have 
reported  that  gasoline  railcars  load  at 
higher  pressures  than  the  design  and 
test  pressure  in  the  1994  NESHAP.  As 
discussed  earlier,  the  1994  NESHAP 
require  the  total  system  (railcar  and 
vapor  collection  and  loading 
equipment)  to  be  designed,  tested,  and 
operated  below  the  same  specified 
pressure  (18  inches  of  water  column). 
We  have  allowed  one  gasoline  railcar 
loading  facility  to  operate  under  higher 
pressures '  which  may  be  set  by  the 
facility,  provided  they  have  designed 
and  tested  the  complete  loading  and 
vapor  collection  system  for  the  specified 
higher  pressures.  Today,  we  are 
proposing  to  provide  a  similar  higher 
pressure  allowance  for  all  affected 
facilities  loading  gasoline  into  railcars. 

m.  Which  Specific  Leak  Test  Methods 
Can  be  Used  for  Railcars? 

As  we  describe  in  section  VII.I  of  this 
preamble,  we  conducted  a  search  to 
identify  railroad  tank  car  test 
procedures  that  could  serve  as 


■  Instead  of  limiting  the  positive  pressure  for  the 
test  to  18  inches  of  water  as  required  under  the 
199+  NESHAP.  the  testing  pressure  must  be  at  or 
above  the  maximum  operating  pressure  expected 
when  loading  multiple  railcars.  The  testing  pressure 
is  the  maximum  operating  pressure  plus  20  percent, 
but  will  in  no  case  be  greater  than  25  pounds  per 
square  inch.  Instead  of  the  25  mm  (1  inch)  of  water 
pressure  change  allowed  in  40  CFR  63.425(e),  the 
allowable  pressure  change  shall  be  no  greater  than 
5.0  percent  of  the  ma3(imum  pressure.  In  complying 
with  the  test  run  repetition  requirements  as 
specified  in  section  5.2.5  of  Method  27,  the  tester 
must  repeat  positive  pressure  test  nms  until  two 
consecutive  runs  agree  within  2.5  percent  of  the 
maximum  pressure.  Maintain  records  of  the  railcar 
pressure  limits  as  required  in  §  63.428(b). 


alternatives  to  DOT's  referenced  bubble 
leak  test  procediue  in  the  AAR  Tank  Car 
Manual.  Oua  search  located  two 
additional  test  methods  that  we  and 
DOT  believe  are  equivalent  to  DOT's 
approach.  Those  test  procedures  are: 
ASTM  E  515-95  (Reapproved  2000), 
"Standard  Test  Method  for  Leaks  Using 
Bubble  Emission  Techniques,"  and 
British  Standard  (BS)  EN  1593:1999, 
"Non-destructive  Testing:  Leak  Testing- 
Bubble  Emission  Techniques."  The 
procedure  ASTM  E  515-95  and  BS  EN 
1593:1999  are  procedures  for  the 
detection  and  location  of  leaks  in 
vessels  by  bubble  emission  techniques 
and  are  similar  to  DOT's  current 
procedure.  The  procedure  BS  EN  1593 
covers  certification  of  personnel, 
creation  of  a  pressure  differential  across 
the  vessel,  the  type  of  bubble  forming 
solution  to  be  used,  preparation  of  the 
vessel  surface,  dwell  time  for 
establishment  of  bubble  emissions, 
surface  temperatm-e,  and  direct  and 
indirect  visual  examination  procedures. 
The  procedure  ASTM  E  515-95 
includes  specifications  for  persoimel 
performing  the  leak  testing,  creation  of 
a  pressure  differential  across  the  vessel, 
and  the  type  of  bubble  forming  solution 
to  be  used,  and  also  addresses  the 
application  of  the  solution  to  the  test 
surface  and  provides  estimates  of 
precision  and  bias  for  the  procedure. 

We  are  proposing  to  allow  those  two 
test  procedures,  as  well  as  the  current 
DOT  bubble  leak  test  procedure,  as 
acceptable  alternatives  through  addition 
of  a  new  paragraph  to  the  1994  NESHAP 
(40  CFR  63.425(i)). 

IV.  How  Is  a  Flare  Defined  for  Purposes 
of  Monitoring  the  Presence  of  a  Flame 
Instead  of  Flame  Temperature? 

We  found  that  the  1994  NESHAP 
were  not  clear  on  the  difference  between 
a  flare  system  and  a  thermal  oxidation 
system.  The  distinction  is  important 
because  of  the  different  monitoring 
requirements  for  those  two  types  of 
control  systems.  The  1994  NESHAP 
require  flares  to  be  continuously 
monitored  for  the  presence  of  a  pilot 
flame,  and  thermal  oxidation  systems  to 
be  continuously  monitored  for  firebox 
temperature.  The  1994  NESHAP  did  not 
contain  a  definition  for  either  type  of 
unit.  Today's  proposed  amendments 
would  clarify  the  intent  of  the  1994 
NESHAP  by  adding  definitions  for  both 
units.  The  proposed  amendments  would 
also  clarify  the  text  of  the  monitoring 
requirements.  Additionally,  we  are 
clarifying  the  use  of  the  term  flare  in  the 
test  methods  and  procedures  section  of 
the  1994  NESHAP. 

The  continuous  monitoring  section  of 
the  1994  NESHAP  require  thermal 


oxidation  systems  to  include  a  monitor 
to  measure  the  temperature  in  the 
firebox  or  in  the  ductwork  immediately 
downstream  from  the  firebox  (40  CFR 
63.427(a)(3)).  Flare  systems,  on  the  other 
hand,  must  use  a  heat-sensing  device, 
such  as  an  ultraviolet  beam  sensor  or  a 
thermocouple,  installed  in  proximity  to 
the  pilot  light,  to  indicate  the  presence 
of  a  flame  (40  CFR  63.427(a)(4)).  Flares 
are  one  type  of  thermal  oxidation 
system  that  thermally  oxidizes 
pollutants  in  an  open  flame  without  an 
enclosure."  Other  types  of  thermal 
oxidizers  also  thermally  oxidize 
pollutants,  but  the  combustion  flame  is 
enclosed  in  a  box  or  cylinder.  We 
intended  that  only  non-enclosed  flare 
systems  meeting  the  design 
specifications  in  the  General  Provisions 
to  this  part  (40  CFR  63.11(b))  be  allowed 
to  monitor  for  the  presence  of  a  flame. 
We  found,  through  testing  many  types 
of  flares,  that  flares  meeting  those 
design  specifications  have  a  high 
combustion  efficiency.  Therefore,  due  to 
the  complexity  of  testing  systems  with 
an  open  flame  and  no  enclosure,  we  do 
not  require  each  flare  to  be  performance 
tested  if  it  meets  the  required  design 
specifications.  Also,  due  to  their  design, 
the  flares  need  only  monitor  for  the 
presence  of  a  flame  to  show  long-term 
or  continuous  compliance.  For  other 
enclosed  thermal  oxidation  systems  or 
recovery  systems,  a  performance  test 
measuring  pollutant  flow  rate  and 
concentration  is  feasible.  The  enclosed 
thermal  oxidation  system's  oxidation 
temperature  can  vary  and  is  easily 
measured,  so  temperature  monitoring  is 
important  and  required  to  demonstrate 
long-term  compliance.  For  flares  not 
meeting  the  40  CFR  63.1 1(b)  design 
specifications,  you  must  develop  your 
ovra  test  methods  and  procedures  and 
monitoring  techniques  to  determine 
short-  and  long-term  compliance  with 
the  emissions  standards  specified  in  the 
1994  NESHAP.  Outlet  emissions  shall 
not  exceed  10  milligrams  of  total 
organic  compounds  per  liter  of  gasoline 
loaded. 

Based  on  those  considerations  and 
how  other  standards  have  defined  the 
control  systems,  we  have  developed 
definitions  for  flares  and  thermal 
oxidation  systems  to  clarify  the 
requirements  for  each  tjrpe  of  system. 
We  are  also  proposing  to  clarify  the  nde 
text  to  say  that  flares  meeting  the  design 
specifications  are  the  only  flare  systems 
allowed  to  use  a  flame  monitor  rather 
than  a  temperature  monitor.  For  flares 
not  meeting  the  design  specifications, 
the  owner  or  operator  must  determine 
and  obtain  approval  for  alternative 
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monitoring  and  test  procedures  as 
discussed  below. 

The  test  methods  and  procedures 
section  of  the  1994  NESHAP  (40  CFR 
63.425(a))  specifies  that  a  performance 
test  is  required  for  all  control  systems. 
That  provision  also  says  that  if  you 
cannot  measure  emissions  from  a  flare 
using  the  specified  test  methods,  then 
the  general  design  specifications  for 
flares  apply.  The  1994  NESHAP  neither 
defined  a  flare  nor  specified  what 
happens  if  a  flare  does  not  meet  the 
design  specifications.  The  intent  of  the 
1994  NESHAP  and  other  ndes  using 
that  approach  is  that  if  a  flare  meets  the 
40  CFR  63.11(b)  design  specifications, 
you  must  only  demonstrate  that  those 
specifications  are  met  without  the  need 
to  conduct  the  performance  test 
required  for  enclosed  systems,  where 
gas  flow  rate  and  pollutant 
concentration  can  be  easily  measured. 
Today,  we  are  clarifying  the  intent  of 
the  1994  NESHAP  by  amending  the  rule 
text  language  of  40  CFR  63.425(a).  We 
are  also  clarifying  that  if  a  flare  does  not 
meet  the  flare  design  specifications  and 
caimot  be  tested  using  the  specified  test 
procedures,  then  you  must  determine 
and  demonstrate  appropriate  test 
methods  and  proceduires  and 
monitoring  parameters  as  currently 
specified  in  40  CFR  63.7(f)  and  40  CFR 
63.427(a)(5),  respectively. 

V.  Can  the  Flare  Design  Specificatioiis 
Be  Used  for  Compliance  With  the  1983 
NSPS? 

When  the  1983  NSPS  were  under 
development,  flares  were  not  being  used 
at  bidk  gasoline  terminals  and  the  flare 
design  specifications  in  40  CFR  60.18(b) 
through  (f)  had  not  been  promulgated.  If 
a  flare  is  designed  and  operated  in 
accordance  with  these  specifications,  no 
efficiency  or  outlet  performance  testing 
is  necessary  to  demonstrate 
performance.  Since  then,  flares  have 
been  put  into  use  at  bulk  terminals  and 
we  have  been  allowing  the  flare  design 
specifications  to  be  used  for  compliance 
demonstrations  for  flares  with  an  open 
(vvdthout  enclosure)  flame.^  Therefore, 
we  are  proposing  to  add  a  reference  to 
the  flare  design  specifications  in  the 
rule  text. 

The  test  methods  and  procedures 
section  of  the  1983  NSPS  (40  CFR 
60.503)  provides  detailed  procedures  for 
carrying  out  the  required  performance 
testing  of  vapor  processing  systems.  One 
of  those  procedures  includes 
measurement  of  volume  and 


'  The  industry  also  uses  enclosed  flares.  You  can 
test  the  performance  of  enclosed  flares  vihth  test 
procedures  currently  in  the  1983  NSPS:  therefore, 
the  discussion  and  the  proposed  amendments  do 
not  apply  to  enclosed  flar«s. 


concentration  of  total  organic 
compounds  exhausted  from  the  control 
device  (40  CFR  60.503(c)).  Open  flame 
flares,  due  to  their  design,  do  not  allow 
the  easy  measurement  of  volume  and 
concentration  of  total  organic 
compounds  exhausted.  For  that  reason, 
in  1986  we  promulgated  open  flame 
flare  design  specifications  in  the 
General  Provisions  of  40  CFR  part  60. 
However,  we  stipulated  that  those 
design  specifications  do  not  apply 
imless  a  particular  subpart  of  part  60 
refers  to  them  (40  CFR  60.18(a).  We 
found  if  a  flare  is  designed  and  operated 
in  accordance  with  those  specifications, 
no  efficiency  or  outlet  emissions  testing 
is  necessary  to  show  that  the  flare 
achieves  a  control  efficiency  of  at  least 
98  percent.  However,  we  require  some 
testing  to  demonstrate  that  the  flare 
meets  the  design  specifications.  We 
have  determined  that  those 
specifications  are  applicable  under  the 
1983  NSPS,  so  we  are  proposing  to  add 
a  reference  to  them  in  the  rule  text. 

Under  today's  proposed  amendments 
affecting  40  CFR  60.503,  we  are 
allowing  owners  and  operators  imder 
the  1983  NSPS  to  demonstrate  that  their 
flare  meets  the  40  CFR  60.18(b)-(f) 
design  specifications  rather  than 
conducting  an  outlet  volume  and 
concentration  performance  test  (40  CFR 
60.503(c)).  If  you  have  an  open  flame 
flare  that  does  not  meet  the  flare  design 
specifications  and  cannot  be  tested 
using  the  specified  outlet  voliune  and 
concentration  test  procedures,  then  you 
must  determine  and  demonstrate 
appropriate  methods  and  procedures 
that  will  demonstrate  the  control 
performance  of  the  flare.  Those  methods 
must  be  capable  of  demonstrating  that 
the  flare  provides  a  level  of  emissions 
control  that  is  at  least  equivalent  to  the 
applicable  emission  limit  in  the  1983 
NSPS.  We  still  require  all  vapor 
processing  systems,  including  flares 
meeting  the  above  open  flame  flare 
design  specifications,  to  meet  the 
additional  leak  and  pressure  test 
methods  and  procediu-es  in  40  CFR 
60.503  for  vapor  collection  and  vapor 
processing  systems  (40  CFR  60.503(a), 
(b),  and  (d)).  Also,  we  are  adding  the 
flare  definition  to  40  CFR  60.501  to 
clarify  that  the  flare  design  provisions 
only  apply  in  the  1983  NSPS  to  flares 
with  an  open  (without  enclosure)  flame. 

VI.  Can  Cargo  Tank  Vapor  Tightness 
Records  Be  Kept  Off-Site? 

Recently,  a  company  requested  and 
we  approved  the  off-site  storage  of  cargo 
tank  vapor  tightness  records,  instead  of 
on-site  record  retention  as  specified  in 
40  CFR  63.428(b)  of  the  1994  NESHAP. 
That  company  and  others  operating 


multiple  terminals  need  and  have  a 
centralized  recordkeeping  system.  The 
company  is  now  allowed  to  keep  the 
records  off-site  if  the  records  are 
instantly  accessible  at  the  affected 
facility  in  a  centralized  computer 
system  that  will  produce  an  exact 
duplicate  image  of  the  original  paper 
record  with  certifying  signatures.  Also, 
they  must  notify  die  permitting 
authority  in  writing  when  they  have 
completed  the  scanning  of  all  required 
records  and  have  the  system  of  instant 
access  to  all  terminals  fully  functional. 

The  1994  NESHAP  and  the  1983 
NSPS  require  (in  40  CFR  63.428(b)  and 
40  CFR  60.505(a),  (b),  and  (d), 
respectively)  terminal  owners  and 
operators  to  maintain  an  on-site  record 
of  vapor  tightness  test  results  for  each 
gasoline  cargo  tank  loaded  at  a  1994 
NESHAP  or  1983  NSPS  affected 
terminal.  Those  records  are  used  by 
terminal  owners  and  operators  and 
compliance  inspectors  to  determine  if 
the  cargo  tanks  loading  at  the  terminal 
have  passed  the  required  vapor 
tightness  test.  If  an  exact  duplicate 
electronic  copy  of  those  records  is 
instantly  available  at  the  terminal,  we 
believe  that  that  is  an  equivalent 
alternative  to  the  original  requirement. 
Tod^y,  we  are  proposing  an  alternative 
for  both  the  1994  NESHAP  and  the  1983 
NSPS  that  allows  a  terminal  owner  or 
operator  to  keep  paper  copies  of  those 
records  off-site,  provided  that  the  same 
records  are  instantly  available  (in 
electronic  form)  on-site. 

Vn.  Administrative  Requirements 

A.  Executive  Order  12866,  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735,  October  4.  1993).  EPA  must 
determine  whether  a  regulation  is 
"significant"  and,  therefore,  subject  to 
Office  of  Management  and  Budget 
(OMB)  review  and  the  requirements  of    . 
the  Executive  Order.  The  Executive 
Order  defines  "significant  regulatory 
action"  as  one  that  is  likely  to  result  in 
a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  die 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  government 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs,  or  the  rights  and 
obligations  of  recipients  thereof;  or 
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(4)  Raise  novel  or  policy  issues  arising 
out  of  legal  mandates,  the  President's 
priorities,  or  the  principles  set  forth  in 
the  Executive  Order. 

The  promulgation  of  the  1994 
NESHAP  was  treated  as  a  "significant 
regulatory  action"  within  the  meaning 
of  the  Executive  Order.  An  estimate  of 
the  cost  and  benefits  of  the  1994 
NESHAP  was  prepared  at  proposal  as 
part  of  the  draft  background  information 
document  (BID)  and  was  updated  in  the 
final  BID  at  promulgation  to  reflect 
public  comments  and  changes  made  in 
finalizing  the  rule.  The  1983  NSPS  were 
promulgated  when  an  earlier  form 
(Executive  Order  12291)  of  the 
Executive  Order  was  administered.  We 
concluded  that  it  was  not  a  major  rule 
under  Executive  Order  12291.  Today's 
proposed  amendments  to  the  1983 
NSPS  and  1994  NESHAP  would  reduce 
the  recordkeeping  and  testing  burden 
for  some  terminals,  but  we  do  not  have 
an  estimate  of  the  number  of  terminals 
affected  by  the  proposed  amendments. 
Therefore,  the  cost  impacts  of  the 
subject  standards  are  less  than 
previously  estimated  but  our  estimates 
have  not  been  revised.  The  OMB 
evaluated  the  action  and  determined  it 
to  be  nonsignificant;  therefore,  the 
action  did  not  require  OMB  review. 

B.  Executive  Order  13132,  Federalism 

Executive  Order  13132,  entitled 
"Federalism  "  (64  FR  43255,  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

Under  Executive  Order  13132,  EPA 
may  not  issue  a  regulation  that  has 
federalism  implications,  that  imposes 
substantial  direct  compliance  costs,  and 
that  is  not  required  by  statute,  unless 
the  Federal  government  provides  the 
funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  State  and 
local  governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  EPA  consults  with  State  and 
local  officials  early  in  the  process  of 
developing  the  proposed  regulation. 


The  proposed  amendments  would  not 
have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  The  proposed 
amendments  would  not  impose  directly 
enforceable  requirements  on  States,  nor 
would  they  preempt  them  from 
adopting  their  own  more  stringent 
programs.  Moreover,  States  are  not 
required  under  the  CAA  to  take 
delegation  of  Federal  NESHAP  or  NSPS 
and  bear  their  implementation  costs, 
although  States  are  encouraged  and 
often  choose  to  do  so.  Thus,  the 
requirements  of  section  6  of  the 
Executive  Order  do  not  apply  to  the 
proposed  amendments.  Although 
section  6  of  Executive  Order  13132  does 
not  apply  to  the  proposed  amendments, 
EPA  is  providing  State  and  local 
officials  an  opportunity  to  comment  on 
the  proposed  amendments.  A  summary 
of  the  concerns  raised  during  the  notice 
and  comment  process  and  EPA's 
response  to  those  concerns  will  be 
provided  in  the  final  rulemaking  action. 

C.  Executive  Order  13175,  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  6,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes." 

The  proposed  amendments  do  not 
have  tribal  implications.  They  will  not 
have  substantial  direct  effects  on  tribal 
governments,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes, 
as  specified  in  Executive  Order  13175. 
No  affected  plant  sites  are  known  to  be 
owned  or  operated  by  Indian  tribal 
governments.  Thus,  Executive  Order 
13175  does  not  apply  to  the  proposed 
amendments.  The  proposed 
amendments  add  two  alternatives  to 
provide  facilities  with  the  flexibility  to 
comply  in  the  least  costly  manner  while 


maintaining  a  workable  and  enforceable 
rule.  In  the  spirit  of  Executive  Order 
13175,  and  consistent  with  EPA  policy 
to  promote  communications  between 
EPA  and  tribal  governments,  EPA 
specifically  solicits  additional  comment 
on  the  proposed  amendments  from 
tribal  officials. 

D.  Executive  Order  13045,  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045  (62  FR  19885, 
April  23, 1997)  applies  to  any  rule  that: 
(1)  Is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
EPA  must  evaluate  the  environmental 
health  or  safety  effects  of  the  planned 
rule  on  children,  and  explain  why  the 
planned  regulation  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  considered  by  EPA; 

As  discussed  earlier,  OMB  evaluated 
the  action  and  determined  it  to  be 
nonsignificant.  EPA  interprets  Executive 
Order  13045  as  applying  only  to  those 
regulatory  actions  that  are  based  on 
health  or  safety  risks,  such  that  the 
analysis  required  under  section  5-501  of 
the  Executive  Order  has  the  potential  to 
influence  the  regulation.  The  proposed 
amendments  provide  for  equivalent 
alternative  recordkeeping  and  testing 
and  the  promulgated  1994  NESHAP  fall 
into  that  category  only  in  part:  the 
minimiun  rule  stringency  is  set 
according  to  a  congressionally- 
mandated,  technology-based  lower  limit 
called  the  "floor,"  while  a  decision  to 
increase  the  stringency  beyond  the  floor 
can  be  partly  based  on  risk-type 
considerations,  although  EPA  does  not 
conduct  true  risk  assessments  when 
deciding  to  regulate  beyond  the  MACT 
floor  under  section  112(d).  The  1983 
NSPS  are  not  based  on  health  or  safety 
risks,  but  are  based  on  the  best 
demonstrated  technological  systems  of 
continuous  emissions  reduction, 
considering  costs,  nonair  quality  health, 
and  environmental  and  energy  impacts. 
No  children's  risk  analysis  was 
performed  for  the  1983  NSPS,  1994 
NESHAP,  or  the  proposed  amendments 
because  no  alternative  technologies 
exist  that  would  provide  greater 
stringency  at  a  reasonable  cost; 
therefore,  the  results  of  any  such 
analysis  would  have  no  impact  on  the 
stringency  decision. 
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E.  Executive  Order  13211.  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use 

The  proposed  amendments  are  not 
subject  to  Executive  Order  13211  (66  FR 
28355,  May  22,  2001)  because  they  are 
not  a  significant  regulatory  action  under 
Executive  Order  12866. 

F.  Unfunded  hdandates  Reform  Act  of 
1995 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federd  mandates"  that  may 
result  in  expenditures  by  State,  local, 
and  tribal  govermnents,  in  aggregate,  or 
by  the  private  sector,  of  $100  million  or 
more  in  any  1  year.  Before  promulgating 
an  EPA  rule  for  which  a  written 
statement  is  needed,  section  205  of  the 
UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective,  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  of  why  that 
alternative  was  not  adopted.  Before  EPA 
establishes  any  regulatory  requirements 
that  may  significandy  or  imiquely  affect 
small  governments,  including  tribal 
governments,  it  must  have  developed 
imder  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  govenunents,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

EPA  has  determined  that  today's 
proposed  amendments  do  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  State,  local,  or  tribal  govenmients  in 
the  aggregate,  or  to  the  private  sector. 


Therefore,  the  requirements  of  the 
UMRA  do  not  apply  to  this  action. 

G.  Regulatory  Flexibility  Act  (RFA).  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA).  5  U.S.C.  601  et  seq. 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
imder  the  Administrative  Procedxire  Act 
or  any  other  statute  imless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions. 

When  EPA  promulgated  the  1994 
NESHAP,  it  analyzed  the  potential 
impacts  on  small  businesses,  discussed 
the  results  of  the  analysis  in  the  Federal 
Register,  and  concluded  that  the 
promulgated  regulation  would  not  result 
in  financial  impacts  that  significantly  or 
differentially  stress  affected  small 
companies.  The  1983  NSPS  were 
analyzed  for  potential  impacts  on  small 
businesses  under  the  RFA  of  1980,  and 
it  was  determined  that  the  RFA  did  not 
apply.  We  analyzed  and  considered  the 
impacts,  and  no  significant  impacts 
were  exftected. 

After  considering  the  economic 
impact  of  today's  proposed  amendments 
on  small  entities,  we  certify  that  this 
action  v\rill  not  have  a  significant  impact 
on  a  substantial  number  of  small 
entities.  The  proposed  amendments 
would  minimize  the  impact  on  small 
entities  and,  therefore,  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  proposed  amendments  add  two 
alternatives  to  provide  facilities  with  the 
flexibility  to  comply  in  the  least  costly 
manner  while  maintaining  a  workable 
and  enforceable  rule.  Both  alternatives 
were  requested  by  impacted  bulk 
terminal  and  railcar  owners  and 
operators,  and  we  worked  with  them  to 
develop  the  alternatives. 

H.  Paperwork  Reduction  Act. 
The  information  collection 
requirements  in  this  rule  have  been 
previously  submitted  to  OMB  under  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.,  and  were  approved  by 
OMB  imder  the  previously  promiUgated 
1983  NSPS  (OMB  control  number  2060- 
0006-ICR  0665.06)  and  1994  NESHAP 
(OMB  control  number  2060-0325-ICR 
1659.04).  A  copy  of  the  Information 
CoUection  Request  (ICR)  doounents 
may  be  obtained  from  Susan  Auby  by 
mail  at  the  Office  of  Environmental 
Information,  Collection  Strategies 


Division  (2822T),  U.S.  EPA.  1200 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20460,  by  e-mail  at 
Auby.Susan@epa.gov,  or  by  calling 
(202)  566-1672. 

Today's  proposed  amendments  would 
reduce  the  recordkeeping  and  testing 
burden  for  some  terminals.  We  do  not 
have  an  estimate  of  the  number  of 
terminals  affiected  by  the  proposed 
amendments.  Therefore,  the  ICR  biuden 
is  less  than  previously  estimated  but  the 
ICR  has  not  been  revised. 

/.  National  Technology  Transfer  and 
Advancement  Act  of  1995 

Under  section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  Public  Law  104- 
113,  all  Federal  agencies  are  required  to 
use  voluntary  consensus  standards 
(VCS)  in  their  regulatory  and 
procurement  activities  imless  to  do  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures, 
business  practices)  developed  on 
adopted  by  one  or  more  voluntary 
consensus  bodies.  The  NTTAA  requires 
Federal  agencies  to  provide  Congress, 
through  annual  reports  to  OMB,  with 
explanations  when  the  agency  does  not 
use  available  and  applicable  VCS. 

The  proposed  amendments  Involve 
technical  standards.  EPA  cites  DOT 
railcar  procediu«8  that  reference  the 
AAR  Tank  Car  Manual  bubble  test. 
Consistent  with  the  NTTAA,  EPA 
conducted  searches  to  identify  VCS  in 
addition  to  that  method.  The  search  and 
review  results  have  been  documented 
aild  are  placed  in  the  docket  for  the 
proposed  amendments.  Docket  No.  A- 
92-38. 

Two  VCS  are  cited  in  the  proposed 
amendments  as  alternatives  to  DOT's 
bubble  test.  The  two  standards  are 
British  Standard  (BS)  EN-1593:1999, 
"Non-destructive  Testing:  Leak  Testing- 
Bubble  Emission  Techniques,"  and 
ASTM  E515-95  (Reapproved  2000), 
"Standard  Test  Method  for  Leaks  Using 
Bubble  Emission  Techniques."  Those 
two  standards  are  discussed  below. 

The  VCS  BS  EN-1593  cited  in  the 
proposed  amendments  is  a  detailed 
method  that  contains  procedures  that 
are  either  equivalent  to  those  of  DOT 
bubble  test  specifications  or  that 
provide  additional  quality  control, 
including:  certification  of  personnel; 
creating  a  pressure  diffierential,  type  of 
liqmds  to  be  used,  preparation  of  the 
surface,  dwell  time  appropriate  for  the 
establishment  of  bubble  emissions, 
required  siuface  temperature  range,  and 
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specifications  for  direct  and  indirect 
visual  examination  procedures. 

The  VCS  ASTM  E515  cited  in  the 
proposed  amendments  is  also  an 
acceptable  method  that  contains 
procedures  that  are  either  equivalent  to 
those  of  EKDT  bubble  test  specifications 
or  provide  additional  quality  control, 
including:  the  type  of  liquids  to  be  used; 
application  of  fluid;  creating  a  pressure 
differential;  applying  pressure  before 
liquid  is  applied;  and  accuracy, 
repeatability,  and  reproducibility  of 
locating  leaks  of  0.0001  Std  cm^/sec  or 
greater. 

The  methods  that  are  included  in  the 
proposed  amendments  are  listed  in  40 
CFR  63.425(i)(2).  Under  40  CFR  63.7(f) 
of  subpart  A  (General  Provisions),  a 
source  may  apply  to  EPA  for  permission 
to  use  alternative  test  methods  in  pl^e 
of  any  of  EPA  testing  methods. 

/.  Regulatory  Review 

In  accordance  with  sections  112(d)(6) 
and  (f)(2)  of  the  CAA,  the  1994  NESHAP 
will  be  reviewed  8  years  firom  the  date 
of  promulgation.  That  review  may 
include  an  assessment  of  such  factors  as 
evaluation  of  the  residual  health  risk, 
any  overlap  with  other  programs,  the 
existence  of  alternative  methods  of 
control,  enforceability,  improvements  in 
emissions  control  technology  and  health 
data,  and  the  recordkeeping  and 
reporting  requirements. 

List  of  Subjects  for  40  CFR  Parts  60  and 

«3  I        . 

Environmental  protection, 
Administrative  practice  and  procedure, 
Air  pollution  control.  Intergovernmental 
relations.  Reporting  and  recordkeeping 
requirements. 

Dated:  September  12.  2002. 
Christine  Todd  Whitman, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  I,  parts  60 
and  63  of  the  Code  of  Federal 
Regulations  are  proposed  to  be  amended 
as  follows: 

PART  60— {AMENDED] 

1.  The  authority  citation  for  part  60 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  XX— (Amended] 

2.  Section  60.501  is  amended  by 
adding  the  following  definitions  in 
alphabetical  order  to  read  as  follows: 

160^1    Definitions. 


Flare  means  a  thermal  oxidation 
system  using  an  open  (without 
enclosure)  flame. 

***** 

Thermal  oxidation  system  means  a 
combustion  device  used  to  mix  and 
ignite  fuel,  air  pollutants,  and  air  to 
provide  a  flame  to  heat  and  oxidize 
hazardous  air  pollutants.  Auxiliary  fuel 
may  be  used  to  heat  air  pollutants  to 
combustion  temperatures. 
***** 

3.  Section  60.503  is  amended  by 
adding  paragraphs  (e)  and  (f)  to  read  as 
follows: 

§  60.503    Test  methods  and  procedures. 

***** 

(e)  The  performance  test  requirements 
of  paragraph  (c)  of  this  section  do  not 
apply  to  flares  defined  in  §  60.501  and 
meeting  the  requirements  in  §  60.18(b) 
through  (f).  The  owner  or  operator  of  the 
flare  and  associated  vapor  collection 
system  shall  demonstrate  compliance 
with  the  requirements  in  §§  60.18(b) 
through  (f)  and  60.503(a),  (b),  and  (d), 
respectively. 

(f)  The  owner  or  operator  shall  use 
alternative  test  methods  and  procedures 
in  accordance  with  the  alternative  test 
method  provisions  in  §  60.8(b)  for  flares 
that  do  not  meet  the  requirements  in 

§  60.18(b). 

4.  Section  60.505  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

§  60.505    Reporting  and  recordkeeping. 

***** 

(e)  As  an  alternative  to  keeping 
records  at  the  terminal  of  each  gasoline 
cargo  tank  test  result  as  required  in 
paragraphs  (a),  (c),  and  (d)  of  this 
section,  an  owner  or  operator  may 
comply  with  the  requirements  in 
paragraphs  (e)(1)  through  (3)  of  this 
section. 

(1)  An  electronic  copy  of  each  record 
is  instantly  available  at  the  terminal. 

(2)  The  copy  of  each  record  in 
paragraph  (e)(1)  of  this  section  is  an 
exact  duplicate  image  of  the  original 
paper  record  with  certif5dng  signatures. 

(3)  The  permitting  authority  is 
notified  in  writing  &at  each  terminal 
using  this  alternative  is  in  compliance 
with  paragraphs  (e)  (1)  and  (2)  of  this 
section. 


PART  63— [AMENDEDr 

5.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 


Subpart  R— (Amended] 

6.  Section  63.421  is  amended  by 
adding  the  following  definitions  in 
alphabetical  order  to  read  as  follows: 

§63.421    Definitions. 

***** 

Flare  means  a  thermal  oxidation 
system  using  an  open  (without 
enclosure)  flame. 

****•"■ 

Thermal  oxidation  system  means  a 
combustion  device-used  to  mix  and 
ignite  fuel,  air  pollutants,  and  air  to 
provide  a  flame  to  heat  and  oxidize 
hazardous  air  pollutants.  Auxiliary  fu&l 
may  be  used  to  heat  air  pollutants  to 
combustion  temperatures. 
***** 

7.  Section  63.422  is  amended  by 
revising  paragraph  (c)(2)(i)  and  adding 
paragraph  (e)  to  read  as  follows: 

§63.422    Standards:  Loading  raclcs., 

***** 

(c)  *  *  • 

(2)*  *  * 

(i)  The  tank  truck  or  railcar  gasoline 
cargo  tank  meets  the  test  requirements 
in  §  63.425(e),  or  the  railcar  gasoline 
cargo  tank  meets  applicable  test 
requirements  in  §  63.425(i): 
***** 

(e)  As  an  alternative  to  §  60.502(h) 
and  (i)  of  this  chapter  as  specified  in 
paragraph  (a)  of  this  section,  the  owner 
or  operator  may  comply  with 
paragraphs  (e)(1)  and  (2)  of  this  section: 

(1)  The  owner  or  operator  shall  design 
and  operate  the  vapor  processing 
system,  vapor  collection  system,  and 
liquid  loading  equipment  to  prevent 
gauge  pressure  in  the  railcar  gasoline 
cargo  tank  firom  exceeding  the 
applicable  test  limits  in  §  63.425(e)  and 
(i)  during  product  loading.  This  level  is 
not  to  be  exceeded  when  measured  by 
the  procedures  specified  in  §  60.503(d) 
of  this  chapter. 

(2)  No  pressure-vacuum  vent  in  the 
bulk  gasoline  terminal's  vapor 
processing  system  or  vapor  collection 
system  shall  begin  to  open  at  a  system 
pressure  less  than  the  applicable  test 
limits  in  §  63.425(e)  or  (i). 
***** 

8.  Section  63.425  is  amended  by 
revising  paragraph  (a)  and  adding 
paragraph  (i)  to  read  as  follows: 

§63.425    Test  mettiods  and  procedures. 

(a)  Each  owner  or  operator  subject  to 
the  emission  standard  in  §  63.422(b)  or 
§60.112b(a)(3)(ii)  of  this  chapter  shall 
comply  with  the  requirements  in 
paragraphs  (a)(1)  and  (2)  of  this  section. 

(1)  Conduct  a  performance  test  on  the 
vapor  processing  and  collection  systems 
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according  to  either  paragraph  (a)(l)(i]  or 
(ii)  of  this  section. 

(i)  Use  the  test  methods  and 
procedmes  in  §  60.503  of  this  chapter, 
except  a  reading  of  500  ppm  shall  be 
used  to  determine  the  level  of  leaks  to 
be  repaired  under  §  60.503(b)  of  this 
chapter,  or 

(ii)  Use  alternative  test  methods  and 
procediues  in  accordance  with  the 
alternative  test  method  requirements  in 
§  63.7(f). 

(2)  The  performance  test  requirements 
of  §  60.503(c)  of  this  chapter  do  not 
apply  to  flares  defined  in  §  63.421  and 
meeting  the  flare  requirements  in 
§  63.11(b).  The  owner  or  operator  of  the 
flare  and  associated  vapor  collection 
system  shall  demonstrate  compliance 
with  the  requirements  in  §§  63.11(b)  and 
60.503(a),  (b),  and  (d)  of  this  chapter, 
respectively. 
***** 

(i)  Railcar  bubble  leak  test 
procedures.  As  an  alternative  to 
paragraph  (e)  of  this  section  for  annual 
certification  leakage  testing  of  gasoline 
cargo  tanks,  the  owner  or  operator  may 
comply  with  paragraphs  (i)(l)  and  (2)  of 
this  section  for  railcar  gasoline  cargo 
tanks,  provided  the  railcar  tank  meets 
the  requirement  in  paragraph  (i)(3)  of 
this  section: 

(1)  Comply  with  the  requirements  of 
49  CFR  173.31(d),  179.7. 180.509,  and 
180.511  for  the  testing  of  railcar  gasoline 
cargo  tanks. 

(2)  The  leakage  pressure  test 
procedure  required  imder  49  CFR 
180.509(j)  and  used  to  show  no 
indication  of  leakage  under  49  CFR 
180.511(f)  shall  be  ASTM  E  515-95,  BS 
EN  1593:1999,  or  another  bubble  leak 


test  procedure  meeting  the  requirements 
in  49  CFR  179.7, 180.505,  and  180.509. 

(3)  The  alternative  requirements  in 
this  paragraph  (i)  shall  not  be  used  for 
any  railcar  gasoline  cargo  tank  that 
collects  gasoline  vapors  fi'om  a  vapor 
balance  system  permitted  under  or 
required  by  a  Federal,  State,  local,  or 
tribal  agency.  A  vapor  balance  system  is 
a  piping  and  collection  system  designed 
to  collect  gasoline  vapors  displaced 
from  a  storage  vessel,  barge,  or  other 
container  being  loaded,  and  routes  the 
displaced  gasoline  vapors  into  the 
railcar  gasoline  cargo  tank  from  which 
liquid  gasoline  is  being  imloaded. 

9.  Section  63.427  is  amended  by 
revising  paragraphs  (a)(3)  and  (a)(4)  to 
read  as  follows: 

§63.427    Continuous  monitoring. 

***** 

(a)*  *  * 

(3)  Where  a  thermal  oxidation  system 
other  than  a  flare  is  used,  a  CPMS 
capable  of  measuring  temperature  shall 
be  installed  in  the  firebox  or  in  the 
ductwork  immediately  downstream 
from  the  firebox  in  a  position  before  any 
substantial  heat  exchange  occurs. 

(4)  Where  a  flare  meeting  the 
requirements  in  §  63.11(b)  is  used,  a 
heat-sensing  device,  such  as  an 
ultraviolet  beam  sensor  or  a 
thermocouple,  shall  be  installed  in 
proximity  to  the  pilot  light  to  indicate 
the  presence  of  a  flame. 
***** 

10.  Section  63.428  is  amended  by 
revising  paragraphs  (b)(1),  (b)(3)(i),  and 
(b)(3)(viii),  and  by  adding  paragraph  (k) 
to  read  as  follows: 

§63.428    Reporting  and  recordlweplng. 

***** 


(b)*  *  ' 

(1)  Aimual  certification  testing 
performed  under  §  63.425(e)  and  railcar 
bubble  leak  testing  performed  imder 
§63.425(k). 
***** 

(3)*   *   • 

(i)  Name  of  test:  Annual  Certification 
Test— Method  27  (§  63.425(e)(1)); 
Annual  Certification  Test — hitemal 
Vapor  Valve  (§  63.425(e)(2));  Leak 
Detection  Test  (§  63.425(f));  Nitrogen 
Pressure  Decay  Field  Test  (§  63.425(g)): 
Continuous  Performance  Pressure  Decay 
Test  (§  63.425(h));  or  Railcar  Bubble 
Leak  Test  Procedure  (§  63.425(i)). 
***** 

(viii)  Test  results:  test  pressure; 
pressure  or  vacuum  change,  mm  of 
water;  time  period  of  test;  nimiber  of 
leaks  found  with  instrument;  and  leak 
definition. 
***** 

(k)  As  an  alternative  to  keeping 
records  at  the  terminal  of  each  gasoline 
cargo  tank  test  result  as  required  in 
paragraph  (b)  of  this  section,  an  owner 
or  operator  may  comply  with  the 
requirements  in  paragraphs  (k)(l) 
through  (3)  of  this  section. 

(1)  An  electronic  copy  of  each  record 
is  instantly  available  at  the  terminal. 

(2)  The  copy  of  each  record  in 
paragraph  (k)(l)  of  this  section  is  an 
exact  duplicate  image  of  the  original 
paper  record  with  certifying  signatures. 

(3)  The  permitting  authority  is 
notified  in  writing  that  each  terminal 
using  this  alternative  is  in  compliance 
with  paragraphs  (k)(l)  and  (2)  of  this 
section. 

(FR  Doc.  02-23740  Filed  9-l»-02;  8:45  am] 
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Presidential  Documents 


Title  3— 

The  President 


Notice  of  September  19,  2002 

Continuation  of  the  National  Emergency  With  Respect  To 
Persons  Who  Commit,  Threaten  To  Conm^it,  Or  Support  Ter- 
rorism 


On  September  23,  2001,  by  Executive  Order  13224,  I  declared  a  national 
emergency  with  respect  to  persons  who  commit,  threaten  to  commit,  or 
support  terrorism,  pursuant  to  the  International  Emergency  Economic  Powers 
Act  (50  U.S.C.  1701-1706).  I  took  this  action  to  deal  with  the  unusual 
and  extraordinary  threat  to  the  national  security,  foreign  policy,  and  economy 
of  the  United  States  constituted  by  the  grave  acts  of  terrorism  and  threats 
of  terrorism  committed  by  foreign  terrorists,  including  the  terrorist  attacks 
in  New  York,  Permsylvania,  and  on  the  Pentagon  committed  on  September 
11,  2001,  and  the  continuing  and  immediate  threat  of  fiuther  attacks  on 
United  States  nationals  or  the  United  States.  Because  the  actions  of  these 
persons  who  commit,  threaten  to  conmiit,  or  support  terrorism  continue 
to  pose  an  imusual  and  extraordinary  threat  to  the  national  security,  foreign 
policy,  and  economy  of  the  United  States,  the  national  emergency  declared 
on  September  23,  2001,  and  the  measures  adopted  on  that  date  to  deal 
with  that  emergency,  must  continue  in  effect  beyond  September  23,  2002. 
Therefore,  in  accordance  with  section  202(d)  of  the  National  Emergencies 
Act  (50  U.S.C.  1622(d)),  I  am  continuing  for  1  year  the  national  emergency 
with  respect  to  persons  who  commit,  threaten  to  commit,  or  support  ter- 


rorism. 


This  notice  shall  be  published  in  the  Federal  Register  and  transmitted 
to  the  Congress. 


(PR  Doc.  02-24235 
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publishes  separately  a  List  of  CFR  Sections  Affected  (LSA),  which 
lists  parts  and  sections  affected  by  documents  published  since 
the  revision  date  of  each  title. 


3  CFR 

Proclamationa:  ^ 

7463  (See  Notice  of 

September  12, 

2002) 58317 

7586 56211 

7587 56745 

7588 56893 

7589 57123 

7590 57125 

7591 58955 

7592 58957 

7593 58959 

7594... 59133 

Executive  Orders: 
10173  (Amended  by 

EO  13273) 56215 

13223  (See  Notice  of 
September  12, 

2002) 58317 

13224  (See  Notice  of 
Septemtwr  19, 

2002) 59447 

13235  (See  Notice  of 

September  12, 

2002) 58317 

13253  (See  Notice  of 

September  12, 

2002) 58317 

13273 56215 

Administrative  Orders: 
Preeidantlal  Dstarminations: 
t^.  02-29  of  August 

30,2002 57127 

No.  01-26  of 

September  12,  2001 

(See  Presidential 

Determination  No. 

02-31) 58681 

No.  02-31  of 

September  13, 

2002 58681 

Notices: 

Notice  of  September 

12,2002 58317 

Notice  of  September 

19.2002 59447 

5  CFR 

213 56475 

1201 58961 

2634 57937 

8301 58319 


.57536,  58839 


531 

7CFR 

2 58136 

301 58320.  58683 

354 5621 

785 57309 

905 „ .57319 


916 58509 

955 58511 

989 57501 

996 57129 

997 57129 

996 57129 

999 57129,57503 

1219 56895 

1230 58320 

1470 57719 

1487 57326 

1717 58323 

1946 57309 


.58912 
.58912 
.58912 
.57537 
.56936 
.57759 


400... 
407... 
457... 
948... 
1124. 
1405. 


9  CFR 

94 


.59136 


10  CFR 

Oh.  1 57084 

16 57506 


Oh.  1 57120 

50 59025 

72 56876 

430 56232 

490 57347 


12  CFR 

7 

8 

37 

208 

951 


.58962 
.57509 
.58962 
.57938 
.58978 


1750 57760 

13  CFR 

121 56905,56928 


57539 


102. 
121.. 


14  CFR 

21 57487,  57490 

36 57487 

39 ..., 56218.  56747.  56748. 

56750,  57145,  57146,  57510. 

57514,  57941,  58324,  58325, 

58686,  59137,  59139 

71 56475.  56476,  56477, 

564778,  56929,  57329, 
57941,  58962.  58963.  58964 

73 57942 

91 57487 

97 59157.59158 


11 


Federal  Register /Vol.  67,  No.  183 /Friday,  September  20.  2002 /Reader  Aids 


217 _ 58687 

241 58687 

298 L..58687 

Propoaad  Rules: 

39 56503,  56506.  56768, 

57349,  57351 ,  57982,  57984, 

57986,  57989,  57992,  58544, 

58546,  58734,  58737,  59026, 

59027,59215,59217 

71 57063,  59029,  59030, 

59032 


91... 
93... 
135. 


.56740 
.56740 
.57352 


193 .56770,56774 


15CFR 

774 

PropoMdRulM: 
806 


.58691 
.57767 


16CFR 

305 

Propoaad  RutoK 
1610 


.58327 
..57770 


17CFR 

1 .'...58284 

41 58284 

190 „.! ...58284 

200 J...56219 

210 58480 

228 57276 

229 57276,  58480 

232 57276 

240 56462,  57276,  58284, 

58302,58480 

249 56462,  57276,  58480 

270 57276 

274 56462,57276 

Propoaad  Rules: 

249 57298 

270 57298 

274 57298 


18CFR 

401 ,...56753 

Proposed  Rules: 

4 1......!.. 58739 

16 '....58739 

35 .7.57187,58751 

^01 57994 

201 57994 

352 57994 

375 „...57994 

388 _...57994 


19CFR 

12 


.59159 


21CFR 

2 _...58678 

522 57943 

862 .^ 58328 

1308 59161,  59163 

Propossd  Ruiss: 

1310 V...56776 


22CFR 

41 , 

121 „ 

123 

Proposed  Rules; 
507 , 


.58693 
.58984 
.58984 

.58548 


23CFR 

Propossd  Rutss: 

450 59219 

771 59225 

1410 59219 

1420 ...59225 

1430 59225 

24CFR 

982 56688 

Proposed  Rules: 

2004 59428 

26CFR 

4 57330 

301 57330 

Propossd  Rules: 

1 56244,  56509,  57543, 

58346,58678 

41 58346 

48 58346 

145 58346 

301 57354 

27CFR 

4 56479 

9 56481 

28CFR 

0 58988 

2 57944 

801 57947 

29CFR 

1926 57722 

4022 57949 

4044 57949 

30CFR 

42 57635 

46 57635 

47 57635 

48 57635 

56 57635 

57 57635 

77 57635 

260 57737 

Proposed  Rules: 

924 56967 

31  CFR 

Propossd  Rules: 

538 56969 

550 56969 

560 56969 

32  CFR 

220 57739 

Proposed  Rules: 

861 56777 

33  CFR 

6 56215 

100 56220,  56222,  57950 

117 56222,  56754,  56929, 

57147,  58329 

155 58515 

156 58515 

165 .56222,  56485,  56488, 

56755,  57331,  57742,  57952, 
58331,  58333,  58524,  58526 
Propossd  RuIss: 

2 58752 

110 _ 56245 


117 „.56247,  57355.  57773 

165 56245.  58006.  59228 

36  CFR 

242 58895 

1191 56352 

PropOMO  Ruwsi 

7 56785.57357 

1190 56441 

1191 ^.56441 

37  CFR 

Proposed  Rules: 

201 58550 

38  CFR 

17 58528 

4 58448 

Propossd  Rules: 

4 56509,59033 

21 57543 

40  CFR 

9 58990 

52 57148,  57155,  57515, 

57517,  57520.  57744.  57954, 

57957,  57960.  58335,  58697. 

58711,58998.59165 

58 57332 

60 57520,58998 

61 57159 

63 58339,  59001,  59229 

70 58529 

71 58529 

75 57272 

81 57332,  59005 

180 56225,  56490,  57521. 

57748.  58536,  58712,  58725. 

59006.  59169,  59177,  59182, 

59193 

271 57337 

300 56757.  57753.  58730. 

58731,59017 

430 „.58990 

Propossd  Rules: 

52 57187,  57188,  57357. 

57549,  57550,  57775,  57776, 

58009,  58551,  59034,  59229, 

59232 

58 57362 

60 59434 

63 58347.  59034.  59336, 

59434 

70 57496.58561 

71 58561 

81 56249.  57362.  58551 

86 57188 

90 57188 

152 56970 

158 56970 

194 57189,57190 

271 57191 

300 56794.  57778.  59035 

451 57872 

721 59233 

761 58567 

1045 57188 

1051.... 57188 

1065 57188 

1068 57188 

41  CFR 

102-42 56495 

Oh.  301 57169 

300-3 57963 


301-1 57963 

301-10 57963 

301-11 57963 

301-12 57963 

301-30 57963 

301-31 57963 

301-5d 1 57963 

301-51 57963 

301-52 57963 

301-70 57963 

301-71 57963 

301-72 57963 

301-73 57963 

301-74 57963 

301-75 57963 

302-1 57963 

302-2 57963 

302-3 57963 

302-4 57963 

302-5 57963 

302-7 57963 

302-16 57963 

42  CFR 

51d 56930 

403 .7 56618 

44  CFR 

65 57173.57174 

67 57177 

Propossd  Rules: 

67 57193.57196 

45  CFR 

V   ■  ^#p^4^^^v^e   vsse^^F^« 

5b 562^2 

1604 57550 

46  CFR 

28 58537 

32 .58515 

109 58537 

122. :, 58537 

131 58537 

169 58537 

185 58537 

199 58537 

47  CFR 

0 58543 

43 56496 

63 56496,57344 

64 59205 

68 57181 

73 57970.59213 

76 56880 

Propossd  Rules: 

2 59036 

-15 59036 

64 59236 

73 57203.  57779.  57780, 

57781 

76 56882 

97 59036 

101 59036 

48  CFR 

52 57635 

49  CFR 

107 58343 

572 59020 

593 59098 

1200 57532 

1201 57532 
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1241 57532 

1242 57532 

1243 57532 

1244 57532 

151 1 56496 

Propossd  RuIss: 

71 58578 

195 56970.59045 

571 56976 

580 56976 

581 ^. 56976 

582 56976 

583 56976 

584 56976 

585 56976 

586 56976 

587 56976 

588 56976 

613 59219 

621 59219 

622 59225 

623 59225 

1002 ...57554 

1109 57557 

1114 57557 

50  CFR 

17 57638,59408 

20 59110.  59358.59386 

25 58936 

32 58936 

100 58695 

222 57970 

223 56931 .  57970 

224 57970 

300 58731 

600 57973 

635 56934 

648 56229,  56765,  57758 

660 56497,  56500,  57345. 

57346.  57534,  57973.  58733 
679 56230.  56231.  56766. 

56934,  57183.  57184.  57185 
Proposed  Rules: 
17 56254,  56257,  57558. 

57783.  57784.  58580,  59239. 
59241 

223 57204.59243 

224 57204 

622 56516.  57785 

648 56525.57207 

679 56692.58452 

697 56800 


IV 
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REMINDERS  | 

I  he  items  in  this  list  were 
editonally  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
ttiis  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  SEPTEMBER  20, 
2002 

AGRICULTURE 
DEPARTMENT 
Federal  Crop  Insurance 
Corporation 

Crop  insurance  regulations: 
Malting  barley  option; 
miscellaneous  provision 
removed;  published  8-21- 
02 

AGRICULTURE 
DEPARTMENT 

Organization,  functions!  and 
authority  delegations: 
Service  first;  published  9-20- 
02 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  consen/ation  and 
management: 
Atlantic  highly  migratory 
species — 

Atlantic  biuefin  tuna; 
published  9-23-02 

ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Filing  fees:  annual  update; 
published  8-21-02 

ENVIRONMENTAL      I 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 
Pesticide  active  ingredient 

production;  publistied  9- 

20-02 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

California;  published  7-22-02 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Azoxystrobin;  put)iistied  9- 

20-02  I 

Diflubenzuron;  published  9- 

20-02 
Halosulfuron-methyl; 

published  9-20-02 
Mettwxyfenozide;  published 

9-20-02 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 


Florida  manatee;  additional 
protection  areas; 
published  9-20-02 

JUSTICE  DEPARTMENT 

Drug  Enforcement 
Administration 

Schedules  of  controlled 
substances: 

2,5-dimethoxy-4-(n)- 
propytthiophenettiylamine; 
Schedule  I  temporary 
placement;  publisf>ed  9- 
20-02 

Benzylpiperazine  and 
trifluoromethylphenyl- 
piperazine;  temporary 
Schedule  I  placement; 
published  9-20-02 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives: 

Airbus;  published  8-16-02 

Bell;  published  9-5-02 

Boeing;  published  8-16-02 

Domier;  published  8-16-02 

Pratt  &  Whitney;  published 
8-16-02 

Textron  Lycoming;  published 
9-20-02 

RULES  GOING  INTO 
EFFECT  SEPTEMBER  21, 
2002 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Migratory  bird  hunting: 

Federal  Indian  reservations, 
off-reservation  trust  lands, 
.and  ceded  lands; 
published  9-20-02 

Seasons,  limits,  and 
shooting  hours; 
establishment,  etc.; 
published  9-20-02 

LABOR  DEPARTMENT 

Mine  Safety  and  Health 
Administration 

Education  and  training: 

Hazard  communication 
(HazCom);  establishment; 
published  6-21-02 

RULES  GOING  INTO 
EFFECT  SEPTEMBER  22, 
2002 

POSTAL  SERVICE 

Domestic  Mail  Manual: 

Confirm(r)  service; 
classification  ar>d  fees; 
published  8-15-02 


COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Agricultural  Marketing 

Service 

Cotton;  futures  contracts  spot 
price  quotations;  comments 
due  by  9-23-02;  published 
7-23-02  [FR  02-18255] 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marlceting 
Service 

Oranges,  grapefuit,  tangerines, 
and  tangelos  grown  in — 
Florida;  comments  due  by 
9-23-02;  published  7-23- 
02  [FR  02-18571] 

AGRICULTURE 
DEPARTMENT 

Agricultural  Marketing 
Service 

Potatoes  (Irish)  grown  ir>— 

Colorado;  comnrients  due  by 
9-26-02;  published  9-11- 
02  [FR  02-23034] 
Potatoes  (Irish)  grown  in 
Idaho  and  Oregon,  and 
imported;  comments  due  by 
9-23-02;  published  7-23-02 
[FR  02-18572] 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Uvestock  and  poultry  disease 

control: 

Cattle  and  other  property 
disposed  of  because  of 
bovine  tuberculosis; 
indemnification;  comments 
due  by  9-24-02;  published 
7-26-02  [FR  02-18701] 

AGRICULTURE 
DEPARTMENT 
Commodity  Credit 
Corporation 

Loan  and  purchase  programs: 
Agricultural  Management 
Assistance  Program; 
comments  due  by  9-27- 
02;  published  8-28-02  [FR 
02-21835] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Endangered  and  threatened 
species: 
Critical  habitat 
designations — 
Gulf  sturgeon;  comments 
due  by  9-23-02; 
published  6-6-02  [FR 
02-13620] 
Fishery  conservation  and 
management: 


Caribbean,  Gulf  of  Mexico, 
and  South  Atlantic 
fisheries- 
South  Atlantic  shrimp; 

comments  due  by  9-23- 

02;  published  7-25-02 

[FR  02-18857] 
Northeastem  United  States 
fisheries — 
Atlantic  hagfish; 

comments  due  by  9-27- 

02;  published  8-28-02 

[FR  02-21984] 
Mid-Atlantic  and  New 

England  Fishery 

Management  Councils; 

meetings;  comments 

due  by  9-27-02; 

pubHshed  8-23-02  [FR 

02-21589] 
West  Coast  States  and 
Westem  Pacific 
fisheries- 
West  Coast  salnfHxi;    - 

comments  due  by  9-25- 

02;  published  9-10-02 

[FR  02-22922] 

International  fisheries 
regulations: 
Pacific  halibut — 

Sut>sistence  fishing; 
comments  due  by  9-25- 
02;  published  8-26-02 
[FR  02-21456] 

ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Natural  Gas  Policy  Act: 

Natural  gas  pipeline 
negotiated  rate  policies 
and  practices;  notice  of 
inquiry;  comments  due  by 
9-25-02;  published  7-25- 
02  [FR  02-18782] 

Natural  gas  pipeline 
negotiated  rate  policies 
and  practices;  comments 
due  by  9-25-02;  published 
8-22-02  [FR  02-21272] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
(»x>mulgafion;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

New  Jersey;  comments  due 
by  9-23-02;  published  8- 
23-02  [FR  02-21283] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

New  Jersey;  comments  due 
by  9-23-02;  published  8- 
23-02  [FR  02-21284] 
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ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Arizona;  comments  due  by 
9-25-02;  published  8-26- 
02  [FR  02-21558] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Arizona;  comments  due  by 
9-25-02;  published  8-26- 
02  [FR  02-21559] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Arizona;  comments  due  by 
9-26-02;  published  8-27- 
02  [FR  02-21663] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Arizona;  comments  due  t>y 
9-26-02;  published  8-27- 
02  [FR  02-21664] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
California;  comnoents  due  by 

9-23-02;  published  8-22- 

02  [FR  02-21435] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
California;  comments  due  by 

9-23-02;  published  8-22- 

02  [FR  02-21436] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Califomia;  comments  due  by 
9-25-02;  published  8-26- 
02  [FR  02-21556] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
"  States: 

Califomia;  comments  due  by 
9-25-02;  published  8-26- 
02  [FR  02-21557] 


ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 

plans;  approval  and 

promulgation;  various 

States: 

Massachusetts;  comments 
due  by  9-27-02;  published 
8-28-02  [FR  02-21940] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Massachusetts;  comments 
due  by  9-27-02;  published 
8-28-02  [FR  02-21941] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  Implementation 
plans;  approval  ar>d 
promulgation;  various 
States: 

Missouri;  comments  due  by 
9-26-02;  published  8-27- 
02  [FR  02-21659] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Missouri;  comments  due  by 
9-26-02;  published  8-27- 
02  [FR  02-21658] 

ENVIRONMENTAL 
PROTECTION  AGENCY    . 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Missouri:  comments  due  by 
9-26-02;  published  8-27- 
02  [FR  02-21661] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Missouri;  comments  due  by 
9-26-02;  published  8-27- 
02  [FR  02-21666] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various   ' 
States: 
Missouri;  comments  due  by 

9-26-02;  published  8-27- 

02  [FR  02-21667) 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans:  approval  and 
promulgation;  various 
States: 
Missouri;  comments  due  by 

9-27-02;  published  8-28- 

02  [FR  02-21943] 


ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Montana;  comments  due  by 
9-27-02;  published  8-28- 
02  [FR  02-21944] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Montana;  comments  due  by 
9-27-02;  published  8-28- 
02  (FR  02-21945] 
ENVIRONMENTAL 
PROTECTION  AGENCY     ' 
Air  quality  planning  purposes; 
designation  of  areas: 
Califomia;  comments  due  by 
9-23-02;  published  8-23- 
02  [FR  02-21560] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  planning  purposes; 
designation  of  areas: 
Califomia;  comments  due  by 
9-23-02;  published  8-23- 
02  [FR  02-21561) 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan- 
National  priorities  list 
update;  comments  due 
by  9-23-02;  published 
8-23-02  [FR  02-21553] 
National  priorities  list 
update;  comments  due 
by  9-27-02;  published 
8-28-02  [FR  02-22080] 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Radio  stations;  tat>le  of 
assignnrwrrts: 

Califomia;  comments  due  by 
9-23-02:  published  8-14- 
02  [FR  02-20598] 
South  Carolina;  comments 
due  by  9-23-02;  published 
8-14-02  [FR  02-20595] 
Various  States;  comments 
due  by  9-23-02;  published 
8-14-02  [FR  02-20594] 
FEDERAL  ELECTION 
COMMISSION 
Federal  Election  Campaign 
Act: 

Disdainwrs,  fraudulent 
solicitation,  civil  penalties, 
and  personal  use  of 
campaign  funds; 
comments  due  by  9-27- 
02;  published  8-29-02  (FR 
02-21893] 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Center*  for  Medicare  ft 
Medicaid  Servicee 
Health  care  access: 


Group  health  insurarwe 
martcet  requirements;  non- 
Federal  govemmerrtal 
plans;  exemption 
elections;  comments  due 
by  9-24-02;  published  7- 
2»-02  (FR  02-17621) 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Medicare  A 
Medicaid  Servicee 

Medicare: 
Cost  reports;  electit)nic 
submission;  comments 
due  by  9-24-02;  published 
7-26-02  [FR  02-18982] 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Mortgage  and  loan  insurance 

programs: 

Appraiser  Watch  Initiative; 
comments  due  by  9-23- 
02;  published  7-23-02  (FR 
02-18672] 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Federal  Housing  Enterprise 

Oversight  Office 

Risic-based  capital: 
Corrections  and  technical 
amendments;  comn>ent8 
due  by  9-23-02;  put)li8hed 
9-12-02  [FR  02-23078] 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 

species: 
Critical  habitat 
designations — 
Gulf  sturgeon:  comments 
due  by  9-23-02; 
published  6-6-02  [FR 
02-13620] 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamatkxi 
and  Enforcement  Office 

Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 
Mississippi;  comments  due 

by  9-23-02;  published  9-6- 

02  [FR  02-22690] 

JUSTICE  DEPARTMENT 
Prisons  Bureau 

Inmate  contit)l,  custody,  care. 

etc.: 

District  of  Columbia; 
educational  good  time 
credit;  comments  due  by 
9-23-02;  published  7-24- 
02  [FR  02-18625] 

LIBRARY  OF  CONGRESS 
Copyright  Offioe,  Ubrsry  of 
Congress 

Copyright  office  and 
procedures: 


VI 


Federal  Register / Vol.  67,  No.  183 /Friday.  September  20,  2002 /Reader  Aids 


Sound  recordings;  putHic 
performance;  service 
definition;  comments  due 
by  9-24-02;  published  9- 
17-02  tFR  02-23731] 

POSTAL  SERVICE      I 

Domestic  Mail  Manual. 
Standard  mail  and 
periodicals  letter-size  and 
flat-size  mail;  simplified 
address  format;  comments 
due  by  9-23-02;  published 
8-22-02  [FR  02-21461] 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Investment  advisers: 
Custody  of  funds  or 
securities  of  clients; 
comments  due  by  9-25- 
02;  published  7-25-02  [FR 
02-18698] 

Securities: 
Regulation  analyst 
certification;  comments 
due  by  9-23-02;  published 
8-8-02  [FR  02-20031] 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard  I 

Ports  and  waterways  safety: 
Chesapeake  Bay,  VA;  port 

access  routes  study; 

comments  due  by  9-24- 

02;  published  7-26-02  [FR 

02-18914] 
Jacksonville  Captain  of  Port 

zone,  FL;  security  zones; 

comments  due  by  9-27- 

02;  published  8-28-02  [FR 

02-21919] 

TRANSPORTATION 
DEPARTMENT 
Faderai  Aviation 
Administration 

Airworthiness  directives: 
Barry  Aviatkin,  LLC; 
comments  d«je  by  9-27- 
02;  published  8-16-02  [FR 
02-20400] 

TRANSPORTATION 
DEPARTMENT  i 

Faderai  Aviation        I 
Administration 

Airworthiness  directives: 
Bell;  comments  due  by  9- 

23-02;  published  8-22-02 

[FR  02-21357] 
Boeing;  comments  due  by 

9-23-02;  published  8-9-02 

[FR  02-20132] 
'  Dassadt;  comments  due  by 

9-23-02;  published  8-23- 

02  [FR  02-21507] 

TRANSPORTATION 
DEPARTMENT 
Fadaral  Aviation       j 
Administration 

Airworthiness  directives: 
Empresa  Brasileira  de 
Aeronautk:a  SA 


(EMBRAER);  comments 
due  by  9-23-02;  published 
7-24-02  [FR  02-18028] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Honeywell;  comments  due 
by  9-23-02;  published  7- 
25-02  [FR  02-18816] 
McDonnell  Douglas; 
comments  due  by  9-23- 
02;  published  8-29-02  [FR 
02-22003] 
Pilatus  Britten-Norman  Ltd.; 
comments  due  by  9-27- 
02;  published  8-22-02  [FR 
02-21356] 
Class  D  airspace;  comments 
due  by  9-26-02;  published 
8-27-02  [FR  02-21786] 
TRANSPORTATION 
DEPARTMENT 
Federal  Highway 
Administration 
Engineering  and  traffic 
operatkxis: 

Truck  size  and  weight- 
Commercial  vehicle  width 
exclusive  devnes; 
comrT>ents  due  by  9-27- 
02;  published  7-29-02 
[FR  02-19029] 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 

Accelerator  control  systems; 
comments  due  by  9-23- 
02;  published  7-23-02  [FR 
02-18477] 

Correction;  comments  due 
by  9-23-02;  published 
8-9-02  [FR  C2-18477] 
Vehk:le  safety  rulemaking 
priorities  (2002-2005); 
comments  due  by  9-23- 
02;  published  7-25-02  (FR 
02-18760] 
TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 
Pipeline  safety: 
Hazardous  lk)uid 
transportation — 
Hazardous  lk)uid  pipeline 
operator  anmial  report 
fomi;  comments  due  by 
9-24-02;  published  7-26- 
02  [FR  02-18908] 
TREASURY  DEPARTMENT 
Alcohol,  Tobacco  and 
Hrearms  Bureau 
Akx>hol;  viticultural  area 
designations: 

Capay  Valley,  Yok>  County, 
CA;  comments  due  by  9- 


23-02;  published  7-25-02 

[FR  02-18554] 
Akx>holk:  beverages: 
Malt  beverages;  labeling 

and  advertising; 

comments  due  by  9-25- 

02;  published  8-22-02  [FR 

02-21455] 
TREASURY  DEPARTMENT 
Customs  Service 
Air  commerce: 
Security  areas  at  airports; 

employee  access; 

comments  due  by  9-27- 

02;  published  7-29-02  [FR 

02-19055] 
TREASURY  DEPARTMENT 
Customs  Service 
Drawback: 
Manufacturing  sutjstitution 

drawt>ack;  duty 

apportkximent;  comments 

due  by  9-23-02;  published 

7-24-02  [FR  02-18609] 

TREASURY  DEPARTMENT 
Customs  Service 

Forei^  trade  zones: 
Expanded  weekly  entry 
procedure;  revisions; 
comments  due  by  9-23- 
02;  published  7-25-02  [FR 
02-18665] 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Estate  and  gift  taxes: 
Right  to  recover  gift  tax  and 
tax  consequences; 
comments  due  by  9-24- 
02;  published  7-22-02  [FR 
02-18184] 

Income  taxes: 
Guaranteed  annuity  and 
lead  unitrust  interests; 
definition;  comments  due 
by  9-25-02;  published  7- 
23-02  [FR  02-18185] 

UST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
publk:  bills  from  the  current 
session  of  Congress  whk:h 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Publk;  Laws 
Update  Servk»)  on  202-523- 
6641.  This  list  is  also 
avaHabie  online  at  http:// 
www.nara.gov/fedreg/ 
plawcun.hM. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Offk»,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 


availal}le  on  the  Internet  from 
GPO  Access  at  httpj/ 
www.access.gpo.gov/nara/ 
nara005.html.  Some  laws  may    . 
not  yet  be  availat)le. 

H.R.  223/P.L.  107-211 

To  amend  the  Clear  Creek 
County,  Colorado,  PxMc 
Lands  Transfer  Act  of  1993  to 
provkJe  additk)nal  time  for 
Clear  Creek  County  to 
dispose  of  certain  lands 
transferred  to  ttie  county 
under  the  Act.  (Aug.  21,  2002; 
116  Stat.  1050) 

H.R.  309/P.L.  107-212 

Guam  Foreign  Investment 
Equity  Act  (Aug.  21,  2002; 
116  Stat.  1051) 

H.R.  601/P.L.  107-213 

To  redesignate  certain  lands 
within  the  Craters  of  the  Moon 
Natkxtal  Monument,  and  for 
other  purposes.  (Aug.  21, 
2002;  116  Stat.  1052) 

H.R.  1384/P.L  107-214 

Long  Walk  National  Historic 
Trail  Study  Act  (Aug.  21, 
2002;  116  Stat.  1053) 

H.R.  1456/P.L.  107-215 

Booker  T.  Washington 
National  Monument  BouruJary  ' 
Adjustment  Act  of  2002  (Aug. 
21,  2002;  116  Stat.  1054) 

«.R.  1576/P.L.  107-216 

James  Peak  Wiklemess  and 
Protection  Area  Act  (Aug.  21, 
2002;  116  Stat.  1055) 

H.R.  2068/P.L.  107-217 

To  revise,  codify,  and  enact 
witfK>ut  substantive  change 
certain  general  and  permanent 
laws,  related  to  publk; 
buikJings,  property,  and  wortts, 
as  title  40,  United  States 
Code,  "Publk:  BuiMings, 
Property,  and  Works".  (Aug. 
21,  2002;  116  Stat.  1062) 

H.R.  2234/P.L.  107-218 

Tumacacori  Natkmal  Historical 
Patk  Boundary  Reviskm  Act  of 
2002  (Aug.  21,  2002;  116 
Stat.  1328) 

H.R.  244(VP.L  107-219 
To  rename  Wolf  Trap  Farm 
Park  as  "Wolf  Trap  Natkxial 
Pari<  for  9\e  Performing  Arts", 
and  for  other  purposes.  (Aug. 
21,  2002;  116  Stat.  1330) 

H.R.  2441/P.L  107-^20 

To  amend  the  Publw  Health 
Sennce  Act  to  redesignate  a 
facility  as  \he  National 
Hansen's  Disease  Programs 
Center,  and  for  other 
purposes.  (Aug.  21,  2002;  116 
Stat.  1332) 

H.R.  2643/P.L  107-221 

Fort  Clatsop  Natkxial 
Memorial  Expanskm  Act  of 
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2002  (Aug.  21,  2002;  116 
Stat.  1333) 

H.R.  3343/P.L.  107-222 
To  amend  title  X  of  tfie 
Energy  Poltey  Act  of  1992, 
and  for  other  purposes.  (Aug. 
21.  2002;  116  Stat.  1336) 
H.R.  3380/P.L  107-223 
23  To  authorize  the  Secretary 
of  the  Interior  to  issue  right-of- 
way  permits  for  natural  gas 
pipelines  within  the  boundary 


of  Great  Smoky  Mountains 
Natkxial  Parte.  (Aug.  21,  2002; 
116  Stat.  1338) 
Last  List  August  12.  2002 

Public  Laws  Electronic 
Notification  Sarvica 
(PENS) 

PENS  is  a  free  electronk:  mail 
notificatkxi  service  of  newly 


enacted  put>lk:  laws.  To 

subscribe,  go  to  http:// 

hydra.gsa.gov/archives/ 

publaws-l.html  or  send  E-mail 

to  listservOlistserv.gsa.gov 

with  tfie  following  text 

message: 

SUBSCRIBE  PUBLAWS^. 

Your  Name. 

Note:  This  servk»  is  strictly 

for  E-mail  notifk^tion  of  new 

laws.  The  text  of  laws  is  not 


available  through  this  service. 
PENS  cannot  respond  to 
spedfk:  inquiries  sent  to  this 
address. 
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U.S.  Mimitions  List;  amendments,  59732-59734 
NOTICES 
Bilateral  assistance: 

Iraqi  refugees,  59589 
Meetings: 

North  Pacific  Anadromous  Fish  Commission,  U.S. 
Section  Advisory  Panel,  59589-59590 

Surface  IMining  Reclamation  and  Enforcement  Office 

PROPOSED  RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
Kansas,  59484-59487 

Surface  Transportation  Board 

NOTICES 

Railroad  services  abandonment: 

SF&L  Railway,  Inc.,  59596 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 


See  Federal  Highway  Administration 

See  National  Highway  Traffic  Safety  Administration 

See  Siuface  Transportation  Board 

Treasury  Department 

See  Internal  Revenue  Service 

NOTICES 

Boycotts,  international: 

Countries  requiring  cooperation;  list,  59596 
Privacy  Act: 

Computer  matching  programs,  59596-59597 
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Part  11 

Federal  Commimications  Commission,  59599-59720 

Part  III 

Commerce  Department,  Industry  and  Security  Bureau, 
59721-59733 

Part  III 

State  Department,  59732-59734 

Part  IV 

Health  and  Human  Services  Department,  Children  and 
Families  Administration,  59735-59746 

PartV 

Securities  and  Exchange  Commission,  59747-59754 

Part  VI 

Treasiuy  Department,  Internal  Revenue  Service,  59755- 
59768 
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Federal  Register 

Vol.  67,  No.  184 

Monday,  September  23,  2002 


Presidential  Documents 


Title  3— 

The  President 


Executive  Order  13274  of  September  18,  2002 

Environmental  Stewardship  and  Transportation  Infrastructure 
Project  Reviews 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  and  to  enhance  environmental  steward- 
ship and  streamline  the  environmental  review  and  development  of  transpor- 
tation infrastructure  projects,  it  is  hereby  ordered  as  follows: 

Section  1.  Policy.  The  development  and  implementation  of  transportation 
infrastructure  projects  in  an  efficient  and  environmentally  sound  manner 
is  essential  to  the  well-being  of  the  American  people  and  a  strong  American 
economy.  Executive  departments  and  agencies  (agencies)  shall  take  appro- 
priate actions,  to  the  extent  consistent  with  applicable  law  and  available 
resources,  to  promote  environmental  stewardship  in  the  Nation's  transpor- 
tation system  and  expedite  environmental  reviews  of  high-priority  transpor- 
tation infrastructiu-e  projects. 

Sec.  2.  Actions,  (a)  For  transportaticm  infrastructure  projects,  agencies  shall, 
in  support  of  the  Department  of  Transportation,  formulate  and  implement 
administrative,  policy,  and  procedural  mechanisms  that  enable  each  agency 
required  by  law  to  conduct  environmental  reviews  (reviews)  with  respect 
to  such  projects  to  ensure  completion  of  such  reviews  in  a  timely  and 
environmentally  responsible  manner. 

(b)  In  furtherance  of  the  policy  set  forth  in  section  1  of  this  order,  the 
Secretary  of  Transportation,  in  coordination  with  agencies  as  appropriate, 
shall  advance  environmental  stewardship  through  cooperative  actions  with 
project  sponsors  to  promote  protection  and  enhancement  of  the  natural 
and  human  environment  in  the  planning,  development,  operation,  and  main- 
tenance of  transportation  facilities  and  services. 

(c)  The  Secretary  of  Transportation  shall  designate  for  the  purposes  of 
this  order  a  list  of  high-priority  transportation  infrastructure  projects  that 
should  receive  expedited  agency  reviews  and  shall  amend  such  list  from 
time  to  time  as  the  Secretary  deems  appropriate.  For  projects  on  the  Sec- 
retary's list,  agencies  shall  to  the  maximum  extent  practicable  expedite  their 
reviews  for  relevant  permits  or  other  approvals,  and  take  related  actions 
as  necessary,  consistent  with  available  resources  and  applicable  laws,  includ- 
ing those  relating  to  safety,  public  health,  and  environmental  protection. 
Sec.  3.  Interagency  Task  Force,  (a)  Establishment.  There  is  established,  within 
the  Department  of  Transportation  for  administrative  purposes,  the  interagency 
"Transportation  Infrastructure  Streamlining  Task  Force"  (Task  Force)  to: 
(i)  monitor  and  assist  agencies  in  their  efforts  to  expedite  a  review  of 
transportation  infrastructure  projects  and  issue  permits  or  similar  actions, 
as  necessary;  (ii)  review  projects,  at  least  quarterly,  on  the  list  of  priority 
projects  pursuant  to  section  2(c)  of  this  order;  and  (iii)  identify  and  promote 
policies  that  can  effectively  streamline  the  process  required  to  provide  ap- 
provals for  transportation  infrastructure  projects,  in  compliance  with  applica- 
ble law,  while  maintaining  safety,  public  health,  and  environmental  protec- 
tion. 

(b)  Membership  and  Operation.  The  Task  Force  shall  promote  interagency 
cooperation  and  the  establishment  of  appropriate  mechanisms  to  coordinate 
Federal,  State,  tribal,  and  local  agency  consultation,  review,  approval,  and 
permitting  of  transportation  infrastructure  projects.  The  Task  Force  shall 
consist  exclusively  of  the  following  officers  of  the  United  States:  the  Secretary 
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of  Agriculture,  Secretary  of  Commerce,  Secretary  of  Transportation  (who 
shall  chair  the  Task  Force),  Secretary  of  the  Interior,  Secretary  of  Defense, 
Administrator  of  the  Enviroimiental  Protection  Agency,  Chairman  of  the 
Advisory  Coimcil  on  Historic  Preservation,  and  Chairman  of  the  Coimcil 
on  Environmental  Quality.  A  member  of  the  Task  Force  may  designate, 
to  perform  the  Task  Force  functions  of  the  member,  any  person  who  is 
part  of  the  member's  department,  agency,  or  office  and  who  is  either  an 
officer  of  the  United  States  appointed  by  the  President  with  the  advice 
and  consent  of  the  Senate  or  a  member  of  the  Senior  Executive  Service. 
The  Task  Force  shall  report  to  the  President  through  the  Chairman  of  the 
Council  on  Environmental  Quality. 

Sec.  4.  Report.  At  least  once  each  year,  the  Task  Force  shall  submit  to 
the  President  a  report  that:  (a)  Describes  the  results  of  the  coordinated 
and  expedited  reviews  on  a  project-byTproject  basis,  emd  identifies  those 
procedures  and  actions  that  proved  to  be  most  useful  and  appropriate  in 
coordinating  and  expediting  the  review  of  the  projects. 

(b)  Identifies  substantive  and  procedural  requirements  of  Federal,  State, 
triljal,  and  local  laws,  regulations,  emd  Executive  Orders  that  are  inconsistent 
with,  duplicative  of,  or  are  structured  so  as  to  restrict  their  efficient  imple- 
mentation with  other  applicable  requirements. 

(c)  Makes  recommendations  regarding  those  additional  actions  that  could 
be  taken  to:  (i)  address  the  coordination  and  expediting  of  reviews  of  transpor- 
tation infrastructure  projects  by  simplifying  and  harmonizing  applicable  sub- 
stantive and  procedural  requirements;  and  (ii)  elevate  and  resolve  controver- 
sies among  Federal,  State,  tribal,  and  local  agencies  related  to  the  review 
or  impacts  of  transportation  infrastructure  projects  in  a  timely  memner. 

(d)  Provides  any  other  recommendations  that  would,  in  the  judgement 
of  the  Task  Force,  advance  the  policy  set  forth  in  section  1  of  this  order. 
Sec.  5.  Preservation  of  Authority.  Nothing  in  this  order  shall  be  construed 
to  impair  or  otherwise  affect  the  functions  of  the  Director  of  the  Office 
of  Management  and  Budget  relating  to  budget,  administrative,  and  legislative 
proposals. 

Sec.  6.  Judicial  Review.  This  order  is  intended  only  to  improve  the  internal 
management  of  the  Federal  Government  and  is  not  intended  to,  and  does 
not,  create  any  right  or  benefit,  substantive  or  procedural,  enforceable  at 
law  or  equity  by  a  party  against  the  United  States,  its  departments,  agencies, 
instnmientalities  or  entities,  its  officers  or  employees,  or  any  other  person. 
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September  18,  2002. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintertdent  of  Documents.  Prices  of 
new  booics  are  listed  in  ttie  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inapaetlon 
Sarvloa 

7  CFR  Part  319 
[Doctot  No.  01-132-2] 

Gypay  Moth  Host  Matarlal  From 
Canada;  Removal  of  Infaatad  Araaa  In 
BrMah  Columbia,  Canada 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Final  rule. 

SUMMARY:  We  are  amending  the 
regulations  concerning  gypsy  moth  host 
material  from  Canada  by  removing  the 
areas  in  British  Coltmibia  from  the  Ust 
of  gypsy  moth  infested  areas.  Surveys 
have  shown  that  those  areas  in  British 
Columbia  have  been  free  of  gypsy  moth 
for  the  past  2  years.  This  action  removes 
restrictions  on  the  importation  of 
regulated  articles  from  British  Columbia 
that  are  no  longer  necessary. 
EFFECTIVE  DATE:  September  23,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Frederick  A.  Thomas,  Export  Operations 
Officer,  Phytosanitary  Issues 
Management.  PPQ,  APHIS,  4700  River 
Road  Unit  140,  Riverdale,  MD  20737- 
1236;  (301)  734-8367. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  gypsy  moth,  Lymantria  dispar 
(Linnaeus),  is  a  destructive  pest  of  forest 
and  shade  trees.  The  regulations  in 
"Subpart — Gypsy  Moth  Host  Material 
ftt)m  Canada"  (7  CFR  319.77-1  through 
319.77-5,  referred  to  below  as  the 
regulations)  restrict  the  importation  of 
certain  gypsy  moth  host  material 
(regulated  articles)  from  Canada  to 
prevent  the  spread  of  gypsy  moth  bora 
Canada  into  noninfested  areas  of  the 
United  States.  The  regulations  in 


§  319.77-2  identify  the  following  as 
regulated  articles:  Trees  without  roots 
(e.g.,  Christmas  trees),  tmless 
greenhouse-grown  throughout  the  year; 
trees  with  roots,  imless  greenhouse 
grown  throughout  the  year;  shrubs  with 
roots  and  persistent  woody  stems, 
imless  greenhouse-grown  throughout 
the  year;  logs  with  bark  attached; 
pulpwood  with  bark  attached;  outdoor 
household  articles;  and  mobile  homes 
and  their  associated  equipment. 
Regulated  articles  must  meet  specific 
certification  or  destination  requirements 
if  they  are  intended  to  be  moved  into  or 
through  areas  of  the  United  States  that 
are  not  infested  with  gypsy  moth. 
Section  319.77-3  lists  those  areas  of 
Canada  known  to  be  infested  with  gypsy 
moth.  The  descriptions  of  those  infested 
areas  were  provided  by  the  Canadian 
Food  Inspection  Agency  (CFIA).  Prior  to 
this  rule,  the  areas  were  in  British 
Columbia,  New  Brunswick,  Nova  Scotia, 
Ontario,  and  Quebec.  Section  319.77-4 
contains  the  conditions  for  the 
importation  into  the  United  States  of 
regulated  articles  from  Canada. 

It  has  been  our  policy,  agreed  upon  by 
CFIA,  that  an  area  must  be  free  from 
gypsy  moth  for  a  period  of  2  consecutive 
years  before  it  will  be  removed  from  the 
list  of  gypsy  moth  infested  areas.  This 
is  consistent  with  our  practice  under  the 
provisions  of  our  domestic  quarantine 
regulations  on  gypsy  moth  in  7  CFR 
301.45  through  301.45-12.  Those  areas 
in  British  Colimibia  that  have  been 
hsted  in  the  regulations  as  gypsy  moth 
infested  areas  have  been  stuveyed  and 
found  free  of  gypsy  moth  for  the  past  2 
years,  and  have  thus  met  our  standard 
for  removal  frtim  the  list  of  gypsy  moth 
infested  areas.  Therefore,  in  a  proposed 
rule  published  in  the  Federal  Re^ater 
on  June  14,  2002  (67  FR  40874-40876. 
Docket  01-132-1).  we  proposed  to 
remove  the  areas  in  British  Coliunbia 
from  the  list  of  gypsy  moth  infested 
areas. 

We  solicited  comments  concerning 
our  proposal  for  60  days  ending  August 
13,  2002.  We  did  not  receive  any 
comments.  Therefore,  for  the  reasons 
given  in  the  proposed  rule,  we  are 
adopting  the  proposed  rule  as  a  final 
rule,  without  change. 

EfiectiveDate 

This  is  a  substantive  rule  that  reUeves 
restrictions  and,  pursuant  to  the 


provisions  of  5  U.S.C.  553.  may  be  made 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 
Immediate  implementation  of  this  rule 
is  warranted  to  relieve  restrictions  on 
the  importation  of  regulated  articles 
from  British  Colmnbia  that  are  no  longer 
necessary,  as  surveys  have  shown  that 
the  areas  in  British  Columbia  affected  by 
this  rule  have  been  free  of  gypsy  moth 
for  the  past  2  years.  Therefore,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  rule  should  be 
effective  upon  publication  in  the 
Federal  Registar. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  final  rule  has  been  reviewed 
under  Executive  Order  12866.  For  this 
action,  the  Office  of  Management  and 
Budget  has  waived  its  review  under 
Executive  Order  12866. 

We  are  amending  the  regulations 
concerning  gypsy  moth  host  material 
from  Canada  by  removing  areas  in 
British  Coliunbia  from  the  list  of  gypsy 
moth  infested  areas,  Surveys  have 
shown  that  those  areas  in  British 
Columbia  have  been  free  of  gypsy  moth 
for  the  past  2  years.  This  action  relieves 
the  specific  certification  and  destination 
requirements  of  the  regulations  for 
certain  gypsy  moth  host  material 
imported  into  the  United  States  from 
British  Columbia. 

The  articles  that  are  affected  by  this 
final  rule  are  trees  without  roots  [e.g., 
Christmas  trees),  unless  greenhouse- 
grown  throughout  the  year;  trees  with 
roots,  unless  greenhouse-grown 
throughout  the  year;  shrubs  with  roots 
and  persistent  woody  stems,  unless 
greenhouse-grown  throughout  the  year; 
logs  with  bark  attached;  pulpwood  with 
bark  attached;  outdoor  household 
articles;  and  mobile  homes  and  their 
associated  equipment.  In  2000,  the 
United  States  imported  nearly  $282 
million  in  live  plants  and  trees,  about 
$64  million  in  Christmas  trees  and 
foliage,  and  more  than  $253  million  in 
wood  in  the  rough  [i.e.,  logs  with  bark 
and  pulpwood).  Table  1  shows  the  total 
values  of  these  imported  products  in 
2000  and  the  percentage  coming  from 
Canada.  Canada  ranks  first  among  the 
sources  of  U.S.  imports  of  these 
products. 


i 


59452        Federal  Register /Vol.  67,  No.  184 /Monday,  September  23,  2002 /Rules  and  Regulations 


Table  1.— U.S.  Imports  of  Live  Trees,  Plants,  and  Rough  Wood  in  2000 


Commodity  group 


0602  ... 
060491 
44010  . 
4403  ... 


4- 


Total  value 
of  Imports 
($  million) 


$281.9 

64.2 

4.0 

249.4 


Percentage 
from  Canada 


72 
71 
85 
92 


Note:  The  numbers  identifying  the  commodities  denote  the  harmonized  system  for  da«S!fytng  commodities  in  trade.  These  digits  denote  the 
general  classes  of  live  trees,  plants,  and  rough  wood  tr^ed.  The  first  group,  0602,  includes  live  roses,  live  fmit  or  nut  trees,  rhododendrons  and 
azaleas,  live  orchid  plants,  chrysanthemums  with  soil  attached,  poinsettias  with  soil  attached,  hert)aceous  perennials,  and  trees  and  shrubs  with 
soil  attached.  The  second  category,  060491 ,  includes  fir,  northern  Douglas,  and  other  evergreen  Christmas  trees  (also  included  in  this  category 
is  foliage).  The  third  group,  44010,  includes  fuel  wood  in  logs,  billets,  and  twigs.  The  fourth  group,  4403,  is  wood  in  the  rough. 

Sourc*:  World  Trade  Atlas,  Global  Trade  Infomiation  Services;  Calendar  Year  2000. 

Canada  is  the  major  source  of  all  U.S.  imports  of  the  regulated  articles  covered  by  the  regulations,  and  British  Columbia 
supplies  a  large  portion  of  those  Canadian  exports.  Table  2  shows  U.S.  imports  of  regulated  articles  from  British  Columbia 
during  the  period  1996-2000. 


Table  2.— U.S.  Imports  of  Live  Trees,  Plants,  and  Rough  Wood-From  British  Columbia,  1996-2000 

Commodity  group 

1996 
($  million) 

1997 
($  million) 

1998 
($  million) 

1999. 
($  million) 

2000 

($  million) 

0602    ' " 

$14.2 

3.1 

1.1 

45.4 

$18.3 

2.8 

1.2 

43.0 

$23.2 

2.5 

1.4 

60.9 

$31.9 
Z7 
1.5 

110.8 

$42.4 

060491       ^ 

2.1 

440110  -.4. 

4403  — J 

1.7 
155.2 

Source:  Statistics  Canada. 


With  the  exception  of  outdoor 
household  articles  and  mobile  homes 
and  their  associated  equipment, 
regulated  articles  originating  in  a 
Canadian  infested  area  that  are  to  be 
moved  into  or  through  U.S.  noninfested 
areas  must  be  accompanied  by  an 
officially  endorsed  Canadian 
phytosanitary  certificate  that  includes 
an  additional  declaration  confirming 
that  the  regulated  articles  have  been 
inspected  and  found  free  of  gypsy  moth 
or  that  the  regulated  articles  have  been 
treated  for  gypsy  moth  in  accordance 
with  the  Plant  Protection  and 
Quarantine  Treatment  Manual.  Logs  or 
pulpwood  originating  in  a  Canadian 
infested  area  may  also  be  moved  into  or 
through  U.S.  noninfested  areas  if  they 
are  moved  to  a  specified  U.S.  processing 
plant  or  mill  under  compliance 
agreement  with  the  Animal  and  Plant 
Health  Inspection  Service  for  specified 
handling  or  processing  that  will  mitigate 
the  risk  of  gypsy  moth.  Outdoor 
household  articles  and  mobile  homes 
and  their  associated  equipment  that  are 
being  moved  from  a  Canadian  infested 
area  into  or  through  U.S.  noninfested 
areas  may  be  imported  into  the  United 
States  only  if  they  are  accompanied  by 
a  statement,  signed  by  their  owner, 
stating  that  they  have  been  inspected 
and  found  free  of  gypsy  moth. 

Under  the  regulations,  logs  or 
pulpwood  with  bark  attached,  trees,  and 
shrubs  originating  in  a  Canadian 
noninfested  area  that  are  to  be  moved 


into  or  through  a  U.S.  noninfested  area 
must  be  accompanied  by  a  certification 
of  origin  stating  that  they  were 
produced  in  an  area  of  Canada  where 
gypsy  moth  is  not  known  to  occur.  (As 
defined  in  §  319.77-1,  a  certification  of 
origin  is  a  signed,  accvnate  statement 
certifying  the  area  in  which  a  regulated 
article  was  produced  or  grown  that  may 
be  provided  directly  on  the  shipping^ 
documents  accompanying  shipments  of 
commercial  wood  products  from 
Canada,  or  may  be  provided  on  a 
separate  certificate.)  Chitdoor  household 
articles  and  mobile  homes  and  thefr 
associated  equipment  that  are  being 
moved  bom  a  Canadian  noninfested 
area  may  be  imported  into  any  area  of 
the  United  States  without  restriction. 

Our  removal  of  areas  in  British 
Columbia  from  the  list  of  Canadian 
infested  areas  eliminates  the  costs 
associated  with  the  phytosanitary 
certificates  required  by  our  Canadian 
gypsy  moth  r^ulations  for  most 
regulated  articles  moved  from  British 
Coliunbia  into  or  through  U.S. 
noninfested  areas.  Some  regulated 
articles,  i.e.,  trees  with  roots  and  shrubs 
with  roots  and  persistent  woody  stems, 
will  still  require  a  Canadian 
phytosanitary  certificate  under  our 
nursery  stock  regulations  in  7  CFR 
319.37-4.  For  most  affected  entities, 
therefore,  the  costs  associated  with 
phytosanitary  certifications  will  be 
replaced  with  the  costs  associated  with 
certifications  of  origin.  The  cost  of  a 


Canadian  phytosanitary  certificate  is  $7 
or  $17  (Canadian),  depending  on  the 
value  of  the  shipment;  the  fee  for  an 
associated  pre-export  inspection  ranges 
from  $15  to  $50  (Canadian)  per  lot, 
depending  on  the  type  of  article 
presented  for  inspection.  The  costs 
associated  with  certifications  of  origin, 
which  are  prepared  and  signed  by  the 
exporter,  are  minimal,  given  that  those 
certifications  require  little  processing 
time  and  no  inspection  costs  or 
administrative  fees. 

While  we  do  not  have  information  on 
the  number  and  size  of  entities  in 
British  Columbia  that  might  be  affected 
by  this  final  rule,  the  areas  within 
British  Coliunbia  that  we  are  removing 
bom  the  list  of  gypsy  moth  infested 
areas  represent  a  small  portion  of  the 
province  as  a  whole,  so  few  entities  are 
likely  to  be  affected.  Therefore,  we 
expect  this  final  rule  will  have  little 
economic  effect  on  affected  entities, 
whether  small  or  large. 

In  addition,  Canada  has  been  and  is 
by  far  the  largest  source  of  U.S.  imports 
of  the  regulated  products,  and  British 
Coliunbia  is  a  large  source  within 
Canada.  This  continued  to  be  the  case 
jeven  after  our  regulations  concerning 
gypsy  moth  host  material  from  Canada 
were  established  in  1999.  Therefore,  the 
decrease  in  costs  is  not  expected  to  have 
a  significant  effect  on  this  pattern.  Thus, 
the  overall  effect  upon  price  and 
competitiveness  is  expected  to  be 
positive  but  relatively  insignificant. 
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Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12988 

This  final  rule  has  been  reviewed 
imder  Executive  Order  12988,  Civil 
Justice  Reform.  This  rule:  (1)  Preempts 
all  State  and  local  laws  and  regulations 
that  are  inconsistent  with  this  rule;  (2) 
has  no  retroactive  effect;  and  (3)  does 
not  require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  final  rule  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.]. 

List  of  Subjects  in  7  CFR  Part  319 

Bees,  Coffee,  Cotton,  Fruits,  Honey, 
Imports,  Logs,  Nursery  Stock,  Plant 
diseases  and  pests.  Quarantine, 
Reporting  and  recordkeeping 
requirements.  Rice,  Vegetables. 

Accordingly,  we  are  amending  7  CFR 
part  319  as  follows: 

PART  319— FOREIGN  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  319 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  166, 450,  7711-7714. 
7718.  7731,  7732,  and  7751-7754:  21  U.S.C. 
136  and  136a;  7  CFR  2.22,  2.80.  and  371.3. 

§319.77-3    [AmmdMq 

2.  In  §  319.77-3,  paragraph  (a)  is 
removed  and  paragraphs  (b)  through  (e) 
are  redesignated  as  (a)  through  (d), 
respectively. 

Done  in  Washington,  DC,  this  17tb  day  of 
September  2002. 
Bobby  R.  Acord, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

IFR  Doc.  02-24102  Filed  9-20-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 
[COTP  San  Diego  02-021] 
RIN2115-AA97, 

Safaty  Zona;  Crazy  Horaa 
Campground,  Colorado  RIvar,  Laka 
Havaau,  AZ 

AQENCY:  Coast  Guard,  DOT. 
action:  Temporary  final  rule. 

summary:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone 
within  the  Lake  Havasu  Region  on  the 
navigable  waters  of  the  Colorado  River 
dining  the  Skat  Trak  World 
Championships.  This  temporary  safety 
zone  is  necessary  to  provide  for  the 
safety  of  the  participants,  crew, 
spectators,  participating  vessels  and 
other  vessels  and  users  of  the  waterway. 
Persons  and  vessels  are  prohibited  from 
entering  into,  transiting  through,  or 
anchoring  within  this  safety  zone  unless 
authorized  by  the  Captain  of  the  Port,  or 
his  designated  representative. 
DATES:  This  rule  is  effective  bom  7  a.m. 
(PST)  on  October  6,  2002  until  to  6  p.m. 
(PST)  on  October  13,  2002. 
ADDRESSES:  Documents  indicated  in  this 
preamble  as  being  available  in  the 
docket  are  part  of  docket  (COTP  San 
Diego  02-021)  and  are  available  for 
inspection  or  copying  at  Marine  Safety 
Office  San  Diego,  2716  N.  Harbor  Drive. 
San  Diego,  CA  92101-1064  between  8 
a.m.  and  4  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  MFORMATON  CONTACT: 
Petty  OfiBcer  Austin  Murai,  USCG,  c/o 
U.S.  Coast  Guard  Captain  of  the  Port,  at 
(619) 683-6495. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B),  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  a  NPRM.  Final 
approval  and  permitting  of  this  event 
were  not  issued  in  time  to  engage  in  full 
notice  and  comment  rulemaking. 
Publishing  a  NPRM  and  delaying  the 
effective  date  would  be  contrary  to  the 
public  interest  since  the  event  would 
occur  before  the  rulemaking  process  was 
complete. 

Under  5  U.S.C.  553(d)(3),  the  Coast 
Guard  finds  that  good  cause  exists  for 
making  this  rule  effective  less  than  30 
days  after  publication  in  the  Federal 
Register.  In  addition  to  the  reasons 
stated  above,  it  would  be  contrary  to  the 


public  interest  not  to  publish  this  rule 
because  the  event  has  been  permitted 
and  participants  and  the  public  require 
protection. 

Background  and  Purpose 

The  International  Jet  Sports  Boating 
Association  is  sponsoring  the  Skat  Trak 
World  Championships,  which  is  held  at 
the  Crazy  Horse  Campgrounds.  Lake 
Havasu  City.  AZ.  This  temporary  safety 
zone  is  established  during  the  Skat  Trak 
World  Championships,  a  marine  event 
that  includes  participating  vessels 
racing  along  an  established  and  marked 
course  on  Lake  Havasu,  AZ.  This 
temporary  safety  zone  is  necessary  to    . 
provide  for  the  safety  of  the  crews, 
spectators,  and  participants  of  the  Skat 
Trak  World  Championships  and  is  also 
necessary  to  protect  other  vessels  and 
users  of  the  waterway. 

Discussion  of  Rule 

The  following  area  is  a  temporary 
safety  zone:  the  area  enclosed  by  a  line 
beginning  from  a  point  on  land  at 
32''28'18''  N,  114*21'04''  W.  thence 
northerly  to  a  point  34'*28'06''  N, 
114''21'55''  W,  thence  easterly  to  a  point 
34*'28'05''  N,  114°21'02''  W.  thence 
southerly  along  the  shoreUne  to  the 
point  of  origin.  All  coordinates  are 
North  American  Datum  1983. 

The  Coast  Guard  is  establishing  one 
(1)  safety  zone  that  will  be  enfor^d 
everyday  from  7  a.m.  (PST)  to  6  p.m. 
(PST)  from  October  6.  2002  to  October 
13,  2002.  This  safety  zone  is  necessary 
to  provide  for  the  safety  of  the  crews, 
spectators,  and  participants  of  the  Skat 
Trak  World  Championships  and  to 
protect  other  vessels  and  users  of  the 
waterway.  Persons  and  vessels  will  be 
prohibited  from  entering  into,  transiting 
through,  or  anchoring  within  this  safety 
zone  unless  authorized  by  the  Captain 
of  the  Port,  or  his  designated 
representative. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866.  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation 
(DOT)(44  FR  11040,  February  26, 1979). 
We  expect  the  economic  impact  of  this 
rule  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
10(e)  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary 
because  of  its  limited  duration  of  eleven 
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(11)  hours  per  day  for  a  period  of  eight 
(8)  days  and  the  limited  geographic 
scope  of  the  safety  zone. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  imder  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 
This  safety  zone  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  this  safety  zone  is  limited  in 
scope  and  duration  (in  effect  for  only 
eleven  (11)  hours  per  day  for  a  period 
of  eight  (8)  days,  from  October  6  2002 
to  October  13,  2002).  In  addition  the 
Coast  Guard  will  publish  local  notice  to 
mariners  (LNM)  before  the  safety  zone  is 
enforced. 

Assistance  for  Small  Entities 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agricultvue 
Regulatory -Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
imder  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 


Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies,  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  nde  will  not  result  in  such 
expenditure,  we  do  discuss  the  effects  of 
this  rule  elsewhere  in  this  preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  imder  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
F*rotected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  Order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regxilatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 


does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  considered  the 
enviromnental  impact  of  this  rule  and 
concluded  that  under  figure  2-1, 
paragraph  (34)(g),  of  Commandant 
Instruction  M16475.1D,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation  because 
we  are  proposing  to  establish  a  safety 
zone.  A  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  for  inspection  or  copying  where 
.  indicated  under  ADDRESSES. 

List  ofSub)ects  in  33  CFR  Parties  ^ 

Harbors,  Marine  Safety,  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measiu^s. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  UMUED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
and  33  CFR  1.05-l(g),  6.04-1,  6.04-6,  and 
160.5:  49  CFR  1.46. 

2.  Add  new  §  165.T1 1-033  to  read  as 
follows: 

§165.111-033    Safety  Zone;  Crazy  Horse 
Campground,  Lake  Havasu,  Colorado  River, 
AZ. 

(a)  Location,  The  following  area  is  a 
temporary  safety  zone:  the  area  enclosed 
by  a  line  beginning  from  a  point  on  land 
at  32°28'18''  N,  114°21'04''  W,  thence 
northerly  to  a  point  34<'28'06''  N, 
114°21'55''  W,  thence  easterly  to  a  point 
34°28'05''  N,  114''21'02''  W,  thence 
southerly  along  the  shoreline  to  the 
point  of  origin.  All  coordinates  are 
North  American  Datum  1983. 

(b)  Effective  dates.  This  section  will 
be  in  effect  frtim  7  a.m.  (PST)  on 
October  6,  2002  imtil  6  p.m.  on  October 
13,  2002.  The  zone  will  be  enforced 
everyday  itom  7  a.m.  (PST)  to  6  p.m., 
from  October  6,  2002  imtil  October  13, 
2002.  ff  the  need  for  the  safety  zone 
ends  before  the  scheduled  termination 
time,  the  Captain  of  the  Port  will  cease 
enforcement  of  this  safety  zone. 

(c)  Regulations.  In  accordance  with 
the  general  regulations  in  §  165.23  of 
this  part,  entry  into,  transit  through,  or 
anchoring  within  this  zone  by  all 
vessels  is  prohibited,  unless  authorized 
by  the  Captain  of  the  Port,  or  his 
designated  representative.  Mariners 
requesting  permission  to  transit  through 
the  safety  zone  may  request 
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authorization  to  do  so  frt>m  the  Patrol 
Commander,  who  vtdll  be  Petty  Officer 
Austin  Miuai  of  the  U.S.  Coast  Guard 
Marine  Safety  Office  San  Diego.  He  may 
be  contacted  via  VHF-FM  Channel  16. 

Dated:  September  9,  2002. 
S.P.  Metruck, 

Commander,  U.S.  Ckxist  Guard,  Captain  of 
the  Port,  San  Diego. 

[PR  Doc.  02-24124  Filed  9-20-02;  8:45  am] 
BHJJNG  CODE  4aiO-1S-^ 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[SIP  NO.  MT-001-0032.  IIIT-001-0039;  FRL- 
7374-41 

Approval  and  Promulgation  of  Air 
Quality  Imptomantation  Plana; 
Montana;  State  Implementation  Plan 
Correctiona 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rule;  technical  correction. 

SUMMARY:  On  January  26, 1989,  we 
approved  the  Butte  Total  Suspended 
Particulate  (TSP)  State  Implementation 
Plan  (SIP),  and  on  March  11, 1994,  we 
approved  the  Butte  Particulate  Matter 
with  an  aerodynamic  diameter  less  than 
or  equal  to  10  micrometers  (PM-10)  SIP. 
The  Butte  PM-10  SIP  replaced  the  Butte 
TSP  SIP  and  therefore,  EPA  is  making 
a  correction  to  remove  the  Butte  TSP 
SIP  from  the  approved  SIP.  In  addition, 
on  August  13,  2001,  EPA  approved  the 
recodification  and  revisions  to  the 
Administrative  Rules  of  Montana 
(ARM).  In  the  regulatory  material  of  the 
August  13,  2001  rule,  EPA  inadvertently 
referenced  the  wrong  date.  We  are 
correcting  the  date  in  this  document. 
Also,  in  Federal  Register  documents 
published  on  September  21,  2001, 
November  15,  2001  and  November  19, 
2001,  we  incorporated  by  reference 
(IBR)  materials  that  contained  omission 
errors  in  the  text.  We  are  correcting  the 
errors  contained  in  the  IBR  material. 
DATES:  This  rule  is  effective  on 
September  23,  2002. 
FOR  FURTHER  MFORMATION  CONTACT: 
Laurel  Dygowski,  EPA,  Region  8,  (303) 
312-6144. 

SUPPLEMENTARY  MF0RMAT10N: 
Throughout  this  dociunent,  wherever 
"we"  or  "our"  is  used  it  means  EPA. 
Section  553  of  the  Administrative 
Procedure  Act.  5  U.S.C.  553(b)(B), 
provides  that,  when  an  agency  for  good 
cause  finds  that  notice  and  public 
procedure  are  impracticable, 
unnecessary  or  contrary  to  the  public 


interest,  the  agency  may  issue  a  rule 
without  providing  notice  and  an 
opportimity  for  public  comment.  We 
have  determined  that  there  is  good 
cause  for  making  today's  rule  final 
without  prior  proposal  and  opporttinity 
for  comment  because  we  are  merely 
correcting  incorrect  text  in  previous 
rulemakings.  Thus,  notice  and  public 
procedure  are  unnecessary.  We  find  that 
this  constitutes  good  cause  under  5 
U.S.C.  553(b)P). 

I.  Corrections 

A.  Correction  to  Federal  Regiater 
Document  Published  on  March  11, 1994 
(59FRtl550) 

When  we  approved  the  Butte  PM-10 
SIP  on  3/11/94  (59  FR  11550)  (codified 
at  40  CFR  52.1370(c)(29))  we  should 
have  removed  our  prior  approval  of  the 
Butte  TSP  plan  that  was  approved  on  1/ 
26/89  (codified  at  40  CFR 
52.1370(c)(21)).  Page  47.10.9(4)  of  the 
SIP  narrative  of  the  Butte  PM-10  plan 
adopted  on  11/15/91  indicates  that  the 
PM-10  control  plan  approved  by  the 
Montana  Board  of  Health  and 
Environmental  Science  (MBHES)  on 
November  15, 1991  will  replace  the 
entire  Butte  TSP  SIP.  The  SIP  narrative 
explains  that  the  PM-10  plan  is  more 
stringent  than  what  was  required  in  the 
TSP  plan.  Specifically  street  sweeping 
and  street  flushing  requirements  and 
permit  requirements  are  more  stringent 
in  the  PM-10  plan  than  was  required  in  ' 
the  TSP  plan.  Additionally,  street 
paving  projects  identified  in  the  TSP 
plan  have  been  completed.  We  agree 
with  the  State's  assessment  and  tmder 
110(k)(6)  of  the  Clean  Air  Act,  we  are 
removing  40  CFR  52.1370(c)(21)  from 
the  approved  SIP. 

B.  Correction  to  Federal  Regieter 

Document  Published  on  August  13, 
2001  (66  FR  42427) 

On  August  13,  2001  (66  FR  42427). 
EPA  approved,  for  the  most  part,  a 
recodification  and  revisions  to  the 
Administrative  Rules  of  Montana.  In  the 
regulatory  text  of  that  rulemaking,  we 
erroneously  identified  an  effective  date 
of  a  rule.  Specifically,  in  the 
introductory  text  of  40  CFR 
52.1370(c)(49)  we  indicated  that  we 
vtete  replacing  in  the  SIP  all  previously 
approved  Montana  air  quality 
regulations  except  for  the  Kraft  Pulp 
Mill  Rule.  ARM  16.8.1413,  effective 
December  13, 1972,  and  the  Stack 
Heights  and  Dispersion  Techniques 
Rule,  ARM  16.8.1204-1206,  effective 
Jime  13, 1986,  with  those  regulations 
listed  in  paragraph  (c)(49)(i)(A).  The 
correct  efiiective  date  for  the  Kraft  Pulp 
MUl  Rule  is  December  31, 1972  and  not 


DecembOT  13, 1972.  We  are  correcting 
the  introductory  text  of  40  CFR 
52.1370(c)(49)  to  show  the  correct 
effective  date  for  the  Kraft  Pulp  Mill 
Rule  as  December  31, 1972. 

C.  Correction  to  Federal  Regieter  ■ 

Documents  Published  on  September  21, 
2001  (66  FR  48561).  November  15,  2001 
(66  FR  57391),  and  November  1 9.  2001 
(66  FR  57882) 

In  our  September  21,  2001  (66  FR 
48561)  rulemaking,  and  subsequent  rule 
correction  on  November  19.  2001  (66  FR 
57882),  we  approved  ARM  17.8.1305, 
Conformity,  and  made  a  rule  correction 
to  the  regulatory  text.  With  the 
September  21,  2001  and  November  19, 
2001  rtdes,  we  inadvertently  submitted 
IBR  material  that  had  text  missing. 
Specifically,  the  "*"  under  Table  B 
(page  9.2.2.13  (5))  should  read:  "*  ff 
consultation  on  draft  does  not  result  in 
any  revisions,  distribution  of  a  separate 
final  doctiment  is  not  required.  In  this 
case  constilted  agencies  may  simply  be 
notified  that  the  draft  has  been  adopted 
as  final."  Therefore,  we  are  correcting 
this  error  by  resubmitting  page  9.2.2.13 
(5)  of  17.8.1305  of  the  IBR  material  for 
the  September  21,  2002  and  November 
19,  2001  rules  to  the  Air  and  Radiation 
Docket  and  Information  Center  for 
incorporation  into  the  SIP. 

In  our  November  15,  2001  (66  FR 
57391)  rulemaking,  we  approved 
revisions  to  the  Missoula  Cotmty  Air 
Pollution  Control  Program.  With  the 
November  15,  2001  rule,  we 
inadvertently  submitted  IBR  material 
that  had  text  missing.  Specifically,  Rule 
17.6.107(6),  on  page  32.9.1(41)  was 
omitted.  Therefore,  we  are  correcting 
this  error  by  resubmitting  page 
32.9.1(41)  of  the  IBR  material  for  the 
Missoula  Coimty  Afr  Quality  Program  to 
the  Air  and  Radiation  Docket  and 
Information  Center  for  incorporation 
into  the  SIP. 

n.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
is  therefore  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  This 
rule  is  not  subject  to  Executive  Order 
13211,  "Actions  Concerning  Regulations 
That  Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355  (May 
22,  2001)  because  it  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866.  Because  the  agency  has  made  a 
"good  cause"  finding  that  this  action  is 
not  subject  to  notice-and-comment 
requirements  tmder  the  Administrative 
Procedure  Act  or  any  other  statute  as 
indicated  in  the  Supplementary 
Information  section  above,  it  is  not 
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subject  to  the  regulatory  flexibility 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.),  or  to  sections 
202  and  205  of  the  Unftmded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104-4).  In  addition,  this  action 
does  not  significantly  or  uniquely  affect 
small  governments  or  impose  a 
significant  intergovernmental  mandate, 
as  described  in  sections  203  and  204  of 
UMRA.  This  rule  also  does  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Govenwient  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000),  nor 
will  it  have  substantial  direct  effects  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999).  This  rule  also  is  not 
subject  to  Executive  Order  13045  (62  FR 
19885,  April  23, 1997),  because  it  is  not 
economically  significant. 

This  technical  correction  action  does 
not  involve  technical  standards;  thus 
the  requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  The  rule  also 
does  not  involve  special  consideration 
of  environmental  justice  related  issues 
as  required  by  Executive  Order  12898 
(59  FR  7629.  February  16, 1994).  hi 
issuing  this  rule,  EPA  has  taken  the 
necessary  steps  to  eliminate  drafting 
errors  and  ambiguity,  minimize 
potential  litigation,  and  provide  a  clear 
legal  standard  for  affected  conduct,  as 
required  by  section  3  of  Executive  Order 
12988  (61  FR  4729,  February  7, 1996). 
EPA  has  complied  with  Executive  Order 
12630  (53  FR  8859.  March  15, 1998)  by 
examining  the  takings  implications  of 
the  rule  in  accordance  with  the 
"Attorney  General's  Supplemental 
Guidelines  for  the  Evaluation  of  Risk 
and  Avoidance  of  Unanticipated 
Takings'  issued  under  the  executive 
order.  This  rule  does  not  impose  an 
information  collection  burden  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.).  EPA's  compliance 
with  these  statutes  and  Executive 
Orders  for  the  underlying  rules  are 
discussed  in  the  March  11, 1994  rule, 
approving  the  Butte  PM-10  plan,  the 
August  13,  2001  rule,  approving,  for  the 
most  part,  a  recodification  and  revisions 
to  the  Administrative  Rxiles  of  Montana, 
the  September  21,  2001  rule,  approving 
Montana's  conformity,  and  the 


November  15.  2001  rule,  approving 
revisions  to  the  Missoula  Coimty  Air 
Pollution  Control  Program. 

The  Congressional  Review  Act  (5 
U.S.C.  801  et  seq.),  as  added  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Section  808  allows 
the  issuing  agency  to  make  a  rule 
effective  sooner  than  otherwise 
provided  by  the  CRA  if  the  agency 
makes  a  good  cause  finding  that  notice 
and  public  proceduire  is  impracticable, 
uimecessary  or  contrary  to  the  public 
interest.  This  determination  must  be 
supported  by  a  brief  statement.  5  U.S.C. 
808(2).  As  stated  previously,  EPA  has 
made  such  a  good  cause  finding, 
including  the  reasons  therefore,  and 
established  an  effective  date  of  October 
23,  2002.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  These  corrections 
to  the  identification  of  plan  for  Montana 
is  not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air  - 
pollution  control.  Carbon  monoxide, 
Incorporation  by  reference. 
Intergovernmental  relations.  Lead, 
Nitrogen  dioxide.  Ozone,  Particulate 
matter.  Reporting  and  recordkeeping 
requirements.  Sulfur  oxides,  Volatile 
organic  compounds. 

Dated:  August  27.  2002. 
Jack  W.  McGraw. 

Acting  Hegional  Administrator.  Region  8. 

40  CFR  part  52  of  chapter  I.  title  40 
is  amended  as  follows: 

PART  52— {CORRECTED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  BB — Montana 

2.  Section  52.1370  is  amended  by 
revising  the  introductory  text  of 
paragraphs  (c)(29)  and  (c)(49)  to  read  as 
follows: 

S52.1370    Identification  of  pton. 

***** 

(c)*  *  * 

(29)  The  Governor  of  Montana 
submitted  a  portion  of  the  requirements 


for  the  moderate  nonattainment  area 
PMIO  State  Implementation  Plan  (SIP) 
for  Butte,  Montana  wjth  a  letter  dated 
July  9, 1992.  with  technical  corrections 
dated  May  17, 1993.  The  submittals 
were  made  to  satisfy  those  moderate 
PMlO  nonattainment  area  SIP 
requirements  due  for  Butte  on 
November  15, 1991.  The  Butte  PMIO 
SIP  replaces  the  prior  approved  Butte 
total  suspended  particulate  (TSP)  SIP 
approved  in  paragraph  (c)(21). 
***** 

(49)  On  September  19, 1997. 
December  10,  1997,  April  14. 1999. 
December  6, 1999  and  March  3.  2000, 
the  Governor  submitted  a  recodification 
and  revisions  to  the  Administrative 
Rules  of  Montana.  EPA  is  replacing  in 
the  SIP  all  of  the  previously  approved 
Montana  air  quality  regulations  except  l 
that  the  Kraft  Pulp  Mill  Rule,  ARM 
16.8.1413.  effective  December  31. 1972, 
and  Stack  Heights  and  Dispersion 
Techniques  Rule,  ARM  16.8.1204-1206, 
effective  June  13, 1986,  with  those 
regulations  listed  in  paragraph 
(c)(49)(i)(A)  of  this  section.  The  Kraft 
Pulp  Mill  Rule,  ARM  16.8.1413. 
effective  December  31. 1972,  and  Stack 
Heights  and  Dispersion  Techniques 
Rule,  ARM  16.8.1204-1206,  effective 
June  13, 1986  remain  a  part  of  the  SIP. 
In  addition,  the  Governor  submitted 
Yellowstone  County's  Local  Regulation 
No.  002 — Open  Burning. 
***** 

(FR  Doc.  02-22975  Filed  9-20-02;  8:45  am] 

BUUNO  CODE  6S6fr-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[AZ  078-0036;  FRL-7380-0] 

Revision  to  the  Arizona  State 
Implementation  Plan,  Arizona 
Department  of  Environmental  Quality 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  EPA  is  finalizing  a  full 
disapproval  of  a  revision  to  the  Arizona 
Department  of  Environmental  Quality 
(ADEQ)  portion  of  the  Arizona  State 
Implementation  Plan  (SIP).  This  action 
was  proposed  in  the  Federal  Register  on 
December  18,  2000  and  concerns  visible 
emission  sources.  Under  authority  of  the 
Glean  Air  Act  as  amended  in  1990  (CAA 
or  the  Act),  this  action  directs  Arizona 
to  correct  the  deficiencies  in  Rule  R18- 
^-702. 

EFFECTIVE  DATE:  Today's  final  rule  is 
effective  on  October  23.  2002. 
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ADDRESSES:  You  can  inspect  copies  of 
the  administrative  record  for  this  action 
at  EPA's  Region  DC  office  during  normal 
business  hours.  You  can  inspect  a  copy 
of  the  submitted  rule  revisions  at  the 
following  locations: 
Environmental  Protection  Agency, 

Region  DC,  75  Hawthorne  Street,  San 

Francisco,  CA  94105. 
Environmental  Protection  Agency,  Air 

Docket  (6102).  Ariel  Rios  Building. 


1200  Pennsylvania  Avenue,  NW., 
Washington  DC  20460. 

Arizona  Department  of  Environmental 
Quality,  1110  West  Washington 
Street,  Phoenix,  AZ  85007. 

FOR  FURTHER  INFORMATK>N  CONTACT:  Al 
Petersen.  Rulemaking  Office  (AIR-4). 
U.S.  Envirormiental  Protection  Agency. 
Region  DC;  (415)947-4118. 

TABLE  1.— Submitted  Rule 


SUPPLEMENTARY  MF0RMAT10N: 
Throughout  this  document,  "we."  "us" 
and  "our"  refer  to  EPA. 

I.  Proposed  Action 

On  December  18.  2000  (65  FR  79037), 
EPA  published  a  notice  of  proposed 
rulemaking  (NPRM)  proposing  a  full 
disapproval  of  the  nUe  that  was 
submitted  for  incorporation  into  the 
Arizona  SIP. 


Local  agency 


ADEQ 


Rule# 


R1 8-2-702 


Rule  title 


General  Provisions 


Antended 


11/15/93 


Submitted 


07/15/98 


The  NPRM  contains  more  information 
on  the  rule  and  our  evaluation. 

n.  Public  Comments  and  EPA 
Responses 

EPA's  proposed  action  provided  a  30- 
day  public  comment  period.  We 
extended  this  comment  period  on 
March  16,  2001  (66  FR  15212)  to  receive 
comments  by  April  16,  2001  and 
received  comments  from  the  following 
parties: 

Chuck  Shipley,  Arizona  Mining 
Association  (AMA);  letter  dated 
February  16,  2001  and  received 
February  16,  2001. 

Scott  Davis,  Pinnacle  West  Capital 
Corporation  (PWCC);  letter  dated 
February  15,  2001  and  received 
February  16,  2001. 

Nancy  Wrona,  ADEQ;  letter  dated 
April  16,  2001  and  received  April  16, 
2001. 

The  comments  and  our  responses  are 
simunarized  below. 

Comment  I:  AMA  disagrees  with 
EPA's  position  that  the  Rule  R18-2-702 
procedure  for  an  alternative  opacity 
standard  (AOS)  is  a  SIP  relaxation  and 
is  unacceptable.  AMA  states  that  a  less 
rigorous  ADEQ  AOS  procedure  was 
previously  approved  into  the  SIP  by 
EPA  in  old  ADEQ  Rule  R9-3-501. 

AMA  also  states  that  40  CFR 
60.11(e)(6)-(8)  in  the  General  Provisions 
of  EPA's  New  Source  Performance 
Standards  (NSPS)  establishes  a  similar 
procedure  for  sources  to  receive  a  new 
opacity  standard.  AMA  asserts  that  the 
ADEQ  AOS  procedure  in  Rule  R18-2- 
702  is  "nearly  identical"  to  the  federal 
NSPS  procedure. 

Response:  AMA  appears  to  argue  that 
the  AOS  proceduire  is  not  a  relaxation 
because  it  is  at  least  as  stringent  as  the 
AOS  proceduire  already  approved  in  the 
SIP  in  Rule  R9-3-501.  This,  however,  is 
not  relevant  to  the  basis  for  EPA's 
disapproval.  As  explained  in  the  NPRM, 
Rule  Rl  8-2-702  is  deficient  because  it 


allows  for  a  potential  relaxation  of  the 
opacity  standard  to  an  AOS  less  than 
the  "RACM/RACT"  that  should  be 
prescribed  by  the  Rule.  See  CAA 
§§  172(c)(1)  and  189(a)(1)(C)  (requiring 
reasonably  available  control  measures 
(RACM),  including  reasonably  available 
control  technology  (RACT),  in  moderate 
PM-10  nonattaiimient  areas).  The  feet 
that  EPA  previously  approved  in  error 
the  ADEQ  AOS  procedure  in  Rule  R9- 
3-501  is  not  a  legal  justification  to 
reinforce  this  error  in  our  action  on  Rule 
R18-2-702. 

EPA  also  cited  as  a  deficiency  the 
effect  on  federal  enforceablility  of  the 
ADEQ  Director's  discretion  to  establish 
an  AOS.  The  procedure  does  not  ensure 
that  the  AOS  will  be  adequately 
enforceable  by  EPA  because  it  fails  to 
require  approval  by  EPA.  EPA  notes, 
however,  that  ADEQ  may  be  able  to 
revise  the  AOS  procedure  to  include  an 
opportunity  for  public  comment  and  to 
require  any  AOS  to  be  submitted  to  EPA 
for  approval.  This  could  reasonably 
ensure  that  RACM/RACT  requirements 
were  fulfilled  for  the  AOS  and  that  the 
AOS  is  adequately  enforceable  by  EPA. 

AMA's  reference  to  the  NSPS  is  not 
persuasive.  The  two  rules  are 
significantly  different  for  the  simple 
reason  that  the  federal  NSPS  regulations 
require  EPA  review  of  any  petition  to 
adjust  the  opacity  standards.  EPA  also 
notes  that  the  NSPS  procedure  differs 
from  the  ADEQ  AOS  procedure  in  that 
the  NSPS  procedure  allows  for  public 
review  and  comment.  The  ADEQ  AOS 
procedure  requires  publication  of  the 
AOS.  but  does  not  aillow  for  public 
comment.  Thus,  under  Rule  Rl 8-2-702, 
EPA  has  no  reasonable  means  to  assure 
that  the  AOS  will  comply  with  RACM/ 
RACT  and  be  adequately  enforceable  by 

EPA. 

EPA  concludes  that  Rule  R18-2-702 
is  deficient  because  it  allows  for  the 
potential  relaxation  of  opacity  standards 
below  levels  that  are  considered  RACM/ 


RACT  and  does  not  provide  an 
opportimity  for  EPA  to  review  such 
changes  and  ensure  enforceability. 
Conunent  U:  AMA  disagrees  with 
EPA's  position  that  the  revision  limiting 
the  applicability  of  the  opacity  standard 
to  "existing  sources"  is  a  SIP  relaxation. 
AMA  notes  that  the  term  "existing 
soiutes"  in  Rule  Rl8-2-101(41) 
includes  any  source  (including  a  new 
source)  that  is  not  subject  to  an 
applicable  NSPS.  As  a  result.  AMA 
asserts,  all  sources  are  covered  by  an 
opacity  standard  contained  in  at  least 
one  of  the  following  citations:  . 

•  ADEQ  new  source  performance 
standards  in  ADEQ  article  9  [Rl8-2-9xx 
series  rules]. 

•  ADEQ  article  7  for  existing  specific 
sources  [Rl8-2-7xx  series  rules). 

•  ADEQ  40%  opacity  standard  for 
existing  general  sources  [submitted  Rule 
R18-2-7021. 

Response:  Not  all  NSPSs  contain 
opacity  standards.  Thus,  the  following 
new  sources  of  PM-10  would  be  subject 
to  an  applicable  NSPS  but  would  not  be 
covered  by  an  opacity  standard  in  any 
of  the  above  citations: 

•  Fossil-Fuel-Fired  Steam  Generators 
for  Which  Construction  Is  Commenced 
after  August  17. 1971.  Rule  R18-2-901, 
subpart  D. 

•  Electric  Utility  Steam  Generating 
Units  for  Which  Construction  Is 
Commenced  after  September  18, 1978. 
Rule  Rl  8-2-901,  subpart  Da. 

•  Industrial-Commerdal-Institutional 
Steam  Generating  Units.  Rule  R18-2- 
901.  subpart  Db. 

•  Small  Industrial-Commercial- 
Institutional  Steam  Generating  Units. 
Rule  Rl  8-2-901,  subpart  Dc. 

•  Incinerators.  Rule  R18-2-904. 

•  Nitric  Acid  Plants.  Rule  Rl  8-2-901. 
subpart  G. 

•  Primary  Copper  Smelters.  Rule 
RlS-2-901,  subpart  P. 

Therefore,  by  limiting  Rule  R18-2- 
702  to  only  "existing  sources,"  the 
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revisions  to  the  rule  amount  to  a 
relaxation  compared  to  SEP  Rule  R9-3- 
501,  which  applies  to  all  sources. 

Because  this  revision  would  amoimt 
to  a  relaxation  of  a  rule  approved  into 
the  SIP  before  the  1990  Clean  Air  Act 
Amendments  and  applicable  in 
nonattainment  areas,  the  revision  is 
precluded  under  section  193  of  the  Act. 

Comment  III:  AMA  and  PWCC  assert 
that  EPA  is  not  determining  a  RACM/ 
RACT  20%  opacity  standard  consistent 
with  EPA's  PM-10  Guideline  Document, 
EPA-452/R093-008.  Specifically,  they 
argue  that  RACM/RACT  must  not  be  a 
blanket,  nationwide  determination,  and 
EPA  or  ADEQ  must  evaluate  available 
control  measures  for  reasonableness, 
considering  the  technological  feasibility 
and  the  cost  of  control  in  the  applicable 
area.  AMA  and  PWCC  point  to  an  EPA 
statement  in  the  Fort  Hall  PM-10 
federal  implementation  plan  (FIP)  (64 
PR  7308,  7335  (Feb.  12,  1999))  for  the 
proposition  that  while  the  "general 
trend"  in  State  opacity  limits  is  to  a 
20%  standard  and  higher  Limits  "are 
rare,"  less  stringent  State  limits 
theoretically  could  be  considered  RACT 
in  certain  circumstances.  AMA  and 
PWCC  thus  argue  that  ADEQ  should  be 
given  the  opportunity  to  do  a  RACM/ 
RACT  evaluation  and  that  until  ADEQ 
has  performed  that  evaluation  EPA  has 
no  basis  to  disapprove  the  40%  opacity 
standard  of  Rule  R18-2-702. 


Response:  EPA  disagrees  with  the 
assertion  that  we  have  no  basis  to 
disapprove  the  40%  opacity  standard 
pending  a  RACM/RACT  evaluation  by 
the  State.  To  the  contrary,  it  woiUd  be 
difficult  to  provide  a  rational  basis  for 
approving  the  proposed  changes 
without  a  demonstration  by  the  State 
that  the  rule  meets  the  requirements  of 
the  Clean  Air  Act. 

The  ADEQ  opacity  rule  applies  to 
major  sources  located  in  PM-10 
nonattainment  areas  of  the  State.  Clean 
Air  Act  sections  172(c)(1)  and 
189(a)(1)(C)  together  require  SIPs  for 
PM-10  moderate  nonattainment  areas  to 
provide  for  RACM  as  expeditiously  as 
practicable.  In  our  April  16, 1992, 
General  Preamble  for  the 
Implementation  of  title  I  ("General 
Preamble"),  we  outlined  our 
expectations  for  how  States  woiild 
comply  with  the  requirement  for 
RACM/RACT  in  PM-10  nonattainment 
area  SIPs.  57  FR  13498, 13540-41.  We 
explained,  sbull  Ill"The  EPA  believes 
it  is  reasonable  for  all  available  control 
measures  that  are  technologically  and 
economically  feasible  to  be  adopted  for 
areas  that  do  not  demonstrate 
attainment."  Id.  at  13544.  We  added, 
"EPA  expects  States  to  prepare  a 
reasoned  justification  for  rejection  of 
any  available  control  measure."  Id.  at 
13540. 


One  way  a  State  can  reject  a  control 
measure  is  to  demonstrate  that 
emissions  firom  the  sources  affected  by 
the  measure  are  insignificant  and, 
therefore,  controls  on  these  sources 
would  not  be  reasonable.  Id.  In  general, 
however,  imless  the  State  has  made  this 
demonstration,  EPA  believes  it  is 
appropriate  to  disapprove  control 
measures,  including  substantive 
revisions  to  such  measiires,  that  do  not 
ensiire  the  application  of  RACM/RACT. 
See  Oberv.  EPA,  243  F.3d  1190, 1195 
(9th  Cir.  2001)  (noting  that  Agency  has 
authority  to  exempt  de  minimis  sources 
from  RACM  requirements  but  only 
where  Agency  "cite(sl  information  to 
explain  why  it  exempted  certain  sources 
as  de  minimis  *  *  *").  Without  an 
explanation  firom  ADEQ  as  to  why  this 
control  measure  represents  RACT  or 
why  the  sources  subject  to  this  rule  are 
not  significant,  we  believe  it  is 
reasonable  to  disapprove  the  SIP 
revision  before  us. 

Commenters  do  not  try  to  argue  that 
the  40%  opacity  standard  is  in  fact 
RACM/RACT.  Commenters 
acknowledge  that  20%  opacity 
standards  are  in  place  in  many  parts  of 
the  country,  and  do  not  dispute  that  the 
technology  to  achieve  these  standards  is 
generally  available.  Table  2  lists  some  of 
the  states  and  local  agencies  with  a  20% 
opacity  standard,  or  its  equivalent  of 
No.  1  Ringlemann.  in  their  SIP  rules. 


Table  2.— State  or  District  Opacity  Emission  Standards 


state 


Local  agency 


Percent 
opacity 


Ringlemann 
No.  opacity 


SIP  njle  No. 


Michigan 

New  Mexico 

Texas  

Washington  . 

California 

California 

California 

California 

California 

CalrtomiaT.... 
California 


Bay  Area  AOMD 

Imperial  County  APCD  

Mojave  Desert  AQMD  

Sacramento  Metropolitan  AQMD 

San  Diego  APCD 

San  Joaquin  Valley  Unified  APCD 
Soutfi  Coast  AQMD 


20 
20 
20 
20 
20 


R336.1301 

20-2-61 

111.111 

173-400-040 

Reg6 

401 

401 

401 

50 

4101 

401 


Commenters'  reference  to  the  Fort 
Hall  FIP  only  supports  EPA's  general 
expectation  that  an  opacity  standard 
should  require  20%  in  order  to  be 
considered  RACM/RACT.  Commenters 
try  to  make  an  argument  out  of  EPA's 
acknowledgment  that  higher  limits, 
though  "rare,"  might  be  approved  as 
YiAOA/RACT.  Commenters,  however, 
do  not  attempt  to  argue  that  this 
particular  control  measure  fits  within 
that  "rare"  exception.  Without  a 
demonstration  by  ADEQ,  no  such 
finding  can  reasonably  be  supported. 


At  bottom,  commenters  appear  to 
misconstrue  EPA's  finding  in  the 
NPRM.  EPA  is  not  promulgating  a 
national  RACM/RACT  opacity  standard 
by  today's  action.  However,  we  believe 
that  the  widespread  application  of  the 
20%  opacity  standard,  or  its  equivalent 
No.  1  Ringlemann,  across  the  coimtry  is 
generally  achievable  and  reasonably 
available  unless  the  State  demonstrates 
otherwise  given  particular  local 
circiunstances.  Based  on  the  significant 
information  before  the  Agency  showing 
that  a  more  stringent  opacity  standard  is 


generally  considered  RACM/RACT  and 
lacking  a  demonstration  fi-om  the  State 
to  rebut  this  significant  information,  it 
is  reasonable  for  EPA  to  conclude  the 
40%  opacity  limit  of  Rule  Rl  8-2-702 
fails  to  fulfill  RACM/RACT.  See 
National  Steel  Corp.  v.  Gorsuch,  700 
F.2d  314,  323  (6th  Cir.  1983)  ("Where  a 
state  fails  to  supply  the  information 
necessary  for  a  proper  [RACT] 
evaluation  by  the  ^A,  the  EPA  must  be 
free  to  use  its  own  acquired 
knowledge.").  After  this  final 
disapproval  action,  the  ADEQ  will  have 
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the  opportimity  to  perform  any 
appropriate  RACM/RACT 
demonstration  in  a  revised  submittal  of 
Rule  R18-2-702. 

Comment  IV:  AMA  and  PWCC 
disagree  with  the  EPA  statement  that 
"the  area  regulated  by  the  rule  contains 
five  coimties  that  are  PM-10  moderate 
nonattaiimient  areas"  and  asserts  that 
the  nonattainment  areas  are  small  parts 
of  these  counties.  PWCC  argues  that,  at 
a  minimum,  EPA  should  approve  this 
rule  for  all  areas  of  the  State  except  the 
small  PM-10  nonattainment  areas. 

Response:  EPA  agrees  that  only 
portions  of  the  counties  mentioned  in 
the  proposal  are  nonattainment  for  PM- 
10.  In  addition,  some  portions  of  these 
coimties  have  been  redesignated  from 
nonattainment  to  maintenance  and 
some  portions  of  other  Arizona  counties 
are  also  nonattainment  for  PM-10  and 
subject  to  this  rule.  None  of  this, 
however,  changes  the  nature  of  our 
review.  Because  the  rule  applies  to 
sources  in  PM-10  nonattainment  areas, 
we  review  the  SIP  revision  against  the 
requirements  of  CAA  section  110  and 
part  D,  subparts  1  and  4.  For  the  reasons 
discussed  above.  Rule  Rl 8-2-702  does 
not  meet  these  requirements  for  PM-10 
nonattainment  area  SIPs. 

EPA's  disapproval  of  the  rule  means 
that  it  will  not  be  incorporated  into  the 
SIP  for  any  portion  of  the  State.  EPA 
declines  to  follow  PWCC's 
recommendation  to  approve  the  rule  for 
the  attainment  areas  of  the  State.  First, 
the  rule  was  not  presented  to  EPA  in  a 
form  that  would  allow  EPA  to  approve 
a  separable  portion  of  the  rule  that 
applies  only  in  the  attainment  areas. 
"Thus,  EPA  has  no  mechanism  to 
approve  the  rule  in  one  part  of  a  state 
and  to  disapprove  it  in  another. 
Moreover,  Umited  approval/disapproval 
of  the  rule  would  not  be  reasonable 
because  the  rule  does  not,  as  a  whole, 
strengthen  the  SIP  and  is  deficient  not 
only  with  respect  to  the  nonattainment 
requirements  for  RACT  but  also  with 
respect  to  the  more  general 
requirements  regarding  enforceability. 
Finally,  EPA  notes  that  full  disapproval 
should  not  create  a  problem  for 
protecting  air  quality  in  attaiiunent 
areas  because  the  current  SIP-approved 
version  contains  the  same  40%  opacity 
standard  as  provided  in  the  disapproved 
rule. 

Comment  V:  AMA  notes  that  it  is  not 
clear  whether  EPA's  reference  to 
"PCAQCD  Rule  R18-2-702"  is  referring 
to  ADEQ,  Pima  Coxmty,  or  Pinal  County 
Rule  R18-2-702. 

Response:  EPA  acknowledges  the 
tjrpographical  error  where  "PCAQCD 
Rule  Rl  8-2-702"  should  have  been 
"ADEQ  Rule  R18-2-702."  However,  we 


believe  oxir  intention  was  clear  from  the 
context. 

Comment  VI:  ADEQ  comments  that 
the  State  does  not  necessarily  agree,  as 
a  matter  of  State  policy,  that  the  rule  is 
contrary  to  federal  requirements,  but 
believes  that  the  rule  should  be 
reexamined  and  commits  to  do  so. 

Response:  No  response  is  required. 

m.  EPA  Action 

No  comments  were  submitted  that 
would  cause  us  to  change  from  our 
proposed  action  on  the  rule.  Therefore, 
as  authorized  in  sections  110(k)(3)  and 
301(a)  of  the  Act,  EPA  is  finalizing  a  full 
disapproval  of  the  submitted  rule.  As  a 
result,  sanctions  will  be  imposed  imless 
EPA  approves  subsequent  SIP  revisions 
that  correct  the  rule  deficiencies  within 
18  months  of  the  effective  date  of  this 
action.  These  sanctions  will  be  imposed 
under  section  179  of  the  CAA  as 
described  in  59  FR  39832  (August  4. 
1994).  In  addition,  EPA  must 
promulgate  a  FIP  under  section  110(c) 
unless  we  approve  a  subsequent  SIP 
revision  that  corrects  the  rule 
deficiencies  within  24  months  of  the 
effective  date  of  today's  final  rule. 

IV.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
bom  Executive  Order  12866,  entitied 
"Regulatory  Planning  and  Review." 

B.  Executive  Order  13211 

This  rule  is  not  subject  to  Executive 
Order  13211,  "Actions  Concerning 
Regulations  That  Significantiy  Affect 
Energy  Supply,  Distribution,  or  Use"  (66 
FR  28355,  May  22,  2001)  because  it  is 
not  a  significant  regulatory  action  under 
Executive  Order  12866. 

C.  Executive  Order  13045 

Executive  Order  13045,  entiUed 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997), 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  suoject  to  Executive 
Order  13045  because  it  does  not  involve 


decisions  intended  to  mitigate 
environmental  health  or  safety  risks  and 
is  not  economically  significant. 

D.  Executive  Order  13132 

Executive  Order  13132,  entitied 
Federalism  (64  FR  43255,  August  10, 
1999)  revokes  and  replaces  Executive 
Orders  12612.  Federalism  and  12875. 
Enhancing  the  Intergovernmental 
Partnership.  Executive  Order  13132 
requires  EPA  to  develop  an  accountable 
process  to  ensure  "meaningful  and 
timely  input  by  State  and  local  officials 
in  the  development  of  regulatory 
policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defiaed  in 
the  Executive  Order  to  include 
regulations  that  have  idquo:substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  ob  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  Under  Executive 
Order  13132.  EPA  may  not  issue  a 
regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  because  it 
merely  acts  on  a  State  rule 
implementing  a  Federal  standard,  and 
does  not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  established  in  the  CAA. 
Thus,  the  requirements  of  section  6  of 
the  Executive  Order  do  not  apply  to  this 
rule. 

E.  Executive  Order  13175 

Executive  Order  13175,  entitied 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249.  November  6,  2000).  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
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regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
govenunent  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes." 

This  final  rule  does  not  have  tribal 
implications.  It  will  not  have  substantial 
direct  effects  on  tribal  governments,  on 
the  relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  nde. 

F.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  nimiber  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions. 

EPA's  disapproval  of  the  state  request 
under  section  110  and  title  I,  part  D  of 
the  CAA  does  not  affect  any  existing 
requirements  applicable  to  small 
entities.  Any  pre-existing  federal 
requirements  remain  in  place  after  this 
disapproval.  Federal  disapproval  of  the 
state  submittal  does  not  affect  state 
enforceability.  Moreover,  EPA's 
disapproval  of  the  submittal  does  not 
impose  any  new  Federal  requirements. 
Therefore,  I  certify  that  this  action  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
CAA,  preparation  of  flexibility  analysis 
would  constitute  Federal  inquiry  into 
the  economic  reasonableness  of  state 
action.  The  CAA  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246,  255-66  (1976);  42  U.S.C. 
7410(a)(2).  I 


G.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 


may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate,  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  nde  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action  acts 
on  pre-existing  requirements  under 
State  or  local  law,  and  imposes  no  new 
requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

H.  National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  comply  with  NTTAA, 
EPA  must  consider  and  use  "voluntary 
consensus  standards"  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  unless  doing  so 
woidd  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 

EPA  believes  that  VCS  are 
inapplicable  to  today's  action  because  it 
does  not  require  the  public  to  perform 
activities  conducive  to  the  use  of  VCS. 

/.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
hf  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  rule  is  not  a  "major"  rule  as 
defined  by  5  U.S.C.  804(2). 


/.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  November  22,  2002.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  See  section 
307(b)(2). 

List  of  Subjects  in  40  CFR  Part  52 

Enviroimiental  protection.  Air 
pollution  control,  Inte^ovemmental 
relations.  Particulate  matter,  Reporting 
and  recordkeeping  requirements. 

Dated:  August  25.  2002. 
Wayne  Nastri, 
Regional  Administrator,  Region  DC. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 
Subpart  D— Arizona 

2.  Section  52.133  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

§  52.1 33    Rules  and  regulations. 

***** 

(e)  Rule  R18-2-702  of  the  Arizona 
Department  of  Environmental  Quality 
Rides  and  Regulations  sets  an  opacity 
standard  for  emissions  from  stationary 
sources  of  PM-10.  The  standard  does 
not  ftilfiU  the  RACM/RACT 
requirements  of  section  189(a)  of  the 
CAA.  The  rule  also  does  not  comply 
with  enforqpability  requirements  of 
section  110(a)  and  SIP  relaxation 
requirements  of  sections  110(1)  and  193. 
Therefore,  Rule  R18-2-702  submitted 
on  July  15, 1998  is  disapproved. 

[PR  Doc.  02-23986  Filed  9-20-02;  8:45  am] 
BILUNG  CODE  6S60-60-P 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

42  CFR  PART  136 
RIN  0917-AA02 

Indian  Child  Protection  and  Family 
Violence  Prevention  Act;  Minimum 
Standards  of  Character 

agency:  Indian  Health  Service,  DHHS. 
ACTION:  Interim  final  rule  with  comment 
period. 

SUMMARY:  This  is  an  hiterim  Final  Rule 
with  comment  period  implementing 
regulations  as  mandated  by  section  408 
of  the  Indian  Child  Protection  and 
Family  Violence  Prevention  Act  (the 
"Act"),  as  amended  by  section  814  of 
the  Native  American  Laws  Technical 
Corrections  Act  of  2000,  that  prescribe 
minimum  standards  of  character  and 
suitability  of  employment  criteria  for 
individuals  who  are  employed  or  are 
being  considered  for  employment  in 
positions  with  duties  and 
responsibilities  that  involve  regular 
contact  with  or  control  over  Indian 
children. 

We  will  send  copies  of  this  Interim 
Final  Rule  to  each  Indian  Tribe.  The  IHS 
welcomes  comments  regarding  this 
Interim  Final  Rule  especially  from  the 
Tribes  and  Tribal  organizations  affected 
by  them. 

DATES:  Effective  Date:  November  22, 
2002. 

Comments  Due  Date:  November  22, 
2002. 

ADDRESSES:  Send  your  written 
comments  to:  Bet^  Gould,  Regulations 
Officer,  Division  of  Regulatory  and 
Legal  Affairs,  IHS,  12300  Twinbrook 
Parkway,  Suite  450,  Rockville,  MD 
20857,  Telephone  301-443-7899.  (This 
is  not  a  toll-fi«e  number.)  Comments 
received  will  be  available  for  inspection 
at  the  address  above  from  9  a.m.  to  3 
p.m.,  Monday  through  Friday,  beginning 
approximately  two  weeks  after 
publication. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ramona  Williams,  Child  Protection 
Coordinator,  12300  Twinbrook  Parkway, 
Suite  605,  Rockville,  Maryland  20852. 
(301)  443-1539  (This  is  not  a  toll-free 
number.) 

SUPPLEMENTARY  INFORMATION:  On  March 
25, 1999,  the  IHS  published  a  Notice  of 
Proposed  Rulemaking  (NPRM)  in  the 
Federal  Register  (64  FR  14560) 
proposing  regulations  as  mandated  by 
section  408  of  the  Act,  that  prescribe 
minimiun  standards  of  character  for 
individuals  with  duties  and 
responsibilities  that  involve  regidar 


contact  with  or  control  over  Indian 
children.  The  IHS  proposed  in  the 
NPRM  that  the  minimum  standards  of 
character  as  required  by  section  408  of 
the  Act  have  been  met  only  after 
individuals  in  positions  involving 
regular  contact  with  or  control  over 
Indian  children  have  been  the  subject  of 
a  satisfactory  background  investigation, 
and  it  has  been  determined  that  these 
individuals  have  not  been  found  guilty 
of  or  entered  a  plea  of  nolo  contendere 
or  guilty  to  an  offense  imder  Federal, 
State,  or  Tribal  law  involving  crimes  of 
violence;  sexual  assault,  molestation, 
exploitation,  contact,  or  prostitution;  or 
crimes  against  persons. 

The  Act  requires  that  Tribes  or  Tribal 
organizations  who  receive  funds  under 
the  Indian  Self-Determination  and 
Education  Assistance  Act  (ISDEA),  Pub. 
L.  93-638,  employ  individuals  in 
positions  involving  regular  contact  with 
or  control  over  Indian  children  only  if 
the  individuals  meet  standards  of 
character  no  less  stringent  than  those 
prescribed  under  these  regulations. 
Thus,  the  minimum  standards  of 
character  as  proposed  by  the  NPRM 
would  be  the  basis  for  Tribes  or  Tribal 
organizations  to  use  when  developing 
their  own  minimum  standards  of 
character  and  suitability  for 
emplojrment  of  individuals. 

The  IHS  presented  an  earlier  draft  of 
the  NPRM  at  the  14th  Aimual  National 
Indian  Health  Board  Consiuner 
Conference.  In  addition,  the  IHS 
provided  a  copy  of  the  draft  NPRM  to 
the  tribal  leader  of  each  federally 
recognized  tribe  for  their  review  and 
comment.  The  NPRM  was  modified  to 
reflect  the  Tribal  conunents  received. 

The  NPRM  provided  interested 
persons  until  May  24, 1999  to  submit 
written  comments  and  on  May  26, 1999, 
the  IHS  extended  the  comment  period  to 
July  26, 1999,  in  response  to  Tribal 
requests  for  more  time  to  analyze  the 
NPRM  and  to  prepare  their  conmients. 

On  December  27,  2000,  Congress 
enacted  technical  amendments  to 
section  408  of  the  Act,  pursuant  to 
section  814  of  S.  3031,  the  Native 
American  Laws  Technical  Corrections 
Act  of  2000.  Section  408  of  the  Act,  as 
amended  now  reads: 

The  minimum  standards  of  character  that 
are  to  be  prescribed  under  this  section  shall 
ensure  that  none  of  the  individuals 
appointed  to  positions  described  in 
subsection  (a)  have  been  found  guilty  of,  or 
entered  a  plea  of  nolo  contendere  or  guilty 
to,  any  felonious  offense,  or  any  of  2  or  more 
misdemeanor  offenses,  under  Federal,  State, 
or  Tribal  law  involving  crimes  of  violence; 
sexual  assault,  molestation,  exploitation, 
contact  or  prostitution;  crimes  against 
persons;  or  offenses  committed  against 
children,  (emphasis  added) 


The  technical  amendments  were 
intended  to  remedy  a  situation  where 
the  original  provision  was  overly  broad. 
Federal  employees  with  a  single 
misdemeanor  offense,  possibly 
committed  many  years  ago  and  which 
involved  no  violence  or  crimes  against 
children,  were  being  prohibited  from 
holding  positions  for  which  they  were 
otherwise  qualified. 

In  developing  the  Interim  Final  Rule, 
the  agency  has  revised  its  regulations  by 
adopting  the  statutory  language 
contained  in  the  technical  amendments. 
The  following  is  a  summary  of  changes 
made  to  the  Interim  Final  Rule, 
incorporating  the  statutory 
amendments.  Specifically,  §  136.403 
contains  a  definition  of  "bffenses 
committed  against  children"  to  mean 
any  felonious  ormisdemeanor  crime 
under  Federal,  State,  or  Tribal  law 
committed  against  a  victim  that  has  not 
attained  the  age  of  eighteen  years.  In 
determining  whether  a  crime  falls 
within  this  category,  reference  may  be 
made  to  the  applicable  Federal,  State,  or 
Tribal  law  imder  which  the  individual 
was  convicted  or  pleaded  guilty  or  nolo 
contendere. 

The  agency  developed  this  definition 
based  on  research  of  definition  of  crimes 
involviivg  children  contained  in  Federal 
or  State  laws.  The  definition  of 
"offenses  against  children"  varies  frt>m 
State  to  State  and  therefore,  we  are 
proposing  a  general  definition  with 
reference  to  applicable  Federal,  State  or 
Tribal  law.  In  defining  "offenses  against 
children",  we  propose  using  the  word 
crime  in  the  definition  to  limit  its 
application  to  criminal  offenses  not  civil 
onuses.  We  believe  this  position  is 
consistent  with  the  technical 
amendments  clarifying  that  any 
felonious  offense,  or  any  of  two  or  more 
misdemeanor  offenses  require  removal 
and  that  Congress  did  not  intend  to 
encompass  all  possible  offenses  but 
limited  the  applicability  to  crimes  as 
evidenced  by  the  reference  to  felonies 
and  misdemeanors. 

In  addition,  the  Interim  Final  Rule  has 
been  amended  to  provide  that  the 
minimum  standards  of  character  to  hold 
a  position  involving  regular  contact 
with  or  control  over  an  Indian  child 
must  ensure  that  the  individual  has  not 
been  guilty  of,  or  entered  a  plea  of  nolo 
contendere  or  guilty  to  any  felonious 
offense  or  any  of  two  or  more 
misdemeanor  offenses  imder  Federal, 
State,  or  Tribal  law  involving  crimes  of 
violence;  sexual  assault,  molestation, 
exploitation,  contact,  or  prostitution; 
crimes  against  persons;  or  offenses 
committed  against  children. 
Specifically,  §§136.405, 136.406(c), 
136.414(e)(5)  and  136.416  have  been 
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revised  to  incorporate  the  statutory 
amendments. 

Section  136.412,  which  includes  the 
questions  required  by  the  agency  as  part 
of  the  backgroimd  investigation,  has 
been  revised  to  reflect  the  technical 
amendments.  Section  136.412(a)(2)  has 
been  modified  to  include  the  additional 
category  of  crimes  "offenses  against 
children".  Section  136.412(a)(2)  has 
been  further  modified  to  require 
individuals  who  are  applying  for,  or  are 
currently  in,  a  position  involving 
regular  contact  with  or  control  over 
Indian  children  to  answer  whether  they 
have  ever  been  found  guilty  of,  or 
entered  a  plea  of  nolo  contendere  or 
guilty  to,  any  felonious  or  misdemeanor 
offense  under  Federal,  State  or  Tribal 
law  involving  any  of  the  enumerated 
crimes.  The  agency  retains  the 
discretion  not  to  bdre  an  individual 
applying  for,  or  to  remove  an  individual 
from,  a  covered  position  if  it  determines 
that  such  individual  places  Indian 
children  at  risk. 

The  agency  has  determined  that  the 
technical  amendments  to  the  Act  were 
effective  December  27,  2000  and  the 
agency  began  implementing  the 
amendments  as  of  that  date.  The  agency 
believes  that  the  technical  amendments 
are  not  retroactive  and  therefore  all  final 
determinations  issued  before  December 
27,  2000,  remain  unchanged. 

Prior  to  the  technical  amendments 
being  enacted,  the  agency  was  prepared 
to  issue  a  Final  Rule  based  on  comments 
received  in  response  to  the  NPRM 
published  in  March  1999.  However,  as 
a  result  of  the  technical  amendments, 
the  agency  further  revised  its 
regulations  to  reflect  the  statutory 
language.  Therefore,  we  believe  an 
Interim  Final  Rule  is  appropriate  to 
solicit  public  ccmment  specifically  on 
those  portions  of  the  Interim  Final  Rule 
that  have  been  revised  to  reflect  the 
technical  amendments. 

The  agency  received  several 
comments  from  Tribes  and  Tribal 
Organizations  in  response  to  the  March 
1999  NPRM.  We  carefully  analyzed  the 
submissions  by  individuals,  groups, 
Indian  and  non-Indian  organizations.  To 
the  extent  possible,  the  agency  has,  in 
preparing  this  Interim  Final  Rule, 
accommodated  the  conunents  received 
from  Tribes  and  Tribal  organizations.  A 
discussion  of  the  comments  and  the 
Secretary's  response  is  as  follows: 

We  received  several  comments  in 
support  of  the  regulation  and  the 
purpose  of  the  law  for  which  it  was 
intended.  We  received  several 
comments  regarding  the  application  of 
the  law  to  conviction  of  crimes  that 
occurred  many  years  prior  to 
employment  with  the  DiS.  We  also 


received  several  conunents  regarding 
the  definitions.  We  received  several 
comments  regarding  the  financial  cost 
and  personnel  time  of  conducting  the 
backgroimd  investigation  of  current  and 
prospective  employees.  We  received 
miscellaneous  comments  addressed 
more  specifically  below. 

These  comments  can  be  organized 
into  the  following  subject  matters  for 
purposes  of  analysis  and  discussion. 

1.  Issue  of  retroactivity 

2.  Definitions 

3.  Background  investigations 

4.  Miscellaneous  issues 

Issue  of  retroactivity 

Comment:  The  agency  received 
several  comments  that  the  agency 
should  not  consider  convictions  or  pleas 
of  nolo  contendere  or  guilty  to  crimes 
that  occurred  many  years  ago.  Some 
commenters  believed  that  section  408  of 
the  Act  should  not  be  applied 
retroactively  to  convictions  that 
occurred  prior  to  enactment  of  the  Act. 
Some  commenters  believed  that  the 
agency  should  not  consider  convictions 
that  occiured  several  years  prior  to  the 
person's  employment  with  the  agency, 
especially  those  convictions  that 
occiuTed  when  the  employee  was  yoiuig 
and  where  the  employee  has  not  had 
any  convictions  since  then.  Some 
commenters  believed  that  the  agency 
should  consider  mitigating  factors 
surroimding  the  incident  and/or  should 
not  consider  the  conviction  unless  there 
is  a  nexus  between  the  conduct  and  the 
employee's  performance  on  the  job. 

Response:  Subsequent  to  the 
publication  of  the  NPRM,  the  agency 
removed  foiu'  employees  who  as  a  result 
of  a  background  investigation  had  been 
determined  as  not  meeting  the 
minimum  standards  of  character  in 
section  408  of  the  Act,  because  each  of 
the  respective  employees  had  been 
convicted  of  at  least  one  of  the 
enumerated  crimes.  Before  removing 
these  employees,  the  agency  searched 
for  available  vacant  positions  to  which 
the  employees  could  have  been 
reassigned;  however,  no  such  positions 
were  available  that  did  not  have  contact 
with  Indian  children.  The  employees 
appealed  their  removal  to  the  Merit 
Systems  Protection  Board  (MSPB).  The 
final  decision  of  the  MSPB  sustained  the 
agency's  removals  of  these  employees 
and  reversed  the  MSPB's  initial  decision 
regarding  interpretation  of  section  408 
of  the  Act. 

The  final  decision  of  the  MSPB  found 
that  the  minimiun  standards  of 
character  in  section  408  of  the  Act 
applied  to  both  current  and  prospective 
employees  and  that  the  plain  language 
in  the  statute  mandated  the  removal 


actions.  The  MSPB  found  that  Congress 
authorized  the  agency  to  "prescribe  by 
regulations  minimum  standards  of 
character"  and  mandated  that  those 
standards  must  "ensure  that  none  of  the 
individuals  appointed  to  [covered] 
positions  *  *  *  have  been  found  guilty 
of,  or  entered  a  plea  of  nolo  contendere 
or  guilty  to*  *  *"  a  covered  crime.  The 
MSPB  determined  that  the  only  way  to 
ensure  that  none  of  the  individuals 
appointed  to  a  covered  position  have 
been  found  guilty  of,  or  entered  into  a 
plea  of  nolo  contendere  or  guilty  to  a 
covered  crime  is  to  make  that 
prohibition  the  base  eUgibility 
requirement  for  obtaining  and/or 
retaining  emplojrment  in  a  covered 
position.  Therefore,  imder  its  plain 
meaning,  the  MSPB  found  that  section 
408  of  the  Act  requires,  as  the  minimum 
eligibility  standard  for  holding  a 
covered  position,  that  the  individual 
.who  is  employed  or  is  being  considered 
for  employment  must  not  have  been 
found  guilty  of,  or  entered  a  plea  of  nolo 
contendere  or  guilty  to,  a  covered  crime. 

The  MSPB  also  rejected  the 
employees'  claims  that  the  penalty  of 
removal  is  imreasonable  and  that  it 
should  be  mitigated  by  consideration  of 
factors  in  5  CFR  731.202,  otherwise 
known  as  the  Douglas  factors.  Although 
the  MSPB  acknowledged  that  it  could 
reduce  a  penalty  imposed  by  an  agency 
if  certain  mitigating  circumstances 
existed  under  Douglas,  the  MSPB 
determined  that  the  plain  meaning  of 
the  statute  prohibited  individuals  from 
holding  a  covered  position  if  they  have 
been  foimd  guilty  of,  or  entered  a  plea 
of  nolo  contendere  or  guilty  to,  a 
covered  crime. 

The  MSPB  found  that  Congress,  by 
enacting  the  mandatory  language  of 
section  408  of  the  Act,  created  a 
presumption  of  nexus  between  an 
employee's  violation  of  the  minimum 
standards  of  character  and  appointment 
to  or  continued  service  in  a  covered 
position.  Even  though  the  employees 
who  were  removed  argued  that  a  nexus 
could  not  be  presumed  because  the 
convictions/violations  occurred  more 
than  ten  years  ago,  the  MSPB  found  that 
the  language  of  the  statute  does  not  limit 
its  coverage  to  a  specific  time  period. 
The  MSPB  disagreed  with  the 
employees  that  a  nexus  could  not  be 
presiuned  and  found  that  the  history 
and  purpose  of  the  statute  established 
the  vital  connection  between  the 
employees'  off  duty  conduct  and  the 
efficiency  of  the  service. 

Four  of  the  employees  appealed  the 
MSPB's  final  decision  to  the  United 
States  Court  of  Appeals,  Federal  Circuit, 
see  Johnson  v.  Dep't  of  Health  and 
Human  Services.  2001  U.S.  App.  LEXIS 
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14175, 18  Fed.  Appx.  837  (2001)  and 
DeLong  v.  Dep't  of  Health  and  Human 
Services,  264  F.3d  1334.^  On  appeal,  the 
employees  alleged  that  the  MSPB's 
decision  was  arbitrary,  capricious,  and 
not  in  accordance  with  the  law.  The 
employees  also  alleged  their  right  to 
substantive  due  process  imder  the  Fifth 
Amendment.  On  June  22,  2001,  in 
Johnson  v.  Dep't  of  Health  and  Human 
Services,  and  on  Sieptember  5,  2001  in 
DeLong  v.  Dep't  of  Health  and  Human 
Services,  264  F.Sd  1334,  the  Federal 
Circuit  affirmed  the  final  decision  of  the 
MSPB  finding  that  substantial  evidence 
supported  the  MSPB's  final  decision 
and  that  such  decision  was  not 
arbitrary,  capricious,  or  an  abuse  of 
discretion.  "The  Federal  Circuit  also 
found  that  the  employees  had  not  met 
their  burden  of  estabUshing  that  there  is 
no  rational  connection  between  their 
removal  imder  section  408  of  the  Act 
and  a  valid  interest  of  Congress. 

Many  of  the  comments  received 
regarding  the  applicability  of  the  Act  to 
convictions  that  occurred  several  years 
ago  were  addressed  in  the  MSPB  and 
Federal  Circuit  decisions.  As  indicated 
above,  the  MSPB  and  the  Federal  Circuit 
have  determined  that  the  plain  meaning 
of  the  statute  requires  mandatory 
removal  of  individuals  in  covered 
positions  who  have  been  convicted  of  or 
plead  nolo  contendere  or  guilty  to 
covered  crimes  no  matter  when  the 
conviction  occurred.  The  MSPB  found 
that  the  language  of  the  statute  does  not 
limit  its  coverage  to  a  specific  time 
period.  Further,  the  MSPB  determined 
that  based  on  the  purpose  and  language 
in  the  statute  that  Congress  has 
presumed  a  nexus  between  certain 
crimes  committed  and  the  efficiency  of 
the  service.  To  the  extent  that  the  MSPB 
decision  has  addressed  these  issues  and 
upheld  the  agency's  interpretation  of 
section  408  of  the  Act,  the  agency  does 
not  have  the  discretion  to  revise  or 
modify  its  regulations  to  address  the 
concerns.  However,  we  believe  that 
through  technical  amendments  to  the 
statute.  Congress  has  attempted  to 
address  some  of  these  concerns.  The 
Congress  has  clarified  that  the  minimum 
standards  of  character  must  ensure  that 


>  The  status  of  the  two  other  employees;  appeals 
are  described  as  follows.  One  employee  appealed  to 
the  Federal  Circuit  in  Case  v.  Department  of  Health 
and  Human  Services.  Fed.  Cir.  No:  00-3451.  MSPB 
No:  DA0752990315-I-1.  His  case  was  dismissed  by 
the  Federal  Circuit  for  failure  to  pay  the  docket  fees. 
The  other  employee  appealed  to  the  Eastern  District 
of  Oklahoma  in  tkiughertyv.  Tommy  Thompson, 
Secretary  of  Department  of  Health  and  Hupian 
Services,  and  Department  of  Health  and  Human 
Services,  No.  01-168-P  (E.D.  OK  2001).  The  federal 
district  court  judge  granted  the  Defendant's  Motion 
for  Summary  Judgment  on  November  30.  2001.  The 
.employee  appealed  to  the  Tenth  Circuit,  No.  02- 
7015,  on  January  28,  2002. 


those  individuals  who  have  been 
convicted  of  or  have  plead  guilty  to  any 
felonious  offense  or  any  two  or  more 
misdemeanor  offenses  involving  certain 
enumerated  crimes  shall  not  hold 
covered  positions.  By  delineating  any 
felonious  offenses  or  two  or  more 
misdemeanor  offenses,  the  impact  of 
section  408  of  the  Act  on  those 
individuals  who,  as  a  result  of  youthful 
indiscretions,  might  have  been 
convicted  of  or  plead  guilty  to  one 
misdemeanor  is  lessened. 

Comment:  The  agency  received 
comments  regarding  whether 
convictions  or  pleas  of  nolo  contendere 
or  guilty  to  should  be  considered  if 
there  has  been  a  pardon,  expungement, 
set  aside  or  other  court  order  of  the 
conviction  orplea.' 

Response:  'The  agency  has  clarified 
these  regulations  by  adding  an 
additional  provision  at  §  136.407  that 
explains  that  all  convictions  or  pleas 
should  be  considered  in  making  final 
determinations  unless  a  pardon, 
expungement,  set  aside  or  other  court 
order  reaches  the  plea  of  guilty,  the  plea 
of  nolo  contendere  or  the  finding  of 
gMlt.  This  means  that  for  instance,  if  an 
individual  is  pardoned  for  political 
reasons,  then  the  pardon  does  not  reach 
a  finding  of  innocence  or  not  guilty,  and 
thus  should  still  be  considered  in 
making  a  determination  under  these 
regulations.  However,  if  an  individual  is 
phoned  or  has  a  conviction  expunged 
due  to  new  evidence,  (e.g.,  DNA 
evidence),  proving  that  the  individual  is 
innocent,  then  the  conviction  should 
not  be  considered  in  making  a 
determination  under  these  regulations. 
The  adjudicating  official  could  request 
supporting  or  explanatory  documents 
from  the  individual.  The  Office  of 
General  Counsel  is  available  to  review 
the  court's  order  and  any  proposed 
determination. 

Comment:  One  commenter  suggested 
that  the  term  suitability  should  be 
deleted  and  replaced  with  the  word 
"eligibility."  The  commenter  explains 
that  the  term  "suitability"  implies  that 
mitigating  factors  would  apply,  but 
section  408  of  the  Act  has  been 
interpreted  to  not  allow  the  agency  to 
consider  mitigating  factors  in  hiring  and 
retention. 

Response:  We  agree  and  we  have 
made  appropriate  changes  to  §§  136.409, 
136.410. 136.411,  and  136.414. 

Definitions 

Comment:  Several  comments  were 
received  regarding  the  definition  of 
crimes,  and  specifically  the  definitions 
of  crimes  of  violence  and  crimes  against 
persons.  Many  of  the  commenters  were 
concerned  that  the  definitions  were  too 


broad  and  that  felonies  should  be 
included  but  not  all  misdemeanors.  One 
commenter  suggested  narrowing  the  list 
of  crimes  under  the  definition  of  crimes 
and  adding  language  to  ensure  that  only 
relatively  serious  crimes  are  included. 
Some  commenters  thought  that 
conviction  of  sexual  crimes  should  be 
considered  as  prohibitive  to  holding  a 
covered  position  but  conviction  of  other 
crimes  should  be  considered  as  part  of 
an  adjudicatory  process  to  determine  if 
an  individual  should  be  appointed  to  a 
covered  position. 

Response:  The  definitions  in  the 
regulations  are  based  on  the  language  in 
the  statute.  As  indicated  in  the  preamble 
to  the  NPRM,  the  agency  determined  it 
did  not  have  discretion  to  consider  only 
certain  category  of  crimes;  e.g.  felonies 
vs.  misdemeanors;  and  nor  did  it  have 
discretion  to  mitigate  certain  categories 
of  crimes;  e.g.  sexual  vs.  non-sexuaL 
Since  the  publication  of  the  NPRM.  the 
Congress  enacted  legislative 
amendments  and  clarified  that  the 
minimum  standards  of  character  must 
ensure  that  those  individuals  who  have 
been  convicted  of  or  have  plead  guilty 
to  any  felonious  offense,  or  any  two  or 
more  misdemeanor  offenses,  involving 
certain  enumerated  crimes  do  not  hold 
covered  positions.  Thus,  Congress  has 
delineated  between  felonies  and  two  or 
more  misdemeanors  and  these 
regulations  have  been  modified  to 
reflect  the  legislative  amendments. 

Comment:  Some  commenters  believe 
that  the  definition  of  crimes  should  be 
left  to  the  discretion  of  the  Tribes. 

Response:  There  is  no  discretion  in 
law  for  Tribes  to  define  crimes  less 
stringent  than  the  definitions  as  defined 
in  these  regulations  because  the  Tribes 
are  required  to  establish  minimum 
standsuds  of  character  no  less  stringent 
than  the  Federal  government.  Because 
the  minimum  standards  of  character 
require  that  a  person  not  be  convicted 
or  have  plead  guilty  to  certain 
•  enumerated  crimes,  the  definition  of 
crimes  is  directly  related  to  the 
minimum  of  standards  of  character  and 
such  definitions  caimot  be  less  stringent 
than  those  defined  in  these  regulations. 
Tribes  could  develop  definitions  of 
crimes  that  are  more  stringent  or  more 
encompassing  than  the  Federal 
government,  but  not  less  than. 

Comment:  Some  commenters  were 
concerned  about  the  different 
definitions  contained  in  the  Bureau  of 
Indian  Affairs  (BIA)  regulations  and 
recommended  that  the  definitions  be 
consistent. 

Response:  The  BIA  regulations  at  25 
CFR  part  63  state  that  "crimes  against 
persons"  are  defined  by  local  laws.  The 
IHS  definition  of  "crimes  against 
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persons"  was  developed  based  on  a 
survey  of  state  criminal  codes.  Both  of 
the  IHS  and  BLA-definition  of  "crimes 
against  persons"  reference  the 
applicable  Federal,  State  or  Tribal  law 
and  thus,  are  not  defined  inconsistently. 

Comment:  Some  commenters 
suggested  the  word  "offense"  in  the 
definition  should  be  replaced  by  the 
term  "crime"  because  the  term 
"offense"  could  be  interpreted  to 
include  not  just  criminal  convictions 
but  traffic  violations  or  other  civil 
offenses. 

Response:  We  agree  and  have  deleted 
from  the  definitions  of  crimes  against 
person  and  crimes  of  violence,  the  word 
"offense"  and  replaced  it  with  "crime". 
We  believe  this  position  is  consistent 
with  the  technical  amendments 
clarifjdng  that  any  felonious  or  two  or 
more  misdemeanor  offenses  require 
removal  and  that  Congress  did  not 
intend  to  encompass  all  possible 
offenses  but  limited  the  applicability  to 
crimes  as  evidenced  by  the  reference  to 
felonies  and  misdemeanors. 

Comment:  Some  commenters  suggest 
deleting  the  enumeration  of  sexual 
crimes  in  the  definition  of  crimes 
against  persons  since  those  sexual 
crimes  are  listed  in  other  provisions  of 
the  law. 

Response:  We  disagree.  Congress 
specifically  enimierated  sexual  offenses 
because  of  potential  harm  to  children. 
The  definitions  of  crimes  against  person 
and  crimes  of  violence  inherently 
encompass  sexual  offense  crimes  and 
we  believe  it  helps  clariiy  Congressional 
intent. 

Comment:  Some  commenters  were 
concerned  that  the  definition  of  crimes 
of  violence  is  vague  and  overlaps  with 
the  definition  of  crimes  against  persons. 

Response:  The  definitions  follow  the 
statute  and  Congressional  intent  to  be 
all  encompassing  in  order  to  protect 
Indian  children. 

Comment:  One  commenter  suggests 
the  definition  should  not  include  crimes 
involving  property. 

Response:  We  disagree.  Crimes 
involving  property  go  to  a  person's 
moral  and  ethical  character. 

Comment:  One  commenter 
recommends  deleting  the  reference  to 
applicable  Federal,  State  or  Tribal  law 
because  it  is  confusing.  Another 
commenter  suggested  the  language 
referencing  applicable  Federal,  State,  or 
Tribal  law  in  determining  whether  a 
crime  is  within  the  scope  of  these 
definitions  of  crimes  might  lead  to 
inconsistent  treatment  of  employees 
who  have  committed  similar  crimes  in 
different  states. 

Response:  The  reference  to  applicable 
law  was  intended  to  serve  as  a  means 


for  adjudicating  officials  conducting 
background  investigations  to  verify  if  a 
person  was  convicted  of  one  of  the 
covered  crimes,  if  otherwise  unclear 
from  the  background  investigation 
documents.  The  fact  that  convictions 
might  vary  fi-om  State  to  State  is  a  result 
of  State's  power  to  define  crimes  within 
its  jurisdiction.  In  order  to  address  any 
confusion  regarding  the  reference  to 
applicable  Federal,  State  or  Tribal  law, 
the  IHS  has  revised  its  definitions  oi 
crimes  of  violence,  crimes  against 
persons  and  offenses  against  children  to 
clarify  that  in  determining  whether  a 
crime  is  within  the  scope  of  these 
definitions  the  applicable  Federal,  State 
or  Tribal  law  is  controlling. 

Comment:  One  commenter  wrote  that 
the  term  "individuals"  was  used 
inconsistently  throughout  the 
regulations  and  that  another  term  such 
as  employee  would  be  more 
appropriate. 

Response:  We  disagree  with  this 
comment.  The  term  individual  as 
defined  in  these  regulations  includes 
other  persons  than  employees. 

Comment:  One  commenter  suggested 
a  new  definition  of  individuals  by 
deleting  the  term  individual  from 
definition  of  "individuals"  and  using 
the  term  person  in  its  place. 

Response:  We  agree  with  these 
comments  and  have  revised  the 
definition  of  individuals  consistent  with 
these  conmients. 

Comment:  One  commenter  suggested 
a  new  definition  of  prostitution  to 
include  only  those  crimes  that  involve 
exploitation  of  other  people  and 
excludes  prostitution  crimes  committed 
by  a  prostitute  on  the  basis  that  many 
prostitutes  are  victims  of  child  abuse. 

Response:  We  disagree  with  the 
comment  and  have  not  included  a 
separate  definition  of  prostitution. 

Comment:  One  commenter  suggested 
a  new  definition  of  "regular  contact 
with  or  control  over  Indian  children"  by 
deleting  the  word  "access"  and 
replacing  it  with  the  word  "contact"  so 
that  a  person  is  not  covered  just  because 
they  might  have  access  but  must  have 
contact  with  Indian  children.  This  same 
commenter  suggested  to  delete  the 
phrase  "that  could  potentially  place  an 
Indian  child  at  risk"  because  Congress 
has  already  determined  that  Indian 
children  are  at  risk  if  minimum 
standards  of  character  are  not  applied  to 
individuals  who  have  regular  contact 
with  Indian  children. 

Response:  We  had  written  the 
definition  in  such  a  way  so  that 
employees  who  might  have  access  to 
children  would  be  covered  only  if  that 
access  could  potentially  place  an  Indian 
child  at  risk,  e.g.,  a  janitor  that  has  keys 


to  inpatient  rooms  occupied  by  children 
in  a  hospital  and  could  access  those 
rooms  during  off-peak  hoiu-s.  However, 
we  agree  with  the  commenter  that 
individuals  must  have  contact  with 
children,  not  just  "access"  to  children, 
in  order  to  be  covered  under  section  408 
of  the  Act  and  have  revised  the 
definition  consistent  with  these 
comments.  Under  this  revised 
definition,  the  agency,  depending  upon 
the  circimistances  at  the  facility,  could 
determine  that  a  janitor  that  has  keys  to 
inpatient  rooms  occupied  by  children  in 
a  hospital,  and  could  access  those  rooms 
during  off-peak  hours,  has  contact  with 
children  and  is  covered  by  this 
definition  and  these  regulations. 

Comment:  One  commenter  wrote  that 
there  should  be  a  separate  definition  of 
Tribal  government  agency  in 
§  136.408(b)  to  clarify  that  Indian  Tribes 
or  Tribal  organizations  can  access 
criminal  records. 

Response:  We  disagree  that  a  separate 
definition  of  Tribal  government  agency 
is  needed.  For  clarification,  we  have 
deleted  the  term  in  §  136.410  and 
replaced  it  with  Tribes  or  Tribal 
organizations  as  defined  in  these 
regulations  at  §  1 36.403. 

Background  Investigation 

Comment:  One  commenter  indicated 
that  gaining  sufficient  access  to  relevant 
background  materials  has  proven 
difficult  for  some  Tribal  organizations. 
The  commenter  suggested  that  the 
regulations  be  amended  to  clarify  that 
Federal  and  State  agencies  are  permitted 
to  provide  assistance  and  to  give  Tribes 
and  Tribal  organizations  access  to 
relevant  information.  The  commenter 
suggested  that  §  136.410(b)  be  amended 
as  follows: 

(b)  Indian  Tribes  and  Tribal  organizations 
may  conduct  their  own  background 
investigations,  contract  with  private  firms,  or 
request  that  a  Federal  or  State  agency 
conduct  all  or  part  of  the  investigations.  (FBI 
criminal  history  information,  however,  may 
only  be  received  or  evaluated  by 
governmental  agencies,  including  Tribal 
organizations  and  Tribal  governmental 
agencies,  and  may  not  be  disseminated  to 
private  firms  or  other  entities.  The  results  of 
searches  by  state  human  service  agencies 
may  be  provided  to  Tribal  organizations  and 
Tribal  governmental  agencies  in  summary 
form.  The  investigation  should  cover  the  past 
five  years  of  the  individual's  employment, 
education,  etc. 

Response:  We  have  revised 
§  136.410(b)  to  include  reference  to  state 
agencies  so  that  Tribes  can  gain  greater 
access  and  ability  to  conduct 
backgroimd  investigations. 

Comment:  One  commenter  objected  to 
the  requirement  in  §  136^413(b)  that 
Indian  Tribes  and  Tribal  organizations 


i. 
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comply  with  the  privacy  requirements 
of  the  Federal,  State,  or  other  Tribal 
agency  providing  the  background 
investigations,  llie  commenter  viewed 
this  requirement  as  possibly  interfering 
with  the  ability  of  Tribes  and  Tribal 
organizations  to  gain  access  to  the 
records  they  need  to  conduct  the 
background  investigations  since  they 
may  well  need  to  challenge  the 
applicabilify  of  certain  requirements  or 
negotiate  exceptions  to  certain 
restrictions  when  they  are  incompatible 
with  Tribal  duties  imder  the  Act.  The 
commenter  suggested  that  the  first 
sentence  in  subparagraph  (b)  be  deleted 
to  preserve  the  ability  of  Tribal 
employers  to  do  this. 

Response:  We  disagree.  The  purpose 
of  this  provision  is  to  protect  the 
privacy  rights  of  the  applicant  or 
employee  and  we  cannot  waive  by  these 
regulations  the  privacy  protections  that 
Federal,  State  or  Tribd  agencies  must 
adhere  to  in  conducting  background 
investigations. 

Comment:  We  received  several 
comments  regarding  §  136.414(b)  of  the 
March  1999  NPRM,  implementing 
Section  1094  of  the  Crime  Control  Act 
as  amended  by  Pub.  L.  102-190.  Section 
1094  allows  the  Department  of  Health 
and  Human  Services  to  provisionally 
hire  individuals  in  child  care  related 
positions  before  the  completion  of  a 
background  check.  However,  at  all  times 
while  children  are  in  the  care  of  that 
individual,  the  child  care  provider  must 
be  within  sight  and  under  the 
supervision  of  a  staff  person  whose 
backgroimd  check  has  been  successfully 
completed.  One  commenter  suggested 
that  the  provisional  license  and  the 
safety  net  be  removed  from  the 
regulations.  The  commenter  believed 
that  the  IHS  staff  person  must  complete 
a  successful  backgroiuid  investigation 
before  they  perform  work  for  the  Tribal 
members.  One  commenter  suggested 
language  changes  to  specifically  exclude 
provisional  employees  from  the 
definition  of  individuals  covered  by 
these  regulations  and  to  define 
provisional  employees  as  a  separate 
definition. 

Response:  To  address  any  concerns 
regarding  this  provision,  we  have 
developed  a  new  section,  see  §  136.417, 
by  adding  a  separate  question  that  now 
reads  "May  the  IHS  hire  individuals 
pending  completion  of  a  background 
investigation?  "  and  by  moving  old 
§  136.414(b)  as  the  response  to  this 
question.  We  disagree  with  the 
commenter  that  the  agency  should  not 
hire  staff  until  a  complete  background 
investigation  is  completed.  The  agency, 
under  certain  circumstances,  needs  the 
discretion  to  hire  individuals  in 


positions  involving  regular  contact  with 
children,  pending  completion  of  a 
background  investigation.  The  agency 
believes  that  children  are  not  at  risk  as 
long  as  this  provisional  employee  is  in 
sight  and  under  supervision  of  a  staff 
person.  The  agency  disagrees  that  a 
separate  definition  of  provisional 
worker  is  necessary  because  such 
definition  is  not  consistent  with  Federal 
personnel  laws  and  regulations. 
However,  we  believe  we  have  addressed 
the  commenter's  concerns  by  revising 
the  definition  of  individuals,  as  defined 
in  §  136.403,  to  include  temporary 
employment. 

Comment:  One  conunenter  wrote  that 
the  proposed  regulations  were  confusing 
because  they  appeared  to  combine 
substantive  and  procedural 
requirements  and  were  not  clear  as  to 
what  provisions  the  Tribes  were 
required  to  comply  with  and  what 
provisions  were  at  Tribal  option.  The 
commenter  suggested  language  changes 
to  §  136.409(c)  as  follows: 

(c)  In  conducting  background 
investigations  and  adjudicating  suitability  for 
employment  in  Tribal  positions  that  allow 
regular  contact  with  or  control  over  Indian 
children,  Indian  Tribes  or  Tribal 
organizations  may,  but  are  not  required  to 
adopt  portions  of  the  rules  in  this  subpart 
that  are  specifically  applicable  to 
employment  within  the  IHS.  including  42 
CFR  §§  136.409-136.415. 

Response:  In  the  March  1999  NPRM, 
the  agency  included  language  in 
§  136.409(c)  to  explain  that  the  Tribes  or 
Tribal  organizations  are  not  required  to 
adopt  those  provisions  in  the 
regulations  that  are  specifically 
applicable  to  IHS  employment. 
However,  in  response  to  this  comment, 
the  agency  has  revised  old  §  136.409. 
We  have  moved  old  §  136.409(a)  to 
§  136.414(e)(4).  We  have  deleted  old 
§  136.409(b)  in  its  entirety  as  the  agency 
received  comments  that  investigation  of 
employees  every  five  years  is  a 
burdensome  requirement.  In  deleting 
§  136.409(b),  the  agency  determined  that 
employees  do  not  have  to  be 
investigated  every  five  years,  because  it 
receives  information  regarding  current 
arrest  and/or  conviction  records  of  its 
employees  on  a  regular  basis.  We  have 
created  a  new  §  136.411  to  clarify  that 
the  background  and  adjudication 
requirements  for  the  IHS  and  Tribes  or 
Tribal  organizations  are  different. 
However,  we  have  not  included 
reference  to  specific  provisions  in  the 
regulations  applicable  to  IHS 
employment  as  the  agency  believes 
those  provisions  are  self-evident. 

Comment:  One  commenter  wnrote  that 
the  Act  does  not  require  a  FBI 
fingerprint  check,  llie  commenter 


believes  that  this  is  an  unnecessary 
requirement  and  that  the  requirement 
should  be  deleted  from  the  proposed 
rule.  Conducting  investigations  will 
place  a  burden  on  the  Tribes'  finances 
and  resources.  Some  commenters 
questioned  if  there  will  be  additional 
funds  allocated  to  Tribes  to  perform  the 
background  investigations. 

Response:  The  agency  has  determined 
that  fingerprint  checks  are  the  only 
effective  means  to  verify  past  conviction 
of  enumerated  crimes.  Also,  we  have 
determined  as  required  by  Executive 
Order  12866  that  fingerprint 
investigations  are  not  a  financial 
burden. 

Cbnunent.-One  conunenter  requests 
clarification  as  to  which  law 
enforcement  agency  will  receive  the 
background  check  request  and  what 
criteria  determines  the  decision  to  check 
city,  county.  State,  Federal  or  Tribal 
agencies,  llie  commenter  also  asked  for 
clarification  as  to  how  will  the 
consistency  of  results  received  from  one 
agency  be  evaluated  against  those  fit>m 
another  agency. 

Response:  We  believe  the  regulations 
address  these  issues.  As  proposed  in 
§  136.410.  the  OPM  conducts  the 
background  investigations  for  Federal 
employees,  and  Tribes  are  responsible 
for  conducting  background 
investigations  of  its  Tribal  employees. 
Section  136.406  outlines  the 
requirements  of  a  satisfactory 
background  investigation  and  outlines 
those  law  enforcement  agencies  that 
should  receive  a  background  check 
request. 

Miscellaneous  Issues 

Comment:  One  commenter  requested 
clarification  as  to  whether  urban  Indian 
programs  funded  under  Title  V  of  the 
Indian  Health  Care  Improvement  Act, 
Public  Law  (P.L.)  94-437.  25  U.S.C.1601 
et  seq.,  are  affected  by  these  regulations 
since  urban  Indian  clinics  are  not 
funded  by  Public  Law  93-638. 

Response:  Section  408  of  the  Act  does 
not  apply  to  urban  Indian  programs. 
However,  Section  231  of  the  Crime 
Control  Act  of  1990,  Public  Law  101- 
647,  42  U.S.C.  13041,  applies  to  urban 
Indian  programs.  Section  231  provides 
that  an  individual  employed  by  a 
Federal  agency  by  direct  hire  or  under 
contract  may  be  displaced  from 
consideration  or  continuing 
employment  if  such  individual  had 
been  convicted  of  a  sex  crime,  an 
offense  involving  a  child  victim  or  a 
drug  fielony,  or  any  crime  if  such 
conviction  bears  on  an  individual's 
fitness  to  have  responsibility  for  the 
safety  or  well-being  of  children. 
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Comment:  One  commenter  suggested 
that  although  the  Act  specifically 
requires  the  IHS  to  compile  a  list  of 
positions,  this  requirement  does  not 
apply  to  Tribes  and  Tribal 
organizations.  The  oonunenter  believed 
there  are  other  rational  ways  a  Tribal 
employer  might  make  these 
determinations,  and  suggested  revising 
§  136.404  (b)  to  recognize  that  Tribal 
employers  may  develop  their  own 
procedures^ 

Response:  Section  136.404(b)  requires 
the  Tribe  to  identify  those  positions 
having  regular  contact  with  or  control 
over  Indian  children  but  does  not 
require  the  Tribe  to  compile  a  list  as  in 
§  136.404(a).  We  have  not  amended 
§  136.404Cb)  as  suggested  by  the 
commenter  because  we  believe 
§  136.404(b)  is  consistent  with  the 
statute.  However,  we  have  amended  the 
language  in  §  136.409(b)  to  clarify  that 
Tribes  do  not  have  to  develop  a  list  but 
may  develop  procedures  to  determine 
which  of  its  positions  involve  regular 
contact  with  children. 

Comment:  One  commenter  suggested 
that  IHS  include  a  new  section  in  its 
regulations  as  follows: 

§  136.416  Who  is  responsible  for  ensuring 
IHS  and  other  Federal  employees  who  are 
detailed  to  Tribes  and  Tribal  organizations 
pursuant  to  the  Intergovernmental  Personal 
Act  meet  minimum  standards  of  character? 

(a)  The  IHS  will  ensure  that  Federal 
employees  detailed  to  Tribes  and  Trit>al 
organizations  meet  the  minimum  character 
standards  established  in  42  CFR  36.405. 

(b)  A  Tribe  or  Tribal  organization  is 
permitted,  but  not  required,  to  accept  the  IHS 
determination  in  lieu  of  conducting  its  own 
investigation  and  making  its  own 
determination. 

(c)  At  the  request  of  a  Tribe  or  Tribal 
organization,  the  IHS  will  either  (1)  apply  the 
character  standards  of  the  particular  Tribe  or 
Tribal  organization  to  the  Federal  employee 
to  determine  whether  he  or  she  meets  them 
or  (2)  provide  the  Tribe  or  Tribal  organization 
with  copies  of  its  own  fnvestigation  records 
so  that  the  Tribe  or  Tribal  organization  can 
determine  for  itself  whether  the  Federal 
employee  meets  its  own  character  standards. 

Response:  Intergovernmental 
Personnel  Act/Memorandiun  of 
Agreement  (IPA/MOA)  employees  are 
covered  by  the  definition  of  individuals 
in  §  136.403.  IPA/MOA  employees  are 
Federal  employees  and  the  agency  is 
responsible  for  conducting  the 
background  investigation  and  making  a 
personnel  decision  to  hire  or  remove  an 
IPA/MOA  employee.  Thus,  we  cannot 
accept  the  suggested  language.  However 
a  Tribe  or  Tribal  organization  has  the 
discretion  to  apply  more  stringent 
standards  in  determining  whether  to 
place  an  IPA/MOA  employee  at  a 
Tribally  operated  site. 


Comment:  Some  commenters  believe 
that  the  Tribes  should  establish  the 
minimum  standards  of  character  to 
allow  Tribes  to  adopt  higher 
qualification  standards  for  individuals 
with  regular  contact  or  control  over 
Indian  children. 

Response:  The  statute  provides  that 
the  Secretary  shall  establish  minimum 
standards  of  character  that  ensure  that 
no  individual  appointed  or  retained  to 
a  position,  that  has  regular  contact  or 
control  over  a  child,  has  been  found 
guilty  of  or  entered  a  plea  of  guilty  to 
any  felonious  offense  or  any  two  or 
more  misdemeanor  offenses  under 
Federal,  State  or  Tribal  law  involving 
crimes  of  violence,  sexual  assault, 
molestation,  exploitation,  contact  or 
prostitution,  crimes  against  persons;  or 
offenses  committed  against  children. 
The  Secretary  has  prescribed  by  these 
regulations  the  minimimi  standards  of 
character  consistent  with  the  statute. 
Tribes  may  adopt  more  stringent 
standards  such  as  higher  qualification 
standards,  but  may  not  adopt  less 
stringent  standards  than  as  prescribed 
by  these  reg\ilations. 

Comment:  One  commenter  wrote  that 
§  136.401  B  Purpose  B  does  not  clearly 
delineate  the  purpose  of  the  regulations. 
The  commenter  suggested  that  the 
statement  of  purpose  be  revised  as- 
follows: 

The  purpose  of  the  regulations  in  this 
subpart  is  to  establish  minimum  standards 
for  Federal  employees  working  in  the  IHS, 
including  standards  of  character  to  ensure 
that  individuals  having  regular  contact  with 
or  control  over  Indian  children  have  not  been 
convicted  of  certain  types  of  crimes  as 
mandated  by  25  U.S.C.  3207;  fitness 
standards  to  ensure  child  caj^e  service 
employees  are  fit  to  have  responsibility  for 
the  safety  and  well-being  of  children,  as 
mandated  by  the  Crime  Control  Act  of  1990 
(P.L.  101-647);  suitability  standards  to 
ensure  that  individuals  have  not  acted  in  a 
manner  that  places  others  at  risk  or  raised 
questions  about  their  trustworthiness,  as 
mandated  by  5  CFR  Part  731;  and  efRciancy 
standards  to  ensure  that  individuals  are 
qualified  for  the  positions  they  hold  or  seek, 
as  mandated  by  25  U.S.C  3207  ACharacter 
Investigation  (Indian  Child  Protection  and 
Family  Violence  Act) 

Response:  We  agree  and  have  made 
the  suggested  changes  to  §  136.401.  In 
addition,  we  have  added  language  to 
§  136.401  to  clarify  that  a  secondary 
purpose  of  these  regulations  will  be  to 
serve  as  guidance  for  Tribes  or  Tribal 
organizations  to  use  when  developing 
their  own  minimum  standards  of 
character  that  cannot  be  less  stringent 
than  prescribed  by  these  regulations. 

Comment:  One  commenter  indicated 
that  §  136.402— Policy  inaccurately 


suggests  that  the  proposed  regulations 
will  implement  only  the  Act. 

Response:  The  agency  has  revised 
§  136.402  by  moving  the  explanation  of 
the  minimum  standards  of  character  to 
§  136.405  where  the  minimum  of 
standards  is  defined.  Furthermore,  the    - 
agency  created  an  additional  section  in 
§  136.406  that  includes  many  of  the 
provisions  from  old  §  136.405  that 
pertain  more  to  procedure  than 
substance. 

ExecutiTe  Order  12866 

This  Interim  Final  Rule  is  a 
significant  regulatory  action  under 
Executive  Order  (E.O.)  12866  and  has 
been  reviewed  by  the  Office  of 
Management  and  Budget  (OMB). 
Depending  upon  the  number  of 
positions  for  which  determinations  of 
suitability  for  emplojrment  are  required, 
the  cost  of  the  background 
investigations  (including  the  cost  of 
each  FBI  fingerprint  check)  may  have  an 
economic  effect  on  each  Tribal 
goverament  and  Tribal  organization 
imder  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601,  et  seq.)  and  require 
additional  outlays  by  Tribal 
governments.  Tribal  organizations,  and 
3ie  Federal  Government.  OPM  conducts 
background  investigations  of  Federal 
employees  and  charges  $85.00  per 
background  check.  DiS  estimates  that 
2,000  people  apply  for  positions 
requiring  background  checks  annually 
because  they  have  regiilar  contact  wiUi 
Indian  children  (primarily  doctors, 
nurses  and  other  hospital  staff).  The 
annual  cost  of  OPM  backgroimd 
investigation  for  2,000  people  i& 
$170,000.  The  cost  of  the  background 
investigations  by  Tribes  or  Tribal 
organizations  is  estimated  to  be 
approximately  $20,000.  Many  of  the 
Tribes  receive  fingerprint  checks  from 
the  FBI  at  $22.00  per  fingerprint  check. 
The  $20,000  annual  cost  estimate 
assumes  that  Tribes  will  offer  positions 
to  about  900  people  who  have  regular 
contact  with  Indian  children  each  year. 
Section  202  of  the  Unfunded  Mandates 
Reform  Act  (Public  Law  104-4)  requires 
an  assessment  of  anticipated  costs  and 
benefits  before  proposing  any  rule  that 
may  result  in  expenditure  by  State, 
local,  and  Tribal  governments,  in 
aggregate,  or  by  the  private  sector,  of 
$110  million  in  any  one  year  (adjusted 
annually  for  inflation).  We  have 
determined  that  this  rule  is  consistent 
with  the  principles  set  forth  in  the 
Executive  Order  and  in  these  statutes 
and  find  that  this  rule  wUl  not  have  an 
effect  on  the  economy  that  exceeds  $110 
million  in- any  one  year.  Therefore,  no 
further  analysis  is  required  imder  the 
Unfunded  Mandates  Reform  Act. 
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Executive  Order  13132    Federalism 

The  Department  has  determined  that 
this  Interim  Final  Rule  does  not  have 
significant  federalism  effects  under  E.O. 
12612  and  will  not  interfere  with  the 
roles,  rights  and  responsibilities  of 
states.  The  Act  requires  the  Tribes  or 
Tribal  organizations  to  develop 
minimiiin  standards  of  character  that 
cannot  be  less  stringent  than  prescribed 
by  these  regulations.  Tribes  or  Tribal 
organizations  are  responsible  for 
identifying  positions  involving  regular 
contact  with  children  or  control  over 
Indian  children  and  conducting 
background  investigations  of  these 
individuals.  In  conducting  background 
investigations  and  adjudicating 
eligibility  for  employment  in  these 
positions.  Tribes  or  Tribal  organizations 
may,  but  are  not  required  to,  adopt 
portions  of  the  rules  that  are  specifically 
applicable  to  Federal  employment.  The 
statutory  amendments  provide  more 
reasonable  minimum  standards  of 
character  and  thus,  the  Tribes  have 
more  flexibility  in  hiring  individuals 
who  might  otherwise  been  ineligible  for 
employment  under  the  stricter 
standards. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
(PRA)  of  1995,  agencies  are  required  to 
provide  notice  in  the  Federal  Register 
and  solicit  public  comment  before  a 
collection  of  information  requirement  is 
submitted  to  the  OMB  for  review  and 
approval.  In  order  to  fairly  evaluate 
whether  a  information  collection  should 
be  approved  by  OMB,  section  3506 
(c)(2)(A)  of  the  PRA  requires  that  we 
solicit  public  comment  on  the  following 
issues;  whether  the  information 
collection  is  necessary  and  useful  to 
carry  out  the  proper  functions  of  the 
agency,  the  accuracy  of  the  agency's 
estimate  of  the  information  collection 
burden,  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected,  and 
recommendations  to  minimize  the 
information  collection  burden  on  the 
affected  public,  including  automated 
collection  techniques.  When  the  agency 
published  a  NPRM  of  these  proposed 
regulations  on  March  25, 1999,  the 
agency  requested  comments  on  the 
following  proposed  information 
collection  requirements  discussed 
below.  The  Ghffice  of  Management  and 
Budget  (OMB)  did  not  receive  any 
comments.  As  indicated  previously. 
Congress  enacted  technical  amendments 
to  section  408  of  the  Act  by  delineating 
between  any  felonious  or  any  of  two  or 
more  misdemeanor  offenses  of 
enumerated  crimes.  In  addition. 
Congress  added  an  additional  category 


of  crimes,  namely,  Aoffenses  against 
children.  As  a  result  of  the  technical 
amendments,  the  data  collection 
instrument  has  been  revised.  The 
agency  has  revised  the  questions 
required  by  the  agency  as  part  of  the 
background  investigation  to  delineate 
between  felony  or  misdemeanor 
offenses.  The  agency  believes  that  the 
questions  should  require  the  individual 
to  identify  a  conviction  or  a  plea  to  any 
of  the  covered  offenses,  whether  a 
felony  or  misdemeanor  conviction  or 
plea,  because  the  agency  retains  the 
discretion  not  to  hire  this  individual  to, 
or  to  remove  this  individual  fitim,  a 
covered  position  if  it  determines  that 
such  an  individual  places  Indian 
children  at  risk.  We  are  soliciting  public 
comment  on  these  issues  for  the  data 
collection  instrument  to  be  used  to 
collect  the  reauested  information. 

For  responaent  convenience  and  to 
limit  the  response  burden,  IHS  opted  to 
utilize  item  16,  "Continuation  Space/ 
Agency  Optional  Questions"  of  the  U.S. 
Office  of  Persoimel  Management, 
Optional  Form  306,  "Declaration  for 
Federal  Employment,"  (OMB  approved 
No.  3206-0182).  Through  use  of  a  one 
page  addendum  to  the  Declaration  for 
Federal  Employment  IHS  is  able  to 
receive  the  information  and  the 
certification  required  in  this  rule.  The 
IHS  anticipates  there  will  be 
approximately  2000  respondents  on  an 
annual  basis  who  will  require  no  more 
than  15  minutes  each  to  respond  to 
these  questions  and  sign  the  required 
certification.  The  total  estimated  annual 
burden  for  this  collection  of  information 
is  500  hours.  Emergency  PRA  clearance 
request.  To  implement  the  rule  and 
protect  American  Indian  children  at  the 
earliest  date,  QiS  is  submitting  an 
emergency  PRA  clearance  request  to 
OMB  for  approval  of  the  data  collection 
instrument.  As  stated  in  this  notice,  the 
information  coUectiou  requirements 
contained  in  the  rule  will  be  effective  60 
days  from  the  date  of  this  publication. 

Direct  Comments  to  OMB:  Send  your 
written  comments  and  suggestions 
regarding  the  information  collection 
contained  in  this  notice,  especially 
regarding  the  estimated  public  burden 
and  associated  response  time  to:  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Suite  10235, 
Washington,  DC  20503,  Attention: 
Allison  H.  Eydt,  IHS  Desk  Officer.  To 
help  ensure  timely  receipt  of  your 
comments  you  are  encouraged  to  fax 
your  comments  directly  to  Ms  Allison 
H.  Edyt  at  202-395-6974  within  50  days 
of  this  publication.  To  request 
information  regarding  this  data 
collection  activity  or  to  obtain  a  copy  of 


the  data  collection  instrument(s)  and/or 
instruction(s),  contact:  Mr.  Lance 
Hodahkwen,  Sr..  M.P.H.,  IHS  Reports 
Clearance  Officer,  12300  Twinbrook 
Parkway,  Suite  450,  Rockville,  MD 
20852.1601.  You  may  call  non-toll  bee 
(301)  443-1116,  send  a  FAX  to  (301) 
443-2316  or  e-mail  your  request  for 
information  regarding  this  data 
collection  activity  or  to  obtain  a  copy  of 
the  data  collection  instrument  to 
lhodahkw@hqe.ihs.gov. 

List  of  Subiects  in  42  CFR  Part  36 

American  Indians,  Alaska  Natives, 
Children,  Child  health.  Health, 
Employment. 

Dated:  May  8.  2002. 
Michel  E.  Lincoln, 
Deputy  Director 

Dated:  June  25.  2002. 
Tommy  G.  Thompson, 
Secretary. 

For  the  reasons  set  out  in  the 
preamble,  the  Department  amends  42 
CFR  chapter  I  by  adding  subpart  K  to 
part  136  to  read  as  follows: 

PART  136— INDIAN  HEALTH 

Subpart  K— Indian  Cttild  Prolactlon  and 
Family  Violence  Prevention 

Sec. 

136.401  Purpose. 

136.402  Policy. 

136.403  Definitions. 

136.404  What  does  the  Indian  Child 
Protection  and  Family  Violence 
Prevention  Act  require  of  the  Indian 
Health  Service  and  Indian  Tribes  or 
Tribal  organizations  receiving  funds 
under  the  ISDEA? 

136.405  What  are  the  minimum  standards 
of  character  for  individuals  placed  in,  or 
applying  for,  a  position  that  involves 
regular  contact  with  or  control  over 
Indian  children? 

136.406  Under  what  circumstances  will  the 
minimum  standards  of  character  be 
considered  to  be  met? 

136.407  Under  what  circumstances  should 
a  conviction,  or  plea  of  nolo  contendere 
or  guilty  to,  be  considered  if  there  has 
been  a  pardon,  expungement,  set  aside, 
or  other  court  order  of  the  conviction  or 
plea? 

136.408  What  are  other  factors,  in  addition 
to  the  minimum  standards  of  character, 
that  may  be  considered  in  determining 
placement  of  an  individual  in  a  position 
that  involves  regular  contact  with  or 
control  over  Indian  children? 

136.409  What  positions  require  a 
background  investigation  and 
determination  of  eligibility  for 
employment  or  retention? 

136.410  Who  conducts  the  background 
investigation  and  prepares 
determinations  of  eligibility  for 
employment? 

136.411  Are  the  requirements  for  Indian 
Health  Service  adjudication  different 
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from  the  requirements  for  Indian  Tribes 
and  Tribal  organizations? 

136.412  What  questions  must  the  IHS  ask  as 
part  of  the  background  investigation? 

136.413  What  protections  must  the  IHS  and 
.   Tribes  or  Tribal  organizations  provide  to 

individuals  undergoing  a  background 
investigation? 

136.414  How  does  the  IHS  determine 
eligibility  for  placement  or  retention  of 
individuals  in  positions  involving 
regular  contact  with  Indian  children? 

136.415  What  rights  does  an  individual 
have  during  this  process? 

136.416  When  should  the  IHS  deny 
employment  or  dismiss  an  employee? 

1 36.41 7  May  the  IHS  hire  individuals 
pending  completion  of  a  background 
investigation?        | 

136.418  What  should  the  IHS  do  if  an 
individual  has  been  charged  with  an 
offense  but  the  charge  is  pending  or  no 
disposition  has  been  made  by  a  court? 

Authority:  25  U.S.C.  3201—3211.  5  U.S.C. 
301;  42  U.S.C.  13041. 

Subpart  K— Indian  Child  Protection 
and  Family  Violencf  Prevention 

§136.401    Purpose.   ' 

(a)  The  purpose  of  the  regulations  in 
this  subpart  is  to  establish  minimum 
standards  for  Federal  employees 
working  in  the  Indian  Health  Service 
(MS),  including  standards  of  character 
to  ensiire  that  individuals  having 
regular  contact  with  or  control  over 
Indian  children  have  not  been  convicted 
of  certain  types  of  crimes  as  mandated 
by  section  408  of  the  Indian  Child 
Protection  and  Family  Violence 
Prevention  Act  (the  "Act"),  Public  Law 
(Pub.  L.)  101-630,  104  Stat.  4544,  25 
U.S.C.  3201-3211,  as  amended  by 
section  814  of  the  Native  American 
Laws  Techniccd  Corrections  Act  of  2000. 
In  order  to  implement  these  minimum 
standards  of  character,  these  regulations 
also  address: 

(1)  The  efficiency  standards  to  ensure 
that  individuals  are  qualified  for  the 
positions  they  hold  or  seek,  as 
mandated  by  Section  408  of  the  Act. 

(2)  Fitness  standards  to  ensure  child 
care  service  employees  are  fit  to  have 
responsibility  for  the  safety  and  well- 
being  of  children,  as  mandated  by 
Section  231  of  the  Crime  Control  Act  of 
1990,  Pub.  L.  101-647,  42  U.S.C.  13041. 

(3)  Suitability  standards  to  ensure  that 
individuals  have  not  acted  in  a  manner 
that  places  others  at  risk  or  raised 
questions  about  their  trustworthiness,  as 
mandated  by  5  CFR  part  731. 

(b)  The  Act  requires  that  Tribes  or 
Tribal  organizations  who  receive  funds 
under  the  Indian  Self-Determination 
and  Education  Assistance  Act  (ISDEA), 
Pub.  L.  93-638,  employ  individuals  in 
positions  involving  regular  contact  with 
or  control  over  Indian  children  only  if 


the  individuals  meet  standards  of 
character  no  less  stringent  than  those 
prescribed  imder  these  regulations. 
Thus,  the  minimum  standards  of 
character  as  defined  in  these  regulations 
will  become  the  basis  for  Tribes  or 
Tribal  organizations  to  use  when 
developing  their  own  minimum 
standards  of  character  that  cannot  be 
less  stringent  than  as  prescribed  herein. 

§136.402    Policy. 

In  enacting  the  Indian  Child 
Protection  and  Family  Violence 
Prevention  Act.  (the  "Act")  the  Congress 
recognized  there  is  no  resource  more 
vital  to  the  continued  existence  and 
integrity  of  Indian  Tribes  than  their 
children  and  that  the  United  States  has 
a  direct  interest,  as  trustee,  in  protecting 
Indian  children  who  are  members  of,  or 
are  eligible  for  membership  in,  an 
Indian  Tribe.  The  minimum  standards 
of  character  as  prescribed  by  the 
regulations  in  this  subpart  are  intended 
to  ensure  that  Indian  children  are 
protected. 

§136.403    Definitions. 

Crimes  against  Persons  means  a  crime 
that  has  as  an  element  the  use, 
attempted  use,  or  threatened  use  of 
physical  force  or  other  abuse  of  a  person 
and  includes,  but  is  not  limited  to, 
homicide;  assault;  kidnapping;  false 
imprisonment;  reckless  endangerment; 
robbery;  rape;  sexual  assault, 
molestation,  exploitation,  contact,  or 
prostitution;  and  other  sexual  offenses. 
In  determining  whether  a  crime  falls 
within  this  category,  the  applicable 
Federal,  State,  or  Tribal  law  under 
which  the  individual  was  convicted  or 
pleaded  guilty  or  nolo  contendere  shall 
be  controlling. 

Crimes  of  violence  means  a  crime  that 
has  as  an  element  the  use,  attempted 
use,  or  threatened  use  of  physical  force 
against  the  person  or  property  of 
another,  or  any  other  crime  that  is  a 
felony  and  that,  by  its  nature,  involves 
substantial  risk  that  physical  force 
against  the  person  or  property  of 
another  may  be  used  in  the  course  of 
committing  the  crime.  In  determining 
whether  a  crime  falls  within  this 
category,  reference  may  be  made  to  the 
applicable  Federal,  State,  or  Tribal  law 
under  which  the  individual  was 
convicted  or  pleaded  guilty  or  nolo 
contendere. 

Indian  means  any  individual  who  is 
a  member  of  an  Indian  Tribe,  as  defined 
below. 

Indian  child  means  any  unmarried 
person  tmder  the  age  of  eighteen  who  is 
either  a  member  of  an  Indian  Tribe  or 
eligible  for  membership  in  an  Indian 


Tribe  and  is  the  biological  child  of  a 
member  of  an  Indian  Tribe. 

Indian  Tribe  means  any  Indian  Tribe, 
band,  nation,  or  other  organized  group 
or  community,  including  any  Alaska 
Native  village  or  regional  or  village 
corporation  as  defined  in  or  established 
pursuant  to  the  Alaska  Native  Claims 
Settlement  Act.  43  IJ.S.C.  1601  et  seq., 
which  is  recognized  as  eligible  for  the 
special  programs  and  services  provided 
by  the  United  States  to  Indians  because 
of  their  status  as  Indians. 

Individuals  means  persons  with 
duties  and  responsibilities  that  involve 
regular  contact  with  or  control  over 
Indian  children  and  includes  but  is  not 
limited  to  the  following: 

(a)  Persons  in  the  competitive  or 
excepted  service  (including  temporary 
employment),  the  Commissioned  Corps, 
or  the  Senior  Executive  Service  in  the 
MS: 

(b)  Persons  who  perform  service  for  or 
under  the  supervision  of  the  IHS  while 
being  permanently  assigned  to  another 
IHS  office  or  to  another  organization, 
such  as  a  Federal  agency,  State,  or  Tribe; 

(c)  Persons  who  volunteer  to  perform 
services  in  IHS  facilities; 

(d)  Persons  who  contract  with  the  IHS 
to  perform  services  in  DiS  fecilities. 

Must  or  shall  indicates  a  mandatory  or 
imperative  act  or  requirement. 

Offenses  against  children  means  any 
felonious  or  misdemeanor  crime  under 
Federal,  State,  or  Tribal  law  committed 
against  a  victim  that  has  not  attained  the 
age  of  eighteen  years.  In  determining 
whether  a  crime  falls  within  this 
category,  the  applicable  Federal,  State, 
or  Tribal  law  imder  which  the 
individual  was  convicted  or  pleaded 
guilty  or  nolo  contendere  shall  be 
controlling. 

~  Regular  contact  with  or  control  over 
an  Indian  child  means  responsibility  for 
an  Indian  child(ren)  within  the  scope  of 
the  individual's  duties  and 
responsibilities  or  contact  with  an 
Indian  child(ren)  on  a  recurring  and 
foreseeable  basis. 

~   Tribal  Organization  as  defined  in  the 
ISDEA,  means  the  recognized  governing 
body  of  any  Indian  Tribe  or  any  legally 
established  organization  of  Indians 
which  is  controlled,  sanctioned,  or 
chartered  by  such  governing  body  or 
which  is  democratically  elected  by  the  ~ 
adult  members  of  the  Indian  conununity 
to  be  served  by  such  organization  and 
which  includes  the  maximum 
participation  of  Indians  in  all  phases  of 
its  activities. 
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§136.404    What  does  ttte  Indian  Child 
Protection  and  Family  Violence  Prevention 
Act  require  of  the  IHS  and  Indian  Tribes  or 
Tribal  organizations  receiving  funds  under 
the  ISDEA? 

(a)  The  IHS  must  compile  a  list  of  all 
authorized  positions  widi  duties  and 
responsibilities  that  involve  regular 
contact  with  or  control  over  Indian 
children;  investigate  the  character  of 
each  individual  who  is  employed  or  is 
being  considered  for  employment  in 
such  a  position;  and  prescribe  minimum 
standards  of  character  that  each 
individual  must  meet  to  be  appointed  or 
einployed  in  such  positions. 

(b)  All  bidian  Tnbes  or  Tribal 
organizations  receiving  funds  under  the 
authority  of  the  ISDEA  must  identify 
those  positions  that  permit  regular 
contact  with  or  control  over  Indian 
children;  conduct  an  investigation  of  the 
character  of  each  individual  who  is 
employed  or  is  being  considered  for 
emplo)mient  in  a  position  that  involves 
regular  contact  with  or  control  over 
Indian  children;  and  employ  only 
individuals  who  meet  standards  of 
character  that  are  no  less  stringent  than 
those  prescribed  by  regulations  in  this 
subpart. 

§136.405    What  are  the  minimum 
standards  of  character  for  Individuals 
placed  In,  or  applying  for,  a  position  that 
involves  regular  contact  with  or  control 
over  Indian  children? 

The  minimiim  standards  of  character 
shall  mean  a  benchmark  of  moral, 
ethical,  and  emotional  strengths 
established  by  character  traits  and  past 
conduct  to  ensure  that  the  individual  is 
competent  to  complete  his/her  job 
without  harm  to  Indian  children.  In 
order  to  protect  Indian  children,  the  IHS 
has  established  minimum  standards  of 
character  requiring  completion  of  a 
satisfactory  background  investigation 
that  ensures  that  no  individuals  who 
have  been  found  guilty  of,  or  entered  a 
plea  of  nolo  contendere  or  guilty  to,  any 
felonious  offense  or  any  of  two  or  more 
misdemeanor  offenses  imder  Federal, 
State,  or  Tribal  law  involving  crimes  of 
violence;  sexual  assault,  molestation, 
exploitation,  contact,  or  prostitution; 
crimes  against  persons;  or  offenses 
committed  against  children,  are  placed 
in  positions  involving  regular  contact 
with  or  control  over  Indian  children. 

§  1 36.406    Under  wtiat  circumstances  will 
the  minimum  standards  of  character  be 
considered  to  be  met? 

The  minimum  standards  of  character 
shall  be  considered  met  only  after  the 
individual  has  been  the  subject  of  a 
satisfactory  background  investigation. 
The  background  investigation  shall 
include  a  review  of: 


(a)  The  individual's  trustworthiness, 
through  inquiries  with  the  individual's 
references  and  places  of  employment 
and  education; 

(b)  A  criminal  history  background 
check,  which  includes  a  fingerprint 
check  through  the  Criminal  Justice 
Information  Services  Division  of  the 
Federal  Bureau  of  Investigation  (FBI), 
imder  procedures  approved  by  the  FBI, 
and  inquiries  to  State  and  Tribal  law 
enforcement  agencies  for  the  previous 
five  years  of  residence  listed  on  the 
individual's  application;  and 

(c)  A  determination  as  to  whether  the 
individual  has  been  found  guilty  of  or 
entered  a  plea  of  nolo  contendere  or 
guilty  to  any  felonious  offense  or  any  of 
two  or  more  misdemeanor  offenses 
under  Federal,  State,  or  Tribal  law 
involving  crimes  of  violence;  sexual 
assault,  molestation,  exploitation, 
contact,  or  prostitution;  crimes  against  - 
persons;  or  offenses  committed  against 
children. 

§  1 36.407    Under  what  circumstances 
stKHiM  a  conviction,  or  plea  of  nolo 
contendere  or  guilty  to,  be  considered  If 
ttiere  has  been  a  pardon,  expungement,  set 
aside,  or  ottier  court  order  of  the  conviction 
orptaie? 

All  convictions  or  pleas  of  nolo 
contendere  or  guilty  to  should  be 
considered  in  making  a  determination 
unless  a  pardon,  expungement,  set  aside 
or  other  court  order  reaches  the  plea  of 
guilty,  plea  of  nolo  contendere,  or  the 
finding  of  guilt. 

§136.408    What  are  other  factors,  In 
addition  to  the  minimum  standards  of 
character,  that  may  be  considered  In 
determinlftg  piacement  of  an  IndhrMuai  In  a 
position  that  involves  regular  contact  with 
or  control  over  Indian  children? 

(a)  All  Federal  employees  are  subject 
to  suitability  criteria  contained  in  5  CFR 
part  731  as  a  condition  of  employment. 

(b)  Section  231  of  the  Crime  Control 
Act  of  1990,  Pub.  L.  101-647,  42  U.S.C. 
13041,  provides  that  an  individual  may 
be  disqualified  from  consideration  or 
continuing  employment  if  such 
individual  has  been  convicted  of  a  sex 
crime,  an  offense  involving  a  child 
victim  or  a  drug  felony,  or  any  other 
crime  if  such  conviction  bears  on  an 
individual's  fitness  to  have 
responsibility  for  the  safety  and  well- 
being  of  children. 

(c)  Tribes  or  Tribal  organizations  may 
but  are  not  required  to  apply  additional 
criteria  in  determining  whether  an 
individual  is  suitable  for  a  position  with 
duties  and  responsibilities  that  involve 
regular  contact  with  or  control  over 
Indian  children.  Any  additional 
suitability  criteria  established  by  Tribes 
or  Tribal  organizations  beyond  the 


miniTniim  standards  of  character 
described  in  §  136.405  and  §  136.406 
would  be  determined  by  each 
individual  Tribe  or  Tribal  organization 
in  accordance  with  its  own  personnel 
policies  and  procedures. 

§136.409    What  positions  require  a 
tMckground  investigation  end 
determination  of  eligibility  for  employment 
or  retention? 

(a)  All  positions  that  allow  an 
individual  regular  contact  with  or 
control  over  Indian  children  are  subject 
to  a  background  investigation  and 
determination  of  eligibility  for 
employment.  The  IHS  has  compiled  a 
list  of  positions  within  the  agency  in 
which  the  duties  and  responsibilities 
could  involve  regular  contact  with  or 
control  over  Indian  children.  The  list 
will  be  periodically  updated  and  made 
available  at  all  IHS  Persoimel  Offices 
upon  request.  Positions  should  be 
reviewed  on  a  case-by-case  basis  to 
determine  whether  the  individual  in 
that  position  has  regular  contact  with  or 
control  over  Indian  children. 

(b)  Tribes  and  Tribal  organizations 
may  use  the  list  compiled  by  the  IHS  or 
develop  their  own  procedures  to 
determine  within  their  program  those 
positions  that  involve  regular  contact 
with  or  control  over  Indian  children. 

§136.410  Who  conducts  the  background 
investigation  aitd  preperse  delarmirtations 
of  eligibility  for  emptoyment? 

(a)  The  IHS  must  use  the  Office  of 
Personnel  Management  (0PM)  to 
conduct  background  investigations  for 
Federal  employees.  The  IHS  must 
designate  qualified  security  personnel  to 
adjudicate  the  results  of  background 
investigations. 

(b)  Indian  Tribes  and  Tribal 
organizations  may  conduct  their  own 
background  investigations,  contract 
with  private  firms,  or  may  request  that 
a  Federal  or  State  agency  conduct 
investigations.  (FBI  criminal  history 
record  information,  however,  may  only 
be  received  or  evaluated  by 
governmental  agencies,  including  Tribes 
or  Tribal  organizations  as  defined  in 
these  regulations  at  §  136.403,  and  may 
not  be  disseminated  to  private  entities.) 

§136.411    Are  the  requirements  for  IHS 
adjudication  different  from  the 
requirements  for  Indian  Tribes  and  Tribal 
organizations? 

Yes,  in  conducting  backgroimd 
investigations  and  adjudicating 
eligibility  for  employment  in  Tribal 
positions  that  allow  regular  contact  with 
or  control  over  Indian  children,  Indian 
Tribes  or  Tribal  organizations  may,  but 
are  not  required  to,  adopt  portions  of  the 


59470        Federal  Register /Vol.  67,  No.  184 /Monday,  September  23,  2002 /Rules  and  Regulations 


rules  in  this  subpart  that  are  specifically 
applicable  to  employment  with  the  EHS. 

§136.412    What  questions  must  the  IHS 
ask  as  part  of  the  background 
investigation? 

(a)  Applications  for  employment  with 
the  IHS  must  include  the  following 
questions: 

(1)  Has  the  individual  been  arrested  or 
charged  with  a  crime  involving  a  child? 
If  yes,  the  individual  must  provide  the 
date,  explanation  of  the  violation, 
disposition  of  the  arrest  or  charge,  place 
of  occurrence,  and  the  name  and 
address  of  the  police  department  or 
court  involved. 

(2)  Has  the  individual  ever  been 
foimd  guilty  of,  or  entered  a  plea  of  nolo 
contendere  or  guilty  to,  any  felonious  or 
misdemeanor  offense,  under  Federal, 
State,  or  Tribal  law  involving  crimes  of 
violence;  sexual  assault,  molestation, 
exploitation,  contact,  or  prostitution; 
crimes  against  persons;  or  offenses 
committed  against  children?  If  yes,  the 
individual  must  provide  an  explanation 
of  the  violation,  place  of  occurrence, 
date  and  disposition  of  the  court 
proceeding,  and  the  name  and  address 
of  the  police  department  or  court 
involved. 

(b)  The  IHS  must  require  that  the 
individual  sign,  under  penalty  of 
perjury,  a  statement  verifying  the  truth 
of  all  information  provided  in  the 
employment  application  and 
acloiowledging  that  knowingly 
falsifying  or  concealing  a  material  fact  is 
a  felony  that  may  result  in  fines  up  to 
$10,000  or  five  years  imprisonment,  or 
both. 

(c)  The  IHS  must  mform  the 
individual  that  a  criminal  history  record 
check  is  a  condition  of  employment  and 
require  the  individual  to  consent  in 
writing  to  a  criminal  history  record 
check. 

§136.413    What  protections  must  the  IHS 
and  Tribes  or  Tribal  organizations  provide 
to  individuals  undergoing  a  tMcfcground 
investigation? 

(a)  The  IHS  must  comply  with  all 
policies,  procedures,  criteria,  and 
guidance  contained  in  other  appropriate 
guidelines,  such  as  the  0PM  policies, 
procedures,  criteria,  and  guidance. 
Questions  asked  in  §  136.412  will  be 
added  as  an  addendum  to  item  #16  of 
the  OPM  Optional  Form  306, 
"Declaration  for  Federal  Emplo5anent." 
The  information  is  collected  as  part  of 
the  OPM  Optional  Form  306  and  is 
safeguarded  in  accordance  with  Privacy 
Act  provisions. 

(b)  Indian  Tribes  and  Tribal 
organizations  must  comply  with  the 
privacy  requirements  of  the  Federal, 
State,  or  other  Tribal  agency  providing 


the  background  investigations.  Indian 
Tribes  and  Tribal  organizations  may 
establish  their  own  procedures  that 
safeguard  information  derived  from 
backgroimd  investigations. 

§136.414    How  does  the  IHS  determine 
eligibility  for  placement  or  retention  of 
individuals  in  positions  involving  regular 
contact  with  Indian  children? 

(a)  Adjudication  is  the  process  IHS 
uses  to  determine  eligibility  for 
placement  or  retention  of  individuals  in 
positions  involving  regular  contact  with 
Indian  children.  T^e  adjudication 
process  protects  the  interests  of  the 
employer  and  the  right  of  applicants 
and  employees.  Adjudication  requires 
uniform  evaluation  to  ensure  fair  and 
consistent  judgment. 

(b)  Each  case  is  judged  on  its  own 
merits.  All  available  information,  both 
favorable  and  unfavorable,  should  be 
considered  and  assessed  in  terms  of 
accuracy,  completeness,  relevance, 
seriousness,  overall  significance,  and 
how  similar  cases  have  been  handled  in 
the  past. 

(c)  The  adjudicating  ofiScial  who 
conducts  the  adjudication  must  first 
have  been  the  subject  of  a  favorable 
background  investigation. 

(d)  Each  adjudicating  official  must  be 
thoroughly  familiar  with  all  laws, 
regulations,  and  criteria  involved  in 
making  a  determination  for  eligibility. 

(e)  The  adjudicating  official  must 
review  the  background  investigation  to 
determine  the  character,  reputation,  and 
trustworthiness  of  the  individual.  At  a 
minimum,  the  backgroimd  investigation 
must: 

(1)  Review  each  security  investigation 
form  and  employment  application  and 
compare  the  information  provided. 

(2)  Review  the  residts  of  written 
record  searches  requested  from  local 
law  enforcement  agencies,  former 
employers,  former  supervisors, 
employment  references,  and  schools. 

(3)  Review  the  results  of  the 
fingerprint  charts  maintained  by  the  FBI 
or  other  law  enforcement  information 
maintained  by  other  agencies. 

(4)  Review  any  other  information 
obtained  through  a  backgroimd 
investigation,  including  the  results  of 
searches  by  State  human  services 
agencies,  the  OPM  National  Agency 
Check  and  Inquiries,  the  OPM  Seciuity/ 
Suitability  Investigations  Index,  and  the 
Defense  Clearance  and  Investigations 
Index. 

(5)  Determine  whether  the  individual 
has  been  found  guilty  of,  or  entered  a 
plea  of  nolo  contendere  or  guilty  to,  any 
felonious  offense,  or  any  of  two  or  more 
misdemeanor  offenses  under  Federal, 
State,  or  Tribal  law,  involving  crimes  of 


violence;  sexual  assault,  molestation, 
^cploitation,  contact,  or  prostitution; 
crimes  against  persons;  or  offenses 
committed  against  children. 

(f)  After  an  opportunity  has  been 
afforded  the  individual  to  respond, 
piu^uant  to  §  136.415,  and  it  is 
adjudicated  that  the  individual  has  been 
found  guilty  of  or  entered  a  plea  of  nolo 
contendere  or  guilty  to  an  enumerated 
offense  under  paragraph  (e)(5)  of  this 
section,  that  individual  shall  not  be 
placed  or  retained  in  a  position 
involving  regular  contact  with  or  control 
over  Indian  children. 

(g)  For  individuals  who  have  been 
determined  to  be  ineligible  for 
employment  in  positions  having  regular 
contact  with  or  control  over  Indian 
children,  the  IHS  may  use  Federal 
adjudicative  standards  to  certify  that  an 
individual  is  suitable  for  employment  in 
a  position,  if  available,  that  does  not 
involve  regular  contact  with  or  control 
over  Indian  children.  The  adjudicating 
official  must  determine  that  the 
individual's  prior  conduct  will  not 
interfere  with  the  performance  of  duties 
and  will  not  create  a  potential  risk  to  the 
safety  and  well-being  of  any  Indian 
children  after  consideration  of  the 
following  factors: 

(1)  The  nature  and  seriousness  of  the 
conduct  in  question. 

(2)  The  recency  and  circumstances 
surrounding  the  conduct  in  question. 

(3)  The  age  of  the  individual  at  the 
time  of  the  incident. 

(4)  Societal  conditions  that  may  have 
contributed  to  the  nature  of  the  conduct. 

(5)  The  probability  that  the  individual 
will  continue  the  type  of  behavior  in 
question. 

(6)  The  individual's  commitment  to 
rehabilitation  and  a  change  in  the 
behavior  in  question. 

(7)  The  degree  of  public  trust  and  the 
possibility  the  public  would  be  placed 
at  risk  if  the  individual  is  appointed  to 
the  position. 

§136.415    What  rights  does  an  indhridual 
have  during  this  process? 

(a)  The  individual  must  be  provided  , 
an  opportimity  to  explain,  deny,  or 
refute  imfavorable  and  incorrect 
information  gathered  in  an 
investigation,  before  the  adjudication  is 
final.  He/she  should  receive  a  written 
siunmary  of  all  derogatory  information 
and  be  informed  of  the  process  for 
explaining,  denying,  or  refuting 
imfavorable  information. 

(b)  The  adjudicating  officials  must  not 
release  the  actual  background 
investigative  report  to  an  individual. 
However,  they  may  issue  a  written 
summary  of  the  derogatory  information. 

(c)  The  individual  who  is  the  subject 
of  a  background  investigation  may 


Federal  Register/Vol.  67,  No.  184/Monday,  September  23,  2002 /Rules  and  Regulations 


59471 


request,  to  the  extent  permissible  by 
law,  a  copy  of  the  reports  from  the 
originating  (Federal,  State,  or  other 
Tribal)  agency  and  challenge  the 
accuracy  and  completeness  of  any 
information  maintained  by  that  agency. 

(d)  The  results  of  an  investigation 
cannot  be  used  for  any  purpose  other 
than  to  determine  eligibility  for 
employment  in  a  position  that  involves 
regular  contact  with  or  control  over 
Indian  children. 

(e)  Investigative^eports  contain 
information  of  a  highly  personal  nature 
and  must  be  maintained  confidentially 
and  secured  in  locked  files. 
Investigative  reports  must  be  seen  only 
by  those  officials  who,  in  performing 
their  official  duties,  need  to  know  the 
information  contained  in  the  report. 

§136.416    When  should  the  IHS  deny 
employment  or  dismiss  an  employee? 

The  IHS  must  deny  employment  to  an 
individual  or  dismiss  an  employee, 
when  the  duties  and  responsibilities  of 
the  position  the  individual  person 
would  hold  or  holds  involve  regular 
contact  with  or  control  over  Indian 
children,  and  it  has  been  adjudicated, 
pursuant  to  §  136.414  and  §  136.415, 
that  the  individual  has  been  found 
guilty  of,  or  entered  a  plea  of  guilty  or 
nolo  contendere  to,  any  felonious 
oKense,  or  any  of  two  or  more 
misdemeanor  offenses,  under  Federal, 
State  or  Tribal  law  involving  a  crime  of 
violence;  sexual  assault,  molestation, 
exploitation,  contact,  or  prostitution; 
crimes  against  persons;  or  offenses 
committed  against  children.  The  IHS 
has  the  discretion  to  place  such  an 
individual  in  a  position,  if  available, 
that  does  not  involve  regular  contact 
with  or  control  over  Indian  children,  if 
a  determination  has  been  made  that 
such  placement  would  not  put  Indian 
children  at  risk  and  the  individual 
would  be  able  to  perform  the  duties  and 
responsibilities  of  this  position. 

§  1 36.41 7    IMay  the  IHS  hire  individuals 
pending  completion  of  a  background 
investigation? 

Pursuant  to  section  231  of  the  Crime 
Control  Act  of  1990,  Pub.  L.  101-647,  42 
U.S.C.  13041,  as  amended  by  Pub.  L. 
102-190,  the  IHS  may  hire  provisionally 
individuals  as  defined  in  these 
regulations,  prior  to  the  completion  of  a 
background  investigation  if,  at  all  times 
prior  to  receipt  of  the  background 
investigation  during  which  children  are 
in  the  care  of  the  individual,  the 
individual  is  within  the  sight  and  under 
the  supervision  of  a  staff  person  and  a 
satisfactory  background  investigation 
has  been  completed  on  that  staff  person. 


§136.418    What  should  the  IHS  do  If  an 
Individual  has  been  charged  with  an  offense 
but  tlie  ctuirge  is  pending  or  no  disposition 
has  been  made  by  a  court? 

(a)  The  IHS  may  deny  the  applicant 
employment  until  the  charge  has  been 
resolved,  (b)  The  IHS  may  deny  the 
employee  any  on-the-job  contact  with 
children  until  the  charge  is  resolved. 

(c)  The  IHS  may  detail  or  reassign  the 
employee  to  other  duties  that  do  not 
involve  regular  contact  with  children. 

(d)  The  IHS  may  place  the  employee 
on  indefinite  suspension,  in  accordance 
with  statutory  and  regulatory 
requirements,  until  the  court  has 
disposed  of  the  charge. 

[PR  Doc.  02-23943  Filed  9-20-02;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  229 

[Docket  Ho.  020819200-2200-01;  1.0. 
021202A] 

RIN  0648-AP93 

Taking  of  Marine  Mammals  Incldentai 
to  Commercial  Fishing  Operations; 
Atlantic  Large  Whale  Talie  Reduction 
Plan  Regulations 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Final  rule. 

summary:  The  NMFS  is  amending  the 
regulations  that  implement  the  Atlantic 
Large  Whale  Take  Reduction  Plan 
(ALWTRP),  specifically  with  regard  to 
the  straight  set  of  gillnets  in  the 
southeast  U.S.  restricted  area  in  waters 
off  the  coasts  of  Georgia  and  Florida. 
This  final  rule  prohibits  straight  sets  of 
gillnets  at  night  from  November  15 
through  March  31,  annually,  to  reduce 
the  risk  of  entanglement  of  large  whales, 
including  the  western  North  Atlantic 
right  whale  (right  whale). 
DATES:  This  final  rule  is  effective 
October  23,  2002. 
ADDRESSES:  Copies  of  the 
Environmental  Assessment  (EA),  the 
Regulatory  Impact  Review  (RIR),  and  the 
Regulatory  Flexibility  Act  (RFA) 
analysis  are  available  from  Protected 
Resources  Division,  NMFS  /Southeast 
Region,  9721  Executive  Center  Drive 
North,  St.  Petersburg,  FL  33702-2432. 
ALWTRP  Compliance  guide,  Atlantic 
Large  Whale  Take  Reduction  Team 
(ALWTRT)  meeting  summaries,  and  a 


progress  report  on  implementation  of 
the  ALWTRP  may  be  obtained  by 
writing  to  Diane  Borggaard,  NMFS 
/Northeast  Region,  1  Blackburn  Dr., 
Gloucester,  MA  01930  or  to  Katie 
Moore,  NMFS/Southeast  Region,  9721 
Executive  Center  Dr.,  St.  Petersburg,  FL 
33702-2432.  Copies  of  the  EA,  the  RIR, 
and  the  RFA  analysis  can  also  be 
obtained  from  the  ALWTRP  Web  site 
listed  under  the  Electronic  Access 
portion  of  this  document.  A  copy  of  the 
most  recent  Stock  Assessment  Report 
(SAR)  can  be  obtained  by  writing  to 
Richard  Merrick,  166  Water  St.,  Woods 
Hole,  MA  02543  or  can  be  downloaded 
from  the  NMFS  Protected  Resources 
Web  site  listed  under  the  Electronic        , 
Access  portion  of  this  document. 
FOR  FURTHER  MFORMATION  CONTACT: 
Katie  Moore,  NMFS,  Southeast  Region, 
727-570-5312;  Diane  Borggaard,  NMFS. 
Northeast  Region,  978-281-9145;  or 
Patricia  Lawson,  NMFS,  Office  of 
Protected  Resources,  301-713-2322. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  at  1-800-877-8339 
between  8  a.m.  and  4  p.m.  Eastern  time, 
Monday  through  Friday,  excluding 
Federal  holidays. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

Several  of  the  background  documents 
for  this  final  rule  and  the  take  reduction 
planning  process  can  be  downloaded 
from  the  ALWTRP  Web  site;  http:// 
www.nero.nmfs.gov/whaletrp/.  Copies 
of  the  most  recent  SARs  may  be 
downloaded  from  the  Internet  at  http:/ 
/www.nefsc. nmfs.gov/psb/ 
assesspdfs.htm.  Information  on 
disentanglement  events  is  available  on 
the  Web  page  of  NMFS'  whale 
disentanglement  contractor,  the  Cent* 
for  Coastal  Studies,  http:// 
www.coastalstudies.org/.  . 

Background 

This  final  rule  implements  approved 
modifications  contained  in  the 
ALWTRP  recommended  by  the 
ALWTRT  to  satisfy  the  requirements  of 
the  Endangered  Species  Act  (ESA)  and 
the  Marine  Mammal  Protection  Act 
(MMPA).  Details  concerning  the 
justification  for  and  development  of  this 
rule  were  provided  in  the  preamble  to 
the  proposed  rule  (66  FR  14690,  March 
27,  2002]  and  are  not  repeated  here. 

The  proposed  rule  provided  a  60-day 
public  comment  period  to  provide 
feedback  to  NMFS  via  postmarked  mail 
or  via  facsimile.  NMFS  also  issued  a 
press  release  aimouncing  the 
availability  of  the  proposed  rule  and      , 
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summarizing  its  purpose  and 
requirements.  Information  in  the  press 
release  was  sent  to  more  than  500 
people  in  the  southeast  U.S.  including 
permitted  fishers,  state  representatives, 
fishery  management  council  members, 
and  industry  representatives.  The  NMFS 
also  posted  the  proposed  rule  on  the 
ALWTRP  Web  site  (listed  imder  the 
Electronic  Access  portion  of  this 
document). 

Changes  Proposed  for  the  ALWTRP  for 
Gillnet  Gear 

This  final  rule  prohibits  the  straight 
set  of  gillnets  at  night  from  November 
15  through  March  31,  annually,  in  the 
southeast  U.S.  restricted  area,  (unless 
the  exemption  imder  50  CFR 
229.32(f)(3)(iii),  which  relates  to  shark 
gillnets,  applies).  This  final  nde 
regulates  the  MMPA's  List  of  Fisheries 
(LOF)  definition  for  the  Southeast 
Atlantic  gillnet  fishery  which  includes 
any  type  of  gillnet  gear  for  any  species 
(except  shark  gillnetting  effort  using  5- 
inch  (12.7-cm)  or  greater  stretched 
mesh  south  of  the  North  Carolina/ 
Georgia  border)  in  waters  south  of  a  line 
extending  due  east  of  the  fishery 
management  council  demarcation  line 
between  the  Atlantic  Ocean  and  the 
Gulf  of  Mexico  (50  CFR  600.105).  The 


southeast  U.S.  restricted  area  consists  of 
those  waters  from  27°51'  N.  lat.  (near 
Sebastian  Inlet,  FL)  to  32''00'  N.  lat. 
(near  Savannah,  GA)  extending  from  the 
shore  outward  to  80°  W  long.  Night 
means  any  time  between  one-half  hour 
before  sunset  and  one-half  hour  after 
sunrise,  as  per  the  ALWTRP  (50  CFR 
229.2).  The  gillnet  gear  is  fished  as 
strikenets  or  sfraight  sets.  Fishing  with 
strikenet  gear  means  a  gillnet  that  is 
designed  so  that,  when  it  is  deployed, 
it  encircles  or  encloses  an  area  of  water 
either  with  the  net  or  by  utilizing  the 
shoreline  to  complete  encirclement  or  to 
fish  with  such  a  net  and  method.  A 
straight  set  is  the  deployment  of  a 
gillnet  in  a  straight  Une,  as  opposed  to 
the  deployment  of  a  gillnet  in  a  circular 
manner,  for  example,  aroimd  a  school  of 
fish.  Both  deployment  types  are 
ciurently  fished  in  the  proposed 
management  area,  the  southeast  U.S. 
restricted  area,  which  includes  a 
nursery  area  for  right  whale  mothers 
and  calves. 

Right  whales  generally  occur  in  the 
southeast  U.S.  restricted  area  from 
around  November  15  through  March  31, 
annually.  Within  the  time  period  and 
geographical  area  in  which  the  right 
whale  is  known  to  have  become 
entangled,  a  prohibition  would  afford 


additional  protection  to  the 
concentrations  of  right  whales.  NMFS 
believes  straight  set  gillnets  deployed 
during  daytime  are  of  very  minimal 
threat  to  whales.  Such  gear  is  retrieved 
within  about  one-half  hour  of  every  set; 
thus,  the  fisher  would  be  on-site  in  the 
possible  event  of  an  entanglement,  and 
could  subsequently  contact  the 
disentanglement  network  for  action. 
Straight  sets  at  night  pose  a  higher  level 
of  risk  of  entanglement  to  whedes  than 
strike  sets  or  straight  sets  diuing  the 
day,  because  fishers  are  not  as  actively 
involved  with  straight  set  gear  (in 
comparison  to  the  strike  set  method 
used  in  southeast  Atlantic  waters),  and 
whales  are  much  more  difficult  to  spot 
at  night  due  to  darkness.  Through  this 
final  rule,  NMFS  aims  to  reduce  the 
potential  for  the  entanglement  of  right 
whales  in  straight  set  gillnet  gear.  Due 
to  the  gear  restrictions,  the  final  rule 
will  also  reduce  the  likelihood  of  effort 
influx  into  the  fishery  in  the  future, 
thereby  further  reducing  the  potential 
likelihood  of  entanglements. 

Figure  1  shows  the  boundaries  for  the 
southeast  U.S.  restricted  area.  Currently 
the  Southeast  U.S.  shark  gillnet  fishery 
is  regulated  using  these  boimdaries  (50 
CFR  229.32  (f)(1)). 
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Comments  and  Responses 

NMFS  received  eight  sets  of  written 
comments  on  the  proposed  rule  by  the 
May  28,  2002,  deadline.  The  comments 
were  considered  in  developing  this  final 
rule  to  amend  the  regulations  that 
implement  the  ALWTRP  and  are 
responded  to  here. 

General  Comments 

Comment  1;  Seven  commenters 
generally  supported  the  proposed  rule 
to  reduce  entanglement  risk  to  right 
whales.  Two  of  the  seven  conunenters 
generally  believed  that  the  proposed 
prohibition  would  protect  whales  and 
reduce  the  potential  for  whale 
entanglements.  One  conunenter  urged 
NMFS  to  expedite  the  publication  of  the 
final  rule. 

Response:  By  this  final  rule,  NMFS  is 
amending  the  regxilations  that 
implement  the  ALWTRP  to  provide 
further  protection  for  large  whales,  with 
an  emphasis  on  right  whales  due  to 
their  critical  status.  Based  on  NMFS' 
current  understanding  of  the  right  whale 
population  and  local  fisheries,  NMFS 
believes  the  prohibition  defined  by  this 
final  rule  shoiild  reduce  entanglement 
risk  to  right  whales. 

Comment  2:  Two  commenters 
generally  believed  that  the  regulations 
were  not  restrictive  enough.  Two 
commenters  believed  NNQ^S  needs  to  do 
more,  such  as  implementing  a  year- 
round  ban  on  gillnets  in  all  waters, 
similar  to  what  some  states  have 
implemented  in  the  southeast  United 
States.  One  commenter  supported  a  ban 
on  all  nets  that  kill  both  target  and  non- 
target  species.  One  commenter 
suggested  that  further  action  may  be 
necessary,  such  as  a  proactive, 
precautionary  approach  in  order  to  offer 
real  bycatch  risk  reduction. 

Response:  Taking  into  account  the 
economics  of  the  affected  fisheries, 
technological  feasibility,  and  stock 
status,  NMFS  believes  the  final 
regulations  adequately  reduce  the 
potential  for  right  whale  entanglement 
due  to  gillnets  in  the  southeast  United 
States.  At  this  time,  NMFS  does  not 
support  a  year-round  ban  on  gillnets  in 
all  waters  including  Federal  waters  to 
protect  marine  animals.  Should  new 
scientific  information  indicate  the 
necessity  for  additional  management 
measures,  NMFS  will  reconvene  also 
take  the  ALWTRT's  recommendations 
into  consideration  and  conduct  the 
necessary  environmental  and  economic 
analyses  to  determine  the  potential 
benefits  and  costs  associated  with  any 
proposed  measures. 

Comment  3:  One  commenter  urged 
NMFS  to  continue  working  with  coastal 
states  on  marine  mammal  conservation. 


Response:  NMFS  agrees  with  the 
necessity  and  utility  of  cooperating  with 
coastal  states  on  marine  mammal 
conservation,  and  NMFS  plans  to 
continue  its  current  partnerships.  Some 
of  the  ciurent  efforts  which  NMFS  plans 
to  continue  include  interagency 
cooperation  on  marine  mammal 
stranding  issues,  instituting  ESA  section 
6  agreements  with  states,  entering  into 
Memorandums  of  Agreement  with  states 
on  conservation  issues,  facilitating 
regional  policy  discussions,  and 
participating  in  the  Southeast  U.S. 
Implementation  Team  to  implement  the 
nght  whale  recovery  plan. 

Comment  4:  One  commenter 
emphasized  the  need  to  continue 
research  on  Atlantic  whale  siuvival  and 
management  efforts  to  return  the 
populations  to  viable  levels. 

Response:  NMFS  is  actively 
conducting  and  supporting  research  on 
Atlantic  whales  and  Atlantic  fisheries' 
gear  modifications.  NMFS  has  gear 
laboratories  and  research  teams  that 
specifically  focus  on  gear  development 
and  testing,  has  marine  mammalogists 
and  statisticians  conducting  the  science 
necessary  to  better  imderstand  Atlantic 
whales  and  the  risks  associated  with 
them,  and  has  fishery  management 
specialists  whose  time  is  completely 
dedicated  to  implementing  management 
actions  to  protect  and  conserve  Atlantic 
whales  and  provides  financial  support 
to  numerous  entities  involved  in  whale 
research  and  gear  research  activities. 
NMFS  makes  its  management  decisions 
on  the  best  available  inJPormation,  and  it 
spends  a  great  deal  of  money  and 
resources  to  expand  its  knowledge  base. 
NMFS  will  continue  to  expand  these 
programs  as  funding  allows. 

Comment  5:  One  commenter 
requested  that  NMFS  expand  the 
management  area  southward  another  60 
miles  to  east  of  Jupiter  Inlet  or  to 
Latitude  27°0.0'  to  protect  right  whales 
and  other  marine  species  such  as 
leatherback  tiutles  and  sharks. 

Response:  Given  the  residts  of  a 
recent  data  analysis,  NMFS  believes  this 
final  rule  should  include  only  those 
waters  designated  by  the  existing 
southeast  U.S.  restricted  area  in  order  to 
protect  right  whales  fit)m  potential 
entanglement  due  to  straight  sets  of 
gillnets.  NMFS  believes  the  most 
important  winter/calving  areas  known 
are  within  the  latitudinal  boimdaries 
identified  in  the  existing  ALWTRP  rule 
(50  CFR  229.32).  although  northern  right 
whales  are  occasionally  sighted  outside 
this  area.  NMFS,  with  the  assistance  of 
the  Florida  Fish  and  Wildlife 
Conservation  Commission's  Florida 
Marine  Research  Institute  (FMRI), 
conducted  an  analysis  of  aerial  siuvey 


data  to  determine  the  frequency  of  right 
whale  sightings,  as  a  measure  of  the 
likelihood  of  right  whale  presence  in  the 
expanded  management  area 
recommended  by  the  commenter.  The 
analysis  reviewed  the  aerial  survey 
tracks  flown  by  FMRI  over  the  waters 
bounded  by  27°51.0'N.  to  27°0.0T^., 
from  Florida's  Eastern  coastline  to  80* 
W.  The  analysis  consisted  of  127  days 
between  February  14, 1992,  and  March 
31,  2001,  though  several  days  had 
limited  search  effort  in  the  area.  During 
the  127  days,  there  were  six  right  whale 
sighting  events,  totaling  11  individuals. 
NMFS  does  not  believe  that  the  nimiber 
of  animals  sighted  over  the  10-year 
period  warrants  the  requested  area 
expansion  to  waters  south  of  27°51.0^^I. 
Public  feedback  on  right  whale  sightings 
is  important  to  the  agency,  and  the 
agency  will  take  public  sightings  into 
consideration  along  with  aerial  survey 
data  as  it  periodically  reviews  critical 
habitat  and  the  southeast  U.S.  restricted 
area  boimdaries. 

NMFS  has  the  authority  to  regulate 
U.S.  waters  for  ESA  listed  species  such 
as  leatherback  turtles;  however,  NMFS 
does  not  believe  at  this  point  in  time 
that  an  expansion  of  the  gillnet 
restriction  area,  as  defined  by  this  final 
rule,  is  warranted  for  leatheihack  turtles 
or  sharks.  Furthermore,  this  would  be 
an  inappropriate  rationale  for  action  on 
a  rule  implementing  take  reduction 
provisions  imder  the  MMPA. 

Comment  6:  Based  on  economic 
effects,  one  commenter  objected  to  the 
definition  of  "night"  used  in  the 
proposed  rule.  "Night"  is  defined  as  any 
time  between  one-half  hoiu  before 
simset  and  one-half  hour  after  simrise, 
as  per  the  ALWTRP  (50  CFR  229.2). 
Instead  of  the  proposed  rule's 
definition,  the  commenter  requested 
that  NMFS  define  "night"  as  any  time 
between  one-half  hour  after  simset  and 
one-half  hour  before  sunrise.  The 
conunenter  stated  that  fishers  rely  on 
the  low  light  conditions  to  catch  a 
substantial  amoimt  of  fish.  The 
commenter  believed  that  the  fishery's 
temporal  feature  has  not  had  an 
adequate  economic  analysis. 

Response:  The  commenter  suggests  a 
change  in  the  definition  of  night  which 
would  result  in  two  extra  hours  of 
permitted  fishing  each  day  (as  compared 
to  the  proposed  rule)  in  which  straight 
sets  of  gillnets  in  the  Southeast  Atlantic 
gillnet  fishery  would  be  legal.  NMFS 
believes  the  change  in  the  definition  of 
night  for  this  measure  is  not  warranted  - 
on  an  economic  impact  basis. 

Available  data  do  not  demonstrate 
that  the  fishing  behavior  or 
methodology  restricted  by  this  final  rule 
(straight  set  gillnets  at  night)  is  utilized 
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to  a  great  extent  in  the  restricted  area. 
Data  on  average  trip  times,  landings, 
soak  times,  and  vessel  characteristics 
indicate  that  the  fishery  is  primarily 
prosecuted  as  a  day  fishery  generating 
less  than  $167  per  year  of  gross 
revenues.  Taking  into  account  the 
number  of  vessels  participating  in  the 
straight  set  gillnet  fishery  (fi-om  41  to 
62),  vessels  average  less  than  $4  income 
annually,  indicating  that  the  fishery  is 
likely  of  lowly  economic  profitability  to 
the  fleet  as  a  whole.  Virtually  all 
recorded  gillnet  harvests  bom  this  area 
and  season  are  attributed  to  runaround 
gillnets  and  not  straight  set  gillnets. 
Whether  spread  over  multiple 
participants  or  attributed  to  a  single 
vessel,  NMFS  believes  restricting  the 
use  of  this  gear  diuing  the  times  defined 
as  "night"  will  not  significantly  reduce 
profits  for  fishery  participants. 
Therefore,  any  direct  economic  impacts 
on  the  fishery  will  be  minimal  since  the 
fishery  does  not  substantially  operate  in 
the  manner  being  restricted. 

NMFS  believes  the  current  definition 
of  "night"  used  in  this  final  rule  takes 
into  consideration  stakeholders' 
economic  concerns  and  does  not  result 
in  substantial  economic  impact 
sufficient  to  warrant  changing  the 
definition  of  night  as  requested. 

Comment  7:  One  commenter 
requested  that  NMFS  reconvene  the 
ALWTRT  and  the  southeast  sub-group 
to  review  and  re-evaluate  bycatch 
mitigation  strategies. 

Response:  NMFS  values  the 
ALWTRT's  input  to  reduce  the 
incidental  take  of  large  whales  in 
commercial  fisheries  and  believes  the 
regional  sub-group  process  is  an 
effective  means  of  addressing  regionally 
specific  management  needs.  During  the 
early  months  of  2002,  NMFS 
implemented  several  management 
actions  including  Dynamic  Area 
Management,  Seasonal  Area 
Management,  and  gear  modifications. 
NMFS  intends  to  reconvene  the 
ALWTRT  to  discuss  the  effectiveness  of 
these  measures  and  to  determine  if 
further  measures  are  warranted  based  on 
the  best  available  information.  Though 
NMFS  has  not  finalized  meeting  dates  at 
this  time,  in  order  to  ensure  public 
participation  in  commercial  fishery 
management,  NMFS  will  inform  both 
the  ALWTRT  and  the  general  public  of 
the  logistics  of  futiue  meetings  of  the 
ALWTRT. 

Two  comments  were  received  after 
the  close  of  the  public  comment  period. 
Since  the  comments  reflected  unique 
thoughts  not  previously  identified 
during  the  public  comment  peritxi, 
NMFS  has  chosen  to  respond  to  them. 


Comment  8:  One  commenter 
suggested  that  NMFS  consider  a 
visibility  threshold  such  as  "no  sets 
anytime  when  visibility  is  less  than  400 
yds"  (366  m).  NMFS  stated  in  the 
proposed  rule  that  "straight  sets  at  night 
pose  a  higher  level  of  risk  to 
entanglement  to  whales  . . .  because 
whales  are  much  more  difficult  to  spot 
at  night  due  to  darkness."  The 
commenter  was  concerned  that  whales 
can  be  difficult  to  spot  in  the  dense  fog 
which  often  occius  in  the  right  whale 
calving  area  diuing  the  winter. 

Response:  Taking  into  account 
technological  feasibility  and  stock 
status,  NMFS  believes  the  final 
regulations  adequately  reduce  the 
potential  for  right  whale  entanglement 
due  to  gillnets  in  the  southeast  United 
States.  At  this  time,  NMFS  does  not 
support  further  restrictions  on  the  non- 
shark  gillnet  fishery  which  would  only 
allow  operation  at  times  where  visibility 
is  equal  to  or  greater  than  400  yds  (366 
m).  Should  additional  scientific 
information  indicate  the  necessity  for 
additional  management  measures  such 
as  a  visibility  threshold  on  gillnets 
similar  to  the  shark  gillnetters,  NMFS 
will  reconvene  the  ALWTRT  to  discuss 
this  potential  management  measure  and 
others.  NMFS  will  take  the  ALWTRT's 
recommendations  into  consideration 
and  conduct  the  necessary 
environmental  and  economic  analyses 
to  fully  disclose  the  potential  benefits 
and  costs  associated  with  all  proposed 
measures. 

Comment  9:  One  commenter 
suggested  that  NMFS  better  define  the 
subject  gillnet  gear's  characteristics  in 
order  to  differentiate  the  gear  from  that 
used  in  the  shark  gillnet  fishery.  The 
conunenter  said  that  the  subject  gear  in 
the  proposed  rule  differs  fi-om  gillnet 
gear  used  to  target  sharks,  because  the 
subject  gear  is  relatively  low  in  tensile 
strength,  has  small  sized  mesh,  and  the 
deployed  gear  is  small  in  scope.  One 
suggestion  for  defining  the  subject 
gillnet  gear's  characteristics  was  to 
include  a  maximum  ceiling  on  net 
length,  mesh  size,  and/or  tensile 
strength  in  this  final  rule. 

Response:  The  proposed  rule  uses  the 
MMPA's  LOF  definition  for  the 
Southeast  Atlantic  Gillnet  Fishery,  and 
NMFS  believes  further  gear  descriptions 
by  tensile  strength,  mesh  size,  or  target 
species  are  not  necessary  to  clarify  the 
proposed  rule  and  its  affected  fishers. 

Under  the  MMPA's  LOF.  there  are 
two  types  of  gillnet  gear  categorized  in 
the  southeast  United  States:  Southeast 
Atlantic  Gillnet  and  Southeastern  U.S. 
Atlantic  Shark  Gilhiet.  NMFS  currently 
has  restrictions  on  the  Southeastern  U.S. 
Atlantic  Shark  Gillnet  Fishery  which 


has  been  defined  in  50  CFR  229.32  as 
any  gillnets  which  fish  in  waters  south  ' 
of  the  South  Carolina/Georgia  border 
with  webbing  of  5  inches  (12.7  cm)  or 
greater  stretched  mesh. 

Under  the  ESA,  additional  whale 
conservation  measures  were  required  for 
gillnet  gear  which  did  not  have 
adequate  management  restrictions  in 
place  to  reduce  the  likelihood  of  whale 
entanglement.  Therefore,  through  the 
proposed  rule,  NMFS  proposed  whale 
conservation  measures  for  the  Southeast 
Atlantic  Gillnet  Fishery  which  includes 
any  type  of  gillnet  gear  for  any  species 
(except  shark  gillnetting  effort  using  5-  • 
inch  (12.7  cm)  or  greater  stretched  mesh 
south  of  the  South  Carolina/Georgia 
border)  in  waters  south  of  a  line 
extending  due  east  from  the  North 
Carolina/South  Carolina  border  and 
south  and  east  of  the  fishery 
management  council  demarcation  line 
between  the  Atlantic  Ocean  and  the 
Gulf  of  Mexico  (50  CFR  600.105). 
Through  the  proposed  rule  and  the  pre- 
existing requirements  for  shark 
gilbietters,  NMFS  regulated  the  full 
suite  of  gillnet  users  in  the  Atlantic 
south  of  the  South  Carolina/Georgia 
border.  Fiuther  descriptions  in  the 
subject  rule  to  differentiate  the  two 
fisheries  beyond  their  current  LOF 
definitions  may  inadvertently  exclude  a 
part  of  the  gillnet  fishery  population 
which  this  regulation  is  attempting  to 
address.  Therefore,  NMFS  does  not' 
believe  that  further  gear  descriptions  are 
necessary.  NMFS  will  take  this 
recommendation  into  advisement 
during  future  LOF  actions  to  ensure  that 
fishery  descriptions  are  clear. 

Classification 

This  final  rule  does  not  include  a 
coUection-of-information  requirement 
subject  to  the  Paperwork  Reduction  Act. 

Tne  Chief  Counsel  for  Regulation  of 
the  Department  of  Commerce  certified 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
final  rule,  if  adopted,  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  basis  for  this  certification  follows: 

The  MMPA  provides  the  statutory 
basis  for  the  rule.  The  final  rule  would 
prohibit  the  use  of  straight  set  gillnets 
in  the  southeast  U.S.  restricted  area  at 
night  &t>m  November  15  through  March 
31,  annually,  unless  the  fishing  activity 
was  exempted  under  50  CFR 
229.32(f)(3)(iii),  which  pertains  to 
fishing  for  sharks  with  strikenet  gear. 
Strikenet  gear  is  exempt  if  no  nets  are 
set  at  night  or  when  visibility  is  less 
than  400  yards  (460m),  each  set  is  made 
under  the  observation  of  a  spotter  plane, 
if  a  right,  humpback,  fin  or  minke  whale 
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moves  within  3  nautical  miles  o  the  set 
gear,  the  gear  is  removed  immediately 
from  the  water. 

The  objective  of  this  final  rule  is  to 
eliminate  serious  injuries  or  mortalities 
of  right  whales  attributable  to 
entanglements  with  fishing  gear  and 
takes  into  account  the  time  and  area 
during  which  right  whale  calves  are 
born. 

Available  data  do  not  demonstrate 
that  the  fishing  behavior  or 
methodology  restricted  by  this  final  rule 
(straight  set  gillnets  at  night)  is  utilized 
to  a  great  extent  in  the  restricted  area. 
Data  on  average  trip  times,  landings, 
soak  times,  and  vessel  characteristics 
indicate  that  the  fishery  is  primarily 
prosecuted  as  a  day  fishery  generating 
less  than  $167  per  year  of  gross 
revenues.  Taking  into  account  the 
number  of  vessels  participating  in  the 
straight  set  gillnet  fishery,  vessels 
average  less  than  $4  income  annually, 
indicating  that  the  fishery  is  likely  of 
lowly  economic  profitability  to  the  fleet 
as  a  whole.  Virtually  all  recorded  gillnet 
harvests  from  this  area  and  season  are 
attributed  to  nmaround  gillnets  and  not 
straight  set  gillnets.  Whether  spread 
over  multiple  participants  or  attributed 
to  a  single  vessel,  the  economic  impacts 
associated  with  this  rule  will  not 
significantly  reduce  profits  for  a 
substantial  number  of  small  entities. 
Therefore,  any  direct  economic  impacts 
on  the  fishery  will  be  minimal  since  the 
fishery  does  not  substantially  operate  in 
the  manner  being  restricted. 

Generally,  a  fish-harvesting  business 
is  considered  a  small  business  if  it  is 
independently  owned  and  operated,  not 
dominant  in  its  field  of  operation,  and 
has  annual  receipts  not  in  excess  of  $3.5 
million.  One  hundred  and  two  unique 
entities  (vessels  or  persons)  have 
reported  landings  in  this  fishery  over 
the  1997-2000  fishing  seasons.  Total 
dockside  value  of  commercial  harvests 
by  these  entities  from  all  fishing 
activities  and  all  gears  averaged  from 
$16,000  to  $24,000  per  year  over  this 
period.  The  maximum  gross  revenues 
were  less  than  $300,000.  All  of  these 
entities  are  considered  small  business 
entities.  Thus,  business  operations  in 
this  fishery  consist  solely  of  small 
business  entities. 

The  determination  of  significant 
economic  impact  can  be  ascertained  by 
examining  two  criteria: 
Disproportionality  and  profitability.  The 
disproportionality  question  is:  Do  the 
regulations  place  a  substantial  niunber 
of  small  entities  at  a  significant 
competitive  disadvantage  to  large 
entities?  All  business  entities 
participating  in  the  area  of  the  South 
Atlantic  Gillnet  Fishery  are  considered 


small  business  entities.  Thus,  the  issue 
of  disproportionality  does  not  arise  in 
the  present  case. 

The  profitabiHty  question  is:  Do  the 
regulations  significantly  reduce  profit 
for  a  substemtial  number  of  small 
entities?  The  predominant  harvest 
methodology  in  this  fishery  is 
nmaround  (i.e.,  strike)  gillnets  and  day 
trips  and  not  the  methodology  restricted 
by  this  document.  Less  than  $500,  or 
$167  per  year,  of  reported  landings  from 
all  participants  over  the  1997-2000 
fishing  seasons  (1997-98, 1998-99, 
1999-2000)  is  potentially  attributable  to 
straight  set  gillnets.  On  this  basis,  the 
Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Coimsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
final  rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  NMFS 
received  only  one  public  comment 
relating  to  the  economic  impacts  of  this 
final  rule.  NMFS  considered  this 
comment  before  it  approved  this  final 
rule,  and  NMFS  characterized  and 
responded  to  it  in  the  "Comments  and 
Responses"  section  of  the  preamble  to 
this  final  rule,  as  comment/response 
number  6.  No  changes  to  this  final  rule 
were  made  as  a  result  of  the  comment 
received.  NMFS  believes  the  economic 
analysis  adequately  characterized  the 
impact  of  the  proposed  rule  on  affected 
fisheries  and  the  RFA  analysis  and 
copies  of  the  RIR  are  available  (see 
ADDRESSES). 

This  final  rule  has  been  determined 
not  to  be  significant  for  the  purposes  of 
Executive  Order  12866. 

NMFS  requested  consultation  under 
section  7  of  the  ESA  regarding  the 
proposed  action.  As  described  in  the 
proposed  rule,  the  proposed  action  was 
developed  to  address  a  Reasonable  and 
Prudent  Alternative  (RPA)  identified  in 
four  Biological  Opinions  (BOs)  on  the 
multispecies,  spiny  dogfish,  monkfish, 
and  lobster  fisheries  on  Jime  14,  2001. 
The  objective  of  the  RPA  is  to  eliminate 
mortality  and  serious  injiuies  of  right 
whales,  eliminate  serious  and  prolonged 
right  whale  entanglements,  and 
significantly  reduce  the  total  number  of 
right  whale  entanglements.  On  February 
7,  2002,  NMFS  concluded  that  since  the 
proposed  action  would  implement  an 
RPA  under  existing  BOs,  the  action  did 
not  warrant  further  analysis  under  the 
ESA  at  that  time.  NMFS  stated  that  the 
issuance  of  the  proposed  action  does  not 
change  the  basis  for  the  finding  of  the 
June  14.  2001,  BOs;  instead,  the  rule 
directly  addresses  the  gear  restriction 
RPA  from  those  findings. 


NMFS  requested  an  Essential  Fish 
Habitat  (EFH)  review  of  the  proposed 
action  and  received  a  determination  that 
the  proposed  gillnet  restrictions  would 
not  adversely  affect  EFH  of  species 
managed  by  the  NMFS  or  the  South 
Atlantic  Fishery  Management  Coimcil. 

NMFS  has  determined  that  the  final 
action  is  consistent  to  the  maximimi 
extent  practicable  with  the  coastal  zone 
management  programs  of  those  affected 
Atlantic  coastal  states  that  have 
approved  coastal  zone  management 
programs:  Georgia  and  Florida.  The 
proposed  rule,  RIR,  RFA  analysis,  and 
EA  were  submitted  to  the  responsible 
state  agencies  for  their  review  under 
section  307  of  the  Coastal  Zone 
Management  Act.  Florida  concurred  that 
the  proposed  action  is  consistent  to  the 
maximum  extent  practicable  with  tbeir 
applicable  CZMA  regulations. 

The  Georgia  Coastal  Management 
Program  (GCMP)  objected  to  NMFS' 
determination  that  the  amendment  to 
the  ALWTRP  is  consistent  to  the 
maximum  extent  practicable  with  the 
enforceable  policies  of  the  GCMP, 
pursuant  to  15  CFR  part  930,  subpart  C. 
NMFS  is  required  by  law  to  rely  on  the 
best  scientific  information  available  to 
develop  fishery  management  actions. 
NMFS  believes  a  complete  gillnet 
prohibition,  as  suggested  by  Georgia, 
would  be  in  direct  conflict  with  several 
of  NMFS'  statutory  obligations  because 
there  is  not  sufficient  documented 
evidence  at  this  time  to  justify  the 
gillnet  prohibition.  Therefore,  current 
statutory  obligations  restrict  NMFS' 
ability  to  be  fully  consistent  with  the 
GCMP,  and  the  proposed  action  remains 
the  legally  appropriate  decision  at  this 
time. 

NMFS  shares  Georgia's  concern 
regarding  bycatch  and  bycatch  mortality 
rates  in  gillnet  fisheries  and  continues 
to  dedicate  resources  to  evaluate  the 
degree  to  which  gillnet  fisheries  affect 
protected  species.  NMFS  encourages 
Georgia  and  all  coastal  states  to  submit 
data  collected  through  state  activities, 
and  NMFS  will  continue  tb  work  with 
Georgia  to  address  the  issues  with 
gillnet  fisheries  in  Federal  waters  off  the 
coasts  of  Georgia  and  Florida. 

NMFS  prepared  a  draft  EA  for  the 
proposed  action,  as  described  in  the 
proposed  rule.  NMFS  did  not  receive 
any  comments  on  the  EA  during  the 
public  comment  period.  The  Assistant 
Administrator  for  Fisheries,  NOAA  has 
determined,  based  on  an  EA  prepared 
-  under  the  National  Environmental 
Policy  Act  (NEPA),  that  implementation 
of  these  regulations  would  not  have  a 
significant  impact  on  the  human 
environment.  As  a  result  of  this 
determination,  an  environmental  impact 
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statement  is  not  required.  A  copy  of  the 
final  EA  prepared  for  this  rule  is 
available  upon  request  (see  ADDRESSES). 

Federalism  Impact  Statement 

This  final  rule  contains  policies  with 
federalism  implications  that  were 
sufficient  to  warrant  preparation  of  a 
federalism  summary  impact  statement 
imder  Executive  Order  13132. 
Accordingly,  the  Assistant  Secretary  for 
Legislative.and  Intergovernmental 
A£^urs  provided  notice  of  the  proposed 
action  to  the  appropriate  officials  of  the 
affected  state  and  local  governments 
through  a  letter  mailed  to  those  officials 
in  April  2002.  Specifically,  the  letter 
was  sent  to  the  state  of  Florida  and 
Georgia.  The  letter  described  NMFS' 
position  supporting  the  need  to  issue 
the  regulation,  specifically  the  need  to 
reduce  the  risk  of  entanglement  of  large 
whales,  including  right  whales.  The 
state  and  local  officials  did  not  raise  any 
concerns  in  direct  response  to  the  April 
2002  letter. 

List  of  Sttbiects  in  50  CFR  Part  229 

Administrative  practice  and 
procediu^,  Confidential  business 
information,  Fisheries,  and  Marine 
mammals. 

Dated:  September  17,  2002. 
Rebecca  Lent, 

Deputy  Assistant  Administrator  for 
Regulatory  programs,  national  marine 
Fisheries  Services. 

For  the  reasons  set  out  in  the 
preamble,  the  National  Marine  Fisheries 
Service  amends  50  CFR  part  229  as 
follows: 

PART  229— AUTHORIZATION  FOR 
COMMERCIAL  FISHERIES  UNDER  THE 
MARINE  MAMMAL  PROTECTION  ACT 
OF  1972 

1.  The  authority  citation  for  part  229 
continues  to  read  as  follows: 

Authority:  Authority:  16  U.S.C.  1371  et 
seq. 

1.  In  §  229.3,  paragraph  (k)  is  revised 
to  ^ad  as  follows: 

$229^    Prohibitions. 

***** 

(k)  It  is  prohibited  to  fish  with  gillnet 
gear  in  the  areas  and  for  the  times 
specified  in  §  229.32(f)(1)  through  (f)(4), 
unless  the  gear  or  the  person  with 
gillnet  gear  complies  with  the  gear 
marking  requirements  specified  in 
§  229.32(f)(2).  the  requirements  for 
observer  coverage  as  specified  in 
§  229.32(f)(3),  and  the  closures, 
requirements,  and  other  restrictions  as 
specified  in  §  229.32(f)(4). 


4.  In  §  229.32,  the  heading  of 
paragraph  (f)  and  paragraph  (f)(3)  are 
revised;  and  paragraph  (f)(4)  is  added  to 
read  as  follows: 

S  229.32    Atlantic  large  whale  tain 
reduction  plan  regulations. 

***** 

(f)  Restrictions  applicable  to  the 
southeast  U.S.  restricted  area  and  the 
southeast  U.S.  observer  area.  *  *  * 

•        *        •        *        * 

(3)  Observer  requirement.  No  person 
may  fish  vdth  shark  gillnet  gear  in  the 
southeast  U.S.  observer  area  from 
November  15  through  March  31  of  the 
followring  year  unless  the  operator  of  the 
vessel  calls  the  SE  Regional  Office  in  St. 
Petersburg,  FL  not  less  than  48  hours 
prior  to  departing  on  any  fishing  trip  in 
order  to  arrange  for  observer  coverage.  If 
the  Regional  Office  requests  that  an 
observer  be  taken  on  board  a  vessel 
during  a  fishing  trip  at  any  time  from 
November  15  through  March  31  of  the 
following  year,  no  person  may  fish  with 
shark  gillnet  gear  aboard  that  vessel  in 
the  southeast  U.S.  observer  area  unless 
an  observer  is  on  board  that  vessel 
diuing  the  trip. 

(4)  Restricted  period,  closure  and 
restrictions,  and  exemption,  (i) 
Restricted  period.  The  restricted  period 
for  the  southeast  U.S.  restricted  area  is 
fit>m  November  15  through  March  31  of 
the  following  year,  unless  the  Assistant 
Administrator  re\Tses  this  restricted 
period  in  accordance  with  paragraph  (g) 
of  this  section. 

(ii)  Closure  for  shark  gillnet  gear. 
Except  as  provided  under  paragraph 
(f)(4)(iv)  of  this  section,  no  person  may 
fish  with  shark  gillnet  gear  in  the 
southeast  U.S.  restricted  area  during  the 
restricted  period. 

(iii)  Restrictions  for  straight  sets. 
Except  as  provided  for  shark  gillnet  gear 
under  paragraph  (f)(4)(iv)  of  this  section, 
no  person  may  fish  with  a  straight  set 
of  gillnet  gear  at  night  in  the  southeast 
U.S.  restricted  area  during  the  restricted 
period.  A  straight  set  is  defined  as  a  set 
in  which  the  gillnet  is  placed  in  a  line 
in  the  water  column,  as  opposed  to  a 
circular  set  in  which  the  gillnet  is 
placed  to  encircle  an  area  in  the  water 
column. 

(iv)  Special  provision  for  strikenets. 
Fishing  for  sharks  with  strikenet  gear  is 
exempt  from  the  restrictions  under 
paragraphs  (f)(4)(ii)  and  (f)(4)(iii)  of  this 
section  if: 

(A)  No  nets  are  set  at  night  or  when 
visibility  is  less  than  500  yards  (460m). 

(B)  Each  set  is  made  luider  the 
obsOTvation  of  a  spotter  plane. 

(C)  No  net  is  set  within  3  nautical 
miles  of  a  right,  humpback,  fin  or  minke 
whale. 


(D)  If  a  right,  humpback,  fin  or  minke 
whale  moves  within  3  nautical  miles  of 
the  set  gear,  the  gear  is  removed 
immediately  from  the  water. 

***** 
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DEPARTMENT  OF  COMMERCE 

MnHonel  Oc— nic  end  Atmoaphoric  ~ 
Adniinistrsllon 

50  CFR  Part  635 

P.D.  091302A] 

Atlantic  Highly  Migratory  Speciaa 
Fishariaa;  Atlantic  Bluefin  Tuna 

AQENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Atlantic  bluefin  tima  retention 

limit  adjustments. 

SUMMARY:  NMFS  has  determined  that 
the  Atlantic  bluefin  tuna  (BFT)  General 
category  daily  retention  limit  should  be 
adjusted  in  order  to  aUow  for  maximum 
utilization  of  the  General  category 
September  time-period  subquota. 
Therefore,  NMFS  increases  the  daily 
retention  limit  to  two  large  medium  or 
giant  BFT  through  September  30,  2002. 
Additionally,  NMFS  adjusts  the  BFT 
daily  retention  limit  for  vessels 
participating  in  the  recreational  fishery 
that  are  permitted  in  the  AUantic  Highly 
Migratory  Species  (HMS)  Charter/ 
Headboat  category  and  that  are  licensed 
by  the  U.S.  Coast  Guard  (USCG)  to  cany 
more  than  six  passengers.  The  daily 
retention  limit  for  these  vessels  is 
adjusted  to  one  BFT  per  angler,  up  to  a 
maximiun  of  20  per  vessel  through 
October  31,  2002.  These  actions  are 
being  taken  to  provide  increased  fishing 
opportunities  in  all  areas  without 
risking  overharvest  of  the  quotas 
established  for  the  respective  categories. 
DATES:  The  BFT  General  category  daily 
retention  limit  adjustment  is  effective 
September  20,  2002  through  September 
30,  2002. 

The  daily  retention  limit  for  vessels 
permitted  in  the  HMS  Charter/Headboat 
category,  and  licensed  by  USCG  to  carry 
more  than  six  passengers,  is  effective 
September  20,  2002  through  October  31, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Brad 
McHale,  97»-281-9260. 
SUPPLEMENTARY  INFORMATION: 
Regidations  implemented  under  the 
authority  of  the  Atlantic  Tunas 
Convention  Act  (16  U.S.C.  971  et  seq.) 
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and  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act;  16  U.S.C.  1801 
et  seq.)  governing  the  harvest  of  BFT  by 
persons  and  vessels  subject  to  U.S. 
jiirisdiction  are  found  at  50  CFR  part 
635.  Section  635.27  subdivides  the  U.S. 
BFT  quota  recommended  by  the 
hitemational  Commission  for  the 
Conservation  of  Atlantic  Timas  (ICCAT) 
among  the  various  domestic  fishing 
categories,  and  General  category  effort 
controls  (including  time-period 
subquotas  and  restricted  fishing  days 
(RFDs))  are  specified  annually  under  50 
CFR  635.23(a)  and  635.27(a).  The  2002 
BFT  Quota  Specifications  and  General 
category  effort  controls  were  proposed 
on  June  27,  2002  (67  FR  43266). 

General  Category   I 

Under  §  635.23  (a)(4).  NMFS  may 
increase  or  decrease  the  General 
category  daily  retention  limit  of  large 
medium  and  giant  BFT  over  a  range 
from  zero  (on  RFDs)  to  a  maximum  of 
three  per  vessel  to  allow  for  maximum 
utilization  of  the  quota  for  BFT.  Based 
on  a  review  of  dealer  reports,  daily 
landing  trends,  and  the  availability  of 
BFT  on  the  fishing  grounds,  NMFS  has 
determined  that  an  increase  of  the  daily 
retention  limit  for  the  second  half  of 
September  is  appropriate  and  necessary 
to  allow  full  use  of  the  September 
subquota.  Therefore,  NMFS  adjusts  the 
General  category  daily  retention  limit 
through  September  30,  2002,  to  two 
large  medium  or  giant  BFT  per  vessel. 

The  intent  of  this  adjustment  is  to 
allow  for  maximum  utilization  of  the 
General  category  subquota  for  the 
September  time-period  (specified  under 
50  CFR  635.27(a))  by  General  category 
{>articipants  in  order  to  help  achieve 
optimum  yield  in  the  General  category 
fishery,  to  collect  a  broad  range  of  data 
for  stock  monitoring  purposes,  and  to  be 
consistent  with  the  objectives  of  the 
HMS  FMP.  1 

Angling  Category  ' 

A  recommendation  of  ICCAT  requires 
that  NMFS  limit  the  catch  of  school  BFT 
to  no  more  than  8  percent  by  weight  of 
the  total  domestic  landings  quota  over 
each  4-consecutive-year  period.  NMFS 
is  implementing  this  ICCAT 
recommendation  through  annual  and 
inseason  adjustments  to  the  school  BFT 
retention  limits,  as  necessary,  and 
through  the  establishment  of  a  school 
BFT  reserve  (64  FR  29090,  May  28. 
1999;  64  FR  29806,  June  3,  1999). 

Under  §  635.23(b)(3),  NMFS  may 
increase  or  reduce  the  recreational 
angler  retention  limit  for  any  size  class 
BFT  or  may  change  an  angler  limit  to 
vessel  trip  limit  or  vice  versa.  Size  class 


categories  of  BFT  are  defined  as  follows: 
School  size  BFT  measure  27  to  less  than 
47  inches  (69  to  less  than  119  cm) 
curved  fork  length  (CFL);  large  school 
BFT  measiire  47  to  less  than  59  inches 
(119  to  less  than  150  cm)  CFL;  small 
medium  BFT  measure  59  to  less  than  73 
inches  (150  to  less  than  185  cm)  CFL; 
large  medium  BFT  measure  73  to  less 
than  81  inches  (185  to  less  than  206  cm) 
CFL;  and  giant  BFT  measure  81  inches 
or  greater  (206  cm  or  greater)  CFL. 

Regulations  at  50  CFR  635.23(b) 
restrict  vessels  fishing  under  the  BFT 
Angling  category  quota  to  one  BFT  per 
vessel  per  day,  which  may  be  from  the 
school,  large  school,  or  small  medium 
category  and.  in  addition,  one  large 
medium  or  giant  BFT  per  vessel  per 
year.  This  retention  limit  is  subject  to 
inseason  adjustment  to  provide  for 
maximum  utilization  of  the  quota  and 
enhanced  fishing  opportunities  over  the 
range  of  the  recreational  fisheries. 
NMFS  had  issued  an  adjustment  notice 
on  June  11,  2002  (  67  FR  39869  )  to 
allow  vessels  fishing  imder  the  Angling 
category  quota  a  total  of  four  BFT  per 
day.  measuring  27  to  less  than  73  inches 
CFL.  effective  June  11,  2002.  through 
October  31.  2002. 

Over  the  last  several  years,  NMFS  has 
received  comments  that  a  retention  limit 
of  three  or  four  BFT  per  vessel  per  day 
does  not  provide  reasonable  fishing 
opportimities  for  headboats,  which  may 
carry  up  to  40  passengers  on  a  tuna 
fishing  trip.  In  order  to  increase  fishing 
and  data  collection  opportunities  in  all 
sectors  of  the  recreational  BFT  fishery. 
NMFS  is  implementing  an  alternative 
retention  limit  for  headboats  in  the  2002 
fishing  year.  NMFS  set  a  differential 
retention  limit  for  headboats  in  2001 
and  received  favorable  comments  on 
that  action.  For  headboats,  defined  as 
vessels  that  possess  an  Atlantic  HMS 
Charter/Headboat  category  permit  and 
that  are  inspected  and  licensed  by  the 
Coast  Guard  to  carry  more  than  six 
passengers,  the  daily  retention  limit 
through  October  31,  2002,  is  adjusted  to 
one  BFT  per  passenger  (not  including 
Captain  and  crew)  in  any  combination 
of  the  school,  large  school  or  small 
medium  size  classes,  with  a  maximujn 
of  20  fish  per  vessel.  NMFS  selected  the 
daily  retention  limit  and  the  duration  of 
the  daily  retention  limit  adjustment 
after  examining  past  catch  and  effort 
rates  and  the  available  quota  for  the 
2002  fishing  year. 

Subsequent  Adjustments 

From  November  1.  2002  through  May 
31.  2003.  the  daily  retention  limit  for  all 
vessels  fishing  under  the  Angling 
category  quota  will  be  one  large  school 
or  small  medium  BFT  per  vessel. 


Depending  on  the  level  of  fishing  effort 
and  catch  rates  of  BFT,  NMFS  may 
determine  that  an  interim  closure  or  an 
additional  retention  limit  adjustment  is 
necessary  to  enhance  scientific  data 
collection  from,  and  fishing 
opportunities  in,  all  geographic  areas. 
Additionally.  NMFS  may  determine  that 
an  allocation  from  the  school  BFT 
reserve  is  warranted  to  further  fishery 
management  objectives.  Closures  or 
subsequent  adjustments  to  the  daily 
retention  limit,  if  any,  will  be 
annoimced  through  publication  in  the 
Federal  Register.  In  addition,  anglers 
may  call  the  Atlantic  Timas  Information 
Line  at  (888)  872-8862  or  (978)  281- 
9305  for  updates  on  quota  monitoring 
and  retention  limit  adjustments. 

Landings  Reports 

NMFS  will  continue  to  monitor  the 
Angling  category  fishery  closely  through 
the  Automated  Landings  Reporting 
System,  the  state  harvest  tagging 
programs  in  North  Carolina  and 
Maryland,  and  the  Large  Pelagic  Survey. 
All  BFT  landed  imder  the  Angling 
category  quota  must  be  reported  within 
24  hours  of  landing  to  the  NMFS 
Automated  Landings  Reporting  System 
via  toll-free  phone  at  (888)872-8862;  or 
the  Internet  (www.nmfspermits.com);  or, 
if  landed  in  the  states  of  North  Carolina 
or  Maryland,  to  a  reporting  station  prior 
to  offloading.  Information  about  these 
state  harvest  tagging  programs, 
including  reporting  station  locations, 
can  be  obtained  in  North  Carolina  by 
calling  (800)  338-7804,  and  in  Maryland 
by  calling  (410)  213-1531. 

Catch  and  Release 

Anglers  aboard  permitted  vessels  may 
continue  to  tag  and  release  BFT  of  all 
sizes  under  a  tag-and-release  program, 
provided  the  angler  tags  all  BFT  so 
caught,  regardless  of  whether  previously 
tagged,  with  conventional  tags  issued  or 
approved  by  NMFS,  returns  such  fish  to 
the  sea  inunediately  after  tagging  with  a 
minimum  of  injiiry,  and  reports  the 
tagging,  and,  if  the  BFT  was  previously 
tagged,  the  information  on  the  previous 
tag  (50  CFR  635.26). 

Classification 

These  actions  are  taken  imder  50  CFR 
635.23(a)(4)  and  under  50  CFR 
635.23(b)(3)  and  are  exempt  from  review 
under  Executive  Order  12866. 

Authority:  16  U.S.C.  971  et  seq.  and  1801 
et  seq. 

Dated:  September  17.  2002. 
Virginia  M.  Fay, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  NaUonal  Marine  Fisheries  Service. 
[FR  Doc.  02-24021  Filed  9-17-02;  4:21  pm) 
BNJJNQ  CODE  3S10-B-C 
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FARM  CREDfT  ADMINISTRATION 
12  CFR  Part  614 

RIN  3052-AC07 

Loan  Policias  and  Operations;  Young, 
Beginning,  and  Small  Fanners  and 
Ranchers 

AGENCY:  Farm  Credit  Administration 

(FCA). 

ACTION:  Advance  notice  of  proposed 
rulemaking  (ANPRM). 

SUMMARY:  The  Farm  Credit 
Administration  (FCA  or  agency)  is 
considering  whether  regulatory  changes 
are  needed  to  enhance  the  Farm  Crecfit 
System's  (System)  service  to  young, 
begiiming,  and  small  fanners,  ranchers, 
and  producers  or  harvesters  of  aquatic 
products  (Y6S  farmers  and  ranchers) 
and  the  agency's  measurement  and 
reporting  of  the  System's  YBS  activities 
and  performance. 

DATES:  You  may  send  us  conunents  by 
December  23,  2002. 

ADDRESSES:  Send  us  your  comments  by 
electronic  mail  to  or  through  the 
Pending  Regulations  section  of  our  Web 
site,  www.fca.gov.  You  may  also  send 
written  comments  to  Thomas  G. 
McKenzie.  Director,  Regulation  and 
Policy  Division,  Office  of  Policy  and 
Analysis,  Farm  Credit  Administration, 
1501  Farm  Credit  Drive,  McLean, 
Virginia  22102-5090.  or  by  facsimile 
transmission  to  (703)  734-5784.  You 
may  review  copies  of  all  comments  we 
receive  in  the  Office  of  Policy  and 
Analysis,  Farm  Credit  Administration. 

FOR  FURTHER  INFORMATION  CONTACT: 
Samuel  R.  Coleman,  CFA,  Senior  Policy 
Analyst,  Office  of  Policy  and  Analysis, 
Farm  Credit  Administration,  McLean, 
VA  22102-5090,  (703)  883-4498.  TTY 
(703)  883-4434;  or,  Wendy  R.  Laguarda, 
Senior  Coimsel,  Office  of  General 
Counsel,  Farm  Credit  Administration,  . 
McLean,  VA  22102-5090,  (703)  883- 
4020,  TTY  (703)  883-2020. 

SUPPt£MENTARY  MFORMATION: 


L  ObjectiTes 

To  ensure  that  the  System 
accommodates  the  ciurent  and  evolving 
needs  of  YBS  farmers  and  ranchers  for 
credit  and  closely  related  services,  we 
seek  conmients  in  this  ANPRM  on  ways 
to: 

1.  Develop  clear,  meaningful,  and 
results-oriented  gmdelines  for  System 
YBS  policies  and  programs; 

2.  Effectively  measure  the  System's 
YBS  performance  to  ensure  that  the 
System  is  fulfilling  its  YBS  statutory 
mission;  and 

3.  Provide  adequate  reporting  and 
disclosiu«  to  the  public  on  the  System's 
compliance  with  its  statutory  YBS 
mission. 

n.  Background 

The  FCA's  mission  is  to  promote  a 
safe  and  sound,  competitive  System  to 
finance  agricultiue  and  rural  America  as 
authorized  by  Congress.  The  System  has 
a  special  public  piupose  concerning 
YBS  farmers  and  ranchers.  Since  1980, 
Congress  has  required  the  System  to 
prepare  programs  for  furnishing  sound 
and  constructive  credit  and  related 
services  to  YBS  fanners  and  ranchers. 
Specifically,  section  4.19(a)  of  the  Farm 
Credit  Act  of  1971,  as  amended  (Act) 
states: 

Under  policies  of  the  district  Farm  Credit 
Bank  board,  each  Federal  land  bank 
association  and  production  credit 
association '  shall  prepare  a  program  for 
furnishing  sound  and  constructive  credit  and 
related  services  to  young,  beginning,  and 
small  farmers  and  ranchers.  Such  programs 
shall  assure  that  such  credit  and  services  are 
available  in  coordination  with  other  units  of 
the  Farm  Credit  System  serving  the  territory 
and  with  other  governmental  and  private 
sources  of  credit. 

Even  before  the  issuance  of  the  Act 
and  its  1980  amendments,  the  System 
had  been  serving  all  categories  of  YBS 
fanners  and  ranchers.  The  agency 
believes  the  System's  continued  success 
at  serving  all  three  categories,  "young," 
"beginning,"  and  "small"  fanners  and 
ranchers  is  crucial  to  a  futuire  generation 
of  farmers  and  ranchers  and  a  strong 
agricultural  economy. 

A.  FCA's  Focus  on  YBS  Lending 

In  1998,  the  FCA  Board  adopted  a 
policy  statement  that  called  for  a 


renewed  commitment  by  the  System  to 
YBS  lending,  provided  guiding 
principles  for  enhanced  service  to  YBS 
fanners  and  ranchers,  and  revised 
definitions  for  "young,"  "beginning," 
and  "small"  fanners  and  ranchers.^  To 
implement  the  policy  statement,  the 
FCA  also  issued  a  bookletter  to  the 
System  that  provided  the  revised  YBS 
definitions  and  reporting  procedures 
that  were  fully  phased  in  by  January  1, 
2001.3  FCA  also  requires  the  System  to 
respond  each  year  to  a  comprehensive 
questioimaire  about  the  management 
and  credit  components  of  its  YBS  and 
outreach  programs. 

Since  1999,  YBS  lending  programs 
have  been  a  "focus  area"  of  agency 
examinations  where,  among  other 
factors,  the  agency  has  looked  at  the 
System's  YBS  board  policies  and 
procedures;  YBS  credit  enhancement 
programs  and  underwriting  standards; 
YBS  coordination  with  Federal,  state, 
System  or  other  credit  sources: 
demographic  studies;  marketing, 
advertising,  and  other  outreach 
programs;  and  the  quality  of  YBS 
reporting  to  System  boards  and  FCA. 

In  addition  to  this  examination  focus 
area,  the  FCA  Board  and  staff  have 
advocated  greater  attention  on  the 
System's  mission  to  serve  YBS  farmers 
and  ranchers.  For  example,  the  agency 
recenUy  recognized  several  System 
associations  for  their  siiccessful  YBS 
programs.^ 

B.  Report  by  the  General  Accounting 
Office 

On  March  8,  2002,  the  General 
Accounting  Office  (GAO)  issued  a  report 
on  the  FCA's  oversight  of  the  System's 
mission  to  serve  YBS  farmers  and 
ranchers.^  The  GAO,  after  conducting 


>  Thr  requirements  of  this  section  of  the  Act  also 
apply  to  Federal  land  credit  associations  as  defined 
in  12  CFR  619.9155  and  agricultiiraJ  credit 
associatioiu  as  defined  in  12  CFR  619.9015 


2  FCA-PS-75,  Farm  Credit  System  Service  to 
Young,  Beginning,  and  Small  Farmers  and 
Ranchers,  effective  December  10.  1998,  available  on 
the  FCA  Web  site,  www.fca,gov  (under  Legal  Info,. 
FCA  Handbook). 

'  FCA  BL-040,  Policy  and  Reporting  Changes  for 
Young,  Beginning,  and  Small  Farmers  and  Ranchers 
Programs,  issued  December  11, 1998.  available  on 
the  FCA  Web  site,  www.fca.gov  (under  L«gal  Info., 
FCA  KUndbook). 

*  See  remarks  by  the  Honorable  Michael  M.  Reyna 
l>efore  the  19th  Annual  Farm  Credit  Council 
meeting,  January  22,  2002.  available  on  the  FCA 
Web  site,  www.fca.gov  (under  About  FCA.  FCA 
Board,  Testimony.  Statements,  and  Speeches). 

'  Farm  Credit  Administration:  Oversight  of 
Special  Mission  to  Serve  Young,  Beginning,  and 
Siball  Farmers  Needs  to  be  Improved  (GAO-02- 

ConilniMd 
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its  revievv  that  began  in  July  2001, 
recommended  that  the  agency 
strengthen  its  oversight  role  of  the 
System's  YBS  lending,  promote  YBS 
compliance,  and  highlight  the  System's 
efforts  to  provide  service  to  YBS  by: 

1.  Promulgating  a  regulation  that 
outlines  specific  activities  and 
standards  that  constitute  an  acceptable 
program  to  implement  the  YBS  statutory 
requirement; 

2.  Ensuring  that  examiners  follow  the 
guidance  and  complete  the  appropriate 
examination  procediwes  related  to  YBS, 
and  adequately  document  the  work 
performed  and  conclusions  drawn 
during  examinations;  and 

3. Publicly  disclosing  the  results  of  the 
examinations  for  YBS  compliance  for 
individual  System  associations. 

In  its  response  to  Congress,  the  FCA 
noted  its  commitment  to  address  the 
issues  raised  in  the  GAO  report.  Seeking 
public  input  through  an  ANPRM  is  a 
valuable  step  in  ensuring  that  the 
System  designs  comprehensive  YBS 
policies  and  programs- that  have  a 
realistic  and  reasonable  likelihood  of 
success. 

m.  Questioiis        I 

1 .  What  type  of  guidelines  should 
FCA  implement  for  YBS  policies  and 
programs?  In  your  comments  to  this 
question,  please  consider  whether: 

a.  FCA  should  make  regulatory  or 
policy  changes  to  enhance  YBS  policies 
and  programs; 

b.  Guidelines  should  require  YBS 
programs  to  include  both  quantitative 
(such  as  YBS  loan  volume  and  portfolio 
percentage  goals)  and  qualitative  (such 
as  YBS  marketing  and  outreach 
strategies,  special  credit  and  related 
services  programs,  and  joint  YBS  efforts) 
performance  goals; 

c.  Guidelines  should  be  different  for 
each  YBS  category — that  is,  different 
guidelines  for  "yoimg,"  "beginning," 
and  "small"  farmers  and  ranchers; 

d.  FCA  should  require  YBS  programs 
to  include  special  credit  treatment  for 
YBS  loans  (including  guarantors, 
concessionary  underwriting  standards, 
loan  fees,  interest  rates,  and  differential 
loan  covenants); 

e.  In  addition  to  its  recent  recognition 
of  successful  YBS  programs,  FCA 
should  provide  incentives,  regulatory  or 
otherwise,  to  the  System  to  promote 
YBS  programs; 

f.  The  System  currently  offers 
appropriate  related  services,  such  as 
farm  business  consulting,  record 
keeping,  insurance,  and  tax  planning 
and  preparation  services  to  YBS  fanners 
and  ranchers;         1 


304).  available  on  the  GAO  Web  site,  www.gao.gov/ 
cgi-bin/getrpt?GAO-O2-304. 


g.  Certain  types  of  marketing  and 
outreach  activities  most  help  promote 
YBS  programs; 

h.  Certain  types  of  System 
partnerships,  alliances,  or  other  joint 
efforts  most  help  promote  YBS 
programs;  and 

i.  The  System  should  more  effectively 
use  Other  Financing  Institutions  (OFIs), 
the  Federal  Agricultural  Mortgage 
Corporation  (Farmer  Mac),  loan 
participations,  loan  guarantees, 
specialized  risk  pools  under 
§  614.4165(c)  of  our  regulations,  and 
Federal,  state,  or  private  programs  to 
promote  YBS  programs  within  each 
System  association's  risk-bearing 
capacity. 

2.  How  should  FCA  measure  the 
System's  YBS  performance?  In  your 
comments  to  this  question,  please 
consider  whether: 

a.  FCA  should  establish  a  formal 
rating  system  for  YBS  performance 
similar  to  the  agency's  current  Financial 
histitution  Rating  System  (FIRS).  If  so, 
what  rating  components  should  we 
include  in  such  a  system  and  should  we 
weigh  each  component  equally?; 

b.  llie  data  currently  available  to 
assess  YBS  market  penetration  in 
System  territories  adequately  and 
accurately  measm«s  the  nimiber  of  YBS 
farmers  and  ranchers  in  the  territory.  If 
not,  what  meaningful  alternative  data  is 
available?; 

c.  The  data  collected  by  the  agency 
shoidd  focus  on  the  "borrowers"  or 
"loans"  when  measuring  each  category 
of  YBS  farmers  and  ranchers; 

d.  FCA  should  require  System 
associations  to  conduct  demographic 
studies  and  develop  strategies  to 
address  inconsistencies  between  the 
YBS  market  in  their  lending  area  and 
their  penetration  of  that  market;  and 

e.  FCA  should  take  into  account  the 
demographics  of  a  System  association's 
territory  in  rating  YBS  performance. 

3.  How  should  FCA  report  and 
publicly  disclose  the  System's  YBS 
performance?  In  your  comments  to  this 
question,  please  consider  whether: 

a.  The  data  that  FCA  currently 
collects  from  the  System  accurately 
portrays  the  System's  YBS  performance. 
If  not,  what  additional  or  alternative 
data  should  the  agency  collect  from  the 
System?  For  example,  should  FCA 
require  the  System  to  report  the  number 
and  amount  of  YBS  loans  made  by  OFIs, 
made  through  loan  participations,  made 
through  risk  pools  created  under 

§  614.4165(c)  of  our  regulations,  or 
made  through  alliances,  joint  ventmes, 
or  other  joint  efforts  with  System  or 
non-System  entities?; 

b.  FCA  should  require  the  System  to 
report  the  number  and  volimie  of  YBS 


loans  sold  to  Farmer  Mac,  other 
secondary  market  entities,  or  non- 
System  lenders; 

c.  FCA  should  reqjiire  the  System  to 
report  the  number  and  type  of  related 
services  that  YBS  farmers  and  ranchers 
are  using,  as  well  the  success  or  lack  of 
success  of  individual  related  services 
programs  (currently,  the  agency  only 
requires  the  reporting  of  the  types  of 
related  services  offered); 

d.  FCA  shoiild  require  the  System  to 
report  the  types  of,  and  costs  associated 
with,  YBS  educational  programs, 
technical  assistance  programs, 
marketing  and  outreach  activities,  and 
coordinated  programs  in  which  YBS 
farmers  and  ranchers  have  participated, 
as  well  the  success  or  lack  of  success  of 
individual  programs  (currently,  the 
agency  only  requires  the  reporting  of  the 
types  of  programs  offered); 

e.  FCA  should  require  the  System  to 
separately  report  loan  performance 
information  on  each  category  of  YBS 
farmer  and  rancher  loans; 

f.  FCA  should  make  available  to  the 
public  the  YBS  reports  of  each  System 
bank  and  association  and  the  agency's 
examination  results  of  YBS 
performance;  and  ' 

g.  FCA  should  require  the  System  to 
include  YBS  performance  reports  and 
^e  agency's  examination  results  of  YBS 
performance  in  quarterly  or  annual 
reports  to  shareholders  or  would  other 
disclosure  methods  be  more  effective. 

The  agency  welcomes  any  other 
comments  you  may  have  for  us  to 
consider  in  developing  guidelines  for 
System  YBS  policies  and  programs.  We 
thank  you  for  your  comments. 

The  FCA  may  also  conduct  public 
meetings  at  some  futiu«  date  to  solicit 
information  from  the  public  on  ways  to 
enhance  the  System's  service  to  YBS 
farmers  and  ranchers.  If  such  meetings 
are  planned,  the  agency  will  provide 
public  notice  through  the  Federal 
Register,  as  well  as  provide  other 
methods  for  public  annoimcement  and 
invitation. 

Dated:  September  17,  2002. 
Jeanette  C.  Brinkley, 

Acting  Secretary,  Farm  Credit  Administration 
Board. 
[PR  Doc.  02-24031  Filed  9-20-02;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Dodwt  No.  2001-NM-173-AD] 
RIN  2120-AA64 

Almvorthiness  Directives;  McDonnell 
Douglas  Model  MD-90-30  Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  McDonnell  Douglas  Model  MD- 
90-30  airplanes.  This  proposal  would 
require  a  one-time  inspection  for 
chafing  of  the  RDB  wire  bundle  against 
the  automatic  direction  finder  (ADF) 
receiver  located  at  the  aft  end  of  the 
forward  right  radio  rack;  repair  or 
replacement,  if  necessary;  and 
modification  of  the  wire  bundle.  This 
action  is  necessary  to  prevent  chaffng  of 
the  RDB  wire  bundle  against  the  ADF 
receiver,  which  could  result  in  electrical 
eircing  and  consequent  smoke  and/or 
fire  in  the  cockpit.  This  action  is 
intended  to  address  the  identified 
imsafe  condition. 

DATES:  Comments  must  be  received  by 
November  7,  2002. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2001-NM- 
173-AD.  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  be 
submitted  via  fax  to  (425)  227-1232. 
Comments  may  also  be  sent  via  the 
Internet  using  the  following  address:  9- 
anni-npnncomment@faa.gov.  Comments 
sent  via  fax  or  the  Internet  must  contain 
"Docket  No.  2001-NM-173-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Aircraft  Group, 
Long  Beach  Division,  3855  Lakewood 
Boulevard,  Long  Beach,  California 
90846,  Attention:  Data  and  Service 
Management,  Dept.  C1-L5A  (D800- 
0024).  This  information  may  be 
examined  at  the  FAA,  Transport 


Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
Technical  Information:  George  Mabuni, 
Aerospace  Engineer,  Systems  and 
Equipment  Branch,  ANM-130L,  FAA, 
Los  Angeles  Aircraft  Certification 
Office,  3960  Paramount  Boulevard; 
Lakewood,  California  90712-4137; 
telephone  (562)  627-5341;  fax  (562) 
627-5210. 

Other  Information:  Sandi  Carli, 
Airworthiness  Directive  Technical 
Editor/Writer;  telephone  (425)  687- 
4243,  fax  (425)  227-1232.  Questions  or 
comments  may  also  be  sent  via  the 
Internet  using  the  following  address: 
sandi.carli@faa.gov.  Questions  or 
comments  sent  via  the  Internet  as 
attached  electronic  files  must  be 
formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argiunents  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  {e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 


submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NM-173-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

AvaUabiUtyofNPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2001-NM-173-AD,  1601  Lind  Avenue, 
SW..  Renton,  Washington  98055-4056. 

Discussion 

The  FAA  has  received  a  report 
indicating  chafing  of  an  RDB  wire 
bundle  against  the  automatic  direction 
finder  (ADF)  receiver  located  at  the  aft 
end  of  the  forward  right  radio  rack,  due 
to  inadequate  clearance.  The  chafing 
was  found  on  a  McDonnell  Douglas 
MD-90-30  airplane.  Investigation 
revealed  that  this  condition  may  exist 
on  airplanes  with  a  No.  2  ADF  receiver 
installed  adjacent  to  a  large  diameter 
wire  bundle.  The  manu&ctuirer  has 
determined  that  splitting  the  wire 
bundle  into  two  smaller  bundles  will 
minimize  potential  chafing.  Chafing  of 
the  RDB  wire  bundle  against  the  ADF 
receiver,  if  not  found  and  fixed,  could 
result  in  electrical  arcing  and 
consequent  smoke  and/or  fire  in  the 
cockpit. 

Explanation  of  Relevant  Service 
Information 

We  have  reviewed  and  approved 
McDonnell  Douglas  Alert  Service 
Bulletin  MD9O-24A051.  Revision  02, 
dated  August  14,  2002,  which  describes 
procedures  for  a  visual  inspection  to 
find  chaffng  of  the  RDB  wire  bundle 
against  the  automatic  direction  finder 
(ADF)  receiver  located  at  the  aft  end  of 
the  forward  right  radio  rack  of  the 
airplane  at  approximately  station 
Ys:i60.000,  and  repair  or  replacement  if 
necessary.  The  service  bulletin  also 
provides  instructions  for  modification  of 
the  wire  bundle  by  installation  of  three 
new  tie  mounts  using  new  screws  and 
clip  nuts,  removal  of  the  existing  tie 
straps  and  splitting  the  wire  bundle  into 
two  separate  bundles,  installation  of  six 
new  straps,  and  verification  of  adequate 
clearance  between  the  wire  bundle  and 
the  ADF  receiver.  Following  the 
modification,  the  service  bulletin 
specifies  a  retum-to-service  test  on  the 
ADF  receiver.  The  service  bulletin  also 
specifies  reporting  inspection  findings 
(chafing  or  no  chafing)  to  the 
manufacturer. 

The  service  bulletin  references 
McDonnell  Douglas  Wire  Diagram 
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Manual  for  repair  or  replacement  of  the 
wire  bundles,  and  McDonnell  Douglas 
Airplane  Maintenance  Manual  for  the 
retvim-to-service  test. 

Expianation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletin 
described  previously,  except  as 
discussed  below. 

Dififerences  Between  Service 
Infonnatioii  and  This  Proposed  Rule 

The  service  bulletin  refers  only  to  a 
"visual  inspection"  to  find  chafing  of 
the  RDB  wire  bimdle,  but  this  proposed 
AD  would  require  a  "general  visual 
inspection."  Note  2  has  been  included 
in  this  proposed  AD  to  define  this  type 
of  inspection. 

Although  the  service  bulletin  requests 
that  operators  report  inspection  findings 
of  chafing  or  no  chafing  to  the 
manuibctiirer  after  inspecting  the  RDB 
wire  bimdle,  this  proposed  AD  does  not 
contain  such  a  reporting  requirement. 

Cost  Impact 

There  are  approximately  96  airplanes 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  21 
airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD. 

It  would  take  approximately  1  work 
hour  per  airplane  to  accomplish  the 
proposed  inspection,  at  an  average  labor 
rate  of  $60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
inspection  proposed  by  AD  on  U.S. 
operators  is  estimated  to  be  $1,260,  or 
$60  per  airplane. 

It  would  take  approximately  4  work 
hours  per  airplane  to  accomplish  the 
proposed  modification  of  the  RDB  wire 
bundle,  at  an  average  labor  rate  of  $60 
per  work  hour.  Parts  cost  would  be 
minimal,3ased  on  these  figures,  the 
cost  impact  of  the  modification 
proposed  by  this  AD  on  U.S.  operators 
is  estimated  to  be  $5,040,  or  $240  per 
airplane. 

Should  an  operator  be  required  to 
accomplish  the  repair  or  replacement  of 
the  wire  bimdle,  it  would  take 
approximately  2  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  at  an  average  labor  rate  of  $60 
per  work  hour.  Parts  cost  would  be 
minimal.  Based  on  these  figures,  the 
cost-impact  of  the  repair  or  replacement 
proposed  by  this  AD  would  be  $120  per 
airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 


operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitatedliy 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 


McDonnell  Douglas:  Docket  20O1-NM-173- 
AD. 

Applicability:  Model  MD-90-30  airplanes, 
as  listed  in  McDonnell  Douglas  Alert  Service 
Bulletin  MD90-24A051,  Revision  02,  dated 
August  14,  2002;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  wheQier  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  chafing  of  the  RDB  wire  bundle 
against  the  automatic  direction  finder  (ADF) 
receiver,  which  could  result  in  electrical 
arcing  and  consequent  smoke  and/or  fire  in 
the  cockpit,  accomplish  the  following: 

Inspection/Repair  or  Replacement/ 
Modification 

(a)  Within  6  months  after  the  effective  date 
of  this  AD,  do  the  requirements  specified  in 
paragraphs  (a)(1)  and  (a)(2)  of  this  AD,  per 
McDonnell  Douglas  Alert  Service  Bulletin 
MD90-24A051.  Revision  02,  dated  August 
14,  2002. 

(1)  Do  a  one-time  general  visual  inspection 
for  chafing  of  the  RDB  wire  bundle  against 
the  ADF  receiver  located  at  the  aft  end  of  the 
fcKward  right  radio  rack.  If  any  chafing  is 
found,  before  further  flight,  repair  or  replace 
the  affected  wire  bundle. 

Note  2:  For  the  purposes  of  this  AD,  a 
general  visual  inspection  is  defined  as:  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  from  within 
touching  distance  unless  otherwise  specified. 
A  mirror  may  be  necessary  to  enhance  visual 
access  to  all  exposed  surfaces  in  the 
inspection  area.  This  level  of  inspection  is 
made  under  normally  available  lighting 
conditions  such  as  daylight,  hangar  lighting, 
flashlight,  or  droplight  and  may  require 
removal  or  opening  of  access  panels  or  doors. 
Stands,  ladders,  or  platforms  may  be  required 
to  gain  proximity  to  the  area  being  checked." 

(2)  Modify  the  RDB  wire  bimdle  (including 
installation  of  three  new  tie  mounts  using 
new  screws  and  clip  nuts,  removal  of  the 
existing  tie  straps  and  splitting  the  wire 
bundle  into  two  separate  bundles, 
installation  of  six  new  straps,  and 
verification  of  adequate  clearance  between 
the  wire  bundle  and  the  ADF  receiver),  and 
do  the  retum-to-service  test. 

(b)  Accomplishment  of  the  actions 
specified  in  paragraphs  (a)(1)  and  (a)(2)  of 
this  AD.  per  McDonnell  Douglas  Alert 
Service  Bulletin  MD90-24A051,  dated 
October  28. 1999;  or  Revision  01  dated  March 
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26,  2001,  before  the  effective  date  of  this  AD, 
is  considered  acceptable  for  compliance  with 
the  requirements  of  this  AD. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (AGO), 
FAA.  Operators  shall  submit  their  1  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Los  Angeles  AGO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  fi'om  the  Los  Angeles  AGO. 

Special  Flight  Permit 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on 
September  12,  2002. 

Vi  L.  Upski, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
IFR  Doc.  02-24019  Filed  9-20-02;  8:45  am] 
BHJJNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Dodwt  No.  2000-NE-45-AD] 

Rm  2120-AA64 

Airworthiness  Directives;  Hartzell 
Propeller  Inc.,  Model  HD-E6C-3B/ 
E13890K  Propellers 

agency:  Federal  Aviation 

Administration,  EKDT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

summary:  The  Federal  Aviation 
Administration  (FAA)  proposes  to  adopt 
a  new  airworthiness  directive  (AD)  that 
is  applicable  to  Hartzell  Propeller  Inc. 
HD-E6C-3B/E13890K  propellers.  This 
proposal  would  require  the  reduction  of 
the  original  hub  certified  service 
(fatigue)  life  from  unlimited  hours  to 
37,400  flight  hours.  This  proposal  is 
prompted  by  a  reevaluation  by  Hartzell 
Propeller  Inc.  of  the  £>-5108-(  )  original 
hub  service  life  certification 
calculations.  The  actions  specified  by 
the  proposed  AD  are  intended  to 
prevent  fatigue  failure  of  D-5108-( ) 
hubs,  which  may  result  in  loss  of 
airplane  control. 


DATES:  Comments  must  be  received  by 
November  22,  2002. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  2000-NE- 
45-AD,  12  New  England  Executive  Park, 
Burlington,  MA  01803-5299.  This 
information  may  be  examined,  by 
appointment,  at  the  FAA,  New  England 
Region,  Office  of  the  Regional  Counsel, 
12  New  England  Executive  Park, 
Burlington,  MA.  Comments  may  also  be 
sent  via  the  Internet  using  the  following 
address:  9-ane-adcomment@faa.gov. 
Comments  sent  via  the  Internet  must 
contain  the  docket  number  in  the 
subject  line. 

FOR  FURTHER  INFORMATION  CONTACT: 

Tomaso  DiPaolo,  Aerospace  Engineer. 
Chicago  Aircraft  Certification  Office, 
FAA,  Small  Airplane  Directorate,  2300 
East  Devon  Avenue,  Des  Plaines,  IL 
60018,  telephone;  (847)  294-7031,  fax; 
847  294-7834. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  action  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  piersons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2000-NE-45-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 


ATaUabilityofNFRM's 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  2000-NE-45-AD,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299. 

Discussion 

As  a  result  of  an  in-service  occtmence 
of  a  cracked  hub.  Hartzell 

Propeller  Inc.  has  reevaluated  the 
service  (fatigue)  life  of  the  D-5108-(  ) 
hub  installed  in  the  HD-E6C-3B/ 
E13890K  propeller.  Hartzell  has  reduced 
the  original  hub  certified  service 
(fetigue)  life  trom.  unlimited  hours  to 
37,400  flight  hours.  Exceeding  this  life 
limit  could  result  in  fatigue  failure  of 
the  hub,  which  may  result  in  loss  of 
airplane  control.  The  37,400  ffight  hour 
life  limit  is  documented  in  the 
Airworthiness  Limitations  section  of 
Hartzell  Manual  161. 

Determination  of  an  Unsafe  Condition 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Hartzell  Propeller  Inc. 
HD-E6C-3B/E13890K  propellers  of  the 
same  type  design,  the  proposed  AD 
would  require  the  reduction  of  D-5108- 
(  )  hub  certified  service  (fatigue)  life 
fit)m  unlimited  hours,  to  37,400  flight 
hours. 

Economic  Analjrsis 

There  are  approximately  250 
propellers  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
140  propellers  installed  on  aircraft  of 
U.S.  registry  would  be  affecte<f  by  this 
proposed  AD,  that  it  would  take 
approximately  30  work  hours  per 
propeller  to  do  the  proposed  actions, 
and  that  the  average  labor  rate  is  $60  per 
work  hour.  The  approximate  cost  of  a 
new  hub  is  $20,000.  Based  on  these 
figures,  the  total  cost  of  the  proposed 
AD  on  U.S.  operators  is  estimated  to  be 
$3,052,000. 

Regulatory  Analysis 

This  proposed  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132.  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  proposed  rule. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  {1} 
is  not  a  "significant  regulatory  action" 
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under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.G.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Hartzell  Propeller  Inc.:  Docket  No.  2000- 
NE-45-AD. 

Applicability:  This  airworthiness  directive 
(AD)  is  applicable  to  Hartzell  Propeller  Inc.. 
Model  HD-E6C-3B/E13890K  propellers  with 
D-5108-( )  hubs  installed.  These  propellers 
are  installed  on,  but  not  limited  to,  Fairchild 
Domier  GmbH  328-100  series  airplanes. 

Note  1:  This  AD  applies  to  the  propeller 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
propellers  that  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Compliance  with  this  AD  is 
required  as  indicated,  unless  already  done. 

To  prevent  fatigue  failure  of  Hartzell  D- 
5108-(  )  hubs,  which  may  result  in  loss  of 
airplane  control,  do  the  following: 

(a)  Remove  from  service  D-5108-(  )  hubs 
before  exceeding  37,400  flight  hours  and 
replace  with  a  serviceable  hub. 


(b)  After  the  effective  date  of  this  AD.  do 
not  install  any  D-5108-{  )  hub  that  has 
accumulated  37,400  flight  hours. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Chicago 
Aircraft  Certification  Office  (ACO).  Operators 
must  submit  their  request  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Chicago  ACO. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and'21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  done. 

Issued  in  Burlington,  Massachusetts,  on 
September  13,  2002. 
Jay  J.  Pardee, 

Manager,  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc.  02-24018  Filed  9-20-02:^8:45  am) 
BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  916 
[KS-023-FOR] 

Kansas  Regulatory  Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Proposed  rule;  public  comment 
period  and  opportunity  for  public 
hearing  on  proposed  amendment. 

summary:  We,  the  Office  of  Surface 
Mining  Reclamation  and  Enforcement 
(OSM),  are  announcing  receipt  of  a 
proposed  amendment  to  the  Kansas 
regulatory  program  (Kansas  program) 
under  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA  or  the 
Act).  Kansas  proposes  to  revise  its 
regulatory  program  by  updating  its 
adoption  by  reference  of  applicable 
portions  of  30  CFR  part  700  to  End  from 
the  July  1, 1995,  version  to  the  July  1, 
2001,  version.  Kansas  intends  to  revise 
its  program  to  be  consistent  with  the 
corresponding  Federal  regulations. 

This  docimient  gives  the  times  and 
locations  that  the  Kansas  program  and 
proposed  amendment  to  that  program 
are  available  for  your  inspection,  the 
comment  period  during  which  you  may 
submit  written  comments  on  the 
amendment,  and  the  procedures  that  we 
will  follow  for  the  public  hearing,  if  one 
is  requested. 


DATES:  We  will  accept  ^yritten 
comments  on  this  amendment  until  4 
p.m.,  c.d.t.,  October  23,  2002.  If 
requested,  we  will  hold  a  public  hearing 
on  the  amendment  on  October  18,  2002. 
We  will  accept  requests  to  speak  at  a 
hearing  until  4  p.m.,  c.d.t.  on  October  8, 
2002. 

ADDRESSES:  You  should  mail  or  hand 
deliver  written  comments  and  requests 
to  speak  at  the  hearing  to  John  W. 
Coleman,  Mid-Continent  Regional 
Coordinating  Center,  at  the  address 
listed  below. 

You  may  review  copies  of  the  Kansas 
program,  this  amendinent,  a  listing  of 
any  scheduled  public  hearings,  and  all 
written  comments  received  in  response 
to  this  docimient  at  the  addresses  listed 
below  diuing  normal  business  hours, 
Monday  through  Friday,  excluding 
holidays.  You  may  receive  one  free  copy 
of  the  amendment  by  contacting  OSM's 
Mid-Continent  Regional  Coordinating 
Center. 

John  W.  Coleman,  Mid-Continent 
Regional  Coordinating  Center,  Office 
of  Surface  Mining,  Alton  Federal 
Building,  501  Belle  Street.  Alton, 
Illinois  62002,  Telephone:  (618)  463- 
6460r  Internet:  jcoleman@osmre.gov. 
Kansas  Department  of  Health  and 
Environment,  Surface  Mining  Section, 
4033  Parkview  Drive,  Frontenac, 
Kansas  66763,  Telephone:  (316)  231- 
8540. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
W.  Coleman,  Mid-Continent  Regional 
Coordinating  Center.  Telephone:  (618) 
463-6460.  Internet: 
jcoleman@osmre.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Kansas  Program 

n.  Description  of  the  Proposed  Amendment 

III.  Public  Comment  Procedures 

rv.  Procedural  Determinations 

I.  Background  on  the  Kansas  Program 

Section  503(a)  of  the  Act  permits  a 
State  to  assume  primacy  for  the 
regulation  of  siu*face  coal  mining  and 
reclamation  operations  on  non-Federal 
and  non-Indian  lands  within  its  borders 
by  demonstrating  that  its  program 
includes,  among  other  things,"*  *   *a 
State  law  which  provides  for  the 
regulation  of  surface  coal  mining  and 
reclamation  operations  in  accordance 
with  the  requirements  of  this  Act  *  *  *; 
and  rules  and  regulations  consistent 
with  regulations  issued  by  the  Secretary 
pursuant  to  this  Act."  See  30  U.S.C. 
1253(a)(1)  and  (7).  On  the  basis  of  these 
criteria,  the  Secretary  of  the  Interior 
conditionally  approved  the  Kansas 
program  on  January  21, 1981.  You  can 
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find  background  information  on  the 
Kansas  program,  including  the 
Secreta^'s  findings,  the  disposition  of 
comments,  and  the  conditions  of 
approval,  in  the  January  21, 1981, 
Federal  Register  (46  FR  5892).  You  can 
also  find  later  actions  concerning  the 
Kansas  program  and  program 
amendments  at  30  CFR  916.10,  916.12, 
916.15,  and  916.16. 


n.  Description  of  the  Proposed 
Amendment 

By  e-mail  dated  July  24,  2002 
(Administrative  Record  No.  KS-623), 
Kansas  sent  us  an  amendment  to  its 
program  under  SMCRA  (30  U.S.C.  1201 
et  seq.).  Kansas  sent  the  amendment  at 
its  ov\rn  initiative  and  in  response  to  a 
letter  dated  August  23,  2000 
(Administrative  Record  No.  KS-618), 
that  we  sent  to  Kansas  in  accordance 
with  30  CFR  732.17(c).  Below  is  a 
summary  of  the  changes  proposed  by 


Kansas.  The  full  text  of  the  program 
amendment  is  available  for  you  to  read 
at  the  locations  listed  above  imder 
ADDRESSES. 

A.  Adoptions  by  reference  of  30  CFR 
Part  700  to  End  revised  as  of  July  1, 
2001 

Kansas  proposes  to  update  its 
adoption  by  reference  of  applicable 
sections  of  30  CFR  part  700  to  End  from 
the  July  1,  1995,  version  to  the  July  1, 
2001 ,  version  and  to  revise  terms  and 
cross-references,  as  required. 


Kansas  Administrative  Reg- 

ulations 

Topic 

(K.A.R.) 

47-2-75 , 

Definitions. 

47-3-2 

Application  for  mining  permit. 

47-3-42 

Application  for  mining  pennit.                      :-               , 

47-&-5a  

Civil  penalties. 

47-&-17 

Alternative  enforcement 

47-e-3 

Permit  renewal.                 "^ 

47-6-4 „ 

Permit  transfers,  assignments,  and  sales. 

47-6-6 ; 

Permit  conditions. 

47-6-8..... 

Tennination  of  jurisdiction. 

47-6-9 

Exemption  for  coal  extraction  incident  to  govemment  finance  highway  or  other  construction. 

47-6-10 

Exemption  for  coal  extraction  incidental  to  the  extraction  of  other  minerals. 

47-6-11  

Post-permit  issuance  requirements. 

47-7-2 r. 

Coal  exploration. 

Bonding  procedures.                                                                                                                 ' 

47-8-9 

47-9-1  

Adoption  by  reference. 

47-9-4  

Interim  perfonnance  standards. 

47-10-1  

Adoption  by  reference:  underground  mining. 

47-1 1_8  

Small  operator  assistance  program. 
Lands  unsuitable  for  surface  mining. 

47-12-4 

47-13-4 

Training  and  certification  of  blasters. 
Employee  financial  interest. 

47-14-7 

47-15-la.. 

Inspection  and  enforcement. 

B.  K.A.R.  47-2-75.  Definitions;  adoption 
by  reference 

In  paragraph  (a)(4),  Kansas  proposes 
to  add  the  address  of  the  Federal 
Register  Library. 

C.  K.A.R.  47-4-14a.  Administrative 
hearing  procedure 

In  paragraph  (c)(2),  Kansas  proposes 
to  update  the  address  of  the 
administrative  appeals  section  of  the 
Kansas  Department  of  Health  and 
Environment. 

D.  K.A.R.  47-6-1 .  Permit  review 

Kansas  proposes  to  designate  the 
existing  paragraph  as  paragraph  (a)  and 
to  add  new  paragraphs  (b)  through  (f)  to 
read  as  follows: 

(b)  Permits  with  variances  granted  in 
accordance  with  K.A.R.  47-3-42(a)(41), 
variances  for  delay  in  contemporaneous 
reclamation  requirement  in  combined  surfece 
and  underground  mining  activities,  shall  be 
reviewed  no  later  than  3  years  from  the  date 
of  issuance. 

(c)  Permits  containing  experimental 
practices  issued  in  accordance  with  K.A.R. 


47-3-42(a)(3g)  shall  be  reviewed  as  set  forth 
in  the  permit  or  at  least  every  2V2  years  from 
the  date  of  issuance  as  required  by  the 
regulatory  authority,  in  accordance  with 
K.A.R.  47-3-42(a)(39),  adopting  by  reference 
30  CFR  785.13(g) 

(d)  After  the  review  required  l)y  this 
section,  or  at  any  time,  the  Kansas 
department  of  health  and  environment  may, 
by  order,  require  reasonable  revision  of  a 
permit  in  accordance  with  K.A.R.  47-&-2  to 
ensure  compliance  with  the  state  act  and  the 
regulatory  program. 

(e)  Any  order  of  the  Kansas  department  of 
health  and  envirorunent  requiring  revision  of 
a  permit  shall  be  based  upon  written  findings 
and  shall  be  subject  to  the  provisions  of 
administrative  and  judicial  review  in  K.S.A. 
49-407(d),  49-416a.  49-422a,  and  article  4  of 
chapter  47  of  the  Kansas  administrative 
regulations.  Copies  of  the  order  shall  be  sent 
to  the  permittee. 

(f)  Permits  may  be  suspended  or  revoked 
in  accordance  with  articles  5  and  15  of 
chapter  47  of  the  Kansas  administrative 
regulations. 

E.  Update  of  cross-references 

Kansas  proposes  to  update  the  cross- 
references  in  the  following  sections  of 
its  regulations:  K.A.R.  47-16-9. 


Contractor  responsibility  and  K.A.R.  47- 
16-10.  Exclusion  of  certain  noncoal 
reclamation  sites. 

m.  Public  Comment  Procedures 

Under  the  provisions  of  30  CFR 
732.17(h),  we  are  seeking  your 
conunents  on  whether  the  amendment 
satisfies  the  applicable  program 
approval  criteria  of  30  CFR  732.15.  If  we 
approve  the  amendment,  it  will  become 
part  of  the  State  program. 

Written  Comments  ■ 

Send  your  written  or  electronic 
comments  to  OSM  at  the  address  given 
above.  Your  written  comments  should 
be  specific,  pertain  only  to  the  issues 
proposed  in  this  rulemaking,  and 
include  explanations  in  support  of  your 
recommendations.  We  will  not  consider 
or  respond  to  your  comments  when 
developing  the  final  rule  if  they  are 
received  after  the  close  of  the  comment 
period  (see  DATES).  We  will  make  every 
attempt  to  log  all  comments  into  the 
administrative  record,  but  comments 
delivered  to  an  address  other  than  the 
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Mid-Continent  Regional  Coordinating 
Center  may  not  be  logged  m. 

Electronic  Comments 

Please  submit  Internet  comments  as  , 
an  ASCII  or  Word  file  avoiding  the  use 
of  special  characters  and  any  form  of 
encryption.  Please  also  include  "Attn: 
(KS-4)23-FOR]"  and  your  name  and 
return  address  in  your  Internet  message. 
If  you  do  not  receive  a  confirmation  that 
we  have  received  your  Internet  message, 
contact  the  Mid-Continent  Regional 
Coordinating  Center  at  (618)  463-6460. 

Availability  of  Comments 

We  will  make  comments,  including 
names  and  addresses  of  respondents, 
available  for  public  review  diuing 
normal  business  hours.  We  will  not 
consider  anonymous  comments.  If 
individual  respondents  request 
confidentiality,  we  will  honor  their 
request  to  the  extent  allowable  by  law. 
Individual  respondents  who  wish  to 
withhold  their  name  or  address  from 
public  review,  except  for  the  city  or 
town,  must  state  this  prominently  at  the 
beginning  of  their  comments.  We  will 
make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  review  in  their  entirety. 

Public  Hearing         ' 

If  you  wish  to  speak  at  the  public 
hearing,  contact  the  person  listed  under 
TOR  FURTHER  INFORMATION  CONTACT  by 
4:00  p.m.,  c.d.t.  on  October  8,  2002.  If 
you  are  disabled  and  need  special 
accommodations  to  attend  a  public 
hearing,  contact  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT.  We 
will  arrange  the  location  and  time  of  the 
hearing  with  those  persons  requesting 
the  hearing.  If  no  one  requests  an 
opportunity  to  speak,  we  will  not  hold 
a  hearing. 

To  assist  the  transcriber  and  ensure  an 
accurate  record,  we  request,  if  possible, 
that  each  person  who  speaks  at  the 
public  hearing  provide  us  with  a  written 
copy  of  his  or  her  comments.  The  public 
hearing  will  continue  on  the  specified 
date  until  everyone  scheduled  to  speak 
has  been  given  an  opportunity  to  be 
heard.  If  you  are  in  the  audience  and 
have  not  been  scheduled  to  speak  and 
wish  to  do  so,  you  will  be  allowed  to 
speak  after  those  who  have  been 
scheduled.  We  will  end  the  hearing  after 
everyone  scheduled  to  speak  and  others 
present  in  the  audience  who  wish  to 
speak,  have  been  heard. 


Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  speak,  we  may  hold  a 
public  meeting  rather  than  a  public 
hearing.  If  you  wish  to  meet  with  us  to 
discuss  the  amendment,  please  request 
a  meeting  by  contacting  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT.  All  such  meetings  are  open  to 
the  public  and,  if  possible,  we  will  post 
notices  of  meetings  at  the  locations 
listed  under  ADDRESSES.  We  will  make 
a  written  summary  of  each  meeting  a 
part  of  the  administrative  record. 

IV.  Procedural  Detenninatioiis 

Executive  Order  12630— Takings 

In  this  rule,  the  State  is  proposing 
valid  existing  rights  standards  that  are 
similar  to  the  standards  in  the  Federal 
definition  at  30  CFR  761.5.  Therefore, 
this  rule  has  the  same  takings 
implications  as  the  Federal  valid 
existing  rights  rule.  The  takings 
implications  assessment  for  the  Federal 
valid  existing  rights  rule  appears  in  Part 
XXIX.E  of  the  preamble  to  that  rule.  See 
64  FR  70766,  70822-27,  December  17, 
1999. 

Executive  Order  12866— Regulatory 
Planning  and  Review 

This  rule  is  exempted  bom  review  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866. 

Executive  Order  12988 — Civil  Justice 
Reform 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988  and 
has  determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
because  each  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  {30  U.S.C.  1253  and  1255)  and 
the  Federal  regulations  at  30  CFR 
730.11,  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regidatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regxilations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731,  and  732  have 
been  met. 

Executive  Order  13132 — Federalism 

This  rule  does  not  have  Federalism 
implications.  SMCRA  delineates  the 
roles  of  the  Federal  and  State 
governments  with  regard  to  the 


regulation  of  surface  coal  mining  and 
reclamation  operations.  One  of  the 
purposes  of  SMCRA  is  to  "establish  a 
nationwide  program  to  protect  society 
and  the  environment  bom  the  adverse 
efi'ects  of  surface  coal  mining 
operations."  Section  503(a)(1)  of 
SMCRA  requires  that  State  laws 
regulating  surface  coal  mining  and 
reclamation  operations  be  "in 
accordance  with"  the  requirements  of 
SMCRA.  Section  503(a)(7)  requires  that 
State  programs  contain  rules  and 
regulations  "consistent  with" 
regulations  issued  by  the  Secretary 
pursuant  to  SMCRA. 

Executive  Order  13211— Regulations 
That  Significantly  Affect  the  Supply, 
Distribution,  or  Use  of  Energy 

On  May  18,  2001,  the  President  issued 
Executive  Order  13211  which  requires 
agencies  to  prepare  a  Statement  of 
Energy  Effects  for  a  rule  that  is  (1) 
considered  significant  under  Executive 
Order  12866,  and  (2)  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  Because 
this  rule  is  exempt  from  review  imder 
Executive  Order  12866  and  is  not 
expected  to  have  a  significant  adverse 
effect  on  the  supply,  distribution,  or  use 
of  energy,  a  Statement  of  Energy  Effects 
is  not  required. 

National  Environmental  Policy  Act 

This  rule  does  not  require  an 
environmental  impact  statement 
because  section  702(d)  of  SMCRA  (30 
U.S.C.  1292(d))  provides  that  agency 
decisions  on  proposed  State  regulatory 
program  provisions  do  not  constitute 
major  Federal  actions  within  the 
meaning  of  section  102(2)(C)  of  the 
Nationsd  Environmental  Policy  Act  (42 
U.S.C.  4332(2)(C). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  0MB  imder  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.]. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal, 
which  is  the  subject  of  this  rule,  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was  "^ 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities.  In 
making  the  determination  as  to  whether 
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this  rule  would  have  a  significant 
economic  impact,  the  Department  relied 
upon  the  data  and  assumptions  for  the 
coimterpart  Federal  regiUations. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule:  (a)  Does  not  have  an  annual 
effect  on  the  economy  of  $100  million; 
(b)  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consiuners, 
individual  industries.  Federal,  State,  or 
local  govenmiental  agencies  or 
geographic  regions;  and  (c)  Does  not 
have  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S.-based  enterprises  to  compete 
with  foreign-based  enterprises.  This 
determination  is  based  upon  the  fact 
that  the  State  submittal,  which  is  the 
subject  of  this  rule,  is  based  upon 
coimterpart  Federal  regulations  for 
which  an  analysis  was  prepared  and  a 
determination  made  that  the  Federal 
regulation  was  not  considered  a  major 
rule. 

Unfunded  Mandates 

This  rule  will  not  impose  an 
unfunded  mandate  on  State,  local,  or 
tribal  governments  or  the  private  sector 
of  $100  million  or  more  in  any  given 
year.  This  determination  is  based  upon 
the  fact  that  the  State  submittal,  which 
is  the  subject  of  this  rule,  is  based  upon 
coimterpart  Federal  regulations  for 
which  an  analysis  was  prepared  and  a 
determination  made  that  the  Federal 
regulation  did  not  impose  an  unfunded 
mandate. 

List  of  Subjects  in  30  CFR  Part  916 

Intergovernmental  relations.  Surface 
mining.  Undergroimd  mining. 

Dated:  August  15,  2002. 
Ervin  J.  Barchenger, 

Acting  Regional  Director,  Mid-Continent 
Regional  Coordinating  Center. 
[FR  Doc.  02-24016  Filed  9-20-02;  8:45  am] 
BRUNG  CODE  4310-OS-P 


DEPARTMENT  OF  THE  INTERIOR 

36  CFR  Chapter  I 

Public  Meeting  Dates  of  the  Negotiated 
Rulemaking  Adviaory  Commlttae  for 
Off-Road  Driving  Ragulationa  at  Rre 
Island  National  Saaahora 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice  of  meeting  dates. 

i 


SUMMARY:  Notice  is  hereby  given  in 
accordance  with  the  Federal  Advisory 
Conunittee  Act  (Pub.  L.  92-463,  86  Stat. 
770,  5  U.S.C.  App  1,  section  10),  of  a 
meeting  of  the  Negotiated  Ruelmaking 
Advisory  Committee  for  Off-Road 
Driving  Regulations  at  Fire  Island 
National  Seashore  (36  CFR  7.20). 

DATES:  The  Committee  meeting 
scheduled  for  September  13-14,  2002 
has  been  rescheduled  for  November  8- 
9,  2002. 

ADDRESSES:  The  meeting  will  begin  at  9 
a.m.  and  will  be  held  at  Dowling 
College,  New  York. 
FOR  FURTHER  INFORIUTION  CONTACT: 
Barry  Sullivan,  Acting  Superintendent, 
Fire  Island  National  Seashore,  120 
Laurel  Street,  Patchogue.  NY  11772, 
631-289-4810  (Ext.  221). 

SUPPLEMENTARY  INFORMATION:  The 

Committee  was  established  pursuant  to 
the  Negotiated  Rulemaking  Act  of  1990 
(5  U.S.C.  561-570).  The  purpose  of  the 
Committee  is  to  advise  the  National 
Park  Service  with  regard  to  proposed 
rulemaking  governing  off-road  vehicle 
use  at  Fire  Island  National  Seashore. 
Notice  of  intent  to  establish  this 
conmiittee  was  published  in  65  FR 
70674-70675,  November  27,  2000. 

Dated:  September  6,  2002. 
Barry  T.  Sullivan, 

Acting  Superintendent,  Fire  Island  National 
Seashore. 

(FR  Doc.  02-24046  Filed  9-20-02;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 
[FRL-7380-4] 

National  Oil  and  Hazardoua 
Substancas  Pollution  Contingancy 
Plan;  National  Prioritlaa  List 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  intent  for  partial 
deletion  of  the  Rocky  Moimtain  Arsenal 
National  Priorities  List  Site  from  the 
National  Priorities  List;  request  for 
comments. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  Region  8  announces  its 
intent  to  delete  the  Western  Tier  Parcel 
of  the  Rocky  Mountain  Arsenal  National 
Priorities  List  Site  (RMA/NPL  Site)  On- 
Post  Operable  Unit  (OU)  from  the 
National  Priorities  List  (NPL)  and 
requests  public  comment  on  this 
proposed  action.  The  NPL  constitutes 
appendix  B  of  40  CFR  part  300  which 


is  the  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
(NCP),  which  EPA  promulgated 
pursuant  to  section  105  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA).  This  partial  deletion  of 
the  RMA/NPL  Site  is  proposed  in 
accordance  vdth  40  CFR  300.425(e)  and 
Notice  of  Policy  Change:  Partial 
Deletion  of  Sites  listed  on  the  National 
Priorities  List  (November  1, 1995). 

EPA  bases  its  proposal  to  delete  the 
western  tier  of  the  RMA/NPL  Site  on  the 
determination  by  EPA  and  the  State  of 
Colorado,  through  the  Colorado 
Department  of  Public  Health  and    . 
Environment  (CDPHE),  that  all 
appropriate  actions  under  CERCLA  have 
been  implemented  to  protect  human 
health,  welfare  and  the  environment 
and  that  no  further  response  action  by 
responsible  parties  is  appropriate. 

This  partial  deletion  pertains  only  to 
the  western  tier  of  the  On-Post  OU  of 
the  RMA/NPL  Site  and  does  not  include 
the  rest  of  the  On-Post  OU  or  the  Off- 
Post  OU.  The  rest  of  the  On-Post  OU 
and  the  Off-Post  OU  will  remain  on  the 
NPL  and  response  activities  will 
continue  at  those  OUs. 
DATES:  Comments  concerning  this 
proposed  partial  deletion  may  be 
submitted  on  or  before  October  23, 
2002. 

ADDRESSES:  Comments  may  be  mailed 
to:  Catherine  Roberts,  Community 
Involvement  Coordinator  (80C),  U.S. 
EPA,  Region  8,  999  18th  Street,  Suite 
300,  Denver,  Colorado,  80202-2466, 1- 
800-227-8917  or  (303) 312-6025. 

Comprehensive  information  on  the 
RMA/NPL  Site,  as  well  as  information 
specific  to  this  proposed  partial 
deletion,  is  available  through  EPA's 
Region  8  Superfund  Records  Center  in 
Denver,  Colorado.  Docimients  are 
available  for  viewing  by  appointment 
from  8:00  a.m.  to  4:00  p.m.,  Monday 
through  Friday  excluding  holidays  by 
calling  (303)  312-6473.  The 
Administrative  Record  for  the  RMA/ 
NPL  Site  and  the  Deletion  Docket  for 
this  partial  deletion  are  maintained  at 
the  Joint  Administrative  Records 
Document  Facility,  Rocky  Mountain 
Arsenal,  Building  129,  Room  2024, 
Commerce  City,  Colorado  80022-1748, 
(303)  289-0362.  Docimients  are 
available  for  viewing  bom  12:00  p.m.  to 
4:00  p.m.,  Monday  through  Friday  or  by 
appointment. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Laura  Williams.  Remedial  Project 
Manager  (8EPR-F),  U.S.  EPA,  Region  8, 
999  18th  Street,  Suite  300,  Denver 
Colorado,  80202-2466,  (303)  312-6660. 
SUPPLEMENTARY  «ilF0RMAT10N: 
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I.  Introduction 

The  United  States  Environmental 
Protection  Agency  (EPA)  Region  8 
announces  its  intent  to  delete  the 
western  tier  parcel  of  the  Rocky 
Mountain  Areenal  National  Priorities 
List  (RMA/NPL)  Site.  Commerce  City, 
Colorado,  from  the  National  Priorities 
List  (NPL)  and  requests  comment  on 
this  proposed  action.  The  NPL 
constitutes  Appendix  B  of  the  National 
Oil  and  Hazardous  Substances  Pollution 
Contingency  Plan  (NCP),  40  CFR  part 
300.  which  EPA  promulgated  pursuant 
to  section  105  of  the  Comprehensive 
Environmental  Response.  Compensation 
and  LiabiUty  Act  (CERCLA),  42  U.S.C. 
9605.  EPA  identifies  sites  that  appear  to 
present  a  significant  risk  to  public 
health  or  the  environment  and 
maintains  the  NPL  as  the  list  of  those 
sites.  Sites  on  .the  NPL  may  be  the 
subject  of  remedial  actions  financed  by 
the  Hazardous  Substance  Superfund 
(Fund).  This  partial  deletion  of  the  Site 
is  proposed  in  accordance  with  40  CFR 
300.425(e)  and  Notice  of  Policy  Change: 
Partial  Deletion  of  Sites  Listed  on  the 
National  Priorities  List  (60  FR  55466 
(November  1, 1995^.  As  described  in  40 
CFR  300.425(e)(3).  portions  of  a  site 
deleted  from  the  NPL  remain  eligible  for 
further  remedial  actions  if  warranted  by 
futiu^  conditions. 

EPA  will  accept  comments 
concerning  its  intent  for  partial  deletion 
of  the  RMA/NPL  Site  for  thirty  days 
after  publication  of  this  notice  in  the 
Federal  Register. 

Section  U  of  this  document  explains 
the  criteria  for  deleting  sites  from  the 
NPL.  Section  III  discusses  the 
procedures  that  EPA  is  using  for  this 
proposed  partial  deletion.  Section  IV 
discusses  the  western  tier  of  the  RMA/ 
NPL  Site  and  explains  how  it  meets  the 
deletion  criteria. 

n.  NPL  Deletion  Criteria 

The  NCP  establishes  the  criteria  that 
EPA  uses  to  delete  sites  from  the  NPL. 
In  accordance  with  40  CFR  300.425(e). 
sites  may  be  deleted  from  the  NPL 
where  no  further  response  is 
appropriate  to  protect  public  health  or 
the  environment.  In  making  such  a 
determination  pursuant  to  section 
300.425(e),  EPA  will  consider,  in 
consultation  with  the  State,  whether  any 
of  the  following  criteria  have  been  met: 

Section  300.425(e)(l)(i).  Responsible 
parties  or  other  persons  have 


implemented  all  appropriate  response 
actions  required;  or 

Section  300.425(e)(l)(ii).  All 
appropriate  Fund-financed  response 
under  CERCLA  has  been  implemented, 
and  no  further  response  action  by 
responsible  parties  is  appropriate;  or 

Section  300.425(e)(l)(iii).  The 
remedial  investigation  has  shown  that 
the  release  poses  no  significant  threat  to 
public  health  or  the  environment  and, 
therefore,  taking  remedial  measures  is 
not  appropriate. 

A  partial  deletion  of  a  site  from  the 
NPL  does  not  affect  or  impede  EPA's 
ability  to  conduct  CERCLA  response 
activities  for  portions  not  deleted  from 
the  NPL.  In  addition,  deletion  of  a 
portion  of  a  site  from  the  NPL  does  not 
affect  the  liability  of  responsible  parties 
or  impede  agency  efforts  to  recover  costs 
associated  with  response  efforts.  The 
U.S.  Army  and  Shell  Oil  Company  will 
be  responsible  for  aU  future  remedial 
actions  required  at  the  area  deleted  if 
bxtute  site  conditions  warrant  such 
actions. 

in.  Deletion  Procedures 

Upon  determination  that  at  least  one 
of  the  criteria  described  in  §  300.425(e) 
of  the  NCP  has  been  met,  EPA  may 
formally  begin  deletion  procedures.  The 
following  procedures  were  used  for  this 
proposed  deletion  of  the  western  tier  of 
the  RMA/NPL  Site: 

(1)  EPA  has  recommended  the  partial 
deletion  and  has  prepared  the  relevant 
docimients. 

(2)  The  State  of  Colorado,  through  the 
CDPHE,  has  concurred  with  publication 
of  this  notice  of  intent  for  partial 
deletion. 

(3)  Concurrent  with  this  national 
Notice  of  Intent  for  Partial  Deletion,  a 
local  notice  has  been  published  in  a 
newspaper  of  record  and  has  been 
distributed  to  appropriate  federal.  State, 
and  local  officials,  and  other  interested 
parties.  These  notices  annoimce  a  thirty 
(30)  day  public  conmient  period  on  the 
deletion  package,  which  ends  on 
October  23,  2002,  based  upon 
publication  of  this  notice  in  the  Federal 
Register  and  a  local  newspaper  of 
record. 

(4)  EPA  has  made  all  relevant 
documents  available  at  the  information 
repositories  listed  previously  for  public 
inspection  and  copying. 

Upon  completion  of  the  thirty 
calendar  day  public  comment  period, 
EPA  Region  8  will  evaluate  each 
significant  comment  and  any  significant 
new  data  received  before  issuing  a  final 
decision  concerning  the  proposed 
partial  deletion.  EPA  will  prepare  a 
responsiveness  simunary  for  each 
significant  comment  and  any  significant 


new  data  received  during  the  public 
comment  period  and  will  address 
concerns  presented  in  such  comments 
and  data.  The  responsiveness  simmiary 
will  be  made  available  to  the  public  at 
the  EPA  Region  8  office  and  the 
information  repository  listed  above  and 
will  be  included  in  the  final  deletion 
package.  Members  of  the  pubHc  are 
encouraged  to  contact  EPA  Region  8  to 
obtain  a  copy  of  the  responsiveness 
summary.  If,  after  review  of  all  such 
comments  and  data,  EPA  determines 
that  the  partial  deletion  from  the  NPL  is 
appropriate,  EPA  will  publish  a  final 
notice  of  partial  deletion  in  the  Federal 
Register.  Deletion  of  the  western  tier  of 
the  RMA/NPL  Site  does  not  actually 
occur  until  a  final  notice  of  partial 
deletion  is  published  in  the  Federal 
Register.  A  copy  of  the  final  partial 
deletion  package  will  be  placed  at  the 
EPA  Region  8  office  and  the  information 
repository  listed  above  after  a  final 
dociunent  has  been  published  in  the 
Federal  Register. 

IV.  Basis  for  Intended  Partial  Site 
Deletion 

The  following  information  provides 
EPA's  rationale  for  deletion  of  the 
western  tier  of  the  RMA/NPL  Site  from 
the  NPL  and  EPA's  finding  that  the 
proposed  final  deletion  satisfies  40  CFR 
300.425(e)  requirements: 

EMA/NPL  Site  Background 

The  On-Post  OU  of  the  RMA/NPL  Site 
encompasses  27  square  miles  in 
southern  Adams  Coimty,  Colorado, 
approximately  8  miles  northeast  of 
downtown  Denver.  The  Rocky 
Moimtain  Arsenal  was  established  in 
1942  by  the  U.S.  Army,  and  was  used 
to  manufacture  chemical  warfare  agents 
and  incendiary  mimitions  for  use  in 
World  War  II.  Prior  to  this,  the  area  was 
largely  imdeveloped  ranch  and 
farmland.  Following  the  war  and 
through  the  early  1980s,  the  facilities 
continued  to  be  used  by  the  Army. 
Beginning  in  1946,  some  facilities  were 
leased  to  private  companies  to 
inanufacture  industrial  and  agricultural 
chemicals.  Shell  Oil  Company,  the 
principal  lessee,  primarily 
manufactured  pesticides  from  1952  to 
1982.  After  1982.  the  only  activities  at 
the  Arsenal  involved  remediation. 

Complaints  of  ground  water  pollution 
north  of  the  RMA/NPL  Site  began  to 
surface  in  1954.  Common  industrial  and 
waste  disposal  practices  used  during 
these  years  resiilted  in  contamination  of 
structures,  soil,  surface  water,  and 
ground  water.  As  a  result  of  this 
contamination,  the  Arsenal  was 
proposed  for  inclusion  on  the  NPL  in 
October  15, 1984.  The-listing  of  RMA  on 
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the  NPL,  excluding  Basin  F,  was 
finalized  on  July  22, 1987.  Basin  F  was 
added  to  the  RMA/NPL  Site  listing  on 
March  13. 1989.  On  February  17, 1989, 
an  interagency  agreement — referred  to 
as  a  Federal  Facility  Agreement  (FFA) — 
formalizing  the  process  framework  for 
selection  and  implementation  of 
cleanup  remedies  at  the  RMA/NPL  Site, 
became  effective.  The  FFA  was  signed 
by  the  Army,  Shell  Oil  Company,  EPA, 
U.S.  Department  of  the  Interior.  U.S. 
Department  of  Justice,  and  the  Agency 
for  Toxic  Substances  and  Disease 
Registry. 

Western  Tier  of  the  On-Post  OU 

A  remedial  investigation  (RI) 
completed  in  January  1992  studied  each 
of  the  five  environmental  media  at  the 
RMA/NPL  Site  including  soils,  water, 
structures,  air,  and  biota.  Based  upon 
evidence  gathered  during  the  RI,  the 
western  tier  of  the  RMA/NPL  Site  was 
exposed  to  minimal  contamination  and 
is  considered  a  "non-source"  area.  A 
structures  survey  program  identified 
eight  structures  within  the  western  tier 
all  which  have  no  potential 
contamination  history. 

Several  ground  water  plumes  below 
the  western  tier  parcel  have  been 
identified  but  are  not  attributable  to  the 
RMA/NPL  Site.  Because  the  groimd 
water  does  not  meet  drinking  water 
standards,  the  Klein  Water  Treatment 
Facility  was  built  in  1989 — prior  to 
completion  of  the  RI — ^to  treat  the 
grotmd  water  contamination  that  is  now 
known  to  originate  from  non-RMA/NPL 
sources.  The  Klein  Water  Treatment 
Facility  is  located  within  the  area  to  be 
deleted;  however,  its  continued 
operation,  and  associated  5-year  review 
requirements,  have  been  incorporated  as 
part  of  the  Chemical  Sales  Company 
Siiperfund  Site. 

"The  Irondale  Containment  System 
(ICS)  was  constructed  diu-ing 
development  of  the  RI/FS  as  an  interim 
response  action  (IRA).  The  ICS  was 
partially  located  on  the  western  tier  and 
installed  to  extract  and  treat  ground 
water  emanating  frtim  the  Rail  Yard  and 
the  Motor  Pool  areas,  both  of  which  are 
in  close  proximity  to  the  western  tier. 

A  feasibility  study  (FS)  was  finalized 
in  October  1995  and  a  proposed  plan 
prepared  and  presented  to  the  public  in 
October  1995  as  well.  On  June  11. 1996. 
the  On-Post  Record  of  Decision  (ROD) 
was  signed  by  the  Army,  EPA,  and  the 
State  of  Colorado.  The  ROD  specified  no 
remedial  action  for  soil  within  the 
western  tier  of  the  On-Post  OU  as  the 
soil  does  not  pose  a  risk  to  himians  or 
biota.  The  remedy  for  structures 
included  the  dismantling  of  three  of  the 
eight  structures  fouind  on  the  western 


tier.  The  selected  ground  water  remedy 
consisted  of  continued  operation  of  the 
ICS.  The  ROD  also  required  continued 
use  restrictions  for  the  property. 

On  October  2, 1998,  EPA  published  a 
notice  of  intent  for  partial  deletion 
(NOIDp)  in  the  Federal  Register  which 
proposed  to  delete  the  western  tier 
parcel  from  the  RMA/NPL  Site.  EPA 
received  several  conunents  during  the 
public  comment  period  including  one 
expressing  a  concern  for  the  potential 
future  placement  of  a  child  daycare 
facility  at  the  western  tier  parcel  and 
reiterating  previous  concerns  that  RMA, 
and  hence  the  western  tier  parcel,  might 
be  contaminated  with  dioxins.  Based  on 
the  comments,  EPA  postponed  action  on 
the  partial  deletion  tmtil  additional  soil 
sampling  and  analysis  of  the  western 
tier  parcel  could  be  conducted.  These 
studies  specifically  include  the  Soil 
Sampling  Risk  Report,  Denver  Front 
Range  Soil  Dioxin  Study,  Section  9 
Borrow  Area  Report,  and  Site 
Reconnaissance  Report.  Additional 
studies  and  reports  include  Surface  Flux 
Chamber  Testing.  Geophysical  Survey 
on  Section  9.  Vapor  Pathway  Analysis, 
Assessment  of  Residual  Ecological  Risk 
Report,  and  Potential  Ordnance/ 
Explosives  and  Recovered  Chemical 
Warfare  Materiel  Hazards  Report. 

Community  Involvement 

Since  1988,  each  of  the  parties 
involved  with  the  Arsenal  cleanup  has 
made  extensive  efforts  to  ensiu«  that  the 
public  is  kept  informed  on  all  aspects  of 
the  cleanup  program.  More  than  100  fact 
sheets  about  topics  ranging  from 
historical  information  to  site 
remediation  have  been  developed  and 
made  available  to  the  public.  Following 
the  release  and  distribution  of  the  draft 
Detailed  Analysis  of  Alternatives  report 
(a  second  phase  of  the  FS),  the  Army 
held  an  open  house  for  about  1,000 
community  members.  The  open  house 
provided  opportimity  for  individual 
discussion  and  imderstanding  of  the 
various  technologies  being  evaluated  for 
cleanup  of  the  RMA/NPL  Site. 

The  Proposed  Plan  for  the  On-Post 
OU  was  released  for  public  review  on 
October  16, 1995.  On  November  18, 
1995,  a  public  meeting  was  held, 
atiended  by  approximately  50  members 
of  the  public,  to  obtain  public  comment 
of  the  Proposed  Plan.  As  a  result  of 
requests  at  this  meeting,  the  period  for 
submitting  written  comments  on  the 
plan  was  extended  one  month, 
concluding  on  January  19, 1996.  Nq 
public  conunents  were  received  on  the 
alternatives  presented  for  the  western 
tier  of  the  On-Post  OU. 

Based  on  public  comment  received  for 
the  NOIDp  published  on  October  2. 


1998,  EPA  postponed  action  on  partial 
deletion  until  additional  soil  sampling 
and  analysis  of  the  western  tier  parcel 
could  be  conducted.  Members  of  the 
Site  Specific  Advisory  Board  also 
requested  that  National  Ombudsman. 
Robert  Martin,  include  deletion  of  the 
western  tier  parcel  as  one  of  fifty-two 
issues  to  be  investigated  at  RMA.  The 
Ombudsman  held  two  public  meetings, 
one  on  January  26,  2000,  followed  by 
the  second  on  November  6.  2000.  EPA, 
Region  8,  continues  to  coordinate  with 
the  Ombudsman's  office  on  this  process. 

Upon  completion  of  the  thirty 
calendar  day  public  comment  period  for 
this  NOIDp,  EPA  Region  8  in 
consultation  with  the  State  and  the 
Army,  will  evaluate  each  comment  and 
any  significant  new  data  received  before 
issuing  a  final  decision  concerning  the 
proposed  partial  deletion. 

Current  Status 

Of  the  three  structures  slated  for 
demolition,  one  was  determined  to  no 
longer  exist  (a  building  foundation),  and 
the  other  two  structures  (survey  tower 
and  septic  tank)  were  demolished  in 
October  1997.  Since  the  ROD  was 
signed,  three  structures  referred  to  as 
"vatilts"  were  found  in  section  9  of  the 
western  tier  parcel.  These  structiu«s 
were  used  for  housing  antennae 
associated  with  the  Titan  I  Missile 
system  during  the  late  1950s  through 
the  mid-1960s.  Evaluation  of  the  vaults 
confirmed  that  no  radiological,  chemical 
or  biological  materials  were  utilized  in 
these  structures.  The  vaults  were 
demolished  and  disposed  of  from  the 
western  tier  during  the  week  of  July  20, 
1998. 

The  ICS  extraction  wells  have  met  the 
ROD  shut-off  criteria  and  were  shut 
down  on  October  1.  1997.  Extraction 
wells  for  the  Motor  Pool  IRA  have  also 
met  shut-off  criteria  in  March  1998; 
therefore,  the  ICS  facility  was 
demolished  and  removed  on  May  7, 
2002.  A  treatment  system  was 
constructed  at  the  Rail  Yards  to  more 
direcUy  treat  the  contaminated 
grotmdwater  associated  with  the  Rail 
Yards.  The  Rail  Yard  IRA  and  Treatment 
System,  Motor  Pool  IRA.  and  Irondale 
facility  are  not  associated  with  the 
western  tier  parcel.  Monitoring  of  the 
groimd  water  aquifer  previously  treated 
through  the  ICS  extraction  wells,  as 
required  by  the  ROD.  has  been 
incorporated  into  the  sitewide 
monitoring  program. 

Use  of  the  ground  water  below  the 
western  tier  for  potable  drinking 
purposes  is  prohibited  by  the  FFA,  the 
RMA  National  Wildlife  Refuge  Act  of 
1992,  and  the  ROD;  and  will  continue 
to  be  prohibited  even  after  portions  of 
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the  western  tier  are  sold.  Additional 
prohibitions  imposed  by  the  FFA, 
Refuge  Act,  and  ROD  include  the  use  of 
the  western  tier  parcel  for  residential, 
industrial,  and  agricultural  purposes,  for 
hunting  or  fishing  for  consumptive 
purposes,  and  the  use  of  any  surface 
water  as  a  water  source. 

Based  on  the  extensive  investigations 
and  risk  assessment  performed  for  the 
western  tier  of  the  RMA/NfPL  Site,  there 
are  no  further  response  actions  planned 
or  scheduled  for  this  area.  Currently,  no 
hazardous  substances  remain  at  the  site 
above  health-based  levels  with  respect 
to  anticipated  uses  of  and  access  to  the 
site,  which  are  limited  under  the 
Federal  Facility  Agreement,  Rocky 
Mountain  Arsenal  National  Wildlife , 
Refuge  Act  and  the  ROD.  Because  the 
western  tier  parcel  is  subject  to  these 
restrictions  on  land  and  water  use,  it 
will  be  included  in  the  RMA-wide  five- 
year  reviews.  All  completion 
requirements  for  the  western  tier  of  the 
On-Post  OU  have  been  achieved  as 
outlined  in  OSWER  Directive  9320.2- 
3 A.  Therefore,  there  is  no  requirement 
for  operation  and  maintenance. 

EPA,  with  concurrence  from  the  State 
of  Colorado,  has  determined  that  all 
appropriate  CERCLA  response  actions 
have  been  completed  at  the  western  tier 
parcel  of  the  RMA/NPL  Site  to  protect 
public  health  and  the  environment  and 
that  no  further  response  action  by 
responsible  parties  is  required. 
Therefore,  EPA  proposes  to  delete  the 
western  tier  of  the  On-Post  OU  of  the 
RMA/NPL  Site  from  the  NPL. 

Dated:  September  10,  2002. 
Robert  E.  Roberts, 

Regional  Administrator,  U.S.  Environmental 

Protection  Agency,  Region  8. 

(PR  Doc.  02-23988  Filed  9-20-02;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-2201 ,  MB  Docket  No.  02-271 ,  RM- 
10441] 

Digital  Television  Broadcast  Service; 
Belton,  TX  , 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Central 
Texas  College,  licensee  of  station 
KNCT-TV,  NTSC  channel  46,  Belton, 
Texas,  proposing  the  substitution  of 
DTV  channel  38  for  DTV  channel  47c 


for  station  KNCT-DT.  DTV  Channel  38 
can  be  allotted  to  Belton  at  reference 
coordinates  30-59-08  N.  and  97-37-51 
W.  with  a  power  of  200,  a  height  above 
average  terrain  HAAT  of  392.9  meters. 
DATES:  Comments  must  be  filed  on  or 
before  November  1,  2002,  and  reply 
comments  on  or  before  November  18, 
2002. 

ADDRESSES:  The  Commission  permits 
the  electronic  filing  of  all  pleadings  and 
comments  in  proceeding  involving 
petitions  for  rule  making  (except  in 
broadcast  allotment  proceedings).  See 
Electronic  Filing  of  Documents  in  Rule 
Making  Proceedings,  GC  Docket  No.  97- 
113  (rel.  April  6, 1998).  Filings  by  paper 
can  be  sent  by  hand  or  messenger 
delivery,  by  commercial  overnight 
courier,  or  by  first-class  or  overnight 
U.S.  Postal  Service  mail  (although  we 
continue  to  experience  delays  in 
receiving  U.S.  Postal  Service  mail).  The 
Conunission's  contractor,  Vistronix, 
Inc.,  will  receive  hand-delivered  or 
messenger-delivered  paper  filings  for 
the  Commission's  Secretary  at  236 
Massachusetts  Avenue,  NE.,  Suite  110, 
Washington,  DC  20002.  The  filing  hours 
at  this  location  are  8:00  a.m.  to  7  p.m. 
All  hand  deliveries  must  be  held 
together  with  rubber  bands  or  fasteners. 
Any  envelopes  must  be  disposed  of 
before  entering  the  building. 
Commercial  overnight  mail  (other  than 
U.S.  Posted  Service  Express  Mail  and 
Priority  Mail)  must  be  sent  to  9300  East 
Hampton  Drive,  Capitol  Heights,  MD 
20743.  U.S.  Postal  Service  first-class 
mail.  Express  Mail,  and  Priority  Mail 
should  be  addressed  to  445  12th  Street, 
SW.,  Washington,  DC  20554.  All  fihngs 
must  be  addressed  to  the  Commission's 
Secretary,  Office  of  the  Secretary, 
Federal  Communications  Commission, 
Washington,  DC  20554.  In  addition  to 
filing  conaments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Ernest  T.  Sanchez,  The 
Sanchez  Law  Firm,  2000  L  Street,  NW., 
Suite  200,  Washington,  DC,  20036 
(Coimsel  for  Central  Texas  College). 
FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Media  Bureau,  (202)  418- 
1600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MB  Docket  No. 
02-271,  adopted  September  4.  2002,  and 
released  September  10,  2002.  The  full 
text  of  this  document  is  available  for 
public  inspection  and  copjdng  during 
regular  business  hours  in  the  FCC 
Reference  Information  Center,  Portals  II, 
445  12th  Street,  SW.,  Room  CY-A257, 
Washington,  DC,  20554.  This  document 


.may  also  be  purchased  from  the 
Commission's  duplicating  contractor, 
Qualex  International,  Portals  n,  445 
12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC,  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
via-e-mail  qualexint@aol.com. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  shoidd  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Conunission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Digital  television  broadcasting. 
Television. 

For  the  reasons  discussed  in  the    " 
preamble,  the  Federal  Commimications 
Commission  proposes  to  amend  47  CFR 
part  73  as  follows 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334  and  336. 

§73.622    [Amended] 

2.  Section  73.622(b),  the  Table  of 
Digital  Television  Allotments  under 
Texas  is  amended  by  removing  DTV 
channel  47c  and  adding  DTV  channel 
38  at  Belton. 

Federal  Communications  Commission. 

Barbara  A.  Kreisman, 

Chief,  Video  Division,  Media  Bureau. 

[PR  Doc.  02-24105  Filed  9-20-02;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-2219,  MB  Docket  No.  02-273,  RM- 
10562] 

Digital  Television  Broadcast  Service; 
Tuscaloosa,  AL 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  TV 
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Alabama  Inc.,  licensee  of  station  WCFT- 
TV,  proposing  the  substitution  of  DTV 
channel  5  for  DTV  channel  34c  at 
Tuscaloosas,  Alabama.  DTC  Channel  5 
can  be  allotted  to  Tuscaloosa  at 
reference  coordinates  33-28-48  N.  and 
87-25-50  W.  with  a  power  of  5.4,  a 
height  above  average  terrain  HAAT  of 
641  meters. 

DATES:  Comments  must  be  filed  on  or 
before  November  7,  2002,  and  reply 
comments  on  or  before  November  22, 
2002. 

ADDRESSES:  The  Conmiission  permits 
the  electronic  filing  of  all  pleadings  and 
comments  in  proceeding  involving 
petitions  for  rule  making  (except  in 
broadcast  allotment  proceedings).  See 
Electronic  Filing  of  Documents  in  Rule 
Making  Proceedings,  GC  Docket  No.  07- 
113  (rel.  April  6, 1998).  Filings  by  paper 
can  be  sent  by  hand  or  messenger 
delivery,  by  commercial  overnight 
courier,  or  by  first-class  or  overnight 
U.S.  Postal  Service  mail  (although  we 
continue  to  experience  delays  in 
receiving  U.S.  Postal  Service  mail).  The 
Commission's  contractor,  Vistronix, 
Inc.,  will  receive  hand-delivered  or 
messenger-delivered  paper  filings  for 
the  Commission's  Secretary  at  236 
Massachusetts  Avenue,  NE.,  Suite  110, 
Washington,  DC  20002.  The  filing  hours 
at  this  location  are  8:00  a.m.  to  7:00  p.m. 
All  hand  deliveries  must  be  held 
together  with  rubber  bands  or  fasteners. 
Any  envelopes  must  be  disposed  of 
before  entering  the  building. 
Commercial  overnight  mail  (other  than 
U.S.  Postal  Service  Express  Mail  and 
Priority  Mail)  must  be  sent  to  9300  East 


Hampton  Drive,  Capitol  Heights,  MD 
20743.  U.S.  Postal  Service  first-class 
mail.  Express  Mail,  and  Priority  Mail 
should  be  addressed  to  445  12th  Street, 
SW.,  Washington,  DC  20554.  All  filings 
must  be  addressed  to  the  Commission's 
Secretary,  Office  of  the  Secretary, 
Federal  Communications  Commissions, 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Thomas  P.  Van  Wazer, 
Sidley,  Austin,  Brovra  &  Wood  LLP. 
1501  K  Street,  NW.,  Washington,  DC 
20005  (Counsel  for  TV  Alabama,  Inc.). 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blimienthal,  Media  Bureau,  (202)  418- 
1600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Conunission's  Notice  of 
Proposed  Rule  Making,  MB  Docket  No. 
02-273,  adopted  September  9,  2002,  and 
released  September  16,  2002.  The  full 
text  of  this  document  is  available  for 
public  inspection  and  copying  during 
regular  business  hours  in  the  FCC 
Reference  Information  Center,  Portals  Q, 
445  12th  Street,  SW..  Room  CY-A257, 
Washington,  DC,  20554.  This  document 
may  also  be  purchased  from  the 
Commission's  duplicating  contractor, 
Qualex  International,  Portals  n,  445 
12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC,  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
via  e-mail  qualexint@aol.com. 
Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 


Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Conunission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subiects  in  47  CFR  Part  73 

Digital  television  broadcasting. 
Television. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
Part  73  as  follows 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303.  334  and  336. 

173.622    [Amended] 

2.  Section  73.622(b),  the  Table  of 
Digital  Television  Allotments  under 
Alabama  is  amended  by  removing  DTV 
channel  34c  and  adding  DTV  channel  5 
at  Tuscaloosa. 

Federal  Communications  Commission. 

Barbara  A.  Kreisman, 

Chief,  Video  Division,  Media  Bureau. 

[PR  Doc.  02-24106  Filed  9-20-02;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  Industry  and  Security 

Materials  Technical  Advisory 
Committee 

Notice  of  Open  Meeting 

The  Materials  Technical  Advisory 
Committee  (MTAC)  will  meet  on 
October  9,  2002, 10:30  a.m.,  in  the 
Herbert  C.  Hoover  Building,  Room  3884, 
14th  Street  between  Constitution  & 
Pennsylvania  Avenues,  NW., 
Washington,  DC.  The  Committee 
advises  the  Office  of  the  Assistant 
Secretary  for  Export  Administration 
with  respect  to  technical  questions  that 
affect  the  level  of  export  controls 
applicable  to  advanced  materials  and 
related  technology. 

Agenda  j 

1.  Opening  remarics. 

2.  Presentation  of  papers  and 
comments  by  the  public. 

3.  Election  of  Chairman. 

4.  Briefing  on  Department  of 
Commerce  Critical  Technology 
Assessment  of  Biotechnology  in  U.S. 
Industry. 

The  meeting  will  be  open  to  the 
public  and  a  limited  number  of  seats 
will  be  available.  Reservations  are  not 
accepted.  To  the  extent  that  time 
permits,  members  of  the  public  may 
present  oral  statements  to  the 
Committee.  Written  statements  may  be 
submitted  at  any  time  before  or  after  the 
meeting.  However,  to  facilitate 
distribution  of  public  presentation 
materials  to  Committee  members,  the 
Committee  suggests  that  presenters 
forward  the  public  presentation 
materials  to  the  following  address:  Ms. 
Lee  Ann  Carpenter.  Advisory 
Committees  MS:  3876, 14th  St.  & 
Pennsylvania  Ave.,  NW.,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230. 

For  more  information  contact  Lee  Ann 
Carpenter  on  (202)  482-2583. 


Dated:  September  18.  2002. 
Lee  Ann  Carpenter, 
Committee  Liaison  Officer. 
(FR  Doc.  02-24101  Filed  9-20-02;  8:45  am] 

BHJJNG  CODE  SSKKIT-fl 

DEPARTMENT  OF  COMMERCE 

hrtemational  Trade  Administration 

Visit  Industry  Program 

AGENCY:  International  Trade 
Administration,  Commerce. 

ACTION:  Notice  of  implementation  of  the 
Visit  Industry  Program. 

summary:  The  U.S.  Department  of 
Commerce  will  provide  for  private 
sector  companies  to  host  a  US&FCS 
International  Trade  Specialist  for  a 
period  of  up  to  30  days  for  the  purpose 
of  improving  his/her  imderstanding  of 
the  issues  and  obstacles  that  small  and 
medium-sized  businesses  must  face. 
The  US&FCS  believes  that  such  an 
agreement,  authorized  under  the  Mutual 
Educational  and  Cultural  Exchange  Act 
(MECEA)  and  ITA's  appropriations  act, 
will  enhance  the  ability  of  its  trade 
specialists  to  understand  the  problems 
and  issues  facing  exporting  businesses. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  S.  Cramer,  International  Trade 
Specialist,  Office  of  the  Director 
General,  U.S.  Commercial  Service,  (202) 
482-2071. 

SUPPLEMENTARY  INFORMATION:  The  goal 
of  the  Visit  Industry  Program  is  to 
pursue  high-quality  professional 
development  opportimities,  to  improve 
the  Trade  Specialists'  understanding  of 
the  issues  and  obstacles  that  small  and 
medium-sized  businesses  must  face, 
educating  the  trade  specialist  and 
assisting  the  participating  company  in 
pursuing  international  business 
opportunities.  The  purpose  of  the 
agreement  is  to  provide  U.S.  &  FCS 
Trade  Specialists  with  an  in-depth 
professional  development  opportimity 
that  is  not  available  from  any  other 
public  or  private  source. 

Authority.  15  U.S.C.  4721;  22  U.S.C  2455 
(f). 


Dated:  August  24.  2002. 
Bruce  W.  Blakeman, 
Deputy  Assistant  Secretary  for  Domestic 
Operations,  U.S.  and  Foreign  Commercial 
Service. 

[FR  Doc.  02-24036  Filed  9-20-02;  8:45  am) 
BHJJNG  CODE  3610-FP-P 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.  091702B] 

New  England  Fishery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meetings. 

summary:  The  New  England  Fishery 
Memagement  Council  (Coimcil)  is 
scheduling  a  public  meeting  of  its 
Monkfish  Oversight  Committee,  Skate 
Advisory  Panel  and  Whiting  Oversight 
Committee  in  October,  2002  to  consider 
actions  affecting  New  England  fisheries 
in  the  exclusive  economic  zone  (EEZ). 
Recommendations  from  these  groups 
will  be  brought  to  the  full  Council  for 
formal  consideration  and  action,  if 
aippropriate. 

DATES:  The  meetings  will  be  held  on 
October  8-10,  2002  and  October  23-24. 
2002.  See  SUPPLEMENTARY  INFORMATION 
for  specific  dates  and  times. 
ADDRESSES:  The  meetings  will  be  held 
in  Portland,  ME,  Mansfield  and 
Danvers,  MA  and  Warwick,  RI.  See 
SUPPLEMENTARY  INFORMATION  for  specific 
locations. 

Council  address:  New  England 
Fishery  Management  Council,  50  Water 
Street.  Mill  2,  Newburyport.  MA  01950. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Howard,  Executive  Director,  New 
England  Fishery  Management  Coimcil. 
^978) 465-0492. 
SUPPLEMENTARY  INFORMATION: 

Meeting  Dates  and  Agendas 

Tuesday.  October  8,  2002  at  9:30      ' 
a.m. — ^Monkfish  Oversight  Committee 
Meeting. 

Location:  Holiday  Inn  by  the  Bay,  88 
Spring  Street.  Portland.  Kffi;  telephone: 
(207-775-2311). 
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The  Committee  will  review 
overfishing  definition  options  and 
analysis  prepared  by  the  Plan 
Development  Team  (PDT)  for  inclusion 
in  Framework  2,  and  comments  by  the 
Scientific  and  Statistical  Committee. 
The  analysis  will  also  show  Fishing 
Year  2003  target  Total  Allowable  Catch 
(TACs)  for  each  of  the  options. 
Framework  2  will  implement 
adjustments  to  the  overfishing 
definitions  that  were  made  on  a 
temporary  basis  imder  NMFS 
emergency  rule  in  2002,  with 
modifications  as  appropriate  based  on 
PDT  analysis.  Framework  2  will  also 
implement  trip  limit  and  days-at-sea 
adjustments  for  2003  as  needed  to 
achieve  the  target  TACs.  Unless 
modified  by  Framework  2.  the  default 
measures  eliminating  the  monkfish 
directed  fishery  will  take  effect  upon 
expiration  of  the  emergency  rule  in 
May,  2003  (pending  an  extension  for 
180  days  by  the  Secretary  of  Commerce 
in  November,  2001).  The  Committee 
will  also  provide  guidance  to  the  PDT 
in  the  development  of  management 
alternatives  to  achieve  the  targets  for  the 
2003  fishing  year. 

Wednesday.  October  9,  2002  at  9:30 
a.m. — Whiting  Oversight  Committee 
Meeting. 

Location:  Holiday  Inn,  31  Hampshire 
Street.  Mansfield,  MA  02048;  telephone: 
(508)  339-2200. 

The  committee  will  review 
development  of  Framework  37  to  the 
Northeast  Multispecies  Fishery 
Management  Plan  (FMP),  including 
progress  on  Draft  Framework  37 
document,  background  information,  and 
available  analyses.  They  will  refine 
alternatives  for  inclusion  in  Framework 
37.  They  will  also  provide  guidance  to 
the  Whiting  PDT  regarding  Framework 
37.  Also  on  the  agenda  is  discussion  of 
the  timing  of  Framework  37  and  other 
related  issues. 

Thursday.  October  10.  2002  at  10 
a.m. — Skate  Advisory  Panel  Meeting. 

Location:  Holiday  Inn.  31  Hampshire 
Street,  Mansfield.  MA  02048;  telephone: 
(508) 339-2200. 

The  panel  will  review  the  Draft  Skate 
FMP  and  Environmental  Impact 
Statement  (EIS)  and  public  hearing 
docimient.  They  will  review  public 
comments  received  on  the  Draft  Skate 
FMP/EIS  and  public  hearing  document. 
They  will  also  develop  advisory  panel 
comments  and  recommendations  for 
Skate  Committee  and  Council 
consideration  regarding  the  Final  Skate 
FMP  management  measures. 

Wednesday,  October  23.2002  at  10 
a.m  and  Thursday.  October  24.  2002  at 
8:30  a.m. — Monkfish  Oversight 
Committee  Meeting. 


Location:  Hampton  Inn  and  Suites 
Airport,  2100  Post  Road,  Warwick,  RI 
02886;  telephone:  (401)  739-8888. 

The  Committee  will  review  a  draft 
Stock  Assessment  and  Fishery 
Evaluation  (SAFE)  Report  on  the  2001 
fishing  year,  and  PDT  analysis  of 
options  for  overfishing  definition 
reference  points,  target  TACs  and 
management  measures  to  be  considered 
in  Framework  2.  Measures  imder 
consideration  include  adjustments  to 
the  trip  linuts  and  days-at-sea 
allocations  to  achieve  the  target  TACs 
and  to  accoimt  for  changes  to  the 
multispecies  fishery  management 
program  (affecting  monkfish  vessels) 
under  the  court-ordered  remedy.  The 
Committee  will  recommend  preferred 
alternatives  to  the  Councils,  as 
appropriate,  or  any  other  measures 
needed  to  achieve  the  plan  objectives  in 
2003.  The  Committee  will  discuss  the 
status  of  Amendment  2  and  develop  a 
timetable  for  completion  of  required 
elements  and  analysis. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  group  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
action  during  this  meeting.  Action  will 
be  restricted  to  those  issues  specifically 
listed  in  this  notice  and  any  issues 
arising  after  publication  of  this  notice 
that  require  emergency  action  imder  ~ 
section  305(c)  of  the  Magnuson-Stevens 
Act,  provided  the  public  has  been 
notified  of  the  Council's  intent  to  take 
final  action  to  address  the  emergency. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Paul  J.  Howard 
(see  ADDRESSES)  at  least  5  days  prior  to 
the  meeting  dates. 

Dated:  September  17,  2002. 
Theophilus  R.  Bndnerd, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  02-24156  Filed  9-20-02:  8:45  am) 
BIUINO  COOE  3610-22-S 


DEPARTMENT  OF  COMMERCE 

Natioruil  Oceanic  and  Atmospheric 
Administration 

p.D.  091702A] 

Pacific  Fishery  Management  CouncH; 
Public  Meeting 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 


ACTION:  Notice  of  public  meeting. 

summary:  The  Pacific  Fishery 
Management  Council's  (Council) 
Groundfish  Fishery  Management  Plan 
Environmental  Impact  Statement 
Oversight  Committee  (Ad  Hoc  EIS 
Oversight  Committee)  will  hold  a 
working  meeting,  which  is  open  to  the 
public,  on  the  draft  Groimdfish 
Progranunatic  Environmental  Impact 
Statement  (PEIS). 

DATES:  The  meeting  will  be  held  on 
October  7-S,  2002.  The  Ad  Hoc  EIS 
Oversight  Committee  working  meeting 
will  b^in  Monday,  October  7,  2002  at 
1  p.m.  and  may  go  into  the  evening  until 
business  for  the  day  is  completed.  The 
meeting  will  reconvene  firom  8  a.m.  to 
5  p.m.  Tuesday.  October  8. 
ADDRESSES:  The  meetings  will  be  held 
in  the  conference  room  at  the  Pacific 
Fishery  Management  Council  office. 
7700  NE  Ambassador  Place.Portland. 
OR  97220-1384. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Christopher  Dahl,  NEPA  Specialist. 
(503) 820-2280. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  Ad  Hoc  EIS  Oversight 
Committee  meeting  is  to  review  the 
status  of  the  PEIS  and  to  develop 
comprehensive  alternatives  to  the    . 
current  groundfish  management 
program.  The  committee  met  in  May 
2002  and  developed  an  initial  set  of  five 
program  alternatives  which  were 
presented  to  the  Council  in  June  2002. 
The  Council  delayed  adoption  of  those 
recommendations  due  to  preliminary 
information  that  major  management 
changes  might  be  necessary  for  the 
remainder  of  2002  and  2003.  The 
Coimcil  has  now  completed  its 
deliberations  on  the  2003  harvest  levels 
and  management  measures.  The  Ad  Hoc 
EIS  Oversight  Committee  will  consider 
the  Council's  2003  management 
reconunendations.  the  May  2002  report, 
public  comments,  and  other  information 
and  may  choose  to  revise  the  proposed 
alternatives.  The  Ad  Hoc  EIS  Oversight 
Committee  will  present  its  proposed 
alternatives  to  the  Council  at  the 
October  28-November  1  meeting.  The 
Council  expects  to  adopt  PEIS 
alternatives  at  that  time. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  group  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
action  during  this  meeting.  Action  will 
be  restricted  to  those  issues  specifically 
identified  in  this  notice  and  any  issues 
arising  after  publication  of  this  notice 
that  require  emergency  action  under 
section  305(c)  of  Sie  Magnuson-Stevens 
Fishery  Conservation  and  Management 
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Act,  provided  the  public  has  been 
notified  of  the  Council's  intent  to  take 
final  action  to  address  the  emergency. 

Special  Accommodatioiis 

The  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Ms. 
Carolyn  Porter^at  (503)820-2280  at  least 
5  days  prior  to  the  meeting  date. 

Dated:  September  17,  2002. 
Theophilus  R.  Brainerd, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  02-24014  Filed  9-20-02;  8:45  am] 

BtUJNO  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

NatkMial  Oceanic  and  Atmospheric 
Administration 

P.0.091102A] 

Pacific  Rshery  Management  Courtcil; 
Pubiic  Meeting 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meetings. 

summary:  The  Pacific  Fishery 
Management  Council's  (Council)  Coastal 
Pelagic  Species  Management  Team 
(CPSMT)  and  Coastal  Pelagic  Species 
Advisory  Subpanel  (CPSAS)  will  hold 
public  meetings. 
DATES:  The  CPSMT  will  meet  on 
Tuesday,  October  8.  2002,  from  8  a.m. 
to  12  p.m.  The  CPSAS  will  meet  on 
Tuesday,  October  8,  2002,  from  1  p.m. 
until  business  for  the  day  is  completed. 
ADDRESSES:  Both  meetings  will  be  held 
in  the  large  conference  room  at  NMFS, 
501  W  Ocean  Blvd.,  Long  Beach,  CA 
90802.  telephone:  (562)  980-4000. 
Council  address:  Pacific  Fishery 
Management  Council,  7700  NE 
Ambassador  Place,  Suite  200,  Portland, 
OR  97220-1384. 

FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Waldeck,  Pacific  Fishery  Management 
Council.  (503)  820-2280. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  CPSMT  meeting  is  to 
review  the  Pacific  sardine  biomass 
estimate  and  harvest  guideline  for  2003. 
The  purpose  of  the  CPSAS  meeting  is  to 
review  docimients  developed  by  the 
CPSMT,  notably  the  Pacific  sardine 
biomass  estimate  and  recommended 
harvest  guideline  for  2003.Although 
nonemergency  issues  not  contained  in 
the  CPSMT  and  CPSAS  meeting  agendas 
may  come  before  the  committees  for 


discussion,  those  issues  may  not  be  the 
subject  of  formal  action  during  this 
meeting.  Action  will  be  restricted  to 
those  issues  specifically  listed  in  this 
document  and  any  issues  arising  after 
publication  of  this  document  that 
require  emergency  action  under  section  ,- 
305(c)  of  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
provided  the  public  has  been  notified  of 
the  CPSMT's  or  CPSAS's  iptent  to  take 
final  action  to  address  the  emergency. 

Special  Accommodations 

The  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Ms. 
Carolyn  Porter  at  (503)  820-2280  at  least 
5  days  prior  to  the  meeting  date. 

Dated:  September  12,  2002. 

Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 

[FR  Doc.  02-24015  Filed  9-20-02;  8:45  am) 

BILUNG  CODE  3S10-22-S 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Preparation  of  a  Suppiemental 
Environmental  impact  Statement 
(SEiS)  for  the  Airborne  L^ser  (ABL) 
Program 

agency:  Missile  Defense  Agency  (MDA), 
Department  of  Defense. 
ACTION:  Notice  of  availability. 

SUMMARY:  MDA  announces  the 
availability  of  a  draft  supplement  to  the 
Final  Environmental  Impact  Statement 
for  the  Program  Definition  and  Risk 
Reduction  (PDRR)  Phase  of  the  Airborne 
Laser  Program  (April  1997)  (FEIS)  and 
Record  of  Decision  (September  1997). 
This  draft  Supplemental  EIS  (SEIS) 
analyzes  proposed  ABL  Program  test 
activities  at  Kirtland  Air  Force  Base 
(KAFB),  Holloman  Air  Force  Base 
(HAFB),  and  White  Sands  Missile  Range 
(WSMR),  New  Mexico;  and  Edwards  Air 
Force  Base  (EAFB),  Vandenberg  Air 
Force  Base  (VAFB),  and  the  adjacent 
Naval  Air  Warfare  Center  Weapons 
Division  (NAWCWPNS)  Sea  Range, 
Point  Mugu,  California.  The  draft  SEIS 
has  been  prepared  in  accordance  with 
the  National  Environmental  Policy  Act, 
as  amended  (42  U.S.C.  4321,  et  seq.), 
and  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  NEPA  (40 
CFR  Parts  1500-1508). 

The  ABL  is  a  laser  weapon  system 
installed  on  a  Boeing  747-400F  aircraft 
capable  of  operating  for  extended 


periods  of  time.  Up  to  two  such  aircraft 
would  be  developed.  The  ABL  weapon 
systeni  would  include  four  lasers: 

•  Active  Ran^ng  System  (ARS)  Laser 
(a  small  carbon  dioxide  laser  used  to 
begin  tracking  a  target), 

•  Track  Illuminator  Laser  (TILL),  (a 
solid  state  laser  used  to  provide  detailed 
tracking  of  a  target), 

•  Beacon  Illuminator  Laser  (BILL),  (a 
solid  state  laser  used  to  measure 
atmospheric  distortion),  and 

•  High-Energy  Laser  (HEL),  (i.e.. 
Chemical  Oxygen-Iodine  Laser  (COIL), 
which  is  a  chemical  laser  used  to 
destroy  a  target. 

An  additional  laser,  a  surrogate  for  the 
High-Energy  Laser  (SHEL),  will  be  used 
during  testing  in  place  of  the  HEL.  The 
SHEL  is  a  low-power  solid-state  laser 
that  would  be  used  in  both  groimd-  and 
flight-testing.  The  ABL  also  would 
include  an  Infrared  Search  and  Track 
sensor  (IRST)  (a  passive  infrared  device 
used  to  identify  heat  sources).  The  1997 
PDRR  ABL  FEIS  analyzed  use  of  a  COIL 
HEL  on  board  an  aircraft  to  destroy 
ballistic  missiles  on  the  boost  phase. 
The  Record  of  Decision  (ROD)  on  the 
FEIS  documented  the  Air  Force's 
decision  to  proceed  with  PDRR  phase 
ABL  home  base  activities  at  EAFB, 
diagnostic  test  activities  over  WSMR, 
and  expanded  area  test  activities  at 
VAFB  and  the  NAWCWPNS  Sea  Range. 
Since  completion  of  the  FEIS,  specific 
proposed  test  activities  have  been 
identified  and  additional  information 
made  available  about  the  proposed 
testing  that  warrant  preparation  of  a 
SEIS. 

Comments 

To  obtain  a  copy  of  the  supplement  to 
the  1997  FEIS  and  Record  of  Decision, 
please  write  to:  Mr.  Charles  J.  Brown, 
Environmental  Coordinator,  Project 
Execution  Division,  Headquarters,  Air 
Force  Center  for  Environmental 
Excellence,  3207  Sidney  Brooks  Road, 
Building  532,  Brooks  AFB,  TX  78235- 
5363  or  a  copy  of  it  can  also  be  accessed 
at  "http://wvfw.hqafcee.brooks.af. mil/ 
ec/EIS/ABL/D-SEIS.pdf.  Individuals  or 
organizations  may  provide  comment  on 
the  supplement  by  sending  written 
comments  to:  Ms.  Pamelia  Bain, 
Director,  External  Affairs,  Missile 
Defense  Agency,  7100  Defense 
Pentagon,  Washington,  DC  20301-7100. 

Dated:  September  16,  2002. 
Patricia  L.  Topfiings, 
Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  02-24187  Filed  9-20-02;  8:45  am) 
MLUNG  CODE  S001-0«-H 
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DEPARTMENT  OF  DEFENSE 

Department  Of  tha  Army 

Notica  of  Avallabiiity— Record  of 
Decision  (ROD)  for  tha  Northam 
Training  Complex  WHh  a  MuW-Purpoae 
Digital  Training  Range  and  Expanded 
Maneuver  Areas,  Drop  Zones  and 
Landing  Zones  at  Fort  Know,  KY 

AGENCY:  U.S.  Army  Armor  Center  and 

Fort  Knox,  Department  of  the  Army, 

DoD. 

action:  Notice  of  availability. 

SUMMARY:  In  compliance  with  the 
National  Environmental  Policy  Act 
(NEPA),  a  ROD  has  been  prepared  for 
the  construction  and  operation  of  a 
midti-purpose  digital  training  range  and 
a  series  of  maneuver  areas,  drop  zones 
and  landing  zones  at  Fort  Knox.  As  soon 
as  practical,  the  Army  will  begin  to 
construct  and  operate  the  facilities 
described  as  the  Preferred  Alternative 
(Alternative  2).  Although  Alternative  2 
has  significant  environmental  impacts, 
all  feasible  measiues  will  be  used  to 
mitigate  the  impacts.  Alternative  2  is  the 
only  course  of  action  that  will  provide 
a  midti-functional  war  fighting 
capability  to  meet  the  Army's  current 
and  future  training  needs  for  soldiers  in 
urban  and  restricted  terrain  combat 
scenarios  and  the  new  digital 
technology  to  support  the  M1A2  System 
Enhancement  Package  (SEP)  Main  Battle 
Tank.  All  practical  mitigation  measures 
are  listed  in  the  ROD. 
ADDRESSES:  Interested  parties  desiring 
to  review  the  ROD  may  obtain  a  copy  by 
contacting:  Environmental  Management 
Division,  Directorate  of  Base  Operations 
Support,  U.S.  Army  Armor  Center, 
ATTN:  ATK-OSE  (Mrs.  PoUock), 
Building  1110,  Room  216,  Ironsides  & 
6th  Avenue,  Fort  Knox,  KY  40121-5000 
or  by  sending  electronic  mail  to: 
Linda.PolIock@knox.army.mil. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Al  Freeland  or  Mrs.  Gail  Pollock, 
Environmental  Management  Division, 
Directorate  of  Base  Operations  Support, 
U.S.  Army  Armor  Center,  ATTN: 
ATZK-OSE.  Building  1110,  Room  216, 
Ironsides  &  6th  Avenue,  Fort  Knox,  KY 
40121-SOOO;  by  phone  at  (502)  624- 
3629  or  by  fax  at  (502)  624-3000. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  project  includes  upgrading  an 
existing  training  range  to  a  modem 
digitized  multi-purpose  training  range; 
construction  of  a  series  of  landing 
zones,  drop  zones  and  maneuver  areas 
and  a  grassed  mock  C130  landing  strip; 
upgrade  of  existing  roads;  installation  of 
fiber  optics  and  other  infrastructure 
improvements.  The  facilities  would 


prepare  the  mounted  force  warriors  for 
full  spectnmi  combat  operations.  The 
proposed  facilities  would  fully  support 
new  equipment  training  such  as  the 
M1A2  Main  Battle  Tank  (MBT)  System 
Enhancement  Package  (SEP),  the  M2A3 
Bradley  Fighting  Vehicle,  and  the 
Stryker  femily  of  vehicles,  as  well  as 
other  enhanced  vehicles  requiring 
digital  capability.  These  vehicles  are 
equipped  with  a  dynamic  new  computer 
system  that  uses  digital  technology  to 
provide  soldiers  with  on  the  move  and 
instantaneous  battlefield 
communications. 

Public  reading  copies  of  the  ROD  are 
available  at  the  following  locations:  Barr 
Library;  400  Quartermaster  Street,  Fort 
Knox,  Kentucky  40121-5000  and 
Ridgeway  Memorial  Library,  127  North 
Walnut  Street,  P.O.  Box  146, 
Shepherdsville,  Kentucky  40165. 

Dated:  September  16,  2002. 
RajrmoDd  J.  Fatz, 

Deputy  Assistant  Secretary  of  the  Army 
(Environment,  Safety  and  Occupational 
Health)  OASA(I&E). 
[FR  Doc.  02-24033  Filed  d-20-02;  8:45  am) 

BILUNG  COOE  3710-Oa-M 


DEPARTMENT  OF  EDUCATION 

Notice  Of  Proposed  infonnatlon 
Collsctioni 


AGENCY:  Department  of  Education. 
SUMMARY:  The  Acting  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  invites  comments  on  the 
proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
November  22,  2002. 
SUPPlfMENTARY  MFORMATKW:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (0MB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportimity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consiUtation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
•  information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Acting 
Leader,  Regulatory  Information 
Management  Group,  Office  of  the  Chief 
Information  Officer,  publishes  that 
notice  containing  proposed  information 
collection  requests  prior  to  submission 


of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Typ>e  of  review  requested, 
e.g.  new,  revision,  extension,  existing  or 
reinstatement;  (2)  Title;  (3)  Summary  of 
the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment. 
The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner;  (3)  is  the  estimate 
of  burden  acc\irate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated :  September  1 7 ,  2002 . 
Joseph  Scliubart, 

Acting  Leader,  Regulatory  Information 
Management  Group,  Office  of  the  Chief 
Information  Officer. 

OflBce  of  Postaecondary  Education 

Type  of  Review:  Reinstatement. 

Title:  Graduate  Assistance  in  Areas  of 
National  Need  (GAANN)  Performance 
Report. 

Frequency:  Annually. 

Affected  Public:  Not-for-profit 
institutions. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  225. 
Burden  Hours:  2,250. 

Abstract:  GAANN  grantees  must 
submit  a  performance  report  annually. 
The  reports  are  used  to  evaluate  grantee 
performance.  Further,  the  data  from  the 
reports  will  be  aggregated  to  evaluate 
the  accomplishments  and  impact  of  the 
GAANN  Program  as  a  whole.  Results 
will  be  reported  to  the  Secretary  in 
order  to  respond  to  Government 
Performance  and  Results  Act  (GPRA) 
requirements. 

Requests  for  copies  of  the  proposed  - 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov, 
by  selecting  the  "Browse  Pending 
Collections"  link  and  by  clicking  on 
link  number  2055.  When  you  access  the 
information  collection,  click  on 
"Download  Attachments  "  to  view. 
Written  requests  for  information  should 
be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  4050.  Regional 
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Office  Building  3.  Washington,  DC 
20202-4651  or  to  the  e-mail  address 
vivian_reese@ed.gov.  Requests  may  cilso 
be  electronically  mailed  to  the  e-mail 
address  OCIO_RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 
Comments  regarding  Durden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Joseph  Schubart  at 
his  e-mail  address  1oe.Schubart®ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

[FR  Doc.  02-24035  Filed  9-20-02;  8:45  am] 
BILLING  CODE  4000-01-P 


DEPARTMErfT  OF  ENERGY 

Financial  Assistance  Solicitation  for 
Research  and  Development  for  Fuel 
Cells  for  Stationary  and  Automotive 
Applications 

AGENCY:  Chicago  Operations  Office, 

DOE. 

ACTION:  Notice  of  availability  of  a 

financial  assistance  solicitation. 

summary:  The  U.S.  Department  of 
Energy  (DOE)  is  announcing  its 
intention  to  solicit  applications  for 
financial  assistance  for  cost  shared 
research  and  development  of 
technologies  that  will  enhance  research 
and  development  in  fuel  cell 
technology.  The  DOE  Office  of 
Hydrogen,  Fuel  Cells  and  Infrastructure 
Technologies  seeks  industry  cost-shared 
projects  that  address  research  needs  in 
building  fuel  cell  systems;  fuel  cells  for 
back  up  power;  materials  for  high 
temperature  membranes;  fuel  cell 
component  durability;  water  and 
thermal  management;  fuel  processing; 
and  catalysts. 

DATES:  The  solicitation  will  be  available 
on  DOE's  "Industry  Interactive 
Procurement  System"  (IIPS)  Web  page 
located  at  http://e-center.doe.gov  under 
the  "HELP"  section  of  the  web  site. 
Applicants  must  register  in  IIPS  prior  to 
submitting  an  application.  Only 
registered  users  will  have  the  capability 
to  transmit  their  applications  in  a 
responsive  matter.  Applicants  are 
strongly  encouraged  to  register  with  IIPS 
as  soon  as  possible  prior  to  the 
application  deadline.  All  applications 
must  have  an  UPS  transmission  stamp  of 
not  later  than  11:59  p.m.  Eastern  Time 
on  November  27,  2002.  Applicants  are 
advised  to  begin  transmission  24  hours 
in  advance  of  the  deadline  in  order  to 
prevent  any  transmission  difficulties. 


ADDRESSES:  The  solicitation  and  any 
subsequent  amendments  will  be 
published  on  the  above  mentioned 
Internet  address.  All  applications  shall 
be  submitted  through  IIPS  in  accordance 
with  the  instructions  provided  in  the 
solicitation. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nadine  Kijak  at  (630)  252-2508;  by  mail 
at  U.S.  Department  of  Energy,  9800 
South  Cass  Avenue,  Argonne,  IL  60439- 
4899;  by  facsimile  at  (630)  252-5045;  or 
by  electronic  mail  at 
Nadine.Kijak@ch.doe.gov. 

SUPPt^MENTARY  INFORMATION: 
Background 

The  combined  residential  and 
commercial  Buildings  sector  accounts 
for  approximately  36%  of  the  U.S. 
primary  energy  consumption  and 
between  30%  and  40%  of  all  airborne 
emissions.  These  factors  are  the  driving 
force  behind  DOE's  efforts  to  develop 
high  efficiency  polymer  electrolyte 
membrane  (PEM)  fuel  cell  power 
systems  as  an  alternative  power  source 
to  grid-based  electricity  for  buildings. 
The  Buildings  sector  provides  a  diverse 
set  of  application  requirements  over  a 
wide  power  range  that  can  be  met  by 
PEM  fuel  cell  systems.  DOE  seeks 
applications  from  qualified  developers 
of  PEM  fuel  cell  power  systems  to 
develop  and  test  a  stationary  fuel  cell 
power  system  for  a  market-driven 
building  application  that 
simultaneously  addresses  DOE  priorities 
of  lowering  energy  consumption  and 
emissions.  Also  included  in  the 
solicitation  are  cross-cutting  areas 
which  apply  to  fuel  cell  technology  for 
stationary  and  transportation 
applications,  such  as  high  temperature 
membranes,  durability,  and  catalysts. 

A  workshop  was  held  on  April  10-11, 
2002  regarding  Fuel  Cells  for  Buildings 
and  Stationary  Applications.  The 
proceedings  from  this  workshop  are 
available  on  the  following  web  site: 
http://www.eren.doe.gov/hydrogen/, 
under  the  "What's  New"  section.  A 
summary  of  the  research  and 
development  work  regarding  Fuel  Cells 
for  Transportation  Applications  is 
available  on  the  following  Web  site: 

•  http://www.cartech.doe.gov/ 
research/fuelcells/index.htinl,  under 

•  2001  Annual  Progress  Report: 
Transportation  Fuel  Cell  Power 
Systems,  Part  1  {6Mb  pdf) 

•  2001  Annual  Progress  Report: 
Transportation  Fuel  Cell  Power 
Systems,  Part  2  (5Mb  pdfl 

Research  and  Development 
Solicitation  Topics:  Responsive  projects 
will  cross-cut  several  technological  and 
methodological  roadmap  areas 


including,  but  not  limited  to,  the 
development  of  a  stationary  PEM  fuel 
cell  power  system  for  buildings, 
development  of  a  back-up  fuel  cell    - 
system;  PEM  stack  durability; 
development  of  materials  for  high 
temperature  membranes;  reduction  of 
membrane  cost;  fuel  processing;  water 
and  thermal  management;  fuel  cell 
demonstration;  platinum  recycling;  and 
development  of  non-precious  metal 
catalysts  and  a  fuel  cell  economic 
analysis. 

Type  and  Number  of  Anticipated 
Awards:  Awards  under  this  solicitation 
will  be  cooperative  agreements  with  a 
term  of  up  to  five  years.  Subject  to  the 
availability  of  funds,  EKDE  is  planning  to 
allocate  approximately  $7  million  in 
fiscal  year  2003  for  the  selected  projects. 
It  is  estimated  that  up  to  20  projects  may 
be  selected  for  cost-shared  cooperative 
-agreements.  Subject  to  the  availability  of 
funds,  total  estimated  Government 
funding  for  the  solicitation  is 
approximately  $70  million  for  the 
maximum  five-year  period. 

Application  Requirements:  Where  the 
nature  of  the  work  demands  multi- 
disciplinary  expertise,  teaming 
arrangements  are  preferred.  For  the 
development  of  a  stationary  fuel  cell 
power  system  and  the  fuel  cell 
demonstration  topics,  at  least  one 
partner  of  the  miilti-partner  team  is 
required  to  be  a  utility.  For  the  back-up 
fuel  cell  system  topic,  at  least  one 
partner  of  the  multi-partner  team  is 
required  to  be  the  host  organization  for 
the  field  test.  For  the  improvement  of 
high  temperature  membranes  topic,  at 
least  one  partner  of  the  multi-partner 
team  is  reqvured  to  be  a  university. 

To  be  eligible  for  award  imder  this 
solicitation,  applicants  will  be  required 
to  contribute  a  non-federal  cost  share  of 
20-50%  of  the  yearly  project  costs  to  be 
incurred  imder  the  proposed  project, 
depending  upon  specific  topic  area 
selected,  as  specified  in  the  solicitation. 
Prior  costs  incurred  (i.e.,  costs  to 
conduct  prior  research  or  development, 
patents,  or  to  develop  technical  reports 
imder  previous  research  efforts)  should 
not  be  proposed  and  will  not  be 
considered  as  cost  share. 

In  addition  to  the  foregoing,  other 
evaluation  and  selection  criteria  will  be 
identified  in  the  solicitation.  DOE 
solicitation  and  selection  procedures  are 
set  forth  in  10  CFR  600.  The  full  text  of 
10  CFR  part  600  Financial  Assistance 
„Rules  are  located  at  http:// 
www.access.gpo.gov/nara/cfr/ 
waisidx_00/l  Ocfi€00_00.  html. 

Once  releasee!,  the  solicitation  will  be  , 
available  for  downloading  from  the  UPS 
Internet  page.  At  this  Internet  site  you 
wiU  also  be  able  to  register  with  UPS, 
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enabling  you  to  submit  an  application. 
If  you  need  technical  assistance  in 
registering  or  for  any  other  UPS 
function,  call  the  UPS  Help  Desk  at 
(800)  683-0751  or  e-mail  the  Help  Desk 
personnel  at  UPS  HelpDesk®e- 
center.doe.gov.  The  solicitation  will 
only  be  made  available  in  OPS,  no  hard 
(paper)  copies  of  the  solicitation  and 
related  doounents  will  be  made 
available. 

Issued  in  Argonne,  Ulinois,  on  September 
16,  2002. 

John  D.  Greenwood, 
Assistant  Manager  for  Acquisition  and 
Assistance. 

[FR  Doc.  02-24079  Filed  9-20-02:  8:45  am) 
BILLMG  CODE  64S0-01-P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Slta- 
Speclflc  Advisory  Board,  Nevada 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Nevada  Test  Site. 
The  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463,  86  Stat.  770)  requires 
that  public  notice  of  these  meetings  be 
announced  in  the  Federal  Register. 
DATES:  Wednesday,  October  9,  2002,  6 
p.m.-8:30  p.m. 

ADDRESSES:  Grant  Sawyer  State  Office 
Building,  555  East  Washington  Avenue, 
Room  4401,  Las  Vegas,  Nevada. 
FOR  FURTHER  INFORMATION  CONTACT: 
KeUy  Kozeliski,  U.S.  Department  of 
Energy,  Office  of  Environmental 
Management,  PO  Box  98518,  Las  Vegas, 
Nevada  89193-8513,  phone:  702-295- 
2836,  fax:  702-295-5300,  e-mail 
kozeliskik@nv.doe.gov. 

SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  Board:  The  purpose  of  the  Advisory 
Board  is  to  make  recommendations  to 
IX)E  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 
Tentative  Agenda: 

1.  Discussion  on  the  planned  FY  2003 
work  scope  for  each  Environmental 
Management  project. 

2.  Briefing  on  die  status  of  the 
Resource  Conservation  &  Recovery  Act 
(RCRA)  Part  B  permit  application. 

Copies  of  the  final  agenda  wiU  be 
available  at  the  meeting. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 


pertaining  to  agenda  items  should 
contact  KeUy  Kozeliski,  at  the  telephone 
number  listed  above.  Requests  must  be 
received  5  days  prior  to  the  meeting  and 
reasonable  provision  will  be  made  to 
include  the  presentation  in  the  agenda. 
The  Deputy  Designated  Federal  Officer 
is  empowered  to  conduct  the  meeting  in 
a  fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  wiU 
be  provided  a  maximum  of  five  minutes 
to  present  thefr  comments. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room.  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585  between  9 
a.m.  and  4  p.m.,  Monday-Friday,  except 
Federal  holidays.  Minutes  will  also  be 
available  by  writing  to  Kelly  Kozeliski  at 
the  address  listed  above. 

Issued  at  Washington,  E)C,  on  September 
17,  2002. 

Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 

(FR  Doc.  02-24078  Filed  9-20-02;  8:45  am) 
BILUNO  COOC  64S0-01-P 


DEPARTMENT  OF  ENERGY 

Workar  Advocacy  Advisory  Commlttaa 
Moating 

agency:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Worker  Advocacy 
Advisory  Committee.  The  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  86  Stat.  770),  requires  that  notice 
of  this  meeting  be  published  in  the 
Federal  Register. 

DATES:  Monday,  October  21,  2002,  9 
a.m.-5:30  p.m. 

ADDRESSES:  Loews  L'Enfant  Plaza  Hotel, 
480  L'Enfant  Plaza,  SW.,  Washington, 
DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Judy 
Keating,  Executive  Administrator, 
Worker  Advocacy  Advisory  Committee, 
U.S.  Department  of  Energy,  EH-8, 1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  Telephone 
Number  202-586-7551,  E-mail: 
judy.keatingQeh .  doe.gov. 

SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  Meeting:  To  provide  advice  to  the 
Director  of  the  Office  of  Worker 
Advocacy  of  the  Department  of  Energy 
on  plans,  priorities,  and  strategies  for 
assisting  workers  who  have  been 
diagnosed  with  work-related  illnesses, 
^ntative  Agenda: 


Welcome  and  Introductions 
Status  of  the  Department  of  Labor 

Program 
Status  of  Implementation  of  Subtitle  D 
Status  of  Physicians  Panels  and  Claims 

Process 
Organization  of  the  Office  of  Worker 

Advocacy 
Discussion  of  Subcommittee  Topics, 

including  Claims  Processing,  and 

Insurer  and  Contractor  Relations 
Public  Comment 
Next  Steps/Path  Forward 

Public  Participation:  This  meeting  is 
open  to  the  public  on  a  first-come,  first- 
serve  basis  because  of  limited  seating. 
Written  statements  may  be  filed  with 
the  committee  before  or  after  the 
meeting.  Members  of  the  public  who 
wish  to  make  oral  statements  pertaining 
to  agenda  items  should  contact  Judy 
Keating  at  the  address  or  telephone 
listed  above.  Requests  to  make  oral 
statements  must  be  made  and  received 
five  days  prior  to  the  meeting; 
reasonable  provision  will  be  made  to 
include  the  statement  in  the  agenda. 
The  Chafr  of  the  committee  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW.,  Washington,  DC,  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday, 
except  holidays. 

Issued  in  Washington,  DC,  on  September 
17.  2002. 

Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 

(FR  Doc.  02-24077  Filed  9-20-O2;  8:45  am) 
MLLMO  coot  M«e-ei-r 


DEPARTMENT  OF  ENERGY 
[FE  Docket  No.  02-5»-fiQ] 

Omca  of  Fossil  Ensrgy,  Midland 
Cogonaration  Vsnturs  UmNad 
Partnarahip;  Ordar  Granting  Long- 
Tann  Authixlty  To  import  Natural  Gas 
From  Canada 

AGE»fCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  order. 

summary:  The  Office  of  Fossil  Energy 
(FE)  gives  notice  that  on  September  12, 
2002,  it  issued  DOE/FE  Order  No.  1807 
granting  Midland  Cogeneration  Venture 
Limited  Partnership  (MCV)  authority  to 
import  up  to  10,000  Mcf  per  day  of 
natural  gas  from  Canada,  begiiming  on 
NovemlMr  1,  2001,  and  extending 
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through  October  31,  2004.  The  natural 
gas  will  be  imported  from  Husky  Oil  at 
Noyes,  Minnesota,  and  will  be  used  to 
generate  electricity  and  process  steam  at 
a  1,370-megawatt,  natural  gas-fired, 
combined-cycle,  cogeneration  facility 
which  MCV  operates  in  Midland, 
Michigan. 

This  Order  may  be  found  on  the  FE 
web  site  at  http://www.fe.doe.gov  (select 
gas  regulation],  or  on  the  electronic 
bulletin  board  at  (202)  586-7853.  It  is 
also  available  for  inspection  and 
copying  in  the  Office  of  Natural  Gas  & 
Petroleum  Import  &  Export  Activities 
Docket  Room,  3E-033,  Forrestal 
Building,  1000  Independence  Avenue, 
SW..  Washington,  DC  20585-0334,  (202) 
586-9478.  The  Docket  Room  is  open 
between  the  hours  of  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington,  DC,  September  16, 
2002. 

Clifford  Tomaszewski, 
Manager.  Natural  Gas  Regulation,  Office  of 
Natural  Gas  &■  Petroleum,  Import  &■  Export 
Activities,  Office  of  Fossil  Energy. 
[FR  Doc.  02-24075  Filed  9-20-02;  8:45  am] 
8IUJNG  CODE  64S0-01-P 


DEPARTMENT  OF  ENERGY 
Bonneville  Power  Administration 

GNA  Cliffs  Energy  Project 

AGENCY:  Bonneville  Power 
Administration  (BPA),  Department  of 
Energy  (DOE). 

ACTION:  Notice  of  availability  of  Record 
of  Decision  (ROD). 

SUMMARY:  This  notice  announces  the 
availability  of  the  ROD  to  offer  contract 
terms  for  integrating  power  from  the 
Cliffs  Energy  Project  of  GNA  Energy, 
LLC,  into  the  Federal  Columbia  River 
Transmission  System.  This  decision  is 
based  on  input  from  public  processes 
and  information  in  the  BPA  Business 
Plan  Enviroiunental  Impact  Statement 
(DOE/EIS-0183,  June  1995)  and  the 
Business  Plan  ROD  (August  15, 1995). 
The  Cliffs  Energy  Project  is  a  300- 
megawatt  gas-fired,  combined-cycle, 
combustion-turbine  power  generation 
project,  which  will  help  serve  as  a 
resource  to  meet  demand  in  the  long 
term. 

ADDRESSES:  Copies  of  the  GNA  Cliffs 
Energy  ROD,  Business  Plan,  and 
Business  Plan  EIS  and  ROD  may  be 
obtained  by  calling  BPA's  toll-free 
document  request  line:  1-800-622- 
4520. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  L.  Rose,  KEC-4,  Bonneville 


Power  Administration,  P.O.  Box  3621, 
Portland,  Oregon,  97208-3621, 
telephone  number  503-230-3796;  fax 
number  503-230-5699;  e-mail 
d7rose@6pa.gov. 

Issued  in  Portland,  Oregon,  on  September 
13,  2002. 

Stephen  J.  Wright, 

Administrator  and  Chief  Executive  Officer. 
[FR  Doc.  02-24073  Filed  &-20-02;  8:45  am] 

BHJJNG  COOE  6450-01-^ 

DEPARTMENT  OF  ENERGY 

Bonneville  Power  Administration 

Availability  of  the  Bonneville 
Purchasing  Instructions  (BPI)  and 
Bonneville  Financial  Assistance 
Instructions  (BRA) 

AGENCY:  Bonneville  Power 

Administration  (BPA),  DOE. 

ACTION:  Notice  of  dociunent  availability. 

summary:  Copies  of  the  Bonneville 
Piirchasing  Instructions  (BPI),  which 
contain  the  policy  and  establish  the 
procedures  that  BPA  uses  in  the 
solicitation,  award,  and  administration 
of  its  purchases  of  goods  and  services, 
including  construction,  are  available  in 
printed  form  for  $30,  or  without  charge 
at  the  following  Internet  address: 
http://www.bpa.gov/Corporate/kgp/bpi/ 
bpi.htm.  Copies  of  the  Boimeville 
Financial  Assistance  Instructions 
(BFAI),  which  contain  the  policy  and 
establish  the  procedures  that  BPA  uses 
in  the  solicitation,  award,  and 
administration  of  financial  assistance 
instruments  (principally  grants  and 
cooperative  agreements),  are  available  in 
printed  form  for  $15  each,  or  available 
without  charge  at  the  foUovdng  Internet 
address:  http://www.bpa.gov/corporate/ 
kgp/bfai/bfaj.htm. 

ADDRESSES:  Unbound  copies  of  the  BPI 
or  BFAI  may  be  obtained  by  sending  a 
check  for  the  proper  amount  to  the  Head 
of  the  Contracting  Activity,  Routing  CK- 
1,  Bonneville  Power  Administration, 
P.O.  Box  3621,  Portland,  Oregon  97208- 
3621. 

FOR  FURTHER  INFORMATION  CONTACT: 
Manager,  Corporate  Communications. 
1-800-622-4519. 

SUPPLEMENTARY  INFORMATION:  BPA  was 
established  in  1937  as  a  Federal  Power 
Marketing  Agency  in  the  Pacific 
Northwest.  BPA  operations  are  financed 
from  power  revenues  rather  tban  annual 
appropriations.  BPA's  purchasing 
operations  are  conducted  under  16 
U.S.C.  832  et  seq.  and  related  statutes. 
Pursuant  to  these  special  authorities,  the 
BPI  is  promulgated  as  a  statement  of 
purchasing  policy  and  as  a  body  of 


interpretative  regulations  governing  the 
conduct  of  BPA  purchasing  activities.  It 
is  significantly  different  fit>m  the 
Federal  Acquisition  Regulation,  and 
reflects  BPA's  private  sector  approach  to 
purchasing  the  goods  and  services  that 
it  requires.  BPA's  financial  assistance 
operations  are  conducted  imder  16 
U.S.C.  832  et  seq.,  and  16  U.S.C.  839  et 
seq.  The  BFAI  express  BPA's  financial 
assistance  policy.  The  BFAI  also 
comprise  BPA's  rules  governing 
implementation  of  the  principles 
provided  in  the  following  0MB 
circulars:     ~ 
A-21    Cost  Principles  for  Educational 

Institutions. 
A-87    Cost  Principles  for  State,  Local 

and  Indian  Tribal  Governments. 
A-102    Grants  and  Cooperative 

Agreements  with  State  and  Local 

Governments 
A-110    Uniform  Administrative 

Requirements  for  Grants  and  Other 

Agreements  with  Institutions  of     . 

Higher  Education,  Hospitals  and 

Other  Non-Profit  Organizations 
A-122  Cost    Principles  for  Non-Profit 

Organizations. 
A-1 3  3    Audits  of  States ,  Local 

Governments  and  Non-Profit 

Organizations. 

BPA's  solicitations  and  contracts 
include  notice  of  applicability  and 
availability  of  the  BPI  and  the  BFAI,  as 
appropriate,  for  the  information  of 
offerors  on  particular  purchases  or 
financial  assistance  transactions. 

Issued  in  Portland,  Oregon,  on  September 
11,  2002. 

Kenneth  R.  Bei^und, 
Manager,  Contracts  and  Property 
Management. 

[FR  Doc.  02-24074  Filed  9-20-02;  8:45  am] 
BILUfMj  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DockM  No.  RP02-541-000] 

Nicole  Gas  Production,  Ltd.  v. 
Columbia  Gas  Transmission 
Corporation;  Notice  of  Complaint 

September  17.  2002. 

Take  notice  that  on  September  11, 
2002,  Nicole  Production,  Ltd.  (Nicole),  a 
minority-owned  gas  producer,  filed  a 
complaint  against  Columbia  Gas 
Transmission  Corporation  (Colimibia 
Gas)  pursuant  to  18  CFR  385.206.  Nicole 
alleges  that  Columbia  Gas  has 
improperly  voided  its  gathering 
agreement  with  Nicole.  Nicole  alleges 
that  Columbia  Gas  has  improperly 
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assessed  gathering  charges  when  such 
charges  were  not  warranted.  Nicole  also 
alleges  that  Columbia  Gas  has 
improperly  assessed  it  imbalance 
charges  on  several  occasions  and  that 
Columbia  Gas  has  improperly  metered 
gas  from  Nicole's  wells. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  The 
answer  to  the  complaint  and  all 
comments,  interventions  or  protests 
must  be  filed  on  or  before  October  7, 
2002.  This  filing  is  available  for  review 
at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  website  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  ntimber 
field  to  access  the  document.  For 
Assistance,  call  (202)502-8222  or  for 
TTY.  (202)  208-1659.  The  answer  to  the 
complaint,  comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  See  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  tmder  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Magalie  R.  Saias, 

Secretary. 

[FR  Doc.  02-24039  Filed  9-20-02;  8:45  am] 

BHXMQ  COOe  6717-01-r 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EC02-115-4XW,  et  al.] 

Catamount  Energy  Corp.,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
niings 

September  16,  2002. 

The  following  filings  have  been  made 
with  the  Conunission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 


1.  Catammmt  Energy  Corp.,  TJH 
Investments  LLC,  Summmviile  Hydro 
Corp.,  Gauley  River  Management  Corp., 
Ganley  River  Power  Partners,  L.P.,  CHI 
Energy,  Inc. 

[Docket  No.  EC02-1 15-000] 

Take  notice  that  on  September  11, 
2002,  Catamount  Energy  Corp.  (CEC), 
TJH  Investments  LLC  (TJH), 
Summersville  Hydro  Corp. 
(Sununersville),  Gauley  River 
Management  Corp., (Gauley 
Management)  Gauley  River  Power 
Partners,  L.P.,  (Gauley  Power)  CHI 
Energy,  Inc.  (collective,  the  Applicants) 
filed  with  the  Commission  a  joint 
application  for  the  expedited  approval 
of  the  disposition  of  jurisdictional 
fiacilities  pursuant  to  Section  203  of  the 
Federal  Power  Act  for  authorization  of 
the  sale  by  CEC,  TJH  and  Summersville 
to  CHI  Energy,  Inc's  subsidiaries,  CHI 
Finance,  Inc.,  and  Gauley  Hydro,  LLC, 
of  one  hundred  percent  (100%)  of  the 
equity  interest  in  Gauley  Management 
and  Gauley  Power,  a  power  marketer 
with  market-based  rate  authorization.  In 
addition,  GRPP  operates  the 
Summersville  Hydroelectric  Project,  a 
qualifying  facility,  pursuant  to  a  long- 
term  contract  with  the  City  of 
Simimersville,  West  Virginia.  ' 

Comment  Date:  October  7,  2002. 

2.  Colorado  Energy  Nfanagement  LLC 

[Docket  No.  EG02-184-000 

Take  notice  that  on  September  11, 
2002,  Colorado  Energy  Management 
LLC,  2575  Park  Lane,  Suite  200, 
Lafayette,  Colorado  80026  (Applicant), 
filed  with  the  Federal  Energy  Regulatory 
Commission  (Commission)  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
part  365  of  the  Commission's 
regulations. 

The  Applicant  is  a  Colorado  limited 
liability  company.  Commencing 
September  25,  2002,  the  Applicant 
intends  to  operate  a  nominal  75- 
megawatt  gas-fired  electric  cogeneration 
plant  located  near  Rifle,  Colorado  (the 
Facility).  The  Facility  will  be  owned  by 
Tri-State  Generation  and  Transmission 
Association,  Inc.  (Tri-State).  Tri-State  is 
not  a  jurisdictional  public  utility  tmder 
the  Federal  Power  Act.  All  of  the 
electric  output  of  the  Facility  will  be 
sold  by  Tri-State  at  wholesale.  The 
Applicant  will  operate  the  Facility  as 
Tri-State's  agent,  subject  to  Tri-State's 
ultimate  control  and  decision-making 
authority. 

Comment  Date:  October  7. 2002. 


3.  New  Yoiii  Independent  System 
Operator,  Inc. 

[Docket  Nob.  ER00-35gi-013  and  EROO- 
1969-015] 

Take  notice  that  on  September  11, 
2002,  the  New  York  Independent 
System  Operator,  Inc.  (NYISO)  filed 
revisions  to  its  Market  Administration 
and  Control  Area  Services  Teuiff  in 
compliance  with  the  Commission's 
August  27  Order  in  the  above-captioned 
proceediiigs. 

The  NYISO  has  requested  an  effective 
date  of  September  30,  2001,  for  its 
compliance  changes.  The  NYISO  has 
served  a  copy  of  this  filing  upon  parties 
on  the  official  service  lists  maintained 
by  the  Commission  for  the  above- 
captioned  dockets. 

Comment  Date:  October  2,  2002. 

4.  Midwest  Independent  Transmiaeion 
System  Operator,  Inc. 

[Docket  No.  ER02-2033-003] 

Take  notice  that  on  September  10. 
2002,  the  Midwest  Independent 
Transmission  System  Operator,  Inc. 
(Midwest  ISO)  and  American 
Transmission  Company  LLC  (ATCLLC) 
filed  an  errata  to  their  August  26.  2002 
filing  in  the  above-captioned- 
proceedine. 

The  Midwest  ISO  states  that  it  has 
served  copies  of  its  filing  upon  each 
person  designated  on  the  official  service 
list  compiled  by  the  Secretary  in  the 
above-captioned  proceeding. 

Comment  Date:  October  1,  2002. 

5.  California  Independent  S3r8tem 
Operator  Corporation 

(Docket  No.  ER02-2 192-001] 

Take  notice  that  on  September  11. 
2002.  the  California  Independent 
System  Operator  Corporation  (ISO) 
submitted  for  filing  modifications  to  the 
ISO  Tariff  to  comply  with  the 
Commission's  August  27,  2002  order  in 
the  captioned  docket  concerning 
Amendment  No.  45  to  the  ISO  Tariff, 
100  FERC 1 61,209.  The  ISO  has  served 
copies  of  the  filing  on  all  parties  in  the 
captioned  docket. 

Comment  Date:  October  2,  2002. 

6.  PJM  Interconnection,  L.LC 

[Docket  No.  ER02-25 19-001] 

Take  notice  that  on  September  11, 
2002.  PJM  Interconnection,  L.LC.  (PJM), 
submitted  for  filing  an  amendment  .to  its 
August  29,  2002  filing  in  this  docket.  In 
its  August  29,  2002  filing.  PJM  amended 
the  Appendix  of  Attachment  K  of  the 
PJM  Open  Access  Transmission  Tariff 
(PJM  Tari^  and  Schedule  1  of  the 
Amended  and  Restated  Operating 
Agreement  of  PJM  Interconnection. 
LLC.  (Operating  Agreement)  to 
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establish  a  Spinning  Reserve  market  for 
PJM  and  PJM  West  and  new 
compensation  rules.  PJM  amended  its 
August  29,  2002  filing  to  include 
conforming  amendments  to  both  the 
PJM  Tariff  and  Operating  Agreement 
consistent  with  the  proposed  Spinning 
Reserve  market  and  new  compensation 
rules. 

PJM  requests  an  effective  date  of 
December  1,  2002  for  the  amendments 
filed  on  August  29,  2002  and  September 
11,  2002.  Copies  of  this  filing  were 
served  upon  all  parties  listed  on  the 
official  service  list  in  Docket  No.  ER02- 
2519-000,  all  PJM  members,  and  each 
state  electric  utility  regulatory 
commission  in  the  PJM  control  area  and 
PJM  West  region. 

Comment  Date:  October  2,  2002. 

7.  PJM  Interconnection,  L.L.C. 

(Docket  No.  ER02-2547-000] 

Take  notice  that  on  September  10, 
2002  PJM  hiterconnection,  L.L.C.  (PJM), 
submitted  for  filing  an  executed  interim 
interconnection  service  agreement 
between  PJM  and  Dominion  Equipment, 
Inc.  and  an  executed  intercoimection 
service  agreement  between  PJM  and 
Fairless  Energy,  LLC. 

PJM  requests  a  waiver  of  the 
Commission's  60-day  notice 
requirement  to  permit  the  effective  dates 
agreed  to  by  the  parties.  Copies  of  this 
filing  were  served  upon  each  of  the 
parties  to  the  agreements  and  the  state 
regulatory  commissions  within  the  PJM 
region.  Comment  Date:  October  1,  2002. 

8.  New  York  Independent  System 
Operator,  Inc. 

[Docket  No.  ER02-2548-O00] 

Take  notice  that  on  September  11, 
2002,  the  New  York  Independent 
System  Operator,  Inc.  (NYISO)  filed 
revisions  to  its  Market  Administration 
and  Control  Area  Services  Tariff 
(Services  Tariff)  to  provide  further 
clarity  and  improve  the  administration 
of  the  Installed  Capacity  market  in  the 
New  York  Control  Area. 

The  NYISO  has  served  a  copy  of  this 
filing  to  all  parties  that  have  executed 
Service  Agreements  under  the  NYISO's 
Open- Access  Transmission  Tariff  or 
Services  Tariff,  the  New  York  State 
Public  Service  Commission  and  to  the 
electric  utility  regulatory  agencies  in 
New  Jersey  and  Pennsylvania. 

Comment  Date:  October  2,  2002. 

9.  Occidental  Power  Services,  Inc. 

(Docket  No.  ER02-2549-000] 

Take  notice  that  on  September  12. 
2002,  Occidental  Power  Services,  Inc. 
(OPSI)  tendered  for  filing  a  proposed 
amendment  to  the  Western  Systems 


Power  Pool  (WSPP).  The  proposed 
amendment  reflects  the  admission  of 
OPSI  to  membership  in  the  WSPP.  OPSI 
requests  that  the  Commission  authorize 
the  proposed  amendment  to  become 
effective  on  September  12,  2002. 
Comment  Date:  October  3,  2002. 

10.  Tenaska«Oxy  Power  Services,  L.P. 
[Docket  No.  ER02-2550-000] 

Take  notice  that  on  September  12. 
2002,  Tenaska-Oxy  Power  Services,  L.P., 
1701  E.  Lamar  Boulevard,  Suite  100, 
Arlington,  TX  76006  (TOPS)  submitted 
for  filing  with  the  Federal  Energy 
Regulatory  Conmiission  an  application 
for  blanket  authorization  and  certain 
waivers  under  regulations  of  the 
Commission,  and  for  an  order  accepting 
its  Rate  Schedule  FERC  No.  1  to  be 
effective  the  earlier  of  November  11, 
2002,  or  the  date  of  a  Commission  order 
granting  approval  of  its  Rate  Schedule. 

TOPS  intends  to  engage  in  electric 
power  and  energy  transactions  as  a 
marketer  and  a  broker.  In  transactions- 
where  TOPS  purchases  power, 
including  capacity  and  related  services 
fi'om  electric  utilities,  qualifying 
facilities,  and  independent  power 
producers,  and  resells  such  power  to 
other  piuchasers,  TOPS  will  be 
functioning  as  a  marketer.  In  TOPS' 
marketing  transactions,  TOPS  proposes 
to  charge  rates  mutually  agreed  upon  by 
the  parties.  In  transactions  where  TOPS 
does  not  take  title  to  electric  power  and/ 
or  energy,  TOPS  will  be  limited  to  the 
role  of  a  broker  and  will  charge  a  fee  for 
its  services.  TOPS  is  not  in  the  business 
of  producing  electric  power  nor  does  it 
contemplate  acquiring  title  to  any 
electric  power  transmission  facilities. 

Comment  Date:  October  3,  20027-  _ 

Standard  Paragraph 

E.  Any  person  desiring  to  intervene  or 
to  protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  rules  of 
practice  and  procediue  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  web  site  at  http:// 
www.ferc.gov  using  the  "RIMS"  link. 


select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  02-24040  Filed  9-20-02;  8:45  am) 

BILUNG  CODE  6717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2002-0202;  FRL-7273-8] 

Lindane  Reregistration  Eligibility 
Decision  (RED);  Notice  of  Availability 
for  Comment 

agency:  Environmental  Protection 
Agency  (EPA) 
ACTION:  Notices. 

SUMMARY:  This  notice  annoimces  the 
availability  of  the  Reregistration 
Eligibility  Decision  (RED)  dociunent  and 
technical  support  documents  for  the 
pesticide  active  ingredient,  lindane. 
These  documents  have  been  developed 
using  a  public  participation  process 
designed  by  the  EPA  and  the  U.S. 
Department  of  Agricultiire  (USDA)  to 
involve  the  public  in  the  reassessment 
of  pesticide  tolerances  imder  the  Food 
Quality  Protection  Act  (FQPA)  and  the 
reregistration  of  individual  pesticides 
imder  the  Federal  Insecticide, 
Fimgicide,  and  Rodenticide  Act 
(FIFRA).  This  notice  starts  a  60-day 
public  comment  period  for  lindane, 
during  which  the  public  is  invited  to 
submit  comments  on  the  Agency's  risk 
management  decision. 
DATES:  Comments,  identified  by  docket 
ID  number  OPP-2002-0202,  must  be 
received  on  or  before  November  22, 
2002 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identiiy  docket  ID  number 
OPP-2002-0202  in  the  subject  line  on 
the  first  page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Howard,  Special  Review  and 
Reregistration  Division  (750BC),  Office 
-  of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460; 
telephone  number:  (703)  30&-6172;  fax 
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number:  (703)  308-8005;  e-mail  address: 
howard.markt@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general,  nevertheless,  a  wide  range  of 
stakeholders  will  be  interested  in 
obtaining  the  revised  risk  assessments 
and  submitting  risk  management 
conunents  on  lindane  including 
environmental,  human  health,  and 
agricultural  advocates;  the  chemical 
industry;  pesticide  users;  and  members 
of  the  public  interested  in  the  use  of 
pesticides  on  food.  As  such,  the  Agency 
has  not  attempted  to  specifically 
describe  all  the  entities  potentially 
affected  by  this  action.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  docimient,  and 
most  other  related  docimients  that  might 
be  available  electronically,  firom  the 
EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
dociunent,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  docimient  imder  the 
"Federal  Register  — Environmental 
Documents."  You  can  also  go  directly  to 
the  FEDERAL  REGISTER  listings  at  http:// 
www.epa.gov/fedrgstr/. 

You  can  obtain  copies  of  the  RED  and 
related  documents  discussed  in  this 
notice  from  EPA's  Office  of  Pesticide 
Programs'  Home  Page,  http:// 
www.epa.gov/pesticides/  using  the 
following  links:  "Reregistration 
Eligibility  (REDs)"  under  the  heading 
"Reregistration  and  Special  Review" 
and  then  "Lindane."  You  can  also  go 
directly  to  the  "Lindane  RED"  at  http:/ 
/www.epa.gov/pesticides/reregistration/ 
status.htm.  Available  documents 
include  the  RED,  supporting  technical 
documents,  and  FEDERAL  REGISTER 
notices.  Information  on  pesticide 
reregistration  and  tolerance 
reassessment,  including  the  purpose 
and  status  of  Agency  programs  to 
complete  REDs,  Interim  REDs,  and 
toleraQce  reassessment  decisions 
(TREDs).  is  available  at  http:// 
www.epa.gov/pesticides/tolerance. 
General  information  is  available  on  the 
Office  of  Pesticide  Programs'  Home 
Page,  http://www.epa.gov/pesticides/. 


2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  ID  number  OPP- 
2002-0202.  The  official  record  consists 
of  the  documents  specifically  referenced 
in  this  action,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  Confidential 
Business  Information  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  bom  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is (703) 305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  on  any 
part  of  the  RED  through  the  mail,  in 
person,  or  electronically.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  ID  niunber 
OPP-2002-0202  in  the  subject  line  on 
the  first  page  of  your  response. 

1 .  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  1200  Peimsylvania  Ave.,  NW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Enviroiunental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA.  The  PIRIB  is  open  fi-om 
8:30  a.m.  to  4  p.m.,  Monday  throtigh 
Friday,  excluding  legal  holidays.  "Hie 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  opp-docket@epa.gov,  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0/9.0  or  ASCII  file 
format.  All  comments  in  electronic  form 


must  be  identified  by  docket  ID  number 
OPP-2002-0202.  Electronic  comments 
may  also  be  filed  online  at  many  Federal 
Depository  Libraries. 

D.  How  Should  I  Handle  CBI  that  I  Want 
to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  U  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  1  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assimiptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  notice  or  collection  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 

n.  Background 

A.  What  Action  is  the  Agency  Taking? 

The  Agency  has  issued  a  RED  for  the 
pesticide  active  ingredient  lindane. 
Under  FIFRA,  as  amended  in  1988  and 
1996,  EPA  is  conducting  an  accelerated 
reregistration  program  to  re-evaluate 
existing  pesticides  to  make  sure  they 
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meet  current  scientific  and  regulatory 
standards.  The  data  base  to  support  the 
reregistration  of  lindane  is  substantially 
complete,  and  the  Agency  has  identified 
risk  mitigation  measures  that,  if  adopted 
by  the  registrant,  will  address  the 
human  health  and  ecological  risks 
associated  with  the  remaining  uses  of 
lindane. 

As  part  of  the  lindane  RED,  the 
Agency  will  revoke  all  existing  lindane 
tolerances  because  all  lindane  products 
for  which  the  tolerances  were  originally 
established  have  been  cancelled.  The 
Agency  has  also  determined  that  the 
currently  registered  lindane  seed 
treatment  products  would  be  eligible  for 
reregistration  if  the  registrants  make  the 
changes  to  the  terms  and  conditions 
specified  in  the  lindane  RED  and 
provide  the  required  data,  and  if  EPA  is 
able  to  establish  all  required  tolerances 
for  residues  of  lindane  in  food.  The  RED 
document  includes  guidance  and  time 
frames  for  complying  with  any  label 
changes  for  products  containing 
lindane. 

The  reregistration  program  is  being 
conducted  under  Congressionally 
mandated  time  frames,  and  EPA 
recognizes  both  the  need  to  make  timely 
reregistration  decisions  and  to  involve 
the  public.  Therefore,  EPA  is  issuing  the 
lindane  RED  as  a  final  document  with 
a  60-day  public  comment  period. 
Although  the  60-day  comment  period 
does  not  affect  the  registrants's  response 
due  date,  it  is  intended  to  provide  an 
opportimity  for  public  input  and  a 
mechanism  for  initiating  any  necessary 
amendments  to  the  RED.  All  comments 
will  be  carefully  considered  by  the 
Agency.  If  any  comment  significantly 
affects  the  lindane  RED,  EPA  will 
amend  the"RED  by  publishing  the 
amendment  in  the  Federal  Register. 

B.  What  is  the  Agency's  Authority  for 
Taking  this  Action? 

The  legal  authority  for  these  RED  falls 
under  FIFRA,  as  amended  in  1988  and 
1996.  Section  4(g)(2)(A)  of  FIFRA 
directs  that,  after  submission  of  all  data 
concerning  a  pesticide  active 
ingredient,"the  Administrator  shall 
determine  whether  pesticides 
containing  such  active  ingredient  are 
eligible  for  reregistration." 

List  of  Subjects 

Environmental  protection.  Lindane, 
Pesticides  and  pests. 

Dated:  September  13,  2002. 
Lois  Ann  Rossi, 

Director,  Special  Review  and  Reregistration 
Division,  Office  of  Pesticide  Programs. 
IFR  Doc.  02-24096  Filed  9-20-02;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2002-0252;  FRL-7200-9] 

Thiabendazole  and  Salts;  Availability 
of  Reregistration  Eligibility  Decision 
Documents  for  Comment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces 
availability  and  starts  a  6(>-day  public 
comment  period  on  the  Reregistration 
Eligibility  Decision  (RED)  documents  for 
the  pesticide  active  ingredients 
thiabendazole  and  salts.  The  RED 
represents  EPA's  formal  regidatory 
assessment  of  the  health  and 
environmental  data  base  of  the  subject 
chemical  and  presents  the  Agency's 
determination  regarding  which 
pesticidal  uses  are  eligible  for 
reregistration. 

DATES:  Comments,  identified  by  docket 
ID  number  OPP-2002-0252,  must  be 
received  on  or  before  November  22, 
2002. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  ID  niunber 
OPP-2002-0252  in  the  subject  line  on 
the  first  page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Lorilyn  Montford,  Special  Review 
and  Reregistration  Division  (7508C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington,  ^ 
DC  20460:  telephone  number:  (703) 
308-8170:  e-mail  address: 
montford.lorilyn@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Infonnation 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  This  action  may,  however,  be 
of  interest  to  persons  who  are  or  may  be 
required  to  conduct  testing  of  chemical 
substances  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  or  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA); 
environmental,  human  health,  and 
agricultural  advocates:  pesticides  users: 
and  members  of  the  public  interested  in 
the  use  of  pesticides.  Since  other 
entities  may  also  be  interested,  the 
Agency  has  not  attempted  to  describe  all 
the  specific  entities  that  may  be  affected 


by  this  action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  partictilar  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  OtherRelated 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  fitUB 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

To  access  RED  documents  and  RED 
fact  sheets  electronically,  go  directly  to 
the  REDs  table  on  the  EPA  Office  of 
Pesticide  Programs  Home  Page,  at  http:/ 
/www.epa.gov/pesticides/reregistration/ 
status.htm. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  ID  number  OPP- 
2002-0252.  The  official  record  consists 
of  the  documents  specifically  referenced 
in  this  action,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  Confidential 
Business  Information  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  fit)m  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket  ID 
number  OPP-2002-0252  in  the  subject 
line  on  the  first  page  of  your  response. 

1.  By  mail.  Suomit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Infonnation 
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Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460. 

2. In  person  or  by  courier.  Deliver  your 
comments  to:  Public  Information  and 
Records  Integrity  Branch  (PIRIB), 
Infonnation  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  «2, 1921  Jeffierson  Davis  Hwy., 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  Tlie 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  opp-docket@epa.gov,  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0/9.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  ID  nimiber 
OPP-2002-0252.  Electronic  comments 
may  also  be  filed  online  at  many  Federal 
Depository  Libraries. 

D.  How  Should  I  Handle  CBI  That  I 
Want  to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Infonnation  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  U  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 


3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  ff  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  notice  or  collection  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
document. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 

n.  Background 

A.  What  Action  is  the  Agency  Taking? 

The  Agency  has  issued  REDs  for  the 
pesticide  active  ingredients  listed  in  this 
document.  Under  the  FIFRA,  as 
amended  in  1988,  EPA  is  conducting  an 
accelerated  reregistration  program  to 
reevaluate  existing  pesticides  to  make 
sxire  they  meet  current  scientific  and 
regulatory  standards.  The  data  base  to 
support  the  reregistration  of  each  of  the 
chemicals  listed  in  this  docimient  is 
substantially  complete,  and  each 
pesticide's  risks  have  been  mitigated  so 
that  it  will  not  pose  imreasonable  risks 
to  people  or  the  environment  when  used 
accort^ng  to  its  approved  labeling.  In 
addition,  EPA  is  reevaluating  existing 
pesticides  and  reassessing  tolerances 
under  the  Food  Quality  Protection  Act 
(FQPA)  of  1996.  The  pesticides 
included  in  this  notice  also  have  been 
found  to  meet  the  FQPA  safety  standard. 

All  registrants  of  pesticide  products 
containing  one  or  more  of  the  active 
ingredients  listed  in  this  docimient  have 
been  sent  the  appropriate  REDs,  and 
must  respond  to  labeling  requirements 
and  product  specific  data  requirements 
(if  applicable)  within  8  months  of 
receipt.  Products  also  containing  other 
pesticide  active  ingredients  will  not  be 
reregistered  imtil  those  other  active 
ingredients  are  determined  to  be  eligible 
for  reregistration. 

The  reregistration  program  is  being 
conducted  under  Congressionally- 
mandated  time  frames,  and  EPA 
recognizes  both  the  need  to  make  timely 
reregistration  decisions  and  to  involve 
the  public.  Therefore,  EPA  is  issuing 
these  REDs  as  final  documents  with  a 
60-day  comment  period.  Althoiigh  the 
60-day  public  comment  period  does  not 
affect  the  registrant's  response  due  date, 
it  is  intended  to  provide  an  opportimity 
for  public  input  and  a  mechanism  for 
initiating  any  necessary  amendments  to 


the  REDs.  All  comments  will  be 
carefully  considered  by  the  Agency.  If 
any  comment  significantly  affects  a 
RED,  EPA  will  amend  the  RED  by 
publishing  the  amendment  in  the 
Federal  Register. 

B.  What  is  the  Agency's  Authority  for 
Taking  this  Action? 

The  legal  authority  for  these  REDs 
falls  under  FIFRA,  as  amended  in  1988 
and  1996.  Section  4(g)(2)(A)  of  FIFRA 
directs  that,  after  submission  of  all  data 
concerning  a  pesticide  active  ingredient, 
"the  Administrator  shall  determine 
whether  pesticides  containing  such 
active  ingredient  are  eligible  for 
reregistration,"  before  calling  in  product 
specific  data  on  individual  end-use 
products,  and  either  reregistering 
products  or  taking  "other  appropriate 
regulatory  action." 

List  of  Subjects 

Environmental  protection.  Chemicals, 
Pesticides  and  pests. 

Dated:  September  13.  2002. 

Lois  Aon  Roaai, 
Director,  Special  Review  and  Reregistration 
Division,  Office  of  Pesticide  Programs. 
[PR  Doc.  02-24095  Filed  9-20-02;  8:45  am) 
MLUNQ  COM  6nO-60-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-02-414-7378-8] 

Rnal  Rslssuanos  of  NPDE8  Qonsrai 
PsrmH  for  Construction  Dswstsrlng 
Activity  Dtocfiargss  in  ths  Stalos  of 
MassschussHts  and  Nsw  Hampshirs 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  final  NPDES  general 
permits— MAG070000  and  NHG070000. 

SUMMARY:  The  Director  of  the  Office  of 
Ecosystem  Protection,  Enviroimiental 
Protection  Agency-New  England  (EPA- 
NE),  is  issuing  the  final  National 
Pollutant  Disdiaige  Elimination  System 
(NPDES)  general  permit  for  construction 
dewatering  activity  discharges  to  certain 
waters  of  die  States  of  Massachusetts 
and  New  Hampshire  and  for  Indian 
Country  lands  located  in  Massachusetts 
for  the  purpose  of  reissuing  the  general 
permit  that  expired  on  May  1,  2001. 
This  NPDES  general  permit  establishes 
Notice  of  Intent  (NOI)  requirements, 
effluent  limitations,  standards, 
prohibitions  and  management  practices 
for  construction  dewatering  activity 
discharges.  Constructiondewatering 
activity  is  defined  as  pumped  or  dit^ned 
discharges  of  groundwater  and/or 
stormwater  from  excavations  or  other 
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points  of  accumulation  association  with 
a  construction  activity. 

Owners  and/or  operators  of  sites  that 
discharge  groundwater  and/or 
stormwater  from  construction 
dewatering  activities,  including  those 
currently  authorized  to  discharge  imder 
the  expired  general  permit,  will  be 
required  to  submit  an  NOI  to  EPA-NE 
to  be  covered  by  the  appropriate  general 
permit  and  will  receive  a  written 
notification  from  EPA-NE  of  permit 
coverage  and  authorization  to  discharge 
under  the  general  permit.  The 
limitations  on  coverage  are  discussed  in 
detail  under  Section  C.  1  .c.  and  the 
eligibihty  requirements  are  discussed  in 
detail  under  Section  C.2.b.  of  the 
permit.  The  reader  is  strongly  urged  to 
go  to  those  sections  before  reading 
further.  This  general  permit  does  not 
cover  new  soiuces  as  defined  under  40 
CFR  122.2 

DATES:  The  general  permit  shall  be 
effective  on  September  23,  2002,  and 
will  expire  five  years  from  the  effective 
date. 

ADDRESSES:  Notices  of  Intent  to  be 
authorized  to  discharge  under  the 
reissued  permit  should  be  sent  to  EPA- 
NE,  Office  of  Ecosystem  Protection 
(CMU),  1  Congress  Street,  Suite  1100. 
Boston,  Massachusetts  02114-2023.  The 
submittal  of  other  information  required 
under  the  permit  or  individual  permit 
applications  should  also  be  sent  to  the 
above  address.  See  also  Part  l.D.  of  the 
general  permit  for  State  Agency 
notification  requirements  and  mailing 
addresses. 

FOR  FURTHER  INFORMATION  CONTACT: 

Additional  information  concerning  the 
final  permit  may  be  obtained  between 
the  hours  of  9  a.m.  and  5  p.m.  Monday 
through  Friday  excluding  holidays  from: 
Austine  Frawley,  Office  of  Ecosystem 
Protection,  Environmental  Protection 
Agency,  1  Congress  Street,  Suite  1100, 
Boston,  MA  02114-2023;  telephone: 
617-918-1065;  e-mail: 
fra  wley.austine@EPA .  GOV., 

SUPPLEMENTARY  INFORMATION:  The  Final 
NPDES  General  Permit  may  be  viewed 
over  the  Internet  via  the  EPA-NE  web 
site  www.epa.gov/regionOl/topics/ 
water/ permits. html.  To  obtain  a  hard 
copy  of  the  document,  please  call,  e- 
mail  or  write  to  Ms.  Frawley  at  the 
addresses  listed  above.  The  final  general 
permit  includes  FACT  SHEET  AND 
SUPPLEMENTARY  INFORMATION 
sections  that  set  forth  principal  facts 
and  the  significant  factual,  legal  and 
policy  questions  considered  in  the 
development  of  the  permit.  A 
reasonable  fee  may  be  charged  for 
copying  requests. 
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C.  Regulatory  Flexibility  Act 

D.  Unfunded  Mandates  Reform  Act 

Part  I — Final  General  Permits  Under  the 
National  Pollutant  Discharge  Elimination 
System  (NPDES) 

A.  Massachusetts  General  Permit  No. 

MAG070000 

B.  New  Hampshire  General  Permit,  Permit 

No.  NHG070000 

C.  Common  Elements  For  All  Permits 

1.  Conditions  of  the  General  NPDES  Permit 

a.  Geographic  Area 

b.  Exclusions 

c.  Limitations  on  Coverage 

d.  Notification  by  Permitees 

2.  Administrative  Aspects 

a.  Request  to  be  Covered 

b.  Eligibility  to  Apply 

c.  Continuation  of  this  General  Permit 
After  Expiration 

D.  Monitoring  and  Reporting 

E.  Additional  General  Permits  Conditions 

Part  n — Standard  Conditions 
Changes  From  the  Previous  Permit 

•  General  permits  for  the  States  of 
Massachusetts  and  New  Hampshire  are 
presented  separately. 

•  EPA-NE  has  modified  slightly  the 
requirements  to  obtain  permit  coverage 
to  enhance  the  protection  of  historic 
properties  so  that  the  requirements  are 
consistent  with  the  September  30, 1998 
modifications  to  the  National  Historic 
Preservation  Act.  The  revised 
requirements  are  consistent  with  the 
requirements  for  coverage  under  other 
Regionally-issued  NPDES  General 
Permits. 

•  EPA-NE  has  modified  the 
requirements  to  obtain  permit  coverage 
to  enhance  the  protection  of  listed 
species  in  response  to  comments 
received  by  the  Agency  from  Fish  and 
Wildlife  Services  and  the  National 


Marine  Fisheries  Services.  The  revised 
requirements  are  consistent  with  the 
requirements  for  coverage  imder  other 
Regionally-issued  NPDES  General 
Permits. 

•  There  is  no  General  Permit  for  the 
State  of  Maine.  EPA  delegated  NPDES 
permitting  authority  to  the  State  of 
Maine  on  January  12,  2001,  except  for 
facilities  located  in  Indian  coimby.  At 
this  point  NPDES  permitting  under  the 
Clean  Water  Act  is  temporarily 
suspended  in  Indian  country  pursuant 
to  section  402(c)  of  the  Act;  therefore, 
the  general  permit  is  not  available  to 
dischargers  in  Indian  country  in  the 
State  of  Maine.  See  66  FR  112792-93  (2/ 
28/01). 

•  The  State  of  New  Hampshire  does 
not  allow  discharges  to  Class  A  waters 
imder  this  general  permit. 

•  Notification  by  Permittees, 
Geographic  Area  and  Administrative 
Aspects  (request  to  be  covered  and 
eligibility  to  apply)  transferred  from 
Fact  Sheet  and  Supplemental 
Information  to  Part  I,  Permit  Section  I.C. 

•  A  provision  has  been  added  to  the 
permit,  in  the  event  that  the  permit  is 
not  reissued  prior  to  its  expiration  date, 
that  will  administratively  continue  the 
permit  beyond  its  expiration  date  in 
accordance  with  the  Administrative 
Procedures  Act,  and  the  permittee 
submits  a  new  Notice  of  Intent.  See  Part 
I.C.2.C.  of  the  final  permit. 

•  All  States — commingling  of  effluent 
from  a  construction  dewatering  facility 

Is  allowed  as  long  as  the  effluent  can  be 
monitored  before  it  mixes  with  other 
streams  of  wastewater. 

Fact  Sheet  and  Supplementary 
Information 

I.  Introduction 

The  Director  of  the  Office  of 
Ecosystem  Protection,  EPA-New 
England,  is  issuing  final  general  permits 
for  the  discharge  of  groundwater  and 
stormwater  from  construction 
dewatering  activities  to  certain  waters  of 
the  States  of  Massachusetts  and  New 
Hampshire.  This  document  contains 
Part  I,  the  final  general  NPDES  permits, 
and  Part  II,  Standard  Conditions. 

n.  Coverage  of  General  Permits 

Section  301(a)  of  the  Clean  Water  Act 
(the  Act)  provides  that  the  discharge  of 
pollutants  is  unlawful  except  in 
accordance  with  a  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
permit  unless  such  a  discharge  is 
otherwise  authorized  by  the  Act. 
Although  such  permits  are  generally 
issued  to  individual  discharges,  EPA's 
regulations  authorize  the  issuance  of 
"general  permits"  to  categories  of 
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discharges  [see  40  CFR  122.28).  EPA 
may  issue  a  single,  general  permit  to  a 
category  of  point  sources  located  within 
the  same  geographic  area  whose 
discharges  warrant  similar  pollution 
control  measures. 

A.  The  Director  of  an  NPDES  permit 
program  is  authorized  to  issue  a  general 
permit  if  there  are  a  nxmiber  of  point 
sources  operating  in  a  geographic  area 
that: 

1.  Involve  the  same  or  substantially 
similar  types  of  operations: 

2.  Disoiarge  the  same  types  of  wastes; 

3.  Require  the  same  effluent 
limitations  or  operating  conditions; 

4.  Require  the  same  or  similar 
monitoring  requirements;  and 

5.  In  the  opinion  of  the  Director,  are 
more  appropriately  controlled  under  a 
general  permit  than  under  individual 
permits. 

Authorization  under  the  general 
permit  shall  require  prior  submittal  of 
certain  facility  information.  Upon 
receipt  of  all  required  information,  the 
permit  issuing  authority  may  allow  or 
disallow  coverage  imder  the  general 
permit. 

B.  The  similarity  of  the  discharges 
prompted  EPA  to  issue  the  May  1, 1996 
general  permit.  When  reissued,  this 
permit  will  enable  facilities  covered 
under  the  expired  general  permit  to 
maintain  compliance  with  the  Act;  will 
extend  environmental  and  regulatory 
controls  to  new  discharges;  and,  will 
avoid  a  backlog  of  individual  permit 
applications.  "Die  re-issuing  of  this 
general  perinit  in  New  Hampshire  and 
Massachusetts  is  warranted  by  the 
similarity  of  environmental  conditions; 
State  regulatory  requirements  applicable 
to  the  discharges  and  receiving  waters; 
and,  the  technology  employed. 

Violations  of  a  condition  of  a  general 
permit  constitute  a  violation  of  the 
Clean  Water  Act  and  subjects  the 
discharger  to  the  penalties  in  section 
309  of  the  Act. 

m.  Exclusions 

Discharges  of  groimdwater  and 
stormwater  associated  with  the 
construction  of  single  family  homes  are 
not  covered  under  this  permit. 

This  permit  does  not  authorize  the 
discharge  of  stormwater  associated  with 
construction  sites  which  disturb  greater 
than  5  acres  of  land.  These  sites  are 
required  to  have  a  separate  NPDES 
permit  for  stormwater  discharges  in 
accordance  with  40  CFR 
122.26(b)(14)(x). 

Discharges  of  stormwater  runoff  from 
construction  sites  less  than  5  acres, 
which  is  not  ptmiped  or  drained  from 
excavations  associated  with 
construction  activity,  are  not  covered 


imder  this  NPDES  permit.  These  sites 
are  required  to  comply  with  40  CFR 
122.26(b)(5). 

The  State  of  New  Hampshire  does  not 
allow  discharges  to  Class  A  waters 
under  this  general  permit. 

EPA  has  determined  that  this  general 
permit  will^  not  be  available  to  "New 
Source"  dischargers  as  defined  in  40 
CFR  122.2  due  to  the  site  specific  nature 
of  the  environmental  review  required  by 
the  National  Environmental  Policy  Act 
of  1969  (NEPA).  33  U.S.C.  4321  et  seq. 
for  those  facilities.  "New  Sources"  must 
comply  with  New  Source  Performance 
Standeurds  (NSPS)  and  are  subject  to  the 
NEPA  process  in  40  CFR  6.600. 
Consequently  EPA  has  determined  that 
it  would  be  more  appropriate  to  address 
"New  Sources"  through  the  individual 
permit  process.  ("New  Sources"  should 
not  be  confused  with  "New 
Dischargers",  which  are  eligible  for 
general  permit  coverage.  Definitions 
may  be  found  at  40  CFR  122.2). 

EPA  has  determined  that  this  general 
permit  will  not  be  available  for 
dischaige(s)  into  impaired  waters  on  the 
Federal  Clean  Water  Act  section  303(d) 
list  which  are  not  attaining  state  water 
quality  standards.  Applicants  may  call 
EPA-NE  or  their  State  Agency  for  listing 
of  impaired  waters.  See  Final  Permit, 
Section  D,  Monitoring  and  Reporting, 
for  Agency  contact  information. 

Any  owner  or  operator  authorized  by 
a  general  permit  may  request  to  be 
excluded  from  coverage  of  a  general 
permit  by  applying  for  an  individual 
permit.  This  request  may  be  made  by 
submitting  a  NPDES  permit  application 
together  with  reasons  supporting  the 
request.  The  Director  may  also  require 
any  person  authorized  by  a  general 
permit  to  apply  for  and  obtain  an 
individual  permit.  Any  interested 
person  may  petition  the  Director  to  take 
this  action.  However,  individual  permit^ 
will  not  be  issued  for  sources  covered 
by  the  general  permit  unless  it  can  be 
clearly  demonstrated  that  inclusion 
under  the  general  permit  is 
inappropriate.  The  Director  may 
consider  the  issuance  of  individual 
permits  when: 

1.  The  discharger  is  not  in  compliance 
with  the  terms  and  conditions  of  the 
general  permit; 

2.  A  cnange  has  occurred  in  the 
availability  of  demonstrated  technology 
or  practices  for  the  control  or  abatement 
of  pollutants  applicable  to  the  point 
source: 

3.  Effluent  limitations  guidelines  are 
subsequently  promulgated  for  the  point 
sources  covered  by  the  general  NPDES 
permit; 

4.  A  Water  Quality  Management  Plan 
or  Total  Maximum  Daily  Load  (TMDL) 


containing  requirements  applicable  to 
such  point  sources  is  approved; 

5.  Circumstances  have  changed  since 
the  time  of  the  request  to  be  covered  so 
that  the  discharger  is  no  longer 
appropriately  controlled  under  the 
general  permit,  or  either  a  temporary  or 
permanent  reduction  or  elimination  of 
the  authorized  discharge  is  necessary; 

6.  The  discharge(s)  is  a  significant 
contributor  of  pollution  or  in  violation 
of  State  Water  QuaUty  Standards  for  the 
receiving  water. 

In  accordance  with  40  CFR 
122.28(b)(3)(iv).  the  applicability  of  the 
general  permit  is  automatically 
terminated  on  the  effective  date  of  the 
individual  permit. 

IV.  Permit  Basis  and  Other  Conditions 
of  the  General  NPDES  Permit 

A.  Types  of  Discharge 

Under  this  general  permit,  owners 
and  operators  of  construction 
dewatering  sites  in  Massachusetts  and 
New  Hampshire  may  be  granted 
authorization  to  discharge  groundwater 
and  stormwater  generated  wastewaters 
into  waters  of  the  respective  states. 
Discharges  authorized  under  this 
general  permit  must  be  treated  in  a 
settiing  basin  or  other  treatment  system 
designed  to  remove  total  suspended 
solids  unless  the  State  agency 
specifically  waives  that  requirement  for 
the  individual  applicant. 

B.  Effluent  Limitations 

1.  Statutory  Requirements:  Section 
301(a)  of  the  Clean  Water  Act  (CWA  or 
the  Act).  33  U.S.C.  1311(a),  makes  it 
unlawful  to  discharge  pollutants  to 
waters  of  the  United  States  without  a 
permit.  Section  402  of  the  Act,  33  U.S.C. 
1342,  authorizes  EPA  to  issue  NPDES 
permits  allowing  discharges  that  will 
meet  certain  requirements,  including 
CWA  sections  301,  304,  and  401  (33 
U.S.C.  1331, 1314.  and  1341).  Those 
statutory  provisions  state  that  NPDES 
permits  must  include  effluent 
limitations  requiring  authorized 
discharges  to:  (1)  Meet  standards 
reflecting  specified  levels  of  technology- 
based  treatment  requirements;  (2) 
comply  with  State  Water  Quality 
Standards;  and  (3)  comply  with  other 
state  requirements  adopted  under 
authority  retained  by  states  under  CWA 
Section  510.  33  U.S.C.  1370. 

EPA  is  required  to  consider 
technology  and  water  quality 
requirements  when  developing  permit 
limits.  40  CFR  part  25  subpart  A  sets  the 
criteria  and  standards  that  EPA  must 
use  to  determine  which  technology- 
based  requirements,  requirements  under 
section  301(b)  of  the  Act  and/or 
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requirements  established  on  a  case-by- 
case  basis  under  section  402(a)(1)  of  the 
Act,  should  be  included  in  the  permit. 
The  Clean  Water  Act  requires  that  all 
discharges,  at  a  minimum,  must  meet 
effluent  limitations  based  on  the 
technology-based  treatment 
requirements  for  dischargers  to  control 
pollutants  in  theii;  discharge.  Section 
301(b)(1)(A)  of  the  Act  requires  the 
application  of  Best  Practicable  Control 
Technology  Currently  Available  (BPT) 
with  the  statutory  deadline  for 
compliance  being  July  1, 1977,  unless 
otherwise  authorized  by  the  Act. 
Section  301(b)(2)  of  the  Act  requires  the 
application  of  Best  Conventional 
Control  Technology  (BCT)  for 
conventional  pollutants,  and  Best 
Available  Technology  Economically 
Achievable  (BAT)  for  non-conventional 
and  toxic  pollutants.  The  compliance 
deadline  for  BCT  and  BAT  is  as 
expeditiously  as  practicable  but  in  no 
case  later  than  three  years  after  the  date 
such  limitations  are  promulgated  and  in 
no  case  later  that  March  31, 1989. 

2.  Technology-based  Effluent 
Limitations:  EPA  has  not  promulgated 
National  Effluent  Guidelines  for 
construction  dewatering  discharges. 
Therefore,  as  provided  in  section 
402(a)(1)  of  the  Act.  EPA  has 
determined  to  establish  technology- 
based  limitations  in  this  general  permit 
utilizing  Best  Professional  Judgement 
(BPJ)  to  meet  the  above  stated  criteria 
for  BAT/BCT  described  in  section 
304(b)  of  the  Act.  Accordingly  monthly 
average  and  maximum  daily  Total 
Suspended  Solids  (TSS)  limitations  of 
50  mg/1  and  100  mg/1,  respectively,  are 
established  based  upon  best 
professional  judgment  pursuant  to 
section  402(a)(1)  of  the  CWA.  The 
limitations  in  the  final  permit  are  also 
the  same  as  the  limitations  in  the 
existing  permit  in  accordance  with  the 
anti-backsliding  requirements  found  in 
40  CFR  122.44(1). 

EPA  believes  that  for  most  discharges 
these  limits  are  sufficient  to  achieve 
water  quality  standards.  Coverage  under 
the  general  permit  will  not  be  granted 
for  those  discharges  which  EPA  or  the 
applicable  state  believe  a  more  stringent 
water  quality-based  TSS  limit  is  needed. 

3.  Water  Quality  Based  Effluent 
Limitations:  Under  section  301(b)(1)(C) 
of  the  Act,  discharges  are  subject  to 
effluent  limitations  based  on  water 
quality  standards.  Receiving  stream 
requirements  are  established  according 
to  numerical  and  narrative  standards 
adopted  imder  state  and/or  federal  law 
for  each  stream  use  classification. 
Section  401  of  the  CWA  requires  that 
EPA  obtain  State  certification  which 
ensures  that  all  water  quality  standards 


and  other  appropriate  requirements  of 
state  law  will  be  satisfied.  Regulations 
governing  State  certification  are  set  forth 
in  40  CFR  124.53  and  124.55. 

The  States  of  Massachusetts  and  New 
Hampshire  have  narrative  criteria  in 
their  water  quality  regulations  [See 
Massachusetts  314  CMR  4.05(5)(e)  and 
New  Hampshire  Part  Env-Ws  1703.21) 
that  prohibits  toxic  discharge  in  toxic 
amounts.  The  permit  does  not  allow  for 
the  addition  of  materials  or  chemicals 
which  would  produce  a  toxic  efiiect  to 
any  aquatic  life.  If  the  States  and/or  EPA 
suspect  that  a  discharge  has  a 
reasonable  potential  to  cause  or 
contribute  to  an  excursion  above  the 
State's  narrative  criterion  for  toxicity, 
they  may  request  that  one  Whole 
Effluent  Toxicity  (WET)  test  result  and/ 
or  priority  pollutant  scan  of  the  water  to 
be  discharged  be  required  as  part  of  the 
Notice  of  Intent,  as  authorized  at  40  CFR 
122.44(d)(l)(v). 

Water  quality  standards  applicable  to 
construction  dewatering  activity 
discharges  covered  by  this  general 
permit  include  pH  and  oil  and  grease  for 
both  States.  The  pH  limits  are  based 
upon  the  applicable  numeric  water 
quality  criteria  in  each  State.  The  pH 
limits  in  the  final  permit  are  the  same 
as  the  limits  in  the  existing  permit  in 
accordance  with  the  anti-backsliding 
requirements  found  in  40  CFR 
122.44(1).  The  oil  and  grease  limits  in 
the  final  permit  are  based  on  the 
Massachusetts  narrative  water  quality 
standard  of  no  visible  sheen  on  the 
surface  of  the  receiving  water  and  the 
New  Hampshire  narrative  water  quality 
standard  of  no  oil  or  grease  in  such 
concentrations  that  would  impair  any 
existing  or  designated  uses  of  Class  B 
waters.  To  ensure  that  the  narrative 
water  quality  standards  are  protected, 
EPA  has  established  a  numeric 
guideline  of  15  mg/1  for  this  permit. 
EPA  has  historically  used  15  mg/1  to 
approximate  the  concentration  at  which 
a  visible  oil  sheen  is  likely  to  occur.  The 
Region  believes  that  this  standard  is  a 
reasonable  target  value  and  has 
previously  imposed  maximum  daily  oil 
and  grease  limits  of  15  mg/1  in  permits 
at  facilities  (such  as  oil  terminals)  that 
have  a  reasonable  potential  for  oil  and 
grease  discharge.  At  40  CFR  part  423, 
the  technology-based  guideline  for  oil 
and  grease  for  Steam  Electric  Power 
Generating  Point  Sources  are  limited  to 
15  and  20  mg/1  for  average  monthly  and 
maximum  daily  values  respectively.  The 
oil  and  grease  niuneric  limits  in  the 
final  permit  are  moire  stringent  than  the 
ndlrative  limits  in  the  existing  permit. 

The  final  permit  contains  no  other 
water  quality  based  limits  based  on  the 
assiunption  that  the  discharges  to  be 


covered  under  this  permit  will  consist 
of  groundwater  and/or  stormwater 
which  does  not  contain  pollutants  in 
amounts  which  would  have  reasonable 
potential  to  cause  or  contribute  to 
violations  of  applicable  State  water 
quality  standards.  If,  based  on 
information  submitted  in  the  Notice  of 
Intent  or  on  other  available  information, 
it  is  determined  by  EPA  or  the 
applicable  State  that  this  assumption  is 
not  correct,  the  discharger  will  not  be 
granted  coverage  under  the  general 
permit. 

For  those  discharges  which  are  not 
granted  coverage  under  this  permit 
because  the  discharge  contains 
pollutants  in  quantities  which  represent 
reasonable  potential  to  cause  or 
contribute  to  violations  of  water  quality 
standards,  the  discharger  must  apply  for 
an  individual  NPDES  permit.  (EPA-New 
England  is  currently  developing  a 
general  permit  for  the  discharge  of 
treated  groundwater  fi-om  rermediation 
sites.  When  this  permit  is  available  it 
may  be  an  alternative  to  an  individual 
permit).  The  discharger  may  also  seek 
authorization  for  the  discharge  from  an 
EPA  On-Scene  Coordinator  pursuant  to 
40  CFR  122.3(d). 

C.  Antidegradation  Provisions 

The  conditions  of  the  permit  reflect 
the  goal  of  the  CWA  and  EPA  to  achieve 
and  maintain  water  quality  standards. 
The  enviroimiental  regulations 
pertaining  to  the  State  Antidegradation 
Policies  which  protect  the  State's 
siuface  waters  from  degradation  of 
water  quality  are  found  in  the  following 
provisions:  Massachusetts  Water 
Quality  Standards  314  CMR  Section 
4.04  Antidegradation  Provisions;  and 
New  Hampshire  RSA  485-A:8,  VI  Part 
Env-Ws  1708. 

This  general  permit  does  not  apply  to 
any  new  or  increased  discharge  to 
receiving  waters  unless  the  discharge  is 
shown  to  be  consistent  with  the  State's 
anti-degradation  policies.  This 
determination  shall  be  made  in 
accordance  with  the  appropriate  State 
antidegradation  implementation 
procedures  for  this  general  permit.  EPA 
will  not  authorize  discharges  under  the 
general  permit  until  it  receives  a 
favorable  antidegradation  review  and 
certification  irom  the  States. 
(Concurrent  to  the  publication  of  this 
final  general  permit  in  the  Federal 
Register,  EPA  has  formally  requested 
each  State  to  make  an  antidegradation 
certification  determination).  The 
Commonweeilth  of  Massachusetts  will 
conduct  antidegradation  reviews  for 
notibes  of  intent  to  discharge,  imder  this 
general  permit,  into  Class  A  or  SA 
waters. 


Federal  Register /Vol.  67.  No.  184 /Monday,  September  23,  2002 /Notices 


59507 


D.  Monitoring  and  Reporting  > 
Requirements , 

Effluent  limitations  and  monitoring 
requirements  which  are  included  in  the 
general  permit  describe  the 
requirements  to  be  imposed  on  the 
facilities  to  be  covered. 

Facilities  covered  by  the  final  general 
permits  will  be  required  to  prepare  and 
keep  on  site,  in  a  seciire  place, 
Discharge  Monitoring  Report  (DMR) 
containing  effluent  data.  The  frequency 
of  reporting  is  determined  in  accordance 
with  each  State's  provisions  (see  the 
individual  State  permits). 

The  monitoring  requirements  have 
been  established  to  yield  data 
representative  of  the  discharge  under 
authority  of  section  308(a)  of  the  Act 
and  40  CFR  122.4l(j).  122.44{i)  and 
122.48,  and  as  certified  by  the  State. 

E.  Endangered  Species  Act 

Background:  The  general  permit  for 
construction  dewatering  activity 
discharges  contains  conditions  to  ensure 
that  activities  regulated  by  it  are 
protective  of  species  that  are  listed 
under  the  Endangered  Species  Act 
(ESA)  as  endangered  or  threatened 
(known  as  "listed  species")  and  listed 
species  habitat  that  is  designated  under 
the  ESA  as  "critical  habitat". 
Construction  dewatering  activity 
discharges  occur  when  stormwater  and/ 
or  groundwater  from  excavations  or 
other  points  of  accumulation  are 
pumped  or  drained.  The  discharges  are 
not  from  industrial  processes,  nor  do 
they  come  in  contact  with  any  raw 
material,  intermediate  product,  waste 
product  or  finished  product.  The 
general  permit  prohibits  the  addition  of 
materials  or  chemicals  in  amounts  that 
would  be  toxic  to  aquatic  life  and  it 
prohibits  any  discharge  frt»m  violating 
State  or  Federal  water  quality  standards. 
Further,  the  permit  contains  provisions 
that  require  toxicity  testing  if  EPA  or  the 
State  believes  it  is  warranted  and  to 
require  individual  permits  be  issued  if 
actual  environmental  conditions 
(including  the  preservation  of 
endangered  species)  are  not  adequately 
covered  by  the  general  permit.  Except 
for  the  species  and  waterways  listed 
belew,  the  effluent  limitations 
established  in  the  permit  ensures  the 
protection  of  human  health  and  aquatic 
life  and  the  maintenance  of  the 
receiving  water  as  an  aquatic  habitat. 

List  of  Species  and  Waterway',  by 
County  and  State,  Subject  to 
Consultation:  The  Fish  and  Wildlife 
Service  has  requested  that  the  Service 


<  The  Services  have  identified  the  areas  where 
listed  endangered  species  may  be  present  but  have 
not  designated  these  areas  as  "critical  habitat". 


review  and  comment  on  all  proposed 
discharges  that  may  affect  the  federally- 
listed  endangered  dwarf  wedgemussel 
(Alsmidonta  heterodon),  in 
Massachusetts  in  the  Fort  River, 
Amherst  (Hampshire  County);  the  Mill 
River  in  Easth^pton  (Hampshire 
Coimty);  and  the  Mill  River  in  Wheately 
(Franklin  Coimty),  which  is  a  different 
Mill  River  than  the  Easthampton  Mill 
River,  and  in  New  Hampshire  in  the 
Ashuelot  River  in  Sxury  to  Swanzey 
(Cheshire  County);  and  in  the  South 
Branch  of  the  Ashuelot  River  in 
Swanzey  (Cheshire  County). 

The  National  Marine  Fisheries  Service 
has  requested  that  it  review  and 
comment  on  all  proposed  discharges 
that  may  adversely  affect  the  federally- 
listed  endangered  shortnose  sturgeon 
(Acipenser  brevirostrum)  in  certain 
sections  of  the  Merrimack  and 
Connecticut  River  in  Massachusetts. 

Section  7  Consultations:  Section  7  of 
the  ESA  requires  that  Federal  agencies 
consult  with  the  Fish  and  Wildlife 
Service  (FWS)  or  the  National  Marine 
Fisheries  Service  (NMFS)  (known 
collectively  as  the  Services)  to  insure 
that  any  Agency  action,  including  the 
issuance  of  NPDES  permits,  is  not  likely 
to  jeopardize  the  continued  existence  of 
any  listed  species  or  result  in  the 
destruction  or  adverse  modification  of 
critical  habitat.  The  ESA  regulations 
provide  for  two  types  of  consultation, 
formal  and  informal.  Informal 
consultation  is  an  optional  process  that 
includes  discussion,  correspondence, 
etc.  between  the  Services  and  a  Federal 
Agency  or  a  designated  non-Federal 
representative  (NFR)  to  determine 
whether  a  Federal  action  is  likely  to 
have  an  adverse  effect  on  listed  species 
or  critical  habitat.  Federal  permit 
applicants  frequently  play  a  key  role  in 
informal  consultation.  The  ESA 
regulations  provide  for  permit 
applicants,  where  designated,  to  carry 
out  informal  consultations  as  an  NFR, 
which  enables  them  to  work  directly 
vdth  the  Services  (See  50  CFR  402.08). 
EPA  has  designated  applicants  for  this 
construction  dewatering  activity 
discharge  general  permit  a  non-Federal 
representatives  for  the  purpose  of 
carrying  out  informal  consultation.  See 
Section  l.C.l.c.(2),  Limitations  on 
Coverage. 

AppUcants  with  discharges  that 
woiUd  occur  along  the  waterways 
subject  to  consultation  must  conduct 
informal  consultation  as  a  non-Federal 
representative  and  must  notify  both 
EPA-New  England  and  the  appropriate 
Service  office  in  vmting  of  that 
decision. 

Conditions  to  Protect  Listed  Species: 
The  Region  has  had  informal 


consultations  with  the  Services  on  the 
adoption  of  this  General  Permit.  The 
Services  concur  that  this  general  permit 
for  construction  dewatering  activity 
discharges  is  unlikely  to  adversely  affect 
any  threatened  or  endangered  species  or 
its  critical  habitat  except  for  discharges 
to  the  waterways  identified  above  (See 
List  of  Species  and  Waterways,  by 
County  and  State,  Subject  to 
Consultation)  where  the  dwarf 
wedgemussel  and  shortnose  sturgeon, 
both  listed  species,  are  known  to  occur.^ 
When  construction  dewatering  activities 
would  occur  along  these  waterways, 
permit  coverage  is  not  automatic. 
Rather,  permit  coverage  is  available  only 
if  the  permit  applicant  contacts  the 
Services  to  determine:  (1)  If  the 
construction  dewatering  activities 
would  occur  in  designated  critical 
habitat:  (2)  if  listed  species  are  present 
in  the  vicinity  of  the  project  area;  and, 
(3)  whether  the  applicant's  discharges 
and  discharge  related  activities  are 
likely  to  affect  listed  species  and/or 
critical  habitats.  Coverage  under  the 
general  permit  is  available  only  if 
informal  consultation  with  the  Services 
under  section  7  of  the  Endangered 
Species  Act  has  been  concluded  which 
addresses  the  effects  of  the  applicant's 
construction  dewatering  activity 
discharges  on  listed  species  and  critical 
habitat  and  the  consultation  results  in  a 
written  concurrence  by  the  Service(s)  on 
a  finding  that  the  applicant's 
construction  dewatering  activity 
discharges  are  not  likely  to  adversely 
affect  listed  species  and  critical  habitat. 
Permit  applicants  must  submit  a  copy  of 
the  Service's  written  concurrence  with 
their  Notice  of  Intent  submittal. 
Applications  are  required  to  certify 
eligibility  for  coverage  under  the 
General  Permit  on  their  Notice  of  Intent 
Submittal  (See  Section  l.C.l.d. 
Notification  by  Permittee)  and  to 
maintain  any  supporting  documentation 
for  that  determination.  Permit 
applicants  that  cannot  certify 
compliance  with  the  ESA  requirements, 
where  applicable,  must  submit 
individual  permit  applications  to  the 
permitting  authorities.  See  Section 
C.l.c,  Limitations  on  Coverage. 

Services  Contact  Information: 
USFWS,  New  England  Field  Office,  70 
Commercial  Street.  Suite  300,  Concord. 
NH  03301-5087;  Telephone  603/223- 
2541:  NMFS.  Northeast  Region.  One 
Blackburn  Drive,  Gloucester,  MA 
01930-2298;  Telephone:  978/281-9112. 


2  The  Service  states  that  consthiction  dewatering 
activity  discharges  located  on  the  Connecticut  River 
in  areas  where  the  dwarf  wedgemussel  does  occur 
are  not  likely  to  adversely  affect  the  species. 
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F.  Essential  Fish  Habitat 

Under  the  1996  Amendments  (Pub.  L. 
104-267)  to  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (16  U.S.C.  1801  et  seq.  (1998)),  EPA 
is  required  to  consult  with  National 
Marine  Fisheries  Service  (NMFS)  if 
EPA's  action  or  proposed  actions  that  it 
funds,  permits  or  undertakes,  "may 
adversely  impact  any  essential  fish 
habitat."  16  U.S.C.  1855(b).  The 
Amendments  broadly  define  "essential 
fish  habitat"  (EF'H)  as  "waters  and 
substrate  necessary  to  fish  for  spawning, 
breeding,  feeding  or  growth  to 
maturity."  16  U.S.C.  1802(10).  Adverse 
impact  means  any  impact  which 
reduces  the  quality  and/or  quantity  of 
EFH  50  CFR  600.910(a).  Adverse  effects 
may  include  direct  (e.g.,  contamination 
or  physical  disruption),  indirect  (e.g., 
loss  of  prey,  reduction  in  species' 
fecimdity)  site-specific  or  habitat-wide 
impacts,  including  individual, 
cimiulative  or  synergistic  consequences 
of  actions.  Essential  Fish  Habitat  is  only 
designated  for  fish  species  for  which 
federal  Fisheries  Management  Plans 
exist.  16  U.S.C.  1855(b)(1)(A).  EFH 
designations  for  New  England  were 
approved  by  the  U.S.  Department  of 
Commerce  on  March  3, 1999.  In  a  letter 
address  to  EPA-NE  and  dated  October 
10,  2000,  NMFS  confirmed  that  for 
projects  authorized  through  the  NPDES 
permit  process,  notification  for  piu^oses 
of  EFH  consultation  can  be 
accomplished  in  the  EFH  Section  of  the 
permit  fact  sheet  or  Federal  Register 
notice. 

Resources:  The  general  permit  is  not 
available  to  any  new  or  increased 
discharge  into  territorial  seas,  however, 
it  does  not  specifically  exclude  facilities 
that  discharge  into  other  tidal  waters. 
Therefore,  our  EFH  eissessment 
considers  all  39  federally  managed 
species  with  designated  EFH  in  the 
coastal  and  inland  waters  of 
Massachusetts  and  New  Hampshire. 
Under  the  expired  general  permit,  26 
facilities  were  authorized  to  discharge 
into  marine  waters  (18  facilities  into 
Boston  Harbor;  4  in  to  Quincy  Bay;  one 
each  into  Salem  Harbor,  Edgartown 
Harbor  and  the  AUantic  Ocean  in  MA 
and  NH). 

Analysis  of  Effects  and  EPA's  Opinion 
of  Potential  Impacts:  Construction 
dewatering  activity  discharges  are  not 
from  an  industrial  process  nor  do  the 
discharges  come  in  contact  with  any 
raw  material,  intermediate  product, 
waste  produce  or  finished  product.  The 
general  permit  prohibits  the  addition  of 
materials  or  chemicals  in  amoimts  that 
would  be  toxic  to  aquatic  life.  The 
proposed  limits  for  this  general  permit 


are  sufficiently  stringent  to  assure  that 
state  water  quality  standards  will  be 
met.  The  effiuent  limitations  established 
in  this  permit  ensure  protection  of 
aquabc  life  and  maintenance  of  the 
receiving  water  as  an  aquatic  habitat. 
The  Region  finds  that  reissuance  of  the 
proposed  general  permit  will  not 
adversely  affect  any  fish  or  shellfish 
currently  listed  with  a  Fisheries 
Management  Plan  or  its  habitat.  EPA 
will  seek  written  concurrence  from  the 
National  Marine  Fisheries  Service  on 
this  assessment. 

Proposed  Mitigation:  Mitigation  for 
unavoidable  impacts  associated  with 
reissuance  of  the  permit  is  not 
warranted  at  this  time  because  it  is 
EPA's  opinion  that  impacts  will  be 
negligible  if  permit  conditions  are 
followed.  Authorization  to  discharge 
under  the  general  permit  can  be  revoked 
if  any  adverse  impacts  to  Federally 
managed  or  protected  species  or  their 
habitats  do  occiu-  either  as  a  result  of 
noncompliance  or  bom  unanticipated 
effects  from  this  activity.  Further,  the 
general  permit  contains  provisions  that 
require  the  applicant  to  perform  toxicity 
testing  if  EPA  or  the  State  believes  it  is 
warranted  and/or  require  that  an 
individual  permit  be  issued  if  actual 
environmental  conditions  are  not 
adequately  covered  by  the  general 
permit.  Should  new  information  become 
available  that  changes  the  basis  for 
EPA's  assessment,  then  consultation 
with  NMFS  under  the  appropriate 
statue(s)  will  be  reinitiated. 

G.  Standard  Permit  Condition 

40  CFR  122.41  and  122.42  establish 
requirements  which  must  be  in  all 
NPDES  permits.  Part  II  of  the  general 
permit  includes  these  requirements. 

H.  Section  (401)  Certifications 

Section  401  of  the  CWA  provides  that 
no  Federal  license  or  permit,  including 
NPDES  permits,  to  conduct  any  activity 
that  may  result  in  any  discharge  into 
navigable  waters  shall  be  granted  watil 
the  State  in  which  the  discharge 
originates  certifies  that  the  discharge 
will  comply  with  the  applicable 
provisions  of  sections  301,  302,  303, 
306,  and  307  of  the  CWA.  The  section 
401  certification  process  is  complete  in 
both  the  States  of  Massachusetts  and 
New  Hampshire.  In  addition,  EPA  and 
the  Commonwealth  of  Massachusetts 
will  jointly  issue  the  final  permit.  For 
lands  held  by  federally  recognized  tribes 
in  Massachusetts,  EPA  has  provided  the 
necessary  certification.  Currendy,  the 
only  federally  recognized  tribe  is  the 
Wampanoag  Tribe  of  Gay  Head 
(Aquinnah)  on  the  Island  of  Martha's 
Vineyard. 


/.  The  Coastal  Zone  Management  Act 

The  Coastal  Zone  Management  Act 
(CZMA),  16  U.S.C.  1451  et  seq.,  and  its 
implementing  regulations  (15  CFR  part 
930)  require  that  any  federally  licensed 
activity  affecting  a  state's  coastal  zone 
be  consistent  with  the  enforceable 
policies  of  approved  state  management 
programs.  In  die  case  of  general  permits, 
EPA  has  the  responsibility  for  making 
the  consistency  certification  and 
submitting  it  to  the  State  for 
conciurence.  As  EPA  requested,  the 
Executive  Office  of  Environmental 
Affairs,  Massachusetts  CZM,  251 
Causeway  Street,  Suite  900,  Boston,  MA 
02114;  and  the  Office  of  State  Planning, 
New  Hampshire  Coastal  Program,  2V2 
Beacon  Street,  Concord,  NH  03301,  have 
reviewed  EPA's  consistency 
certification  for  the  proposed  general 
permit.  Each  State's  coastal  program 
office  has  confirmed  to  EPA  that  the 
general  permit  is  consistent  with  its 
coastal  zone  management  program. 

/.  Environmental  Impact  Statement 
Requirements 

The  general  permits  do  not  authorize 
discharges  from  any  new  sources  as 
defined  under  40  CFR  122.2.  Therefore, 
the  National  Environmental  Policy  Act, 
33  \J.S<1.  4321  et  seq.,  does  not  apply 
to  the  issuance  of  these  general  NPDES 
permits. 

K.  National  Historical  Preservation  Act 
of  1 966, 1 6  U.S.C.  470  et  seq 

Facilities  which  adversely  affect 
properties  listed  or  eligible  for  listing  in 
the  National  Registry  of  Historic  Places 
under  the  National  Historic  Preservation 
Act  of  1966.  16  U.S.C.  470  et  seq.  are  not 
authorized  to  discharge  under  this 
permit.  Applicants  must  determine 
whether  thefr  construction  dewatering 
activity  discharges  has  the  potential  to 
affect  a  property  that  is  either  listed  or 
eligible  for  listing  on  the  National 
Register  of  Historic  Places.  Applicants 
must  comply  with  applicable  State, 
Tribal  and  local  laws  concerning  the 
protection  of  historic  properties  and 
places  and  applicants  are  required  to 
coordinate  with  the  State  Historic 
preservation  Officer  and/or  Tribal 
Historic  Preservation  Officer  and  others 
regarding  effects  of  their  construction 
dewatering  discharges  on  historic 
properties.  Electronic  listing  of  national 
and  State  Registers  of  Historic  Places  are 
maintained  by  the  National  Park  Service 
{www.nr.nps.gov/iuishome.htm),  the 
Massachusetts  Historical  Commission 
{www.state.ma.us/sec/mhc.)  and  the 
New  Hampshire  Historical  Commission 
(www.state.nh.us/nhdhr).  Addresses  for 
State  Historic  Preservation  Officers  and 
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Tribal  Historic  Preservation  Officer  are: 
Judith  McDonough,  Massachusetts  State 
Historic  Preservation  Officer,  MA 
Historical  Commission,  220  Morrissey 
Boulevard,  Boston,  MA  02125  TEL:  617/ 
727-8470;  Fax:  617/727-5128;  email: 
fudy.  McDonald@sec.8tate./ma.us.; 
Matthew  Vanderhoop,  Tribal  Historic 
Preservation  Officer,  Wampanoag  Tribe 
of  Gay  Head  (Aquinnah),  20  Black  Brook 
Road,  Aquiimah,  MA  02535-9701;  Tel: 
508/645-9265;  FAX:  508/645-3790;  and 
James 

d.  Under  Fact  Sheet,  Section  K, 
National  Historic  Preservation  Act,  Part 
l.C.l.c.(l),  Limitations  on  Coverage- 
Construction  Dewatering  Activity 
Discharges  with  Effects  on  Historic 
Properties;  and  part  l.C.l.d,  Notification 
by  Permittees,  language  is  added  to 
modify  the  requirements  to  obtain 
permit  coverage  to  enhance  the 
protection  of  historic  properties  so  that 
the  reqiiirements  are  consistent  with  the 
requirements  for  coverage  under  EPA's 
Multi-Sector  General  Permit  for 
Industrial  Activities,  65  FR  64746 
(October  30,  2000)  and  other  Regionally- 
issued  NPDES  General  permits. 

2.  EPA  received  comments  from  both 
the  Fish  and  Wildlife  Service  (F&WS), 
and  the  National  Marine  Fisheries 
Service  (NMFS),  hereafter  referred  to  as 
the  Services,  in  letters  dated  November 
21,  2001  and  March  5,  2002 
respectively,  on  the  potential  impacts  to 
federally  listed,  proposed  threatened  or 
endangered  species  and/or  designated 
critical  habitat  for  listed  species  specific 
to  EPA's  Draft  NPDES  General  Permit 
for  Construction  Dewatering  Activity 
discharges  in  MA  and  NH.  Although 
EPA  received  the  comments  from  the 
NMFS  after  the  thirty  day  deadline 
period  as  required  in  the  Public  Notice, 
EPA  has  addressed  their  comments  in 
the  final  permit  imder  Fact  Sheet, 
Section  E.,  Endangered  Species  Act;  Part 
I.e. I.e.,  Limitations  on  Coverage;  and 
part  l.C.l.d,  Notification  by  Permittees. 

Comment:  The  Services  stated  their 
concern  that  discharges  imder  the 
General  Permit  may  adversely  affect  (1) 
the  federally-listed  endangered  dwarf 
wedgemussel  (Alsmidonta  heterodon), 
in  Massachusetts  in  the  Fort  River, 
Amherst  (Hampshire  Coimty);  the  Mill 
River  in  Easthampton  (Hampshire 
Coimty):  and  the  Mill  River  in  Wheately 
(Franklin  Coimty),  which  is  a  different 
Mill  River  than  the  Easthampton  Mill 
River;  and  in  New  Hampshire  in  the 
Ashuelot  River  in  Surry  to  Swanzey 
(Cheshire  County);  and  in  the  South 
Branch  of  the.Ashuelot  River  in 
Swanzey  (Cheshire  Coimty);  and  (2)  the 
shortnose  sturgeon  (Acipenser 
brevirostrum)  in  certain  sections  of  the 
Merrimack  and  Connecticut  Rivers  in 


Massachusetts.  The  Services  requested 
that  the  draft  permit  be  modified  to 
require  individual  consultation  on  ' 
discharges  where  these  species  are 
known  to  occur.  The  Fish  and  Wildlife 
Service  recommended  that  discharges 
that  may  adversely  affect  these  species 
be  excluded  from  the  General  Permit 
because  larval  and  juvenile  dwarf 
wedgemussels  may  be  particularly 
sensitive  to  slight  water  quality 
perturbations  including  increased 
sedimentation,  changes  in  pH  or 
dissolved  oxygen.  The  National  Marine 
Fisheries  Service  recommended  that 
permit  coverage  for  discharges  that  may 
adversely  affect  these  species  not  be 
automatic  and  that  applicants  with 
these  discharges  be  required  to  consult 
with  the  Services. 

Response:  EPA-New  England 
reviewed  the  requirements  to  protect 
endangered  species  in  a  number  of 
recently  issued  National  and  Regional 
general  permits,  including  the  general 
permits  for  discharges  under  the 
Stormwater  Multi-Sector  General  Permit 
for  hidustrial  Activities  (65  FR  64746, 
October  30,  2000)  and  Proposed  NPDES 
General  Permit  to  Discharge  Storm 
Water  Associated  with  Construction 
Activities  in  Indian  County  within  the 
State  of  Wisconsin  (www.epa.gov/r5/ 
water).  Rather  than  automatically 
excluding  or  including  any  discharge  for 
coverage  under  the  General  Permit 
where  listed  species  are  known  to  occur, 
these  permits  require  that  an  applicant 
meetthe  permit's  endangered  species 
eligibility  criteria,  implement 
consultation  procedures,  and  certify 
compliance  with  these  requirements 
prior  to  receiving  coverage  under  the 
General  Permit.  If  actual  environmental 
conditions  (including  the  preservation 
of  endangered  species)  are  not 
adequately  covered  by  the  general 
permit,  the  permits  contain  provisions 
that  require  an  individual  permit  to  be 
issued. 

The  Region  has  received  the  Services 
concurrence  on  the  following  revised 
procedures  to  ensure  compliance  with 
the  Endangered  Species  Act. 
Specifically,  the  Fact  Sheet  discussion 
and  General  Permit  requirements  list  the 
specific  species  and  waterways  subject 
to  consultation,  based  on  the 
information  provided  to  EPA-NE  by  the 
Services;  provides  information  on  the 
ESA  Section  7  consultation 
requirements,  including  a  provision  for 
permit  applicants,  when  designated  as  a 
non-Federal  representative,  to  carry  out 
informal  consultations  with  the 
Services.  EPA  has  designated  applicants 
for  this  construction  dewatering  activity 
discharge  general  permit  a  non-Federal 
representative  for  the  purpose  of 


carrying  out  informal  consultation  with 
the  Services.  See  also  50  CFR  402.08.    / 
Applicants  who  choose  NOT  to  conduct 
iiiformal  consultation  with  the  services 
on  ESA  requirements,  where  applicable, 
must  submit  an  individual  permit 
application  to  the  permitting 
authorities. 

The  general  permit  states  that  when 
construction  dewatering  activities 
would  occur  in  waterways  subject  to 
consultation,  permit  coverage  is 
available  only  if:  (1)  The  applicant 
contacts  the  Service  to  determine  if  the 
discharges  are  likely  to  occur  in 
designated  critical  habitat  and/or  if 
listed  species  are  present  in  the  vicinity 
of  the  project  area;  and  (2)  informal 
consultation  with  the  Services  has  been 
concluded  and  results  in  a  written 
concurrence  by  the  Services  that  the 
discharge  is  not  likely  to  adversely 
affect  listed  species  and  critical  habitat. 
Lastly,  to  be  eligible  for  permit  coverage 
under  the  general  permit,  applicants  are 
required  to  submit  a  copy  of  the 
Service's  written  concurrence  with  the 
Notice  of  Intent  and  to  certify  on  the 
Notice  of  Intent  that  they  are  in 
compliance  with  the  permit's 
endangered  species  requirements. 
Applicants  are  required  to  maintain  any 
supporting  documentation  used  to  make 
the  eligibility  determination. 

Regardless  of  the  above  conditions, 
EPA  may  require  that  a  permittee  apply 
for  an  individual  NPDES  permit  on 
basis  of  possible  jeopardy  to  species  or 
critical  habitats.  Where  there  is  concern 
that  coverage  for  a  particular  discharger 
is  not  sufficiendy  protective  of  listed 
species,  the  Services,  as  well  as  any 
other  interested  parties,  may  petition 
EPA  to  require  that  the  discharger 
obtain  an  individual  NPDES  permit  and 
conduct  an  individual  Section  7 
consultation  as  appropriate. 

The  recommended  process  allows  for 
the  broadest  and  most  efficient  coverage 
for  the  permittee  while  still  providing 
for  the  most  efficient  protection  of 
endangered  species.  The  process  wall 
significanUy  reduce  the  number  of 
dischargers  that  must  be  considered 
individually  and  therefore  allow  the 
Agency,  the  Services  and  the  States  to 
focus  dieir  resources  on  those 
discharges  that  are  indeed  likely  to 
jeopardize  listed  species. 
Straightforward  mechanisms  such  as 
these  allow  for  more  immediate  access 
to  permit  coverage  for  most  applicants 
and  allow  the  Agencies  to  provide 
endangered  species  protection  in  a  more 
expeditious  manner. 
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VI.  Other  Legal  Requirements 

A.  Executive  Order  12866 

EPA  has  determined  that  this  general 
permit  is  not  a  "significant  regulatory 
action"  under  the  terms  of  Executive 
Order  12866  and  is  therefore  not  subject 
to  OMB  review. 

B.  Paperwork  Reduction  Act 

The  information  collection 
requirements  of  this  permit  were 
previously  approved  by  the  Office  of 
Management  and  Budget  under  the 
provisions  of  the  Paperwork  Reduction 
Act.  44  U.S.C.  3501  et  seq.  and  assigned 
OMB  control  number  2040-0086 
(NPDES  permit  application)  and  2040- 

0004  (Discharge  Monitoring  Reports). 

C.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA), 

5  U.S.C.  601  et  seq.,  requires  that  EPA 
prepare  a  regidatory  flexibility  analysis 
for  rules  subject  to  the  requirements  of 
5  use  553(b)  that  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  The  permit  issued  today, 
however,  is  not  a  "rule"  subject  to  the 
requirements  of  5  U.S.C.  553(b)  and  is 
therefore  not  subject  to  the  Regulatory 
Flexibility  Act. 

D.  Unfunded  Mandates  Reform  Act 

Section  201  of  the  Unfunded 
Mandates  Reform  Act  (UMRA),  Public 
Law  104-4.  generally  requires  Federal 
agencies  to  assess  the  effects  of  their 
"regulatory  actions"  (defined  to  be  the 
same  as  "rules'*  subject  to  the  RFA)  on 
tribal,  state  and  local  governments  and 


the  private  sector.  The  permit  issued 
today,  however,  is  not  a  "rule"  subject 
to  the  RFA  and  is  therefore  not  subject 
to  the  requirements  of  UMRA. 

Dated:  August  13.  2002. 
fames  Owens. 
Regional  Administrator. 

Part  I — Final  General  Permits  Under 
the  National  Pollutant  Discharge 
Elimination  System  (NPDES) 

Note:  The  following  two  general  permits 
have  been  combined  for  purposes  of  this 
Federal  Register.  Part  lA  and  Part  IB  contain 
general  permits  for  the  States  of 
Massachusetts  (both  Commonwealth  and 
Indian  County  Lands)  and  New  Hampshire, 
respectively,  Part  IC-IE  and  Part  II  are 
common  to  both  permits. 

A.  Massachusetts  General  Permit, 
Permit  No.  MAG070000 

In  compliance  with  the  provisions  of 
the  Federal  Clean  Water  Act,  as 
amended.  (33  U.S.C.  1251  etseq.;  the 
"CWA"),  and  the  Massachusetts  Clean 
Waters  Act,  as  amended,  (M.G.L. 
chapter  21,  sections  26-53),  operators  of 
facilities  located  in  Massachusetts, 
which  discharge  groimdwater  and/or 
stormwater  fi'om  construction 
dewatering  activities  to  Class  B  and  SB 
waters  as  designated  in  the 
Massachusetts  Water  Quality  Standards, 
314  CMR  4.00  et  seq.,  are  authorized  to 
discharge  to  all  waters,  tinless  otherwise 
restricted,  in  accordance  with  effluent 
limitations,  monitoring  requirements 
and  other  conditions  set  forth  herein. 


Discharges  into  Class  A  or  SA  waters 
need  review  and  approval  by  MADEP. 

This  permit  shall  become  effective 
when  issued.  The  permit  and  the 
authorization  to  discharge  expire  at 
midnight,  five  years  from  the  effective 
date,  which  is  the  date  of  publication  in 
the  Federal  Register  and  supersedes  the 
permit  issued  on  May  1, 1996. 

This  General  Permit  consists  of  Part 
LA.  Massachusetts  General  Permit;  Parts 
IC-IE;  and  Part  U.  General  Conditions. 

Signed  this  13th  day  of  August,  2002. 
Linda  M.  Murphy. 

Director,  Office  of  Ecosystem  Protection,  U.S. 
Environmental  Protection  Agency.  Boston, 
MA. 

Glenn  Haas,  , 

Director,  Division  of  Watershed  Protection, 
Bureau  of  Resource  Protection,  Massachusetts 
Department  of  Environmental  Protection, 
Boston.  MA. 

Effluent  Limitations  and  Monitoring 
Requirements 

1.  During  the  period  beginning  on  the 
effective  date  and  lasting  through 
expiration,  the  permittee  is  authorized 
to  discharge  groimdwater  and/or 
stormwater  from  construction 
dewatering  activities.  All  discharges 
shall  pass  through  settling  basins  or 
other  treatment  system  designed  to 
remove  total  suspended  solids  luiless 
specifically  waived  by  the  State. 

a.  Each  outfall  discharging  effluent 
from  construction  dewatering  activities 
shall  be  limited  and  monitored  as 
specified  below.  Monitoring  for  each 
outfall  shall  be  reported. 


Effluent  characteristics 

Discharge  limitations  or  other  units  (specify) 

Monitoring  requirements  measurement  ^ 

Avg.  monthly 

Max.  daily 

Frequency 

Sample  type 

Flow  (MGD)  j..: 

TSS  (mg/l)  7. 

Oil  and  Grease  (mg/l)'  

pH  (s.u.)i  

Report 

50  „.... 

(See  Note  1.A.1.h)  

(See  Part  I.A.I.f.  and  g.) 

(See  Part  I.A.I.j.)  

Report 

100  

15  

1/W66K    

1/week 

1/week 

1/week 

Actual  or  Estimated. 

Grab. 

Grab. 

Grab. 

LC«)  &  C-NOEC,  % 

24-hr.  composite. 

^  Requirement  for  State  Certification. 
2  Samples  shall  be  taken  only  wtien  dis 

jcharging. 

b.  The  discharge  shall  not  cause  a 
violation  of  the  water  quality  standards. 

c.  The  discharge  shall  not  cause  an 
objectionable  discoloration  of  the 
receiving  water. 

d.  There  shall  be  no  discharge  of 
floating  solids  or  visible  foam  in  other 
than  trace  amounts. 

e.  Samples  taken  in  compliance  with 
the  monitoring  requirements  specified 
above  shall  be  taken  at  a  location  that 
provides  a  representative  analysis  of  the 
effluent  just  prior  to  discharge  to  the 
receiving  water  or  if  the  effluent  is 


conuningled  with  another  discharge, 
prior  to  such  commingling. 

f.  The  pH  of  the  effluent  for 
discharges  to  Class  A  and  Class  B  waters 
shall  be  in  the  range  of  6.5-8.3  standard 
units  and  not  more  than  0.5  units 
outside  of  the  background  range.  There 
shall  be  no  change  from  background 
conditions  that  would  impair  any  uses 
assigned  to  the  receiving  water  Class. 

g.  The  pH  of  the  effluent  for 
discharges  to  Class  SA  and  Class  SB 
waters  shall  be  in  the  range  of  6.5-8.3 
standard  units  and  not  more  than  0.2 
units  outside  of  the  background  range. 


There  shall  be  no  change  from 
background  conditions  that  woiUd 
impair  any  uses  assigned  to  the 
receiving  water  Class. 

h.  Sampling  for  oil  and  grease  is 
required  only  if  a  periodic  inspection  of 
the  discharge  indicates  the  presence  of 
a  visible  sheen,  as  defined  in  40  CFR 
part  110.  The  discharge  of  a  sheen  of  oil 
or  gasoline  constitutes  an  oil  spill  and 
must  be  reported  immediately  to  the 
National  Response  Center  (NRC)  at  8007 
424-8802.  Upon  detection  of  a  visible 
sheen,  the  discharge  must  stop 
immediately  and  the  problem  corrected. 
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The  use  of  dispersants  to  treat  the  sheen 
is  prohibited.  This  permit  does  not 
allow  for  the  addition  of  any  chemicals 
to  treat  the  sheen. 

i.  A  discharge  structure  shall  be 
constructed  if  necessary  to  protect  the 
bank  of  the  water  body  from  erosion. 

j.  Chronic  (and  modified  acute) 
toxicity  test(8)  and/or  priority  pollutant 
scan  shall  be  performed  on  the 
groundwater  and/or  stormwater 
discharge  from  construction  dewatering 
activities  by  the  permittee  upon  request 
by  EPA  and/or  the  MA  DEP.  See  also. 
Section  C.l.d.  Testing  shall  be 
performed  in  accordance  with  EPA 
toxicity  protocol  to  be  provided  at  the 
time  of  the  request.  The  test  shall  be 
performed  on  a  24-hour  composite 
sample  to  be  taken  during  normal 
facility  operation.  The  result  of  the 
test(s)  shall  be  forwarded  to  both  the 
EPA  and  the  State  within  30  days  after 
completion. 

2.  State  Permit  Conditions 

1.  This  Discharge  Permit  is  issued 
jointly  by  the  U.S.  Environmental 
Protection  Agency  (EPA)  and  the 
Massachusetts  Department  of 
Environmental  Protection  (MADEP) 
under  Federal  and  State  law, 
respectively.  As  such,  all  terms  and 
conditions  of  this  permit  are  hereby 
incorporated  into  and  constitute  a 
discharge  permit  issued  by  the  Assistant 
Commissioner  of  the  Massachusetts 
Bureau  of  Resource  Protection  pursuant 
to  M.G.L.  Chap.  21.  Section  43. 


2.  Each  Agency  shall  have  the 
independent  right  to  enforce  the  terms 
and  conditions  of  this  Permit.  Any 
modification,  suspension  or  revocation 
of  this  Permit  shall  be  effective  only 
with  respect  to  the  Agency  taking  such 
action,  and  shall  not  affect  the  validity 
or  status  of  this  Permit  as  issued  by  the 
other  Agency,  unless  and  until  each 
Agency  has  concurred  in  writing  with 
such  modification,  suspension  or 
revocation.  In  the  event  any  portion  of 
this  Permit  is  declared,  invalid,  illegal 
or  otherwise  issued  in  violation  of  State 
law  such  permit  shall  remain  in  full 
force  and  effect  under  Federal  law  as  an 
NPDES  Permit  issued  by  EPA.  In  the 
event  this  Permit  is  declared  invalid, 
illegal  or  otherwise  issued  in  violation 
of  Federal  law,  this  Permit  shall  remain 
in  full  force  and  effect  imder  State  law 
as  a  Permit  issued  by  the 
Commonwealth  of  Massachusetts. 

B.  New  Hampshire  General  Permit, 
Permit  No.  NHG070000 

In  compliance  with  the  provisions  of 
the  Federal  Clean  Water  Act,  as 
amended,  (33  U.S.C.  1251  et.  seq.;  the 
"CWA"),  operators  of  facilities  located 
in  New  Hampshire  that  discharge 
groundwater  and/or  stormwater  from 
construction  dewatering  activities  are 
authorized  to  discharge  to  Class  B 
waters,  imless  otherwise  restricted  by 
State  Water  Quality  Standards,  New 
Hampshire  RSA  485-A:8,  in  accordance 
with  effluent  limitations,  monitoring 


Effluent  characteristk; 


Fk)w(MGD) 


TSS  (mg/l) 

Oil  and  Grease  (mg/l)^ 

pH(s.u.)2  

LCso  &  O-NOEC,  % 


requirements  and  other  conditions  set 
forth  herein.  The  State  of  New 
Hampshire  does  not  allow  discharges  to 
Class  A  waters  under  this  general 
permit. 

This  permit  shall  become  effective 
when  issued.  The  permit  and  the 
authorization  to  discharge  expire  at 
midnight,  five  years  from  the  effective 
date,  which  is  the  date  of  publication  in 
the  Federal  Register  and  supersedes  the 
permit  issued  on  May  1, 1996. 

This  General  Permit  consists  of  Part 
IB,  New  Hampshire  (General  Permit; 
Parts  IC-IE;  and  Part  II.  General 
Conditions. 

Signed  this  13th  day  of  August,  2002. 
Linda  M.  Murphy, 

Director,  Office  of  Ecosystem  Protection. 
Environmental  Protection  Agency.  Boston, 
MA02U4. 

EflBuent  Limitations  and  Monitoring 
Requirements 

1.  During  the  period  beginning  on  the 
effective  date  and  lasting  throu^ 
expiration,  the  permittee  is  authorized 
to  discharge  groundwater  and/or 
stormwater  from  construction 
dewatering  activities  to  the  State's  Class 
B  receiving  waters.  All  discharges  shall 
pass  through  settling  basins  or  other 
treatment  systems  designed  to  remove 
total  suspended  solids. 

a.  Each  outfall  discharging  effluent 
from  construction  dewatering  activities 
shall  be  limited  and  monitored  as 
specified  below.  Monitoring  for  each 
outfall  shall  be  reported. 


Discharge  limitatkms  or  other  units  (specify) 


Avg.  monthly 


Report 


50  

See  Note  I.B.I. g  .. 
See  Note  I.B.I.f  ... 
(See  Part  1.8.1.1.) 


Max.  daily 


Report 


100 
15  . 


Monitortng  requirements  measurement  ^ 


Frequency 


1/weak 

i/WOOK 

1/week 

1/WOuK 


Sample  type 


Instantaneous  or  Con- 
tinuous. 
Grab. 
Grab. 
Grab. 
24-hr  composite. 


^  Samples  shall  be  taken  only  when  discharging. 
2  Requirement  for  State  Certificatton. 


b.  The  discharge  shall  not  cause  a 
violation  of  the  water  quality  standards 
of  the  receiving  water. 

c.  The  discharge  shall  not  cause  any 
visible  and  objectionable  discoloration 
of  receiving  waters. 

d.  The  discharge  shall  be  adequately 
treated  to  insure  that  the  surface  water 
remains  free  from  pollutants  in 
concentrations  or  combinations  that 
settle  to  foam  harmful  deposits,  float  as 
foam,  debris,  scum  or  other  visible 
pollutants.  It  shall  be  adequately  treated 
to  insure  that  the  surfoce  waters  remain 
free  from  pollutants  which  odor,  color, 
taste  or  turbidity  in  the  receiving  water 


which  is  not  natiually  occurring  and 
would  render  it  unsuitable  for  its 
designated  uses. 

8.  Samples  taken  in  compliance  with 
the  monitoring  requirements  specified 
above  shall  be  taken  at  a  location  that 
provides  a  representative  analysis  of  the 
effluent  just  prior  to  discharge  to  the 
receiving  water  or,  if  the  effluent  is 
commingled  with  another  permitted 
discharge,  prior  to  such  commingling. 

f.  The  pH  of  the  effluent  shall  not  be 
less  than  6.5  standard  \mits  (su)  nor 
greater  than  8.0  su  at  any  time  tmless 
these  values  are  exceeded  due  to  natural 
causes. 


g.  Sampling  for  oil  and  grease  is 
required  only  if  a  periodic  inspection  of 
the  discharge  indicates  the  presence  of 
a  visible  sheen,  as  defined  in  40  CFR 
part  110.  The  discharge  of  a  sheen  of  oil 
or  gasoline  constitutes  an  oil  spill  and 
must  be  reported  immediately  to  the 
National  Response  Center  (NRC)  at  800/ 
424-8802.  Upon  detection  of  a  visible 
sheen,  the  discharge  must  stop 
inunediately  and  the  problem  corrected. 
The  use  of  dispersants  to  treat  the  sheen 
is  prohibited.  This  permit  does  not 
allow  for  the  addition  of  any  chemicals 
to  treat  the  sheen. 
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h.  A  discharge  structure  shall  be 
constructed  if  necessary  to  protect  the 
bank  of  the  water  body  from  erosion. 

i.  Chronic  (and  modified  acute) 
toxicity  test(s)  and/or  priority  pollutant 
scans  shall  be  performed  on  the 
groundwater  and/or  stormwater 
discharge  from  construction  dewatering 
activities  by  the  permittee  upon  request 
by  EPA  and/or  the  NHDES.  See  also, 
PartC.l.d. 

Testing  shall  be  performed  in 
accordance  with  EPA  toxicity  protocol 
to  be  provided  at  the  time  of  the  request. 
The  test  shall  be  performed  on  a  24-hour 
composite  sample  to  be  taken  prior  to 
any  discharge  of  groundwater.  The 
result  of  the  test(s)  shall  be  forwarded  to 
both  the  EPA  and  the  State  prior  to  any 
discharge  of  groundwater. 

2.  State  Permit  Conditions 

a.  This  NPDES  Discharge  Permit  is 
issued  by  the  U.S.  Environmental 
Protection  Agency  under  Federal  and 
State  law.  Upon  final  issuance  by  the 
EPA,  the  New  Hampshire  Department  of 
Environmental  Services,  Water  Division, 
Concord,  NH,  03302-0095,  may  adopt 
this  Permit  including  all  terms  and 
conditions,  as  a  state  permit  pursuant  to 
RSA  485-A:13. 

C.  Common  elements  for  All  Permits 

1.  Conditions  of  the  General  NPDES 
Permit 

a.  Geographic  Areas:  Massachusetts, 
both  Commonwealth  and  Indian 
Country  Lands  (Permit  MAG070000). 
All  of  Uie  discharges  to  be  authorized  by 
the  general  NPDES  permit  for 
dischargers  in  the  Commonwealth  of 
Massachusetts  and/or  Indian  Country 
lands  into  all  waters  of  the 
Commonwealth  and/or  Indian  Country 
lands  as  specified  in  Part  LA  of  this 
permit  unless  otherwise  restricted  by 
the  Massachusetts  Surface  Water 
Quality  Standards.  314  CMR  4.00  (or  as 
revised),  including  314  CMR  4.04(3) 
Protection  of  Outstanding  Resource 
Waters.    ' 

New  Hampshire  (Permit  No. 
NHG070000).  All  of  the  discharges  to  be 
authorized  by  the  general  NPDES  permit 
for  dischargers  in  the  State  of  New 
Hampshire  as  specified  in  Part  IB  of 
this  permit  are  into  Class  B  waters  of  the 
State  of  New  Hampshire  unless 
otherwise  restricted  by  the  State  Water 
Quality  Standards,  New  Hampshire  RSA 
485-A:8  (or  as  revised). 

b.  Exclusions:  Discharges  of 
groundwater  and  stormwater  generated 
wastewater  associated  with  the 
construction  of  single  family  homes  are 
not  covered  under  this  permit. 

This  permit  does  not  authorize  the 
discharge  or  stormwater  associated  with 


construction  sites  which  disturb  greater 
than  5  acres  of  land.  These  sites  are 
required  to  comply  with  40  CFR  122.26. 

Discharges  of  stormwater  runoff  from 
construction  sites  less  than  5  acres, 
which  is  not  pumped  or  drained  itom 
excavations  associated  with 
construction  activity,  are  not  covered 
under  this  NPDES  permit. 

This  permit  is  not  available  for 
discharges  into  impaired  waters  on  the 
Federal  Clean  Water  Act  303(d)  list 
which  are  not  attaining  state  water 
quality  standards  for  the  particular 
pollutants  limited  herein. 

This  general  permit  is  not  available  to 
"New  Source"  dischargers  as  defined  in 
40  CFR  122.2. 

c.  limitations  on  Coverage:  Facilities 
seeking  coverage  under  the  Construction 
Dewatering  Activity  Discharges  General 
Permit  that  cannot  certify  compliance 
with  the  National  Historical 
Preservation  Act  and  the  Endangered 
Species  Act  (ESA)  requirements,  where 
applicable,  must  submit  individual 
permit  applications  to  the  permitting 
authorities.  Applicants  who  choose  not 
to  conduct  informal  consultations  (See 
Section  C.l.c.(2)  below)  with  the 
Services  on  ESA  requirements  must 
submit  an  individual  permit  application 
to  the  permitting  authorities. 

(1)  Construction  Dewatering  Activity 
Discharges  with  Effects  on  Historic 
Properties.  In  order  to  be  eligible  for 
coverage  under  this  permit,  the 
applicant  must  be  in  compliance  with 
the  National  Historic  Preservation  Act. 
This  permit  authorized  construction 
dewatering  activity  discharges  if  the 
proper  coordination  has  been  conducted 
according  to  the  requirements  below: 

(i)  Applicants  are  required  to 
coordinate  with  the  State  Historic 
Preservation  Officer  (SHPO)  and/or 
Tribal  Historic  Preservation  Officer 
(THPO)  and  others  regarding  effects  of  ' 
their  construction  dewatering  activity 
discharges  on  historic  properties.  See 
Section  I.IV.K.  of  the  Fact  Sheet  for 
information  on  the  SHPO  and  THPO 
contacts). 

(ii)  The  applicant  must  provide 
evidence  of  prior  screening  for  the 
presence  of  historic  properties  and 
coordinate  with  the  relevant  official(s) 
to  develop  a  mitigation  plan,  as  needed, 
consistent  with  the  procedures 
regarding  coordination  with  local 
officials  described  at  Sections  800.4- 
800.6  of  the  National  Historic 
Preservation  Act  regulations. 

In  the  event  there  is  an  inadvertent 
discovery  of  a  historic  property  on  the 
site  during  construction,  the  permittee 
must  immediately  stop  the  construction 
activity  and  coordinate  with  the 
appropriate  official(s)  consistent  with 


the  steps  outlined  in  36  CFR  800.13  of 
the  National  Historic  Preservation  Act 
regulations. 

(2)  Endangered  and  Threatened 
Species  and/or  Critical  Habitat: 
Proposed  construction  dewatering 
activity  discharges  that  are  located  in 
areas  in  which  listed  species  may  be 
present  are  not  automatically  covered 
under  this  Permit.  Permit  coverage 
under  the  construction  dewatering 
activity  general  permit  is  only  available 
for  proposed  construction  dewatering 
activity  discharges  in  areas  that  may 
affect  the  feder^y-listed  endangered 
dwarf  wedgemussel  (Alsmidonta 
heterodon),  in  Massachusetts  in  the  Fort 
River,  Amherst  (Hampshire  County):  the 
Mill  River  in  Easthampton  (Hampshire 
Coimty);  and  the  Mill  River  in  Wheately 
(Franklin  County),  which  is  a  different 
Mill  River  than  the  Easthampton  Mill 
River;  and  in  New  Hampshire  in  the 
Ashuelot  River  in  Surry  to  Swanzey 
(Cheshire  Coimty);  and  in  the  South 
Branch  of  the  Ashuelot  River  in 
Swanzey  (Cheshire  Coimty);  and,  the 
federally-listed  endangered  shortnose 
sturgeon  (Acipenser  brevirostrum)  in 
certain  sections  of  the  Merrimack  and 
Connecticut  Rivers  in  Massachusetts,  if 
the  applicant  complies  with  the 
following  requirements: 

(i)  The  permit  applicant  contacts  the 
Services  to  determine:  (1)  If  the 
construction  dewatering  activities 
would  occur  in  designated  critical 
habitat;  (2)  if  listed  species  are  present 
in  the  vicinity  of  the  project  area;  and, 
(3)  whether  the  applicant's  discharges 
and  discharge  related  activities  are 
likely  to  affect  listed  species  and/or 
critical  habitats. 

(ii)  Coverage  under  the  general  permit 
is  available  only  if  informal  consultation 
with  the  Services  under  section  7  of  the 
Endangered  Species  Act  has  been 
concluded  wMch  addresses  the  effects 
of  the  applicant's  construction 
dewatering  activity  discharges  on  listed 
species  and  critic^  habitat  and  the 
consultation  results  in  a  written 
concurrence  by  the  Service(s)  on  a 
finding  that  the  applicant's  construction 
dewatering  activity  discharges  are  not 
likely  to  adversely  affect  listed  species 
and  critical  habitat. 

(iii)  Permit  applicants  must  submit  a 
copy  of  the  Service's  written 
concurrence  with  their  Notice  of  Intent 
submittal.  Applicants  are  required  to 
certify  eligibility  for  coverage  under  the 
General  Permit  on  their  Notice  of  Intent 
Submittal  (See  Section  l.C.l.d, 
Notification  by  Permittee)  and  to 
maintain  any  supporting  documentation 
for  that  determination. 

(rV)  Applicants  who  choose  to 
conduct  informal  consultation  to  meet 
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the  Endangered  Species  Act  eligibility 
requirements  of  this  general  permit  are 
automatically  designated  as  no-Federal 
representatives  under  this  permit.  See 
50  CFR  402.08.  Applicants  who  choose 
to  conduct  informal  consultation  as  a 
non-Federal  representative  must  notify 
both  EPA-New  England  and  the 
appropriate  Service  office  in  writing  of 
that  decision. 

d.  Notification  by  Permittees: 
Operators  of  sites  whose  discharge,  or 
discharges,  are  effluent  from 
construction  dewatering  activities  and 
whose  sites  are  located  in  the 
geographic  areas  described  in  Part 
I.C.I. a.  above,  may  submit  to  the 
Regional  Administrator,  EPA-NE,  a 
Notice  of  Intent  to  be  covered  by  the 
appropriate  general  permit.  Each  site 
must  also  submit  a  copy  of  the  Notice 
of  Intent  to  each  State  authority  as 
appropriate  (see  individual  State 
permits  for  appropriate  authority  and 
address).  Notifications  must  be 
submitted  by  permittees  who  are 
seeking  coverage  under  this  permit  for 
the  first  time  and  by  those  permittees 
who  received  coverage  under  the  permit 
issued  May  1, 1996.  This  written 
notification  must  include  for  each 
individual  site:  (a)  The  owner's  and/or 
operator's  legal  name,  address  and 
telephone  number;  (b)  the  site's  name, 
address,  contact  name  and  telephone 
number;  (c)  the  number  of  sites  to  be 
covered;  (d)  the  site  location(s);  (e)  the 
estimated  construction  start  and 
completion  dates;  (f)  the  name(s)  of  the 
receiving  waters  into  which  discharge 
will  occur;  (g)  a  statement  indicating  if 
the  site  is  located  within  Indian 
country;  (h)  a  statement  indicating  •', 
whether  any  listed  or  proposed 
threatened  or  endangered  species  or 
designated  critical  habitat  are  in 
proximity  to  the  construction 
dewatering  activity  discharges  to  be 
covered  by  this  permit;  (i)  a  statement 
indicating  whether  any  historic  property 
listed  or  eligible  for  listing  on  the 
National  Register  of  Historic  Places  is 
located  on  the  facility  or  in  proximity  to 
the  discharge;  (j)  the  number  of 
discharge  points  and  the  anticipated 
frequency,  duration,  volume  and  rate  of 
discharge  for  each  outfall;  (k)  a 
topographic  map  (or  other  map  if  a 
topographic  map  is  not  available) 
indicating  the  site's  location(s)  and 
discharge  point(s);  (1)  a  description  of 
any  wastewater  treatment:  (m)  storage  of 
petroleum  and  chemicals  on  site;  (n) 
history  of  land  use  of  the  site.  In 
addition,  for  sites  located  in  New 
Hampshire,  the  written  notice  must 
include,  by  designation  on  a  map,  the 
identification  of  groundwater 


contamination  within  1,000  feet  of  the 
site  (Note:  This  information  can  be 
generated  over  the  Internet  via  the 
NHDES  web  site  www.des.state.nh.us 
(One  Stop  Data  Retrieval,  Remediation 
Sites  Report.)  The  web  site  also  provides 
e-mail  access  to  an  NHDES  Site 
Remediation  Contact  to  answer 
questions  about  using  the  Web  site) 
Groundwater  contamination  within 
1,000  feet  of  the  site  must  be  designated 
on  a  map  submitted  with  the  written 
notice  of  intent.  Discharges  into 
Massachusetts  Class  A  or  SA  water  need 
a  State  antidegradation  review.  See 
Section  IV.C.  of  Fact  Sheet.  Each 
applicant  must  certify  that  each 
diischarge  for  which  it  is  seeking 
coverage  under  this  general  permit  (1) 
consists  solely  of  effluent  frvm 
discharges  from  the  construction 
dewatering  activities;  (2)  must  certify 
that  the  discharge  is  eligible  under  the 
ESA  requirements  and  whether  the  FWS 
and  NMFS  was  involved  in  making  the 
determination  of  eligibility  and  must 
submit  a  copy  of  the  Service's  written 
concurrence,  where  applicable,  with 
this  Notice  of  Intent;  and  (3)  must 
certify  that  the  discharge  is  eligible 
under  the  National  Historic  Preservation 
Act  and  whether  the  State  Historic 
Preservation  Officer  or  Tribal  Historic 
Preservation  Officer  was  involved  in  the 
determination  of  eligibility.  The  notice 
must  be  signed  in  accordance  with  the 
signatory  requirements  of  40  CFR  122.22 
and  submitted  to  both  EPA-NE  and  the 
appropriate  State  Agency. 

m  addition,  one  Whole  Effluent 
Toxicity  (WET)  test  result  and/or  one 
priority  pollutant  scan  of  the  water  to  be 
discharged  may  be  required  as  part  of 
the  Notice  of  Intent,  on  a  case-by-case 
basis  by  the  States  and/or  EPA  as 
authorized  at  40  CFR  122.44(d)(l)(v).  ff 
toxicity  testing  is  required.  EPA  will 
provide  the  permittee  with  a  copy  of  the 
test  procedure  and  detailed  protocol. 
The  WET  test  will  consist  of  one 
chronic  and  modified  acute  toxicity 
screening  test  with  one  hundred  percent 
sample.  The  Ceriodaphnia  dubia  for 
fresh  water  and  sea  urchin  for  marine 
water  shall  be  used  as  test  organism. 
The  126  EPA  Priority  Pollutants  are 
found  at  40  CFR  Part  423,  Appendix  A. 
All  samples  shall  be  tested  using  the 
analytical  methods  found  in  40  CFR  Part 
136  or  alternative  methods  approved  by 
EPA  in  accordance  with  the  procedures 
in  40  CFR  Part  136.  The  permittee  shall 
submit  to  EPA-NE  and  the  appropriate 
State  Agency  the  results  of  all  testing 
conducted,  as  required  at  40  CFR 
122.41(l)(4)(ii). 

An  authorization  to  discharge  under 
this  general  permit,  where  the 
construction  dewatering  activity 


discharges  to  a  municipal  or  private 
storm  drain  owned  by  another  party, 
does  not  convey  any  rights  or 
authorization  to  connect  to  that  drain. 

The  sites  authorized  to  discharge 
under  the  final  general  permit  will 
receive  written  notification  fit)m  EPA- 
NE  Mrith  Senate  concurrence.  Failure  to   - 
submit  to  EPA-NE  a  Notice  of  Intent  to 
be  covered  and/or  failure  to  receive 
from  EPA-NE  written  notification  of 
permit  coverage  means  that  the  facility 
is  not  authorized  to  discharge  under  this 
general  permit.  Sites  who  are  denied 
permit  coverage  by  EPA-NE  are  not 
authorized  under  this  general  permit  to 
discharge  from  those  sites  to  the 
receiving  waters. 

2.  Administrative  Aspects 

a.  Request  to  be  covered:  A  facility  is 
not  covered  by  any  of  these  general 
permits  until  it  meets  the  following 
requirements.  First,  it  must  send  a 
Notice  of  Intent  (NOI)  to  EPA-NE  and 
the  appropriate  State  indicating  it  meets 
the  requirements  of  the  permit  and 
wants  to  be  covered.  And  second,  it 
must  be  notified  in  writing  by  EPA-NE 
that  it  is  covered  by  this  general  permit. 

b.  Eligibility  to  Apply:  Any  facility 
operating  under  an  effective  (unexpired) 
individual  construction  dewatering 
activity  NPDES  permit  may  request  that 
the  individual  permit  be  revoked  and 
that  coverage  under  the  general  permit 
be  granted,  as  outlined  in  40  CFR 
122.28(b)(3)(v).  If  EPA  revokes  the 
individual  permit,  the  general  permit 
would  apply  to  the  discharge. 

Facilities  with  expired  individual 
construction  dewatering  activity  permits 
that  have  been  administratively 
continued  in  accordance  with  40  CFR 
122.6  may  apply  for  coverage  under  this 
general  permit.  When  coverage  is 
granted  the  expired  individual  permit 
automatically  will  cease  being  in  effect. 

Proposed  new  dischargers  may  apply 
for  coverage  under  this  general  permit 
and  must  submit  the  NOI  at  least  30 
days  prior  to  the  initiation  of  discharge. 

Facilities  that  were  covered  under  the 
general  permit  that  was  issued  on  May 
1, 1996  and  that  expired  on  May  1,  2001 
need  to  apply  for  coverage  undter  this 
general  permit  within  60  days  bom  the 
effective  date  of  this  permit.  Failure  to 
submit  a  Notice  of  Intent  within  60  days 
from  the  effective  date  of  this  permit  for 
continuation  of  the  discharge  will  be 
considered  discharging  without  a  permit 
as  of  May  1.  2001  for  enforcement 
purposes.  A  Notice  of  Intent  is  not 
required  if  the  permittee  submits  a 
Notice  of  Termination  (see  Part  I.E.I)  of 
discharge  before  the  60-day  time  frame 
expires. 
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c.  Continuation  of  this  General  Permit 
After  Expiration:  If  this  permit  is  not 
reissued  prior  to  the  expiration  date,  it 
will  be  administratively  continued  in 
accordance  with  the  Administrative 
Procedures  Act  and  remain  in  force  and 
in  effect  as  to  any  particular  permittee 
as  long  as  the  permittee  submits  a  new 
Notice  of  Intent  two  (2)  months  prior  to 
the  expiration  date  in  the  permit. 
However,  once  this  permit  expires  EPA 
cannot  provide  written  notification  of 
coverage  under  this  general  permit  to 
any  permittee  who  submits  Notice  of 
Intent  to  EPA  are  the  permit's  expiration 
date.  Any  permittee  who  was  granted 
permit  coverage  prior  to  the  expiration 
date  will  automatically  remain  covered 
by  the  continued  permit  until  the  earlier 
of: 

(1)  Reissuance  of  this  permit,  at  which 
time  the  permittee  must  comply  with 
the  Notice  of  Intent  conditions  of  the 
new  permit  to  maintain  authorization  to 
discharge;  or 

(2)  The  permittees'  submittal  of  a 
Notice  of  Termination;  or 

(3)  Issuance  of  an  individual  permit 
for  the  permittee's  discharges;  or 

(4)  A  formal  permit  decision  by  the 
Director  not  to  reissue  this  general 
permit,  at  which  time  the  permittee 
must  seek  coverage  under  an  alternative 
general  permit  or  an  individual  permit. 

D.  Monitoring  and  Reporting 

Massachusetts  and  New  Hampshire: 
Monitoring  results  obtained  during  the 
previous  month  shall  be  summarized  for 
each  month  and  recorded  on  separated 
Discharge  Monitoring  Report  Form(s) 
that  shcdl  be  kept  on-site  in  a  secured 
place.  The  reports  should  be  readily 
available  for  review  at  any  time  during 
the  working  hours  by  EPA  and  State 
officials.  All  notifications  and 
communications  should  be  sent  to  both 
EPA-NE  and  the  appropriate  State  office 
at  the  following  addresses: 

1.  EPA-NE 

U.S.  Environmental  Protection  Agency, 
New  England  Region,  Municipal 
Assistance  Unit  (CMU),  One  Congress 
Street,  Boston,  MA  02114. 

2.  Massachusetts  Department  of 
Environmental  Protection 

a.  The  Regional  Offices  wherein  the 
discharge  occurs,  shall  receive  a  copy  of 
all  notifications  and  communications: 
Massachusetts  Department  of 
Environmental  Protection,  Bureau  of 
Resource  Protection,  Western 
Regional  Office.  436  Dwight  Street, 
Springfield,  MA  01103. 
Massachusetts  Department  of 
Environmental  Protection,  Bureau  of 
Resource  Protection,  Southeastern 
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Regional  Office,  20  Riverside  Drive, 
Lakeville,  MA  02347. 

Massachusetts  Department  of 
Environmental  Protection,  Division  of 
Water  Pollution  Control,  Northeastern 
Regional  Office,  205A  Lowell  Street, 
Wilmington,  MA  01887. 

Massachusetts  Department  of 
Environmental  Protection,  Bureau  of 
Resource  Protection,  Central  Regional 
Office,  627  Main  Street,  Worcester, 
Massachusetts  01608. 

b.  Copies  of  all  notifications  required 
by  this  permit  shall  also  be  submitted  to 
the  State  at: 

Massachusetts  Department  of 
Environmental  Protection,  Division  of 
Watershed  Management,  627  Main 
Street,  Worcester,  MA  01608. 

c.  Copies  of  the  State  Form  BRP  WM 
10,  Request  for  General  Permit  coverage 
for  Surface  Water  Discharge  fi'om  a 
Construction  Dewatering  site,  and  the 
Transmittal  Form  for  Permit 
Application  and  Payment,  may  be 
obtained  at  the  DEP  website  at 
(ivww.state.i7ia.us/dep)  by  clicking  on 
"Permit  Applications"  and  "Watershed 
Management"  by  telephoning  the  DEP 
Info  Service  Center  (Permitting)  at  617- 
338-2255  or  1-800-462-0444  in  508, 
413,  978  and  781  area  codes;  or  fi'om 
any  DEP  Regional  Service  Center 
located  in  each  Regional  Office. 

A  copy  of  the  transmittal  form,  a  copy 
of  the  check,  and  Form  BRP  WM  10 
should  be  sent  to  Massachusetts 
Department  of  Environmental 
Protection,  627  Main  Street,  Worcester, 
MA  01608.  A  copy  of  the  transmittal 
form  and  the  $250  fee  should  be  sent  to 
MADEP  PO  Box  4062,  Boston,  MA 
02111.  Municipalities  are  fee-exempt, 
but  should  send  a  copy  of  the 
transmittal  form  to  that  address  for 
project  tracking  purposes.  A  copy  of 
Form  BRP  WM  10  should  be  sent  to 
EPA-New  England,  One  Congress  Street, 
Mail  Code  CMU,  Boston,  MA  02114- 
2023.  Keep  a  copy  of  the  transmittal 
form  and  a  copy  of  the  application 
package  for  your  records. 

3.  New  Hampshire  Department  of 
Environmental  Services 

Copies  of  all  notifications  and 
communications  should  be  sent  to: 
New  Hampshire  Department  of 

Environmental  Service,  Water 

Division,  PO  Box  95,  6  Hazen  Drive, 

Concord,  NH  03302-0095. 

E.  Additional  General  Permit  Conditions 

1.  Termination  of  Operations: 
Operators  of  facilities  and/or  operations 
authorized  under  this  permit  shall 
notify  the  Director  upon  the  termination 
of  discharges.  The  notice  must  contain 


the  name,  mailing  address,  and  location 
of  the  facility  for  which  the  notification 
is  submitted,  the  NPDES  permit  nimiber 
for  the  construction  dewatering  activity 
discharge  identified  by  the  notice,  and 
an  indication  of  whether  the 
construction  dewatering  activity 
discharge  has  been  eliminated  or  the 
operator  of  the  discharge  has  changed. 
The  notice  must  be  signed  in 
accordance  with  the  signatory, 
requirements  of  40  CFR  122.22.  The 
notice  must  be  sent  to  both  EPA  and  the 
appropriate  State  agency  via  certified 
mail. 

2.  When  the  Director  May  Require 
Application  for  an  Individual  NPDES 
permit. 

a.  The  Director  may  require  any 
person  authorized  by  this  permit  to 
apply  for  and  obtain  an  individual 
NPDES  permit.  Any  interested  person 
may  petition  the  Director  to  take  such  ~ 
action.  Instances  where  an  individual 
permit  may  be  required  include  the 
following: 

(1)  The  discharge(s)  is  a  sigmficant 
contributor  of  pollution; 

(2)  The  discharger  is  not  in 
compliance  with  the  conditions  of  this 
permit; 

(3)  A  change  has  occurred  in  the 
availability  of  the  demonstrated 
technology  of  practices  for  the  control  or 
abatement  of  pollutants  applicable  to 
the  point  source. 

(4)  Effluent  limitation  guidelines  are 
promulgated  for  point  sources  covered 
by  this  permit; 

(5)  A  Water  Quality  Management  Plan 
or  Total  Maxiraiun  Daily  Load 
containing  requirements  applciable  to 
such  point  soiut:e  is  approved; 

(6)  Discharge  to  the  territorial  sea; 

(7)  Discharge  to  outstanding  natural 
resource  water;  or 

(8)  The  point  source(s)  covered  by  this 
permit  no  longer; 

(a)  Involves  the  same  or  substantially 
similar  tynes  of  operations; 

(b)  Discharges  tne  same  types  of 
wastes; 

(c)  Requires  the  same  effluent 
Uimitations  or  operating  conditions; 
and/or; 

(d)  Requires  the  same  or  similar 
monitoring. 

b.  The  Director  may  require  an 
individual  permit  only  if  the  permittee 
authorized  by  the  general  permit  has 
been  notified  in  writing  that  an 
individual  permit  is  required,  and  has 
been  given  a  brief  explanation  of  the 
reasons  for  this  decision.    • 

3.  When  an  Individual  NPDES  Permit 
may  be  Requested. 

a.  Any  operator  may  request  to  be 
excluded  from  the  coverage  of  this 
general  permit  by  applying  for  an 
individual  permit. 


b.  When  an  individual  NPDES  permit 
is  issued  to  an  operator  otherwise 
subject  to  this  general  permit,  the 
applicability  of  this  permit  to  that 
ovtmer  or  operator  is  automatically 
terminated  on  the  efi'ective  date  of  the 
individual  permit. 

Part  n,  Standard  Conditions 

Section  A.  General  Requirements 

1.  Duty  to  Comply:  The  permittee 
must  comply  with  all  conditions  of  this 
permit.  Any  permit  noncompliance 
constitutes  a  violation  of  the  Clean 
Water  Act  and  is  grounds  for 
enforcement  action;  for  permit 
termination,  revocation  and  reissuance, 
or  modification;  or  for  denial  of  a  permit 
renewal  application. 

a.  The  permittee  shall  comply  with 
effluent  standards  or  prohibitions 
established  under  section  307(a)  of  the 
CWA  for  toxic  pollutants  and  with 
standards  for  sewage  sludge  use  or 
disposal  established  under  section 
405(d)  of  the  CWA  within  the  time 
provided  in  the  regulations  that 
establish  these  standards  or 
prohibitions,  even  if  the  permit  has  not 
yet  been  modified  to  incorporate  the 
requirements. 

b.  The  CWA  provides  that  any  person 
who  violates  sections  301,  302,  306, 
307,  308,  318,  or  405  of  the  CWA  or  any 
permit  condition  or  limitation 
implementing  any  of  such  sections  in  a 
permit  issued  under  section  402,  or  any 
requirement  imposed  in  a  pretreatment 
program  approved  under  section 
402(a)(3)  or  402(b)(8)  of  the  CWA  is 
subject  to  a  civil  penalty  not  to  exceed 
$25,000  per  day  for  each  violation.  Any 
person  who  negligently  violates  such 
requirements  is  subject  to  a  fine  of  not 
less  than  $2,500  nor  more  than  $25,000 
per  day  of  violation,  or  by  imprisonment 
for  not  more  than  1  year,  or  both.  Any 
person  who  knowingly  violates  such 
requirements  is  subject  to  a  fine  of  not 
less  than  $5,000  nor  more  than  $50,000 
per  day  of  violation,  or  by  imprisonment 
for  not  more  than  3  years,  or  both.  (Note: 
See  40  CFR  122.41(a)(2)  for  additional 
enforcement  criteria.) 

c.  Any  person  may  be  assessed  an 
administrative  penalty  by  the 
Administrator  for  violating  sections  301, 
302,  306,  307,  308,  318,  405  of  the  CWA, 
or  any  permit  condition  or  limitation 
implementing  any  of  such  sections  in  a 
permit  issued  under  section  402  of  the 
CWA.  Administrative  penalties  for  Class 
I  violations  are  not  to  exceed  $10,000 
per  violation,  with  the  maximimi 
amount  of  any  Class  I  penalty  assessed 
not  to  exceed  $25,000.  Penalties  for 
Class  n  violations  are  not  to  exceed 
$10,000  per  day  for  each  day  during 


which  the  violation  continues,  with  the 
maximiun  amount  of  any  Class  II 
penalty  not  to  exceed  $125,000. 

2.  Permit  Actions:  This  permit  may  be 
modified,  revoked  and  reissued,  or 
terminated  for  cause.  The  filing  of  a 
request  by  the  permittee  for  a  permit 
modification,  revocation  and  reissuance, 
or  termination,  or  a  notification  of 
planned  changes  or  anticipated 
noncompliance  does  not  stay  and 
permit  condition. 

3.  Duty  to  Provide  Information:  The 
permittee  shall  furnish  to  the  Regional 
Administrator,  within  a  reasonable  time, 
any  information  which  the  Regional 
Administrator  may  request  to  determine 
whether  cause  exists  for  modifying, 
revoking  and  reissuing,  or  terminating    , 
this  permit,  or  to  determine  compliance 
with  this  permit.  The  permittee  shall 
also  furnish  to  the  Regional 
Administrator,  upon  request,  copies  of 
records  required  to  be  kept  by  this 
permit. 

4.  Reopener  Clause:  The  Regional 
Administrator  reserves  the  right  to  make 
appropriate  revisions  to  this  permit  in 
order  to  establish  any  appropriate 
effluent  limitations,  schedules  of 
compliance,  or  other  provisions  which 
may  be  authorized  under  the  CWA  in 
order  to  bring  all  discharges  into 
compliance  with  the  CWA. 

5.  Oil  and  Hazardous  Substance 
Liability:  Nothing  in  this  permit  shall  be 
construed  to  preclude  the  institution  of 
any  legal  action  or  relieve  the  permittee 
&t)m  any  responsibilities,  liabilities,  or 
penalties  to  which  the  permittee  is  or 
may  be  subject  imder  section  311  of  the 
CWA,  or  section  106  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980  (CERCLA). 

6.  Property  Rights:  The  issuance  of 
this  permit  does  not  convey  any 
property  rights  of  any  sort,  nor  any 
exclusive  privileges. 

7.  Confidentiality  of  Information: 

a.  In  accordance  with  40  CFR  part  2, 
any  information  submitted  to  EPA 
pursuant  to  these  regulations  may  be 
claimed  as  confidential  by  the 
submitter.  Any  such  claim  must  be 
asserted  at  the  time  of  submission  in  the 
manner  prescribed  on  the  application 
form  or  instructions  or,  in  the  case  of 
other  submissions,  by  stamping  the 
words  "confidential  business 
information"  on  each  page  containing 
such  information.  If  no  claim  is  made  at 
the  time  of  submission,  EPA  may  make 
the  information  available  to  the  public 
without  further  notice.  If  a  claim  is 
asserted,  the  information  will  be  treated 
in  accordance  with  the  procedures  in  40 
CFR  part  2  (Public  Information). 


b.  Claims  of  confidentiality  for  the 
following  information  will  be  denied: 

(i)  The  name  and  address  of  any 
•permit  applicant  or  permittee; 

(ii)  Permit  applications,  permits,  and 
efiluent  data  as  defined  in  40  CFR 
2.302(a)(2). 

c.  Information  required  by  NPDES 
application  forms  provided  by  the 
Regional  Administrator  under  §  122.21 
may  not  be  claimed  confidential.  This 
includes  information  submitted  on  the 
forms  themselves  and  any  attachments 
used  to  supply  information  required  by  . 
the  forms. 

8.  Duty  to  Reapply:  If  the  permittee 
wishes  to  continue  an  activity  regulated 
by  this  permit  after  its  expiration  date, 
the  permittee  must  apply  for  and  obtain 
a  new  permit.  The  permittee  shall 
submit  a  new  notice  of  intent  at  least  60 
days  before  the  expiration  date  of  the 
existing  permit,  unless  permission  for  a 
later  date  has  been  granted  by  the 
Regional  Administrator.  (The  Regional 
Administrator  shall  not  grant 
permission  for  applications  to  be 
submitted  later  than  the  expiration  date 
of  the  existing  permit.) 

9.  State  Authorities:  Nothing  in  part 
122, 123,  or  124  precludes  more 
stringent  State  regulation  of  any  activity 
covered  by  these  regulations,  whether  or 
not  under  an  approved  State  program. 

10.  Other  Laws:  The  issuance  of  a 
permit  does  not  authorize  any  injury  to 
persons  or  property  or  invasion  of  other 
private  rights,  nor  does  it  relieve  the 
permittee  of  its  obligation  to  comply 
with  any  other  applicable  Federal,  State, 
and  local  laws  and  regulations. 

Section  B:  Operation  and  Maintenance 
of  Pollution  Controls 

1.  Proper  Operation  and 
Maintenance:  The  permittee  shall  at  all 
times  properly  operate  and  maintain  all 
facilities  and  systems  of  treatment  and 
control  (and  related  appurtenances) 
which  are  installed  or  used  by  the 
permittee  to  achieve  compliance  with 
the  conditions  of  this  permit  and  with 
the  requirements  of  storm  water 
pollution  prevention  plans.  Proper 
operation  and  maintenance  also 
includes  adequate  laboratory  controls 
and  appropriate  quality  assurance 
procedures.  This  provision  requires  the 
operation  of  back-up  or  auxiliary 
facilities  or  similar  systems  only  when 
the  operation  is  necessary  to  achieve 
compliance  with  the  conditions  of  the 
permit. 

2.  Need  to  Halt  or  Reduce  Not  a 
Defense:  It  shall  not  be  a  defense  for  a 
permittee  in  an  enforcement  action  that 
it  would  have  been  necessary  to  halt  or 
reduce  the  permitted  activity  in  order  to 
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maintain  compliance  with  the 
conditions  of  this  permit. 

3.  Duty  to  Mitigate:  The  permittee 
shall  take  all  reasonable  steps  to 
minimize  or  prevent  any  discharge  or 
sludge  use  or  disposal  in  violation  of 
this  permit  which  has  a  reasonable 
likelihood  of  adversely  affecting  human 
health  or  the  environment. 

4.  Bypass: 

a.  Definitions. 

(1)  "Bypass"  means  the  intentional 
diversion  of  waste  streams  from  any 
portion  of  a  treatment  facility. 

(2)  "Severe  property  daimage"  means 
substantial  physical  damage  to  property, 
damage  to  the  treatment  facilities  which 
causes  them  to  become  inoperable,  or 
substantial  and  permanent  loss  of 
natural  resources  which  can  reasonably 
be  expected  to  occur  in  the  absence  of 

a  bypass.  Severe  property  damage  does 
not  mean  economic  loss  caused  by 
delays  in  production. 

b.  Bypass  not  exceeding  limitations. 
The  permittee  may  allow  any  bypass  to 
occur  which  does  not  cause  effluent 
limitations  to  be  exceeded,  but  only  if 
it  also  is  for  essential  maintenance  to 
assure  efficient  operation.  These 
bypasses  are  not  subject  to  the 
provisions  of  Paragraphs  B.4.C  and  4.d 
of  this  section.         j 

c.  Notice. 

(1)  Anticipated  bypass:  If  the 
permittee  knows  in  advance  of  the  need 
for  a  bypass,  it  shall  submit  prior  notice, 
if  possible  at  least  ten  days  before  the 
date  of  the  bypass. 

(2)  Unanticipated  bypass:  The 
permittee  shall  submit  notice  of  an 
unanticipated  bypass  as  required  in 
Paragraph  D.l.e  (24-hour  notice). 

d.  Prohibition  of  bypass: 

(1)  Bypass  is  prohibited,  and  the 
Regional  Administrator  may  take 
enforcement  action  against  a  permittee 
for  bypass,  imless: 

(a)  Bypass  was  unavoidable  to  prevent 
loss  of  Ufe,  personal  injury,  or  severe 
property  damage; 

(b)  There  were  no  feasible  alternatives 
to  the  bypass,  such  as  the  use  of 
auxiliary  treatment  facilities,  retention 
of  imtreated  wastes,  or  maintenance 
during  normal  periods  of  equipment 
downtime.  This  condition  is  not 
satisfied  if  adequate  back-up  equipment 
shoiUd  have  been  installed  in  the 
exercised  of  reasonable  engineering 
judgment  to  prevent  a  bypass  which 
occurred  during  normal  periods  of 
equipment  downtime  or  preventive 
maintenemce;  and 

(c)(i)  The  permittee  submitted  notices 
as  required  imder  Paragraph  4.c  of  this 
section. 

(ii)  The  Regional  Administrator  may 
approve  an  anticipated  bypass  after 


considering  its  adverse  effects,  if  the 
Regional  Administrator  determines  that 
it  will  meet  the  three  conditions  listed 
above  in  Paragraph  4.d  of  this  section. 
5.  Upset. 

a.  Definition.  "Upset"  means  an 
exceptional  incident  in  which  there  is 
unintentional  and  temporary  non- 
compliance with  technology-based 
permit  effluent  limitations  because  of 
factors  beyond  the  reasonable  control  of 
the  permittee.  An  upset  does  not 
include  noncompliance  to  the  extent 
caused  by  operational  error,  improperly 
designed  treatment  facilities,  inadequate 
treatment  facilities,  lack  of  preventive 
maintenance,  or  careless  or  improper 
operation. 

b.  Effect  of  an  upset.  An  upset 
constitutes  an  affirmative  defense  to  an 
action  brought  for  noncompliance  with 
such  technology-based  permit  effluent 
limitations  if  the  requirements  of 
Paragraph  B.5.C  of  this  section  are  met. 
No  determination  made  during 
administrative  review  of  claims  that 
noncompliance  was  caused  by  upset, 
and  before  an  action  for  noncompliance, 
is  final  administrative  action  sul^ect  to 
judicial  review. 

c.  Conditions  necessary  for  a 
demonstration  of  upset.  A  permittee 
who  wishes  to  establish  the  affirmative 
defense  of  upset  shall  demonstrate, 
through  properly  signed, 
contemporaneous  operating  logs,  or 
other  relevant  evidence  that: 

(1)  An  upset  occurred  and  that  the 
permittee  can  identify  the  cause(s)  of 
the  upset; 

(2)  The  permitted  facility  was  at  the 
time  being  properly  operated; 

(3)  The  permittee  submitted  notice  of 
the  upset  as  required  in  Paragraphs 
D.l.a  and  l.e  (24-hour  notice);  and 

(4)  The  permittee  complied  with  any 
remedial  measures  required  under  B.3. 
above. 

d.  Burden  of  proof.  If  any  enforcement 
proceeding  the  permittee  seeking  to 
establish  the  occurrence  of  an  upset  has 
the  burden  of  proof. 

Section  C.  Monitoring  and  Records 

1.  Monitoring  and  Records. 

a.  Samples  and  measurements  taken 
for  the  purpose  of  monitoring  shall  be 
representative  of  the  monitored  activity. 

b.  Except  for  records  of  monitoring 
information  required  by  this  permit 
related  to  the  permittee's  sewage  sludge 
use  and  disposal  activities,  which  shall 
be  retained  for  a  period  of  at  least  five 
years  (or  longer  as  required  by  40  CFR 
part  503),  the  permittee  shall  retain 
records  of  all  monitoring  information, 
including  all  calibration  and 
maintenance  records  and  all  original 
strip  chart  recordings  for  continuous 


monitoring  instrumentation,  copies  of 
all  reports  required  by  this  permit,  and 
records  of  all  data  used  to  complete  the 
application  for  this  permit,  for  a  period 
of  at  least  3  years  from  the  date  of  the 
sample,  measurement,  report  or 
application  except  for  the  information 
concerning  storm  water  discharges 
which  must  be  retained  for  a  total  of  6 
years.  This  retention  period  may  be 
extended  by  request  of  the  Regional 
Administrator  at  any  time. 

c.  Records  of  monitoring  information 
shall  include: 

(1)  The  date,  exact  place,  and  time  of 
sampling  or  measurements; 

(2)  The  individual(s)  who  performed 
the  sampling  or  measurements; 

(3)  The  date(s)  analyses  were 
performed; 

(4)  The  individual(s)  who  performed 
the  analyses; 

(5)  The  analytical  techniques  or 
methods  used;  and 

(6)  The  results  of  such  analyses. 

d.  Monitoring  results  must  be 
conducted  according  to  test  procedures 
approved  under  40  CFR  part  136  or,  in 
the  case  of  sludge  use  or  disposal, 
approved  under  40  CFR  part  136  unless 
otherwise  specified  in  40  CFR  part  503, 
unless  other  test  procedures  have  been 
specified  in  the  permit. 

e.  The  Clean  Water  Act  provides  that 
any  person  who  falsifies,  tampers  with, 
or  knowingly  renders  inaccurate  any 
monitoring  device  or  method  required 
to  be  maintained  imder  this  permit 
shall,  upon  conviction,  be  punished  by 
a  fine  of  not  more  than  $10,000,  or  by 
imprisonment  for  not  more  than  2  years, 
or  both.  If  a  conviction  of  a  person  is  for 
a  violation  committed  after  a  first 
conviction  of  such  person  under  this 
paragraph,  punishment  is  a  fine  of  not 
more  than  $20,000  per  day  of  violation, 
or  by  imprisonment  of  not  more  than  4 
years,  or  both. 

2.  Inspection  and  Entry:  The 
permittee  shall  allow  the  Regional 
Administrator,  or  an  authorized 
representative  (including  an  authorized 
contractor  acting  as  a  representative  of 
the  Administrator),  upon  presentation  of 
credentials  and  other  documents  as  may 
be  required  by  law,  to: 

a.  Enter  upon  the  permittee's  premises 
where  a  regulated  facility  or  activity  is 
located  or  conducted,  or  where  records 
must  be  kept  under  the  conditions  of 
this  permit; 

b.  Have  access  to  and  copy,  at 
reasonable  times,  any  records  that  must 
be  kept  under  the  conditions  of  this 
permit; 

c.  Inspect  at  reasonable  times  any 
facilities,  equipment  (including 
monitoring  and  control  equipment), 
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practices,  or  operations  regtdated  or 
required  imder  this  permit;  and, 

d.  Sample  or  monitor  at  reasonable 
times,  for  the  purposes  of  assuring 
permit  compliance  or  as  othenvise 
authorized  by  the  Clean  Water  Act.  any 
substances  or  parameters  at  any 
location. 

Section  D.  Reporting  Requirements 

1.  Reporting  Requirements. 

a.  Planned  changes.  The  permittee 
shall  give  notice  to  the  Regional 
Administrator  as  soon  as  possible  of  any 
planned  physical  alterations  or 
additions  to  the  permitted  facility. 
Notice  is  required  only  when: 

(l>The  alteration  or  addition  to  a 
permitted  facility  may  meet  one  of  the 
criteria  for  determining  whether  a 
fecility  is  a  new  source  in  40  CFR 
122.29(b);  CM- 

(2)  lie  alteration  or  addition  could 
significantly  change  the  nature  or 
increase  the  quantity  of  pollutants 
discharged,  lliis  notification  applies  to 
pollutants  which  are  subject  to  the 
effluent  limitations  in  the  permit,  not  to 
the  notification  requirements  under  40 
CFR  122.42(a)(1). 

(3)  The  alteration  or  addition  results 
in  a  significant  change  in  the 
pemiittee[s  sludge  use  or  disposal 
practices,  and  such  alteration,  addition 
or  change  may  justify  the  application  of 
permit  conditions  different  from  or 
absent  in  the  existing  permit,  including 
notification  of  additional  use  or  disposal 
sites  not  reported  during  the  permit 
application  process  or  not  reported 
pursuant  to  an  approved  land 
application  plan. 

b.  Anticipated  noncompliance.  The 
permittee  shall  give  advance  notice  to 
the  Regional  Administrator  of  any 
planned  changes  in  the  permitted 
facility  or  activity  which  may  result  in 
noncompliance  with  permit 
requirements. 

c.  Transfers.  This  permit  is  not 
transferable  to  any  person  except  after 
notice  to  the  Regional  Administrator. 
The  Regional  Administrator  may  require 
modification  or  revocation  and 
reissuance  of  the  permit  to  change  the 
name  of  the  permittee  and  incorporate 
such  other  requirements  as  may  be 
necessary  tmder  the  Clean  Water  Act. 
(See  §  122.61;  in  some  cases, 
modification  or  revocation  and 
reissuance  is  mandatory.) 

d.  Monitoring  reports.  Monitoring 
results  shall  be  reported  at  the  intervals 
specified  elsewhere  in  this  permit. 

(1)  Monitoring  results  must  be 
reported  on  a  Discharge  Monitoring 
Report  (DMR)  or  forms  provided  or 
specified  by  ihe  Regional  Administrator 


for  reporting  results  of  monitoring  of 
sludge  use  or  disposal  practices. 

(2)  If  the  permittee  monitors  any 
pollutant  more  fr^uently  than  required 
by  the  permit  using  test  procediures 
approved  \mder  40  CFR  part  136  or,  in 
the  sludge  use  of  disposal,  approved 
imder  40  CFR  part  136  unless  otherwise 
specified  in  40  CFR  part  503,  or  as 
specified  in  the  permit,  the  results  of 
this  monitoring  shall  be  included  in  the 
calculation  and  reporting  of  the  data 
submitted  in  the  DMR  or  sludge 
reporting  form  specified  by  the  Regional 
Administrator. 

(3)  Calculations  for  all  limitations 
which  require  averaging  of 
measurement  shall  utilize  an  arithmetic 
mean  unless  otherwise  specified  by  the 
Regional  Administrator  in  the  permit 

e.  Twenty-four  hour  reporting. 

(1)  The  permittee  shall  report  any 
noncompliance  which  may  endanger 
health  or  the  enviroimient.  Any 
information  shall  be  provided  orally 
within  24  hours  from  the  time  the 
permittee  becomes  aware  of  the 
circumstances.  A  written  submission 
shall  also  be  provided  within  5  days  of 
the  time  the  permittee  becomes  aware  of 
the  circumstances.  The  written 
submission  shall  contain  a  description 
of  the  noncompliance  and  its  cause;  the 
period  of  noncompliance,  including 
exact  dates  and  times,  and  if  the 
noncompliance  has  not  been  corrected, 
the  anticipated  time  it  is  expected  to 
continue;  and  steps  taken  or  planned  to 
reduce,  eliminate,  and  prevent 
reoccurrence  of  the  noncompliance. 

(2)  The  following  shall  be  included  as 
information  which  must  be  reported 
within  24  hours  under  this  paragraph. 

(a)  Any  unanticipated  bypass  wmch 
exceeds  any  effluent  limitation  in  the 
permit.  (See  §  122.41(g)) 

(b)  Any  upset  which  exceeds  any 
effluent  limitation  in  the  permit. 

(c)  Violation  of  a  maximum  daily 
discharge  limitation  for  any  of  the 
pollutants  listed  by  the  Regional 
Administrator  in  the  permit  to  be 
reported  vdthin  24  hours.  (See 

§  122.44(g)) 

(3)  The  Regional  Administrator  may 
waive  the  written  report  on  a  case-by- 
case,  basis  for  reports  under  Paragraph 
D.l.e  if  the  oral  report  has  been  received 
within  24  hours. 

f.  Compliance  Schedules.  Reports  of 
compliance  or  noncompliance  with,  or 
any  progress  reports  on,  interim  and 
final  requirements  contained  in  any 
compliance  schedule  of  this  permit 
shall  be  submitted  no  later  than  14  days 
following  each  schedule  date. 

g.  Other  noncompliance.  The 
permittee  shall  report  all  instances  of 
noncompliance  not  reported  under 


Paragraphs  D.l.d,  D.l.e  and  D.l.f  of  this 
section,  at  the  time  monitoring  reports 
are  submitted.  The  reports  shall  contain 
the  information  listed  in  Paragraph 
D.l.e  of  this  section. 

h.  Other  information.  Where  the 
permittee  becomes  aware  that  if  failed  to 
submit  any  relevant  facts  in  a  permit 
application,  or  submitted  incorrect 
information  in  a  permit  application  or 
in  any  report  to  the  Regional 
Administrator,  it  shall  promptly  submit 
such  facts  or  information. 

2.  Signatory  Requirement. 

a.  All  applications,  reports,  or 
information  submitted  to  the  Regional 
Administrator  shall  be  signed  and 
certified,  (see  §  122.22) 

b.  The  CWA  provides  that  any  person 
who  knowingly  makes  any  false 
statement,  representation,  or 
certification  in  any  record  or  other 
document  submitted  or  required  to  be 
maintained  under  this  permit,  including 
monitoring  reports  or  reports  of 
compliance  or  non-compliance  shall, 
upon  conviction,  be  punished  by  a  fine 
of  not  more  than  $10,000  per  violation, 
or  by  imprisonment  for  not  more  than 

6  months  per  violation,  or  by  both. 

3.  Availability  of  Reports:  Except  for 
data  determined  to  be  confidential 
under  Paragraph  A.8.  above,  all  reports 
prepared  in  accordance  with  the  terms 
of  this  permit  shall  be  available  for 
public  inspection  at  the  offices  of  the 
State  water  pollution  control  agency  and 
the  Regional  Administrator.  As  required 
by  the  CWA,  effluent  data  shall  not  be 
considered  confidential.  Knowingly 
making  any  false  statement  on  any  such 
report  may  result  in  the  imposition  of 
criminal  penalties  as  provided  for  in 
section  309  of  the  CWA. 

Section  E.  Other  Conditions 

1.  Definitions  for  purposes  of  this 
permit  are  as  follows: 

Administrator  mBoas  the 
Administrator  of  the  United  States 
Environmental  Protection  Agency,  or  an 
authorized  representative. 

Applicable  standards  and  limitations 
means  all  State,  interstate,  and  Federal 
standards  and  limitations  to  which  a 
"discharge"  or  a  related  activity  is 
subject  to,  including  water  quality 
standards,  standards  of  performance, 
toxic  effluent  standards  or  prohibitions, 
"best  management  practices,"  and 
pretreatment  standards  under  sections 
301,  302,  303,  304,  306,  307.  308,  403, 
and  405  of  CWA. 

Application  means  the  EPA  standard 
national  forms  for  applying  for  a  permit, 
including  any  additions,  revisions  or 
modifications  to  the  forms;  or  forms 
approved  by  EPA  for  use  in  "approved 
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States,"  including  any  approved 
modifications  or  revisions. 

Avemge  means  the  arithmetic  mean  of 
values  taJcen  at  the  frequency  required 
for  each  parameter  over  the  specified 
period.  For  total  and/or  fecal  coliform, 
the  average  shall  be  the  geometric  mean. 

Average  monthly  discharge  limitation 
means  the  highest  allowable  average  of 
"daily  discharges"  over  a  Ccdendar 
month,  calculated  as  the  sum  of  all  daily 
discharges  measured  diuing  a  calendar 
month  divided  by  the  number  of  daily 
discharges  measured  duiring  that  month. 

Average  weekly  discharge  limitation 
means  the  highest  allowable  average  of 
"daily  discharges"  over  a  calendar 
week,  calculated  as  the  sum  of  all  daily 
discharges  measured  during  a  calendar 
week  divided  by  the  nimiber  of  daily 
discharges  measured  during  that  week. 

Best  Management  Practices  (BMPs) 
means  schedules  of  activities, 
prohibitions  of  practices,  maintenance 
procedures,  and  other  management 
practices  to  prevent  or  reduce  the 
pollution  of  "waters  of  the  United 
States."  BMPs  also  include  treatment 
requirements,  operating  procedures,  and 
practices  to  control  plant  site  runoff, 
spillage  or  leaks,  sludge  or  waste 
disposal,  or  drainage  from  raw  material 
storage. 

Best  Professional  Judgement  (BPf) 
means  a  case-by-case  determination  of 
Best  Practicable  Treatment  (BPT),  Best 
Available  Treatment  (BAT)  or  other 
appropriate  standard  based  on  an 
evaluation  of  the  available  technology  to 
achieve  a  particular  pollutant  reduction. 

Composite  Sample — A  sample 
consisting  of  a  minimum  of  eight  grab 
samples  collected  at  equal  intervals 
during  a  24-hour  period  (or  lesser 
period  as  specified  in  the  section  on 
Monitoring  and  Reporting)  and 
combined  proportional  to  flow,  or  a 
sample  continuously  collected 
proportionally  to  flow  over  that  same 
time  period. 

Continuous  Discharge  means  a 
"discharge"  which  occxirs  without 
interruption  throughout  the  operating 
hours  of  the  facility  except  for 
infrequent  shutdowns  for  maintenance, 
process  changes,  or  similar  activities. 

CWA  or  "The  Act"  means  the  Clean 
Water  Act  (formerly  referred  to  as  the 
Federal  Water  Pollution  Control  Act  or 
Federal  Water  Pollution  Control  Act 
Amendments  of  1972)  Pub.  L.  92-500, 
as  amended  by  Pub.  L.  95-217,  Pub.  L. 
95-576,  Pub.  L.  96-483  and  Pub.  L.  97- 
117;  33  U.S.C.  1251  et  seq. 

Daily  Discharge  means  the  discharge 
of  a  pollutant  measured  during  a 
calendar  day  or  any  24-hour  period  that 
reasonably  represents  the  calendar  day 
for  purposes  of  sampling.  For  pollutants 


with  limitations  expressed  in  units  of 
mass,  the  daily  discharge  is  calculated 
as  the  total  mass  of  the  pollutant 
discharged  over  the  day.  For  pollutants 
with  limitations  expressed  in  other 
units  of  measurements,  the  daily 
discharge  is  calculated  as  the  average 
measurement  of  the  pollutant  over  the 
day. 

Director  means  the  person  authorized 
to  sign  NPDES  permits  by  EPA  and/or 
the  State. 

Discharge  Monitoring  Report  Form 
(DMR)  means  the  EPA  standard  national 
form,  including  any  subsequent 
additions,  revisions,  or  modifications, 
for  the  reporting  of  self-  monitoring 
results  by  permittees.  DMRs  must  be 
used  by  "approved  States"  as  well  as  by 
EPA.  EPA  will  supply  DMRs  to  any 
approved  State  upon  request.  The  EPA 
national  forms  may  be  modified  to 
substitute  the  State  Agency  name, 
address,  logo,  and  other  similar 
information,  as  appropriate,  in  place  of 
EPA's. 

Discharge  of  a  pollutant  means: 

(a)  Any  addition  of  any  "pollutant"  or 
combination  of  pollutants  to  "waters  of 
the  United  States"  from  any  "point 
source,"  or 

(b)  Any  addition  of  any  pollutant  or 
combination  of  pollutants  to  the  waters 
of  the  "contiguous  zone"  or  the  ocean 
fit}m  any  point  source  other  than  a 
vessel  or  other  floating  craft  which  is 
being  used  as  means  of  transportation. 
This  definition  includes  additions  of 
pollutants  into  waters  of  the  United 
States  from:  surface  runoff  which  is 
collected  or  channeled  by  man; 
discharges  through  pipes,  sewers,  or 
other  conveyances  owned  by  a  State, 
municipality,  or  other  person  which  do 
not  lead  to  a  treatment  works;  and 
discharges  through  pipes,  sewers,  or 
other  conveyances  leading  into  privately 
owned  treatment  works.  This  term  does 
not  include  an  addition  of  pollutants  by 
any  "indirect  discharger." 

Effluent  limitation  means  any 
restriction  imposed  by  the  Director  on 
quantities,  discharge  rates,  and 
concentrations  of  "pollutants"  which 
are  "discharged"  frim  "point  sources" 
into  "waters  of  the  United  States,"  the 
waters  of  the  "contiguous  zone,"  or  the 
ocean. 

Effluent  limitations  guidelines  means 
a  regulation  published  by  the 
Administrator  under  section  304(b)  of 
CWA  to  adopt  or  revise  "effluent 
limitations." 

EPA  means  the  United  States 
"Environmental  Protection  Agency." 

Grab  Sample — An  individual  sample 
collected  in  a  period  of  less  than  15 
minutes. 


Hazardous  Substance  means  any 
substance  designated  under  40  CFR  part 
116  pursuant  to  section  311  of  CWA. 

Indian  Country,  as  defined  at  18 
U.S.C.  1151  means:  (a)  All  lands  within 
the  limits  of  any  Indian  reservation 
imder  the  jurisdiction  of  the  United 
States  Government,  notwithstanding  the 
issuance  of  any  patent,  and  including 
rights-of-way-  nmning  through  the 
reservation:  (b)  all  dependent  Indian 
communities  within  die  borders  of  the 
United  States  whether  within  the 
original  or  subsequenUy  acquired 
territory  thereof,  and  whether  within  or 
without  the  limits  of  a  state;  and  (c)  all 
Indian  allotments,  the  Indian  titles  to 
which  have  not  been  extinguished, 
including  rights-of-way  running  through 
the  same.  This  definition  includes  all 
land  held  in  trust  for  an  Indian  tribe. 

Maximum  daily  discharge  limitation 
means  the  highest  allowable  "daily 
discharge." 

Municipality  means  a  city,  town, 
borough,  county,  parish,  district, 
association,  or  other  public  body  created 
by  or  under  State  law  and  having 
jurisdiction  over  disposal  of  sewage, 
industrial  wastes,  or  other  wastes,  or  an 
Indian  tribe  or  an  authorized  Indian 
tribe  organization,  or  a  designated  and 
approved  management  agency  imder 
section  208  of  CWA. 

National  Pollutant  Discharge 
Elimination  System  means  the  national 
program  for  issuing,  modifying, 
revoking  and  reissuing,  terminating, 
monitoring  and  enforcing  permits,  and 
imposing  and  enforcing  pretreatment 
requirements,  under  sections  307,  402, 
318,  and  405  of  CWA.  The  term 
includes  an  "approved  program." 

New  discharger  means  any  building, 
structure,  facility,  or  installation: 

(a)  From  which  there  is  or  may  be  a 
"discharge  of  pollutants"; 

(b)  That  did  not  commence  the 
"discharge  of  pollutants"  at  a  particular 
"site"  prior  to  August  13, 1979; 

(c)  Which  is  not  a  "new  source;"  and 

(d)  Which  has  never  received  a  finally 
effective  NPDES  permit  for  discharges  at 
that  "site".  This  definition  includes  an 
"indirect  discharger"  which  conmience 
discharging  into  "waters  of  the  United 
States"  after  August  13,  1979.  It  also 
includes  any  existing  mobile  point 
source  (other  than  an  offshore  of  coastal 
oil  and  gas  exploratory  drilling  rig  or  a 
coastal  oil  and  gas  developmental 
drilling  rig)  such  as  a  seafood  processing 
rig,  seafood  processing  vessel,  or 
aggregate  plant,  that  begins  discharging . 
at  a  "site"  for  which  it  does  not  have  a 
permit;  and  any  offshore  or  coastal 
mobile  oil  and  gas  exploratory  drilling 
rig  or  coastal  mobile  oil  and  gas 
development  drilling  rig  that 
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commences  the  discharge  of  pollutants 
after  August  13, 1979,  at  a  "site"  under 
EPA's  permitting  jurisdiction  for  which 
it  is  not  covered  by  an  individual  or 
general  permit  and  which  is  located  in 
an  area  determined  by  the  Regional 
Administrator  in  the  issuance  of  a  final 
permit  to  be  an  area  of  biological 
concern.  In  detenniniag  whether  an  area 
is  an  area  of  biological  concern,  the 
Regional  Administrator  shall  consider 
the  factors  specified  in  40  CFR 
125.122(a)(1)  through  (10). 

An  offshore  or  coastal  mobile 
exploratory  drilling  rig  or  coastal  mobile 
developmental  drilling  rig  will  be 
considered  a  "new  discharger"  only  for 
the  duration  of  its  discharge  in  an  area 
of  biological  concern. 

New  source  means  any  biiilding, 
structure,  facility,  or  installation  from 
which  there  is  or  may  be  a  "discharge 
of  pollutants,"  the  construction  of 
which  commenced: 

(a)  After  promulgation  of  standards  of 
performance  under  section  306  of  CWA 
which  are  applicable  to  such. 

(b)  After  proposal  of  standards  of ' 
performance  in  accordance  with  section 
306  of  CWA  which  are  applicable  to 
such  source,  but  only  if  the  standards 
are  promulgated  in  accordance  with 
section  306  withm  120  days  of  their 
proposal. 

NPDES  means  "National  Polluant 
Discharge  Elimination  System." 
.  Non-Contact  Cooling  Water  is  water 
used  to  reduce  temperature  which  does 
not  come  in  direct  contact  with  any  raw 
material,  intermediate  product,  a  waste 
product  or  finished  product. 

Owner  of  operator  means  the  owner 
or  operator  of  an  "facility  or  activity" 
subject  to  regulation  under  the  NPDES 
programs. 

Permit  means  an  authorization, 
license,  or  equivalent  control  document 
issued  by  EPA  or  an  "approved  State." 

Person  means  an  individual, 
association,  partnership,  corporation, 
municipality.  State  or  Federal  agency,  or 
an  agent  or  employee  thereof. 

Point  Source  means  any  discernible, 
confined,  and  discrete  conveyance, 
including  but  not  limited  to  any  pipe, 
ditch,  chaimel,  tunnel,  conduit,  well, 
discrete  fissure,  container,  rolling  stock, 
concentrated  animal  feeding  operation, 
vessel,  or  other  floating  craft,  from 
which  pollutants  are  or  may  be 
discharged.  This  term  does  not  include 
return  flows  bom  irrigated  agriculture. 

Pollutant  means  dredged  spoil,  solid 
waste,  incinerator  residue,  filter 
backwash,  sewage,  garbage,  sewage 
sludge,  munitions,  chemical  wastes, 
biological  materials,  radioactive 
materials  (except  those  regiUated  imder 
the  Atomic  Energy  Act  of  1954,  as 


amended  (42  U.S.C.  2011  etseq.)),  heat, 
wrecked  or  discarded  equipment,  rock, 
sand,  cellar  dirt  and  industrial, 
municipal,  and  agricultural  waste 
discharged  into  water.  It  does  not  mean: 

(a)  Sewage  bom.  vessels;  or 

(b)  Water,  gas,  or  other  material  which 
is  injected  into  a  well  to  facilitate 
production  of  oil  or  gas,  or  water 
derived  in  association  with  oil  and  gas 
production  and  disposed  of  in  a  well,  if 
the  well  used  either  to  facilitate 
production  or  for  disposal  purposes  is 
approved  by  authority  of  the  State  in 
which  the  well  is  located,  and  if  the 
State  determines  that  the  injection  or 
disposal  will  not  result  in  the 
degradation  of  ground  or  surface  water 
resources. 

Primary  industry  category  means  any 
industry  category  listed  in  the  NRDC 
setUement  agreement  [Natural 
Resources  Defense  Council  et  al.  v. 
Train,  8  E.R.C.  2120  (D.D.C.  1976), 
modified  12  E.R.C.  1833  (D.D.C.  1979)); 
also  listed  in  Appendix  A  of  40  CFR 
part  122. 

Process  wastewater  means  any  water 
which,  during  manufacturing  or 
processing,  comes  into  direct  contact 
with  or  results  from  the  production  or 
use  of  any  raw  material,  intermediate 
product,  finished  produced,  byproduct, 
or  waste  product. 

Regional  Administrator  means  the 
Regional  Administrator,  EPA-New 
England,  Boston,  Massachusetts. 

State  means  any  of  the  50  States,  the 
District  of  Columbia,  Guam,  the 
Comlnonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  American  Samoa,  the 
Trust  Territory  of  the  Pacific  Islands. 

Secondary  Industry  Category  means 
any  industry  category  which  is  not  a 
"primary  industry  category." 

Toxic  pollutant  means  any  pollutant 
listed  as  toxic  in  appendix  D  of  40  CFR 
part  122,  under  section  307(a)(1)  of 
CWA. 

Waters  of  the  United  States  means: 

(a)  All  waters  which  are  currently 
used,  were  used  in  the  past,  or  may  be 
susceptible  to  use  in  interstate  or  foreign 
commerce,  including  all  waters  which 
are  subject  to  the  ebb  and  flow  of  the 
tide; 

(b)  All  interstate  waters,  including 
interstate  "wetlands"; 

(c)  All  other  waters  such  as  intrastate 
lakes,  rivers,  streams  (including 
intermittent  streams),  mudflats, 
sandflats,  "wetlands,"  sloughs,  prairie 
potholes,  wet  meadows,  playa  lakes,  or 
natural  ponds  the  use,  degradation,  or 
destruction  of  which  would  affect  or 
could  affect  interstate  or  foreign 
commerce  including  any  such  waters: 


(1)  Which  are  or  coiUd  be  used  by 
interstate  or  foreign  travelers  for 
recreational  or  other  purposes; 

(2)  From  which  fish  or  shellfish  are  or 
Qould  be  taken  and  sold  in  interstate  or 
foreign  commerce;  or, 

(3)  Which  are  used  or  could  be  used 
for  industrial  purposes  by  industries  in 
interstate  commerce; 

(d)  All  impoimdments  of  waters 
otherwise  defined  as  waters  of  the 
United  States  under  this  definition: 

(e)  Tributaries  of  waters  identified  in 
paragraphs  (a)(d)  of  this  definition; 

(f)  The  territorial  sea;  and 

(g)  "Wedands"  adjacent  to  waters 
(other  than  waters  that  are  themselves 
weUands)  identified  in  paragraphs  (a)- 
(f)  of  this  definition. 

Whole  Effluent  Toxicity  (WET)  means 
the  aggregate  toxic  effiect  of  an  effluent 
measured  direcUy  by  a  toxicity  test. 

Wetlands  means  those  areas  that  are 
inundated  or  saturated  by  surface  or 
groimd  water  at  a  frequency  and 
duration  sufficient  to  support,  and  that 
imder  normal  circumstances  do  support 
a  prevalence  of  vegetation  typically 
adapted  for  life  in  saturated  soil 
conditions.  Wetlands  generally  include 
swamps,  marshes,  bogs,  and  similar 
areas. 

2.  Abbreviations  when  used  in  this 
permit  are  defined  below: 
cu.  M/day  or  M3/day— cubic  meters  per 

day 
mg/l — milligrams  per  liter 
ug/1 — micrograms  per  liter 
lbs/day — pounds  per  day 
kg/day — kilograms  per  day 
Temp.  °C — temperature  in  degrees 

Centigrade 
Temp.  *F — temperature  in  degrees 

Fahrenheit 
Turb. — turbidity  measured  by  the 

Nephelometric  Method  (NTU) 
pH — a  measure  of  the  hydrogen  ion 

concentration 
CFS — cubic  feet  per  second 
MGD— million  gallons  per  day 
Oil  &  Grease — Freon  extractable 

material 
ml/1 — ^milliliter(8)  per  liter 
CI2 — ^total  residual  chlorine 

(FR  Doc.  02-23989  Filed  9-20-02;  8:45  am] .. 
WLLIMO  COOK  aWO  60  M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Colioctlon(s)  Boing  RovlMvod  by  tho 
Federal  Communlcationt  CommlMlon, 
Commontt  Roqueeted 

September  12.  2002. 

summary:  The  Federal  Communications 

Commission,  as  part  of  its  continuing 
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effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  imless  it 
displays  a  currently  valid  control 
nimiber.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  coUection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Conunission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  November  22, 
2002.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to 
Judith  Boley  Herman  or  Leslie  Smith, 
Federal  Communications  Commission, 
Room  1-C804  or  Room  1-A804,  445 
12th  Street,  SW.  Washington,  DC  20554 
or  via  the  Internet  to  jboley@fcc.gov  or 
lesinith@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s),  contact  Judith 
Boley  Herman  at  202-4 1&-02 14  or  via 
the  Internet  at  jboIey@fcc.gov. 
SUPPt-EMENTARY  INFORMATK)N: 

OAfB  Control  No.:  3060-XXXX. 

Title:  Data  Network  Identification 
Code  (DNIC).  | 

Form  No.:  N/ A.      ' 

Type  of  Review:  New  collection. 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  5. 

Estimated  Time  Per  Response:  .25 
hours  (15  minutes). 

Frequency  of  Response:  On  occasion 
and  one-time  reporting  requirement. 

Total  Annual  Burden:  1  hour. 

Total  Annual  Cost:  W A. 

Needs  and  Uses:  The  Federal 
Conmiunications  Commission  (FCC) 
grants  network  identification  codes  to 


operators  of  public  data  networks  on  an 
international  protocol.  The  operators  of 
public  data  networks  file  the  Data 
Network  Identification  Code  (DNIC)  to 
obtain  the  DNIC  on  a  one-time  only 
basis  unless  there  is  a  change  in 
ownership  or  the  owner  chooses  to 
relinquish  the  code  to  the  FCC.  There  is 
no  fee  charged  to  operators  to  file  the 
information  with  the  FCC. 

OMB  Control  No.:  3060-XXXX. 

Title:  International  Signaling  Point 
Code  (ISPC). 

Form  No.:  W A. 

Type  of  Review:  New  collection. 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  40. 

Estimatea  Time  Per  Response:  .166 
hours  (10  minutes) — 2  hours. 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Total  Annual  Burden:  80  hours. 

Total  Annual  Cost:  $100,000. 

Needs  and  Uses:  The  International 
Signaling  Point  Codes  (ISPC's)  are 
synonymous  with  telephone  area  codes. 
ISPC's  are  allocated  to  the  FCC  by  ITU 
to  issue  and  administer.  These  codes  are 
assigned  to  carriers  on  a  first-come,  first- 
serve  basis.  If  the  code  is  not  used 
within  12  months,  the  carrier  forfeits  the 
code  and  it  is  assigned  to  a  difi^erent 
carrier.  AT&T  was  responsible  for  this 
service  in  the  1980's.  However.  AT&T 
later  informed  the  FCC  and  the 
International  Telecommunications 
Union  (ITU)  that  it  woidd  no  longer 
perform  this  function.  The  FCC 
voluntarily  assumed  responsibility  for 
this  function.  This  was  preferred  by  the 
carriers  because  the  FCC  could  serve  as 
a  neutral  third  party. 

Federal  Communications  Commission. 
Marlene  H.  Dortch, 

Secretary. 

[FR  Doc.  02-24022  Filed  9-20-02;  8:45  am] 

BUJN6  CODE  871 2-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Media  Security  and  Reliability  Council 

agency:  Federal  Communications 

Commission. 

ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  this 
notice  advises  interested  persons  of  a 
meeting  of  the  Media  Security  and 
Reliability  Council  (Council).  The 
meeting  will  be  held  at  the  Federal 
Communications  Commission  in 
Washington,  DC. 

DATES:  Wednesday,  November  6,  2002  at 
10  a.m.  to  11:30  p.m. 


ADDRESSES:  Federal  Communications 
Commission,  445  12th  St.  SW.,  Room 
TW-C305,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Kreisman  at  202-418-1605  or 
TTY  202-418-7172. 
SUPPLEMENTARY  MFORMATION:  The 
Coimcil  was  established  by  the  Federal 
Communications  Commission  to  bring 
together  leaders  of  the  broadcast  and 
multichannel  video  programming 
distribution  industries  and  experts  from 
consimier,  public  safety  and  other 
organizations  to  explore  and 
recommend  measures  that  would 
enhance  the  security  and  reliability  of 
media  focilities  and  services. 

The  Coimcil  will  discuss  the  progress 
of  its  working  groups.  The  Coimcil  may 
also  discuss  such  other  matters  as  come 
before  it  at  the  meeting;  Members  of  the 
general  public  may  attend  the  meeting. 
The  Federal  Communications 
'Commission  will  attempt  to 
accommodate  as  many  people  as 
possible.  Admittance,  however,  will  be 
limited  to  the  seating  available.  The 
public  may  submit  written  comments 
before  the  meeting  to  Barbara  Kreisman, 
the  Commission's  £)esignated  Federal 
Officer  for  the  Media  Security  and 
Reliability  Council,  by  email 
(bkreisma@fcc.gov)  or  U.S.  mail  (2- 
A666,  445  12th  St.  SW.,  Washington,  DC 
20554).  Real  Audio  and  streaming  video 
Access  to  the  meeting  will  be  available 
at  http://www.fcc.gov/. 

Federal  Communications  Commission. 
Marlene  H.  Dortch, 
Secretary. 

(FR  Doc.  02-24107  Filed  9-20-02;  8:45  ami 
BHJJNG  COOE  e71»-01-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  Infonnatton  Collection 
AcHvltlaa:  Propoaed  Collection: 
Comment  Raf^ieat 

AGENCY:  Federal  Emergency 
Management  Agency. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Federal  Emergency 
Management  Agency,  as  part  of  its 
continuing  efi'ort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  proposed  new  information 
collections.  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3506(c)(2)(A)),  this  notice  seeks 
comments  concerning  the  development 
of  the  Fire  and  Emergency  Services 
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Higher  Education  Academic  Fire 
Programs  Database  using  a  survey 
instrument. 

SUPPLEMENTARY  INFORMATION:  As  chief 
officer  promotional  reqiiirements  for 
bachelor's  degree  in  U.S.  fire 
departments  increases,  so  do  interest  in 
the  academic  fire  programs  that  ofiier 
them.  Moreover,  the  work  schedules  of 
fire  fighters  oftentimes  direct  them  to 
distance  education  programs  as 
alternative  to  traditional  programs. 
Likewise,  since  the  events  of  September 
11,  increased  interest  in  fire  fighting  as 
a  career  choice  may  drive  up 
enrollments  in  two-  and  foui^year 
colleges  ofiiering  degrees  in  fire  science 
and  fire  administration. 

All  of  these  fectors  contribute  to  a 
national  need  for  this  database  and  the 
consequence  of  not  doing  this  project  is 
an  unmet  need  of  an  important 
constituency.  Finally,  the  Government 
Performance  and  Results  Act  require  our 
measuring  program  results.  The  program 
office  has  established  four  areas  of 
measiuement,  of  which  this  survey  will 
directly  support  one. 

Collection  of  Information 

Title:  Fire  and  Emergency  Services 
Higher  Education  Academic  Fire 
Programs  Database  and  Performance 
Measurement. 

Type  of  Collection:  New. 
^  Form  Numbers:  To  be  assigned. 

Abstmct:  Over  the  past  fifteen  years 
the  role  and  scope  of  the  fire  service  has 
changed  considerably.  Increasingly,  fire 
department  responses  have  changed 
bom  mainly  structural  fires  to 
responding  to  a  wide  variety  of 
incidents  such  as  medical  calls, 
hazardous  materials  incidents,  and 
advanced  rescues.  The  tragic  events  of 
September  11,  2001,  further  changed  its 
role  and  scope  as  fire  departments  begin 
to  prepare  for  future  terrorist  acts.  The 
fire  service  is  in  a  critical  period  as  it 
attempts  to  provide  efficient  and 
effective  service  delivery  at  the  same 
time  as  expanding  services.  To  meet 
these  new  challenges,  fire  service 
related  organizations  must  vroA. 
together  at  the  local,  state,  and  national 
level.  One  such  area  where 
collaboration  among  and  between  fire 
services  related  organizations  is  lacking 
is  Training  an  Education.  The  U.S.  Fire 
Administration's  National  Fire 
Academy  has  taken  a  lead  role  in 
coordinating  and  supporting 
commimication  between  degree 
programs  and  interaction  between  state 
training  agencies  and  degree  programs. 

This  study  will  help  this  process  by 
providing  the  fire  service  commimity 
vnth  descriptive  data  on  fire  service 


degree  programs  from  which  to  begin 
cooperative  planning.  The  information 
collected  as  part  of  this  study  will 
provide  baseline  data  for  future  studies 
allowing  for  more  accurate  tracking  of 
trends.  In  addition,  institutions  offering 
fire  service  degree  programs  can  use  this 
information  as  a  benchmark  and/or  for 
comparing  their  program  to  national 
averages.  Policymakers  at  the  state  and 
national  level  can  use  the  information 
gathered  to  initiate  and/or  support 
program  and  legislative  initiatives. 

Affected  Public:  Individuals  or  heads 
of  households.  Not-for-profit 
institutions: 

The  three  audiences  for  whom  the 
survey  is  intended  are: 

(1)  Potential  students  looking  forB 
fire-related  degree  program; 

(2)  Fire  Science  Coordinators  looking 
to  start  or  revamp  their  programs;  and 

(3)  Researchers  of  fire  degree-related 
information,  e.g.,  students  working  on 
term  papers,  fire  service  textbook 
publishers.  Executive  Fire  Officer 
Program  Papers  and  others. 

As  Not-fbr-Profit  Institutions,  colleges 
and  universities  offering  fire-related 
degree  programs  are  the  recipients  of  the 
survey  instruments. 

Number  of  Respondents:  332. 

Hour  Burden  Per  Respondent:  45 
minutes  to  complete  initial  survey  and 
30  minutes  to  complete  annual  updates. 

Estimated  Total  Annual  Burden 
Hours:  Range  from  166-249  hours  with 
an  average  of  208  hours. 

Estimated  Cost  to  the  Federal 
Government:  $75,412.50. 

Comments:  Written  comments  are 
solicited  to  (a)  evaluate  whether  the 
proposed  data  collection  is  necessary  for 
the  proper  performance  of  the  agency, 
including  whether  the  information  shall 
have  practical  utility;  (b)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(c)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  minimize  the  burden 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses.  Comments  should  be 
received  within  60  days  of  the  date  of 
this  notice. 

ADDRESSES:  Interested  persons  should 
subnut  written  comments  to  Muriel  B. 
Anderson,  Chief,  Records  Management 
Section,  Program  Services  and  Systems 
Branch,  Facilities  and  Services 


Management  Division,  Administration 
and  Resource  Planning  Directorate, 
Federal  Emergency  Muiagement 
Agency.  500  C  Street,  SW,  Room  316. 
Washington,  DC  20472. 
FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Edward  J.  Kaplan,  Education 
Specialist,  U.  S.  Fire  Administration, 
16825  S.  Seton  Ave.,  Emmitsburg,  MD 
21727  or  at  Ed.Kaplan9fema.gov  for 
additional  information.  Contact  Ms. 
Anderson  at  (202)  646-2625  (voice), 
(202)  646-3347  (focsimile),  or  e-mail 
address: 

informationcollection8@fema.gov  for 
copies  of  the  proposed  information 
collection. 

Dated:  September  16,  2002. 
Reginald  Tru|Ulo. 

Branch  Chief,  Program  Services  and  Systems 
Branch,  Facilities  and  Services  Management 
Division.  Administration  and  Resource 
Planning  Directorate. 

[FR  Doc.  02-24082  Filed  9-20-02;  8:45  am] 
MLUNQ  cooe  aris-oi-f 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1427-f)R] 

Fadaratad  Stataa  of  Mkronaala; 
Amendment  No.  2  to  Notice  of  a 


AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
Federated  States  of  Micronesia,  (FEMA- 
1427-DR),  dated  July  11,  2002,  and 
related  determinations. 
EFFECTIVE  DATE:  September  10,  2002. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
and  Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-2705  or 
MagdaRuiz@fema.gov. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
Federated  States  of  Micronesia  is  hereby 
amended  to  include  the  following  area 
among  those  areas  determined  to  have 
been  adversely  afiiacted  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of  July 
11,2002: 

Pohnpei  State  for  Public  Assistance  and  the 
Municipality  of  Sapwuabfik  for  the 
Emergency  Food  Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
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Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazffl-d  Mitigation  Grant 
Program.)  I 

Joe  M.  Allbaugh, 

Director. 

|FR  Doc.  02-24083  Filed  9-20-02;  8:45  am] 

BILLING  CODE  671S-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1431-OR] 

North  Dakota;  Major  Disaster  and 
Related  Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

action:  Notice. 

summary:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  North  Dakota 
(FEMA-1431-DR),  dated  September  10. 
2002,  and  related  determinations. 
EFFECTIVE  DATE:  September  10,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-2705  or 
Magda.Ruiz@fema.gov. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
September  10,  2002,  the  President 
declared  a  major  disaster  imder  the 
authority  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act,  42  U.S.C.  5121-5206 
(Stafford  Act),  as  follows: 

I  have  determined  that  the  damage  in  certain 
areas  of  the  State  of  North  Dakota,  resulting 
from  severe  storms,  flooding  and  tornadoes 
beginning  on  June  8,  2002,  and  continuing 
through  August  11,  2002,  is  of  sufficient 
severity  and  magnitude  to  warrant  a  major 
disaster  declaration  under  the  Robert  T. 
Stafford  Disaster  ReHef  and  Emergency 
Assistance  Act,  42  U.S.C.  5121-5206 
(Stafford  Act).  I,  therefore,  declare  that  such 
a  major  disaster  exists  in  the  State  of  North 
Dakota. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  hinds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 
You  are  authorized  to  provide  Public 
Assistance  in  the  designated  areas,  and 
Hazard  Mitigation  throughout  the  State,  and 
any  other  forms  of  assistance  under  the 
Stafford  Act  you  may  deem  appropriate. 
Consistent  with  the  requirement  that  Federal 
assistance  be  supplemental,  any  Federal 
_  funds  provided  under  the  Stafford  Act  for 


Public  Assistance  and  Hazard  Mitigation  will 
be  limited  to  75  percent  of  the  total  eligible 
costs.  If  Individual  Assistance  is  later 
requested  and  warranted,  Federal  funds 
provided  under  the  Individual  and  Family 
Grant  program  will  be  limited  to  75  percent 
of  the  total  eligible  costs. 
The  North  Dakota  Division  of  Emergency 
Management  will  manage  the  Public 
Assistance  operation,  including  project 
eligibility  reviews,  process  control,  and 
resource  allocation.  The  Federal  Emergency 
Management  Agency  will  retain  obligation 
authority,  the  final  approval  of 
environmental  and  historic  preservation 
reviews,  and  will  assist  the  North  Dakota 
TJivision  of  Emergency  Management  to  the 
extent  that  such  assistance  is  necessary  and 
is  specifically  requested  by  the  North  Dakota 
Division  of  Emergency  Management. 
Further,  you  are  authorized  to  make  changes 
to  this  declaration  to  the' extent  allowable 
under  the  Stafford  Act. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  imder  Executive  Order  12148, 1 
hereby  appoint  Steven  R.  Emory  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  North  Dakota  to 
have  been  affected  adversely  by  this 
declared  major  disaster: 

Grand  Forks,  Pembina,  Stutsman,  Traill  and 
Walsh  Counties  and  the  Fort  Berthold  Indian 
Reservation  for  Public  Assistance. 

All  counties  and  Indian  Reservations 
within  the  State  of  North  Dakota  are 
eligible  to  apply  for  assistance  under  the 
Hazard  Mitigation  Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 
Joe  M.  Allbaugh, 
Director. 
[FR  Doc.  02-24084  Filed  9-20-02;  8:45  am] 

BILUNG  CODE  671»-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1432-DR] 

Wisconsin;  Major  Disaster  and  Related 
Determirtations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 


SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Wisconsin 
(FEMA-1432-DR).  dated  September  10, 
2002,  and  related  determinations. 
EFFECTIVE  DATE:  September  10,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Riiiz,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-2705  or 
MagdaJiuiz@fema.gov. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
September  10,  2002,  the  President 
declared  a  major  disaster  imder  the 
authority  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act,  42  U.S.C.  5121-5206 
(Stafford  Act),  as  follows: 

I  have  determined  that  the  damage  in  certain 
areas  of  the  State  of  Wisconsin,  resulting 
from  severe  storms,  tornadoes  and  flooding 
on  September  2,  2002,  is  of  sufficient  severity 
and  magnitude  to  warrant  a  major  disaster 
declaration  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance 
Act,  42  U.S.C.  5121-5206  (Stafford  Act).  I, 
therefore,  declare  that  such  a  major  disaster 
exists  in  the  State  of  Wisconsin. 
In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 
You  are  authorized  to  provide  Individual 
Assistance  and  Public  Assistance  in  the 
designated  areas,  and  Hazard  Mitigation 
throughout  the  State.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance, 
Hazard  Mitigation,  and  the  Individual  and 
Family  Grant  program  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 
Further,  you  are  authorized  to  make  changes 
to  this  declaration  to  the  extent  allowable 
under  the  Stafford  Act. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Gracia  Szczech  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Wisconsin  to  have 
been  affected  adversely  by  this  declared 
major  disaster: 

Barron,  Burnett,  Chippewa,  Clark,  Dunn, 
Langlade,  Lincoln,  Marathon,  Polk,  Portage, 
Price,  Rusk.  Sawyer,  Shawano,  St.  Croix. 
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Taylor,  Washburn,  Waupaca,  and  Wood 
Counties  for  Individual  Assistance. 
Polk,  Rusk,  and  Taylor  .Counties  for  Public 
Assistance. 

All  counties  within  the  State  of 
Wisconsin  are  eligible  to  apply  for 
assistance  under  the  Hazard  Mitigation 
Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Joe  M.  Allbaugh, 

Director. 

[FR  Doc.  02-24085  Filed  9-20-02;  8:45  am] 

BUJNQ  COM  671»-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Federal  Radiological  Preparedness 
Coordinating  Committee  Meeting 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  The  Federal  Radiological 
Preparedness  Coordinating  Committee 
(FRPCC)  advises  the  public  that  the 
FRPCC  will  meet  on  October  3,  2002  in 
Washington,  DC. 

DATES:  The  meeting  will  be  held  on 
October  3,  2002,  at  9  a.m. 
ADDRESSES:  The  meeting  will  be  held  in 
FEMA's  Lobby  Conference  Center,  500  C 
Street,  SW.,  Washington,  DC  20472. 
FOR  FURTHER  INFORMATION  CONTACT:  Pat 
Tenorio,  FEMA,  500  C  Street,  SW., 
Washington,  DC  20472,  telephone  (202) 
646-2870;  fax  (202)  646-4321;  or  e-mail 
pat.  tenorio@fema.gov. 
SUPPLEMENTARY  INFORMATION:  The  role 
and  functions  of  the  FRPCC  are 
described  in  44  CFR  351.10(a)  and 
351.11(a).  The  Agenda  for  the  upcoming 
FRPCC  meeting  is  expected  to  include: 
(1)  Introductions,  (2)  reports  from 
FRPCC  subconunittees,  (3)  old  and  new 
business,  and  (4)  business  from  the 
floor. 

The  meeting  is  often  to  the  public, 
subject  to  the  availability  of  space. 
Reasonable  provisions  will  be  made,  if 
time  permits,  for  oral  statements  from 
the  public  of  not  more  than  five  minutes 
in  length.  Any  member  of  the  public 
who  wishes  to  make  an  oral  statement 
at  the  October  3,  2002,  FRPCC  meeting 


should  request  time,  in  writing,  from  W. 
Craig  Conklin,  FRPCC  Chair,  FEMA.  500 
C  Street,  SW.,  Washington,  DC  20472. 
The  request  should  be  received  at  least 
five  business  days  before  the  meeting. 
Any  member  of  the  public  who  wishes 
to  file  a  written  statement  with  the 
FRPCC  should  mail  the  statement  to: 
Federal  Radiological  Preparedness 
Coordinating  Committee,  c/o  Pat 
Tenoria,  FEMA,  500  C  Street,  SW., 
Washington,  DC  20472 

W.Craig  Conklin, 

Director,  Technological  Services  Division, 
Office  of  National  Preparedness,  Federal 
Emergency  Management  Agency,  Chair, 
Federal  Radiological  Preparedness 
Coordinating  Committee. 
[FR  Doc.  02-24081  Filed  9-20-02;  8:45  am] 
BHJJNO  cooe  erit-ot-M 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Noticss; 
Acquisition  of  Shares  of  Bank  or  Bank 
HoMing  Companiss 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  aire 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than^October 
7,  2002. 

A.  Federal  Reserve  Bank  of  Chicago 

(Phillip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1414: 

1.  Peter  C.  Cook,  Grand  Rapids, 
Michigan,  first  trustee  of  the  Peter  C. 
Cook  Trust,  Grand  Rapids,  Michigan;  to 
acquire  voting  shares  of  Northpointe 
Bancshares,  Inc.,  Grand  Rapids, 
Michigan,  and  thereby  indirectly 
acquire  voting  shares  of  Northpointe 
Bank,  Grand  Rapids,  Michigan. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  17,  2002. 
Jennifer  J.  Johnaon, 
Secretary  of  the  Board. 
[FR  Doc.  02-24099  Filed  9-20-02;  8:45  am] 
BNJJNa  COM  aaKMn-B 


FEDERAL  RESERVE  SYSTEM 

Change  In  Bank  Control  Notices; 
Acquisition  of  Shares  of  Bank  or  Bank 
HoMIng  Companiss;  Corrsction 

This  notice  corrects  a  notice  (FR  Doc. 
02-23279)  published  on  pages  58053 
and  58054  of  the  issue  for  Friday, 
September  13,  2002. 

Under  the  Federal  Reserve  Bank  of 
San  Francisco  heading,  the  entry  for 
James  O.  Pohlad,  and  William  M.  Polad. 
Los  Angeles,  California,  is  revised  to 
read  as  follows: 

1.  James  O.  Pohlad.  Robert  C.  Pohlad, 
and  William  M.  Pohlad,  Los  Angeles, 
California;  to  acquire  additional  voting 
shares  of  National  Mercantile  Bancorp, 
Los  Angeles,  California,  and  thereby 
indirectly  acquire  additional  voting 
shares  of  Mercantile  National  Bank,  Los 
Angeles,  California,  and  South  Bay 
Bank,  National  Association,  Torrance, 
California. 

Comments  on  this  application  must 
be  received  by  September  27,  2002. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  17,  2002. 

Jennifisr  |.  Johnson, 

Secretary  of  the  Board. 

[FR  Doc.  02-24100  Filed  9-20-00;  8:45  am) 

MLLMO  COOe  •210-01-a 


FEDERAL  RESERVE  SYSTEM 

FonnatkMis  of,  Acquisitions  by,  and 
IMergers  of  Bank  HoMing  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
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(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be-received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  October  17, 
2002. 

A.  Federal  Reserve  Bank  of  Dallas 
(W.  Arthur  Tribble.  Vice  President)  2200 
North  Pearl  Street.  Dallas,  Texas  75201- 
2272: 

1.  Beltline  Bancshares,  Inc.,  Garland, 
Texas,  and  Security  Bank  Holding 
Company,  WUmington,  Delaware;  to 
become  bank  holding  companies  by 
acquiring  100  percent  of  the  voting 
shares  of  Security  Bank,  National 
Association,  Garland,  Texas. 

2.  Central  Texas  Financial 
Corporation,  Cameron,  Texas;  to  become 
a  bank  holding  company  by  acquiring 
100  percent  of  the  voting  shares  of 
Milam  Financial  Corporation, 
Wilmington,  Delaware. 

In  connection  with  this  application, 
Milam  Financial  Corporation, 
Wilmington,  Delaware,  also  has  applied 
to  become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  Citizens  National  Bank, 
Cameron,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  17,  2002. 
Jennifier  J.  Johnson, 
Secretary  of  the  Board. 
[FR  Doc.  02-24098  Filed  9-20-02;  8:45  am] 

BtLUNG  0006  6210-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Healtticare  Research  and 
Quality 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Agency  for  Healthcare  Research 
and  Quality,  HHS. 
ACTION:  Notice. 

SUMMARY:  This  notice  annoimces  the 
intention  of  the  Agency  for  Healthcare 
Research  and  Quality  (AHRQ)  to  request 
the  Office  of  Management  and  Budget 
(0MB)  to  allow  the  proposed 
information  collection  project:  "Pilot 
Study  of  the  Hospital  Adverse  Event 
Reporting  Survey".  In  accordance  with 
the  Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 


3506j(c)(2)(A)).  AHRQ  invites  the  public 
to  comment  on  this  proposed 
information  collection. 
DATES:  Comments  on  this  notice  must  be 
received  by  November  22,  2002. 
ADDRESSES:  Written  comments  should 
be  submitted  to:  Cynthia  D.  McMichael, 
Reports  Clearance  Officer,  AHRQ,  2101 
East  Jefferson  Street,  Suite  500, 
Rockville,  MD  20852-4908. 

Copies  of  the  proposed  collection 
plans,  data  collection  instruments,  and 
specific  details  on  the  estimated  burden 
can  be  obtained  from  the  AHRQ  Reports 
Clearance  Officer. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  D.  McMichael,  AHRQ  Reports 
Clearance  Officer,  (301)  594-3132. 
SUPPLEMENTARY  INFORMATION: 

Proposed  Project 

Pilot  Study  of  the  Hospital  Adverse 
Event  Reporting  Survey 

The  Pilot  Study  of  the  Hospital 
Adverse  Event  Reporting  Survey  will 
pilot  test  a  survey  instrument  which     - 
was  developed  to  examine  and 
characterize  adverse  event  reporting  in 
the  nation's  hospitals.  The  survey  will 
collect  information  from  staff  for  a 
nationally  representative  sample  of  U.S. 
non-Federal  hospitals.  The  Pilot  Study 
will  test  the  siu^ey  and  the 
methodology  of  its  administration  at  40 
hospitals.  Different  staff,  specifically, 
risk  managers;  directors  of  nursing, 
pharmacy,  laboratory  medicine,  and 
transfusion  medicine;  infrection  control 
officers;  and  medical  directors  will 
complete  a  questionnaire.  Two  versions 
of  the  questionnaire  have  been 
developed:  one  to  be  administered  to 
hospital  risk  managers,  and  the  other  to 
be  administered  to  the  above-named- 
departmental  managers. 

To  achieve  responses  from  40 
hospitals,  we  wiU  contact  50  hospitals 
to  enlist  their  cooperation  (thus,  we 
anticipate  an  80%  response  rate). 
Contacting  50  hospitals  should  yield  40 
risk  managers  with  whom  to  conduct  an 
interview.  In  addition,  we  plan  to 
conduct  interviews  with  six  specific 
Department  heads.  Not  all  hospitals  will 
have  such  positions,  and  thus,  we 
anticipate  at  most,  240  interviews  with 
Department  managers  (assuming  an 
80%  response  rate). 

The  questionnaire  will  ask  whether 
hospitals  collect  information  on  adverse 
events,  and  how  the  information  is 
stored.  The  questionnaire  also  asks 
about  the  hospital's  case  definition  of  a 
reportable  event  and  whether 
information  on  the  severity  of  the 
adverse  event  is  collected.  If  inquires 
about  who  might  report  information  and 


whether  they  can  report  to  a  system 
which  is  confidential  and/or 
anonymous.  The  questionnaire  also  asks  , 
about  the  uses  of  Uie  data  that  are 
collected,  reporting  systems,  and 
whether  information  is  used  for 
purposes  including  analytic  uses, 
personnel  action,  and  intervention 
design.  Finally,  the  questionnaire  asks 
about  the  other  sources  of  information 
that  are  useful  for  patient  safety-related 
interventions. 

The  sample  will  be  randomly  drawn 
bom  the  American  Hospital  Association 
Field  Guide  (the  "AHA  Guide").  The 
AHA  Guide  is  a  listing  of  5,890 
registered  hospitals,  which  include 
Department  of  Defense,  and  Veteran's 
Administration  hospitals.  The  AHA 
believes  is  database  is  close  to  100 
percent  complete.  AHA  gathers 
additional  iiiformation  directly  from 
hospitals  via  an  annual  survey.  The 
resiilting  database  includes  over  600 
fields  in  areas  such  as  organizational 
structure,  facilities,  bed  numbers, 
finances  and  services  specialities.  Their 
survey  results  are  published  annually  in 
the  AHA  Guide.  In  our  sample,  we  will 
include  only  non-Federal  hospitals  and 
we  will  aim  to  pilot  the  instruments  in 
large,  medium  and  small  hospitals. 

Mandate  for  Data  Collection; 
Sponsorship 

In  the  Fiscal  Year  2002  Senate 
Appropriations  Report  for  the 
Departments  of  Labor,  HHS,  and 
Education  (Rpt.-l  07-84),  AHRQ  was 
given  the  following  specific 
requirements: 

The  Committee  further  directs  AHRQ  to 
provide  a  report  detailing  the  results  of  its 
efforts  to  reduce  medical  errors.  The  report 
should  include  how  hospitals  and  other 
healthcare  facilities  are  reducing  medical 
errors;  how  these  strategies  are  being  shared 
among  healthcare  professionals;  how  many 
hospitals  and  other  healthcare  facilities 
record  and  track  medical  errors;  how  medical 
error  information  is  used  to  improve  patient 
safety;  what  types  of  incentives  and/or 
disincentive  have  helped  healthcare 
professionals  reduce  medical  errors  and;  a 
list  of  the  most  common  root  catises  of 
medical  errors. 

This  project  is  sponsored  by  the 
Federal  Quality  Interagency  Taskforce 
(QuIC)  Errors  Workgroup.  The  QuIC  is 
responsible  for  the  Federal  Interagency 
coordination  of  patient  safety  efforts. 
AHRQ  serves  as  provider  of  operational 
support  to  the  chair  of  the  QuIC. 

Method  of  Collection 

As  a  pilot  study,  this  survey  offers 

researchers  the  opportunity  to 

experiment  with  the  mode  in  which  to. 

"collect  the  information.  Accordingly,  in 

this  pilot  study,  respondents  from  one- 
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half  of  the  hospitals  will  be  mailed  a 
self-administered  questionnaire. 
Respondents  frt>m  the  other  hospitals 
will  be  telephoned  and  administered  the 
questionnaire  by  a  trained  interviewer. 
The  following  steps  outline  the  data 
collection  procedures. 

1.  All  sample  hospitals  will  be 
contacted  and  "screened"  to  obtain  the 
Risk  Manager's  name,  direct  telephone 
number.  Fax  number  and  verify  the 
hospital's  mailing  address. 


2.  Half  of  the  sample  will  then  be 
randomly  assigned  to  either  the  mail  or 
telephone  mode  of  data  collection. 

3.  All  Risk  Managers  will  receive  an 
advance  letter  explaining  the  study  and 
notifying  them  that  they  will  soon 
receive  a  telephone  call  or  survey  in  the 
mail. 

4.  When  the  Risk  Manager  receives 
the  survey/telephone  call,  he/she  will 
be  asked  to  provide  the  names  of 
Departmental  Managers. 

5.  The  Departmental  Managers  will  be 
contacted  in  the  same  feshion 
(telephone  or  mail)  as  their  institution's 


Risk  Manager.  Thus,  they  will  receive 
an  advance  letter  and  then  a  telephone 
call  or  mail  survey. 

A  thank  you/reminder  postcard  will 
be  sent  to  all  mail  respondents.  A 
second  questionnaire  will  be  mailed  to. 
the  nonrespondents  in  the  mail  mode. 
Finally,  all  the  mail  nonrespondents 
will  be  contacted  by  telephone  to 
complete  the  questionnaire. 

Estimated  Annual  Respondent  Burden 

The  estimated  annual  hour  burden  is 
as  follows: 


Type  of  respondent 


Risk  manager 

Departmental  Manager 


Number  o(  re- 
spondents 


40 
240 


Estimated  time 
per  respond- 
ent in  hours 


.58 

.42 


Estimated  total 
txjrden  hours 


23.2 
100.8 


Estimated  an- 
nual cost  to 
the  govern- 
ment 


$628.72 
4.048.13 


Request  for  Conunents 

In  accordance  with  the  aboye-cited 
legislation,  comments  on  the  AHRQ 
information  collection  proposal  are 
requested  with  regard  to  any  of  the 
following:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  functions 
of  the  Agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  Agency's 
estimate  of  the  burden  (including  hours 
and  costs)  of  the  proposed  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Comments  submitted  in  response  to 
this  notice  will  be  stmunarized  and 
included  in  the  request  for  OMB 
approval  of  the  proposed  information 
collection.  All  comments  will  become  a 
matter  of  public  record. 

Dated:  September  17,  2002. 
Carolyn  M.  Qancy. 
Acting  Director. 

[FR  Doc.  02-24183  Filed  9-20-02;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
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Agency  Infonnetion  Collection 
ActhrMee:  Propoeed  Collection; 
Comment  Re<i^ieet 

AGENCY:  Agency  for  Healthcare  Research 
and  Quality.  HHS. 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
intention  of  the  Agency  for  Healthcare 
Research  and  Quality  (AHRQ)  to  request 
the  Office  of  Management  and  Budget 
(OMB)  to  allow  the  proposed 
information  collection  project:  "Pilot 
Data  for  the  Development  of  a  Hospital 
Patient  Safety  Culture  Survey".  In 
accordance  with  the  Paperwork 
Reduction  Act  of  1995,  Public  Law  104- 
13  (44  U.S.C.  3506(c)(2)(A)),  AHRQ 
invites  the  public  to  comment  on  this 
proposed  information  collection. 

DATES:  Comments  on  this  notice  must  be 
received  by  November  22,  2002. 

ADDRESSES:  Written  comments  should 
be  submitted  to:  Cynthia  D.  McMichael, 
Reports  Clearance  Officer,  AHRQ.  2101 
East  Jefferson  Street.  Suite  500, 
Rockville.  MD  20852-4908. 

Copies  of  the  proposed  collection 
plans,  data  collection  instruments,  and 
specific  details  on  the  estimated  burden 
can  be  obtained  from  the  AHRQ  Reports 
Clearance  Officer. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  D.  McMichael.  AHRQ  Reports 
Clearance  Officer.  (301)  594-3132. 

SUPPLEMENTARY  INFORMATION: 


Proposed  Prefect 

"Pilot  Data  for  the  Development  of  a 
Hospital  Patient  Safety  Culture  Survey" 

The  project  is  being  conducted  in 
partial  response  to  an  AHRQ  task  order 
entitled  "Patient  Safety  Measures" 
(issued  under  Contract  290-96-0004). 
With  AHRQ's  Director  chairing  the 
Quality  Interagency  Coordination  Task 
Force  (QuIC).  AHRQ  coordinated  the 
Federal  response  to  the  Institute  of 
Medicine's  (lOM)  1999  report  on 
medical  errors.  The  response  outlined 
specific  initiatives  the  QuIC  agencies 
would  take.  This  project  addresses  the 
need,  for  a  measurement  tool  to  assess 
patient  safety  cultiu^  within  health  care 
institutions  is  one  of  those  initiatives. 
The  project  is  to  develop  a  hospital 
patient  safety  culture  survey,  conduct 
cognitive  pretesting,  collect  pilot  data 
using  the  survey,  analyze  the  pilot  data 
to  determine  the  psychometric 
properties  of  the  survey  (internal 
consistency,  reliability,  response 
variability,  etc.),  and  then,  to  prepare 
survey  administration  procedures 
accordingly. 

The  overall  goal  of  this  study  is  to 
provide  AHRQ  with  a  reliable  employee 
survey  instrument  to  assess  a  hospitcd's 
patient  safety  culture.  The  survey- 
instrument  will  be  made  publicly 
available  to  enable  hospitals  throughout 
the  nation  to  evaluate  aspects  of  their 
organizational  culture  that  impact 
medical  errors,  error  reporting,  and 
patient  safety. 

The  hospital  patient  safety  culture 
survey  to  be  pilot  tested  for  this  project 
is  an  employee  survey  that  places  an 
emphasis  on  medical  error  reporting. 
The  survey  also  includes  scales  that 
measure  other  aspects  of  organizational 
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culture  that  impact  patient  safety,  such 
as:  organizational  learning,  overall 
perceptions  of  safety,  compliance  with 
procedures,  attitudes  and  frequency  of 
error  reporting,  nonpunitive  response  to 
error,  reasons  errors  occur,  and 
employee  teamwork.  Through  the 
proposed  project,  a  reliable  hospital 
patient  safety  culture  survey  will  be 
developed  and  then  made  available  to 
the  public,  to  reduce  the  burden  of 
hospitals  in  developing  their  own 
instruments,  to  reduce  the  proliferation 
and  use  of  imtested  instruments,  and  to 
foster  benchmarking  across  hospitals. 

Method  of  Collection 

The  purpose  of  this  pilot  data 
collection  is  to  gather  enough  survey 
responses  to  evaluate  the  internal 
consistency,  reliability,  response 
variability,  and  other  psychometric 
properties  of  a  newly  developed  survey, 
not  to  produce  national  estimates. 
Therefore,  a  purposive  sample  (hand- 


chosen,  non-statistical  sample)  of  12 
hospitals  vdll  suffice  to  participate  in 
the  study.  Hospitals  will  be  selected 
based  on  two  factors:  bed  size  and 
teaching  vs.  non-teaching  statiis  (2 
large/teaching,  2  medium/teaching,  2 
small/teaching,  2  large/non-teaching,  2 
medium/non-teaching,  2  small/non- 
teaching). 

Surveys  will  be  distributed  to  100 
employees  at  each  of  the  12  sites  (a  total 
of  1,200  employees).  A  contact  person  at 
each  hospital  will  be  asked  to  select  100 
employees  using  a  systematic  random 
sample  of  employees.  The  contact 
person  at  each  hospital  vidll  distribute 
the  paper  sxirveys  to  the  100  selected 
employees  at  each  site.  For  purposes  of 
individual  confidentiality,  no 
individual  identifiers  will  be  used,  so  it 
will  not  be  possible  to  track  individual 
responses.  Respondents  will  be 
instructed  to  mail  their  completed 
surveys  directly  to  the  research 


organization  conducting  the  study  using 
a  postage-paid  return  envelope  that  will 
be  provided.  The  hospitals  will  at  no 
time  have  access  to  individual 
responses. 

The  survey  will  be  distributed  to  a 
total  of  1,200  hospital  employees  (100 
individuals  at  each  of  12  hospitals), 
with  a  target  response  rate  of  75%,  or 
900  returned  surveys.  Standard 
techniques  like  using  a  prenotification 
letter,  a  cover  letter  of  support  from  the 
hospital,  a  follow-up  postcard,  and 
distribution  of  a  second  survey  will  be 
used  to  achieve  the  target  response  rate. 
Respondents  should  taJke  approximately 
20  minutes  to  complete  the  survey. 
Therefore,  we  estimate  that  the 
respondent  burden  for  completing  the 
survey  will  be  300  hoiirs  (900  completes 
multiplied  by  20  minutes  per  completed 
survey). 

Estimated  Annual  Respondent 
Burden: 


Date  collection  effort 


Safety  Culture  Survey  Pilot 


Number  of  re- 
spondents 


900 


Estimated  time 
per  respond- 
ent (minutes) 


20 


Estimated  total 
burden  hours 


300 


Respondents  will  not  be  asked  to 
maintain  any  records.  No  additional 
equipment  purchases  will  be  made  to 
support  data  collection  processes  or 
record  keeping.  Respondents  will  incur 
no  monetary  cost  in  completing  the 
survey. 

Estimated  Annual  Costs  to  the  Federal 
Government 


The  total  cost  to  the  Government  for 
conducting  this  survey  development 
project  is  approximately  $227,000 
which  includes  the  cost  of  survey 
development,  pretesting,  data 
collection,  analysis,  preparation  of 
siu^ey  administration  procedures,  and 
preparation  of  a  final  report.  The 
estimated  cost  of  the  data  collection 
component  is  $50,000,  which  includes 
labor  costs,  fringe  expenses, 
administrative  expenses,  and  costs 
associated  with  copying,  postage,  and 
telephone  expenses. 

Request  for  Comments 

In  accordance  with  the  Paperwork 
Reduction  legislation  cited  in  the 
summary  section  above,  comments  on 
the  AHRQ  information  collection 
proposal  are  requested  with  regard  to 
any  of  the  following: 

(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  Agency, 


including  whether  the  information  will 
have  practical  utility; 

(b)  The  accuracy  of  the  Agency's 
estimate  of  the  burden  (including  hours 
and  costs)  of  the  proposed  collection  of 
information; 

(c)  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

(d)  Ways  to  minimize  the  burden  of 
the  collection  of  information  on 
respondents,  including  the  xise  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and 
included  in  the  request  for  OMB 
approval  of  the  proposed  information 
collection.  All  comments  will  become  a 
matter  of  public  record. 

Dated:  September  17,  2002. 
Carolyn  M.  Clancy, 
Acting  Director. 
(FR  Doc.  02-24184  Filed  9-20-4)2;  8:45  am] 

BHJJNG  COOE  4iaO-90-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and    ~ 
Prevention 

Statement  of  Organization,  Functions, 
and  Delegations  of  Authority 

Part  C  (Centers  for  Disease  Control 
and  Prevention)  of  the  Statement  of 
Organization,  Fimctions,  and 
Delegations  of  Authority  of  the 
Department  of  Health  and  Himian 
Services  (45  FR  67772-76,  dated 
October  14, 1980,  and  corrected  at  45  FR 
69296,  October  20, 1980,  as  amended 
most  recently  at  67  FR  42268-71,  dated 
Jime  21.  2002)  is  amended  to  restructure 
the  Epidemiology  and  Surveillance 
Division,  National  Immunization 
Program. 

Section  C-B,  Organization  and 
Functions,  if  hereby  amended  as 
follows: 

Delete  the  functional  statement  for  the 
Epidemiology  and  Surveillance  Division 
JCJ3).  and  insert  the  following: 

(1)  Directs  all  Program  activities 
regarding  epidemiology,  national 
surveillance,  research  and  technical 
consultation  for  pertussis,  diphtheria, 
tetanus,  polio,  measles,  mumps,  rubella, 
varicella,  smallpox,  and  the  vaccines, 
and  toxoids  to  prevent  these  diseases, 
has  the  lead  responsibility  for 
immunization  safety,  and  takes  an 
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active  role  in  the  development  of 
immunization  policy  and  vaccine 
recommendations  in  the  United  States; 
(2)  collaborates  with  other  CDC  CIOs  in 
epidemiologic  studies  and  surveillance 
activities  for  influenza  and 
pneumococcal  disease;  (3)  provides 
medical  and  epidemiologic  expertise 
and  collaborates  with  other  ND* 
Divisions  and  CDC  CIOs  in  developing 
strategies  to  enhance  immunization 
coverage  of  adults;  (4)  directs  national 
surveiUance  of  diphtheria,  pertussis, 
tetanus,  polio,  Haemophilus  influenzae 
type  b  (in  collaboration  with  other  CDC 
CIOs),  measles,  mumps,  rubella, 
congenital  rubella,  varicella, 
complications  arising  from  these 
diseases,  and  adverse  events  follovmig 
vaccination;  (5)  monitors  vaccine  safety, 
and  conducts  scientific  research  to 
evaluate  the  safety  of  all  currently 
available  and  new  vaccines;  (6) 
develops  strategies  for  designated 
national  and  international  vaccine- 
preventable  disease  control  programs 
and/or  disease  elimination  activities;  (7) 
provides  epidemic  aid  in  collaboration 
with  other  CDC  CIOs,  during  outbreaks 
of  vaccine-preventable  diseases  and 
consultation  to  State  and  local  health 
departments  and  to  foreign  countries  on 
these  diseases  and  their  prevention;  (8) 
provides  consultation  and  assistance  to 
public  health  professionals  on  vaccine- 
preventable  diseases,  vaccines,  and 
biological  products;  (9)  directs 
epidemiologic  research  to  evaluate  the 
efficacy,  safety,  and  cost  efiiectiveness  of 
vaccines,  and  to  study  aspects  of 
vaccine-preventable  diseases  relevant  to 
immunization  practice;  (10)  provides 
scientific  and  administrative  support  for 
the  Advisory  Committee  on 
Immimization  Practices  in  the 
development  of  vaccine  policies  and 
recommendations . 

Delete  the  titles  and  functional 
statements  for  the  Vaccine  Safety  and 
Development  Activity  (CJ3-2),  Adult 
Vaccine-Preventable  Diseases  Branch 
(CJ33),  and  Child  Vaccine-Preventable 
Diseases  Branch  (CJ34),  and  insert  the 
following: 

Bacterial  Vaccine  Preventable  Disease 
Branch  (CJ35).  (1)  Conducts 
epidemiologic  research  and  provides 
medical  expertise  on  bacterial  vaccines 
and  vaccine-preventable  disease, 
including  diphtheria,  pertussis, 
Haemophilus  influenzae  type  b,  tetanus, 
anthrax,  and  pneumococcal  disease;  (2) 
provides  consultation  on  the  use  of 
vaccines  and  toxoids  recommended  to 
prevent  these  diseases;  (3)  provides 
consultation  and  support  to  State  and 
local  health  departments  in  the 
investigation  of  epidemics  and  other 
problems  associated  with  bacterial 


vaccine-preventable  diseases,  and 
recommends  appropriate  control 
measures;  (4)  conducts  national 
surveillance  and  prepares  and 
distributes  surveillance  information  for 
diphtheria,  pertussis,  and  tetanus;  (5)  in 
collaboration  with  other  CDC  QOs, 
conducts  surveillance  and  investigates 
outbreaks  of  Haemophilus  influenzae 
type  b  disease  and  pneimiococcal 
disease;  (6)  analyzes  and  prepares 
information  and  statements  for  the 
Advisory  Committee  on  Immunization 
Practices  and  other  advisory  committees 
on  diphtheria,  pertussis,  and  tetanus, 
and  in  collaboration  with  other  CDC 
QOs,  Haemophilus  influenzae  type  b, 
anthrax,  and  pneumococcal  disease;  (7) 
evaluates  the  effectiveness  of  activities 
to  prevent  bacterial  vaccine-preventable 
diseases;  (8)  conducts  epidemiologic 
studies  to  determine  efficacy  and  safety 
of  vaccines  and  toxoids  recommended 
to  prevent  bacterial  vaccine-preventable 
diseases;  (9)  prepares  and  reviews 
articles  based  on  study  findings  for 
publication  in  professional  journals,  and 
makes  presentations  at  professional 
conferences;  (10)  provides  scientific 
support  to  other  CDC  CIOs  in  the 
development  of  effective 
communications  and  techniques  to 
prevent  bacterial  vaccine-preventable 
diseases;  (11)  collaborates  with  the 
WHO,  the  Pan  American  Health 
Organization,  as  well  as  other  national 
and  international  agencies  on 
investigating  bacterial  vaccine- 
preventable  disease  outbreaks, 
conducting  surveillance  and 
epidemiologic  research,  and  developing 
strategies  for  the  prevention  and 
elimination  of  bacterial  vaccine- 
preventable  diseases. 

Viral  Vaccine  Preventable  Diseases 
Branch  (CJ36).  (1)  Conducts 
epidemiologic  research  and  provides 
medical  expertise  on  viral  vaccine- 
preventable  diseases,  including  measles, 
mumps,  rubella,  polio,  varicella, 
influenza,  and  smallpox;  (2)  provides 
consultation  on  the  use  of  vaccines 
recommended  to  prevent  these  diseases; 
(3)  provides  consultation  and  support  to 
State  and  local  health  departments  in 
the  investigation  of  epidemics  and  other 
problems  associated  with  viral  vaccine- 
preventable  diseases,  and  recommends 
appropriate  control  measures;  (4) 
conducts  national  surveillance  and 
prepares  and  distributes  surveillance 
information  for  measles,  mimips, 
rubella,  polio,  and  varicella;  (5)  in 
collaboration  with  other  NIP  Divisions 
and  CDC  CIOs,  performs  surveillance 
and  other  emergency  response  activities 
for  viral  vaccine-preventable  diseases 
[e.g.,  surveillance  for  suspected 


smallpox  cases);  (6)  analyzes  and 
prepares  information  and  statements  for 
the  Advisory  Committee  on 
Immunization  Practices  and  other 
advisory  committees  on  measles, 
mumps,  rubella,  polio,  and  varicella, 
and  in  collaboration  with  other  CDC 
CIOs,  influenza,  rotavirus,  and  smallpox 
disease;  (7)  evaluates  the  effectiveness 
of  activities  to  prevent  viral  vaccine- 
preventable  diseases;  (8)  conducts 
epidemiologic  studies  to  determine 
efficacy  and  safety  of  vaccines 
recommended  to  prevent  viral  vaccine- 
preventable  diseases;  (9)  preptu^s  and 
reviews  articles  based  on  study  findings 
for  publication  in  professional  journals, 
and  makes  presentations  at  professional 
conferences;  (10)  provides  scientific 
support  to  other  CDC  CIOs  in  the 
development  of  effective 
coDununications  and  techniques  to 
prevent  viral  vaccine-preventable 
diseases;  (11)  collaborates  with  the 
WHO,  the  Pan  American  Health 
Organization,  as  well  as  other  national 
and  international  agencies  on 
investigating  viral  vaccine-preventable 
.  disease  outbreaks,  conducting 
surveillance  and  epidemiologic 
research,  and  developing  strategies  for 
the  prevention  and  elimination  of  viral 
vaccine-preventable  diseases. 

Immunization  Safety  Branch  (CJ37). 
(1)  Coordinates  a  national  surveillance 
program  for  monitoring  vaccine  safety, 
in  collaboration  with  the  Food  and  Drug 
Administration  (FDA);  (2)  collects, 
analyzes,  and  evaluates  data  to 
determine  the  safety  of  designated 
vaccines;  (3)  prepares  and  distributes 
surveillance  information  pertaining  to 
the  monitoring  of  adverse  events 
following  immunization;  (4)  conduct  ad- 
hoc  studies  and  investigations 
pertaining  to  adverse  events  following 
immunization;  (5)  coordinates  studies 
using  large  linked  data  bases  to  evaluate 
the  potential  causal  relationship  of 
vaccination  with  spedfic  health 
outcomes;  (6)  collaborates  with  other 
CDC  aOs.  the  FDA,  the  National 
Institute  of  Aller^gy  and  Infectious 
Diseases,  the  Health  Resources  and 
Services  Administration,  the 
Department  of  Defense,  and  the  National 
Vaccine  Program  Office  in  development 
and  execution  of  a  coordinated  national 
plan  to  improve  immunization  safety; 

(7)  assists  the  National  Vaccine  Injiuy 
Compensation  Program  in  analyzing 
data  from  cases  seeking  compensation; 

(8)  provides  consultation  to  State  and 
local  health  departments  pertaining  to 
monitoring  and  reporting  of  adverse 
events  following  immunization;  (9) 
prepares  articles  based  on  findings  of 
studies  for  publication  in  professional 
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journals  and  presentation  at 
professional  conferences;  (10) 
collaborates  with  partners  to  develop 
new  and  combined  vaccines  that  can  be 
integrated  into  national  and 
international  immunization  programs; 
(11)  participates  in  trials  of  new  and 
combined  vaccines;  (12)  participates  in 
international  as  well  as  domestic 
vaccine  safety  research  activities;  and 
(13)  conducts  research  and  evaluates 
alternative  approaches  for  administering 
vaccines  to  enhance  safety. 
Dated:  September  12.  2002. 
)uUe  Louise  Gerberding, 
Director,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

[FR  Doc.  02-24034  Filed  9-20-02;  8:45  am] 
BILUNG  CODE  4160-18-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  020-0388] 

Guidance  for  industry  on  Estabiishing 
Pregnancy  Exposure  Registries; 
Availability 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

action:  Notice.       j 

summary:  The  Food  and  Drug 
Administration  is  aimouncing  the 
availability  of  a  final  guidance  entitled 
"Establishing  Pregnancy  Exposure 
Registries."  The  guidance  is  intended  to 
provide  sponsors  with  guidance  on  how 
to  establish  pregnancy  exposure 
registries  to  monitor  the  outcomes  of 
pregnancies  exposed  to  specific  medical 
products.  I 

DATES:  Submit  written  comments  on 
agency  guidances  at  any  time. 
ADDRESSES:  Submit  written  requests  for 
single  copies  of  this  guidance  to  the 
Office  Drug  Information  (HFI>-240), 
Center  for  Drug  Evaluation  and 
Research,  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  or  the  Office  of 
Communication,  Training,  and 
Manufactiuers  Assistance  (HFM-40), 
Center  for  Biologies  Evaluation  and 
Research,  1401  Rockville  Pike, 
Rockville,  MD  20852-1448.  Send  one 
self-addressed  adhesive  label  to  assist 
that  office  in  processing  your  requests. 
The  guidance  dociunent  may  also  be 
obtained  by  mail  by  calling  the  CBER 
Voice  Information  System  at  1-800- 
835-4709  or  301-827-1800.  Submit 
written  comments  on  the  guidance  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 


5630  Fishers  Lane,  rm.  1061,  Rockville, 
MD  20852.  See  the  SUPPLEMENTARY 
INFORMATIONsection  for  electronic  access 
to  the  guidance  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dianne  L.  Kennedy,  Center  for  Drug 
Evaluation  and  Research  (HFD-970), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-2364,  kermedyd@cder.fda.gov; 
or  Toni  M.  Stifano,  Center  for  Biologies 
Evaluation  and  Research  (HFM-600), 
Food  and  Drug  Administration,  1401 
Rockville  Pike,  Rockville,  MD  20852- 
1448,301-827-6190. 
stifano@cber.fda.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

FDA  is  announcing  the  availability  of 
a  guidance  for  industry  entitled 
"Establishing  Pregnancy  Exposure 
Registries."  Pregnancy  exposure     ., 
registries  are  recognized  as  one  method 
of  obtaining  information  on  risks 
associated  with  exposure  to  medical 
products  during  pregnancy.  The 
guidance  is  intended  to  provide 
sponsors  with  recommendations  on  how 
to  establish  pregnancy  exposure 
registries,  to  help  ensure  the  quality  and 
integrity  of  registry  data,  and  to  help 
ensure  the  adequacy  of  document 
registry  research  methods. 

In  June  1999,  FDA  announced  the 
availability  of  a  draft  guidance  entitled 
"Establishing  Pregnancy  Registries"  (64 
FR  30041.  June  4, 1999).  Comments  • 
received  on  the  draft  guidance  revealed 
that  several  general  areas  of  the 
guidance  needed  revision  and/or 
clarification. 

Based  on  the  comments  received  and 
on  discussions  with  FDA's  Pregnancy 
Labeling  Subcommittee  of  the  Advisory 
Committee  for  Reproductive  Health 
Drugs  on  June  3, 1999  (64  FR  23340) 
and  March  28  to  29,  2000  (65  FR  10811), 
the  agency  revised  and/or  clarified 
several  sections  of  the  guidance, 
including  (1)  When  it  is  recommended 
that  a  registry  be  conducted,  (2)  use  of 
comparison  groups,  (3)  promotion  of  a 
registry  and  (4)  regulatory  reporting 
requirements.  In  addition,  the  name  of 
the  guidance  was  changed  irom 
"Pregnancy  Registries"  to  "Pregnancy 
Exposure  Registries"  to  more  accurately 
reflect  the  nature  of  these  types  of 
studies  and  to  differentiate  them  from 
more  classic  retrospective  registries 
(e.g.,  cancer  registries  and  birth  defect 
registries). 

This  guidance  is  being  issued 
consistent  with  FDA's  good  guidance 
practices  regulation  (21  CFR  10.115). 
The  guidance  represents  the  agency's 
current  thinking  on  pregnancy  exposure 


registries.  It  does  not  create  or  confer 
any  rights  for  or  on  any  person  and  does 
not  operate  to  bind  FDA  or  the  public. 
An  alternative  approach  may  be  used  if 
such  approach  satisfies  the 
requirements  of  the  applicable  statutes 
and  regulations. 


n.  Cominents  ^ 

Interested  persons  may,  at  any  time, 
submit  wrritten  comments  on  the 
guidance  to  the  Dockets  Management 
Branch  (address  above).  Two  copies  of 
any  comments  are  to  be  submitted^-, 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
docimient.  The  guidance  document  and 
received  comments  are  available  for 
public  examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

m.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  guidance  document  at 
http://www.fda.gov/cder/guidance/ 
index.htm  or  http://www7fda.gov/cber/ 
guidelines.htm.  To  obtain  the  guidance 
document  by  fax  call  the  FAX 
hiformation  System  at  1-888-CBER- 
FAX  or  301-827-3844. 

Dated:  September  16,  2002. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 

[FR  Doc.  02-24037  Filed  9-20-02;  8:45  am] 

BILUNG  CODE  4160-41-8 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Information  Collection;  Request  for 
Extension 

agency:  National  Park  Service,  Interior 
ACTION:  Notice  of  request  for  extension 
of  a  currently  approved  information 
collection. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  National  Park 
Service's  intention  to  request  an 
extension  for  a  currently  approved 
information  collection  in  support  of  its 
Concession  Management  Program. 
DATES:  Comments  in  this  notice  must  be 
received  no  later  than  November  22, 
2002. 

ADDITIONAL  INFORMATION  OR  COMMENTS: 
Contact  Cynthia  Orlando,  Concession 
Program  Manager,  National  Park 
Service,  1849  C  Street,  NW.,  (2410), 
Washington,  DC  20240  or  202/513- 
7144. 


«c^ 
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SUPPLEMENTARY  INFORMATION: 

Title:  Proposed  Sale  of  Concession 
Operations. 

OMB  Number:  1024-0126. 

Expiration  Date  of  Approval:  August 
31,  2002. 

Type  of  Request:  Extension  of  a 
currently  approved  information 
collection. 

Abstract:  The  National  Park  Service 
(NFS)  authorizes  private  businesses 
known  concessioners  to  provide 
necessary  and  appropriate  visitor 
focilities  and  services  in  areas  of  the 
National  Park  System.  Concession 
authorizations  may  be  assigned,  sold, 
transferred  or  encumbered  by  the 
concessioner  subject  to  prior  written 
approval  of  the  NPS.  The  NFS  requires 
that  certain  information  be  submitted 
for  a  review  prior  to  the  consimunation 
of  any  sale,  transfisr,  assignment,  or 
enciimbrance. 

16  U.S.C.  3  provides  that  no  contract, 
lease,  permit  or  privilege  granted  for  the 
purpose  of  providing  accommodations 
for  visitors  to  the  national  parks  shall  be 
assigned  or  transferred  by  such  grantee, 
permittees,  or  licenses  without  die 
approval  of  the  NPS,  first  obtained  in 
writing.  It  further  provides  that  the  NPS 
may  authorize  concessioners  to  execute 
mortgages  and  issue  bonds,  shares  of 
stock,  and  other  evidences  or  interest  in 
or  indebtedness  upon  their  rights, 
properties  and  franchises,  for  the 
purposes  of  installing,  enlarging  or 
improving  plant  and  equipment  and 
extending  facilities  for  the  purposes  of 
installing,  enlarging  or  improving  plant 
and  equipment  and  extending  facilities 
for  the  accommodation  of  the  public 
within  national  parks  and  monuments. 
16  U.S.C.  20(3)  also  provides  that  the 
possessory  interest  of  a  concessioner 
may  be  assigned,  transferee, 
enciunbered,  or  relinquished. 
Reg\ilations  at  36  CFR  part  51  require 
that  certain  information  be  submitted 
for  review  by  the  NPS  prior  to  thew 
consummation  of  any  sale,  transfer, 
assignment  or  encumbrance. 

The  information  requested  is  used  to 
determine  whether  or  not  the  proposed 
transaction  will  result  in  decreased 
services  to  the  public,  the  lack  of  a 
reasonable  opportimity  for  profit  over 
the  remaining  term  of  the  authorization, 
or  rates  in  excess  of  existing  approved 
rates  to  the  public.  In  addition,  pursuant 
to  the  regulations  at  36  CFR,  Part  51.  the 
value  of  rights  for  intangible  assets  such 
as  the  concession  contract,  right  of 
preference  in  renewal,  user  days,  or  low 
fees  belong  to  the  Government.  If  any 
portion  of  the  purchase  price  is 
attributable  either  directly  or  indirectly 
to  such  assets,  the  transaction  may  not 
be  approved.  The  amount  and  type  of 


information  to  be  submitted  varies  with 
the  type  and  complexity  of  the  proposed 
transaction.  Without  such  information, 
the  NFS  would  be  unable  to  determine 
whether  approval  of  the  proposed 
transaction  would  be  adequate. 

Estimate  of  Burden:  Approximately  8 
hours  per  response. 

Estimated  Number  of  Resppondents: 
Approximately  20. 

estimated  Number  of  Responses  per 
Respondent:  One. 

Estimated  Total  Annual  Burden  on 
Respondents:  1600  Hours. 

A  list  of  information  required  to  be 
submitted  with  a  request  for  sale, 
assignment,  transfer  or  enciunbrance  of 
a  concession  authorization  is  set  forth  at 
36  CFR  51.7. 

Send  comments  regarding  the 
acciuracy  of  the  burden  estimate,  wdys  to 
minimize  the  burden,  including  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology, 
or  any  other  aspect  of  this  collection  to: 
Cynthia  L.  Orlando,  Concession 
Program  Manager,  National  Park 
Service,  Department  of  the  Interior, 
1849  C  Street,  NW.,  (2410),  Washington, 
DC  20240. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Dated:  September  13,  2002. 
Richard  G.  Ring, 

Associate  Director  for  Park  Operations  and 
Education. 

[FR  Doc.  02-24044  Filed  9-20-02;  8:45  am] 
BIUJNQ  CODE  4310-70-H 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Sarvica 

Notica  Of  Contract  Award  and 
Nagotlatlona 

AQENCY:  National  Park  Service,  Interior. 
ACTION:  Public  notice. 

SUMMARY:  Public  notice  is  hereby  given 
that  the  National  Park  Service  proposes 
to  award  a  temporary  concession 
contract  authorizing  the  operation  of 
mobile  food  services  for  the  public 
within  the  Jamaica  Bay  Unit,  Gateway 
National  Recreation  Area,  New  York  for 
a  term  not  to  exceed  two  years. 
DATES:  Thirty  (30)  days  after  date  of 
publication  in  the  Federal  Register. 
ADOfpESSES:  Concession  Program 
Manager,  National  Faiic  Service, 
Northeast  Region,  Concession 
Management  Program,  15  State  Street, 
Boston,  MA  02109-3572. 
SUPPLEMENTARY  INFORMATION:  This 

temporary  concession  contract  is  being 


awarded  to  the  Dover  Gourmet 
Corporation,  Plainview,  New  York.  It  is 
necessary  to  award  the  contract  in  order 
to  avoid  interruption  of  visitor  services. 

The  action  is  issued  pursuant  to  36 
CFR  51.24(a).  This  is  not  a  request  for 
proposals  and  no  prospectus  is  being 
issued  at  this  time.  Gateway  National 
Recreation  Area  is  in  the  process  of 
reviewing  its  visitor  services  plans  for 
this  location  to  develop  a  long-term 
strategy.  This  temporary  contract  will 
allow  the  conthiuation  of  services  to  the 
public  dtuing  the  planning  process.  You 
may  be  placed  on  a  mailing  list  for 
receiving  information  regarding  any 
futvu^  competitive  solicitation  by 
sending  a  written  request  to  the  above 
address. 

Dated:  July  IB.  2002. 
ChryMuidra  L.  Walter, 

Acting  Regional  Director,  Northeast  Region. 
(FR  Doc.  02-24041  Filed  9-20-O2;  8:45  amj 
BILIJNQ  COOe  4S10-7e-H 


DEPARTMENT  OF  THE  INTERIOR 

National  Parte  Sarvica 

Notica  of  Contract  Extanalon 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Public  notice. 

summary:  Pursuant  to  36  CFR  51.23, 
public  notice  is  hereby  given  that  the 
National  Park  Service  proposes  to 
extend  the  following  expiring 
concession  contract  for  a  period  of  up  to 
three  years,  or  imtil  such  time  as  a  new 
contract  is  awarded,  whichever  occurs 
sooner. 

SUPPLEMENTARY  INFORMATION:  The  listed 
concession  authorization  will  expire  by 
its  terms  on  December  31,  2002.  The 
National  Park  Service  has  determined 
that  the  proposed  extension  is  necessary 
in  order  to  avoid  interruption  of  visitor 
services  and  has  taken  all  reasonable 
and  appropriate  steps  to  consider 
alternatives  to  avoid  such  interruption. 
This  extension  will  allow  the  National 
Park  Service  to  complete  and  issue  a   . 
prospectus  leading  to  the  competitive 
selection  of  a  concessioner  for  a  new 
long-term  concession  contract  covering 
this  operation. 


Concessioner 
ID  No. 

Concessioner 
name 

Park 

STLI002  

cvsiyn  tiiN, 

mc. 

Statue  of  Lib- 
erty Na- 
tional 
Monument. 

EFFECTIVE  DATE:  January  1,  2003. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  Orlando,  Concession  Program 
Manager,  National  Park  Service, 
Washington,  DC  20240.  Telephone  202/ 
565-1210. 

Dated:  September  6,  2002. 
Richard  G.  Ring,        | 
Associate  Director.  Park  Operations  and 
Education. 
[FR  Doc.  02-24043  Filed  9-20-02;  8:45  am] 

BILLING  CODE  4310-70-M 


DEPARTMENT  OF  THE  rNTERIOR 

National  Park  Service 

Notice  of  Availability  of  a  Draft 
Environmental  impact  Statement  for 
ttie  Special  Resource  Study  for  the 
Battle  of  Homestead  and  Carrie 
Furnaces  Sites 

agency:  National  Park  Service, 
Department  of  Interior. 

ACTION:  Availability  of  draft 
environmental  impact  statement  for  the 
Special  Resource  Study  for  the  Battle  of 
Homestead  and  Carrie  Fumaces^sites. 

summary:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969,  the  National  Park  Service 
announces  the  availability  of  a  Draft 
Environmental  Impact  Statement  (DEIS) 
for  the  Special  Resource  Study  for  the 
Battle  of  Homestead  and  Carrie 
Furnaces  sites  in  Homestead, 
Pennsylvania.  The  Department  of  the 
Interior  and  Related  Agencies 
Appropriations  Bill  (House  of 
Representatives  Committee  Report  105- 
609)  directed  the  National  Park  System 
to  undertake  a  Special  Resource  Study 
for  the  Battle  of  Homestead  and  Carrie 
Furnace  sites  in  Pennsylvania.  The 
purpose  of  a  Special  Resource  Study  is 
to  determine  the  degree  and  kind  of 
federal  actions  that  may  be  desirable  for 
the  management  and  protection  of  an 
area  considered  to  have  potential  for 
addition  to  the  National  Park  System. 
This  is  a  Special  Resource  Study  (SRS) 
of  the  U.S.  Steel  Homestead  Works 
including  the  Battle  of  Homestead  site 
and  adjacent  town  of  Homestead  and 
the  related  Carrie  Furnace  area.  The 
study  area  includes  the  National 
Historic  District  in  the  town  of 
Homestead,  the  landing  site  and  pump 
house,  the  site  of  Carrie  Furnaces 
number  6  and  7,  and  the  Hot  Metal 
Bridge.  The  study  addresses  the 
significance  of  the  site  in  the  contexts  of 
the  history  of  steel  making  and  labor 
history  in  the  United  States. 

The  study  area,  includes  portions  of 
four  boroughs  within  Allegheny  Coimty: 


Homestead,  Mimhall,  Rankin  and 
Swissvale. 

The  land  under  consideration  is 
currently  part  of  the  Rivers  of  Steel 
National  Heritage  Area,  but  it  is  all  in 
private  ownership  and  there  is  not 
expected  to  be  any  federal  ownership 
and  no  NPS  management  role.  Instead, 
conservation,  interpretation  and  other 
activities  will  continue  to  be  managed 
by  partnerships  among  federal,  state, 
and  local  governments  and  private 
nonprofit  organizations.  The  national 
heritage  area  is  managed  by  the  Steel 
Industry  Heritage  Corporation  (SIHC),  a 
non-profit  501(c)(3).  The  National  Park 
Service  has  been  authorized  by  Congress 
to  provide  technical  and  financial 
assistance  for  a  limited  period  to  the 
SMC  (up  to  10  years  from  the  time  of 
the  designation  in  1996). 
DATES:  The  DEIS  will  remain  on  Public 
Review  for  a  period  of  sixty  days  after 
the  Federal  Register  Annoimcement  by 
the  U.S.  Environmental  Protection 
Agency.  If  necessary  a  public  meeting 
will  be  scheduled  and  notice  will  be 
made  of  the  meeting  through  a  broad 
public  mailing  and  publication  in  the 
local  newspapers. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Samuel,  Project  Leader, 
Philadelphia  Support  Office,  National 
Park  Service,  U.S.  Custom  House,  200 
Chestnut  Street,  Philadelphia,  PA 
19106.  peter_samuel@nps.gov,  215- 
597-1848. 

If  you  correspond  using  the  internet, 
please  include  your  name  and  return 
address  in  your  e-mail  message.  Our 
practice  is  to  make  comments,  including 
names  and  home  addresses  of 
respondents,  available  for  public 
review.  Individual  respondents  may 
request  that  we  withhold  their  home 
address  from  the  record,  which  we  will 
honor  to  the  extent  allowable  by  law. 
There  also  may  be  circumstances  in 
which  we  would  withhold  from  the 
record  a  respondent's  identity,  as 
allowable  by  law.  If  you  wish  us  to 
withhold  your  name  and/or  address, 
you  must  state  this  prominently  at  the 
beginning  of  your  comment.  However, 
we  will  not  consider  anonymous 
comments.  We  will  make  all 
submissions  from  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

Dated:  August  7,  2002. 
David  HoUenberg, 

Assistant  Regional  Director,  National 
Heritage  Partnerships,  NPS  Northeast  Region. 
[FR  Doc.  02-24047  Filed  9-20-02;  8:45  am] 
BHXINQ  CODE  431  »-70-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Draft  General  Management  Plan/ 
Environmental  Impact  Statement 
(GMP/EIS),  Chtokasaw  National 
Recreation  Area,  Oklahoma 

AGENCY:  National  Park  Service, 
Department  of  the  Interior. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement  for  a 
General  Management  Plan,  Chickasaw 
National  Recreation  Area,  Oklahoma. 

SUMMARY:  Under  the  provisions  of  the 
National  Environmental  Policy  Act,  the 
National  Park  Service  is  preparing  an 
environmental  impact  statement  (EIS) 
for  a  general  management  plan  for 
Chickasaw  National  Recreation  Area. 
The  environmental  impact  statement 
will  be  approved  by  the  Director, 
Intermoimtain  Region. 

The  general  management  plan  (GMP) 
will  establish  the  overall  direction  for 
the  park,  setting  broad  management 
goals  for  managing  the  area  over  the 
next  15  to  20  years.  The  plan  will 
prescribe  desired  resource  conditions 
and  visitor  experiences  that  are  to  be 
achieved  and  maintained  throughout 
the  park.  Based  on  the  desired 
conditions,  the  plan  will  outline  the     - 
kinds  of  resotirce  management 
activities,  visitor  activities,  and 
developments  that  woidd  be  appropriate 
in  the  park.  Among  the  topics  that  will 
be  addressed  are  protection  of  natural 
and  cultural  resources,  water  resources, 
management  of  the  cultiu'al  landscape, 
appropriate  range  of  visitor  uses,  facility 
"developments,  traffic  patterns  and 
circulation,  staff  needs,  education  and 
interpretive  efforts,  park  partnerships, 
and  external  pressures  on  the  park.  In 
cooperation  with  local,  state,  tribal,  and 
other  federal  agencies,  attention  will 
also  b^given  to  cooperative  efforts  to 
address  issues  that  affect  the  integrity  of 
Chickasaw  National  Recreation  Area, 
such  as  the  management  of  water 
resources. 

A  range  of  reasonable  alternatives  for 
managing  the  park,  including  a  no- 
action  and  preferred  alternative,  will  be 
developed  through  the  planning  process 
and  included  in  the  EIS.  The  EIS  will 
evaluate  the  potential  environmental 
impacts  of  the  alternatives. 

As  the  first  phase  of  the  planning  and 
EIS  process,  the  National  Park  Service  is 
beginning  to  scope  the  issues  to  be 
addressed  in  the  GMP/EIS.  All 
interested  persons,  organizations,  and 
agencies  are  encouraged  to  submit 
comments  and  suggestions  regarding  the 
issues  or  concerns  the  GMP/EIS  should 
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address,  including  the  suitable  range  of 
alternatives  and  appropriate  mitigating 
measures,  and  the  nature  and  extent  of 
potential  environmental  impacts. 

DATES:  Written  conunents  on  the  scope 
of  the  general  management  plan/ 
environmental  impact  statement  will  be 
accepted  for  60  days  beyond  the 
publication  of  this  Notice  of  Intent.  In 
addition,  public  scoping  sessions  will 
be  held  at  Sulphur  and  surrounding 
communities  in  the  fall  of  2002. 
Locations,  dates,  and  times  of  these 
meetings  will  be  provided  in  local  and 
regional  newspapers,  a  scoping 
newsletter  to  be  mailed  in  September, 
and  on  the  Internet  at  www.nps.gov/ 
chic. 

ADDRESSES:  Written  conmients  or 
requests  to  be  added  to  the  project 
mailing  list  should  be  directed  to:  John 
F.  (Rick)  Shireman,  Superintendent, 
Chickasaw  National  Recreation  Area, 
1008  W.  2nd,  Sulphur,  OK  73086, 
telephone  (580)  622-3161,  extension  1- 
200;  e-mail: 
chic_superintendent®nps.gov. 

FOR  FURTHER  INFORMATION:  Contact 
Superintendent,  John  F.  (Rick) 
Shireman,  Chickasaw  National 
Recreation  Area,  1008  W.  2nd,  Sulphur, 
OK  73086,  telephone  (580)  622-3161, 
extension  1-200.  General  information 
about  Chickasaw  National  Recreation 
Area  is  available  on  the  Internet  at 
http://www.nps.gov/chic. 

SUPPLEMENTARY  INFORMATION:  Please 
submit  Internet  comments  as  a  text  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption.  Be  sure  to 
include  your  name  and  retiim  street 
address  in  your  Internet  message. 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
their  home  addresses  be  withheld  fi^m 
the  public  record,  which  will  be 
honored  to  the  extent  allowable  by  law. 
Requests  to  withhold  names  and/or 
addresses  must  be  stated  prominently  at 
the  beginning  of  the  comments. 
However,  submissions  bom 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  will  be 
made  available  for  public  inspection  in 
their  entirety. 

Dated:  August  21,  2002. 
Michael  D.  Synder, 
Acting  Director,  Intennountain  Region. 
(FR  Doc.  02-24053  Filed  »-20-02;  8:45  am] 
BILUNG  CODE  431fr-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

General  Management  Plan,  Final 
Environmental  Impact  Statement,  FOrt 
Davia  National  Hiatoric  Site,  Texaa 

AGENCY:  National  Park  Service,  Interior. 
ACnON:  Notice  of  availability  of  the 
Final  Environmental  Impact  Statement 
for  the  General  Management  Plan,  Fort 
Davis  National  Historic  Site. 

SUMMARY;  Pursuant  to  National 
Environmental  Policy  Act  of  1969, 42 
U.S.C.  4332(c),  the  National  Park 
Service  announces  the  availability  of  the 
Final  Environmental  Impact  Statement 
for  the  General  Management  Plan,  Fort 
Davis  National  Historic  Site,  Fort  Davis, 
Texas. 

DATES:  The  National  Park  Service  will 
execute  a  Record  of  Decision  (ROD)  no 
sooner  than  30  days  following 
publication  by  the  Environmental 
Protection  Agency  of  the  notice  of 
availability  of  the  Final  Environmental 
Impact  Statement. 

ADDRESSES:  Information  will  be 
available  for  public  review  in  the  office 
of  the  Superintendent,  and  at  the 
following  locations:  (1)  Superintendent, 
Fort  Davis  National  Historic  Site,  P.O. 
Box  1379,  Fort  Davis,  Texas  7^734.  (2) 
On  the  NPS  Planning  Web  sfte  at:  http:/ 
/planning.den. nps.gov/plans.cfm. 
FOR  FURTHER  INFORMATION  CONTACT: 
Superintendent,  Fort  Davis  National 
Historic  Site,  P.O.  Box  1379,  Fort  Davis, 
Texas  79734  915-426-3224,  extension 
21. 

Dated:  August  5,  2002. 
Michael  D.  Sunder, 

Director,  Intermountain  Region,  National 

Park  Service. 

(FR  Doc.  02-24059  Filed  9-20-02;  8:45  ani] 

BILLING  COOC  4310-7(M> 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Rnai  Environmental  Impact  Statement 
for  the  General  Management  Plan 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice  of  Availability  of  a  Final 
Environmental  Impact  Statement  for  the 
General  Management  Plan  for  Fort 
Frederica  National  Monument,  Saint 
Simons  Island,  Georgia. 

SUMMARY:  Pursuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969,  the  National  Park  Service 
(NPS)  annoimces  the  availability  of  a 
Final  Environmental  Impact  Statement 


and  General  Management  Plan  (FEIS/ 
GMP)  for  Fort  Frederica  National 
Moniunent,  St.  Simons  Island,  Georgia. 
DATES:  The  Draft  EIS/GMP  was  on 
public  review  from  October  15,  2001 
through  December  15,  2001.  Responses 
to  public  comment  are  addressed  in  the 
FEIS/GMP.  A  30-day  no-action  period 
will  follow  the  Environmental 
Protection  Agency's  Notice  of 
Availability  of  the  FEIS/GMP.  After  the 
30-day  period,  a  Record  of  Decision  will 
be  signed  that  will  doctunent  NPS 
approval  of  the  FEIS/GMP  and  identify 
the  selected  alternative  for 
implementation. 

ADDRESSES:  Copies  of  the  FEIS/GMP  are 
available  bom  the  Superintendent,  Fort 
Frederica  National  Monument,  Route  9, 
Box  286-C,  St.  Simons  Island.  Georgia 
31522.  Public  reading  copies  of  the 
FEIS/GMP  will  also  be  available  for 
review  at  the  following  locations: 

•  Division  of  Planning  and 
Compliance,  Southeast  Regional  Office, 
National  Park  Service,  Attention:  David 
Libman,  100  Alabama  Street,  1924 
Building,  AUanta,  Georgia  30303, 
Telephone:  404-562-3124,  ext.  685. 
FOR  FURTHER  INFORMATION  CONTACT: 
Superintendent,  Fort  Frederica  National 
Monument,  Route  9,  Box  286C,  St. 
Simons  Island,  Georgia  31522, 
Telephone:  912-638-3639 
SUPPLEMENTARY  INFORMATION:  Consistent 
with  the  park's  purpose,  significance, 
and  mission  goals,  the  FEIS/GMP 
analyzes  4  alternatives  for  guiding 
management  of  the  park  over  the  next 
15  to  20  years.  The  alternatives 
incorporate  various  management 
prescriptions  to  ensure  resource 
protection  and  qualify  visitor 
experience  conditions.  The 
environmental  consequences 
anticipated  from  implementing  the 
various  alternatives  are  addressed  in  the 
document.  Impact  topics  include 
cultural  resources,  natiu^  resources, 
visitor  use  and  experience,  and  the 
socioeconomic  environment.  The 
following  management  alternatives  were 
evaluated  in  the  FEIS/GMP: 

Alternative  A  would  emphasize  the 
use  of  archeological  methods  and  the 
tangible  discoveries  of  archeological 
investigations  to  tell  the  story  to 
visitors.  Active  archeological 
investigations  would  occur  regularly. 
There  would  be  opportunities  for 
visitors  to  interact  actively  with 
archeologists  on  site  and  in  labs,  and 
with  other  park  staff.  Under  this 
alternative,  the  park  would  provide 
additional  archeological  infrastructure 
including  a  lab  to  wash,  screen,  dry, 
number,  and  store  artifacts  in  a 
controlled  (humidify,  temperatvue. 
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insects)  environment.  There  would  also 
be  office  space  for  a  curator  and  an 
archeologist  as  well  as  classrooms, 
additional  exhibit  space,  and  storage 
space  for  equipment. 

Alternative  B,  which  is  NPS's 
preferred  alternative,  would  enable  the 
visitor  to  experience  some  of  the  sights, 
sounds,  smells,  and  other  sensory 
impressions  of  daily  life  in  the  Fort 
Frederica  colonial  military  settlement 
on  Saint  Simons  Island,  Georgia. 
Although  archeological  field 
investigations  could  occur  that  would 
provide  information  on  landscape 
elements  and  other  features  of  the 
settlement,  there  would  be  no 
construction  of  additional  labs  or  other 
facilities  as  in  Alternative  A.  There 
would  be  increased  emphasis  on  re- 
establishing a  visual  impression  of  the 
colonial  Frederica  scene  by  using 
suitable  methods  such  as  appropriate 
trees,  shrubs,  ground  covers,  and  other 
fitting  and  historically  accurate 
landscape  elements.  Also,  when  the 
existing  visitor  center  and 
administrative  complex  becomes 
functionally  obsolete,  the  MPS  would 
seek  authority  and  funding  to  demolish 
it,  clear  the  site,  and  build  a  new  visitor 
center  in  a  currently  developed  or 
previously  dfsturbed  area  that  is  not 
visible  from  the  historic  town  site. 
Administrative  offices  would  be 
relocated  to  renovated  park  residences. 
The  area  formerly  occupied  by  the 
visitor  center  and  parking  area  would  be 
replanted  with  native  trees  and  shrubs 
and  allowed  to  return  to  a  more  natural 
forested  condition.  Finally,  Alternative 
B  provides  for  the  possibility  of 
constructing  a  dock  on  the  Frederica 
River  to  permit  tour  boats  and  water 
taxis  to  bring  visitors  to  the  site  in  the 
same  manner  that  the  original  Frederica 
settlers  arrived. 

Alternative  C  would  add  additional 
interpretive  themes  to  the  story  of 
colonial  Frederica  to  place  the 
monument  site  in  the  broader  context  of 
coastal  sea  island  history.  These  themes 
would  include  pre-Eujx»pean,  post- 
contact,  plantation,  and  other  historical 
periods  associated  with  the  Frederica 
site.  Some  on-site  archeology  would 
occiir  to  reveal  information  necessary  to 
interpret  these  other  historical  periods. 
The  primary  focus  would  remain  the 
Fort  Frederica  settlement  period,  but  thf 
expanded  number  of  stories  would 
require  an  expansion  of  the  visitor 
center  to  accommodate  additional 
exhibits  and  programs. 

Alternative  D  is  the  no-action 
alternative,  which  would  continue 
current  management  practices  and 
policies  into  the  future.  Ciirrent 
interpretive  programs  include  an  aging 


25-minute  visitor  center  film,  ranger-led 
tours,  living  history  demonstrations, 
trade  and  craft  demonstrations,  military 
encampments,  and  the  annual  Frederica 
Festival  held  the  first  weekend  in 
March.  Ciurent  resource  management 
activities  include  riverbank 
stabilization,  monitoring  and 
maintenance  of  historic  structures  and 
earthworks,  hazardous  tree 
management,  and  management  of  the 
park's  museum  collection. 

The  responsible  official  for  this 
Environmental  Impact  Statement  is  Jerry 
Belson,  Regional  Director,  Southeast 
Region,  National  Park  Service,  100 
Alabama  Street  SW.,  1924  Building. 
Atlanta.  Georgia  30303. 

Dated:  July  16.  2002. 
Patricia  A.  Hooks, 

Acting  Regional  Director.  South^st  Region. 
|FR  Doc.  02-24067  Filed  9-20-02;  8:45  am] 

BILUNG  COOE  4310-40-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Available  of  a  Final 
Environmental  Impact  Statement  for 
the  National  Coal  Heritage  Area, 
Management  Action  Plan 

AGENCY:  National  Park  Service, 
Department  of  Interior. 

action:  Availability  of  the  final 
environmental  impact  statement  for  the 
National  Coal  Heritage  Area 
Management  Plan. 

SUMMARY:  Pursuant  to  section  102{2)(C) 
of  the  National  Enviroxmiental  Policy 
Act  of  1969,  the  National  Park  Service 
annoimces  the  availability  of  a  Final 
Environmental  Impact  Statement  (DEIS) 
for  the  National  Coal  Heritage  Area 
(HCHA)  in  West  Virginia.  The  National 
Coal  Heritage  Area  Act  of  1996  reqtiires 
the  NCHA,  with  guidance  from  the 
National  Park  Service,  to  prepare  a 
management  plem  for  the  heritage  area. 
The  purpose  of  the  Management  Action 
Plan  is  to:  (1)  Set  forth  the  integrated 
cultural,  historical,  and  land  resource 
management  policies  and  programs  in 
order  to  retain,  enhance,  and  interpret 
the  significant  values  of  the  lands, 
water,  and  structures  of  the  Area.  (2) 
describe  the  guidelines  and  standards 
for  projects  that  involve  preservation, 
restoration,  maintenance,  operations, 
interpretation,  and  promotion  of 
buildings,  structures,  facilities,  and 
sites;  and  (3)  set  forth  the 
responsibilities  of  the  State  of  West 
Virginia,  units  of  local  government, 
nonprofit  entities,  in  order  to  further 


historic  preservation  and  compatible 
economic  revitalization. 

The  study  area,  designated  as  the 
National  Coal  Heritage  Area,  includes 
the  following  eleven  counties  in  the 
southern  region  of  West  Virginia:  Boone, 
Cabell.  Fayette,  Logan.  McDowell, 
Mercer.  Mingo,  Raleigh,  Summers, 
Wayne,  and  Wyoming. 

The  National  Park  Service  (NPS) 
maintains  three  park  sites  within  the 
region:  New  River  Gorge  National  River, 
The  Bluestone  National  Scenic  River 
and  the  Gauley  National  Recreation 
Area.  Otherwise  the  majority  of  land  is 
non-federal  and  the  NPS  assumes  a 
management  role  only  within  their  park 
units.  Instead,  conservation, 
interpretation  and  other  activities  are 
managed  by  partnerships  among  federal, 
state,  an  local  governments  and  private 
nonprofit  organizations.  The  national 
heritage  area  is  managed  by  the  State  of 
West  Virginia  Division  of  Culture  and 
History,  and  Division  of  Tourism,  but 
will  be  managed  in  the  future  by  a  State 
Authority.  The  National  Park  Service 
has  been  authorized  by  Congress  to 
provide  technical  and  financial 
assistance  for  a  limited  period  to  the 
state  (up  to  10  years  from  the  time  of  the 
designation  in  1996). 

DATES:  The  FEIS  will  remain  on  Public 
Review  for  thirty  days  after 
annoimcement  is  made  by  the  U.S. 
Enviroiimental  Protection  Agency  of  its 
availability. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  Samuel.  Project  Leader. 
Philadelphia  Support  Office,  National 
Park  Service,  U.S.  Custom  House.  200 
Chestnut  Street.  Philadelphia.  PA 
19106.  peter_samuel@nps.gov,  215- 
597-1848. 

If  you  correspond  using  the  internet, 
please  include  your  name  and  return 
address  in  your  e-mail  message.  Our 
practice  is  to  make  conmients.  including 
names  and  home  addresses  of 
respondents,  available  for  public 
review.  Individual  respondents  may 
request  that  we  withhold  their  home 
address  from  the  record,  which  we  will 
honor  to  the  extent  allowable  by  law. 
There  also  may  be  circumstances  in 
which  we  wotild  withhold  from  the 
record  a  respondent's  identify,  as 
allowable  by  law.  If  you  wish  to 
withhold  your  name  and/or  address, 
you  must  state  this  prominently  at  the 
beginning  of  your  comment.  However, 
we  will  not  consider  anonymous 
comments.  We  will  make  all 
submissions  from  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
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organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

Dated:  September  7,  2002. 
David  HoUenberg, 

Assistant  Regional  Director,  National 
Heritage  Partnerships,  NPS  Northeast  Region. 
[PR  Doc.  02-24048  Filed  9-20-02;  8:45  am] 

BIUJNG  cow  4310-7IMI 

~ ' 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Right  of  Way  Requast,  Environmental 
Aaaasament  or  Environmental  Impact 
Statement,  Cheaapeake  and  Otito 
Canal  NatkHial  HIatorical  Park; 
CorrectkHi 

agency:  National  Park  Service,  Interior. 
ACTION:  Notice:  correction. 

SUMMARY:  The  National  Park  Service 
published  a  document  in  the  Federal 
Register  of  September  13.  2002, 
concerning  request  for  comments  on  a 
Right  of  Way  Request,  Environmental 
Assessment  or  Environmental  Impact 
Statement  at  Chesapeake  and  Ohio 
Canal  National  Historical  Park.  The 
second  and  third  sentences  of  the  first 
paragraph  of  the  Summary  were 
incorrect. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  Brandt,  301-714-2201. 

Correction 

In  the  Federal  Register  of  September 
13.  2002,  in  FR  Doc.  02-23370,  on  page 
58072,  in  the  second  column,  correct 
the  first  paragraph  of  the  SUMMARY  by 
eliminating  the  second  and  third 
sentences  and  inserting  the  following 
sentence  to  read: 

The  area  under  consideration  for  the 
proposed  crossing  is  between  the  U.S. 
15  bridge  area  and  the  Nolands  Ferry 
boat  ramp  area  along  the  canal  near  the 
community  of  Point  of  Rocks  in 
Frederick  County,  Maryland. 

Dated:  September  13,  2002. 

Kevin  Brandt. 

Assistant  Superintendent,  Chesapeake  and 
Ohio  Canal  National  Historical  Park. 

[FR  Doc.  02-24068  Filed  9-20-02;  8:45  am] 

BILUNG  COOE  431»-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Cheaapeake  Bay  Special  Reaource 
Study 

AGENCY:  National  Park  Service. 
ACTION:  Notice  of  Intent  to  prepare  an 
Environmental  Impact  Statement  and  to 


Hold  Public  Scoping  Meetings  for  the 
Chesapeake  Bay  Special  Resource 
Study. 


SUMMARY:  This  notice  announces  the 
intent  to  prepare  an  environmental 
impact  statement  and  hold  public 
scoping  meetings  for  the  Chesapeake 
Bay  Special  Resource  Study. 

The  Fiscal  Year  1999  appropriations 
bill  for  the  Department  of  die  Interior 
and  related  agencies  included  direction 
to  the  National  Park  Service  to  conduct 
a  Chesapeake  Bay  Special  Resource 
Study.  The  purpose  of  the  study  is  to 
explore  the  appropriateness  of 
representing  additional  Chesapeake  Bay 
resource  areas  vdthin  the  national  park 
system  and  determine  whether  this 
would  help  advance  the  partnership 
effort  to  conserve  and  restore  the 
Chesapeake  Bay;  to  determine  what  type 
of  resource(s)  and  concept(s)  might  be 
appropriate,  if  any;  and  to  make 
recommendations  to  Congress  regarding 
these  findings.  Such  recommendations 
will  focus  on  overall  concepts  and 
criteria,  rather  than  evaluating  specific 
sites.  Direct  input  from  political, 
environmental,  business  and 
community  leaders,  as  well  as  local 
citizens,  will  help  develop  these 
concepts  and  criteria. 

Four  public  meetings  will  be  held  in 
September  2002  to  discuss  the 
Chesapeake  Bay  Special  Resource  Study 
being  undertaken  by  the  National  Park 
Service  and  to  conduct  scoping  for  an 
associated  Environmental  Impact 
Statement.  The  study  is  authorized  by 
the  fiscal  year  1999  appropriations  bill 
for  the  Department  of  the  Interior.  For 
information  on  specific  meeting  dates 
and  locations  may  be  obtained  from 
http://www.cbesapeakestudy.org  or  by 
contacting  Jonathan  Doherty,  National 
Park  Service  Chesapeake  Bay  Program 
Office,  410  Severn  Avenue,  Suite  109, 
Annapolis,  MD  21403,  410  267  5725. 
jdoherty®chesapeakebay.net. 

Dated:  June  27,  2002. 
Pat  Phelan. 

Acting  Director,  Northeast  Region. 
(FR  Doc.  02-24080  Filed  9-20-O2;  8:45  am] 

BtLUNG  COOE  OIO-TO-P 


DEPARTMENT  OF  THE  INTERIOR 

NatkMiai  Park  Service 

Notice  of  Intent  To  Prepare  an 
Environmental  impact  Statement  on 
the  Backcountry  Management  Plan  and 
General  Management  Plan  AmerKlment 
for  Gatea  of  the  Arctic  Natk>nal  Park 
andPraaerve 

AGENCY:  National  Park  Service.  Interior. 


ACTION:. Backcoimtry  Management  Plan, 
General  Management  Plan  Amendment, 
and  Environmental  Impact  Statement. 
Gates  of  the  Arctic  National  Park  and 
Preserve.  Alaska. 


SUMMARY:  The  National  Park  Service 
(NPS)  is  amending  the  Gates  of  the 
Arctic  National  Park  and  Preserve 
General  Management  Plan  with  a 
Backcountry  Management  Plan  and 
accompanying  Environmental  Impact 
Statement  (plan/EIS).  Gates  of  the  Arctic 
National  Park  and  Preserve  was 
established  by  the  1980  Alaska  National 
Interest  Lands  Conversation  Act 
(ANILCA).  With  passage  of  ANILCA. 
Congress  designated  7.2  million  acres  of 
wilderness  within  the  park  and  set  forth 
special  provisions  for  management  in 
recognition  of  the  unique  situations  and 
traditional  lifeways  of  Alaska. 

The  purpose  of  the  plan/EIS  is  to 
formulate  a  comprehensive  plan  that 
will  provide  management  direction 
during  the  next  15-20  years  for  the 
backcountry  of  Gates  of  the  Arctic 
National  Park  and  Preserve.  The 
backcountry  consists  of  all  of  the 
acreage  within  the  park  and  preserve 
boundary,  including  7.2  million  acres  of 
designated  wilderness.  Tracts  in  private 
ownership  are  excluded. 

Gates  of  the  Arctic  National  park  and 
Preserve  is  one  of  four  national  park 
units  in  Alaska  to  initiate  a  backcountry 
management  plaiming  process  and  GKQ' 
amendment.  This  notice  of  intent  is 
being  published  simultaneously  with 
notices  to  prepare  plan/EISs  for  Glacier 
Bay  National  Park  and  Preserve  and 
Wrangell-St.  Elias  National  Park  and 
Preserve.  A  plan/EIS  for  Denali  National 
Park  and  Preserve  is  underway  (64  FR 
49503,  September  13, 1999). 

The  Gates  of  the  Arctic  National  Faiii 
and  Preserve  plan/EIS  is  being  prepared 
in  response  to  the  increasing  level  and 
diversify  of  activities  in  the  park, 
resource  management  and  protection 
needs,  and  requests  for  activities  and 
facilities  not  anticipated  or  addressed  in 
the  1986  General  Management  Plan. 
Specific  topics  to  be  addressed  in  the 
plan/EIS  include,  but  are  not  limited  to: 
backcountry  hiking,  sport  hunting, 
mountaineering,  aviation,  boating, 
snowmobiling.  dogsledding,  commercial 
services,  administrative  and  scientific/ 
research  activities,  and  the  various 
facilities  related  to  these  activities. 

The  proposed  action  and  other  action 
alternatives  will  assess  variations  in  the 
types  and  levels  of  backcountry 
activities  and  focilities.  Toward  this 
end,  prescriptive  management  zones 
will  be  described  and  allocated  to  park 
land  to  provide  a  spectrum  of  visitor 
experience  opportimities,  resource 
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conditions,  and  management  activities 
throughout  the  backcountry  of  Gates  of 
the  Arctic  National  Park  and  Preserve.  A 
no-action  alternative  also  will  be 
evaluated. 

The  NPS  requests  written  and  verbal 
comments  about  the  scope  of  the 
planning  process  (e.g.,  issues  and 
concerns,  alternatives,  potential 
envirormiental  impacts),  from  federal 
and  state  agencies,  local  government. 
Native  tribes,  private  organizations, 
backcountry  users,  and  the  general 
public.  Further  information  on  this 
planning  process  will  be  available 
through  public  scoping  meetings,  press 
releases,  web  sites,  and  newsletters. 
Joint  public  scoping  meetings  on  the 
plans/EISs  for  The  Gates  of  the  Arctic 
National  Park  and  Preserve,  Glacier  Bay 
National  Park  and  Preserve,  and 
Wrangell-St.  Elias  National  Park  and 
Preserve  will  be  held  in  Fairbanks, 
Anchorage,  and  Jimeau,  Alaska,  as  well 
as  in  Seattle,  Washington.  Additional 
scoping  meeting  will  be  held  in 
communities  near  the  respective  parks. 
The  public  will  be  notified  in  the  future 
of  the  specific  dates,  times,  and 
locations  of  the  scoping  meeting. 

The  Gates  of  the  Arctic  draft  plan/EIS 
is  anticipated  to  be  available  for  public 
review  in  the  spring  of  2004.  Public 
meetings  will  be  scheduled  during  the 
60-day  comment  period  after  release  of 
the  draft  plan/EIS. 

Interested  groups,  organizations, 
individuals,  and  government  agencies 
are  invited  to  comment  on  the  plan.  Our 
practice  is  to  make  comments,  including 
names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  administrative  record,  which  we 
will  honor  to  the  extent  allowable  by 
law.  There  also  may  be  circumstances  in 
which  would  withhold  from  the 
administrative  record  a  respondent's 
identity,  as  allowable  by  law.  If  you 
wish  us  to  withhold  youi  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  We  will  not,  however, 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

The  plan/EIS  is  being  prepared  in 
accordance  with  the  requirements  of  the 
National  Environmental  Policy  Act  of 
1969,  as  amended  (42  U.S.C.  4331  et 
seq.)  and  its  implementing  regulations 
at  40  CFR  part  1500. 


FOR  FURTHER  INFORMATION  CONTACT: 
David  D.  Mills,  Superintendent,  Gates  of 
the  Arctic  National  Park  and  Preserve, 
201  First  Avenue,  Fairbanks,  Alaska 
99701.  Telephone  (907)  457-5752. 

Dated:  August  22,  2002. 
Ralph  H.  Tingey, 
Acting  Regional  Director,  Alaska. 
[FR  Doc.  02-24050  Filed  9-20-02;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  Of  Intent  To  Prepare  an 
Environmental  Impact  Statement  on 
the  Backcountry  Management  Plan  and 
General  Management  Plan  Amendment 
for  Glacier  Bay  National  Park 

agency:  National  Park  Service,  Interior. 
ACTION:  Backcountry  management  plan, 
General  Management  Plan  Amendment, 
and  Environmental  Impact  Statement, 
Glacier  Bay  National  Park,  Alaska. 

SUMMARY:  The  National  Park  Service 
(NPS)  is  amending  the  Glacier  Bay 
National  Park  and  Preserve  General 
Management  Plan  with  a  Backcountry 
Management  Plan  and  accompanying 
Environmental  Impact  Statement  (plan/ 
EIS).  Glacier  Bay  National  Park  and 
Preserve  was  expanded  by  the  1980 
Alaska  National  Interest  Lands 
Conservation  Act  (NILCA).  With  passage 
of  ANILCA,  Congress  designated  nearly 
2.7  million  acres  of  wilderness  within 
the  park  and  set  forth  special  provisions 
for  management  in  recognition  of  the 
unique  situations  and  traditional 
lifeways  in  Alaska. 

The  purpose  of  the  plan/EIS  is  to 
formulate  a  comprehensive  plan  that 
will  provide  management  direction 
during  the  next  15-20  years  for  the 
backcoimtry  of  Glacier  Bay  National 
Park.  The  backcountry  consists  of  all 
designated  wilderness  lands  and  waters 
within  the  part  except  the  Alsek  River 
watershed,  which  is  managed 
cooperatively  with  British  Columbia 
Parks,  Parks  Canada,  and  the  Yukon 
Department  of  Renewable  Resources. 
The  plan/EIS  also  will  cover  a  non- 
wilderness  island  in  Blue  Mouse  Cove 
and  Cenotaph  Island  in  Lituya  Bay. 
Glacier  Bay  National  Preserve,  the 
Bartlett  Cove  area,  and  tracts  in  private 
ownership  are  excluded. 

Glacier  Bay  National  Park  is  one  of 
four  national  park  imits  in  Alaska  to 
initiate  a  backcoimtry  management 
planning  process  and  GMP  amendment. 
This  notice  of  intent  is  being  published 
simultaneously  with  notices  to  prepare 
plans/EISs  for  Wrangell-St.  Elias 


National  Park  and  Preserve  and  Gates  of 
the  Arctic  National  Park  and  Preserve.  A 
plan/EIS  for  Denali  National  Park  and 
Preserve  is  underway  (64  FR  49503. 
September  13, 1999). 

The  Glacier  Bay  National  Park  plan/ 
EIS  is  being  prepared  in  response  to  the 
increasing  level  and  diversity  of 
activities  in  the  park,  resource 
management  and  protection  needs,  and 
requests  for  activities  and  facilities  not 
anticipated  or  addressed  in  the  1984 
General  Management  Plan  or  the  1989 
Wilderness  Visitor  Use  Management 
Plan.  Specific  topics  to  be  addressed  in 
the  plan/EIS  include,  but  are  not  limited 
to:  backcountry  hiking,  moimtaineering, 
aviation,  non-motorized  boating  (such 
as  kayaking),  commercial  services, 
administrative  and  scientific/research 
activities,  and  the  various  facilities 
related  to  these  activities.  Motorized 
vessels  in  Glacier  Bay  proper,  DUndas 
Bay,  and  Taylor  Bay  will  be  addressed 
imder  the  Vessel  Quota  and  Operating 
Plan/EIS  currently  imder  development 
(67  FR  8313,  February  22,  2002). 

The  proposed  action  and  other  action 
alternatives  will  assess  variations  in  the 
types  and  levels  of  backcoimtry 
activities  and  facilities.  Toward  this 
end,  prescriptive  management  zones 
will  be  described  and  allocated  to  park 
land  to  provide  a  spectrum  of  visitor 
experience  opportunities,  resource 
conditions,  and  management  activities 
throughout  the  backcountry  of  Glacier 
Bay  National  Park.  A  no-action 
alternative  also  will  be  evaluated. 

The  NPS  requests  written  and  verbal 
comments  about  the  scope  of  the^ 
planning  process  (e.g.,  issues  and 
concerns,  alternatives,  potential 
environmental  impacts),  from  federal 
and  state  agencies,  local  government, 
Native  tribes,  private  organisuitions, 
backcountry  users,  and  the  general 
public.  Further  information  on  this 
planning  process  will  be  available 
through  public  scoping  meetings,  press 
releases,  web  sites,  and  newsletters. 
Joint  public  scoping  meetings  on  the 
plans/EIS  for  Glacier  Bay  National  Park, 
Wrangell-St.  Elias  National  Park  and 
Preserve,  and  Gates  of  the  Arctic 
National  Park  and  Preserve  will  be  held 
in  Fairbanks,  Anchorage,  and  Juneau, 
Alaska,  as  well  as  in  Seattle, 
Washington.  Additional  scoping 
meetings  will  be  held  in  communities 
near  the  respective  parks.  The  public 
will  be  notified  in  the  future  of  the 
specific  dates,  times,  and  locations  of 
the  scoping  meetings. 

The  Glacier  Bay  draft  plan/EIS  is 
anticipated  to  be  available  for  public 
review  in  the  fall  of  2004.  Public 
meetings  will  be  scheduled  during  the 
60-day  comment  period  after  release  of 
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the  draft  plan/EIS.  Interested  groups, 
organizations,  individuals,  and 
government  agencies  are  invited  to 
comment  on  the  plan.  Our  practice  is  to 
make  comments,  including  names  and 
home  addresses  of  respondents, 
available  for  public  review  during 
regular  business  hours.  Individual 
respondents  may  request  that  we 
withhold  their  home  address  from  the 
administrative  record,  which  we  will 
honor  to  the  extent  allowable  by  law. 
There  also  may  be  circumstances  in 
which  we  would  withhold  from  the 
administrative  record  a  respondent's 
identity,  as  allowable  by  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  We  will  not,  however, 
consider  anonymous  comments.  We 
will  make  all  submissions  irom  ' 
organization  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
forjpublic  inspection  in  their  entirety. 

Tne  plan/EIS  is  being  prepared  in 
accordance  with  the  requirements  of  the 
National  Environmental  Policy  Act  of 
1969,  as  amended  (42  U.S.C.  4331  et 
seq.)  and  its  implementing  regulations 
at  40  CFR  part  1500. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tomie  Lee,  Superintendent,  Glacier  Bay 
National  Park  and  Preserve,  P.O.  Box 
140,  Gustavus,  Alaska  99826.  Telephone 
(907)  697-2232. 

Dated:  August  22,  2002. 
Ralph  H.  Tingey, 
Acting  Regional  Director,  Alaska. 
[FR  Doc.  02-24051  Filed  9-20-02;  8:45  am] 
BNJJNG  CODE  431 0-7(MI 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Giacomini  Wetlands  Restoratton  Point 
Reyes  National  Seasliore,  Marin 
County,  California;  Notice  of  Intent  To 
Prepare  an  Environmental  impact 
Statement 

SUMMARY:  The  National  Park  Service,  in 
accordance  with  the  provisions  of  the 
National  Environmental  Policy  Act  (42 
U.S.C.  4321  et  seq.),  is  undertaking  a 
conservation  planning  and 
environmental  impact  analysis  process 
for  a  proposed  wetlands  restoration 
project  at  the  former  Giacomini  Ranch 
in  Marin  County,  California.  The  area  of 
proposed  restoration  is  located  within 
the  boundary  of  the  Golden  Gate 
National  Recreation  Area;  this  portion  of 
the  Golden  Gate  National  Recreation 
Area  is  administered  by  Point  Reyes 


National  Seashore.  Notice  is  hearby 
given  that  a  public  scoping  process  has 
been  initiated  with  the  purpose  of 
eliciting  public  comment  regarding  the 
spectrum  of  issues  and  concerns 
(including  suitable  range  of  alternatives, 
the  nature  and  extent  of  potential 
environmental  impacts,  appropriate 
mitigation  strategies,  and  ecological  ' 
benefits)  that  should  be  addressed  in 
drafting  the  forthcoming  environmental 
document. 

Background 

The  Golden  Gate  National  Recreation 
Area  (GGNRA)  is  a  unit  of  the  National 
Park  System  located  in  the  San 
Francisco  Bay  Area,  in  central 
California.  Congress  established  GGNRA 
"in  order  to  preserve  for  public  use  and 
enjoyment  certain  areas  of  Marin  and 
San  Francisco  Counties,  California, 
possessing  outstanding  natural,  historic, 
scenic,  and  recreational  values,  and  in 
order  to  provide  for  the  maintenance  of 
needed  recreational  open  space 
necessary  to  urban  environment  and 
planning  *   *  *  (Public  Law  92-589]." 
Point  Reyes  National  Seashore,  a  nearby 
unit  of  the  National  Park  System,  is 
wholly  located  in  Marin  County, 
California.  It  was  established  by 
Congress  "to  save  and  preserve,  for  the 
purpose  of  public  recreation,  benefit, 
and  inspiration,  a  portion  of  the 
diminishing  seashore  of  the  United 
States  that  remains  undeveloped" 
(Public  Law  87-657).  By  prior 
management  agreement,  Point  Reyes 
National  Seashore  administers  the  north 
district  of  GGNRA  within  Marin  County. 

In  certain  instances,  the  National  Park 
Service  (NPS)  has  expanded  upon  the 
concept  of  "preservation"  to  incorporate 
restoration,  as  well  as  conservation.  In 
its  2001  Management  Policies,  the  NPS 
emphasized  that  it  will  "*  *  *  strive  to 
acltieve  a  longer  term  goal  of  net  gain  of 
wetlands  across  the  national  park 
system  through  restoration  of  previously 
degraded  or  destroyed  weUands 
(§4.6.5)."  Furthermore,  the  new  Policies 
encourage  units  of  the  National  Park 
System  to  "*  *  *  protect,  preserve,  and 
restore  the  natural  resources  and 
functions  of  floodplains  (§4.6.4)." 

In  keeping  with  these  resource 
conservation  policies,  the  NPS  proposes 
to  restore  wetlands  at  a  563-acre  historic 
coastal  salt  marsh  site  formerly  known 
as  the  Giacomini  Ranch  in  Tomales  Bay. 
Tomales  Bay  is  a  12-mile-long  coastal 
bay  that  borders  Point  Reyes  National 
Seashore  to  the  north.  This  area  of 
coastal  salt  marsh  was  diked  in  1946, 
and  these  lands  had  been  utilized  by  the 
Waldo  Giacomini  family  as  a  dairy  since 
then.  In  2000,  the  NPS  purchased  the 
Giacomini  property  using  a  combination 


of  federal  and  state  funds.  State  funding 
was  provided  by  the  California 
Department  of  Transportation  (Caltrans), 
which  was  under  obligation  to  the 
California  Coastal  Commission  to 
mitigate  for  impacts  resulting  from  road 
repairs  on  Highway  1  in  Marin  County 
conducted  in  the  early  1990s.  The 
California  Co«istal  Commission 
permitted  Caltrans  to  mitigate  for  the 
road  repair  impacts  through  transfer  of 
funds  to  the  NPS  to  purchase,  restore, 
and  manage  a  weUand  site  at  the 
Giacomini  Ranch. 

The  NPS  believes  that  the  potential 
value  of  restoring  the  Giacomini  Ranch 
would  be  important  not  only  for  these 
national  park  lands  and  resources,  but 
to  the  Tomales  Bay  watershed 
ecosystem  as  a  whole.  By  some 
accounts,  the  state  of  California  has 
suffered  the  loss  of  more  than  95 
percent  of  its  coastal  weUands.  The 
percentage  of  loss  is  not  quite  as  high  in 
Tomales  Bay,  but  a  large  percentage  of 
the  coastal  wetlands  once  present  weit9 
lost  when  this  deltaic  land  at  the  head 
of  the  bay  was  reclaimed  for  agricultural 
purposes.  Coastal  weUands  provide 
essential  ecosystem  functions  benefiting 
both  humans  and  wildlife  through 
floodwater  storage,  food  production, 
and  filtration  of  nutrients  and 
sediments.  Increasing  the  acreage  of 
coastal  weUands  could  increase  wetland 
functions  and  result  in  improved 
environmental  conditions  for  both 
humans  and  wildlife  in  the  Tomales  Bay 
watershed.  The  San  Francisco  District  of 
the  Regional  Water  Quality  Control 
Board  has  determined  that  Tomales  Bay 
is  impaired  by  sediment,  nutrients,  fecal 
coliform,  and  mercury  (pursuant  to 
§  303(d)  of  the  Clean  Water  Act).  This 
condition  jeopardizes  not  oidy  the  bay's 
well-known  oyster  fisheries,  but  the 
wildlife  species  that  use  Tomales  Bay 
for  breeding  or  foraging  habitat  such  as 
Pacific  harbor  seals,  seal  lions,  gray 
whales,  California  brown  pelican,  and 
Pacific  herring. 

Alternatives  and  Environmental  Issues 

Point  Reyes  National  Seashore  is  in 
the  initial  stages  of  the  conservation 
planning  process  for  this  initiative,  and 
the  park  desires  public  input  on  a     - 
suitable  range  of  alternatives.  It  is 
anticipated  that  methods  for  restoring 
the  Giacomini  weUands  area  would 
likely  involve  some  type  of  geomorphic- 
topographic  alterations  aimed  at 
recovering  natural  hydrologic  and 
ecological  processes.  These  potential 
alterations  could  change  the  current 
hydrologic  regime  within  the  proposed 
project  area,  leading  either  to  muted 
tidal  action,  full  tidal  action,  and/or 
natural  creek  action  (i.e.,  allowing 
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creeks  to  meander  naturally).  A  "no- 
action"  alternative,  entailing  no  changes 
in  current  hydrologic  regime,  will  also 
be  assessed.  Restoration  actions 
undertaken  as  part  of  the  initiative 
would  be  designed  to  ensure  that  flood 
risks  to  adjacent  private  residences  and 
property  will  not  be  aggravated  beyond 
current  conditions.  As  part  of  the 
alternatives  development,  the  NPS  will 
also  explore  the  potential  for  both  land- 
and  water-based  recreational 
opportunities  (but  which  do  not  conflict 
with  Tomales  Bay  ecosystem  processes). 

The  possible  larger-scale  issues  or 
concerns  associated  with  the  proposed 
restoration  project  include  potential 
impacts  (both  positive  and  negative)  to 
threatened  or  endangered  species 
protected  under  the  federal  Endangered 
Species  Act;  potential  impacts  to  soils 
designated  as  Farmland  of  Statewide 
and  Local  Importance:  change  in  land 
use;  opportunities  for  and  constraints  on 
public  access;  and  potential  effects  (both 
positive  and  negative)  on  flooding  and 
saltwater  intrusion  into  local 
groundwater  supplies,  including  Point 
Reyes  Station,  stemming  from 
implementing  restoration  actions. 

Scoping/Comment  Process 

As  noted,  the  NPS  will  undertake  a 
conservation  planning  and 
environmental  impact  analysis  process 
to  address  issues  and  identify 
alternatives  for  the  Giacomini  Wetlands 
Restoration  Project.  Federal,  state,  and 
local  agencies,  affected  individuals,  and 
interested  organizations  and  groups  are 
encouraged  to  participate  in  the  scoping 
process.  The  level  of  California  state  or 
local  involvement  in  the  environmental 
impact  analysis  process  is  also  yet  to  be 
determined.  If  an  environmental 
document  is  required  under  the 
California  Environmental  Quality  Act 
(CEQA),  the  NPS  will  coordinate  the 
NEPA-CEQA  public  involvement  and 
analysis  process  with  the  designated 
local  lead  agency  (or  agencies) 
responsible  for  fulfilling  requirements 
under  CJIQA. 

A  key  opportunity  during  the  scoping 
phase  will  be  a  public  meeting  to  be 
held  on  October  19,  2002.  For  those 
persons  unable  to  attend  the  meeting,  a 
scoping  document  will  be  available 
through  the  Seashore.  At  this  time, 
primary  topics  expected  to  be  addressed 
at  the  public  meeting  include: 
background  information  on  the  purpose 
and  need  for  restoring  the  wetlands; 
local  issues  and  concerns  (i.e., 
opportunities  and  constraints)  in 
developing  the  restoration  project; 
potential  alternative  courses  of  action 
with  regards  to  restoratiori;  potential 
impacts  of  these  courses  of  action;  and 


appropriate  strategies  for  mitigation  and 
monitoring,  if  needed.  All  interested 
individuals,  organizations,  and  agencies 
are  encouraged  to  provide  comments  or 
suggestions.  Written  comments 
regarding  the  Giacomini  Wetland 
Restoration  Project  must  be  postmarked 
not  later  than  45  days  following 
publication  of  this  notice  in  the  Federal 
Register.  As  soon  as  this  date  has  been 
determined,  it  will  be  announced  on  the 
park  website  (noted  below).  To  provide 
comments  or  information  pertinent  to 
the  proposal,  inquire  about  the  public 
meeting,  or  to  request  a  copy  of  the 
scoping  docimient,  please  contact  the 
Superintendent,  Point  Reyes  National 
Seashore,  Attn:  Giacomini  Wetlands 
Restoration  Project,  Point  Reyes  Station, 
CA  94956  (Telephone  (415)  464-5102; 
FAX  (415)  663-8132;  E-mail: 
ann_nelson@nps.gov).  Duplicate 
informational  updates  are  to  be 
regularly  posted  on  the  Point  Reyes 
National  Seashore  Web  site  http:// 
www.nps.gov/pore/ 
home_mngmntdocs.htm,  as  well  as  the 
GGNRA  Web  site  http://www.nps.gov/ 
goga/admin/planning/index.htm. 

If  individuals  submitting  comments 
request  that  their  name  orXand  address 
be  withheld  from  public  disclosure,  it 
will  be  honored  to  the  extent  allowable 
by  law.  Such  requests  must  be  stated 
prominently  in  die  beginning  of  the 
comments.  There  also  may  be 
circimistances  wherein  the  NPS  will 
withhold  a  respondent's  identity  as 
allowable  by  law.  As  always:  the  NPS 
will  make  available  for  public 
inspection  all  submissions  from 
organizations  or  businesses  and  from 
persons  identifying  themselves  as 
representatives  or  officials  of 
organizations  and  businesses;  and, 
anonymous  comments  may  not  be 
considered. 

Decision 

At  this  time,  the  draft  EIS  is  expected 
to  be  available  for  public  review  in 
winter  2003/2004;  and  the  final 
environmental  document  will  be 
completed  in  winter  2004/2005.  As  a 
delegated  EIS.  the  official  responsible 
for  the  final  decision  is  the  Regional 
Director,  Pacific  West  Region. 
Subsequently  the  Superintendent,  Point 
Reyes  National  Seashore,  would  be 
responsible  for  implementing  the 
approved  restoration  and  management 
actions. 

Dated:  August  20,  2002. 
Arthur  E.Eck, 

Acting  Regional  Director.  Pacific  West  Region. 
[FR  Doc.  02-24065  Filed  9-20-02;  8:45  am] 

BILUNG  CODE  431(>-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  To  Extend  Public  Scoping 
Period  for  the  Colorado  River 
Management  Plan,  Environmental 
Impact  Statement,  Grand  Canyon 
National  Park,  Arizona 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice  to  extend  the  public 
conunent  period  on  scoping  issues  for 
preparation  of  an  environmental  impact 
statement  (EIS)  for  the  Colorado  River 
Management  Plan,  Grand  Canyon 
National  Park. 

SUMMARY:  On  June  13,  2002,  pursuant  to 
the  National  Environmental  Policy  Act 
(NEPA),  the  public  was  advised  that  the 
National  Park  Service  intends  to  prepare 
an  EIS  for  the  Colorado  River 
Management  Plan  (CRMP)  for  Grand 
Canyon  National  Park.  Due  to  public 
interest,  following  five  successful  public 
scoping  meetings  in  August,  the  agency 
will  extend  the  written  public  comment 
period  and  conduct  two  additional 
public  scoping  meetings  in  the  San 
Francisco/Oakland  and  the  Washington, 
DC/Baltimore  areas. 
DATES:  The  public  scoping  period  is 
being  extended  to  November  1,  2002. 
Submissions  should  be  in  writing  or  by 
e-mail  (see  ADDRESSES  below).  Meeting 
dates  and  location  information  will  be 
available  on  the  CRMP  Web  site  at 
www.nps.gov/grca/crmp. 
ADDRESSES:  Written  comments  on  issues 
to  be  addressed  in  the  EIS.CRMP  should 
be  sent  to  CRMP  Project,  Grand  Canyon 
National  Park,  P.O.  Box  129,  Grand 
Canyon,  Arizona  86023. 
SUPPLEMENTARY  INFORMATION:  Comments 
may  be  submitted  by  any  one  of  several 
methods.  You  may  mail  comments  to 
CRMP  Project.  Grand  Canyon  National 
Park,  P.O.  Box  129,  Grand  Canyon, 
Arizona  86023.  You  may  also  comment 
via  electronic  mail  (e-mail)  to 
grca_cnnp@nps.gov.  Please  submit  e- 
mail  comments  as  a  text  file  avoiding 
the  use  of  special  characters  and  any 
form  of  encryption.  Please  also  include 
your  name,  e-mail  address,  and  return 
address  in  your  e-mail  message.  If  you 
do  not  receive  a  confirmation  from  the 
system  that  we  have  received  your 
Internet  message,  contact  Linda  Jalbert 
at  928-638-7909.  Finally,  you  may 
hand-deliver  comments  to  Grand 
Canyon  National  Park,  or  provide  at  one 
of  the  public  scoping  meetings.  Our 
practice  is  to  make  comments,  including 
names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individuals  respondents  may  request 
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that  we  withhold  their  home  address 
frtim  the  record,  which  we  will  honor  to 
the  extent  allowable  by  law.  There  also 
may  be  circumstances  in  which  we 
would  withhold  from  the  record  a 
respondent's  identity,  as  allowable  by 
law.  If  you  wish  us  to  withhold  your 
name  and/or  address,  you  must  state 
this  prominently  at  the  beginning  of 
your  comment.  We  will  make  all 
submissions  from  organizations  or 
businesses,  and  &x)m  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  Alston,  Superintendent,  Grand 
Canyon  National  Park,  (928)  638-7945. 

Dated:  August  29,  2002. 
Michael  D.  Synoes, 

Director,  Intermountain  Region,  National 

Service. 

(FR  Doc.  02-24055  Filed  9-20-02;  8:45  am] 

BILUNG  CODE  4310-7fr-M 


DEPARTMENT  OF  THE  INTERIOR 


National  Park  Service 


.A. 


integrated  Multimodal  Transporutlon 
Plan/Environmental  Impact  Statement, 
Grand  Teton  National  Park,  WY 

agency:  National  Park  Service.  * 
Department  of  the  Interior. 
ACTION:  Notice  of  Intent  to  prepare  an 
environmental  impact  statement  for  an 
Integrated  Multimodal  Transportation 
Plan,  Grand  Teton  National  Park. 

SUMMARY:  Under  the  provisions  of  the 
National  Environmental  Policy  Act,  the 
National  Park  Service  is  preparing  an 
environmental  impact  statement  for  an 
Integrated  Multimodal  Transportation 
Plan  for  Grand  Teton  National  Park.  The 
environmental  impact  statement  will  be 
approved  by  the  Director,  Intermoimtain 
Region. 

The  Integrated  Multimodal 
Transportation  Plan  will  serve  as  a 
management  and  decision  making  tool 
for  developing  short  and  long-term 
solutions  to  problems  associated  with 
transportation  in  and  around  Grand 
Teton  National  Park.  The  primary 
objectives  of  the  plan  include  (1) 
regional  partnerships  between  the  park 
and  its  gateway  communities  to  reduce 
traffic  impacts  in  both  the  park  and 
surrounding  communities,  minimize 
duplication  of  services  and  facilities, 
and  provide  links  to  regional  pathways 
to  improve  recreational  opportunities  in 
the  park;  (2)  increasing  the  range  of 
travel  mode  choices  vtdthin  the  park, 
other  than  via  private  automobile, 


available  to  visitors,  residents  and 
employees  of  all  ages  and  physical 
abilities;  (3)  provisions  for  sale  travel 
throughout  the  park  by  all  modes;  and 
(4)  protection  of  the  park's  natiiral  and 
cultural  resources  from  impacts 
attributable  to  vehicles  and  visitor  use, 
including  inappropriate  parking  along 
roadways  or  parking  lot  edges,  noise,  air 
quality,  and  wildlife  mortafity. 

The  National  Park  Service  conducted 
public  scoping  (public  meetings  and 
solicitation  of  comments  from  state, 
coimty  and  town  agencies  and 
organizations;  park  neighbors;  state 
historic  preservation  officer;  and 
associated  American  Indian  tribes)  for 
the  Integrated  Multimodal 
Transportation  Plan  from  December, 
2001  to  January,  2002  and  began 
preparing  an  environmental  assessment 
for  a  range  of  draft  alternatives.  Due  to 
the  degree  to  which  potential  impacts 
are  uncertain,  the  National  Park  Service 
is  proceeding  with  preparation  of  an 
environmental  impact  statement. 

DATES:  The  National  Park  Service  will 
conduct  further  public  scoping  for  the 
draft  alternatives  and  environmental 
impact  statement  for  a  period  of  30-days 
beyond  publication  of  diis  Notice  of 
Intent. 

ADDRESSES:  You  may  mail  comments  to: 
Integrated  Midtimodal  Transportation 
Plan,  Superintendent's  Office,  Grand 
Teton  National  Park,  PO  Drawer  170, 
Moose,  WY  83012.  You  may  also  hand- 
deliver  comments  to  the 
Superintendent's  Office,  Grand  Teton 
National  Park,  Moose,  Wyoming  (Attn: 
Integrated  Multimodal  Transportation 
Plan). 

FOR  FURTHER  INFORMATION  CONTACT: 
Superintendent  Steve  Martin,  Grand 
Teton  National  Park,  PO  Drawer  170, 
Moose,  WY  83012;  Tel:  (307)  739-3410; 
FAX:  (307)  739-3440;  e-mail: 
grte_superintendent@nps.gov. 

SUPPl^MENTARY  INFORMATION:  Our 
practice  is  to  make  comments,  including 
names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  thefr  home  address  from 
the  record,  which  we  will  honor  to  the 
extent  allowable  by  law.  If  you  wish  us 
to  withhold  yout  name  and/or  address, 
you  must  state  this  prominently  at  the 
beginning  of  yoiu-  comment.  We  will 
make  all  submissions  bom 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 


Dated:  June  21,  2002. 
R.  Everfaort, 

Acting  Director,  Intermountain  Region. 
[FR  Doc.  02-24062  Filed  9-20-02;  8:45  am] 

BILLINO  COOC  4310-70-P 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Wiidiand  Fire  Management  Plan, 
Environmental  Impact  Statement,  Meea 
Verde  National  Park.  CO 

AGENCY:  National  Park  Service, 
Department  of  the  Interior. 

ACnON:  Notice  of  intent  to  prepare  an 
environmental  impact  statement  for  the 
Wiidiand  Fire  Management  Plan,  Mesa 
Verde  National  Park. 

SUMMARY:  Under  the  provisions  of  the 
National  Enviroiunental  Policy  Act  of 
1969,  the  National  Park  Service  is 
preparing  an  environmental  impact 
statement  for  a  wiidiand  fire 
management  plan  for  Mesa  Verde 
National  Park.  This  effort  will  result  in 
a  new  wiidiand  fire  management  plan 
that  meets  current  policies,  provides  a 
framework  for  making  fire-related 
decisions,  and  serves  as  an  operational 
manual.  Much  has  changed  in  the  park 
and  within  the- agency  since  the  park's 
ciurent  fire  management  plan  was 
adopted  in  1996.  Since  that  time,  Mesa 
Verde  was  subjected  to  three  large 
catastrophic  fires  that  have  physically 
altered  over  60%  of  the  landscape.  In 
addition,  recent  policy  changes 
resulting  from  the  2000  National  Fire 
Plan  indicate  that  a  new  plan  is 
necessary.  The  plan  will  be  developed 
in  consultation  with  local  communities, 
other  federal  and  state  agencies,  the  24 
tribes  legally  associated  with  ihe  park, 
including  the  neighboring  Ute  Moimtain 
Ute  Tribe,  and  all  other  interested  and 
affected  organizations  and  individuals. 
A  range  of  alternatives  will  be 
developed  through  this  planping 
process  and  will  include  a  no-action 
alternative  and  all  other  reasonable 
alternatives.  The  alternatives  will 
consider  fuel  condition,  weather,  air 
quality,  natiu-al  and  cultural  resources, 
safety,  and  structure  protection,  and 
include  a  range  of  appropriate  strategies 
including  full  fire  suppression,  fire  use 
such  as  through  prescribed  fire,  and 
mechanical  fuels  treatment  such  as 
removal  of  hazardous  fuels.  The  plan 
will  identify  the  agencies  preferred 
alternative  and  the  environmentally 
preferred  alternative. 

Issues  to  be  addressed  include  the 
safety  of  the  public,  employees  and 
firefighters;  protection  of  natural  and 
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-cultural  resources;  and  the  protection  of 
rare,  threatened  and  endangered 
species.  Other  issues  include:  allowing 
for  natural  processes  in  ecosystems  and 
varied  habitats;  maintaining  park  values 
including  protection  of  air  quality, 
water  quality,  existing  wilderness  and 
visitor  enjoyment;  protecting  structures 
and  facilities  within  the  park  and  on 
neighboring  lands;  addressing  concerns 
of  the  24  tribes  associated  with  the  park; 
addressing  economic  and  other 
concerns  of  the  park  concessionaire, 
neighboring  communities  including 
local  business  and  the  Ute  Moimtain 
Ute  tribe;  and  developing  partnerships 
with  other  agencies,  organizations,  and 
local  interests.  The  plan  will  also 
address  the  effects  of  emergency  actions 
taken  in  response  to  recent  fires  and 
extreme  lightning  and  weather 
conditions. 

The  scoping  process  will  include 
public  meetings  to  explain  the  planning 
process,  solicit  alternative  ideas,  and 
identify  issues  to  be  addressed  in  the 
plan.  Specific  dates,  times  and  locations 
of  the  meetings  will  be  annoimced  in 
the  local  media  and  will  also  be 
available  by  contacting  the 
Superintendent  of  Mesa  Verde  National 
Park,  hiformation  about  the  planning 
process  as  well  as  copies  of  the  draft 
and  final  plans  will  be  posted  on  the 
park's  Web  site  at  www.nps.gov/meve. 
DATES:  The  public  scoping  process  will 
be  initiated  from  the  date  this  notice  is 
published  in  the  Federal  Register  and 
will  extend  a  minimum  of  60  days. 
ADDRESSES:  Information  will  be 
available  for  public  review  and 
comment  in  the  Mesa  Verde  Park 
Headquarters  (970)  529-4465. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Wiese,  Superintendent,  Mesa 
Verde  National  Park,  P.O.  Box  8,  Mesa 
Verde,  CO  81330,  (970)  529-4465. 
SUPPLEMENTARY  INFORMATION:  If  you 
wish  to  provide  input,  you  may  submit 
your  comments  or  questions  by  any  one 
of  several  methods.  Comments  will  be 
collected  during  the  public  meetings,  or 
can  be  sent  or  hand  delivered  to:  Larry 
Wiese,  Superintendent,  Mesa  Verde 
National  Park,  P.O.  Box  8,  Mesa  Verde, 
CO  81321.  You  may  also  comment  via 
the  Internet  to 

MEVE_PLANmNG@nps.gov.  Please 
submit  Internet  comments  as  an  ASCII 
file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Please  also  include  "Attn:  Fire 
Management  Plan"  and  your  name  and 
return  address  in  your  Internet  message. 
If  you  do  not  receive  a  confirmation 
from  the  system  that  we  have  received 
your  Internet  message,  contact  us 
directly  at  (970)  529-4465.  Our  practice 


is  to  make  comments,  including  names 
and  home  addresses  of  respondents, 
available  for  public  review  during 
regular  business  hours.  Individual 
respondents  may  request  that  we 
withhold  their  home  address  from  the 
record,  which  we  will  honor  to  the 
extent  allowable  by  law.  There  also  may 
be  circumstances  in  which  we  would 
withhold  fit)m  the  record  a  respondent's 
identity,  as  allowable  by  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  We  will  make  all  submissions 
frt)m  organizations  or  businesses,  and 
from  individuals  identifying  themselves 
as  representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

Dated:  May  15,  2002. 
R.  Everfaart, 

Deputy  Director,  Intermountain  Region, 
National  Park  Service. 
[FR  Doc.  02-24069  Filed  9-20-02;  8:45  am] 

BILUNG  0006  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Transportation  Plan,  Environmental 
Impact  Statement,  Mesa  Verde  National 
Park,  Colorado 

AGENCY:  National  Park  Service, 
Department  of  the  Interior. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement  for  the 
Transportation  Plan,  Mesa  Verde 
National  Park. 

SUMMARY:  Under  the  provisions  of  the 
National  Environmental  Policy  Act  of 
1969,  the  National  Park  Service  is 
preparing  an  environmental  impact 
statement  for  the  transportation  plan  for 
Mesa  Verde  National  Park.  This  effort 
will  result  in  a  comprehensive 
transportation  plan  that  considers 
various  means  to  get  visitors  and 
employees  into  the  park,  and  effectively 
manage  use  within  the  park  in  order  to 
enhance  visitor  experience,  protect 
resources  and  otherwise  carry  out  the 
mission  of  the  park.  The  plan  will  be 
developed  in  consultation  with  local 
communities,  other  federal  and  state 
agencies,  the  24  tribes  affiliated  with  the 
park,  including  the  neighboring  Ute 
Mountain  Ute  Tribe,  and  all  other 
interested  and  affected  organizations 
and  individuals.  Alternatives  to  be 
considered  include  no-action,  the 
environmentally  preferred  alternative, 
the  agency-prefeired  alternative,  and 
transportation  options  such  as 
improving  roadway,  parking  and  trail 


facilities,  using  various  ground  and 
aerial  guideway  systems,  applying 
various  visitor  management  strategies, 
and  other  ideas  that  come  out  of  the 
public  process. 

Major  issues  include  protecting 
natural  resources,  systems  and 
processes;  protecting  cultural  resources 
such  as  archeologicai,  ethnographic, 
historic  and  landscape  resources; 
changes  to  the  visitor  experience; 
requirements  of  the  Americans  with 
Disabilities  Act;  local  economic  impacts 
that  may  result  from  any  changes  to 
visitor  use;  cultural  concerns  of  the  24 
affiliated  tribes;  and  impacts  to  park 
operations  and  existing  and  future 
capacity  constraints  of  any  proposed 
transportation  system. 

A  scoping  newsletter  will  be 
distributed  via  mail  and  will  be  posted 
on  the  Internet.  Also,  meetings  will  be 
held  to  solicit  input  frtim  the  public, 
federal  and  state  agencies,  and  affiliated 
tribes.  Copies  of  scoping  information  ~ 
may  be  obtained  from  Larry  T.  Wiese, 
P.O.  Box  8,  Mesa  Verde,  CO  81330, 
(970)  529-4465. 

DATES:  The  scoping  period  will  be  a 
mininiiiiTi  of  60  days  and  v^ll  begin  the 
date  this  notice  is  published  in  the 
Federal  Register. 
ADDRESSES:  Information  vtrill  be 
available  for  public  review  and 
comment  in  die  Mesa  Verde  National 
Park  Headquarters  (970)  529-4465. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  T.  Wiese,  Superintendent,  Mesa 
Verde  National  Park,  (970)  529-4465. 
SUPPLEMENTARY  INFORMATION:  If  you 
wish  to  comment  on  the  scoping 
brochure,  or  any  other  issues  associated 
vdth  the  plan,  you  may  submit  your 
comments  or  questions  by  any  one  of 
several  methods.  You  may  mail 
comments  to  Patricia  Trap,  Planner, 
Mesa  Verde  National  Park,  P.O.  Box  8, 
Mesa  Verde.  CO  81330.  You  may  also 
comment  via  the  Internet  to 
MEVE_PLANNING@nps.gov.  Please 
submit  Internet  comments  as  an  ASCII 
file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Please  also  include  "Attn:  Mesa  Verde 
Transportation  Plan"  and  your  name 
and  return  address  in  your  Internet 
message.  If  you  do  not  receive  a 
confirmation  bom  the"  system  that  we 
have  received  your  Internet  message, 
contact  us  directly  at  (970)  529-4465. 
Finally,  you  may  hand-deliver 
comments  to  Mesa  Verde  National  Park 
Headquarters.  Our  practice  is  to  make 
comments,  including  names  and  home 
addresses  of  respondents,  available  for 
public  review  during  regular  business 
hours.  Individual  respondents  may 
request  that  we  Avithhold  their  home 
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address  from  the  record,  which  we  will 
honor  to  the  extent  allowable  by  law. 
There  also  may  be  circumstances  in 
which  we  would  withhold  from  the 
record  a  respondent's  identity,  as 
allowable  by  law.  If  you  wish  us  to 
withhold  your  name  and/or  address, 
you  must  state  this  prominently  at  the 
beginning  of  your  comment.  We  will 
make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

Dated:  May  15,  2002. 
R.  Everhart, 

Director,  Intermountain  Region,  National 
Park  Service. 

[FR  Doc.  02-24070  Filed  9-20-02;  8:45  am] 
BOJJNQ  CODE  4310-7D-P    > 


DEPARTMENT  OF  THE  INTERIOR 
Environmental  Statements;  Notice  of 


AGENCY:  National  Park  Service. 

ACTION:  Notice  of  intent  for  a  General 
Management  Plan/Environmental 
Impact  Statement  for  Monocacy 
National  Battlefield  (NB),  Maryland. 

SUMMARY:  Under  the  provisions  of  the 
National  Environmental  Policy  Act  of 
1969,  the  National  Park  Service  (NPS)  is 
preparing  an  environmental  impact 
statement  for  the  general  management 
plan  (GMP)  for  Monocacy  National 
Battlefield.  The  planning  effort  will 
result  in  a  comprehensive  general 
management  plan  that  encompass 
preservation  of  cultural  and  natural 
resources,  visitor  use  and  interpretation, 
and  necessary  and  appropriate  facilities. 
In  cooperation  with  local  interests, 
attention  will  also  be  given  to  resources 
outside  the  boimdaries  that  affect  the 
integrity  of  the  battlefield.  Alternatives 
to  be  considered  include  no-action,  the 
preferred  alternative,  and  other 
alternatives  addressing  the  following 
major  issues: 

•  How  can  the  important  natural  and 
cidtural  resources  be  best  protected  and 
preserved,  while  providing  for  visitor 
use  for  present  and  future  generations? 

•  What  level  and  type  of  use  is 
appropriate  to  be  consistent  with  the 
park's  purpose  and  to  relate  to  the 
park's  significance? 

•  What  facilities  are  needed  to  meet 
the  mission  goals  of  the  park  regarding 
natural  and  cultural  resource 
management,  visitor  use  and 
interpretation,  partnerships,  and 
operations? 


The  NPS  is  planning  to  hold  public 
scoping  meetings  regarding  the  project 
during  the  week  of  July  29,  2002. 
Specific  dates,  times,  and  locations  will 
be  annoimced  in  the  local  media,  and 
can  be  obtained  by  contacting  the  park 
superintendent.  The  purpose  of  these 
meetings  is  to  explain  the  planning 
process  and  to  obtain  comments 
concerning  appropriate  resource 
management  desired  visitor  use, 
interpretation,  facilities,  and  issues  that 
need  to  be  resolved.  In  addition  to 
attending  scoping  meetings,  people 
wishing  to  provide  input  to  this  initial 
phase  of  developing  GMP  may  address 
comments  to  the  superintendent. 
Scoping  comments  should  be  received 
no  later  than  60  days  bom  the 
publication  of  this  Notice  of  Intent. 

Conunents;  If  you  wish  to  submit 
issues  or  provide  input  to  this  initial 
phase  of  developing  GMP,  you  may  do 
so  by  any  one  of  several  methods.  In 
addition  to  attending  scoping  meetings, 
you  may  mail  comments  to  Park 
Manager,  Monocacy  National 
Battiefield,  4801  Urbana  Pike,  Frederick, 
Maryland  21704-7307.  You  may 
comment  via  the  Internet  to 
sus(m_trail@nps.gov.  Please  submit 
Internet  comments  as  an  ASCII  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption.  Please  also 
include  "Attention:  GMP  Team"  and 
your  name  and  return  address  in  your 
Internet  message,  ff  you  do  not  receive 
a  confirmation  from  the  system  that  we 
have  received  your  Internet  message, 
contact  Park  Manager  Susan  Trail, 
directly,  at  (301)  662-6980.  Finally,  you 
may  hand-deliver  your  comments  to 
park  headquarters,  Monocacy  National 
Battlefield,  4801  Urbana  Pike,  Frederick, 
Maryland.  Scoping  comments  should  be 
received  no  later  than  60  days  from  the 
publication  of  this  Notice  of  Intent.  Our^ 
practice  is  to  make  comments,  including 
names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regidar  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  addresses  from 
the  record,  which  we  will  honor  to  the 
extent  allowable  by  law.  There  also  may 
be  circumstances  in  which  we  would 
withhold,  bom  the  record,  a 
respondent's  identify,  as  allowable  by 
law.  ff  you  wish  us  to  withhold  your 
name  and/or  address,  you  must  state 
this  prominentiy  at  the  beginning  of 
your  comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  bom 
individuals  identifying  themselves  as 
representatives  or  officials  of 


organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 
FOR  FURTHER  INFORMATION  CONTACT:  Park 
Manager  Susan  Trail,  4801  Urbana  Pike. 
Frederick,  Maryland  21704-7307; 
telephone:  (301)  662-6980;  fax:  (301) 
662-3420;  e-mail:  susanjrail@nps.gov. 

Terry  R.  Carlttrom, 

Regional  Director.  National  Capital  Region. 
(FR  Doc.  02-24049  Filed  9-20-02;  8:45  am] 
BILUNQ  COM  4310-70-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Parte  Service 

Fire  Management  Ptam,  Environmental 
Impact  Statement,  Saguaro  National 
Park,  Arizona 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement  for  the 
Fire  Management  Plan  for  Saguaro 
National  Park. 

SUMMARY:  Under  the  provisions  of  the 
National  Environmental  Policy  Act  of 
1969,  the  National  Park  Service  is 
preparing  an  environmental  impact 
statement  for  the  Fire  Management  Plan 
for  Saguaro  National  Park.  TTiis  effort 
will  result  in  a  new  wildland  fire 
management  plan  that  meets  ciirrent 
policies,  provides  a  framework  for 
making  fire-related  decisions,  and 
serves  as  an  operational  manual. 
Development  of  a  new  fire  plan  is 
compatible  with  the  broader  goals  and 
objectives  derived  bom  the  park 
purposes  that  governs  resources 
management.  Alternatives  to  be 
considered  include  no-action,  the  Fire 
Management  Unit  Based  Plan  Natuiral 
Ignition,  and  Landscape  Plan.  The  no- 
action  alternative  maintains  the  current 
1991  fire  management  plan  strategy  of 
suppression,  prescribed  natural  fire,  and 
prescribed  burning.  The  Fire 
Management  Unit  Based  Plan  Natiual 
Ignition  alternative  would  allow  fires  to 
bum  in  certain  areas  of  the  park  under 
conditions  which  meet  resource 
objectives.  Prescribed  fires  would  be 
carried  out  by  park  personnel  to  reduce 
hazardous  fuel  accumulations  around 
developments  and  near  park 
boundaries.  The  Landscape  Plan  calls 
for  the  National  Park  Service  and 
adjacent  U.S.  Forest  Service  to  jointly 
formulate  a  fire  management  plan  that 
covers  the  entire  landscape  of  the 
Rincon  Mountains  or  a  more  naturally 
bounded  portion  of  the  range. 

Major  issues  include  environmental 
effects  of  the  FMP  that  are  potential 
problems  and  include  depression  of 
plant  and  wildlife  populations, 
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disturbance  of  unique  sites,  increased 
erosion  or  debris  flow,  increased  air 
pollution,  hazards  to  life  and  property, 
visitor  inconvenience,  and  damage  to 
cultural  resources. 

A  scoping  brochure  has  been  prepared 
describing  the  issues  identified  to  date. 
Copies  of  the  brochures  may  be  obtained 
from  Sarah  Craighead,  Superintendent, 
Saguaro  National  Park,  3693  S.  Old 
Spanish  Trail,  Tucson,  AZ  95730.  (520) 
733-5153. 

DATES:  The  Park  Service  will  accept 
comments  from  the  public  for  30  days 
from  the  date  this  notice  is  published  in 
the  Federal  Register. 

ADDRESSES:  Information  will  be 
available  for  public  review  and 
comment  in  the  Fire  Management 
Office,  Saguaro  National  Park,  3693  S. 
Old  Spanish  Trail,  Tucson,  AZ  85730, 
(520) 733-5130. 

FOR  FURTHER  INFORMATION  CONTACT: 
Chuck  Scott,  Fire  Management  Officer, 
Saguaro  National  Park.  (520)  733-5130. 
SUPPLEMENTARY  INFORMATION:  If  you 
wish  to  comment  on  the  scoping 
brochure,  or  any  other  issues  associated 
with  the  plan,  you  may  submit  your 
comments  by  any  one  of  the  several 
methods.  You  may  mail  comments  to 
Chuck  Scott,  Fire  Management  Officer, 
Saguaro  National  Park,  3693  S.  Old 
Spanish  Trail,  Tucson,  AZ  85730.  You 
may  also  comment  via  the  Internet  to 
Chuck_Scott@nps.gov.  Please  submit 
Internet  comments  as  an  ASCII  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption.  Please  also 
include  "Attn:  Fire  Management  Plan" 
and  your  name  and  return  address  in 
your  Internet  message.  If  you  do  not 
receive  a  confirmation  bom  the  system 
that  we  have  received  your  Internet 
message,  contact  us  directly  at  the  Fire 
Management  Office  (520)  733-5130. 
Finally,  you  may  hand-deliver 
comments  to  the  above  address.  Our 
practice  is  to  make  comments,  including 
names  and  home  addresses  of 
respondents,  available  for  public  review 
dxiring  regular  business  hours. 
Individual  respondents  may  request  that 
we  withheld  their  home  address  from 
the  record,  which  we  will  honor  to  the 
extent  allowable  by  law.  There  also  may 
be  circumstances  in  which  we  would 
withhold  from  the  record  a  respondent's 
identity,  as  allow^le  by  law.  If  you 
wish  us  to  withhold  yovu'  name  and/ or 
address,  you  must  state  this 
preeminently  at  the  begiiming  of  your 
comments.  We  will  make  all 
submissions  from  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 


organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

Karen  P.  Wade, 

Director.  Intermountain  Region,  National 

Park  Service. 

[FR  Doc.  02-24060  Filed  9-20-02;  8:45  am] 

BM.UNG  CODE  4310-70-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement  (EIS) 
for  a  right-of-way  request  to  cross  the 
Saint  Croix  National  Scenic  Riverway 
(Riverway)  with  the  Arrowhead — 
Weston  Electric  Transmission  Line 
Project,  Wisconsin. 

SUMMARY:  In  compliance  with  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321  et  seq.),  the 
National  Park  Service  (NPS)  will 
prepare  an  environmental  impact 
statement  (EIS)  to  consider  a  right-of- 
way  request  from  Minnesota  Power  and 
Wisconsin  Public  Service  Corporation 
(the  Utilities).  The  Utilities  are 
requesting  the  right-of-way  in  order  to 
cross  the  Namekagon  River  with  the 
Arrowhead-Weston  Electric 
Transmission  Line  Project. 

The  Arrowhead-Weston  Electric 
Transmission  Line  Project  is  a  proposed 
345-kilovolt  (kV)  bulk  electric 
transmission  line  that  would  reach  220 
miles  from  the  Arrowhead  Substation 
near  Duluth,  Minnesota  to  the  Weston 
Substation  near  Wausau,  Wisconsin. 
According  to  the  applicants,  the 
purpose  of  the  project  is  to  strengthen 
the  bulk  transmission  system  by 
providing  a  second  high-capacity 
connection  across  the  Wisconsin- 
Minnesota  transmission  interface.  The 
Public  Service  Conmiission  of 
Wisconsin,  the  State  Agency  with 
regulatory  authority  for  the  overall 
project,  approved  the  routing  for  the 
line  in  late  2001.  The  Utilities  are  now 
seeking  other  necessary  permits  from 
Federal,  State  and  local  agencies. 

The  State-approved  route  for  the 
Arrowhead-Weston  Project  crosses  the 
Namekagon  River  in  Stinnett  Township, 
approximately  10  river  miles  west  of 
Hayward,  Wisconsin.  The  Namekagon 
River  is  part  of  the  Riverway,  which  is 
administered  by  the  NPS.  The  Utilities 
need  a  right-of-way  permit  from  the  NPS 
to  cross  tihe  Riverway.  The  Utilities 
propose  to  cross  at  an  existing  161-kV 
transmission  line  easement  granted  to 


Xcel  Energy  by  private  landowners  prior 
to  NPS  land  acquisition  in  the  area.  The 
span  of  the  transmission  line  that  would 
be  within  the  Riverway  boundary  is 
4500  feet. 

The  EIS  will  consider  a  range  of 
dtematives  for  the  crossing  including  a 
double-circuit  single  overhead 
transmission  line  combined  with  the 
existing  161-kV  line,  undergroimding 
the  existing  161kV  with  the  proposed 
345-kV  line  built  overhead, 
undergroimding  the  345-kV  line  with 
the  161-kV  line  built  overhead,  and 
undergrounding  both  lines.  Depending 
on  the  alternative,  an  additional  10-55 
feet  of  right-of-way  would  be  required 
on  the  eastside  of  the  existing 
transmission  line  easement.  A  no  action 
alternative  will  be  included  to  provide 
a  baseline  of  existing  conditions  against 
which  to  compare  the  impacts  of  the 
action  alternatives.  An  additional 
alternative  will  be  considered  that 
would  go  around  the  Namekagon  River 
to  the  east  in  order  to  disclose  the 
potential  impacts  should  the  right-of- 
way  request  be  denied.  Since  the  NPS 
has  no  authority  to  require  such  a  route, 
this  alternative  will  be  explored  in  a 
general,  rather  than  site  specific,  sense. 

The  Riverway  was  designated  imder 
the  Wild  and  Scenic  Rivers  Act  in  1968 
(Pubhc  Law  90-542,  as  amended;  16 
U.S.C.  1271-1287)  to  protect  its  free- 
flowing  quality  and  its  outstanding 
natiu-al,  scenic,  aesthetic,  cultural,  and 
recreational  values.  The  EIS  will 
analyze  the  impacts  of  each  alternative 
on  natural  and  cultiu-al  resources,  scenic 
values,  recreation  use,  and  social  and 
economic  resoiu-ces.  Major  issues  to  be 
addressed  in  the  EIS  will  include  the 
impact  of  the  proposed  crossing  on 
scenic  values  and  the  visitor  experience. 
The  responsible  NPS  manager  must 
"determine  whether  or  not  the  proposed 
action  could  lead  to  impairment  of  park 
resources  and  values.  The  information 
presented  in  the  EIS  will  be  used  to 
reach  a  decision  about  the  right-of-way 
request. 

Additional  issues  to  be  addressed  in 
the  EIS  may  be  identified  during  the 
scoping  process.  Federal,  State,  local 
agencies,  and  individuals  or 
organizations  are  invited  to  participate 
in  the  scoping  process.  The  scoping 
process  will  include  the  identification 
of  potential  issues,  the  identification  of 
potential  impact  topics  and  topics  to  be 
analyzed  in  depth,  and  the 
determination  of  potential  cooperiating 
agencies  and  assignment  of 
responsibilities. 

DATES:  A  public  scoping  meeting  in  an 
open  house  format  will  be  held  in  the 
Hayward  area  in  early  fall.  Public  notice 


Federal  Register /Vol.  67,  No.  184 /Monday,  September  23,  2002 /Notices 


59541 


of  the  open  house  will  be  made  in  the 
local  press.  The  public  is  encouraged  to 
attend  the  scoping  meeting  and  send 
written  comments  and  suggestions 
concerning  preparation  of  the  EIS  to  Mr. 
Thomas  Bradley,  Superintendent,  Saint 
Croix  National  Scenic  Riverway,  PO  Box 
708,  401  Hamilton  Street,  Saint  Croix 
Falls,  Wisconsin  54024.  The  NPS  will 
accept  conmients  at  this  address  at  any 
time  during  the  EIS  process.  However, 
to  facilitate  timely  identification  of 
issues  and  impact  topics  to  be  addressed 
in  the  EIS,  the  NPS  recommends  that 
initial  comments  be  submitted  by 
November  1,  2002. 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public 
review.  Individual  respondents  may 
request  we  withhold  their  home  address 
from  the  record,  which  we  will  honor  to 
the  extent  allowable  by  law.  There  may 
also  be  ciramistances  where  we  would 
withhold  from  the  record  a  respondent's 
identity,  as  allowable  by  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  begiiming  of  your 
comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives,  officios,  organizations, 
or  businesses,  available  for  public 
inspection  in  their  entirety. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Jill  Medland,  Compliance  Specialist, 
Saint  Croix  National  Scenic  Riverway, 
PO  Box  708,  401  Hamilton  Street,  Saint 
Croix  Falls,  Wisconsin  54024,  telephone 
715-483-3284,  Extension  609. 

Dated:  September  4,  2002. 
Williain  W.  Schenk, 
Regional  Director,  Midwest  Region. 
[FR  Doc.  02-24066  Filed  9-20-02;  8:45  am] 

BILUNG  COOe  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 
National  Park  Service 

Draft  Environmental  Impact  Statement 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice  of  Intent  (NOI)  to  prepare 
a  Draft  Environmental  Impact  Statement 
(DEIS). 

SUMMARY:  Notice  is  hereby  given  that  in 
accordance  with  the  National 
Environmental  Policy  Act  of  1969,  the 
U.S.  Department  of  the  Interior, 
National  Park  Service  (NPS)  will 
prepare  a  Draft  Environmental  Impact 
Statement  (DEIS)  on  the  Feasibility 
Study  (Special  Resource  Study)  on  the 


Preservation  of  Civil  War  Battlefields 
and  Related  Historic  Sites  along  the 
Vicksburg  Campaign  Trail  in  Arkansas, 
Louisiana,  Mississippi,  and  Tennessee. 
These  sites  will  each  be  examined  with 
a  view  to  how  they  might  best  be 
preserved  and  linked  together  into  the 
Vicksburg  Campaign  Trail.  The  study 
process  entails  evaluating  the  national 
significance,  suitability,  feasibility,  and 
management  options  for  each  identifi^ 
site  according  to  NPS  standards  and 
criteria  established  by  the  Civil  War 
Sites  Advisory  Commission  Report  on 
the  Nation's  Civil  War  Battlefields 
(1993). 

For  each  site,  experts  and  professional 
historians  will  determine  whether  it 
qualifies  as  Tier  I  (nationally 
significant),  Tier  II  (regionally  or  state 
significant),  or  Tier  III  (locally 
significant).  Based  on  this  evaluation, 
some  sites  may  be  recommended  for 
addition  to  the  National  Park  System. 
Protection  and  interpretation  of  sites  not 
recommended  for  addition  to  the 
National  Park  System  will  be  sought  via 
other  arrangements,  that  may  include 
management  by  other  Federal  agencies. 
State  or  local  governments,  non-profit 
organizations  or  private  owners.  These 
different  management  options  form  the 
basis  for  various  alternatives,  the 
environmental  impacts  of  which  will  be 
analyzed  in  the  DEIS.  Through  the 
scoping  process,  the  NPS  welcomes 
suggestions  from  the  public  both  of 
potential  sites  and  possible  management 
options. 

DATES:  Public  meetings  will  be 
conducted  diuing  the  couirse  of  the 
project.  Additional  scoping 
opportunities  such  as  public  meetings, 
newsletters,  etc.  will  be  aimounced  in 
the  local  media.  Representatives  of  the 
NPS  will  be  available  to  discuss  issues, 
resource  concerns,  and  the  planning 
process  at  each  of  the  public  meetings. 
This  Notice  will  also  serve  as  an 
additional  scoping  method.  Persons 
who  may  be  interested  in  or  affected  by 
the  Feasibility  Study/DEIS  are  invited  to 
participate  in  the  scoping  process  by 
responding  to  this  Notice  with  written 
comments.  The  scoping  process  will 
help  define  issues  or  problems  facing 
the  feasibility  study. 
ADDRESSES:  Comments  on  the  Vicksburg 
Campaign  Trail  Feasibility  Study, 
potentid  sites,  management  options, 
and  environmental  issues  that  should  be 
addressed  should  be  directed  to  Bill 
Koning,  National  Park  Service  Planner, 
Denver  Service  Center,  PO  Box  25287, 
12795  W.  Alameda  Parkway,  Denver. 
CO  80225-0287. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  information  concerning 


dates  and  background  on  the  feasibility 
study,  including  a  brochure  describing 
the  process  should  be  directed  to 
William  O.  Nichols,  Superintendent, 
Vicksburg  National  Military  Park,  3201 
Clay  Street,  Vicksburg,  MS  39183,  (601) 
636-0583.  or  Bill  Koning,  National  Park 
Service  Planner,  Denver  Service  Center, 
PO  Box  25287,  12795  W.  Alameda 
Parkway,  Denver.  CO  80225-0287,  (303) 
969-2390. 

SUPPLEMENTARY  INFORMATION:  On  July  4. 
1863,  after  an  eight-month  campaign 
and  siege,  heavily-fortified  Vicksbiu^, 
Mississippi  capitulated  to  Federal  forces 
commanded  by  General  Ulysses  S. 
Grant.  This  surrender  gave  the  Union 
control  of  the  Lower  Mississippi  River 
and  effectively  cut  the  Confederate 
States  of  America  in  half.  It  was 
regarded  by  many  at  the  time,  including 
President  Abraham  Lincoln,  as  one  of 
the  pivotal  events  of  that  great  conflict; 
contemporary  Civil  War  historians 
continue  to  regard  it  in  that  light. 
Grant's  monumental  campaign  to 
capture  the  "Gibraltar  of  the 
Confederacy"  is  seen  by  military 
historians  as  a  brilliant  logistical 
exhibition,  encompassing  long  and 
difficult  flanking  maneuvers,  cavalry 
raids,  pitched  battles,  naval 
engagements,  and  siege  warfare.  Grant's 
triumph  at  Vicksburg  paved  the  way  for 
his  subsequent  battles  at  Chattanooga  in 
November  1863,  and  then — as 
commander  of  all  Union  armies — at  the 
Wilderness  and  Petersburg;  ultimately, 
it  made  possible  his  starring  role  at 
Appomattox  as  well  as  his  eventual 
election  as  President  of  the  United 
States. 

In  November  2000,  Public  Law  106- 
487  authorized  a  feasibilify  study  on  the 
preservation  of  Civil  War  battlefields 
along  the  Vicksburg  Campaign  Trail. 
The  task  is  to  examine  and  evaluate  a 
variety  of  sites  in  four  states  associated 
with  the  Civil  War  events  of  the 
Vicksburg  Campaign.  The  feasibility 
study  is  to  be  completed  within  three 
years  and  is  to  examine  a  large  nimiber 
(over  400)  and  wide  variety  of  sites  in 
Arkansas,  Louisiana,  Mississippi,  and 
Tennessee.  Each  site  will  be  evaluated 
for  national  significance,  as  well  as  the 
suitability  and  feasibility  of  adding  it  to 
the  National  Park  System.  This  DEIS 
will  examine  the  potential 
environmental  effects  of  different 
management  options  for  the  sites  foimd 
to  be  eligible  for  inclusion  in  the 
National  Park  System. 

The  legislation  directs  a  review  of 
current  NFS  programs,  policies,  and 
criteria  to  determine  the  most 
appropriate  means  of  preservation;  to 
make  evaluations  for  the  establishment 
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of  a  site  and  management  entity 
consisting  of  a  unit  of  government  or 
private  non-profit  organization;  and  to 
make  recommendations  to  the  states 
regarding  the  management, 
preservation,  and  interpretation  of 
natural,  cultural  and  historical  resources 
associated  with  the  various  sites. 
Furthermore,  the  legislation  directs  that 
partnerships  among  Federal,  State,  and 
local  governments,  regional  entities,  and 
the  private  sector  be  identified  where 
they  would  provide  an  effective  means 
of  preserving  specific  battlefield  sites. 
Finally,  the  legislation  requires  that 
methods  of  ensuring  continued  local 
involvement  in  the  management  of 
battlefield  sites  be  explored. 

The  responsible  official  for  this  DEIS 
is  Jerry  Belson,  Regional  Director, 
National  Park  Service.  Southeast 
Region,  100  Alabama  Street  SW., 
Atlanta,  Georgia  30303. 

Dated:  lune  19.  2002. 
W.  Thomas  Bro%vn, 

Acting  Regional  Director.  Southeast  Region. 
(FR  Doc.  02-24064  Filed  9-20-02:  8:45  am] 

aiUING  COOE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement  on 
the  Backcountry  Management  Plan  and 
General  Management  Plan  Amendment 
for  Wrangell-St.  Ellas  National  Park 
and  Preserve 

agency:  National  Park  Service,  Interior. 
ACTION:  Backcountry  Management  Plan, 
General  Management  Plan  Amendment, 
and  Environmental  Impact  Statement, 
Wrangell-St.  Elias  National  Park  and 
Preserve,  Alaska. 

summary:  The  National  Park  Service 
(NPS)  is  amending  the  Wrangell-St. 
Elias  National  Park  and  Preserve 
General  Management  Plan  with  a 
Backcoimtry  Management  Plan  and 
accompanying  Environmental  Impact 
Statement  (plan/EIS).  Wrangell-St.  Elias 
National  Park  and  Preserve  was 
established  by  the  1980  Alaska  National 
Interest  Lands  Conservation  Act 
(ANILCA).  With  passage  of  ANILCA, 
Congress  designated  8.9  million  acres  of 
wilderness  within  the  park  and  preserve 
and  set  forth  special  provisions  for 
management  in  recognition  of  the 
unique  situations  and  traditional 
lifeways  of  Alaska. 

The  piupose  of  the  plan/EIS  is  to 
formulate  a  comprehensive  plan  that 
will  provide  management  dh^ction 
during  the  next  15-20  years  for  the 


backcountry  of  Wrangell-St.  Elias 
National  Park  and  Preserve.  The 
backcountry  currently  is  defined  to 
include  the  park's  designated 
wilderness  and  other  non-developed 
areas  of  the  park.  The  Nabesna  and 
McCarthy  roads  would  not  be  included 
in  this  process.  Tracts  in  private 
ownership  are  excluded,  including  the 
settled  areas  of  McCarthy/Kennecott, 
Slana,  Nabesna,  Chisana,  and  May 
Creek.  The  airstrips  associated  with 
these  settlements  would  be  excluded  as 

well. 

Wrangell-St.  Elias  National  Park  and 
Preserve  is  one  of  four  national  park 
imits  in  Alaska  to  initiate  a  backcountry 
management  planning  process  and  GMP 
amendment.  This  notice  of  intent  is 
being  published  simultaneously  with 
notices  to  prepare  plans/EISs  for  Glacier 
Bay  National  Park  and  Preserve  and 
Gates  of  the  Arctic  National  Park  and 
Preserve.  A  plan/EIS  for  Denali  National 
Park  and  Preserve  is  imderway  (64  FR 
49503,  September  13, 1999). 

The  Wrangell-St.  Elias  National  Park 
and  Preserve  plan/EIS  is  being  prepared 
in  response  to  the  increasing  level  and 
diversity  of  activities  in  the  park, 
resource  management  and  protection 
needs,  and  requests  for  activities  and 
facilities  not  anticipated  or  addressed  in 
the  1986  General  Management  Plan. 
Specific  topics  to  be  addressed  in  the 
plan/EIS  include,  but  are  not  limited  to: 
backcountry  hiking,  sport  hunting, 
mountaineering,  aviation,  boating, 
snowmobiling,  dogsledding,  commercial 
services,  administrative  and  scientific/ 
research  activities,  and  the  various 
facilities  related  to  these  activities. 

The  proposed  action  and  other  action 
alternatives  will  assess  variations  in  the 
type  and  levels  of  backcountry  activities 
and  facilities.  Toward  this  end, 
prescriptive  management  zones  will  be 
described  and  allocated  to  park  land  to 
provide  a  spectrum  of  visitor  experience 
opportimities,  resource  conditions,  and 
management  activities  throughout  the 
backcountry  of  Wrangell-St.  Elias 
National  Park  and  Preserve.  A  no-action 
alternative  also  will  be  evaluated. 

The  NPS  requests  written  and  verbal 
comments  about  the  scope  of  the 
planning  process  (e.g.,  issues  and 
concerns,  alternatives,  potential 
environmental  impacts),  from  federal 
and  state  agencies,  local  government. 
Native  tribes,  private  organizations, 
backcountry  users,  and  the  general 
public.  Further  information  on  this 
planning  process  will  be  available 
through  pubic  scoping  meetings,  press 
releases,  web  sites,  and  newsletters. 
Joint  public  scoping  meetings  on  the 
plans/EISs  for  Wrangell-St.  Elias 
National  Park  and  Preserve,  Glacier  Bay 


National  Park  and  Preserve,  and  Gates  of 
the  Arctic  National  Park  and  Preserve 
will  be  held  in  Fairbanks,  Anchorage, 
and  Jimeau,  Alaska,  as  well  as  in 
Seattle,  Washington.  Additional  scoping 
meetings  will  be  held  in  communities 
near  the  respective  parks.  The  public 
will  be  notified  in  the  future  of  the 
specific  dates,  times,  and  locations  of 
the  scoping  meetings. 

The  Wrangell-St.  Elias  draft  plan/EIS 
is  anticipated  to  be  available  for  public 
review  in  the  spring  of  2005.  Public 
meetings  will  be  scheduled  during  the 
60-day  comment  period  after  release  of 
the  draft  plan/EIS. 

Interested  groups,  organizations, 
individuals,  and  government  agencies 
are  invited  to  comment  on  the  plan.  Our 
practice  is  to  make  comments,  including 
names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  administrative  record,  whichwe 
will  honor  to  the  extent  allowable  by 
law.  There  also  may  be  circiunstances  in 
which  we  would  withhold  from  the 
administrative  record  a  respondent's 
identity,  as  allowable  by  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  We  vfill  not,  however, 
consider  anonymous  comments.  We 
will  make  all  submissions  bom 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

The  plan/EIS  is  being  prepared  in 
accordance  with  the  requirements  of  the 
National  Environmental  Policy  Act  of 
1969,  as  amended  (42  U.S.C.  4331  et 
seq.]  and  its  implementing  regulations 
at  40  CFR  Part  1500. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Candelaria,  Superintendent,  Wrangell- 
St.  Elias  National  Park  and  Preserve, 
P.O.  Box  439,  Copper  Center,  Alaska 
99573.  Telephone  (907)  822-5234. 

Dated:  August  22,  2002. 
Ralph  H.  Tingey, 
Acting  Regional  Director,  Alaska. 
[FR  Doc.  02-24052  Filed  9-20-02;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Environmental  Education  Campus 
Devek>pment  Program  at  Crane  Flat, 
Yosemite  National  Park,  Mariposa  and 
Tuolumne  Counties,  CA;  Notice  of 
Intent  To  Prepare  an  Environmental 
impact  Statement 

SUMMARY:  The  National  Park  Service 
(NPS)  intends  to  prepare  an 
Environmental  Lmpact  Statement  (EIS) 
for  the  Environmental  Education 
Campus  Development  Program  at  Crane 
Flat  pursuant  to  the  National 
Environmental  Policy  Act  of  1969.  This 
conservation  planning  and 
environment^  impact  analysis  effort 
could  potentially  result  in  a  program 
that  would  redevelop  and  expand 
outdoor  enviromnental  education 
facilities  at  Crane  Flat  in  Yosemite 
National  Park.  Pursuant  to  a  1971 
cooperative  agreement,  Yosemite 
Institute  currentiy  operates  the  campus 
at  Crane  Flat,  along  the  Tioga  Road  in 
Yosemite  National  Park,  Califomia. 

Background 

The  proposed  expansion  is  intended 
to  create  a  Environmental  Education 
campus  within  Yosemite  National  Park 
that  is  in  close  proximity  to  Yosemite 
Valley  and  which  enables  Yosemite 
Institute  to  provide  sustainable  high- 
quality  educational  facilities  and 
programs,  overnight  accommodations 
for  students,  and  food  service  for 
students  at  a  cost  that  is  affordable  for 
diverse  and  underserved  audiences, 
ranging  from  school  aged  groups  to 
adults.  The  ciurent  campus  at  Crane 
Flat  is  not  able  to  sustain  an 
environmental  education  program'and 
the  existing  structures  need 
rehabilitation  or  replacement. 

Public  Involvement 

The  NPS  will  conduct  a  conservation 
planning  and  environmental  impact 
analysis  effort  for  the  proposed 
Environmental  Education  Campus 
Development  Progmm  at  Crane  Flat.  At 
this  time,  the  NPS  invites  the  public, 
other  Federal  agencies,  American  Indian 
tribes,  state  and  local  governments,  and 
all  other  interested  parties  to  participate 
in  the  initial  scoping  and  in  the 
alternative  development  process.  For 
initial  scoping  and  alternative 
development,  the  most  useful  comments 
are  those  that  identify  concerns  and 
issues,  provide  essential  environmental 
information,  and  suggest  reasonable 
design  alternatives  the  park  should 
consider  in  initiating  the  EIS  process. 
All  respondents  will  later  have  an 


opportunity  to  review  the  Draft  EIS  and 
submit  additional  comments. 

Dining  the  period  when  the 
Environmental  Education  Campus 
Development  Program  is  open  for  public 
scoping  comments,  two  scoping 
meetings  will  be  held  on  June  26  and 
June  29,  2002.  Both  meetings  will  be 
conducted  at  the  East  Auditorium  in 
Yosemite  Valley,  Yosemite  National 
Park,  from  2  pm  to  9  pm.  In  addition, 
on  June  29,  2002  there  will  be  afternoon 
site  tours  of  the  existing  campus  at 
Crane  Flat,  from  1  pm  to  5  pm. 
Individuals,  organizations,  and  agencies 
wishing  to  provide  written  comments 
on  issues  or  concerns  may  respond  by 
e-mail,  mail  or  fax.  All  comments  must 
be  postmarked  or  transmitted  not  later 
than  45  days  following  the  publication 
of  the  Notice  of  Intent  in  the  Federal 
Register.  Conunents  should  be 
addressed  to  the  Superintendent, 
Yosemite  National  Park,  Ann: 
Environmental  Education  Campus 
Development  Program  at  Cmne  Flat, 
P.O.  Box  577,  Yosemite  National  Park, 
CA  95389  (Fax  to  209/379-1294,  e-mail 
to  yoseplanning&nps.gov.). 

If  individuals  submitting  comments 
request  that  their  name  or  /and  address 
be  withheld  from  public  disclosure,  it 
will  be  honored  to  the  extent  allowable 
by  law.  Such  requests  must  be  stated 
prominently  in  the  beginning  of  the 
comments.  There  also  may  be 
circumstances  wherein  the  NPS  will 
withhold  a  respondent's  identity  as 
allowable  by  law.As  always:  NPS  will 
make  available  to  public  inspection  all 
submissions  bom.  organizations  or 
businesses  and  from  persons  identifying 
themselves  as  representatives  or 
officials  of  organizations  and 
businesses;  and,  anonymous  comments 
may  not  be  considered. 

Future  Information 

Updated  information  about  this 
conservation  planning  and 
environmental  impact  analysis  process 
will  be  distributed  via  mailings,  regional 
and  local  news  media,  and  the  Yosemite 
National  Park  Web  page  [http:// 
www.nps.gov/yose/planning).  Responses 
to  this  Notice  will  be  used  to  update  the 
mailing  list  of  people  interested  in 
receiving  future  information  as  the 
environmental  documents  are 
developed.  Please  contact  the  NPS  by 
mail,  e-mail,  or  fax  at  the  appropriate 
number  request  placement  on  the 
mailing  list.  For  all  types  of  requests 
please  be  sure  to  include  yoiu-  mailing 
address. 

Decision  Process 

Availability  of  the  Draft  EIS  for  review 
and  written  comment  will  be  officially 


announced  by  Notice  of  Availability  in 
the  Federal  Register,  through  local  and 
regional  news  media,  the  above  listed 
web  site,  and  direct  mailing.  At  this 
time  the  Draft  EIS  is  anticipated  to  be 
available  for  public  review  and 
comment  in  spring  2003.  Comments  on 
the  Draft  EIS  will  be  fully  considered 
and  incorporated  into  the  Final  EIS  as 
appropriate.  At  this  time  it  is 
anticipated  that  the  Final  EIS  will  be 
completed  in  Winter  2003.  As  a 
delegated  EIS,  the  official  responsible 
for  the  decision  is  the  Regional  Director, 
Pacific  West  Region,  National  Park 
Service;  subsequentiy  the  official 
responsible  for  implementation  would 
be  the  Superintendent,  Yosemite 
National  Park. 

Dated:  June  6,  2002. 
James  R.  Shevock, 

Acting  Regional  Director,  Pacific  West  Region. 
[FR  Doc.  02-24056  Filed  9-20-02;  8:45  am] 

BHJJNO  COOE  4310-70-M 


DEPARTMENT  OF  THE  INTERIOR 

NatkMMi  Park  Sendee 

Notice  of  Meeting  of  ConcesskMis 
Ktenagement  Advisory  Board 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice  of  meeting  of 
Concessions  Management  Advisory 
Board. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act  (Public 
Law  92^63,  86  Stat.  770,  5  U.S.C.  App 
1,  Section  10),  notice  is  hereby  given 
that  the  Concessions  Management 
Advisory  Board  will  hold  its  next 
meeting  October  22  and  23,  2002  in 
Yosemite  National  Park  in  Califomia. 
The  meeting  will  be  held  at  the 
Ahwahnee  Hotel  in  the  Tudor  Lounge. 
The  Board  meeting  will  convene  at  8:30 
a.m.  and  will  adjourn  at  4:30  p.m.  daily. 
SUPPLEMENTARY  tNFORMATION:  The 
Concessions  Management  Advisory 
Board  was  established  by  Titie  IV, 
Section  409  of  the  National  Parks 
Omnibus  Management  Act  of  1998, 
November  13, 1998,  (Pub.  L.  105-391). 
The  piupose  of  the  Board  is  to  advise 
the  Secretary  and  the  National  Park 
Service  on  matters  relating  to 
management  of  concessions  in  the 
National  Park  System. 

The  proposed  agenda  for  the  meeting 
consists  of  the  following: 

Tuesday,  October  22, 2002 

8:30  a.m.  Convene  Business  Meeting 
(Call  to  Order/Introductions/ Agenda  Review/ 
Approval  of  Minutes  from  February  27 
Meeting) 
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9  a.m.  Report  from  WASO  on  Board 

recommendations 
9:30  a.m.  Discussion  of  Proposed  WASO 

Reorganization 
10:15  a.m.  Break 
10:30  a.m.  WASO  updates 
— Commercial  Use  Authorizations 
— Handcraft  Regulations 
—Workshop  (How  to  Do  Business  with  the 

MPS) 
— Contract  Training 

"^Update  from  Concession  Program  Center, 
Denver  1  '■ 

Noon  Lunch  [ 

1:15  p.m.  Report  from  Regions  on  New  or 
Extraordinary  Initiatives/Efficiencies 
2:15  p.m.  Comments  from  National  Park 
Hospitality  Association 

3  p.m.  Break 

3:15  p.m.  Update  on  GAO's  Report  on  "Tax 
Exempt  Organizations"  Improvements 
Possible  in  Public,  IRS.  and  State 
Oversight  of  Charities 

4:30  p.m.  Adjourn  Business  Meeting 

Wednesday,  October  23, 2002 

8:30  a.m.  Reconvene  Meeting 

8:35  a.m.  Report  an  Core  Menu  Concept  for 

Retail  Pricing  and  Update  on  Pricing 

Program 
9:15  a.m.  Report  on  Updating  of  Evaluation 

Program  Standards 
10:15  a.m.  Break 
10:30  a.m.  Non-Appropriated  Fund 

Instrumentality 
Noon  Lunch 

1:15  p.m.  Reconvene  Meeting 
1:30  p.m.  Discussion  of  Draft  Handcraft 

Policy 
2:30  p.m.  Presentation  on  Concessions 

Program  Center,  Denver 
-3:15  p.m.  Break 
3:30  p.m.  Public  Comment 

4  p.m.  Other  Business — Advisor>'  Board 

(1)  Re-appointments  of  Board  Members 

(2)  When  and  where  next  meeting  will  be 
held 

(3)  Topics  to  be  discussed  at  next  meeting 

5  p.m.  Meeting  Concluded 

The  meeting  will  be  open  to  the 
public,  however,  facilities  and  space  for 
accommodating  members  of  the  public 
are  limited,  and  persons  will  be 
accommodated  on  a  first-come-first- 
served  basis. 

Assistance  to  Individuals  With 
Disabilities  at  the  Public  Meeting 

The  Ahwahnee  Hotel  is  designated  as 
a  National  Historic  Landmark  and  some 
of  its  meeting  rooms  are  only  accessible 
by  stairs.  Members  of  the  public 
planning  to  attend  and  needing  an 
auxiliary  aid  or  service  to  participate  in 
the  meeting  (e.g.,  interpreting  service, 
assistive  listening  device,  or  materials  in 
an  alternate  format),  should  notify  the 
contact  person  listed  in  this  notice  at 
lease  2  weeks  before  the  scheduled 
meeting  date.  Attempts  will  be  made  to 
meet  any  request(s)  we  receive  after  that 
date,  however,  we  may  not  be  able  to 
make  the  requested  auxiliary  aid  or 


service  available  because  of  insufficient 
time  to  arrange  for  it. 

Anyone  may  file  with  the  Board  a 
written  statement  concerning  matters  to 
be  discussed.  The  Board  may  also 
permit  attendees  to  address  the  Board, 
but  may  restrict  the  length  of  the 
presentations,  as  necessary  to  allow  the 
Board  to  complete  its  agenda  within  the 
allotted  time. 

Interested  persons  may  make  oral/ 
written  presentations  to  the  Board 
during  the  business  meeting  or  file 
written  statements.  Such  requests 
should  be  made  to  the  Director,  National 
Park  Service,  attention:  Manager, 
Concession  Program,  at  lease  7  days 
prior  to  the  meeting.  Further 
information  concerning  the  meeting 
may  be  obtained  from  National  Park 
Service,  Concession  Program  Division, 
1849  C  Street,  NW,  Room  7313, 
Washington,  DC  20240,  Telephone  202/ 
565-1210. 

Draft  minutes  of  the  meeting  will  be 
available  for  public  inspection 
approximately  4  weeks  after  the 
meeting,  in  room  7313,  Main  Interior 
Building,  1849  C  Street,  NW., 
Washington,  DC. 

Dated:  August  20,  2002. 
A.  Durand  Jones, 

Acting  Director,  National  Park  Service. 
[FR  Doc.  02-24045  Filed  9-20-02;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 


National  Park  Service 

National  Preservation  Technology  and 
Training  Board:  IMeeting 

agency:  National  Park  Service,  Interior. 
ACTION:  Notice. 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act,  5  U.S.C.  Appendix  (1988).  that  the 
National  Preservation  Technology  and 
Training  Board  will  meet  on  November 
13  and  14,  2002,  in  Nachitoches,  LA. 

The  Board  was  established  by 
Congress  to  provide  leadership,  policy 
advice,  and  professional  oversight  to  the 
National  Center  for  Preservation 
.  Technology  and  Training  (NCPTT),  as 
required  under  the  National  Historic 
Preservation  Act  of  1966,  as  amended 
(16  U.S.C.  470). 

The  Board  will  meet  in  the 
Nachitoches  Room  of  Russell  Hall,  on 
the  campus  of  Northwestern  State 
University  of  Louisiana,  Nachitoches, 
LA.  Wednesday,  November  13,  the 
meeting  will  start  at  9:00  a.m.  and  end 
no  later  than  5:00  p.m.  On  Thursday, 
November  14,  the  meeting  will  start  at 


9:00  a.m.  and  end  no  later  than  12:00 
p.m.  Matters  to  be  discussed  will 
include  National  Park  Service  updates 
on  fiscal  year  2003  budget  and 
administration  issues,  NCPTT  work 
plan,  reports  from  partners,  the  strategic 
and  business  plans  of  NCPTT,  and  new 
business. 

The  meeting  is  open  to  the  public. 
Facilities  and  space  for  accommodating 
members  of  the  public  are  limited, 
however,  and  persons  will  be 
accommodated  on  a  first-come,  first- 
served  basis.  Any  member  of  the  public 
may  file  a  written  statement  concerning 
the  matters  to  be  discussed. 

Persons  wishing  more  information 
concerning  this  meeting,  or  who  wrish  to 
submit  vmtten  statements,  may  contact 
Mr.  de  Teel  Patterson  Tiller,  Deputy 
Associate  Director,  Historic 
Preservation,  Recreation,  and 
Partnerships,  1849  C  Street  NW-3128 
MIB,  Washington,  DC  20240,  telephone 
(202)  208-7625.  Increased  security  in  the 
Washington,  DC,  area  may  cause  delays 
in  the  delivery  of  U.S.  Mail  to 
Government  offices.  In  addition  to  mail 
or  commercial  delivery,  please  fax  a 
copy  of  the  written  submission  to  Mr. 
Tiller  at  (202)  208-7625. 

Minutes  of  the  meeting  will  be 
available  for  public  inspection  about  8 
weeks  after  the  meeting  at  the  office  of 
the  Associate  Director,  Historic 
Preservation,  Recreation,  and 
Partnerships,  1849  C  Street  NW,  Room 
3128,  Washington,  DC. 

Dated:  August  20,  2002. 
de  Teel  Patterson  Tiller, 

Deputy  Associate  Director,  Historic 
Preservation,  Recreation,  and  Partnerships. 
(FR  Doc.  02-24071  Filed  9-20-02;  8:45  am) 
BILUNG  CODE  4310-70-S 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Presidential  Commission  for  the 
National  Museum  of  African  American 
History  and  Culture;  Meeting 

agency:  National  Park  Service,  Interior. 
ACTKW:  Notice  of  meeting. 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act,  5  U.S.C.  Appendix,  that  the 
Presidential  Commission  for  the 
National  Museum  of  African  American 
History  and  Culture  will  meet 
September  on  24th  and  25th,  2002.  at 
the  Radisson  Hotel  in  Georgetown,  at 
2121  P  Street,  NW.  Washin^on,  D.C. 
The  Commission  will  convene  at  8  a.m. 
on  the  24th  and  at  8  a.m.  on  the  25th. 
The  Commission  will  adjourn  at  5  p.m. 
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on  September  24th  and  at  2:45  PM  on 
September  25th. 

During  the  morning  session  on 
September  24th,  2002,  the  Executive 
Committee  and  the  following 
subcommittees  vdll  present  reports  from 
their  respective  committees:  Mission 
Role  and  Vision  Committee;  Site  and 
Building  Conunittee;  Legislation,  Public 
Liaison  Committee;  Fundraising, 
Finance  and  Budget  Conunittee  and  the 
Governance  and  Organization 
Committee.  During  the  afternoon 
session,  the  Commission  will  discuss 
the  status  of  legislative  initiatives 
surrounding  Public  Law  107-106, 
which  established  the  Commission.  The 
project's  program  and  planning 
contractors".  Montage  Inc.;  E.  Vemer 
Johnson;  and  the  Freelon  Group,  and 
The  Taft  Organization,  the  fundraising 
contractor,  will  also  address  the 
Commission.  These  contractors  will 
discuss  the  status  of  research  and 
studies  being  conducted  to  assist  in  the 
preparation  of  reports  that  the 
Commission  will  submit  to  the 
President  and  Congress. 

On  the  morning  of  September  25th, 
the  Commission  will  be  briefed 
regarding  alternate  project  locations  for 
the  Museum  on  or  adjacent  to  the 
National  Mall.  Commissioners  will  tour 
the  sites  following  the  briefing.  In  the 
afternoon,  the  commissioners  will 
reconvene  to  further  discuss  site  and 
building  alternatives  and  to  determine 
^  which  sites  require  additional 
evaluation. 

Due  to  the  tmexpected  cancellation  of 
the  original  meeting  space  and  the 
additional  time  required  to  locate  an 
alternate  site,  this  notice  could  not  be 
published  at  least  15  days  prior  to  the 
meeting  date.  The  National  Park  Service 
regrets  this  delay,  but  is  compelled  to 
hold  the  meeting  as  scheduled  because 
of  the  significant  sacrifice  rescheduling 
would  require  of  Commissioners  who 
have  adjusted  their  schedules  to 
accommodate  the  proposed  meeting 
date. 

The  Commission  meeting  is  open  to 
the  public.  Space  and  facilities  to 
accommodate  the  public  are  limited  and 
attendees  will  be  accommodated  on  a 
first-come  basis. 

Assistance  to  Individuak  With 
Disabilities  at  the  Public  Meeting 

The  meeting  site  is  accessible  to 
individuals  with  disabilities.  If  you  plan 
to  attend  and  will  need  an  auxiliary  aid 
or  service  to  participate  in  the  meeting 
(e.g.,  interpreting  service,  assistive 
listening  device,  or  materials  in  an 
alternative  format),  notify  the  contact 
person  listed  in  this  notice  at  least  two 
weeks  (2  weeks)  before  the  scheduled 


meeting  date.  Attempts  will  be  made  to 
meet  any  request(s)  we  receive  after  that 
date,  however  we  may  not  be  able  to 
make  the  requested  auxiliary  aid  or 
service  available  because  of  insufficient 
time  to  arrange  for  it. 

Anyone  may  file  a  written  statement 
concerning  the  establishment  of  a 
National  Museum  for  African  American 
History  and  Culture  with  the 
Conmiission.  The  Commission  may  also 
permit  attendees  to  address  the 
assembled  Commission,  but  may  restrict 
the  length  of  the  presentations,  as 
necessary  to  allow  the  Commission  to 
complete  its  agenda  within  the  allotted 
time. 

Anyone  who  vnshes  further 
information  concerning  the  meeting,  or 
who  wishes  to  submit  a  written 
statement,  may  contact  Charlene  Dwin 
Vaughn.  Staff  to  the  Commission, 
National  Museum  of  African  American 
History  &  Culture,  National  Park 
Service,  1849  C  Street,  NW., 
Washington,  DC  20240 — (telephone 
(202)  208-1227). 

Draft  minutes  of  the  meeting  will  be 
available  for  public  inspection 
approximately  12  weeks  after  the 
meeting,  in  room  3327,  Main  Interior 
Building,  1849  C  Street,  NW., 
Washington,  DC. 

Stephanie  Majmor, 

Acting  Project  Director.  National  Museum  of 
African  American  History  and  Culture, 
Presidential  Commission. 

[FR  Doc.  02-24063  Filed  9-20-02;  8:45  am] 
MUJNG  COM  431(>-7D-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Trail  of  Tears  National  Historic  Trail 
Advisory  Council;  Notice  of  Meeting 

Notice  of  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act,  Public  Law  92-463,  that  a  meeting 
of  the  Trail  of  Tears  National  Historic 
Trail  Advisory  Council  will  be  held 
October  15,  2002,  8  a.m.,  at  the  Holiday 
Inn  City  Center,  700  Rogers  Avenue, 
Fort  Smith,  Arkansas,  72901. 

The  Trail  of  Tears  National  Historic 
Trail  Advisory  Council  was  established 
administratively  under  authority  of 
Section  3  of  public  Law  91-383  (16 
U.S.C.  ls-2(c)),  to  consult  with  the 
Secretary  of  tbe  Interior  on  the 
implementation  of  a  comprehensive 
plan  and  other  matters  relating  to  the 
Trail,  including  certification  of  sites  and 
segments,  standards  for  erection  and 
maintenance  of  markers,  preservation  of 
trail  resources,  American  Indian 
relations,  visitor  education,  historical 


research,  visitor  use,  cooperative 
management,  and  trail  administration. 

The  matters  to  be  discussed  include: 

•  NPS  work  plan  for  Fiscal  Year  2003. 

•  Trail  budget. 

•  Comprehensive  Management  and 
Use  Plan  implementation  strategies. 

•  Interpretive  planning  needs  for  the 
Trail  of  Tears  National  Historic  Trail. 

The  meeting  will  be  open  to  the 
public.  However,  facilities  and  space  for 
accommodating  members  of  the  public 
are  limited,  and  persons  vtdll  be 
accommodated  on  a  first-come,  first- 
served  basis.  Any  member  of  the  public 
may  file  a  written  statement  concerning 
the  matters  to  be  discussed  with  Jere 
Krakow,  Acting  Superintendent. 

Persons  wishing  further  information 
concerning  this  meeting,  or  who  wish  to 
submit  written  statements  may  contact 
the  Superintendent,  Long  Distance 
Trails  Group  Office — Santa  Fe,  National 
Park  Service,  P.O.  Box  728,  Santa  Fe, 
New  Mexico  87504-0728,  telephone 
(505)  988-6888.  Minutes  of  the  meeting 
will  be  available  for  public  inspection  at 
the  Office  of  the  Superintendent  located 
in  Room  1081,  Paisano  Building,  2968 
Rodeo  Park  Drive  West,  Santa  Fe.  New 
Mexico. 

Dated:  August  17,  2002. 
John  T.  Conoboy, 
Acting  Superintendent. 
(FR  Doc.  02-24042  Filed  9-20-02;  8:45  am) 
BKIMO  CODE  4310-70-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
September  7,  2002. 

Pursuant  to  §  60.13  of  36  CFR  Part  60 
written  comments  concerning  the 
significance  of  these  properties  under 
the  National  Register  criteria  for 
evaluation  may  be  forwarded  by  United 
States  Postal  Service,  to  the  National 
Register  Historic  Places,  National  Park 
Service,  1849  C  St.  NW,  NC400. 
Washington,  DC  20240;  by  all  other 
carriers,  National  Register  of  Historic 
Places,  National  Park  Service,  1201  Eye 
St.  NW.,  8th  floor.  Washington  DC 
20005;  or  by  fax,  202-343-1836.  Written 
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or  faxed  comments  should  be  submitted 
by  CDctober  8,  2002.  j 

Carol  D.  ShuU, 

Keeper  of  the  National  Register  of  Historic 
Places. 

ARIZONA 
Maricopa  County 

Initial  Point  of  the  Gila  and  Salt  River  Base 
Line  and  Meridian,  Summit  of  Monument 
Hill  at  115th  Ave.  and  Baseline  Rd., 
Avondale.  02001137 

COLORADO  j 

Boulder  County  ' 

North  St.  Vrain  Creek  Bridge.  (Highway 

Bridges  in  Colorado  MPS)  CO  7  at  milepost 

32.98.  Lyons.  02001159 

Costilla  County 

Rito  Seco  Creek  Culvert.  (Highway  Bridges  in 
Colorado  MPS)  CO  142  at  milepost  33.81. 
San  Luis,  02001146 

Denver  County 

South  Platte  River  Bridges,  (Highway  Bridges 
in  Colorado  MPS)  1-25  at  milepost  210.53. 
Denver.  02001128 

Douglas  County 

Cherry  Creek  Bridge,  (Highway  Bridges  in 
Colorado  MPS)  CO  83  at  milepost  46.30. 
Franktown.  02001147 

Eagle  County 

Dotsero  Bridge,  (Highway  Bridges  in 
Colorado  MPS)  1-70  Service  Rd.  at 
milepost  133.51.  Dotsero,  02001155  Eagle 
River  Bridge,  (Highway  Bridges  in 
Colorado  MPS)  US  6  at  milepost  150.24, 
Eagle,  02001156 

Wolcott  Bridge, 

(Highway  Bridges  in  Colorado  MPS)  CO  131 
at  milepost  0.07.  Wolcott.  02001157 

El  Paso  County 

Black  Squirrel  Creek  Bridge,  (Highway 
Bridges  in  Colorado  MPS)  US  24  at 
milepost  327.33.  Falcom.  02001158 

Little  Fountain  Creek  Bridge, 

(Highway  Bridges  in  Colorado  MPS)  CO  115 
.at  milepost  36.84,  Widefield,  02001153 

Fremont  County 

,  Main  Street  Bridge,  (Highway  Bridges  in 
Colorado  MPS)  CO  115  at  milepost  8.90. 
Florence.  02001145 

Rio  Grande  Railroad  Viaduct 

(Highway  Bridges  in  Colorado  MPS)  CO  120 
at  milepost  0.17.  Florence,  02001148 

Gunnison  County       j 

Gunnison  River  Bridge  I,  (Highway  Bridges 
in  Colorado  MPS)  US  50  Service  Rd.  at 
milepost  155.41,  Gunnison,  02001152 

Gunnison  River  Bridge  n, 

(Highway  Bridges  in  Colorado  MPS)  US-50 
Service  Rd.  at  milepost  155.59,  Gunnison, 
02001151 


Huerfano  County 

Maitland  Arroyo  Bridge.  (Highway  Bridges  in 
Colorado  MPS)  CO  69  at  Milepost  3.0. 
Walsenburg.  02001134 

Kit  Carson  County 

Spring  Creek  Bridge,  (Highway  Bridges  in 
Colorado  MPS)  US  24  at  milepost  430.32. 
Vona.  02001143 

Larimer  County 

Big  Thompson  River  Bridge  I.  (Highway 
Bridges  in  Colorado  MPS).  US  34  at 
milepost  65.53,  Estes  Park,  02001144 

Big  Thompson  River  Bridge  II,  (Highway 
Bridges  in  Colorado  MPS).  US  34  at 
milepost  66.22,  Estes  Park.  02001141 

Big  Thompson  River  Bridge  III,  (Highway 
Bridges  in  Colorado  MPS).  US  34  at 
milepost  85.15.  Loveland,  02001139 

Big  Thompson  River  Bridge  IV.  (Highway 
Bridges  in  Colorado  MPS),  US  34  at 
milepost  86.04,  Loveland.  02001140 

Fort  Collins  Armory.  314  E.  Mountain  Ave.. 
Fort  Collins,  02001133 

Wind  Ridge,  1397  Clara  Dr..  Estes  Park. 
02001130 

Mesa  County 

Colorado  River  Bridge.  (Highway  Bridges  in 
Colorado  MPS),  1-70  Frontage  Rd.  at 
milepost  62.90,  De  Beque.  02001154 

Montrose  County 

Dolores  River  Bridge,  (Highway  Bridges  in 
Colorado  MPS).  CO  90  at  milepost  15.22. 
Bedrock,  02001150 

Park  County 

EM  Ranch,  (Ranching  Resources  of  South 
Park.  Colorado  MPS).  Cty  Rd.  439.  Hartsel, 
02001142 

Prowers  County 

Granada  Bridge,  (Highway  Bridges  in 
Colorado  MPS).  US  385  at  milepost  97.32. 
Granada.  02001138 

Pueblo  County 

Santa  Fe  Avenue  Bridge.  (Highway  Bridges  in 

Colorado  MPS).  US-50  at  milepost  1.33, 

Pueblo,  02001149 
St.  Charles  River  Bridge.  (Highway  Bridges  in 

Colorado  MPS).  1-50  at  milepost  7.77. 

Devine.  02001131 

Rio  Grande  County 

Denver  &  Rio  Grande  Railroad  South  Fork 
Water  Tank,  (Railroads  in  Colorado.  1858- 
1948  MPS).  US-160.  South  Fork.  02001132 

Washington  County 

Plum  Bush  Creek  Bridge.  (Highway  Bridges 
in  Colorado  MPS),  US  36  at  milepost 
138.16,  Last  Chance,  02001135 

West  Plum  Bush  Creek  Bridge.  (Highway 
Bridges  in  Colorado  MPS).  US  36  at 
milepost  134.59,  Last  Chance,  02001136 

Weld  County 

Little  Thompson  River  Bridge.  (Highway     , 
Bridges  in  Colorado  MPS).  1-25  Service  Rd. 
at  mipepost  249.90.  Berthoud.  02001129 


INDIANA 
Cass  County 

Tousley.  Henry.  House,  1912  High  St..    . 
Logansport.  02001167 

Dubois  County 

Woebkenberg.  )ohaim  Bernard,  Farm,  1512  E. 
Mariah  Hill  Rd..  Feminand,  02001165 

Lake  County 

Wynant.  Wilbur,  House.  600  Fillmore  St.. 
Gary,  02001168 

Madison  County 

Elwood  Downtown  Historic  District,  Roughly 
bounded  by  Duck  Creek.  N.  A  St..  16th  St., 
and  S.  C  St..  Elwood.  02001175 

Montgomery  County 

Seybold.  George,  House.  Ill  E.  Main  St., 
Waveland.  02001172 

Orange  County 

Lynd  School,  (Indiana's  Public  Common  and 
High  Schools  MPS),  723  N.  Lynd  R.,  0.6 
mi.  N  of  jet.  of  IN  56  and  Lynd  Rd.. 
Orleans.  02001169 

Steuben  County 

Collins  School,  (Indiana's  Public  Common 
and  High  Schools  MPS),  IN  120,  0.7  mi.  E 
of  Cty.  Rte  450W,  Fremont,  02001173    - 

Switzerland  County 

Schenck.  Benjamin.  Mansion.  206  W. 
Turnpike  St.,  Vevay,  02001174 

Vigo  County 

Washington.  Booker  T..  School.  (Indiana's 
Public  Common  and  High  Schools  MPS), 
1201  S.  13th  St..  Terre  Haute,  02001170 

Wayne  County 

Reeveston  Place  Historic  Disbict.  Bounded 
by  South  B.  South  E.  South  16th  and  South 
23rd  Sts..  Richmond,  02001171 

LOUISIANA 

Orleans  Parish 

Eagle  Saloon  Building.  401-403  South 

Rampart, 
New  Orleans,  02001160 
Iroquois  Theater,  413-415  S.  Rampart  St., 

New  Orieans,  02001161 
Kamofsky  Tailor  Shop— House.  427-431  S. 

Rampart  St..  New  Orleans,  02001 162 

MISSOURI 

Dade  County 

Washington  Hotel,  2  S.  Main  St.,  Greenfield, 
02001178 

Livingston  County 

Chillicothe  Commercial  Historic  District, 
(Chillicothe,  Missouri  MPS)  Roughly 
bounded  Clay,  Ann.  Washington,  and 
Locust  Sts.,  Chillicothe,  02001176 

Courthouse  Square  Historic  District, 
(Chillicothe,  Missouri  MPS)  Roughly 
bounded  by  Calhoun,  )ackson,  Washington, 
and  Elm  Sts.,  Chillicothe,  02001177 

St.  Louis  Independent  city  Syndicate  Trust 
Building.  915  Olive  St..  St.  Louis 
(Independent  City).  02001166 
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NEW  MEXICO 
Bernalillo  County 

Aldo  Leopold  Neighborhood  Historic 
District.  (Twentieth  Century  Suburban 
Growth  of  Albuquerque  MPS)  105-135 
Fourteenth  St.,  SW.,  Albuquerque, 
02001164 

Santa  Fe  County 

Don  Caspar  Bridge,  Don  Caspar  Ave.  crossing 
over  the  Santa  Fe  R.  bet.  Alameda  and  E. 
De  Vargas  Sts..  Santa  Fe.  02001163 

NORTH  CAROLINA 

Stanly  County 

Five  Points  Historic  District,  Jet.  of  E.  Main 
St.,  Pee  Dee  Ave.,  and  4th  St..  Albermarle, 
02001179 

OREGON 

Multnomah  County 

Peterson,  J.H.,  Machine  Shop,  1626  NW 
Thruman  St.,  Portland,  02001181 

PENNSYLVANIA 

Elk  County 

Ridgway  Historic  District,  Roughly  bounded 
by  the  Borough  line.  Clarion  R,  Erie  Alley, 
and  Gallagher  Rtm.  Ridgway.  02001180 

UTAH 

Salt  Lake  County 

Livingston,  William  and  Annie.  House,  2491 
E.  Valley  View  Ave.,  HoUaday,  02001182 

VKGJMA 

Amelia  County 

Winterham,  11440  Grub  Hill  Church  Rd., 
Amelia  Court  House,  02001183 

WISCONSIN 

Crawford  County 

Prairie  du  Chien  City  Hall,  207  W. 
Blackhawk  Ave..  Prairie  du  Chien. 
02001186 

Dane  County 

University  Presbyterian  Church  and  Student 
Center.  731  State  St.,  Madison.  02001185 

A  request  for  REMOVAL  has  been  made  for 
the  following  resources: 

ARKANSAS 

Hot  Spring  County 

Burks  Service  Station  (Arkansas  Highway 
History  and  Architecture  MPS)  Jet.  Of  Page 
Ave.  And  Sullenberger  Malvern,  00000630 

Logan  County 

Rock  Island  Railroad  Depot-Booneville 
(Historic  Railroad  Depots  of  Arkansas 
MPS)  S  of  first  St.  And  W  of  Broadway,  at 
the  N  end  of  Rhyne  Ave.  Booneville. 
92000603 

Scott  County 

Forrester.  John  T.,  House  115  Danville  St.. 
Waldron,  80000786 

Sebastian  County 

Braeht.  Karl  Edward,  House  315  N.  13th  St.. 
Fort  Smith,  79000459 


White  County 

Doss  House  (White  County  MPS)  408  N. 
Main  St..  at  Louisiana  St.  Beebe.  91001264 

IOWA 

Madison  County 

Cedar  Covered  Bridge  1.5  mi.  E  of  Winterset, 

Winterset  vicinity.  76000786 
[FR  Doe.  02-24054  Filed  9-20-02;  8:45  am] 
nuMO  cooe  mio-to-p 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

NatkMtal  Ragistar  of  Historic  Placaa; 
Notification  of  Pending  Nomlnationa 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
August  31,  2002.  Pursuant  to  section 
60.13  of  36  CFR  Part  60  written 
comments  concerning  the  significance 
of  these  properties  under  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  by  United  States  Postal 
Service,  to  the  National  Register  Historic 
Places,  National  Park  Service,  1849  C  St. 
NW.,  NC:400,  Washington,  DC  20240;  by 
all  other  carriers.  National  Register  of 
Historic  Places,  National  Park  Service, 
1201  Eye  St.  NW.,  8th  floor,  Washington 
DC  20005;  or  by  fax,  202-343-1836. 
Written  or  fexed  comments  should  be 
submitted  by  October  8,  2002. 

Carol  D.  Shull, 

Keeper  of  the  National  Register  of  Historic 
Places. 

MISSOURI 

Bates  County 

Hudson  City  School,  Approx.  1  mi.  NW  of 
MO  52  and  Hwy.  W.  Appleton  City. 
02001110 

Ripley  County 

Sylvan  School.  Cty  Rd  H4.  approx.  2  mi.  SW 
of  jet.  MO  142  and  W.  Naylor.  02001109 

NEW  JERSEY 

Monmouth  County 

Grover  House.  940  W.  Front  St..  Middletown. 
02001121 

NEW  MEXICO 

Eddy  County 

Tansill,  Robert  Weems  and  Mary  E..  House. 
1612  N.  Guadalupe  St..  Carlsbad.  02001111 

NEW  YORK 

Cayuga  County 

Steriing  District  No.  5  Schoolhouse,  NY104A, 
Sterling.  02001119 

Erie  County 

Garrison  Cemetery.  Aero  Dr.,  Cheetowaga, 
02001113 


Jefienon  County 

Taylor,  Emma  Flower,  Mansion,  241  Clinton 
St.,  Watertown.  02001114 

Kings  County 

Senator  Street  Historic  District,  318-370  and 
317-347  Senator  St..  Brooklyn.  02001115 

New  York  County 

Stanton  Street  Shul,  180  Stanton  St..  New 
York.  02001116 

Ontario  County 

First  Baptist  Church,  134  N.  Main  St., 

Geneva,  02001118 
Genesee  Park  Historic  District,  Genesee  Park. 

Genesee  Park  Place,  and  Genesee  and 

Lewis  Sts..  Geneva.  02001117 

Ulster  County 

Vosbuig  Turning  Mill  Complex.  52  Hutchin 
Hill  Rd.,  Woodstock,  02001120 

NORTH  CAROLINA 

Washington  County 

Creswell  Historic  District,  Roughly  bounded 
by  208  E.  Main  St.  and  310  W.  Main  St., 
302-304  S.  Sixth  Sts.,  and  219  N.  Sixth  St., 
Creswell.  02001112 

OHIO 

Summit  County 

Humberger  House.  (Canal.  Railroad,  and 
Industrial  Resources  of  the  Village  of 
Clinton/Warwick,  Ohio  MPS)  7616  N  2nd 
Ave.,  Clinton,  02001122 

Sorrick — Oster  Store.  (Canal.  Railroad,  and 
Industrial  Resources  of  the  Village  of 
Clinton/Warwick,  Ohio  MPS)  7846  Main 
St..  Clinton.  02001123 

OREGON 

Multnomah  County 

Keek,  H.C..  House — Mt.  Olivet  Parsonage. 
(Eliot  Neighborhood  MPS)  53  NE 
Thompson  St.,  Portland.  02001124 

WISCONSIN 

Dane  County 

Dowling  Apartment  Building.  445-447  W. 

Wilson  St..  Madison.  02001127 
Hotel  Loraine,  119-123  W.  Washington  Ave., 

Madison.  02001125 
Madison  Gas  and  Electric  Company 

Powerhouse.  100  S.  Blount  St..  Madison. 

02001126 

(FR  Doe.  02-24057  Filed  9-20-02;  8:45  am] 
mama  cooc  4310-70-p 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Sarvica 

National  Raglalar  of  HIatorIc  Placaa; 
Notification  of  Pending  Nomlnationa 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
August  24,  2002.  Pursuant  to  section 
60.13  of  36  CFR  part  60  written 
comments  concerning  the  significance 
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of  these  properties  under  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  by  United  States  Postal 
Service,  to  the  National  Register  Historic 
Places,  National  Park  Service,  1849  C  St. 
NW,  NC400,  Washington,  DC  20240;  by 
all  other  carriers,  National  Register  of 
Historic  Places,  National  Park  Service, 
1201  Eye  St.  NW.,  8th  floor,  Washington 
DC  20005;  or  by  fax.  202-343-1836. 
Written  or  faxed  comments  should  be 
submitted  by  October  8,  2002. 

Carol  D.  Shull, 

Keeper  of  the  National  Register  of  Historic 
Places. 

ALABAMA 

Cullman  County 

Shady  Grove  Methodist  Church  and 
Cemetery,  Ruby  Community  3.7  mi.  W  of 
Logan,  Logan.  02001067 

Jefierson  County 

Cahaba  Hcmiestead  Village  Historic  District, 
Roughly  along  Lake  St..  Rockbridge  Ave., 
Meadow  Ln.,  Magnolia  St.,  and  Magnolia 
Court.,  Trussville,  02001070 

Lauderdale  County 

Locust  Street  Historic  District,  Roughly 
bounded  by  Pine  St.,  College  St.,  Locust 
St.,  and  Irvine  Ave.,  Florence,  02001065 

Montgomery  County 

Mt.  Zion  AME  Zion  Church,  467  Holt  St., 
Montgomery,  02001066 

Tuscaloosa  County 

Johnson,  Samuel,  House,  Shelley  Hughes  Rd., 

Buhl,  02001069 
University  of  Alabama  Historic  District,  152 

Rose  Administration  Building,  Tuscaloosa, 

02001068 

ARKANSAS 

Benton  County 

Rogers  Commercial  Historic  District 
(Boundary  Increase),  (Benton  County  MRA) 
116  S.  Second  St.,  Rogers,  02001079 

Boone  County  | 

Cottonwood  School  #45,  Cottonwood  and 
Dubuque  Rd.,  Self,  02001078 

Clay  County  | 

Eastern  Star  Lodge  207  F&AM,  Approx.  1.5 
mi.  W  on  Cty  Rte.  336,  then  0.5  S  ib  Cty 
Rte.  347,  St.  Francis,  02001074 

Cleveland  County 

Phoenix  Hotel.  108  Main  St.,  Rison, 
02001071* 

Independence  County 

Akron  Cemetery.  Approx.  2  mi.  S  of  Newark 
on  AR  122,  Newarkj  02001072 

lefferson  County    ■    '|      ■' 

Wabbaseka  Methodist  Episcopal  Church, 
South,  US  79,  Wabbeseka,  02001073 

Logan  County 

Troy  Lasater  Service  Station,  (New  Blaine, 
Arkansas  MPS)  AR197  Loop,  New  Blaine,- 
02001075 


ARKANSAS 

Sharp  County 

Bates,  Sherman  and  Merlene,  House,  (Hardy, 
Arkansas  MPS)  Jet.  of  Dawson  and  Echo, 
Hardy,  02001077 

King,  David  L.,  House,  (Hardy,  Arkansas 
MPS)  2nd  and  Kelly  St.,  Hardy,  02001076 

Washington  County 

Smyth,  Peter,  House,  1629  Crossover  St., 
Fayetteville,  02001080 

FLORIDA 

Alachua  County 

Dudley  Farm,  18730  W.  Newberry  Rd., 
Newberry,  02001081 

Bay  County 

Schmidt-Godert  Farm,  100  FL  2297,  Panama 
City,  02001083 

MASSACHUSETTS 

Middlesex  County 

Lowell  Post  Office,  89  Appleton  St.,  Lowell, 
02001084 

Plymouth  County 

Kingston  Center  Historic  District,  Main, 
Green  Sts,  Kingston.  02001085 

MISSOURI 

Marion  County 

Marion  County  Jail  and  Jailor's  House,  210 
W.  Lafayette  St.,  Palmyra,  02001100 

St.  Louis  County 

Bayley,  Romanzo  N.,  House,  (Kirkwood  MPS) 

419  E.  Argonne.  Kirkwood,  02001086 
Blake,  John  P.  and  Dora^  House,  (Kirkwood 

MPS)  549  N.  Taylor,  Kirkwood,  02001087 
Clarke,  Judge  Enos,  House,  (Kirkwood  MPS) 

503  E.  Monroe,  Kirkwood,  02001088 
Comfort,  )ames  H.  and  Marietta,  House, 

(Kirkwood  MPS)  235  E.  Jefferson. 

Kirkwood,  02001089 
Fishback,  George  W.  and  Virginia,  House, 

(Kirkwood  MPS)  440  E.  Argonne, 

Kirkwood,  02001090 
Halsey,  Egbert  W.,  Cottage,  (Kirkwood  MPS) 

126  E.  Washington,  Kirkwood,  02001091 
Keith,  David.  House,  (Kirkwood  MPS)  116  N. 

Woodlawn,  Kirkwood,  02001094 
McLagan.  Lizzie,  House,  (Kirkwood  MPS) 

549  E.  Argonne,  Kirkwood,  02001092 
McMullen,  Patrick  and  Moire,  House, 

(Kirkwood  MPS)  212  W.  Monroe, 

Kirkwood,  02001093 
Nipher,  Prof  Frances  E.,  House,  (Kirkwood 

MPS)  435  N.  Harrison,  Kirkwood. 

02001095 
Richter,  Theodore  and  Lena,  House, 

(Kirkwood  MPS)  229  S.  Van  Buren, 

Kirkwood,  02001096 
Tolhurst,  G.W.,  House,  (Kirkwood  MPS)  345 

E.  Argonne,  Kirkwood,  02001097 
Unsell,  Elijah  J.,  House,  (Kirkwood  MPS)  615 

E.  Monroe,  Kirkwood,  02001098 
Way,  James  W.  and  Mary,  House,  (Kirkwood 

MPS)  305  N.  Harrison,  Kirkwood, 

02001099 


MONTANA 

Lewis  and  Clark  County 

Lewis  and  Clark  County  Hospital  Historic 


District,  3404  Cooney  Dr.,  Helena, 
02001101 

OHIO 

Summit  County 

Price,  Jonathan,  House,  (Canal,  Railroad,  and 
Industrial  Resources  of  the  Village  of 
Clinton/Warwick,  Ohio  MPS)  7903  Main 
St.,  Clinton,  02001103 

Smith,  David,  House,  (Canal,  Railroad,  and 
Industrial  Resources  of  the  Village  of 
Clinton/Warwick,  Ohio  MPS)  7966 
Cleveland-Massillon  Rd.,  Clinton, 
02001104 

TEXAS 

Harris  County 

Kress  Building,  705  Main  St.,  Houston, 
02001102 

WISCONSIN 

Brown  County 

De  Pere  Public  Library,  (Public  Library 
Facilities  of  Wisconsin  MPS)  380  Main 
Ave.,  De  Pere,  02001106 

Waupaca  County 

Delong,  Henry  and  Elizabeth,  House,  509  W. 

Fulton  St.,  Waupaca,  02001105 
Jensen,  Matt  and  Lena,  House,  501  W.  Fulton 

St.,  Waupaca,  02001108 
Mumbrue-Penney  House,  404  S.  Main  St., 

Waupaca,  02001107 
Olfson,  Peter  and  Jessie,  House,  415  Granite 

St.,  Waupaca,  02001082 
[FR  Doc.  02-24058  Filed  9-20-02:  8:45  am) 
BILUNG  CODE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Potomac  Heritage  National  Scenic 
Trail;  Guidelines  for  Developing  an 
Application  Requesting  Designation  of 
a  Trail  as  a  Segment  of  the  Potomac 
Heritage  National  Scenic  Trail 

AGENCY:  Department  of  the  Interior, 
National  Park  Service,  Potomac  Heritage 
National  Scenic  Trail. 
ACTION:  Availability  of  guidelines. 

SUMMARY:  In  1983  Congress  amended 
the  National  Trails  System  Act, 
designating  a  corridor  for  the  Potomac 
Heritage  National  Scenic  Trail  between 
the  mouth  of  the  Potomac  River  and  the 
Laurel  Highlands  in  western 
Pennsylvania  (16  U.S.C. 
1244{a)(ll)(2000)).  The  legislation 
authorizes  the  Secretary  of  the  hiterior 
to  "designate"  trails,  outside  of  federally 
administered  areas,  as  segments  of  the 
Potomac  Heritage  National  Scenic  Trail 
(the  PHNST)  based  upon  applications 
by  local  and  state  agencies.  The 
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authority  for  designation  is  delegated  to 
the  National  Park  Service  in  the 
Departmental  Manual  Part  245.  Based 
on  consultations  with  citizens 
organizations,  local  governments, 
regional  authorities  and  state  agencies, 
the  guidelines  reflect  plans  by  local  and 
state  agencies  for  the  development  of 
segments  of  the  PHNST.  The  guidelines 
provide  such  agencies  with  criteria  for 
developing  applications  for  designation 
of  trails  as  segments  of  the  PHNST. 
DATES:  Effective  Date:  October  23,  2002. 
ADDRESSES:  Comments  and  requests  for 
copies  of  a  document  on  which  this 
notice  is  based  shoiUd  be  addressed  to: 
Superintendent,  Potomac  Heritage 
National  Scenic  Trail  Office,  Post  Office 
Box  B,  Harpers  Ferry,  WV  25425.  Our 
practice  is  to  make  comments,  including 
names  and  addresses  of  respondents, 
available  for  public  review  during 
regular  business  hours.  Individual 
respondents  may  request  that  we 
withhold  their  home  address  from  the 
record,  which  we  will  honor  to  the 
extent  allowable  by  law.  There  may  also 
be  circumstances  in  which  we  would 
withhold  from  the  record  a  respondent's 
identity,  as  allowable  by  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominenUy  at  the  beginning  of  your 
comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  biisinesses,  and  ttom 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  E.  Briggs,  Superintendent 
(Coordinator),  Potomac  Heritage 
National  Scenic  Trail,  304-535-4016  or 
don_briggs@nps.gov. 
SUPPIXMENTARY  INFORMATION:  ^ 

Background 

The  Potomac  River  and  upper  Ohio 
River  basins  have  nurtured 
communities,  trade  and  migration  for 
nearly  10,000  years — from  ancient 
villages  and  trade  routes  established  by 
American  Indians  to  the  pathways  used 
by  oiu:  Nation's  founders,  from  the 
darkest  days  during  the  Civil  War  and 
to  the  beginnings  of  the  modem 
conservation  movement.  Today,  citizens 
groups,  regional  organizations,  local  and 
state  government  agencies  and  federal 
agencies  in  the  Potomac  River  corridor 
and  in  southwestern  Pennsylvania  are 
seeking  ways  to  make  connections 
among  the  special  places  that  reflect  this 
history,  to  tell  stories  associated  with 
the  national  significance  of  the  region 
and  to  establish  a  network  of 


recreational  trails  and  related 
educational  opportunities.  Many  have 
been  drawn  to  the  idea  behind  and 
legislation  for  the  PHNST. 

Acting  upon  information  in  a  study 
completed  by  the  Bureau  of  Outdoor 
Recreation  in  1974,  Congress  in  1983 
amended  the  National  Trails  System 
Act,  establishing  a  federal  interest  in 
development  of  the  PHNST  (16  U.S.C. 
1244(a)(ll)(2000)). 

The  amendment: 

•  Designated  a  corridor  for  the 
PHNST  along  both  sides  of  the  Potomac 
River  between  the  Chesapeake  Bay  and 
the  vicinity  of  Cumberland,  Md..  and 
between  Cumberland  and  the  Laurel. 
Highlands  Trail  in  western 
Peimsylvania; 

•  Precluded  designations  in  the  State 
of  West  Virginia;  and 

•  Authorized  the  Secretary  of  the 
Interior  to  "designate  lands  outside  of 
federally  administered  areas  as 
segments  of  the  trail,  only  upon 
application  from  the  States  or  local 
governmental  agencies  involved,  if  such 
segments  meet  the  criteria  established  in 
this  chapter  and  are  administered  by 
such  agencies  without  expense  to  the 
United  States." 

Authority  for  the  "designation"  of 
non-Federal  segments  of  the  PHNST  is 
similar  in  intent  and  process  to  trail  site 
and  segment  "certification"  authority 
provided  in  16  U.S.C.  1242(a)(3)(2000) 
for  the  administration  of  national 
historic  trails. 

Subsequent  legislation,  passed  in 
1986,  directed  the  Secretary  to  recognize 
the  70-miIe  Laurel  Highlands  Hiking 
Trail  (the  LHHT).  managed  by  the 
Pennsylvania  Department  of 
Conservation  and  Natiiral  Resources,  as 
a  segment  of  the  PHNST.  In  addition  to 
the  LHHT.  the  184.5-mile  C&O  Canal 
Towpath,  managed  by  C&O  Canal 
National  Historical  Park,  and  the  17- 
mile  Mount  Vernon  Trail,  managed  by 
George  Washington  Memorial  Parlcway, 
are  recognized  £is  segments  of  the 
PHNST. 

Other  trails,  projects  and  programs  in 
the  corridor  also  contribute  to  ^e 
concept  of  the  PHNST.  Based  on  the 
1974  study  and  1983  amendment,  local 
and  state  governments,  regional 
authorities  and  federal  agencies  are 
creating  a  braided  network  of  trails  for 
hiking,  bicycling,  horseback  riding  and 
boating  in  the  PHNST  corridor.  Some 
local  govenunents  and  authorities  have 
purchased  and/or  accepted  lands  and/or 
easements  on  lands  for  the  purpose  of 
building  the  PHNST  segments.  As  more 
and  more  communities  weave 
connections  among  local  history, 
outdoor  spaces  and  ciilture,  they  build 
upon  the  PHNST  designation  tiy  linking 


local  initiatives  with  elements  of  our 
national  history.  The  developing 
physical  and  programmatic  network 
increasingly  provides  residents  and 
visitors  with  an  experience  in  the 
PHNST  corridor  comprised  of  three 
related  elements: 

1.  A  regional  system  of  trails  for  non- 
motorized  travel,  recreation  and 
exploration; 

2.  A  set  of  physical  and  conceptual 
"gateways"  to  local  trail  corridors  and 
related  resources  and  activities  at 
various  locations  in  the  PHNST 
corridor;  and 

3.  A  range  of  active  and  passive 
educational  opportunities  associated 
with  the  national  significance  of  the 
corridor. 

Based  on  plans  for  the  PHNST  by 
local  and  state  agencies,  as  well  as 
consultations  with  regional  authorities, 
citizen  organizations  and  other  federal 
agencies,  these  guidelines  provide 
criteria  for  developing  applications  for 
designation  of  non-Federal  trails  as 
segments  of  the  PHNST. 

Designation  of  trails  provides  local 
and  state  agencies  and  others  with 
opportunities  to  realize  the  following 
benefits: 

•  Coordination  among  citizens 
groups,  local  jurisdictions,  state 
agencies  and  federal  land  managers 
seeking  to  conserve  landscapes,  to 
develop  non-motorized  transportation 
options  and  to  develop  outdoor 
educational  opportunities  and  heritage 
tourism  programs  in  the  PHNST 
corridor, 

•  Use  of  the  official  the  PHNST 
marker  (trail  logo]  in  marketing, 
information  and  educational  programs; 

•  Priority  consideration  for  funds  to 
support  the  PHNST-related  projects  and 
partaers  through  the  NPS  Challenge 
Cost-Share  Program;  and 

•  Technical  assistance  with: 

•  Corridor  planning 

•  Project  development  and 
implementation 

•  Fund-raising 

•  Interpretive  planning  and 
educational  program  and  project 
development 

•  Marketing  and  promotion 

•  Communications  and  public 
involvement 

•  Heritage  tourism  projects. 

Guidelines 

In  consultation  with  the 
Superintendent,  Potomac  Heritage 
National  Scenic  Trail.  National  Park 
Service,  applications  by  local  and  state 
agencies  requesting  the  designation  of  a 
trail  as  a  segment  of  the  PHNST  must 
meet  the  foUowing  criteria: 

(1)  The  proposM  trail  corridor 
contains  significant  natural,  historical 
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and  cultural  resources  and  related 
educational  opportunities  associated 
with  the  primary  themes  for  which  the 
PHNST  corridor  is  nationally 
significant: 

(a)  The  Potomac  River  and  upper 
Ohio  River  tributaries  as  an  East- West 
transportation  corridor,  especially 
George  Washington's  vision  of  a 
connection  between  the  Atlantic  Ocean 
and  the  Forks  of  the  Ohio  River; 

(b)  Migration,  establishment  and 
conflict  of  cultures;  and  evolution, 
stress  on  and  restoration  of  river 
ecosystems. 

2.  The  trail  provides  opportunities  for 
at  least  one  form  of  non-motorized 
travel  (e.g.,  hiking,  jogging  or  running, 
bicycling,  horseback  riding,  canoeing, 
kayaking  and/or  sailing). 

3.  The  trail  contributes  to  the  quality 
of  life  for  residents  of  communities  in 
the  trail  corridor  and  to  the  experience 
of  visitors  to  the  trail  corridor. 

4.  The  trail  acts  as  a  primary  route  in 
and  contributes  to  a  developing  network 
of  trails  for  non-motorized  travel 
between  the  Chesapeake  Bay  and  the 
Laurel  Highlands,  providing  a  logical 
connection,  on  land  or  water,  between 
public  resources  (e.g.,  other  trails,  parks, 
river  access  points,  etc.)  within  one  or 
more  of  the  following  jurisdictions: 
—The  District  of  Columbia. 

— ^The  following  coimties  in  the  State  of 
Maryland:  St.  Mary's;  Charles;  Prince 
George's;  Montgomery;  Frederick; 
WasWngton;  and  Allegheny. 

— ^The  following  counties  in  the 
Commonwealth  of  Pennsylvania: 
Somerset;  Fayette;  and  Westmoreland. 

— The  following  coiinties  in  the 
Commonwealth  of  Virginia: 
Northumberland;  Westmoreland; 
Lancaster;  Richmond;  King  George; 
Stafford;  Prince  William;  Fairfax; 
Arlington;  and  Loudoim. 

5.  The  applicant  agrees  to  maintain 
some  combination  of  regional 
informational  exhibits  (describing, 
among  other  points,  the  trail  and  its 
contribution  to  the  PHNST),  educational 
exhibits,  and/or  staffed  visitor  centers  to 
serve  as  "gateways"  to  the  trail  corridor, 
to  communities  associated  with  the  trail 
corridor  and  to  the  history  and  ecology 
of  the  region. 

6.  The  trail  will  be  administered  at  no 
additional  cost  to  the  federal 
government. 

(7)  The  applicant,  in  partnership  with 
the  National  Park  Service,  has 
completed  a  management  plan  which 
describes: 

(a)  The  trail  corridor,  trail  (including 
location)  and  the  contribution,  as  a 
component  of  the  region's 
infrastructure,  that  the  trail  makes  to  the 


quality  of  life  for  residents  of  and 
visitors  to  communities  associated  with 
the  trail  corridor; 

(b)  Permitted  public  uses  and  types  of 
experiences  provided  by  the  trail; 

(c)  Policies,  objectives,  practices  and 
agreements  employed  to  maintain  the 
trail  and  to  conserve  the  trail  corridor 
(i.e.,  to  maintain  the  scenic,  natural, 
cultvual  and/or  recreational  values  for 
which  the  trail  qualifies  as  a  segment  of 
the  PHNST),  including  plaimed 
seasonal  closures  to  maintain  the 
integrity  of  the  resource  or  to  reduce 
conflicts  between  and  among  various 
user  groups  (e.g.,  to  protect  wildlife 
breeding  or  migrating  areas  or  to  permit 
hunting); 

(d)  Compliance  with  applicable 
Federal  regulations; 

(e)  Related  conservation  and/or 
development  plans  (including  plans  to 
provide  recreational,  educational  and 
interpretive  opportunities);  and 

.  (f)  A  marking  system  used  to  identify 
the  trail  route. 

Applications  for  designation  of  trails 
as  segments  of  the  PHNST  should  be 
sent  to  the  Regional  Director,  National 
Capital  Region,  National  Park  Service, 
1100  Ohio  Drive  SW.,  Washington,  DC 
20242,  attn:  Superintendent,  Potomac 
Heritage  National  Scenic  Trail. 

Dated:  lune  28.  2002. 
Terry  R.  Caristrom, 

Regional  Director.  National  Capital  Region. 
(FR  Doc.  02-24061  Filed  9-20-^2;  8:45  am] 

BHJJNG  CODE  4310-70-l> 


INTERNATIONAL  TRADE 
COMMISSION 

[InvestigatkMi  No.  332-447] 

AcMca  Concerning  Possible 
Modifications  to  the  U.S.  Generalized 
System  of  Preferences  (GSP) 

AGENCY:  International  Trade 

Commission. 

ACTION:  Correction  of  notice  of 

investigation. 


summary:  Due  to  a  typographical  error, 
the  Commission's  notice  published  in 
the  Federal  Register  on  September  10, 
2002  (67  FR  57450)  incorrectly 
identified  one  of  the  HTS  subheadings 
upon  which  the  Commission  will 
provide  advice  as  to  the  probable 
economic  effect  on  U.S.  industries 
producing  like  or  directly  competitive 
articles  and  on  consumers  of  the 
elimination  of  U.S.  import  duties  for  all 
beneficiary  countries  under  the  GSP  for 
HTS  subheading  2009.61.00;  it  will  not 
provide  advice  on  HTS  subheading 
2009.60.00. 


Issued:  September  19,  2002. 

By  order  of  the  Conunission. 
Marilyn  R.  Abbott, 
Secretary  to  the  Commission. 
[FR  Doc.  02-24240  Filed  9-20-02;  8:45  am] 
BHJJNG  CODE  7020-02-P 


DEPARTMENT  OF  JUSTICE 
Office  of  Justice  Programs 

[OJP(NUH361] 

Meeting  Notice  for  the  Attorney 
General'slnitiative  on  DNA  Laboratory 
Baclclog  Working  Group 

agency:  Office  of  Justice  Programs, 
National  Institute  of  Justice,  Justice. 

ACnON:  Notice  of  meeting. 

summary:  Announcement  of  a  meeting 
of  the  Attorney  General's  Initiative  on 
DNA  Laboratory  Backlog  Working 
Group. 

SUPPLEMENTARY  INFORMATION:  The 
working  group  meeting  of  the  Attorney 
General's  Initiative  on  DNA  Laboratory 
Backlogs  will  take  place  beginning  on 
October  21,  2002  at  1  p.m.  Eastern 
Daylight  Time  and  will  continue  on 
October  22,  2002  at  9  a.m.  Eastern 
Daylight  Time.  The  meeting  will  take 
place  at  the  Courtyard  by  Marriott 
located  at  2899  Jefferson  Davis 
Highway,  Arlington,  Virginia.  Phone: 
703-549-3434. 

This  meeting  will  be  open  to  the 
public. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Lisa  Forman,  Director,  Investigative  and 
Forensic  Sciences  Division,  Office  of 
Science  and  Technology,  National 
Institute  of  Justice  (202)  307-6608. 

SUPPLEMENTARY  INFORMATION: 

Authority 

This  action  is  authorized  under  the 
Omnibus  Crime  Control  and  Safe  Streets 
Act  of  1968,  §§  201-03,  as  amended,  42 
U.S.C.  3721-23  (1994). 

Sarah  V.  Hart, 

Director,  National  Institute  of  Justice. 

(FR  Doc.  02-24157  Filed  9-20-02;  8:45  am) 

BlUJNO  CODE  4410-18-P 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Notice  of  Determinations  Regarding 
Eligibility  To  Apply  fbr  Worker 
Adjustment  Assistance  and  NAFTA 
Transitional  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974,  as  amended,  the 
Department  of  Labor  herein  presents 
suirunaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
during  the  period  of  August  and 
September,  2002. 

hi  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sciles  or  production,  or  both, 
of  the  firm  or  sub-division  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  die  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations  fiar  Worker 
Adjustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 
TA-W-41,601C  &  D;  Dimon,  Inc.. 
Manufacturing  Plant,  Greenville, 
NC  and  Manufacturing  Plant, 
Kinston.NC    • 
TA-W-^1,681:  Farley's  and  Sather's    ' 

Candy  Co.,  Pittston.  PA 
TA-W-41.692:  SMS  Sutton,  Div.  Of  SMS 

Eumuco,  Bellefonte,  PA 
TA-W-41.797;  Lewiston  Shoe 
Machinery,  Lewiston,  ME 
TA-W-A1.798;  GNB  Industrial  Power,  A 
Subsidiary  ofExide  Technologies, 
Kankakee,  R, 
TA-W-41,808;  Newcore,  Inc., 

Technologies  Plant,  Troy,  MI:  All 
workers  engaged  in  the  production 
of  bearing  caps  are  denied 
eligibility  to  apply  for  trade 
adjustment  assistance  under 
Section  223  of  the  Trade  Act  of 
1974. 


TA-W-41.802:  U.S.  Conec,  Ltd,  Hickory, 
NC:  All  woikers  engaged  in  the 
production  of  fiber  optic  automated 
polishing  machines  are  denied 
eligibility  to  apply  for  trade 
adjustment  assistance  under 
Section  223  of  the  Trade  Act  of 
1974. 

TA-W-41,152  Br  A,  B;  Haworth,  Inc., 
Holland,  MI,  Lhuglas,  MI  and 
Allegan,  MI:  All  workers  engaged  in 
the  production  of  steel  Files  are 
denied  eligibility  to  apply  for  trade 
adjustment  assistance  under 
Section  223  of  the  Trade  Act  of 
1974. 

TA-W-A1.776;  The  Worthington  Steel 
Co.,  Malvern,  PA 

TA-W-41,563;  Qariant  Corp.,  Oak 
Creek  WI 

TA-W-41,799:  General  Electric 
Industrial  Systems,  Salem,  VA 

TA-W-41,793;  General  Cable  Corp., 
Sanger,  CA 
In  the  fbllowing  cases,  the 

investigation  revealed  that  the  criteria 

for  eligibility  have  not  been  met  for  the 

reasons  specified. 
Increased  imports  did  not  contribute 

importantly  to  worker  separations  at  the 

firm. 

TA-W~41,673:  Nichiren  Coupler  TEC 
USA,  El  Paso,  TX 

TA-W-41,803:  Copeland  Corp..  Ava, 
MO 

TA-W-41,749:  The  Hahn  Equipment 
Co.,  A  Subsidiary  of  The  Tom  Co., 
Evansville,  IN 

TA-W-A1,861:  U.S.  Precision  Glass, 
Lewisburg,  OH 

TA-W-il.849:  Neoplan  USA  Corp.. 
Brownsville,  TX 

TA-W-41,811;  Claik  Alabama,  Inc.,  Pell 
City,AL 
The  workers  firm  does  not  produce  an 

article  as  required  lor  certification  under 

Section  222  of  the  Trade  Act  of  1974. 

TA-W-4 1,790;  Fleetwood  Homes  of 
Lumberton,  Lumberton,  NC 

TA-W-^  1,7.38;  Customer  Satisfaction 
First,  Wilkes-Barre,  PA 

TA-W-41.843:  Workers  of  Guardsmark, 
Owensboro  KY  Employed  at 
Sumitomo  Electric  Wiring, 
Morgantown,  KY 

TA-W-41,813  &■  A;  Startek,  Laramie. 
WY  and  Grand  function.  CO 

TA-W-41.711;A.O.  Smith  Corp..  A.O. 
Smith  Electrical  Products.  Inc., 
McMiimvUle,  TN 

TA-W-41,687;  Next  Day  Apparel,  A  Div. 
Of  Oxford  Industries,  Inc.. 
Walhalla,  SC 
The  investigation  revealed  that 
criteria  (1)  has  not  been  met.  A 
significant  number  or  proportion  of  the 
workers  did  not  become  totally  or 
partially  separated  from  employment  as 
required  for  certification. 


TA-W-41.865:  Twinpack  Packaging. 
Inc.,  Also  Known  as  Amcor 
Specialty  Packaging,  A  Subdivision 
of  Amcor,  Ltd,  Newport  News,  VA 
The  investigation  revealed  that 

criteria  (2)  has  not  been  met.  Sales  or 

production  did  not  decline  diuing  the 

relevant  period  as  required  for 

certification. 

TA-W-41,721;  Collins  &- Aikman  Corp.. 
Marshall  Plant/Carpets  and 
Acoustics  Div.,  Marshall,  MI 

TA-W-41,801:  Bard  Endoscopic 

Technologies,  A  Subsidiary  ofCH. 
Bard,  Inc..  Mentor,  OH 

Affirmative  Determinations  fbr  Worker 
Adjustment  Assistance 

The  following  certifications  have  been 
issued;  the  date  following  the  company 
name  and  location  of  eadb 
determination  references  the  impact 
date  for  all  workers  of  such 
determination. 
TA-W-41,705;  Cooper  Grouse-Hinds. 

Commercial  Products  Div.,  A  Div. 

Of  Cooper  Industries,  Roanoke,  VA: 

fune3,2001. 
TA-W-41,702;  Farmland  Industries, 

Inc.,  Pollock  Louisiana  Nitrogen 

Plant,  Pollock.  LA:  May  14,  2001. 
TA-W-4 1,691;  Montgomery  Production, 

Inc.,  A  Subsidiary  of  Unilever  PLC/ 

Unilever  NV,  Including  leased 

Workers  of  Staffing  Network  LLC, 

Montgomery,  EL:  June  11,  2001. 
TA-W-41.671;  West  Penn  Hat  and  Cap 

Corp.,  Creighton,  PA:  May  14,  2001. 
TA-W-41.668;  Visiontek,  LLC,  Gumee, 

IL:  May  8,  2001. 
TA-W-41,601;  Dimon.  Inc.. 

Manufacturing  Plant,  Danville,  VA, 

A;  Corporate  Offices,  Danville,  VA, 

B;  Manufacturing  Plant,  Farmville. 

NC  May  23,  2001. 
TA-W-i  1,065;  Wabash  NaUonal  Corp.. 

Wabash  National.  LP.  Huntsville. 

TN:  February  14,  2001. 
TA-W-41,742;  Komatsv  America  Corp., 

Peoria,  IL:June  12,  2001. 
TA-W-41,729;  The  Sirena  Apparel 

Group.  Inc..  Los  Angeles,  CA:  May 

29.  2001. 
TA-W-4 1.7 19;  State  of  The  Art,  Inc., 

State  College,  PA:  June  14, 2001. 
TA-W-41, 707;  Jarvis  East,  A 

Subdivision  ofStandex 

International  Corp.,  Palmer,  MA: 

May  31.  2001. 
TA-W-41. 812;  A.O.  Smith  Electrical 

Products  Co.,  Monticello,  IN:  June 

24,  2001. 
TA-W-41,784;  Doutt  Tool,  Inc., 

Venango,  PA:  June  19,  2001. 
TA-W-4 1.782;  Brachs  Confections,  Inc.. 

Chicago.  IL:  June  4.  2001. 
TA-W-41.780;  Motorola.  Inc., 

Plantation,  FL:  April  18,  2001. 


59552 


Federal  Register /Vol.  67.  No.  184 /Monday,  September  23.  2002 /Notices 


TA-W-41.773;  Degussa  Corp./BASF 
Performance  Copolymers,  LLC, 

Theodore.  ALiJune  14.  2001. 
TA-W-41.764;  Coming  Frequency 

Control,  A  Subdivision  of  Coming, 
Inc..  MercersbuTg,  PA:  June  10, 

2001. 
TA-W-41.761;  Glen  Oaks  Industries. 

Marietta  Sportswear  Manufacturing 

Co..  Inc.,  Dallas,  TX:  June  13.  2001. 
TA-W-41,755:  Dale  Hollow  Apparel. 

Byrdstown.  TN:  June  7.  2001. 
TA-W-41,860;  Oki  Data  Americas.  Inc., 

A  Subsidiary  of  Oki  Data  Corp..  A 

Subsidiary  of  Oki  Electric  Industry 

Co..  Ltd,  Mount  Laurel,  NJ:  July  15, 

2001. 
TA-W-41,835:  Premier  Turbines.  A 
•    Subsidiary  of  Sabreliner  Corp. . 

Neosho.  MO:  June  25.  2001. 
TA-W-41.834;  Munsey  Products.  Inc.. 

Little  Rock.  AR:  June  19.  2001. 
TA-W-^1.833;  Metso  Automation  USA, 

Inc..  Formerly  Known  as  Neles 

Automation.  Field  Systems  Div.. 

Shrewsbury,  MA:  February  1.  2002. 
TA-W-41,828:  Eagle-Picher 

Technologies,  LLC,  Electro-Optical 

Materials  Department  (EP-EOM), 

Quapaw.  OK:  June  21.  2001. 
TA-W-41,825;  Voith  Paper.  Inc..  A 

Subsidiary  ofJ.M.  Voith  AG. 

Appleton.  WI:June  19.  2001. 
TA-W-41.824:  Spectel/MultUink,  Inc.,  A 

Wholly  Owned  Subsidiary  of 

Spectel  Ltd,  Andover.  MA:  June  1 7. 

2001. 
TA-W-41.821:  Midwest  Metallurgical 

Lab.  Div.  Of  Detroit  Stoker  Co.. 

Marshall,  MI:  April  2.  2001. 
TA-W-41.815  &■  A:  Saunders  Mfg.  Co.. 

Inc.,  Readfield,  ME  and  Meridian, 

MS:  July  1,2001. 
TA-W-41,808;  Newcore.  Inc.. 

Technologies  Plant.  Troy.  MI:  All 

workers  engaged  in  employment 

related  to  the  production  of  oil 

pump  transmission  shafts  who 

became  separated  from 

employment  on  or  after  June  24, 

2001. 
TA-W-41,806;  Bethel  Furniture  Stock, 

Inc.,  Bethel,  ME:  June  20.  2001. 
TA-W--41.805;  Schneider  Automation. 

Inc.,  North  Andover.  MA:  July  1. 

2001. 
TA-W-41.804;  Premier  Turbines.  A 

Subsidiary  of  Sabreliner  Corp.. 

Independence,  KS:  June  24.  2001. 
TA-W-41.800  &■  A;  Lightening  Metal 

Specialties,  diblal  Flextronics, 

Enclousure  Systems  Div..  1431  FM 

101.  New  Braunfels,  TX  and  710  FM 

306,  New  Braunfels,  TX:June  18, 

2001. 
TA-W-41,775;  Hussey  Copper,  Ltd, 

Leetsdale,  PA:  March  21,  2001. 
TA-W-41,766;  Crucible  Specialty 

Metals.  Syracuse.  NY:  June  14. 

200f. 


TA-W-41.750:  DandL  Tool,  Inc., 
Meadville,  PA:  June  1 1 ,  2001 . 
TA-W-41.743;  Alfa  Laval  (Tri-Clover), 

Kenosha,  WI:  June  1 ,  2001 . 
TA-W-^1,616:  Keimametal,  Inc., 
Greenfield  Industrial  Products 
Group,  Lyndonville,  VT:  May  14, 
2001. 
TA-W-41,509;  Agilent  Technologies, 
Inc.,  Microelectronics  Div.,  Rohnert 
Park,  CA:  April  19,  2001. 
TA-W-41,277;  Cooper  Crouse-Hinds.  A 
Div.  Of  Cooper  Industries,  Inc., 
Syracuse,  NY:  March  1,  2001. 
TA-W-40,570;  ATD  Corp..  Vienna,  OH: 

November  10,  2000. 
TA-W-41,802;  U.S.  Conec,  Ltd,  Hickory. 
NC:  All  workers  engaged  in  the 
production  of  optical  circuits, 
buses,  subassemblies  and  optical 
ferrules  who  became  separated  from 
employment  on  or  after  June  1 7. 
2001. 
TA-W-41.152:  Haworth,  Inc.,  Holland, 
MI:  All  workers  engaged  in  the 
production  of  wood  office  furniture 
who  became  separated  from 
employment  on  or  after  January  15, 
2001. 
Also,  pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
hnplementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  Section 
250(a).  Subchaper  D,  Chapter  2,  Title  11, 
of  the  Trade  Act  as  am^ided,  the 
Department  of  Labor  presents 
siunmaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA 
issued  during  the  months  of  August  and 
September,  2002. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
NAFTA-TAA  the  following  group    ' 
eligibility  requirements  of  Section  250 
of  the  Trade  Act  must  be  met: 

(1)  That  a  significant  nxmiber  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  (including  workers 
in  any  agricultural  firm  or  appropriate 
subdivision  thereof)  have  become  totally 
or  partially  separated  from  employment 
and  either — 

(2)  That  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolutely,  (3)  that  imports 
&t)m  Mexico  or  Canada  of  articles  like 
or  directly  competitive  with  articles 
produced  by  such  firm  or  subdivision 
have  increased,  and  that  the  increases 
imports  contributed  importantly  to  such 
workers'  separations  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision; 
or 


(4)  That  there  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  which  are  produced  by  the  firm 
or  subdivision. 

Negative  Detenninatioiis  NAFTA-TAA 

In  each  of  the  following  cases  the 
investigation  revealed  that  criteria  (3) 
and  (4)  were  not  met.  Imports  from 
Canada  or  Mexico  did  not  contribute 
importandy  to  workers'  separations. 
There  was  no  shift  in  production  from 
the  subject  firm  to  Canada  or  Mexico 
during  the  relevant  period. 
NAFTA-TAA-06159;  EAG  Electronics 

Corp.,  Fairview,  PA 
NAFTA-TAA-06214;  Farley's  and 

Sather's  Candy  Co.,  Pittston,  PA 
NAFTA-TAA-06252:  Nichirin  Coupler 

TEC  USA,  Inc.,  El  Paso,  TX 
NAFTA-TAA-06401:  Volant  Ski  Co., 
LLC.  Also  Known  as  Volant  Sports, 
LLC.  Wheat  Ridge.  CO 
NAFTA-TAA-0641 7;  Gate  City  Printing 

Co..  Inc..  Greensboro,  NC 
NAFTA-TAA-06352:  Aems,  LLC, 
Formerly  Electrolux,  LLC.  Piney 
Flats.  TN 
NAFTA-TAA-06191;  Deere  and  Co., 
Construction  and  Forestry  Div., 
John  Deere  Commercial  Worksite 
Products,  Loudon,  TN:  All  workers 
engaged  in  the  production  of  upper- 
links  for  skid  steer  loaders  are 
denied  eligibility  to  apply  of 
NAFTA-TAA  under  Section  250  of 
the  Trade  Act  of  1974. 
NAFTA-TAA-06308;  Santiam  Forest 

Products,  Sweet  Home,  OR 
NAFTA-TAA-O6360;  Neoplan  USA 

Corp.,  Brownsville,  TX 
NAFTA-TAA-06182;  Agilent 

Technologies,  Inc.,  Microelectronics 
Div.,  Rohnert  Park,  CA 
NAFTA-TAA-06346;  National  Textiles, 

LLC  Gaffney,  SC 
NAFTA-TAA-06384;  Southern 

Transformer  Co.,  East  Point,  GA 
NAFTA-TAA-06347;  Midwest 

Metallurgical  Lab,  Div.  Of  Detroit    > 
Stoker  Co.,  Marshall  MI 
NAFTA-TAA-06394:  General  Cable 
Corp.,  Sanger,  CA 
The  investigation  revealed  that  the 
criteria  for  eligibility  have  not  been  met 
for  the  reasons  specified. 

The  investigation  revealed  that 
workers  of  the  subject  firm  did  not 
produce  an  article  mthin  the  meaning 
of  Section  250(a)  of  the  Trade  Act,  as 
amended. 
NAFTA-TAA-06443:  Tellabs 

Operations,  Inc.,  Burlington,  MA 
NAFTA-TAA-06245;  Next  Day  Apparel, 
A  Div.  Of  Oxford  Industries.  Inc.. 
WalhaUa.  SC 
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The  investigation  revealed  that 
criteria  (2)  has  not  been  met  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 

NAFTA-TAA-C6221;  Collins  and 
Aikman  Corp.,  Marshall  Plant/ 
Carpets  and  Acoustics  Div.. 
Marshall.  MI 
The  investigation  revealed  that 
criteria  (1)  has  not  been  met.  A 
significant  number  or  proportion  of  the 
workers  in  such  workers'  firm  or  an 
appropriate  subdivision  (including 
workers  in  any  agricultiiral  firm  or 
appropriate  subdivision  thereof)  did  not 
become  totally  or  partially  separated 
from  employment  as  required  for 
certification. 

NAFTA-TAA-06407;  Twinpac^ 
Packaging,  Inc.,  Also  Known  As 
Amcor  Specialty  Packaging,  A 
Subdivision  ofAmcore,  Ltd, 
Newport  News,  VA 

Affirmative  Determinatioiis  NAFTA- 
TAA 

NAFTA-TAA-06191;  Deere  and 
Company,  Construction  and 
Forestry  Div.,  John  Deere 
Commercial  Worksite  Products, 
Loudon,  TN:  All  workers  engaged  in 
the  production  of  skid  steer  bucket 
attachments  who  became  separated 
from  employment  on  or  after  May  3, 
2001. 

NAFTA-TAA-06386;  Nova  Bus,  Div.  Of 
Provost  Car  (US),  Schenectady.  NY: 
July  11.  2001. 

NAFTA-TAA-06363;  Coming 

Frequency  Control.  A  Subdivision 
of  Coming.  Inc.  Mercersburg.  PA: 
June  10.  2001. 

NAFTA-TAA-06349;  John  Deere 
Vehicle  Group,  Inc.,  Worldwide 
Commercial  and  Consumer 
Equipment  Div.,  Williamsburg,  VA: 
July  3,  2001. 

NAFTA-TAA-06343;  Doutt  Tool.  Inc.. 
Vanango.  PA:  June- 19,  2001. 

NAFTA-TAA-06327;  A.O.  Smith 

Electrical  Products  Co..  Monticello, 
IN:  June  24,  2001. 

NAFTA-TAA-06305;  Montgomery 
Production,  Inc..  A  Subsidiary  of 
Unilever  PLC/Unilever  NVm 
Including  Leased  Workers  of 
Staffing  Network  LLC,  Montgomery, 
IL:  June  8,  2001. 

NAFTA-TAA-06257;  Associated 
Garments  LLP,  Miami,  FL:  May  5. 
2001. 

NAFTA-TAA-05932:  ADC 

Telecommunications.  Le  Sueur. 
MN:  March  7.  2001. 

NAFTA-TAA-06416:  Norscan.  Inc., 
Conover.  NC:Juy22.  2001. 


NAFT-TAA-06409:  Skyworks  Solutions. 
Inc.,  Test  and  Assembly  Div., 
Haverhill,  MA:  July  12,  2001. 

NAFTA-TAA-06079;  Steriing  Fluid 
Systems  (USA),  Inc..  Process  Metals 
Foundry.  White  Pigeon.  MI:  April  8. 
2001. 

NAFTA-TAA-06323;  Metso  Automation 
USA.  Inc:.  Formerly  Known  as 
Neles  Automation.  Field  Systems 
Div.,  Shrewsbury,  MA:  June  17, 
2001. 

NAFTA-TAA-06362;  D  and  L  Tool,  Inc., 
Meadville,  PA :  June  11,2001. 

NAFTA-TAA-06412;  U.S.  Precision 
Glass,  Lemsburg.  OH:  June  28, 
2001. 

NAFTA-TAA-06456:  Bard  Endoscopic 
Technologies.  A  Subsidiary  ofCR. 
Bard.  Inc.,  Mentor,  OH:  July  1 7, 
2001. 

NAFTA-TAA-O6091 ;  Cooper  Crouse- 
Hinds,  A  Div.  Of  Cooper  Industries, 
Inc..  Syracuse.  NY:  August  24. 
2000. 

NAFTA-TAA-06302  fi-  A;  Ughtening 
Metals  Specialties,  d/b/a 
'    Flextronics,  Enclosure  Systems  Div., 
1431  FM  101,  New  Braunfels,  TX 
and  710  FM  306,  New  Braunfels. 
TX:  June  19.  2001. 

NAFTA-TAA-06331;  Premier  Turbines. 
A  Subsidiary  of  Sabreliner  Corp.. 
Independence,  KS:  June  24,  2001. 

NAFTA-TAA-06311;  Premier  Turbines, 
A  Subsidiary  of  Sabreliner  Corp., 
Neosho,  MO:  June  26,  2001 

NAFTA-TAAr-06301;  BR  Holdings,  Ltd. 
Racine  Steel  Castings  Div.,  Racine. 
WI:  June  14, 2001. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  months  of  August  and 
September,  2002.  Copies  of  these 
determinaticms  are  available  for 
inspection  in  Room  C-5311,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue.  NW.,  Washington,  DC  20210 
during  normal  business  hours  or  will  be 
mailed  to  persons  who  write  to  the 
above  address. 

Dated:  September  6,  2002. 
Edward  A.  Tomchick. 

i 

Director,  Division  of  Trade  Adjustment 

Assistance. 

[PR  Doc.  02-24116  Filed  9-20-02;  8:45  am} 

HJJNQ  COM  4S10-aO-P 


DEPARTMENT  OF  LABOR 

Emptoyment  and  Training 
Administration 

[TA-W-40,188  ft  NAFTA-05386] 

GFC  Fo«n,  LLC,  West  Hazalton,  PA; 
Notica  of  Afflrmatlv  Dalfwilnation 
Ragarding  Application  for 
Raconaldaratlon 

By  letter  of  February  7,  20021,  the 
United  Steel  Workers  of  America. 
District  10  requested  administrative 
reconsideration  of  the  Department  of 
Labor's  Notice  of  Negative 
Determination  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  (TA-W-40,188)  and 
NAFTA-Transitional  Adjustment 
Assistance  (NAFTA-05386).  The  denial 
notice  were  signed  on  December  31. 
2001  and  published  in  the  Federal 
Register  on  January  11,  2002  (67  FR 
1510  &  1511,  respectively). 

The  f>etitioner  believes  that  major 
customers  are  importing  polyurethane 
foam  and  therefore  requests  that  the 
Department  of  Labor  survey  all 
customers  of  the  subject  plant. 

On  review  of  the  request  for 
reconsideration,  it  has  been  determined 
that  the  Department  will  conduct  a 
survey  of  the  major  declining  customers 
of  the  subject  plant. 

Conclusion 

After  careful  review  of  the 
application,  I  conclude  that  the  claim  is 
of  sufficient  weight  to  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  The  application 
is.  therefore,  granted. 

Signed  at  Washington,  DC.  this  17th  day  of 
)une  2002. 

Edward  A.  Tomchick, 
Director,  Division  of  Trade  Adjustment 
Assistance. 

IFR  Doc.  02-24109  Filed  9-20-02;  8:45  am] 
HUMQ  COOe  4610-30-P 


DEPARTMENT  OF  LABOR 

Employmant  and  Training 
Adminiatratlon 

[TA-W-41.5741 

Agara  Syatama,  Infraatructra  Oivialon, 
BraMgavllla,  PA;  Nottca  of 
Tarmlnatlon  of  Invaatigatlon 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  May  20,  2002,  in  response 
to  a  petition  filed  on  behalf  of  workers 
at  Agere  Systems,  Infrastructure 
Division.  Breinigsville.  Pennsylvania. 
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The  petition  has  been  deemed  invalid. 
The  petitioning  group  of  three  workers 
did  not  have  the  necessary  three 
signatures  sufficient  to  constitute  a  valid 
petition.  Consequently,  further 
investigation  in  this  case  would  serve 
no  purpose,  and  the  investigation  has 
been  terminated.      j 

Signed  at  Washington.  DC.  this  20th  day  of 
August.  2002. 
Richard  Church,  I 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance, 
[FR  Doc.  02-24114  Filed  9-20-02;  8:45  am) 

BILUNG  CODE  4S10-30-P 


DEPARTMENT  OF  LABOR 

Emptoyrnent  and  Training 
Administration 

[TA-W-40,733  and  TA-W-40,733A] 

Blauer  Manufacturing  Company,  inc., 
CAM  Division,  Chatom,  AL  and  Oxford, 
MS;  Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a  Notice  of 
Certification  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  on  April  23,  2002,  applicable 
to  workers  of  Blauer  Manufactimng 
Company,  Inc.,  Cam  Division,  located  in 
Chatom,  Alabama.  The  notice  was 
published  in  the  Federal  Register  on 
May  2,  2002  (67  FR  22113). 

At  the  request  of  a  petitioner,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
company  reports  that  a  worker,  Joe  W. 
Perritt,  worked  at  the  Oxford, 
Mississippi  plant  of  the  subject  firm, 
spending  the  vast  majority  of  his  time  in 
support -of  the  production  of  police 
outerwear  and  rainwear  at  the  Chatom, 
Alabama  plant.  Mr.  Perritt,  is  a  resident 
of  Tennessee,  but  was  paid  out  of  the 
Boston,  Massachusetts,  headquarters  of 
Blauer  Manufacturing. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Blauer  Manufacturing  Company,  Inc., 
who  were  affected  by  increased  imports. 
Accordingly,  the  Department  is 
amending  the  worker  certification  to 
include  Joe  Perritt,  who  was  separated 
from  the  Oxford,  Mississippi  plant  but 
in  direct  support  of  production  at  the 
Chatom,  Alabama  plant. 

The  amended  notice  applicable  to 
TA-W-40,733  is  hereby  issued  as 
follows: 

All  workers  of  CAM  Division,  Chatom, 
Alabama  (TA-W-^0,733),  and  Mr.  Joe  Perritt. 


Blauer  Manufacturing  Company,  Inc., 
Oxford,  Mississippi  (TA-W-40,733A),  who 
became  totally  or  partially  separated  from 
employment  on  or  after  December  18,  2000, 
through  April  23,  2004.  are  eligible  to  apply 
for  adjustment  assistance  under  Section  223 
of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC,  this  19th  day  of 
August,  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  02-24110  Filed  9-20-02;  8:45  am) 

BILUNG  CODE  4S1&-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-40,785] 

The  Boeing  Company,  McDonald^ 
Douglas  Corporation,  Commercial 
Airplane  Division,  Long  Beach,  CA; 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on  May 
6,  2002,  applicable  to  workers  of  The 
Boeing  Company,  Commercial  Airplane 
Division,  Long  Beach,  California.  The 
notice  was  published  in  the  Federal 
Register  on  May  17,  2002  (67  FR  35141). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  are  engaged  in  the  production 
of  large  commercial  aircraft. 

New  information  shows  that  some 
workers  separated  from  employment  at 
the  subject  firm  had  their  wages 
reported  under  a  separate 
unemployment  insurance  (UI)  tax 
account  for  McDonald/Douglas 
Corporation. 

Accordingly,  the  Department  is 
amending  the  certification  to  properly 
reflect  this  matter. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
The  Boeing  Company,  Commercial 
Airplane  Division,  Long  Beach, 
California  who  were  adversely  affected 
by  increased  imports. 

The  amended  notice  applicable  to 
TA-W-40,785  is  hereby  issued  as 
follows: 

All  workers  of  The  Boeing  Company, 
McDonald/Douglas  Corporation,  Commercial 
Airplane  Division,  Long  Beach,  California, 
who  became  totally  or  partially  separated 
from  employment  on  or  after  February  25, 
2002.  through  May  6,  2004,  are  eligible  to 


apply  for  adjustment  assistance  under 
Section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC,  this  20th  day  of 
August,  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 

[FR  Doc.  02-24111  Filed  9-20-02;  8:45  am] 

BILUNG  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  imder  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Division  of  Trade 
Adjustment  Assistance,  Emplojnnent 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
Section  221(a)  of  the  Act. 
-   The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  n. 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Division  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  November  4,  2002. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Division  of  Trade 
Adjustment,  at  the  address  shown 
below,  not  later  than  November  4,  2002. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  Room  G-5311,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210. 

Signed  at  Washington,  DC  this  19th  day  of 
August,  2002. 
Edward  A.  Tomchick, 

Director,  Division  of  Trade  Adjustment 
Assistance. 
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Appendix 

[Petitions  Instituted  on  08/19/2002] 


41,962 

41,963 

41,964 

41,965 

41,966 

41,967 

41,968 

41,969 

41,970 

41,971 

41,972 

41,973 

41,974 

41,975 

41,976 

41,977 

41,978 

41,979 

41,980 

41,981 

41,982 

41,983 

41,984 

41,985 

41,966 

41,987 

41,988 

41,989 

41,990 

41,991 

41,992 

4t,993 

41,994 

41,995 

41,996 

41,997 

41,998 

41,999 

42,000 

42,001 

42.002 


Subject  firm 
(petitioners) 

Competitive  Engineering  (Comp)  ... 

Peterson  Springs  (UAW)  

Donaldson  Co.,  Inc.  (Comp)  

JDS  Uniphase  (Comp)  

Crane  Resistoflex  (Comp) 

Trego  Industries,  Inc.  (Wri<8) 

Crown  Cork  and  Seal  (lAMAW)  

New  River  Energetics  (OCAW) 

Dimension  Tech,  Inc.  (Writs) 

Martand  Mold  (Wrtcs)  

American  GreetlrK|S  Corp  (Wrt<s)  ... 

Lapcor  Plastics  (PACE) 

Amerock  Corp.  (Comp)  

Versa  Tool  (WRKS) 

Black  and  Decker  (Writs)  

Helsapenn/Penn  Pad  (UNITE) 

Nklec  America  Corp  (Comp)  

Coming  Cable  Systems  (Wrtcs) 

Young  /American  Clothing  (UNITE) 

Carolina  Mills,  Inc.  (Comp) 

Kato  Engineering,  Inc.  (Wrtcs)  

ADC  Telecommunications  (Writs)  . 
Emerson  Appliance  Control  (Wrtcs) 

DeRoyal  Patient  Care  (Wrtcs) 

Stan's  Wood  Products  (Wrics) 

Akx>a  Wenatchee  Worics  (WLTC)  . 

Sun  Belt  Interptex  (Wrics)  

Pinnacle,  Magee  (Wrtcs) 

General  Motors  Corp  (UAW) 

Donna  Karan  Co  (UNITE) 

General  Electric  Co  (UE)  

Philips  Semiconductors  (Comp)  .... 

Lucedale  Industries  (Comp)  

Reliant  Manufacturing  (UAW)  

Eagle  Bridge  Machine  (Wrtcs)  

Mettler  Toledo  Spart.  Prod  (Comp) 

Ctore  Automotive  (Comp) 

New  Holland  Industries  (Comp)  .... 

Daicolor-Pope,  Inc.  (PACE)  

Wain  Mfg/Calif  Optical  (Wrtcs) 

Metso  Mineral  (USA)  (PACE)  


Location 

Date  of  pe- 
tition 

Tucson,  AZ 

08/07/2002 

Three  Rivers,  Ml  

08/07/2002 

Baldwin,  Wl  

07/18/2002 

Res.  Triangle.  NC  

08A)8/2002 

Bay  City,  Ml  

08A)2/2002 

Red  Oak.  TX  

06/02/2002 

Portland.  OR  

08/01/2002 

Radford.  VA 

03/16/2002 

Ironwood,  Ml  

08A)2/2002 

Pittsfield.  MA  

07/12/2002 

CortJin,  KY 

07/12/2002 

Manitowoc,  Wl 

07/25/2002 

Rockford  IL 

07/23/2002 

Meadville,  PA 

08/01/2002 

Easton.  MD 

08/01/2002 

Philadelphia.  PA  .;...-..... 

07/26/2002 

Canton,  MA  

07/29/2002 

Strafford.  K^  

04/22/2002 

Newartc.  NJ 

07/29/2002 

Gastonia.  NC  

07/19/2002 

North  Mankato.  MN 

06/12/2002 

Minnetonka,  MN 

07/25/2002 

Sparta  TN 

07/29/2002 

Maynardville.  TN  

07/31/2002 

Redmond.  OR  

07/17/2002 

Malaga.  WA  

0eA)1/2002 

Tamarac,  FL 

08/06/2002 

Piggott,  AR  

07/31/2002 

Linden,  Ki 

06/09/2002 

New  Yoric,  NY  

08/03/2002 

Erie,  PA 

08/13/2002 

Albuquerque,  NM  

08/05/2002 

Lucedale,  MS  

08/05/2002 

Chesterfield,  Ml  

08/12/2002 

Eagle  Bridge.  NY  

08/02/2002 

Inman.  SC  

08/02/2002 

BkX)mington.  MN 

08/05/2002 

New  Holland.  PA 

08/06/2002 

Peterson.  NJ  

07/30/2002 

Lynn,  MA 

06^)9/2002 

Clintonville,  Wl  

06/06/2002 

Product(s) 


Machine  plastk:  and  metal  parts. 

Compression  rings  and  snap  rings. 

Steam  turbines. 

Optk»l  attenuators  and  switches. 

Plastic-lined  pipes,  fittings,  and  valve. 

Push  ar>d  pull  door  bars. 

Metal  can  ends. 

MACS  Propellents. 

Picture  frame  mouldings. 

Injection  and  compression  nrakls. 

Greeting  cards,  candles,  paper  plates. 

Phenolic  handles  and  knobs. 

Cat>inet  knobs  and  pulls. 

Plastk:  injection  molds  and  tooling. 

Power  tools. 

ShoukJer  pads. 

AC/DC  power  supplies.  , 

Metal  telephone  pedestals. 

Women's  coats. 

Textile  yams. 

Electrical  generators  and  ntotor  sets. 

Sut>scrit>er  line  repeaters. 

Water  valves  and  dryer  timers. 

Vest  and  wrist  restraints. 

Partk»l  board  stk^kers. 

Aluminum  and  altoys. 

Preciswn  nwtal  stampings. 

Wocxj  frames. 

Pickup  trucks  and  sports  utility  vehkde. 

Women's  clothing. 

Diesel  electric  locomotives  and  component. 

Semiconductor  wafers. 

Knit  shirts 

Automotive  exhaust  manifolds. 

Cast  aluminum  alternators. 

Load  cells  and  light  capacity  scales. 

Battery  jump  starters  and  chargers. 

Spread  and  cut  sleepwear  material. 

Organic  pigments. 

Eyeglass  cases. 

Bulk  material  conveyers 


[FR  Doc.  02-24103  Filed  9-02-02;  8:45aml 

BILUNG  CODE  4510-30-M 

i 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-41.566] 

Johanna  YorIc,  Inc.,  New  York,  NY; 
Notice  of  Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  May  20,  2002  in  response  to 
a  worker  petition,  which  was  filed  on 
behalf  of  workers  at  Johanna  York,  Inc., 
New  York,  New  York. 

The  Department  has  been  unable  to 
locate  or  communicate  with  principals 
of  the  firm  or  otherwise  obtain 
information  to  reacJi  a  determination  on 


worker  eligibility.  Consequently,  further 
investigation  in  this  case  would  serve 
no  purpose,  and  the  investigation  has 
been  terminated. 

Signed  in  Washington,  DC,  this  19th  day  of 
August  2002. 
Elliott  S.  Kushner, 
Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
IFR  Doc.  02-24112  Filed  9-20-02;  8:45  am] 
BILUNO  C006  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-41,694] 

Joy  Mining  Machinery,  Mount  Vernon, 
IL;  Notice  of  Termination  of 
Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  June  24,  2002  in  response 
to  a  petition  filed  by  the  Union  on 
behalf  of  workers  at  Joy  Mining 
Machinery,  Mount  Vernon,  Illinois. 

All  workers  were  separated  from  the 
subject  firm  one  year  prior  to  the  date 
of  the  petition.  Section  223  of  the  Act 
specifies  that  no  certification  may  apply 
to  any  worker  whose  last  separation 
occurred  more  than  one  year  before  the 
date  of  the  petition. 
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Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  in  Washington,  DC,  tliis  19th  day  of 
August  2002. 
Elliott  S.  Kushner, 
Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  02-24115  Filed  9-20-02;  8.45  am] 
BaUNG  CODE  4S10-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-06403]  I 

Copper  Wiring  Devices,  Division  of 
Cooper  Industries  a/k/a  Eagle 
Electronic  Manufacturing  Co.,  Long 
Island  City,  NY;  Notice  of  Termination 
of  Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  (NAFTA- 
TAA),  and  in  accordance  with  Section 
250(a),  Subchapter  D,  Chapter  2,  Title  II, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  July  23,  2002,  in  response 
to  a  petition  filed  on  behalf  of  workers 
at  Cooper  Wiring  Devices,  Division  of 
Cooper  Industries,  previously  known  as 
Eagle  Electronic  Manufacturing 
Company,  Long  Island  City,  New  York. 

The  petitioning  worker  group  is 
covered  under  an  existing  certification, 
NAFTA-4807.  Consequently,  further 
investigation  in  this  case  would  serve 
no  purpose,  and  the  investigation  has 
l)een  terminated. 

Signed  at  Washington,  DC,  this  6th  day  of 
Septemlrar.  2002. 
Elliott  S.  Kusner, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  02-24118  Filed  9-20-02;  8:45  am) 
BtLLMQ  CODE  4S10-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Tjraining 
Administration 

[NAFTA— 5663] 

Exide  Technologies,  Transportation 
Global  Business  Unit,  Shreveport,  LA; 
Notice  of  Revised  Determination  on 
Reconsideration 

On  August  12,  2002,  the  Department 
issued  a  Notice  of  Affirmative 
Determination  Regarding  Application 


for  Reconsideration  for  NAFTA-TAA 
applicable  to  workers  and  former 
workers  of  the  subject  firm.  The  notice 
was  published  in  the  Federal  Register 
on  August  20,  2002  (67  FR  53975). 

The  initial  NAFTA-TAA  petition 
investigation  for  workers  at  Exide 
Technologies,  Transportation  Business 
Unit,  Shreveport,  Louisiana  was  denied 
based  on  the  finding  that  the  subject 
firm  did  not  shift  to  Canada  or  Mexico 
its  production  of  lead-acid  batteries  for 
cars  and  trucks  nor  did  it  import  like  or 
directly  competitive  products  from 
Canada  or  Mexico  during  the  relevant 
period.  The  investigation  further 
revealed  that  customers  of  the  subject 
firm  did  not  increase  their  imports  of 
lead-acid  batteries  from  Canada  and/or 
Mexico  during  the  relevant  period. 

The  petitioner  supplied  a  list  of 
additional  customers  they  believed 
should  be  surveyed.  On  further  review, 
the  Department  conducted  a  survey  of 
these  customers  to  determine  if  imports 
contributed  importantly  to  the  declines 
in  employment  at  the  subject  plant. 

On  reconsideration,  the  Department 
conducted  a  survey  of  the  additional 
major  customers  of  the  subject  plant 
regarding  their  purchases  of  lead-acid 
batteries  during  the  relevant  period.  The 
survey  revealed  that  a  major  customer 
increased  their  imports  of  lead-acid 
batteries  from  Mexico,  while  decreasing 
their  purchases  from  the  subject  plant 
during  the  relevant  period. 

Conclusion 

After  careful  review  of  the  additional 
facts  obtained  on  reconsideration,  I 
conclude  that  increased  imports  from 
Mexico  of  articles  like  or  directly 
competitive  with  lead-acid  batteries 
contributed  importantly  to  the  decline 
in  sales  or  production  and  to  the  total 
or  partial  separation  of  workers  of  {Ixide 
Technologies,  Transportation  Business 
Unit,  Shreveport,  Louisiana.  In 
accordance  with  the  provisions  of  the 
Act,  I  make  the  following  revised 
determination: 

All  workers  of  Exide  Technologies, 
Transportation  Business  Unit,  Shreveport, 
Louisiana  who  became  totally  or  partially 
separated  from  employment  on  or  after 
December  18,  2000,  through  two  years  from 
the  date  of  this  issuance,  are  eligible  to  apply 
for  NAFTA-TAA  under  Section  250  of  the 
Trade  Act  of  1974. 

Signed  in  Washington,  E)C  this  10th  day  of 
September  2002. 
Edward  A.  Tomchick, 
Director,  Division  of  Trade  Adjustment 
Assistance. 
|FR  Doc.  02-24117  Filed  9-20-02;  8:45  am] 

BNJJNO  CODE  4510-aO-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[NAFTA-6365] 

Old  Data  America,  inc.,  a  Sul>sidiary  of 
Oki  Data  Corp.,  a  Subsidiary  of  Oid 
Electric  Industry  Co.,  Ltd.,  Mount 
Laurel,  NJ;  Notice  of  Termination  of 
Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a),  subchapter  D,  chapter  2,  tide  n, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  July  15,  2002  in  response  to 
a  petition  filed  by  the  company  on 
behalf  of  workers  at  Oki  Data  Americas, 
Inc.,  a  subsidiary  of  Oki  Data  Corp.,  a 
subsidiary  of  Oki  Electric  Industry  Co., 
Ltd.,  Mount  Laurel,  New  Jersey. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
is  terminated. 

Signed  in  Washington,  DC,  this  4th  day  of 
September,  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  ofTmde 
Adjustment  Assistance. 
[FR  Doc.  02-24113  Filed  9-20-02;  8:45  am] 
nUlNG  CODE  4S10-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  NAFTA 
Transttional  Adjustment  Assistance 

Petitions  for  transitional  adjustment 
assistance  under  the  North  American 
Free  Trade  Agreement-Transitional 
Adjustment  Assistance  Implementation 
Act  (P.L.  103-182).  hereinafter  called 
(NAFTA-TAA),  have  been  filed  with 
State  Governors  under  Section  250(b)(1) 
of  Subchapter  D,  Chapter  2,  Title  II,  of 
the  Trade  Act  of  1974,  as  amended,  are 
identified  in  the  Appendix  to  this 
Notice.  Upon  notice  from  a  Governor 
that  a  FAFTA-TAA  petition  has  been 
received,  the  Director  of  the  Division  of 
Trade  Adjustment  Assistance  (DTAA), 
Employment  and  Training 
Administration  (ETA),  Department  of 
Labor  (DOL),  annoimces  the  filing  of  the 
petition  and  takes  action  pursuant  to 
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paragraphs  (c)  and  (e)  of  Section  250  of 
the  Trade  Act. 

The  purpose  of  the  Governor's  actions 
and  the  Labor  Department's 
investigations  are  to  determine  whether 
the  workers  separated  from  employment 
on  or  after  December  8, 1993  (date  of 
enactment  of  P.L.  103-182)  are  eligible 
to  apply  for  NAFTA-TAA  under 
Subchapter  D  of  the  Trade  Act  because 
of  increased  imports  trom  or  the  shift  in 
production  to  Mexico  or  Canada. 


The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  heahng  with  the 
Director  of  DTAA  at  the  U.S. 
Department  of  Labor  (DOL)  in 
Washington,  D.C.  provided  such  request 
if  filed  in  writing  with  the  Director  of 
DTAA  not  later  than  November  4,  2002. 

Also,  interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  petitions  to  the 

Appendix 


Director  of  DTAA  at  the  address  shown 
below  not  later  than  November  4,  2002. 
Petitions  filed  with  the  Governors  are 
available  for  inspection  at  the  Office  of 
the  Director,  DTAA,  ETA,  DOL,  Room 
C-5311,  200  Constitution  Avenue,  NW. 
Washington.  DC  20210. 

Signed  at  Washington,  DC  this  12th  day  of 
September,  2002. 
Edward  A.  Tomchick, 
Director,  Division  of  Trade  Adjustment 
Assistance. 


Subject  firm 


Savane  International  (Wkrs) 

Farley's  and  Sather  Candy  (Co.)  

Federal    Mogul— North    America    Friction 

(Co.). 

CommScope,  Inc.  of  North  (Co.)  

Ostikosh  B'Gosl>— Miami  Trim  Warehouse 

(Co.). 

Midwest  Electric  Products  (Go.) 

Disa  Industries  (IRW)  

Kimberiy  Clari<  (PACE) 

Minnesota  Brewing  Mokling  (Wkrs)  

IBM  Corporation  (Wkrs)  

Hoffco— Comet  Industries  (Co.) 

Maurer  Enterprises  (Wkrs) 

United  Sweater  Mills  (Co.)  

Doncasters— Turbo  Products  (Wkrs)  

Hasler,  Inc.  (Co.)  

Wyman  Gordon  Forgings  (lAMAW)  

International  Ceramic  Welding  (Co.) 

Leatherworks  (UAW)  

TreeSources  Industries— Spanaway  Lumber 

(Wkrs). 

Marconi  (Co.) 

Spectralink  (Wkrs) 

Mo  Tech  (Wkrs) ;...,... 

Fashion  Star  (Wkrs)  ; 

Owens  Brigam  Medial  (Co.) 

Hudson  RCI  (Co.) 

Motorola  (Wkrs) 

Autoline  Industries  (Co.) t 

Pliant  Solutions  (PACE) 

Dana  Corporation  (Co.) 

Northem  Engraving  (Wkrs)  

NetManage  (Wkrs)  

Fishking  Processors  (Wkrs)  

Power  Technologies  (Wkrs)  

Emgle  Products  (USWA) 

Laurel  Mould  (Wkrs)  

Hershey  Foods  (Co.) 

Metropolitan  Steel— Steeico  (Wkrs)  

Johnstown  Knitting  Mill  (Co.)  

Surgical  Corp.  of  America  (Co.) ., 

Fashk)n  Enterprise  (Wkrs)  

Ak»a  Badin  Works  (Co.) 

Weyerhaeuser  Company  (Co.)  

Northem  Engraving  (Co.)  

Milwaukee  Electric  Tool  (Wkrs)  ...^ 

Perfection  Schwank  (Co.)  


Location 


El  Paso,  TX  

Oklahoma,  OK  ....... 

Brighton,  MA 

Hickory,  NC  

Medley,  FL 

Mankato,  MN  

Holly,  Ml 

Neenah,  Wl 

St.  Paul,  MN  

Essex  Junction,  VT 

Rushville.  IN 

Grans  Pass,  OR  .... 

Jersey  City,  NJ  

Ivoryton,  CT  

Shelton,  CT 

Houston,  TX 

DeMotte,  IN  

Detroit,  Ml  

Tacoma,  WA 

Toccoa,  GA 

Boulder,  CO 

Oakdale,  MN 

Carrolltoa  GA 

Corona,  CA 

Temecula,  CA 

Mesa,  AZ  

Argyle,  Wl  

Fort  Edward,  NY  .... 

Hastings,  NE 

Lansis,  lA 

Bellingham,  WA  

Los  Angeles,  CA  .... 

Erie,  PA  

Johnstown,  PA 

Greenstxjrg,  PA 

PennstHjrg,  PA  

Sinking  Springs,  PA 

Johnstown,  NY  

Irvington,  NY 

El  Paso,  TX  

Badin,  NC  

Albany,  OR  

Holmen,  Wl  

Brookfield,  Wl  

Wanesboro,  GA' 


Date  re- 
ceived at 
governor's 
office 


08/26/2002 
08/21/2002 
08/23/2002 

08/26/2002 
08/19/2002 

08/19/2002 
08/22/2002 
08/22/2002 
08/22/2002 
08/22/2002 
08/21/2002 
08/09/2002 
08/23/2002 
08/12/2002 
08/12/2002 
08/21/2002 
08/21/2002 
08/20/2002 
08/21/2002 

08/20/2002 
08/19/2002 
08/20/2002 
08/22/2002 
07/23/2002 
08/15/2002 
08/26/2002 
08/30/2002 
08/23/2002 
08/27/2002 
08/26/2002 
08/28/2002 
08/05/2002 
08/29/2002 
08/29/2002 
08/29/2002 
08/29/2002 
08/29/2002 
08/29/2002 
08/29/2002 
08/29/2002 
08/29/2002 
08/28/2002 
09/03/2002 
09/03/2002 
09/05/2002 


Petition 
number 


NAFTA-6,481 
NAFTA-6,482 
NAFTA-6,483 

NAFTA-6.484 
NAFTA-6,485 

NAFTA-6,486 
NAFTA-6,487 
NAFTA-6,488 
NAFTA-6,489 
NAFTA-6,490 
NAFTA-6,491 
NAFTA-6,492 
NAFTA-6,493 
NAFTA-6.494 
NAFTA-6,495 
NAFTA-6,496 
NAFTA-6,497 
NAFTA-6,498 
NAFTA-6,499 

NAFTA-6,500 
NAFTA-6,501 
NAFTA-6,502 
NAFTA-6,503 
NAFTA-6,504 
NAFTA-6,505 
NAFTA-6.506 
NAFTA-6,507 
NAFTA-6,508 
NAFTA-6,509 
NAFTA-6,510 
NAFTA-6,511 
NAFTA-6,512 
NAFTA-6,513 
NAFTA-6,514 
NAFTA-€,515 
NAFTA-6,516 
NAFTA-6.517 
NAFTA-6,518 
NAFTA-6,519 
NAFTA-6,520 
NAFTA-6,521 
NAFTA-6,522 
NAFTA-6,523 
NAFTA-6,524 
NAFTA-6,525 


Articles  produced 


Cut  fabrics. 

Candy. 

Frictkm  products— txakes. 

Coxial  and  fiber  optk:. 

Trim  items  (zippers,  buttons,  thread). 

Servk»  entrance  nKXJels. 

Foundry  machines. 

Feminine  care  products. 

Malt  beverage/beer. 

SemkX)nductor  modules. 

Transmission  for  washing  machirves. 

Wooden  stakes  and  poles. 

Sweaters. 

Gas  turbine  blades. 

Meters. 

Aircraft  engine  components. 

Refactory. 

Leather  sealing  skins. 

Lumt>er. 

Telecommunication  equipment. 

Cell  phones. 

Injection  molds. 

Ladies  apparel.  ^ 

lnjectk>n  mokls. 

Plastic  medk»l  products. 

Pressure  sensors. 

Calipers  and  distributors. 

Printed  pattern  vinyl. 

Cylinder  liners. 

Stamping. 

Software  products. 

Fish  and  seafood  products. 

AC  and  DC  power  distribution  units. 

Hand  carried  and  twin  stack  units. 

Moulds  for  glass. 

Confectionery  products. 

Building  materials. 

Knitware. 

Disposable  medical  gauze  products. 

Ladies  suits,  pants,  jackets  etc. 

Aluminum  engots.  coils. 

Logging. 

Decorative  trim  for  auto,  boats,  etc. 

Electric  power  tools. 

Heaters. 
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BHJJNG  COOE  4S10-30-M 

DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

[Application  No.  [>-10986,'8t  al.] 

Proposed  Exemptions;  Bank  of 
America  (Bof A) 

agency:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

ACTION:  Notice  of  (iroposed  exemptions. 

SUMMARY:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
proposed  exemptions  from  certain  of  the 
prohibited  transaction  restrictions  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (the  Act)  and/ or  the  Internal 
Revenue  Code  of  1986  (the  Code). 

Written  Comments  and  Hearing 
Requests  i 

All  interested  persons  are  invited  to 
submit  written  comments  or  requests  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  Notice  of 
Proposed  Exemption,  within  45  days 
from  the  date  of  publication  of  this 
Federal  Register  Notice.  Comments  and 
requests  for  a  hearing  should  state:  (1) 
The  name,  address,  and  telephone 
number  of  the  person  making  the 
comment  or  request,  and  (2)  the  nature 
of  the  person's  interest  in  the  exemption 
and  the  manner  in  which  the  person 
would  be  adversely  affected  by  the 
exemption.  A  request  for  a  hearing  must 
also  state  the  issues  to  be  addressed  and 
include  a  general  description  of  the 
evidence  to  be  presented  at  the  hearing. 
AOOnESSES:  All  written  comments  and 
requests  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration 
(PWBA),  Office  of  Exemption 
Determinations,  Room  N-5649.  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW..  Washington,  DC  20210. 

Attention:  Application  No. ,  stated  in 

each  Notice  of  Proposed  Exemption. 
Interested  persons  are  also  invited  to 
submit  comments  and/or  hearing 
requests  to  PWBA  via  e-mail  or  FAX. 
Any  such  comments  or  requests  should 
be  sent  either  by  e-mail  to: 
inoffittb@pwba.doI.gov.  or  by  FAX  to 
(202)  219-0204  by  the  end  of  the 
scheduled  comment  period.  The 
applications  for  exemption  and  the 
comments  received  will  be  available  for 
public  inspection  in  the  Public 
Docimients  Room  of  the  Pension  and 
Welfare  Benefits  Administration,  U.S. 


Department  of  Labor,  Room  N-1513, 
200  Constitution  Avenue,  NW., 
Washington,  DC  20210. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department 
within  15  days  of  the  date  of  publication 
in  the  Federal  Register.  Such  notice 
shall  include  a  copy  of  the  notice  of 
proposed  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 
SUPPLEMENTARY  INFORMATION:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  part  2570,  subpart  B  (55  FR 
32836,  32847,  August  10, 1990). 
Effective  December  31, 1978,  section 
102  of  Reorganization  Plan  No.  4  of 
1978,  5  U.S.C.  App.  1  (1996),  transferred 
the  authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
requested  to  the  Secretary  of  Labor. 
Therefore,  these  notices  of  proposed 
exemption  are  issued  solely  by  the 
Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

Bank  of  America  (BofA);  Located  in 
Bethesda,  Maryland 

(Application  No.  D-10986) 
Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  imder  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  subpart  B  (55 
FR  32.836,  32,847.  August  10, 1990).  If 
the  exemption  is  granted,  the 
restrictions  of  section  406(a)  of  the  Act 
and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (D)  of  the  Code,  shall  not  apply 
to  (1)  the  granting  to  BofA  by  the 
Westbrook  Real  Estate  Fund  ID,  L.P. 
(LP),  a  Delaware  Limited  Partnership,  of 
a  first,  exclusive,  and  prior  security 
interest  in  the  capital  commitments 
(Capital  Commitments),  reserve 
amounts  (Reserve  Amoimts),  and  capital 
contributions  (Capital  Contributions), 


whether  now  owned  or  after-acquired, 
of  certain  employee  benefit  plans 
(Plans)  investing  in  the  LP;  (2)  the 
collateral  assignment  and  pledge  by  the 
LP  to  BofA  of  its  security  interest  in 
each  Plan's  limited  partnership  interest, 
whether  now  owned  or  after-acquired; 
(3)  the  granting  by  the  LP  of  a  first, 
exclusive,  and  prior  secxmty  interest  in 
a  borrower  collateral  account  to  which 
all  Capital  Contributions  will  be 
deposited  when  paid  (Borrower 
Collateral  Account);  (4)  the  granting  to 
BofA  by  Westbrook  Real  Estate  Partners 
Management  III,  L.L.C.,  a  Delaware 
limited  liability  company  and  the 
general  partner  of  the  LP  (the  General 
Partner),  of  its  right  to  make  calls  for 
cash  contributions  (Drawdowns)  under 
the  Amended  and  Restated  Agreement 
of  Limited  Partnership  of  Westbrook 
Real  Estate  Fund  III,  L.P.,  dated  as  of 
June  10, 1998  (Agreement),  where  BofA 
is  the  representative  of  certain  lenders 
(the  Lenders)  that  will  fund  a  so-called 
"credit  facility"  (Credit  Facility) 
providing  credit  to  the  LP,  and  the 
Lenders  are  parties  in  interest  with 
respect  to  the  Plans;  and  (5)  the 
execution  of  a  partner  agreement  and 
estoppel  (Estoppel)  imder  which  the 
Plans  agree  to  honor  the  Drawdowns; 
provided  that  (i)  the  proposed  grants, 
assignments,  and  Estoppels  are  on  terms 
no  less  favorable  to  the  Plans  than  those 
which  the  Plans  could  obtain  in  arm's- 
length  transactions  with  imrelated 
parties;  (ii)  the  decisions  on  behalf  of 
each  Plan  to  invest  in  the  LP  and  to 
execute  such  Estoppels  in  favor  of  BofA, 
for  the  benefit  of  each  Lender,  are  made 
by  a  fiduciary  which  is  not  included 
among,  and  is  independent  of  and- 
imaffiliated  with,  the  Lenders  and  BofA; 
(iii)  with  respect  to  Plans  that  may 
invest  in  the  LP  in  the  future,  such  Plans 
will  have  assets  of  not  less  than  $100 
million  i  and  not  more  than  5%  of  the 
assets  of  such  Plan  will  be  invested  in 
the  LP;  and  (iv)  the  General  Partner  is 
unrelated  to  any  Plan  and  any  Lender. 

Effective  Date:  If  this  proposed 
exemption  is  granted,  it  will  be  efiiective 
July  30, 1998. 

Summary  of  Facts  and  Representations 

1.  The  LP  is  a  Delaware  limited 
partnership,  the  sole  general  partner  of 
which  is  the  General  Partner.  The 
General  Partner  is  a  separate  affiliate  of 
Westbrook  Real  Estate  Partners,  L.L.C. 


>  In  the  case  of  multiple  plans  maintained  by  a 
single  employer  or  a  single  group  of  employers 
treated  as  a  single  employer  under  Sections  414(b). 
414(c).  414(m).  and  414(o)  of  the  Code,  the  assets 
of  which  are  invested  on  a  commingled  basis  (e.g., 
through  a  master  trust),  this  $100  million  threshold 
will  be  applied  to  the  aggregate  assets  of  all  such 
plans. 
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(Westbrook),  a  Delaware  limited  liability 
company,  which  is  the  sponsor  of  the 
LP.  "The  LP  shall  exist  for  eight  years 
bom  the  end  of  its  initial  investment 
period,  but  may  be  extended.  The  LP 
was  formed  by  the  (General  Partner  (as 
sponsor  and  sole  general  partner)  with 
the  intent  of  seekbig  Capital 
Commitments  from  a  limited  number  of 
prospective  investors  who  would 
become  partners  (the  Limited  Partners) 
of  the  LP.  There  are  fifty-three  current 
and  prospective  Limited  Partners 
having,  in  the  aggregate,  irrevocable, 
imconditional  Capital  Commitments  of 
approximately  $1.2  billion. 

2.  The  LP  bias  been  organized  to 
^^blish  an  integrated,  self-* 
administered  and  self-managed  real 


estate  operating  company  (see  rep.  11, 
below)  to  acquire  a  broad  range  of  real 
estate-related  assets,  portfolios  and 
companies.  The  LP  believes  that 
significant  opportimities  exist  to 
adiieve  superior  risk-adjusted  returns  in 
real  estate  and  generally  seeks 
compoimded  annual  returns  on  its 
investments  in  excess  of  18%. 

3.  Proceeds  from  the  sale  or 
refixiancing  of  properties  generally  will 
not  be  reinvested.  The  proceeds  will  be 
distributed  to  the  Limited  Partners  on  at 
least  a  quarterly  basis  so  that  the  LP  will 
be  self-liquidated. 

4.  The  Agreement  requires  each 
Limited  Partner  to  make  initial 
contributions  of  capital  up  to  a  specified 
maximum.  The  Agreement  requires 


Limited  Partners  to  make  Capital 
Contributions  to  fulfill  this  obligation 
upon  receipt  of  notice  irom  the  General 
Partner.  Under  the  Agreement,  the 
General  Partner  may  make  Drawdowns 
up  to  the  total  amount  of  a  Limited 
Partner's  Capital  (Dommitment  upon  15 
business  days'  notice,  subject  to  certain 
limitations.  The  Limited  Partners' 
Capital  Commitments  are  structured  as 
unconditional,  binding  commitments  to 
contribute  equity  when  Drawdowns  are 
made  by  the  General  Partner.  In  the 
event  of  a  default  by  a  Limited  Partner, 
the  LP  may  exercise  any  of  a  number  of 
specific  remedies. 

Among  the  Limited  Partners  and  their 
investments  in  the  LP  are: 


Name  of  partner 


BeilSoutt)  Master  Pension  Trust 

NC/TREIT  

New  Yori(  State  Common  Retirement  Fund 

Commonwealth  of  Pennsylvania  State  Employees  Retirement  System 

JPMorgan  Chase  Bank,  as  Tnistee  for  the  IBMi>ersonal  Pension  Plan  Trust 
Westbrook  Real  Estate  Fund  III  Ohk>  Group  Trust 


Capital 
commitment 


$100,000,000 

100,000.000 

100.000.000 

75.000.000 

75.000.000 

75,000,000 


5.  The  applicant  states  that  the  LP 
will  incur  short-term  indebtedness  for 
the  acquisition  of  particular  investments 
and  for  working  capital  purposes  (with 
the  expectation  that  such  acquisition 
indebtedness  will  be  repaid  frt>m  the 
Limited  Partners'  Capital  Commitments 
and/or  from  mortgage  debt).  This 
indebtedness  takes  the  form  of  the 
Credit  Facility,  a  revolving  credit 
agreement  secured  by,  among  other 
things,  a  pledge  and  assignment  of  each 
Limited  Partner's  Capital  Conunitment 
and  by  a  pledge  and  assignment  by  the 
LP  and  the  General  Partner  of  the  right 
to  make  Drawdowns  of  the  Capital 
Commitments,  and  their  security 
interests  in  the  Limited  Partners'  limited 
partnership  interests  in  the  LP.  This 
t)rpe  of  facility  allows  the  LP  to 
consummate  investments  quickly 
without  having  to  finalize  the  debt/ 
equity  structiure  for  an  investment  or 
having  to  arrange  for  interim  or 
permanent  financing  prior  to  making  an 
investment,  and  will  have  additional 
advantages  to  the  Limited  Partners  and 
the  LP.  Under  the  Agreement,  the 
General  Partner  may  encumber  Limited  . 
Partners'  Capital  Commitments,  Reserve 
Amoimts,  and  Capital  Contributions, 
including  the  right  to  make  Drav^^owns, 
to  one  or  more  financial  institutions  as 
security  for  the  Credit  Facility.  Each  of 
the  Limited  Partners  has  appointed  the 
General  Partner  as  its  attorney-in-fact  to 
execute  all  documents  and  instruments 
of  transfer  necessary  to  implement  the 


provisions  of  the  Agreement.  In 
connection  with  this  Credit  Facility, 
each  of  the  Limited  Partners  is  required 
to  execute  docimtients  customarily 
required  in  secured  financings, 
including  an  agreement  to  honor 
Drawdowns  imconditionally. 

6.  BofA  is  the  agent  for  a  group  of 
Lenders  providing  a  $400  million 
revolving  Credit  Facility  to  the  LP.  BofA 
is  also  a  participating  Lender.  Some  of 
the  Lenders  may  be  parties  in  interest 
with  respect  to  some  of  the  Plans  that 
invest  in  the  LP  by  virtue  of  such 
Lenders'  (or  their  affiliates')  provision  of 
services  to  such  Plans  for  assets  other 
than  the  Plans'  interests  in  the  LP,  BofA 
is  requesting  an  exemption  to  permit  the 
Plans  to  enter  into  security  agreements 
with  BofA,  as  the  representative  of  the 
Lenders,  whereby  such  Plans'  Clapital 
Commitments,  Reserve  Amounts,  and 
Capital  Contributions  to  the  LP,  as  well 
as  the  Plans'  limited  partnership 
interests,  are  used  as  collateral  for  loans 
made  by  the  Credit  Facility  to  the  LP, 
when  such  loans  are  funded  by  Lenders 
who  are  parties  in  interest  to  one  or 
more  of  the  Plans. 

The  Credit  Facility  is  used  to  provide 
immediate  funds  for  real  estate 
acquisitions  made  by  the  LP,  as  well  as 
for  the  payment  of  LP  expenses. 
Repajmaents  are  secured  generally  by 
the  Limited  Partners'  (Dapital 
Contributions,  Reserve  Amoimts, 
Drawdowns  on  the  Limited  Partners' 
Capital  Commitments,  and  the  Limited 


Partners'  limited  partnership  interests. 
The  Credit  Facility  was  originally 
intended  to  be  available  until  2001  and 
has  been  extended  to  May  9,  2003.  The 
applicant  has  requested  that  the 
proposed  exemption,  if  granted,  be 
retroactive  to  July  30. 1998,  which  is  the 
date  the  Credit  Facility  originally 
became  effective.  The  LP  can  use  its 
credit  under  the  Credit  Facility  by  direct 
or  indirect  borrowings  or  by  requesting 
that  letters  of  credit  be  issued.  All 
Lenders  participate  on  a  pro  rata  basis 
with  respect  to  all  cash  loans  and  letters 
of  credit  up  to  the  maximum  of  the 
Lenders'  respective  commitments.  All 
such  loans  and  letters  of  credit  are 
issued  to  or  for  the  benefit  of  the  LP  or 
an  entity  in  which  the  LP  owns  a  direct 
or  indirect  interest  (a  Qualified 
Borrower),  and  not  to  any  individual 
Limited  Partner.  All  payments  of 
principal  and  interest  made  by  the  LP  or 
a  QuaUfied  Borrower  are  allocated  pro 
rata  among  all  Lenders. 

7.  The  Credit  Facility  is  a  recourse 
obligation  of  the  Partnership.  To  secure 
the  Credit  Facility,  the  LP  has  granted 
to  BofA.  for  the  benefit  of  each  Lender, 
a  first,  exclusive,  and  prior:  (1)  Security 
interest  and  lien  in  and  to  the  Capital 
Commitments,  Reserve  Amounts,  and 
Capital  Contributions  of  the  Limited 
Partners;  (2)  collateral  assignment  and 
pledge  of  the  LP's  security  interest  in 
each  Limited  Partner's  limited 
partnership  interest;  and  (3)  security 
interest  and  lien  in  the  Borrower 
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Collateral  Account.  Additionally,  to 
secure  the  Credit  Facility,  the  General 
Partner  has:  (1)  pledged,  through  a 
partner  agreement  and  estoppel,  its 
partnership  interest  to  BofA  for  the 
benefit  of  each  Lender;  and  (2)  granted 
to  BofA,  for  the  benefit  of  each  Lender, 
its  right  to  make  Drawdowns  of  the 
Capital  Commitments  and  Reserve 
Amounts,  and  all  other  rights,  tides, 
powers  and  privileges  related  to, 
appurtenant  to  or  arising  out  of  the 
General  Partner's  right  imder  the 
Agreement  to  require  or  demand  that 
Limited  Partners  make  Capital 
Contributions  and  fund  Drawdowns. 

8.  Each  Limited  Partner  has  executed 
or  will  execute  an  agreement  pursuant 


to  which  it  acknowledges  that  the  LP 
and  the  General  Partner  have  pledged 
and  assigned  to  BofA,  for  the  benefit  of  . 
each  Lender  which  may  be  a  party  in 
interest  (as  defined  in  ERISA  Section 
3(14])  of  such  Limited  Partner,  all  of 
their  rights  under  the  Agreement 
relating  to  Capital  Commitments, 
Reserve  Amounts,  Drawdown  notices, 
and  Capital  Contributions.  Such 
agreement  will  include  an 
acknowledgment  and  covenant  by  the 
Limited  Partner  that,  if  an  event  of 
default  exists,  such  Limited  Partner 
will,  consistent  with  its  obligations 
under  the  Agreement,  honor  any 
Drawdown  made  by  BofA  in  accordance 


with  the  Agreement.  Such  an  agreement 
and  covenant  by  a  Limited  Partner 
effectively  limits  the  assertion  of  any 
defense  which  the  Limited  Partner 
might  have  against  the  LP  or  the  General 
Partner  with  respect  to  the  funding  of 
any  Drawdown  made  by  BofA. 

9.  The  applicant  represents  that  at  the  ~ 
present  time  the  following  Plans  are 
Partners  in  the  LP: 

(1)  The  SBC  Master  Pension  Trust 
(formerly  Ameritech  Pension  Trust).  The 
SBC  Master  Pension  Trust  (Boston  Safe 
Deposit  and  Trust  Company,  as  Trustee) 
holds  the  assets  of  the  follov<ring  Plans, 
all  of  which  Jbave  EIN  43-1301883. 


- 

Plan 

Type 

Plan  No. 

Approx. 
number  par- 
ticipants 

12/31/98 

Approx.  net 

fair  market 

value 

(in  thousands) 

Ameritech  ManagerrM 
Amerttech  Pension  PI 

>nt  Pension  Plan  

&n  

Det.  Benefit  

Def.  Benefit  

Def.  Benefit  

001 
002 
Oil 

41,685 

76,227 

160 

$7,599,667 
7,197,371 

Emptoyees'  Pension  Plan  of  Ameritech  Publishing  Ventures,  Inc 

2,189,091 

The  fiduciary  of  these  Plans  generally 
responsible  for  investment  decisions  in 
the  real  estate  area  for  internally 
managed  assets  was  the  Ameritech 
Corporation  Asset  Management 
Committee,  the  Chief  Investment  Officer 
of  Ameritech  Corporation,  and/or  the 
Ameritech  Corporation  Investment 
Management  Department's  Real  Estate 
Committee  (comprised  of  the  staff  real 
estate  professionals  and  another 
Investment  Management  Department 
Director),  depending  on  the  size  and 
type  of  investment.  The  fiduciary 
responsible  for  reviewing  and 
authorizing  the  Ameritech  Pension 
Trust's  investment  in  the  partnership  to 
which  this  proposed  exemptioh  relates, 
an  internally  managed  asset  of  the 
Ameritech  Pension  Trust,  was 
collectively  the  Chief  Investment  Officer 
of  Ameritech  Corporation,  and  the 
members  of  the  Ameritech  Corporation 
Investment  Management  Department's 
Real  Estate  Committee. 

(2)  BeUSouth  Master  Pension  Trust 
The  BellSouth  Master  Pension  Trust 
(State  Street  Bank  Company,  as  Trustee) 
holds  the  assets  of  two  employee  benefit 
Plans.  First  is  the  BellSouth  Personal 
Retirement  Accoimt  Pension  Plan;  type 
of  plan — defined  benefit;  EIN:  58- 
1533433;  Plan  No.  012;  nimiber  of  plan 
participants — 51,029.  The  approximate 
fair  market  value  of  the  total  assets  of 
the  BellSouth  Personal  Retirement 
Account  Pension  Plan  was 
approximately  $7,232  billion  as  of 
December  31, 1998.  Second  is  the 


BellSouth  Pension  Plan;  type  of  plan — 
defined  benefit;  EIN:  58-1533433;  Plan 
No.  005;  number  of  plan  participants — 
90,302.  The  approximate  fair  market 
value  of  the  total  assets  of  the  BellSouth 
Pension  Plan  was  approximately  $10.7 
billion  as  of  December  31, 1998.  The 
fiduciary  generally  responsible  for 
investment  decisions  in  real  estate 
matters  on  behalf  of  both  the  BellSouth 
Personal  Retirement  Accoimt  Pension 
Plan  and  the  BellSouth  Pension  Plan  is 
the  BellSouth  Corporation  Treasurer. 
The  fiduciary  responsible  for  reviewing 
and  authorizing  the  investment  in  the 
LP  is  the  BellSouth  Corporation 
Treasurer. 

(3)  BP  Master  Trust  for  Employee 
Pension  Plans.  The  BP  Master  Trust  for 
Employee  Pension  Plans  (JPMorgan 
Chase  Bank,  as  Trustee)  (the  "BP  Trust") 
is  the  successor  to  the  BP  America  Inc. 
Retirement  Trust  (the  "Prior  Trust") 
pursuant  to  a  merger  of  the  Prior  Trust 
into  the  BP  Trust.  The  Prior  Trust  made 
the  decision  to  invest  in  the  LP  and  the 
BP  Trust  assumed  that  investment 
pursuant  to  the  merger.  At  the  time  of 
the  investment,  the  Prior  Trust  held  the 
assets  of  two  Plans.  First  was  the  BP 
America  Retirement  Accumulation  Plan; 
type  of  plan — defined  benefit;  EIN:  94- 
2257553;  Plan  No.  001;  approximate 
number  of  plan  participants — 22,279. 
The  approximate  fair  market  value  of 
the  total  assets  of  the  BP  America 
Retirement  Accmnidation  Plan  was 
approximately  $1,415  billion  as  of 
December  31, 1998.  Second  was  the  BP 


America  Master  Hourly  Plan  for 
Represented  Employees;  type  of  plan — 
defined  benefit;  EIN:  94-2257553;  Plan 
No.  018;  approximate  number  of  plan 
participants — 13,872.  The  approximate 
fair  market  value  of  the  total  assets  of 
the  BP  America  Master  Hourly  Plan  for 
Represented  Employees  was 
approximately  $703.8  million  as  of 
December  31, 1998. 

The  fiduciary  of  these  Plans  generally 
responsible  for  investment  decisions  at 
the  time  of  the  investment  was  the  Chief 
Executive  Officer.  BP  America  Inc.  (the 
"Chief  Executive  Officer").  The 
fiduciary  responsible  for  reviewing  and 
authorizing  die  investment  in  the  LP 
was  also  the  Chief  Executive  Officer. 
The  Investment  Committee  of  BP 
Corporation  North  America  Inc.  is  the 
successor  fiduciary  to  the  Chief 
Executive  Officer. 

(4)  IBM  Personal  Pension  Plan  Trust. 
The  IBM  Personal  Pension  Plan  Trust 
(JPMorgan  Chase  Bank,  as  Directed 
Trustee)  holds  the  assets  of  the  IBM 
Personal  Pension  Plan;  type  of  plan — 
defined  benefit;  EIN:  13-0871985;  Plan 
No.  001;  approximate  number  of  plan 
participants — 324,808.  The  approximate 
fair  market  value  of  the  total  assets  of 
the  IBM  Personal  Pension  Plan  was 
approximately  $41.7  billion  as  of 
December  31, 1998. 

The  fiduciary  of  this  Plan  generally 
responsible  for  investment  decisions  is 
the  Retirement  Plans  Committee,  IBM 
Corporation.  The  fiduciary  responsible 
for  reviewing  and  authorizing  the 
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investment  in  the  LP  is  the  Retirement 
Plan  Committee,  IBM  Corporation. 

(5)  United  States  Steel  Group  Trust. 
The  United  States  Steel  Retirement 
Trust  (United  States  Steel  and  Carnegie 
Pension  Fimd,  as  Trustee)  holds  the 
assets  of  two  employee  benefit  pension 
Plans  investing  in  the  LP.  First  is  the 
United  States  Steel  Corporation  Plan  for 
Employee  Pension  Benefits  (the  U.S. 
Steel  Plan);  type  of  plan — defined 
benefit;  EIN:  25-0996816;  Plan  No.  001; 
number  of  plan  participants — 98,916. 
The  approximate  fair  market  value  of 
the  total  assets  of  the  U.S.  Steel  Ipan 
was  $5,922  billion  as  of  December  31, 
1998.  ' 

Second  is  the  United  States  Steel 
Corporation  Plan  for  Non-Union 
Employee  Pension  Benefits  As 
Amended  (the  U.S.  Steel  Non-Union  EE 
Plan);  type  of  plan — defined  benefit; 
EIN:  25-0996816;  Plan  No.  100;  number 
of  plan  participants — 31.262.  The 
approximate  fair  market  value  of  the 
total  assets  of  the  U.S.  Steel  Non-Union 
EE  Plan  was  $4,293  billion  as  of 
December  31, 1998. 

The  fiduciary  of  these  Plans  generally 
responsible  for  investment  decisions  is 
the  United  States  Steel  and  Carnegie 
Pension  Fund.  The  fiduciary 
responsible  for  reviewing  and 
authorizing  the  investment  in  the  LP  is 
the  United  States  Steel  and  Carnegie 
Pension  Fund. 

(6)  Marathon  Oil  Group  Trust.  The 
Marathon  Oil  Group  Trust  (United 
States  Steel  and  Carnegie  Pension  Fund, 
as  Master  Trustee)  holds  the  assets  of 
three  employee  benefit  pension  Plans 
investing  the  LP.  First  is  the  Retirement 
Plan  of  Marathon  Oil  Company  (the 
Marathon  Plan);  type  of  plan^lefined 
benefit;  EIN:  25-1410539;  Plan  No.  001; 
approximate  number  of  plan 
participants — 6,841.  The  approximate 
fair  market  value  of  the  total  assets  of 
the  Marathon  Plan  was  $798  million  as 
of  December  31, 1998. 

Second  is  the  Petroleum  Marketing 
Retirement  Plan;  type  of  plan — defined 
benefit;  EIN:  31-1551430;  Plan  No.  001; 
approximate  ntmiber  of  plan 
participants — 11.548.  The  approximate 
fair  market  value  of  the  total  assets  of 
the  Petroleum  Marketing  Retirement 
Plan  was  $26.5  million  as  of  January  1, 
1998. 

Third  is  the  Marathon  Ashland 
Petroleum  LLC  Retirement  Plan  (the 
Marathon  Ashland  Plan);  type  of  plan — 
defined  benefit;  EIN:  31-1537655;  Plan 
No.  001;  number  of  plan  participants — 
5.960.  The  approximate  fair  market 
value  of  the  total  assets  of  the  Marathon 
Ashland  Plan  was  $528  million  as  of 
December  31, 1998. 


The  fiduciary  of  these  Plans  generally 
responsible  for  investment  decisions  is 
the  United  States  Steel  and  Carnegie 
Pension  Fund.  The  fiduciary 
responsible  for  reviewing  and 
authorizing  the  investment  in  the  LP  is 
the  United  States  Steel  and  Carnegie 
Pension  Fimd. 

(7)  UPS  Betirement  Plan  Trust.  The 
UPS  Retirement  Plan  Trust  (Bankers 
Trust  Company,  as  Trustee)  holds  the 
assets  of  the  UPS  Retirement  Plan;  type 
of  plan — defined  benefit;  EIN:  95- 
1732075;  Plan  No.  001;  approximate 
number  of  plan  participants — 86,254. 
The  approximate  fair  market  value  of 
the  total  assets  of  the  UPS  Retirement 
Plan  was  approximately  $5,027  billion 
as  of  December  31, 1998.  The  fiduciary 
of  this  Plan  generally  responsible  for 
investment  decisions  is  the 
Administrative  Conunittee  of  the  UPS 
Retirement  Plan.  The  fiduciary 
responsible  for  reviewing  and 
authorizing  the  investment  in  the  LP  is 
the  Administrative  Committee  of  the 
UPS  Retirement  Plan. 

10.  The  applicant  represents  that  the 
Plans  in  the  trusts  (the  Trusts)  listed  in 
Representation  9  are  currenUy  the  only 
employee  benefit  Plans  subject  to  the 
Act  that  are  Limited  Partners  of  the  LP 
and  will  be  included  in  this  exemption. 
However,  the  applicant  states  that  it  is 
possible  that  one  or  more  other  Plans 
will  become  Limited  Partners  of  the  LP 
in  the  future.  Thus,  the  applicant 
requests  relief  for  any  such  Plan  imder 
this  proposed  exemption,  provided  the 
Plan  meets  the  standards  and  conditions 
set  forth  herein.  In  this  regard,  such 
Plan  must  be  represented  by  an 
independent  fiduciary  and  the  General 
Partner  must  receive  from  the  Plan  one 
of  the  following: 

(1)  a  representation  letter  fitjm  the 
applicable  fiduciary  with  respect  to 
such  Plan  substantially  identical  to  the 
representation  letter  submitted  by  the 
fiduciaries  of  the  other  Plans,  in  which 
case  this  proposed  exemption,  if 
granted,  will  apply  to  the  investments 
made  by  such  Plan  if  the  conditions 
required  herein  are  met;  or 

(2)  evidence  that  such  Plan  is  eligible 
for  a  class  exemption  or  has  obtained  an 
individual  exemption  from  the 
Department  covering  the  potential 
prohibited  transactions  which  are  the 
subject  of  this  proposed  exemption. 

11.  BofA  represents  that  the  LP  has 
obtained  an  opinion  of  counsel  that  the 
LP  constitutes  an  "operating  company" 
under  the  Department's  plan  asset 
regvJations  [see  29  CFR  2510.3-101(c)l 
if  the  LP  is  operated  in  accordance  with 
the  Agreement  and  the  private 
placement  memorandum  distributed  in 


connection  with  the  private  placement 
of  the  LP  interests.^ 

BofA  represents  that  the  seciirity  and 
Estoppel  constitute  a  form  of  credit 
security  which  is  customary  among 
financing  arrangements  for  real  estate 
limited  partnerships  or  limited  liability 
companies,  wherein  the  financing 
institutions  do  not  obtain  secimty 
interests  in  the  real  property  assets  of 
the  partnership  or  limited  liability 
companies.  BofA  also  represents  that 
the  obligatory  execution  of  the  Estoppel 
by  the  Limited  Partners  for  the  benefit 
of  the  Lenders  was  fully  disclosed  in  the 
Private  Placement  Memorandum  as  a 
requisite  condition  of  investment  in  the 
LP  during  the  private  placement  of  the 
partnership  interests.  BofA  represents 
that  the  only  direct  relationship 
between  any  of  the  Limited  Partners  and 
any  of  the  Lenders  is  the  execution  of 
the  Estoppel.  All  other  aspects  of  the 
transaction,  including  the  negotiation  of 
all  terms  of  the  Credit  Facility,  are 
exclusively  between  the  Lenders  and 
the  LP.  BofA  represents  that  the 
proposed  execution  of  the  Estoppel  do 
not  affect  the  abilities  of  the  Trusts  to 
withdraw  from  investment  and 
participation  in  the  LP.  The  only  Plan 
assets  to  be  affected  by  the  proposed 
transactions  are  any  funds  which  must 
be  contributed  to  the  LP  in  accordance 
with  requirements  under  the  Agreement 
to  make  Drawdowns  to  honor  a  Partner's 
Capital  Commitments  and  the  Plan's 
Limited  Partnership  interest  in  the  LP. 

12.  BofA  represents  that  neither  it  nor 
any  Lender  acts  or  has  acted  in  any 
fiduciary  capacity  with  respect  to  the 
Plans'  investment  in  the  LP.  BofA  is 
independent  of  and  unrelated  to  the 
fiduciaries  (the  Trust  Fiduciaries) 
responsible  for  authorizing  and 
overseeing  the  Trusts"  investments  in 
the  LP.  The  Trust  Fiduciaries  represent 
independently  that  their  authorization 
of  the  Trusts'  investments  in  the  LP  was 
free  of  any  influence,  authority  or 
control  by  the  Lenders.  The  Trust 
Fiduciaries  represent  that  the  Trusts' 


2  The  Department  notes  that  the  term  "operating 
company"  as  used  in  the  Department's  plan  asset 
regulation  cited  above  includes  an  entity  that  is 
considered  a  "real  estate  operating  company"  as 
described  therein  [see  29  CFR  2510.3-101(e)). 
However,  the  Department  expresses  no  opinion  in 
this  proposed  exemption  regarding  whether  the  LP 
would  be  considered  either  an  operating  company 
or  a  real  estate  operating  company  under  such 
regulations.  In  this  regard,  the  Department  notes 
that  it  is  providing  no  relief  for  either  internal 
transactions  involving  the  operation  of  the  LP  or  for 
transactions  involving  third  parties  other  than  the 
specific  reBef  proposed  herein.  In  addition,  the 
Department  encourages  potential  Plan  investor*  and 
their  independent  fiduciaries  to  carefully  examine 
all  aspects  of  the  LP's  proposed  real  estate 
investment  program  in  order  to  determine  whether 
the  requirements  of  the  Oepaitmeat's  regulations 
will  be  met. 
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investments  in  and  Capital 
Conunitments  to  the  LP  were  made  with 
the  knowledge  that  each  Limited  Partner 
would  be  required  subsequently  to  grant 
a  security  interest  in  Drawdowns  and 
Capital  Commitments  to  the  Lenders 
and  to  honor  unconditionally 
Drawdowns  made  on  behalf  of  the 
Lenders  without  recourse  to  any 
defenses  against  the  General  Partner. 
The  Trust  Fiduciaries  individually 
represent  that  they  are  independent  of 
and  imrelated  to  BofA  and  the  Lenders 
and  that  the  investment  by  the  Trusts 
for  which  the  Trust  Fiduciaries  are 
responsible  continues  to  constitute  a 
favorable  investment  for  the  Plans 
participating  in  that  Trust  and  that  the 
execution  of  the  Estoppel  is  in  the  best 
interests  and  protective  of  the 
participants  and  beneficiaries  of  such 
Plans.  In  the  event  another  Plan 
proposes  to  become  a  Limited  Partner, 
the  applicant  represents  that  it  will 
require  similar  representations  to  be 
made  by  such  Plan's  independent 
fiduciary.  Any  Plan  proposing  to 
become  a  Limited  Partner  in  the  futiu« 
and  needing  to  avail  itself  of  the 
exemption  proposed  herein  will  have 
assets  of  not  less  than  $100  million,  and 
not  more  than  5%  of  the  assets  of  such 
Plan  will  be  invested  in  the  LP. 
13.  In  siunmary,  the  applicant 
represents  that  the  proposed 
transactions  satisfy  the  criteria  of 
section  408(a}  of  the  Act  for  the 
following  reasons:  (1)  The  Plans' 
investments  in  the  LP  were  authorized 
and  are  overseen  by  the  Fiduciaries, 
which  are  independent  of  the  Lenders, 
and  other  Plan  investments  in  the  LP 
fitim  other  employee  benefit  Plans 
subject  to  the  Act  will  be  authorized  and 
monitored  by  independent  Plan 
fiduciaries;  (2)  none  of  the  Lenders  has 
any  influence,  authority  or  control  with 
respect  to  any  of  the  Trusts'  investment 
in  U»e  LP  or  die  Trusts'  execution  of  the 
Estoppel;  (3)  each  Fiduciary  invested  in 
the  LP  on  behalf  of  a  Plan  with  the 
knowledge  that  the  Estoppel  is  required 
of  all  Limited  Partners  investing  in  the 
LP,  and  all  other  Plan  fiduciaries  that 
invest  their  Plan's  assets  in  the  LP  will 
be  treated  the  same  as  any  other  Limited 
Partners  are  currentlytreated  with 
regard  to  the  Estoppel;  (4)  any  Plan 
which  may  invest  in  the  LP  in  the 
futiu^,  which  needs  to  avail  itself  of  the 
exemption  proposed  herein,  will  have 
assets  of  not  less  than  $100  million,  and 
not  more  than  5%  of  the  assets  of  any 
such  Plan  will  be  invested  in  the  LP, 
and  (5)  the  General  Partner  is  unrelated 
to  any  Plan  and  any  Lender. 
FOR  FURTHER  MFORMA'nON  CONTACT:  Gary 
H.  Lefkowitz  of  the  Deptirtment, 


telephone  (202)  693-8546.  (This  is  not 
a  toll-free  niunber.) 

A.  Raimondo  Inc.  Pension  Plan,  (the 
Plan);  Located  in  Greensburg,  PA; 

[Application  No.  D-11085J 
Proposed  Exemption 

Based  on  the  facts  and  representations 
set  forth  in  the  application,  the 
Department  is  considering  granting  an 
exemption  under  the  authority  of 
section  408(a)  of  the  Act  and  section 
4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  subpart  B  (55 
FR  32836,  32847,  August  10,  1990).3  If 
the  exemption  is  granted,  the 
restrictions  of  sections  406(a),  406(b)(1) 
and  406(b)(2)  of  the  Act  and  the 
sanctions  resulting  fi'om  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  through  (E)  of 
the  Code,  shall  not  apply,  effective  May 
1,  2002,  to  (1)  the  past  and  continued 
leasing  (the  Lease)  of  certain  improved 
real  property  (the  Property)  by  the  Plan 
to  A.  Raimondo  Inc.  (the  Employer),  a 
party  in  interest  with  respect  to  the 
Plan;  and  (2)  the  exercise,  by  the 
Employer,  of  options  to  renew  the 
Lease,  for  two  additional  terms, 
provided  that  the  following  conditions 
have  been  and  continue  to  be  met: 

(a)  The  terms  and  conditions  of  the 
Lease  have  been,  and  continue  to  be,  no 
less  favorable  to  the  Plan  than  those 
obtainable  by  the  Plan  under  similar 
circumstances  when  negotiated  at  arm's 
length  with  unrelated  third  parties. 

(b)  The  Plan  has  been,  ana  continues 
to  be,  represented  for  all  purposes  under 
the  Lease,  and  dming  each  renewal 
term,  by  a  qualified,  independent 
fiduciary. 

(c)  The  Plan's  independent  fiduciary 
has  negotiated,  reviewed,  and  approved 
the  terms  and  conditions  of  the  Lease 
and  the  options  to  renew  the  Lease  on 
behalf  of  the  Plan  and  has  determined 
that  the  transactions  are  appropriate 
investments  for  the  Plan  and  are  in  the 
best  interests  of  the  Plan  and  its 
participants  and  beneficiaries. 

(d)  Ine  rent  paid  to  the  Plan  imder 
the  Lease,  and  during  each  renewal 
term,  is  no  less  than  the  fair  market 
rental  value  of  the  Property,  as 
established  by  a  qualified,  independent 
appraiser. 

(e)  The  rent  is  adjusted  annually  to 
reflect  changes  in  the  Consmner  Price 
Index  (the  (3*1)  and  the  Property  is  re- 
appraised at  least  every  three  years  by 
a  qualified,  independent  appraiser  who 


^  For  purposes  of  this  proposed  exemption, 
references  to  provisions  of  Title  I  of  the  Act,  unless 
otherwise  specifiecl,  refer  also  to  corresponding 
provisions  of  the  Code. 


is  selected  by  the  independent  fiduciary 
to  determine  the  appropriate  fair  market 
rental  value  (but  in  no  event  is  the 
rental  rate  less  than  that  established  for 
the  preceding  rental  term). 

(f)  The  Lease  is  triple  net,  requiring  all 
^expenses  for  maintenance,  taxes, 

utilities  and  insurance  to  be  paid  by  the 
Employer,  as  lessee. 

(g)  The  Plan's  independent  fiduciary 
has  monitored,  and  continues  to 
monitor,  compliance  with  the  terms  of 
the  Lease  throughout  the  duration  of  the 
Lease  and  each  renewal  term,  and  is 
responsible  for  legally  enforcing  the 
payment  of  the  rent  and  the  proper 
performance  of  all  other  obligations  of 
the  Employer  imder  the  terms  of  the 
Lease. 

(h)  The  Plan's  independent  fiduciary 
expressly  approves  any  renewal  of  the 
Lease  beyond  the  initial  term. 

(i)  At  all  times  throughout  the 
dm-ation  of  the  Lease  and  each  renewal 
term,  the  fair  market  value  of  the 
Property  has  not  exceeded,  and  does  not 
exceed.  25  percent  of  the  value  of  the   "^ 
total  assets  of  the  Plan. 
EFFECTIVE  DATE:  If  granted,  this  proposed 
exemption  will  be  effective  as  of  May  1, 
2002. 

Summary  of  Facts  and  Representations 

1.  The  Employer  is  a  family  owned 
and  operated  Pennsylvania  corporation 
specializing  in  the  field  of  exterior 
masonry  restoration  and  preservation. 
The  Employer  performs  work  in  the  tri- 
state  area  of  Pennsylvania,  West 
Virginia  and  Ohio,  while  maintaining  its 
principal  place  of  business  in 
Greensbiirg,  Peimsylvania. 

2.  The  Plan,  which  is  sponsored  and 
administered  by  the  Employer,  is  a 
money  piirchase  pension  plan.  The  Plan 
covers  three  participants  and  had  total 
assets  of  $1,170,999  as  of  December  31, 
2001.  The  accounts  in  the  Plan  are 
participant-directed  and  the  Employer 
serves  as  the  Plan's  named  fiduciary. 

3.  Among  the  assets  of  the  Plan  is  the 
Property,  which  consists  of  6.679  acres 
of  land  improved  by  a  warehouse, 
containing  6,150  square  feet  of  space, 
and  an  office  addition,  containing  1,800 
square  feet  of  space.  These  structures 
were  built  by  the  Employer  in  1986, 
with  726  feet  of  road  frontage,  located 
on  Echo  Valley  Road  (T/R  513)  in 
Hempfield  Township,  Westmoreland 
County,  Pennsylvania.  The  fair  market 
value  of  the  Property  currently 
represents  approximately  21.35  percent 
of  the  Plan's  total  assets.  Further,  the 
Property  is  not  located  in  close 
proximity  to  other  real  estate  that  is 
pwned  by  the  Employer  and/or  its 
principals. 
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4.  The  Plan  originally  leased  the 
Property  to  the  Employer  for  an  initial 
term  of  ten  years,  followed  by  an 
additional  five-year  renewal  period,  for 
a  combined  15  years  which  expired  on 
April  30,  2002,  pursuant  to  the  same 
terms  and  conditions  used  for  the 
current  Lease.  In  response  to  an 
exemption  application  filed  by  the 
Employer,  the  Department  granted  an 
exemption  covering  the  original  lease 
(the  Original  Lease):  Prohibited 
Transaction  Exemption  87-63  (PTE  87- 
63),  52  FR  24078  (June  26, 1987). 

5.  The  parties  request  an 
administrative  exemption  from  the 
Department  in  order  to  continue  the 
Original  Lease  under  the  provisions  of 
a  new  lease.  The  Lease  has  an  initial 
term  of  five  years,  which  commenced  on 
May  1,  2002  and  ends  on  April  30,  2007, 
with  options  to  renew  for  two  additional 
five  year  terms,  only  with  the  express 
approval  of  the  Plan's  independent 
fiduciary.  The  Lease  is  triple  net  and 
requires  the  Employer  to  pay  all  real 
estate  taxes  on  the  Property,  as  well  as 
all  expenses  that  are  associated  with 
insurance,  maintenance  and  utilities. 
The  applicant  represents  that  the  Plan's 
independent  fiduciary  will  select  a 
qualified,  independent  appraiser  to 
reappraise  the  Property  at  least  every 
three  years  to  determine  the  appropriate 
feir  market  rental  value.  However,  in  no 
event  will  the  rent  be  adjusted  below 
the  rental  amoimt  for  the  preceding 
Lease  term.  In  addition,  during  each 
year  of  the  initial  term  of  the  Lease  and 
each  renewal  term,  the  rental  rate  will 
be  increased  by  an  amoimt  equal  to  the 
most  recent  percentage  increase  in  the 
CPI.  Currently,  the  Employer  is  paying 
the  Plan  $4,550  per  month  in  rent. 

6.  In  an  independent  appraisal  report 
dated  July  16,  2001  (the  2001 
Appraisal),  H.  Kenneth  Gehr,  a 
qualified,  independent  real  estate 
broker/appraiser  with  Shrader  &  Gehr 
Real  Estate  Agency,  of  Jeaimette, 
Pennsylvania,  updated  an  August  26, 
2000  independent  appraisal  that  was 
prepared  by  his  firm,  in  which  the 
Property's  fair  market  value,  monthly 
fair  market  rental  value,  and  annual  fair 
market  rental  value  were  placed  at 
$248,000,  $3,500,  and  $42,000, 
respectively  as  of  August  17,  2000.  Mr. 
Gehr  states  that  he  is  femiliar  with  real 
estate  sales  of  all  tjrpes,  including  those 
for  commercial  and  industrial  properties 
in  the  Westmoreland  County  area,  since 
he  explains  that  he  has  sold  and 
appraised  real  estate  since  1947,  and  has 
given  court  testimony  as  an  expert  real 
estate  witness.  In  addition,  Mr.  Gehr 
certifies  that  he  has  no  interest  in  the 
Property,  except  as  a  fee  appraiser,  and 
that  the  fee  he  received  for  the  2001 


Appraisal  and  the  values  reported 
therein  were  in  no  way  related  to,  nor 
influenced  by,  any  interested  parties  to 
the  subject  transactions. 

In  the  2001  Appraisal,  Mr.  Gehr 
determined  that  the  Property  had  a  fair 
market  value  of  $250,000  as  of  July  31, 
2001.  utilizing  the  Replacement  Cost 
Approach  to  valuation.  As  of  the  same 
date,  Mr.  Gehr  also  placed  the  monthly 
fair  market  rental  value  of  the  Property 
at  $3,800  and  its  aimual  fair  market 
rental  value  at  $45,600.* 

7.  An  independent  party,  Mr. 
Lawrence  W.  Walter,  has  served  as  the 
Plan's  independent  fiduciary  since  he 
replaced  the  former  independent 
fiduciary,  Halliwell  &  Associates,  on 
March  25, 1997.  Mr.  Walter  represents 
that  he  is  qualified  to  act  as  an 
independent  fiduciary  for  the  Plan 
because  he  is  a  Licensed  Public 
Accoimtant,  subject  to  the  requirements 
of  the  CPA  profession,  as  well  as  a 
Certified  Financial  Planner.  Mr.  Walter 
further  states  that  he  holds  a  Nasdaq 
Series  Six  License  for  securities,  and  has 
been  licensed  in  the  past  to  sell 
property/casualty  and  life  insurance. 
Mr.  Walter  also  asserts  that  many  of  his 
clients  are  involved  in  the  real  estate 
industry,  and  that,  because  he  regularly 
serves  as  executor,  estate  administrator, 
or  trustee  for  trusts  and  estates,  he  is 
experienced  in  acting  in  a  fiduciary 
capacity.  Mr.  Walter  confirms  that  he  is 
not  affiliated  with  the  Employer,  and 
derives  less  than  one  percent  of  his 
gross  aimual  income  from  the  Employer. 

In  addition,  Mr.  Walter  states  that,  to 
the  best  of  his  knowledge,  there  was  no 
period  of  time  in  which  the  interests  of 
the  Plan  were  not  represented  by  an 
independent  fiduciary,  and  that,  since 
the  inception  of  the  Original  Lease,  the 
Employer  has  complied  vdth  all  of  the 
terms  and  conditions  of  the  Original 
Lease  and  PTE  87-63. 

8.  Mr.  Walter,  acting  as  the  Plan's 
independent  fiduciary,  represents  that 
the  transactions  are  feasible,  in  the 
interest  of,  and  protective  of,  the  Plan 
and  its  participants  and  beneficiaries. 
Mr.  Walter  certifies  that  the  terms  and 
conditions  of  the  Lease,  including  CPI 
adjustments  to  the  rent,  are  no  less 
favorable  to  the  Plan  than  those 
obtainable  by  the  Plan  in  an  arm's 
length  transaction  with  unrelated  third 
parties.  In  reaching  this  conclusion,  Mr. 


'•  Although  the  $4,550  per  month  paid  by  the 
Employer  to  the  Plan  under  the  Lease  exceeds  the 
S3,S00  per  month  fair  market  rental  value  that  was 
established  by  Mr.  Gehr  in  the  2001  Appraisal,  the 
applicant  represents  that  to  the  extent  that  the  rent 
paid  by  the  Employer  to  the  Plan  exceeds  fair 
market  rental  value,  such  excess  rent  will  not,  when 
added  to  the  balance  of  the  annual  additions  to 
such  Plan,  exceed  the  limitations  prescribed  by 
section  415  of  the  Code. 


Walter  states  that  he  has  considered  the 
terms  of  similar  leases  between 
unrelated  parties,  the  Plan's  overall 
investment  portfolio,  and  the  Plan's 
liquidity  and  diversification 
requirements. 

Moreover,  Mr.  Walter  believes  that  the 
transactions  pose  little  risk  to  the  Plan 
since  the  business  of  the  Employer 
primarily  involves  restoration  work  on 
existing  structures,  which  continues  to 
be  in  high  demand  in  the  greater    - 
Pittsbui^  area  due  to  the  relatively  old 
age  of  the  neighborhoods  and  structures. 

Finally,  Mr.  Walter  represents  that  he 
will  monitor  compliance  with  the  Lease 
terms  throughout  the  duration  of  such 
Lease,  and  each  renewal  term,  and,  if 
necessary,  will  take  the  appropriate 
actions  to  enforce  the  payment  of  the 
rent  and  the  proper  performance  of  all 
other  obligations  of  the  Employer  under 
the  terms  of  the  Lease. 

9.  In  summary,  it  is  represented  that 
the  transactions  have  satisfied  or  will 
satisfy  the  statutory  criteria  for  an 
exemption  under  section  408(a)  of  the 
Act  because: 

(a)  The  terms  and  conditions  of  the 
Lease  have  been,  and  will  continue  to 
be,  no  less  favorable  to  the  Plan  than 
those  obtainable  by  the  Plan  ^nder 
similar  circumstances  when  liegotiated 
at  arm's  length  with  imrelated  third 
parties. 

(b)  The  Plan  has  been,  and  continues 
to  be  represented  for  all  purposes  under 
the  Lease,  by  a  qualified,  independent 
fiduciary. 

(c)  The  Plan's  independent  fiduciary 
has  negotiated,  reviewed,  and  approved 
the  terms  and  conditions  of  the  Lease 
and  the  options  to  renew  the  Lease  on 
behalf  of  the  Plan  and  has  determined 
that  the  transactions  are  appropriate 
investments  for  the  Plan  and  are  in  the 
best  interests  of  the  Plan  and  its 
participants  and  beneficiaries. 

(d)  The  rent  paid  to  the  Plan  under 
the  Lease  and  during  each  renewal  term 
will  be  no  less  than  the  fair  market 
rental  value  of  the  Property,  as 
established  by  a  qualified,  independent 
appraiser. 

(e)  The  rent  will  be  adjusted  annually 
to  reflect  changes  in  the  CPI  and  the 
Property  and  will  be  re-appraised  at 
least  every  three  years  by  a  qualified, 
independent  appraiser  who  has  been 
selected  by  the  independent  fiduciary  to 
determine  the  appropriate  fair  market 
rental  value  (but  in  no  event  will  the 
rental  rate  be  less  than  that  established 
for  the  preceding  rental  term). 

(f)  The  Lease  is  triple  net,  requiring  all 
expenses  for  maintenance,  taxes, 
utiUties  and  insurance  to  be  paid  by  the 
Employer. 
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(g)  The  Plan's  independent  fiduciary 
has  monitored,  and  will  continue  to 
monitor,  compliance  with  the  terms  of 
the  Lease  throughout  the  duration  of  the 
Lease  and  each  renewal  term,  and  is 
responsible  for  legally  enforcing  the 
payment  of  the  rent  and  the  proper 
performance  of  all  other  obligations  of 
the  Employer  under  the  terms  of  the 
Lease. 

(h)  The  Plan's  independent  fiduciary 
will  expressly  approve  any  renewal  of 
the  Lease  beyond  the  initial  term. 

(i)  The  fair  market  value  of  the 
Property  has  not  exceeded,  and  will  not 
exceed,  25  percent  of  the  value  of  the 
total  assets  of  the  Plan. 

Tax  Consequences  of  the  Transactions 

The  Department  of  the  Treasury  has 
determined  that  if  a  transaction  between 
a  qualified  employee  benefit  plan  and 
its  sponsoring  employer  (or  affiliate 
thereof)  results  in  the  plan  either  paying 
less  than  or  receiving  more  than  fair 
market  value,  such  excess  may  be 
considered  to  be  a  contribution  by  the 
sponsoring  employer  to  the  plan  and, 
therefore,  must  be  examined  under 
applicable  provisions  of  the  Internal 
Revenue  Code,  including  sections 
401(a)(4),  404  and  415. 

Notice  to  Interested  Persons 

The  Employer  will  provide  notice  of 
the  proposed  exemption  to  all  interested 
persons  by  first  class  mail  within  three 
days  of  the  date  of  publication  of  the 
notice  of  proposed  exemption  in  the 
Federal  Register.  The  notice  will 
include  a  copy  of  the  proposed 
exemption,  as  published  in  the  Federal 
Register,  and  a  supplemental  statement, 
as  required  pursuant  to  29  CFR 
2570.43(b)(2),  which  will  inform 
interested  persons  of  their  right  to 
comment  on  and/or  to  request  a  hearing 
with  respect  to  the  proposed  exemption. 
Comments  regarding  the  proposed 
exemption  and  requests  for  a  public 
hearing  are  due  within  33  days  of  the 
date  of  publication  of  the  notice  of 
pendency  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Anna  M.N.  Mpras  of  the  Department, 
telephone  (202)  693-8565.  (This  is  not 
a  toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  imder  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/ or  the  Code, 
including  any  prohibited  transaction 


provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which,  among  other  things, 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)  (l)(b]  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries: 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/ or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries,  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan: 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  feet  a 
prohibited  transaction;  and 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete,  and 
that  each  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington,  DC,  this  18th  day  of 
September,  2002. 
Ivan  Strasfeld, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration, 
Department  of  Labor. 
[FR  Doc.  02-24135  Filed  9-20-02;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

[ProhiMtad  Transaction  Exemption  2002- 
45;  Exemption  Application  No.  O-10924  at 
al.] 

Grant  of  Individual  Exemptions; 
Deutsche  Bank  AG  (DB) 

AGENCY:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

ACTION:  Grant  of  individual  exemptions. 


summary:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or 
the  Internal  Revenue  Code  of  1986  (the 
Code). 

A  notice  was  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  a  proposal  to  grant  such 
exemption.  The  notice  set  forth  a 
smnmary  of  facts  and  representations 
contained  in  the  application  for 
exemption  and  referred  interested 
persons  to  the  application  for  a 
complete  statemenfof  the  facts  and 
representations.  The  application  has 
been  available  for  public  inspection  at 
the  Department  in  Washington,  DC.  The 
notice  also  invited  interested  persons  to 
submit  comments  on  the  requested 
exemption  to  the  Department.  In 
addition  the  notice  stated  that  any 
interested  person  might  submit  a 
written  request  that  a  public  hearing  be 
held  (where  appropriate).  The  applicant 
has  represented  that  it  has  complied 
with  the  requirements  of  the  notification 
to  interested  persons.  No  requests  for  a 
hearing  were  received  by  the 
Department.  Public  comments  were 
received  by  the  Department  as  described 
in  the  granted  exemption. 

The  notice  of  proposed  exemption 
was  issued  and  the  exemption  is  being 
granted  solely  by  the  Department 
because,  effective  December  31, 1978, 
section  102  of  Reorganization  Plan  No. 
4  of  1978.  5  U.S.C.  App.  1  (1996), 
transferred  the  authority  of  the  Secretary 
of  the  Treasury  to  issue  exemptions  of 
the  type  proposed  to  the  Secretary  of 
Labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in  29 
CFR  Part  2570,  Subpart  B  (55  FR  32836, 
32847,  August  10, 1990)  and  based  upon 
the  entire  record,  the  Department  makes 
the  following  findings: 

~   (a)  The  exemption  is  administratively 
feasible; 

(b)  The  exemption  is  in  the  interests 
of  the  plan  and  its  participants  and 
beneficiaries;  and 

(c)  The  exemption  is  protective  of  the 
rights  of  the  participants  and 
l)eneficiaries  of  the  plan. 
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Deutsche  Bank  AG  (DB)  Located  in 
Germany,  With  AflBAiates  in  New  York, 
New  York  and  Other  Locations 

[Prohibited  Transaction  Exemption  2002-45; 
Exemption  Application  No.  D--10924] 

Exemption 

Section  I— Transactions 

The  restrictions  of  section 
406(a)(1)(A)  through  (D)  and  406(b)(1) 
and  (2)  of  the  Act,  section  8477(c)(2)(A) 
and  (B)  of  FERSA,  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (E)  of  the  Code, 
shall  not  apply  to: 

(a)  The  lending  of  securities  to: 

(1)  Deutsche  Bank  Securities,  Inc. 
(formerly  DB  Alex.  Brown,  Inc.),  its 
successors  or  affiliates; 

(2)  Any  current  or  future  affiliate  of 
DB,i  that  is  a  bank,  as  defined  in  section 
202(a)(2)  of  the  Investment  Advisers  Act 
of  1940,  that  is  supervised  by  the  U.S. 
or  a  state,  any  broker-dealer  registered 
under  the  Securities  Exchange  Act  of 
1934  (the  "1934  Act"),  or  any  foreign 
affiliate  that  is  a  bank  or  broker-dealer 
that  is  supervised  by  (i)  the  Securities 
and  Futures  Authority  ("SFA")  in  the 
United  Kingdom;  (ii)  the  Bundesanstalt 
fur  Finanzdienstleistungsaufsicht  (the 
"BAFin")  in  Germany;  (iii)  the  Ministry 
of  Finance  ("MOF")  and/or  the  Tokyo 
Stock  Exchange  in  Japan;  (iv)  the 
Ontario  Securities  Commission,  the 
Investment  Dealers  Association  and/or 
the  Office  of  Superintendent  of 
Financial  Institutions  in  Canada;  (v)  the 
Swiss  Federal  Banking  Commission  in 
Switzerland;  and  (vi)  the  Reserve  Bank 
of  Australia  or  the  Australian  Securities 
and  Investments  Commission  and/or 
Australian  Stock  Exchange  Limited  in 
Australia  (the  branches  and/or  affiliates 
in  the  six  enimierated  foreign  countries 
hereinafter  referred  to  as  the  "Foreign 
Affiliates")  and  together  with  the  U.S. 
branches  or  affiliates  (individually, 
"Affiliated  Borrower"  and  collectively, 
"Affiliated  Borrowers"),  by  employee 
benefit  plans,  including  commingled 
investment  funds  holding  plan  assets 
(the  Client  Plans  or  Plans)  ^,  for  which 
DB  or  an  affiliate  acts  as  seciirities 
lending  agent  or  subagent  (the  "DB 


'  Any  reference  to  DB  shall  be  deemed  to  include 
any  successors  thereto. 

2  The  common  and  collective  trust  funds  trusteed, 
custodied,  and/or  managed  by  DB  or  an  afRliate, 
and  in  which  Client  Plans  invest,  are  referred  to 
herein  as  ■'Commingled  Funds."  The  Client  Plan 
separate  accounts  trusteed,  custodied,  and/or 
managed  by  DB  or  an  affiliate  are  referred  to  herein 
as  "Separate  Accounts."  Commingled  Funds  and 
Separate  Accounts  are  collectively  referred  to 
herein  as  "Lender"  or  "Lenders." 


Lending  Agent"),^  and  also  may  serve  as 
trustee,  custodian  or  investment 
manager  of  securities  being  lent,  or  for 
which  a  subagent  is  appointed  by  a  DB 
Lending  Agent,  which  subagent  is  either 
(I)  a  bank,  as  defined  in  section  202(a)(2) 
of  the  Investment  Advisers  Act  of  1940 
or  a  broker-dealer  registered  imder  the 
Securities  Exchange  Act  of  1934,  (i) 
which  has,  as  of  the  last  day  of  its  most 
recent  fiscal  year,  equity  capital  in 
excess  of  $100  million  and  (ii)  which 
annually  exercises  discretionary 
authority  to  lend  securities  on  behalf  of 
clients  equal  to  at  least  $1  billion;  or  (II) 
an  investaient  adviser  registered  imder 
the  Investment  Advisers  Act  of  1940,  (i) 
which  has,  as  of  the  last  day  of  its  most 
recent  fiscal  year,  equity  capital  in 
excess  of  $1  million  and  (ii)  which 
annually  exercises  the  authority  to  lend 
securities  equal  to  at  least  $1  billion 
(each,  a  "Lending  Subagent);  and 

(b)  The  receipt  of  compensation  by 
the  DB  Lending  Agent  and  the  Lending 
Subagent  in  coimection  with  these 
transactions. 

Section  II — Conditions 

Section  I  of  this  exemption  applies 
only  if  the  conditions  of  Section  II  are 
satisfied.  For  purposes  of  this 
exemption,  any  requirement  that  the 
approving  fiduciary  be  independent  of 
the  DB  Lending  Agent  or  the  Affiliated 
Borrower  shall  not  apply  in  the  case  of 
an  employee  benefit  plan  sponsored  and 
maintained  by  the  DB  Lending  Agent 
and/or  an  affiliate  for  its  own  employees 
(a  DB  Plan)  invested  in  a  Commingled 
Fimd,  provided  that  at  all  times  the 
holdings  of  all  DB  Plans  in  the  aggregate 
comprise  less  than  10%  of  the  assets  of 
the  Commingled  Fimd. 

(a)  For  eacn  Client  Plan,  neither  the 
DB  Lending  Agent  nor  any  affiliate 
(except  as  expressly  permitted  herein) 
has  or  exercises  discretionary  authority 
or  control  with  respect  to  the 
investment  of  the  assets  of  Client  Plans 
involved  in  the  transaction  or  renders 
investment  advice  (within  the  meaning 
of  29  CFR  2510.3-21(c))  with  respect  to 
such  assets,  including  decisions 


3  DB  or  an  affiliate  may  be  retained  by  primary- 
securities  lending  agents  to  provide  securities 
lending  services  in  a  sub-agent  capacity  with 
respect  to  portfolio  securities  of  clients  of  such 
primary  securities  lending  agents.  As  a  securities 
lending  sub-agent,  DB's  role  parallels  that  under  the 
lending  transactions  for  which  DB  or  an  affiliate 
acts  as  a  primary  securities  lending  agent  on  behalf 
of  its  clients.  References  to  DB's  performance  of 
services  as  securities  lending  agent  should  be 
deemed  to  include  its  parallel  performance  as  a 
securities  lending  sub-agent  and  references  to  the 
Client  Plans  should  be  deemed  to  include  those 
plans  for  which  the  DB  Lending  Agent  is  acting  as 
a  sub-agent  with  respect  to  securities  lending, 
unless  otherwise  specifically  indicated  or  by  the 
context  of  the  reference. 


concerning  a  Client  Plan's  acquisition  or 
disposition  of  securities  available  for 
loan. 

This  paragraph  (a)  will  be  deemed 
satisfied  notwithstanding  that  the  DB 
Lending  Agent  exercises  discretionary ' 
authority  or  control  or  renders 
investment  advice  in  connection  with 
an  Index  Fund  or  Model-Driven  Fund 
managed  by  the  DB  Lending  Agent  in 
which  Client  Plans  invest. 

(b)  Any  arrangement  for  the  DB 
Lending  Agent  to  lend  securities  is 
approved  in  advance  by  a  Plan  fiduciary 
who  is  independent  of  the  DB  Lending 
Agent  (the  Independent  Fiduciary). 

(c)  The  specific  terms  of  the  securities 
loan  agreement  (the  Loan  Agreement) 
are  negotiated  by  the  DB  Lending  Agent 
which  acts  as  a  liaison  between  the 
Lender  and  the  Affiliated  Borrower  to 
facilitate  the  securities  lending 
transaction.  In  the  case  of  a  Separate 
Account,  the  Independent  Fiduciary  of 
a  Client  Plan  approves  the  general  terms 
of  the  Loan  Agreement  between  the 
Client  Plan  and  the  Affiliated  Borrower 
as  well  as  any  material  change  in  such 
Loan  Agreement.  In  the  case  of  a 
Commingled  Fund,  approval  is  piu'suant 
to  the  procedure  described  in  paragraph 
(i),  below. 

(d)  The  terms  of  each  loan  of 
securities  by  a  Lender  to  an  Affiliated 
Borrower  are  at  least  as  favorable  to 
such  Separate  Account  or  Commingled 
Fund  as  those  of  a  comparable  arm's 
length  transaction  between  unrelated 
parties. 

(e)  A  Client  Plan,  in  the  case  of  a 
Separate  Account,  may  terminate  the 
lending  agency  or  sub-agency 
arrangement  at  any  time,  without 
penalty,  on  five  business  days  notice.  A 
Client  Plan  in  the  case  of  a  Commingled 
Fund  may  terminate  its  participation  in 
the  lending  arrangement  by  terminating 
its  investment  in  the  Commingled  Fund 
no  later  than  35  days  after  the  notice  of 
termination  of  participation  is  received, 
without  penalty  to  the  Plan,  in 
accordance  with  the  terms  of  the 
Commingled  Fund.  Upon  termination, 
the  Affiliated  Borrowers  will  transfer 
securities  identical  to  the  borrowed 
securities  (or  the  equivalent  thereof  in 
the  event  of  reorganization, 
recapitalization  or  merger  of  the  issuer 
of  the  borrowed  securities)  to  the 
Separate  Accoimt  or,  if  the  Plan's 
withdrawal  necessitates  a  return  of 
securities,  to  the  Commingled  Fund, 
within: 

(1)  The  customary  delivery  period  for 
such  securities; 

(2)  Five  business  days;  or 

(3)  The  time  negotiated  for  such 
delivery  by  the  Client  Plan,  in  a 
Separate  Account,  or  by  the  DB  Lending 
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Agent,  as  lending  agent  to  a 
Conuningled  Fund,  and  the  Affiliated 
Borrowers,  whichever  is  least. 

(f)  The  Separate  Account, 
Commingled  Fund  or  another  custodian 
designated  to  act  on  behalf  of  the  Client 
Plan,  receives  from  each  Affiliated 
Borrower  (either  by  physical  delivery, 
book  entry  in  a  securities  depository 
located  in  the  United  States,  wire 
transfer  or  similar  means)  by  the  close 
of  business  on  or  before  the  day  the 
loaned  securities  are  delivered  to  the 
Affiliated  Borrower,  collateral 
consisting  of  U.S.  currency,  securities 
issued  or  guaranteed  by  the  United 
States  Government  or  its  agencies  or 
instnmientalities,  irrevocable  bank 
letters  of  credit  issued  by  a  U.S.  bank, 
other  than  DB  (or  any  subsequent  parent 
corporation  of  the  DB  Lending  Agent)  or 
an  affiliate  thereof,  or  any  combination 
thereof,  or  other  collateral  permitted 
under  Prohibited  Transaction 
Exemption  81-6  (46  FR  7527,  January 
23, 1981)  (PTE  81-6)  (as  it  may  be 
amended  or  superseded)  (collectively, 
the  Collateral).  The  Collateral  will  be 
held  on  behalf  of  a  Client  Plan  in  a 
depository  account  separate  from  the 
Affiliated  Borrower. 

(g)  The  market  value  (or  in  the  case 
of  a  letter  of  credit,  a  stated  amoimt)  of 
the  Collateral  on  the  close  of  business 
on  the  day  preceding  the  day  of  the  loan 
is  initially  at  least  102  percent  of  the 
market  value  of  the  loaned  securities. 
The  applicable  Loan  Agreement  gives 
the  Separate  Account  or  the 
Commingled  Fund  in  which  the  Client 
Plan  has  invested  a  continuing  security 
interest  in,  and  a  lien  on  or  title  to,  the 
Collateral.  The  level  of  the  Collateral  is 
monitored  daily  by  the  DB  Lending 
Agent.  If  the  market  value  of  the 
Collateral,  on  the  close  of  trading  on  a 
business  day,  is  less  than  100  percent  of 
the  market  value  of  the  loaned  securities 
at  the  close  of  business  on  that  day,  the 
Affiliated  Borrower  is  required  to 
deliver,  by  the  close  of  business  on  the 
next  day,  sufficient  additional  Collateral 
such  that  the  market  value  of  the 
Collateral  will  again  equal  102  percent. 

(h)(1)  For  a  Lender  that  is  a  Separate 
Account,  prior  to  entering  into  a  Loan 
Agreement,  the  applicable  Affiliated 
Borrower  furnishes  its  most  recently 
available  audited  and  unaudited 
statements  to  the  DB  Lending  Agent 
which  will,  in  turn,  provide  sudb 
statements  to  the  Client  Plan  before  the 
Client  Plan  approves  the  terms  of  the 
Loan  Agreement.  The  Loan  Agreement 
contains  a  requirement  that  the 
applicable  Affiliated  Borrower  must 
give  prompt  notice  at  the  time  of  a  loan 
of  any  material  adverse  changes  in  its 
financial  condition  since  the  date  of  the 


most  recently  furnished  financial 
statements.  If  any  such  changes  have 
taken  place,  the  DB  Lending  Agent  will 
not  make  any  further  loans  to  the 
Affiliated  Borrower  unless  an 
Independent  Fiduciary  of  the  Client 
Plan  in  a  Separate  Accoimt  is  provided 
notice  of  any  material  change  and 
approves  the  continuation  of  the 
lending  arrangement  in  view  of  the 
changed  financial  condition. 

(2)  For  a  Lender  that  is  a  Commingled 
Fund,  the  DB  Lending  Agent  will 
furnish  upon  reasonable  request  to  an 
Independent  Fiduciary  of  each  Client 
Plan  invested  in  the  Commingled  Fund 
the  most  recently  available  audited  and 
unaudited  financial  statements  of  the 
applicable  Affiliated  Borrower  prior  to 
authorization  of  lending,  and  annually 
thereafter. 

(i)  In  the  case  of  Commingled  Funds, 
the  information  described  in  paragraph 
(c)  (including  any  information  widi 
respect  to  any  material  change  in  the 
arrangement)  shall  be  furnished  by  the 
DB  Lending  Agent  as  lending  fiduciary 
to  the  Independent  Fiduciary  of  each 
Client  Plan  whose  assets  are  invested  in 
the  Commingled  Fund,  not  less  than  30 
days  prior  to  implementation  of  the 
arrangement  or  material  change  to  the 
lending  arrangement  as  previously 
described  to  the  Client  Plan,  and 
thereafter,  upon  the  reasonable  request 
of  the  Client  Plan's  Independent 
Fiduciary.  In  the  event  of  a  material 
adverse  change  in  the  financial 
condition  of  an  Affiliated  Borrower,  the 
DB  Lending  Agent  will  make  a  decision, 
using  the  same  standards  of  credit 
analysis  the  DB  Lending  Agent  would 
use  in  evaluating  unrelated  borrowers, 
whether  to  terminate  existing  loans  and 
whether  to  continue  making  additional 
loans  to  the  Affiliated  Borrower. 

In  the  event  any  such  Independent 
Fiduciary  submits  a  notice  in  writing 
within  the  30  day  period  provided  in 
the  preceding  paragraph  to  the  DB 
Lending  Agent,  as  lending  fiduciary, 
objecting  to  the  implementation  of, 
material  change  in,  or  continuation  of 
the  arrangement,  the  Plan  on  whose 
behalf  the  objection  was  tendered  is 
given  the  opportunity  to  terminate  its 
investment  in  the  Commingled  Fund, 
without  penalty  to  the  Plan,  no  later 
than  35  days  after  the  notice  of 
withdrawal  is  received.  In  the  case  of  a 
Plan  that  elects  to  withdraw  pursuant  to 
the  foregoing,  such  withdrawal  shall  be 
effected  prior  to  the  implementation  of, 
or  material  change  in,  the  arrangement; 
but  an  existing  arrangement  need  not  be 
discontinued  by  reason  of  a  Plan 
electing  to  withdraw.  In  the  case  of  a 
Plan  whose  assets  are  proposed  to  be 
invested  in  the  Commingled  Fund 


subsequent  to  the  implementation  of  the 
arrangement,  the  Plan's  investment  in 
the  Commingled  Fimd  shall  be 
authorized  in  the  manner  described  in 
paragraph  (c). 

(j)  In  return  for  lending  seciuities,  the 
Lender  either — 

(1)  Receives  a  reasonable  fee,  which  is 
related  to  the  value  of  the  borrowed 
securities  and  the  duration  of  the  loan; 
or 

(2)  Has  the  opportimity  to  derive 
compensation  through  the  investment  of 
cash  Collateral.  (Under  such 
circimistances,  the  Lender  may  pay  a 
loan  rebate  or  similar  fee  to  the 
Affiliated  Borrowers,  if  such  fee  is  not 
greater  than  the  fee  the  Lender  would 
pay  in  a  comparable  arm's  length 
transaction  with  an  unrelated  party.) 

(k)  Except  as  otherwise  expressly 
provided  herein,  all  procedures 
regarding  the  securities  lending 
activities  will,  at  a  minimum,  conform 
to  the  apphcable  provisions  of  PTE  81- 
6  and  Prohibited  Transaction  Exemption 
82-63  (46  FR  14804,  April  6,  1982)  (PTE 
82-63),  both  as  amended  or  superseded, 
as  well  as  to  applicable  securities  laws 
of  the  United  States,  the  United 
Kingdom,  Canada,  Australia, 
Switzerland,  Japan  and  Germany. 

(1)  If  any  event  of  default  occurs,  to 
the  extent  that  (i)  liquidation  of  the 
pledged  Collateral  or  (ii)  additional  cash 
received  from  the  Affiliated  Borrower 
does  not  provide  sufficient  funds  on  a 
timely  basis,  the  Client  Plan  will  have 
the  right  to  purchase  securities  identical 
to  the  borrowed  securities  (or  their 
equivalent  as  discussed  above)  and 
apply  the  Collateral  to  the  payment  of 
the  purchase  price.  If  the  Collateral  is 
insiifficient  to  accomplish  such 
purchase,  the  Borrower  will  indemnify 
the  Client  Plan  invested  in  a  Separate 
Account  or  Commingled  Fund  in  the 
United  States  with  respect  to  the 
difference  between  the  replacement  cost 
of  seciuities  and  the  market  value  of  the 
Collateral  on  the  date  the  loan  is 
declared  in  default,  together  with 
expenses  incurred  by  the  Client  Plan 
plus  applicable  interest  at  a  reasonable 
rate,  including  reasonable  attorney's 
fees  inciured  by  the  Client  Plan  for  legal 
action  arising  out  of  default  on  the 
loans,  or  failure  by  the  Borrower  to 
properly  indenmify  the  Client  Plan.  The 
Borrower's  indemnification  will  enable 
the  Client  Plan  to  collect  on  any 
indemnification  from  a  U.S.-domiciled 
affiliate  of  DB. 

(m)  The  Lender  receives  the 
equivalent  of  all  distributions  made  to 
holders  of  the  borrowed  securities 
during  the  term  of  the  loan,  including 
but  not  limited  to  all  interest  and 
dividends  on  the  loaned  securities, 
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shares  of  stock  as  a  result  of  stock  splits 
and  rights  to  purchase  additional 
securities,  or  other  distributions. 

(n)  Prior  to  any  Client  Plan's  approval 
of  the  lending  of  its  securities  to  any 
Affiliated  Borrower,  a  copy  of  this 
exemption  and  the  notice  of  proposed 
exemption  (67  FR  9070,  February  27, 
2002)  (the  Notice)  is  provided  to  the 
Client  Plan. 

(0)  The  Independent  Fiduciary  of  each 
Client  Plan  that  is  invested  in  a  Separate 
Account  is  provided  with  (including  by 
electronic  means)  quarterly  reports  with 
respect  to  the  secinities  lending 
transactions,  including,  but  not  limited 
to,  the  information  described  in 
Representation  24  of  the  Summary  of 
Facts  and  Representations  of  the  Notice, 
so  that  the  Independent  Fiduciary  may 
monitor  such  transactions  with  the 
Affiliated  Borrower.  The  Independent 
Fiduciary  invested  in  a  Commingled 
Fund  is  provided  with  (including  by 
electronic  means)  quarterly  reports  with 
respect  to  the  seauities  lending 
transactions,  including,  but  not  limited 
to,  the  information  described  in 
Representation  24  of  the  Simunary  of 
Facts  and  Representations  of  the  Notice, 
so  that  the  Independent  Fiduciary  may 
monitor  such  transactions  with  the 
Affiliated  Borrower.  The  DB  Lending 
Agent  may,  in  lieu  of  providing  the 
quarterly  reports  described  in  this 
paragraph  (o)  to  each  Independent 
Fiduciary  of  a  Client  Plan  invested  in  a 
Commingled  Fund,  provide  such 
Independent  Fiduciary  with  the 
certification  of  an  auditor  selected  by 
the  DB  Lending  Agent  who  is 
independent  of  the  DB  Lending  Agent 
(but  who  may  or  may  not  be 
independent  of  the  Client  Plan)  that  the 
loans  appear  no  less  favorable  to  the 
Lender  than  the  pricing  established  in 
the  schedule  described  in 
Representation  16  of  the  Notice.  Where 
the  Independent  Fiduciary  of  a  Client 
Plan  invested  in  a  Conuningled  Fund  is 
provided  the  certification  of  an  auditor, 
such  Independent  Fiduciary  shall  be 
entitled  to  receive  the  quarterly  reports 
upon  request. 

(p)  Only  Client  Plans  with  total  assets 
having  an  aggregate  market  value  of  at 
least  $50  million  are  permitted  to  lend 
securities  to  the  Affiliated  Borrowers; 
provided,  however,  that — 

(1)  In  the  case  of  two  or  more  Client 
Plans  which  are  maintained  by  the  same 
employer,  controlled  group  of 
corporations  or  employee  organization, 
whose  assets  are  commingled  for 
investment  purposes  in  a  single  master 
trust  or  any  other  entity  the  assets  of 
which  are  "plan  assets"  under  29  CFR 
2510.3-101  (the  Plan  Asset  Regulation), 
which  entity  is  engaged  in  securities 


lending  arrangement  with  the  DB 
Lending  Agent,  the  foregoing  $50 
million  requirement  shall  be  deemed 
satisfied  if  such  trust  or  other  entity  has 
aggregate  assets  which  are  in  excess  of 
$50  million;  provided  that  if  the 
fiduciary  responsible  for  making  the 
investment  decision  on  behalf  of  such 
master  trust  or  other  entity  is  not  the 
employer  or  an  affiliate  of  the  employer, 
sudi  fiduciary  has  total  assets  under  its 
management  and  control,  exclusive  of 
the  $50  million  threshold  amoimt 
attributable  to  plan  investment  in  the 
commingled  entity,  which  are  in  excess 
of  $100  million. 

(2)  In  the  case  of  two  or  more  Client 
Plans  which  are  not  maintained  by  the 
same  employer,  controlled  group  of 
corporations  or  employee  organization, 
whose  assets  are  commingled  for 
investment  piuposds  in  a  group  trust  or 
any  other  form  of  entity  the  assets  of 
which  are  "plan  assets"  under  the  Plan 
Asset  Regulation,  which  entity  is 
engaged  in  securities  lending 
arrangements  with  the  DB  Lending 
Agent,  the  foregoing  $50  million 
requirement  is  satisfied  if  such  trust  or 
other  entity  has  aggregate  assets  which 
are  in  excess  of  $50  million  (excluding 
the  assets  of  any  Client  Plan  with 
respect  to  which  the  fiduciary 
responsible  for  making  the  investment 
decision  on  behalf  of  such  group  trust 
or  other  entity  or  any  member  of  the 
controlled  group  of  corporations 
including  such  fiduciary  is  the 
employer  maintaining  such  Plan  or  an 
employee  organization  whose  members 
are  covered  by  such  Plan).  However,  the 
fiduciary  responsible  for  making  the 
investment  decision  on  behalf  of  such 
group  trust  or  other  entity — 

(A;  Has  full  investment  responsibility 
with  respect  to  plan  assets  invested 
therein;  and 

(B)  Has  total  assets  under  its 
management  and  control,  exclusive  of 
the  $50  million  threshold  amount 
attributable  to  plan  investment  in  the 
commingled  entity,  which  are  in  excess 
of  $100  million. 

In  addition,  none  of  the  entities 
described  above  are  formed  for  the  sole 
purpose  of  making  loans  of  securities. 

(q)  With  respect  to  any  calendar 
quarter,  at  least  50  percent  or  more  of 
the  outstanding  dollar  value  of 
securities  loans  negotiated  on  behalf  of 
Lenders  will  be  to  borrowers  imrelated 
to  the  DB  Lending  Agent. 

(r)  In  addition  to  the  above,  all  loans 
involving  foreign  Affiliated  Borrowers 
have  the  following  requirements: 

(1)  The  foreign  Affiliated  Borrower  is 
a  bank,  supervised  either  by  a  state  or 
the  United  States,  a  broker-dealer 
registered  under  the  Securities 


Exchange  Act  of  1934  or  a  bank  or 
broker-dealer  that  is  supervised  by  (1) 
the  SFA  in  the  United  Kingdom;  (2)  the 
BAFin  in  Germany:  (3)  the  MOF  and/or 
the  Tokyo  Stock  &cchange  in  Japan;  (4) 
the  Chitario  Securities  Commission,  the 
Investment  Dealers  Association  and/or 
the  Office  of  Superintendent  of 
Financial  Institutions  in  Canada;  (5)  the 
Swiss  Federal  Banking  Commission  in 
Switzerland;  and  (6)  the  Reserve  Bank  of 
Australia  or  the  Australian  Securities 
and  Investments  Commission  and/or 
Australian  Stock  Exchange  Limited  in 
Australia; 

(2)  The  foreign  Affiliated  Borrower  is 
in  compliance  with  all  applicable 
provisions  of  Rxile  15a-6  under  the 
Securities  Exchange  Act  of  1934  (17 
CFR  240.15a-6)  (Rule  15a-6)  which 
provides  foreign  broker-dealers  a 
limited  exemption  from  United  States 
registration  requirements; 

(3)  All  Collateral  is  maintained  in 
United  States  dollars  or  U.S.  dollar- 
denominated  securities  or  letters  of 
credit  (unless  an  applicable  exemption 
provides  otherwise); 

(4)  All  Collateral  is  held  in  the  United 
States  and  the  situs  of  the  securities 
lending  agreements  is  maintained  in  the 
United  States  under  an  arrangement  that 
complies  with  the  indicia  of  ownership 
requirements  under  section  404(b)  of  the 
Act  and  the  regulations  promulgated 
under  29  CFR  2550.404ft))-l  related  to 
the  lending  of  securities;  and 

(5)  Prior  to  a  transaction  involving  a 
foreign  Affiliated  Borrower,  the  foreign 
Affiliated  Borrower — 

(A)  Agrees  to  submit  to  the 
jurisdiction  of  the  United  States; 

(B)  Agrees  to  appoint  an  agent  for 
service  of  process  in  the  United  States, 
which  may  be  an  affiliate  (the  Process 
Agent); 

(C)  Consents  to  service  of  process  on 
the  Process  Agent;  and 

(D)  Agrees  Uiat  enforcement  by  a 
Client  Plan  of  the  indenmity  provided 
by  the  Borrower  may  occur  in  the 
United  States  courts. 

(s)  The  DB  Lending  Agent  maintains, 
or  causes  to  be  maintained,  within  the 
United  States  for  a  period  of  six  years 
from  the  date  of  such  transaction,  in  a 
maimer  that  is  convenient  and 
accessible  for  audit  and  examination, 
such  records  as  are  necessary  to  enable 
the  persons  described  in  paragraph  (t)(l) 
to  determine  whether  the  conditions  of 
the  exemption  have  been  met,  except 
that— 

(1)  A  prohibited  transaction  will  not 
be  considered  to  have  occurred  if,  due 
to  circumstances  beyond  the  control  of 
the  DB  Lending  Agent  and/or  its 
affiliates,  the  records  are  lost  or 
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destroyed  prior  to  the  end  of  the  six- 
year  period;  and 

(2)  No  party  in  interest  other  than  the 
DB  Lending  Agent  or  its  affiliates  shall 
be  subject  to  the  civil  penalty  that  may 
be  assessed  under  section  502(i)  of  the 
Act,  or  to  the  taxes  imposed  by  section 
4975(a)  and  (b)  of  the  Code,  if  the 
records  are  not  maintained,  or  are  not 
available  for  examination  as  required 
below  by  paragraph  (t)(l). 

(t)(l)  Except  as  provided  in 
siibparagraph  (t)(2)  of  this  paragraph 
and  notwithstanding  any  provisions  of 
sections  (a)(2)  and  (b)  of  section  504  of 
the  Act,  the  records  referred  to  in 
paragraph  (s)  are  unconditionally 
available  at  their  customary  location  for 
examination  during  normal  business 
hours  by: 

(A)  Any  duly  authorized  employee  or 
representative  of  the  Department,  the 
Internal  Revenue  Service  or  the 
Securities  and  Exchange  Commission; 

(B)  Any  fiduciary  of  a  participating 
Client  Plan  or  any  duly  authorized 
representative  of  such  fiduciary; 

(C)  Any  contributing  employer  to  any 
participating  Client  Plan  or  any  duly 
authorized  employee  or  representative 
of  such  employer;  and 

(D)  Any  participant  or  beneficiary  of 
any  participating  Client  Plan,  or  any 
duly  authorized  representative  of  such 
participant  or  beneficiary. 

(t)(2)  None  of  the  persons  described 
above  in  paragraphs  (t)(l)(B)-{t)(l)(D) 
are  authorized  to  examine  the  trade 
secrets  of  the  DB  Lending  Agent  or  its 
filiates  or  commercial  or  financial 
information  which  is  privileged  or 
confidential. 

Section  III— Definitions 

(a)  DB  Plan:  An  ERISA  covered 
employee  benefit  plan  sponsored  and 
maintained  by  the  DB  Lending  Agent 
and/or  an  affiliate  for  its  own 
employees. 

(b)  Index  Fund:  Any  investment  fund, 
account  or  portfoHo  sponsored, 
maintained,  trusteed  or  managed  by  the 
DB  Lending  Agent  or  an  affiliate,  in 
which  one  or  more  investors  invest, 
and — 

(1)  which  is  designed  to  track  the  rate 
of  return,  risk  profile  and  other 
characteristics  of  an  Index  by  either  (i) 
replicating  the  same  combination  of 
securities  which  compose  such  Index  or 
(ii)  sampling  the  securities  which 
compose  such  Index  based  on  objective 
criteria  and  data; 

(2)  for  which  the  DB  Lending  Agent 
or  its  affiliate  does  not  use  its  discretion, 
or  data  within  its  control,  to  affect  the 
identity  or  amount  of  securities  to  be 
purchased  or  sold: 


(3)  that  contains  "plan  assets"  subject 
to  the  Act,  pursuant  to  the  Department's 
Plan  Asset  Regulation;  and, 

(4)  that  involves  no  agreement, 
arrangement,  or  understanding 
regarding  the  design  or  operation  of  the 
Fund  which  is  intended  to  benefit  the 
DB  Lending  Agent  or  its  affiliate  or  any 
party  in  which  the  DB  Lending  Agent  or 
its  affiliate  may  have  an  interest. 

(c)  Model-Driven  Fund:  Any 
investment  fund,  account  or  portfolio 
sponsored,  maintained,  trusteed  or 
managed  by  the  DB  Lending  Agent  or  an 
affiliate,  in  which  one  or  more  investors 
invest,  and — 

(1)  which  is  composed  of  secxirities 
the  identity  of  which  and  the  amount  of 
which  are  selected  by  a  computer  model 
that  is  based  on  prescribed  objective 
criteria  using  independent  third-party 
data,  not  within  the  control  of  the  DB 
Lending  Agent  or  an  affiliate,  to 
transform  an  Index; 

(2)  which  contains  "plan  assets" 
subject  to  the  Act,  pursuant  to  the 
Department's  Plan  Asset  Regulation; 
and 

(3)  that  involves  no  agreement, 
arrangement  or  understanding  regarding 
the  design  or  operation  of  the  Fund  or 
the  utilization  of  any  specific  objective 
criteria  which  is  intended  to  benefit  the 
DB  Lending  Agent,  any  affiliate  of  the 
DB  Lending  Agent,  or  any  party  in 
which  the  DB  Lending  Agent  or  any 
affiliate  may  have  an  interest. 

(d)  Index:  a  secvirities  index  that 
represents  the  investment  performance 
of  a  specific  segment  of  the  public 
market  for  equity  or  debt  securities  in 
the  United  States  and/or  foreign 
countries,  but  only  if —  " 

(1)  The  organization  creating  and 
maintaining  the  index  is — 

(A)  Engaged  in  the  business  of 
providing  financial  information, 
evaluation,  advice  or  securities 
brokerage  services  to  institutional 
clients, 

(B)  A  publisher  of  financial  news  or 
information,  or 

(C)  A  public  stock  exchange  or 
association  of  securities  dealers; 

(2)  The  index  is  created  and 
maintained  by  an  organization 
independent  of  DB;  and 

(3)  The  index  is  a  generally  accepted 
standardized  index  of  securities  which 
is  not  specifically  tailored  for  the  use  of 
the  DB  Lending  Agent  or  an  affiliate. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  Notice. 

Written  Comments 

The  Department  received  one 
conunent  letter,  which  was  submitted 


by  DB,  with  respect  to  the  Notice.  In  the 
comment  letter,  DB  requested  several 
clarifications  and  changes  to  the 
proposed  exemption. 

DB  request ea  that  the  Department 
amend  section  11(1)  concerning  the 
requirement  for  an  indemnification  of  a 
Client  Plan  in  the  event  of  a  default  by 
the  Borrower,  to  make  it  conform  to 
other  recent  exemptions  issued  by  the 
Department.'*  The  Department  has 
amended  section  11(1)  and  (r) 
accordingly.  DB  also  requested  that  the 
Department  make  clear  that  there  will 
be  no  indemnification  from  the  DB 
Lending  Agent  where  to  do  so  would 
violate  banking  laws.^  The  Department 
notes  that,  since  section  11(1)  of  the  final 
exemption  has  been  changed  so  that 
only  die  Borrower  will  be  required  to 
indemnify  the  Client  Plans,  the 
comment  is  no  longer  relevant. 
However,  the  language  of  the  exemption 
has  been  modified  to  clarify  that  the 
Borrower's  indemnification  must  enable 
the  Client  Plan  to  collect  on  any 
indemnification  from  a  U.S.-domiciled 
affiliate  of  DB. 

DB  also  requested  in  its  comment 
letter  that  the  Department  clarify  that 
the  exemption  applies  when  DB  or  an 
affiliate  is  the  Lending  Agent  or 
subagent,  as  well  as  when  DB  is  the 
Lending  Agent  and  a  third  party  is  the 
subagent.  In  this  regard,  the  third  party 
subagent  would  have  to  follow  all  of  the 
requirements  of  the  exemption  and  be 
either  a  broker-dealer  registered  under 
the  1934  Act,  an  investment  adviser 
registered  under  the  Investment 
Advisers  Act  of  1940,  or  a  bank  as 
defined  in  section  202(a)(2)  of  the 
Investment  Advisers  Act  of  1940.  Any 
such  third  party  subagent  would  also  be 
subject  to  certain  dollar  minimums  of 
equity  capital  and  of  value  of  securities 
loaned  for  which  the  subagent  exercises 
authority.  The  Department  has  adopted 
this  comment  and  has  amended  section 
1(a)(2)  of  the  exemption  accordingly. 

DB  also  requested  a  change  to  me 
independent  audit  requirement  in 
section  II(o).  DB  believes  that  the 
requirement  that  the  Independent 
Fiduciary  of  each  Client  Plan  be 
provided  with  the  certification  of  an 


*  For  example,  see  Prohibited  Transaction 
Exemption  (PTE)  99-50.  65  FR  534  (January  5. 
2000),  regarding  Bankers  Trust  Company:  and  PTE 
2001-41,  66  FR  53449  (October  22,  2001)  regarding 
Barclays  Bank  PLC  and  Barclays  Capital,  Inc.  (see- 
section  II(m),  66  FR  at  53451). 

5  See  PTE  99-50,  section  Il(j)  and  Footnote  2,  65 
FR  at  535,  column  1,  wherein  the  applicant  stated 
that  the  DB  Lending  Agent  would  provide  an 
indemnification  to  the  extent  permitted  by  law  and 
that  where  the  law  prohibits  such  an 
indemnification  by  the  DB  Lending  Agent,  the 
Affiliated  Borrower  would  provide  the  identical 
indemnification. 


Federal  R^jister/Vol.  67,  No.  184 /Monday.  September  23.  2002 /Notices 


59569 


independent  auditor,  in  addition  to 
quarterly  reports  for  the  securities 
lending  transactions,  would  be 
duplicative  and  administratively 
burdensome  for  DB  with  respect  to 
Client  Plans  invested  in  Separate 
Accounts.  Accordingly,  the  Department 
has  modified  sectioii  II(o)  to  permit  the 
DB  Lending  Agent  to  provide  an 
Independent  Fiduciary  of  a  Client  Plan 
invested  in  a  Separate  Account  only 
with  quarterly  reports.  In  addition,  the 
Independent  Fiduciary  of  each  Client 
Plan  invested  in  a  Commingled  Fund 
can  be  provided  with  the  certification  of 
an  independent  auditor  in  lieu  of  the 
provision  of  quarterly  reports.  However, 
as  indicated  in  the  Notice,  such 
Independent  Fiduciaries  would  be 
entitled  to  receive  the  quarterly  reports 
upon  request. 

Finally,  DB  informed  the  Department 
that  certain  entities  within  DB  have 
recently  changed  their  names.  Bankers 
Trust  Company  is  now  Deutsche  Bank 
Trust  Company  Americas.  DB  Alex. 
Brown  Securities,  Inc.  is  now  Deutsche 
Bank  Securities,  Inc.,  and  Deutsche 
Banc  Alex.  Brown,  Inc.  is  now  also 
named  Deutsche  Bank  Securities,  Inc. 

The  Department  has  also  been 
informed  that  there  has  been  a  change 
in  the  identity  of  the  governmental 
regulatory  authority  in  Germany. 
According  to  the  applicant,  following 
the  adoption  of  the  Law  on  Integrated 
Financial  Services  Supervision  (Gesetz 
uber  die  integrierte  Finanzaufsicht — 
FinDAG),  the  Federal  Authority  for 
^Financial  Services  Supervision 
(Bimdesanstalt  fur 
Finanzdienstleistungsaufsicht — 
"BAFin")  was  established  in  Germany 
on  May  1,  2002.  The  functions  of  the 
former  offices  for  banking  supervision 
(Bundesaufsichtsamt  fur  das 
Kreditwesen— "the  BAK"),  along  with 
other  governmental  authorities  for 
insurance  and  securities  supervision, 
have  been  combined  into  a  single  state 
regulator  that  supervises  banks, 
financial  services  institutions  and 
insurance  imdertakings  across  the  entire 
financial  market  and  comprises  all  the 
key  functions  of  consumer  protection 
and  solvency  supervision.  The  new 
Federal  Authority  for  Financial  Services 
Supervision  has  been  created  to  ensiure 
a  consistent  regulation  and  supervision 
of  the  financial  services  and  markets  in 
Germany  through  one  single 
governmental  authority. 

Accordingly,  based  upon  the 
information  contained  in  the  entire 
record,  the  Department  has  determined 
to  grant  the  proposed  exemption  as 
modified  herein. 

For  Further  Information  Contact:  Gary 
Lefkowitz  of  the  Department,  telephone 


(202)  693-8546.  (This  is  not  a  toll-free 
nimiber). 

Barclays  Global  Investors,  N.A.  (BGI) 
Located  in  San  Francisf»,  Califbmia 

[Prohibited  Transaction  Exemption  2002-46; 
Exemption  Application  No.  0-10925) 

Exemption 

Section  I— Transactions         -^ 

The  restrictions  of  section 
406(a)(1)(A)  through  (D)  and  406(b)(1) 
and  (2)  of  the  Act,  section  8477(c)(2)(A) 
and  (B)  of  FERSA,  and  the  sanctions 
resulting  irova.  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (E)  of  the  Code, 
shall  not  apply  to: 

(a)  The  lending  of  securities  to: 

(1)  Barclays  Capital  Inc..  its 
successors  or  affiliates  (BC  NY); 

(2)  Barclays  Capital  Securities 
Limited,  its  successors  or  affiliates  (BC 
UK); 

(3)  Barclays  Global  Investors  Services, 
its  successors  or  affiliates  (BGIS); 

(4)  Barclays  Global  Investors  Services 
Canada  Limited,  its  successors  or 
affiliates  (BGIS  Canada);  and 

(5)  Any  future  affiliate  of  BGI,®  subject 
to  the  regulatory  requirements 
applicable  to  BC  NY,  BC  UK.  BGIS  and/ 
or  BGIS  Canada  (individually. 
"Borrower"  and  collectively, 
"Borrowers"),  which  are  domestic  or 
foreign  broker-dealers,  by  employee 
benefit  plans,  including  commingled 
investment  funds  holding  plan  assets 
(the  Client  Plans  or  Plans),''  for  which 
BGI,  an  affiliate  of  the  proposed 
Borrowers,  acts  as  securities  lending 
agent  or  subagent  ^  and  also  may  serve 
as  trustee,  custodian  or  investment 
manager  of  securities  being  lent;  and 


<^  Any  reference  to  BGI  shall  be  deemed  to  include 
any  successors  thereto. 

'The  common  and  collective  trust  funds  trusteed, 
custodied,  and/or  managed  by  BGI,  and  in  which 
Client  Plans  invest,  are  referred  to  herein  as 
"Commingled  Funds."  The  Client  Plan  separate 
accounts  trusteed,  custodied,  and/or  managed  by 
BGI  are  referred  to  herein  as  "Separate  Accounts." 
Commingled  Funds  and  Separate  Accounts  are 
collectively  referred  to  herein  as  "Lender"  or 
"Lenders." 

■  BGI  may  be  retained  by  primary  securities 
lending  agents  to  provide  securities  lending 
services  in  a  sub-agent  capacity  with  respect  to 
portfolio  securities  of  clients  of  such  primary 
securities  lending  agents.  As  a  securities  lending 
sub-agent,  BGl's  role  parallels  that  under  the 
lending  transactions  for  which  BGI  acts  as  a 
primary  securities  lending  agent  on  behalf  of  its 
clients.  References  to  BGI's  performance  of  services 
as  securities  lending  agent  should  be  deemed  to 
include  its  parallel  performance  as  a  securities 
lending  sub-agent  and  references  to  the  Client  Plans 
should  be  deemed  to  include  those  plans  for  which 
BGI  is  acting  as  a  sub-agent  with  respect  to 
securities  lending,  unless  otherwise  specifically 
indicated  or  by  the  context  of  the  reference. 


(b)  The  receipt  of  compensation  by 
BGI  in  connection  with  diese 
transactions. 

Section  B— Conditions 

Section  I  of  this  exemption  applies 
only  if  the  conditions  of  Section  II  are 
satisfied.  For  purposes  of  this 
exemption,  any  requirement  that  the 
approving  fiduciary  be  independent  of 
BGI  or  the  Borrower  shall  not  apply  in 
the  case  of  a  Barclays  Plan  invested  in 
a  Commingled  Fund,  provided  that  at 
all  times,  the  holdings  of  all  Barclays 
Plans  in  the  aggregate  comprise  less 
than  10%  of  the  assets  of  the 
Commingled  Fund. 

(a)  For  each  Client  Plan,  neither  BGI 
nor  any  affiliate  (except  as  expressly 
permitted  herein)  has  or  exercises 
discretionary  authority  or  control  with 
respect  to  the  investment  of  the  assets 
of  Client  Plans  involved  in  the 
transaction  or  renders  investment 
advice  (within  the  meaning  of  29  CFR 
2510.3-21(c))  with  respect  to  such 
assets,  including  decisions  concerning  a 
Client  Plan's  acquisition  or  disposition 
of  securities  available  for  loan. 

This  paragraph  (a)  will  be  deemed 
satisfied  notwithstanding  that  BGI 
exercises  discretionary  authority  w 
control  or  renders  investment  advice  in 
connection  with  an  Index  Fimd  or 
Model-Driven  Fund  managed  by  BGI  in 
which  Client  Plans  invest. 

(b)  Any  arrangement  for  BGI  to  lend 
securities  is  approved  in  advance  by  a 
Plan  fiduciary  who  is  independent  of 
BGI  (the  Independent  Fiduciary). 

(c)  The  specific  terms  of  the  securities 
loan  agreement  (the  Loan  Agreement) 
are  negotiated  by  BGI  which  acts  as  a 
liaison  between  the  Lender  and  the 
Borrower  to  facilitate  the  securities 
lending  transaction.  In  the  case  of  a 
Separate  Account,  the  Independent 
Fiduciary  of  a  Client  Plan  approves  the 
general  terms  of  the  Loan  Agreement 
between  the  Client  Plan  and  the 
Borrower  as  well  as  any  material  change 
in  such  Loan  Agreement.  In  the  case  of 
a  Commingled  Fund,  approval  is 
pursuant  to  the  procedure  described  in 
paragraph  (i),  below. 

(dfThe  terms  of  each  loan  of 
securities  by  a  Lender  to  a  Borrower  are 
at  least  as  favorable  to  such  Separate 
Account  or  Commingled  Fund  as  those 
of  a  comparable  arm's  length  transaction 
between  unrelated  parties. 

(e)  A  Client  Plan,  in  the  case  of  a 
Separate  Account,  may  terminate  the 
lending  agency  or  sub-agency 
arrangement  at  any  time,  widiout 
penalty,  on  five  business  days  notice.  A 
Client  Plan  in  the  case  of  a  Commingled 
Fund  may  terminate  its  participation  in 
the  lending  arrangement  by  terminating 
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its  investment  in  the  Commingled  Fund 
no  later  than  35  days  after  the  notice  of 
tennination  of  participation  is  received, 
without  penalty  to  the  Plan,  in 
accordance  with  the  terms  of  the 
Commingled  Fund.  Upon  termination, 
the  Borrowers  will  transfer  securities 
identical  to  the  borrowed  securities  (or 
the  equivalent  thereof  in  the  event  of 
reorganization,  recapitalization  or 
merger  of  the  issuer  of  the  borrowed 
securities)  to  the  Separate  Account  or,  if 
the  Plan's  withdrawal  necessitates  a 
return  of  securities,  to  the  Commingled 
Fund,  within: 

(1)  The  customary  delivery  period  for 
such  securities; 

(2)  Five  business  days;  or 

(3)  The  time  negotiated  for  such 
delivery  by  the  Client  Plan,  in  a 
Separate  Accoimt,  or  by  BGI,  as  lending 
agent  to  a  Commingled  Fund,  and  the 
Borrowers,  whichever  is  least. 

(f)  The  Separate  Accoimt, 
Commingled  Fimd  or  another  custodian 
designated  to  act  on  behalf  of  the  Client 
Plan,  receives  from  each  Borrower 
[either  by  physical  delivery,  book  entry 
in  a  securities  depository  located  in  the 
United  States,  wire  transfer  or  similar 
means)  by  the  close  of  business  on  or 
before  the  day  the  loaned  securities  are 
delivered  to  the  Borrower,  collateral 
consisting  of  U.S.  currency,  securities 
issued  or  guaranteed  by  the  United 
States  Government  or  its  agencies  or 
instrumentalities,  irrevocable  bank 
letters  of  credit  issued  by  a  U.S.  bank, 
other  than  Barclays  Bank  PLC  (Barclays) 
(or  any  subsequent  parent  corporation  of 
BGI,  BC  NY,  BC  UK.  BGIS  and  BGIS 
Canada)  or  an  affiliate  thereof,  or  any 
combination  thereof,  or  other  collateral 
permitted  under  Prohibited  Transaction 
Exemption  81-6  (46  FR  7527,  January 
23,  1981)  (PTE  81-6)  (as  it  may  be 
amended  or  superseded)  (collectively, 
the  Collateral).  The  Collateral  will  be 
held  on  behalf  of  a  Client  Plan  in  a 
depository  accoimt  separate  from  the 
Borrower. 

(g)  The  market  value  (or  in  the  case 
of  a  letter  of  credit,  a  stated  amount)  of 
the  Collateral  on  the  close  of  business 
on  the  day  preceding  the  day  of  the  loan 
is  initially  at  least  102  percent  of  the 
market  value  of  the  loaned  securities. 
The  applicable  Loan  Agreement  gives 
the  Separate  Account  or  the 
Commingled  Fund  in  which  the  Client 
Plan  has  invested  a  continuing  security 
interest  in  and  a  lien  on  or  title  to  the 
Collateral.  The  level  of  the  Collateral  is 
monitored  daily  by  BGI.  If  the  market 
value  of  the  Collateral,  on  the  close  of 
trading  on  a  business  day,  is  less  than 
100  percent  of  the  market  value  of  the 
loaned  seciirities  at  the  close  of  business 
on  that  day,  the  Borrower  is  required  to 


deliver,  by  the  close  of  business  on  the 
next  day,  sufficient  additional  Collateral 
such  that  the  market  value  of  the 
Collateral  will  again  equal  102  percent. 

(h)(1)  For  a  Lender  that  is  a  Separate 
Account,  prior  to  entering  into  a  Loan 
Agreement,  the  applicable  Borrower 
furnishes  its  most  recently  available 
audited  and  unaudited  statements  to 
BGI  which  will,  in  turn,  provide  such 
statements  to  the  Client  Plan  before  the 
Client  Plan  approves  the  terms  of  the 
Loan  Agreement.  The  Loan  Agreement 
contains  a  requirement  that  the 
applicable  Borrower  must  give  prompt 
notice  at  the  time  of  a  loan  of  any 
material  adverse  changes  in  its  financial 
condition  since  the  date  of  the  most 
recently  furnished  financial  statements. 
If  any  such  changes  have  taken  place, 
BGI  will  not  make  any  further  loans  to 
the  Borrower  unless  an  Independent 
Fiduciary  of  the  Client  Plan  in  a 
Separate  Account  is  provided  notice  of 
any  material  change  and  approves  the 
continuation  of  the  lending  arrangement 
in  view  of  the  changed  financial 
condition. 

(2)  For  a  Lender  that  is  a  Commingled 
Fund,  BGI  will  furnish  upon  reasonable 
request  to  an  Independent  Fiduciary  of 
each  Client  Plan  invested  in  the 
Conuningled  Fund  the  most  recently 
available  audited  and  unaudited 
financial  statements  of  the  applicable 
Borrower  prior  to  authorization  of 
lending,  and  annually  thereafter. 

(i)  In  the  case  of  Commingled  Funds, 
the  information  described  in  paragraph 
(c)  (including  any  information  with 
respect  to  any  material  change  in  the 
arrangement)  shall  be  furnished  by  BGI 
as  lending  fiduciary  to  the  Independent 
Fiduciary  of  each  Client  Plan  whose 
assets  are  invested  in  the  Commingled 
Fimd,  not  less  than  30  days  prior  to 
implementation  of  the  arrangement  or 
material  change  to  the  lending 
arrangement  as  previously  described  to 
the  Client  Plan,  and  thereafter,  upon  the 
reasonable  request  of  the  Client  Plan's 
Independent  Fiduciary.  In  the  event  of 
a  material  adverse  change  in  the 
financial  condition  of  a  Borrower,  BGI 
will  make  a  decision,  using  the  same 
standards  of  credit  analysis  BGI  would 
use  in  evaluating  unrelated  borrowers, 
whether  to  terminate  existing  loans  and 
whether  to  continue  making  additional 
loans  to  the  Borrower. 

In  the  event  any  such  Independent 
Fiduciary  submits  a  notice  in  writing 
within  the  30  day  period  provided  in 
the  preceding  paragraph  to  BGI,  as 
lending  fiduciary,  objecting  to  the 
implementation  of,  material  change  in, 
or  continuation  of  the  arrangement,  the 
Plan  on  whose  behalf  the  objection  was 
tendered  is  given  the  opportimity  to 


terminate  its  investment  in  the 
Commingled  Fund,  without  penalty  to 
the  Plan,  no  later  than  35  days  after  the 
notice  of  withdrawal  is  received.  In  the 
case  of  a  Plan  that  elects  to  withdraw 
pursuant  to  the  foregoing,  such 
withdrawal  shall  be  effected  prior  to  the 
implementation  of,  or  material  change 
in,  the  arrangement;  but  an  existing 
arrangement  need  not  be  discontinued 
by  reason  of  a  Plan  electing  to 
withdraw.  In  the  case  of  a  Plan  whose 
assets  are  proposed  to  be  invested  in  the. 
Commingled  Fund  subsequent  to  the 
implementation  of  the  arrangement,  the 
Plan's  investment  in  the  Commingled 
Fund  shall  be  authorized  in  the  manner 
described  in  paragraph  (c). 

(j)  In  return  for  lending  securities,  the 
Lender  either — 

(1)  Receives  a  reasonable  fee,  which  is 
related  to  the  value  of  the  borrowed 
securities  and  the  duration  of  the  loan; 
or 

(2)  Has  the  opportimity  to  derive 
compensation  through  the  investment  of 
cash  Collateral.  (Under  such 
circumstances,  the  Lender  may  pay  a 
loan  rebate  or  similar  fee  to  the 
Borrowers,  if  such  fee  is  not  greater  than 
the  fee  the  Lender  would  pay  in  a 
comparable  arm's  length  transaction 
with  an  unrelated  party.) 

(k)  Except  as  otherwise  expressly 
provided  herein,  all  procedures 
regarding  the  securities  lending 
activities  will,  at  a  minimum,  conform 
to  the  applicable  provisions  of  PTE  81- 
6  and  Prohibited  Transaction  Exemption 
82-63  (46  FR  14804,  April  6. 1982)  (PTE 
82-63),  both  as  amended  or  superseded, 
as  well  as  to  applicable  securities  laws 
of  the  United  States,  the  United 
Kingdom  and  Canada. 

(1)  If  any  event  of  default  occurs,  to 
the  extent  that  (i)  liquidation  of  the 
pledged  Collateral  or  (ii)  additional  cash 
received  fr^ni  the  Borrower  does  not 
provide  sufficient  funds  on  a  timely 
basis,  the  Client  Plan  will  have  the  right 
to  purchase  securities  identical  to  the 
borrowed  securities  (or  their  equivalent) 
and  apply  the  Collateral  to  payment  of 
the  purchase  price.  If  the  Collateral  is 
insufficient  to  accomplish  such 
purchase,  the  Borrower  will  indemnify 
the  Client  Plan  invested  in  a  Separate 
Account  or  Commingled  Fund  in  the 
United  States  with  respect  to  the 
difference  between  the  replacement  cost 
of  securities  and  the  market  value  of  the 
Collateral  on  the  date  the  loan  is 
declared  in  default,  together  with 
expenses  incurred  by  the  Client  Plan 
plus  applicable  interest  at  a  reasonable 
rate,  including  reasonable  attorneys' 
fees  inoured  by  the  Client  Plan  for  legal 
action  arising  out  of  default  on  the 
loans,  or  failure  by  the  Borrower  to 
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properly  indemnify  the  Client  Plan.  The 
Borrower's  indemnification  will  enable 
the  Client  Plan  to  collect  on  any 
indemnification  from  a  U.S.-domiciled 
BGI  affiliate. 

(m)  The  Lender  receives  the 
equivalent  of  all  distributions  made  to 
holders  of  the  borrowed  securities 
during  the  term  of  the  loan,  including 
but  not  limited  to  all  interest  and 
dividends  on  the  loaned  securities, 
shares  of  stock  as  a  result  of  stock  splits 
and  rights  to  piurchase  additional 
securities,  or  other  distributions. 

(n)  Prior  to  any  Client  Plan's  approval 
of  the  lending  of  its  securities  to  any 
Borrower,  a  copy  of  this  exemption  and 
the  notice  of  proposed  exemption  (67 
FR  9082,  February  27,  2002)  (the  Notice) 
is  provided  to  the  Client  Plan. 

(0)  The  Independent  Fiduciary  of  each 
Client  Plan  that  is  invested  in  a  Separate 
Account  is  provided  with  (including  by 
electronic  means)  quarterly  reports  with 
respect  to  the  securities  lending 
transactions,  including,  but  not  limited 
to,  the  information  described  in 
Representation  24  of  the  Summary  of 
Facts  and  Representations  of  the  Notice, 
so  that  the  Independent  Fiduciary  may 
monitor  such  transactions  with  the 
Borrower.  The  Independent  Fiduciary  of 
a  Client  Plan  invested  in  a  Commingled 
Fimd  is  provided  with  (including  by 
electronic  means)  quarterly  reports  with 
respect  to  the  securities  lending 
transactions,  including  but  not  limited 
to,  the  information  described  in 
Representation  24  of  the  Summary  of 
Facts  and  Representations  of  the  Notice, 
so  that  the  Independent  Fiduciary  may 
monitor  such  transactions  with  the 
Borrower.  BGI  may,  in  lieu  of  providing 
the  quarterly  reports  described  in  this 
paragraph  (o)  to  each  Independent 
Fiduciary  of  a  Client  Plan  invested  in  a 
Commingled  Fund,  provide  such 
Independent  Fiduciary  with  the 
certification  of  an  auditor  selected  by 
BGI  who  is  independent  of  BGI  (but 
who  may  or  may  not  be  independent  of 
the  Client  Plan)  that  the  loans  appear  no 
less  favorable  to  the  Lender  than  the 
pricing  established  in  the  schedule 
described  in  Representation  16  of  the 
Notice.  Where  the  Independent 
Fiduciary  of  a  Client  Plan  invested  in  a 
Commingled  Fund  is  provided  the 
certification  of  an  auditor,  such 
Independent  Fiduciary  shall  be  entitled 
to  receive  the  quarterly  reports  upon 
request. 

ip)  Only  Client  Plans  with  total  assets 
having  an  aggregate  market  value  of  at 
least  $50  million  are  permitted  to  lend 
securities  to  the  Borrowers;  provided, 
however,  that — 

(1)  In  the  case  of  two  or  more  Client 
Plans  which  are  maintained  by  the  same 


employer,  controlled  group  of 
corporations  or  employee  organization, 
whose  assets  are  commingled  for 
investment  purposes  in  a  single  master 
trust  or  any  other  entity  the  assets  of 
which  are  "plan  assets"  under  29  CFR 
2510.3-101  (the  Plan  Asset  Regulation), 
which  entity  is  engaged  in  securities 
lending  arrangement  with  BGI,  the 
foregoing  $50  million  requirement  shall 
be  deemed  satisfied  if  such  trust  or 
other  entity  has  aggregate  assets  which 
are  in  excess  of  $50  million;  provided 
that  if  the  fiduciary  responsible  fer 
making  the  investment  decision  on 
behalf  of  such  master  trust  or  other 
entity  is  not  the  employer  or  an  affiliate 
of  the  employer,  such  fiduciary  has  total 
assets  under  its  management  and 
control,  exclusive  of  the  $50  million 
threshold  amount  attributable  to  plan 
investment  in  the  commingled  entity, 
which  are  in  excess  of  $100  million. 

(2)  In  the  case  of  two  or  more  Client 
Plans  which  are  not  maintained  by  the 
same  employer,  controlled  group  of 
corporations  or  employee  organization, 
whose  assets  are  commingled  for 
investment  purposes  in  a  group  trust  or 
any  other  form  of  entity  the  assets  of 
which  are  "plan  assets"  under  the  Plan 
Asset  Regulation,  which  entity  is 
engaged  in  securities  lending 
arrangements  with  BGI,  the  foregoing 
$50  million  requirement  is  satisfied  if 
such  trust  or  other  entity  has  aggregate 
assets  which  are  in  excess  of  $50 
million  (excluding  the  assets  of  any 
Client  Plan  with  respect  to  which  the 
fiduciary  responsible  for  making  the 
investment  decision  on  behalf  of  such 
group  trust  or  other  entity  or  any 
member  of  the  controlled  group  of 
corporations  including  such  fiduciary  is 
the  employer  maintaining  such  Plan  or 
an  employee  organization  whose 
members  are  covered  by  such  Plan). 
However,  the  fiduciary  responsible  for 
making  the  investment  decision  on 
behalf  of  such  group  trust  or  other 

entity: 

(A)  Has  full  investment  responsibility 
with  respect  to  plan  assets  invested 
therein;  and 

(B)  Has  total  assets  under  its 
management  and  control,  exclusive  of 
the  $50  million  threshold  amount 
attributable  to  plan  investment  in  the 
conuningled  entity,  which  are  in  excess 
of  $100  million. 

In  addition,  none  of  the  entities 
described  above  are  formed  for  the  sole 
purpose  of  making  loans  of  securities. 

((^  With  respect  to  any  calendar 
quarter,  at  least  50  percent  or  more  of 
the  outstanding  doUar  value  of 
securities  loans  negotiated  on  behalf  of 
Lenders  will  be  to  borrowers  unrelated 
to  BGI. 


(r)  In  addition  to  the  above,  all  loans 
involving  foreign  Borrowers  have  the 
following  requirements: 

(1)  The  foreign  Borrower  is  registered 
as  a  broker-dealer  subject  to  regulation 
by  the  Seciuities  and  Futures  Authority 
of  the  United  Kingdom  (the  SFA)  or  the 
Ontario  Securities  Commission  of 
Ontario,  Canada  (the  OSC); 

(2)  The  foreign  Borrower  is  in 
compliance  with  all  applicable 
provisions  of  Rule  15a-6  under  the 
Securities  Exchange  Act  of  1934  (17 
CFR  240.15a-6)(Rule  15a-«)  which 
provides  foreign  broker-dealers  a 
limited  exemption  from  United  States 
registration  requirements; 

(3)  All  Collateral  is  maintained  in 
United  States  dollars  or  U.S.  dollar- 
denominated  securities  or  letters  of 
credit  (unless  an  applicable  exemption 
provides  otherwise); 

(4)  All  Collateral  is  held  in  the  United 
States  and  the  situs  of  the  securities 
lending  agreements  is  maintained  in  the 
United  States  under  an  arrangement  that 
complies  with  the  indicia  of  ownership 
requirements  under  section  404(b)  of  the 
Act  and  the  regulations  promulgated 
under  29  CFR  2550.404(b}-l  related  to 
the  lending  of  securities;  and 

(5)  Prior  to  a  transaction  involving  a 
foreign  Borrower,  the  foreign 
Borrower — 

(A)  Agrees  to  submit  to  the 
jurisdiction  of  the  United  States; 

(B)  Agrees  to  appoint  an  agent  for 
service  of  process  in  the  United  States, 
which  may  be  an  affiliate  (the  Process 
Agent); 

(C)  Consents  to  service  of  process  on 
the  Process  Agent;  and 

(D)  Agrees  that  enforcement  by  a 
Client  Plan  of  the  indemnity  provided 
by  the  foreign  Borrower  may  occur  in 
the  United  States  courts. 

(s)  BGI  maintains,  or  causes  to  be 
maintained,  within  the  United  States  for 
a  period  of  six  years  frx>m  the  date  of 
such  transaction,  in  a  manner  that  is 
convenient  and  accessible  for  audit  and 
examination,  such  records  as  are 
necessary  to  enable  the  persons 
described  in  paragraph  (t)(l)  to 
determine  whether  the  conditions  of  the 
exemption  have  been  met,  except  that — 

(1)  A  prohibited  transaction  will  not 
be  considered  to  have  occurred  if,  due 
to  circumstances  beyond  the  control  of 
BGI  and/or  its  affiliates,  the  records  are 
lost  or  destroyed  prior  4o  the  end  of  the 
six-year  period;  and 

(2)  No  party  in  interest  other  than  BGI 
or  its  affiliates  shall  be  subject  to  the 
civil  penalty  that  may  be  assessed  under 
section  502(i)  of  the  Act,  or  to  the  taxes 
imposed  by  section  4975(a)  and  (b)  of 
the  Code,  if  the  records  are  not 
maintained,  or  are  not  available  for 
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examination  as  required  below  by 
paragraph  Jt)(l). 

(t)(l)  Except  as  provided  in 
subparagraph  (t)(2)  of  this  paragraph 
and  notwithstanding  any  provisions  of 
sections  (a)(2)  and  (b)  of  section  504  of 
the  Act,  the  records  referred  to  in 
paragraph  (s)  are  unconditionally 
available  at  their  customary  location  for 
examination  during  normal  business 
hours  by: 

(A)  Any  duly  authorized  employee  or 
representative  of  the  Department,  the 
Internal  Revenue  Service  or  the 
Seciuities  and  Exchange  Commission; 

(B)  Any  Hduciary  of  a  participating 
Client  Plan  or  any  duly  authorized 
representative  of  such  fiduciary; 

(C)  Any  contributing  employer  to  any 
participating  Client  Plan  or  any  duly 
authorized  employee  or  representative 
of  such  employer;  and 

(D)  Any  participant  or  beneficiary  of 
any  participating  Client  Plan,  or  any 
duly  authorized  representative  of  such 
participant  or  beneficiary. 

(t)(2)  None  of  the  persons  described 
above  in  paragraphs  {t)(l){B)-{t}{l)(D) 
are  authorized  to  examine  the  trade 
secrets  of  BGI  or  its  affiliates  or 
commercial  or  financial  information 
which  is  privileged  or  confidential. 

Section  III— Definitions 

(a)  Barclays  Plan:  An  ERISA  covered 
employee  benefit  plan  sponsored  and 
maintained  by  BGI  and/ or  an  affiliate  for 
its  own  employees. 

(b)  Index  Fund:  Any  investment  fund, 
account  or  portfolio  sponsored, 
maintained,  trusteed  or  managed  by  BGI 
or  an  affiliate,  in  which  one  or  more 
investors  invest,  euid — 

(1)  Which  is  designed  to  track  the  rate 
of  return,  risk  profile  and  other 
characteristics  of  an  Index  by  either  (i) 
replicating  the  same  combination  of 
securities  which  compose  such  Index  or 
(ii)  sampling  the  securities  which 
compose  such  Index  based  on  objective 
criteria  and  data; 

(2)  For  which  BGI  or  its  affiliate  does 
not  use  its  discretion,  or  data  within  its 
control,  to  affect  the  identity  or  amount 
of  securities  to  be  purchased  or  sold; 

(3)  That  contains  "plan  assets"  subject 
to  the  Act,  pursuant  to  the  Department's 
Plan  Asset  Regulation;  and. 

(4)  That  involves  no  agreement, 
arrangement,  or  understanding 
regarding  the  design  or  operation  of  the 
Fund  which  is  intended  to  benefit  BGI 
or  its  affiliate  or  any  party  in  which  BGI 
or  its  affiliate  may  have  an  interest. 

(c)  Model-Driven  Fund:  Any 
investment  fund,  account  or  portfolio 
sponsored,  maintained,  trusteed  or 
managed  by  BGI  or  an  affiliate,  in  which 
one  or  more  investors  invest,  and-i- 


(1)  Which  is  composed  of  securities 
the  identity  of  whicn  and  the  amount  of 
which  are  selected  by  a  computer  model 
that  is  based  on  prescribed  objective 
criteria  using  independent  third-party 
data,  not  within  the  control  of  BGI  or  an 
affiliate,  to  transform  an  Index; 

(2)  Which  contains  "plan  assets" 
subject  to  the  Act,  pursuant  to  the 
Department's  Plan  Asset  Regulation; 
and 

(3)  That  involves  no  agreement, 
arrangement  or  understanding  regarding 
the  design  or  operation  of  the  Fund  or 
the  utilization  of  any  specific  objective 
criteria  which  is  intended  to  benefit 
BGI,  any  affiliate  of  BGI,  or  any  party  in 
which  BGI  or  any  affiliate  may  have  an 
interest. 

(d)  Index:  a  securities  index  that 
represents  the  investment  performance 
of  a  specific  segment  of  the  public 
market  for  equity  or  debt  securities  in 
the  United  States  and/or  foreign 
coimtries,  but  only  if — 

(1)  The  organization  creating  and 
maintaining  the  index  is — 

(A)  Engaged  in  the  business  of 
providing  financial  information, 
evaluation,  advice  or  securities 
brokerage  services  to  institutional 
clients, 

(B)  A  publisher  of  financial  news  or 
information,  or 

(C)  A  public  stock  exchange  or 
association  of  securities  dealers; 

(2)  The  index  is  created  and 
maintained  by  an  organization 
independent  of  Barclays;  and 

(3)  The  index  is  a  generally  accepted 
standardized  index  of  securities  which 
is  not  specifically  tailored  for  the  use  of 
BGI. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  Notice  of 
Proposed  Exemption  published  on 
February  27,  2002  at  67  FR  9082. 

Written  Comments 

The  Department  received  two 
comment  letters,  both  submitted  by  the 
applicants,  with  respect  to  the  Notice.  In 
the  comment  letters,  the  applicants 
requested  several  changes  to  the 
proposed  exemption. 

The  applicants  requested  that  the 
Department  amend  section  11(1) 
concerning  the  requirement  for 
indemnification  of  a  Client  Plan  in  the 
event  of  a  default  by  the  Borrower,  to 
make  it  conform  to  other  recent 
exemptions  issued  by  the  Department.^ 


'  For  example,  see  Prohibited  Transaction 
Exemption  (PTE)  99-50.  65  FR  534  (January  5, 
2000).  regarding  Bankers  Trust  Company;  and  PTE 
2001-41.  66  FR  53449  (October  22.  2001),  regarding 


The  Department  has  amended  section 
n(l)  accordingly. 

The  applicants  also  requested  that  the 
Department  amend  section  11(1)  to  state 
that  indemnification  would  be  provided 
only  by  the  Borrower  of  securities  and 
not  by  BGI,  as  lending  agent.  .The 
applicants'  position  is  that  the  proper 
indemnitor  is  the  Borrower  of  the 
securities.  The  applicants  noted  that,  in 
the  case  of  a  foreign  Borrower,  the 
exemption  would  require  the  Borrower 
to  agree  to  submit  to  the  jurisdiction  of 
the  United  States  and  that  any 
enforcement  of  the  indemnity  would 
occvu-  in  the  United  States  courts.  The 
Department  concurs  with  the 
applicants'  request  provided  that  the 
Client  Plans  would  not  have  to  sue 
overseas  to  enforce  cuiy  judgment 
obtained.  The  language  of  section  11(1) 
has  been  revised  to  clarify  that  the  • 
indemnification  provided  by  the 
Borrower  must  permit  the  Client  Plan  to 
collect  on  any  indemnification  fi-om  a 
U.S.-domiciled  BGI  affiliate.  The 
language  of  section  n(r)(5)(D)  likewise 
has  been  revised  to  reflect  that 
indemnification  would  be  provided  by 
the  Borrower. 

The  applicants  additionally  requested 
a  change  to  the  independent  audit 
requirement  in  section  II(o).  The 
applicants  requested  relief  similar  to 
that  sought  by  Deutsche  Bank  AG 
(Deutsche  Bank)  in  its  comment  with 
respect  to  Exemption  Application  No. 
D-10924.  Deutsche  Bank  stated  that  the 
requirement  that  the  Independent 
Fiduciary  of  each  Client  Plan  be 
provided  with  the  certification  of  an 
independent  auditor,  in  addition  to 
quarterly  reports  for  securities  lending 
transactions,  would  be  duplicative  and 
administratively  burdensome  for 
Deutsche  Bank  with  respect  to  Client 
Plans  invested  in  Separate  Accounts. 
The  Department  concurred  with 
Deutsche  Bank's  comment  and  modified 
section  II(o)  of  the  final  exemption 
granted  to  Deutsche  Bank.  Accordingly, 
the  Department  has  determined  to 
modify  section  II(o)  of  this  exemption  as 
well. 

As  modified,  section  II(o)  permits  BGI 
to  provide  an  Independent  Fiduciary  of 
a  Client  Plan  invested  in  a  Separate 
Account  only  with  quarterly  reports.  In 
addition,  the  Independent  Fiduciary  of 
each  Client  Plan  invested  in  a 
Commingled  Fund  can  be  provided  with 
the  certification  of  an  independent 
auditor  in  lieu  of  the  provision  of 
quarterly  reports.  However,  as  indicated 
in  the  Notice,  such  Independent 


Barclays  Bank  PLC  and  Barclays  Capital,  Inc.  (see 
section  n(m),  66  FR  at  53451).' 
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Fiduciaries  would  be  entitled  to  receive 
the  quarterly  reports  upon  request. 

Finally,  BGI  requested  that  the 
proposed  exemption  be  amended  and 
expanded  to  include  a  new  affiliate, 
Barclays  Global  Investors  Services 
Canada  Limited  (BGIS  Canada),  as  an 
additional  Borrower. 

In  this  regard,  BGI  requested  that  the 
following  be  added  to  Item  1  of  the 
Summary  of  Facts  and  Representations 
of  the  Notice  with  regard  to  BGIS 
Canada: 

BGIS  Canada  is  a  broker-dealer  located  in 
Toronto,  Ontario,  Canada.  BGIS  Canada  is 
subject  to  regulation  in  Canada  by  the 
Ontario  Securities  Commission  (OSC)  and 
the  oversight  of  the  Investment  Dealers 
Association  (IDA).  BGIS  Canada  anticipates 
that  in  the  future  it  will  borrow  securities  in 
the  ordinary  course  of  its  business. 

BGI  also  requested  the  following 
representation  be  added  to  Item  27  of 
the  Summary  of  Facts  and 
Representations  of  the  Notice: 

BGIS  Canada  is  subject  to  regulation  in 
Canada  by  the  OSC  and  the  oversight  of  the 
IDA,  a  self-regulatory  organization,  and  is, 
therefore,  authorized  to  conduct  an 
investment  banking  business  in  and  from 
Canada  as  a  broker-dealer.  The  applicants 
note  that  the  Department  has  previously 
concluded,  in  connection  with  PTE  99-04 
issued  to  Salomon  Smith  Barney,  Inc.  that 
the  regulatory  scheme  applicable  to  broker- 
dealers  in  Canada  is  sufficiently  similar  to 
the  regulatory  scheme  applicable  to  broker- 
dealers  in  the  United  States.  The  applicants 
make  the  following  representation, 
substantially  similar  to  the  representation  set 
forth  in  paragraph  (2)  of  the  Summary  of 
Facts  and  Representations  of  the  published 
application  number  D-10288  (63  FR  53703, 
October  6, 1998)  submitted  to  the  Department 
by  Salomon  Brothers,  Inc.  and  granted  to 
Salomon  Smith  Barney,  Inc.  as  PTE  99-04. 

The  applicants  represent  that  BGIS  Canada 
is  subject  to  regulation  by  the  OSC,  a 
Canadian  governmental  agency  and  the 
oversight  of  the  IDA,  which  oversees  BGIS 
Canada's  operation  on  a  day  to  day  basis  and 
monitors  compliance  with  capital  adequacy 
and  record  keeping  requirements  on  a  regular 
basis.  The  applicants  further  represent  that 
regisU'ation  of  BGIS  Canada  with  the  OSC 
addresses  regulatory  concerns  similar  to 
those  concerns  addressed  by  registration  of  a 
broker-dealer  with  the  SEC  under  the  1934 
Act.  The  rules  and  regulations  set  forth  by 
the  OSC  and  the  SEC  share  a  common 
objective:  the  protection  of  the  investor  by 
the  regulation  of  securities  markets.  Canada 
has  comprehensive  financial  resource  and 
reporting/disclosure  rules  concerning  broker- 
dealers.  Broker-dealers  are  required  to 
demonstrate  their  capital  adequacy.  The 
reporting/ disclosure  rules  impose 
requirements  on  broker-dealers  with  respect 
to  risk  management,  internal  controls,  and 
records  relating  to  counterparties.  All  such 
records  must  be  produced  at  the  request  of 
the  OSC  or  IDA  at  any  time.  The  OSC's 
registration  requirements  for  broker-dealers 

I 


are  enforced  by  fines  and  penalties  and  thus 
constitute  a  comprehensive  disciplinary 
system  for  the  violation  of  such  rules. 

BGI  further  requests  that  the 
Department  amend  the  first  two 
sentences  of  Item  28  of  the  Summary  of 
Facts  and  Representations  of  the  Notice 
to  read  as  follows: 

In  addition  to  the  protections  afforded  by 
registration  with  the  SFA  or  the  OSC,  as 
applicable,  the  applicants  represent  that  BC 
UK  and  BGIS  Canada  will  comply  with  the ' 
applicable  provisions  of  Rule  15a-6 
(described  below).  The  applicants  represent 
that  compliance  by  BC  UK  and  BGIS  Canada 
with  the  requirements  of  Rule  15a-6  will  offer 
additional  protections  in  lieu  of  registration 
with  the  SEC. 

Finally,  BGI  requests  that  the 
Department  reference  BGIS  Canada  in 
the  following  sections  of  the  proposed 
exemption:  section  1(a),  section  11(f),  (k) 
and  (r)  and  Items  1,  3, 12,  20,  21  and 
29(e)  and  (g)  of  the  Summary  of  Facts 
and  Representations  of  the  Notice.  BGI 
states  that  in  most  cases  this  involves 
only  the  addition  of  "BGIS  Canada"  to 
the  text.  However,  BGI  requests  that 
section  II(r)(l)  be  amended  to  read  as 
follows: 

The  foreign  Borrower  is  registered  as  a 
broker-dealer  subject  to  regulation  by  the 
Securities  and  Futures  Authority  of  the 
United  Kingdom  (the  SFA)  or  the  Ontario 
Securities  Commission  of  Ontario,  Canada 
(the  OSC); 

BGI  also  requests  that  the  reference  to 
the  SFA  in  Item  29(h)  of  the  Summary 
of  Facts  and  Representations  of  the 
Notice  be  modified  to  read  "the  SFA  or 
the  OSC,  as  applicable." 

The  Department  concurs  with  BGI's 
comments  with  regard  to  BGIS  Canada 
and  has  made  the  requested  revisions  to 
the  language  of  the  final  exemption. 

Accordingly,  after  giving  full 
consideration  to  the  entire  record, 
including  the  comments,  the 
Department  has  determined  to  grant  the 
exemption  as  modified  above.  For 
further  information  regarding  the 
comments  and  other  matters  discussed 
herein,  interested  persons  are 
encouraged  to  obtain  copies  of  the 
exemption  application  file  (Exemption 
Application  No.  D-10925)  the 
Department  is  maintaining  in  this  case. 
The  complete  application  file,  as  well  as 
the  comments  and  all  supplemental 
submissions  received  by  the 
Department,  are  made  available  for 
public  inspection  in  the  Public 
Disclosure  Room  of  the  Pension  and 
Welfare  Benefits  Administration,  Room 
N-1513,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington 
DC  20210. 

For  Further  Information  Contact: 
Karen  Lloyd  of  the  Department, 


telephone  (202)  693-8540.  (This  is  not 
a  toll-free  number). 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  tra^action  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  This  exemption  is  supplemental  to 
and  not  in  derogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transactional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction;  and 

'    (3)  The  availability  of  this  exemption 
is  subject  to  the  express  condition  that 
the  material  facts  and  representations 
contained  in  the  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington,  DC,  this  18th  day  of 
September,  2002. 
Ivan  Strasfeld, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration. 
Department  of  Labor. 
(FR  Doc.  02-24136  Filed  9-20-02;  8:45  am) 
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SUMMARY:  The  Copyright  Office  of  the 
Library  of  Congress  is  requesting 
interested  parties  to  submit  written 
proposals  governing  data  format  and 
delivery  for  recordkeeping  requirements 
to  be  established  by  the  Copyright 
Office,  under  the  authority  of  the 
Librarian  of  Congress,  for  the  section 
112  and  section  114  statutory  licenses. 
The  Office  will  also  conduct  a  status 
conference  to  discuss  the  formatting 
requirements. 

DATES:  Written  proposals  must  be 
received  in  the  Copyright  Office  by 
September  30,  2002.  A  status  conference 
will  be  held  on  October  8,  2002  at  10 
a.m.  I 

ADDRESSES:  An  original  and  ten  copies 
of  written  proposals  should  be  brought 
to:  Office  of  the  General  Counsel, 
Copyright  Office,  James  Madison 
Memorial  Building,  RocAn  LM-403,  First 
and  Independence  Avenue,  SE., 
Washington,  DC;  or  mailed  to:  Copyright 
Arbitration  Royalty  Panel  (CARP),  P.O. 
Box  70977,  Southwest  Station, 
Washington,  DC  20024-0977.  The 
October  8,  2002,  status  conference  will 
be  held  in  the  CARP  Hearing  Room, 
Room  LM-414,  located  on  the  fourth 
floor  of  the  James  Madison  Memorial 
Building  of  the  Library  of  Congress, 
First  Street  and  Independence  Avenue, 
SE.,  Washington,  DC. 
FOR  FURTHER  INFORMATKM  CONTACT: 
David  O.  Carson,  General  Counsel,  or 
William  J.  Roberts,  Jr.,  Senior  Attorney, 
Copyright  Arbitration  Royalty  Panel, 
P.O.  Box  70977,  Southwest  Station, 
Washington,  DC  20024-0977. 
Telephone:  (202)  707-8380.  Telefax: 
(202) 252-3423. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Copyright  Act  grants  copyright 
owners  of  sound  recordings  the 
exclusive  right  to  perform  their  works 
publicly  by  means  of  digital  audio 
transmissions  subject  to  certain 
limitations  and  exceptions.  Among  the 
limitations  placed  on  the  performance 
of  sound  recordings  is  a  statutory 
license  that  permits  certain  eligible 
subscription,  nonsubscription  and 
satellite  digital  audio  services  to 
perform  those  sound  recordings 
publicly  by  means  of  digital  audio 
transmissions.  17  U.S.C.  114. 

Similarity,  copyright  owners  of  sound 
recordings  are  granted  the  exclusive 
right  to  m&ke  copies  of  their  works 
subject  to  certain  limitations  and 
exceptions.  Among  the  limitations 
placed  on  the  reproduction  of  sound 
recordings  is  a  statutory  license  that 
permits  certain  eligible  subscription, 
nonsubscription  and  satellite  digital 


audio  services  to  make  ephemeral 
copies  of  those  sound  recordings  to 
facilitate  their  digital  transmission 
under  the  section  114  license.  17  U.S.C. 
112(e). 

Both  the  section  114  and  112  licenses 
require  services  to,  among  other  things, 
report  to  copjrright  owners  of  sound 
recordings  on  the  use  of  their  works. 
Both  licenses  direct  the  Librarian  of 
Congress  to  establish  regulations  to  give 
copyright  owners  reasonable  notice  of 
the  use  of  their  works  and  create  and 
maintain  records  of  the  use  for  delivery 
to  copyright  owners.  17  U.S.C. 
114(f)(4)(A)  and  17  U.S.C.  112(e)(4).  The 
piupose  of  the  exchange  of  data  is  to 
enable  copyright  owners  of  sound 
recordings  to  distribute  royalties 
collected  under  the  statutory  licenses  to 
the  correct  recipients. 

In  1998,  the  Copyright  Office  issued 
interim  notice  and  recordkeeping 
regulations  for  subscription  digital 
audio  transmission  services  that,  at  the 
time,  were  the  only  services  eligible  for 
the  statutory  licenses.  The  Digital 
Millennium  Copyright  Act,  Pub.  L.  No. 
105-304,  112  Stat.  2860  (1998), 
expanded  the  pool  of  digital  audio 
services  eligible  for  the  licenses  making 
additional  notice  and  recordkeeping 
regulations  necessary.  On  February  7, 
2002,  the  Office  published  a  Notice  of 
Proposed  Rulemaking  ("NPRM")  using 
the  1998  interim  regulations  as  the 
guidepost.  The  Office  received  public 
comments  and,  on  May  10,  2002,  the 
Office  held  a  public  meeting  with 
representatives  of  copyright  owners  and 
users  of  the  statutory  licenses  to  assist 
in  the  formulation  of  regulations  for 
notice  and  recordkeeping. 
Subsequently,  the  Office  annoimced  on 
the  Copj^ght  Office  website  that  it 
would  be  announcing  interim  notice 
and  recordkeeping  regulations  to 
establish  transitional  reporting 
requirements  for  services  using  the 
section  114  statutory  license  to  perform 
sound  recordings  publicly  by  means  of 
digital  audio  transmissions  and  the 
section  112  statutory  license  to  make 
ephemeral  recordings  of  sound 
recordings. 

As  the  announcement  on  the 
Copyright  Office  website  stated,  these 
transitional  requirements  will  require 
services  using  the  statutory  licenses  to 
report  the  following  information  for  a 
certain  period  of  time  during  each 
calendar  quarter: 

1.  The  name  of  the  service  submitting 
the  report; 

2.  Tne  transmission  category  of  the 
service  [upon  further  analysis,  the 
Office  believes  that  the  foUowing 
categories  need  be  designated:  eligible 
nonsubscription  services;  preexisting 


satellite  digital  audio  radio  services; 
new  subscription  services;  non- 
Corporation  for  Public  Broadcasting, 
noncommercial  broadcasters  making 
transmissions  covered  by  37  CFR 
261.3(a)(2)(i)  and  (ii);  ^  non-Corporation 
for  Public  Broadcasting,  noncommercial 
broadcasters  making  transmissions 
covered  by  37  CFR  261.3(a)(2)(iii);  2  and 
business  establishment  services  making 
ephemeral  phonorecords];  ^  and 

3.  For  each  sound  recording 
transmitted  by  the  service  during  the 
relevant  period: 

a.  The  featured  recording  artist: 

b.  The  soimd  recording  title; 

c.  The  name  of  the  record  album 
containing  the  sound  recording,  if  in  the 
possession  of  the  service,  or  supplied  to 
the  service,  at  or  before  the  time  of  the 
performance; 

d.  The  marketing  label  of  the  sound 
recording,  if  in  the  possession  of  the 
service,  or  supplied  to  the  service,  at  or 
before  the  time  of  the  performance;  and 

e.  The  total  number  of  performances 
of  the  sound  recording  [i.e.,  the  number 
of  times  the  sound  recording  is 
performed  multiplied  by  the  number  of 
recipients  of  each  performance)  during 
the  relevant  reporting  period. 

The  transitional  requirements  will 
apply  prospectively  to  reporting  by 
qualified  nonsubscription  services  (e.g., 
webcasters),  preexisting  satellite  digital 
audio  radio  services,  new  subscription 
services,  and  business  establishment 
services  making  ephemeral 
phonorecords.  Preexisting  subscription 
services  will  continue  to  be  governed  by 
the  existing  reporting  requirements 
found  at  37  CFR  201.36. 

It  is  anticipated  that  these  interim 
requirements  will  be  replaced  after 
several  months  by  final  requirements, 
which  are  likely  to  require  more 
comprehensive  reporting.  Moreover, 


'  Transmissions  covered  by  these  provisions 
include  simultaneons  Internet  retransniission  by 
non-Corporation  for  Public  Broadcasting, 
noncommercial  broadcasters  of  over-the-air  AM  or 
FM  broadcasts  by  the  same  radio  station  and  other 
Internet  transmission  of  non-Corporation  for  Public 
Broadcasting,  noncommercial  broadcasters, 
including  up  to  two  side  channels  of  programming 
consistent  with  the  mission  of  the  station,  and  are 
subject  to  a  section  114  royalty  of  0.02c  per 
performance. 

^  Transmission  covered  by  this  provision  include 
Internet  transmissions  on  other  side  channels  of 
programming  by  non-CPB,  noncommercial 
broadcasters,  and  are  subject  to  a  section  114 
royalty  of  0.07c  per  f)erformance. 

^  The  transmission  categories  noted  here  are  not 
identical  to  the  categories  set  forth  in  the 
announcement  on  the  Copyright  Office  website.  The 
current  list  of  categories  has  been  revised  to  take 
into  account  the  various  rates  for  different  kinds  of 
services  established  by  the  Order  of  the  Librarian 
of  Congress  establishing  rates  and  terms  for  the 
statutory  license  for  eligible  nonsubscription 
services.  See  67  FR  45239  (July  8,  2002). 
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reporting  requirements  for  the  period 
commencing  October  28, 1998  until  the 
effective  date  of  these  interim 
regulations  will  be  announced  in  the 
future.  Until  that  annoimcement, 
services  are  cautioned  that  they  should 
retain  all  records  pertaining  to 
perforinances  of  sound  recordings 
during  that  period. 

One  of  the  issues  that  must  be 
addressed  in  the  interim  regulations — 
and  is  the  subject  of  today's  request  for 
written  proposals — is  the  format  in 
which  recordkeeping  data  must  be 
maintained  by  services  using  the 
statutory  licenses,  and  the  method  or 
methods  for  delivery  of  the  data  to 
SoundExchange,  which  is  the  officially 
designated  Receiving  Agent  for 
receiving  section  114  and  112  royalty 
fees.  See  37  CFR  261.4(b).  As  a 
preliminary  matter,  the  Office  has 
determined  that  data  must  be 
maintained  in  electronic  format  for 
delivery  to  SoimdExchange;  data  in 
hard  copy  format  is  not  acceptable.  The 
issue,  then,  is  the  technical 
specifications  of  the  electronic  reports 
that  will  make  the  data  stored  therein 
usable. 

By  way  of  illustration,  in  the  NPRM, 
the  Office  proposed  the  following 
format  requirements,  which  included 
some  data  Helds  that  are  no  longer  being 
considered: 

Format.  Reports  of  Use  should  be 
provided  on  a  standard  machine- 
readable  medium,  such  as  a  diskette, 
optical  disc,  or  magneto-optical  disc, 
and  should  conform  as  closely  as 
possible  to  the  following  specifications: 
(D*  *  ** 
(2)*  *  * 

(i)  ASCn  delimited  format,  using  pipe 
characters  as  delimiter,  with  no  headers 
or  footers; 

(ii)  Field  names  should  not  be 
included  as  the  first  row  of  the  file; 

(iii)  Carats  (a)  should  surround 
strings; 

(iv)  No  carats  (a)  should  surroxmd 
dates  and  numbers; 

(v)  Dates  and  times  should  be 
indicated  by:  DDMMYYYYhhmmss, 
where  DD  is  the  two-digit  day  of  the  log 
period;  MM  is  the  two-digit  month  of 
the  log  period;  YYYY  is  the  foiu'-digit 
year  of  the  log  period;  hh  is  the  two- 
digit  hour  of  the  log  period;  mm  is  the 
two-digit  minute  of  the  log  period;  ss  is 
the  two-digit  second  of  the  period; 
single  digit  days,  months,  hours, 
minutes  and  seconds  should  be 
prepended  with  a  ze/ro;  and  times  are 
local  using  a  24-hour  clock; 


*  The  provisions  of  this  subsection  apply  to  pre- 
existing subscription  services  and  remain  in  effect. 
See  63  Fr  34289  ()une  24. 1998). 


(vi)  A  carriage  return  should  be  at  the 
end  of  each  line; 

(vii)  All  data  for  one  record  should  be 
on  a  single  line; 

(viii)  AH  data  for  each  month  and 
each  log  type  should  be  contained  in  a 
single  file; 

(ix)  Files  may  be  compressed  in  ZIP 
or  GZ  format;  and 

(x)  Files  should  be  named  Service 
Name_Log  TypeMMYYYY,  where  Log 
Type  should  be  Play  List,  Listener  or 
Ephemeral. 

67  FR  at  5766-5767.  The  Office  received 
virtually  no  public  comment  on  the 
proposed  format  requirements  in  either 
the  written  comments  or  the  reply 
comments. 

Formatting  of  recordkeeping  data  was 
addressed  periodically  at  the  May  10, 
2002,  public  meeting,  although  mostly 
in  the  context  of  whether  records  have 
been  maintained  in  electronic  or  hard 
copy  format.  The  specifics  of  the 
proposed  format  regulation  in  the 
NPRM  were  not  discussed. 

Subsequent  to  the  May  10  public 
meeting,  the  Office  met  with 
representatives  of  RIAA  and 
SoundExchange  and  with 
representatives  of  broadcasters  and 
webcasters  to  discuss  format 
requirements  in  an  effort  to  speed  the 
process  for  issuing  interim  regulations 
that  will  begin  reporting  of  data 
required  by  the  section  114  and  112 
licenses.  It  was  apparent  from  both 
these  meetings  that  the  requirements 
proposed  in  the  NPRM  are  not 
sufficiently  detailed  and  will  likely 
cause  confusion  and  error  in  the 
reporting  of  recordkeeping  data. 
Unfortimately,  there  was  no  consensus 
as  to  the  specifics  for  formatting  data. 

Request  for  Written  Proposals 

In  the  interest  of  crafting  data  format 
regulations  that  are  efficient,  cost 
effective  and  reduce  the  incidences  of 
reporting  error,  the  Copyright  Office  is 
requesting  both  copyright  owners  and 
users  of  the  section  114  and  112  licenses 
for  digital  audio  transmissions  to  submit 
their  written  proposals  for  specifications 
to  be  included  in  regulations  adopting 
the  electronic  format  for  recordkeeping 
data.  Such  proposals  should  include 
specific  regulatory  language  along  with 
a  brief  explanation  of  the  reasons  for 
adopting  such  language.  Interested 
parties  should  also  include  in  their 
written  proposals  acceptable  means  of 
data  delivery  (such  as  via  e-mail 
attachment,  delivery  to  an  ftp  site, 
physical  delivery  of  a  diskette,  etc.)  as 
well  as  any  other  technical  requirements 
necessary  to  facilitate  the  effective 
exchange  of  data.  The  proposals  should 
assume  that  the  substantive  reporting 


requirements  will  be  the  requirements 
outlined  above  (name  of  service, 
transmission  category  of  service,  and  the 
five  categories  of  information 
identifying  each  sound  recording 
performed). 

Proposals  should  include 
requirements  that  are  or  can  be 
compatible  with  software  used  by 
webcasters  in  connection  vdth 
programming  or  reporting  of 
performances  of  sound  recordings.  The 
interim  regulations  will  also  provide 
that  webcasters  be  able  to  report  on  the 
use  of  sound  recordings  by  recording 
the  required  information  in 
spreadsheets  in  formats  compatible  with 
commonly  used  spreadsheet  software. 
The  Office  intends  to  require  that 
SoundExchange  make  templates  for 
such  spreadsheets  available  for 
downloading  on  its  website  and  on  the 
Copyright  Office  website.  Proposals  for 
formatting  requirements  should  be 
compatible  vfith  this  requirement  and 
ideally  should  include  samples  of 
compatible  spreadsheets. 

Comments  are  also  soUcited  on 
whether  the  reporting  on  the 
transmission  category  of  the  service 
should  include  only  the  categories  set 
forth  above,'  and  whether  there  is  any 
reason  why  the  reports  by  services 
should  identify  whether  the  services  are 
using  only  the  section  114  statutory 
licence  or  are  also  using  the  section  112 
statutory  license.  Proponents  of  a 
requirement  to  identify  whether  a 
service  is  using  the  section  112  statutory 
license  should  take  accoimt  of  such  a 
requirement  in  their  proposals  regarding 
formatting. 

The  Office  encourages  copyright 
owners,  broadcasters  and  webcasters  to 
work  together  to  agree  on  formatting 
requirements  that  will  serve  all  of  their 
needs,  and  to  submit  joint  proposals  or 
comments  if  possible. 

Written  proposals  are  due  by 
September  30,  2002. 

Status  Conference 

The  Office  will  hold  a  sUtus 
conference  on  October  8.  2002,  at  10:00 
a.m.  in  the  CARP  Hearing  Room.  Room 
LM-414,  located  on  the  fourth  floor  of 
the  James  Madison  Memorial  Building 
of  the  Library  of  Congress,  First  Street 
and  Independence  Avenue,  SE, 
Washington,  DC.  The  purpose  of  the 
status  conference  will  be  to  discuss  the 
formatting  requirements  for  the  notice 
and  recordkeeping  regulations. 


>  See  the  text  accompanying  footnote  3. 
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E>ated:  September  17, 2002. 
David  O.  Carson, 
General  Counsel. 

(FR  Doc.  02-24017  Filed  9-20-02;  8:45  am] 
mUJHO  CODE  1410-33-P 


NAUONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 


[Notice  02-109] 


NASA  Advisory  Council,  Tasic  Force  on 
int«matlonal  Space  Station 
Operational  Readiness;  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 

ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  an  open  meeting  of  the 
NASA  Advisory  Council  (NAC),  Task 
Force  on  International  Space  Station 
Operational  Readiness  (lOR). 

DATES:  Wednesday,  October  16,  2002, 1 
p.m.-2  p.m.  Eastern  Standard  Time. 

ADDRESSES:  This  meeting  will  be 
conducted  via  teleconference;  hence 
participation  will  require  contacting  Mr. 
Lee  Pagel  (202/358-4621)  before  12 
Noon  Eastern,  October  15,  2002,  and 
leaving  your  name,  affiliation,  and 
phone  number. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Lee  Pagel,  Code  IH.  National 
Aeronautics  and  Space  Administration, 
Washington,  DC  20546-0001,  202/358- 
4621. 

SUPPlfMENTARY  INFORMATION:  This 
meeting  will  be  open  to  the  public  up 
to  the  capability  of  the  teleconferencing 
system.  The  agenda  for  the  meeting  is  as 
follows: 


— To  assess  the  operational  readiness  of 
the  International  Space  Station  to 
support  the  new  crew  and  the 
American  and  Russian  flight  team's 
preparedness  to  accomplish  the 
Expedition  Six  mission. 

It  is  imperative  that  the  meeting  be 
held  on  this  date  to  accommodate  the 
scheduling  priorities  of  the  key 
participants. 


June  W.  Edwards, 

Advisory  Committee  Management  Officer, 
National  Aeronautics  and  Space 
Administration. 

(FR  Doc.  02-24032  Filed  9-20-02;  8:45  am] 
muMta  CODE  7S10-01-P 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Sctiedules;  Availability  and 
Request  for  Comments 

AGENCY:  National  Archives  and  Records 
Administration  (NARA). 
ACTION:  Notice  of  availability  of 
proposed  records  schedules;  request  for 
comments. 

summary:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Once  approved  by  NARA, 
records  schedules  provide  mandatory 
instructions  on  what  happens  to  records 
when  no  longer  needed  for  current 
Government  business.  They  authorize 
the  preservation  of  records  of 
continuing  value  in  the  National 
Archives  of  the  United  States  and  the 
destruction,  after  a  specified  period,  of 
records  lacking  administrative,  legal, 
research,  or  other  value.  Notice  is  , 
published  for  records  schedules  in 
which  agencies  propose  to  destroy 
records  not  previously  authorized  for 
disposal  or  reduce  the  retention  period 
of  records  already  authorized  for 
disposal.  NARA  invites  public 
comments  on  such  records  schedules,  as 
required  by  44  U.S.C.  3303a(a). 
DATES:  Requests  for  copies  must  be 
received  in  writing  on  or  before 
November  7,  2002.  Once  the  appraisal  of 
the  records  is  completed,  NARA  will 
send  a  copy  of  the  schedule.  NARA  staff 
usually  prepare  appraisal 
memorandums  that  contain  additional 
information  concerning  the  records 
covered  by  a  proposed  schedide.  These, 
too,  may  be  requested  and  will  be 
provided  once  the  appraisal  is 
completed.  Requesters  will  be  given  30 
days  to  submit  comments. 
ADDRESSES:  To  request  a  copy  of  any 
records  schedule  identified  in  this 
notice,  write  to  the  Life  Cycle 
Management  Division  (NWML), 
National  Archives  and  Records 
Administration  (NARA),  8601  Adelphi 
Road,  College  Park,  MD  20740-6001. 
Requests  also  may  be  transmitted  by 
FAX  to  301-837-3698  or  by  e-mail  to 
records.mgt®nara.gov.  Requesters  must 
cite  the  control  number,  which  appears 
in  parentheses  after  the  name  of  the 
agency  which  submitted  the  schedule, 
and  must  provide  a  mailing  address. 
Those  who  desire  appraisal  reports 
should  so  indicate  in  their  request. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Baume,  Acting  Director,  Life  Cycle 
Management  Division  (NWML), 
National  Archives  and  Records 


Administration,  8601  Adelphi  Road, 
College  Park.  MD  20740-6001. 
Telephone:  301-837-1505.  E-mail: 
records.mgt@nam.gov. 

SUPPLEMENTARY  MFORMATION:  Each  year 
Federal  agencies  create  billions  of 
records  on  paper,  film,  magnetic  tape, 
and  other  media.  To  control  this 
acciunulation,  agency  records  managers 
prepare  schedules  proposing  retention 
periods  for  records  and  submit  these 
schedides  for  NARA's  approval,  using 
the  Standard  Form  (SF)  115,  Request  for 
Records  Disposition  Authority.  These 
schedules  provide  for  the  timely  transfer 
into  the  National  Archives  of 
historically  valuable  records  and 
authorize  the  disposal  of  all  other 
records  after  the  agency  no  longer  needs 
them  to  conduct  its  business.  Some 
schedules  are  comprehensive  and  cover 
all  the  records  of  an  agency  or  one  of  its 
major  subdivisions.  Most  schedules, 
however,  cover  records  of  only  one 
office  or  program  or  a  few  series  of 
records.  Many  of  these  update 
previously  approved  schedules,  and 
some  include  records  proposed  as 
permanent. 

No  Federal  records  are  authorized  for 
destruction  without  the  approval  of  the 
Archivist  of  the  United  States.  This 
approval  is  granted  only  after  a 
thorough  consideration  of  their 
administrative  use  by  the  agency  of 
origin,  the  rights  of  the  Government  and 
of  private  persons  direcUy  affected  by 
the  Government's  activities,  and 
whether  or  not  they  have  historical  or 
other  value. 

Besides  identifying  the  Federal 
agencies  and  any  subdivisions 
requesting  disposition  authority,  this 
'  public  notice  lists  the  organizational 
unit(s)  accimiulating  the  records  or 
indicates  agency-wide  applicability  in 
the  case  of  schedules  that  cover  records 
that  may  be  accumiUated  throughout  an 
agency.  This  notice  provides  the  control 
nimiber  assigned  to  each  schedule,  the 
total  number  of  schedule  items,  and  the 
number  of  temporary  items  (the  records 
proposed  for  destruction).  It  also 
includes  a  brief  description  of  the' 
temporary  records.  The  records 
schedule  itself  contains  a  full 
description  of  the  records  at  the  file  unit 
level  as  well  as  their  disposition.  U 
NARA  staff  has  prepared  an  appraisal 
memorandum  for  the  schedule,  it  too 
includes  information  about  the  records. 
Fuirther  information  about  the 
disposition  process  is  available  on 
request. 

Schedules  Pending 

1.  Department  of  Agriculture,  Forest 
Service  (Nl-95-02-1. 4  items,  2 
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temporary  items).  Extra  copies  of  fire 
reports  and  related  documentation  as 
well  as  electronic  copies  of  documents 
created  using  electronic  mail  and  word 
processing.  Recordkeeping  copies  of 
these  files  are  proposed  for  permanent 
retention. 

2.  Department  of  Defense,  National 
Imagery  and  Mapping  Agency  (Nl-537- 
02-2,  2  items,  2  temporary  items). 
Individual  procurement  appointment 
files  relating  to  participants  in  piirchase 
card  programs.  Also  included  are 
electronic  copies  of  records  created 
using  word  processing  and  electronic 
mail. 

3.  Department  of  Justice,  Federal 
Bureau  of  Investigation  (Nl-65-02-5, 1 
item,  1  temporary  item).  Hard  copy 
fingerprint  cards  generated  in 
connection  with  background 
investigations  of  military  enlistees. 

4.  Department  of  Justice,  National 
Drug  Intelligence  Center  (Nl-523-02-1, 
8  items,  6  temporary  items).  Staff 
meeting  files,  firearms  training  records, 
and  training  materials  that  do  not 
pertain  to  law  enforcement.  Also 
included  are  electronic  copies  of  records 
created  using  electronic  mail  and  word 
processing.  Proposed  for  permanent 
retention  are  recordkeeping  copies  of 
executive  level  meeting  files  and 
training  materials  for  law  enforcement 
training. 

5.  Department  of  Justice,  National 
Drug  hitelligence  Center  (Nl-523-02-2, 
6  items,  3  temporary  items).  Policy  files 
that  do  not  pertain  to  the  agency's 
mission,  including  electronic  copies  of 
records  created  using  electronic  mail 
and  word  processing.  Proposed  for 
permanent  retention  are  recordkeeping 
copies  of  mission-related  policy  files 
and  records  that  pertain  to  agreements. 

6.  Department  of  the  Navy,  Agency- 
wide  (Nl-NU-02-03,  5  items,  4 
temporary  items).  Records  relating  to 
international  agreements  accumulated 
by  the  International  Programs  Office. 
"The  records  include  Navy  annexes  to 
data  exchange  agreements,  newsletters, 
and  charts.  Also  included  are  electronic 
copies  of  records  created  using 
electronic  mail  and  word  processing. 
Recordkeeping  copies  of  case  files 
pertaining  to  agreements  are  proposed 
for  permanent  retention. 

7.  Department  of  the  Navy,  Agency- 
wide  (Nl-NU-02-04, 13  items,  13 
temporary  items).  Records  relating  to 
security  assistance  policy  accumulated 
by  the  International  Programs  Office. 
Included  are  budgetary  documents,  case 
files  relating  to  such  matters  as  foreign 
military  sales  and  other  assistance 
programs,  and  inter-service  agreements 
for  administrative  services.  Also 
included  are  electronic  copies  of  records 


created  using  electronic  mail  and  word 
processing. 

8.  Department  of  State,  Bureau  of 
Human  Resources  (Nl-59-00-8,  23 
items,  21  temporary  items).  Records 
accumulated  by  the  Office  of  the 
Executive  Director  relating  to 
administrative  oversight  and  support. 
Included  are  such  records  as  subject 
files,  the  personnel  action  handbook 
master,  performance  files,  and  several 
databases  containing  personnel  data  for 
employees,  including  Foreign  Service 
Nationals.  Also  included  are  electronic 
copies  of  documents  created  using 
electronic  mail  and  word  processing. 
Proposed  for  permanent  retention  is  the 
master  file  of  the  main  persoimel  system 
and  microfilm  copies  of  employee 
service  record  cards  from  1940  to  1975. 

9.  Department  of  State,  Assistant 
Secretary  for  Intelligence  and  Research 
(Nl-59-02-7,  2  items.  1  temporary 
item).  Electronic  copies  of  documents 
created  using  electronic  mail  and  word 
processing  that  are  associated  with  the 
office's  subject  files.  Proposed  for 
permanent  retention  are  the 
recordkeeping  copies  of  these  files. 

10.  Department  of  State,  Office  of  the 
Secretary  of  State  (Nl-59-02-8,  2  items, 
1  temporary  item).  Electronic  copies  of 
docimients  created  using  electronic  mail 
and  word  processing  that  pertain  to 
memoicanuums  of  conversations. 
Recordkeeping  copies  of  these  files  are 
proposed  for  permanent  retention. 

11.  Department  of  State,  Office  of 
Information  Technology  Operations  and 
Management  for  the  Bureau  of 
Educational  and  Cultural  Affairs  and  the 
Coordinator  of  International  Information 
Programs  (Nl-59-02-9,  26  items,  26 
temporary  items).  Records  relating  to 
information  technology  operations  and 
management,  including  such  matters  as 
the  management  of  computer  equipment 
and  software,  tape  libraries,  system 
backups,  data  seciirity,  and  user 
support.  Also  included  are  electronic 
copies  of  records  created  using 
electronic  mail  and  word  processing. 

12.  Department  of  the  Treasury,   ■ 
Financial  Management  Service  (Nl- 
425-02-2,  4  items,  4  temporary  items). 
Electronic  copies  of  documents  created 
using  electronic  mail  and  word 
processing  relating  to  foreign  claim  files 
and  to  closed  court  cases  concerning 
forgery  and  alteration  of  government 
checks.  This  schedule  also  increases 
retention  period  for  recordkeeping 
copies  of  these  files,  which  were 
previously  approved  for  disposal. 

13.  Comt  Service  and  Offender 
Supervision  Agency,  Community 
Supervision  Services  Division  (Nl-562- 
02-1,  3  items,  3  temporary  items).  Case 
files  for  offenders  in  the  District  of 


Columbia  Superior  Court  system  who 
are  under  parole,  supervised  release, 
and/or  probation  supervision.  Included 
are  electronic  copies  of  documents 
created  using  electronic  mail  and  word 
processing. 

14.  Peace  Corps,  Management 
Division  (Nl-490-02-1. 1  item.  1 
temporary  item).  Electronic  records 
accumulated  by  the  Office  of 
Information  Resources  Management  that 
are  used  for  tracking  staff  access  to  and 
use  of  agency  automated  systems. 

Dated:  September  12.  2002. 
Michael  J.  Kurtx, 

Assistant  Archivist  for  Record  Services. 
Washington,  DC. 

(FR  Doc.  02-24038  Filed  9-20-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

National  Nuclear  Security 
Administration 


Notice  of  Intent  to  Prepare  a 
Supplemental  Programmatic 
Environmental  Impact  Statement  on 
Stociq»ile  Stewardsiilp  and 
Management  for  a  Modem  Pit  Facility 

agency:  Department  of  Energy,  National 
Nuclear  Security  Administration. 
action;  Notice  of  intent. 

SUMMARY:  The  Department  of  Energy's 
(DOE)  National  Nuclear  Security 
Administration  (NNSA)  is  responsible 
for  the  safety  and  reliability  of  the  U.3. 
nuclear  weapons  stockpile,  including 
protection  of  production  readiness  to 
maintain  that  stockpile.  Since  1989.  the 
DOE  has  been  without  the  capability  to 
produce  plutonium  pits  (the  portion  of 
a  nuclear  weapon  which  generates  the 
fission  energy  to  drive  modem 
thermonuclear  weapons).  The  NNSA, 
the  Department  of  Defense  (DOD),  and 
Congress  have  highlighted  the  lack  of 
long-term  pit  production  capability  as  a 
national  security  issue  requiring  timely 
resolution.  While  an  interim  capability 
is  currently  being  established  at  the  Los 
Alamos  National  Laboratory  (LANL), 
classified  analyses  indicate  that  this 
capability  will  not  suffice  to  maintain, 
long-term,  the  nuclear  deterrent  that  is 
a  cornerstone  of  U.S.  national  security 
policy.  Pxirsuant  to  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969,  as  amended  (42  U.S.C.  4321  et 
seq.),  and  the  DOE  Regulations 
hnplementing  NEPA  (10  CFR  Part  1021), 
the  NNSA  is  announcing  its  intent  to 
prepare  a  Supplement  to  the 
Programmatic  Environmental  Impact 
Statement  (EIS)  on  Stockpile 
Stewardship  and  Management  (SSM)  for 
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a  Modem  Pit  Facility  (MPF)  in  order  to 
decide:  (1)  whether  to  proceed  with  the 
MPF;  and  (2)  if  so,  where  to  locate  the 
MPF.  This  NOI  also  sets  forth  the  dates, 
times,  and  locations  for  public  scoping 
meetings  on  the  Supplement  to  the 
Programmatic  EIS  on  SSM  for  a  Modem 
Pit  Facility. 

DATES:  NNSA  is  inviting  comments 
related  to  its  intention  to  prepare  a 
Supplement  to  the  Programmatic  EIS  on 
SSM  for  a  Modem  Pit  Facility. 
Comments  should  be  submitted  within 
November  22,  2002.  Comments 
submitted  during  the  60-day  comment 
period  following  publication  of  this  NOI 
will  assist  the  NNSA  in  developing  the 
Supplement  to  the  Programmatic  EIS  on 
SSM  for  a  Modem  Pit  Facility.  Public 
scoping  meetings  to  discuss  issues  and 
receive  comments  on  the  scope  of  the 
Supplement  to  the  Programmatic  EIS  on 
SSM  for  a  Modem  Pit  Facility  will  be 
held  in  the  vicinity  of  sites  that  may  be 
affected  by  the  proposed  action,  as  well 
as  in  Washington,  DC.  The  public 
scoping  meetings  will  provide  the 
public  with  an  opportunity  to  present 
comments,  ask  questions,  and  discuss 
concerns  with  P»iNSA  officials  regarding 
the  Supplement  to  the  Programmatic 
EIS  on  SSM  for  a  Modem  Pit  Facility. 
The  locations,  dates,  and  times  for  these 
public  scoping  meetings  are  as  follows: 
Pantex— October  8,  2002  ,  7  p.m.-lO 
p.m..  College  Union  Building,  Oak 
Room.  Amarillo  College,  Washington 
Street  Campus,  24th  and  Jackson 
Streets,  Amarillo,  TX  79178,  (806) 
371-5100 
Carlsbad,  NM— October  10,  2002,  7 
p.m.-lO  p.m.,  U.S.  Department  of 
Energy,  Carlsbad  Area  Office,  4021 
National  Parks  Highway,  Carlsbad, 
NM  88220,  (505)  234-7227 
Washington,  DC— October  15,  2002,  2 
p.m.-5  p.m.,  U.S.  Department  of 
Energy,  1000  Independence  Avenue, 
SW.,  Room  lE-245,  Washington,  DC 
20585,  (202)  586-0821 
Nevada  Test  Site— October  17,  2002,  7 
p.m.-lO  p.m.,  U.S.  Department  of 
Energy,  Nevada  Operations  Office, 
Auditorium,  232  Energy  Way,  Las 
Vegas,  NV  89030,  (702)  295-3521 
Los  Alamos  National  Laboratory — 
October  24,  2002,  7  p.m.-lO  p.m.. 
Duane  W.  Smith  Auditorium,  1400 
Diamood  Drive,  Los  Alamos,  NM 
87544,  (505)  663-2510 
Savannah  River  Site — October  29,  2002, 
7  p.m.-lO  p.m.,  North  Augusta 
Community  Center,  495  Brookside 
Avenue,  North  Augusta,  SC  29841, 
(803) 441-4290 

The  NNSA  will  publish  additional 
notices  on  the  dates,  times,  and 
locations  of  the  scoping  meetings  in 


local  newspapers  in  advance  of  the 
scheduled  meetings.  Any  necessary 
changes  will  be  announced  in  the  local 
media.  Any  agency,  state,  pueblo,  tribe, 
or  unit  of  local  government  that  desires 
to  be  designated  a  cooperating  agency 
should  contact  Mr.  Jay  Rose  at  the 
address  listed  below  by  October  15, 
2002. 

ADDRESSES:  General  questions 
concerning  this  Notice  of  Intent  for  the 
Supplement  to  the  Programmatic  EIS  on 
SSM  for  a  Modem  Pit  Facility  can  be 
asked  by  calling  1-800-832-0885,  ext. 
65484,  or  by  writing  to:  Mr.  Jay  Rose, 
Supplement  to  the  Programmatic  EIS  on 
SSM  for  a  Modem  Pit  Facility 
Document  Manager,  NA-53,  Forrestal 
Building,  U.S.  Department  of  Energy/ 
NNSA,  1000  Independence  Avenue, 
SW.,  Washington,  D.C.  20585. 
Comments  can  be  submitted  to  Mr.  Rose 
at  the  address  above;  or  faxed  to:  1-202- 
586-5324;  or  e-mailed  to 
James.Rose@nnsa.doe.gov.  Please  mark 
envelopes,  faxes,  and  E-mail: 
"Supplement  to  the  Programmatic  EIS 
on  SSM  for  a  Modem  Pit  Facility 
Comments." 

FOR  FURTHER  INFORMATION  CONTACT:  For 

general  information  on  the  NNSA  NEPA 
process,  please  contact:  Mr.  James  J. 
Mangeno,  NNSA  NEPA  Compliance 
Officer,  NA-3.6,  Forrestal  Building,  U.S. 
Department  of  Energy/NNSA.  1000 
Independence  Avenue,  SW., 
Washington,  D.C.  20585;  or  telephone 
1-800-832-0885,  ext.  6-8395.  For 
general  information  on  the  DOE  NEPA 
process,  please  contact:  Ms.  Carol  M. 
Borgstrom,  Director,  Office  of  NEPA 
Policy  and  Compliance,  EH— 42. 
Forrestal  Building,  U.S.  Department  of 
Energy,  1000  Independence  Avenue, 
SW..  Washington,  DC  20585,  telephone 
202-586—4600,  or  leave  a  message  at  1- 
800-472-2756. 

SUPPLEMENTARY  INFORMATION:  Plutonium 
pits  are  essential  components  of  nuclear 
weapons.  Prior  to  the  shutdown  of  its 
production  activities  in  1989, 
plutoniimi  pits  for  the  nuclear  weapons 
stockpile  were  manufactiired  at  the  DOE 
Rocky  Flats  Plant  in  Colorado.  No 
stockpile-certffied  pits  have  been 
produced  by  this  country  since  that 
shutdown.  During  the  mid-1990s,  the 
EKDE  conducted  a  comprehensive 
analysis  of  the  capability  and  capacity 
needs  for  the  entire  Nuclear  Weapons 
Complex  and  evaluated  altematives  for 
maintaining  the  Nation's  nuclear 
stockpile  in  the  Programmatic 
Environmental  Impact  Statement  for 
Stockpile  Stewardship  and  Management 
(SSM  PEIS,  DOE/EIS-0236).  Issued  in 
September  1996,  the  SSM  PEIS  looked 
extensively  at  pit  manufacturing 


capability  and  capacity  needs,  and 
evaluated  reasonable  altematives  for  re- 
establishing interim  pit  production 
capability  on  a  small  scale.  A  large  pit 
production  capacity — in  line  with  the 
capacity  planned  for  other 
manufactiuing  functions — was  not 
evaluated  in  the  PEIS  "because  of  the 
small  current  demand  for  the  fabrication 
of  replacement  pits,  and  the  significant, 
but  currently  undefined,  time  period 
before  additional  capacity  may  be 
needed."  In  the  SSM  PEIS  Record  of 
Decision  (ROD)  (61  PR  68014,  December 
26, 1996),  the  Secretary  of  Energy 
decided  to  re-establish  an  interim  pit 
fabrication  capability,  with  a  small 
capacity,  at  LANL.  That  decision 
limited  pit  fabrication  to  a  facility 
"sized  to  meet  programmatic 
requirements  over  the  next  ten  or  more 
years."  In  the  ROD.  DOE  committed  to 
"performing  development  and 
demonstration  work  at  its  operating 
plutonium  facilities  over  the  next 
several  years  to  study  alternative  facility 
concepts  for  larger  capacity." 

Subsequent  to  the  SSM  PEIS  ROD.  a 
number  of  citizen  groups  filed  suit 
challenging  the  adequacy  of  the  SSM 
PEIS.  hi  August  1998,  the  SSM  PEIS 
litigation  was  resolved.  As  a  result  of 
that  litigation,  DOE  agreed  to  entry  of  a 
court  order  that  required,  "[plrior  to 
taking  any  action  that  would  commit 
DOE  resources  to  detailed  engineering 
design,  testing,  procurement,  or 
installment  of  pit  production  capability 
for  a  capacity  in  excess  of  the  level  that 
has  been  analyzed  in  the  SSM  PEIS  [50 
pits  per  year  under  routine  conditions, 
80  pits  per  year  under  multiple-shift 
operations],  DOE  shall  prepare  and 
circulate  a  Supplemental  PEIS,  in 
accordance  with  DOE  NEPA  Regulation 
10  CFR  1021.314,  analyzing  the 
reasonably  foreseeable  enviroiunental 
impacts  of  and  altematives  to  operating 
such  an  enhanced  capacity,  and  shall 
issue  a  Record  of  Decision  based 
thereon."  This  Supplement  to  the  SSM 
PEIS  is  being  prepared  in  part  to  satisfy 
that  obligation. 

Following  the  SSM  PEIS,  in  January 
1999,  the  Department  prepared  the 
LANL  Site-Wide  EIS  (SWEIS)  (DOE/ 
EIS-0238),  which  evaluated  site-specific 
altematives  for  implementing  pit 
production  at  LANL.  Consistent  with 
the  SSM  PEIS  ROD,  the  LANL  SWEIS 
evaluated  altematives  that  would 
implement  pit  production  with  a 
capacity  up  to  50  pits  per  year  under 
single-shift  operations  and  80  pits  per 
year  using  multiple  shifts.  In  the  ROD 
for  the  LANL  SWEIS  (64  PR  50797, 
September  20, 1999),  DOE  decided  to 
produce  up  to  20  pits  per  year  at  LANL, 


Fedaral  Regiater/Vol.  67.  No.  184 /Monday,  September  23,  2002 /Notices 


59S79 


and  deferred  any  decision  to  expand  pit 
manufacturing  beyond  that  level. 

Consistent  with  the  1996  SSM  PEIS 
ROD  and  the  1999  LANL  SWEIS  ROD. 
NNSA  has  been  re-establishing  a  small 
pit  manufacturing  capability  at  LANL. 
The  establishment  of  the  interim  pit 
production  capacity  is  expected  to  be 
completed  in  2007.  However,  classified 
analyses  indicate  that  the  capability 
being  established  at  LANL  will  not 
support  either  the  projected  capacity 
requirements  (number  of  pits  to  be 
produced  over  a  period  of  time),  or  the 
agility  (ability  to  rapidly  change  bom 
production  of  one  pit  type  to  another, 
ability  to  simultaneously  produce 
multiple  pit  types,  or  the  flexibility  to 
produce  pits  of  a  new  design  in  a  timely 
manner)  necessary  for  long-term  support 
of  the  stockpile.  In  particular,  any 
systemic  problems  that  might  be 
identified  in  an  existing  pit  type  or  class 
of  pits  (particularly  any  aging 
phenomenon)  could  not  be  adequately 
addressed  today,  nor  could  it  be  with 
the  capability  being  established  at 
LANL.  Although  no  such  problems  have 
been  identified,  the  potential  for  such 
problems  increases  as  pits  age.  NNSA's 
inability  to  respond  to  such  issues  is  a 
matter  of  national  secxirity  concern. 
NNSA  is  responsible  for  ensuring  that 
appropriate  pit  production  capacity  and 
agUity  are  available  when  needed,  and 
this  Supplement  to  the  SSM  PEIS  is 
being  undertaken  to  assist  NNSA  in 
discharging  this  responsibility. 

NEPA  Strategy  and  EIS  Altematives 

Currently,  the  NNSA  envisions  the 
Supplement  to  the  Programmatic  EIS  on 
SSM  for  a  Modem  Pit  Facility  as  a 
"programmatic  document"  that  will 
support  two  decisions:  (1)  Whether  to 
proceed  with  the  MPF;  and  (2)  if  so, 
where  to  locate  the  MPF.  A  tiered, 
project-specific  EIS  is  expected  to  be 
prepared  after  the  Supplement  to  the 
Programmatic  EIS  on  SSM  for  a  Modem 
Pit  Facility  if  the  Secretary  decides  to 
proceed  with  such  a  facility.  That  tiered 
EIS,  which  would  utilize  detailed     . 
design  information  to  evaluate  site- 
specific  altematives  at  any  site  selected 
as  a  potential  location  for  a  MPF,  would 
ultimately  support  a  decision  for 
construction  and  operation  of  the  MPF. 
As  described  below,  the  NNSA  has 
developed  preliminary  altematives  for 
the  Supplement  to  the  Programmatic 
EIS  on  SSM  for  a  Modem  Pit  Facility. 

Alternatives:  The  NNSA  has  prepared, 
and  will  continue  to  prepare  mission, 
requirements,' and  planning  doomients 
required  to  support  an  NNSA  decision 
on  whether  to  proceed  with  the  MPF, 
and  has  conducted  a  site  screening 
analysis  to  assure  that  potential  sites 


meet  program  requirements.  Initially,  all 
existing,  major  DOE  sites  were 
considered  to  serve  as  potential  host 
location  for  the  MPF.  The  site  screening 
analysis  considered  the  following 
criteria:  popiilation  encroachment, 
mission  compatibility,  margin  for 
safety/security,  synergy  with  existing/ 
future  plutonium  operations, 
minimizing  transportation  of 
plutonium,  NNSA  presence  at  the  site, 
and  infrastructure.  The  first  two  criteria 
were  deemed  to  be  "exclusionary" 
criteria;  that  is,  a  site  either  passed  or 
foiled  on  each  of  these  two  criteria.  The 
sites  that  passed  the  exclusionary 
criteria  were  then  scored  against  all 
criteria.  Based  upon  results  from  the  site 
screening  analysis,  the  following  sites 
were  determined  to  be  reasonable 
altematives  for  the  MPF:  (1)  Los  Alamos 
National  Laboratory  at  Los  Alamos,  New 
Mexico;  (2)  Nevada  Test  Site  near  Las 
Vegas,  Nevada  ;  (3)  Pantex  Plant  at 
Amarillo,  Texas;  (4)  Savannah  River  Site 
at  Aiken.  South  Carolina;  and  (5)  the 
Waste  Isolation  Pilot  Plant  at  Carlsbad, 
NM.  The  Supplement  to  the 
Programmatic  EIS  on  SSM  for  a  Modem 
Pit  Facility  will  also  evaluate  the  no- 
action  alternative  of  maintaining  the 
current  plutonium  pit  capabilities  at 
LANL,  and  the  reasonableness  of 
upgrading  the  existing  facilities  at  LANL 
to  increase  pit  production  capacity. 
Additionally,  the  Supplement  to  die 
Programmatic  EIS  on  SSM  for  a  Modem 
Pit  Facility  will  evaluate  a  range  of  pit 
production  capacities  consistent  with 
national  security  requirements. 

Identification  of  EnTironmental  and 
Other  Issues 

The  environmental  impacts  of 
constructing  and  operating  the  MPF, 
including  the  impacts  that  might  occur 
at  each  potential  site,  will  be  addressed 
in  the  Supplement  to  the  Programmatic 
EIS  on  SSM  for  a  Modem  Pit  Facility. 
These  impacts  will  be  presented  along 
with  environmental  baseline 
information  to  enable  the  reader  to 
discem  the  differences  between 
altematives.  The  NNSA  has  identified 
the  following  issues  for  analysis  in  the 
Supplement  to  the  Programmatic  EIS  on 
SSM  for  a  Modem  Pit  Facility. 
Additional  issues  may  be  identified  as 
a  result  of  the  scoping  process. 

1.  Public  and  Worker  Safety,  Health 
Risk  Assessment:  Radiological  and  non- 
radiological  impacts,  including 
projected  effects  on  workers  and  the 
public  from  construction,  normal 
operations  and  accident  conditions,  and 
decommissioning  and  decontamination 
activities  associated  with  constructing 
and  operating  the  MPF. 


2.  Impacts  from  releases  to  air.  water, 
and  soil  associated  with  constructing 
and  operating  the  MPF. 

3.  Impacts  to  plants,  animals,  and 
habitats,  including  threatened  or 
endangered  species  and  their  habitats, 
associated  with  constructing  and 
operating  the  MPF. 

4.  The  consumption  of  natural 
resources  and  energy  associated  with 
constructing  and  operating  the  MPF. 

5.  Socioeconomic  impacts  to  affected 
commimities  from  construction  and 
operation  of  the  MPF. 

6.  Environmental  justice: 
Disproportionately  high  and  adverse 
human  health  or  environmental  effects 
on  minority  and  low-income 
populations  associated  with 
constructing  and  operating  the  MPF. 

7.  Impacts  to  cultural  resources  such 
as  historic,  archaeological,  scientific,  or 
culturally  important  sites  associated 
with  constructing  and  operating  the 
MPF. 

8.  Impacts  associated  with 
transportation  and  storage  of  nuclear 
materials. 

9.  Status  of  compliance  with  all 
applicable  Federal,  state,  and  local 
statutes  and  regulations;  required 
Federal,  state,  and  tribe  environmental 
consultations  and  notifications;  and 
DOE  Orders  on  waste  management, 
waste  minimizatioti,  and  environmental  - 
protection. 

10.  Cumulative  impacts  from  the 
proposed  action  and  other  past,  present, 
and  reasonably  foreseeable  actions  at 
the  alternative  sites. 

11.  Potential  irreversible  and 
irretrievable  commitments  of  resources 
associated  with  constructing  and 
operating  the  MPF. 

12.  Pollution  prevention  and  waste 
management  practices,  including 
characterization,  storage,  treatment  and 
disposal  of  wastes  associated  with 
constructing  and  operating  the  MPF. 
NNSA  anticipates  that  certain  classified 
information  will  be  utilized  in  preparing 
the  Supplement  to  the  Programmatic 
EIS  on  SSM  for  a  Modem  Pit  Facility 
and  considered  by  the  NNSA  in 
deciding  whether  to  construct  and 
operate  MPF,  and  if  so,  where  the 
facility  would  be  located.  Accordingly, 
the  Supplement  to  the  Programmatic 
EIS  on  SSM  for  a  Modem  Pit  Facility 
will  likely  contain  a  classified 
appendix.  To  the  extent  allowable,  the 
Supplement  to  the  Programmatic  EIS  on 
SSM  for  a  Modem  Pit  Facility  will 
summarize  this  information  in  an 
unclassified  maimer. 
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Supplement  to  the  Programmatic  EIS 
on  SSM  for  a  Modem  Pit  Facility 
Schedule  I 

The  proposed  Supplement  to  the 
Programmatic  EIS  on  SSM  for  a  Modem 
Pit  Facility  schedule  is  as  follows: 

Notice  of  Intent:  September  2002. 

Public  Scoping  Meetings:  October 
2002. 

Publish  Draft  EIS:  May  2003. 

Draft  EIS  Public  Hearings:  June-July 
2003. 

Publish  Final  EIS:  March  2004. 

Record  of  Decision:  April  2004. 

Public  Scoping  Process 

To  assist  in  defining  the  appropriate 
scope  of  the  Supplement  to  the 
Programmatic  EIS  on  SSM  for  a  Modem 
Pit  Facility  and  to  identity  significant 
environmental  issues  to  be  addressed, 
NNSA  representatives  will  conduct 
public  scoping  meetings  at  the  dates, 
times,  and  locations  described  above 
under  DATES.  At  these  meetings,  the 
NNSA  will  present  a  short  summary  of 
the  project,  indicate  the  altematives  to 
be  considered,  and  present  the  proposed 
scope  of  the  Supplement  to  the 
Programmatic  EIS  on  SSM  for  a  Modern 
Pit  Facility.  Following  the  initial 
presentation  at  each  site,  NNSA 
representatives  will  answer  questions 
and  accept  comments,  and  the  public 
will  have  a  chance  to  offer  their 
comments  on  the  proposal,  altematives 
to  be  studied  and  the^cope  of  the 
Supplement  to  the  Programmatic  EIS  on 
SSM  for  a  Modem  Pit  Facility.  Copies 
of  handouts  fi-om  the  meetings  will  be 
available  to  those  unable  to  attend,  by 
contacting  the  NNSA  as  described  above 
under  ADDRESSES. 

Issued  in  Washington.  DC,  this  16th  day  of 
September  2002. 

Spencer  Abraham, 

Secretary  of  Energy. 

[FR  Doc.  02-24076  Filed  9-20-02:  8:45  am] 

BILLING  CODE  645(H)1-P 


NUCLEAR  REGULATORY 
COMMISSION  I 

[Docket  Nos.  50-237,  50-249,  50-254,  and 
50-265] 

Exelon  Generation  Company,  LLC; 
Dresden  Nuclear  Power  Station,  Units 
2  and  3,  Quad  Cities  Nuclear  Power 
Station,  Units  1  and  2;  Environmental 
Assessment  and  Finding  of  No    . 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
issuance  of  an  exemption  from  certain 
requirements  of  10  CFR  50.71(e)(4)  for 
Facility  Operating  License  Nos.  DPR-19 


and  DPR-25,  issued  to  Exelon 
Generation  Company,  LLC  (the 
licensee),  for  operation  of  the  Dresden 
Nuclear  Power  Station,  Units  2  and  3, 
located  in  Grundy  County,  Illinois,  and 
for  Facility  Operating  License  Nos. 
DPR-29  and  DPR-30,  issued  to  the 
licensee,  for  operation  of  the  Quad 
Cities  Nuclear  Power  Station,  Units  1 
and  2,  located  in  Rock  Island  County, 
Illinois.  Therefore,  as  required  by  10 
CFR  51.21,  the  NRC  is  issuing  this 
environmental  assessment  and  finding 
of  no  significant  impact. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  grant  a 
schedular  extension  for  Dresden 
Nuclear  Power  Station  (Dresden),  Units 
2  and  3,  and  for  Quad  Cities  Nuclear 
Power  Station  (Quad  Cities),  Units  1  and 
2,  for  submittal  of  revised  Updated  Final 
Safety  Analysis  Reports  (UFSARs)  from 
the  regularly  scheduled  dates.  10  CFR 
50.71(e)(4)  requires  that  subsequent 
revisions  to  the  UFSAR  be  submitted 
periodically  to  the  NRC  provided  that 
the  interval  between  successive  updates 
does  not  exceed  24  months.  The 
Dresden  and  Quad  Cities  UFSAR 
revisions  are  currently  submitted  on  a 
24-month  cycle.  The  next  scheduled 
date  for  submittal  of  the  revised  UFSAR 
for  Dresden  is  June  30,  2003,  and  for 
Quad  Cities  is  October  20,  2003. 
However,  the  licensee  plans  to  submit 
revised  UFSARs  along  with  Operating 
License  Renewal  Applications  (LRAs) 
for  Dresden  and  Quad  Cities  in  January 
2003.  The  licensee  plans  to  resume  the. 
established  schedule  for  submittal  of  the 
UFSAR  revisions  in  2005  for  both 
stations.  The  licensee  requests  a  one- 
time exemption  to  postpone  submittal  of 
the  revised  Dresden  and  Quad  Cities 
UFSARs  until  2005. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  dated 
August  9,  2002. 

The  Need  for  the  Proposed  Action 

The  licensee  proposes  to  submit 
revised  UFSARs  with  LRAs  in  January 
2003,  and  to  resume  the  established 
schedule  for  submittal  of  UFSAR 
revisions  for  Dresden  on  June  30,  2005, 
and  for  Quad  Cities  on  October  20, 
2005.  An  exemption  is  required  because 
10  CFR  50.71(e)(4)  requires  that 
subsequent  revisions  to  the  UFSAR  be 
submitted  periodically  to  the  NRC 
provided  that  the  interval  between 
successive  updates  does  not  exceed  24 
months. 


Environmental  Impacts  of  the  Proposed 
Action 

The  NRC  has  completed  its  evaluation 
of  the  proposed  action  and  concludes 
that  there  are  no  significant  adverse 
environmental  impacts  associated  with 
the  proposed  action. 

The  proposed  action  will  not 
significantly  increase  the  probability  or 
consequences  of  accidents,  no  changes 
are  being  made  in  the  types  of  effluents 
that  may  be  released  off  site,  and  there 
is  no  significant  increase  in 
occupational  or  public  radiation 
exposure.  Therefore,  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  not  have  a  potential  to  ciffect 
any  historic  sites.  It  does  not  affect 
nonradiological  plant  effluents  and  has 
no  other  environmental  impact. 
Therefore,  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  action. 

Accordingly,  the  NRC  concludes  that 
there  are  no  significant  environmental 
impacts  associated  with  the  proposed 
action. 

Environmental  Impacts  of  the 
Altematives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action  (i.e.,  the  "no-action" 
alternative).  Denial  of  the  application 
would  result  in  no  change  in  current 
environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

The  action  does  not  involve  the  use  of 
any  different  resource  than  those 
previously  considered  in  the  Final 
Environmental  Statement  for  the 
Dresden  Nuclear  Power  Station,  Units  2 
and  3,  dated  November  1973,  and  for 
the  Quad  Cities  Nuclear  Power  Station, 
Units  1  and  2,  dated  September  1972. 

Agencies  and  Persons  Consulted 

On  August  22,  2002,  the  staff 
consulted  with  the  Illinois  State  official, 
Mr.  F.  Niziolek  of  the  Department  of 
Nuclear  Safety,  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  NRC  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
hiunan  environment.  Accordingly,  the 
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NRC  has  determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  August  9,  2002.  Documents  may 
be  examined,  and/or  copied  for  a  fee,  at 
the  NRC's  Public  Docimient  Room 
(PDR),  located  at  One  White  Flint  North, 
11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland.  Publicly  available 
records  will  be  accessible  electronicsflly 
from  the  Agencywide  Docimients 
Access  and  Management  System 
(ADAMS)  Public  Electronic  Reading 
Room  on  the  Internet  at  the  NRC  Web 
site,  http://www.nrc.gov/reading-nn/ 
adams.html.  Persons  who  do  not  have 
access  to  ADAMS  or  who  encounter 
problems  in  accessing  the  documents 
located  in  ADAMS,  should  contact  the 
NRC  PDR  Reference  staff  by  telephone 
at  l-«00-397-4209  or  301^15-4737,  or 
by  e-mail  to  pdr@nrc.gov. 

Dated  at  Rockville,  Maryland,  this  17th  day 
of  September,  2002. 
For  the  Nuclear  Regulatory  Commission. 

Anthony  |.  Mendiola, 

Chief  Section  2,  Project  Directorate  III, 
Division  of  Licensing  Project  Management. 
Office  of  Nuclear  Reactor  Regulation. 
[FR  Doc.  02-24151  Filed  9-20-02;  8:45  am] 

BILUNG  COOE  7S90-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-327  and  50-^28] 

Tennessee  Valley  Auttwrtty,  Sequoyah 
Nuclear  Plant,  Units  1  and  2; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
issuance  of  amendments  to  Facility 
Operating  Licenses  DPR-77  and  DPR-79 
issued  to  the  Tennessee  Valley 
Authority  (TVA  or  the  licensee)  for 
operation  of  the  Sequoyah  Nuclear  Plant 
(SQN),  Units  1  and  2,  located  in 
Hamilton  County,  Tennessee.  Therefore, 
as  required  by  Title  10,  Code  of  Federal 
Regulations  (10  CFR),  Section  51.21,  the 
NRC  is  issuing  this  environmental 
assessment  and  finding  of  no  significant 
impact. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  change 
SQN's  Technical  Specifications  to  allow 
TVA  to  irradiate  up  to  2256  tritium- 
producing  burnable  absorber  rods 
(TPBARs)  in  each  of  SQN's  two  reactor 
cores.  Irradiating  the  TPBARs  in  the 
reactor  cores  supports  the  U.S. 


Department  of  Energy  (DOE)  in 
maintaining  the  nation's  tritium 
inventory.  TVA  will  insert  the  TPBARs 
into  positions  in  the  reactor  cores  where 
conventional  burnable  poison  rods 
would  normally  be  located 
(conventional  poison  rods  contain  boron 
which  reacts  with  neutrons  making 
them  unavailable  for  interacting  with 
uranium  atoms,  thereby  slowing  fission 
and  heat  generation).  TPBARs  are  not 
reactor  fuel  and  do  not  generate  thermal 
ener^  for  generating  electrical  energy. 

TPBARs  use  lithium  rather  than 
boron.  Neutron  irradiation  in  the  reactor 
core  converts  the  lithium  in  the  TPBARs 
into  tritium.  After  one  operating  cycle, 
TVA  would  remove  the  fuel  assemblies 
containing  TPBARs  from  the  SQN  cores 
and  put  them  into  the  spent  fuel  pool. 
TVA  would  then,  after  several  weeks 
(based  on  plant  schedules  rather  than 
decay  considerations),  remove  the 
irradiated  TPBARs  from  the  fuel 
assemblies  and  consolidate  them  into 
shipping  casks  for  DOE  to  transport 
them  to  its  tritium  extraction  facility  at 
its  Savannah  River  Site. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  dated 
September  21,  2001,  as  supplemented 
by  letters  of  June  11,  July  19,  August  9, 
August  30,  September  5,  and  September 
12,  2002. 

The  Need  for  the  Proposed  Action 

The  proposed  action  would  allow 
SQN  to  provide  irradiation  services  for 
DOE  to  maintain  the  nation's  tritium 
supply  as  prescribed  by  Public  Law  (PL) 
10&-65.  Section  3134  of  PL  106-65 
directs  the  Secretary  of  Energy  to 
produce  new  tritium  at  TVA's  Watts  Bar 
Nuclear  Plant  (WBN)  or  the  SQN  plant. 

Enviironmental  Impacts  of  the  Proposed 
Action 

DOE'S  Environmental  Impact 
Statement.  DOE/EIS-0288,  Final 
Environmental  Impact  Statement  (EIS) 
for  the  Production  of  Tritium  in  a 
Commercial  Light  Water  Reactor,  dated 
March  1999,  assessed  the  environmental 
impacts  of  producing  tritium  at  WBN 
and  SQN.  "TVA  was  a  cooperating 
Federal  agency  in  preparing  this  EIS  and 
adopted  £e  EIS  in  accordance  with  40 
CFR  1506.3(c)  of  the  Coimcil  on 
Environmental  Quality  regulations.  DOE 
also  prepared  a  Tritium  Production  Core 
(TPC)  Topical  Report,  NDP-98-181, 
Rev.  1,  to  address  the  safety  and  . 
licensing  issues  associated  with 
incorporating  TPBARs  in  a  reference 
pressurized-water  reactor.  The  NRC 
used  its  Standard  Review  Plan 
(NUREG-0800)  as  the  basis  for 
evaluating  the  impact  of  the  TPBARs  on 
a  reference  plant  The  NRC  reviewed  the 


TPC  Topical  Report  and  issued  a  Safiety 
Evaluation  Report,  NUREG-1672,  in 
May  1999.  NUREG-1672  identified  17 
plant-specific  interface  issues  that  a 
licensee  would  be  required  to  address  in 
support  of  a  plant  specific  amendment 
to  operate  a  tritiimi  production  core. 
TVA's  application  of  September  21, 
2001,  and  supplements,  addressed  these 
interface  issues.  The  NRC  staff  is 
reviewing  TVA's  amendment  request 
and  will  issue  a  safety  evaluation 
documenting  its  review. 

I.  Radiological  bnpact  From  Tritium 
Release  to  the  Reactor  Coolant  System 
(RCS)  Under  Normal  Plant  Operations 
With  2256  TPBARs  in  each  Core 

Tritium  levels  in  the  RCSs  of  large 
pressurized-water  reactors  have  ranged 
as  high  as  4000  curies  per  year  (Ci/yr) 
without  exceeding  regulatory  limits. 
TVA  estimated,  as  discussed  in  its  June 

II.  2002,  letter,  that  the  tritium  level  in 
the  RCS  of  each  SQN  unit  would  be 
about  3126  Ci/yr  with  2256  TPBARs  in 
each  unit's  reactor.  This  increased 
tritiimi  level  could  increase  overall 
occupational  exposure,  but  NRC  data 
summarized  in  NUREG-0713, 
"Occupational  Radiation  Exposure  at 
Commercial  Nuclear  Power  Reactors 
and  Other  Facilities,"  dated  1995, 
indicate  tritiimi  exposure  is  not  an 
important  contributor  to  overall 
occupational  exposure. 

TVA,  in  its  letter  dated  June  11,  2002, 
stated  that  it  does  not  expect  the 
increased  RCS  activity  at  SQN  to  greatly 
affect  normal  RCS  feed-and-bleed 
operation  throughout  the  cycle.  The 
NRC  staff  finds  no  reason  to  disagree 
with  TVA's  conclusion.  Thus,  primary 
coolant  discharge  volumes  should  be 
similar  to  current  volumes. 

The  staff  concludes  that  the 
additional  dose  rate  frtim  operating  SQN 
with  2256  TPBARs  in  each  reactor  wrill 
not  have  a  significant  impact  on  TVA's 
ability  to  control  worker  radiation  doses 
and  keep  them  well  within  regulatory 
limits  using  the  controls  and  practices 
in  SQN's  existing  Radiation  Protection 
Program. 

If  increased  RCS  feed  and  bleed  is 
required,  it  may  be  necessary  to 
temporarily  store  the  increased  volume 
of  tritiated  liquid  onsite,  or  to  dilute  the 
tritiated  liquid  to  ensure  that  10  CFR 
Part  20  discharge  limits  are  met.  SQN 
has  sufficient  storage  tanks  to 
accommodate  this  additional  liquid 
waste. 
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2.  Radiological  Impact  From  Liquid 
Effluents  Under  Nonnal  Plant 
Operations  With  2256  TPBARs  in  Each 
Core 

The  SQN  fecility  has  waste-treatment 
systems  designed  to  collect  and  process 
liquid  waste  that  may  contain 
radioactive  material.  The  tritium  in 
liquid  effluents  from  SQN  is  diluted  to 
a  relatively  low  concentration  before  it 
reaches  even  the  most  highly  exposed 
members  of  the  public.  TVA's  submittal 
of  June  11.  2002,  shows  that  the  total 
additional  dose  to  the  maximally- 
exposed  member  of  the  public  is 
estimated  to  be  less  than  0.01  millirem 
per  year  (mrem/yr).  This  total  dose, 
considering  the  minimal  increase  from 
tritium  production,  is  less  than  1.0 
percent  of  the  NRC  3-mrem/yr  guideline 
for  effluent  exposure  to  the  public.  The 
staff  concludes  that  the  potential 
radiological  impact  from  liquid  effluents 
on  plant  workers,  members  of  the 
public,  and  the  environment  from 
operation  with  the  TPC  complies  with 
all  regulatory  dose  limits. 

3.  Radiological  Impact  From  Radioactive 
Gaseous  Emissions  Under  Normal  Plant 
Operations  With  2256  TPBARs  in  Each 
Core 

A  portion  of  the  tritiiun  might  be 
released  to  the  atmosphere.  The  amoimt 
would  depend  on  plant  conditions  and 
the  manner  in  which  TVA  operates 
SQN.  Individuals  could  be  exposed  to 
tritium  in  a  variety  of  pathways  if  it  was 
released  to  the  atmosphere.  These 
pathways  include  inhalation  and  skin 
absorption,  as  well  as  consumption  of 
meat,  vegetables  and  milk.  According  to 
TVA,  in  its  submittal  of  June  11,  2002, 
the  calculated  incremental  increase  in 
the  gaseous  emission  dose  to  the  most 
highly-exposed  member  of  the  public 
through  all  pathways  because  of  the 
TPBARs  would  be  about  1.7  percent  of 
the  NRC  annual  15  mrem  exposure 
guideline  for  airborne  effluents. 

4.  Radiological  Impact  From  Solid 
Radioactive  Waste  Under  Normal  Plant 
Operations  With  2256  TPBARs  in  Each 
Core 

Irradiation  of  TPBARs  is  expected  to 
increase  the  number  of  curies  and 
volume  of  solid  radioactive  waste, 
primarily  because  of  disposal  (offsite)  of 
the  associated  base  plates  and  thimble 
plugs,  which  become  irradiated.  The 
estimated  increase  in  activity  inventory 
from  solid  waste  (assuming  2256 
TPBARS)  is  approximately  2700  Ci/year 
and  the  estimated  increase  in  volume  is 
from  32,820  cubic  feet/year  to  32,853 
cubic  feet/year.  As  the  result  of  this 
increase  in  solid  waste,  the  estimated 


increase  in  total  worker  dose  from 
handling  the  additional  solid  waste  is 
approximately  1.7  person-rem  (about  1.1 
percent  of  the  dose  assessment  estimate 
of  record).  Offsite  shipment  and 
disposal  would  be  in  accordance  with 
established  agreements  between  TVA 
and  DOE. 

5.  Radiological  Impact  to  Workers  in  the 
Fuel  Storage  Area  Under  Normal  Plant 
Operations  With  2256  TPBARs  in  Each 
Core 

The  proposed  amendments  are  not 
expected  to  significantly  affect  the  doses 
to  the  workers  in  the  fuel  storage  area. 
The  TPBARs  are  designed  to  have 
minimal  effect  on  plant  operations, 
including  refueling  operations. 
Unirradiated  TPBARs  will  produce  no 
increase  in  exposure,  occupational  or 
public,  because  they  are  essentially  non- 
radioactive. Possible  increases  in  ^itiiun 
airborne  activity  may  increase  dose  to 
workers  handling  and  consolidating 
radioactive  TPBARs.  However,  TVA 
stated,  in  its  submittal  of  June  11,  2002, 
that  SQN's  station  dose  assessment  of 
record  boimds  the  expected  increase. 

6.  Non-Radiological  Impact  With  2256 
TPBARs  in  Each  Core 

The  proposal  does  not  affect  non- 
radiological  plant  effluents.  The 
proposal  does  not  result  in  any 
significant  changes  to  land  use  or  water 
use.  It  also  does  not  result  in  any 
significant  changes  to  the  quantity  or 
quality  of  effluents,  and  no  effects  on 
endangered  or  threatened  species  or  on 
their  habitats  are  expected.  Therefore, 
no  changes  in,  or  different  types  of,  non- 
radiological  environmental  impacts  are 
expected  as  a  result  of  the  amendments. 

7.  Radiological  Impact  From  Postiilated 
Accidents  With  2256  TPBARs  in  the 
Core 

TVA's  submittal  of  June  11,  2002, 
discussed  the  effects  of  TPBARs  on  the 
possible  consequences  of  the  following 
postulated  accidents  discussed  in  SQN's 
Updated  Final  Safety  Analysis  Report 
(UFSAR): 

•  Fuel-handling  accident 

•  Design  basis  loss-of-coolant  accident 
(LOCA) 

•  Main  steamline  failure  outside  of 
containment 

•  Steam  generator  tube  rupture 

•  Loss  of  normal  alternating  current 
power  to  plant  auxiliaries 

•  Waste  gas  decay  tank  failure 

•  Rod  ejection  accident 

•  Failure  of  small  lines  carrying 
primary  coolant  outside  containment 

Discussions  of  the  postulated  accidents 
with  the  greatest  radiological 
consequences  appear  below. 


a.  Fuel-Handling  Accident.  This 
accident  is  defined  as  dropping  a  spent 
fuel  assembly  containing  irradiated 
TPBARs  resulting  in  rupture  of  the 
cladding  on  all  the  fuel  rods.  TVA's 
calculations  conservatively  assumed 
that  24  TPBARs  (the  maximiun  possible 
number)  are  in  the  dropped  spent  fuel 
assembly  and  that  they  all  rupture  and 
transfer  their  tritium  to  the  spent  fuel 
pool.  Releasing  this  activity  to  the  (1) 
control  room  boundary,  (2)  Exclusion 
Area  Boundary  over  2  hours,  and  (3) 
Low  Population  Zone  over  30  days 
results  in  the  doses  to  the  thyroid,  skin 
(beta),  whole  body  (gamma),  and  Total 
Effective  Dose  Equivalent  (TEDE),  as 
defined  in  10  CFR  Part  20,  that  are  small 
percentages  of  regulatory  limits. 

b.  LOCA.  This  accident  is  defined  as 
losing  reactor  coolant  at  a  rate  in  excess 
of  the  capability  of  the  reactor  coolant 
makeup  system.  LOCAs  could  occur 
fit)m  breaks  in  pipes  in  the  reactor 
coolant  pressure  boundary  up  to  and 
including  a  break  equivalent  in  size  to 
the  double-ended  rupture  of  the  largest 
pipe  in  the  RCS.  TVA  conservatively 
assumed  that  the  entire  tritium  content 
of  the  2256  TPBARs  is  released  into 
containment  diuing  a  postulated  LOCA. 
Releasing  this  activity  to  the  (1)  control 
room  boundary,  (2)  Exclusion  Area 
Boundary  over  2  hours,  and  (3)  Low 
Popidation  Zone  over  30  days  results  in 
doses  to  the  thyroid,  skin  (beta),  whole 
body  (gamma),  and  TEDE  that  are  small 
percentages  of  regulatory  limits. 

8.  Post-LOCA  Hydrogen  Generation 
Inside  Containment 

TVA's  submittal  of  September  21, 
2001,  stated  that  TPBARs  could  release 
additional  hydrogen  to  the  containment 
following  a  large-break  LOCA 
(LBLOCA).  SQN  has  emergency 
operating  procedines  in  place  to  start  a 
hydrogen  recombiner  train  when  the 
containment  volumetric  percentage  of 
hydrogen  reaches  3  percent.  A  previous 
analysis  for  a  conventional  (non- 
TPBAR)  core  in  the  SQN  UFSAR 
indicated  that  for  an  LBLOCA,  with  no 
recombiners  started,  the  contaiiunent 
hydrogen  concentration  reached  3.75 
percent  4  days  following  event 
initiation.  With  additional  hydrogen 
from  the  TPBARs,  TVA's  analysis 
indicated  that  the  containment 
hydrogen  concentration  would  only 
slightly  increase  2  days  following  event 
initiation.  If  one  recombiner  train  is 
started  24  hours  after  event  initiation  for 
the  TPBAR  core,  the  peak  containment 
hydrogen  concentration  is  limited  to 
less  than  4  percent  for  up  tojB  days. 
Having  up  to  24  hours  to  place  a 
recombiner  train  in  service  to  maintain 
the  containment  hydrogen 
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concentration  below  4  percent  is 
adequate  in  satisfying  NRC  Regiilatory 
Guide  1.7.  Accordingly,  reactor 
operation  with  the  TPBARs  will  not  be 
a  significant  contributor  to  the  post- 
LOCA  hydrogen  inventory,. and  will  not 
have  a  significant  impact  on  the  total 
hydrogen  concentration  within  the 
containment  when  compared  to  the 
values  associated  with  the  non-TPBAR 
core.  The  maximum  containment 
hydrogen  concentration  can  be 
maintained  at  less  than  the  lower 
flammability  limit  of  4.0-voliune- 
percent,  widi  one  recombiner  train 
started  at  a  3-percent  hydrogen 
concentration  approximately  24  hours 
after  an  LBLOCA. 

Summary 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action.  The 
proposed  action  will  not  significantly 
increase  the  probability  or  consequences 
of  accidents,  no  changes  are  being  made 
in  the  types  of  effluents  that  may  be 
released  offsite,  and  there  is  no 
significant  increase  in  occupational  or 
public  radiation  exposine.  "Therefore, 
there  are  no  significant  radiological 
enviromnental  impacts  eissociated  with 
the  proposed  action. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
action  does  not  have  a  potential  to  .affect 
historic  sites.  It  does  not  affect  non- 
radiological  plant  effluents  and  has  no 
other  environmental  impact.  Therefore, 
there  are  no  significant  non-radiological 
enviromnental  impacts  associated  with 
the  proposed  action. 

Environmental  Impacts  of  the 
Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action  (i.e.,  the  "no-action" 
alternative).  Denial  of  the  application 
would  result  in  no  significant  change  in 
aurent  environmental  impacts. 
However,  because  there  are  no 
significant  environmental  impacts 
associated  with  this  action,  and  because 
PL  106-65  directs  that  DOE  produce 
tritimn  at  WBN  or  SQN,  this  is  not 
considered  a  viable  option. 

Alternative  Use  of  Resources 

DOE  evaluated  alternatives  to  the 
proposed  action,  including  completing 
construction  of  one  or  both  of  the 
Bellefonte  Nuclear  Plant  Units  and 
construction  of  cm  accelerator  facility  at 
the  Savannah  River  site  and  concluded 
that  the  proposed  action  has  the  least 
environmental  impact  of  the  options 
considered.  The  NRC  has  no  reason  to 
disagree  with  DOE's  decision. 


Agencies  and  Persons  Consulted 

On  September  16,  2002,  the  staff 
consulted  with  the  Tennessee  State 
official,  Elizabeth  Flaimagan  of  the 
Tennessee  Bureau  of  Radiological 
Health,  regarding  the  environmental 
impact  of  the  proposed  action.  The  State 
official  had  no  comments. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmentd 
assessment,  the  NRC  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
hiiman  environment.  Accordingly,  the 
NRC  has  determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  September  21,  2001,  as 
supplemented  by  letters  dated  June  11, 
July  19,  August  9,  August  30,  September 
5,  and  September  12,  2002.  Documents 
may  be  examined,  and/or  copied  for  a 
fee,  at  the  NRC's  Public  Doaunent 
Room  (PDR),  located  at  One  White  Flint 
North,  11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland.  Publicly  available 
records  will  be  accessible  electronically 
from  the  Agencywide  Documents 
Access  and  Management  System 
(ADAMS)  Public  Electronic  Reading 
Room  on  the  Internet  at  the  NRC  Web 
site,  http://www.nrc.gov/reading-rm/ 
adams.html.  Persons  who  do  not  have 
access  to  ADAMS  or  who  encounter 
problems  in  accessing  the  documents 
located  in  ADAMS,  should  contact  the 
NRC  PDR  Reference  staff  by  telephone 
at  1-800-397-4209  or  301-415-4737.  or 
by  e-mail  to  pdr9nrc.gov. 

Dated  at  Rockville.  Maryland,  this  17th  day 
of  September  2002. 

For  the  Nuclear  Regulatory  Commission. 
Ronald  W.  Heman, 

Senior  Project  Manager,  Section  2,  Project 
Directorate  II,  Division  ofUcensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  02-24152  Filed  9-20-02;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Sataguards  Subcommittee  Meeting  on 
Planning  and  Procedures;  Notice  of 
Meeting 

The  ACRS  Subcommittee  on  Planning 
and  Procedures  will  hold  a  meeting  on 
October  9,  2002,  Room  T-2B1, 11545 
Rockville  Pike,  Rockville,  Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance,  with  the  exception  of 
a  portion  that  may  be  closed  pursuant 


to  5  U.S.C.  552b(c)  (2)  and  (6)  to  discuss 
organizational  and  persoimel  matters 
that  relate  solely  to  internal  personnel 
rules  and  practices  of  ACRS,  and 
information  the  release  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Wednesday,  October  9.  2002—1 .30 
p.m.  until  the  conclusion  of  business. 

The  Subcommittee  will  discuss 
proposed  ACRS  activities  and  related 
matters.  The  purpose  of  this  meeting  is 
to  gather  information,  analyze  relevant 
issues  and  facts,  and  formulate 
proposed  positions  and  actions,  as 
appropriate,  for  deliberation  by  the  full 
Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Persons  desiring  to  make 
oral  statements  should  notify  the 
Designated  Feder^J  Official  named 
below  five  days  prior  to  the  meeting,  if 
possible,  so  that  appropriate 
arrangements  can  be  made.  Electronic 
recordings  will  be  permitted  only 
dining  those  portions  of  the  meeting 
that  are  open  to  the  public. 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  canceled  or 
rescheduled,  and  the  Chairman's  ruling 
on  requests  for  the  opportimity  to 
present  oral  statements  and  the  time 
allotted  therefor  can  be  obtained  by 
contacting  the  Designated  Federal 
Official,  Mr.  Sam  Duraiswamy 
(telephone:  301/415-7364)  between  7:30 
a.m.  and  4:15  p.m.  (EDT).  Persons 
plaiming  to  attend  this  meeting  are 
lu^ed  to  contact  the  above  named 
individual  at  least  two  working  days 
prior  to  the  meeting  to  be  advised  of  any 
potential  changes  in  the  proposed 
agenda. 

Dated:  September  17.  2002. 
Sher  Bahadur, 

Associate  Director  for  Technical  Support, 
ACRS/ACNW. 

(FR  Doc.  02-24148  Filed  9-20-02;  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards  Meeting  of  the 
Subcommittee  on  Reactor  Fuels: 
Notlcs  of  Mseting 

The  ACRS  Subcommittee  on  Reactor 
Fuels  will  hold  a  meeting  on  October  9, 
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2002,  Room  T-2B3, 11545  Rockville 
Pike,  Rockville,  Maryland. 

The  eBtire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows:  Wednesday.  October 
9,  2002-8:30  a.m.  until  the  conclusion 
of  business. 

The  Subcommittee  will  review  the 
high  bumup  fuel  research  activities  as 
well  as  the  application  of  regulatory 
criteria  for  reactivity  insertion 
accidents.  The  Subcommittee  will  also 
discuss  the  staffs  review  of  the  Electric 
Power  Research  Institute  topical  report 
en  reactivity  insertion  accidents.  The 
purpose  of  this  meeting  is  to  gather 
information,  analyze  relevant  issues  and 
facts,  and  formulate  proposed  positions 
and  actions,  as  appropriate,  for 
deliberation  by  the  full  Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
conciurence  of  the  Subcommittee 
Chairman;  written  standards  will  be 
accepted  and  made  available  to  the 
Committee.  Persons  desiring  to  make 
oral  statements  should  notify  the 
Designated  Federal  Official  named 
below  five  days  prior  to  the  meeting,  if 
possible,  so  that  appropriate 
arrangements  can  be  made.  Electronic 
recordings  will  be  permitted  only 
during  those  portions  of  the  meeting 
that  are  open  to  the  public. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during^the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NfRC  staff 
and  its  consultants,  Electric  Power 
Research  Institute,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  canceled  or  rescheduled,  and 
the  Chairman's  ruling  on  requests  for 
the  oppoctimity  to  present  oral 
statements  and  the  time  allotted 
therefore  can  be  obtained  by  contacting 
the  Designated  Federal  Official,  Dr. 
Medhat  M.  El-Zeftawy  (Telephone  301/ 
415-6889)  between  7:30  a.m.  and  4:15 
p.m.  (EDT).  Persons  planning  to  attend 
this  meeting  are  urged  to  contact  the 
above  named  individual  at  least  two 
working  days  prior  to  the  meeting  to  be 
advised  of  any  potential  changes  in  the 
proposed  agenda. 


Dated:  September  17,  2002. 

Sher  Bahadur, 

Associate  Director  for  Technical  Support, 
ACHS/ACNW. 

(FR  Doc.  02-24149  Filed  9-20-02;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Commlttae  on  Reactor 
Safeguards 

Meeting  of  ttie  Sut)commlttee  on  Plant 
License  Renewal;  Notice  of  Meeting 

The  ACRS  Subcommittee  on  Plant 
License  Renewal  will  hold  a  meeting  on 
October  9,  2002,  Room  T-2B3, 11545 
Rockville  Pike,  Rockville,  Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows:  Tuesday,  October  8, 
2002-8:30  a.m.  until  the  conclusion  of 
business. 

The  Subcommittee  will  review  the 
Duke  Energy  Corporation's  license 
renewal  application  for  McGuire 
Nuclear  Station  Units  1  and  2,  and 
Catawba  Nuclear  Station  Units  1  and  2, 
and  the  associated  Safety  Evaluation 
Report  with  open  items.  The  piupose  of 
this  meeting  is  to  gather  information, 
analyze  relevant  issues  and  facts,  and 
formulate  proposed  positions  and 
actions,  as  appropriate,  for  deliberation 
by  the  full  Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
conciurence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Persons  desiring  to  make 
oral  statements  should  notify  the 
Designated  Federal  Official  named 
below  five  days  prior  to  the  meeting,  if 
possible,  so  that  appropriate 
arrangements  can  be  made.  Electronic 
recordings  will  be  permitted  only 
during  those  portions  of  the  meeting 
that  are  open  to  the  public. 

D\uing  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be  ^ 

considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff, 
Duke  Energy  Corporation,  and  other 
interested  persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  canceled  or  rescheduled,  and 
the  Chairman's  ruling  on  requests  for 


the  opportunity  to  present  oral 
statements  and  the  time  allotted 
therefore  can  be  obtained  by  contacting 
the  Designated  Federal  Official,  Mr. 
Timothy  Kobetz  (telephone  301/415- 
8716)  between  7:30  a.m.  and  4:15  p.m. 
(EDT).  Persons  planning  to  attend  this 
meeting  are  urged  to  contact  one  of  the 
above  named  individuals  at  least  two 
working  days  prior  to  the  meeting  to  be 
advised  of  any  potential  changes  in  the 
proposed  agenda. 

Dated:  September  17,  2002. 

Sher  Bahadur, 

Associate  Director  for  Technical  Support, 
ACRS/ACNW. 

[FR  Doc.  02-24150  Filed  9-20-02;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Issuer  Delisting;  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration;  (Canadian  88  Energy 
Corporation,  Common  Stock,  No  Par 
Value)  From  tlie  American  Stocit 
Exchange  LLC  nie  No.  1-14752 

September  17,  2002. 

Canadian  88  Energy  Corporation,  a 
Canada  corporation  ("Issuer"),  has  filed 
an  application  with  the  Seciuities  and 
Exchange  Commission  ("Commission"), 
pursuant  to  section  12(d)  of  the 
Seairities  and  Exchange  Act  of  1934 
("Act")  1  and  Rule  12d2-2(d) 
thereunder,^  to  withdraw  its  Common 
Stock,  no  par  value  ("Security"),  from 
listing  and  registration  on  the  American 
Stock  Exchange  LLC  ("Amex"  or 
"Exchange"). 

The  Issuer  stated  in  its  application 
that  it  has  met  the  requirements  of 
Amex  Rule  18  by  complying  with  all 
applicable  laws  in  effect  in  Canada,  in 
which  it  is  incorporated,  and  with  the 
Amex's  rule  governing  an  issuer's 
volimtary  withdrawal  of  a  seciuity  bom 
listing  and  registration. 

The  Board  of  Directors  ("Board")  of 
the  Issuer  imanimously  approved  a 
resolution  on  September  5,  2002  to 
withdraw  the  Issuer's  Security  from 
listing  on  the  Amex.  In  making  the 
decision  to  withdraw  its  Security  from 
the  Amex,  the  Board  states  that  Issuer 
sought  to  reduce  its  general  and 
administrative  costs.  The  Issuer  states 
that  it  will  continue  listing  on  the 
Toronto  Stock  Exchange.  The  Issuer's 
application  relates  solely  to  the 
withdrawal  of  the  Security  from  listing 
on  the  Amex  and  registration  under 


'  15  U.S.C.  78W). 
217CFR240.12d2-2(d). 
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section  12(b)  of  the  Act  ^  and  shall  not 
affect  its  obligation  to  be  registered 
imder  section  12(g)  of  the  Act.'* 

Any  interested  person  may,  on  or 
before  October  8,  2002,  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549-0609,  focts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  Amex  and  what  terms,  if 
any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  02-24087  Filed  9-20-02;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Issuer  Delisting;  Notice  of  Application 
of  Host  America  Corporation  To 
Withdraw  From  Listing  and 
Registration  Its  Common  Stock,  1001 
Par  Value,  From  the  Boston  Stock 
Exchange,  Inc.  nie  No.  0-16196 

September  17,  2002. 

Host  America  Corporation,  a  Colorado 
corporation  ("Issuer"),  has  filed  an 
application  with  the  Securities  and 
Ebcchange  Commission  ("Commission"), 
pursuant  to  section  12(d)  of  the 
Securities  Exchange  Act  of  1934 
t"Act")'  and  Rule  12d2-2(d) 
thereunder,  ^  to  withdraw  its  Common 
Stock,  $.001  par  value  ("Security"), 
frtjm  listing  and  registration  on  the 
Boston  Stock  Exchange,  Inc.  ("BSE"  or 
"Exchange"). 

The  Issuer  stated  in  its  application 
that  it  has  complied  with  the  Rules  of 
the  BSE  that  govern  the  removal  of 
securities  from  listing  and  registration 
on  the  Exchange.  In  making  tixe  decision 
to  withdraw  the  Security  from  listing 
and  registration  on  the  BSE,  the  Issuer 
considered  the  relative  liquidity 
provided  by  the  BSE  versus  other 
securities  exchanges  and  the  cost 
associated  with  maintaining  multiple 
listings.  The  Issuer  stated  in  its 


application  that  the  Security  has  been 
listed  on  the  Nasdaq  SmallCap  Market 
since  July  27, 1998.  The  Issuer 
represented  that  it  will  maintain  its 
listing  on  the  Nasdaq  SmallCap  Market. 

The  Issuer's  application  relates  solely 
to  the  Security's  withdrawal  from  listing 
on  the  BSE  and  from  registration  imder 
section  12(b)  of  the  Act^  and  shall  not 
affect  its  obligation  to  be  registered 
under  section  12(g)  of  the  Act.* 

Any  interested  person  may,  on  or 
before  October  8,  2002,  submit  by  letter 
to  the  Secretary  of  the  Seciuities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549-0609,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  BSE  and  what  terms,  if  any, 
should  be  imposed  by  the  Commission 
for  the  protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  imless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  02-24088  Filed  7-20-02:  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

PMmm  No.  34-46501 ;  HI*  No.  SR-CBOE- 
2002-62] 

Self-Regulatory  Organizations;  Notice 
of  nihig  and  Order  Granting 
Accelerated  Approval  of  Propoeed 
Rule  Change  and  Amendment  Nos.  1 
and  2  Thereto  by  the  Chicago  Board 
OptkNis  Excharige,  Inc.,  Revtoing  the 
Maintenance  Ustkig  CrMsrla  for 
Undsriying  Securities  in  CBOE  Ruls 
5.4 

September  16,  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  Aiigust 
12,  2002,  the  Chicago  Board  Options 
Exchange,  Inc.  ("CBOE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I  and  II  below,  which  Items  have 
been  prep{u«d  by  the  Exchange.  The 


CBOE  submitted  Amendment  No.  1  to 
the  proposed  rule  change  on  September 
13,  2002.3  The  CBOE  submitted 
Amendment  No.  2  to  the  proposed  rule 
change  on  September  16,  2002.^  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change,  as  amended,  from  interested 
persons. 

L  Self-Ragulatory  Organixation't 
Statement  of  the  Terms  ofSubrtance  of 
the  Propoaed  Rule  Change 

The  Exchange  proposes  to  amend 
CBOE  Rule  5.4  to  permit  the  addition  of 
a  new  series  of  individual  equity  option 
contracts  that  otherwise  meet  the 
maintenance  listing  standards  except  for 
the  requirement  that  the  market  price 
per  share  of  the  underlying  security  be 
at  least  $3.00.  The  text  of  the  proposed 
rule  change  is  provided  below. 
Proposed  new  language  is  italicized: 
deletions  are  in  brackets. 


Rule  5.4.  Withdrawal  of  Approval  of 
Underlying  Securities 

.    Whenever  the  Exchange  determines 
that  an  underlying  security  previously 
approved  for  Exchange  option 
transactions  does  not  meet  the  then 
current  requirements  for  continuance  of 
such  approval  or  for  any  other  reason 
should  no  longer  be  approved,  the 
Exchange  will  not  open  for  trading  any 
additional  series  of  options  of  the  class 
covering  that  imderlying  security  and 
therefore  may  prohibit  any  opening 
purchase  transactions  in  series  of         '  ' 
options  of  that  class  previously  opened, 
to  the  extent  it  deems  such  action 
necessary  or  appropriate;  provided, 
however,  that  where  exceptional 
circiunstances  have  caused  an 
underlying  security  not  to  comply  with 
the  Exchange's  current  approval 
maintenance  requirements,  regarding 
number  of  publicly  held  shares  or 
publicly  held  principal  amount,  number 
of  shareholders,  trading  volimie  or 
market  price  the  Exchange,  in  the 
interest  of  maintaining  a  fair  and  orderly 
market  or  for  the  protection  of  investors, 
may  determine  to  continue  to  open 
additional  series  of  option  contracts  of 


M5  U.S.C  7870)). 

«i5U.s.C7e/(g). 

»17CFR200.30-3(a)(l) 
» 15  U.S.C  78/(d). 
»17CFR240.12d2-2(d). 


M5  U.S.C  78/a»). 
«15U.S.C78i(g). 
>17CFR200.30-3(a)(I). 
>  15  U.S.C  788(b)(1). 
2  17CFR240.19b-«. . 


>  In  AnMndment  No.  1 ,  the  Exchange  clarified 
that  the  proposed  rule  change  would  apply  when 
opening  an  additional  series  of  options  contracts 
traded  on  a  national  securities  exchange  other  than 
the  CBOE.  See  letter  from  Edward  )oyce,  President 
and  Chief  Operating  Office,  CBOE,  to  Steven 
Johnston,  Special  Counsel,  Division  of  Market 
Regulation  ("Division"),  dated  September  12,  2(X)2 
("Amendment  No.  1"). 

*  In  Amendment  No.  2,  the  Exchange  made  a 
technical  change  to  proposed  rule  text.  See  letter 
from  James  Flynn,  Attorney  n,  CBOE,  to  Steven 
Johnston,  Special  Counsel,  Division,  Commission, 
dated  September  16^  2002  ("Amendment  No.  2"). 
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the  class  covering  that  underlying 
security.  When  all  option  contracts  in 
respect  of  any  underlying  security  that 
is  no  longer  approved  have  expired,  the 
Exchange  may  make  application  to  the 
Securities  and  Exchange  Commission  to 
strike  from  trading  and  hsting  all  such 
option  contracts.  *  *  *  Interpretations 
and  Policies: 

.01    The  Board  of  Directors  has 
established  guidelines  to  be  considered 
by  the  Exchange  in  determining  whether 
an  underlying  seciuity  previously 
approved  for  Exchange  option 
transactions  no  longer  meets  its 
requirements  for  the  continuemce  of 
such  approval.  Absent  exceptional 
ciroimstances,  with  respect  to 
Paragraphs  (a),  (b),  or  (c)  listed  below, 
an  underlying  security  will  not  be 
deemed  to  meet  the  Exchange's 
requirements  for  continued  approval 
whenever  any  of  the  following  occur: 

(a)  No  Change. 

(b)  No  Change. 

(c)  No  Change. 

(d)  Subject  to  Interpretation  .02  below, 
[Tithe  market  price  per  share  of  the 
underlying  security  closed  below  $3  on 
the  previous  trading  day  as  measured  by 
the  closing  price  reported  in  the  primary 
market  in  which  the  underlying  security 
is  traded. 

(e)  No  Change. 

(f)  No  Change. 
(^  No  Change. 

.02    In  connection  with  Paragraph  (d) 
of  Interpretation  and  Policy  .01  above, 
the  Exchange  shall  not  open  for  trading 
any  additional  series  of  option  contracts 
of  the  class  covering  an  underlying 
security  at  any  time  when  the  market 
price  per  share  of  such  underlying 
security  is  less  than  $3  in  the  primary 
market  in  which  it  is  traded  unless  the 
additional  series  is  traded  on  at  least 
one  other  registered  national  securities 
exchange  and  at  the  time  the  additional 
series  was  listed  by  such  other  registered 
national  securities  exchange  it  met  the 
$3  market  price  requirement.  Subject  to 
Paragraph  (d)  of  Interpretation  and 
Policy  .01  above,  the  Exchange  may 
open  for  trading  additional  series  of 
option  contracts  of  a  class  covering  an 
imderlying  seciuity  when  the  market 
price  per  share  of  such  imderlying 
securitylies]  is  at  or  above  $3  at  the  time 
such  additional  series  are  authorized  for 
trading.  For  purposes  of  this 
Interpretation  .02,  the  market  price  of 
such  underlying  security  is  measured  by 
(i)  for  intra-day  series  additions,  the  last 
reported  trade  in  the  primary  market  in 
which  the  underlying  security  is  traded 
at  the  time  the  Exchange  determines  to 
add  these  additional  series  intra-day, 
and  (ii)  for  next-day  and  expiration 
series  additions,  the  closing  price 


reported  in  the  primary  market  in  which 
the  underlying  security  is  traded  on  the 
last  trading  day  before  the  series  are 
added. 

.03    No  Change. 

.04    No  Change. 

.05    No  Change. 

.06    No  Change. 

.07     No  Change. 

.08    No  Change. 

.09    No  Change. 

.10    No  Change. 
***** 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Conmiission,  the 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
conmients  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  III  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Interpretation  .01  to  Rule  5.4  provides 
the  guidelines  to  be  used  in  determining 
whether  an  underlying  individual 
equity  security,  previously  approved  for 
options  trading,  meets  the  requirements 
for  continued  approved.  Specifically, 
Interpretation  .01(d)  to  Rule  5.4, 
provides  that  the  Exchange  may  not  list 
additional  series  for  an  option  class  if 
the  market  price  per  share  of  the 
underlying  security  closed  below  $3  on 
the  previous  trading  day  as  measured  by 
the  closing  price  reported  in  the  primary 
market  in  which  the  imderlying  security 
is  traded. 

In  recent  months,  due  to  a  general 
decline  in  market  price  per  share  of 
numerous  underlying  securities,  the 
ability  to  trade  an  additional  series  of  an 
approved  options  class  may  vary 
between  exchanges  depending  on  the 
timing  in  which  a  particular  Exchange 
attempts  to  bring  up  a  series  in  that 
class.  As  such,  under  the  current 
application  of  Rule  5.4,  the  Exchange 
could  be  precluded  from  adding  a  series 
that  is  actively  traded  on  one  or  more 
other  securities  exchanges. 

The  Exchange  therefore  proposes  to 
amend  Interpretations  .01(d)  and  .02  to 
Rule  5.4  in  order  to  permit  the  addition 
of  any  additional  series  of  options 
contract  of  the  class  covering  such 


underlying  security  regardless  of  the 
market  price  of  the  underlying  security 
if  such  options  series  is  traded  on  at 
least  one  other  registered  national 
securities  exchange.^  The  proposed 
changes  to  Interpretations  .01(d)  and  .02 
to  Rule  5.4  would  provide  that,  for 
underlying  securities  that  satisfy  all  of 
the  maintenance  listing  requirements 
other  than  the  $3.00  per  share  price 
requirement,  the  Exchange  would  be 
permitted  to  list  additional  options 
series  on  securities  regardless  of  the 
market  price  so  long  as  such  series  are 
traded  on  at  least  one  other  registered 
national  seciirities  exchange.  The  CBOE 
does  not  believe  that  the  $3  guideline  is 
necessary  to  accomplish  the  intended 
purpose  of  the  maintenance  requirement 
when  the  options  series  is  trading  at 
another  options  exchange.  In  particular, 
the  Exchange  believes  that  the  listing  of 
a  series  already  trading  at  another 
options  exchange  is  not  susceptible  to 
manipulation  and  will  not  lead  to  a 
proliferation  of  options  classes  on 
underlying  securities  that  lack  liquidity 
needed  to  maintain  fair  and  orderly 
markets. 

The  Exchange  believes  that  the 
satisfaction  of  all  Exchange  maintenance 
hsting  standards,  other  than  price, 
assures  that  options  will  be  listed  and 
traded  on  the  securities  of  companies 
that  are  financially  sound.  Accordingly, 
the  Exchange  will  continue  to  apply  the 
other  maintenance  listing  guidelines 
which  assure  that:  (1)  The  underlying 
security  consists  of  a  large  niunber  of 
outstanding  shares  held  by  non-affiUates 
of  the  issuer;  (2)  the  underlying  security 
is  actively-traded;  (3)  there  is  a  large 
number  of  holders  of  the  underlying 
security;  and  (4)  the  imderlying  security 
continues  to  be  listed  on  another 
national  securities  exchange  or  traded 
through  the  facilities  of  a  national 
securities  association. 

TTie  CBOE  beUeves  that  the  demands 
of  options  customers  and  the 
marketplace  should  determine  the 
securities  on  which  options  continue  to 
be  traded.  The  Exchange  represents  that 
the  use  of  the  revised  guidelines  will 
continue  to  ensure  that  options  will  be 
traded  on  securities  of  companies  that 
are  financially  sound  and  are  still 
subject  to  adequate  minimum  standards. 

Tne  CBOE  beUeves  that  this  proposal 
is  narrowly  drafted  to  address  the 


5  The  Exchange  represents  that  its  proposed  rule 
change  is  consistent  with  recent  amendments  to 
other  Exchanges'  rules  which  peimit  the  addition 
of  a  new  series  of  an  individual  equity  option  class 
that  otherwise  meets  the  maintenance  listing 
standards,  regardless  of  whether  the  market  price 
per  share  of  the  underlying  security  meets  the 
pricing  criteria.  See,  e.g.,  Seciuities  Exchange  Act 
Release  No.  46375  (August  16.  2002).  67  FR  54828 
(August  26.  2002). 
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circumstances  in  which  a  series  of  an 
approved  options  class  is  ineligible  for 
addition  on  the  CBOE  while  at  the  same 
time,  such  series  is  trading  on  another 
options  exchange.  When  an  underlying 
security  otherwise  meets  the 
maintenance  listing  standards  and  at 
least  one  other  exchange  trades  the 
options  series,  the  options  already  are 
available  to  the  investing  public.  The 
Exchange  believes  that  increased 
competition  for  order  flow  in  these 
additional  series  of  approved  options 
classes  will  benefit  investors  and  the 
marketplace  for  options  and  the 
respective  underlying  securities.  It 
should  be  noted  that  this  proposed  rule 
change  would  not  serve  to  introduce 
additional  options  series. 

Because  the  addition  of  an  options 
series  under  the  proposed  alternative 
maintenance  listing  standard  requires 
trading  of  such  series  on  another 
options  exchange,  the  CBOE  believes 
that  there  would  be  no  investor 
protection  concerns  with  listing  such 
additional  options  series  on  the  CBOE. 
In  addition,  the  Exchange  believes  that 
listing  these  options  series  on  the  CBOE 
would  enhance  competition  and  benefit 
investors. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  and  furthers  the 
objectives  of  section  6(b)(5)  of  the  Act" 
in  that  it  is  designed  to  remove 
impediments  to  a  free  and  open  market 
and  to  protect  investors  and  the  public 
interest.  ^ 

B.  Self-Regulatory  Organization's 
Statement  on  Buixien  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

C  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 


subsequent  amendments,  all  written 
'statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  cop)dng  at 
the  principal  office  of  the  CBOE.  All 
submissions  should  refer  to  File  No. 
SR-CBOE-2002-52  and  should  be 
submitted  by  October  15,  2002. 

IV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Commission  finds  that  the 
proposed  rule  change,  as  amended,  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange,  and  in  particular, 
the  requirements  of  section  6(b)(5)  of  the 
Act.^  The  Commission  believes 
investors  benefit  bom  the  competition 
among  options  exchanges  that  results 
when  options  are  listed  on  more  than 
one  options  exchange;  and  that 
investors  are  sufficiently  protected,  even 
though  the  CBOE  will  be  permitted  to 
list  a  series  of  option  contracts  when  the 
market  price  of  the  underlying  security 
is  below  $3,  because  the  Exchange  must 
still  comply  with  all  of  its  other 
maintenance  listing  requirements,  and 
because  the  market  price  of  the 
underlying  security  was  at  or  above  $3 
when  the  security  was  listed  on  the  first 
options  exchange."  Therefore,  the 
Commission  finds  that  the  proposed 
rule  change,  as  amended,  will  promote 
just  and  equitable  principles  of  trade, 
and,  in  general,  protect  investors  and 
the  public  interest  consistent  with 
section  6(b)(5)  of  the  Act.« 

The  CBOE  has  requested  that  the 
proposed  rule  change,  as  amended,  be 
given  accelerated  approval  pursuant  to 
section  19(b)(2)  of  the  Act.'o  The 
Commission  believes  accelerated 
approval  of  the  proposal  would  enhance 
competition  among  the  options 
exchanges.  Acdordingly,  the 


•  15  U.S.C.  78f[b)(5). 


'W. 

■The  Commission  notes  that  such  series  must 
have  been  properly  listed  by  the  original  options 
exchange. 

"15  U.S.C.  78f(b)(5).  In  approving  this  proposed 
rule  change,  the  Commission  notes  that  it  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C  78c(f). 

"15U.S.C.  78«(b)(2). 


Comnussion  finds  good  cause, 
consistent  with  section  19(b)(2)  of  the 
Act,^^  to  approve  the  proposed  rule 
change,  as  amended,  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  the  notice  of  filing  thereof 
in  the  Federal  Register. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.i^  that  the 
proposed  rule  change  (SR-CBOE-2002- 
52),  as  amended,  is  hereby  approved  on 
an  accelerated  basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margarat  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  02-24089  Filed  9-20-02;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[nslesM  No.  M-49S02;  nie  No.  SR-NFA- 
2002-04] 

Self-Regulatory  Organlzationa;  Notice 
of  Rling  and  Effecttveneee  of 
Propoeed  Rule  Ctiange  by  ttw  National 
Futuree  Aeeodatlon  Concerning 
Proficiency  Requlrereente 

September  16,  2002. 

Pursuant  to  section  19(b)(7)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-7  under  the 
Act,='  notice  is  hereby  given  that  on 
August  28.  2002,  the  National  Futures 
Association  ("NFA")  filed  vyith  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
rule  changes  described  in  Items  I,  II,  and 
ni  below,  which  Items  have  been 
prepared  by  the  NFA.  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  changes 
from  interested  persons.  NFA  also  has 
filed  the  proposed  rule  change  with  the 
Commodity  Futures  Trading 
Commission  ("CFTC"). 

On  August  15,  2002,  NFA  requested 
that  the  CFTC  make  a  determination 
that  review  of  the  proposed  rule  change 
is  not  necessary,  llie  CFTC  made  such 
a  determination  on  August  26,  2002. 

I.  Self-Regulatory  Organization's 
Description  of  the  Proposed  Rule 
Change 

Section  15A(k)  of  the  Act  *  makes 
NFA  a  national  securities  association  for 


"W. 

"Id. 

>3 17  CFR  240.30-3(a)(12). 

'  15  U.S.C.  788(b)(7). 

M7CFR240.19b-7. 

>  15  U.S.C  78o^3(k). 
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the  limited  purpose  of  regulating  the 
activities  of  members  who  are  registered 
as  brokers  or  dealers  in  secxirity  ftitures 
products  under  section  15(b){ll)  of  the 
Act.*  NFA  proposes  an  interpretive 
notice  regarding  proficiency 
requirements  for  security  futures 
products  will  apply  to  these  Members. 
The  proposed  interpretive  notice 
regarding  proficiency  requirements  for 
security  futures  products  describes  the 
conditions  imder  which  registrants  can 
substitute  training  for  testing. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

NFA  has  prepared  statements 
concerning  the  purpose  of,  and  basis  for, 
the  proposed  rule  change,  burdens  on 
competition,  and  comments  received 
from  members,  participants,  and  others. 
The  text  of  these  statements  may  be 
examined  at  the  places  specified  in  Item 
rv  below.  These  statements  are  set  forth 
in  Sections  A,  B,  and  C  below. 

A.  Self -Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose  I 

Section  15A(k)(2){D)  of  the  Act 
requires  NFA  to  "have  rules  that  ensure 
that  members  and  natural  persons 
associated  with  members  meet  such 
standards  of  training,  experience,  and 
competence  necessary  to  effect 
transactions  in  security  futiires  products 
and  are  tested  for  their  knowledge  of 
secxirities  and  security  futures 
products."  5  NFA  is  in  the  process  of 
updating  the  Series  3  examination  to 
include  questions  relating  to  security 
futures  products.  NFA  is  also  in  the 
process  of  updating  the  Series  30 
examination  to  include  questions 
regarding  secitfity  futures  for  persons 
who  are  designated  security  futures 
principals  under  NFA  Compliance  Rule 
2-7(b).  Until  the  examinations  are 
finalized,  individuals  will  be  allowed  to 
meet  the  proficiency  requirements  by 
taking  an  appropriate  training  course 
before  engaging  in  activities  involving 
security  futures  products.  The  proposed 
interpretive  notice  describes  the 
conditions  under  which  these 
individuals  can  substitute  training  for 

testing. 

NFA,  in  partnership  with  the  National 
Association  of  Seairities  Dealers  and 
the  Institute  for  Financial  Markets,  has 
developed  a  Web-based  training 
program  that  will  satisfy  the  training 


requirement.  The  program  can  be 
accessed  through  NFA's  Web  site,  and 
there  is  no  charge  for  completing  the 
training  program. 

The  proposed  interpretive  notice 
explains  that  cvurent  NFA  Members  and 
Associates  will  be  able  to  satisfy  their 
proficiency  requirements  for  security 
futures  by  taking  any  training  program 
that  covers  the  subject  matter  included 
in  a  content  outline  that  can  be  found 
on  NFA's  web  site.  New  registrants  can 
also  qualify  through  training  if  they  are 
registered  no  later  than  six  months  after 
the  first  retail,  exchange-traded  contract 
begins  trading. 

The  proposed  interpretive  notice 
explains  that  in  order  to  qualify  as  a 
designated  security  futures  principal, 
current  supervisors  may  take  a  portion 
of  the  training  program  devoted  to 
supervisory  issues  as  well  as  the 
portions  intended  for  all  Associates 
within  six  months  after  the  first  retail, 
exchange-traded  contract  begins  trading. 
After  the  six-month  period,  individuals 
may  qualify  as  a  security  futures 
principal  by  taking  the  training  program 
in  lieu  of  taking  a  supervisory 
proficiency  examination,  provided  those 
individuals  are  qualified  to  act  as  a 
branch  office  manager  no  later  than  six 
months  after  the  first  retail,  exchange- 
traded  contract  begins  trading. 

As  indicated  above,  the  proposed 
interpretive  notice  grandfathers  in 
current  registrants  and  those  who  take 
the  Series  3  and/or  Series  30 
examination  within  six  months  after 
security  futures  begin  trading,  provided 
they  take  an  appropriate  training 
program  before  they  begin  soliciting  for 
security  futures  transactions  or 
supervising  security  futiues  activities. 
The  grandfather  provision  would  expire 
on  December  31,  2006.  Registrants  who 
subsequently  decide  to  engage  in 
security  futm-es  activities  will  be 
required  to  first  take  the  relevaiit 
examinatioiL 

The  proposed  interpretive  notice 
states  that  NFA  Members  and  Associates 
are  not  required  to  notify  NFA  that  they 
have  completed  a  training  program,  but 
Members  must  be  able  to  demonstrate  to 
NFA  during  an  audit  that  those 
registered  individuals  who  are  engaging 
in  security  futures  activities  have 
completed  the  necessary  training. 


2.  Statutory  Basis 

The  rule  change  is  authorized  by,  and 
consistent  with,  section  15A(k)  of  the 
Act.8 


B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  rule  change  will  not  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  Uie  Act  and  the 
Commodity  Exchange  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the     . 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

NFA  did  not  publish  the  rule  changes 
to  the  membership  for  conmient.  NFA 
did  not  receive  comment  letters 
concerning  the  rule  changes. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Pursuant  to  section  19(b)(7)(B)  of  the 
Act,^  the  proposed  rule  change  became 
effective  on  August  26,  2002. 

Within  60  days  of  the  date  of 
effectiveness  of  the  proposed  rule 
change,  the  Commission,  after 
consultation  with  the  CFTC,  may 
simmiarily  abrogate  the  proposed  rule 
change  and  require  that  the  proposed 
rule  change  be  refiled  in  accordance 
with  the  provisions  of  section  19(b)(1)  of 
the  Act.8 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  conflicts  with  the  Act.  Persons 
making  written  submissions  should  file 
nine  copies  of  the  subnoission  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609. 
Comments  also  may  be  submitted 
electronically  to  the  following  e-mail 
address:  rule-comments@sec.gov.  Copies 
of  the  submission,  all  subsequent 
amendments,  all  written  statements 
^  with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Conunission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  these  filings  also  will 
be  available  for  inspection  and  copying 
at  the  principal  office  of  NFA. 
Electronically  submitted  comments  will 
be  posted  on  the  Commission's  Web  site 
{http://www.sec.gov).  All  submissions 


M5  U.S.C.  78o(b)(n). 
M5  U.S.C  78o-3(k)(2)(D). 


"15U.S.C.  78o-3(k). 


115  U.S.C.  78s(b)(7)(B) 
•15U.S.C788{b)tl). 
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should  refer  to  File  No.  SR-NFA-2002- 
04  and  should  be  submitted  by  October 
15.  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  02-24090  Filed  9-20-02;  8:45  am] 

nujNG  CODE  mno-m-p 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3441] 

State  of  Nebraska 

Keith  Coimty  and  the  contiguous 
coimties  of  Arthur,  Deuel,  Garden, 
Lincoln,  McPherson  and  Perkins  in  the 
State  of  Nebraska;  and  Sedgwick  County 
in  the  State  of  Colorado  constitute  a 
disaster  area  as  a  result  of  severe  storms 
and  flooding  that  occurred  on  July  6, 
2002.  Applications  for  loans  for 
physical  damage  as  a  result  of  this 
disaster  may  be  filed  until  the  close  of 
business  on  November  12,  2002  and  for 
economic  injury  until  the  close  of 
business  on  June  13,  2003  at  the  address 
listed  below  or  other  locally  announced 
locations:  Small  Business 
Administration,  Disaster  Area  3  Office, 
4400  Amon  Carter  Blvd.,  Suite  102,  Ft. 
Worth,  TX  76155. 

The  interest  rates  are: 


Percent 

For  Physical  Damage: 
Homeowners  With  Credit  Avall- 
«ible  Elsewhere 

6  750 

Homeowners    Without    Credit 
Available  Elsewhere 

3.375 

Businesses  With  Credit  Avail- 
able Elsewhere 

7.000 

Businesses  and  Non-Profit  Or- 
ganizations   Without    Credit 
Available  Elsewhere 

3500 

Others  (Including  Non-Profit  Or- 
ganizations)     With      Credit 
Available  Elsewhere 

6  375 

For  Economic  Injury: 
Businesses  and  Small  Agricul- 
tural   Cooperatives    Without 
Credit  Available  Elsewt)ere  ... 

3.500 

The  number  assigned  to  this  disaster 
for  physical  damage  is  344111  for 
Nebraska  and  344211  for  Colorado.  The 
number  assigned  to  this  disaster  for 
economic  injury  is  9R5500  for  Nebraska 
and  9R5600  for  Colorado. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  179002  and  179008) 


»17  CFR  20O.3O-3(a)(75). 


Dated:  September  13,  2002. 
Hector  V.  Barreto, 
Administrator 
[FR  Doc.  02-24139  Filed  9-20-02;  8:45  am] 

BHJJNO  COOe  MOS-OI-P 

SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Economic  Injury  Disaster 
#9R53] 

Stat*  of  South  Dakota 

Lawrence  County  and  the  contiguous 
Counties  of  Butte,  Meade  and 
Pennington  in  the  State  of  South  Dakota; 
and  Crook  and  Weston  Counties  in  the 
State  of  Wyoming  constitute  an 
economic  injury  disaster  loan  area  as  a 
result  of  a  forest  fire  that  caused  the 
evacuation  of  two  communities  in 
Lawrence  Coimty  June  29  through  July 
4,  2002.  Eligible  small  businesses  and 
small  agricultiual  cooperatives  without 
credit  available  elsewhere  may  file 
applications  for  economic  injury 
assistance  as  a  result  of  this  disaster 
until  the  close  of  business  on  June  17, 
2003  at  the  address  listed  below  or  other 
locally  announced  locations: 

Small  Business  Administration,  Disaster 
Area  3  Office,  4400  Amon  Carter 
Blvd.,  Suite  102,  FT.  Worth,  TX 
76155.     . 
The  interest  rate  for  eligible  small 

businesses  and  small  agricultural 

cooperatives  is  3.5  percent. 
The  number  assigned  for  economic 

injury  for  this  disaster  is  9R5300  for  the 

State  of  South  Dakota  and  9R5400  for 

the  State  of  Wyoming. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59002) 

Dated:  September  17,  2002. 

Hector  V.  Barreto, 

Administrator. 

tFR  Doc.  02-24140  Filed  9-20-02;  8:45 «m] 

BHJJNG  COOE  a02S-01-P 


SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  Disaster  #3428;  AmdL  10] 
State  of  Texaa 

In  accordance  with  a  notice  received 
from  the  Federal  Emergency 
Management  Agency,  dated  September 
11,  2002,  the  above  numbered 
declaration  is  hereby  amended  to  extend 
the  deadline  for  filing  applications  for 
physical  damages  as  a  result  of  this 
disaster  to  September  30,  2002. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  economic  injury  is 
April  4,  2003. 


(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  September  16,  2002. 
HerlMrt  L.  Mitcliell, 

Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  02-24141  Filed  9-20-02;  8:45  am] 

BHXmQ  CODE  •02S-01-P 


DEPARTMENT  OF  STATE 

[Public  Notice  4134] 

D«termlnatk>n  Pursuant  to  Section 
2(bK2)  of  the  Migration  and  Refugee 
Aasistaace  Act  of  1962,  as  Aniandad 

Pursuant  to  section  2(b)(2)  of  the 
Migration  and  Refugee  Assistance  Act  of 
1961,  as  amended,  22  U.S.C.  2601(b)(2), 
and  the  functions  and  authorities 
delegated  to  the  Secretary  of  State,  or 
his  or  her  delegate,  by  Presidential 
Determination  99-6  of  November  30, 
1998,  and  subsequently  re-delegated  to 
me  by  Delegation  of  Authority  of 
January  5,  1999, 1  hereby  designate 
refugees  bom  Iraq  as  qualifying  for 
assistance  xmder  section  2(b)(2)  of  that 
Act,  and  determine  that  such  assistance 
will  contribute  to  the  foreign  policy 
interests  of  the  United  States. 

This  determination  shall  be 
transmitted  to  the  President  and 
published  in  the  Federal  Register. 

Dated:  August  13,  2002. 
Arthur  E.  De«vey, 

Assistant  Secretary  of  State,  Bureau  of 
Population,  Refugees,  and  Migration, 
Department  of  State. 

[FR  Doc.  02-24119  Filed  9-20-02:  8:45  am] 
BNJJNQ  COOE  4710-S3-P 


DEPARTMENT  OF  STATE 
[PuMIc  Notice  4086] 

Advisory  Panel  to  the  Unltad  States 
Section  of  the  North  Pacific 
Anadromous  Fish  Commission;  Notice 
of  a  Closed  Meeting 

The  Advisory  Panel  to  the  United 
States  Section  of  the  North  Pacific 
Anadromous  Fish  Commission  will 
meet  on  October  7,  2002,  at  the  Hotel 
Hyundai,  29  Semenovskaya  Street, 
Vladivostok,  690090,  Russia.  This 
session  will  involve  discussion  of  the 
Tenth  Annual  Meeting  of  the  North 
Pacific  Anadromous  Fish  Commission, 
to  be  held  on  October  6-11,  2002.  The 
discussion  will  begin  at  8  a.m.  and  is 
closed  to  the  public. 

The  members  of  the  Advisory  Panel 
will  examine  various  options  for  the 
U.S.  position  at  the  Tenth  Annual 
Meeting.  These  considerations  must 
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necessarily  involve  review  of  sensitive 
matters,  the  disclosure  of  which  would 
frustrate  U.S.  participation  at  the 
Annual  Meeting.  Accordingly,  the 
determination  has  been  made  to  close 
the  8:00  a.m.  meeting  pursuant  to 
Section  10(d)  of  the  Federal  Advisory 
Committee  Act  and  5  U.S.C.  Section 
552b(c)(9). 

Requests  for  further  information  on 
the  meeting  should  be  directed  to  Ms. 
Sally  Cochran,  International  Relations 
Officer,  Office  of  Marine  Conservation 
(OES/OMC),  Room  5806,  U.S. 
Department  of  State.  Washington,  DC 
20520-7818.  Ms.  Cochran  can  be 
reached  by  telephone  on  (202)  647-1073 
or  by  FAX  (202)  736-7350. 

Dated:  September-19,  2002. 
Mary  Beth  West, 

Deputy  Assistant  Secretary  for  Oceans  and 
Fisheries,  Department  of  State. 
[FR  Doc.  02-24233  Filed  9-20-02;  8:45  ami 

BILUNG  COOe  4710-09-* 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Notice  No.  PE-2002-55] 

Petitions  for  Exemption;  Summary  of 
Patitions  Received 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petition  for  exemption 
received. 

SUMMARY:  Piirsuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption,  part  11  of  Tide  14,  Code 
of  Federal  Regulations  (14  CFR),  diis 
notice  contains  a  summary  of  a  certain 
petition  seeking  relief  from  specified 
requirements  of  14  CFR.  The  purpose  of 
this  notice  is  to  improve  the  public's 
awareness  of,  and  participation  in,  this 
aspect  of  FAA's  regulatory  activities. 
Neither  publication  of  this  notice  nor 
the  inclusion  or  omission  of  information 
in  the  summary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  October  14,  2002. 
ADDRESSES:  Send  comment  on  the 
petition  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  Plaza  401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  You  must  identify  the 
docket  number  FAA-2002-12894  at  the 
beginning  of  your  comments.  If  you 
wish  to  receive  confirmation  that  the 


FAA  received  your  conunents,  include  a 
self-addressed,  stamped  postcard. 
You  may  also  submit  comments 
through  the  Internet  to 
http://dms.dot.gov.  You  may  review  the 
public  docket  containing  the  petition, 
any  comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Dockets  Office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 
of  the  NASSIF  Building  at  the 
Department  of  Transportation  at  the 
above  address.  Also,  you  may  review 
public  dockets  on  the  Internet  at  http:/ 
/dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Boylon  (425-227-1152). 
Transport  Airplane  Directorate  (ANM- 
113),  Federal  Aviation  Administration, 
1601  Lind  Ave  SW.,  Renton,  WA 
98055-4056;  or  Vanessa  Wilkins  (202- 
267-8029),  Office  of  Rulemaking  (ARM- 
1),  Federal  Aviation  Administration, 
800  Independence  Avenue,  SW., 
Washington,  DC  20591. 

This  notice  is  published  pursuant  to  14 
CFR  11.85  and  11.91. 

Issued  in  Washington,  DC,  on  September 
17,  2002. 
Donald  P.  Byrne, 
Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Exemption 

Docket  No. :  FAA-2002-1 2894. 

Petitioner.  Lockheed  Martin. 

Section  of  14  CFR  Affected:  SFAR  88. 

Description  of  Relief  Sought:  To 
permit  five  Lockheed  Model  DC-9-30 
(C9-B)  military  airplanes  to  operate 
until  June  2003  without  meeting  the 
requirements  of  SFAR-88. 

[FR  Doc.  02-24129  Filed  9-20-02;  8:45  am] 

BiLUNG  COOE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Air  Traffic  Procedures  Advisory 
Committee 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  that  a  meeting  of 
the  Federal  Aviation  Administration  Air 
Traffic  Procedures  Advisory  Committee 
(ATP AC)  will  be  held  to  review  present 
air  traffic  control  procedures  and 
practices  for  standardization, 
clarification,  and  upgrading  of 
terminology  and  procedures. 
DATES:  The  meeting  will  be  held  from 
October  7-10,  2002,  from  1  p.m.  to  4:30 
p.m.  on  Monday,  October  7,  and  from  9 


a.m.  to  4:30  p.m.,  Tuesday,  October  8  to 
Thursday.  October  10. 

ADDRESSES:  The  meeting  will  be  held  at 
NATCA  Headquarters.  1325 
Massachusetts  Avenue,  NW., 
Washington,  DC  20005. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

David  W.  Madison.  Acting  Executive 
Director.  ATPAC.  Air  Traffic  Planning 
and  Procedures,  800  Independence 
Avenue.  SW..  Washington,  DC  20591, 
telephone  (202)  267-3725 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  App.2),  notice  is  hereby 
given  of  a  meeting  of  the  ATPAC  to  be 
held  October  7  through  October  10. 
2002.  at  NATCA  Headquarters,  1325 
Massachusetts  Avenue,  NW., 
Washington,  DC  20005. 

The  agenda  for  this  meeting  will 
cover:  a  continuation  of  the  Committee's 
review  of  present  air  traffic  control 
procedures  and  practices  for 
standardization,  clarification,  and 
upgrading  of  terminology  and 
procedures.  It  will  also  include: 

1.  Approval  of  Minutes. 

2.  Submission  and  Discussion  of 
Areas  of  Concern. 

3.  Discussion  of  Potential  Safety 
Items. 

4.  Report  from  Executive  Director. 

5.  Items  of  Interest. 

6.  Discussion  and  agreement  of 
location  and  dates  for  subsequent 
meetings. 

Attendance  is  open  to  the  interested 
public  but  limited  to  the  space 
available.  With  the  approval  of  the 
Chairperson,  members  of  the  public  may 
present  oral  statements  at  the  meeting. 
Persons  desiring  to  attend  and  persons 
desiring  to  present  oral  statements 
should  notify  the  person  listed  above 
not  later  than  October  4,  2002.  The  next 
quarterly  meeting  of  the  FAA  ATPAC  is 
planned  to  be  held  from  January  13-17, 
2003,  in  Orlando.  Florida. 

Any  member  of  the  public  may 
present  a  written  statement  to  the 
Committee  at  any  time  at  the  address 
given  above. 

Issued  in  Washington,  DC,  on  September 
12,  2002. 

David  W.  Madison, 
Acting  Executive  Director,  Air  Traffic 
Procedures  Advisory  Committee. 
(FR  Doc.  02-24132  Filed  9-20-02;  8:45  am] 
BMJJNG  COOE  4910-13-M 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA  Program  IMafiagament 
Committee 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  RTCA  Program 
Management  Committee  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of  the 
RTCA  Program  Management  Committee. 
DATES:  The  meeting  will  be  held 
October  10,  2002  starting  at  9  a.m. 
ADDRESSES:  The  meeting  vnll  be  held  at 
RTCA,  Inc..  1828  L  Street.  NW..  Suite 
805,  Washington,  DC  20036. 
FOR  FURTHER  INFORMATION  CONTACT: 
RTCA  Secretariat,  1828  L  Street.  NW., 
Suite  850,  Washington,  DC  20036; 
telephone  (202)  833-9339;  fax  (202) 
833-9339;  fax  (202)  833-9434;  Web  site 
http://www.rtca.org. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (P.L.  92-463,  5 
U.S.C.  appendix  2).  notice  is  hereby 
given  for  a  Program  Management 
Committee  meeting.  The  agenda  will 
include: 

•  October  10: 

•  Opening  Session  (Welcome  and 
Introductory  Remarks,  Review/ Approve 
Summaiv  of  Previous  Meeting) 

•  Publication  Consideration) 
Approval: 

•  Final  Draft,  Minimimi  Operational 
Performance  Standards  for  Required 
Navigation  Performance  for  Area 
Navigation,  RTCA  Paper  No.  228-02/ 
PMC-236,  prepared  by  SC-181. 

•  Discussion: 

•  Special  Committee  Chairman's 
Reprots 

•  Action  Item  Review: 

•  Review/Status — ^All  Open  Action 
Items. 

•  Other  Business: 

•  Discussion — Portable  Electronic 
Devices. 

•  EUROCAE  Activity— VDL  Mode  4 
Standardization 

•  Closing  Session  (Other  Business, 
Doamient  Production,  Data  and  Place  of 
Next  Meeting,  Adjourn). 

Attendance  is  ofran  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairmen, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  person 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section.  Members  of  the  public 
may  present  a  written  statement  to  the 
committee  at  any  time. 


Issued  in  Washington,  DC,  on  September 
16,  2002. 

Norman  Fuiisald, 

Deputy  Director.  System  Architecture  and 
investment  Analysis. 

[FR  Doc.  02-24131  Filed  9-20-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  to  Rule  on  Application 
02-02-C-OO-BZN  to  Impose  and  Use 
the  Revenue  from  a  Passenger  Facility 
Charge  (PFC)  at  Gallatin  Field  Airport, 
Submitted  by  the  Gallatin  Airport 
Authority,  Gallatin  Field  Airport, 
Belgrade,  MT 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  PFC 
revenue  at  Gallatin  Field  Airport  under 
the  provisions  of  49  U.S.C.  40117  and 
part  158  of  the  Federal  Aviation 
Regulations  (14  CFR  part  158). 
DATES:  Comments  must  be  received  on 
or  before  October  23,  2002. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  David  S.  Stelling,  Manager; 
Helena  Airports  District  Office,  HLN- 
ADO;  Federal  Aviation  Administration; 
FAA  Building.  Suite  2;  2725  Skyway 
Drive,  Helena.  Montana  59602-1213. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Ted  Mathis, 
Airport  Director:  850  Gallatin  Field 
Road.  Suite  #6,  Belgrade,  Montana 
59714. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  Gallatin  Field 
Airport,  imder  §  158.23  of  part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  S.  Stelling,  Manager;  Helena 
Airports  District  Office,  HLN-ADO; 
Federal  Aviation  Administration;  FAA 
Building,  Suite  2;  2725  Skyway  Drive, 
Helena,  Montana  59602-1213.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  nde  and  invites  public 
comment  on  the  application  02-02-C- 
00-B2iN  to  impose  and  use  PFC  revenue 
at  Gallatin  Field  Airport,  tmder  the 
provisions  of  49  U.S.C.  40117  and  part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  part  158). 


On  September  12,  2002,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  Gallatin  Airport  Authority, 
Gallatin  Field  Airport,  Belgrade, 
Montana,  was  substantially  complete 
with  the  requirements  of  §  158.25  of  part 
18.  The  FAA  will  approve  or  disapprove 
the  application,  in  whole  or  in  part,  no 
later  than  December  12,  2002.  The 
follovdng  is  a  brief  overview  of  the 
application. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date:  May  1. 
2002. 

Proposed  charge  expiration  date: 
April  1,  2006. 

Total  requested  for  use  approval: 
$1,790,000. 

Brief  description  of  proposed  project: 
Construct  equipment  storage  building; 
expand  terminal  apron;  acquire  broom 
sweeper  truck;  rehabilitate  taxiways  A. 
B.  C,  D,  E,  and  the  portion  of  Runway 
3/21  between  taxiways  A  and  Runway 
12-30;  and  rehabilitate  Runway  12/30. 

Class  or  classes  of  air  carriers,  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFC's:  Air  Taxi/ 
Commercial  Operators  (ATCO)  filing 
FAA  form  1800-31. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  die  FAA 
Regional  Airports  Office  located  at: 
Federal  Aviation  Administration, 
Northwest  Mountain  Region.  Airports 
Division.  ANM-600. 1601  Lind  Avenue 
SW..  Suite  315.  Renton.  WA  98055- 
4056. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Gallatin 
Field  Airport. 

Issued  in  Renton,  Washin^on,  on 
September  12,  2002. 
David  A.  Field, 

Manager.  Planning,  Programming  and 
Capacity  Branch,  Northwest  Mountain 
Region. 

(RR  Doc.  02-24133  Filed  7-20-02;  8:45  am] 
BNJJNO  COOE  4»10-1»-M 
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summary:  This  notice  announces  the 
availability  of  and  requests  comments 
on  a  proposed  Advisory  Circular  (AC) 
about  integrated  modular  avionics 
hardware  elements  (IMA).  The  proposed 
AC  estabhshes  an  acceptable  means  to 
obtain  Federal  Aviation 
Administration's  (FAA)  airworthiness 
approval  to  install  an  Integrated 
Modular  Avionics  (IMA)  System  that 
uses  hardware  elements  authorized 
under  Technical  Standard  Order  (TSO)- 
C153.  Integrated  Modular  Avionics 
Hardware  Elements. 
DATES:  Comments  must  be  received  on 
or  before  October  12,  2002. 
ADDRESSES:  Send  all  comments  on  the 
proposed  AC  to:  Technical  Programs  & 
Continued  Airworthiness  Branch,  AIR- 
120.  Aircraft  Engineering  Division, 
Aircraft  Certification  Service,,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW.,  Room  835, 
Washington,  DC  20591.  Or  deliver 
comments  to:  Federal  Aviation 
Administration  (FAA),  Room  835,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591.  Comments  must 
identify  the  AC  file  number. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  Lewis,  Technical  Programs  & 
Continued  Airworthiness  Branch,  AIR- 
120,  Aircraft  Engineering  Division, 
Aircraft  Certification  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW.,  Room  835, 
Washington,  DC  20591;  Telephone  (202) 
493-4841;  Fax  (202)  267-5340;  e-mail 
address:  John.Lewis@faa.gov. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

You  are  invited  to  comment  on  the 
proposed  AC  by  submitting  written 
data,  views,  or  arguments  to  the  above- 
specified  address.  Comments  received 
on  the  proposed  AC  may  be  examined, 
before  and  after  the  comment  closing 
date,  in  Room  835,  FAA  Headquarters 
Building  (FOB-lOA),  800  Independence 
Avenue,  SW..  Washington,  DC  20591, 
weekdays  except  Federal  holidays, 
between  8:30  a.m.  and  4:30  p.m.  The  * 
Director,  Aircraft  Certification  Service 
will  consider  all  commimications 
received  on  or  before  the  closing  date 
before  issuing  the  final  AC. 

Background 

Traditionally,  avionics  systems 
consisted  of  dedicated  Line  Replaceable 
Units  (LRUs)  which  performed  specific 
functions  such  as  autoflight,  flight 
management,  and  flight  deck  display. 
TSOs  were  written  for  these  LRUs  and 
their  functions.  Advancements  in  digital 
technology  have  created  a  trend  toward 
higher  levels  of  integration  and 


modularity.  In  many  modem  integrated 
systems,  software  determines 
functionality,  while  hardware  serves  as 
a  platform  for  input,  output,  data 
storage,  and  software  execution.  Since 
these  basic  attributes  tend  to  be  similar 
for  various  applications,  efficiencies  can 
be  gained  by  using  various  types  of 
generic  airborne  hardware  elements  to 
execute  these  functions. 

This  AC  provides  guidance  on 
obtaining  Federal  Aviation 
Administration's  (FAA)  airworthiness 
approval  to  install  Integrated  Modular 
Avionics  (IMA)  systems  that  implement 
TSO-C153  authorized  hardware 
elements.  TSO-C153  refers  to  these 
hardware  elements  as  "IMA  hardware 
elements,"  which  includes  modules, 
cabinets,  or  racks.  A  module  may 
contain  software  to  enable  electronic 
part  marking  and/or  future  loading  of 
functional  software.  These  modules  will 
not  function  without  being  installed  in 
specific  cabinets  or  racks.  Module  types 
may  include  data  processing  modules, 
power  supply  modules,  communication 
and  data  bus  modules,  or  others. 
Cabinets  or  racks  are  used  to  host  IMA 
modules.  These  cabinets  or  racks  may 
be  simple  mechanictd  enclosures,  or 
they  may  incorporate  active  cooling 
elements,  power  supplies, 
communication  interfaces,  backplanes 
for  data  and  power,  or  any  combination 
of  these  features. 

How  To  Obtain  Copies 

You  may  see  and  obtain  a  copy  of  the 
proposed  AC  through  the  FAA  Web  site 
at  www.airweb.faa.gov  by  selecting 
"Draft  Advisory  Circulars,"  or  by 
inquiring  at  the  office  listed  under  "For 
Further  Information  Contact."  Copies  of 
Document  Nos.  RTCA/DO-160D 
(Change  2),  RTCA/DO-178B,  and 
RTCA/DO-254  may  be  purchased  form 
the  RTCA  Inc.,  1828  L  Street,  NW.,  Suite 
807,  Washington,  DC  20036  (Web  site: 
http://www.rtca.org).  You  can  obtain 
Aviation  Recommended  Practice 
niunber  ARP-4754  from  the  Society  of 
Automotive  Engineers,  Inc.,  400 
Commonwealth  Drive,  Warrendale,  PA 
15096-0001  (Web  site:  http:// 
www.sae.org). 

You  may  inspect  the  RTCA 
documents  at  the  FAA  office  location 
listed  under  ADDRESSES.  However, 
RTCA  documents  are  copyrighted  and 
may  not  be  reproduced  without  the 
written  consent  of  RTCA,  Inc. 


Issued  in  Washington,  DC,  on  September 
16,  2002. 
David  W.  Hempe. 

Acting  Manager,  Aircraft  Engineering 
Division,  Aircraft  Certification  Service. 
IFR  Doc.  02-24130  Filed  9-20-02;  8:45  am] 
BNJJNQ  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Policy  Statement  No.  ANM-01-115-111 

Certification  of  Strengthened  Flight 
Decic  Doors  on  Transport  Category 
Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  final  policy  statement; 
request  for  comments. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  the 
availability  of  final  policy  concerning 
certification  of  strengthened  flightdeck 
doors. 

DATES:  Send  your  comments  on  or 
before  October  23,  2002. 
ADDRESSES:  Address  your  comments  to 
the  individual  identified  under  FOR 
FURTHER  INFORMATION  CONTACT. 
FOR  FURTHER  INFORMATION  CONTACT.  Jeff 
Gardlin,  Federal  Aviation 
Administration,  Transport  Airplane 
Directorate,  Transport  Standards  Staff, 
Airframe/Cabin  Safety  Branch,  ANM- 
115, 1601  Lind  Avenue  SW.,  Renton, 
WA  98055-4056;  telephone  (425)  227- 
2136;  fax  (425)  227-1320;  e-mail: 
jeff.gardlin@faa  .gov. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

The  final  policy  is  available  on  the 
Internet  at  the  following  address :/ittp;// 
www.faa.gov/certification/aircraft/ 
anminfo/finalpaper.cfm.  If  you  do  not 
have  access  to  the  Internet,  you  can 
obtain  a  copy  of  the  policy  statement  by 
contacting  the  person  listed  imder  FOR 
FURTHER  INFORMATION  CONTACT.. 

The  FAA  invites  your  comments  on 
this  final  policy.  We  will  accept  your 
comments,  data,  views,  or  arguments  by 
letter,  fax,  or  e-mail.  Send  your 
comments  to  the  person  indicated  in 
FOR  FURTHER  INFORMATION  CONTACT. 
Mark  your  comments,  "Comments  to 
Policy  Statement  No.  ANM-01-115- 

11." 

Use  the  following  format  when 
preparing  your  comments. 

•  Organize  your  comments  issue-by- 
issue. 

•  For  each  issue,  state  what  specific 
change  you  are  requesting  to  the  final 
policy. 
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•  Include  justification,  reasons,  or 
data  for  each  change  you  are  requesting. 

We  also  welcome  comments  in 
support  of  the  final  policy. 

We  will  consider  all  communications 
received  on  or  before  the  closing  date 
for  comments.  We  may  change  the  final 
policy  because  of  the  comments 
received. 

Background 

The  final  policy  provides  all  transport 
airplane  programs  an  acceptable  mediod 
of  compliance  with  14  CFR  part  25  for 
intrusion  resistance  and  ballistic 
protection  of  flightdeck  doors.  The 
Frequently  Asked  Questions  (FAQ) 
section  has  also  been  updated. 

Issued  in  Renton,  Washington,  on 
September  12,  2002. 

Vi  L.  Lipski, 

Manager,  Transport  Airplane  Directorate. 
Aircraft  Certification  Service. 

[PR  Doc.  02-24134  Filed  9-20-02: 8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

FMIeral  Highway  Administration 

Planning  Study:  Lyon,  CaldvMll, 
Hopkins,  Webstar,  and  Hsndarson 
Countias  in  Kentucky 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  of  its  intent 
to  initiate  a  planning  study  for  a 
proposed  highway  project  in  the 
southwestern  portion  of  Kentucky, 
located  between  Eddyville  &nd 
Henderson,  Kentucky. 
FOR  FURTHER  INFORMATiON  CONTACT: 
Evan  J.  Wisniewski,  Project 
Development  Team  Leader,  Federal 
Highway  Administration,  330  West 
Broadway.  Frankfort,  KY  40601, 
Telephone:  (502)  223-6740,  e-mail: 
evan.wisniewski@fhwa.dot.gov;  or  Ms. 
Annette  Co£Fey,  Director,  Division  of 
Planning.  Kentucky  Transportation 
Cabinet,  125  Holmes  Street,  Frankfort, 
KY  40622,  Telephone:  (502)  564-7183, 
e-mail:  Annette.coffey@mail.stat.ku.us. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

An  electronic  copy  of  this  docimient 
may  be  downloaded  by  using  a 
computer,  modem  and  suitable 
communications  software  from  the 
Government  Printing  Office's  Electronic 
Bulletin  Board  Service  at  (202)  512- 
1661.  Internet  users  may  reach  the 
Office  of  the  Federal  Register's  home 


page  at  http://www.nara.gov/fedreg  and 
the  Government  Printing  Office's  Web 
page  at  http://www.access.gpo.gov.nara. 

Background 

The  1-69  project  is  part  of  a  proposed 
"High  Priority  Corridor"  of  national 
significance  (Corridor  18)  that  extends 
from  the  Canadian  border  at  Port  Huron, 
Michigan,  to  the  Mexican  border  in  the 
Lower  Rio  Grande  Valley  of  Texas,  in 
accordance  vnth  the  legislative  intent  of 
the  Intermodel  Surfiace  Transportation 
Efficiency  Act  (ISTEA)  of  1991  and 
subsequent  federal  transportation 
legislation.  Segments  of  the  corridor 
across  Kentucky  are  in  various  stages  of 
project  development.  This  study  will 
address  alternatives  and  issues  related 
to  the  development  of  an -interstate 
highway  between  Eddyville  and 
Henderson  that  will  improve  travel 
within  the  study  area  and  become  a 
segment  of  the  national  1-69  corridor. 

During  this  study,  comments  will  be 
gathered  bom  appropriate  federal,  state, 
and  local  agencies,  as  well  as  other 
interested  persons  and  the  general 
public,  in  accordance  with  requirements 
set  forth  in  the  National  Environmental 
Policy  Act  (NEPA)  of  1969  and 
subsequent  federal  regulations  and 
guidelines  developed  by  the  Executive 
Office  of  the  President's  Coimcil  on 
Environmental  Quality  and  the  United 
States  £)epartment  of  Transportation  for 
the  implementation  of  the  NEPA 
process. 

This  study  will  include  a  scoping 
process  for  the  early  identification  of 
potential  alternatives  and 
environmental  issues  related  to  the 
proposed  project.  At  this  time,  the  level 
of  environmental  documentation  that 
will  ultimately  be  prepared  is  not 
known.  However,  if  an  Environmental 
Impact  Statement  (EIS)  is  prepared  for 
the  proposed  project  in  the  future,  the 
information  gained  through  the  scoping 
process  in  this  planning  study  may  be 
used  as  input  to  the  scoping  process  for 
the  development  of  that  EIS.  If  an  EIS 
is  prepared  in  the  future,  written 
comments  on  the  scope  of  alternatives 
and  impacts  will  still  be  considered  at 
that  time,  after  the  filing  of  the  Notice 
of  Intent  (NOI). 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  "Highway  Planning 
and  Construction."  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.)  (23  U.S.C  315;  49  CFR  1.48) 


Issued  on:  September  16,  2002. 
Evan  ).  Wisniewski, 
Prefect  Delivery  Team  Leader,  Kentucky 
Division,  Frankfort.  KY  40601 . 
[PR  Doc.  02-24020  Filed  9-20-02;  8:45  am) 
MIMQ  COM  4tie-a>-H 

DEPARTMENT  OF  TRANSPORTATION 

Natkmal  Highway  Traffic  Safaly 
Administration 

[Docket  Na  NHTSA-2002-13333] 

Notica  of  Raoalpt  of  Patltion  for 
DscMon  thai  Nonconforming  1997 
BMW  850  Sariaa  Paaaangar  Cara  Ars 
ciigHNs  ror  imponaiion 

agency:  National  Highway  Traffic 

Safety  Administration,  DOT. 

ACTION:  Notice  of  receipt  of  petition  for 

decision  that  nonconforming  1997  BMW 

850  Series  passenger  cars  are  eligible  for 

importation. 

SUMMARY:  This  document  announces 
receipt  by  the  National  Highway  Traffic 
Safety  Administration  (NHTSA)  of  a 
petition  for  a  decision  that  1997  BMW 
850  Series  passenger  cars  that  were  not 
originally  manufactured  to  comply  with 
all  applicable  Federal  motor  vehide 
safety  standards  are  eligible  for 
importation  into  the  United  States 
because  (1)  they  are  substantially 
similar  to  vehicles  that  were  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  that  were 
certified  by  their  manufacturer  as 
complying  with  the  safety  standards, 
and  (2)  they  are  capable  of  being  readily 
altered  to  conform  to  the  standards. 
DATES:  The  closing  date  for  comments 
on  the  petition  is  October  23,  2002. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket 
Management,  Room  PL-401,  400 
Seventh  St.,  SW.,  Washington,  DC 
20590.  [Docket  hours  are  from  9  a.ml  to 
5  p.m.]. 

FOR  FURTHER  INTOnMATION  CONTACT: 
Luke  Loy,  Office  of  Vehicle  Safety 
Compliance,  NHTSA  (202-366-5308). 
SUPPLEMENTARY  MFORMATION: 

Background 

Under  49  U.S.C.  30141(a)(1)(A),  a 
motor  vehicle  that  was  not  originally 
manufectured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufectured  for  importation 
into  and  sale  in  the  United  States, 
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certified  under  49  U.SC.  30115,  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  vfho  have  registered  with 
NHTSA  pursuant  to  49  CFR  part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

J.K.  Technologies,  L.L.C.  of  Baltimore, 
Maryland  ("J.K.")  (Registered  Importer 
90-006)  has  petitioned  NHTSA  to 
decide  whether  1997  BMW  850  Series 
passenger  cars  are  eligible  for 
importation  into  the  United  States.  The 
vehicles  which  J.K.  believes  are 
substantially  similar  are  1997  BMW  850 
Series  passenger  cars  that  were 
manufactured  for  importation  into,  and 
sale  in,  the  United  States  and  certified 
by  their  manufacturer,  Bayerische 
Motoren  Werke,  A.G.,  as  conforming  to 
all  applicable  Federal  motor  vehicle 
safety  standards. 

The  petitioner  claims  that  it  carefully 
compared  non-U.S.  certified  1997  BMW 
850  Series  passenger  cars  to  their  U.S.- 
certified  counterparts,  and  found  the 
vehicles  to  be  substantially  similar  with 
respect  to  compliance  with  most  Federal 
motor  vehicle  safety  standards. 

J.K.  submitted  imormation  with  its 
petition  intended  to  demonstrate  that 
non-U.S.  certified  1997  BMW  850  Series 
passenger  cars,  as  originally 
manufactured  for  sale  in  Europe, 
conform  to  many  Federal  motor  vehicle 
safety  .standards  in  the  same  manner  as 
their  U.S.  certified  counterparts,  or  are 
capable  of  being  readily  altered  to 
conform  to  those  standards. 

Specifically,  the  petitioner  claims  that 
non-U.S.  certified  1997  BMW  850  Series 
passenger  cars  are  identical  to  their  U.S. 
certified  coimterparts  with  respect  to 
compliance  with  Standard  Nos.  102 
Transmission  Shift  Lever  Sequence 
*  *  *,  103  Defrosting  and  Befogging 
Systems.  104  Windshield  Wiping  and 
Washing  Systems.  105  Hydraulic  Brake 
Systems.  106  Brake  Hoses.  109  New 
Pneumatic  Tires,  113  Hood  Latch 
Systems.  116  Brake  Fluid.  118  Power 
Window  Systems.  124  Accelerator 
Control  Systems.  135  Passenger  Car 
Brake  Systems.  201  Occupant  Protection 


in  Interior  Impact.  202  Head  Restraints. 
204  Steering  Control  Rearward 
Displacement.  205  Glazing  Materials. 
206  Door  Locks  and  Door  Retention 
Components.  207  Seating  Systems.  209 
Seat  Belt  Assemblies.  210  Seat  Belt 
Assembly  Anchorages.  212  Windshield 
Retention,  214  Side  Impact  Protection, 
216  Roof  Crush  Resistance.  219 
Windshield  Zone  Intrusion.  301  Fuel 
System  Integrity,  and  302  Flammability 
of  Interior  Materials. 

The  petitioner  states  that  because  the 
vehicles  are  equipped  with  a  factory 
installed  anti-theft  system,  the  are 
exempt  from  the  parts  marking 
requirements  of  the  Theft  Prevention 
Standard  at  49  CFR  part  541. 

With  regard  to  compliance  with  the 
Bumper  Standard  foimd  in  49  CFR  part 
581,  the  petitioner  claims  that  the 
vehicles  are  equipped  with  bumpers 
and  support  structures  identical  to-those 
used  on  U.S.  certified  models. 

The  petitioner  also  contends  that  the 
vehicles  are  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  (a)  Inscription  of  the  word 
"brake"  on  the  dash  in  place  of  the 
international  ECE  warning  symbol;  (b) 
replacement  of  the  speedometer  with  a 
imit  reading  in  miles  per  hour.  The 
petitioner  states  that  the  entire 
instrument  cluster  will  be  changed  to 
the  U.S.-model  component. 

Standard  No.  108  Lamps.  Reflective 
Devices  and  Associated  Equipment:  (a) 
Installation  of  U.S.-model  headlamps 
and  front  sidemarker  lights,  (b) 
installation  of  U.S.-model  taillamp 
assemblies  and  associated  rear  side 
marker  lamps,  (c)  installation  of  a  U.S.- 
model  high  mounted  stop  lamp,  if  the 
vehicle  is  not  already  so  equipped. 

Standard  No.  110  Tire  Selection  and 
Rims:  Installation  of  a  tire  information 
placard. 

Standard  No.  Ill  Rearview  Mirror: 
Replacement  of  the  passenger  side 
rearview  mirror  with  a  U.S.-model 
component,  or  inscription  of  the 
required  warning  statement  on  that 
mirror. 

Standard  No.  114  Theft  Protection: 
Installation  of  a  warning  buzzer  and  a 
warning  buzzer  micro  switch  in  the 
steering  lock  assembly. 

Standard  No.  208  Occupant  Crash 
Protection:  (a)  Inspection  of  all  vehicles 
and  installation  of  a  seat  belt  warning 
buzzer  on  vehicles  that  are  not  already 
so  equipped  or  reprogramming  of  the 
buzzer  to  meet  the  standard;  (b) 
inspection  of  all  vehicles  and 
replacement  of  the  driver's  and 
passenger's  side  air  bags  and  seat  belts 
with  U.S.-model  components  on 


vehicles  that  are  not  already  so 
equipped.  Petitioner  states  that  the  front 
and  rear  outboard  designated  seating 
positions  have  combination  lap  and 
shoulder  belts  that  are  self-tensioning 
and  that  release  by  means  of  a  single  red 
pushbutton. 

The  petitioner  also  states  that  a 
vehicle  identification  plate  must  be 
affixed  to  the  vehicles  near  the  left 
windshield  post  and  a  reference  and 
certification  label  must  be  affixed  in  the 
area  of  the  left  front  door  post  to  meet 
the  requirements  of  49  CFR  part  565. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  niunber  and  be  submitted 
to:  Docket  Management,  Room  PL-401, 
400  Seventh  St.,  SW.,  Washington,  DC 
20590.  (Docket  hours  are  from  9  am  to 
5  pm).  It  is  .requested  but  not  required 
that  10  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date         ^ 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(b)(1);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1 .50  and  501 .8. 

Issued  on:  September  18,  2002. 
Marilynne  Jacobs, 

Director,  Office  of  Vehicle  Safety  Compliance. 
[FR  Doc.  02-24125  Filed  9-20-02;  8:45  am) 
nULMQ  COM  4»10-6»-P 


DEPARTMENT  OF  TRANSPORTATION 

National  HIghvvay  Traffic  Sataty 
Administration 

[Docket  No.  NHTSA-2002-13332] 

Notice  of  Receipt  of  Petition  for 
Decision  That  Nonconforming  1993 
Mercedes  Benz  S  Series  Passenger 
Cars  Are  Eligible  for  Importation 

agency:  National  Highway  Traffic 
Safety  Administration,  DOT. 
action:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1993 
Mercedes  Benz  S  Series  passenger  cars 
are  eligible  for  importation. 

summary:  This  document  announces 
receipt  by  the  National  Highway  Traffic 
Safety  Administration  (NHTSA)  of  a 
petition  for  a  decision  that  1993 
Mercedes  Benz  S  Series  passenger  cars 
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that  were  not  originally  manu&ctured  to 
comply  with  all  applicable  Federal 
motor  vehicle  safety  standards  are 
eligible  for  importation  into  the  United 
States  because  (1)  they  are  substantially 
similar  to  vehicles  that  were  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  that  were 
certified  by  their  manufacturer  as 
complying  with  the  safety  standards, 
and  (2)  they  are  capable  of  being  readily 
altered  to  conform  to  the  standards. 
DATES:  The  closing  date  for  comments 
on  the  petition  is  October  23,  2002. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  noticejiumber, 
and  be  submitted  to:  Docket 
Management,  Room  PL-401,  400 
Seventh  St.,  SW..  Washington,  DC 
20590.  [Docket  hours  are  frtim  9  a.m.  to 
5  p.m.]. 

FOR  FURTHER  INFORMATION  CONTACT: 
Luke  Loy,  Office  of  Vehicle  Safety 
Compliance,  NHTSA  (202-366-5308). 
SUPPl^MENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  30141(a)(1)(A),  a 
motor  vehicle  that  was  not  originally 
manufactiu"ed  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certffied  under  49  U.S.C.  30115,  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  part  592.  As 
specffied  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

Simshine  Car  Import  L.C.  of  Cape 
Coral,  Florida  ("SCI")  (Registered 
Importer  01-289)  has  petitioned  NHTSA 
to  decide  whether  1993  Mercedes  Benz 
S  Series  passenger  cars  are  eligible  for 
importation  into  the  United  States.  The 
vehicles  which  SCI  believes  are 
substantially  similar  are  1993  Mercedes 
Benz  S  Series  passenger  cars  that  were 


manufactiired  for  importation  into,  and 
sale  in,  the  United  States  and  certified 
by  their  manufacturer  as  conforming  to 
all  applicable  Federal  motor  vehicle 
safety  standards. 

The  petitioner  claims  that  it  carefully 
compared  non-U.S.  certified  1993 
Mercedes  Benz  S  Series  passenger  cars 
to  their  U.S. -certified  counterparts,  and 
fotmd  the  vehicles  to  be  substantially 
similar  with  respect  to  compliance  with 
most  Federal  motor  vehicle  safety 
standards. 

SCI  submitted  information  with  its 
petition  intended  to  demonstrate  that 
non-U.S,  certified  1993  Mercedes  Benz 
S  Series  passenger  cars,  as  originally 
manufactured,  conform  to  many  Federal 
motor  vehicle  safety  standards  in  the 
same  manner  as  their  U.S.  certified 
counterparts,  or  are  capable  of  being 
readily  altered  to  conform  to  those 
standards. 

Specifically,  the  petitioner  claims  that 
non-U.S.  certified  1993  Mercedes  Benz 
S  Series  passenger  cars  are  identical  to 
their  U.S.  certified  counterparts  with 
respect  to  compliance  with  Standard 
Nos.  102  Transmission  Shift  Lever 
Sequence*  *  *.  103  Defrosting  and 
Befogging  Systems,  105  Hydraulic  Brake 
Systems,  106  Brake  Hoses.  109  New 
Pneumatic  Tires,  113  Hood  Latch 
Systems,  116  Brake  Fluid,  124 
Accelerator  Control  Systems,  201 
Occupant  Protection  in  Interior  Impact. 
202  Head  Restraints.  204  Steering 
Control  Rearward  Displacement,  205 
Glazing  Materials.  206  Boor  Locks  and 
Boor  Retention  Components,  207 
Seating  Systems,  209  Seat  Belt 
Assemblies,  210  Seat  Belt  Assembly 
Anchorages,  216  Roof  Crush  Resistance, 
219  Windshield  Zone  Intrusion,  301 
Fuel  System  Integrity,  and  302 
Flammability  of  Interior  Materials. 

In  addition,  the  petitioner  claims  that 
the  vehicles  comply  with  the  Bumper 
Standard  found  in  49  CFR  part  581. 

The  petitioner  also  contends  that  the 
vehicles  are  capable  of  being  readily 
altered  to  ^eet  the  following  standards, 
in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Bisplays:  (a)  Inscription  of  the  word 
"brake"  on  the  dash  in  place  of  the 
international  ECE  warning  symbol;  (b) 
replacement  of  the  speedometer  with 
one  that  reads  in  miles  per  hours. 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment:  (a) 
Installation  of  U.S.-model  headlamps 
and  front  side  marker  lights;  (b) 
installation  of  U.S.-model  tail  lamp 
assemblies  which  incorporate  rear  side 
marker  lights;  (c)  installation  of  a  U.S.- 
model  center  high  mounted  stop  light 
assembly. 


Standard  No.  110  Tire  Selection  and 
Rims:  Installation  of  a  tire  information 
placard. 

Standard  No.  Ill  Rearview  Mirror: 
Replacement  of  the  passenger  side 
rearview  mirror  with  a  U.S.-model 
component. 

Standard  No.  114  Theft  Protection: 
Installation  of  a  warning  buzzer  and  a 
warning  buzzer  micro  switch  in  the 
steering  lock  assembly. 

Standard  No.  118  Power  Window 
Systems:  Installation  of  a  relay  in  the 
power  window  system  so  that  the 
windows  will  not  operate  with  the 
ignition  off. 

Standard  No.  208  Occupant  Crash 
Protection:  (a)  Installation  of  a  seat  belt 
warning  buzzer,  wired  to  the  seat  belt 
latch;  (b)  inspection  of  all  vehicles  and 
replacement  of  the  driver's  and 
passenger's  side  air  bags,  control  units, 
sensors,  and  seat  belts  with  U.S.-model 
components  on  vehicles  that  are  not 
already  so  equipped.  Petitioner  states 
that  the  front  and  rear  outboard 
designated  seating  positions  have 
combination  lap  and  shoulder  belts  that 
are  self-tensioning  and  that  release  by 
means  of  a  single  red  pushbutton  and 
that  there  is  a  lap  belt  at  the  rear  center 
designated  seating  position.  Petitioner 
further  states  that  the  vehicles  are 
equipped  with  a  seat  belt  warning  lamp 
that  is  identical  to  the  lamp  installed  on 
U.S.-certified  models. 

Standard  No.  214  Side  Impact 
Protection:  Inspection  of  all  vehicles  to 
ensure  that  they  are  equipped  with  door 
bars  identical  to  those  in  the  U.S. 
certified  iqpdel  and  installation  of  those 
components  on  vehicles  that  are  not 
already  so  equipped. 

The  petitioner  states  that  a  vehicle 
identification  plate  must  be  affixed  to 
the  vehicles  near  the  left  windshield 
post  and  a  reference  and  certification 
label  must  be  affixed  in  the  area  of  the 
left  front  door  post  to  meet  the 
requirements  of  49  CFR  part  565. 

mterested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Management,  Room  PL-401, 
400  Seventh  St.,  SW.,  Washington,  DC 
20590.  (Docket  hours  are  from  9  a.m.  to 
5  p.m.).  It  is  requested  but  not  required 
that  10  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the^Federal 
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Register  piusuant  to  the  authority 
indicated  below. 

AuthorityL49  U.S.C.  30141(a)(1)(A)  and 
(b)(1):  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  September  18,  2002. 
Marilynne  Jacobs, 

Director,  Office  of  Vehicle  Safety  Compliance. 
IFR  Doc.  02-24126  Filed  9-20-02:  8:45  ami 
BNXMGCOOE  4910-S»-(> 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Docket  No.  AB-448  (Sub-No.  2X)] 

SF&L  Railway,  Inc.— Abandonment 
Exemption — in  Hancock,  McDonough, 
Fulton  and  Peoria  Counties,  IL 

On  September  3.  2002,  SF&L  Railway. 
Inc.  (SF&L)  filed  with  the  Surface 
Tiansportation  Board  (Board)  a  petition 
under  49  U.S.C.  10502  for  exemption 
from  the  provisions  of  49  U.S.C.  10903 
to  abandon  its  entire  line  of  railroad 
extending  between  milepost  194.5  at  La 
Harpe  and  milepost  123.0  at  Peoria,  a 
distance  of  approximately  71.5  miles,  in 
Hancock,  McDonough,  Fulton  and 
Peoria  Coimties,  IL.  The  line  traverses 
United  States  Postal  Zip  Codes  61420, 
61475. 61438. 61422,  61459.  61477. 
61427,  61520.  61533.  and  61547,  serving 
the  intermediate  points  of  Blandinsville, 
Sciota.  Good  Hope.  Bushnell.  New 
Philadelphia,  Smithfield.  Cuba,  Canton, 
Glasford,  and  Mapleton. 

The  line  does  not  contain  federally 
granted  rights-of-way.  Any 
documentation  in  SF&L's  possession 
will  be  made  available  promptly  to 
those  requesting  it. 

In  this  proceeding.  SF&L  is  proposing 
to  abandon  a  line  that  constitutes  its 
entire  rail  system.  When  issuing 
abandonment  authority  for  a  railroad 
line  that  constitutes  the  carrier's  entire 
system,  the  Board  does  not  impose  labor 
protection,  except  in  specifically 
enumerated  circiunstances.  See 
Northampton  and  Bath  R.  Co. — 
Abandonment.  354  I.C.C.  784,  785-86 
(1978)  (Northampton).  Therefore,  if  the 
Board  grants  the  petition  for  exemption, 
in  the  absence  of  a  showing  that  one  or 
more  of  the  exceptions  articulated  in 
Northampton  are  present,  no  labor 
protective  conditions  will  be  imposed. 
By  issuance  of  this  notice,  the  Board 
is  instituting  an  exemption  proceeding 
pursuant  to  49  U.S.C.  10502(b).  A  final 
decision  will  be  issued  by  December  20. 
2002. 

Any  offer  of  financial  assistance 
(OFA)  under  49  CFR  1152.27(b)(2)  will 
be  due  no  later  than  10  days  after 


service  of  a  decision  granting  the 
petition  for  exemption.  Each  offer  must 
be  accompanied  by  a  $1,100  filing  fee. 
See  49  CFR  1002.2(f)(25). 

All  interested  persons  should  be 
aware  that,  following  absindonment  of 
rail  service  and  salvage  of  the  line,  the 
line  may  be  suitable  for  other  public 
use.  including  interim  trail  use.  Any 
request  for  a  public  use  condition  under 
49  CFR  1152.28  or  for  trail  use/rail 
banking  under  49  CFR  1152.29  will  be 
due  no  later  than  October  15,  2002.  Each 
trail  use  request  must  be  accompanied 
by  a  $150  filing  fee.  See  49  CFR 
1002.2(f)(27). 

All  filings  in  response  to  this  notice 
must  refer  to  STB  Docket  No.  AB-448 
(Sub-No.2X)  and  must  be  sent  to:  (1) 
Surface  Transportation  Board.  1925  K 
Street  NW.,  Washington.  DC  20423- 
0001,  and  (2)  Fritz  R.  Kahn,  1920  N 
Street  NW..  8th  Floor.  Washington.  DC 
20036-1601.  Replies  to  the  SF&L 
petition  are  due  on  or  before  October  15. 
2002. 

Persons  seeking  further  information 
concerning  abandonment  procedures 
may'contact  the  Board's  Office  of  Public 
Services  at  (202)  565-1592  or  refer  to 
the  full  abandonment  or  discontinuance 
regulations  at  49  CFR  part  1152. 
Questions  concerning  environmental 
issues  may  be  directed  to  the  Board's 
Section  of  Environmental  Analysis 
(SEA)  at  (202)  565-1552.  [Assistance  for 
the  hearing  impaired  is  available 
through  the  Federal  Information  Relay 
Service  (FIRS)  at  1-800-877-8339.1 

An  environmental  assessment  (EA)  (or 
environmental  impact  statement  (EIS),  if 
necessary)  prepared  by  SEA  will  be 
served  upon  all  parties  of  record  and 
upon  any  agencies  or  other  j>ersons  who 
commented  during  its  preparation. 
Other  interested  persons  may  contact 
SEA  to  obtain  a  copy  of  the  EA  (or  EIS). 
EAs  in  these  abandonment  proceedings 
normally  will  be  made  available  within 
60  days  of  the  filing  of  the  petition.  The 
deadline  for  submission  of  comments  on 
the  EA  will  generally  be  within  30  days 
of  its  service. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at 
"www.stb.dot.gov." 

Decided:  September  16,  2002. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
(FR  Doc.  02-24097  Filed  9-20-02;  8:45  am] 

BttJJNG  CODE  491  $-0(M> 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Secretary 

List  of  Countries  Requiring 
Cooperation  With  and  International 
Boycott 

In  order  to  comply  with  the  mandate 
of  section  999(a)(3)  of  the  Internal 
Revenue  Code  of  1986,  the  Department 
of  the  Treasury  is  publishing  a  current 
list  of  countries  which  may  require 
participation  in,  or  cooperation  with,  an 
international  boycott  (within  the 
meaning  of  section  999(b)(3)  of  the 
Internal  Revenue  Code  of  1986). 

On  the  basis  of  the  best  information 
currently  available  to  the  Department  of 
the  Treasury,  the  following  countries 
may  require  participation  in,  or 
cooperation  with,  an  international 
boycott  (within  the  meaning  of  section 
999(b)(3)  of  the  Internal  Revenue  Code 
of  1986). 
Bahrain 
Iraq 
Kuwait 
Lebanon 
Libya 
Oman 
Qatar 

Saudi  Arabia 
Syria 

United  Arab  Emirates 
Yemen,  Republic  of 

Dated:  September  16.  2002. 
Barbara  Angus, 

International  Tax  Counsel  (Tax  Policy). 
(FR  Doc.  02-24024  Filed  9-20-02;  8:45  ami 

BILUNG  CODE  4810-2S-M 


DEPARTMENT  OF  THE  TREASURY 

Financial  Management  Service; 
Privacy  Act  of  1 974;  Computer 
Matching  Programs 

agency:  Financial  Management  Service, 

Treasury. 

ACTION:  Notice.  

summary:  Pursuant  to  5  U.S.C.  552a,  the 
Privacy  Act  of  1974,  as  amended,  and 
the  Office  of  Management  and  Budget 
(OMB)  Guidelines  on  the  Conduct  of 
Matching  Programs,  notice  is  hereby 
given  of  the  conduct  by  Financial 
Management  Service  (FMS)  of  matching 
programs. 

EFFECTIVE  DATE:  October  23,  2002. 
ADDRESSES:  Comments  or  inquiries  may 
be  submitted  to  the  Debt  Management 
Services,  Financial  Management 
Service,  401  14th  Street.  SW.,  Room 
448B,  Washington,  DC  20227. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerry  Isenberg,  Financial  Program 
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Specialist,  Debt  Management  Services, 
(202) 874-6660. 

SUPPLEMENTARY  INFORMATION:  FMS  is  the 
lead  agency  in  the  Federal  Government 
for  administrative  debt  collection,  and 
collects  delinquent  non-tax  debts  owed 
to  the  Federal  Government  and 
delinquent  debts  owed  to  States, 
including  past-due  child  support 
obligations  being  enforced  by  States. 
One  of  the  key  debt  collection  tools 
used  by  FMS  is  administrative  offset.  As 
amended  by  the  Debt  Collection 
Improvement  Act  of  1996  (DCIA),  Pub. 
L.  No.  104-134  (Apr.  26, 1996),  31 
U.S.C.  3716  requires  Federal  disbursing 
officials  to  offset  payments  to  collect 
delinquent  debts  submitted  to  FMS  by 
Federal  agencies  for  collection  by  offset. 
This  process  is  known  as  "centralized 
administrative  offset"  or  "centralized 
offset."  In  addition,  31  U.S.C.  3716 
authorizes  the  use  of  centralized  offset 
to  collect  delinquent  debts  owed  to 
States.  Federal  and  state  agencies 
submit  delinquent  debtor  information  to 
FMS,  and  FMS  maintains  information 
about  individuals  in  a  "system  of 
records"  for  debt  collection  entitled 
"Debt  Collection  Operations  System," 
identified  as  Treasury/FMS  .014. 

To  implement  the  centralized  offset 
provisions  of  the  DCIA,  FMS  matches 
records  concerning  federal  payments 
with  its  debt  collection  records.  To  date, 
FMS  has  concentrated  its  efforts  on 
offsetting  Treasury-disbursed  payments 
made  by  FMS.  For  this  purpose,  a 
comprehensive  notice  of  computer 
matches  was  published  in  the  Federal 
Register  on  August  28, 1997,  Volume  62 
at  page  45699  concerning  records 
contained  in  FMS'  payment  systems  of 
records  (Payment  Issue  Records  for 
Regular  Recurring  Benefit  Payments 
(Treasury/FMS  .002)  and  Payment 
Records  for  Other  than  Regular 
Recurring  Benefit  Pajonents  (Treasury/ 
FMS  .016))  with  records  contained  in 
the  FMS'  Debt  Collection  Operations 
System. 

FMS  is  working  with  other  Federal 
agencies  authorized  to  disburse  Federal 
payments,  known  as  Non-Treasury 
Disbursing  Officials  (NTDOs),  to 
implement  centralized  offset  of 
payments  disbursed  by  Federal  agencies 
other  than  FMS.  This  notice  concerns 
the  computer  matching  programs  used 
to  facilitate  administrative  offset 
involving  records  from  FMS'  "Debt 
Collection  Operations  System"  and 
records  from  the  following  systems 
maintained  by  NTDOs: 


United  States  Postal  Service:  Hnenoe 
Records-Payroll  System,  (USPS  050.020) 
UnHsd  States  Postal  Service:  Hnance 
Records-Accounts  Psyst)le  Files,  (USPS 
050.060) 

The  DCIA  provides  authority  for 
Treasury  to  waive  subsections  (o)  and 
(p)  of  5  U.S.C.  552a  (relating  to 
computer  matching  agreements  and 
post-offset  notification  and  verification) 
upon  vmtten  certification  by  the  head  of 
a  State  or  an  executive,  judicial,  or 
legislative  agency  seeking  to  collect  the 
claim  that  the  requirements  of 
subsection  (a)  of  31  U.S.C.  3716  have 
been  met.  Treasury  has  exercised  its 
authority  to  waive  the  aforementioned 
requirements,  and  the  waiver  will  be  in 
effect  prior  to  the  commencement  of  the 
computer  matching  program(s) 
identified  in  this  notice.  Interested 
parties  may  obtain  documentation 
concerning  the  waiver  fi-om  the  contact 
listed  above. 

NAME  OF  SOURCE  AGENCY: 

United  States  Postal  Service. 

NAME  OF  REOPIENT  AGENCY: 

Financial  Management  Service. 

BEGINNING  AND  COMPLETION  DATES: 

These  programs  of  computer  matches 
will  commence  not  earlier  than  the 
thirtieth  day  after  this  notice  appears  in 
the  Federal  Register.  The  matcldng  will 
continue  indefinitely,  or  until  the 
waiver  from  the  requirements  of  5 
U.S.C.  552a(o)  and  (p)  is  revoked. 

PURPOSE: 

The  purpose  of  these  programs  of 
computer  matches  is  to  identify 
payments  made  to  individuals  who  owe 
delinquent  debts  to  the  Federal 
Government  or  to  State  Governments,  as 
well  as  individuals  who  owe  pasf^due 
support  being  collected  by  State 
Governments,  which  will  be  collected 
by  offset  pursuant  to  31  U.S.C.  3716, 
and  to  offset  such  payments  where 
appropriate  to  satisfy  those  debts. 

authomty: 

Authority  for  these  programs  of 
computer  matches  is  granted  under  31 
U.S.C.  3716. 

CATEGORIES  OF  INDtVIDUALS  COVERED: 

Individuals  receiving  payments  from 
the  Federal  Government  which  are 
disbursed  by  the  United  States  Postal 
Service;  and  individuals  who  owe  debts 
to  the  United  States  and/or  a  State 
Government,  or  who  owe  past-due 
support  being  enforced  by  a  State 
Government,  and  whose  debts  may  be 
collected  by  offset  in  accordance  with 
31  U.S.C.  3716. 


CATEGORIES  OF  RECORDS  COVERED: 

Included  in  these  programs  of 
computer  matches  is  information 
concerning  the  debtor  contained  in  the 
Debt  Collection  Operations  System 
(Treasury/FMS  .014)  including  name, 
taxpayer  identification  number,  the 
amount  of  the  indebtedness,  the  name 
and  address  of  the  State  or  Federal 
agency  who  is  principally  responsible 
for  collecting  the  debt,  and  the  name, 
phone  number  and  address  of  a  State  or 
agency  contact.  Information  contained 
.  in  the  following  systems:  United  States 
Postal  Service:  Finance  Records-Payroll 
System  (USPS  050.020),  United  States 
Postal  Service:  Finance  Records- 
Accoimts  Payable  Files  (USPS  050.060), 
which  shall  be  included  in  these 
programs  of  computer  matches,  shall 
include  name,  taxpayer  identification 
number,  mailing  address,  and  the 
amount  and  type  of  payment. 

Dated:  September  16.  2002. 
W.  Earl  Wright,  Jr., 

Chief  Management  and  Administrative 
Programs  Officer. 

[FR  Doc.  02-24023  Filed  9-20-02:  8:45  am] 
BILUNQ  COOC  W10-36-F 


DEPARTMENT  OF  THE  TREASURY 

InterrMi  Revenue  Service 

Proposed  Coiiectlon;  Comment 
Request  for  Form  5305-SEP 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  L,aw  104-13  (44  U.S.C. 
3506(c)(2)(A)).  CurrenUy,  the  IRS  is 
soliciting  comments  concerning  Form 
5305-SEP,  Simphfied  Employee 
Pension-Individual  Retirement 
Accounts  Contribution  Agreement. 
DATES:  Written  comments  should  be 
received  on  or  before  November  22, 
2002,  to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  Kirkland.  Internal  Revenue 
Service,  room  6411, 1111  Constitution 
Avenue  NW.,  Washington,  EX:  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
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should  be  directed  to  Lamice  Mack, 
(202)  622-3179.  or  through  the  internal 
[Lamice.Mack®irs.gov.),  Internal 
Revenue  Service,  room  6407, 1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Simplified  Employee  Pension- 
kidividual  Retirement  Accounts 
Contribution  Agreement. 

OMB  Number:  1545-0499. 

Form  Number:  5305-SEP. 

Abstract:  Form  5305-SEP  is  used  by 
an  employer  to  make  an  agreement 
provide  benefits  to  all  employees  under 
a  Simplified  Employee  Pension  (SEP) 
described  in  Internal  Revenue  Code 
section  408(k).  This  form  is  not  to  be 
filed  with  the  IRS  but  is  to  be  retained 
in  the  employer's  records  as  proof  of 
establishing  a  SEP  and  justifying  a 
deduction  for  contributions  to  the  SEP. 

Current  Actions:  There  are  no  changes 
being  made  to  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  orgcuiizations. 

Estimated  Number  of  Respondents: 
100,000. 

Estimated  Time  Per  Respondent:  4  hr. 

57  min. 

Estimated  Total  Annual  Burden 
Hours:  495.000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this'notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  retiuns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  suboiitted  in  response  to 
this  notice  will  be  siunmarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 


techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  September  16,  2002. 
Glenn  Kirkland, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  02-24153  Filed  9-20-02;  8:45  am) 

BHJJNG  CODE  4S3»-01-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

[REG-209040-88] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

action:  Notice  and  request  for 

comments. 


SUMMARY:  The  Department  of  the 
Treasvuy,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  notice  of  proposed  rulemaking. 
REG-209040-88,  Qualified  Electing 
Fund  Elections  (§  1.1295). 
DATES:  Written  comments  should  be 
received  on  or  before  November  22, 
2002.  to  be  assiued  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  Kirkland.  Internal  Revenue 
Service,  room  6411. 1111  Constitution 
Avenue  NW..  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  this  regidation  should  be 
directed  to  Allan  Hopkins,  (202)  622- 
6665,  or  through  the  internet 
{Allan.M.Hopkins@irs.gov),  Internal    - 
Revenue  Service,  room  6407, 1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Qualified  Electing  Fund 
Elections. 

OMB  Number:  1545-1514. 

Regulation  Project  Number:  REG- 
209040-88. 

Abstract:  This  regulation  permits 
certain  shareholders  to  make  a  special 
election  under  Internal  Revenue  Code 
section  1295  with  respect  to  certain 
preferred  shares  of  a  passive  foreign 
investment  company.  This  special 


election  operates  in  lieu  of  the  regular 
section  1295  election  and  requires  less 
annual  reporting.  Electing  preferred 
shareholders  must  account  for  dividend 
income  under  the  special  rules  of  the 
regulation,  rather  than  under  the  general 
income  inclusion  rules  of  section  1293. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  not-for-profit 
organizations,  and  individuals. 

Estimated  Number  of  Respondents: 
1,030. 

Estimated  Time  Per  Respondent: 
Varies. 

Estimated  Total  Annual  Burden 
Hours:  600. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  acciu-acy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 
Approved:  September  17.  2002. 
-  Glenn  Kirkland, 

IRS  Reports  Clearance  Officer. 

[FR  Doc.  02-24154  Filed  9-20-02;  8:45  am] 
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Non-Substantive  Revisions  to  the  Table  of 

Frequency  Allocation;  Final  Rule 
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FEDERAL  COMMMNICATIONS 
COMMISSION 

47  CFR  Part  2 
[DA  02-1872] 

Non-Substantive  Revisions  to  ttie 
Table  of  Frequency  Allocation 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 


SUmMARY:  This  document  revises  the 
Commission's  Table  of  Frequency 
Allocations  ("Allocation  Table"). 
Specifically,  it  updates  the  International 
Table  of  Frequency  Allocations 
("International  Table").  In  order  to 
assist  the  Federal  Register  staff  in 
codifying  international  footnotes  and  in 
order  to  prevent  confusion  to  the  public, 
we  are  updating  the  Commission's 
Allocation  Table  in  its  entirety  in  order 
to  remove  the  "S"  prefix  from  the 
international  footnotes.  We  also  take 
this  opportxmity  to  update  the 
International  Table  within  our  rules  to 
reflect  the  Table  of  Frequency 
Allocations  as  it  is  found  in  the  ITU 
Radio  Regulations.  The  Commission 
believes  that  this  action  will  assist  users 
of  the  Allocation  Table  with  their 
spectrum  planning. 
DATES:  Effective  September  23,  2002. 
FOR  FURTHER  INFORIIATION  CONTACT:  Tom 
Mooring,  (202)  418-2450,  or  Shameeka 
Parrott,  (202)  418-2062,  Policy  and 
Rules  Division,  Office  of  Engineering 
and  Technology. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Order, 
DA  02-1872,  adopted  August  1,.2002, 
and  released  August  5,  2002.  The  full 
text  of  this  document  is  available  for 
inspection  and  copying  during  regular 
business  hours  in  the  FCC  Reference 
Center  (Room  CY-A257).  445  12th 
Street,  SW.,  Washington,  DC  20554.  The 
complete  text  of  this  document  also  may 
be  purchased  from  the  Commission's 
copy  contractor,  Qualex  International, 
445'l2th  Street,  SW.,  Room,  CY-B402, 
Washington,  DC  20554.  The  full  text 
may  also  be  downloaded  at:  http:// 
www.fcc.gov.  Alternative  formats  are 
available  to  persons  with  disabilities  by 
contacting  Brian  Millin  at  (202)  418- 
7426  or  TTY  (202)  418-7365. 

Summary  of  the  Order 

1.  This  Order  amends  the 
Commission's  Table  of  Frequency 
Allocations  ("Allocation  Table")  to 
update  the  International  Table  of 
Frequency  Allocations  ("International 
Table").  The  International  Table  is 
provided  in  §  2.106  of  our  Rules  for 


informational  purposes  only  and  is 
being  updated  to  reflect  the  2001 
International  Telecommunication  Union 
("ITU")  Radio  Regulations.  As  a 
consequence  of  updating  the 
international  footnotes  within  the 
International  Table,  we  are  also  revising 
footnote  US342  (which  concerns  the 
protection  of  the  radio  astronomy 
service  ("RAS")  in  various  frequency 
bands  allocated  to  other  services)  and 
are  re-numbering  the  existing  versions 
of  nine  revised  international  footnotes 
as  United  States  footnotes,  thereby 
maintaining  the  status  quo  for  the 
United  States  Table  of  Frequency 
Allocations  ("United  States  Table") 
until  the  Commission  can  consider  the 
substantive  changes  in  future 
proceedings.  This  ministerial  action 
does  not  make  any  substantive  changes 
to  our  Allocation  Table  and  thus,  does 
not  change  any  licensee's  legal  rights  or 
responsibilities. 

2.  The  Commission's  Allocation 
Table,  which  is  codified  at  §  2.106  of 
our  rules,  consists  of  three  tables:  the 
International  Table,  the  United  States 
Table,  and  cross  references  to  other 
parts  of  oin  rules. 

International  Table 

3.  For  the  allocation  of  frequencies, 
the  ITU  has  divided  the  world  into  three 
Regions  and  codifies  the  allocations  for 
these  Regions  in  its  Table  of  Frequency 
Allocations.  In  §  2.106  of  our  rules,  the 
ITU's  Table  of  Frequency  Allocations 
has  been  re-named  as  the  International 
Table.  The  International  Table  is 
subdivided  into  the  Region  1  Table 
(column  1),  the  Region  2  Table  (coliunn 
2),  and  the  Region  3  Table  (column  3). 
The  International  Table  is  included  in 
our  rules  for  informational  pxuposes 
only. 

4.  The  ITU  Radio  Regulations,  Edition 
of  2001,  became  effective  internationally 
on  January  1,  2002,  except  as  provided 
in  the  references  in  Article  59.  We  are 
updating  §  2.100  of  oiu"  rules  to  reflect 
this  fact.  In  its  2001  Radio  Regulations, 
the  ITU  modified  the  international 
footnotes  to  its  Table  of  Frequency 
Allocations  by  deleting  the  "S"  prefix. 
For  example,  international  footnote 
S5.53  was  revised  as  international 
footnote  5.53.  In  addition,  the  ITU 
modified  certain  international  footnotes 
to  remove  the  "S"  prefix  from  references 
to  the  Radio  Regulations.  For  example. 
Article  S31  was  revised  as  Article  31  in 
footnote  5.110. 

5.  In  order  to  assist  the  Federal 
Register  in  codifying  international 
footnotes  and  in  order  to  prevent 
confusion  to  the  public,  we  are  updating 
the  Commission's  Allocation  Table  in 
its  entirety  in  order  to  remove  the  "S" 


prefix  from  the  international  footnotes. 
In  addition,  we  take  this  opportunity  to 
update  the  International  Table  within 
our  rules  to  reflect  the  Table  of 
Frequency  Allocations  as  it  is  found  in 
the  ITU  Radio  Regulations,  Edition  of 
2001,  Article  5,  Section  W.  We  believe 
that  this  action  will  assist  users  of  the 
Allocation  Table  with  their  spectrum 
planning. 

Ministerial  Changes  to  the  United  States 
Table 

6.  In  the  United  States,  radio 
spectrum  may  be  allocated  to  either 
Federal  Government  or  non-Federal 
Govenunent  use  exclusively,  or  for 
shared  use.  As  such,  the  United  States 
Table  is  subdivided  into  the  Federal 
Government  Table  of  Frequency 
Allocations  ("Federal  Government    _ 
Table")  and  the  Non-Federal 
Government  Table  of  Frequency 
Allocations  ("Non-Federal  Government 
Table").  The  Federal  Government  Table 
(column  4)  is  administered  by  the 
National  Telecommunications  and 
Information  Administration  ("NTIA"), 
whereas  the  Non-Federal  Government 
Table  (column  5)  is  administered  by  the 
Commission. 

7.  Over  the  course  of  time,  the 
Commission  has  adopted  numerous 
international  footnotes  domestically  and 
added  them  to  the  United  States  Table. 
We  have  reviewed  each  of  these 
international  footnotes.  In  order  to 
update  the  International  Table  without 
making  substantive  changes  to  the 
United  States  Table,  we  have  revised 
footnote  US342  (which  concerns  the 
protection  of  the  RAS  in  various 
frequency  bands  allocated  to  other 
services)  and  are  re-niunbering  the 
existing  versions  of  nine  revised 

»  international  footnotes  as  United  States 
footnotes  until  such  time  as  the 
Conunission  can  consider  these 
allocation  changes  to  the  United  States 
Table. 

Adn\inistrative  Procedures  Act 
Requirements  and  Ordering  Clause 

8.  The  International  Table  and  FCC 
rule  part(s)  are  included  in  the 
Commission's  rules  for  informational 
purposes  only.  The  United  States  Table 
is  amended  herein  by  incorporating 
non-substantive,  editorial  revisions 
only.  Therefore,  there  is  good  cause  for 
not  using  notice  and  comment 
procedure  in  this  case,  and  for 
shortening  the  effective  date  of  the 
amendments  from  a  date  not  less  than 
30  days  after  publication  in  the  Federal 
Register  to  the  date  of  such  publication. 
We  find  that  the  normal  procedures  for 
notice  and  comment  and  for  publication 
as  required  under  Section  553  of  the 
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Administrative  Procedures  Act  would 
be  impracticable,  unnecessary,  or 
contrary  to  the  public  interest.  See  5 
U.S.C.  553(b)(3)(B),  {d)(3);  Kesslerv. 
FCC,  326  F.2d  673  (D.C.  Cir.  1963). 

9.  Part  2  of  the  Commission's  niles,  47 
CFR  part  2,  IS  AMENDED  as  set  forth, 
effective  September  23,  2002.  This 
action  is  taken  pursuant  to  authority 
found  in  §§  4(i)  and  303  of  the 
Communications  Act  of  1934.  as 
amended,  47  U.S.C.  154(i)  and  303,  and 
in  §§0.31.  0.231(b)  and  0.241  of  the 
Commission's  rules,  47  CFR  0.31, 
0.231(b)  and  0.241. 

List  of  Sul^ects  in  47  CFR  Part  2 

Radio,  Reporting  and  recordkeeping 
requirements.  ^ 

Federal  Communications  Conunission. 

Marlene  H.  Dortch, 

Secretary. 

Rule  Changes 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 


Commission  amends  47  CFR  part  2  as 
follows: 

PART  2— FREQUENCY  ALLOCATIONS 
AND  RADIO  TREATY  MATTERS; 
GENERAL 

Rules  and  Regulations 

1.  The  authority  citation  for  Part  2 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  302a,  303,  and 
336,  unless  otherwise  noted. 

2.  Section  2.100  is  revised  to  read  as 
follows: 

f  2.1QP    kitsmational  regulations  In  force. 

The  International 
Radiocommunication  Union  Radio 
Regulations,  Edition  of  2001,  became 
effective  internationally  on  January  1, 
2002,  except  as  provided  in  the 
references  in  Article  59. 

3.  Section  2.106,  the  Table  of 
Frequency  Allocations,  is  amended  as 
follows: 


a.  The  Table  proceeding  the 
international  footnotes  is  revised  and 
shall  begin  on  the  left-hand  page. 

b.  The  international  footnote  section 
is  amended  by  revising  the  note 
inunediately  following  the  heading  and 
by  revising  the  list  of  international 
footnotes  under  heading  I. 

c.  In  the  list  of  international  footnotes 
under  heading  n,  remove  footnote  909. 

d.  In  the  list  of  United  States 
footnotes,  revise  footnotes  US342  and 
US356:  and  add  footnotes  US369, 
US370.  US371,  US372.  US373.  US374, 
US375,  US376,  and  US377. 

e.  In  the  list  of  non-Federal 
Government  footnotes,  revise  footnote 
NG143. 

f  2.106    Table  of  Frequency  Allocations. 

The  revisions  and  additions  read  as 
follows: 

*        •        •        *        • 
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Note:  The  International 
Telecommunication  Union  has  re-numbered 
international  footnotes  using  a  new 
numbering  scheme  and  has  substantively 
revised  the  text  of  certain  of  these 
international  footnotes.  These  international 
footnotes  shall  be  listed  immediately  below 
this  note  in  I.  Until  such  time  as  the 
Commission  has  considered  the  substantively 
revised  international  footnotes  that  have 
previously  be«n  adopted  domestically, 
certain  of  the  old  international  footnotes 
shall  apply  in  the  United  States.  These 
footnotes  appear  immediately  after  footnote 
5.565  in  II. 

/.  New  Numbering  Scheme 

5.53  Administrations  authorizing 
the  use  of  frequencies  below  9  kHz  shall 
ensure  that  no  harmful  interference  is 
caused  thereby  to  the  services  to  which 
the  bands  above  9  kHz  are  allocated. 

5.54  -Administrations  conducting 
scientific  research  using  frequencies 
below  9  kHz  are  urged  to  advise  other 
administrations  that  may  be  concerned 
in  order  that  such  research  may  be 
afforded  all  practicable  protection  from 
harmful  interference. 

5.55  Additional  allocation:  in 
Armenia,  Azerbaijan,  Bulgaria,  Georgia, 
Kyrgyzstan,  the  Russian  Federation, 
Tajikistan  and  Turkmenistan,  the  band 
14-17  kHz  is  also  allocated  to  the 
radionavigation  service  on  a  primary 
basis. 

5.56  The  stations  of  services  to 
which  the  bands  14-19.95  kHz  and 
20.05-70  kHz  and  in  Region  1  also  the 
bands  72-84  kHz  and  86-90  kHz  are 
allocated  may  transmit  standard 
frequency  and  time  signals.  Such 
stations  shall  be  afforded  protection 
from  harmful  ioterference.  In  Armenia, 
Azerbaijan,  Belarus,  Bulgaria,  Georgia, 
Kazakstan,  Mongolia,  Uzbekistan, 
Kyrgyzstan,  Slovakia,  the  Czech  Rep., 
Russian  Federation,  Tajikistan, 
Turkmenistan  and  Ukraine,  the 
frequencies  25  kHz  and  50  kHz  will  be 
used  for  this  purpose  under  the  same 
conditions. 

5.57  The  use  of  the  bands  14-19.95 
kHz,  20.05-70  kHz  and  70-90  kHz  (72- 
84  kHz  and  86-90  kHz  in  Region  1)  by 
the  fbaritime  mobile  service  is  limited  to 
coast  radiotelegraph  stations  (AlA  and 
FlB  only).  Exceptionally,  the  use  of 
class  J2B  or  J7B  emissions  is  authorized 
subject  to  the  necessary  bandwidth  not 
exceeding  that  normally  used  for  class 
AlA  or  FlB  emissions  in  the  band 
concerned. 

5.58  Additional  allocation:  in 
Armenia,  Azerbaijan,  Georgia, 
Kazakstan,  Kyrgyzstan,  the  Russian 
Federation,  Tajiltistan  and 
Turkmenistan,  the  band  67-70  kHz  is 
also  allocated  to  the  radionavigation 
service  on  a  primary  basis. 


5.59  Different  category  of  service:  in 
Bangladesh  and  Pakistan,  the  allocation 
of  the  bands  70-72  kHz  and  84-8frkHz 
to  the  fixed  and  maritime  mobile 
services  is  on  a  primary  basis  (see  No. 
5.33). 

5.60  In  the  bands  70-90  kHz  (70-86 
kHz  in  Region  1}  and  110-130  kHz 
(112-130  kHz  in  Region  1),  pulsed 
radionavigation  systems  may  be  used  on 
condition  that  they  do  not  cause 
harmful  interference  to  other  services  to 
which  these  bands  are  allocated. 

5.61  In  Region  2,  the  establishment 
and  operation  of  stations  in  the 
maritime  radionavigation  service  in  the 
bands  70-90  kHz  and  110-130  kHz  shall 
be  subject  to  agreement  obtained  under 
No.  9.21  with  administrations  whose 
services,  operating  in  accordance  with 
the  Table,  may  be  affected.  However, 
stations  of  the  fixed,  maritime  mobile 
and  radiolocation  services  shall  not 
cause  harmful  interference  to  stations  in 
the  maritime  radionavigation  service 
established  under  such  agreements. 

5.62  Administrations  which  operate 
stations  in  the  radionavigation  service 
in  the  band  90-110  kHz  are  urged  to 
coordinate  technical  and  operating 
characteristics  in  such  a  way  as  to  avoid 
harmful  interference  to  the  services 
provided  by  these  stations. 

5.64  Only  classes  AlA  or  FlB,  A2C, 
A3C,  FlC  or  F3C  emissions  are 
authorized  for  stations  of  the  fixed 
service  in  the  bands  allocated  to  this  - 
service  between  90  kHz  and  160  kHz 
(148.5  kHz  in  Region  1)  and  for  stations, 
of  the  maritime  mobile  service  in  the 
bands  allocated  to  this  service  between 
110  kHz  and  160  kHz  (148.5  kHz  in 
Region  1).  Exceptionally,  class  J2B  or 
J7B  emissions  are  also  authorized  in  the 
bands  between  110  kHz  and  160  kHz 
(148.5  kHz  in  Region  1)  for  stations  of 
the  maritime  mobile  service. 

5.65  Different  category  of  service:  in 
Bangladesh,  the  allocation  of  the  bands 
112-117.6  kHz  and  126-129  kHz  to  the 
fixed  and  maritime  mobile  services  is  on 
a  primary  basis  (see  No.  5.33). 

5.66  Different  category  of  service:  in 
Germany,  the  allocation  of  the  band 
115-117.6  kHz  to  the  fixed  and 
maritime  mobile  services  is  on  a 
primary  basis  (see  No.  5.33)  and  to  the 
radionavigation  service  on  a  secondary 
basis  (see  No.  5.32). 

5.67  Additional  allocation:  in 
Azerbaijan,  Bulgaria,  Mongolia, 
Kyrgyzstan,  Romania  and 
Turkmenistan,  the  band  130-148.5  kHz 
is  also  allocated  to  the  radionavigation 
service  on  a  secondary  basis.  Within 
and  between  these  countries  this  service 
shall  have  an  equal  right  to  operate. 

5.68  Alternative  culocation:  in 
Angola,  Botswana,  Burundi,  the  Congo, 


Malawi,  Dem.  Rep.  of  the  Congo, 
Rwanda  and  South  Africa,  the  band 
160-200  kHz  is  allocated  to  the  fixed 
service  on  a  primary  basis. 

5.69  Additional  allocation:  in 
Somalia,  the  band  200-255  kHz  is  also 
allocated  to  the  aeronautical 
radionavigation  service  on  a  primary 
basis. 

5.70  Alternative  allocation :  in 
Angola,  Botswana,  Bunmdi,  Cameroon, 
the  Central  African  Rep.,  the  Congo, 
Ethiopia,  Kenya,  Lesotho,  Madagascar, 
Malavd,  Mozambique,  Namibia,  Nigeria, 
Oman,  Dem.  Rep.  of  the  Congo,  Rwanda, 
South  Africa,  Swaziland,  Tanzania, 
Chad,  Zambia  and  Zimbabwe,  the  band 
200-283.5  kHz  is  allocated  to  the 
aeronautical  radionavigation  service  on 
a  primary  basis. 

5.71  Alternative  allocation:  in 
Timisia,  the  band  255-283.5  kHz  is 
allocated  to  the  broadcasting  service  on 
a  primary  basis. 

5.72  Norwegian  stations  of  the  fixed 
service  situated  in  northern  areas  (north 
of  60°  N)  subject  to  auroral  disturbances 
are  allowed  to  continue  operation  on 
four  frequencies  in  the  bands  283.5-490 
kHz  and  510-526.5  kHz. 

5.73  The  band  285-325  kHz  (283.5- 
325  kHz  in  Region  1)  in  the  maritime 
radionavigation  service  may  be  used  to 
transmit  supplementary  navigational 
information  using  narrow-band 
techniques,  on  condition  that  no 
harmful  interference  is  caused  to 
radiobeacon  stations  operating  in  the 
radionavigation  service. 

5 .  74    Additional  Allocation :  in 
Region  1,  the  frequency  band  285.3- 
285.7  kHz  is  also  allocated  to  the 
maritime  radionavigation  service  (other 
than  radiobeacons)  on  a  primary  basis. 

5.75  Different  category  of  service:  in 
Armenia,  Azerbaijan,  Belarus,  Georgia, 
Moldova,  Kyrgyzstan,  the  Russian 
Federation,  Tajikistan,  Turkmenistan, 
Ukraine  and  the  Black  Sea  areas  of 
Bulgaria  and  Romania,  the  allocation  of 
the  band  315-325  kHz  to  the  maritime 
radionavigation  service  is  on  a  primary 
basis  under  the  condition  that  in  the 
Baltic  Sea  area,  the  assignment  of 
frequencies  in  this  band  to  new  stations 
in  the  maritime  or  aeronautical 
radionavigation  services  shall  be  subject 
to  prior  consultation  between  the 
administrations  concerned. 

5.76  The  frequency  410  kHz  is 
designated  for  radio  direction-finding  in 
the  maritime  radionavigation  service. 
The  other  radionavigation  services  to 
which  the  band  405-415  kHz  is 
allocated  shall  not  catise  harmful 
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interference  to  radio  Hirwrtinn-finHing  in 
the  band  4(^.5-413.5  iOiz.      , , , 

5.77    Different  category  of  service:  in 
Australia,  China,  the  French  Overseas 
Territories  of  Region  3,  India,  Indonesia 
(until  1  January  2005),  Iran  (Islamic 
Republic  of),  japan,  Pakistan,  Papua 
New  Guinea  and  Sri  Lanka,  the 
allocation  of  the  band  415-495  kHz  to 
the  aeronautical  radionavigation  service 
is  on  a  primary  basis.  Administrations 
in  these  countries  shall  take  all  practical 
steps  necessary  to  ensure  that 
aeronautical  radionavigation  stations  in 
the  band  435-495  kHz  do  not  cause 
interference  to  reception  by  coast 
stations  of  ship  stations  transmitting  on 
frequencies  designated  for  ship  stations 
on  a  worldwide  basis  (see  No.  52.39). 

5 .  78    Different  category  of  service:  in 
Cuba,  the  United  States  of  America  and 
Mexico,  the  allocation  of  the  band  415- 
435  kHz  to  the  aeronautical 
radionavigation  service  is  on  a  primary 
basis. 

5.79  The  use  of  the  bands  415-495 
kHz  and  505-526.5  kHz  (505-510  kHz 
in  Region  2)  by  the  maritime  mobile 
service  is  limited  to  radiotelegraphy. 

5.79A    When  establishing  coast 
stations  in  the  NAVTEX  service  on  the 
frequencies  490  kHz,  518  kHz  and  4 
209.5  kHz,  administrations  are  strongly 
recommended  to  coordinate  the 
operating  characteristics  in  accordance 
with  the  procedures  of  the  International 
Maritime  Organization  (IMO)  (see 
Resolution  339  (Rev.WRC-97)). 

5.80  In  Region  2,  the  use  of  the  band 
435-495  kHz  by  the  aeronautical 
radionavigation  service  is  limited  to 
non-directional  beacons  not  employing 
voice  transmission. 

5.82  In  the  maritime  mobile  service, 
the  frequency  490  kHz  is,  from  the  date 
of  full  implementation  of  the  GMDSS 
(see  Resolution  331  (Rev.WRC-97)),  to 
be  used  exclusively  for  the  transmission 
by  coast  stations  of  navigational  and 
meteorological  warnings  and  urgent 
information  to  ships,  by  means  of 
narrow-band  direct-printing  telegraphy. 
The  conditions  for  use  of  the  frequency 
490  kHz  are  prescribed  in  Articles  31 
and  52.  In  using  the  band  415-495  kHz 
for  the  aeronautical  radionavigation 
service,  administrations  are  requested  to 
ensure  that  no  harmful  interference  is 
caused  to  the  frequency  490  kHz: 

5.83  The  frequency  500  kHz  is  an 
international  distress  and  calling 
frequency  for  Morse  radiotelegraphy. 
The  conditions  for  its  use  are  prescribed 
in  Articles  31  and  52,  and  in  Appendix 
13. 

5.84  The  conditions  for  the  use  of 
the  frequency  518  kHz  by  the  maritime 
mobile  service  are  prescribed  in  Articles 
31  and  52  and  in  Appendix  13. 


5.86  In  Region  2,  in  the  band  525- 
535  kHz  the  carrier  power  of 
broadcasting  stations  shall  not  excee^N^ 
kW  diuing  Uie  day  and  250  W  at  night. 

5.87  Additional  allocation:  in 
Angola,  Botswana,  Lesotho,  Malawi, 
Mozambique,  Namibia,  South  Africa. 
Swaziland.  Zambia  and  Zimbabwe,  the 
band  526.5-535  kHz  is  also  allocated  to 
the  mobile  service  on  a  secondary  basis. 

5.87A    Additional  allocation:  in 
Uzbekistan,  the  band  526.5-1606.5  kHz 
is  also  allocated  to  the  radionavigation 
service  on  a  primary  basis.  Such  use  is 
subject  to  agreement  obtained  under  No. 
9.21  with  administrations  concerned 
and  limited  to  grotmd-based 
radiobeacons  in  operation  on  27  October 
1997  until  the  end  of  their  lifetime. 

5.88  Additional  allocation:  in  China, 
the  band  526.5-535  kHz  is  also 
allocated  to  the  aeronautical 
radionavigation  service  on  a  secondary 
basis. 

5.89  In  Region  2,  the  use  of  the  band 
1605-1705  kHz  by  stations  of  the 
broadcasting  service  is  subject  to  the 
Plan  established  by  the  Regional 
Administrative  Radio  Conference  (Rio 
de  Janeiro,  1988). 

The  examination  of  frequency 
assigiunents  to  stations  of  the  fixed  and 
mobile  services  in  the  band  1625-1705 
kHz  shall  take  account  of  the  allotments 
appearing  in  the  Plan  established  by  the 
Regional  Administrative  Radio 
Conference  (Rio  de  Janeiro,  1988). 

5.90  In  the  band  1605-1705  kHz,  in 
cases  where  a  broadcasting  station  of 
Region  2  is  concerned,  the  service  area 
of  the  maritime  mobile  stations  in 
Region  1  shall  be  limited  to  that 
provided  by  groimd-wave  propagation. 

5.91  Additional  allocation:  in  liie 
Philippines -and  Sri  Lanka,  the  band 
1606.5-1705  kHz  is  also  allocated  to  the 
broadcasting  service  on  a  secondary 
basis. 

5.92  Some  countries  of  Region  1  use 
radiodetermination  systems  in  the 
bands  1606.5-1625  kHz,  1635-1800 
kHz,  1850-2160  kHz,  2194-2300  kHz, 
2502-2850  kHz  and  3500-3800  kHz, 
subject  to  agreement  obtained  under  No. 
9.21.  The  radiated  mean  power  of  these 
stations  shall  not  exceed  50  W. 

5.93  Additional  allocation:  in 
Angola,  Armenia,  Azerbaijan,  Belarus, 
Georgia,  Himgary,  Kazakstan.  Latvia, 
Lithuania,  Moldova,  Mongolia,  Nigeria, 
Uzbekistan,  Poland,  Kyrgyzstan, 
Slovakia,  the  Czech  Rep.,  the  Russian 
Federation,  Tajikistan,  Chad, 
Turkmenistan  and  Ukraine,  the  bands 
1625-1635  kHz,  1800-1810  kHz  and 
2160-2170  kHz  and,  in  Bulgaria,  the 
bands  1625-1635  kHz  and  1800-1810 
kHz,  are  also  allocated  to  the  fixed  and 
land  mobile  services  on  a  primary  basis, 


subject  to  agreement  obtained  under  No. 
9.21. 

5.96  In  Germany,  Armenia,  Austria. 
Azerbaijan,  Belarus,  Denmark.  Estonia. 
Finland,  Georgia,  Hungary,  Ireland, 
Israel,  Jordan,  Kazakstan,  Latvia, 
Liechtenstein,  Lithuania,  Malta, 
Moldova,  Norway,  Uzbekistan,  Poland. 
Kyrgyzstan,  Slovakia,  the  Czech  Rep., 
the  United  Kingdom,  the  Russian 
Federation,  Sweden.  Switzerland, 
Tajikistan,  Turkmenistan  and  Ukraine, 
administrations  may  allocate  up  to  200 
kHz  to  their  amateur  service  in  the 
bands  1715-1800  kHz  and  1850-2000 
kHz.  However,  when  allocating  the 
bands  within  this  range  to  their  amateur 
service,  administrations  shall,  after  prior 
consultation  with  administrations  of 
neighbouring  countries,  take  such  steps 
as  may  be  necessary  to  prevent  harmful 
interference  bom  their  amateur  service 
to  the  fixed  and  mobile  services  of  other 
countries.  The  mean  power  of  any 
amateur  station  shall  not  exceed  10  W. 

5.97  In  Region  3,  the  Loran  system 
operates  either  on  1850  kHz  or  1950 
kHz,  the  bands  occupied  being  1825-' 
1875  kHz  and  1925-1975  kHz 
respectively.  Other  services  to  which 
the  band  1800-2000  kHz  is  allocated 
may  use  any  frequency  therein  on 
condition  that  no  harmful  interference 
is  caused  to  the  Loran  system  operating 
on  1850  kHz  or  1950  kHz. 

5.98  Alternative  allocation:  in        < 
Angola,  Armenia,  Azerbaijan,  Belarus, 
Belgium,  Bulgaria,  Cameroon,  the 
Congo,  Denmark,  Egypt,  Eritrea,  Spain, 
Ethiopia,  Georgia,  Greece,  Italy, 
Kazakstan,  Lebanon,  Lithuania, 
Moldova,  the  Netherlands,  Syria, 
Kyrgyzstan,  the  Russian  Federation, 
Somalia,  Tajikistan,  Timisia, 
Turkmenistan,  Turkey  and  Ukraine,  the 
band  1810-1830  kHz  is  allocated  to  the 
fixed  and  mobile,  except  aeronautical 
mobile,  services  on  a  primary  basis. 

5.99  Additional  allocation:  in  Saudi 
Arabia,  Austria,  Bosnia  and 
Herzegovina,  Iraq,  Libya,  Uzbekistan, 
Slovakia,  the  Czech  Rep.,  Romania, 
Slovenia,  Chad,  Togo  and  Yugoslavia. , 
the  band  1810-1830  kHz  is  also 
allocated  to  the  fixed  and  mobile,  except 
aeronautical  mobile,  services  on  a 
primary  basis. 

5.100  In  Region  1 ,  the  authorization 
to  use  the  band  1810-1830  kHz  by  the 
amateur  service  in  coimtries  situated 
totally  or  partially  north  of  40°  N  shall 
be  given  only  after  consultation  with  the 
countries  mentioned  in  Nos.  5.98  and 
5.99  to  define  the  necessar>-  steps  to  be 
taken  to  prevent  harmful  interference 
between  amateur  stations  and  stations  of 
other  services  operating  in  accordance 
with  Nos.  5.98  and  5.99. 
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5.101  Alternative  allocation:  in 
Biinindi  and  Lesotho,  the  band  1810- 
1850  kHz  is  allocated  to  the  fixed  and 
mobile,  except  aeronautical  mobile, 
services  on  a  primary  basis. 

5.102  Alternative  allocation:  in 
Argentina,  Bolivia,  Chile,  Mexico, 
Paraguay,  Peru.  Uruguay  and  Venezuela, 
the  band  1850-2000  kHz  is  allocated  to 
the  fixed,  mobile  except  aeronautical 
mobile,  radiolocation  and 
radionavigation  services  on  a  primary 
basis. 

5.103  In  Region  1,  in  making 
assignments  to  stations  in  the  fixed  and 
mobile  services  in  the  bands  1850-2045 
kHz,  2194-2498  kHz,  2502-2625  kHz 
and  2650-2850  kHz.  administrations 
should  bear  in  mind  the  sp>ecial 
requirements  of  the  maritime  mobile 
service. 

5.104  In  Region  1,  the  use  of  the 
band  2025-2045  kHz  by  the 
meteorological  aids  service  is  limited  to 
oceanographic  buoy  stations. 

5.105  m  Region  2,  except  in 
Greenland,  coast  stations  and  ship 
stations  using  radiotelephony  in  the 
band  2065-2107  kHz  shall  be  limited  to 
class  )3E  emissions  and  to  a  peak 
envelope  power  not  exceeding  1  kW. 
Preferably,  the  following  carrier 
frequencies  should  be  used:  2065.0  kHz, 
2079.0  kHz,  2082.5  kHz,  2086.0  kHz, 
2093.0  kHz,  2096.5  kHz,  2100.0  kHz  and 
2103.5  kHz.  In  Argentina  and  Uruguay, 
the  carrier  frequencies  2068.5  kHz  and 
2075.5  kHz  are  also  used  for  this 
purpose,  while  the  frequencies  within 
the  band  2072-2075.5  kHz  are  used  as 
provided  in  No.  52.165. 

5.106  In  Regions  2  and  3,  provided 
no  harmful  interference  is  caused  to  the 
maritime  mobile  service,  the  frequencies 
between  2065  kHz  and  2107  kHz  may  be 
used  by  stations  of  the  fixed  service 
communicating  only  within  national 
borders  and  whose  mean  power  does 
not  exceed  50  W.  In  notifying  the 
frequencies,  the  attention  of  the  Bureau 
should  be  drawn  to  these  provisions. 

5.107  Additional  allocation:  in 
Saudi  Arabia,  Botswana,  Eritrea, 
Ethiopia,  Iraq,  Lesotho,  Libya,  Somalia 
and  Swaziland,  the  band  2160-2170 
kHz  is  also  allocated  to  the  fixed  and 
mobile,  except  aeronautical  mobile  (R), 
services  on  a  primary  basis.  The  mean 
power  of  stations  in  these  services  shall 
not  exceed  50  W. 

5.108  The  carrier  frequency  2182 
kHz  is  an  international  distress  and 
calling  frequency  for  radiotelephony. 
The  conditions  for  the  use  of  the  band 
2173.5-2190.5  kHz  are  prescribed  in 
Articles  31  and  52  and  in  Appendix  13. 

5.109  The  frequencies  2187.5  kHz, 
4207.5  kHz,  6312  kHz,  8414.5  kHz. 
12577  kHz  and  16804.5  kHz  are 


international  distress  frequencies  for 
digital  selective  calling.  The  conditions 
for  the  use  of  these  frequencies  are 
prescribed  in  Article  31. 

5.110  The  frequencies  2174.5  kHz, 
4177.5  kHz,  6268  kHz,  8376.5  kHz, 
12520  kHz  and  16695  kHz  are 
international  distress  frequencies  for 
narrow-band  direct-printing  telegraphy. 
The  conditions  for  the  use  of  these 
frequencies  are  prescribed  in  Article  31. 

5.111  The  carrier  frequencies  2182 
kHz,  3023  kHz.  5680  kHz.  8364  kHz  and 
the  frequencies  121.5  MHz.  156.8  MHz 
and  243  MHz  may  also  be  used,  in 
accordance  with  the  procedures  in  force 
for  terrestrial  radiocommunication 
services,  for  search  and  rescue 
operations  concerning  manned  space 
vehicles.  The  conditions  for  the  use  of 
the  frequencies  are  prescribed  in  Article 
31  and  in  Appendix  13. 

The  same  applies  to  the  frequencies 
10003  kHz,  14993  kHz  and  19993  kHz, 
but  in  each  of  these  cases  emissions 
must  be  confined  in  a  band  of  ±  3  kHz 
about  the  frequency. 

5.112  Alternative  allocation :  in 
Bosnia  and  Herzegovina,  Cyprus, 
Denmark,  Greece,  Iceland,  Malta.  Sri 
Lanka  and  Yugoslavia,  the  band  2194^ 
2300  kHz  is  allocated  to  the  fixed  and 
mobile,  except  aeronautical  mobile, 
services  on  a  primary  basis. 

5.113  For  the  conditi  ons  for  the  use 
of  the  bands  2300-2495  kHz  (2498  kHz 
in  Region  1),  3200-3400  kHz,  4750- 
4995  kHz  and  5005-5060  kHz  by  the 
broadcasting  service,  see  Nos.  5.16  to 
5.20,  5.21  and  23.3  to  23.10. 

5.114  Alternative  allocation:  in 
Bosnia  and  Herzegovina,  Cyprus, 
Denmark,  Greece.  Iraq,  Malta,  and 
Yugoslavia,  the  band  2502-2625  kHz  is 
allocated  to  the  fixed  and  mobile,  except 
aeronautical  mobile,  services  on  a 
primary  basis. 

5.115  The  carrier  (reference) 
frequencies  3023  kHz  and  5680  kHz 
may  also  be  used,  in  accordance  with 
Article  31  and  Appendix  13  by  stations 
of  the  maritime  mobile  service  engaged 
in  coordinated  search  and  rescue 
operations. 

5.116  Administrations  are  luged  to 
authorize  the  use  of  the  band  3155-3195 
kHz  to  provide  a  conmion  worldwide 
channel  for  low  power  wireless  hearing 
aids.  Additional  channels  for  these 
devices  may  be  assigned  by 
administrations  in  the  bands  between 
3155  kHz  and  3400  kHz  to  suit  local 
needs. 

It  should  be  noted  that  frequencies  in 
the  range  3000  kHz  to  4000  kHz  are 
suitable  for  hearing  aid  devices  which 
are  designed  to  operate  over  short 
distances  within  the  induction  field. 


5.117  Alternative  allocation :  in 
Bosnia  and  Herzegovina.  Cyprus.  Cote 
d'lvoire,  Denmark,  Egypt,  Greece. 
Iceland,  Liberia.  Malta,  Sri  Lanka,  Togo 
and  Yugoslavia,  the  band  3155-3200 
kHz  is  allocated  to  the  fixed  and  mobile, 
except  aeronautical  mobile,  services  on 
a  primary  basis. 

5.118  Additional  allocation:  in  the 
United  States,  Japan.  Mexico,  Peru  and 
Uruguay,  the  band  3230-3400  kHz  is 
also  allocated  to  the  radiolocation 
service  on  a  secondary  basis. 

5.119  Additional  allocation :  in 
Honduras,  Mexico.  Peru  and  Venezuela, 
the  band  3500-3750  kHz  is  also 
allocated  to  the  fixed  and  mobile 
services  on  a  primary  basis. 

5.120  For  the  use  of  the  bands 
allocated  to  the  amateur  service  at  3.5 
MHz,  7.0  MHz.  10.1  MHz.  14.0  MHz. 
18.068  MHz,  21.0  MHz,  24.89  MHz  and 
144  MHz  in  the  event  of  natinal 
disasters,  see  Resolution  640.MSUP- 
WRC-2000) 

5.122  Alternative  allocation:  in 
Argentina,  Bolivia.  Chile,  Ecuador. 
Paraguay.  Peru  and  Uruguay,  the  band 
3750-4000  kHz  is  allocated  to  the  fixed 
and  mobile,  except  aeronautical  mobile, 
services  on  a  primary  basis. 

5.123  Adaitional allocation:  in 
Botswana,  Lesotho,  Malawi. 
Mozambique.  Namibia,  South  Africa. 
Swaziland,  Zambia  and  Zimbabwe,  the 
band  3900-3950  kHz  is  also  allocated  to 
the  broadcasting  service  on  a  primary 
basis,  subject  to  agreement  obtained 
imderNo.  9.21. 

5.125  Additional  allocation:  in 
Greenland,  the  band  3950-4000  kHz  is 
also  allocated  to  the  broadcasting 
service  on  a  primary  basis.  The  power 
of  the  broadcasting  stations  operating  in 
this  band  shall  not  exceed  that 
necessary  for  a  national  service  and 
shall  in  no  case  exceed  5  kW. 

5.126  In  Region  3.  the  stations  of 
those  services  to  which  the  band  3995- 
4005  kHz  is  allocated  may  transmit 
standard  frequency  and  time  signals. 

5.127  The  use  of  the  band  400O- 
4063  kHz  by  the  maritime  mobile 
service  is  limited  to  ship  stations  using 
radiotelephony  (see  No.  52.220  and 
Appendix  17). 

5.128  In  Afjghanistan.  Argentina. 
Armenia,  Azerbaijan,  Belarus, 
Botswana,  Burkina  Faso,  the  Central 
African  Rep..  China.  Georgia,  India. 
Kazakstan,  Mali.  Niger,  Kyrgyzstan, 
Russian  Federation,  Tajikistan.  Chad, 
Turkmenistan  and  Ukraine,  in  the  bands 
4063-4123  kHz.  4130-4133  kHz  and 
4408-4438  kHz,  stations  of  limited 
power  in  the  fixed  service  which  are 
situated  at  least  600  km  from  the  coast 


■  This  Resolution  was  abrogated  by  WRC-97. 
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may  operate  on  condition  that  harmful 
interference  is  not  caused  to  the 
maritime  mobile  service. 

5.129  On  condition  that  harmful 
interference  is  not  caused  to  the 
maritime  mobile  service,  the  frequencies 
in  the  bands  4063-4123  kHz  and  4130- 
4438  kHz  may  be  used  exceptionally  by 
stations  in  the  fixed  service 
conununicating  only  within  the 
boimdary  of  the  country  in  which  they 
are  located  with  a  mean  power  not 
exceeding  50  W. 

5.130  The  conditions  for  the  use  of 
the  carrier  frequencies  4125  kHz  and 
6215  kHz  are  prescribed  in  Articles  31 
and  52  and  in  Appendix  13. 

5.131  The  frequency  4209.5  kHz  is 
used  exclusively  for  the  transmission  by 
coast  stations  of  meteorological  and 
navigational  warnings  and  indent 
information  to  ships  by  means  of 
narrow-band  direct-printing  techniques. 

5.132  The  frequencies  4210  kHz, 
6314  kHz,  8416.5  kHz,  12579  kHz, 
16806.5  kHz.  19680.5  kHz,  22376  kHz 
and  26100.5  kHz  are  the  international 
frequencies  for  the  transmission  of 
maritime  safety  information  (MSI)  (see 
Appendix  17). 

5.133  Different  category  of  service: 
in  Armenia,  Azerbaijan,  Belarus, 
Georgia,  Kazakstan.  Latvia.  Lithuania, 
Moldova,  Uzbekistan,  Kyrgyzstan. 
Russian  Federation.  Tajikistan, 
Turkmenistan  and  Ukraine,  the 
allocation  of  the  band  5130-5250  kHz  to 
the  mobile,  except  aeronautical  mobile, 
service  is  on  a  primary  basis  (see  No. 
5.33). 

5.134  The  use  of  the  bands  5900- 
5950  kHz.  7300-7350  kHz,  9400-9500 
kHz,  11600-11650  kHz.  12050-12100 
kHz,  13570-13600  kHz,  13800-13870 
kHz,  15600-15800  kHz,  17480-17550 
kHz  and  18900-19020  kHz  by  the 
broadcasting  service  is  limited  to  single- 
sideband  emissions  with  the 
characteristics  specified  in  Appendix  11 
or  to  any  other  spectrum-efficient 
modulation  techniques  recommended 
by  rrU-R.  Access  to  these  bands  shall 
be  subject  to  the  decisions  of  a 
competent  conference. 

5.136    The  band  5900-5950  kHz  is 
allocated,  unXH  1  April  2007,  to  the 
fixed  service  on  a  primary  basis,  as  well 
as  to  the  following  services:  in  Region 
1  to  the  land  mobile  service  on  a 
primary  basis,  in  Region  2  to  the  mobile 
except  aeronautical  mobile  (R)  service 
on  a  primary  basis,  and  in  Region  3  to 
the  mobile  except  aeronauticsd  mobile 
(R)  service  on  a  secondary  basis,  subject 
to  application  of  the  procedure  referred 
to  in  Resolution  21  (Rev.WRC-95).  After 
1  April  2007,  frequencies  in  this  band 
may  be  used  by  stations  in  the  above- 
mentioned  services,  communicating 


only  within  the  boundary  of  the  cotmtry 
in  which  they  are  located,  on  the 
condition  that  harmful  interference  is 
not  caused  to  the  broadcasting  service. 
When  using  frequencies  for  these 
services,  administrations  are  urged  to 
use  the  mliumum  power  required  and  to 
take  account  of  the  seasonal  use  of 
frequencies  by  the  broadcasting  service 
published  in  accordance  with  the  Radio 
Regulations. 

5.137  On  condition  that  harmful 
interference  is  not  caused  to  the 
maritime  mobile  service,  the  bands 
6200-6213.5  kHz  and  6220.5-6525  kHz 
may  be  used  exceptionally  by  stations  in 
the  fixed  service,  communicating  only 
within  the  boimdary  of  the  country  in 
which  they  are  located,  with  a  mean 
power  not  exceeding  50  W.  At  the  time 
of  notification  of  these  frequencies,  the 
attention  of  the  Bureau  wiU  be  drawn  to 
the  above  conditions. 

5.138  The  following  bands: 
6765-6795  kHz  (centre  frequency  6780 

kHz), 
433.05-434.79  MHz  (centre  frequency 

433.92  MHz)  in  Region  1  except  in  the 

countries  mentioned  in  No.  5.280, 
61-61.5  GHz  (centre  frequency  61.25 

GHz), 
122-123  GHz  (centre  frequency  122.5 

GHz),  and 
244-246  GHz  (centre  frequency  245 

GHz) 

are  designated  for  industrial,  scientific 
and  medical  (ISM)  applications.  The  use 
of  these  frequency  bands  for  ISM 
applications  shall  be  subject  to  special 
authorization  by  the  administration 
concerned,  in  agreement  with  other 
administrations  whose 
radiocommunication  services  might  be 
affected.  In  applying  this  provision, 
administrations  shall  have  due  regard  to 
the  latest  relevant  ITU-R 
Recommendations. 

5.139  Different  category  of  service: 
in  Armenia,  Azerbaijan,  Belarus, 
Georgia,  Kazakstan,  Latvia,  Lithuania. 
Moldova,  Mongolia,  Uzbekistan, 
Kyrgyzstan,  Russian  Federation, 
Tajikistan,  Turkmenistan  and  Ukraine, 
the  allocation  of  the  band  6765-7000 
kHz  to  the  land  mobile  service  is  on  a 
primary  basis  (see  No.  5.33). 

5.140  Additional  allocation:  in 
Angola,  Iraq,  Rwanda,  Somalia  and 
Togo,  the  band  7000-7050  kHz  is  also 
allocated  to  the  fixed  service  on  a 
primary  basis. 

5.141  Alternative  allocation:  in 
Egypt,  Eritrea,  Ethiopia.  Guinea,  Libya 
and  Madagascar,  the  band  7000-7050 
kHz  is  allocated  to  the  fixed  service  on 
a  primary  basis. 

5.142  The  use  of  the  band  7100- 
7300  kHz  in  Region  2  by  the  amateur 


service  shall  not  impose  constraints  on 
the  broadcasting  service  intended  for 
use  within  Region  1  and  Region  3. 

5.143  The  band  7300-7350  kHz  is 
allocated,  until  1  April  2007.  to  the 
fixed  service  on  a  primary  basis  and  to 
the  land  mobile  service  on  a  secondary 
basis,  subject  to  application  of  the 
procedure  referred  to  in  Resolution  21 
(Rev.WRC-95).  After  1  April  2007, 
frequencies  in  this  band  may  be  used  by 
stations  in  the  above-mentioned 
services,  commimicating  only  within 
the  boimdary  of  the  country  in  which 
they  are  located,  on  condition  that 
harmful  interference  is  not  caused  to  the 
broadcasting  service.  When  using 
frequencies  for  these  services, 
adinlnistrations  are  urged  to  use  the 
minimum  power  required  and  to  take 
account  of  the  seasonal  use  of 
fiequencies  by  the  broadcasting  service 
published  in  accordance  with  the  Radio 
Regulations. 

5.144  In  Region  3,  the  stations  of 
those  services  to  which  the  band  7995- 
8005  kHz  is  allocated  may  transmit 
standard  frequency  and  time  signals. 

5.145  The  conditions  for  the  use  of 
the  carrier  frequencies  8291  kHz,  12290 
kHz  and  16420  kHz  are  prescribed  in 
Articles  31  and  52  and  in  Appendix  13. 

5.146  The  bands  9400-9500  kHz, 
11600-11650  kHz,  12050-12100  kHz. 
15600-15800  kHz,  17480-17550  kHz 
and  18900-19020  kHz  are  allocated  to 
the  fixed  service  on  a  primary  basis 
imtil  1  April  2007.  subject  to 
application  of  the  procedure  referred  to 
in  Resolution  21  (Rev.WRC-95).  After  1 
April  2007,  frequencies  in  these  bands 
may  be  used  by  stations  in  the  fixed 
service,  communicating  only  within  the 
boundary  of  the  coimtry  in  which  they 
are  located,  on  condition  that  harmful 
interference  is  not  caused  to  the 
broadcasting  service.  When  using 
frequencies  in  the  fixed  service, 
administrations  are  urged  to  use  the 
minimtim  power  required  and  to  take 
account  of  the  seasonal  use  of 
frequencies  by  the  broadcasting  service 
published  in  accordance  with  the  Radio 
Regulations. 

5.147  On  condition  that  harmful 
interference  is  not  caused  to  the 
brpadcastlng  service,  fiequencies  in  the 
bands  9775-9900  kHz,  11650-11700 
kHz  and  11975-12050  kHz  may  be  used 
by  stations  in  the  fixed  service 
communicating  only  within  the 
boimdary  of  the  country  in  which  they 
are  located,  each  station  using  a  total 
radiated  power  not  exceeding  24  dBW. 

5.148  The  bands  9775-9900  kHz, 
11650-11700  kHz,  11975-12050  kHz. 
13600-13800  kHz,  15450-15600  kHz. 
17550-17700  kHz  and  21750-21850 
kHz  are  allocated  to  the  fixed  service  on 
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a  primary  basis  subject  to  the  procediire 
described  in  Resolution  8.  The  use  of 
these  bands  by  the  broadcasting  service 
shall  be  subject  to  provisions  to  be 
established  by  the  world  administrative 
radio  conference  for  the  planning  of  HF 
bands  allocated  to  the  broadcasting 
service  (see  Resolution  508).  Within 

13360-13410  kHz, 

25550-25670  kHz, 

37.5-38.25  MHz, 

73-74.6  MHz  in  Regions  1  and  3, 

150.05-153  MHz  in  Region  1, 

322-328.6  MHz, 

406.1-410  MHz, 

608-614  MHz  in  Regions  1  and  3, 

1330-1400  MHz, 

1610.6-1613.8  MHz, 

1660-1670  MHz, 

1718.8-1722.2  MHz. 

2655-2690  MHz, 

3260-3267  MHz, 

3332-3339  MHz, 

3345.8-3352.5  MHz. 

4825^835  MHz, 

4950-4990  MHz, 


are  allocated,  administrations  are  urged 
to  take  all  practicable  steps  to  protect 
the  radio  astronomy  service  from 
harmful  interference.  Emissions  from 
spacebome  or  airborne  stations  can  be 
particularly  serious  sources  of 
interference  to  the  radio  astronomy 
service  (see  Nos.  4.5  and  4.6  and  Article 
.29). 

5.150  The  following  bands:  * 
13553-13567  kHz  (centre  frequency 

13560  kHz), 
26957-27283  kHz  (centre  frequency 

27120  kHz), 
40.66-40.70  MHz  (centre  frequency 

40.68  MHz), 
902-928  MHz  in  Region  2  (centre 

frequency  915  MHz), 
2400-2500  MHz  (centre  frequency  2450 

MHz). 
5725-5875  MHz  (centre  frequency  5800 

MHz),  and 
24-24.25  GHz  (centre  frequency  24.125 

GHz) 

are  also  designated  for  industrial, 
scientific  and  medical  (ISM) 
applications.  Radiocommunication 
services  operating  within  these  bands 
must  accept  harmful  interference  whigh 
may  be  caused  by  these  applications. 
ISM  equipment  operating  in  these  bands 
is  subject  to  the  provisions  of  No.  15.13. 

5.151  The  bands  13570-13600  kHz 
and  13800-13870  kHz  are  allocated, 
imtil  1  April  2007,  to  the  fixed  service 
on  a  primary  basis  and  to  the  mobile 
except  aeronautical  mobile  (R)  service 
on  a  secondary  basis,  subject  to 
application  of  the  procedure  referred  to 
in  Resolution  21  (Rev.WRC-95).  After  1 
April  2007,  frequencies  in  these  bands 


these  bands,  the  date  of  commencement' 
of  operations  in  the  broadcasting  servive 
on  a  planned  channel  shall  not  be 
earlier  than  the  date  of  completion  of 
satisfactory  transfer,  according  to  the 
procedures  described  in  Resolution  8,  of 
all  assignments  to  stations  in  the  fixed 
service  operating  in  accordance  with  the 

4990-5000  MHz. 

6650-6675.2  MHz. 

10.6-10.68  GHz, 

14.47-14.5  GHz, 

22.01-22.21  GHz, 

22.21-22.5  GHz, 

22.81-22.86  GHz, 

23.07-23.12  GHz, 

31.2-31.3  GHz, 

31.5-31.8  GHz  in  Regions  1  and  3. 

36.43-36.5  GHz, 

42.5-43.5  GHz, 

42.77-42.87  GHz, 

43.07-43.17  GHz. 

43.37-43.47  GHz, 

48.94-49.04  GHz, 

76-86  GHz, 

92-94  GHz, 


may  be  used  by  stations  in  the  above- 
mentioned  services,  communicating 
only  within  the  boundary  of  the  country 
in  which  they  are  located,  on  the 
condition  that  harmful  interference  is 
not  caused  to  the  broadcasting  service. 
When  using  frequencies  in  these 
services,  administrations  are  urged  to 
use  the  minimiiin  power  required  and  to 
take  account  of  the  seasonal  use  of 
frequencies  by  the  broadcasting  service 
published  in  accordance  with  the  Radio 
Regulations. 

5.152  Additional  allocation:  in 
Armenia,  Azerbaijan.  Ghina.  Cote 
d'lvoire,  Georgia,  fran  (Islamic  Republic 
of),  Kazakstan.  Moldova.  Kyrgyzstan, 
the  Russian  Federation,  Tajikistan. 
Turkmenistan  and  Ukraine,  the  band 
14250-14350  kHz  is  also  allocated  to 
the  fixed  service  on  a  primary  basis. 
Stations  of  the  fixed  service  shall  not 
use  a  radiated  power  exceeding  24  dBW. 

5.153  In  Region  3;  the  stations  of 
those  services  to  which  the  band  15995- 
16005  kHz  is  allocated  may  transmit 
standard  frequency  and  time  signals. 

5.154  Additional  allocation:  in 
Armenia,  Azerbaijan,  Georgia. 
Kazakstan.  Moldova.  Kyrgyzstan,  the 
Russian  Federation,  Tajikistan. 
Tiu-kmenistan  and  Ukraine,  the  band 
18068-18168  kHz  is  also  allocated  to 
the  fixed  service  on  a  primary  basis  for 
use  within  their  boundaries,  with  a  peak 
envelope  power  not  exceeding  1  kW. 

5.155  Additional  allocation :  in 
Armenia.  Azerbaijan,  Belarus,  Bulgaria, 
Georgia.  Hungary,  Kazakstan.  Moldova. 
Mongolia,  Uzbekistan.  Kyrgyzstan. 
Slovakia,  the  Czech  Rep..  Russian 


Table  and  other  provisions  of  the  Radio 
Regulations,  which  are  recorded  in  the 
Master  Register  and  which  may  be 
affected  by  boadcating  operations  on 
that  channel.  (SUP— WRC-97) 

5.149    In  making  assignments  to 
stations  of  other  services  to  which  the 
bands: 

94.1-100  GHz, 
102-109.5  GHz, 
111.8-114.25  GHz, 
128.33-128.59  GHz, 
129.23-129.49  GHz, 
130-134  GHz, 
136-148.5  GHz, 
151.5-158.5  GHz, 
168.59-168.93  GHz. 
171.11-171.45  GHz. 
172.31-172.65  GHz, 
173.52-173.85  GHz.     ^ 
195.75-196.15  GHz, 
209-226  GHz, 
241-250  GHz, 
252-275  GHz 


Federation,  Tajikistan,  Turkmenistan 
and  Ukraine,  the  band  21850-21870 
kHz  is  also  allocated  to  the  aeronautical 
mobile  (R)  services  on  a  primary  basis. 

5.155A    In  Armenia,  Azerbaijan, 
Belarus,  Bulgaria,  Georgia,  Kazakstan, 
Moldova,  Mongolia,  Uzbekistan, 
Kjrrgyzstan,  Slovakia,  the  Czech  Rep., 
the  Russian  Federation,  Tajikistan, 
Tiu-kmenistan  and  Ukraine,  the  use  of 
the  band  21850-21870  kHz  by  the  fixed 
service  is  limited  to  provision  of 
services  related  to  aircraft  flight  safety. 

5.155B    The  band  21870-21924  kHz 
is  used  by  the  fixed  service  for  provision 
of  services  related  to  aircraft  flight 
safety. 

5.156  Additional  allocation :  in 
Nigeria,  the  band  22720-23200  kHz  is 
also  allocated  to  the  meteorological  aids 
service  (radiosondes)  on  a  primary 
basis. 

5.156A    The  use  of  the  band  23200- 
23350  kHz  by  the  fixed  service  is 
limited  to  provision  of  services  related 
to  aircraft  flight  safety. 

5.157  The  use  of  the  band  23350- 
24000  kHz  by  the  maritime  mobile 
service  is  limited  to  inter-ship 
radiotelegraphy. 

5.160  Additional  allocation:  in 
Botswana,  Burundi,  Lesotho,  Malawi, 
Dem.  Rep.  of  the  Congo,  Rwanda  and 
Swaziland,  the  band  41-44  MHz  is  also 
allocated  to  the  aeronautical 
radionavigation  service  on  a  primary 
basis. 

5.161  Additional  allocation:  in  Iran 
(Islamic  Republic  of)  and  Japan,  the 
band  41-44  MHz  is  also  allocated  to  the 
radiolocation  service  on  a  secondary 
basis. 
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5.162  Additional  allocation:  in 
Australia  and  New  Zealand,  the  band 
44-47  MHz  is  also  allocated  to  the 
broadcasting  service  on  a  primary  basis. 

5.162A    Additional  allocation:  in 
Germany,  Austria,  Belgium,  Bosnia  and 
Herzegovina,  China,  Vatican,  Denmark, 
Spain.  Estonia.  Finland,  France,  Ireland, 
Iceland,  Italy,  Latvia,  The  Former 
Yugoslav  Republic  of  Macedonia, 
Liechtenstein,  Lithuania,  Luxembourg, 
Moldova.  Monaco.  Norway,  the 
Netherlands.  Poland,  Portugal,  Slovakia, 
the  Czech  Rep.,  the  United  Kingdom, 
the  Russian  Federation,  Sweden  and 
Switzerland  the  band  46-68  MHz  is  also 
allocated  to  the  radiolocation  service  on 
a  secondary  basis.  This  use  is  limited  to 
the  operation  of  wind  profiler  radars  in 
accordance  with  Resolution  217  (WRC- 
97). 

5.163  Additional  allocation:  in 
Armenia,  Azerbaijan,  Belarus,  Estonia, 
Georgia,  Hungary,  Kazakstan,  Latvia, 
Lithuania,  Moldova,  Mongolia, 
Uzbekistan,  Kyrgyzstan,  Slovakia,  the 
Czech  Rep.,  Russian  Federation, 
Tajikistan,  Turkmenistan  and  Ukraine, 
the  bands  47-48.5  MHz  and  56.5-58 
MHz  are  also  allocated  to  the  fixed  and 
land  mobile  services  on  a  secondary 
basis. 

5.164  Additional  allocation:  in 
Albania.  Germany.  Austria.  Belgium, 
Bosnia  and  Herzegovina,  Bulgaria,  C"te 
d'lvoire,  Denmark,  Spain,  Finland, 
France,  Gabon,  Greece,  Ireland,  Israel, 
Italy.  Jordan.  Lebanon,  Libya, 
Liechtenstein.  Luxemboiu^. 
Madagascar,  Mali,  Malta,  Morocco, 
Mauritania,  Monaco,  Nigeria,  Norway, 
the  Netherlands,  Poland,  Syria,  the 
United  Kingdom.  Senegal.  Slovenia. 
Sweden.  Switzerland.  Swaziland.  Togo. 
Tunisia.  Turkey  and  Yugoslavia  the 
band  47-68  MHz.  in  Romania  the  band 
47-58  MHz  and  in  the  Czech  Rep.  the 
band  66-68  MHz,  are  also  allocated  to 
the  land  mobile  service  on  a  primary 
basis.  However,  stations  of  the  land 
mobile  service  in  the  countries 
mentioned  in  connection  with  each 
band  referred  to  in  this  footnote  shall 
not  cause  harmful  interference  to,  or 
claim  protection  bom,  existing  or 
planned  broadcasting  stations  of 
countries  other  than  those  mentioned  in 
connection  with  the  band. 

5.165  Additional  allocation:  in 
Angola,  Cameroon,  the  Congo, 
Madagascar,  Mozambique,  Somalia, 
Sudan,  Tanzania  and  Chad,  the  band 
47-68  MHz  is  also  allocated  to  the  fixed 
and  mobile,  except  aeronautical  mobile, 
services  on  a  primary  basis. 

5.166  Alternative  allocation:  in  New 
Zealand,  the  band  50-51  MHz  is 
allocated  to  the  fixed,  mobile  and 
broadcasting  services  on  a  primary 


basis;  the  band  53-54  MHz  is  allocated 
to  the  fixed  and  mobile  services  on  a 
primary  basis. 

5.167  Alternative  allocation:  in 
Bangladesh.  Brunei  Darussalam.  India, 
Indonesia,  Iran  (Islamic  Republic  of), 
Malaysia,  Pakistan,  Singapore  and 
Thailand,  the  band  50-54  MHz  is 
allocated  to  the  fixed,  mobile  and 
broadcasting  services  on  a  primary 
basis. 

5.168  Additional  allocation :  in 
Australia,  China  and  the  Dem.  People's 
Rep.  of  Korea,  the  band  50-54  MHz  is 
also  allocated  to  the  broadcasting 
service  on  a  primary  basis. 

5.169  Alternative  allocation:  in 
Botswana,  Burundi,  Lesotho,  Malawi, 
Namibia,  Dem.  Rep.  of  the  Congo. 
Rwanda.  South  Africa,  Swaziland, 
Zambia  and  Zimbabwe,  the  band  50-54 
MHz  is  allocated  to  the  amateur  service 
on  a  primary  basis. 

5.170  Additional  allocation:  in  New 
Zealand,  the  band  51-53  MHz  is  also 
allocated  to  the  fixed  and  mobile 
services  on  a  primary  basis. 

5.171  Additional  allocation:  in 
Botswana.  Burundi,  Lesotho,  Malawi. 
Mali.  Namibia,  Dem.  Rep.  of  the  Congo, 
Rwanda.  South  Africa.  Swaziland  and 
2Umbabwe.  the  band  54-68  MHz  is  also 
allocated  to  the  fixed  and  mobile,  except 
aeronautical  mobile,  services  on  a 
primary  basis. 

5.172  Different  category  of  service: 
in  the  Frendi  Overseas  Departments  in 
Region  2,  Guyana,  Jamaica  and  Mexico, 
the  allocation  of  the  band  54-68  MHz  to 
the  fixed  and  mobile  services  is  on  a 
primary  basis  (see  No.  5.33). 

5.173  Different  category  of  service: 
in  the  Frendi  Overseas  Departments  in 
Region  2.  Guyana.  Jamaica  and  Mexico, 
the  allocation  of  the  band  68-72  MHz  to 
the  fixed  and  mobile  services  is  on  a 
primary  basis  (see  No.  5.33). 

5.174  Alternative  allocation:  in 
Bulgaria.  Himgary.  Poland  and 
Romania,  the  band  68-73  MHz  is 
allocated  to  the  broadcasting  service  on 
a  primary  basis  and  used  in  accordance 
with  the  decisions  in  the  Final  Acts  of 
the  Special  Regional  Conference 
(Geneva.  1960). 

5.175  Alternative  allocation:  in 
Armenia.  Azerbaijan,  Belarus,  Georgia, 
Kazakstan,  Latvia,  Lithuania,  Moldova, 
Mongolia,  Uzbekistan.  Kyrgyzstan.  the 
Russian  Federation,  Tajikistan. 
Turkmenistan  and  Ukraine,  the  bands 
68-73  MHz  and  76-87.5  MHz  are 
allocated  to  the  broadcasting  service  on 
a  primary  basis.  The  services  to  which 
these  bands  are  allocated  in  other 
countries  and  the  broadcasting  service 
in  the  countries  listed  above  are  subject 
to  agreements  with  the  neighbouring 
countries  concerned. 


5 . 1 76  Additional  allocation :  in 
Australia.  China,  Korea  (Rep.  of), 
Estonia  (subject  to  agreement  obtained 
under  No.  9.21).  the  Philippines,  the 
Dem.  People's  Rep.  of  Korea  and  Samoa, 
the  band  68-74  MHz  is  also  allocated  to 
the  broadcasting  service  on  a  primary 
basis. 

5.177  Additional  allocation:  in 
Armenia.  Azerbaijan,  Belarus.  Bulgaria. 
Georgia,  Kazakstan,  Latvia,  Moldova.   , 
Uzbekistan,  Poland,  Kyrgyzstan,  the 
Russian  Federation,  Tajikistan, 
Turkmenistan  and  Ukraine,  the  band 
73-74  MHz  is  also  allocated  to  the 
broadcasting  service  on  a  primary  basis, 
subject  to  agreement  obtained  under  No. 
9.21. 

5. 1 78  Additional  allocation :  in 
Colombia,  Costa  Rica,  Cuba,  El 
Salvador,  Guatemala.  Guyana,  Honduras 
and  Nicaragua,  the  band  73-74.6  MHz  is 
also  allocated  to  the  fixed  and  mobile 
services  on  a  secondary  basis. 

5.1 79  Additional  allocation:  in 
Armenia,  Azerbaijan,  Belarus,  Bulgaria. 
China,  Georgia,  Kazakstan,  Latvia, 
Lithuania,  Moldova,  Mongolia, 
Kyrgyzstan,  Slovakia,  the  Czech  Rep., 
Russian  Federation,  Tajikistan, 
Turkmenistan  and  Ukraine,  the  bands 
74.6-74.8  MHz  and  75.2-75.4  MHz  are 
also  allocated  to  the  aeronautical 
radionavigation  service,  on  a  primary 
basis,  for  ground-based  transmitters 
only. 

5.180  The  frequency  75  MHz  is 
assigned  to  marker  beacons. 
Administrations  shall  refrain  from 
assigning  frequencies  close  to  the  limits 
of  the  guardband  to  stations  of  other 
services  which,  because  of  their  power 
or  geographical  position,  might  cause 
harmful  interference  or  otherwise  place 
a  constraint  on  marker  beacons. 

Every  effort  should  be  made  to 
improve  further  the  characteristics  of 
airborne  receivers  and  to  limit  the 
power  of  transmitting  stations  close  to 
the  limits  74.8  MHz  and  75.2  MHz. 

5.181  Additional  allocation:  in 
Egypt.  Israel.  Japan,  and  Syria,  the  band 
74.8-75.2  MHz  is  also  allocated  to  the 
mobile  service  on  a  secondary  basis, 
subject  to  agreement  obtained  under  No. 
9.21.  In  order  to  ensure  that  harmful 
interference  is  not  caused  to  stations  of 
the  aeronautical  radionavigation  service, 
stations  of  the  mobile  service  shall  not 
be  introduced  in  the  band  untiHt  is  no 
longer  required  for  the  aeronautical 
radionavigation  service  by  any 
administration  which  may  be  identified 
in  the  application  of  the  procedure 
invoked  under  No.  9.21. 

5.182  Additional  allocation:  in 
Western  Samoa,  the  band  75.4-87  MHz 
is  also  allocated  to  the  broadcasting 
service  on  a  primary  basis. 
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5.183  Additional  allocation:  in 
China,  Korea  (Rep.  ofl,  Japan,  the 
Philippines  and  the  Dem.  People's  Rep. 
of  Korea,  the  band  76-87  MHz  is  also 
allocated  to  the  broadcasting  service  on 
a  primary  basis. 

5.184  Additional  allocation:  in 
Bulgaria  and  Romania,  the  band  76-87.5 
MHz  is  also  allocated  to  the 
broadcasting  service  on  a  primary  basis 
and  used  in  accordance  with  the 
decisions  contained  in  the  Final  Acts  of 
the  Special  Regional  Conference 
(Geneva.  1960). 

5.185  Different  category  of  service: 
in  the  United  States,  the  French 
Overseas  Departments  in  Region  2, 
Guyana,  Jamaica,  Mexico  and  Paraguay, 
the  allocation  of  the  band  76-88  MHz  to 
the  fixed  and  mobile  services  is  on  a 
primary  basis  (see  No.  5.33). 

5.187  Alternative  allocation:  in 
Albania,  the  band  81-87.5  MHz  is 
allocated  to  the  broadcasting  service  on 
a  primary  basis  and  used  in  accordance 
with  the  decisions  contained  in  the 
Final  Acts  of  the  Special  Regional 
Conference  (Geneva,  1960). 

5.188  Additional  allocation:  in 
Australia,  the  band  85-87  MHz  is  also 
allocated  to  the  broadcasting  service  on 
a  primary  basis.  The  introduction  of  the 
broadcasting  service  in  Australia  is 
subject  to  special  agreements  between 
the  administrations  concerned. 

5.190    Additional  allocation:  in 
Monaco,  the  band  87.5-88  MHz  is  also 
allocated  to  the  land  mobile  service  on 
a  primary  basis,  subject  to  agreement 
obtained  imder  No.  9.21. 

5.192    Additional  allocation:  in 
China  and  Korea  (Rep.  of),  the  band 
100-108  MHz  is  also  allocated  to  the 
fixed  and  mobile  services  on  a  primary 
basis. 

5 . 1 94    Additional  allocation :  in 
Azerbaijan,  Lebanon,  Syria,  Kyrgyzstan, 
Somalia  and  Turkmenistan,  the  band 
104-108  MHz  is  also  allocated  to  the 
mobile,  except  aeronautical  mobile  (R), 
service  on  a  secondary  basis. 

5.197  Additional  allocation:  in 
Japan,  Pakistan  and  Syria,  the  band 
108-111.975  MHz  is  also  allocated  to 
the  mobile  service  on  a  secondary  basis, 
subject  to  agreement  obtained  under  No. 
9.21.  In  order  to  ensiue  that  harmful 
interference  is  not  caused  to  stations  of 
the  aeronautical  radionavigation  service, 
stations  of  the  mobile  service  shall  not 
be  introduced  in  the  band  until  it  is  no 
longer  required  for  the  aeronautical 
radionavigation  service  by  any 
administration  which  may  be  identified 
in  the  application  of  the  procediues 
invoked  under  No.  9.21. 

5.198  Additional  allocation:  the 
band  147.975-136  MHz  is  also  allocated 
to  the  aeronautical  mobile-satellite  (R) 


service  on  a  secondary  basis,  subject  to 
agreement  obtained  under  No.  9.21. 

5.199  The  bands  121.45-121.55 
MHz  and  242.95-243.05  MHz  are  also 
allocated  to  the  mobile-satellite  service 
for  the  reception  on  board  satellites  of 
emissions  from  emergency  position- 
indicating  radiobeacons  transmitting  at 
121.5  MHz  and  243  MHz  (see  Appendix 
13). 

5.200  In  the  band  117.975-136  MHz, 
the  fiwiuency  121.5  MHz  is  the 
aeronautical  emergency  frequency  and, 
where  required,  the  fitiquency  123.1 
MHz  is  the  aeronautical  frequency 
auxiliary  to  121.5  MHz.  Mobile  stations 
of  the  maritime  mobile  service  may 
communicate  on  these  frequencies 
under  the  conditions  laid  down  in 
Article  31  and  Appendix  13  for  distress 
and  safety  purposes  with  stations  of  the 
aeronautical  mobile  service. 

5.201  Additional  allocation:  in 
Angola,  Armenia,  Azerbaijan,  Belarus, 
Bulgaria,  Estonia,  Georgia,  Hungary, 
Iran  (Islamic  Republic  of),  Iraq,  Japan, 
Kazakstan,  Latvia,  Moldova,  Mongolia, 
Mozambique,  Uzbekistan,  Papua  New 
Guinea,  Poland,  Kyrgyzstan,  Slovakia, 
the  Czech  Rep.,  Romania,  Russian 
Federation,  Tajikistan,  Turkmenistan 
and  Ukraine,  the  band  132-136  MHz  is 
also  allocated  to  the  aeronautical  mobile 
(OR)  service  on  a  primary  basis.  In 
assigning  frequencies  to  stations  of  the 
aeronautical  mobile  (OR)  service,  the 
administration  shall  take  account  of  the 
frequencies  assigned  to  stations  in  the 
aeronautical  mobile  (R)  service. 

5.202  Additional  allocation:  in 
Saudi  Arabia,  Armenia,  Azerbaijan, 
Belarus,  Bulgaria,  the  United  Arab 
Emirates,  Georgia,  Iran  (Islamic 
Republic  of),  Jordan,  Latvia,  Moldova, 
Oman,  Uzbekistan,  Poland,  Syria, 
Kyrgyzstan,  Slovakia,  the  Czech  Rep., 
Romania,  the  Russian  Federation, 
Tajikistan,  Turkmenistan  and  Ukraine, 
the  band  136-137  MHz  is  also  allocated 
to  the  aeronautical  mobile  (OR)  service 
on  a  primary  basis.  In  assigning 
frequencies  to  stations  of  the 
aeronautical  mobile  (OR)  service,  the 
administration  shall  take  account  of  the 
frequencies  assigned  to  stations  in  the 
aeronautical  mobile  (R)  service. 

5.203  hi  the  band  136-137  MHz. 
existing  operational  meteorological 
satellites  may  continue  to  operate, 
under  the  conditions  defined  in  No.  4.4 
with  respect  to  the  aeronautical  mobile 
service,  until  1  January  2002. 
Administrations  shall  not  authorize  new 
fr^uency  assignments  in  this  band  to 
stations  in  the  meteorological-satellite 
service. 

5 .  203  A    Additional  allocation :  in 
Israel,  Mauritania,  Qatar  and  Zimbabwe, 
the  band  136-137  MHz  is  also  allocated 


to  the  fixed  and  mobile,  except 
aeronautical  mobile  (R),  services  on  a 
secondary  basis  luitil  1  January  2005. 
5.203B    Additional  allocation:  in 
Saudi  Arabia,  United  Arab  Emirates, 
Jordan,  Oman  and  Syria,  the  band  136- 

137  MHz  is  also  allocated  to  the  fixed 
and  mobile,  except  aeronautical  mobile, 
services  on  a  secondary  basis  until  1 
January  2005. 

5.204  Different  category  of  service: 
in  Afghanistan,  Saudi  Arabia,  Bahrain, 
Bangladesh,  Bosnia  and  Herzegovina, 
Brunei  Darussalam,  China,  Cuba,  the 
United  Arab  Emirates,  India,  Indonesia, 
Iran  (Islamic  Republic  of),  Iraq, 
Malaysia,  Oman,  Pakistan,  Philippines, 
Qatar,  Singapore,  Sri  Lanka,  Thailand, 
Yemen  and  Yugoslavia,  the  band  137- 

138  MHz  is  allocated  to  the  fixed  and 
mobile,  except  aeronautical  mobile  (R), 
services  on  a  primary  basis  (see  No. 
5.33). 

5.205  Different  category  of  service: 
in  Israel  and  Jordan,  the  allocation  of 
the  band  137-138  MHz  to  the  fixed  and 
mobile,  except  aeronautical  mobile, 
services  is  on  a  primary  basis  (see  No. 
5.33). 

5.206  Different  category  of  service: 
in  Armenia,  Azerbaijan,  Belarus, 
Bulgaria,  Egypt,  Finland,  France, 
Georgia,  Greece,  Kazakstan,  Lebanon, 
Moldova,  Mongolia,  Uzbekistan.  Poland, 
Kjrrgyzstan,  Syria,  Slovakia,  the  Czech 
Rep.,  Romania,  the  Russian  Federation, 
Tajikistan,  Turkmenistan  and  Ukraine, 
the  allocation  of  the  band  137-138  MHz 
to  the  aeronautical  mobile  (OR)  service 
is  on  a  primary  basis  (see  No.  5.33). 

5.207  Additional  allocation:  in 
Australia,  the  band  137-144  MHz  is  also 
allocated  to  the  broadcasting  service  on 
a  primary  basis  until  that  service  can  be 
accommodated  within  regional 
broadcasting  allocations. 

5.208  The  use  of  the  band  137-138 
MHz  by  the  mobile-satellite  service  is 
subject  to  coordination  under  No. 
9.11A. 

5. 208 A    In  making  assignments  to 
space  stations  in  the  mobile-satellite 
service  in  the  bands  137-138  MHz,  387- 
J90  MHz  and  400.15-401  MHz, 
administrations  shall  take  all  practicable 
steps  to  protect  the  radio  astronomy 
service  in  the  bands  150.05-153  MHz, 
322-328.6  MHz,  406.1-410  MHz  and 
606-614  MHz  from  harmful  interference 
from  imwanted  emissions.  The 
threshold  levels  of  interference 
detrimental  to  the  radio  astronomy 
service  are  shown  in  Table  1  of 
Recommendation  ITU-R  RA.769-1. 

5.209  The  use  of  the  bands  137-138 
MHz,  148-150.05  MHz,  399.9-400.05 
MHz,  400.15-401  MHz,  454-456  MHz 
and  459-460  MHz  by  the  mobile- 
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satellite  service  is  limited  to  non- 
geostationary-satellite  systems. 

5.210  Additional  allocation :  in 
France,  Italy,  Liechtenstein,  Slovakia, 
the  Czech  Rep.,  the  United  Kingdom 
and  Switzerland,  the  bands  138-143.6 
MHz  and  143.65-144  MHz  are  also 
allocated  to  the  space  research  service 
(space-to-Earth)  on  a  secondary  basis. 

5.211  Additional  allocation:  in 
Germany,  Saudi  Arabia,  Austria. 
Bahrain,  Belgium,  Bosnia  and 
Herzegovina,  Denmark,  the  United  Arab 
Emirates,  Spain,  Finland,  Greece. 
Ireland,  Israel,  Kenya,  Kuwait,  The 
Former  Yugoslav  Republic  of 
Macedonia,  Liechtenstein,  Luxembourg, 
Mali,  Malta,  Norway,  the  Netherlands, 
Qatar,  the  United  Kingdom,  Somalia, 
Sweden,  Switzerland,  Tanzania, 
Tunisia,  Tiukey  and  Yugoslavia,  the 
band  138-144  MHz  is  also  allocated  to 
the  maritime  mobile  and  land  mobile 
services  on  a  primary  basis. 

5.212  Alternative  allocation:  in 
Angola,  Botswana,  Burundi,  Cameroon, 
the  Central  African  Rep.,  the  Congo, 
Gabon,  Gambia,  Ghana,  Guinea,  Iraq. 
Jordan,  Lesotho,  Liberia,  Libya,  Malav<ri, 
Mozambique,  Namibia,  Nigeria,  Oman, 
Dem.  Rep.  of  the  Congo,  Rwanda,  Sierra 
Leone,  South  Africa,  Swaziland,  Chad, 
Togo,  Zambia  and  Zimbabwe,  the  band 
136-144  MHz  is  edlocated  to  the  fixed 
and  mobile  services  on  a  primary  basis. 

5.213  Additional  allocation:  in 
China,  the  band  138-144  MHz  is  also 
allocated  to  the  radiolocation  service  on 
a  primary  basis. 

5.214  Additional  allocation:  in 
Bosnia  and  Herzegovina,  Croatia, 
Eritrea,  Ethiopia,  Kenya,  The  Former 
Yugoslav  Republic  of  Macedonia,  Malta, 
Somalia,  Sudan,  Tanzania  and 
Yugoslavia,  the  band  138-144  MHz  is 
also  allocated  to  the  fixed  service  on  a 
primary  basis. 

5.216  Additional  allocation :  in 
China,  the  band  144-146  MHz  is  also 
allocated  to  the  aeronautical  mobile 
(OR)  service  on  a  secondary  basis. 

5.217  Alternative  allocation :  in 
Afghanistan,  Bangladesh,  Cuba,  Guyana 
and  India,  the  band  146-148  MHz  is 
allocated  to  the  fixed  and  mobile 
services  on  a  primary  basis. 

5.218  Additional  allocation:  the 
band  146-149.9  MHz  is  also  allocated  to 
the  space  operation  service  (Earth-to- 
space)  on  a  primary  basis,  subject  to 
agreement  obtained  under  No.  9.21.  The 
bandwidth  of  any  individual 
transmission  shidl  not  exceed  ±  25  kHz. 

5.219  The  use  of  the  band  148-149.9 
MHz  by  the  mobile-satellite  service  is 
subject  to  coordination  under  No. 
9.11A.  The  mobile-satellite  service  shall 
not  constrain  the  development  and  use 


of  the  fixed,  mobile  and  space  operation 
services  in  the  band  148-149.9  MHz. 

5.220  The  use  of  the  bands  149.9- 
150.05  MHz  and  399.9-400.05  MHz  by 
the  mobile-satellite  service  is  subject  to 
coordination  imder  No.  9.11A.  The 
mobile-satellite  service  shall  not 
constrain  the  development  and  use  of 
the  radionavigation-satellite  service  in 
the  bands  149.9-150.05  MHz  and  399.9- 
400.05  MHz. 

5.221  Stations  of  the  mobile-satellite 
service  in  the  band  146-149.9  MHz 
shall  not  cause  harmful  interference  to, 
or  claim  protection  from,  stations  of  the 
fixed  or  mobile  services  operating  in 
accordance  with  the  Table  of  Frequency 
Allocations  in  the  following  coimtries: 
Albania,  Algeria,  Germany,  Saudi 
Arabia,  Australia,  Austria,  Bahrain, 
Bangladesh,  Barbados,  Belarus, 
Belgitun,  Benin,  Bosnia  and 
Herzegovina,  Brunei  Darussalam, 
Bulgaria,  Cameroon,  China,  Cjrprus, 
Congo,  Korea  (Rep.  of),  Croatia,  Cuba, 
Denmark,  Egypt,  the  United  Arab 
Emirates,  Eritrea,  Spain,  Estonia, 
Ethiopia,  Finland,  France,  Gabon, 
Ghana,  Greece,  Guinea,  Guinea  Bissau, 
Himgary,  India,  Iran  (Islamic  Republic 
of),  Ireland,  Iceland,  Israel,  Italy, 
Jamaica,  Japan,  Jordan,  Kazakstan, 
Kenya,  Kuwait,  Latvia,  The  Former 
Yugoslav  Republic  of  Macedonia, 
Lebanon,  Libya,  Liechtenstein, 
Lithuania,  Luxembourg,  Malaysia.  Mali, 
Malta,  Mauritania,  Moldova,  Mongolia, 
Mozambique,  Namibia,  Norway,  New 
Zealand,  Oman,  Uganda,  Uzbekistan, 
Pakistan,  Panama,  Papua  New  Guinea, 
Paraguay,  the  Netherlands,  the 
Philippines,  Poland,  Portugal,  Qatar, 
S)Tia,  Kyrgyzstan.  Slovakia.  Romania, 
the  United  Kingdom,  the  Russian 
Federation,  Senegal,  Sierra  Leone, 
Singapore,  Slovenia,  Sri  Lanka,  South 
Africa,  Sweden,  Switzerland, 
Swaziland,  Tanzania,  Chad,  Thailand, 
Togo,  Tonga,  Trinidad  and  Tobago. 
Txmisia,  Turkey,  Ukraine,  Viet  Nam, 
Yemen.  Yugoslavia,  Zambia,  and 
Zimbabwe. 

5.222  Emissions  of  the 
radionavigation-satellite  service  in  the 
bands  149.9-150.05  MHz  and  399.9- 
400.05  MHz  may  also  be  used  by 
receiving  earth  stations  of  the  space 
research  service. 

5.223  Recognizing  that  the  use  of  the 
band  149.9-150.05  MHz  by  the  fixed 
and  mobile  services  may  cause  harmful 
interference  to  the  radionavigation- 
satellite  service,  administrations  are 
lUged  not  to  authorize  such  use  in 
application  of  No.  4.4. 

5.224A    The  use  of  the  bands  149.9- 
150.05  MHz  and  399.9-400.05  MHz  by 
the  mobile-satellite  service  (Earth-to- 
space)  is  limited  to  the  land  mobile- 


satellite  service  (Earth-to-space)  until  1 
January  2015. 

5.224B    The  allocation  of  the  bands 
149.9-150.05  MHz  and  399.9-400.05 
MHz  to  the  radionavigation-satellite 
service  shall  be  effective  until  1  January 
2015. 

5.225  Additional  allocation:  in 
Australia  and  India,  the  band  150.05- 
153  MHz  is  also  allocated  to  the  radio 
astronomy  service  on  a  primary  basis. 

5.226  The  frequency  156.8  MHz  is 
the  international  distress,  safety  bnd 
calling  frequency  for  the  maritime 
mobile  VHF  radiotelephone  service.  The 
conditions  for  the  use  of  this  frequency 
are  contained  in  Article  31  and 
Appendix  13. 

to  the  bands  156-156.7625  MHz, 
156.8375-157.45  MHz,  160.6-160.975 
MHz  and  161.475-162.05  MHz,  each 
administration  shall  give  priority  to  the 
maritime  mobile  service  on  only  such    _ 
frequencies  as  are  assigned  to  stations  of 
the  maritime  mobile  service  by  the 
administration  (see  Articles  31  and  52, 
and  Appendix  13). 

Any  use  of  frequencies  in  these  bands 
by  stations  of  other  services  to  which 
they  are  allocated  should  be  avoided  in 
areas  where  such  use  might  cause 
harmful  interference  to  the  maritime 
mobile  VHF  radiocommunication 
service. 

However,  the  frequency  156.8  MHz 
and  the  frequency  bands  in  which 
priority  is  given  to  the  maritime  mobile 
service  may  be  used  for 
radiocommunications  on  inland 
waterways  sui^ect  to  ag^ment  between 
interested  and  affected  administrations 
and  taking  into  account  current 
frequency  usage  and  existing 
agreements. 

5.227  In  the  maritime  mobile  VHF 
service  the  frw^uency  156.525  MHz  is  to 
be  used  exclusively  for  digital  selective 
calling  for  distress,  safety  and  calling. 
The  conditions  for  the  use  of  this 
frequency  are  prescribed  in  Articles  31 
and  52,  and  Appendices  13  and  16. 

5.229  Alternative  allocation:  in 
Morocco,  the  band  162-174  MHz  is 
allocated  to  the  broadcasting  service  on 
a  primary  basis.  The  use  of  this  band 
shall  be  subject  to  agreement  with 
administrations  having  services, 
operating  or  planned,  in  accordance 
with  the  Table  which  are  likely  to  be 
affected.  Stations  in  existence  on  1 
January  1981,  with  their  technical 
characteristics  as  of  that  date,  are  not 
affected  by  such  agreement. 

5.230  Additional  allocation:  in 
China,  the  band  163-167  MHz  is  also 
allocated  to  the  space  operation  service 
(space-to-Earth)  on  a  primary  basis, 
subject  to  agreement  obtained  under  No. 
9.21. 
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5.231  Additional  allocation:  in 
A^anistan,  China  and  Pakistan,  the 
band  167-174  MHz  is  also  allocated  to 
the  broadcasting  service  on  a  primary 
basis.  The  introduction  of  the 
broadcasting  service  into  this  band  shall 
be  subject  to  agreement  with  the 
neighbouring  countries  in  Region  3 
whose  services  are  likely  to  be  affected. 

5.232  Additional  allocation:  in 
Japan,  the  band  170-174  MHz  is  also 
allocated  to  the  broadcasting  service  on 
a  primary  basis. 

5.233  Additional  allocation:  in 
China,  the  band  174-184  MHz  is  also 
allocated  to  the  space  research  {space- 
to-Earth)  and  the  space  operation 
(space-to-Earth)  services  on  a  primary 
basis,  subject  to  agreement  obtained 
imder  No.  9.21.  These  services  shall  not 
cause  harmful  interference  to,  err  claim 
protection  from,  existing  or  planned 
broadcasting  stations. 

5.234  Different  category  of  service: 
in  Mexico,  the  allocation  of  the  band 
174-216  MHz  to  the  fixed  and  mobile 
services  is  on  a  primary  basis  (see  No. 
5.33). 

5.235  Additional  allocation:  in 
Germany,  Austria,  Belgium,  Denmark, 
Spain,  Finland,  France,  Israel,  Italy, 
Liechtenstein,  Malta,  Monaco,  Norway, 
the  Netherlands,  the  United  Kingdom, 
Sweden  and  Switzerland,  the  band  174- 
223  MHz  is  also  allocated  to  the  land 
mobile  service  on  a  primary  basis. 
However,  the  stations  of  the  land  mobile 
service  shall  not  cause  harmful 
interference  to,  or  claim  protection 
from,  broadcasting  stations,  existing  or 
planned,  in  coimtries  other  than  those 
listed  in  this  footnote. 

5.237  Additional  allocation:  in  the 
Congo,  Eritrea,  Ethiopia,  Gambia, 
Guinea,  Libya,  Malawi,  Mali,  Senegal, 
Sierra  Leone,  Somalia,  Tanzania  and 
Zimbabwe,  the  band  174-223  MHz  is 
also  allocated  to  the  fixed  and  mobile 
services  on  a  secondary  basis. 

5.238  Additional  allocation:  in 
Bangladesh,  India,  Pakistan  and  the 
Philippines,  the  band  200-216  MHz  is 
also  allocated  to  the  aeronautical 
radionavigation  service  on  a  primary 
basis. 

5.240  Additional  allocation:  in 
China  and  India,  the  band  216-223  MHz 
is  also  allocated  to  the  aeronautical 
radionavigation  service  on  a  primary 
basis  and  to  the  radiolocation  service  on 
a  secondary  basis. 

5.241  In  Region  2,  no  new  stations 
in  the  radiolocation  service  may  be 
authorized  in  the  band  216-225  MHz. 
Stations  authorized  prior  to  1  January 
1990  may  continue  to  operate  on  a 
secondary  basis. 

5.242  Additional  allocation:  in 
Canada,  the  band  216-220  MHz  is  also 


allocated  to  the  lai^d  mobile  service  on 
k  primary  basis. 

5.243    Additional  allocation:  in 
Somalia,  the  band  216-225  MHz  is  also 
allocated  to  the  aeronautical 
radionavigation  service  on  a  primary 
basis,  subject  to  not  causing  harmful 
interference  to  existing  or  planned 
broadcasting  services  in  other  coimtries. 

5.245  Additional  allocation:  in 
Japan,  the  band  222-223  MHz  is  also 
allocated  to  the  aeronautical 
radionavigation  service  on  a  primary 
basis  and  to  the  radiolocation  service  on 
a  secondary  basis. 

5.246  Alternative  allocation :  in 
Spain,  France,  Israel  and  Monaco,  the 
band  223-230  MHz  is  allocated  to  the 
broadcasting  and  land  mobile  services 
on  a  primary  basis  (see  No.  5.33)  on  the 
basis  that,  in  the  preparation  of 
frequency  plans,  the  broadcasting 
service  shall  have  prior  choice  of 
frequencies;  and  allocated  to  the  fixed 
and  mobile,  except  land  mobile, 
services  on  a  secondary  basis.  However, 
the  stations  of  the  land  mobile  service 
shall  not  cause  harmful  interference  to, 
or  claim  protection  from,  existing  or 
plaimed  broadcasting  stations  in 
Morocco  and  Algeria. 

5.247  Additional  allocation:  in 
Saudi  Arabia,  Bahrain,  the  United  Arab 
Emirates,  Jordan,  Oman,  Qatar  and 
Syria,  the  band  223-235  MHz  is  also 
allocated  to  the  aeronautical 
radionavigation  service  on  a  primary 
basis. 

5.250  Additional  allocation:  in 
China,  the  band  225-235  MHz  is  also 
allocated  to  the  radio  astronomy  service 
on  a  secondaiy  basis. 

5.251  Additional  allocation:  in 
Nigeria,  the  band  230-235  MHz  is  also 
allocated  to  the  aeronautical 
radionavigation  service  on  a  primary 
basis,  subject  to  agreement  obtained 
under  No.  9.21. 

5.252  Alternative  allocation:  in 
Botswana,  Lesotho,  Malawi. 
Mozambique,  Namibia.  South  Africa. 
Swaziland,  Zambia  and  Zimbabwe,  the 
bands  230-238  MHz  and  246-254  MHz 
are  allocated  to  the  broadcasting  service 
on  a  primary  basis,  subject  to  agreement 
obtained  under  No.  9.21. 

5.254  The  bands  235-322  MHz  and 
335.4-399.9  MHz  may  be  used  by  the 
mobile-satellite  service,  subject  to 
agreement  obtained  imder  No.  9.21.  on 
condition  that  stations  in  this  service  do 
not  cause  harmful  interference  to  those 
of  other  services  operating  or  plaimed  to 
be  operated  in  accordance  with  the 
Table  of  Frequency  Allocations. 

5.255  The  bands  312-315  MHz 
(Earth-to-space)  and  387-390  MHz 
(space-to-Earth)  in  the  mobile-satellite 
service  may  also  be  used  by  non- 


geostationary-satellite  systems.  Such  use 
is  subject  to  coordination  imder  No. 
9.11A. 

5.256  The  frequency  243  MHz  is  the 
frequency  in  this  band  for  use  by 
survival  craft  stations  and  equipment 
used  for  survival  purposes  (see 
Appendix  13). 

5.257  The  band  267-272  MHz  may 
be  used  by  administrations  for  space 
telemetry  in  their  countries  on  a 
primary  basis,  subject  to  agreement 
obtained  under  No.  9.21. 

5.258  The  use  of  the  band  328.6- 
335.4  MHz  by  the  aeronautical 
radionavigation  service  is  limited  to 
Instrument  Landing  Systems  (glide 
path). 

5 .  259    Additional  allocation :  in 
Egypt,  Israel,  Japan,  and  Syria,  the  band 
328.6-335.4  MHz  is  also  allocated  to  the 
mobile  service  on  a  secondary  basis, 
subject  to  agreement  obtained  under  No. 
9.21.  In  order  to  ensure  that  harmful 
interference  is  not  caused  to  stations  of 
the  aeronautical  radionavigation  service, 
stations  of  the  mobile  service  shall  not 
be  introduced  in  the  band  until  it  is  no 
longer  required  for  the  aeronautical 
radionavigation  service  by  any 
administration  which  may  be  identified 
in  the  application  of  the  procedure 
invoked  under  No.  9.21. 

5.260  Recognizing  that  the  use  of  the 
l)and  399.9-400.05  MHz  by  the  fixed 
and  mobile  services  may  cause  harmful 
interference  to  the  radionavigation 
satellite  service,  administrations  are 
urged  not  to  authorize  such  use  in 
application  of  No.  4.4. 

5.261  Emissions  shall  be  confined  in 
a  band  of  ±25  kHz  about  the  standard 
frequency  400.1  MHz. 

5.262  Additional  allocation:  in 
Saudi  Arabia,  Armenia,  Azerbaijan. 
Bahrain,  Belarus,  Bosnia  and 
Herzegovina,  Bulgaria,  Colombia,  Costa 
Rica,  Cuba,  Egypt,  the  United  Arab 
Emirates,  Ecuador,  Georgia,  Hungary. 
Iran  (Islamic  Republic  of),  Iraq,  Israel, 
Jordan,  Kazakstan.  Kuwait,  Liberia, 
Malaysia,  Moldova,  Nigeria.  Uzbekistan, 
Pakistan,  the  Philippines,  Qatar.  Syria, 
Kyrgyzstan.  Slovakia,  Romania,  the 
Russian  Federation,  Singapore.  Somalia. 
Tajikistan.  Turkmenistan.  Ukraine  and 
Yugoslavia,  the  band  400.05-401  MHz 
is  also  allocated  to  the  fixed  and  mobile 
.services  on  a  primary  basis. 

5.263  The  band  400.15-401  MHz  is 
also  allocated  to  the  space  research 
service  in  the  space-to-space  direction 
for  communications  with  manned  space 
vehicles.  In  this  application,  the  space 
research  service  will  not  be  regarded  as 
a  safety  service. 

5.264  The  use  of  the  band  400.15- 
401  MHz  by  the  mobile-satellite  service 
is  subject  to  coordination  under  No. 
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9.11A.  The  power  flux-density  limit 
indicated  in  Annex  1  of  Appendix  5 
^hall  apply  until  such  time  as  a 
competent  world  radiocommunication 
conference  revises  it. 

5.266  The  use  of  the  band  406-^06.1 
MHz  by  the  mobile-satellite  service  is 
limited  to  low  power  satellite 
emergency  position-indicating 
radiobeacons  (see  also  Article  31  and 
Appendix  13). 

5.267  Any  emission  capable  of 
causing  harmful  interference  to  the 
authorized  uses  of  the  band  406-406.1 
MHz  is  prohibited. 

5.268  Use  of  the  band  410-420  MHz 
by  the  space  research  service  is  limited 
to  conununications  within  5  km  of  an 
orbiting,  manned  space  vehicle.  The 
power  flux-density  at  the  surface  of  the 
Earth  produced  by  emissions  from  extra- 
vehicular activities  shall  not  exceed 

- 153  dB(W/m2)  for  0"  S  8  ^  5°.  - 153 
+  0.077  (5  -  5)  dB(W/m2)  for  5°  15  < 
70°  and  - 148  dB(W/m2)  for  70°  <  6  < 
90°,  where  5  is  the  angle  of  arrival  of  the 
radio-frequency  wave  and  the  reference 
bandvadth  is  4  kHz.  No.  4.10  does  not 
apply  to  extra-vehicular  activities.  In 
this  frequency  band  the  space  research 
(space-to-space)  service  shall  not  claim 
protection  from,  nor  constrain  the  use 
and  development  of,  stations  of  the 
fixed  and  mobile  services. 

5.269  Different  category  of  service: 
in  Australia,  the  United  States.  India. 
Japan  and  the  United  Kingdom,  the 
allocation  of  the  bands  420-430  MHz 
and  440-450  MHz  to  the  radiolocation 
service  is  on  a  primary  basis  (see  No. 
5.33). 

5.270  Additional  allocation:  in 
Australia,  the  United  States.  Jamaica 
and  the  Philippines,  the  bands  420-430 
MHz  and  440-450  MHz  are  also 
allocated  to  the  amateur  service  on  a 
secondary  basis. 

5.271  Additional  allocation:  in 
Azerbaijan,  Belarus,  China,  Estonia, 
India.  Latvia,  Lithuania,  Kyrgyzstan  and 
Turkmenistan,  the  band  420-460  MHz 
is  also  allocated  to  the  aeronautical 
radionavigation  service  (radio 
altimeters)  on  a  secondary  basis. 

5.272  Different  category  of  service: 
in  France,  the  allocation  of  the  band 
430-434  Mkz  to  the  amateur  service  is 
on  a  secondary  basis  (see  No.  5.32). 

5.273  Different  category  of  service: 
in  Denmark,  Libya  and  Norway,  the 
allocation  of  the  bands  430-432  MHz 
and  438—440  MHz  to  the  radiolocation 
service  is  on  a  secondary  basis  (see  No. 
5.32). 

5 . 2  74    Alternative  allocation :  in 
Denmark.  Norway  and  Sweden,  the 
bands  430-432  MHz  and  438-440  MHz 
are  allocated  to  the  fixed  and  mobile, 


except  aeronautical  mobile,  services  on 
a  primary  basis. 

5.275  Additional  allocation:  in 
Bosnia  and  Herzegovina,  Croatia, 
Estonia,  Finland,  Latvia,  The  Former 
Yugoslav  Republic  of  Macedonia,  Libya, 
Slovenia  and  Yugoslavia,  the  bands 
430-432  MHz  and  438-440  MHz  are 
also  allocated  to  the  fixed  and  mobile, 
except  aeronautical  mobile,  services  on 
a  primary  basis.) 

5.276  Additional  allocation:  in 
A^anistan,  Algeria,  Saudi  Arabia, 
Bahrain,  Bangladesh,  Brunei 
Darussalam.  Burkina  Faso,  Burundi, 
Egypt,  the  United  Arab  Emirates, 
Ecuador,' Eritrea,  Ethiopia.  Greece, 
Guinea.  India.  Indonesia,  fran  (Islamic 
Republic  of).  Iraq.  Israel.  Italy,  Jordan. 
Kenya,  Kuwait,  Lebanon,  Libya, 
Liechtenstein,  Malaysia,  Malta,  Nigeria. 
Oman,  Pakistan,  the  Philippines,  Qatar, 
Syria,  the  Dem.  People's  Rep.  of  Korea, 
Singapore,  Somalia,  Switzerland, 
Tanzania,  Thailand,  Togo,  Turkey  and 
Yemen,  the  band  430-440  MHz  is  also 
allocated  to  the  fixed  service  on  a 
primary  basis  and  the  bands  430—435 
MHz  and  438-440  MHz  are  also 
allocated  to  the  mobile,  except 
aeronautical  mobile,  service  on  a 
primary  basis. 

5.277  Additional  allocation:  in 
Angola,  Armenia,  Azerbaijan,  Belarus, 
Cameroon,  Congo,  Djibouti,  Georgia, 
Hungary,  Israel,  Kazakstan,  Latvia,  Mali, 
Moldova,  Mongolia,  Uzbekistan,  Poland. 
Kjrrgyzstan,  Slovakia,  the  Czech  Rep., 
Romania,  the  Russian  Federation, 
Rwanda,  Tajikistan,  Chad, 
Turkmenistan  and  Ukraine,  the  band 
430-440  MHz  is  also  allocated  to  the 
fixed  service  on  a  primary  basis. 

5.278  Different  category  of  service: 
in  Argentina,  Colombia,  Costa  Rica. 
Cuba.  Guyana,  Honduras,  Panama  and 
Venezuela,  the  allocation  of  the  band 
430-440  MHz  to  the  amateur  service  is 
on  a  primary  basis  (see  No.  5.33). 

5.279  Additional  allocation:  in 
Mexico,  the  bands  430-435  MHz  and 
438-440  MHz  are  also  allocated  on  a 
primary  basis  to  the  land  mobile  service, 
subject  to  agreement  obtained  under  No. 
9.21.  5.280  In  Germany,  Austria,  Bosnia 
and  Herzegovina,  Croatia,  The  Former 
Yugoslav  Republic  of  Macedonia. 
Liechtenstein.  Portugal.  Slovenia. 
Switzerland  and  Yugoslavia,  the  band 
433.05-434.79  MHz  (centre  frequency 
433.92  MHz)  is  designated  for 
industrial,  scientific  and  medical  (ISM) 
applications.  Radiocommunication 
services  of  these  countries  operating 
within  this  band  must  accept  harmful 
interference  which  may  be  caused  by 
these  applications.  ISM  equipment 
operating  in  this  band  is  subject  to  the 
provisions  of  No.  15.13. 


5.281  Additional  allocation:  in  the 
French  Overseas  Departments  in  Region 
2  and  India,  the  band  433.75-434.25 
MHz  is  also  allocated  to  the  space 
operation  service  (Earth-to-space)  on  a 
primary  basis.  In  France  and  in  Brazil, 
the  band  is  allocated  to  the  same  service 
on  a  secondary  basis. 

5.282  In  the  bands  435-438  MHz, 
1260-1270  MHz,  2400-2450  MHz. 
3400-3410  MHz  (in  Regions  2  and  3 
only)  and  5650-5670  MHz,  the  amateur- 
satellite  service  may  operate  subject  to 
not  causing  harmful  interference  to 
other  services  operating  in  accordance 
with  the  Table  (see  No.  5.43). 
Administrations  authorizing  such  use 
shall  ensure  that  any  harmful 
interference  caused  by  emissions  from  a 
station  in  the  amateur-satellite  service  is 
immediately  eliminated  in  accordance 
with  the  provisions  of  No.  25.11.  The 
use  of  the  bands  1260-1270  MHz  and 
5650-5670  MHz  by  the  amateur-satellite 
service  is  limited  to  the  Earth-to-space 
direction. 

5.283  Additional  allocation:  in 
Austria,  the  band  438—440  MHz  is  also 
allocated  to  the  fixed  and  mobile,  except 
aeronautical  mobile,  services  on  a 
primary  basis. 

5.284  Additional  allocation:  in 
Canada,  the  band  440-450  MHz  is  also 
allocated  to  the  amateur  service  on  a    ' 
secondary  basis. 

5.285  Differen  t  ca  tegory  of  service: 
in  Canada,  the  allocation  of  the  band 
440-450  MHz  to  the  radiolocation 
service  is  on  a  primary  basis  (see  No. 
5.33). 

5.286  The  band  449.75-450.25  MHz 
may  be  used  for  the  space  operation 
service  (Earth-to-space)  and  the  space 
research  service  (Earth-to-space),  subject 
to  agreement  obtained  under  No.  9.21. 

5.286A    The  use  of  the  bands  454- 
456  MHz  and  459-460  MHz  by  the 
mobile-satellite  service  is  subject  to 
coordination  under  No.  9. 11  A. 

5.286B    The  use  of  the  band  454-455 
MHz  in  the  countries  listed  in  No. 
5.286D,  455-456  MHz  and  459-460 
MHz  in  Region  2.  and  454-456  MHz  and 
459-460  MHz  in  the  countries  listed  in 
No.  5.286E,  by  stations  in  the  mobile- 
satellite  service,  shall  not  cause  harmful 
interference  to,  or  claim  protection 
from,  stations  of  the  fixed  or  mobile 
services  operating  in  accordance  with 
the  Table  of  Frequency  Allocations. 

5.286C    The  use  of  the  haOad  454-455 
MHz  in  the  countries  listed  in  No. 
5.286D,  455-456  MHz  and  459-460 
MHz  in  Region  2,  and  454-456  MHz  and 
459-460  MHz  in  the  countries  listed  in 
No.  5.286E.  by  stations  in  the  mobile- 
satellite  service,  shall  not  constrain  the 
development  and  use  of  the  fixed  and 
mobile  services  operating  in  accordance 
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with  the  Table  of  Frequency 
Allocations. 

5.286D    Additional  allocation:  in 
Canada,  the  United  States,  Mejcico  and 
Panama,  the  band  454-455  MHz  is  also 
allocated  to  the  mobile-satellite  service 
(Earth-to-space)  on  a  primary  basis. 

5.286E    Additional  allocation:  in 
Cape  Verde,  Indonesia,  Nepal.  Nigeria 
and  Papua  New  Guinea,  the  bands  454- 
456  MHz  and  459-460  MHz  are  also 
allocated  to  the  mobile-satellite  (Earth- 
to-space)  service  on  a  primary  basis. 

5.287  In  the  maritime  mobile 
service,  the  frequencies  457.525  MHz. 
457.550  MHz.  457.575  MHz.  467.525 
MHz.  467.550  MHz  and  467.575  MHz 
may  be  used  by  on-board 
communication  stations.  Where  needed, 
equipment  designed  for  12.5  kHz 
channel  spacing  using  also  the 
additional  frequencies  457.5375  MHz, 
457.5625  MHz.  467.5375  MHz  and 
467.5625  MHz  may  be  introduced  for 
on-board  commimications.  The  use  of 
these  frequencies  in  territorial  waters 
may  be  subject  to  the  national 
regulations  of  the  administration 
concerned.  The  characteristics  of  the 
equipment  used  shall  conform  to  those 
specified  in  Recommendation  ITU-R 
M.1174  (see  Resolution  341  (WRC-97)). 

5.288  In  the  territorial  waters  of  the 
United  States  and  the  Philippines,  the 
preferred  frequencies  for  use  by  on- 
board communication  stations  shall  be 
457.525  MHz,  457.550  MHz.  457.575 
MHz  and  457;600  MHz  paired, 
respectively,  with  467.750  MHz. 
467.775  MHz.  467.800  MHz  and  467.825 
MHz.  The  characteristics  of  the 
equipment  used  shall  conform  to  those 
specified  in  Recommendation  ITU-R 
M.1174. 

5.289  Earth  exploration-satellite 
service  applications,  other  than  the 
meteorological-satellite  service,  may 
also  be  used  in  the  bands  460-470  MHz 
and  1690-1710  MHz  for  space-to-Earth 
transmissions  subject  to  not  causing 
harmful  interference  to  stations 
operating  in  accordance  with  the  Table. 

5.290  Different  category  of  service: 
in  Afghanistan.  Azerbaijan.  Belarus. 
China.  Japan,  Mongolia,  Uzbekistan. 
Kyrgyzstan,  Slovakia,  the  Russian 
Federation.  Tajikistan,  Turkmenistan 
and  Ukraine,  the  allocation  of  the  band 
460-470  MHz  to  the  meteorological- 
satellite  service  (space-to-Earth)  is  on  a 
primary  basis  (see  No.  5.33).  subject  to 
agreement  obtained  under  No.  9.21. 

5.291  Additional  allocation:  in 
China,  the  band  470-485  MHz  is  also 
allocated  to  the  space  research  (space- 
to-Earth)  and  the  space  operation 
(space-to-Earth)  services  on  a  primary 
basis  subject  to  agreement  obtained 
under  No.  9.21  and  subject  to  not 


causing  harmful  interference  to  existing 
and  planned  broadcasting  stations. 

5.291A    Additional  allocation:  in 
Germany.  Austria.  Deiunark.  Estonia, 
Finland.  Liechtenstein.  Norway. 
Netherlands,  the  Czech  Rep.  and 
Switzerland,  the  band  470-494  MHz  is 
also  allocated  to  the  radiolocation 
service  on  a  secondary  basis.  This  use 
is  limited  to  the  operation  of  wind 
profiler  radars  in  accordance  with 
Resolution  217  (WRC-97). 

5.292  Different  category  of  service: 
in  Mexico  and  Venezuela,  the  allocation 
of  the  band  470-512  MHz  to  the  fixed 
and  mobile  services,  and  in  Argentina 
and  Uruguay  to  the  mobile  service,  is  on 
a  primary  basis  (see  No.  5.33),  subject  to 
agreement  obtained  imder  No.  9.21. 

5.293  Different  category  of  service: 
in  Canada.  Chile.  Colombia.  Cuba,  the 
United  States.  Guyana,  Honduras, 
Jamaica,  Mexico,  Panama  and  Peru,  the 
allocation  of  the  bands  470-512  MHz 
and  614-806  MHz  to  the  fixed  and 
mobile  services  is  on  a  primary  basis 
(see  No.  5.33),  subject  to  agreement 
obtained  under  No.  9.21.  In  Argentina 
and  Ecuador,  the  allocation  of  the  band 
470-512  MHz  to  the  fixed  and  mobile 
services  is  on  a  primary  basis  (see  No. 
5.33),  subject  to  agreement  obtained 
under  No.  9.21. 

5 .  294    Additional  allocation :  in 
Burundi,  Cameroon,  the  Congo, 
Ethiopia.  Israel.  Kenya.  Lebanon.  Libya, 
Malawi.  Senegal,  Sudan,  Syria,  and 
Yemen,  the  band  470-582  MHz  is  also 
allocated  to  the  fixed  service  on  a 
secondary  basis. 

5.296  Additional  allocation:  in 
Germany,  Austria.  Belgium.  Cyprus. 
Denmark,  Spain.  Finland,  France. 
Ireland,  Israel,  Italy.  Libya.  Lithuania. 
Malta.  Morocco,  Monaco,  Norway,  the 
Netherlands,  Portugal,  Syria,  the  United 
Kingdom,  Sweden,  Switzerland. 
Swaziland  and  Tunisia,  the  band  470- 
790  MHz  is  also  allocated  on  a 
secondary  basis  to  the  land  mobile 
service,  intended  for  applications 
ancillary  to  broadcasting.  Stations  of  the 
land  mobile  service  in  the  coimtries 
listed  in  this  footnote  shall  not  cause 
harmful  interference  to  existing  or 
planned  stations  operating  in 
accordance  with  the  Table  in  covmtries 
other  than  those  listed  in  this  footnote. 

5.297  Additional  allocation:  in  Costa 
Rica,  Cuba,  El  Salvador,  the  United 
States.  Guatemala.  Guyana.  Honduras, 
Jamaica  and  Mexico,  the  band  512-608 
MHz  is  also  allocated  to  the  fixed  and 
mobile  services  on  a  primary  basis, 
subject  to  agreement  obtained  under  No. 
9.21. 

5.298  Additional  allocation:  in 
India,  the  band  549.75-550.25  MHz  is 
also  allocated  to  the  space  operation 


service  (space-to-Earth)  on  a  secondary 
basis. 

5 .  300    Additional  allocation :  in 
Israel,  Libya,  Syria  and  Sudan,  the  band 
582-790  MHz  is  also  allocated  to  the 
fixed  and  mobile,  except  aeronautical 
mobile,  services  on  a  secondary  basis. 

5.302    Additional  allocation:  in  the 
United  Kingdom,  the  band  590-598 
MHz  is  also  allocated  to  the  aeronautical 
radionavigation  service  on  a  primary 
basis.  All  new  assignments  to  stations  in 
the  aeronautical  radionavigation  service, 
including  those  transferred  from  the 
adjacent  bands,  shall  be  subject  to 
coordination  with  the  Admijiistrations 
of  the  following  countries:  Germany, 
Belgiimi.  Denmark.  Spain,  France, 
Ireland.  Luxembourg.  Morocco,  Norway 
and  the  Netherlands. 

5.304  Additional  allocation:  in  the 
African  Broadcasting  Area  (see  Nos. 
5.10  to  5.13).  the  band  606-614  MHz  is 
also  allocated  to  the  radio  astronomy 
service  on  a  primary  basis. 

5.305  Aadiiional  allocation:  in 
China,  the  band  606-614  MHz  is  also 
allocated  to  the  radio  astronomy  service 
on  a  primary  basis. 

5 .  306    Additional  allocation :  in 
Region  1 ,  except  in  the  African 
Broadcasting  Area  (see  Nos.  5.10  to 
5.13),  and  in  Region  3,  the  band  608- 
614  MHz  is  also  allocated  to  the  radio 
astronomy  service  on  a  secondary  basis. 

5.307    Additional  allocation:  in 
India,  the  band  608-614  MHz  is  also 
allocated  to  the  radio  astronomy  service 
on  a  primary  basis. 

5.309    Different  category  of  service: 
in  Costa  Rica,  El  Salvador  and 
Honduras,  the  allocation  of  the  band 
614-806  MHz  to  the  fixed  service  is  on 
a  primary  basis  (see  No.  5.33).  subject  to 
agreement  obtained  imder  No.  9.21. 

5.311  Within  the  frequency  band 
620-790  MHz.  assignments  may  be 
made  to  television  stations  using 
frequency  modulation  in  the 
broadcasting-satellite  service  subject  to 
agreement  between  the  administrations 
concerned  and  those  having  services, 
operating  in  accordance  with  the  Table, 
which  may  be  affected  (see  Resolutions 
33  (Rev.WRC-97)  and  507).  Such 
stations  shall  not  produce  a  power  flux- 
density  in  excess  of  the  value  - 129 
dBCW/m^)  for  angles  of  arrival  less  than 
20°  (see  Recommendation  705)  within 
the  territories  of  other  coimtries  without 
the  consent  of  the  administrations  of 
those  countries. 

5 . 3 1 2  Additional  allocation :  in 
Armenia.  Azerbaijan.  Belarus.  Bulgaria, 
Geoigia.  Hungary,  Kazakstan,  Latvia, 
Moldova,  Mongolia.  Uzbekistan,  Poland, 
Kyrgyzstan,  Slovakia,  the  Czech  Rep., 
Romania,  Russian  Federation, 
Tajikistan.  Turkmenistan  and  Ukraine. 
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the  band  645-862  MHz  is  also  allocated 
to  the  aeronautical  radionavigation 
service  on  a  primary  basis. 

5.314  Additional  allocation:  in 
Austria,  Italy.  Moldova.  Uzbekistan,  the 
United  Kingdom  and  Swaziland,  the 
band  790-862  MHz  is  also  allocated  to 
the  land  mobile  service  on  a  secondary 
basis. 

5.315  Alternative  allocation:  in 
Greece.  Italy  and  Timisia.  the  band  790- 
838  MHz  is  allocated  to  the  broadcasting 
service  on  a  primary  basis. 

5.316  Additional  allocation :  in 
Germany.  Saudi  Arabia,  Bosnia  and 
Herzegovina,  Burkina  Faso,  Cameroon, 
C"te  d'lvoire,  Croatia.  Denmark.  Egypt. 
Finland.  Israel.  Kenya.  The  Former 
Yugoslav  Republic  of  Macedonia.  Libya. 
Liechtenstein,  Monaco,  Norway,  the 
Netherlands,  Portugal,  Syria.  Sweden. 
Switzerland  and  Yugoslavia,  the  band 
790-830  MHz,  and  in  these  same 
coiuitries  and  in  Spain.  France.  Gabon 
and  Malta,  the  band  830-862  MHz,  are 
also  allocated  to  the  mobile,  except 
aeronautical  mobile,  service  on  a 
primary  basis.  However,  stations  of  the 
mobile  service  in  the  countries 
mentioned  in  coimection  with  each 
band  referred  to  in  this  footnote  shall 
not  cause  harmful  interference  to,  or 
claim  protection  from,  stations  of 
services  operating  in  accordance  with 
the  Table  in  countries  other  than  those 
mentioned  in  connection  with  the  band. 

5.317  Additional  allocation :  in 
Region  2  (except  Brazil  and  the  United 
States),  the  band  806-890  MHz  is  also 
allocated  to  the  mobile-satellite  service 
on  a  primary  basis,  subject  to  agreement 
obtained  under  No.  9.21.  The  use  of  this 
service  is  intended  for  operation  within 
national  boundaries. 

5 . 3 1 7  A    Administrations  wishing  to 
implement  International  Mobile 
Telecommunications-2000  (IMT-2000) 
may  use  those  parts  of  the  band  806-960 
MHz  which  are  allocated  to  the  mobile 
service  on  a  primary  basis  and  are  used 
or  planned  to  be  used  for  mobile 
systems  (see  Resolution  224  (WRC- 
2000)).  This  identification  does  not 
preclude  the  use  of  these  bands  by  any 
application  of  the  services  to  which  they 
are  allocated  and  does  not  establish 
priority  in  the  Radio  Regulations. 

5.318  Additional  allocation:  in 
Canada,  the  United  States  and  Mexico, 
the  ands  849-851  MHz  and  894-896 
MHz  are  also  allocated  to  the 
aeronautical  mobile  service  on  a 
primary  basis,  for  public 
correspondence  with  aircraft.  The  use  of 
the  band  849-851  MHz  is  limited  to 
transmissions  from  aeronautical  stations 
and  the  use  of  the  band  894-896  MHz 

is  limited  to  transmissions  from  aircraft 
stations. 


5.319  Additional  allocation:  in 
Belarus,  Russian  Federation  and 
Ukraine,  the  bands  806-840  MHz 
(Earth-to-space)  and  856-890  MHz 
(space-to-Earth)  are  also  allocated  to  the 
mobile-satellite,  except  aeronautical 
mobile-satellite  (R),  service.  The  use  of 
these  bands  by  this  service  shall  not 
cause  harmful  interference  to,  or  claim 
protection  from,  services  in  other 
countries  operating  in  accordance  with 
the  Table  of  Frequency  Allocations  and 
is  subject  to  special  agreements  between 
the  admiiustrations  concerned. 

5.320  Additional  allocation:  in 
Region  3.  the  bands  806-890  MHz  and 
942-960  MHz  are  also  allocated  to  the 
mobile-satellite,  except  aeronautical 
mobile-satellite  (R),  service  on  a  primary 
basis,  subject  to  agreement  obtained 
under  No.  9.21.  The  use  of  this  service 
is  limited  to  operation  within  national 
boundaries.  In  seeking  such  agreement, 
appropriate  protection  shall  be  afforded 
to  services  operating  in  accordance  with 
the  Table,  to  ensure  that  no  harmful 
interference  is  caused  to  such  services. 

5.321  Alternative  allocation:  in  Italy, 
the  band  838-854  MHz  is  allocated  to 
the  broadcasting  service  on  a  primary 
basis  as  from  1  January  1995. 

5.322  In  Region  1.  in  the  band  862- 
960  MHz,  stations  of  the  broadcasting 
service  shall  be  operated  only  in  the 
African  Broadcasting  Area  (see  Nos. 
5.10  to  5.13)  excluding  Algeria.  Egypt. 
Spain.  Libya.  Morocco,  Namibia. 
Nigeria.  South  Africa.  Tanzania. 
Zimbabwe  and  Zambia,  subject  to 
agreement  obtained  under  No.  9.21. 

5.323  Additional  allocation:  in 
Armenia.  Azerbaijan,  Belarus,  Bulgaria, 
Himgary,  Kazakstan,  Latvia,  Moldova, 
Mongolia,  Uzbekistan,  Poland, 
K)rrgyzstan,  Slovakia,  the  Czech  Rep., 
Romania,  Russian  Federation, 
Tajikistan,  Tvirkmenistan  and  Ukraine, 
the  band  862-960  MHz  is  also  allocated 
to  the  aeronautical  radionavigation 
service  on  a  primary  basis.  Such  use  is 
subject  to  agreement  obtained  under  No. 
9.21  with  administrations  concerned 
and  limited  to  ground-based 
radiobeacons  in  operation  on  27  October 
1997  until  the  end  of  their  lifetime. 

5.325  Different  category  of  service: 
in  the  United  States,  the  allocation  of 
the  band  890-942  MHz  to  the 
radiolocation  service  is  on  a  primary 
basis  (see  No.  5.33).  subject  to 
agreement  obtained  under  No.  9.21. 

5 . 3  2  5  A    Differen  t  category  of  service: 
in  Cuba,  the  allocation  of  the  band  902- 
915  MHz  to  the  land  mobile  service  is 
on  a  primary  basis. 

5.326  Different  category  of  service: 
in  Chile,  the  band  903-905  MHz  is 
allocated  to  the  mobile,  except 
aeronautical  mobile,  service  on  a 


primary  basis,  subject  to  agreement 
obtained  under  No.  9.21. 

5.327  Different  category  of  service: 
in  Australia,  the  allocation  of  the  band 
915-928  MHz  to  the  radiolocation 
service  is  on  a  primary  basis  (see  No. 
5.33). 

5.328  The  use  of  the  band  960-1215 
MHz  by  the  aeronautical 
radionavigation  service  is  reserved  on  a 
worldwide  basis  for  the  operation  and 
development  of  airborne  electronic  aids 
to  air  navigation  and  any  directiy 
associated  ground-based  facilities. 

5.328A    Additional  allocation :  the 
band  1164-1215  MHz  is  also  allocated 
to  the  radionavigation-satellite  service 
(space-to-Earth)  (space-to-space)  on  a 
primary  basis.  The  aggregate  power  flux- 
density  produced  by  all  the  space 
stations  of  all  radionavigation-satellite 
systems  at  the  Earth's  surface  shall  not 
exceed  the  provisional  value  of  - 115 
dB(W/m-)  in  any  1  MHz  band  for  all 
angles  of  arrival.  Stations  in  the 
radionavigation-satellite  service  shall 
not  cause  harmful  interference  to,  nor 
claim  protection  from,  stations  of  the 
aeronautical-radionavigation  service. 
The  provisions  of  Resolution  605 
(WRC-2000)  apply. 

5.329  Use  of  tne  radionavigation- 
satellite  service  in  the  band  1215-1300 
MHz  shall  be  subject  to  the  condition 
that  no  harmful  interference  is  caused 
to,  and  no  protection  is  claimed  from, 
the  radionavigation  service  authorized 
under  No.  5.331.  See  also  Resolution 
606  (WRC-2000). 

5.329A    Use  of  systems  in  the 
radionavigation-satellite  service  (space- 
to-space)  operating  in  the  bands  1215- 
1300  MHz  and  1559-1610  MHz  is  not 
intended  to  provide  safety  service 
applications,  and  shall  not  impose  any 
additional  constraints  on  other  systems 
or  services  operating  in  accordance  with 
the  Table. 

5.330  Additional  allocation:  in 
Angola,  Saudi  Arabia,  Bahrain, 
Bangladesh,  Cameroon,  China,  the 
United  Arab  Emirates,  Eritrea,  Ethiopia, 
Guyana,  India,  Indonesia,  Iran  (Islamic 
Republic  of),  Iraq,  Israel.  Japan,  Jordan, 
Kuwait,  Lebanon,  Libya,  Morocco, 
Mozambique,  Nepal.  Nigeria,  Pakistan, 
the  Philippines,  Qatar.  Syria,  Somalia, 
Sudan.  Sri  Lanka.  Chad,  Togo  and 
Yemen,  the  band  1215-1300  MHz  is 
also  allocated  to  the  fixed  and  mobile 
services  on  a  primary  basis. 

5.331  Additional  allocation :  in 
Algeria,  Germany,  Austria,  Bahrain, 
Belgium,  Beiun,  Bosnia  and 
Herzegovina,  Burundi.  Cameroon. 
China,  Croatia,  Denmark,  the  United 
Arab  Emirates.  France,  Greece,  India, 
Iran  (Islamic  Republic  of),  Iraq,  Kenya, 
The  Former  Yugoslav  Republic  of 
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Macedonia,  Liechtenstein,  Luxembourg, 
Mali,  Mauritania,  Norway.  Oman,  the 
Netherlands,  Portugal,  Qatar,  Senegal, 
Slovenia,  Somalia.  Sudan,  Sri  Lanka, 
Sweden,  Switzerland,  Turkey  and 
Yugoslavia,  the  band  1215-1300  MHz  is 
also  allocated  to  the  radionavigation 
service  on  a  primary  basis. 

5.332  In  the  band  1215-1260  MHz, 
active  spacebome  sensors  in  the  Earth 
exploration-satellite  and  space  research 
services  shall  not  cause  harmful 
interference  to,  claim  protection  from, 
or  otherwise  impose  constraints  on 
operation  or  development  of  the 
radiolocation  service,  the 
radionavigation-satellite  service  and 
other  services  allocated  on  a  primary 

5.333  In  the  bands  1215-1300  MHz, 
3100-3300  MHz,  5250-5350  MHz, 
8550-8650  MHz.  9500-9800  MHz  and 
13.4-14.0  GHz,  radiolocation  stations 
installed  on  spacecraft  may  also  be 
employed  for  the  earth  exploration- 
satellite  and  space  research  services  on 
a  secondary  basis.  (SUP-WRC-97) 

5.334  Additional  allocation:  in 
Canada  and  the  United  States,  the  bands 
1240-1300  MHz  and  1350-1370  MHz 
are  also  allocated  to  the  aeronautical 
radionavigation  service  on  a  primary 
basis. 

5.335  In  Canada  and  the  United 
States  in  the  band  1240-1300  MHz, 
active  spacebome  sensors  in  the  earth 
exploration-satellite  and  space  research 
services  shall  not  cause  interference  to, 
clciim  protection  from,  or  otherwise 
impose  constraints  on  operation  or 
development  of  the  aeronautical 
radionavigation  service. 

5.335A    In  the  band  1260-1300  MHz, 
active  spacebome  sensors  in  the  Earth 
exploration-satellite  and  space  research 
services  shall  not  cause  harmful 
interference  to,  claim  protection  from, 
or  otherwise  impose  constraints  on 
operation  or  development  of  the 
radiolocation  service  and  other  services 
allocated  by  footnotes  on  a  primary 
basis. 

5.337    The  use  of  the  bands  1300- 
1350  MHz,  2700-2900  MHz  and  9000- 
9200  MHz  by  the  aeronautical 
radionavigation  service  is  restricted  to 
groimd-based  radars  and  to  associated 
airborne  transponders  which  transmit 
only  on  frequencies  in  these  bands  and 
only  when  actuated  by  radars  operating 
in  the  same  band. 

5.337A    The  use  of  the  band  1300- 
1350  MHz  by  earth  stations  in  the 
radionavigation-satellite  service  and  by 
stations  in  the  radiolocation  service 
shall  not  cause  harmful  interference  to, 
nor  constrain  the  operation  and 
development  of,  the  aeronautical- 
radionavigation  service. 


5.338  In  Azerbaijan,  Bulgaria, 
Mongolia,  Kyrgyzstan,  Slovakia,  the 
Czech  Rep.,  Romania  and 
Tiukmenistan,  existing  installations  of 
the  radionavigation  service  may 
continue  to  operate  in  the  band  1350- 
1400  MHz. 

5.339  The  bands  1370-1400  MHz, 
2640-2655  MHz,  4950-4990  MHz  and 
15.20-15.35  GHz  are  also  allocated  to 
the  space  research  (passive)  and  earth 
exploration-satellite  (passive)  services 
on  a  secondary  basis. 

5.340  All  emissions  are  prohibited 
in  the  following  bands: 

1400-1427  MHz, 

2690-2700  MHz,  except  those  provided 

for  by  Nos.  5.421  and  5.422, 
10.68-10.7  GHz,  except  those  provided 

for  by  No.  5.483, 
15.35-15.4  GHz,  except  those  provided 

forby  No.  5.511, 
23.0-24  GHz, 
31.3-31.5  GHz, 
31.5-31.8  GHz,  in  Region  2, 
48.94-49.04  GHz.from  airborne  stations, 
50.2-50.4  GHz,2  except  those  provided 

for  by  No.  5.555A. 
52.6-54.25  GHz, 
86-92  GHz, 
100-102  GHz, 
109.5-111.8  GHz, 
114.25-116  GHz, 
148.5-151.5  GHz, 
164-167  GHz, 
182-185  GHz,  except  those  provided  for 

by  No.  5.563, 
190-191.8  GHz, 
200-209  GHz, 
226-231.5  GHz, 
250-252  GHz. 

5.341  In  the  bands  1400-1727  MHz, 
101-120  GHz  and  197-220  GHz,  passive 
research  is  being  conducted  by  some 
countries  in  a  programme  for  the  search 
for  intentional  emissions  of 
extraterrestrial  origin. 

5.342  Additional  allocation:  in 
Armenia,  Azerbaijan,  Belarus,  Bulgaria, 
Uzbekistan,  Kyrgystan,  the  Russian 
Federation  and  Ukraine,  the  band  1429- 
1535  MHz  is  also  allocated  to  the 
aeronautical  mobile  service  on  a 
primary  basis  exclusively  for  the 
purposes  of  aeronautical  telemetry 
within  the  national  territory.  As  of  1 
April  2007,  the  use  of  the  band  1452- 
1492  MHz  is  subject  to  agreement 
between  the  administrations  concerned. 

5.343  In  Region  2,  the  use  of  the 
band  1435-1535  MHz  by  the 
aeronautical  mobile  service  fot 


2  5.340.1    The  allocation  to  the  earth  exploration- 
satellite  service  (passive)  and  the  space  research 
service  (passive)  in  the  band  50.2-50.4  GHz  should 
not  impose  undue  constraints  on  the  use  of  the 
adjacent  bands  by  the  primary  allocated  services  in 
those  bands. 


telemetry  has  priority  over  other  uses  by 
the  mobile  service. 

5.344  Alternative  allocation:  in  the 
United  States,  the  band  1452-1525  MHz 
is  allocated  to  the  fixed  and  mobile 
services  on  a  primary  basis  (see  also  No. 
5.343). 

5.345  Use  of  the  band  1452-1492 
MHz  by  the  broadcasting-satellite 
service,  and  by  the  broadcasting  service, 
is  limited  to  digital  audio  broadcasting 
and  is  subject  to  the  provisions  of 
Resolution  528  {WARC-92). 

5.347  Different  category  of  service: 
in  Bangladesh,  Bosnia  and  Herzegovina, 
Botswana,  Bulgaria,  Biu-kina  Faso,  Cuba, 
Denmark,  Egypt,  Greece,  freland,  Italy, 
Kenya.  Mozambique,  Portugal,  Sri 
Lanka,  Swaziland,  Yemen,  Yugoslavia 
and  Zimbabwe,  the  allocation  of  the 
band  1452-1492  MHz  to  the 
broadcasting-satellite  service  and  the 
broadcasting  service  is  on  a  secondary 
basis  until  1  April  2007. 

5.348  The  use  of  the  band  1492- 
1525  MHz  by  the  mobile-satellite 
service  is  subject  to  coordination  under 
No.  9. 11  A.  However,  no  coordination 
threshold  in  Article  21  for  space  stations 
of  the  mobile-satellite  service  with 
respect  to  terrestrial  services  shall  apply 
to  the  situation  referred  to  in  No.  5.343. 
With  respect  to  the  situation  referred  to 
in  No.  5.343,  the  requirement  for 
coordination  in  the  band  1492-1525 
MHz  will  be  determined  by  band 
overlap. 

5.348A    In  the  band  1492-1525  MHz, 
the  coordination  threshold  in  terms  of 
the  power  flux-density  levels  at  the 
surface  of  the  Earth  in  application  of  No. 
9.11  A  for  space  stations  in  the  mobile- 
satellite  (space-to-Earth)  service,  with 
respect  to  the  land  mobile  service  use 
for  specialized  mobile  radios  or  used  in 
conjunction  with  public  switched 
telecommimication  networks  (PSTN) 
operating  within  the  territory  of  Japan, 
shall  be  -150  dB(W/m2)  in  any  4  kHz 
band  for  all  angles  of  arrival,  instead  of 
those  given  in  Table  5-2  of  Appendix  5. 
The  above  threshold  level  of  die  power 
flux-density  shall  apply  until  it  is 
changed  by  a  competent  world 
radiocommunication  conference. 

5.349  Different  category  of  service: 
in  Saudi  Arabia,  Azerbaijan,  Bahrain, 
Bosnia  and  Herzegovina,  Cameroon, 
Egypt,  France,  Iran  (Islamic  Republic 
of),  Iraq,  Israel,  Kazakstan,  Kuwait,  The 
Former  Yugoslav  Republic  of 
Macedonia,  Lebanon,  Morocco,  Qatar. 
Syria,  Kyrgyzstan,  Romania, 
Turkmenistan,  Yemen  and  Yugoslavia, 
the  allocation  of  the  band  1525-1530 
MHz  to  the  mobile,  except  aeronautical 
mobile,  service  is  on  a  primary  basis 
(see  No.  5.33). 
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5.350  Additional  allocation:  in 
Azerbaijan,  Kyrgyzstan  and 
Turkmenistan,  the  band  1525-1530 
MHz  is  also  allocated  to  the  aeronautical 
mobile  service  on  a  primary  basis. 

5.351  The  bands  1525-1544  MHz, 
1545-1559  MHz,  1626.5-1645.5  MHz 
and  1646.5-1660.5  MHz  shall  not  be 
used  for  feeder  links  of  any  service.  In 
exceptional  circumstances,  however,  an 
earth  station  at  a  specified  fixed  point 
in  any  of  the  mobile-satellite  services 
may  be  authorized  by  an  administration 
to  communicate  via  space  stations  using 
these  bands. 

5.351A    For  the  use  of  the  bands 
1525-1544  MHz,  1545-1559  MHz, 
1610-1626.5  MHz,  1626.5-1645.5  MHz, 
1646.5-1660.5  MHz,  1980-2010  MHz, 
2170-2200  MHz,  2483.5-2500  MHz, 
2500-2520  MHz  and  2670-2690  MHz  by 
the  mobile-satellite  service,  see 
Resolutions  212  (Rev.WRC-97)  and  225 
(WRC-2000). 

5.352A    In  the  band  1525-1530  MHz, 
stations  in  the  mobile-satellite  service, 
except  stations  in  the  maritime  mobile- 
satellite  service,  shall  not  cause  harmful 
interference  to,  or  claim  protection 
bom,  stations  of  the  fixed  service  in 
France  and  French  overseas  territories 
in  Region  3,  Algeria,  Saudi  Arabia, 
Egypt,  Guinea,  India,  Israel,  Italy, 
Jordan,  Kuwait,  Mali,  Malta,  Morocco, 
Mauritania,  Nigeria,  Oman,  Pakistan, 
Philippines,  Qatar,  Syria,  Tanzania.  Viet 
Nam  and  Yemen  notified  prior  to  1 
April  1998. 

5.353A    In  applying  the  procedures 
of  Section  n  of  Article  9  to  die  mobile- 
satellite  service  in  the  bands  1530-1544 
MHz  and  1626.5-1645.5  MHz,  priority 
shall  be  given  to  accommodating  the 
spectrum  requirements  for  distress, 
urgency  and  safety  communications  of 
the  Global  Maritime  Distress  and  Safety 
System  (GMDSS).  Maritime  mobile- 
satellite  distress,  urgency  and  safety 
conmnmications  shall  have  priority 
access  and  immediate  availability  Over 
all  other  mobile  satellite 
communications  operating  within  a 
network.  Mobile-satellite  systems  shall 
not  cause  unacceptable  interference  to, 
or  claim  protection  from,  distress, 
urgency  and  safety  commimications  of 
the  GMDSS.  Accoimt  shall  be  taken  of 
the  priority  of  safety-related 
communications  in  the  other  mobile- 
satellite  services.  (The  provisions  of 
Resolution  222  (WRC-2000)  shall 
apply.) 

5.354  The  use  of  the  bands  1525- 
1559  MHz  and  1626.5-1660.5  MHz  by 
the  mobile-satellite  services  is  subject  to 
coordination  under  No.  9. 11  A. 

5.355  Additional  allocation:  in 
Bahrain,  Bangladesh,  Congo,  Egypt, 
Eritrea,  Iraq,  Israel,  Jordan,  Kuwait, 


Lebanon,  Malta,  Morocco,  Qatar,  Syria. 
Somalia,  Sudan,  Chad,  Togo  and 
Yemen,  the  bands  1540-1559  MHz, 
1610-1645.5  MHz  and  1646.5-1660 
MHz  are  also  allocated  to  the  fixed 
service  on  a  secondary  basis. 

5.356    The  use  of  the  band  1544- 
1545  MHz  by  the  mobile-satellite 
service  (space-to-Earth)  is  limited  to 
distress  and  safety  communications  (see 
Article  31). 

,    5.357    Transmissions  in  the  band 
1545-1555  MHz  from  terrestrial 
aeronautical  stations  directly  to  aircraft 
stations,  or  between  aircraft  stations,  in 
the  aeronautical  mobile  (R)  service  are 
also  authorized  when  such 
transmissions  are  used  to  extend  or 
supplement  the  satellite-to-aircraft 
liidf^. 

5.357A    In  applying  the  procedures 
of  Section  n  of  AJrticle  9  to  die  mobile- 
satellite  service  in  the  bands  1545-1555 
MHz  and  1646.5-1656.5  MHz,  priority 
shall  be  given  to  accommodating  the 
spectrum  requirements  of  the 
aeronautical  mobile-satellite  (R)  service 
providing  transmission  of  messages 
with  priority  1  to  6  in  Article  44. 
Aeronautical  mobile-satellite  (R)  service 
communications  with  priority  1  to  6  in 
Article  44  shall  have  priority  access  and 
immediate  availability,  by  pre-emption 
if  necessary,  over  all  other  mobile- 
satellite  communications  operating 
within  a  network.  Mobile-satellite 
systems  shall  not  cause  unacceptable 
interference  to,  or  claim  protection 
from,  aeronautical  mobile-satellite  (R) 
service  communications  with  priority  1 
to  6  in  Article  44.  Accoimt  shtdl  be 
taken  of  the  priority  of  safety-related 
commimications  in  the  other  mobile- 
satellite  services.  (The  provisions  of 
Resolution  222  (WRC-2000)  shall 
apply.) 

5.359    Additional  allocation:  in 
Germany,  Saudi  Arabia,  Armenia, 
Austria,  Azerbaijan,  Belarus,  Benin, 
Bosnia  and  Herzegovina,  BiUgaria, 
Cameroon,  Spain,  France,  Gabon, 
Georgia,  Greece,  Guinea,  Guinea-Bissau, 
Hungary,  Jordan,  Kazakstan,  Kuwait, 
Latvia,  Lebanon,  Libya,  Lithuania,  Mali, 
Morocco,  Mauritania,  Moldova, 
Mongolia,  Nigeria,  Uganda,  Uzbekistan, 
Pakistan,  Poland,  Syria,  Kyrgyzstan,  the 
Dem.  People's  Rep.  of  Korea,  Romania, 
the  Russian  Federation,  Senegal, 
Swaziland,  Tajikistan,  Tanzania, 
Tunisia,  Turkmenistan  and  Ukraine,  the 
bands  1550-1559  MHz,  1610-1645.5 
MHz  and  1646.5-1660  MHz  are  also 
allocated  to  the  fixed  service  on  a 
primary  basis.  Administrations  are 
urged  to  make  all  practicable  efforts  to 
avoid  the  implementation  of  new  fixed- 
service  stations  in  these  bands. 


5.362A    In  the  United  States,  in  the 
bands  1555-1559  MHz  and  1656.5- 
1660.5  MHz,  the  aeronautical  mobile- 
satellite  (R)  service  shall  have  priority 
access  and  immediate  availability,  by 
pre-emption  if  necessary,  over  all  other 
mobile-satellite  communications 
operating  within  a  network.  MobUe- 
satellite  systems  shall  not  cause 
unacceptable  interference  to.  or  claim 
protection  from,  aeronautical  mobile- 
satellite  (R)  service  communications 
with  priority  1  to  6  in  Article  44. 
Account  shall  be  taken  of  the  priority  of 
safety-related  communications  in  the 
other  mobile-satelhte  services. 

5 .  362B    Additional  allocation :  The 
band  1559-1610  MHz  is  also  allocated  ' 
to  the  fixed  service  on  a  primary  basis 
until  1  January  2005  in  Germany, 
Armenia,  Azerbaijan,  Belarus,  Benin, 
Bosnia  and  Herzegovina,  Bulgaria, 
Spain,  France,  Gabon,  Georgia,  Greece, 
Guinea,  Guinea-Bissau,  Hungary, 
Kazakstan,  Latvia,  Lithuania,  Moldova, 
Mongolia,  Nigeria,  Uganda,  Uzbekistan, 
Pakistan,  Poland,  Kyrgyzstan,  the  Dem. 
People's  Rep.  of  Korea,  Romania,  the 
Russian  Federation,  Senegal,  Swaziland, 
Tajikistan,  Tanzania,  Turkmenistan  and 
Ukraine,  and  until  1  January  2010  in 
Saudi  Arabia,  Cameroon,  Jordan, 
Kuwait,  Lebanon,  Libya,  Mali,  Morocco, 
Mauritania,  Syria  and  Tunisia.  After 
these  dates,  the  fixed  service  may 
<:ontinue  to  operate  on  a  secondary  basis 
until  1  January  2015,  at  which  time  this 
allocation  shall  no  longer  be  valid. 
Administrations  are  urged  to  take  all 
practicable  steps  to  protect  the 
radionavigation-satellite  service  and  the 
aeronautical  radionavigation  service  and 
not  authorize  new  frequency 
assignments  to  fixed-service  systems  in 
this  band. 

5 .  362C    Additional  allocation :  in 
Bahrain,  Bangladesh,  Congo,  Egypt, 
Eritrea,  Iraq,  Israel,  Jordan,  Kuwait, 
Lebanon,  Malta,  Morocco,  Qatar;  Syria, 
Somalia,  Sudan,  Chad,  Togo  and 
Yemen,  the  band  1559-1610  MHz  is 
also  allocated  to  the  fixed  service  on  a 
secondary  basis  until  1  January  2015,  at 
which  time  this  allocation  shall  no 
longer  be  valid.  Administrations  are 
urged  to  take  all  practicable  steps  to 
protect  the  radionavigation-satellite 
service  and  not  authorize  new  frequency 
assignments  to  fixed-service  systems  in 
this  band. 

5 .  363    Alternative  allocation :  in 
Sweden,  the  band  1590-1626.5  MHz  is 
allocated  to  the  aeronautical 
radionavigation  service  on  a  primary 
basis. 

5.364    The  use  of  the  band  1610- 
1626.5  MHz  by  the  mobile-satellite 
service  (Earth-to-space)  and  by  the 
radiodetennination-satellite  service 
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(Earth-to-space)  is  subject  to 
coordination  under  No.  9. 11  A.  A  mobile 
earth  station  operating  in  either  of  the 
services  in  this  band  shall  not  produce 
a  peak  e.i.r.p.  density  in  excess  of  - 15 
dB(W/4  kHz)  in  the  part  of  the  band 
used  by  systems  operating  in 
accordance  with  the  provisions  of  No. 
5.366  (to  which  No.  4.10  apphes), 
unless  otherwise  agreed  by  the  affected 
administrations,  hi  the  part  of  the  band 
-where  such  systems  are  not  operating, 
the  mean  e.i.r.p.  density  of  a  mobile 
earth  station  shall  not  exceed  -  3  dB(W/ 
4  kHz).  Stations  of  the  mobile-satellite 
service  shall  not  claim  protection  from 
stations  in  the  aeronautical 
radionavigation  service,  stations 
operating  in  accordance  with  the 
provisions  of  No.  5.366  and  stations  in 
the  fixed  service  operating  in 
accordance  with  the  provisions  of  No. 
5.359.  Administrations  responsible  for 
the  coordination  of  mobile-satellite 
networks  shall  make  all  practicable 
efforts  to  ensure  protection  of  stations 
operating  in  accordance  with  the 
provisions  of  No.  5.366. 

5.365  The  use  of  the  band  1613.8- 
1626.5  MHz  by  the  mobile-satellite 
service  (space-to-Earth)  is  subject  to 
coordination  under  No.  9. 11  A. 

5.366  The  band  1610-1626.5  MHz  is 
reserved  on  a  worldwide  basis  for  the 
use  and  development  of  airborne 
electronic  aids  to  air  navigation  and  any 
directly  associated  groimd-based  or 
satellite-borne  facilities.  Such  satellite 
use  is  subject  to  agreement  obtained 
under  No.  9.21. 

5.367  Additional  allocation:  The 
bands  1610-1626.5  MHz  and  5000-5150 
MHz  are  also  allocated  to  the 
aeronautical  mobile-satellite  (R)  service 
on  a  primary  basis,  subject  to  agreement 
obtained  imder  No.  9.21. 

5.368  With  respect  to  the 
radiodetermination-satellite  and  mobile- 
satellite  services  the  provisions  of  No. 
4.10  do  not  apply  in  the  band  1610- 
1626.5  MHz,  with  the  exception  of  the 
aeronautical  radionavigation-satellite 
service. 

5.369  Different  category  of  service: 
in  Angola,  Australia,  Burundi,  China, 
Cote  d'lvoire,  Eritrea.  Ethiopia,  India, 
Iran  (Islamic  Republic  of),  Israel,  Jordan, 
Lebanon,  Liberia,  Libya,  Madagascar, 
Mali,  Paldstan,  Papua  New  Guinea, 
Dem.  Rep.  of  the  Congo,  Syria,  Senegal, 
Sudan,  Swaziland,  Togo  and  Zambia, 
the  allocation  of  the  band  1610-1626.5 
MHz  to  the  radiodetermination-satellite 
service  (Earth-to-space)  is  on  a  primary 
basis  (see  No.  5.33),  subject  to 
agreement  obtained-under  No.  9.21  from 
countries  not  listed  in  this  provision. 

5.370  Differen  t  category  of  service: 
in  Venezuela,  the  allocation  to  the 


radiodetermination-satellite  service  in 
the  band  1610-1626.5  MHz  (Earth-to- 
space)  is  on  a  secondary  basis. 

5.371  Additional  allocation:  in 
Region  1,  the  bands  1610-1626.5  MHz 
(Earth-to-space)  and  2483.5-2500  MHz 
(space-to-Earth)  are  also  allocated  to  the 
radiodetermination-satellite  service  on  a 
secondary  basis,  subject  to  agreement 
obtained  imder  No.  9.21. 

5.372  Harmful  interference  shall  not 
be  caused  to  stations  of  the  radio 
astronomy  service  using  the  band 
1610.6-1613.8  MHz  by  stations  of  the 
radiodetermination-satellite  and  mobile- 
satellite  services  (No.  29.13  applies). 

5.374  Mobile  earth  stations  in  the 
mobile-satellite  service  operating  in  the 
bands  1631.5-1634.5  MHz  and  1656.5- 
1660  MHz  shall  not  cause  harmful 
interference  to  stations  in  the  fixed 
service  operating  in  the  countries  listed 
in  No.  5.359. 

5.375  The  use  of  the  band  1645.5- 
1646.5  MHz  by  the  mobile-satellite 
service  (Earth-to-space)  and  for  inter- 
satellite  links  is  limited  to  distress  and 
safety  communications  (see  Article  31). 

5.376  Transmissions  in  the  band 
1646.5-1656.5  MHz  from  aircraft 
stations  in  the  aeronautical  mobile  (R) 
service  directly  to  terrestrial 
aeronautical  stations,  or  between  aircraft 
stations,  are  also  authorized  when  such 
transmissions  are  used  to  extend  or 
supplement  the  aircraft-to-satellite 
lixiks. 

5 . 3  76 A    Mobile  earth  stations 
operating  in  the  band  1660-1660.5  MHz 
shall  not  cause  harmful  interference  to 
stations  in  the  radio  astronomy  service. 

5.377  In  the  band  1675-1710  MHz, 
stations  in  the  mobile-satellite  service 
shall  not  cause  harmful  interference  to, 
nor  constrain  the  development  of,  the 
meteorological-satellite  and 
meteorological  aids  services  (see 
Resolution  213  (Rev.WRC-95)  3)  and  the 
use  of  this  band  shall  be  subject  to 
coordination  under  No.  9.1  lA. 

5 . 3  79    Additional  allocation :  in 
Bangladesh,  India,  Indonesia,  Nigeria 
and  Pakistan,  the  band  1660.5-1668.4 
MHz  is  also  allocated  to  the 
meteorological  aids  service  on  a 
secondary  basis. 

5 . 3  79 A    Administrations  are  urged  to 
give  all  practicable  protection  in  the 
band  1660.5-1668.4  MHz  for  future 
research  in  radio  astronomy, 
particiilarly  by  eliminating  air-to-groimd 
transmissions  in  the  meteorological  aids 
service  in  the  band  1664.4-1668.4  MHz 
as  soon  as  practicable. 

5.380    The  bands  1670-1675  MHz 
and  1800-1805  MHz  are  intended  for 


3  Note  by  the  Secretariat:  This  Resolution  was 
abrogated  by  WRC-2000. 


use,  on  a  worldwide  basis,  by 
administrations  wishing  to  implement 
aeronautical  public  correspondence. 
The  use  of  the  band  1670-1675  MHz  by 
stations  in  the  systems  for  public 
correspondence  with  aircraft  is  limited 
to  transmissions  from  aeronautical 
stations  and  the  use  of  the  band  1800- 
1805  MHz  is  limited  to  transmissions 
from  aircraft  stations. 

5.381  Additional  allocation:  in 
Afghanistan,  Costa  Rica,  Cuba,  India, 
fran  (Islamic  Republic  df),  Malaysia, 
Pakistan  and  Sri  Lanka,  the  band  1690- 
1700  MHz  is  also  allocated  to  the  fixed 
and  mobile,  except  aeronautical  mobile, 
services  on  a  primary  basis. 

5.382  Different  category  of  service: 
in  Saudi  Arabia,  Armenia,  Austria, 
Azerbaijan,  Bahrain,  Belarus,  Bosnia 
and  Herzegovina,  Bulgaria,  the  Congo. 
Egypt,  the  United  Arab  Emirates, 
Eritrea,  Ethiopia,  Guinea,  Hungary,  Iraq, 
Israel,  Jordan,  Kazakstan,  Kuwait,  the 
Former  Yugoslav  Republic  of 
Macedonia,  Lebanon,  Mauritania, 
Moldova,  Mongolia,  Oman,  Uzbekistan, 
Poland,  Qatar,  Syria,  Kyrgyzstan, 
Romania,  Russian  Federation,  Somalia. 
Tajikistan.  Tanzania,  Turkmenistan, 
Ukraine,  Yemen  and  Yugoslavia,  the 
allocation  of  the  band  1690-1700  MHz 
to  the  fixed  and  mobile,  except 
aeronautical  mobile,  services  is  on  a 
primary  basis  (see  No.  5.33),  and  in  the 
Dem.  People's  Rep.  of  Korea,  the 
allocation  of  the  band  1690-1700  MHz 
to  the  fixed  service  is  on  a  primary  basis 
(see  No.  5.33)  and  to  the  mobile,  except 
aeronautical  mobile,  service  on  a 
secondary  basis. 

5.384  Additional  allocation:  in 
India,  Indonesia  and  Japan,  the  band 
1700-1710  MHz  is  also  allocated  to  the 
space  research  service  (space-to-Earth) 
on  a  primary  basis. 

5.384A    The  bands,  or  portions  of  the 
bands,  1710-1885  MHz  and  2500-2690 
MHz,  are  identified  for  use  by 
administrations  wishing  to  implement 
International  Mobile 
Telecommunications-2000  (IMT-2000) 
in  accordance  with  Resolution  223 
(WRC-2000).  This  identification  does 
not  preclude  the  use  of  these  bands  by 
any  application  of  the  services  to  which 
they  are  allocated  and  does  not  establish 
priority  in  the  Radio  Regidations. 

5.385  Additional  allocation:  the 
band  1718.S-1722.2  MHz  is  also 
allocated  to  the  radio  astronomy  service 
on  a  secondary  basis  for  spectral  line 
observations. 

5 .  386    Additional  allocation :  the 
band  1750-1850  MHz  is  also  allocated 
to  the  space  operation  (Earth-to-space) 
and  space  research  (Earth-to-space) 
services  in  Region  2,  in  Austrailia,  India, 
Indonesia  and  Japan  on  a  primary  basis. 
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subject  to  agreement  obtained  imder  No. 
9.21,  having  particular  regard  to 
troposcatter  systems. 

5.387  Additional  allocation :  in 
Azerbaijan,  Belarus,  Georgia,  Kazakstan, 
Mali,  Mongolia,  Kyrgyzstan,  Slovakia, 
Romania,  Tajikistan  and  Turkmenistan, 
the  band  1770-1790  MHz  is  also 
allocated  to  the  meteorological-satellite 
service  on  a  primary  basis,  subject  to 
agreement  obtained  under  No.  9.21. 

5.388  The  bands  1885-2025  MHz 
and  2110-2200  MHz  are  intended  for 
use,  on  a  worldwide  basis,  by 
administrations  wishing  to  implement 
International  Mobile 
Telecommunications-2000  (IMT-2000). 
Such  use  does  not  preclude  the  use  of 
these  bands  by  other  services  to  which 
they  are  allocated.  The  bands  shoidd  be 
made  available  for  IMT-2000  in 
accordance  with  Resolution  212 
(Rev.WRC-97).  (See  also  Resolution  223 
(WRC-2000).) 

5. 388 A    In  Regions  1  and  3,  the 
bands  1885-1980  MHz,  2010-2025  MHz 
and  2110-2170  MHz  and,  in  Region  2, 
the  bands  1885-1980  MHz  and  2110- 
2160  MHz  may  be  used  by  high  altitude 
platform  stations  as  base  stations  to 
provide  International  Mobile 
Telecommunications-2000  (IMT-2000), 
in  accordance  with  Resolution  221 
(WRC-2000).  The  use  by  IMT-2000 
applications  using  high  altitude 
platform  stations  as  base  stations  does 
not  preclude  the  use  of  these  bands  by 
any  station  in  the  services  to  which  they 
are  allocated  and  does  not  establish 
priority  in  the  Radio  Regulations. 

5.389A    The  use  of  the  bands  1980- 
2010  MHz  and  2170-2200  MHz  by  the 
mobile-satellite  service  is  subject  to 
coordination  under  No.  9.1  lA  and  to  the 
provisions  of  Resolution  716  (WRC- 
95)  '*.  The  use  of  these  bands  shall  not 
commence  before  1  January  2000; 
however  the  use  of  die  band  1980-1990 
MHz  in  Region  2  shall  not  commence 
before  1  January  2005. 

S.389B    The  use  of  the  band  1980- 
1990  MHz  by  the  mobile-satellite 
service  shall  not  cause  harmful 
interference  to  or  constrain  the 
development  of  the  fixed  and  mobile 
services  in  Argentina,  Brazil,  Canada, 
Chile,  Ecuador,  the  United  States, 
Honduras,  Jamaica,  Mexico,  Peru, 
Surinattie,  Trinidad  and  Tobago, 
Uruguay  and  Venezuela. 

5.389C    The  use  of  the  bands  2010- 
2025  MHz  and  2160-2170  MHz  in 
Region  2  by  the  mobile-satellite  service 
shadl  not  commence  before  1  January 
2002  and  is  subject  to  coordination 


under  No.  9.11  A  and  to  the  provisions 
of  Resolution  716  (WRC-95)*. 

5.389D    In  Canada  and  the  United 
States  the  use  of  the  bands  2010-2025 
MHz  and  2160-2170  MHz  by  the 
mobile-satellite  service  shall  not 
commence  before  1  January  2000. 

5.389E    The  use  of  the  bands  2010- 
2025  MHz  and  2160-2170  MHz  by  the 
mobile-satellite  service  in  Region  2  shall 
not  cause  harmful  interference  to  or 
constrain  the  development  of  the  fixed 
and  mobile  services  in  Regions  1  and  3. 

5.389F    In  Algeria,  Benin,  Cape 
Verde,  Egypt,  Iran  (Islamic  Republic  of), 
Mali,  Syria  and  Tunisia,  the  use  of  the 
bands  1980-2010  MHz  and  2170-2200 
MHz  by  the  mobile-satellite  service 
shall  neither  cause  harmful  interference 
to  the  fixed  and  mobile  services,  nor 
hamper  the  development  of  those 
services  prior  to  1  January  2005,  nor 
shall  the  former  service  request 
protection  from  the  latter  services. 

5.390  In  Argentina,  Brazil,  Chile, 
Colombia,  Cuba,  Ecuador,  Suriname  and 
Uruguay,  the  use  of  the  bands  2010- 
2025  MHz  and  2160-2170  MHz  by  the 
mobile-satellite  services  shaU  not  cause 
harmful  interference  to  stations  in  the 
fixed  and  mobile  services  before  1 
January  2005.  After  this  date,  the  use  of 
these  bands  is  subject  to  coordination 
under  No.  9.11  A  and  to  the  provisions 
of  Resolution  716  (WRC-95).5 

5.391  In  making  assignments  to  the 
mobile  service  in  the  bands  2025-2110 
MHz  and  2200-2290  MHz, 
administrations  shall  not  introduce 
high-density  mobile  systems,  ay 
described  in  Recommendation  mJ-R 
SA.1154,  and  shall  take  that 
Recommendation  into  account  for  the 
introduction  of  any  other  type  of  mobile 
system. 

5.392  Administrations  are  urged  to 
take  all  practicable  measures  to  ensure 
that  space-to-space  transmissions 
between  two  or  more  non-geostationary 
satellites,  in  the  space  research,  space 
operations  and  Earth  exploration- 
satellite  services  in  the  bands  2025- 
2110  MHz  and  2200-2290  MHz,  shall 
not  impose  any  constraints  on  Earth-to- 
space,  space-to-Earth  and  other  space- 
to-space  transmissions  of  those  services 
and  in  those  bands  betweeb 
geostationary  and  non-geostationary 
satellites. 

5 .  392 A    Additional  allocation :  in 
Russian  Federation,  the  band  2160-2200 
MHz  is  also  allocated  to  the  space 
research  service  (space-to-Earth)  on  a 
primary  basis  until  1  January  2005. 
Stations  in  the  space  researdi  service 
shall  not  cause  harmful  interference  to. 


'*  Note  by  the  Secretariat:  This  Resolution  was 
revised  by  WRC-2000. 


^  Note  by  the  Secretariat:  This  Resolution  was 
revised  by  WRC-2000. 


or  claim  protection  from,  stations  in  the 
fixed  and  mobile  services  operating  in 
this  frequency  band. 

5.393  Additional  allocation:  in  the 
United  States,  India  and  Mexico,  the 
band  2310-2360  MHz  is  also  allocated 
to  the  broadcasting-satellite  service 
(sound)  and  complementary  terrestrial 
sound  broadcasting  service  on  a  primary 
basis.  Such  use  is  limited  to  digital 
audio  broadcasting  and  is  subject  to  the 
provisions  of  Resolution  528  (WARC- 
92),  with  the  exception  of  resolves  3  in 
regard  to  the  limitation  on  broadcasting- 
satellite  systems  in  the  upper  25  MHz. 

5.394  In  the  United  States,  the  use  of 
the  band  2300-2390  MHz  by  the 
aeronautical  mobile  service  for 
telemetry  has  priority  over  other  uses  by 
the  mobile  services.  In  Canada,  the  use 
of  the  band  2300-2483.5  MHz  by  the 
aeronautical  mobile  service  for 
telemetry  has  priority  over  other  uses  by 
the  mobile  services. 

5.395  In  France,  the  use  of  the  band 
2310-2360  MHz  by  the  aeronautical 
mobile  service  for  telemetry  has  priority 
over  other  uses  by  the  mobile  service. 

5.396  Space  stations  of  the 
broadcasting-satellite  service  in  the 
band  2310-2360  MHz  operating  in 
accordance  with  No.  5.393  that  may 
affect  the  services  to  which  this  band  is 
allocated  in  other  countries  shall  be 
coordinated  and  notified  in  accordance 
with  Resolution  33  (Rev.WRC-97). 
Complementary  terrestrial  broadcasting 
stations  shall  bie  subject  to  bilateral 
coordination  with  neighbouring 
coimtries  prior  to  their  bringing  into 
use. 

5.397  Different  category  of  service: 
in  France,  the  band  2450-2500  MHz  is 
allocated  on  a  primary  basis  to  the 
radiolocation  service  (see  No.  5.33). 
Such  use  is  subject  to  agreement  with 
administrations  having  services 
operating  or  planned  to  operate  in 
accordance  with  the  Table  of  Frequency 
Allocations  which  may  be  affected. 

5.398  In  respect  of^the 
radiodetermination-satellite  service  in 
the  band  2483.5-2500  MHz,  die 
provisions  of  No.  4.10  do  not  apply. 

5.399  In  Region  1,  in  countries  other 
than  those  listed  in  No.  5.400,  harmful 
interference  shall  not  be  caused  to,  or 
protection  shall  not  be  claimed  from, 
stations  of  the  radiolocation  service  by 
stations  of  the  radiodetermination 
satellite  service. 

5.400  Different  category  of  service: 
in  Angola,  Australia,  Bangladesh. 
Burundi,  China,  Eritrea,  Ethiopia,  India, 
Iran  (Islamic  Republic  of),  Jordan, 
Lebanon,  Liberia,  Libya,  Madagascar, 
Mali,  Pakistan,  Papua  New  Guinea, 
Dem.  Rep.  of  the  Congo,  Syria,  Sudan, 
Swaziland,  Togo  and  Zambia,  the 
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allocation  of  the  band  2483.5-2500  MHz 
to  the  radiodetermination-satellite 
service  (space-to-Earth)  is  on  a  primary 
basis  (see  No.  5.33),  subject  to 
agreement  obtained  under  No.  9.21  from 
coimtries  not  listed  in  this  provision. 

5.402  The  use  of  the  band  2483.5- 
2500  MHz  by  the  mobile-satellite  and 
the  radiodetermination-satellite  services 
is  subject  to  the  coordination  under  No. 
9.11A.  Administrations  are  urged  to  take 
all  practicable  steps  to  prevent  harmful 
interference  to  the  radio  astronomy 
service  from  emissions  in  the  2483.5- 
2500  MHz  band,  especially  those  caused 
by  second-harmonic  radiation  that 
would  fall  into  the  4990-5000  MHz 
band  allocated  to  the  radio  astronomy 
service  worldwide. 

5.403  Subject  to  agreement  obtained 
under  No.  9.21.  the  band  2520-2535 
MHz  (imtil  1  January  2005  the  band 
2500-2535  MHz)  may  also  be  used  for 
the  mobile-satellite  (space-to-Earth), 
except  aeronautical  mobile-satellite, 
service  for  operation  limited  to  within 
national  boimdaries.  The  provisions  of 
No.  9.11A  apply. 

5.404  Additional  allocation:  in  India 
and  Iran  (Islamic  Republic  of),  the  band 
2500-2516.5  MHz  may  also  be  used  for 
the  radiodetermination-satellite  service 
(space-to-Earth)  for  operation  limited  to 
within  national  boundaries,  subject  to 
agreement  obtained  under  No.  9.21. 

5.405  Additional  allocation:  in 
France,  the  band  2500-2550  MHz  is  also 
allocated  to  the  radiolocation  service  on 
a  primary  basis.  Such  use  is  subject  to 
agreement  with  the  administrations 
having  services  operating  or  planned  to 
operate  in  accordance  with  the  Table 
which  may  be  affected. 

5.407    In  the  band  2500-2520  MHz. 
the  power  flux-density  at  the  surface  of 
the  Earth  from  space  stations  operating 
in  the  mobile-satellite  (space-to-Earth) 
service  shall  not  exceed  - 152  dB(W/ 
(m^  4  kHz))  in  Argentina,  imless 
otherwise  agreed  by  the  administrations 
concerned. 

5.409  Administrations  shall  make  all 
practicable  efforts  to  avoid  developing 
new  tropospheric  scatter  systems  in  the 
band  2500-2690  MHz. 

5.410  The  band  2500-2690  MHz 
may  be  used  for  tropospheric  scatter 
systems  in  Region  1 ,  subject  to 
agreement  obtained  under  No.  9.21. 

5.411  When  plaiming  new 

'  tropospheric  scatter  radio-relay  links  in 
the  band  2500-2690  MHz,  all  possible 
measures  shall  be  taken  to  avoid 
directing  the  amtennae  of  these  links 
towards  the  geostationary-satellite  orbit. 

5.412  Alternative  allocation:  in 
Azerbaijan,  Bulgaria,  Kyrgyzstan  and 
Turkmenistan,  the  band  2500-2690 
MHz  is  allocated  to  the  fixed  and 


mobile,  except  aeronautical  mobile, 
services  on  a  primary  basis. 

5.413  In  the  design  of  systems  in  the 
broadcasting-satellite  service  in  the 
bands  between  2500  MHz  and  2690 
MHz,  administrations  are  urged  to  take 
all  necessary  steps  to  protect  the  radio 
astronomy  service  in  the  band  2690- 
2700  MHz. 

5.414  The  allocation  of  the 
frequency  band  2500-2520  MHz  to  the 
mobile-satellite  service  (space-to-Earth) 
shall  be  effective  on  1  January  2005  and 
is  subject  to  coordination  imder  No. 
9.11A. 

5.415  The  use  of  the  bands  2500- 
2690  MHz  in  Region  2  and  2500-2535 
MHz  and  2655-2690  MHz  in  Region  3 
by  the  fixed-satellite  service  is  limited 
to  national  and  regional  systems,  subject 
to  agreement  obtained  under  No.  9.21, 
giving  particular  attention  to  the 
broadcasting-satellite  service  in  Region 
1.  In  the  direction  space-to-Earth,  the 
power  flux-density  at  the  Earth's  siuface 
shall  not  exceed  the  values  given  in 
Article  21,  Table  21-4. 

5.415A    Additional  allocation:  in 
India  and  Japan,  subject  to  agreement 
obtained  under  No.  9.21,  the  band 
2515-2535  MHz  may  also  be  used  for 
the  aeronautical  mobile-satellite  service 
(space-to-Earth)  for  operation  limited  to 
within  their  national  boundaries. 

5.416  The  use  of  the  band  2520- 
2670  MHz  by  the  broadcasting-satellite 
service  is  limited  to  national  and 
regional  systems  for  community 
reception,  subject  to  agreement  obtained 
under  No.  9.21.  The  power  flux-density 
at  the  Earth's  surface  shall  not  exceed 
the  values  given  in  Article  21,  Table  21- 
4. 

5.418    Additional  allocation:  in 
Bangladesh,  Belarus,  Korea  (Rep.  of), 
India,  Japan,  Pakistan,  Singapore,  Sri 
Lanka  and  Thailand,  the  band  2535- 
2655  MHz  is  also  allocated  to  the 
broadcasting-satellite  service  (sound) 
and  complementary  terrestrial 
broadcasting  service  on  a  primary  basis. 
Such  use  is  limited  to  digital  audio 
broadcasting  and  is  subject  to  the 
provisions  of  Resolution  528  (WARC- 
92).  The  provisions  of  No.  5.416  and 
Table  21-4  of  Article  21,  donot  apply 
to  this  additional  allocation.  Use  of  non- 
geostationary-satellite  systems  in  the 
broadcasting-satellite  service  (soimd)  is 
subject  to  Resolution  539  (WRC:-2000). 

5.418A    In  certain  Region  3  coimtries 
listed  in  No.  5.418,  use  of  the  band 
2630-2655  MHz  by  non-geostationary- 
satellite  systems  in  the  broadcasting- 
satellite  service  (soimd)  for  which 
complete  Appendix  4  coordination 
information,  or  notification  information, 
has  been  received  after  2  June  2000,  is 
subject  to  the  application  of  the 


provisions  of  No.  9.12A,  in  respect  of 
geostationary-satellite  networks  for 
which  complete  Appendix  4 
coordination  information,  or 
notification  information,  is  considered 
to  have  been  received  after  2  June  2000, 
and  No.  22.2  does  not  apply.  No.  22.2 
shall  continue  to  apply  with  respect  to 
geostationary-satellite  networks  for 
which  complete  Appendix  4 
coordination  information,  or 
notification  information,  is  considered 
to  have  been  received  before  3  Jtme 
2000.  Use  of  the  band  by  non- 
geostationary-satellite  systems  in  the 
broadcasting-satellite  service  (soimd)  is 
subject  to  the  provisions  of  Resolution 
539  (WRC-2000),  and  such  systems 
shall  be  in  accordance  with  Resolution 
528  (WARC-92). 

5.418B    Use  of  the  band  2630-2655 
MHz  by  non-geostationary-satellite 
systems  for  which  complete  Appendix  4 
coordination  information,  or 
notification  information,  has  been 
received  after  2  June  2000,  is  subject  to 
the  application  of  the  provisions  of  No. 
9.12.  Resolution  539  (WRC-2000) 
applies. 

5.418C    Use  of  the  band  2630-2655 
MHz  by  geostationary-satellite  networks 
for  which  complete  Appendix  4 
coordination  information,  or 
notification  information,  has  been 
received  after  2  June  2000  is  subject  to 
the  application  of  the  provisions  of  No. 
9.13  with  respect  to  non-geostationary- 
satellite  systems  in  the  broadcasting- 
satellite  service  (sound),  and  No.  22.2 
does  not  apply.  Resolution  539  (WRC- 
2000)  applies. 

5.419  The  allocation  of  the 
frequency  band  2670-2690  MHz  to  the 
mobile-satellite  service  shall  be  effective 
from  1  January  2005.  When  introducing 
systems  of  the  mobile-satellite  service  in 
this  band,  administrations  shall  take  all 
necessary  steps  to  protect  the  satellite 
systems  operating  in  this  band  prior  to 

3  March  1992.  The  coordination  of 
mobile-satellite  systems  in  the  band 
shall  be  in  accordance  with  No.  9.11A. 

5.420  The  band  2655-2670  MHz 
(until  1  January  2005  the  band  2655- 
2690  MHz)  may  also  be  used  for  the 
mobile-satellite  (Earth-to-space),  except 
aeronautical  mobile-satellite,  service  for 
operation  limited  to  within  national 
boundaries,  subject  to  agreement 
obtained  under  No.  9.21.  The 
coordination  under  No.  9.11A  applies. 

5.420A    Additional  allocation:  in 
India  and  Japan,  subject  to  agreement 
obtained  under  No.  9.21,  the  band 
2670-2690  MHz  may  also  be  used  for 
the  aeronautical  mobile-satellite  service 
(Earth-to-space)  for  operation  limited  to 
within  their  national  boundaries. 
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5.421  Additional  allocation:  in 
Germany  and  Austria,  the  band  2690- 
2695  MHz  is  also  allocated  to  the  fixed 
service  on  a  primary  basis.  Such  use  is 
limited  to  equipment  in  operation  by  1 
January  1985. 

5.422  Additional  allocation:  in 
Saudi  Arabia,  Armenia,  Azerbaijan, 
Bahrain,  Belarus.  Bosnia  and 
Herzegovina,  Brunei  Darussalam. 
Congo,  Cote  d'lvoire,  Cuba,  Egypt,  the 
United  Arab  Emirates,  Eritrea,  Ethiopia, 
Gabon.  Georgia.  Guinea,  Guinea-Bissau, 
Iran  (Islamic  Republic  of),  Iraq,  Israel, 
Jordan,  Lebanon,  Malaysia,  Mali. 
Mauritania,  Moldova,  Mongolia, 
Nigeria.  Oman,  Uzbekistan,  Pakistan, 
the  Philippines,  Qatar,  Syria, 
Kyrgyzstan,  the  Dem.  Rep.  of  the  Congo, 
Romania,  the  Russian  Federation. 
Somalia,  Tajikistan,  Tunisia, 
Turkmenistan,  Ukraine,  Yemen  and 
Yugoslavia,  the  band  2690-2700  MHz  is 
also  allocated  to  the  fixed  and  mobile, 
except  aeronautical  mobile,  services  on 
a  primary  basis.  Such  use  is  limited  to 
equipment  in  operation  by  1  January 
1985. 

5.423  In  the  band  2700-2900  MHz, 
ground-based  radars  used  for 
meteorological  purposes  are  authorized 
to  operate  on  a  basis  of  equality  with 
stations  of  the  aeronautical 
radionavigation  service. 

5.424  Additional  allocation:  in 
Canada,  the  band  2850-2900  MHz  is 
also  allocated  to  the  maritime 
radionavigation  service,  on  a  primary 
basis,  for  use  by  shore-based  radars. 

5.425  In  the  band  2900-3100  MHz. 
the  use  of  the  shipbome  interrogator- 
transponder  system  (SIT)  shall  be 
confined  to  the  sub-band  2930-2950 
MHz. 

5.426  The  use  of  the  band  2900- 
3100  MHz  by  the  aeronautical 
radionavigation  service  is  limited  to 
ground-based  radars. 

5.427  In  the  bands  2900-3100  MHz 
and  9300-9500  MHz,  the  response  from 
radar  transponders  shall  not  be  capable 
of  being  coniiised  with  the  response 
from  radar  beacons  (racons)  and  shall 
not  cause  interference  to  ship  or 
aeronautical  radars  in  the 
radionavigation  service,  having  regard, 
however,  to  No.  4.9. 

5.428  Additional  allocation:  in 
Azerbaijan.  Bulgaria.  Cuba.  Mongolia, 
Kyrgyzstan.  Romania  and 
Turkmenistan,  the  band  3100-3300 
MHz  is  also  allocated  to  the 
radionavigation  service  on  a  primary 
basis. 

5.429  Additional  allocation:  in 
Saudi  Arabia,  Bahrain,  Bangladesh, 
Brunei  Darussalam,  China,  the  Congo, 
Korea  (Rep.  of),  the  United  Arab 
Emirates.  India.  Indonesia.  Iran  (Islamic 


Republic  of),  fraq,  Israel,  Japan.  Jordan. 
Kuwait,  Lebanon,  Libya,  Malaysia. 
Oman,  Pakistan,  Qatar,  Syria,  Etem. 
People's  Rep.  of  Korea  and  Yemen,  the 
band  3300-3400  MHz  is  also  allocated 
to  the  fixed  and  mobile  services  on  a 
primary  basis.  The  countries  bordering 
the  Mediterranean  shall  not  claim 
protection  for  their  fixed  and  mobile 
services  from  the  radiolocation  service. 

5.430  Additional  allocation:  in 
Azerbaijan,  Bulgaria,  Cuba,  Mongolia, 
Kyrgyzstan,  Romania  and 
Turkmenistan,  the  band  3300-3400 
MHz  is  also  allocated  to  the 
radionavigation  service  on  a  primary 
basis. 

5.431  Additional  allocation:  in 
Germany.  Israel,  Nigeria  and  the  United 
Kingdom,  the  band  3400-3475  MHz  is 
also  allocated  to  the  amateur  service  on 
a  secondary  basis. 

5.432  Different  category  of  service: 
in  Korea  (Rep.  of),  Japan  and  Pakistan, 
the  allocation  of  the  band  3400-3500 
MHz  to  the  mobile,  except  aeronautical 
mobile,  service  is  on  a  primary  basis 
(see  No.  5.33). 

5.433  In  Regions  2  and  3,  in  the 
band  3400-3600  MHz  the  radiolocation 
service  is  allocated  on  a  primary  basis. 
However,  all  administrations  operating 
radiolocation  systems  in  this  band  are 
urged  to  cease  operations  by  1985. 
Thereafter,  administrations  shall  take  all 
practicable  steps  to  protect  the  fixed- 
satellite  service  and  coordination 
requirements  shall  not  be  imposed  on 
the  fixed-satellite  service. 

5.435    In  Japan,  in  the  band  3620- 
3700  MHz.  the  radiolocation  service  is 
excluded. 

5.438  Use  of  the  band  4200-4400 
MHz  by  the  aeronautical 
radionavigation  service  is  reserved 
exclusively  for  radio  altimeters  installed 
on  board  aircraft  and  for  the  associated 
transponders  on  the  ground.  However,  . 
passive  sensing  in  the  earth  exploration- 
satellite  and  space  research  services 
may  be  authorized  in  this  band  on  a 
secondary  basis  (no  protection  is 
provided  by  the  radio  altimeters). 

5.439  Additional  allocation:  in  Iran 
(Islamic  Republic  of)  and  Libya,  the 
band  4200-4400  MHz  is  also  allocated 
to  the  fixed  service  on  a  secondary 
basis. 

5.440  The  standard  frequency  and 
time  signal-satellite  service  may  be 
authorized  to  use  the  frequency  4202 
MHz  for  $pace-to-Earth  transmissions 
and  the  frequency  6427  MHz  for  Earth- 
to-space  tcansmissions.  Such 
transmissions  shall  be  confined  within 
the  limits  of  ±  2  MHz  of  these 
frequencies,  subject  to  agreement 
obtained  under  No.  9.21. 


5.441  The  use  of  Uie  bands  4500- 
4800  MHz  (space-to-Earth).  6725-7025 
MHz  (Earth-to-space)  by  the  fixed- 
satellite  service  shall  be  in  accordance 
with  the  provisions  of  Appendix  309. 
The  use  of  the  bands  10.7-10.95  GHz 
(space-to-Earth),  11.2-11.45  GHz  (space- 
to-Earth)  and  12,75-13.25  GHz  (Earth- 
to-space)  by  geostationary-satellite 
systems  in  the  fixed-satellite  service 
shall  be  in  accordance  with  the 
provisions  of  Appendix  SOB.  The  u^e  of 
the  bands  10.7-10.95  GHz  (space-to 
Earth),  11.2-11.45  GHz  (space-to-Earth) 
and  12.75-13.25  GHz  (Earth-to-space) 
by  a  non-geostationary-satellite  system 
in  the  fixed-satellite  service  is  subject  to 
application  of  the  provisions  of  No.  9.12 
for  coordination  with  other  non- 
geostationary-satellite  systems  in  the 
fixed-satellite  service.  Non- 
geostationary-satellite  systems  in  the 
fixed-satellite  service  shall  not  claim 
protection  from  geostationary-satellite 
networks  in  the  fixed-satellite  service 
operating  in  accordance  with  the  Radio 
Regulations,  irrespective  of  the  dates  of 
receipt  by  the  Bureau  of  the  complete 
coordination  or  notification 
information,  as  appropriate,  for  the  non- 
geostationary-satellite  systems  in  the 
fixed-satellite  service  and  of  the 
complete  coordination  or  notification 
information,  as  appropriate,  for  the 
geostationary-satellite  networiu,  and 
No.  5.43A  does  not  apply.  Non- 
geostationary-satellite  systems  in  the 
fixed-satellite  service  in  the  above  bands 
shall  be  operated  in  such  a  way  that  any 
unacceptable  interference  that  may 
occur  during  their  operation  shall  be 
rapidly  eliminated. 

5.442  In  the  bands  4825-4835  MHz 
and  4950-4990  MHz,  the  allocation  to 
the  mobile  service  is  restricted  to  the 
mobile,  except  aeronautical  mobile, 
service. 

5 .443  Different  category  of  service: 
in  Argentina,  Australia  and  Canada,  the 
allocation  of  the  bands  4825-4835  MHz 
and  4950-4990  MHz  to  the  radio 
astronomy  service  is  on  a  primary  basis 
(see  No.  5.33). 

5.443A    Additional  allocation:  The 
band  5000-5010  MHz  is  also  allocated 
to  the  radionavigation-satellite  service 
(Earth-to-space)  on  a  primary  basis.  See 
Resolution  603  (WRC-2000). 

5.443B    Additional  allocation:  The 
band  5010-5030  MHz  is  also  allocated 
to  the  radionavigation-satellite  service 
(space-to-Earth)  (space-to-spaoe)  on  a 
primary  basis.  In  order  not  to  cause 
harmful  interference  to  the  microwave 
landing  system  operating  above  5030 
MHz,  the  aggregate  power  flux-density 
produced  at  the  Earth's  surface  in  the 
band  5030-5150  MHz  by  all  the  space 
stations  within  any  radionavigation- 
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satellite  service  system  (space-to-Earth) 
operating  in  the  band  5010-5030  MHz 
shall  not  exceed  "124.5  dB(W/m2)  jn  a 
150  kHz  band,  hi  order  not  to  cause 
harmful  interference  to  the  radio 
astronomy  service  in  the  band  4990- 
5000  MHz.  the  aggregate  power  flux- 
density  produced  in  the  4990-5000 
MHz  band  by  all  the  space  stations 
within  any  radionavigation-satellite 
service  (space-to-Earth)  system 
operating  in  the  5010-5030  MHz  band 
shall  not  exceed  the  provisional  value  of 
- 171  dB{W/m2)  in  a  10  MHz  band  at 
any  radio  astronomy  observatory  site  for 
more  than  2%  of  the  time.  For  the  use 
of  this  band.  Resolution  604  (WRC- 
2000)  applies. 

5.444    The  band  5030-5150  MHz  is 
to  be  used  for  the  operation  of  the 
international  standard  system 
(microwave  landing  system)  for 
precision  approach  and  landing.  The 
requirements  of  this  system  shall  take 
precedence  over  other  uses  of  this  band. 
For  the  use  of  this  band.  No.  5.444A  and 
Resolution  114  (WRC-95)  apply. 

5.444A    Additional  allocation:  the 
band  5091-5150  MHz  is  also  allocated 
to  the  fixed-satellite  service  (Earth-to- 
space)  on  a  primary  basis.  This 
allocation  is  limited  to  feeder  links  of 
non-geostationary  mobile-satellite 
systems  and  is  subject  to  coordination 
under  No.  9.11A. 

hi  the  band  5091-5150  MHz,  the 
following  conditions  also  apply: 
— ^Prior  to  1  January  2010,  the  use  of  the 
,band  5091-5150  MHz  by  feeder  links 
of  non-geostationary-satellite  systems 
in  the  mobile-satellite  service  shall  be 
made  in  accordance  with  Resolution 
114  (WRC-95); 
—Prior  to  1  January  2010,  the 
requirements  of  existing  and  planned 
international  standard  systems  for  the 
aeronautical  radionavigation  service 
which  cannot  be  met  in  the  5000- 
5091  MHz  band,  shall  take 
precedence  over  other  uses  of  this 
band; 
— After  1  January  2008,  no  new 
assignments  shall  be  made  to  stations 
providing  feeder  links  of  non- 
geostationary  mobile-satellite  systems; 
— ^After  1  January  2010,  the  fixed- 
satellite  service  will  become 
secondary  to  the  aeronautical 
radionavigation  service. 
5.446    Additional  allocation:  in  the 
countries  listed  in  Nos.  5.369  and  5.400, 
the  band  5150-5216  MHz  is  also 
allocated  to  the  radiodetermination- 
satellite  service  (space-to-Earth)  on  a 
primary  basis,  subject  to  agreement 
obtained  under  No.  9.21.  In  Region  2, 
the  band  is  also  allocated  to  the 
radiodetermination-satellite  service 


(space-to-Earth)  on  a  primary  basis.  In 
Regions  1  and  3,  except  those  coimtries 
listed  in  Nos.  5.369  and  5.400.  the  band 
is  also  allocated  to  the 
radiodetermination-satellite  service 
(space-to-Earth)  on  a  secondary  basis. 
The  use  by  the  radiodetermination- 
satellite  service  is  limited  to  feeder  links 
in  conjunction  with  the 
radiodetermination-satellite  service 
operating  in  the  bands  1610-1626.5 
MHz  and/or  2483.5-2500  MHz.  The 
total  power  flux-density  at  the  Earth's 
surface  shall  in  no  case  exceed  - 159 
dB(W/m2)  in  any  4  kHz  band  for  all 
angles  of  arrival. 

5.447    Additional  allocation:  in 
Germany,  Austria,  Belgium,  Denmark, 
Spain.  Estonia.  Finland.  France,  Greece, 
Israel,  Italy,  Japan,  Jordan,  Lebanon. 
Liechtenstein,  Lithuania,  Luxembourg, 
Malta,  Norway,  Pakistan,  the 
Netherlands,  Portugal,  Syria,  the  United 
Kingdom,  Sweden.  Switzerland  and 
Tunisia,  the  band  5150-5250  MHz  is 
also  allocated  to  the  mobile  service,  on 
a  primary  basis,  subject  to  agreement 
obtained  imder  No.  9.21. 

5.447A    The  allocation  to  the  fixed- 
satellite  service  (Earth-to-space)  is 
limited  to  feeder  links  of  non- 
geostationary-satellite  systems  in  the 
mobile-satellite  service  and  is  subject  to 
coordination  under  No.  9.11A. 

5.447B    Additional  allocation:  the 
band  5150-5216  MHz  is  also  allocated 
to  the  fixed-'satellite  service  (space-to- 
Earth)  on  a  primary  basis.  This 
allocation  is  limited  to  feeder  links  of 
non-geostationary-satellite  systems  in 
the  mobile-satellite  service  and  is 
subject  to  provisions  of  No.  9.11A.  The 
power  flux-density  at  the  Earth's  surface 
produced  by  space  stations  of  the  fixed- 
satellite  service  operating  in  the  space- 
to-Earth  direction  in  the  band  5150- 
5216  MHz  shall  in  no  case  exceed  - 164 
dB(W/m2)  in  any  4  kHz  band  for  all 
angles  of  arrival. 

5.447C    Administrations  responsible 
for  fixed-satellite  service  networks  in 
the  band  5150-5250  MHz  operated 
under  Nos.  5.447A  and  5.447B  shall 
coordinate  on  an  equal  basis  in 
accordance  with  No.  9.1  lA  with 
administrations  responsible  for  non- 
geostationary-satellite  networks 
operated  under  No.  5.446  and  brought 
into  use  prior  to  17  November  1995. 
Satellite  networks  operated  under  No. 
5.446brought  into  use  after  17    _ 
November  1995  shaU  not  claim 
protection  from,  and  shall  not  cause 
harmful  interference  to.  stations  of  the 
fixed-satellite  service  operated  imder 
Nos.  5.447A  and  5.447B. 

5.447D  The  allocation  of  the  band 
525Q-5255  MHz  to  the  space  research 
service  on  a  primary  basis  is  limited  to 


active  spacebome  sensors.  Other  uses  of 
the  band  by  the  space  research  service 
are  on  a  secondary  basis. 

5.448  Additional  allocation:  in 
Austria.  Azerbaijan,  Bvdgaria,  Libya. 
Mongolia.  Kyrgyzstan.  Slovakia,  the 
Czech  Rep.,  Romania  and  p 
Turkmenistan,  the  band  5250-5350 
MHz  is  also  allocated  to  the 
radionavigation  service  on  a  primary 
basis. 

5. 448 A    The  use  of  the  frequency 
band  5250-5350  MHz  by  the  earth 
exploration-satellite  (active)  and  space 
research  (active)  services  shall  not 
constrain  the  future  development  and 
deployment  of  the  radiolocation  service. 

5.448B    The  earth  exploration- 
satellite  (active)  service  operating  in  the 
band  5350-5460  MHz  shall  not  cause 
harmful  interference  to,  or  constrain  the 
use  and  development  of.  the 
aeronautical  radionavigation  service. 

5.449  The  use  of  the  band  5350- 
5470  MHz  by  the  aeronautical 
radionavigation  service  is  linuted  to 
airborne  radars  and  associated  airborne 
beacons. 

5 .450  Additional  allocation :  in 
Austria,  Azerbaijan,  Bulgaria,  Iran 
(Islamic  Republic  of),  Mongolia, 
Kyrgyzstan,  Slovakia,  the  Czech  Rep., 
Romania,  Turkmenistan  and  Ukraine, 
the  band  5470-5650  MHz  is  also 
allocated  to  the  aeronautical 
radionavigation  service  on  a  primary 

basis. 

5.451  Additional  allocation:  in  the 
United  Kingdom,  the  band  5470-5850 
MHz  is  also  allocated  to  the  land  mobile 
service  on  a  secondary  basis.  The  power 
limits  specified  in  Nos.  21.2,  21.3,  21.4 
and  21.5  shall  apply  in  the  band  5725- 
5850  MHz. 

5.452  Between  5600  MHz  and  5650 
MHz,  ground-based  radars  used  for 
meteorological  purposes  are  authorized 
to  operate  on  a  basis  of  equality  with 
stations  of  the  maritime  radionavigation 
service. 

5.453  Additional  allocation:  in 
Saudi  Arabia,  Bahrain,  Bangladesh, 
Brunei  Darussalam,  Cameroon,  China, 
Congo,  Korea  (Rep.  of),  Egypt,  the 
United  Arab  Emirates,  Gabon,  Guinea, 
India,  Indonesia,  Iran  (Islamic  Republic 
of),  Iraq,  Israel,  Japan,  Jordan,  Kuwait, 
Lebanon,  Libya,  Madagascar,  Malaysia, 
Nigeria,  Oman,  Pakistan,  the 
Pl^ppines,  Qatar,  Syria,  the  Dem. 
People's  Rep.  of  Korea,  Singapore, 
Swaziland,  Tanzania,  Chad  and  Yemen, 
the  band  565(^5850  MHz  is  also 
allocated  to  the  fixed  and  mobile 
services  on  a  primary  basis. 

5 .454  Different  category  of  service: 
in  Azerbaijan,  Belarus,  Georgia, 
Mongolia,  Uzbekistan,  Kyrgyzstan,  the 
Russian  Federation,  Tajikistan, 
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Turkmenistan  and  Ukraine,  the 
allocation  of  the  band  5670-5725  MHz 
to  the  space  research  service  is  on  a 
primary  basis  (see  No.  5.33). 

5.455  Additional  allocation:  in 
Armenia,  Azerbaijan,  Belarus,  Bulgaria, 
Cuba,  Georgia,  Hungary,  Kazakstan, 
Latvia,  Moldova,  Mongolia,  Uzbekistan, 
Poland,  Kyrgyzstan,  Slovakia,  Russian 
Federation,  Tajikistan,  Turkmenistan 
and  Ukraine,  the  band  5670-5850  MHz 
is  also  allocated  to  the  fixed  service  on 
a  primary  basis. 

5.456  Additional  allocation:  in 
Germany  and  in  Cameroon,  the  band 
5755-5850  MHz  is  also  allocated  to  the 
fixed  service  on  a  primary  basis. 

5.458  In  the  band  6425-7075  MHz, 
passive  microwave  sensor 
measurements  are  carried  out  over  the 
oceans.  In  the  band  7075-7250  MHz, 
peissive  microwave  sensor 
measurements  are  carried  out. 
Administrations  should  bear  in  mind 
the  needs  of  the  Earth  exploration- 
satellite  (passive)  and  space  research 
(passive)  services  in  their  future 
planning  of  the  bands  6425-7025  MHz 
and  7075-7250  MHz. 

5.458A    In  making  assignments  in 
the  band  6700-7075  MHz  to  space 
stations  of  the  fixed-satellite  service, 
administrations  are  urged  to  take  all 
practicable  steps  to  protect  spectral  line 
observations  of  the  radio  astronomy 
service  in  the  band  6650-6675.2  MHz 
bom  harmful  interference  from 
unwanted  emissions. 

5.458B    The  space-to-Earth  allocation 
to  the  fixed-satellite  service  in  the  band 
6700-7075  MHz  is  limited  to  feeder 
links  for  non-geostationary  satellite 
systems  of  the  mobile-satellite  service 
and  is  subject  to  coordination  imder  No. 
9.11A.  The  use  of  the  band  6700-7075 
MHz  (space-to-Earth)  by  feeder  links  for 
non-geostationary  satellite  systems  in 
the  mobile-satellite  service  is  not  subject 
to  No.  22.2. 

5.458C    Administrations  making 
submissions  in  the  band  7025-7075 
MHz  (Earth-to-space)  for  geostationary- 
satellite  systems  in  the  fixed-satellite 
service  after  17  November  1995  shall 
consult  on  the  basis  of  relevant  ITU-R 
Recommendations  writh  the 
administrations  that  have  notified  and 
brought  into  use  non-geostationary- 
satellite  systems  in  this  frequency  band 
before  18  November  1995  upon  request 
of  the  latter  administrations.  This 
considtation  shall  be  with  a  view  to 
facilitating  shared  operation  of  both 
geostationary-satellite  systems  in  the 
fixed-satellite  service  and  non- 
geostationary-satellite  systems  in  this 
band. 

5.459  Additional  allocation :  in 
Russian  Federation,  the  frequency  bands 


7100-7155  MHz  and  7190-7235  MHz 
are  also  allocated  to  the  space  operation 
service  (Earth-to-space)  on  a  primary 
basis,  subject  to  agreement  obtained 
under  No.  9.21. 

5.460  Additional  allocation:  the 
band  7145-7235  MHz  is  also  allocated 
to  the  space  research  (Earth-to-space) 
service  on  a  primary  basis,  subject  to 
agreement  obtained  under  No.  9.21.  The 
use  of  the  band  7145-7190  MHz  is 
restricted  to  deep  space;  no  emissions  to 
deep  space  shall  be  effected  in  the  band 
7190-7235  MHz. 

5.461  Additional  allocation:  the 
bands  7250-7375  MHz  (space-to-Earth) 
and  7900-8025  MHz  (Earth-to-space)  are 
also  allocated  to  the  mobile-satellite 
service  on  a  primary  basis,  subject  to 
agreement  obtained  under  No.  9.21. 

5.461A    The  use  of  the  band  7450- 
7550  MHz  by  the  meteorological- 
satellite  service  (space-to-Earth)  is 
limited  to  geostationary-satellite 
systems.  Non-geostationary 
meteorological-satellite  systems  in  this 
band  notified  before  30  November  1997 
may  continue  to  operate  on  a  primary 
basis  until  the  end  of  their  lifetime. 

5.461B    The  use  of  the  band  7750- 
7850  MHz  by  the  meteorological- 
satellite  service  (space-to-Eeuth)  is 
limited  to  non-geostationary  satellite 
systems. 

5.462A    In  Regions  1  and  3  (except 
for  Japan),  in  the  band  8025-8400  MHz, 
the  earth  exploration-satellite  service 
using  geostationary  satellites  shall  not 
produce  a  power  flux-density  in  excess 
of  the  following  provisional  values  for 
angles  of  arrival  (6),  without  the  consent 
of  the  affected  administration: 
- 1 74  dB(W/m2)  in  a  4  kHz  band    for 

OS  e<  5° 
- 174  +  0.5  (9  -  5)  dB(W/m2)  in  a  4  kHz 

band    for  5S  <  25° 
- 164  dB(W/m2)  in  a  4  kHz  band    for 
25<  e  <  90° 

These  values  are  subject  to  study  . 
under  Resolution  124  (WRC-97).6 

5.463    Aircraft  stations  are  not 
permitted  to  transmit  in  the  band  8025- 
8400  MHz. 

5.465  In  the  space  research  service, 
the  use  of  the  band  8400-8450  MHz  is 
limited  to  deep  space. 

5.466  Different  category  of  service:  in 
Israel,  Malaysia,  Singapore  and  Sri 
Lanka,  the  allocation  of  the  band  8400- 
8500  MHz  to  the  space  research  service 
is  on  a  secondary  basis  (see  No.  5.32). 

5.467  Alternative  allocation:  in  the 
United  Kingdom,  the  band  8400-8500 
MHz  is  allocated  to  the  radiolocation 
and  space  research  services  on  a 
primary  basis. 


■  Note  by  the  Secretariat:  This  Resolution  was 
revised  by  WRC-2000. 


5.468  Additional  allocation:  in 
Saudi  Arabia,  Bahrain,  Bangladesh, 
Brunei  Darussalam.  Burundi,  Cameroon, 
China,  the  Congo,  Costa  Rica,  Egypt,  the 
United  Arab  Emirates,  Gabon,  Guyana. 
Indonesia,  Iran  (Islamic  Republic  of). 
Iraq,  Jamaica.  Jordan.  Kuwait,  Lebanon, 
Libya,  Malaysia,  Mali.  Morocco, 
Mauritania,  Nepal,  Nigeria,  Oman, 
Pakistan,  Qatar,  Syria.  Dem.  People's 
Rep.  of  Korea,  Senegal,  Singapore, 
Somalia,  Swaziland,  Tanzania,  Chad. 
Togo,  Tunisia  and  Yemen,  the  band 
8500-8750  MHz  is  also  allocated  to  the 
fixed  and  mobile  services  on  a  primary 
basis. 

5.469  Additional  allocation:  in 
Armenia,  Azerbaijan,  Belarus,  Bulgaria, 
Georgia,  Hungary,  Lithuania,  Moldova, 
Mongolia,  Uzbekistan,  Poland, 
Kyrgyzstan,  Slovakia,  the  Czech  Rep., 
Romania,  the  Russian  Federation^ 
Tajikistan,  Turkmenistan  and  Ukraine, 
the  band  8500-8750  MHz  is  also 
allocated  to  the  land  mobile  and 
radionavigation  services  on  a  primary 
basis. 

5.469A    In  the  band  8550-8650  MHz. 
stations  in  the  earth  exploration-satellite 
service  (active)  and  space  research 
service  (active)  shall  not  cause  harmful 
interference  to.  or  constrain  the  use  and 
development  of.  stations  of  the 
radiolocation  service. 

5.470  The  use  of  the  band  8750- 
8850  MHz  by  the  aeronautical 
radionavigation  service  is  limited  to 
airborne  Doppler  navigation  aids  on  a 
centre  frequency  of  8800  MHz. 

5.471  Additional  allocation:  in 
Algeria.  Germany,  Bahrain,  Belgium, 
China,  the  United  Arab  Emirates, 
France,  Greece,  Indonesia,  Iran  (Islamic 
Republic  of],  Libya,  the  Netherlands, 
Qatar  and  Sudan,  the  bands  8825-8850 
MHz  and  9000-9200  MHz  are  also 
allocated  to  the  maritime 
radionavigation  service,  on  a  primary 
basis,  for  use  by  shore-based  radars 
only. 

5.472  hi  the  bands  8850-9000  MHz 
and  9200-9225  MHz,  the  maritime 
radionavigation  service  is  limited  to 
shore-based  radars. 

5.473  Additional  allocation:  in 
Armenia,  Austria,  Azerbaijan,  Belarus, 
Bulgaria,  Cuba,  Georgia,  Hungary, 
Moldova,  Mongolia,  Uzbekistan,  Poland, 
Kyrgjrzstan.  Slovakia,  the  Czech  Rep.. 
Romania,  the  Russian  Federation, 
Tajikistan,  Turkmenistan  and  Ukraine, 
the  bands  8850-9000  MHz  and  9200- 
9300  MHz  are  also  allocated  to  the 
radionavigation  service  on  a  primary 
basis. 

5.474  hi  the  band  9200-9500  MHz. 
search  and  rescue  transponders  (SART) 
may  be  used,  having  due  regard  to  the 
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appropriate  FITJ-R  Recommendation 
(see  also  Article  31). 

5.475  The  use  of  the  band  9300- 
9500  MHz  by  the  aeronautical 
radionavigation  service  is  limited  to 
airborne  weather  radars  and  ground- 
based  radars.  In  addition,  ground-based 
radar  beacons  in  the  aeronautical 
radionavigation  service  are  permitted  in 
the  band  9300-9320  MHz  on  condition 
that  harmhil  interference  is  not  caused 
to  the  maritime  radionavigation  service. 
In  the  band  9300-9500  MHz,  ground- 
based  radars  used  for  meteorological 
purposes  have  priority  over  other 
radiolocation  devices. 

5.476  In  the  band  9300-9320  MHz 
in  the  radionavigation  service,  the  use  of 
shipbome  radars,  other  than  those 
existing  on  1  January  1976,  is  not 
permitted  until  1  January  2001. 

5.476A    hi  the  band  9500-9800  MHz, 
stations  in  the  earth  exploration-satellite 
service  (active)  and  space  research 
service  (active)  shall  not  cause  harmful 
interference  to,  or  constrain  the  use  and 
development  of,  stations  of  the 
radionavigation  and  radiolocation 
services. 

,   5.477    Different  category  of  service: 
in  Algeria,  Saudi  Arabia,  Austria,  - 
Bahrain,  Bangladesh.  Brunei 
Darussalam,  Cameroon,  Egypt,  the 
United  Arab  Emirates,  Eritrea,  Ethiopia, 
Guyana,  India,  Indonesia,  Iran  (Islamic 
Republic  of),  Iraq,  Jamaica.  Japan, 
Jordan,  Kuwait,  Lebanon,  Liberia, 
Malaysia,  Nigeria,  Oman,  Pakistan, 
Qatar,  the  Dem.  People's  Rep.  of  Korea, 
Singapore,  Somalia,  Sudan,  Sweden, 
Trinidad  and  Tobago,  and  Yemen,  the 
allocation  of  the  band  9800-10000  MHz 
to  the  fixed  service  is  on  a  primary  basis 
(see  No.  5.33). 

5.478  Additional  allocation:  in 
Azerbaijan,  Bulgaria.  Mongolia, 
Kyrgyzstan,  Slovakia,  the  Czech  Rep.. 
Romania.  Turkmenistan  and  Ukraine, 
the  band  9800-10000  MHz  is  also 
allocated  to  the  radionavigation  service 
on  a  primary  basis. 

5.479  The  band  9975-10025  MHz  is 
also  allocated  to  the  meteorological- 
satellite  service  on  a  secondary  basis  for 
use  by  weather  radaris. 

5.480  Additional  allocation:  in 
Argentina.  Brazil.  Chile.  Costa  Rica. 
Cuba.  El  Salvador,  Ecuador,  Guatemala, 
Honduras,  Mexico,  Paraguay,  Peru, 
Uruguay  and  Venezuela,  the  band  10- 
10.45  GHz  is  also  allocated  to  the  fixed 
and  mobile  services  on  a  primary  basis. 

5.481  Additional  allocation :  in 
Germany.  Angola.  Brazil.  China.  Costa 
Rica.  El  Salvador.  Ecuador,  Spain. 
Guatemala.  Japan.  Morocco.  Nigeria, 
Oman,  Uzbekistan,  Paraguay,  Peru,  the 
Dem.  People's  Rep.  of  Korea.  Sweden. 
Tanzania,  Thailand  and  Uruguay,  the 


band  10.45-10.5  GHz  is  also  allocated  to 
the  fixed  and  mobile  services  on  a 
primary  basis. 

5.482  In  the  band  10.6-10.68  GHz. 
stations  of  the  fixed  and  mobile,  except 
aeronautical  mobile,  services  shall  be 
limited  to  a  maximum  equivalent 
isotropically  radiated  power  of  40  dBW 
and  the  power  delivered  to  the  anteima 
shall  not  exceed  -  3  dBW.  These  limits 
may  be  exceeded  subject  to  agreement 
obtained  under  No.  9.21.  However,  in 
Saudi  Arabia.  Armenia.  Azerbaijan, 
Bahrain.  Bangladesh,  Belarus,  China, 
the  United  Arab  Emirates.  Georgia. 
India.  Indonesia,  Iran  (Islamic  Republic 
of),  Iraq,  Japan,  Kazakstan,  Kuwait, 
Latvia,  Lebanon,  Moldova,  Nigeria, 
Uzbekistan,  Pakistan,  the  Philippines, 
Qatar,  Syria,  Kyrgyzstan,  Russian 
Federadon,  Tajikistan,  Turkmenistan 
and  Ukraine,  the  restrictions  on  the 
fixed  and  mobile,  except  aeronautical 
mobile,  services  are  not  applicable. 

5.483  Additional  allocation:  in 
Saudi  Arabia,  Armenia,  Azerbaijan, 
Bahrain,  Belarus,  Bosnia  and 
Herzegovina.  China,  Colombia,  Korea 
(Rep.  of),  Costa  Rica,  Egypt,  the  United 
Arab  Emirates,  Georgia,  Iran  (Islamic 
Republic  of),  Iraq,  Israel,  Japan,  Jordan, 
Kazakstan,  Kuwait,  Latvia,  Lebanon, 
Moldova,  Mongolia,  Uzbekistan,  Qatar. 
Kyrgyzstan.  the  Dem.  People's  Rep.  of 
Korea,  Romania,  the  Russian  Federation, 
Tajikistan,  Turkmenistan,  Ukraine, 
Yemen  and  Yugoslavia,  the  band  10.68- 
10.7  GHz  is  also  allocated  to  the  fixed 
and  mobile,  except  aeronautical  mobile, 
services  on  a  primary  basis.  Such  use  is 
limited  to  equipment  in  operation  by  1 
January  1985. 

5.484  In  Region  1 ,  the  use  of  the 
band  10.7-11.7  GHz  by  the  fixed- 
satellite  service  (Earth-to-space)  is 
limited  to  feeder  links  for  the 
broadcasting-satellite  service. 

5.484A    The  use  of  the  bands  10.95- 
11.2  GHz  (space-to-Earth),  11.45-11.7 
GHz  (space-to-Earth),  11.7-12.2  GHz 
(space-to-Earth)  in  Region  2, 12.2-12.75 
GHz  (space-to-Earth)  in  Region  3. 12.5- 
12.75  GHz  (space-to-Earth)  in  Region  1, 
13.75-14.5  GHz  (Earth-to-space),  17.8- 
18.6  GHz  (space-to-Earth).  19.7-20.2 
GHz  (space-to-Earth).  27.5-28.6  GHz 
(Earth-to-space).  29.5-30  GHz  (Earth-to- 
space)  by  a  non-geostationary-satellite 
system  in  the  fixed-satellite  service  is 
subject  to  application  of  the  provisions 
of  No.  9.12  for  coordination  with  other 
non-geostationary-satellite  systems  in 
the  fixed-satellite  service.  Non- 
geostationary-satellite  systems  in  the 
fixed-satellite  service  shall  not  claim 
protection  from  geostationary-satellite 
networks  in  the  fixed-satellite  service 
operating  in  accordance  with  the  Radio 
Regulations,  irrespective  of  the  dates  of 


receipt  by  the  Bureau  of  the  complete 
coordination  or  notification 
information,  as  appropriate,  for  the  non- 
geostationary-satellite  systems  in  the 
fixed-satellite  service  and  of  the 
complete  coordination  or  notification 
information,  as  appropriate,  for  the 
geostationary-satellite  networks,  and 
No.  5.43A  does  not  apply.  Non- 
geostationary-satellite  systems  in  the 
fixed-satellite  service  in  the  above  bands 
shall  be  operated  in  such  a  way  that  any 
unacceptable  interference  that  may 
occur  during  their  operation  shall  be 
rapidly  eliminated. 

5.485  InRegion2.  intheband  11.7- 
12.2  GHz.  transponders  on  space 
stations  in  the  fixed-satellite  service 
may  be  used  additionally  for 
transmissions  in  the  broadcasting- 
satellite  service,  provided  that  such 
transmissions  do  not  have  a  maximiun 
e.i.r.p.  greater  than  53  dBW  per 
television  channel  and  do  not  cause 
greater  interference  or  require  more 
protection  from  interference  than  the 
coordinated  fixed-satellite  service 
frequency  assignments.  With  respect  to 
the  space  services,  this  band  shall  be 
used  principally  for  the  fixed-satellite 
service. 

5.486  Different  category  of  service: 
in  Mexico  and  the  United  States,  the 
allocation  of  the  band  11.7-12.1  GHz  to 
the  fixed  service  is  on  a  secondary  basis 
(see  No.  5.32). 

-    5.487    In  the  band  11.7-12.5  GHz  in 
Regions  1  and  3,  the  fixed,  fixed- 
satellite,  mobile,  except  aeronautical 
mobile,  and  broadcasting  services,  in 
accordance  with  their  respective 
allocations,  shall  not  cause  harmful 
interference  to,  or  claim  protection 
from,  broadcasting-satellite  stations 
operating  in  accordance  with  the 
provisions  of  the  Regions  1  and  3  Plan 
in  Appendix  30. 

5.487A    Additional  allocation:  in 
Region  1,  the  band  11.7-12.5  GHz,  in 
Region  2,  the  band  12.2-12.7  GHz  and, 
in  Region  3,  the  band  11.7-12.2  GHz, 
are  also  allocated  to  the  fixed-satellite 
service  (space-to-Earth)  on  a  primary 
basis,  limited  to  non-geostationary 
systems  and  subject  to  application  of  the 
provisions  of  No.  9.12  for  coordination 
with  other  non-geostationary-satellite 
systems  in  the  fixed-satellite  service. 
Non-geostationary-satellite  systems  in 
the  fixed-satellite  service  shall  not  claim 
protection  from  geostationary-satellite 
networks  in  the  broadcasting-satellite 
service  operating  in  accordance  with  the 
Radio  Regulations,  irrespective  of  the 
dates  of  receipt  by  the  Bureau  of  the 
complete  coordination  or  notification 
information,  as  appropriate,  for  the  non- 
geostationary-satellite  systems  in  the 
fixed-satellite  service  and  of  the     ~ 
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complete  coordination  or  notification 
information,  as  appropriate,  for  the 
geosationary-satelhte  networks,  and  No. 
5. 43 A  does  not  apply.  Non- 
geostationary-satellite  systems  in  the 
fixed-satellite  service  in  the  above  bands 
shall  be  operated  in  such  a  way  that  any 
unacceptable  interference  that  may 
occur  during  their  operation  shall  be 
rapidly  eliminated. 

5.488  The  use  of  the  band  11.7-12.2 
GHz  by  geostationary-satellite  networks 
in  the  fixed-satellite  service  in  Region  2 
is  subject  to  the  provisions  of  Resolution 
77  (WRC-2000).  For  the  use  of  the  band 
12.2-12.7  GHz  by  the  broadcasting- 
satellite  service  in  Region  2,  see 
Appendix  30. 

5.489  Additional  allocation:  in  Peru, 
the  band  12.1-12.2  GHz  is  also  allocated 
to  the  fixed  service  on  a  primary  basis. 

5.490  In  Region  2.  in  the  band  12.2- 
12.7  GHz,  existing  and  future  terrestrial 
radiocommunication  services  shall  not 
cause  harmful  interference  to  the  space 
services  operating  in  conformity  with 
the  broadcasting-satellite  Plan  for 
Region  2  contained  in  Appendix  30. 

5.491  Additional  allocation:  in 
Region  3,  the  band  12.2-12.5  GHz  is 
also  allocated  to  the  fixed-satellite 
service  (space-to-Earth)  on  a  primary 
basis.  The  power  flux-density  limits  in 
Table  21-4  of  Article  21  shall  apply  to 
this  frequency  band.  The  introduction  of 
the  service  in  relation  to  the 
broadcasting-satellite  service  in  Region 

1  shall  follow  the  procedures  specified 
in  Article  7  of  Appendix  30,  with  the 
applicable  frequency  band  extended  to 
cover  12.2-12.5  GHz. 

5.492  Assigimients  to  stations  of  the 
broadcasting-satellite  service  which  are 
in  conformity  with  the  appropriate 
regional  Plan  or  included  in  the  Regions 
1  and  3  List  in  Appendix  30  may  also 
be  used  for  transmissions  in  the  fixed- 
satellite  service  (space-to-Earth), 
provided  that  such  transmissions  do  not 
cause  more  interference,  or  require  more 
protection  itom  interference,  than  the 
broadcasting-satellite  service 
transmissions  operating  in  conformity 
with  the  Plan  or  the  List,  as  appropriate. 

5.493  The  broadcasting-satellite 
service  in  the  band  12.5-12.75  GHz  in 
Region  3  is  limited  to  a  power  flux- 
density  not  exceeding  -  111  dB(W/(m- 
•  27  MHz))  for  all  conditions  and  for  all 
methods  of  modulation  at  the  edge  of 
the  service  area. 

5.494  Additional  allocation:  in 
Algeria,  Angola,  Saudi  Arabia,  Bahrain, 
Cameroon,  the  Central  African  Rep.,  the 
Congo,  Cote  d'lvoire,  Egypt,  the  United 
Arab  Emirates,  Eritrea,  Ethiopia,  Gabon, 
Ghana,  Guinea,  Iraq,  Israel,  Jordan, 
Kuwait,  Lebanon,  Libya,  Madagascar, 
Mali,  Morocco,  Mongolia,  Nigeria, 


Qatar,  Dem.  Rep.  of  the  Congo,  Syria, 
Senegal,  Somalia,  Sudan,  Chad,  "Togo 
and  Yemen,  the  band  12.5-12.75  GHz  is 
also  allocated  to  the  fixed  and  mobile, 
except  aeronautical  mobile,  services  on 
a  primary  basis. 

5.495  Additional  allocation:  in 
Bosnia  and  Herzegovina,  Croatia, 
Denmark,  France,  Greece,  Liechtenstein, 
Monaco,  Uganda,  Portugal,  Romania, 
Slovenia,  Switzerland,  Tanzania, 
Tunisia  and  Yugoslavia,  the  band  12.5- 
12.75  GHz  is  also  allocated  to  the  fixed 
and  mobile,  except  aeronautical  mobile, 
services  on  a  secondary  basis. 

5.496  Additional  allocation:  in 
Austria,  Azerbaijan,  Kyrgyzstan  and 
Turkmenistan,  the  band  12.5-12.75  GHz 
is  also  allocated  to  the  fixed  service  and 
the  mobile,  except  aeronautical  mobile, 
service  on  a  primary  basis.  However, 
stations  in  these  services  shall  not  cause 
harmful  interference  to  fixed-satellite 
service  earth  stations  of  countries  in 
Region  1  other  than  those  listed  in  this 
footnote.  Coordination  of  these  earth 
stations  is  not  required  with  stations  of 
the  fixed  and  mobile  services  of  the 
countries  listed  in  this  footnote.  The 
power  flux-density  limit  at  the  Earth's 
surface  given  in  Table  21—4  of  Article 
21,  for  the  fixed-satellite  service  shall 
apply  on  the  territory  of  the  countries 
listed  in  this  footnote. 

5.497  The  use  of  the  band  13.25- 
13.4  GHz  by  the  aeronautical 
radionavigation  service  is  limited  to 
Doppler  navigation  aids. 

5. 498 A    The  Earth  exploration- 
satellite  (active)  and  space  research 
(active)  services  operating  in  the  band 
13.25-13.4  GHz  shall  not  cause  harmful 
interference  to,  or  constrain  the  use  and 
development  of,  the  aeronautical 
radionavigation  service. 

5.499  Additional  allocation:  in 
Bangladesh,  India  and  Pakistan,  the 
band  13.25-14  GHz  is  also  allocated  to 
the  fixed  service  on  a  primary  basis. 

5.500  Additional  allocation:  in 
Algeria,  Angola,  Saudi  Arabia,  Bahrain, 
Brunei  Darussalam,  Cameroon,  Egypt, 
the  United  Arab  Emirates,  Gabon, 
Indonesia,  Iran  (Islamic  Republic  of), 
Iraq,  Israel,  Jordan,  Kuwait,  Lebanon, 
Madagascar,  Malaysia,  Mali,  Malta, 
Morocco,  Mauritania.  Nigeria,  Pakistan, 
Qatar,  Syria,  Sen^al,  Singapore,  Sudan, 
Chad  and  Tunisia,  the  band  13.4-14 
GHz  is  also  allocated  to  the  fixed  and 
mobile  services  on  a  primary  basis. 

5.501  Additional  allocation:  in 
Austria,  Azerbaijan,  Hungary,  Japan, 
Mongolia,  Kyrgyzstan,  Romania,  the 
United  Kingdom  and  Turkmenistan,  the 
band  13.4-14  GHz  is  also  allocated  to 
the  radionavigation  service  on  a  primary 
basis. 


5.501A    The  allocation  of  the  band 
13.4-13.75  GHz  to  the  space  research 
service  on  a  primary  basis  is  limited  to 
active  spacebome  sensors.  Other  uses  of 
the  band  by  the  space  research  service 
are  on  a  secondary'  basis. 

5.501B    In  the  band  13.4-13.75  GHz. 
the  Earth  exploration-satellite  (active) 
and  space  research  (active)  services 
shall  not  cause  harmful  interference  to, 
or  constrain  the  use  and  development 
of,  the  radiolocation  service. 

5.502  In  the  band  13.75-14  GHz,  an 
earth  station  in  the  fixed-satellite 
service  shall  have  a  minimum  antenna 
diameter  of  4.5  m  and  the  e.i.r.p.  of  any 
emission  should  be  at  least  68  dBW  and 
should  not  exceed  85  dBW.  In  addition 
the  e.i.r.p.,  averaged  over  one  second, 
radiated  by  a  station  in  the  radiolocation 
or  radionavigation  services  shall  not 
exceed  59  dBW.  The  protection  of 
assigimients  to  receiving  space  stations 
in  the  fixed-satellite  service  operating 
with  earth  stations  that,  individually, 
have  an  e.i.r.p.  of  less  than  68  dBW 
shall  not  impose  constraints  on  the        ^ 
operation  of  the  radiolocation  and 
radionavigation  stations  operating  in 
accordance  with  the  Radio  Regulations. 
No.  5.43A  does  not  apply.  See 
Resolution  733  (WRC-2000). 

5.503  In  the  band  13.75-14  GHz, 
geostationary  space  stations  in  the  space 
research  service  for  which  information 
for  advance  publication  has  been 
received  by  the  Bureau  prior  to  31 
January  1992  shall  operate  on  an  equal 
basis  with  stations  in  the  fixed-satellite 
service:  after  that  date,  new 
geostationary  space  stations  in  the  space 
research  service  will  operate  on  a 
secondary  basis.  Until  those 
geostationary  space  stations  in  the  space 
research  service  for  which  information 
for  advance  publication  has  been 
received  by  the  Bureau  prior  to  31 
January  1992  cease  to  operate  in  this 
band: 

— ^The  e.i.r.p.  density  of  emissions  from 
any  earth  station  in  the  fixed-satellite 
service  operating  with  a  space  station 
in  geostationary-satellite  oibit  shall 
not  exceed  71  dBW  in  the  6  MHz 
band  from  13.772  to  13.778  GHz: 
— ^The  e.i.r.p.  density  of  emissions  from 
any  earth  station  in  the  fixed-satellite 
service  operating  with  a  space  station 
in  non-geostationary-satellite  orbit 
shall  not  exceed  51  dBW  in  the  6  MHz 
band  from  13.772  to  13.778  GHz. 
Automatic  power  control  may  be  used 
to  increase  the  e.i.r.p.  density  in  the  6 
MHz  band  in  this  frequency  range  to 
compensate  for  rain  attenuation,  to  the 
extent  that  the  power  flux-density  at  the 
fixed-satellite  service  space  station  does 
not  exceed  the  value  resulting  from  use 
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by  an  earth  station  of  an  e.i.r.p.  of  71 
dBW  or  51  dBW,  as  appropriate,  in  the 
6  MHz  band  in  clear-sky  conditions. 

5. 503 A    Until  1  January  2000, 
stations  in  the  fixed-satellite  service 
shall  not  cause  harmful  interference  to 
non-geostationary  space  stations  in  the 
space  research  and  Earth  exploration- 
satellite  services.  After  that  date,  these 
non-geostationary  space  stations  will 
operate  on  a  secondary  basis  in  relation 
to  the  fixed-satellite  service. 
Additionally,  when  planning  earth 
stations  in  the  fixed-satellite  service  to 
be  brought  into  service  between  1 
January  2000  and  1  January  2001,  in 
order  to  accommodate  the  needs  of 
spacebome  precipitation  radars 
operating  in  the  band  13.793-13.805 
GHz,  advantage  should  be  taken  of  the 
consultation  process  and  the 
information  given  in  Reconunendation 
ITU-R  SA.1071. 

5.504  The  use  of  the  band  14-14.3 
GHz  by  the  radionavigation  service  shall 
be  such  as  to  provide  sufficient 
protection  to  space  stations  of  the  fixed- 
satellite  service. 

5.505  Additional  allocation:  in 
Algeria,  Angola,  Saudi  Arabia,  Bahrain, 
Bangladesh,  Botswana,  Brunei 
Darussalam,  Cameroon,  China,  Congo, 
Korea  (Rep.  of),  Egypt,  the  United  Arab 
Emirates,  Gabon,  Guatemala,  Guinea, 
India,  Indonesia,  Iran  (Islamic  Republic 
of),  Iraq,  Israel,  Japan,  Jordan,  Kuwait, 
Lesotho.  Lebanon,  Malaysia,  Mali, 
Morocco,  Mauritania,  Oman,  Pakistan, 
the  Philippines,  Qatar,  Syria,  the  Dem. 
People's  Rep.  of  Korea,  Senegal, 
Singapore,  Somalia,  Sudan,  Swaziland, 
Tanzania,  Chad  and  Yemen,  the  band 
14-14.3  GHz  is  also  allocated  to  the 
fixed  service  on  a  primary  basis. 

5.506  The  band  14-14.5  GHz  may  be 
used,  within  the  fixed-satellite  service 
(Earth-to-space),  for  feeder  links  for  the 
broadcasting-satellite  service,  subject  to 
coordination  with  other  networks  in  the 
fixed-satellite  service.  Such  use  of 
feeder  links  is  reserved  for  countries 
outside  Europe. 

5.508  Additional  allocation:  in 
Germany,  Bosnia  and  Herzegovina, 
France,  Greece,  Ireland,  Iceland,  Italy, 
The  Former  Yugoslav  Republic  of 
Macedonia,  Libya,  Liechtenstein, 
Portugal,  the  United  Kingdom,  Slovenia, 
Switzerland  and  Yugoslavia,  the  band 
14.25-14.3  GHz  is  also  allocated  to  the 
fixed  service  on  a  primary  basis. 

5.509  Additional  allocation:  in 
Japan  the  band  14.25-14.3  GHz  is  also 
allocated  to  the  mobile,  except 
aeronautical  mobile,  service  on  a 
primary  basis. 

5.510  The  use  of  the  band  14.5-14.8 
GHz  by  the  fixed-satellite  service  (Earth- 
to-space)  is  limited  to  feeder  links  for 


the  broadcasting-satellite  service.  This 
use  is  reserved  for  countries  outside 
Europe. 

5.511    Additional  allocation:  in 
Saudi  Arabia,  Bahrain,  Bosnia  and 
Herzegovina,  Cameroon,  Egypt,  the 
United  Arab  Emirates,  Guinea,  Iran 
(Islamic  Republic  of),  Iraq,  Israel, 
Kuwait,  Lebanon,  Libya,  Pakistan, 
Qatar,  Syria,  Slovenia,  Somalia  and 
Yugoslavia,  the  band  15.35-15.4  GHz  is 
also  allocated  to  the  fixed  and  mobile 
services  on  a  secondary  basis. 

5.511  A    The  band  15.43-15.63  GHz 
is  also  allocated  to  the  fixed-satellite 
service  (space-to-Earth)  on  a  primary 
basis.  Use  of  the  band  15.43-15.63  GHz 
by  the  fixed-satellite  service  (space-to- 
Earth  and  Earth-to-space]  is  limited  to 
feeder  links  of  non-geostationary 
systems  in  the  mobile-satellite  service, 
subject  to  coordination  under  No. 
9.11A.  The  use  of  the  fi«quency  band 
15.43-15.63  GHz  by  the  fixed-satellite 
service  (space-to-Earth)  is  limited  to 
feeder  links  of  non-geostationary 
systems  in  the  mobile-satellite  service 
for  which  advance  publication 
information  has  been  received  by  the 
Bureau  prior  to  2  June  2000.  In  the 
space-to-Earth  direction,  the  ininimum 
earth  station  elevation  angle  above  and 
gain  towards  the  local  horizontal  plane 
and  the  minimum  coordination 
distances  to  protect  an  earth  station 
from  harmful  interference  shall  be  in 
accordance  with  Recommendation  ITU- 
R  S.1341.  In  order  to  protect  the  radio 
astronomy  service  in  the  band  15.35- 
15.4  GHz,  the  aggregate  power  flux- 
density  radiated  in  the  15.35-15.4  GHz 
band  by  all  the  space  stations  within 
any  feeder-link  of  a  non-geostationary 
system  in  the  mobile-satellite  service 
(space-to-Earth)  operating  in  the  15.43- 
15.63  GHz  band  shall  not  exceed  the 
level  of  -156  dB(W/m2)  in  a  50  MHz 
bandwidth,  into  any  radio  astronomy 
observatory  site  for  more  than  2%  of  the 
time. 

5.511C    Stations  operating  in  the 
aeronautical  radionavigation  service 
shall  limit  the  effective  e.i.r.p.  in 
accordance  with  Recommendation  ITU- 
R  S.1340.  The  minimimi  coordination 
distance  required  to  protect  the 
aeronautical  radionavigation  stations 
(No.  4.10  applies)  from  harmful 
interference  from  feeder-link  earth 
stations  and  the  maximum  e.i.r.p. 
transmitted  towards  the  local  horizontal 
plane  by  a  feeder-link  earth  station  shall 
be  in  accordance  with  Recommendation 
ITU-R  S.1340. 

5.511D    Fixed-satellite  service 
systems  for  which  complete  information 
for  advance  publication  has  been 
received  by  the  Bureau  by  21  November 
1997  may  operate  in  the  bands  15.4- 


15.43  GHz  and  15.63-15.7  GHz  in  the 
space-to-Earth  direction  and  15.63- 
15.65  GHz  in  the  Earth-to-space 
direction.  In  the  bands  15.4-15.43  GHz 
and  15.65-15.7  GHz,  emissions  from  a 
non-geostationary  space  station  shall 
not  exceed  the  power  flux-density  limits 
at  the  Earth's  surface  of  - 146  dB(W/(m2 
•  MHz))  for  any  angle  of  arrival.  In  the 
band  15.63-15.65  GHz,  where  an 
administration  plans  emissions  from  a 
non-geostationary  space  station  that 
exceed  - 146  dB(W/(m2  •  MHz))  for  any 
angle  of  arrival,  it  shall  coordinate 
imder  No.  9.11  A  writh  the  affected 
administrations.  Stations  in  the  fixed- 
satellite  service  operating  in  the  band 
15.63-15.65  GHz  in  the  Earth-to-space 
direction  shall  not  cause  harmful 
interference  to  stations  in  the 
aeronautical  radionavigation  service 
(No.  4.10  applies). 

5.512  Additional  allocation:  in 
Algeria,  Angola,  Saudi  Arabia,  Austria, 
Bahrain,  Bangladesh,  Bosnia  and 
Herzegovina,  Bnmei  Darussalam, 
Cameroon,  the  Congo,  Costa  Rica,  Egypt, 
El  Salvador,  the  United  Arab  Emirates, 
Finland,  Guatemala,  India,  Indonesia, 
Iran  (Islamic  Republic  of),  Jordan, 
Kuwait,  Libya,  Malaysia,  Morocco, 
Mozambique,  Nepal,  Nicaragua,  Oman, 
Pakistan,  Qatar,  Singapore,  Slovenia, 
Somalia,  Sudan,  Swaziland,  Tanzania, 
Chad,  Yemen  and  Yugoslavia,  the  band 
15.7-17.3  GHz  is  also  allocated  to  the 
fixed  and  mobile  services  on  a  primary 
basis. 

5.513  Additional  allocation:  in 
Israel,  the  band  15.7-17.3  GHz  is  also 
allocated  to  the  fixed  and  mobile 
services  on  a  primary  basis.  These 
services  shall  not  claim  protection  frt>m 
or  cause  harmful  interference  to  services 
operating  in  accordance  with  the  Table 
in  countries  other  than  those  included 
in  No.  5.512. 

5.513A    Spacebome  active  sensors 
operating  in  the  band  17.2-17.3  GHz 
shall  not  cause  harmful  interference  to, 
or  constrain  the  development  of,  the 
radiolocation  and  other  services 
allocated  on  a  primary  basis. 

5.514  Additional  allocation :  in 
Algeria,  Germany,  Angola,  Saudi 
Arabia,  Austria,  Bahrain,  Bangladesh, 
Bosnia  and  Herzegovina,  Cameroon, 
Costa  Rica,  El  Salvador,  the  United  Arab 
Emirates,  Finland,  Guatemala, 
Honduras,  India,  Iran  (Islamic  Republic 
of),  Iraq,  Israel,  Japan,  Jordan,  Kuwait, 
Libya,  Nepal,  Nicaragua,  Oman, 
Pakistan,  O^tar,  Slovenia,  Sudan  and 
Yugoslavia,  the  band  17.3-17.7  GHz  is 
also  allocated  to  the  fixed  and  mobile 
services  on  a  secondary  basis.  The 
power  limits  given  in  Nos.  21.3  and  21.S 
shall  apply. 
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5.515  In  the  band  17.3-17.8  GHz, 
sharing  between  the  fixed-satellite 
service  (Earth-to-space)  and  the 
broadcasting-satellite  service  shall  also 
be  in  accordance  with  the  provisions  of 
§  1  of  Annex  4  of  Appendix  30A. 

5.516  The  use  of  the  band  17.3-18.1 
GHz  by  geostationary-satellite  systems 
in  the  fixed-satellite  service  (Earth-to- 
space)  is  limited  to  feeder  links  for  the 
broadcasting-satellite  service.  The  use  of 
the  band  17.3-17.8  GHz  in  Region  2  by 
systems  in  the  fixed-satellite  service 
(Earth-to-space)  is  limited  to 
geostationary  satellites.  For  the  use  of 
the  band  17.3-17.8  GHz  in  Region  2  by 
feeder  links  for  the  broadcasting- 
satellite  service  in  the  band  12.2-12.7 
GHz,  see  Article  11.  The  use  of  the 
bands  17.3-18.1  GHz  (Earth-to-space)  in 
Regions  1  and  3  and  17.8-18.1  GHz 
(Earth-to-space)  in  Region  2  by  non- 
geostationary-satellite  systems  in  the 
fixed-satellite  service  is  subject  to 
application  of  the  provisions  of  No.  9.12 
for  coordination  with  other  non- 
geostationary-satellite  systems  in  the 
fixed-satellite  service.  Non- 
geostationary-satellite  systems  in  the 
fixed-satellite  service  shall  not  claim 
protection  from  geostationary-satellite 
networks  in  the  fixed-satellite  service 
operating  in  accordance  with  the  Radio 
RegiUations,  irrespective  of  the  dates  of 
receipt  by  the  Bureau  of  the  complete 
coordination  or  notification 
information,  as  appropriate,  for  the  non- 
geostationary-satellite  systems  in  the 
fixed-satellite  service  and  of  the 
complete  coordination  or  notification 
information,  as  appropriate,  for  the 
geostationary-satellite  networks,  and 
No.  5.43A  does  not  apply.  Non- 
geostationary-satellite  systems  in  the 
fixed-satellite  service  in  the  above  bands 
shall  be  operated  in  such  a  way  that  any 
unacceptable  interference  that  may 
occur  diuing  their  operation  shall  be 
rapidly  eliminated. 

5.51 7  hi  Region  2.  the  allocation  to 
the  broadcasting-satellite  service  in  the 
band  17.3-17.8  GHz  shall  come  into 
effect  on  1  April  2007.  After  that  date, 
use  of  the  fixed-satellite  (space-to-Earth) 
service  in  the  band  17.7-17.8  GHz  shall 
not  claim  protection  bom  and  shall  not 
cause  harmful  interference  to  operating 
systems  in  the  broadcasting-satellite 
service. 

5.518  Different  category  of  service: 
in  Region  2,  the  allocation  of  the  baod 
17.7-17.8  GHz  to  the  mobile  service  is 
on  a  primary  basis  imtil  31  March  2007. 

5.519  Additional  allocation:  the 
band  18.1-18.3  GHz  is  also  allocated  to 
the  meteorological-satellite  service 
(space-to-Earth)  on  a  primary  basis.  Its 
use  is  limited  to  geostationary  satellites 


and  shall  be  in  accordance  with  the 
provisions  of  Article  21,  Table  21-4. 

5.520  The  use  of  the  band  18.1-18.4 
GHz  by  the  fixed-satellite  service  (Earth- 
to-space)  is  limited  to  feeder  links  of 
geostationary-satellite  systems  in  the 
broadcasting-satellite  service. 

5.521  Alternative  allocation:  in 
Germany,  Denmark,  the  United  Arab 
Emirates,  Greece  and  Slovakia,  the  band 
18.1-18.4  GHz  is  allocated  to  the  fixed, 
fixed-satellite  (space-to-Earth)  and 
mobile  services  on  a  primary  basis  (see 
No.  5.33).  The  provisions  of  No.  5.519 
also  apply. 

5.522A    The  emissions  of  the  fixed 
service  and  the  fixed-satellite  service  in 
the  band  18.6-18.8  GHz  are  limited  to 
the  values  given  in  Nos.  21. 5A  and 
21.16.2,  respectively. 

5.522B    The  use  of  the  band  18.6- 
18.8  GHz  by  the  fixed-satellite  service  is 
limited  to  geostationary  systems  and 
systems  with  an  orbit  of  apogee  greater 
than  20  000  km. 

5.522C    In  the  band  18.6-18.8  GHz, 
in  Algeria,  Saudi  Arabia,  Bahrain, 
Egypt,  the  United  Arab  Emirates,  Jordan, 
Lebanon,  Libya,  Morocco,  Oman,  Qatar, 
Syria,  Tunisia  and  Yemen,  fixed-service 
systems  in  operation  at  the  date  of  entry 
into  force  of  the  Final  Acts  of  WRC- 
2000  are  not  subject  to  the  limits  of  No. 
21.5A. 

5.523 A    The  use  of  the  bands  18.8- 
19.3  GHz  (space-to-Earth)  and  28.6-29.1 
GHz  (Earth-to-space)  by  geostationary 
and  non-geostationary  fixed-satellite 
service  networks  is  subject  to  the 
application  of  the  provisions  of  No. 
9.11A  and  No.  22.2  does  not  apply. 
Administrations  having  geostationary- 
satellite  networks  imder  coordination 
prior  to  18  November  1995  shall 
cooperate  to  the  maximum  extent 
possible  to  coordinate  pursuant  to  No. 
9.11  A  with  non-geostationary-satellite 
networks  for  which  notification 
information  has  been  received  by  the 
Bureau  prior  to  that  date,  with  a  view 
to  reaching  results  acceptable  to  all  the 
parties  concerned.  Non-geostationary- 
satellite  networks  shall  not  cause 
unacceptable  interference  to 
geostationary  fixed-satellite  service 
networiu  for  which  complete  Appendix 
4  notification  information  is  considered 
as  having  been  received  by  the  Bureau 
prior  to  18  November  1995. 

5.523B    The  use  of  the  band  19.3- 
19.6  GHz  (Earth-to-space)  by  the  fixed- 
satellite  service  is  limited  to  feeder  links 
for  non-geostationary-satellite  systems 
in  the  mobile-satellite  service.  Such  use 
is  subject  to  the  application  of  the 
provisions  of  No.  9.11A.  and  No.  22.2 
does  not  apply. 

5.523C    No.  22.2  shall  continue  to 
apply  in  the  bands  19.3-19j6  GHz  and 


29.1-29.4  GHz,  between  feeder  links  of 
non-geostationary  mobile-satellite 
service  networks  and  those  fixed- 
satellite  service  networks  for  which 
complete  Appendix  4  coordination 
information,  or  notification  information, 
is  considered  as  having  been  received 
by  the  Bureau  prior  to  18  November 
1995. 

5.523D    The  use  of  the  band  19.3- 
19.7  GHz  (space-to-Earth)  by 
geostationary  fixed-satellite  service 
systems  and  by  feeder  links  for  non- 
geostationary-satellite  systems  in  the 
mobile-satellite  service  is  subject  to  the 
application  of  the  provisions  of  No. 
9.11A,  but  not  subject  to  the  provisions 
of  No.  22.2.  The  use  of  this  band  for 
other  non-geostationary  fixed-satellite 
service  systems,  or  for  the  cases 
indicated  in  Nos.  5.523C  and  5.523E,  is 
not  subject  to  the  provisions  of  No. 
9.11  A  and  shall  continue  to  be  subject 
to  Articles  9  (except  No.  9.11A)  and  11 
procediues,  and  to  the  provisions  of  No. 
22.2. 

5.523E    No.  22.2  shall  continue  to 
apply  in  the  bands  19.6-19.7  GHz  and 
29.4-29.5  GHz,  between  feeder  links  of 
non-geostationary  mobile-satellite 
service  networks  and  those  fixed- 
satellite  service  networks  for  which 
complete  Appendix  4  coordination 
information,  or  notification  information, 
is  considered  as  having  been  received 
by  the  Bureau  by  21  November  1997. 

5.524  Additional  allocation:  in 
Afghanistan,  Algeria,  Angola,  Saudi 
Arabia,  Bahrain,  Bangladesh,  Brunei 
Darussalam,  Cameroon,  China,  the 
Congo,  Costa  Rica,  Egypt,  the  United 
Arab  Emirates,  Gabon,  Guatemala, 
Giunea,  India,  Iran  (Islamic  Republic 
of),  Iraq,  Israel,  Japan,  Jordan,  Kuwait, 
Lebanon,  Malaysia,  Mali,  Morocco, 
Mauritania,  Nepal,  Nigeria,  Oman, 
Pakistan,  the  Philippines,  Qatar,  the 
Dem.  Rep.  of  the  Congo,  Syria,  the  Dem. 
People's  Rep.  of  Korea,  Singapore, 
Somalia,  Sudan,  Tanzania,  Chad,  Togo 
and  Timisia,  the  band  19.7-21.2  GHz  is 
also  allocated  to  the  fixed  and  mobile 
services  on  a  primary  basis.  This 
additional  use  shall  not  impose  any 
limitation  on  the  power  flux -density  of 
space  stations  in  the  fixed-satellite 
service  in  the  band  19.7-21.2  GHz  and 
of  space  stations  in  the  mobile-satellite 
service  in  the  band  19.7-20.2  GHz 
where  the  allocation  to  the  mobile- 
satellite  service  is  on  a  primary  basis  in 
the  latter  band. 

5.525  In  order  to  facilitate 
interregional  coordination  between 
networks  in  the  mobile-satellite  and 
fixed-satellite  services,  carriers  in  the 
mobile-satellite  service  that  are  most 
susceptible  to  interference  shall,  to  the 
extent  practicable,  be  located  in  the 
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higher  parts  of  the  bands  19.7-20.2  GHz 
and  29.5-30  GHz. 

5.^26    In  the  bands  19.7-20.2  GHz 
and  29.5-30  GHz  in  Region  2,  and  in  the 
bands  20.1-20.2  GHz  and  29.9-30  GHz 
in  Regions  1  and  3,  networks  which  are 
both  in  the  fixed-satellite  Service  and  in 
the  mobile-satellite  service  may  include 
links  between  earth  stations  at  specified 
or  unspecified  points  or  while  in 
motion,  through  one  or  more  satellites 
for  point-to-point  and  point-to- 
multipoint  communications. 

5.527  In  the  bands  19.7-20.2  GHz 
and  29.5-30  GHz,  the  provisions  of  No. 
4.10  do  not  apply  with  respect  to  the 
mobile-satellite  service. 

5.528  The  allocation  to  the  mobile- 
satellite  service  is  intended  for  use  by 
networks  which  use  narrow  spot-beam 
antennas  and  other  advanced 
technology  at  the  space  stations. 
Administrations  operating  systems  in 
the  mobile-satellite  service  in  the  band 
19.7-20.1  GHz  in  Region  2  and  in  the 
band  20.1-20.2  GHz  shall  take  all 
practicable  steps  to  ensiire  the 
continued  availability  of  these  bands  for 
administrations  operating  fixed  and 
mobile  systems  in  accordance  with  the 
provisions  of  No.  5.524. 

5.529  The  use  of  the  bands  19.7- 
20.1  GHz  and  29.5-29.9  GHz  by  the 
mobile-satellite  service  in  Region  2  is 
limited  to  satellite  networks  which  are 
both  in  the  fixed-satellite  service  and  in 
the  mobile-satellite  service  as  described 
in  No.  5.526. 

5.530  In  Regions  1  and  3,  the 
allocation  to  the  broadcasting-satellite 
service  in  the  band  21.4-22  GHz  shall 
come  into  effect  on  1  April  2007.  The 
use  of  this  band  by  the  broadcasting- 
satellite  service  after  that  date  and  on  an 
interim  basis  prior  to  that  date  is  subject 
to  the  provisions  of  Resolution  525 
(WARC-92). 

5.531  Additional  allocation:  in 
Japan,  the  band  21.4-22  GHz  is  also 
allocated  to  the  broadcasting  service  on 
a  primary  basis. 

5.532  The  use  of  the  band  22.21- 
22.5  GHz  by  the  Earth  exploration- 
satellite  (passive)  and  space  research 
(passive)  services  shall  not  impose 
constraints  upon  the  fixed  and  mobile, 
except  aeronautical  mobile,  services. 

5.533  The  inter-satellite  service  shall 
not  claim  protection  from  harmful 
interference  from  airport  surface 
detection  equipment  stations  of  the 
radionavigation  service. 

5.534  Additional  allocation:  in 
Japan,  the  band  24.65-25.25  GHz  is  also 
allocated  to  the  radionavigation  service 
on  a  primary  basis  until  2008. 

5.535  In  the  band  24.75-25.25  GHz, 
feeder  links  to  stations  of  the 
broadcasting-satellite  service  shall  have 


priority  over  other  uses  in  the  fixed- 
satellite  service  (Earth-to-space).  Such 
other  uses  shall  protect  and  shall  not 
claim  protection  from  existing  and 
future  operating  feeder-link  networks  to 
such  broadcasting  satellite  stations. 

5.535A    The  use  of  the  band  29.1- 
29.5  GHz  (Earth-to-space)  by  the  fixed- 
satellite  service  is  limited  to 
geostationary-satellite  systems  and 
feeder  links  to  non-geostationary- 
satellite  systems  in  the  mobile-satellite 
service.  Such  use  is  subject  to  the 
application  of  the  provisions  of  No. 
9. 11  A,  but  not  subject  to  the  provisions 
of  No.  22.2,  except  as  indicated  in  Nos. 
5.523G  and  5.523E  where  such  use  is 
not  subject  to  the  provisions  of  No. 
9.11A  and  shall  continue  to  be  subject 
to  Articles  9  (except  No.  9.11A)  and  11 
procedures,  and  to  the  provisions  of  No. 
22.2. 

5.536  Use  of  the  25.25-27.5  GHz 
band  by  the  inter-satellite  service  is 
limited  to  space  research  and  Earth 
exploration-satellite  applications,  and 
also  transmissions  of  data  originating 
from  industrial  and  medical  activities  in 
space. 

5.536A    Administrations  installing 
Earth  exploration-satellite  service  earth 
stations  cannot  claim  protection  from 
stations  in  the  fixed  and  mobile  services 
operated  by  neighbouring 
administrations.  In  addition,  earth 
stations  operating  in  the  Earth 
exploration-satellite  service  should  take 
into  account  Recommendation  ITU-R. 
SA.1278. 

5.536B    In  Germany,  Saudi  Arabia, 
Austria,  Belgiimi,  Brazil,  Bulgaria, 
China,  Korea  (Rep.  of),  Denmark,  Egypt, 
United  Arab  Emirates,  Spain,  Estonia, 
Finland,  France,  Himgary,  India,  Iran 
(Islamic  Republic  of),  Ireland,  Israel. 
Italy,  Jordan,  Kenya,  Kuwait,  Lebanon, 
Libya,  Liechtenstein,  Lithuania, 
Moldova,  Norway,  Oman,  Uganda, 
Pakistan,  the  Philippines,  Poland, 
Portugal,  Syria,  Slovakia,  the  Czech 
Rep.,  Romania,  the  United  Kingdom, 
Singapore,  Sweden,  Switzerland, 
Tanzania,  Turkey,  Viet  Nam  and 
Zimbabwe,  earth  stations  operating  in 
the  Earth  exploration-satellite  service  in 
the  band  25.5-27  GHz  shall  not  claim 
protection  bom,  or  constrain  the  use 
and  deployment  of,  stations  of  the  fixed 
and  mobile  services. 

5.537  Space  services  using  non- 
geostationary  satellites  operating  in  the 
inter-satellite  service  in  the  band  27- 
27.5  GHz  are  exempt  from  the 
provisions  of  No.  22.2. 

5.537A    In  Bhutan,  Indonesia,  Iran 
(Islamic  RepubUc  of),  Japan,  Maldives, 
Mongolia,  Myanmar,  Pakistan,  the  Dem. 
People's  Rep.  of  Korea,  Sri  Lanka, 
Thailand  and  Viet  Nam,  the  allocation 


to  the  fixed  service  in  the  band  27.5- 
28.35  GHz  may  also  be  used  by  high 
altitude  platform  stations  (HAPS).  The 
usfe  of  the  band  27.5-28.35  GHz  by 
HAPS  is  limited  to  operation  in  the 
HAPS-to-ground  direction  and  shall  not 
cause  harmful  interference  to,  nor  claim 
protection  from,  other  types  of  fixed- 
service  systems  or  other  co-primary 
services. 

5.538  Additional  allocation:  the 
bands  27.500-27.501  GHz  and  29.999- 
30.000  GHz  are  also  allocated  to  the 
fixed-satellite  service  (space-to-Earth) 
on  a  primary  basis  for  the  beacon 
transmissions  intended  for  up-Iink 
power  control.  Such  space-to-Earth 
transmissions  shall  not  exceed  an 
equivalent  isotropically  radiated  power 
(e.i.r.p.)  of  10  dBW  in  the  direction  of 
adjacent  satellites  on  the  geostationary- 
satellite  orbit.  In  the  band  27.500- 
27.501  GHz,  such  space-to-Earth 
transmissions  shall  not  produce  a  power 
flux-density  in  excess  of  the  values 
specified  in  Article  21,  Table  21-4  on 
the  Earth's  surface. 

5.539  The  band  27.5-30  GHz  may  be 
used  by  the  fixed-satellite  service 
(Earth-to-space)  for  the  provision  of 
feeder  links  for  the  broadcasting- 
satellite  service. 

5.540  Additional  allocation :  the 
band  27.501-29.999  GHz  is  also 
allocated  to  the  fixed-satellite  service 
(space-to-Earth)  on  a  secondary  basis  for 
beacon  transmissions  intended  for  up- 
link power  control. 

5.541  In  the  band  28.5-30  GHz,  the 
earth  exploration-satellite  service  is 
limited  to  the  transfer  of  data  between 
stations  and  not  to  the  primary 
collection  of  information  by  means  of 
active  or  passive  sensors. 

5.541A    Feeder  links  of  non- 
geostationary  networks  in  the  mobile- 
satellite  service  and  geostationary 
networks  in  the  fixed-satellite  service 
operating  in  the  band  29.1-29.5  GHz 
(Earth-to-space)  shall  employ  uplink 
adaptive  power  control  or  ottier 
meUiods  of  fade  compensation,  such 
that  the  earth  station  transmissions  shall 
be  conducted  at  the  power  level 
required  to  meet  the  desired  link 
performance  while  reducing  the  level  of 
mutual  interference  between  both 
networks.  These  methods  shall  apply  to 
networks  for  which  Appendix  4 
coordination  information  is  considered 
as  having  been  received  by  the  Bureau 
after  17  May  1996  and  until  they  are 
changed  by  a  future  competent  world 
radiocommunication  conference. 
Administrations  submitting  Appendix  4 
information  for  coordination  before  this 
date  are  encouraged  to  utilize  these 
techniques  to  the  extent  practicable. 
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5 .  542    Additional  allocation :  in 
Algeria,  Saudi  Arabia,  Bahrain, 
Bangladesh,  Brunei  Darussalam, 
Cameroon,  China,  Congo,  Egypt,  the 
United  Arab  Emirates,  Eritrea,  Ethiopia, 
Guinea,  India,  Iran  (Islamic  Republic 
of).  Iraq,  Japan,  Jordan,  Kuwait, 
Lebanon,  Malaysia,  Mali,  Morocco, 
Mauritania,  Nepal,  Pakistan,  the 
Philippines,  Qatar,  Syria,  the  Dem. 
People's  Rep.  of  Korea,  Somalia,  Sudan, 
Sri  Lanka  and  Chad,  the  band  29.5-31 
GHz  is  also  allocated  to  the  fixed  and 
mobile  services  on  a  secondary  basis. 
The  power  limits  specified  in  Nos.  21.3 
and  21.5  shall  apply. 

5.543  The  band  29.95-30  GHz  may 
be  used  for  space-to-space  links  in  the 
Earth  exploration-satellite  service  for 
telemetry,  tracking,  and  control 
purposes,  on  a  secondary  basis. 

5.543A    In  Bhutan,  Indonesia,  Iran 
(Islamic  Republic  of),  Japan,  Maldives, 
Mongolia,  Myanmar,  Paldstan,  the  Dem. 
People's  Rep.  of  Korea,  Sri  Lanka, 
Thailand  and  Viet  Nam,  the  allocation 
to  the  fixed  service  in  the  band  31-31.3 
GHz  may  also  be  used  by  high  altitude 
platform  stations  (HAPS)  in  the  ground- 
to-HAPS  direction.  The  use  of  the  band 
31-31.3  GHz  by  systems  using  HAPS 
shall  not  cause  harmful  interference  to, 
nor  claim  protection  from,  other  types  of 
fixed-service  systems  or  other  co- 
primary  services,  taking  into  accoimt 
No.  5.545.  The  use  of  HAPS  in  the  band 
31-31.3  GHz  shall  not  cause  harmful 
interference  to  the  passive  services 
having  a  primary  allocation  in  the  band 
31.3'-31.8  GHz,  taking  into  accoimt  the 
interference  criteria  given  in 
Recommendations  ITU-R  SA.  1029  and 
rrU-R  RA.769.  The  administrations  of 
the  countries  listed  above  are  urged  to< 
limit  the  deployment  of  HAPS  in  the 
band  31-31.3  GHz  to  the  lower  half  of 
this  band  (31-31.15  GHz)  until  WRC- 
03. 

5.544  In  the  band  31-31.3  GHz  the 
power  flux-density  limits  specified  in 
Article  21,  Table  21-4  shall  apply  to  the 
space  research  service. 

5.545  Different  category  of  service: 
in  Armenia,  Azerbaijan,  Belarus, 
Georgia,  Mongolia,  Kyrgyzstan,  the 
Russian  Federation,  'Tajikistan, 
Turkmenistan  and  Ukraine,  the 
allocation  of  the  band  31-31.3  GHz  to 
the  space  research  service  is  on  a 
primary  basis  (see  No.  5.33). 

5.546  Different  category  of  service: 
in  Saudi  Arabia,  Armenia,  Azerbaijan, 
Belarus,  Egypt,  the  United  Arab 
Emirates,  Spain,  Estonia,  Finland, 
Georgia,  Hungary,  Iran  (Islamic 
Republic  of),  Israel,  Jordan,  Latvia, 
Lebanon,  Moldova,  Mongolia, 
Uzbekistan,  Poland,  Syria,  Kyrgyzstan, 
Romania,  the  United  Kingdom,  the 


Russian  Federation,  Tajikistan, 
Turkmenistan,  Turkey  and  Ukraine,  the 
allocation  of  the  band  31.5-31.8  GHz  to 
the  fixed  and  mobile,  except 
aeronautical  mobile,  services  is  on  a 
primary  basis  (see  No.  5.33). 

5.547  The  bands  31.8-33.4  GHz,  37- 
40  GHz,  40.5-43.5  GHz,  51.4-52.6  GHz, 
55.78-59  GHz  and  64-66  GHz  are 
available  for  high-density  applications 
in  the  fixed  service  (see  Resolutions  75 
(WRC-2000)  and  79  (WRC-2000)). 
Administrations  should  take  this  into 
accoimt  when  considering  regulatory 
provisions  in  relation  to  these  bands. 
Because  of  the  potential  deployment  of 
high-density  applications  in  the  fixed- 
satellite  service  in  the  bands  39.5—40 
GHz  and  40.5—42  GHz,  administrations 
should  further  take  into  accoimt 
potential  constraints  to  high-density 
applications  in  the  fixed  service,  as 
appropriate  (see  Resolution  84  (WRC- 
2000)). 

5. 54 7 A    Administrations  should  take 
practical  measures  to  minimize  the 
potential  interference  between  stations 
in  the  fixed  service  and  airborne 
stations  in  the  radionavigation  service 
in  the  31.8-33.4  GHz  band,  taking  into 
accoimt  the  operational  needs  of  the 
airborne  radar  systems. 

5.547B    Alternative  allocation:  in  the 
United  States,  the  band  31.8-32  GHz  is 
allocated  to  the  radionavigation  and 
space  research  (deep  space)  (space-to- 
Earth)  services  on  a  primary  basis. 

5.547C    Alternative  allocation :  in  the 
United  States,  the  band  32-32.3  GHz  is 
allocated  to  the  inter-satellite, 
'  radionavigation  and  space  research 
(deep  space)  (space-to-Earth)  services  on 
a  primary  basis. 

5.547D    Alternative  allocation:  in  the 
United  States,  the  band  32.3-33  GHz  is 
allocated  to  the  inter-satellite  and 
radionavigation  services  on  a  primary 
basis. 

5.547E    Alternative  allocation:  in  the 
United  States,  the  band  33-33.4  GHz  is 
allocated  to  the  radionavigation  service 
on  a  primary  basis. 

5.548  In  designing  systems  for  the 
inter-satellite  and  radionavigation 
services  in  the  band  32-33  GHz,  and  for 
the  space  research  service  (deep  space) 
in  the  band  31.8-32.3  GHz, 
administrations  shall  take  all  necessary 
measures  to  prevent  harmful 
interference  between  these  services, 
bearing  in  mind  the  safety  aspects  of  the 
radionavigation  service  (see 
Recommendation  707). 

5.549  Additional  allocation:  in 
Saudi  Arabia,  Bahrain,  Bangladesh, 
Egypt,  the  United  Arab  Emirates,  Gabon, 
Indonesia,  Iran  (Islamic  Republic  of), 
Iraq,  Israel,  Jordan,  Kuwait,  Lebanon, 
Libya,  Malaysia,  Mali,  Malta.  Morocco. 


Mauritania,  Nepal,  Nigeria,  Oman, 
Pakistan,  the  Philippines,  Qatar,  Dem. 
Rep.  of  the  Congo,  Syria.  Senegal, 
Singapore,  Somalia,  Sudan,  Sri  Lanka, 
Togo,  Tunisia  and  Yemen,  the  band 
33.4-36  GHz  is  also  allocated  to  the 
fixed  and  mobile  services  on  a  primary 
basis. 

5.550  Different  category  of  service: 
in  Armenia,  Azerbaijan,  Belarus, 
Georgia,  Mongolia,  Uzbekistan, 
K)rrgyzstan,  the  Russian  Federation, 
Tajikistan,  Turkmenistan  and  Ukraine, 
the  allocation  of  the  band  34.7-35.2 
GHz  to  the  space  research  service  is  on 
a  primary  baisis  (see  No.  5.33). 

5.551  Radars  located  on  spacecraft 
may  be  operated  on  a  primary  basis  in 
the  band  35.5-35.6  GHz.  (SUP— WRC- 
97) 

5.551A    In  the  band  35.5-36.0  GHz. 
active  spacebome  sensors  in  the  earth 
exploration-satellite  and  space  research 
services  shall  not  cause  harmful 
interference  to,  claim  protection  from, 
or  otherwise  impose  constraints  on 
operation  or  development  of  the 
radiolocation  service,  the  meteorological 
aids  service  and  other  services  allocated 
on  a  primary  basis. 

5.551AA    In  the  bands  37.5-40  GHz 
and  42-42.5  GHz,  non-geostationary- 
satellite  systems  in  the  fixed-satellite 
service  should  employ  power  control  or 
other  methods  of  downlink  fade 
compensation  of  the  order  of  10  dB, 
such  that  the  satellite  transmissions  are 
at  power  levels  required  to  meet  the 
desired  link  performance  while 
reducing  the  level  of  interference  to  the 
fixed  service.  The  use  of  downlink  tade 
compensation  methods  are  under  study 
by  the  ITU-R  (see  Resolution  84  (WRC- 
2000)). 

5.551F    Different  category  of  service: 
in  Japan,  the  allocation  of  the  band 
41.5—42.5  GHz  to  the  mobile  service  is 
on  a  primary  basis  (see  No.  5.33). 

5.55 IG    m  order  to  protect  the  radio 
astronomy  service  in  the  band  42.5-43.5 
GHz,  the  aggregate  power  flux-density 
in  the  42.5-43.5  GHz  band  produced  by 
all  the  space  stations  in  any  non- 
geostationary-satellite  system  in  the 
fixed-satellite  service  (space-to-Earth)  or 
in  the  broadcasting-satellite  service 
(space-to-Earth)  system  operating  in  the 
41.5-42.5  GHz  band  shall  not  exceed — 
167  dB(W/m2)  in  any  1  MHz  band  at  the 
site  of  a  radio  astronomy  station  for 
more  that  2%  of  the  time.  The  power 
flux-density  in  the  band  42.5—43.5  GHz 
produced  by  any  geostationary  station 
in  the  fixed-satellite  service  (space-to- 
Earth)  or  in  the  broadcasting-satellite 
service  (space-to-Earth)  operating  in  the 
band  42-42.5  GHz  shall  not  exceed — 
167  dB(W/m2)  in  any  1  MHz  band  at  the 
site  of  a  radio  astronomy  station.  These 
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limits  are  provisional  and  will  be 
reviewed  in  accordance  with  Resolution 
128  {Rev.WRC-200a). 

5.552  The  allocation  of  the  spectrum 
for  the  fixed-satellite  service  in  the 
bands  42.5-43.5  GHz  and  47.2-50.2 
GHz  for  Earth-to-space  transmission  is 
greater  than  that  in  the  band  37.5-39.5 
GHz  for  space-to-Earth  transmission  in 
order  to  accommodate  feeder  links  to 
broadcasting  satellites.  Administrations 
are  urged  to  take  all  practicable  steps  to 
reserve  the  band  47.2-49.2  GHz  for 
feeder  links  for  the  broadcasting- 
satellite  service  operating  in  the  band 
40.5-42.5  GHz. 

5.552A    The  allocation  to  the  fixed 
service  in  the  bands  47.2-47.5  GHz  and 
47.9-48.2  GHz  is  designated  for  use  by 
high  altitude  platform  stations.  The  use 
of  the  bands  47.2-47.5  GHz  and  47.9- 
48.2  GHz  is  subject  to  the  provisions  of  . 
Resolution  122  (WRC-97)7 

5.553  In  the  bands  43.5-47  GHz  and 
66-71  GHz,  stations  in  the  land  mobile 
service  may  be  operated  subject  to  not 
causing  harmful  interference  to  the 
space  radiocommimication  services  to 
which  these  bands  are  allocated  (see  No. 
5.43). 

5.554  In  the  bands  43.5-47  GHz,  66- 
71  GHz.  95-100  GHz.  123-130  GHz, 
191.8-200  GHz  and  252-265  GHz, 
satellite  links  coimecting  land  stations 
at  specified  fixed  points  are  also 
authorized  when  used  in  conjimction 
with  the  mobile-satellite  service  or  the 
radionavigation-satellite  service. 

5.555  Additional  allocation:  the 
band  48.94-49.04  GHz  is  also  allocated 
to  the  radio  astronomy  service  on  a 
primary  basis. 

5.555A    The  band  50.2-50.4  GHz  is 
also  allocated,  on  a  primary  basis,  to  the 
fixed  and  mobile  services  imtil  1  July 
2000. 

5.556  In  the  bands  51.4-54.25  GHz, 
58.2-59  GHz  and  64-65  GHz,  radio 
astronomy  observations  may  be  carried 
out  imder  national  arrangements. 

5.556A    Use  of  the  bands  54.25-56.9 
GHz,  57-58.2  GHz  and  59-59.3  GHz  by 
the  inter-satellite  service  is  limited  to 
satellites  in  the  geostationary-satellite 
orbit.  The  single-entry  power  flux- 
density  at  all  altitudes  from  0  km  to 
1000  km  above  the  Earth's  siuface 
produced  by  a  station  in  the  inter- 
satellite  service,  for  all  conditions  and 
for  all  methods  of  modulation,  shall  not 
exceed  - 147  dB(W/(m-  •  100  MHz))  for 
all  angles  of  arrival. 

5.556B    Additional  allocation:  in 
Japan,  the  band  54.25-55.78  GHz  is  also 
allocated  to  the  mobile  service  on  a 
primary  basis  for  low-density  use. 


'  Note  by  the  Secretariat:  This  Resolution  was 
revised  by  WRC-2000. 


5.557  Additional  allocation:  in 
Japan,  the  band  55.78-58.2  GHz  is  also 
allocated  to  the  radiolocation  service  on 
a  primary  basis. 

5.557A    In  the  band  55.78-56.26 
GHz,  in  order  to  protect  stations  in  the 
Earth  exploration-satellite  service 
(passive),  the  maximum  power  density 
delivered  by  a  transmitter  to  the  antenna 
of  a  fixed  service  station  is  limited  to 
-  26  dB(W/MHz). 

5.558  In  the  bands  55.78-58.2  GHz, 
5*-64  GHz,  66-71  GHz,  122.25-123 
GHz,  130-134  GHz,  167-174.8  GHz  and 
191.8-200  GHz,  stations  in  the 
aeronautical  mobile  service  may  be 
operated  subject  to  not  causing  harmful 
interference  to  the  inter-satellite  service 
(see  No.  5.43). 

5.558A    Use  of  the  band  56.9-57  GHz 
by  inter-satellite  systems  is  limited  to 
links  between  satellites  in  geostationary- 
satellite  orbit  and  to  transmissions  from 
non-geostationary  satellites  in  high- 
Earth  orbit  to  those  in  low-Earth  orbit. 
For  links  between  satellites  in  the 
geostationary-satellite  orbit,  the  single 
entry  power  flux-density  at  all  altitudes 
from  0  km  to  1000  km  above  the  Earth's 
suirface,  for  all  conditions  and  for  all 
methods  of  modulation,  shall  not 
exceed  - 147  dB(W/(m2  •  100  MHz))  for 
all  angles  of  arrived. 

5.559  In  the  band  59-64  GHz, 
airborne  radars  in  the  radiolocation 
service  may  be  operated  subject  to  not 
causing  harmful  interference  to  the 
inter-satellite  service  (see  No.  5.43). 

5.559A    The  band  75.5-76  GHz  is 
also  allocated  to  the  amateur  and 
amateur-satellite  services  on  a  primary 
basis  until  the  year  2006. 

5.560  In  the  band  78-79  GHz  radars 
located  on  space  stations  may  be 
operated  on  a  primary  basis  in  the  Earth 
exploration-satellite  service  and  in  the 
space  research  service. 

5.561  In  the  band  74-76  GHz, 
stations  in  the  fixed,  mobile  and 
broadcasting  services  shall  not  cause 
harmful  interference  to  stations  of  the 
fixed-satellite  service  or  stations  of  the 
broadcasting-satellite  service  operating 
in  accordance  with  the  decisions  of  the 
appropriate  frequency  assignment 
planning  conference  for  the 
broadcasting-satellite  service. 

5.561  A    The  81-81.5  GHz  band  is 
also  allocated  to  the  amateur  and 
amateur-satellite  services  on  a 
secondary  basis. 

5.561B    In  Japan,  use  of  the  band  84— 
86  GHz,  by  the  fixed-satellite  service 
(Earth-to-space)  is  limited  to  feeder 
links  in  the  broadcasting-satellite 
service  using  the  geostationary-satellite 
orbit. 

5.562  The  use  of  the  band  94-94.1 
GHz  by  the  Earth  exploration-satellite 


(active)  and  space  research  (active) 
services  is  limited  to  spacebome  cloud 

5.562A    In  the  bands  94-94.1  GHz 
and  130-134  GHz,  transmissions  from 
space  stations  of  the  Earth  exploration- 
satellite  service  (active)  that  are  directed 
into  the  main  beam  of  a  radio  astronomy 
antenna  have  the  potential  to  damage 
some  radio  astronomy  receivers.  Space 
agencies  operating  the  transmitters  and 
the  radio  astronomy  stations  concerned 
should  mutually  plan  their  operations 
so  as  to  avoid  such  occurrences  to  the 
maximimi  extent  possible. 

5.562B    In  the  bands  105-109.5  GHz, 
111.8-114.25  GHz,  155.5-158.5  GHz 
and  217-226  GHz,  the  use  of  this 
allocation  is  limited  to  space-based 
radio  astronomy  only. 

5.562G    Use  of  the  band  116-122.25 
GHz  by  the  inter-satellite  service  is 
limited  to  satellites  in  the  geostationary- 
satellite  orbit.  The  single-entry  power 
flux-density  produced  by  a  station  in 
the  inter-satellite  service,  for  all 
conditions  and  for  all  methods  of 
modulation,  at  all  altitudes  from  0  km 
to  1000  km  above  the  Earth's  surface 
and  in  the  vicinity  of  all  geostationary 
orbital  positions  occupied  by  passive 
sensors,  shall  not  exceed  - 148  dB(W/ 
(m^  •  MHz))  for  all  angles  of  arrival. 

5.562D    Additional  allocation:  In 
Korea  (Rep.  of),  the  bands  128-130  GHz, 
171-171.6  GHz,  172.2-172.8  GHz  and 
173.3-174  GHz  are  also  allocated  to  the 
radio  astronomy  service  on  a  primary 
basis  imtil  2015. 

5.562E  The  allocation  to  the  Earth 
exploration-satellite  service  (active)  is 
hmited  to  the  band  133.5-134  GHz. 

5.562F    In  the  band  155.5-158.5 
GHz,  the  allocation  to  the  Earth 
exploration-satellite  (passive)  and  space 
research  (passive)  services  shall 
terminate  on  1  January  2018. 

5 .  562G    The  date  of  entry  into  force 
of  the  allocation  to  the  fixed  and  mobile 
services  in  the  band  155.5-158.5  GHz 
shall  be  1  January  2018. 

5.562H    Use  of  the  bands  174.8-182 
GHz  and  185-190  GHz  by  the  inter- 
satellite  service  is  limited  to  satellites  in 
the  geostationary-satellite  orbit.  The 
single-entry  power  flux-density 
produced  by  a  station  in  the  inter- 
satellite  service,  for  all  conditions  and 
for  all  methods  of  modulation,  at  all 
altitudes  from  0  to  1000  km  above  the 
Earth's  surface  and  in  the  vicinity  of  all 
geostationary  orbital  positions  occupied 
by  passive  sensors,  shall  not  exceed 
- 144  dB(W/(m2  •  MHz))  for  all  angles 
of  arrival. 

5.563    Additional  allocation:  in  the 
United  Kingdom,  the  band  182-185  GHz 
is  also  allocated  to  the  fixed  and  mobile 
services  on  a  primary  basis. 
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5.563A    In  the  bands  200-209  GHz, 
235-238  GHz,  250-252  GHz  and  265- 
275  GHz,  ground-based  passive 
atmospheric  sensing  is  carried  out  to 
monitor  atmospheric  constituents. 

5.563B    The  band  237.9-238  GHz  is 
also  allocated  to  the  Earth  exploration- 
satellite  service  (active)  and  the  space 
research  service  (active)  for  spacebome 
cloud  radars  only. 

5 .  565    The  frequency  band  2  75-1 000 
GHz  may  be  used  by  administrations  for 
experimentation  with,  and  development 
of,  various  active  and  passive  services. 
In  this  band  a  need  has  been  identified 
for  the  following  spectral  line 
measurements  for  passive  services: 


— Radio  astronomy  service:  275-323 
GHz,  327-371  GHz,  388-424  GHz, 
426-442  GHz,  453-510  GHz,  623-711 
GHz,  795-909  GHz  and  926-945  GHz; 

— ^Earth  exploration-satellite  service 
(passive)  and  space  research  service 
(passive):  275-277  GHz,  294-306 
GHz,  316-334  GHz,  342-349  GHz, 
363-365  GHz,  371-389  GHz,  416-434 
GHz,  442-444  GHz.  496-506  GHz, 
546-568  GHz,  624-629  GHz,  634-654 
GHz,  659-661  GHz,  684-692  GHz, 
730-732  GHz,  851-653  GHz  and  951- 
956  GHz. 

Future  research  in  this  largely 
imexplored  spectral  region  may  yield 


additional  spectral  lines  and  continuum 
bands  of  interest  to  the  passive  services. 
Administrations  are  urged  to  take  all 
practicable  steps  to  protect  these  passive 
services  from  harmful  interference  until 
the  date  when  the  allocation  Table  is 
established  in  the  above-mentioned 
frequency  band. 

*  •        *        •        * 

United  SUtes  (US)  Footnotes 

•  *        •        •        • 

US342    In  making  assignments  to 
stations  of  other  services  to  which  the 
following  bands: 


13360-13410  kHz, 
37.5-38.25  MHz, 
322-328.6  MHz*, 
1330-1400  MHz*, 
1610.6-1613.8  MHz*, 
1660-1670  MHz, 
3260-3267  MHz*, 
3332-3339  MHz*, 
3345.8-3352.5  MHz*, 
4825-4835  MHz*, 
14.47-14.5  GHz*, 
22.01-22.21  GHz*, 
22.21-22.5  GHz. 

are  allocated  (*  indicates  radio 
astronomy  use  for  spectral  line 
observations),  all  practicable  steps  shall 
be  taken  to  protect  the  radio  astronomy 
service  from  harmful  interference. 
Emissions  from  spacebome  or  air-borne 
stations  can  be  particularly  serious 
sources  of  interference  to  the  radio 
astronomy  service  (see  Nos.  4.5  and  4.6 
and  Article  29  of  the  ITU  Radio 
Regulations). 
***** 

US356    ta  the  band  13.75-14  GHz,  an 
earth  station  in  the  fixed-satellite 
service  shall  have  a  minimiun  antenna 
diameter  of  4.5  m  and  the  e.i.r.p.  of  any 
emission  should  be  at  least  68  dBW  and 
should  not  exceed  85  dBW.  In  addition 
the  e.i.r.p.,  averaged  over  one  second, 
radiated  by  a  station  in  the  radiolocation 
service  towards  the  geostationaiy- 
satellite  orbit  shall  not  exceed  59  dBW. 
Receiving  space  stations  in  the  fixed- 
satellite  service  shall  not  claim 
protection  from  radiolocation 
transmitting  stations  operating  in 
accordance  with  the  United  States  Table 
of  Frequency  Allocations.  ITU  Radio 
Regulation  No.  5. 43 A  does  not  apply. 
***** 

US369  Additional  allocation:  the 
bands  150-151  GHz,  174.42-175.02 
GHz,  177-177.4  GHz,  178.2-178.6  GHz, 
181-181.46  GHz,  186.2-186.6  GHz  and 
257.5-258  GHz  are  also  allocated  to  the 
radio  astronomy  service  on  a  secondary 
basis  for  spectral  line  observations. 


22.81-22.86  GHz*. 
23.07-23.12  GHz*, 
31.2-31.3  GHz, 
36.43-36.5  GHz*, 
42.5-43.5  GHz, 

48.94-49.04  GHz*.  1 

93.07-93.27  GHz*, 
97.88-98.08  GHz*. 
140.69-140.98  GHz*. 
144.68-144.98  GHz*. 
145.45-145.75  GHz*, 
146.82-147.12  GHz*, 
150-151  GHz*. 

US370    The  band  5000-5150  MHz  is 
to  be  used  for  the  operation  of  the 
international  standard  system 
(microwave  landing  system)  for 
precision  approach  and  landing.  The 
requirements  of  this  system  shall  take 
precedence  over  other  uses  of  this  band. 
For  the  use  of  this  band,  ITU  Radio 
Regulation  No.  5.444A  and  Resolution 
114  {WRC-95)  apply. 

US371    In  the  bands  134-142  GHz 
and  190-191.8  GHz,  satellite  links 
connecting  land  stations  at  specified 
fixed  points  are  also  authorized  when 
used  in  conjimction  with  the  mobile- 
satellite  service  or  the  radionavigation- 
satellite  service. 

US3  72    Additional  allocation :  the 
bands  140.69-140.98  GHz,  144.68- 
144.98  GHz.  145.45-145.75  GHz. 
146.82-147.12  GHz.  250-251  GHz  and 
262.24-262.76  GHz  are  also  allocated  to 
the  radio  astronomy  service  on  a 
primary  basis. 

US373    In  the  bands  116-134  GHz, 
174.8-182  GHz  and  185-190  GHz, 
stations  in  the  aeronautical  mobile 
service  may  be  operated  subject  to  not 
causing  harmful  interference  to  the 
inter-satellite  service  (see  ITU  Radio 
Regulation  No.  5.43). 

US374    In  the  band  126-134  GHz, 
airborne  radars  in  the  radiolocation 
service  may  be  operated  subject  to  not 
causing  harmful  interference  to  the 
inter-satellite  service  (see  ITU  Radio 
Regulation  No.  5.43). 


174.42-175.02  GHz*, 
177-177.4  GHz*. 
178.2-178.6  GHz*. 
181-181.46  GHz*. 
186.2-186.6  GHz*, 
250-251  GHz*. 
257.5-258  GHz*. 
261-265  GHz. 
262.24-262.76  GHz*. 
265-275  GHz, 
265.64-266.16  GHz*, 
267.34-267.86  GHz*. 
271.74-272.26  GHz* 

US375    The  frequency  band  275-400 
GHz  may  be  used  by  administrations  for 
experimentation  with,  and  development 
of,  various  active  and  passive  services. 
In  this  band  a  need  has  been  identified 
for  the  following  spectral  line 
measurements  for  passive  services: 

— Radio  astronomy  service:  278-280 

GHz  and  343-348  GHz; 
— Earth  exploration-satellite  service 
(passive)  and  space  research  service 
(passive):  275-277  GHz.  300-302 
GHz,  324-326  GHz,  345-347  GHz, 
363-365  GHz  and  379-381  GHz. 
Future  research  in  this  largely 
unexplored  spectral  region  may  yield 
additional  spectral  lines  and  continuum 
bands  of  interest  to  the  passive  services. 
Administrations  are  urged  to  take  all 
practicable  steps  to  protect  these  passive 
services  &x)m  harmful  interference  until 
the  next  competent  world 
radiocommunication  conference. 

US376    In  the  bands  95-100  GHz, 
134-142  GHz,  190-200  GHz  and  252- 
265  GHz,  stations  in  the  land  mobile 
service  may  be  operated  subject  to  not 
causing  harmful  interference  to  the 
space  radiocommunication  services  to 
which  these  bands  are  allocated  (see  No. 
5.43). 

US377    In  the  band  84-86  GHz. 
stations  in  the  fixed,  mobile  and 
broadcasting  services  shall  not  cause 
harmful  interference  to  broadcasting- 
satellite  stations  operating  in 
accordance  with  the  decisions  of  the 
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appropriate  frequency  assignment 
planning  conference  for  the 
broadcasting-satellite  service. 

Non-Federal  Government  (NG) 
Footnotes 


NG143    In  the  band  11.7-12.2  GHz, 
protection  fit)m  harmful  interference 
shall  be  afforded  to  transmissions  from 
space  stations  not  in  conformance  with 
ITU  Radio  Regulation  5.488  only  if  the 
operations  of  such  space  stations 


impose  no  unacceptable  constraints  on 
operations  or  orbit  locations  of  space 
stations  in  conformance  with ^5.488. 

***** 

[FR  Doc.  02-21700  Filed  9-20-02;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
Bureau  of  Industry  and  Security 

15  CFR  Parts  740, 742,  and  774 
[Docket  No.  0207261 82-21 82-01  ] 
RIN  0694-AC49 

Licensing  Jurisdiction  for  "Space 
Qualified"  items  and 
Telecommunications  Items  for  Use  on 
Board  Satellites 

agency:  Bureau  of  Industry  and 
Security,  Commerce. 
ACnONr  Final  rule. 

SUMMARY:  This  final  rule  amends  the 
Export  Administration  Regulations 
(EAR)  to  clarify  what  "space  qualified" 
items  are  controlled  on  the  Commerce 
Control  List  (CCL)  and  are  therefore 
subject  to  the  EAR.  This  rule  also 
removes  the  License  Exception 
eligibility  and  amends  the  CCL  for 
certain  "space  qualified"  items.  In 
addition,  this  rule  adds  "regional 
stability"  as  the  reason  for  control  for 
certain  items.  The  Department  of  State 
is  publishing  in  the  Federal  Register  a 
separate  rule  that  will  clarify  what 
"space  qualified"  items  are  on  the  U.S. 
Mimitions  List,  and  therefore  subject  to 
the  International  Traffic  in  Arms 
Regulations. 

DATES:  This  rule  is  effective:  September 
23, 2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gene  Christiansen  in  the  Office  of 
Strategic  Trade  and  Foreign  Policy 
Controls,  Bureau  of  Industry  and 
Security,  U.S.  Department  of  Commerce 
at  (202)  482-1837. 
SUPPLEMENTARY  INFORMATION: 

BacI(ground 

Section  1513(a)  of  the  National 
Defense  Authorization  Act  for  FY  1999 
(NDAA  FY99)  mandated  the  transfer  of 
satellites  and  "related  items"  from  the 
Department  of  Commerce,  Commerce 
Control  List  (CCL)  to  the  Department,  of 
State,  United  States  Munitions  List 
(USML).  The  transfer  of  "related  items" 
has  engendered  confusion  concerning 
licensing  authority  for  certain  "space 
qualified"  items — i.e.,  items  designed, 
manufactured  and  tested  to  meet  the 
special  electrical,  mechanical  or 
environmental  requirements  for  use  in 
the  launch  and  deployment  of  satellites 
or  high-altitude  flight  systems  operating 
at  altitudes  of  100  kilometers  or  higher. 

This  rule  clarifies  the  licensing 
jurisdiction  of  certain  "space  qualified" 
items.  This  rule  is  consistent  with  the 
existing  licensing  jurisdiction  for  items 
specifically  designed  or  modified  for 


items  with  military  applications.  Such  " 
items  are  under  the  licensing 
jurisdiction  c^  the  Department  of  State. 
Items  on  the  USML  are  exclusivel5£. 
controlled  for  export  or  reexport  by  the 
Department  of  State  and  are  not  within 
the  scope  of  the  Export  Administration 
Regulations. 

This  rule  is  the  result  of  extensive 
review  of  the  affected  "space  qualified" 
items  by  the  Departments  of  Commerce, 
Defense,  and  State.  It  provides  for  the 
transfer  of  "space  qualified"  atomic 
frequency  standards  (formerly 
controlled  by  Export  Control 
Classification  Number  (ECCN) 
3A002.g.2),  solid  state  detectors 
(formerly  ECCN  6A002.a.l),  imaging 
sensors  (formerly  ECCN  6A002.b.2.b.l), 
cryocoolers  (formerly  ECCN  6A002.d.l), 
optical  systems  parts  (formerly  ECCN 
6A004.C)  and  optical  control  equipment 
(formerly  ECCN  6A004.d.l)  fitjm  the 
CCL  to  the  USML.  This  rule  also 
provides  criteria  governing  the  split 
jurisdiction  between  the  Departments  of 
Commerce  and  State  over  "space 
qualified"  traveling  wave  tubes  (ECCN 
3A001.b.l.a.4.c),  photovoltaic  arrays 
(ECCNSAOOl.e.l.c). 
telecommunications  equipment  for  use 
on  board  satellites  (ECCN  5A001.a.2  and 
a.3),  and  the  technology  to  develop  and 
produce  telecommunications  equipment 
for  use  on  board  satellites  (ECCN 
5E001.b.l).  Finally,  this  rule  confirms 
Department  of  Commerce  jurisdiction  of 
"space  qualified"  tape  recorders  (ECCN 
3A002.a.3.b),  data  recorders  (ECCN 
3A992.b.3),  laser  radar  (ECCN 
6A008.J.1),  and  focal  plane  arrays  and 
the  technology  to  make  focal  plane 
arrays  (ECCN  6A002.e). 

Please  note,  that  software  for  "space 
qualified"  cryocoolers  remains  on  the 
U.S.  Munitions  List  (22  CFR  121.1) 
imder  Category  XV,  Space  Systems  and 
Associated  Equipment. 

Pursuant  to  consultations  with  the 
Department  of  State,  this  rule  adds 
regional  stability  controls  (RS  Column 
1)  for  "space  qualified"  "laser"  radar  or 
Light  Detection  and  Ranging  (LIDAR) 
equipment,  including  "space  qualified" 
LEDAR  equipment  specially  designed  for 
surveying  or  for  meteorological 
observation  (ECCN  6A998.b,  software 
therefor  6D991,  technology  therefor 
6E991),  "space  qualified"  "laser"  radar 
or  Light  Detection  and  Ranging  (LIDARt 
(6A008.J.1.  software  therefor  6D001  and 
6D002,  technology  therefor  6E001),  and 
focal  plane  arrays  (ECCN  6A002.e, 
software  therefor  6D991,  technology 
Uierefor  6E001  and  6E002).  The 
expansion  of  RS  controls  for  this 
equipment  is  described  in  a  report  to  the 
Congress,  dated  August  19,  2002. 


This  rule  supercedes  any  commodity 
classification  decisions  and  advisory 
opinions  issued  by  the  Department  of 
Commerce  prior  to  the  effective  date  of 
this  rule  concerning  items  which  this 
rule  either  (i)  transfers  to  State 
Department  jurisdiction  or  (ii)  retains 
under  Commerce  Department 
jurisdiction  but  removes  from  eligibility 
for  export  or  reexport  imder  License 
Exception  authorization  or  without  a 
license.  Items  licensed  by  the 
Department  of  Commerce  as  of 
September  23,  2002,  including  those 
already  exported,  remain  subject  to  the 
EAR  and  the  licenses  remain  in  effect  in 
accordance  with  their  terms. 

Specifically,  this  rule  makes  revisions 
to  the  foUowring  ECCNs: 

In  Category  3,  Electronics: 

•  3A001  is  amended  by: 

(1)  Revising  the  Related  Controls 
paragraph  to  specify  that  the  following 
items  are  now  subject  to  the  export 
licensing  authority  of  the  Department  of 
State,  Office  of  Defense  Trade  Controls 
(22  CFR  part  121): 

(A)  "Space  qualified"  helix  tubes 
(traveling  wave  tubes),  or  derivatives 
thereof  operating  at  frequencies  higher 
than  31  GHz  and  defined  in 
3A001.b.l.a.4.c; 

(B)  "Space  qualified"  microwave 
solid  state  amplifiers  operating  at 
fi-equencies  higher  than  31  GHz  defined 
in3A001.b.4.b; 

(C)  "Space  qualified"  microwave 
"assemblies"  capable  of  operating  at 
frequencies  exceeding  31  GHz  and 
defined  in  3A001.b.6; 

(D)  "Space  qualified"  microwave 
power  amplifiers  operating  at 
frequencies  higher  than  31  GHz  and 
defined  in  3A001.b.8.;  and 

(E)  "Space  qualified"  and  radiation 
hardened  photovoltaic  arrays  as  defined 
in  3A001.e.l.c  (i.e.,  not  having  silicon 
cells  or  not  having  single,  dual  or  triple 
junction  solar  cells  that  have  gallium 
arsenide  as  one  of  the  junctions), 
spacecraft/satellite  solar  concentrators 
and  batteries. 

(2)  Adding  a  definition  for 
photovoltaic  arrays  to  the  Related 
Definitions  section. 

-  •  3A002  is  amended  by  revising  the 
Related  Controls  paragraph  to  note  that 
"space  qualified"  atomic  fi^uency 
standards  defined  in  3A002.g.2  are  now 
subject  to  the  export  licensing  authority 
of  the  Department  of  State,  Office  of 
Defense  Trade  Controls  (22  CFR  part 
121). 

•  3D001  is  amended  by  revising: 

(1)  The  Related  Controls  paragraph  to 
note  that  "software"  specially  designed 
for  the  "development"  or  "production" 
of  the  following  equipment  is  under  the 
export  licensing  authority  of  the 
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Department  of  State,  Office  of  Defense 
Trade  Controls  (22  CFR  part  121):  (1.) 
When  operating  at  frequencies  higher 
than  31  GHz  and  "space  qualified": 
helix  tubes  (traveling  wave  tubes 
(TWT))  defined  in  3A001.b.l.a.4.c: 
microwave  solid  state  amplifiers 
defined  in  3A001.b.4.b;  microwave 
"assemblies"  defined  in  3A001.b.6;  and 
traveling  wave  tube  amplifiers  (TWT A) 
defined  in  3A001.b.8;  (2.)  "Space 
qualified"  and  radiation  hardened 
photovoltaic  arrays  defined  in 
3A001.e.l.c  (i.e.,  not  having  silicon  cells 
or  single,  dual  or  triple  junction  solar 
cells  that  have  gallium  arsenide  as  one 
of  the  junctions),  spacecraft/satellite 
solar  concentrators  and  batteries;  and 
(3.)  "Space  qualified"  atomic  frequency 
standards  defined  in  3A002.g.2. 

(2)  Revising  TSR  eligibility  under  the 
License  Exception  section  of  3D001,  to 
note  the  removal  of  "software"  specially 
designed  for  the  "development"  or 
"production"  of  Traveling  Wave  Tube 
^jnplifiers  described  in  3A001.b.8 
having  operating  frequencies  exceeding 
18  GHz  from  License  Exception  TSR 
eligibility. 

(3)  The  Related  Definitions  section  to 
add  a  definition  for  photovoltaic  arrays. 

•  3E001  is  amended  by: 

(1)  Revising  the  Related  Controls 
paragraph  to  note  that  "Technology" 
according  to  the  General  Technology 
Note  for  the  "development"  or 
"production"  of  the  following 
equipment  is  under  the  export  licensing 
authority  of  the  Department  of  State, 
Office  of  Defense  Trade  Controls  (22 
CFR  part  121):  (1.)  When  operating  at 
frequencies  bdgher  than  31  GHz  and 
"space  qualified":  helix  tubes  (traveling 
wave  tubes  (TWT))  defined  in 
3A001.b.l.a.4.c;  microwave  solid  state 
amplifiers  defined  in  3A001.b.4.b; 
microwave  "assemblies"  defined  in 
3A001.b.6;  and  traveling  wave  tube 
amplifiers  (TWTA)  defined  in    , 
3A001.b.8;  (2.)  "Space  qualified"  and 
radiation  hardened  photovoltaic  arrays 
defined  in  3A001.e.l.c  (i.e.,  not  having 
silicon  cells  or  single,  dual  or  triple 
junction  solar  cells  that  have  gallium 
arsenide  as  one  of  the  junctions), 
spacecraft/satellite  solar  concentrators 
and  batteries;  and  (3.)  "Space  qualified" 
atomic  frequency  standards  defined  in 
3A002.g.2. 

(2)  Revising  TSR  eligibility  under  the 
License  Exception  section  of  3D001,  to 
note  the  removal  of  "technology" 
specially  designed  for  the 
"development"  or  "production"  of 
Traveling  Wave  Tube  Amplifiers 
described  in  3A001.b.8  having  operating 
frequencies  exceeding  18  GHz  from 
License  Exception  TSR  eligibility. 


(3)  Revising  the  Related  Definitions 
section  to  add  a  definition  for 
photovoltaic  arrays. 

In  Category  5,  Telecommunications 
and  "Information  Security",  Part  I 
(Telecommunications) : 

•  5A001  is  amended  by  revising  the 
Related  Controls  paragraph  to  note  that 
telecommunications  equipment  defined 
in  SAOOl.a.l  through  5A001.a.3  for  use 
on  board  satellites  is  now  subject  to  the 
export  licensing  authority  of  the 
Department  of  State,  Office  of  Defense 
Trade  Controls  (22  CFR  part  121). 

•  5A991  is  amended  by: 

(1)  Adding  a  Related  Control  note  that 
states  telecommunication  equipment 
defined  in  5A991  for  use  on  board 
satellites  is  subject  to  the  export 
licensing  authority  of  the  Department  of 
State,  Office  of  Defense  Trade  Controls 
(22  CFR  part  121). 

(2)  Adding  references  to  related 
controls  in  5E101  and  5E991. 

(3)  Removing  irom  the  List  of  Items 
controlled  the  note  under  paragraph 
5A991.b.l  that  reads,  "5A991.b.l  does 
not  control  equipment  specially 
designed  to  be  integrated  and  operated 
in  any  satellite  system  for  civil  use." 

•  5E001  is  amended  by  revising: 

(1)  The  Related  Controls  paragraph  to 
note  that  "technology"  defined  in 
SEOOl.b.l,  5E001.b.2,  5E001.b.4,  and 
5E001.C  for  use  on  board  satellites  is 
subject  to  the  export  licensing  authority 
of  the  Department  of  State,  Office  of 
Defense  Trade  Controls  (22  CFR  part 
121).  Technology  defined  in  SEOOl.b.l 
for  non-satellite  uses  remains  subject  to 
the  export  licensing  authority  of  the 
Department  of  Commerce,  Bureau  of 
Industry  and  Security. 

In  Category  6,  Sensors  and  Lasers: 

•  6A002  is  amended  by: 

(1)  Moving  the  notes  contained  in  the 
Related  Defiboitions  paragraph  to  the 
Related  Controls  paragraph; 

(2)  Revising  the  Related  Controls 
paragraph  to  note  that: 

(a)  The  following  commodities  are 
now  subject  to  the  export  licensing 
authority  of  U.S.  Department  of  State, 
Office  of  Defense  Trade  Controls  (22 
CFR  part  121):  "space  qualified"  solid- 
state  detectors  defined  in  6A002.a.l, 
"space  qualified"  imaging  sensors  [e.g., 
"monospectral  imaging  sensors"  and 
"multispectral  imaging  sensors") 
defined  in  6A002.b.2.b.l,  and  "space 
qitalified"  cryocoolers  defined  in 
6A002.d.l,  unless,  on  or  after  September 
23,  2002,  the  Department  of  State  issues 
a  commodity  jurisdiction  determination 
assigning  the  export  licensing  authority 
to  the  Department  of  Commerce,  Bureau 
of  Industry  and  Security; 

(b)  "Space  qualified"  "focal  plane 
arrays"  defined  in  6A002.e  remain 


subject  to  the  export  licensing  authority 
of  the  Department  of  Commerce,  Bureau 
of  Industry  and  Seoirity,  but  are 
removed  from  License  Exception 
eligibility;  and 

(c)  Exporters  may  apply  for  a 
commodity  jurisdiction  request  with  the 
Department  of  State,  Office  of  Defense 
Trade  Controls  for  "space  qualified" 
solid-state  detectors  defined  in 
6A002.a.l  and  "imaging  sensors"  [e.g., 
"monospectral  imaging  sensors"  and 
multispectral  imaging  sensors")  defined 
in  6A002.b.2.b.l  that  may  have 
predominantiy  civil  applications. 

(3)  Adding  RS  Column  1  controls  for 
6A002.e,  "space  qualified"  "focal  plane 
arrays." 

•  6A004  is  amended  by  revising  the 
Related  Controls  paragraph  to  note  that 
"space  qualified"  components  for- 
optical  systems  defined  in  6A004.C  and 
optical  control  equipment  defined  in 
6A004.d.l  are  subject  to  the  export 
licensing  authority  of  the  Department  of 
State,  Office  of  Defense  Trade  Controls 
(22  CFR  part  121). 

•  6A008  is  amended  by: 

(1.)  Revising  the  License  Exception 
section  to  note  that  equipment  defined 
in  6A008.J.1  ("space  qualified"  "laser" 
radar  or  Light  Detection  and  Ranging 
(LIDAR)  equipment)  is  no  longer  eligible 
for  License  Exception  LVS; 

(2.)  Revising  the  License  Requirement 
section  to  add  RS  Column  1  controls  to 
6A008.J.1  ("space  qualified"  "laser" 
radar  or  Light  Detection  and  Ranging 
(LIDAR)); 

(3.)  Revising  the  "Related  Controls" 
paragraph  to  note  specifically  that 
LIDAR  equipment  specially  designed  for 
siu^eying  or  for  meteorological 
observation  is  controlled  under  ECCN 
6A998.b 

•  6A998  is  amended  by: 

(1)  Revising  the  heading; 

(2)  Moving  the  airborne  radar 
equipment  from  the  heading  to  6A998.a; 
and  (3)  Adding  the  "space  qualified" 
"laser"  radar  or  Light  Detection  and 
Ranging  (LIDAR)  equipment  specially 
designed  for  survejdng  or  for 
meteorological  observation,  released 
frvm  control  under  the  note  in  6A008.J, 
to  6A998.b;  and  controlling  them  under 
regional  stability  controb  (RS  column  1) 
and  antiterrorism  (AT  Coliunn  1). 

•  6D001  is  amended  by: 

(1)  Revising  the  License  Requirements 
to  add  regional  stability  as  a  reason  for 
control  to  software  for  equipment 
controlled  by  6A008.J.1. 

(2)  Revising  the  License  Exception 
section  to  note  that  "software"  for  the 
"development"  or  "production"  of 
equipment  defined  in  6A008.J.1  is  not 
eligible  for  License  Exception  TSR;  and 


59724        Federal  Register /Vol.  67,  No.  184 /Monday,  September  23,  2002 /Rules  and  Regulations 


(3)  Revising  the  Related  Controls 
paragraph  in  the  List  of  Items  Controlled 
section  to  note  that  "software"  specially 
designed  for  the  "development"  or 
"production"  of  the  following 
commodities  is  subject  to  the  export 
licensing  authority  of  the  Department  of 
State,  Office  of  Defense  Trade  Controls 
(22  CFR  part  121):  "space  qualified" 
components  for  optical  systems  defined 
in  6A004.C  and  "space  qualified" 
optical  control  equipment  defined  in 
6A004.d.l. 

•  6D002  is  amended  by: 

(1)  Revising  the  License  Requirements 
section  to  add  regional  stability  as  a 
reason  for  control  to  software  for 
equipment  controlled  by  6A008.J.1. 

(2)  Revising  the  License  Exception 
section  to  note  that  "software"  for  the 
"use"  of  equipment  defined  in 
6A008.J.1  is  not  eligible  for  License 
Exception  TSR;  and 

(3)  Revising  the  Related  Controls 
paragraph  in  the  List  of  Items  Controlled 
section  to  note  that  "software"  specially 
designed  for  the  "use"  of  "space 
qualified"  "imaging  sensors"  (e.g., 
"monospectral  imaging  sensors"  and 
"multispectral  imaging  sensors") 
defined  in  6A002.b.2.b.l  are  now 
subject  to  the  export  licensing  authority 
of  the  Department  of  State.  Office  of 
Defense  Trade  Controls  (22  CFR  part 
121),  unless,  on  or  after  September  23, 
2002,  the  Department  of  State  issues  a 
commodity  jurisdiction  determination 
assigning  the  export  licensing  authority 
to  the  Department  of  Commerce,  Bureau 
of  Industry  and  Security. 

•  6D104  is  amended  by  revising  the 
Related  Controls  paragraph  in  the  List  of 
Items  Controlled  section  to  note  that 
"software"  specially  designed  for  the 
"use"  of  "space  qualified"  solid-state 
(optical)  detectors  defined  in  6A002.a.l 
is  subject  to  the  export  licensing 
authority  of  the  Department  of  State, 
Office  of  Defense  Trade  Controls  (22 
CFR  part  121),  unless,  on  or  after 
September  23,  2002,  the  Department  of 
State  issues  a  commodity  juirisdiction 
determination  assigning  the  export 
licensing  authority  to  the  Department  of 
Commerce,  Biireau  of  Industry  and 
Security. 

•  6D991  is  amended  by: 

(1)  Revising  the  header  to  include 
6A002.e;  and 

(2)  Adding  regional  stability  controls 
(RS  column  1)  to  "software"  for 
equipment  controlled  by  6A002.e  and 
6A998.b. 

•  6E001  is  amended  by: 

(1)  Revising  the  Reason  for  Control 
section  to  add  regional  stability  as  a 
reason  for  control  for  technology  for 
items  controlled  by  6A002.e,  6A003.b.4, 
or  6A008.J.1. 


(2)  Revising  the  License  Exception 
section  to  note  that  "technology"  for  the 
"development"  of  commodities  defined 
in  6A002.e  or  6A008.J.1:  and  "software" 
for  commodities  defined  in  6A002.e  or 
6A008.J.1  and  controlled  in  6D001, 
6D002,  or  6D104  are  no  longer  eligible 
for  License  Exception  TSR;  and 

(3)  Revising  the  Related  Controls 
paragraph  in  the  List  of  Items  Controlled 
section  to  note  that  "Technology" 
according  to  the  General  Technology 
Note  for  the  "development"  of  the 
following  commodities  is  subject  to  the 
export  licensing  authority  of  the 
Department  of  State,  Office  of  Defense 
Trade  Controls  (22  CFR  part  121): 
"Space  qualified" 

(1)  Components  for  optical  systems 
defined  in  6A004.C  and  optical  control 
equipment  defined  in  6A004.d.l.; 

(2)  Solid-state  detectors  defined  in 
6A002.a.l,  "imaging  sensors"  [e.g., 
"monospectral  imaging  sensors"  and 
"multispectral  imaging  sensors") 
defined  in  6A002.b.2.b.l.  and 
cryocoolers  defined  in  6A002.d.l  unless 
on  or  after  September  23,  2002,  the 
Department  of  State  issues  a  commodity 
jurisdiction  determination  assigning  the 
export  licensing  authority  to  the 
Department  of  Commerce,  Bureau  of 
Industry  and  Security. 

•  6E002  is  amended  by: 

(1)  Revising  the  Reason  for  Control 
section  to  add  regional  stability  as  a 
reason  for  control  for  technology  for 
items  controlled  by  6A002.e,  6A0O3.b.4, 
or6A008.j.l. 

(2)  Revising  the  License  Exception 
section  to  note  that  "technology"  for  the 
"production"  of  commodities  defined  in 
6A002.e  or  6A008.J.1  is  no  longer 
eligible  for  License  Exception  TSR. 

(3)  Revising  the  Related  Controls 
paragraph  in  the  List  of  Items  Controlled 
section  to  note  that  "Technology" 
according  to  the  General  Technology 
Note  for  the  "production"  of  the 
following  commodities  is  subject  to  the 
export  licensing  authority  of  the 
Department  of  State,  Office  of  Defense 
Trade  Controls  (22  CFR  part  121):  (1) 
Components  for  optical  systems  defined 
in  6A004.C  and  optical  control 
equipment  defined  in  6A004.d.l.;  (2) 
Solid-state  detectors  defined  in 
6A002.a.l,  sbuU  Ill"imaging  sensors" 
[e.g.,  "monospectral  imaging  sensors" 
and  "multispectral  imaging  sensors") 
defined  in  6A002.b.2.b.l,  and 
cryocoolers  defined  in  6A002.d.l  imless 
on  or  after  September  23,  2002,  the 
Department  of  State  issues  a  commodity 
jurisdiction  determination  assigning  the 
export  licensing  authority  to  the 
Department  of  Commerce,  Bureau  of 
Industry  and  Security. 


•  6E991  is  amended  by  adding 
regional  stability  controls  (RS  column  1) 
for  "technology"  for  equipment 
controlled  by  6A998.b. 

In  addition  to  the  revisions  made  to 
the  CCL,  this  rule  adds  a  restriction  that 
applies  to  all  License  Exceptions  in 
section  740.2.  Specifically,  this  rule 
adds  paragraph  (a)(6)  to  this  section, 
which  removes  the  following  items  from 
License  Exception  eligibility: 
Commodities  defined  in  3A001.b.8 
(Traveling  Wave  Tube  Amplifiers 
(TWTAs)  exceeding  18  GHz),  6A002.e, 
6A008.J.1,  or  6A998.b;  "software"  for 
commodities  defined  in  3A001.b.8 
(Traveling  Wave  Tube  Amplifiers 
(TWTAs)  exceeding  18  GHz),  6A002.e, 
6A008.J.1,  or  6A998.b  and  controlled 
imder  ECCNs  3D001  (Traveling  Wave 
Tube  Amplifiers  (TWTAs)  exceeding  18 
GHz),  6D001,  6D002.  6D104,  6D991;  and 
"technology"  for  commodities  defined 
in  ECCNs  3A001.b.8  (Traveling  Wave 
Tube  Amplifiers  (TWTAs)  exceeding  18 
GHz),  6A002.e,  6A008.J.1,  or  6A998.b 
and  controlled  under  ECCNs  3E001, 
6E001,  6E002,  6E101,  6E102,  6E991. 

Although  the  Export  Administration 
Act  expired  on  August  20,  2001,  the 
President,  through  Executive  Order 
13222  of  August  17,  2001  (66  FR  44025 
(August  22,  2001)),  has  continued  the 
Export  Administration  Regulations  in 
effect  under  the  Intemationd 
Emergency  Economic  Powers  Act. 

Savings  Clause 

Shipments  of  items  which  this  rule 
either  (i)  transfers  to  State  Department 
jurisdiction  or  (ii)  retains  imder 
Commerce  Department  jurisdiction  but 
removes  from  eligibility  for  export  or 
reexport  imder  License  Exception 
authorization  or  without  a  license 
("NLR" — no  license  required)  that  were 
on  dock  for  loading,  on  lighter,  laden 
aboard  an  exporting  carrier  or  en  route 
aboard  a  carrier  to  a  port  of  export  on 
September  23,  2002,  pursuant  to  actual 
orders  for  export  to  that  destination, 
may  proceed  to  that  destination  imder 
the  previous  License  Exception  or  NLR- 
authorization  provision  so  long  as  they 
have  been  exported  from  the  United 
States  before  October  21,  2002.  Any 
such  items  not  actually  exported  before 
midnight  October  21,  2002  require  a 
license  in  accordance  with  this 
regulation. 

Rulemaking  Requirements 

1.  This  final  rule  has  been  determined 
to  be  not  significant  for  purposes  of  E.O. 
12866. 

2.  Notwithstanding  any  other 
provision  of  law,  no  person  is  required 
to  respond  to,  nor  shall  any  person  be 
•subject  to  a  penalty  for  failure  to  comply 
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with  a  collection  of  information,  subject 
to  the  requirements  of  the  Paperwork 
Reduction  Act,  imless  that  collection  of 
information  displays  a  currenUy  valid 
Office  of  Management  and  Budget 
Control  Number.  This  rule  involves  a 
collection  of  information  subject  to  the 
Paperwork  Reduction  Act  of  1980  (44 
U.SC.  3501  et  seq.).  This  collection  has 
been  approved  by  the  Office  of 
Management  and  Budget  under  control 
number  0694-0088,  "Multi-Purpose 
Application,"  which  carries  a  biuxien 
hour  estimate  of  45  minutes  for  a 
manual  submission  and  40  minutes  for 
an  electronic  submission. 

3.  This  rule  does  not  contain  policies 
with  Federalism  implications  as  that 
term  is  defined  under  E.O.  13132. 

4.  The  provisions  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  requiring  notice  of  proposed 
rulemaking,  the  opportunity  for  public 
participation,  and  a  delay  in  effective 
date,  are  inapplicable  because  this 
regulation  involves  a  military  and 
foreign  affairs  function  of  the  United 
States  (5  U.S.C.  553(a)(1)).  Further,  no 
other  law  requires  that  a  notice  of 
proposed  rulemaking  and  an 
opportunity  for  public  comment  be 
given  for  this  interim  rule.  Because  a 
notice  of  proposed  rulemaking  and  an 
opportunity  for  public  comment  are  not 
required  to  be  given  for  this  rule  under 
the  Administrative  Procedure  Act  or  by 
any  other  law,  the  analytical 
requirements  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.)  are 
not  applicable.  Therefore,  this 
regulation  is  issued  in  final  form. 
Although  there  is  no  formal  comment 
period,  public  coounents  on  this 
regulation  are  welcome  on  a  continuing 
basis.  Comments  should  be  submitted  to 
Sharron  Cook,  Office  of  Exporter 
Services,  Bureau  of  Industry  and 
Security,  Department  of  Commerce,  P.O. 
Box  273,  Washington,  DC  20044. 

List  of  Subjects 

15  CFR  Part  740 

Administrative  practice  and 
procedure.  Exports,  Foreign  trade, 
Reporting  and  recordkeeping 
requirements. 

15  CFR  Parts  742  and  774 

Exports,  Foreign  trade. 

Accordingly,  parts  740,  742,  and  774 
of  the  Export  Administration 
Regulations  (15  CFR  parts  730-799)  are 
amended  as  follows: 

1.  The  authority  citation  for  15  CFR 
part  740  is  revised  to  read  as  follows: 

Authority:  50  U.S.C.  app.  2401  et  seq.;  50 
U.S.C.  1701  et  seq.;  Sec.  901-911,  Pub.  L. 
106-387;  E.O.  13026.  61  FR  58767.  3  CFR, 


1996  Comp.,  p.  228;  E.O.  13222,  66  FR  44025. 
3  CFR,  2001  Comp.,  p.  783;  Notice  of  August 
14,  2002,  67  FR  53721,  August  16.  2002. 

2.  The  authority  citation  for  15  CFR 
part  742  is  revised  to  read  as  follows: 

Authority:  50  U.S.C.  app.  2401  et  seq.;  50 
U.S.C.  1701  et  seq.;  18  U.S.C.  2510  et  seq.; 
22  U.S.C.  3201  et  seq.;  42  U.S.C.  2139a;  Sec. 
901-911,  Pub.  L.  106-387;  Sec.  221,  Pub.  L. 
107-56;  E.O.  12058,  43  FR  20947.  3  CFR, 
1978  Comp.,  p.  179;  E.O.  12851.  58  FR  33181, 
3  CFR,  1993  Comp.,  p.  608;  E.O.  12938,  59 
FR  59099,  3  CFR,  1994  Comp.,  p.  950;  E.O. 
13026,  61  FR  58767,  3  CFR,  1996  Comp.,  p. 
228;  E.O.  13222,  66  FR  44025,  3  CFR,  2001 
Comp.,  p.  783;  Notice  of  November  9,  2001, 
66  FR  56965,  3  CFR,  2001  Comp.,  p.  917; 
Notice  of  August  14,  2002.  67  FR  53721, 
August  16,  2002. 

3.  The  authority  citation  for  15  CFR 
part  774  is  revised  to  read  as  follows: 

Authority:  50  U.S.C.  app.  2401  et  seq.;  50 
U.S.C.  1701  et  seq.;  10  U.S.C.  7420;  10  U.S.C. 
7430(e);  18  U.S.C.  2510  et  seq.;  22  U.S.C. 
287c.  22  U.S.C.  3201  et  seq.,  22  U.S.C.  6004; 
30  U.S.C.  185(s).  185(u);  42  U.S.C.  2139a;  42 
U.S.C.  6212;  43  U.S.C.  1354;  46  U.S.C.  app. 
466c;  50  U.S.C.  app.  5;  Sec.  901-911.  Pub.  L. 
106-387;  Sec.  221,  Pub.  L.  107-56;  E.O. 
13026.  61  FR  58767,  3  CFR,  1996  Comp.,  p. 
228;  E.0. 13222,  66  FR  44025.  3  CFR,  2001 
Comp.,  p.  783;  Notice  of  August  14,  2002,  67 
FR  53721,  August  16,  2002. 

PART  740-[AMENDED] 

4.  Section  740.2  is  amended  by 
adding  paragraph  (a)(7)  to  read  as 
follows:  ~ 

S  740.2    Restrictiont  on  all  License 
Exceptiont. 

***** 

(a)*  *  * 

(7)  "Space  qualified"  items. 
Commodities  defined  in  ECCNs 
3A001.b.8  (Traveling  Wave  Tube 
Amphfiers  (TWTAs)  exceeding  18  GHz). 
6A002.e,  6A008.J.1,  or  6A998.b; 
"software"  for  commodities  defined  in 
ECCNs  3A001.b.8  (Traveling  Wave  Tube 
Amplifiers  (TWTAs)  exceeding  18  GHz), 
6A002.e,  6A008.J.1,  or  6A998.b  and 
controlled  under  ECCNs  3D001 
(Traveling  Wave  Tube  Amplifiers 
(TWTAs)  exceeding  18  GHz),  6D001, 
6D002,  6D104,  6D991;  and  "technology" 
for  commodities  defined  in  ECCNs 
3A001.b.8  (Traveling  Wave  Tube 
Amplifiers  (TWTAs)  exceeding  18  GHz), 
6A002.e,  6A008.J.1,  or  6A998.b  and 
controlled  under  ECCNs  3E001,  6E001, 
6E002,  6E101,  6E102,  6E991. 


PART  742-{AMENDED] 

5.  Section  742.6  is  amended  by 
revising  paragraph  (a)(1),  to  read  as 
follows: 


1742.6    Regional  Stability. 

(a)*  •  • 

(1)  As  indicated  in  the  CCL  and  in  RS 
Colunm  1  of  the  Country  Chart  (see 
Supplement  No.  1  to  part  738  of  the 
EAR),  a  license  is  required  to  all 
destinations,  except  Canada,  for  items 
described  on  the  CCL  under  ECCNs 
6A002.a.l,  a.2,  a.3,  c,  or  .e;  6A003.b.3 
and  b.4;  6A008.J.1;  6A998.b;  6D001 
(only  "software"  for  the  "development" 
or  "production"  of  items  in  6A002.a.l, 
a.2,  a.3,  .c;  6A003.b.3  and  .b.4;  or 
6A008.J.1);  6D002  (only  "software"  for 
the  "use"  of  items  in  6A002.a.l,  a.2,  a.3, 
.c;  6A003.b.3  and  .b.4:  or  6A008.J.1); 
6D991  (only  "software"  for  the 
"development,"  "production,"  or  "use" 
of  equipment  controlled  by  6A002.e  or 
6A998.b):  6E001  (only  "technology"  for 
"development"  of  items  in  6A002.a.l, 
a.2,  a.3,  and  .c  or  .e,  6A003.b.3  and  b.4, 
or  6A008.J.1);  6E002  (only  "technology" 
for  "production"  of  items  in  6A002.a.l, 
a.2,  a.3,  .c.  or  e,  6A003.b.3  or  b.4,  or 
6A008.J.1);  6E991  (only  "technology" 
for  the  "development," 
ldquo;production,"  or  "use"  of 
equipment  controlled  by  6A998.b); 
7D001  (only  "software"  for 
"development"  or  "production"  of 
items  in  7A001,  7A002,  or  7A003); 
7E001  (only  "technology"  for  the 
"development"  of  inertial  navigation 
systems,  inertial  equipment,  and 
specially  designed  components  therefor 
for  civil  aircraft);  7E002  (only 
"technology"  for  the  "production"  of 
inertial  navigation  systems,  inertial 
equipment,  and  specially  designed 
components  therefor  for  civil  aircraft): 
7E101  (only  "technology"  for  the  "use" 
of  inertial  navigation  systems,  inertial 
equipment,  and  specially  designed 
components  for  civil  aircraft). 


PART  774-[AMENDED] 

6.  Supplement  No.  1  to  part  774. 
Category  3  (Electronics),  is  amended  by: 

a.  Revising  the  Related  Controls  and 
Related  Definitions  paragraph  in  the  List 
of  Items  Controlled  section  of  ECCNs 
3A001  and  3A002;  and 

b.  Revising  the  License  Exceptions 
and  List  of  Items  Controlled  sections  of 
ECCNs  3D001  and  3E001.  to  read  as 
follows: 

3A001    Electronic  Components,  as 
FoUovvs  (see  List  of  Items  Controlled). 


License  Exceptions 

LVS:  N/A  for  MT  or  NP 
Yes  for: 

$1500:  3A001.C 
$3000:  3A001.b.l.  b.2,  b.3,  .d,  .e 
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and  .f 
$5000:  3A001.a.  and  .b.4  to  b.7 
GBS:  Yes  for  3A001.a.l.b,  a.2  to  a.l2, 

b.2,  and  b.8  (except  for  TWTAs 

exceeding  18  GHz) 
CrV:  Yes  for  3A001.a.3.a  (for  processors 

with  a  CTP  less  than  or  equal  to 

12,000  MTOPS).  a.3.b,  a.3.c,  a.4, 

a.7,  anda.ll. 

List  of  Items  Controlled 

Unit:  *  *  * 

Related  Controls:  (1.)  The  following 
commodities  are  under  the  export 
licensing  authority  of  the  Department  of 
State,  Office  of  Defense 

Trade  Controls  (22  CFR  part  121) 
when  "space  qualified"  and  operating  at 
frequencies  higher  than  31  GHz:  helix 
tubes  (traveling  wave  tubes  (TWT)) 
defineid  in  3A001.b.l.a.4.c;  microwave 
solid  state  amplifiers  defined  in 
3A001.b.4.b;  microwave  "assemblies" 
defined  in  3A001.b.6;  traveling  wave 
tube  amplifiers  (TWTA)  defined  in 
3A001.b.8;  and  derivatives  thereof;  2.) 
"Space  qualified"  and  radiation 
hardened  photovoltaic  arrays,  as 
defined  in  SAOOl.e.l.c.  having  silicon 
cells  or  having  single,  dual  or  triple 
jimction  solar  cells  that  have  gallium 
arsenide  as  one  of  the  junctions,  are 
subject  to  the  expert  licensing  authority 
of  the  Department  of  Commerce.  All 
other  "space  qualified"  and  radiation 
hardened  photovoltaic  arrays  defined  in 
3A001.e.l.c  and  spacecraft/satellite 
concentrators  and  batteries  are  under 
the  export  licensing  authority  of  the 
Department  of  State,  Office  of  Defense 
Trade  Controls  (22  CFR  part  121).  See 
also  3A101,  3A201,  and  3A991 

Related  Definitions:  For  the  purposes 
of  integrated  circuits  in  3A001.a.l,  5  x 
10^  Gy(Si}  =  5  X  10*  Rads  (Si);  5  x  10* 
Gy  (Si)/s  =  5  X  10«  Rads  (Si)/s.  For 
purposes  of  photovoltaic  arrays  in 
SAOOl.e.l.c,  an  array  predominately 
consists  of:  a  substrate;  solar  cells 
having  silicon  cells  or  having  single, 
dual,  and  or  triple  junction  solar  cells 
that  have  gallium  arsenide  as  one  of  the 
jimctions;  coverglass;  ultra-violet 
coating(s);  and  bonding  agent(s). 
Spacecraft/ satellite:  solar  concentrators, 
power  conditioners  and  or  controllers, 
bearing  and  power  transfer  assembly, 
and  or  deployment  hardware/systems 
are  controlled  under  the  export 
licensing  authority  of  the  Department  of 
State,  Office  of  Defense  Trade  Controls 
(22  CFR  part  121). 

Items: 


3A002    General  purpose  electronic 
equipment,  as  follows  (see  List  of  Items 
Controlled). 


List  of  Items  Controlled 

Unit:  *  *  * 

Related  Controls:  "Space  qualified" 
atomic  frequency  standards  defined  in 
3A002.g.2  are  subject  to  the  export 
licensing  authority  of  the  Department  of 
State,  Office  of  Defense  Trade  Controls 
(22  CFR  part  121).  See  also  3A292  and 
3A992. 

Related  Definitions:  N/A 

Items: 


3D001    "Software"  Specially 
Designed  for  the  "Development"  or 
"Production"  of  Equipment  Controlled 
by  SADGl.b  to  SAOOZ.g  or  SB  (Except 
3B991  and  3B992). 


License  Exceptions 

CIV:  N/A 

TSR:  Yes,  except  for  "software" 
specially  designed  for  the 
"development"  or  "production"  of 
Traveling  Wave  Tube  Amplifiers 
described  in  3A001.b.8  having  operating 
frequencies  exceeding  18  GHz. 

List  of  Items  Controlled 

Unit:  $  value. 

Related  Controls:  "Software" 
specially  designed  for  the 
"development"  or  "production"  of  the 
following  equipment  is  xmder  the  export 
licensing  authority  of  the  Department  of 
State,  Office  of  Defense  Trade  Controls 
(22  CFR  part  121):  (a)  When  operating 
at  frequencies  higher  than  31  GHz  and 
"space  qualified":  Helix  tubes  (traveling 
wave  tubes  (TWT))  defined  in 
3A001.b.l.a.4.c;  microwave  solid  state   - 
amplifiers  defined  in  3A001.b.4.b; 
microwave  "assemblies"  defined  in 
3A001.b.6;  and  traveling  wave  tube 
amplifiers  (TWTA)  defined  in 
3A001.b.8;  (b)  "Space  qualified"  and 
radiation  hardened  photovoltaic  arrays 
defined  in  3A001.e.l.c  (i.e.,  not  having 
silicon  cells  or  single,  dual  or  triple 
jimction  solar  cells  that  have  gallium 
arsenide  as  one  of  the  jimctions), 
spacecraft/ satellite  solar  concentrators 
and  batteries;  and  (c)  "Space  qualified" 
atomic  fi^uency  standards  defined  in 
3A002.g.2.  See  also  3D101 

Related  Definitions:  For  purposes  of 
photovoltaic  arrays  in  3A001.e.l.c,  an 
array  predominately  consists  of:  a 
snstrate;  solar  cells  having  silicon  cells 
or)iaving  single,  dual,  and  or  triple 
junction  solar  cells  that  have  gallium 
arsenide  as  one  of  the  jimctions; 
coverglass;  ultra-violet  coating(s);  and 
bonding  agent(s).  Spacecraft/satellite: 
solar  concentrators,  power  conditioners 
and  or  controllers,  bearing  and  power 
transfer  assembly,  and  or  deployment 


hardware/systems  are  controlled  under 
the  export  licensing  authority  of  the 
Department  of  State,  Office  of  Defense 
Trade  Controls  (22  CFR  part  121). 

Items: 

The  list  of  items  controlled  is 
contained  in  the  ECCN  heading. 
***** 

3E001    "Technology"  According  to 
the  General  Technology  Note  for  the 
Development"  or  "Production"  of 
Equipment  or  Materials  Controlled  by 
3A  (Except  3A292.  3A980,  3A981, 
3A9gi  or  3A992),  3B  (Except  3B991  or 
3B992)  or  3C. 


License  Exceptions 

CIV:  N/A 

TSR:  Yes,  except  N/A  for  MT,  and 
"technology"  specially  designed  for  the 
"development"  or  "production"  of 
Traveling  Wave  Tube  Amplifiers 
described  in  3A001.b.8  having  operating 
frequencies  exceeding  18  GHz. 

List  of  Items  Controlled 

Unit:  N/A 

Related  Controls:  (1)  See  also  3E101 
and  3E201.  (2.)  3E001  does  not  control 
"technology"  for  the  "development"  or 
"production"  of:  (a)  Microwave 
transistors  operating  at  frequencies 
below  31  GHz;  (b)  Integrated  circuits 
controlled  by  3A001.a.3  to  a.l2,  having 
all  of  the  following:  1.  Using 
"technology"  of  0.7  micrometer  or  more, 
AND  2.  Not  incorporating  multi-layer 
structures.  (3.)  The  term  multi-layer 
structures  in  this  entry  does  not  include 
devices  incorporating  a  maximimi  of 
two  metal  layers  and  two  polysilicon 
layers.  (4.)  "Technology"  according  to 
the  General  Technology  Note  for  the 
"development"  or  "production"  of  the 
following  commodities  is  luider  the 
export  licensing  authority  of  the 
Department  of  State,  Office  of  Defense 
Trade  Controls  (22  CFR  part  121):  (a) 
When  operating  at  frequencies  higher 
than  31  GHz  and  "space  qualified": 
helix  tubes  (traveling  wave  tubes 
(TWT))  defined  in  3A001.b.l.a.4.c; 
microwave  solid  state  amplifiers 
defined  in  3A001.b.4.b;  microwave 
"assemblies"  defined  in  3A001.b.6;  or 
traveling  wave  tube  amplifiers  (TWTA) 
defined  in  3A001.b.8;  (b)  "Space 
qualified"  and  radiation  hardened 
photovoltaic  arrays  defined  in 
3A001.e.l.c  (i.e.,  not  having  silicon  cells 
or  single,  dual  or  triple  jimction  solar 
cells  that  have  gallium  arsenide  as  one 
of  the  junctions),  and  spacecraft/satellite 
solar  concentrators  and  batteries;  and  (b) 
"Space  qualified"  atomic  frequency 
standards  defined  in  3A002.g.2. 
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Related  Definition:  For  purposes  of 
photovoltaic  arrays  in  3A001.e.l.c,  an 
array  predominately  consists  of:  a 
substrate;  solar  cells  having  silicon  cells 
or  having  single,  dual,  and  or  triple 
jimction  solar  cells  that  have  gallium 
arsenide  as  one  of  the  junctions; 
coverglass;  ultra-violet  coating(s);  and 
bonding  agent(s).  Spacecraft/ satellite: 
solar  concentrators,  power  conditioners 
and  or  controllers,  bearing  and  power 
transfer  assembly,  and  or  deployment 
hardware/systems  are  controlled  under 
the  export  licensing  authority  of  the 
Department  of  State,  Office  of  Defense 
Trade  Controls  (22  CFR  part  121). 

Items: 

The  list  of  items  controlled  is 
contained  in  the  ECCN  heading. 
***** 

7.  In  Supplement  No.  1  to  part  774. 
Category  5  (Teleconmiunications  and 
"Information  Security".  Part  I — 
Telecommunications),  ECCNs  5A001. 
5A991.  and  5E001,  List  of  Items 
Controlled  sections  are  revised  to  read 
as  follows: 

5A001    Telecommunications  Systems, 
Equipment,  and  Components. 


List  of  Items  Controlled 

Unit:  Equipment  in  number;  parts  and 
accessories  in  $  value. 

Related  Controls: 
Telecommunications  equipment  defined 
in  5A001.a.l  through  5A001.a.3  for  use 
on  board  satellites  is  subject  to  the 
export  licensing  authority  of  the 
Department  of  State,  Office  of  Defense 
Trade  Controls  (22  CFR  part  121).  See 
also  5A101  and  5A991. 

Related  Definitions:  N/A 

Items: 

a.  Any  type  of  teleconmnmications 
equipment  having  any  of  the  following 
characteristics,  functions  or  features: 

a.l.  Specially  designed  to  withstand 
transitory  electronic  effects  or 
electromagnetic  pulse  effects,  both 
arising  from  a  nuclear  explosion; 

a.2.  Specially  hardened  to  withstand 
gamma,  neutron  or  ion  radiation;  or 

a.  3.  Specially  designed  to  operate 
outside  the  temperature  range  from  218 
K  ( -  55"  C)  to  397  K  (124"  Q. 

Note:  5A001.a.3  applies  only  to  electronic 
equipment. 

Note:  5A001.a.2  and  SAOOl.a.S  do  not 
apply  to  equipment  on  board  satellites. 

b.  Telecommunication  transmission 
equipment  and  systems,  and  specially 
designed  components  and  accessories 
therefor,  having  any  of  the  following 
characteristics,  functions  or  featiues: 


b.l    Being  underwater 
communications  systems  having  any  of 
the  following  characteristics: 

b.l. a.    An  acoustic  carrier  frequency 
outside  the  range  from  20  KHz  to  60 
KHz; 

b.l.b.  Using  an  electromagnetic  carrier 
frequency  below  30  KHz;  or 

b.l.c.  Using  electronic  beam  steering 
techniques; 

b.2.  Being  radio  equipment  operating 
in  the  1.5  MHz  to  87.5  MHz  band  and 
having  any  of  the  following 
characteristics: 

b.2.a.  Incorporating  adaptive 
techniques  providing  more  than  15  dB 
suppression  of  an  interfering  signal;  or 

b.2.b.  Having  all  of  the  follov«ring: 

b.2.b.l.  Automatically  predicting  and 
selecting  frequencies  and  "total  digital 
transfer  rates"  per  channel  to  optimize 
the  transmission;  and 

b.2.b.2.  Incorporating  a  linear  power 
amplifier  configuration  having  a 
capability  to  support  multiple  signals 
simultaneously  at  an  output  power  of  1 
kW  or  more  in  the  1.5  MHz  to  30  MHz 
frequency  range  or  250  W  or  more  in  the 
30  MHz  to  87.5  MHz  frequency  range, 
over  an  "instantaneous  bandwidth"  of 
one  octave  or  more  and  with  an  output 
harmonic  and  distortion  content  of 
better  than  -  80  dB; 

b.3.  Being  radio  equipment  employing 
"spread  spectrum"  techniques, 
including  "frequency  hopping" 
techniques,  having  any  of  the  following 
characteristics: 

b.3.a.  User  programmable  spreading 
codes;  or 

b.3.b.  A  total  transmitted  bandwidth 
which  is  100  or  more  times  the 
bandwidth  of  any  one  information 
channel  and  in  excess  of  50  KHz; 

Note:  SAOOl.b.S.b  does  not  control  radio 
equipment  specially  designed  for  use  with 
civil  cellular  radio-conununications  systems. 

Note:  SAOOl.b.S  does  not  control 
equipment  operating  at  an  output  power  of 
1.0  Watt  or  less. 

b.4.  Being  digitally  controlled  radio 
receivers  having  all  of  the  following: 

b.4.a.  More  than  1,000  channels; 

b.4.b.  A  "frequency  switching  time" 
of  less  than  1  ms; 

b.4.c.  Automatic  searching  or 
scanning  of  a  part  of  the  electromagnetic 
spectrum;  and 

b.4.d.  Identification  of  the  received 
signals  or  the  type  of  transmitter;  or 

Note:  SAOOl.b.4  does  not  control  radio 
equipment  specially  designed  for  use  with 
civil  cellular  radio-communications  systems. 

b.5.  Employing  functions  of  digital 
"signal  processing"  to  provide  voice 
coding  at  rates  of  less  than  2,400  bit/s. 


c.  Optical  fiber  communication 
cables,  optical  fibers  and  accessories,  as 
follows: 

c.l.  Optical  fibers  of  more  than  500  m 
in  length  specified  by  the  manufacturer 
as  being  capable  of  withstanding  a  proof 
test  tensile  stress  of  2  x  10*  N/m^  or 
more; 

Technical  Note:  Proof  Test:  on-line  or  off- 
line production  screen  testing  that 
dynamically  applies  a  prescribed  tensile 
stress  over  a  0.5  to  3  m  length  of  fiber  at  a 
running  rate  of  2  to  5  m/s  while  passing 
between  capstans  approximately  150  mm  in 
diameter.  The  ambient  temperature  is  a 
nominal  293  K  (20°  C)  and  relative  humidity 
40%.  Equivalent  national  standards  may  be 
used  for  executing  the  proof  test. 

C.2.  Optical  fiber  cables  and 
accessories  designed  for  underwater 
use. 

Note:  5A001.C.2  does  not  control  standard 
civil  telecommunication  cables  and 
accessories. 

N.B.  l:  For  underwater  umbilical 
cables,  and  coimectors  thereof,  see 
8A002.a.3. 

N.B.  2:  For  fiber-optic  hull  penetrators 
or  connectors,  see  8A002.C. 

d.  "Electronically  steerable  phased 
array  antennae"  operating  above  31 
GHz. 

Note:  SAOOl.d  does  not  control 
'■electronically  steerable  phased  array 
antennae"  for  landing  systems  with 
instruments  meeting  ICAO  standards 
covering  microwave  landing  systems  (MLS). 


5A991    Telecommunication 
Equipment,  Not  Controlled  by  SAOOl. 

***** 

List  of  Items  Controlled 

Unit:*  *  • 

Related  Controls:  Telecommunication 
equipment  defined  in  5A991  for  use  on 
board  satellites  is  subject  to  the  export 
licensing  authority  of  the  Department  of 
State,  Office  of  Defense  Trade  Controls 
(22  CFR  part  121).  See  also  5E101  and 
5E991. 

Related  Definitions:  *  *  * 

Items: 

a.  Any  type  of  telecommunications 
equipment,  not  controlled  by  SAOOl  .a, 
specially  designed  to  operate  outside 
the  temperature  range  from  219  K  ( -  54 
»C)  to  397  K  (124  °C). 

b.  Telecommunication  transmission 
equipment  and  systems,  and  specially 
designed  components  and  accessories 
therefor,  having  any  of  the  following 
characteristics,  functions  or  features: 

Note:  Telecommunication  transmission 
equipment: 

a.  Categorized  as  follows,  or  combinations 
thereof: 
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1.  Radio  equipment  (e.g.,  transmitters, 
receivers  and  transceivers); 

2.  Line  terminating  equipment; 

3.  Intermediate  amplifier  equipment; 
,  4.  Repeater  equipment; 

5.  Regenerator  equipment; 

6.  Translation  encoders  (transcoders); 

7.  Multiplex  equipment  (statistical 
iriutiplex  included); 

8.  Modulators/demodulators  (modems); 

9.  Transmultiplex  equipment  (see  CX3TT 
Rec.  G701); 

10.  "Stored  program  controlled"  digital 
crossconnection  equipment; 

11.  "Gateways"  and  bridges; 

12.  "Media  access  units";  and 

b.  Designed  for  use  in  single  or  multi- 
channel communication  via  any  of  the 
following: 

1.  Wire  (line);  i 

2.  Coaxial  cable;     I 

3.  Optical  fiber  cable; 

4.  Electromagnetic  radiation;  or 

5.  Underwater  acoustic  wave  propagation. 

b.l.  Employing  digital  techniques, 
including  digital  processing  of  analog 
signals,  and  designed  to  operate  at  a 
"^gital  transfer  rate"  at  the  highest 
multiplex  level  exceeding  45  Mbit/s  or 
a  "total  digital  transfer  rate"  exceeding 
90  Mbit/s; 

b.2.  Modems  using  the  "bandwidth  of 
one  voice  channel"  with  a  "data 
signahng  rate"  exceeding  9,600  bits  per 
second; 

b.3.  Being  "stored  program 
controlled"  digital  cross  connect 
equipment  with  "digital  transfer  rate" 
exceeding  8.5  Mbit/s  per  port. 

b.4.  Being  equipment  containing  any 
of  the  following: 

b.4.a.-"Network  access  controllers" 
and  their  related  common  mediiun 
having  a  "digital  transfer  rate" 
exceeding  33  Mbit/s;  or 

b.4.b.  "Commxmication  channel 
controllers"  with  a  digital  output  having 
a  "data  signaling  rate"  exceeding  64,000 
bit/s  per  channel; 

Note:  If  any  uncontrolled  equipment 
contains  a  "network  access  controller",  it 
cannot  have  any  type  of  telecommunications 
interface,  except  those  described  in,  but  not 
controlled  by  5A991.b.4. 

b.5.  Employing  a  "laser"  and  having 
any  of  the  following  characteristics: 

D.S.a.  A  transmission  wavelength 
exceeding  1,000  nm;  or 

b.5.b.  Employing  analog  techniques 
and  having  a  bandwidth  exceeding  45 
MHz; 

Note:  5A991.b.5.b  does  not  control 
commercial  TV  systems. 

b.S.c.  Employing  coherent  optical 
transmission  or  coherent  optical 
detection  techniques  (also  called  optical 
heterodyne  or  homodyne  techniaues); 

b.S.d^mploying  wavelength  division 
multiplexing  techniques;  or 

b.S.e.  Periorming  "optical 
amplification"; 


b.6.  Radio  equipment  operating  at 
input  or  output  firequencies  exceeding: 

b.6.1.  31  GHz  for  satellite-earth  station 
applications;  or 

b.6.2.  26.5  GHz  for  other  applications; 

Note:  5A991.b.6.  does  not  control 
equipment  for  civil  use  when  conforming 
with  an  International  Telecommunications 
Union  (ITU)  allocated  band  between  26.5 
GHz  and  31  GHz. 

b.7.  Being  radio  equipment  employing 
any  of  the  following: 

b.7.a.  Quadrature-amplitude- 
modulation  (QAM)  techniques  above 
level  4  if  the  "total  digital  transfer  rate" 
exceeds  8.5  Mbit/s; 

b.7.b.  QAM  techniques  above  level  16 
if  the  "total  digital  transfer  rate"  is  equal 
to  or  less  than  8.5  Mbit/s;  or 

b.7.c.  Other  digital  modulation 
techniques  and  having  a  "spectral 
efficiency"  exceeding  3  bit/sec/Hz; 

Notes:  1.  5A991.b.7  does  not  control 
equipment  specially  designed  to  be 
integrated  and  operated  in  any  satellite 
system  for  civil  use. 

2.  5A991.-b.7  does  not  control  radio 
relay  equipment  for  operation  in  an  ITU 
allocated  band: 

a.  Having  any  of  the  following: 
a.l.  Not  exceeding  960  MHz;  or 

a.2.  With  a  "total  digital  transfer  rate" 
not  exceeding  8.5  Mbit/s;  and 

b.  Having  a  "spectral  efficiency"  not 
exceeding  4  bit/ sec/Hz. 

b.8.  Providing  functions  of  digital 
"signal  processing"  as  follows: 

b.8.a.  Voice  coding  at  rates  less  than 
2.400  bit/s; 

b.8.b.  Employing  circuitry  that 
incorporates  "user-accessible 
programmability"  of  digital  "signal 
processing"  circuits  exceeding  the 
limits  of  4A003.b. 

c.  "Stored  program  controlled" 
switching  equipment  and  related 
signaling  systems,  having  any  of  the 
following  characteristics,  functions  or 
features,  and  specially  designed 
components  and  accessories  therefor: 

Note:  Statistical  multiplexers  with  digital 
input  and  digital  output  which  provide 
switching  are  treated  as  "stored  program 
controlled"  switches. 

c.l.  "Data  (message)  switching" 
equipment  or  systems  designed  for 
"packet-mode  operation"  and 
assemblies  and  components  therefor, 
n.e.s. 

C.2.  Gontaining  "Integrated  Services 
Digital  Network"  (ISDN)  functions  and 
having  any  of  the  following: 

c.2.a.  Switch-terminal  (e.g.,  subscriber 
line)  interfaces  with  a  "digital  transfer 
rate"  at  the  highest  multiplex  level 
exceeding  192,000  bit/s,  including  the 
associated  signaling  channel  (e.g.. 
2B+D);  or 


c.2.b.  The  capability  that  a  signaling 
message  received  by  a  switch  on  a  given 
channel  that  is  related  to  a 
communication  on  another  channel  may 
be  passed  through  to  another  switch. 

Note:  5A991.C  does  not  preclude  the 
evaluation  and  appropriate  actions  taken  by 
the  receiving  switch  or  unrelated  user 
message  traffic  on  a  D  channel  of  ISDN. 

C.3.  Routing  or  switching  of 
"datagram"  packets; 

C.4.  Routing  or  switching  of  "fast 
select"  packets; 

Note:  The  restrictions  in  5A991.C.3  and  c.4 
do  not  apply  to  networks  restricted  to  using 
only  "network  access  controllers"  or  to 
"network  access  controllers"  themselves. 

c.5.  Multi-level  priority  and  pre- 
emption for  circuit  switching; 

Note:  5A991.C.5  does  not  control  single- 
level  call  preemption. 

C.6.  Designed  for  automatic  hand-off 
of  cellular  radio  calls  to  other  cellular 
switches  or  automatic  connection  to  a 
centralized  subscriber  data  base 
common  to  more  than  one  switch; 

C.7.  Containing  "stored  program 
controlled"  digital  crossconnect 
equipment  with  "digital  transfer  rate" 
exceeding  8.5  Mbit/s  per  port. 

C.8.  "Common  channel  signaling" 
operating  in  either  non-associated  or 
quasi-associated  mode  of  operation; 

C.9.  "Dynamic  adaptive  routing"; 

c.lO.  Being  packet  switches,  circuit 
switches  and  routers  with  ports  or  lines 
exceeding  any  of  the  following: 

c.lO.a.  A  "data  signaling  rate"  of 
64,000  bit/s  per  channel  for  a 
"conmuuiications  channel  controller"; 
or 

Note:  5A991.c.l0.a  does  not  control 
multiplex  composite  links  composed  only  of 
communication  channels  not  individually 
controlled  by  5A991.b.l. 

clO.b.  A  "digital  transfer  rate"  of  33 
Mbit/s  for  a  "network  access  controller" 
and  related  common  media; 

Note:  5A991.C.10  does  not  control  packet 
switches  or  routers  with  ports  or  lines  not 
exceeding  the  limits  in  5A991.C.10. 

c.ll.  "Optical  switching"; 
C.12.  Employing  "Asynchronous 
Transfer  Mode  ("ATM")  techniaues. 

d.  Optical  fibers  and  optical  fiber 
cables  of  more  than  50  m  in  length 
designed  for  single  mode  operation; 

e.  Centralized  network  control  having 
all  of  the  following  characteristics: 

e.l.  Receives  data  from  the  nodes;  and 
e.2.  Process  these  data  in  order  to 
provide  control  of  .traffic  not  requiring 
operator  decisions,  and  thereby 
performing  "djmamic  adaptive  routing"; 

Note:  5A991.e  does  not  preclude  control  of 
traffic  as  a  function  of  predictable  statistical 
traffic  conditions. 
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f.  Phased  array  antennae,  operating 
above  10.5  GHz,  containing  active 
elements  and  distributed  components, 
and  designed  to  permit  electronic 
control  of  beam  shaping  and  pointing, 
except  for  landing  systems  with 
instruments  meeting  International  Civil 
Aviation  Organization  (ICAO)  standards 
(microwave  landing  systems  (MLS)). 

g.  Mobile  commtmications 
equipment,  n.e.s.,  and  assemblies  and 
components  therefor,  or 

h.  Radio  relay  communications 
equipment  designed  for  use  at 
frequencies  equal  to  or  exceeding  19.7 
GHz  and  assembUes  and  components 
therefor,  n.e.s. 

5E001    "Technology",  (see  List  of 
Items  Controlled). 


List  of  Items  Controlled 

Unit:  $  value. 

Related  Controls:  Technology  defined 
in  SEOOl.b.l,  5E001.b.2,  5E001.b.4,  or 
5E001.C  for  use  on  board  satellites  is 
subject  to  the  export  licensing  authority 
of  the  Department  of  State,  Office  of 
Defense  Trade  Controls  (22  CFR  part 
121).  See  also  5E101  and  5E991 

Related  Definitions:  N/A. 

Items: 

a.  "Technology"  according  to  the 
General  Technology  Note  for  the 
"development",  "production"  or  "use" 
(excluding  operation)  of  equipment, 
fimctions  or  features  or  "software" 
controlled  by  5A001,  5B001  or  5D001. 

b.  Specific  "technologies",  as  follows: 
b.l.  "Required"  "technology"  for  the 

"development"  or  "production"  of 
telecommunications  equipment 
specially  designed  to  be  used  on  board 
satellites; 

b.2.  "Technology"  for  the 
"development"  or  "use"  of  "laser" 
communication  techniques  with  the 
capability  of  automatically  acquiring 
and  tracking  signals  and  maintaining 
communications  through 
exoatmosphere  or  sub-surface  (water) 
media; 

b.3.  "Technology"  for  the 
"development"  of  digital  cellular  radio 
systems; 

b.4.  "Technology"  for  the 
"development"  of  "spread  spectrum" 
techniques,  including  "frequency 
hopping"  techniques. 

c.  "Technology"  according  the 
General  Technology  Note  for  the 
"development"  or  "production"  of  any 
of  the  following  telecommunication 
transmission  or  "stored  program 
controlled"  switching  equipment, 
fimctions  or  features: 

c.l.  Equipment  employing  digital 
techniques,  including  "Asynchronous 


Transfer  Mode"  ("ATM"),  designed  to 
operate  at  a  "total  digital  transfer  rate" 
exceeding  1.5  Gbit/s; 

C.2.  Equipment  employing  a  "laser" 
and  having  any  of  the  following: 

c.2.a.  A  transmission  wavelength 
exceeding  1 750  nm; 

c.2.b.  Performing  "optical 
amplification"  using  praseodymium- 
doped  fluoride  fiber  amplifiers       ^ 
(PDFFA); 

C.2.C.  Emplo)ring  coherent  optical 
transmission  or  coherent  optical 
detection  techniques  (also  called  optical 
heterodyne  or  homodyne  techniques); 

c.2.d.  Employing  wavelength  division 
multiplexing  techniques  exceeding  8 
optical  carriers  in  a  single  optical 
window;  or 

c.2.e.  Employing  analog  techniques 
and  having  a  bandwidth  exceeding  2.5 
GHz; 

Note:  5E001.c.2.e.  does  not  control 
"technology"  for  the  "development"  or 
"production"  of  commercial  TV  systems. 

c.3.  Equipment  employing  "optical 
switching";  or 

c.4.  Radio  equipment  having  any  of 
the  following: 

c.4.a.  Quadrature-amplitude- 
modulation  (QAM)  techniques  above 
level  128;  or 

c.4.b.  Operating  at  input  or  output 
frequencies  exceeding  3lGHz;  or 

Note:  5E001.c.4.b.  does  not  control 
"technology"  for  the  "development"  or 
"production"  of  equipment  designed  or 
modified  for  operation  in  any  frequency  band 
which  is  "allocated  by  the  ITU"  for  radio- 
communications  services,  but  not  for  radio- 
determination. 

c.5.  Equipment  employing  "common 
chaimel  signaling"  operating  in  either 
non-associated  or  quasi-associated  mode 
of  operation. 

***** 

8.  Supplement  No.  1  to  part  774, 
Category  6  (Sensors  and  Lasers),  is 
amended  by: 

a.  Revising  the  License  Requirements 
section,  and  the  Related  Controls  and 
Related  Definitions  paragraphs  in  the 
List  of  Items  Controlled  section  of  ECCN 
6A002; 

b.  Revising  ECCNs  6A008,  6A998, 
6D001,  6D002,  6D991,  6E001,  6E002, 
and  6E991;  and 

c.  Revising  the  Related  Controls 
paragraph  in  the  List  of  Items  Controlled 
section  of  ECCNs  6A004  and  6D1D4,  to 
read  as  follows: 

6A002    Optical  sensors. 

License  Requirements 

Reason  for  Control:  NS.  MT,  CC.  RS., 
AT.  UN. 


Control(s) 

Country  chart 

NS  appUes  to  entire  entry  .. 

NS  Column  2. 

MT  applies  to  optical  de- 

MT Column  1. 

tectors  in  6A002.a.1,  a.3, 

and  .e  that  are  specially 

designed  or  rated  as 

electromagnetic  (includ- 

ing "lasers")  and  ionized 

particle  radiation  resist- 

ant. 

RS  applies  to  6A002.a.1, 

RS  Column  1 . 

a.2,  a.3.  .c,  and  e. 

CC  applies  to  police-model 

CC  Column  1. 

infrared  viewers  in 

6A002.C. 

AT  applies  to  entire  entry  .. 

AT  Column  1. 

UN  applies  to  6A002.a.1, 

Rwanda:  Fed- 

a.2 a.3  and  c. 

eral  Reput)lic 

• 

of  Yugoslavia 

(SertXaand 

Montenegro). 

UN  applies  to  6A002  

Federal  Repub- 

lic of  Yugo- 

slavia (Sert)ia 

andMonte- 

neoro). 

License  Requirement  Notes:  See 
§  743.1  of  the  EAR  for  reporting 
requirements  for  exports  under  License 
Exceptions.  ' 

List  of  Items  Controlled 

Unit:  *  *  * 

Related  Controls:  The  following 
commodities  are  subject  to  the  export 
licensing  authority  of  U.S.  Department 
of  State,  Office  of  Defense  Trade 
Controls  (22  CFR  part  121):  1.)  "Image 
intensifiers"  defined  in  6A002.a.2  and 
"focal  plane  arrays"  defined  in 
6A002.a.3  specially  designed,  modified, 
or  configxu^d  for  military  use  and  not 
part  of  civil  equipment;  2.)  "Space 
qualified"  solid-state  detectors  defined 
in  6A002.a.l,  "space  qualified"  imaging 
sensors  (e.g.,  "monospectral  imaging 
sensors"  and  "multispectral  imaging 
sensors")  defined  in  6A002.b.2.b.l,  and 
"space  qualified"  cryocoolers  defined  in 
6A002.d.l,  unless,  on  or  after  September 
23,  2002,  the  Department  of  State  issues 
a  conunodity  jurisdiction  determination 
assigning  the  export  licensing  authority 
to  the  Department  of  Commerce,  Bureau 
of  Industiy  and  Seciuity.  See  also 
6A102,  6A202,  and  6A992 

Note:  Exporters  may  apply  for  a 
commodity  jurisdiction  request  with  the 
Department  of  State,  Office  of  Defense  Trade 
Controls  for  "space  qualified"  solid-state 
detectors  defined  in  6A002.a.l  and  imaging 
sensors  (e.g.,  "monospectral  imaging 
sensors"  and  "multispectral  imaging 
sensors")  defined  in  6A002.b.2.b.l  that  may 
have  predominant  civil  application(8). 

Related  Definitions:  N/A 
Items: 
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6A004  Optics. 


List  of  Items  Controlled 

Unit:  *  *  * 

Related  Controls:  "Space  qualified" 
components  for  optical  systems  defined 
in  6A004.C  and  optical  control 
equipment  defined  in  6A004.d.l  are 
subject  to  the  export  licensing  authority 
of  the  Department  of  State,  Office  of 
Defense  Trade  Controls  (22  CFR  part 
121).  See  also  6A994 

Related  Definitions:  *  *  * 

Items:  *  *  *  | 

*        *'       *        *i       * 

6A008    Radar  Systems.  Equipment  and 
Assemblies  Having  Any  of  the 
Characteristics  (See  List  of  Items 
Controlled),  and  Specially  Designed 
Components  Therefor. 

License  Requirements 

Reason  for  Control:  NS,  MT.  RS.  AT. 


Control(s) 

Country  chart 

NS  applies  to  entire  entry  .. 

NS  Column  2. 

MT  applies  to  items  ttiat 

MT  Column  1. 

are  designed  for  airtwme 

applications  and  that  are 

usable  in  systems  con- 

trolled for  MT  reasons. 

RS  applies  to  6A008.J.1  

RS  Column  1 . 

AT  applies  to  entire  entry  .. 

AT  Column  1 . 

License  Requirement  Notes:  See 
§  743.1  of  the  EAR  for  reporting 
requirements  for  exports  imder  License 
Exceptions. 

License  Exceptions 

LVS:  $5000;  N/A  for  MT  and  for 
6A008.J.1  and  6A008.1.3 

GBS:  Yes.  for  6A008.b,  .c.  and  1.1 
only. 

CIV:  Yes,  for  6A008.b.  .c,  and  1.1  only. 

List  of  Items  Controlled 

Unit:  $  value. 

Related  Controls:  This  entry  does  not 
control:  Secondary  surveillance  radar 
(SSR);  Car  radar  designed  for  collision 
prevention;  Displays  or  monitors  used 
for  Air  Traffic  Control  (ATC)  having  no 
more  than  12  resolvable  elements  per 
mm;  Meteorological  (weather)  radar.  See 
also  6A108  and  6A998.  ECCN  6A998 
controls,  inter  alia,  the  LIDAR 
equipment  excluded  by  the  note  to 
paragraph  j  of  this  ECCN  (6A008). 

Related  Definitions:  N/A. 

Items: 

a.  Operating  at  frequencies  from  40 
GHz  to  230  GHz  and  having  an  average 
output  power  exceeding  100  mW; 

b.  Having  a  tunable  bandwidth 
exceeding  ±6.25%  of  the  center 
operating  fi^uency; 


Technical  Note:  The  center  operating 
frequency  equals  one  half  of  the  sum  of  the 
highest  plus  the  lowest  specified  operating 
frequencies. 

c.  Capable  of  operating 
simultaneously  on  more  than  two 
carrier  ft-equencies; 

d.  Capable  of  operating  in  synthetic 
aperture  (SAR),  inverse  synthetic 
aperture  (ISAR)  radar  mode,  or 
sidelooking  airborne  (SLAR)  radar 
mode; 

e.  Incorporating  "electronically 
steerable  phased  array  antennae"; 

f.  Capable  of  heigh&inding  non- 
cooperative  targets; 

Note:  6A008.f  does  not  control  precision 
approach  radar  (PAR)  equipment  conforming 
to  ICAO  standards. 

g.  Specially  designed  for  airborne 
(balloon  or  airfiame  mounted)  operation 
and  having  Doppler  "signal  processing" 
for  the  detection  of  moving  targets; 

h.  Emplo5ang  processing  of  radar 
signals  using  any  of  the  following: 

h.l.  "Radar  spread  spectnun" 
techniques;  or 

h.2.  "Radar  frequency  agility" 
techniques; 

i.  Providing  ground-based  operation 
with  a  maximum  "instrumented  range" 
exceeding  185  km; 

Note:  6A008.i  does  not  control: 

a.  Fishing  ground  surveillance  radar; 

b.  Ground  radar  equipment  specially 
designed  for  en  route  air  traffic  control, 
provided  that  all  the  following  conditions  are 
met: 

1.  It  has  a  maximum  "instrumented  range" 
of  500  km  or  less; 

2.  It  is  configured  so  that  radar  target  data 
can  be  transmitted  only  one  way  from  the 
radar  site  to  one  or  more  civil  ATC  centers; 

3.  It  contains  no  provisions  for  remote 
control  of  the  radar  scan  rate  from  the  en 
route  ATC  center:  and 

4.  It  is  to  be  permanently  installed; 

c.  Weather  balloon  tracking  radars. 

j.  Being  "laser"  radar  or  Light 
Detection  and  Ranging  (LIDAR) 
equipment,  having  any  of  the  following: 

j.l.  "Space-qualified";  or 

j.2.  Employing  coherent  heterodyne  or 
homodyne  detection  techniques  and 
having  an  angular  resolution  of  less 
(better)  than  20  pr  (microradians); 

Note:  6A008.J  does  not  control  LIDAR 
equipment  specially  designed  for  surveying 
or  for  meteorological  observation. 

k.  Having  "signal  processing"  sub- 
systems using  "pulse  compression", 
with  any  of  the  following: 

k.l.  A  "pulse  compression"  ratio 
exceeding  150;  or 

k.2.  A  pulse  width  of  less  than  200  ns; 
or 

1.  Having  data  processing  sub-systems 
with  any  of  the  following: 


1.1.  "Automatic  target  tracking" 
providing,  at  any  antenna  rotation,  the 
predicted  target  position  beyond  the 
time  of  the  next  antenna  beam  passage; 

Note:  6A008.1.1  does  not  control  conflict 
alert  capability  in  ATC  systems,  or  marine  or 
harbor  radar. 

1.2.  Calculation  of  target  velocity  from 
primary  radar  having  non-periodic 
(variable)  scaiming  rates; 

1.3.  Processing  for  automatic  pattern 
recognition  (feature  extraction)  and 
comparison  with  target  characteristic 
data  bases  (waveforms  or  imagery)  to 
identify  or  classify  targets;  or 

1.4.  Superposition  and  correlation,  or 
fusion,  of  target  data  from  two  or  more 
"geographically  dispersed"  and 
"interconnected  radar  sensors"  to 
enhance  and  discriminate  targets. 

Note:  6A0084^.4  does  not  control  systems, 
equipment  and  assemblies  designed  for 
marine  traffic  control. 


6A998    Radar  Systems,  Equipment  and 
Assemblies,  n.e^.,  (See  List  of  Items 
Controlled),  and  Specially  Designed 
Components  Therefor. 

License  Requirements 

Reason  for  Control:  RS,  AT 


Control(s) 


RS  applies  to  paragraph  .b 
AT  applies  to  entire  entry  .. 


Country  chart 


RS  Column  1 . 
AT  Column  1. 


License  Exceptions 

LVS:  N/A 
GBS:  N/A 
CIV:  N/A 

List  of  Items  Controlled 

Unit:  $  value. 
Related  Controls:  N/A. 
Related  Definitions:  N/A. 
Items: 

a.  Airborne  radar  equipment,  n.e.s., 
and  specially  designed  components 
therefor. 

b.  "Space-qualified"  "laser"  radar  br 
Light  Detection  and  Ranging  (LIDAR) 
equipment  specially  designed  for 
surveying  or  for  meteorological 
observation. 
***** 

6D001    "Software"  Specially 
Designed  for  the  "Development"  or 
"Production"  of  Equipment  Controlled 
by  6A004,  6A005,  6A008,  or  6B008. 

License  Requirements 

Reason  for  Control:  NS,  MT,  NP,  RS. 
AT. 
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Control(s) 

Country  chart 

NS  applies  to  "software" 

NS  Column  1 . 

for  equipment  controlled 

by  6A004,  6A005,  6A008 

or6B008. 

MT  applies  to  "software" 

MT  Column  1. 

for  equipment  controlled 

by  6A008  or  6B008  for 

MT  reasons. 

NP  applies  to  "software" 

NP  Column  1. 

for  equipment  controlled 

by  6A005  for  NP  rea- 

sons. 

RS  applies  to  "software" 

RS  Column  1 . 

for  equipment  controlled 

by6A008.j.1. 

AT  applies  to  entire  entry  .. 

AT  Column  1. 

License  Requirement  Notes:  See 
§  743.1  of  the  EAR  for  reporting 
requirements  for  exports  under  License 
Exceptions. 

License  Exceptions 

CrV:  N/A 

TSR:  Yes,  except  for  the  following: 

(1)  Items  controlled  for  MT  reasons; 

(2)  "Software"  specially  designed  for 
the  "development"  or  "production"  of 
"space  qualified"  "laser"  radar  or  Light 
Detection  and  Ranging  (LIDAR) 
equipment  defined  in  6A008.J.1;  or 

(3)  Exports  or  reexports  to 
destinations  outside  of  Austria, 
Belgiimi,  Canada,  Denmark,  Finland, 
France,  Germany,  Greece,  Ireland,  Italy, 
Japan,  Luxembourg,  the  Netherlands, 
Portugal,  Spain,  Sweden,  or  the  United 
Kingdom  of  "software"  specially 
designed  for  the  "development"  or 
"production"  of  equipment  controlled 
by6A008.1.3or6B008. 

List  of  Items  Controlled 

Unit:  $  value. 

Related  Controls:  "Software"^ 
specially  designed  for  the 
"development"  or  "production"  of 
"space  qualified"  components  for 
optical  systems  defined  in  6A004.C  and 
"space  qualified"  optical  control 
equipment  defined  in  6A004.d.l  is 
subject  to  the  export  licensing  authorily 
of  the  Department  of  State,  Office  of 
Defense  Trade  Controls  (22  CFR  part 
121).  See  also  6D991,  and  ECCNs  6E001 
("development")  and  6E102  ("use")  for 
"technology"  for  items  controlled  under 
this  entry. 

Related  Definitions:  N/A. 

Itetns: 

The  list  of  items  controlled  is 
contained  in  the  ECCN  heading. 


eDOOZ    "Software"  specially  designed 
for  the  "use"  of  equipment  controlled 
by  6A002.b,  6A008.  or  6B008. 

License  Requirements 

Reason  for  Control:  NS,  MT,  RS,  AT 


Control(s) 

Country  chart 

NS  applies  to  entire  entry  .. 

NS  Column  1. 

MT  applies  to  "software" 

MT  Column  1 . 

for  equipment  controlled 

by  6A008  or  6B008  for 

MT  reasons. 

RS  applies  to  "software" 

RS  Column  1 . 

for  equipment  controlled 

by6A008.j.1. 

AT  applies  to  entire  entry  .. 

AT  Column  1. 

License  Exceptions 

CIV:  N/A 

TSR:  Yes,  except  N/A  for  the 
following 

(1)  Items  controlled  for  MT  reasons;  or 

(2)  "Software"  specially  designed  for 
the  "use"  of  "space  qualified"  "laser" 
radar  or  Light  Detection  and  Ranging 
(LIDAR)  equipment  defined  in 
6A008.J.1. 

List  of  Items  Controlled 

Unit:  $  value. 

Related  Controls:  "Software" 
specially  designed  for  the  "use"  of 
"space  qualified"  imaging  sensors  [e.g., 
"monospectral  imaging  sensors" 
and"multispectral  imaging  sensors") 
defined  in  6A002.b.2.b.l  is  subject  to 
the  export  licensing  authority  of  the 
Department  of  State,  Office  of  Defense 
Trade  Controls  (22  CFR  part  121), 
unless,  on  or  after  September  23,  2002, 
the  Department  of  State  issues  a 
commodity  jurisdiction  determination 
assigning  the  export  licensing  authority 
to  the  Department  of  Commerce,  Bureau 
of  Industry  and  Security.  "Software" 
specially  designed  for  the  "use"  of 
"space  qualified"  LIDAR  equipment 
specially  designed  for  surveying  or  for 
meteorological  observation,  released 
from  control  under  the  note  in  6A008.J, 
is  controlled  in  6D991.  See  also  6D102, 
6D991,and6D99Z 

Related  Definitions:  N/A. 

Items: 

The  list  of  items  controlled  is 
contained  in  the  ECCN  heading. 


6D104    "Software"  Specially 
Designed  for  the  "use"  of  Equipment 
Controlled  by  6A002,  6A003,  6A007, 
6A102,  and  6B108,  for  MT  Reasons. 


List  of  Items  Controlled 

Unit:*  •  * 

Related  Controls:  "Software" 
specially  designed  for  the  "use"  of 


"space  qualified"  solid-state  (optical) 
detectors  defined  in  6A002.a.l  is  subject 
to  the  export  licensing  authority  of  the 
Department  of  State,  Office  of  Defense 
Trade  Controls  (22  CFR  part  121), 
unless,  on  or  after  September  23,  2002. 
the  Department  of  State  issues  a 
commodity  jurisdiction  determination 
assigning  the  export  licensing  authority 
to  the  Department  of  Commerce,  Bureau 
of  Industry  and  Seciuity. 

Related  Definitions:  *  *  * 

Items:  *  *  * 


6D991    "Software"  Specially 
Designed  for  the  "Development", 
"Production",  or  "Use"  of  Equipment 
Controlled  by  6A002.e,  6A991,  6A996, 
6A997,  or  6A998. 

License  Requirements 

Reason  for  Control:  RS.  AT 


Control(s) 

Country  chart 

RS  applies  to  "software" 

RS  Column  1 . 

for  equipment  controlled 

by  6A002.e  or  6A998.b. 

AT  applies  to  entire  entry, 

AT  Column  1. 

except  "software"  for 

equipment  controlled  by 

6A991. 

AT  applies  to  "software" 

AT  Column  2. 

for  equipment  controlled 

by6A991. 

License  Exceptions 

CIV:  N/A 
TSR:  N/A 

List  of  Items  Controlled 

Unit:  $  value. 
Related  Controls:  N/A. 
Related  Definitions:  N/A. 
Items: 

The  list  of  items  controlled  is 
contained  in  the  ECCN  heading. 

6E001     "Technology"  According  to 
the  General  Technology  Note  for  the 
"Development"  of  Equipment, 
Materiob  or  "Software"  Controlled  by 
6A  (Except  6A018,  6A991,  6A992, 
6A994,  6A99S,  6A996,  6A997.  or 
6A998),  68  (Except  6B995),  6C  (Except 
6C992  or  6C994),  or  6D  (Except  6D991. 
6D992,  or  6D993). 

License  Requirements 

Reason  for  Control:  NS.  MT.  NP,  RS, 
CC.  AT.  UN 


Control(s) 

Country  chart 

NS  applies  to  'lechnology" 

NSCotumn  1. 

for  Herns  controlled  by 

6A001  to  6A008,  6B004 

to  6B008,  6C002  to 

6C005,  or  6CX)01  to 

6D003. 
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Control(s) 


MT  applies  to  'lechnology" 
for  items  controlled  by 
6A002,  6A007,  6A008, 
6A102,  6A107,  6A108, 
6B008,  6B108,  6D001, 
60002,  6D102or6D103 
for  MT  reasons. 

NP  applies  to  "technology" 
for  items  controlled  by 
6A003.  6A005,  6A202. 
6A203,  6A205,  6A225. 
6A226  or  6D001  for  NP 
reasons 

RS  applies  to  "technology" 
for  equipment  controlled 
by6A002.a.1.  .a.2,  .a.3. 
c.  or  .e.  6A003.b.3  or 
.b.4,  or6A008.j.1. 

CC  applies  to  'lechnology" 
for  equipment  controlled 
by  6A002  for  CC  rea- 
sons. 

AT  applies  to  entire  entry  .. 

UN  applies  to  "technology" 
for  equipment  controlled 
by  6A002  or  6A003  for 
UN  reasons. 


Country  cfiart 


MT  Column  1. 


NP  Column  1. 


RS  Column  1. 


CC  Column  1 . 


AT  Column  1 . 

Rwanda;  Fed- 
eral Republic 
of  Yugoslavia 
(Serbia  and 
Montenegro). 


License  Requirement  Notes:  See 
§  743.1  of  the  EAR  for  reporting 
requirements  for  exports  under  License 
Exceptions.  j 

License  Exceptions 

CIV:  N/A 

TSR:  Yes,  except  for  the  following: 

(1)  Items  controlled  for  MT  reasons; 

(2)  "Technology"  for  commodities 
controlled  by  6A002.e,  6A004.e,  or 
6A008.J.1; 

(3)  "Technology"  for  "software" 
specially  designed  for  "space  qualified" 
"laser"  radar  or  Light  Detection  and 
Ranging  (LIDAR)  equipment  defined  in 
6A008.J.1  and  controlled  by  6D001  or 
6D002;  or 

(4)  Exports  or  reexports  to 
destinations  outside  of  Austria, 
Belgium,  Canada,  Deimiark,  Finland, 
France,  Germany,  Greece,  Ireland,  Italy, 
Japan,  Luxembourg,  the  Netherlands, 
Portugal,  Spain,  Sweden,  or  the  United 
Kingdom  of  "technology"  for  the 
"development"  of  the  following:  (a) 
Items  controlled  by  6A001.a.2.a.l, 
6A001.a.2.a.2,  6A001.a.2.a.5, 
6A001.a.2.b,  6A001.a.2.e.,  6A002.a.l.c, 
6A008.1.3,  6B008,  6D003.a;  (b) 
Equipment  controlled  by  6A001.a.2.c  or 
6A001.a.2.f  when  specially  designed  for 
real  time  applications;  or  (c)  "Software" 
controlled  by  6D001  and  specially 
designed  for  the  "development"  or 
"production"  of  equipment  controlled 
by  6A008.1.3  or  6B008. 

List  of  Items  Controlled 

Unit:  N/A 


Related  Controls:  "Technology" 
according  to  the  General  Technology 
Note  for  the  "development"  of  the 
following  commodities  is  subject  to  the 
export  licensing  authority  of  the 
Department  of  State,  Office  of  Defense 
Trade  Controls  (22  CFR  part  121): 
"Space  qualified"  (1.)  Components  for 
optical  systems  defined  in  6A004.C  and 
optical  control  equipment  defined  in 
6A004.d.l.;  (2.)  Solid-state  detectors 
defined  in  6A002.a.l,  "imaging  sensors" 
(e.g.,  "monospectral  imaging  sensors" 
and  "multispectral  imaging  sensors") 
defined  in  6A002.b.2.b.l,  and 
cryocoolers  defined  in  6A002.d.l  imless 
on  or  after  September  23,  2002,  the 
Department  of  State  issues  a  commodity 
jurisdiction  determination  assigning  the 
export  licensing  authority  to  the 
Department  of  Conunerce,  Bureau  of 
Industry  and  Security.  See  also  6E101, 
6E201,and6E991. 

Related  Definitions:  N/A 

Items: 

The  list  of  items  controlled  is 
contained  in  the  ECCN  heading. 

6E002    "Technology"  According  to 
the  General  Technology  Note  for  the 
"Production"  of  Equipment  or 
Materials  Controlled  by  6A  (Except 
6A018,  6A991,  6A992,  6A994,  6A995, 
6A996,  6A997  or  8A998),  SB  (Except 
6B995)  or  6C  (Except  6C992  or  6C994). 

License  Requirements 

Reason  for  Control:  NS,  MT,  NP,  RS, 
AT,  CC,  UN 


Control(s) 


NS  applies  to  'lechnology" 
for  equipment  controlled 
by  6A001  to  6A008. 
6B004  to  6B008.  or 
6C002  to  6C005. 

MT  applies  to  'lechnology" 
for  equipment  controlled 
by  6A002,  6A007, 
6A008,  6A102,  6A107, 
6A108,  6B008.  or  66108 
for  MT  reasons. 

NP  applies  to  "technology" 
for  equipment  controlled 
by  6A003,  6A005, 
6A202.  6A203,  6A205, 
6A225  or  6A226  for  NP 
reasons. 

RS  applies  to  'lechnology" 
for  equipment  controlled 
by6A002.a.1.  .a.2,  .a.3, 
.0  or  .e,  6A003.b.3  or 
.b.4.  or6A008.j.1. 

CC  applies  to  'lechnology" 
for  equipment  controlled 
by  6A002  for  CC  rea- 
sons. 

AT  applies  to  entire  entry  .. 


Country  chart 


NS  Column  1. 


MT  Column  1. 


NP  Column  1 . 


RS  Column  1. 


CC  Column  1. 


AT  Column  1. 


Control(s) 


UN  applies  to  'lechnology" 
for  equipment  controlled 
by  6A002  or  6A003  for 
UN  reasons. 


Country  chart 


Rwanda;  Fed- 
eral Republic 
of  Yugoslavia 
(Sert>ia  and 
Montenegro) 


License  Requirement  Notes:  See 
§  743.1  of  the  EAR  for  reporting 
requirements  for  exports  under  License 
Exceptions. 

License  Exceptions 

aV:  N/A 

TSR:  Yes,  except  for  the  following: 

(1)  Items  controlled  for  MT  reasons; 

(2)  "Technology"  for  commodities 
controlled  by  6A002.e,  6A004.e, 
6A0Q8.J.1;  or 

(3)  Exports  or  reexports  to 
destinations  outside  of  Austria, 
Belgium,  Canada,  Deimiark,  Finland. 
France,  Germany,  Greece,  Ireland,  Italy, 
Japan,  Luxemboiug,  the  Netherlands, 
Portugal,  Spain,  Sweden,  or  the  United 
Kingdom  of  "technology"  for  the 
"development"  of  the  following:  (a) 
Items  controlled  by  6A001.a.2.a.l, 
6A001.a.2.a.2,  6A001.a.2.a.5, 
6A001.a.2.b,  and  6A001.a.2.c;  and  (b) 
Equipment  controlled  by  6A001.a.2.e 
and  6A001.a.2.f  when  specially 
designed  for  real  time  applications;  or 
(c)  "Software"  controlled  by  6D001  and 
specially  designed  for  the 
"development"  or  "production"  of 
equipment  controlled  by  6A002.a.l.c,     "^ 
6A008.1.3  or  6B008. 

List  of  Items  Controlled 

Unit:  N/A 

Related  Controls:  "Technology" 
according  to  the  General  Technology 
Note  for  the  "production"  of  the 
following  commodities  is  subject  to  the 
export  licensing  authority  of  the 
Department  of  State,  Office  of  Defense 
Trade  Controls  (22  CFR  part  121)  when 
intended  for  use  on  a  satellite:  "Space 
qualified"  (1.)  Components  for  optical 
systems  defined  in  6A004.C  and  optical 
control  equipment  defined  in 
6A004.d.l.;  (2.)  Solid-state  detectors 
defined  in  6A002.a.l,  "imaging  sensors" 
(e.g.,  "monospectral  imaging  sensors" 
and  "miUtispectral  imaging  sensors") 
defined  in  6A002.b.2.b.l,  and 
cryocoolers  defined  in  6A002.d.l  unless 
on  or  after  September  23,  2002,  the 
"  Department  of  State  issues  a  commodity 
jurisdiction  determination  assigning  the 
export  licensing  authority  to  the 
Department  of  Commerce,  Bureau  of 
Industry  and  Security.  See  also  6E992. 

Related  Definitions:  N/A 

Items: 

The  list  of  items  controlled  is 
contained  in  the  ECCN  heading. 
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6E991    "Technology"  fior  the 
"Development",  "Production"  or  "Use" 
Equipment  Controlled  by  6A991, 
6A996,  6A997,  or  6A998. 

License  Requirements 

Reason  for  Control:  RS,  AT 


Control(s) 

Country  chart 

RS  applies  to  'lechnology" 

RS  Column  1 . 

for  equipment  controlled 

by  6A998.b. 

AT  applies  to  entire  entry 

AT  Column  1. 

except  'lechnology"  for 

equipment  controlled  by 

6A991. 

AT  applies  to  'lechnology" 

AT  Column  2. 

for  equipment  controHed 

by6A991. 

License  Exceptions 

aV:  N/A. 
TSR:  N/A. 

List  of  Items  Controlled 

Unit:  N/A. 

Related  Controls:  N/A. 
Related  Definitions:  N/A. 
Items: 

The  list  of  items  controlled  is 
contained  in  the  ECCN  heading. 

Dated:  September  12,  2002. 
Matthew  S.  Borman, 
Deputy  Assistant  Secretary  for  Export 
Administration. 

(FR  Doc.  02-23713  Filed  9-20-02;  8:45  am) 
BAJJNG  code  3S10-^3-P    ' 


DEPARTMENT  OF  STATE 

22  CFR  Part  121 

[Public  Notice  (4126)] 

Amendments  of  ttie  United  States 

Munitions  List 

t 

AGENCY:  Department  of  State. 
action:  Final  rule. 

SUMMARY:  The  Department  of  State  is 
revising  Category  XV — Spacecraft 
Systems  and  Associated  Equipment — of 
the  U.S.  Munitions  List  (USML).  This 
regulation  clarifies  that  certain  "space 
qualified"  items  are  covered  by  the 
USML  within  the  International  Traffic 
in  Arms  Regulations  (ITAR). 
EFFECTIVE  DATE:  September  23,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Ann  Ganzer,  Office  of  Defense  Trade 
Controls,  Department  of  State, 
Telephone  202-663-27009  or  FAX  202- 
261-8199.  ATTN:  Regulatory  Change, 
USML  Part  121,  Category  XV. 
SUPPLEMENTARY  INFORMATION:  The 
Departments  of  Commerce,  Defense, 
State  and  the  National  Security  staff 


recently  completed  a  review  of  licensing 
jiuisdiction  for  "space  qualified"  items. 
This  amendment  specifies  the  relevant 
details  and  technical  parameters 
associated  with  those  "space  qualified" 
items  covered  by  Category  XV- 
Spacecraft  Systems  and  Asso<iiated 
Equipment  of  the  USML,  which  are 
imder  the  jurisdiction  of  the  Department 
of  State.  The  Department  of  Commerce 
will  also  be  publishing  a  final  rule 
addressiug  which  "space  qualified" 
items  are  covered  by  the  Commerce 
Control  List  (CCL).  Consequently,  this 
will  permit  State  to  resume  responding 
to  requests  for  commodity  jurisdiction 
determinations  related  to  space 
technology,  which  have  been  deferred 
pending  inter-agency  agreement  on  the 
broader  question  of  which  agency  has 
jurisdiction  over  which  "space 
qualified*'  items. 

This  aniendment  involves  a  foreign 
affairs  function  of  the  United  States  and, 
therefore,  is  not  subject  to  the 
procedures  required  by  5  U.S.C.  553  and 
554.  It  is  exempt  from  review  under 
Executive  Order  12866;  but  has  been 
reviewed  internally  by  the  Department 
of  State  to  ensure  consistency  with  the 
purposes  thereof  This  rule  does  not 
require  analysis  under  the  Regulatory 
Flexibility  Act  or  the  Unfunded 
Mandates  Reform  Act.  It  has  been  found 
not  to  be  a  major  rule  within  the 
meaning  of  the  Small  Business 
Regulatory  Enforcement  Act  of  1966.  It 
will  not  have  substantial  direct  effects 
on  the  States,  the  relationship  between 
the  National  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  section  6  of  Executive 
Order  13132,  it  is  determined  that  this 
rule  does  not  have  sufficient  federalism 
implications  to  warrant  application  of 
Executive  Orders  Nos.  12372  and  13123. 
However,  affected  U.S.  persons  are 
invited  to  submit  written  comments  to 
the  Department  of  State,  Office  of 
Defense  Trade  Controls,  ATTN:  Ann 
Ganzer,  Regulatory  Change,  USML  Part 
121,  Category  XV,  12th  Floor,  SA-1. 
Washington,  DC  20522-0112. 

List  of  Subjects  in  22  CFR  Part  121 

Arms  and  munitions.  Exports. 

Accordingly,  for  the  reasons  set  forth 
above.  Title  22,  Chapter  I,  Subchapter 
M,  Part  121,  is  amended  as  follows: 

PART  121— THE  UNITED  STATES 
MUNITIONS  UST 

1.  The  authority  citation  for  Part  121 
continues  to  read  as  follows: 

Authority:  Sec.  2,  38,  and  71.  Pub.  L.  90- 
629,  90  Stat.  744  (22  U.S.C.  2752,  2278, 


2797):  E.O.  11958,  42  FR  4311;  3  CFR.  1977 
Comp.  p.  79;  22  U.S.C.  2658;  Pub.  L.  105- 
261, 112  Stat.  1920. 

2.  In  §  121.1,  Category  XV— Spacecraft 
Systems  and  Associated  Equipment  is 
amended  by  revising  paragraph  (e)  to 
read  as  follows: 

}121.1    Qeneral.  The  United  StatM 
Munitions  List 


Category  XV — Spacefiraft  Systems  and 
Associated  Equipment 

***** 

(e)  All  specifically  designed  or 
modified  systems  or  subsystems, 
components,  parts,  accessories, 
attachments,  and  associated  equipment 
for  the  articles  in  this  category, 
including  the  articles  identified  in 
section  1516  of  Public  Law  105-261: 
satellite  fuel,  ground  support 
equipment,  test  equipment,  payload 
adapter  or  interface  hardware, 
replacement  parts,  and  non-embedded 
solid  propellant  orbit  transfer  engines 
(see  also  Categories  IV  and  V  in  this 
section). 

Note:  This  coverage  by  the  U.S.  Munitions 
List  does  not  include  the  following  unless 
specifically  designed  or  modified  for  military 
application  (see  §  120.3  of  this  subchapter): 
(For  controls  on  these  items  see  the  Export 
Administration  Regulations,  Commerce 
Control  List  (15  CFR  Parts  730  through  799).) 

(1)  Space  qualified  travelling  wave 
tubes  (also  known  as  helix  tubes  or 

TWTs),  microwave  solid  state 
amplifiers,  microwave  assemblies,  and 
travelling  wave  tube  amplifiers 
operating  at  frequencies  equal  to  or  less 
than  3lGHz. 

(2)  Space  qualified  photovoltaic 
arrays  having  silicon  cells  or  having 
single,  dual,  triple  junction  solar  cells 
that  have  gallium  arsenide  as  one  of  the 
junctions. 

(3)  Space  qualified  tape  recorders. 

(4)  Atomic  frequency  standards  that 
are  not  space  qualified. 

(5)  Space  qualified  data  recorders. 

(6)  Space  qualified 
telecommunications  systeiQS, 
equipment  and  components  not 
designed  or  modified  for  satellite  uses. 

(7)  Technology  required  for  the 
development  or  production  of 
telecommunications  equipment 
specifically  designed  for  non-satellite 
uses. 

(8)  Space  qualified  focal  plane  arrays 
having  more  than  2048  elements  per 
array  and  having  a  peak  response  in  the 
wavelength  range  exceeding  300nm  but 
not  exceeding  900nm. 
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(9)  Space  qualified  laser  radar  or  Light        Dated:  August  22, 2002. 
Detection  and  Ranging  (LIDAR)  John  R.  Bolton. 

equipment.  Under  Secretary,  Anns  Control  and 


f 


International  Security,  Department  of  State. 
(FR  Doc.  02-23714  Filed  9-20-02;  8:45  am] 

BILLING  CODE  4710-2S-P 


o    F=^ 
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Department  of 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 

Families 

[Program  Announcement  Kto.  93612-2003] 

Administration  for  Native  Americans: 
Availability  of  Rnancial  Assistance 

agency:  Administration  for  Native 
Americans  ACF,  HHS. 
ACTION:  Announcement  of  availability  of 
competitive  financial  assistance  for 
projects  in  competitive  areas 
administered  by  the  Administration  for 
Native  Americans  for  American  Indians, 
Native  Hawaiians,  Alaska  Natives  and 
Native  American  Pacific  Islanders. 

summary:  The  Administration  for 

Native  Americans  (ANA)  announces  the 
anticipated  availability  of  fiscal  year 
2003  funds  in  two  competitive  areas: 
Area  (1)  Social  and  Economic 

Development  Strategies  (SEDS) — 

closing  dates  are  January  17,  2003; 

and  May  2,  2003. 
Area  (2)  Social  and  Economic 

Development  Strategies  for  Alaska 

Natives  (AK-SEDS)— closing  date  is 

May  2.  2003. 

Financial  assistance  provided  by  ANA 
in  support  of  projects  in  these  two  areas 
is  intended  to  promote  the  goal  of  self- 
sufficiency  for  Native  Americans.  The 
printed  Federal  Register  notice  is  the 
only  official  program  announcement. 
Although  all  reasonable  efforts  are  taken 
to  assure  that  the  files  on  the  ANA 
World  Wide  Web  Page  containing 
electronic  copies  of  this  Program 
Announcement  are  accurate  and 
complete,  they  are  provided  for 
information  only.  The  applicant  bears 
sole  responsibility  to  assure  that  the 
copy  downloaded  and/or  printed  from 
any  other  source  is  accurate  and 
complete.  Copies  of  this  program 
announcement  and  many  of  the 
required  forms  may  be  obtained 
electronically  at  the  ANA  World  Wide 
Web  address  http://www.acf.hhs.gov/ 
progmms/ana/. 

FOR  FUTHER  INFORMATION  CONTACT: 
Contact  the  ANA  Applicant  Help  Desk 
at  202-690-7776  or  toll  fi-ee  at  1-877- 
922-9262  for  assistance. 
SUPPLEMENTARY  INFORMATION: 

Introduction  and  Purpose 

The  purpose  of  this  program 
announcement  is  to  announce  the 
anticipated  availability  of  fiscal  year 
2003  funds,  authorized  under  the  Native 
American  Programs  Act  of  1974  (Act),  as 
amended,  to  promote  the  goal  of  social 
and  economic  self-sufficiency  for 
American  Indians,  Alaska  Natives, 
Native  Hawaiians,  and  Native  American 


Pacific  Islanders  in  two  competitive 
areas.  Funding  authorization  is 
provided  under  sections  803(a),  of  the 
Native  American  Programs  Act  of  1974, 
as  amended  (Pub.  L.  93-644, 88  Stat. 
2324,  42  U.S.C.  2991b). 

The  Administration  for  Native 
Americans  assists  eligible  applicants  for 
the  two  competitive  areas  to  undertake 
12  to  36  month  development  projects 
that  are  part  of  long-range 
comprehensive  plans  to  move  toward 
governance,  social,  and/or  economic 
self-sufiiciency. 

In  order  to  streamline  the  application 
process  for  eligible  applicants  under 
two  competitive  areas,  ANA  is  issuing  a 
single  program  annoimcement  for  fiscal 
year  2003  funds.  Information  regarding 
ANA's  mission,  policy,  goals, 
application  requirements,  review 
criteria  and  closing  dates  for  the  two 
competitive  areas  are  included  in  this 
announcement. 

The  Administration  for  Native 
Americans  promotes  the  goal  of  self- 
sufficiency  in  Native  American 
commimities  primarily  through  Social 
and  Economic  Development  Strategies 
(SEDS)  projects.  This  program 
announcement  is  being  issued  in 
anticipation  of  the  appropriation  of 
funds  for  fiscal  year  2003  and  the 
availability  of  funds  for  these 
competitive  areas  is  contingent  upon 
siifficient  final  appropriations.  Proposed 
projects  are  reviewed  on  a  competitive 
basis  against  the  specific  evaluation 
criteria  presented  under  each 
competitive  area  in  this  annoimcement. 

Notice:  Orgahizations  from  Palau  are  no 
longer  eligible  for  assistance  under  ANA 
programs.  See  Part  II.  Section  D:  Eligible 
Applicants  for  additional  information. 

White  House  Initiatives:  In  support  of 
the  executive  order  on  Asian  American 
and  Pacific  Islanders,  ANA  encourages 
greater  participation  from  Hawaiian  and 
Pacific  Islander  communities.  Executive 
Order  on  People  with  Disabilities 
encourages  all  communities  to  address 
the  needs  of  people  with  disabilities  in 
all  programs  in  accordance  with  the 
Americans  with  Disabilities  Act  (ADA). 
ANA  encourages  all  Native 
communities  to  address  the  needs  of 
People  with  Disabilities  in  all  aspects  of 
their  programs.  ANA  also  encourages 
greater  participation  from  Native 
organizations  serving  People  with 
Disabilities. 

Departmental  Initiatives:  In  FY  2003, 
a  special  emphasis  is  announced  for 
incorporating  capacity-building  for 
tribes  who  are  operating  or  plan  to 
operate  Tribal  Child  Support 
Enforcement  programs  either  solely  or 
in  conjunction  with  a  tribal  TANF 
program.  As  a  part  of  a  tribal  social 


development  project,  capacity  building 
can  include  cooperative  agreements 
with  States  to  deliver  critical  elements 
of  a  comprehensive  child  support 
program  or  such  capacity-building  of 
tribal  governments  to  run  solely  tribal 
programs  with  no  cooperative 
agreement  with  a  state. 

The  Division  of  Children  and  Families 
has  several  initiatives  that  support  and 
foster  strong  families  and  healUiy 
commimities.  Four  of  those  initiatives 
the  ANA  is  particularly  interested  in  are 
access  for  faith-based  and  community 
programs,  support  for  rural 
communities,  prevention  and 
intervention  services  for  youth,  and  the 
promotion  of  healthy  relationships  and 
strengthening  families. 

Faith-based  and  Community 
Initiative:  Such  organizations  are 
eligible  entities  when  they  meet  the 
ANA  eligibility  criteria. 

Healthy  Relationships  and 
Strengthening  Families  Initiative: 
Because  of  the  lienefits  of  marriage  for 
children,  adults,  and  society,  ANA  is 
interested  in  promoting  healthy 
marriage  and  responsible  fatherhood 
among  the  populations  it  serves.  The 
funds  may  be  used  to  provide  premarital 
programs  and  marriage  education  and 
enrichment  programs  to  couples.  These 
programs  should  provide  the  knowledge 
and  skills  necessary  to  form  and  sustain 
a  healthy  marriage.  It  may  be 
appropriate  to  develop  partnerships 
with  other  agencies  and  organizations 
that  have  experience  in  the  field  of 
marriage  education,  preparation  and 
enrichment. 

This  program  aimouncement  consists 
of  three  parts. 

Part  I.  ANA  Policy  and  Goals 

Provides  general  information  about 
ANA's  policies  and  goals  for  these  two 
competitive  areas.  This  section  contains 
information  pertaining  to  all  applicants. 

Part  II.  ANA  Competitive  Areas 

Describes  the  competitive  areas  under 
which  ANA  is  requesting  applications: 

Competitive  Area  (1):  Governance, 
Social  and  Economic  Development 
(SEDS);  Competitive  Area  (2): 
Governance,  Social  and  Economic 
Development  (AK-SEDS)  for  Alaska 
Natives. 

Each  competitive  area  includes  the 
following  sections,  which  provide 
information  to  be  used  to  develop  an 
application: 

A.  Purpose  and  Availability  of  Funds 

B.  Background 

C.  Proposed  Projects  To  Be  Funded 

D.  Eligible  Applicants 
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E.  Grantee  Share  of  the  Project 

F.  Review  Criteria 

G.  Application  Due  Date(s) 
H.  Contact  Information 

Part  HI.  General  Application 
Information  and  Guidance 

Provides  important  information  and 
guidance  that  applies  to  all  competitive 
areas  and  must  be  taken  into  account  in 
developing  an  application  for  either  of 
the  two  competitive  areas. 

A.  Definitions 

B.  Activities  That  Cannot  Be  Funded 

C.  Multi-Year  Projects 

D.  Intergovernmental  Review  of  Federal 
Programs 

E.  The  Application  Process 

F.  The  Review  Process 

G.  General  Guidance  to  Applicants 
H.  Paperwork  Reduction  Act  of  1995 
I.  Deadlines 

Part  I— ANA  Policy  and  Goals 

The  mission  of  the  Administration  for 
Native  Americans  (ANA)  is  to  promote 
the  goal  of  social  and  economic  self- 
sufficiency  for  American  Indians, 
Alaska'Natives,  Native  Hawaiians,  and 
other  Native  American  Pacific  Islanders. 

The  Administration  for  Native 
Americans  believes  that  a  Native 
American  community  is  self-sufficient 
when  it  can  generate  and  control  the 
resources  necessary  to  meet  its  social 
and  economic  goals,  and  the  needs  of  its 
members. 

The  Administration  for  Native 
Americans  also  believes  that  the 
responsibility  for  achieving  self- 
sufficiency  resides  with  the  governing 
bodies  of  Indian  tribes.  Alaska  Native 
villages,  and  in  the  leadership  of  Native 
American  groups.  A  community's 
progress  toward  self-sufficiency  is  based 
on  its  efforts  to  plan,  organize,  and 
direct  resources  in  a  comprehensive 
manner,  which  is  consistent  with  its 
established  long-range  goals. 

The  Administration  for  Native 
Americans'  policy  is  based  on  three 
interrelated  goals: 

1.  Governance:  To  assist  tribal  and 
Alaska  Native  village  governments. 
Native  American  institutions,  and  local 
leadership  to  exercise  local  control  and 
decision-making  over  their  resources. 

2.  Social  Development:  To  support 
local  access  to,  control  of,  and 
coordination  of  services  and  programs 
which  safeguard  the  health,  well-being 
and  culture  of  people,  provide  support 
services  and  training  so  people  can 
work,  and  which  are  essential  to  a 
thriving  and  self-sufficient  community 
in  the  spirit  of  respect  for  indigenous 
peoples'  cultural  and  intellectual 
property  rights. 

3.  Economic  Development:  To  foster 
the  development  of  stable,  diversified 


local  economies  and  economic  activities 
that  will  provide  jobs  and  promote 
economic  well  being. 

Applicants  must  comply  with  the 
following  ANA  administrative  policies: 

•  ANA  continues  a  variety  of 
requirements  directed  towards  enforcing 
its  policy  that  an  eligible  grant  recipient 
tnay  only  have  one  active  ANA  grant 
awarded  from  a  competitive  area  at  any 
time.  Therefore,  while  eligible 
applicants  may  compete  for  a  grant  in 
each  of  the  competitive  areas,  an 
applicant  may  only  submit  one 
application  per  competitive  area  and  no 
applicant  may  receive  more  than  one 
grant  in  each  competitive  area, 
including  any  existing  ANA  grant.  In 
addition,  an  Alaska  Native  entity  may 
not  submit  an  application  under  both 
Competitive  Areas  1  and  2  for  the  May 
closing  date.  Alaska  Native  entities  may 
receive  a  grant  under  either  competitive 
area  1  or  2,  but  not  under  both. 

•  Current  grantees  whose  project 
period  extends  beyond  September  29, 
2003,  or  who  have  requested  an 
extension  of  the  project  period  beyond 
that  date,  are  not  eligible  to  apply  for  a 
grant  under  the  same  program  area.  The 
Project  Period  is  noted  in  Block  9  of  the 
Financial  Assistance  Award  document. 

•  Applicants  for  any  competitive  area 
may  propose  12  to  36  month  projects. 

•  Applicants  must  describe  a  locally 
determined  strategy  to  carry  out  a 
proposed  project  with  fundable 
objectives  and  activities. 

•  Local  long-range  planning  must 
consider  the  maximum  use  of  all    - 
available  resources,  how  the  resources 
will  be  directed  to  development 
opportunities,  and  present  a  strategy  for 
overcoming  the  local  issues  that  hinder 
movement  toward  self-sufficiency  in  the 
community. 

•  An  application  firom  a  Tribe,  Alaska 
Native  Village  or  Native  American 
organization  must  be  from  the  governing 
body. 

•  ANA  will  not  accept  applications 
fi'om  tribal  components,  which  are 
tribally  authorized  divisions  of  the  tribe, 
unless  the  application  includes  a  Tribal 
resolution  which  clearly  demonstrates 
the  Tribe's  support  of  the  project  and 
the  Tribe's  understanding  that  the 
applicant's  project  supplants  the  Tribe's 
authority  to  submit  an  application 
under  that  specific  competitive  area 
both  for  the  current  competition  and  for 
the  duration  of  the  approved  project 
period,  should  the  appUcation  be 
funded. 

•  Under  each  competitive  area,  ANA 
will  accept  only  one  application  that 
serves  or  impacts  a  reservation.  Tribe,  or 
Native  American  community. 


•  For  the  May  closing,  applications 
for  SEDS  grants  from  Alaska  Native 
entities  may  be  submitted  under  either 
Competitive  Area  1  or  Competitive  Area 
2,  but  not  both. 

•  Any  non-profit  organization 
submitting  an  application  must  submit 
proof  of  its  non-profit  status  in  the 
application  at  the  time  of  submission, 
llie  non-profit  agency  can  accomplish 
this  by  (1)  Providing  a  copy  of  the 
applicant's  listing  in  the  Internal 
Revenue  Service's  (IRS)  most  recent  list 
of  tax  exempt  organizations  described  in 
Section  501(c)(3)  of  the  IRS  code  or  (2) 
providing  a  copy  of  the  currentiy  valid 
IRS  tax  exemption  certificate,  or  (3) 
providing  a  copy  of  the  articles  of 
incorporation  bearing  the  seal  of  the 
State  or  federally-recognized  Tribe  in 
which  the  corporation  or  association  is 
domiciled.  Organizations  incorporating 
in  American  Samoa  are  cautioned  that 
the  Samoan  government  relies 
exclusively  upon  IRS  determinations  of 
non-profit  status;  therefore,  articles  of 
incorporation  approved  by  the  Samoan 
government  do  not  establish  non-profit 
status  for  these  oraanizations  for  the 
purpose  of  eligibility  for  ANA  funds. 

•  An  applicant,  other  than  a 
Federally-recognized  tribe  or  an  Alaska 
Native  Village  government,  proposing  a 
project  benefiting  Native  Americans 
must  provide  assurance  that  its  duly 
elected  or  appointed  board  of  directors 
is  representative  of  the  community 
identified  to  be  served.  To  establish 
compliance  with  the  requirement, 
applicants  should  provide  information 
establishing  that  at  least  a  majority  of 
the  individuals  serving  on  the  non- 
profit's governing  board  fall  into  one  or 
more  of  the  following  categories:  (1)  A 
current  or  past  member  of  the 
community  to  be  served;  (2)  a 
prospective  participant  or  beneficiary  of 
the  project  to  be  funded;  or  (3)  have  a 
cultural  relationship  with  the 
community  to  be  served. 

•  An  applicant  must  provide  a  20% 
non-federal  share  match  of  the  approved 
project  costs. 

•  An  applicant  must  submit  an 
itemized  budget  detailing  the 
applicant's  Federal  and  non-Federal 
share  with  source(s)  cited. 

•  A  request  for  a  waiver  of  the  non- 
Federal  share  requirement  may  be 
submitted  in  accordance  with  45  CFR 
1336.50(b)(3)  of  the  Native  American 
Program  Regulations.  Applications 
originating  from  American  Samoa, 
Guam,  or  the  Commonwealth  of  the 
Northern  Mariana  Islands  are  covered 
under  section  501(d)  of  Public  Law  95- 
134,  as  amended  (48  U.S.C.  1469a) 
under  which  HHS  waives  any 
requirement  for  matching  funds  under 
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$200,000  (including  in-kind 
contributions).  Therefore,  for  the  ANA 
grants  under  these  announced  programs, 
no  match  is  required  for  grants  to  these 
insular  areas. 

Part  n — ANA  Competitive  Areas 

The  competitive  areas  imder  this  Part 
describe  ANA's  funding  authorities, 
priorities,  special  initiatives,  special 
application  requirements,  and  review 
criteria.  The  standard  requirements 
necessary  for  each  application,  as  well 
as  standard  ANA  program  guidance  and 
technical  guidance  are  described  in  Part 
in  of  this  announcement. 

Competitive  Area  (1):  Social  and 
Economic  Development  Strategies 
(SEDS)  Projects 

A.  Purpose  and  Availability  of  Funds 

This  competitive  area  promotes  the 
goal  of  social  and  economic  self- 
sufficiency  for  American  Indians, 
Alaska  Natives,  Native  Hawaiians,  and 
Native  American  Pacific  Islanders 
through  locally  developed  social  and 
economic  development  strategies 
(SEDS).  Approximately  $20  millioA  of 
financial  assistance  is  anticipated  to  be 
available  imder  this  priority  area  for 
governance,  social,  and  economic 
development  projects.  ANA  anticipates 
awarding  approximately  150 
competitive  grants  ranging  from  $50,000 
to  $1,000,000. 

B.  Background 

A  community's  movement  toward 
self-sufficiency  could  be  jeopardized  if 
a  careful  balance  between  governmental, 
social  and  economic  development  is  not 
maintained.  For  example,  expansion  of 
social  services,  without  providing 
opportimities  for  employment  and 
economic  development,  could  lead  to 
dependency  on  social  services. 
Conversely,  inadequate  support  services 
and  training  could  seriously  impede 
productivity  and  local  economic 
development.  Additionally,  the 
necessary  infrastructures  must  be 
developed  or  expanded  at  the 
community  level  to  support  social  and 
economic  development  and  growth.  In 
designing  their  social  and  economic 
development  strategies,  ANA 
encourages  an  applicant  to  use  or 
leverage  all  available  human,  natural, 
financial,  and  physical  resources.  ANA 
encourages  the  development  and 
maintenance  of  comprehensive  strategic 
plans,  which  are  an  integral  part  of 
attaining  and  supporting  the  balance 
necessary  for  successful  activities  that 
lead  to  self-sufficiency. 

ANA  assists  tribal  and  village 
governments,  and  Native  American 
organizations,  in  their  efforts  to  develop 


and  implement  community-based,  long- 
term  governance,  social,  and  economic 
development  strategies.  These  strategies 
must  promote  the  goal  of  self- 
sufficiency  in  local  communities.  The 
SEDS  approach  is  based  on  ANA's 
program  goals  and  incorporates  two 
fundamental  principles: 

1.  The  local  community  and  its 
leadership  are  responsible  for 
determining  goals,  setting  priorities,  and 
planning  and  implementing  programs 
aimed  at  achieving  those  goals.  The 
local  community  is  in  the  best  position 
to  apply  its  own  cultural,  political,  and 
socio-economic  values  to  its  long-term 
strategies  and  programs. 

2.  Governance  and  social  and 
economic  development  are  interrelated. 
In  order  to  move  toward  self-sufficiency, 
development  in  one  area  should  be 
balanced  with  development  in  the 
others.  Consequently,  comprehensive 
development  strategies  should  address 
all  aspects  of  the  governmental, 
economic,  and  social  infrastructures 
needed  to  promote  self-sufficient 
commimities. 

These  definitions  should  be  kept  in 
mind  as  a  local  social  and  economic 
development  strategy  is  developed  as 
part  of  a  grant  application.  ANA's  SEDS 
policy  uses  the  following  definitions: 

Governmental  infrastructure  includes 
the  constitutional,  legal,  and 
administrative  development  requisite 
for  independent  governance. 

Social  infrastructure  includes  those 
components  through  which  health, 
economic  well  being  and  culture  are 
maintained  within  the  community  and 
that  support  governance  and  economic 
goals. 

Economic  infrastructure  includes  the 
physical,  commercial,  technological, 
industrial  and/or  agricultural 
components  necessary  for  a  functioning 
local  economy,  which  supports  the  life- 
style, embraced  by  the  Native  American 
community. 

C.  Proposed  Projects  To  Be  Funded 

This  section  provides  descriptions  of 
activities,  which  are  consistent  with  the 
SEDS  philosophy.  Proposed  activities 
should  be  tailored  to  reflect  the 
governance,  social  and  economic 
development  needs  of  the  local 
community  and  should  be  consistent 
and  supportive  of  the  proposed  project 
objectives.  The  types  of  projects  which 
ANA  may  fund  include,  but  are  not 
limited  to,  the  following: 

Governance 

•  Improvements  in  the  governmental, 
judicial  and/or  administrative 
infrastructures  of  tribal  and  village 
governments  (such  as  strengthening  or 


streamlining  management  procedures  or 
the  development  of  tribal  court 
systems); 

•  Increasing  the  ability  of  tribes, 
villages,  and  Native  American  groups 
and  organizations  to  plan,  develop,  and 
administer  a  comprehensive  program  to 
support  commimity  social  and 
economic  self-sufficiency  (including 
strategic  planning); 

•  Increasing  awareness  of  and 
exercising  the  legal  rights  and  benefits 
to  which  Native  Americans  are  entitled, 
either  by  virtue  of  treaties,  the  Federal 
trust  relationship,  legislative  authority, 
executive  orders,  administrative  and 
court  decisions,  or  as  citizens  of  a 
particular  state,  territory,  of  the  United 
States; 

•  Status  clarification  activities  for 
Native  groups  seeking  Federal  tribal 
recognition.  Activities  such  as 
performing  research,  responding  to 
deficiencies  cited  by  the  Bureau  of 
Acknowledgment  and  Research  (BAR) 
or  any  other  function  necessary  to 
submit  a  petition  for  Federal 
acknowledgment  to  the  Department  of 
Interior.  Applicants  should  submit  a 
copy  of  their  Letter  of  Intent  to  Petition 
and  indicate  their  progress  within  the 
BIA  process;  and 

•  Development  of  and/or 
amendments  to  tribal  constitutions, 
court  procedures  and  functions,  by-laws 
or  codes,  and  council  or  executive 
branch  duties  and  functions. 

Economic  Development 

•  Development  of  a  community 
economic  infrastructure  that  will  result 
in  businesses,  jobs,  and  an  economic 
support  structure; 

•  Establishment  or  expansion  of 
businesses  and  jobs  in  areas  such  as 
tourism,  specialty  agriculture,  energy 
development,  light  and/or  heavy 
manufacturing,  technology  and  Internet 
activities,  fabrication  and  construction 
companies,  housing  and  fisheries  or 
aqua-ciUture 

•  Stabilizing  and  diversifying  a 
Native  community's  economic  base 
through  business  development  and 
enterprise  zone  ventures. 

Social  Development 

•  Enhancing  tribal  capabilities  to 
design  or  administer  programs  aimed  at 
strengthening  the  social  environment 
desired  by  the  local  community; 

•  Developing  local  and  intertribal 
models  related  to  comprehensive 
planning  and  delivery  of  services; 

•  Developing  programs  or  activities  to 
preserve  and  enhance  tribal  heritage  and 
culture;  and 

•  Establishing  programs,  which 
involve  extended  families  or  tribal 
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societies  in  activities  that  strengthen 
cultural  identity  and  promote  strong 
relationships  and  healthy  community 
development. 

Other  SEDS  Relationships.  ANA 
encourages  projects  designed  to  use  the 
SEDS  approach  to  help  achieve  current 
initiatives  and  priorities  of  the 
Administration  for  Children^d 
Families  that  are  to:  ^ 

•  Address  welfare  reform  initiatives 
such  as  moving  families  to  work. 

•  Help  ensure  child  support  from 
both  parents. 

•  Create  access  to  affordable  childcare 
for  low  income  working  families. 

•  Reach  and  help  enroll  children  in 
quality  pre-school  programs  to  promote 
full  development,  including  Head  Start, 
Early  Head  Start  and  Child  Care. 

•  Provide  safety,  permanency  and 
well-being  for  children  and  double  the 
number  of  adoptions  from  the  public 
child  welfare  system. 

D.  Eligible  Applicants 

Applications  from  the  Republic  of 
Palau  are  no  longer  eligible  for 
assistance  under  ANA  programs.  Palau 
ceased  to  be  a  Trust  Territory  of  the 
United  States  by  virtue  of  the  compact 
of  Free  Association  Act. 

The  following  are  eligible  to  apply 
under  this  competitive  area: 

•  Federally  recognized  Indian  Tribes; 

•  Consortia  of  Indian  Tribes; 

•  Incorporated  non-federally 
recognized  Tribes; 

•  mcorporated  non-profit  multi- 
purpose community-based  Indian 
organizations; 

•  Urban  Indian  Centers; 

•  National  or  regional  incorporated 
non-profit  Native  American 
organizations  with  Native  American 
community-specific  objectives; 

•  Alaska  Native  villages  as  defined  in 
the  Alaska  Native  Claims  Settlement  Act 
(ANCSA)  and/or  non-profit  village 
consortia; 

•  Incorporated  nonprofit  Alaska 
Native  multi-purpose  community-based 
organizations; . 

•  Nonprofit  Alaska  Native  Regional 
Corporations/ Associations  in  Alaska 
with  village  specific  projects; 

•  Nonprofit  Native  organizations  in 
Alaska  with  village-specific  projects; 

•  Public  and  nonprofit  private 
agencies  serving  Native  Hawaiians  (The 
populations  served  may  be  located  on 
these  islands  or  on  the  continental 
United  States); 

•  Public  and  nonprofit  private 
agencies  serving  native  peoples  frurn 
Guam,  American  Samoa,  or  the 
Commonwealth  of  the  Northern  Mariana 
Islands.  (The  populations  served  may  be 
located  on  these  islands  or  in  the  United 
States);  and 


•  Tribally-controlled  community 
colleges,  Tribally-controlled  post- 
secondary  vocational  institutions, 
colleges  and  imiversities  located  in 
Hawaii,  Guam,  American  Samoa,  or  the 
Commonwealth  of  the  Northern  Mariana 
Islands  which  serve  Native  American 
Pacific  Islanders. 

•  Non-profit  Alaska  Native 
community  entities  or  tribal  governing 
bodies  (Indian  Reorganization  Act  or 
traditional  Councils)  as  recognized  by 
the  Bureau  of  Indian  Affairs. 

E.  Grantee  Share  of  the  Project 

Grantees  must  provide  at  least  20 
percent  of  the  total  approved  cost  of  the 
project.  The  total  approved  cost  of  the 
project  is  defined  as  the  sum  of  the 
Federal  request  and  the  non-Federal 
share.  The  non-Federal  share  may  be 
met  by  cash  or  in-kind  contributions, 
although  applicants  are  encoiuaged  to 
meet  their  match  requirements  through 
cash  contributions.  For  example,  a 
project  requesting  $100,000  in  Federal 
funds  must  provide  a  non-federal  share 
match  of  at  least  $25,000  (20%  total 
approved  project  cost  or  25%  of  federal 
request). 

Grantees  will  be  held  accoimtable  for 
the  commitments  of  non-Federal 
resources  as  proposed,  even  if  over  the 
amount  of  the  required  match.  Failure  to 
provide  the  amount  will  result  in 
disallowance  of  Federal  match.  As  per 
45  CFR  Part  74.2,  in-kind  contributions 
are  defined  as  the  value  of  non-cash 
contributions  provided  by  non-Federal 
third  parties.  Third  party  in-kind 
contributions  may  be  in  the  form  of  real 
property,  equipment,  supplies  and  other 
expendable  property,  and  the  value  of 
goods  and  services  directiy  benefiting 
and  specifically  identifiable  to  the 
project  or  program. 

In  addition,  an  applicant  may  include 
other  Federal  funding  sources  where 
legislation  authorizes  use  of  funds  for 
match  and  provided  the  source  relates 
to  the  ANA  project;  examples  are: 
Indian  Child  Welfare  funds,  through  the 
Department  of  Interior;  Indian  Self- 
Determination  and  Education 
Assistance  funds,  through  the 
Department  of  Interior  and  the 
Department  of  Health  and  Human 
Services;  and  Community  Development 
Block  Grant  funds,  through  the 
Department  of  Housing  and  Urban 
Development.  (Under  45  CFR  74.23(a) 
(5)  use  of  funds  under  another  Federal 
Program  for  non-federal  match  must  be 
authorized  by  statute) 

F.  Review  Criteria 

A  proposed  project  should  reflect  the 
purposes  of  ANA's  SEDS  policy  and 
program  goals  described  in  the 


Background  section  of  t^is  competitive 
area;  include  a  social  and  economic 
development  strategy  which  reflects  the 
needs  and  specific  circumstances  of  the 
local  community:  and  address  the 
specific  developmental  steps  that  the 
tribe  or  Native  American  community  is 
undertaking  toward  self-sufficiency.  The 
evaluation  criteria  are  closely  related  to 
each  other  and  are  considered  as  a 
whole  in  judging  the  overall  quality  of 
an  application. 

Points  are  awarded  only  to 
applications,  which  are  responsive  to 
this  competitive  area  and  these  criteria. 
Proposed  projects  will  be  reviewed  on  a 
competitive  basis  using  the  following 
evaluation  criteria. 

(1)  Long-Range  Goals  and  Available 
Resources  (15  Points) 

Long-range  goal(s)  and  a  strategy.  The 
applicant  provides: 

•  The  specific  governance,  social,  or 
economic,  long-range  commimity  goal(8) 
that  the  project  relates  to; 

•  How  the  community  intends  to 
achieve  the  goal(8)  (Inclusion  of  the 
commimitys  entire  development  plan  is 
not  necessary); 

•  The  relationship  between  the 
community's  goals  and  plans,  and  the 
applicant's  proposed  plan;  and 

•  A  clearly  delineated  socitd  and 
economic  development  strategy  (SEDS). 

•  A  description  of  what  constitutes 
the  applicant's  specific  communitv. 

•  'rhe  application  identifies  ana 
documents  pre-existing  involvement 
and  support  of  the  community  in  the 
planning  process. 

•  Describes  how  the  commimity  will 
be  involved  in  the  implementation  of 
the  proposed  project.  Except  for  those 
communities,  such  as  Hawaii  and  the 
Pacific  Islands,  where  the  systems  of 
governance  make  such  involvement 
inappropriate. 

Applicants  must  docimient  the 
community's  support  for  the  proposed 
project  and  explain  the  role  of  the 
community  in  the  planning  process  and 
implementation  of  the  proposed  project. 
For  tribes,  a  current  signed  resolution 
from  the  governing  body  of  the  tribe 
supporting  the  project  proposal  and 
stating  that  there  has  been  community 
involvement  in  the  planning  of  this 
project  will  suffice  as  evidence  of 
community  support/involvement. 

The  type  of  community  you  serve  and 
nature  of  the  proposal  being  made  will 
influence  the  type  of  documentation, 
necessary.  For  example,  a  Federally- 
recognized  Tribe  may  choose  to  address 
this  requirement  by  submitting  a 
resolution  stating  tiiat  community 
involvement  has  occurred  in  the  project 
planning  or  may  determine  that 
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additional  community  support  work  is 
necessary.  A  tribal  organization  may 
submit  resolutions  supporting  the 
project  proposal  from  each  of  its 
member  tribes,  as  well  as  a  resolution 
from  the  applicant  organization's 
governing  body.  Other  examples  of 
documentation  include  community 
surveys,  minutes  of  commimity 
meetings,  questionnaires,  tribal 
presentations,  and/or  discussion/ 
position  papers  that  make  specific 
reference  to  the  proposed  project 
submitted  for  funding. 

In  the  discussion  of  community- 
based,  long-range  goals,  non-Federally 
recognized  and  off-reservation  groups 
are  strongly  encouraged  to  include  a 
description  of  what  constitutes  their 
specific  community. 

Applications  from  National  and 
Regional  Indian  and  Native 
organizations  must  clearly  demonstrate 
a  need  for  the  project,  explain  how  the 
project  was  originated,  state  who  the 
intended  beneficiaries  will  be,  and 
describe  how  the  recipients  will 
actually  benefit  from  the  project. 
National  Indian  and  Native 
organizations  should  define  their 
membership  and  describe  how  the 
organization  operates. 

In  discussing  the  goals,  strategy,  and 
problems  being  addressed  in  the 
application,  include  sufficient 
background  and/or  history  of  the 
community  concerning  these  issues 
and/or  progress  to  date,  as  well  as  the 
size  of  the  population  to  be  served.  This 
material  will  assist  the  reviewers  in 
determining  the  appropriateness  and 
potential  benefits  of  the  proposed 
project. 

For  all  other  eligible  applicants,  the 
type  of  community  you  serve  will 
determine  the  type  of  documentation 
necessary.  For  example,  an  Inter-tribal 
organization  may  submit  resolutions 
supporting  the  project  proposal  from 
each  of  its  member's  tribes,  as  well  as 
a  resolution  from  the  applicant 
organization.  Other  examples  of 
documentation  include:  commimity 
surveys;  minutes  of  community 
meetings:  questionnaires;  tribal 
presentations;  and/or  discussion/ 
position  papers  that  make  specific 
reference  to  the  proposed  project 
submitted  for  funding. 
.  (b)  Available  resources  (other  than 
ANA  request  and  the  non-Federal  share) 
which  will  assist,  and  be  coordinated 
with  the  project  are  described.  Non- 
ANA  resources  should  be  leveraged  to 
strengthen  and  broaden  the  impact  of 
the  proposed  project  in  the  community. 
Project  designs  should  explain  how 
those  parts  of  projects  which  ANA  does 
not  fund  will  be  financed  through  other 


sources.  For  example,  ANA  does  not 
fund  construction.  Applicants  must 
show  the  relationship  of  non-ANA 
funded  activities  to  those  objectives  and 
activities  that  are  funded  with  ANA 
grant  funds. 

In  the  proposal  narrative  section, 
"Resources  Available  to  the  Proposed 
Project"  the  applicant  should  describe 
any  specific  financial  circumstances 
which  may  impact  on  the  project,  such 
as  any  monetary  or  land  settlements 
made  to  the  applicant,  and  any 
restrictions  on  the  use  of  those 
settlements.  When  the  applicant  appears 
to  have  other  resources  to  support  the 
proposed  project  and  chooses  not  to  use 
them,  the  applicant  should  explain  Vrhy 
it  is  seeking  ANA  funds  and  not  using 
these  resources  for  the  project. 

(2)  Organizational  Capabilities  and 
Qualifications  (20  Points) 

(a)  Organizational  capabilities  are 
described. 

•  The  management  structure  of  the 
applicant  is  explained.  Evidence  of  the 
applicant's  ability  to  successfully 
manage  projects  of  similar  scope  as  the 
proposed  project  is  demonstrated  by  the 
organization,  and/or  by  the  individuals 
designated  to  manage  the  project. 

•  The  administrative  structure  of  the 
applicant  is  explained.  Where  the 
proposed  ANA  project  will  fit  within 
the  current  organizational  structure  is 
described.  A  project  staffing  pattern  is 
presented. 

(b)  Position  descriptions  and 
qualifications  of  current  and/or 
proposed  staff  are  presented. 

•  Position  descriptions  and/or 
resumes  of  personnel,  including  those  of 
consultants,  are  presented.  Resiunes 
must  be  included  if  individuals  have 
been  identified  for  positions  in  the 
application. 

•  The  position  descriptions  and/or 
resumes  relate  specifically  to  the  staff 
proposed  in  the  Objective  Work  Plan 
and  in  the  proposed  budget. 

•  Position  descriptions  clearly 
describe  each  position's  duties  and 
clearly  relate  to  the  personnel  staffing 
pattern  required  to  achieve  the  project 
objectives. 

•  Resumes  and/or  proposed  position 
descriptions  demonstrate  that  the 
proposed  staff  are  or  will  be  qualified  to 
carry  out  the  project  activities.  Either 
the  position  descriptions  or  the  resiunes 
contain  the  qualifications  and/or 
specialized  skills  necessary  for  overall 
quality  management  of  the  project. 

Note:  Applicants  are  strongly  encouraged 
to  give  preference  to  Native  Americans  in 
hiring  project  staff  and  in  contracting 
services  under  an  approved  ANA  grant. 


(3)  Project  Approach:  Objectives. 
Activities  and  Outcomes  (50  Points) 

The  application  provides  a  narrative 
on  the  overall  approach  and  operation 
of  proposed  project  throughout  entire 
project  period. 

(a)  The  application  proposes  a 
specific  project  Objective  Work  Plan 
(OWP).  The  OWP  includes  project 
objectives  and  specific  activities  for 
each  budget  period  proposed  and 
demonstrates  that  each  of  the  objectives 
and  its  activities: 

•  Is  measurable  and/or  quantifiable  in 
terms  of  outcomes; 

•  Supports  the  community's  social 
and  economic  development  strategy; 

•  Clearly  relates  to  the  commimity's 
long-range  goals; 

•  Can  be  accomplished  with  the 
available  or  expected  resources  during 
the  proposed  project  period; 

•  Indicates  when  the  objective,  and 
major  activities  under  each  objective, 
will  be  accomplished; 

•  Specifies  who  will  conduct  the 
activities  under  each  objective;  and 

•  The  approach  supports  a  project 
that  will  be  completed,  or  self- 
sustaining,  or  financed  by  other  than 
ANA  funds  at  the  end  of  the  project 
period. 

The  Objective  Work  Plan  proposed 
should  be  of  sufficient  detail  to  become 
a  monthly  staff  guide  for  project 
responsibilities.  Applicants  are 
encouraged  to  follow  the  recommended 
ANA  application  kit  format  however,  it 
is  not  a  requirement.  The  relevant 
information  included  in  an  Objective 
Work  Plan  should  indicate  what  is  to  be 
achieved,  how,  by  whom,  when  and 
indicators  of  evaluation. 

(b)  Completion  of  the  proposed 
objectives  will  result  in  specific, 
measurable  outcomes. 

•  The  application  shows  how  the 
expected  outcomes  will  help  the 
community  meet  its  long-range  goals. 

•  The  specific  information  provided 
in  the  narrative  and  objective  work 
plans  on  expected  outcomes  for  each 
objective  is  the  standard  upon  which  its 
achievement  can  be  evaluated  at  the  end 
of  each  budget  year. 

(4)  Budget  (15  Points) 

Detailed  Federal  and  Non-federal 
share  budgets  and  detailed  budget 
justifications  are  provided  for  each 
budget  period  requested.  The  budget 
includes  a  line  item  justification  for 
each  requested  budget  category  as  listed 
in  Section  B  of  the  Budget  Categories 
Section  on  the  SF  424A.  The  budget 
includes  the  necessary  details  to 
facilitate  the  determination~~of  allowable 
costs  and  the  relevance  of  these  costs  to 
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the  proposed  project.  The  applicant 
requests  funds  that  are  appropriate  and 
necessary  for  the  scope  of  the  firoposed 
project. 

•  The  non-federal  share  budget 
should  identify  the  source  and  is 
supported  by  letters  of  commitment. 

— Letters  of  commitment  are  binding 
when  they  specifically  state  the 
nature,  the  amoimt.  and  conditions 
under  which  another  agency  or 
organization  will  support  a  project 
funded  with  ANA  funds.  These 
resources  may  be  human,  natural  or 
financial,  and  may  include  other 
Federal  and  non-Federal  resources. 
For  example,  a  letter  from  another 
Federal  agency  or  foundation 
pledging  a  commitment  of  $200,000 
in  construction  funding  to 
complement  proposed  ANA  funded 
pre-construction  activity  is  evidence 
of  a  firm  funding  commitment. 
Statements  that  additional  funding 
will  be  sought  from  other  specific 
sources  are  not  considered  a  binding 
conmiitment  of  outside  resources 

— ^Letters  of  support  merely  express 
another  organization's  endorsement  of 
a  proposed  project.  Support  letters  are 
not  binding  commitment  letters  or  do 
not  foctually  establish  the  authenticity 
of  other  resources  and  do  not  offer  or 
bind  specific  resources  to  the  project 

•  Applicants  bom  American  Samoa, 
Guam,  and  the  Northern  Mariana 
Islands  are  not  required  to  provide  a 
20%  match  since  the  level  of  funding 
would  not  invoke  a  required  match  for 
grants  to  these  insular  areas.  Therefore, 
applicants  frt>m  these  insular  areas  may 
not  have  points  reduced  for  the  lack  of 
matching  funds.  However,  they  are 
expected  to  coordinate  and  organize  the 
delivery  of  any  non-ANA  resources  they 
propose  for  the  project. 

•  If  an  applicant  plans  to  charge  or 
otherwise  seek  credit  for  indirect  costs 
in  its  ANA  application,  a  current  copy 
of  its  Indirect  Cost  Rate  Agreement  must 
be  included  in  the  application. 

•  The  budget  includes  sufficient 
funds  for  principal  representatives,  such 
as  the  chief  financial  officer  or  project 
director  from  the  applicant  organization 
to  travel  to  one  ANA  post-award  grant 
training  and  technical  assistance 
workshop.  This  expenditure  is 
mandatory  for  new  grant  recipients  and 
optional  for  grantees  that  have  had 
previous  ANA  grant  awards.  This  travel 
and  training  should  occur  as  soon  as 
practical. 

•  For  business  development  projects, 
the  proposal  demonstrates  that  the 
expected  return  on  the  funds  used  to 
develop  the  project  provides  a 


reasonable  operating  income  and  return 
within  a  future  specified  period. 

•  If  a  profit-making  venture  is  being 
proposed,  profits  must  be  reinvested  in 
the  business  in  order  to  decrease  or 
eliminate  ANA's  future  participation. 
Such  revenue  must  be  reported  as 
general  program  income.  A  decision 
will  be  made  at  the  time  of  grant  award 
regarding  appropriate  use  of  program 
income.  (See  45  CFR  part  74  and  part 
92.) 

•  The  budget  may  include  an 
employee  fringe  benefit  that  provides 
grant-funded  employees  vdth  a 
retirement  plan  in  addition  to  Social 
Security,  llie  applicant  is  strongly 
encouraged  to  provide  a  retirement  plan 
fringe  benefit  for  grant-funded 
employees'  salaries  up  to  five  (5) 
percent.  ANA  supports  a  retirement 
plan  as  a  necessary,  reasonable  and 
allowable  cost  in  accordance  with  OMB 
rules.  Minimum  recommended 
standards  for  a  retirement  fringe  benefit 
plan  are  (1)  the  plan  exists  for  the 
exclusive  benefit  of  the  participants; 
funds  are  to  be  used  for  retirement  and 
certain  other  pre-retirement  needs,  not 
for  the  organization's  needs.  (2)The  plan 
must  have  a  vesting  schedule  that  does 
not  exceed  the  initial  budget  period  of 
the  ANA  grant.  (3)  Other  alternatives 
may  be  submitted  for  review  and 
approval  during  grant  award 
negotiations.  Alternate  proposals  may- 
include  the  use  of  Individual  Retirement 
Accounts,  Money  Purchase  Pension 
Plans,  Defined  Benefit  Pension  Plans, 
Combination  Plans,  etc. 

G.  Application  Due  Datels) 

The  closing  dates  for  submission  of 
applications  under  this  Competitive 
Area  1  area:  January  17,  2003  and  May 
2,  2003. 

H.  Contact  Information 

Contact  the  ANA  Applicant  Help 
Desk  at  202-690-7776  or  toll  free  at  1- 
877-922-9262  for  assistance. 

Part  n— Competitive  Area  (2):  Alaska- 
Specific  Social  and  Economic 
Development  Strategies  (AK-SEDS) 
Projects 

A.  Purpose  and  Availability  of  Funds 

This  competitive  area  funds  Alaska 
Native  social  and  economic 
development  projects.  Approximately 
$2.0  million  is  anticipated  to  be 
available  for  Alaska  Native  governance, 
social  and  economic  development 
projects.  ANA  plans  to  award 
approximately  10-15  grants  under  this 
competitive  area.  For  individual  village 
projects,  the  funding  level  for«  budget 
period  of  12  months  will  be  up  to 


$125,000;  for  regional  nonprofit  and 
village  consortia,  the  funding  level  {or  a 
budget  period  of  12  months  will  be  up 
to  $175,000,  commensurate  with 
approved  multi-village  objectives. 

B.  Background 

Based  on  the  ANA  goals  described  in 
Part  I,  ANA  implemented  a  special 
Alaska  Social  and  Economic 
Development  initiative  in  fiscal  year 
1984.  'This  special  effort  was  designed  to 
provide  financial  assistance  at  the 
village  level  or  for  village-specific 
projects  aimed  at  improving  a  village's 
governance  capabilities  and  for  social 
and  economic  development.  This 
competitive  area  continues  to 
implement  this  special  initiative.  ANA 
believes  both  the  non-profit  and  for- 
profit  corporations  in  Alaska  can  play 
an  important  supportive  role  in  assisting 
individual  villages  to  develop  and 
implement  their  own  locally  determined 
strategies  which  capitalize  on 
opportimities  afforded  to  Alaska  Natives 
under  the  Alaska  Native  Claims 
Settlement  Act  (ANCSA),  Public  Law 
92-203. 

C.  Proposed  Projects  To  Be  Funded 

While  the  Administration  for  Native 
Americans  does  not  fund  objectives  or 
activities  for  the  core  administration  of 
an  organization.  ANA  will  consider 
funding  core  administrative  capacity 
building  projects  at  the  village 
government  level  if  the  village  does  not 
have  governing  systems  in  place. 

Exunples  of  the  types  of  projects  that 
ANA  may  fund  include  but  are  not 
limited  to,  projects  that  will: 

Governance 

•  Initiate  demonstration  programs  at 
the  regional  level  to  allow  Native  people 
to  become  involved  in  developing 
strategies  to  maintain  and  develop  their 
economic  subsistence  base; 

•  Assist  villages  in  developing  land 
use  capabilities  and  skills  in  the  areas 
of  land  and  natural  resource 
management  and  protection,  resource 
assessment  and  conducting 
environmental  impact  studies; 

•  Assist  village  consortia  in  the 
development  of  tribal  constitutions, 
ordinances,  codes  and  Iribal  court 
systems; 

•  Develop  agreements  between  the 
State  and  villages  that  transfer  programs 
jurisdictions,  and/or  control  to  Native 
entities: 

•  Strengthen  village  government 
control  of  land  management,  including 
land  protection,  through  coordination  of 
land  use  planning  with  village 
corporations  and  cities,  if  appropriate; 
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•  Assist  in  status  clarification 
activities; 

•  Initiate  village  level  mergers 
between  village  councils,  village 
corporations  and  others  to  coordinate 
programs  and  services  which  safeguard 
the  health,  well  being  and  culture  of  a 
community  and  its  people; 

•  Strengthen  local  governance 
capabilities  through  the  development  of 
village  consortia  and  regional  IRAs 
(Indian  Reorganization  Act  councils 
organized  imder  the  Indian 
Reorganization  Act,  25  U.S.C.  473a); 

•  Assist  villages  in  preparing  and 
coordinating  plans  for  the  development 
and/ or  improvement  of  water  and  sewer 
systems  within  the  village  boundaries; 

•  Assist  villages  in  establishing 
initiatives  through  which  youth  may 
participate  in  the  governance  of  the 
community  and  be  trained  to  assume 
leadership  roles  in  village  governments; 
and 

•  Consider  strategies  and  plans  to 
protect  against,  monitor,  and  assist 
when  catastrophic  events  occur,  such  as 
oil  spills  or  earthquakes. 

Social  Development 

•  Assist  in  developing  training  and 
education  programs  for  local  jobs  in 
education,  government,  and  health- 
related  fields;  and  work  with  these 
agencies  to  encourage  job  replacement 
of  non-Natives  by  trained  Natives; 

•  Develop  local  models  related  to 
comprehensive  planning  and  delivery  of 
social  services; 

•  Develop  new  service  programs, 
initially  established  with  ANA  funds, 
which  will  be  funded  by  local 
communities  or  the  private  sector  for 
continued  operation  after  the  ANA  grant 
expires. 

•  Develop  or  coordinate  with  State- 
funded  projects,  activities  designed  to 
decrease  the  incidence  of  child  abuse 
and  neglect,  fetal  alcohol  syndrome, 
and/ or  suicides; 

•  Assist  in  obtaining  licenses  to 
provide  housing  or  related  services  from 
State  or  local  governments;  and 

•  Develop  businesses  to  provide  relief 
for  caretakers  needing  respite  bora 
human  service-related  care  work. 

•  Develop  and  implement  researched- 
based  programs  to  sustain  healthy 
relationships  and  communities. 

Economic  Development 

•  Assist  villages  in  developing 
businesses  and  industries  which:  (1) 
Use  local  materials:  (2)  create  jobs  for 
Alaska  Natives;  (3)  are  capable  of  high 
productivity  at  a  small  scale  of 
operation:  and  (4)  complement 
traditional  and  necessary  seasonal 
activities; 


.    •  Substantially  increase  and 
strengthen  efforts  to  establish  and 
improve  the  village  and  regional 
business  infrastructiu^  and  the 
capabilities  to  develop  and  manage 
resources  in  a  highly  competitive  cash- 
economy  system; 

•  Assist  villages,  or  consortia  of 
villages,  in  developing  subsistence 
compatible  industries  that  will  retain 
local  dollars  in  villages; 

•  Assist  in  the  establishment  or 
expansion  of  native-businesses;  and 

•  Assist  villages  in  labor  export;  i.e., 
people  leaving  the  local  conmiunlties 
for  seasonal  work  and  returning  to  their 
communities. 

D.  Eligible  Applicants 

The  following  organizations  are 
eligible  to  apply  under  this  competitive 
area: 

•  Federally  recognized  Indian  Tribes 
in  Alaska; 

•  Alaska  Native  villages  as  defined  in 
the  Alaska  Native  Claims  Settlement  Act 
(ANCSA)  and/or  nonprofit  village 
consortia; 

•  Incorporated  nonprofit  Alaska 
Native  multi-purpose  community-based 
organizations; 

•  Nonprofit  Alaska  Native  Regional 
Corporations/Associations  in  Alaska 
with  village  specific  projects;  and 

•  Nonprofit  Native  organizations  in 
Alaska  with  village  specific  projects. 

Although  for-profit  regional 
corporations  established  under  ANCSA 
are  not  eligible  applicants,  individual 
villages  and  Indian  communities  are 
encouraged  to  use  for-profit  regional 
corporations  as  subcontractors  and  to 
collaborate  with  them  in  joint-venture 
projects  for  promoting  social  and 
economic  self-sufficiency.  ANA 
encourages  the  for-profit  corporations  to 
assist  the  villages  in  developing 
applications  and  to  participate  as 
subcontractors  in  a  project. 

For  purposes  of  this  annoimcement, 
ANA  is  using  the  Biueau  of  Indian 
Affairs'  list  of  Federally  recognized 
Indian  tribes  which  includes  non-profit 
Alaska  Native  community  entities  and 
tribal  governing  bodies  (IRA  or 
traditional  councils}.  Other  Federally 
recognized  Indian  tribes,  which  are  not 
included  on  this  list  (e.g.,  those  Tribes 
that  have  been  recently  recognized  or 
restored  by  the  United  States  Congress), 
are  also  eligible  to  apply  for  ANA  funds. 

Further  information  on  eligibility 
requirements  is  presented  in  PART  I, 
ANA  Policy  and  Goals. 

E.  Grantee  Share  of  the  Project 

Grantees  must  provide  at  least  20 
percent  of  the  total  approved  cost  of  the 
project;  i.e.  the  sum  of  the  Federal  share 


and  the  non-Federal  share.  Further 
information  on  this  requirement  is  in 
PART  I  ANA  Policy  and  Goals,  and  in 
PART  II  SEDS,  Section  E,  and  section  F, 
Review  Criteria,  sub-section  (4)  Budget 
Criteria. 

F.  Review  Criteria 

A  proposed  project  should  reflect  the 
purposes  of  ANA's  SEDS  policy  and 
goals  as  described  in  the  Backgroimd 
section  of  this  competitive  area.  Points 
are  awarded  only  to  applications,  which 
are  responsive  to  this  competitive  area 
and  these  criteria.  Proposed  projects  are 
reviewed  on  a  competitive  basis  using 
the  following  evaluation  criteria: 

(1)  Long-Range  Goals  and  Available 
Resources  (15  Points) 

(2)  Organizational  Capabilities  and  * 
Qualifications  (20  Points) 

(3)  Project  Approach:  Objectives, 
Activities  and  Outcomes  (50  Points) 

(4)  Budget  (15  Points) 

Further  information  on  requirements 
is  in  PART  11  SEDS,  section  F.  Review 
Criteria. 

G.  Application  Due  Date 

The  closing  date  for  submission  of 
applications  under  this  competitive  area 
is  May  2,  2003.  Applicants  are  reminded 
that  for  this  May  closing,  applications 
for  SEDS  grants  from  Alaska  Native 
entities  may  be  submitted  imder  either 
Competitive  Area  1  or  Competitive  Area 
2,  but  not  both.  The  cover  page  of  the 
application  must  clearly  indicate  the 
correct  competitive  area. 

H.  Contact  Information 

Contact  the  ANA  Applicant  Help 
Desk  at  202-690-7776  or  toll  free  at  1- 
877-922-9262  for  assistance. 

Part  in — General  Application 
Information  and  Guidance 

A.  Definitions 

Funding  areas  in  this  program 
aimouncement  are  based  on  the         •  - 
following  definitions: 

Multi-purpose  Community-based 
Native  American  Organization:  Is  an 
association  and/or  corporation  whose 
charter  specifies  that  the  community 
designates  the  Board  of  Directors  and/or 
officers  of  the  organization  through  an 
elective  procedure  and  that  the 
organization  functions  in  several 
different  areas  of  concern  to  the 
members  of  the  local  Native  American 
^community.  These  areas  are  specified  in 
the  by-laws  and/or  policies  adopted  by 
the  organization.  They  may  include,  but 
need  not  be  limited  to,  economic, 
artistic,  cultiu-al.  and  recreational 
activities,  and  the  delivery  of  hiunan 
services  such  as  health  care,  day  care, 
counseling,  education,  and  training. 
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Multi-year  Project:  Is  a  project  on  a 
single  theme  that  requires  more  than  12 
months  to  complete  and  affords  the 
applicant  an  opportunity  to  develop  and 
address  more  complex  and  in-depth 
strategies  than  can  be  completed  in  one 
year.  A  multi-year  project  caimot  be  a 
series  of  um-elated  objectives  with 
activities  presented  in  chronological 
order  over  a  two  or  three  year  period. 

Budget  Period:  Is  the  interval  of  time 
(usually  12  months)  the  project  period 
is  divided  for  budgetary  and  funding 
purposes. 

Core  Administration:  Is  funding  for 
salaries  for  those  functions  which 
support  the  organization  as  a  whole,  or 
for  purposes  uiuelated  to  the  actual 
management  or  implementation  of  work 
conducted  under  an  ANA  approved 
project.  Under  Competitive  Area  2,  ANA 
will  consider  funding  core 
administrative  capacity  building 
projects  at  the  village  govenmient  level 
if  the  village  does  not  have  governing 
systems  in  place.  However,  functions 
and  activities  that  are  clearly  project 
related  are  eligible  for  grant  funding.  For 
example,  the  management  and 
administrative  functions  necessary  to 
carry  out  an  ANA  approved  project  are 
not  considered  core  administration  and 
are,  therefore,  eligible  costs. 
Additionally,  ANA  will  fund  the 
salaries  of  approved  staff  for  time 
actually  and  reasonably  spent  to 
implement  a  funded  ANA  project. 

Real  Property:  Means  land,  including 
land  improvements,  structures  and 
appurtenances  thereto,  excluding 
movable  machinery  and  equipment. 

Construction:  Is  the  term,  which 
specifies  a  project,  supported  through  a 
discretionary  grant  or  a  cooperative 
agreement,  to  support  the  initial 
building  of  a  facility. 

Equipment:  Is  tangible,  non- 
expendable personal  property  having  a 
useful  life  of  more  than  one  year  and  an 
acquisition  cost  of  $5,000  or  more  per 
unit. 

Renovation  or  Alteration:  May  not 
exceed  the  lesser  of  $150,000  or  25 
percent  of  the  total  direct  costs 
approved  for  the  entire  budget  period. 
The  work  required  to  change  the  interior 
arrangements  or  other  physical 
characteristics  of  an  existing  facility  or 
installed  equipment  so  that  it  may  be 
more  effectively  used  for  the  project. 
Alteration  and  renovation  may  include 
work  referred  to  as  improvements, 
conversion,  rehabilitation,  remodeling, 
_or  modernization,  but  is  distinguished 
from  construction  and  large-scale 
permanent  improvements. 


B.  Activities  That  Cannot  Be  Funded 

The  Administration  for  Native 
Americans  does  not  fund: 

•  Projects  that  operate  indefinitely  or 
require  ANA  funding  on  a  recurring 
basis. 

•  Projects  in  which  a  grantee  would 
provide  training  and/or  technical 
assistance  (T/TA)  to  other  tribes  or 
Native  American  organizations  which 
are  otherwise  eligible  to  apply  to  ANA 
(third  party  T/TA).  However,  the 
purchase  of  T/TA  by  a  grantee  for  its 
own  use  or  for  its  members'  use  (as  in 
the  case  of  a  consortium),  where  T/TA 
is  necessary  to  carry  out  project 
objectives,  is  acceptable. 

•  The  support  of  on-going  social 
service  delivery  programs  or  the 
expansion,  or  continuation,  of  existing 
social  service  delivery  programs. 

•  ANA  will  not  fund  the  purchase  of 
real  property. 

•  ANA  will  not  fund  construction. 

•  ANA  will  not  fund  objectives  or 
activities  for  the  support  of  core 
administration  of  an  organization, 
(exception  Alaska-SEDS) 

•  Costs  of  fund  raising,  including 
financial  campaigns,  endowment  drives, 
solicitation  of  gifts  and  bequests,  and 
similar  expenses  incurred  solely  to  raise 
capital  or  obtain  contributions  are 
unallowable  under  an  ANA  grant  award. 
However,  even  though  these  costs  are 
unallowable  for  piuposes  of  computing 
charges  to  Federal  awards,  they  must  be 
treated  as  direct  costs  for  purposes  of 
determining  indirect  cost  rates  and  be 
allocated  their  share  of  the 
organization's  indirect  costs  if  they 
represent  activities  which  (1)  include 
the  salaries  of  personnel,  (2)  occupy 
space,  and  (3)  benefit  fit)m  the 
organization's  indirect  costs. 

Projects  or  activities  that  generally 
will  not  meet  the  purposes  of  this 
annoimcement  are  further  discussed  in 
Part  in.  Section  G,  General  Guidance  to 
Applicants,  below. 

C.  Multi-Year  Projects 

A  multi-year  project  is  a  project  on  a 
single  theme  that  requires  more  than  17 
months  to  complete  and  affords  the 
applicant  an  opportimity  to  develop  and 
address  more  complex  and  in-depth 
strategies  than  can  be  completed  in  one 
year.  Applicants  are  encouraged  to 
develop  multi-year  projects.  A  mxdti- 
year  project  cannot  be  a  series  of 
unrelated  objectives  with  activities 
presented  in  chronological  order  over  a 
two  or  three  year  period.  Awards,  on  a 
competitive  basis,  will  be  for  a  one-year 
budget  period,  although  project  periods 
may  be  for  up  to  three  years.    . 
Applications  for  continuation  grants 


funded  under  these  areas  beyond  the 
one-year  budget  period,  but  within  a 
two-to-three  year  project  period,  will  be 
entertained  in  subsequent  years  on  a 
non -competitive  basis,  subject  to  the 
availability  of  funds,  satisfactory 
progress  of  the  grantee  and 
determination  that  continued  funding 
would  be  in  the  best  interest  of  the 
Government.  Therefore,  this  program 
aimouncement  does  not  apply  to  current 
ANA  grantees  with  multi-year  projects 

'  that  apply  for  continuation  funding  for 
their  second  or  third  year  budget 
periods. 

Applicants  proposing  midti-year 
projects  must  fully  describe  each  year's 
project  objectives  and  activities. 

,  Separate  Objective  Work  Plans  (OWPs) 
must  be  presented  for  each  project  year 
and  a  separate  itemized  budget  of  the 
Federal  and  non-Federal  costs  of  the 
project  for  each  budget  period  must  be 
included. 

Applicants  for  multi-year  projects 
must  justify  the  entire  time -frame  of  the 
project  (i.e.,  why  the  project  needs 
funding  for  more  than  one  year)  and 
clearly  describe  the  results  to  be 
achieved  for  each  objective  by  the  end 
of  each  budget  period  of  the  total  project 
period. 

D.  Intergovernmental  Review  of  Federal 
Programs 

This  program  is  not  covered  by 
Executive  Order  12372  or  45  CFR  part 

100. 

E.  The  Application  Process 

1.  Application  Submission 

(a)  By  Mail 
One  original,  signed  by  an  authorized 

representative,  and  two  copies  of  the 
grant  application,  including  all 
attachments,  must  be  mailed  on  or 
before  the  specific  closing  date  of  each 
ANA  competitive  area  to:  U.S. 
Department  of  Health  and  Human 
Services,  Administration  for  Children 
and  Families,  ACYF/Office  of  Grants 
Management,  370  L'Enfant  Promenade, 
SW.,  Mail  Stop:  Aerospace  Center  8th 
Floor-West,  Washington.  DC  20447- 

0002,  Attention:  Lois  B.  Hodge,  ANA 
No.  93612-2003. 

(b)  By  Hand  Delivery 
One  original  signed  by  an  authorized 

representative,  and  two  copies  of  the 
grant  application,  including  all 
attachments  may  be  hand  delivered. 
Applications  are  accepted  between  the 
hours  of  8  a.m.  to  4:30  p.m.,  Monday 
through  Friday.  They  are  either  received 
on  or  before  the  deadline  date  or 
postmarked  on  or  before  the  established 
closing  date  at:  Administration  for 
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Children  and  Families,  ACYF/Office  of 
Grants  Management,  ACF  Mail  Room, 
Second  Floor  Loading  Dock,  Aerospace 
Center,  901  D  Street,  SW..  Washington. 
DC  20024,Attention:  Lois  B.  Hodge, 
ANA  No.  93612-2003. 

Applicants  are  encouraged  to  request 
a  legibly  dated  receipt  bom  a 
commercial  carrier  or  U.S.  Postal 
Service  as  proof  of  timely  mailing. 

ACF  cannot  accommodate 
transmission  of  applications  by  fax  or 
through  other  electronic  media. 
Therefore,  applications  transmitted  to 
ACF  electronically  will  not  be  accepted 
regardless  of  date  or  time  of  submission 
and  time  of  receipt. 

2.  Application  Consideration 

The  ANA  Commissioner  determines 
the  final  action  on  each  grant 
application  received  imder  this  program 
announcement.  The  Commissioner's 
funding  decision  is  based  on  the  review 
panel's  analysis  of  the  application, 
recommendation  and  comments  of  ANA 
staff.  State  and  Federal  agencies  having 
contract  and  grant  performance  related 
information,  and  other  parties.  The 
Commissioner  makes  grant  awards 
consistent  with  the  purpose  of  the  Act, 
all  relevant  statutory  and  regulatory 
requirements,  this  program 
announcement,  and  the  availability  of 
funds. 

The  Administration  for  Native 
Americans  funds  projects  that 
demonstrate  the  strongest  prospects  for 
addressing  the  stated  purposes  of  this 
program  announcement.  All  applicants 
should  consider  the  following  points: 
incomplete  applications  and 
applications  that  do  not  conform  to  this 
annoimcement  will  not  be  accepted  for 
review.  ANA  will  notify  applicants  in 
writing  of  any  such  determination. 

(a)  An  incomplete  application  is  one 
that  is:  ♦ 

•  Missing  Form  SF  424 

•  Does  not  have  an  authorized 
signatiu^  on  the  SF  424.  The  Standard 
Form  424  must  be  signed  by  an 
individual  authorized  (1)  to  act  for  the 
applicant  tribe  or  organization,  and  (2) 
to  assimie  the  applicant's  obligations 
under  the  terms  and  conditions  of  the 
grant  award,  including  Native  American 
Program  statutory  and  regulatory 
requirements. 

•  Does  not  include  proof  of  non-profit 
status,  if  applicable. 

(b)  Complete  applications  that 
conform  to  all  the  requirements  of  this 
program  announcement  are  subject  to  a 
competitive  review  and  evaluation 
process  (discussed  in  section  G  below). 
Independent  review  panels  consisting  of 
reviewers  fomiliar  with  American 
Indian  Tribes  and  Native  American 


communities  and  organizations,  as 
appropriate,  evaluate  each  application 
using  the  published  criteria  in  each 
competitive  area.  As  a  result  of  the 
review,  a  normalized  nimierical  score 
will  be  assigned  to  each  application.  A 
normalized  score  reflects  the  average 
score  from  the  reviewers,  adjusted  to 
reflect  the  average  score  &x)m  the 
panels. 

Successful  applicants  are  notified 
through  an  official  Financial  Assistance 
Award  (FAA)  document.  The  FAA  will 
state  the  amount  of  Federal  funds 
awarded,  the  purpose  of  the  grant,  the 
terms  and  conditions  of  the  grant  award, 
the  effective  date  of  the  award,  the 
project  period,  the  budget  period,  and 
the  amount  of  the  non-ACF  matching 
share  requirement. 

Each  tribe,  Native  American 
organization,  or  other  eligible  applicant 
may  compete  for  a  grant  award  however, 
no  applicant  may  receive  more  than  one 
SEDS  grant.  The  Administration  for 
Native  Americans  will  accept  only  one 
application  per  competitive  area  from 
any  one  applicant.  If  an  eligible 
applicant  sends  in  two  applications  for 
the  same  competitive  area,  the  one  with 
the  earlier  postmark  will  be  accepted  for 
review  unless  the  applicant  withdraws 
the  earlier  application. 

Applications  for  SEDS  grants  from 
Alaska  Native  entities  may  be  submitted 
under  either  Competitive  Area  1  or 
Competitive  Area  2,  but  not  both  at  the 
same  time. 

F.  The  Review  Process 

1.  Initial  Application  Roview 

Applications  submitted  by  the  closing 
date  and  verified  by  the  postmark  under 
this  program  annoimcement  will 
undergo  a  pre-review  screening  to 
determine  that: 

•  The  applicant  is  eligible  in 
accordance  with  the  Eligible  Applicants 
Section  of  this  announcement;  and 

•  The  application  is  signed  and 
submitted  by  the  deadline  explained  in 
section  G,  ApplicationJDue  Date,  in  each 
competitive  area  of  this  aimoimcement. 

•  The  application  narrative,  forms 
and  materials  submitted  are  adequate  to 
allow  the  review  panel  to  imdertake  an 
in-depth  evaluation  and  the  project 
described  is  an  allowable  type.  (All 
required  materials  and  forms  are  listed 
in  the  Grant  Application  Checklist  in 
the  Application  Kit). 

Aoplications  subjected  to  the.pre- 
review  described  above  which  fail  to 
satisfy  one  or  more  of  the  listed 
requirements  will  be  ineligible  or 
otherwise  excluded  from  competitive 
evaluation. 


2.  Competitive  Review  of  Accepted 
Applications 

Applications  which  pass  the  pre- 
review  will  be  evaluated  and  rated  by  an 
independent  review  panel  on  the  basis 
of  the  specific  evaluation  criteria  listed 
in  Part  II.  These  criteria  are  used  to 
evaluate  the  quality  of  a  proposed 
project,  and  to  determine  the  likelihood 
of  its  success. 

ANA  staff  cannot  respond  to  requests 
for  information  regarding  funding 
decisions  prior  to  the  official 
notification  to  the  applicants.  After  the 
Commissioner  has  made  decisions  on 
all  applications,  imsuccessful  applicants 
are  notified  in  writing  within  30  days. 
The  notification  will  be  accompanied  by 
a  critique  including  recommendations 
for  improving  the  application. 

Projects  will  not  be  ranked  based  on 
general  financial  needi 

3.  Appeal  of  Ineligibility 

Applicants,  who  are  initially 
excluded  from  competitive  evaluation 
because  of  ineligibility,  may  appeal  an 
ANA  decision  of  applicant  ineligibility. 
Likewise,  applicants  may  also  appeal  an 
ANA  decision  that  an  applicant's 
proposed  activities  are  ineligible  for 
funding  consideration.  The  appeals 
process  is  stated  in  the  final  rule 
published  in  the  Federal  Register  on 
August  19, 1996  (61  FR  42817  and  45 
CFR  part  1336,  subpart  C). 

G.  General  Guidance  to  Applicants 

The  following  information  is  provided 
to  assist  applicants  in  developing  a 
competitive  application. 

1.  Program  Guidance 

•  Applications  from  National  Indian 
and  Native  American  organizations 
must  demonstrate  a  need  for  the  project, 
explain  how  the  project  was  originated, 
state  who  the  intended  beneficiaries 
will  be,  and  describe  how  the  recipients 
will  actually  benefit  from  the  project. 

•  An  application  should  describe  a 
clear  relationship  between  the  proposed 
project,  the  social  and  economic 
development  strategy  and  the 
conununity's  long-range  goals  or  plan. 

•  The  project  application,  including 
the  Objective  Work  Plans,  must  clearly 
identify  in  measurable  terms  the 
expected  results,  benefits  or  outcomes  of 
the  proposed  project,  and  the  positive  or 
continuing  impact  that  the  project  will 
have  on  the  community. 

•  Supporting  documentation, 
includiiig  letters  of  support,  if  available, 
or  other  specific  testimonies  from 
concerned  interests  other  than  the 
applicant  should  be  included  to 
demonstrate  support  for  the  feasibility 
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of  the  project  and  the  commitment  of 
other  resources  to  the  proposed  project. 

•  Applicants  proposing  an  Economic 
Development  project  should  address  the 
project's  feasibility.  A  business  plan 
describing  the  project's  feasibility  and 
approach  for  the  implementation  and 
marketing  of  the  business  is 
recommended. 

•  Applications,  which  were  not 
funded  imder  a  previous  closing  date 
and  revised  for  resubmission,  should 
refer  to  the  changes,  or  reasons  for  not 
making  changes,  in  their  current 
application. 

2.  Technical  Guidance 

Application  Kit  (OMB#  0980-0204, 
expires  April  30,  2003).  The  Application 
Kit  contains  the  necessary  forms  and 
instructions  to  apply  for  a  grant  imder 
this  program  announcement. 
Application  kits  may  be  obtained  from 
ANA  training  and  technical  assistance 
providers.  It  is  strongly  encouraged  that 
the  applicants  follow  the  ANA 
application  kit  to  develop  an 
application.  The  Kit  provides  practical 
information  and  helpful  suggestions, 
and  is  an  aid  to  help  applicants  prepare 
ANA  applications. 

Training  and  Technical  Assistance  (T/ 
TA):  ANA  employs  contractors  to 
provide  short-term  training  and 
technical  assistance  to  eligible 
applicants.  T/TA  is  available  under 
these  contracts  for  a  wide  range  of  needs 
however,  the  contractors  are  not 
authorized  to  write  applications.  The  T/ 
TA  is  provided  at  no  cost  to  the  eligible 
entity.  To  obtain  an  application  kit  and/ 
or,  training  and  technical  assistance, 
applicants  are  encouraged  to  contact  the 
T/TA  provider  within  the  appropriate 
service  area.  To  locate  the  T/TA 
provider  currently  serving  the  region 
you  are  located  in  you  may  call  the 
ANA  Help  Desk  at  1-877-922-9262;  or 
visit  the  ANA  Web  site  at:  http:// 
www.acf.hhs.gov/programs/ana/. 

•  The  Cover  Page  (included  in  the 
Kit)  should  be  the  first  page  of  an* 
application,  followed  by  &e  one-page 
abstract. 

•  The  SF  424,  Block  13,  must  specify 
the  entire  project  period  length 
requested  and  not  just  the  length  of  the 
first  budget  period.  Should  the 
application  narrative  propose  one  length 
of  project  period  and  the  SF  424  specify 
a  conflicting  length  of  project  period, 
ANA  will  consider  the  project  period 
specified  on  the  SF  424  as  the  official 
request. 

•  The  SF  424,  line  15a,  must  specify 
the  Federal  funds  requested  for  the  first 
Budget  Period  only  and  not  the  entire 
Project  Period. 


•  For  purposes  of  developing  an 
application,  applicants  should  plan  for 
a  project  start  date  approximately  120 
days  after  the  closing  deadline  date. 

•  The  Administration  for  Native 
Americans  will  not  fund  essentially 
identical  projects  serving  the  same 
constituency. 

•  If  other  Federal  funding  sources 
could  support  a  project,  the  applicant 
should  fully  explain  its  reasons  for  not 
pursuing  other  Federal  funds  for  the 
project. 

•  The  Administration  for  Native 
Americans  will  critically  evaluate 
applications  in  which  the  acquisition  of 
equipment  is  a  major  component  of  the 
Federal  share  of  the  budget.  During 
negotiation,  ANA  may  delete  such 
expenditures  from  the  budget  of  an 
otherwise  approved  application,  if  not 
fully  justified  by  the  applicant  and 
deemed  not  appropriate  to  the  needs  of 
the  project. 

•  The  Administration  for  Native 
Americans  recommends  that  the  pages 
of  the  application  be  numbered 
sequentially  and  that  a  table  of  contents 
is  provided.  Simple  tabbing  of  the 
criterion  sections  of  the  application  is 
also  helpful. 

•  Applicants  may  propose  a  17- 
month  budget  and  project  period. 
However,  the  budget  period  for  the  first 
year  of  a  multi-year  project  may  only  be 
12  months. 

3.  Projects  or  Activities  That  Generally 
Will  Not  Meet  the  Purposes  of  This 
Aimouncement 

•  Projects  that  request  funds  for 
feasibility  studies,  business  plans, 
marketing  plans  or  written  materials, 
such  as  manuals,  that  are  not  an 
essential  part  of  the  applicant's  long- 
range  development  plan.  As  an  objective 
of  a  larger  project,  business  plans  are 
allowable.  ANA  expects  written 
evidence  of  the  solid  investment  of  time 
and  consideration  on  the  part  of  the 
applicant  with  regard  to  the 
development  of  business  plans. 
Business  plans  should  be  developed 
based  on  market  analysis  and  feasibility 
studies  regarding  the  potential  success 
to  the  business  prior  to  the  submission 
of  the  application. 

•  Core  administration  functions,  or 
other  activities,  which  essentially 
support  only  the  applicant's  on-going 
administrative  functions.  However, 
under  Competitive  Area  2,  ANA  will 
consider  funding  core  administrative 
capacity  building  projects  at  the  village 
government  level  if  the  village  does  not 
have  governing  systems  in  place. 

•  Inject  goals,  which  are  not 
responsive  to  one  or  more  of  the  funding 
competitive  areas. 


•  Proposals  from  consortia  of  tribes 
that  are  not  specific  with  regard  to 
support  from,  and  roles  of,  member 
tribes.  ANA  expects  an  application  from 
a  consortium  to  have  goals  and 
objectives  that  will  create  positive 
impacts  and  outcomes  in  the 
communities  of  its  members.  Proposals 
from  consortia  of  tribes  should  have 
individual  objectives,  which  are  related 
to  the  larger  goal  of  the  proposed 
project.  Project  objectives  may  be 
tailored  to  each  consortia  member,  but 
within  the  context  of  a  common  goal  for 
the  consortia.  In  situations  where  both 

a  consortia  of  tribes  and  the  tribes  who 
belong  to  the  consortia  receive  ANA 
funding,  ANA  expects  that  consortia 
groups  will  not  seek  funding  that 
duplicates  activities  being  conducted  by 
their  member  tribes. 

•  Projects  that  will  not  be  completed, 
self-sustaining,  or  supported  by  other 
than  ANA  funds,  at  the  end  of  the 
project  period.  All  projects  funded  by 
ANA  must  be  completed,  or  self- 
sustaining  or  supported  with  other  than 
ANA  funds  at  the  end  of  the  project 
period.  Completed  means  that  the 
project  ANA  funded  is  finished,  and  the 
desired  outcome(s)  have  been  attained. 
Self-sustaining  means  that  a  project  will 
continue  without  outside  resources. 
Supported  by  other  than  ANA  funds 
means  that  the  project  will  continue 
beyond  the  ANA  project  period,  but  will 
be  supported  by  funds  other  than 
ANA'S. 

•  ANA  will  not  fund  investment 
capital  for  purchase  or  takeover  of  an 
existing  business,  for  purchase  or 
acquisition  of  a  franchise,  or  for 
purchase  of  stock  or  other  similar 
investment  instruments. 

•  Renovation  or  alteration  unless  it  is 
essential  for  the  project. 

•  Projects  originated  and  designed  by 
consultants  whom  provide  a  major  role 
for  themselves  in  the  proposed  project 
and  are  not  members  of  the  applicant 
organization,  tribe  or  village. 

H.  Paperwork  Reduction  Act  of  1995 

Under  the  Paperwork  Reduction  Act 
of  1995,  Pub.  L.  104-13.  the  Department 
is  required  to  submit  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  any  reporting  and 
record  keeping  requirements  in 
regulations  including  program 
announcements.  This  program 
announcement  does  not  contain 
information  collection  requirements 
beyond  those  approved  for  ANA  grant 
applications  under  the  Program 
Narrative  Statement  by  OMB  approval 
number  0980-0204. 
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/.  Receipt  of  Applications 
1.  Deadlines 

Mailed  applications  shall  be 
considered  as  meeting  an  announced 
deadline  if  they  are  either  received  on 
or  before  the  deadline  date  or  sent  on  or 
before  the  deadline  date  and  received  by 
ACF  in  time  for  the  independent  review. 

Applicants  are  encouraged  to  request 
a  legibly  dated  U.S.  Postal  Service 
postmark  or  to  obtain  a  legibly  dated 
receipt  from  a  commercial  carrier  or  the 
U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing. 

Applications  hand  carried  by 
applicants,  applicant  coiuriers,  or  by 
overnight/express  mail  couriers  shall  be 
considered  as  meeting  an  announced 


deadline  if  they  are  received  on  or 
before  the  deadline  date  or  postmarked 
on  or  before  the  deadline  date. 
Applicants  are  encouraged  that  express/ 
overnight  mail  services  do  not  always 
deliver  as  agreed. 

No  additional  material  will  be 
accepted,  or  added  to  an  application, 
unless  it  is  postmarked  by  the  deadline 
date.  Applications  and  related  materials 
postmarked  after  the  closing  date  are 
classified  as  late. 

2.  Late  Applications 

Applications,  which  do  not  meet  the 
Deadline  criteria,  are  considered  late 
applications.  ACF  shall  notify  each  late 
applicant  that  its  application  will  not  be 
reviewed  in  the  current  competition. 


3.  Extension  of  Deadlines 

The  Administration  for  Children  and  - 
Families  may  extend  an  application 
deadline  for  applicants  affected  by  acts 
of  God  such  as  floods  and  hurricanes,  or 
when  there  is  a  widespread  disruption 
of  the  mails.  A  determination  to  extend 
or  waive  deadline  requirements  rests 
with  the  Chief  Grants  Management 
Officer. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.612,  Native  American 
Programs) 

Dated:  September  17,  2002. 
Sharon  G.  McCuIIy, 

Acting  Deputy  Commissioner,  Administration 

for  Native  Americans. 

[FR  Doc.  02-24122  Filed  9-20-02;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  240 

[Release  No.  34-46492;  File  No.  S7-34-02] 
RIN  3235-AI61 

Rule  15c3-3    Reserve  Requirements 
for  Margin  Related  to  Security  Futures 
Products 

agency:  Securities  and  Exchange 
Commission  (the  "Commission"). 
ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  is  proposing 
for  comment  amendments  to  the 
formula  for  determination  of  customer 
reserve  requirements  of  broker-dealers 
under  the  Securities  Exchange  Act  of 
1934  in  response  to  the  anticipated 
trading  of  security  futures  products.  The 
proposed  amendments  would  permit  a 
broker-dealer  to  include  margin  related 
to  secimty  futures  products  written, 
purchased  or  sold  in  customer  securities 
accounts  required  and  on  deposit  with 
a  registered  clearing  agency  or  a 
derivatives  clearing  organization  as  a 
debit  item  in  calculating  its  customer 
reserve  requirement. 
DATES:  Comments  must  be  received  on 
or  before  October  23,  2002. 
ADDRESSES:  To  help  us  process  and 
review  your  comments  more  efficiently, 
comments  should  be  sent  by  one 
method  only. 

Comments  should  be  submitted  in 
triplicate  to  Jonathan  G.  Katz,  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW,  Washington,  DC 
20549-0609.  Comments  also  may  be 
submitted  electronically  at  the  following 
e-mail  address:  ruIe-comments@sec.gov. 
All  comments  should  refer  to  File  No. 
S7-34-02;  this  file  number  should  be 
included  on  the  subject  line  if  e-mail  is 
used.  All  comments  received  will  be 
available  for  public  inspection  and 
copying  in  the  Commissions  Public 
Reference  Room,  450  Fifth  Street,  NW, 
Washington,  DC  20549  and  on  the  SEC's 
Internet  web  site  (http://www.sec.gov). 
The  SEC  does  not  edit  personal 
identifying  information,  such  as  names 
or  e-mail  addresses,  from  electronic 
submissions.  Submit  only  the 
information  you  wish  to  make  publicly 
available. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  A.  Macchiaroli,  Associate 
Director,  at  (202)  942-0132;  Thomas  K. 
McGowan,  Assistant  Director,  at  (202) 
942-4886;  Bonnie  L.  Gauch,  Attorney,  at 
(202)  942-0765;  or  Matthew  B. 
Comstock,  Attorney,  at  (202)  942-0156, 
Division  of  Market  Regulation, 
Securities  and  Exchange  Commission, 


450  Fifth  Street,  NW.,  Washington.  DC 
20549-1001. 

I.  Introduction 

The  Commission  is  proposing 
amendments  to  Rule  15c3-3a.i  The 
amendments  delineate  how  a  broker- 
dealer  would  calculate  its  customer 
reserve  requirement  in  light  of 
enactment  of  the  Commodity  Futures 
Modernization  Act  of  2000  ("CFMA")^ 
and  the  expected  trading  of  security 
futures  products. 

A.  Background 

The  CFMA,  which  became  law  on 
December  21,  2000,  amended  the 
Commodity  Exchange  Act  ("CEA")  and 
the  Securities  Exchange  Act  of  1934 
("Exchange  Act")  to  permit  the  trading 
of  single  stock  and  narrow-based  index 
futures  ("secitfities  futures")  and 
established  a  framework  for  the 
regulation  of  security  futures  products 
("SFPs").3  SFPs  are  both  a  security  and 
a  future.'*  Thus,  a  customer  who  wishes 
to  buy  or  sell  an  SFP  must  conduct  the 
SFP  transaction  through  a  person 
registered  both  with  the  Commodity 
Futures  Trading  Commission  ("CFTC") 
as  a  futiues  commission  merchant 
("FCM")  or  as  an  introducing  broker 
("IB")  and  with  the  Commission  as  a 
broker-dealer.  The  CFTC  and  the 
Commission  issued  joint  final  rules 
under  which  either  the  firm  or  the 
customer,  if  the  firm  so  permits,  may 
choose  whether  customer  funds  would 
be  protected  under  the  CFTC's 
segregation  rules  or  the  Commission's 
Rule  15c3-3s  and  the  Securities  Investor 
Protection  Act  of  1970  ("SIPA").^ 

B.  Protection  of  Customer  Funds  Related 
to  SFP  Tmnsactions  in  Customer 
Securities  Accounts 

A  person  who  holds  an  SFP  in  a 
securities  account  would  be  a  customer 
imder  Exchange  Act  Rule  15c3-3.^  As 
SIP  A  required, 8  the  Commission 
adopted  Rule  15c3-3  in  1972,  in  part,  to 
ensure  that  a  broker-dealer  in 
possession  of  customers'  funds  either 
deployed  those  funds  "in  safe  areas  of 
the  broker-dealer's  business  related  to 


servicing  its  customers"  or,  if  not 
deployed  in  such  areas,  deposited  the 
funds  in  a  reserve  bank  accoimt  to 
prevent  conmiingling  of  customer  and 
firm  funds.9  Under  Rule  15c3-3,  a 
broker-dealer  must  calculate  what 
amoimt,  if  any,  it  must  deposit  on  behalf 
of  customers  in  the  reserve  bank 
accoimt,  entitled  "Special  Reserve  Bank 
Accoimt  for  the  Exclusive  Benefit  of 
Customers"  ("Reserve  Bank  Account"), 
according  to  the  formula  set  forth  in 
Rule  15c3-3a  ("Reserve  Formula").'" 
Generally,  under  the  Reserve  Formula,  a 
broker-dealer  must  calculate  any 
amounts  it  owes  to  its  customers  and 
the  amount  of  funds  generated  through 
the  use  of  customer  securities,  called 
credits,  and  compare  this  amount  to  any 
amounts  its  customers  owe  it,  called 
debits."  If  credits  exceed  customer 
debits,  the  broker-dealer  must  deposit 
that  net  amount  in  the  Reserve  Bank 
Account. '2  Therefore,  the  Reserve 
Formula  requires  broker-dealers  to 
maintain  a  reserve  against  customer 
funds  and  funds  generated  through  the 
use  of  customer  securities. 

Rule  15c3-3  seeks  to  inhibit  a  broker- 
dealer's  use  of  customer  assets  in  its 
business  by  prohibiting  the  use  of  those 
assets  except  for  designated  purposes." 
The  rule  also  aims  to  protect  customers 
involved  in  a  broker-dealer  liquidation. 
If  a  broker-dealer  holding  customer 
property  fails.  Rule  15c3-3  seeks  to 
ensure  that  the  firm  has  sufficient 
reserves  and  possesses  sufficient 
securities  so  that  customers  promptly 
receive  their  property  and  there  is  no 
need  to  use  the  Securities  Investor 
Protection  Corporation  ("SIPC")  fund.'* 

C.  Cleamnce  and  Settlement  of  SFPs 

A  clearing  and  carrying  broker- 
dealer  '^  may  clear  and  settle  an  SFP 
transaction  through  a  clearing  agency 
registered  with  the  Commission 
("Clearing  Agency")  or  through  a 
derivatives  clearing  organization 


'17CFR240.15c3-3a. 

2  Pub.  L.  No.  106-554. 114  Stat.  2763  (2000). 

'The  term  "security  futures  product"  includes 
both  a  security  future  and  any  option  or  privilege 
on  a  security  future.  CEA  section  la(32)  (7  U.S.C. 
1a(32))  and  Exchange  Act  section  3(a)(56)  (15  U.S.C. 
78c(a)(56)). 

♦Exchange  Act  sections  3(a)(10)  and  (11)  (15 
U.S.C.  78c(a)(10)  and  (11)). 

5  Exchange  Act  Release  No.  46473  (Sept.  9,  2002). 

6  15  U.S.C.  78aaae/s«j. 

'  See  17  CFR  240.15c3-3(a)(l)  (definiUon  of 
"customer"). 

8  Exchange  Act  section  15(c)(3)  (15  U.S.C 
780(c)(3)). 


9  Exchange  Act  Release  No.  9856  (Nov.  10, 1972), 
37  FR  25224;  17  CFR  240.15c3-3(e). 

">  17  CFR  240.15c3-3(e)(l)  and  (2). 

"  17  CFR  240.15c3-3(e)(2). 

"Id. 

"Exchange  Act  Release  No.  9856  (Nov.  10, 1972), 
37  FR  25224. 

"  Id.  SIPC  may  advance  money  from  the  SIPC 
fund  to  satisfy  claims  of  customers  of  a  failed 
broker-dealer,  subject  to  certain  limitations,  under 
the  Securities  Investor  Protection  Act  of  1970. 15 
U.S.C.  78fff-3. 

■3  A  clearing  and  carrying  broker-dealer  is  an 
entity  that  may  hold  customer  funds  or  securities 
under  Exchange  Act  Rule  15c3-l(a)(2)(i)  (17  CFR 
240.15c3-l(a)(2)(i)). 
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("DCO")  18  registered  with  the  CFTC. »' 
A  DCO  is  not  required  to  register  as  a 
Clearing  Agency  with  the  Commission 
under  section  1 7 A  solely  because  it 
clears  SFPs.'^  Similarly,  a  Clearing 
Agency  is  not  required  to  register  as  a 
DCO  with  the  CFTC  solely  because  it 
clears  SFPs.»» 

As  part  of  the  clearance  and 
settlement  process  for  customer  SFP 
transactions,  a  Clearing  Agency  or  DCO, 
pursuant  to  its  rules,  will  require  the 
broker-dealer  carrying  customer  SFP 
accounts  to  post  margin  at  the  Clearing 
Agency  or  DCO.  The  Clearing  Agency  or 
DCO  collects  this  margin  to  protect  itself 
if  a  broker-dealer  defaults  on  its 
obligations  related  to  SFPs.  The  broker- 
dealer,  in  turn,  must  collect  margin  from 
the  customer  engaging  in  the  SFP 
transaction.^"  Customer  margin  protects 
the  broker-dealer  if  the  customer 
defaults  on  its  obligations  under  an  SFP 
transaction. 

n.  Proposed  Amendments 

The  Commission  proposes  to  amend 
Rule  15c3-3a  to  delineate  the  treatment 
of  customer  margin  deposited  with  a 
Clearing  Agency  or  DCO  related  to  SFPs 
for  Reserve  Formula  purposes. 
Specifically,  the  Commission  proposes 
to  redesignate  Item  14  as  Item  15,  add 
a  new  Item  14  and  new  Note  G,  amend 
Item  B  and  amend  newly  redesignated 
Item  15,  as  described  below.  Generally, 
these  proposed  changes  would  permit  a 
broker-dealer  to  include  the  amount  of 
customer  SFP  margin  required  and  on 
deposit  at  a  Clearing  Agency  or  DCO  as 
*a  debit  in  the  Reserve  Formula.^^  The 


'6  CEA  section  la(9)  (7  U.S.C.  la(9)).  The  term 
"derivatives  clearing  organization"  means  a 
clearinghouse,  clearing  association,  clearing 
corporation,  or  similar  entity,  facility,  system,  or 
organization  that,  with  respect  to  an  agreement, 
contract,  or  transaction — 

(i)  enables  each  party  to  the  agreement,  contract, 
or  transaction  to  substitute,  through  novation  or 
otherwise,  the  credit  of  the  derivatives  clearing 
organization  for  the  credit  of  the  parties; 

(ii)  arranges  or  provides,  on  a  multilateral  basis, 
for  the  settlement  or  netting  of  obligations  resulting 
from  such  agreements,  contracts,  or  transactions 
executed  by  participants  in  the  derivatives  clearing 
organization;  or 

(iii)  otherwise  provides  clearing  services  or 
arrangements  that  mutualize  or  transfer  among 
participants  in  the  derivatives  clearing  organization 
the  credit  risk  arising  from  such  agreements, 
contracts,  or  transactions  executed  by  the 
participants. 

"CEA  section  7a-l(a),  (b)  and  (c)  (7  U.S.C.  7«- 
l(a).-(b)  and  (c)). 

•"Exchange  Act  section  17A(b)(7)(A)  (15  U.S.C 
78q-l(b)(7)(A)). 

'"CEA  section  7a-l(a)(2)  (7  U.S.C.  7a-l(a)(2)). 

20  Exchange  Act  Release  No.  46292  (Aug.  1.  2002), 
67  FR  53145. 

"  The  proposed  changes  would  provide  customer 
SFP  margin  required  and  on  deposit  at  a  Clearing 
Agency  or  DCO  with  similar  debit  treatment  under 
the  Reserve  Formula  as  customer  options  margin 


Reserve  Formula  would  isquire  a 
broker-dealer  that  clears  and  carries 
SFPs  in  securities  accounts  on  behalf  of 
customers  to  include  SFP  margin  that  it 
receives  from  the  customer  as  a  credit 
item  in  calculating  the  customer  reserve 
requirement.  22  The  Reserve  Formula, 
however,  currently  does  not  permit  a 
broker-dealer  that  clears  and  carries 
SFPs  in  securities  accounts  on  behalf  of 
customers  to  record  an  offsetting  debit 
for  customer  SFP  margin  that  it  posts 
with  a  Registered  Clearing  Agency  or 
DCO.  Without  the  proposed  changes  to 
Rulel5c3-3a,  the  broker-dealer  would 
be  required  to  fund  its  customer  reserve 
requirement  at  least  in  part  with 
proprietary  assets,  which  would  require 
the  broker-dealer  to  maintain  two 
reserves  to  cover  the  same  customer 
property,  one  reserve  in  the  Reserve 
Bank  Account  and  the  second  with  the 
Clearing  Agency  or  DCO. 

Proposed  new  Item  14  would  permit 
the  broker-dealer  to  include  a  debit  in 
its  Reserve  Formula  computation  to  the 
extent  of  customer  SFP  margin  required 
and  on  deposit  with  a  Clearing  Agency 
or  a  DCO,  subject  to  the  conditions  in 
proposed  Note  G.  Recordation  of  the 
debit  reflects  the  broker-dealer's  use  of 
firm  assets  for  customer  purposes. 

Subparagraph  (b)  of  proposed  Note  G 
would  permit  a  broker-dealer  to  include 
a  debit  for  customer  SFP  margin 
required  and  on  deposit  at  a  Clearing 
Agency  or  DCO  under  Item  14  only  if  it 
uses  a  Clearing  Agency  or  DCO  that 
meets  specified  criteria.  Under 
subparagraph  (b)(1)  of  proposed  Note  G, 
a  broker-dealer  could  include  customer 
SFP  margin  as  a  debit  item  only  if  the 
Clearing  Agency  or  DCO  has  sufficient 
financiad  resources,  as  set  forth  in  the 
proposed  rule.  In  particular,  a  broker- 
dealer  could  include  this  debit  only  if 
the  registered  Clearing  Agency  or  DCO 
either:  (1)  Maintains  the  highest 
investment-grade  rating  from  a 
nationally  recognized  statistical  rating 
organization  ("NRSRO"),  bt  (2) 
maintains  security  deposits  from 
clearing  members  in  coimection  with 
regulated  options  or  futures  transactions 
of  least  $500  million  and  retains 
additional  assessment  power  over 
member  firms  of  at  least  $1.5  billion. 

These  standards  for  financial 
resources  are  consistent  with  the 
customer  protection -function  of  Rule 
15c3-3  and  are  necessary  because  of  the 
unsecured  nature  of  the  debits. 


required  and  on  deposit  with  The  Options  Clearing 
Corporation  ("OCC").  To  receive  debit  treatment 
under  the  Reserve  Formula,  the  collateral  posted  at 
a  Clearing  Agency  or  DCO  as  customer  SFP  margin 
must  be  the  same  type  of  collateral  posted  at  OCC 
as  customer  options  margin. 
» 17  CFR  240.15C3-3.  Item  1. 


Requiring  the  highest  investment-grade 
rating  from  an  NRSRO  provides  the 
strongest  protection  against  losses  to 
margin  deposited  at  a  Clearing  Agency 
or  DCO,  regardless  of  changing  market 
conditions.  With  a  lower  credit  rating,  a 
Clearing  Agency  or  DCO  may  not  have 
the  financial  ability  to  meet  its 
obligations  to  broker-dealers  during 
times  of  market  stress,  which  may 
compromise  investor  protection. 
Similarly,  setting  the  security  deposit 
level  at  $500  million  and  the  assessment 
power  at  $1.5  billion  should  help  to 
ensure  that  a  Clearing  Agency  or  DCO 
maintains  liquidity  and  financial 
resources  sufficient  to  protect  customer 
margin  on  deposit.  The  Commission  set 
the  rating  requirement,  the  amount  of 
the  security  deposit  and  the  assessment 
power  at  these  levels  based  upon  the 
Conunission  stafTs  experience  and  their 
discussions  with  the  industry. 

The  term  "security  deposits"  in 
subparagraph  (b)(1)  of  Note  G  refers  to 
a  general  fund  consisting  of  cash  or 
securities  held  by  a  Clearing  Agency  or 
DCO.  The  Clearing  Agency  or  IK:0  may 
use  this  fund  to  secure  its  general 
obligations  to  creditors.  The  security 
deposit  is  in  addition  to.  and  separate 
from,  performance  bonds  and  margin 
deposited  with  the  Clearing  Agency  or 
DCO.  The  term  "assessment  power" 
included  in  the  proposed  rule  relates  to 
a  Clearing  Agency  or  DCO's  ability, 
under  its  rules,  to  assess  its  members  in 
excess  of  amounts  required  for  a 
security  deposit  to  meet  emergency 
funding  needs. 

Under  subparagraph  (b)(2)  of 
proposed  Note  G,  a  broker-dealer  could 
include  customer  SFP  margin  as  a  debit 
in  the  Reserve  Formula  only  if  the 
Clearing  Agency  or  DCO  at  which  the 
margin  is  deposited  in  turn  deposits  the 
margin  in  a  bank,  as  that  term  is  defined 
under  section  3(a)(6)  of  the  Exchange 
Act.  Furthermore,  a  broker-dealer  could 
include  the  debit  only  if  the  Clearing 
Agency  or  DCO  with  which  the 
customer  SFP  margin  is  deposited 
obtains  certification  from  the  bank,  in 
writing,  that  the  bank,  or  any  person 
claiming  through  the  bank,  cannot  place 
a  lien  against,  or  otherwise  attach,  the 
customer  margin.  The  purpose  of  these 
conditions  is  to  prevent  the 
commingling  of  customer  property  with 
non-customer  property  and,  thus,  help 
to  ensure  that  customer  property  is 
readily  available  to  each  customer  if  a 
Clearing  Agency  or  DCO  fails. 

Furtheimore,  a  broker-dealer  could 
include  a  debit  item  in  the  Reserve 
Formula  for  customer  SFP  margin 
required  and  on  deposit  with  a  Clearing 
Agency  or  DCO  only  if  that  clearing 
house,  in  compliance  with  Rule  15c3- 
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3,  establishes,  documents  and 
maintains:  (1)  A  system  to  safeguard  the 
handling,  transfer  and  delivery  of  cash 
and  securities;  (2)  provisions  for  fidelity 
bond  coverage  of  its  employees  and 
agents;  and  (3)  provisions  for  periodic 
examination  by  independent  public 
accountants.  This  proposed  requirement 
is  designed  to  protect  customers'  cash 
and  securities  by  limiting  the  debit 
treatment  under  the  Reserve  Formula  to 
customer  SFP  margin  deposited  at  a 
Clearing  Agency  or  DCO  that  addresses 
internal  risk.  Implementation  of  the 
proposed  rule's  requirements  would 
assist  these  entities  in  monitoring 
whether  customer  margin  is  protected 
from  both  default  and  use  in  other  areas 
of  the  entities'  business. 

Under  subparagraph  {bK4)  of 
proposed  Note  G,  a  broker-dealer  could 
include  a  debit  in  the  Reserve  Formula 
for  customer  SFP  margin  deposited  at  a 
DCO  not  otherwise  registered  with  the 
Commission  only  if  the  DCO  has 
provided  an  undertaking  to  the 
Commission.  In  the  undertaking,  the 
DCO  would  agree  to  examination  by  the 
Commission  for  compliance  with 
proposed  subparagraphs  (b)(1)  through 
(b)(3)  of  proposed  Note  G.  With  the 
undertaking,  the  Commission  is  assured 
of  having  the  ability  to  examine  a  DCO 
to  determine  if  customer  property  is 
protected  in  the  manner  that  Rule  15c3- 
3  requires. 

The  Commission  also  proposes  other, 
related  amendments  to  Rule  15c3-3a. 
First,  based  upon  existing  criteria  in 
Note  F,  proposed  subparagraph  (a)  of 
Note  G  would  harmonize  the  type  of 
collateral  acceptable  for  deposit  as 
customer  SFP  margin  for  purposes  of 
proposed  Item  14  with  the  type  of 
collateral  acceptable  for  deposit  as 
customer  options  margin  under  Note  F 
for  pvirposes  of  Item  13.  Note  F 
currently  permits  inclusion  of  a  debit  in 
the  Reserve  Formula  under  Item  13  only 
if  a  broker-dealer  deposits  cash, 
proprietary  qualified  securities  or  letters 
of  credit  with  OCC  as  customer  options 
margin.2^  Subparagraph  (a)  of  proposed 
Note  G  would  permit  inclusion  of  a 
debit  in  the  Reserve  Formula  under 
proposed  Item  14  only  if  a  broker-dealer 
deposits  the  same  type  of  collateral  set 
forth  in  Note  F  with  a  Clearing  Agency 
or  a  DCO  as  customer  SFP  margin. 

Second,  the  Commission  proposes  to 
amend  Note  B  to  extend  to  SFPs  the 
same  Reserve  Formula  treatment 
ciutently  afforded  a  letter  of  credit 
collateralized  by  customer  securities 
deposited  with  OCC  for  options  margin 
purposes.  Under  current  Note  B  to  the 
Reserve  Formula,  a  broker-dealer  that 


posts  a  letter  oLcredit  collateralized  by 
customer  securities  at  OCC  as  customer 
options  margin  must  include  the 
amount  of  that  letter  of  credit  as  a  credit 
item  in  its  Reserve  Formula 
computation,  to  the  extent  of  the  margin 
requirement.  Recordation  of  the  credit 
reflects  the  broker-dealer's  use  of 
customer  assets  to  secure  the  letter  of 
credit.  A  firm  must  include  both  the 
credit  under  Note  B  and  the  debit  under 
Item  13  to  set  the  customer  reserve 
requirement  at  the  appropriate  level. 

Similarly,  the  proposed  amendment 
to  Note  B  would  require  a  broker-dealer 
to  include  a  letter  of  credit 
collateralized  by  customer  secxuities 
deposited  with  a  Clearing  Agency  or 
DCO  as  customer  SFP  margin  as  a  credit 
item  in  its  Reserve  Formula  calculation. 
As  with  options  margin,  inclusion  of  the 
credit  reflects  use  of  customer  assets  to 
secure  the  letter  of  credit.^* 

Third,  the  Commission  proposes  to 
amend  Rule  15c3-3a  to  redesignate 
current  Item  14  as  proposed  Item  15. 
Proposed  Item  15  would  be  amended  to 
include  proposed  Item  14  relating  to 
customer  SFP  margin  in  the 
computation  of  debits  under  the  Reserve 
Formula. 

m.  Request  for  Comments 

We  invite  interested  persons  to 
submit  written  comments  on  all  aspects 
of  the  proposed  amendments,  in 
addition  to  the  specific  requests  for 
comments  included  in  the  release. 
Further,  we  invite  comment  on  other 
matters  that  might  have  an  effect  on  the 
proposals  contained  in  the  release, 
including  any  competitive  impact. 

We  invite  comments  on  proposed 
Note  G  to  the  Reserve  Formula.  A 
broker-dealer  may  include  customer 
SFP  margin  required  and  on  deposit  at 
a  Clearing  Agency  or  DCO  as  a  debit  in 
the  Reserve  Formula  only  if  the  clearing 
house:  (1)  Either  maintains  the  highest 
investment-grade  rating  from  an 
NRSRO.  or  (2)  maintains  security 
deposits  from  clearing  members  of  at 
least  $500  million  and  assessment 
power  over  member  firms  of  $1.5 
billion.  Are  these  conditions  necessary 
to  help  ensure  the  creditworthiness  of 
those  entities?  Should  we  consider 
different  or  additional  criteria  to 
determine  creditworthiness? 

We  also  invite  comment  on 
subparagraph  {b)(2)  of  proposed  Note  G. 
Specifically,  is  the  requirement  that 
customer  margin  be  deposited  in  a  bank 
as  defined  in  section  3(a)(6)  of  the  Act 
a  sufficient  means  to  segregate  customer 
margin  from  non-customer  property? 
Should  we  permit  a  broker-dealer  to 


include  customer  SFP  margin  as  a  debit 
in  the  Reserve  Formula  if  a  Clearing  ■ 
Agency  or  DCO  holds  that  margin  in 
places  other  than  in  a  bank  as  defined 
under  section  3(a)(6)  of  the  Act?  Should 
customer  SFP  margin  represented  by 
securities  be  held  in  a  location  different 
from  customer  SFP  margin  represented 
by  cash? 

Furthermore,  we  invite  comment  on 
subparagraph  (b)(3)  of  proposed  Note  G. 
To  include  a  debit  in  the  Reserve 
Formula  for  customer  SFP  margin,  a 
broker-dealer  must  use  a  Clearing 
Agency  or  DCO  that  establishes, 
documents  and  maintains:  (1)  A  system 
to  safeguard  the  handling,  transfer  and 
delivery  of  cash  and  securities;  (2) 
provisions  for  fidelity  bond  coverage  of 
its  employees  and  agents;  and  (3) 
provisions  for  periodic  examination  by 
independent  public  accoimtants.  Would 
these  conditions  protect  customer  assets 
that  a  broker-dealer  deposits  at  a 
Clearing  Agency  or  DCO  by  aiding  the 
clearing  house  in  addressing  internal 
risk?  Should  we  consider  other  or 
additional  tools  to  measure  this  risk? 
Are  any  of  these  criteria  unnecessary? 

We  also  invite  comment  on  the 
requirement  in  proposed  subparagraph 
(b)(4)  that  a  broker-dealer  obtain  an 
undertaking  from  a  DCO  not  otherwise 
registered  with  the  Commission.  The 
undertaking  will  clarify  that 
representatives  of,  or  designees  to,  the 
Commission  may  examine  the  DCO  for 
compliance  with  the  requirements  of 
Rule  15c3-3a.  Is  the  undertaking  an 
appropriate  means  to  help  protect 
-customers  under  Rule  15c3-3? 

rV.  Paperwork  Reduction  Act 

Certain  provisions  of  the  proposed 
amendments  to  Rule  15c3-3a  contain 
"collection  of  information 
requirements"  within  the  meaning  of 
the  Paperwork  Reduction  Act  of  1995.^5 
The  Commission  has  submitted  the 
proposed  amendment  to  the  Office  of 
Management  and  Budget  ("0MB")  for 
review  in  accordance  with  44  U.S.C 
3507(d)  and  5  CFR  1320.11.  The 
Conunission  is  revising  the  collection  of 
information  entitled  "Customer 
Protection — Reserves  and  Custody  of 
Securities  (17  CFR  240.15c3-3)".  0MB 
Control  Number  3235-0078.  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number. 


"  17  CFR  240.15c3-3a.  Item  13,  Note  F. 


2«  17  CFR  240.15c3-3a,  Item  2,  Note  B. 


"44  U.S.C.  3501. 


A.  Collection  of  Information  Under 
These  Amendments 

As  discussed,  the  proposed 
amendments  to  Rule  15c3-3a  would 
permit  a  broker-dealer  that  clears  and 
carries  customer  SFPs  in  securities 
accounts  on  behalf  of  customers  to 
include  certain  credits  and  debits  in  its 
Reserve  Formula  calculation  relating  to 
SFP  margin  required  and  on  deposit 
with  a  Clearing  Agency  or  a  DCO.  The 
amendments  would  permit  a  broker- 
dealer  to  include  as  a  debit  the  amount 
of  customer  SFP  margin  required  and  on 
deposit  with  a  Clearing  Agency  or  DCO 
only  if  that  entity:  maintains  sufficient 
liquid  capital;  deposits  customer  SFP 
margin  in  a  Reserve  Bank  Account  to 
ensure  the  ready  availability  of  those 
fimds;  and  maintains  a  system  for 
safeguarding  the  handling,  transfer  and 
delivery  of  SFPs.  In  addition,  the 
amendments  require  a  broker-dealer  to 
obtain  from  a  DCO  not  otherwise 
registered  with  the  Commission  an 
executed  imdertaking  in  which  the  DCO 
agrees  to  examination  by  the 
Commission  to  monitor  the  E)CO's 
compliance  with  the  applicable 
conditions  set  forth  in  the  amendments 
to  Rule  15c3-3a. 

B.  Proposed  Use  of  Information 

The  Commission,  self-regulatory 
organizations  ("SROs")  and  other 
securities  regulatory  authorities  would 
use  the  information  collected  under  the 
proposed  amendments  to  Rule  15c3-3a 
to  determine  whether  a  broker-dealer  is 
in  compliance  with  Rule  15c3-3  and 
with  other,  related  customer  protection 
requirements.  The  Commission,  SROs 
and  other  securities  regulatory 
authorities  also  would  use  this 
information  to  monitor  whether  a 
Clearing  Agency  or  DCO  properly  has 
safeguarded  customer  funds. 

C.  Respondents 

The  proposed  amendments  to  Rule 
15c3-3a  would  apply  only  to  those 
broker-dealers  that  clear  and  carry  SFPs 
in  securities  accounts  for  the  benefit  of 
customers.  Moreover,  these  provisions 
would  apply  only  to  broker-dealers  that 
carry  customer  funds,  securities  or 
property  and  do  not  claim  an  exemption 
from  Rule  15c3-3a.  As  of  October  31, 
2001,  there  were  412  clearing  firms.  As 
of  March  31,  2001,  90  broker-dealers 
were  registered  with  the  CFTC  as  FCMs, 
63  of  which  are  clearing  and  carrying 
firms.  Based  upon  conversations 
between  the  Commission  and  industry 
representatives  about  the  number  of 
finns  that  may  conduct  SFP  business, 
the  staff  estimates  that  the  number  of 
firms  likely  to  engage  in  this  business, 


in  addition  to  the  broker-dealers  already 
registered  with  the  CFTC  as  FCMs,  is 
10%  of  the  clearing  and  carry  firms  not 
presently  registered  with  the  CFTC.^o 
Thus,  the  staff  estimates  that 
approximately  98  firms  (63  -»■  ((412  - 
63)  X  10%))  will  be  required  to  comply 
with  these  proposed  amendments  to 
obtain  the  debit  treatment. 

D.  Total  Annual  Reporting  and 
Recordkeeping  Burden 

Under  the  proposed  «unendments  to 
add  new  Item  14,  amend  and 
redesignate  Item  15,  amend  Note  B  and 
add  new  Note  G  to  Rule  15c3-3a,  a 
broker-dealer  that  clears  and  carries 
SFPs  in  securities  accounts  for  the 
benefit  of  customers  may  include 
customer  SFP  margin  required  and  on 
deposit  at  a  Clearing  Agency  or  DCO  as 
a  debit  item  in  the  Reserve  Formula. 
The  Conunission  staff  estimates  that 
broker-dealers  that  engage  in  an  SFP 
business  will  spend  approximately  490 
hours  (or  5  hours  each  x  98  clearing 
broker-dealers)  to  modify  software  to 
accommodate  changes  in  the  calculation 
of  the  Reserve  Formula  pursuant  to  the 
proposed  amendment  to  Note  B  and 
proposed  new  Item  14,  and  amended 
and  redesignated  Item  15.  This  will  be 
a  one-time  biuden.  The  Commission 
staff  also  estimates  that  broker-dealers 
will  spend  approximately  24.5  hours 
per  week  (or  0.25  hours  x  98  clearing 
broker-dealers),  for  a  yearly  total  of 
1,274  hours  (24.5  hours  x  52  weeks),  to 
verify  and  input  the  information 
required  imder  the  proposed 
amendment  to  Note  B  and  proposed 
new  Item  14. 

Furthermore,  broker-dealers  that  clear 
and  settle  SFP  transactions  through 
DCOs  not  otherwise  registered  with  the 
Commission  would  spend  time  verify 
that  the  DCO  has  made  the  imdertaking 
to  the  Commission  under  subparagraph 
(b)  to  Note  G.  The  Commission  staff 
estimates  these  broker-dealers  will 
spend  24.5  hours  (or  0.25  hours  x  98 
clearing  broker-dealers)  to  obtain  the 
undertakings.  This  will  be  a  one-time 
burden  unless  a  broker-dealer  changes 
clearing  E)C08. 

E.  Collection  of  Information  Is 
Mandatory 

The  collection  of  information  is 
mandatory  if  a  broker-dealer  clears  and 
carries  SFPs  in  securities  accounts  on 
behalf  of  customers  and  wants  to  record 
customer  margin  required  and  on 
deposit  with  a  Clearing  Agency  or  DCO 
as  a  debit  item  in  its  Reserve  Formula 
calculation. 


'■These  estimates  are  identical  to  those  set  forth 
in  Exchange  Act  Release  No.  46473  (Sept.  9.  2002). 


F.  Confidentiality 

The  collection  of  information  under 
the  proposed  amendments  to  Rule 
15c3-3a  would  be  provided  to  the 
Conunission  and  SROs,  but  not  subject 
to  public  availability. 

G.  Record  Retention  Period 

Rule  17a-4(b)(8)(xiii)  requires  broker- 
dealers  to  preserve  information  related 
to  possession  and  control  requirements 
under  Rule  15c3-3  for  three  years,  the 
first  two  years  in  an  accessible  place. 

H.  Request  for  Comment 

Under  44  U.S.C.  3506(c)(2)(B),  the 
Commission  solicits  comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Conunission,  including 
whether  the  information  would  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
Commission's  estimate  of  the  burden  of 
the  proposed  collection  of  information; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those 
required  to  respond,  including  through 
the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology. 

Persons  who  desire  to  submit 
comments  on  the  collection  of 
information  requirements  should  direct 
them  to  the  OMB,  Attention:  Desk 
Officer  for  the  Securities  and  Exchange 
Conunission,  Office  of  Information  and 
Regulatory  Affairs,  Washington.  DC 
20503.  and  should  also  send  a  copy  of 
their  comments  to  Jonathan  G.  Katz, 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW. 
Washington.  DC  20549-0609.  and  refer 
to  File  No.  S7-34-02.  OMB  is  required 
to  make  a  decision  concerning  the 
collections  of  information  between  30 
and  60  days  after  publication  of  this 
document  in  the  Federal  Register; 
therefore,  comments  to  OMB  are  best 
assured  of  having  full  effect  if  OMB 
receives  them  within  30  days  of  this 
publication.  The  Commission  has 
submitted  the  proposed  collections  of 
information  to  OMB  for  approval. 
Requests  for  the  materials  submitted  to 
OMB  by  the  Commission  with  regard  to 
these  collections  of  information  should 
be  in  writing,  refer  to  File  No.  S7-34- 
02,  and  be  submitted  to  the  Securities 
and  Exchange  Commission,  Records 
Management,  Office  of  Filings  and 
Information  Services,  450  Fifth  Street, 
NW,  Washington.  DC  20549. 
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V.  Costs  and  Benefits  of  the  Proposed 
Amendments 

A.  Introduction 

Passage  of  the  CFMA  in  December  of 
2000  permitted  the  trading  of  SFPs  and 
established  a  framework  for  the 
Commission  and  CFTC  to  regulate  SFPs 
jointly.  This  framework  was  necessary 
because  the  CFMA  defined  an  SFP  to  be 
both  a  seCTirity  and  a  future  ^^  and, 
therefore,  subject  both  to  the  CEA  and 
the  Exchange  Act.  Accordingly,  both 
Clearing  Agencies,  which  are  regulated 
by  the  Commission,  and  DCOs,  which 
are  regulated  by  the  CFTC,  may  clear 
SFPs.  Consistent  with  these  provisions, 
the  Commission  is  proposing  to  amend 
Exchange  Act  Rule  15c3-3a  by 
redesignating  Item  14  as  Item  15,  adding 
new  Item  14  and  new  Note  G,  amending 
Item  B  and  amending  newly 
redesignated  Item  15. 

B.  Benefits  i 

The  proposed  amendments  to  Rule 
15c3-3a  would  enhance  the  customer 
protection  function  of  Rule  15c3-3.  In 
particular,  proposed  Note  G  would  help 
t(\  protect  customer  property  by 
requiring  that  a  broker-dealer,  if  it 
wishes  to  include  customer  SFP  margin 
as  a  debit  item  in  the  Reserve  Formula, 
use  only  a  Clearing  Agency  or  DCO  that 
has  significant  financial  resources  to 
clear  and  settle  its  customer  SFP 
transactions.  Proposed  Note  G  would 
further  protect  customer  property  by 
conditioning  the  debit  treatment  on 
requirement  that  a  broker-dealer  use 
only  a  Clearing  Agency  or  DCO  that 
deposits  customer  SFP  margin  in  a 
Reserve  Bank  Account  that  is  for  the 
exclusive  benefit  of  SFP  customers.  The 
Reserve  Bank  Accoimt  would  protect 
customer  property  from  being 
commingled  with  non-customer 
property.  The  internal  risk  management 
system  contemplated  under  proposed 
Note  G  would  protect  a  broker-dealer 
and  its  customers  by  helping  its 
Clearing  Agency  or  DCO  to  monitor 
whether  customer  margin  is  protected 
from  both  default  and  use  in  other  areas 
of  the  entities'  business.  These  proposed 
enhanced  customer  protections  would 
make  it  less  likely  that  there  would  be 
a  need  to  use  the  SIPC  fund. 

Proposed  amended  Note  B,  new  Item 
14  and  new  Note  G  are  designed  to  help 
a  broker-dealer  that  clears  and  carries 
SFPs  in  securities  accoimts  on  behalf  of 
customers  to  calculate  the  appropriate 
customer  reserve  requirement  under  the 
Reserve  Formula.  Without  amended 
Note  B,  a  broker-dealer's  Reserve 


2' Exchange  Act  sections  3(a)(10)  and  (11)  (IS 
U.S.C78c(a)(10)and(ll). 


Formula  computation  would  not 
include  a  credit  to  reflect  the  firm's  use 
of  customer  assets  to  seciue  a  letter  of . 
credit,  which  is  then  used  as  customer 
SFP  margin  deposit  with  a  Clearing 
Agency  or  DCO.  Similarly,  without 
proposed  Item  14  and  Note  G,  a  broker- 
dealer's  Reserve  Formula  computation 
would  not  include  a  debit  to  reflect  the 
firm's  use  of  assets  for  customer 
purposes  to  meet  its  customer  SFP 
margin  deposit  requirements.  In  that 
case,  a  broker-dealer's  regulatory  costs 
would  be  higher. 

Proposed  amended  Note  B,  new  Item 
14  and  new  Note  G  would  permit  a 
broker-dealer  to  include  the  amoimt  of 
customer  SFP  margin  required  and  on 
deposit  at  a  Clearing  Agency  or  DCO  as 
a  debit  in  the  Reserve  Formula.  Without 
the  proposed  changes  to  Rulel5c3-3a, 
the  broker-dealer  would  be  reqvured  to 
fund  its  customer  reserve  requirement  at 
least  in  part  with  proprietary  assets, 
which  would  require  the  broker-dealer 
to  maintain  two  reserves  to  cover  the 
same  customer  property,  one  reserve  in 
the  Reserve  Baiik  Account  and  the 
second  with  the  Clearing  Agency  or 
E)CO.  As  a  result,  the  costs  of  engaging 
in  a  customer  SFP  business  would 
increase.  Thus,  proposed  amended  Note 

B,  new  Item  14  and  new  Note  G  lower 
the  costs  of  clearing  and  carrying  SFPs 
in  customer  securities  accounts  and 
potentially  spur  the  growth  of  the  SFP 
markets. 

C.  Costs 

The  amendments  were  drafted  to 
reduce  the  burden  of  the  Reserve 
Formula  on  broker-dealers  by  allowing 
a  broker-dealer  to  include  the  amount  of 
customer  SFP  margin  required  and  on 
deposit  at  a  Clearing  Agency  or  DCO  as 
a  debit  in  the  Reserve  Formula.  This 
treatment  would  permit  a  broker-dealer 
that  clears  and  carries  SFPs  in  securities 
accounts  on  behalf  of  customers  to 
calculate  the  appropriate  customer 
reserve  requirement. 

Proposed  amended  Note  B  would 
require  broker-dealers  to  include  certain 
customer  SFP  margin  required  and  on 
deposit  with  a  Clearing  Agency  or  DCO 
as  a  credit  item  in  the  Reserve  Formula. 
Proposed  new  Item  14  would  permit 
broker-dealers  to  include  customer  SFP 
margin  required  and  on  deposit  with  a 
Registered  Clearing  Agency  or  DCO  as  a 
debit  item.  A  broker-dealer  would  incur 
a  one-time  cost  to  re-program  software 
that  performs  Reserve  Formula 
calculations  to  include  proposed  Note  B 
and  Item  14  in  those  calculations.  Based 
on  the  paperwork  costs  described  above, 
the  Commission  staff  preliminarily 


estimates  total  reprogramming  costs 
would  be  $25,320.28 

Under  proposed  Note  B  and  proposed 
Item  14,  the  broker-dealer  also  would 
incur  minimal,  annual  costs  to  verify 
and  input  debit  item  amounts  into  its 
customer  reserve  requirement 
calculation.  We  estimate  the  yearly 
paperwork  burden  to  be  1,274  hours  to 
complete  these  tasks.  Therefore,  the 
Commission  staff  preliminarily 
estimates  the  aimual  paperwork  cost  to 
broker-dealers  would  be  $53,508  (1274 
hours  X  $42.00  per  hour  for  an 
operations  specialist). ^^ 

Moreover,  a  broker-dealer  that  clears 
SFP  transactions  through  a  DCO  would 
incur  costs  to  obtain  an  underiaking 
from  the  DCO  as  proposed  Note  G 
requires.  The  Commission  staff 
estimates  the  paperwork  cost  to  the 
broker-dealer  of  obtaining  the 
imdertaking  required  under  Note  G 
would  be  $3,822.30  The  costs  would  be 
recurring  only  if  the  broker-dealer 
decided  to  clear  its  transactions  through 
a  different  DCO.  Note  that  only  clearing 
and  carrying  broker-dealers  that  engage 
in  customer  SFP  transactions  would 
incur  any  of  the  costs  described  above. 

VI.  Consideration  of  Burden  on 
Competition,  and  Promotion  of 
E£Bciency,  Competition,  and  Capital 
Formation 

Section  3(f)  of  the  Exchange  Act  ^^ 
requires  the  Commission,  whenever  it 
engages  in  rulemaking  and  must 
consider  or  determine  if  an  action  is 
necessary  or  appropriate  in  the  public 
interest,  to  consider  if  the  action  will 
promote  efficiency,  competition,  and 
capital  formation.  Section  23(a)(2)  of  the 
Exchange  Act  ^^  requires  the 


2»  Security  Industry  Association 's"("SIA")  Report 
on  Management  and  Professional  Earnings  in  the 
Securities  Industry  2001,  Tables  157  and  158. 
According  to  Table  157.  the  hourly  cost  of  a 
programmer  is  approximately  $46.78  and  the  hourly 
cost  of  a  senior  programmer  is  approximately 
$71.25.  These  hourly  wage  costs,  and  all  other 
hourly  wage  costs  in  this  document,  include  a  35% 
increase  above  the  SIA  wage  figures  to  account  for 
overhead  costs.  The  staff  estimates  that  a 
programmer  would  spend  approximately  4  hours  to 
modify  software  to  meet  the  requirements  of 
proposed  Note  B  and  Items  14  and  15.  Further,  the 
Staff  estimates  that  a  senior  programmer  would 
spend  approximately  1  hour  on  the  project.  Total 
cost:  (4  hours  x  $46.78  per  hour  x  98  broker-dealers) 
+  (1  hour  X  $71.25  per  hour  x  98  broker-dealers)) 
'  $25,320.36. 

2»  SIA's  Feport  on  Management  and  Professional 
Earnings  in  the  Securities  Industry  2001.  Table  119. 

'"  SIA's  Report  on  Management  and  Professional 
Earnings  in  the  Securities  Industry  2001,  Tables  107 
and  110.  According  to  Table  107,  the  hourly  cost 
of  an  attorney  is  approximately  $156.  The  Staff 
estimates  that  an  attorney  would  spend 
approximately  15  minutes  obtaining  the 
undertaking.  Total  cost:  (24.5  hours  x  $156  p«r 
hour)  =  $3,822. 

"  15  U.S.C.  78c(f). 

"  15  U.S.C.  78w(a)(2). 
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Commission,  in  making  rules  under  the 
Exchange  Act,  to  consider  the  impact 
that  any  such  rule  would  have  on 
competition.  Exchange  Act  Section 
23(a)(2)  prohibits  the  Commission  from 
adopting  any  rule  that  would  impose  a 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Exchange  Act.  The 
proposed  amendments  to  Rule  15c3-3a 
are  intended  to  clarify  the  treatment  of 
customer  SFP  margin  required  and  on 
deposit  with  a  Clearing  Agency  or  DCO 
for  purposes  of  calculating  a  broker- 
dealer's  customer  reserve  requirement 
under  the  Reserve  Formula.  We 
preliminarily  believe  that  clarification 
of  the  debit  treatment  of  customer  SFP 
margin  for  Reserve  Formula  purposes 
serves  as  an  efficient  and  cost-effective 
means  for  broker-dealers  to  determine 
how  they  will  calculate  their  customer 
reserve  requirements  if  they  clear  and 
carry  SFPs  in  securities  accoimts  for  the 
benefit  of  customers.  The  proposed 
amendments  to  Rule  15c3-3a  should 
promote  efficiency  because  firms  still 
may  use  their  present  systems  for 
computation  of  customer  reserve 
requirements  under  the  Reserve 
Formula,  after  they  make  the  required 
adjustments,  rather  than  build  new 
Reserve  Formula  systems. 

Furthermore,  the  proposed 
amendments  to  Rule  15c3-3a  are 
designed  to  help  a  broker-dealer  avoid 
depositing  proprietary  assets 
unnecessarily  in  the  Reserve  Bank 
Accoimt  to  meet  its  obligations  under 
the  Reserve  Formula.  We  preliminarily 
believe  that  the  proposals  would  permit 
broker-dealers  to  direct  a  greater  portion 
of  their  assets  to  their  businesses  and, 
therefore,  promote  capital  formation. 

As  discussed,  the  proposed 
amendments  to  Rule  15c3-3a  would 
permit  a  broker-dealer  that  clears  and 
carries  SFPs  in  securities  accounts  on 
behalf  of  customers  to  include  customer 
SFP  margin  required  and  on  deposit 
with  a  Clearing  Agency  or  DCO  as  a 
debit  item  for  purposes  of  calculating  its 
customer  reserve  requirement  under  the 
Reserve  Formula.  Furthermore,  we  note 
that  the  proposed  amendments  would 
permit  this  treatment  regardless  of 
whether  the  broker-dealer  clears 
customer  SFP  transactions  through  a 
Clearing  Agency  or  DCO,  provideid  the 
Clearing  Agency  or  DCO  meets  certain 
minimum  financial  Standards  and 
segregates  customer  SFP  margin  fimds. 
Thus,  we  preliminarily  believe  that  the 
proposed  amendments  to  Rule  15c3-3a 
do  not  impose  any  competitive  burden 
that  is  not  necessary  and  appropriate  in 
furtherance  of  the  purposes  of  the 
Exchange  Act. 

The  Commission  requests  comment 
on  whether  the  proposed  amendments 


are  expected  to  promote  efficiency, 
competition,  and  capital  formation. 

Vn.  Regulatory  Flexibility  Act 
Certification 

The  Commission  hereby  certifies, 
pursuant  to  5  U.S.C.  §  605(b),  that  the 
proposed  amendments  to  Rule  15c3-3a, 
if  adopted,  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  proposed 
amendments  to  Rule  15c3-3a  would 
apply  only  to  broker-dealers  that  clear 
and  carry  SFPs  in  securities  accounts  for 
the  benefit  of  customers.  The 
Commission's  Office  of  Economic 
Analysis  has  determined  that  as  of 
March  31,  2001,  90  broker-dealers  were 
also  registered  with  the  CFTC  as  FCMs. 
None  of  those  broker-dealers  is  a  small 
entity.33  The  Commission  estimates  that 
an  additional  eight  clearing  and  carrying 
broker-dealers  may  clear  and  carry 
customer  SFPs.  None  of  those  broker- 
dealers  is  likely  to  be  a  small  entity. 

The  proposed  amendments  to  Rule 
15c3-3a  would  affect  ordy  those  broker- 
dealers  that  clear  and  carry  customer 
SFP  transactions  in  securities  accounts 
for  the  benefit  of  customers.  The 
proposed  amendment  to  Note  B, 
proposed  new  Item  14  and  proposed 
new  Note  G  would  permit  a  broker- 
dealer  that  clears  and  carries  SFPs  in 
customer  securities  accounts  to  include 
customer  SFP  margin  required  and  on 
deposit  with  a  Clearing  Agency  or  DCO 
as  a  debit  item  for  Reserve  Formula 
purposes.  As  noted,  these  proposed 
amendments  would  allow  a  broker- 
dealer  to  calculate  the  appropriate  level 
of  the  customer  reserve  requirement 
under  the  Reserve  Formula.  Thus,  the 
proposed  amendments  to  Rule  15c3-3, 
if  adopted,  actually  would  reduce  the 
burden  these  entities  face  in  meeting  the 
customer  protection  requirements  of  the 
Exchange  Act.  Accordingly,  we  do  not 
believe  that  the  proposed  amendments 
to  Exhibit  A  to  &cchange  Act  Rule  15c3- 
3  would  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

We  encourage  written  comments 
regarding  this  certification.  We  request 
that  commenters  describe  the  nature  of 
any  impact  on  small  entities  and 
provide  empirical  data  to  support  the 
extent  of  the  impact. 

Vm.  ConsideratioD  of  Impact  on  the 
Economy 

For  purposes  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,  or  "SBREFA,"3'*  we  must  advise 


"See  17  CFR  240.0-10. 

*«Pub.  L.  No.  104-121,  Title  II.  110  Stat.  857 
(1996)  (codified  in  various  sections  of  S  U.S.C.  IS 
U.S.C.  and  as  a  note  to  5  U.S.C.  601). 


the  Office  of  Management  and  Budget  as 
to  whether  the  proposed  regulation 
constitutes  a  "major"  rule.  Under 
SBREFA,  a  rule  is  considered  "m^or" 
where,  if  adopted,  it  results  or  is  likely 
to  result  in: 

•  An  aimual  efiiect  on  the  economy  of 
$100  million  or  more  (either  in  the  form 
of  an  increase  or  a  decrease); 

•  A  major  increase  in  costs  or  prices 
for  consumers  or  individual  industries; 
or 

•  Significant  adverse  effect  on 
com[>etition,  investment  or  innovation. 

If  a  rule  is  "major,"  its  effectiveness 
will  generally  be  delayed  for  60  days 
pending  Congressional  review.  We 
request  comment  on  the  potential 
impact  of  the  proposed  regulation  on 
the  economy  on  an  annual  basis. 
Commenters  are  requested  to  provide 
empirical  data  and  other  factual  support 
for  their  view  to  the  extent  possible. 

K.  SUtotory  Authority 

The  Commission  is  proposing 
amendments  to  Rule  15c3-3a  imder  the 
Exchange  Act  pursuant  to  the  authority 
conferred  by  the  Exchange  Act, 
including  Sections  15  and  17. ^^ 

Text  of  Proposed  Rule  Amendments 

List  of  Sub|ectB  in  17  CFR  Part  240 

Brokers,  Reporting  and  recordkeeping 
requirements.  Securities. 

In  accordance  with  the  foregoing,  the 
Commission  hereby  proposes  that  Title 
17.  Chapter  n  of  the  Code  of  Federal 
Regulation  be  amended  as  follows. 

PART  240— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

1.  The  authority  citation  for  Part  240 
continues  to  read,  in  part,  as  follows: 

Authority:  15  U.S.C.  77c.  77d,  77g,  77), 
778,  77Z-2,  772-3,  77eee,  77ggg,  77nnn, 
77SS8,  77ttt.  78c,  78d.  788,  TBljBg,  78i.  78j, 
78J-1.  78k.  78k-l,  78/.  78in,  78n.  78o.  78p, 
78q,  78s,  78U-5.  78w.  78x,  78//,  78inm,  79q. 
79t.  80a-20.  80a-23,  808-29.  80a-37,  80b-3. 
80b— 4  and  80b-ll.  unless  otherwise  noted. 
•         *         •         *         • 

2.  Section  240.15c3-3a  is  amended 
by: 

a.  In  the  chart,  redesignating  Item  No. 
14  as  Item  No.  15; 

b.  Adding  new  Item  No.  14; 

c.  Revising  newly  redesignated  Item 
No.  15; 

d.  Revising  Note  B;  and 

e.  Adding  Note  G 

The  revisions  and  additions  read  as 
follows: 


» 15  U.S.C  78o  and  7eq. 
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§240.15c3-3a    ExhibH  A— formula  for 
(Marmination  reserve  requirement  of 
brokers  and  dealers  under  §240.1 5c3-3. 


14.  Margin  related  to  security  futures  products  written,  purchased  or  sold  in  customer  accounts  required  and  on  de- 
posit with  a  clearing  agency  registered  with  the  Commission  under  section  17A  of  the  Act  (15  U.S.C.  17A)  or  a  de- 
rivatives clearing  organization  registered  with  the  Commodity  Futures  Trading  Commission  under  section  5b  of  the 
Commodity  Exchange  Act  (7  U.S.C.  5b).  (See  Note  G). 

Total  Credits  • 

Total  Debits  

15.  Excess  of  total  credits  (sum  of  items  1-9)  over  total  debits  (sum  of  items  10-14)  required  to  be  on  deposit  in  the 
"Resen/e  Bank  Account"  (§240.15c3-3(e)).  If  the  computation  is  made  monthly  as  permitted  by  this  section,  the 
deposit  shall  be  not  less  than  105  percent  of  the  excess  of  total  credits  over  total  debits. 


Credits 


Debits 


XXX 


^ 

^ 


Monday, 
September  23,  2002 


XXX 


«  M 


Note  B.  Item  2  shall  include  the  amount  of 
options-related  or  security  futures  product- 
related  Letters  of  Credit  obtained  by  a 
member  of  a  registered  clearing  agency  or  a 
derivatives  clearing  organization  which  are 
collateralized  by  customers'  securities,  to  the 
extent  of  the  member's  margin  requirement  at 
the  registered  clearing  agency  or  derivatives 
clearing  organization. 


Note  G.  (a)  Item  14  shall  include  the 
amount  of  margin  required  and  on  deposit 
with  a  clearing  agency  registered  with  the 
Conunissioa  imder  section  17A  of  the  Act  (15 
U.S.C.  17q-l}  or  a  derivatives  clearing 
organization  registered  with  the  Commodity 
Futures  Trading  Commission  under  section 
5b  of  the  Commodity  Exchange  Act  (7  U.S.C. 
5b)  for  customer  accounts  to  the  extent  that 
the  margin  is  represented  by  cash, 
proprietary  qualified  securities,  and  letters  of 
credit  collateralized  by  customers'  securities. 

(b)  Item  14  shall  apply  only  if: 

(1)  The  registered  clearing  agency  or 

derivatives  clearing  organization 

maintains: 
(i)  The  highest  investment-grade 

rating  from  a  nationally  recognized 

statistical  rating  organization;  or 


(ii)  Security  deposits  from  clearing 
members  in  connection  with  regulated 
options  or  futures  transactions  of  at  least 
$500  million  and  retains  assessment 
power  over  member  firms  of  at  least 
$1.5  billion;  and 

(2)  The  registered  clearing  agency  or 
derivatives  clearing  organization 
deposits  customer  margin  in  a  bank  as 
defined  in  section  3(a)(6)  of  the  Act  (15 
U.S.C.  78c(a)(6))  in  an  account 
designated  as  a  "Special  Accoimt  for  the 
Exclusive  Benefit  of  Securities 
Customers."  The  bank  must 
acknowledge  in  vtrriting  that  the 
customer  margin  on  deposit  is  not 
subject  to  any  right,  charge,  seciuity 
interest,  lien  or  claim  of  any  kind  in 
favor  of  the  bank  or  any  person  claiming 
through  the  bank;  and 

(3)  The  registered  clearing  agency  or 
derivatives  clearing  organization 
establishes,  dociiments,  and  maintains: 

(i)  Safeguards  in  the  handling,  transfer 
and  delivery  of  cash  and  securities; 

(ii)  Provisions  for  fidelity  bond 
coverage  of  the  employees  and  agents  of 
the  registered  clearing  organization  or 
derivatives  clearing  organization  or 
other  subsidiary  organization;  and 


(iii)  Provisions  for  periodic 
examination  by  independent  public 
accoimtants;  and 

(iv)  The  derivatives  clearing 
organization,  if  it  is  not  otherwise 
registered  with  the  Commission,  has 
provided  the  following  imdertaking  to 
the  Commission: 

With  respect  to  the  clearance  and 
settlement  of  the  customer  seciuity 
futures  products  of  [BD],  the 
undersigned  hereby  undertakes  to 
permit  representatives  or  designees  of 
the  Securities  and  Exchange 
Commission  to  examine  it  for 
compliance  with  the  requirements  set 
forth  in  Rule  15c3-3a,  Note  G.  (b)(1) 
through  (3)  at  any  time  or  from  time  to 
time  during  business  hours,  and 
promptly  to  furnish  to  the  Commission 
or  its  designees  all  information  that  the 
Commission  reasonably  deems 
necessary  to  determine  that  compliance. 

Dated:  September  12,  2002. 

By  the  Commission. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  02-24027  Filed  9-20-02;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Intsmal  Revenue  Service 

26  CFR  Part  1 

[TD9016] 

RIN1545-AY71 

Obligations  of  Statas  and  Political 
SulKliviaions 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Final  regulations. 

summary:  This  document  contains  final 
regulations  on  the  definition  of  private 
activity  bonds  applicable  to  tax-exempt 
bonds  issued  by  state  and  local 
governments  for  output  facilities.  These 
regulations  affect  issuers  of  tax-exempt 
bonds  and  provide  needed  guidance  for 
applying  the  private  activity  bond 
restrictions  to  output  facilities. 

DATES:  Effective  Date:  These  regulations 
are  effective  November  22,  2002. 
Applicability  Date:  For  dates  of 
applicability,  see  §  1.141-15  of  these 
regidations. 

FOR  FURTHER  INFORMATION  CONTACT:  Rose 
M.  Weber  (202)  622-3980  (not  a  toll-free 
number). 

SUPPLEMENTARY  INFORMATION: 

Background 

This  docimient  amends  the  Income 
Tax  Regulations  (26  CFR  part  1)  under 
section  141  by  providing  special  rules 
for  tax-exempt  bonds  issued  for  output 
facilities.  On  January  18,  2001, 
temporary  regulations  (TD  8941)  (the 
temporary  regulations)  were  published 
in  the  Federal  Register  (66  FR  4661)  to 
provide  guidance  under  the  Internal 
Revenue  Code  of  1986  regarding,  among 
other  things,  (a)  the  application  of  the 
private  activity  bond  tests  under  section 
141(b)(1)  and  (2)  to  output  contracts  for 
output  facilities;  and  (b)  the  application 
of  the  $15  million  limit  under  section 
141(b)(4)  to  output  facility  financings.  A 
notice  of  proposed  rulemaking  (REG- 
114998-99)  cross-referencing  the 
temporary  regulations  was  published  in 
the  Federal  Register  on  the  same  day 
(66  FR  4754).  On  July  24,  2001,  the  IRS 
held  a  public  hearing  on  the  proposed 
regulations.  Written  comments 
responding  to  the  notice  of  proposed 
ndemaking  were  also  received.  After 
consideration  of  all  the  comments,  the 
proposed  regulations  are  adopted  as 
amended  by  this  Treasury  decision  and 
the  temporary  regulations  are  removed. 
The  revisions  are  discussed  below. 


Explanation  of  Proyisions 

A.  §  1.141-7  Special  Rules  for  Output 
Facilities 

1.  Benefits  and  Burdens  Test 

The  temporary  regulations  contain  a 
benefits  and  burdens  test  for 
determining  whether  the  purchase  of 
output  of  an  output  fiacility  is  taken  into 
account  under  the  private  business  tests. 
In  particular,  the  temporary  regulations 
provide  that  the  purchase  by  a 
nongovernmental  person  of  available 
output  of  an  output  facility  is  taken  into 
account  under  the  private  business  tests 
if  it  has  the  effect  of  transferring 
substantial  benefits  of  owning  the 
facility  and  substantial  burdens  of 
paying  the  debt  service  on  bonds  used 
to  finance  the  facility.  Under  this  test, 
an  output  contract  transfers  substantial 
benefits  of  owning  a  facility  if  it  gives 
the  purchaser  (directly  or  indirectly) 
rights  to  capacity  of  the  facility  on  a 
basis  that  is  preferential  to  the  rights  of 
the  general  public.  An  output  contract 
transfers  substantial  burdens  of  paying 
debt  service  under  this  test  to  the  extent 
that  the  issuer  reasonably  expects  that  it 
is  substantially  certain  that  payments 
will  be  made  under  the  terms  of  the 
contract  (disregarding  default, 
insolvency,  or  other  similar 
circiunstances). 

Commentators  were  generally  critical 
of  the  benefits  and  burdens  test  in  the 
temporary  regulations.  Some 
commentators  stated  that  preferential 
rights  is  not  an  adequate  concept  for 
determining  whether  substantial 
benefits  of  ownership  are  passed 
through  an  output  contract.  Some 
commentators  suggested  that  a 
substantial  certainty  of  pajonent  by  a 
purchaser  does  not  necessarily 
constitute  a  transfer  of  substantial 
burdens  of  paying  debt  service.  Other 
commentators  recommended  that  any 
sale  of  output  by  a  municipal  utility 
outside  of  its  traditional  service  territory 
should  result  in  private  business  use. 

The  final  regulations  amend  the 
benefits  and  burdens  test.  Under  the 
revised  provision,  an  output  contract  is 
taken  into  account  imder  the  private 
business  tests  if  it  has  the  effect  of 
transferring  to  a  nongovernmental 
person  the  benefits  of  owning  the 
facility  and  the  burdens  of  paying  the 
debt  service  on  bonds  issued  to  finance 
the  facility.  This  test  is  met  if  a 
nongovernmental  person  agrees  to 
piirchase  available  output  of  a  facility 
pursuant  to  (1)  a  take  contract  (that  is, 
a  contract  under  which  the  purchaser 
agrees  to  pay  for  the  output  if  the 
facility  is  capable  of  providing  it),  or  (2) 
a  take  or  pay  contract  (that  is.  a  contract 


imder  which  the  purchaser  agrees  to  pay 
for  the  output,  whether  or  not  the 
facility  is  capable  of  providing  it).  In 
addition,  as  discussed  below,  certain 
requirements  contracts  may  satisfy  the 
benefits  and  burdens  test.  The  final 
regulations  define  requirements  contract 
as  an  output  contract,  other  than  a  take 
contract  or  a  take  or  pay  contract,  under 
which  a  nongovernmental  person  agrees 
to  purchase  adl  or  part  of  its  output 
requirements. 

2.  Requirements  Contracts 

The  temporary  regulations  provide 
that  a  requirements  contract  under 
which  a  nongovernmental  person  agrees 
to  purchase  all  or  part  of  its  output 
requirements  is  taken  into  account 
under  the  private  business  tests  to  the 
extent  that,  based  on  all  the  facts  and 
circumstances,  it  meets  the  benefits  and 
burdens  test  in  those  regulations. 
Relevant  factors  in  making  this 
determination  include  whether  the 
piuchaser's  customer  base  has 
significant  indicators  of  stability, 
whether  the  contract  covers  historical 
(rather  than  only  projected) 
requirements,  and  whether  the 
puix:haser  agrees  not  to  construct  or 
acquire  other  resources.  A  requirements 
contract  that  is  not  a  sale  at  wholesale 
(a  retail  requirements  contract)  generally 
does  not  meet  the  benefits  and  burdens 
test  in  the  temporary  regulations,  except 
to  the  extent  it  obligates  the  purchaser 
to  have  requirements  or  to  make 
payments  that  are  not  contingent  on  its 
requirements.  Reasonable  and 
customary  damages  and  termination 
provisions  do  not  cause  a  requirements 
contract  to  meet  the  benefits  and 
burdens  test  under  the  temporary 
regulations. 

Most  commentators  were  critical  of 
the  treatment  of  requirements  contracts 
in  the  temporary  regulations.  Some 
commentators  stated  that  the  factors  for 
analyzing  requirements  contracts  are  not 
administrable  and  do  not  necessarily 
indicate  whether  a  piuchaser  has 
acquired  substantial  benefits  of 
ownership  or  burdens  of  debt  service. 
Other  commentators  requested  that  the 
regulations  be  amended  to  specify  that 
requirements  contracts  with  power 
marketers  or  with  purchasers  located 
outside  the  service  territory  of  a 
municipal  utility  result  in  private 
business  use. 

The  final  regidations  provide  two 
rules  under  which  a  requirements 
contract  may  satisfy  the  benefits  and 
burdens  test.  First,  a  requirements 
contract  (retail  or  wholesale)  generally 
meets  the  benefits  and  burdens  test  to 
the  extent  that  it  contains  contractual 
terms  that  obligate  the  piu'chaser  to 
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make  payments  that  are  not  contingent , 
on  the  output  requirements  of  the 
purchaser  or  that  obligate  the  purchaser 
to  have  output  requirements.  Second, 
the  final  regulations  continue  to  apply 
a  facts  and  circumstances  approach  for 
wholesale  requirements  contracts,  but 
provide  simplified  factors  and  two  safe 
harbors.  Under  this  approach,  the 
following  factors  tend  to  establish  that 
a  wholesale  requirements  contract  meets 
the  benefits  and  burdens  test:  (1)  The 
term  of  the  contract  is  substantial 
relative  to  the  term  of  the  issue  and  (2) 
the  amoimt  of  output  to  be  purchased 
represents  a  substantial  portion  of  the 
available  output.  A  wholesale 
requirements  contract  does  not  meet  the 
benefits  and  burdens  test  under  the  facts 
and  circ\mistances  approach  if  it 
satisfies  one  of  the  following  safe 
harbors:  (1)  Its  term  does  not  exceed  the 
lesser  of  five  years  or  30  percent  of  the 
term  of  the  issue  or  (2)  the  amoimt  of 
output  to  be  purchased  does  not  exceed 
five  percent  of  the  available  output  of 
the  facility. 

3.  Pledged  Contracts 

Under  the  temporary  regulations, 
payments  under  an  output  contract  that 
is  pledged  as  security  for  an  issue  are 
taken  into  account  imder  the  private 
business  tests  even  if  they  are  not 
substantially  certain  to  be  made.  A 
contract  is  pledged  for  this  purpose  only 
if  the  bond  documents  proldbit 
substantial  amendments  of  the  contract  . 
without  the  consent  of  bondholders. 

Some  commentators  suggested  that 
this  provision  adds  undue  complexity 
and  is  unnecessary  in  light  of  the 
benefits  and  burdens  test.  The  final 
regulations  adopt  this  comment  and 
delete  the  provision. 

4.  Exception  for  Small  Purchases  of 
Output 

The  temporary  regulations  provide 
that  an  output  contract  is  not  taken  into 
accoimt  under  the  private  business  tests 
if  the  average  annual  payments  under 
the  contract  that  are  substantially 
certain  to  be  made  do  not  exceed  0.5 
percent  of  the  average  annual  debt 
service  on  all  outstanding  tax-exempt 
bonds  issued  to  finance  tibe  facility, 
determined  as  of  the  effective  date  of  the 
contract. 

Some  commentators  recommended 
that  the  0.5  percent  threshold  be 
increased  to  one  percent,  and  that  the 
exception  refer  to  guaranteed  minimum, 
rather  than  substantially  certain, 
pa)rments.  Other  commentators 
recommended  that  the  exception  be 
deleted.  The  final  regulations  increase 
the  0.5  percent  threshold  to  one  percent 
and  specify  that  all  payments  to  be 


made  under  the  contract  are  taken  into 
account. 

5.  Exception  for  Short-Term  Sales  of 
Output 

The  temporary  regulations  contain  an 
exception  under  which  an  output 
contract  with  a  nongovernmental  person 
is  not  taken  into  account  under  the 
private  business  tests  if:  (1)  The  term  of 
the  contract,  including  all  renewal 
options,  does  not  exceed  one  year;  (2) 
the  compensation  under  the  contract  is 
based  on  generally  applicable  and 
uniformly  applied  rates  or  represents  a 
negotiated,  fair  market  price;  and  (3)  the 
facility  is  not  financed  for  a  principal 
purpose  of  serving  that 
nongovernmental  person. 

Most  commentators  recommended 
that  this  exception  be  expanded  to 
permit  contracts  of  a  longer  duration. 
These  commentators  stated  that  longer- 
term  contracts  are  required  in  order  to 
transfer  benefits  of  ownership  and 
burdens  of  debt  service  with  respect  to 
an  output  facility.  Other  commentators 
suggested  that  the  exception  should  be 
narrower  in  scope.  These  commentators 
recommended  that  the  exception  take 
into  account  the  entire  anticipated 
period  of  ongoing  sales,  irrespective  of 
the  term  of  any  contracts  or  renewal 
options. 

The  final  regulations  retain  and 
amend  the  exception  for  short-term 
output  sales.  In  order  to  exclude  from 
the  private  business  tests  output 
contracts  that  do  not  transfer  the 
benefits  of  ownership  and  the  burdens 
of  debt  service,  the  final  regulations 
increase  the  one-year  period  to  three 
years. 

6.  Exception  for  Swapping  and  Pooling 
Arrangements 

The  temporary  regulations  provide 
that  certain  agreements  to  swap  or  pool 
output  do  not  result  in  private  business 
use  to  the  extent  that:  (1)  The  swapped 
output  is  reasonably  expected  to  be 
approximately  equal  in  value, 
determined  over  periods  of  one  year  or 
less;  and  (2)  the  agreement  is  entered 
into  for  a  qualifying  purpose,  such  as 
enhancing  reliability. 

Some  commentators  recommended 
that  the  exception  be  expanded  to  apply 
to  transactions  in  which  the  value  of  the 
swapi>ed  output  is  not  approximately 
equal,  but  the  governmental  person  is  a 
net  importer  of  power.  The  filial 
regulations  do  not  adopt  this  ^ 

recommendation  because  such 
transactions  may  not  in  substance 
constitute  power  swaps,  and  are  more 
appropriately  analyzed  under  the 
benefits  and  burdens  test 


The  final  regulations  retain  the 
exception  for  swapping  and  pooling 
arrangements,  but  increase  the  one-year 
period  to  three  years. 

7.  S(>ecial  Rule  for  Facilities  With 
Significant  Unutilized  Capacity 

The  temporary  regulations  provide 
that,  if  an  issuer  reasonably  expects  on 
the  issue  date  that  persons  that  are 
treated  as  private  business  users  will 
purchase  more  than  20  percent  of  the 
actual  output  of  the  facility,  the 
Commissioner  may  determine  the 
number  of  units  produced  or  to  be 
produced  by  the  facility  in  one  year  on 
a  reasonable  basis  other  than  by 
reference  to  nameplate  capacity,  such  as 
the  average  expected  annual  output  of 
the  facility. 

Commentators  suggested  that  the  20 
percent  threshold  be  increased  to  30 
percent  in  order  to  be  consistent  with 
longstanding  IRS  ruling  positions  that 
pre-dated  the  issuance  of  regulations 
under  section  141  for  output  facilities 
(e.g..  Rev.  Proc.  89-3  (1989-1  C.B.  761)). 
The  final  regulations  adopt  this 
comment  and  change  the  20  percent 
threshold  to  30  percent. 

8.  Special  Exception  for  Sales  of  Output 
Attributable  to  Excess  Generating 
Capacity  Resulting  From  Open  Access 

The  temporary  regulations  contain  an 
exception  to  private  business  use  for 
certain  purchases  of  output  of  an 
electric  generating  facility  if:  (1)  The 
contract  term  does  not  exceed  three 
years;  (2)  the  issuer  does  not  utilize  tax- 
exempt  financing  to  increase  the 
generating  capacity  of  its  system  by 
more  than  three  percent  during  the 
contract  term;  (3)  the  governmental 
owner  offers  certain  non-discriminatory, 
open  access  transmission  tariffs;  (4)  all 
of  the  output  sold  is  attributable  to 
excess  capacity  resulting  from  the  offer 
of  the  open  access  tariffs;  and  (5)  all 
payments  received  by  the  governmental 
owner  under  the  contract  (other  than  the 
portion  allocable  to  operation  and 
maintenance  expenses  described  in 
§  1.141-4(c)(2)(C))  are  applied  as 
promptly  as  is  reasonably  practical  to 
redeem  tax-exempt  bonds  in  a  manner 
consistent  with  §  1.141-12. 

Some  commentators  stated  that  this 
exception  contains  overly  restrictive 
requirements  that  significantly  limit  its 
usefulness.  These  commentators 
recommended  that  the  exception  be 
expanded  to  apply  to:  (1)  Sales  in 
anticipation  of  open  access  or  retail 
competition;  (2)  sales  to  native  load 
customers  if  open  access  is  in  effect  or 
reasonably  expected  to  commence 
within  a  reasonable  time  period;  and  (3) 
contracts  with  terms  in  excess  of  three 
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years.  These  commentators  also 
requested  clarification  regarding  the 
requirement  to  redeem  bonds,  the  extent 
to  which  the  rules  in  §  1.141-12  apply, 
and  the  limitations  on  tax-exempt 
financing  during  the  contract  term. 
These  suggested  changes  raise  a 
number  of  administrabiUty  issues.  For 
example,  in  many  cases  it  may  be 
difficult  to  predict  the  nature  and  extent 
of  an  issuer's  futiire  participation  in 
open  access  or  to  determine  whether  a 
particular  sale  is  made  in  anticipation  of 
open  access.  In  light  of  these 
administrability  concerns  and  the 
expansion  of  the  short-term  contract 
exception  to  three  years  as  described 
above,  the  final  regulations  delete  the 
special  exception  for  excess  capacity- 
related  sales. 

9.  Special  Rules  for  Electric  Output 
Facilities  Used  To  Provide  Open  Access 

Under  the  temporary  regulations,  the 
use  of  electric  generation,  transmission 
or  distribution  facilities  by  a 
nongovernmental  person  may  result  in 
private  business  use  under  the  benefits 
and  burdens  test.  In  addition,  the  use  of 
electric  facilities  imder  arrangements 
other  than  output  contracts  may 
constitute  private  business  use  imder 
the  general  rules  of  §  1.141-3. 

The  temporary  regulations  do  not 
contain  specific  provisions  for 
determining  whether  the  use  of  electric 
output  facilities  by  a  regional 
transmission  organizatfon  (RTO), 
independent  system  operator  (ISO)  or 
other  independent  transmission 
operator  results  in  private  business  use. 
However,  the  preamble  to  the  temporary 
regulations  states  that  the  rules  for 
-  management  contracts  under  section 
141,  including  Revenue  Procedure  97- 
13  (1997-1  C.B.  632),  apply  in  this 
regard. 

Commentators  stated  that  the 
management  contract  guidelines  in 
Revenue  Procedure  97-13  are  not  well- 
tailored  to  address  the  use  of  electric 
facilities  by  an  RTO  or  an  ISO.  They 
requested  additional  guidance 
concerning  the  circumstances  in  which 
an  RTO  or  an  ISO  will  not  be  treated  as 
a  private  business  user.  The  final 
regulations  provide  that  a  contract  for 
the  operation  of  an  electric  transmission 
focility  by  an  independent  entity,  such 
as  an  RTO  or  an  ISO  (independent 
transmission  operator),  does  not  result 
in  private  business  use  of  the  facility  if: 
(1)  The  facility  is  owned  by  a 
governmental  person;  (2)  the  operation 
of  the  facility  by  the  independent 
transmission  operator  is  approved  by 
the  Federal  Energy  Regulatory 
Commission  (FERC)  under  provisions  of 
the  Federal  Power  Act  (16  U.S.C.  791a 


through  821c)  (br  by  a  stMe  au&ority 
under  comparable  provisions  of  state-  •'  ■ 
law):  (3)  the  independent  transmission 
operator's  compensation  is  not  based  on 
a  share  of  net  profits  bom.  the  facility; 
and  (4)  the  independent  transmission 
operator  does  not  bear  risk  of  loss  of  the 
facility. 

The  temporary  regulations  contain 
two  special  exceptions  imder  which 
certain  actions  involving  electric 
transmission  or  distribution  facilities 
are  not  treated  as  deliberate  actions 
under  §  1.141-2(d).  The  first  exception 
applies  to  certain  contracts  entered  into 
in  response  to,  or  in  anticipation  of,  an 
order  by  the  FERC  to  wheel  power 
under  the  Federal  Power  Act,  or  by  a 
state  authority  under  comparable  state 
law.  The  second  exception  applies  to 
certain  actions  to  implement  the 
offering  of  non-discriminatory,  open 
access  tariffs  in  a  manner  consistent 
with  certain  FERC  rules  under  the 
Federal  Power  Act  or  comparable  state 
law.  The  final  regulations  retain  these 
special  exceptions. 

Commentators  requested  additional 
guidance  regarding  the  ciromistances  in 
which  electric  transmission  and 
distribution  facilities  that  are  available 
for  use  on  a  non-discriminatory,  open 
access  basis  will  not  be  used  for  a 
private  business  use.  The  final 
regulations  provide  that  the  use  of  {m 
electric  transmission  or  distribution 
facility  by  a  nongovernmental  person 
pursuant  to  an  output  contract  does  not 
result  in  private  business  use  if:  (1)  The 
facility  is  owned  by  a  governmental 
person;  (2)  the  facility  is  available  for 
use  on  a  nondiscriminatory,  open  access 
basis  (a  transmission  fecility  meets  this 
requirement  if  it  is  operated  by  a 
qualifying  independent  transmission 
operator);  and  (3)  the  facility  is  not 
financed  for  a  principal  puirpose  of 
serving  that  nongovernmental  person. 

B.§  1.141-8  $15  Million  Limitation  for 
Output  Facilities 

The  temporary  regulations  provide 
guidance  on  the  special  $15  million 
limitation  on  output  facilities  of  section 
141(b)(4).  In  general,  this  limitation  is 
based  on  the  nonqualified  amoimt  of  an 
issue  or  issues  that  finance  a  single 
project. 

The  temporary  regulations  provide 
that  facilities  having  different  purposes 
or  serving  different  customer  bases  are 
not  ordinarily  part  of  the  same  project. 
For  example,  a  peaking  imit  and  a 
baseload  imit  generally  are  not  part  of 
the  same  project. 

The  temporary  regulations  also 
provide  that,  in  the  case  of  generation 
and  related  facilities,  project  means 
property  located  at  the  same  site. 


However,  separate  generatlAg'titiii^aiiBn^ 
not  part  of  tt^-^ame  project  if  one  uqit 
is  reasonably  .expected,  on  the  issue  date 
of  each  issue  that  finances  the  facilities, 
to  be  placed  in  service  more  than  three 
years  before  the  other. 

Some  commentators  noted  that  there 
is  an  ambiguity  in  the  temporary 
regulations  regarding  whether  a  peaking 
unit  and  a  baseload  imit  that  are  located 
at  the  same  site  and  placed  in  service 
vnthin  the  same  three-year  period  are 
part  of  the  same  project.  The  final 
regulations  clarify  that  a  peaking  unit 
and  a  baseload  unit  generally  are  not 
part  of  the  same  project,  even  if  they  are 
located  at  the  same  site  and  placed  in 
service  within  the  same  three-year 
period. 

C.  Need  for  Final  Regulations 

Congress  passed  the  Energy  Policy 
Act  of  1992,  Public  Law  102-486  (106 
Stat.  2776),  to  encourage  restructuring  of 
the  electric  power  industry.  Since  that 
time,  the  FERC  and  many  states  have 
adopted  policies  to  provide  open  access 
to  transmission  and  distribution 
facilities.  Treasury  and  the  IRS  are 
aware  that  these  initiatives  have  caused 
many  changes  in  the  electric  power 
industry,  and  that  restructuring  efforts 
are  ongoing.  The  temporary  regulations 
were  published  in  order  to  provide 
immediate  guidance  under  section  141 
regarding  the  effect  on  the  tax-exempt 
status  of  bonds  of  certain  restructuring 
transactions  necessary  for  utilities  to 
participate  in  a  restructured  electric 
utility  industry. 

Commentators  stated  that  the  lack  of 
final  regulations  addressing  these  issues 
has  hindered  public  power  systems  in 
undertaking  long-term  planning. 
Commentators  also  stated  that 
uncertainty  regarding  the 
characterization  under  the  private 
business  tests  of  certain  open  access 
transactions  has  hampered  participation 
by  public  power  systems  in  open  access 
plans.  The  final  regulations  are  being 
issued  at  this  time  in  order  to  address 
these  concerns,  notwithstanding  that 
restructuring  initiatives  continue  to 
evolve.  It  is  anticipated  that  the  special 
rules  in  the  final  regulations  for  open 
access  transactions  will  not  result  in  a 
significant  increase  in  the  volume  of 
tax-exempt  bonds  for  output  facilities. 
In  the  event  that  such  an  increase  does 
occur.  Treasury  and  the  IRS  may 
reconsider  relevant  aspects  of  the 
regulations  and  propose  additional 
limitations  on  the  use  of  tax-exempt 
financing  for  such  facilities. 

E£Rective  Dates 

The  final  regulations  apply  to  bonds 
sold  on  or  after  November  22.  2002. 
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Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
has  also  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations,  and  because  the 
rule  does  not  impose  a  collection  of 
information  on  small  entities,  the 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.)  do  not  apply. 

Drafting  Infisrinatioa 

The  principal  authors  of  these 
regulations  are  Bruce  M.  Serchuk  and 
Rose  M.  Weber.  Office  of  Chief  Counsel 
(Tax-exempt  and  Government  Entities), 
Internal  Revenue  Service,  and  Stephen 
J.  Watson,  Office  of  Tax  Legislative 
Counsel,  Department  of  the  Treasury. 
However,  other  personnel  from  the  IRS 
and  Treasury  Department  participated 
in  their  development. 

List  of  Subjects  in  26  CFRPatt  1 

Income  taxes,  Reporting  and 
recordkeeping  requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
amended  as  follows: 

PART  1-4NCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  •  *  * 

Par.  2.  Section  1.141-0  is  amended  by 
removing  the  entries  for  §§  1.141-7T. 
1.141-8T  and  1.141-15T  and  adding 
entries  to  the  table  in  numerical  order 
for  §S  1.141-7. 1.141-8  and  1.141-15(f) 
through  (i)  to  read  as  follows: 

S1.141-0    Table  of  contents. 


§1.141-7    Special  rules  for  output 
facilities. 

(a)  Overview. 

(b)  Definitions. 

(1)  Available  output 

(2)  Measurement  period. 

(3)  Sale  at  wholesale. 

(4)  Take  contract  and  take  or  pay 
contract. 

(5)  Requirements  contract 

(6)  Nonqualified  amount. 

(c)  Output  contracts. 

(1)  General  rule. 

(2)  Take  contract  or  take  or  pay 
contract. 

(3)  Requirements  contract 


(4)  Output  contract  properly 
characterized  as  a  lease. 

(d)  Measurement  of  private  business 
use. 

(e)  Measurement  of  private  security  or 
payment. 

(f)  Exceptions  for  certain  contracts. 

(1)  SmaU  purchases  of  output 

(2)  Swapping  and  pooling 
arrangements. 

(3)  Short-term  output  contracts. 

(4)  Certain  conduit  parties 
disregarded. 

(g)  Special  rules  for  electric  output 
focilities  used  to  provide  open  access. 

(1)  Operation  of  transmission  focilities 
by  nongovenunental  persons. 

(2)  Certain  use  by  nongovernmental 
persons  under  output  contracts. 

(3)  Ancillary  services. 

(4)  Exceptions  to  deliberate  action 
rules. 

(5)  Additional  transactions  as 
permitted  by  the  Commissioner. 

(h)  Allocations  of  output  facilities  and 
systems. 

(1)  Facts  and  circumstances  analysis. 

(2)  Illustrations. 

(3)  Transmission  and  distribution 
contracts. 

(4)  Allocation  of  payments, 
(i)  Examples. 

f  1.141-8    $15  million  limitation  tor  output 
faculties. 

(a)  In  general. 

(1)  General  rule. 

(2)  Reduction  in  $15  million  output 
limitation  for  outstanding  issues. 

(3)  Benefits  and  burdens  test 
applicable. 

(b)  Definition  of  project. 

(1)  General  rule. 

(2)  Separate  ownership. 

(3)  Gcoierating  property. 

(4)  Transmission  and  oistribution. 

(5)  Subsequent  improvements. 

(6)  Replacement  property. 

(c)  Examples. 


11.141-15    Effective  dates. 

•  •        *        •        • 

(f)  Effective  dates  for  cotain 
regulations  relating  to  output  fodlities. 

(1)  General  rule. 

(2)  Transition  rule  for  requirements 
contracts. 

(g)  Refunding  bonds  for  output 
facilities. 

(h)  Permissive  retroactive  application, 
(i)  Permissive  application  of  certain 
regulations  relating  to  output  facilities. 

•  •        •        •        • 

Par.  3.  Section  1.141-2  is  amended  by 
revising  the  last  sentence  of  paragraph 
(d)(3)(ii)(B)  to  read  as  follows: 

11.141-2    Privals  activity  bond  tests. 


(3)* 
(«)• 
(B)* 

*  • 

*  • 

*  • 

*  •See§1.141-7(g)(4). 

*        • 

*        •        • 

Par.  4.  Section  1.141-7  is  added  to 

read  as 

follows: 

f  1.141-7    Spedsiruiss  for  output 
fadlWes. 

(a)  Overview.  This  section  provides 
special  rules  to  determine  whether 
arrangements  for  the  purchase  of  output 
from  an  output  facility  cause  an  issue  of 
bonds  to  meet  the  private  business  tests. 
For  this  purpose,  unless  otherwise 
stated,  water  facilities  are  treated  as 
output  facilities.  Sections  1.141-3  and 
1.141-4  genwally  apply  to  determine 
whether  other  types  of  arrangements  for 
use  of  an  output  facility  cause  an  issue 
to  meet  the  private  business  tests. 

(b)  Definitions.  For  purposes  of  this    . 
section  and  §  1.141-8,  the  foUovtring 
definitions  and  rules  apply: 

(1)  Available  output.  Tlie  available 
output  of  a  facility  financed  by  an  issue 
is  determined  by  multiplying  the 
number  of  units  produced  or  to  be 
produced  by  the  facility  in  one  year  by 
the  number  of  years  in  the  measurement 
period  of  that  facility  for  that  issue. 

(i)  Generating  facilities.  The  number 
of  units  produced  or  to  be  produced  by 
a  generating  facility  in  one  year  is 
determined  by  reference  to  its 
nameplate  capacity  or  the  equivalent  (or 
where  there  is  no  nameplate  capacity  or 
the  equivalent,  its  maximum  capacity), 
which  is  not  reduced  for  reserves, 
maintenance  or  other  unutilized 
capacity. 

(ii)  Transmission  and  other  output 
facilities — (A)  In  general.  For 
transmission,  distribution,  cogeneration, 
and  other  output  facilities,  available 
output  must  be  measured  in  a 
reasonable  manner  to  reflect  capacity. 

(B)  Electric  transmission  faculties. 
Measurement  of  the  available  output  of 
all  or  a  portion  of  electric  transmission 
facilities  may  be  determined  in  a 
maimer  consistent  with  the  reporting 
rules  and  requirements  for  transmission 
networks  promulgated  by  the  Federal 
Energy  Re^atory  Commission  (FERC). 
For  example,  for  a  transmission 
network,  the  use  of  aggregate  load  and 
load  share  ratios  in  a  manner  consistent 
with  the  requirements  of  the  FERC  may 
be  reasonable.  In  addition,  depending 
on  the  facts  and  circumstances, 
measurement  of  the  available  output  of 
transmission  facilities  using  thermal 
capacity  or  transfer  capacity  may  be 
reasonable. 

(iii)  Special  rule  fi>r  facilities  with 
significant  unutilized  capacity.  If  an 
issuer  reasonably  expects  on  the  issue 


I 
59760        Federal  Regi8ter/Vol.  67.  No.  184/Monday.  September  23.  2002/Rules  and  Regulations 


date  that  persons  that  are  treated  as 
private  business  users  will  purchase 
more  than  30  percent  of  the  actual 
output  of  the  facility  financed  with  the 
issue,  the  Commissioner  may  determine 
the  number  of  units  produced  or  to  be 
produced  by  the  facility  in  one  year  on 
a  reasonable  basis  other  than  by 
reference  to  nameplate  or  other 
capacity,  such  as  die  average  expected 
annual  output  of  the  facility.  For 
example,  the  Commissioner  may 
determine  the  available  output  of  a 
financed  peaking  electric  generating 
unit  by  reference  to  the  reasonably 
expected  annual  output  of  that  unit  if 
the  issuer  reasonably  expects,  on  the 
issue  date  of  bonds  that  finance  the  unit, 
that  an  investor-owned  utility  will 
purchase  more  than  30  percent  of  the 
actual  output  of  the  facility  during  the 
measurement  period  under  a  take  or  pay 
contract,  even  if  the  amoimt  of  output 
purchased  is  less  than  10  percent  of  the 
available  output  determined  by 
reference  to  nameplate  capacity.  The 
reasonably  expected  annual  output  of 
the  generating  facility  must  be 
consistent  with  the  capacity  reported  for 
prudent  reliability  piuposes. 

(iv)  Special  rule  for  facilities  with  a 
limited  source  of  supply.  If  a  limited 
source  of  supply  constrains  the  output 
of  an  output  fecillty,  the  numlier  of 
units  produced  or  to  be  produced  by  the 
facility  must  be  determined  by 
reasonably  taking  into  account  those 
constraints.  For  this  purpose,  a  limited 
source  of  supply  shall  include  a 
physical  limitation  (for  example,  flow  of 
water),  but  not  an  economic  limitation 
(for  example,  cost  of  coal  or  gas).  For 
example,  the  available  output  of  a 
hydroelectric  unit  must  be  determined 
by  reference  to  the  reasonably  expected 
annual  flow  of  water  through  the  imit. 

(2)  Measurement  period.  The 
measurement  period  of  an  output 
facility  financed  by  an  issue  is 
determined  under  §  1.141-3(g). 

(3)  Sale  at  wholesale.  A  sale  at 
wholesale  means  a  sale  of  output  to  any 
person  for  resale. 

(4)  Toice  contmct  and  take  or  pay 
contract.  A  take  contract  is  an  output 
contract  under  which  a  purchaser  agrees 
to  pay  for  the  output  under  the  contract 
if  die  output  fedlity  is  capable  of 
providing  the  output.  A  toice  or  pay 
contract  is  an  output  contract  under 
which  a  purchaser  agrees  to  pay  for  the 
output  under  the  contract,  whether  or 
not  the  output  fedlity  is  capable  of 
providing  the  output. 

(5)  Requirements  contract.  A 
requirements  contract  is  an  output 
contract,  other  than  a  take  contract  or  a 
take  or  pay  contract,  under  which  a 
nongovernmental  person  agrees  to 


purchase  all  or  part  of  its  output 
requirements. 

(6)  Nonqualified  amount.  The 
nonqualified  amount  with  respect  to  an 
issue  is  determined  under  section 
141(b)(8).  ,     , 

(c)  Output  contracts— il]  General  rule. 
The  purchase  pursuant  to  a  contract  by 
a  nongovernmental  person  of  available 
output  of  an  output  facility  (output 
contract)  financed  with  proceeds  of  an 
issue  is  taken  into  accoimt  under  the 
private  business  tests  if  the  purchase 
has  the  effect  of  transferring  the  benefits 
of  owning  the  fecility  and  the  burdens 
of  paying  the  debt  service  on  bonds 
used  (dirocdy  or  indirectly)  to  finance 
the  facility  (the  benefits  and  biudens 
test).  See  paragraph  (c)(4)  of  this  section 
for  tbe  treatment  of  an  output  contract 
that  is  properly  characterized  as  a  lease 
for  Federal  income  tax  purposes.  See 
paragraphs  (d)  and  (e)  of  tMs  section  for 
rules  regarding  measuring  the  use  of, 
and  payments  of  debt  service  for,  an 
output  facility  for  determining  whether 
the  private  business  tests  are  met.  See 
also  §  1.141-6  for  rules  for  when  an 
issue  that  finances  an  output  facility 
(other  than  a  water  facility)  meets  the 
private  business  tests  because  the 
nonqualified  amoimt  of  the  issue 
exceeds  $15  million. 

(2)  ToJce  contract  or  take  or  pay 
contract.  The  benefits  and  burdens  test 
is  met  if  a  nongovernmental  person 
agrees  pursuant  to  a  take  contract  or  a 
take  or  pay  contract  to  purchase 
available  output  of  a  facility. 

(3)  Requirements  contract — (i)  In 
general.  A  requirements  contract  may 
satisfy  the  benefits  and  burdens  test 
under  paragraph  (c)(3)(ii)  or  (iii)  of  this 
section.  See  §  1.141-15(f)(2)  for  special 
effective  dates  for  the  application  of  this 
paragraph  (c)(3)  to  issues  financing 
facilities  subject  to  requirements 
contracts. 

(ii)  Requirements  contract  similar  to 
take  contract  or  take  or  pay  contract.  A 
requirements  contract  generally  meets 
the  benefits  and  burdens  test  to  the 
extent  that  it  contains  contractual  terms 
that  obligate  the  purchaser  to  make 
payments  that  are  not  contingent  on  the 
output  requirements  of  the  purchaser  or 
that  obligate  the  purchaser  to  have 
output  requirements.  For  example,  a 
requirements  contract  with  an  industrial 
purchaser  meets  the  benefits  and 
burdens  test  if  the  piut±iaser  enters  into 
additional  contractual  obligations  with 
the  issuer  or  another  governmental  unit 
not  to  cease  operations.  A  requirements 
contract  does  not  meet  the  benefits  and 
burdens  test,  however,  by  reason  of  a 
provision  that  requires  the  purchaser  to 
pay  reasonable  and  customary  damages 
(including  liquidated  damages)  in  the 


event  of  a  default,  or  a  provision  that 
permits  the  purchaser  to  pay  a  specified 
amount  to  terminate  the  contract  while 
the  purchaser  has  requirements,  in  each 
case  if  the  amount  of  the  payment  is 
reasonably  related  to  the  piuchaser's 
obligation  to  buy  requirements  that  is 
disdhaiged  by  the  payment. 

(iii)  Wholesale  requirements 
contract— {A.)  In  general.  A 
requirements  contract  that  is  a  sale  at 
wholesale  (a  wholesale  requirements 
contract)  may  satisfy  the  benefits  and 
burdens  test,  depending  on  all  the  fects 
and  circumstances. 

(B)  Significant  factors.  Significant 
factors  that  tend  to  establish  that  a 
wholesale  requirements  contract  meets 
the  benefits  and  burdens  test  include, 
but  are  not  limited  to — 

(1)  The  term  of  the  contract  is 
substantial  relative  to  the  term  of  the 
issue  or  issues  that  finance  the  facility; 
and 

(2)  The  amount  of  output  to  be 
pvuchased  imder  the  contract  represents 
a  substantial  portion  of  the  available 
output  of  the  fecility. 

(C)  Safe  harbors.  A  wholesale 
requirements  contract  does  not  meet  the 
benefits  and  burdens  test  if— 

(1)  The  term  of  the  contract,  including 
all  renewal  options,  does  not  exceed  the 
lesser  of  5  years  or  30  percent  of  the 
term  of  the  issue;  or 

(2)  The  amoimt  of  output  to  be 
purchased  under  the  contract  (and  any 
other  requirements  contract  with  the 
same  purchaser  or  a  related  party  with 
respect  to  the  facility)  does  not  exceed 
5  percent  of  the  available  output  of  the 
facility. 

(iv)  Retail  requirements  contract. 
Except  as  otherwise  provided  in  this 
paragraph  (c)(3),  a  requirements  contract 
that  is  not  a  sale  at  wholesale  does  not 
meet  the  benefits  and  burdens  test. 

(4)  Output  contract  properly 
characterized  as  a  lease. 
Notwithstanding  any  other  provision  of 
this  section,  an  output  contract  that  is 
properly  characterized  as  a  lease  for 
Federal  income  tax  purposes  shall  be 
tested  under  the  rules  contained  in 
§§  1.141-3  and  1.141-4  to  determine 
whether  it  is  taken  into  account  under 
the  private  business  tests. 

(d)  Measurement  of  private  business 
use.  If  an  output  contract  results  in 
private  business  use  under  this  section, 
the  amount  of  private  business  use 
generally  is  the  amount  of  output 
purchased  under  the  contract. 

(e)  Measurement  of  private  security  or 
payment  The  measurement  of  payments 
made  or  to  be  made  by 
nongovernmental  persons  under  output 
contracts  as  a  percent  of  the  debt  service 
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of  an  issue  is  determined  under  the 
rules  provided  in  §  1.141-4. 

(f)  Exceptions  for  certain  contracts — 
(1)  Small  purchases  of  output.  An 
output  contract  for  the  use  of  a  facility 
is  not  taken  into  account  under  the 
private  business  tests  if  the  average 
annual  payments  to  be  made  under  the 
contract  do  not  exceed  1  percent  of  the 
average  annual  debt  service  on  all 
outstanding  tax-exempt  bonds  issued  to 
finance  the  facility,  determined  as  of  the 
effective  date  of  the  contract. 

(2)  Swapping  and  pooling 
arrangements.  An  agreement  that 
provides  for  swapping  or  pooling  of 
output  by  one  or  more  governmental 
persons  and  one  or  more 
nongovernmental  persons  does  not 
result  in  private  business  use  of  the 
output  facility  owned  by  the 
governmental  person  to  the  extent 
that— 

(i)  The  swapped  output  is  reasonably 
expected  to  be  approximately  equal  in 
value  (determined  over  periods  of  three 
years  or  less);  and 

(ii)  The  piupose  of  the  agreement  is  to 
enable  each  of  the  parties  to  satisfy 
different  peak  load  demands,  to 
accommodate  temporary  outages,  to 
diversify  supply,  or  to  enhance 
reliability  in  accordance  with  prudent 
reliability  standards. 

(3)  Short-term  output  contracts.  An 
output  contract  with  a  nongovernmental 
person  is  not  taken  into  account  under 
the  private  business  tests  if — 

(i)  The  term  of  the  contract,  including 
all  renewal  options,  is  not  longer  than 
3  years; 

(ii)  The  contract  either  is  a  negotiated, 
arm's-length  arrangement  that  provides 
for  compensation  at  fair  market  value,  or 
is  based  on  generally  applicable  and 
uniformly  applied  rates;  and 

(iii)  The  output  facility  is  not  financed 
for  a  principal  purpose  of  providing  that 
facility  for  use  by  that  nongovenunental 
person. 

(4)  Certain  conduit  parties 
disregarded.  A  nongovernmental  person 
acting  solely  as  a  conduit  for  the 
exchange  of  output  among 
govemmentally  owned  and  operated 
utilities  is  disregarded  in  determining 
whether  the  private  business  tests  are 
met  with  respect  to  financed  focilities 
owned  by  a  governmental  person. 

(g)  Special  rules  for  electric  output 
facilities  used  to  provide  open  access — 
(1)  Operation  of  transmission  facilities 
by  nongovernmental  persons— {i)  In 
general.  The  operation  of  an  electric 
transmission  facility  by  a 
nongovernmental  person  may  result  in 
private  business  use  of  the  facility  under 
§  1.141-3  and  this  section  based  on  all 
the  facts  and  circumstances.  For 


example,  a  transmission  fecility  is 
generally  used  for  a  private  business  use 
if  a  nongovernmental  person  enters  into 
a  contract  to  operate  the  facility  and 
receives  compensation  based,  in  whole 
or  in  part,  on  a  share  of  net  profits  from 
the  operation  of  the  facility. 

(ii)  Certain  use  by  independent 
transmission  operators.  A  contract  for 
the  operation  of  an  electric  transmission 
facility  by  an  independent  entity,  such 
as  a  regional  transmission  organization 
or  an  independent  system  operator 
[independent  transmission  operator), 
does  not  constitute  private  business  use 
of  the  facility  if — 

(A)  The  facility  is  owned  by  a 
governmental  person; 

(B)  The  operation  of  the  facility  by  the 
independent  transmission  operator  is 
approved  by  the  FERC  under  one  or 
more  provisions  of  the  Federal  Power 
Act  (16  U.S.C.  791a  through  821c)  (or  by 
a  state  authority  under  comparable 
provisions  of  state  law); 

(C)  No  portion  of  the  compensation  of 
the  independent  transmission  operator 
is  based  on  a  share  of  net  profits  bom 
the  operation  of  the  facility;  and 

(D)  The  independent  transmission 
operator  does  not  bear  risk  of  loss  of  the 
facility. 

(2)  Certain  use  by  nongovernmental 
persons  under  output  contracts— (\) 
Transmission  facilities.  The  use  of  an 
electric  transmission  facility  by  a 
nongovernmental  person  pursuant  to  an 
output  contract  does  not  constitute 
private  business  use  of  the  facility  if — 

(A)  The  facility  is  owned  by  a 
governmental  person; 

(B)  The  facility  is  operated  by  an 
independent  transmission  operator  in  a 
manner  that  satisfies  paragraph  (g)(l)(ii) 
of  this  section;  and 

(C)  The  facility  is  not  financed  for  a 
principal  purpose  of  providing  that 
facility  for  use  by  that  nongovernmental 
person. 

(ii)  Distribution  facilities.  The  use  of 
an  electric  distribution  facility  by  a 
nongovernmental  person  pursuant  to  an 
output  contract  does  not  constitute 
private  business  use  of  the  facility  if — 

(A)  The  facility  is  owned  by  a 
governmental  person; 

(B)  The  facility  is  available  for  use  on 
a  nondiscriminatory,  open  access  basis 
by  buyers  and  sellers  of  electricity  in 
accordance  with  rates  that  are  generally 
applicable  and  uniformly  applied 
within  the  meaning  of  §  1.141-3(c)(2); 
and 

(C)  The  facility  is  not  financed  for  a 
principal  purpose  of  providing  that 
facility  for  use  by  that  nongovenunental 
person  (other  than  a  retail  end-user). 

(3)  Ancillary  services.  The  use  of  an 
electric  output  facility  to  provide 


ancillary  services  required  to  be  offered 
as  part  of  an  open  access  transmission 
tariff  under  rules  promulgated  by  the 
FERC  under  the  Federal  Power  Act  (16 
U.S.C.  7gia  through  821c)  does  not 
result  in  private  business  use. 

(4)  Exceptions  to  deliberate  action 
rules — (i)  Mandated  wheeling.  Entering 
into  a  contract  for  the  use  of  electric 
transmission  or  distribution  facilities  is 
not  treated  as  a  deliberate  action  under 
8 1.141-2(d)  if— 

(A)  The  contract  is  entered  into  in 
response  to  (or  in  anticipation  of)  an 
order  by  the  United  States  under 
sections  211  and  212  of  the  Federal 
Power  Act  (16  U.S.C.  824j  and  824k)  (or 
a  state  regulatory  authority  under 
comparable  provisions  of  state  law);  and 

(B)  The  terms  of  the  contract  are  bona 
fide  and  arm's-length,  and  the 
consideration  paid  is  consistent  with 
the  provisions  of  section  212(a)  of  the 
Federal  Power  Act. 

(ii)  Actions  taken  to  implement  non- 
discriminatory, open  access.  An  action 
is  not  treated  as  a  deliberate  action 
under  $  1.141-2(d)  if  it  is  taken  to 
implement  the  offering  of  non- 
discriminatory, open  access  tariff  for 
the  use  of  electric  transmission  or 
distribution  facilities  in  a  manner 
consistent  with  rules  promulgated  by 
the  FERC  under  sections  205  and  206  of 
the  Federal  Power  Act  (16  U.S.C.  824d 
and  824e)  (or  comparable  provisions  of 
state  law).  This  paragraph  (g)(4)(ii)  does 
not  apply,  however,  to  the  sale, 
exchange,  or  other  disposition  (within 
the  meaning  of  section  1001(a))  of 
transmission  or  distribution  facilities  to 
a  nongovernmental  person. 

(iii)  Application  of  reasonable 
expectations  test  to  certain  current 
refunding  bonds.  An  action  taken  or  to 
be  taken  with  respect  to  electric 
transmission  or  distribution  facilities 
refinanced  by  an  issue  is  not  taken  into 
account  under  the  reasonable 
expectations  test  of  §  1.141-2(d)  if — 

(A)  llie  action  is  described  in 
paragraph  (g)(4)(i)  or-(ii)  of  this  section; 

(B)  The  bonds  of  the  issue  are  current 
refunding  bonds  that  refund  bonds 
originally  issued  before  February  23. 
1998;  and 

(C)  The  weighted  average  maturity  of 
the  refunding  bonds  is  not  greater  than 
the  remaining  weighted  average 
maturity  of  the  prior  bonds. 

(5)  Additional  transactions  as 
permitted  by  the  Commissioner.  The 
Commissioner  may,  by  published 
guidance,  set  forth  additional 
circumstances  in  which  the  use  of 
electric  output  facilities  in  a 
restructured  electric  industry  does  not 
constitute  private  business  use. 
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(h)  Allocations  of  output  facilities  and 
systems — (1)  Facts  and  circumstances 
analysis.  Whether  output  sold  under  an 
output  contract  is  allocated  to  a 
particular  facility  (for  example,  a 
generating  unit),  to  the  entire  system  of 
Uie  seller  of  that  output  (net  of  any  uses 
of  that  system  output  allocated  to  a 
particular  facility),  or  to  a  portion  of  a 
facility  is  based  on  all  the  facts  and 
circiunstances.  Significant  factors  to  be 
considered  in  determining  the 
allocation  of  an  output  contract  to 
financed  property  are  the  following: 

(i)  The  extent  to  which  it  is  physically 
possible  to  deliver  output  to  or  firom  a 
particular  facility  or  system. 

(ii)  The  terms  of  a  contract  relating  to 
the  delivery  of  output  (such  as  delivery 
limitations  and  options  or  obligations  to 
deliver  power  from  additional  sources)^ 

(iii)  Whether  a  contract  is  entered  into 
as  part  of  a  common  plan  of  financing 
for  a  focility. 

(iv)  The  method  of  pricing  output 
under  the  contract,  such  as  the  use  of 
market  rates  rather  than  rates  designed 
to  pay  debt  service  of  tax-exempt  bonds 
used  to  finance  a  particiilar  facility. 

(2)  Illustrations.  The  following 
illustrate  the  factors  set  forth  in 
paragraph  (h)(1)  of  this  section: 

(i)  Physical  possibility.  Output  bom  a 
generating  unit  that  is  fed  directly  into 
a  low  voltage  distribution  system  of  the 
owner  of  that  unit  and  that  caimot 
physically  leave  that  distribution  system 
generally  must  be  allocated  to  those 
receiving  electricity  through  that 
distribution  system.  Output  may  be 
allocated  without  regard  to  physical 
limitations,  however,  if  exchange  or 
similar  agreements  provide  output  to  a 
purchaser  where,  but  for  the  exchange 
agreements,  it  would  not  be  possible  for 
the  seller  to  provide  output  to  that 
purchaser. 

(ii)  Contract  terms  relating  to 
performance.  A  contract  to  provide  a 
specified  amoimt  of  electricity  from  a 
system,  but  only  when  at  least  that 
amo\mt  of  electricity  is  being  generated 
by  a  particular  unit,  is  allocated  to  that 
unit.  For  example,  a  contract  to  buy  20 
MW  of  system  power  with  a  right  to  take 
up  to  40  percent  of  the  actual  output  of 
a  specific  50  MW  fecility  whenever  total 
system  output  is  insufficient  to  meet  all 
of  the  seller's  obligations  generally  is 
allocated  to  the  specific  fecility  rather 
than  to  the  system. 

(iii)  Common  plan  of  financing.  A 
contract  entered  into  as  part  of  a 
common  plan  of  financing  for  a  facility 
generally  is  allocated  to  the  facility  if 
debt  service  for  the  issue  of  bonds  is 
reasonably  expected  to  be  paid,  directly 
or  indirectly,  from  pajrments  under  the 
contract.  , 


(iv)  Pricing  method.  Pricing  based  on 
the  capital  and  generating  costs  of  a 
particular  turbine  tends  to  indicate  that 
output  imder  the  contract  is  properly 
allocated  to  that  turbine. 

(3)  Tmnsmission  and  distribution 
contmcts.  Whether  use  under  an  output 
contract  for  transmission  or  distribution 
is  allocated  to  a  particular  facility  or  to 
a  transmission  or  distribution  network 
is  based  on  all  the  facts  and 
circiunstances,  in  a  manner  similar  to 
paragraphs  (h)(1)  and  (2)  of  this  section. 
In  general,  the  method  used  to 
determine  payments  under  a  contract  is 
a  more  significant  contract  term  for  this 
purpose  than  nominal  contract  path.  In 
general,  if  reasonable  and  consistently 
applied,  the  determination  of  use  of 
transmission  or  distribution  fecilities 
under  an  output  contract  may  be  based 
on  a  method  used  by  third  parties,  such 
as  reliability  councils. 

(4)  Allocation  of  payments.  Payments 
for  output  provided  by  an  output  facility 
financed  with  two  or  more  sources  of 
funding  are  generally  allocated  under 
the  rules  in  §1.141-4(c). 

(i)  Examples.  The  following  examples 
illustrate  the  application  of  this  section: 

Example  1.  Joint  ownership.  Z,  an  investor- 
owned  electric  utility,  and  City  H  agree  to 
construct  an  electric  generating  facility  of  a 
size  sufficient  to  take  advantage  of  the 
economies  of  scale.  H  will  issue  $50  million 
of  its  24-year  bonds,  and  Z  will  use  SljOO 
million  of  its  funds  for  construction  of  a 
facility  they  will  jointly  own  as  tenants  in 
common.  Each  of  the  participants  will  share 
in  the  ownership,  output,  and  operating 
expenses  of  the  facility  in  proportion  to  its 
contribution  to  the  cost  of  the  facility,  that  is, 
one-third  by  H  and  two-thirds  by  Z.  H's 
bonds  will  be  secured  by  H's  ownership 
interest  in  the  facility  and  by  revenues  to  be 
derived  from  its  share  of  the  annual  output 
of  the  facility.  H  will  need  only  50  percent 
of  its  share  of  the  annual  output  of  the 
facility  during  the  first  20  years  of  operations. 
It  agrees  to  sell  10  percent  of  its  share  of  the 
annual  output  to  Z  for  a  period  of  20  years 
pursuant  to  a  contract  under  which  Z  agrees 
to  take  that  power  if  available.  The  facility 
will  begin  operation,  and  Z  will  begin  to 
receive  power,  4  years  after  the  H  bonds  are 
issued.  The  measurement  period  for  the 
property  flnanced  by  the  issue  is  20  years.  H 
also  will  sell  the  remaining  40  percent  of  its 
share  of  the  annual  output  to  numerous  other 
private  utilities  under  contracts  of  three  years 
or  less  that  satisfy  the  exception  under 
paragraph  (f)(3)  of  this  section.  No  other 
contracts  will  be  executed  obligating  any 
person  to  purchase  any  specified  amount  of 
the  power  for  any  specified  period  of  time. 
No  person  (other  than  Z)  will  make  payments 
that  will  result  in  a  transfer  of  the  burdens 
of  paying  debt  service  on  bonds  used  directly 
or  indirectly  to  provide  H's  share  of  the 
facilities.  The  bonds  are  not  private  activity 
bonds,  because  H's  one-third  interest  in  the 
facility  is  not  treated  as  used  by  the  other 


owners  of  the  faciUty.  Although  10  percent 
of  H's  share  of  the  annual  output  of  the 
facility  will  be  used  in  the  trade  or  business 
of  Z,  a  nongovernmental  person,  under  this 
section,  that  portion  constitutes  not  more 
than  10  percent  of  the  available  output  of  H's 
ownership  interest  in  the  facility. 

Example  2.  Wholesale  requirements 
contmct.  (i)  City  J  issues  20-year  bonds  to 
acquire  an  electric  generating  facility  having 
a  reasonably  expected  economic  life 
substantially  greater  than  20  years  and  a 
nameplate  capacity  of  100  MW.  The  available 
output  of  the  facility  under  paragraph  (b)(1) 
of  this  section  is  approximately  17,520,000 
MWh  (100  MW  X  24  hours  x  365  days  x  20 
yeara).  On  the  issue  date,  J  enters  into  a 
contract  with  T,  an  investor-owned  utility,  to 
provide  T  with  all  of  its  power  requirements 
for  a  period  of  10  years,  commencing  on  the 
issue  date.  J  reasonably  expects  that  T  will 
actually  purchase  an  average  of  30  MW  over    - 
the  10-year  period.  The  contract  is  taken  into 
account  under  the  private  busiiiess  tests 
pursuant  to  paragraph  (c)(3)  of  this  section 
because  the  term  of  the  contract  is  substantial 
relative  to  the  term  of  the  issue  and  the 
amount  of  output  to  be  purchased  is  a 
substantial  portion  of  the  available  output 

(ii)  Under  paragraph  (d)  of  this  section,  the 
amount  of  reasonably  expected  private 
business  use  under  this  contract  is 
approximately  15  percent  (30  MW  x  24  houra 
X  365  days  x  10  years,  or  2,628,000  MWh)  of 
the  available  output.  Accordingly,  the  issue 
meets  the  private  business  use  test.  J 
reasonably  expects  that  the  amount  to  be 
paid  for  an  average  of  30  MW  of  power  (less 
the  operation  and  maintenance  costs  directly 
attributable  to  generating  that  30  MW  of 
power),  will  be  more  th^  10  percent  of  debt 
service  on  the  issue  on  a  present-value  basis. 
Accordingly,  the  issue  meets  the  private 
security  or  payment  test  because  J  reasonably 
expects  that  payment  of  more  than  10  percent 
of  the  debt  service  will  be  indirectly  derived 
from  payments  by  T.  The  bonds  are  private 
activity  bonds  imder  paragraph  (c)  of  this 
section.  Further,  if  15  percent  of  the  sale 
proceeds  of  the  issue  is  greater  than  $15 
million  and  the  issue  meets  the  private 
security  or  payment  test  with  respect  to  the 
$15  million  output  limitation,  the  bonds  are 
also  private  activity  bonds  under  section 
141(b)(4).  See  §1.141-8. 

Example  3.  Retail  contracts,  (i)  State 
Agency  M,  a  political  subdivision,  issues 
bonds  in  2003  to  finance  the  construction  of 
a  generating  facility  that  will  be  used  to 
furnish  electricity  to  M's  retail  customers,  hi 
2007,  M  entera  into  a  10-year  contract  with 
industrial  corporation  I.  Under  the  contract, 
M  agrees  to  supply  I  with  all  of  its  power 
requirements  during  the  contract  term,  and  I 
agrees  to  pay  for  that  power  at  a  negotiated 
price  as  it  is  delivered.  The  contract  does  not 
require  I  to  pay  for  any  power  except  to  the 
extent  I  has  requirements,  hi  addition,  the 
contract  requires  I  to  pay  reasonable  and 
customary  liquidated  damages  in  the  event  of 
a  default  by  I,  and  permits  I  to  terminate  the 
contract  while  it  has  requirements  by  paying 
M  a  specified  amount  that  is  a  reasonable  and 
customary  amount  for  terminating  the 
contract.  Any  damages  or  termination 
payment  by  I  will  be  reasonably  related  to  I's 
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obligation  to  buy  requirements  that  is 
discharged  by  the  payment.  Under  paragraph 
(c)(3)  of  this  section,  the  contract  does  not 
meet  the  benefits  and  burdens  test.  Thus,  it 
is  not  taken  into  accotmt  under  the  private 
business  tests. 

(ii)  The  facts  are  the  same  as  in  paragraph 
(i)  of  this  Example  3,  except  that  the  contract 
requires  I  to  ma^e  guaranteed  minimum 
payments,  regardless  of  I's  requirements,  in 
an  amount  such  that  the  contract  does  not 
meet  the  exception  for  small  purchases  in 
paragraph  (f)(1)  of  this  section.  Under 
paragraph  (c)(3)(ii)  of  this  section,  the 
contract  meets  the  benefits  and  burdens  test 
because  it  obligates  I  to  make  payments  that 
are  not  contingent  on  its  output 
requirements.  Thus,  it  is  taken  into  account 
under  the  private  business  tests. 

Example  4.  Allocation  of  existing  contracts 
to  new  facilities.  Power  Authority  K,  a 
poUtical  subdivision  created  by  the 
legislature  in  State  X  to  own  and  operate 
certain  power  generating  facilities,  sells  all  of 
the  power  from  its  existing  facilities  to  four 
private  utility  systems  under  contracts 
executed  in  1999,  under  which  the  four 
systems  are  required  to  take  or  pay  for 
specified  portions  of  the  total  power  output 
until  the  year  2029.  Existing  facilities  supply 
all  of  the  present  needs  of  the  four  utility 
systems,  but  their  futtue  power  requirements 
are  expected  to  increase  substantially  beyond 
the  capacity  of  K's  ciurent  generating  system. 
K  issues  20-year  bonds  in  2004  to  construct 
a  large  generating  fecility.  As  part  of  the 
financing  plan  for  the  bonds,  a  fifth  private 
utility  system  contracts  with  K  to  take  or  pay 
for  IS  percent  of  the  available  output  of  the 
new  facility.  The  balance  of  the  output  of  the 
new  facility  will  be  available  for  sale  as 
required,  but  initially  it  is  not  anticipated 
that  there  will  be  any  need  for  that  power. 
The  revenues  from  the  contract  with  the  fifth 
private  utility  system  will  be  sufficient  to  pay 
less  than  10  percent  of  the  debt  service  on 
the  bonds  (determined  on  a  present  value 
basis).  The  balance,  which  will  exceed  10 
percent  of  the  debt  service  on  the  bonds,  will 
be  paid  from  revenues  derived  frt>m  the 
contracts  with  the  four  systems  initially  from 
sale  of  power  produced  by  the  old  facilities. 
The  output  contracts  with  all  the  private 
utilities  are  allocated  to  K's  entire  generating 
system.  See  paragraphs  (h)(1)  and  (2)  of  this 
section.  Thus,  the  bonds  meet  the  private 
business  use  test  because  more  than  10 
percent  of  the  pr(x:eeds  will  be  used  in  the 
trade  or  business  of  a  nongovernmental 
person.  In  addition,  the  bonds  meet  the 
private  security  or  payment  test  because 
payment  of  more  than  10  percent  of  the  debt 
service,  pursuant  to  luiderlying 
arrangements,  will  be  derived  from  payments 
in  respect  of  property  used  for  a  private 
business  use. 

Example  5.  Allocation  to  displaced 
resource.  Municipal  utility  MU,  a  political 
subdivision,  purchases  all  of  the  electricity 
required  to  meet  the  needs  of  its  customers 
(1,000  MW)  from  B,  an  investor-owned  utility 
that  operates  its  own  electric  generating 
faciUties,  under  a  ^0-year  take  or  pay 
contract.  MU  does  not  anticipate  that  it  will 
require  additional  electric  resources,  and  any 
new  resources  would  produce  electricity  at  a 


higher  cost  to  MU  than  its  cost  imder  its 
contract  with  B.  Nevertheless,  B  encourages 
MU  to  construct  a  new  generating  plant 
sufficient  to  meet  MU's  requirements.  MU 
issues  obligations  to  construct  facilities  that 
will  produce  1,000  MW  of  electricity.  MU,  B, 
and  I,  another  investor-owned  utility,  enter 
into  an  agreement  under  which  MU  assigns 
to  I  its  ri^ts  under  MU's  take  or  pay  contract 
with  B.  Under  this  arrangement,  I  will  pay 
MU,  and  MU  will  continue  to  pay  B,  for  the 
1,000  MW.  I's  payments  to  MU  will  at  least 
equal  the  amounts  required  to  pay  debt 
service  on  MU's  bonds.  In  addition,  imder 
paragraph  (h)(l)(iii)  of  this  section,  the 
contract  among  MU,  B,  and  I  is  entered  into 
as  part  of  a  common  plan  of  financing  of  the 
MU  facilities.  Under  all  the  facts  and 
circumstances,  MU's  assignment  to  I  of  its 
rights  under  the  original  take  or  pay  contract 
is  allocable  to  MU's  new  facilities  under 
paragraph  (h)  of  this  section.  Because  I  is  a 
nongovernmental  person,  MU's  bonds  are 
private  activity  bonds. 

Example  6.  Operation  of  transmission 
facilities  by  regional  transmission 
organization,  (i)  Public  Power  Agency  D  is  a 
political  subdivision  that  owns  and  operates 
electric  generation,  transmission  and 
distribution  facilities.  In  2003,  D  transfers 
operating  control  of  its  transmission  system 
to  a  regional  transmission  organization 
(RTO),  a  nongovernmental  person,  pursuant 
to  an  operating  agreement  that  is  approved  by 
the  FERC  under  sections  205  and  206  of  the 
Federal  Power  Act.  D  retains  ownership  of  its 
facilities.  No  portion  of  the  RTO's 
compensation  is  based  on  a  share  of  net 
profits  from  the  operation  of  D's  facilities, 
and  the  RTO  does  not  bear  any  risk  of  loss 
of  those  facilities.  Under  paragraph  {g)(l)(ii) 
of  this  section,  the  RTO's  use  of  D's  facilities 
does  not  constitute  a  private  business  use. 

(ii)  Company  A  is  located  in  D's  service 
territory.  In  2004,  Power  Supplier  E,  a 
nongovernmental  person,  enters  into  a  10- 
year  contract  with  A  to  supply  A's  electricity 
requirements.  The  electricity  supplied  by  E 
to  A  will  be  transmitted  over  D's 
transmission  and  distribution  facilities.  D's 
distribution  facilities  are  available  for  use  on 
a  nondiscriminatory,  open  access  basis  by 
buyers  and  sellers  of  electricity  in  accordance 
with  rates  that  are  generally  applicable  and 
uniformly  applied  within  the  meaning  of 
§  1.141-3(c)(2).  D's  facilities  are  not  financed 
for  a  principal  purpose  of  providing  the 
facilities  for  use  by  E.  Under  paragraph  (g)(2) 
of  this  section,  the  contract  between  A  and 
E  does  not  result  in  private  business  use  of 
D's  facilities. 

Example  7.  Certain  actions  not  treated  as 
deliberate  actions.  The  facts  are  the  same  as 
in  Example  6  of  this  paragraph  (i),  except 
that  the  RTO's  compensation  is  based  on  a 
share  of  net  profits  frt>m  operating  D's 
facihties.  In  addition,  D  had  issued  bonds  in 
1994  to  finance  improvements  to  its 
transmission  system.  At  the  time  D  transfere 
operating  control  of  its  transmission  system 
to  the  RTO,  D  chooses  to  apply  the  private 
activity  bond  regulations  of  SS 1. 141-1 
throu^  1.141-15  to  the  1994  bonds.  The 
operation  of  D's  facilities  by  the  RTO  results 
in  private  business  use  under  $  1.141-3  and 
paragraph  (g)(l)(i)  of  this  section.  Under  the 


special  exception  in  paragraph  (g)(4)(ii)  of 
this  section,  however,  the  transfer  of  control 
is  not  treated  as  a  deliberate  action. 
Accordingly,  the  transfer  of  control  does  not 
cause  the  1994  bonds  to  dieet  the  private 
activity  bond  tests. 

Example  8.  Current  refunding.  The  facts 
are  the  same  as  in  Example  7  of  this 
paragraph  (i),  and  in  addition  D  issues  bonds 
in  2004  to  currently  refund  the  1994  bonds. 
The  weighted  average  maturity  of  the  2004 
bonds  is  not  greater  than  the  remaining 
weighted  average  maturity  of  the  1994  bonds. 
D  chooses  to  apply  the  private  activity  bond 
regulations  of  §§1.141-1  through  1. 141-15  to 
the  refunding  bonds.  In  general,  reasonable 
expectations  must  be  separately  tested  on  the 
date  that  refunding  bonds  are  issued  under 
§1.141-2(d).  Under  the  special  exception  in 
paragraph  (g)(4)(iii)  of  this  section,  however, 
the  transfer  of  the  financed  facihties  to  the 
RTO  need  not  be  taken  into  account  in 
applying  the  reasonable  expectations  test  to 
the  refunding  bonds. 

f1.141-7T    [RMnoved] 

Par.  5.  Section  1.141-7T  is  removed. 

Par.  6.  Section  1.141-8  is  added  to 
read  as  follows: 

11.141-S    $15  million  Hmitation  for  output 


(a)  In  general — (1)  General  rule. 
Section  141(b)(4)  provides  a  special 
private  activity  bond  limitation  (the  $15 
million  output  limitation)  for  issues  5 
percent  or  more  of  the  proceeds  of 
which  are  to  be  used  to  finance  output 
facilities  (other  than  a  facility  for  the 
furnishing  of  water).  Under  this  rule,  an 
issue  consists  of  private  activity  bonds 
under  the  private  btisiness  tests  of 
section  141(b)(1)  and  (2)  if  the 
nonqualified  amount  with  respect  to 
output  facilities  financed  by  the 
proceeds  of  the  issue  exceeds  $15 
million.  The  $15  million  output 
limitation  applies  in  addition  to  the 
private  business  tests  of  section 
141(b)(1)  and  (2).  Under  section 
141(b)(4)  and  paragraph  (a)(2)  of  this 
section,  the  $15  million  output 
limitation  is  reduced  in  certain  cases. 
Specifically,  an  issue  meets  the  test  in 
section  141(b)(4)  if  both  of  the  following 
tests  are  met: 

(i)  More  than  $15  million  of  the 
proceeds  of  the  issue  to  be  used  with 
respect  to  an  output  facility  are  to  be 
used  for  a  private  business  use. 
Investment  proceeds  are  disregarded  for 
this  piupose  if  they  are  not  allocated 
disproportionately  to  the  private 
business  use  portion  of  the  issue. 

(ii)  The  payment  of  the  principal  of, 
or  the  interest  on,  more  thian  $15  million 
of  the  sale  proceeds  of  the  portion  of  the 
issue  used  with  respect  to  an  output 
fecility  is  (imder  the  terms  of  the  issue 
or  any  underlying  arrangement)  direcdy 
or  indirectly — 


59764        Fed<rt^«<^i8tw / Vol.  67.  No.  184 /Monday.  September  23.  2002 / Rules  and  Ri^tilattons 


Fedomi  KagistMr^Vol.  67,  No.  184 /Monday.  September  23,  ZOOZ/Rxiles  and  Regnlgticos        59765 


>^0L 


67 


ISS 

1 
8 
4 


23 


:2002 


(A)  Secured  by  any  interest  in  an 
output  fiscility  used  or  to  be  used  for  a 
private  business  use  (or  payments  in 
respect  of  such  an  output  facility);  or 

(B)  To  be  derived  from  payments 
(whether  or  not  to  the  issuer)  in  respect 
of  an  output  facility  used  or  to  be  used 
for  a  private  business  use. 

(2)  Reduction  in  $15  million  output 
limitation  for  outstanding  issues — (i) 
General  rule.  In  determining  whether  an 
issue  5  percent  or  more  of  the  proceeds 
of  which  are  to  be  used  with  respect  to 
an  output  facility  consists  of  private 
activity  bonds  under  the  $15  million 
output  limitation,  the  $15  million 
limitation  on  private  busiaess  use  and 
private  security  or  payments  is  applied 
by  taking  into  account  the  aggregate 
nonqualified  amounts  of  any 
outstanding  bonds  of  other  issues  5 
percent  or  more  of  the  proceeds  of 
which  are  or  will  be  used  with  respect 
to  that  output  facility  or  any  other 
output  fecility  that  is  part  of  the  same 
project. 

(ii)  Bonds  taken  into  account.  For 
purposes  of  this  paiagraph  (a)(2),  in 
applying  the  $15  million  output 
limitation  to  an  issue  (the  later  issue),  a 
tax-exempt  bond  of  another  issue  (the 
earlier  issue)  is  taken  into  account  if— 

(A)  That  bond  is  outstanding  on  the 
issue  date  of  the  later  issue; 

(B)  That  bond  will  not  be  redeemed  ' 
within  90  days  of  the  issue  date  of  the 
later  issue  in  connection  with  the 
refunding  of  that  bond  by  the  later  issue; 
and 

(C)  5  percent  or  more  of  the  sale 
proceeds  of  the  earlier  issue  financed  an 
output  fecility  that  is  part  of  the  same 
project  as  the  output  fecility  that  is 
financed  by  5  percent  or  more  of  the 
sale  proceeds  of  the  later  issue. 

{3)  Benefits  and  burdens  test 
applicable — (i)  In  general.  In  applying 
the  $15  million  output  limitation,  the 
benefits  and  burdens  test  of  §  1.141-7 
applies,  except  that  "$15  million"  is 
applied  in  place  of  "10  percent",  or  "5 
percent"  as  appropriate. 

(ii)  Earlier  issues  for  the  project.  If 
bonds  of  an  earlier  issue  are  outstanding 
and  must  be  taken  into  account  \mder 
paragraph  (a)(2)  of  this  section,  the 
nonqualified  amount  for  that  earlier 
issue  is  multiplied  by  a  fraction,  the 
numerator  of  which  is  the  adjusted  issue 
price  of  the  earlier  issue  as  of  the  issue 
date  of  the  later  issue,  and  the 
denominator  of  which  is  the  issue  price 
of  the  earlier  issue.  Pre-issuance  accrued 
interest  as  defined  in  §  1. 148-1  (b)  is 
disregarded  for  this  purpose. 

(b)  Definition  of  project — (1)  General 
rule.  For  purposes  of  paragraph  (a)(2)  of 
this  section,  project  has  the  meaning 
provided  in  this  paragraph.  Facilities 


that  are  functionally  related  and  i ' 

subordinate  to  a  project  are  treated  as 
part  of  that  same  project.  Facilities 
having  different  purposes  or  serving 
different  customer  bases  are  not 
ordinarily  part  of  the  same  project  For 
example,  the  following  are  generally  not 
part  of  the  same  project — 

(i)  Generation,  transmission  and 
distribution  facilities; 

(ii)  Separate  facilities  designed  to 
serve  wholesale  customers  and  retail 
customers;  and 

(iii)  A  peaking  unit  and  a  baseload 
imit  (regardless  of  the  location  of  the 
units). 

(2)  Separate  ownership.  Except  as 
otherwise  provided  in  this  paragraph 
(b)(2),  facilities  that  are  not  owned  by 
the  same  person  are  not  part  of  the  same 
project.  If  different  governmental 
persons  act  in  concert  to  finance  a 
project,  however  (for  example  as 
participants  in  a  joint  powers  authority), 
their  interests  are  aggregated  with 
respect  to  that  project  to  determine 
whether  the  $15  million  output 
limitation  is  met.  In  the  case  of 
undivided  ownership  interests  in  a 
single  output  facility,  pro[>erty  that  is 
not  owned  by  difiierent  persons  is 
treated  as  separate  projects  only  if  the 
separate  interests  are  financed — 

(i)  With  bonds  of  difiierent  issuers; 
and 

(ii)  Without  a  principal  purpose  of 
avoiding  the  limitation  in  this  section. 

(3)  Generating  property — (i)  Property 
on  same  site.  In  the  case  of  generation 
and  related  facilities,  project  means 
property  located  at  the  same  site. 

(ii)  Special  rule  for  generating  unit^. 
Separate  generatiiig  imits  are  not  part  of 
the  same  project  if  one  unit  is 
reasonably  expected,  on  the  issue  date  " 
of  each  issue  diat  finances  the  units,  to 
be  placed  in  service  more  than  3  years 
before  the  other.  Common  facilities  or 
property  that  will  be  functionally 
related  to  more  than  one  generating  unit 
must  be  allocated  on  a  reasonable  basis. 
U  a  generating  unit  already  is 
constructed  or  is  under  construction 
(the  first  imit)  and  bonds  are  to  be 
issued  to  finance  an  additional 
generating  unit  (the  second  unit),  all 
costs  fof  any  common  facilities  paid  or 
incurred  before  the  earlier  of  the  issue 
date  of  bonds  to  finance  the  second  unit 
or  the  commencement  of  construction  of 
the  second  unit  are  allocated  to  the  first 
unit.  At  the  time  that  bonds  are  issued 
to  finance  the  second  unit  (or,  if  earlier, 
upon  conunencement  of  construction  of 
that  unit),  any  remaining  costs  of  the 
common  facilities  may  be  allocated 
between  the  first  and  second  imits  so 
that  in  the  aggregate  the  allocation  is 
reasonable. 


(4)  Transmission  and  distiibutian.ln 
the  case  of  transmission  or  distribution 
facilities,  project  means  functionally 
related  or  contiguous  property.  Separate 
transmission  or  distribution  focilities 
are  not  part  of  the  same  project  if  one 
facility  is  reasonably  expected,  on  the 
issue  date  of  each  issue  that  finances  the 
facilities,  to  be  placed  in  service  more 
than  2  years  before  the  other. 

(5)  Subsequent  improvements — (i)  In 
general.  An  improvement  to  generation, 
transmission  or  distribution  fiicilities 
that  is  not  part  of  the  original  design  of 
those  facilities  (the  original  project)  is 
not  part  of  the  same  project  as  the 
original  project  if  the  construction, 
reconstruction,  or  acquisition  of  that 
improvement  commences  more  than  3 
years  after  the  original  project  was 
placed  in  service  and  the  bonds  issued 
to  finance  that  improvement  are  issued 
more  than  3  years  aftw  the  original 
project  was  placed  in  service. 

(ii)  Special  rule  for  transmission  and 
distribution  facilities.  An  improvement 
to  transmission  or  distribution  facilities 
that  is  not  part  of  the  original  design  of 
that  property  is  not  part  of  the  same 
project  as  the  original  project  if  the 
issuer  did  not  reasonably  expect  the 
need  to  make  that  improvement  when  it 
commenced  construction  of  the  original 
project  and  the  construction, 
reconstruction,  or  acquisition  of  that 
improvement  is  mandated  by  the  federal 
government  or  a  state  regulatory 
authority  to  accommodate  requests  for 
wheeling. 

(6)  Replacement  property.  For 
purposes  of  this  section,  property  that 
replaces  existing  property  of  an  output 
facility  is  treated  as  part  of  the  same 
project  as  the  replaced  property 
unless — 

(i)  The  need  to  replace  the  property 
was  not  reasonably  expected  on  the 
issue  date  or  the  need  to  replace  the 
property  occurred  more  than  3  years  . 
before  the  issuer  reasonably  expected 
(determined  on  the  issue  date  of  the 
bonds  financing  the  property)  that  it 
would  need  to  replace  the  property;  and 

(ii)  The  bonds  that  finance  (and 
refinance)  the  output  facility  have  a 
weighted  average  maturity  that  is  not 
greater  than  120  percent  of  the 
reasonably  expected  economic  life  of 
the  facility. 

(c)  Example.  The  application  of  the 
provisions  of  this  section  is  illustrated 
by  the  following  example: 

Example,  (i)  Power  Authority  K,  a  political 
subdivision,  intends  to  issue  a  single  issue  of 
tax-exempt  bonds  at  par  with  a  stated 
principal  amount  and  sale  proceeds  of  $500 
million  to  finance  the  acquisition  of  an 
electric  generating  facility.  No  portion  of  the 
facility  will  be  used  for  a  private  business 


use,  except  that  L,  an  investor-owned  utility, 
will  purchase  10  percent  of  the  output  of  the 
facility  under  a  take  contract  and  will  pay  10 
percent  of  the  debt  service  on  the  bonds.  The 
nonqualified  amount  with  respect  to  the 
bonds  is  $50  million. 

(ii)  The  maximimi  amount  of  tax-exempt 
bonds  that  may  be  issued  for  the  acquisition 
of  an  interest  in  the  facility  in  paragraph  (i) 
of  this  Example  is  $465  milUon  (that  is,  $450 
million  for  the  90  percent  of  the  facility  that 
is  govemmentally  owned  and  used  plus  a 
nonqualified  amount  of  $15  milUon). 

I1.141-8T    [Removed] 

Par.  7.  Section  1.141-8T  is  removed. 

Par.  8.  Section  1.141-15  is  amended 
by  revising  paragraph  (a)  and  adding 
paragraphs  (f),  (g),  (h)  and  (i)  to  read  as 
follows: 

fl.141-15    Effective  dates. 

(a)  Scope.  The  effiective  dates  of  this 
section  apply  for  purposes  of  §§  1.141- 
1  through  1.141-6(a),  1.141-7  through 
1.141-14. 1.145-1  through  1.145-2, 
1.150-l(a)(3)  and  the  definition  of  bond 
documents  contained  in  §  1.150-l(b). 
***** 

(f)  Effective  dates  for  certain 
regulations  relating  to  output  facilities — 
(1)  General  rule.  Except  as  otherwise 
provided  in  this  section,  §§  1.141-7  and 
1.141-8  apply  to  bonds  sold  on  or  after 
November  22,  2002,  that  are  subject  to 
section  1301  of  the  Tax  Reform  Act  of 
1986  (100  Stat.  2602>. 

(2)  Transition  rule  for  requirements 
contracts.  For  bonds  otherwise  subject 
to  §§1.141-7  and  1.141-8.  §1.141- 
7(c)(3)  applies  to  output  contracts 
entered  into  on  or  after  September  19. 
2002.  An  output  contract  is  treated  as 
entered  into  on  or  after  that  date  if  it  is 
amended  on  or  after  that  date,  but  only 
if  the  amendment  results  in  a  change  in 


the  parties  to  the  contract  or  increases 
the  amount  of  requirements  covered  l^ 
the  contract  by  reason  of  an  extension 
of  the  contract  term  or  a  change  in  the 
method  for  determining  such 
requirements.  For  purposes  of  this 
paranaph  (f)(2)— 

(i)  The  extension  of  the  term  of  a 
contract  causes  the  contract  to  be  treated 
as  entered  into  on  the  first  day  of  the 
additional  term; 

(ii)  The  exercise  by  a  party  of  a  legally 
enforceable  right  that  was  provided 
under  a  contract  before  September  19, 
2002,  on  terms  that  were  fixed  and 
determinable  before  such  date,  is  not 
treated  as  an  amendment  of  the  contract. 
For  example,  the  exercise  by  a 
purchaser  after  September  19,  2002  of  a 
renewal  option  that  was  provided  under 
a  contract  before  that  date,  on  terms 
identical  to  the  original  contract,  is  not 
treated  as  an  amendment  of  the  contract; 
and 

(iii)  An  amendment  that  increases  the 
amoimt  of  requirements  covered  by  the 
contract  by  reason  of  a  change  in  the 
method  for  determining  such 
requirements  is  treated  as  a  separate 
contract  that  is  entered  into  as  of  the 
effiective  date  of  the  amendment,  but 
only  with  respect  to  the  increased 
output  to  be  provided  imder  the 
contract. 

(g)  Refunding  bonds  for  output 
facilities.  Except  as  otherwise  provided 
in  paragraph  (h)  or  (i)  of  this  section, 
§§  1.141-7  and  1.141-8  do  not  apply  to 
any  bonds  sold  on  or  after  Novembm  22, 
2002,  to  refund  a  bond  to  which 
§§  1.141-7  and  1.141-8  do  not  apply 
iinless — 

(1)  The  refunding  bonds  are  subject  to 
section  1301  of  the  Tax  Reform  Act  of 
1986  (100  Stat  2602);  and 


(2)(i)  The  weighted  average  maturity 
of  the  refunding  bonds  is  longer  than — 

(A)  The  weighted  average  maturity  of 
the  refunded  bonds;  or 

(B)  In  the  case  of  a  short-term 
obligation  that  the  issuer  reasonably 
expects  to  refund  with  a  long-term 
financing  (such  as  a  bond  anticipation 
note),  120  percent  of  the  weighted 
average  reasonably  expected  economic 
life  of  the  facilities  financed;  or 

(ii)  A  principal  purpose  for  the 
issuance  of  the  refunding  bonds  is  to 
make  one  or  more  new  conduit  loans. 

(h)  Pennissive  retroactive  application. 
Except  as  provided  in  paragraphs  (d),  (e) 
or  (i)  of  this  section,  §§  1.141-1  through 
1.141-6(a),  1.141-7  through  1.141-14, 
1.145-1  throiigh  1.145-2, 1.150-l(a)(3) 
and  the  definition  of  bond  dociunents 
contained  in  §  1.1 50-1  (b)  may  be 
applied  by  issuers  in  whole,  but  not  in 
part,  to — 

(1)  Outstanding  bonds  that  are  sold 
before  Novemba*  22,  2002,  and  subject 
to  section  141;  or 

(2)  Refunding  bonds  that  are  sold  on 
or  after  November  22,  20d2,  and  subject 
to  section  141. 

(i)  Permissive  application  of  certain 
regulations  relating  to  output  facilities. 
Issuers  may  apply  §§  1.141-7(f)(3)  and 
1.141-7(g)  to  any  bonds. 

}1.141-15T    [Ramovad] 
Par.  9.  Section  1.141-15T  is  removed. 

Robert  E.  Wanzel, 

Deputy  Commissioner  of  Internal  Revenue.    ■ 

Approved:  September  17,  2002. 
Pamela  F.  Olson, 

Acting  Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  02-24137  Filed  9-19-02;  12:39  pm) 
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26  CFR  Part  1 
[REG-142S99-02] 
RIN 1545-BK3 

Guidanoa  Raganing  Mixad  Uae  Output 


AQBICV:  Internal  Revenue  Service  (IRS), 

Treasiuy. 

ACTION:  Advance  notira  of  proposed 

rulemaking. 

SUMMARY:  This  document  describes  and 
illustrates  rules  the  IRS  and  Treasury 
Department  expect  to  propose  in  a 
notice  of  proposed  rulemaking  with 
respect  to  the  issuance  of  tax-exempt 
bonds  for  the  government  use  portion  of 
an  output  facility  that  is  used  for  both 
a  government  use  and  a  private  business 
use.  This  docimient  also  invites 
comments  from  the  public  regarding 
these  rules.  Issuers  may  rely  on  this 
advance  notice  of  proposed  rulemaking 
for  issues  sold  before  the  notice  of 
proposed  rulemaking  is  issued. 
DATES:  Written  and  electronic  comments 
must  be  submitted  by  December  23, 
2002. 

addresses:  Send  submissions  to: 
CC:ITA:RU  (REG-142599-02),  room 
5226.  Internal  Revenue  Service,  POB 
7604,  Ben  Franklin  Station,  Washington, 
DC  20044.  Submissions  may  be  hand 
delivered  between  the  hours  of  8  a.m. 
and  5  p.m.  to:  CC:ITA:RU  (REG- 
142599-02),  courier's  desk.  Internal 
Revenue  Service,  1111  Constitution 
Avenue  NW.,  Washington,  DC. 
Alternatively,  submissions  may  be  made 
electronically  to  the  IRS  Internet  site  at 
http://www.irs.gov/regs. 
FOR  FURTHER  INFORMATKW  CONTACT: 
Concerning  submissions,  Guy  Traynor, 
(202)  622-7180;  concerning  the 
proposals.  Rose  M.  Weber,  (202)  622- 
3980  (not  toll-free  niunbers). 
SUPPl£MENTARY  INFORMATION: 

Backgroiind 

In  general,  under  section  103  of  the 
Internal  Revenue  Code,  gross  income 
does  not  include  the  interest  on  any 
State  or  local  bond.  However,  this 
exclusion  generally  does  not  apply  to 
private  activity  bonds.  Section  141(a)(1) 
defines  a  private  activity  bond  as  any 
bond  issued  as  part  of  an  issue  that 
meets  either  (1)  the  private  business  use 
test  in  section  141(b)(1)  and  the  private 
security  or  payment  test  in  section 
141(b)(2)  (the  private  business  tests)  or 
(2)  the  private  loan  financing  test  in 
section  141(c). 


The  private  biuiMsrtua'tMliB  mattf 
mor^  than  10  percdot  of  the  proceedi'tif 
an  issue  are  to  be  used  for  any  pri\hiV^ 
business  uae.  Section  141(b)(6)  defines 
private  business  use  as  use  directly  or 
indirectly  in  a  trade  or  business  that  is 
carried  on  by  any  person  other  than  a 
governmental  imit  Section  141(b)(7) 
defines  government  use  as  any  use  other 
than  a  private  business  use. 

The  private  security  or  payment  test 
is  met  if  the  payment  of  the  principal  of, 
or  the  interest  on,  more  than  10  percent 
of  the  proceeds  of  an  issue  is  diroctly  or 
Indirectly  (1)  secured  by  an  interest  in 
property  used  or  to  be  used  for  a  private 
business  use,  (2)  secured  by  an  interest 
in  payments  in  respect  of  such  property, 
or  (3)  to  be  derived  from  payments, 
whedier  or  not  to  the  issuer,  in  respect 
of  property,  or  borrowed  money,  used  or 
to  be  used  for  a  private  business  use. 

Section  1.141-7  of  the  Income  Tax 
Regulations  provides  rules  imder  which 
the  purchase  pursuant  to  a  contract  by 
a  nongovernmental  person  of  available 
output  of  an  joutput  facility  (output 
contract)  may  be  taken  into  account 
under  the  private  business  tests.  Section 
1.141-l(b)  defines  output  facility  as 
electric  and  gas  generation, 
transmission,  distribution,  and  related 
fecilities,  and  water  collection,  storage, 
and  distribution  facilities. 

Section  141(b)(4)  contains  a  special 
limitation  imder  which  an  issue  five 
percent  or  more  of  the  proceeds  of 
which  are  to  be  used  with  respect  to  any 
output  facility  (other  than  a  facility  for 
the  furnishing  of  water)  will  be  treated 
as  meeting  the  private  business  tests  if 
the  nonqualified  amoimt  for  the  issue 
exceeds  the  excess  of  $15  million,  over 
the  aggregate  nonqualified  amoimts 
with  respect  to  ail  prior  tax-exempt 
issues  5  percent  or  more  of  the  proceeds 
of  which  are  or  will  be  used  with 
respect  to  such  facility  (or  any  other 
facility  which  is  part  of  the  same 
project).  Section  141(b)(8)  defines 
nonqualified  amount  as  the  lesser  of  (1) 
the  proceeds  used  for  a  private  business 
use,  or  (2)  the  proceeds  with  respect  to 
which  there  are  payments,  property  or 
borrowed  money  taken  into  account 
under  the  private  security  or  payment 
test. 

The  Conference  Committee  Report  to 
the  Tax  Reform  Act  of  1986,  H.R.  Conf. 
Rep.  No.  841,  99th  Cong.,  2d  Sess.  II- 
690  (1986),  1986-3  (Vol.  4)  C.B.  686  (the 
Conference  Report),  contains  an 
example  that  illustrates  the  treatment 
imder  section  141(b)(4)  of  an  output 
facility  the  output  of  which  is  sold  for 
both  a  government  use  and  a  private 
business  use  (a  mixed  use  output 
facility),  but  the  amoimt  of  private 
business  use  anid  private  payments 


would  cause  bomiA  to  b»  private  ectivity 
bond&  if  they  financed  the  entire 
facility.  In  tha'Co^iwence  Report i 
example,  a  single  issue  of  tax-exenq>t 
bonds  is  contemplated  to  finance  the 
acquisition  of  a  $500  million  electric 
generating  facility.  Ten  percent  of  the 
output  of  the  fecility  will  be  sold  to  an 
investor-owned  utility  imder  an  output 
contract  that  gives  rise  to  private 
business  use.  The  Conference  Report 
example  concludes  that  $465  miUion  of 
tax-exempt  bonds  may  be  used  to 
acquire  the  facility,  $450  million  for  the 
90  percent  of  the  facility  that  is  used  for 
a  government  use,  plus  $15  million  for 
the  allowable  private  business  use 
portion  under  section  141(b)(4).  Section 
1.141-8(c)  contains  an  example  that  is 
substantially  the  same  as  the  example 
contained  in  the  Conference  Report. 

The  IRS  and  Treasury  Department  are 
reviewing  the  application  of  section  141 
to  mixed  use  output  facilities.  This 
Announcement  describes  and  illustrates 
rules  that  the  IRS  and  Treasury 
Department  expect  to  propose  in  a 
notice  of  proposed  rulemaking  (the 
proposed  regulations)  as  part  of  the 
2002-2003  Guidance  Priority  Plan.  The 
proposed  regulations  will  provide 
guidance  regarding  the  issuance  of  tax- 
exempt  bonds  for  the  government  use     ' 
portion  of  a  mixed  use  output  focility 
without  the  bonds  being  charactoized 
as  private  activity  bonds. 

Explanation  of  Provisions 

Mixed  Use  Allocations 

1.  In  General 

The  proposed  regulations  will  provide 
that  tax-exempt  bonds  may  be  issued  to 
finance  costs  attributable  to  the 
government  use  portion  of  a  mixed-use 
output  facility  (plus  any  costs 
attributable  to  de  minimis  private 
business  use  permitted  under  section 
141)  without  the  bonds  being 
characterized  as  private  activity  bonds. 
For  this  purpose,  the  term  facility 
includes  an  undivided  ownership 
interest  in  a  facility.  With  respect  to 
arrangements  for  the  purchase  of  output, 
the  government  use  portion  of  an  output 
facility  is  determined  based  on  the 
percentage  of  the  available  output  of  the 
facility  that  is  not  used  for  a  private 
business  use  (as  determined  under 
§1.141-7). 

2.  Allocation  of  Private  Business  Use 
and  Payments 

The  proposed  regulations  will  provide 
that,  in  the  case  of  a  mixed  use  output 
facility,  output  contracts  that  result  in 
private  business  use  (including  any 
pajmients  thereunder)  are  allocated  first 
to  the  portion  of  the  facility  that  is 
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financed  with  eqmty.  For  this  purpose, 
eqmty  means  any  amount  other  than 
{Hoceeds  of  a  tax-exempt  bond, 
including  funds  of  the  issuer  that  are 
not  derived  from  a  borrowing  and 
proceeds  of  taxable  bonds,  but  does  not 
include  any  amount  allocable  to  a  tax- 
exempt  bond  that  has  been  retired.  With 
respect  to  each  issue  of  bonds,  the 
portion  of  the  output  facility  financed 
with  equity  is  determined  based  on 
expencUtures  of  equity  that  are  made 
contemporaneously  with  expenditures 
of  proceeds  of  the  issue  as  part  of  the 
same  plan  of  financing.  In  order  for  an 
output  contract  to  be  allocated  (in  whole 
or  in  part)  to  the  equity-financed  portion 
of  an  output  facility  as  described  in  this 
paragraph,  it  first  must  be  aUocable  to 
the  facility  under  the  facts  and 
circiunstances  test  contained  in  §  1.141- 
7(h).  For  example,  an  output  contract 
that  is  allocable  to  two  output  facilities 
under  §  1.141-7(h)  may  not  be  allocated 
in  its  entirety  to  the  equity-financed 
portion  of  one  of  the  facilities. 

B.  Examples 

The  provisions  of  the  proposed 
regulations  described  above  are 
illustrated  by  the  following  examples 
(although  the  examples  involve  only  an 
electric  transmission  facility,  the 
principles  illustrated  apply  equally  to 
all  output  facilities): 

Example  1.  Authority  is  a  governmental 
peison  that  owns  and  operates  an  electric 
transmission  facility.  Prior  to  2003,  Authority 
incurred  capital  costs  of  $500  million  for  the 
focility.  None  of  those  costs  was  financed 
with  tax-exempt  bonds.  In  2003,  Authority 


needs  to  make  repairs,  upgrades  and 
improvements  to  the  fecility  in  the  amount 
of  $50  million.  On  April  10,  2003,  Authority 
issues  an  issue  with  proceeds  of  $30  million 
and  uses  those  proceeds  to  pay  capital  costs 
of  the  focility.  As  part  of  the  same  plan  of 
financing,  Authoritv  also  uses  $20  million  of 
its  own  funds  which  are  not  derived  from  a 
borrowing  to  pay  capital  costs  of  the  facility. 
With  respect  to  the  2003  issue,  46  percent  of 
the  available  output  (as  determined  under 
§  1.141-7)  of  the  focility  is  sold  tmder  output 
contracts  that  result  in  private  business  use. 
Thus,  of  the  $50  million  of  new  capital  costs, 
$27  million  (54  percent)  are  attributable  to 
government  use  and  $23  million  (46  percent) 
are  attributable  to  private  business  use.  In 
general,  output  contracts  that  result  in 
private  business  use  are  allocated  first  to  the 
portion  of  the  output  facility  that  is  financed 
with  equity.  Therefore,  of  the  $23  million  of 
costs  attributable  to  private  business  use,  $20 
million  are  allocable  to  Authority's  equity 
and  $3  million  are  allocable  to  the  2003 
issue.  Thus,  $27  million  (90  percent)  of  the 
proceeds  of  the  issue  are  used  for  a 
government  use.  The  issue  does  not  consist 
of  private  activity  bonds. 

Example  2.  The  facts  are  the  same  as  in 
Example  1,  except  that  by  2010,  only  75 
percent  of  the  original  principal  amount  of 
the  2003  issue  remains  outstanding.  The 
retirement  of  a  portion  of  the  issue  does  not 
affect  the  amount  of  private  business  use  of 
the  fecility  that  must  occur  in  order  for  the 
issue  to  consist  of  private  activity  bonds. 

Request  for  Comments 

Before  the  notice  of  proposed 
rulemaking  is  issued,  consideration  will 
be  given  to  any  written  comments  that 
are  submitted  timely  (preferably  a 
signed  original  and  eight  copies)  to  the 
IRS.  All  comments  will  be  available  for 
public  inspection  and  copying.  In 


addition  to  onnments  regarding 
allocation  and  accotmting  rules  for 
mixed  use  output  facilities,  comments 
are  also  invited  on  allocation  and 
accounting  rules  under  section  141  for 
other  fecilities  that  are  used  for  both  a 
government  use  and  a  private  business 
use. 

Reliance  on  Announcement 

Issuers  may  rely  on  the  rules 
described  in  this  Announcement  with 
respect  to  any  issue  that  is  sold  before 
the  date  the  proposed  regulations  are 
published  in  the  Federal  Register  (or 
such  later  date  as  may  be  specified  in 
the  proposed  regulations  or  final 
regulations).  Issuers  may  rely  on  this 
Annoimcement  with  respect  to  bonds 
that  are  subject  to  the  Internal  Revenue 
Code  of  1986  or  the  Internal  Revenue 
Code  of  1954. 

Drafting  Information 

The  principal  authors  of  this  advance 
notice  of  proposed  rulemaking  are  Bruce 
M.  Serchuk  and  Rose  M.  Weber,  Office 
of  Chief  Counsel  (Tax-exempt  and 
Government  Entities),  Internal  Revenue 
Service,  and  Stephen  J.  Watson,  Office 
of  Tax  Legislative  Counsel,  Department 
of  the  Treasury.  However,  other 
personnel  from  the  IRS  and  Treasury 
Department  participated  in  its 
development. 

Robert  E.  Wemel 

Deputy  Commissioner  of  Internal  Revenue. 
[FR  Doc.  02-24138  Filed  9-19-02;  12:39  pm] 
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REMINDERS 

The  items  in  this  list  were 
edHorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
tt)is  list  has  no  legal    j 
significance.  I 

RULES  GOING  INTO 
EFFECT  SEPTEMBER  23, 
2002 

AGRICULTURE 
DEPARTMENT 
Agrlcultural  Marketing 
Service 
Grapes  grown  in — 
California;  published  8-23-02 

AGRICULTURE  , 

DEPARTMEKT  | 

Animal  and  Plant  Health 
Inspection  Service 

Plant-related  quarantine, 
foreign: 

Gypsy  moth  host  material 
from  Canada;  published 
9-23-02 
COMMERCE  DEPARTMENT 
Industry  and  Security 
Bureau 

Export  regulations:' 
Space  qualified  and 
telecommunications  items 
for  on  board  satellite  use; 
published  9-23-02 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  State  authority 
delegations: 

Minnesota;  published  7-23- 
02 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 
Oregon;  published  7-24-02 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Montana 
Corrections;  published  9- 
23^)2 
New  Hampshire;  published 
7-23-02 

Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agncultural  commodities: 
Polymers;  published  5-24-02 

FEDERAL 

COMMUNICATIONS  I  - 

COMMISSION  I 

Digital  television  stations;  table 
of  assignments: 
Califomia;  published  8-14-02 
Georgia;  published  8-14-02 


Texas;  published  8-14-02 
Virginia;  published  8-14-02      ^ 
Radio  frequency  devices: 
Frequency  Allocation;  non- 
substantive revisions  to 
table;  published  9-23-02 

FEDERAL  TRADE 
COMMISSION 

Appliances,  consumer;  energy 
consumption  and  water  use 
infonnation  in  lat>eling  and 
advertising: 

Comparability  ranges- 
Heat  pump  water  lieaters, 
etc.;  published  6-24-02 

STATE  DEPARTMENT 

Intemational  Traffic  in  Arms 

regulations: 

U.S.  Munitions  List  (USML) 
revisions;  publisfied  9-23- 
02 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 

Airbus;  published  8-19-02 

Domier;  published  8-19-02 

VETERANS  AFFAIRS 
DEPARTMENT 

DisatMlities  rating  scfiedule: 
Inten/ertebral  disc  syndrome; 
published  8-22-02 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Farm  Service  Agency 

Emergerwy  Conservation 
Program  et  al.;  revision; 
comments  due  by  9-30^; 
published  8-1-02  [FR  02- 
19259] 

ARCHITECTURAL  AND 
TRANSPORTATION 
BARRIERS  COMPLIANCE 
BOARD 

Americans  with  Disabilities 
Act;  lmplen>entation: 
Accessibility  guidelines — 
Recreation  facilities; 
comments  due  by  10-3- 
02;  published  9-3-02 
[FR  02-21806] 

BROADCASTING  BOARD  OF 
GOVERNORS 

Sunshine  Act;  implementation; 
comments  due  by  10-2-02; 
published  9-17-02  (FR  02- 
23484] 

COMMERCE  DEPARTMENT 
Intemational  Trade 
Administration 

Watches,  watch  movements, 
and  jewelry: 
Duty-exemption  allocations- 


Virgin  Islands,  Guam, 
American  Samoa,  and 
Nontiem  Mariana 
Islands;  comments  due 
by  9-30-02;  published 
8-29^)2  [FR  02-22106] 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospharte  Administration 
Fishery  conservation  and    ■ 
management: 
Alaska;  fisheries  of 
-   Exclusive  Economic 
Zone — 

Being  Sea  and  Aleutian 
Islands  and  Gulf  of 
Alaska  groundfish; 
Steller  sea  lion 
protection  measures; 
comments  due  by  10-4- 
02;  published  9-4-02 
[FR  02-21985] 
CX:ean  and  coastal  resource 
management: 

Coastal  Zone  Management 
Act  Federal  consistency 
regulations;  comments 
due  by  10-3-02;  published 
8-9-02  [FR  02-19900] 
DEFENSE  DEPARTMENT 
Acquisition  regulations: 
Trade  Agreements  Act; 
exception  for  U.S.-made 
end  products;  comments 
due  by  9-30-02;  published 
7-30-02  [FR  02-19065] 
DEFENSE  DEPARTMENT 
Engineers  Corps 
Everglades  Comprehensive 
Restoration  Plan; 
programmatic  regulations; 
comments  due  by  10-1-02; 
published  8-2-02  [FR  02- 
19240] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollutants,  hazardous; 
national  emisskxi  standards: 
-Chtorine  and  hydrochloric 
ackJ  emissnns  from 
chtorine  productton; 
comments  due  by  10-3- 
02;  published  8-22-02  [FR 
02-21437] 
Ktercury  emtsskms  from 
mercury  cell  chk>r-alkali 
plants;  comments  due  by 
10-3-02;  published  8-22- 
02  [FR  02-21438] 
Site  renf>ediation  activities; 
comments  due  by  9-30- 
02;  published  7-30-02  [FR 
02-17360] 

ENVIRONMENTAL 
PROTECTION  AGENCY       . 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
states: 
Kansas;  comnrtents  due  by 

9-30-02;  published  8-30- 

02  [FR  02-22067] 


ENVmONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Kansas;  comments  due  by 

9-30-02;  published  8-30- 

02  [FR  02-22088] 
Tennessee;  comments  due 

by  9-30-02;  published  8- 

29^  [FR  02-22090] 
Air  quality  planning  purposes; 
designation  of  areas: 
Washington;  comments  due 

by  10-3-02;  published  9-3- 

02  [FR  02-22362] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Satellite  communications— 
Non-geostatiortary  satellite 
orbit,  fixed  satellite 
sennce  in  Ku-Band; 
polKies  and  servne 
rules;  comments  due  by 
9-30-02;  published  8-16- 
02  [FR  02-20818] 
Digital  televiskxi  stations;  table 
of  assignments: 
Hawaii;  conjments  due  by 
9-30-02;  published  8-14- 
02  [FR  02-20603] 
Kansas;  comntents  due  by 
9-30O2;  published  8-14- 
02  [FR  02-20592] 
OMahoma;  comments  due 
by  9-30-02;  published  8- 
14-02  [FR  02-20604] 
Virgin  Islands;  comments 
due  by  9-30-02;  published 
8-14-02  [FR  02-20602] 
Washington;  comments  due 
by  9-30-02;  published  8- 
14K)2  [FR  02-20605] 
Radio  stations;  table  of 
assignments: 
Georgia  and  Texas; 
comments  due  by  9-30- 
02;  published  8-20-02  [FR 
02-21064] 
Louisiana;  comments  due  by 
9-30-02;  published  8-20- 
02  [FR  02-21056] 
Texas;  comments  due  by  9- 
30-02;  published  8-20^)2 
[FR  02-21062] 
Texas  and  Oklahoma; 
comnrwnts  due  by  B-30- 
02;  published  8-20-02  [FR 
02-21063] 
FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 
Disaster  assistance: 
Robert  T.  Stafford  Disaster 
Relief  and  Emergency 
Assistance  Act; 
management  costs; 
comments  due  by  9-30- 
02;  published  8-30-02  [FR 
02-21890] 


HEALTH  AND4«3MJIN>  ^B../~ 


Oe;  published  9-6^  [FR 
08*22651] 


Grants: 
National  Institutes  of  Health 
Loan  Repayment  Program 
for  Research  Generally; 
comments  due  by  10-4- 
02;  published  8-5-02  [FR 
02-19610] 

Privacy  Act 
Systems  of  records; 
comments  due  by  10-3- 
02;  published  9-3-02  [FR 
02-22516] 

INTERIOR  DEPARTMENT 
Fish  and  WIMIIfe  Sarvtee 
Endangered  and  threatened 
species: 
Critical  habitat 
designations- 
Plant  species  fix>m  Maui 
and  Kahodawe,  HI; 
comments  due  by  9-30- 
02;  published  8-26-02 
[FR  02-21703] 
Plant  species  from  various 
islands  of  Hawaii; 
conwnents  due  by  9-30- 
02;  published  8-26-02 
[FR  02-21627] 

Rio  Grande  silvery 
minnow;  comments  due 
by  10-2-02;  published 
9-12-02  [FR  02-23249] 

Various  plants  from 
Motokai,  HI;  hearing; 
comments  due  by  9-30- 
02;  published  8-23-02 
[FR  02-21626] 
Importation,  exportation,  and 
transportation  of  wikJIife: 

Injurious  wikllife— 
Black  carp;  comments 
due  by  9-30-02; 
published  7-30-02  [FR 
02-19158] 

INTERIOR  DEPARTMENT 

Watches,  watch  movements, 
and  jewelry: 

Duty-exemption  aHocations — 
Virgin  Islands,  Guam, 
American  Samoa,  and 
Nortftem  Mariana 
Islands;  comments  due 
by  9-30-02;  published 
8-29-02  [FR  02-22106] 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities: 
Beneficial  ownership  reports; 
accelerated  filing 
deadlines;  aile  and  form 
amendments;  comments 
due  by  9-30-02;  published 
9-3-02  [FR  02-22301] 

SMALL  BUSINESS 
ADMINISTRATION 

Small  business  size  standards: 
Testing  laboratories; 
comments  due  by  9-30- 


•b,- 


TRANSPORTATIOft 
DEPARTMENT 

Coaat  Guard 

Drawtxidge  operations: 

Massachusetts;  comments 
due  by  10-3-02;  published 
9-3-02  [FR  02-22337] 

Ports  and  waterways  safety: 
Seabrook  Nudear  Power 
Plant,  NH;  security  zone; 
comments  due  by  9-30- 
02;  published  7-31-02  [FR 
02-19360] 

TRANSPORTATION 
DEPARTMENT 

Fadaral  Aviation 
Adminiatiation 

Ainworthiness  directives: 

Boeing;  comments  due  by 
9-30-02;  published  8-16- 
02  [FR  02-20709] 

McDonnell  Douglas; 
comments  due  by  9-30- 
02;  published  8-16-02  [FR 
02-20710] 

TRANSPORTATION 
DEPARTMENT 

Fadanil  Aviation 
AdministratkMi 

Ainvorthiness  directives: 

Turtwmeca;  comments  due 
by  9-30-02;  published  8-1- 
02  [FR  02-19164] 

TRANSPORTATION 
DEPARTMENT 

Fadaral  Aviation 
Administration 

Airworthiness  standards: 

Special  conditions — 

Airbus  Model  A319,  A320, 

and  A321  series 

airplanes;  comments 

due  by  9-30-02; 

published  8-30-02  [FR 

02-22119] 
Bombardier  Model  CL- 

600-2C10  series 

airplanes;  comments 

due  by  9-30-02; 

published  8-30-02  [FR 

02-22118] 

Chelton  Right  Systems, 
Inc.;  various  airplane 
HKXlels;  comments  due 
by  9-30-02;  published 
8-30-02  [FR  02-22117] 

Class  B  airspace;  comments 
due  by  10-4-02;  putiiished 
7-24-02  [FR  02-18619] 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Class  E  airspace;  comments 
due  by  9-30-02;  published 
8-20-02  [FR  02-21136] 


TRANSPORTMION     .   ■^a- 
DEPARTIMNT.-'     -  -^   r.:nTv\ 
Fadaral  Aviation 


Class  E  iBrapace;  comments 
due  by  10-4-02;  published 
8-16-02  [FR  02-20897] 

TRANSPORTATION 
DEPARTMENT 
Marltinia  Administration 

Maritime  carriers  and  related 

activities: 

Time  chartere;  general 
approval;  comments  due 
by  10-3-02;  published  8- 
26-02  [FR  02-21632] 

TRANSPORTATION 
DEPARTMENT 
Rasasfch  and  Special 
Programs  Administration 

l-lazardous  materials: 
Hazardous  materials 
transportation — 
Carriage  by  aircraft 
requirenr)ents;  revisk>n; 
comments  due  by  9-30- 
02;  published  5-13-02 
[FR  02-11902] 

TREASURY  DEPARTMENT 
Internal  Revenue  Sarvloa 
Emptoyment  taxes  artd 
collection  of  income  taxes  at 
source,  arxj  procedure  and 
administration: 
Incorrect  taxpayer 
kientification  numbers; 
receipt  of  multiple  notices; 
comments  due  by  10-1- 
02;  published  7-3-02  [FR 
02-16525] 

VETERANS  AFFAIRS 
DEPARTMENT 

Adjudk:ation;  pensions, 
compensation,  dependency, 
etc.: 

Testirrwny  certified  or  under 
oath;  comments  due  by  9- 
30-02;  published  7-31-02 
[FR  02-19327] 

UST  OF  PUBUC  LAWS 

1 

This  is  a  continuing  list  of 
put)lk:  bills  from  the  current 
session  of  Congress  wf)wh 
have  become  Federal  laws.  It 
may  be  used  in  conjunctk>n 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  This  list  is  also 
available  online  at  htip:// 
www.nara.gov/f0dreg/ 
plawcurr.html. 

The  text  of  laws  is  rK>t 
put)lished  in  the  Federal 
Registsr  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  tt>e 
Superintendent  of  Documents, 
U.S.  Govemment  Printing 
Office.  Washington,  DC  20402 


(phone,  202-512-ia08J. Ute'JF- 
text  will  also  be  made  r 

available  on  the  Internet  fiom 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
rmra005.html.  Some  lavvs  may 
not  yet  be  available. 

H.R.  223/P.L.  107-211 

To  amend  the  Clear  Creek 
County,  Cotorado,  Public 
Lands  Transfer  Act  of  1993  to 
provkle  additional  time  for 
Clear  Creek  County  to 
dispose  of  certain  laryls 
transferred  to  ttie  county 
under  the  Act.  (Aug.  21,  2002; 
116  Stat.  1050) 
H.R.  309^.L.  107-212 
Guam  Foreign  Invesbnent 
Equity  Ad  (Aug.  21,  2002; 
116  Stat.  1051) 

H.R.  601/P.L  107-413 

To  redesignate  certain  lands 
wittiin  ttie  Craters  of  the  Moon 
National  Monument,  and  for 
other  purposes.  (Aug.  21, 
2002;  116  Stat.  1052) 
H.R.  1384/P.L  107-214 
Long  Walk  National  Historic 
Trail  Study  Act  (Aug.  21, 
2002:  116  Stat.  1053) 

H.R.  1456/PX.  107-215 

Booker  T.  Washington 
National  Monument  BourKlary 
Adjustinent  Act  of  2002  (Aug. 
21,  2002;  116  Stat.  1054) 

H.R.  157WP.L  107-216 

James  Peak  Wiklenrtess  and 
Protection  Area  Act  (Aug.  21, 
2002;  116  Stat.  1055) 
H.R.  2068/P.L  107-217 
To  revise,  codify,  and  enact 
without  sut>stantlve  change 
certain  general  and  permanent 
laws,  related  to  publk: 
buildings,  property,  and  wortts, 
as  titte  40,  United  States 
Code,  "Put)lic  Buildings, 
Property,  and  Wort<8".  (Aug. 
21,  2002;  116  Stat.  1062) 
H.R.  2234/P.L.  107-218 
Tumacacori  National  Historical 
Parte  Boundary  Revision  Act  of 
2002  (Aug.  21,  2002;  116 
Stat.  1328) 

H.R.  2440/P.L  107-219 
To  renarrw  Wolf  Trap  Farm 
Pari(  as  "Wolf  Trap  National 
Parte  for  ttie  Performir>g  Arts", 
and  for  other  purposes.  (Aug. 
21.  2002;  116  Stat.  1330) 
H.R.  2441/P.L.  107-220 
To  amend  the  Public  Health 
Service  Act  to  redesignate  a 
fadlity  as  tt>e  National 
Hansen's  Disease  Programs 
Center,  and  for  other 
purposes.  (Aug.  21,  2002;  116 
Stat.  1332) 

H.R.  2643/P.L  107-221 
Fort  Clatsop  National 
Memorial  Expansion  Ad  of 


Ml 


VI 
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2002  (Aug.  21.  2002;  116 
Stat.  1333) 

H.R.  3343/P.L  107-222 
To  amend  tWe  X  of  the 
Energy  Policy  Act  of  1992, 
and  for  other  purposes.  (Aug. 
21.  2002;  116  Stat.  1336) 
H.R.  338(VP.L  107-223 
23  To  authorize  the  Secretary 
of  the  Interior  to  issue  riglit-of- 
way  permits  for  natural  gas 
pipelines  vvithin  the  boundary 


of  Great  Smoky  Mountains 
National  Parte.  (Aug.  21.  2002; 
116  Stat.  1338) 
Last  List  August  12,  2002 

Public  Laws  Electronic 
Notiflcation  Service 
(PENS) 

PENS  is  a  free  electronic  mail 
notification  service  of  newly 


enacted  public  laws.  To 
subscribe,  go  to  httpJ/ 
hydra.gsa.gov/archives/ 
publaws-l.html  or  send  E-mail 
to  listMrveiistMrv.gsa.gov 
with  ttie  following  text 
message: 

SUBSCRIBE  PUBLAWS-L 
Your  Name. 


available  tTirough  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 


This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
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CFRCHeCKUST 


This  checklist,  prepared  by  the  Offne  of  the  Federal  Register,  is 

put>lished  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 

numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  whnh  is  now  available  for  sale  at  the  Government  Printing 

Offk», 

A  checklist  of  current  CFR  vokimes  comprising  a  complete  CFR  set, 
also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 
Affected),  which  Is  revised  monthly. 

The  CFR  is  available  free  on-tine  through  ttie  Govemment  Printing 
Office's  QPO  Access  Senm»  at  http7/www.access.gpo.gov/nara/cfr/ 
indexhtml.  For informatkm about GPO  Access caU  the GPO User 
Support  Team  at  1  -888-293-6498  (toll  free)  or  202-51 2-1 530. 
Tlie  annual  rate  for  subecriptkMi  to  ail  revised  paper  volumes  is 
$1195.00  domestw,  $298.75  additkjnal  for  foreign  mailing. 
Mail  orders  to  the  Superintendent  of  Documents.  Attn:  New  Orders. 
P.O.  Box  371954.  Pittsburgh,  PA  15250-7954.  All  orders  must  be 
accompanied  by  remittance  (check,  money  order,  GPO  Deposit 
Account,  VISA,  Master  Card,  or  Discover).  Charge  orders  may  be 
telephoned  to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202) 
512-1800  from  8:00  a.m.  to  4:00  p.m.  eastem  time,  or  FAX  your 
charge  orders  to  (202)  512-22S0. 
litis  Stock  Numtmr 


TWe 
14 


1. 2  (2  Resewed) (869-048-00001-1) 9.00 

3  (1997  CompikJfkxi 
and  Ports  100  and 
101) (869-048-00002-0) 59.00 


Jon.  1,2002 


4  (869-048-00003-6) 

1-699  ..". (869-048-00004-6) 

700-1199 ;....  (869-048-00005-4) 

1200-End,  6  (6 
Reserved) (869-048-00006-2) 


1-26 (869-048-00001-1) 

27-52  (869^)48-00008-^ 

53-209 (869-048-00009-7) 

210-299 (869-048-O001(h1) 

300-399 (869-048-00011-9) 

400-699 (869-048-00012-7) 

700-899 (869-048-00013-5) 

900-999 .^.  (869-048-00014-3) 

1000-1199 (869-048-00015-1) 

12G0-IS99  (869^)48-00016-0) 

1600-1899  (869-048-00017-8) 

1900-1939  (869-048-00018-6) 

1940-1949  (869-048-00019^) 

1950-1999  (869-048-00020-8) 

2000-End (869-048-00021-6) 


57.00 
47.00 


41.00 
47.00 
36.00 
59D0 
42A) 
SIJOO 
SAJOO 
58J)0 
TSJOO 
i6JaO 
61A) 
29A) 
53.00 
47.00 
A6J0O 


58.00 
56.00 


10  Parts: 

1-50 (869-048-00025-4) 58.00 

51-199 (869-O48-00026-7) 56.00 

200-499 (869-048-00027-5) 44.QD 

500-End  (869-048^)0028-3) 58.00 

11  „ (869^)48^)0029-1) 34.M 


12  Parts: 

1-199  (869-048-00030-5) 

200-219 (869-048-00031-3) 

220-299 (869-O48-00032-1) 

300-499 (869-048-O0033-0) 

500-599 (869-048-00034-8) 

600-End  (869-048-00035-6) 


30.00 
36.00 
58.00 
45.00 
42.00 
61.00 


'Jon.  1 


9.00     *Jan.  1 


Jon.  1 
Jon.  1 


S8A)       Jon.  1 


Jan.1 
Jqn.  1 
Jon.  1 
Jon.  1 
Jon.  1 
Jon.  1 
Jon.  1 
Jon.  1 
Jon.  1 
Jon.  1 
Jon.  1 
Jon.  1 
Jon.  1 
Jon.  1 
Jon.  1 


8 (869-O48-00022-4) 58.00       Jan.  1 

9  Parts: 

1-199  (869-048-00023-2)  .. 

200-End  (869-048-00024-1)  .. 


Jan.  1 
Jan.  1 

Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 

Jan.  1 


Jan.  I 
Jan.  I 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 


13 (869-048-00036-4) 47.00        Jan.  1 


2002 
2002 

2002 
2002 

2002 


2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 

2002 

2002 
2002 

2002 

2002 
2002 
2002 

2002 


2002 
2002 
2002 
2002 
2002 
2002 

2002 


17  Parts: 

1-199 (869-O48-00048-8) 

200-239 (869-048-00049-6) 

240-End  (869-048-00050-0) 

Ifl  Pttfte* 

1-399  ....'. (869-048-00051-8) 

400-End  (869-048-00052-6) 

19  Parts: 

1-140  (869-048-00053-4) 

141-199 (869-048^)0054-2) 

200-End  (869-048-00055-1) 

20Psrts: 

1-399  (869-048-00056-9) 

400-499 (869-048-00057-7) 

500-End  (869-048-00058-6) 

21  Parts: 

1-99  (869^)48-00059-3) 

100-169 (8694)48-00060-7) 

170-199 (869-048-00061-5) 

200-299 > (8694)484)0062-3) 

300-499 (869-048-00063-1) 

500-599 (869-048-00064-0) 

600-799 (869-048-00065-6) 

800-1299 (669-048-00066-6) 

1300-End (66W)48-00067-4) 

22P8rts: 

1-299  (869-048-00066-2) 

300-End  (669-046-00069-1) 

23  (669-046-00070-4) 

24 


MJOO 
560) 
29  A) 
47.00 
41.00 


Slock 


1-S9 (8694)48-00037-2) .. 

60-139 (869-048-00036-1)  .. 

.  140-199 (869-0484)0039-9)  .. 

200-1199 (869-048-00040-2)  .. 

1200-End (8694)46-00041-1) .. 

15  Pftffts* 

0-299  ....'. (8694)48-00042-9) 37.00 

300-799 (8694)46-00043-7) 58.00 

800-End (66^)46-00044-5) 40.00 

16  Parts: 

0-999  (8694)46-00045-3) 47.00 

IOOO^kJ  .....^ (869-046-00046-1) 57.00 


47.00 
iSJOO 
59X)0 

59.00 
TAJOa 

57.00 
b6J0O 
29.00 

47X10 
tOJOO 
MJOD 

39m 
46X)0 
47.00 
16X10 
29X)0 
4600 
16X10 
S6J0O 
22J0O 

S9X)0 

aw 

40.00 


0-199  (669-046-00071-2) S7J0D 

2G0-499 (6694)46-00072-1) 47X)0 

500-699 (669-048-00073-9) 29X)0 

700-1699 (8694)46-00074-7)  ......  SiJOO 

1700-End (8694)464)0075-5) 29.00 

25  (869-046-00076-3) 66X)0 

26  Parts: 

§§  IXM-liO (669^)464)0077-1) 45.00 

§§1.61-1.169 (6694)484)0076-0) 56.00 

§§1.170-1^00 (66^4)48-00079-6) 55X10 

§§  1  JOl-1.400 (669-048-00080-1) 44X)0 

§§  1.401-1.440 (869-048^)0081-0) 60X10 

§§1441-1.500  (8694)46-00082-8)  47.00 

§§1.501-1.640 (869-0484)0063-6) 44X)0 

§§1.641-1.650 (669-048-00084-4) 57X)0 

§§  1.651-1.907 (669-048-00085-2) 57.00 

§§1.908-1.1000 (669-O46-00086-I) S6X)0 

§§1.1001-1.1400  (6694)464)0067-9) 58X)0 

§§1.1401-End  (669-046-00086-7) 61.00 

2-29 (8694)46-00089-5) 57.00 

30-39 (869-046-0009O-9) 39X)0 

40-49  (8694)484)0091-7) 26X)0 

50-299 (6694)48-00092-5) 36.00 

300-499 (8694)484)0093-3) 57X)0 

500-599 (869-04*4)0094-1) 12X)0 

60O*)d  (8694)4*4)0095-0) 16X)0 

27  Parts: 

1-199  


Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 

Jan.  1 
Jan.  1 
Jon.  1 

Jan.1 
Jan.  1 

Apr.  1 
Apr.  1 
Apr.  1 

Apr.  1 
Apr.  1 

Apr.  1 
Apr.  1 
Apr.  1 

Apr.  1 
Apr.  1 
Apr.  1 

Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 

Apr.  1 
Apr.  1 

Apr.  1 

Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 

Apr.  1 

Apr.  1 

Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 

'Apr.  1 
Apr.  1 
Apr.) 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 

-Apr.  1 
Apr.  1 
Apr.  1 

SApr.  1 
Apr.  1 


2002 
2002 
2002 
2002 
2002 

2002 
2002 
2002 

2002 
2002 

2002 
2002 

2002 

2002 
2002 

2002 
2002 
2002 

2002 
2002 
2002 

2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 

2002 
2002 

2002 

2002 
2002 
2002 

2002 
2002 

2002 

2002 
2002 
2002 
2002 

2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 


.  (869-048-00096-6) 61X10   Apr.  1,  2002 


VUl 
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IX 


VOL 


67 


ISS 

1 
8 
4 


23 


2002 


TM* 

200-€nd 


Slock  Number 
.(869-048-00097-6) 13.00 


28  Pwt«: 

0-42  (869-048-0009W) 58.00 

43-€nd (869-044-00099-7)  50.00 

29  Parts:  .  I 

0-99 (869-044-00100-4) 45.00 

100-499 (869-048-00101-8) 21.00 

500-899 (869-044-00102-1) 47.00 

900-1899 (869-048-OOlOW) 35.00 

1900-1910  (§§1900  to 

1910.999) (869^)48-00104-2) 58.00 

1910  (§§1910.1000  to 

end)  (869-044-00105-5) 42H0 

1911-1925 (869-044-00106-3) 20.00 

•1926 ~.  (869-O48-00107-7) 47.00 

1927-€nd .' (869-044-00108-0) 55.00 

30  Parts: 

1-199  .1.(869-044-00109-8) 52.00 

200-699  ..-. I.  (86W)44-001 10-1) 45.00 


(869-044-00111-7) 53.00 


700-End  

•0-199  ...'. (8694)48-001 12-3) 35.00 

200-End  (869-044-001 1J-6) 56.00 

32  Parts: 

1-39,  Vol.  I - 15.00 

1-39,  Vol.  II * 19.00 

1-39,  Vol.  Ill i 1800 

1-190  1.(86W)44-00114^) 51.00 

191-399 (869-044-001 15-2) 57.00 

400-629 (869-048-001 16-6) 47.00 

•630-699 (869-048-001 17-4) 37.00 

700-799 1-  (8694M4-001 18-7) 42.00 

800-End I.  (869-044-001 19-5) 44.00 

33  Parts: 

1-124  :..  (869-044-00120^ 45.W 

12S-199 (869-044-00121-7) 55.00 

200-£nd  (8694)44-00122-5) 45.00 

34  Parts: 

1-299  (869-044rO0123-3) 43.00 

300-399 .-..  (869-044-00124-1) 40.00 

400-End  *..  (869-048-0012&-5) 59.00 

35  - I..  (869-048-00126-3) 10.00 

36  Parts 

1-199  _.....+..  (869-048-00127-1) 36.00 

200-299 L.  (869-048-00128-0) 35.00 

300-End „ -..  (869-0444)0129-2) 5500 

37 -.  (869-044-001 30-«) 45.00        July  1,  2001 


RsvisionIM* 
Apr.  1,2002 

July  1,2002 
July  1,2001 

July  1,2001 

July  1,2002 

«July  1,  2001 

July  1,2002 

July  1,2002 

July  1,2001 

AJuly  1,  2001 

July  1,2002 

July  1,2001 

July  1,  2001 
July  1,  2001 
July  1,  2001 

July  1,2002 
July  1,2001 

2July  1,  1984 

2July  1,  1984 

2July  1,  1984 

6July  1,  2001 

July  1,  2001 

July  1,2002 

July  1,2002 

July  1,  2001 

.    July  1,2001 

July  1,  2001 
July  1,2001 
July  1,2001 

July  1,2001 
July  1,2001 
July  1,2002 

AJJy  1,2002 

July  1,2002 
July  1,2002 
July  1,  2001 


M0    D^V#A* 

0-17  .". ^...(869-044-00131-4) 53.00 

18-End (869-044-00132-2) 55.00 

39  (869-044-00133-1) 40.00 


40  Parts: 

•1-49 (869-048-00134-4) 57.00 

50-51  (86«)44-00135-7) 38.00 

52  (52.01-52.1018) (869-044-00136-5) 50.00 

52  (52.1019-€nd)  (869-0444)0137-3) 55.00 

53-59  (869-0484)0138-7) 29.00 

60  (60.1-€nd)  (8694)444)01394)) 53.00 

60  (Apps)  (869-044-00140-3) 51.00 

61-62  (8694)484)0141-7) 38.00 

63  (63.1-63.599)  (8694)44-00142-0) 53.00 

63  (63.600-63.1199)  (8694)44-00143-8) 44.00 

63  (63.1200-End)  (8694)444)0144-6) 56.00 

64-71  _...  (869-0444)0145-4) 26.00 

72-80  (8694)444»146-2) 55.W 

81-85  (869-044-00147-1) 45.00 

86  (86.H-86.599-99)  (8694)444»  148-9) 52.00 

86  (86.600-l-£nd)  (869-044-0014^7) 45.00 

87^ (8694)444)0150-1) 54J)0 


July  1,2001 
July  1,2001 

July  1,  2002 

July  1,2002 
July  1,  2001 
July  1,2001 
July  1,  2001 
July  1,  2002 
July  1,  2001 
July  1,2001 
July  1,  2002 
July  1,  2001 
July  1,  2001 
July  1,  2001 
July  1,  2001 
July  1,  2001 
July  1,2001 
July  1,  2001 
July  1,2001 
July  1,  2001 


TItte 


Stock  NuinlMr 


•100-135  (8694)484)01 5M) 42X10 

136-149 (8694)44410152-7) 55.00 

150-189 (8694)44-00153-5) 52.00 

190-259 (8694)444)0154-3) 34.00 

'260-265  (8694)484)0155-7) 47.00 

266-299 (8694)444)01564)) ASM 

300-399 (86W)44-00157-«) 41.00 

400-424 (8694)444)015^«) 51.00 

42W99 (8694)444)0159-4) 55X10 

700-789 (8694)44-00160-8) 55X)0 

790-&KJ  (8694)444)0161-6) 44.00 

41  Chapiars: 

1, 1-1  to  1-10 13X)0 

1 , 1-1 1  to  Appendix,  2  (2  Resewed) \3XXi 

3-6    14.00 

7 _ „ 6.00 

8  ■" 4.50 

9 noo 

lO^'i?  9-50 

18,  Vol.  I,  Ports  1-5  13.00 

18,  Vol.  II,  Ports  6-19 13.00 

18,  Vol.  Ill,  Ports  20-52  ^ 13.00 

19-100  13.00 

1-100  (8694)444)0162-4) 22X10 

101  (8694)444)0165-2) 45.00 

102-200 (869^)444)0164-1) 33X)0 

201-End  (8694)44-00165-9) 24.00 

1-399   ..." (8694)444)0166-7) 51.00 

400-429 (8694)444*)167-5) 59.00 

430-€nd  (8694)444)0168-3) 56JO0 

43  Parts: 

1-999  (8694)444)0169-1) 45.00 

1000-end  (8694)444)0170-5) 56.00 


July  1,2002 
July  1,  2001 
July  1,  2001 
July  1,2001 
July  1,2002 
July  1,2001 
July  1,2001 
July  1,2001 
July  1,  2001 
July  1,2001 
July  1,2001 

3July  1,  1984 

'July  1,  1984 

'July  1,1984 

3Jgly  1,  1984 

3July  1,  1984 

3July  1,  1984 

3  July  1,  1984 

3  July  1,  1984 

iJuly  1,  1984 

sjuly  1,1984 

3  July  1,  1984 

July  1,  2001 

July  1,  2001 

July  1,2001 

July  1,2001 

Oct.  1,  2001 
Oct.  1,  2001 
Oct.  1,  2001 

Oct.  1,  2001 
Oct.  1,  2001 


.  (869-0444)0171-3) 45.00       Oct.  1,  2001 


45Pwts: 

1-199  (8694)444)0172-1) 53.00  Oct.  1,2001 

200-499 (869^)444)0173-0) 31.00  Oct.  1,  2001 

500-1 199 (869-0444)0174-8) 45.00  Oct.  1,  2001 

120O*Kl (8694)44-00175-6) 55.00  Oct.  1,2001 

46  Parts: 

1,40 (8694)444)0176-4) 43.00  Oct.  1,  2001 

41-69  (8694)444)0177-2) 35.00  Oct.  1,  2001 

70-89  (8694)444)0178-1) 13.00  Oct.  1,  2001 

90-139 (869-0444)0179-9) 41.00  Oct.  1,  2001 

140-155 (8694)444)0180-2) 24.00  Oct.  1,  2001 

156-165 (8694)444)0181-1) 31.00  Oct.  1,  2001 

166-199 (8694)44-00182-9) 42.00  Oct.  1,  2001 

200-499 (8694)444)0183-7) 36X)0  Oct.  1,  2001 

500-End (8694)444)0184-5) 23.00  Oct.  1,2001 

47  Parts: 

0-19 (869-0444)018&-3) 55.00  Oct.  1,  2001 

20-39  ' (8694)444)0186-1) 43.00  Oct.  1,  2001 

40-69  (869^4)444)01874)) 36.00  Oct.  1,2001 

70-79  (8694)444)0188-8) 58.00  Oct.  1,2001 

80-€nd  ....: (869-044-00189-6) 55.00  Oct.  1, 2001 

48  Ctiaptars: 

1  (Ports  1-51)  (8694)44-001904)) 60.00  Oct.  1,  2001 

1  (Ports  52^99)  (869-044-00191-8) 45.00  Oct.  \,  2001 

2  (Ports  201-299) (8694)44-00192-6) 53X)0  Oct.  1,  2001 

J-6 r. (869-0444)019J-4) 31.00  Oct.  1,  2001 

7-14 (8694)444M194-2) 51.00  Oct.  1,2001 

1&.28  (8694)444)0195-1) 53.00  Oct.  1,2001 

29-End  (8694)444)0196-9) XJOD  Oct.-1,2001 

49  Parts: 

1-99  (8694)444)0197-7) 55.00  Oct.  1,  2001 

100-185 (8694)444)0198-5)  ......     60.00  Oct.  1,  2001 

186-199 (8694)444)0199-3) 18.00  Oct.  1,  2001 

200-399 (8694)444)0200-1) 60.00  Oct.  1,  2001 

400^999 (8694)444)0201-9) 58.00  Oct.  1,  2001 

1000-1 199 (86W)44-00202-7) 26.00  Oct.  1,  2001 


1200-End (8694)444)0203-5) 2ljQ0  Oct.  1,  2001 

SOParta: 

1-199  (8694)444)0204-3) 63j00  Oct.  1. 2001 

200-599 (86W)444)020W) 36J)0  Oct.  1, 2001 

600-End  (8694)444)02064)) SSJOO  Oct.  1,2001 


CFR  Index  ond  Findhgs 
Aids (8694)444)00474)) 


WJOO       Jon.  1,2002 


Complele  2001  <a»  set J,195J)0 

MtorofictM  CFR  EdWon: 

Subscription  (moled  OS  issued) 296X10 

mdMduoi  copies .t 2J0O 

Complete  set  (one-time  molng) 290X)0 

Complete  set  (one-time  moing) „ 247X)0 


aooi 

2000 
2000 
2000 

1999 

'  tocouw  Wn  3  is  on  annual  compialion,  ttiii  vdunw  and  oi  prwioui  voiumM 
sltoiM  be  iwtainsd  oi  o  pwmaneni  rstofsnco  lourcc. 

>1t»  July  1,  198S  edHion  o(  32  CR  Ports  1-189  contains  o  note  only  for 
Parts  1-39  kKhfiive.  For  Itte  ful  text  o(  ttie  Defense  Acquisition  Regiiolians 
In  Ports  1-39,  coniull  Itie  ttvee  Cn  volumes  issued  as  of  July  I,  1964,  conlaining 
ino90  pons* 

^Ihe  July  1,  1965  edWon  of  41  OS  Owptefs  t-100  contains  a  note  only 
for  CiMpters  I  to  49  inclusive.  Fa  lite  fki  text  of  procurement  regulations 
In  dwptsrs  1  to  49,  consuH  llw  eleven  CR  vokanes  isaied  as  of  July  I, 
1984  conlaining  ItKMe  ctMpters. 

'No  amendments  to  Itiis  volume  were  promulgaied  okxing  ttie  pofiod  Januonf 
1,  2001,  ttvougti  January  1,  2002.  lite  CFB  volume  issued  as  of  Januanr  I, 
2001  should  be  retained. 

'No  omefKknents  to  ttiis  volume  were  promulgaled  during  ttw  period  AprI 
1,  2000,  tlwough  AptI  I,  2001.  The  CR  volume  issued  as  of  A^  1,  2000  should 
be  retained. 

*No  amendments  to  Ihis  volume  were  promulgated  during  the  period  July 
1,  2000,  Ihrough  July  I,  2001.  Ihe  Cffi  volume  issued  as  of  Jiiy  1,  2000  shnid 
be  retained. 

'No  amendments  to  ttiis  volume  were  promtigaled  during  tlw  period  AprI 
1,  2001,  Ihrough  Apr!  1,  2002.  The  CR  vokvne  issued  as  of  /IprI  I,  2001  should 
beietained. 
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Public  Laws 


INFORMATION  ABOUT  THE  SUmnmNOniT  OT  DOCUIinm'  SUMCMPTION  SBIVICC 

Know  when  to  expect  yoar  raiewai  nolkx  and  keep  a  good  thing  comiBg.  T^ 

prices  down,  Ae  GovenuiKart  Printing  Office  maik  each  subscriber  only  one  rentwal  notice.You  can 
leant  when  you  wiU  get  your  renewal  notice  by  dbecking  the  number  that  foUows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


107th  ConguMs 


A  renewal  notice  wQI  be 
tent  approximaiely  90  days 
bdbre  the  dwwn  date. 


A  renewal  notice  wiD  be 
teat  q)pn>ximately  90  days 
bdbictker 


:  AEB  SM1TH212J 

'  JOHN   SMITH 

•  212  MAIN  STREET 

:  FORESTVILLE  MD  20704 


I'"' 

oecnm 


:  ^FBDO  SMITH212J 

'  JOHN  SMITH 

:  212  MAIN  STREET 

:  FORESTVILLE  MD  20704 


DeC97Rl 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  tf>e  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  tfie  President. 
Legislative  history  references  apja^  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  107th  Congress. 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents. 
U.S.  Government  Printing  Office.  Prices  vary  See  Reader  Aids  Section  of  the  Federal  Register 
for  announcements  of  newly  enacted  laws  or  access  the  online  database  at 
http://www.access.gpo.gov/nara005.html 


lb  be  sure  that  your  servicer  continues  without  interruption,  please  retnrn  your  renewal  notice  pronqttly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
SuperinlMident  of  Documents.  Washington.  DC  20402-9372  widi  die  prqter  remittance.  Your  service 
will  be  reinstated. 

•R  change  your  addmK  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  flie 
Superintendent  of  Documents,  Attn:  Onef.  Mail  Ust  Branch,  Mail  Stop:  SSOM,  Washington. 
DC  20402-9373. 

lb  taMpdie  about  yow  subscription  service:  Please  SEND  YOUR  MAILING  LABEU  along  widi 
your  correspondence,  to  die  Superintendent  of  Documents.  Attn:  Chief,  Mail  List  Branch,  Mafl 
Stop:  SSOM,  Washington,  DC  20402-9373. 

16  Ofdar  a  new  subscription:  Please  use  the  order  form  provided  below. 

Superintendent  of  Documents  Siibscripti<»  Order  Form 
ORivi>mcM*oco«K  Ctmrgtyourontar. 

*5468  WtBnyl 

□  VTC  , :_^™/.     f^y.^  To  ita  your  orders  (2«2)512-225t 

llU^,cnleimysubscnption(s)asfbUow$:  Phone  your  oideis  (202)  512-18W 

subscriptioas  to  Federal  Regiiter  (FR);  mcbiding  the  daily  Federal  Register,  mondily  Index  and  Ust 

of  CFR  Sectioiis  Affected  (LS A),  at  $764  each  per  year. 
subscriptioDs  to  Federal  Refista-,  daily  only  (FRDO),  at  $699  each  per  year. 


r  '  ^ 
L.  ^  J 


The  total  cost  <rf  my  cfdcr  is  $ 

IntenatioDal  customers  please  add  2S%. 


.  Price  indndcs  regolar  domestic  postage  and  handling,  and  is  subject  to  change. 


Coopmjr  or  penoital  Bime 

(Fleiaetypearpiial) 

AddUkaat  iddrenMlnliaa  line 

Street  addKss 

Ci(y.SHle,  ZIP  code 

Dnytine  phooe  indwiiag  vea  code 

PndMC  otder  amber  (ctKionaD 

— .  u  a 

s  Method  or  Payment: 

r~]  Check  Payable  to  the  Sqieriniendentcrf  Documents 
D  GPODqwHt  Account        I    I    I    II    I    I    l-H 
[H  VISA      O  MasteKird  Account 


rr 


n 


rrrn 


(Qadil  cari  cafirtfiai  dMe) 


Tkntkymfor 
ymr  order! 


HMI 


MaiiTo:  Soperintendent  of  Documents 

P.O.  Box  371954.  Pittsbureh.  PA  1 S2S0-7954 


Superintendent  of  Documents  Subscriptions  Order  Form 

I I  YILS,  enter  my  subscription(s)  as  follows: 


Optsr  Preoening  CoM: 

*6216 


Charge  your  order. 
/ris  EMBy! 
To  fax  your  orders  (202)  S12-225« 
Phone  your  orders  (202)  S12-1800 


subscriptions  to  PUBLIC  LAWS  for  the  107th  Congress  for  S22S  per  subscription. 


The  total  cost  of  my  order  is  $   

International  customers  please  add  25%. 


Company  or  personal  name 


Additional  address/attention  line 


Street  address 


Price  Includes  regidar  domestic  postage  and  handliag  and  is  subject  to  change. 


Please  Choose  Mediod  of  Payment: 

I I  Check  Payable  to  the  Siqwrintendent  of  Documents 

n  GPO  Deposit  Account        I    I    I    I    I    I    I    l-fl 
U  VISA       LjMasteiCard  Account 


(Please  type  or  print) 


City.  State,  ZIP  code 


Daytime  phone  including  area  code 


1  1  M  1  N  1  1  1  1  1  M 

1  M  M  M 

Thamkyoufor 
your  order! 

1      1      1               (rmriit  card  mpinlinn  datr) 

Purchase  order  number  (optional) 

YES  NO 

May  we  make  your  name'addrew  avalalife  to  other  maicn?     | |  | | 


Authorizing  signature 

Mail  To:  Superintendent  of  Doctmients 

RO.  Box  371954.  Pittsburgh,  PA  15250-7954 
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Miicroficlie  Edi||a9s  Available 

Federal  Register 


•  •• 


Ttte  Federal  Register  is  pubJished  daily  in 
24x  mtcroflcha  format  and  mailed  to 
subscribers  ttw  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  ttw 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulatimis 

The  Code  of  Federal  Regulations, 
comprising  approximateiy  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarterty  basis,  is  published  in  24x 
microfiche  format  and  the  current 
year's  volumes  are  mailed  to 
sut)scribers  as  issued. 

Microfiche  Subscription  Prices: 
Federal  Roister 

One  year:  $264.00 
Six  months:  $132.00 

Code  of  Federal  Regnlations: 

Current  year  (as  issued):  $298.00 


Superintendent  of  Documents  Subscription  Order  Form 


(Mtr  PiooM«ng  Code 

•  5419 


I    I  YES,  enter  the  following  indicated.yibscription  in  24x  microfiche  fonnat 
Federal  Register  (MFFR) 


.Code 


D  One  year  at  $264  each 
D  Six  months  at  $132.00 
of  Federal  Regiilatioiis(CFRM7)      D  One  year  at  $298  each 


Chmg0  your  onhr.  MMf^H 

H%Ea*yJ  HKUMI 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


IDC  luuii  v.^nt  ui  liijr  uitK^i  is  >v 

International  customers  please 

add  25%. 

- 

Compaoy  or  personal  name 

(Please  type  or  print) 

Additional  a^ 

Idiess/aitcntion  line 

Street  address 

« 

City.  State.  Z 

IP  code 

Daytime  phone  including  area  code 

Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

Please  Choose  Method  of  Payment: 

I    I  Check  Payable  to  the  Superintendent  of  Documents 
I    I  GPO  Deposit  Account 


_         .  -D 

n  VISA       [H  MasterCard  Account 

I  I  I  I  I  I  I  I  M  I  I  I  I  I  I  I  i"i~n 


J I       (Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Purchase  Older  number  (optional) 
M^y 


tooftfr 


YES     NO 


Authorizing  tignature  '*** 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


^sHAjUijL^M  <rw^idk^ 


^. 


of  the 
Presidents 
of  the 
United  States 

WUUaa  J.  CUnton 

IMS 

(Book I)  •••••••••••••••••  •$6l>00 

IMS 

(Book  n) .$51.00 

1M4 

(Book  I) $56.00 

2994 

(Book  n) .$52.00 

1M6 

(Book  I) $60.00 

1M6 

(Book  n) J<6.00 

19M 

(Book  I) J66.00 

1M6 

(Book  n) .$72.00 

1M7 

(Book  I) $69.00 

1M7 

(Book  n) JTSjOO 

1998 

(Book  I) 474.00 

1998 

(Book  n) 476.00 

1909 

(Book  I) J71.00 

19M 

(Book  n) 475.00 

2000-2001 

(Book  I) $68.50 

2000-2001 

(Book  n) 46S.00 

2000-2001 

(Book  m)    475.00 

Published  by  the  Office  of  the  Federal  Register. 
National  Archives  and  Recards  Adntinistrttioa 

Mailonierto: 

Sijoerinteodent  of  Documents 

P.O.  Box  371954,  Pittsbuigh.  PA  (i^,.  woo 


♦*a 


Now  Available  Online 

through 

GPO  Access 

A  Service  of  the  U.S.  Government  Printing  Office 

Federal  Register 

Updated  Daily  by  6  a.m.  ET 


^asy,  Convenient, 
FREE 


Free  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  service. 


To  connect  over  the  World  Wide  Web, 
go  to  the  Superintendent  of 
Documents'  homepage  at 
http://www.  access,  gpo.gov/su_docs/ 

To  connect  using  telnet, 
open  swais.access.gpo.gov     , 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
munications software  and 
modem  to  call  (202) 
5 1 2-1 661 ;  type  swais,  then 
login  as  guest  (no  password 
required). 

You  may  also  connect  using  local  WAIS  client  software.  For  further  information, 
contact  the  GPO  Access  User  Support  Team: 


Voice:  (202)  512-1530  (7  a.rh.  to  5  p.m.  Eastern  time). 

Fax:  (202)  512-1262  (24  hours  a  day,  7  days  a  week). 

Internet  E-Mail:  gpoaccess@gpo.gov 


(Rev.  4/23) 


OrdarNowl 


r 


The  United  States  Government  Manual 
2002/2003 

As  the  official  handbook  of  the  Federal  Government,  the 
Manual  is  the  best  source  of  infonnation  on  the  activities, 
functions,  organization,  and  principal  officials  of  the  agencies 
of  the  legislative,  judicial,  and  executive  branches.  It  also 
includes  infonnation  on  quasi-official  agencies  and  inter- 
national organizations  in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each, 
agency's  "Sources  of  Information"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment, 
publications  and  films,  and  many  other  areas  of  citizen 
interest.  The  Manual  also  includes  comi»ehensive  name  and 
agency/subject  indexes. 

(X  significant  historical  interest  is  Af^ndix  B,  which  lists 
the  agencies  and  functions  of  the  Federal  Government  abolish- 
ed, transfnred,  or  renamed  subsequent  to  March  4, 1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 


$49  per  copy 


Superintendent  of  Documents  PabUcatioas  Order  Fcxm 
WSOBXSStSR 


To  fkz  yov  ordcn  (2t2)  512-22M 
!  yow  ordcn  (2t2)  512-lSM 


copies  of  Tlic  Unitod  Statei  GevmuuMrt  Maaual  2002/2003, 


Ortw  PmcMMng  OsdK 

•7917 

LJ  YES,  i^ease  send  me  — 

S/N  069-000-O014S-9  at  $49  ($68.60  foreign)  each. 

Total  cost  of  my  Older  is  $ Price  Indudea  regniar  ifcmiwrtf  pni<i*  mH  tiMMJMng  «nrf  i«  miyc* «"  f^wngr 

MtatodttPuymat: 


Compaiiy  or  penoBii  nme 


(FIcMe  type  or  print) 


Additional  addresi/tttention  line 


Street  jddffit 


City.  Stale,  ZIP  code 


LJ  Check  PiayaMe  to  the  Superintendent  oi  Documents 
D  GPO  Deposit  Account        I    I    I    I    I    iTI-n 
D  VISA      D  KfasiBK:aid  Account 

I   I   I   I   I   I   I   I   I   I   I   I   I  i   I   I   I   ITTI 

Thamkyomfir 
jemr  order! 


H 


(Credii  card  eipiniiaa  dale) 


Daytime  piione  including  atea  code 


Antfaotizing  signature 


9Ka, 


Purchase  order  number  (optional) 


etoodKr 


YES    NO 


Mail  To:  Superintendent  of  Doctmients 

RO.  Box  371954.  Pittsburgh,  PA  15250-7954 
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The  authentic  text  behind  the  news 

The  Weekly 
Compilation  of 

Presifiential 
Documents 


Weekly  Compilation  of 

Presidential 
Documents 


Monday.  lainiBy  13, 1997 
VMuiiw  33— Nuniliat  2 
Page  7-40 


r^ 


This  unique  service  provides  up- 
to-date  information  on  Presidential 
policies  and  announcements.  It 
contains  the  full  text  of  the 
President's  public  speeches, 
statements,  messages  to 
Congress,  news  conferences,  and 
other  Presidential  materials 
released  t>y  the  White  House. 


The  Weekly  Compilation  canies  a 
IMonday  dateline  and  covers  mate- 
rials released  during  the 
preceding  week.  Each  issue 
includes  a  Table  of  Contents,  lists 
of  acts  approved  by  the  President, 
nominations  submitted  to  the 
Senate,  a  checklist  of  White 
House  press  releases,  and  a 


digest  of  other  Presklential 
activities  and  White  House 
announcements.  Indexes  are 
published  quarterly. 

Published  by  the  Office  of  the 
Federai  Register,  National 
Archives  and  Records 
Administration. 


€^ 


*  5420 


Superintendent  of  Documents  Subscription  Order  Form 


Charge  your  cmhr.  [i|^Bf^^3 


tt'sEaayl 


To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


D  YES,  please  enter one  year  subscriptions  for  the  WeeUy  Compilation  of  Presidential  Documents  (PD)  so  I  can 

keep  up  to  date  on  Presidential  activities. 

'  □  $15 1.00  First  Class  Mail        CI  $92.00  Regular  Mail 

Price  includes  regular  domestic  posfa^^  and  iumdling  and  is  subject  to  change. 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


Company  or  personal  name 

(Please  type  or  print) 

Additional  address/attention  line 

Street  address 

City.  State,  ZIP  code 

Daytime  phone  including  area  code 

Please  Choose  Method  of  Payment: 

(~1  Check  Payable  to  the  Superintendent  of  Documents 
□  GPO  Deposit  Account        I    I    1    I    I    I    I    l-H 


n  VISA       LJ  MasterCard  Account 


n 


Thank  you  for 

(Credit  card  expiration  date)  your  order! 


Purchase  order  number  (optional)  yES    NO 

MaywcnMkeyournBnrtHldRSBavalafaietoodia-maleis?      I — I  I — 1 


Authorizing  signature 

Mail  To:  Superintendent  of  Documents 

RO.  Box  371954,  PittsbuiBh,  PA  15250-7954 
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Printed  on  recycled  paper 
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9-24-02 

Vol.  67       No.  185 


Tuesday 
September  24,  2002 


THE  PAPER  AND  INK  USED  IN  THE  ORIGINAL 

PUBLICATION  MAY  AFFECT  THE  QUALITY  OF 

THE  MICROFORM  EDITION 


United  States 
Government 
Printing  Office 

SUPERINTENDENT 
OF  DOCUMENTS 
Washington,  DC  20402 

OFFICIAL  BUSINESS 
Penalty  tor  Private  Use,  S300 


PERIODICALS 

Postage  and  Fees  Paid 

U.S.  Government  Printing  Office 

(ISSN  0097-6326) 


Ml 


A  FR  „   BELLH300B   FEB      03 

BELL  a  HOWELL 

BONNIE  COLVIN 

300  N  ZEEB   RD 

ANN  ^BOR  MI      48106 
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VoL  67        No.  185 

Pages  59769-60098 


Tuesday 
Sept  24,  2002 
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Federal  Register /Vol.  67,  No.  185  /  Tuesday,  September  24,  2002 
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The  FEDERAL  REGISTER  is  published  daily,  Monday  through 
Friday,  except  official  holidays,  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration, 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Docunrwnts.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMEHT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  201 
[DocketNo.LS-02-12] 

Enforcement  of  ttte  Varietal  Labeling 
Provisions  of  ttte  Federal  Seed  Act 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Policy  statement. 

SUMMARY:  The  purpose  of  this  policy 
statement  is  to  make  clear  that  the 
Agricultural  Marketing  Service  (AMS) 
has  a  comprehensive  compliance 
program  in  place  that  monitors  and  tests 
seed  shipped  in  interstate  commerce  for 
truthful  varietal  labeling. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  C.  Payne,  Chief,  Seed 
Regulatory  and  Testing  Branch, 
Livestock  and  Seed  Program,  AMS, 
USDA,  Room  209,  Building  306,  BARC- 
East,  Beltsville,  Maryland  20705-2325; 
Telephone:  (301)  504-9237;  Fax:  (301) 
504-8098;  E-mail: 
Richard.Payne2@usda.gov. 

SUPPLEMENTARY  INFORMATION: 

Occasionally  issues  or  questions  relating 
to  Federal  Seed  Act  (FSA)  enforcement 
have  been  raised  by  the  public. 
Recently,  numerous  interested  parties, 
including  officials  of  the  National 
Cattlemen's  Beef  Association  and 
Mississippi  State  University,  have 
expressed  concern  that  with  the 
expiration  of  the  Plant  Variety 
Protection  Certificate  issued  under  the 
Plant  Variety  Protection  Act  for  the 
Marshall  variety  of  annual  ryegrass, 
inferior  seed  of  other  varieties  may  be 
marketed  as  Marshall  annual  ryegrass. 
The  purpose  of  this  policy  statement  is 
to  make  clear  that  AMS  views  the 
varietal  mislabeling  of  seed  as  a  serious 
violation  of  the  FSA.  AMS  has  a 
comprehensive  program  in  place  that 


consists  of  monitoring  and  testing  seed 
lots  to  determine  if  they  have  the  correct 
varietal  labeling.  A  range  of  options  are 
available  that  AMS  will  use  to  enforce 
the  varietal  labeling  provisions  of  the 
FSA.  Persons  with  knowledge  of 
labeling  violations  of  seed  shipped  in 
interstate  commerce  are  invited  to 
report  them  to  AMS. 

Federal  Seed  Act  Policy:  The  Federal 
Seed  Act  (FSA)  (7  U.S.C.  1551-1611)  is 
a  truth-in-labeling  law  that  regulates  the 
labeling  of  seed  in  interstate  commerce. 
The  FSA  is  enforced  with  the  aid  of 
State  seed  control  programs  as 
authorized  imder  cooperative 
agreements  between  State  Departments 
of  Agriculture  and  USDA's  AMS. 
Qualified  seed  inspectors,  authorized  by 
AMS"  Seed  Regulatory  and  Testing 
Branch  (SRTB),  draw  official  seed 
samples.  A  portion  of  the  official  sample 
is  tested  by  the  State  seed  laboratory.  If 
the  test  results  are  out  of  tolerance  with 
labeled  information,  a  portion  of  the 
official  sample,  sampling 
docmnentation,  test  results,  and  a  copy 
of  the  seed  label  are  sent  to  the  SRTB. 
If  a  subsequent  test  of  the  official 
sample  by  the  SRTB  confirms  the  State's 
test  results,  an  investigation  of  the  seed 
shipment  is  undertaken. 

Many  State  seed  control  laboratories, 
as  well  as  the  SRTB,  also  coAduct 
laboratory  tests  to  determine  if  seed 
shipments  are  labeled  with  the  correct 
variety  name.  Official  instructions  for 
conducting  these  tests  are  contained  in 
the  FSA  regulations  (7  CFR  201.58a). 

Each  year  the  SRTB  conducts 
trueness-to-variety  (TTV)  field  tests  to 
determine  the  accuracy  of  variety 
labeling  of  seed  lots  shipped  in 
interstate  commerce.  Varietal 
identification  may  be  based  on  seedling, 
growing  plant,  or  mature  plant 
characteristics  (7  CFR  201.58a).  The 
authority  for  making  tests  and  applying 
tolerances  to  determine  the  accuracy  of 
labeling  is  contained  in  section  403  of 
the  FSA  (7  U.S.C.  1593).  The  officially 
drawn  samples,  submitted  by  state  seed 
control  programs,  are  grouped  and 
planted  by  variety  along  with  an 
authentic  sample  of  the  variety  in 
question  by  a  university  or  State 
Department  of  Agriculture  agronomist 
by  contractual  arrangement.  In  addition, 
the  agronomist  assists  the  SRTB  staff  in 
evaluating  the  samples  for  correct 
varietal  labeling.  Approximately  2,000 
samples  are  evaluated  annually  in  the 


TTV  field  testing  program.  The  kinds  of 
seed  tested  include  field  crops, 
vegetables,  forages,  and  turf  grasses. 
Shipments  of  mislabeled  seed  are 
investigated  as  potential  FSA  violations. 

Interstate  seed  shippers  are  required 
to  keep  receiving  and  shipping  records 
that  include  the  variety  name  for  each 
lot  of  seed  they  ship  in  interstate 
commerce  (7  CFR  201.7).  These  records 
are  routinely  examined  during 
investigations  of  other  FSA  violations  to 
determine  if  the  variety  shipped  was 
correctly  labeled. 

AMS  considers  violations  of  the  FSA 
labeling  provisions  as  serious  violations 
of  law  and  is  committed  to  vigorous 
enforcement  of  the  FSA  through  the  full 
range  of  available  enforcement 
authorities. 

Enforcement  actions  typically  involve 
the  assessment  of  a  monetary  penalty 
against  seed  companies  that  ship 
mislabeled  seed  in  violation  of  the  FSA; 
The  amount  of  the  monetary  penalty 
depends  on  the  severity  of  the  violation 
and  the  number  of  violations  the 
company  has  had  in  the  past.  If  the 
violation  is  considered  minor,  and  the 
company  has  had  no  other  violations  in 
the  past  five  years,  a  letter  of  warning 
will  be  sent  to  the  company.  If  the 
violation  is  considered  a  major  violation 
or  the  company  has  a  history  of 
violations,  the  company  will  be  notified 
of  the  violations  and  given  an 
opportunity  to  respond.  If,  after 
considering  the  company's  response, 
AMS  continues  to  believe  that  a 
violation  of  the  FSA  has  occurred, 
monetary  penalties  as  provided  by 
section  406  of  the  FSA  (7  U.S.C.  1596) 
will  be  assessed.  The  amount  of  the 
penalty  for  each  violation  depends  upon 
a  violator's  compliance  history  and  the 
seriousness  of  the  violation. 

In  addition  to  monetary  penalty 
actions,  the  FSA  provides  additional 
enforcement  authorities  which  AMS 
will  consider  in  appropriate  cases. 
Section  405  nf  the  FSA  (7  U.S.C.  1595) 
authorizes  the  Department  of 
Agriculture  to  bring  a  proceeding  in 
Federal  district  court  to  seize  any  seed 
sold  or  transported  in  interstate 
commerce  in  violation  of  the  FSA.  If  the 
court  finds  in  favor  of  the  USDA,  the 
seed  can  be  sold,  destroyed,  or  returned 
to  the  owner  after  payment  of  all  costs 
and  the  execution  of  a  bond  ensuring 
that  seed  will  not  be  sold  in  violation  of 
the  provisions  of  the  FSA. 
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Section  409  of  the  FSA  (7  U.S.C. 
1599)  authorizes  the  USDA  to  initiate  an 
administrative  proceeding  against 
anyone  who  violates  any  FSA  provision 
or  regulation,  and  to  issue  an  order  to 
cease  and  desist  from  continuing  such 
violation.  In  the  event  the  violator  does 
not  cease  and  desist,  the  order  may  be 
enforced  in  the  Federal  courts  pursuant 
to  section  411  of  the  FSA  (7  U.S.C. 
1601).  I 

If  a  violation  is  knowingly  conunitted, 
sections  406(a)  (7  U.S.C.  1596(a))  and 
407  of  the  FSA  (7  U.S.C.  1957)  allow  the 
USDA  to  initiate  criminal  charges 
against  such  violators.  This  criminal 
provision  also  applies  to  violations 
which  are  the  result  of  gross  negligence 
or  the  result  of  the  violator's  failure  to 
make  a  reasonable  effort  to  be  informed 
of  the  pertinent  facts.  Violators  of  this 
provision  may  be  punished  by  a  fine  of 
$1,000  for  the  first  offense,  and  $2,000 
for  each  subsequent  offense.  In  addition, 
civil  settlements  described  in  section 
406(b)  of  the  FSA  (7  U.S.C.  1596(b)) 
apply  to  violations  that  are  not  deemed 
to  be  due  to  gross  negligence.  Violators 
of  this  provision  shall  forfeit  not  less 
than  $25  or  more  than  $500  for  each 
violation. 

AMS  is  committed  to  enforcement  of 
the  labeling  provisions  of  the  FSA 
through  its  ongoing  program  of  testing 
and  monitoring,  and  encourages  persons 
with  knowledge  of  FSA  violations  to 
report  them  to:  Richard  C.  Payne,  Chief, 
Seed  Regulatory  and  Testing  Branch, 
Livestock  and  Seed  Program,  AMS, 
USDA,  Room  209.  Building  306,  BARC- 
East.  Beltsville,  Maryland  20705-2325; 
Telephone:  (301)  504-9237;  Fax:  (301) 
504-8098;  E-mail: 
FUchard.Payne2@usda.gov. 

Dated:  September  17.  2002. 
A.J.  Yates, 

Administrator,  Agricultural  Marketing 
Service. 
[FR  Doc.  02-24186  Filed  9-23-02;  8:45  am] 

BttJJNO  C006  3410-02-P 


DEPARTMENT  OF  AGRICULTURE 

Farm  Service  Agency 

7  CFR  Part  771 

Rural  Housing  Service 

Rural  Business— Cooperative  Service 

Rural  Utilities  Service 

Farm  Service  Agency 

7  CFR  Part  1941 
RIN  0S60-AG69 

Boll  Weevil  Eradication  Loan  Program 

agency:  Farm  Service  Agency,  USDA. 
action:  Final  rule. 

summary:  This  action  is  being  taken  to 
finalize  provisions  of  the  interim 
regulations  published  May  16. 1997, 
that  implemented  the  Boll  Weevil 
Eradication  Loan  Program.  This  rule 
also  implements  changes  intended  to 
continue  to  assist  in  the  eradication  of 
the  boll  weevil,  and  promote 
cooperation  between  the  United  States 
Department  of  Agriculture  (USDA)  and 
State  chartered  orgemizations  with 
regard  to  boll  weevil  eradication. 
DATES:  This  rule  is  effective  September 
24. 2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  W.  Sharp.  Senior  Loan  Officer. 
Fxmds  Management/Direct  Loans 
Branch,  Farm  Service  Agency  (FSA). 
Telephone:  202-690-0651;  facsimile: 
202-690-1117;  e-mail; 
Richard _Sharp@wdc.  usda.gov 

SUPPLEMENTARY  INFORMATION: 
Executive  Order  12866     ^ 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of 
Executive  Order  12866  and,  therefore, 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budget. 

Regulatory  Flexibility  Act 

FSA  certifies  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  program  applies  only  to  chartered 
organizations  whose  primary  mission  is 
the  eradication  of  the  boll  weevil.  These 
loans  caimot  be  made  to  small  entities 
or  individuals.  Thus,  a  Regulatory 
Flexibility  Analysis  is  not  required. 

Environmental  Impact  Statement 

A  Finding  Of  No  Significant  Impact 
was  published  for  the  interim  rule  on 
April  21, 1997.  There  is  no  significant 
change  in  this  final  rule.  Therefore,  no 


further  enviroiunental  assessments  are 
required. 

Executive  Order  12988 

This  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12988, 
Civil  Justice  Reform.  All  State  and  local 
laws  and  regulations  that  are  in  conflict 
with  this  rule  will  be  preempted.  No 
retroactive  effect  will  be  given  to  this 
rule.  This  rule  will  not  affect  agreements 
entered  into  prior  to  the  effective  date 
of  the  rule.  The  administrative  appeal 
provisions  published  at  7  CFR  part  11 
must  be  exhausted  before  bringing  any 
action  for  judicial  review. 

Executive  Order  12372 

For  reasons  set  forth  in  the  Notice  to 
7  CFR  part  3015,  subpart  V  (48  FR 
29115,  June  24, 1983),  the  programs  and 
activities  within  this  rule  are  excluded 
fi:om  the  scope  of  Executive  Order 
12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials. 

Unfunded  Mandates 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  as  well  as  in  the 
-  private  sector.  This  rule  contains  no 
Federal  mandates,  under  the  regulatory 
provisions  of  title  II  of  the  UMRA,  for 
State,  local,  and  tribal  governments  or 
the  private  sector.  Therefore,  this  rule  is 
not  subject  to  the  requirements  of 
sections  202  and  205  of  the  UMRA.      ~ 

Paperwork  Reduction  Act 

FSA  has  reviewed  this  rule  to 
determine  the  applicability  of  the 
Paperwork  Reduction  Act  of  1995.  In 
accordance  with  5  CFR  1320.3(c)(4), 
there  are  fewer  than  10  persons  or 
organizations  from  which  the  collection 
of  information  can  reasonably  be 
expected  within  a  12-month  period.  The 
information  requirements  of  this 
program  do  not  impact  a  substantial 
majority  of  the  industry,  nor  do  the 
reqvurements  meet  the  rule  of  general 
applicability.  Therefore,  the  provisions 
of  5  CFR  part  1320  do  not  apply  to  this 
rule. 

New  CFR  Part 

This  rule  will  relocate  the  Boll  Weevil 
Eradication  Loan  Program  from  7  CFR 
part  1941,  subpart  C,  to  7  CFR  part  771. 
This  vdll  better  organize  the  regulation 
and  incorporate  it  with  the  other  FSA 
regulations.  - 
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Discussion  of  the  Final  Rule 

A  total  of  24  responses  were  received 
on  the  interim  rule.  Comments  were 
received  from  two  Congressional 
Representatives,  five  agricultural 
businesses,  one  cotton  industry  firm,  14 
boll  weevil  organizations,  and  two 
farmers.  All  comments  were  positive 
and  highly  supportive  of  the  program. 
All  comments  praised  the  Government's 
entry  into  the  boll  weevil  eradication 
process  with  the  creation  of  the  Boll 
Weevil  Eradication  Loan  Program.  The 
Agency  received  no  substantive 
comments  recommending  change. 

The  Boll  Weevil  Eradication  Loan 
Program  became  effective  upon 
publication  of  the  May  16, 1997,  interim 
rule.  The  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  provides 
eligible  grower  organizations:  (1) 
Equipment;  (2)  technical  and 
admfriistrative  support;  and  (3)  cost- 
sharing  not  to  exceed  30  percent  of  the 
program  costs.  Program  costs  not 
provided  by  APHIS  must  be  paid  by  the 
eligible  grower  organizations  through 
the  collection  of  producer  assessments. 
FSA's  funding  is  needed  by  the  grower 
organizations  to  finance  the  high  initial 
costs  of  the  eradication  program.  Full 
producer  assessments,  without  the  FSA 
loan  program,  would  create  significant 
financial  hardships  for  most  of  the 
cotton  producers.  The  APHIS  Boll 
Weevil  Eradication  Program  and  the 
FSA  Boll  Weevil  Eradication  Loan 
Program  have  both  been  very  successful. 

i^though  the  FSA  program  has  been 
substantially  successful,  two  chsmges 
need  to  be  made  to  the  loan  program. 
The  changes  are  based  upon  a  House  of 
Representatives  Committee  on 
Appropriations  reconunendation  in 
connection  with  the  Agriculture,  Riiral 
Development,  Food  and  Drug 
Administration,  and  Related  Agencies 
Appropriations  Act,  2000  (Public  Law 
106-78)  (2000  Act).  In  House  Report 
106-157,  page  44,  the  Committee  on 
Appropriations  directed  the  Secretary  of 
Agricultiire  to  consider  all  eligible 
applicants,  private  or  state-run, 
organized  to  eradicate  the  boll  weevil,  to 
be  determined  potential  candidates  for 
the  boll  weevil  eradication  loan 
program.  The  Committee  also 
recommended  that  candidates  be 
considered  eligible  for  FSA's  boll  weevil 
eradication  loan  program  whether  or  not 
they  are  financially  capable  of  securing 
operating  funds  elsewhere. 

These  two  changes  are  made  in  the 
final  rule  at  §  771.2  by  adding  a 
definition  of  "State  Organization"  and 
in  §  771.4  by  adding  that  an  eligible 
applicant  may  be  a  state  organization. 
The  no  credit  elsewhere  requirement 


has  been  removed  from  the  latter 
section. 

These  recommendations  have  merit 
based  upon  5  years  of  joint  APHIS  and 
FSA  experience  in  the  eradication 
program.  When  this  loan  program 
began,  all  boll  weevil  eradication 
programs  were  private  non-profit 
corporations.  This  feet  has  changed.  The 
structure  of  all  of  the  individual  state- 
nm  boll  weevil  organizations  is 
extremely  similar.  All  State  agricultiual 
departmeiits/authorities  have  various 
amounts  of  oversight  authority  for  their 
respective  boll  weevil  program.  Most 
'  eradication  finances  go  through  an 
accounting  review  tied  loosely  to  the 
State's  treasury.  Some  operations 
require  state  approval  of  FSA  loans.  The 
eradication  of  the  boll  weevil  is  in  the 
public's  interest,  whether  the  operation 
is  private  or  public,  therefore  this 
recommendation  was  adopted.  As  to  the 
second  recommendation,  there  are  a 
small  number  of  boll  weevil  eradication 
organizations  within  the  boimdaries  of 
the  United  States.  States  tend  to  have 
varying  amounts  of  funding  available  to 
the  eradication  organizations  depending 
upon  the  economic  status  of  the  state 
and  the  economic  times.  State 
organizations  generally  will  be  able  to 
obtain  credit  elsewhere.  The  purpose  of 
the  loan  program  is  the  elimination  of 
all  boll  weevils.  All  qualified  boll 
weevil  eradication  programs  should 
have  equal  access  to  FSA  funding 
regardless  of  whether  funding  is 
available  elsewhere.  Therefore,  this 
eligibility  requirement  has  been 
eliminated.  These  changes  are  made  in 
the  final  rule  at  §§  771.2  and  771.4. 

Justification  for  Efiiective  Date 

An  immediate  effective  date  for  this 
rule  is  justffied  under  5  U.S.C.  553(d)(1) 
because  the  rule  relieves  two 
restrictions  for  boll  weevil  eradication 
loan  applicants.  The  requirement  that 
the  applicant  be  a  non-profit 
corporation  has  been  modified  to  also 
allow  state  organizations  to  qualify  for 
loans.  The  requirement  that  applicants 
be  imable  to  obtain  credit  elsewhere 
also  has  been  removed. 

List  of  Subjects 

7  CFR  Part  771 

Loan  programs — agriculture. 
Pesticides  and  pests.  Cotton. 

7  CFR  Part  1941 

Loan  programs — agriculture. 
Pesticides  and  pests.  Cotton. 

FSA  adopts  the  interim  rule 
published  on  May  16, 1997  (62  FR 
26918-26921)  as  final  with  changes 
discussed  above. 


Accordingly,  7  CFR  Chapters  VII  and 
XVm  are  amended  as  follows: 

7  CFR  Chapter  VII 

1.  Part  771  is  added  to  chapter  VII, 
subchapter  D,  to  read  as  follows: 

PART  771— BOLL  WEEVIL 
ERADiCATION  LOAN  PROGRAM 

771.1  Introduction. 

771.2  Abbreviations  and  definitions. 

771.3  (Reserved) 

771.4  Eligibility  requirements. 

771. 5  Loan  purposes. 

771.6  Environmental  requirements. 

771.7  Equal  opportunity  and  non- 
discrimination requirements. 

771.8  Other  Federal.  State,  and  local 
requirements. 

771.9  Interest  rates,  terms,  security 
requirements,  and  repayment. 

771.10  (Reserved) 

771.11  Application. 

771.12  Funding  applications. 

771.13  Loan  closing. 

771.14  Loan  monitoring. 

771.15  Loan  servicing. 

Authority:  5  U.S.C.  301;  7  U.S.C.  1989:  and 
Pub.  L.  104-180. 110  Stot.  1569. 

S  771.1    Introduction. 

The  regulations  in  this  part  set  forth 
the  terms  and  conditions  under  which 
loans  are  made  through  the  Boll  Weevil 
Eradication  Loan  Program.  The 
regulations  in  this  part  are  applicable  to 
applicants,  borrowers,  and  other  parties 
involved  in  the  making,  servicing,  and 
liquidation  of  these  loans.  The 
program's  objective  is  to  assist 
producers  and  state  government 
agencies  in  the  eradication  of  boll 
weevils  from  cotton  producing  areas. 

1771.2    Abbreviations  and  deflnKlona. 

The  following  abbreviations  and 
definitions  apply  to  this  part: 

(a)  Abbreviations: 

APHIS  means  the  Animal  and  Plant 
Health  Inspection  Service  of  the  United 
States  Department  of  Agriculture,  or  any 
successor  Agency. 

-    FSA  means  the  Farm  Service  Agency, 
its  employees,  and  any  successor 
agency. 

(b)  Definitions: 

Extra  payment  means  a  payment 
derived  from  the  sale  of  property 
serving  as  security  for  a  loan,  such  as 
real  estate  or  vehicles.  Proceeds  from 
program  assessments  and  other  normal 
operating  income,  when  remitted  for 
payment  on  a  loan,  will  not  be 
considered  as  an  extra  payment. 

Non-profit  corporation  means  a 
private  domestic  corporation  created 
and  organized  under  the  laws  of  the 
State(8)  in  which  the  entity  will  operate 
whose  net  earnings  are  not  distributable 
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to  any  private  shareholder  or  individual, 
and  which  qualifies  under  the  Internal 
-Revenue  Service  code. 

Restructure  means  to  modify  the 
tenns  of  a  loan.  This  may  include  a 
modification  of  the  interest  rate  and/or 
repayment  tenns  of  the  loan. 

Security  means  assets  pledged  as 
collateral  to  assiue  repayment  of  a  loan 
in  the  event  of  default  on  the  loan. 

State  organization  means  a  quasi-state 
nutpublic  operation  exclusively 
established  and  managed  by  state  and/ 
or  non-state  employees,  with  all 
employees  currently  dedicated  to  the 
specific  task  of  eliminating  the  boll 
weevil  from  the  cotton  growing  area  of 
the  state.  i 

§771.3    [Reserved! 

§771.4    Eligibility  requirements. 

(a)  An  eligible  applicant  must: 

(1)  Meet  all  requirements  prescribed 
by  APHIS  to  qualify  for  cost-share  grant 
funds  as  determined  by  APHIS,  (FSA 
will  accept  the  determination  by  APHIS 
as  to  an  organization's  qualification); 

(2)  Have  the  appropriate  charter  and/ 
or  legal  authority  as  a  non-profit 
corporation  or  as  a  State  organization 
specifically  organized  to  operate  the  boll 
weevil  eradication  program  in  any  State, 
biological,  or  geographic  region  of  any 
State  in  which  it  operates; 

(3)  Possess  the  legal  authority  to  enter 
into  contracts,  including  debt 
instruments; 

(4)  Operate  in  an  area  in  which 
producers  have  approved  a  referendum 
authorizing  producer  assessments  and 
in  which  an  active  eradication  or  post- 
eradication  program  is  underway  or 
scheduled  to  begin  no  later  than  the 
fiscal  year  following  the  fiscal  year  in 
which  the  application  is  submitted; 

(5)  Have  the  legal  authority  to  pledge 
producer  assessments  as  seciuity  for 
loans  from  FSA. 

(b)  Individual  producers  are  not 
eligible  for  loans. 

§771.5    Loan  purposes. 

(a)  Loan  funds  may  be  used  for  any 
purpose  directly  related  to  boll  weevil 
eradication  activities,  including,  but  not 
limited  to: 

(1)  Piut:hase  or  lease  of  supplies  and 
equipment; 

(2 J  Operating  expenses,  including  but 
not  limited  to,  travel  and  office 
operations; 

(3)  Salaries  and  benefits. 

(b)  Loan  funds  may  not  be  used  to  pay 
expenses  inciured  for  lobbying,  public 
relations,  or  related  activities,  or  to  pay 
interest  on  loans  from  the  Agency. 

§771.6    Environmental  requirements. 

No  loan  will  be  made  until  all  Federal 
and  state  statutory  and  regulatory 


environmental  requirements  have  been 
complied  with. 

§  771 .7    Equal  opportunity  and  non- 
discrimination requirements. 

No  recipient  of  a  boll  weevil 
eradication  loan  shall  directly,  or 
through  contractual  or  other 
arrangement,  subject  any  person  or 
cause  any  person  to  be  subjected  to 
discrimination  on  the  basis  of  race, 
religion,  color,  national  origin,  gender, 
or  other  prohibited  basis.  Borrowers 
must  comply  with  all  applicable  Federal 
laws  and  regulations  regarding  equal 
opportimity  in  hiring,  procurement,  and 
related  matters. 

§  771 .8    Other  Federal,  State,  and  local 
requirements. 

(a)  In  addition  to  the  specific 
requirements  in  this  subpart,  loan 
applications  will  be  coordinated  with 
all  appropriate  Federal,  State,  and  local 
agencies. 

(b)  Borrowers  are  required  to  comply 
with  all  applicable: 

(1)  Federal,  State,  or  local  laws; 

(2)  Regulatory  commission  rules;  and 

(3)  Regulations  which  are  presently  in 
existence,  or  which  may  be  later 
adopted  including,  but  not  limited  to, 
those  governing  the  following: 

(i)  Borrowing  money,  pledging 
security,  and  raising  revenues  for 
repayment  of  debt; 

(ii)  Accounting  and  financial 
reporting;  and 

(iii)  Protection  of  the  environment. 

§  771 .9    Interest  rates,  terms,  security 
requirements,  and  repayment 

(a)  Interest  rate.  The  interest  rate  will 
be  fijced  for  the  term  of  the  loan.  The 
rate  will  be  established  by  FSA,  based 
upon  the  cost  of  Goverrunent  borrowing 
for  instruments  on  terms  sinular  to  that 
of  the  loan  requested. 

(b)  Tenn.  The  loan  term  will  be  based 
upon  the  needs  of  the  applicant  to 
accomplish  the  objectives  of  the  loan 
program  as  determined  by  FSA,  but  may 
not  exceed  10  years. 

(c)  Security  requirements.  (1)  Loans 
must  be  adequately  secured  as 
determined  by  FSA.  FSA  may  require 
certain  security,  including  but  not 
limited  to  the  following: 

(i)  Assignments  of  assessments,  taxes, 
levies,  or  other  sources  of  revenue  as 
authorized  by  State  law; 

(ii)  Investments  and  deposits  of  the 
applicant;  and 

(iii)  Capital  assets  or  other  property  of 
the  applicant  or  its  members. 

(2)  In  those  cases  in  which  FSA  and 
another  lender  will  hold  assignments  of 
the  same  revenue  as  collateral,  the  other 
lender  must  agree  to  a  prorated 
distribution  of  the  assigned  revenue. 


The  distribution  will  be  based  upon  the 
proportionate  share  of  the  applicant's 
debt  the  lender  holds  for  the  eradication 
zone  from  which  the  revenue  is  derived 
at  the  time  of  loan  closing. 

(d)  Repayment.  The  applicant  must 
demonstrate  that  income  sources  will  be 
sufficient  to  meet  the  repajmient 
requirements  of  the  loan  and  pay 
operating  expenses. 

§771.10    [Reserved] 

§771.11    Application. 

A  complete  application  will  consist  of 
the  following: 

(a)  An  application  for  Federal 
assistance  (available  in  any  FSA  office); 

(b)  Applicant's  financial  projections 
including  a  cash  flow  statement 
showing  the  plan  for  loan  repayment; 

(c)  Copies  of  the  applicant's 
authorizing  State  legislation  and 
organizational  documents; 

(d)  List  of  all  directors  and  officers  of 
the  applicant; 

(e)  Copy  of  the  most  recent  audited 
financial  statements  along  with  updates 
through  the  most  recent  quarter; 

(f)  Copy  of  the  referenaiun  used  to 
establish  the  assessments  and  a 
certification  from  the  Board  of  Directors 
that  the  referendiun  passed; 

(g)  Evidence  that  tne  officers  and 
employees  authorized  to  disburse  funds 
are  covered  by  an  acceptable  fidelity 
bond; 

(h)  Evidence  of  acceptable  liability 
insurance  policies; 

(i)  Statement  from  the  applicant 
addressing  any  current  or  pending 
litigation  against  the  applicant  as  well 
as  any  existing  judgments; 

(j>A  copy  of  a  resolution  passed  by 
the  Board  of  Directors  authorizing  the 
officers  to  incur  debt  on  behalf  of  the 
borrower; 

(k)  Any  other  information  deemed  to 
be  necessary  by  FSA  to  render  a 
decision. 

§  771 .1 2    Funding  applications. 

Loan  requests  will  be  processed  based 
on  the  date  FSA  receives  the 
application.  Loan  approval  is  subject  to 
the  availability  of  funds.  However, 
when  multiple  applications  are  received 
on  the  same  date  and  available  funds 
will  not  cover  all  applications  received, 
applications  frtim  active  eradication 
areas,  which  FSA  determines  to  be  most 
critical  for  the  accomplishment  of 
program  objectives,  will  be  funded  first. 

§771.13    Loan  closing. 

(a)  Conditions.  The  applicant  must 
meet  all  conditions  specified  by  the  loan 
approval  official  in  the  notification  of 
loan  approval  prior  to  closing. 

(b)  Loan  instruments  and  legal 
documents.  The  borrower,  through  its 
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authorized  representatives  will  execute 
all  loan  instruments  and  legal 
dociunents  required  by  FSA  to  evidence 
the  debt,  perfect  the  required  security 
interest  in  property  and  assets  seciuing 
the  loan,  and  protect  the  Government's 
interest,  in  accordance  with  applicable 
State  and  Federal  laws. 

(c)  Loan  agreement.  A  loan  agreement 
between  the  borrower  and  PSA  will  be 
required.  The  agreement  will  set  forth 
performance  criteria  and  other  loan 
requirements  necessary  to  protect  the 
Government's  financial  and 
programmatic  interest  and  accomplish 
the  objectives  of  the  loan.  Specific 
provisions  of  the  agreement  will  be 
developed  on  a  case-by-case  basis  to 
address  the  particular  situation 
associated  with  the  loan  being  made. 
However,  all  loan  agreements  will 
include  at  least  the  following 
provisions: 

(1)  The  borrower  must  submit  audited 
financial  statements  to  FSA  at  least 
annually; 

(2)  The  borrower  will  immediately 
notify  FSA  of  any  adverse  actions  such 
as: 

(i)  Anticipated  default  on  FSA  debt; 

(ii)  Potential  recall  vote  of  an 
assessment  referendiun;  or 

(iii)  Being  named  as  a  defendant  in 
litigation; 

(3)  Submission  of  other  specific 
financial  reports  for  the  borrower; 

(4)  The  right  of  deferral  under  7 
U.S.C.  1981a;  and 

(5)  Applicable  liquidation  procediu«s 
upon  default. 

(d)  Fees.  The  borrower  will  pay  all 
fees  for  recording  any  legal  instruments 
determined  to  be  necessary  and  all 
notary,  lien  search,  and  similar  fees 
incident  to  loan  transactions.  No  fees 
will  be  assessed  for  work  performed  by 
FSA  employees. 

§771.14    Loan  monitoring. 

(a)  Annual  and  periodic  reviews.  At 
least  annually,  the  borrower  will  meet 
with  FSA  representatives  to  review  the 
financial  status  of  the  borrower,  assess 
the  progress  of  the  eradication  program 
utilizing  loan  funds,  and  identify  any 
potential  problems  or  concerns. 

(b)  Performance  monitoring.  At  any 
time  FSA  determines  it  necessary,  the 
borrower  must  allow  FSA  or  its 
representative  to  review  the  operations 
and  financial  condition  of  the  borrower. 
This  may  include,  but  is  not  limited  to, 
field  visits,  and  attendance  at 
Foimdation  Board  meetings.  Upon  FSA 
request,  a  borrower  must  submit  any 
financial  or  other  information  withhi  14 
days  unless  the  data  requested  is  not 
available  within  that  time  frame. 


§771.15    L^an  servicing. 

(a)  Advances.  FSA  may  make 
advances  to  protect  its  financial 
interests  and  charge  the  borrower's 
account  for  the  amount  of  any  such 
advances. 

(b)  Payments.  Payments  will  be  made 
to  FSA  as  set  forth  in  loan  agreements 
and  debt  instruments.  The  funds  from 
extra  payments  will  be  applied  entirely 
to  loan  principal. 

(c)  Restructuring.  The  provisions  of  7 
CFR  part  1951,  subpart  S,  are  not 
applicable  to  loans  made  under  this 
section.  However,  FSA  may  restructiire 
loan  debts;  provided: 

(1)  The  Government's  interest  will  be 
protected; 

(2)  The  restructuring  will  be 
performed  within  FSA  budgetary 
restrictions;  and 

(3)  The  loan  objectives  caimot  be  met 
unless  the  loan  is  restructured. 

(d)  Default.  In  the  event  of  default, 
FSA  will  take  all  appropriate  actions  to 
protect  its  interest. 

7  CFR  Cttapter  XVIII 

PART  1941— OPERATING  LOANS 

2.  The  authority  citation  for  Part  1941 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301  and  7  U.S.C.  1989. 

Subpart  C— [Removad] 

3.  Subpart  C  is  removed. 

Signed  at  Washington,  DC,  on  September 
18,  2002. 
J.B.  Penn, 

Under  Secretary  for  Farm  and  Foreign 
Agricultural  Services. 

[PR  Doc.  02-24191  Filed  9-19-02;  3:06  pm] 
BOiJNG  COOe  3410-06-P 


DEPARTMENT  OF  TRANSPORTATION 
Fadtral  Aviation  Administration 

14CFRPart25 

[Doctot  No.  NM228,  SpMilai  Conditions  No. 
25-21 3-SC] 

Special  CofKlitiona:  Raytheon  Aircraft 
Company  Modal  HS.125  Sariaa  700A 
Alrplanaa;  High  intansHy  Radiated 
Fielda  (HIRF) 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  special  conditions;  request 
for  comments. 

SUMMARY:  These  special  conditions  are 
issued  for  Raytheon  Aircraft  Company 
Model  HS.125  Series  700A  airplanes 
modified  by  Duncan  Aviation.  These 


airplanes  will  have  novel  and  unusual 
design  featiues  when  compared  to  the 
state  of  technology  envisioned  in  the 
airworthiness  standards  for  transport 
category  airplanes.  The  modifications, 
imder  three  separate  supplemental  type 
certificate  (STC)  projects,  incorporate 
the  installation  of  a  Collins  FDS2000 
Electronic  Flight  Instrument  System 
(EFIS),  a  dual  Collins  AHS-3000A 
Attitude  Heading  Reference  System 
(AHARS),  and  a  dual  IS&S  Air  Data 
System.  The  applicable  airworthiness 
regulations  do  not  contain  adequate  or 
appropriate  safety  standards  for  the 
protection  of  these  systems  from  the 
effects  of  high-intensity  radiated  fields 
(HIRF).  These  special  conditions 
contain  the  additional  safety  standards 
that  the  Administrator  considers 
necessary  to  establish  a  level  of  safety 
equivalent  to  that  provided  by  the 
existing  airworthiness  standards. 
DATES:  The  effective  date  of  these 
special  conditions  is  September  17, 
2002.  Comments  must  be  received  on  or 
before  October  24,  2002. 
ADDRESSES:  Comments  on  these  special 
conditions  may  be  mailed  in  duplicate 
to:  Federal  Aviation  Administration, 
Transport  Airplane  Directorate.  Attn: 
Rules  Docket  (ANM-113),  Docket  No. 
NM228, 1601  Lind  Avenue  SW., 
Renton,  Washington,  98055-4056;  or 
delivered  in  duplicate  to  the  Transport 
Airplane  Directorate  at  the  above 
address.  All  comments  must  be  marked: 
Docket  No.  NM228.  Comments  may  be 
inspected  in  the  Rules  Docket 
weekdays,  except  Federal  holidays, 
between  7:30  a.m.  and  4:00  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Quam,  FAA,  Standardization 
Branch,  ANM-113,  Transport  Airplane 
Directorate,  Aircraft  Certification 
Service,  1601  Lind  Avenue  SW., 
Renton,  Washington,  98055-4056; 
telephone  (425)  227-2145;  focsimile 
(425)227-1149. 

SUPPLEMENTARY  INFORMATKM:  The  FAA 
has  determined  that  notice  and 
opportiuiity  for  prior  public  comment 
hereon  are  impracticable  because  these 
procedures  would  significantly  delay 
certification  of  the  airplane  and  thus 
delivery  of  the  affected  aircraft.  In 
addition,  the  substance  of  these  special 
conditions  has  been  subject  to  the 
public  comment  process  in  several  prior 
instances  with  no  substantive  comments 
received.  The  FAA  therefore  finds  that 
good  cause  exists  for  making  these 
special  conditions  effective  upon 
issuance;  however,  the  FAA  invites 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written 
comments,  data,  or  views.  The  most 
helpful  comments  reference  a  specific 
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portion  of  the  special  conditions, 
explain  the  reason  for  any 
recommended  change,  and  include 
supporting  data.  We  ask  that  you  send 
us  two  copies  of  written  comments. 

We  will  file  in  the  docket  all 
comments  we  receive,  as  well  as  a 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerning  these  special  conditions. 
The  docket  is  available  for  public 
inspection  before  and  after  the  conunent 
closing  date.  If  you  wish  to  review  the 
docket  in  person,  go  to  the  address  in 
the  ADDRESSES  section  of  this  preamble 
between  7:30  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

We  will  consider  all  comments  we 
receive  on  or  before  the  closing  date  for 
comments.  We  will  consider  comments 
filed  late  if  it  is  possible  to  do  so 
without  incurring  expense  or  delay.  We 
may  change  these  special  conditions  in 
light  of  the  comments  we  receive. 

If  you  want  the  FAA  to  acknowledge 
receipt  of  your  comments  on  this 
proposal,  include  with  your  comments 
a  pre-addressed,  stamped  postcard  on 
which  the  docket  number  appears.  We 
will  stamp  the  date  on  the  postcard  and 
mail  it  back  to  you. 

Background 

On  May  14,  2002,  Duncan  Aviation, 
Inc.,  P.O.  Box  81887,  Lincoln,  Nebraska 
68501,  applied  for  three  supplemental 
type  certificates  (STCs)  to  modify 
Rajrtheon  Aircraft  Company  Model 
HS.125  Series  700A  airplanes  approved 
imder  Type  Certificate  No.  A3EU.  The 
HS.125  Series  700A  airplanes  are 
executive  type  transports  that  have  two 
aft  moimted  turbine  engines,  a 
maximum  passenger  load  of  15 
passengers,  and  a  maximum  operating 
speed  of  280  to  320  KTS  depending  on 
the  fuel  loading  configuratioH.  The 
modifications,  under  three  separate 
supplemental  type  certificate  (STC) 
projects,  incorporate  the  installation  of 
a  Collins  FDS2000  Electronic  Flight 
Instnunent  System  (EFIS),  a  dual 
Collins  AHS-3000A  Attitude  Heading 
Reference  System  (AHARS),  and  a  dual 
Innovative  Solutions  &  Support,  Inc. 
(IS&S)  Air  Data  System. 

The  Collins  FDS2000  (EFIS)  Flight 
Display  System  provides  the  aircraft 
interface,  data  processing,  display 
processing  and  display  control  to 
replace  four  existing  electro-mechanical 
Attitude  Direction/Horizontal  Situation 
indicators  (VM)I/HSI).  In  doing  this,  this 
equipment  provides  critical  functions, 
display  of  aircraft  pitch  and  roll,  and 
essential  functions  (display  of  heading 
and  navigation).  The  dual  Collins  AHS- 
3000A  Attitude  Heading  Reference 
System  (AHARS)  is  a  solid  state  strap- 


down  attitude/heading  reference  system 
which  provides  measiu^ments  of  the 
aircraft  pitch,  roll,  and  heading  Evder 
angles  for  use  by  cockpit  displays,  flight 
control  and  management  systems,  and 
other  avionics  equipment.  The  dual 
IS&S  Air  Data  System  replaces  the 
existing  pilot  and  copilot  pneumatic 
altimeters  with  IS&S  Air  Data/ Altimeter 
units.  These  advanced  systems  use 
electronics  to  a  far  greater  extent  than 
the  original  flight  and  navigation 
systems  and  may  be  more  susceptible  to 
electrical  and  magnetic  interference 
caused  by  high-intensity  radiated  fields 
(HIRF).  This  disruption  of  signals  could 
residt  in  loss  of  either  attitude,  . 
altimeter,  heading,  or  present 
misleading  information  to  the  pilot. 

Type  Certification  Basis 

Under  the  provisions  of  14  CFR 
21.101,  Duncan  Aviation,  Inc.  must 
show  that  the  Raytheon  Aircraft 
Company  Model  HS.125  Series  700A 
airplanes,  as  changed,  continue  to  meet 
the  applicable  provisions  of  the 
regulations  incorporated  by  reference  in 
Type  Certificate  No.  A3EU,  or  the 
applicable  regiUations  in  effect  on  the 
date  of  application  for  the  change.  The 
regulations  incorporated  by  reference  in 
the  type  certificate  are  commonly 
referred  to  as  the  "original  type 
certification  basis."  The  certification 
basis  for  the  modified  Raj^eon  Aircraft 
Company  Model  HS.125  Series  700A 
airplanes  includes  CAR.  10,  British  Civil 
Airworthiness  Requirements  (1st 
November  1963),  and  Special 
Conditions  notified  by  the  United  States 
Govenunent  to  Government  of  the 
United  Kingdom  including  Validation 
Arrangements  (V.A.)  Note  1,  Issue  1 
dated  April  19,  1961.  This  certification 
is  equivalent  to  CAR.4b  dated  December 
1953,  Amendment  4b-l  through  4b-ll, 
exclusive  of  CAR  4b.350  (e)  and 
includes  Special  Regulation  SR.422B. 
Other  applicable  amendments,  Federal 
Aviation  Regulations,  and  special 
conditions  are  noted  in  Type  Certificate 
Data  Sheet  (TCDS)  A3EU. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(that  is,  CAR  4b  or  14  CFR  part  25,  as 
amended)  do  not  contain  adequate  or 
appropriate  safety  standards  for  the 
Raytheon  Aircraft  Company  Model 
HS.125  Series  700A  airplanes  because  of 
novel  or  unusual  design  featiues, 
special  conditions  are  prescribed  under 
the  provisions  of  §  21.16. 

In  addition  to  the  applicable 
airworthiness  regulations  and  special 
conditions,  the  Raytheon  Aircraft 
Company  Model  HS.125  Series  700A 
airplanes  must  comply  with  the  fuel 
vent  and  exhaust  emission  requirement 


~of  14  CFR  part  34  and  the  noise 
certification  requirement  of  part  36. 

Special  conditions,  as  defined  in  14 
CFR  11.19,  are  issued  in  accordance 
with  §11.38,  and  become  part  of  the 
type  certification  basis  in  accordance 
with  §  21.101(b)(2). 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  Dimcan  Aviation, 
Inc.  apply  at  a  later  date  for  a 
supplemental  type  certificate  to  modify 
any  other  model  already  included  on 
the  same  type  certificate  to  incorporate 
the  same  novel  or  unusual  design 
featiues,  these  special  conditions  would 
also  apply  to  the  other  model  imder  the 
provisions  of  14  CFR  21.101(a)(1). 

Novel  or  Unusual  Design  Features 

The  Raytheon  Aircraft  Company 
Model  HS.125  Series  700A  airplanes 
will  incorporate,  imder  three  separate 
supplemental  type  certificate  (STC) 
projects,  the  installation  of  a  Collins 
FDS-2000  Electronic  Flight  Instnunent 
System  (EFIS),  a  dual  Collins  AHS- 
3000A  Attitude  Heading  Reference 
System  (AHARS),  and  a  dual  IS&S  Air 
Data  System.  Because  these  advanced 
systems  use  electronics  to  a  far  greater 
extent  than  the  original  flight  and 
navigation  systems,  they  may  be  more 
susceptible  to  electrical  and  magnetic 
interference  caused  by  high-intensity 
radiated  fields  (HIRF)  external  to  the 
airplane.  The  ciurent  airworthiness 
standards  (14  CFR  part  25)  do  not 
contain  adequate  or  appropriate  safety 
standards  that  address  protecting  this 
equipment  from  the  adverse  effects  of 
HIRF.  Accordingly,  these  instruments 
are  considered  to  be  a  novel  or  unusual 
design  feature. 

Discussion 

There  is  no  specific  regidation  that 
addresses  protection  requirements  for 
electrical  and  electronic  systems  from 
HIRF.  Increased  power  levels  fit)m 
ground-based  radio  transmitters  and  the 
growing  use  of  sensitive  avionics/ 
electronics  and  electrical  systems  to 
command  and  control  airplanes  have 
made  it  necessary  to  provide  adequate 
protection. 

To  ensure  that  a  level  of  safety  is 
achieved  equivalent  to  that  intended  by 
the  regulations  incorporated  by 
reference,  special  conditions  are  needed 
for  the  Raytheon  Aircraft  Company 
Model  HS.125  Series  700A  airplanes 
modified  to  include  the  new  flight  and 
navigation  systems.  These  special 
conditions  will  require  that  the  new 
Collins  FDS-2000  Flight  Display 
System,  the  Dual  Collins  AHS-3000A 
Attitude/Heading  Reference  System  and 
the  Dual  IS&S  Air  Data  Systems,  which 
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perform  critical  functions,  be  designed 
and  installed  to  preclude  component 
damage  and  interruption  of  function 
due  to  both  the  direct  and  indirect 
effects  of  HIRF. 

High-Intensity  Radiated  Fields  (HIRF) 

With  the  trend  toward  increased 
power  levels  from  ground-based 
transmitters,  plus  the  advent  of  space 
and  satellite  communications,  coupled 
with  electronic  command  and  control  of 
the  airplane,  the  immunity  of  critical 
digital  avionics/electronics  and 
electrical  systems  to  HIRF  must  be 
established. 

It  is  not  possible  to  precisely  define 
the  HIRF  to  which  the  airplane  will  be 
exposed  in  service.  There  is  also 
uncertainty  concerning  the  effectiveness 
of  airframe  shielding  for  HIRF. 
Furthermore,  coupling  of 
electromagnetic  energy  to  cockpit- 
installed  equipment  through  the  cockpit 
window  apertiu«s  is  undefined.  Based 
on  sxuveys  and  analysis  of  existing  HIRF 
emitters,  an  adequate  level  of  protection 
exists  when  compliance  with  the  HIRF 
protection  specisd  condition  is  shown  in 
accordance  with  either  paragraph  1  OR 
2  below: 

1.  A  minimiun  threat  of  100  volts  rms 
(root-mean-square)  per  meter  electric 
field  strength  fivm  10  KHz  to  18  GHz. 

a.  The  threat  must  be  applied  to  the 
system  elements  and  their  associated 
wiring  harnesses  without  the  benefit  of 
airfirame  shielding. 

b.  Demonstration  of  this  level  of 
protection  is  established  through  system 
tests  and  analysis. 

2.  A  threat  external  to  the  airframe  of 
the  field  strengths  indicated  in  the  table 
below  for  the  frequency  ranges 
indicated.  Both  peak  and  average  field 
strength  components  from  the  table 
below  are  to  be  demonstrated. 


Frequency 

Field  strength 
(voHs  per  meter) 

Peak 

Average 

18GHZ-40GH2  

600 

200 

1 

Field  strength 

Frequency 

(volts  per  meter) 

Peak 

Average 

10  kHz-100  kHz  

50 

50 

100  kHz-SGG  kHz  

SO 

50 

500  kHz-2  MHz  ....... 

50 

50 

2  MHz-30  MHz 

100 

100 

30  MHz-70  MHz 

50 

50 

70  MHz-100  MHz 

SO 

50 

100  MHz-200  MHz  ... 

100 

100 

200  MHz-400  MHz  ... 

100 

100 

400  MHz-700  MHz  ... 

7M 

50 

700  MHz-1  GHz 

700 

100 

1  GHz-2  GHz  

2000 

200 

2  GHz-4  GHz  

3000 

200 

4  GHz-6  GHz  

3000 

200 

6  GHz-6  GHz  

1000 
3000 

200 

8  GHz-12  GHz 

300 

12  GHz-18  GHz 

2000 

200 

The  fiek)  strengths  are  expressed  in  terms 
of  peak  of  the  root-mean-square  (rms)  over 
the  complete  modulatkxi  period. 

The  threat  levels  identified  above  are 
the  result  of  an  FAA  review  of  existing 
studies  on  the  subject  of  HIRF,  in  light 
of  the  ongoing  work  of  the 
Electromagnetic  Effects  Harmonization 
Working  Group  of  the  Aviation 
Rulemaking  Advisory  Committee. 

Applicability 

As  discussed  above,  these  special 
conditions  are  applicable  to  Raytheon 
Aircraft  Company  Model  HS.125  Series 
700A  airplanes  modified  by  Duncan 
Aviation,  Inc.  to  include  the  Collins 
FDS-2000  Flight  Display  System,  the 
Dual  Collins  AHS-3000A  Attihide/ 
Heading  Reference  System  and  the  Dual 
IS&S  Air  Data  System.  Should  Duncan 
Aviation,  Inc.  apply  at  a  later  date  for  a 
supplemental  type  certificate  to  modify 
any  other  model  already  included  on 
Type  Certificate  A3EU  to  incorporate 
the  same  novel  or  luiusual  design 
features,  these  special  conditions  would 
apply  to  that  model  as  well  under  the 
provisions  of  14  CFR  21.101(a)(1). 

Conclusion 

This  action  affects  only  certain  design 
featiu«s  on  Raytheon  Aircraft  Company 
Model  HS.125  Series  700A  airplanes 
modified  by  Duncan  Aviation,  Inc.  It  is 
not  a  rule  of  general  applicability  and 
affects  only  the  applicant  who  applied 
to  the  FAA  for  approval  of  these  featiu«s 
on  the  airplane. 

The  substance  of  the  special 
conditions  for  this  airplane  has  been 
subjected  to  notice  and  comment 
procediuv  in  several  prior  instances  and 
has  been  derived  without  substantive 
change  from  those  previously  issued. 
Because  a  delay  would  significandy 
affect  the  certification  of  the  airplane, 
which  is  imminent,  the  FAA  has 
determined  that  prior  public  notice  and 
comment  are  unnecessary  and 
impracticable,  and  good  cause  exists  for 
adopting  these  special  conditions  upon 
issuance.  The  FAA  is  requesting 
conunents  to  allow  interested  persons  to 
submit  views  that  may  not  have  been 
submitted  in  response  to  the  prior 
opportunities  for  comment  described 
above. 

List  of  Subjects  in  14  CFR  Part  25 

Aircraft,  Aviation  safety,  Reporting 
and  recordkeeping  requirements. 


The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701, 
44702.  44704. 

The  Special  ConditioiiB  t 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  following  special 
conditions  are  issued  as  part  of  the 
supplemental  type  certification  basis  for 
Raytheon  Aircraft  Company  Model 
HS.125  Series  700A  airplanes  modified 
by  Dimcan  Aviation,  Inc. 

1.  Protection  from  Unwanted  Effects 
of  High-Intensity  Radiated  Fields 
(HIRF).  Each  electrical  and  electronic 
system  that  performs  critical  functions 
must  be  designed  and  installed  to 
ensure  that  the  operation  and 
operational  capability  of  these  systems 
to  perform  critical  functions  are  not 
adversely  affected  when  the  airplane  is 
exposed  to  high-intensity  radiated 
fields. 

2.  For  the  piupose  of  these  special 
conditions,  the  following  definition 
applies: 

Critical  Fimctions.  Functions  whose 
failure  would  contribute  to  or  cause  a 
failure  condition  that  would  prevent  the 
continued  safe  flight  and  landing  of  the 
airplane. 

4 

Issued  in  Renton.  Washington,  on 
September  17,  2002. 

Kalene  C.  Yanamura, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  02-24242  Filed  9-23-02:  8:45  am) 
BILUNG  COOC  4*10-1»-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Admlnletratlon 

14  CFR  Part  39 

[Docket  No.  2002-CE-37-AO;  AmwHtmant 
39-12884;  AD  2002-19-04] 

RIN  2120-AA64 

Airworttiineee  Directivee;  Raytheon 
Aircraft  ComfMny  lyiodei  390  Airplanee 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 

new  airworthiness  directive  (AD)  that 
applies  to  certain  Raytheon  Aircraft 
Company  (Raytheon)  Model  390 
^airplanes.  This  AD  requires  you  to 
replace  the  inboard  fuel  probe  mounting 
brackets  with  ones  of  improved  design. 
This  AD  is  the  result  of  reports  of  a 
design  problem  with  the  fuel  probe 
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assembly  brackets.  The  actions  specified 
by  this  AD  are  intended  to  correct  the 
required  air  gap  clearance  between  the 
fuel  probe  and  the  adjacent  wing  fuel 
tank  access  panel,  which  could  result  in 
arcing  between  the  two  conductive 
materials  in  the  event  of  a  lightning 
strike.  This  could  serve  as  an  ignition 
source  inside  the  fuel  tank  and  result  in 
fire  or  explosion. 

DATES:  This  AD  becomes  effective  on 
October  4.  2002. 

The  Director  of  the  Office  of  the 
Federal  Register  approved  the 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations  as 
of  October  4.  2002. 

The  Federal  Aviation  Administration 
(FAA)  must  receive  any  comments  on 
this  rule  on  or  before  November  8,  2002. 
ADDRESSES:  Submit  comments  to  FAA, 
Central  Region,  Office  of  the  Regional 
Counsel,  Attention:  Rules  Docket  No. 
2002-CE-37-AD.  901  Locust,  Room 
506,  Kansas  City,  Missoiui  64106.  You 
may  view  any  comments  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
You  may  also  send  comments 
electronically  to  the  following  address: 
9-ACE-7-Docket@faa.gov.  Comments 
sent  electronically  must  contain 
"Docket  No.  2002-CE-37-AD"  in  the 
subject  line.  If  you  send  comments 
electronically  as  attached  electronic 
files,  the  files  must  be  formatted  in 
Microsoft  Word  97  for  Windows  or 
ASCn  text. 

You  may  get  the  service  information 
referenced  in  this  AD  from  Raytheon 
Aircraft  Company,  P.O.  Box  85,  Wichita, 
Kansas  67201-0085:  telephone:  (800) 
429-5372  or  (316)  676-3140.  You  may 
view  this  information  at  FAA,  Central 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  2002-CE- 
37-AD,  901  Locust,  Room  506,  Kansas 
City,  Missouri  64106. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  P.  Galstad,  Aerospace  Engineer, 
FAA,  Wichita  Aircraft  Certification 
Office,  1801  Airport  Road.  Room  100, 
Wichita,  Kansas  67209;  telephone:  (316) 
946-4135;  facsimile:  (316)  946-4407. 
SUPPLEMENTARY  INFORMATION: 

Discussion 

What  Events  Have  Caused  This  AD? 

The  FAA  has  received  a  report  that, 
diuing  factory  testing  on  a  Model  390 
airplane,  serial  number  RB-16,  the 
inboard  forward  fuel  probe  of  both  the 
left  and  right  wing  did  not  have  proper 
clearance  between  the  inboard  fuel 
probe  and  the  adjacent  fuel  access  panel 
domed  nutplate.  Allowances  for  the 
nutplates  were  oriutted  from  the  design 


of  the  fuel  probe  brackets.  Specific  air 
gap  clearance  between  the  inboard  fuel 
probe  and  the  adjacent  fuel  access  panel 
domed  nutplate  is  necessary  in  order  to 
prevent  possible  arcing  between  the  two 
conductive  materials. 

What  Are  the  Consequences  if  the 
Condition  Is  Not  Corrected? 

This  condition,  if  not  corrected,  could 
result  in  arcing  between  the  two 
conductive  materials  in  the  event  of  a 
lightning  strike.  This  could  serve  as  an 
ignition  source  inside  the  fuel  tank  and 
result  in  fire  or  explosion. 

Is  There  Service  Information  That 
Applies  to  This  Subject? 

Raytheon  has  issued  Mandatory 
Service  Bidletin  SB  28-3537,  Rev.  1, 
Revised:  August,  2002. 

The  service  bulletin  includes 
procedures  for  replacing  the  inboard 
fuel  probe  mounting  brackets  with  ones 
of  improved  design. 

The  FAA's  Determination  and  an 
Explanation  of  the  Provisions  of  This 
AD 

What  Has  FAA  Decided? 

The  FAA  has  reviewed  all  available 
information  and  determined  that: 

— The  unsafe  condition  referenced  in 
this  doaunent  exists  or  could  develop 
on  other  Raj^eon  Model  390 
airplanes  of  the  same  type  design;  and 

— AD  action  should  be  taken  in  order  to 
correct  this  unsafe  condition. 

What  Does  This  AD  Require? 

This  AD  requires  you  to  replace  the 
inboard  fuel  probe  mounting  brackets 
with  ones  of  improved  design. 

In  preparation  of  this  rule,  we 
contacted  type  clubs  and  aircraft 
operators  to  obtain  technical 
information  and  information  on 
operational  and  economic  impacts.  We 
did  not  receive  any  information  through 
these  contacts.  If  received,  we  would 
have  included,  in  the  rulemaking 
docket,  a  discussion  of  any  information 
that  may  have  influenced  this  action. 

Will  I  Have  the  Opportunity  To 
Comment  Prior  to  the  Issuance  of  the 
Rule? 

Because  the  unsafe  condition 
described  in  this  document  could  residt 
in  fire  or  explosion,  we  find  that  notice 
and  opportimity  for  public  prior 
comment  are  impracticable.  Therefore, 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 


Comments  Invited 

How  Do  I  Conunent  on  This  AD? 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by 
notice  and  opportimity  for  public 
comment,  FAA  invites  your  comments 
on  the  rule.  You  may  submit  whatever 
written  data,  views,  or  argiunents  you 
choose.  You  need  to  include  the  rule's 
docket  number  and  submit  your 
comments  to  the  address  specified 
under  the  caption  ADDRESSES.  We  will 
consider  all  comments  received  on  or 
before  the  closing  date  specified  above. 
We  may  amend  tius  rule  in  light  of 
comments  received.  Factual  information 
that  supports  yoiu  ideas  and  suggestions 
is  extremely  helpful  in  evaluating  the 
effectiveness  of  the  AD  action  and 
determining  whether  we  need  to  take 
additional  rulemaking  action. 

Are  There  Any  Specific  Portions  of  the 
AD  I  Should  Pay  Attention  to? 

We  specifically  invite  comments  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  You  may  view  all 
comments  we  receive  before  and  after 
the  closing  date  of  the  rule  in  the  Rules 
Docket.  We  will  file  a  report  in  the 
Rules  Docket  that  siunmarizes  each  FAA 
contact  with  the  public  that  concerns 
the  substantive  parts  of  this  AD. 

How  Can  I  Be  Sure  FAA  Receives  My 
Comment? 

If  you  want  us  to  acknowledge  the 
receipt  of  your  mailed  comments,  you 
must  include  a  self-addressed,  stamped 
postcard.  On  the  postcard,  write 
"Comments  to  Docket  No.  2002-CE-37- 
AD."  We  will  date  stamp  and  mail  the 
postcard  back  to  you. 

Regulatory  Impact 

Does  This  AD  Impact  Various  Entities? 

These  regulations  will  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  FAA 
has  determined  that  this  final  rule  does 
not  have  federalism  implications  imder 
Executive  Order  13132. 

Does  This  AD  Involve  a  Significant  Rule 
or  Regulatory  Action? 

We  have  determined  that  this 
regulation  is  an  emergency  regidation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  significant  regulatory  action 
under  Executive  Order  12866.  It  has     - 
been  determined  further  that  this  action 
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involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26, 1979).  If  it 
is  determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  RegxUatory 
Policies  and  Procedures,  a  final 
regiilatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it,  if  filed,  may  be 
obtained  from  the  Rules  Docket. 

List  of  Sul^ects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 


the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113, 44701. 

139.13    [Amwidedl 

2.  FAA  amends  §  39.13  by  adding  a 
new  airworthiness  directive  (AD)  to 
read  as  follows:  ^ 

2002-1S-04    Raydieon  Aircraft  Company: 

Amendment  39-12884;  E)ocket  No. 

2002-CE-37-AD. 
(a)  What  airplanes  are  affected  by  this  AD? 
This  AD  applies  to  Model  390  airplanes, 
serial  numbers  RB-4  through  RB-15,  RB-19 


through  RB-32,  and  RB-34  through  RB-40, 
that  are  certificated  in  any  category. 

(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
airplanes  identified  in  paragraph  (a)  of  this 
AD  must  comply  with  this  AD. 

(c)  What  pmblem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 
to  correct  the' air  gap  clearance  between  the 
fuel  probe  and  the  adjacent  wing  fuel  tank 
access  panel,  which  could  result  in  arcing 
between  the  two  conductive  materials  in  the 
event  of  a  lighming  strike.  This  could  serve 
as  an  ignition  source  inside  the  fuel  tank  and 
result  in  fire  or  explosion. 

(d)  What  must  I  do  to  address  this 
problem?  To  address  this  problem,  you  must 
accomplish  the  following  actions: 


Actions 

Compliance 

Procedures 

(1)  Replace  ttie  existing  upper  and  lower  fuel 
probe  brackets  with  new  upper  and  lower  fuel 
probe  l)rackets,  part  numl>ers  390-920304- 
001/002  (upper)  and  390-920305-001/002 
(lower),  or  FAA-approved  equivalent  part 
numbers. 

Within  the  next  50  hours  time-in-service  after 
October  4.  2002  (the  effective  date  of  this 
AD). 

In  accordance  with  Raytt>eon  Aircraft  Manda- 
tory Senrtce  Bulletin  SB  28-3537,  Rev.  1, 
Revised:  August.  2002. 

(2)  Do  not  Install  upper  and  lower  fuel  probe 
brackets  ttiat  are  not  part  numbers  390- 
920304-001/002  (upper)  and  390-920305- 
001/002  (lower),  or  FAA-approved  equivalent 
part  numbers. 

As  of  October  4,  2002  (the  effective  date  of 
this  AD). 

Not  applk»ble. 

Note  1:  The  compliance  time  of  this  AP 
differs  firom  that  specified  in  Raytheon 
Aircraft  Mandatory  Service  Bulletin  SB  28- 
3537,  Rev.  1,  Revised:  August,  2002.  This  AD 
takes  precedence  over  any  other  information 
on  the  affected  airplanes. 

(e)  Can  I  comply  with  this  AD  in  any  other 
way?  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 

(1)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety;  and 

(2)  The  Manager,  Wichita  Aircraft 
Certification  Office  (AGO),  approves  your 
alternative.  Submit  your  request  through  an 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Wichita  ACO. 

Note  2:  This  AD  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  AD, 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  vrith  paragraph  (e) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  you  have  not 
eliminated  the  unsafe  condition,  specific 
actions  you  propose  to  address  it. 

(f)  Where  can  I  get  information  about 
any  already-approved  alternative 


methods  of  compliance?  Contact  James 
P.  Galstad,  Aerospace  Engineer,  FAA, 
Wichita  Aircraft  Certification  Office. 
1801  Airport  Road,  Room  100,  Wichita, 
Kansas  67209;  telephone:  (316)  946- 
4135;  facsimile:  (316)  946-4407. 

(g)  What  if  I  need  to  fly  the  airplane 
to  another  location  to  comply  with  this 
AD?  The  FAA  can  issue  a  special  flight 
permit  under  §§  21.197  and  21.199  of 
the  Federal  Aviation  Regulations  (14 
CFR  21.197  and  21.199)  to  operate  your 
airplane  to  a  location  where  you  can 
accomplish  the  requirements  of  this  AD. 

(h)  Are  any  service  bulletins 
incorporated  into  this  AD  by  reference? 
Actions  required  by  this  AD  must  be 
done  in  accordance  with  Raytheon 
Aircraft  Mandatory  Service  Bulletin  SB 
28-3537,  Rev.  1,  Revised:  August,  2002. 
The  Director  of  the  Federal  Register 
approved  this  incorporation  by 
reference  under  5  U.S.C.  552(a)  and  1 
CFR  part  51.  You  may  get  copies  fixim 
Raytheon  Aircraft  Company,  P.O.  Box 
85,  Wichita,  Kansas  67201-0085; 
telephone:  (800)  429-5372  or  (316)  676- 
3140.  You  may  view  copies  at  the  FAA, 
Central  Region,  Office  of  the  Regional 
Coimsel,  901  Locust,  Room  506,  Kansas 
City,  Missouri,  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700.  Washington.  DC. 


(i)  Mien  does  this  amendment 
become  effective?  This  amendment 
becomes  effective  on  October  4.  2002. 

Issued  in  Kansas  City.  Missouri,  on 
September  13,  2002. 

Michael  Gallagher, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

[FR  Doc.  02-23880  Filed  9-23-02;  8:45  am) 
MUMQ  cooe  4ai»-1»4l 


DEPARTMENT  OF  TRANSPORTATION 
Faderal  Aviation  Admintetration 

14  CFR  Part  39 

[Docket  No.  2002-SW-11-AD;  AmMidment 
39-12886;  AO  2002-1  »-06] 

BIN  2120-AA64 

Airworthinaaa  Diractlvaa;  Eurocoptar 
Franca  Modal  EC  155B  Hallcoptara 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for. 
conunents.  

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  for 
Eurocopter  France  (Eurocopter)  Model 
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EC  155B  helicopters  with  certain 
SMD45H  multi-functional  displays. 
This  action  requires  replacing  the  "AC" 
SMD45H  multi-functional  display 
interconnection  board  (intercoimection 
board)  of  the  affected  displays  with  a 
"BC"  interconnection  board.  This 
amendment  is  prompted  by  an  incident 
of  smoke  in  a  cockpit  caused  by 
overheating  of  the  interconnection 
board.  The  actions  specified  in  this  AD 
are  intended  to  prevent  an  electrical 
discontinuity  in  the  grounding  plane 
inside  the  SMD45H  multi-functional 
display,  which  can  result  in  overheating 
of  the  interconnection  board,  smoke  in 
the  cockpit,  and  subsequent  loss  of 
control  of  the  helicopter. 
DATES:  Effective  October  9,  2002. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
November  25,  2002. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Counsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  2002-SW- 
11-AD,  2601  Meacham  Blvd.,  Room 
663,  Fort  Worth,  Texas  76137.  You  may 
also  send  comments  electronically  to 
the  Rules  Docket  at  the  following 
address:  9-asw-adcomments@faa.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jorge  Castillo,  Aviation  Safety  Engineer, 
FAA,  Rotorcraft  Directorate,  Rotorcraft 
Standards  Staff,  Fort  Worth,  Texas 
76193-0110.  telephone  (817)  222-5127, 
fax  (817)  222-5961. 
SUPPLEMENTARY  INFORMATION:  The 
Direction  Generale  De  L'Aviation  Civile 
(DGAC),  which  is  the  airworthiness 
authority  for  France,  notified  the  FAA    ^ 
that  an  imsafe  condition  may  exist  on 
Eurocopter  Model  EC  155B  helicopters. 
The  DGAC  advises  that  a  manufacturing 
anomaly  on  the  "AC"  interconnection 
board  of  certain  display  screens  might 
cause  discontinuity  inside  the 
grounding  plane  and  result  in 
overheating  of  the  board  and  smoke  in 
the  cockpit.  One  case  of  smoke  in  the 
cockpit  occurred  at  the  manufacturer's 
facility. 

Eurocopter  has  issued  Alert  Telex  No. 
04A004,  dated  November  22,  2001, 
which  specifies  replacement  of 
SMD45H  screens  equipped  with 
interconnection  boards  that  might  show 
some  non-conformities  with  the 
manufacturing  requirements.  The  DGAC 
classified  tbis  alert  telex  as  mandatory 
and  issued  AD  2001-61 7-004(A),  dated 
December  26,  2001,  to  ensure  the 
continued  airworthiness  of  these 
helicopters  in  France. 

This  helicopter  model  is 
manufactiu^d  in  France  and  is  type 
certificated  for  operation  in  the  United 


States  xmder  the  provisions  of  14  CFR 
21.29  and  the  applicable  bilateral 
agreement.  Pursuant  to  the  applicable 
bilateral  agreement,  the  DGAC  has  kepi 
the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DGAC, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

This  imsafe  condition  is  likely  to  exist 
or  develop  on  other  helicopters  of  the 
same  type  design  registered  in  the 
United  States.  Therefore,  this  AD  is 
being  issued  to  prevent  an  electrical 
discontinuity  inside  the  grounding 
plane,  which  can  result  in  overheating 
of  the  interconnection  board,  smoke  in 
the  cockpit,  and  subsequent  loss  of 
control  of  the  helicopter.  This  AD 
requires,  within  30  days  after  the 
effective  date  of  this  /iD,  replacing  the 
"AC"  interconnection  board  of  the 
affected  displays  with  a  "BC" 
interconnection  board.  The  short 
compliance  time  involved  is  required 
because  the  previously  described 
critical  imsafe  condition  can  adversely 
affect  the  controllability  or  structural 
integrity  of  the  helicopter.  Therefore, 
replacing  the  "AC"  interconnection 
board  of  the  aHected  displays  with  a 
"BC"  interconnection  board  is  required 
within  30  days,  and  this  AD  must  be 
issued  immediately. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

The  FAA  estimates  that  2  helicopters 
will  be  affected  by  this  AD,  that  it  will 
take  approximately  1  work  hour  to 
accomplish  the  interconnection  board 
replacement,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Required 
parts  cost  approximately  $200  per 
helicopter.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $520. 

Coniments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  conunents  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  "ADDRESSES."  All 


communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  In 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
enviroimientaJ,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available  in  the  Rules 
Docket  for  examination  by  interested 
persons.  A  report  that  summarizes  each 
FAA-public  contact  concerned  with  the 
substance  of  this  AD  will  be  filed  in  the 
Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  mailed 
comments  submitted  in  response  to  this 
rule  must  submit  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  2602-SW- 
llrAD."  The  postcard  will  be  date 
stamped  and  returned  to  the 
conmienter. 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  imsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Sabjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 
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Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

2002-ld-06    Eurocopter  France: 

Amendment  39-12886.  Docket  No. 
2002-SW-ll-AD. 

Applicability:  Model  EC  155B  helicopters, 
with  SMD45H  multi-functional  displays,  part 
numbers  C19209VF11,  C19209VG11, 
C19267EF10,  C19267EG10,  C19267VF11,  or 
C19267VG11,  having  serial  numbers  from 
201  through  284  inclusive,  which  are  not 
followed  by  the  letter  "M",  installed, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  within  30  days, 
unless  accomplished  previously. 

To  prevent  an  electrical  discontinuity  in 
the  grounding  plane  inside  the  SMD45H 
multi-functional  display,  which  can  result  in 
overheating  of  the  interconnection  board, 
smoke  in  the  cockpit,  and  subsequent  loss  of 
control  of  the  helicopter,  accomplish  the 
following: 

(a)  Replace  the  "AC"  interconnection^ 
board  of  the  affected  SMD45H  multi- 
functional display  with  a  "BC" 
interconnection  board. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Regulations 
Group,  Rotorcraft  Directorate,  FAA. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  conunent  and  then  send 
it  to  the  Manager,  Regulations  Group. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  itom  the  Regulations  Group. 


(c)  Special  flight  permits  will  not  be 
issued. 

(d)  This  amendment  becomes  effective  on 
October  9,  2002. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Direction  Generale  De  L'Aviation  Civile 
(France)  AD  No.  2001-617-004(A),  dated 
December  26,  2001. 

Issued  in  Fort  Worth,  Texas,  on  September 
13.  2002. 
Eric  Bries, 

Acting  Manager,  Rotorcraft  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc.  02-24181  Filed  9-23-02:  8:45  am] 
BIUJNG  COOe  4«10-19-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17CFRPart240 

General  Rulee  and  Regulatlone, 
SeeurMee  Exchange  Act  of  1934 

CFR  Correction 

In  Title  17  of  the  Code  of  Federal 
Regulations,  part  240  to  end,  revised  as 
of  April  1,  2002,  §240.15d-5.  paragraph 
(c),  is  corrected  by  removing  the  words 
"and  Form  10-SB". 

(FR  Doc.  02-55520  Filed  9-23-02;  8:45  am] 
BHJJNQCOOE  180»-01-O 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Adminletration 

20  CFR  Part  655 
RIN120S-AB30 

Labor  Certification  and  Petition 
Proceee  for  the  Temporary 
Employment  of  Nonimmigrant  Aliena 
in  Agriculture  in  the  United  Statee; 
Delegation  of  Authority  To  Adjudicate 
Petitione;  Withdrawal  of  Hnai  Rule 

agency:  Employment  and  Training 

Administration,  Labor. 

ACTION:  Withdrawal  of  final  rule. 

SUMMARY:  The  Department  of  Labor 
(Department  or  DOL)  is  withdrawing  its 
Final  Rule  published  in  the  Federal 
Register  at  65  FR  43538  (July  13,  2000) 
pertaining  to  the  delegation  of  authority 
from  the  Immigration  and 
Naturalization  Service  (INS)  to  the 
Department  of  Labor  (Department  or 
DOL)  to  adjudicate  petitions  for  the 
temporary  employment  of 
nonimmigrant  aliens  in  agriculture  in 
the  United  States. 

DATES:  The  final  rule  amending  20  CFR 
part  655,  published  at  65  FR  43538  (July 


13,  2000)  and  deferred  at  65  FR  67628 
(November  13.  2000)  and  66  FR  49275 
(September  27,  2001),  is  withdrawn  as 
of  September  24,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charlene  G.  Giles,  Team  Leader, 
Sections  H-2A  and  H-2B,  Division  of 
Foreign  Labor  Certification, 
Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  Room  C-4316,  200  Constitution 
Avenue  NW,  Washington,  DC  20210. 
Telephone  (202)  693-2950  (this  is  not  a 
toll-free  number). 

SUPPl^MENTARY  INFORMATION:  In  2000, 
the  INS  published  a  Final  Rule 
transferring  to  the  Secretary  of  Labor  the 
authority  to  adjudicate  petitions  for 
temporary  agricultural  workers  and  the 
authority  to  decide  appeals  on  these 
decisions  and  to  make  determinations 
for  revocation  of  petition  approvals.  65 
FR  43528  (July  13,  2000).  It  had  an 
effective  date  of  November  13,  2000. 
The  Department  of  Labor  published  a 
Final  Rule  implementing  and  accepting 
that  delegation.  65  FR  43538  (July  13, 
2000).  It  also  had  an  effective  date  of 
November  13,  2000. 

Subsequently,  the  INS  deferred 
through  October  1,  2001,  the  effective 
date  of  the  delegation.  65  FR  67616 
(November  13,  2000).  DOL  also  deferred 
through  October  1,  2001,  its  acceptance 
of  the  delegation.  65  FR  6762U 
(November  13,  2000).  The  Department 
invited  comments  on  the  deferral  of  the 
effective  date,  but  no  comments  were 
received  in  response  to  the  invitation. 
When  the  delegation  originally  was 
made,  the  Department  had  published  a 
companion  Notice  of  Proposed 
Rulemaking  (NPRM)  setting  forth 
implementation  measures  necessary  for 
the  successful  implementation  of  the 
delegation  of  authority  to  adjudicate 
petitions.  65  FR  43545  (July  13,  2000). 
Among  the  implementation  measures 
was  a  new  form.  Form  ETA  9079, 
Application  for  Alien  Employment 
Certification  and  H-2A  Petition,  which 
consolidated  two  oirrent  forms.  Form 
ETA  750  (Application  for  Alien 
Employment  Certification)  and  INS  I- 
129  (Petition  for  Nonimmigrant 
Workers).  The  NPRM  also  set  forth  the 
implementation  of  a  new  fee  schedule  to 
collect  a  combined  fee  for  processing 
the  petition  and  labor  certification 
application.  It  was  contemplated  that 
under  the  administrative  procedures 
arrived  at  by  INS  and  the  Department's 
Employment  and  Training 
Administration  (ETA)  to  implement  the 
delegation  of  the  petition  authority  bom 
INS  to  DOL,  that  DOL  would  collect  the 
petition  fee  on  behalf  of  INS  and  would 
have  been  reimbursed  by  INS  for  the 
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costs  involved  in  processing  the  H-2A 
petition.  An  INS  companion  NPRM 
provided,  among  other  things,  that  all 
petition  requests  and  extensions  of  stay 
and  change  of  status  petitions  must  be 
filed  with  DOL  and  the  current  INS 
petition  fee  would  be  collected  by  DOL 
as  part  of  a  combined  fee.  65  FR  43535 
(July  13,  2000). 

Later  in  2000,  EXDL  reopened  and 
extended  the  comment  period  on  its 
NPRM.  65  FR  50170  (August  17,  2000). 
The  INS  also  reopened  and  extended  the 
comment  period  on  its  NPRM.  65  FR 
50166  (August  17,2000). 

Commenters  raised  a  number  of  issues 
about  the  proposed  rules.  However,  the 
documents  received  by  the  Department 
during  the  extended  comment  period 
did  not  provide  sufficient  information  to 
permit  the  Department  to  draft  a  Final 
Rule  concerning  a  number  of  issues, 
such  as  the  design  of  the  new  form  and 
the  fee  structure.  For  that  reason,  the 
Department  again  deferred  the  effective 
date  of  the  final  rule  until  September  27, 
2002  (66  FR  49275,  September  27, 
2001).  The  Department  also  held  two 
informal  public  briefings  on  November 
8,  2001,  and  November  16,  2001.  to  give 
agricultiiral  employers  and  workers, 
their  representatives,  and  other 
interested  parties  an  opportimity  to 
communicate  their  views  directly  to  the 
Department  regarding  the  proposal  to 
delegate  authority  from  INS  to  the 
Department  to  adjudicate  petitions  for 
the  temporary  employment  of 
nonimmigrant  aliens  in  agriculture  in 
the  United  States.  66  FR  49329 
(September  27,  2001).  The  attendees  at 
the  briefings  overwhelmingly 
disapproved  of  the  proposed  transfer  of 
authority  between  the  two  agencies. 
They  stated  that  the  proposed  transfer  of 
authority  to  adjudicate  the  agricultural 
petitions  of  the  nonimmigrant  workers 
would  complicate  the  certification 
process,  rather  than  streamline  it.  The 
agricultural  employers  and  workers,  and 
their  representatives  at  the  briefings, 
expressed  the  view  that,  even  if  the 
transfer  of  authority  were  made,  DOL 
does  not  have  adequate  resources  to 
handle  the  increased  workload. 

Agricultural  employers  and  workers 
and  their  representatives  strongly 
opposed  DOL's  proposal  to  replace  the 
existing  two  forms  which  are  used  in 
the  certification  and  petition  process 
(Form  ETA  750  and  Form  ETA  1-129), 
with  one  consolidated  form,  Form  ETA 
9079.  Both  groups  cited  increased 
difficiUties  with  the  new  form,  such  as 
requiring  the  employer  to  obtain  the 
foreign  agricultiiral  worker's  signature 


as  well  as  the  requirement  to  acciutitely 
describe  the  terms  and  conditions  of 
employment  of  complex  agricultiual 
occupations.  Other  criticisms  made  by 
both  groups  was  DOL's  assimiption  that 
all  farmers  would  have  access  to 
computers  which  would  be  necessary  to 
have  to  complete  the  new  form. 
Agricultiu^  employers  also  indicated 
that  the  proposed  fee  structiue  would  be 
imfavorable  to  small  farmers,  and  they 
wished  that  no  changes  be  made  to  the 
fee  structure  system. 

The  Department  of  Labor  reviewed 
the  concerns  of  the  agricultiu^l 
employers  and  workers,  and  determined 
that  the  concerns  expressed  by  both 
groups  have  merit.  "The  Department  has 
concluded  that  it  is  in  the  best  interests 
of  agricultural  employers  and  workers  to 
withdraw  the  Final  Rule  from  the  CFR. 

The  July  13,  2000,  Final  Rule  can  be 
withdrawn  without  further  notice  and 
comment  ndemaking,  since  the 
delegation  of  authority  to  adjudicate 
petitions  from  the  Attorney  General  to 
the  Secretary  of  Labor  constitutes  a  rule 
of  agency  procedure  within  the 
subsection  5  U.S.C.  553(b)(A)  exception 
to  the  APA's  notice  and  comment 
procedures.  While  procediu'al  rules 
which  have  substantial  impact  shoidd 
be  published  for  notice  and  conunent  all 
the  Final  Rule  essentially  would  have 
done  is  transfer  a  function  from  the  one 
agency  to  another,  permitting  employers 
to  omit  one  step  in  the  process  of 
importing  foreign  agricultural  workers; 
and  this  rule  nullifies  that  transfer, 
maintaining  the  status  quo. 

Accordingly,  for  all  of  the  foregoing 
reasons  the  Department  withdraws  the 
Final  Rule  published  at  65  FR  45358 
(July  13,  2000). 

Executive  Order  12866 

The  Department  has  determined  that 
this  Rule  should  be  treated  as  a 
"significant  regulatory  action,"  within 
the  meaning  of  Executive  Order  12866, 
because  of  the  inter-agency  coordination 
with  INS.  However,  this  rule  is  not  an 
"economically  significant  regulatory 
action"  because  it  would  not  have  an 
economic  effect  on  the  economy  of  $100 
million  or  more  or  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities.    ' 

Unfunded  Mandates  Reform  Act  of 
1995 

This  Final  Rule  will  not  result  in  the 
expenditiue  by  State,  local  and  tribal 


governments  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  are 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Regulatory  Flexibility  Act 

Because  no  notice  of  proposed 
rulemaking  is  required  for  this  Rule  (5 
U.S.C.  533(b)),  the  requirements  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601, 
et  seq.  pertaining  to  regulatory 
flexibility  analysis,  do  not  apply  to  this 
Final  Rule.  See  5  U.S.C.  603(a)- 

However,  at  the  time  the  proposed 
rule  was  published,  the  Department  of 
Labor  notified  the  Chief  Counsel  for 
Advocacy,  Small  Business 
Administration,  and  made  the 
certification  pursuant  to  the  Regulatory 
Flexibility  Act  at  5  U.S.C.  605(b),  that 
the  proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  Chief  Counsel  for  Advocacy  did  not 
submit  a  conunent. 

Executive  Order  13132 

This  Final  Rule  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the 
National  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  13132, 
it  is  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a  summary 
impact  statement. 

Paperworks  Reduction  Act 

The  withdrawal  of  the  Final  Rule  does 
not  have  any  implications  imder  the 
Paperwork  Reduction  Act  of  1995. 

Catalogue  of  Federal  Domestic 
Assistant  Number 

This  program  is  listed  in  the 
Catalogue  of  Federal  Domestic 
Assistance  as  Number  17.202 
"Certification  of  Foreign  Workers  for 
Temporary  Agricultural  Employment." 

Signed  aT Washington,  DC,  this  18th  day  of 
September,  2002. 

Emily  Stover  DeRocco, 

Assistant  Secretary  for  Employment  and 
Training. 

[FR  Doc.  02-24189  Filed  9-23-02;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affair* 

25  CFR  Part  11 

RIN  1076-AE19 

Law  and  Order  on  Indian  Reservations 

agency:  Biu«au  of  Indian  Affairs. 

Interior. 

ACTION:  Final  rule  and  request  for 

comments. 

summary:  The  Bureau  of  Indian  Affairs 
(BLA)  is  amending  its  regulations  to  add 
the  Paiute-Shoshone  Indian  Tribe  of  the 
Fallon  Reservation  and  Colony  (Western 
Region,  Nevada)  to  the  listing  of  Courts 
of  Indian  Offenses.  This  amendment 
will  set  up  a  Court  of  Indian  Offenses 
with  jurisdiction  over  the  Paiute- 
Shoshone  Indian  Tribe  of  the  Fallon 
Reservation  and  Colony  to  protect  lives 
and  property. 

DATES:  Effective  Date:  This  rule  is 
effective  on  September  30,  2002. 

Comment  Date:  Comments  must  be 
received  on  or  before  November  25, 
2002. 

ADDRESSES:  Send  comments  on  this  rule 
to  Ralph  Gonzales,  Office  of  Tribal 
Services,  Biueau  of  Indian  Affairs,  1849 
C  Street  NW,  MS  4660,  Washington,  DC 
20240. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sharlot  Johnson,  Tribal  Government 
Officer,  Western  Regional  Office,  Bureau 
of  Indian  Affairs,  400  N.  Fifth  Street, 
Phoenix,  Arizona  85004,  (602)  379- 
6786;  or  Ralph  Gonzales.  Branch  of 
Judicial  Services,  Office  of  Tribal 
Services,  Biu«au  of  Indian  Affairs,  1849 
C  Street  NW.,  MS  4660  Washington.  DC 
20240.  (202)  208-4401. 
SUPPLEMENTARY  INFORMATION:  The 
authority  to  issue  this  rule  is  vested  in 
the  Secretary  of  the  Interior  by  5  U.S.C. 
301  and  25  U.S.C.  2  and  9;  and  25 
U.S.C.  13.  which  authorizes 
appropriations  for  "Indian  judges."  See 
Tillett  V.  Model.  730  F.  Supp.  381  (W.D. 
Okla.  1990).  affd.  931  F.2d  636  (10th 
Cir.  1991)  United  States  v.  Clapox,  13 
Sawy.  349,  35  F.  575  (D.  Ore.  1888). 
This  rule  is  published  in  exercise  of  the 
rulemaking  authority  delegated  by  the 
Secretary  of  the  Interior  to  the  Assistant 
Secretary — Indian  Affairs. 

On  September  18,  2001,  the  Bureau  of 
Indian  Affairs  publfshed  a  temporary 
final  rule  (66  FR  48085)  amending  its 
regulations  contained  in  25  CFR  part  1 1 
to  add  the  Paiute-Shoshone  Indian  Tribe 
of  the  Fallon  Reservation  and  Colony 
(Western  Region,  Nevada)  to  the  list  of 
Courts  of  Indian  Offenses.  This 
amendment  established  a  Coiul  of 


Indian  Offenses  for  a  period  not  to 
exceed  one  year.  The  purpose  of 
establishing  a  Court  of  Indian  Offenses 
at  the  Fallon  Reservation  and  Colony 
was  to  protect  persons,  land,  lives  and 
property  of  people  residing  there,  until 
the  tribe  reassumed  its  Law  and  Order 
program.  The  tribe  has  not  established 
a  tribal  court  to  exercise  jiuisdiction  at 
Fallon  Reservation  and  Colony 
consistent  with  25  CFR  11.100(c). 
Therefore  a  Court  of  Indian  Offenses  is 
established  for  an  indefinite  period  at 
Fallon  Reservation  and  Colony  until 
such  time  as  the  tribe  establishes  a  tribal 
court.  The  jurisdiction  of  the  Court  of 
Indian  Offenses  will  remain  the  same  as 
published  in  the  Federal  Register  on 
September  18,  2001  at  66  FR  48085. 

BIA's  action  provided  a  60-day  public 
comment  period  ending  November  19, 
2001.  During  the  comment  period,  BIA 
received  86  form  letters.  Commenters 
stated  that  they  accept  the  BIA's 
emergency  amendment  establishing  a 
CFR  Court  at  Fallon.  In  addition,  the 
commenters  indicated  that  we  should 
eliminate  the  tribal  coiut.  The  tribal 
government  created  the  tribal  court  as 
an  exercise  of  its  inherent  sovereignty. 
Therefore,  we  cannot  eliminate  the 
tribal  court  in  response  to  the 
conunents.  We  can  only  establish  a  CFR 
Cotut  when  it  is  necessary  to  protect 
lives  and  property  where  a  tribal  court 
has  not  been  established  or  a  tribal  court 
fails  to  perform  this  function.  This 
amendment  permanently  establishes  a 
CFR  Court  xmtil  such  time  as  the  tribal 
government  establishes  a  tribal  court 
consistent  with  the  regulations 
contained  in  part  11.100(c). 

Determination  To  Publish  a  Final  Rule 
Effective  Immediately 

In  accordance  with  the  requirements 
of  the  Administrative  Procedure  Act  (5 
U.S.C.  553(B)),  we  have  determined  that 
publishing  a  proposed  rule  would  be 
impractical  because  of  the  risk  to  public 
safety  as  well  as  further  risk  of  exposing 
of  the  Federal  Government  to  a  lawsuit 
for  failure  to  execute  diligently  its  trust 
responsibility  and  to  provide  adequate 
judicial  services  for  law  enforcement  on 
trust  land.  The  Bureau  of  Indian  Affairs 
Law  Enforcement  Services  has 
reassiuned  the  Law  Enforcement 
Program  from  the  Paiute-Shoshone 
Indian  Tribe  of  the  Fallon  Reservation 
and  Colony,  and  a  CFR  Court  is  a 
necessary  judicial  forum  within  the 
reservation  for  the  adjudication  of 
criminal  cases.  For  these  reasons,  an 
immediate  effective  date  is  in  the  public 
interest  and  in  the  interest  of  the  tribe 
not  to  delay  implementation  of  this 
amendment.  We  are  therefore 


publishing  this  change  as  a  final  rule 
with  request  for  comments. 

BIA  has  determined  it  appropriate  to 
make  the  rule  effective  immediately  by 
waiving  the  U.S.C.  553(d)  requirement 
of  publication  30  days  in  advance  of  the 
effective  date.  This  is  because  of  the 
critical  need  to  expedite  establishment 
of  this  court  to  fill  the  void  in  law 
enforcement  at  the  Fallon  Reservation 
and  Colony.  Therefore,  this  final  rule  is 
effective  immediately.  , 

We  invite  comments  on' any  aspect  of 
this  rule  and  we  will  revise  the  rule  if 
comments  warrant.  Send  comments  on 
this  rule  to  the  address  in  the  ADDRESSES 
section. 

Regulatory  Planning  and  Review 
(Executive  Order  12866) 

In  accordance  with  the  criteria  in 
Executive  Order  12866,  this  rule  is  not 
a  significant  regulatory  action.  OMB 
makes  the  final  determination  imder 
Executive  Order  12866. 

(a)  This  rule  will  not  have  an  annual 
economic  effect  of  $100  million  or 
adversely  affect  an  economic  sector, 
productivity,  jobs,  the  environment,  or 
other  units  of  government.  A  cost- 
benefit  and  economic  analysis  is  not 
required.  The  establishment  of  this 
Court  of  Indian  Offenses  is  estimated  to 
cost  less  than  $200,000  annually  to 
operate.  The  cost  associated  with  the 
operation  of  this  court  will  be  with  the 
Bureau  of  Indian  Affairs. 

(b)  This  rule  will  not  create 
inconsistencies  with  other  agencies' 
actions.  The  Department  of  the  Interior, 
through  the  Bureau  of  Indian  Affairs, 
has  the  sole  responsibility  and  authority 
to  establish  Courts  of  Indian  Offenses  on 
Indian  reservations. 

(c)  This  rule  will  not  materially  affect 
entitlements,  grants,  user  fees,  loan 
programs,  or  the  rights  and  obligations 
of  their  nfcipients.  The  establisfaument  of 
this  Court  of  Indian  Offenses  will  not 
affect  any  program  rights  of  the  Paiute- 
Shoshone  Indian  Tribe  of  the  Fallon 
Reservation  and  Colony.  Its  primary 
function  will  be  to  adnainister  justice  for 
misdemeanor  offenses  within  the  tribe's 
reservation  and  colony.  The  court's 
jurisdiction  will  be  exercised  as 
provided  in  25  CFR  part  11. 

(d)  This  rule  will  not  raise  novel  legal 
or  policy  issues.  The  Solicitor  analyzed 
ahd  upheld  the  Department  of  the 
Interior's  authority  to  establish  Courts  of 
Indian  Offenses  in  a  memorandum 
dated  February  28, 1935.  The  Solicitor 
foimd  that  authority  to  rest  principally 
in  the  statutes  placing  supervision  of  the 
Indians  in  the  Secretary  of  the  Interior. 
25  U.S.C.  2  and  9,  and  25  U.S.C.  13. 
which  authorizes  appropriations  for 
"Indian  judges."  The  United  States 
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Supreme  Court  recognized  the  authority 
of  the  Secretary  to  promulgate 
regulations  with  respect  to  Courts  of 
Indian  Offenses  in  United  States  v. 
Clapox.  35  F.  575  {D.  Ore.  1888). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior,  BLA, 
certifies  that  this  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities  as 
defined  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  An  initial 
Regulatory  Flexibility  Analysis  is  not 
required.  Accordingly,  a  Small  Entity 
Compliance  Guide  is  not  required.  The 
amendment  to  25  CFR  11.100(a)  will 
establish  a  Court  of  Indian  Offenses 
with  limited  criminal  jurisdiction  over 
Indians  within  a  limited  geographical 
area  at  Fallon,  Nevada.  Accordingly, 
there  will  be  no  impact  on  any  small 
entities.  i 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule: 

(a)  Does  not  have  an  annual  effect  on 
the  economy  of  $100  million  or  more. 
The  establishment  of  this  Court  of 
Indian  Offenses  is  estimated  to  cost  less 
than  $200,000  annually  to  operate.  The 
cost  associated  with  the  operation  of 
this  court  will  be  with  the  Bureau  of 
Indian  Affairs. 

(b)  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions.  This  is  a  court 
established  specifically  for  the 
administration  of  misdemeanor  justice 
for  Indians  located  within  the 
boundaries  of  the  Paiute-Shoshone 
Indian  Tribe  of  the  Fallon  Reservation 
and  Colony  and  wrill  not  have  any  cost 
or  price  impact  on  any  other  entities  in 
the  geographical  region. 

(c)  Does  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises.  This  is  a  court 
established  specifically  for  the 
administration  of  misdemeanor  justice 
for  Indians  located  within  the 
boundaries  of  the  Paiute-Shoshone 
Indian  Tribe  of  the  Fallon  Reservation 
and  Colony,  Fallon,  Nevada,  and  will 
not  have  an  adverse  impact  on 
competition,  investment,  productivity, 
innovation,  or  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises. 


Unfunded  Mandates  Reform  Act 

In  accordance  with  the  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1501  et 
seq.): 

(a)  This  rule  will  not  "significantly  or 
uniquely"  afi'ect  small  governments.  A 
Small  Government  Agency  Plan  is  not 
required.  The  establishment  of  this 
Court  of  Indian  Offenses  will  not  have 
jurisdiction  to  affect  any  rights  of  the 
small  governments.  Its  primary  function 
will  be  to  administer  justice  for 
misdemeanor  offenses  within  the  Fallon 
Indian  Reservation  and  Colony.  Its 
jurisdiction  will  be  limited  to  criminal 
offenses  provided  in  25  CFR  part  11. 

(b)  This  rule  will  not  produce  a 
Federal  mandate  of  $100  million  or 
greater  in  any  year;  i.e.,  it  is  not  a 
"significant  regulatory  action"  imder 
the  Unfunded  Mandates  Reform  Act. 

Takings  Implication  Assessment 
(Executive  Order  12630) 

In  accordance  with  Executive  Order 
12630,  this  rule  does  not  have 
significant  takings  implications.  A 
takings  implication  assessment  is  not 
required.  The  amendment  to  25  CFR 
11.100(a)  will  establish  a  Court  of 
Indian  Offenses  with  limited  criminal 
jurisdiction  over  Indians  within  a 
limited  geographical  area  at  Fallon, 
Nevada.  Accordingly,  there  will  be  no 
jurisdictional  basis  for  the  CFR  Coiul  to 
affect  adversely  any  property  interest 
because  the  court's  jurisdiction  is 
limited  to  personal  jurisdiction  over 
Indians. 

Federalism  (Executive  Order  13132) 

In  accordance  with  Executive  Order 
13132,  this  rule  does  not  have 
significant  Federalism  effects.  A 
Federalism  assessment  is  not  required. 
This  rule  concerns  only  courts 
established  for  tribes  by  the  Federal 
Government  at  the  tribe's  request  and 
does  not  infringe  on  states'  judicial 
systems.  If  the  tribe  chooses,  they  can 
establish  their  own  judicial  system  apart 
from  any  State  or  local  government  in 
accordance  with  25  CFR  11.100(c). 

Civil  Justice  Reform  (Executive  Order 
12988) 

In  accordance  with  Executive  Order 
12988,  the  Office  of  the  Solicitor  has 
determined  that  this  rule  does  not 
unduly  burden  the  judicial  system  and 
meets  the  requiren^nts  of  sections  3(a) 
and  3(b)(2)  of  the  Order.  The  Solicitor 
analyzed  and  upheld  the  Department  of 
the  Interior's  authority  to  establish 
Courts  of  Indian  Offenses  in  a 
memorandum  dated  February  28, 1935. 
The  Solicitor  found  that  authority  to  rest 
principally  in  the  statutes  placing 
supervision  of  the  Indians  in  the 


Secretary  of  the  Interior,  25  U.S.C.  2  and 
9:  and  25  U.S.C.  13,  which  authorizes 
appropriations  for  "Indian  judges."  The 
United  States  Supreme  Court  recognized 
the  authority  of  the  Secretary  to 
promulgate  regulations  with  respect  to 
Courts  of  Indian  Offenses  in  United 
States  V.  Clapox.  35  F.  575  (D.  Ore. 
1888).  Part  11  also  requires  the 
establishment  of  an  appeals  court; 
hence,  the  judicial  system  defined  in 
Executive  Order  12988  does  not  involve 
this  judicial  process. 

Paperwork  Reduction  Act 

This  regidation  does  not  require  an 
.  information  collection  imder  the 
Paperwork  Reduction  Act.  The 
information  collection  is  not  covered  by 
an  existing  OMB  approval.  An  OMB 
form  83-1  has  not  been  prepared  and 
has  not  been  approved  by  the  Office  of 
Policy  Analysis.  No  information  is  being 
collected  as  a  result  of  this  court 
exercising  its  limited  criminal 
misdemeanor  jurisdiction  over  Indians 
within  the  exterior  boundaries  of  the 
Paiute-Shoshone  Indian  Tribe  of  the 
Fallon  Reservation  and  Colony. 

National  Environmental  Policy  Act 

We  have  analyzed  this  rule  in 
accordance  with  the  criteria  of  the 
National  Environmental  Policy  Act  and 
516  DM.  This  rule  does  not  constitute  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment.  An  environmental  impact 
statement/assessment  is  not  required. 
The  establishment  of  this  Court  of 
Indian  Offenses  conveys  personal 
jurisdiction  over  the  criminal 
misdemeanor  actions  of  Indians  within 
the  exterior  boundaries  of  the  Paiute- 
Shoshone  Indian  Tribe  of  the  Fallon 
Reservation  and  Colony  and  does  not 
have  any  impact  on  the  environment. 

Consultation  and  Coordination  with 
Indian  Tribal  Governments  (Executive 
Order  13175) 

Pursuant  to  Executive  Order  13175  of 
November  6,  2000,  "Consultation  and 
Coordination  with  Indian  Tribal 
Governments,"  we  have  evaluated 
potential  effects  on  federally  recognized 
Indian  tribes  and  have  determined  that 
there  are  no  potential  effects.  The 
amendment  to  25  CFR  11.100(a)  does 
not  apply  to  any  of  the  562  federally 
recognized  tribes,  except  the  Paiute- 
Shoshone  Indian  Tribe  of  the  Fallon 
Reservation  and  Colony.  The  tribe 
agreed  to  the  establishment  of  the 
provisional  Court  of  Indian  Offenses 
until  the  Secretary  determines  that 
enforcement  of  the  criminal  offenses 
contained  in  part  11  of  the  Code  of 
Federal  Regulations  is  no  longer 
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justified.  The  Department  of  the  Interior,    them  and  equipment  and  materials  on 

in  establishing  this  provisional  court,  is      or  in  them. 

fulfilling  its  trust  responsibility  and  [eq  13143.  64  FR  68273,  Dec.  6. 1999) 

between  the  Federal  Government  and  wluno  cooe  is(»-oi-o 

Indian  tribes.'  - 

List  of  Subjects  in  25  CFR  Part  11 

Courts,  Indians — law.  Law 
enforcement.  Penalties. 

For  the  reasons  stated  in  the 
preamble,  we  are  amending  part  11, 
chapter  I  of  title  25  of  the  Code  of 
Federal  Regulations,  as  set  forth  below. 


ENVIRONMEffTAL  PROTECTION 
AGENCY 


PART  11— LAW  AND  ORDER  ON 
INDIAN  RESERVATIONS 

1.  The  authority  citation  for  part  11 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  R.S.  463,  25  U.S.C. 
2;  R.S.  465,  25  U.S.C.  9;  42  Stat.  208,  25 
U.S.C.  13;  38  Stat.  586,  25  U.S.C.  200. 

2.  Section  11.100  is  amended  by 
adding  new  paragraph  {a)(15)  to  read  as 
follows: 

§  11 .1 00    Listing  of  Courts  of  Indian 
Offenses. 

(a)  *  *  * 

(15)  Paiute-Shoshone  Indian  Tribe  of 
the  Fallon  Reservation  and  Colony  (land 
in  trust  for  the  Paiute-Shoshone  Indian 
Tribe  of  the  Fallon  Reservation  and 
Colony). 


Dated:  September  13.  2002. 
Neai  A.  McCaleb, 

Assistant  Secretary — Indian  Affairs. 

[FR  Doc.  02-24241  Filed  9-23-02;  8:45  am) 

BILUNG  COOE  4310-4J-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  6 

Protection  and  Security  of  Veasels, 
HartMfs,  and  Waterfront  Facilities 

CFR  Correction 

In  Title  33  of  the  Code  of  Federal 
Regulations,  parts  1  to  124,  revised  as  of 
July  1,  2001,  §  6.01-4  is  corrected  to 
read  as  follows: 

§6.01-4    Waterfront  facility. 

Waterfront  facility.  "Waterfront 
facility,"  as  used  in  this  part,  means  all 
piers,  wharves,  docks,  or  similar 
structures  to  which  vessels  may  be 
secured  and  naval  yards,  stations,  and 
installations,  including  ranges;  areas  of 
land,  water,  or  land  and  water  imder 
and  in  immediate  proximity  to  them; 
buildings  on  them  or  contiguous  to 


40CFRPart9 

[FRL-7381-41 

OMB  Approvals  Under  the  Paperwork 
Reduction  Act;  Technical  Amendment 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTKW:  Final  rule. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA),  this 
technical  amendment  amends  the  table 
that  lists  the  Office  of  Management  and 
Budget  (OMB)  control  numbers  issued 
under  the  PRA  for  regulations  for  Motor 
Vehicle  Emission  and  Fuel  Economy 
Compliance. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  September  24,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  W.  Nash,  Certification  and 
Compliance  Division,  2565  Plymouth 
Road,  Ann  Arbor  MI  48103,  (734)  214- 
4412,  nasb.dick@epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA  is 
amending  the  table  of  currently 
approved  information  collection  request 
(ICR)  control  numbers  issued  by  OMB 
for  various  regulations.  The  amendment 
updates  the  table  to  list  those 
information  collection  requirements 
approved  by  OMB  on  July  18,  2002 
imder  control  niunber  2060-0104.  The 
affected  regulations  are  codified  at  40 
CFR  parts  85,  86  and  600.  EPA  will 
continue  to  present  OMB  control 
numbers  in  a  consolidated  table  format 
to  be  codified  in  40  CFR  part  9  of  the 
Agency's  regulations.  The  table  lists 
CFlf  citations  with  reporting, 
recordkeeping,  or  other  information 
collection  requirements,  and  the  current 
OMB  control  numbers.  This  listing  of 
the  OMB  control  numbers  and  their 
subsequent  codification  in  the  CFR 
satisfies  the  requirements  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.)  and  OMB's  implementing 
regulations  at  5  CFR  part  1320. 

This  ICR  was  previously  subject  to 
public  notice  and  comment  prior  to 
OMB  approval.  Due  to  the  technical 
nature  of  the  table,  EPA  finds  that 
further  notice  and  comment  is 
imnecessary.  As  a  result,  EPA  finds  that 
there  is  "good  cause"  imder  section 


553(b)(B)  of  the  Administrative 
Procedure  Act,  5  U.S.C.  553(b)(B),  to 
amend  this  table  without  prior  notice 
and  comment. 

I.  Administradve  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
is  therefore  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  In 
addition,  this  action  does  not  impose 
any  enforceable  duty,  contain  any 
unfunded  mandate,  or  impose  any 
significant  or  unique  impact  on  small 
governments  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4).  This  rule  also  does 
not  require  prior  consultation  with 
State,  local,  and  tribal  government 
officials  as  specified  by  Executive  Order 
12875  (58  FR  58093,  October  28, 1993) 
or  Executive  Order  13084  (63  FR  27655. 
May  10, 1998),  or  involve  special 
consideration  of  environmental  justice 
related  issues  as  required  by  Executive 
Order  12898  {59  FR  7629,  February  16. 
1994).  Because  this  action  is  not  subject 
to  notice-and-comment  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute,  it  is  not  subject  to 
the  regulatory  flexibility  provisions  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.).  This  rule  also  is  not  subject 
to  Executive  Order  13045  (62  FR  19885, 
April  23, 1997)  because  EPA  interprets 
Executive  Order  13045  as  applying  only 
to  those  regulatory  actions  that  are 
based  on  health  or  safety  risks,  such  that 
the  analysis  required  under  section  5- 
501  of  the  Order  has  the  potential  to 
influence  the  regulation.  This  rule  is  not 
subject  to  Executive  Order  13045 
because  it  does  not  establish  an 
environmental  standard  intended  to 
mitigate  health  or  safety  risks. 

Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Section  808  allows 
the  issuing  agency  to  make  a  good  cause 
finding  that  notice  and  public  procedure 
is  impracticable,  unnecessary  or 
contrary  to  the  public  interest.  This 
determination  must  be  supported  by  a 
brief  statement.  5  U.S.C.  808(2).  As 
stated  previously,  EPA  has  made  such  a 
good  cause  finding,  including  the 
reasons  therefor,  and  established  an 
effective  date  of  September  24,  2002. 
EPA  will  submit  a  report  containing  this 
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rule  and  other  required  information  to 
'the  U.S.  Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  the  rule  in  the  Federal 
Register.  This  action  is  not  a  "major 
rule"  as  defined  by  5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  9 

Environmental  protection.  Reporting 
and  recordkeeping  requirements. 

Dated:  September  6,  2002. 

Oscar  Morales, 

Director.  Collection  Strategies  Division,  Office 
of  Information  Collection. 

For  the  reasons  set  out  inthe 
preamble,  40  CFR  part  9  is  amended  as 
follows: 

PART  9— [AMENDED] 

1.  The  authority  citation  for  part  9 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  135  et  seq.,  136-136y: 
15  U.S.C.  2001,  2003.  2005.  2006.  2601-2671; 
21  U.S.C.  331j,  346a,  348;  31  U.S.C.  9701;  33 
U.S.C.  1251  et  seq..  1311,  1313d,  1314,  1318, 
1321,  1326,  1330.  1342,  1344,  1345(d)  and 
(e),  1361;  E.O.  11735.  38  FR  21243,  3  CFR, 
1971-1975  Comp.  p.  973;  42  U.S.C.  241. 
242b,  243,  246.  300f.  300g,  300g-l,  300g- 
2.300g-3,300g-4.  300g-5.  300g-6.  300J-1, 
300i-2,300j-3.  300i-4,  300J-9,  1857  et  seq.. 
6901-6992k,  7401-7671q,  7542.  9601-9657, 
11023.11048.  I 

2.  In  §  9.1  the  table  is  amended  by: 

a.  Removing  entries:  85.1503- 
85.1507:85. 1509-85.1510:85. 1511{b}- 
(d),  (f):  85.1511(b)(3):  85.1512:  85.1514- 
85.1515:  85.1703:  85.1705-85.1706:  and 
85.1901-85.1909  under  the  heading 
"Control  of  Air  Pollution  From  Motor 
Vehicles  and  Motor  Vehicle  Engine"; 
and  86.1112-87—86.1115-87  under  the 
heading  "Control  of  Air  Pollution  From 
New  and  In-Use  Motor  Vehicles  and 
New  and  In-Use  Motor  Vehicle  Engines: 
Certification  and  Test  Procedures": 

b.  Revising  entries:  86.604-84: 
86.607-84;  86.615-84:  86.1004-84: 
86.1005-90:  86.1007-84:  86.1106-87: 
86.1108-87:  86.1110-87:  86.1705: 
86.1707:  86.1712:  86.1721:  86.1723:  and 
86.1734  under  the  heading  "Control  of 
Air  Pollution  From  New  and  In-Use 
Motor  Vehicles  and  New  and  In-Use 
Motor  Vehicle  Engines  Certification  and 
Test  Procedures."  and 

c.  Adding  new  entries  in  numerical 
order  under  the  headings  "Control  of 
Air  Pollution  From  Motor  Vehicles  and 
Motor  Vehicle  Engines,"  "Control  of  Air 
Pollution  From  New  and  In-Use  Motor 
Vehicles  and  New  and  In-Use  Motor 
Vehicle  Engines:  Certification  and  Test 
Procedures, '  and  "Fuel  Economy  of 
Motor  Vehicles"  to  read  as  follows: 


§  9.1    0MB  approvals  under  ttie  Paperwork 
Reduction  Act 


40  CFR  citation 


0MB 

control 

No. 


Control  of  Air  Pollution  Prom  Motor 
Vehicles  and  Motor  Vehicle  Engines 


85.1504 
85.1505 
85.1507 
85.1508 
85.1509 
85.1511 
85.1512 
85.1514 
85.1705 
85.1706 
85.1708 
85.1712 
85.1802 
85.1803 
85.1806 
85.1903 
85.1904 
85.1905 
85.1906  . 

85.1908  . 

85.1909  . 


85.2208 


Control  of  Air  Pollution  From  New  and  In- 
Use  Motor  Vehicles  and  New  and  In-Use 
Motor  Vehicle  Engines:  Certification  and 
Test  Procedures 


86.107-98 
86.113-03 
86.113-07 
86.155-98 
86.603-98 
86.604-84 

* 

86.605-98 

* 

86.607-84 
86.609-98  . 
86.612-97  . 


2060-0104 

* 

2060-0104 
2060-0104 

* 

2060-0104 

* 

2060-0104 

* 

2060-0104 
2060-0104 

* 

2060-0104 


40  CFR  citation 


86.615-64 


86.908-01 
86.909-93 


2060-0104 
2060-0104 
2060-0104 
2060-0104 
2060-0104 
2060-0104 
2060-0104 
2060-0104 
2060-0104 
2060-0104 
2060-0104 
2060-0104 
2060-0104 
2060-0104 
2060-0104 
2060-0104 
2060-0104 
2060-0104 
2060-0104 
2060-0104 
2060-0104 


2060-0104 


86.1003-97  ... 
86.1003-2001 
86.1004-84  .... 
86.1005-90  .... 


86.1007-84  ... 

^  *  • 

86.1009-2001 

•  • 

86.1012-97  .... 


86.1106-87 
86.1107-87 
86.1108-87 
86.1110-67 


86.1113-87 
86.1114-87 


86.1705 
86.1707 


86.1712 


86.1721 
86.1723 


86.1734 


86.1805-01 
86.1805-04 
86.1806-01 
86.1806-05 
86.1809-01 
86.1811-01 
86.1811-04 
86.1817-05 
86.1817-08 
86.1823-01 
86.1826-01 
86.1829-01 
86.1839-01 
86.1840-01 
86.1842-01 


86.1845-01 
2060-0104     86.1845-05 


2060-0104     86.1862-04 


0MB 

control 

No. 


2060-0104 


2060-0104 
2060-0104 


2060-0104 
2060-0104 
2060-0104 
2060-0104 


2060-0104 
2060-0104 
2060-0104 


2060-0104 
2060-0104 
2060-0104 
2060-0104 


2060-0104 
2060-0104 


2060-0104 
2060-0104 


2060-0104 


2060-0104 
2060-0104 


2060-0104 


2060-0104 
2060-0104 
2060-0104 
2060-0104 
2060-0104 
2060-0104 
2060-0104 
2060-0104 
2060-0104 
2060-0104 
2060-0104 
2060-0104 
2060-0104 
2060-0104 
2060-0104 


2060-0104 
2060-0104 


2060-0104 
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40  CFR  citation 


0MB 

control 

No. 


Fuel  Economy  of  Motor  Vehicles 

600.005-87 2060-0104 

,  •              •              •  •              • 

600.006-69 2060-0104 

•  •              •  •              * 
600.208-93 206(W)104 

•  •  •  •  • 

600.207-93 2060-0104 

•  •              •  •  • 
600.305-77 2060-0104 

***** 

600.307-95  2060-0104 

•  •               •  •  • 
600.310-86 2060-0104 

***** 

600.313-01  2060-0104 

•  •*'•• 
600.314-01  2060-0104 

•  •               •  *  * 
600.510-93 2060-0104 


[FR  Doc.  02-24229  Filed  9-23-02;  8:45  am) 

BILLING  COOE  GS6O-50-I; 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[KY 134  A  KY 136— 200235<a);  FRL-7381- 
2] 

Approval  and  Promulgation  of 
Implementation  Plans  for  Kentucky: 
Vehicle  Emissions  Control  Programs 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMAItY:  The  EPA  is  approving 
revisions  to  the  State  Implementation 
Plan  (SIP)  of  the  Commonwealth  of 
Kentucky  amending  Kentucky  rules  401 
KAR  65:001  and  401  KAR  65:010.  These 
changes  affect  military  personnel  with 
vehicles  required  to  undergo  vehicle 
emissions  tests.  The  EPA  also  proposes 
to  approve  into  the  Kentucky  SIP 
revisions  to  the  Air  Pollution  Control 
District  of  Jefferson  County's  regulations 
8.01  and  8.02,  which  affect  vehicle 
emission  test  centers  and  owners  of 
certain  vehicles  registered  in  the 
County. 


DATES:  This  direct  final  rule  is  effective 
November  25,  2002  without  further 
notice,  unless  EPA  receives  adverse 
comment  by  October  24,  2002.  If 
adverse  comment  is  received,  EPA  will 
publish  a  timely  withdrawal  of  the 
direct  final  rule  in  the  Federal  Register 
and  inform  the  public  that  the  rule  will 
not  take  effect. 

ADDRESSES:  All  comments  should  be 
addressed  to:  Michele  Notarianni,  Air 
Planning  Branch,  U.S.  Environmental 
Protection  Agency  Region  4,  61  Forsyth 
Street,  SW.,  Atlanta,  Georgia  30303- 
8960.  (404/562-9031  (phone)  or 
notariannj./nic/ie7e@epa.gov  (e-mail).) 

Copies  of  the  Commonwealth's 
submittal  are  available  at  the  following 
addresses  for  inspection  during  normal 
business  hours: 

Environmental  Protection  Agency, 
Region  4,  Air  Planning  Branch,  61 
Forsyth  Street,  SW.,  Atlanta,  Georgia 
30303-6960.  (Michele  Notarianni, 
404/562-9031, 
notarianni.michele@epa.gov) 
Commonwealth  of  Kentucky,  Division 
for  Air  Quality,  803  Schenkel  Lane, 
Frankfort,  Kentucky  40601-1403. 
(502/573-3382) 
Air  Pollution  Control  District  of 
Jefferson  County,  850  Barrett 
Avenue — Suite  200,  Louisville, 
Kentucky  40204.  (502/574-6000) 
FOR  FURTHER  INFORMATION  CONTACT: 
Michele  Notarianni  at  address  listed 
above  or  404-562-9031  (phone)  or 
notarianni.njjc/ie/e@epa.gov  (e-mail). 
SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Today's  Action 

II.  Final  Action 

III.  Administrative  Requirements 

I.  Today's  Action 

The  EPA  is  approving  revisions  to 
rules  401  KAR  65:001,  "Definitions  for 
401  KAR  Chapter  65",  and  401  KAR 
65:010,  "Vehicle  emission  control 
programs",  into  the  Kentucky  SIP.  The 
Kentucky  Natural  Resources  and 
Environmental  Protection  Cabinet 
submitted  these  revisions  to  EPA  on 
September  5,  2001.  The  revisions 
establish  guidelines  for  a  fee  exemption 
for  vehicles  belonging  to  military 
personnel  during  the  applicable  testing 
period,  move  the  definitions  for 
Kentucky's  vehicle  emissions  control 
programs  from  401  KAR  65:010  into  401 
KAR  65:001,  and  make  administrative 
clarifications  to  the  definitions  in  401 
KAR  65:001.  The  effect  of  this  action  is 
that  military  personnel  who  reside  in 
vehicle  testing  program  areas  will  not 
have  to  pay  the  exemption  certificate  fee 
when  their  vehicle  is  outside  the 
program  area  during  the  required  testing 


period.  Vehicle  testing  programs  in 
Kentucky  exist  in  those  areas  which  are 
designated  one-hour  ozone 
nonattainment  (except  marginal)  areas 
or  attainment  areas  that  were  previously 
designated  nonattaiiunent  for  the  one- 
hour  national  ambient  air  quality 
standard  and  continue  to  operate  a 
testing  program  to  maintain  attainment 
status  or  to  meet  other  applicable 
mandates. 

The  EPA  is  also  approving  into  the 
Kentucky  SIP  revisions  to  the  Air 
Pollution  Control  District  of  Jefferson 
Coimty's  regulations  8.01,  "Mobile 
Source  Emissions  Control 
Requirements,"  and  8.02,  "Vehicle 
Emissions  Testing  Procedure."  The 
Kentucky  Natural  Resources  and 
Environmental  Protection  Cabinet 
submitted  these  revisions  to  EPA  on 
January  24,  2002.  These  revisions 
include  specific  procedures  for  on-board 
diagnostics  (OBD)  testing  and  delay  the 
implementation  start  date  for  OBD 
testing  from  the  January  1,  2001,  date 
currently  in  the  Kentucky  SIP  imtil 
January  1,  2002.  The  new  test 
procedures  apply  to  model  year  1996 
and  newer,  light-duty  vehicles  and      « 
trucks  and  to  model  year  1997  and 
newer,  light-duty  diesel  vehicles  and 
trucks  manufactured  with  certified  OBD 
systems.  The  OBD  test  would  replace 
the  ciurent  tailpipe  test  emissions  test, 
evaporative  system  test,  and  equipment 
visual  inspection  for  these  newer 
vehicles.  As  specifically  provided  for 
under  the  rules,  the  start  date  for  OBD 
testing  was  delayed  to  July  1,  2002. 

n.  Final  Actipn 

EPA  is  approving  into  the  Kentucky 
SIP  revisions  to  Rules  401  KAR  65:001 
and  401  KAR  65:010,  and  Air  Pollution 
Control  District  of  Jefferson  County 
Regulations  8.01  and  8.02,  because  they 
are  consistent  with  the  requirements  of 
the  Clean  Air  Act  and  EPA  policy. 

EPA  is  approving  the  aforementioned 
changes  to  the  SIP.  The  EPA  is 
publishing  this  rule  without  prior 
proposal  because  the  Agency  views  this 
as  a  noncontroversial  submittal  and 
anticipates  no  adverse  comments. 
However,  in  the  proposed  niles  section 
of  this  Federal  Register  publication, 
EPA  is  publishing  a  separate  document 
that  will  serve  as  the  proposal  to 
approve  the  SIP  revision  should  adverse 
comments  be  filed.  This  rule  will  be 
effective  November  25,  2002  without 
fiuther  notice  unless  the  Agency 
receives  adverse  comments  by  October 
24,  2002. 

If  the  EPA  receives  such  comments, 
then  EPA  will  publish  a  document 
withdrawing  the  final  rule  and 
informing  the  public  that  the  rule  will 
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not  take  effect.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period. 
Parties  interested  in  commenting  should 
do  so  at  this  time.  If  no  such  comments 
are  received,  the  public  is  advised  that 
this  rule  will  be  effective  on  November 
25,  2002  and  no  further  action  will  be 
taken  on  the  proposed  rule.  Please  note 
that  if  we  receive  adverse  comment  on 
an  amendment,  paragraph,  or  section  of 
this  rule  and  if  that  provision  may  be 
severed  fitim  the  remainder  of  the  rule, 
we  may  adopt  as  final  those  provisions 
of  the  rule  that  are  not  the  subject  of  an 
adverse  comment. 

m.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
^   that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 


implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23, 1997), 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Roister.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 


This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeds  for  the 
appropriate  circuit  by  November  25, 
2002.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
reviewLnor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Carbon  monoxide, 
Intergovernmental  relations,  Nitrogen 
dioxide.  Ozone,  Particulate  matter, 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Dated:  September  5,  2002. 
A.  Stanley  Meiburg, 

Acting  Regionai  Administrator.  Region  4. 

Part  52  of  chapter  I,  title  40,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42.U.S.C.  7401  et  seq. 

Subpart  S— Kentucky 

2.  Section  52.920  paragraph  (c)  is 
amended: 

a.  Under  Table  "EPA— APPROVED  - 
KENTUCKY  REGULATIONS  FOR 
KENTUCKY",  Chapter  65,  by  revising 
the  entries  for  401  KAR  65:001  and  401 
KAR  65:010. 

b.  Under  "EPA— APPROVED 
JEFFERSON  COUNTY  REGULATIONS 
FOR  KENTUCKY",  Reg  8,  by  revising     • 
the  entries  for  8.01  and  8.02. 

The  revisions  read  as  follows: 

§52.920    Identification  of  plan. 

*        »        *        •        • 

(c)  *  *  * 


EPA— Approved  Kentucky  Regulations  for  Kentucky 


Regulation 


Title/sut)ject 


Stale 

effective 

date 


EPA  approval  date         Federal  Register  notioe 
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EPA— Approved  Kentucky  Regulations  for  Kentucky— Continued 


Regulation 


Title/subject 


State 

effective 

date 


EPA  approval  date         Federal  Register  notice 


Chapter  65    Mobile  Source  Related  Emiasion* 


401  KAR,  65:001 Definitions  for  401 .  KAR  Chapter  65 


8/15/01    September  24.  2002 [Insert  FR  page  citation] 


401  KAR,  65:010 Vehide  emission  control  programs 


8/15/01     September  24.  2002 [Insert  FR  page  citation] 


EPA— APPROVED  JEFFERSON  COUNTY  REGULATIONS  FOR  KENTUCKY 


Regulation 


Title/subiect^ 


feSvedate         ^^^  approval  date         Federal  Register  notice 


Reg  8 


Mobile  Source  Emisaione  Control 


8.01  Mobile  Source  Emissions  Control  Requirements 

8.02 Vehicle  Emissions  Testing  Procedure  


11/21/01    September  24,  2002 [Insert  FR  page  citation] 

1 1/21/01    September  24.  2002 [Insert  FR  page  dtabonj 


[FR  Doc.  02-24091  Filed  9-23-02;  8:45  am] 
BILUNG  CODE  6S6fr.«0-P 

ENVIRONMENTAL  PROTECTION     . 
AGENCY 

40  CFR  Part  63 

[FRL-7382-4] 
BIN  2060-AE78 

National  Emission  Standards  for 
Hazardous  Air  Poliutants  for 
Secondary  Aluminum  Production 

agency:  Environmental  Protection 

Agency  (EPA). 

ACnON:  Final  rule;  amendments. 

SUMMARY:  On  June  14,  2002,  the  EPA 
promulgated  amendments  to  the 
national  emission  standards  for 
secondary  aluminum  production  as  a 
direct  final  rule  along  with  a  parallel 
proposal  to  be  used  as  a  basis  for  final 
action  in  the  event  we  received  any 
adverse  comments.  On  August  13,  2002, 
we  withdrew  the  direct  final  rule 
amendments  because  one  commenter 
submitted  adverse  comments  on  certain 
amendments.  This  action  promulgates 
final  amendments  to  the  national 
emission  standards  for  secondary 
alimiiniun  production  based  on  the  June 
14,  2002  proposal  which  accompanied 
the  direct  final  rule. 
EFFECTIVE  DATE:  November  25,  2002. 


ADDRESSES:  Docket  A-2002-05, 
containing  supporting  information  used 
in  developing  these  final  rule 
amendments,  is  available  for  public 
inspection  and  copying  between  8:30 
a.m.  to  5:30  p.m.,  Monday  through 
Friday,  excluding  Federal  holidays,  at 
the  following  address:  U.S.  EPA,  Air 
and  Radiation  Docket  and  Information 
Center,  Room  B-108, 1301  Constitution 
Avenue,  NW..  Washington.  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  Schaefer.  U.S.  EPA,  Minerals  and 
Inorganic  Chemicals  Group  {C504-05), 
Emission  Standards  Division,  Office  of 
Air  Quality  Planning  and  Standards, 
Research  Triangle  Park,  North  Carolina 
27711,  telephone  number  (919)  541- 
0296,  facsimile  number  (919)  541-5600, 
electronic  mail  address: 
schaefer.john@epa.gov. 

SUPPLEMENTARY  INFORMATK>N:  Docket. 
The  docket  is  an  organized  and 
complete  file  of  the  administrative 
record  compiled  by  EPA  in  the 
development  of  these  final  nUe 
amendments.  The  docket  is  a  dynamic 
file  because  material  is  added 
throughout  the  rulemaking  process.  The 
docketing  system  is  intended  to  allow 
members  of  the  public  and  industries 
involved  to  readily  identify  and  locate 
documents  so  they  can  effectively 
participate  in  the  rulemaking  process. 
Along  with  the  proposed  and 
promulgated  rules  and  their  preambles, 
the  contents  of  the  docket  will  serve  as 
the  record  in  the  case  of  judicial  review. 


Other  material  related  to  this 
rulemaking  is  available  for  review  in  the 
docket  or  copies  may  be  mailed  on 
request  from  the  Air  Docket  by  calling 
(202)  260-7548.  A  reasonable  fee  may 
be  charged  for  copying  docket  materials. 

World  Wide  Web  (WWW}.  In  addition 
to  being  available  in  the  docket,  an 
electronic  copy  of  this  action  will  also 
be  available  through  the  WWW. 
Following  signature,  a  copy  of  this 

action  will  be  posted  on  EPA's 

Technology  Transfer  Network  (TTN) 
policy  and  guidance  page  for  newly 
proposed  or  promulgated  rules:  http:// 
www.epa.gov/ttn/oarpg.  The  TTN  at 
EPA's  web  site  provides  information 
and  technology  exchange  in  various 
areas  of  air  pollution  control.  If  more 
information  regarding  the  TTN  is 
needed,  call  the  TTN  help  line  at  (919) 
541-5384. 

Judicial  Review.  Under  section 
307(b)(1)  of  the  Clean  Air  Act  (CAA), 
judicial  review  of  these  final  rule 
amendments  is  available  only  by  filing 
a  petition  for  review  in  the  U.S.  Court 
of  Appeals  for  the  District  of  Columbia 
Circuit  by  November  25,  2002.  Under 
section  307(d)(7)(B)  of  the  CAA,  only  an 
objection  to  these  final  rule 
amendments  that  was  raised  with 
reasonable  specificity  during  the  period 
for  public  comment  can  be  raised  during 
judicial  review.  Moreover,  under  section 
307(b)(2)  of  the  CAA.  the  requirements 
established  by  these  final  rule 
amendments  may  not  be  challenged 
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separately  in  any  civil  or  criminal 
proceedings  brought  by  the  EPA  to 
enforce  these  requirements. 

Regulated  Entities.  Entities  potentially 
regulated  by  this  action  are  secondary 
aluminum  production  facilities 
(including  those  collocated  at  primary 
aluminum  production  facilities)  using 
clean  charge,  post-consumer  scrap, 


aluminum  scrap,  ingots,  foundry 
returns,  dross,  or  molten  metal  as  the 
raw  material,  and  performing  one  or 
more  of  the  following  processes: 
aluminum  scrap  shredding,  scrap 
drying/delacquering/decoating,  thermal  - 
chip  drying,  furnace  operations  (i.e., 
melting,  holding,  refining,  fluxing,  or 
alloying),  in-line  fluxing,  or  dross 


cooling.  Affected  sources  at  facilities 
that  are  major  sources  of  HAP  are 
regulated  under  the  final  nde.  In 
addition,  emissions  of  dioxins  and 
furans  from  affected  sources  at  facilities 
that  are  area  sources  of  hazardous  air 
pollutants  are  also  regulated.  Regulated 
categories  and  entities  include: 


Category 

NAICS  code 

SIC  Code 

Examples  of  regulated  entities 

, 

Industry 

State/local/tribal  gove 

mments 

331314 

331312 
331315 
331316 
331319 
331521 
331524 

3341 

3334 

3354 
3355 
3363 
3365 

Secondary  smelting  and  alloying  of  aluminum  facilities. 
Secondary  aluminum' production  facility  affected  sources  tfiat 

cated  at: 
Primary  aluminum  production  facilities. 
Aluminum  sheet,  plate,  and  foil  manufacturing  facilities. 
Aluminum  extmded  product  manufacturing  facilities. 
Otf)er  aluminum  rolling  and  drawing  facilities. 
Aluminum  die  casting  facilities. 
Aluminum  foundry  facilities. 
Not  affected. 
Not  affected. 

are  collo- 

Federal  government 

- 

- 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  that  the  Agency  is 
now  aware  could  potentially  be 
regulated  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  regulated.  To  determine  whether 
your  facility  is  regidated  by  this  action, 
you  should  carefully  examine  the 
applicability  criteria  in  §63.1500  of  the 
rule.  If  you  have  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  contact 
person  listed  in  the  preceding  FOR 
FURTHER  INFORMATION  CONTACT  section. 

Outline.  The  following  outline  is 
provided  to  aid  in  reading  this  preamble 
to  these  final  rule  amendments. 

I.  Background 

n.  Response  to  Comments  on  Amendments  to 

the  NESHAP  for  Secondary  Aluminum 

Production 
in.  Administrative  Requirements 

A.  Executive  Order  12866,  Regulatory 
Planning  and  Review 

B.  Executive  Order  13132,  Federalism 

C.  Executive  Order  13175,  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

D.  Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks 

E.  Executive  Order  13211,  Actions 
Concerning  Regulations  that 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

F.  Unfunded  Mandates  Reform  Act  of  1995 

G.  Regulatory  Flexibility  Act  (RFA),  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Act  of  1996 
(SBREFA),  5  U.S.C.  601  et  seq. 

H.  Paperwork  Reduction  Act 

I.  National  Technology  Transfer  and- 

Advancement  Act  of  1995 
J.  Congressional  Review  Act 


I.  Background 

On  March  23,  2000,  we  promulgated 
the  national  emission  standards  for 
hazardous  air  pollutants  (NESHAP]  for 
secondary  aluminum  production  (40 
CFR  63,  subpart  RRR)  at  63  FR  15710. 
These  standards  were  established  under 
the  authority  of  section  112(d)  of  the 
CAA  to  reduce  emissions  of  hazardous 
air  pollutants  (HAP)  from  major  and 
area  sources. 

After  promulgation  of  the  NESHAP 
for  secondary  aluminiun  production, 
two  petitions  for  judicial  review  of  the 
standard  were  filed  in  the  D.C.  Circuit 
Court  of  Appeals.  The  first  of  these 
petitions  was  filed  by  the  American 
Foimdrymen's  Society,  the  North 
American  Die  Casting  Association,  and 
the  Non-Ferrous  Foimders'  Society. 
American  Foundrymen's  Society  v.  U.S. 
Environmental  Protection  Agency,  Civ. 
No  00-1208  (D.C.  Cir.).  A  second 
petition  for  judicial  review  was  filed  by 
the  Aluminum  Association.  The 
Aluminum  Association  v.  U.S. 
Environmental  Protection  Agency,  No. 
00-1211  (D.C.  Cir.).  There  was  no     - 
significant  overlap  in  the  issues 
presented  by  the  two  petitions,  euid  the 
cases  have  never  been  consolidated. 
However,  we  did  enter  into  separate 
settlement  discussions  with  the 
petitioners  in  each  case. 

The  Foundrymen  's  case  presented 
issues  concerning  the  applicability  of 
subpart  RRR  to  aluminum  die  casters 
and  aluminum  foundries  which  were 
first  considered  during  the  initial 
rulemaking.  Because  aluminum  die 
casters  and  foundries  sometimes 
conduct  the  same  type  of  operations  as 
other  secondary  aluminimi  producers, 
we  originally  intended  to  apply  the 


standards  to  these  facilities,  but  only  in 
those  instances  when  they  conduct  such 
operations.  However,  representatives  of 
the  affected  facilities  argued  that  they 
should  not  be  considered  to  be 
secondary  aluminimi  producers  and 
should  be  wholly  exempt  from  the  rule. 
During  the  rulemaking,  we  decided  to 
permit  die  casters  and  foimdries  to  melt 
contaminated  internal  scrap  without 
being  considered  to  be  secondary 
aluminum  producers,  but  their 
representatives  insisted  that  too  many 
facilities  would  still  be  subject  to  the 
rule.  At  the  time  of  promidgation  of  the 
standards,  in  response  to  a  request  by 
the  die  casters  and  foundries,  we 
announced  we  would  withdraw  the 
standards  as  applied  to  die  casters  and 
foundries  and  develop  separate 
maximum  achievable  control 
technology  (MACT)  standards  for  those 
facilities. 

After  the  Foundrymen 's  case  was 
filed,  we  negotiated  an  initial  settlement 
agreement  in  that  case  which 
established  a  process  to  effectuate  our 
commitment  to  develop  new  MACT 
standards.  In  that  first  settlement,  EPA 
agreed  that  it  would  stay  the  current 
standard  for  those  facilities,  collect 
comprehensive  data  to  support  alternate 
standards,  and  promulgate  alternate 
standards.  We  then  published  a 
proposal  to  stay  the  standards  and  an 
advance  notice  of  proposed  rulemaking 
(ANPR)  concerning  new  standards. 
However,  during  the  process  of 
preparing  for  information  collection,  the 
petitioners  concluded  that  the  present 
rule  was  not  as  sweeping  in 
applicability  as  they  had  feared,  and  the 
parties  then  agreed  to  explore  an 
alternate  approach  to  settlement  based 
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on  clarifications  of  the  current 
standards. 

We  subsequently  reached  agreement 
with  the  Foundrymen's  petitioners  on  a 
new  settlement.  Pursuant  to  that 
settlement,  we  agreed  to  propose 
changes  in  the  applicability  of  the 
present  standards  which  woiUd  permit 
customer  returns  without  solid  paints  or 
coatings  to  be  treated  like  internal  scrap, 
and  woiUd  permit  facilities  operated  by 
the  same  company  at  different  locations 
to  be  aggregated  for  purposes  of 
determining  what  is  internal  scrap. 
Those  revisions  were  addressed  in  a 
separate  proposed  rule  (67FR41125, 
June  14.  2002). 

In  the  Foundrymen's  settlement,  we 
also  agreed  to  defer  the  compliance  date 
for  new  sources  constructed  or 
reconstructed  at  existing  aluminum  die 
casters,  aliuninum  foundries,  and 
aluminiun  extruders  imtil  the 
compliance  date  for  existing  sources  so 
that  the  related  rulemaking  on  general 
applicability  issues  could  be  completed 
first.  This  element  of  that  settlement  is 
the  only  one  which  is  implemented  by 
this  final  rule. 

As  required  by  section  113(g)  of  the 
CAA,  we  provided  notice  and  an 
opportunity  for  comment  concerning 
the  Foundrymen's  settlement  (67  FR 
9972,  March  5,  2002).  We  received  three 
adverse  comments  on  the  settlement, 
although  none  of  the  comments 
addressed  the  only  element  in  the 
settlement  which  is  implemented  by 
this  final  rule.  After  reviewing  the 
comments,  we  decided  to  proceed  with 
settlement.  A  copy  of  the  comments  and 
our  responses  to  them  is  available  in  the 
docket  for  this  rule. 

In  separate  discussions,  we  also 
agreed  on  a  settlement  of  the  Aluminum 
Association  case.  That  settlement 
required  that  we  propose  a  number  of 
substantive  clarifications  and  revisions 
of  the  standards.  The  substantive 
changes  have  been  addressed  in  the 
same  separate  proposed  rule  as  the 
applicability  changes  for  aliuninum  die 
casters  and  foundries.  The  Aluminum 
Association  settlement  also  required 
that  we  propose  to  clarify  and  simplify 
the  compliance  dates  for  the  standards 
and  to  defer  certain  early  compliance 
obligations  until  after  the  substantive 
rulemaking  can  be  completed.  The 
compliance  issues  are  addressed  by 
amendments  in  this  final  rule. 

Pursuant  to  CAA  section  113(g),  we 
also  provided  notice  and  an  opportunity 
for  public  comment  concerning  the 
Aluminum  Association  settlement  (67 
FR  16374,  April  5,  2002).  We  received 
one  adverse  comment  concerning  that 
settlement.  After  reviewing  that 
comment,  we  decided  to  proceed  with 


settlement.  A  copy  of  that  comment  and 
our  response  to  it  is  available  in  the 
docket  for  this  rule. 

We  originally  published  the 
amendments  adopted  by  this  final  rule 
as  a  direct  final  rule  (67  FR  41118,  June 
14,  2002).  The  mtent  of  these 
amendments  is  to  eliminate  confusion 
and  to  clarify  various  compliance  dates 
in  the  promulgated  standard,  to 
encourage  early  performance  tests,  and 
to  permit  some  basic  applicability 
questions  for  aluminum  die  casters, 
foundries,  and  extruders  to  be  resolved 
before  the  compliance  date  for  new 
sources  constructed  or  reconstructed  at 
existing  facilities.  Therefore,  we  decided 
to  utilize  a  direct  final  rule  so  that  these 
changes  could  become  effective  as 
quickly  as  possible. 

Along  with  the  direct  final  rule,  we 
published  a  proposed  rule  to  serve  as 
the  basis  for  final  action  in  the  event 
that  we  received  any  adverse  comment 
on  the  proposed  rule.  We  received  a 
letter  from  one  commenter  expressing 
opposition  to  six  of  the  amendments  in 
the  direct  final  rule.  We  also  received  a 
letter  from  another  commenter 
expressing  support  for  all  of  the 
amendments  in  the  direct  final  rule. 
Because  of  the  receipt  of  adverse 
comment,  we  published  a  notice 
withdrawing  the  direct  final  rule  at  63 
FR  52616.  In  view  of  the  relationship 
between  those  amendments  concerning 
which  we  received  adverse  comment 
and  some  of  the  remaining  amendments, 
and  to  avoid  the  possibility  of  confusion 
resulting  frt)m  partial  adoption  of  the 
amendments,  we  decided  to  withdraw 
all  amendments  contained  in  the  direct 
final  rule.  Today's  final  rula 
amendments  serve  as  our  final 
administrative  action  concerning  all  of 
the  amendments  set  forth  in  the  direct 
final  rule  and  parallel  proposal. 

n.  Response  to  Comments  on 
Amendments  to  the  NESHAP  for 
Secondary  Aluminum  Production 

We  received  one  letter  in  which  a 
commenter  expressed  opposition  to  six 
specific  amendments  set  forth  in  the 
direct  final  rule.  Our  responses  to  these 
adverse  comments  are  set  forth  below. 
We  also  received  one  other  letter 
expressing  support  for  all  of  the 
amendments  in  the  direct  final  rule. 
Both  letters  are  available  in  the  docket. 

One  of  the  commenters  opposed  the 
proposed  new  40  CFR  63.1501(c),  which 
would  defer  the  compliance  date  for 
affected  sources  which  are  constructed 
or  reconstructed  at  an  existing 
aluminum  die  casting  facility,  ' 
aluminum  foundry,  or  aluminum 
extruder,  and  which  meet  the  current 
applicability  criteria  for  the  secondary 


aluminum  standards,  until  March  24, 
2003  (the  compliance  date  for  existing 
sources)  or  startup,  whichever  is  later. 
The  commenter  stated  that  these  sources 
are  able  to  achieve  compliance  with 
MACT  as  originally  promulgated,  that 
any  major  sources  excluded  from  the 
source  category  will  still  be  required  to 
achieve  a  MACT  level  of  control,  and 
that,  if  EPA  later  promulgates  less 
stringent  standards  for  these  sources, 
they  will  be  permitted  to  demonstrate 
compliance  with  those  standards. 

We  believe  that  the  commenter 
misconstrued  the  very  narrow  purpose 
of  this  provision.  We  proposed  in  a 
separate  rulemaking  at  63  FR  41118  to 
make  some  modest  adjustments  in  the 
applicability  criteria  for  aluminum  die 
casting  facilities,  aluminum  foundries, 
and  aluminum  extruders.  Those 
proposed  applicability  changes  would 
permit  customer  returns  without  any 
solid  paints  or  coatings  to  be  treated  like 
internal  scrap  and  would  permit 
facilities  operated  by  the  same  company 
at  different  locations  to  be  aggregated  for 
purposes  of  determining  what  is 
internal  scrap  in  determining  which 
facilities  are  subject  to  the  standards. 
The  only  purpose  of  the  amendment  in 
40  CFR  63.1501(c)  is  to  defer  the 
compliance  date  for  affected  sources 
which  are  constructed  or  reconstructed 
at  existing  facilities  until  after  the  scope 
of  the  applicability  criteria  has  been 
clearly  resolved.  We  do  not  think  it  is 
reasonable  to  require  sources  which 
may  no  longer  be  covered  by  the 
applicability  criteria  after  we  complete 
action  on  the  other  rule  proposed  at  63 
FR  41125  to  undertake  compliance 
activities  during  this  brief  interim 
period.  If  the  newly  constructed  or 
reconstructed  sources  remain  within  the 
applicability  criteria  after  the  separate 
rulemaking  has  been  concluded,  such 
sources  will  be  subject  to  the  same 
substantive  control  requirements. 

The  same  commenter  also  expressed 
opposition  to  the  proposed  amendments 
to  §  63.1505(c),  (d),  (e),  (f),  and  (k)  that 
would  change  the  compliance  date  for 
certain  existing  sources  to  a  single 
certain  date,  rather  than  requiring 
compliance  to  begin  immediately  after  a 
successful  performance  test.  The 
commenter  opposed  the  changes 
because  they  would  permit  fecilities  to 
shut  down  control  devices  even  though 
they  have  demonstrated  the  capacity  to 
meet  the  standards. 

While  we  understand  the  concern  that 
reductions  in  HAP  emissions  may  be 
deferred  by  affected  facilities,  the 
commenter  has  not  addressed  the 
reasons  why  we  decided  it  is  necessary 
to  make  these  changes.  The  change  to  a 
single  definite  compliance  date  for 
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certain  existing  sources  is  an  integral 
part  of  a  larger  set  of  changes  which  are 
intended  to  resolve  confusion  and 
facilitate  rational  planning  for 
compliance  at  the  affected  facilities.  In 
particular,  the  existing  rule  is  confusing 
because  a  facility  could  be  unable  to 
finalize  its  required  operation, 
maintenance,  and  monitoring  (OM&M) 
plan  until  after  completing,  and  then 
evaluating  the  results,  of  an  initial 
performance  test.  The  existing  rule 
could  also  discourage  facilities  from 
conducting  early  performance  tests, 
even  though  such  early  tests  could 
facilitate  identification  and  correction  of 
problems  before  the  compliance  date. 

We  did  not  receive  adverse  comment 
on  any  of  the  other  amendments 
previously  set  forth  in  the  direct  final 
rule.  However,  we  decided  to  withdraw 
all  of  the  amendments,  in  view  of  the 
relationship  between  the  amendments 
concerning  which  we  received  adverse 
comment  and  some  of  the  remaining 
amendments,  and  the  potential  for 
confusion  which  would  be  associated 
with  partial  promulgation.  In  today's 
action,  we  have  decided  to  adopt  all  of 
the  amendments  as  proposed.  We 
hereby  incorporate  by  reference  the 
explanation  we  previously  provided  for 
those  amendments  on  which  no  adverse 
comment  was  received. 

m.  Administrative  Requirements 

A.  Executive  Order  12866.  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
5173,  October  4, 1993).  the  EPA  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
Office  of  Management  and  Budget 
(OMB)  review  and  the  requirements  of 
the  Executive  Order.  The  Executive 
Order  defines  "significant  regulatory 
action"  as  one  that  is  likely  to  result  in 
standards  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  SlOO  million  or  more  or 
adversely  affect,  in  a  material  way,  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  puUic  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlement,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 


Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  these  amendments  do  not  constitute 
a  "significant  regulatory  action"  because 
they  do  not  meet  any  of  the  above 
criteria.  Consequently,  this  action  was 
not  submitted  to  OMB  for  review  under 
Executive  Order  12866. 

B.  Executive  Order  13132,  Federalism 

Executive  Order  13132,  entitled 
"Federalism"  {64  FR  43255,  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

These  final  rule  amendments  do  not 
have  federalism  implications.  They  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  because  State 
and  local  governments  do  not  own  or 
operate  any  sources  that  would  be 
subject  to  the  amendments.  Thus, 
Executive  Order  13132  does  not  apply 
to  these  final  rule  amendments. 

C.  Executive  Order  13175,  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  6,  2000).  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  These  final  rule 
amendments  do  not  have  tribal 
implications,  as  specified  in  Executive 
Order  13175,  because  tribal 
governments  do  not  own  or  operate  any 
sources  subject  to  the  amendments. 
Thus,  Executive  Order  13175  does  not 
apply  to  the  final  rule  amendments. 

D.  Executive  Order  13045,  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045  applies  to  any 
rule  that  EPA  determines  (1)  is 
"economically  significant"  as  defined 
under  Executive  Order  12866,  and  (2) 
the  enviromnental  health  or  safety  risk  ~ 


addressed  by  the  rule  has  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
enviroimiental  health  or  safety  effects  of 
the  plaimed  rule  on  children  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

These  final  rule  amendments  are  not 
subject  to  Executive  Order  13045, 
because  they  are  not  an  economically 
significant  regiUatory  action  as  defined 
by  Executive  Order  12866,  and  because 
the  rule  and  amendments  are  based  on 
technology  performance  and  not  on 
health  or  safety  risks. 

E.  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy,  Supply, 
Distribution,  or  Use 

These  final  rule  amendments  are  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001)  because  they  are  not  a 
significant  regulatory  action  under 
Executive  Order  12866. 

F.  Unfunded  Mandates  Reform  Act  of 
1995 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
the  EPA  generally  must  prepare  a 
written  statement,  including  a  cost- 
benefit  analysis,  for  proposed  and  final 
rules  with  "Federal  mandates"  that  may 
result  in  expenditiu^s  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  1  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  the  EPA 
to  identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  the  EPA  to  adopt  an  alternative 
other  than  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  if  the  Administrator 
publishes  with  the  final  rule  an 
explanation  why  that  alternative  was 
not  adopted.  Before  the  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
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governments,  including  tribal 
governments,  it  must  have  developed 
imder  section  207  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

The  EPA  has  determined  that  these 
final  rule  amendments  do  not  contain  a 
Federal  mandate  that  may  result  in 
expenditiu«s  of  $100  million  or  more 
for  State,  local,  and  tribal  govenmients, 
in  aggregate,  or  the  private  sector  in  any 
1  year,  nor  do  the  amendments 
significantly  or  vmiquely  impact  small 
governments,  because  they  contain  no 
requirements  that  apply  to  such 
governments  or  impose  obligations 
upon  them.  Thus,  tiie  requirements  of 
the  UMRA  do  not  apply  to  these  final 
rule  amendments. 

G.  Regulatory  Flexibility  Act  (RFA),  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA).  5  U.S.C.  601  et  seq. 

EPA  has  determined  that  it  is  not 
necessary  to  prepare  a  regulatory 
flexibility  analysis  in  connection  with 
this  final  rule.  EPA  has  also  determined 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  today's  final  rule  amendments  on 
small  entities,  small  entities  are  defined 
as:  (1)  A  small  business  that  has  fewer 
than  750  employees;  (2)  a  small 
governmental  jiuisdiction  that  is  a 
government  of  a  city,  coimty,  town, 
school  district  or  special  district  with  a 
population  of  less  than  50,000;  and  (3) 
a  small  organization  that  is  any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 

After  considering  the  economic 
impacts  of  today's  final  rule 
amendments  on  small  entities,  the  EPA 
has  concluded  that  this  action  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities 
because  the  intent  of  these  amendments 
is  to  eliminate  confusion  and  to  clarify 
various  compliance  dates  in  the 
promulgated  standard,  to  encourage 
early  performance  tests,  and  to  permit 
some  basic  applicability  questions  for 
aluminum  die  casters,  foundries,  and 


extruders  to  be  resolved  before  the 
compliance  date  for  new  sources 
constructed  or  reconstructed  at  existing 
facilities. 

H.  Paperwork  Reduction  Act 

This  action  does  not  impose  any  new 
information  collection  burden.  Today's 
action  consists  primarily  of 
clarifications  to  the  final  rule  that 
impose  no  new  information  collection 
requirements  on  industry  or  EPA. 
Therefore,  the  existing  ICR  has  not  been 
revised.  However,  the  Office  of 
Management  and  Budget  (OMB)  has 
previously  approved  the  information 
collection  requirements  contained  in  the 
existing  regulations  under  the 
provisions  of  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq.  and  assigned 
OMB  control  No.  2060-0433  (EPA  ICR 
no.  1894.02).  A  copy  of  the  ICR 
document  may  be  obtained  from  Susan 
Auby  by  mail  at  the  Office  of 
Environmental  Information,  Collection 
Sti^tegies  Division  {2822T),  U.S.  EPA, 
1200  Peimsylvania  Avenue,  NW., 
Washington,  DC  20460,  by  e-mail  at 
auby.susan@epamail.epa.gov,  or  by 
calling  (202)  566-1672.  A  copy  may  also 
be  downloaded  from  the  Internet  at 
h  ttp  -.//www.  epa  .gov Her. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purpose  of 
collecting,  validating,  and  verifying 
information;  adjust  the  existing  ways  to 
comply  with  any  previously  applicable 
instructions  and  requirements;  train 
persoimel  to  respond  to  a  collection  of 
information;  search  existing  data 
sources;  complete  and  review  the 
collection  of  information;  and  transmit 
or  otherwise  disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
number  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 

/.  National  Technology  Transfer  and 
Advancement  Act  of  1995 

As  noted  in  the  proposed  rule,  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA).  Pubic  Uw  No.  104-113, 
§  12(d)  (15  U.S.C.  272  note)  directs  EPA 
to  use  voluntary  consensus  standards  in 
its  regulatory  activities  unless  to  do  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical.  Volimtary 
consensus  standards  are  technical 


standards  [e.g.,  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

Because  today's  action  contains  no 
new  test  methods,  sampling  procedures 
or  other  technical  standards,  there  is  no 
need  to  consider  the  availability  of 
voluntary  consensus  standards. 

/.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promidgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  The  EPA  will 
submit  a  report  containing  this  rule  and 
other  required  information  to  the  U.S. 
Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  the  rule  in  the  Federal 
Register.  A  major  rule  cannot  take  effect 
until  60  days  after  it  is  published  in  the 
Federal  Register.  These  final  rule 
amendments  are  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2).  These 
amendments  will  be  effective  on 
November  25,  2002. 

List  of  Subjects  in  40  CFR  Part  63 

Environmental  protection. 
Administrative  practice  and  procedure, 
Air  pollution  control.  Hazardous 
substances.  Reporting  and 
recordkeeping  requirements. 

Dated:  September  18.  2002. 
Christine  T.  Whitman, 

Administrator. 

For  the  reasons  stated  in  the 
preamble,  title  40,  chapter  I,  part  63  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  63— [AMENDED] 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  RRR— {Amended] 

2.  Section  63.1501  is  revised  to  read 
as  follows: 

§63.1501     DMm. 

(a)  The  owner  or  operator  of  an 
existing  affected  source  must  comply 


59792        Federal  Register /Vol.  67,  No.  185 /Tuesday,  September  24,  2002 /Rules  and  Regulations 


with  the  requirements  of  this  subpart  by 
March  24,  2003. 

(b)  Except  as  provided  in  paragraph 
(c)  of  this  section,  the  owner  or  operator 
of  a  new  affected  source  that 
commences  construction  or 
reconstruction  after  February  11, 1999 
must  comply  with  the  requirements  of 
this  subpart  by  March  24,  2000  or  upon 
startup,  whichever  is  later. 

(c)  The  owner  or  operator  of  any 
affected  source  which  is  constructed  or 
reconstructed  at  any  existing  aluminum 
die  casting  facility,  aluminum  foundry, 
or  aluminum  extrusion  facility  which 
otherwise  meets  the  applicability 
criteria  set  forth  in  §  63.1500  must 
comply  with  the  requirements  of  this 
subpart  by  March  24,  2003  or  upon 
startup,  whichever  is  later. 

3.  Section  63.1505  is  amended  by: 

a.  Revising  the  introductory  text  of 
paragraphs  (b),  (c),  (d),  and  (e); 

b.  Revising  paragraph  (f)(2);  and 

c.  Revising  the  introductory  text  of 
paragraphs  (g),  (h),  and  (k). 

The  revisions  read  as  follows: 

§63.1505    Emission  standards  for  affected 
sources  and  emission  units. 

***** 

(b)  Aluminum  scrap  shredder.  On  and 
after  the  compliance  date  established  by 
§  63.1501,  the  owner  or  operator  of  an 
aluminum  scrap  shredder  at  a  secondary 
aluminum  production  facility  that  is  a 
major  source  must  not  discharge  or 
cause  to  be  discharged  to  the 
atmosphere: 
***** 

(c)  Thermal  chip  dryer.  On  and  after 
the  compliance  date  established  by 
§63.1501,  the  owner  or  operator  of  a 
thermal  chip  dryer  must  not  discharge 
or  cause  to  be  discharged  to  the 
atmosphere  emissions  in  excess  of: 
***** 

(d)  Scrap  dryer/ delacquering  kiln/ 
decoating  kiln.  On  and  after  the 
compliance  date  established  by 
§63.1501:  j 

****'* 

(e)  Scrap  dryer/delacquering  kiln/ 
decoating  kiln:  alternative  limits.  The 
owner  or  operator  of  a  scrap  dryer/ 
delacquering  kiln/decoating  kiln  may 
choose  to  comply  with  the  emission 
limits  in  this  paragraph  (e)  as  an 
alternative  to  the  limits  in  paragraph  (d) 
of  this  section  if  the  scrap  dryer/ 
delacquering  kiln/decoating  kiln  is 
equipped  with  an  afterburner  having  a 
design  residence  time  of  at  least  1 
second  and  the  afterburner  is  operated 
at  a  temperature  of  at  least  750  °C  (1400 
°F)  at  all  times.  On  and  after  the 
compliance  date  established  by 
§63.1501: 


(f)  Sweat  furnace.  *  *  * 

(2)  On  and  after  the  compliance  date 
established  by  §  63.1501,  the  owner  or 
operator  of  a  sweat  furnace  at  a 
secondary  aluminum  production  facility 
that  is  a  major  or  area  source  must  not 
discharge  or  cause  to  be  discharged  to 
the  atmosphere  emissions  in  excess  of 
0.80  nanogram  (ng)  of  D/F  TEQ  per 
dscm  (3.5  X  10  ^°  gr  per  dscf)  at  11 
percent  oxygen  (O2). 

(g)  Dross-only  furnace.  On  and  after 
the  compliance  date  established  by 

§  63.1501,  the  owner  or  operator  of  a 
dross-only  furnace  at  a  secondary 
aluminum  production  facility  that  is  a 
major  source  must  not  discharge  or 
cause  to  be  discharged  to  the 
atmosphere: 
***** 

(h)  Rotary  dross  cooler.  On  and  after 
the  compliance  date  established  by 
§  63.1501,  the  owner  or  operator  of  a 
rotary  dross  cooler  at  a  secondary 
aluminum  production  facility  that  is  a 
major  source  must  not  discharge  or 
cause  to  be  discharged  to  the 
atmosphere: 
***** 

(k)  Secondary  aluminum  processing 
unit.  On  and  after  the  compliance  date 
established  by  §  63.1501,  the  owner  or 
operator  must  comply  with  the  emission 
limits  calculated  using  the  equations  for 
PM  and  HCl  in  paragraphs  (k)(l)  and  (2) 
of  this  section  for  each  secondary 
aluminum  processing  unit  at  a 
secondary  aluminum  production  facility 
that  is  a  major  source.  The  owner  or 
operator  must  comply  with  the  emission 
limit  calculated  using  the  equation  for 
D/F  in  paragraph  (k)(3)  of  this  section 
for  each  secondary  aluminum 
processing  unit  at  a  secondary 
aluminum  production  facility  that  is  a 
major  or  area  source. 
***** 

4.  Section  63.1506  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

§63.1506    Operating  requirements. 

(a)  Summary.  (1)  On  and  after  the 
compliance  date  established  by 
§  63.1501,  the  owner  or  operator  must 
operate  all  new  and  existing  affected 
sources  and  control  equipment 
according  to  the  requirements  in  this 
section. 


5.  Section  63.1510  is  amended  by 
revising  paragraphs  (a)  and  (b) 
introductory  text  to  read  as  follows: 

§63.1510    Monitoring  requirements. 

(a)  Summary.  On  and  after  the 
compliance  date  established  by 
§63.1501,  the  owner  or  operator  of  a 


new  or  existing  affected  source  or 
emission  unit  must  monitor  all  control 
equipment  and  processes  according  to 
the  requirements  in  this  section. 
Monitoring  requirements  for  each  type 
of  affected  source  and  emission  unit  are 
summarized  in  Table  3  to  this  subpart. 

(b)  Operation,  maintenance,  ana 
monitoring  (OMG-M)  plan.  The  owner  or 
operator  must  prepare  and  implement 
for  each  new  or  existing  affected  source 
and  emission  unit,  a  written  operation, 
maintenance,  and  monitoring  (OM&M) 
plan.  The  owner  or  operator  of  an 
existing  affected  source  must  submit  the 
OM&M  plan  to  the  responsible 
permitting  authority  no  later  than  the 
compliance  date  established  by 
§  63.1501(a).  The  owner  or  operator  of 
any  new  affected  source  must  submit 
the  OM&M  plan  to  the  responsible 
permitting  authority  within  90  days 
after  a  successful  initial  performemce 
test  under  §  63.1511(b),  or  within  90 
days  after  the  compliance  date 
established  by  §  63.1501(b)  if  no  initial 
performance  test  is  required.  Each  plan 
must  contain  the  following  information: 
***** 

6.  Section  63.1511  is  amended  by 
revising  paragraphs  (a)  and  (b) 
introductory  text  to  read  as  follows: 

§  63.1 51 1    Performance  test/compliance 
demonstration  general  requirements. 

(a)  Site-specific  test  plan.  Prior  to 
conducting  any  performance  test 
required  by  this  subpart,  the  owner  or 
operator  must  prepare  a  site-specific  test 
plan  which  satisfies  all  of  the 
requirements,  and  must  obtain  approval 
of  the  plan  pursuant  to  the  procedures, 
set  forth  in  §63. 7(c). 

(b)  Initial  performance  test.  Following 
approval  of  the  site-specific  test  plan, 
the  owner  or  operator  must  demonstrate 
initial  compliance  with  each  applicable 
emission,  equipment,  work  practice,  or 
operational  standard  for  each  affected 
source  and  emission  unit,  and  report  the 
results  in  the  notification  of  compliance 
status  report  as  described  in 

§  63.1515(b).  The  owner  or  operator  of 
any  existing  affected  source  for  which 
an  initial  performance  test  is  required  to 
demonstrate  compliance  must  conduct 
this  initial  performance  test  no  later 
than  the  date  for  compliance  established 
by  §  63.1501(a).  The  owner  or  operator 
of  any  new  affected  source  for  which  an 
initial  performance  test  is  required  must 
conduct  this  initial  performance  test 
within  90  days  after  the  date  for 
compliance  established  by  §  63.1501(b). 
Except  for  the  date  by  which  the 
performance  test  must  be  conducted,  the 
owner  or  operator  must  conduct  each 
performance  test  in  accordance  with  the 
requirements  and  procedures  set  forth 
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in  §  63.7(c).  Ovraers  or  ojierators  of 
affected  sources  located  at  facilities 
which  are  area  sources  are  subject  only 
to  those  performance  testing 
requirements  pertaining  to  D/F.  Owners 
or  operators  of  sweat  furnaces  meeting 
the  specifications  of  §  63.1505(f)(1)  are 
not  required  to  conduct  a  performance 
test. 


7.  Section  63.1515  is  amended  by 
removing  the  first  sentence  in  the 


introductory  text  of  paragraph  (b)  and 
adding,  in  its  place,  two  new  sentences 
to  read  as  follows: 

§63.1515    Notifications. 

***** 

(b)  Notification  of  compliance  status 
report.  Each  owner  or  operator  of  an 
existing  affected  source  must  submit  a 
notification  of  compliance  status  report 
within  60  days  after  the  compliance 
date  established  by  §  63.1501(a).  Each 
owner  or  operator  of  a  new  affected 


source  must  submit  a  notification  of 
compliance  status  report  within  90  days 
after  conducting  the  initial  performance 
test  required  by  §63. 151 1(b),  or  within 
90  days  after  the  compliance  date 
established  by  §  63.1501(b)  if  no  initial 
performance  test  is  required.  *  *  * 
***** 

8.  Appendix  A  to  subpart  RRR  is 
amended  by  revising  the  entries  for 
§63.7(a)-(h)  and  §63.9(h)(l)-{3)  to  read 
as  follows: 


Appendix  A  to  Subpart  RRR  of  Part  63— General  Provisions  Applicability  to  Subpart  RRR 


Citation 


Requirement 


Applies  to 
RRR 


Comment 


§63.7(a)-(h) Performance 

and  Dates. 


Test    Requirements-Applicability^ 


Yes  Except  §63.1511   establishes  dates  for  initial 

performance  tests. 


§63.9(ii)(1H3)  Notification  of  Compliance  Status 


Yes Except  §63.1515  establishes  dates  for  notifica- 
tion of  compliance  status  reports. 


***** 

[PR  Doc.  02-24227  Filed  9-23-02;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  35 
[Docket  No.  PRM-35-13] 

National  Registry  of  Radiation 
Protection  Tectinologists;  Withdrawal 
of  Petition  for  Rulemaking 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Withdrawal  of  petition  for 

rulemaking. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  notifying  the 
public  of  the  withdrawal  of  a  petition 
for  rulemaking  (PRM-35-13)  submitted 
by  the  National  Registry  of  Radiation 
Protection  Technologists  (NRRPT).  The 
petitioner  requested  that  Uie  NRC 
amend  its  regulations  to  accept  NRRPT 
registration  in  lieu  of  the  requirement 
for  200  hours  of  classroom  training 
specified  in  10  CFR  35.900(b)(1).  and  to 
accept  the  NRRPT  registration  as  a 
substitute  for  9  of  the  12  months 
experience  required  in  10  CFR 
35.900(b)(2)  as  a  radiation  safety 
technologist  at  a  medical  institution 
under  the  supervision  of  the  Radiation 
Safety  Officer  (RSO).  Since  the  receipt 
of  the  petition,  the  NRC  has  revised  10 
CFR  part  35.  essentially  in  its  entirety. 
The  final  rule  was  published  in  the 
Federal  Register  on  April  24,  2002  (67 
FR  20251-20397).  On  August  7,  2002. 
the  petitioner  formally  withdrew  its 
petition. 

ADDRESSES:  Copies  of  the  petition  for 
rulemaking,  the  public  comments 
received,  and  NRC's  e-mail 
acknowledging  the  petitioner's  request 
to  withdraw  the  petition  may  be 
examined  at  the  NRC  Public  Document 
Room,  Room  01F23, 11555  Rockville 
Pike,  Rockville,  MD.  These  documents 
also  may  be  viewed  and  downloaded 
electronically  via  the  rulemaking  Web 
site. 

The  NRC  maintains  an  Agencywide 
Document  Access  and  Management 
System  (ADAMS),  which  provides  text 


and  image  files  of  NRC's  public 
documents.  These  documents  may  be 
accessed  through  the  NRC's  Public 
Electronic  Reading  Room  on  the  Internet 
at  http://www.nrc.gov/reading-nn/ 
adams.html.  If  you  do  not  have  access 
to  ADAMS  or  if  there  are  problems  in 
accessing  the  documents  located  in 
ADAMS,  contact  the  NRC  Public 
Document  Room  (PDR)  Reference  staff 
at  1-800-397-4209,  301-415-4737,  or 
by  e-mail  to  pdr@nrc.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  L.  Eng,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  telephone 
(301)  415-7206,  e-mail  ple@nrc.gov. 

SUPPLEMENTARY  INFORMATION:  On 

February  8, 1996,  (61  FR  4754),  the  NRC 
published  a  notice  of  receipt  of  a 
petition  for  rulemaking  PRM  35-13  in 
the  Federal  Register.  The  petition  was    ^ 
submitted  by  the  National  Registry  of 
Radiation  Protection  Technologists.  The 
petition  requested  that  the  NRC  amend 
its  regulations  to  accept  NRRPT 
registration  in  lieu  of  the  requirement 
for  200  hours  of  classroom  training 
specified  in  10  CFR  35.900(b)(1),  and  to 
accept  the  NRRPT  registration  as  a 
substitute  for  9  of  the  12  months 
experience  required  in  10  CFR 
35.900(b)(2)  as  a  radiation  safety 
technologist  at  a  medical  institution 
under  the  supervision  of  the  Radiation 
Safety  Officer.  Since  the  receipt  of  the 
petition,  the  NRC  has  revised  10  CFR 
part  35,  essentially  in  its  entirety.  The 
final  rule  was  published  in  the  Federal 
Register  on  April  24,  2002  (67  FR 
20251-20397).  On  August  7,  2002,  the 
petitioner  informed  the  NRC  that  it 
wished  to  withdraw  its  petition.  Based 
on  the  petitioner's  request,  the  NRC  is 
withdrawing  this  petition  for 
rulemaking. 

Dated  at  Rockville,  Maryland,  this  18th  day 
of  September  2002. 

For  the  Nuclear  Regulatory  Commission. 
Annette  Vietti-Cook, 
Secretary  of  the  Commission. 
(FR  Doc.  02-24221  Filed  9-23-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-SW-40-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  MD 
Helicopters,  Inc.  Model  369D,  369E, 
369F,  and  369FF  Helicopters 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  to 
revise  an  existing  airworthiness 
directive  (AD)  for  the  specified  MD 
Helicopters,  Inc.  (MDHI)  helicopters. 
That  AD  currently  requires  identiiying 
the  part  number  (P/N)  of  the  bolts  that 
attach  the  tail  rotor  gearbox  to  the 
tailboom  and  replacing  any  bolt  of 
inadequate  grip  length  with  an 
airworthy  bolt.  That  AD  also  requires 
adding  an  additional  washer  if  more 
than  four  threads  protrude  from  the 
nutplate.  This  action  would  contain  the 
same  requirements  as  the  existing  AD 
but  would  reduce  the  applicability  to 
only  certain  tailboom  serial  numbers 
and  parts  modified  in  accordance  with 
either  Supplemental  Type  Certificate 
(STC)  SH5055NM  or  SH4801NM.  The 
action  would  also  correct  a 
typographical  error  and  clarify  that  a 
slippage  mark  needs  to  be  reapplied  to 
each  bolt  regardless  of  the  outcome  of 
the  required  torque  test.  This  proposal 
is  prompted  by  Ae  need  to  reduce  the 
applicability  and  to  correct  and  clarify 
other  portions  of  the  existing  AD.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  loss  of  a  tail 
rotor  gearbox  due  to  bolts  of  inadequate 
grip  length  and  subsequent  loss  of 
control  of  the  helicopter. 
DATES:  Comments  must  be  received  by 
November  25,  2002. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Counsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  2001-SW- 
40-AD,  2601  Meacham  Blvd.,  Room 
663,  Fort  Worth,  Texas  76137.  You  may 
also  send  comments  electronically  to 
the  Rules  Docket  at  the  following 
address:  9-asw-adcomments@faa.gov. 
Comments  may  be  iitspected  at  the 
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Office  of  the  Regional  Coimsel  between 
9  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Cecil,  Aviation  Safety  Engineer,  FAA, 
Los  Angeles  Aircraft  Certification 
Office,  Airfitune  Branch,  3960 
•Paramount  Blvd.,  Lakewood.  California 
90712-4137.  telephone  (562)  627-5228, 
fax  (562)  627-5210. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argiunents  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  docimient 
may  be  changed  in  light  of  the 
comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
enviroimiental.  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
sununarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Dodcet. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  mailed 
conunents  submitted  in  response  to  this 
proposal  must  submit  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  2001-SW- 
40-AD."  The  postcard  will  be  date 
stamped  and  returned  to  the 
commenter. 

Discussion 

On  Jxme  18,  2002,  the  FAA  issued  AD  • 
2002-13-05,  Amendment  39-12793  (67 
FR  43227,  June  27,  2002),  for  specified 
MDHI  model  helicopters  with  a 
tailboom  modified  according  to  either 
Aerometals  STC  SH5055NM  or 
SH4801NM.  These  STC's  were  formerly 
owned  by  Yehnert  Helicopters,  Inc.  That 
action  was  prompted  by  the  discovery 
that  the  maintenance  instructions 


supplied  to  installers  of  STC 
SH5055NM  and  SH4801NM  incorrectly 
specified  the  tail  rotor  gearbox  attaching 
bolt  as  S/B  NAS  1304-25.  which  has  an 
inadequate  grip  length.  That  condition, 
if  not  corrected,  could  result  in  loss  of 
a  tail  rotor  gearbox  and  subsequent  loss 
of  control  of  the  helicopter. 

Before  its  issuance,  tne  FAA  solicited 
comments  to  the  proposed  AD  by  a 
Notice  of  Proposed  Rulemaking  that  was 
published  in  the  Federal  Register  on 
December  27,  2001  (66  FR  66821).  One 
commenter  stated  that  the  applicability 
of  the  AD  should  be  limited  to  certain 
part-numbered  tailbooms  with  serial 
number  (S/N)  5001-5032  specified  in 
the  FAA-approved  Aerometals  Service 
Bulletin.  We  did  not  agree  with  the 
commenter  and,  except  for  minor 
editorial  changes,  issued  the  AD  as  it 
had  been  proposed. 

Since  the  issuance  of  AD  2002-13-05, 
the  FAA  has  determined  that  we 
inappropriately  responded  to  the 
conmient  and  that  the  commenter's 
concern  was  valid.  We  are  now 
proposing  to  reduce  the  applicability  of 
AD  2002-13-05  to  include  only  certain 
tailboom  serial  numbers  and  parts  that 
are  modified  in  accordance  with  either 
STC  SH5055NM  or  SH4801NM.  We 
have  also  found  that  the  P/N  for  washer, 
P/N  AN960D416,  was  incorrect  where 
referenced  in  Figiu-e  1  and  that 
clarification  that  a  slippage  mark  needs 
to  be  reapplied  to  each  bolt  regardless 
of  the  outcome  of  the  required  torque 
test  is  necessary. 

The  unsafe  condition  described 
previously  is  likely  to  exist  or  develop 
on  other  helicopters  of  these  same  type 
designs.  Therefore,  the  actions  required 
by  AD  2002-13-05  will  remain  the 
'  same,  but  this  proposed  AD  would 
reduce  the  applicability  of  AD  2002-13- 
05,  correct  the  P/N  for  the  washer,  and 
clarify  that  a  slippage  mark  must  be 
reapplied  to  eadi  bolt  regardless  of  the 
outcome  of  the  required  torque  test. 

The  FAA  estimates  that  this  proposed 
AD  would  affect  500  helicopters  of  U.S. 
registry.  It  would  take  approximately  V2 
work  hour  per  helicopter  to  determine 
whether  a  helicopter  has  been  modified 
by  either  STC  and  1  work  hour  to 
inspect  and  replace  the  bolts  for  each  of 
approximately  40  helicopters  modified 
by  the  STC's.  The  average  labor  rate  is 
$60  per  work  hour.  Required  parts 
would  cost  approximately  $40  per 
helicopter.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 


U.S.  operators  is  estimated  to  be 
$19,000. 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  Oiat  this  proposal 
would  not  have  federalism  implications 
imder  Executive  Order  13132. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3d— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 


§39.13    [Ar 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-12793  (67  FR 
43227,  June  27,  2002),  and  by  adding  a 
new  airworthiness  directive  (AD),  to 
read  as  follows: 

MD  Helicopters,  Inc.:  Docket  No.  2001-SW- 
40-AD.  Revises  AD  2002-13-05. 
Amendment  39-12793. 
Applicability:  The  following  MD 

Helicopters,  lite,  helicopter  models. 

certificated  in  any  category: 


Helicopter  model 

With 

Modified  in  accordance  with 

M^  3690  369E  369F  369FF  

Tailboom,  serial  number  (S/N)  5001-5032  

Tall  Rotor  Gearbox  Attach  Bolts 

Aerometals    Supplemental    Type    Certificate 

(2)  369D  and  369E 

(STC)  SH5055NM. 
Aerometals  STC  SH4a01NM. 
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Note  1:  This  AD  applies  to  each  helicopter 
identified  irr  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modiHed,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and  if  the  unsafe  condition  has  not 


been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  the  tail  rotor  gearbox 
due  to  attaching  bolts  of  inadequate  grip 
length  and  subsequent  loss  of  control  of  the 
helicopter,  accomplish  the  following: 

(a)  Within  25  hours  time-in-service  (TIS): 

(1)  For  each  tail  rotor  gearbox  attaching 
bolt  (bolt): 

(i)  Determine  the  part  number  (P/N). 

(ii)  If  the  P/N  cannot  be  determined  or  if 
the  bolt  is  not  P/N  NASI  304-26,  before 
further  flight,  replace  the  bolt  with  bolt,  P/ 
N  NASI  304-26. 


(iii)  Torque  the  bolt  to  100-110  in-lbs  and 
apply  a  slippage  mark. 

(2)  Remove  the  tailboom  control  rod  and 
determine  the  number  of  bolt  threads 
protruding  from  each  nutplate  on  the  internal 
surface  of  the  aft  tailboom  frame  casting,  P/ 
N  369D23503,  as  shown  in  Figure  1  of  this 
AD.  At  least  one  thread  must  protrude.  If 
more  than  four  threads  protrude,  add  an 
additional  washer,  P/N  AN960D416,  under 
the  bolt  head.  Torque  the  bolt  to  100-110  in- 
lbs,  and  reapply  a  slippage  mark.  See  Figure 
1: 

BILLING  CODE  4910-13-P 


NAS1304-26  Bolts 
4  Places 


AN960D416  Washers 
4  Places 


Tail  Rotor  Gearbox 


369D23503  Aft 
Tailboom  Frame  Casting 


Inspection  Hole 


Inspect  this  area  of  each  bolt. 
Bolt  must  protrude  at  least 
one  thread  past  end  of 
nutplate  4  places. 


Figure  1  -  Inspection  Location 


BILLING  CODE  4910-13-C 


■4' 


(b)  Between  2  and  10  hours  TIS  after 
accomplishing  the  requirements  of  paragraph 
(a)  of  this  AD,  inspect  the  torque  on  each  bolt 
by  applying  100  in-lbs.  If  any  bolt  movement 
occurs,  retorque  the  bolt  to  lOO-llO  in-lbs. 
Reapply  a  slippage  mark  to  the  bolt 
regardless  of  the  outcome  of  the  torque  test. 
Reinspect  the  torque  between  2  and  10  hours 
TIS  thereafter  until  no  bolt  movement  occurs. 

Note  2:  Aerometals  Service  Bulletin  SB- 
001,  dated  August  3,  2000,  pertains  to  the 
subject  of  this  AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office 
(LAACO),  FAA.  Operators  shall  submit  their 
requests  through  an  FAA  Principal 
Maintenance  Inspector,  who  may  concur  or 
comment  and  then  send  it  to  the  Manager, 
LAACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  LAACO. 

(d)  Special  flight  permits  will  not  be 
issued. 

Issued  in  Fort  Worth,  Texas,  on  September 
13,  2002. 
Eric  D.  Bries, 

Acting  Manager.  Rotorcraft  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  02-24182  Filed  9-23-02;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

20  CFR  Part  655 
RIN  1205-AB24 

L^bor  Certification  and  Petition 
Process  for  the  Temporary 
Employment  of  Nonimmigrant  Aliens 
in  Agriculture  in  the  United  States; 
IModification  of  Fee  Structure; 
Withdrawal  of  Proposed  Rule 

agency:  Employment  and  Training 

Administration,  Labor. 

action:  Withdrawal  of  proposed  rule. 

SUMMARY:  The  Department  of  Labor  is 
withdrawing  its  proposed  rule 
published  in  the  Federal  Register  on 
July  13,  2001  (65  FR  43545),  which 
would  have  required  employers  seeking 
to  temporarily  employ  nonimmigrant 
farmworkers  to  submit,  at  the  time  of 
filing,  a  new  consolidated  application 
form,  fees  for  the  labor  certification,  and 
the  associated  H-2A  petition.  For  the 
reasons  discussed  below,  the 
Department  has  decided  to  withdraw 


the  proposed  rule  and  to  terminate  the 
rulemaking. 

DATES:  This  withdrawal  is  made  on 
September  24,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charlene  G.  Giles,  Team  Leader, 
Division  of  Foreign  Labor  Certification, 
Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  Room  G-4318,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 
Telephone  (202)  693-2950  (this  is  not 
toll-free  number). 
SUPPLEMENTARY  INFORMATION:  The 
Department  is  withdrawing  a  proposed 
rule  related  to  the  temporary 
employment  of  nonimmigrant 
agriculture  (H-2A)  workers  in  the 
United  States.  The  proposed 
amendment  would  have  required  an 
employer  seeking  a  temporary  alien 
agricultural  labor  certification  to  submit 
with  a  consolidated  application  form 
the  fees  for  labor  certification  and  the 
associated  H-2A  petition.  The  proposal 
also  would  have  modified  the  fee 
structure  for  issuing  H-2A  labor 
certifications.  Agricultural  employers 
and  workers  and  their  representatives 
strongly  opposed  DOL's  proposal  to 
consolidate  into  a  proposed  new  Form 
9079  the  existing  two  forms  (Form  ETA 
750  and  Form  1-129)  used  by  DOL  for 
the  certification  process  and  by  the 
Immigration  and  Naturalization  Service 
(INS)  for  the  H-2A  visa  petition  process. 
Both  groups  of  commenters  cited 
increased  difficulties  with  the  new 
form,  such  as  the  requirement  that  the 
employer  obtain  the  foreign  agricultural 
worker's  signature  and  the  requirement 
to  accurately  state  the  terms  and 
conditions  of  employment  of  complex 
agricultural  occupations. 

The  proposed  rule  also  would  have 
established  a  three-tiered  labor 
certification  fee  based  upon  the  number 
of  temporary  workers  for  which  each 
agricultural  employer  was  applying. 
Agricultural  employers  commented  that 
the  proposed  three-tiered  fee  structure 
would  be  unfavorable  to  small  farmers, 
and  they  recommended  that  no  such 
change  be  made. 

Based  upon  the  Department's  review 
of  the  rulemaking  record  as  a  whole,  the 
Department  has  decided  to  withdraw 
the  proposed  rule  and  terminate  the 
rulemaking  action. 

Signed  at  Washington  DC,  this  18th  day  of 
September.  2002. 
Emily  Stover  DeRocco, 
Assistant  Secretary  of  Labor  for  Employment 
and  Training. 

(FR  Doc.  02-24190  Filed  9-23-^2;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 

[REQ-1 26024-01] 

RIN  1 S46-AW72 

Reporting  of  Gross  Proceeds 
Payments  to  Attorneys;  Hearing 
Cancellation 

AGENCY:  Internal  Revenue  Service  (IRS). 
Treasury. 

action:  Cancellation  of  notice  of  public 
hearing  on  proposed  rulemaking. 

SUMMARY:  This  document  provides 
notice  of  cancellation  of  a  public 
hearing  on  proposed  regulations  under 
sections  6041  and  6045  of  the  Internal 
Revenue  Code. 

DATES:  The  public  hearing  originally 
scheduled  for  September  30,  2002,  at  10 
a.m.,  is  cancelled. 

FOR  FURTHER  INFORMATION  CONTACT: 

Treena  Garrett  of  the  Regulations  Unit, 
Associate  Chief  Counsel  (Income  Tax 
and  Accounting),  (202)  622-7180  (not  a 
toll-free  number). 

SUPPLEMENTARY  INFORMATION:  A  notice 
of  proposed  rulemaking  and  notice  of 
public  hearing  that  appeared  in  the 
Federal  Register  on  May  17,  2002,  (67 
FR  35064),  aimounced  that  a  public 
hearing  was  scheduled  for  September 
30,  2002,  at  10  a.m.,  Internal  Revenue 
Service  Building,  1111  Constitution 
Avenue,  NW,  Washington,  DC.  The 
subject  of  the  public  hearing  is  proposed 
regulations  under  sections  6041  and 
6045  of  the  Internal  Revenue  Code.  The 
public  comment  period  for  these 
proposed  regulations  expired  on  August 
15.  2002. 

The  notice  of  proposed  rulemaking 
and  notice  of  public  hearing,  instructed 
those  interested  in  testifying  at  the 
public  hearing  to  submit  a  request  to 
speak  and  an  outline  of  the  topics  to  be 
addressed.  As  of  September  18,  2002,  no 
one  has  requested  to  speak.  Therefore, 
the  public  hearing  scheduled  for 
September  30,  2002,  is  cancelled. 

Cynthia  E.  Grigsby, 

Chief.  Regulations  Unit.  Associate  Chief 
Counsel  (Income  Tax  and  Accounting). 
[FR  Doc.  02-24240  Filed  9-23-02;  8:45  ami 
MUMQ  COM  4SI0-01-P 
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DEPARTMENT  OF  JUSTICE 

28CFRPart16 

[AAG/A  Order  No.  288-2002] 

Privacy  Act  of  1974;  Implementation 

agency:  Department  of  Justice. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Department  of  Justice 
proposes  to  exempt  a  new  Privacy  Act 
system  of  records  entitled  "Personnel 
Investigation  and  Security  Clearance 
Records  for  the  Department  of  Justice 
(DOJ),  DOJ-006,"  as  described  in  today's 
notice  section  of  the  Federal  Register. 
from  5  U.S.C.  552a(c)(3)  and  (4);  (d)(1). 
(2).  (3).  and  (4);  (e)(1).  (2).  (3).  (5)  and 
(8);  and  (g).  The  etxemptions  will  be 
applied  only  to  the  extent  that 
information  in  a  record  is  subject  to 
exemption  pursuant  to  5  U.S.C.  552a(j) 
and  (k).  The  Department  also  proposes 
to  delete  as  obsolete  provisions 
exempting  two  former  Justice 
Management  Division  systems  of 
records  entitled  "Securitv  Clearance 
Information  System  (SCIS)  (JUSTICE/ 
JMD-008)."  and  "Freedom  of 
Information/Privacy  Act  Records 
System  (JUSTICE/JMD-019)."  The 
records  in  JMD-019  are  now  covered  by 
DOJ-004. 

DATES:  Submit  any  comments  by 
October  24,  2002. 

ADDRESSES:  Address  all  comments  to 
Mary  Cahill,  Management  and  Planning 
Staff,  Justice  Management  Division, 
Department  of  Justice,  Washington,  DC 
20530  (1400  NaUonal  Place  Building). 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Cahill,  (202)  307-1823. 

This  order  relates  to  individuals 
rather  than  small  business  entities. 
Nevertheless,  pursuant  to  the 
requirements  of  the  Regulatory 
FlexibiUty  Act,  5  U.S.C.  601-612,  Uiis 
order  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subiects  in  28  CFR  Part  16 

Administrative  practices  and 
procedures.  Courts,  Freedom  of 
Information,  Simshine  Act  and  Privacy. 

Pursuant  to  the  authority  vested  in  the 
Attorney  General  by  5  U.S.C.  552a  and 
delegated  to  me  by  Attorney  General 
Order  No.  793-78,  it  is  proposed  to 
amend  28  CFR  part  16  as  follows: 

PART  16— [AMENDED] 

1.  The  authority  for  Part  16  continues 
to  read  as  follows: 

Authority:  5  U.S.C.  301,  552,  552a.  552b(g), 
and  553;  18  U.S.C.  4203(a)(1);  28  U.S.C.  509, 
510,  534;  31  U.S.C.  3717,  and  9701. 


2.  Section  16.76  is  amended  by 
removing  paragraphs  (c),  (d),  (e),  (f),  (g) 
and  (h). 

3.  Section  16.132  is  added  to  read  as 
follows: 

§  1 6.1 32    Exemption  of  Department  of 
Justice  System— Personnel  Investigation 
and  Security  Clearance  Records  for  the 
Department  of  Justice  (DOJ),  DOJ-006. 

(a)  The  following  Department  of 
Justice  system  of  records  is  exempted 
from  subsections  (c)(3)  and  (4);  (d)(1), 
(2),  (3)  and  (4);  (e)(1).  (2).  (3).  (5)  and  (8); 
and  (g)  of  the  Privacy  Act  pursuant  to 

5  U.S.C.  552a{j)  and  (k):  Personnel 
Investigation  and  Security  Clearance 
Records  for  the  Department  of  Justice 
(DOJ).  DOJ-006.  These  exemptions 
apply  only  to  the  extent  that 
information  in  a  record  is  subject  to 
exemption  pursuant  to  5  U.S.C.  552a(j) 
and  (k). 

(b)  Exemption  from  the  particular 
subsections  is  justified  for  the  following 
reasons: 

(1)  Subsection  (c)(3).  To  provide  the 
subject  with  an  accounting  of 
disclosures  of  records  in  this  system 
could  inform  that  individual  of  the 
existence,  nature,  or  scope  of  an  actual 
or  potential  law  enforcement  or 
counterintelligence  investigation,  and 
thereby  seriously  impede  law 
enforcement  or  counterintelligence 
efforts  by  permitting  the  record  subject 
and  other  persons  to  whom  he  might 
disclose  the  records  to  avoid  criminal 
penalties,  civil  remedies,  or 
counterintelligence  measures. 

(2)  Subsection  (c)(4).  This  subsection 
is  inapplicable  to  the  extent  that  an 
exemption  is  being  claimed  for 
subsection  (d). 

(3)  Subsection  (d)(1).  Disclosure  of 
records  in  the  system  could  reveal  the 
identity  of  confidential  sources  and 
result  in  an  unwarranted  invasion  of  the 
privacy  of  others.  Disclosure  may  also 
reveal  information  relating  to  actual  or 
potential  criminal  investigations. 
Disclosure  of  classified  national  security 
information  would  cause  damage  to  the 
national  security  of  the  United  States. 

(4)  Subsection  (d)(2).  Amendment  of 
the  records  could  interfere  with  ongoing 
criminal  or  civil  law  enforcement 
proceedings  and  impose  an  impossible 
administrative  burden  by  requiring 
investigations  to  be  continuously 
reinvestigated. 

(5)  Subsections  (d)(3)  and  (4).  These 
subsections  are  inapplicable  to  the 
extent  exemption  is  claimed  from  (d)(1) 
and  (2). 

(6)  Subsection  (e)(1).  It  is  often 
impossible  to  determine  in  advance  if 
investigatory  records  contained  in  this 
system  are  accurate,  relevant,  timely 


and  complete,  but,  in  the  interests  of 
effective  law  enforcement  and 
coimterintelligence,  it  is  necessary  to 
retain  this  information  to  aid  in 
establishing  patterns  of  activity  and 
provide  investigative  leads. 

(7)  Subsection  (e)(2).  To  collect 
information  from  the  subject  individual 
could  serve  notice  that  he  or  she  is  the 
subject  of  a  criminal  investigation  and 
thereby  present  a  serious  impediment  to 
such  investigations. 

(8)  Subsection  (e)(3).  To  inform 
individuals  as  required  by  this 
subsection  could  reveal  the  existence  of 
a  criminal  investigation  and 
compromise  investigative  efforts. 

(9)  Subsection  (e)(5).  It  is  often 
impossible  to  determine  in  advance  if 
investigatory  records  contained  in  this 
system  are  accurate,  relevant,  timely 
and  complete,  but,  in  the  interests  of 
effective  law  enforcement,  it  is 
necessary  to  retain  this  information  to 
aid  in  establishing  patterns  of  activity 
and  provide  investigative  leads. 

(10)  Subsection  e(8).  To  serve  notice 
could  give  persons  sufficient  warning  to 
evade  investigative  efforts. 

(11)  Subsection  (g).  This  subsection  is 
inapplicable  to  the  extent  that  the 
system  is  exempt  from  other  specific 
subsections  of  the  Privacy  Act. 

Dated:  September  12,  2002. 

Robert  F.-Oiegelman, 

Acting  Assistant  Attorney  General  for 
Administration. 

[FR  Doc.  02-24207  Filed  9-23-02;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[KY  134  ft  KY  136-200235(b);  FRL-7381- 
3] 

Approval  and  Promulgation  of 
Implementation  Plans  for  Kentucky: 
Vehicle  Emissions  Control  Programs 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Proposed  rule. 

SUMMARY:  The  EPA  is.proposing  to 
approve  revisions  to  the  State 
Implementation  Plan  (SIP)  of  the 
Conmionwealth  of  Kentucky  amending 
Kentucky  rules  401  KAR  65:001  and  401 
KAR  65:010.  These  changes  affect 
military  personnel  with  vehicles 
required  to  undergo  vehicle  emissions 
tests.  The  EPA  also  proposes  to  approve 
into  the  Kentucky  SIP  revisions  to  the 
Air  Pollution  Control  District  of 
Jefferson  County's  regulations  8.01  and 
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8.02,  which  affect  vehicle  emission  test 
centers  and  owners  of  certain  vehicles 
registered  in  the  County.  In  the  Final 
Rides  Section  of  this  Federal  Register, 
the  EPA  is  approving  the  State's  SIP 
revision  as  a  direct  final  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
submittal  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  significant,  material,  and 
adverse  comments  are  received  in 
response  to  this  rule,  no  further  activity 
is  contemplated.  If  EPA  receives  adverse 
comments,  the  direct  final  rule  will  be 
withdrawn  and  all  public  comments 
received  will  be  addressed  in  a 
subsequent  final  rule  based  on  this  rule. 
The  EPA  will  not  institute  a  second 
comment  period  on  this  document.  Any 
parties  interested  in  commenting  on  this 
document  should  do  so  at  this  time. 

DATES:  Written  comments  must  be 
received  on  or  before  October  24,  2002. 

ADDRESSES:  All  conunents  should  be 
addressed  to:  Michele  Notarianni.  Air 
Planning  Branch,  U.S.  Environmental 
Protection  Agency  Region  4,  61  Forsyth 
Street,  SW,  Atlanta,  Georgia  30303- 
8960.  (404/562-9031  (phone)  or 
nofariannj.inicheie@epa.gov  (e-mail).) 

Copies  of  the  Commonwealth's 
submittal  are  available  at  the  following 
addresses  for  inspection  during  normal 
business  hoiirs: 

Environmental  Protection  Agency, 
Region  4,  Air  Planning  Branch,  61 
Forsyth  Street,  SW,  Atlanta,  Georgia 
30303-6960.  (Michele  Notarianni, 
404/562-9031, 
notarianni.michele@epa.gov) 

Commonwealth  of  Kentucky,  Division 
for  Air  Quality,  803  Schenkel  Lane, 
Frankfort,  Kentucky  40601-1403. 
(502/573-3382) 

Air  Pollution  Control  District  of 
Jefferson  County,  850  Barrett 
Avenue — Suite  200,  Louisville, 
Kentucky  40204.  (502/574-6000) 

FOR  FURTHER  INFORMATION  CONTACT: 
Michele  Notarianni  at  address  listed 
above  or  404/562-9031  (phone)  or 
notarianni.miciieye@epa.gov  (e-mail). 

SUPPLEMENTARY  INFORMATION:  For 
additional  information,  see  the  direct 
final  rule  which  is  published  in  the 
Rides  Section  of  this  Federal  Register. 

Dated:  September  5,  2002. 
A.  Stanley  Meiburg, 

Acting  Regional  Administrator,  Region  4. 
[FR  Doc.  02-24092  Filed  9-23-02;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Chapters  1, 2,  and  5 

Federal  Acquisition  Regulation; 
Federal  Acquisition  Regulation 
Supplsments;  Contract  Closeout 

AGENCIES:  Department  of  Defense  (DoD), 

General  Services  Administration  (GSA), 

and  National  Aeronautics  and  Space 

Administration  (NASA). 

ACTION:  Advance  notice  of  proposed 

rulemaking. 

summary:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  are 
requesting  comments  fitim  both 
Government  and  industry  on  how  the 
Federal  Acquisition  Regulation  (FAR), 
Defense  FAR  Supplement  (DFARS),  and 
General  Services  Administration 
Acquisition  Regulation  (GSAR)  can  be 
revised  to  facilitate  timely  contract 
closeout. 

DATES:  Comments  are  due  on  or  before 
November  25,  2002. 
ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (MVA),  1800  F  Street,  NW.. 
Room  4035,  ATTN:  Laurie  Duarte, 
Washington,  DC  20405. 

Address  e-mail  comments  submitted 
via  the  Internet  to: 
ANPR.contractcIoseout@gsa.gov. 

Please  cite  ANPR  Contract  Closeout  in 
all  correspondence  related  to  this  issue. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Rick  Layser  at  (703)  602-0293. 
SUPPLEMENTARY  INFORMATION:  Although 
the  vast  majority  of  contracts  are 
generally  closed  timely,  there  is  a 
backlog  of  contracts  that  have  not  been 
closed  out  within  the  timeframes 
required  by  FAR  4.804.  Closeout  of 
contract  files.  The  Department  of 
Defense  has  analyzed  the  contract 
closeout  process  to  identify  obstacles  to 
timely  contract  closeout.  Many  causes  of 
the  backlog  have  been  identified  and  are 
being  focused  upon.  Some  of  the  causes 
include  process  related  delays  like  late 
submittal  of  final  vouchers,  final  price 
redetermination  proposals,  royalty/ 
patents  submittals  and  approvals,  final 
audits,  overhead  rate  negotiations, 
disposition  of  Government  property  and 
classified  materials:  other  causes 
include  lack  of  contract  funding  and 
agency  resources. 


In  this  advance  notice  of  proposed 
rulemaking  we  are  seeking  input  on 
whether  any  FAR.  DFARS,  or  GSAR 
requirements  can  be  considered  for 
change  to  help  facilitate  the  contract 
closeout  process.  In  order  to  ensure  that 
the  FAR.  DFARS.  and  GSAR  do  not 
unduly  impede  timely  closeout  of 
contracts,  an  interagency  team  has  been 
established  that  will  review  the  FAR. 
DFARS.  and  GSAR  relating  to  contract 
closeout  to  determine  what  changes,  if 
any,  can  be  made  to  facilitate  timely 
contract  closeout.  FAR.  DFARS.  and 
GSAR  requirements  relating  to  contract 
closeout  that  are  not  required  by  statute, 
not  needed  to  ensure  adequately 
standardized  Government  business 
practices,  or  not  needed  to  protect  the 
public  interest  will  be  considered  for 
revision  or  elimination. 

Dated:  September  18,  2002. 
AlMatera, 

Director.  Acquisition  Policy  Division. 
(FR  Doc.  02-24173  Filed  9-23-02;  8:45  am] 
HLUNQ  COM  6«20-eP-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[DOT  Docket  fto.  NHTSA-02-1 28451 

RIN  2127-AH71 

Federal  Motor  Vehicle  Safety 
Standards;  Accelerator  Control 
Systems;  Correction 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM);  correction^ 

SUMMARY:  This  document  corrects  the 
proposed  regulatory  text  to  a  proposed 
rule  published  in  the  Federal  Register 
ofjuly  23,  2002  (67  FR  48117).      . 
regarding  the  Federal  motor  vehicle 
safety  standard  for  accelerator  control 
systems.  This  correction  provides 
correct  references  in  four  places  to 
provisions  in  the  test  procedures.  The    • 
comments  to  the  proposed  rule  were 
due  by  September  23,  2002.  Because  of 
the  changes  in  this  correction 
document,  we  extend  the  comment 
period  to  October  7.  2002. 
DATES:  You  should  submit  your 
conunents  early  enough  to  ensure  that 
Docket  Management  receives  them  not 
later  than  October  7,  2002. 
ADDRESSES:  You  should  mention  the 
docket  number  of  this  document  in  your 
comments  and  submit  your  comments 
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in  writing  to:  Docket  Management, 
Room  PL-401.  400  Seventh  Street,  SW., 
Washington.  DC.  20590. 

You  may  call  the  Docket  at  202-366- 
9324.  You  may  visit  the  Docket  from  10 
a.m.  to  5  p.m.,  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
non-legal  issues,  you  may  call  Mr. 
Michael  Pyne,  Office  of  Crash 
Avoidance  Standards  at  (202)  366-4171. 
His  FAX  number  is  (202)  493-2739. 

For  legal  issues,  you  may  call  Ms. 
'  Dorothy  Nakama,  Office  of  the  Chief 
Counsel  at  (202)  366-2992.  Her  FAX 
number  is  (202)  366-3820. 

You  may  send  mail  to  both  of  these 
officials  at  National  Highway  Traffic 
Safety  Administration,  400  Seventh  St., 
SW.,  Washington,  DC,  20590. 

Coirectioii  | 

In  the  proposed  rule  document  02- 
18477,  beginning  on  page  48129  in  the 
issue  of  Tuesday,  July  23,  2002,  make 
the  following  corrections: 

§571.124    [CorrectMq 

1.  On  page  48129,  in  the  second 
column,  in  §  571.124,  in  paragraph 
S6.4.4,  in  the  seventh  line,  correct 
"S6.4.8"  to  read  "S6.4.6". 

2.  On  the  same  page,  in  the  second 
colimin,  in  §  571.124,  in  paragraph 

56.4.7,  in  the  fourth  line,  correct 
"S6.4.6"  to  read  "S6.4.5.1". 

3.  On  the  same  page,  in  the  second 
colimm,  in  §571.124,  in  paragraph 

56.4.8.  in  the  first  line,  correct  "S6.4.9" 
toread"S6.4.7". 

4.  On  the  same  page,  in  the  second 
column,  in  §571.124,  in  paragraph 
S6.4.8,  in  the  sixth  line,  correct  "S6.4.7" 
toread"S6.4.5.2". 

Issued  on:  September  18,  2002. 

Noble  N.  Bo%irie, 

Acting  Associate  Administrator  for 
Rulemaking. 

[PR  Doc.  02-24123  Filed  9-23-02;  8:45  am) 
BHJJNG  CODE  4910-1S-i> 


DEPARTMENT  OF  TRANSPORTATION 

Natkxwl  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Dodwt  No.  NHTSA  02-13393;  Notice  1] 

RIN  2127-A171        | 

Fedaral  Motor  Vehicle  Safety 
StMidards;  Occupant  Crash  Protection 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking; 
response  to  petitions  for  rulemaking. 


SUMMARY:  This  document  responds  to 
petitions  for  rulemaking  from  the 
Alliance  of  Automobile  Manufacturers, 
Toyota,  and  DaimlerChrysler  requesting 
changes  in  the  advanced  air  bag  final 
rule  that  we  published  in  May  2000. 
The  requirements  of  that  rule  are  being 
phased  in  diuing  two  stages,  the  first  of 
which  takes  place  irom  September  1, 
2003  to  August  31,  2006. 

In  response  to  the  petitions,  we  are 
proposing  in  this  document  to  reduce 
the  percentage  of  vehicles  that  must 
comply  with  the  advanced  air  bag 
requirements  during  the  first  year  of  the 
phase-in,  i.e.,  from  September  1,  2003 
through  August  31,  2004,  from  35 
percent  to  20  percent.  This  proposed 
change  reflects  the  technical  challenges 
being  faced  by  the  vehicle 
manufacturers  in  meeting  the  new 
requirements  and  the  fact  that  two  of  the 
automotive  suppliers  have  dropped 
plans  to  offer  devices  that  suppress  the 
passenger  air  bag  when  a  child  is 
present.  We  are  otherwise  either 
denying  the  petitions  or,  as  to  certain 
requests,  dismissing  them  because  the 
agency  has  subsequently  considered  or 
is  considering  the  same  requests  in  the 
context  of  another  rulemaking 
proceeding. 

In  addition,  in  response  to  a  petition 
for  rulemaking  frtim  Porsche,  we  are 
considering  possible  adjustments  in  the 
alternative  phase-in  requirements 
available  to  limited  line  manufactuirers. 

DATES:  You  should  submit  your 
comments  early  enough  to  ensure  that 
Docket  Management  receives  them  not 
later  than  October  24,  2002. 

ADDRESSES:  You  may  submit  your 
comments  in  writing  to:  Docket 
Management,  Room  PL-401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  Alternatively,  you  may  submit 
your  comments  electronically  by  logging 
onto  the  Docket  Management  System 
(DMS)  Web  site  at  http://dms.dot.gov. 
CUck  on  "Help  &  Information"  or 
"Help/Info"  to  view  instructions  for 
filing  your  comments  electronically. 
Regardless  of  how  you  submit  your 
comments,  you  should  mention  the 
docket  number  of  this  docimient. 

FOR  FURTHER  INFORMATION  CONTACT:  The 

following  persons  at  the  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  Street,  SW.,  Washington. 
DC,  20590: 
For  technical  issues: 

Mr.  Louis  Molino,  Office  of 
Crashworthiness  Standards,  NPS-11, 
telephone  (202)  366-2264,  facsimile 
(202) 493-2739. 
For  legal  issues: 


Mr.  Edward  Clancy,  Office  of  the 
Chief  Counsel,  NCC-20,  telephone  (202) 
366-2992,  facsimile  (202)  366-3820. 

SUPPt^MENTARY  INFORMATION: 
Table  of  Contents 

I.  Background:  The  Advanced  Air  Bag  Final 

Rule 

II.  Petitions  for  Rulemaking 

A.  Alliance  Petition 

B.  Toyota  Petition 

C.  DaimleiChrysler  Petition 

in.  Response  to  Petitions  and  Proposal  to 
Revise  Percentage  Phase-in  Requirement 
for  First  Year  of  Phase-In 

A.  Requests  That  Have  Been  Overtaken  by 
Events 

B.  Request  for  Deferral  of  Requirements 
Using  6-year-old  Child  Dummies 

C.  Requests  for  Expanded  Availability  of 
On-off  Switches 

D.  Request  for  Allowance  of  Transponder 
Technology  for  Reliable  Child  Restraint 
System  Detection 

E.  Requests  for  Revisions  to  Percentage 
Phase-in  Requirements  and  Proposal  To 
Revise  First-year  Percentage 

IV.  Petition  for  Rulemaking  from  Porsche 

Concerning  the  Alternative  Phase-in 
Available  to  Limited  Line  Manufacturers 

V.  Rulemaking  Analyses  and  Notices 

VI.  Submission  of  Comments 

I.  Background:  The  Advanced  Air  Bag 
Final  Rule 

On  May  12,  2000,  we  published  in  the 
Federal  Register  (65  FR  30680)  a  rule  to 
require  advanced  air  bags.  (Docket  No. 
NHTSA  00-7013;  Notice  1.)  The  rule 
amended  Standard  No.  208,  Occupant 
Crash  Protection,  to  require  that  future 
air  bags  be  designed  so  that,  compared 
to  current  air  bags,  they  create  less  risk 
of  serious  air  bag-induced  injuries, 
particularly  for  small  women  and  young 
children,  and  provide  improved  fat)ntal 
crash  protection  for  all  occupants,  by 
means  that  include  advanced  air  bag 
technology. 

To  achieve  these  goals,  the  rule  added 
a  wide  variety  of  new  requirements,  test 
procedures,  and  injury  criteria,  based  on 
the  use  of  an  assortment  of  new 
dimuiies.  Among  other  things,  it 
replaced  the  current  optional  sled  test 
with  a  rigid  barrier  crash  test  for 
assessing  the  protection  of  unbelted 
occupants. 

The  issuance  of  the  rule  completed 
the  implementation  of  our  1996 
comprehensive  plan  for  reducing  air  bag 
risks.  It  was  also  required  by  the 
Transportation  Equity  Act  for  the  21st 
Centiiry  (TEA  21),  which  was  enacted  in 
1998.  That  Act  required  us  to  issue  a 
rule  amending  Standard  No.  208: 

to  improve  occupant  protection  for 
occupants  of  different  sizes,  belted  and 
unbelted,  under  Federal  Motor  Vehicle  Safety 
Standard  No.  208,  while  minimizing  the  risk 
to  infants,  children,  and  other  occupants 
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from  injuries  and  deaths  caused  by  air  bags. 
by  means  that  include  advanced  air  bags. 
(Emphasis  added.) 

The  rule  will  improve  protection  and 
minimize  risk  by  requiring  new  tests 
and  injury  criteria  and  specifying  the 
use  of  an  entire  family  of  test  dummies: 
the  existing  dummy  representing  50th 
percentile  adult  males,  and  new 
dummies  representing  5th  percentile 
adult  females,  6-year-old  children,  3- 
year-old  children,  and  1-year-old 
infants.  With  the  addition  of  those 
dummies.  Standard  No.  208  will  more 
fully  reflect  the  range  in  sizes  of  vehicle 
occupants. 

The  rule  will  be  phased  in  during  two 
stages.  The  first  stage  phase-in  will 
improve  protection  by  requiring 
vehicles  to  be  certified  as  passing  the 
unbelted  test  requirements '  for  both  the 
5th  percentile  adult  female  and  50th 
percentile  adult  male  dtimmies  in  a  32- 
40  km/h  (20-25  mph)  rigid  barrier 
crash,  and  belted  test  requirements  '  for 
the  same  two  dummies  in  a  rigid  barrier 
crash  with  a  maximum  test  speed  of  48 
km/h  (30  mph).  In  addition,  the  first 
stage  vdll  minimize  the  risk  of  injury 
from  air  bags  by  requiring  vehicles  to 
include  tedbnologies  that  will  minimize 
the  risk  of  air  bag-induced  injuries  for 
young  children  and  small  adults. 

Diiring  the  first  stage  phase-in,  from 
September  1,  2003  to  August  31,  2006, 
increasing  percentages  of  motor  vehicles 
will  be  required  to  meet  requirements 
for  minimizing  air  bag  risks,  primarily 
by  either  automatically  turning  off  the 
air  bag  when  yoimg  children  are  present 
or  deploying  the  air  bag  more  benignly 
so  that  it  is  much  less  likely  to  cause 
serious  or  fatal  injiuy  to  out-of-position 
occupants.^  If  they  so  wish, 
manufacturers  may  choose  to  use  a 
combination  of  those  approaches.  All  of 
the  petitions  addressed  in  this  notice 
asked  for  modifications  to  the  risk 
minimization  requirements. 

Manufacturers  that  decide  to  turn  off 
the  passenger  air  bag  will  use  weight 
sensors  and/or  other  means  of  detecting 
the  presence  of  young  children.  To  test 
the  ability  of  those  means  to  detect  the 
presence  of  children,  the  rule  specifies 
that  child  dummies  be  placed  in  child 
seats  that  are,  in  turn,  placed  on  the 
passenger  seat  in  both  proper  and  (to 


'  "Unbelted  test  requirements"  are  requirements 
that  specify  the  use  of  unbelted  dummies  in  testing 
vehicles. 

2  "Belted  test  requirements"  are  requirements  that 
specify  the  use  of  belted  dummies  in  testing 
vehicles. 

'  The  rule  also  establishes  very  general 
performance  requirements  for  dynamic  automatic 
suppression  systems  (DASS)  and  a  special 
expedited  petitioning  and  rulemaking  process  for 
considering  procedures  for  testing  advanced  air  bag 
systems  incorporating  a  DASS. 


simulate  misuse)  improper  ways.  It  also 
specifies  tests  that  are  conducted  with 
unrestrained  child  dummies  sitting, 
kneeling,  standing,  or  lying  on  the 
passenger  seat. 

The  ability  of  air  bags  to  deploy  in  a 
low-risk  manner  will  be  tested  using 
child  dummies  on  the  passenger  side 
and  the  small  adult  female  dununy  on 
the  driver  side.  For  manufacturers  that 
decide  to  design  their  passenger  air  bags 
to  deploy  in  a  low  risk  manner,  the  rule 
specifies  that  unbelted  child  dummies 
be  placed  against  the  instrument  panel 
in  two  different  positions.  The  air  bag  is 
then  deployed  with  the  dummies  in 
each  position.  This  placement  was 
specified  because  pre-crash  braking  can 
cause  unrestrained  children  to  move 
forward  into  or  near  the  instrument 
panel  before  the  air  bag  deploys.  The 
ability  of  driver  air  bags  to  deploy  in  a 
low  risk  manner  will  be  tested  by 
placing  the  5th  percentile  adult  female 
dummy  against  the  steering  wheel  in 
two  different  positions  and  then 
deploying  the  air  bag  with  the  dummy 
in  each  position. 

The  second  stage  phase-in  will 
require  vehicles  to  be  certified  as 
passing  the  belted  test  requirements  for 
the  50&  percentile  adult  male  dummy 
at  a  test  speed  up  to  56  km/h  (35  mph). 
This  requirement  will  provide  improved 
protection  for  belted  occupants. 

On  December  18,  2001,  we  published 
in  the  Federal  Register  (66  FR  65376)  a 
final  rule  that  responded  to  petitions  for 
reconsideration  of  the  advanced  air  bag 
final  rule.  We  granted  portions  of  the 
petitions  and  denied  other  portions  of 
the  petitions.  We  made  several  changes 
to  the  advanced  air  bag  final  rule  in 
response  to  the  petitions.  These  changes 
included  a  number  of  refinements  to  the 
positioning  procedures  for  the  low  risk 
deployment  tests  and,  to  a  lesser  degree, 
for  the  automatic  suppression  tests.  We 
also  changed  the  test  duration  for  the 
low  risk  deployment  tests.  In  addition, 
the  test  used  for  determining  the  stage(s) 
of  the  air  bag  to  be  used  for  the 
passenger  side  low  risk  tests  was 
modified.  Other  changes  included 
modifying  the  definition  of  "small 
volume  manufacturer"  for  the  purpose 
of  the  rule's  phase-in  schedule  and 
adding  an  option  to  use  himian  children 
instead  of  the  newborn  or  12-month-old 
dummies  to  test  a  vehicle's  occupant 
recognition  system. 

n.  Petitions  for  Rulemaking 

hi  October  2001,  NHTSA  received 
three  petitions  for  rulemaking    . 
requesting  changes  in  the  advanced  air 
bag  final  rule  that  we  published  in  May 
2000.  The  Alliance  of  Automobile 
Manufactiu^rs  (Alliance),  Toyota,  and 


DaimleiChrysler  submitted  these 
petitions.* 

A.  Alliance  Petition 

The  Alliance  made  four  requests  in  its 
petition  for  rulemaking. 

First,  that  organization  requested  that 
implementation  of  the  static  out-of- 
position  requirements  using  dummies 
representing  6-year-old  children  be 
temporarily  deferred  for  three  years.  The 
Alliance  argued  that  the  development  of 
occupant  classification  technologies  has 
not  advanced  as  rapidly  as  expected, 
and  that  prototype  occupant 
classification  systems  currently 
available  for  installation  in  September 
2003  are  not  able  to  consistently  and 
reliably  distinguish  between  the  Hybrid 
III  6-year-old  diild  dununy  and  the 
Hybrid  III  5th  percentile  adult  female 
dummy.  That  organization  argued  that 
manufacturers  choosing  suppression  as 
the  means  to  reduce  the  risk  to  children 
.  are  faced  with  the  probability  that,  in 
the  real  world,  the  air  bag  will  not 
deploy  in  some  instances  when  it  is 
potentially  beneficial  for  a  small  adult, 
or  will  deploy  in  some  instances  when 
it  is  not  wanted  because  a  child  is 
present.  The  Alliance  argued  that  a 
delay  in  the  requirements  using 
dummies  representing  6-year-old 
children  would  permit  optimization  of 
the  advanced  air  bag  system  to  make  it 
more  likely  that  the  air  bag  will  deploy 
when  it  is  needed  for  small  adults  in  the 
real  world. 

Second,  the  Alliance  asked  that  the 
specified  300  millisecond  time  period 
for  measiuing  injury  criteria  in  the  low  • 
risk  deployment  tests  be  adjusted  to  10 
milliseconds  after  dummy  interaction 
with  the  afr  bag  ceases,  to  facilitate  the 
adoption  of  low  risk  deployment  air 
bags  as  either  a  compliance  option  or  as 
a  redundant  protection  system  for 
vehicles  certified  under  the  suppression 
option. 

Third,  the  Alliance  requested  that 
manufacturers  be  permitted  to  provide  a 
manual  three-way  override  switch  (on- 
off-automatic)  for  passenger-side  air 
bags  in  vehicles  with  three-position 
frxint  seating  systems.  That  petitioner 
argued  that  ciurently  available 
prototype  occupant  classification 
systems  caimot  detect  and  classify  right 
front  occupants  consistenUy  and 
properly  when  a  center  occupant  is 
present  on  a  three-position  front  bench 
seat.  According  to  the  Alliance,  the  most 
serious  risk  is  tiiat  the  sensor  will 
misimderstand  the  weight  distribution 
of  the  two  passengers  and  erroneously 
conclude  that  one  adult  is  present 


*  DaimleiCSirysler's  petition  was  submitted  on 
behalf  of  DaimleiChrysler  and  Mercede«-B«nx  USA. 


59802 


Federal  Register/ Vol.  67,  No.  185 /Tuesday,  September  24,  2002 / Proposed  Rules 


instead  of  two  children.  Under  these 
circumstances,  the  sensor  will  direct  the 
air  bag  system  to  deploy  when  it  should 
have  been  suppressed.  A  manual  three- 
way  override  switch  would  enable  the 
driver  to  override  the  occupancy 
classification  decision  by  manually 
setting  the  switch  to  "on"  or  "off." 

Fourth,  the  Alliance  petitioned  that 
we  revise  the  first  year's  phase-in 
requirement  from  35  percent  to  10 
percent  of  a  manufacturer's  production. 
The  petitioner  stated  that  this  change  is 
necessitated  by  the  unanticipated 
technical  challenges  of  making  occupant 
sensing  technology  work  properly  in 
reasonable  foreseeable  real  world 
conditions,  and  by  the  departure  from 
the  market  of  some  major  suppliers. 

B.  Toyota  Petition 

Toyota  requested  that  manufacturers 
be  permitted  to  provide  a  manual  three- 
way  override  switch  (on-off-automatic) 
for  passenger-side  air  bags  in  all 
vehicles  with  advanced  air  bags.  It 
stated  that  while  occupant  classification 
systems  exist  which  comply  with  the 
technical  requirements  of  Standard  No. 
208,  manufacturers  have  serious 
concerns  with  the  ability  of  these 
systems  to  adequately  characterize  all 
real-world  situations.  Toyota  stated  that 
air  bag  systems  which  are  designed  to 
assure  suppression  for  six-year-old  child 
diunmies  while  providing  deployment 
for  5th  percentile  adult  female  dummies 
will  sometimes  suppress  the  air  bag  for 
small  statured  adults  in  the  real  world. 
That  company  stated  that  if 
manufacturers  choose  to  drop  the  sensor 
output  to  ensure  deployment  for  all 
adults,  the  air  bag  will  no  longer  reliably 
suppress  the  air  bag  for  six-year-old 
children  and  will  in  many  cases  deploy 
for  larger  and  older  children.  Toyota 
argued  that,  given  these  limitations, 
customers  should  have  the  ability  to 
override  the  "decision"  made  by  the 
suppression  system  by  means  of  a 
manual  three-way  override  switch. 

C.  DaimlerChrysler  Petition 

DaimlerChrysler  requested  the 
following  five  changes  to  the  advanced 
air  bag  requirements: 

(1)  Allow  passenger  air  bag  "on/off/ 
auto"  switches  for  vehicles  with  three- 
across  front  seating; 

(2)  Allow  transponder  technology  for 
reliable  child  restraint  system  detection; 

(3)  Provide  at  least  a  9  mph  speed 
separation  between  the  low  risk 
deployment  threshold  and  lowest  speed 
unbelted  rigid  barrier  test  and  for  the  16 
mph  threshold  test,  specify  the  5th 
percentile  adult  female  dummy  or 
allow,  at  the  manufacturer's  option,  the 


same  dummy  as  the  one  used  in  the 
static  low  risk  deployment  test; 

f4)  Revise  the  "low  risk"  deployment 
out-of-position  test  duration  to  less  than 
100  milliseconds;  and 

(5)  Revise  the  percentage  phase-in 
requirements  from  35-65-100  percent  to 
10-40-100  percent  for  Phase  I  of  the 
new  requirements. 

ni.  Response  to  Petitions  and  Proposal 
To  Revise  Percentage  Phase-In 
Requirement  for  First  Year  of  Phase-In 

A.  Requests  That  Have  Been  Overtaken 
by  Events 

In  responding  to  the  petitions  for 
rulemaking,  we  begin  by  noting  that 
several  of  the  requests  have  been 
overtaken  by  events.  When  the  three 
petitions  for  rulemaking  were 
submitted,  i.e.,  in  October  of  2001,  the 
agency  was  still  in  the  process  of 
considering  a  number  of  petitions  for 
reconsideration  of  the  May  2000  final 
rule  on  advanced  air  bags.  As  indicated 
above,  in  December  of  2001,  we 
published  a  final  rule  responding-to 
those  petitions  for  reconsideration. 
Moreover,  we  have  now  received,  and 
are  in  the  process  of  considering,  several 
petitions  for  reconsideration  of  the 
December  2001  final  rule. 

One  of  the  issues  that  we  addressed 
in  the  December  2001  final  rule  was  the 
appropriateness  of  the  300  millisecond 
time  period  for  measuring  injury  criteria 
in  the  low  risk  deployment  tests.  In 
response  to  the  petitions,  we  changed 
that  time  period.  We  note,  however,  that 
petitions  for  reconsideration  of  our 
December  2001  final  rule  have 
requested  further  changes.  Given  that 
we  addressed  this  issue  in  the  December 
2001  final  rule,  subsequent  to  the  filing  - 
of  the  petitions  for  rulemaking 
addressed  in  this  docimient,  and  are 
also  considering  the  issue  in  the  context 
of  the  petitions  for  reconsideration  of 
the  December  2001  final  rule,  we  are 
dismissing  the  Alliance's  petition  with 
respect  to  its  second  request  identified 
above,  and  DaimlerChrysler's  petition 
with  respect  to  its  fourth  request 
identified  above. 

We  are  similarly  dismissing 
DaimlerChrysler's  petition  with  respect 
to  its  third  request  identified  above,  i.e., 
its  request  that  we  provide  at  least  a  9 
mph  speed  separation  between  the  low 
risk  deployment  threshold  and  lowest 
speed  unbelted  rigid  barrier  test  and  for 
the  16  mph  threshold  test,  specify  the 
5th  percentile  adult  female  dummy  or 
allow,  at  the  manufacturer's  option,  the 
same  dummy  as  the  one  used  in  the 
static  low  risk  deployment  test.  We 
addressed  these  issues  in  the  December 
2001  final  rule  and  decided  to  specify 


use  of  the  5th  percentile  adult  female 
dummy  on  the  passenger  side  for  the  16 
mph  threshold  test.  We  eire  also 
considering  the  speed  separation  issue 
further  in  the  context  of  a  petition  for 
reconsideration  of  the  December  2001 
final  rule  submitted  by  DaimlerChrysler. 

B.  Request  for  Deferral  of  Requirements 
Using  6-year-old  Child  Dummies 

As  noted  earlier,  the  Alliance 
requested  that  implementation  of  the 
static  out-of-position  requirements  using 
dummies  representing  6-year-old 
children  be  temporarily  deferred  for 
three  years.  That  organization  argued 
that  the  development  of  occupant 
classification  technologies  has  not 
advanced  as  rapidly  as  expected,  and 
that  prototype  occupant  classification 
systems  currently  available  for 
installation  in  September  2003  are  not 
able  to  consistently  and  reliably 
distinguish  between  the  Hybrid  III  6- 
year-old  child  dummy  and  the  Hybrid 
in  5th  percentile  adult  female  dununy. 
The  Alliance  cited  a  June  2001  report  of 
the  United  States  General  Accoimting 
Office,  titled  "Vehicle  Safety: 
Technologies,  Challenges,  and  Research 
and  Development  Expenditures  for 
Advanced  Air  Bags,"  in  support  of  this 
position. 

The  Alliance  argued  that 
manufacturers  choosing  suppression  as 
the  means  to  reduce  the  risk  to  children 
are  faced  with  the  probability  that,  in 
the  real  world,  the  air  bag  will  not 
deploy  in  some  instances  when  it  is 
potentially  beneficial  for  a  small  adult, 
or  will  deploy  in  some  instances  when 
it  is  not  wanted  because  a  child  is 
present.  The  Alliance  argued  that  a 
delay  in  the  requirements  using 
dunmiies  representing  6-year-old 
children  would  permit  optimization  of 
the  advanced  air  bag  system  to  make  it 
more  likely  that  the  air  bag  will  deploy 
when  it  is  needed  for  small  adults  in  the 
real  world. 

According  to  the  Alliance,  it  is  at  least 
15  times  more  likely  that  an  adult  or 
teenager  will  be  sitting  in  frtint  of  a 
passenger-side  air  bag,  when  those 
seating  positions  are  occupied  during  a 
frontal  crash,  than  a  sub  teen  (children 
between  5  and  12  years  old).  "The 
Alliance  stated  that  this  fact,  in 
combination  with  the  current 
development  status  of  prototype 
occupant  classification  technology, 
leads  it  to  believe  that  the  prudent 
public  policy  choice  is  to  suspend 
temporarily  the  test  requirements 
applicable  to  the  Hybrid  III  6-year-old 
child  dununy,  because  of  the 
compromise  in  safety  to  small  adults  in 
the  real  world  under  those 
requirements.  The  AlUance  stated  that  it 
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anticipates  that  improvements  in 
occupant  classification  sensor 
technology  are  likely  to  permit  the  test 
requirements  to  be  met  by  MY  2007. 
ii  responding  to  the  Alliance,  it  is 
helpful  to  distinguish  between 
compliance  issues  and  real  world  safety 
issues.  Our  concern  about  compliance 
issues  arises  in  part  from  our  statutory 
mandate  to  ensure  that  our  safety 
standards  are  "objective"  and 
"practicable."  To  the  extent  that 
vehicles  can't  be  built  to  achieve  the 
specified  performance  requirement  or 
there  is  uncertainty  about  what 
performance  is  requfred,  the  American 
public  does  not  realize  the  expected 
benefit  of  the  performance  requirement. 
It  is  our  unaerstanding  that  there  are 
not  currently  any  compliance  issues 
with  respect  to  occupant  classification 
sensors.  This  understanding  is  based  in 
part  on  meetings  we  have  had  with 
vehicle  manufacturers  to  discuss  the 
status  of  their  plans  for  meeting  the 
advanced  air  bag  requirements,  which 
have  included  the  discussion  of 
confidential  information.  The  Alliance 
petition  notes  these  meetings.  Toyota's 
petition  acknowledged  in  its  discussion 
of  suppression  systems  that  "systems 
exist  which  have  demonstrated  an 
ability  to  'comply'  with  the  technical 
requirements  of  FMVSS  208  in  a 
laboratory  test  environment  under 
tightly  controlled  test  conditions." 
Thus,  we  do  not  understand  that  there 
are  compliance  issues  related  to  the 
ability  of  occupant  classification  sensor 
technology  to  distinguish  between  6- 
year-old  child  dummies  and  small  adult 
dimunies. 

However,  being  able  to  demonstrate 
compliance  in  a  laboratory  is  important 
primarily  because  it  is  expected  to 
translate  into  effective  safety  protection 
to  real  people  in  real  traffic  situations. 
To  the  extent  that  the  vehicle 
manufacturers  are  suggesting  in  their 
petitions  that  the  real  world 
effectiveness  of  occupant  classification 
sensor  technology  is  inadequately 
assessed  by  the  ciurent  compliance  test 
procedures,  we  are  very  concerned. 

First,  the  real  world  data  make  it  clear 
that  a  technology  to  distinguish  between 
6-year-old  children  and  small  adults  is 
needed,  so  long  as  suppression  is  the 
selected  means  for  minimizing  risks  to 
children.  As  we  discussed  in  the 
preamble  to  the  May  2000  final  rule  on 
advanced  air  bags,  while  air  bags  have 
been  highly  effective  in  reducing 
fatalities  from  frontal  crashes,  they  have 
sometimes  caused  fatalities,  especially 
to  children,  in  relatively  low  speed 
crashes.  As  of  April  1,  2002.  NHTSA's 
Special  Crash  Investigation  (SCI) 
program  had  confirmed  a  total  of  208 


fatalities  induced  by  the  deployment  of 
an  air  bag.  Of  that  total,  129  were 
children,  69  were  drivers,  and  10  were 
adult  passengers. 

Deferring  tne  requirements  using  the 
6-year-old  child  dummy  could 
eliminate,  for  the  duration  of  the 
deferral,  nearly  two-thirds  of  the 
benefits  for  children  age  1  to  12  that  we 
expect  from  advanced  air  bags. 

In  the  agency's  Final  Economic 
Assessment  (FEA),  we  estimated  that, 
assiuning  all  vehicles  in  the  on-road 
fleet  had  pre-MY  1998  air  bags,  a  total 
of  105  children  aged  1  to  12  years  old 
would  be  projected  to  be  killed  by  au 
bags  annually.  This  figure  provided  a 
baseline  for  estimating  potential  benefits 
from  the  various  advanced  air  bag 
requirements. 

"The  static  suppression  tests  would  not 
address  all  of  the  105  children.  First,  the 
tests  would  only  address  children  who 
weighed  54  poiuds  or  less,  as  the  6- 
year-old  child  dimimy  weighs  54 
pounds.  Since  suppression  devices 
classify  occupants  based  on  weight  or 
similar  factors,  they  are  assumed  to  be 
effective  for  occupants  up  to  the  weight 
of  the  specified  dummy,  but  not  for 
occupants  above  that  weight.  About  83 
of  the  105  children  were  estimated  to 
weigh  54  poimds  or  less.  Moreover, 
eight  of  these  children  were  estimated  to 
be  sitting  on  the  lap  of  an  adult 
passenger  and  would  thus  not  likely  be 
identified  as  a  child.  Therefore,  in  the 
FEA,  the  agency  estimated  that  the  static 
suppression  tests  would  save  75 
children  (the  83  children  minus  the 
eight  on  adult  laps). 

If  we  deferred  the  tests  using  the  6- 
year-old  child  dummy,  however,  the 
remaining  tests  would  only  directly 
address  children  who  weighed  36 
pounds  or  less,  as  the  3-year-old  child 
dummy  weighs  36  poimds.  Of  the  75 
children  aged  1  to  12  who  were 
estimated  to  be  saved  by  suppression, 
about  49  weighed  between  36  and  54 
pounds.  If  the  tests  using  the  6-year-old 
child  dmnmy  were  eliminated,  we 
could  no  longer  assume  that  these  49 
children  (nearly  two-thirds  of  the  total 
of  75)  would  be  saved. 

We  note  that,  due  to  a  combinatfon  of 
air  bag  design  changes  and  behavioral 
changes,  the  number  of  children  who 
are  being  killed  by  air  bags  has 
significantly  declined  since  the  pre-MY 
1998  period  which  the  FEA  used  as  the 
baseline  for  estimating  benefits. 
However,  the  fact  that  children 
weighing  between  36  and  54  pounds 
(children  represented  by  the  six-year- 
old  child  dummy  and  not  the  three- 
year-old  child  dummy)  represent  a  high- 
risk  group  has  not  changed.  Given  that 
the  tests  using  6-year-old  child 


diunmies  account  for  nearly  two  thirds 
of  the  benefits  for  children  aged  1  to  1 2 
that  we  expect  from  advanced  air  bags, 
we  are  obviously  reluctant  to  defer  it 
We  have,  nonetheless,  carefully 
considered  the  petitioners'  arguments 
that  a  delay  in  the  requirements  using 
dummies  representing  6-year-old 
children  would  permit  optimization  of 
the  advanced  air  bag  system  to  make  it 
more  likely  that  the  air  bag  will  deploy 
when  it  is  needed  for  small  adults  in  the 
real  world.  After  considering  these 
arguments,  however,  we  have 
concluded  that  the  petitioners  have  not 
presented  information  that  would  justify 
a  deferral  of  these  ret^uirements. 

NHTSA  notes  that  if  a  manufacturer 
selects  the  suppression  option  for  one  or 
more  of  the  child  dummies,  the  vehicle 
must  also  meet  requirements  to  help 
ensure  that  the  air  bag  is  not 
inappropriately  suppressed  for  small- 
statured  adults.  The  air  bag  must  be 
activated  during  several  static  tests 
using  a  5th  percentile  adult  female 
dummy  (or  a  human  being  of  a  weight 
and  size  similar  to  that  dummy)  in  the 
right  front  passenger  seat.  Moreover, 
Standard  No.  208  includes  high-speed 
tests  using  both  5th  percentile  adult 
female  dummies  and  50th  percentile 
adult  male  dummies. 

Given  these  tests,  we  believe  the 
current  requirements  will  ensure 
appropriate  air  bag  protection  for  those 
occupants  for  whom  air  bags  have 
proven  to  be  a  valuable  safety  measure. 
We  recognize  that,  assuming  a 
manufacturer  selects  the  suppression 
option  for  the  six-year-old  diild 
dummy.  Standard  No.  208  does  not 
specify  whether  the  air  bag  should 
deploy  for  occupants  between  the 
weight  of  the  six-year-old  dummy  and 
the  5th  percentile  adult  female  dummy, 
i.e.,  between  54  pounds  and  108 
poujids.  The  deploy/non-deploy 
decision  for  occupants  within  this 
weight  range  is  left  to  the  vehicle 
manufacturer's  design  choices, 
including  the  nominal  weight  threshold 
it  selects  and  the  technologies  it  uses, 
and  presumably  will  also  reflect 
technological  limitations.  In  addition, 
for  whatever  occupant  weight  a 
manufacturer  selects  as  the  nominal 
threshold  for  deployment,  there  will  be 
some  gray  zone.  However,  the  gray  zone 
issue  is  not  a  new  one  and  is 
comparable  to  the  gray  zone  issue  that 
exists  for  deploymentynon-deployment 
based  on  crash  severity. 

Similarly,  the  petitioners  have  not 
demonstrated  that  possible  non- 
deployment  of  the  air  bag  for  adults  in 
non-normal  seating  positions  will  create 
any  significant  safety  problem.  We  note 
that  DaimlerChrysler  submitted  a  chart. 
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on  a  page  titled  "Known  Challenges  for 
Interim  Technology,"  showing  four 
seating  positions  in  which  an  adult 
might  be  classified  as  a  child.  These 
positions  can  generally  be  described  as 
the  occupant  leaning  back  with  his/her 
feet  on  top  of  the  dashboard,  leaning 
back  ivith  his/her  legs  braced  against  the 
dashboard,  leaning  back  with  the 
seatback  in  a  reclined  position,  and  in 
a  forward  position  with  his/her  knees 
against  the  dashboard  and  hands  on  top 
of  the  dashboard.  DaimlerChrysler 
expressed  concern  that  variation  in 
sitting  posture  may  create  consumer 
dissatisfaction  and  loss  of  confidence  in 
the  system,  citing  the  telltale  that 
illuminates  when  the  passenger  air  bag 
is  off.  I 

We  agree  that  an  air  bag  should  not 
become  deactivated  as  a  result  of 
normally  seated  adults  making  minor 
adjustments  in  their  posture.  However, 
the  petitioners  are  not  discussing  that 
situation.  The  issue  is  instead  one  of 
possible  non-deployment  of  the 
passenger  air  bag  for  adults  in  non- 
normal  seating  positions. 

We  believe  this  concern  is 
appropriately  addressed  by  the 
requirement  for  a  telltale  that 
illimunates  when  the  passenger  air  bag 
is  off.  If  a  non-normal  seating  position 
results  in  the  passenger  air  bag  being 
deactivated,  illumination  of  the  telltale 
will  warn  the  passenger  and  encourage 
him/her  to  adopt  a  normal  seating 
position.  We  also  observe  that  the 
benefits  of  air  bags  to  occupants  in  non- 
normal  seating  positions  are  imcertain. 
Moreover,  with  reference  to  some  of  the 
positions  cited  by  DaimlerChrysler,  in 
which  the  occupant  is  extremely  close 
to  the  air  bag  and  even' in  contact  with 
the  air  bag  cover,  suppression  of  the  air 
bag  might  be  preferable  to  activation, 
even  for  adults.^ 

We  note  that  a  supplier  and  a  large- 
volume  vehicle  manufacturer  have 
developed  an  algorithm  that  minimizes 
deactivation  of  the  air  bag  in  these  types 
of  circimistances.  That  algorithm  is 
available  to  petitioners. 

We  recognize  that  owners  of  vehicles 
equipped  with  weight-based 
suppression  systems  need  to  be 
informed  about  how  the  systems  work, 
the  telltale,  and  the  appropriate  action 
to  take  when  the  telltale  is  illuminated. 
This  type  of  information  should  be 
provided  in  the  owner's  manual. 


'  We  note  that  our  DASS  requirements 
contemplate  the  possibility  of  air  bags  being 
suppressed  for  adults  who  are  extremely  close  to 
the  air  bag. 


C.  Requests  for  Expanded  Availability  of 
On-C^  Switches 

Three  of  the  petitioners  requested 
expanded  availability  of  on-off  switches. 
The  Alliance  and  Daimler  Chrysler 
requested  that  manufacturers  be 
permitted  to  provide  a  manual  three- 
way  override  switch  (on-off-automatic) 
for  passenger-side  air  bags  in  vehicles 
with  three-position  front  seating 
systems,  while  Toyota  requested  that 
manufacturers  be  permitted  to  provide 
these  switches  on  all  vehicles  with 
advanced  air  bags. 

The  Alliance  argued  that  currently 
available  prototype  occupant 
classification  systems  cannot  detect  and 
classify  right  itont  occupants 
consistently  and  properly  when  a  center 
occupant  is  present  on  a  three-position 
front  bench  seat.  According  to  the 
petitioner,  the  most  serious  risk  is  that 
the  sensor  will  misunderstand  the 
weight  distribution  of  the  two 
passengers  and  erroneously  conclude 
that  one  adult  is  present  instead  of  two 
children.  Under  these  circimistances, 
the  sensor  will  direct  the  air  bag  system 
to  deploy  when  it  should  have  been 
suppressed.  A  manual  three-way 
override  switch  would  enable  the  driver 
to  override  the  occupancy  classification  - 
decision  by  manually  setting  the  switch 
to  "on"  or  "off." 

Toyota  stated  that  while  occupant 
classification  systems  exist  which 
comply  with  the  technical  requirements " 
of  Standard  No.  208,  manufacturers 
have  serious  concerns  with  the  ability  of 
these  systems  to  adequately  characterize 
all  real-world  situations.  Toyota  stated 
that  air  bag  Systems  which  are  designed 
to  assure  suppression  for  six-year-old 
child  dummies  while  providing 
deployment  for  5th  percentile  adult 
female  dunmiies  will  sometimes 
suppress  the  air  bag  for  small  statured 
adults  in  the  real  world.  That  company 
stated  that  if  manufacturers  choose  to 
drop  the  sensor  output  to  ensure 
deployment  for  all  adults,  the  air  bag 
will  no  longer  reliably  suppress  the  air 
bag  for  six-year-old  children  and  will  in 
many  cases  deploy  for  larger  and  older 
children.  Toyota  argued  that,  given 
these  limitations,  customers  should 
have  the  ability  to  override  the 
"decision"  made  by  the  suppression 
system  by  means  of  a  manual  three-way 
override  switch. 

In  addressing  the  subject  of  on-off 
switches,  we  begin  by  noting  that,  as 
part  of  our  May  2000  decision  on 
advanced  air  bags,  we  decided  to  allow 
both  original  equipment  and  retrofit  air 
bag  on-off  switches  until  September  1, 
2012,  under  the  same  circumstances 
under  which  they  have  been  permitted 


for  the  past  several  years.  Thus,  during 
this  time  period,  vehicle  manufacturers 
are  permitted  to  provide  as  original 
equipment  manual  on-off  switches  for 
passenger  air  bags  in  vehicles  without 
rear  seats  or  with  rear  seats  too  small  to 
accommodate  a  rear  facing  child  safety 
seat.  Similarly,  49  CFR  part  595,  Retrofit 
On-Off  Switches  for  Air  Bags,  covers 
vehicles  manufectiired  during  this  time 
period.  This  regulation  exempts,  imder 
certain  conditions,  motor  vehicle 
dealers  and  repair  businesses  from  the 
"make  inoperative"  prohibition  in  49 
U.S.C.  30122  by  allowing  Xhem  to  install 
retrofit  manual  on-off  switches  for 
passenger  and  driver  air  bags  in  vehicles 
owned  by  people  whose  request  for  a 
switch  is  authorized  by  NHTSA. 

In  our  May  2000  decision  on 
advanced  air  bags,  we  explained  that  we 
believe  that  by  the  end  of  the  initial 
phase-in,  i.e.,  August  31,  2006, 
manufacturers  will  have  developed 
advanced  air  bag  systems  for  most 
vehicles  that  are  sufficiently  reliable  to 
obviate  the  need  for  manual  air  bag  on- 
off  switches.  However,  public 
acceptance  of  those  advanced  air  bag 
systems  may  not  be  assiired.  Allowing 
on-off  switches  for  some  period  after  all 
vehicles  are  equipped  with  advanced  air 
bag  systems  will  provide  parents  with 
additional  confidence  imtil  the 
reliability  of  all  such  systems  has  been 
verified  based  on  real-world  experience. 

We  also  explained  that  we  continue  to 
believe  that  allowing  manufacturers  to 
install  switches  indefinitely  would  be 
coimter-productive.  The  switches 
provide  an  opportimity  for  misuse. 
Adults  could  turn  off  their  passenger  air 
bag  systems  even  though  those  systems 
pose  virtually  no  risk  to  an  adult 
occupant,  particularly  one  who  is 
belted.  In  such  circimistances,  the 
occupant  would  not  receive  the  benefit 
of  the  airliag  in  a  high-speed  crash.  The 
same  possibility  for  misuse  would  exist 
for  children  in  vehicles  certified  to  the 
low  risk  deployment  option. 

We  accordingly  decided  to  allow  both 
original  equipment  and  retrofit  air  bag 
on-off  switches  until  September  1,  2012, 
two  years  after  the  end  of  the  second 
phase-in.  This  additional  time  was 
intended  to  allow  manufacturers  to 
perfect  the  suppression  and  low  risk 
deployment  systems  in  all  their 
vehicles.  Additionally,  it  will  provide 
parents  with  additional  time  to  satisfy 
themselves  that  the  advanced  systems 
work. 

We  also  noted  that  there  will  be  some 
need  for  deactivation  of  some  sort  (via 
on-off  switch  or  permanently)  for  at-risk 
individuals  who  cannot  be 
accommodated  through  sensors  or  other 
suppression  technology  (such  as 
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handicapped  individuals  or  individuals 
with  certain  medical  conditions).  We 
stated  that,  at  this  time,  we  believe  such 
needs  can  be  best  accommodated 
through  the  permanent  deactivation 
authorization  system  currently  used  by 
NfHTSA. 

The  Alliance,  DaimlerChrysler  and 
Toyota  petitions  all  requested  expanded 
availability  of  on-off  switches  for 
advanced  air  bags,  beyond  the 
circumstances  that  we  have  previously 
determined  to  be  appropriate  for  non- 
advanced  air  bags.  For  reasons 
discussed  below,  we  believe  such 
expanded  availability  would  adversely 
affect  safety. 

We  have  conducted  an  analysis  of 
PARS  data  and  the  available  data 
concerning  the  use  of  existing  on-off 
switches  to  calculate  the  potential  safety 
consequences  of  expanding  the 
availability  of  on-off  switches  to  permit 
a  manual  three-way  override  switch  (on- 
off-automatic)  for  passenger-side  air 
bags  in  vehicles  with  three-position 
front  seating  systems.  The  misuse  rate  of 
existing  passenger  air  bag  on-off 
switches  for  occupants  over  12  years  old 
was  18  percent  in  a  recent  NHTSA 
survey,  i.e.,  the  air  bag  was  turned  off 
when  it  should  have  been  turned  on. 
(Evaluation  Note,  Preliminary  Results  of 
the  Survey  on  the  Use  of  Passenger  Air 
Bag  On-Off  Switches,  Christina  Morgan, 
July  2001,  DOT  HS  809  306)  Our 
analysis  shows  that,  given  this  misuse 
rate,  expanding  the  availability  of  on-off 
switches  in  the  manner  requested  by  the 
Alliance  and  DaimlerChrysler  could 
_  result  in  nearly  100  additional  fatalities 
to  teenage  and  adult  passengers  each 
year.  This  disbenefit  would  overwhelm 
any  possible  benefit  that  might  result 
from  the  on-off  switch.  The  potential 
disbenefits,  and  net  disbenefits,  would 
be  even  greater  for  the  expanded 
availability  of  on-off  switches  requested 
by  Toyota.  A  copy  of  our  analysis  has 
been  placed  in  the  docket.^  (Analysis  of 
Allowing  a  3-Way  On/Off  Override 
Switch  for  3-Position  Front  Seating 
Positions) 

As  to  the  concerns  that  Toyota  raised 
about  the  limitations  of  occupant 
classification  systems,  much  of  our 
discussion  in  the  preceding  section 
concerning  the  request  of  other 
petitioners  to  defer  requirements  using 
6-year-old  child  dummies  is  relevant  to 
this  topic. 

First,  the  deploy/non-deploy  decision 
for  occupants  between  the  weight  of  the 
six-year-old  dummy  and  the  5th 
percentile  adult  female  dummy  is  left  to 
the  vehicle  manufacturer's  design 
choices,  including  the  nominal  weight 
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threshold  it  selects  and  the  technologies 
it  uses,  and  will  include  some  gray 
zone.  However,  the  gray  zone  issue  is 
not  a  new  one  and  is  comparable  to  the 
gray  zone  issue  that  exists  for 
deployment/non-deployment  based  on 
crash  severity. 

Second,  the  petitioners  have  not 
provided  data  to  demonstrate  that 
possible  non-deplojrment  of  the  air  bag 
for  adults  in  non-normal  seating 
positions  will  create  any  significant 
safety  problem.  Moreover,  this  concern 
is  appropriately  addressed  by  the 
requirement  for  a  telltale  that 
illuminates  when  the  passenger  air  bag 
is  off. 

Third,  to  the  extent  vehicle 
manufacturers  using  suppression 
systems  wish  to  reduce  the  nominal 
weight  threshold  for  deployment/non- 
deployment  to  a  level  where  an  air  bag 
might  deploy  for  occupants  who  are  the 
weight  of  the  six-year-old  child  dummy, 
they  are  free  to  do  so  if  they  certify 
compliance  with  the  low  risk 
deployment  option  for  the  six-year-old 
child  dummy.  This  option  has  always 
been  available  under  the  advanced  air 
bag  rule. 

To  the  extent  Toyota  or  other  vehicle 
manufacturers  wish  to  ensure  provision 
of  air  bag  deployment  for  occupants 
smaller  Uian  5th  percentile  adult 
females,  whether  very  small  statured 
adults  or  children,  but  find  that 
reducing  the  nominal  weight  threshold 
for  deployment/non-deployment  might 
result  in  deployment  for  six-year-old 
children,  the  appropriate  solution  is  to 
comply  with  the  low  risk  deployment 
option  for  the  six-year-old  child 
dummy.  We  specifically  provided  the 
low  risk  deployment  option  for  six-year- 
old  (and  three-year-old)  child  dummies 
in  light  of  possible  air  bag  benefits  to 
small  occupants. 

Expanded  availability  of  on-off 
switches  that  provide  the  ability  to 
override  the  suppression  system  is  not 
an  appropriate  answer,  because  of  the 
problem  of  misuse. 

We  note  that  Toyota  claimed  in  its 
petition  that  "(a)ccording  to  FMVSS 
208,  adults  should  always  receive  an  air 
bag  while  children  below  age  12  should 
never  receive  an  air  bag."  "This  is  an 
overgeneralization. 

Toyota's  statement  was  made  in  a 
section  of  its  petition  titled 
"Background-Suppression  Systems." 
Assuming  that  a  vehicle  manufiacturer 
selects  the  suppression  option  for  all  of 
the  child  dummies,  i.e.,  the  infant 
dummy,  three-year-old  child  dummy, 
and  six-year-old  child  dummy, 
suppression  is  only  required  for 
children  up  to  the  weight  of  the  six- 
year-old  child  dummy,  i.e.,  54  pounds. 


If  a  manufacturer  selects  the  option  to 
certify  to  the  suppression  requirements 
using  human  children,  suppression  is 
only  required  for  children  weighing  up 
to  56  pounds. 

Moreover,  the  activation  requirements 
require  activation  of  the  air  bag  for  5th 
percentile  adult  female  dummies.  These 
dummies  weigh  108  pounds.  If  a 
manufacturer  selects  the  option  to 
certify  to  the  activation  requirements 
using  human  adult  females,  activation  is 
only  required  for  adult  females  of 
weights  beginning  at  103  pounds. 

StandaraNo.  208  does  not  specify 
deployment  or  non-deployment  of  the 
air  bag  for  occupants  between  the 
weights  of  the  six -year-old  child  dummy 
and  the  5th  percentile  adult  female 
dummy  (or  between  the  specified 
similar  weights  for  human  children  and 
human  adult  females).  Thus, 
manufacturers  are  free  to  deploy  their 
air  bags  for  occupants  in  this  weight , 
range,  if  they  believe  that  is  helpful,  or 
not  deploy  them,  if  they  believe  that  is 
appropriate. 

"The  low  risk  deployment 
requirements,  of  course,  contemplate 
the  possibility  of  air  bag  deployments 
for  children  of  all  ages.  The  DASS 
requirements  contemplate  the 
possibility  of  systems  that  suppress  air 
bag  deployments  whenever  an  occupant 
is  extremely  close  to  the  air  bag, 
whether  that  occupant  is  a  child  or  an 

adult. 

NHTSA's  policy  concerning  air  bags 
and  children  remains  that  the  back  seat 
is  the  safest  place  for  children  whether 
or  not  there  is  an  air  bag,  and  that  a  rear- 
facing  child  seat  should  never  be  put  in 
the  front  seat  unless  an  air  bag  is  off. 

D.  Request  for  Allowance  of 
Transponder  Technology  for  Reliable 
Child  Restraint  System  Detection 

DaimlerChrysler  requested  that  we 
allow  "transponder-based,  tagging 
detection  systems  for  child  restraint 
systems."  It  made  this  request  in  the 
context  of  a  stated  concern  that  current 
sensing  systems  cannot  discriminate 
adults  bom  children  in  child  restraint 
systems  for  all  real  world  conditions. 
TTiat  company  stated  that  transponder 
technology  is  the  most  reliable  means  to 
detect  child  restraints  and  suppress  air 
bag  deployment.  The  petitioner  cited 
the  agency's  action  in  the  LATCH 
rulemaking,  in  which  it  recognized  the 
need  for  both  child  restraint  and  motor 
vehicle  manufacturers  to  take  action  to 
protect  children,  as  a  model  that  could 
be  followed  in  this  area. 
DaimlerChrysler  stated  that  the  same 
could  be  done  here,  where  both  future 
vehicles  and  child  restraints  would  have 
compatible  transponder/receiver 


59806 


Federal  Register /Vol.  67,  No.  185 /Tuesday,  September  24,  2002  /  Proposed  Rules 


devices.  The  petitioner  stated  that  it 
takes  note  of  the  agency's  concern  about 
a  transition  period,  but  believes  action 
should  be  initiated  now. 

We  begin  by  noting  that,  if  a  vehicle 
manufacturer  selects  the  suppression 
option  for  the  infant  dummy,  3-year-old 
dummy,  and/or  6-year-old  dummy,  it 
must  certify  compliance  using  the 
dummy  (or  a  human  child)  in  any  child 
restraint  on  a  specified  list  of 
representative  child  restraints  that  are 
appropriate  for  a  child  the  size  of  the 
applicable  dummy.  We  believe  the 
specified  child  restraints  ^  are 
adequately  representative  of  the 
restraints  generally  being  sold  to  help 
ensure  that  the  air  bag  will  be 
suppressed  regardless  of  the  particular 
brand  and  model  child  restraint  actually 
being  used.  Parents  or  other  caregivers 
will  be  able  to  look  at  the  telltale  to 
confirm  whether  the  air  bag  is 
suppressed. 

In  our  May  2000  final  rule,  Wb 
addressed  a  previous  request  by 
DaimlerChrysler  and  one  by 
International  Electronics  Engineering 
(lEE)  to  permit  certification  to  the 
suppression  requirements  using  tag- 
based  systems.  See  65  FR  at  30710-12. 
We  recognized  that  these  companies 
might  be  correct  in  saying  that  tag-type 
systems  could  offer  greater  reliability, 
assuming  that  the  correct  tagged  child 
restraint  is  also  used.  We  explained, 
however,  that  such  systems  would  not 
ensure  safety  for  the  numerous  different 
child  restraint  designs  and  potential 
restraint  positions  that  are  used  by  the 
general  public.  We  also  noted  that  even 
making  tags  widely  available,  as 
DaimlerChrysler  suggested,  would  not 
accoimt  Tor  those  individuals  who  do 
not  have  a  tag  on  their  particular  child 
restraint,  either  because  the  restraint  is 
not  generally  used  in  a  given  vehicle,  or 
because  they  are  unaware  that  the  tags 
are  available.  Additionally,  simply 
providing  the  tags  would  not  assure  that 
they  were  installed  on  the  restraint 
properly  or  that  the  tag  was  properly 
aligned  when  the  restraint  was  set  in  the 
vehicle  seat. 

We  stated  that  technology  like  the  tag- 
type  Mercedes  BabySmart  appears  to 
provide  a  reliable  method  of  preventing 
air  bag  deployments  when  used 
properly.  We  also  stated  that  while  we 
do  not  believe  that  these  types  of 
suppression  systems  alone  will 
adequately  meet  the  needs  of  motor 
vehicle  safety,  we  do  believe  that  they 


'We  note  that  we  are  considering  issues  relating 
to  the  availability  of  the  specified  child  restraints 
in  the  context  of  the  petitions  for  reconsideration 
of  our  December  2001  fkial  rule. 


remain  an  excellent  supplement  to  other 
systems. 

After  considering  DaimlerChrysler's 
petition,  we  do  not  see  any  reason  to 
change  our  position.  DaimlerChrysler 
and  other  vehicle  manufacturers  are 
already  allowed  to  use  transponder- 
based,  tagging  detection  systems  for 
child  restraint  systems;  however,  they 
cannot  certify  to  the  suppression 
requirements  based  on  these  systems. 
Instead,  these  types  of  suppression 
systems  must  be  considered  a 
supplement  to  other  systems  that 
suppress  the  air  bag  even  if  a  tag  is  not 
present  on  a  child  restraint.  This  is 
because  systems  that  rely  on  tagging 
alone  would  not  ensure  safety  for  the 
nimierous  different  child  restraints  that  " 
are  used  by  the  general  public, 
including  older  ones.  Such  systems 
would  also  not  ensure  safety  for  young 
children  who  are  not  in  child  restraints. 

Finally,  to  the  extent  DaimlerChrysler 
would  like  us  to  require  tagging  in 
addition  to  our  current  requirements,  it 
has  not  shown  a  safety  need  for  such  a 
requirement.  While  that  company  may 
be  correct  that  tag-type  systems  could 
offer  greater  reliability,  assuming  that 
the  correct  tagged  child  restraint  is  also 
used,  it  has  not  shown  any  safety 
problems  with  the  non-tag-bctsed 
sensing  systems  now  imder 
development. 

E.  Requests  for  Revisions  to  Percentage 
Phase-in  Requirements  and  Proposal  To 
Revise  First-year  Percentage 

The  Alliance  petitioned  that  we  revise 
the  first  year's  phase-in  requirement 
from  35  percent  to  10  percent  of  a 
manufacturer's  production.  The 
petitioner  stated  that  this  change  is 
necessitated  by  the  unanticipated 
technical  challenges  of  making  occupant 
sensing  technology  work  properly  in 
reasonable  foreseeable  real  world 
conditions,  and  by  the  departure  from 
the  market  of  some  major  suppliers. 

The  Alliance  stated  that  the 
difficulties  encoimtered  in  developing 
robust  occupant  classification  sensors 
resulted  in  two  significant 
manufacturers — Siemens  and  Bosch — 
deciding  to  discontinue  the 
development  of  promising  technologies. 
The  Alliance  also  stated  that  one  motor 
vehicle  manufacturer  invested  in  and 
prepared  at  least  three  separate 
occupant  classification  programs  that 
were  scheduled  to  be  introduced  into 
production  before  December  2000. 
However,  none  of  the  programs  made  it 
into  production  due  to  various  system 
failures  with  the  developing 
technologies. 

The  Alliance  stated  that, 
notwithstanding  substantial  good-faith 


efforts  to  meet  and  exceed  the  35 
percent  target  in  the  first  year,  the 
technical  challenges  with  prototype 
occupant  sensing  technology  have 
required  some  Alliance  members  to  shift 
compliance  strategies.  According  to  the 
Alliance,  this  has  often  required  them  to 
start  over  in  testing  and  qualifying 
advanced  air  bag  systems  with  much 
less  lead  time  to  address  and  solve 
issues  as  they  arise. 

DaimlerChrysler  petitioned  us  to 
revise  the  percentage  phase-in 
requirements  from  35-65-100  percent  to 
10-40-100  percent  for  Phase  I  of  the 
new  requirements.  Thus,  its  request  was 
the  same  as  that  of  the  Alliance  for  the 
first  year  of  the  phase-in,  but  it  also 
requested  a  reduction  in  the  percentage 
specified  for  the  second  year  of  the 
phase-in.  DaimlerChrysler  stated  that  it 
was  making  this  request  in  light  of 
xmcertainty  surroimding  the  status  of 
the  numerous  outstanding  petitions  to 
the  May  2000  final  rule,  supplier 
capacity  assurances  and  the 
performance  capability  of  current  level 
of  technology.  According  to  that 
company,  lack  of  technology  readiness 
and  capacity  for  meeting  the  advanced 
air  bag  requirements  of  Standard  No. 
208  have  reduced  the  production 
tooling  lead-time  to  a  precarious 
situation. 

In  considering  the  petitioners' 
requests  to  reduce  the  percentage  phase- 
in  requirements  for  the  first  year  or  two 
of  the  phase-in,  we  believe  it  is 
important  to  take  account  of  both  the 
need  to  ensure  that  the  industry 
provides  advanced  air  bags  as  quickly  as 
is  reasonably  possible,  yet  also  to  avoid 
a  situation  in  which  the  industry  must 
put  new  technologies  into  vehicles 
before  they  have  been  fully  tested. 

We  recognize  that  the  vehicle 
manufacturers  have  made  significant 
efforts  to  develop  effective  occupant 
sensing  technology,  2is  part  of  their 
efforts  to  meet  the  reqiiirements  for 
advanced  air  bags,  and  that  some  of 
these  efforts  have  been  unsuccessful. 
We  have  been  made  aware  of  many  of 
the  details  of  these  efforts  in  meetings 
with  vehicle  manufacturers,  but  much 
ofihis  has  been  confidential 
information.  As-  noted  by  the  Alliance, 
however,  two  significant  manufacturers, 
Siemens  and  Bosch,  decided  to 
discontinue  development  of  certain 
promising  occupant  classification 
technologies.  We  also  note  the  example 
cited  by  the  Alliance  of  one  motor 
vehicle  manufacturer  investing  in  and 
preparing  at  least  three  separate 
occupant  classification  programs  that 
were  scheduled  to  be  introduced  into 
production  before  December  2000,  with 
none  of  the  programs  making  it  into 
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production  due  to  various  system 
failures  with  the  developing 
technologies. 

While  other  efforts  to  develop 
effective  occupant  sensing  technology 
have  been  successful,  the  imsuccessful 
ones  have  diverted  scarce  resources  and 
placed  many  vehicle  manufacturers  at 
risk  of  not  being  able  to  meet  the  35 
percent  requirement  for  the  first  year  of 
the  phase-in.  Because  each  vehicle 
manufacturer  has  had  its  own  plans  to 
meet  the  phase-in  requirements,  they 
are  each  affected  differently.  We  observe 
that  one  consequence  of  the  longer-than- 
expected  time  it  has  taken  to  develop 
e^ctive  occupant  sensing  technology  is 
that  manufacturers  are  less  likely  to  be 
able  to  earn  significant  credits  before  the 
phase-in  begins.  Since  the  percentage 
requirements  for  this  phase-in  increase 
quickly,  i.e.,  from  35  percent  the  first 
year  to  65  percent  the  second  year  to 
100  percent  the  third  year  (credits  may 
be  applied  toward  the  100  percent 
requirement  for  this  year),  the  loss  of 
expected  credits  bom  the  time  before 
the  phase-in  begins  has  the  effect  of 
requiring  a  greater  percentage  of  models 
to  be  certified  to  the  advanced  air  bag 
requirements  sooner,  including  ones 
that  may  pose  greater  technical 
challenges. 

Given  the  supplier  and  technical 
challenges  that  have  been  demonstrated 
by  the  vehicle  manufacturers,  we 
believe  some  adjustment  to  the  first  year 
percentage  phase-in  requirement  is 
appropriate.  We  have  tentatively 
concluded  that  a  reduction  in  the  first 
year's  phase-in-requirement  from  35 
percent  to  20  percent  of  a 
manufacturer's  production  strikes  a 
reasonable  balance  between  ensuring 
that  the  industry  provides  advanced  air 
bags  as  quickly  as  is  reasonably 
possible,  while  avoiding  a  situation  in 
which  the  industry  must  put  new 
technologies  into  vehicles  before  they 
have  been  fully  tested.  We  note  that, 
because  of  the  credit  provisions, 
different  vehicle  manufacturers  could, 
as  a  practical  matter,  use  this  additional 
flexibility  for  different  years  of  the 
phase-in,  as  needed.  Thus,  we  believe 
DaimlerChrysler's  request  for  a 
reduction  of  the  second  year  phase-in 
percentage  is  unnecessary. 

While  the  petitioners  demonstrated 
imexpected  supplier  and  technical 
challenges,  they  did  not  demonstrate  a 
need  to  reduce  the  first  year 
requirement  to  a  percentage  as  low  as 
the  requested  10  percent.  We  are 
concerned  that  such  a  low  percentage 
would  not  lead  the  industry  to  provide 
advanced  air  bags  as  quickly  as  is 
reasonably  possible. 


We  are  providing  a  comment  period 
of  30  days  on  our  proposal  to  reduce  the 
first  year's  phase-in  requirement  fix)m 
35  percent  to  20  percent  of  a  vehicle 
manufacturer's  production.  Given  the 
immediacy  of  the  decisions  the  vehicle 
manufactiirers  need  to  make  concerning 
the  vehicles  that  will  be  produced 
during  the  first  production  year,  we 
believe  that  it  is  important  to  resolve  the 
percentage  phase-in  requirement  as 
soon  as  possible.  For  this  reason,  we 
believe  a  comment  period  of  30  days, 
rather  than  a  longer  one,  is  in  the  public 
interest.  We  also  believe  that  a  30-day 
comment  period  is  ample  for  interested 
persons  to  prepare  and  submit 
comments  on  this  issue. 

IV.  Petition  for  Ralemaldng  From 
Porsche  Concerning  the  Alternative 
Phaae-in  Available  to  Limited  Line 
Manufacturers 

A  phase-in  for  new  requirements 
generally  permits  vehicle  manufacturers 
flexibility  to  choose  which  of  their 
vehicles  will  be  the  first  that  they 
redesign  to  comply  with  those 
requirements.  However,  if  a 
manufacturer  produces  a  very  limited 
number  of  lines,  e.g.,  one  or  two,  a 
phase-in  would  provide  little,  if  any, 

flexibility. 

Accordingly,  as  part  of  the  advanced 
air  bag  final  rule,  we  decided  to  permit 
manufacturers  that  sell  two  or  fewer 
carlines  in  the  United  States  at  the 
beginning  of  the  first  year  of  each  of  the 
two  phase-ins  (September  1,  2003  and 
September  1,  2007)  the  option  of 
omitting  the  first  year  of  each  phase-in 
if  they  achieve  full  compliance  by 
September  1,  2004,  the  beginning  of  the 
second  year  of  the  first  phase-in  and 
September  1,  2008,  the  beginning  of  the 
second  year  of  the  subsequent  phase-in. 
This  option  is  available  only  for  limited 
line  manufacturers  since  it  would 
otherwise  be  possible  for  the  industry  as 
a  whole  to  delay  introducing  any 
advanced  air  bags  for  a  year.  The 
advanced  air  bag  final  rule  also  includes 
an  exclusion  from  the  phstse-in 
requirements  for  small  volume 
manufacturers.  This  exclusion  is  limited 
to  manufacturers  that  produce  or 
assemble  not  more  than  5,000  vehicles 
for  the  U.S.  market  each  year. 

On  August  19,  2002,  we  received  a 
petition  for  rulemaking  from  Porsche 
requesting  changes  in  the  special  phase- 
in  provisions  available  to  limited-line  - 
manufacturers.  Specifically,  Porsche 
requested  that  the  agency  consider 
adding  an  additional  definition  of 
"carline"  specific  to  Standard  No.  208 
and  providing  manufactiu^rs  that  sell 
two  or  fewer  carlines  in  the  U.S.  the 
flexibility  to  comply  at  the  100  percent 


level  starting  with  the  third  year  of  the 
phase-in. 

According  to  Porsche,  small  limited- 
line  manufacturers  like  Porsche  have 
and  will  continue  to  have  difficulties 
attracting  the  attention  of  technology 
suppliers  because  of  the  limited  value 
associated  with  small  development 
contracts.  That  company  stated  that 
whether  or  not  it  produces  only  500, 
5,000,  or  10,000  vehicles  on  a 
worldwide  basis,  it  is,  in  today's  world, 
an  extremely  small  vehicle 
manufacturer  relative  to  others  selling 
in  the  U.S.  Porsche  stated  that  it  is  one 
of  the  few  remaining  independent 
vehicle  manufacturers  with  no  direct 
relationship  to  any  other  vehicle 
manufacturer.  It  stated  that,  unlike 
various  other  small  manufacturers,  it 
does  not  have  a  parent  company  willing 
to  assume  its  production  as  part  of  its 
fleet  compliance  schedule. 

In  light  of  our  proposal  to  adjust  the 
phase-in  requirements  applicable  to 
large  manufacturers,  we  believe  it  is 
appropriate  to  consider  whether  some 
further  tjrpe  of  adjustment  is  needed  for 
companies  like  Porsche.  Many  of  the 
difficulties  cited  by  large-volume 
manufacturers,  such  as  the  technical 
challenges  being  faced  by  the  vehicle 
manufact\irers  in  meeting  the  new 
requirements  and  the  fact  that  two  of  the 
automotive  suppliers  have  dropped 
plans  to  offer  devices  that  suppress  the 
passenger  air  bag  when  a  child  is 
present,  affect  small  companies  like 
Porsche. 

We  note  that  the  specific  concerns 
cited  by  Porsche  relate  more  to  its  small 
size  than  to  the  nimiber  of  carlines  it 
sells.  While  Porsche  is  larger  than  the 
companies  that  are  traditionally  viewed 
as  small  volimie  manufacturers,  it  is 
very  small  compared  to  the  large 
manufacturers. 

We  request  comments  on  the  need  for 
relief  for  companies  like  Porsche,  the 
specific  amendments  it  requested,  and 
alternative  ways  of  providing  relief.  The 
agency  could,  for  example,  provide  a 
new  phase-in  option  that  combines 
relatively  small  volume  (but  volume 
higher  than  that  specified  for  exclusion 
from  the  phase-in)  with  small  number  of 
carlines.  It  could  also  provide  a  new 
phase-in  option,  based  solely  on 
relatively  small  volume  (but  volume 
higher  than  that  specified  for  exclusion 
from  the  phase-in).  The  agency  requests  . 
that  commenters  recommending  relief 
address  how  the  agency  could  ensure 
that  any  relief  provided  is  not  overly 
broad.  Depending  on  the  comments,  the 
agency  may  provide  some  type  of  relief 
in  the  final  rule. 
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V.  Rulemaking  Analjrses  and  Notices 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

NHTSA  has  considered  the  impact  of 
this  proposed  rule  under  Executive 
Order  12866  and  the  Department  of 
Transportation's  regulatory  policies  and 
procedures.  This  proposed  rule  was  not 
reviewed  under  Executive  Order  12866, 
"Regulatory  Planning  and  Review." 
This  action  is  not  "significant"  under 
the  Department  of  Transportation's  - 
regulatory  policies  and  procedures. 

This  docimient  proposes  a  reduction 
in  the  percentage  of  vehicles  that  must 
comply  with  the  advanced  air  bag 
requirements  during  the  first  year  of  the 
phase-in,  i.e.,  from  September  1.  2003 
through  August  31,  2004,  frt)m  35 
percent  to  20  percent.  However,  the 
document  does  not  propose  any  changes 
in  the  requirements  for  vehicles 
equipped  with  advanced  air  bags. 
Readers  who  are  interested  in  the  costs 
and  benefits  of  advanced  air  bags  are 
referred  to  the  agency's  Final  Economic 
Assessment  (FEA)  for  the  May  2000 
final  rule.  The  estimated  benefits 
compared  to  pre-MY  1998  (pre- 
depowered  air  bags)  in  that  rule  for  the 
suppression  technologies  were 
estimated  to  be  93  fatalities  and  151  AIS 
3-5  injuries.  These  benefits  can  be 
considered  to  accrue  over  the  20-25 
year  lifetime  of  one  model  year's  fleet. 
Reducing  the  phase-in  schedule  for  the 
MY  2004  fleet  from  35  percent  to  20 
percent  (a  15  percentage  point 
reduction),  would  result  in  the  potential 
loss  in  benefits  over  the  lifetime  of  the 
MY  2004  fleet  of  14  lives  and  23  AIS  3- 
5  injuries. 

B.  Regulatory  Flexibility  Act 

"We  have  considered  the  effects  of  this 
rulemaking  action  imder  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.).  I 
certify  that  the  proposed  amendment 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  A  Regulatory  Flexibility 
Analysis  was  prepared  for  the  May  2000 
final  rule  as  part  of  the  FEA.  This  action 
would  not  have  not  have  a  significant 
economic  impact  on  small  businesses 
because  the  only  change  it  would  make 
to  the  May  2000  final  rule  is  to  reduce 
the  percentage  of  vehicles  that  must 
comply  with  that  rule  during  the  first 
year  of  the  phase-in.  Small 
organizations  and  small  governmental 
units  would  not  be  significantly  affected 
since  the  potential  cost  impacts 
associated  with  this  proposed 
amendment  should  only  slightly  affect 
the  price  of  new  motor  vehicles. 


C.  National  Environmental  Policy  Act 

NHTSA  has  analyzed  this  proposed 
amendment  for  the  purposes  of  the 
National  Environmental  Policy  Act  and 
determined  that  it  will  not  have  any 
significant  impact  on  the  quality  of  the 
human  enviroimient. 

D.  Executive  Order  13132  (Federalisnt) 

The  agency  has  analyzed  this 
rulemaking  action  in  accordance  with 
the  principles  and  criteria  contained  in 
Executive  Order  13132  and  has 
determined  that  it  does  not  have 
sufficient  federalism  implications  to 
warrant  consultation  with  State  and 
local  officials  or  the  preparation  of  a 
federalism  simmiary  impact  statement. 
The  proposed  rule  would  have  no 
substantial  effects  on  the  States,  or  on 
the  current  Federal-State  relationship, 
or  on  the  current  distribution  of  power 
and  responsibilities  among  the  various 
local  officials. 

E.  Unfunded  Mandate  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  requires  agencies  to  prepare  a 
written  assessment  of  the  costs,  benefits 
and  other  effects  of  proposed  or  final 
rules  that  include  a  Federal  mandate 
likely  to  result  in  the  expenditure  by 
State,  local  or  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
more  than  $100  million  annually 
(adjusted  for  inflation  with  base  year  of 
1995).  While  the  May  2000  final  rule  is 
likely  to  result  in  over  $100  million  of 
annual  expenditures  by  the  private 
sector,  the  only  eff^ect  of  today's 
proposed  amendment  would  be  to 
reduce  the  percentage  of  vehicles  that 
must  comply  with  that  rule  during  the 
first  year  of  the  phase-in.  Accordingly, 
this  proposed  rule  would  not  mandate 
any  expenditures  by  State,  local  or  tribal 
governments,  or  by  the  private  sector. 

F.  Executive  Order  12778  (Civil  Justice 
Reform) 

The  proposed  rule  does  not  have  any 
retroactive  effect.  Under  section  49 
U.S.C.  30103,  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effect,  a 
state  may  not  adopt  or  maintain  a  safety 
standard  applicable  to  the  same  aspect 
of  performance  which  is  not  identical  to 
the  Federal  standard,  except  to  the 
extent  that  the  state  requirement 
imposes  a  higher  level  of  performance 
and  applies  only  to  vehicles  prociired 
for  the  State's  use.  Section  49  U.S.C. 
30161  sets  forth  a  procediue  for  judicial 
review  of  final  rules  establishing, 
amending  or  revoking  Federal  motor 
vehicle  safety  standards.  That  section 
does  not  require  submission  of  a 
petition  for  reconsideration  or  other 


administrative  proceedings  before 
parties  may  file  suit  in  court. 

G.  Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act . 
of  1995,  a  person  is  not  required  to 
respond  to  a  collection  of  information 
by  a  Federal  agency  unless  the 
collection  displays  a  valid  OMB  control 
number.  This  dociunent  does  not      «. 
propose  any  new  information  collection 
requirements. 

H.  Regulation  Identifier  Number  (RIN) 

The  Department  of  Transportation 
assigns  a  regulation  identifier  number 
(RIN)  to  each  regulatory  action  listed  in 
the  Unified  Agenda  of  Federal 
Regulations.  'The  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  You  may  use  the  RIN  contained  in 
the  heading  at  the  begiiming  of  this 
dociunent  to  find  this  action  in  the 
Unified  Agenda. 

/.  Plain  Language 

Executive  Order  12866  requires 
Federal  agencies  to  write  all  rules  in 
plain  language.  Application  of  the 
principles  of  plain  language  includes 
consideration  of  the  following 
questions: 
— Has  the  agency  organized  the  material 

to  suit  the  public's  needs? 
— ^Are  the  requirements  in  the  rule 

clearly  stated? 
— Does  the  rule  contain  technical 

language  or  jargon  that  is  not  clear? 
— ^Would  a  different  format  (grouping 

and  order  of  sections,  use  of  headings, 

paragraphing)  make  the  rule  easier  to 

understand? 
— ^Would  more  (but  shorter)  sections  be 

better? 
— Could  the  agency  improve  clarity  by 

adding  tables,  lists,  or  diagrams? 
— What  else  could  the  agency  do  to 

make  this  rulemaking  easier  to 

understand? 

If  you  have  any  responses  to  these 
questions,  please  include  them  in  your 
comments  on  this  NPRM. 

VI.  Submiasion  of  Comiiients 

How  Do  I  Prepare  and  Submit 
Comments? 

Your  comments  must  be  written  and 
in  English.  To  ensure  that  your 
comments  are  correctly  filed  in  the 
Docket,  please  include  the  docket 
number  of  this  document  in  your 
comments. 

Your  comments  must  not  be  more 
than  15  pages  long.  (49  CFR  553.21).  We 
established  this  limit  to  encourage  you 
to  write  your  primary  comments  in  a 
concise  fashion.  However,  you  may 
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attach  necessary  additional  documents 
to  youi  comments.  There  is  no  limit  on 
the  length  of  the  attachments. 

Please  submit  two  copies  of  your 
comments,  including  the  attachments, 
to  Docket  Management  at  the  address 
given  above  under  ADDRESSES. 

How  Can  I  Be  Sure  That  My  Conmients 
Were  Received? 

If  you  wish  Docket  Management  to 
notify  you  upon  its  receipt  of  your 
comments,  enclose  a  self-addressed, 
stamped  postcard  in  the  envelope 
containing  your  comments.  Upon 
receiving  your  comments.  Docket 
Management  will  return  the  postcard  by 
mail. 

How  Do  I  Submit  Confidential  Business 
Information? 

If  you  wish  to  submit  any  information 
imder  a  claim  of  confidentiality,  you 
should  submit  three  copies  of  your 
complete  submission,  including  the 
information  you  claim  to  be  confidential 
business  information,  to  the  Chief 
Counsel,  NHTSA,  at  the  address  given 
above  imder  FOR  FURTHER  INFORMATION 
CONTACT.  In  addition,  you  should 
submit  two  copies,  frt)m  which  y6u 
'have  deleted  the  claimed  confidential 
business  information,  to  Docket 
Management  at  the  address  given  above 
under  ADDRESSES.  When  you  send  a 
comment  containing  information 
claimed  to  be  confidential  business 
information,  you  should  include  a  cover 
letter  setting  forth  the  information 
specified  in  our  confidential  business 
information  regulation.  (49  CFR  part 
512.) 

Will  the  Agency  Consider  Late 
Comments? 

We  will  consider  all  conunents  that 
Docket  Management  receives  before  the 
close  of  business  on  the  conmient 
closing  date  indicated  above  under 
DATES.  To  the  extent  possible,  we  will 
also  consider  comments  that  Docket 
Management  receives  after  that  date.  If 
Docket  Management  receives  a  comment 
too  late  for  us  to  consider  it  in 
developing  a  final  rule  (assimiing  that 
one  is  issued),  we  will  consider  that 
comment  as  an  informal  suggestion  for 
future  rulemaking  action. 

How  Can  I  Read  the  Comments 
Submitted  by  Other  People? 

You  may  read  the  comments  received 
by  Docket  Management  at  the  address 
given  above  under  ADDRESSES.  The 
hours  of  the  Docket  are  indicated  above 
in  the  same  location. 

You  may  also  see  the  comments  on 
the  Internet.  To  read  the  comments  on 
the  Internet,  take  the  following  steps: 


Go  to  the  Docket  Management  System 
(DMS)  Web  page  of  the  Department  of 
Transportation  [http://dms.dot.gov/). 

On  that  page,  click  on  "search." 

On  the  next  page  (http://dms.dot.gov/ 
search/),  type  in  the  four-digit  docket 
nimiber  shovtm  at  the  begiiming  of  this 
document.  Example:  If  the  docket 
number  were  "NHTSA-1998-1234," 
you  would  type  "1234."  After  typing  the 
docket  number,  click  on  "search." 

On  the  next  page,  which  contains 
docket  summary  information  for  the 
docket  you  selected,  click  on  the  desired 
comments.  You  may  download  the 
comments. 

Please  note  that  even  after  the 
conmient  closing  date,  we  vsrill  continue 
to  file  relevant  information  in  the 
.  Docket  as  it  becomes  available.  Further, 
some  people  may  submit  late  conunents. 
Accordingly,  we  recommend  that  you 
periodically  check  the  Docket  for  new 
material. 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety. 
Reporting  and  recordkeeping 
requirements.  Tires. 

m  consideration  of  the  foregoing, 
NHTSA  proposes  to  amend  49  CFR 
Chapter  V  as  follows: 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

1.  The  authority  citation  for  Part  571 
of  Title  49  would  continue  to  read  as 
follows: 

Authority:  49  U.S.C.  322,  30111,  30115, 
30117,  and  30166;  delegation  of  authority  at 
49  CFR  1.50. 

2.  Section  571.208  would  be  amended 
by  revising  S14.1.1.1  to  read  as  follows: 

{571.206    Standard  No.  208;  Occupant 
crash  protection. 

•        •        *        *        • 

S14. 1.1.1  Vehicles  manufactured  on 
or  after  September  1,  2003,  and  before 
September  1,  2004.  Subject  to 
Sl4. 1.2(a),  for  vehicles  manufactured  by 
a  manufacturer  on  or  after  September  1, 
2003,  and  before  September  1,  2004,  the 
amount  of  vehicles  complying  v«rith 
Sl4.5.1(a),  S14.5.2,  S15.1,  S15.2,  S17, 
S19,  S21,  S23,  and  S25,  shall  be  not  less 
than  20  percent  of: 

(a)  If  tne  manufacturer  has 
manufactured  vehicles  for  sale  in  the 
United  States  during  both  of  the  two 
production  years  prior  to  September  1, 
2003,  the  maniifecturer's  average  annual 
production  of  vehicles  manufactured  on 
or  after  September  1,  2001,  and  before 
September  1,  2004,  or 

(b)  The  manufacturer's  production  on 
or  after  September  1,  2003,  and  before 
September  1.  2004. 


Issued:  September  19.  2002. 
Roger  A.  Saul, 

Director,  Office  of  Cmshworthiness 
Standards. 
[FR  Doc.  02-24236  Filed  9-19-02:  3:57  pm) 


DEPARTMENT  OF  THE  INTERIOR 
Flah  and  WUdllta  SwviM 

50  CFR  Pwt  17 
RIN1018-AI51 

EndwiQWVd  md  ThfMrtMWd  WIMIIfs 
and  Plants;  Listing  of  tha  Flat-TaHad 
Homad  Ltaard  as  Thrsatanad 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule;  reopening  of 

comment  period. 

summary:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service),  annoimce  the 
reopening  of  the  public  comment  period 
for  the  proposed  listing  of  the  flat-tailed 
homed  lizard  (Phrynosoma  mcallii)  as  a 
threatened  species  pursuant  to  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act).  The  purpose  of 
reopening  the  public  comment  period  is 
to  ^ow  for  peer  review  of  the  proposed 
rule  (58  FR  62624)  and  its  subsequent 
withdrawal  (62  FR  37852)  according  to 
our  1994  Interagency  Cooperative  Policy 
for  Peer  Review  in  Endangered  Species 
Act  Activities  (59  FR  34270).  additional 
public  comment  on  the  reinstatement  of 
the  proposed  listing  rule,  and 
submission  of  any  additional 
information  that  may  assist  us  in 
making  a  final  listing  decision. 
Comments  previously  submitted  need 
-not  be  resubmitted  as  they  have  been 
incorporated  into  the  public  record  and 
will  be  fully  considered  in  the  final 
listing  determination. 
DATES:  The  public  comment  period  is 
reopened  for  a  period  of  15  days,  and 
we  will  accept  comments  imtil  October 
9,  2002.  Comments  must  be  received  by 
5  p.m.  on  the  closing  date.  Any 
comments  that  are  received  after  the 
closing  date  may  not  be  considered  in 
the  final  decision  on  this  action. 
ADDRESSES:  Comment  Submission:  If 
you  wish  to  comment  on  the  reinstated 
proposed  rule  or  provide  additional 
information  concerning  the  status  and 
distribution  of  the  species,  as  well  as 
information  pertaining  to  threats  to  the 
species  or  its  habitat,  you  may  submit 
your  conunents  and  materials  by  any 
one  of  several  methods: 

(1)  You  may  submit  written  comments 
and  information  to  Field 
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Supervisor,  Carlsbad  Fish  and 
Wildlife  Office.  U.S.  Fish  and  Wildlife 

Service,  2730  Loker  Avenue  West, 
Carlsbad,  CA  92008. 

(2)  You  may  hand-deliver  written 
conunents  to  our  Carlsbad  Fish  and 
Wildlife  Office,  U.S.  Fish  and  Wildhfe 
Service,  2730  Loker  Avenue  West, 
Carlsbad,  CA. 

(3)  You  may  send  comments  by 
electronic  mail  (e-mail]  to 
fthl@rl.fws.gov.  Please  submit 
conunents  in  ASCII  file  format  and 
avoid  the  use  of  special  characters  and 
encryption.  Please  include  your  name 
and  return  e-mail  address  in  your  e-mail 
njessage.  Please  note  that  the  e-mail 
address  will  be  closed  out  at  the 
termination  of  the  public  comment 
period.  If  you  do  not  receive 
confirmation  ftom  the  system  that  we 
have  received  your  e-mail  message, 
contact  us  directly  by  calling  our 
Carlsbad  Fish  and  Wildlife  Office  at 
telephone  number  760/431-9440. 

Document  Availability:  Comments 
and  materials  received,  as  well  as 
supporting  documentation  used  in  the 
preparation  of  the  proposed  rule  and 
subsequent  withdrawal,  and  additional 
information  obtained  since  the  time  of 
the  withdrawal  that  will  be  used  for  this 
final  determination,  are  available  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
Carlsbad  Fish  and  Wildlife  Office. 
FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  Krofta,  Branch  Chief,  Division 
of  Listing,  or  Matt  McDonald,  Wildlife 
Biologist,  Carlsbad  Fish  and  Wildlife 
Office  (see  ADDRESSES;  telephone  760/ 
431-9440;  facsimile  760/431-9624). 
Information  is  available  in  alternate 
formats  upon  request. 
SUPPLEMENTARY  INFORMATION: 

The  flat-tailed  homed  lizard  is  a 
small,  cryptically  colored  lizard  that 
reaches  a  maximum  adult  body  length 
(excluding  the  tail)  of  approximately  81 
millimeters  (3.2  inches).  The  lizard  has 
a  flattened  body,  short  tail,  and  dagger- 
like head  spines  like  other  homed 
lizards.  It  is  distinguished  from  other 
homed  lizards  in  its  range  by  a  dark 
vertebral  stripe,  two  slender  elongated 
occipital  spines,  and  the  absence  of 
external  ear  openings.  The  upper 
surface  of  the  flat-tailed  homed  lizard  is 
pale  gray  to  light  rusty  brown.  The 
underside  is  white  and  unmarked,  with 
the  exception  of  a  prominent  umbilical 
scar. 

The  flat-tailed  homed  lizard  is 
endemic  (restricted)  to  the  Sonoran 
Desert  in  southern  California  and 
Arizona  and  northern  Mexico.  The 
species  inhabits  desert  areas  of  southern 
Riverside,  eastern  San  Diego,  and 


Imperial  Counties  in  California; 
southwestern  Arizona;  and  adjacent 
regions  of  northwestern  Sonora  and 
northeastern  Baja  California  Norte, 
Mexico.  Within  the  United  States, 
populations  of  the  flat-tailed  homed 
lizard  are  concentrated  in  portions  of 
the  Coachella  Valley,  Ocotillo  Wells, 
Anza  Borrego  Desert,  West  Mesa,  East 
Mesa,  and  the  Yiuna  Desert  in 
California;  and  the  area  between  Yuma 
and  the  Gila  Moimtains  in  Arizona.  The 
flat-tailed  homed  lizard  occurs  at 
elevations  up  to  520  meters  (m)  (1700 
feet  (ft))  above  sea  level,  but  most 
populations  are  below  250  m  (820  ft) 
elevation. 

According  to  Hodges  (1997). 
approximately  51.2  percent  of  the 
historic  range  of  the  flat-tailed  horned 
lizard  habitat  within  the  United  States 
remains.  This  remaining  habitat 
includes  an  estimated  503,500  hectares 
(ha)  (1,244,00  acres  (ac))  of  habitat  in 
the  United  States,  of  which 
approximately  56,800  ha  (140,300  ac) 
occur  in  Arizona  and  446,670  ha 
(1,103,800  ac)  occur  in  California. 
Within  this  range,  the  lizard  typically 
occupies  sparsely  vegetated,  sandy 
desert  flatlands  with  low  plant  species 
diversity,  but  it  is  also  found  in  areas 
with  small  pebbles  or  desert  pavement, 
mud  hills,  diuies,  alkali  flats,  and  low, 
rocky  mountains. 

Based  on  information  obtained  since 
the  withdrawal  of  the  proposed  listing 
rule  and  the  information  dociimented  in 
the  proposed  rule  itself,  threats  to  the 
flat-tailed  homed  lizard  may  include 
one  or  more  of  the  following: 
commercial  and  residential 
development;  agricultural  development; 
off-highway  vehicle  activity;  energy 
developments;  military  activities; 
introduction  of  nonnative  plants; 
pesticide  use;  and  border  patrol 
activities  along  the  United  States- 
Mexico  border. 

In  1982,  we  first  identified  the  flat- 
tailed  homed  lizard  as  a  category  2 
candidate  species  for  Usting  under  the 
Act  (47  FR  58454).  Service  regiUations 
defined  category  2  candidate  species  as 
"taxa  for  which  information  in  the 
possession  of  the  Service  indicated  that 
proposing  to  list  as  endangered  or 
threatened  was  possibly  appropriate,' 
but  for  which  sufficient  data  on 
biological  vulnerability  and  threats  were 
not  ciurrently  available  to  support 
proposed  rules."  In  1989,  we  elevated 
the  species  to  category  1  status  (54  FR 
554).  Category  1  included  species  "for 
which  the  Service  has  on  file  sufficient 
information  on  biological  vulnerability 
and  threat(s)  to  support  issuance  of  a 
proposed  mle."  Subsequently,  on 
November  29, 1993.  we  published  a 


proposed  mle  to  list  the  flat-tailed 
homed  lizard  as  a  threatened  species 
pursuant  to  the  Act  (58  FR  62624). 

On  May  16,  1997,  in  response  to  a 
lawsuit  filed  by  the  Defenders  of 
Wildlife  to  compel  us  to  make  a  final 
listing  determination^'on  the  flat-tailed 
homed  lizard,  the  District  Coiut  in 
Arizona  ordered  us  to  issue  a  final 
listing  decision  within  60  days.  A 
month  after  the  District  Coiut's  order, 
several  State  and  Federal  agencies 
signed^a  Conservation  Agreement  (CA) 
implementing  a  recently  completed 
range- wide  management  strategy  to 
protect  the  flat-tailed  homed  lizard. 
Pursuant  to  the  CA,  cooperating  parties 
agreed  to  take  voluntary  stejps  aimed  at- 
"reducing  threats  to  the  species, 
stabilizing  the  species"  populations, 
and  maintaining  its  ecosystem." 

On  July  15, 1997,  we  issued  a  final 
decision  to  withdraw  the  proposed  rule 
to  list  the  flat-tailed  homed  lizard  as  a 
threatened  species  (62  FR  37852).  The 
withdrawal  was  based  on  three  factors: 
(1)  Population  trend  data  did  not 
conclusively  demonstrate  significant 
population  declines;  (2)  some  of  the 
threats  to  the  flat-tailed  homed  lizard 
habitat  had  grown  less  serious  since  the 
proposed  rule  was  issued;  and  (3)  the 
belief  that  the  recently  approved 
"conservation  agreement  w[ould]  ensure 
further  reductions  in  threats." 

Six  months  following  our  withdrawal 
of  the  proposed  listing  rule,  the 
Defenders  of  Wildlife  filed  a  lawsuit 
challenging  our  decision.  On  June  16, 
1999,  the  District  Coiul  for  the  Southern 
District  of  California  granted  simunary 
judgement  in  our  favor  upholding  our 
decision  not  to  list  the  flat-tailed  homed 
lizard.  However,  on  July  31,  2001,  the 
Ninth  Circuit  Coiut  of  Appeals  reversed 
the  lower  coiut's  ruling  and  directed  the 
District  Court  to  remand  the  matter  back 
to  us  for  further  consideration  in 
accordance  with  the  legal  standards 
outlined  in  its  opinion.  On  October  24, 
2001,  the  District  Court  ordered  us  to 
reinstate  the  previously  effective 
proposed  listing  mle  within  60  calendar 
days  and,  thereafter,  commence  a  12- 
month  statutory  time  schedule  for  a 
final  listing  decision.  On  December  26, 
2001.  we  published  a  notice  announcing 
the  reinstatement  of  the  1993  proposed 
listing  of  the  flat-tailed  homed  lizard  as 
threatened  and  the  opening  of  a  120-day 
public  comment  period  on  the 
reinstated  proposed  mle  (66  FR  66384). 
On  May  30,  2002,  we  published  a  notice 
announcing  the  reopening  of  the  public 
comment  period  to  allow  for  the 
submission  of  additional  public 
comment  and  information  to  assist  us  in 
making  a  final  listing  determination  (67 
FR  37752). 
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This  notice  aimounces  the  reopening 
of  the  public  comment  period  on  this 
reinstated  mlemaking  for  15  days  to 
allow  for  peer  review  of  the  proposed 
mle  (58  FR  62624)  and  its  subsequent 
wiUidrawal  (62  FR  37852)  according  to 
our  Peer  Review  Policy  (59  FR  34270), 
accept  public  comment  on  the 
reinstated  proposed  rule,  and  collect 
updated  information  concerning  the 
species  ecology  and  distribution, 
threats,  conservation/management 
actions,  and  any  additional  available 
information  to  assist  us  in  making  a 
final  listing  determination  based  on  the 
best  scientific  and  commercial  data 
available. 

We  are  specifically  seeking 
information  about  the  flat-tailed  homed 
lizard  and  its  habitat  concerning:  (1) 
Threats  to  the  species  as  a  whole  or  to 
local  populations  and  its  habitat;  (2)  the 
size,  number,  and  distribution  of  known 
populations;  (3)  sufficiency  of  current 
conservation/management  and/or 
regulatory  mechanisms  for  the  flat-tailed 
homed  lizard  and  its  habitat;  and  (4)  the 
conservation  value  of  different 
populations  across  the  range  of  the 
species. 

Author 

The  primary  author  of  this  notice  is 
Douglas  Krofta,  Carlsbad  Fish  and 
Wildlife  Office  (see  ADDRESSES). 

Authority:  The  authority  for  this  action  is 
the  Endangered  Species  Act  of  1973  (16 
U.S.C.  1531etseq.). 

Dated:  September  3,  2002.     , 
Marshall  P.  Jones,  |r.. 

Acting  Director.  F/s/i  and  Wildlife  Service. 
[FR  Doc.  02-24025  Filed  9-23-02;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

SO  CFR  Part  17 
RIN  1018-^H02 

Endangered  and  Threatened  Wildlife 
and  Plants;  Designations  of  Critical 
Habitat  for  Plant  Species  From  the 
Island  of  Hawaii,  Hawaii 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTKm:  Proposed  rule;  extension  of 

comment  period,  and  pubic  hearing 

annoimcement. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  gives  notice  of  two 
public  hearings  on  the  proposed  critical 
habitat  designations  for  47  plants  from 
the  island  of  Hawaii.  The  comment 


period  for  the  proposed  critical  habitat 
designations  originally  closed  on  July 
29,  2002.  The  comment  period  was 
reopened  on  August  26,  2002,  and  was 
scheduled  to  close  on  September  30, 
2002.  We  are  now  annoimcing  two 
public  hearings  and  are  extending  the 
comment.period  to  allow  sdl  interested 
parties  to  submit  oral  or  written 
comments  on  the  proposal.  We  are 
seeking  comments  or  suggestions  from 
the  public,  other  concerned  agencies, 
the  scientific  community,  industry,  or 
any  other  interested  parties  concerning 
the  proposed  rule.  Comments  already 
submitted  on  the  proposed  rule  need 
not  be  resubmitted  as  they  vdll  be  fully 
considered  in  the  final  determination. 
DATESrThe  comment  period  for  this 
proposal  now  closes  on  November  30, 
2002.  Any  comments  received  by  the 
closing  date  will  be  considered  in  the 
final  decision  on  this  proposal.  Two 
public  hearings  will  be  held  on  the 
island  of  Hawaii,  on  Tuesday,  October 

29,  2002,  in  Kailua-Kona  from  5:30  p.m. 
to  8:30  p.m.  and  on  Wednesday,  October 

30,  2002,  in  Hilo  from  6:00  p.m.  to  8:00 
p.m.  Prior  to  both  public  hearings,  the 
Service  will  be  available  from  3:30  to 
4:30  p.m.  to  provide  information  and  to 
answer  questions.  The  Service  will  also 
be  availmle  for  questions  after  the 
hearings. 

ADDRESSES:  The  public  hearing  in 
Kailua-Kona  will  be  held  at  the  King 
Kamehameha  Hotel.  75-5660  Palani 
Road,  Kailua-Kona,  HI.  The  public 
hearing  in  Hilo  will  be  held  at  the 
Hawaii  Naniloa  Resort,  93  Banyon  Dr., 
Hilo,  HI.  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  Field  Supervisor,  U.S.  Fish  and 
Wildlife  Service,  Pacific  Islands  Office, 
300  Ala  Moana  Boulevard,  Room  3-122, 
P.O.  Box  50088,  Honolulu,  HI  96850. 
Comments  and  materials  received  will 
be  available  for  public  inspection,  by 
appointment,  during  normal  business 
hoivs  at  the  above  address. 
FOR  FURTHER  tNFORMATKM  CONTACT:  Paul 
Henson,  at  the  above  address  (telephone 
808/541-3441;  facsimile  808/541-3470). 
SUPPLEMENTARY  INFORMATKM: 

The  public  hearing  scheduled  in 
Kailua-Kona  for  the  proposed  critical 
habitat  designations  for  47  plants  from 
the  island  of  Hawaii  aimounced  in  this 
Federal  Register  notice  and  the  public 
hearing  for  the  proposal  to  designate 
critical  habitat  for  Blackburn's  sphinx 
moth  announced  in  a  separate  Federal 
Register  notice  are  scheduled  for  the 
same  date,  time,  and  location  as  a  matter 
of  convenience  to  the  public.  We  will 
accept  comments  at  the  Kailua-Kona 
public  hearing  on  the  proposed  critical 
habitat  designations  for  47  plants  from 


the  island  of  Hawaii,  as  well  as  the 
proposal  to  designate  critical  habitat  for 
Blackburn's  sphLix  moth. 

Baclcgroimd 

On  May  28,  2002,  we  published  a 
proposed  critical  habitat  mle  for  47  of 
the  58  plant  species  listed  under  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act)  (16  U.S.C.  1531  et  seq.). 
known  historically  from  the  island  of 
Hawaii  (67  FR  36968). 

A  totaJ  of  58  species  historically 
found  on  the  island  of  Hawaii  were 
listed  as  endangered  or  threatened 
species  under  the  Act  between  1991  and 
1996.  Some  of  these  species  may  also 
occur  on  other  Hawaiian  islands.  In 
previously  published  proposals  we 
proposed  that  critical  habitat  was 
prudent  for  31  (Achyranthes  mutica.  • 
Adenophorus  periens,  Asplenium 
fragile  var.  insulare,  Bonamia  menziesii, 
Cenchrus  agrimonioides,  Clermontia 
lindseyana,  Clermontia  peleana, 
Colubrina  oppositifolia,  Ctenitis 
squamigera.  Delissea  undulata,  Diellia 
erecta,  Flueggea  neowawraea,  Gouania 
vitifolia,  Hedyotis  cookiana,  Hedyotis 
coriacea,  Hibiscus  brakenridgei, 
Ischaemum  byrone,  Isodendrion 
pyri folium,  Mariscus  fauriei,  Mariscus 
pennatiformis,  Phlegmariurus  mannii, 
Phyllostegia  parviflora,  Plantago 
princeps.  Portulaca  sclerocaqja, 
Sesbania  tomentosa,  Silene  lanceolata, 
Solanum  incompletum,  Spermolepis 
hawaiiensis,  Tetramolopium  arenarium, 
Vigna  o-wahuensis,  and  Zanthoxylum 
hawaiiense]  of  the  58  species  reported 
from  the  island  of  Hawaii.  No  change  is 
made  to  the  31  proposed  pmdency 
determinations  in  the  May  28,  2002,  ' 
proposed  critical  habitat  rule  for  plants 
from  Hawaii.  In  the  May  28,  2002, 
proposal  we  proposed  that  designation 
of  critical  habitat  was  not  prudent  for 
two  species,  Pritchardia  affinis  and 
Pritchardia  schattaueri,  because  it 
would  likely  increase  the  threat  from 
vandalism  or  collection  of  these  species 
on  the  island  of  Hawaii  (67  FR  36968). 
In  addition,  we  proposed  that  critical 
habitat  designation  was  not  pmdent  for 
two  species,  Cyanea  copelandii  ssp. 
copelandii  and  Ochrosia  kilaueaensis, 
known  only  from  the  island  of  Hawaii, 
that  have  not  been  seen  in  the  wild 
since  1957  and  1927,  respectively,  and 
for  which  no  viable  genetic  material  is 
known  to  exist  (67  FR  36968).  hi  the 
May  28,  2002,  proposed  critical  habitat 
mle,  we  proposed  that  designation  of 
critical  habitat  is  pmdent  for  23  species 
(Argyroxiphium  kauense.  Clermontia 
drepanomorpha.  Clermontia  pyrularia, 
Cyanea  hamatiflora  ssp.  carlsonii, 
Cyanea  platyphylla,  Cyanea  shipmanii, 
Cyanea  sticophyllq,  Cyrtandra  giffardii. 
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Cyrtandra  tintinnabula.  Hibiscadelphus 
giffardianus,  Hibiscadelphus 
hualalaiensis,  Isodendrion  hosakae, 
Melicope  zahlbruckneri,  Nemudia 
ovata,  Nothocestniw  breviflorum, 
Phyllostegia  racemosa,  Pbyllostegia 
velutina,  Phyllostegia  warshaueri, 
Plantago  hawaiensis,  Pleomele 
hawaiiensis,  Sicyos  alba,  Silene 
hawaiiensis,  and  Zanthoxylum 
dipetalum  var.  tomentosum)  for  which 
prudency  determinations  had  not  been 
made  previously  (67  FR  36968). 

We  also  proposed  designation  of 
critical  habitat  for  47  plant  species 
(Achyranthes  mutica,  Adenophorus 
periens,  Argyroxiphium  kauense, 
Asplenium  fragile  var.  insulate, 
Bonamia  menziesii,  Clermontia 
drepanomorpha,  Qermontia 
lindseyana,  Clermontia  peleana, 
Clermontia  pyrularia,  Colubrina 
oppositifolia,  Cyanea  hamatiflora  ssp. 
carlsonii.  Cyanea  platyphylla,  Cyanea 
shipmanii,  Cyanea  stictophylla, 
Cyrtandra  giffardii.  Cyrtandra 
tintinnabula,  Delissea  undulata,  Diellia 
erecta.  Flueggea  neowawraea,  Gouania 
vitifolja,  Hedyotis  coriacea, 
Hibiscadelphus  giffardianus, 
Hibiscadelphus  hualalaiensis.  Hibiscus 
brakckenridgei,  Ischaemum  byrone, 
Isodendrion  hosakae,  Isodendrion 
pyrifolium,  Mariscus  fauriei,  Melicope 
zahlbruckneri,  Nemudia  ovata, 
Nothocestrum  breviflorum,  Phyllostegia 
racemosa,  Phyllostegia  velutina, 
Phyllostegia  warshaueri,  Plantago 
hawaiensis.  Pleomele  hawaiiensis, 
Portulaca  sclerocarpa,  Sesbania 
tomentosa,  Sicyos  alba,  Silene 
hawaiiensis,  Silene  lanceolata,  Solanum 
incompletum,  Spennolepis  hawaiiensis, 
Tetramolopium  arenarium,  Vigna  o- 
wahuensis,  Zanthroxylum  dipetalum 
var.  tomentosum,  and  Zanthoxylum 
hawaiiense].  Critical  habitat  is  not 
proposed  for  4  (Cyanea  copelandii  spp. 
copelandii,  Ochrosia  kilaueaensis, 
Pritchardia  affinis,  and  Pritchardia 
schattaueri)  of  the  58  species  for  the 
reasons  given  above.  Critical  habitat  is 
not  proposed  for  7  (Cenchrus 
agrimonioides,  Ctenitis  squamigera, 
Hedyotis  cookiana,  Mariscus 
pennatiformis,  Phlegmariurus  mannii, 
Phyllostegia  parviflora,  and  Plantago 
princeps)  species  which  no  longer  occur 
on  the  island  of  Hawaii,  and  for  which 
we  are  imable  to  determine  any  habitat 
that  is  essential  to  their  conservation  on 
the  island  of  Hawaii. 

Twenty-eight  critical  habitat  units, 
totaling  approximately  176,968  hectares 
(437,285  acres],  are  proposed  for 
designation  for  47  plant  species  on  the 
island  of  Hawaii.  For  locations  of  these 
proposed  units,  please  consult  the 


proposed  rule  (67  FR  36968)  that  was 
published  May  28,  2002. 

Section  4(b)(5)(E)  of  the  Act  requires 
that  a  public  hearing  be  held  if  it  is 
requested  within  45  days  of  the 
publication  of  a  proposed  rule.  We 
received  two  requests  from  recreational  - 
himting  organizations  tp  hold  public 
hearings,  however,  one  of  the  requests 
was  received  more  than  45  days  after 
publication  of  the  proposal.  In  response 
to  the  initial  request  and  as  a  matter  of 
convenience  to  the  public  we  will  hold 
two  public  hearings  on  the  dates  and  at 
the  addresses  described  in  the  DATES 
and  ADDRESSES  sections. 

Anyone  wishing  to  make  an  oral 
statement  for  the  record  is  encouraged 
to  provide  a  written  copy  of  their 
statement  and  present  it  to  us  at  the 
hearing.  In  the  event  there  is  a  large 
attendance,  the  time  allotted  for  oral 
statements  may  be  limited.  Oral  and 
written  statements  receive  equal 
consideration.  There  are  no  limits  to  the 
length  of  written  comments  presented  at 
the  hearing  or  mailed  to  us.  Legal 
notices  announcing  the  date,  time,  and 
location  of  the  public  hearing  will  be 
published  in  newspapers  concurrently 
with  the  Federal  Re^ster  notice. 

Persons  needing  reasonable 
accommodations  in  order  to  attend  and 
participate  in  the  public  hearing  should 
contact  Patti  Carroll  at  503/231-2080  as 
soon  as  possible.  In  order  to  allow 
sufficient  time  to  process  requests, 
please  call  no  later  than  1  week  before 
the  hearing  date. 

Information  regarding  this  proposal  is 
available  in  alternative  formats  upon 
request. 

Comments  from  the  public  regarding 
this  proposed  rule  are  sought,  especially 
regarding: 

(1)  The  reasons  why  critical  habitat 
for  any  of  these  species  is  prudent  or  not 
prudent  as  provided  by  section  4  of  the 
Act  and  50  CFR  424.12(a)(1); 

(2)  The  reasons  why  any  particular 
area  should  or  should  not  be  designated 
as  critical  habitat  for  any  of  these 
species,  as  critical  habitat  is  defined  by 
section  3  of  the  Act; 

(3)  Specific  information  on  the 
amount,  distribution,  and  quality  of 
habitat  for  the  47  species,  and  what 
habitat  is  essential  to  the  conservation 
of  the  species  and  why; 

(4)  Land  use  practices  and  current  or 
planned  activities  in  the  subject  areas, 
and  their  possible  impacts  on  proposed 
critical  habitat; 

(5)  Any  economic  or  other  impacts 
resulting  from  the  proposed 
designations  of  critical  habitat, 
including  any  impacts  on  small  entities, 
energy  development,  low  income 
households,  and  local  governments; 


(6)  Economic  and  other  potential 
values  associated  with  designating 
critical  habitat  for  the  above  plant 
species  such  as  those  derived  from  non- 
consumptive  uses  [e.g.,  hiking,  camping, 
birding,  enhanced  watershed  protection, 
increased  soil  retention,  "existence 
values",  and  reductions  in 
administrative  costs); 

(7)  Information  usable  under  section 
4(b)(2)  of  the  Act,  in  determining  if  the 
benefits  of  excluding  an  area  from 
critical  habitat  outweigh  the  benefits  of 
specifying  the  area  as  critical  habitat; 

(8)  The  effects  of  critical  habitat 
designation  on  military  lands,  and  how 
it  would  affect  military  activities, 
particularly  military  activities  at  the 
Pohakuloa  Training  Area  lands  on  the 
island  of  Hawaii.  Whether  there  will  be 
a  significant  impact  on  military 
readiness  or  national  security  if  we 
designate  critical  habitat  on  these 
facilities.  Whether  these  facilities 
should  be  excluded  from  the 
designation  imder  section  4(b)(2)  of  the 
Act; 

(9)  Whether  Department  of  Defense 
lands  should  be  excluded  from  critical 
habitat  based  on  an  approved  Integrated 
Natural  Resource  Management  Plan 
(INRMP); 

(10)  Whether  areas  which  are 
managed  for  the  conservation  of  the 
species  should  not  be  included  in 
critical  habitat  because  such  areas  do 
not  meet  the  definition  of  critical  habitat 
contained  in  section  3(5)(A)(i)  of  the 
Act; 

(11)  Whether  areas  covered  by  an 
approved  conservation  plan  (e.g., 
Habitat  Conservation  Plans, 
Conservation  Agreements,  Safe  Harbor 
Agreements)  should  be  excluded  bom 
critical  habitat;  and 

(12)  Whether  areas  should  be 
excluded  imder  section  4(b)(2)  of  the 
Act  because  critical  habitat  designation 
would  adversely  impact  other  types  of 
conservation  partnerships  that  are 
beneficial  to  the  species. 

The  public  comment  period  for  the 
May  28,  2002,  proposal  (67  FR  36968) 
originally  closed  on  July  29,  2002.  On 
August  26,  2002,  we  published  a 
Federal  Register  notice  (67  FR  54766)  of 
the  reopening  of  the  conunent  period  for 
the  proposed  designations  and  non- 
designations  of  critical  habitat  for  plant 
species  on  the  island  of  Hawaii,  as  well 
as  for  the  proposed  designations  and 
non-designations  of  critical  habitat  for 
plant  species  on  the  islands  of  Kauai, 
Niihau,  Molokai,  Maui,  Kahoolawe, 
Oahu,  and  the  Northwestern  Hawaiian 
Islands;  and  we  announced  that  the 
comment  period  would  close  on 
September  30,  2002.  We  are  now 
annoimcing  two  public  hearings  and  the 


Federal  Register /Vol.  67,  No.  185 /Tuesday,  September  24,  2002 /Proposed  Rules 


59813 


extension  of  the  comment  period  for  the 
proposed  designations  and  non- 
designations  of  critical  habitat  for  plant 
species  on  the  island  of  Hawaii.  We  will 
accept  public  comments  on  the  proposal 
for  the  island  of  Hawaii  until  November 
30,  2002.  The  extension  of  the  comment 
period  gives  all  interested  parties  the 
opportiinity  to  comment  on  the 
proposal.  Comments  already  submitted 
on  die  proposed  designations  and  non- 
designations  of  critical  habitat  for  plant 
species  from  the  island  of  Hawaii  need 
not  be  resubmitted  as  they  will  be  fully 
considered  in  the  final  determinations. 
Extension  of  the  comment  period  will 
enable  us  to  respond  to  the  requests  for 
a  public  hearing  on  the  proposed  action. 
Written  comments  should  be  submitted 
to  the  Service  office  listed  in  the 
ADDRESSES  section.  The  comment 
period  now  closes  on  November  30, 
2002. 

Author 

The  primary  author  of  this  notice  is 
Christa  Russell  (see  ADDRESSES  section). 

Authority:  The  authority  for  this  action  is 
the  Endangered  Species  Act  of  1973  (16 
U.S.C.  1531  at  seq.). 

Dated:  September  16,  2002. 
Craig  Manson, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 
(FR  Doc.  02-24248  Filed  9-23-02;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

SO  CFR  Part  660 

[Doctot  No.  020508114-2114-01;  i.  D. 
030702C] 

BIN  0648-AM97 

Fisheries  of  West  Coast  States  and  in 
the  Western  Pacific;  Coral  Rsef 
Ecosystems  Fishery  Management  Plan 
for  ttie  Western  Pacific 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce 

ACTION:  Proposed  rule;  request  for 

comments. 

SUMMARY:  NMFS  issues  a  proposed  rule 
that  would  implement  those  parts  of  the 
Fishery  Management  Plan  for  Coral  Reef 
Ecosystems  of  the  Western  Pacific 
Region  (CREFMP)that  have  been 
approved  by  NMFS.  Coral  reef 
ecosystem  fisheries  in  federally 
managed  waters  of  the  western  Pacific 


U.S.  exclusive  economic  zone  (U.S. 
EEZ)  are  currently  unregulated  under 
the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act).  The  CREFMP, 
which  was  developed  by  the  Western 
Pacific  Fishery  Management  Coimcil 
(Council),  woiUd  apply  ecosystem 
principles  to  fisheries  management  to 
conserve  and  protect  coral  reef  fisheries, 
their  ecosystems,  and  associated 
habitats  in  the  U.S.  EEZ  around 
American  Samoa,  Guam,  Hawaii  (main 
Hawaiian  Islands),  the  Commonwealth 
of  the  Northern  Mariana  Islands  (CNMI), 
and  the  U.S.  Pacific  remote  island  areas 
(PRIA):  Howland  Island,  Baker  Island, 
Jarvis  Island,  Wake  Islasid,  Kingman 
Reef,  Palmyra  Atoll,  and  Johnston  Atoll. 
DATES:  Comments  must  be  submitted  in 
writing  by  October  24,  2002. 
ADDRESSES:  Written  comments  should 
be  sent  to  Dr.  Charles  Kamella,  Pacific 
Islands  Area  Office  (PIAO),  NMFS,  1601 
Kapiolani  Blvd,  Suite  1110,  Honolulu, 
HI  96814.  Comments  will  not  be 
accepted  if  submitted  via  e-mail  or  the 
internet.  Copies  of  the  CREFMP, 
environmental  impact  statement  (EIS), 
regulatory  impact  review  (RIR),  and 
initial  regulatory  flexibility  analysis 
(IRFA)  are  available  at  the  Coimcil 
website,  www.  wpcouncil.  org.  Requests 
for  a  CD  or  paper  copy  of  these 
docvunents  can  be  made  by  contacting 
farad.  Makaiau@noaa.  gov.  A  copy  of 
the  Record  of  Decision  issued  by  NMFS 
for  the  partially  approved  CREFMP  is 
available  at  the  PIAO  website,  http//swr. 
nmfs.  noaa.  gov/piao.  Send  comments 
regarding  the  reporting  burden  estimate 
or  any  other  aspect  of  the  collection-of- 
information  requirements  in  this 
proposed  rule  to  the  NMFS  address  and 
to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget  (OMB), 
Washington,  DC00503  (Attn:  NOAA 
Desk  Officer). 

FOR  FURTHER  INFORMATION  CONTACT: 
Kitty  Simonds,  Executive  Director. 
Western  Pacific  Fishery  Management 
Coimcil,  at  (808)  522-8220  or  Dr. 
Charles  Kamella,  Administrator,  PIAO, 
at  (808)  973-2937. 
SUPPLEMENTARY  INFORMATION:  The 
Council  began  development  of  the 
CREFMP  in  1996,  with  the  preparation 
of  an  assessment  of  the  coral  reef 
ecosystem  resources.  Initial  scoping 
hearings  were  conducted  by  the  Council 
in  Jime  1999  to  obtain  public  input  on 
a  new  fishery  management  plan  for 
these  resomt;es.  A  notice  of  availability 
soliciting  public  comment  on  the 
CREFMP's  draft  environmental  impact 
statement  (DEIS)  was  published  in  the 
Federal  Register  on  January  12,  2001 


(66  FR  1945).  Although  the  conunent 
period  ended  on  February  26,  2001, 
additional  comments  were  accepted 
during  the  month  following  the  closing 
date. 

Four  major  agency  reviews  were 
conducted  to  ensure  completeness, 
acciirecy,  and  compliance  of  the  draft 
CREFMP  with  applicable  laws.  The 
Coimcil  also  conducted  59  public 
meetings  and  hearings  to  receive 
comments  on  the  draft  document.  These 
comments  were  incorporated  into  the 
text  of  the  final  CREFMP.  The  Council 
adopted  the  final  CREFMP  on  June  20, 
2001 ,  and  transmitted  it  to  NMFS  on 
March  8,  2002.  A  notice  of  availability 
was  published  in  the  Federal  Register 
on  March  18,  2002,  67  FR  11971.  On 
June  14,  2002,  NMFS  partially  approved 
the  CREFMP  and  parallel  amendments 
to  the  Council's  management  plans  for 
bottomfish  and  seamount  groundfish 
fisheries  (Bottomfish  FMP),  pelagic 
fisheries  (Pelagics  FMP),  precious  coral 
fisheries,  and  crustacean  fisheries  of  the 
western  Pacific  region.  The  CREFMP 
was  approved,  except  for  that  portion  of 
the  CREFMP  that  governs  fishing  in 
waters  of  the  U.S.  EEZ  around  the 
Northwestern  Hawaiian  Islands  (NWHI) 
west  of  160°50'  W.  long.  NMFS 
disapproved  a  portion  of  the  plan 
because  it  would  be  inconsistent  with, 
or  duplicate,  certain  provisions  of 
Executive  Order  13178  and  131968, 
which  together  establish  the  NWHI 
Coral  Reef  Ecosystem  Reserve  (Reserve), 
as  authorized  by  section  6(g)  of  Public 
Law  106-513.  The  Reserve  encompasses 
a  portion  of  the  U.S.  EEZ  around  the 
NWHI  from  the  seaward  boimdary  of  the 
State  of  Hawaii,  out  to  a  distance  of  50 
nautical  miles  (nm).  Specifically, 
section  7(b)(5)  of  Executive  Order 
13178,  one  of  two  executive  orders  that 
established  the  Reserve,  prohibits  the 
harvest  of  almost  all  living  and  non- 
living resources  throughout  the  Reserve, 
while  the  CREFMP  would  actively 
manage  the  same  species  within  the 
same  geographical  area.  The  bottomfish 
fishery  in  the  NWHI  will  continue  to  be 
managed  under  existing  management 
measures  for  the  Bottomfish  FMP,  as 
authorized  by  the  Magnuson-Stevens 
Act,  while  the  process  to  designate  a 
national  marine  sanctuary  in  the  NWHI 
as  directed  by  section  6(g)  of  Public  Law 
106-513,  is  ongoing.  Coral  reefs  are 
highly  complex,  integrated  ecosystems. 
The  vast  majority  of  the  total  area 
covered  by  coral  reefs  under  U.S. 
jurisdiction  is  located  in  the  western 
Pacific  region  and  would  be  managed 
either  by  this  new  fishery  management 
plan  or  by  the  NWHI  Reserve 
management  regime.  The  CREFMP 


59814  Federal  Register / Vol.  67,  No.  185 /Tuesday.  September  24,  2002 / Proposed  Rules 


adopts  aprecautionar>'  approach  by 
addressing  the  potential  for  problems 
before  they  occur,  and  by  establishing 
management  measures  that  can  be 
adapted  rapidly  in  response  to  changes 
in  the  fishery.  Although  state  and 
territorial  regulations  control  most 
impacts  from  coral  reef  ecosystem 
fisheries  in  near-shore  areas,  the 
CREFMP  would  complement  those 
regulations  by  implementing  measures 
to  manage  coral  reef  ecosystems  in 
adjacent  Federal  waters  of  the  U.S.  EEZ. 
In  general,  these  areas  have  been 
minimally  exploited,  but  potential 
fisheries,  including  those  for  live  fish 
markets  in  Southeast  Asia,  coral  and 
"live  rock"  for  the  U.S.  aquarium  trade, 
and  marine  bioprospecting  for 
pharmaceutical  uses,  may  develop  and 
are  addressed  within  the  CREFMP. 

The  CREFMP  has  eight  objectives:  (1) 
Foster  sustainable  use  of  coral  reef 
ecosystem  resources  in  an  ecologically 
and  culturally  sensitive  manner;  (2) 
provide  a  flexible  and  responsive 
management  program  for  coral  reef 
ecosystem  resources  that  allows  for 
rapid  adjustments  to  management 
measures  in  response  to  changes  in 
resource  abundance,  new  scientific 
information,  or  changes  in  fishing 
patterns;  (3)  establish  integrated 
resource  data  collection  and  permitting 
systems,  including  a  research  and 
monitoring  program  to  collect  fishery 
and  other  ecological  information 
necessary  to  make  informed 
management  decisions  about  coral  reef 
ecosystems  in  the  U.S.  EEZ;  (4) 
minimize  adverse  human  impacts  on 
coral  reef  ecosystem  resources  by 
establishing  new  and  improving  existing 
marine  protected  areas  (MP As), 
managing  fishing  pressure,  controlling 
wasteful  harvest  practices,  reducing 
other  anthropogenic  stressors  directly 
affecting  coral  reef  ecosystem  resources 
(through  the  conservation  and 
protection  of  essential  fish  habitat  (EFH) 
and  allowing  the  recovery  of  naturally 
balanced  reef  ecosystems);  (5)  improve 
public  and  government  awareness  and 
understanding  of  coral  reef  ecosystems, 
their  vulnerability  and  resource 
potential  so  as  to  reduce  adverse  himian 
impacts  and  foster  support  for  science- 
based  management;  (6)  facilitate 
collaborative  effort  among  agencies  and 
organizations  concerned  with  the 
conservation  of  coral  reef  ecosystems  in 
order  to  share  in  decision-maldng,  data, 
and  resources  needed  to  effectively 
monitor  the  vast  and  complex  coral  reef 
ecosystems  managed  under  the 
CREFMP;  (7)  encourageand  promote 
surveillance  and  enforcement  in  support 
of  CREFMP  management  measures;  and 


(8)  provide  for  sustainable  participation 
by  fishing  communities  in  coral  reef 
ecosystem  fisheries  and,  to  the  extent 
practicable,  minimize  adverse  economic 
impacts  on  such  communities. 

Relation  to  Other  Laws 

In  order  to  ensure  consistency 
between  the  management  regimes  of 
different  Federal  agencies,  hJMFS  is 
adding  language  to  the  proposed  rule 
that  states  that  unless  specifically 
authorized  by  the  U.S.  Fish  and  Wildlife 
Service  (USFWS),  fishing  authorized 
under  Subpart  J — Western  Pacific  Coral 
Reef  Ecosystem  Fisheries  is  not  allowed 
within  the  boundary  of  a  wildlife  refuge 
regardless  of  whether  that  refuge  was 
established  by  action  of  the  President  or 
the  Secretary  of  the  Interior.  Contact  the 
USFWS  at  808-541-1291  for  more 
information  and  boundary  details. 

Amendments  to  Existing  FMPS 

To  ensiu-e  consistency  with  the 
proposed  regulations  of  the  CREFMP, 
the  Council  would  amend  its  existing 
fishery  management  plans  for 
bottomfish  and  seamount  groimdfish 
fisheries,  crustacean  fisheries,  pelagic 
fisheries,  and  precious  coral  fisheries. 
Fishing  for  management  unit  species 
(MUS)  included  in  these  existing  pjans 
would  be  prohibited  in  the  CREFMP  no- 
take  MP  As.  The  Council  initially 
proposed  an  insurance  requirement  for 
all  vessels  managed  under  these  fishery 
management  plans  while  operating  in  or 
transiting  through  the  coral  reef 
ecosystem  MPAs.  This  measure  was 
intended  to  provide  the  means  for 
mitigating  reef  damage  in  the  event  of  a 
vessel  grounding  or  an  oil  spill  in  the 
coral  reef  ecosystems,  including  the 
possibility  for  wreck  removal  and  reef 
recovery  activities.  The  FMP  did  not  set 
forth  the  details  of  this  complex  and 
novel  issue.  As  a  result,  the  insurance 
requirement  is  not  included  in  this 
proposed  rule;  however,  the  Coimcil 
will  continue  to  address  appropriate 
means  to  provide  for  reef  protection. 
Finally,  the  MUS  list  for  the  Pelagics 
FMP  would  be  amended  to  include  only 
the  following  species  of  pelagic  sharks: 
Alopias  pelagicus  (pelagic  thresher 
shark),  Alopias  superciliousus  (bigeye 
thresher  shark),  Alopias  vulpinus 
(common  thresher  shark),  Carcharhinus 
faJciformis  (silky  shark),  Carcharhinus 
longimanus  (oceanic  whitetip  shark), 
Prionace  glauca  (blue  shark),  Isurus 
oxyrinchus  (shortfin  mako  shark),  Isurus 
paucus  (longfin  mako  shark),  and 
Lamna  ditropis  (salmon  shark).  The 
remaining  coastal  sharks  ciirrently  listed 
as  MUS  in  the  Pelagics  FMP  would 
become  CREFMP  MUS.  Dogtooth  tuna 
would  also  change  from  a  Pelagics  FMP 


MUS  to  a  CREFMP  MUS.  This  revision 
to  the  Pelagics  FMP  MUS  would  closely 
reflect  the  species  associated  with  the 
respective  ecosystems  for  each  plan  and 
provide  for  more  accurate  data  gathering 
without  affecting  fisheries  operations. 

Management  Area 

The  coral  reef  ecosystem  memagement 
area  consists  of  the  U.S.  EEZ  around 
American  Samoa,  Guam,  Hawaii,  PRIA, 
and  the  Commonwealth  of  the  Northern 
Mariana  Islands  (CNMI).  For  American 
Samoa,  Guam,  and  Hawaii,  the 
management  area  would  generally  occur 
between  3  nm  and  200  nm  from  shore; 
in  some  areas,  the  outer  boundary  of  the 
U.S.  EEZ  is  truncated  by  adjacent 
international  maritime  boundaries. 
Management  measures  are  proposed 
only  for  the  "offshore  zone",  which 
consists  of  those  waters  from  3  to  200 
nm.  The  management  area  for  the  PRIA 
(Kingman  Reef,  Johnston  and  Palmyra 
Atolls,  and  Jarvis,  Howland,  Baker,  and 
Wake  Islands)  begins  at  the  shoreline 
and  extends  offshore  200  imi  (seaward 
boundary  of  the  U.S.  EEZ).  Kingman 
Reef,  Johnston  and  Palmyra  Atolls,  and 
Jarvis,  Howland,  and  Baker  Islands  are 
National  Wildlife  Refuges  managed  by 
the  USFWS.  Fisheries  management 
responsibilities  in  the  PRIA  and  Rose 
Atoll  will  be  shared  by  the  Council, 
NMFS  and  the  USFWS.  Because  the 
CNMI  EEZ  includes  all  waters  from  the 
shoreline  to  200  imi,  this  would 
comprise  the  management  area.  For  the 
purposes  of  this  rule,  those  waters  for 
which  management  measures  are 
proposed  are  collectively  termed  the 
"coral  reef  ecosystem  regulatory  area", 
which  includes  the  U.S.  EEZ  waters  of 
the  western  Pacific  region,  with  the 
exception  of  EEZ  waters  within  3  miles 
of  the  shoreline  of  the  CNMI  and  the 
EEZ  around  the  NWHI  west  of  IBO^SO* 
W.  long. 

Coral  Reef  Ecosystem  MUS 

CRE-MUS  are  defined  as  those  taxa 
listed  in  Table  1.  2  and  1.  3  of  the  CRE- 
FMP that  spend  the  majority  of  their 
non-pelagic  (post-settlement)  life  stages 
within  waters  less  than  or  equal  to  50 
fathoms  in  total  depth.  These  MUS  are 
separated  into  two  lists:  "Currently 
harvested  coral  reef  taxa"  (CHCRT)  and 
"potentially  harvested  coral  reef  taxa" 
(PHCRT).  CHCRT  consists  of  coral  reef 
associated  species,  families,  or 
subfamilies,  as  described  in  Table  1.  2 
to  the  CREFMP,  that  have  annual 
landings  greater  than  454.  54  kg  (1,000 
lb)  as  reported  on  individual  state, 
commonwealth,  or  territory  catch 
reports  or  through  creel  surveys. 
Fisheries  and  research  data  for  many  of 
these  species  have  been  analyzed  by 


Federal  Register /Vol.  67,  No.  185 /Tuesday,  September  24,  2002 /Proposed  Rules  59815 


regional  management  agencies.  PHCRT 
consists  of  coial  reef  associated  species, 
families,  or  subfamilies,  as  described  in 
Table  1.  3  to  the  CREFMP,  for  which 
little  or  no  information  is  available 
beyond  general  taxonomic  and 
distribution  descriptions.  These  species 
have  either  not  been  caught  in  the  past 
or  have  been  harvested  annually  in 
amounts  less  than  454.  54  kg  (1,000  lb). 
Species  that  occur  in  the  coral  reef 
ecosystem  that  are  not  managed,  i.  e., 
not  listed  as  management  unit  species 
under  the  Council's  other  fishery 
management  plans,  woidd  be  similarly 
categorized.  NMFS  js  specifically 
soliciting  public  comments  on  these 
MUS  definitions. 

Principal  Management  Measures 

The  proposed  rule  contains  four  types 
of  management  measures,  (MPAs, 
permits  and  monitoring,  fishing  gear 
methods,  and  other  management 
measures)  which,  unless  otherwise 
specified,  would  apply  throughout  the 
regulatory  area. 

MPAs 

Based  on  theimatural  resource 
values,  human  use  and  historic  values, 
impacts  of  himian  activities,  and 
management  concerns,  this  rule  would 
establish  MPAs  within  the  U.S.  EEZ 
waters  around  the  PRIA  and  Rose  Atoll 
in  American  Samoa.  Ecologically 
sensitive  areas  would  be  designated  as 
no-take  MPAs,  in  which  all  harvesting 
activities  would  be  prohibited.  These 
no-take  MPAs  would  be  located  in 
waters  of  the  U.S.  EEZ  seaward  from  the 
shoreline  to  the  50-fathom  (fm)  (91.5- 
m)  curve  (isobath)  at  Jarvis,  Howland. 
and  Baker  Islands,  Kingman  Reef  and 
Rose  Atoll.  Low-use  MPAs  would  be 
located  in  waters  of  the  U.S.  EEZ 
between  the  shoreline  and  the  50-fin 
(91.5-m)  curve  around  Johnston  Atoll, 
Palmyra  Atoll,  and  Wake  Island. 

In  low-use  MPAs,  most  existing 
fishing  activities,  primarily  recreational 
fishing  by  residents  on  Palm}Ta.  could 
be  permitted  luider  special  permits.  The 
CREFMP  does  not  abolish  or  amend 
prohibitions  or  restrictions  on  fishing 
imposed  under  other  Federal  laws,  such 
as  the  National  Wildlife  Refuge  System 
Administration  Act.  In  other  words,  no 
special  permits  issued  under  these 
regidations  would  allow  fishing  within 
the  boundary  of  a  national  wildlife 
refuge  unless  such  fishery  is  also 
authorized  by  the  USFWS.  Fisheries 
governed  under  the  Council's  other 
fishery  management  plans  and  operating 
in  low-use  MPAs  would  continue  to 
abide  by  the  permit  and  reporting 
requirements  established  under  those 
plans.  Minimum  insurance  coverage 


against  vessel  groundings  and  oil  spills 
is  not  included  in  this  proposed  rule  at 
this  time  for  reasons  explained  earlier; 
however,  the  Council  will  continue  to 
explore  options  to  help  mitigate  adverse 
impacts  resulting  from  potential  vessel 
groundings  in  the  coral  reef  ecosystems 
in  the  U.S.  EEZ.  Although  not  an  MPA 
in  the  sense  of  having  fishing  or 
permitting  restrictions,  Guam's 
Southern  Banks  is  designated  as  a  no- 
anchoring  zone. 

Permits  and  Monitoring 

In  general,  any  person  who  harvests 
coral  reef  ecosytem  MUS  in  low-use 
MPAs  would  be  required  to  have  a 
Federal  special  permit  issued  by  NMFS. 
Issuance  of  special  permits  would  be  on 
a  case-by-case  basis  and  based  upon 
several  factors  including  the  potential 
for  bycatch,  the  sensitivity  of  the  area  to 
the  type  of  fishing  proposed,  and  the 
level  of  fishing  occurring  in  relation  to 
the  level  considered  sustainable  in  a 
low-use  MPA.  A  person  permitted  and 
targeting  non-CRE  MUS  imder  other 
fishery  management  plans  would  not  be 
required  to  obtain  a  special  permit  to 
fish  in  low-use  MPAs.  In  addition  to  the 
permit  requirement  for  low-use  MPAs, 
special  permits  would  be  required  for 
any  directed  fisheries  on  PHCRT  within 
the  regulatory  area.  The  harvest  of  live 
rock  and  living  corals  would  be 
prohibited  throughout  the  federally 
managed  U.S.  EEZ  waters  of  the  region 
(except  0-3  miles  around  CNMI); 
however,  under  special  permits  with 
conditions  specified  by  NMFS  following 
consultation  with  the  Coimcil, 
indigenous  people  could  be  allowed  to 
harvest  live  rock  or  coral  for  traditional 
uses,  and  aquaculture  operations  could 
be  permitted  to  harvest  seed  stock.  The 
proposed  rule  would  implement  a 
Federal  reporting  system  for  all  fishing 
under  special  permits.  Resource 
monitoring  systems  administered  by 
state,  territorial,  and  commonwealth 
agencies  woiUd  continue  to  collect 
fishery  data  on  the  existing  coral  reef 
fisheries  that  do  not  require  special 
permits. 

Fishing  Gears  and  Methods 

Fishing  gear  has  the  potential  to 
adversely  impact  coral  reef  ecosystems. 
The  CREFMP  lists  both  allowable 
fishing  gear  types  and  fishing  methods 
for  targeting  MUS.  The  listing  of 
allowable  gear  types  and  methods  is 
based  on:  (1)  Impact  on  habitat;  (2) 
potential  for  bycatch;  and  (3)  degree  to 
which  fish  may  find  refuge  from 
capture.  The  proposed  list  of  allowable 
gear  types  is:  (1)  Hand  harvest;  (2)  spear; 
(3)  slurp  gun;  (4)  hand/ dip  net;  (5)  hoop 
net  for  Kona  crab;  (6)  throw  net;  (7) 


barrier  net;  (8)  surround/purse  net  that 
is  attended  at  all  times;  (9)  hook-and- 
line  (powered  and  luipowered 
handlines,  rod  and  reel,  and  trolling); 
(10)  crab  and  fish  traps  with  vessel  ID 
number  affixed;  and  (11)  remote 
operating  vehicles/submersibles.  New 
fishing  gears  that  are  not  included  in  the 
allowable  gear  list  may  be  allowed 
imder  the  special  permit  provision.  The 
proposed  rule  would  prohibit  SCUBA- 
assisted  spearfishing  at  night  within 
U.S.  EEZ  waters  around  the  PRIA. 

Other  Management  Measures 

Adaptive  Management 

A  framework  process,  providing  for 
an  administratively  simplified 
procedure  to  facilitate  adjustments  to 
management  measiu^s  previously 
analyzed  in  the  CREFMP,  is  an 
important  component  of  the  CREFMP. 
These  potential  framework  measures 
include  designating  "no-anchoring" 
zones  and  establishing  mooring  buoys, 
requiring  vessel  monitoring  systems  on 
board  fishing  vessels,  designating  areas 
for  the  sole  use  of  indigenous  peoples, 
and  including  species  not  specifically 
listed  as  PHQ(T  imder  the  "special 
permit"  regime  as  warranted.  A  general 
fishing  permit  program  could  also  be 
established  for  all  U.S.  EEZ  coral  reef 
ecosystem  fisheries  under  the 
framework  process  of  the  CREFMP. 

Other  Actions 

The  CREFMP  also  contains  non- 
regulatory  measures  consistent  with 
CREFMP  objectives  that  would  be 
undertaken  by  the  Council  outside  of 
the  regulatory  regime.  These  include  a 
process  and  criteria  for  EFH 
consultations;  formal  plan  team 
coordination  to  identify  and  to  address 
coral  reef  ecosystem  impacts  from 
existing  FMPs  fisheries;  a  system  to 
facilitate  consistent  state  and  territorial 
level  management;  and  research  and 
education  efforts. 

Classification 

With  the  exception  of  provisions  of 
the  CREFMP  that  have  been 
disapproved,  NMFS  has  determined  that 
the  CREFMP  and  the  parallel 
amendments  to  the  bottomfish  and 
seamount  groundfish  fisheries,  pelagic 
fisheries,  crustacean  fisheries,  and 
precious  coral  fisheries  fishery 
management  plans  that  this  rule  would   ' 
implement  are  consistent  with  the 
national  standards  of  the  Magnuson- 
Stevens  Act  and  other  applicable  laws. 

The  Council  prepared  an  Final 
Environmental  Impact  Statement  (EIS) 
for  the  CREFMP;  a  notice  of  availability 
was  published  on  May  10.  2002  (67  FR 


59816  Federal  Register/ Vol.  67,  No.  185 /Tuesday,  September  24,  2002 / Proposed  Rules 


31801).  On  June  14,  2002.  in  partially 
approving  the  CREFMP,  NMFS  issued  a 
Record  of  Decision  identifying  the 
selected  alternative,  a  variation  of  the 
preferred  alternative  in  the  EIS.  The 
intent  of  the  partially  approved 
CREFMP  and  its  proposed 
implementing  rule  (i.  e.,  selected 
alternative)  is  to  prevent  harmful 
activities  and  adverse  impacts  to  the 
environment  before  they  occur.  This 
proposed  rule  is  expected  to  maintain 
the  sustainability  of  target  and  non- 
target  species;  safeguard  against 
substantial  damage  to  the  ocean  and 
coastal  habitats  and/or  EFH;protect 
endangered  or  threatened  species, 
marine  mammals,  and  critical  habitat; 
help  ensure  public  health  and  safety; 
prevent  the  occiurence  of  cimiulative 
adverse  effects  that  could  have  a 
substantial  effect  on  the  target  species  or 
non-target  species;  promote  biodiversity 
and  ecosystem  function  within  the 
affected  area;  and  minimize,  if  not 
eliminate,  negative  social  or  economic 
impacts. 

This  proposed  rule  has  been 
determined  to  be  significant  for 
purposes  of  Executive  Order  12866. 

The  Council  prepared  an  IRFA  that 
describes  the  economic  impact  this 
proposed  rule,  if  adopted,  would  have 
on  small  entities.  The  IRFA  is  available 
from  the  Council  (see  ADDRESSES).  A 
summary  of  the  IRFA  follows. 

,     The  need  for  and  objectives  of  this 
proposed  rule  are  stated  in  the  SUMMARY 
and  SUPPLEMENTARY  INFORMATION 
sections  of  this  document  and  are  not 
repeated  here.  This  action  is  taken 
imder  authority  of  the  Magnuson- 
Stevens  Act  and  regulations  at  50  CFR 
part  660. 

All  commercial  fishing  operations 
affected  by  this  proposed  rule  are 

'  considered  to  be  small  entities  under 
guidelines  issued  by  the  Small  Business 

'■  Administration  because  they  are 
independently  owned  and  operated,  and 

,  have  annual  receipts  not  in  excess  of  S3. 

'  5  million.  Based  on  information 
provided  in  the  IRFA,  this  proposed 
rule  would  potentially  affect  24  to  63 
entities,  including  commercial 
harvesters  of  food  fish,  ornamental  fish 
collectors,  charter  sportsfishing 
operations,  and  research  entities.  It  is 
difficult  to  predict  how  many  entities 
would  alter  their  plaimed  operations  by 
fishing  in  state  waters  or  moving  to 
other  target  species  to  avoid  applying 
for  special  permits  and  complying  with 
increased  reporting  requirements  under 
this  proposed  rule.  However,  NMFS 
believes  that  initially  approximately  five 
special  permit  applications  will  be 
received  each  year. 


It  is  estimated  that  the  costs  to  these 
small  entities  will  primarily  consist  of  a 
special  permit  application  fee  of 
between  $50  and  $100  per  application. 
It  is  not  anticipated  that  many 
additional  entities  (beyond  those 
holding  special  permits)  will  be  affected 
by  this  measure,  as  the  proposed  MP  As 
are  located  far  from  inhabited  areas  and 
the  majority  of  other  fisheries  operate 
outside  of  proposed  MPA  waters 
utilizing  gears  that  would  continue  to  be 
allowed  under  this  proposed  rule. 
However,  small  entities  using  fish  or 
crab  traps  to  target  CRE  MUS 
throughout  the  regulatory  area  will  be 
required  to  affix  identification  markers 
to  each  trap  on  board  a  vessel  or 
deployed  in  the  water.  Based  on  similar 
requirements  in  other  fisheries,  the  cost 
of  this  requirement  is  anticipated  to  be 
minimal,  as  identification  markings  may 
be  inexpensively  made  using  permanent 
ink,  paint,  or  dye.  Other,  non- 
quantifiable,  potential  costs  include 
revenue  impacts  resulting  from  the 
implementation  of  no-take  MP  As.  This 
action  has  information  collection 
requirements  that  are  addressed 
elsewhere  in  this  classification  section. 

Several  alternatives  to  these  proposed 
measures  are  examined  in  the  IRFA. 
Please  note  that  the  impacts  of  the 
proposed  measures  (selected  alternative) 
will  be  less  than  the  preferred 
alternative  because  the  NWHI 
commercial  bottomfish  fishery  will  not 
be  affected  imder  the  partially  approved 
CREFMP  (see  Record  of  Decision).  The 
first  alternative  is  the  no  action 
alternative,  which  would  not  impose 
any  economic  costs  on  small  entities. 
This  alternative  was  rejected  on  the 
basis  that  it  could  lead  to  imsustainable 
levels  of  fishing  effort  and  eventual 
degradation  of  coral  reef  ecosystems  and 
their  component  resources.  The  second 
alternative  examined  is  similar  to  the 
selected  alternative  with  the  following 
exceptions.  It  would  not  designate  any 
no-take  MPAs  (low-use  MP  As  would  be 
designated).  It  would  not  implement 
any  prohibitions  on  nighttime  fishing 
for  coral  reef  ecosystem  MUS  with 
SCUBA/hookah  gear,  and  it  would  not 
prohibit  the  take  of  live  rock  or  coral 
throughout  the  regulatory  area.  This 
alternative  was  also  rejected  on  the  basis 
that  it  would  not  provide  sufficient 
protection  to  coral  reef  ecosystems  or 
their  component  resources.  Finally,  the 
third  alternative  examined  would 
designate  no-take  MPAs  out  to  100 
fathoms  around  all  western  Pacific 
islands  and  atolls  (no  low-use  MPAs 
would  be  designated);  require  general 
permits  for  harvest  of  all  CHCRT  and 
special  permits  for  harvest  of  all  PHCRT 


throughout  the  western  Pacific  U.S. 
EEZ;  prohibit  all  spearfishing  with    - 
SCUBA/hookah  throughout  the  U.S. 
EEZ;  and  prohibit  the  take  of  live  rock 
or  coral  throughout  the  U.S.  EEZ.  This 
alternative  was  rejected  on  the  basis  that 
it  would  uimecessarily  impede  the 
sustainable  use  of  coral  reef  ecosystem 
resources,  as  the  selected  alternative 
would  provide  adequate  conservation 
and  protection  for  these  resources. 

A  copy  of  this  analysis  is  available 
from  the  Coimcil  for  public  review  and 
comment. 

This  proposed  rule  contains 
collection-of-information  requirements 
subject  to  review  and  approval  by  OMB 
under  the  Paperwork  Reduction  Act 
(PRA).  These  requirements  have  been 
submitted  to  OMB  for  approval.  Public 
reporting  biu-den  for  these  collections  of 
information  is  estimated  to  average  2 
hours  per  response  for  a  permit 
application,  3  hours  for  a  permit  appeal, 
30  minutes  per  day  for  a  fishing  record, 
15  minutes  per  day  for  a  transshipment 
log,  3  minutes  for  an  at-sea  notification 
prior  to  landing,  and  2  minutes  per  trap 
to  mark  fishing  gear.  These  estimates 
include  the  time  for  reviewing 
instructions,  searching  existing  data 
soiuces,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Public  comment  is  sought  regarding 
whether  this  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the   , 
information  has  practical  utility;  the 
accuracy  of  the  burden  estimate;  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
ways  to  minimize  the  burden  of  the 
collection  of  information,  including 
through  the  use  of  automated  collection 
techniques  or  either  forms  of  information 
technology.  Send  comments  on  these 
and  any  other  aspects  of  the  collection 
regarding  these  burden  estimates  or  any 
other  aspect  of  the  collection  of 
information  to  PIAO  at  the  ADDRESSES 
above,  and  to  the  OMB  at  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  Washington,  DC20503 
(Attention:NOAA  Desk  Officer). 

Notwithstanding  any  other  provision 
of  the  law,  no  person  is  required  to 
respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with,  a  collection  of  informationsubject 
to  the  requirements  of  the  PRA,  unless 
the  collection  of  information  displays  a 
currently  valid  OMB  Control  Niunber. 

On  March  7,  2002,  an  informal 
Endangered  Species  Act  section  7 
consultation  was  completed  by  NMFS' 
Southwest  Region,  Office  of  Sustainable 
Fisheries,  and  concluded  by  NMFS' 
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Southwest  Region,  Office  of  Protected 
Resources  regarding  the  CREFMP.  It  was 
determined  tihat  the  proposed  action  is 
not  likely  to  adversely  affect  any 
endangered  or  threatened  resources  or 
critical  habitat  under  NMFS's 
jurisdiction.  On  May  22,  2002,  the 
USFWS  concurred  with  the 
determination  of  NMFS  that  the 
activities  proposed  in  the  CREFMP  are 
not  likely  to  adversely  affect  listed 
species  (i.  e.,  seabirds  and  terrestrial 
plants)  and  listed  species  shared  witlf 
NMFS  (1.  e..  sea  turtles  under  its       J 
jurisdiction). 

This  proposed  rule  is  consistent  with 
Executive  Order  13089,  which  is 
intended  to  preserve  and  protect  the 
biodiversity,  health,  heritage,  and  social 
and  economic  value  of  U.S.  coral  reef 
ecosystems  and  the  marine 
environment. 

List  of  Subjects  in  50  CFR  Part  660 

Administrative  practice  and 
procedure,  American  Samoa,  Fisheries, 
Fishing,  Guam,  Hawaiian  Natives, 
Indians,  Northern  Mariana  Islands,  and 
Reporting  and  recordkeeping 
requirements. 

Dated:  September  13,  2002. 

WUiam  T.  Hogarth, 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  660  is  proposed 
to  be  amended  as  follows: 

PART  660    FISHERIES  OFF  WEST 
COAST  STATES  AND  IN  THE 
WESTERN  PACIFIC 

1.  The  authority  citation  for  part  660 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §660.11,  paragraph  (b)  is 
revised,  and  a  new  paragraph  (c)  is 
added  to  read  as  follows: 


S  660.1 1    Purpose  and  scope. 

***** 

(b)  Regulations  specific  to  individual 
fisheries  are  included  in  subparts  C,  D, 
E,  F,  and  J  of  this  part. 

(c)  Nothing  in  subparts  C,  D,  E,  F,  and 
J  of  this  part  is  intended  to  supercede 
any  valid  state  or  Federal  regulations 
that  are  more  restrictive  than  those 
published  here. 

3.  Section  660.12  is  amended  by 
revising  the  introductory  text  and  the 
definition  for  "Pacific  pelagic 
management  imit  species";  and  adding 
definitions  for  the  "Commonwealth  of 
the  Northern  Mariana  Islands  (CNMI)", 
"CNMI  offshore  area",  "Coral  reef 
ecosystem  management  area",  "Coral 
reef  ecosystem  management  unit 
species",  "Coral  reef  ecosystem 
regidatory  area",  "Hookah  breather", 
"Live  rock",  "Low  use  marine  protected 
area",  "No-take  marine  protected  area", 
and  "Special  permit",  alphabetically  to 
§  660.12  to  read  as  follows: 

§660.12    OsAnttions. 

In  addition  to  the  definitions  in  the 
Magnuson-Stevens  Act,  and  in  §  600. 10, 
the  terms  used  in  subparts  B  through  F 
and  subpart  J  of  this  part  have  the 
following  meanings: 
•        •        *        *        • 

Commonwealth  of  the  Northern 
Mariana  Islands  (CNMI)  means 
Northern  Mariana  Islands. 

CNMI  offshore  area  means  the  portion 
of  the  U.S.  EEZ  aroimd  the  CNMI 
extending  seaward  &t)m 

(1)  a  line  drawn  3  nautical  miles  from 
the  baseline  around  the  CNMI  &t)m 
which  the  territorial  sea  is  measured,  to 

(2)  the  outer  boundary  of  the  U.S. 
EEZ,  which  to  the  south  means  those 
points  which  are  equidistant  between 
Guam  and  the  island  of  Rota  in  the 
CNMI. 
***** 

Coral  Reef  ecosystem  management 
area  means  the  U.S.  EEZ  waters 


surrounding  American  Samoa,  Guam, 
Hawaii,  CNMI  and  the  U.S.  Pacific 
remote  island  areas  (PRIA). 

Coral  reef  ecosystem  management 
unit  species  (MUS)  means  all  of  the  taxa 
listed  in  Table  1.  2  and  1.  3  of  the  Coral 
Reef  Ecosystems  Fishery  Management 
Plan  (CREFMP)  that  spend  the  majority 
of  their  non-pelagic  (post-settlement) 
life  stages  within  waters  less  than  or 
equal  to  50  fathoms  in  total  depth.  Table 
1.  2  contains  a  listing  of  Ciurently 
Harvested  Coral  Reef  Ecosystem  MUS, 
and  Table  1.  3  contains  a  listing  of 
Potentially  Harvested  Coral  Reef 
Ecosystem  MUS. 

Coral  reef  ecosystem  regulatory  area 
means  the  U.S.  EEZ  waters  around 
American  Samoa,  Guam,  Havraii,  CNMI 
and  the  PRIA  except  for  the  portion  of 
EEZ  waters  0-3  miles  around  the  CNMI, 
and  EEZ  waters  around  the  NWHI. 
***** 

Hookah  breather  means  a  tethered 
imderwater  breathing  device  that  pumps 
air  from  the  surface  through  one  or  more 
hoses  to  divers  at  depth. 

***** 

Live  rock  means  any  natural,  hard 
substrate,  including  dead  coral  or  rock, 
to  which  is  attached,  or  which  supports, 
any  living  marine  life-form  associated 
with  coral  reefs. 
•        *        *        •        • 

Low  use  marine  protected  area  (MPA) 
means  an  area  of  the  U.S.  EEZ  where 
fishing  operations  have  specific 
restrictions  in  order  to  protect  the  coral 
reef  ecosystem,  as  specified  under  area 
restrictions. 
***** 

No-take  Marine  Protected  Area  (MPA) 
means  an  area  of  the  U.S.  EEZ  that  is 
closed  to  fishing  for  or  harvesting  of 
MUS  from  every  Western  Pacific 
Council  Fishery  Management  Plan. 
***** 

Pacific  Pelagic  Management  Unit 
Species  means  the  following  fish: 


Common  Name 

Scientific  Name 

Mahimahi  (dolphinfish) 

Coryphaena  spp. 

•*,- 

Indo-Pacific  blue  martin 

Makaira  mazara 

Black  martin 

M.  indica 

t 

Striped  martin 

Tetraptums  audax 

- 

Shortbill  spearfisti 

T.  angustirostris 

Swordfish 

Xiphias  gla^us 

Sailfish 

Istiophonjs  ptotypterus 

Pelagic  ttiresher  shart< 

Alapiaspelagicus 

Bigeye  thresher  shartt 

Alopias 

Common  ttwesher  shaifc 

Atopies  mlpinus 

Silky  shart( 

Carchartiinus  faldformis 

.-■^ 

Oceanic  whitetip  shartc 

Carchartiinus  longimanus 

Blue  shart( 

Prionace  glauca 

Shortfin  malto  stiarK 

Isunis  oxyrinchus 

Longfin  make  shark 

Isunis  paucus 
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Common  Name 


salmon  shark 
Albacore  I 

Bigeye  tuna  ' 

Yellowfin  tuna 
Northern  biuefin  tuna 
Skipjack  tuna 
Kawakawa  i 

Wahoo  ! 

Moonfish 

Oilfish  family  , 

Pomfret  | 

Other  tuna  relatives 


Scientific  Name 


Lamna  ditropis 

Thunnus  alalunga 

T.  obesus 

T.  albacore  i 

T.  thynnus 

Katsuwonus  pelamis 

Euthynnus  affinis 

Acanthocybium  solandri 

Lampris  spp. 

Gempylidae 

family  Bramidae 

Auxis  spp..  Scomber  spp.;  Allothunus  spp. 


Special  permit  means  a  permit  issued 
to  aJlow  fishing  for  coral  reef  ecosystem 
resources  in  low-use  MP  As  or  to  fish  for 
any  potentially  harvested  coral  reef  taxa. 

***** 

4.  In  §660.13,  paragraph  (a),  the  first 
sentence  of  paragraph  (c)(1),  the  first 
and  second  sentences  of  paragraph 
(c)(2).  and  paragraphs  (e).  (f)(2),  and 
(g)(1)  are  revised  to  read  as  follows: 

§  660.1 3    Permits  and  fees. 

***** 

[a)ApplicabHity.  The  requirements  for 
permits  for  specific  Western  Pacific 
fisheries  are  set  forth  in  subparts  CD, 
E.  F  and  J  of  this  part. 

***** 

(c)  Application.  (1)  A  Southwest 

Regional  Federal  fisheries  permit 

application  form  may  be  obtained  from 

the  Pacific  Islands  Area  Office  (PIAO)  to 

apply  for  a  permit  or  permits  to  operate 

in  any  of  the  fisheries  regulated  under 

subparts  C,  D,  E,  F,  and  J  of  this  part. 
•  *  * 

(2)  A  minimum  of  15  days  should  be 
allowed  for  processing  a  permit 
application  for  fisheries  under  subparts 
C,  D,  E,  and  F  of  this  part.  A  minimum 
of  60  days  should  be  allowed  for 
processing  a  permit  application  for 
fisheries  under  subpart  J  of  this  part.*  * 


(e)  Issuance.  (1)  After  receiving  a 
complete  application,  the  Regional 
Administrator  will  issue  a  permit  to  an 
applicant  who  is  eligible  under 
§§660.21,  660.41,  660.61,  and  660.81. 

(2)  After  receiving  a  complete 
application,  the  PIAO  Administrator 
may  issue  a  special  permit  in 
accordance  with  §  660.601(d)(3). 

(f)Fees.*  *  * 

(2)  PIAO  will  charge  a  fee  for  each 
application  for  a  Hawaii  longline 
limited  access  permit,  a  Mau  zone 
limited  access  permit,  and  a  coral  reef 
ecosystem  special  permit  (including 
permit  transfers  and  permit  renewals). 
The  amount  of  the  fee  is  calculated  in 
accordance  with  the  procedures  of  the 


NOAA  Finance  Handbook,  for 
determining  the  administrative  costs  of 
each  special  product  or  service.  The  fee 
may  not  exceed  such  costs  and  is 
specified  with  each  application  form. 
The  appropriate  fee  must  accompany 
each  application.  Failure  to  pay  the  fee 
will  preclude  issuance  of  any  of  the 
permits  listed  in  this  section. 

(g)  Expiration.  (1)  Permits  issued 
imder  subparts  C,  D,  E,  F,  and  J  of  this 
part  are  v^d  for  the  period  specified  on 
the  permit  unless  transferred,  revoked, 
suspended,  or  modified  imder  15  CFR 
part  904. 
***** 

5.  In  §  660.14,  paragraphs  (a),  (b).  and 
(g)  are  revised  and  paragraph  (f)(4)  is 
added  to  read  as  follows: 

§  660.1 4    Reporting  and  recordlceeping. 

(a)  Fishing  record  fonns.  The  operator 
of  any  fishing  vessel  subject  to  the 
requirements  of  §§660.21,  660.41, 
660.81,  or  660.601  must  maintain  on 
board  the  vessel  an  accurate  and 
complete  record  of  catch,  effort  and 
other  data  on  report  forms  provided  by 
the  PIAO  Administrator.  All 
information  specified  on  the  forms  must 
be  recorded  on  the  forms  within  24 
hours  after  completion  of  each  fishing 
day.  Each  form  must  be  signed  and 
dated  by  the  fishing  vessel  operator.  For 
the  fisheries  managed  under  §§  660.21, 
660.41,  and  660.81,  the  original  logbook 
form  for  each  day  of  the  fishing  trip 
must  be  submitted  to  the  PIAO 
Administrator  within  72  hours  of  each 
landing  of  MUS.  For  the  fisheries 
managed  imder  §  660.601 ,  the  original 
logbook  form  for  each  day  of  the  fishing 
trip  must  be  submitted  to  the  PIAO 
Administrator  within  30  days  of  each 
landing  of  MUS. 

(b)  Transshipment  logbooks.  Any 
person  subject  to  the  requirements  of 
§  660.21(c)  or  660.601(a)(2)  must 
maintain  on  board  the  vessel  an 
accurate  and  complete  NMFS 
transshipment  logbook  containing 
report  forms  provided  by  the  PIAO 
Administrator.  All  information  specified 
on  the  forms  must  be  recorded  on  the 


forms  within  24  hours  after  the  day  of 
transshipment.  Each  form  must  be 
signed  and  dated  by  the  receiving  vessel 
operator.  The  original  logbook  for  each 
day  of  transshipment  activity  must  be 
submitted  to  the  PIAO  Administrator 
within  72  hours  of  each  landing  of 
Pacific  pelagic  management  unit 
•species.  The  original  logbook  for  each 
day  of  transshipment  activity  must  be 
submitted  to  the  PIAO  Administrator 
within  7  days  of  each  landing  of  coral 
reef  ecosystem  MUS. 
***** 

(f)  *  *  * 

(4)  Coral  Reef  Ecosystem  MUS.  Any 
.person  who  has  a  special  permit  and 
who  is  required  by  state  laws  and 
regulations  to  maintdn  and  submit 
records  of  catch  and  effort,  landings  and 
sales  for  coral  reef  ecosystem  MUS  by 
this  subpart  and  subpart  J  of  this  part 
must  make  those  records  immediately 
available  for  Federal  inspection  and 
copying  upon  request  by  an  authorized 
officer  as  defined  in  §  600. 10. 

(g)  State  reporting.  Any  person  who 
has  a  permit  imder  §660.21,  660.61,  or 
660.601  of  this  chapter  and  who  is 
regulated  by  state  laws  and  regulations 
to  maintain  and  submit  records  of  catch 
and  effort,  landings  and  sales  for  vessels 
regulated  by  subparts  G,  E  and  J  of  this 
part  must  maintain  and  submit  those 
records  in  the  exact  maimer  required  by 
state  laws  and  regulations. 

6.  In  §  660.15,  paragraphs  (f)  and  (k) 
are  revised  and  a  new  paragraph  (1)  is 
added  to  read  as  follows: 

§660.15    Prohibitions. 

***** 

(f)  Fail  to  affix  or  maintain  vessel  or 
gear  markings,  as  required  by  §§  660.16, 
660.24,  660.47,  and  660.605. 

***** 

(k)  Fail  to  notify  officials  as  required 
in  §§660.23,  660.28,  660.43,  660.63,  xmd 
660.603. 

(1)  Fish  for,  take  or  retain  vdthin  a  no- 
take  MPA.  defined  in  §  660.18,  any 
Bottomfish  MUS,  Coral  reef  ecosytem 
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MUS,  Crustacean  MUS,  Pelagic  MUS, 
Precious  coral  MUS  or  Seamount 
groundfish. 

***** 

7.  In  subpart  B,  §  660.18  is  added  to 
read  as  follows: 

§660.18    Area  rastrictions. 

(a)  Fishing  is  prohibited  in  all  no-take 
MP  As  designated  in  this  section. 

(b)  Anchoring  by  all  fishing  vessels 
over  50  ft  (15.2$  m)  LOA  is  prohibited 
in  the  U.S.  EEZ  seaward  of  the  Territory 
of  Guam  west  of  144  °30'  E.  long,  except 
in  the  event  of  an  emergency  caused  by 
ocean  conditions  or  by  a  vessel 
malfunction  that  can  be  doounented. 

(c)  MPAs.—(l)  No-take  MPAs.The 
following  U.S.  EEZ  waters  in  the 
Western  Pacific  Region  are  no-take 
MPAs: 

(i)  Landward  of  the  50-fathom  (£m) 
(91.5-Hii)  curve  at  Jarvis,  Howland,  and 
Baker  Islands,  and  Kingman  Reef;  as 
depicted  on  National  Ocean  Survey 
Chart  Numbers  83116  and  83153; 

(ii)  Landward  of  the  50-fin  (91.5-m) 
ciuve  around  Rose  Atoll,  as  depicted  on 
National  Ocean  Survey  Chart  Number 
83484. 

(2)  Low-use  MPAs.  The  following  U.S. 
EEZ  waters  in  the  Western  Pacific 
Region  are  low-use  MPAs: 

(i)  All  waters  between  the  shoreline 
and  the  50-fm  (91.5-m)  curve  aroimd 
Johnston  Atoll,  Palmyra  Atoll,  and 
Wake  Island,  as  depicted  on  National 
Ocean  Siuvey  Chart  Numbers  83637, 
83157  and  81664. 

(ii)  [Reserved] 

8.  A  new  subpart  J  is  added  to  read 
as  follows: 

Subpart  J— Western  Pacific  Corai  Reef 
Ecosystem  Fisheries 


Sec. 

660.601 

660.602 

660.603 

660.604 

660.605 


Relation  to  other  laws 
Permits  and  fees. 
Prohibitions. 
Notifications. 
Allowable  gear  and  gear 
restrictions. 

660.606  Gear  identiHcation. 

660.607  Framework  for  regulatory 
adjustments. 

660.608  Regulatory  Area. 

660.609  Annual  reports. 

Suk>part  J— Western  Pacific  Coral  Reef 
Ecosystem  Fisheries 

§  660.601    Halation  to  othar  laws. 

To  ensure  consistency  between 
management  regimes  of  different 
Federal  agencies  with  shared 
management  responsibilities  of  fishery 
resources  within  the  Coral  reef 
ecosystem  management  area,  fishing 
authorized  under  this  subpart  will  not 


be  allowed  within  the  boundary  of  a 
national  wildlife  refuge  regardless  of 
whether  that  refuge  was  established  by 
action  of  the  President  or  the  Secretary 
of  Commerce. 

§660.602    Parmitsandfaaa. 

(a)  Applicability.  Unless  otherwise 
specified  in  this  subpart,  §  660.13 
applies  to  coral  reef  ecosystem  permits. 

(1)  Special  Permit.  Any  person  of  the 
United  States  fishing  for,  taking  or 
retaining  coral  reef  ecosystem  MUS 
must  have  a  special  permit  if  they,  or  a 
vessel  which  they  operate,  is  used  to 
fish  for  any: 

(i)  Coral  reef  ecosystem  MUS  in  low- 
use  MPAs  as  defined  in  §  660.18; 

(ii)  Potentially  harvested  coral  reef 
ecosystem  MUS  in  the  regulatory  area; 
or 

(iii)  Coral  reef  ecosystem  MUS  in  the 
regulatory  area  v\rith  any  gear  not 
specifically  allowed  in  this  subpart. 

(2)  Transshipment  permit.  A  receiving 
vessel  must  be  registered  for  use  with  a 
transshipment  permit  if  that  vessel  is 
used  in  the  regulatory  area  to  land  or 
tranship  potentially  harvested  coral  reef 
ecosystem  MUS  species,  or  any  coral 
reef  ecosystem  MUS  harvested  within 
low-use  MPAs. 

(3)  Exceptions.  The  following  persons 
are  not  required  to  have  a  permit  imder 
this  section: 

(i)  Any  person  incidentally  harvesting 
coral  reef  ecosystem  MUS  while 
targeting  MUS  listed  under  a  separate 
FKff*.  It  will  be  considered  a  rebuttable 
presumption  that  such  a  person  is 
targeting  coral  reef  ecosystem  MUS  if 
the  total  weight  or  number  of  pieces  of 
landed  coral  reef  ecosystem  MUS 
comprise  more  than  20  percent  of  the 
total  landed  weight  or  number  of  pieces 
respectively,  on  any  one  trip; 

(ii)  Any  person  targeting  currently 
harvested  coral  reef  ecosystem  species 
outside  of  an  MPA,  who  does  not  retain 
any  incidentally  caught  potentially 
harvested  coral  reef  ecosystem  MUS; 
and 

(iii)  Any  person  collecting  marine 
organisms  for  scientific  research  as 
described  in  §  600.  745  of  this  chapter. 

(b)  Validity.  Each  permit  will  be  valid 
for  fishing  only  in  the  fishery 
management  subarea  specified  on  the 
permit. 

(c)  General  requirements.  General 
requirements  governing  application 
information,  issuance,  fees,  expiration, 
replacement,  transfer,  alteration, 
display,  sanctions,  and  appeals  for 
permits  are  contained  in  §  660.13. 

(d)  Low  use  MPAs  special  permit.  No 
direct  harvest  of  coral  reef  ecosystem 
MUS  species  may  be  conducted  in  low 
use  MPAs  unless  authorized  by  a  > 


special  permit  issued  by  the  PIAO 
Administrator  in  accordance  with  the 
criteria  and  procedures  specified  in  this 
section. 

(1)  Application.  An  applicant  for  a 
special  or  transshipment  permit  issued 
under  this  section  must  complete  and 
submit  to  the  PIAO  Administrator,  a 
Special  Coral  Reef  Ecosystem  Fishing 
Permit  Application  Form  issued  by 
NMFS.  Iiiformation  in  the  application 
form  must  include,  but  is  not  limited  to 
a  statement  describing  the  objectives  of 
thts  fishing  activity  for  which  a  special 
permit  is  needed,  including  a  general 
description  of  the  expected  disposition 
of  the  resources  harvested  imder  the 
permit  (i.  e.,  stored  live,  fresh,  bozen, 
preserved;  sold  for  food,  ornamental, 
research,  or  other  use,  and  a  description 
of  the  planned  fishing  operation, 
including  location  of  fishing  and  gear 
operation,  amount  and  species  (directed 
and  incidental)  expected  to  be  harvested 
and  estimated  habitat  and  protected 
species  impacts). 

(2)  Incomplete  applications.  The 
PIAO  Administrator  may  request  from 
an  applicant  additional  information 
necessary  to  make  the  determinations 
required  under  this  section.  An 
applicant  will  be  notified  of  an 
incomplete  application  within  10 
working  days  of  receipt  of  the 
application.  An  incomplete  application 
will  not  be  considered  until  corrected  in 
writing. 

(3j  Issuance,  (i)  If  an  application 
contains  all  of  the  required  information,, 
the  PIAO  Administrator  will  forward 
copies  of  the  application  within  30  days 
to  the  Council,  the  U.S.  Coast  Guard,  the 
fishery  management  agency  of  the 
affected  state,  and  other  interested 
parties  who  have  identified  themselves 
to  the  Council,  and  the  USFWS. 

(ii)  Within  60  days  following  receipt 
of  a  complete  application,  the  PIAO 
Administrator  will  consult  with  the 
Council  through  the  Executive  Director, 
USFWS,  and  the  Director  of  the  affected 
state  fishery  management  agency 
concerning  the  permit  application  and 
will  receive  their  recommendations  for 
approval  or  disapproval  of  the 
application  based  on: 

(A)  Information  provided  by  the 
applicant, 

fB)  The  current  domestic  aimual 
harvesting  and  processing  capacity  of 
the  directed  and  incidental  species  for 
which  a  special  permit  is  being 
requested, 

CC)  The  curi«nt  status  of  resources  to 
be  harvested  in  relation  to  the 
overfishing  definition  in  the  FMP, 

(D)  Estimated  ecosystem,  habitat,  and 
protected  species  impacts  of  the 
proposed  activity,  and 
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(E)  Other  biological  and  ecological 
infonnation  relevant  to  the  proposal. 
The  applicant  will  be  provided  with  an 
opportunity  to  appear  in  support  of  the 
application. 

fiii)  Following  a  review  of  the 
'Council's  reconunendation  and 
supporting  rationale,  the  PIAO 
Administrator  may: 

(A)  Concur  with  the  Council's 
riicommendation  and,  after  finding  that 
it  is  consistent  with  the  goals  and 
objectives  of  the  FMP,  the  national 
standards,  the  Endangered  Species  Act, 
and  other  applicable  laws,  approve  or 
deny  a  special  permit;  or 

(B)  Reject  the  Council's 
recommendation,  in  which  case,  written 
reasons  will  be  provided  by  the  PIAO 
Administrator  to  the  Council  for  the 
rejection. 

(iv)  If  the  PIAO  Administrator  does 
not  receive  a  recommendation  from  the 
Council  within  60  days  of  Council 
receipt  of  the  permit  application,  the 
PIAO  Administrator  can  make  a 
determination  of  approval  or  denial 
independently. 

(v)  Within  30  working  days  after  the 
consultation  in  paragraph  (a)(3)(ii)  of 
this  section,  or  as  soon  as  practicable 
thereafter,  NMFS  will  notify  the 
applicant  in  writing  of  the  decision  to 
grant  or  deny  the  special  permit  and,  if 
denied,  the  reasons  for  the  denial. 
Grounds  for  denial  of  a  special  permit 
include  the  following: 

(A)  The  applicant  has  failed  to 
disclose  material  information  required, 
or  has  made  false  statements  as  to  any 
material  fact,  in  connection  with  his  or 

^    her  application. 

(B)  According  to  the  best  scientific 
information  available,  the  directed  or 
incidental  catch  in  the  season  or 
location  specified  imder  the  permit 
would  detrimentally  affect  any  coral 
reef  resource  or  coral  reef  ecosystem  in 
a  significant  way,  including,  but  not 
limited  to  issues  related  to,  spawning 
groimds  or  seasons,  protected  species 
interactions,  EFH,  and  habitat  areas  of 
particular  concern  (HAPC). 

(C)  Issuance  of  the  special  permit 
would  inequitably  allocate  fishing 
privileges  among  domestic  fishermen  or 
would  have  economic  allocation  as  its 
sole  purpose. 

(D)  The  method  or  amount  of  harvest 
'    in  the  season  and/or  location  stated  on 

the  permit  is  considered  inappropriate 
based  on  previous  human  or  natural 
impacts  in  the  given  area. 

(E)  NMFS  has  determined  that  the 
maximum  number  of  permits  for  a  given 
area  in  a  given  season  has  been  reached 
and  allocating  additional  permits  in  the 
same  area  would  be  detrimental  to  the 
resource. 


(F)  The  activity  proposed  uinder  the 
special  permit  would  create  a  significant 
enforcement  problem. 

(vi)  The  PIAO  Administrator  may 
attach  conditions  to  the  special  permit, 
if  it  is  granted,  consistent  with  the 
management  objectives  of  the  FMP, 
including  but  not  limited  to: 

(A)  The  maximum  amoimt  of  each 
resource  that  can  be  harvested  and 
landed  during  the  term  of  the  special 
permit,  including  trip  limits,  where 
appropriate. 

(B)  The  times  and  places  where 
fishing  may  be  conducted. 

(C)  The  type,  size,  and  amount  of  gear 
which  may  be  used  by  each  vessel 
operated  under  the  special  permit. 

(D)  Data  reporting  requirements. 

(E)  Such  otner  conditions  as  may  be 
necessary  to  ensure  compliance  with  the 
purposes  of  the  special  permit 
consistent  with  the  objectives  of  the 
FMP. 

(4)  Appeals  of  permit  actions,  (i) 
Except  as  provided  in  subpart  D  of  1 5 
CFR  part  904,  any  applicant  for  a  permit 
or  a  permit  holder  may  appeal  the 
granting,  denial,  conditioning,  or 
suspension  of  their  permit  or  a  permit 
affecting  their  interests  to  the  Regional 
Administrator.  In  order  to  be  considered 
by  the  Regional  Administrator,  such 
appeal  must  be  in  writing,  must  state 
the  action(s)  appealed,  and  the  reasons 
therefore,  and  must  be  submitted  within 
30  days  of  the  original  action(s)  by  the 
Regional  Administrator.  The  appellant 
may  request  an  informal  hearing  on  the 
appeal. 

(ii)  Upon  receipt  of  an  appeal 
authorized  by  this  section,  die  Regional 
Administrator  will  notify  the  permit 
applicant,  or  permit  holder  as 
appropriate,  and  will  request  such 
additional  information  and  in  such  form 
as  will  allow  action  upon  the  appeal. 
Upon  receipt  of  sufficient  information, 
the  Regional  Administrator  will  rule  on 
the  appeal  in  accordance  with  the 
permit  eligibility  criteria  set  forth  in  this 
section  and  the  FMP,  as  appropriate, 
based  upon  infonnation  relative  to  the 
application  on  file  at  NMFS  and  the 
Council  and  any  additional  information, 
the  summary  record  kept  of  any  hearing 
and  the  hearing  officer's  redonunended 
decision,  if  any,  and  such  other 
considerations  as  deemed  appropriate. 
The  Regional  Administrator  will  notify 
all  interested  persons  of  the  decision, 
and  the  reasons  therefor,  in  writing, 
normally  within  30  days  of  the  receipt 
of  sufficient  information,  unless 
additional  time  is  needed  for  a  hearing. 

(iii)  If  a  hearing  is  requested,  or  if  the 
Regional  Administrator  determines  that 
one  is  appropriate,  the  Regional 
Administrator  may  grant  an  informal 


hearing  before  a  hearing  officer 
designated  for  that  purpose  after  first 
giving  notice  of  the  time,  place,  and 
subject  matter  of  the  hearing  in  the 
Federal  Register.  Such  a  hearing  shall 
normally  be  held  no  later  than  30  days 
following  publication  of  the  notice  in 
the  Federal  Register,  unless  the  hearing 
officer  extends  the  time  for  reasons 
deemed  equitable.  The  appellant,  the 
applicant  (if  different),  and,  at  the 
discretion  of  the  hearing  officer,  other 
interested  parties,  may  appear 
personally  or  be  represented  by  covinsel 
at  the  hearing  and  submit  information 
and  present  arguments  as  determined 
appropriate  by  the  hearing  officer. 
Within  30  days  of  the  last  day  of  the 
hearing,  the  hearing  officer  shall 
recommend  in  writing  a  decision  to  the 
Regional  Administrator. 

(iv)  The  Regional  Administrator  may 
adopt  the  hearing  officer's 
recommended  decision,  in  whole  or  in 
part,  or  may  reject  or  modify  it.  In  any 
event,  the  Regional  Administrator  will 
notify  interested  persons  of  the 
decision,  and  the  reason(s)  therefore,  in 
writing,  within  30  days  of  receipt  of  the 
hearing  officer's  recommended  decision. 
The  Regional  Administrator's  action 
constitutes  final  action  for  the  agency 
for  the  purposes  of  the  Administrative, 
Procedure  Act. 

(5)  Any  time  limit  prescribed  in  this 
section  may  be  extended  for  good  cause, 
for  a  period  not  to  exceed  30  days  by  the 
Regional  Administrator,  either  upon  his 
or  her  own  motion  or  upon  written 
request  from  the  Coimcil,  appellant  or 
applicant  stating  the  reason(s)  therefore. 

§660.603    Prohibitions. 

In  addition  to  the  general  prohibitions 
specified  in  §600.  725  of  this  chapter 
and  §  660.15  of  this  part,  it  is  unlawful 
for  any  person  to  do  any  of  the 
foUowing: 

(a)  Fish  for,  take,  retain,  possess  or  - 
land  any  coral  reef  ecosystem  MUS  in 
any  low-use  MPA  as  defined  in 

§  660.18(c)(1)  and  (c)(2)  unless: 

(1)  A  valid  permit  has  been  issued  for 
the  hand  harvester  or  the  fishing  vessel 
operator  that  specifies  the  applicable 
area  of  harvest; 

(2)  A  permit  is  not  required,  as 
outlined  in  the- permit  section  of  these 
regulations; 

(3)  The  coral  reef  ecosystem  MUS 
possessed  on  board  the  vessel  originated 
outside  the  regulatory  area  and  this  can 
be  demonstrated  through  receipts  of 
purchase,  invoices,  fishing  logbooks  or 
other  documentation. 

(b)  Fish  for,  take,  or  retain  any  coral 
reef  ecosystem  MUS  species: 
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(1)  That  is  determined  overfished 
with  subsequent  rulemaking  by  the 
PIAO  Administrator. 

(2)  By  means  of  gear  or  methods 
prohibited  under  §  660.604. 

(3)  In  a  low-use  MPA  without  a  valid 
special  permit. 

(4)  In  violation  of  any  permit  issued 
under  §660.13  or  §660.601. 

(c)  Fish  for,  take,  or  retain  any  wild 
live  rock  or  live  hard  coral  except  imder 
a  valid  special  permit  for  scientific 
research,  aquaciUture  seed  stock 
collection  or  traditional  and  ceremonial 
piirposes  by  indigenous  people. 

§660.604    Notifications. 

Any  special  permit  holder  subject  to 
the  requirements  of  this  subpart  must 
contact  the  appropriate  NMFS 
enforcement  agent  in  American  Samoa, 
Guam,  or  Hawaii  at  least  24  hours  before 
landing  any  coral  reef  ecosystem  MUS 
unit  species  harvested  luider  a  special 
permit,  and  report  the  port  and  the 
approximate  date  and  time  at  which  the 
catch  Mdll  be  landed. 

§  660.605    Allowal)le  gear  and  gear 
restrictions. 

(a)  Coral  reef  ecosystem  MUS  may  be 
taken  only  with  the  following  allowable 
gear  and  methods: 

(1)  Hand  harvest; 

(2)  Spear; 

(3)  Slurp  gim; 

(4)  Hand  net/dip  net; 

(5)  Hoop  net  for  Kona  crab; 

(6)  Throw  net; 

(7)  Barrier  net; 

(8)  Surround/purse  net  that  is 
attended  at  all  times; 

(9)  Hook-and-line  (includes  handline 
(powered  or  not)),  rod-and-reel,  and 
trolling); 

(10)  Crab  and  fish  traps  with  vessel  ID 
number  affixed;  and 

(11)  Remote-operating  vehicles/ 
submersibles. 

(b)  Coral  reef  ecosystem  MUS  may  not 
be  taken  by  means  of  poisons, 
explosives,  or  intoxicating  substances. 
Possession  or  use  of  these  materials  by 
any  permit  holder  under  this 
subpartwho  is  established  to  be  fishing 
for  coral  reef  ecosystem  MUS  in  the 
regidatory  area  is  prohibited. 

(c)  Coral  reef  ecosystem  MUS  may  not 
be  taken  by  means  of  spearfishing  with 
scuba  at  night  (from  6  p.  m.  to  6  a.  m.) 
in  the  U.S.  EEZ  waters  around  Howland 
Island,  Baker  Island,  Jarvis  Island,  Wake 
Island,  Kingman  Reef,  Johnston  Atoll 
and  PalmjTa  Atoll. 

(d)  Existing  FMP  fisheries  shall  follow 
the  allowable  gear  and  methods 
outlined  in  their  respective  plans. 

(e)  Any  person  who  intends  to  fish 
with  new  gear  not  included  in  §  660.604 


must  describe  the  new  gear  and  its 
method  of  deployment  in  the  special 
permit  application.  A  decision  on  the 
permissibility  of  this  gear  type  will  be 
made  by  the  PIAO  Administrator  after 
consultation  with  the  Council  and  the 
director  of  the  affected  state  fishery 
management  agency. 

§660.606    Gear  identification. 

(a)  The  vessel  number  must  be  affixed 
to  all  fish  and  crab  traps  on  board  the 
vessel  or  deployed  in  the  water  by  any 
vessel  or  person  holding  a  permit  under 
§  660.13  or  §  660.601  or  that  is 
otherwise  established  to  be  fishing  for 
coral  reef  ecosystem  MUS  in  the 
regulatory  area. 

(b)  Enforcement  action.  (1)  Traps  not 
marked  in  compliance  with  paragraph 
(a)  of  this  section  and  found  deployed 
in  the  regulatory  area  will  be  considered 
imclaimed  or  abandoned  property,  and 
may  be  disposed  of  in  any  manner 
considered  appropriate  by  NMFS  or  an 
authorized  officer; 

(2)  Unattended  siuround  nets  or  bait 
seine  nets  found  deployed  in  the 
regulatory  area  will  be  considered 
unclaimed  or  abandoned  property,  and 
may  be  disposed  of  in  any  manner 
considered  appropriate  by  NMFS  or  an 
authorized  officer. 

§  660.607    Framework  for  ragulatory 
adjustments. 

(a)  Procedure  for  established 
measures.  (1)  Established  measiu^s  are 
management  measures  that,  at  some 
time,  have  been  included  in  regulations 
implementing  the  FMP,  or  for  which  the 
impacts  have  been  evaluated  in 
Coimcil/NMFS  documents  in  the 
context  of  current  conditions; 

(2)  Following  framework  procediues 
of  the  CREFMP,  the  Council  may 
recommend  to  the  Regional 
Administrator  that  established  measures 
be  modified,  removed,  or  re-instituted. 
Such  recommendation  shall  include 
supporting  rationale  and  analysis,  and 
shall  be  made  after  advance  public 
notice,  public  discussion  and 
consideration  of  public  comment. 
NMFS  may  implement  the  Council's 
recommendation  by  rulemaking  if 
approved  by  the  Regional 
Administrator. 

(b)  Procedure  for  new  measures.  (1) 
New  measures  are  management 
measures  that  have  not  been  included  in 
regulations  implementing  the  FMP,  or 
for  which  the  impacts  have  not  been 
evaluated  in  Council/NMFS  documents 
in  the  context  of  ciurent  conditions. 
New  measures  include  but  are  not 
limited  to  catch  limits,  resource  size 
limits,  closures,  effort  limitations. 


reporting  and  recordkeeping 
requirements: 

(2)  Following  the  framework 
procedures  of  the  FMP,  the  Regional 
Administrator  will  publicize,  including 
by  Federal  Register  document,  and 
solicit  public  comment  on,  any 
proposed  new  management  measiire. 
After  a  Council  meeting  at  which  the 
measure  is  discussed,  the  Council  will 
consider  recommendations  and  prepare 
a  document  simunarizing  the  Council's 
deliberations,  rationale,  and  analysis  for 
the  preferred  action,  and  the  time  and 
place  for  any  subsequent  Coimcil 
meeting(s)  to  consider  the  new  measiue. 
At  subsequent  public  meeting(s),  the 
Council  will  consider  public  comments 
and  other  information  received  to  make 
a  recommendation  to  the  Regional 
Administrator  about  any  new  measure. 
NMFS  may  implement  the  Council's 
recommendation  by  rule  making  if 
approved  by  the  Regional 
Administrator.  .  - 

(i)  The  Regional  Administrator  will 
consider  the  Council's  reconomendation 
and  supporting  rationale  and  analysis, 
and,  if  the  Regional  Administrator 
concurs  with  the  Council's 
recommendation,  will  propose 
regidations  to  carry  out  the  action.  If  the 
Regional  Administrator  rejects  the 
Council's  proposed  action,  the  Regional 
Administrator  will  provide  a  written 
explanation  for  the  denial  within  2 
weeks  of  the  decision. 

(ii)  The  Council  may  appeal  denial  by 
writing  to  the  Assistant  Administrator, 
who  must  respond  in  writing  within  30 
days. 

(iii)  The  Regional  Administrator  and 
the  Assistant  Administrator  will  make 
their  decisions  in  accordance  with  the 
Magnuson-Stevens  Act,  other  applicable 
laws,  and  the  CREFMP. 

(iv)  To  minimize  conflicts  between 
the  Federal  and  state/territorial/ 
commonwealth  management  systems, 
the  Council  will  use  the  procedures  in 
paragraph  (a)(2)  in  this  section  to 
respond  to  state/territorial/ 
commonwealth  management  actions. 
Coiuicil  consideration  of  action  would 
normally  begin  with  a  representative  of 
the  state,  territorial  or  commonwealth' 
government  bringing  a  potential  or 
actual  management  coidlict  or  need  to 
the  Council's  attention. 

§660.608    Regulatory  area. 

(a)  The  regidations  in  this  subpart 
govern  fishing  for  coral  reef  ecosystem 
management  unit  species  by  vessels  of 
the  United  States  or  persons  who 
operate  or  are  based  inside  the  outer 
boundary  of  the  U.S.  EEZ  off: 

(1)  The  Hawaiian  Islands  Archipelago 
lying  to  the  east  of  160°50'  W.  long. 


59822  Federal  Register /Vol.  67,  No.  185 /Tuesday,  September  24,  2002  /  Proposed  Rules 


(2)  Guam. 

(3)  American  Samoa. 

(4)  Offshore  area  of  the  CNMI  or  that 
portion  of  the  U.S.  EEZ  around  the 
CNMI  between  three  nautical  miles 
offshore  and  the  outer  boundary  of  the 
U.S.  EEZ. 

(5)  Baker  Island,  Howland  Island, 
Jarvis  Island,  Wake  Island,  Johnston 
Atoll,  Palmyra  Atoll  and  Kingman  Reef. 

(b)  The  inner  boimdary  of  the 
regulatory  area  is  as  follows: 

(1)  The  shoreline  of  Baker  Island, 
Howland  Island,  Jarvis  Island,  Wake 
Jsland,  Johnston  Atoll,  Palmyra  Atoll 
and  Kingman  Reef. 

(2)  The  seaward  boundaries  of  the 
State  of  Hawaii,  the  Territory  of  Guam, 
the  Territory  of  American  Samoa;  and 


(3)  A  line  three  nautical  miles 
seaward  from  the  shoreline  of  the  CNMI. 

(c)  The  outer  boundary  of  the 
regulatory  area  is  the  outer  boundary  of 
the  U.S.  EEZ  or  adjacent  international 
maritime  boundaries.  The  CNMI  and 
Guam  regulatory  area  is  divided  by  a 
line  intersecting  these  two  points:  148° 
E.  long.,  12°  N.  lat.,  and  142°  E. 

§660.609    Annual  reports. 

(a)  Annual  reports.  By  July  31  of  each 
year,  a  Council-appointed  coral  reef 
ecosystem  plan  team  will  prepare  an 
annual  report  on  the  fisheries  in  the 
management  area.  The  report  will 
contain,  among  other  things,  fishery 
performance  data,  summaries  of  new 


information  and  assessments  of  need  for 
Council  action. 

(b)  Recommendation  for  Council 
action. 

(1)  The  Coimcil  will  evaluate  the 
annual  report  and  advisory  body 
recommendations  and  may  recommend 
management  action  by  either  the  state/ 
territorial/commonwealth  governments 
or  by  Federal  regulation; 

(2)  If  the  Coimcil  believes  that 
management  action  should  be 
considered,  it  will  make  specific 
recommendations  to  the  PIAO 
Administrator  after  considering  the 
views  of  its  advisory  bodies. 

(FR  Doc.  02-24013  Filed  9-23-02;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Mississippi  Advisory  Committee 

Notice  is  hereby  given,  piusuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  factfinding  meeting 
of  the  Mississippi  Advisory  Committee 
to  the  Commission  will  convene  at  4 
p.m.  and  recess  at  9  p.m.  on 
Wednesday,  October  9,  2002,  at  the 
State  Capitol,  400  High  Street,  Room 
216,  Jackson,  Mississippi  39201.  The 
Committee  will  reconvene  at  9:15  a.m. 
and  adjourn  at  7:15  p.m.  on  Thursday, 
October  10,  2002,  at  the  State  Capitol, 
Room  113.  The  purpose  of  the  two-day 
factfinding  meeting  is  to  discuss  the 
need  to  establish  a  state  civil  rights 
agency  that  would  enforce  laws  that  are 
substantially  equivalent  to  federal  civil 
rights  laws.  On  Friday,  October  11, 
2002,  the  Committee  will  convene  at  12 
p.m.  and  adjourn  at  3  p.m.  at  the  Hilton 
Hotel,  1001  East  Coimty  Line  Rd., 
Jackson,  MS,  to  plan  future  activities. 

Persons  desiring  additional  " 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Melvin  L.  Jenkins,  Director  of  the 
Central  Regional  Office,  913-551-1400 
(TDD  913-551-1414).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  ten  (10)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  September  17, 
2002. 

Ivy  L.  Davis, 

Chief,  Regional  Programs  Coordination  Unit. 
[FR  Doc.  02-24176  Filed  9-23-02;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmo^heric 
Administration 

[I.D.091902B] 

Proposed  Information  Collection; 
Comment  Request;  Application  Form 
for  MemtMrship  on  a  National  Marine 
Sanctuary  Advisory  Council 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

ACnON:  Notice. 

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportimity  to  comment  on 
proposed  and/ or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C.  3506 
(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  November  25, 
2002. 

ADDRESSES:  Direct  all  written  comments 
to  Diana  Hynek,  Departmental 
Paperwork  Clearance  Officer, 
Department  of  Commerce,  Room  6625, 
14th  and  Constitution  Avenue  NW, 
Washington  DC  20230  (or  via  Internet  at 
dHynel^doc.gov) . 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument  and  instructions  should  be 
directed  to  Elizabeth  Moore,  N/ORM6, 
1305  East- West  Highway,  Silver  Spring, 
Maryland  20910  (telephone  301-713- 
3125,  ext.  170). 
SUPPLEMENTARY  INFORMATION: 

L  Abstract 

Section  315  of  the  National  Marine 
Sanctuaries  Act  (16  U.S.C.  1445a) 
allows  the  Secretary  of  Commerce  to 
establish  one  or  more  advisory  councils 
to  provide  advice  to  the  Secretary 
regarding  the  designation  and 
management  of  national  marine 
sanctuaries.  Councils  are  individually 
chartered  for  each  sanctuary  to  meet  the 
needs  of  that  sanctuary.  Once  a  coimcil 
has  been  chartered,  the  Sanctuary 
Manager  starts  a  process  to  recruit 
members  for  that  Council  by  providing 
notice  to  the  public  and  asking 


interested  parties  to  apply  for  the 
available  seats. 

n.  Method  of  Collection 

An  application  form  and  guidelines 
for  a  narrative  submission  must  be 
submitted  to  the  Sanctuary  Manager. 
Submissions  may  be  made 
electronically. 

m.  Data 

OMB  Numfaer0648-0397. 

Form  Number.  None. 

Type  of  Review.  Regular  submission. 

Affected  Public:  Individuals  or 
households,  business  or  other  for-profit 
organizations,  and  not-for-profit 
institutions. 

Estimated  Number  of  Respondents: 
75. 

Estimated  Time  Per  Response:  1  hour. 

Estimated  Total  Annual  Burden 
Hours:  75. 

Estimated  Total  Annual  Cost  to 
Public:  SO. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Conunents  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
Included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matted  of  public 
record. 

Dated:  September  16.  2002. 
Gwelinar  Banlcs, 

Management  Analyst,  Office  of  the  Chief 

Information  Officer 

(FR  Doc.  02-24247  Filed  9-23-02:  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.  0701 02D] 

Small  Taltes  of  Marine  Mammals 
Incidental  to  Specified  Activities; 
Building  Demolition  Activities  at  Mugu 
Lagoon,  CA 

agency:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  eind 

-Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notice  of  issuance  of  an 

incidental  harassment  authorization. 

SUMMARY:  In  accordance  with  provisions 
of  the  Marine  Mammal  Protection  Act 
(MMPA)  as  amended,  notification  is 
hereby  given  that  an  Incidental 
Harassment  Authorization  (IHA)  to  take 
small  numbers  of  pinnipeds  by 
harassment  incidental  to  the  demolition 
and  removal  of  buildings  located  at  the 
entrance  of  Mugu  Lagoon  in  Point 
Mugu,  CA  has  been  issued  to  the 
Department  of  Navy,  Naval  Base 
Ventura  County  (NBVC). 
DATES:  Effective  September  26,  2002, 
until  September  26,  2003. 
ADDRESSES:  The  application  and 
authorization  are  available  by  writing  to 
Donna  Wieting,  Chief,  Marine  Mammal 
Conservation  Division,  OfBce  of 
Protected  Resources,  NMFS,  1315  East- 
West  Highway,  Silver  Spring,  MD 
20910-3225,  or  by  telephoning  one  of 
the  contacts  listed  here. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  Hollingshead.  (301)  713-2322, 
ext  128  or  Christina  Fahy,  (562)  980- 
4023. 

SUPPLEMENTARY  INFORMATION: 
Background 

Sections  101(a)(5)(A)  and  (D)  of  the 
MMPA  (16  U.S.C.  1361  et  seq.)  direct 
the  Secretary  of  Commerce  to  allow, 
upon  request,  the  incidental,  but  not 
intentional  taking  of  small  numbers  of 
marine  mammals  by  U.S.  citizens  who 
engage  in  a  specified  activity  (other  than 
commercial  fishing)  within  a  specified 
geographical  region  if  certain  findings 
are  made  and  either  regulations  are 
issued  or,  if  the  taking  is  limited  to 
harassment,  notice  of  a  proposed 
authorization  is  provided  to  the  public 
for  review. 

Permission  may  be  granted  if  NMFS 
finds  that  the  taking  will  have  no  more 
than  a  negligible  impact  on  the  species 
or  stock(s)  and  will  not  have  an 
unmitigable  adverse  impact  on  the 
availability  of  the  species  or  stock(s)  for 
subsistence  uses  and  that  the 


permissible  methods  of  taking  and 
requirements  pertaining  to  the 
monitoring  and  reporting  of  such  taking 
are  set  forth. 

NMFS  has  defined  "negligible 
impact"  in  50  CFR  216.103  as  "an 
impact  resulting  from  the  specified 
activity  that  cannot  be  reasonably 
expected  to,  and  is  not  reasonably  likely 
to,  adversely  affect  the  species  or  stock 
through  effects  on  annual  rates  of 
recruitment  or  survival." 

Subsection  101(a)(5)(D)  of  the  MMPA 
established  an  expedited  process  by 
which  citizens  of  the  United  States  can 
apply  for  an  authorization  to 
incidentally  take  small  numbers  of 
marine  mammals  by  harassment.  The 
MMPA  defines  "harassment"  as: 

any  act  of  pursuit,  torment,  or  annoyance 
which  (i)  has  the  potential  to  injure  a  marine 
mammal  or  marine  mammal  stock  in  the 
wild;  or  (ii)  has  the  potential  to  disturb  a 
marine  mammal  or  marine  mammal  stock  in 
the  wild  by  causing  disruption  of  behavioral 
patterns,  including,  but  not  limited  to, 
migration, breathing,  nursing,  breeding, 
feeding,  or  sheltering. 

Summary  of  Request 

Pursuant  to  section  101(a)(5)(D), 
NMFS  issued  an  IHA  to  NBVC  on 
September  26,  2001,  for  the  harassment 
of  small  numbers  of  marine  mammals 
incidental  to  the  demolition  and 
removal  of  12  buildings  and  associated 
infrastructures  located  at  the  entrance  of 
Mugu  Lagoon  in  Point  Mugu,  CA  during 
a  1-year  period  (66  FR  50416,  October 
1,  2001).  On  April  10,  2002,  NMFS 
received  a  letter  firom  NBVC  requesting 
that  the  IHA  be  re-issued  for  an 
additional  year  to  allow  the  completion 
of  building  demolition  and  removal 
activities  at  Mugu  Lagoon.  These 
activities  are  sunmiarized  below. 

Description  of  Activities 

The  demolition  site  encompasses  a 
total  area  of  approximately  8  acres  (3.2 
hectares  (ha))  at  the  entrance  of  Mugu 
Lagoon  in  Point  Mugu,  CA.  This 
proposed  authorization  is  almost 
identical  to  that  proposed  in  the  October 
3,  2001  (66  FR  50416)  notice.  The  single 
difference  is  that  the  current  proposal  is 
only  for  completion  of  phase  two  of  the 
demolition  activities.  Phase  one 
activities,  involving  cleanup  and 
removal  of  contaminated  building 
materials,  sand,  and  soil  were 
completed  in  2001  and  a  satisfactory 
marine  mammal  monitoring  report 
covering  this  phase  of  the  work  was 
submitted  to  NMFS  on  December  21, 
2001. 

The  second  phase  of  the  project, 
which  is  scheduled  to  begin  upon 
completion  of  the  harbor  seal  pupping 
season  around  August  1,  2002,  will  be 


the  demolition  and  removal  of  the 
remaining  structures  using  standard 
construction  procedures  and  equipment. 
No  explosives  will  be  used  diuing  the 
project  and  demolition  crews  will  work 
only  during  daylight  periods.  NBVC  has 
requested  a  new  authorization  to  ensure 
that  all  phase  two  activities  are  in 
compliance  with  the  MMPA  in  case 
work  is  not  completed  within  the  1-year 
time  period  of  the  authorization  ending 
September  26,  2002.  Specific 
construction  equipment  to  be  used 
during  phase  two  will  include:  a  973 
loader;  a  450  Hitachi  excavator;  a  320 
loader;  a  Case  621  loader;  a  710  4- 
wheel-drive  backhoe;  a  545D  skip 
loader;  a  1000-gallon  water  truck;  a 
dump  truck;  and  a  Bobcat  loader.  A 
more  detailed  description  of  the  work 
proposed  for  2002  is  contained  in  the 
application  (The  Enviroimiental 
Company  and  LGL  Ltd.,  2001)  which  is 
available  upon  request  (see  ADDRESSES). 

Comments  and  Responses 

On  July  30,  2002  (67  FR  49289), 
NMFS  published  a  notice  of  receipt  and 
a  30-day  public  comment  period  was 
provided  on  the  application  and 
proposed  authorization.  A 
recommendation  to  issue  the  requested 
authorization  was  received  from  the 
Marine  Mammal  Commission.  No  other 
comments  were  received. 

Description  of  Habitat  and  Marine 
Mammals  AfEected  by  the  Activity 

Mugu  Lagoon  is  one  of  the  largest  salt 
marshes  in  southern  California, 
encompassing  approximately  350  acres 
(142  ha)  of  water  and  tidal  flats.  The 
beaches  around  the  Mugu  Lagoon 
entrance  are  used  year-round  by  harbor 
seals  (Phoca  vitulina)  for  resting, 
molting,  and  breeding.  The  Navy 
reported  a  peak  count  of  361  adults  in 
the  Mugu  Lagoon  on  June  6,  2000  (The 
Environmental  Company  and  LGL  Ltd., 
2001).  Two  other  piimiped  species  sire 
known  to  occur  infrequently  in  the  area 
of  the  proposed  activity  during  certain 
times  of  the  year:  northern  elephant 
seals  (Mirounga  angustirostris)  and 
California  sea  lions  (Zalophus 
califomianus).  When  present,  these 
latter  species  haul  out  at  the  mouth  of 
the  lagoon  and  on  Family  Beach,  located 
south  of  the  demolition  project  area  on 
the  ocean  side.  Descriptions  of  the 
biology  and  local  distribution  of  these 
species  can  be  found  in  the  application 
as  well  as  other  sources  such  as  Hanan 
(1996),  Stewart  and  Yochem  (1994, 
1984),  Forney  et  al.  (2000),  Koski  et  al. 
(1998),  Barlow  et  al.  (1993),  Stewart  and 
DeLong  (1995),  and  Lowry  etai.  (1992). 
Please  refer  to  those  documents  for 
information  on  these  species. 


Isolated  observations  of  cetaceans 
have  occurred  in  the  Mugu  Lagoon  area. 
Two  gray  whale  (Eschrichtius  robustus) 
strandings  have  been  recorded  (one  20 
years  ago  and  one  in  the  early  1980s). 
There  is  also  one  recorded  observation 
of  a  gray  whale  moving  in  and  out  of  the 
entrance  to  Mugu  Lagoon  (T.  Keeney, 
NBVC  Point  Mugu  Enviroimiental 
Division,  pers.  comm.,  2001).  Sightings 
of  Dall's  porpoise  [Phocoenoides  dallii, 
bottlenose  dolphin  [Tursiops  truncatus), 
common  dolphin  [Delphinus  delphis  or 
D.  capensis),  and  pilot  whale 
[Globicephala  macrorhynchus)  have 
been  made  within  3  nautical  miles  (nm) 
(5.6  kilometers  (km))  of  shore  in  the 
vicinity  of  Point  Mugu  (Koski  et  al. , 
1998);  however,  none  of  these  species 
would  be  expected  to  occur  within  the 
lagoon. 

Potential  Effects  of  Demolition 
Activities  on  Marine  Mammals 

Acoustic  and  visual  stimuli  generated 
by  the  use  of  heavy  equipment  during 
the  demolition  and  removal  activities, 
as  well  as  the  increased  presence  of 
persoimel,  may  cause  short-term 
disturbance  to  pinnipeds  hauled  out 
closest  to  the  work  area.  This 
disturbance  firom  acoustic  and  visual 
stimuli  is  the  principal  means  of  marine 
mammal  taking  associated  with  these 
activities.  Based  on  the  measiu«d 
soimds  of  construction  equipment,  such 
as  might  be  used  during  the  Point  Mugu 
demolition  project,  sound  levels  from 
all  equipment  (except  the  concrete 
breaker  used  only  diuing  the  first  phase) 
drops  to  below  100  decibels,  A- 
weighted  (dBA)  within  50  feet  {ft)(15.2 
meters  (m))  of  the  source  (CALTRANS, 
2001). 

Pinnipeds  sometimes  show  startle 
reactions  when  exposed  to  sudden  brief 
sounds.  An  acoustic  stimidus  with 
sudden  onset  (such  as  a  sonic  boom) 
may  be  analogous  to  a  "looming"  visual 
stimulus  (Hayes  and  Saif,  1967),  which 
may  elicit  flight  away  from  the  source 
(Berrens  et  al.,  1988).  The  onset  of 
operations  by  a  loud  sound  source,  such 
as  the  concrete  breaker  during  phase 


one,  may  elicit  such  a  reaction.  In 
addition,  the  movements  of  the  large 
hydraulic  arms  of  the  backhoes  or  the 
Hitachi  excavator  may  represent  a 
"looming"  visual  stimulus  to  seals 
hauled  out  in  close  proximity.  Seals 
exposed  to  such  acoustic  and  visual 
stimuli  may  either  exhibit  a  startle 
response  or  leave  the  haul-out  site. 

Harbor  seals  that  haul  out  in  Mugu 
Lagoon  have  clearly  habituated  to  very 
loud  airborne  sounds  at  this  location,  as 
well  as  to  the  presence  of  humans  and 
vehicle  movement  along  the  road  that 
passes  through  the  demolition  area.  For 
instance,  biologists  observed  harbor  seal 
haul-out  sites  in  Mugu  Lagoon  during 
repeated  overflights  of  a  F-14a  Tomcat 
jet  aircraft  in  full  afterburner  as  it 
performed  touch-and-go  maneuvers  at 
nearby  Mugu  airfield.  No  more  overt 
reactions  than  a  momentary  elevation  of 
the  hind  flippers  of  a  single  juvenile 
seal  were  observed  (The  Environmental 
Company  and  LGL  Ltd.,  2001).  Based  on 
Air  Force  data,  the  received  sound 
levels  at  the  Mugu  Lagoon  haul-out  sites 
imder  the  jet's  flight  path  could  have 
reached  a  sound  exposure  level  of  117- 
121  dB  re  20  micro-Pascal  (Pa)  diuing 
these  maneuvers  (from  C.  Malme,  data 
in  the  USAF  aircraft  noise  database).  In 
areas  where  harbor  seals  are  not 
exposed  to  regular  aircraft  noise  or  other 
acoustic  stimuli,  this  type  of  reaction  is 
not  typical.  For  instance,  Bowles  and 
Stewart  (1980)  reported  that  harbor  seals 
on  San  Miguel  Island,  CA  reacted  to 
low-altitude  jet  overflights  with  alert 
postures  and  often  with  rapid 
movement  across  the  haul-out  sites, 
especially  when  aircraft  were  visible. 

For  the  piirposes  of  their  application, 
NBVC  assumes  that  when  behavioral 
patterns  of  pinnipeds  are  disrupted  by 
the  demolition  activities,  they  will  be 
taken  by  harassment.  In  general,  if  the 
received  level  of  the  noise  stimulus 
exceeds  both  the  backgroimd  (ambient) 
noise  level  and  the  auditory  threshold  of 
the  animals,  and  especially  if  the 
stimulus  is  novel  to  them,  then  there 
may  be  a  behavioral  response.  The 
probability  and  degree  of  response  will 


also  depend  on  the  season,  the  group 
composition  of  the  pinnipeds,  and  the 
type  of  activity  in  which  they  are 
engaged.  Startle  and  alert  reactions 
accompanied  by  large-scale  movements, 
such  as  stampedes  into  the  water,  may 
have  adverse  effects  on  individuals  and 
are  considered  a  "take"  by  NMFS 
because  of  the  potential  for  injury  or 
death.  As  described  in  this  document, 
harbor  seals  in  the  Mugu  Lagoon  are 
exposed  to  noise  levels  far  greater  than 
those  expected  during  the  demolition 
activities  described  in  NBVC's 
application,  and  there  is  no  evidence 
that  noise-induced  injury  or  deaths  have 
occurred.  The  effects  of  the  demolition 
activities  are  expected  to  be  limited  to 
short-term  and  localized  behavioral 
changes  (The  Environmentjeil  Group  and 
LGL  Ltd..  2001). 

According  to  NBVCs  2001-2002 
marine  mammal  monitoring  report, 
seals  present  at  the  haul-out  site 
responded  to  the  front  loader  back-up 
alarm  (measured  at  approximately  78 
dBA)  by  raising  their  heads  and  looking 
toward  the  construction  site.  During 
soimding  of  the  alarm,  approximately  7 
seals  in  the  haul-out  moved  around  the 
site,  but  did  not  enter  the  water.  ShorUy 
after  the  alarm  stopped,  the  seals 
resumed  their  "normal"  haul-out 
behavior.  After  this  occiirred,  the  back- 
up alarm  was  disengaged  to  minimize 
disturbance. 

For  a  further  discussion  on  the 
anticipated  effects  of  the  planned 
demolition  activities  on  marine 
mammals  in  the  area  and  their  food 
sources,  please  refer  to  the  application 
(The  Environmental  Company  and  LGL 
Ltd.,  2001).  Information  in  the 
application  and  referenced  sources  is 
preliminarily  adopted  by  NMFS  as  the 
best  information  available  on  this 
subject. 

Numbers  of  Marine  Mammals  Expected 
to  Be  Taken 

NBVC  estimates  that  the  following 
nimibers  of  marine  mammals  may  be 
subject  to  Level  B  harassment,  as 
defined  in  50  CFR  216.3: 


Species 


Potential  Harassment  Takes 
2002 


Hartrar  Seals* 

Northem  Elephant  Seal* 
Califomia  Sea  Lion* 


288 
8 
12 


*  Some  individual  seals  may  be  harassed  more  than  once 


■J' 
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Effects  of  Demolition  Activities  on 
Marine  Mammal  Habitat 

NBVC  anticipates  no  loss  or 
modification  to  the  habitat  used  by 
marine  mammal  populations  that  haul 
out  within  the  Mugu  Lagoon. 
Demolition  activities  will  occur  on 
shore  above  the  highest  tide  mark,  and 
the  demolition  contractor  will  ensure 
that  building  refuse  will  not  enter  the 
waters  of  the  lagoon  (New  World 
'Technology,  2001).  The  tidal  patterns  in 
the  lagoon  and  structure  of  the  nearby 
sandy  haul-out  areas  will  not  be  altered 
by  these  shore-based  demolition 
activities. 

The  piimipeds  that  may  be  present  in 
Mugu  Lagoon  leave  the  lagoon  area  to 
feed  in  the  open  sea  (T.  Keeney,  NBVC 
Point  Mugu  Environmental  Division, 
pers.  conrni.,  1998);  therefore,  it  is  not 
expected  that  the  demolition  activities 
will  have  any  impact  on  the  food  or 
feeding  success  of  these  marine 
mammals. 

Possible  Effects  of  Demolition  Activities 
on  Subsistence  Needs 

There  are  no  subsistence  uses  for 
these  pinniped  species  in  California 
waters,  and  thus  there  are  no 
anticipated  effects  on  subsistence  needs. 

Mitigation 

No  pinniped  mortality  and  no 
significant  long-term  effect  on  the  stocks 
of  pinnipeds  hauled  out  in  the  Mugu 
Lagoon  are  expected  based  on  the 
relatively  low  levels  of  sound  generated 
by  the  demolition  equipment  (i.e..  100 
dBA  within  50  ft  (15.2  m)  from  the 
source)  and  the  relatively  short  time 
period  over  which  the  project  will  take 
place  (approximately  8  weeks). 
However,  NBVC  does  expect  that  the 
demolition  activities  may  cause 
disturbance  reactions  by  some  of  the 
pinnipeds  on  the  beaches.  To  reduce  the 
potential  for  disturbance  from  visual 
and  acoustic  stimuli  associated  with  the 
demolition  project,  NBVC  will 
undertake  a  variety  of  mitigation 
measures.  In  addition  to  these  measures 
to  be  taken  by  NBVC,  the  construction 
contractor  has  developed  detailed  work 
plans  for  the  project,  which  emphasize 
that  special  consideration  is  required  to 
minimize  disturbances  to.  the  resident 
harbor  seal  population  (New  World 
Technology,  2001).  In  addition  to  not 
using  explosives  and  only  operating 
during  daylight  hours,  NBVC  will  adopt 
the  following  mitigation  measures: 

(1)  Prior  to  each  day  of  demolition  or 
removal  activities,  NBVC  Point  Mugu 
Environmental  Division  personnel  will 
inspect  the  work  site  to  ensure 
compliance  with  the  construction 


contractor's  work  plan,  and  to  assess  the 
number  and  types  of  marine  mammals 
that  are  occupying  the  lagoon. 
Depending  on  results  of  initial 
observations  and  subsequent  planned 
activities,  the  NBVC  persoimel  will 
decide  each  day  whether  marine 
mammal  monitoring  for  the  entire  Say  is 
needed  (see  Monitoring  section).  Work 
will  be  suspended  or  conducted  in 
another  area  in  the  event  that  a 
monitoring  biologist  or  a  member  of  the 
demolition  crew  sights  a  marine 
mammal  hauled  out  in  an  area  where 
there  is  a  risk  that  the  animal  may  come 
into  physical  contact  with  construction 
machinery  or  personnel. 

(2)  The  demolition  contractor  will 
ensure  that  work  areas  are  caution  taped 
as  a  barricade  against  inadvertent  entry 
of  unauthorized  personnel  where 
physical  barriers  are  not  already 
present.  Before  start  of  the  activities, 
demolition  personnel  will  be  advised  of 
all  marine  mammal  mitigation 
measures. 

(3)  Work  outside  of  the  fenced 
boundary  on  the  lagoon  side  of  the  site 
will  be  minimized  to  the  extent 
possible.  Work  within  100  feet  (30.48 
meters)  of  the  lagoon  will  be  done 
manually  where  possible  (New  World 
Technology,  2001). 

(4)  During  excavations,  tarps  will  be 
carefully  placed  over  areas  in  such  a 
way  as  to  reduce  "flapping"  during 
installation  by  unfolding  the  tarps  in 
sections  as  they  are  installed.  The  edges 
of  the  tarps  will  be  held  down  and 
secured  with  sandbags  and/or  tent 
stakes  to  prevent  movement  of  the  tarp 
during  windy  conditions. 

(5)  To  reduce  soimd  levels  in 
proximity  to  harbor  seal  haul-out  sites, 
concrete  slabs  that  form  the  bases  of 
some  buildings  and  the  pools  will  be 
sectioned  using  concrete  cutting  saws, 
rather  than  the  hydraulic  concrete 
breaker,  where  possible. 

Monitoring 

As  part  of  its  original  application, 
NBVC  provided  a  proposed  monitoring 
plan  for  assessing  impacts  to  marine 
mammals  from  demolition  activities  in 
Mugu  Lagoon.  This  monitoring  will  be 
entirely  land-based  and  is  designed  to 
determine  if  there  are  disturbance 
reactions,  to  determine  the  area  over 
which  reactions  occur,  and  to 
characterize  harbor  seal  reactions  to 
demolition  sounds. 

The  monitoring  program  will 
continue  to  be  conducted  via  direct 
visual  observation.  NBVC  must  conduct 
a  minimum  of  twice-daily  monitoring 
efforts  during  each  day  of  demolition, 
and  conduct  all-day  monitoring  when 
marine  mammals  are  present  or  when 


new  procedures  or  equipment  are 
employed  relative  to  previous  project 
activities.  Marine  mammal  monitors  are 
required  to  record  a  variety  of 
information  including:  (1)  Date  and 
time,  (2)  weather,  (3)  tide  state,  (4) 
composition  and  locations  of  the  haul- 
out  groups  of  pinnipeds  within  the 
lagoon,  (5)  horizontal  visibility 
(estimated  by  determining  what  the 
furthest  visible  object  is  relative  to  the 
interacting  seals  using  known  positions 
of  local  objects  and  accoimting  for 
obstructing  terrain),  and  (6)  occurrence, 
or  planned  occurrence,  of  any  other 
military  aircraft  activity  or  other 
anthropogenic  activities  in  or  aroimd 
the  lagoon. 

Through  direct  visual  observation,  the 
number  of  seals  hauled  out  and  haul-out 
locations  will  be  documented  during  the 
demolition.  After  each  day's  demolition 
activities,  the  marine  mammal  monitor 
will  again  inspect  the  work  site  and 
record  information  about  the  marine 
mammals  within  the  lagoon.  This 
monitoring  plan  also  provides  data 
required  to  characterize  the  extent  and 
nature  of  marine  mammal  takings. 

Reporting 

NBVC  will  provide  an  initial  report  to 
NMFS  within  90  days  after  the 
demolition  and  removal  activities  cease. 
This  report  will  provide  dates  and 
locations  of  demolition  activities, 
details  of  seal  behavioral  observations, 
and  estimates  of  the  amount  and  nature 
of  all  takes  of  seals  by  harassment  or  in 
other  ways.  In  the  unanticipated  event 
that  any  cases  of  pinniped  mortality  are 
judged  to  result  from  demolition 
activities,  this  will  be  reported  to  NMFS 
immediately. 

Endangered  Species  Act  (ESA) 

NBVC's  activities  will  not  affect  any 
listed  species.  Therefore,  NMFS  has 
determined  that  a  section  7  consultation 
under  the  ESA  is  not  required. 

National  Environmental  Policy  Act 
(NEPA) 

The  Department  of  the  Navy, 
following  Council  on  Environmental 
Quality  regulations  (40  CFR  1500),  has 
found  that  demolition  and  disposal 
involving  buildings  or  structures  neither 
on,  nor  eligible  for,  listing  on  the 
National  Register  of  Historic  Places  and 
requiring  removal  of  hazardous 
materials,  are  categorically  excluded 
frt)m  further  documentation  under 
NEPA  (32  CFR  775,  Department  of  Navy 
Procedures  for  Implementing  the 
National  Environmental  Policy  Act). 
NBVC  has  prepared  a  Record  of 
Categorical  Exclusion  for  all  phases  of 
this  demolition  project. 


In  accordance  with  section  6.01  of 
NOAA  Administrative  Order  216-6 
(Environmental  Review  Procedures  for 
Implementing  the  National 
Enviroimiental  Pohcy  Act,  May  20, 
1999),  NMFS  has  analyzed  both  the 
context  and  intensity  of  this  action  and 
determined,  based  on  a  programmatic 
NEPA  assessment  conducted  on  the 
impact  of  NMFS'  rulemaking  for  the 
issuance  of  IHAs  (61  FR  15884;  April 
10, 1996):  the  content  and  analysis  of 
the  NBVC's  request  for  an  IHA  and  its 
Site  Work/Final  Survey  Plan,  that  the 
proposed  issuance  of  this  IHA  to  NBVC 
by  NMFS  will  not  individually  or 
cumulatively  result  in  a  significant 
impact  on  the  quality  of  the  human 
environment  as  defined  in  40  CFR 
1508.27.  Therefore,  based  on  this 
analysis,  the  action  of  issuing  an  IHA  for 
these  activities  meets  the  definition  of  a 
"Categorical  Exclusion"  as  defined 
imder  NOAA  Administrative  Order 
216-6  and  is  exempted  irom  further 
environmental  review. 

Determinations 

Based  on  the  evidence  provided  in  the 
application  and  this  document,  NMFS 
has  determined  that  the  effects  of  the 
planned  demolition  activities  will  have 
no  more  than  a  negligible  impact  on 
pinniped  species  and  stocks.  NMFS  has 
determined  that  the  short-term  impact 
of  conducting  demolition  and  removal 
activities  at  the  entrance  of  Mugu 
Lagoon  in  Point  Mugu,  California  will 
result,  at  worst,  in  a  temporary 
modification  in  behavior  by  certain 
species  of  pinnipeds.  While  behavioral 
modifications  may  be  made  by  these 
species  to  avoid  the  acoustic  and  visual 
stimuli  resulting  from  demolition  and 
removal  activities,  previous 
observations  of  the  responses  of 
pinnipeds  to  loud  military  overflights 
and  regular  human  activities  near  the 
Mugu  Lagoon  haul-out  sites  have  not 
shown  injury,  mortality,  or  extended 
distiu-bance. 

Due  to  the  localized  nature  of  these 
activities,  the  niunber  of  potential 
harassment  takings  of  harbor  seals, 
northern  elephant  seals,  and  California 
sea  lions  are  estimated  to  be  small.  In 
addition,  no  take  by  injury  and/or  death 
is  anticipated,  and  the  potential  for 
temporary  or  permanent  hearing 
impairment  will  be  avoided  through  the 
incorporation  of  the  mitigation 
measures  mentioned  in  this  document. 
No  rookeries,  mating  grounds,  areas  of 
concentrated  feeding,  or  other  areas  of 
special  significance  for  marine 
mammals  occur  within  or  near  Mugu 
Lagoon  during  the  period  of  demolition 
activities. 


Authorization 

Accordingly,  NMFS  has  issued  an 
IHA  to  NBVC  for  demolition  and 
building  removal  activities  to  take  place 
in  Mugu  Lagoon,  CA  during  a  1-year 
period  provided  the  mitigation, 
monitoring,  and  reporting  requirements 
described  in  this  dociunent  and  the  IHA 
are  undertaken. 

Dated:  September  18,  2002^ 
David  Cottinghain, 

Deputy  Director,  Office  of  Protected 
Resources,  National  Marine  Fisheries  Service. 
[FR  Doc.  02-24245  Filed  9-23-02;  8:45  am] 
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National  Oceanic  and  Atmoapharic 
Administration 

Availability  of  a  Rnal  Damage 
Aaaeasment  and  Restoration  Plan  and 
Environmental  Assessment  for  Natural 
Resource  Injuries  and  Service  Losses 
Associated  Witti  the  Fort  Lauderdale 
Mystery  Oil  Spill  In  Florida 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that  a 
document  entitled,  "Final  Damage 
Assessment  and  Restoration  Plan  and 
Environmental  Assessment  for  the  Fort 
Lauderdale  Mystery  Oil  Spill"  (Final 
DARP/EA)  is  available.  This  document 
has  been  prepared  by  the  state  and 
Federal  natural  resource  trustee 
agencies  (Florida  Department  of 
Environmental  Protection,  FDEP,  and 
the  National  Oceanic  and  Atmospheric 
Administration,  NOAA)  to  address 
natural  resource  injuries  and  resource 
service  losses  resulting  from  a  mystery 
oil  spill  in  the  Fort  Lauderdale  area. 
This  Final  DARP/EA  presents  the 
trustees'  assessment  of  the  natural 
resoiwce  injiuies  and  service  losses  and 
their  final  plan  to  compensate  for  those 
losses  by  restoring  natiu-al  resources  and 
services.  The  trustees  provided  the 
public  an  opportunity  to  conunent  on  a 
public  review  Draft  DARP/EA.  The  Draft 
DARP/EA  was  released  on  June  24,  2002 
and  was  armoimced  in  local  newspapers 
and  the  Federal  Register  (June  24,  2002; 
67  FR  42538).  The  trustees  received  two 
public  comments  on  the  Draft  DARP/ 
EA,  both  were  in  support  of  one  of  the 
restoration  projects.  As  a  result,  there 
are  no  significant  changes  in  the 
evaluation  or  selection  of  restoration 
projects  since  the  Draft  DARP/EA. 
ADDRESSES:  Requests  for  copies  of  the 
Final  DARP/EA  should  be  directed  to 


Tony  Penn  of  NOAA,  1305  East  West 
Highway,  Station  10218,  Silver  Spring, 
MD  20910,  e-mail:  tony.penn@noaa.gov. 
The  Final  DARP/EA  is  also  available 
electronically  at  bttp:// 
www.darp.noaa.gov. 

FOR  FURTHER  INFORMATKM  CONTACT:  For 

further  information  contact:  Tony  Penn, 
at  (301)  713-3038  ^97,  e-mail: 
tony.penn@noaa.gov. 

SUPPLEMENTARY  INFORMATION:  On 
Tuesday  morning,  August  8,  2000,  oil 
tar  balls  and  oil  mats  were  observed  on 
beaches  in  the  area  of  Fort  Lauderdale, 
Florida.  Within  the  next  few  days, 
approximately  20  miles  of  high-use 
recreational  beaches,  from  North  Miami 
Beach  northward  to  near  Pompano 
Beach  (primarily  Broward  County 
beaches),  were  oiled;  some  were  closed 
for  cleaning.  The  origin  of  the  oil  is 
unknown.  The  United  States  Coast 
Guard,  the  lead  response  agency  for  the 
incident,  classified  the  spill  as  medium, 
and  the  trustees  have  estimated  the 
amount  of  oil  stranded  on  the  shoreline 
to  be  approximately  15,000  gallons. 
Natural  resources  or  their  services 
impacted  as  a  result  of  the  incident 
include  threatened  and  endangered  sea 
turtles  and  their  habitats,  marine  surfece 
waters  and  their  biota  including  fish, 
birds,  and  recreational  use  of  beaches. 
Response  actions  removed  the  majority 
of  the  shoreline  oil  within  a  few  days  of 
oiling.  These  response  actions  did  not 
prevent  natural  resource  impacts  from 
occurring  nor  did  these  actions  restore 
or  rehabilitate  natural  resource  and 
service  injuries  that  resulted  from  the 
incident. 

Natural  resource  trusteeship  authority 
is  designated  according  to  section 
1006(b)  of  OPA,  Executive  Order  12777, 
October  22, 1991  (56  FR  54757).  and 
Subpart  G  of  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan,  40  CFR  part  300. 
Federal  trustees  are  designated  by  the 
President,  and  state  trustees  by  the 
Governor.  Acting  on  behalf  of  the  public 
as  trustees  for  the  living  and  non-living 
resources  in  the  coastal  and  marine 
enviroiunents  of  Florida,  the  National 
Oceanic  and  Atmospheric 
Administration  and  the  Florida 
Department  of  Environmental 
Protection,  are  responsible  for  assessing 
injuries  to  trust  resources  resulting  from 
oil  spill  incidents,  and  for  developing 
and  implementing  a  plan  for  the 
restoration,  rehabilitation,  replacement, 
or  acquisition  of  the  equivalent  of 
injiu«d  natural  resources  and  their 
services. 

Pursuant  to  section  1002(a)  of  OPA, 
each  party  responsible  for  a  vessel  or 
facility  from  which  oil  is  discharged,  or 
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which  poses  a  substantial  threat  of  a 
discharge  of  oil,  into  or  upon  the 
navigable  waters  of  the  United  States  or 
adjoining  shorelines,  is  liable  for  natural 
resource  damages  from  incidents  that 
involve  such  actual  or  threatened 
discharges  of  oil.  The  measure  of 
damages  to  natiiral  resources  is  the  cost 
of  restoring,  rehabilitating,  replacing  or 
acquiring  the  equivalent  of  the  injured 
natural  resources,  compensation  for  the 
diminution  in  value  of  those  natural 
resoiuces  pending  restoration,  and  the 
reasonable  costs  of  assessing  such 
damages.  All  recoveries  for  the  first  two 
elements  are  to  be  spent  implementing 
a  restoration  plan  developed  by  the 
trustees.  In  this  case,  there  is  not  an 
identified  responsible  party  to  pay 
damages.  When  there  is  not  a 
responsible  party,  the  Federal  Oil  Spill 
Liability  Trust  Fund  is  available  to  pay 
claims  for  the  costs  of  assessing  natural 
resource  damages  and  for  developing 
and  implementing  restoration  plans. 

The  trustees  quantified  injury  to  sea 
tiutleSv_fish  and  invertebrates,  seabirds, 
and  recreational  beaches  for  inclusion 
in  a  claim  for  restoration  costs.  The 
trustees  determined  that  their  selected 
alternative  to  address  injuries  and  losses 
of  sea  turtles  is  a  combination  of  active 
primary  restoration  (to  return  sea  turtle 
resources  and  services  to  baseline)  and 
compensatory  restoration  (to 
compensate  for  interim  losses  pending 
recovery  to  baseline).  The  primary 
restoration  consists  of  augmenting 
lighting  ordinance  enforcement 
activities  that  will  return  sea  turtles  to 
baseline  by  preventing  mortality  of 
turtle  hatchlings  due  to  disorientation. 
The  selected  compensatory  restoration 
also  augments  lighting  ordinance 
enforcement,  which  will  provide 
additional  turtle  hatchlings  to 
compensate  for  the  interim  turtle  losses. 
The  compensatory  component  of  the 
enforcement  project  will  be  of  sufficient 
scale  to  provide  compensatory 
ecological  services  approximately 
equivalent  to  those  that  will  be  lost  from 
the  injured  turtles  pending  recovery  to 
baseline. 

No  primary  restoration  actions  are 
necessary  for  the  fish  and  invertebrate, 
and  seabird  injuries.  However,  the 
trustees  have  selected  projects  as 
compensation  for  an  acute  kill  of  fish, 
invertebrates,  and  seabirds.  The  trustees 
will  create  mangrove  habitat  in  order  to 
provide  the  fish  and  invertebrate 
biomass  that  was  lost. 

To  replace  the  birds  that  were  killed, 
the  trustees  will  save  birds  from  future 
injury.  The  trustees  will  install  signs  at 
a  fishing  pier  that  warn  anglers  from 
cutting  their  lines  and  that  demonstrate 
how  to  free  birds  from  fishing  lines  and 


hooks,  which  will  prevent  entanglement 
and  provide  seabird  rescue  in  the  event 
of  entanglement. 

The  impacted  recreational  beaches 
were  returned  to  baseline  conditions 
through  incident  response  actions, 
however  there  was  a  period  of  lost  use 
during  the  response  phase.  The  selected 
compensatory  restoration  projects  are  to 
plant  sea  oats  to  build  dunes,  construct 
dune  walkovers,  provide  handicapped 
carts,  and  provide  shade  areas  that 
together  will  maintain  beaches  for 
future  use,  provide  access  to  the  beach, 
and  improve  the  quality  of  the  beach 
experience. 

Dated:  August  16,  2002. 
Jamison  S.  Hawkins, 
Deputy  Assistant  Administrator  for  Ocean 
Services  and  Coastal  Zone  Management. 
(FR  Doc.  02-24223  Filed  9-23-02;  8:45  am) 
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Product  Recall  Exception  to  the 
Electronic  Signatures  in  Global  and 
National  Commerce  Act 

agency:  National  Telecommunications 
and  Information  Administration  (NTIA), 
U.S.  Department  of  Commerce 
ACTION:  Notice,  Request  For  Comments 

summary:  Section  101  of  the  Electronic. 
Signatures  in  Global  and  National 
Commerce  Act,  Pub.  L.  No.  106-229, 
codified  at  15  U.S.C.  7001  et  seq. 
("ESIGN"  or  "die  Act"),  preserves  the 
legal  effect,  validity,  and  enforceability 
of  signatures  and  contracts  relating  to 
electronic  transactions  and  electronic 
signatures  used  in  the  formation  of 
electronic  contracts.  15  U.S.C.  7001(a). 
Section  103(a)  and  (b)  of  the  Act. 
however,  provides  that  the  provisions  of 
section  101  do  not  apply  to  contracts 
and  records  governed  by  statutes  and 
regidations  regarding  court  documents; 
probate  and  domestic  law  matters; 
certain  provisions  of  state  uniform 
commercial  codes;  utility  service 
cancellations,  real  property  foreclosure 
and  defaults;  insurance  benefits 
cancellations;  product  recall  notices; 
and  hazardous  materials  documents. 
Section  103  of  the  Act  also  requires  the 
Secretary  of  Commerce,  through  the 
Assistant  Secretary  for  Communications 
and  Information,  to  review  the  operation 
of  these  exceptions  to  evaluate  whether 
they  continue  to  be  necessary  for 
consumer  protection,  and  to  make 
recommendations  to  Congress  based  on 


this  evaluation.  15  U.S.C.  7003(c)(1). 
This  Notice  is  intended  to  solicit 
comments  from  interested  parties  for 
purposes  of  this  evaluation,  specifically 
on  the  product  recall  notices  exception 
to  die  ESIGN  Act.  See  15  U.S.C. 
7003(b)(2).  NTIA  will  publish  separate 
notices  requesting  comment  on  the 
other  exceptions  listed  in  section  103  of 
the  ESIGN  Act.i 

DATES:  Written  comments  and  papers 
are  requested  to  be  submitted  on  or 
before JMovember  25,  2002. 
ADDRESSES:  Written  comments  should 
be  submitted  to  Josephine  Scarlett, 
National  Telecommunications  and 
Information  Administration,  14th  Street 
and  Constitution  Ave.,  NW., 
Washington,  DC  20230.  Paper 
submissions  should  include  a  three  and 
one-half  inch  computer  diskette  in 
HTML.  ASCII,  Word,  or  WordPerfect 
format  (please  specify  version). 
Diskettes  should  be  labeled  with  the 
name  and  organizational  affiliation  of 
the  filer,  and  the  name  of  the  word 
processing  program  used  to  create  the 
document.  In  the  alternative,  comments 
may  be  submitted  electronically  to  the 
following  electronic  mail  address: 
esigflstudy_prodrec@ntia.doc.gov. 
Comments  submitted  via  electronic  mail 
also  should  be  submitted  in  one  or  more 
of  the  formats  specified  above. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  about  this  request  for 
comment,  contact:  Josephine  Scarlett, 
Attorney,  Office  of  the  Chief  Covmsel, 
NTIA,  14th  Street  and  Constitution 
Ave..  NW.,  Washington,  DC  20230, 
telephone  (202)  482-1816  or  electronic 
mail:  jscarIett@ntia.doc.gov.  Media 
inquiries  should  be  directed  to  the 
Office  of  Public  Affairs,  National 
Telecommunications  and  Information 
Administration,  at  (202)  482-7002. 
SUPPLEMENTARY  INFORMATION: 

Background:  Electronic  Signatures  in 
Global  and  National  Commerce  Act 

Congress  enacted  the  Electronic 
Signatures  in  Global  and  National 
Commerce  Act,  Pub.  L.  No.  106-229, 
114  Stat.  464  (2000),  to  facilitate  the  use 
of  electronic  records  and  signatures  in 
interstate  and  foreign  commerce  and  to 
remove  uncertainty  about  the  validity  of 
contracts  entered  into  electronically. 
Section  101  requires,  among  other 
tilings,  that  electronic  signatures, 
contracts,  and  records  be  given  legal 
effect,  validity,  and  enforceability. 
Sections  103(a)  and  (b)  of  the  Act 


'  Comments  submitted  in  response  to  Federal 
Register  notices  requesting  comment  on  other 
exceptions  to  ESIGN  will  be  considered  as  part  of 
the  same  section  103  evaluation  and  not  as  a 
separate  review  of  the  Act. 


provide  that  the  requirements  of  section 
101  shall  not  apply  to  contracts  and 
records  governed  by  statutes  and 
regulations  regarding:  probate  and 
domestic  law  matters;  state  commercial 
law;  consumer  law  covering  utility 
services,  real  property  purchases,  and 
insurance  benefits;  product  recall 
notices;  and  hazardous  materials 
documents. 

The  statutory  language  providing  for 
an  exception  to  section  101  of  ESIGN  for 
product  recall  notices  is  found  in 
section  103(b)  of  the  Act: 

Sec.  103.  [15  U.S.C.  7003]  Specific 
Exceptions. 

*  *  *  * 

(b)  Additional  Exceptions. —  The 
provisions  of  section  101  shall  not  apply 

to— 

*  *  *  * 

(2)  any  notice  of— 

*  *  *  * 

(D)  recall  of  a  product,  or  material 
failure  of  a  product,  that  risks 

endangering  health  or  safety. . . 

*  *  *  * 

The  statutory  language  requiring  the 
Assistant  Secretary  for  Communications 
and  Information  to  submit  a  report  to 
Congress  on  the  residts  of  the  evaluation 
of  the  section  103  exceptions  to  the 
ESIGN  act  is  found  in  section  103(c)(1) 
of  the  Act  as  set  forth  below. 

(c)  Review  of  Exceptions. — 

(1)  Evaluation  required. —  The 
Secretary  of  Commerce,  acting  through 
the  Assistant  Secretary  for 
Communications  and  Information,  shall 
review  the  operation  of  the  exceptions 
in  subsections  (a)  and  (b)  to  evaluate, 
over  a  period  of  3  years,  whether  such 
exceptions  continue  to  be  necessary  for 
the  protection  of  consumers.  Within  3 
years  after  the  date  of  enactment  of  this 
Act,  the  Assistant  Secretary  shall  submit 
a  report  to  Congress  on  the  results  of 
such  evaluation. 

Recall  Notices 

A  recall  is  the  voluntary  or 
compulsory  removal  of  a  product, 
including  food,  frttm  the  stream  of 
commerce  because  the  product  violates 
state  or  federal  regulations  regarding  the 
product,  or  because  the  use  of  the 
product  poses  a  risk  to  health  or  safety. 
Recall  notices  are  typically  issued  by 
government  agencies,  and  by 
manufacturers,  retailers,  and 
distributors  of  products  and  foods  using 
a  variety  of  media  under  the  guidance 
and  direction  of  federal  and  state 
regiUatory  and  consumer  protection 
agencies.  The  Department  of  Agriculture 
(USD A),  Environmental  Protection 
Agency  (EPA),  Food  and  Drug 


Administration  (FDA),  National 
Highway  Safety  Transportation 
Administration  (NHSTA),  and  U.S. 
Consumer  Product  Safety  Commission 
(CPSC)  have  regulations  and  guidelines 
that  companies  follow  to  recall  various 
manufactured  products,  foods,  drugs, 
and  cosmetics.  2  Numerous  recall  notices 
are  issued  by  manufacturers  each  year 
under  the  guidance  and  instruction  of 
federal  and  state  agencies;  the  Consumer 
Product  Safety  Commission  estimates 
that  the  CPSC  oversees  approximately 
300  recalls  yearly- 
Current  federal  regulations  and 
policies  allow  companies  to  use  a 
variety  of  methods  to  transmit  recall 
notices.  Companies,  manufacturers, 
distributors,  retailers  or  recall  firms  may 
disseminate  recall  information  to  the 
consumer  by,  among  other  things,  letter, 
signs  and  posters  at  points  of  purchase, 
press  releases  and  public 
annoimcements,  including  video  news 
releases  and  website  notices.  The 
method  used  to  notify  consumers  and 
the  extent  of  a  recall  varies  in  each  case 
depending  upon  a  variety  of  factors, 
including  the  severity  of  the  risk  to 
health,  life,  and  safety  associated  with 
the  use  of  the  product  and  the  level  of 
product  distribution.  For  example, 
recalls  classified  as  Class  1  involve  a 
reasonable  probability  that  the  use  of 
the  product  is  likely  to  cause  serious, 
adverse  health  consequences  or  death.  A 
manufecturer  of  a  widely-distributed 
product  that  is  subject  to  a  Class  I  recall 
may  be  required  to  issue  direct  notice  in 
the  form  of  written  letters,  to  issue  press 
releases,  and  point  of  purchase  posters 
in  order  to  contact  consumers,  retail  and 
wholesale  distributors,  and  users  of  the 
product.  See  USDA,  FSIS  Directive 
8080.1,  Rev.  3,  sections  VI(D)  and  VI(E); 
CPSC  Recall  Handbook,  and  CPSC  Fax- 
on-Demand Document  no.  8002,  at  11- 
12,15.  For  a  product  that  presents  a  less 
serious  risk  of  injury,  for  example,  a 
product  where  the  risk  of  serious  injury 
or  illness  is  not  likely,  but  is  possible, 
a  lesser  degree  of  notice  may  be 
required.  An  agency  may  request  a 


2  See  e.g..  9  CFR  417.3,  9  CFR  part  lU.  and  Food 
Safety  Inspection  Service  (FSIS)  Directive  8080.1. 
Rev.  3,  available  at  bttp://wwK:fsis.usda.gov/FOIA/ 
dir/B080.htm  (USDA  recall  guidelines:  42  U.S.C. 
7541(c)(1),  and  40  CFR  85.1802  through  85.1805. 
92.703,  92.404,  94.404  and  94.703  (EPA  recall 
authority  and  procedures);  21  CFR  1115.2(c). 
1115.20.  and  CPSC  Recall  Guidelines,  available  at 
http://www.cpsc.gov/businfo/a002  (CPSC  recall 
authority  and  recall  guidelines);  and  49  U.S.C. 
30119,  49  CFR  573.6,  577.5,  577.6.  579,  NHTSA 
Motor  Vehicle  Defects  and  Recall  Campaigns. 
available  at  http://www.nhtsa.dot.gov/hodine/ 
KcaUprocess.html  and  NHTS  Safety  Recall 
Compendium.  Third  Release,  lune  2001.  available 
at  http://www.nhtsa.dot.gov/cars/problems/recalls/ 
Kcall_Jinks.cfm  (NHSTA  recall  authority  and 
guidelines). 


manufacturer  of  a  product  that  presents 
a  lesser  degree  of  hazard  but  a  hazard, 
nonetheless,  to  join  in  a  press  release, 
provide  point  of  purchase  posters,  post 
information  on  a  company  world  wide 
web  site  and  to  issue  a  notice  to 
distributors,  dealers  and  sellers  of  the 
product.  See  e.g.,  CPSC  Recall 
Handbook  and  CPSC  Fax-on-Demand 
Document  no.  8002,  at  11-12, 15;  U.S. 
Department  of  Transportation,  NHTS 
Safety  Recall  Compendium,  at  10, 12.  In 
cases  involving  foods  or  products  that 
pose  extreme  health  or  safety  risks  to 
the  public,  federal  and  state  agencies,  as 
well  as  companies,  issue  press  releases 
to  inform  the  public  of  the  dangers 
associated  with  the  use  of  the  food  or 
product  that  is  the  subject  of  the  recall. 
See  e.g..  USDA,  FSIS  Directive  8080.1, 
Rev.  3,  section  DC,  "Public  Notification" 
at  3.  More  recently,  some  federal 
agencies  have  instituted  procedures  that 
provide  for  recalling  companies  and 
firms  to  send  electronic  mail  notices  to 
consumers  and  postings  on  the 
company's  world  wide  website 
aimouncing  the  recall  of  a  product.  See 
e.g.,  CPSC  Recall  Handbook  at  15. 

The  ESIGN  Section  103  Evaluation 

The  ESIGN  Act  directs  the  Assistant 
Secretary  of  Communications  and 
Information  to  conduct  an  evaluation  of 
the  exceptions  set  out  in  section  103  of 
the  Act  to  determine  whether  the 
product  recall  notices  exception 
continues  to  be  necessary  for  the 
protection  of  consumers,  and  to  submit 
a  report  to  Congress  on  the  results  of  the 
evaluation  no  later  than  June  30,  2003. 
The  Assistant  Secretary  for 
Communications  and  Information  is  the 
chief  administrator  of  NTIA.  As  the 
President's  principal  advisor  on 
telecommunications  policies  pertaining 
to  the  Nation's  economic  and 
technological  advancement,  NTIA  is  the 
executive  branch  agency  responsible  for 
developing  and  articulating  domestic 
and  international  telecommunications 
policy. 

The  ESIGN  section  103  evaluation  of 
the  product  recall  notices  exception  is 
intended  to  evaluate  the  current  status 
of  federal  and  state  regulations  and 
practices  that  direct  or  allow  companies 
to  issue  product  recall  notices  and  the 
manner  in  which  the  notices  are 
provided  to  consumers,  in  preparation 
for  a  report  to  Congress  on  whether  the 
exception  of  product  recall  notices 
remains  necessary  to  protect  consumers. 
This  evaluation  is  not  a  review  or 
analysis  of  federal  and  state  regulations 
and  rules  relating  to  product  recall 
notices  for  the  purpose  of 
recommending  changes  to  those 
regulations  but  to  advise  Congress  of  the 
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current  state  of  law,  practice,  and 
procedure  regarding  this  issue.^ 
Comments  filed  in  response  to  this 
Notice  should  not  be  considered  to  have 
a  connection  with  or  impact  on  specific 
ongoing  federal  and  state  procedures  or 
rulemaking  proceedings  concerning 
product  recall  notices. 

Invitation  to  Comment 

NTIA  requests  that  all  interested 
parties  submit  written  comment  on  any 
issue  of  fact,  law,  or  policy  that  may 
assist  in  the  evaluation  required  by 
section  103(c).  We  invite  comment  from 
parties  that  may  be  affected  by  the 
elimination  of  the  product  reccdl  notices 
exception,  including  consumer 
advocacy  groups  and  organizations, 
federal  agencies,  and  companies  and 
industry  associations.  The  comments 
submitted  will  assist  NTIA  in  evaluating 
the  narrower  issues  associated  with 
consiuner  issues  and  the  substantive 
law  related  to  product  recalls.  The 
following  issues  are  intended  to  provide 
gwdance  as  to  the  specific  areas  to  be 
examined  as  a  part  of  the  evaluation. 
Commenters  are  invited  to  discuss  any 
relevant  issue,  regardless  of  whether  it 
is  identified  below. 

1.  Describe  federal  and  state 
regulations  and  rules  that  prescribe 
procedures  for  companies,  distributors, 
retailers,  and  third  party  recall 
companies  to  follow  when  recalling  a 
product. 

2.  Discuss  whether  federal  and  state 
regulations  or  laws  that  prescribe 
content,  format,  and  timing  of  notices 
allow  for  electronic  formats,  including 
fecsimile,  electronic  mail,  and  web  site 
postings. 

3.  Discuss  what  effect,  if  any,  the 
removal  of  the  product  recall  notices 
excepfion  would  have  on  the  ability  of 
federal  and  state  agencies  to  perform 
their  mission. 

4.  What  effect,  if  any,  would  the 
removal  of  the  product  recall  notices 
exception  have  on  companies  and 
consumers? 

5.  Describe  any  issues  encountered  by 
companies  that  currently  provide  recall 
notices  by  electronic  means.  Discuss  the 
methods  companies  use  to  transmit 
recall  information  to  consumers  and 
state  whether  there  is  a  receipt 
verification  process  that  has  proven  to 
be  reliable. 

6.  Discuss  issues,  if  any,  that 
consumers  have  regarding  receiving 
notice  of  product  recalls  through 
electronic  means,  including  but  not 


3  The  NTIA  Request  for  Comment  and  the 
resulting  evaluation  have  no  legal  effect  on  existing 
CPSC.  EPA.  FDA.  NHTSA  or  USDA  regulations  and 
rules,  or  pending  proceedings  affecting  recalls. 


limited  to,  receipt  and  delivery, 
technological  compatibility,  privacy, 
and  security. 

7.  State  whether  the  consumer 
protections  of  ESIGN  section  101(c) 
would  be  sufficient  to  protect 
consumers  if  the  product  recall  notices 
exception  is  eliminated. 

8.  Discuss  any  benefits  for  consimiers, 
companies  or  both  that  may  result  if 
product  recall  notices  are  sent  by 
electronic  means. 

9.  Discuss  any  other  issues  (such  as 
state  privacy  or  consumer  protection 
laws)  that  may  be  affected  if  product 
recall  notices  are  included  under  the 
requirements  of  section  101  of  the 
ESIGN  Act. 

Please  provide  copies  of  studies, 
reports,  opinions,  research  or  other 
empirical  data  referenced  in  the 
responses. 

Dated:  September  19,  2002.      " 
Kathy  D.  Smith, 

Chief  Counsel,  National  Telecommunications 
and  Information  Administration. 
[FR  Doc.  02-24209  Filed  9-23-02;  8:45  am] 

BIUJNG  CODE  3S10-60-S 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Membership  of  the  Commission's 
Performance  Review  Board 

agency:  Commodity  Futures  Trading 

Commission. 

ACTION:  Membership  change  of 

Performance  Review  Board. 

SUMMARY:  In  accordance  with  the  Office 
of  Persoimel  Management  guidance 
imder  the  Civil  ServiceReform  Act  of 
1978,  notice  is  given  that  the  following 
employees  will  serve  as  members  of  the 
Commission's  Performance  Review 
Board. 

Members:  Madge  A.  Bolinger,  Acting 
Executive  Director,  Chairman;  Andrea 
M.  Corcoran,  Director,  Office  pf 
International  Affairs;  David  R.  MenilK 
Deputy  General  Coimsel,  Office  of 
General  Counsel;  Gregory  G.  Mocek, 
Director,  Division  of  Enforcement;  and 
Patrick  J.  McCarty,  General  Counsel, 
Office  of  General  Coimsel. 
DATES:  This  action  will  be  effective  on 
September  18,  2002. 

ADDRESSES:  Commodity  Futures  Trading 
Commission,  Office  of  Human 
Resources,  Three  Lafayette  Centre,  1155 
21st  Street,  NW.,  Suite  4100, 
Washington,  DC  20581. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marsha  E.  Scialdo,  Director,  Office  of 
Human  Resources,  Commodity  Futures 
Trading  Commission,  Three  Lafayette 


Centre,  1155  21st  Street,  NW.,  suite 
4100,  Washington,  DC  20581,  (202)  418- 
5003. 

SUPPLEMENTARY  INFORMATION:  This 
action  which  changes  the  membership 
of  the  Board  supersedes  the  previously 
published  Federal  Register  Notice, 
August  31,  2001. 

Issued  in  Washington,  DC  on  September 
18,  2002. 
Jean  A.  Webb, 

Secretary  of  the  Commission . 
(FR  Doc.  02-24226  Filed  9-23-02;  8:45  am] 
NUJNQ  CODE  e3S1-01-« 


DEPARTMENT  OF  DEFENSE 
Office  of  ttie  Secretary 

Defense  Science  Board 

AGENCY:  Department  of  Defense. 
ACTION:  Notice  of  advisory  committee 
meeting. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Unmanned  Aerial 
Vehicles  (UAV)  and  Uninhabited 
Combat  Aerial  Vehicles  (UCAV)  will 
meet  in  closed  session  on  October  7, 
2002;  October  29-30,  2002;  and 
December  3,  2002,  at  Strategic  Analysis 
Inc.,  3601  Wilson  Boulevard,  Arlington, 
VA.  The  Task  Force  will  review  UAV/ 
UCAV  systems  with  special  emphasis 
on  affordability  and  increasing  costs, 
interoperability  disconnects, 
communications  architectvues  to 
include  bandwidth  and  redundancy, 
accident  rates,  operational  control  in 
both  FAA  airspace  and  military 
restricted  airspace,  survivability, 
military  utility  analysis,  and 
management  approaches. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition,  Technology  & 
Logistics  on  scientific  and  technical 
matters  as  they  affect  the  perceived 
needs  of  the  Department  of  Defense.  At 
these  meetings,  the  Defense  Science 
Board  Task  Force  will  identify  principal 
impediments  to  full  and  rapid 
exploitiation  of  the  joint  warfighting 
potential  of  UAW  and  UCAV  systems 
-and,  further,  recommend  how  these 
constraints  might  be  mitigated  or 
removed. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Pub.  L.  No.  92-463,  as  amended  (5 
U.S.C.  App.  n),  it  has  been  determined 
that  these  Defense  Science  Board  Task 
Force  meetings  concern  matters  listed  in 
5  U.S.C.  552b(c)(l)  and  that, 
accordingly,  these  meetings  will  be 
closed  to  the  public. 


Dated:  September  18,  2002. 
Patricia  L.  Toppings, 
Alternative  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  02-24188  Filed  9-23-02;  8:45  am) 
BUJNQ  CODE  S001-«*-M 


DEPARTMENT  OF  EDUCATION 

Submission  for  0MB  Review; 
Comnnent  Request 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Leader,  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer  invites 
comments  on  the  submission  for  0MB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  October 
24,  2002. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Lauren  Wittenberg,  Desk 
Officer,  Department  of  Education,  Office 
of  Management  and  Budget,  725  17th 
Street,  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  e-mail  address 
Lauren_Wittenberg@omb.eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (0MB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportimity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
title;  (3)  sununary  of  the  collection;  (4) 
description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
respondents  and  frequency  of 
collection;  and  (6)  reporting  and/or 
recordkeeping  burden.  OMB  invites 
public  comment. 


Dated:  September  18,  2002. 
John  D.  Tressler, 

Leader,  Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information  Officer. 

Office  of  Postsecondary  Education 

Type  of  Review:  Revision. 

Title:  Application  for  Strengthening 
Historically  Black  Colleges  and 
Universities  Program  and  Historically 
Black  Graduate  Institutions  Program. 

Frequency:  Phase  I  Annually,  Phase  II 
every  five  years. 

Affected  Public:  Not-for-profit 
institutions;  State,  Local,  or  Tribal 
Gov't,  SEAs  or  L£As. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  117 . 

Burden  Hours:  889. 

Abstract:  The  information  is  required 
of  institutions  of  higher  education 
designated  as  Historically  Black 
Colleges  and  Universities  and  Qualified 
Graduate  Programs  as  stipulated  in  Title 
m.  Part  B  of  the  Higher  Education  Act 
of  1965,  as  amended.  This  information 
collection  will  be  used  for  the 
evaluation  process  to  determine 
whether  proposed  activities  are 
consistent  with  the  legislation  and  to 
determine  dollar  share  of  congressional 
appropriation. 

Requests  for  copies  of  the  submission 
for  OMB  review;  comment  request  may 
be  accessed  from  http:// 
edicsweb.ed.gov,  by  selecting  the 
"Browse  Pending  Collections"  link  and 
by  clicking  on  link  number  2089.  When 
you  access  the  information  collection, 
click  on  "Download  Attachments  "  to 
view.  Written  requests  for  information 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW,  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651  or  to  the  e-mail  address 
vivan.reese@ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  e-mail 
address  OCIO_RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 

Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Joseph  Schubart  at 
the  e-mail  address  Joe.Schubart@ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

(FR  Doc.  02-24159  Filed  9-23-02;  8:45  am) 
BHJJNa  COOe  4000-01-P 


DEPARTMENT  OF  EDUCATK)N 

Submission  for  OMB  Review; 
Comment  Request 

agency:  Department  of  Education. 
ACTION:  Notice. 

SUMMARY:  The  Leader,  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer  invites 
comments  on  the  submission  for  OMB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  October 
24,  2002. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regiilatory  Affairs, 
Attention:  Laiu«n  Wittenberg,  Desk 
Officer,  Department  of  Education,  Office 
of  Management  and  Budget,  725  17th 
Street,  NW..  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address 
Lauren  _Wittenb€r^omb.eop. gov. 

SUPPLEMENTARY  INFORMATXM:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportimity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  groujmd  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Simxmary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 
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Dated:  September  19.  2002. 

John  D.  Tressler, 

Leader.  Regulatory  Information  Management 
•  Group,  Office  of  the  Chief  Information  Officer. 

Office  of  Educational  Research  and 
Improvement 


Type  of  Review:  New. 

Title:  Annual  Performance  Report 
Forms  for  the  FIPSE  US-Brazil  Higher 
Education  Consortia  Program. 

Frequency.  Annually. 

Affected  Public:  Not-for-profit 
institutions;  State,  local  or  Tribal  Gov't, 
SEAs  or  LEAs.     | 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  20. 

Burden  Hours:  400. 

Abstract:  FIPSE's  US-Brazil  Higher 
Education  Consortia  Program  awards 
grasts  to  U.S.  institutions  participating 
in  bilateral  institutional  cooperation  and 
student  exchange  programs  in  the 
United  States  and  Brazil.  The  enclosed 
protocols  for  the  first  years  and  second 
year  annual  reports  are  necessary  to 
ensure  that  the  information  and  data  to 
be  collected  will  result  in  a  balanced 
and  effective  assessment  of  the  student 
exchanges  and  curricular  developments 
of  the.  US-Brazil  Education  Consortia 
Program. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov, 
by  selecting  the  "Browse  Pending 
Collections"  link  and  by  clicking  on 
link  number  1941.  When  you  access  the 
information  collection,  click  on 
"Download  Attachments"  to  view. 
Written  requests  for  information  should 
be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW,  Room  4050,  Regional 
Office  Building  3.  Washington,  DC 
20202-4651.  Requests  may  also  be 
electronically  mailed  to  the  internet 
address  OCIO.RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 
Comments  regarding  burden  and/or  the 
collection  activity  requirements  should 
be  directed  to  Joseph  Schubart  at  his  e- 
mail  address  Ioe.Schubart@ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339.  I 

|FR  Doc.  02-24219  Filed  9-23-02;  8:45  am] 
nUMG  C006  4000-01-U 


DEPARTMENT  OF  EDUCATION 

Submission  for  0MB  Review; 
Comment  Request 

agency:  Department  of  Education. 
ACTION:  Notice. 

SUMMARY:  The  Leader,  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer  invites 
comments  on  the  submission  for  OMB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  October 
24.  2002. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention;  Karen  Lee,  Desk  Officer, 
Depcirtment  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW.  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address 
Karen_F._Lee@omb.eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following;  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 


Dated:  September  19.  2002. 
John  Tressler, 

Leader,  Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information  Officer. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  Revision. 

Title:  Early  Childhood  Longitudinal 
Study:  Birth  Cohort/24  Month 
Followup. 

Frequency:  One-time. 

Affected  Public:  Individuals  or 
households;  Businesses  or  other  for- 
profit;  Not-for-profit  institutions. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  31,364. 
Burden  Hours:  23,114. 

Abstract:  The  Early  Childhood 
Longitudinal  Study.  Birth  Cohort 
(ECLS-B)  is  a  nationally  representative 
longitudinal  study  of  children  bom  in    , 
the  year  2001.  The  24  month  followup 
represents  the  second  round  of  data 
collection  for  members  of  this  cohort. 
Children  are  assessed  using  state  of  the 
art  assessment  tools,  parents  are 
interviewed  as  well  as  child  care 
providers.  Together  with  the 
Kindergarten  component  of  this  early 
childhood  studies  program,  the  survey 
informs  the  research  and  general 
community  about  children's  health, 
early  learning,  development  and 
education  experiences.  The  focus  of  this 
survey  is  on  characteristics  of  children 
and  their  families  that  influence 
children's  first  experiences  with  the 
demands  of  formal  schools  as  well  as 
early  health  care  and  in-  and  out-of- 
home  experiences. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov, 
by  selecting  the  "Browse  Pending 
Collections"  link  and  by  clicking  on 
link  number  2092.  When  you  access  the 
information  collection,  click  on 
"Download  Attachments"  to  view. 
Written  requests  for  information  should 
be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW,  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651.  Requests  may  also  be 
electronically  mailed  to  the  internet 
address  OCIO.RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  yoiu"  request. 
Conunents  regarding  bmtlen  and/or  the 
collection  activity  requirements  should 
be  directed  to  Kathy  Axt  at  her  internet 
address  Kathy.Axt@ed.gov.  Individuals 
who  use  a  teleconununications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
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Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

[FR  Doc.  02-24220  Filed  9-23-02;  8:45  am] 
BILUNG  COOE  4000-01-4J 

DEPARTMENT  OF  EDUCATION 

Reauthorization  of  the  Adult  Education 
and  Family  Utaraqf  Act 

AGENCY:  Office  of  Vocational  and  Adult 
Education,  U.S.  Department  of 
Education. 

ACTION:  Notice  of  public  meetings  and 
request  for  comment  on  the 
reauthorization  of  the  Adult  Education 
and  Family  Literacy  Act. 

SUMMARY:  The  Assistant  Secretary 
announces  a  series  of  public  meetings 
and  invites  comments  from  the  public 
regarding  the  reauthorization  of 
programs  under  the  Adult  Education 
and  Family  Literacy  Act  (the  Act)  (Title 
n  of  the  Workforce  Investment  Act  of 
1998). 

DATES:  We  must  receive  yoiu-  comments 
on  or  before  October  31 ,  2002. 

We  will  hold  public  meetings  about 
the  reauthorization  of  programs  imder 
the  Act.  The  dates,  times,  and  places  of 
the  meetings  are  imder  Public  Meetings 
elsewhere  in  this  notice. 

ADDRESSES:  Address  all  comments 
concerning  the  reauthorization  of 
programs  under  the  Act  to  Gerri 
Anderson,  Conference  Manager,  1010 
Wayne  Avenue,  Suite  300,  Silver 
Spring,  Maryland  20910;  or  by  using 
one  of  the  following  methods: 

1.  E-Mail.  We  encourage  you  to  e-mail 
your  comments  to  the  following 
address: 
ganderson@dbconsultinggroup.com. 

2.  Facsimile.  You  may  submit 
comments  by  facsimile  at  (301)  589- 
4122. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Jones,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
Room  4521,  Mary  E.  Switzer  Building, 
Washington,  DC  20202-7242. 
Telephone:  (202)  205-9260. 

If  you  use  a  teleconunimications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-B339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 


Public  Meetings 

Dates,  times,  and  addresses 

We  will  hold  public  meetings 
according  to  the  following  schedule: 

1.  Date:  October  15,  2002,  Time:  1 
p.m.  to  4  p.m. 

Location:  Sheraton  Nashua  Hotel, 
Wentworth  Ballroom,ll  Tare  Boulevard, 
Nashua,  NH  03062,Phone:  (603)  88a- 
9970,  Fax:  (603)  891-4179. 

Hotel  Information:  A  limited  number 
of  rooms  has  been  reserved  at  the 
Sheraton  Nashua  Hotel  located  at  11 
Tara  Boulevard,  Nashua,  NH  03062.  To 
make  yoiu  reservations,  please  call  603- 
888-9970  and  refer  to  "OVAE  Public 
Meeting."  The  room  rate  is  $96.12  (tax 
inclusive)  for  the  reserved  rooms  on  a 
first-come,  first-served  basis.  Check-in 
time  is  3  p.m.,  and  check-out  time  is  12 
p.m. 

1.  Date:  October  25,  2002.  Time:  1 
p.m.  to  4  p.m. 

Location:  College  of  The  Canyons, 
26455  Rockwell  Canyon  Road,  Santa 
Clarita,  CA  91355,  Phone:  (661)  259- 
7800,  Fax:  (661)  25»-8302 

Hotel  Information:  A  limited  number 
of  rooms  has  been  reserved  at  the  Hyatt 
Valencia  Hotel  located  at  24500  Tovm 
Center  Drive,  Valencia,  CA  91355.  To 
make  your  reservations,  please  call  1- 
800-233-1234  and  refer  to  "OVAE 
Public  Meeting."  The  room  rate  is 
$108.90  (tax  inclusive)  for  the  reserved 
rooms  on  a  first-come,  first-served  basis. 
Check-in  time  is  3  p.m.,  and  check-out 
time  is  12  p.m. 

Participants 

Those  who  wish  to  present  comments 
on  the  reauthorization  of  Federal 
support  for  the  Adult  Education  and 
Family  Literacy  Act  at  one  of  the  public 
meetings  must  reserve  time  on  the 
agenda  for  that  meeting  by  contacting 
Gerri  Anderson,  Conference  Manager, 
1010  Wayne  Avenue.  Suite  300,  Silver 
Spring,  MD  20910.  Telephone;  (voice) 
1(888)  58»-4366;  fax:  (301)  589-4122;  or 
via  e-mail  at: 

ganderson@dbconsultinggroup.com. 
Reservations  for  presenting  comments 
will  be  accepted  on  a  first-come,  first- 
served  basis. 

Participants  will  be  allowed 
approximately  3  to  5  minutes  to  present 
their  comments,  depending  upon  the 
number  of  individuals  who  reserve  time 
on  the  agenda.  At  the  meeting, 
participants  also  are  encouraged  to 
submit  two  written  copies  of  their 
conunents.  Persons  interested  in  making 
comments  are  encouraged  to  address  the 
issues  and  questions  discussed  imder 
SUPPLEMBfTARY  INFORMATION. 


Assistance  to  Individuals  With 
Disabilities  at  the  Public  Meetings 

The  meeting  rooms  and  proceedings 
will  be  accessible  to  individuals  with 
disabilities.  When  making  reservations, 
anyone  presenting  comments  at  or 
attending  a  meeting  who  needs  special 
accommodations,  such  as  sign  language 
interpreters.  Braille  materials,  and 
communication  access  real-time 
transcription,  shoidd  inform  Gerri 
Anderson  of  his  or  her  specific 
accessibility  needs.  You  should  make 
requests  for  accommodations  at  least  10 
working  days  prior  to  the  scheduled 
meeting  date.  Although  we  will  attempt 
to  meet  a  request  we  receive  after  that 
date,  we  may  not  be  able  to  make 
available  the  requested  auxiliary  aid  or 
service  because  of  insufficient  time  to 
arrange  it. 
SUPPt^MENTARY  INFORMATION: 

Invitation  to  Comment 

In  addition  to  soliciting  conunents 
dtuing  the  public  meetings,  we  invite 
the  public  to  submit  written  comments 
on  the  reauthorization  of  the  Act.  We 
are  particularly  interested  in  conunents 
that  address  the  issues  and  questions 
described  under  Key  Issues  for  Public 
Comment  elsewhere  in  this  notice. 

During  and  after  the  comment  period,  ^ 
you  may  inspect  all  public  comments 
about  the  reaxithorization  by  contacting 
Gerri  Anderson.  Conference  Manager, 
1010  Wayne  Avenue.  Suite  300.  Silver 
Spring,  MD.  between  the  hovu-s  of  8:30 
a.m.  and  4  p.m..  Eastern  time,  Monday 
through  Friday  of  each  week  except 
Federal  holidays. 

Assistance  to  Individuals  With 
Disabilities  in  Reviewing  the 
Rulemaking  Record 

On  request,  we  will  supply  an 
appropriate  aid,  such  as  a  reader  or  ' . 
print  magnifier,  to  aji  individual  with  a 
disability  who  needs  assistance  to 
review  the  comments  or  other 
documents  in  the  public  rulemaking 
record  for  this  notice.  If  you  want  to 
schedule  an  appointment  for  this  type  of 
aid.  please  contact  the  person  listed  i 

under  FOR  FURTHER  INFORMATKM 
CONTACT. 

Background  and  Description  of  the  Act 

The  Act  authorizes  Federal  support  to 
States  to  provide  adult  education  and 
literacy  services,  including  adult  basic 
education,  adult  secondary  education, 
English  literacy,  and  fomily  literacy 
programs  of  instruction.  For  fiscal  year 
(FY)  2002,  Congress  appropriated  $505 
million  for  these  grants  to  States.  Since 
FY  2000,  Congress  also  has  appropriated 
additional  funds  for  grants  to  States  for 
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integrated  English  literacy  and  civics 
education  services  to  immigrants  and 
other  limited  English  proficient 
populations.  For  FY  2002.  $70  million 
was  appropriated  for  this  purpose. 

Unaer  these  programs  States 
distribute  funds  to  local  providers 
through  a  competitive  process.  Eligible 
providers  include:  local  educational 
agencies,  community -based 
organizations,  volunteer  literacy 
organizations,  correctional  education 
agencies,  institutions  of  higher 
education,  libraries,  public  housing 
authorities,  and  other  public  or  private 
nonprofit  agencies. 

The  statutory  authorization  for  this 
program  expires  on  September  30,  2003. 
In  order  to  contribute  in  a  timely 
manner  to  congressional  reauthorization 
discussions,  we  are  beginning  a  review 
of  this  program.  To  ensure  public 
participation  in  our  review  and 
decision-making,  we  invite  public 
comment  on  these  issues. 

You  may  obtain  an  electronic  copy  of 
the  Act  on  the  Internet  at  the  following 
site:  http://www.ed.gov/offices/OVAE/ 
CTE/legis.htm}. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  Act  in  an 
alternative  format  (e.g..  Braille,  large 
print,  audiotape,  or  computer  diskette] 
on  request  to  the  contact  number  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

Key  Issues  for  Public  Comment 

Comments  are  encouraged  on  the 
following  priority  issues. 

1 .  Narrowing  the  Achievement  Gap. 
The  1992  National  Assessment  of  Adult 
Literacy  (NAALS)  indicated  that 
approximately  90  million  adults  were 
reading  at  levels  that  were  insufficient 
to  allow  them  to  participate  fully  in  the 
economy  and  obtain  new  skills 
necessary  for  success.  In  2002,  an 
updated  version  of  NAALS  will  be 
conducted,  which  will  likely  indicate 
that  tens  of  millions  of  Americans 
continue  to  live  with  low  literacy.  Yet 
programs  funded  under  the  Act 
currently  serve  only  about  2.7  million 
individuals  each  year.  This  disparity 
between  available  resources  and  need  is 
likely  to  persist  for  the  foreseeable 
future. 

•  How  can  we  improve  the  targeting 
of  Federal  resources  on  effective 
programs  that  will  produce  the  greatest 
return  on  the  Federal  investment? 

•  What  are  the  features  of  effective 
adult  education  and  literacy  programs 
that  should  be  given  higher  priority  for 
Federal  resources? 

•  How  can  we  improve  the 
performance  of  adult  education 
programs,  increasing  their  success  only 


in  not  increasing  the  number  of 
completers  but  also  in  generating  more 
rapid  knowledge  and  skill  gains? 

•  How  can  we  improve  the  array  of 
services  available  to  support  adult 
learners  who  are  currently  not  accessing 
learning  through  the  present  system? 

•  Can  non-traditional  service 
providers  be  better  integrated  into  a 
multi-faceted  delivery  system?  What 
changes  would  promote  the  delivery  of 
high-quality,  accountable  services  by 
community-based  organizations,  faith- 
based  organizations,  and  businesses? 

•  How  should  our  national  program 
funds  be  targeted  to  help  States  close 
the  achievement  gap? 

2.  Increasing  Accountability  for 
Student  Performance.  The  Act 
established  a  State  accountability 
system  that  holds  States  and  other  grant 
recipients  accountable  for  meeting 
annual,  agreed-upon  levels  of 
performance  on  a  set  of  "core 
indicators"  specified  in  the  statute.  Do 
these  core  indicators  measure  student 
performance  and  demonstrate  the 
impact  of  the  Federal  investment  well? 
How  could  data  be  reported  differently 
to  enhance  their  meaning  to  the  public, 
to  students,  and  to  policymakers? 

3.  Coordination  with  Federal 
Employment  and  Training  Programs. 
Title  I  of  the  Workforce  Investment  Act 
(WIA)  created  a  one-stop  delivery 
system  that  links  multiple  Federal 
education  and  training  programs  in 
order  to  make  these  services  more 
accessible  to  the  public,  to  reduce 
duplication  of  services,  and  to  facilitate 
coordinated  planning  across  programs. 
Adult  education  and  literacy  programs 
supported  by  the  Act  are  "mandatory 
partners"  that  are  required  to  participate 
in  the  one-stop  delivery  system.  They 
are  also  represented  on  local  workforce 
investment  boards  that  govern  the  one- 
stop  system  in  local  areas. 

•  Have  the  one-stop  delivery  system's 
goals  of  improving  public  access  to 
adult  education  services,  improving 
academic  achievement,  reducing 
duplication,  and  facilitating 
coordination  been  achieved  in  local 
areas?  What  changes  are  needed  to 
promote  the  further  attainment  of  these 
goals?  How  have  memoranda  of 
understanding  [MOUs]  among  the 
delivery  system's  partners  worked  to 
benefit  adult  education  participants? 

•  States  negotiate  annual  levels  of 
performance  for  WIA  Title  I 
employment  programs  for  a  set  of  "core 
indicators"  that  one  similar  to  those 
established  under  the  Act.  Placement  in 
employment,  for  example,  is  measured 
for  both  WIA  Title  I  and  the  Act.  Should 
these  indicators  be  measured 
consistently  across  these  programs  and 


others,  using  the  same  population  and 
other  definitions?  If  so,  how  should  this 
common  employment  measure  be 
constructed  and  what  definitions  should 
be  used?  Are  there  other  indicators  (e.g., 
educational  attainment)  for  which  there 
should  also  be  common  measurement 
approaches  and  definitions? 

•  Have  WIA  incentive  grants  helped 
States  look  at  ways  to  promote  student 
achievement  across  programs  and  help 
close  the  achievement  gap? 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
docimients  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  ivww.ed.gov/    «. 
JegisIation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  bee 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Govenunent 
Printing  Office  (GPO),  toll  firee,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC.  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html. 

Program  Authority:  20  U.S.C.  9201,  et  seq. 

Dated:  September  19,  2002. 
Carol  D'Amico, 

Assistant  Secretary,  Office  of  Vocational  and 
Adult  Education. 
IFR  Doc.  02-24250  Filed  9-23-02;  8:45  am] 

BILLING  COOE  4000-01-P 


DEPARTMENT  OF  EDUCATION 

Office  of  Vocational  and  Adult 
Education;  Reauthorization  of  Federal 
Support  for  Vocational  and  Technical 
Education  Programs 

agency:  Office  of  Vocational  and  Adult 
Education,  U.S.  Department  of 
Education. 

ACTION:  Notice  of  public  meetings  and 
request  for  comment  on  the 
reauthorization  of  Federal  support  for 
vocational  and  technical  education 
programs. 

SUMMARY:  The  Assistant  Secretary 
announces  a  series  of  public  meetings 
and  invites  comments  from  the  public 
regarding  the  reauthorization  of 
programs  under  the  Carl  D.  Perkins 
Vocational  and  Technical  Education  Act 
of  1998  (the  Act)  and  related  issues, 
including  Federal  support  for  secondary 
school  reform. 


Public  Meetings 

Dates,  Time,  and  Addresses:  We  will 
hold  public  meetings  according  to  the 
following  schedule: 

1.  Date:  October  15,  2002,  Time:  9 
a.m.  to  12  p.m. 

Location:  Sheraton  Nashua  Hotel, 
Wentworth  Ballroom,  11  Tara 
Boulevard,  Nashua,  NH  03062.  Phone: 
(603)  888-9970.  Fax:  (603)  891-4179. 

Hotel  Information:  A  limited  niunber 
of  rooms  has  been  reserved  at  the 
Sheraton  Nashua  Hotel  located  at  11 
Tara  Boulevard,  Nashua,  NH  03062.  To 
make  your  reservations,  please  call  603- 
888-9970  and  refer  to  "OVAE  Public 
Meeting."  The  room  rate  is  $96.12  (tax 
inclusive)  for  the  reserved  rooms  on  a 
first-come,  first-served  basis.  Check-in 
time  is  3  p.m.,  and  check-out  time  is  12 
p.m. 

2.  Date:  October  25,  2002,  Time:  9 
a.m.  to  12  p.m. 

Location:  College  of  The  Canyons, 
26455  Rockwell  Canyon  Road,  Santa 
Clarita.  CA  91355.  Phone:  (661)  259- 
7800.  Fax:  (661)  259-8302. 

Hotel  Information:  A  limited  number 
of  rooms  has  been  reserved  at  the  Hyatt 
Valencia  Hotel  located  at  24500  Town 
Center  Drive,  Valencia,  CA  91355.  To 
make  your  reservations,  please  call  1- 
800-233-1234  and  refer  to  "OVAE 
Public  Meeting."  The  room  rate  is  • 
$108.90  (tax  inclusive)  for  the  reserved 
rooms  on  a  first-come,  first-served  basis. 
Check-in  time  is  3  p.m.,  and  check  out 
time  is  12  p.m. 

Participants:  Those  who  wish  to 
present  comments  on  the 
reauthorization  of  Federal  support  for 
vocational  and  technical  education 
programs  and  related  issues  at  one  of 
the  public  meetings  must  reserve  time 
on  the  agenda  for  that  meeting  by 
contacting  the  individuals  identified 
under  Reservations  and  Additional 
Meeting  Information.  Reservations  for 
presenting  comments  will  be  accepted 
on  a  first-come,  first-served  basis. 

Participants  will  be  allowed 
approximately  3  to  5  minutes  to  present 
their  comments,  depending  upon  the 
number  of  individuals  who  reserve  time 
on  the  agenda.  At  the  meeting, 
participants  also  are  encouraged  to 
submit  two  written  copies  of  their 
comments.  Persons  interested  in  making 
comments  are  encouraged  to  address  the 
issues  and  questions  discussed  under 
SUPPt^MENTARY  INFORMATION. 

Reservations  and  Additional  Meeting 
Information:  Individuals  who  intend  to 
present  comments  at  one  of  the  public 
meetings  must  make  reservations  by 
contacting  Gerri  Anderson,  Confierence 
Manager,  1010  Wayne  Ave,  Suite  300. 
Silver  Spring,  Maryland  20910  (voice) 


1(888)  589-4366;  (fax)  (301)  589-4122; 
(Federal  Information  Relay  Service)  1- 
800-877-8339;  (e-mail) 
ganderson@dbconsultinggroup.com. 

Assistance  to  Individuak  With 
Disabilities  at  the  Public  Meetings 

The  meeting  rooms  and  proceedings 
will  be  accessible  to  individuals  with 
disabilities.  In  addition,  when  making 
reservations,  anyone  presenting 
comments  at  or  attending  a  meeting  who 
needs  special  accommodations,  such  as 
sign  language  interpreters,  Braille 
materials,  and  communication  access 
real-time  transcription,  should  inform 
the  previously  listed  individual  of  his  or 
her  specific  accessibility  needs.  You 
should  make  requests  for 
accommodations  at  least  10  working 
days  prior  to  the  scheduled  meeting 
date.  Although  we  will  attempt  to  meet 
a  request  we  receive  after  that  date,  we 
may  not  be  able  to  make  available  the 
requested  auxiliary  aid  or  service 
because  of  insufficient  time  to  arrange 
it. 

Request  for  Written  Comments 

In  addition  to  soliciting  comments 
during  the  public  meetings,  we  invite 
the  public  to  submit  written  comments 
on  the  reauthorization  of  Federal 
support  for  vocational  and  technical 
education  programs,  as  well  as  related 
issues,  including  secondary  school 
reform.  We  are  particularly  interested  in 
comments  that  address  the  issues  and 
questions  described  under 
SUPPtfMENTARY  INFORMATION. 
DATES:  Submit  comments  on  or  before 
October  31,  2002. 

ADDRESSES:  Written  conunents  should 
be  addressed  to  Gerry  Anderson, 
Conference  Manager,  1010  Wayne  Ave, 
Suite  300,  Silver  Spring,  Maryland 
20910. 

1.  E-Mail.  We  encourage  you  to  e-mail 
your  comments  to  the  following  ' 
address: 
ganderson@dbconsultinggroup.com. 

2.  Facsimile.  You  may  submit 
comments  by  facsimile  at  (301)  589- 
4122.  If  you  use  a  telecommunications 
device  for  the  deaf,  you  may  call  (202) 
205-5538. 

Individuals  with  disabilities  may 
obtain  a  copy  of  this  notice  in  an 
alternative  format  (e.g..  Braille,  large 
print,  audiotape,  or  computer  diskette) 
on  request  to  the  contact  person  listed 
in  the  previous  paragraph.  Availability 
of  Copies  of  the  Act  You  may  obtain  an 
electronic  copy  of  the  Act  on  the 
Internet  at  the  following  site:  http:// 
www.ed.gov/offices/OVAE/CTE/ 
legis.html. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  Act  in  an 


alternative  format  (e.g..  Braille,  large 
print,  audiotape,  or  computer  diskette) 
on  request  to  the  contact  number  listed 
in  the  previous  paragraph. 
SUPPLEMENTARY  INFORMATION:  The  Act 
authorizes  Federal  support  to  improve 
secondary  and  postsecondary  vocational 
and  technical  education  programs.  The 
Act  includes  seven  programs,  with  more 
than  $1.3  billion  in  funding  for  Fiscal 
Year  2002.  The  funded  programs  are: 
the  Vocational  and  Techni^  Education 
State  Grants;  Tech-Prep  Education  State 
Grants;  National  Activities,  including  a 
national  research  center;  the  Native 
American  Vocational  and  Technical 
Education  program;  the  Tribally- 
Controlled  Postsecondary  Vocational 
and  Technical  Institutions  program;  - 
America's  Career  Resource  Network 
grants  to  States;  and  the  Tech-Prep 
Demonstration  program. 

The  statutory  authorization  for  these 
programs  expires  on  September  30, 
2004.  Iiv  order  to  contribute  in  a  timely 
manner  to  congressional  reauthorization 
discussions,  we  are  beginning  a  review 
of  these  programs,  as  well  as  related 
issues,  including  secondary  school 
reform.  To  ensure  public  participation 
in  our  review  and  decision-making,  we 
invite  public  comment  on  these  issues. 

Key  Issues  for  Public  Comment 

Comments  are  encouraged  on  the 
following  priority  issues. 

1.  Narrowing  the  Achievement  Gap 

Since  the  release  of  A  Nation  At  Risk 
in  1983,  little  if  any,  improvement  has 
been  made  in  the  performance  of  our 
nation's  high  school  students.  By  all 
accounts,  improvements  have  not  been 
substantial  enough  so  that  every  student 
is  prepared  for  a  successful  future.  In 
fact,  data  show  that  by  the  end  of  the 
1980s,  progress  stopped  cold  and, 
through  the  1990s,  achievement  gaps 
have  remained  stable  or  widened.  A 
nimiber  of  trends  indicate  that  we  may 
still  be  a  "nation  at  risk"  of  not 
preparing  our  students  for  their  future. 

Scor^oy  12th  graders  on  the 
National  Assessment  of  Educational 
Progress  (NAEP)  remain  disturbingly 
low.  As  of  1998,  only  40  percent  of  12th 
graders  were  able  to  read  at  or  above  a 
proficient  level  and  just  22  percent  were 
able  to  write  at  or  above  a  proficient 
level.  Only  16  percent  of  12th  grade 
students  in  2000  scored  at  or  above  a 
proficient  level  in  math  and  18  percent 
scored  at  or  above  a  proficient  level  in 
science.  Despite  a  substantial  decrease 
in  achievement  gaps  between  1970  and 
1999,  white  students  still  consistently 
outperform  peers  of  other  racial  and 
ethnic  backgrounds  in  every  subject 
area.  In  fact,  by  1999,  on  average,  17- 
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year-old  African-American  and 
Hispanic  students  had  skills  in  English, 
mathematics,  and  science  skills 
comparable  to  those  of  13-year-old 
White  students.  Achievement  gaps  also 
exist  among  students  who  pursue 
different  programs  of  study.  As  of  1994, 
vocational  concentrators  lagged  behind 
other  students  in  English,  math,  and 
science  achievement. 

On  January  8,  2002,  President  George 
W.  Bush  signed  into  law  the  No  Child 
Left  Behind  Act  of  2001,  the  most 
sweeping  reform  of  the  Elementary  and 
Secondary  Education  Act  (ESEA)  since 
it  was  enacted  in  1965.  Its  provisions 
include  increased  accountability  for 
States,  school  districts,  and  schools: 
greater  choice  for  parents  and  students, 
particularly  those  attending  low- 
performing  schools;  more  flexibility  for 
States  and  local  educational  agencies  in 
the  use  of  Federal  education  dollars; 
and  a  stronger  emphasis  on  reading, 
especially  for  our  youngest  children. 

Although  No  Child  Left  Behind 
applies  to  both  elementary  and 
.secondary  students,  it  places  primary 
and  much-needed  emphasis  on  the  28 
million  public  school  students  enrolled 
in  kindergarten  through  8th  grade. 
Follow-up  action  that  builds  on  No 
Child  Left  Behind  may  be  needed  to 
improve  the  achievement  of  the  nation's 
high  school  students. 

•  Is  there  a  need  for  additional  or 
separate  Federal  action  to  address  the 
achievement  gap  among  secondary 
school  students? 

•  Is  there  a  need  for  additional  or 
separate  Federal  action  to  address  the 
achievement  gap  among  non- 
baccalaureate  postsecondary  students? 

'•  How  should  Federal  support  for 
vocational  and  technical  education 
programs  be  aligned  with  Title  I  of  the 
Elementary  and  Secondary  Education 
Act  and  other  elementary  and  secondary 
education  programs? 

•  The  current  array  of  Federal 
programs  that  impact  high  schools  and 
their  students,  may  or  may  not  represent 
a  coherent  Federal  high  school  policy. 

•  What  policies  ana  programmatic 
elements  would  an  effective,  coherent 
Federal  strategy  to  promote  high  school 
transformation  include? 

•  How  would  existing  vocational  and 
technical  education  be  modified  to 
support  this  Federal  strategy? 

•  Nearly  one-third  of  college 
freshman  take  remedial  math  courses, 
and  over  one-quarter  take  remedial 
English.  In  some  states,  estimates  of 
students  requiring  college  remediation 
are  nearly  50  percent.  What  can  be  done 
to  assure  that  every  student  is  prepared 
for  postsecondary  education,  without 
the  need  for  remediation? 


2.  Focusing  on  What  Works 

The  Federal  investment  in  vocational 
and  technical  education  comprises 
about  seven  percent  of  the  total  amount 
spent  nationally  on  vocational  and 
technical  education. 

•  How  can  these  limited  resources  be 
targeted  to  maximize  the  return  on  the 
Federal  investment? 

•  What  are  the  features  of  effective 
secondary  vocational  and  technical 
education  programs  that  should  be 
given  higher  priority  for  Federal 
resources? 

•  What  are  the  features  of  effective 
postsecondary  vocational  and  technical 
education  programs  that  should  be 
given  higher  priority  for  Federal 
resources? 

•  How  should  our  national  program 
funds  be  targeted  to  help  close  the 
achievement  gap  between  high  and  low 
performing  students,  including  factors 
that  are  based  on  gender,  ethnicity, 
economic  status  and  disability? 

3.  Increasing  Accountability  for  Student 
Performance 

The  Act  established  a  State 
accountability  system  that  holds  States 
accountable  for  meeting  annual,  agreed- 
upon  levels  of  performance  on  a  set  of 
"core  indicators"  specified  in  the 
statute.  Each  State  has  discretion  to 
determine  how  it  will  measure  each  of 
the  indicators. 

•  While  the  Act's  accountability 
system  has  heightened  attention  on 
student  achievement,  completion,  and 
other  outcomes,  some  contend  that  the 
system  is  needlessly  complex  and  does 
not  generate  straightforward,  easily 
understandable  information  about 
student,  program,  and  State 
performance.  How  can  this 
accountability  system  be  simplified  and 
improved? 

•  The  law  uses  a  single  set  of 
indicators  to  measure  the  effectiveness 
of  both  secondary  and  postsecondary 
programs.  However,  some  of  the 
indicators,  such  as  attainment  of  State- 
establish  academic  proficiencies,  are  not 
readily  applicable  to  postsecondary 
education.  What  indicators  are  most 
appropriate  and  useful  for  measuring 
the  effectiveness  of  postsecondary 
vocational  and  technical  education 
programs?  To  what  types  of  students 
should  they  apply?  For  example,  should 
non-credit  students  be  included  in  the 
accountability  system? 

4.  Coordination  With  Federal 
Employment  and  Training  Programs 

Title  I  of  the  Workforce  Investment 
Act  (WIA)  created  a  one-stop  delivery' 
system  that  links  multiple  Federal 


education  and  training  programs  in 
order  to  make  these  services  more 
accessible  to  the  public,  to  reduce 
duplication  of  services,  and  to  facilitate 
coordinated  planning  across  programs. 
Postsecondary  vocational  and  technical 
education  programs  supported  by  the 
Act  are  "mandatory  partners"  that  are 
required  to  participate  in  the  one-stop 
delivery  system.  They  are  also 
represented  on  local  workforce 
investment  boards  that  govern  the  one- 
stop  system  in  local  areas. 

•  Have  the  one-stop  delivery  system's 
goals  of  improving  public  access  to 
postsecondary  vocational  and  technical 
education,  reducing  duplication,  and 
facilitating  coordination  been  achieved 
in  local  areas?  What  changes  are  needed 
to  promote  the  further  attainment  of 
these  goals?  How  have  memoranda  of 
understanding  [MOUs]  worked  to 
benefit  the  postsecondary  vocational 
and  technical  education  participant? 

•  States  negotiate  annual  levels  of 
performance  for  WIA  Title  I 
employment  programs  for  a  set  of  "core 
indicators"  that  are  similar  to  that 
established  under  the  Act.  Placement  in 
employment,  for  example,  is  measured 
for  both  WIA  Title  I  and  the  Act.  Should 
these  indicators  be  measiu-ed 
consistently  across  these  programs  and 
others,  using  the  same  population  and 
other  definitions?  How  should  this 
common  employment  measiu^  be 
constructed  and  what  definitions  should 
be  used?  Are  there  other  indicators  [e.g., 
educational  attainment]  for  which  there 
should  also  be  common  measurement 
approaches  and  definitions? 

•  Have  WIA  incentive  grants  helped 
States  look  at  ways  to  promote  student 
achievement  across  programs  and  help 
close  the  achievement  gap? 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  www.ed.gov/ 
legislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC,  area  at  (202)  512-1530. 

Note:  The  ofTicial  version  of  this  docuinent 
is  the  docuinent  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federat  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html. 

Prograflu  Authority:  20  U.S.C.  2301.  etseq. 


Dated:  September  19,  2002. 
Carol  D'Amico, 

Assistant  Secretary  for  Vocational  and  Adult 
Education. 

[FR  Doc.  02-24251  Filed  9-23-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Office  of  Science  Financial  Assistance 
Program  Notice  03-03;  Enhanced 
Researcti  Capabilities  at  DOE  X-ray 
and  Neutron  Facilities 

AGENCY:  Department  of  Energy. 
action:  Notice  inviting  grant 
applications. 

SUMMARY:  The  Office  of  Basic  Energy 
Sciences  (BES)  of  the  Office  of  Science 
(SC),  U.S.  Department  of  Energy  (DOE), 
hereby  announces  its  interest  in 
receiving  grant  applications  for  new 
capabilities  or  for  upgrading  existing 
research  capabilities  for  innovative 
fundamental  research  at  EKDE-supported 
synchrotron  light  sources  and  neutron 
sources.  Such  instrumentation  should 
employ  state-of-the-art  technology  so 
that  the  photon  and  neutron  beams  are 
utilized  more  effectively.  Applications 
for  the  development  of  new  capabilities, 
as  well  as  upgrading  of  existing 
capabilities  are  encouraged. 
DATES:  Potential  applicants  are  required 
to  submit  a  brief  preapplication.  All 
preapplications,  referencing  Program 
Notice  03-03,  should  be  received  by 
November  12,  2002.  A  response  to  the 
preapplications  encouraging  or 
discouraging  a  formal  application  will 
be  communicated  to  the  applicant 
within  approximately  thirty  days  of 
receipt.  "To  permit  timely  consideration 
for  awards  in  Fiscal  Year  2003,  formal 
applications  submitted  in  response  to 
this  notice  must  be  received  by  January 
28,  2003. 

ADDRESSES:  All  preapplications, 
referencing  Program  Notice  03-03, 
should  be  sent  to  Dr.  Helen  M.  Kerch, 
Office  of  Basic  Energy  Sciences, 
Division  of  Materials  Sciences,  ER-132/ 
Germantown  Building,  Office  of 
Science,  U.S.  Department  of  Energy, 
1000  Independence  Avenue,  SW., 
Washington,  DC  20585-1290. 

After  receiving  notification  from  DOE 
concerning  successful  preapplications, 
applicants  may  prepare  formal 
applications.  We  encourage  you  to 
submit  formal  applications  in  response 
to  this  solicitation  electronically 
through  DOE's  hidustry  Interactive 
Procurement  System  (IIPS)  at:  http://e- 
center.doe.gov/.  UPS  provides  for  the 
posting  of  solicitations  and  receipt  of 
applications  in  a  paperless  environment 


via  the  Internet.  Applications  must  be 
submitted  through  IIPS  in  PDF  format 
by  an  authorized  institutional  business 
official.  Questions  regarding  the 
operation  of  IIPS  may  be  e-mailed  to  the 
nPS  Help  Desk  at:  HelpDesk@e- 
center.doe.gov  or  you  may  call  the  help 
desk  at  (800)  683-0751.  Further 
information  on  the  use  of  IIPS  by  the 
Office  of  Science  is  available  at:  bttp:/ 
/www.sc.doe.gov/production/grants/ 
grants.html. 

If  you  are  unable  to  submit  the 
application  through  IIPS,  formal 
applications  may  be  sent  to:  U.S. 
Department  of  Energy,  Office  of  Science, 
Grants  and  Contracts  Division,  SC-64/ 
Germantown  Building,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585-1290,  ATTN: 
ProH-am  Notice  03-03. 

mien  submitting  applications  by  U.S. 
Postal  Service  Express  Mail,  any 
commercial  mail  delivery  service,  or 
when  hand  carried  by  the  applicant,  the 
following  address  must  be  used:  U.S. 
Department  of  Energy,  Office  of  Science, 
Grants  and  Contracts  Division,  SC-64, 
19901  Germantown  Road,  Germantown. 
MD  20874-1290,  ATTN:  Program  Notice 
03-03. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Helen  M.  Kerch  ,  Office  of  Basic  Energy 
Sciences,  Division  of  Materials 
Sciences,  ER-132/Germantown 
Building,  Office  of  Science,  U.S. 
Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585-1290. 
Telephone:  (301)  903-2346;  Fax:  (301) 
903-9513;  e-mail: 

heIen.kerch@science.doe.gov.  The  full 
text  of  Program  Notice  03-03  is 
available  via  the  Internet  using  the 
following  Web  address:  http:// 
www.sc.doe.gov/production/grants/ 
grants.html. 

SUPPLEMENTARY  INFORMATION:  X-ray  and 
neutron  scattering  are  powerful  tools 
used  to  investigate  the  fundamental 
properties  of  materials.  BES  is  the  major 
supporter  of  x-ray  and  neutron  science 
in  the  United  States  and  has  pioneered 
the  development  of  virtually  all  of  the 
instruments  and  techniques  used  at 
these  facilities  for  research  in  materials 
sciences,  surface  science,  condensed 
matter  physics,  atomic  and  molecular 
physics,  chemical  dynamics,  x-ray 
microscopy,  tomography,  femtosecond 
phenomena,  interfacial/environmental, 
and  geophysics  studies.  Within  the 
physical  sciences,  BES  remains  the 
dominant  federal  supporter  of  beamline 
development  and  instrument  fabrication 
providing  as  much  as  85%  of  the  federal 
support  for  these  activities.  Major 
instruments  at  the  synchrotron  light 


soiux:e8  and  the  neutron  sources  have  a 
lifetime  of  7-10  years  after  which  the 
instruments  may  imdergo  major 
upgrades  or  be  retired.  Thus,  after  a 
facility  is  fully  instnimented,  about  10- 
15%  of  the  instruments  must  be 
upgraded  or  replaced  each  year  to  keep 
the  facility  at  the  forefront  of  science. 

The  National  User  Facilities 
supported  by  the  Office  of  Basic  Energy 
Sciences  are  the  Spallation  Neutron 
Source  (SNS)  (currently  under 
construction),  National  Synchrotron 
Light  Source  (NSLS),  High  Flux  Isotope 
Reactor  (HFIR),  Intense  Pulsed  Neutron 
Source  (IPNS),  Stanford  Synchrotron 
Radiation  Laboratory  (SSRL),  Advanced 
Light  Source  (ALS),  Advanced  Photon 
Source  (APS),  and  Los  Alamos  Neutron 
Scattering  Center  (LANSCE).  These 
facilities  have  the  capabilities  of 
extreme  flux,  or  brightness,  to  make 
certain  experiments  possible,  which 
couldn't  be  done  otherwise.  The 
Department's  intention  for  this  program 
is  to  support  fundamental  research, 
which  will  include  the  upgrade  and/or 
development  of  new  instrumentation  for 
general  user  beamlines  at  the 
Department's  National  User  Facilities. 
The  ability  to  conduct  innovative 
fundamental  research  should  be 
emphasized  in  each  application.  Grant 
applications  are  encouraged  from  the 
fields  of  solid-state  physics,  materials 
chemistry,  metals  and  ceramics, 
chemical  sciences,  geosciences,  and 
environmental  sciences  for  energy- 
relevant  research  which  make  use  of  the 
DOE-supported  user  facilities. 
Instrumentation  appropriate  for 
consideration  would  include,  but  not  be 
limited  to,  the  following:  beamline 
optics  and  transport  guides, 
monochromators  of  much  greater 
resolution,  more  efficient  detectors  to 
reduce  the  backgroimd  noise,  sample 
environments  that  afford  control  of 
temperature,  pressure  and  magnetic 
field,  electronics  and  data  processing 
equipment  to  enable  investigators  to 
carry  out  new  or  more  difficult 
experiments  and/ or  more  experiments 
in  the  same  amount  of  time. 

Program  Funding 

It  is  anticipated  that  approximately 
$7,292,000  will  be  available  for  awards 
during  FY  2003  to  support  instrument 
upgrades,  instrument  replacements,  and 
new  instnmientation  at  the  x-ray  and 
neutron  scattering  facilities,  contingent 
upon  the  availability  of  appropriated 
funds.  These  funds  will  be  competed 
among  both  academic  and  laboratory 
institutions,  and  the  resulting 
instruments  and  beamlines  will  be  made 
available  to  the  entire  U.S.  scientific 
research  community.  Multiyear 
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beamline  and  instrument  development 
in  such  areas  as  materials  sciences, 
surface  science,  condensed  matter 
physics,  atomic  and  molecular  physics, 
polymers  and  soft  materials, 
nanostructured  materials,  x-ray 
microscopy,  tomography,  femtosecond 
phenomena,  interfacial  studies,  and 
imaging  results  will  be  considered.  The 
niunber  of  awards  and  the  range  of 
funding  will  depend  on  the  number  of 
applications  received  and  selected  for 
award.  , 

Collaboration     ' 

Applicants  are  encouraged  to 
collaborate  with  industry  and  to 
incorporate  cost  sharing  and  consortia 
wherever  feasible.  The  extent  of  the 
collaboration  and  cost  sharing  will  be 
factors,  along  with  the  principal 
criterion  of  the  scientific  merit  of  the 
application,  in  the  selection  process  by 
the  Department. 

Merit  Review 

Applications  will  be  subjected  to 
scientific  merit  review  (peer  review)  and 
will  be  evaluated  against  the  following 
criteria  listed  in  descending  order  of 
importance  as  codified  at  10  CFR 
605.10(d): 

1.  Scientific  and/or  technical  merit  of 
the  project; 

2.  Appropriateness  of  the  proposed 
method  or  approach; 

3.  Competency  of  applicant's 
personnel  and  adequacy  of  proposed 
resources;  | 

4.  Reasonableness  and 
appropriateness  of  the  proposed  budget. 

The  evaluation  will  include  program 
policy  factors,  such  as  the  relevance  of 
the  proposed  research  to  the  terms  of 
the  announcement  and  agency's 
programmatic  needs.  External  peer 
reviewers  will  be  selected  with  regard  to 
their  scientific  expertise  and  the 
absence  of  conflict-of-interest  issues. 
Non-federal  reviewers  may  be  used,  and 
submission  of  an  application  constitutes 
agreement  that  this  is  acceptable  to  the 
investigator(s)  and  the  submitting 
institution. 

General  information  about  the 
development  and  submission  of 
applications,  eligibility,  limitations, 
evaluation  and  selection  processes,  and 
other  policies  and  procediues  are 
contained  in  the  Application  Guide  for 
the  Office  of  Science  Financial 
Assistance  Program  and  10  CFR  part 
605.  Electronic  access  to  the  latest 
version  of  SC's  Application  Guide  is 
possible  via  the  Internet  at  the  following 
Web  address:  http://www.sc.doe.gov/ 
production/ grants/ grants. html.  EKDE  is 
under  no  obligation  to  pay  for  any  costs 


associated  with  the  preparation  or 
submission  of  applications. 

The  Catalog  of  Federal  Domestic 
Assistance  Number  for  this  program  is 
81.049,  and  the  solicitation  control  number  is 
ERFAP  10  CFR  part  605. 

Issued  in  Washington,  DC,  on  September 
17,  2002. 

John  Rodney  Clark, 

Associate  Director  of  Science  for  Resource 
Management. 

(FR  Doc.  02-24214  Filed  9-23-02;  8:45  am] 
BNJJNG  COOe  64SO-03-P 

DEPARTMENT  OF  ENERGY 

Energy  Information  Administration 

Agency  infoirnation  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

AGENCY:  Energy  Information 
Administration  (EIA),  Department  of 
Energy  (DOE). 

ACTION:  Agency  information  collection 
activities:  Submission  for  OMB  review; 
comment  request. 

SUMMARY:  The  EIA  has  submitted  the 
energy  information  collection  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  a  three-year  extension  under 
section  3507(h)(1)  of  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13) 
(44  U.S.C.  3501  et  seq). 
DATES:  Comments  must  be  filed  by 
October  24,  2002.  If  you  anticipate  that 
you  will  be  submitting  comments  but 
find  it  difficult  to  do  so  within  that 
period,  you  should  contact  the  OMB 
Desk  Officer  for  EKDE  listed  below  as 
soon  as  possible. 

ADDRESSES:  Send  comments  to  Bryon 
Allen,  OMB  Desk  Officer  for  DOE, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  To  ensure  receipt  of  the 
comments  by  the  due  date,  submission 
by  FAX  (202-395-7285)  or  e-mail 
[BAUen@omb.eop.gov)  is  recommended. 
The  mailing  address  is  726  Jackson 
Place  NW.,  Washington,  DC  20503.  The 
OMB  DOE  Desk  Officer  may  be 
telephoned  at  (202)  395-3087.  (A  copy 
of  your  comments  should  also  be 
provided  to  ELA's  Statistics  and 
Methods  Group  at  the  address  below.) 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  Grace  Sutherland. 
To  ensiue  receipt  of  the  comments  by 
the  due  date,  submission  by  FAX  (202- 
287-1705)  or  e-mail 
[gmce.sutherIand@eia.doe.gov)  is 
recommended.  The  mailing  address  is 
Statistics  and  Methods  Group  (EI-70), 


Forrestal  Building,  U.S.  Department  of 
Energy,  Washington,  DC  20585-0670. 
Mrs.  Sutherland  may  be  contacted  by 
telephone  at  (202)  287-1712. 

SUPPLEMENTARY  INFORMATION:  This 
section  contains  the  following 
information  about  the  energy 
information  collection  submitted  to 
OMB  for  review:  (1)  The  collection 
numbers  and  title;  (2)  the  sponsor  [i.e., 
the  Department  of  Energy  component); 
(3)  the  current  OMB  docket  number  (if 
applicable);  (4)  the  type  of  request  (i.e. 
new,  revision,  extension,  or 
reinstatement);  (5)  response  obligation 
(i.e.,  mandatory,  voluntary,  or  required 
to  obtain  or  retain  benefits);  (6)  a 
description  of  the  need  for  and 
proposed  use  of  the  information;  (7)  a 
categorical  description  of  the  likely 
respondents;  and  (8)  an  estimate  of  the 
total  annual  reporting  burden  [i.e.,  the 
estimated  niunber  of  likely  respondents 
times  the  proposed  frequency  of 
response  per  year  times  the  average 
hours  per  response). 

1.  EIA-28,  "Financial  Reporting 
System." 

2.  Energy  Information  Administration. 

3.  OMB  Number  1905-0149. 

4.  Three-year  approval  requested. 

5.  Mandatory. 

6.  The  Financial  Reporting  System, 
Form  EIA-28  collects  data  used  to 
analyze  the  energy  industry's 
competitive  environment  as  well  as 
energy  industry  resoiuce  development, 
supply  distribution,  and  profitability 
issues.  Survey  results  from  major  energy 
producers  are  published  annually  and 
are  used  by  both  public  and  private 
analysts. 

7.  Business  or  other  for-profit. 

8. 13,470  hours  (  30  respondents  x  1 
response  per  year  x  449  hours  per 
response). 

Statutory  Authority:  Section  3507(h)(1)  of 
the  Paperwork  Reduction  Act  of  1995  (Pub. 
L.  No.  104-131(44  U.S.C.  3501  et  seq.). 

Issued  in  Washington,  DC,  September  10, 
2002. 

Jay  H.  Casselberry, 

Agency  Clearance  Officer,  Statistics  and 

Methods  Group,  Energy  Information 

Administration. 

[FR  Doc.  02-24213  Filed  9-23-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federai  Energy  Regulatory 
Commission 

[Docket  No.  OR02-12-0001 

Colonial  Pipeline  Comfiany;  Notice  of 
Petition  for  Declaratory  Order 

September  18.  2002. 

Take  notice  that  on  August  28,  2002, 
piu-suant  to  Rule  207(a)(2)  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.207(a)(2)), 
Colonial  Pipeline  Company  (Colonial) 
filed  a  petition  requesting  a  declaratory 
order  that  would  enable  Colonial  to 
enter  into  a  lease  arrangement  with 
Plantation  Pipe  Line  Company 
(Plantation)  to  ship  greater  volumes  of 
petroleum  products  from  the  western 
Gulf  Coast  of  the  United  States  to 
markets  in  the  Northeast. 

Colonial  states  that  it  is  imable  to  go 
forward  with  this  arrangement  without 
advance  assurance  that  the  Commission 
will  not  entertain  requests  from 
shippers  from  points  of  origin  on 
Plantation  who  might  seek  an  order  of 
the  Conunission  pursuant  to  section 
15(3)  of  the  Interstate  Commerce  Act 
(ICA)  that  would  force  Colonial  to 
establish  new  or  additional  routes  to 
destinations  on  Colonial  downstream  of 
Greensboro,  North  Carolina. 
Accordingly,  Colonial  requests  a 
Commission  declaration  that  Colonial 
will  not  be  ordered  to  establish  through 
routes  with  Plantation  from  Plantation 
origins  to  destinations  on  Colonial  in 
the  Northeast  on  the  ground  that  space 
leased  by  Colonial  on  the  Plantation 
system  will  be  considered  to  be  part  of 
the  Colonial  common  carrier  system  and 
will  therefore  not  be  considered  a 
"connecting  carrier"  line;  or  on  the 
additional  or  alternative  ground  that  in 
the  particular  circumstances  described 
in  its  petition,  such  an  order  would  not 
be  in  the  public  interest.  In  addition. 
Colonial  requests  declarations  that 
Colonial  will  be  allowed  to  remove  its 
connection  to  Plantation  at  its  sole 
discretion  subject  to  any  contractual 
obligations  it  may  have,  and  that 
Colonial  will  be  permitted  to  rely  on  its 
market-based  ratemaking  authority  for 
movements  on  the  leased  space  from 
Colonial's  western  Gulf  Coast  origin 
markets  to  its  destinations  in  the 
Northeast. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regiilatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 


or  protests  must  be  filed  on  or  before 
October  11,  2002.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  niunber  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  docimient.  For 
Assistance,  call  (202)502-8222  or  for 
TTY,  (202)  502-8659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electit)nic  filings.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

(FR  Doc.  02-24193  Filed  9-23-02;  8:45  ami 
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or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Conunission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  niunber  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)502-8222  or  for 
TTY,  (202)  502-8659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web  - 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  |r.. 

Deputy  Secretary. 

(FR  Doc.  02-24197  Filed  9-23-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DockM  No.  RP02-«42-4)00] 

Kam  River  Gas  Transmission 
Company;  Notice  of  Proposed 
Changes  In  FERC  Gas  Tariff 

September  18,  2002. 

Take  notice  that  on  September  13, 
2002,  Kern  River  Gas  Transmission 
Company  (Kem  River)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1,  the  tariff 
sheets  listed  on  Appendix  A  to  the 
filing,  to  be  effective  November  1,  2002. 

Kem  River  states  that  the  purpose  of 
this  filing  is  to  revise  Kem  River's  tariff 
to  reflect  the  sale  of  Kem  River  by  The 
Williams  Companies,  Inc.  to 
MidAmerican  Energy  Holdings 
Company  and  to  make  minor 
housekeeping  changes. 

Kem  River  states  that  it  has  served  a 
copy  of  this  filing  upon  its  customers 
and  interested  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  Ffrst  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-543-000] 

Northern  Border  Pipeline  Company; 
Notice  of  Proposed  Changes  In  FERC 
Gas  Tariff 

September  18.  2002. 

Take  notice  that  on  September  13, 
2002,  Northern  Border  Pipeline 
Company  (Northern  Border)  tendered 
for  filing  to  become  part  of  its  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1, 
Second  Revised  Sheet  Number  267,  to 
become  effective  November  1,  2002. 

Northem  Border  is  filing  a  revised 
tariff  sheet  to  allow  the  pipeline  the 
flexibility  to  build,  own,  and  operate 
lateral  lines  &x)m  the  existing  mainline 
transmission  system. 

Northem  Border  states  that  copies  of 
this  filing  have  been  sent  to  all  of 
Northem  Border's  contracted  shippers 
and  interested  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
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or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
vnvw./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)502-8222  or  for 
TTY,  (202)  502-8B59.  Conmients, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See,  18 
CFR  385.2001{a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  |r.. 

Deputy  Secretary. 

[FR  Doc.  02-24198  filed  .9-23-02:  8:45  am) 

aiUJNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-529-001] 

Portland  Natural  Gas  Transmission 
System;  Notice  of  Compliance  Filing 

September  18,  2002. 

Take  notice  that  on  September  12, 
2002,  Portland  Natural  Gas 
Transmission  System  (PNGTS)  filed  to 
amend  its  Annual  Charge  Adjustment 
(ACA)  filing.  PNGTS  is  filing  the 
following  revised  tariff  sheet,  to  become 
effective  on  October  1,  2002,  to 
implement  this  new  ACA  charge: 

Second  Revised  Sheet  No.  100 

PNGTS  states  that,  pursuant  to 
Section  154.402  of  the  Conunission's 
regulations  and  Section  17  of  the 
General  Terms  and  Conditions  of  its 
tariff,  that  the  purpose  of  this  filing  is 
to  change  its  ACA  surcharge  to  $0.0021 
per  dekatherm  for  the  upcoming  fiscal 
year. 

PNGTS  states  that  copies  of  its  filing 
were  served  on  all  jiuisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 


20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  mtrst  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
/ittp.//mvw./erc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  call  (202)502-8222  or 
for  TTY,  (202)  502-8659.  The 
Commission  strongly  encourages 
electronic  filings.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-24196  Filed  9-23-02:  8.45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  GT02-33-001] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Compliance  Filing 

September  18,  2002. 

Take  notice  that  on  September  12, 
2002,  Tennessee  Gas  Pipeline  Company 
(Tennessee)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1,  Sub.  Second  Revised 
Sheet  No.  405A.01. 

Tennessee  states  that  the  revised  tariff 
sheet  is  being  filed  in  compliance  with 
the  Commission's  August  29,  2002 
Order  in  the  above-referenced  docket. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 


link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  call  (202)502-8222  or 
for  TTY,  (202)  502-8659.  The 
Commission  strongly  encourages 
electronic  filings.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

LinWood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-24192  Filed  9-23-02:  8:45  am) 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RP02-99-004  and  RP02- 
004] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Compliance 
Filing 


September  18,  2002. 

Take  notice  that  on  September  12, 
2002  Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Third  Revised  Volume  No.  1 ,  First 
Revised  Sixth  Revised  Sheet  No.  33  and 
liighth  Revised  Sheet  No.  33,  with 
proposed  effective  dates  of  September  5, 
2002  and  October  1,  2002. 

Transco  states  that  the  filing  was 
made  pursuant  to  Ordering  Paragraph 
(B)  of  the  Commission's  Order  on  Initial 
Decision  issued  September  5,  2002  in 
Docket  Nos.  RP02-99-000  and  RP02- 
144-000. 

Transco  states  that  the  purpose  of  the 
instant  limited  Section  4  filing  is  to 
comply  with  the  Commission's 
requirement  that  Transco  establish  an 
imbundled  gathering  rate  for  service  on 
the  North  Padre  Island  gathering 
facilities  of  1.69  cents  per  Dth  effective 
September  5,  2002. 

"Transco  states  that  copies  of  the  filing 
are  being  mailed  to  each  of  its  affected 
customers,  interested  State 
Commissions  and  other  interested 
parties. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
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not  serve  to  make  protestants  parties  to 
the  proceedings.  TTiis  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  call  (202)502-8222  or 
for  TTY,  (202)  502-8659.  The 
Commission  strongly  encourages 
electronic  filings.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. ' 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-24195  Filed  9-23-02;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-28a-009  through  024] 

Transwestem  Pipeline  Company; 
Notice  of  Technical  Conference 

September  18,  2002. 

Take  notice  that  on  August  16,  2002, 
Transwestem  Pipeline  Company 
(Transwestem)  filed  a  request  for  a 
conference  to  discuss  Transwestem's 
proposal  for  addressing  certain  issues  in 
these  dockets. 

Take  notice  that  a  technical 
conference  to  discuss  the  various  issues 
raised  by  Transwestem's  filing  will  be 
held  on  Wednesday,  September  25, 
2002  at  10:00  am,  in  a  room  to  be 
designated  at  the  offices  of  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426. 

All  interested  parties  and  Staff  are 
permitted  to  attend. 

Linwood  A.  Watson,  Jr^ 

Deputy  Secretary. 

[FR  Doc.  02-24194  Filed  9-23-02;  8:45  am] 

BILUNQ  CODE  6717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7381-5] 

U.S.-Mexico  Border  2012  Program 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  the  availability  of  the 
draft  document  for  the  U.S.-Mexico 
Border  2012  Program.  


SUMMARY:  The  U.S.  Envirormiental 
Protection  Agency  (EPA)  is  announcing 


the  availability  of  the  draft  document, 
"Border  2012:  U.S.-Mexico 
Environmental  Program"  (Border  Plan 
or  Border  2012).  Border  2012  is  a  10- 
year,  binational,  results-oriented, 
environmental  program  for  the  U.S.- 
Mexico border  region,  which  has  been 
developed  by  the  EPA,  the  U.S. 
Department  of  Health  and  Human 
Services,  Secretaria  de  Medio  Ambiente 
y  Recursos  Naturales  (Mexico's 
Secretariat  of  Environment  and  Natural 
Resources),  Secretaria  de  Salud 
(Mexico's  Secretaria  of  Health),  the  U.S. 
border  Tribes,  and  the  environmental 
agencies  from  each  of  the  ten  U.S.- 
Mexico border  states.  The  proposed 
Border  2012  Program  is  the  latest  multi- 
year,  binational  plaiming  effort  to  be 
implemented  imder  the  La  Paz 
Agreement  and  succeeds  Border  XXI,  a 
five-year  program  that  ended  in  2000. 
The  mission  of  Border  2012  is  to  protect 
public  health  and  the  environment  in 
the  U.S.-Mexico  border  region, 
consistent  with  the  principles  of 
sustainable  development. 

EPA  is  requesting  comments  from 
interested  parties  and  border 
stakeholders  on  the  draft  Border  Plan. 
DATES:  Written  comments  must  be 
submitted  no  later  than  November  22, 
2002.  Written  comments  can  be 
submitted  by  mail  or  fax  to  either  of 
EPA's  Border  Offices.  Comments  can 
also  be  submitted  on  EPA's  U.S.-Mexico 
Border  Web  site  at:  http://www.epa.gov/ 
usmexicoborder  In  addition,  EPA  will 
be  accepting  comments  at  public 
meetings  to  be  held  throughout  the 
border  region  during  October  and 
November  2002.  The  draft  document, 
"Border  2012:  U.S.-Mexico 
Envirormiental  Program",  is  posted  in 
English  and  Spanish  on  EPA's  web  page 
at:  http://www.epa.gov/usmexicoborder. 
In  addition.  EnglishySpanish  copies  of 
the  draft  document  can  be  requested  by 
contacting  either  of  the  EPA  Border 
Offices: 

EPA  El  Paso  Border  Office:  4050  Rio 
Bravo,  Suite  100,  El  Paso,  Texas 
79902.  Telephone  (915)  533-7273; 
Toll-free  (800)  334-0741;  FAX  (915) 
533-2327.  Office  Hours:  8  a.m.-5  p.m. 

C.S.T. 
EPA  San  Diego  Border  Office:  610  West 
Ash  St. ,  Suite  905 ,  San  Diego,  CA 
92101.  Telephone  (619)  235-4765; 
Toll-free  (800)  334-0741;  FAX  (619) 
235-4771.  Office  Hours:  8  a.m.-5  p.m. 
P.S.T. 
FOR  FURTHER  INFORMATION  CONTACT:  EPA 
El  Paso  Border  Office  at  (915)  533-7273 
or  (800)  334-0741  or  EPA  San  Diego 
Border  Office  at  (619)  235-4765  or  (800) 
334-0741. 
SUPPLEMENTARY  INFORMATION: 


I.  Background 

For  decades,  the  U.S.  and  Mexico 
have  collaborated  on  efforts  to  protect 
the  environment  and  health  of  border 
communities.  The  most  recent 
binational  effort  was  the  Border  XXI 
Program,  which  was  initiated  in  1996 
with  a  five-year  plan  for  addressing  the 
most  challenging  environmental  and 
environmentally-related  health 
problems  in  the  region.  The  formal 
foundation  for  these  binational  efforts  :•; 
the  La  Paz  Agreement  (http:// 
www.epa.gov/usmexicoborder/2002/ 
efpaz.htm)  signed  by  Presidents  De  la 
Madrid  and  Reagan  in  1983.  The 
agreement  is  implemented  through 
multi-year  binational  programs  such  as 
Border  XXI  and  the  new  Border  2012 
program. 

Although  most  of  the  Border  XXI 
projects  were  implemented  at  the  local 
level,  its  organizational  structure 
emphasized  border-wide  coordination 
and  planning.  Nine  border-wide 
workgroups^-each  focused  on  a 
particular  envirormiental  program,  such 
as  air  quality  or  hazardous  waste 
managements-coordinated  the  efforts  of 
various  federal,  state,  tribal  and  local 
govenmiental  activities  in  the  border 
area.  The  new  Border  2012  Program 
builds  upon  the  successes  achieved 
under  Border  XXI  while  also 
establishing  a  regionally-focused  border 
plan  to  facilitate  envirormiental  priority 
setting  and  planning  at  the  regional  and 
local  levels. 

n.  A  New  Approach 

The  proposed  Border  2012 
emphasizes  a  bottom-up  approach, 
anticipating  that  local  decision-making, 
priority-setting  and  project 
implementation  will  best  address 
environmental  issues  in  the  border 
region.  Border  2012  will  emphasize 
concrete  measurable  results,  public 
participation,  transparency,  and  timely 
access  to  environmental  information. 

The  Border  2012  Program  proposes 
some  key  changes  from  Border  XXI 
including:  (1)  New  mission  statement; 

(2)  integration  of  pollution  prevention 
and  environmental  information  into  the 
activities  of  all  coordinating  bodies;  and 

(3)  new  organizational  structure  that 
focuses  on  regional  workgroups  to 
facilitate  regional-  and  local-level 
planning  and  priority  setting. 

The  major  features  of  the  Border  2012 
program  are  the  following:  the 
coordinating  bodies,  goals  and 
measurable  objectives,  and  reporting 
results  to  the  public. 

m.  Coordinating  Bodies 

Border  2012  is  organized  around 
coordinating  bodies.  These  coordinating 
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bodies  include  the  following:  the 
National  Coordinators,  four  Regional 
(geographically-focused)  Workgroups, 
three  Border-wide  Workgroups,  and 
Policy  Fonuns. 

A.  National  Coordinators 

Consistent  with  the  requirements  of 
the  La  Paz  Agreement,  the  National 
Coordinators  will  monitor  and  manage 
implementation  of  the  Border  2012 
Program  and  ensure  cooperation  and 
communication  among  all  coordinating 
bodies. 

B.  Regional  Workgroups 

Providing  the  foundation  of  the 
Border  2012  Program,  four  multi-media, 
regionally-focused  workgroups  will 
support  the  efforts  of  local  Task  Forces 
and  coordinate  activities  at  the  regional 
and  local  level.  The  proposed  Regional 
Workgroups  are  the  following: 
California — Baja  California,  Arizona — 
Sonora,  New  Mexico — Texas — 
Chihuahua,  and  Texas — Coahuila — 
Nuevo  Leon — Tamaulipas.  Each 
Regional  Workgroup  will  be  co-chaired 
by  one  state  and  one  federal 
representative  from  each  country. 

C.  Border-wide  Workgroups 

Border-wide  Workgroups  will 
concentrate  on  issues  that  are  multi- 
regional  (identified  as  a  priority  by  two 
or  more  Regional  Workgroups)  and 
primarily  federal  in  nature  (requiring 
direct,  high-level,  and  sustained 
leadership  by  federal  program  partners 
in  the  United  States  and  Mexico).  Three 
Border-wide  Workgroups  will  have 
federal  U.S.  and  Mexican  co-chairs  for 
the  following  issues:  environmental 
health,  emergency  preparedness  and 
response,  and  coopprative  enforcement 
and  compliance. 

D.  Policy  Forums 

Policy  Forums  will  have  a  media- 
specific  focus  and  will  concentrate  on 
broad  policy  issues  that  require  an  on- 
going dialogue  between  the  two 
countries.  Three  Policy  Forums  will  be 
established  to  address  policy  issues  and 
provide  technical  assistance  to  the 
Regional  and  Border-wide  Workgroups 
in  the  following  areas:  air.  water, 
hazardous  waste,  solid  waste,  and  toxic 
substances. 

The  Regional  Workgroups,  Border- 
wide  Workgroups,  and  the  Policy 
Forums  will  be  broad-based  and  will 
include  representation  from  local 
communities  from  both  sides  of  the 
border,  including  non-governmental  or 
commimity-based  organizations; 
academic  institutions;  local,  state,  and 
tribal  representatives;  and  binational 
organizations  (such  as  the  Border 


Environmental  Cooperation 
Commission  or  the  North  American 
Development  Bank)  with  expertise  in 
the  given  workgroup's  subject  area. 

Except  for  the  National  Coordinators, 
the  coordinating  bodies  may  create  Task 
Forces  to  address  specific  community- 
identified  concerns  and  implement  site- 
specific  projects.  Task  Forces  will  be  led 
by  a  "team  leader"  from  each  coimtry 
and  may  be  from  any  sector  of 
government  (including  tribal 
governments),  the  private  sector, 
academia,  or  fi-om  non-governmental 
organizations. 

IV.  Goals  and  Objectives 

Border  201 2  establishes  the  following 
five  border-wide  environmental  goals 
for  the  U.S.-Mexico  border  region: 
reduce  water  contamination,  reduce  air 
pollution;  reduce  land  contamination; 
reduce  exposure  to  pesticides, 
particularly  children's  exposure;  and 
reduce  exposure  to  chemicals  as  a  result 
of  accidental  chemical  releases  and/or 
deliberate  acts  of  terrorism. 

For  each  of  the  above  goals, 
measurable  objectives  have  been 
proposed.  In  all,  there  are  fifteen 
measurable  objectives.  These  objectives 
are  in  the  areas  of: 

•  Homes  connected  to  potable  water, 
wastewater  collection  and  treatment 
systems; 

•  Surface  and  groundwater  water 
quality; 

•  Ambient  air  quality  standards; 

•  Human  risk  from  air  toxics; 

•  Voluntary  compliance  in 
maquiladoras; 

•  Hazardous  and  solid  waste  capacity 
in  the  border  region; 

•  Hazardous  waste  violations  at  ports 
of  entry; 

•  Tire  piles;  ^ 

•  Brownfields; 

•  Pesticide  exposure; 

•  Contingency  planning;  and 

•  Binational  emergency  planning. 

V.  Reporting  Results 

Every  two  years  the  coordinating 
bodies  will  publish  an  implementation 
report  that  describes  the  status  of 
current  and  proposed  activities  under 
the  Border  2012  program.  In  addition, 
comprehensive  mid-term  and  final 
progress  reports  that  describe  progress 
on  meeting  the  goals  and  objectives  of 
the  program,  including  enviroiunental 
indicators,  will  be  published  in  2006 
and  201 2  respectively. 

VL  Public  Input  and  Participation 
During  the  Comment  Period 

EPA,  SEMARNAT,  and  the  U.S.  and 
Mexican  border  states  are  seeking  input 
from  border  stakeholders  and  other 


interested  parties  about  the  proposed 
Border  2012  program.  We  invite  public 
comments  related  to  all  aspects  of  the 
proposed  Border  2012  plan,  and,  in 
particular,  we  are  interested  in 
comments  related  to  the  following 
topics: 

•  Once  established,  each  Regional 
Workgroup  will  develop  specific  plans 
and  projects  for  that  Region.  What  are 
the  most  important  enviroimiental 
issues  for  each  region?  Some  examples 
of  important  environmental  issues  are 
included  in  the  draft  document. 

•  Will  the  new  structure,  especially 
the  introduction  of  Regional 
Workgroups  and  Task  Forces,  help  focus 
on  the  key  environmental  issues  in  each 
region?  Are  there  improvements  that 
could  be  made  to  the  proposed  structure 
that  would  improve  decision-making? 

•  Will  the  Border  2012  plan  provide 
adequate  input  fi'om  border  stakeholders 
to  state  and  federal  decision-makers? 
Are  there  ways  to  improve  the 

-workgroup  process  to  insure  that 
stakeholders'  concerns  are  heard? 

A  number  of  opportunities  for  the 
public  to  comment  on  the  draft 
document  are  provided  as  follows: 

A.  EPA  U.S.-Mexico  Border  Web  Site 

Individuals  can  submit  comments 
directly  by  filling  out  the  public 
-comment  form  at:  http://www.epa.gov/ 
usmexicoborder/ 

B.  Public  Meetings 

A  number  of  public  meetings  will  be 
held  in  October  and  November  in  the 
following  cities:  Deming,  New  Mexico; 
Las  Cruces,  New  Mexico;  Alpine,  Texas; 
Imperial  County,  California  Yuma/San 
Luis,  Arizona;  Sells,  Arizona;  Douglas, 
Arizona.  In  addition,  bi-national 
meetings  will  be  held  in  San  Diego, 
California/Tijuana,  Baja  California; 
Nogales,  Arizona/Nogales,Sonora;  El 
Paso,  Texas/Ciudad  Juarez,  Chihuahual 
Del  Rio,  Texas/Ciudad  Acuiia,  Coahuila; 
Laredo,  Texas/Nuevo  Laredo, 
Tamaulipas;  Brownsville,  Texas/ 
Matamoros,Tamaulipas.  For  meeting 
locations  and  times,  please  check  the 
EPA  U.S.-Mexico  Border  website  or 
contact  the  EPA  Border  Offices.  Public 
comment  will  be  accepted  at  these 
meetings. 

C.  Interested  parties  can  also  mail  or 
fax  comments  to  the  EPA  Border  Offices 
at  the  addresses  and  fax  numbers  listed 
above. 

D.  On-Line  Dialogue 

The  Udall  Center  for  Studies  in  Public 
Policy  will  be  hosting  an  on-line 
dialogue  on  the  BECCNet  Listserve    ^ 
during  the  comment  period  for 
interested  parties  to  exchange  ideas 
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about  the  draft  plan.  The  purpose  of  this 
dialogue  is  not  to  submit  public 
comment,  but  rather  to  provide  a  forum 
for  discussion  of  the  draft  document.  To 
participate  in  or  to  monitor  this 
dialogue,  one  must  subscribe  to  the 
BECCNet  Listserve.  The  instructions  for 
subscribing  to  the  BECCNet  can  be 
found  on  the  Udall  Center  Web  site  at: 
http://udallcenter.arizona.edu/listservs/ 
beccnet.html 

Vn.  EPA's  Relationship  With  U.S. 
Border  Tribes  in  Border  2012 

EPA  will  continue  to  honor  its  unique 
trust  relationship  with  U.S.  Indian  tribes 
and  enforce  its  "Policy  for  the 
Administration  of  Environmental 
Program  on  Indian  Reservations"  within 
the  Border  2012  U.S.-Mexico  program. 
EPA  recognizes  that  U.S.  trib^ 
governments  are  sovereign  and  are  the 
primary  parties  for  setting  standards, 
making  environmental  policy  decisions, 
and  managing  environmental  programs 
on  Indian  reservations. 

Within  the  Border  2012  Program,  EPA 
will  comply  with  Executive  Order 
13175,  "Consultation  and  Coordination 
with  Indian  Tribal  Governments"  and 
work  with  tribes  when  formulating  and 
implementing  policies  or  taking  other 
actions  that  have  a  substantial  direct 
effect  on  any  Indian  tribe. 

EPA  is  working  with  U.S.  border 
tribes  to  develop  mechanisms  to  ensure 
full  participation  of  U.S.  border  tribes  in 
the  Border  2012  Program. 

Dated:  September  18.  2002. 
Joan  Fidler, 

Director  Office  of  Western  Hemisphere  and 
Bilateral  Affairs.  Office  of  International 
Affairs. 

[FR  Doc.  02-24230  Filed  9-23-02;  8:45  am) 
BUUNG  CODE  6S6»-60-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Infonnation 
Colloctk>n(8)  Being  Reviewed  by  the 
Federal  Communicatione  Commiseion 
for  Extension  Under  Delegated 
Auttiortty  5  CFR 1320  Auttiority, 
Comments  Requested 

September  16,  2002. 

summary:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection{s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  infonnation  unless  it 


displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  nimiber. 
Conunents  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Persons  wishing  to  comment  on 
this  information  collection  should 
submit  comments  on  or  before 
November  25,  2002. 
ADDRESSES:  Direct  all  conunents  to  Les 
Smith,  Federal  Communications 
Commissions,  Room  1-A804,  445  12th 
Sti-eet,  SW.,  Washington,  DC  20554.  or 
via  the  Internet  to  lesmith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  202-418-0217  or  via  the 
Internet  at  lesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATION:  OMB 
Control  Number:  3060-0219. 

Title:  Section  90.49(a)(2)(xi), 
Communications  Standby  Facilities 
"Special  Eligibility  Showing". 
Form  Number:  N/A. 
Type  of  Review:  Extension  of  existing 
collection. 

Respondents:  Business  or  other  for- 
profit  entities. 
Number  of  Respondents:  200. 
Estimated  Time  per  Response:  0.75 
hours. 

Total  Armual  Burden:  150  hours. 
Total  Annual  Cost:  None. 
Needs  and  Uses:  47  CFR  section 
90.49(a)(2)(xi)  requires  each 
communications  common  carrier  that 
operates  communications  circuits  that 
normally  carry  essential 
communications  is  eligible  to  apply  for 
standby  radio  facility  authorization  only 
for  transmissions  during  periods  when 
normal  circuits  are  inoperable  due  to 
special  circumstances.  The  initial 
application  for  authorization  must 
include  a  statement  describing  the 
desired  radio  communications  facilities, 
the  proposed  operating  method,  a 
description  of  the  normal  messages,  and 
an  explanation  of  how  their  disruption 
will  endanger  life  or  public  property. 
OMB  Control:  3060-0251. 


Title:  Section  74.833,  Temporary 
Authorizations. 
Form  Number:  N/A. 
Type  of  Review:  Extension  of  a 
currenUy  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities. 
Number  of  Respondents:  6.  , 

Estimated  Time  per  Response:  2 
hours. 

Frequency  of  Response:  On  occasion 
reporting  requirements. 

Total  Annual  Burden:  12  hours. 
Total  Annual  Cost:  None. 
Needs  and  Uses:  47  CFR  section 
74.833  requires  that  requests  for  special 
temporary  authorization  be  made  by 
informal  applications  for  low  poweV 
auxiliary  station  operations,  which 
cannot  be  conducted  in  accordance  with 
section  74.24  of  the  FCC's  rules,  and  for 
operations  of  a  temporary  nature. 
Section  74.24  states  that  classes  of 
broadcast  auxiliary  stations  may  be 
operated  on  a  short-term  basis  under  the 
authority  conveyed  by  a  part  73  licensee 
without  prior  authorization  from  the 
FCC,  subject  to  certain  conditions.  The 
FCC  staff'  will  use  these  data  to  insure 
that  the  temporary  operation  of  a  low 
power  auxiliary  station  does  not  cause 
interference  to  other  existing  stations 
and  to  assure  compliance  with  current 
FCC  rules  and  regulations. 
OMB  Control  Number:  3060-0435. 
Title:  Section  80.361  Frequencies  for 
Narrow-Band  Direct-Printing  (NB-DP) 
and  Data  Transmissions. 
Form  Number:  N/A. 
Type  of  Review:  Extension  of  existing 
collection. 

Respondents:  Business  or  other  for- 
profit  entities;  and  Individuals  or 
households. 
Number  of  Respondents:  2. 
Estimated  Time  per  Response:  2 
hours. 

Total  Annual  Burden:  4  hours. 
Total  Annual  Cost:  None. 
Needs  and  Uses:  Under  47  CFR 
section  80.361,  public  coast  station 
applicants  must  submit  a  "showing  of 
need"  to  obtain  new  or  additional 
narrow-band  direct-printing  (NB-DP) 
frequencies.  Applicants  for  new  or 
additional  NB-DP  ftequencies  must  also 
show  the  service  schedule  for  each 
currently  licensed  or  proposed  series  of 
NB-DP  frequencies.  The  need  for 
additional  frequencies  is  based  on 
showing  a  minimum  40%  usage  of 
existing  NB-DP  frequencies.  The  FCC 
uses  this  information  to  determine 
whether  to  grant  a  public  coast  station's 
application  for  a  NB-DP  frequency  and 
if  these  frequencies  are  being  hoarded  or 
under  utilitzed. 
OMB  Control  Number:  3060-0543. 
Title:  Section  21.913,  Signal  Booster 
Stations. 
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Form  Number:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  250. 

Estimated  Time  per  Response:  0.5  to 
2.5  hours. 

Frequency  of  Response:  On  occasion 
reporting  requirements. 

Total  Annual  Burden:  125. 

Total  Annual  Cost:  $90,000. 

Needs  and  Uses:  47  CFR  section 
21.913(e)  requires  each  applicant  for  an 
MDS  signal  booster  station  to  obtain 
written  permission  from  the  licensee  of 
each  MDS.  ITFS,  and  OFS  station  whose 
signal  is  retransmitted.  Section 
21.913(g)  permits  an  MDS  or  ITFS 
licensee  to  install  and  conunence 
operation  of  low  power  signal  booster 
stations  without  a  formal  application, 
but  the  licensees  must  submit  a 
certification  within  48  hours  of 
installation  of  the  booster  station  to 
demonstrate  compliance  with  the 
various  components  of  sections 
21.913(g).  The  written  consent 
statements  under  section  21.913(e)  are 
attached  to  the  FCC  Form  304  to  verify 
that  the  applicant  has  permission  to 
retransmit  the  signal  of  other  licensees' 
stations,  and  under  section  21.913(g)  to 
note  that  the  applicant  has  compiled 
with  guidelines  of  the  certification 
process  and  that  the  booster  will  not 
cause  harmful  interference. 

OMB  Control  Number:306O-O663. 

Title:  Section  21.934,  Assignment  or 
Transfer  of  Control  of  BTA 
Auth^zation. 

J^orm  Number:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities. 

Number  of  Respondents:  50. 

Estimated  Time  Per  Response:  1  hour. 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Total  Annual  Burden:  50  hours. 

Total  Annual  Cost:  None. 

Needs  and  Uses:  47  CFR  Section 
21.934  reqxiires  a  Basic  Trading  Area 
(BTA)  authorization  holder  to  file  a 
statement  that  its  authorization  was 
obtained  through  competitive  bidding, 
when  seeking  approval  for  a  transfer  of 
control  or  assignment  of  the 
authorization  within  three  years  of 
receiving  the  authorization  through 
competitive  bidding  procedures.  Along 
with  this  statement,  the  applicant  must 
also  file  copies  of  documents  containing 
information  on  the  amount  of 
consideration.  The  FCC  staff  use  this 
information  to  determine  whether  there 
has  been  unjust  enrichment  to  the 
person  selling  the  station. 


Federal  Communications  Commission. 
Marlene  H.  Dortch, 

Secretary. 

[FR  Doc.  02-24210  Filed  9-23-02:  8:45  am] 

BILLING  CODE  S712-01-P 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisition  of  Shares  of  Bank  or  Bank 
Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  181 7(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  October 
8,  2002. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Sue  Costello,  Vice  President)  1000 
Peachtree  Street,  N.E.,  Atlanta,  Georgia 
30309-4470: 

1.  Emile  Joseph  Barms,  St. 
Martinville,  Louisiana;  to  acquire 
additional  voting  shares  of  St.  Martin 
Bancshares,  Inc.,  St.  Martinville, 
Louisiana,  and  thereby  indirectly 
acquire  additional  voting  shares  of  St. 
Martin  Bank  &  Trust  Company,  St. 
Martinville,  Louisiana. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  18,  2002. 
Jennifer  J.  Johnson, 
Secretary  of  the  Board. 
[FR  Doc.  02-24161  Filed  9-23-02;  8:45  am] 

BILUNG  CODE  621IMI1-S 


GENERAL  SERVICES 
ADMINISTRATION 

Office  of  Management  Services; 
Cancellation  of  a  Optional  Form  by  the 
Department  of  Defense 

agency:  General  Services 
Administration. 
ACTION:  Notice. 

summary:  The  Department  of  Defense 
cancelled  the  following  Optional  Form 
because  of  low  usage: 

OF  73,  Method  50  Package  Label 
(Small) 


DATES:  Efiiective  September  24,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Barbara  Williams,  General  Services 
Administration,  (202)  501-0581. 

Dated:  September  16,  2002. 
Barbara  M.  Williams, 

Deputy  Standard  and  Optional  Forms 

Management  Officer,  General  Services 

Administration. 

(FR  Doc.  02-24174  Filed  9-23-02;  8:45  am] 

BILUNG  CODE  6S20-34-M 


GENERAL  SERVICES 
ADMINISTRATION 

Office  of  Management  Services; 
Cancellation  of  an  Optional  Form  by 
the  Department  of  State 

AGENCY:  General  Services 
Administration. 
ACTION:  Notice. 

SUMMARY:  The  Department  of  State  is 
cancelling  the  following  Optional  Form 
because  of  low  demand  in  the  Federal 
Supply  Service:  OF  127,  Receiving  and 
Inspection  Report. 

This  form  will  be  converted  to  a  State 
Department  form.  You  can  request 
copies  of  the  new  form  from: 
Department  of  State,  A/RPS/DIR,  18th 
and  G  Streets,  NW.,  Suite  2400, 
Washington,  DC  20522-2201. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Charles  Cunningham,  Department  of 
State,  202-312-9605. 
DATES:  Effective  September  24,  2002. 

Dated:  September  10,  2002. 
Barbara  M.  Williams, 
Deputy  Standard  and  Optional  Forms 
Management  Officer.  General  Services 
Administration. 

[FR  Doc.  02-24175  Filed  9-23-02;  8:45  am] 
BNJJNG  CODE  6620-34-11 


GENERAL  SERVICES 
ADMINISTRATION 

Record  of  Decision  (ROD) 

AGENCY:  General  Services 
Administration. 

ACTION:  Notice. 

SUMMARY:  The  General  Services 
Administration  (GSA),  Public  Buildings 
Service,  Portfolio  Management  (9PT), 
has  prepared  a  Record  of  Decision  for 
the  development  of  a  new  U.S. 
Courthouse  in  Los  Angeles,  CA. 

The  purpose  of  the  proposed  action  is 
to  meet  the  U.S.  Courts'  expansion  need, 
and  consolidate  the  U.S.  Courts' 
operations  into  one  location  to  increase 
efficiency  and  seciirity. 
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FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Javad  Soltani,  Asset  Manager,  General 
Services  Administration,  Public 
Buildings  Service,  Portfolio 
Management,  at  (415)  522-3493. 
SUPPLEMENTARY  INFORMATION:  The 
Record  of  Decision  is  as  follows: 

Record  of  Decision 

The  United  States  General  Services 
Administration  (GSA)  has  published  a  Final 
Environmental  Impact  Statement  on  the 
following  project:  Los  Angeles  U.S. 
Courthouse,  Los  Angeles,  California. 

GSA  announces  its  decision  in  accordance 
with  the  National  Environmental  Policy  Act 
(NEPA),  40  CFR  parts  1500-1508  and  the 
Regulations  issued  by  the  Council  on 
Environmental  Quality,  November  29, 1978, 
to  construct  a  new  U.S.  Courthouse. 

I.  Purpose  and  Need  for  the  Proposed  Action 

Three  major  federal  buildings  are  located 
in  the  downtown  Los  Angeles  Civic  Center 
area — ^the  Federal  Building  at  300  North  Los 
Angeles  Street,  the  Edward  R.  Roybal  Federal 
Building  &  Courthouse  at  255  East  Temple 
Street,  and  the  historic  U.S.  Courthouse  at 
312  North  Spring  Street. 

The  existing  federal  buildings  in 
downtown  Los  Angeles  cannot  adequately 
house  the  U.S.  Courts  and  their  specialized 
requirements.  The  U.S.  Courts  and  courts- 
related  agencies  current  space  deficit  greatly 
impacts  their  daily  operations  and  the 
manner  in  which  the  judicial  system  is  able 
to  address  its  caseload.  This  has  created  a 
problem  in  achieving  their  mission  to  deliver 
justice  efficiently  and  expeditiously  in  a  safe 
and  timely  manner. 

The  "U.S.  Courts  (Los  Angeles)  Prospectus 
Development  Study"  (Kaplan  et  al.,  1998) 
estimated  that  given  projected  case-loads,  the 
U.S.  Courts  and  courts-related  agencies 
would  need  to  expemd  from  their  current 
occupancy  by  31  percent  in  10  years.  The 
existing  federal  buildings  in  downtown  Los 
Angeles  cannot  provide  this  space  and 
adequately  house  the  U.S.  Courts  and  their 
specialized  requirements. 

A  "Stand-Alone  Courthouse  Site 
Evaluation"  study  was  prepared  in  June  2000 
by  CH2M  HILL.  The  evaluation  concluded 
that  a  stand-alone  courthouse  was  the  only 
option  that  would  meet  the  long-term  needs 
of  the  U.S.  Courts.  None  of  the  existing 
federal  buildings  would  lend  themselves  to 
the  extensive  remodeling  that  is  required  by 
the  U.S.  Courts  and  court-related  agencies. 
Additionally,  the  surrounding  properties  are 
"  unsuitable  for  construction  of  a  new 
courthouse. 

Therefore,  the  purposes  for  the  proposed 
action  are:  (1)  meet  the  U.S.  Courts' 
expansion  need,  and  (2)  consolidate  the  U.S. 
Courts'  operations  into  one  location  to 
increase  efficiency  and  security. 

n.  Alternatives  Examined 

Prior  to  beginning  this  EIS  there  were 
several  studies  completed  to  analyze  the 
feasibility  of  several  alternative  methods  to 
meet  the  long-term  needs  of  the  U.S.  Courts 
in  Los  Angeles. 

The  "U.S.  Courts  Feasibility  Study  and 
Master  Plan:  Los  Angeles"  was  prepared  in 


1997  to  assist  GSA  in  determining  a  plan  to 
meet  the  long-term  needs  of  the  U.S.  Courts, 
Central  District  of  California,  in  downtown 
Los  Angeles.  Agency  requirements  for 
function,  operation,  and  adjacencies  were 
considered  as  part  of  the  process. 
Compliance  with  the  U.S.  Courts  Design 
Guide  was  determined  to  be  critical.  For 
operational  and  functional  reasons,  it  was 
determined  that  the  preferred  alternative 
must  include  all  U.S.  Cotuts  in  one  complex. 

A  "Companion  Courthouse  Site 
Evaluation'  was  prepared  in  May  2000  to 
document  the  site  development 
consequences  for  sites  being  considered  at 
the  time  by  the  GSA  for  a  new  companion 
courthouse.  A  companion  courthouse  would 
serve  as  an  extension  of  the  existing 
courthouse  facilities  in  downtown  Los 
Angeles  by  providing  supplemental  space. 
The  consequences  of  this  action  that  were 
considered  in  the  evaluation  included: 
conflicts  with  future  city  plans  for  the  sites, 
potential  for  site  contamination,  tunneling 
costs,  demolition  costs  and  utility  relocation, 
and  other  important  issues  determined 
through  scoping. 

Following  this  study,  it  was  determined 
that  a  companion  courthouse  could  not  meet 
all  of  the  criteria  for  the  project,  and  a  stand- 
alone building  was  the  only  option  to  meet 
the  long-term  requirements  of  the  U.S. 
Courts.  Finally,  a  "Stand-Alone  Courthouse 
Site  Evaluation"  study  was  prepared  in  June 
2000  to  document  the  site  development 
consequences  for  a  new  stand-alone 
courthouse. 

Based  on  the  previous  studies  and  scoping 
process,  the  following  alternatives  were 
analyzed  in  the  EIS: 

Site  A 

Site  A  encompasses  3.11  acres  of  the  city 
block  bounded  by  West  Temple  Street,  North 
Spring  Street,  West  First  Street,  and  North 
Broadway.  Currently,  Site  A  is  occupied  by 
a  parking  lot  and  vacant  area  where  a 
building  was  once  located.  A  mixture  of 
office  buildings  generally  characterizes  the 
area  surrounding  Site  A.  The  Los  Angeles 
County  Criminal  Courts  Buildings  is  located 
on  the  north  half  of  the  block.  To  the  east, 
across  North  Spring  Street,  is  the  landmark 
City  Hall  building.  To  the  south,  across  West 
First  Street,  is  the  historic  art  deco  Los 
Angeles  Times  Mirror  building.  West,  across 
North  Broadway,  are  the  Los  Angeles  County 
Law  Library,  Court  of  Flags,  and  Hall  of 
Records.  Site  A  is  currently  owned  by  Los 
Angeles  County  and  the  State  of  California 
and  has  a  zoning  designation  of  C-4 
Commercial. 

Site  B 

Site  B  is  comprised  of  a  full  city  block 
(3.75  acres)  bounded  by  West  First  Street, 
South  Broadway.  West  Second  Street,  and 
South  Hill  Street.  Currently.  Site  B  is 
occupied  by  the  |unipero  Serra  State  of 
California  Office  Building  and  an  adjacent 
parking  structure.  The  area  surrounding  Site 
B  is  generally  characterized  as  a  mixture  of 
office  buildings  and  privately  owned  parking 
lots.  To  the  north  of  Site  B,  across  West  First 
Street,  is  the  Los  Angeles  Coynty  Law 
Library.  To  the  east,  across  South  Broadway, 


is  the  historic  art  deco  Los  Angeles  Times 
Mirror  building.  To  the  south,  across  West 
Second  Street,  are  the  Kawada  Hotel  and  an 
office  building.  To  the  west,  across  South 
Hill  Street,  is  a  privately  owned  parking  lot. 
Site  B  is  currently  owned  by  the  State  of 
California  and  has  a  zoning  designation  of  C- 
4  Commercial. 

Site  C 

Site  C  consists  of  a  full  city  block  (3.3 
acres)  bounded  by  West  First  Street,  South 
Olive  Street,  West  Second  Street,  and  South 
Grand  Avenue.  Currently,  Site  C  is  occupied 
by  an  above  ground  parking  structure.  A 
mixture  of  public  and  private  buildings  and 
privately  owned  parking  lots  generally 
characterizes  the  area  surrounding  Site  C.  To 
the  north  of  the  site,  across  West  First  Street, 
is  the  Los  Angeles  County  Courthouse.  To  the 
east,  across  South  Olive  Street,  is  a  privately 
owned  parking  facility.  To  the  south,  across 
West  Second  Street,  are  the  Colbum  School 
of  Performing  Arts  and  a  privately  owned 
parking  lot.  To  the  west,  across  South  Grand 
Avenue,  is  the  future  site  of  the  Walt  Disney 
Concert  Hall  (under  construction). 

No  Action  Alternative 

Section  1502.14(d)  of  NEPA  requires  that  a 
No  Action  Alternative  be  examined  in  the 
EIS.  Under  this  alternative  the  U.S.  Courts 
and  federal  agencies  would  continue  to  be 
housed  in  the  Roybal  Federal  Buildings  & 
Courthouse  and  U.S.  Courthouse  312  North 
Spring.  The  Courts  and  court-related  agencies 
would  outgrow  their  existing  facilities  and 
not  be  able  to  expand.  Jhey  would  continue 
to  operate  under  growing  space  deficits  and 
caseload  quantities  would  continue  to 
Increase. 

Preferred  Alternative 

GSA  has  selected  Site  B  as  the  preferred 
site  for  the  new  Los  Angeles  U.S.  Courthouse. 
Site  B  best  meets  the  need  of  GSA  in 
providing  a  location  for  the  U.S.  Courthouse 
because  the  site  provides  the  area  that  can 
accommodate  the  structure  while  meeting  the 
security  requirements  of  the  U.S.  Courthouse 
facility.  In  addition.  Site  B  best  fits  the 
surrounding  uses  and  proximity  to  adjacent 
court-related  facilities  that  will  provide  for 
efficient  court  operations. 

Site  A  would  require  variances  for  floor 
area  ratio  and  height  restrictions  on  portions 
of  the  site  and  would  require  exceptions  to 
development  restrictions  related  to  the 
proposed  open  space  mall  associated  with 
the  Los  Angeles  Civic  Center  area. 

Site  C  would  require  rezoning  to 
accommodate  the  new  Los  Angeles  U.S. 
Courthouse.  The  presence  of  the  large-scale 
'  U.S.  Courthouse  would  have  a  negative 
impact  on  the  visual  aspects  associated  with 
the  Walt  Disney  Concert  Hall  on  the  adjacent 
block.  In  addition,  parking  at  this  location 
would  be  deficient  in  approximately  257 
parking  spaces  within  a  V<-mile  radius  based 
on  the  City  of  Los  Angeles  Parking  Code. 

Environmentally  Preferable  Alternative 

The  No  Action  Alternative  is  the 
environmentally  preferable  alternative, 
which  results  in  the  least  damage  to  the 
environment.  However,  it  does  not  meet  the 
primary  objective  of  meeting  the  projected" 
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needs  of  the  U.S.  Courts.  The  U.S.  Courts 
would  be  required  to  utilize  existing 
substandard  facilities  that  do  not  meet  U.S. 
Courts  Design  Guide. 

m.  Environmental  Consequences  and 
Mitigation  { 

The  following  discussion  presents  the    ' 
findings  and  mitigation  identified  in  the  EIS 
for  Site  B.  | 

Geology  and  Landfonn 

According  to  the  California  Department  of 
Conservation  Division  of  Mines  and  Geology 
Seismic  Hazard  Zones  Map  (March  25, 1999). 
Site  B  is  located  in  an  area  where  historic 
occurrence  of  liquefaction,  or  local 
geological,  geotechnical  and  groundwater 
conditions  indicate  a  potential  for  permanent 
ground  displacements.  Impacts  are 
significant  but  mitigatable. 

Mitigation.  Mitigation  for  liquefaction 
potential  is  required  in  the  building  design 
as  defined  in  Public  Resources  Code  Section 
2693(c).  A  comprehensive  geotechnical 
survey  of  the  site  has  been  performed. 
Construction  and  building  design  measures 
recommended  by  the  geotechnical  study  will 
be  incorporated  into  the  overall  design  of  the 
building. 

Hydrology 

Site  B  is  not  located  in  a  flood  zone 
according  to  FEMA  Flood  Insurance  Rate 
Maps.  The  site  is  located  within  La  Brea 
Subarea  sub-basin  of  the  Central 
Groundwater  Basin.  Groundwater  extends  to 
a  depth  of  at  least  1,600  feet  and  includes 
several  distinct  water  bearing  aquifers.  The 
depth  to  groundwater  is  estimated  to  be 
approximately  30  to  40  feet  below  the  ground 
surface.  Groundwater  flow  direction  is  to  the 
south  and  southeast.  According  to  the  Los 
Angeles  Hydrologic  Basin  Planning  Map  and 
the  Water  Quality  Control  Plan  for  the  Los 
Angeles  Basin,  all  aquifers  in  the  project  area 
are  designated  as  being  of  beneficial  use 
(LARWQCP,  1994). 

Short-term  impacts  to  hydrology  were 
found  to  be  significant,  but  mitigatable. 

Mitigation.  Construction  plans  will 
implement  erosion  and  sediment  control 
measures.  Grading  and  other  activities 
involving  soil  displacement  should,  to  the 
extent  feasible,  be  conducted  during  the  dry 
season,  May-October.  A  spill  control  and 
countermeasure  plan  will  be  prepared  to 
properly  address  any  spills  of  hazardous 
construction  materials. 

Vegetation  and  Wildlife 

There  have  been  no  recorded  occurrences 
of  threatened,  endangered,  or  sensitive 
plants,  animals,  or  natural  communities  in 
the  immediate  vicinity  Site  B.  Short-term  and 
long-term  impacts  to  vegetation  and  wildlife 
were  found  to  be  less  than  significant. 
Therefore,  no  mitigation  measures  are 
required. 

Mitigation.  None. 

Shadows 

On  the  summer  solstice,  lune  21,  the 
shadows  cast  by  the  proposed  U.S. 
courthouse  are  smallest,  and  at  noon  and 
3:00  PM  only  the  streets  and  sidewalk  areas 
adjacent  to  the  proposed  structure  are 


impacted.  At  9:00  AM  the  shadow  from  the 
proposed  structure  extends  to  the  east  and 
impacts  small  portions  of  the  Kawada  Hotel. 

At  the  vernal  and  autumnal  equinoxes 
(March  21  and  September  21),  the  shadows 
cast  by  the  proposed  U.S.  courthouse  are 
longer  than  those  at  the  summer  solstice.  In 
addition  to  the  sidewalks,  parking  areas,  and 
streets  being  shaded  in  the  immediate 
vicinity  of  the  proposed  courthouse,  the  open 
parking  lot  to  the  west  of  Site  B  will  be 
significantly  shaded.  At  3:00  PM,  most  of  the 
Los  Angeles  County  Law  Library  to  the  north 
of  Site  B  will  be  shaded. 

The  shadows  on  the  winter  solstice 
(December  21)  are  long  enough  to  block 
sunlight  at  several  neighboring  buildings.  At 
9:00  AM,  the  shadows  from  the  proposed 
building  extend  west  past  Grand  Avenue, 
almost  completely  shading  the  parking 
structure  on  Site  C.  At  noon  the  shadows 
extend  to  the  north  and  shade  a  small  part 
of  the  lower  floors  of  the  County  Courthouse 
and  the  surface  parking  lot  on  the  other  side 
of  Hill  Street.  At  3:00  PM,  the  shadows 
extend  northeast  covering  most  of  the  Los 
Angeles  County  Law  Library  and 
approximately  half  of  the  Court  of  Flags, 
open  spaces  within  the  Civic  Center  area. 
This  is  considered  an  adverse  affect  since  the 
cool  winter  temperatures  will  be  amplified 
with  the  shading. 

During  most  of  the  year  the  shading  from 
the  proposed  U.S.  courthouse  at  Site  B  does 
not  pose  a  significant  impact.  However,  the 
impact  to  open  space  areas  at  3:00  PM  on  the 
winter  solstice  is  adverse,  and  not 
mitigatable.  The  impact  is  significant. 

Mitigation.  None. 

Air  Quality 

Published  air  quality  monitoring  data 
indicated  ambient  levels  of  PMio  that  exceed 
the  State  ambient  air  standard  were  recorded 
at  one  of  the  monitoring  stations  located  near 
the  study  area.  The  PMm  emissions  are 
generated  by  mobile  source  exhaust,  fugitive 
dust  sources,  and  various  industrial  sources. 

The  study  area  is  in  a  commercial  zone 
surrounded  by  other  commercial  businesses. 
Most  of  the  air  pollution  in  this  area  is 
produced  by  vehicular  traffic.  The  air  quality 
in  the  Civic  Center  area  of  downtown  Los 
Angeles  may  be  affected  by  the  construction 
of  the  new  courthouse  by  contributing  to  the 
level  of  total  suspended  particulate  (TSP), 
PMiu.  and  ozone  in  the  ambient  air  measured 
on  a  24-hour  or  daily  average. 

Particulate  matter,  in  the  form  of  TSP  and 
PMio,  will  be  generated  in  the  construction 
process.  Ozone  may  be  generated  from  the 
photochemical  reaction  of  exhaust  gases  (CO 
and  VOCs)  in  the  atmosphere  from  mobile 
sources  used  during  construction  and 
vehicular  traffic.  Fugitive  particulate  matter 
emissions  will  be  generated  by  various 
construction  activities  such  as  earthmoving, 
excavation,  and  grading  operations.  CO  and 
VOC  emissions  will  also  be  generated  from 
the  exhaust  of  the  construction  vehicles. 
Other  organic  gaseous  emissions  may  be 
emitted  from  solvents,  adhesives,  non  water- 
based  paints,  some  insulation  materials,  and 
asphaltic  material.  These  emissions 
contribute  to  the  formation  of  ozone  in  the 
lower  atmosphere. 


Since  Los  Angeles  County  is  in  non- 
attainment  for  both  PMio  and  ozone,  and 
since  ambient  air  monitors  near  the  study 
area  have  recorded  elevated  levels  of  these 
pollutants,  control  measures  may  be  required 
to  minimize  air  pollution  generated  from 
construction  activities  and  building 
operations. 

This  project  is  expected  to  have  a 
significant  short-term  impact  on  the  regional 
air  quality  due  to  construction  activities. 
These  activities  are  expected  to  last  from  3- 
4  years,  and  could  elevate  levels  of  ozone  and 
PM  during  periods  of  peak  activity.  It  is 
expected  that  long-term,  non-construction 
related  air  quality  impacts  from  this  project 
could  also  be  significant  due  to  the  vehicle 
trip  generated  by  the  courthouse  employees, 
staff,  and  civil  servants. 

Construction  Impacts 

The  emissions  from  construction  activities 
are  primarily  from  demolition,  excavation, 
off-road  mobile  source  equipment,  and  on- 
road  motor  vehicles  (construction  worker 
trips).  The  mitigation  measures  listed  below 
are  intended  to  minimize  the  emissions 
associated  with  construction  activities. 
Construction  activities  to  build  the  new 
courthouse  would  be  subject  to  SCAQMD 
Rule  403,  which  requires  application  of  best 
available  control  measures  to  reduce  fugitive 
dust  emissions. 

Building  Operations  Impacts 

The  increase  in  2,000  gross  daily  vehicle 
trips  identified  in  the  trafiic  section  may 
result  in  potential  significant  impacts  to  air 
quality.  This  would  elevate  emission  levels 
and  contribute  to  increased  pollutant  levels 
in  the  project  area. 

SCAQMD  Rule  2202  is  designed  to  reduce 
mobile  source  emissions  from  employee 
commuting.  This  rule  provides  employers 
with  options  to  meet  an  emission  reduction 
target  for  their  worksite.  GSA  promotes  the 
Employee  Commute  Reduction  Program  and 
will  provide  a  mass  transit  subsidy  to  its 
employees  to  reduce  worker  trips  and  vehicle 
emissions.  This  program  reduces  vehicles 
trips  and  miles  traveled  by  implementing 
carpooling,  rideshare  programs,  public 
transportation  vouchers,  and  alternative         ^ 
transportation. 

Mitigation 

Construction-Related  Mitigation  Measures: 

1.  Restrict  construction  activities  that  affect 
traffic  flow  to  off-peak  hours 

2.  Route  construction  trips  to  avoid 
congested  streets 

3.  Provide  dedicated  turn  lanes  for 
movement  of  construction  equipment  on- 
and  off-site 

4.  Obtain  electrical  power  from  power 
poles  instead  of  electrical  generators 

5.  Use  "clean"  fuels  for  mobile 
construction  equipment  instead  of  diesel 

6.  Do  not  allow  trucks  to  idle  for  more  than 
two  minutes 

7.  Water  active  portions  of  construction 
site  daily 

8.  Apply  non-toxic  soil  stabilizers  to 
graded  areas  that  are  will  be  inactive  for  10 
days  or  more 
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9.  Suspend  excavation  and  grading  when 
wind  speeds  (as  instantaneous  gusts]  exceeds 
25  miles  per  hour 

10.  Earth  material  transported  off-site  will 
be  covered  or  trucks  will  maintain  at  least 
two  feet  of  freeboard 

11.  Paved  streets  adjacent  to  the 
construction  site  shall  be  swept  as  needed  to 
remove  dust  and  silt  that  may  have 
accumulated  as  a  result  of  construction 
activities 

12.  Curtail  all  construction  requiring  heavy 
equipment  during  second  stage  smog  alerts 

The  SCAQMD  identified  no  feasible 
mitigation  measures  that  could  be 
implemented  to  reduce  emissions  associated 
with  construction  worker  trips  to  and  from 
construction  sites.  Health  and  Safety  Code 
~§  40929  specifically  prohibits  air  districts  and 
other  public  agencies  from  requiring  an 
employee  trip  reduction  program  making 
such  mitigation  infeasible.  Furthermore,  the 
fact  that  most  construction  workers  would  be 
coming  from  different  parts  of  the  district 
makes  carpooling  impractical.  No  other 
feasible  measures  have  been  identified  to 
reduce  emissions  from  this  source. 

Building  Operations  Mitigation  Measures: 

1.  Provide  mass  transit  vouchers  to  all 
jurors  located  outside  of  the  metropolitan  Los 
Angeles  area. 

2.  Provide  mass  transit  information  and 
schedules  with  each  juror's  information 
packet. 

Noise 

Site  B  is  located  in  an  urban  environment, 
the  Civic  Center  area  of  downtown  Los 
Angeles.  The  majority  of  consistent  existing 
noise  levels  are  dominated  by  traffic  related 
sources.  The  noise  levels  vary  by  time  of  day. 
Daytime  noise  levels  are  predominantly 
louder  than  nighttime  noise  levels,  especially 
during  peak  morning  and  evening. traffic 
periods. 

There  would  be  a  minor  increase  in  traffic 
volumes  due  to  the  construction  of  a  new 
courthouse.  From  a  noise  perspective,  this 
traffic  increase  should  result  in  noise  levels 
less  than  3  dBA.  A  noise  increase  less  than 
3  dBA  is  not  perceptible  and  no  further 
studies  or  mitigation  is  recommended.  The 
impact  is  adverse,  but  minor. 

Mitigation.  None. 

Land  Use 

Site  B  covers  a  full  city  block  bounded  by 
West  First  Street,  South  Broadway,  West 
Second  Street,  and  South  Hill  Street. 
Currently,  the  Junipero  Serra  State  of 
California  Office  Building  and  an  adjacent 
parking  structure  occupy  Site  B. 

The  area  surrounding  Site  B  is  primarily  a 
mixture  of  office  buildings  and  privately- 
owned  parking  lots.  To  the  north  of  Site  B, 
across  West  First  Street,  is  the  Law  Library. 
To  the  east,  across  South  Broadway,  is  the 
historic  art  deco  Los  Angeles  Time  mirror'^ 
building.  To  the  south,  across  West  Second 
Street,  are  the  Kawada  Hotel  and  an  office 
building.  To  the  west,  across  South  Hill 
Street,  is  a  privately-owned  parking  lot. 

This  proposed  alternative  Site  B  is 
designated  as  Commercial  District  C-4.  Retail 
activity  is  usually  the  primary  focus  of  the 
Downtown  Center,  but  it  can  also 


accommodate  a  wide  range  of  uses,  including 
public  facilities  such  as  the  proposed 
courthouse  building. 

The  proposed  land  use  for  Site  B  is 
consistent  with  local  land  use  policies  and 
compatible  with  the  adjacent  existing  or 
proposed  land  use,  therefore  there  are  no 
adverse  impacts.  ; 

Mitigation.  None. 

Comntercial  Activity 

Employment  in  Los  Angeles  County  grew 
by  2.1  percent  in  1999  and  is  projected  to 
grow  in  2000  and  2001,  but  at  a  slightly 
slower  rate.  The  University  of  California  at 
Los  Angeles  (UCLA)  Anderson  forecast 
projects  Los  Angeles  County  employment 
growth  of  2  percent  in  2000  and  1.9  percent 
in  2001.  The  Los  Angeles  County  Economic 
Development  Corporation  forecasts  similar 
groMTth  (1999  Real  Estate  Planning  Guide, 
NAI,  Inc.  &  Landauer  Associates,  Inc.  1999). 

The  Framework  Element's  economic 
development  policies  are  designed  to 
facilitate  job  growth  by  emphasizing  that  Los 
Angeles  plays  a  proactive  role  in  the 
retention  and  attraction  of  businesses  in 
order  to  have  a  sufficient  job  base  to  maintain 
and  enhance  the  quality  of  life.  Two  such 
policies  include  the  concentration  of 
commercial  and  office  development  in 
centers,  corridors,  and  in  proximity  to  transit 
stations  and  retain  the  City's  employment 
base  and  an  ongoing  assessment  of  their 
specific  land  use  requirements  (General  Plan 
of  the  City  of  Los  Angeles,  Framework 
Element.  )anuary  26,  2000). 

Economic  development  and  job 
opportunities  in  the  downtown  area  are  a  key 
component  to  the  City's  General  Plan. 
Construction  of  the  proposed  U.S. 
Courthouse  at  Site  B  would  create  new  short- 
term  and  long-term  employment  in  the  area, 
thus  increasing  the  aggregate  level  of 
disposable  income.  It  would  also  create  a 
stronger  municipal  tax  base. 

Per  Southern  California  Association  of 
Governments,  the  proposed  project  will 
result  in  a  total  direct,  indirect  and  induced 
employment  impact  of  nearly  7,000  jobs 
(1,391  jobs  per  year)  over  the  five-year 
construction  period.  A  total  of  3.304  jobs 
would  be  in  the  construction  sector  with  the 
other  jobs  coming  from  indirect  purchases  of 
goods  and  materials  and  induced  spending 
from  the  wages  paid  to  workers.  The  total 
impact  on  output  from  the  project  is  $715 
million  (1997  dollars)  or  $143  million 
annually.  The  project  would  have  a  total 
impact  on  value  added  of  $397  million  or  $79 
million  (1997  dollars)  annually  over  the  five- 
year  construction  period.  The  impact  is 
beneficial. 

Mitigation.  None. 

Real  Estate  S- Socioeconomics 

Upon  completion  of  the  new  courthouse 
facility,  consolidation  of  the  federal  agencies 
currently  located  in  other  buildings 
throughout  the  city  will  be  used  to  backfill 
the  existing  facilities,  thus  providing  an 
increase  in  the  supply  of  rental  office  space 
throughout  the  city. 

The  implementation  of  the  proposed 
project  at  Site  B  would  not  displace  existing 
housing  or  retail/commercial  tenants.  The 


addition  of  employees  and  visitors  to  the  area 
may  provide  additional  opportunities  to 
businesses  in  the  area.  The  impact  is 
beneficial. 
Mitigation.  None. 

Demographics 

Historically,  the  Central  City  has  attracted 
only  a  small  residential  population. 
Currently,  land-use  policies  are  encouraging 
residential  development  in  the  city.  The  total 
housing  stock  of  Central  City  has  increased 
by  over  800  units  since  1996.  The  City  will 
continue  to  offer  opportunities  for  higher 
density  residential  development  specifically 
in  the  Bunker  Hill,  Spring  Street  and  South 
Park  areas  world  (Annual  Report  on  Growth 
and  Infrastructure,  Third  Edition,  1999). 

Economic  development  and  job 
opportunities  in  the  downtown  area  are  a  key 
component  of  the  City's  General  Plan. 
Construction  of  the  proposed  U.S. 
Courthouse  at  Site  B  would  create  new  short- 
term  and  long-term  employment  in  the  area, 
and  may  indirectly  increase  local  population 
and  a  need  for  affordable  housing. 
Employment  and  income  would  have  both 
direct  and  indirect  benefits  for  the  area 
economy.  Construction  of  the  proposed  U.S. 
Courthouse  at  Site  B  would  result  in  overall 
beneficial  impacts  on  the  local  economy. 

Mitigation.  None. 

Archaeological  Resources 

The  lunipero  Serra  State  Office  building 
and  associated  parking  garage  occupies  the 
majority  of  this  block.  The  only  open  space 
is  on  the  southern  one-third  of  the  block. 
This  area  could  not  be  surveyed  because  it 
is  currently  covered  with  asphalt.  No 
archaeological  resources  were  previously 
recovered  within  Site  B.  While 
archaeological  sensitivity  is  not  considered 
high  for  this  site,  there  is  the  potential  for 
small  areas  of  undisturbed  soil  to  yield  either 
historic  or  prehistoric  features.  This  impact 
has  the  potential  to  be  significant,  but 
mitigatable. 

Mitigation.  An  archaeological  and  Native 
American  monitor  should  be  present  during 
construction  excavation.  If  any  cultural 
resources  are  found,  work  should  be  halted 
in  the  area  immediately  until  the  resource 
can  be  assessed  and  treatment  is  determined 
through  consultation  under  Section  106  of 
the  NHPA.  Depending  on  the  resource(8)  that 
are  discovered,  the  impact  may  be 
significant. 

If  human  remains  are  unearthed  during 
construction,  all  activity  must  stop  and'a 
mitigation  plan  prepared  to  protect  the 
remains.  Additionally,  the  GSA  Historic 
Official  must  immediately  notify  the  State 
Historic  Preservation  Office  (SHPO)  by 
telephone,  followed  with  written 
notification.  The  Native  American  tribe 
culturally  affiliated  with  the  geographic  area 
must  also  be  contacted  by  telephone  and 
written  correspondence.  Activity  at  the  site 
may  resume  thirty  days  after  certification 
issued  by  the  GSA  Historic  Official.  This 
certification  is  contingent  upon  agreement 
between  the  GSA  and  the  Native  American 
Tribe  fpr  recovery  of  the  remains. 
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Historic  Ftesources 

Site  B  exhibited  a  residential  look  in  the 
early  period.  The  1888  Sanbom  map 
recorded  mostly  single  story  dwellings  and 
stores  on  the  block.  There  were  a  number  of 
changes  by  1906.  A  two-story  Police  station 
and  three-story  jail  sat  on  the  northwest 
portion  of  the  site.  Several  multi-story 
structures  stood  on  the  southern  portion  of 
the  block,  including  the  California  Hotel,  the 
Mason  Opera  House,  and  the  Union  League 
Club. 

The  block  changed  little  over  the  next  40 
years,  but  in  the  early  1960s,  most  of  the 
northern  portion  of  the  block  was  cleared  to 
make  way  for  the  Junipero  Serra  State  Office 
Building.  This  L-shaped  multi-story  building 
was  accompanied  by  a  multi-level  parking 
structure  and  together;  they  occupy  the 
northern  two-thirds  of  the  block.  The  few 
storefronts  that  remained  on  the  southern 
portion  of  the  block  were  gone  by  1970, 
replaced  by  a  paved  parking  lot.  The  block 
looks  much  the  same  today  as  it  did  in  1970. 

The  area  surrounding  the  block  currently 
consists  of  the  Los  Angeles  Times  Building 
to  the  east,  the  Los  Angeles  Law  Library  to 
the  north,  four  buildings  to  the  south 
(including  the  Kawada  Hotel  and  the  Los 
Angles  Law  Center),  and  empty  lots  to  the 
west. 

On-Site  Historic  Resources 

One  boilding  is  situated  on  Site  B,  the 
Junipero  Serra  State  Office  Building. 
Although  this  structure  is  less  than  50  years 
old,  it  was  found  potentially  eligible  based 
on  its  association  with  well-known 
architects,  J.E.  Stanton  and  William 
Stockwell.  These  architects  also  took  part  in 
designing  several  other  public  buildings  in 
downtown  Los  Angeles  and  at  the  University 
of  California  at  Los  Angeles  and  the 
University  of  Southern  California  campuses. 

Adjacent  Historic  Resources 

Site  B  is  bordered  by  several  structures, 
which  were  examined  for  this  study.  Three 
buildings  border  the  southern  side  of  Site  B. 
None  of  these  buildings  are  considered 
eligible  due  to  the  fact  that  they  are  not 
associated  with  persons  or  events  significant 
in  history,  do  not  represent  an  unusual 
architectural  style,  are  not  outstanding 
examples  of  their  architectiual  style,  or  have 
lost  integrity  through  alterations.  Two 
buildings  border  the  site  and  are  considered 
eligible.  One  building  adjacent  to  Site  B  was 
previously  determined  eligible  for  listing  in 
the  NRHP,  and  one  other  building  is 
potentially  eligible. 

Neither  of  these  buildings  will  be  directly 
affectell  by  the  project,  but  potential  indirect 
impacts  must  be  considered.  If  these 
buildings  retained  their  historical  setting, 
construction  of  a  new  buildings  could  affect 
the  setting.  However,  the  historical  setting  of 
these  buildings  has  not  remained  intact, 
since  several  building  surrounding  them  are 
both  newer  and  older  than  the  structures  in 
question.  Construction  of  a  new  building 
adjacent  to  these  buildings  would  not  have 
an  affect  and  no  mitigation  is  necessary. 

The  Junipero  Serra  State  Office  Building  is 
located  on  Site  B.  This  building  will  be 
directly  affected,  as  it  will  need  to  be 
demolished.  Documentation  and 


supplemental  information  were  provided  to 
the  California  Office  of  Historic  Preservation. 
After  reviewing  that  information,  the  State 
Historic  Preservation  Officer  has  determined 
that  the  Junipero  Serra  Office  Building  is  not 
eligible  for  inclusion  into  the  NRHP. 
Mitigation.  None. 

Electricity 

Existing  electrical  facilities  consist  of 
underground  lines  located  along  West  First 
Street,  South  Broadway,  West  Second  Street, 
and  South  Hill  Street.  The  LADWP  will 
supply  power  to  this  site  through  one  of 
these  underground  lines. 

Project  implementation  at  Site  B  would 
result  in  the  introduction  of  a  federal 
courthouse  with  approximately  1,200,000 
gross  square  feet  (GSF),  which  in  turn  will 
increase  the  electrical  demand  onsite.  The 
specific  design  is  not  available  for  the 
proposed  courthouse;  therefore,  exact 
electrical  demands  could  not  be  determined. 

Construction  of  the  proposed  courthouse 
may  require  expansion  of  the  substation 
serving  the  site.  This  expansion  may  cause 
some  short-term  service  interruptions  in  the 
vicinity  of  the  new  courthouse.  However,  any 
interruption  in  service  would  be  temporary 
and  considered  less  than  significant. 

The  project  design  should  also  be  in 
accordance  with  applicable  electrical  codes, 
including  the  National  Fire  Protection 
Association  Code,  the  National  Electric  Code, 
as  well  as  City  and  County  electrical  codes. 
To  maximize  energy  conservation,  it  is 
recommended  that  energy  saving  equipment 
be  installed  as  stated  in  the  energy 
conservation  regulations  contained  in  Title 
24  of  the  California  Code. 

Impacts  associated  with  providing 
electricity  for  the  proposed  alternative  are 
considered  to  be  less  than  significant. 

Mitigation.  None. 

Natural  Gas 

Site  B  is  serviced  by  underground  high- 
pressure  natural  gas  lines  from  both 
Broadway  and  2nd  Streets. 

Project  implementation  at  Site  B  would 
result  in  the  introduction  of  a  Federal 
Courthouse  with  approximately  1,200,000 
gross  square  feet  (GSF),  thereby  increasing 
natural  gas  demand  onsite.  Although  natural 
gas  consumption  required  by  the  proposed 
Courthouse  has  not  been  determined, 
demand  would  primarily  be  associated  with 
heating  of  the  facility. 

It  is  not  anticipated  that  the  additional 
natural  gas  demands  for  the  proposed  project 
would  adversely  affect  natural  gas  service  in 
the  project  are.  Therefore,  impacts  to  natural 
gas  associated  with  project  implementation 
would  be  less  than  significant. 

Mitigation.  None. 

Solid  Waste 

Site  B  is  occupied  by  the  State  of  California 
Office  Building  and  an  adjacent  parking 
structure  that  will  require  removal  of  the 
structure,  thus  creating  a  larger  increase  in 
solid  waster  than  would  occur  at  the 
proposed  Sites  A  and  C.  Special  demolition 
and  solid  waste  removal  will  be  the 
responsibility  of  a  contractor  selected  to 
perform  the  demolition  and  hauling  of  the 
materials  to  the  City  landfill. 


Project  implementation  at  Site  B  would 
result  in  the  introduction  of  a  Federal 
Courthouse  land  use  with  approximately 
1,200,000  gross  square  feet  (GSF),  thereby 
increasing  the  solid  waste  generation  onsite. 

Solid  waste  generated  at  the  proposed  Site 
B  would  increase  with  the  construction  of  a 
new  courthouse.  The  overall  amount  of  solid 
waste  collected  in  the  downtown  area  would 
not  significantly  increase,  nor  will  it 
significantly  impact  the  overall  capacity  of  a 
landfill.  There  is  an  impact,  but  it  is  not 
significant. 

Mitigation.  GSA  will  implement  a  solid 
waste  management  program  at  the  new 
courthouse. 

Water  Supply 

The  State  of  California  Office  Building  is 
serviced  from  1st  Street  by  a  twelve-inch 
water  main,  from  Hill  Street  with  a  twelve- 
inch  water  main  and  from  Broadway  with  an 
eight-inch  water  main. 

Service  to  the  site  would  have  to  be 
expanded,  and  would  involve  site  connection 
to  water  lines  located  in  the  streets 
surrounding  the  site.  Connection  would  be 
made  utilizing  standard  construction 
connection  procedures,  and  are  not  expected 
to  result  in  any  service  interruption. 

Project  implementation  at  the  site  would 
result  in  the  introduction  of  a  Federal 
Courthouse  land  use  with  approximately 
1,200,000  gross  square  feet  (GSF),  thereby 
increasing  the  water  demand  onsite.  The 
infrastructure  development  will  be  evaluated 
along  with  the  development  proposal. 
Although  it  appears  that  the  existing 
infrastructure  is  sufficient  to  serve  any  one  of 
the  alternatives,  an  infrastructure  capacity 
evaluation  will  determine  the  need  for  any 
necessary  system  enhancements.  Therefore, 
impacts  to  the  water  supply  are  considered 
to  be  less  than  significant. 

Mitigation.  None. 

Wastewater 

The  City  of  Los  Angeles  Public  Works 
Department  indicates  that  the  capacity  of  the 
existing  sewer  lines  located  at  Site  B  are 
sufficient  to  accommodate  existing  flows, 
however,  projected  flows  of  the  proposed 
courthouse  must  be  evaluated  during  design 
before  any  upgrades  to  the  sewer  lines  can  be 
determined.  There  is  an  impact,  but  it  is  not 
significant. 

Mitigation.  None. 

Police  Protection 

The  proposed  federal  courthouse  would 
not  significantly  increase  the  daytime 
population  of  the  downtown  area.  The 
existing  Roybal  Federal  Building  & 
Courthouse  and  the  U.S.  Courthouse  312 
North  Spring  will  be  backfilled  by  employees 
who  are  currently  housed  in  other  buildings 
throughout  the  region;  therefore,  the 
downtown  population  will  increase  by 
approximately  800  after  implementation  of 
the  proposed  project.  This  increase  should 
not  result  in  a  significant  level-of-service 
impact  to  the  LAPD. 

The  Federal  Protection  Services  (FPS)  has 
legal  jurisdiction  over  federal  buildings  and 
has  law  enforcement  officers  who  usually  are 
responsible  for  the  interior  of  the  building 
and  the  sidewalks  surrounding  the  structuire. 
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Usually  the  FPS  has  a  Memorandum  of 
Understanding  with  the  local  police  with  the 
FPS  and  shares  jurisdiction. 

There  will  be  a  temporary  need  for  security 
to  protect  against  theft  of  equipment, 
trespassing  and  vandalism  during 
construction.  Standards  security  measures 
during  construction  activities  include  the 
installation  of  chain-link  fencing  around  the 
perimeter  of  the  project  site,  and  securing  of 
all  construction  equipment  during  periods  of 
non-use. 

So  long  as  proper  safety  measures,  such  as 
well  lighted  and  secure  parking  areas,  are 
incorporated  into  the  design,  it  does  not 
appear  that  the  proposed  will  have  a  direct 
impact  on  the  LAPD's  current  police  staffing 
numbers  or  their  ability  to  provide  adequate 
police  protection. 

Impacts  associated  with  project 
implementation  at  this  site  are  considered  to 
be  less  than  significant. 

Mitigation.  None. 

Fire  Protection 

A  fire  flow  rate  of  12,000  gallons  per 
minute  is  required  for  the  Downtown  Area 
and  the  average  response  time  for  Fire 
Stations,  3,  4  and  9  within  the  Downtown 
Area  is  within  5  minutes  90%  of  the  time. 
With  three  fire  stations  possessing  adequate 
manpower  and  equipment  resources  within 
close  proximity  to  the  site,  the  consideration 
of  increased  personnel  and/or  equipment 
would  be  unnecessary  for  the 
implementation  of  this  project  at  Site  B. 
However,  the  potential  for  construction 
related  accidents  could  temporarily  increase 
the  utilization  of  these  resources.  A  fire 
inspector  is  required  to  be  onsite  from  the 
start  of  construction  through  final  sign-off  of 
the  shall  structure. 

Fire  flow  to  the  downtown  areas  is 
considered  to  be  adequate  to  serve  high-rise 
structures  located  in  the  Downtown  Area. 
However,  fire  flow  calculations  and  flow  test 
based  upon  final  site  design  would  be 
required  in  order  to  assure  adequate  fire  flow 
is  provided  to  the  proposed  project  site. 

The  proposed  courthouse  at  Site  B  should 
not  require  additional  fire  protection 
personnel  and  equipment;  therefore  impacts 
to  fire  protection  services  are  considered  less 
than  significant. 

Mitigation.  None. 

Traffic 

During  the  AM  peak  hour  signalized 
intersections  in  the  study  area  operate  at  LOS 
D  or  better.  With  the  exception  of  one 
unsignalized  intersection.  Grand  Avenue  at 
the  101  &  I-llO  ramps  (LOS  F),  all  of  the 
unsignalized  intersections  operate  at  Los  C  or 
better. 

During  the  PM  peak  hour,  all  of  the 
signalized  intersections  were  found  to 
operate  at  LOS  D  or  better.  With  the 
exception  of  one  unsignalized  interstation, 
Grand  Avenue  at  the  101  &  I-llO  ramps  (LOS 
F),  all  of  the  unsignalized  intersections 
operate  at  LOS  D  or  better. 

From  any  location  in  the  Civic  Center  area 
of  downtown  Los  Angeles,  public  transit  is 
located  within  one  block.  Generally,  during 
the  peak  periods  local  bus  lines  operate  on 
short  headways  ranging  from  3  to  15  minutes. 


The  express  bus  services  range  from  single 
trips  on  the  longer  distance  services  to 
between  5  and  15  minutes  on  most  other 
routes.  Regional  connectivity  to  sites  A,  B, 
and  C  is  also  provided  via  connections  with 
the  Metro  Red  and  Blue  Lines  as  well  as 
Metrolink.  Additional  public  transportation 
services  are  provided  by  taxicabs.  These 
services  are  available  at  Taxi  stands, 
generally  located  nearby  major  hotels  or  via 
radio  dispatch. 

With  the  project  in  place  four  intersections 
would  operate  at  LOS  E  during  the  morning 
peak  hour.  The  remaining  intersections 
would  operate  at  LOS  D  or  better.  Compared 
to  the  future  baseline  conditions  (without 

f)roject)  there  would  be  a  worsening  in  the 
evel  of  service  at  four  intersections.  Two 
intersections  would  go  from  LOS  B  to  LOS 
C.  Two  intersections  would  go  from  LOS  C 
to  LOS  D.  Four  intersections  would  be 
significantly  impacted  based  on  the  City  of 
Los  Angeles  Criteria.  Three  of  these 
intersections  would  operate  at  LOS  D  or 
better.  The  forth.  Olive  Street  at  1st  Street, 
would  (continue  to)  operate  at  LOS  E. 

At  the  unsignalized  intersections,  one  of 
the  intersections  would  continue  to  operate 
at  LOS  F. 

At  the  signalized  intersections  during  the 
PM  peak  hour,  two  intersections  would 
operate  at  LOS  E  and  one  at  LOS  F.  The 
remaining  intersections  would  operate  at 
LOS  D  or  better.  Compared  to  the  future 
baseline  conditions  (without  project)  there 
would  be  a  worsening  in  the  level  of  service 
at  four  intersections.  Three  would  go  from 
LOS  B  to  LOS  C.  One  intersection  would  go 
from  LOS  D  to  LOS  E.  Three  intersections 
would  be  significantly  impacted  based  on  the 
City  of  Los  Angeles  Criteria.  Two  of  these 
intersections  would  operate  at  LOS  D  or 
better.  One  intersection.  Main  Street  at 
Temple  Street,  would  deteriorate  from  LOS  D 
to  LOS  E. 

At  the  unsignalized  intersections,  one  of 
the  intersections  would  continue  to  operate 
at  LOS  F. 

In  simfi,  during  the  morning  peak  hour,  four 
intersections  would  be  significantly 
impacted.  During  the  evening  peak  hour, 
three  intersections  would  be  impacted.  The 
impact  is  significant. 

Mitigation.  As  noted  in  the  traffic  analysis, 
during  the  morning  peak  hour,  four 
intersections  would  be  significantly 
impacted.  During  the  evening  peak  hour, 
three  intersections  would  be  impacted. 

All  but  two  of  the  intersections  would 
operate  at  LOS  of  D  or  better.  During  the 
morning  peak  hour  the  intersection  of  Olive 
Street  at  1st  Street  would  operate  at  LOS  E 
with  the  addition  of  project  related  traffic. 
This  impact  can  be  mitigated  as  follows: 

•  Restripe  the  westbound  approach  to 
accommodate  a  second  westbound  left  turn 
lane.     . 

•  Construct  a  new  traffic  signal  to  provide 
protected  left  turn  phasing  for  eastbound  and 
westbound  traffic. 

The  implementation  of  these  measures 
would  improve  the  LOS  to  D. 

During  the  evening  peak  hour  the 
intersection  of  Main  Street/Temple  Street 
would  operate  at  LOS  E  with  the  addition  of 
project  related  traffic.  No  feasible  mitigation 
measures  could  be  identified. 


Parking 

A  parking  analysis  was  conducted  for  the 
project  site.  The  quarter-mile  walking 
distance  used  in  the  analysis  extends  from 
just  north  of  Temple  Street  in  the  north, 
almost  to  Los  Angeles  Street  to  the  east, 
between  3rd  and  4th  Streets  to  the  south,  and 
almost  to  Hope  Street  to  the  west.  There  are 
8,710  parking  spaces  in  this  walking  zone.  Of 
these.  89  percent  of  these  are  generally 
occupied  resulting  in  about  997  available 
spaces. 

The  total  code  requirement  for  parking  is 
763  spaces.  Site  B  will  provide  352  spaces  as 
part  of  the  building  structure,  which  means 
the  remaining  411  spaces  must  be  provided 
within  the  quarter-mile  walking  radius.  In 
addition,  the  structure  itself  will  displace 
some  125  spaces  resulting  in  a  net  parking 
requirement  of  536  spaces  (411  plus  the 
displaced  125  spaces).  Thus,  there  will  be  an 
excess  of  461  spaces  within  the  "walking 
distance"  area.  There  are  no  adverse  impacts. 

Mitigation.  None. 

Hazardous  Materials  ' 

The  Junipero  Serrd  State  Office  Building 
and  state-owned  parking  garage  are  listed 
with  the  appropriate  regulatory  agencies  as 
small  quantity  generators  of  non-acutely 
hazardous  waste,  and  as  underground  storage 
tank  sites.  The  listing  of  this  facility  as  a 
small  quantity  generator  implies  that  the 
facility  is  operating  in  accordance  with  local 
regulations  regarding  the  generation  of 
hazardous  waste. 

Historically,  Site  B  contained  several 
businesses  that  may  have  been  engaged  in 
hazardous  waste  activities.  One  gasoline/oil 
station  occupied  102  South  Hill  Street  from 
at  least  1950-1955.  A  print  shop  occupied 
311  West  Second  Street  from  at  least  1906- 
1960.  An  additional  print  shop  is  depicted  at 
315  West  Second  Street  on  a  1906  Sanbom 
Map.  Asbestos  containing  material  (ACM) 
has  been  identified  throughout  the  building 
in  pipe  wrapping,  heat  exchanger  wrapping, 
and  used  as  sprayed-on  sound  and  fire 
proofing.  The  ACM  observed  was  ia 
generally  good  condition. 

Soil  and  groundwater  anah'tlcal  results  for 
gasoline,  diesel,  heavy  hydrocarbons,  and 
volatile  organic  compounds  were  below  the 
detection  limit  for  all  of  the  analyses  tested. 
Soil  samples  analyzed  for  Title  22  Metals  had 
concentrations  that  were  significantly  less 
than  the  California  Title  22  Hazardous  Waste 
threshold. 

Lead-based  paint  was  detected  in  multiple 
locations  within  the  building  at  107  South 
Broadway  Street  including  the  boiler  room, 
stairwells,  and  restrooms. 

There  are  adverse  impacts,  but  they  are 
mitigatable. 

Mitigation.  The  Phase  I  Environmental  Site 
Assessment  dated  November  22.  2000  and 
the  Phase  II  Subsurface  Investigated  dated 
January  2001  at  Site  B,  recommends  the 
following  remediation  measures  take  place 
prior  to  construction. 

•  Based  on  the  nature  of  activities  at  the 
Site  (vehicle  service  and  multiple 
underground  storage  tanks),  additional 
concerns  may  be  identified  during  any 
construction  or  demolition  activities.  The 
reports  also  recommend  that  personnel 
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trained  in  hazardous  materials  andthe 
identification  of  environmental  issues  is 
present  at  the  Site  during  any  construction  or 
demolition  activities. 

•  There  are  currently  four  (4)  underground 
storage  tanks  (USTs)  located  on  the  Site.  One 
5,000-gallon  steel  tank  with  diesel  fuel  is 
located  along  the  east  side  of  the  Junipero 
Serra  State  Building  (107  South  Broadwray 
Street).  Three  10,000  fiberglass  USTs  (diesel 
and  unleaded  gasoline)  are  located 
underneath  the  sidewalk  at  the  parking 
garage.  All  of  the  tanks  appear  to  be  encased  ' 
within  vaults;  therefore,  subsurface  sampling 
in  the  areas  of  the  tanks  was  not  performed. 
Based  on  the  information  obtained  during  the 
Phase  I  Assessment,  none  of  these  tanks  are 
currently  in  use.  The  reports  recommend  that 
all  of  the  underground  storage  tanks  on-site 
be  removed  or  returned  to  service  (upgrading 
required)  in  accordance  with  appropriate 
local  and  state  regulations. 

•  Approximately  19  hydraulic  lifts  are 
located  on  the  bottom  floor  of  the  parking 
garage  (122  South  Hill  Street).  One  of  the  lifts 
is  not  functioning  and  has  a  vault  flooded 
with  a  substance  with  motor  oil 
characteristics  (Section  4.2).  The  reports 
recommend  that  the  lift  be  repaired  or 
removed  in  accordance  with  appropriate 
regulations.  In  addition,  the  fluid  contained 
within  the  lift  should  be  removed,  as  it  is  a 
threat  to  soil  and  groundwater  in  the  area. 

Asbestos  containing  material  (ACM)  and 
lead-based  paint  has  been  documented  dt  the 
Site.  Prior  to  any  demolition/construction 
activities,  all  ACM  and  lead-based  paint 
should  be  abated  in  accordance  with 
appropriate  local  and  state  regulations.  The 
results  and  recommendations  contained  in 
the  Limited  Lead-Based  Paint  Inspection 
Report  and  any  ACM  reports  at  the  Junipero 
Serra  State  Building  should  be  provided  to 
any  individuals  involved  in  the  disruption  of 
any  painted  surfaces  or  ACM. 

IV.  Conclusion  | 

The  General  Services  Administration 
believes  there  are  no  additional  outstanding 
issues  to  be  resolved  with  respect  to  the 
proposed  project.  GSA  will  proceed  with 
construction  of  the  Los  Angeles  U.S. 
Courthouse  at  Site  B  and  incorporate  all  the 
mitigation  measures  identified,  with  the 
exception  of  those  associated  with  traffic 
impacts.  The  trafHc  mitigation  measures  will 
be  implemented  by  others  and  are  beyond  the 
control  of  GSA.  | 

Dated:  August  22,  2002. 
Peter  G.  Stamison, 

Regional  Administrator,  Pacific  Rim  Region. 
(FR  Doc.  02-24200  Filed  9-23-02;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60Day-02-80] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opporttmity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  498-1210. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
bidden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Anne 
O'Connor,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24,  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Project:  Reducing  Injvuy 
Risk  from  Jarring  and  Jolting  on  Mobile 
Farm  Equipment:  An  Epidemiological 
Survey  of  Farm  Equipment  Operators — 
NEW— The  National  histitute  for 
Occupational  Safety  and  Health 
(NIOSH),  Centers  for  Disease  Control 
and  Prevention  (CDC). 

Mobile  equipment  operators  in 
agriciilture,  construction,  and  mining 
experience  a  high  incidence  of  back, 
neck,  and  other  injuries  related  to  the 
jolting  and  jarring  of  equipment 
compared  to  other  industries.  There  is  a 
need  to  establish  health' and  safety 
baseline  data  and  identify  risk  factors 
for  such  injuries  in  agriculture.  This 
effort  will  be  carried  out  under  the 
NIOSH  project  entitled,  "Reducing 
Injury  Risk  from  Jarring  and  Jolting  on 
Mobile  Equipment  in  Construction  and 
Agriculture,"  funded  under  the  NIOSH 
National  Occupational  Research 
Agenda.  The  objectives  of  the  project  are 


to:  (1)  Identify  the  relationship  between 
mobile  equipment  type  and  the 
frequency  and  severity  of  whole-body 
vibration  and  jolting/jarring  type 
injuries  to  the  back,  neck,  or  head  of 
operators,  and  (2)  recommend 
interventions  (i.e.,  engineering  controls 
or  other  measures)  needed  to  reduce  the 
risk  of  these  injiuies  in  construction, 
mining,  and  agricultiu'al  environments. 

Past  NIOSH  studies  have  established 
the  relationship  between  jolting/jarring 
and  the  health  of  equipment  operators. 
These  studies  focused  on  morbidity 
patterns  for  operators  of  heavy 
equipment,  interstate  truck  drivers,  and 
motor  coach  drivers.  The  results  of  the 
studies  suggested  that  low-frequency 
vehicle  vibrations  (generally  shock 
impacts,  jars,  or  jolts)  are  associated 
with  an  increased  incidence  of  low-back 
pain,  disk  and  vertebra  degeneration  of 
the  spine,  and  several  other  types  of 
health  disorders.  In  1994,  the  state  of 
Washington  reported  that  the  three 
highest  rates  of  back  injuries  resulting  in 
days  away  from  work  were  in  the 
transportation,  construction,  and 
agriculture  industries  with  125,  119, 
and  87  injuries  per  10,000  full-time 
workers,  respectively.  The  Bureau  of 
Labor  Statistics  (1992-1996)  lists  truck 
drivers,  as  one  of  the  occupations  with 
the  highest  niunber  of  average  days 
away  from  work  per  injury  f  10  days). 
For  all  occupations,  four  out  often 
injuries  and  illnesses  resulting  in  time 
away  from  work  in  1996  were  sprains 
and  strains,  most  involving  the  back. 

Back  injuries  are  typically  expensive. 
During  1995-1997  in  the  state  of 
Washington,  strains  and  sprains 
accoimted  on  average  for  54,800  claims 
per  year,  costing  a  total  of  $216,816,000 
per  year  or  $3,945  per  claim.  During  the 
same  time,  back  injuries  accounted  on 
average  for  26,905  claims  per  year, 
costing  a  total  of  $129,426,000  per  year 
.or  $4,808  per  claim.  Seated  road  and  off- 
road  vehicle  operators  are  particularly 
affected  by  vibration  transmitted 
through  the  seat  to  the  back  and  internal 
organs.  From  1996-1997  in  the  state  of 
Washington,  claims  of  truck  drivers 
averaged  $5,035  per  claim  and  claims  of 
grader,  dozer  and  scraper  operators 
averaged  $12,057  per  claim. 

Prior  knowledge  indicates  that  the 
magnitude  of  the  shock  is  an  important 
factor  in  causing  a  back  injury  but  there 
are  other  important  factors  as  well,  such 
as  the  magnitude  and  frequency  of 
acceleration,  the  length  of  work  shift, 
the  operator's  physical  condition,  the 
vehicle's  condition,  and  the  type  and 
condition  of  the  vehicle's  seat.  Using  a 
questionnaire,  epidemiological  data  will 
be  collected  from  farm  equipment 
operators  to  assess  the  frequency  of 
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jarring/jolting-related  injuries. 
Questions  will  be  asked  of  survey 
participants  regarding  health  and  work 
history  with  respect  to  farm  equipment 
operation.  The  specific  data  will  include 
risk  fectors  (both  on  and  off  the  job)  and 
outcome  (the  prevalence  of  symptoms  in 
various  body  parts).  The  National 
Education  Center  for  Agricultural  Safety 


(NECAS)  will  assist  in  administering  the 
questionnaire  to  survey  participants  at 
the  American  Farm  Bureau  Federation 
Aimual  Meeting  in  Tampa,  FL,  in 
January  19-20,  2003.  Since  the 
conference  is  well  attended,  researchers 
expect  10-12  percent  of  the  meeting 
attendees  to  participate  in  the  study. 
Respondents  will  complete  the  survey 


questionnaire  that  includes  80 
questions.  Based  on  prior  experience 
with  a  similar  questionnaire,  the 
anticipated  time  for  a  participant  to  , 
complete  the  questionnaire  is  20 
minutes  or  less.  There  will  be  no  cost 
to  respondents. 


Respondents 

Number  of 
respondents 

Number  of  re- 
sponses/re- 
spondent 

Avg  burden/ 

response  (in 

hours) 

Total  burden 
(m  hours) 

Attendees  at  the  American  Farm  Bureau  Federation's  Annual  Meeting  

600 

1 

20/GO 

200 

Total 

200 

Dated:  September  17,  2002. 
Nancy  E.  Cheal, 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention. 

[FR  Doc.  02-24177  Filed  ^23-02:  8:45  am] 
BiUJNG  COOC  4163-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food«nd  Drug  Administration 

[Docket  No.  02N-0393] 

Assessing  Acryiamlde  in  ttie  U.S.  Food 
Supply;  Public  Meeting;  Draft  Action 
Plan  on  Acryiamlde;  Availability; 
Correction 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice  of  public  meeting  and 

availability;  correction. 

summary:  The  Food  and  Drug 
Administration  is  correcting  a  notice 
that  appeared  in  the  Federal  Register  of 
September  12,  2002.  The  document 
announced  a  public  meeting  entitled 
"Assessing  Acryiamlde  in  the  U.S.  Food. 
Supply."  The  doamient  was  published 
with  an  incorrect  Internet  address  for  an 
analytical  test  methodology  to  measure 
acryiamlde  levels.  This  document 
corrects  that  error. 
FOR  FURTHER  INFORMATION  CONTACT: 
Doris  B.  Tucker,  Office  of  Policy  (HF- 
27),  Food  and  Drug  Administration, 
5600  Fishers  Lane,  Rockville,  MD 
20857,  301-827-7626. 


SUPPLEMENTARY  INFORMATKM:  hi  FR  Doc. 
02-23193,  appearing  on  page  57827  in 
the  Federal  Register  of  liiursday, 
September  12,  2002,  the  following 
correction  is  made: 

1.  On  page  57827,  in  the  second 
colunm,  in  the  last  paragraph,  beginning 
on  line  7,  the  Internet  addi«ss  is 
corrected  to  read  "http:// 
www.cfscm.fda.gov/~dms/ 
acrylami.html". 

Dated:  September  18,  2002. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 

(FR  Doc.  02-24201  Filed  9-23-02;  8:45  am) 

BILUNO  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection: 
Comment  Request 

In  compliance  with  the  requirement 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects 
(section  3506(c)(2)(A)  of  Title  44,  United 
States  Code,  as  amended  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13),  the  Health 
Resources  and  Services  Administration 
(HRSA)  publishes  periodic  simmiaries 
of  proposed  projects  being  developed 
for  submission  to  OMB  under  the 
Paperwork  Reduction  Act  of  1995.  To 
request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 


the  data  collection  plans  and  draft 
instruments,  call  the  HRSA  Reports 
Clearance  Officer  on  (301)  443-1129. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Proposed  Project:  Uncompensated 
Services  Assurance  Report  (OMB  No. 
0915-0077)— Revision 

Under  the  Hill-Burton  Act,  the 
Government  provides  grants  and  loans 
for  construction  or  renovation  of  health 
care  facilities.  As  a  condition  of 
receiving  this  construction  assistance, 
facilities  are  required  to  provide 
services  to  persons  unable  to  pay.  A 
condition  of  receiving  this  assistance 
requires  facilities  to  provide  assurances 
periodically  that  the  required  level  of 
imcompensated  care  is  being  provided, 
and  that  certain  notification  and  record 
keeping  procediues  are  being  followed. 
These  requirements  are  referred  to  as 
the  uncompensated  services  assurance. 

Estimate  of  Information  Collection 
Burden 


Type  of  requjrement  and  regulatory  citation 


No.  of  re- 
spondents 


Responses 
per  respond- 
ent 


Total  re- 
sponses 


Hours  per  re- 
sponse 


Total  hour  bur- 
den 


Disclosure  Burden  (42  CFR) 


Published  Notices  (124.504(c)) 
Individual  Notices  (124.504(c))  . 


216 
216 


216 
216 


0.75 
43.6 


162 

9,418 
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Type  of  requirement  and  regulatory  citation 

No.  of  re- 
spondents 

Responses 
per  respond- 
ent 

Total  re- 
sponses 

Hours  per  re- 
sponse 

Total  hour  bur- 
den 

Determinations  of  Elkiibilitv  (124.507) 

216 

216 

46.656 

0.75 

34,992 

Subtotal  Disdosure  Burden 

44,572 

Reporting 


Uncompensated     Services     Report— HRSA-710     Form 

(124.509(a)) 

Applk:ation  for  Compliance  Alternatives: 

Public  Facilities  (124,513)  

Small  Obligation  Facilities  (124.514(c)) 

Charitable  Facilities  (124.516(c)) 

Annual  Cenifk:ation  for  Compliance  Alternatives: 

Public  Facilities  (124.509(b))  

Charitable  Facilities  (124.509(b))  

Small  Obligation  Facilities  (124.509(c)) 

Complaint  Information  (124.511(a)): 

Individuals .j. 

Facilities -.1 

Subtotal  Reporting  Burden 


10 

4 
0 
2 

141 

26 

1 

10 
10 


10 

4 

2 

141 

26 

1 

10 
10 


11.0 
6.0 


6.0 

0.5 
0.5 
0.5 

0.25 
0.5 


110 
24 


12 

71 

13 

1 

3 

5 

239 


Record- 
keeping 

Number 

of  Rec- 

ordkeep- 

ers 

Hours 
per 
year 

Total 

hour 

burden 

Non-alter- 

1 

native  FS- 

cilities 

(124.510(a)) 

216 

50 

10,800 

Subtotal 

Rec- 

, 

ord- 

keeping 

Burden 

10,800 

The  total  burden  for  this  project  is 
estimated  to  be  55,611  hours. 

Send  comments  to  Susan  G.  Queen, 
Ph.D..  HRSA  Reports  Clearance  Officer, 
Room  14-33.  Parklawn  Building,  5600 
Fishers  Lane,  Rockville,  MD  20857. 
Written  comments  should  be  received 
within  60  days  of  this  notice. 

Dated:  September  17,  2002. 
Jane  M.  Harrison, 

Director,  Division  of  Policy  Review  and 

Coordination. 

[FR  Doc.  02-24165  Filed  9-23-02;  8:45  am] 

BILUNG  CODE  416S-1S-^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

Periodically,  the  Health  Resources 
and  Services  Administration  (HRSA) 
publishes  abstracts  of  information 
collection  requests  under  review  by  the 
Office  of  Management  and  Budget,  in 
compliance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  the 
clearance  requests  submitted  to  OMB  for 
review,  call  the  HRSA  Reports 
Clearance  Office  on  (301)  443-1129. 

The  following  request  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  under  the 
Paperwork  Reduction  Act  of  1995: 

Proposed  Project:  Uniform  Data 
System  (OMB  No.  0915-0193)— 
Revision — This  is  a  request  for  revision 
of  approval  of  the  Uniform  Data  System 
(UDS),  which  contains  the  annual 
reporting  requirements  for  the  cluster  of 
primary  care  grantees  funded  by  the 
Bureau  of  Primary  Health  Care  (BPHC), 
Health  Resoiuces  and  Services 
Administration  (HRSA).  The  UDS 
includes  reporting  requirements  for 
grantees  of  the  foUovtring  primary  care 
programs:  Community  Health  Centers, 
Migrant  Health  Centers,  Health  Care  for 
the  Homeless.  Outreach  and  Primary 
Health  Services  for  Homeless  Children 


and  Public  Housing  Primary  Care. 
Authorizing  Legislation  is  found  in 
Public  Law  104-299.  Health  Center 
Consolidation  Act  of  1996,  enacting 
Section  330  of  the  Public  Health  Service 
Act. 

The  Bureau  of  Primary  Health  Care 
collects  data  on  its  programs  to  ensure 
compliance  vtrith  legislative  mandates 
and  to  report  to  Congress  and  policy 
makers  on  program  accomplishments. 
To  meet  these  objectives,  BPHC  requires 
a  core  set  of  information  collected 
annually  that  is  appropriate  for 
monitoring  and  evaluating  performance 
and  reporting  on  annual  trends.  The 
UDS  includes  two  components:  the 
Universal  Report,  completed  by  all 
'grantees,  provides  data  on  services, 
staffing,  and  financing;  and  the  Grant 
Report,  completed  by  grantees  funded 
imder  the  Homeless  or  Public  Housing 
Program  as  well  as  one  of  the  other 
programs,  provides  data  on 
characteristics  of  users  whose  services 
fall  within  the  scope  of  the  Homeless  or 
Public  Housing  Program  grant.  Grantees 
are  also  asked  to  provide  information  on 
the  charges,  collections,  bad  debt  vmte 
off  and  contractual  disallowances  by 
payor  sources  (Medicaid,  Medicare,  self 
pay  and  private  insurance).  In  addition, 
grantees  need  to  include  categories  to 
some  of  the  lists  (e.g..  services.  ICD 
codes,  CPT  codes)  and  annotating  the 
forms  to  indicate  which  lines  are 
subtotals  and  the  lines  to  which  they 
sum. 

Estimates  of  annualized  reporting 
burden  are  as  follows: 


Type  of  Report 


Number  of 
respoTKlents 


Hours  per 
response 


Total  burden 
hours 


Unversal  Report 
Grant  Report 


172 
96 


24 
16 


17.088 
1,536 
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Type  of  Report 


Total 


Number  of 
respondents 


757 


Hours  per 
response 


Total  burden 
hours 


1fl,992 


Written  comments  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  sent  within  30  days  of  this  notice  to: 
John  Morrall,  Human  Resources  and 
Housing  Branch.  Office  of  Management 
and  Budget.  New  Executive  Office 
Building.  Room  10235,  Washington,  DC 
20503. 

Dated:  September  18,  2002. 
Jane  M.  Harrison, 

Acting  Director,  Division  of  Policy  Review 
and  Coordination. 

[FR  Doc.  02-24163  Filed  9-23-02;  8:45  am] 
BILUNG  CODE  416S-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

Periodically,  the  Health  Resources 
and  Services  Administration  (HRSA) 


Type  of  form 


published  abstracts  of  information 
collection  requests  under  review  by  the 
Office  of  Management  and  Budget,  in 
compliance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  the 
clearance  requests  submitted  to  OMB  for 
review,  call  the  HRSA  Reports 
Clearance  Office  on  (301)--443-1129. 

The  following  request  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  under  the 
Paperwork  Reduction  Act  of  1995: 

Proposed  Project:  Implement 
performance  standards  for  Special     v 
Projects  of  Regional  or  National 
Significance  (SPRANS).  Community 
Integrated  Service  Systems  (CISS) 
projects,  and  other  grant  programs 
administered  by  MCHB— NEW. 

The  Health  Resources  and  Services 
Administration  (HRSA)  proposes  to 
modify  reporting  requirements  for 
SPRANS  projects.  CISS  projects,  and 
other  grant  programs  administered  by 
the  Maternal  and  Child  Health  Bureau 
(MCHB)  to  include  national 
performance  measures  being  developed 


in  accordance  with  the  requirements  of 
the  "Government  Performance  and 
Results  Act  (GPRA)  of  1993"  (PubUc 
Law  103-62).  This  act  requires  the 
establishment  of  measiu^ble  goals  for 
Federal  programs  that  can  be  reported  as 
part  of  the  budgetary  process,  thus 
linking  funding  decisions  with 
performance.  Performance  measures  for 
States  have  already  been  established 
under  the  block  grant  provisions  of  Tide 
V.  Performance  measures  for  other 
MCHB-funded  grant  programs  are 
cvurently  being  finalized  and  will  be 
sent  to  the  Office  of  Management  and 
Budget  for  approval. 

There  are  approximately  30  proposed 
new  performance  measures.  However, 
some  measures  are  specific  to  certain 
types  of  programs  and  will  not  apply  to 
dl  grantees.  Furthermore,  the  measures 
are  expected  to  be  based  primarily  on 
existing  data.  Thus,  response  burden 
associated  with  this  proposed 
requirement  will  be  minimal.  The 
estimated  response  burden  is  as  follows: 


Application  and  Annual  Report 


Number  of 
respondents 


750 


Responses 

per 
respondent 


1 


Burden  hours 
per  response 


6 


Total  burden 
hours 


4.500 


Written  comments  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  sent  within  30  days  of  this  notice  to: 
John  Morrall.  Himian  Resources  and 
Housing  Branch.  Office  of  Management 
and  Budget,  New  Executive  Office 
Building,  Room  10235,  Washington.  DC 
20503. 

Dated:  September  17,  2002. 
Jane  M.  Harrison,  / 

Director,  Division  of  Policy  Review  and 
Coordination. 

[FR  Doc.  02-24164  Filed  9-23-02;  8:45  am] 
BNJJNG  CODE  416S-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Center  for  Research 
Resources;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 


amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Tide  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  vnth  the  grant 
applications,  the  disclosiue  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Center  for 
Research  Resources  Special  Emphasis  Panel, 
Clinical  Research. 

Date:  September  30,  2002. 

Time:  lO.a.m.  to  Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Office  of  Review,  National  Center  for 
Research  Resources,  6705  Rockledge  Drive, 
Bethesda,  MD  20892.  (Telephone  Conference 
Call). 


Contact  Person:  Sheryl  K.  Boning.  Ph.D., 
Scientific  Review  Administrator,  Office  of 
Review,  National  Center  for  Research 
Resources.  National  Institutes  of  Health,  One 
Rockledge  Centre.  MSC  7965,  6705 
Rockledge  Drive,  Suite  6018,  Bethesda,  MD 
20892.  301-435-0809.  brinings@ncrT.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  9nd 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  Comparative  Medicine, 
93.306:  93.333,  Clinical  Research,  93.333; 
93.371,  Biomedical  Technology:  93.389. 
Research  Infrastructure,  National  Institutes  of 
Health,  HHS) 

Dated:  September  17.  2002. 
UVeme  Y.  Stringfield. 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
(FR  Doc.  02-24168  Filed  9-23-02:  8:45  am] 

■NJJNQ  COOe  4140-01-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Natkmal  Instttutaa  of  Haalth 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meeting 

Piirsuant  to  section  10(d)  of  tiie 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Heart,  Lung, 
and  Blood  Institute  Special  Emphasis  Panel. 
Pathophysiologic  Mechanisms  of  Obesity — 
Associated  Cardiovascular  Disease. 

Date:  October  28-29.  2002. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn — Chevy  Chase,  5520 
Wisconsin  Avenue,  Bethesda.  MD  20815. 

Contact  Person:  William  J.  Johnson,  Ph.D., 
Scientific  Review  Administrator,  Review 
Branch,  RM  7184,  Division  of  Extramural 
Affairs,  National  Heart,  Lung  and  Blood 
Institute,  National  Institutes  of  Health,  6701 
Rockledge  Drive.  MSC  7924,  Bethesda,  MD 
20892.  301/435-0273. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233,  National  Center  for 
Sleep  Disorders  Research;  93.837,  Heart  and 
Vascular  Diseases  Research:  93.838,  Lung 
Diseases  Research:  93.839,  Blood  Diseases 
and  Resources  Research,  National  Institutes 
of  Health,  HHS) 

Dated:  September  17,  2002. 

La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-24166  Filed  9-23-02;  8:45  am) 
BNJJNO  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtli 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meeting 

Piusuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 


The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Heart,  Lung, 
and  Blood  Institute  Special  Emphasis  Panel, 
RFA-HL-02-012,  Research  Scientist  Award 
for  Minority  Institutions.  ' 

Date:  October  9,  2002. 

Time:  8  a.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Marriott  Suites,  6711  Democracy 
Blvd.,  Bethesda,  MD  20814. 

Contact  Person:  Chitra  Krishnamurti, 
Ph.D.,  Scientific  Review  Administrator, 
Review  Branch,  Room  7206,  Division  of 
Extramural  Affairs,  National  Heart,  Lung,  and 
Blood  Institute,  National  Institutes  of  Health, 
6701  Rockledge  Drive,  MSC  7924,  Bethesda, 
MD  20892. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233,  National  Center  for 
Sleep  Disorders  Research;  93.837,  Heart  and 
Vascular  Diseases  Research;  93.838,  Lung 
Diseases  Research:  93.839,  Blood  Diseases 
and  Resources  Research,  National  Institutes 
of  Health,  HHS) 

Dated:  September  16,  2002. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  02-24169  Filed  9-23-02;  8:45  am]    ^ 

BILLING  COOE  414<M>1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung  and  Blood 
Institute;  Notice  of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5. U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Heart,  Lung,  and  Blood 
Advisory  Council. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 


552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications 
and/or  contract  proposals  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications  and/or  contract  proposals, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Heart,  Lung, 
and  Blood  Advisory  Council. 

Date:  October  24^25,  2002. 

Open:  October  24,  2002,  8  a.m.  to  5  p.m. 

Agenda:  For  discussion  of  program  policies 
and  issues. 

Place:  National  Institutes  of  Health, 
Building  31,  C  Wing,  Conference  Room  10, 
9000  Rockville  Pike,  Bethesda,  MD  20892. 

Closed:  October  25,  2002,  8  a.m.  to 
.  Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Building  31,  C  Wing,  Conference  Room  10, 
9000  Rockville  Pike,  Bethesda,  MD  20892. 

Contact  Person:  Deborah  P.  Beebe,  Ph.D., 
Director,  Division  of  Extramural  Affairs, 
National  Heart,  Lung,  and  Blood  Institute, 
National  Institutes  of  Health,  Two  Rockledge 
Center,  Room  7100,  6701  Rockledge  Drive, 
Bethesda,  MD  20892,  301/435-0260. 

Information  is  also  available  on  the 
Institute's/Center's  Home  Page: 
www.nhlbi.nih.gov/meetings/index.htm, 
where  an  agenda  and  any  additional 
information  for  the  meeting  will  be  posted 
when  available. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233,  National  Center  for 
Sleep  Disorders  Research;  93.837,  Heart  and 
Vascular  Diseases  Research;  93.838,  Lung 
Diseases  Research;  93.839,  Blood  Diseases 
and  Resources  Research,  National  Institutes 
of  Health,  HHS) 

Dated:  September  16,  2002. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  02-24170  Filed  9-23-02;  8:45  am] 

BILLING  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Meeting 

Pursuant  to  section  10(a)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Sickle  Cell  Disease  Advisory 
Committee. 

The  meeting  will  be  open  to  the 
public,  with  attendance  limited  to  space 
available.  Individuals  who  plan  to 
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attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations^  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

Name  of  Committee:  Sickle  Cell  Disease 
Advisory  Committee. 

Date:  November  4,  2002. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  Discussion  of  prograrl^  policies 
and  issues. 

Place:  National  Heart,  Lung,  and  Blood 
Institute,  NIH,  Two  Rockledge  Center, 
Conference  Room  9112,  9116,  Bethesda,  MD 
20892. 

Contact  Person:  Charles  M.  Peterson,  MD, 
Director,  Blood  Diseases  Program,  Division  of 
Blood  Diseases  and  Resources,  National 
Heart,  Lung,  and  Blood  Institute,  NIH,  Two 
Rockledge  Center,  Room  10158,  MSC  7950, 
6701  Rockledge  Drive,  Bethesda,  MD  20892. 
301/435-0080. 

Information  is  also  available  on  the 
Institute's/Center's  home  page: 
www.nhlbi.nih.gov/meetings/index.htm, 
where  an  agenda  and  any  additional 
information  for  the  meeting  will  be  posted 
when  available 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233,  National  Center  for 
Sleep  Disorders  Research:  93.837,  Heart  and 
Vascular  Diseases  Research;  93.838,  Lung 
Diseases  Research;  93.839,  Blood  Diseases 
and  Resources  Research,  National  Institutes 
of  Health,  HHS) 

Dated:  September  16,  2002. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  02-24171  Filed  9-23-02;  8:45  am] 

BHJJNG  COOE  414(M)1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Instttutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  infonnation  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal'privacy. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel, 
Services  Research  Review  Committee  II. 


Date:  October  17,  2002. 

Time:  1:30  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  St.  Gregory  Hotel  &  Suites,  2033  M 
Street,  NW.,  Washington,  DC  20036-3305. 

Contact  Person:  Martha  Ann  Carey,  P.O., 
RN,  Scientific  Review  Administrator, 
Division  of  Extramural  Activities,  National 
Institute  of  Mental  Health,  NIH, 
Neuroscience  Center,  6001  Executive  Blvd., 
Room  6151,  MSC  9608,  Bethesda,  MD  20892- 
9608.  301-443-1606.  mcarey@mail.nih.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242,  Mental  Health  Research 
Grants;  93.281,  Scientist  Development 
Award,  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award; 
93.282,  Mental  Health  National  Research 
Service  Awards  for  Research  Training, 
National  Institutes  of  Health.  HHS) 

'  Dated:  September  17,  2002. 
UVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-24167  Filed  9-23-02:  8:45  am] 
BNJJNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Warren  G.  Magnuson  Clinical  Center; 
Amended  Notice  of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  Board  of  Governors 
of  the  Warren  Grant  Magnuson  Clinical 
Center.  September  20,  2002,  9  a.m.  to 
September  20,  2002, 12  p.m.,  National 
Institutes  of  Health,  Clinical  Center 
Medical  Board  Room  2C116,  9000 
Rockville  Pike,  Bethesda,  MD  20892 
which  was  published  in  the  Federal 
Register  on  August  15,  2002,  67  FR 
53359. 

The  meeting  will  be  closed  to  the 
public  from  11  a.m.  to  adjournment  in 
accordance  with  the  provisions  set  forth 
in  section  552b(c)(6),  Title  5  U.S.C.  as 
amended  for  discussion  of  personal 
qualifications  and  performance,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Dated:  September  16.  2002. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  02-24172  Filed  9-2,3-02:  8:45  am) 

BtLUNO  COOE  414fr-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

[Program  Announcement  No.  CFDA  93.596] 

ORR  Announcement  for  Services  to 
Victims  of  a  Severe  Form  of  Trafflckinfj 

agency:  Office  of  Refugee  Resettlement 
(ORR),  ACF. 

ACTION:  Request  for  applications  for 
projects  to  increase  awareness  about 
human  trafficking  and  to  support 
services  for  individuals  determined  to 
be  victims  of  a  severe  form  of 
trafficking. 

SUMMARY:  This  ORR  announcement 
invites  submission  of  grant  applications 
for  funding,  on  a  competitive  basis,  for 
Local/Community  Outreach  and/or 
Services  for  Victims  of  a  Severe  Form  of 
Trafficking. 

DATES:  The  closing  date  for  receipt  of 
applications  is  (4:30  p.m.  Eastern  Time 
Zone)  November  1,  2002.  Please  note 
that  all  applications  must  be  received 
(as  opposed  to  postmarked)  in  ACF  by 
this  date  or  they  will  be  considered  late. 
Delays  caused  by  express  mailing 
companies  are  not  the  responsibility  of 
ACF  and  negatively  affected 
applications  will  bie  considered  late. 
Mailed  and  hand-carried  applications 
received  after  the  4:30  p.m.  (Eastern 
Time  Zone)  deadline  on  the  closing  date 
will  be  classified  as  late. 

Announcement  Availability.  The 
program  announcement  and  the 
application  materials  are  available  bom 
Jay  Womack  and  Neil  Kromash,  Office 
of  Refugee  Resettlement  (ORR),  370 
L'Enfant  Promenade  SW,  Washington, 
DC  20447  and  from  the  ORR  Web  site 
at:  HrHW.acf.hhs.gov/programs/orr 
FOR  FURTHER  INFORMATION  CONTACT:  For 
all  categories,  contact  Jay  Womack, 
(202)  401-5525.  jwomack@acf.hhs.gov 
or  Neil  Kromash,  (202)  401-5702, 
nkromash@acf.hhs.gov. 

SUPPLEMENTARY  INFORMATION:  This 
program  announcement  consists  of  four 
parts: 

Part  I:  Background,  legislative  authority, 
funding  availability.  CFDA  Number,  eligible 
applicants,  project  and  budget  periods, 
program  purpose  and  objectives,  allowable 
activities,  non-allowable  activities,  and 
review  criteria. 

Part  11:  The  Review  Process- 
intergovernmental  review,  initial  ACF 
screening,  and  competitive  review  and 
evaluation  criteria. 

Part  III:  The  Application — application 
forms,  application  submission  and  deadlines, 
certifications,  assurances,  and  disclosure 
required  for  non-construction  programs. 
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general  instructions  for  preparing  a  full 
project  description,  and  length  of 
application. 

Part  rV:  Post-award — applicable 
regulations,  treatment  of  program  income, 
and  reporting  requirements. 

-  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13):  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  16  hours  per 
response,  including  the  time  for 
reviewing  instructions,  gathering  and 
maintaining  the  data  needed,  and 
reviewing  the  collection  of  information. 
The  following  information  collection  is 
included  in  the  program  annoimcement: 
0MB  Approval  No.  0970-0139,  ACF 
UNIFORM  PROJECT  DESCRIPTION 
(UPD)  attached  as  Appendix  A,  which 
expires  12/30/03.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
ciirrently  valid  OMB  control  number. 

Part  I:  Background 

Since  1994,  ORR  has  provided 
assistance  for  social  services  to  meet  the 
needs  of  newly  arriving  refugees 
through  a  standing  annoimcement.  In 
May  2001,  ORR  modified  that 
annoimcement  to  include  services  to 
victims  of  a  severe  form  of  trafficking. 
However,  in  February  2002,  ORR  further 
modified  Category  3  of  the  existing 
standing  aimouncement  by  removing 
services  to  victims  of  a  severe  form  of 
trafficking  in  order  to  proceed  with  a 
new  and  separate  announcement 
specifically  aimed  at  promoting 
awareness  about  human  trafficking  and 
addressing  the  service  needs  of  victims 
of  a  severe  form  of  trafficking.  That 
notice  of  modification  was  published  in 
the  Federal  Register  on  February  8, 
2002  (67  FR  6048). 

On  May  24,  2002,  ORR  published  an 
announcement  in  the  Federal  Register 
(67  FR  36622)  to  request  applications  to 
provide  local/conununity  outreach  and/ 
or  services  to  victims  of  a  severe  form 
of  trafficking.  Due  to  the  positive 
response  firom  that  grant  announcement, 
ORR  has  decided  to  provide  additional 
funding  in  Fiscal  Year  2003.  Though  the 
May  24,  2002  announcement  was  for 
multiple  categories  of  funding,  this  new 
announcement  is  only  requesting 
applications  to  provide  local/ 
community  outreach  and/or  services  to 
victims  of  a  severe  form  of  trafficking. 

Legislative  Authority 

These  grants  are  authorized  by  three 
provisions  of  law:  section  107(b)(1)(B)  of 
the  Trafficking  Victims  Protection  Act  of 
2000  (TVPA)(22  U.S.C.  7105(b)(1)(B)); 
section  412(c)(1)(A)  of  the  Immigration 
and  Nationality  Act  (INA)(8  U.S.C. 


1522(c)(1)(A)),  as  amended;  and  section 
106(b)  of  the  TVPA. 

Section  107(b)(1)(B)  of  the  TVPA, 
Public  Law  106-386,  Division  A,  114 
Stat.  1464  (2000),  provides  that  "Federal 
agencies  shall  expand  benefits  and 
services  to  victims  of  severe  forms  of 
trafficking  in  persons  in  the  United 
States,  without  regard  to  the 
immigration  status  of  such  victims." 
Individuals  who  are  determined  to  be 
victims  of  a  severe  form  of  trafficking 
will  be  issued  a  certification  letter  (for 
adults)  or  eligibility  letter  (for  minors 
under  the  age  of  18)  from  the  U.S. 
Department  of  Health  and  Human 
Services  (HHS).  In  conducting  a  benefits 
eligibility  determination  for  a  victim  of 
a  severe  form  of  trafficking,  benefit- 
granting  agencies  should  accept  the 
HHS  certification  letter  or  HHS 
eligibility  letter  for  minors  in  lieu  of 
documentation  from  the  Inmiigration 
and  Naturalization  Service  and  as  proof 
of  a  status  that  confers  eligibility  for 
benefits. 

Section  412(c)(1)(A)  of  the  DMA 
authorizes  the  Director  "to  make  grants 
to,  and  enter  into  contracts  with,  public 
or  private  nonprofit  agencies  for  projects 
specifically  designed — (i)  To  assist 
refugees  in  obtaining  the  skills  which 
are  necessary  for  economic  self- 
sufficiency,  including  projects  for  job 
training,  emplo5mient  services,  day  care, 
professional  refresher  training,  and 
other  re-certification  services;  (ii)  to 
provide  training  in  English  where 
necessary  (regardless  of  whether  the 
refugees  are  employed  or  receiving  cash 
or  other  assistance);  and  (iii)  to  provide 
where  specific  needs  have  been  shown 
and  recognized  by  the  Director,  health 
(including  mental  health)  services, 
social  services,  educational  and  other 
services." 

Section  106(b)  of  the  TVPA  provides: 
"The  President,  acting  through  the 
Secretary  of  Labor,  the  Secretary  of 
Health  and  Himian  Services,  the 
Attorney  General,  and  the  Secretary  of 
State,  shall  establish  and  carry  out 
programs  to  increase  public  awareness, 
particularly  among  potential  victims  of 
trafficking,  of  the  dangers  of  trafficking 
and  the  protections  that  are  available  for 
victims  of  trafficking. 

Funding  Availability 

In  FY  2003,  ORR  expects  to  award  an 
estimated  $1.25  million  in  funds  to 
carry  out  the  Trafficking  Victims 
Protection  Act  of  2000.  ORR  expects  to 
make  approximately  three  to  five  grants 
under  this  grant  announcement — Local/ 
Conmiunity  Outreach  and/or  Services 
for  Victims  of  a  Severe  Form  of 
Trafficking — ranging  from  $50,000  to 
$250,000  for  a  total  of  up  to  $1,250,000; 


renewable  on  a  yearly  basis  for  up  to 
three  years,  subject  to  the  availability  of 
funds. 

The  Director  reserves' the  right  to 
award  less  or  more  than  the  funds 
described  in  this  aimouncement.  In  the 
absence  of  worthy  applications,  the 
Director  may  decide  not  to  make  an 
award  if  deemed  in  the  best  interest  of 
the  government.  The  ORR  Director 
reserves  the  right  to  award  grants  after 
taking  into  consideration  the  geographic 
distribution  of  services  among  the  major 
cities  and  areas  throughout  the  United 
States  where  victims  are  most  likely  to 
be  found  and/or  are  in  need  of 
assistance.  Funding  availability  for 
future  years  is  at  the  Director's 
discretion. 

CFDA  Number— 93.598 

Eligible  Applicants 

Public  and  private  nonprofit 
organizations,  including  faith-based 
organizations  and  state,  local,  and  tribal 
govenmients,  are  eligible  to  apply  for 
any  of  these  grants  (see  section  412(c]  of 
the  INA).  For  profit  entities  are  eligible 
to  apply  for  local/community  outreach 
grants  only  (see  section  106(b)  of  the 
TVPA),  although  HHS  funds  may  not  be 
paid  as  profit  to  any  recipient  even  if 
the  recipient  is  a  commercial 
organization  (45  CFR  74.81).  ORR 
expects  that  applicants  will  coordinate 
with  other  local  organizations  in 
considering  projects  and  proposing 
services. 

Any  private  nonprofit  organization 
submitting  an  application  must  submit 
proof  of  its  status  in  its  application  at 
the  time  of  submission.  The  nonprofit 
agency  can  accomplish  this  by 
providing  a  copy  of  the  applicant's 
listing  in  the  Internal  Revenue  Service's 
(IRS)  most  recent  list  of  tax-exempt 
organizations  described  in  Section 
501(c)(3)  of  the  IRS  code  or  by  providing 
a  copy  of  the  currently  valid  IRS  tax 
exemption  certificate  or  by  providing  a 
copy  of  the  articles  of  incorporation 
bearing  the  seal  of  the  State  in  which 
the  corporation  or  association  is 
domiciled. 

Applicants  are  not  required  to  match 
or  cost  share  in  the  application. 

Project  and  Budget  Periods 

This  announcement  is  inviting 
applications  for  project  periods  of  up  to 
three  years.  Awards,  on  a  competitive 
basis,  will  be  for  a  one-year  budget 
period  although  project  periods  may  be 
up  to  three  years.  Applications  for 
continuation  grants  funded  under  these 
awards,  beyond  the  one-year  budget 
period  but  within  the  three-year  project 
period,  will  be  entertained  in 
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subsequent  years  on  a  noncompetitive 
basis,  subject  to  availability  of  funds, 
satisfactory  progress  of  the  grantee  and 
a  determination  that  continued  funding 
would  be  in  the  best  interest  of  the 
Government. 

LocalAIonmiuiiity  Outreach  and/or 
Services  for  Victinis  of  a  Severe  Form 
of  Trafficking 

Program  Purpose  and  Objectives 

The  purpose  of  Local/Community 
Outreach  and/or  Services  for  Victims  of 
a  Severe  Form  of  Trafficking  is 
multifaceted.  It  combines  the  need  to 
increase  local/community  awareness 
about  the  burgeoning  problem  of  human 
trafficking  with  the  need  to  provide 
resources  that  will  address  the  needs  of 
individuals  determined  by  HHS  to  be 
victims  of  a  severe  form  of  trafficking. 
Applications  may  choose  to  concentrate 
exclusively  on  one  of  these  two  areas,  or 
focus  more  comprehensively  on  a 
combination  of  activities  that 
incorporates  both. 

Local/Community  Outreach 

The  purpose  of  this  area  of  the 
announcement  is  to  provide  state  and 
local  law  enforcement,  public  and 
private  service  providers,  non- 
governmental organizations,  immigrant 
and  refugee  communities,  and 
individual  community  members  with 
opportunities  to  learn  about  the 
Trafficking  Victims  Protection  Act  of 
2000  (TVPA).  The  TVPA  has  presented 
an  unprecedented  opportunity  to 
address  the  previously  hidden  problem 
of  human  trafficking.  However, 
knowledge  of  the  TVPA  is  limited 
among  service  professionals,  law 
enforcement  agencies,  and  the  general 
public.  Knowledge  of  benefits  available 
to  victims  is  similarly  limited, 
especially  among  groups  that  do  not 
normally  access  benefits  or  have 
connections  with  benefit-providing 
agencies  and  organizations. 

Educational  opportunities  need  to  be 
extended  to  these  groups  to  allow  them 
to  learn  about  the  existence  of  human 
trafficking  within  the  United  States  and 
to  recognize  trafficking,  particularly  in 
their  local  communities.  Integral  in 
these  outreach  activities  should  be 
familiarity  with  the  legal  definition  of 
"severe  forms  of  trafficking  in  persons" 
as  described  in  the  TVPA. 
Subsequently,  a  clear  understanding 
should  be  established  of  the  criteria 
necessary  to  qualify  as  a  victim  of  a 
severe  form  of  trafficking  for  benefits 
and  services  purposes. 

Once  trafficking  victims  have  been 
identified,  organizations  must  be 
empowered  to  provide  victims  with 


additional  information  and  resources  to 
access  services  available  to  them.  Law 
enforcement  agencies  that  have  contact 
with  immigrant  or  refugee  populations 
must  also  be  educated  to  look  below  the 
surface  of  people's  circumstances  in 
such  areas  as  prostitution  and 
immigrant  labor.  Service  providers  need 
to  learn  about  the  varied  backgrounds 
from  where  the  victims  come  and,  most 
importantly,  the  unique  issues  that 
trafficking  victims  will  present 
following  their  emancipation. 

Organizations  must  establish  that 
within  their  geographic  locality/area 
there  is  a  reasonable  expectation  that 
victims  of  a  severe  form  of  trafficking 
may  be  identified.  Effective  applications 
will  also  identify  and  aim  to  raise 
awareness  about  victim  service  needs 
that  should  be  enhanced  or  increased 
based  on  the  level  of  community 
awareness  (or  lack  thereof)  that  exists 
regarding  trafficking  in  a  particular 
geographic  locality/area. 

ORR  is  interested  in  providing 
resources  for  organizations  to  cover  the 
costs  of  reaching  out  to  conmiunity- 
based  organizations  so  that  victims  are 
identified  where  they  have  the  best 
chance  for  receiving  assistance.  In  turn, 
communities  where  outreach  and 
educational  opportunities  are  being 
extended  may  experience  an  increase  in 
the  numbers  of  victims  being  identified 
and  requesting  services. 

Services  to  Victims  of  a  Severe  Form  of 
Trafficking 

Through  Services  to  Victims  of  a 
Severe  Form  of  Trafficking,  ORR  seeks 
to  provide  resources  that  will  address 
the  needs  of  individuals  determined  to 
be  victims  of  a  severe  form  of 
trafficking.  Victims  must  be  t]}e 
recipients  of  a  certification  or  eligibility 
letter  from  HHS  in  order  to  gain  access 
to  this  assistance.  We  believe  that 
enhanced  case  management,  education, 
and  culturally  and  linguistically 
appropriate  linkages  and  coordination 
with  other  service  providers  contribute 
to  the  overall  well-being  of  trafficking 
victims.  Victims  may  also  require  initial 
assistance  accessing  refugee  and/or 
mainstream  services  for  which  they  are 
eligible.  The  services  funded  should 
enhance  the  likelihood  that  victims  of  a 
severe  form  of  trafficking  receive  needed 
support  as  they  work  with  the  criminal 
justice  system  to  assist  in  the 
investigation  and  prosecution  of 
trafficking  crimes. 

An  applicant  should  provide 
anecdotal  evidence  that  there  have  been 
victims  of  a  severe  form  of  trafficking 
within  their  community  and/or  a 
reasonable  assumption  that  there  may 


be  additional  unidentified  victims  in 
that  community. 

This  grant  program  is  intended  to 
support  services  that  address  the  special 
conditions  of  victims  of  a  severe  form  of 
trafficking.  ORR's  expectation  is  that 
victims  of  trafficking  will  most  likely, 
after  a  brief  period  of  time,  access 
mainstream  services.  Therefore,  grantees 
should  view  these  resources  as  a 
temporary  solution. 

According  to  post  award 
requirements,  grantees  are  expected  to 
file  periodic  program  reports.  In  the  last 
two  Program  Performance  Reports, 
grantees  will  discuss  the  transition  of 
services  indicating  whether  the  services 
are  now  supported  by  the  State,  other 

fiublic  or  private  resources,  or  are  no 
onger  needed.  These  reports  must  also 
provide  supporting  information  on  the 
impact  of  the  services  provided  to  the 
target  population. 

Allowable  Activities 

Local/Community  Outreach 

Allowable  activities  for  local/ 
community  outreach  include  hosting 
community  forums  (including 
coordination  and  facilitation  of  outreach 
events)  to  raise  general  awareness  about 
the  problem  of  trafficking  in  their  local 
community.  In  addition,  applicants 
should  emphasize  the  development  of 
advertising  and  marketing  anti- 
trafficking  materials  that  reflect  the 
broad  scope  of  the  various  forms  of 
trafficking  (including  debt  bondage, 
peonage,  forced  labor  and  forced 
prostitution)  and  that  are  linguistically 
and  culturally  accessible,  appropriate, 
and  sensitive. 

Applications  focusing  on  Local/ 
Community  Outreach  should  indicate 
approximate  timelines  for  development, 
dissemination,  and  review  of  actions 
presented  to  measure  the  effectiveness 
of  the  communication. 

Services  to  Victims  of  a  Severe  Form  of 
Trafficking 

Allowable  activities  for  Services  to 
Victims  of  a  Severe  Form  of  Trafficking 
are  restricted  solely  to  individuals  who 
are  the  recipients  of  a  certification  (for 
adults)  or  eligibility  letter  (for  minors) 
bom  HHS.  Some  of  the  services  needed 
for  victims  of  a  severe  form  of  trafficking 
might  include: 

•  Special  medical  care  that  is  not 
otherwise  available  to  the  individual; 

•  Assistance  with  temporary 
transportation  needs; 

•  Temporary  housing; 

•  Temporary  housing  for  young 
adults  with  limited  experience  living  in 
families; 

•  Independent  living  skills  and 
cultural  orientation; 
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•  Access  to  appropriate  educational 
programs: 

•  Legal  assistance/referrals  and 
administrative  costs  (excluding  T-visa 
application  fees  and/or  attorney  fees). 

•  Case  management,  to  include 
information  and  referral  to  needed 
services  in  the  community,  either 
funded  refugee  services  or  mainstream 
services  as  appropriate; 

•  Special  mental  health  services,  such 
as  trauma  counseling,  and 

•  Other  services  needed  to  bridge  the 
time  between  the  certification  or 
eligibility  date  indicated  directly  on  the 
Department's  letter,  and  the  receipt  of 
public  benefits  and  support  services. 

Applicants  focusing  on  Services  to 
Victims  of  a  Severe  Form  of  Trafficking 
should  indicate  how  they  will  ensure 
that  services  are  appropriate  and 
accessible  both  linguistically  and 
culturally. 

Non-Allowable  Activities 

Funds  will  not  be  awarded  to 
applicants  for  the  purpose  of  engaging 
in  activities  of  a  distinctly  political 
nature,  activities  designed  exclusively 
to  promote  the  preservation  of  a  specific 
cultural  heritage,  or  activities  with  an 
international  objective  (i.e.,  activities 
related  to  events  in  the  refugees'  country 
of  origin).  No  funds  will  be  used  to 
provide  direct  services  or  benefits  to 
trafficking  victims  who  have  not  been 
certified  by  HHS  and  are  therefore  not 
yet  eligible  to  receive  direct  benefits 
and/or  services.  HHS  Trafficking  funds 
may  not  be  used  by  any  agency  or 
organization  to  support  activities 
relating  to  or  supporting  the  legalization 
of  prostitution. 

Review  Criteria 

1.  Objectives  and  Need — Local/ 
Community  Outreach — The  applicant 
demonstrates  a  clear  understanding  of 
the  population  to  be  served.  The 
conditions  in  proposed  commimities  are 
clearly  described,  including  the 
reasonable  expectation  of  identifying 
trafficking  victims  within  the 
community.  The  need  for  additional 
information  leading  to  enhanced 
acknowledgment  of  trafficking  is 
documented.  The  applicant  provides . 
anecdotal  evidence  that  there  are 
enough  people  and/or  organizations  that 
would  benefit  from  this  type  of 
outreach/educational  opportimity. 
Services  for  Victims  of  a  Severe  Form  of 
Trafficking — The  applicant 
demonstrates  a  clear  understanding  of 
the  population  to  be  served.  The 
number  of  projected  victims  of 
trafficking  to  be  served  is  reasonable  in 
light  of  the  organization's  capacity.  The 
application  proposes  to  address  a 


program  of  services  for  victims  of 
trafficking.  (25  points) 

2.  Results  or  Benefits  Expected — ^The 
applicant  clearly  describes  the  results 
and  benefits  to  be  achieved.  The 
application  clearly  describes  how  the 
specific  target  population  will  benefit 
fi-om  proposed  services,  e.g.,  enhanced 
case  management,  special  medical  care, 
referrals  and  follow-up  with  culturally 
and  linguistically  appropriate 
mainstream  providers.  Results  or 
benefits  are  described  also  in  terms  of 
the  opportunities  provided  for  victims, 
benefit-providing  agencies,  and  law 
enforcement.  The  application  describes 
how  the  impact  of  the  funds  will  be 
measured  on  key  indicators  associated 
with  the  purpose  of  the  project. 
Proposed  outcomes  are  measurable  and 
achievable  within  the  grant  project 
period,  and  the  proposed  monitoring 
and  information  collection  is  adequately 
planned.  (25  points) 

3.  Approach — The  strategy  and  plan, 
including  a  description  of  each 
proposed  geographic  area/community 
and  an  assessment  of  appropriateness  of 
activities,  are  likely  to  achieve  proposed 
results.  The  proposed  activities  and 
timeframes  are  reasonable  and  feasible. 
The  plan  describes  in  detail  how  the 
proposed  activities  will  be 
accomplished  as  well  as  the  potential 
for  the  project  to  generate  additional 
interest  in  outreach  to  victim 
populations  and  coordination  with 
other  services.  The  application  includes 
a  clear  and  comprehensive  description 
of  the  geographic  area/communities  to 
be  served  and  how  it/they  will  be 
impacted  by  this  project.  Assurance  is 
provided  that  proposed  services  will  be 
delivered  in  a  manner  that  is 
linguistically  and  culturally  appropriate 
to  the  target  population.  The  applicant 
has  described  the  planning  and/or 
consultation  efforts  undertaken.  Where 
coalition  partners  are  proposed,  the 
applicant  describes  each  partner 
agency's  respective  role  and  financial 
responsibilities  and  describes  how  the 
coalition  will  enhance  the 
accomplishment  of  the  project  goals. 
Evidence  of  commitment  of  coalition 
partners  in  implementing  the  activities 
is  demonstrated,  i.e.,  by  Memoranda  of 
Understanding  (MOUs)  among 
participants.  Assurance  is  provided  that 
proposed  services  will  be  delivered  in  a  ' 
manner  that  is  linguistically  and 
cidturally  appropriate  to  the  target 
population.  (25  points) 

4.  Organizational  Profiles — The 
administrative  and  management  features 
of  the  project,  including  a  plan  for  fiscal 
and  programmatic  management  of  each 
activity  and  planning  activities,  are 
described  in  detail  with  proposed  start- 


up times,  ongoing  timelines,  major 
milestones  or  benchmarks,  a 
component/project  organization  chart, 
management  of  affiliates,  and  a  staffing 
chart  of  affiliate  network.  The 
qualifications  of  project  staff,  both 
applicant  and  affiliate  agencies,  as  well 
as  any  volunteers,  are  documented.  The 
applicant  has  provided  a  copy  of  its 
most  recent  audit  report.  (10  points) 

5.  Budget  and  Budget  Justification — 
The  budget  and  narrative  justification 
are  reasonable,  clearly  presented,  and 
cost-effective  in  relation  to  the  proposed 
activities  and  anticipated  results.  The 
applicant  clearly  indicates  how  awarded 
funds  will  complement  other 
conununity  outreach  efforts  and/or 
social  services  to  achieve  the  objectives. 
Planning  for  continuation  of  services 
beyond  the  project  period  is  realistic- 
(15  points) 

Part  n:  The  Review  Process 

Intergovernmental  Review 

This  program  is  covered  under 
Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs,  •  and  45  CFR  Part  100, 
"Intergovenmiental  Review  of 
Department  of  Health  and  Human 
Services  Programs  and  Activities." 
Under  the  Order,  States  may  design 
their  own  processes  for  reviewing  and 
commenting  on  proposed  federal 
assistance  under  covered  programs. 

•  All  States  and  Territories  except 
Alabama,  Alaska,  Arizona,  Colorado, 
Connecticut,  Hawaii,  Idaho,  Indiana, 
Kansas,  Louisiana,  Massachusetts, 
Miimesota,  Montana,  Nebraska,  New 
Jersey,  New  York,  Ohio,  Oklahoma, 
Oregon,  Pennsylvania,  South  Dakota, 
Termessee,  Vermont,  Virginia, 
Washington,  Wyoming,  and  Palau  have 
elected  to  participate  in  the  Executive 
Order  process.  Applicants  fi-om  these 
twenty-seven  jurisdictions  need  take  no 
action  regarding  E.O.  12372.  Applicants 
for  projects  to  be  administered  by 
Federally-recognized  Indian  Tribes  are 
also  exempt  from  the  requirements  of 
E.O.  12372.  Applicants  should  contact 
their  Single-Points-of-Contact  (SPOC)  as 
soon  as  possible  to  alert  them  of  the 
prospective  applications  and  receive 
any  necessary  instructions.  Applicants 
from  participating  jurisdictions  must 
submit  any  required  material  to  the 
SPOCs  as  soon  as  possible  so  that  the 
program  office  can  obtain  and  review  ^ 
SPOC  comments  as  part  of  the  award 
process.  The  applicant  must  submit  all 
required  materials,  if  any,  to  the  SPOC 
and  indicate  the  date  of  this  submittal 
(the  date  of  contact)  on  the  Standard 
Form  424,  item  16a. 
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Under  45  CFR  100.8(a)(2),  a  SPOC  has 
60  days  from  the  application  deadline  to 
comment  on  proposed  new  or 
competing  continuation  awards. 

SPOCs  are  encouraged  to  eliminate 
the  submission  of  routine  endorsements 
as  official  recommendations. 

Additionally,  SPOCs  are  requested  to 
clearly  di£fierentiate  between  mere 
advisory  comments  and  those  official 
State  process  recommendations  which, 
may  trigger  the  "acconunodate  or 
explain"  rule. 

When  comments  are  submitted 
directly  to  ACF,  they  should  be 
addressed  to:  Grants  Management 
Officer,  U.S.  Department  of  Health  and 
Human  Services,  Administration  for 
Children  and  Families,  Office  of  Refugee 
Resettlement,  370  L^nfant  Promenade 
SW.,  4th  floor,  Washington  DC  20447. 

A  list  of  the  Single  Points  of  Contact 
for  each  participating  State  and 
Territory  can  be  found  on  the  Web  at: 
http://www.  whitehouse.gov/omb/ 
index.html. 

Initial  ACF  Screening 

Each  application  submitted  under  this 
program  annoimcement  will  undergo  a 
pre-review  to  determine  that  (1)  the 
application  was  received  by  the  closing 
date  of  November  1,  2002,  and 
submitted  in  accordance  with  the 
instructions  in  this  announcement;  and 
(2)  the  applicant  is  eligible  for  funding. 

Competitive  Review  and  Evaluation. 
Criteria 

Applications  which  pass  the  initial 
ACF  screening  will  be  evaluated  and 
rated  by  an  independent  review  panel 
on  the  basis  of  evaluation  criteria 
specified  in  Part  I.  The  evaluation 
criteria  were  designed  to  assess  the 
quality  of  a  proposed  project  and  to 
determine  the  likelihood  of  its  success. 
The  evaluation  criteria  are  closely 
related  and  are  considered  as  a  whole  in 
judging  the  overall  quality  of  an 
application.  Points  are  awarded  only  to 
applications  that  are  responsive  to  the 
evaluation  criteria  within  the  context  of 
this  program  aimouncement. 

Part  m:  The  Application 

In  order  to  be  considered  for  a  grant 
under  this  program  announcement,  an 
application  must  be  submitted  on  the 
forms  supplied  and  in  the  manner 
prescribed  by  ACF.  Selected  elements  of 
the  ACF  Uniform  Project  Description 
(UPD)  relevant  to  this  program 
announcement  are  attached  as 
Appendix  A. 

Application  Forms 

Applicants  requesting  financial 
assistance  under  this  announcement 


must  file  the  Standard  Form  (SF)  424, 
Application  for  Federal  Assistance;  SF 
424A,  Budget  Information — Non- 
construction  Programs;  SF  424B, 
Assurances — Non-Construction 
Programs.  The  forms  may  be  reproduced 
for  use  in  submitting  applications. 
Application  materials  including  forms 
and  instructions  are  also  available  from 
the  Contact  named  in  the  preamble  of 
this  announcement. 

Application  Submission  and  Deadlines 

An  application  with  an  original 
signature  and  two  clearly  identified 
copies  are  required.  Applicants  must 
clearly  indicate  on  the  SF  424  the  grant 
announcement  nimiber  under  which  the 
application  is  submitted. 

■The  closing  date  for  receipt  of 
applications  is  (4:30  p.m.  Eastern  Time 
Zone)  November  1,  2002.  Please  note 
that  all  applications  must  be  received 
(as  opposed  to  postmarked)  in  ACF  by 
this  date  or  they  will  be  considered  late. 
Delays  caused  by  express  mailing 
companies  are  not  the  responsibility  of 
ACF  and  negatively  affected 
applications  will  be  considered  late. 
Mailed  and  hand-carried  applications 
received  after  the  4:30  p.m.  (Eastern 
Time  Zone)  deadline  on  the  closing  date 
will  be  classified  as  late. 

Mailed  applications  shall  be 
considered  as  meeting  an  announced 
deadline  if  they  are  either  received  on 
or  before  the  deadline  time  and  date  at 
the:  U.S.  Department  of  Health  and 
Human  Services,  Administration  for 
Children  and  Families,  Office  of  Grants 
Management,  Division  of  Discretionary 
Grants,  Attention:  Grants  Management 
Officer,  370  L'Enfant  Promenade  SW.. 
4th  Floor,  Washington,  DC  20447. 
Applicants  are  responsible  for  mailing 
applications  well  in  advance  to  ensure 
that  applications  are  received  on  or 
before  the  deadline  time  and  date. 

Applications  hand-carried  by 
applicants,  applicant  couriers, 
overnight/express  mail  couriers,  or  by 
other  representatives  on  behalf  of  the 
applicant  shall  be  considered  as  meeting 
an  announced  deadline  if  they  are 
received  on  or  before  the  deadline  date, 
between  the  hoiu°s  of  8  a.m.  and  4:30 
p.m.,  EST,  at  the  U.S.  Department  of 
Health  and  Himian  Services, 
Administration  for  Children  and 
Families,  Office  of  Grants  Management, 
Division  of  Discretionary  Grants, 
Attention:  Grants  Management  Officer, 
4th  Floor,  Aerospace  Building,  901  D 
Street,  SW.,  Washington,  DC  20447 
between  Monday  and  Friday  (excluding 
federal  holidays).  The  address  must 
appear  on  the  envelope/package 
containing  the  application  with  the  note 
"Attention:  Grants  Management 


Officer."  (Applicants  are  cautioned  that 
express/overnight  mail  services  do  not 
always  deliver  as  agreed.  Delays  caused 
by  express  mailing  companies  are  not 
the  responsibility  of  ACF  and  negatively 
affected  applications  will  be  considered 
late.) 

ACF  cannot  accommodate 
transmission  of  applications  by  fax  or 
through  other  electronic  media. 
Therefore,  applications  transmitted  to 
ACF  electronically  will  not  be  accepted 
regardless  of  date  or  time  of  submission 
and  time  of  receipt. 

The  federal  government  has 
experienced  periodic  delays  in  mail 
delivery  through  the  U.S.  Postal  Service 
since  fall  2001.  In  some  instances,  mail 
has  been  delayed  up  to  or  over  four 
months.  To  ensure  that  ACF  receives 
your  application  by  the  (4:30  p.m. 
Eastern  Time  Zone)  November  1,  2002 
deadline,  you  may  wish  to  send  your 
application  via  an  express  mailing 
service.  Also,  please  send  an  electronic 
notification  that  you  have  sent  an 
application  to  Jay  Womack  at 
jwomack@acf.hhs.gov  and  Neil  Kromash 
at  nkromash@acf.hhs.gov. 

Late  applications:  Applications  that 
do  not  meet  the  criteria  above  are 
considered  late  applications.  ACF  shall 
notify  each  late  applicant  that  its 
application  will  not  be  considered  in 
the  current  competition. 

Extension  of  deadlines:  ACF  may 
extend  application  deadlines  when 
circimistances  such  as  acts  of  God  {e.g. 
floods,  hurricanes,  etc.)  occvu-,  or  when 
there  are  widespread  disruptions  of  mail 
service.  Determinations  to  extend  or 
waive  deadline  requirements  rest  with 
the  Chief  Grants  Management  Officer. 

For  Further  Information  on 
Application  Deadlines  Contact  Grants 
Management  Officer,  Administration  for 
Children  and  Families,  Office  of  Grants 
Management,  Division  of  Discretionary 
Grants,  370  L'Enfant  Promenade  SW., 
4th  Floor.  Washington,  DC  20447. 
Telephone:  (202)  401-4577. 

Certifications.  Assurances,  and 
Disclosure  Required  for  Non- 
Construction  Programs 

Applicants  must  sign  and  return  the 
disclosure  form,  if  applicable,  with  thefr 
applications.  Applicants  requesting 
financial  assistance  for  non-construction 
projects  must  file  the  Standard  Form 
424B,  "Assiirances:  Non-Construction 
Programs."  Applicants  must  sign  and 
return  the  Standard  Form  424B  with 
their  applications. 

Applicants  must  provide  a  signed 
certification  regarding  lobbying  with 
their  applications,  when  applying  for  an 
award  in  excess  of  $100,000.  Applicants 
who  have  used  non-federal  funds  for 
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lobbjring  activities  in  connection  with 
receiving  assistance  under  this 
announcement  shall  complete  a 
disclosure  form  to  report  lobbying. 

Applicants  must  make  the  appropriate 
certification  of  their  compliance  with 
the  Drug  Free  Workplace  Act  of  1988. 
By  signing  and  submitting  the 
application,  the  applicant  is  providing 
the  certification  and  need  not  mail  back 
the  certification  with  the  application. 

Applicants  must  make  the  appropriate 
certification  that  they  are  not  presently 
debarred,  suspended  or  otherwise 
ineligible  for  an  award.  By  signing  and 
submitting  the  application,  the 
applicant  is  providing  the  certification 
and  need  not  mail  back  the  certification 
with  the  applications. 

General  Instructions  for  Preparing  a  Full 
Project  Description 

The  project  description  provides  a 
major  means  by  which  an  application  is 
evaluated  and  ranked  to  compete  with 
other  applications  for  available 
assistance.  The  project  description 
should  be  concise  and  complete  and 
should  address  the  activity  for  which 
federal  funds  are  being  requested. 
Supporting  documents  should  be 
included  where  they  can  present 
information  clearly  and  succinctly. 
Applicants  are  encouraged  to  provide 
information  on  their  organizational 
structure,  staff,  related  experience,  and 
other  information  considered  relevant. 
Awarding  offices  use  this  and  other 
information  to  determine  whether  the 
applicant  has  the  capability  and 
resources  necessary  to  carry  out  the 
proposed  project.  It  is  important, 
therefore,  that  this  information  be 
included  in  the  ^plication.  However, 
in  the  narrative  the  applicant  must 
distinguish  between  resources  directly 
related  to  the  proposed  project  from 
those  that  will  not  be  used  in  support 
of  the  specific  project  for  which  funds 
are  requested.  Please  refer  to  the  UPD 
section^in  the  appendix. 

Length  of  Applications 

Each  application  narrative  should  not 
exceed  20  pages  in  a  12-pitch  font. 
Attachments  and  appendices  should  not 
exceed  25  pages  and  should  be  used 
only  to  provide  supporting 
documentation  such  as  administration 
charts,  position  descriptions,  resumes, 
and  letters  of  intent  or  partnership 
agreements.  A  table  of  contents  and  an 
executive  summary  should  be  included 
but  will  not  count  in  the  page 
limitations.  Each  page  should  be 
numbered  sequentially,  including  the 
attachments  and  appendices.  This 
limitation  of  20  pages  should  be 
considered  as  a  maximum,  and  not 


necessarily  a  gocd.  Application  forms  are 
not  to  be  counted  in  the  page  limit. 

Please  do  not  include  oooks  or 
videotapes  as  they  are  not  easily 
reproduced  and  are,  therefore, 
inaccessible  to  the  reviewers. 

Part  rV:  Post-Award 

Applicable  Regulations 

Applicable  DHHS  regulations  can  be 
found  in  45  CFR  Part74  or  92. 

Treatment  of  Program  Income 

Program  income  from  activities 
funded  under  this  program  may  be 
retained  by  the  recipient  and  added  to 
the  funds  committed  to  the  project,  and 
used  to  further  program  objectives. 

Reporting  Requirements 

Grantees  are  required  to  file  the 
Financial  Status  Report  (SF-269)  semi- 
aimually  and  the  Program  Performance 
Reports  quarterly,  along  with  the 
Schedule  C  of  the  ORR  Quarterly 
Performance  Report. 

Funds  awarded  must  be  accounted 
for,  and  reported  under,  the  distinct 
grant  number  ascribed.  Although  ORR 
does  not  expect  the  proposed  projects  to 
include  evaluation  activities,  it  does 
expect  grantees  to  maintain  adequate 
records  to  track  and  report  on  project 
outcomes  and  expenditures.  The  official 
receipt  point  for  all  reports  and 
correspondence  is  the  Grants 
Management  Officer,  Administration  for 
Children  and  Families/Office  of  Grants 
Management,  Division  of  Discretionary 
Grants,  370  L'Enfant  Promenade  SW., 
4th  Floor,  Washington,  DC  20447, 
Telephone:  (202)  401-4577.  An  original 
and  one  copy  of  each  report  shall  be 
submitted  within  30  days  of  the  end  of 
each  reporting  period  directly  to  the 
Office  of  Grants  Management. 

A  Final  Financial  and  Program  Report 
shall  be  due  90  days  after  the  project 
expiration  date  or  termination  of  federal 
budget  support.  ^  „ 

Dated:  August  29.  2002. 

Carmel  Clay-Thompson, 

Deputy  Director,  Office  of  Refugee 
Resettlement. 

Appendix  A — Uniform  Project 
Description  OMB  No.  097(M)139  . 

The  project  description  is  approved  under 
OMB  control  number  0970-0139  which 
expires  12/31/03. 

Part  I:  The  Project  Description  Overview 

Purpose 

The  project  description  provides  a  major 
means  by  which  an  application  is  evaluated 
and  ranked  to  compete  with  other 
applications  for  available  assistance.  The 
project  description  should  be  concise  and 
complete  euid  should  address  the  activity  for 


which  Federal  funds  are  being  requested. 
Supporting  documents  should  be  included 
where  they  can  present  information  clearly 
and  succinctly.  In  preparing  your  project 
description,  all  information  requested 
through  each  specific  evaluation  criteria 
should  be  provided.  Awarding  ofHces  use 
this  and  other  information  in  making  their 
funding  recommendations.  It  is  important, 
therefore,  that  this  information  be  included 
in  the  application. 

General  Instructions 

ACF  is  particularly  interested  in  specific 
factual  informatTon  and  statements  of 
measurable  goals  in  quantitative  terms. 
Project  descriptions  are  evaluated  on  the 
basis  of  substance,  not  length.  Extensive 
exhibits  are  not  required.  Cross  referencing 
should  be  used  rather  than  repetition. 
Supporting  information  concerning  activities 
that  will  not  be  directly  funded  by  the  grant 
or  information  that  does  not  directly  pertain 
to  an  integral  part  of  the  grant  funded  activity 
should  be  placed  in  an  appendix.     ~ 

Pages  should  be  numbered  and  a  table  of 
contents  should  be  included  for  easy 
reference. 

Part  II:  General  Instructions  for  Preparing  a 
Full  Project  Description 

Introduction 

Applicants  required  to  submit  a  full  project 
description  shall  prepare  the  project 
description  statement  in  accordance  with  the 
following  instructions  and  the  specified 
evaluation  criteria.  The  instructions  give  a 
broad  overview  of  what  your  project 
description  should  include  while  the 
evaluation  criteria  expands  and  clarifies 
more  program-specific  information  that  is 
needed. 

Project  Summary/ Abstract 

Provide  a  summary  of  the  project 
description  (a  page  or  less)  with  reference  to 
the  funding  request. 

Objectives  and  Need  for  Assistance 

Clearly  identify  the  physical,  economic, 
social,  financial,  institutional,  and/or  other 
problem(s)  requiring  a  solution.  The  need  for 
assistance  must  be  demonstrated  and  the 
principal  and  subordinate  objectives  of  the 
project  must  be  clearly  stated;  supporting 
documentation,  such  as  letters  of  support  and 
testimonials  from  concerned  interests  other 
than  the  applicant,  may  be  included.  Any 
relevant  data  based  on  planning  studies 
should  be  included  or  referred  to  in  the 
endnotes/footnotes.  Incorporate  demographic 
data  and  participant/beneficiary  information, 
as  needed.  In  developing  the  project 
description,  the  applicant  may  volunteer  or 
be  requested  to  provide  information  on  the 
total  range  of  projects  currently  being 
conducted  and  supported  (or  to  be  initiated), 
some  of  which  may  be  outside  the  scope  of 
the  program  announcement. 

Results  or  Benefits  Expected 

Identify  the  results  and  benefits  to  be 
derived. 

Approach 

Outline  a  plan  of  action  which  describes 
the  scope  and  detail  of  how  the  proposed 
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work  will  be  accomplished.  Accoimt  for  all 
functions  or  activities  identified  in  the 
application.  Cite  factors  which  might 
accelerate  or  decelerate  the  work  and  state 
your  reason  for  taking  the  proposed  approach 
rather  than  others.  Describe  any  unusual 
features  of  the  project  such  as  design  or 
technological  innovations,  reductions  in  cost 
or  time,  or  extraordinary  social  and 
community  involvement. 

Provide  quantitative  monthly  or  quarterly 
projections  of  the  accomplishments  to  be 
achieved  for  each  function  or  activity  in  such 
terms  as  the  number  of  people  to  be  served 
and  the  number  of  activities  accomplished. 
When  accomplishments  cannot  be  quantified 
by  activity  or  function,  list  them  in 
chronological  order  to  show  the  schedule  of 
accomplishments  and  their  target  dates. 

If  any  data  is  to  be  collected,  maintained, 
and/or  disseminated,  clearance  may  be 
required  from  the  U.S.  Office  of  Management 
and  Budget  (OMB).  This  clearance  pertains  to 
any  "collection  of  information  that  is 
conducted  or  sponsored  by  ACF." 

List  organizations,  cooperating  entities, 
consultants,  or  other  key  individuals  who 
will  work  on  the  project  along  with  a  short 
description  of  the  nature  of  their  effort  or 
contribution. 

Staff  and  Position  Data 

Provide  a  biographical  sketch  for  each  key 
person  appointed  and  a  job  description  for 
each  vacant  key  position.  A  biographical 
sketch  will  also  be  required  for  new  key  staff 
as'appointed. 

Organizational  Profiles 

Provide  information  on  the  applicant 
organization(s)  and  cooperating  partners  such 
as  organizational  charts,  financial  statements, 
audit  reports  or  statements  from  CPAs/ 
Licensed  Public  Accountants,  Employer 
Identification  Numbers,  names  of  bond 
carriers,  contact  persons  and  telephone 
numbers,  child  care  licenses  and  other 
documentation  of  professional  accreditation, 
information  on  compliance  with  Federal/ 
State/local  government  standards, 
documentation  of  experience  in  the  program 
area,  and  other  pertinent  information.  Any 
non-profit  organization  submitting  an 
application  must  submit  proof  of  its  non- 
profit status  in  its  application  at  the  time  of 
submission. 

The  non-profit  agency  can  accomplish  this 
by  providing  a  copy  of  the  applicant's  listing 
in  the  Internal  Revenue  Service's  (IRS)  most, 
recent  list  of  tax-exempt  organizations 
described  in  Section  501(c)(3)  of  the  IRS 
code,  or  by  providing  a  copy  of  the  currently 
valid  IRS  tax  exemption  certificate,  or  by 
providing  a  copy  of  the  articles  of 
incorporation  bearing  the  seal  of  the  State  in 
which  the  corporation  or  association  is 
domiciled. 

Third-Party  Agreements 

Include  written  agreements  between 
grantees  and  subgrantees  or  subcontractors  or 
other  cooperating  entities.  These  agreements 
must  detail  scope  of  work  to  be  performed, 
work  schedules,  remuneration,  and  other 
terms  and  conditions  that  structure  or  define 
the  relationship. 


Letters  of  Support 

Provide  statements  from  community, 
public  and  commercial  leaders  that  support 
the  project  proposed  for  funding.  All 
submissions  should  be  included  in  the 
application  OR  by  application  deadline. 

Budget  and  Budget  Justification 

Provide  line  item  detail  and  detailed 
calculations  for  each  budget  object  class 
identified  on  the  Budget  Information  form. 
Detailed  calculations  must  include 
estimation  methods,  quantities,  unit  costs, 
and  other  similar  quantitative  detail 
sufficient  for  the  calculation  to  be  duplicated. 
The  detailed  budget  must  also  include  a 
breakout  by  the  funding  sources  identified  in 
Blockl5oftheSF-424. 

Provide  a  narrative  budget  justification  that 
describes  how  the  categorical  costs  are 
derived.  Discuss  the  necessity, 
reasonableness,  and  allocability  of  the 
proposed  costs. 

General 

The  following  guidelines  are  for  preparing 
the  budget  and  budget  justification.  Both 
Federal  and  non-Federal  resources  shall  be 
detailed  and  justified  in  the  budget  and 
narrative  justification.  For  purposes  of 
preparing  the  budget  and  budget  justification, 
"Federal  resources"  refers  only  to  the  ACF 
grant  for  which  you  are  applying.  Non- 
Federal  resources  are  all  other  Federal  and 
non-Federal  resources.  It  is  suggested  that 
budget  amounts  and  computations  be 
presented  in  a  columnar  format:  first  column, 
object  class  categories;  second  column. 
Federal  budget;  next  column(s),  non-Federal 
budget(s),  and  last  column,  total  budget.  The 
budget  justification  should  be  a  narrative. 

Personnel 

Description:  Costs  of  employee  salaries  and 
wages. 

Justification:  Identify  the  project  director  or 
principal  investigator,  if  known.  For  each 
staff  person,  provide  the  title,  time 
commitment  to  the  project  (in  months),  time 
commitment  to  the  project  (as  a  percentage 
or  full-time  equivalent),  annual  salary,  grant 
salary,  wage  rates,  etc.  Do  not  include  the 
costs  of  consultants  or  personnel  costs  of 
delegate  agencies  or  of  specific  project(s)  or 
businesses  to  be  financed  by  the  applicant. 

Fringe  Benefits 

E)escription:  Costs  of  employee  fringe 
benefits  unless  treated  as  part  of  an  approved 
indirect  cost  rate. 

Justification:  Provide  a  breakdown  of  the 
amounts  and  percentages  that  comprise 
fringe  benefit  costs  such  as  health  insurance, 
FICA,  retirement  insurance,  taxes,  etc. 

Travel 

Description:  Costs  of  project-related  travel 
by  employees  of  the  applicant  organization 
(does  not  include  costs  of  consultant  travel). 

Justification:  For  each  trip,  show  the  total 
number  of  travelers),  travel  destination, 
duration  of  trip,  per  diem,  mileage 
allowances,  if  privately  owned  vehicles  will 
be  used,  and  other  transportation  costs  and 
subsistence  allowances.  Travel  costs  for  key 
staff  to  attend  ACF-sponsored  workshops 
should  be  detailed  in  the  budget. 


Equipment 

Description:  "Equipment"  means  an  article 
of  nonexpendable,  tangible  personal  property 
having  a  useful  life  of  more  than  one  year 
and  an  acquisition  cost  which  equals  or 
exceeds  the  lesser  of  (a)  the  capitalization 
level  established  by  the  organization  for  the 
financial  statement  purposes,  or  (b)  SS.OOO. 
(Note:  Acquisition  cost  means  the  net  invoice 
unit  price  of  an  item  of  equipment,  including 
the  cost  of  any  modifications,  attachments, 
accessories,  or  auxiliary  apparatus  necessary 
to  make  it  usable  for  the  purpose  for  which 
it  is  acquired.  Ancillary  charges,  such  as 
taxes,  duty,  protective  in-transit  insurance, 
freight,  and  installation  shall  be  included  in 
or  excluded  from  acquisition  cost  i^ 
accordance  with  the  organization's  regular     , 
written  accounting  practices.) 

Justification:  For  each  type  of  equipment 
requested,  provide  a  description  of  the 
equipment,  the  cost  per  unit,  the  number  of 
units,  the  total  cost,  and  a  plan  for  use  on  the 
project,  as  well  as  use  or  disposal  of  the 
equipment  after  the  project  ends.  An 
applicant  organization  that  uses  its  own 
definition  for  equipment  should  provide  a 
copy  of  its  policy  or  section  of  its  policy 
which  includes  the  equipment  definition. 

Supplies 

Description:  Costs  of  all  tangible  personal 
property  other  than  that  included  under  the 
Equipment  category. 

Justification:  Specify  general  categories  of 
supplies  and  their  costs.  Show  computations 
and  provide  other  information  that  supports 
the  amount  requested. 

Contractual 

Description:  Costs  of  all  contracts  for 
services  and  goods  except  for  those  which 
belong  under  other  categories  such  as 
equipment,  supplies,  construction,  etc. 
Third-party  evaluation  contracts  (if 
applicable)  and  contracts  with  secondary 
recipient  organizations,  including  delegate 
agencies  and  specific  project(s)  or  businesses 
to  be  financed  by  the  applicant,  should  be 
included  under  this  category. 

Justification:  All  procurement  transactions 
shall  be  conducted  in  a  manner  to  provide, 
to  the  maximum  extent  practical,  open  and 
free  competition.  Recipients  and  sub- 
recipients,  other  than  Sutes  that  are  required 
to  use  Part  92  procedures,  must  justify  any 
anticipated  procurement  action  that  is 
expected  to  be  awarded  without  competition 
and  exceed  the  simplified  acquisition 
threshold  fixed  at  41  U.S.C.  403(11)  currently 
set  at  $100,000.  Recipients  might  be  required 
to  make  available  to  ACF  pre-award  review 
and  procurement  documents,  such  as  request 
for  proposals  or  invitations  for  bids, 
independent  cost  estimates,  etc. 

Note:  Whenever  the  applicant  intends  to 
delegate  part  of  the  project  to  another  agency, 
the  applicant  must  provide  a  detailed  budget 
and  budget  narrative  for  each  delegate 
agency,  by  agency  title,  along  with  the 
required  supporting  information  referred  to 
in  these  instructions. 


Other 

Enter  the  total  of  all  other  costs.  Such 
costs,  where  applicable  and  appropriate,  may 
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include  but  are  not  limited  to  insurance, 
food,  medical  and  dental  costs  (non- 
contractuai),  professional  services  costs, 
space  and  equipment  rentals,  printing  and 
publication,  computer  use,  training  costs, 
such  as  tuition  and  stipends,  staff 
development  costs,  and  administrative  costs. 

Justification:  Provide  computations,  a 
narrative  description  and  a  justification  for 
each  cost  under  this  category. 

Indirect  Charges 

Description:  Total  amount  of  indirect  costs. 
This  category  should  be  used  only  when  the 
applicant  currently  has  an  indirect  cost  rate 
approved  by  the  Department  of  Health  and 
iluman  Services  (HHS)  or  another  cognizant 
Federal  agency. 

JustiTication:  An  applicant  that  will  charge 
indirect  costs  to  the  grant  must  enclose  a 
copy  of  the  current  rate  agreement.  If  the 
applicant  organization  is  in  the  process  of 
initially  developing  or  renegotiating  a  rate,  it 
should  immediately  upon  notification  that  an 
award  will  be  made,  develop  a  tentative 
indirect  cost  rate  proposal  based  on  its  most 
recently  completed  fiscal  year  in  accordance 
with  the  principles  set  forth  in  the  cognizant 
agency's  guidelines  for  establishing  indirect 
cost  rates,  and  submit  it  to  the  cognizant 
agency.  Applicants  awaiting  approval  of  their 
indirect  cost  proposals  may  also  request 
indirect  costs.  It  should  be  noted  that  when 
an  indirect  cost  rate  is  requested,  those  costs 
includejl  in  the  indirect  cost  pool  should  not 
also  be  charged  as  direct  costs  to  the  grant. 
Also,  if  the  applicant  is  requesting  a  rate 
which  is  less  than  what  is  allowed  under  the 
program,  the  authorized  representative  of  the 
applicant  organization  must  submit  a  signed 
acknowledgment  that  the  applicant  is 
accepting  a  lower  rate  than  allowed. 

Program  Income      \ 

Description:  The  estimated  amount  of 
income,  if  any.  expected  to  be  generated  from 
this  project. 

lustification:  Describe  the  nature,  source 
and  anticipated  use  of  program  income  in  the 
budget  or  refer  to  the  pages  in  the  application 
that  contain  this  information. 

Nonfederal  Resources 

Ttescription:  Amounts  of  non-Federal 
resources  that  will  be  used  to  support  the 
project  as  identified  in  Block  15  of  the  SF- 
424. 

Justification:  The  firm  commitment  of 
these  resources  must  be  documented  and 
submitted  with  the  application  in  order  to  be 
given  credit  in  the  review  process.  A  detailed 
budget  must  be  prepared  for  each  funding 
source.  1 

Total  Direct  Charges.  Total  Indirect  Charges. 
Total  Project  Costs 

[Self-explanatoryl 
[FR  Doc.  02-24238  Filed  »-23-02;  8:45  am] 

BILLINQ  CODE  41S4-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Center  for  Mental  Health  Services; 
Notice  of  Meeting 

Pursuant  to  Public  Law  92-463,    - 
notice  is  hereby  given  of  a  Telephone 
Conference  meeting  of  the  Center  for 
Mental  Health  Services  (CMHS) 
National  Advisory  Council  in 
September  2002. 

The  meeting  will  include  the  review, 
discussion  and  evaluation  of  individual 
grant  applications. 

Therefore  the  meeting  will  be  closed 
to  the  public  as  determined  by  the 
Administrator,  SAMHSA,  in  accordance 
with  Title  5  U.S.C.  552b  (c)(6)  and  5 
U.S.C.  App.  2.  &  10  (d). 

A  summary  of  the  meeting  and  a 
roster  of  Council  members  may  be 
obtained  from:  Ms.  Tracey  Cooper, 
Committee  Management  Officer,  CMHS 
National  Advisory  Council,  5600 
Fishers  Lane,  Room  15-105,  Rockville, 
Maryland  20857.  Telephone:  (301)  443- 
1158.  Substantive  program  infonnation 
may  be  obtained  from  the  person  listed 
below. 

Committee  Name:  Center  for  Mental 
Health  Services  National  Advisory 
Council. 

Meeting  Date:  September  23,  2002 
(Closed). 

Time:  12  p.m.-2  p.m. 

Place:  Parklawn  Building,  5600 
Fishers  Lane,  Conference  Room  17-94, 
Rockville,  Maryland  20857. 

Contact:  Eileen  S.  Pensinger,  M.Ed., 
5600  Fishers  Lane,  Parklawn  Building, 
Room  17C-14,  Rockville,  Maryland 
20857,  Telephone:  (301)  443-4823. 

Dated:  September  8.  2002. 
Toian  Vaughn, 

Committee  Management  Officer,  Substance 
Abuse  and  Mental  Health  Services 
Administration. 

[FR  Doc.  02-24162  Filed  9-23-02:  8:45  am) 
BILUNG  CODE  4162-20-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[WO-350-1430-EY-24 1A) 

0MB  Approval  Number  1004-0153; 
infonnation  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
Under  the  Paperwork  Reduction  Act 

The  Bureau  of  Land  Management 
(BLM)  has  submitted  an  extension  of  a 
currently  approved  collection  to  collect 
the  information  listed  below  to  the 


Office  of  Management  and  Budget 
(OMB)  imder  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  On  October  11,  2001,  the 
BLM  published  a  notice  in  the  Federal 
Register  (66  FR  51968)  requesting 
comment  on  this  information  collection. 
The  comment  period  ended  on 
December  10,  2001.  BLM  received  no 
comments  from  the  public.  You  may 
obtain  copies  of  the  collection  of 
information  and  related  forms  and 
explanatory  material  by  contacting  the 
BL^  Information  Collection  Clearance 
Officer  at  the  telephone  number  listed 
below. 

The  OMB  must  respond  to  this 
request  within  60  days  but  may  respond 
after  30  days.  For  maximum 
consideration  your  comments  and 
suggestions  on  the  requirement  should 
be  made  within  30  days  directly  to  the 
Office  of  Management  and  Budget, 
Interior  Department  Desk  Officer  (1004- 
0153),  Office  of  Information  and 
Regulatory  Affairs,  Washington,  DC 
20503.  Please  provide  a  copy  of  your 
comments  to  the  Bureau  Information 
Collection  Clearance  Officer  (WO-630), 
Bureau  of  Land  Management,  Eastern 
States  Office,  7450  Boston  Blvd., 
Springfield,  Virginia  22153. 

Nature  of  Comments 

We  specifically  request  your 
comments  on  the  following: 

1.  Whether  the  collection  of 
information  is  necessary  for  the  proper 
functioning  of  the  BLM,  including 
whether  the  information  will  have 
practical  utility; 

2.  The  accuracy  of  the  BLM's  estimate 
of  the  burden  of  collecting  the 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

3.  The  quality,  utility  and  clarity  of 
the  information  to  be  collected;  and 

4.  How  to  minimize  the  burden  of 
collecting  the  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated  electronic, 
mechanical,  or  other  forms  of 
information  technology. 

Title:  Conveyance  of  Federally-Owned 
Mineral  Interests,  43  CFR  part  2720. 

OAfB  Approval  Number:  1004-0153. 

Bureau  Form  Number:  No  Form. 

Abstmct:  We  use  the  information  to 
determine  if  private  surface  estate  land 
owners  seeking  conveyance  of  the 
Federally-owned  mineral  interests  lying 
beneath  the  surface  of  their  privately 
owned  lands  meet  the  requirements  of 
43  CFR  part  2720. 

Frequency:  Once. 

Description  of  Respondents:  Privately- 
owned  surface  estate  land  owners  with 
Federally-owned  mineral  interests  Ijring 
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beneath  the  surface  of  their  privately 
owned  lands. 

Estimated  Completion  Time:  10 
hours. 

Annual  Responses:  30. 

Application  Fee  Per  Response:  $50. 

Annual  Burden  Hours:  300. 

Bureau  Clearance  Officer:  Michael 
Schwartz,  (202)  452-5033. 

Dated:  June  6,  2002. ' 
Michael  H.  Schwartz, 

Bureau  of  Land  Management,  Infonnation 
Collection  Clearance  Officer. 
[FR  Doc.  02-24160  Filed  9-23-02;  8:45  am] 
BMJJNG  CODE  4310-«4-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[NV-920-1330-GEOT-H1 

Classification;  Salt  Wslls  Known 
Gsothormal  Rssouress  Area,  NV 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Classification  of  the  Salt  Wells 

Known  Geothermal  Resources  Area, 

Nevada. 

SUMMARY:  This  notice  alerts  the  public 
that  the  Bureau  of  Land  Management 
has  expanded  the  size  of  the  Salt  Wells 
Known  Geothermal  Resources  Area  by 
6,576.56  acres. 
EFFECTIVE  DATE:  July  1,  2002. 
SUPPLEMENTARY  INFORMATKM:  Under  the 
Secretary  of  the  Interior's  authority 
contained  in  Sec.  21(a)  of  the 
Geothermal  Steam  Act  of  1970  (84  Stat. 
156fr,  1572;  30  U.S.C.  1020)  we  are 
expanding  the  boundaries  of  the  Salt 
Wells  Known  Geothermal  Resources 
Area  by  6,576.56  acres  to  include: 

Mt  Diablo  Meridian,  Nevada 

T.  16N.,R.  30E., 

Sees.  1,  2,  3. 
T.  16  N.,  R.  31  E.. 

Sec.  6. 
T.  17N.,R.  30E., 

Sees.  22,  27,  34. 
T.  17  N.,  R.  31  E.. 

Sees.  19,  30,  31. 

The  description  of  the  entire  Salt  Wells 
Known  Geothermal  Area  is  now  as  shown 
below: 

Nevada— Salt  Wells  Known  Geothermal 
Resources  Area 

Mt.  Diablo  Meridian,  Nevada 

T.  16  N.,  R.  30  E., 

Sees.  1,  2,  3. 
T.  16  N.,  R.  31  £., 

Sec.  6. 
T.  17N.,  R.  30E., 

Sees.  22-27,  34-36. 
T.  17  N.,  R.  31  E., 

Sees.  19,  30.  31. 


The  above  area  aggregates  10,410.56  acres, 
more  or  less. 

Dated:  August  29,  2002. 
Jean  Rivers-Coundl, 

Acting  State  Director,  Nevada. 

(FR  Doc.  02-24296  Filed  9-23-02;  8:45  am) 

BHJJNO  COOC  4310-HC-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  731-TA-749  (Review)] 

Parsulfatss  From  China 

agency:  United  States  International 
Trade  Commission. 

action:  Schedtiling  of  an  expedited  five- 
year  review  concerning  the  antidimiping 
duty  order  on  persulfetes  from  China. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  scheduling  of  an  expedited 
review  pursuant  to  section  751(c)(3)  of 
the  Tariff  Act  of  1930  (19  U.S.C. 
§  1675(c)(3))  (the  Act)  to  determine 
whether  revocation  of  the  antidimiping 
duty  order  on  persulfates  from  China 
would  be  likely  to  lead  to  continuation 
or  recurrence  of  material  injury  within 
a  reasonably  foreseeable  time.  For 
further  information  concerning  the 
conduct  of  this  review  and  rules  of 
general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207. 
subparts  A,  D,  E,  and  F  (19  CFR  part 
207). 

EFFECTIVE  DATE:  September  6,  2002. 
FOR  FURTHER  MF0RMAT10N  CONTACT:  Fred 
Rv^es  (202-205-3187).  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  infonnation  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  [http:// 
www.usitc.gov). 

SUPPl£MENTARY  INFORMATION: 

Background.— Oa  September  6,  2002. 
the  Commission  determined  that  the 
domestic  interested  party  response  to  its 
notice  of  institution  (67  FR  38333,  June 
3,  2002)  was  adequate  and  the 
respondent  interested  party  group 
response  was  inadequate.  The 
Commission  did  not  find  any  other 
circumstances  that  would  warrant 


conducting  a  full  review.'  Accordingly, 
the  Commission  determined  that  it 
would  conduct  an  expedited  review 
pursuant  to  section  751(c)(3)  of  the  Act. 

Staff  report. — A  staff  report 
containing  information  concerning  the 
subject  matter  of  the  review  will  be 
placed  in  the  nonpublic  record  on 
October  3,  2002.  and  made  available  to 
persons  on  the  Administrative 
Protective  Order  service  list  for  this 
review.  A  public  version  will  be  issued 
thereafter,  pursuant  to  section 
207.62(d)(4)  of  the  Commission's  rules. 

Written  submissions. — As  provided  in 
section  207.62(d)  of  the  Commission's 
rules,  interested  parties  that  are  parties 
to  the  review  and  that  have  provided 
individually  adequate  responses  to  the 
notice  of  institution,^  and  any  party 
other  than  an  interested  party  to  the 
review  may  file  written  comments  with 
the  Secretary  on  what  determination  the 
Commission  should  reach  in  the  review. 
Comments  are  due  on  or  before  October 
8,  2002,  and  may  not  contain  new 
factual  information.  Any  person  that  is 
neither  a  party  to  the  five-year  review 
nor  an  interested  party  may  submit  a 
brief  written  statement  (which  shall  not 
contain  any  new  factual  information) 
pertinent  to  the  review  by  October  8, 
2002.  However,  should  Commerce 
extend  the  time  limit  for  its  completion 
of  the  final  results  of  its  review,  the 
deadline  for  comments  (which  may  not 
contain  new  fectual  information)  on 
Commerce's  final  results  is  three 
business  days  after  the  issuance  of 
Commerce's  results.  If  comments 
contain  business  proprietary 
information  (BPI),  they  must  conform 
with  the  requirements  of  sections  201.6. 
207.3,  and  207.7  of  the  Commission's 
rules. 

The  Commission's  rules  do  not 
authorize  filing  of  submissions  with  the 
Secretary  by  facsimile  or  electronic 
means.  In  accordance  with  sections 
201.16(c)  and  207.3  of  the  rules,  each 
document  filed  by  a  party  to  the  review 
must  be  served  on  all  other  parties  to 
the  review  (as  identified  by  either  the 
public  or  BPI  service  list),  and  a 
certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authority:  This  review  is  being  conducted 
under  authority  of  title  VII  of  the  Tariff  Act 


>  A  record  of  the  Commissionera'  votes,  the 
CommiMion's  statement  on  adequacy,  and  any 
individual  Commissioner's  statements  will  be 
available  from  the  Office  of  the  Secretary  and  at  the 
CommiMion's  web  site. 

2  The  Commission  has  found  the  response 
submitted  by  FMC  Corporation  to  be  individually 
adequate.  Comments  from  other  interested  parties 
will  not  be  accepted  (see  19  CFR  207.62(dH2)). 
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of  1930;  this  notice  is  published  pursuant  to 
section  207.62  of  the  Commission's  rules. 

By  order  of  the  Commission. 

Issued:  September  19,  2002. 
Marilyn  R.  Abbott. 
Secretary  to  the  Cormnission. 
(FR  Doc.  02-24239  Filed  9-23-02;  8:45  am] 

BILLING  CODE  7020-02-* 


DEPARTMENT  OF  JUSTICE 

[AAG/A  Order  No.  286-2002] 

Privacy  Act  of  1974  as  Amended  by  the 
Computer  Matching  and  Privacy 
Protection  Act  of  1988 

This  notice  is  published  as  an 
addendum  to  AAG/A  Order  No.  277- 
2002,  published  in  the  Federal  Register 
on  July  25,  2002  (67  FR  48671)  in 
accordance  with  the  requirements  of  the 
Privacy  Act,  as  amended  by  the 
Computer  Matching  and  Privacy 
Protection  Act  of  1988  (CMPPA)  {5 
U.S.C.  552a{e)(12)).  That  notice 
announced  that  the  Immigration  and 
Naturalization  Service  (INS)  is 
participating  in  computer  matching 
programs  with  the  District  of  Columbia 
and  seven  State  agencies,  to  permit 
eligibility  determinations  specified  in 
the  notice.  Paragraph  2  of  the  notice 
stated: 

Specifically,  the  matching  activities 
will  permit  the  following  eligibility 
determinations:     j 
*        *        *        * '       * 

(2)  The  California  Department  of 
Social  Services  will  be  able  to  determine 
eligibility  status  of  aliens  applying  for  or 
receiving  benefits  under  the  TANF 
("Temporary  Assistance  for  Needy 
Families")  program,  and  upon  the 
submission  of  favorable  cost-benefit 
data  to  the  Department  of  Justice  (DOJ) 
Data  Integrity  Board,  will  also  be  able  to 
determine  eligibility  status  of  nou- 
TANF  Food  Stamp  applicants  and 
recipients. 
***** 

The  purpose  of  this  addendum  is  to 
provide  notice  that  the  California 
Department  of  Social  Services  has 
submitted  favorable  cost-benefit  data  to 
the  DOJ  Data  Integrity  Board.  Based  on 
that  data,  the  Board  has  approved 
verifications  of  immigration  status  for 
non-TANF  Food  Stamp  applicants  and 
recipients  under  the  subject  computer 
.matching  agreement. 
***** 

Inquiries  may  be  addressed  to 
Kathleen  M.  Riddle,  Procurement 
Analyst,  Management  and  Planning 
-Staff,  Justice  Management  Division, 
Department  of  Justice,  Washington,  DC 
1,20530. 


Dated:  September  12,  2002. 
Robert  F.  Diegelman, 
Acting  Assistant  Attorney  General  for 
Administration. 

[FR  Doc.  02-24208  Filed  9-23-02;  8:45  am] 
BILUNG  CODE  44ia-10-« 

DEPARTMENT  OF  JUSTICE 

[AAG/A  Order  No.  287-2002] 

Privacy  Act  of  1974;  System  oi 
Records 

Pursuant  to  the  provisions  of  the 
Privacy  Act  of  1974  (5  U.S.C.  552a), 
notice  is  given  that  the  Department  of 
Justice  proposes  to  establish  a  new 
Department-wide  system  of  records 
entitled  "Personnel  Investigation  and 
Security  Clearance  Records  for  the 
Department  of  Justice"  DO J-006,  which 
generally  covers  the  described  records 
maintained  by  all  components  other 
than  the  Federal  Bureau  of  Investigation 
(FBI).  The  Justice  Management 
Division's  (JMD's)  system  of  records  for 
background  investigation  records, 
"Security  Clearance  Information 
System,"  JMD-008,  was  previously 
published  in  the  Federal  Register  at  55 
FR  34629,  dated  Thursday,  August  23, 
1990.  JMD  maintains  the  personnel 
investigation  and  clearance  records  of 
certain  categories  of  individuals,  while 
the  records  of  other  categories  of 
individuals  are  maintained  by 
individual  Bureaus  and  some  other 
components.  This  notice  of  a  new 
system  of  records  replaces  JMD's  notice, 
and  it  also  provides  notice  for 
components  to  the  extent  that  they 
maintain  records  that  are  not  covered  by 
an  existing  system  notice.  For  example, 
some  components'  personnel 
investigation  and  clearance  records  are 
covered  by  Office  of  Personnel 
Management  (OPM)/Central-9  to  the 
extent  that  the  components  maintain 
only  a  copy  of  what  0PM  maintains; 
however,  to  the  extent  that  such 
components  may  also  maintain 
additional  personnel  investigation  and 
clearance  records,  as  described  in  this 
notice,  those  records  and  any  new 
compilation  of  the  file  are  covered  by 
this  system  notice.  Disclosure 
determinations  regarding  any 
investigative  records  from  an  OPM  or 
FBI  investigation  will  be  made  only  in 
accordance  with  the  investigating 
agency's  disclosure  policies. 

The  purpose  of  publishing  this 
Department-wide  notice  is  to  update 
and  clarify  what  records  are  maintained 
by  the  Department,  including  the 
addition  of  certain  categories  of 
individuals  and  categories  of  records, 
and  to  increase  administrative  efficiency 


by  publishing  a  centralized  notice, 
while  providing  the  public  with  a 
relatively  simple  procedure  for 
requesting  access  to  such  information. 
This  system  notice  does  not  supersede 
systems  of  records  covered  by 
separately-noticed  systems,  except  for 
JMD-008  and  Subsystem  0  of  INS-001. 

Accordingly,  this  Department-wide 
system  notice  replaces,  and  the 
Department  hereby  removes,  on  the 
effective  date  of  this  notice,  the 
following: 

Justice  Management  Division,  "Security 
Clearance  Information  System  (SCIS)," 
Iustice/IMD-008  (55  FR  34629,  Aug.  23, 
1990)  Immigration  and  Naturalization 
Service,  "Security  Access  Clearance  Index," 
Justice/INS-001,  Subsystem  O  only.  INS-001 
was  last  published  at  58  FR  51847.  October 
5.  1993. 

In  accordance  with  5  U.S.Q  552a(e)(4) 
and  (11),  the  public  is  given  a  30-day 
period  in  which  to  comment;  and  the 
Office  of  Management  and  Budget 
(OMB),  which  has  oversight 
responsibility  under  the  Act,  requires  a 
40-day  period  in  which  to  conclude  its 
review  of  the  system.  Therefore,  please 
submit  any  comments  by  October  24, 
2002.  The  public,  OMB,  and  the 
Congress  are  invited  to  submit  any  , 
comments  to  Marj'  E.  Cahill, 
Management  and  Planning  Staff,  Justice 
Management  Division,  Department  of 
justice,  Washington,  DC  20530  (Room 
1400,  National  Place  Building). 

In  accordance  with  5  U.S.C.  552a(r), 
the  Department  has  provided  a  report  to 
OMB  and  the  Congress. 

Dated:  September  12.  2002. 
Robert  F.  Diegelman,  -       i^ 

Acting  Assistant  Attorney  General  for 
Administration. 

Department  of  Justice — 006 

SYSTEM  NAME: 

Personnel  Investigation  cmd  Security 
Clearance  Records  for  the  Department  of 
Justice,  DOJ-006. 

SYSTEM  LOCATION: 

U.S.  Department  of  Justice,  950 
Peimsylvania  Avenue,  NW,  Washington, 
DC  20530,  other  Department  of  Justice 
Component  locations  (see  system 
manager  listings).  Working  copies  of 
records  may  reside  temporarily  at 
locations  operated  by  contractors 
authorized  to  provide  computer  services 
and  other  agency  functions  related  to 
this  system  of  records.  - 

categories  of  individuals  covered  by  the 
System: 

Current  and  former  employees  of  the 
Department,  including  but  not  limited 
to  full  and  part  time  employees,  interns, 
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detailees,  volunteers,  and  task  force 
personnel; 

Current  and  former  contractor 
employees  and  prospective  contractor 
employees,  for  whom  an  investigation  is 
initiated  and/or  conducted;  Current  and 
former  Congressional  staff  personnel, 
Executive  Office  of  National  Security 
persoimel.  Office  of  Independent 
Counsel  personnel.  Special  Counsel 
personnel,  Foreign  Intelligence     '*- 
Surveillance  Act  judges  and  staff. 
Presidential  Transition  persoimel,  and 
other  individuals  employed  by  or 
performing  services  for  the  Federal 
Government  who  require  background 
investigations; 

Any  or  all  persons  associated  with 
and/or  acting  for  the  defense  or  for  the 
courts  in  a  criminal  proceeding 
involving  classified  information  and  any 
Department  component; 

Applicants  for  paid  or  unpaid 
employment  with  the  Department  for 
whom  an  investigation  is  initiated  and/ 
or  conducted;  and 

Individuals  who  have  been 
investigated  for  purposes  of  determining 
eligibility  for  access  to  sensitive  or 
national  security  information. 

categories  of  records  in  the  system: 

Identifying  information  regarding  the 
individuals  in  the  Categories  of 
Individuals  above,  including  one  or 
more  of  the  following:  (1)  Standard 
Form  86  "Questionnaire  for  National 
Security  Position,"  Standard  Form  85P 
"Questionnaire  for  Public  Trust 
Positions, "  Standard  Form  85P-S 
"Supplemental  Questionnaire  for 
Selected  Positions,"  and/or  Standard 
Form  85  "Questioimaire  for  Non- 
Sensitive  Positions"  and  predecessor 
and  successor  forms  of  the  same  type; 
(2)  Copies  of  investigative  reports  from 
the  Office  of  Persoimel  Management,  the 
Federal  Bureau  of  Investigation  (FBI), 
and/or  other  Federal  investigative 
agencies;  (3)  Correspondence, 
information,  and  other  supporting 
documentation  related  to  the 
investigation  and  adjudication  for 
public  trust  and  national  security 
information  positions  (references  in  this 
notice  to  classified  and  national  security 
^  information  include  Sensitive 
Compartmented  Information);  (4)  Form 
DOJ-555  "Disclosure  and  Authorization 
Pertaining  to  Consiuner  Reports 
Pursuant  to  the  Fair  Credit  Reporting 
Act"  and  other  consent  or  waiver  forms, 
and  the  results  of  credit  checks;  (5) 
Waivers  of  the  pre-employment 
backgroimd  investigation  requirement; 
(6)  Records  of  security  clearance 
certifications;  (7)  Other  information 
relating  to  the  loyalty  or  trustworthiness 
of  the  individual,  or  relevant  to  the 


individual's  eligibility  for  access  to 
national  security  information;  and  (8) 
Records  reviewed  by  the  Access  Review 
Committee  (ARC)  and  generated  in 
connection  with  the  ARC  appeals 
procedure  (Executive  Order  12968, 
Section  5.2.(a)(7)). 

AUTHORmr  FOR  maiktenance  of  the  system: 
Presidential  Executive  Orders  10450, 
"Security  Requirements  for  Government 
Employment"  and  12968,  "Access  to 
Classified  Information,"  and  the 
Classified  Information  Procedures  Act  of 
1980. 

PURP0SE(8): 

Records  in  this  system  are  used  to 
determine  the  loyalty,  trustworthiness, 
suitability,  eligibility  and/or 
qualifications  of  employees  for  initial  or 
continued  employment  in  the 
Department  of  Justice,  and  for 
employment  in  sensitive  positions 
involving  eligibility  and  continued 
eligibility  for  access  to  classified 
information.  The  records  are  also  used 
to  make  similar  suitability  and  security 
determinations  regarding  the 
employment  of  contractors  to  perform  a 
service  for  the  Department  and  to 
establish  the  trustworthiness  for  access 
to  classified  information  of  persons 
associated  with  and/or  acting  for  the 
court  or  the  defense  during  criminal 
proceedings,  or  in  other  specified  cases 
where  individuals  employed  by  or 
performing  services  for  the  Federal 
Government  require  background 
investigations,  including  during 
Presidential  transitions.  Records  in  this 
system  are  also  used  by  the  Access 
Review  Committee  when  an  appeal  is 
made  to  the  ARC  to  review  a  security 
clearance  denial  or  revocation  pursuant 
to  E.O.  12968.  Records  in  this  system 
are  also  used  to  track  the  status  and 
types  of  investigations,  the  dates  of 
clearances  and  level  of  clearances. 

routine  uses  of  records  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosure  determinations  regarding 
any  investigative  records  from  an  OPM 
or  Federal  Bureau  of  Investigation  (FBI) 
investigation  will  be  made  only  in 
accordance  with  the  investigating 
agency's  disclosure  policies. 
^  Records  or  information  in  this  system 
of  records  may  be  disclosed  to  the 
following  parties  when  it  has  been 
determined  by  the  Department  of  Justice 
that  such  a  need  exists: 

(a)  Designated  officers  and  employees 
of  agencies,  offices,  and  other 
establishments  in  the  executive, 
legislative,  and  judicial  branches  of  the 
Federal  Government,  in  connection  with 


the  hiring  or  continued  employment  of 
an  employee  or  contractor,  the  conduct 
of  a  suitability  or  security  investigation 
of  an  employee  or  contractor,  or  the 
grant,  renewal,  suspension,  or 
revocation  of  a  security  clearance,  to  the 
extent  that  the  information  is  relevant 
and  necessary  to  the  hiring  agency's 
decision. 

(b)  Designated  officers  and  employees 
of  state  or  local  (including  the  District 
of  Columbia)  law  enforcement  or 
detention  agencies  in  connection  with 
the  hiring  or  continued  employment  of 
an  employee  or  contractor,  where  the 
employee  or  contractor  would  occupy  or 
occupies  a  position  of  public  trust  as  a  . 
law  enforcement  officer  or  detention 
officer  having  direct  contact  with  the 
public  or  wi^  prisoners  or  detainees,  to 
the  extent  that  the  information  is 
relevant  and  necessary  to  the  recipient 
agency's  decision. 

(c)  Members  of  a  Presidential 
Transition  Team  for  evaluating  potential 
appointees. 

(d)  Security  officials  and  investigators 
of  Federal  Government  Agencies  or 
Departments  for  liaison  or  training 
purposes  where  appropriate  during 
meetings,  conferences,  or  training 
courses  involving  access  to  classified 
material. 

(e)  Federal,  state,  local,  or  private 
entities  where  appropriate  for  purposes 
of  certification  of  security  clearances  of 
participants  in  training,  conferences, 
meetings,  facility  visits,  and  similar 
activities. 

(f)  In  an  appropriate  proceeding 
before  a  court  or  administrative  or 
regulatory  body  when  records  are 
determined  by  the  Department  of  Justice 
to  be  arguably  relevant  to  the 
proceeding. 

(g)  The  intelligence  agencies  of  the 
Department  of  Defense,  the  National  • 
Security  Agency,  and  the  Central 
Intelligence  Agency  for  use  in 
intelligence  activities. 

(h)  m  the  event  that  a  record  in  this 
system,  either  alone  or  in  conjunction 
with  other  information,  indicates  a 
violation  or  potential  violation  of  law — 
criminal,  civil,  or  regulatory  in  nature — 
the  relevant  records  may  be  referred  to 
the  appropriate  federal,  state,  local, 
foreign,  or  tribal  law  enforcement 
authority  or  other  appropriate  agency 
charged  with  the  responsibility  for 
investigating  or  prosecuting  such 
violation  or  charged  with  enforcing  or 
implementing  such  law. 

(i)  An  employee's  designated 
representative  in  connection  with  the 
ARC  appeals  process. 

(j)  Tne  news  media  and  the  public 
pursuant  to  28  CFR  50.2  imless  it  is 
determined  that  release  of  the  specific 


59866 


Federal  Register /Vol.  67,  No.  185 /Tuesday,  September  24,  2002 /Notices 


information  in  the  context  of  a 
particular  case  would  constitute  an 
unwarranted  invasion  of  personal 
privacy. 

(k)  A  Member  of  Congress  or  staff 
acting  upon  the  Member's  behalf  when 
the  Member  or  staff  requests  the 
information  on  behalf  of  and  at  the 
request  of  the  individual  who  is  the 
subject  of  the  record. 

(1)  The  National  Archives  and  Records 
Administration  and  the  General 
Services  Administration  in  records 
management  inspections  conducted 
under  the  authority  of  44  U.S.C.  2904 
and  2906. 

(m)  Contractors,  grantees,  experts, 
consultants,  students,  and  others 
performing  or  working  on  a  contract, 
service,  grant,  cooperative  agreement,  or 
other  assignment  for  the  Federal 
government,  when  necessary  to 
accomplish  an  agency  function  related 
to  this  system  of  records. 

(n)  Former  employees  of  the 
Department  for  purposes  of:  Responding 
to  an  ofHcial  inquiry  by  a  federal,  state, 
or  local  government  entity  or 
professional  licensing  authority,  in 
accordance  with  applicable  Department 
regulations;  or  facilitating 
communications  with  a  former 
employee  that  may  be  necessary  for 
personnel-related  or  other  official 
purposes  where  the  Department  requires 
information  and/or  consultation 
assistance  from  the  former  employee 
regarding  a  matter  within  that  person's 
former  area  of  responsibility. 

(o)  An  actual  or  potential  party  to 
litigation  or  the  party's  authorized 
representative  for  the  purpose  of 
negotiation  or  discussion  on  such 
matters  as  settlement,  plea  bargaining, 
or  in  informal  discovery  proceedings. 

(p)  Federal,  state,  and  local  licensing 
agencies  or  associations  which  require 
information  concerning  the  suitability 
or  eligibility  of  an  individual  for  a 
license  or  permit. 

(q)  Such  recipients  and  under  such 
circumstances  and  procedures  as  are 
mandated  by  fedaral  statute  or  treaty. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
OtSPOSMG  Of  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Data  is  stored  in  electronic  media  via 
a  configuration  of  personal  computer, 
client/ server,  and  mainframe  systems 
architecture.  Computerized  records  are 
maintained  on  bard  disk,  floppy 
diskettes,  compact  discs,  magnetic  tape, 
and/or  optical  disks.  Paper  files  are 
stored  as  follows:  (1)  In  a  seciire  file 
room  with  controlled  access;  (2)  locked 
file  cabinets;  and/or  (3)  other 


appropriate  GSA  approved  security 
containers. 

RETRIEV  ability: 

Data  is  retrieved  by  searching  under 
the  individual's  name,  social  security 
account  number,  or  other  identifier. 

SAFEGUARDS: 

Security  measures  include  the  use  of 
safes,  locked  file  cabinets,  and/or 
restricted  access  space  for  manual 
records.  Electronic  records  are 
safeguarded  in  accordance  with  DOJ 
rules  and  policy  governing  automated 
systems  security  and  access.  These 
safeguards  include  the  maintenance  of 
technical  equipment  in  restricted  areas, 
and  the  required  use  of  individual 
passwords  and  user  identification  codes 
to  access  the  system. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  and  disposed  of 
in  accordance  with  items  22,  23,  24,  and 
25  of  the  General  Records  Schedule  18 
as  approved  by  the  Archivist  of  the 
United  States.  Some  records  (such  as 
Presidential  Transition  records)  are 
retained  only  temporarily  and  then 
transferred  to  the  appropriate  agency. 

SYSTEM  MANAGERS  AND  ADDRESSES: 

For  records  regarding  former  and 
current  personnel  and  contractors 
employed  by  the  Offices,  Boards,  or 
Divisions  (OBDs)  as  well  as  records 
regarding  all  Department  attorneys, 
interns,  honor  program  applicants. 
Schedule  C  personnel,  non-career  SES 
appointments,  Presidential  appointees, 
non-Departmental  Federal  Government 
personnel,  and  ARC  appeals  for  OBDs, 
contact:  Director,  Security  and 
Emergency  Planning  Staff,  Attention: 
Associate  Director  Personnel  Security 
Group,  Justice  Management  Division, 
U.S.  Department  of  Justice,  950 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20530. 

For  records  regarding  former  and 
current  Bureau  non-attorney  personnel 
not  specifically  listed  above  and 
contractors,  contact  the  individual 
Bureaus: 

Security  Programs  Manager,  Drug 
Enforcement  Administration  (DEA),  700 
Army  Navy  Drive,  Arlington,  VA  22202. 

Security  Programs  Manager,  Federal 
Bureau  of  Prisons  (BOP),  320  First 
Street,  NW.,  Washington,  DC  20543. 

Security  Programs  Manager, 
Immigration  and  Naturalization  Service 
(INS),  425  I  Street,  NW.,  Washington, 
DC  20536. 

Security  Programs  Manager,  Federal 
Bureau  of  Investigation  (FBI),  935 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20535. 


Security  Programs  Manager,  U.S. 
Marshals  Service  (USMS),  600  Army 
Navy  Drive,  Arlington,  VA  22202. 

Security  Programs  Manager,  Executive 
Office  for  U.S.  Trustees  (EOUST),  901  E 
Street,  NW.,  Washington,  DC  20530. 

Security  Programs  Manager,  National 
arug  Intelligence  Center  (NDIC),  319 
Washington  Street,  Johnstown,  PA 
15901. 

NOTIFICATION  PROCEDURES: 

Address  inquiries  to  System  Manager 
named  above. 

RECORD  ACCESS  PROCEDURES: 

A  request  for  access  to  a  record  from 
this  system  shall  be  made  in  writing  to 
the  System  Manager,  or  in  the  case  of 
BOP  and  INS  records,  to  the  FOIA/PA 
Section,  with  the  envelope  and  the  letter 
clearly  marked  "Privacy  Access 
Request."  The  request  should  include  a 
general  description  of  the  records 
sought  and  must  include  the  requester's 
full  name,  current  address,  and  date  and 
place  of  birth.  The  request  must  be 
signed  and  either  notarized  or  submitted 
under  penalty  of  perjury.  Some 
information  may  be  exempt  from  access 
provisions  as  described  in  the  section 
entitled  "Systems  Exempted  from 
Certain  Provisions  of  the  Act."  An 
individual  who  is  the  subject  of  a  record 
in  this  system  may  access  those  records 
that  are  not  exempt  from  disclosure.  A 
determination  whether  a  record  may  be 
accessed  will  be  made  at  the  time  a 
request  is  received. 

Requests  for  copies  of  the 
investigative  report  should  be  directed 
to  the  appropriate  investigative  agency: 
the  Office  of  Personnel  Management  at 
.  1900  E  St.,  NW.,  Room  5416, 
Washington,  DC  20415;  the  Federal 
Bureau  of  Investigation  at  the  address 
above,  or  other  investigative  agency. 

CONTESTING  RECORD  PROCEDURES: 

Individuals  desiring  to  contest  or 
amend  information  maintained  in  the 
system  should  direct  their  request 
according  to  the  Record  Access 
procedures  listed  above,  stating  clearly 
and  concisely  what  information  is  being 
contested,  the  reasons  for  contesting  it, 
and  the  proposed  amendment  to  the 
information  sought.  Some  information  is 
not  subject  to  amendment,  such  as  tax 
retiun  information.  Some  information 
may  be  exempt  from  contesting  record 
procedures  as  described  in  the  section 
entitled  "Systems  Exempted  from 
Certain  Provisions  of  the  Act."  An 
individual  who  is  the  subject  of  a  record 
in  this  system  may  amend  those  records 
that  are  not  exempt.  A  determination 
whether  a  record  may  be  amended  will 
be  made  at  the  time  a  request  is 
received. 
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RECORD  SOURCE  CATEGORIES: 

Sources  of  information  contained  in 
this  system  are  the  individuals  covered 
by  the  system,  individuals  and  entities 
contacted  by  investigators,  adjudicators, 
or  other  authorized  personnel  regarding 
individuals  covered  by  the  system, 
government  records,  and  consumer 
reporting  agencies. 

SYSTEM  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

The  Attorney  General  has  exempted 
this  system  from  5  U.S.C.  552a(c)(3)  and 
(4):  (d)(1).  (2).  (3).  and  (4);  (e)(1).  (2),  (3). 
(5)  and  (8);  and  (g).  The  exemptions  will 
be  applied  only  to  the  extent  that 
information  in  a  record  is  subject  to 
exemption  pursuant  to  5  U.S.C.  552a(j) 
and  (k).  A  determination  as  to 
exemption  shall  be  made  at  the  time  a 
request  for  access  or  amendment  is 
received.  Rules  have  been  promulgated 
in  accordance  with  the  requirements  of 
5  U.S.C.  553(b),  (c)  and  (e)  and  have 
been  published  in  the  Federal  Register. 

(PR  Doc.  02-24206  Filed  9-23-02;  8:45  am] 
BaUNG  CODE  4410-Fa-^ 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  02-110]  '      ' 

U.S.  Centennial  of  Flight  pommlsslon 

agency:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  Public 
Law  92-463.  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  meeting  of  the  U.S. 
Centennial  of  Flight  Commission  and 
the  First  Flight  Centennial  Federal 
Advisory  Board. 

DATES:  Thursday.  October  24.  2002,  9:00 
a.m.  to  12  noon. 

ADDRESSES:  Paul  Laurence  Dunbar 
Library,  First  Floor  Group  Study  Room, 
Wright  State  University,  3640  Col. 
Glenn  Hwy,  Dayton,  OH. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Beverly  Farmarco,  Code  1-2,  National 
Aeronautics  and  Space  Administration, 
Washington,  DC  20546,  202/358-1903. 
SUPPLEMENTARY  MFORMATKM:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 

— Opening  Comments 

— Inventing  Flight — ^Educational 

Curriculum 
— Educational  Tool  Kit 
— Status  of  EAA  Centennial  Activities 


— ^Wolf  Trap  Foundation  for  the 

Performing  Arts 
— Rockefeller  Center  Exhibition 
— Space  Day  Foimdation 
— <;entennial  Partners 
—Kick-off  Update 
— Outreach  Activities 
— Centennial  Song  by  Tena  Clark 
— Closing  Comments 

It  is  imperative  that  the  meeting  be 
held  on  this  date  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

June  W.  Edwards, 

Advisory  Committee  Management  Officer. 

National  Aeronautics  and  Space 

Administration. 

[FR  Doc.  02-24205  Filed  9-23-02;  8:45  am] 

BILLINQ  COOC  7810-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[DoclMt  No*.  50-267, 50-270,  and  50-287] 

Duke  Energy  Corporation;  Notice  of 
Withdrawal  of  Application  for 
Amendment  to  Facility  Operating 
LIcanae 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Duke  Energy 
Corporation  (the  licensee)  to  withdraw 
its  December  20,  2001,  application  for 
proposed  amendment  to  Renewed 
Facility  Operating  License  No.  DPR-38, 
DPR-47,  and  DPR-55  for  the  Oconee 
Nuclear  Station,  Units  1,2,  and  3. 
located  in  Seneca,  South  Carolina. 

The  proposed  amendment  would 
have  revised  the  licensing  basis 
associated  with  the  failure  of  non- 
Category  I  (non-seismic)  piping  in  the 
auxiliary  building. 

The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in 
the  Federal  Regigter  on  January  22, 
2002  (67  FR  2922).  However,  by  letter 
dated  April  23,  2002,  the  licensee 
withdrew  the  proposed  change. 

For  further  details  with  respect  to  this' 
action,  see  the  application  for 
amendment  dated  December  20,  2001, 
and  the  licensee's  letter  dated  April  23, 
2002,  which  withdrew  the  application 
for  license  amendment.  Dociiments  may 
be  examined,  and/or  copied  for  a  fee,  at 
the  NRC's  Public  Document  Room 
(PDR),  located  at  One  White  Flmt  North, 
11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland.  Publicly  available 
records  will  be  accessible  electronically 
from  the  Agencywide  Documents 
Access  and  Management  Systems 
(ADAMS)  Public  Electronic  Reading 


Room  on  the  internet  at  the  NRC  Web 
site,  http://www.nrc.gov/reading-rm/ 
adams/html.  Persons  who  do  not  have 
access  to  ADAMS  or  who  encounter 
problems  in  accessing  the  documents 
located  in  ADAMS,  should  contact  the 
NRC  PDR  Reference  staff  by  telephone 
at  1-800-397-4209,  or  301-415-4737  or 
by  email  to  pdrdmtr.gov. 

Dated  at  Rockville,  Maryland,  this  18th  day 
of  September  2002. 

For  the  Nuclear  Regulatory  Commission. 
Leonard  N.  OUhan, 
Project  Manager,  Section  1 ,  Project 
Directorate  tl,  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Ooc.  02-24222  Filed  9-23-02;  8:45  am) 
MLUNQ  COM  7N0-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Sunahlna  Act  Meeting  Notica 

AGENCY  HOLOmo  THE  MEETING:  Nuclear 
Regulatory  Commission. 

DATE:  Weeks  of  September  23,  30, 
October  7, 14,  21,  28,  2002. 

PLACE:  Commissioner'  Conference 
Room,  11555  Rockville  Pike,  Rockville, 
Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  September  23.  2002 

There  are  no  meetings  scheduled  for 
the  Week  of  September  23,  2002. 

Week  of  September  30,  2002— Tentative 

Tuesday,  October  1,  2002 

9:25  a.m.— Affirmation  Session  (Public 
Meeting)  a.  Private  Fuel  Storage 
(Independent  Spent  Fuel  Storage 
Installation)  Docket  No.  72-22-ISFSI; 
Review  of  LBP-02-08,  consideration 
under  NEPA  of  environmental  justice 
issues  b.  International  Uranium  (USA) 
Corporation  (White  Mesa  Uranium 
Mill)  (MLA-10/Maywood  material) 
AppealofLBP-02-12 

9:30  a.m. — Briefing  on 
Decommissioning  Activities  and 
Status  (Public  Meeting)  (Contact:  John 
Buckley,  301-415-6607) 
This  meeting  will  be  webcast  live  at 

the  Web  address — iviviv.nrc.gov. 

Wednesday,  October  2,  2002 

10:00  a.m. — Briefing  on  Strategic 
Workforce  Planning  and  Human 
Capital  Initiatives  (Closed— Ex.  2) 

Week  of  October  7.  2002— Tentative 

There  are  no  meeting  scheduled  for 
the  Week  of  October  7,  2002. 
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Week  of  October  14.  2002— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  October  14.  2002. 

Week  of  October  21,  2002— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  October  21.  2002. 

Week  of  October  28.  2002— Tentative 

Wednesday.  October  30.  2002 

2:00  p.m. — Discussion  of  Security  Issues 
(Closed— Ex.  1-9) 

Thursday.  October  31,  2002 

9:25  a.m. — Affirmation  Session  (Public 

Meeting)  (If  needed) 
9:30  a.m. — BrieBng  on  EEO  Program 

iPublic  Meeting) 

*  The  schedule  for  Commission  meetings  is 
subject  to  change  on  short  notice.  To  verify 
the  status  of  meetings  call  (recording) — (301) 
415-1292.  Contact  person  for  more 
information:  R.  Michelle  SchroU  (301)  415- 
1662.  i 


The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
at:  www.nrc.gov/what-we-do/poiicy- 
making/schedule/lxtmi. 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  the  distribution,  please 
contact  the  Office  of  the  Secretary, 
Washington,  DC  20555  (301^15-1969). 
In  addition,  distribution  of  this  meeting 
notice  over  the  Internet  system  is 
available.  If  you  are  interested  in 
receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  dkw@nrc.gov. 

-  Dated:  September  19.  2002. 

R.  Michelle  Schroii, 

Acting  Technical  Cooridinator,  Office  of  the 
Secretary. 

(FR  Doc.  02-24361  Filed  9-20-02;  2:05  pm) 

BtLUNG  CODE  7590-01 -M 


OFRCE  OF  PERSONNEL 
MANAGEMENT 

Excepted  Service 

agency:  Office  of  Personnel 

Management. 

ACTION:  Notice. 

SUMMARY:  This  gives  notice  of  OPM 
decisions,  granting  authority  to  make 
appointments  imder  Schedule  C  in  the 
excepted  service  as  required  by  5  CFR 
6.1  and  213.103. 

FOn  FURTHER  INFORMATION  CONTACT:  Pam 
Shivery,  Director,  Washington  Service 
Center,  Employment  Service,  (202)  606- 
1015. 


SUPPLEMENTARY  INFORMATION:  Appearing 
in  the  listing  below  are  the  individual 
authorities  established  under  Schedule 
C  between  August  01 ,  2002  and  August 
31,  2002.  Future  notices  will  be 
published  on  the  fourth  Tuesday  of  each 
month,  or  as  soon  as  possible  thereafter. 
A  consolidated  listing  of  all  authorities 
as  of  June  30  is  published  each  year. 

Schedule  C 

Commission  on  Civil  Rights 

Special  Assistant  to  the  Staff  Director, 
Office  of  the  Staff  Director.  Effective 
August  2,  2002. 

Special  Assistant  to  the 
Commissioner.  Effective 

August  2,  2002. 

Special  Assistant  to  the  Staff  Director, 
United  States  Commission  on  Civil 
Rights.  Effective  August  8,  2002. 

Commodity  Futures  Trading 
Commission 

Administrative  Assistant  to  the 
Chairman.  Effective  August  19,  2002. 

Consumer  Product  Safety  Commission 

Staff  Assistant  (Legal)  to  the 
Chairman.  Effective  August  15,  2002. 

Special  Assistant  to  the  Chairman. 
Effective  August  16,  2002. 

Department  of  Agriculture 

Deputy  Press  Secretary  to  the  Deputy 
Chief  of  Staff.  Effective  August  12,  2002. 

Staff  Assistant  to  the  Deputy  Chief  of 
Staff.  Effective  August  14,  2002. 

Confidential  Assistant  to  the  Chief  of 
Staff.  Effective  August  27,  2002. 

Department  of  the  Army  (DOD) 

Water  Resources  Project  Specialist  to 
the  Deputy  Assistant  Secretary  of  Army 
(Legislation).  Effective  August  15,  2002. 

Department  of  Commerce 

Confidential  Assistant  to  the  Chief  of 
Staff.  Effective  August  5,  2002. 

Director  of  Scheduling  to  the  Chief  of 
Staff.  Effective  August  15,  2002. 

Senior  Analyst  to  the  Director,  Bureau 
of  Census.  Effective  August  22,  2002. 

Special  Assistant  to  the  Director, 
Advocacy  Center.  Effective  August  22, 
2002. 

Special  Assistant  to  the  Assistant  to 
the  Secretary  and  Director,  Office  of 
Policy  and  Strategic  Planning.  Effective 
August  27,  2002. 

Department  of  Defense 

Defense  Fellow  to  the  Special 
Assistant  to  the  Secretary  for  White 
House  Liaison.  Effective  August  7,  2002. 

Deputy  White  House  Liaison  to  the 
Special  Assistant  to  the  Secretary  of 
Defense  for  White  House  Liaison. 
Effective  August  7,  2002. 


Special  Assistant  to  the  Director, 
Program  Analysis  and  Evaluation. 
Effective  August  29,  2002. 

Department  of  Education 

Special  Assistant  to  the  Deputy  Chief 
of  Staff  of  Operations.  Effective  August 
5,  2002. 

Confidential  Assistant  to  the  Assistant 
Secretary  for  Civil  Rights.  Effective 
August  6,  2002. 

Confidential  Assistant  to  the  Assistant 
Secretary  for  Civil  Rights.  Effective 
August  6,  2002. 

Special  Assistant  to  the  Assistant 
Secretary  for  Civil  Rights.  Effective 
August  8,  2002. 

Confidential  Assistant  to  the  Deputy 
Director,  English  Language  Acquisition. 
Effective  August  14,  2002. 

Special  Assistant  to  the  Secretary, 
Department  of  Education.  Effective 
August  15,  2002. 

Special  Assistant  to  the  Deputy 
Assistant  Secretary,  Office  of  Legislation 
and  Congressional  Affairs.  Effective 
August  15,  2002. 

Confidential  Assistant  to  the  Assistant 
Secretary  for  Educational  Research  and 
Improvement.  Effective  August  16, 
2002. 

Confidential  Assistant  to  the  Deputy 
Assistant  Secretary,  Office  of  Legislative 
and  Congressional  Affairs.  Effective 
August  22,  2002. 

Special  Assistant  to  the  Director, 
White  House  Initiative  on  Hispanic 
Education.  Effective  August  22,  2002. 

Special  Assistant  to  the  Director, 
Office  of  Educational  Technology. 
Effective  August  22,  2002. 

Special  Assistant  to  the  Director, 
Office  of  Educational  Technology. 
Effective  August  28,  2002. 

Confidential  Assistant  to  the  Deputy 
Chief  of  Staff  for  Operations.  Effective 
August  29,  2002. 

Department  of  Energy 

Senior  Policy  Advisor  to  the  Assistant 
Secretary  for  Environment,  Safety  and 
Health.  Effective  August  13,  2002. 

Senior  Policy  Advisor  to  the  Secretary 
of  Energy.  Effective  August  20,  2002. 

Department  of  Health  and  Human 
Services 

Special  Assistant  to  the  Director  for 
Global  Health  Affairs.  Effective  August 
16,  2002. 

Confidential  Assistant  to  the 
Executive  Secretary.  Effective  August 
28,  2002. 

Department  of  Housing  and  Urban 
Development 

Intergovernmental  Relations  Assistant 
to  the  Assistant  Secretary  for 
Congressional  and  Intergovernmental 
Relations.  Effective  August  2,  2002. 
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Advance  Coordinator  to  the  Director, 
Executive  Scheduling.  Effective  August 
7,  2002. 

Staff  Assistant  to  the  Assistant  to  the 
Secretary  and  White  House  Liaison. 
Effective  August  13,  2002. 

Staff  Assistant  to  the  Assistant 
Secretary  for  Community  Planning  and 
Development.  Effective  August  14,  2002. 
Special  Projects  Coordinator  to  the 
Regional  Administrator  (Southeast/ 
Caribbean).  Effective  August  14,  2002. 

Staff  Assistant  to  the  Deputy  Assistant 
Secretary  for  International  Affairs. 
Effective  August  15,  2002. 

Staff  Assistant  to  the  Assistant  tp  the 
Secretary  and  White  House  Liaison. 
Effective  August  21,  2002. 

Staff  Assistant  to  the  Assistant 
Secretary  for  Congressional  and 
Intergovernmental  Relations.  Effiactive 
August  22,  2002. 

Director,  Center  for  Faith  Based  and 
Commimity  Initiatives  to  the  Assistant 
Secretary  for  Administration.  Effective 
August  26,  2002. 

Department  of  the  Interior 

Special  Assistant  to  the  Chief  of  Staff. 
Effective  August  13,  2002. 

Special  Assistant  to  the  Assistant 
Secretary,  Land  and  Minerals 
Management.  Effective  August  29,  2002. 

Special  Assistant  and  Counselor  to 
the  Assistant  Secretary,  Policy, 
Management  and  Budget.  Effective 
August  30,  2002. 

Department  of  Justice 

Public  Affairs  Specialist  to  the 
Director,  Office  of  Public  Affairs. 
Effective  Ausust  7,  2002. 

Secretary  (Office  Automation)  to  the 
United  States  Attorney,  Western  District 
of  Louisiana.  Effective  August  14,  2002. 

Public  Affairs  Specialist  to  the  United 
States  Attorney,  Western  District  of  New 
York.  Effective  August  22,  2002. 

Department  of  Labor 

Senior  Legislative  Officer  to  the 
Assistant  Secretary  for  Congressional 
and  Intergovernmental  Affairs.  Effective 
August  5,  2002. 

Special  Assistant  to  the  Secretary  of 
Labor.  Effective  August  7,  2002. 

Staff  Assistant  to  the  Deputy  Assistant 
Secretary  fco'  Office  of  Labor 
Management  Standards.  Effective 
Aiuust  14,  2002. 

Chief  of  Staff  to  the  Assistant 
Secretary  for  Mine  Safety  and  Health. 
Effective  August  21,  2002. 

Staff  Assistant  to  the  Secretary  of 
Labor.  Effective  August  22,  2002. 

Staff  Assistant  to  the  Executive 
Secretary.  Effective  August  22,  2002. 

Special  Assistant  to  the  Director, 
Office  of  Public  Liaison.  Effective 
August  26,  2002. 


Associate  Deputy  Under  Secretary  for 
Public  Liaison  to  the  Deputy  Under 
Secretary  for  International  Affairs. 
Effective  August  27,  2002. 

Staff  Assistant  to  the  Director,  Office 
of  the  21st  Century  Workforce.  Effective 
August  27,  2002. 

Special  Assistant  to  the  Chief 
Financial  Officer.  Effective  August  28, 
2002. 

Special  Assistant  to  the  Director  of 
Scheduling  and  Advance.  Effective 
August  28,  2002. 

ReAarch  Assistant  to  the  Assistant 
Secretary  for  Congressional  and 
Intergovernmental  Affairs.  Effective 
August  28,  2002. 

Special  Assistant  to  the  Deputy 
Assistant  Secretary,  Office  of  Federal 
Contract  Compliance  Programs. 
Effective  August  28,  2002. 

Special  Assistant  to  the  Assistant 
Secretary  for  Administration  and 
Management.  Effective  August  29,  2002. 

Special  Assistant  to  the  Assistant 
Secretary,  Pension  and  Welbro  Benefits 
Administration.  Effective  August  29, 
2002. 

Special  Assistant  to  the  Secretary  of 
Labor.  Effective  August  30,  2002. 

Department  of  State 

Special  Assistant  to  the  Assistant 
Secretary  for  Resource  Management. 
Effective  August  6,  2002. 

Staff  Assistant  to  the  Deputy  Secretary 
of  State.  Effective  August  15,  2002. 

Senior  Advisor  to  the  Commissioner, 
International  Joint  Commission. 
Effective  August  28,  2002. 

Department  of  Transportation 

Associate  Director  for  Governmental 
Affairs  to  the  Assistant  Secretary  for 
Governmental  Affairs.  Effective  August 
1.  2002. 

Special  Assistant  to  the 
Administrator,  Maritime 
Administration.  Effective  August  6. 
2002. 

Associate  Director  to  the  Assistant 
Secretary  for  Governmental  Affairs. 
Effective  August  28,  2002. 

Federal  Housing  Finance  Board 

Counsel  to  the  Chairman.  Effective 
August  5,  2002. 

Special  Assistant  to  the  Board 
Director.  Effective  August  5,  2002. 

Counsel  to  the  Chairman.  Effective 
August  12,  2002. 

Special  Assistant  to  the  Board 
Director.  Effective  August  29,  2002. 

General  Services  Administration 

Congressional  Relations  Officer  to  the 
Associate  Administrator  for 
Congressional  and  Intergovernmental 
Affairs.  Effective  August  5,  2002. 


Congressional  Relations  Officer  to  the 
Associate  Administrator  for 
Congressional  and  Intergovernmental 
Affairs.  Effective  August  26,  2002. 

Special  Assistant  to  the  Regional 
Administrator,  New  England  Region. 
Effective  August  26,  2002. 

National  Endowment  for  the  Humanities 

Special  Assistant  to  the  Chairman. 
Effective  August  14,  2002. 

National  Mediation  Board 

Confidential  Assistant  to  the  Board 
Member.  Effective  August  28,  2002. 

Office  of  Personnel  hdanagement 

Policy  Analyst  to  the  Director,  Office 
of  Personnel  Management.  Effective 
August  14.  2002. 

Small  Business  Administration 

Deputy  Associate  Administrator  to  the 
Associate  Administrator  for 
Communications  and  Public  Liaison. 
Effective  August  12,  2002. 

Authority:  5  U.S.C.  3301  and  3302;  E.O. 
10577.  3  CFR  1954-1958  Comp.,  p.  218. 

Kay  Coles  lunet. 

Director. 

[FR  Doc.  02-24086  Filed  9-23-02;  8:45  am] 

MLUNQ  COOe  e32S-3»-^ 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Pn  vestment  Company  Act  Releaae  No. 
25736, 812-12480] 

Prudantlal  InvMtmanta  LLC,  at  aL; 
Nottca  of  Application 

September  18,  2002. 
AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  an  application  under 
(a)  section  6(c)  of  the  Investment 
Company  Act  of  1940  ("Act")  requesting 
an  exemption  firom  sections  12(d)(3)  and 
17(e)  of  the  Act  and  rule  17e-l  imder 
the  Act;  (b)  sections  6(c)  and  17(b)  of  the 
Act  requesting  an  exemption  from 
section  17(a)  of  the  Act;  and  (c)  section 
10(f)  of  the  Act  requesting  an  exemption 
from  section  10(f)  of  the  Act. 

Summary  of  Application:  Applicants 
request  an  order  to  permit  certain 
registered  management  investment 
companies  advised  by  one  or  more 
investment  advisers  to  engage  in 
principal  and  brokerage  transactions 
with  a  broker-dealer  affiliated  with  one 
of  the  investment  advisers  and  to 
purchase  securities  in  certain 
underwritings.  The  transactions  would 
be  between  a  broker-dealer  and  a 
portion  of  the  investment  company's 
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portfolio  or  another  portfolio  that  is  not 
advised  by  the  adviser  affiliated"with 
the  broker-dealer.  The  order  also  would 
permit  these  investment  companies  not 
to  aggregate  certain  purchases  from  an 
underwriting  syndicate  in  which  an 
affiliated  person  of  one  of  the 
investment  advisers  is  a  principal 
underwriter.  Further,  applicants  request 
relief  to  permit  a  portion  of  an 
investment  company's  portfolio  to 
purchase  securities  issued  by  a  broker- 
dealer  which  is  an  affiliated  person  of 
an  investment  adviser  to  another 
portion,  subject  to  the  limits  in  rule 
12d3-l  imder  the  Act. 

Applicants:  Prudential  Investments 
LLC  ("PI"),  Prudential  tovestment 
'Management  Inc.  ("PIM"),  Jennison 
Associates  LLC  ("Jennison"),  and  Cash 
Accumulation  Trust,  Command 
Government  Fund,  Command  Money 
Fimd,  Command  Tax-Free  Fund, 
Prudential  California  Municipal  Fund, 
Prudential  Core  Investment  Fund, 
Prudential  Equity  Fund,  Inc.,  Prudential 
Europe  Growth  Fund,  Inc.,  Prudential's 
Gibraltar  Fund,  Inc.,  Prudential  Global 
Total  Return  Fund,  Inc.,  Prudential 
Government  Income  Fund,  Inc., 
Prudential  Government  Securities  Trust, 
Prudential  High  Yield  Fund,  Inc., 
Prudential  Index  Series  Fimd, 
Prudential  Institutional  Liquidity 
Portfolio,  Inc.,  Prudential  MoneyMart 
Assets.  Inc.,  Prudential  Municipal  Bond 
Fund,  Prudential  Municipal  Series 
Fund,  Prudential  National  Municipals 
Fund.  Inc.,  Prudential  Natural 
Resources  Fund,  Inc..  Prudential  Pacific 
Growth  Fund,  Inc.,  Prudential  Real 
Estate  Securities  Fund,  Prudential 
Sector  Funds,  Inc.,  Prudential  Short- 
Term  Corporate  Bond  Fund,  Inc., 
Prudential  Small  Company  Fund,  Inc., 
Prudential  Tax-Free  Money  Fund,  Inc., 
Prudential  Tax-Managed  Funds, 
Prudential  Tax-Managed  Small-Cap 
Fund,  Inc.,  Prudential  Total  Return 
Bond  Fund,  Inc.,  Prudential  20/20 
Focus  Fund,  Prudential  U.S.  Emerging 
Growth  Fund,  Inc.,  Prudential  Value 
Fimd,  Prudential  World  Fund,  Inc., 
Special  Money  Market  Fund,  Inc., 
Strategic  Partners  Asset  Allocation 
Funds,  Strategic  Partners  Opportunity 
Fimds,  Strategic  Partners  Style  Specific 
Funds,  The  High  Yield  Income  Fimd, 
Inc.,  The  Prudential  Investment 
Portfolios,  Inc.,  The  Prudential  Series 
Fund,  Inc.,  The  Target  Portfolio  Trust, 
The  Prudential  Variable  Contract 
Account-2,  The  Prudential  Variable 
Contract  Account-10,  and  The 
Prudential  Variable  Contract  Account- 
11  (collectively,  the  registered 
investment  companies  and  any  existing 
and  future  series  thereof,  the  "Funds"). 


Filing  Dates:  The  application  was 
filed  on  March  21,  2001  and  amended 
on  September  17,  2002. 

Hearing  or  Notification  of  Hearing:  An 
order  granting  the  requested  relief  will 
be  issued  unless  the  Commission  orders 
a  hearing.  Interested  persons  may 
request  a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
Applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  October  15,  2002  and 
should  be  accompanied  by  proof  o^ 
service  on  Applicants,  in  the  form  of  an 
affidavit  or,  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  may  request 
notification  of  a  hearing  by  writing  to 
the  Commission's  Secretary. 
ADDRESSES:  Secretary,  Commission,  450 
5th  Street,  NW,  Washington,  DC  20549- 
0609.  Applicants,  Gateway  Center 
Three,  100  Mulberry  Street,  Newark, 
New  Jersey  07102-4077. 
FOR  FURTHER  INFORMATION  CONTACT:  Jaea 
F.  Hahn,  Senior  Counsel,  at  (202)  942- 
0614,  or  Janet  M.  Grossnickle,  Branch 
Chief,  at  (202)  942-0564  (Division  of 
Investment  Management.  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the 
Commission's  Public  Reference  Branch, 
450  5th  Street,  NW,  Washington,  DC 
20549-0102  (tel  202-942-8090). 

Applicants'  Representations 

1 .  Each  Fund  is  a  management 
investment  company  registered  under 
the  Act.  PI  is  an  investment  adviser 
registered  under  the  Investment 
Advisers  Act  of  1940  ("Advisers  Act") 
and  is  an  indirect  wholly  owned 
subsidiary  of  The  Prudential  Insurance 
Company  of  America  ("Prudential").  PI 
serves  as  investment  adviser  to  each 
Fund.  PI  has  appointed  one  or  more 
investment  subadvisers  ("Sub- 
Advisers")  to  manage  certain  of  the 
Funds  ("Sub-Advised  Portfolios").  The 
Sub-Advised  Portfolios  that  are 
managed  by  more  than  one  Sub- Adviser 
are  referred  to  herein  as  "Multi- 
Managed  Portfolios".  Each  Sub- Adviser 
is  registered  under  the  Advisers  Act  or 
is  exempt  from  registration.  Each  Sub- 
Adviser  is  responsible  for  making 
independent  investment  and  brokerage 
allocation  decisions  for  its  discrete 
segment  ("Portion")  of  a  Multi-Managed 
Portfolio  or  its  Sub-Advised  Portfolio 
based  on  its  own  research  and  credit 
evaluations.  Each  Sub-Adviser  is  paid  a 


fee,  based  on  a  percentage  of  the  value 
of  assets  under  the  Sub- Adviser's 
management,  by  PI  out  of  the  proceeds 
of  the  management  fee  received  by  PI 
from  the  Fund.  PIM  and  Jennison,  both 
of  which  are  indirect  wholly  owned 
subsidiaries  of  Prudential,  directly 
advise  Portions  of  Multi-Managed 
Portfolios  and  Sub-Advised  Portfolios. 
PI  may  also  directly  advise  a  Portion  of 
a  Multi-Managed  Portfolio. 

2.  Applicants  request  relief  to  permit: 
(a)  A  broker-dealer  that  serves  as  a  Sub- 
Adviser  or  is  an  affiliated  person  of  a 
Sub-Adviser  (the  broker-dealer,  an 
"Affiliated  Broker-Dealer;"  the  Sub- 
Adviser,  an  "Affiliated  Sub-Adviser")  to 
engage  in  principal  transactions  with  a 
Portion  of  a  Multi-Managed  Portfolio 
that  is  advised  by  another  Sub-Adviser 
that  is  not  an  affiliated  person  of  the 
Affiliated  Broker-Dealer  or  Affiliated 
Sub-Adviser  (the  Portion,  an 
"Unaffiliated  Portion";  the  other  Sub- 
Adviser,  an  "Unaffiliated  Sub- 
Adviser");  (b)  Affiliated  Broker-Dealers 
to  provide  brokerage  services  to  an 
Unaffiliated  Portion  of  the  Multi- 
Managed  Portfolios,  and  the  Unaffiliated 
Portion  to  use  such  brokerage  services, 
without  complying  with  rule  17e-l(b) 
and  (d)  under  the  Act;  (c)  Unaffiliated 
Portions  of  the  Multi-Managed 
Portfolios  to  purchase  securities  during 
the  existence  of  an  underwriting 
syndicate,  a  principal  underwriter  of 
which  is  an  Affiliated  Sub-Adviser  or  a 
person  of  which  an  Affiliated  Sub- 
Adviser  is  an  affiliated  person 
("Affiliated  Underwriter");  (d)  a  Portion 
advised  by  an  Affiliated  Sub-Adviser 
("Affiliated  Portion")  to  purchase 
securities  during  the  existence  of  an 
underwriting  syndicate,  a  principal 
underwriter  of  which  is  an  Affiliated 
Underwriter,  in  accordance  with  the 
conditions  of  rule  lOf-3,  except  that 
paragraph  (b)(7)  of  the  rule  would  not 
require  the  aggregation  of  purchases  by 
the  Affiliated  Portion  with  purchases  by 
an  Unaffiliated  Portion;  and  (e)  the 
Unaffiliated  Portions  of  the  Multi- 
Managed  Portfolios  to  purchase 
securities  issued  by  an  Affiliated  Sub- 
Adviser,  or  an  affiliated  person  of  an 
Affiliated  Sub-Adviser,  engaged  in 
securities-related  activities  ("Securities 
Affiliate"),  subject  to  the  limits  in  rule 
12d3-l  under  the  Act.  1 


■  "Affiliated  Broker-Dealer"  does  not  include  any 
broker-dealer  that  is  an  affiliated  person  of  PI.  The 
terms  "Unaffiliated  Sub-Adviser".  "Sub-Adviser", 
"UnafTiliated  Portion"  and  "Unaffiliated  Portfolio" 
include  PI,  PIM  and  Jennison  and  any  other  entity 
that  is  an  affiliated  person  of  PI,  and  the  discrete 
Portion  of  a  Sub-Advised  Portfolio  directly  advised 
by  these  entities,  respectively,  provided  that  each 
of  these  entities  manages  the  Sub-Advised  Portfolio 
(or  Portion  thereof)  independently  of  any  other  Sub- 
Advised  Portfolio  (or  Portion  thereofl  managed  by 
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3.  Applicants  also  request  relief  to 
permit:  (a)  An  Affiliated  Broker-Dealbr 
to  engage  in  principal  transactions  with 
a  Suh-Advised  Portfolio  (which  may  or 
may  not  be  a  Multi-Managed  Portfolio) 
that  is  advised  by  another  Sub-Adviser 
that  is  not  an  affiliated  person  of  the 
Affiliated  Broker-Dealer  or  Affiliated 
Sub-Adviser  (an  "Unaffiliated 
Portfolio");  and  (b)  Affiliated  Broker- 
Dealers  to  provide  brokerage  services  to 
an  Unaffiliated  Portfolio,  and  the 
Unaffiliated  Portfolio  to  use  such 
brokerage  services,  without  compljring 
with  rule  17e-l(b)  and  (d)  under  the  Act. 

4.  Applicants  request  that  the 
exemptive  relief  apply  to  each  Fund  and 
any  existing  or  future  registered 
management  investment  company  or 
series  thereof  that  is  advised  by  PI  or 
any  entity  controlling,  controlled  by,  or 
under  common  control  with  (within  the 
meaning  of  section  2(a)(9)  of  the  Act), 
PI.  In  addition,  applicants  request  that 
the  relief  apply  to  any  existing  or  future 
entity  that  serves  as  Sub-Adviser, 
Affiliated  Broker-Dealer  or  Affiliated 
Underwriter  to  a  Multi-Managed  or 
Unaffiliated  Portfolio.  All  existing 
entities  affiliated  with  PI  that  currently 
intend  to  rely  on  the  order  have  been 
named  as  applicants.  PI  will  take  steps 
designed  to  ensure  that  any  other 
existing  or  future  entity  that  relies  on 
the  order  will  comply  with  the  terms 
and  conditions  of  the  application. 

Applicants'  Legal  Analysis 

A.  Principal  Transactions  Between 
Unaffiliated  Portions,  Unaffiliated 
Portfolios,  and  Affiliated  Broker-Dealers 

1.  Section  17(a)  of  the  Act  generally 
prohibits  sales  or  purchases  of  securities 
between  a  registered  investment 
company  and  an  affiliated  person  of, 
promoter  of,  or  principal  underwriter 
for  such  company,  or  any  affiliated 
person  of  an  affiliated  person,  promoter, 
or  principal  underwriter  ("second-tier 
affiliate").  Section  2(a)(3)(E)  of  the  Act 
defines  an  affiliated  person  to  be  any 
investment  adviser  of  an  investment 
company,  and  section  2(a)(3)(C)  of  the 
Act  defines  an  affiliated  person  of 
another  pOTSon  to  include  any  person 
directly  or  indirectly  controlling, 
controlled  by,  or  under  common  control 
with  such  person.  Applicants  state  that 
an  Affiliated  Sub-Adviser  would  be  an 
affiliated  person  of  a  Multi-Managed 
Portfolio,  and  an  Affiliated  Broker- 
Dealer  would  be  either  an  Affiliated 
Sub- Adviser  or  an  affiliated  person  of 
the  Affiliated  Sub-Adviser  to  the  same 


a  diffiarent  Sub-Adviser,  and  these  entities  do  not 
control  or  influence  any  other  Sub-Adviser's 
investment  decisions  fbr  its  Portion  of  the  Multi- 
Managed  Portfolios. 


Multi-Managed  Portfolio,  and  thus  a 
second-tier  affiliate  of  a  Multi-Managed 
Portfolio,  including  the  Unaffiliated 
Portions.  Applicants  believe  that  an 
Affiliated  Broker-Dealer  that  is  the  Sub- 
Adviser  to  a  Sub- Advised  Portfolio  is  an 
affiliated  person  of  the  Sub- Advised 
Portfolio,  and  an  Unaffiliated  Portfolio 
may  also  be  an  affiliated  person  of  that 
Sub-Advised  Portfolio  by  virtue  of  being 
imder  the  common  control  of  PI.  Thus, 
the  Affiliated  Broker-Dealer  may  be  an 
affiliated  person  of  an  affiliated  person^ 
of  the  Unaffiliated  Portfolio. 
Accordingly,  applicants  state  that  any 
transactions  to  be  effected  by  an 
Unaffiliated  Sub-Adviser  on  behalf  of  an 
Unaffiliated  Portion  of  a  Multi-Managed 
Portfolio  with  an  Affiliated  Broker- 
Dealer  or  by  an  Unaffiliated  Sub- 
Adviser  on  behalf  of  an  Unaffiliated 
Portfolio  with  an  Affiliated  Broker- 
Dealer  are  subject  to  the  prohibitions  of 
section  17(a). 

2.  Applicants  seek  relief  under 
sections  6(c)  and  1 7(b)  of  the  Act.  to 
exempt  principal  transactions 
prohioited  by  section  17(a)  where:  (a) 
An  Affiliated  Broker-Dealer  is  deemed 
to  be  an  affiliated  person  or  a  second- 
tier  affiliate  of  an  Unaffiliated  Portion 
solely  because  an  Affiliated  Sub-Adviser 
is  the  Sub-Adviser  to  another  Portion  of 
the  same  Multi-Managed  Portfolio  or  (b) 
an  Affiliated  Broker-Dealer  is  deemed  to 
be  an  affiliated  person  or  a  second-tier 
affiliate  of  an  Unaffiliated  Portfolio 
solely  because  the  Affiliated  Broker- 
Dealer  is  the  Sub-Adviser  to  another 
series  of  the  same  or  an  affiliated 
investment  company. 

3.  Section  17(d)  otthe  Act  authorizes 
the  Commission  to  grant  an  order 
permitting  a  transaction  otherwise 
prohibited  by  section  17(a)  if  it  finds 
that  the  terms  of  the  proposed 
transaction  are  reasonable  and  feir  and 
do  not  involve  overreaching  on  the  part 
of  any  person  concerned,  and  the 
proposed  transaction  is  consistent  with 
the  policy  of  each  registered  investment 
company  concerned  and  the  general 
purposes  of  the  Act.  Section  6(c)  of  the 
Act  permits  the  Conamission  to  exempt 
any  person  or  transaction  or  classes  of 
persons  or  transactions  firom  any 
provisions  of  the  Act  if  the  exemption 
is  necessary  or  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policies  and 
provision  of  the  Act. 

4.  Applicants  contend  that  section 
17(a)  is  intended  to  prevent  persons 
who  have  the  power  to  control  an 
investment  company  from  using  that 
power  to  the  person's  own  pecuniary 
advantage.  Applicants  assert  that  when 
the  person  acting  on  behalf  of  an 


investment  company  has  no  direct  or 
indirect  pecimiary  interest  in  a  party  to 
a  principal  transaction,  the  abuses  that 
section  17(a)  was  designed  to  prevent 
are  not  present.  Applicants  state  that  if 
an  Unaffiliated  Sub-Adviser  were  to 
purchase  securities  on  behalf  of  an 
Unaffiliated  Portion  or  an  Unaffiliated 
Portfolio  in  a  principal  transaction  with 
an  Affiliated  Broker-Dealer,  any  benefit 
that  might  inure  to  the  Affiliated  Broker- 
Dealer  would  not  be  shared  by  the 
Unaffiliated  Sub-Adviser.  In  addition, 
applicants  state  that  Sub-Advisers  are 
paid  on  the  basis  of  a  percentage  of  the 
value  of  the  assets  under  their 
management.  The  execution  of  a 
transaction  to  the  disadvantage  of  an 
Unaffiliated  Portion  or  an  Unaffiliated 
Portfolio  would  also  disadvantage  the 
Unaffiliated  Sub- Adviser  to  the  extent 
that  it  diminishes  the  value  of  the 
Unaffiliated  Portion  or  Unaffiliated 
Portfolio.  Applicants  further  state  that 
Pi's  power  to  dismiss  Sub-Advisers  or  to 
change  the  Portion  of  a  Multi-Managed 
Portfolio  allocated  to  each  Sub- Adviser 
reinforces  a  Sub-Adviser's  incentive  to 
maximize  the  investment  performance 
of  its  own  Portion  of  the  Multi-Managed 
Portfolio  or  Unaffiliated  Portfolio. 

5.  Applicants  state  the  each  Sub- 
Adviser's  contract  assigns  it 
responsibility  to  manage  a  Portion  of  the 
Multi-Managed  Portfolio  or  an  entire 
Unaffiliated  Portfolio.  Each  Sub-Adviser 
is  responsible  for  making  independent 
investment  and  brokerage  allocation 
decisions  based  on  its  own  research  and 
credit  evaluations.  Applicants  state  that 
PI  does  not  dictate  brokerage  allocation 
or  investment  decisions  for  Funds 
advised  by  a  Sub- Adviser,  or  have  the 
contractual  right  to  do  so,  except  for  any 
Portion  of  a  Multi-Managed  Portfolio 
advised  directly  by  PI.  Applicants 
submit  that,  in  managing  a  Portion  of  a 
Multi-Managed  Portfolio  or  all  of  a 
Fund,  each  Sub-Adviser  acts  for  all 
practical  purposes  as  though  it  is 
managing  a  separate  investment 
company. 

6.  Applicants  state  that  the  proposed 
transactions  will  be  consistent  with  the 
policies  of  the  Funds  since  each 
Unaffiliated  Sub-Adviser  is  required  to 
manage  the  assets  allocated  to  it  in 
accordance  with  the  investment 
objectives  and  related  investment 
policies  of  the  Fund  involved  as 
described  in  its  registration  statement 
Applicants  assert  that  permitting  the 
transactions  will  be  consistent  with  the 
general  purposes  of  the  Act  and  in  the 
public  Interest  because  the  ability  to 
engage  in  such  transactions  increases 
the  likelihood  of  the  Sub- Advised 
Portfolio  achieving  best  price  and 
execution  on  its  principal  transactions, 
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while  giving  rise  to  none  of  the  abuses 
that  the  Act  was  designed  to  prevent. 

B.  Payment  ofBrokemge  Compensation 
by  an  Unaffiliated  Portion  or 
Unaffiliated  Portfolio  to  an  Affiliated 
Broker-Dealer 

1 .  Section  1 7(e){2 )  of  the  Act  prohibits 
an  afniiated  person  or  a  second-tier 
affiliate  of  a  registered  investment 
company  from  receiving  compensation 
for  acting  as  a  broker  in  connection  with 
the  sale  of  securities  to  or  by  the 
investment  compahy  if  the 
compensation  exceeds  the  limits 
prescribed  by  the  section  unless 
otherwise  permitted  by  rule  17e-l 
under  the  Act.  Rule  17e-l  sets  forth  the 
conditions  under  which  an  affiliated 
person  or  a  second-tier  affiliate  of  an 
investment  company  may  receive  a 
commission,  fee  or  other  remuneration 
as  a  broker  in  a  securities  transaction 
that  would  not  exceed  the  "usual  and 
customary  broker's  commission"  for 
purposes  of  section  17(e)(2)  of  the  Act. 
Rule  17e-l(b)  requires  the  investment 
company's  board  of  directors,  including 
a  majority  of  the  directors  who  are  not 
interested  persons  under  section 
2(a)(19)  of  the  Act,  to  adopt  certain 
procedures  and  to  determine  at  least 
quarterly  that  all  transactions  effected  in 
reliance  on  the  rule  complied  with  the 
procedures.  Rule  17e-l(d)  specifies  the 
records  that  must  be  maintained  by  each 
investment  company  with  respect  to  any 
transaction  effected  pursuant  to  rule 
17e-l. 

2.  As  discussed  above,  applicants 
state  that  an  Affiliated  Broker-Dealer  is 
either  an  affiliated  person  (as  Sub- 
Adviser  to  another  portion  of  a  Multi- 
Managed  Portfolio)  or  a  second-tier 
affiliate  of  an  Unaffiliated  Portion,  or  an 
affiliated  person  or  a  second-tier  affiliate 
of  the  Unaffiliated  Portfolio  and  thus 
subject  to  section  17(e).  Applicants 
request  relief  under  section  6(c)  of  the 
Act  from  section  17(e)  of  the  Act  and 
rule  17e-l  under  the  Act  to  the  extent 
necessary  to  permit  the  Unaffiliated 
Portion  or  Unaffiliated  Portfolio  to  pay 
brokerage  compensation  to  an  Affiliated 
Broker-Dealer  acting  as  broker  in  the 
ordinary  course  of  business  without 
complying  with  the  requirements  of  rule 
17e-l(b)  and  (d).  The  requested 
exemption  would  apply  only  where  (a) 
an  Affiliated  Broker-Dealer  is  deemed  to 
be  an  affiliated  person  or  a  second-tier 
affiliate  of  an  Unaffiliated  Portion  solely 
because  an  Affiliated  Sub-Adviser  is  the 
Sub- Adviser  to  another  Portion  of  the 
Multi-Managed  Pcwtfolio  or  (b)  an 
Affiliated  Broker-Dealer  is  deemed  to  be 
an  affiliated  person  or  a  second-tier 
affiliate  of  an  Unaffiliated  Portfolio 
because  tbe  Affiliated  Broker-Dealer  is  a 


Sub- Adviser  (i.e.,  the  Affiliated  Broker- 
Dealer  is  part  of  the  same  legal  entity  as 
the  Sub-Adviser)  to  another  portfolio  of 
the  same  or  an  affiliated  investment 
company.  The  relief  would  not  apply  .if 
the  Affiliated  Broker-Dealer  (except  by 
virtue  of  serving  as  a  Sub- Adviser  to  a 
Portion  of  a  Multi-Managed  Portfolio  or 
an  Unaffiliated  Portfolio)  is  an  affiliated 
person  or  second-tier  affiliate  of  PI,  the 
Unaffiliated  Sub-Adviser  making  the 
investment  decision  with  respect  to  the 
Unaffiliated  Portion  of  the  Multi- 
Managed  Fimd  or  Unaffiliated  Portfolio, 
a  principal  underwriter,  promoter,  or 
any  officer,  trustee  or  employee  of  the 
Multi-Managed  Portfolio  or  Unaffiliated 
Portfolio. 

3.  Applicants  believe  that  the 
proposed  brokerage  transactions  involve 
no  conflicts  of  interest  or  possibility  of 
self-dealing  and  will  meet  the  standards 
of  section  6(c)  of  the  Act.  Applicants 
assert  that  the  interests  of  an 
Unaffiliated  Sub-Adviser  are  directly 
aligned  with  the  interests  of  the 
Unaffiliated  Portion  or  Unaffiliated 
Portfolio  it  advises,  and  an  Unaffiliated 
Subadviser  will  enter  into  brokerage 
transactions  with  Affiliated  Broker- 
Dealers  only  if  the  fees  charged  are 
reasonable  and  fair,  as  required  by  rule 
17e-l(a).  Applicants  note  that  an 
Unaffiliated  Sub- Adviser  has  a  fiduciary 
duty  to  obtain  best  price  and  execution 
for  the  Unaffiliated  Portion  or 
Unaffiliated  Portfolio. 

C.  Purchases  of  Securities  From 
Offerings  With  Affiliated  Underwriters 

1.  Section  10(f)  of  the  Act,  in  relevant 
part,  prohibits  a  registered  investment 
company  from  knowingly  purchasing  or 
otherwise  acquiring,  during  the 
existence  of  any  underwriting  or  selling 
syndicate,  any  security  (except  a 
security  of  which  the  company  is  the 
issuer)  when  a  principal  underwriter  of 
the  security,  or  an  affiliated  person  of 
the  principal  underwriter,  is  an  officer, 
director,  member  of  an  advisory  board, 
investment  adviser  or  employee  of  the 
investment  company.  Section  10(f)  also 
provides  that  the  Commission  may 
exempt  by  order  any  transaction  or 
classes  of  transactions  from  any  of  the 
provisions  of  section  10(f),  if  and  to  the 
extent  that  such  exemption  is  consistent 
with  the  protection  of  investors.  Rule 
lOf-3  under  the  Act  exempts  certain 
transactions  &x)m  the  prohibitions  of 
section  10(f)  if  specified  conditions  are 
met.  Paragraph  (b)(7)  of  rule  lOf-3  limits 
the  seciuities  purchased  by  the 
investment  company,  or  by  two  or  more 
investment  companies  having  the  same 
investment  adviser,  to  25%  of  the 
principal  amount  of  the  offering  of  the 
class  of  securities. 


2.  Applicants  state  that  each  Sub- 
Adviser,  although  under  contract  to 
manage  only  a  Portion  of  a  Multi- 
Managed  Portfolio,  is  an  investment 
adviser  to  the  entire  Multi-Managed 
Portfolio.  Therefore,  all  purchases  of 
securities  by  an  Unaffiliated  Portion 
from  an  underwriting  syndicate,  a 
principal  underwriter  of  which  is  an 
Affiliated  Underwriter,  would  be  subject 
to  section  10(f). 

3.  Applicants  request  relief  under 
section  10(f)  to  permit  an  Unaffiliated 
Portion  to  purchase  securities  in  the 
ordinary  course  of  business  during  the 
existence  of  an  underwriting  or  selling 
syndicate,  a  principal  imderwriter  of 
which  is  an  Affiliated  Underwriter. 
Applicants  request  relief  from  section 
10(f)  only  to  the  extent  those  provisions 
apply  solely  because  an  Affiliated  Sub- 
Adviser  is  an  investment  adviser  to  the 
Multi-Managed  Portfolio.  The  requested 
relief  would  not  be  available  if  the 
Affiliated  Underwriter  (except  by  virtue 
of  serving  as  Sub-Adviser  to  a  Portion  of 
a  Multi-Managed  Portfolio)  is  an 
affiliated  person  or  a  second-tier 
affiliated  of  PI,  the  Unaffiliated  Sub- 
Adviser  making  the  investment 
decision,  a  principal  underwriter, 
promoter,  or  any  officer,  trustee  or 
employee  of  the  Multi-Managed 
Portfolio.  Applicants  also  seek  relief 
from  section  10(f)  to  permit  an  Affiliated 
Portion  to  purchase  securities  during 
the  existence  of  an  underwriting 
syndicate,  a  principal  underwriter  of 
which  is  an  Affiliated  Underwriter, 
provided  that  the  purchase  is  in 
accordance  with  the  conditions  of  rule 
lOf-3,  except  that  paragraph  (b)(7)  of  the 
rule  will  not  require  the  aggregation  of 
purchases  by  the  Affiliated  Portion  with 
purchases  by  an  Unaffiliated  Portion. 

4.  Applicants  state  that  section  10(f) 
was  adopted  in  response  to  concerns 
about  the  "dumping"  of  otherwise 
unmarketable  securities  on  investment 
companies,  either  by  forcing  the 
investment  company  to  purchase 
unmarketable  securities  from  its 
underwriting  affiliate,  or  by  forcing  or 
encouraging  the  investment  company  to 
purchase  the  securities  from  another 
member  of  the  syndicate.  Applicants 
submit  that  these  abuses  are  not  present 
in  the  context  of  the  Multi-Managed 
Portfolios  because  a  decision  by  an 
Unaffiliated  Sub-Adviser  to  a  Portion  of 
a  Multi-Managed  Portfolio  to  purchase 
securities  during  the  existence  of  an 
underwriting  syndicate,  a  principal 
underwriter  of  which  is  an  Affiliated 
Underwriter,  involves  no  potential  for 
"dumping".  In  addition,  applicants  state 
that  aggregating  purchases  would  serve 
no  purpose  because  there  is  no 
collaboration  among  Sub- Advisers,  and 
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any  common  purchases  by  an  Affiliated 
Sub- Adviser  and  an  Unaffiliated  Sub- 
Adviser  would  be  coincidence. 

D.  Purchases  of  Securities  Issued  by 
Securities  Affiliates 

1.  Section  12(d)(3)  of  the  Act 
generally  prohibits  a  registered 
investment  company  from  acquiring  any 
seciuity  issued  by  any  person  who  is  a 
broker,  dealer,  investment  adviser,  or 
engaged  in  the  business  of  imderwriting. 
Rule  12d3-l  under  the  Act  exempts 
certain  transactions  from  the 
prohibitions  of  section  12(d)(3)  if  certain 
conditions  are  met.  One  of  these 
conditions,  set  forth  in  paragraph  (c)  of 
rule  12d3-l,  provides  that  the 
exemption  provided  by  the  rule  is  not 
available  when  the  issuer  of  the 
securities  is  the  investment  company's 
investment  adviser,  promoter,  or 
principal  underwriter,  or  an  affiliated 
person  of  the  investment  adviser, 
promoter,  or  principal  underwriter. 

2.  Applicants  state  that  because  each 
Sub- Adviser  to  a  Multi-Managed 
Portfolio  is  considered  to  be  an 
investment  adviser  to  the  entire  Multi- 
Managed  Portfolio,  an  Unaffiliated 
Portion  may  not  purchase  securities  of 
a  Securities  Affiliate  in  reliance  on  rule 
12d3-l.  Applicants  request  an 
exemption  under  section  6(c)  from 
section  12(d)(3)  to  permit  an 
Unaffiliated  Portion  to  acquire  securities 
issued  by  a  Securities  Affiliate  subject  to 
the  limits  in  rule  12d3-l,  except  for 
paragraph  (c)  to  the  extent  that  the 
paragraph  applies  solely  because  the 
Seciu-ities  Affiliate  is  an  Affiliated  Sub- 
Adviser,  or  an  affiliated  person  of  an 
Affiliated  Sub-Adviser.  The  requested 
relief  would  not  extend  to  seciuities 
issued  by  the  Sub- Adviser  making  the 
purchase,  PI,  a  principal  underwriter  or 
promoter  of  the  Fimd  or  any  affiliated 
person  of  any  of  these  entities. 

3.  Applicants  state  that  their  proposal 
does  not  raise  the  conflicts  of  interest 
that  rule  12d3-l(c)  was  designed  to 
address  because  of  the  nature  of  the 
affiliation  between  a  Seciuities  Affiliate 
and  the  Unaffiliated  Portion.  Applicants 
submit  that  each  Sub-Adviser  acts 
independently  of  the  other  Sub- 
Advisers  in  making  investment 
decisions  for  the  assets  allocated  to  its 
portion  of  the  Multi-Managed  Portfolio. 
Further,  applicants  assert  that 
prohibiting  the  Unaffiliated  Portions 
from  purchasing  securities  issued  by 
Securities  Affiliates  could  harm  the 
interests  of  shareholders  by  causing  the 
Unaffiliated  Sub-Advisers  to  forego 
investment  opportunities  that  would  be 
in  the  best  interests  of  the  Unaffiliated 
Portions  that  they  manage. 


Applicants'  Condittons 

Applicants  agree  that  any  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  Each  Multi-Managed  Portfolio 
relying  on  the  requested  order  will  be 
advised  by  an  Affiliated  Subadviser  and 
at  least  one  Unaffiliated  Sub-Adviser, 
and  will  be  operated  in  the  maimer 
described  in  the  application. 

2.  Np  Affiliated  Sub-Adviser, 
Affiliated  Broker-Dealer,  Affiliated 
Underwriter  or  Securities  Affiliate 
(except  by  virtue  of  serving  as  Sub- 
Adviser  to  an  Unaffiliated  Portfolio  or  a 
Portion  of  a  Multi-Managed  Portfolio) 
will  be  an  affiliated  person  or  second- 
tier  affiliate  of  PI,  any  Unaffiliated  Sub- 
Adviser,  or  any  principal  underwriter, 
promoter,  officer,  director  or  employee 
of  the  Sub-Advised  Portfolio. 

3.  No  Affiliated  Sub-Adviser  will 
directly  or  indirectly  consult  with  any 
Unaffiliated  Sub-Adviser  concerning 
allocation  of  principal  or  brokerage 
transactions. 

4.  No  Affiliated  Sub-Adviser  will 
participate  in  any  arrangement  whereby 
the  amount  of  its  sub-advisory  fees  will 
be  affected  by  the  investment 
performance  of  an  Unaffiliated  Sub- 
Adviser. 

5.  With  respect  to  purchases  of 
securities  by  an  Affiliated  Portion 
during  the  existence  of  any 
underwriting  or  selling  syndicate,  a 
principal  underv^rriter  of  which  is  an 
Affiliated  Underwriter,  the  conditions  of 
rule  lOf-3  will  be  satisfied  except  that 
paragraph  (b)(7)  will  not  require  the 
aggregation  of  purchases  by  the 
Affiliated  Portion  with  purchases  by  an 
Unaffiliated  Portion. 

6.  With  respect  to  purchases  by  an 
Unaffiliated  Portion  of  securities  issued 
by  a  Securities  Affiliate,  the  conditions 
of  rulQ  12d3-l  will  be  satisfied  except 
for  paragraph  (c)  to  the  extent  such 
paragraph  is  applicable  solely  because 
such  issuer  is  an  Affiliated  Sub-Adviser 
or  an  affiliated  person  of  an  Affiliated 
Sub-Adviser. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  02-24212  Filed  9-23-02;  8:45  am] 
BILUNG  COOe  M10-01-^ 


DEPARTMENT  OF  STATE 
[Public  Notle*  4136] 

Culturally  Slgnlftcant  Obfact  Imported 
for  Exhibition  Determinations: 
"Whistler,  Sargent  and  Steer: 
Irppreaalonlats  In  London  From  Tate 
Collections" 

agency:  Department  of  State. 
action:  Notice. 

summary:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19, 1965  (79  Stat.  985;  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27, 1978,  the  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  (112  Stat. 
2681,  et  seq.;  22  U.S.C.  6501  note,  et 
seq.),  Delegation  of  Authority  No.  234  of 
October  1, 1999,  and  Delegation  of 
Authority  No.  236  of  October  19,  1999, 
as  amended,  I  hereby  determine  that  the 
objects  to  be  included  in  the  exhibition 
"Whistler,  Sargent  and  Steer: 
Impressionists  in  London  from  Tate 
Collections,"  imported  from  abroad  for 
temporary  exhibition  within  the  United 
States,  are  of  cultural  significance.  The 
objects  are  imported  pursuant  to  a  loan 
agreement  with  the  foreign  owners.  I 
also  determine  that  the  exhibition  or 
display  of  the  exhibit  objects  at  The 
Frist  Center  for  the  Visual  Arts,  from  on 
or  about  October  1 1 ,  2002  to  on  or  about 
January  5,  2003,  and  at  possible 
additional  venues  yet  to  be  determined, 
is  in  the  national  interest.  Public  Notice 
of  these  Determinations  is  ordered  to  be 
published  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  contact  Orde  F. 
Kittrie,  Attorney-Adviser,  Office  of  the 
Legal  Adviser,  Department  of  State, 
(telephone:  202/619-5078).  The  address 
is  Department  of  State,  SA-44.  301  4th 
Street,  SW.,  Room  700,  Washington,  DC 
20547-0001. 

Dated:  September  18.  2002. 
Miller  Crouch, 

Assistant  Secretary  for  Educational  and 
Cultural  Affairs  (Actingl.  Department  of  State. 
|FR  Doc.  02-24234  Filed  9-23-02:  8:45  am) 
■HXINQ  COM  4710-Oe-r 


DEPARTMENT  OF  TRANSPORTATION 

Coaat  Guard 
[USCO-2002-13262] 

National  Boating  Safety  Advisory 
Council 

agency:  Coast  Guard,  DOT. 
ACTION:  Notice  of  meetings. 
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SUMMARY:  The  National  Boating  Safety 
Advisory  Council  (NBSAC)  and  its 
subcommittees  on  regulatory  review  n 
of  recreational  boating  safety 
regulations,  boats  and  associated 
eqmpment,  aftermarket  marine 
equipment,  and  prevention  through 
people  will  meet  to  discuss  various 
issues  relating  to  recreational  boating 
safety.  All  meetings  will  be  open  to  the 
public. 

DATES:  NBSAC  will  meet  on  Monday, 
October  28,  2002,  &x)m  8:30  a.m.  to  5 
p.m.  and  Tuesday,  October  29  from  8:30 
a.m.  to  12  noon.  The  Recreational 
Boating  Safety  Regulatory  Review  II 
Subcommittee  will  meet  on  Saturday, 
October  26,  2002,  from  1:30  p.m.  to  4:30 
p.m.  The  Boats  and  Associated 
Equipment  Subcommittee  will  meet  on 
Sunday,  October  27,  2002,  from  9  a.m. 
to  12  noon.  The  Aftermarket  Marine 
Equipment  Subcommittee  will  meet  on 
Sunday,  October  27,  2002,  from  1  p.m. 
to  3  p.m.  The  Prevention  Through 
People  Subcommittee  will  meet  on 
Sunday,  October  27,  2002,  from  3:30 
p.m.  to  5:30  p.m.  These  meetings  may 
close  early  if  all  business  is  finished. 
Written  material  and  requests  to  make 
oral  presentations  should  reach  the 
Coast  Guard  on  or  before  October  15, 
2002.  Requests  to  have  a  copy  of  yotir 
material  distributed  to  each  member  of 
the  committee  or  subcommittees  should 
reach  the  Coast  Guard  on  or  before 
October  7,  2002. 

ADDRESSES:  NBSAC  will  meet  at  the 
Marriott  San  Mateo,  1770  South 
Amphlett  Blvd.,  San  Mateo,  CA  94010. 
The  subcommittee  meetings  will  be  held 
at  the  same  address.  Send  written 
material  and  requests  to  make  oral 
presentations  to  Mr.  Jeff  Hoedt, 
Executive  Director  of  NBSAC, 
Commandant  (G-OPB-1),  U.S.  Coast 
Guard  Headquarters,  2100  Second  Street 
SW.,  Washinjgton,  DC  20593-0001.  This 
notice  is  available  on  the  Internet  at 
http://dms.dot.gov  or  at  the  Web  site  for 
the  Office  of  Boating  Safety  at  URL 
address  www.uscgboating.org. 
FOR  FURTHER  INFORMATION  CONTACT:  Jeff 
Hoedt,  Executive  Director  of  NBSAC, 
telephone  202-267-0950,  fax  202-267- 
4285.  You  may  obtain  a  copy  of  this 
notice  by  calling  the  U.S.  Coast  Guard 
Infoline  at  1-800-368-5647. 
SUPPLEMENTARY  INFORMATION:  Notice  of 
these  meetings  is  given  imder  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  2.        j 

Tentative  Agendas  of  Meetings 

National  Boating  Safety  Advisory 
Council  (NBSAC).  The  agenda  includes 
the  following: 

(1)  Executive  Director's  report. 


(2)  Chairman's  session. 

(3)  Recreational  Boating  Safety 
Regulatory  Review  D  Subcommittee 
report. 

(4)  Boats  and  Associated  Equipment 
Subcommittee  report. 

(5)  Aftermarket  Marine  Equipment 
Subcommittee  report. 

(61  Prevention  Through  People 
Subcommittee  report. 

(7)  Recreational  Boating  Safety 
Program  report. 

(8)  Coast  Guard  Auxiliary  report. 

(9)  Canadian  Coast  Guard  report. 

(10)  National  Association  of  State 
Boating  Law  Administrators  Report. 

(11)  Presentation  on  the  promulgation 
and  monitoring  of  DSC— VHP 
emergency  radio  service. 

(12)  Wallop  Breaux  reauthorization 
update. 

(13)  Vessel  Identification  System 
(VIS)  update. 

(14)  NOAA's  activities  in  regard  to 
navigation  charts  and  recreational 
boaters. 

(15)  Aids  to  Navigation  Issues  That 
Affect  Recreational  Boaters. 

(16)  Interpretation  on  Barge 
Lighting — relationship  between  the 
recreational  boaters  and  commercial 
vessel  operators. 

(17)  Impact  of  proposed  Department 
of  Homeland  Sectirity  on  the 
Recreational  Boating  Safety  Program. 

Recreational  Boating  Safety 
Regulatory  Review  II  Subcommittee.  The 
agenda  includes  the  following: 

(1)  Review  recreational  boating  safety 
regulations  concerning  requirements  for 
manufacturers  and  importers  of 
recreational  vessels  to  prevent 
drownings  (33  CFR  part  183,  subparts  B, 
C,  D,  F,  G,  H,  and  L). 

(2)  Present  recommendations  to  the 
Coimcil  as  to  whether  the  current 
recreational  boating  safety  regulations 
need  to  be  changed  or  removed  based  on 
a  review  of  need,  technical  accuracy, 
cost/benefit,  problems  and  alternatives. 

Boats  and  Associated  Equipment 
Subcommittee.  The  agenda  includes  the 
following:  Discuss  current  regulatory 
projects,  grants,  contracts  and  new 
issues  impacting  boats  and  associated 
equipment. 

Aftermarket  Marine  Equipment 
Subcommittee.  The  agenda  includes  the 
following:  Discuss  current  regulatory 
projects,  grants,  contracts  and  new 
issues  impacting  aftermarket  marine 
equipment. 

Prevention  Through  People 
Subcommittee.  The  agenda  includes  the 
following:  Discuss  current  regulatory 
projects,  grants,  contracts  and  new 
issues  impacting  prevention  through 
people. 


Procedural 

All  meetings  are  open  to  the  public. 
Please  note  that  the  meetings  may  close 
early  if  all  business  is  finished.  At  the 
Chairs'  discretion,  members  of  the 
public  may  make  oral  presentations 
during  the  meetings.  If  you  would  like 
to  make  an  oral  presentation  at  a 
meeting,  please  notify  the  Executive 
Director  no  later  than  October  15,  2002. 
Written  material  for  distribution  at  a 
meeting  should  reach  the  Coast  Guard 
no  later  than  October  7,  2002.  If  you 
would  like  a  copy  of  your  material 
distributed  to  each  member  of  the 
committee  or  subcommittee  in  advance 
of  a  meeting,  please  submit  25  copies  to 
the  Executive  Director  no  later  than 
October  7,  2002. 

Information  on  Services  for  Individuals 
With  Disabilities 

For  information  on  facilities  or 
services  for  individuals  with  disabilities 
or  to  request  special  assistance  at  the 
meetings,  contact  the  Executive  Director 
as  soon  as  possible. 

Dated:  September  16,  2002. 
Harvey  E.  Johnson, 

Rear  Admiral,  U.S.  Coast  Guard,  Director  of 
Operations  Policy. 

[PR  Doc.  02-24199  Filed  9-23-02;  8:45  am] 
BILLINQ  COOe  4910-1S-P 


DEPARTMENT  OF  TRANS^RTATION 

Coast  Guard 
[USCG-2002-13380] 

National  Offshore  Safsty  Advisory 
Cofnmlttee 

agency:  Coast  Guard,  DOT. 
ACTION:  Notice  of  meetings. 

summary:  The  National  Offshore  Safety 
Advisory  Committee  (NOSAC)  and  its 
Liftboat  Subcommittee  will  meet  to 
.discuss  various  issues  relating  to 
offshore  safety.  Both  meetings  will  be 
open  to  the  public. 

DATES:  NOSAC  will  meet  on  Thursday, 
November  7,  2002,  from  9  a.m.  to  3  p.m. 
The  Liftboat  Subcommittee  will  meet  on 
Wednesday,  November  6,  2002,  from  1 
p.m.  to  3:30  p.m.  These  meetings  may 
close  early  if  all  business  is  finished. 
Written  material  and  requests  to  make 
oral  presentations  should  reach  the 
Coast  Guard  on  or  before  October  24, 
2002.  Requests  to  have  a  copy  of  your 
material  distributed  to  each  member  of 
the  committee  should  reach  the  Coast 
Guard  on  or  before  October  24,  2002. 
ADDRESSES:  NOSAC  will  meet  in  the 
West  Alabama  Room,  of  the  Westin 
Galleria  &  Westin  Oaks  Hotel,  5060 
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West  Alabama,  Houston,  Texas.  The 
Liftboat  Subconunittee  will  meet  in  the 
Royal  Room  of  the  same  hotel.  Send 
written  material  and  requests  to  make 
oral  presentations  to  Captain  M.W. 
Brown,  Executive  Director  of  NOSAC, 
Commandant  (G-MSO),  U.S.  Coast 
Guard  Headquarters,  2100  Second  Street 
SW,  Washington,  DC  20593-0001.  This 
notice  is  available  on  the  Internet  at 
http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Captain  M.W.  Brown,  Executive 
Director  of  NOSAC,  or  Mr.  Jim  Magill, 
Assistant  to  the  Executive  Director, 
telephone  202-267-0214,  fax  202-267- 
4570. 

SUPPLEMENTARY  INFORMATION:  Notice  of 
these  meetings  is  given  under  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  2. 

Agenda  of  Meetings 

National  Offshore  Safety  Advisory 
Committee.  The  agenda  includes  the 
following: 

(1)  Report  on  issues  concerning  the 
International  Maritime  Organization  and 
the  International  Organization  for 
Standardization. 

(2)  Report  from  Liftboat 
Subcommittee. 

(3)  Report  from  Offshore  Security 
Subcommittee. 

(4)  Report  from  Task  Force  on 
development  and  implementation  of  the 
Standards  of  Training,  Certification  and 
Watchkeeping  for  Seafarers  (STCW) 
Convention  for  offshore  supply  vessels 
(OSVs). 

(5)  Progress  report  from  the 
Subcommittee  on  Pipeline-Free 
Anchorages. 

(6)  Revision  of  33  CFR  subchapter  N. 

(7)  Status  report  on  Coast  Guard/ 
Minerals  Management  Service 
Inspection  of  Fixed  Facilities. 

(8)  MMS/USCG  discussion  on 
guarding  of  temporary  deck  openings. 

Liftboat  Subcommittee.  The  agenda 
includes  the  following: 

(1)  Review  and  discuss  previous 
work. 

(2)Work  on  outline  of  Draft  Report. 

Procedural 

Both  meetings  are  open  to  the  public. 
Please  note  that  the  meetings  may  close 
early  if  all  business  is  finished.  At  the 
Chair's  discretion,  members  of  the 
public  may  make  oral  presentations 
during  the  meetings.  If  you  would  like 
to  make  an  oral  presentation  at  a 
meeting,  please  notify  the  Executive 
Director  no  later  than  October  24,  2002. 
Written  material  for  distribution  at  a 
meeting  should  reach  the  Coast  Guard 
no  later  than  October  24,  2002.  If  you 


would  like  a  copy  of  yoiu  material 
distributed  to  each  member  of  the 
committee  or  subconunittee  in  advance 
of  the  meeting,  please  submit  25  copies 
to  the  Executive  Director  (see 
ADDRESSES)  no  later  than  October  24, 
2002. 

Information  on  Services  for  Individuals 
withDisabiUties 

For  information  on  facilities  or 
services  for  individuals  with  disabilities 
or  to  request  special  assistance  at  the 
meetings,  telephone  the  Executive 
Director  at  202  267-0214  as  soon  as 
possible. 

Dated:  September  18,  2002. 
Jo§eph  J.  Angelo, 

Director  of  Standards.  Marine  Safety.  Security 
and  Environmental  Protection. 
[FR  Doc.  02-24218  Filed  9-23-02:  8:45  am) 
BIUJNO  COOC  4910-1ft-P 


DEPARTMENT  OF  TRANSPORTATION 

Fsdsral  Aviation  Administration 

Notics  Of  infant  To  Ruia  on  Application 
02-02-C-00-6FD  To  Impose,  and 
Imposa  and  Uaa  ttw  Ravanua  From  a 
Paasangar  Facility  Charge  (PFC)  at 
Bradford  Regional  Airport,  Bradford, 
PA 

AGENCY:  Federal  Aviation 
Adminisfration  (FAA),  DOT. 
action:  Notice  of  intent  to  rule  on 
application. 

summary:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose,  and  impose  and 
use,  the  revenue  from  a  PFC  at  Bradford 
Regional  Airport  under  the  provisions  of 
the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Public  Law  101-508)  and  Part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  part  158). 

DATES:  Comments  must  be  received  on 
or  before  October  24,  2002. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Ms.  Sharon  Daboin/Manager 
HAR-ADO,  FAA,  Auports  District 
Office,  3905  Hartzdale  Drive,  Suite  508, 
Camp  Hill,  PA  17011. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Tom 
Fnmgillo,  Airport  Manager  of  the 
Bradford  Regional  Airport  Authority  at 
the  following  address:  Star  Route  Box 
176,  Lewis  Run,  PA  16738. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 


previously  provided  to  the  Bradford 
Regional  Airport  Authority  under 
section  158.23  of  Part  158. 
FOR  FURTHER  INFORMATION  CONTACT:  Lori 
Ledebohm/Planner,  Airports  District 
Office,  3905  Hartzdale  Drive,  Suite  508 
Camp  Hill,  PA  17011,  717-730-2835. 
The  application  may  be  reviewed  in 
person  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose, 
and  impose  and  use  the  revenue  from  a 
PFC  at  Bradford  Regional  Airport  under 
the  provisions  of  the  Aviation  Safety 
and  Capacity  Expansion  Act  of  1990 
(Title  DC  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 

On  August  19,  2002,  the  FAA 
determined  that  the  application  to 
impose,  and  impose  and  use  the 
revenue  from  a  PFC  submitted  by 
Bradford  Regional  Airport  Authority 
was  substantially  complete  within  the 
requirements  of  section  158.25  of  Part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  Uian  November  14, 
2002. 

The  following  is  a  brief  overview  of 
the  application. 

PFC  Application  No.:  02-02-C-OO- 
BFD. 

Level  of  the  proposed  PFC:  $4.50. 

Proposed  charge  effective  date:  May  1, 
2003. 

Proposed  charge  expiration  date: 
December  31,  2009. 

Total  estimated  PFC  revenue: 
$414,738.00. 

Brief  description  of  proposed 
project(s): 

Impose  and  Use 

— Passenger  Chairlift 
— T-hanger  TWY  &  Drainage  Swale 
—Runway  5-23  Lighting 
—Parallel  TWY  Runway  32  Phase  I 
—Water  Treatment  Plant  Upgrade 
—Parallel  TWY  Runway  14  Phase  II 
— Airport  Master  Plan 
—Rehabilitate  TWY  A  and  B 
—Rehabilitate  T-Hanger  Taxiway 
— Acquire  Multi  Purpose  Safety  Vehicle 
— Conduct  5  Year  E.A. 
—Rehabilitate  Runway  5-23/Improve 

RSA 
— Acquire  Snow  Removal  Equipment 
— Acquire  Snow  Plow 
— ^PFC  Application/Formulation  Impose 

Only 
— Deicing  Facility/Equipment 
— Rehabilitate  Access  Road 
— Land  Acquisition/Obstruction 

Removal 
—RSA  Phase  n 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
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required  to  collect  PFCs:  Air  Taxi/ 
Commercial  Operators  filing  FAA  Form 
1800-31. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  the  FAA 
regional  airports  office  located  at: 
Eastern  Region,  Airports  Division,  AEA- 
610, 1  Aviation  Plaza,  Jamaica,  New 
York.  11443. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Bradford 
Regional  Airport  Authority. 

Issued  in  Camp  Hill,  Pennsylvania;  on 
September  16.  2002. 
John  Carter, 

Acting  Manager,  HARADO.  Eastern  Region. 
[FR  Doc.  02-24243  Filed  9-23-02;  8:45  am] 
ammo  cooe  49io-is-m 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  Of  Intent  To  Rule  on  Application 
(#02-04-O-00-ORO)  To  Use  ttie 
Revenue  From  a  Passenger  Facility 
Charge  (PFC)  at  Durango-La  Plata 
County  Airport,  SutMnltted  k>y  the 
Durango-L^  Plata  County  Airport, 
Durango,  CO 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  intent  to  rule  on 
application.  . 

SUIMdARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  use  PFC  revenue  at 
Durango-La  Plata  Coimty  Airport  under 
the  provisions  of  49  U.S.C.  40117  and 
Part  158  of  the  Federal  Aviation 
Regulations  (14  CFR  part  158). 

DATES:  Comments  must  be  received  on 
or  before  October  22,  2002. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  follovtring 
address:  Alan  E.  Wiechmann,  Manager; 
Denver  Airports  District  Office,  DEN- 
ADO;  Federal  Aviation  Administration; 
26805  E.  68th  Avenue.  Suite  224; 
Denver,  CO  80249-6361. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Ron  Dent, 
A.A.E.,  Director  of  Aviation,  at  the 
following  address:  Ehirango-La  Plata 
County  Airport,  1000  Airport  Road,  Box 
1,  Durango,  CO  81303. 

Air  Carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  Durango-La  Plata 


County  Airport,  imder  section  158.23  of 
Part  158. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Christopher  Schaffer,  (303)  342-1258; 
Denver  Airports  District  Office,  DEN- 
ADO;  Federal  Aviation  Administration; 
26805  E.  68th  Avenue,  Suite  224: 
Denver,  CO  80249-6361.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  (#02-04- 
U-OO-DRO)  to  use  PFC  revenue  at 
Durango-La  Plata  County  Airport,  under 
the  provisions  of  49  U.S.C.  40117  and 
Part  158  of  the  Federal  Aviation 
Regulations  (14  CFR  part  158). 

On  September  16,  2002,  the  FAA 
determined  that  the  application  to  use 
the  revenue  from  a  PFC,  submitted  by 
the  Ehirango-La  Plata  County  Airport, 
Durango,  Colorado,  was  substantially 
complete  within  the  requirements  of 
section  158.25  of  Part  158.  The  FAA 
will  approve  or  disapprove  the  . 
application,  in  whole  or  in  part,  no  later 
than  December  17,  2002. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date: 
September  1,  2001. 

Proposed  charge  expiration  date:  Jime 
1,2004. 

Total  requested  for  approval: 
$973,140.00. 

Brief  description  of  proposed  project: 
Rehabilitate  Runway  2/20;  Install 
distance  remaining  signs. 

Class  or  classes  of  air  carriers,  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs.  None. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
Regional  Airports  Office  located  at: 
Federal  Aviation  Administration, 
Northwest  Mountain  Region,  Airports 
Division,  ANM-600, 1601  Lind  Avenue 
S.W.,  Suite  315,  Renton,  WA  98055- 
4056. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Durango-La 
Plata  Couinty  .Airport. 

Issued  in  Renton,  Washington  on 
September  16,  2002. 

David  A.  Field,  " 

Manager,  Planning,  Programming  and 
Capacity  Branch,  Northwest  Mountain 
Region. 

[FR  Doc.  02-24244  Filed  9-23-02;  8:45  am] 
BHJJNG  COOE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

-FMeral  Higtiway  Administration 
[Doclwt  No.  FHWA-2002-13358] 

Notice  of  Request  for  Renewal  of  a 
Currently  Approved  information 
Collection:  Highway  Performance 
Monitoring  System  (HPMS) 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  FHWA  invites  public 
comments. about  our  intention  to  request 
the  Office  of  Management  and  Budget's 
(OMB)  approval  to  renew  the 
information  collection  that  is 
siunmarized  below  under 
Supplementary  Information.  We  are    ' 
required  by  the  Paperwork  Reduction 
Act  of  1995  to  publish  this  notice  in  the 
Federal  Register. 

DATES:  Please  submit  comments  by 
November  25,  2002. 
ADDRESSES:  You  may  mail  or  hand 
deliver  comments  to  the  U.S. 
Department  of  Transportation,  Dockets 
Management  Facility,  Room  PL-401, 
400  Seventh  Street,  SW.,  Washington, 
DC  20590;  telefax  comments  to  (202) 
493-2251;  or  submit  electronically  at 
http://dmses.dot.gov/submit.  All 
comments  should  include  the  docket 
number  in  this  notice's  heading.  All 
comments  may  be  examined  and  copied 
at  the  above  address  frt)m  9  a.m.  to  5 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  If  you  desire  a  receipt 
^ou  must  include  a  self-addressed 
stamped  envelope  or  postcard  or,  if  you 
submit  your  comments  electronically, 
you  may  print  the  acknowledgment 
page. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  Rozycki,  (202)  366-5059, 
Highway  Systems  Performance  (HPPI- 
20),  Office  of  Highway  Policy 
Information,  Office  of  Policy,  Federal 
Highway  Administration,  Department  of 
Transportation,  400  Seventh  Street, 
SW.,  Washington,  DC  20590.  Office 
hours  are  from  7:30  a.m.  to  4  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 
SUPPLEMENTARY  INFORMATION: 

Title:  Highway  Performance 
Monitoring  System  (HPMS). 

OMB  Control  Number:  2125-0028 
(Expiration  Date:  February  28,  2003). 

Background:  The  HPMS  data  that  is 
collected  is  used  for  management 
decisions  that  affect  transportation, 
including  estimates  of  the  Nation's 
futiu«  highway  needs  and  assessments 
of  highway  system  performance.  The 
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information  is  used  by  the  FHWA  to 
develop  and  implement  legislation  and 
by  State  and  Federal  transportation 
officials  to  adequately  plan,  design,  and 
administer  effective,  safe,  and  efficient 
transportation  systems.  This  data  is 
essential  to  the  FHWA  and  Congress  in 
evaluating  the  effectiveness  of  the 
Federal-aid  highway  program,  "fhe 
HPMS  also  provides  miles,  lane-miles 
and  travel  components  of  the  Federal- 
Aid  Highway  Fund  apportionment 
formulae.  The  data  that  is  required  by 
the  HPMS  is  continually  reassessed  and 
streamlined  by  the  FHWA. 

Respondents:  State  governments  of 
the  50  States,  the  District  of  Columbia, 
the  Commonwealth  of  Puerto  Rico,  and 
the  four  territories  (American  Samoa, 
Guam,  Northern  Marianas,  and  Virgin 
Islands). 

Estimated  Average  Burden  Per 
Response:  The  estimated  average  burden 
per  response  for  the  annual  collection 
and  processing  of  the  HPMS  data  is 
1,440  hours  for  the  States,  the  District  of 
Columbia  and  the  Commonwealth  of 
Puerto  Rico;  and  20  hours  for  each  of 
the  four  territories. 

Estimated  Total  Annual  Burden:  The 
estimated  total  annual  burden  for  all 
respondents  is  74,960  hours. 

Public  Comments  Invited 

You  are  asked  to  comment  on  any 
aspect  of  this  information  collection, 
including:  (1)  Whether  the  proposed 
collection  is  necessary  for  the  FHWA's 
performance;  (2)  the  accuracy  of 
estimated  burdens;  (3)  ways  for  the 
FHWA  to  enhance  the  quality, 
usefulness,  and  clarity  of  the  collected 
information;  and  (4)  ways  that  burdens 
could  be  minimized,  including  use  of 
electronic  technology,  without  reducing 
the  quality  of  the  collected  information. 
The  agency  will  summarize  and/or 
include  your  comments  in  the  request 
for  OMB's  clearance  of  this  information 
collection. 

Electronic  Access 

Internet  users  may  access  all 
comments  received  by  the  U.S.  DOT 
Dockets,  Room  PL-401,  by  using  the 
universal  resource  locator  (URL):  http:/ 
/dms.dot.gov.  It  is  available  24  hoiirs 
each  day,  365  days  each  year.  Please 
follow  the  instructions  online  for  more 
information  and  help.  An  electronic 
copy  of  this  dociiment  may  be 
downloaded  using  a  modem  and 
suitable  communications  software  from 
the  Government  Printing  Office 
Electronic  Bulletin  Board  Service  at 
telephone  number  202-512-1661. 
Internet  users  may  reach  the  Federal 
Register's  Home  Page  at  http:// 
www.nara.gov/fedreg  and  the 


Government  Printing  Office's  database 
at  http://www.access.gpo.gov/nara. 

Authority:  The  Paperwork  Reduction  Act 
of  1995;  44  U.S.C.  Chapter  35.  as  amended; 
and  49  CFR  1.48. 

Issued  on:  September  19,  2002. 
James  R.  Kaliel, 

Chief,  Management  Programs  and  Analysis 
Division. 

(FR  Doc.  02-24253  Filed  &-23-02;  8:45  am) 
BHJJNG  CODE  4910-22-r 

DEPARTMENT  OF  TRANSPORTATKW 

Federal  Highway  Administration 
[Docket  No.  FHWA-2002-133S9] 

Notice  of  Request  for  Renewal  of  a 
Currently  Approved  Information 
Collection:  A  Guide  to  Reporting 
Highway  Statistics 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  FHWA  invites  public 
comments  about  our  intention  to  request 
the  Office  of  Management  and  Budget's 
(OMB)  approval  to  renew  the 
information  collection  that  is 
simimarized  below  under 
SUPPLEMENTARY  INFORMATION.  We  are 
required  by  the  Paperwork  Reduction 
Act  of  1995  to  publish  this  notice  in  the 
Federal  Register. 

DATES:  Please  submit  comments  by 
November  25,  2002. 
ADDRESSES:  You  may  mail  or  hand 
deliver  comments  to  the  U.S. 
Department  of  Transportation,  Dockets 
Management  Facility,  Room  PL-401, 
400  Seventh  Street,  SW.,  Washington, 
DC  20590;  telefax  comments  to  (202) 
493-2251;  or  submit  electronically  at 
http://dmses.dot.gov/submit.  All 
comments  should  include  the  docket 
number  in  this  notice's  heading.  All 
comments  may  be  examined  and  copied 
at  the  above  address  from  9  a.m.  to  5 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  If  you  desire  a  receipt 
you  must  include  a  self-addressed 
stamped  envelope  or  postcard  or,  if  you 
submit  your  comments  electronically, 
you  may  print  the  acknowledgment 
page. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Carla  Mauney,  (202)  366-5045, 
Department  of  "Transportation,  Federal 
Highway  Administration,  Office  of 
Policy,  Office  of  Highway  Policy 
Information,  Highway  Fxmding  and 
Motor  Fuels  (HPPI-10),  400  Seventh 
Street,  SW.,  Washington,  DC  20590. 
Office  hours  are  from  7  a.m.  to  4:30 


p.m.,  Monday  through  Friday,  except 
Federal  holidays. 
SUPP1.EMENTARY  INFORMATION: 

Title:  A  Guide  to  Reporting  Highway 
Statistics. 

OMB  Control  Number:  2125-0032 
(Expiration  Date:  March  31,  2003). 

Background:  A  Guide  to  Reporting 
Highway  Statistics  provides  for  the 
collection  of  information  by  describing 
policies  and  procedures  for  assembling 
statistical  data  from  the  existing  files  of 
State  agencies.  The  data  includes  motor- 
vehicle  registration  and  fees,  motor-fuel 
use  and  taxation,  driver  licensing,  and 
highway  taxation  and  finance.  Federal, 
State,  and  local  governments  use  the 
data  for  transportation  policy 
discussions  and  decisions.  Motor-fuel 
data  are  used  in  attributing  receipts  to 
the  Highway  Trust  Fund  and 
subsequently  in  the  apportionment 
formulas  that  are  used  to  distribute 
Federal-Aid  Highway  Funds.  The  data 
are  published  annually  in  the  FHWA's 
Highway  Statistics  and  Our  Nation's 
Highways.  Information  frt)m  Highway 
Statistics  is  used  in  the  joint  FHWA  and 
Federal  Transit  Administration  required 
biennial  report  to  Congress.  The  Status 
of  the  Nation's  Highways,  Bridges,  and 
Transit:  Conditions  and  Performance 
Report  to  Congress,  which  contrasts 
present  status  to  future  investment 
needs. 

Respondents:  State  and  local 
governments  of  the  50  United  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  and  the 
foiu'  territories  (American  Samoa,  Guam. 
Northern  Marianas,  and  Virgin  Islands). 

Estimated  Average  Burden  Per 
Response:  The  estimated  average 
reporting  burden  per  response  for  the 
annual  collection  of  the  data  is  825.6 
hours  for  the  States  and  the  District  of 
Columbia;  and  20  hours  for  the 
Commonwealth  of  Puerto  Rico  and  each 
of  the  four  territories. 

Estimated  Total  Annual  Burden:  The 
estimated  total  annual  burden  for  all 
respondents  is  42,206  hours. 

Public  Comments  Invited 

You  are  asked  to  comment  on  any 
aspect  of  this  information  collection, 
including:  (1)  Whether  the  proposed 
collection  is  necessary  for  the  FHWA's 
performance;  (2)  the  accuracy  of 
estimated  burdens;  (3)  ways  for  the 
FHWA  to  enhance  the  quality, 
usefulness,  and  clarity  of  the  collected 
information;  and  (4)  ways  that  burdens 
could  be  minimized,  including  use  of 
electronic  technology,  without  reducing 
the  quality  of  the  collected  information. 
The  agency  will  summarize  and/or 
include  your  comments  in  the  request 
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for  OMB's  clearance  of  this  information 
collection. 

Electronic  Access 

Internet  users  may  access  all 
comments  received  by  the  U.S.  DOT 
Dockets,  Room  PL-401,  by  using  the 
universal  resource  locator  (URL):  bttp:/ 
/dms.dot.gov.  It  is  available  24  hours 
each  day,  365  days  each  year.  Please 
follow  the  instructions  online  for  more 
information  and  help.  An  electronic 
copy  of  this  document  may  be 
dovmloaded  using  a  modem  and 
suitable  communications  software  from 
the  Government  Printing  Office 
Electronic  Bulletin  Board  Service  at 
telephone  niunber  202-512-1661. 
Internet  users  may  reach  the  Federal 
Register's  Home  Page  at  http:// 
www.nara.gov/fedreg  and  the 
Government  Printing  Office's  database 
at  http://www.access.gpo.gov/nara. 

Authority:  The  Paperwork  Reduction  Act 
of  1995;  44  U.S.C.  Chapter  35,  as  amended; 
and  49  CFR  1.48.      I 

Issued  on:  September  19,  2002. 

James  R.  Kabel, 

Chief,  Management  Programs  and  Analysis 
Division. 

(FR  Doc.  02-24254  Filed  &-23-02;  8:45  am) 

BHXMGCOOE  4910-22-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  34251] 

Elk  River  Railroad,  Inc. — Acquisition 
and  Operation  Exemption — Line  of 
QSX  Transportation,  Inc. 

Elk  River  Raifroad,  Inc.  (TERRI).  a 
Class  III  railroad,  has  filed  a  verified 
notice  of  exemption  under  49  CFR 
1150.41  to  acquire  from  CSX 
Transportation,  Inc.  (CSXT)  and  operate 
a  61.1-mtle  rail  line  known  as  the  Elk 
River  Subdivision  between  milepost  6.2, 
at  or  near  Gilmer,  and  milepost  67.3,  at 
or  near  Hartland,  in  Gilmer,  Braxton, 
arid  Clay  Counties,  WV.' 

TERRI  certifies  that  its  projected 
revenues  as  a  result  of  this  transaction 
will  not  result  in  the  creation  of  a  Class 
n  or  Class  I  rail  carrier. 

TERRI  states  that  it  intends  to 
consummate  the  transaction  on  or  about 
September  13,  2002.  The  exemption  will 
not  be  effective  until  September  19, 


'  TERRI  states  that  it  currently  leases  the  line 
from  CSXT  and  operates  it.  See  The  Elk  River 
Railroad.  Inc. — Lease.  Operation  and  Acquisition 
Exemption — Line  of  CSX  Transportation,  Inc., 
Finance  Docket  No.  31497  (I(X  served  July  26. 
1989).  According  to  TERRI  it  intends  to  exercise  its 
option  to  purchase  the  involved  property  pursuant 
to  the  lease  dated  August  1. 1989. 


2002,  (7  days  after  the  exemption  was 
filed). 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  does  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34251,  must  be  filed  with 
the  Surface  Transportation  Board,  1925 
K  Street,  NW.,  Washington,  DC  20423- 
0001.  In  addition,  one  copy  of  each 
pleading  must  be  served  on  F.T.  Graff, 
Bow  les  Rice  McDavid  Graff  &  Love, 
PLLC,  600  Quarrier  Street,  Charleston, 
WV  26301. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at 
WWW.STB.DOT.GOV. 

Decided:  September  16,  2002. 
By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Vernon  A.  Williams, 

Secretary. 

[FR  Doc.  02-23951  Filed  9-23-02;  8:45  am] 

BILLING  CODE  491S-00-P 


DEPARTMENT  OF  THE  TREASURY  ^ 

Privacy  Act  of  1974;  Systems  of 
Records 

AGENCY:  Departmental  Offices,  Treasury. 
ACTION:  Notice  of  alterations  to  eight 
Treasury-wide  Privacy  Act  Systems  of 
Records. 

SUMMARY:  In  accordance  with  the 
Privacy  Act  of  1974,  the  Department  of 
the  Treasury  (Treasury),  gives  notice  of 
proposed  alterations  to  existing 
Treasury-wide  systems  of  records.  The 
systems  of  records  were  last  published 
in  their  entirety  on  February  19,  2002, 
beginning  at  67  FR  7460. 

EFFECTIVE  DATE:  September  24,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Dale 
Underwood,  Deputy  Chief,  Disclosure 
Services.  (202)  622-0930. 
SUPPLEMENTARY  INFORMATION:  Prior  to 
October  26,  2001,  the  date  of  enactment 
of  the  Uniting  and  Strengthening 
America  by  Providing  Appropriate 
Tools  Required  to  Intercept  and 
Obstruct  Terrorism  (USA  PATRIOT 
ACT)  Act  of  2001  (the  "USA  Patrfot 
Act"),  Pub.  L.  107-56,  the  Financial 
Crimes  Enforcement  Network  (FinCEN) 
was  a  component  of  the  Departmental 
Offices  of  the  Department  of  the 
Treasury.  Section  361  of  the  USA  Patriot 
Act  created  a  new  Section  310  in 
Subchapter  I  of  Chapter  3  of  Title  31 , 


United  States  Code,  which  established 
FinCEN  as  a  Treasury  bureau. 

This  document  revises  eight  Treasury- 
wide  notices  to  reflect  FinCXN's  new 
status  as  a  new  bureau  of  the 
Department. 

hi  addition,  the  Bureau  of  the  Public 
Debt  has  moved  its  Freedom  of 
Information  Act  and  Privacy  Act 
function  to  its  location  in  Parkersburg, 
West  Virginia.  Treasury  .004-Freedom  of 
Information/Privacy  Act  Request 
Records  is  being  revised  to  reflect  this 

hange  in  the  location  of  the  system  and 
system  manager. 

Because  the  described  alterations  are 
not  considered  significant,  the  reporting 
requirements  of  subsection  (r)  of  the 
Privacy  Act  of  1974  do  not  apply.  The 
proposed  alterations  to  the  Treasury 
systems  of  records  are  set  forth  below. 

Dated:  September  18,  2002. 

W.  Earl  Wright,  Jr., 

Chief  Management  and  Administrative 
Programs  Officer. 

Treasury  .002 

SYSTEM  NAME: 

Grievance  Records. 

SYSTEM  LOCATION: 

***** 

(13)  Financial  Crimes  Enforcement 
Network  (FinCEN).  P.O.  Box  39,  Vienna, 
VA  22183-0039. 


SYSTEM  MANAGER(S)  AND  ADDRESS: ' 

(13)  FinCEN:  Director,  P.O.  Box  39, 
Vienna,  VA  22183-0039. 


Treasury  .004 

SYSTEM  NAME: 

Freedom  of  Information  Act/Privacy 
Act  Request  Records. 

Description  of  change:  Remove 
current  entry  and  add  the  following  to 
read  as  follows: 

SYSTEM  location: 

Disclosure  Services,  Department  of 
the  Treasury,  1500  Pennsylvania 
Avenue  NW.,  Washington,  DC  20220. 
Other  locations  at  which  the  system  is 
maintained  by  Treasiuy  bureaus  and 
their  associated  offices  are: 

(1)  Departmental  Offices  (DO): 

a.  The  Office  of  Inspector  General 
(OIG):  740  15th  Street,  NW., 
Washington,  DC  20220. 

b.  Treasiuy  Inspector  General  for  Tax 
Administration  (TIGTA):  1111 
Constitution  Ave.,  NW.,  Washington, 
DC  20224. 

(2)  Bureau  of  Alcohol,  Tobacco  and 
Firearms  (ATF):  650  Massachusetts 
Avenue,  NW.,  Washington,  DC  20226. 


Federal  Register /Vol.  67.  No.  185 /Tuesday,  September  24.  2002 /Notices 


59879 


(3)  Office  of  the  Comptroller  of  the 
Currency  (OCC):  250  E  Street,  SW., 
Washington,  DC  20219-0001. 

(4)  United  States  Customs  Service 
(CUSTOMS):  1300  Pennsylvania 
Avenue,  NW.,  Washington  DC  20229 

(5)  Bureau  of  Engraving  and  Printing 
(BEP):  14th  &  C  Streets,  SW., 
Washington,  DC  20228. 

(6)  Federal  Law  Enforcement  Training 
Center  (FLETC):  Glynco,  Ga.  31524. 

(7)  Financial  Management  Service 
(FMS):  401  14th  Street,  SW.. 
Washington,  DC  20227. 

(8)  United  States  Muit  (MINT):  801 
9th  Street,  NW..  Washington,  DC  20220. 

(9)  Bureau  of  the  Public  Debt  (BPD): 
200  Third  Street.  Parkersburg,  WV 
26101. 

(10)  (USSS):  FOIA/PA  Office,  FOIA/ 
PA  Branch,  950  H  Street,  NW.,  Suite 
3000,  Washington,  DC  20001. 

(11)  Office  of  Thrift  Supervision 
(OTS):  1700  G  Street,  NW.,  Washington, 
DC  20552. 

(12)  Financial  Crimes  Enforcement 
Network  (FinCEN).  Vienna.  VA  22182. 
***** 

Description  of  change:  Remove 
current  entry  and  add  the  following  to 
read  as  follows: 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

1.  (a)  DO:  Chief,  Disclosure  Services, 
Department  of  the  Treasiuy, 
Washington,  DC  20220. 

(b)  OIG:  740  15th  Street,  NW., 
Washington,  DC  20220. 

(c)  TIGTA:  Supervisory  Analyst,  1111 
Constitution  Ave.,  NW.,  IC:CC,  Room 
3039,  Washington,  DC  20224. 

2.  ATF:  Assistant  Director,  Liaison 
and  Public  Information,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226. 

3.  BEP:  Dis^osure  Officer,  FOIA 
Office,  14th  &  C  Streets,  SW., 
Washington,  DC  20228. 

4.  FLETC:  FOLVPA  Officer, 
Department  of  the  Treasury,  Building 
94,  Glynco,  GA  31524. 

5.  FMS:  Disclosure  Officer,  401  14th 
Street,  SW.,  Washington,  DC  20227. 

6.  Mint:  Disclosure  Officer,  Judiciary 
Square  Building.  801  9th  Street,  NW., 
Washington,  DC  20220. 

7.  OCC:  Disclosure  Officer, 
Communications  Division,  Washington, 
DC  20219. 

8.  Customs:  Chief,  Disclosure  Law 
Branch,  Office  of  Regulations  and 
Rulings,  1300  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20229. 

9.  BPD:  Disclosure  Officer, 
Administrative  Resource  Center ^Biu"eau 
of  the  Public  Debt,  200  Third  Street, 
Room  211,  Parkersburg,  WV  26101- 
5312. 


10.  USSS:  FOIA/PA  Officer.  FOL\/PA 
Branch.  950  H  Street,  NW.,  Suite  3000, 
Washington,  DC  20001. 

11.  OTS:  Manager,  Dissemination 
Branch.  1700  G  Street,  NW., 
Washington,  DC  20552. 

12.  FinCEN:  Director,  P.O.  Box  39, 
Vienna,  VA  22183-0039. 


Treasury  .005  « 

SYSTEM  NAME: 

Public  Transportation  Incentive 
Program  Records. 

SYSTEM  L0CATK)N: 

•  *  *  •  • 

(13)  Financial  Crimes  Enforcement 
Network  (FinCEN),  P.O.  Box  39,  Vienna, 
VA  22183-0039. 

***** 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

***** 

(13)  FinCEN:  Director.  P.O.  Box  39. 
Vienna,  VA  22183-0039. 

***** 


Treasury  .009 

SYSTEM  NAME: 

Treasury  Financial  Management 
Systems. 

SYSTEM  LOCATION: 

***** 

(13)  Financial  Crimes  Enforcement 
Network  (FinCEN).  P.O.  Box  39.  Vienna. 
VA  22183-0039. 

***** 

SYSTEM  MANAQER(8)  AND  ADDRESS: 

***** 

(13)  FinCEN:  Director.  P.O.  Box  39, 
Vienna,  VA  22183-0039. 

***** 

Treasury  .010 

SYSTBMI  NAME: 

Telephone  Call  Detail  Records. 

SYSTEM  location: 

***** 

(13)  Financial  Crimes  Enforcement 
Network  (FinCEN),  P.O.  Box  39,  Vienna, 
VA  22183-0039. 


Treasury  .007 
SYSTEM  name: 

Persormel  Security  System. 

SYSTEM  location: 

*  *  *  *  * 

(13)  Financial  Crimes  Enforcement 
Network  (FinCEN),  P.O.  Box  39,  Vienna, 
VA  22183-0039.  ^ 

***** 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

***** 

(13)  FinCEN:  Director,  P.O.  Box  39. 
Vienna.  VA  22183-0039. 

***** 

Treasury  .008 

SYSTEM  name: 

Treasury  Emergency  Management 
System. 

SYSTBI  location: 

***** 

(13)  Financial  Crimes  Enforcement 
Network  (FinCEN),  P.O.  Box  39,  Vienna, 
VA  22183-0039. 

***** 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

***** 

(13)  FinCEN:  Director,  P.O.  Box  39, 
Vienna,  VA  22183-0039. 

***** 


SYSTEM  MANAQER(S)  AND  ADDRESS: 

***** 

(131  FinCEN:  Director,  P.O.  Box  39, 
Vienna,  VA  22183-0039. 

***** 

Trsatury  .011 

SYSTEM  NAME: 

Treasury  Safety  Incident  Management 
Information  System  (SIMIS). 

System  location: 

***** 

Description  of  change:  Remove 
paragraph  "{l)e.  Financial  Crimes 
Enforcement  Network  (FinCEN): 
Vienna,  VA  22182."  and  add  the 
following  in  numerical  order:  "(13) 
Fineuicial  Crimes  Enforcement  Networic 
(FinCEN).  P.O.  Box  39,  Vienna.  VA 
22183-0039." 


SYSTEM  MANAOER(S)  AND  ADDRESS: 

***** 

Remove  paragraph  "l.(e)  FinCEN: 
Safety  and  Occupational  Health 
Manager,  Vienna,  VA  22182"  and  add 
the  following  in  numerical  order:  "(13) 
FinCEN:  Safety  and  Occupational 
Health  Manager,  P.O.  Box  39,  Vienna, 
VA  22183-0039." 

(FR  Doc.  02-24185  Filed  9-23-02:  8:45  am) 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

[0MB  Control  No.  2900— New] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

agency:  Veterans  Health 
Administration,  Department  of  Veterans 
Affairs. 
action:  Notice. 

summary:  The  Veterans  Health 
Administration  (VHA),  Department  of 
Veterans  Affairs  (VA),  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
new  collection,  and  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  for 
information  needed  to  improve  women 
veterans'  health  care. 
DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  November  25, 
2002. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  Ann 
W.  Bickoff,  Veterans  Health 
Administration  (193B1),  Department  of 
VeterarTs  Affairs,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420  or  e-mail 
ann.bickoff@hq.med.va.gov.  Please  refer 
to  "OMB  Control  No.  2900— New"  in 
any  correspondence. 
FOR  FURTHER  INFORMATION  CONTACT:  Ann 
W.  Bickoff,  (202)  273-8310  or  FAX  (202) 
273-9381. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Public  Law  104-13;  44 
U.S.C,  3501-3520),  Federal  agencies 
must  obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VHA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VHA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VHA's  estimate  of 
the  burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 


collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  Women  Veterans  Ambulatory 
Care  Use:  Patterns,  Barriers,  and 
Influences,  VA  Form  10-21063(NR). 

OMB  Control  Number  2900— New. 

Type  of  Review:  New  collection. 

Abstract:  The  purpose  of  the  study  is 
to  gain  an  understanding  of  VA  women  - 
veterans'  use  of  health  care  from  the 
perspective  of  women.  The  data 
collected  will:  (1)  Provide  patterns  of 
VA  and  non-VA  ambulatory  care  use  by 
women  veterans,  and  contrast  them  to 
those  of  male  veterans;  (2)  identify 
barriers  and  influences  on  VA 
ambulatory  care  use,  including  those 
related  to  women's  military  experience, 
veteran  identity,  and  perceptions  about 
the  availability  and  quality  of  VA 
women's  health  care;  (3)  identify  factors 
associated  with  gender  gaps  in  VA 
ambulatory  care  use  and;  (4)  apply  these 
findings  to  develop  interventions  and 
policies  to  improve  access  of  women 
veterans  to  VA  ambulatory  care. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  683  hours. 

Estimated  Average  Burden  Per 
Respondent:  20  minutes. 

Frequency  of  Response:  One  time. 

Estimated  Number  of  Respondents: 
2,050. 

Dated:  September  16,  2002. 
By  direction  of  the  Secretary." 
Loise  Russell, 

Acting  Director,  Records  Management 

Service. 

[FR  Doc.  02-24202  Filed  9-23-02;  8:45  am) 

BILUNG  CODE  8320-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Enhanced-Use  Lease  Development  of 
Property  at  the  Department  of  Veterans 
Affairs  Medical  Center,  Columbia,  SC 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Notice  of  intent  to  designate. 

SUMMARY:  The  Secretary  of  the 
Department  of  Veterans  Affairs  (VA) 
intends  to  designate  the  VA  Medical 
Center  in  Columbia,  South  Carolina,  for 
an  enhanced  use  development.  The 
Department  intends  to  enter  into  a  long- 
time lease  (up  to  75  years)  of  real 
property  with  a  competitively  selected 
lessee/developer  who  will  finance, 
design,  develop,  maintain  and  manage 
this  project. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edward  Bradley,  Office  of  Asset 


Enterprise  Management  (004B), 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue,  NW.,  Washington,  DC 
20420,  (202)  273-9489. 
SUPPLEMENTARY  INFORMATION:  38  U.S.C. 
8161  et  seq.,  specifically  provides  that 
the  Secretary  may  enter  into  an 
enhanced-use  lease,  if  he  determines 
that:  at  least  part  of  the  property  under 
the  lease  will  be  used  to  provide 
appropriate  space  for  an  activity 
contributing  to  the  mission  of  the 
Department;  the  lease  will  not  be 
inconsistent  with  and  will  not  adversely 
affect  the  mission  of  the  Department; 
and  the  lease  will  enhance  the  property 
or  result  in  improved  services  to 
veterans.  This  project  meets  these 
requirements. 

Approved:  September  16,  2002. 
Anthony  J.  Principi, 

Secretary  of  Veterans  Affairs. 

[FR  Doc.  02-24204  Filed  9-23-02;  8:45  am] 

BILUNG  CODE  8302-01-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Performance  Review  Board  Members 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Notice. 

SUMMARY:  Under  the  provisions  of  5 
U.S.C.  4314(c)(4)  agencies  are  required 
to  publish  a  notice  in  the  Federal 
Register  of  the'appointment  of 
Performance  Review  Board  (PRB) 
members.  This  notice  revises  the  list  of 
members  of  the  Department  of  Veterans 
Affairs  (VA)  Performance  Review 
Boards  which  was  published  in  the 
Federal  Register  on  October  12,  2001 
(66  FR  52187). 

EFFECTIVE  DATE:  September  24,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charlotte  Moment,  Office  of  Human 
Resources  Management  (052B), 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue,  NW.,  Washington,  DC 
20420,  (202)  273-8165. 

VA  Performance  Review  Board  (PRB) 

Jacob  Lozada,  Ph.D.,  Assistant  Secretary 

for  Human  Resources  and 

Administration  (Chairperson) 
Nora  E.  Egan,  Chief  of  Staff 
Stanley  R.  Sinclair,  Deputy  Under 

Secretary  for  Benefits,  Veterans 

Benefits  Administration 
John  H.  Thompson,  Deputy  General 

Counsel 
Laura  Miller,  Assistant  Deputy  Under 

Secretary  for  Health 
D.  Mark  Catlett,  Principal  Deputy 

Assist^t  Secretary  for  Management 
Lucretia  M.  McClenney,  Speciiu 

Assistant 
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Michael  G.  Sullivan,  Deputy  Inspector 

General 
S.  Eric  Benson,  Acting  Under  Secretary 

for  Memorial  Affairs 
Robert  Schultz,  Alternate,  Principal 

Deputy  Assistant  Secretary  for  Human 

Resources  and  Administration  . 

(Alternate) 
Eligah  Clark,  Chairman,  Board  of 

Veteran's  Appeals 
Michael  Walcoff,  Associate  Deputy 

Under  Secretary  for  Operations, 

Veterans  Benefits  Administration 

(Alternate) 
Nevin  Weaver,  Chief  of  Staff,  Veteran's 

Health  Administration  (Alternate) 
Vincent  L.  Barile,  Deputy  Under 

Secretary  for  Management,  National 

Cemetery  System  (Alternate) 

Veterans  Benefits  Administration  PRB 

Stanley  R.  Sinclair,  Deputy  Under 

Secretary  for  Benefits,  (Chairperson) 
Robert  J.  Epley,  Associate  Deputy  Under 

Secretary  for  Policy  &  Program 

Management 
James  Bohmbach,  Chief  Financial 

Officer 
Michael  Walcoff,  Associate  Deputy 

Under  Secretary  for  Field  Operations 
Geraldine  Johnson,  Associate  Deputy 

Under  Secretary  for  Management 
Thomas  Jensen,  VARO  Director, 

Nashville,  TN 

Veterans  Health  Administration  PRB 

Jonathan  B.  Periin,  M.D.,  Ph.D., 
M.S.H.A.,  Acting  Deputy  Under 
Secretary  for  Health  (Chairperson) 

Laura  J.  Miller,  Assistant  Deputy  Under 
Secretary  for  Health  (Vice- 
Chairperson) 

Robert  A.  Perreault,  Director,  Business 
Office 


Alfonso  R.  Batres,  Ph.D.,  Chief 

Readjustment  Counseling  Officer 
Terrence  S.  Batliner,  DDS,  Network 

Director,  VISN  19 
Linda  W.  Belton,  Network  Director, 

VISN  11 
Lawrence  A.  Biro,  Network  Director, 

VISN  4 
Leslie  M.  Burger,  M.D.,  Acting  Network 

Director,  VISN  20 
Jeanette  A.  Chirico-Post,  M.D.,  Network 

Director,  VISN  1 
Gary  A.  Christopherson,  Chief 

Information  Officer  . 

Kenneth  J.  Clark,  Network  Director, 

VISN  22 
Joan  E.  Cummings,  M.D.,  Network 

Director,  VISN  12 
John  Dandridge,  Jr.,  Network  Director, 

VISN  9 
Larry  R.  Deal,  Network  Director.  VISN  7 
James  B.  Donahoe,  Director,  Veterans 

Canteen  Service 
James  J.  Farsetta,  Network  Director, 

VISN  3 
John  R.  Feussner,  M.D.,  Chief  Research 

and  Development  Officer 
Lawrence  H.  Flesh,  M.D.,  Acting 

Network  Director,  VISN  2 
Elwood  J.  Headley,  M.D.,  Network 

Director,  VISN  8 
Daniel  F.  Hoffmaim,  Network  Director, 

VISN  6 
James  H.  Holley,  Chief  Communications 

Officer 
Thomas  V.  Holohan.  M.D..  Chief  Patient 

Care  Services  Officer 
Thomas  J.  Hogan,  Director,  Management 

Support  Office  (Ex  Officio) 
Smitn  Jenkins,  Jr.,  Network  Director, 

VISN  18 
Robert  E.  Lynch,  M.D.,  Network 

Director,  VISN  16 
Susan  H.  Mather,  M.D.,  M.P.H.,  Chief 

Public  Health  and  Environmental 

Hazards  Officer 


Frances  M.  Murphy.  M.D.,  M.P.H., 

Acting  Deputy  Under  Secretary  for 

Health  Policy  Coordination 
James  J.  Nocks,  M.D.,  Network  Director, 

VISN  5 
Ronald  B.  Norby,  Acting  Network 

Director,  VISN  15 
Jinuny  A.  Norris,  Chief  Financial  Officer 
Gregg  Pane,  M.D.,  M.P.A.,  Chief  Policy 

and  Plaiming  Officer 
Clyde  L.  Parkis,  Network  Director,  VISN 

10 
Robert  A.  Petzel,  M.D.,  Interim  Network 

Director,  VISN  23 
Stephanie  H.  Pincus,  M.D.,  M.B.A., 

Chief  Academic  Affiliations  Officer 
Cathy  Rick,  R.N.,  M.S.N.,  Chief  Nursing 

Officer 
Thomas  J.  Stranova,  Network  Director, 

VISN  17 
Nevin  Weaver,  VHA  Chief  of  Staff 
Robert  L.  Wiebe,  M.D.,  Network 

Director,  VISN  21 
Charles  V.  Yarbrough,  Chief  Facilities 

Management  Officer 

Office  of  Inspector  General  PRB 

David  A.  Brinkman,  Director.  Audit 

FoUowup  Directorate,  Department  of 

Defense  (Chairperson) 
Nancy  Hendricks,  Assistant  Inspector 

General  for  Audit,  Federal  Emergency 

Management  Agency 
George  Grob,  Deputy  Inspector  General 

for  Evaluation  and  Inspections. 

Department  of  Health  and  Human 

Services 

Dated:  September  1.1.  2002. 
Anthony  |.  Principi, 
Secretary  of  Veterans  Affairs. 
(FR  Doc.  02-24203  Filed  9-23-02;  8:45  am) 
BILUNG  CODE  8320-01-l> 
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50  CFR  Part  17 

Endangered  and  Threatened  Wildlife  and 
Plants;  Critical  Habitat  Designation  for 
Four  Vernal  Pool  Crustaceans  and  Eleven 
Vernal  Pool  Plants  in  California  and 
Southern  Oregon;  Proposed  Rule 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  17 
RIN  1018-AI26 

Endangered  and  Threatened  Wildlife 
and  Plants;  Critical  Habitat 
Designation  for  Four  Vernal  Pool 
Crustaceans  and  Eleven  Vernal  Pool 
Plants  in  California  and  Southern 
Oregon 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule. 

summary:  We,  the  Fish  and  Wildlife 
Service  (Service),  propose  designation 
of  critical  habitat  for  4  vernal  pool 
crustaceans  and  11  vernal  pool  plants 
with  a  total  area  being  proposed  of 
approximately  672,920  hectares  (ha) 
(1,662,762  acres  (ac)).  The  proposed 
designation  of  critical  habitat  is  for 
Conservancy  fairy  shrimp  (Bmachinecta 
conseivatio)  165,820  ha  (409,735  ac), 
longhom  fairy  shrimp  (Brancbinecta 
longiantenna)  40,605  ha  (100,333  ac), 
vemal  pool  fairy  shrimp  [Branchinecta 
lynchi)  457,556  ha  (1,130,605  ac),  and 
vemal  pool  tadpole  shrimp  [Lepidurus 
packardi)  291,370  ha  (719,965  ac) 
(collectively  referred  to  as  "vemal  pool 
crustaceans"  in  the  remainder  of  this 
document),  and  Butte  County 
meadowfoam  [Umnanthes  floccosa  ssp. 
califomica)  16,320  ha  (40,326  ac). 
Contra  Costa  goldfields  [Lasthenia 
conjugens)  14,499  ha  (38,297  ac), 
Hoover's  spurge  (Chamaesyce  hooveri) 
81,744  ha  (201,987  ac),  succulent  (or 
fleshy)  owl's-clover  [Castilleja 
campestris  ssp.  succulenta)  125,217  ha 
(309,407  ac).  Colusa  grass  [Neostapfia 
colusana)  132,608  ha  (327,670  ac), 
Greene's  tuctoria  (Tuctoria  greenei) 
142,984  ha  (353,308  ac),  hairy  Orcutt 
grass  (Orcuttja  pilosa)  65,671  ha 
(162,272  ac),  Sacramento  Orcutt  grass 
{Orcuttia  viscida)  24.632  ha  (60,865  ac), 
San  Joaquin  Valley  Orcutt  grass 
(Orcuttia  inaequalis)  101,059  ha 
(249,714  ac),  slender  Orcutt  grass 
{Orcuttia  tenuis)  71,035  ha  (175,524  ac), 
and  Solano  grass  (Tuctoria  mucronata) 
7,345  ha  (18,149  ac)  (collectively 
referred  to  as  "vemal  pool  plants"  in  the 
remainder  of  this  dociunent),  pursuant 
to  the  Endangered  Species  Act  of  1973, 
as  amended  (Act).  Because  many  of  the 
units  proposed  for  different  species 
overlap,  the  total  critical  habitat  area  we 
are  proposing  is  much  less  than  the  sum 
of  the  areas  for  each  species.  The 
proposed  units  are  in  39  counties  in 
Califomia  and  one  coimty  in  southern 
Oregon. 


If  this  proposed  rule  is  made  final, 
section  7  of  the  Act  would  prohibit 
destruction  or  adverse  modification  of 
critical  habitat  by  any  activity  funded, 
authorized,  or  carried  out  by  any 
Federal  agency.  Section  4  of  the  Act 
requires  us  to  consider  economic  and 
other  impacts  of  specifying  any 
particular  area  as  critical  habitat. 

We  solicit  data  and  comments  £rom 
the  public  on  all  aspects  of  this 
proposal,  including  data  on  the 
economic  and  other  impacts  of  the 
designation.  We  may  revise  or  further 
refine  critical  habitat  boimdaries  prior 
to  final  designation  based  on  habitat  and 
additional  plant  and  animal  surveys, 
public  comments  on  the  proposed 
critical  habitat  rule,  the  completion  and 
approval  of  Habitat  Conservation  Plans 
(HCPs),  and  new  scientific  and 
commercial  information,  and  data 
concerning  potential  economic  impacts 
from  the  proposed  designation. 
DATES:  We  will  accept  comments  from 
all  interested  parties  imtil  November  25, 
2002.  PubUc  hearing  requests  must  be 
received  by  November  8,  2002. 
ADDRESSES:  If  you  wish  to  comment, 
you  may  submit  yoiu'  comments  and 
materials  concerning  this  proposal  by 
any  one  of  several  methods. 

1.  You  may  mail  written  conunents 
and  information  to  the  Field  Supervisor, 
Sacramento  Fish  and  Wildlife  Office, 
U.S.  Fish  and  Wildlife  Service,  2800 
Cottage  Way,  Room  W-2605, 
Sacramento,  CA  95825. 

2.  You  may  hand  deliver  written 
comments  to  our  Sacramento  Fish  and 
Wildlife  Office  at  the  address  given 
above. 

3.  You  may  send  comments  by 
electronic  mail  (e-mail)  to 
fwl_vemalpool@fws.gov.  See  the  Public 
Comments  Solicited  section  below  for 
file  format  and  other  information  about 
electronic  filing. 

Comments  and  materials  received,  as 
well  as  supporting  documentation  used 
in  the  preparation  of  this  proposed  rule, 
will  be  available  for  public  inspection, 
by  appointment,  during  normal  business 
hoiu-s  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Arnold  Roessler  or  Susan  Moore,  at  the 
Sacramento  Fish  and  Wildlife  Office 
address  above  (telephone  916/414-6600; 
facsimile  916/414-6710).  Information 
regarding  this  proposal  is  available  in 
alternate  formats  upon  request. 
SUPPt^MENTARY  INFORMATION: 

Background 

The  vemal  pool  crustaceans  and 
plants  addressed  in  this  proposed  rule 
live  in  vemal  pools  (shallow 
depressions  that  hold  water  seasonally). 


swales  (shallow  drainages  that  carry 
water  seasonally),  and  ephemeral 
freshwater  habitats.  None  are  known  to 
occur  in  riverine  waters,  marine  waters, 
or  other  permanent  bodies  of  water.  The 
vemal  pool  habitats  of  the  four  vemal 
pool  crustaceans  and  eleven  plants 
addressed  in  this  proposed  rule  have  a 
discontinuous  distribution  west  of  the 
Sierra  Nevada  that  extends  from 
southem  Oregon  through  Califomia  into 
northern  Baja  Califomia,  Mexico 
(Holland  and  Jain  1978, 1988,  Eriksen 
and  Belk  1999). 

Vemal  pools  are  a  imique  kind  of 
wetland  ecosystem.  Central  to  their 
distinctive  ecology  is  the  fact  that  they 
are  vemal  or  ephemeral,  occurring 
temporarily — ^typically  diuing  the 
spring — and  then  disappearing  until  the 
next  year.  They  are  wet  long  enough  to 
be  different  in  character  and  species 
composition  from  the  surrounding 
upland  habitats,  and  yet  their  prolonged 
annual  dry  phase  prevents  the 
establishment  of  species  typical  of  more 
permanent  wetlands.  In  Califomia, 
where  extensive  areas  of  vemal  pool 
habitat  developed  over  long  periods  of 
time,  unique  suites  of  species  specially 
adapted  to  the  unusual  conditions  of 
vemal  pools  have  evolved.  Fish  and 
other  predators  are  among  the  species 
excluded  by  vemal  pools'  annual 
drying,  so  vemal  pool  communities 
have  developed  and  flourished  in  the 
absence  of  many  predators.  Califomia 
vemal  pools  are  adso  renowned  for  their 
showy  displays  of  wildflowers, 
blooming  in  concentric  rings  about  the 
pools  in  spring.  Centres  of  Plant 
Diversity,  a  project  of  the  World  Wide 
Fund  for  Nature  (WWF)  and  lUCN— The 
World  Conservation  Union,  has 
identified  the  vemal  pools  of  Califomia 
and  Baja  Califomia,  Mexico,  as  a  center 
of  plant  diversity  and  endemism  in 
North  America,  and  considers  them  to 
be  severely  threatened  (WWF  and  lUCN 
2002). 

Many  areas  in  Califomia  and  portions 
of  southem  Oregon  have  the 
combination  of  environmental 
conditions  that  favors  the  development 
of  vemal  pools  (Keeley  and  Zedler 
1998).  The  climate  is  of  a  type  classified 
as  Mediterranean,  with  a  wet  season 
when  rain^l  exceeds  evaporation, 
filling  the  pools,  and  a  dry  season  when 
evaporation  is  greater,  drying  the  pools. 
Rainfall  is  relatively  meager  even  in 
most  wet  seasons,  so  erosion  by 
overflowing  waters  does  not  dissect  the 
topographic  irregularities  that  form 
vernal  pool  basins.  Temperatiires  during 
the  winter-spring  wet  season  are  mild, 
so  plants  and  animals  can  grow,  mature, 
and  reproduce. 
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A  second  major  factor  in  the 
development  of  vemal  pools  is  soil. 
Vemal  pools  form  where  there  is  a  soil 
layer  below  or  at  the  surface  that  is 
impermeable  or  nearly  impermeable  to 
water  (Smith  and  Verrill  1998). 
Precipitation  and  surface  runoff  become 
trapped  or  "perched"  above  this  layer. 
In  Califomia,  the  restrictive  soil  layers 
underlying  vemal  pools  are  of  four  main 
types — hardpans,  claypans,  volcanic 
flows,  and  non-volcanic  rock.  Volcanic 
flows  include  basaltic  lavas  and 
cemented  mudflows,  and  are  most 
common  along  the  lower  western  slope 
of  the  Sierra  Nevada.  Hardpans  are 
formed  by  leaching,  redeposition,  and 
cementing  of  silica  minerals  from  high 
in  the  soil  profile  to  a  lower  ("B") 
horizon  (Hobson  and  Dahlgren  1998, 
Smith  and  Verrill  1998).  Claypans  are 
formed  by  another  redeposition  ^ 

process — fine  clay  particles  are 
transported  to  the  B  horizon  and 
accumulate  there.  Claypans  may  also  be 
augmented  by  redeposition  of  saline  or 
alkaline  compounds.  Hardpans  and 
claypans  both  develop  gradually  over 
thousands  of  years,  and  can  be  a  meter 
(yard)  or  more  thick.  Smith  and  Verrill 
(1998)  list  many  of  the  soil  series 
associated  with  vemal  pools  in  the 
Central  Valley. 

A  third  factor,  related  to  soil  and 
climate,  is  topography  or  relief.  Vemal 
pools  typically  occur  in  landscapes  that, 
at  a  broad  scale,  are  shallowly  sloping 
or  nearly  level,  but  on  a  fine  scale  may 
be  quite  bumpy.  Complex  micro-relief 
results  in  shallow,  undrained 
depressions  that  form  vemal  pools. 
Some  vemal  pool  landscapes  are  dotted 
with  numerous,  rounded  soil  mounds, 
referred  to  as  mima  mounds,  after  the 
well-developed  mounds  of  the  Mima    . 
Prairie  in  Thurston  County,  Washington 
(Scheffer  1947).  Scientists  still  argue 
about  the  origins  of  these  mounds, 
which  have  been  attributed  to  forces  as 
disparate  as  gophers  acting  over 
millennia  (Scheffer  1947,  Cox  and 
Gakahu  1983)  and  the  pressures  of  soil 
swelling  and  shrinkage  during  wetting 
and  drying  cycles  (Hallsworth  et  al. 
1955.  Hobson  and  Dahlgren  1998)— as 
well  as  other  h3rpotheses,  many  much 
less  plausible.  Focusing  on  the  troughs 
rather  than  the  mounds,  Califomians 
long  referred  to  vemal  pools  as  "hog 
wallows,"  but  unlike  the  buffalo 
wallows  of  the  Great  Plains,  these 
wedands  have  little  to  do  with  hogs  or 
wallowing.  From  the  air,  vemal  pool 
landscapes  often  show  characteristic 
patterning,  produced  by  plant  responses 
to  mound  and  trough  micro-relief.  This 
patterning  has  allowed  detailed 
mapping  of  vemal  pool  habitats 


throughout  California's  Central  Valley 
and  adjacent  areas  (Holland  1998). 
Vemal  pools  come  in  a  variety  of 
shapes  and  sizes,  from  a  square  meter 
(yard)  to  a  hectare  (2.5  ac)  or  more. 
Some  larger  vemal  wetlands,  ^ch  as 
the  36  ha  (90  ac)  Olcott  Lake  in  the 
Jepson  Prairie  Preserve  in  Solano 
County,  are  also  referred  to  as  vemal 
lakes  or  playa  pools  or  lakes.  Playa 
pools  with  high  alkalinity  are  termed 
alkali  sinks.  These  larger  wetlands 
contain  many  of  the  same  animals  and 
plants  of  smaller  vemal  pools,  including 
many  rare  and  endangered  species. 

Since  appropriate  combinations  of 
climate,  soil,  and  topography  often 
occur  over  continuous  areas  rather  than 
in  isolated  spots,  vemal  pools  in 
Califomia,  particularly  in  the  Central 
Valley,  tend  to  occur  in  clusters,  called 
"complexes."  A  landscape  that  supports 
a  vemal  pool  complex  is  typically  a 
grassland,  with  areas  of  obstructed 
drainage  that  form  the  pools.  Vemal 
pools  can  also  be  foimd  in  a  variety  of 
other  habitats,  including  woodland, 
desert,  and  chaparral.  The  pools  may  be 
fed  or  connected  by  low  drainage 
pathways  called  "swales."  Swales  are 
often  themselves  seasonal  wetlands  that 
remain  saturated  for  much  of  the  wet 
season,  but  may  not  be  inundated  long 
enough  to  develop  strong  vemal  pool 
characteristics.  Vemal  pool  complexes 
have  historically  been  consideired  poor 
farmland,  because  of  their  shallow, 
seasonally  satiuated  or  inundated  and 
sometimes  alkaline  soils,  and  their  root- 
restricting  subsurface  layer.  For  the 
same  reasons,  trees  are  relatively  rare  in 
most  vemal  pool  complexes. 

California's  vemal  pools  begin  to  fill 
with  the  fall  and  winter  rains.  Before 
ponding  occius,  there  is  a  period  during 
which  the  soil  is  wetted  and  the  local 
water  table  may  rise.  Some  pools  have 
a  substantial  watershed  that  contributes 
to  their  water  inputs;  others  may  fill 
almost  entirely  from  rain  falling  directly 
into  the  pool  (Hanes  and  Stromberg 
1998).  Although  exceptions  are  not 
uncommon,  the  watershed  generally 
contributes  more  to  the  filling  of  larger 
or  deeper  pools,  especially  playa  pools. 
Even  in  pools  filled  primarily  by  direct 
precipitation.  Hanes  and  Stromberg 
(1998)  report  that  subsurface  inflows 
bom  surrounding  soils  can  help 
dampen  water  level  fluctuations  during 
late  winter  and  early  spring.  Vemal 
pools  exhibit  four  major  phases — the 
wetting  phase,  when  vemal  pool  soils 
become  saturated;  the  aquatic  phase, 
when  a  perched  water  table  develops 
and  the  vemal  pool  contains  water;  a 
water-logged  drying  phase,  when  the 
vemal  pool  begins  loses  water  as  a 
result  of  evaporation  and  loss  to  the 


surrounding  soils  but  soil  moisture 
remains  high;  and  the  dry  phase,  when 
the  vemal  pool  and  underlying  soils  are 
completely  dry  (Keeley  and  Zedler 
1998).  Upland  areas  associated  with 
vemal  pools  are  also  an  important 
source  of  nutrients  to  vemal  pool 
organisms  (Wetzel  1975).  Vernal  pool 
habitats  derive  most  of  their  nutrients 
&t>m  detritus  which  is  washed  into  the 
pool  frtjm  adjacent  uplands,  and  these 
nutrients  provide  the  foundation  for 
vemal  pool  aquatic  commimities  food 
chain.  Detritus  is  a  primary  food  source 
for  the  vemal  pool  crustaceans 
addressed  in  this  proposed  rule  (Eriksen 
and  Belk  1999). 

Both  the  amount  and  timing  of 
rainfall  in  Califomia  vary  greatly  bom 
year  to  year.  As  a  result,  pools  may  fill 
to  different  extents  at  different  times. 
The  duration  of  ponding  of  vemal  pools 
also  varies,  and  in  certain  years- some 
pools  may  not  fill  at  all.  Many 
characteristics  of  vernal  pool  plants  and 
animals  are  adaptations  to  the  highly 
variable  and  unpredictable  nature  of 
vemal  pools  (Holland  1976,  Holland 
and  Dains  1990,  King  et  al.  1996,  Hanes 
and  Stromberg  1998). 

California's  vernal  pools  are  rich  in 
species  composition  compared  to  vemal 
pools  worldwide  and  contain  many 
species  that  are  endemic  to  the  region 
(found  nowhere  else).  In  addition,  while 
most  of  Califomia's  grasslands  are  now 
dominated  by  non-native  grasses  and 
other  introduced  plants,  vemal  pools 
remain  a  haven  for  native  species. 
Invasive  non-native  plants  have  been 
introduced  into  Califomia  and  have  so 
successfully  spread  and  reproduced  in 
upland  habitats  that  it  is  not  unusual  for 
non-natives  to  accoimt  for  a  third  of  the 
species  and  more  than  90  percent  of  the 
biomass  in  a  Califomia  grassland. 
Vernal  pools  have  dramatically  resisted 
this  invasion  with  75  to  95  percent  of 
plant  species  found  in  vemal  pools 
being  native;  and  natives  dominate  in 
biomass  as  well  as  number  (Holland  and 
Jain  1978,  Jokerst  1990,  Spencer  and 
Rieseberg  1998).  Vemal  pool 
communities  dominated  by  natives 
persist  even  though  they  are  surrounded 
by  seas  of  grassland  raining  the  seed  of 
non-native  plants.  Vemal  pool  plant 
communities  are  able  to  resist  invasion 
because  of  the  severe  ecological 
constraints  on  plants  living  in  vemal 
pool  environments. 

"rhe  animal  communities  that  live  in 
vemal  pools  also  contain  diverse  groups 
of  highly  specialized  species.  The 
freshwater  crustacean  communities  of 
vemal  pools  are  particularly  well 
developed  (Simovich  1998).  The  most 
visible  crustaceans  in  vemal  pools  are 
the  large  branchiopods  (literally,  "gill- 
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foots"),  about  27  species  in  California, 
of  which  perhaps  10  are  endemic  (Helm 
1998,  Belk  and  Fugate  2000)  and  6  are 
federally  listed  as  threatened  or 
endangered.  The  large  branchiopods  are 
easily  visible  to  the  naked  eye,  ranging 
up  to  5  centimeters  (cm)  (2  inches  (in)) 
in  length,  depending  on  the  species. 
They  include  the  fairy  shrimps 
(Anostraca),  tadpole  shrimps 
(Notostraca),  and  clam  shrimps 
(Conchostraca).  Smaller  crustaceans  that 
are  common  in  California  vernal  pools, 
many  large  enough  to  see  without 
magnification,  are  water  fleas 
(Branchiopoda — Cladocera),  copepods 
(Copepoda),  and  seed  shrimp 
(Ostracoda). 

Amphibians  and  many  insect  species 
also  live  in  vernal  pools.- The  Pacific 
tree  frog  (chorus  frog)  (Hyla  [Pseudacris] 
regilla)  and  western  toad  (Bufo  boreas) 
are  common  and-abundant  in  and 
around  vernal  pools.  Two  rarer 
amphibians  native  to  vernal  pools  are 
the  California  tiger  salamander 
[Ambystoma  califomiense)  and  the 
western  spadefoot  toad  (Scaphiopus 
{Spea)  hammondii)  (Morey  1998).  While 
dispersing  bullfrogs  [Rana  catesbeiana), 
which  are  not  native  to  California,  are 
sometimes  found  in  vernal  pools,  they 
do  not  successfully  breed  there  because 
bullfrog  tadpoles  require  two  years  to 
mature  and  cannot  survive  the  dry 
season.^hese  voracious  introduced 
predators  will  sometimes  be  found 
resting  and  feeding  in  vernal  pools  close 
to  more  permanent  water,  frequently 
associated  with  human  modifications  of 
the  landscape.  Fish  likewise  do  not 
inhabit  vernal  pools,  except  where 
temporarily  introduced  by  humans  (e.g., 
mosquitofish  {Gambusia  sp.))  or  by 
flooding  of  permanent  waters. 

The  insect  fauna  of  vernal  pools  is 
numerous,  varied  and  primarily  native, 
including  aquatic  beetles  (Coleoptera — 
Dytiscidae,  Hydrophilidae,  Gyrinidae, 
Halipidae,  Hydraenidae),  aquatic  bugs, 
including  backswiramers  (Hemiptera — 
Notonectidae),  water  boatmen 
(Corixidae),  and  water  striders 
(Gerridae),  springtails  (Collembola), 
mayflies  (Ephemeroptera),  dragonflies 
and  damselflies  (Odonata),  and  various 
flies  with  aquatic  larvae,  including 
midges  (Diptera — Chironomidae),  crane 
flies  (Tipulidae)  and  mosquitoes 
(Culicidae).  Rogers  (1998)  found  that 
mosquitoes  generally  made  up  less  than 
2  percent  of  the  total  macroscopic 
invertebrate  population  in  natural  and 
two-year  old  constructed  pools — 
perhaps  because  many  of  the  other 
insects  listed  above  are  predators. 
Vernal  pool  crustaceans  are  an 
important  food  source  for  a  number  of 
aquatic  and  terrestrial  species.  Aquatic 


predators  include  insects  such  as 
backswimmers  (Family  Notonectidae) 
(Woodward  and  Kiesecker  1994), 
predaceous  diving  beetles  and  their 
larvae  (Family  Dystictidae),  and 
dragonflies  and  damselfly  larvae  (Order 
Odonate).  Vernal  pool  tadpole  shrimp 
are  another  significant  predator  of  fairy 
shrimp. 

The  plants,  invertebrate  and 
vertebrate  animals  of  vernal  pools,  and 
vernal  pool  landscapes  in  general,  are 
important  providers  of  food  and  habitat 
for  waterfowl,  shorebirds,  wading  birds, 
toads,  frogs,  and  salamanders  (Proctor  et 
al.  1967,  Krapu  1974,  Swanson  1974, 
Morin  1987,  Simovich  et  al.  1991. 
Silveira  199^.  There  is  evidence  that 
vernal  pool  crustaceans  were  used  as  a 
food  source  for  Native  Americans  in 
California's  Central  Valley  (Silveira 
1998).  During  the  spring,  waterfowl  feed 
on  vernal  pool  crustaceans  and  other 
invertebrates,  which  are  sources  of 
protein  and  calcium  needed  for 
migration  and  egg-laying  (Proctor  et  al. 
1967,  Silveira  1998).  Vernal  pool 
complexes  contribute  to  continuity  of 
wedand  habitats  along  the  Pacific 
Flyway  (a  major  bird  migration  route). 
Many  species  feed  or  nest  near  vernal 
pools,  for  example,  cliff  swallows 
(Hirundo  fulva)  glean  mud  from  vernal 
pool  beds  for  their  nests,  lesser 
nighthawks  [Chordeiles  acutipermis) 
nest  in  dry  vernal  pool  beds,  burrowing 
owl  (Athene  cunicularia)  and  gopher 
(Thomomys  sp.)  burrows  are  found  in 
mima  mounds,  and  many  species  graze 
or  hunt  along  vernal  pool  shorelines. 
Before  their  populations  were  nearly 
eliminated  by  hunting  and  habitat 
alteration,  elk  (Cervus  sp.)  and 
pronghom  antelope  (Antilocarpa 
americana]  undoubtedly  grazed  vernal 
pool  landscapes,  and  have  been 
replaced  by  cattle.  Fishing  net  weights 
found  near  vernal  pools  suggests  that 
California's  first  human  populations 
also  made  use  of  vernal  pool  resources, 
as  do  hunters  today  (Silveira  1998). 

Classification  of  Vernal  Pools 

The  variability  of  vernal  pool  types 
has  led  many  researchers  to  try  and 
classify  these  ephemeral  habitats,  (i.e., 
Holland  (1986),  Sawyer  and  Keeler-Wolf 
(1995),  Ferren  et  al.  (1996),  Smith  and 
Verrill  (1998)).  Most  of  these  efforts 
have  focused  on  classifying  vernal  pools 
based  on  the  factors  that  iidluence 
variation  in  their  physical  featiues. 
Primary  physical  features  that  influence 
vernal  pool  size,  depth,  and  soU  and 
water  chemistry  include  soil  type, 
geologic  formation,  and  landform. 
Landforms  are  physical  attributes  of  the 
landscape  resulting  from 
geomorphological  processes  such  as 


erosion  and  deposition,  and  include 
features  such  as  alluvial  terraces  and 
basins;  and  volcanic  mudflows  and  lava 
flows. 

The  types  and  kinds  of  species  that 
are  foimd  in  vernal  pools  are  largely 
determined  by  these  physical  factors, 
including  pool  size,  depth,  area,  and 
water  and  soil  chemistry  (Holland  and 
Griggs  1976,  Zedler  1987,  Holland  and 
Dains  1990,  Eng  et  al.  1990,  Simovich 
1998).  The  physical  characteristics  of 
the  vernal  pool  influences  the  life 
history  characteristics  of  vernal  pool 
species,  such  as  the  speed  with  which 
a  species  can  matiire  and  reproduce,  the 
amount  of  soil  moistiire  required  for 
germination  of  plant  seeds  or  hatching 
of  invertebrate  eggs  or  cysts,  as  well  as 
tolerance  to  turbidity,  total  dissolved 
solids,  and  other  aspects  of  vernal  pool 
water  chemistiy. 

Sawyer  and  Keeler-Wolf  (1995) 
classified  vernal  pools  according  to  a 
number  of  physical,  geographic,  and 
biological  characteristics,  lliey 
identified  several  general  vernal  pool 
types  which  correspond  to  the  nature  of 
the  impermeable  layer  that  underlay  the 
vernal  pool  and  assisted  the  pool  to 
form.  The  vernal  pools  were  identified 
as  Northern  Hardpan,  Northern 
Clajrpan,  Northern  Basalt  Flow, 
Northern  Volcanic  Mudflow,  and 
Northern  Ashflow  vernal  pools. 
Northern  Hardpan  vernal  pools  are 
generally  formed  on  alluvial  terraces 
with  silicate-cement  soil  layers.  These 
pool  types  are  generally  on  acidic  soils, 
and  exhibit  well  developed  mima 
mound  topography  found  on  the  eastern 
margins  of  the  Central  Valley.  Northern 
Claypan  vernal  pools  are  generally 
formed  on  impermeable  surfaces  created 
by  an  accumulation  of  clay  particles. 
These  pool  types  are  often  found  on 
basin  and  basin  rim  landforms  and  tend 
to  occur  in  the  central  portion  of  the 
Central  Valley  and  tend  to  be  alkaline. 
Vernal  pools  identified  as  Northern 
Volcanic  Mudflow,  Northern  Basalt 
Flow,  and  Northern  Volcanic  Ashflow, 
are  generally  formed  by  an  impervious 
bedrock  layer  of  volcanic  origin.  These 
pool  types  are  found  on  the  eastern  and 
coastal  portions  of  the  Central  Valley, 
and  tend  to  be  small  and  restricted  in 
distribution.  Northern  Basalt  Flow 
vernal  pools  occur  at  greater  elevations 
than  other  vernal  pool  types. 

Vernal  Pool  Crustaceans  Background 

Conservancy  biry  shrimp 
(Bmnchinecta  conservatio),  longhoro 
fairy  shrimp  (Bmnchinecta 
longiantenna),  and  vernal  pool  fairy 
shrimp  (Bmnchinecta  lynchi)  are 
members  of  the  aquatic  crustacean  order 
Anostraca.  Vernal  pool  tadpole  shrimp 
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(Lepidunis  packardi)  is  a  member  of  the 
aquatic  crustacean  order  Notostraca. 
Vernal  pool  fairy  shrimp  are  found  in 
California  and  southern  Oregon  while 
the  other  three  shrimp  species  are  found 
only  in  California.  These  species  have 
all  evolved  similar  adaptations  to  the 
unique  habitat  conditions  of  their  vernal 
pool  habitats.  The  general  appearance 
'  and  life  history  characteristics  of  these 
four  species  will  be  described  in 
combination  below. 

Longhom  fairy  shrimp,  vernal  pool 
fairy  shrimp,  and  Conservancy  fairy 
shrimp  (fairy  shrimp)  have  delicate 
elongate  bodies,  large  stalked  compound 
eyes,  and  11  pairs  of  phyllopods,  or  gill- 
like structures  that  also  serve  as  legs. 
They  swim  or  glide  gracefully  upside 
down  by  means  of  complex  beating 
movements  that  pass  in  a  wave-like 
anterior  to  posterior  direction.  Fairy 
shrimp  are  filter  feeders,  and  consume 
algae,  bacteria,  protozoa,  rotifers,  and 
bits  of  detritus  as  they  move  through  the 
water.  The  second  pair  of  antennae  in 
fairy  shrimp  adult  males  are  greatly 
enlarged  and  specialized  for  clasping 
the  females  during  copulation.  The 
females  carry  eggs  in  an  oval  or  elongate 
ventral  sac  (brood  sac).  Once  fertAized, 
the  eggs  are  coated  with  a  protective 
protein  layer  that  allows  them  to 
withstand  heat,  cold,  and  prolonged 
dehydration.  The  fully  developed  eggs 
are  either  dropped  to  the  pool  bottom  or 
remain  in  the  brood  sac  until  the  female 
dies  and  sinks.  These  dormant  eggs  are 
also  known  as  cysts,  and  they  can 
remain  viable  in  the  soil  for  decades 
after  deposition  (Eriksen  and  Belk, 
1999).  When  the  pools  refill  in  the  same 
or  subsequent  seasons,  some,  but  not  all, 
of  the  cysts  may  hatch  (Eriksen  and 
Belk,  1999).  The  cyst  bank  in  the  soil 
may  consist  of  cysts  from  several  years 
of  breeding.  The  cysts  that  hatch  may  do 
so  within  days  after  the  vernal  pools  fill, 
and  rapidly  develop  into  adults  within 
weeks.  In  pools  that  persist  for  several 
weeks  to  a  few  months,  fairy  shrimp 
may  have  multiple  hatches  diuing  a 
single  season. 

Vernal  pool  tadpole  shrimp  have 
dorsal  compound  eyes,  a  large  shield- 
like carapace  (shell)  that  covers  most  of 
their  body  and  a  pair  of  long  cercopods 
or  appendages  at  the  end  of  the  last 
abdominal  segment.  They  are  primarily 
benthic  (living  on  the  bottoms  of  the 
pools)  animals  that  swim  with  their  legs 
down.  Vernal  pool  tadpole  shrimp 
climb  or  scramble  over  objects,  and 
plow  along  bottom  sediments  as  they 
forage  for  food.  Their  diet  consists  of 
organic  detritus  (decaying  matter)  and 
living  organisms,  such  as  fairy  shrimp 
and  other  invertebrates  (Fryer  1987). 
The  females  deposit  eggs  on  vegetation 


and  other  objects  on  the  pool  bottom. 
Like  fairy  shrimp,  vernal  pool  tadpole 
shrimp  pass  the  summer  months  as 
dormant  cysts  in  the  soil.  Some  of  the 
cysts  hatch  as  the  vernal  pools  are  filled 
with  rainwater  in  the  next  or  subsequent 
seasons,  while  other  cysts  may  remain 
dormant  in  the  soil  for  many  years. 
When  winter  rains  refill  inhabited 
pools,  tadpole  shrimp  reestabUsh  from 
dormant  cysts  and  may  become  sexually 
mature  within  three  to  four  weeks  after 
hatching  (Ahl  1991,  Hehn  1998).  Mature 
adults  may  be  present  in  pools  until  the 
habitats  dry  up  in  the  spring  (Ahl  1991, 
Gallagher  1996). 

All  of  the  vernal  pool  crustacean 
species  addressed  in  this  proposed 
critical  habitat  designation  have  evolved 
unique  physical  adaptations  to  survive 
in  vernal  pools.  The  timing  and 
duration  of  wet  and  dry  phases  can  vary 
significanUy  ftt)m  year  to  year,  and  in 
some  years  vernal  pools  may  not 
inundate  at  all.  In  order  to  take 
advantage  of  the  short  inundation 
phase,  vernal  pool  crustaceans  have 
evolved  short  reproduction  times  and 
high  reproductive  rates.  Most  of  the 
species  addressed  in  this  proposed  rule 
hatch  within  a  few  days  after  their  . 
habitats  fill  with  water,  and  can  start 
reproducing  within  a  few  weeks  (Eng  et 
al.  1990,  Hehn  1998,  Eriksen  and  Belk 
1999).  Vernal  pool  crustaceans  can 
complete  their  entire  life  cycle  in  a 
single  season,  and  some  species  may 
complete  several  Ufe  cycles.  Vernal  pool 
crustaceans  can  also  produce  thousands 
viable  cysts  when  environmental 
conditions  are  favorable. 

To  survive  the  prolonged  heat  and 
dessication  of  the  vernal  pool  dry  phase, 
vernal  pool  crustaceans  have  developed 
a  dormant  stage.  After  vernal  pool 
crustacean  eggs  are  fertilized  in  the 
female's  brood  sac,  the  embryos  develop 
a  thick,  usually  multi-layered  shell. 
When  embryonic  development  reaches  a 
late  stage,  further  maturation  stops, 
metabolism  is  drastically  slowed,  and 
the  egg,  now  referred  to  as  a  cyst,  enters 
a  dormant  state  called  diapause.  The 
cyst  is  then  either  dropped  to  the  pool 
bottom  or  remains  in  the  brood  sac  imtil 
the  female  dies  and  sinks.  Once  the  cyst 
is  desiccated,  it  can  withstand 
temperatures  near  boiling  (Carlisle 
1968),  fire  (Wells  et  al.  1997),  freezing, 
-and  anoxic  conditions  without  damage 
to  the  embryo.  The  cyst  wall  cannot  be 
affected  by  digestive  enzymes,  and  can 
be  transported  in  the  digestive  tracts  of 
animals  without  harm  (Home  1967). 
Most  fairy  shrimp  cysts  can  remain 
viable  in  the  soil  for  a  decade  or  longer 
(Belk  1998). 

Although  the  exact  signals  that  cause 
crustacean  cysts  to  hatch  are  unknown,  . 


factors  such  as  soil  moisture, 
temperature,  light,  oxygen,  and  osmotic 
pressure  may  trigger  the  embryo's 
emergence  from  the  cyst  (Brendonck 
1996).  Because  the  cyst  contains  a  well 
developed  embryo,  the  animal  can 
quickly  develop  into  a  fully  mature 
adult.  This  allows  vernal  pool 
crustaceans  to  reproduce  before  the 
vernal  pool  enters  the  dry  phase, 
sometimes  within  only  a  fiew  weeks 
(Helm  1998.  Eriksen  and  Belk  1999).  In 
some  species,  cysts  may  hatch 
immediately  without  going  through  a 
dormant  stage,  if  they  are  deposited 
while  the  vernal  pool  still  contains 
water.  These  cysts  are  referred  to  as 
quiescent,  and  allow  the  vernal  pool 
crustacean  to  produce  multiple 
generations  in  a  single  wet  season  as 
long  as  their  habitat  remains  inundated. 

Another  important  adaptation  of 
vernal  pool  crustaceans  to  the 
unpredictable  conditions  of  vernal  pools 
is  the  fact  that  not  all  of  the  dormant 
cysts  hatch  in  every  season.  Simovich 
and  Hathaway  (1997)  found  that  only  6 
percent  of  San  Diego  fairy  shrimp  cysts 
hatched  after  initial  hydration,  and  only 
0.18  percent  of  Riverside  fairy  shrimp 
cysts  hatched.  The  cysts  that  don't  hatch 
remain  dormant  and  viable  in  the  soil. 
These  cysts  may  hatch  in  a  subsequent 
year,  and  form  a  cyst  bank  much  like  the 
seed  bank  of  annual  plants.  The  cyst 
bank  may  be  comprised  of  cysts  from 
several  years  of  breeding,  and  large  cyst 
banks  of  viable  resting  eggs  in  the  soil 
of  vernal  pools  containing  fairy  shrimp 
have  been  well  documented  (Belk  1998). 
Based  on  a  review  of  other  studies  (e.g., 
Belk  1977,  Gallagher  1996,  Brendonck 
1996),  Simovich  and  Hathaway  (1997) 
concluded  that  species  inhabiting  more 
unpredictable  environments,  such  as 
smaller  or  shorter  lived  pools,  are  more 
likely  to  have  a  smaller  percent  of  their 
cysts  hatch  after  their  vernal  pool 
habitats  fill  with  water.  This  strategy 
reduces  the  probability  of  complete 
reproductive  failure  if  a  vernal  pool 
dries  up  prematurely.  This  kind  of  "bet- 
hedging  strategy"  has  been  suggested  as 
a  mechanism  by  which  rare  species  may 
persist  in  unpredictable  environments 
(Chesson  and  Warner  1981,  Chesson 
and  Huntiy  1989,  Ellner  and  Hairston 
1994). 

Although  the  vernal  pool  crustaceans, 
and  particularly  the  fairy  shrimp, 
addressed  in  this  proposed  rule  are  not 
often  foimd  in  the  same  vernal  pool  at 
the  same  time,  when  coexistence  does 
occur,  it  is  generally  in  deeper,  longer 
lived  pools  (Eng  et  al.  1990.  Thiery 
1991,  Gallagher  1996,  Simovich  1998).. 
In  larger  pools,  closely  related  species  of 
fairy  shrimp  may  coexist  by  hatching  at 
different  temperatures,  and  by 
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developing  at  different  rates  (Thiery 
1991,  Hathaway  and  Simovich  1996). 
Vernal  pool  crustacean  species  may  also 
be  able  to  coexist  by  utilizing  different 
physical  portions  of  the  vernal  pool,  or 
by  eating  different  food  sources  (Dabom 
1978,  Mura  1991,  Hamer  and  Appleton 
1991,  Thiery  1991). 

The  primary  historic  dispersal 
mechanisms  for  the  vernal  pool 
crustaceans  probably  consisted  of  large 
scale  flooding  resulting  from  winter  and 
spring  rains,  and  dispersal  by  migratory 
birds.  As  a  result  of  widespread  flood 
control  and  agricultvu^  water  diversion 
projects  developed  during  the  twentieth 
century,  large  scale  flooding  is  no  longer 
a  major  form  of  dispersal  for  the  vernal 
pool  crustaceans.  When  being  dispersed 
by  migratory  birds,  the  eggs  of  these 
crustaceans  are  either  ingested  (Krapu 
1974,  Swanson  1974,  Driver  1981,  Ahl 
1991)  and/or  adhere  to  the  bird's  legs 
and  feathers  where  they  are  transported 
to  new  habitats.  Cysts  may  also  be 
dispersed  by  a  number  of  other  species, 
such  as  salamanders,  toads,  cattle,  and 
humans  (Eriksen  and  Belk  1999). 

The  vernal  pool  crustaceans 
addressed  in  this  proposed  rule  are 
generally  confined  to  habitats  that  are 
low  to  moderate  in  alkalinity  and 
dissolved  salts,  when  compared  with 
other  aquatic  systems  (Ericksen  and 
Belk  1999).  Although  potentially 
moderated  by  soil  type,  vernal  pools  are 
generally  unbuffered  and  exhibit  wide 
fluctuations  in  pH  and  dissolved  oxygen 
(Keeley  and  Zedler  1998).  Vernal  pool 
water  ion  concentrations,  such  as 
sodium,  potassium,  calcium,  chlorine, 
and  magnesium,  also  experience  large 
daily  and  seasonal  variations.  These 
variations  are  due  to  the  concentration 
of  ions  due  to  evaporation,  and  the 
dilution  of  ions  with  additional  rainfall 
throughout  the  wet  season  (Barclay  and 
Knight  1981).  How  vernal  pool 
crustacean  species  adapt  to  these 
fluctuations  in  water  chemistry  varies. 
Definitive  conclusion  on  why  the 
species  has  certain  water  chemistry 
habitat  preferences  is  generally 
imknown  due  to  the  anecdotal  nature  of 
observations. 

Additional  information  specific  to 
each  of  the  four  individual  vernal  pool 
crustacean  species  described  in  this 
proposed  rule  is  provided  below. 

Conservancy  Fairy  Shrimp 

Conservancy  fairy  shrimp  were  first 
described  in  1990  by  Eng,  Belk,  and 
Eriksen.  The  type  specimens  were 
collected  in  1982  at  Olcott  Lake,  Solano 
County,  California.  Conservancy  fairy 
shrimp  are  currently  known  from  only 
eight  disjimct  areas — Vina  plains  and 
vicinity  in  southern  Tehama  and 


northern  Butte  County;  Jepson  Prairie  in 
Solano  County;  Suisun  Slough  in 
southern  Solano  County;  Sacramento 
National  Wildlife  Refuge  in  Gleim 
County;  near  Caswell  Memorial  State 
Park  in  Stanislaus  County;  Haystack 
Mountain  Area  in  eastern  Merced 
County;  San  Luis  National  Wildlife 
Refuge  Complex  in  central  Merced 
County,  and  the  Mutau  Flat  area  in  the 
Los  Padres  National  Forest  area  of 
northern  Ventura  Coimty. 

Conservancy  fairy  shrimp  look  similar 
to  other  fairy  shrimp  species,  but  can  be 
distinguished  by  characteristics  of  the 
male  second  antenna.  The  second 
antennae  of  Conservancy  fairy  shrimp 
males  have  a  distal  segment  which  is 
about  30  percent  shorter  than  the  basal 
segment,  and  has  a  tip  bent  medially 
about  90  degrees  (Eng  et  al.  1990).  The 
female  brood  pouch  is  tapered  at  each 
end,  typically  extends  to  abdominal 
segment  8,  and  has  a  terminal  opening 
(Eng  et  al.  1990).  Males  may  be  from  14 
to  27  millimeters  (mm)  (0.6  to  1.1  in)  in 
length,  and  females  have  been  measured 
between  14.5  and  23  mm  (0.6  and  0.9 
in)  long. 

Further  discussion  on  the  life  history 
and  habitat  requirements  of 
Conservancy  fairy  shrimp  can  be  foimd 
in  the  final  rule  to  list  this  species  (59 
FR  48136). 

Longhom  Fairy  Shrimp 

Longhom  fairy  shrimp  were  first 
collected  in  1937,  but  were  not  formally 
described  until  1990  by  Eng,  Belk,  and 
Eriksen.  The  type  specimen  was 
collected  from  a  sandstone  outcrop  pool 
on  the  Souza  Ranch  in  Contra  Costa 
County,  California.  Longhom  fairy 
shrimp  are  extremely  rare,  and  are  only 
known  from  three  widely  separated 
locations;  the  Altamont  Pass  area  in 
Contra  Costa  and  Alameda  counties;  the 
western  and  northern  boundaries  of 
Soda  Lake  on  the  Carrizo  Plain  in  San 
Luis  Obispo  County;  and  Kesterson 
National  Wildlife  Refuge  in  the  San 
Joaquin  Valley  in  Merced  Coimty. 
Vernal  pool  crustacean  surveys 
conducted  by  Sugnet  (1993)  found  only 
3  occurrences  of  longhom  fairy  shrimp 
out  of  3,092  locations  surveyed,  and 
Helm  (1998)  found  occurrences  of 
longhom  fairy  shrimp  in  only  9  of  4,008 
wetlands  sampled. 

Longhom  fairy  shrimp  are 
distinguished  from  other  fairy  shrimp 
by  the  male's  very  long  second 
antennae,  which  is  about  twice  as  long, 
relative  to  its  body,  as  the  second 
anteimae  of  other  species  of 
Branchinecta.  Longhom  fairy  shrimp 
antennae  range  from  6.7  to  10.4  mm  (0.3 
to  0.4  in)  in  length  (Eriksen  and  Belk 
1999).  Females  can  be  recognized  by 


their  cylindrical  brood  pouch,  which 
extends  to  below  abdominal  segments  6 
or  7.  Mature  males  have  been  measured 
between  12  and  21  mm  (0.5  to  0.8  in) 
in  length,  and  females  range  from  13.3 
to  19.8  mm  (0.5  to  0.8  in)  in  length  (Eng 
et  al.  1990). 

Further  discussion  on  the  life  history 
and  habitat  requirements  of  longhom 
fairy  shrimp  can  be  found  in  the  final 
mle  to  list  this  species  (59  FR  48136). 

Vernal  Pool  Fairy  Shrimp 

Vernal  pool  fairy  shrimp  were  first 
described  by  Eng  et  al.  in  1990  from  a 
type  specimen  that  was  collected  in 
1982  at  Souza  Ranch,  Contra  Costa 
County,  California.  The  species  occurs 
in  disjunct  fiagmented  habitats 
distributed  across  the  Central  Valley  of 
California  from  Shasta  Coimty  to  Tulare 
County  and  the  central  and  southern 
coast  ranges  from  northern  Solano 
Coimty  to  Ventura  County,  California. 
Additional  disjunct  populations  have 
been  identified  in  southern  California 
and  in  Oregon.  In  Oregon,  the  species' 
distribution  is  limited  to  the  vicinity  of 
an  approximately  82.9  square  kilometer 
(sq  km)  (32  square  mile  (sq  mi))  area 
known  as  the  Agate  Desert  in  Jackson 
County,  north  of  Medford.  In  southern 
California  the  distribution  is  equally 
limited  with  populations  occurring  in 
three  areas  in  Riverside  County. 

Vernal  pool  fairy  shrimp  are 
characterized  by  the  presence  and  size 
of  several  bulges  on  the  male's  antenna, 
and  by  the  female's  short,  pjrriform  or 
pear  shaped,  brood  pouch.  Vernal  pool 
fairy  shrimp  vary  in  size,  ranging  from 
11  to  25  mm  (0.4  to  1.0  in)  in  lei^th 
(Eng  et  al.  1990). 

Vemal  pool  fairy  shrimp  are  currently 
found  in  27  counties  across  the  Central 
Valley  and  coast  ranges  of  California, 
inland  valleys  of  southern  California, 
and  southern  Oregon.  Although  vemal 
pool  fairy  shrimp  are  distributed  more 
widely  than  most  other  feiry  shrimp 
species,  they  are  generally  uncommon 
throughout  their  range,  and  rarely 
abundant  where  they  do  occur  (Eng  et 
al:  1990,  Eriksen  and  Belk  1999). 

Further  discussion  on  the  life  history 
and  habitat  requirements  of  vemal  pool 
fairy  shrimp  can  be  found  in  the  final 
rule  to  list  this  species  (59  FR  48136). 

Vemal  Pool  Tadpole  Shrimp 

Vemal  pool  tadpole  shrimp  were 
initially  described  by  Simon  in  1886, 
and  named  Lepidurus  packardi.  After 
subsequent  reclassification  by 
Longhurst  (1955),  the  species  was  given 
a  subspecies  status  based  primarily  on 
the  lack  of  apparent  geographic 
boundaries  between  L.  apus  and  L. 
packardi  populations.  Lynch  (1972) 
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resurrected  L.  packardi  to  full  species 
status  based  on  further  examination  of 
specimens  and  this  is  the  currently 
accepted  taxonomic  status  of  vemal 
pool  tadpole  shrimp.  Vemal  pool 
tadpole  shrimp  inhabit  sites  in 
California's  Central  Valley  and  San 
Francisco  Bay  area.  The  geographic 
range  of  this  species  includes  disjunct 
populations  found  in  the  Central  Valley 
from  Shasta  County  to  northern  Tulare 
County  and  in  the  central  coast  range 
from  Solano  County  to  Alameda  County. 

Vemal  pool  tadpole  shrimp  are 
distinguished  by  a  large,  shield-like 
carapace,  or  shell,  that  covers  the 
anterior  half  of  their  body.  Vemal  pool 
tadpole  shrimp  have  30  to  35  pairs  of 
phyllopods,  a  segmented  abdomen, 
paired  cercopods  or  tail-like 
appendages,  and  fused  eyes.  Vemal  pool 
tadpole  shrimp  will  continue  to  grow  as 
long  as  their  vemal  pool  habitats  remain 
inundated,  in  some  cases  for  six  months 
or  longer.  They  periodically  shed  thefr 
shells,  which  can  often  be  found  along 
the  edges  of  vemal  pools  where  vemal 
pool  tadpole  shrimp  occur.  Mature 
vernal  pool  tadpole  shrimp  range  in  size 
from  15  to  86  mm  (0.6  to  3.4  in)  in 
length. 

Vemal  pool  tadpole  shrimp  have 
relatively  high  reproductive  rates.  Ahl 
(1991)  found  that  fecundity  increases 
with  body  size.  Large  females,  greater 
than  20  mm  (0.8  in)  carapace  length, 
could  deposit  as  many  as  6  clutches, 
averaging  32  to  61  eggs  per  clutch,  in  a 
single  wet  season. 

Further  discussion  on  the  life  history 
and  habitat  requirements  of  vemal  pool 
tadpole  shrimp  can  be  found  in  the  final 
mle  to  hst  this  species  (59  FR  48136). 

The  habitat  of  the  four  vemal  pool 
crustaceans  is  imperiled  by  a  variety  of 
activities,  primarily  by  urban 
development,  water  supply  and  flood 
control  activities,  and  conversion  of 
land  to  agricultural  use.  Habitat  loss 
occurs  from  direct  destruction  and 
modification  of  pools  due  to  filling, 
grading,  discing,  leveling,  and  other 
activities,  as  well  as  modification  of 
surrounding  uplands.  Vemal  pool 
crustaceans  and  their  habitat  also  are 
threatened  by  edtered  flood  regimes, 
degraded  water  quality,  siltation, 
erosion,  grazing,  improper  burning, 
-^military  operations,  off-road  vehicles, 
pollution,  vandalism,  road  and  trail 
maintenance,  and  introduction  of  non- 
native  predators.  Further  discussion  on 
threats  to  the  vemal  pool  crustaceans 
can  be  found  in  the  final  rule  to  list 
these  species  (59  FR  48136). 

Vemal  Pool  Plants  Background 

The  vemal  pool  plants  described  in 
this  proposed  rule  have  developed  a 


suite  of  highly  specialized  adaptations 
which  allow  them  to  survive  in  vemal 
pool  habitats.  All  eleven  species  are 
annuals,  meaning  they  germinate,  grow, 
and  reproduce  within  a  single  year.  This 
allows  the  vemal  pool  plants  to 
complete  their  life  cycles  during  the 
relatively  short  inundation  and  drying 
periods  of  their  vemal  pool  habitat. 

Another  adaptation  of  vemal  pool 
plants  is  production  of  dormant  seeds. 
This  adaptation  allows  vemal  pool 
plants  to  survive  the  hot  summer 
months  in  the  soil.  The  seeds  may 
remain  viable  in  the  soil  for  many  years. 
The  number  of  plants  present  above 
ground  may  fluctuate  dramatically  from 
year  to  year.  However,  much  of  the 
population  of  these  species  exists  as 
seeds  in  the  soil.  Vemal  pool  plant 
seeds  generally  germinate  after  winter 
rains  in  response  to  a  complex  set  of 
environmental  cues  that  are  not  well 
understood,  but  that  generally  include 
temperature  and  soil  moisture.  Specific 
germination  cues  differ  greatly  among 
species  and  are  discussed  in  more  detail 
in  the  individual  species  descriptions 
below.  Not  all  of  the  dormant  seeds  will 
germinate  in  any  given  year.  This 
strategy  reduces  the  probability  of  local 
extirpation  if  environmental  conditions 
change,  for  example  if  a  vemal  pool 
dries  up  prematurely.  This  kind  of  "bet- 
hedging  strategy"  has  been  suggested  as 
a  mechanism  by  which  rare  species  may 
persist  in  unpredictable  environments 
(Chesson  and  Warner  1981,  Chesson 
and  HunUy  1989,  Ellner  and  Hairston 
1994). 

Tolerance  to  inimdation  differs 
greatiy  among  species  (Zedler  1987). 
The  zonation  of  vemal  pool  plants 
which  forms  the  characteristic  rings  of 
flowers  around  vernal  pools  is  a  result 
of  this  differential  tolerance  to 
inundation.  Species  that  are  the  least 
tolerant  to  inundation  grow  along  the 
margins  of  the  pool,  while  those  that 
can  tolerate  extended  periods  of 
inundation  grow  in  the  center  of  the 
pools. 

Information  on  the  appearance  and 
life  history  of  each  of  the  eleven 
individual  vemal  pool  plant  species 
described  in  this  proposed  rule  is 
provided  below. 

Butte  County  Meadowfoam 

Butte  County  meadowfoam 
(Limnanthes  floccosa  ssp.  califomica) 
was  first  collected  in  1917  at  a  site  16 
kilometers  (km)  (10  mi))  north  of  Chico 
(Service  1991b),  although  it  was 
recognized  as  a  separate  subspecies  at 
that  time.  Kalin-Arroyo  (1973) 
determined  that  Butte  County 
meadowfoam  was  a  distinct  taxon  and 
gave  it  the  scientific  name  Limnanthes 


floccosa  ssp.  califomica.  The  type 
locality  is  in  Butte  County  between 
Chico  and  Oroville,  near  the 
intersection  of  state  Highway  99  and 
Shippee  Road  (Kalin-Arroyo  1973). 

Butte  County  meadowfoam  is  a  small 
annual  of  the  meadowfoam  or  false 
mermaid  family  (Limnanthaceae).  It  has 
erect  stems  less  than  25  cm  (9.8  in)  tall. 
The  stem  and  leaves  are  densely 
pubescent  (covered  with  short  hairs). 
The  alternate  leaves  are  pinnately 
compound  (divided  into  distinct 
segments  which  are  arranged  featherlike 
on  either  side  of  a  rachis),  up  to  8  cm 
(3.1  in)  long,  and  consist  of  five  to 
eleven  leaflets  on  a  long  petiole.  A 
single  flower  arises  in  the  axil  (angle 
between  the  base  of  a  leaf  and  the  stem) 
of  each  upper  leaf.  The  flowers  are 
white  with  yellow  veins,  cup  or  bowl- 
shaped,  and  consist  of  five  petals,  five 
sepals,  five  pistils  (female  reproductive 
structures  of  a  flower),  and  ten  stamens 
(male  reproductive  structures  of  a 
flower)  on  a  long  flower  stalk  (Kalin- 
Arroyo  1973,  McNeill  and  Brown  1979, 
Oraduff  1993b). 

Butte  County  meadowfoam  seedlings 
can  tolerate  short  periods  of 
submergence  (Jokerst  1989,  Dole  and 
Sun  1992).  The  seedlings  develop  into 
rosettes  (clusters  of  leaves  near  the 
ground),  which  do  not  begin  producing 
flowering  stems  immediately  (McNeill 
and  Brown  1979,  Ritiand  and  Jain  1984). 
Butte  County  meadowfoam  typically 
begins  flowering  in  February,  reaches 
peak  flowering  in  March,  and  may 
continue  into  April  if  conditions  are 
suitable.  Nutlets  are  produced  in  March 
and  April,  and  the  plants  die  back  by 
early  May  (Jokerst  1989,  Dole  and  Sun 
1992). 

Butte  County  meadowfoam  is 
predominantly  self  fertilized  (Dole  and 
Sun  1992).  NuUets  of  Butte  County 
meadowfoam  apparently  are  dispersed 
by  water;  they  can  remain  afloat  for  up 
to  3  days  (Hauptli  et  al.  1978). 
Limnanthes  taxa  that  grow  in  wet  sites 
have  larger  tubercles  than  those  adapted 
to  dry  sites.  Hauptli  et  al.  (1978) 
speculated  that  the  tuberculate  surface 
of  such  nutlets  may  aid  in  flotation  by 
trapping  air.  However,  most 
meadowfoam  nutlets  are  dispersed  only 
short  distances.  Thus,  Butte  County 
meadowfoam  nuUets  would  not  be 
expected  to  disperse  beyond  their  pool 
or  swale  of  origin.  Birds  and  livestock 
are  potential  sources  of  long-distance 
seed  dispersal,  but  specific  instances  of 
dispersal  have  not  been  documented 
(Jain  1978). 

Butte  County  meadowfoam  has 
always  been  confined  to  the  Butte 
County  (Keeler-Wolf  ef  al.  1998).  hi  her 
original  description,  Kalin-Arroyo 
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(1973)  mentioned  six  collections, 
including  the  type  locality.  Five  of  those 
ranged  from  the  original  collection  site 
southeast  to  Oroville,  and  the  sixth  was 
from  Table  Mountain  north  of  Oroville. 
However,  Jokerst  (1983)  did  not  find 
Butte  County  meadowfoam  on  Table 
Mountain  and  later  suggested  that  the 
specimen  had  been  misidentified 
(Service  1992a). 

All  1 3  of  the  occiuxences  described  by 
the  CNfDDB  (2001)  had  been  reported  by 
1988  (Kalin-Arroyo  1973,  McNeill  and 
Brown  1979,  Dole  1988,  Jokerst  1989). 
Five  were  in  northern  and  northeastern 
Chico  near  the  municipal  airport,  four 
(including  the  type  locality)  were  from 
the  area  aroimd  Shippee  (northwest  of 
Oroville).  and  three  from  southeastern 
Chico.  The  other  occiirrence,  northeast 
of  the  town  of  Nord,  contained  only  one 
plant  that  was  of  questionable  identity 
(CNDDB  2001).  However,  the  area 
indicated  would  be  in  the  same  vicinity 
as  the  1917  collection. 

Jokerst  (1989)  identified  "north"  and 
"south"  races  of  Butte  County 
meadowfoam  in  the  Chico  "sphere  of 
influence"  based  on  morphology.  Later, 
in  studies  of  enzyme  systems.  Dole  and 
Sun  (1992)  confirmed  that  these  races 
differed  genetically.  They  also  identified 
genetically  distinct  races  that  they 
called  "northeast"  and  "southwest," 
with  the  latter  referring  to  the  type 
locality.  They  found  that  96  percent  of 
genetic  diversity  in  Butte  County 
meadowfoam  existed  among 
populations  and  that  little  variability 
was  evident  within  populations.  Dole 
and  Sun  (1992)  used  mathematical 
formulas  to  estimate  an  average 
generation  time  of  2  years  for  Butte 
County  meadowfoam  and  to  predict  that 
a  seed  would  be  transferred  between 
popidations  only  once  every  100  to  200 
years.  Although  considerable 
morphological  variability  has  been 
observed  within  populations,  it 
apparently  is  attributable  to  differences 
in  envirormiental  response  by  plants  of 
the  same  genetic  makeup  (Jain  1976, 
Jokerst  1989). 

Two  occurrences  of  Butte  Coimty 
meadowfoam  have  been  extirpated,  one 
each  in  northern  and  southeastern  Chico 
(Jokerst  1989,  Dole  and  Sun  1992. 
Service  1992a,  CNDDB  2001).  Some  of 
the  other  11  occurrences  have  been 
reduced  in  extent  (CNDDB  2001).  The 
most  recent  reports  are  from  1992  and 
additional  losses  could  have  occurred 
since  then. 

Sawyer  and  Keeler-Wolf  (1995) 
mentioned  Butte  County  meadowfoam 
as  only  associated  with  Northern  Basalt 
Flow  vernal  pools;  however,  this  pool 
type  was  likely  based  on  the  erroneous 
Table  Mountain  occurrence.  Butte 


County  meadowfoam  occurs  primarily 
in  vernal  swales  and  to  a  lesser  extent 
on  the  margins  of  vernal  pools  (Kalin- 
Arroyo  1973,  Dole  1988,  Jokerst  1989, 
BioSystems  Analysis,  Inc.  1993,  CNDDB 
2001).  Swales  vary  in  width  frtim 
narrow  channels  to  broad,  pool-like 
areas  (LSA  Associates,  Inc.  1994).  They 
may  connect  in  branching,  tree-like 
patterns  or  in  net-like  patterns  around 
low  mounds.  Occupied  swales  are 
inundated  periodically  by  water  from 
the  surrounding  uplands,  causing  the 
soil  to  become  satiuated.  However, 
Butte  County  meadowfoam  does  not 
persist  in  pools  or  swales  that  are 
inundated  for  prolonged  periods  or 
remain  wet  during  the  summer  months, 
nor  in  drainages  where  water  flows 
swiftly  (Jokerst  1989,  Kelley  and 
Associates  Envirormiental  Sciences 
1993).  BioSystems  Analysis  Inc.  (1993) 
only  found  it  in  the  wettest  swales  in 
1992  during  the  drought.  Occupied 
swales  are  less  than  10  cm  (3.9  in)  deep 
(LSA  Associates,  Inc.  1994)  and  pools 
are  typically  less  than  30  m  (100  ft)  long 
(Jokerst  1989).  In  both  swales  and  pools, 
Butte  County  meadowfoam  may  grow 
along  the  edges  or  in  the  bottom  (Kalin- 
Arroyo  1973,  Jokerst  1989).  In  a  study  of 
the  Shippee  area  population 
(BioSystems  Analysis,  Inc.  1993)  Butte 
County  meadowfoam  was  foimd 
growing  more  often  on  pool  margins 
than  in  the  bottom  of  pools  but  the 
pattern  was  reversed  in  swales,  with  the 
plants  more  often  growing  in  the  center. 
It  typically  occvus  in  long,  narrow  bands 
in  connected  swales  or  on  pool  margins 
but  can  be  found  in  irregular  clusters  in 
isolated  drainages  (Crompton  1993). 
Butte  County  meadowfoam  has  been 
found  occasionally  in  disturbed  areas 
such  as  drainage  ditches,  firebreaks,  and 
graded  sites  (McNeill  and  Brown  1979, 
Jokerst  1989,  Kelley  and  Associates 
Environmental  Sciences  1992, 
BioSystems  Analysis,  Inc.  1993,  Kelley 
and  Associates  Envirormiental  Sciences 
1993). 

Further  discussion  on  Butte  County 
meadowfoam's  life  history  and  habitat 
characteristics  can  be  found  in  the  final 
rule  to  list  the  species  (62  FR  54807>. 

Contra  Costa  Goldfields 

Greene  (1888)  first  described  Contra 
Costa  goldfields,  as  Lasthenia 
conjugens,  from  specimens  collected 
near  Antioch,  California.  Hall  (1914) 
later  lumped  Contra  Costa  goldfields  in 
with  the  common  species  Fremont's 
goldfields,  which  at  that  time  was  called 
Baeria  fremontii.  Ferris  (1958)  proposed 
the  name  Baeria  fremontii  var. 
conjugens  to  recognize  the 
distinctiveness  of  L.  conjugens.  Finally, 
Omduff  (1966)  restored  Greene's 


original  name  and  rank,  returning  this 
species  to  the  genus  Lasthenia, 

Contra  Costa  goldfields  is  a  showy 
spring  annual  in  the  aster  family 
(Asteraceae).  Its  stems  are  10  to  30  cm 
(4  to  12  in)  tall,  somewhat  fleshy,  and 
usually  are  branched.  The  leaves  are 
opposite  and  narrow;  the  lower  leaves 
are  entire,  but  stem  leaves  have  one  or 
two  pairs  of  narrow  lobes.  The  daisy- 
like flower  heads  are  solitary  (Greene 
1888,  Omduff  1993a). 

As  a  vernal  pool  annual,  seeds  of 
Contra  Costa  goldfields  would  be 
expected  to  germinate  in  response  to 
autumn  rains,  with  the  plants  matiuing 
in  a  single  growing  season,  setting  seed, 
and  dying  back  during  the  summer. 
However,  detailed  research  on  the  life 
cycle  has  not  been  conducted.  Contra 
Costa  goldfields  flower  from  March 
through  June  (Omduff  1966,  Omduff 
1979,  Skiimer  and  Pavlik  1994).  The 
flowers  are  self-incompatible  (Crawford 
and  Omduff  1989).  Insect  visitors  to 
flowers  of  Lasthenia  belong  to  five 
orders — Coleoptera,  Diptera,  Hemiptera 
(true  bugs),  Hymenoptera  (ants,  bees 
and  wasps),  and  Lepidoptera  (butterflies 
and  moths)  (Thorp  and  Leong  1998). 
Most  of  these  insects  are  generalist 
pollinators.  Some  Lasthenia  are 
pollinated  by  specialist  solitary  bees 
(family  Andrenidae);  including  two  bee 
species  in  the  subgenus  Diandrena 
[Andrena  subnioesta  and  A.  puthua] 
and  five  or  six  species  in  the  subgenus 
Hesperandrena  (Andrena  baeriae,  A. 
duboisi,  A.  lativentris,  and  two  or  three 
imdescribed  species)  (Thorp  and  Leong 
1998).  The  extent  to  which  pollination 
of  Contra  Costa  goldfields  depends  on 
host-specific  bees  or  more  generalist 
pollinators  is  currently  unknown. 

Seed  dispersal  mechanisms  in  Contra 
Costa  goldfields  are  unknown.  However, 
the  lack  of  a  pappus  or  even  hairs  on  the 
achenes  makes  wind  dispersal  unlikely 
(Omduff  1976).  Seed  longevity,  survival 
rates,  fecundity,  and  other  demographic 
parameters  have  not  been  investigated. 
However,  as  with  other  vemal  pool     - 
aimuals,  population  sizes  have  been 
observed  to  vary  by  up  to  four  orders  of 
magnitude  from  year  to  year  (CNDDB 
2001). 

By  far  the  greatest  concentration  of 
this  species  is  in  Solano  County  where 
Contra  Costa  goldfields  are  found  in  the 
area  east  and  south  of  the  City  of 
Fairfield.  Other  areas  that  support 
populations  of  this  species  include  the 
central  coast  between  Monterey  and 
Alameda  coimties,  including  Fort  Ord 
in  Monterey  County,  San  Francisco  Bay 
National  Wildlife  Refuge,  and  near 
Fremont,  in  Alameda  Coimty.  The  Santa 
Barbara  County  occurrence  has  probably 
been  lost  due  to  habitat  alteration 
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(CNDDB  2001).  Contra  Costa  goldfields 
also  occurs  near  Manchester  in 
Mendocino  County,  and  at  Suscol  Ridge 
in  Napa  County.  Another  Napa  County 
site,  Milliken  Canyon,  contained  only  a 
single  plant  in  1987  and  may  or  may  not 
be  still  in  existence  (CNDDB  2001).  The 
other  existing  occurrence  is  near  Rodeo 
in  Contra  Costa  County  (CNDDB  2001). 

Further  discussion  on  Contra  Costa 
goldfields'  life  history  and  habitat 
characteristics  can  be  found  in  the  final 
mle  to  list  the  species  (62  FR  33037). 

Hoover's  spurge 

Hoover's  spurge  (Chamaesyce 
hooveri)  was  originally  named 
Euphorbia  hooveri  based  on  a  specimen 
coUected  by  Hoover  in  Yettem,  Tulare 
County  (Wheeler  1940).  Koutnik  (1985) 
placed  the  species  in  the  genus 
Chamaesyce  as  Chamaesyce  hooveri. 

Hoover's  spurge  is  an  annual  herb  of 
the  spurge  family  (Euphorbiaceae). 
Hoover's  spurge  trails  along  the  ground, 
forming  gray-green  mats  5  to  100  cm 
(2.0  to  39.4  in)  in  diameter  (Broyles 
1987,  Stone  et  al.  1988).  The  stems  are 
hairless  and  contain  milky  sap.  The  tiny 
(2  to  5  mm  (0.08  to  0.20  in))  leaves  are 
opposite,  rounded  to  kidney-shaped, 
with  an  asymmetric  base  and  a  toothed 
margin.  In  the  genus  Chamaesyce,  the 
structures  that  appear  to  be  flowers 
actually  are  groups  of  flowers;  each 
group  is  referred  to  as  a  cyathium 
(Koutnik  1993). 

Few  details  of  the  life  history  of 
Hoover's  spurge  are  known.  Seeds  of 
Hoover's  spurge  germinate  after  water 
evaporates  from  Uie  pools;  the  plants 
caimot  grow  in  standing  water 
(Alexander  and  Schlising  1997).  The 
indeterminate  growth  pattem  allows  the 
plants  to  continue  growing  as  long  as 
sufficient  moisture  is  available.  The 
proportion  of  seedlings  surviving  to 
reproduction  has  not  been  documented; 
in  years  of  below  normal  rainfall, 
seedling  survival  was  characterized  as 
"low"  (Stone  et  aL  1988).  The 
phenology  (timing  of  various  stages  in 
the  life  cycle  of  a  plant)  varies  among 
years  and  among  sites,  even  for  those 
populations  in  close  proximity  (Stone  et 
aL  1988).  Populations  in  Merced  and 
Tulare  counties  typically  flower  from 
late  May  through  July,  whereas  those  in 
Stanislaus  Coimty  and  the  Sacramento 
Valley  flower  from  mid-June  into 
October  (Alexander  and  Schlising  1997, 
CNDDB  2001.  J.  Silveira  USFWS  pers. 
comm.).  Seed  set  apparently  begins  soon 
after  flowering.  Seed  production  has  not 
been  quantified  or  studied  in  relation  to 
environmental  factors,  but  Stone  et  aL 
(1988)  reported  that  large  plants  may 
produce  several  hundred  seeds.  Homed 
larks  [Eremophila  alpestris)  have  been 


observed  eating  seeds  of  Hoover's 
spurge  and  thus  may  assist  in  seed 
dispersal  (Alexander  and  Schlising 
1997). 

Demographic  data  suggest  that  seeds 
of  Hoover's  spurge  can  remain  dormant 
until  the  appropriate  temperature  and 
moisture  conditions  occur.  This  is 
evident  from  the  fact  that  plants  can  be 
absent  from  a  given  pool  for  up  to  four 
years  and  then  reappear  in  substantial 
numbers.  Although  certain  years  appear 
to  be  more  favorable  for  Hoover's  spurge 
than  others.jiopulation  trends  vary  from 
pool  to  pool,  even  within  the  same  year 
in  the  same  area.  Moreover,  a  particular 
year  may  be  favorable  for  Hoover's 
spurge  at  one  site  and  unfavorable  at 
another.  For  example,  Hoover's  spurge 
was  extremely  abundant  on  the  Vina 
Plains  Preserve  in  1995,  but  reached  a 
7-year  low  at  Sacramento  National 
Wildlife  Refuge  that  year.  Five 
occurrences  of  Hoover's  spurge  have 
numbered  5,000  or  more  plants  at  their 
maximum  size.  Four  of  those  five  occur 
on  the  Vina  Plains,  and  the  other  occurs 
in  Tulare  County  (Stone  et  al.  1988. 
CNDDB  2001). 

Hoover's  spurge  probably  is 
pollinated  by  insects.  Related  species  in 
the  spurge  family  are  pollinated  by  flies 
(Heywood  1978,  Stone  etaL  1988). 
Also,  glands  on  the  plant  produce  nectar 
(Wheeler  1941),  which  is  attractive  to 
insects.  Beetles,  flies,  bees  and  wasps, 
and  butterflies  and  moths  (order 
Lepidoptera)  have  been  observed 
visitiiig  the  flowers  of  Hoover's  spurge 
and  may  potentially  serve  as  pollinators 
(Stone  et  aL  1988,  Alexander  and 
Schlising  1997).  Related  species  in  the 
genus  Euphorbia  typically  are  cross- 
pollinated  because  the  female  flowers 
on  each  plant  mature  before  the  male 
(Heywood  1978,  Stone  etaL  1988), 
which  may  or  may  not  be  the  case  for 
Hoover's  spurge. 

For  decades,  Hoover's  spurge  was 
known  from  only  three  localities — near 
Yettem  and  Visadia  in  Tulare  County, 
and  near  Vina  in  Tehama  County. 
Collections  were  made  from  these  three 
areas  in  the  late  1930's  and  early  1940's 
(Wheeler  1941,  Munz  and  Keck  1959, 
Stone  et  aL  1988).  From  1974  through 
1987,  21  additional  occurrences  of 
Hoover's  spurge  were  reported.  The 
majority  of  these  (15)  were  in  Tehama 
County.  One  to  three  occurrences  were 
discovered  during  this  period  in  each  of 
Butte,  Merced,  Stanislaus,  and  Tulare 
counties  (Stone  et  al.  1988,  CNDDB 
2001). 

The  CNDDB  (2001)  now  includes  30 
occurrences  of  Hoover's  spurge.  In 
addition  to  those  known  historically,  six 
occurrences  were  discovered  in  1992 
(three  each  in  Glenn  and  Tulare 


counties).  Of  the  30  occurrences,  one 
each  in  Tehama  and  Tulare  counties  are 
classified  as  extirpated;  two  others,  in 
Butte  and  Tehama  counties,  are 
"possibly  extirpated"  because  this 
species  was  not  observed  for  two 
consecutive  years  (Stone  et  al.  1988, 
CNDDB  2001).  Of  the  26  occurrences 
presumed  to  be  extant,  only  12  have 
been  observed  within  the  past  decade 
(CNDDB  2001). 

The  main  area  of  concentration  for 
Hoover's  spurge  is  within  the 
northeastern  Sacramento  Valley.  The 
Vina  Plains  of  Tehama  and  Butte 
counties  contains  14  (53.8  percent)  of 
the  26  extant  occurrences  for  Hoover's 
spurge  (CNDDB  2001)  in  an  area 
approximately  91  sq  km  (35  sq  mi)  in 
extent  (Stone  et  al.  1988).  One  other  site 
in  the  same  region  is  near  Chico  in  Butte 
County.  Seven  of  the  extant  occurrences 
are  in  Southern  Sierra  Foothills  Vernal 
Pool  Region,  including  five  in  the 
Visalia-Yettem  area  of  Tulare  County 
and  two  in  the  Hickman-La  Grange  area 
of  Stanislaus  County.  Three  other 
occurrences  are  on  the  Sacramento 
National  Wildlife  Refuge  in  Gleim 
County,  which  is  in  the  Solano-Colusa 
Vemal  Pool  Region.  The  one  other 
extant  occurrence  is  on  the  Bert  Crane 
Ranch  in  Merced  County,  which  is 
within  the  San  Joaquin  Valley  Vemal 
Pool  Region  (Keeler-Wolf  et  al.  1998, 
CNDDB  2001). 

Further  discussion  on  Hoover's 
spurge's  life  history  and  habitat 
characteristics  can  be  found  in  the  final 
mle  to  list  the  species  (62  FR  14351). 

Succulent  Owrs-Clover 

Succulent  (or  fleshy)  owl's-clover  was 
fijst  described  by  Hoover  (1936a)  as 
Orthocarpus  campestris  var. 
succulentus.  The  type  specimen  had 
been  collected  at  Ryer,  in  Merced 
County.  Hoover  (1968)  subsequently 
raised  succulent  owl's-clover  to  the  rank 
of  species  and  assigned  it  the  name 
Orthocarpus  succulentus.  Chuang  and 
Heckard  (1991)  reconsidered  the 
taxonomy  of  Orthocarpus  and  related 
genera.  Based  on  floral  morphology 
(external  structure  or  form),  seed 
morphology,  and  chromosome  number, 
they  transferred  many  species  into  the 
genus  Castilleja.  Furthermore,  they 
determined  that  the  appropriate  rank  for 
succulent  owl's-clover  was  as  a 
subspecies  of  Castilleja  campestris  (field 
owl's-clover).  The  scientific  name 
currently  assigned  to  the  plant  is 
Castilleja  campestris  ssp.  succulenta 
(Chuang  and  Heckard  1991). 

Succulent  owl's-clover  is  a 
hemiparasitic  (partly  parasitic)  aimual 
herb  belonging  to  the  snapdragon  family 
(Scrophulariaceae).  It  has  erect  or 
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deciunbent  stems  up  to  30  cm  (11.8  in) 
long.  The  stems  are  usually  unbranched 
and  without  hairs.  The  leaves  at  the 
base  of  the  stem  are  small  and  scalelike, 
whereas  those  on  the  upper  stem  are 
lance-shaped,  not  lobed,  thick,  fleshy, 
brittle,  and  easily  broken.  The  bracts 
(leaf-like  structiu^s  in  the  flowering 
structure]  are  green,  similar  to  but 
shorter  than  the  upper  leaves,  and 
longer  than  the  flowers.  Overall,  the 
-inflorescence  (entire  flowering  structiue 
of  a  plant)  may  occupy  as  much  as  half 
of  the  plant's  height  (Hoover  1936a, 
Hoover  1937,  Hoover  1968,  Chuang  and 
Heckard  1991,  Chuang  and  Heckard 
1993). 

As  with  many  related  species, 
succulent  owl's-clover  is  a  hemiparasite, 
meaning  that  it  obtains  water  and 
nutrients  by  forming  root  grafts  with 
other  host  plants  but  manufacttues  its 
own  food  through  photosynthesis 
(Chuang  and  Heckard  1991).  Research 
on  hemiparasitism  has  focused  on 
related  species  of  Castilleja,  but  not 
specifically  on  succulent  owl's-clover. 
Many  different  plants  can  serve  as  hosts 
for  a  single  species  or  even  a  single 
individual  of  Castilleja.  Seeds  do  not 
require  the  presence  of  a  host  to 
germinate,  and  form  root  connections 
only  after  reaching  the  seedling  stage. 
Some  seedlings  can  sxuvive  to  matiuity 
without  attaching  to  a  host's  roots,  but 
in  general  reproduction  is  enhanced  by 
root  connections  (Atsatt  and  Strong 
1970). 

The  conditions  necessary  for 
germination  of  succulent  owl's-clover 
seeds  have  not  been  studied,  nor  has  the 
timing  of  seed  germination  been 
documented.  Flowering  occius  in  April 
and  May  (Skinner  and  Pavlik  1994). 
Although  many  related  taxa  of  Castilleja 
are  pollinated  by  generalist  bees 
(Superfamily  Apoidea)  (Chuang  and 
Hedcard  1991),  succulent  owl's-clover  is 
thought  to  be  self-pollinating.  Among 
close  relatives  that  do  not  require  insect 
pollinators,  flower  structiure  and  timing 
of  stigma  receptivity  maximize  the 
chances  for  self-fertilization  and  seed 
set.  Even  so,  insects  may  transfer  some 
pollen  among  individual  plants  and 
species  occiuring  in  the  same  area.  Self- 
pollinating  species  of  Castilleja 
typically  occur  as  widely  scattered 
individuals,  rather  than  in  dense 
colonies  (Atsatt  1970).  Succulent  owl's- 
clover  follows  this  pattern  in  part,  often 
occiuring  in  many  pools  within  a 
complex  but  with  fewer  than  100  plants 
per  pool.  However,  succiilent  owl's- 
clover  also  may  occur  in  large 
populations  within  a  single  pool 
(California  Natiual  Diversity  Data  Base 
(CNDDB)  2001).  Little  is  known  about 
the  demography  of  succulent  owl's- 


clover,  although  population  size  can 
fluctuate  greatly  from  year  to  year.  In 
the  few  populations  where  population 
size  was  reported  for  more  than  1  year, 
fluctuations  up  to  two  orders  of 
magnitude  were  noted  (CNDDB  2001). 

Succulent  owl's-clover  is  known  from 
vernal  pool  habitats  along  the  Southern 
Sierra  Foothills  ranging  from  Madera 
County  to  a  disjimct  occurrence  in 
northern  San  Joaquin  County.  The 
highest  density  of  occurrences  of 
succulent  owl's-clover  occtus  in  Merced 
County,  but  the  species  is  also  known 
from  Fresno,  Madera,  Stanislaus,  and 
San  Joaquin  coimties. 

Further  discussion  on  succulent 
owl's-clover  life  history  and  habitat 
characteristics  can  be  found  in  the  final 
rule  to  list  the  species  (62  FR  14351). 

Orcuttieae  Tribe 

Colusa  grass,  hairy  Orcutt  grass, 
Solano  grass,  Greene's  tuctoria. 
Sacramento  Valley  Orcutt  grass,  San 
Joaquin  Valley  Orcutt  grass,  and  slender 
Orcutt  grass  belong  to  the  tribe 
Orcuttieae  in  the  grass  family,  Poaceae 
(Reeder  1965).  Many  life  history 
characteristics  are  common  to  all 
members  of  the  Orcuttieae.  All  are  wind 
pollinated,  but  pollen  probably  is  not 
carried  long  distances  between 
populations  (Griggs  1980,  Griggs  1981, 
Griggs  and  Jain  1983).  Local  seed 
dispersal  is  by  water,  which  breaks  up 
the  inflorescence  (Reeder  1965, 
Crampton  1976,  Griggs  1980,  Griggs 
1981).  Long  distance  dispersal  is 
unlikely  (Service  1985c)  but  seed  may 
have  been  carried  occasionally  by 
waterfowl  (family  Anatidae),  tule  elk 
(Cenms  elaphus  nannoides),  or 
pronghom  [Antilocapra  americana)  in 
historical  times  (Griggs  1980).  The  seeds 
can  remain  dormant  for  an 
imdetermined  length  of  time,  but  at 
least  for  3  or  4  years,  and  germinate 
underwater  after  they  have  been 
immersed  for  prolonged  periods 
(Crampton  1976,  Griggs  1980,  Keeley 
1998a).  Unlike  typical  terrestrial  grasses 
that  grow  in  the  uplands  siurounding 
vernal  pools,  members  of  the  Orcuttieae 
flower  during  the  summer  months 
(Keeley  1998a). 

All  members  of  the  Orcuttieae  tribe 
have  large  soil  seed  banks  that  may 
often  be  50  times  or  more  larger  in 
niunbers  than  the  above  groimd 
population  in  any  given  year.  In  general, 
years  of  above  average  rainfall  promote 
larger  populations  of  Orcuttieae,  but 
population  responses  vary  by  pool  and 
by  species  (Griggs  1980,  Griggs  and  Jain 
1983).  Population  sizes  have  been 
observed  to  vary  by  one  to  four  orders 
of  magnitude  among  successive  years 
and  to  return  to  previous  levels  even 


after  3  to  5  consecutive  years  when  no 
mature  plants  were  present  (Griggs 
1980,  Griggs  and  Jain  1983,  Holland 
1987).  Thus,  many  years  of  observation 
are  necessary  to  determine  whether  a 
population  is  stable  or  declining. 

All  members  of  the  Orcuttieae  are 
endemic  to  vernal  pools.  Although  the 
various  species  have  been  foimd  in 
pools  ranging  widely  in  size,  the  vast 
majority  occxu:  in  pools  of  0.01  ha  (0.03 
ac)  to  10  ha  (24.7  ac)  (Stone  et  al.  1988). 
Larger  pools  retain  water  until  May  or 
Jime,  creating  optimal  conditions  for 
Orcuttieae  (Crampton  1959,  Crampton 
1976,  Griggs  1981,  Griggs  and  Jain 
1983).  Orcuttieae  occiu  in  patches 
within  the  pools  that  are  essentially 
devoid  of  other  plant  species  (Crampton 
1959,  Crampton  1976).  Typically,  plants 
near  the  center  of  a  pool  grow  larger  and 
produce  more  spikelets  than  those  near 
the  margins,  but  patterns  vary 
depending  on  individual  pool 
characteristics  and  seasonal  weather 
conditions  (Griggs  1980). 

The  specific  life  history  requirements 
and  distribution  of  each  of  the  seven 
Orcuttieae  species  are  provided  below. 

Colusa  Grass 

Colusa  grass  [Neostapfia  colusana) 
was  first  described  by  Davy  (1898),  and 
given  the  Latin  name  Stapfia  colusana. 
He  had  collected  the  type  specimen  near 
the  town  of  Princeton  in  Colusa  County. 
Davy  soon  realized  that  the  name 
Stapfia  had  already  been  assigned  to  a 
genus  of  green  algae  and  therefore 
changed  the  scientific  name  of  Colusa 
grass  to  Neostapfia  colusana  (Davy 
1899).  Two  other  taxonomists  proposed 
alternate  Latin  names  for  the  genus  in 
the  same  year,  but  neither  is  accepted 
today.  No  other  species  of  Neostapfia 
are  known  (Reeder  1982,  Reeder  1993). 

Unlike  terrestrial  grasses,  Colusa  grass 
has  pith  filled  stems,  lacks  distinct  leaf 
sheaths  and  ligules,  and  produces 
exudate  (aromatic,  sticky  fluid 
discharged  from  the  plant  surfece). 
Colusa  grass  stems  and  inflorescence 
(flower  cluster)  differs  irom  other 
members  of  the  Orcuttieae.  The  plant  is 
pale  green  when  young  (Davy  1898)  but 
becomes  brownish  as  the  exudate 
darkens  (Reeder  1982,  Reeder  1993). 

Existing  populations  of  Colusa  grass 
are  concentrated  northeast  of  the  city  of 
Merced  in  Merced  Coimty  and  east  of 
Hickman  in  Stanislaus  County.  Colusa 
grass  also  occius  in  central  Merced 
County,  in  southeastern  Yolo  County, 
and  in  central  Solano  Coimty  (Stone  et 
al.  1988,  Keeler-Wolf  et  al.  1998, 
CNDDB  2001).  This  species  has  been 
extirpated  from  Colusa  County  (CNDDB 
2001). 
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In  the  50  years  after  its  initial 
discovery  (Davy  1898),  Colusa  grass  was 
reported  from  only  three  sites  other  than 
the  type  locality;  ihese  were  in  Merced 
and  Stanislaus  counties.  By  the  nud- 
1970's  Colusa  grass  had  been  reported 
from  a  total  of  11  sites  in  Colusa, 
Merced,  Solano,  and  Stanislaus  counties 
(Hoover  1936b,  Hoover  1940,  Crampton 
1959,  Medeiros  1976,  Reeder  1982). 
During  the  1980's.  many  new 
populations  of  Colusa  grass  were 
located  during  extensive  surveys.  As  of 
1989,  40  occurrences  were  extant  and  11 
already  had  been  extirpated.  Of  the  51 
occurrences  known  up  to  that  point,  26 
were  in  Merced  County,  22  were  in 
Stanislaus  County,  2  were  in  Solano 
County,  and  one  was  in  Colusa  Coimty 
(Stone  et  al.  1988.  CNDDB  2001). 
Currently,  the  CNDDB  (2001)  considers 
48  occurrences  of  Colusa  grass  to  be 
"presumed  extant"  and  11  others  as 
known  or  possibly  extirpated. 

Further  discussion  on  Colusa  grass's 
life  history  and  habitat  characteristics 
can  be  found  in  the  final  rule  to  list  the 
species  (62  FR  14338). 

Greene's  Tuctoria 

Greene's  tuctoria  (Tuctoria  greenei] 
was  originally  assigned  its  name  by 
Vasey  (1891)  as  Orcuttia  greenei.  Greene 
had  collected  the  type  specimen  in  1890 
"on  moist  plains  of  the  upper 
Sacramento,  near  Chico,  California" 
(Vasey  1891),  presumably  in  Butte 
County  (Hoover  1941,  Crampton  1959). 
Citing  differences  in  lemma 
morphology,  arrangement  of  the 
spikelets,  and  other  differences,  Reeder 
(1982)  segregated  the  genus  Tuctoria 
from  Orcuttia  and  created  the  new 
scientific  name  Tuctoria  greenei  for  this 
species. 

Greene's  tuctoria  is  an  erect  to  low 
growing  annual  with  fragile  stems  that 
easily  break  apart  at  the  nodes,  which 
are  often  purplish.  The  leaves  are  flat 
and  curve  outward  and  the  plants  are 
sparsely  hairy.  The  inflorescence  is 
crowded  near  the  tip  with  the  lower 
spikelets  more  or  less  separated. 
Optimum  germination  of  Greene's 
tuctoria  seed  occurs  when  the  seed  is 
exposed  to  light  and  anaerobic  (lacking 
oxygen)  conditions  after  stratification 
(Keeley  1988).  Germination  occurs 
several  months  after  initial  inundation 
(Keeley  1998a).  Tuctoria  seedlings  do 
not  develop  floating  juvenile  leaves,  as 
does  Orcuttia  (Griggs  1980,  Keeley 
1998a).  The  adult  plants  apparently  do 
not  tolerate  inundation;  all  five  Greene's 
tuctoria  plants  in  a  Glenn  County  pool 
died  when  the  pool  refilled  during  late 
spring  rains  in  1996  (Silveira  in  litt. 
1997).  Greene's  tuctoria  flowers  from 
May  to  July  (Skinner  and  Pavlik  1994), 


with  peak  flowering  in  June  and  July 
(Griggs  1981,  Broyles  1987). 

As  with  other  vernal  pool  annuals, 
population  size  in  Greene's  tuctoria  can 
vary  enormously  from  year  to  year,  and 
populations  that  have  no  visible  plants 
one  year  can  reappear  in  large  numbers 
in  later  years.  Population  fluctuations 
may  be  due  to  annual  variations  in 
weather,  particularly  rainfall,  to  changes 
in  management,  or  to  a  combination  of 
the  two.  Such  fluctuations  were 
observed  at  scattered  sites  in  Butte  and 
Tehama  counties  during  the  1970's 
(Griggs  1980,  Griggs  and  Jain  1983)  and 
at  Sacramento  National  Wildlife  Refuge, 
where  the  population  in  the  single 
occupied  pool  ranged  froin  zero  to  60 
plants  between  1994  and  1999  (Silveira 
in  litt.  2000).  Fluctuations  of  as  much  as 
three  orders  of  magnitude  were 
documented  on  the  Vina  Plains  Preserve 
during  the  1980's  and  1990's  (Alexander 
and  Schlising  1997) 

After  its  discovery  in  Butte  County  in 
1890,  Greene's  tuctoria  was  not  seen 
again  for  over  40  years.  During  extensive 
surveys  in  the  late  1930's,  Hoover  (1937, 
1941)  found  the  species  at  sites  in 
Fresno,  Madera,  Merced,  San  Joaquin, 
Stanislaus,  Tehama,  and  Tulare 
counties.  In  fact,  he  described  it  as  the 
most  common  of  all  Orcuttia  species, 
with  which  it  was  classified  at  the  time. 
By  the  end  of  the  1980's,  Greene's 
tuctoria  had  been  reported  frtsm  a  total 
of  36  occurrences  in  the  same  8  counties 
(Stone  et  al.  1988,  CNDDB  2001). 

Three  additional  occurrences  of 
Greene's  tuctoria  have  been  discovered 
during  the  past  decade,  bringing  the 
reported  total  to  39  occurrences  (Oswald 
and  Silveira  1995,  CNDDB  2001). 
However,  19  of  the  historical 
occurrences  apparently  have  been 
extirpated.  The  other  20  occurrences  are 
presumed  to  be  still  in  existence, 
although  6  of  those  have  not  been 
verified  for  more  than  a  decade 
(Alexander  and  Schlising  1997,  CNDDB 
2001). 

Sixty  percent  of  the  extant 
occurrences  of  Greene's  tuctoria  are  in 
the  Vina  Plains  area  of  Tehama  and 
Butte  counties.  Eastern  Merced  County 
has  about  30  percent  of  the  known 
occurrences.  Other  occurrences  are 
located  in  Glenn  (Oswald  and  Silveira 
1995)  and  Shasta  counties  (CTsnDDB 
2001).  Greene's  tuctoria  has  been 
extirpated  from  Fresno,  Madera,  San 
Joaquin,  Stanislaus,  and  Tulare  counties 
(Stone  et  al.  1988,  Skinner  and  Pavlik 
1994,  CNDDB  2001). 

Further  discussion  on  Greene's 
tuctoria's  life  history  and  habitat 
characteristics  can  be  foimd  in  the  final 
rule  to  list  the  species  (62  FR  14338). 


Hairy  Orcutt  Grass 

Hoover  (1941)  described  hairy  Orcutt 
grass  as  (Orcuttia  pilosa)  from 
specimens  he  collected  in  Stanislaus 
County,  "12  miles  east  of  Waterford"  in 
1937.  Hairy  Orcutt  grass  grows  in  tufts 
consisting  of  numerous  stems.  The 
stems  are  decumbent  (laying  on  the 
grpund  with  the  tip  turned  upward)  or 
erect  and  branch  from  only  the  lower 
nodes.  Almost  the  entire  plant  is  pilose 
or  hairy,  giving  it  a  grayish  appearance. 
The  spikelets  near  the  tip  of  the 
inflorescence  are  crowded  together, 
whereas  those  near  the  base  are  more 
widely  spaced. 

Griggs  (1974  cited  in  Stone  et  al. 
1988)  found  that  stratification  followed 
by  temperatures  of  15  to  32°C  (59  to 
90°F)  was  necessary  for  seed 
germination  in  hairy  Orcutt  grass. 
Flowering  period  for  the  plant  is  mid- 
April  through  July.  Seed  production  has 
not  been  studied  extensively  in  hairy 
Orcutt  grass,  but  Griggs  and  Jain  (1983) 
did  note  that  one  individual  produced 
more  than  10,000  seeds.  Although  the 
predominant  pollination  agent  for  all 
Orcutt  grasses  is  wind,  native  bees 
(Halictidae)  have  been  observed  visiting 
the  inflorescence  of  hairy  Orcutt  grass  to 
gather  pollen  (Griggs  1974  cited  in 
Stone  et  al.  1988). 

Like  other  vernal  pool  annuals,  the 
size  of  hairy  Orcutt  grass  populations 
fluctuates  dramatically  from  year  to 
year.  Population  sizes  have  varied  by  as 
much  as  four  orders  of  magnitude  over 
time  (Griggs  1980,  Griggs  and  Jain  1983, 
Alexander  and  Schlising  1997).  In  fact, 
two  populations  that  had  no  visible 
plants  for  three  successive  years 
exceeded  10,000  plants  in  the  fourth 
year  (Griggs  1980,  Griggs  and  Jain  1983). 

Hairy  Orcutt  grass  isknown  from  sites 
in  the  southern  portion  of  the 
Sacramento  Valley  and  the  southern 
Sierra  foothills  (Keeler-Wolf  et  al.  1998). 
The  species  has  been  found  in  Tehama, 
Stanislaus,  Madera,  and  Merced 
counties  (Hoover  1941,  Crampton  1959, 
Reeder  1982,  Stone  et  al.  1988.  CNDDB 
2001).  Hairy  Orcutt  grass  also  was 
collected  in  Glenn  County,  in  1937 
(CNDDB  2001);  the  specimen  has  since 
been  lost  but  may  have  been 
misidentified  as  California  Orcutt  grass 
(Silveira  in  litt.  2000).  During  the  late 
1980's,  Stone  et  al.  (1988)  determined 
that  12  historical  occurrences  had  been 
extirpated  but  they  and  others 
discovered  three  additional  populations 
in  Madera,  Stanislaus,  and  Tehama 
counties.  One  other  occurrence  from 
Madera  County  was  previously 
considered  to  be  hairy  Orcutt  grass  and 
is  listed  as  such  in  the  CNDDB  (2001); 
however,  this  population  since  has  been 
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identified  as  San  Joaquin  Valley  Orcutt 
grass  (Stone  in  litt.  1992). 

Within  the  past  decade,  hairy  Orcutt 
grass  has  been  discovered  in  additional 
areas  in  Glenn,  Madera,  and  Tehama 
counties  (CNDDB  2001).  Hairy  Orcutt 
grass  has  also  been  discovered  in 
another  pool  at  the  Vina  Plains  Preserve 
in  Tehama  County  (Alexander  and 
Schlising  1997).  Of  the  38  element 
occurrences  listed  by  the  CNDDB 
(2001),  not  counting  the  misidentified 
population  of  San  Joaquin  Valley  Orcutt 
grass,  24  natural  occurrences  are 
presumed  to  be  still  in  existence. 
Nineteen  of  those  ocoirrences  have 
been  confirmed  as  existing  within  the 
past  decade  (CNDDB  2001). 

Further  discussion  on  hairy  Orcutt 
grass's  life  history  and  habitat 
characteristics  can  be  found  in  the  final 
rule  to  list  the  species  (62  FR  14338). 

Sacramento  Orcutt  Grass 

Hoover  (1941)  first  described 
Sacramento  Orcutt  grass  [Orcuttia 
viscida)  as  Orcuttia  califomica  var. 
viscida  based  on  the  type  specimen  he 
collected  from  "7  miles  south  of 
Folsom"  in  Sacramento  County.  Reeder 
(1980)  determined  that  the  differences 
in  morphology,  seed  size,  and 
chromosome  niunber  were  sufficient 
grounds  to  elevate  Sacramento  Orcutt 
grass  to  the  species  level  as  Orcuttia 
viscida. 

In  basic  form,  Sacramento  Orcutt 
grass  resembles  other  members  of  the 
tribe  and  genus.  Although  all  members 
of  the  Orcuttieae  produce  exudate, 
Sacramento  Orcutt  grass  is  particularly 
viscid  even  when  yoimg.  The  plants  are 
densely  tufted,  bluish  green,  and 
covered  with  hairs.  The  stems  are  erect 
or  spreading,  3  to  10  cm  (1  to  4  in)  long, 
and  do  not  branch.  The  inflorescence 
occupies  the  upper  one  third  to  one  half 
of  the  stem  and  consists  of  between  5 
and  15  spikelets.  The  spikelets  are 
closely  spaced,  and  although  distichous 
(arranged  in  two  opposing  rows)  are 
oriented  towards  one  side  of  the  stem. 

Sacramento  Orcutt  grass  flowers  in 
May  and  June  (Griggs  1977,  Skiimer  and 
Pavlik  1994,  Cochrane  in  litt.  1995a)  and 
sets  seed  in  June  and  July  (Holland 
1987).  Seeds  likely  do  not  disperse  far 
under  natural  conditions.  In  a  6-year 
period,  an  experimental  population 
spread  at  most  3  m  (10  ft)  from  the  seed 
source,  and  95  percent  of  plants  were 
within  30  cm  (12  in)  of  the  source 
(Holland  in  litt.  1986).  A  demographic 
study  conducted  from  1974  to  1978 
(Griggs  1980,  Griggs  and  Jain  1983) 
indicated  that  Sacramento  Orcutt  grass 
produced  an  average  of  500  seeds  per 
plant.  At  one  site  in  1978,  88  percent  of 
plants  survived  to  maturity.  The  size  of 


the  seed  bank  stored  in  the  soil  was 
approximately  44  times  as  great  as  the 
population  of  growing  plants  (Griggs 
1980,  Griggs  and  Jain  1983).  The 
niunber  of  plants  varies  with  rainfall. 
Large  numbers  of  plants  grow  only  in 
years  when  seasonal  rainfall  exceeds  40 
cm  (16  in),  particularly  when  heavy 
rains  begin  in  November  and  continue 
through  the  end  of  April  (Holland  1987). 
This  species  is  less  likely  to  germinate 
in  years  of  below  normal  precipitation 
than  are  other  members  of  the  tribe 
(Griggs  1980,  Griggs  and  Jain  1983). 

Sacramento  Orcutt  grass  is  endemic  to 
the  southeastern  Sacramento  Valley 
(Keeler-Wolf  et  al.  1998)  and  always  has 
been  restricted  to  Sacramento  County. 
The  earliest  collection  was  from  1936 
near  Phoenix  Field.  Three  other 
occurrences  documented  in  1941  and 
1958  extended  the  range  north  to 
Orangevale  and  south  to  near 
Sloughhouse.  Sacramento  Orcutt  grass 
was  introduced  to  Phoenix  Park,  in 
Sacramento  County,  in  1978.  Three 
additional  natiual  occiurences  were 
discovered  in  the  late  1980's,  including 
one  in  extreme  southeastern  Sacramento 
County  near  State  Highway  104.  Thus, 
by  1990  this  species  was  known  from  a 
total  of  seven  natiual  occurrences  and 
one  introduction  (Stone  et  al.  1988, 
CNDDB  2001). 

Within  the  past  decade,  Sacramento 
Orcutt  grass  has  been  discovered  at  one 
new  site  in  Sacramento  County,  within 
the  previously  known  range.  However, 
one  entire  occurrence  and  a  portion  of 
another  have  been  extirpated.  Thus, 
eight  of  the  nine  occiurences  are  still  in 
existence.  Five  occurrences,  comprising 
more  than  70  percent  of  the  occupied 
habitat,  are  concentrated  into  a  single 
small  area  east  of  Mather  Field.  Two 
other  occiurences  are  adjacent  to  each 
other-Phoenix  Field  Ecological  Reserve 
and  the  introduced  population  at 
Phoenix  Park.  The  eighth  existing 
occurrence  is  near  Rancho  Seco  Lake 
(Stone  et  al.  1988,  Cochrane  in  litt. 
1995a,  CNDDB  2001). 

Fiuther  discussion  on  Sacramento 
Orcutt  grass  life  history  and  habitat 
characteristics  can  be  found  in  the  final 
rule  to  list  the  species  (62  FR  14338). 

San  Joaquin  Valley  Orcutt  Grass 

Hoover  (1936b)  described  San  Joaquin 
Valley  Orcutt  grass  {Orcuttia  inaequalis) 
based  on  a  collection  from  "Montpellier 
[sic),  Stanislaus  County."  Hoover  (1941) 
subsequenUy  reduced  this  taxon  to  a 
variety  of  Orcuttia  califomica,  using  the 
combination  Oiruftia  califomica  var. 
inaequalis.  Based  on  differences  in 
morphology,  seed  size,  and  chromosome 
number,  Reeder  (1980)  restored  the 
taxon  to  species  status. 


Matiu«  plants  of  San  Joaquin  Valley 
Orcutt  grass  grow  in  tufts  of  several 
erect  stems.  The  plant  is  grayish-green 
due  to  the  long  hairs  on  the  stem  and 
leaves  and  produces  exudate.  Orcuttia 
plants  grow  underwater  for  3  months  or 
more  and  have  evolved  specific 
adaptations  for  aquatic  growth  (Keeley 
1998a). 

The  earliest  collection  of  San  Joaquin 
Valley  Orcutt  grass  was  made  in  1927 
frtjm  the  Fresno-Madera  County  border 
near  Lanes  Bridge  (CNDDB  2001). 
Hoover  (1941)  mentioned  collections 
irova  eight  sites  in  Fresno,  Madera, 
Merced,  Stanislaus,  and  Tulare 
coimties.  A  total  of  20  occurrences  had 
been  reported  by  the  mid  1970's,  all  in 
the  same  five  counties  (Crampton  1959, 
CNDDB  2001),  but  none  remained  as  of 
the  late  1970's  (Griggs  1980,  Griggs  and 
Jain  1983).  However,  since  that  time  San 
Joaquin  Valley  Orcutt  grass  has  been 
discovered  in  Merced,  Madera,  and 
Fresno  counties,  and  recently  additional 
occiurences  of  San  Joaquin  Valley 
Orcutt  grass  have  been  found,  including 
sites  in  Tulare  Coimty.  Of  the  47 
occurrences  of  San  Joaquin  Valley 
Orcutt  grass  reported  in  CNDDB  (2001), 
27  are  presumed  to  be  still  in  existence; 
1 7  are  certainly  extirpated  and  3  others 
are  possibly  extirpated  because  the 
habitat  has  been  modified  (CNDDB 
2001).  However,  only  12  of  the 
occurrences  presumed  still  in  existence 
have  been  revisited  within  the  past 
decade,  so  even  the  most  recent 
information  is  outdated.  This  species 
has  been  completely  extirpated  itom 
Stanislaus  Coimty  but  remains  in 
Fresno,  Madera,  Merced,  and  Tulare 
counties  (Stone  et  al.  1988,  Skinner  and 
Pavlik  1994,  CNDDB  2001). 

Further  discussion  on  San  Joaquin 
Valley  Orcutt  grass's  life  history  and 
habitat  characteristics  can  be  found  in 
the  final  rule  to  list  the  species  (62  FR 
14338). 

Slender  Orcutt  Grass 

Slender  Orcutt  grass  [Orcuttia  tenuis)  ^ 
was  first  named  by  Hitchcock  (1934). 
The  type  specimen  of  slender  Orcutt 
grass  was  collected  in  Goose  Valley, 
Shasta  County,  in  1912.  Slender  Orcutt 
grass  grows  as  single  stems  or  in  smalt 
tufts  consisting  of  a  few  stems.  The 
plants  are  sparsely  hairy  and  branch 
only  from  the  upper  half  of  the  stem. 
Although  the  stems  typically  are  erect, 
they  may  become  decumbent  if  many 
branches  form  near  the  stem  tip  (Reeder 
1982).  The  inflorescence  comprises 
more  than  half  of  the  plant's  height,  and 
the  spikelets  are  more  or  less  evenly 
spaced  throughout  the  inflorescence. 

Optimal  germination  of  slender  Orcutt 
grass  is  achieved  through  stratification 
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followed  by  warm  days  and  mild  nights 
(Griggs  1974  in  Stone  et  al.  1988).  Peak 
flowering  of  this  species  typically 
occurs  in  May  in  the  Centi^  Valley 
(Griggs  1981,  Reeder  1982)  but  not  until 
June  or  July  on  the  Modoc  Plateau 
(Schoolcraft  in  Utt.  2000).  Unlike  hairy 
Orcutt  grass  and  Greene's  tuctoria. 
slender  Orcutt  grass  is  not  likely  to  die 
when  pools  are  flooded  by  late  spring  or 
summer  rains  (Griggs  1980,  Griggs  and 
Jain  1983).  Conversely,  drought  has 
been  known  to  cause  100  percent 
mortality  (Griggs  1980,  Griggs  and  Jain 
1983). 

Similar  to  other  vernal  pool  annuals, 
slender  Orcutt  grass  populations  can 
vary  greatiy  in  size  from  year  to  year. 
Fluctuations  of  up  to  four  orders  of 
magnitude  have  been  documented  in 
Lake  and  Shasta  counties  (Griggs  1980, 
Griggs  and  Jain  1983).  At  the  Vina 
Plains  Preserve,  the  single  population 
ranged  in  size  from  1.000  to  147,700 
individuals  during  the  five  times  it  was 
reported  over  a  13  year  period  (Stone  et 
al.  1988,  Alexander  and  Schlising  1997). 
However,  slender  Orcutt  grass 
populations  do  not  always  fluctuate  in 
size.  Among  five  populations  of  slender 
Orcutt  grass  that  Griggs  tracked  from 
1973  to  1979.  two  in  the  Dales  area 
remained  at  the  same  order  of 
magnitude  for  the  entire  period.  None  of 
the  other  five  species  of  Orcuttieae 
included  in  the  study  remained  stable 
for  the  full  7  years  (Griggs  1980,  Griggs 
and  Jain  1983). 

By  the  mid  1980s,  slender  Orcutt 
grass  was  known  frtim  only  18  localities 
in  Lake,  Sacramento,  Shasta,  and 
Tehama  counties  (Reeder  1982,  Stone  et 
al.  1988).  During  the  late  1980s,  Stone 
et  al.  (1988)  and  otiiers  (CNDDB  2001) 
discovered  34  additional  occurrences  of 
slender  Orcutt  grass.  Slender  Orcutt 
grass  was  found  primarily  in  Tehama 
County,  in  the  vicinity  of  Dales  and  on 
the  Vina  Plains.  The  species  was  also 
found  in  the  Stillwater  and  Millville 
Plains  of  Shasta  Coimty,  and  at 
additional  sites  in  Shasta,  Siskiyou, 
Lake,  and  Sacramento  counties  (Griggs 
and  Jain  1983,  Stone  et  al.  1988,  CNDDB 
2001).  During  the  past  decade,  27  new 
occurrences  of  slender  Orcutt  grass  have 
been  reported.  In  addition  to  the 
counties  where  it  was  reported 
historically,  slender  Orcutt  grass  is  now 
known  from  Lassen  and  Plumas 
counties.  The  extirpated  occurrences  of 
slender  Orcutt  grass  were  near  Reading 
Airport  and  Stillwater  Plains  in  Shasta 
County  and  additional  possibly 
extirpated  occurrences  were  near  Goose 
Valley  and  Battle  Creek  in  Tehama  and 
Shasta  counties. 

Further  discussion  on  slender  Orcutt 
grass's  life  history  and  habitat 


characteristics  can  be  found  in  the  final 
rule  to  list  the  species  (62  FR  14338). 

Solano  Grass 

Solano  grass  [Tuctoria  mucronata) 
was  originally  described  under  the 
name  Orcuttia  mucronata  based  on 
specimens  collected  "12  miles  due 
south  of  Dixon,  Solano  County" 
(Crampton  1959,  p.  108).  Reeder  (1982) 
transferred  this  species  to  a  new  genus, 
Tuctoria,  resulting  in  the  currentiy 
accepted  name  Tuctoria  mucronata. 

Solano  grass  is  grayish-green,  pilose, 
and  sticky.  The  tufted  stems  are 
decumbent  and  do  not  branch.  The  long 
leaves  are  rolled  inward  and  have 
pointed  tips.  The  base  of  the 
inflorescence  is  partially  hidden  by  the 
uppermost  leaves.  As  is  characteristic  of 
the  genus,  the  spikelets  are  arranged  in 
a  spiral;  the  spikelets  in  the 
inflorescence  of  Solano  grass  are 
crowded  together. 

Solano  grass  typically  flowers  in  June 
and  sets  seed  during  July  (Holland 
1987).  The  demography  of  Solano  grass 
has  not  been  investigated  in  detail. 
Annual  estimates  or  counts  at  Olcott 
Lake  (Holland  1987.  CNDDB  2001} 
indicated  that  population  sizes  for  this 
species  fluctuate  dramatically  from  year 
to  year,  as  do  other  members  of  the 
Orcuttieae.  Solano  grass  was  not 
observed  at  Olcott  Lake  from  1976 
through  1980,  then  reappeared  in  1981 
(Holland  1987).  indicating  that  viable 
seeds  can  persist  in  the  soil  for  a 
minimum  of  5  years.  Apparently  both 
drought  years  and  years  of  excessively 
high  rainfall  are  unfrivorable  for  Solano 
grass;  the  largest  populations  were 
observed  after  seasons  of  45  to  60  cm 
(17.7  to  23.6  in)  of  precipitation 
(Holland  1987). 

Prior  to  1985,  Solano  grass  was 
known  only  from  Olcott  Lake  in  Solano 
County,  which  is  believed  to  be  the  type 
locality  (Crampton  1959,  CNDDB  2001). 
A  second  occurrence  was  discovered  in 
1985  approximately  4  km  (2.S  mi) 
southwest  of  Olcott  Lake  (CNDDB  2001). 
Solano  grass  is  presumed  to  remain  at 
the  type  locality,  although  only  four 
individual  plants  have  been  found 
within  the  last  decade,  all  in  1993 
(CNDDB  2001).  The  other  Solano 
County  site  is  still  in  existence.  A  third 
occurrence,  comprising  the  largest 
population  known,  was  discovered  in 
1993  on  a  Department  of  Defense  (DOD) 
communications  facility  in  Yolo  County 
(CNDDB  2001). 

Further  discussion  on  Solano  grass's 
life  history  and  habitat  characteristics 
can  be  found  in  the  Delta  Green  Ground 
Beetle  and  Solano  Grass  Recovery  Plan 
(Service  1985c). 


The  vernal  pool  plants  are  threatened 
by  habitat  loss  and  degradation  due  to 
urbanization,  agricultural  land 
conversion,  off  road  vehicle  use,  flood 
control  projects,  highway  projects, 
altered  hydrology,  landfill  projects,  and 
competition  bom  weedy  nonnative 
plants.  The  habitat  of  these  species  has 
been  reduced  and  fragmented 
throughout  their  respective  ranges  as 
vernal  pools  continue  to  be  eliminated. 
Further  discussion  on  threats  to  the 
vernal  pool  plants  can  be  found  in  the 
final  rules  to  list  these  species  (62  FR 
34029,  62  FR  14338,  57  FR  24192,  43  FR 
44810)  and  in  the  criteria  section  of  this 
proposed  rule. 

Previous  Federal  Action  (Vernal  Poid 
Crustaceans) 

Ms.  Roxanne  Bittman  petitioned  us  to 
list  Conservancy  fairy  shrimp,  longhom 
fairy  shrimp,  vernal  pool  fairy  shrimp, 
and  California  linderiella  [Linderiella 
occidentalis]  as  endangered  species  on 
November  19, 1990.  Ms.  Dee  Wameycia 
petitioned  us  to  list  vernal  pool  tadpole 
shrimp  as  an  endangered  species  on 
April  28, 1991.  On  May  8, 1992,  we 
published  a  proposed  rule  in  the 
Federal  RegMer  (57  FR  19856)  to  list 
the  four  fairy  shrimp  and  vernal  pool 
tadpole  shrimp  as  endangered.  On 
September  19, 1994,  we  published  a 
final  rule  in  the  Federal  Register  (59  FR 
48136)  determining  endangered  status 
for  Conservancy  fairy  shrimp,  longhom 
fairy  shrimp  and  vernal  pool  tadpole 
shrimp  and  threatened  status  for  vernal 
pool  fairy  shrimp.  We  withdrew  the 
California  linderiella  as  a  species 
proposed  for  listing  based  on  additional 
information  received  during  the  public 
review  and  comment  period  indicating 
that  during  the  review  period  this 
species  was  more  abundant  than 
previously  known. 

On  April  17, 1995,  the  Building 
Industry  Association  of  Superior 
California  (BIAC)  and  Marvin  L.Oates 
(Plaintiffs)  filed  a  lawsuit  in  Federal 
District  Court  for  the  District  of 
Columbia  against  Bruce  Babbit 
(Secretary,  Department  of  the  Interior)  et 
al.  (Defendants)  and  Environmental 
Defense  Center  and  Butte 
Environmental  Council  (Defendent- 
Intervenors)  arguing  that  the  listing  of 
four  vernal  pool  crustaceans 
(Conservancy  &iry  shrimp,  longhom 
foiry  shrimp,  vernal  pool  fairy  shrimp, 
and  vernal  pool  tadpole  shrimp) 
violated  the  Act,  the  Administrative 
Procedures  Act.  the  Fifth  Amendment, 
the  Tenth  Amendment,  and  the 
Commerce  Clause  of  the  United  States 
Constitution  [Building  Industry 
Association  of  Superior  California,  etal. 
v.  Babbit  et  al..  CIV  95-0726  PLF).  On 


59896 


Federal  Register /Vol,  67,  No.  185 /Tuesday,  September  24,  2002 /Proposed  Rules 


July  25, 1997,  the  district  court  granted 
the  defendant's  motion  for  summary 
judgement  on  all  aspects  except  the 
decision  not  to  designate  critical  habitat. 
The  plaintiffs  later  amended  their 
complaint  to  drop  the  claim  relating  to 
the  designation  of  critical  habitat  and 
the  district  court  vacated  its  ruling 
regarding  this  matter.  On  April  12,  2000, 
the  Butte  Environmental  Council  filed 
suit,  alleging  that  our  failure  to  establish 
critical  habitat  for  the  four  vernal  pool 
crustaceans  violated  the  Endangered 
Species  Act  and  the  Administrative 
Procedures  Act  (Butte  Environmental 
CouncU  V.  White  CIV  S-00-797  WES 
GGH).  On  February  9.  2001,  the  U.S. 
District  Court  for  the  Eastern  District  of 
Cahfomia  granted  the  plaintiff's  motion 
for  summary  judgement  and  required 
the  defendants,  to  the  maximiun  extent 
prudent  and  determinable,  to  designate 
critical  habitat  for  the  four  vernal  pool 
crustaceans  within  six  months. 

On  July  23,  2001,  the  district  court 
approved  a  settlement  agreement 
between  the  parties  which  extended  the 
deadline  for  designation  of  critical 
habitat  to  August  15,  2002.  As  a 
condition  of  die  setUement,  we  agreed 
to  also  designate  critical  habitat,  to  the 
maximiun  extent  prudent  and 
determinable,  for  the  eleven  vernal  pool 
plants  addressed  in  this  proposed  rule 
by  the  same  date. 

Previous  Federal  Action  (Vernal  Pool 
Plants) 

Section  12  of  the  Act  directed  the 
Secretary  of  the  Smithsonian  Institution 
to  prepare  a  report  on  plant  species 
which  were  or  might  become 
endangered  or  threatened.  The  resulting 
report,  dated  January  9, 1975,  reviewed 
the  status  of  3,100  vascular  plants.  The 
report  categorized  as  endangered  six  of 
the  eleven  vernal  pool  plants  under 
consideration  here,  and  categorized  two 
others  as  threatened.  The  six  plants 
considered  endangered  were  hairy 
Orcutt  grass,  Sacramento  Orcutt  grass, 
slender  Orcutt  grass,  Colusa  grass,  San 
Joaquin  Valley  Orcutt  grass,  and 
succulent  owl's  clover.  The  two 
threatened  plants  were  Contra  Costa 
goldfields  and  Hoover's  spurge.  On  July 
1, 1975,  the  Director  of  the  Department 
of  the  Interior  published  a  notice  (40  FR 
27823)  accepting  the  Smithsonian 
Institution's  report  as  a  listing  petition 
within  the  context  of  section  4(c)(2)  of 
the  Act  (petition  provisions  are  now 
found  in  section  4(b)(3)),  and  of  his 
intention  to  review  the  status  of  the 
plants  covered  by  the  report.  On  June 
16, 1976,  based  on  both  the  Smithsonian 
report  and  on  public  comments  and  data 
pertaining  to  it,  we  published  a 
proposed  rule  (41  FR  24523)  to 


determine  approximately  1,700  vascular 
plants  as  endangered  pursuant  to 
section  4  of  the  Act.  The  1.700  plants 
included  all  eleven  vernal  pool  plants 
considered  here. 

We  published  a  final  rule  to  list 
Solano  grass  (along  with  foiu-  other 
plants)  as  endangered  on  September  28, 
1978  (43  FR  44810).  A  recovery  plan  for 
Solano  grass  and  the  delta  green  ground 
beetle  [Elaphrus  viridis)  was 
subsequently  approved  on  September 
11, 1985  (Service  1985c).  We  failed  to 
complete  final  listing  rules  for  the  other 
ten  vernal  pool  plants  within  three  years 
of  the  proposed  listing,  however, 
despite  amendments  to  the  Act  in  1978 
requiring  us  to  withdraw  proposed  rules 
which  were  more  than  two  years  old 
(with  a  one-year  grace  period). 
Accordingly,  on  December  10, 1979,  we 
withdrew  the  proposal  to  list  the  ten 
remaining  vernal  pool  plants  (44  FR 
70796). 

We  established  the  remaining  vernal 
pool  plants  as  category  1  candidate 
species  in  a  Notice  of  Review  (NOR)  for 
plants  published  December  15, 1980  (45 
FR  82480).  Category  1  candidates  were 
those  species  for  which  data  in  our 
possession  was  sufficient  to  support 
proposals  to  list.  In  a  subsequent  NOR 
published  November  28, 1983  (48  FR 
53640),  we  downgraded  the  status  of 
Contra  Costa  goldfields,  slender  Orcutt 
grass  and  Colusa  grass  to  category  2. 
Category  2  candidates  were  defined  as 
species  for  which  data  in  our  possession 
indicated  listing  was  possibly 
appropriate,  but  for  which  we  lacked 
substantial  data  on  biological 
vulnerability  and  threats  to  support 
listing  proposals.  Another  NOR  on 
September  27, 1985,  left  the  status  of  the 
remaining  vernal  pool  plants  unchanged 
(50  FR  39526). 

On  February  2, 1988,  we  received  a 
petition  from  the  California  Native  Plant 
Society  (CNPS)  to  emergency  list  Butte 
County  meadowfoam  as  endangered.  We 
published  a  90-day  administrative 
finding  that  the  requested  action  might 
be  warranted  on  December  30, 1988  (53 
FR  53030).  On  February  15, 1991,  we 
published  a  proposal  to  list  Butte 
County  meadowfoam  as  an  endangered 
species  (56  FR  6345),  and  on  June  8, 
1992,  we  published  a  final 
determination  that  Butte  County 
meadowfoam  was  endangered  (57  FR 
24192). 

On  February  22, 1990,  we  published 
a  new  NOR  which  re-established  Colusa 
grass  and  Contra  Costa  goldfields  as 
category  1  candidate  species  (55  FR 
6184).  In  1991  and  1992,  we  received 
additional  information  regarding  threats 
to  succulent  owl's-clover,  and  so 
returned  this  species  to  category  1  status 


on  August  5, 1993  (58  FR  41700),  in  the 
same  notice  proposing  to  list  succident 
owl's  clover  and  seven  other  vernal  pool 
plants  under  the  Act. 

On  August  5, 1993,  we  published  a 
proposal  to  list  San  Joaquin  Valley 
Orcutt  grass,  hairy  Orcutt  grass, 
Sacramento  Orcutt  grass,  and  Greene's 
tuctoria  as  endangered;  and  to  list 
succulent  owl's-clover,  Hoover's  spurge, 
Colusa  grass,  and  slender  Orcutt  grass  as 
threatened  was  published  on  August  5, 
1993  (58  FR  41700).  This  proposal  was 
primarily  based  on  information 
supplied  by  reports  to  the  CNDDB,  the 
Status  Sxuvey  of  the  Grass  Tribe 
Orcuttieae  and  Hoover's  Spurge  in  the 
Central  Valley  of  California  (Stone  et  al. 
1988),  and  observations  by  nimieroiis 
botanists.  Prior  to  publishing  the  final 
rule  on  these  eight  plants,  we  published 
another  NOR  on  September  30, 1993  (58 
FR  51144),  indicating  that  the  current 
status  of  the  vernal  pool  plants  as 
category  1  candidates  remained 
unchanged.  We  subsequently  published 
a  proposal  to  list  Contra  Costa  goldfields 
as  endangered  on  December  19, 1994 
(59  FR  65311).  Then  on  March  26. 1997, 
we  published  the  final  rule  (62  FR 
14338)  for  the  eight  plants  proposed  for 
listing  in  1993.  "Hie  final  ride  listed  San 
Joaquin  Valley  Orcutt  grass  as 
threatened,  rather  than  endangered  as 
had  originally  been  proposed,  because 
we  deterinined  the  threats  to  its 
existence  to  be  smaller  and  less 
immediate  than  had  previously  been 
thought.  All  seven  otiier  plants  were 
listed  as  proposed,  resulting  in  a  listing 
of  hairy  Orcutt  grass,  Sacramento  Orcutt 
grass  and  Greene's  tuctoria  as 
endangered;  and  San  Joaquin  Valley 
Orcutt  grass,  succulent  owl's  clover, 
Hoover's  spurge,  Colusa  grass  and 
slender  Orcutt  grass  as  threatened.  Later 
that  same  year  (June  18, 1997)  we 
published  the  final  rule  to  list  Contra 
Costa  goldfields,  the  last  of  the  vernal 
pool  plants  considered  here,  as 
endangered  (62  FR  34029). 

We  did  not  identify  critical  habitat  in 
the  final  listing  rules  for  any  of  the 
vernal  pool  plants  or  crustaceans 
considered  here  because  we  determined 
that  the  threats  of  increased  vandalism 
and  collection  of  listed  species  in  the 
areas  thus  identified  would  make  it 
imprudent  to  do  so.  Based  on  the 
interpretation  of  section  4  of  the  Act  in 
a  number  of  judicial  decisions  issued 
after  the  not  prudent  findings  for  these 
species  were  made,  however,  we  have 
reconsidered  those  determinations  and 
now  consider  the  designation  of  critical 
habitat  for  the  fifteen  vernal  pool 
species  to  be  prudent.  We  are  therefore 
proposing  to  designate  critical  habitat 
here,  for  the  four  vernal  pool 
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crustaceans  and  eleven  vernal  pool 
plants  covered  by  the  July  23,  2001, 
■court  approved  settlement  agreement  in 
that  case. 

On  August  14,  2002,  we  filed  a 
motion  in  Butte  Environmental  Council 
seeking  to  modify  the  deadline  of 
August  15,  2002,  for  issuance  of  final 
critical  habitat  determinations.  We  were 
unable  to  meet  that  deadline,  and  have 
asked  the  court  to  approve  a  new 
deadline  of  September  30,  2003. 

Critical  Habitat 

Critical  habitat  is  defined  in  section 
3(5)(A)  of  the  Act  as:  (i)  The  specific 
areas  within  the  geographic  area 
occupied  by  a  species  at  the  time  it  is 
listed  in  accordance  with  the  Act,  on 
which  are  foimd  those  physical  or 
biological  features  (I)  essential  to  the 
conservation  of  the  species  and  (II)  that 
may  require  special  management 
considerations  or  protection;  and  (ii) 
specific  areas  outside  the  geographic 
area  occupied  by  a  species  at  the  time 
it  is  listed,  upon  a  determination  that 
such  areas  are  essential  for  the 
conservation  of  the  species. 
"Conservation"  means  the  use  of  all 
methods  and  procediu-es  that  are 
necessary  to  bring  an  endangered  or 
threatened  species  to  the  point  at  which 
listing  uinder  the  Act  is  no  longer 
necessary. 

Critical  habitat  receives  protection 
imder  section  7  of  the  Act  through  the 
prohibition  against  destruction  or 
adverse  modification  of  critical  habitat 
with  regard  to  actions  carried  out, 
funded,  permitted,  or  authorized  by  a 
Federal  agency.  Section  7  also  requires 
conferences  on  Federal  actions  that  are 
likely  to  result  in  the  destruction  or 
adverse  modification  of  proposed 
critical  habitat.  Aside  ft-om  the  added 
protection  that  may  be  provided  under 
section  7,  the  Act  does  not  provide  other 
forms  of  protection  to  lands  designated 
as  critical  habitat.  Because  consultation 
under  section  7  of  the  Act  does  not 
apply  to  activities  on  private  or  other 
non-Federal  lands  that  do  not  involve  a 
Federal  nexus,  critical  habitat 
designation  would  not  afford  any 
additional  regulatory  protections  under 
the  Act. 

Critical  habitat  also  provides  non- 
regulatory  benefits  to  the  species  by 
informing  the  public  and  private  sectors 
of  areas  that  are  important  for  species 
recovery  and  where  conservation 
actions  would  be  most  effective. 
Designation  of  critical  habitat  can  help 
focus  conservation  activities  for  a  listed 
species  by  identifying  areas  that  contain 
the  physical  and  biological  features 
essential  for  the  conservation  of  that 
species,  and  can  alert  the  public  as  well 


as  land-managing  agencies  to  the 
importance  of  those  areas.  Critical 
habitat  also  identifies  areas  that  may 
require  special  management 
considerations  or  protection,  and  may 
help  provide  protection  to  areas  where 
significant  threats  to  the  species  have 
been  identified,  by  helping  people  avoid 
causing  accidental  damage  to  such 
areas. 

In  order  to  be  included  in  a  critical 
habitat  designation,  the  habitat  must 
first  be  "essential  to  the  conservation  of 
the  species."  Critical  habitat 
designations  identify,  to  the  extent 
known  smd  using  the  best  scientific  and 
commercial  data  available,  habitat  areas 
that  provide  at  least  one  of  the  physical 
or  biological  features  essential  to  the 
conservation  of  the  species  (primary 
constituent  elements,  as  defined  at  50 
CFR  424.12(b)).  Section  3(5)(C)  of  the 
Act  states  that  not  all  areas  that  can  be 
occupied  by  a  species  should  be 
designated  as  critical  habitat  unless  the 
Secretary  determines  that  all  such  areas 
are  essential  to  the  conservation  of  the 
species.  Our  regulations  (50  CFR 
424.12(e))  also  state  that,  "The  Secretary 
shall  designate  as  critical  habitat  areas 
outside  the  geographic  area  presently 
occupied  by  the  species  only  when  a 
designation  limited  to  its  present  range 
would  be  inadequate  to  ensure  the 
conservation  of  the  species." 

Section  4(b)(2)  of  the  Act  requires  that 
we  take  into  consideration  the  economic 
impact,  and  any  other  relevant  impact, 
of  specifying  any  particular  area  as 
critical  habitat.  We  may  exclude  areas 
fi-om  critical  habitat  designation  when 
the  benefits  of  exclusion  outweigh  the 
benefits  of  including  the  areas  within 
critical  habitat,  provided  the  exclusion 
will  not  result  in  extinction  of  the 
species. 

Our  Policy  on  Information  Standards 
Under  the  Endangered  Species  Act. 
published  on  July  1,  1994  (59  FR 
34271),  provides  criteria,  establishes 
procedures,  and  provides  guidance  to 
ensure  that  our  decisions  represent  the 
best  scientific  and  commercial  data 
available.  It  requires  that  our  biologists, 
to  the  extent  consistent  with  the  Act  and 
with  the  use  of  the  best  scientific  and 
commercial  data  available,  use  primary 
and  original  sources  of  information  as 
the  basis  for  recommendations  to 
designate  critical  habitat.  When 
determining  which  areas  are  critical 
habitat,  a  primary  source  of  information 
should  be  the  listing  rule  for  the  species. 
Additional  information  may  be  obtained 
from  a  recovery  plan,  articles  in  peer- 
reviewed  journals,  conservation  plans 
developed  by  States  and  surveys  and 
studies,  and  biological  assessments  or 
other  unpublished  materials. 


Section  4  of  the  Act  requires  that  we 
designate  critical  habitat  based  on  what 
we  Imow  at  the  time  of  designation. 
Habitat  is  often  dynamic,  and  species 
may  move  from  one  area  to  another  over 
time.  Furthermore,  we  recognize  that 
designation  of  critical  habitat  may  not 
include  all  of  the  habitat  areas  that  may 
eventually  be  determined  to  be 
necessary  for  the  recovery  of  the 
species.  For  these  reasons,  critical 
habitat  designations  do  not  signal  that 
habitat  outside  the  designation  is 
unimportant  or  may  not  be  required  for 
recovery.  Areas  outside  the  critical 
habitat  designation  will  continue  to  be 
subject  to  conservation  actions  that  may 
be  implemented  under  section  7(a)(1)  of 
the  Act  and  to  the  regulatory  protections 
afforded  by  the  section  7(a)(2)  jeopardy 
standard  and  the  section  9  prohibitions, 
as  determined  on  the  basis  of  the  best 
available  information  at  the  time  of  the 
action.  Federally  funded  or  assisted 
projects  affecting  listed  species  outside 
their  designated  critical  habitat  areas 
may  still  result  in  jeopardy  findings. 
Similarly,  critical  habitat  designations 
made  on  the  basis  of  the  best  available 
information  at  the  time  of  designation 
will  not  control  the  direction  and 
substance  of  futiu«  recovery  plans, 
HCPs,  or  other  species  conservation 
planning  efforts  if  new  information 
available  to  these  planning  efforts  calls 
for  a  different  outcome. 

The  action  of  designating  critical 
habitat  does  not  automatically  lead  to 
recovery  of  a  listed  species,  but  it  may 
contribute  to  species  recovery.  Critical 
habitat  units  are  not  target  preserve 
areas:  designation  does  not  target  and 
establish  specific  preserves  and  their 
boundaries.  Critical  habitat  is 
designated  to  make  Federal  agencies 
aware  that  these  areas  are  critical  to  the 
species.  Although  the  designation  of 
critical  habitat  can  identify  areas  where 
a  variety  of  conservation  strategies  may 
be  developed  to  ensure  the  survival  and 
recovery  of  target  species,  the 
development  of  these  strategies  are  most 
appropriately  taken  through  local 
planning  efforts,  such  as  the 
development  of  HCPs.  The  action  of 
designating  critical  habitat  does  not 
result  in  the  creation  of  management 
plans,  establish  numerical  population 
goals,  and/or  prescribe  specific 
management  actions,  whether  inside  or 
outside  of  such  designated  critical ' 
habitat.  Specific  management 
recommendations  for  areas  designated 
as  critical  habitat  are  most  appropriately 
addressed  in  recovery,  conservation, 
and  management  plans,  and  through 
consultations  and  permits  under  section 
7  and  section  10  of  the  Act. 
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Pnidency  Redetermination    — 

Section  4(a)(3)  of  the  Act,  as 
amended,  and  implementing  regulations 
(50  CFR  424.12)  require  that,  to  the 
maximum  extent  prudent  and 
determinable,  we  designate  critical 
habitat  at  the  time  the  species  is 
determined  to  be  endangered  or 
threatened.  At  the  time  of  the  final 
hsting  determination  (62  FR  34029.  62 
FR  14338,  59  FR  48136,  57  FR  24192), 
we  found  that  designation  of  critical 
habitat  was  not  prudent  for  the  vernal 
pool  crustaceans  and  plants  (excluding 
Solano  grass).  At  the  time  of  final  listing 
of  Solano  grass  (43  FR  44810),  we  did 
not  make  any  determination  about 
whether  or  not  designation  of  critical 
habitat  was  prudent.  Our  regulations  (50 
CFR  424.12(a)(1))  state  that  designation 
of  critical  habitat  is  not  prudent  when 
one  or  both  of  the  following  situations 
exist — (1)  The  species  is  threatened  by 
taking  or  other  human  activity,  and 
identification  of  critical  habitat  can  be 
expected  to  increase  the  degree  of  such 
threat  to  the  species,  or  (2)  such 
designation  of  critical  habitat  would  not 
be  beneficial  to  the  species.  In  our  final 
listing  rules  for  the  vernal  pool 
crustaceans  and  plants  (excluding 
Solano  grass),  we  believed  that 
publication  of  precise  maps  and 
descriptions  of  critical  habitat  for  the 
vernal  pool  crustaceans  and  plants 
could  make  these  species  more 
vulnerable  to  incidents  of  vandalism  or 
other  human  activities  such  as  discing, 
grading,  or  filling  (62  FR  34029,  62  FR 
14338,  59  FR  48136,  57  FR  24192).  hi 
addition,  we  determined  that 
publication  of  precise  maps  and 
descriptions  of  critical  habitat  for  the 
vernal  pool  plants  would  increase  the 
vulnerability  of  these  species  to 
incidents  of  collection  (62  FR  34029.  62 
FR  14338,  57  FR  24192).  Therefore,  we 
determined  that  the  designation  of 
critical  habitat  would  increase  the 
degree  of  threat  to  the  vernal  pool 
crustaceans  and  plants.  We  also 
determined  that  designation  of  critical 
habitat  was  not  beneficial  for  the  vernal 
pool  plant  species  (excluding  Solano 
grass)  because  many  populations  of 
these  species  were  found  on  private 
lands  (62  FR  34029,  62  FR  14338,  57  FR 
24192).  For  Butte  County  meadowfoam 
and  Contra  Costa  goldfields,  we 
believed  that  Federal  involvement  in  the 
areas  where  these  plant  species 
occurred  could  be  identified  without 
designation  of  critical  habitat  (62  FR 
34029.  57  FR  24192).  For  eight  of  the 
vernal  pool  plant  species  (succulent 
owl's-dover,  Hoover's  spurge,  Colusa 
grass,  San  Joaquin  Valley  Orcutt  grass, 
hairy  Orcutt  grass,  slender  Orcutt  grass. 


Sacramento  Orcutt  grass,  and  Greene's 
tuctoria),  we  believed  that  Federal 
agencies  were  aware  of  the^pecies" 
presence  and  were  already  addressing 
conservation  efforts  where  the  species 
were  found  on  Federal  lands  (62  FR 
14338). 

In  1995,  the  CDFG  received  a  grant 
firom  the  U.S.  Environmental  Protection 
Agency  (EPA)  to  map  vernal  pools  iir 
particular  areas  for  conservation 
purposes  (Vendlinski  2000).  As  a  resuU 
of  this  effort,  the  CDFG  published  a 
report  which  delineated  1 7  vernal  pool 
regions  throughout  California  (Keeler- 
Wolf  et  al.  1998).  In  1997,  Robert 
Holland's  original  1973-1974  map  of 
vernal  pools  in  the  Central  Valley  was 
updated  and  the  results  were 
documented  Holland  (1998).  In  1998, 
we  published  the  Recovery  Plan  for 
Vernal  Pools  of  Southern  California 
(Service  1998)  which  outlined  recovery 
strategies  for  seven  vernal  pool  species 
(two  vernal  pool  crustaceans  and  five 
vernal  pool  plants)  including  the  San 
Diego  fairy  shrimp  (Branchinecta 
sandiegonensis).  The  release  of  these 
data  resulted  in  the  widespread 
distribution  of  information  about  vernal 
pool  habitat  and  its  location  to  the 
public  and  to  local  jurisdictions  for 
planning  purposes.  Since  the  release  of 
these  data,  we  have  not  documented  an 
increase  in  the  threats  to  the  species 
addressed  in  this  rule  through 
vandalism,  collection,  habitat 
destruction,  or  other  means.  In  contrast, 
we  have  witnessed  an  increase  in  public 
interest  in  the  species  and  their 
conservation  through  survey  efforts  by 
species  experts,  scientific  research, 
regional  and  local  planning,  and 
educational  outreach.  Since  listing  of 
the  vernal  pool  crustaceans  and  plants, 
several  vernal  pool  conservation 
planning  efforts  have  been  initiated  by 
public  agencies  and  non-government 
organizations.  For  example,  in  1997  the 
Framework  Agreement  for  the 
Interagency  Vernal  Pool  Stewardship 
Initiative  was  signed  by  a  number  of 
Federal  and  State  agencies;  this 
agreement  encoiuages  coordination  of 
vernal  pool  conservation  efforts  on  a 
regioucd  scale  between  the  signatory 
agencies. 

Based  on  the  lack  of  an  increase  in 
vandalism  threats,  we  have 
reconsidered  our  evaluation  of  our 
original  pnidency  determination.  We 
have  determined  that  the  threats  to  the 
vernal  pool  crustaceans  and  plants  and 
their  habitat  from  the  specific  instances 
of  habitat  destruction  we  identified  in 
the  final  listing  rules  do  not  outweigh 
the  broader  educational,  regulatory,  and 
other  possible  benefits  that  a 
designation  of  critical  habitat  would 


provide  for  these  species.  The  instances 
of  likely  vandalism,  though  real,  have 
been  relatively  isolated.  Consequently,     ' 
we  conclude  that  designating  critical 
'  habitat  will  not  increase  incidences  of 
habitat  vandalism  above  current  levels 
for  these  species.  In  the  absence  of 
finding  that  critical  habitat  would 
increase  threats  to  a  species,  if  there  are 
any  benefits  to  critical  habitat 
designation,  then  a  prudent  finding  is 
warranted.  The  potential  benefits 
include:  (1)  Triggering  consultations 
under  section  7  of  the  Act  in  new  areas 
where  it  would  not  otherwise  occur 
because,  for  example,  it  is  or  has 
become  unoccupied  or  the  occupancy  is 
in  question;  (2)  focusing  conservation 
activities  on  the  most  essential  areas;  (3) 
providing  educational  benefits  to  State 
or  county  governments  or  private 
entities;  and,  (4)  preventing  people  from 
causing  inadvertent  harm  to  the  species. 
Therefore,  we  conclude  that  the  benefits 
of  designating  critical  habitat  on  lands 
essential  for  the  conservation  of  the 
vernal  pool  crustaceans  and  plants 
outweigh  the  risks  of  increased 
vandalism  resulting  from  such 
designation.  Critical  habitat  for  the  4 
vernal  pool  crustaceans  and  11  vernal 
pool  plants  addressed  herein  is  prudent 
and  we  are  subsequently  proposing 
critical  habitat  for  them  in  this  proposed 
rule. 

All  of  the  proposed  critical  habitat 
units  contain  one  or  more  of  the  primary 
constituent  elements  for  the~vemal  pool 
crustaceans  or  plants  addressed  in  this 
proposed  rule.  However,  as  stated 
earlier,  vernal  pool  crustaceans  and 
plants  occur  in  ephemeral  pools  that 
may  not  be  present  throughout  a  given 
year  or  from  year  to  year. 

In  summary,  in  determining  areas  that 
are  essential  to  conserve  the  species 
addressed  in  this  proposed  rule,  we 
used  the  best  scientific  information 
available  to  us.  The  critical  habitat  areas 
described  below  constitute  our  best 
assessment  of  areas  needed  for  the 
-species'  conservation. 

Methods 

In  determining  critical  habitat  for 
vernal  pool  crustaceans  and  vernal  pool 
plants  we  used  the  best  scientific  and 
commercial  data  available.  This 
included  data  and  information 
contained  in  the  final  rules  listing  the 
15  species  addressed  herein,  research 
and  survey  observations  published  in 
peer  reviewed  articles,  the  Vernal  Pools 
of  Southern  California  Final  Recovery 
Plan  (Service  1998),  data  collected  for 
the  development  of  HCPs,  reports 
submitted  by  biologists  holding  section 
10(a)(1)(A)  recovery  permits,  data 
collected  for  the  development  of  a 
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Wetland  Conservation  Plan  in  Oregon, 
reports  and  documents  that  are  on  file 
in  the  Service's  field  offices,  and 
personal  discussions  with  experts 
outside  of  the  Service  with  extensive 
knowledge  of  vernal  pool  species  and 
habitats. 

We  utilized  Geographic  Information 
System  (GIS)  data  derived  from  a  variety 
of  Federal,  State,  and  local  agencies,  and 
fit>m  private  organizations  and 
individuals.  To  identify  where  vernal 
pool  species  and  habitats  occur  we 
evaluated  GIS  data  of  vernal  pool 
habitats  by  Holland  (1998  and  2002), 
and  species  occurrences  information 
from  the  CNDDB  (2001).  We  presumed 
occiurences  identified  in  CNDDB  to  be 
extant  until  we  received  dociunentation 
that  the  occurrences  have  been 
extirpated.  We  also  relied  on 
unpublished  species  occuiTence  data 
contained  within  our  files.  We  produced 
preliminary  maps  using  GIS  information 
that  plotted  species  occurrences  and 
vernal  pool  habitats  superimposed  on 
SPOT  imagery  (CNES/SPOT  Image 
Corporation  1993-2000).  The  use  of 
SPOT  imagery  allowed  us  to  identify 
landmarks  such  as  roads,  cities,  rivers, 
and  urban  areas. 

Because  the  minimum  mapping  unit 
of  the  Holland  (1998  and  2002)  vernal 
pool  habitat  data  was  16  ha  (40  ac)  and 
the  resolution  of  the  SPOT  imagery  did 
not  allow  us  to  identify  all  vernal  pool 
habitat  areas,  we  then  refined  unit 
boundaries  based  on  additional  GIS  data 
layers  when  necessary  and  available, 
including  soils  information  from  the 
Soil  Survey  Geographic  (SiSURGO)  data 
bases  (U.S.  Department  of  Agriculture 
(USDA)  1998-2001),  and  the  California 
State  Soil  Geographic  (STATSGO)  data 
bases  (USDA  1994).  We  used  geologic 
information  developed  by  the  California 
Department  of  Mines  and  Geology 
(CDMG)  (2000)  and  Liss  (2001).  To 
identify  the  extent  of  flat  or  gently 
sloping  topography  where  vernal  pools 
are  foimd  we  evaluated  Digital  Elevation 
Models  from  the  U.S.  Geologic  Survey 
(2000). 

We  also  used  a  number  of  local  GIS 
data  sets  for  specific  areas,  including 
information  developed  through  the 
Riverside  Multiple  Species  HCP  and  the 
Vernal  Pools  of  Southern  California 
Final  Recovery  Plan  (Service  1998), 
habitat  mapping  for  Butte  County  (EPA 
1994).  Tehama  County  (2001),  Shasta 
County  (2001)  Placer  County  (Glazner 
2001),  Solano  County  (2000),  Yolo 
County  (1995),  Sacramento  Coimty 
(1999)  and  San  Joaquin  Coimty  (2000)  in 
California,  and  by  the  Rogue  Valley 
Council  of  Governments  in  Oregon 
(Evans  2000).  Other  smaller  scale 
mapping  efforts  were  reviewed  frt>m 


Solano  County  Farmlands  and  Open 
Space  (2000)  and  East  Bay  Regional 
Parks  District  (2001).  The  specific  layers 
used  and  the  methodology  employed  for 
each  imit  is  described  within  the  unit 
descriptions.  To  determine  land 
ownership  within  each  unit  we  used 
data  from  the  State  of  California  (Davis 
et  al.  1998)  and  the  U.S.  Bureau  of 
Indian  A^urs  in  Sacramento,  California 
(2001). 

Primary  Constituent  Elements 

In  accordance  with  section  3(5)(A)(i) 
of  the  Act  and  regidations  at  50  CFR 
424.12,  in  determining  which  areas  to 
propose  as  critical  habitat,  we  consider 
those  physical  and  biological  features 
(primary  constituent  elements)  that  are 
essential  to  the  conservation  of  the 
species  and  that  may  require  special 
management  considerations  or 
protection.  These  features  include,  but 
are  not  limited  to — space  for  individual 
and  population  growth,  and  for  normal 
behavior;  food,  water,  air,  light, 
minerals,  or  other  nutritional  or 
physiological  requirements;  cover  or 
shelter;  sites  for  breeding,  reproduction, 
and  dispersal;  and  habitats  that  are 
protected  from  disturbance  or  are 
representative  of  the  historic 
geographical  and  ecological 
distributions  of  a  species. 

When  considering  the  designation  of 
critical  habitat  for  vernal  pool 
crustaceans,  we  focused  on  the 
principal  biological  and  physical 
features  that  support  vernal  pool 
crustacean  feeding,  growrth,  breeding, 
reproduction,  and  dispersal.  Vernal  pool 
crustaceans  are  foimd  only  in  ephemeral 
wetland  habitats  that  contain  water 
during  the  winter,  when  temperatures 
are  suitable  for  cyst  hatching  and 
juvenile  development.  Individuals  have 
never  been  found  in  riverine,  marine,  or 
other  permanent  bodies  of  water. 

Generally,  we  identified  two  primary 
constituent  elements  for  all  four  vernal 
pool  crustacean  species  addressed  in 
this  proposed  rule.  Each  species  has 
primary  constituent  elements  that  differ 
slightly  from  these  general  elements 
discussed  in  later  sections  of  this  rule. 
We  determined  that  these  proposed 
primary  constituent  elements  of  critical 
habitat  provide  for  the  physiological, 
behavioral,  and  ecological  requirements 
of  the  vernal  pool  crustaceans. 

The  first  primary  constituent  element 
provides  the  aquatic  enviroiunent 
required  for  cyst  incubation  and  ^ 

hatching,  growth  and  maturation, 
reproduction,  feeding,  sheltering,  and 
dispersal,  and  the  appropriate  periods  of 
dessication  for  cyst  dormancy  and  to 
eliminate  predators  such  as  bullfrogs, 
fish,  and  other  aquatic  predators  that 


depend  on  year  round  inimdation  of 
wetland  habitats  to  survive.  We 
conclude  this  element  is  essential  to  the 
conservation  of  vernal  pool  crustaceans 
because  these  species  are  ecologically 
dependent  on  seasonal  fluctuations, 
such  as  absence  or  presence  of  water 
during  specific  times  of  the  year,  and 
duration  of  inundation  (59  FR  48136). 
They  cannot  persist  in  perennial 
wetlands  or  wetlands  that  are  inundated 
for  the  majority  of  the  year,  nor  can  they 
persist  without  periodic  seasonal 
inundation. 

The  second  primary  constituent 
element  is  essential  to  maintain  the 
aquatic  phase  of  the  vernal  pool  habitat. 
The  entire  vernal  pool  complex, 
including  the  pools,  swales,  and 
associated  uplands,  is  essential  to 
support  the  aquatic  functions  of  the 
vernal  pool  habitat.  Although  the 
uplands  are  not  actually  occupied  by 
vernal  pool  crustaceans,  they 
nevertheless  are  essential  to  the 
conservation  of  vernal  pool  habitat  and 
crustaceans  because  they  maintain  the 
aquatic  phase  of  vernal  pools  and 
swales.  Associated  uplands  are  also 
essential  to  provide  nutrients  that  form 
the  basis  of  the  vernal  pool  food  chain, 
including  a  primary  food  source  for  the 
vernal  pool  crustaceans. 

We  have  used  vernal  pool  complexes 
as  the  basis  for  determining  popiilations 
of  vernal  pool  crustaceans  since  the 
species  were  first  proposed  for  listing. 
The  final  rule  to  list  the  foiu  vernal  pool 
crustaceans  states  that  "[tjhe  genetic 
characteristics  of  the  three  fairy  shrimp 
and  vernal  pool  tadpole  shrimp,  as  well 
as  ecological  conditions,  such  as 
watershed  contiguity,  indicate  that 
populations  of  these  animals  are  defined 
by  pool  complexes  rather  than  by 
individual  vernal  pools'  (Fugate  1992, 
Fugate  1998.  King  1996).  Therefore,  the 
most  accurate  indication  of  the 
distribution  and  abundance  of  the  four 
vernal  pool  crustaceans  is  the  number  of 
inhabited  vernal  pool  complexes. 
Individual  vernal  pools  occupied  by  the 
four  species  listed  herein  are  most 
appropriately  referred  to  as 
"subpopulations"  (59  FR  48137).  Our 
use  of  vernal  pool  complexes  to  define 
populations  of  the  four  listed 
crustaceans  was  upheld  by  the  U.S. 
District  Court  in  post-listing  challenge 
to  the  listing  [Building  Industry 
Association  of  Superior  California).  The 
July  25, 1997,  decision  stated:  "The 
Court  finds  that  the  plaintiffs  were  on 
notice  that  the  FWS  would  consider 
vernal  pool  complexes  as  a  basis  for 
determining  fairy  shrimp  populations. 
The  Court  also  concludes  that  the  use  of 
this  methodology  was  neither  arbitrary 
nor  capricious."  The  Court  of  Appeals 
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for  the  D.C.  Circuit  upheld  the  district 
court's  decision,  and  the  Supreme  Court 
has  declined  to  hear  the  case. 

In  identifying  specific  primary 
constituent  elements  for  each  of  the  four 
vernal  pool  crustaceans,  we  expanded 
upon  the  general  primary  constituent 
elements  described  above  and  focused 
on  the  specific  habitat  requirements  of 
each  individual  vernal  pool  crustacean 
species.  These  habitat  requirements  and 
the  specific  primary  constituent 
elements  for  each  vernal  pool 
crustacean  are  described  below. 

Consenrancy  Fairy  Shrimp  Primary 
Constituent  Elements 

The  Conservancy  fairy  shrimp  is 
uniquely  adapted  to  the  ephemeral 
conditions  of  its  vernal  pool  habitat. 
Helm  (1998)  found  that  the  life  span  and 
matiu^tion  rate  of  Conservancy  fairy 
shrimp  did  not  differ  significantly  from 
other  fairy  shrimp  species  imder  the 
conditions  he  observed.  Helm  (1998) 
found  that  Conservancy  fairy  shrimp 
reached  maturity  in  an  average  of  46 
days,  and  lived  for  as  long  as  154  days. 
However,  aquatic  invertebrate  growth 
rates  are  largely  controlled  by  water 
temperative  and  can  vary  greatly 
(Eriksen  and  Brown  1980,  Helm  1998). 
Eriksen  and  Belk  (1999)  observe  that 
Conservancy  fairy  shrimp  produce  large 
cohorts  of  offspring,  and  is  an 
"especially  hyperactive  swimmer  and 
filter  feeder."  Conservancy  fairy  shrimp 
have  only  been  observed  to  produce  one 
cohort  of  offspring  each  wet  season 
(Eriksen  and  Belk  1999). 

Observations  suggest  this  species  is 
generally  foiind  in  pools  that  are 
relatively  large  and  turbid  (King  et  al. 
1996,  Helm.  1998,  Eriksen  and  Belk 
1999).  Helm  (1998)  found  that  most 
Conservancy  fairy  shrimp  occurrences 
were  generally  within  vernal  pools 
formed  on  fertile,  basin  rim  soils.  These 
pool  types  may  be  over  several  acres  in 
size,  and  are  often  alkaline.  Soil  types 
where  the  species  is  known  to  occur 
include  Anita,  Pescadero,  Riz,  Solano, 
Edminster,  San  Joaquin,  and  Peters  soil 
series. 

Conservancy  fairy  shrimp  occur  with 
several  other  vernal  pool  crustaceans, 
including  vernal  pool  fairy  shrimp, 
California  linderiella,  and  vernal  pool 
tadpole  shrimp  (King  et  al.  1996, 
Eriksen  and  Belk  1999,  Helm  1998).  In 
general,  Conservancy  fairy  shrimp  have 
very  large  populations  within  a  given 
pool,  and  is  usually  the  most  abundant 
fairy  shrimp  when  more  than  one  fairy 
shrimp  species  is  present  (Helm  1998, 
Eriksen  and  Belk  1999).  Conservancy 
fairy  shrimp  are  eaten  by  vernal  pool 
tadpole  shrimp  (Alexander  and 


Schlising  1997),  as  well  as  a  variety  of 
insect  and  vertebrate  predator  species. 
When  considering  tne  designation  of 
critical  habitat  for  Conservancy  fairy 
shrimp,  we  focused  on  the  principal 
biological  and  physical  features  that 
support  Conservancy  fairy  shrimp 
feeding  and  growth,  breeding  and 
reproduction,  and  dispersal.  These 
primary  constituent  elements  are  found 
in  areas  that  support  vernal  pools, 
swales,  or  other  ephemeral  ponds  and 
depressions,  and  their  associated 
uplands.  The  primary  constituent 
elements  for  Conservancy  feiry  shrimp 
include — 

(1)  Vernal  pools,  swales,  and  other 
ephemeral  wetlands  and  depressions  of 
appropriate  sizes  and  depths  that 
typically  become  inundated  during 
winter  rains  and  hold  water  for 
sufficient  lengths  of  time  necessary  for 
Conservancy  fairy  shrimp  incubation, 
reproduction,  dispersal,  feeding,  and 
sheltering,  including  but  not  limited  to 
large,  playa  vernal  pools  often  on  basin 
rim  landforms  and  alkaline  soils,  but 
which  are  dry  during  the  summer  and 
do  not  necessarily  fill  with  water  every 
year;  and 

(2)  The  geographic,  topographic,  and 
edaphic  features  that  support 
aggregations  or  systems  of 
hydrologically  interconnected  pools, 
swales,  and  other  ephemeral  wedands 
and  depressions  within  a  matrix  of 
surroimding  uplands  that  together  form 
hydrologically  and  ecologically 
functional  units  called  vernal  pool  • 
complexes.  These  features  contribute  to 
the  filling  and  drying  of  the  vernal  pool, 
and  maintain  suitable  periods  of  pool 
inundation,  water  quality,  and  soil 
moisture  for  vernal  pool  crustacean 
hatching,  grovtrth  and  reproduction,  and 
dispersal,  but  not  necessarily  every  year. 

All  of  the  above  described  primary 
constituent  elements  do  not  have  to 
occur  simultaneously  within  a  unit  for 
the  unit  to  constitute  critical  habitat  for 
Conservancy  fairy  shrimp.  We 
determined  the  primary  constituent 
elements  of  critical  habitat  for 
Conservancy  fairy  shrimp  based  on 
studies  on  their  habitat  and  population 
biology  including  but  not  limited  to — 
Eng  et  al.  1990,  Gallagher  1996, 
Alexander  and  Schlising  1997,  Helm 
1998,  Eriksen  and  Belk  1999. 

Longhom  Fairy  Shrimp  Primary 
Constituent  Elements 

Longhom  fairy  shrimp  are  known 
only  from  three  general  locations,  and 
each  of  these  sites  contain  very  different 
types  of  vernal  pool  habitats.  Longhom 
fairy  shrimp  in  Contra  Costa  and 
Alameda  counties  live  in  small,  clear, 
sandstone  outcrop  pools.  These 


sandstone  pools  have  a  pH  near  neutral, 
and  very  low  alkalinity  and 
conductivity  (Eriksen  and  Belk  1999). 
Water  temperatures  in  these  pools  have 
been  measured  between  10  and  18°C  (50 
and  64°F).  In  the  other  two  locations  in 
Merced  and  San  Luis  Obispo  counties 
where  longhorn  fairy  shrimp  occiu',  they 
are  foimd  in  tiubid,  alkaline,  grassland 
vernal  pools  (Helm  1998,  Eriksen  and 
Belk  1999).  Water  temperatures  in  these 
grassland  vernal  pools  tend  to  be 
warmer,  between  10  and  28°C  (50.0  to 
82.0''F).  However,  no  experimental 
studies  have  been  conducted  to 
determine  the  specific  habitat 
requirements  of  longhom  fairy  shrimp, 
and  until  research  addressing  the 
tolerance  of  longhom  ^ry  shrimp  to  a 
range  of  temperatures  and  water 
chemistries,  its  potential  to  occiir  in 
other  types  of  vernal  pool  habitats 
cannot  be  mled  out. 

Like  other  fairy  shrimp,  longhom 
fairy  shrimp  are  highly  adapted  to  the 
variable  conditions  of  vernal  pool 
habitats.  Longhom  fairy  shrimp  require 
a  minimum  of  23  days,  but  averaged  43 
days,  to  reach  matiuity  in  artificial 
pools  described  by  Helm  (1998). 
However,  Helm  (1998)  foimd  no 
significant  differences  between  the  life 
span  or  reproductive  rate  of  longhom 
fairy  shrimp  and  other  species  of  fairy 
shrimp  he  studied. 

When  considering  the  designation  of 
critical  habitat  for  longhom  fairy 
shrimp,  we  focused  on  the  principal 
biological  and  physical  features  that 
support  longhom  fairy  shrimp  feeding 
and  growth,  breeding  and  reproduction, 
and  dispersal.  These  primary 
constituent  elements  are  found  in  areas 
that  support  vemal  pools,  swales,  or 
'other  ephemeral  ponds  and  depressions 
and  their  associated  uplands.  The 
primary  constituent  elements  for  the 
longhom  fairy  shrimp  include — 

(1)  Vemal  pools,  swales,  and  other 
ephemeral  wetlands  and  depressions  of 
appropriate  sizes  and  depths  that 
typically  become  inimdated  during 
winter  rains  and  hold  water  for 
sufficient  lengths  of  time  necessary  for 
longhom  foiry  shrimp  incubation, 
reproduction,  dispersal,  feeding,  and 
sheltering,  including  but  not  limited  to 
sandstone  outcrop  pools  and  turbid 
alkaline  pools,  but  which  are  dry  during 
the  summer  and  do  not  necessarily  fill 
with  water  every  year;  and 

(2)  The  geograpnic,  topographic,  and 
edaphic  features  that  support 
aggregations  or  systems  of 
hydrologically  interconnected  pools, 
swales,  and  other  ephemeral  wetlands 
and  depressions  within  a  matrix  of 
siuTounding  uplands  that  together  form 
hydrologically  and  ecologically 


Federal  Register /Vol.  67.  No.  185 /Tuesday,  September  24,  2002  /  Proposed  Rules  59001 


functional  units  called  vemal  pool 
complexes.  These  features  contribute  to 
the  filling  and  drying  of  the  vemal  pool, 
and  maintain  suitable  periods  of  pool 
inimdation,  water  quality,  and  soil 
moisture  for  vemal  pool  cmstacean 
hatching,  growth  and  reproduction,  and 
dispersal,  but  not  necessarily  every  year. 

All  of  the  above  described  primary 
constituent  elements  do  not  have  to 
occur  simultaneously  vdthin  a  imit  for 
the  unit  to  constitute  critical  habitat  for 
longhom  fairy  shrimp.  We  determined 
the  primary  constituent  elements  of 
critical  habitat  for  longhom  fairy  shrimp 
based  on  studies  on  their  habitat  and 
popidation  biology  including  but  not 
limited  to—  Eng  et  al.  1990,  Fugate 
1992,  Gallagher  1996,  Fugate  1998, 
Helm  1998,  and  Eriksen  and  Belk  1999. 

Vernal  Pool  Fairy  Shrimp  Primary 
Constituent  Elements 

Vemal  pool  fairy  shrimp  generally 
will  not  hatch  until  water  temperatures 
drop  to  below  10°C  (SO'F)  (Gallagher 
1996,  Helm  1998T.  Vernal  pool  fairy 
shrimp  are  capable  of  hatching  multiple 
times  within  a  single  wet  season  if 
conditions  are  appropriate.  Helm  (1998) 
observed  6  separate  hatches  of  vemal 
pool  fairy  shrimp  within  a  single  wet 
season,  and  Gallagher  (1996)  observed  3 
separate  hatches  of  vemal  pool  fairy 
shrimp  in  vemal  pools  in  Butte  County. 

Vemal  pool  fairy  shrimp  have  been 
documented  to  live  for  as  long  as  147 
days  Helm  (1998),  but  their  life  cycle 
and  longevity  is  dependant  upon  water 
temperatiu«  as  well  as  other 
environmental  factors.  Vemal  pool  fairy 
shrimp  can  reproduce  in  as  few  as  18 
days  at  optimal  conditions  of  20°C 
(68°F)  and  can  complete  their  life  cycle 
in  as  little  as  63  days  (Gallagher  1996, 
Helm  1998).  However,  maturation  and 
reproduction  rates  of  vemal  pool 
crustaceans  are  controlled  by  water 
temperature  and  can  vary  greatly 
(Eriksen  and  Brown  1980.  Helm  1998). 
Helm  (1998)  observed  that  vemal  pool 
fairy  shrimp  did  not  reach  maturity 
until  41  days  at  water  temperatures  of 
15°C  (59°F).  Vemal  pool  fairy  shrimp 
have  been  collected  at  water 
temperatures  as  low  as  4.5°C  (40°F) 
(Eriksen  and  Belk  1999),  however,  the 
species  has  not  been  found  in  water 
temperatures  above  about  23''C  (73°F) 
(Helm  1998,  Eriksen  and  Belk  1999). 

Vemal  pool  fairy  shrimp  occupy  a 
variety  of  different  vemal  pool  habitats, 
fit>m  small,  clear,  sandstone  rock  pools 
to  large,  turbid,  alkaline,  grassland 
valley  floor  pools  (Eng  et  al.  1990,  Helm 
1998,  CNDDB  2001).  The  pool  types 
where  the  species  has  been  found 
include  Northern  Hardpan,  Northem 
Claypan.  Northem  Volcanic  Mud  Flow, 


and  Northem  Basalt  Flow  vemal  pools 
which  formed  on  a  variety  of  geologic 
formations  and  soil  types  (CNDDB 
2001).  Although  vernsd  pool  fairy 
shrimp  have  been  collected  bom  large 
vemal  pools,  including  one  exceeding 
10  ha  (25^ac)  in  area  (Eriksen  and  Belk 
1999),  they  are  most  frequently  found  in 
pools  measuring  less  than  0.02  ha  (0.05 
ac)  in  area  (Helm  1998,  Gallagher  1996). 
The  species  occurs  at  elevations  from  10 
m  (33  ft)  to  1,220  m  (4,003  ft)  (Eng  et 
al.  1990),  and  is  typically  found  in  pools 
with  low  to  moderate  amounts  of 
salinity  or  total  dissolved  solids  (Keeley 
1984,  Syrdahl  1993).  Vemal  pools  are 
mostly  rain  fed,  resulting  in  low 
nutrient  levels  and  dramatic  daily 
fluctuations  in  pH,  dissolved  oxygen, 
and  carbon  dioxide  (Keeley  and  Zedler 
1998).  Although  there  are  many 
observations  of  the  environmental 
conditions  where  vemal  pool  fairy 
shrimp  have  been  found,  there  have 
been  no  experimental  studies 
investigating  the  specific  habitat 
requirements  of  this  species. 

When  considering  the  designation  of 
critical  habitat  for  vemal  pool  fairy 
shrimp,  we  focused  on  the  principal 
biological  and  physical  featiues  that 
support  vemal  pool  fairy  shrimp  feeding 
and  growth,  breeding  and  reproduction, 
and  dispersal.  These  primary 
constituent  elements  are  found  in  areas 
that  support  vemal  pools,  swales,  or 
other  ephemeral  ponds  and  depressions 
and  their  associated  uplands.  The 
primary  constituent  elements  for  vemal 
pool  fairy  shrimp  include — 

(1)  Vemal  pools,  swales,  and  other 
ephemeral  wedands  and  depressions  of 
appropriate  sizes  and  depths  that 
typically  become  inundated  during 
winter  rains  and  hold  water  for 
sufficient  lengths  of  time  necessary  for 
vemal  pool  fairy  shrimp  incubation, 
reproduction,  dispersal,  feeding,  and 
sheltering,  including  but  not  limited  to 
Northem  Hardpan,  Northem  Claypan, 
Northem  Volcanic  Mud  Flow,  and 
Northem  Basalt  Flow  vemal  pools 
formed  on  a  variety  of  geologic 
formations  and  soil  types,  but  which  are 
dry  during  the  summer  and  do  not 
necessarily  fill  with  water  every  year; 
and 

(2)  The  geographic,  topographic,  and 
edaphic  features  that  support 
aggregations  or  systems  of 
hydrologically  interconnected  pools, 
swales,  and  other  ephemeral  wetlands 
and  depressions  within  a  matrix  of 
surrounding  uplands  that  together  form 
hydrologically  and  ecologically 
functional  imits  called  vemal  pool 
complexes.  These  featiires  contribute  to 
the  filling  and  drying  of  the  vemal  pool, 
and  maintain  siiitable  periods  of  pool 


inundation,  water  quality,  and  soil 
moisttue  for  vemal  pool  crustacean 
hatching,  growth  and  reproduction,  and 
dispersal,  but  not  necessarily  every  year. 

AH  of  the  above  described  primary 
constituent  elements  do  not  have  to 
occur  simultaneously  within  a  unit  for 
the  unit  to  constitute  critical  habitat  for 
one  of  these  species.  We  determined  the 
primary  constituent  elements  of  critical 
habitat  for  vemal  pool  fairy  shrimp 
based  on  studies  on  their  habitat  and 
population  biology  including  but  not 
limited  to — ^Eng  et  al.  1990,  Fugate  1992. 
Gallagher  1996,  Fugate  1998,  Helm 
1998,  and  Eriksen  and  Belk  1999. 

Vemal  Pool  Tadpole  Shrimp  Primary 
Constituent  Elements 

Although  the  vemal  pool  tadpole 
shrimp  is  adapted  to  survive  in 
ephemeral  vemal  pool  habitat,  the 
species  has  a  relatively  long  life  span 
compared  to  other  vemal  pool 
cmstaceans.  Helm  (1998)  found  that 
vemal  pool  tadpole  shrimp  lived 
significantly  longer  than  any  other 
species  observed  under  the  same 
conditions  except  California  linderiella 
[Linderiella  occidentalis).  Vemal  pool 
tadpole  shrimp  continue  growing 
throughout  their  lives,  periodically 
molting  their  shells.  These  shells  can 
often  be  foimd  in  vemal  pools  where  the 
species  occius.  Helm  (1998)  found  that 
vemal  pool  tadpole  shrimp  took  a 
minimum  of  25  days  to  mature  and  the 
mean  age  at  first  reproduction  was  54 
days.  Other  researchers  have  observed 
that  vemal  pool  tadpole  shrimp 
generally  take  between  21  to  28  days  to 
mature  (Ahl  1991,  King  1996).  Ahl 
(1991)  found  that  reproduction  did  not 
begin  until  individuals  were  larger  than 
10  mm  (0.39  in)  carapace  length. 
Variation  in  growth  and  maturation 
rates  may  be  a  result  of  differences  in 
water  temperature,  which  strongly 
influences  the  growth  rates  of  aquatic 
invertebrates. 

Vemal  pool  tadpole  shrimp  occiu  in 
a  wide  variety  of  vemal  pool  habitats 
(Helm  1998).  They  have  been  found  in 
pools  with  water  temperatures  ranging 
from  10°C  (50°F)  to  29'C  (84^)  and  pH 
ranging  from  6.2  to  8.5  (Syrdahl  1993, 
King  1996).  However,  vemal  pools 
exhibit  daily  and  seasonal  fluctuations 
in  pH,  temperatiu^,  dissolved  oxygen, 
and  other  water  chemistry 
characteristics  (Sj^ahl  1993,  Scholnick 
1995,  Keeley  1998a).  Determining  vemal 
pool  tadpole  shrimp  habitat 
requirements  is  not  possible  based  on 
anecdotal  evidence,  and  the  tolerances 
of  this  species  to  specific  environmental 
conditions  have  yet  to  be  determined. 
Although  vemal  pool  tadpole  shrimp 
are  found  on  a  variety  of  geologic 
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formations  and  soil  types.  Helm  (1998) 
foimd  that  over  50  percent  of  vernal 
pool  tadpole  shrimp  occurrences  were 
on  high  terrace  landforms  and  Redding 
and  Coming  soils.  Platenkamp  (1998) 
found  that  vernal  pool  tadpole  shrimp 
presence  differed  significantly  between 
geomorphic  surfaces  at  Beale  Air  Force 
Base  and  the  species  was  most  likely  to 
be  found  on  Riverbank  formation. 

When  considering  the  designation  of 
critical  habitat  for  vernal  pool  tadpole 
shrimp,  we  focused  on  the  principal 
biological  and  physical  featiues  that 
support  vernal  pool  tadpole  shrimp 
feeding  and  growth,  breeding  and 
reproduction,  and  dispersal.  These 
primary  constituent  elements  are  found 
in  areas  that  support  vernal  pools, 
swales,  or  other  ephemeral  ponds  and 
depressions  and  their  associated 
uplands.  The  primary  constituent 
elements  for  vernal  pool  fairy  shrimp 
include: 

(1)  Vernal  pools,  swales,  and  other 
ephemeral  wetlands  and  depressions  of 
appropriate  sizes  and  depths  that 
typically  become  inundated  during 
winter  rains  and  hold  water  for 
sufficient  lengths  of  time  necessary  for 
vernal  pool  tadpole  shrimp  incubation, 
reproduction,  dispersal,  feeding,  and 
sheltering,  but  which  are  dry  diuing  the 
summer  and  do  not  necessarily  fill  with 
water  every  year;  including  but  not 
limited  to  vernal  pools  on  Redding  and 
Coming  soils  on  high  terrace  landforms, 
and 

(2)  The  geographic,  topographic,  and 
edaphic  features  that  support 
aggregations  or  systems  of 
hydrologically  interconnected  pools, 
swales,  and  other  ephemeral  wetlands 
and  depressions  within  a  matrix  of 
surrounding  uplands  that  together  form 
hydrologically  and  ecologically 
functional  units  called  vernal  pool 
complexes.  These  featiu-es  contribute  to 
the  filling  and  drying  of  the  vernal  pool, 
and  jnaintain  suitable  periods  of  pool 
inundation,  water  quality,  and  soil 
moisture  for  vemal  pool  crustacean 
hatching,  growth  and  reproduction,  and 
dispersal,  but  not  necessarily  every  year. 

All  of  the  above  described  primary 
constituent  elements  do  not  have  to 
occur  simultaneously  within  a  unit  for 
the  unit  to  constitute  critical  habitat  for 
vemal  pool  tadpole  shrimp.  We 
determined  the  primary  constituent 
elements  of  critical  habitat  for  vemal 
pool  tadpole  shrimp  based  on  studies  on 
their  habitat  and  population  biology 
including  but  not  limited  to — Longhurst 
1955,  Lynch  1966,  Ahl  1991,  King  1996, 
and  Helm  1998. 


General  Primary  Constituent  Elements 
for  Vemal  Pool  Plants 

The  primary  constituent  elements  of 
critical  habitat  for  vernal  pool  plants  are 
those  habitat  components  that  are 
essential  for  the  primary  biological 
needs  of  germination,  growth, 
reproduction,  and  dispersal.  All  of  the 
vemal  pool  plants  addressed  in  this 
proposed  rule  are  foimd  only  in 
ephemeral  wetlands  including  vemal 
pools  and  swales.  None  of  these  species 
are  known  to  occur  in  permanent 
wetlands,  and  none  are  foimd  in  strictly 
upland  areas  that  are  never  inimdated. 

Generally,  we  identified  two  primary 
constituent  elements  for  all  eleven 
vemal  pool  plants  addressed  in  this 
proposed  rule.  Each  species  has  primary 
constituent  elements  that  differ  slightly 
from  these  general  elements  discussed 
in  later  sections  of  this  rule.  We 
determined  that  these  proposed  primary 
constituent  elementsnif  critical  habitat 
provide  for  the  physiological  and 
ecological  requirements  of  the  vemal 
pool  plants. 

The  first  primary  constituent  element 
provides  the  necessary  soil  moistiire 
and  aquatic  environment  required  for 
seed  germination,  growth  and 
maturation,  reproduction,  and  dispersal, 
and  the  appropriate  periods  of  dry- 
down  for  seed  dormancy.  Both  the  wet 
and  dry  phases  of  the  vemal  pool  help 
to  reduce  competition  with  strictly 
terrestrial  or  strictly  aquatic  plant 
species.  The  wet  phase  provides  the 
necessary  cues  for  germination  and 
growth,  while  the  drying  phase  allows 
the  vemal  pool  plants  to  flower  and 
produce  seeds.  We  conclude  this 
element  is  essential  to  the  conservation 
of  the  vemal  pool  plants  because  these 
species  are  ecologically  dependent  on 
seasonal  fluctuations,  such  as  absence 
or  presence  of  water  during  specific 
times  of  the  year,  and  duration  of 
inundation  and  the  rate  of  drying  of 
their  habitats.  They  caimot  persist  in 
perennial  wetlands  or  wetlands  that  are 
inundated  for  the  majority  of  the  year, 
nor  can  they  persist  without  periodic 
seasonal  inundation. 

The  second  primary  constituent 
element  is  essential  to  maintain  both  the 
aquatic  phase  and  the  drying  phase  of 
the  vemal  pool  habitat.  Although  the 
vemal  pool  plants  addressed  in  this 
proposed  rule  do  not  occur  in  the 
strictly  upland  areas  surrounding  vemal 
pools,  they  are  dependent  on  these^ 
upland  areas  to  maintain  the  aquatic 
and  drying  phases  of  the  vemal  pool. 
The  germination  of  vemal  pool  plants  is 
dependant  on  the  timing  and  length  of 
inundation  of  the  vemal  pool.  The  rate 
of  vemal  pool  drying,  during  which 


vemal  pool  plants  must  flower  and 
produce  seeds,  is  also  largely  controlled 
by  interactions  between  the  vemal  pool 
and  the  siuroimding  uplands  (Hanes  et 
al.  1990,  Hanes  and  Stromberg  1998). 

In  identifying  specific  primary 
constituent  elements  for  each  of  the 
eleven  vemal  pool  plant  species 
addressed  in  this  proposed  rule,  we 
expanded  upon  the  general  primary 
constituent  elements  described  above  to 
focus  on  the  specific  habitat 
requirements  of  each  of  the  eleven 
individual  species.  These  habitat 
requirements  and  the  specific  primary 
constituent  elements  for  each  species 
are  described  below. 

Butte  County  Meadowfoam  Primaty 
Constituent  Elements 

The  swales  and  vemal  pools  where 
Butte  County  meadowfoam  grows  are  on 
intermediate  fan  terraces  (Kelley  and 
Associates  Environmental  Sciences 
4992)  in  annual  grasslands  with  a  mima 
moimd  topography.  Large  cobbles  are 
present  throughout  the  pools  and  swales 
(Jokerst  1989).  These  pools  are 
associated  with  Tuscan,  Redbluff, 
Riverbank,  and  Modesto  geologic 
formations,  and  most  of  them  occur  on 
soils  of  the  Tuscan-Anita  and  the 
Redding-Igo  complexes.  Anita  and  Igo 
soils  are  confined  to  the  pools  and 
swales.  Tuscan  and  Redding  soils  are 
restricted  to  the  mounds.  Anita  soils  can 
be  up  to  50  cm  (19.7  in)  deep,  whereas 
Igo  soils  are  no  more  than  18  cm  (7.1  in) 
deep;  the  two  soils  are  underlain  by 
iron-silica  cemented  and  indurated 
hardpan,  respectively  (Kelley  and 
Associates  Environmental  Sciences 
1993).  Butte  Coimty  meadowfoam  has 
been  observed  on  Anita  clay  soils 
annually  regardless  of  rainfall  but 
appears  on  Igo  soils  only  in  years  of 
above  average  rainfall  (Kelley  and 
Associates  Environmental  Sciences 
1992a,  Crompton  1993,  Schonholtz  in 
litt.  1995),  presumably  because  the 
former  can  hold  approximately  twice  as 
much  moisture  (Kelley  and  Associates 
Enviroimiental  Sciences  1993). 
Confirmed  occiurences  have  been  found 
at  50  to  90  m  (165  to  300  ft)  in  elevation 
(McNeill  and  Brown  1979,  CNDDB 
2001). 

The  primary  constituent  elements  of 
critical  habitat  for  Butte  County 
meadowfoam  are  those  habitat 
components  that  are  essential  for  the 
primary  biological  needs  of  germination, 
growth,  reproduction,  and  dispersal. 
These  primary  constituent  elements  are 
found  in  areas  that  support  vemal  pools, 
swales,  or  other  ephemeral  ponds  and 
depressions  and  their  associated 
uplands.  The  primary  constituent 
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elements  for  Butte  County  meadowfoam 
include: 

(1)  Vemal  pools,  swales,  and  other 
ephemeral  wetlands  and  depressions  of 
appropriate  sizes  and  depths  and  the 
adjacent  upland  margins  of  these 
depressions  that  sustain  Butte  County 
meadowfoam  germination,  growth  and 
reproduction,  including  but  not  limited 
to  vemal  pool  swales  and  the  margins 
of  vemal  pools  on  the  Tuscan,  Redbluff, 
Riverbank,  and  Modesto  geologic 
formations  underlain  by  Tuscan-Anita 
and  Igo-Redding  complex  soils  among 
others.  These  habitats  typically  become 
inundated  during  winter  rains,  but  are 
dry  diuing  the  summer  and  do  not 
necessarily  fill  with  water  every  year; 
and 

(2)  The  associated  watershed(s)  and 
hydrologic  features,  including  the  pool 
basin,  swales,  and  surroimding  uplands 
(which  may  vary  in  extent  depending  on 
pool  size  and  depth,  soil  type  and 
depth,  hardpan  or  claypan  type  and 
extent,  topography,  and  climate)  that 
contribute  to  the  filling  and  drying  of 
the  vemal  pool  or  ephemeral  wetland, 
and  that  maintain  suitable  periods  of 
pool  inundation,  water  quality,  and  soil 
moisture  for  Butte  Coimty  meadowfoam 
germination,  growth  and  reproduction, 
and  dispersal,  but  not  necessarily  every 
year. 

All  of  the  above  described  primary 
constituent  elements  do  not  have  to 
occur  simultaneously  within  a  unit  for 
the  unit  to  constitute  critical  habitat  for 
Butte  County  meadowfoam.  We 
determined  the  primary  constituent 
elements  of  critical  habitat  for  Butte 
County  meadowfoam  based  on  studies 
of  their  habitat  and  population  biology 
including  but  not  limited  to— Kalin- 
Arroyo  1973,  Dole  1988,  Jokerst  1989, 
Kelley  and  Associates  Enviroiunental 
Sciences  1992a,  and  Crompton  1993. 

Contra  Costa  Goldfields  Primary 
Constituent  Elements 

Contra  Costa  goldfields  typically 
grows  in  vemal  pools,  swales,  moist 
flats,  and  depressions  within  a  grassland 
matrix  (CNDDB  2001).  However,  several 
historical  collections  were  from 
populations  growing  in  the  saline- 
alkaline  transition  zone  between  vemal 
pools  and  tidal  marshes  on  the  eastern 
margin  of  the  San  Francisco  Bay  (Baye 
USFWS  in  litt.  2000a).  The  herbarium 
sheet  for  one  of  the  San  Francisco  Bay 
specimens  notes  that  the  species  also 
grew  in  evaporating  ponds  used  to 
concentrate  salt  (Baye  in  litt.  2000b). 
The  vemal  pool  types  &x)m  which  this 
species  has  been  reported  are  Northern 
Basalt  Flow,  Northem  Claypan,  and 
Northern  Volcanic  Ashflow  (Sawyer  and 
Keeler-Wolf  1995).  The  landforms  and 


geologic  formations  for  sites  where 
Contra  Costa  goldfields  occurs  have  not 
yet  been  determined.  Most  occurrences 
of  Contra  Costa  goldfields  are  at 
elevations  of  2  to  61  m  (6  to  200  ft),  but 
the  recently  discovered  Monterey 
County  occurrences  are  at  122  m  (400  ft) 
and  one  Napa  County  occurrence  is  at 
445  m  (1,460  ft)  elevation  (CNDDB 
2001). 

The  soil  types  that  maintain  these 
vemal  pool  habitats  for  Contra  Costa 
goldfields  have  not  yet  been  identified 
for  most  localities.  The  soil  series  from 
which  it  is  known  are  Aiken,  Antioch, 
Concepcion,  Conejo,  Crispin,  Haire, 
Linne,  Los  Robles,  Rincon,  Solano,  and 
San  Ysidro,  plus  the  Arnold-Santa  Ynez, 
Hambright-rock  outcrop,  and  Los  Osos 
complexes.  Soil  textures,  where  known, 
are  clays  or  loams.  At  least  in  Solano 
County  and  on  the  shores  of  San 
Francisco  Bay,  Cxtntra  Costa  goldfields 
grows  in  alkaline  or  saline-alkaline  sites 
(Baye  in  litt.  2000a,  Baye  in  litt.  2000b, 
CNDDB  2001). 

The  primary  constituent  elements  of 
critical  habitat  for  Contra  Costa 
goldfields  are  those  habitat  components 
that  are  essential  for  the  primary 
biological  needs  of  germination,  growth, 
reproduction,  and  dispersal.  These 
primary  constituent  elements  are  found 
in  areas  that  support  vemal  pools, 
swales,  or  other  ephemeral  ponds  and 
depressions  and  their  associated 
uplands.  The  primary  constituent 
elements  for  Contra  Costa  goldfields 
include — 

(1)  Vemal  pools,  swales,  moist  flats, 
and  other  ephemeral  wetlands  and 
depressions  of  appropriate  sizes  and 
depths  and  the  adjacent  upland  margins 
of  these  depressions  that  sustain  Contra 
Costa  goldfields  germination,  growth 
and  reproduction,  including,  but  not 
limited  to,  vernal  pools  on  clay  soils 
from  a  variety  of  soils  series,  rock 
outcrop  pools  on  basalt  flows,  and 
vemal  pools  in  saline  alkaline  transition 
zones  with  tidal  marsh  habitats.  All  of 
these  habitats  typically  become 
inundated  during  winter  rains,  but  are 
dry  during  the  summer  and  do  not 
necessarily  fill  with  water  every  year; 
and 

(2)  The  associated  watershed(s)  and 
hydrologic  features,  including  the  pool 
basin,  swales,  and  surrounding  uplands 
(which  may  vary  in  extent  depending  on 
pool  size  and  depth,  soil  type  and 
depth,  hardpan  or  claypan  type  and 
extent,  topography,  and  climate)  that 
contribute  to  the  filling  and  drying  of 
the  vemal  pool  or  ephemeral  wetland, 
and  that  maintain  suitable  periods  of 
pool  inundation,  water  quality,  and  soil 
moisture  for  Contra  Costa  goldfields 
germination,  growth  and  reproduction, 


and  dispersal,  but  not  necessarily  every 
year. 

All  of  the  above  described  primary 
constituent  elements  do  not  have  to 
occur  simultaneously  within  a  unit  for 
the  unit  to  constitute  critical  habitat  for 
Contra  Costa  goldfields.  We  determined 
the  primary  constituent  elements  of 
critical  habitat  for  Contra  Costa 
goldfields  based  on  studies  on  their 
habitat  and  population  biology 
including  but  not  limited  to — Omduff 
1966,  Omduff  1979.  Crawford  and 
Omduff  1989,  Skinner  and  Favlik  1994. 

Hoover's  Spurge  Primary  Constituent 
Elements 

Vemal  pools  from  which  Hoover's 
spurge  has  been  reported  are  classified 
as  Northem  Hardpan  and  Northem 
Claypan  vemal  pools  (Sawyer  and 
Keeler-Wolf  1995).  The  pools 
supporting  this  species  vary  in  size  from 
0.19  to  243  ha  (0.47  to  600  ac).  with  a 
median  area  of  0.58  ha  (1.43  ac)  (Stone 
et  al.  1988).  Many  occurrences  consist 
of  multiple  pools  that  vary  in  area  and 
in  depth,  yet  not  all  pools  at  a  site 
support  Hoover's  spiuge.  Deeper  pools 
apparently  provide  better  habitat  for  this 
species  because  the  duration  of 
inundation  is  longer.  This  species  may 
occur  along  the  margins  or  in  the 
deepest  portions  of  the  dried  pool  bed 
(Stone  et  al.  1988,  Alexander  and 
Schlising  1997).  A  particularly 
important  feature  of  Hoover's  spurge 
microhabitat,  at  least  in  the  deef>er 
pools,  is  that  it  is  nearly  devoid  of  other 
vegetation,  and  thus  competition  from 
other  plants  is  reduced  (Stone  et  al. 
1988). 

Vemal  pools  supporting  Hoover's 
spurge  occur  mostly  on  alluvial  fans  or 
terraces  of  ancient  rivers  or  streams, 
with  a  few  on  the  rim  of  the  Central 
Valley  basin.  Hoover's  spurge  is  found 
on  a  wide  variety  of  soils,  which  range 
in  texture  from  clay  to  sandy  loam.  Soil 
series  from  which  it  has  been  reported 
include  Anita,  Laniger,  Lewis,  Madera, 
Meikle,  Riz,  Tuscan,  Whitney,  Willows. 
All  of  these  soils  may  not  be  equally 
suitable  for  this  species,  however.  For 
example,  in  one  Vina  Plains  pool, 
Hoover's  spurge  grew  primarily  in  the 
portion  that  was  underlain  by  Tuscan 
loam  and  was  nearly  absent  from  the 
portion  underlain  by  Anita  clay 
(Alexander  and  Schlisinc  1997). 

In  the  Sacramento  Valley  occupied 
pools  are  on  acidic  soils  over  iron-silica 
cemented  hardpan.  Most  pools 
supporting  Hoover's  spurge  in  the  San 
Joaquin  Valley  are  on  neutral  to  saline- 
alkaline  soils  over  lime-silica  cemented 
hardpan  or  claypan  (Broyles  1987,  Stone 
et  al.  1988,  Sawyer  and  Keeler-Wolf 
1995,  CNDDB  2001).  Occurrences  of 


59904 


Federal  Register /Vol.  67,  No.  185 /Tuesday,  September  24.  2002  /  Proposed  Rules 


Hoover's  spurge  have  been  reported 
from  elevations  ranging  from  26  m  (85 
ft)  in  Glenn  County  to  128  m  (420  ft)  in 
Tehama  County  (CNDDB  2002). 

The  primary  constituent  elements  of 
critical  habitat  for  Hoover's  spurge  are 
those  habitat  components  that  are 
essential  for  the  primary  biological 
needs  of  germination,  growth, 
reproduction,  and  dispersal.  These 
primary  constituent  elements  are  found 
in  areas  that  support  vernal  pools, 
swales,  or  other  ephemeral  ponds  and 
depressions  and  their  associated^ 
uplands.  The  primary  constituent 
elements  for  Hoover's  spurge  include — 

(1)  Vernal  pools,  swales,  and  other 
ephemeral  wetlands  and  depressions  of 
appropriate  sizes  and  depths  and  the 
adjacent  upland  margins  of  these 
depressions  that  sustain  Hoover's 
spurge  germination,  growth  and 
reproduction,  including  but  not  limited 
to  vernal  pools  formed  on  neutral  to 
saline-alkaline  soils  over  lime-silica 
cemented  hardpan  or  claypan,  or  on 
acidic  soils  over  iron-silica  cemented 
hardpan,  that  typically  become 
inimdated  during  winter  rains,  but  are 
dry  during  the  simimer  and  do  not 
necessarily  fill  with  water  every  year; 
and 

(2)  The  associated  watershed(s)  and 
hydrologic  features,  including  the  pool 
basin,  swales,  and  surrounding  uplands 
(which  may  vary  in  extent  depending  on 
pool  size  and  depth,  soil  type  and 
depth,  hardpan  or  claypan  type  and 
extent,  topography,  and  climate)  that 
contribute  to  the  filling  and  drying  of 
the  verriSl  pool  or  ephemeral  wetland, 
and  that  maintain  suitable  periods  of 
pool  inundation,  water  quality,  and  soil 
moistiire  for  Hoover's  spurge 
germination,  growth  and  reproduction, 
and  dispersal,  but  not  necessarily  every 
year. 

All  of  the  above  described  primary 
constituent  elements  do  not  have  to 
occur  simultaneously  within  a  unit  for 
the  unit  to  constitute  critical  habitat  for 
Hoover's  spurge.  We  determined  the 
primary  constituent  elements  of  critical 
habitat  for  Hoover's  spurge  based  on 
studies  on  their  habitat  and  population 
biology  including  but  not  limited  to — 
Broyles  1987,  Stone  et  al.  1988,  and 
Alexander  and  Schlising  1997. 

Succulent  Owl's-Clover  Primary 
Constituent  Elements 

Succulent  owl's-clover  is  known 
mostly  from  vernal  pools  occurring  on 
alluvial  terrace  landforms.  These  pool 
types  have  been  described  as  both 
Northern  Claypan  and  Northern 
Hardpan  vernal  pools  (Sav^er  and 
Keeler-Wolf  1995)  within  annual 
grassland  communities  (CNDDB  2001). 


However,  it  is  found  on  Northern  Basalt 
Flow  vernal  pools  on  Hideaway  soils 
series  at  one  location  in  the  San  Joaquin 
Valley.  It  is  known  from  both  small  and 
large  pools  (EIP  Associates  1999). 
Although  not  all  pools  occupied  by  this 
taxon  have  been  studied  in  detail, 
Stebbins  et  al.  (1995)  collected  data  on 
six  occupied  pools  in  Fresno  and 
Madera  counties.  Some  were  tjrpical 
"bowl-like"  pools,  whereas  others  were 
more  similar  to  swales.  This  subspecies 
has  been  reported  from  pools  with  both 
long  and  short  inundation  periods  (EIP 
Associates  1999)  and  from  both  shallow 
and  "abnormally  deep  vernal  pools," 
but  approximate  depUi  of  these  pools 
was  not  given  (CNDDB  2001). 

Soil  series  supporting  succulent 
owl's-clover  include  Amador, 
Anderson,  Coming,  Fallbrook,  Keyes, 
Pentz,  Ramona,  Redding,  San  Joaquin. 
Vista,  and  Yokohl,  as  well  as  die 
PoUasky-Montpellier  complex.  Soil 
textures  at  those  sites  range  frt)m 
extremely  stony  loam  to  loamy  clay.  In 
the  proposed  UC  Merced  campus  and 
community  area,  the  species  is  found 
primarily  on  Redding  gravelly  loam; 
however.  Coming,  Keyes,  and  Pentz 
soils  also  contain  occurrences  of  the 
species  (EIP  Associates  1999). 
Populations  of  succulent  owl's-clover    ~ 
have  been  reported  from  elevations  of 
24  m  (80  ft)  at  the  San  Joaquin  County 
site  to  700  m  (2,300  ft)  at  Kennedy  Table 
in  Madera  County  (CNDDB  2001). 

The  primary  constituent  elements  of 
critical  habitat  for  succulent  owl's- 
clover  are  those  habitat  components  that 
are  essential  for  the  primary  biological 
needs  of  germination,  growth, 
reproduction,  and  dispersal.  These 
primary  constituent  elements  are  foimd 
in  areas  that  support  vernal  pools, 
swales,  or  other  ephemeral  ponds  and 
depressions  and  their  associated 
uplands.  The  primary  constituent 
elements  for  succulent  owl's-clover 
include — 

(1)  Vernal  pools,  swales,  and  other 
ephemeral  wetlands  and  depressions  of 
appropriate  sizes  and  depths  and  the 
adjacent  upland  margins  of  these 
depressions  that  sustain  succulent 
owl's-clover  germination,  growth  and 
reproduction,  including  but  not  limited 
to  hardpan  vemal  pools  on  alluvial 
terraces  and  San  Joaquin,  Redding, 
Coming,  Keyes,  and  Pentz  soils  series, 
among  others,  and  northern  basalt  flow 
vemal  pools  on  Hideaway  soils  series, 
that  typically  become  inimdated  during 
winter  rains,  but  are  dry  during  the 
svunmer  and  do  not  necessarily  fill  with 
water  every  year;  and 

(2)  The  associated  watershed(s)  and 
hydrologic  features,  including  the  pool 
basin,  swales,  and  surrounding  uplands 


(which  may  vary  in  extent  depending  on 
pool  size  and  depth,  soil  type  and 
depth,  hardpan  or  claypan  type  and 
extent,  topography,  and  climate)  that 
contribute  to  the  filling  and  drying  of 
the  vemal  pool  or  ephemeral  wetland, 
and  that  maintain  suitable  periods  of 
pool  inundation,  water  quality,  and  soil 
moisture  for  succulent  owl's-clover 
germination,  growth,  reproduction,  and 
dispersal,  but  not  necessarily  every  year. 

All  of  the  above  described  primary 
constituent  elements  do  not  have  to 
occiir  simultaneously  within  a  unit  for 
the  unit  to  constitute  critical  habitat  for 
succulent  owl's-clover.  We  determined 
the  primary  constituent  elements  of 
critical  habitat  for  succulent  owl's- 
clover  based  on  studies  of  their  habitat 
and  population  biology  including  but 
not  limited  to — Hoover  1968,  Chuang 
and  Heckard  1991,  Chuang  and  Heckard 
1993,  and  EIP  Associates  1999. 

Colusa  Grass  Primary  Constituent 
Elements 

Colusa  grass  has  the  broadest 
ecological  range  among  the  Orcuttieae. 
It  occurs  on  the  rim  of  alkaline  basins 
in  the  Sacramento  and  San  Joaquin 
valleys,  as  well  as  on  acidic  soils  of 
alluvial  fans  and  stream  terraces  along 
the  eastem  margin  of  the  San  Joaquin 
Valley  and  into  the  adjacent  foothills 
(Stone  et  al.  1988).  Colusa  grass  has 
been  foimd  in  Northern  Clajrpan  and 
Northem  Hardpan  vemal  pool  types 
(Sawyer  and  Keeler-Wolf  1995)  within 
rolling  grasslands  (Crampton  1959). 
This  species  typically  grows  in  the 
deepest  portion  of  the  pool  (Crampton 
1959)  but  also  may  occur  on  the  margins 
(Hoover  1937,  Stone  et  al.  1988).  Deeper 
pools  are  most  likely  to  provide  the  long 
inundation  period  required  for  '" 

germination  (EIP  Associates  1999). 

Several  soil  series  maintain  the  vemal 
pool  habitats  where  Colusa  grass  is 
found.  Solano  and  Yolo  county  sites 
where  Colusa  grass  grows  contain  vemal 
pools  formed  by  soils  in  the  Pescadero 
series,  whereas  those  in  central  Merced 
County  are  formed  by  soils  in  the 
Landlow  and  Lewis  series  (Silveira  in 
litt.  2000).  The  eastem  Merced  County 
and  Stanislaus  County  sites  include 
vemal  pool  habitats  formed  by  the  Bear 
Creek,  Coming.  Greenfield,  Keyes, 
Meikle,  Pentz,  Peters,  Raynor,  Redding, 
and  Whitney  series  (Stone  et  al.  1988, 
EIP  Associates  1999,  CNDDB  2002).  The 
type  and  composition  of  impermeable 
layers  underlying  occupied  vemal  pools 
also  vary,  ranging  from  claypan  in  the 
Sacramento  Valley  to  lime-silica 
cemented  hardpan  in  the  San  Joaquin 
Valley  basins,  to  iron-silica  cemented 
hardpan  in  the  eastem  margin  of  the 
San  Joaquin  Valley.  Tufiaceous 
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alluvium  underlies  some  eastem  San 
Joaquin  Valley  pools  and  intermittent 
streams  where  Colusa  grass  grows 
(Stone  et  al.  1988). 

The  primary  constituent  elements  of 
critical  habitat  for  Colusa  grass  are  those 
habitat  components  that  are  essential  for 
the  primary  biological  needs  of 
germination,  grovvrth,  reproduction,  and 
dispersal.  These  primary  constituent 
elements  are  found  in  areas  that  support 
vemal  pools,  swales,  or  other  ephemeral 
ponds  and  depressions  and  their 
associated  uplands.  The  primary 
constituent  elements  for  Colusa  grass 
include — 

(1)  Vemal  pools,  swales,  and  other 
ephemeral  wetlands  and  depressions  of 
appropriate  sizes  and  depths  and  the 
adjacent  upland  margins  of  these 
depressions  that  sustain  Colusa  grass 
germination,  growth  and  reproduction, 
and  that  typically  become  inuindated 
during  winter  rains,  including  but  not 
limited  to  vemal  pools  formed  on  the 
rim  of  alkaline  basins  in  the  Sacramento 
and  San  Joaquin  valleys,  as  well  as  on 
acidic  soils  of  alluvial  fans  and  stream 
terraces  along  the  eastem  margin  of  the 
San  Joaquin  Valley  and  into  the  adjacent 
foothills.  All  of  these  pool  types  are  dry 
during  the  simuner  and  do  not 
necessarily  fill  with  water  every  year; 
and 

(2)  The  associated  watershed(s)  and 
hydrologic  features,  including  the  pool 
basin,  swales,  and  surrounding  uplands 
(which  may  vary  in  extent  depending  on 
pool  size  and  depth,  soil  type  and 
depth,  hardpan  or  claypan  type  and 
extent,  topography,  and  climate)  that 
contribute  to  the  filling  and  drying  of 
the  vemal  pool  or  ephemeral  wetland, 
and  that  maintain  suitable  periods  of 
pool  inundation,  water  quality,  and  soil 
moistiire  for  Colusa  grass  germination, 
growth  and  reproduction,  and  dispersal, 
but  not  necessarily  every  year. 

All  of  the  above  described  primary 
constituent  elements  do  not  have  to 
occur  simultaneously  within  a  unit  for 
the  unit  to  constitute  critical  habitat  for 
Colusa  grass.  We  determined  the 
primary  constituent  elements  of  critical 
habitat  for  Colusa  grass  based  on  studies 
on  their  habitat  and  population  biology 
including  but  not  limited  to — Crampton 
1976,  Griggs  1980,  Reeder  1982,  Griggs 
and  Jain  1983,  Keeley  1998a,  and  Stone 
et  al.  1988. 

Greene's  Tuctoria  Primary  Constituent 
Elements 

Greene's  tuctoria  has  been  found  in 
three  types  of  vemal  pools:  Northern 
Basalt  How,  Northem  Claypan,  and 
Northem  Hardpan  (Sawyer  and  Keeler- 
Wolf  1995,  Stone  et  al.  1988).  Occupied 
poob  are  or  were  underlain  by  iron- 


silica  cemented  hardpan,  tuffaceous 
alluvium,  or  claypan  (Stone  ef  al.  1988). 
Of  pools  where  the  species  was  known 
to  be  extant  in  1987,  the  median  size 
was  0.6  ha  (1.5  ac),  with  a  range  of  50 
m2  (0.01  ac)  to  3.4  ha  (8.4  ac)  (Stone  et 
al.  1988).  Stone  et  al.  (1988)  noted  that 
Greene's  tuctoria  grew  in  shallower 
pools  than  other  members  of  the  tribe  or 
on  the  shallow  margins  of  deeper  pools, 
but  they  did  not  quantify  pool  depth.  At 
the  Vina  Plains.  Greene's  tuctoria  grew 
in  pools  of  "intermediate"  size,  which 
dried  in  April  or  early  May  of  1995 
(Alexander  and  Schlising  1997).  The 
Central  Valley  pools  containing 
Greene's  tuctoria  are  (or  were)  in 
grasslands;  the  Shasta  County 
occurrence  is  siurounded  by  pine  forest 
(CNDDB  2001).  Occupied  pools  in  the 
Central  Valley  are  (or  were)  at  elevations 
of  33.5  to  134  m  (110  to  440  ft)  (Stone 
et  al.  1988),  whereas  the  Shasta  Coimty 
occurrence  is  at  1,067  m  (3,500  ft) 
(CNDDB  2001). 

In  Tehama  and  Butte  counties, 
Greene's  tuctoria  grows  mostly  on  Anita 
clay  and  Tuscan  loam  soils,  with  one 
occurrence  on  Tuscan  stony  clay  loam. 
Soil  types  are  not  certain  for  several 
other  occurrences  in  this  region;  one  is 
on  either  the  Rockiin  or  the  San  Joaquin 
series,  and  the  others  are  unknown.  The 
single  occurrence  in  the  central  portion 
of  tiie  Central  Valley,  near  the  Glenn 
and  Colusa  coimty  line,  is  on  strongly 
saline-alkaline  Willows  clay  (Silveira  in 
litt.  2000).  On  the  eastem  margin  of  the 
San  Joaquin  Valley,  Greene's  tuctoria  is 
known  to  grow  on  a  number  of  different 
soil  series  including  Archerdale,  Bear 
Creek,  Exeter,  Meikle,  Ramona,  Raynor, 
Redding,  and  San  Joaquin. 

The  primary  constituent  elements  of 
critical  habitat  for  Greene's  tuctoria  are 
those  habitat  components  that  are 
essential  for  the  primary  biological 
needs  of  germination,  growth, 
reproduction,  and  dispersal.  These 
primary  constituent  elements  are  found 
in  areas  that  support  vemal  pools, 
swales,  or  other  ephemeral  ponds  and 
depressions  and  their  associated 
uplands.  The  primary  constituent 
elements  for  Greene's  tuctoria  include — 

(1)  Vemal  pools,  swales,  and  other 
ephemeral  wetlands  and  depressions  of 
appropriate  sizes  and  depths  and  the 
adjacent  upland  margins  of  these 
depressions  that  sustain  Greene's 
tuctoria  germination,  growth  and 
reproduction,  including  but  not  limited 
to  Northem  Claypan,  Northem  Hardpan 
and  Northem  Basalt  flow  vemal  pools, 
that  typically  become  inundated  during 
winter  rains,  but  are  dry  during  the 
summer  and  do  not  necessarily  fill  with 
water  every  year;  and 


(2)  The  associated  water8hed(s)  and 
hydrologic  features,  including  the  pool 
basin,  swales,  and  surrounding  uplands 
(which  may  vary  in  extent  depending  on 
pool  size  and  depth,  soil  type  and 
depth,  hardpan  or  claypan  type  and 
extent,  topography,  and  climate)  that 
contribute  to  the  filling  and  drying  of 
the  vemal  pool  or  ephemeral  wetland, 
and  that  maintain  suitable  periods  of 
pool  inundation,  water  quality,  and  soil 
moisture  for  Greene's  tuctoria 
germination,  growth  and  reproduction, 
and  dispersal,  but  not  necessarily  every 
year. 

All  of  the  above  described  primary 
constituent  elements  do  not  have  to 
occur  simultaneously  within  a  imit  for 
the  unit  to  constitute  critical  habitat  for 
Greene's  tuctoria.  We  determined  the 
primary  constituent  elements  of  critical 
habitat  for  Greene's  tuctoria  based  on 
studies  on  its  habitat  and  population 
biology  including  but  not  limited  to — 
Griggs  1980,  Griggs  and  Jain  1983,  Stone 
et  al.  1988,  Keeley  1988,  and  Alexander 
and  Schlising  1997. 


Hairy  Orcutt  Gr< 
Elements 


Primary  Consdtuant 


This  species  is  found  within  vemal 
pools  formed  on  high  or  low  stream 
terraces  and  alluvial  fans  (Stone  et  al. 
1988).  The  median  size  of  occupied 
pools  measured  in  the  late  1980*s  was 
1.7  ha  (4.2  ac),  with  a  range  of  0.34  to 
250  ha  (0.8  to  617.5  ac)  (Stone  et  al. 
1988).  At  the  Vina  Plains,  hairy  Orcutt 
grass  was  found  growing  only  in  pools 
that  held  water  imtil  May.  June,  or  July 
in  1995,  not  in  those  that  dried  in  April 
(Alexander  and  Schlising  1997).  This 
species  is  known  from  elevations  of  26 
m  (85  ft)  in  Glenn  County  to  123  m  (405 
ft)  in  Madera  County  (CNDDB  2001). 

Hairy  Orcutt  grass  is  found  on  both 
acidic  and  saline-alkaline  soils,  in  pools 
with  an  iron-silica  cemented  hardpan  or 
claypan.  In  Tehama  and  Butte  counties, 
pools  supporting  hairy  Orcutt  grass 
occur  on  the  Anita  and  Tuscan  soil 
series  (Stone  et  al.  1988.  CNDDB  2001). 
At  one  pool  in  the  Vina  Plains  that 
spans  both  Anita  clay  and  Tuscan  loam 
soils,  hairy  Orcutt  grass  was  found 
growing  primarily  on  the  Anita  clay 
(Alexander  and  Schlising  1997).  At  the 
Sacramento  National  Wildlife  Refuge, 
hairy  Orcutt  grass  occurs  on  the 
Willows  and  Riz  soil  series  (Silveira  in 
litt.  2000).  whereas  in  the  Southern 
Sierra  Foothills  Vemal  Pool  Region  it 
occurs  on  the  Cometa,  Greenfield, 
Hanford,  Meikle,  and  Whitney  soil 
series  (Stone  et  al.  1988). 

"The  primary  constituent  elements  of 
critical  habitat  for  hairy  Orcutt  grass  are 
those  habitat  components  that  are 
essential  for  the  primary  biological 
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needs  of  germination,  growth, 
reproduction,  and  dispersal.  These 
primary  constituent  elements  are  found 
in  areas  that  support  vernal  pools, 
swales,  or  other  ephemeral  ponds  and 
depressions  and  their  associated 
uplands.  The  primary  constituent 
elements  for  hairy  Orcutt  grass 
include — 

(1)  Vernal  pools,  swales,  and  other 
ephemeral  wetlands  and  depressions  of 
appropriate  sizes  and  depths  and  the 
adjacent  upland  margins  of  these 
depressions  that  sustain  hairy  Orcutt 
grass  germination,  growth  and 
reproduction,  including  but  not  limited 
to  featuires  occurring  on  both  acidic  and 
saline-alkaline  soils,  with  an  iron-silica 
cemented  hardpan  or  claypan,  and  that 
typically  become  inundated  during 
winter  rains,  but  are  dry  during  the 
summer  and  do  not  necessarily  fill  with 
water  every  year;  and 

(2)  The  associated  watershed(s)  and 
hydrologic  features,  including  the  pool 
basin,  swales,  and  surrounding  uplands 
(which  may  vary  in  extent  depending  on 
pool  size  and  depth,  soil  type  and 
depth,  hardpan  or  claypan  type  and 
extent,  topography,  and  climate)  that 
contribute  to  the  filling  and  drying  of 
the  vernal  pool  or  ephemeral  wetland, 
and  that  maintain  suitable  periods  of 
pool  inundation,  water  quality,  and  soil 
moisture  for  vernal  pool  plant 
germination,  growth  and  reproduction, 
and  dispersal,  but  not  necessarily  every 
year. 

All  of  the  above  described  primary 
constituent  elements  do  not  have  to 
occur  simultaneously  within  a  unit  for 
the  unit  to  constitute  critical  habitat  for 
hairy  Orcutt  grass.  We  determined  the 
primary  constituent  elements  of  critical 
habitat  for  hairy  Ocutt  grass  based  on 
studies  on  their  habitat  and  population 
biology  including  but  not  limited  to — 
Crampton  1959,  Medeiros,  1976,  Griggs 
1980,  Griggs  and  Jain  1983,  Stone  et  al. 
1988,  Durgarian  1995,  and  Alexander 
and  Schlising  1997. 

Sacramento  Orcutt  Grass  Primary 
Constituent  Elements 

Sacramento  Orcutt  grass  has  been 
found  in  Northern  Hardpan  and 
Northern  Volcanic  Mudflow  vernal 
pools  (Sawyer  and  Keeler-Wolf  1995).  It 
occurs  on  high  terrace  sites  (Stone  et  al. 
1988)  at  elevations  of  46  to  82  m  (150 
to  270  ft)  (CNDDB  2001).  Occupied 
pools  occur  in  blue  oak  woodland  and 
annual  grassland  (Crampton  1959, 
Griggs  1977.  CNDDB  2002).  Among 
occupied  pools  discovered  prior  to 
1988,  the  median  area  was  0.28  ha  (0.69 
ac)  and  ranged  from  0.1  ha  (0.25  ac)  to 
0.82  ha  (2.03  ac).  Soils  underlying  pools 
where  Sacramento  Orcutt  grass  grows 


are  acidic  with  an  iron-silica  hardpan 
(Stone  et  al.  1988),  and  the  pools 
contain  numerous  cobbles  (Crampton 
1959.  Stone  et  al.  1988).  Four  of  the 
known  occurrences  are  on  soils  in  the 
Redding  series,  two  are  on  Red  Bluff- 
Redding  complex  soils,  two  are  (or 
were)  on  Xerarents-urban  land-San 
Joaquin  complex,  and  one  is  on  Coming 
complex  soils. 

The  primary  constituent  elements  of 
critical  habitat  for  Sacramento  Orcutt 
grass  are  those  habitat  components  that 
are  essential  for  the  primary  biological 
needs  of  germination,  growth, 
reproduction,  and  dispersal.  These 
primary  constituent  elements  are  found 
in  areas  that  support  vernal  pools, 
swales,  or  other  ephemeral  ponds  and 
depressions  and  their  associated 
uplands.  The  primary  constituent 
elements  for  Sacramento  Orcutt  grass 
include — 

(1)  Vernal  pools,  swales,  and  other 
ephemeral  wetlands  and  depressions  of 
appropriate  sizes  and  depths  and  the 
adjacent  upland  margins  of  these 
depressions  that  sustain  Sacramento 
Orcutt  grass  germination,  growth  and 
reproduction,  including  but  not  limited 
to  vernal  pools  on  high  terrace 
landforms  on  acidic  soils  such  as  Red 
Bluff,  Redding,  and  Corning  soil  series. 
These  habitats  typically  become 
inundated  during  winter  rains,  but  are 
dry  during  the  summer  and  do  not 
necessarily  fill  with  water  every  year; 
and 

(2)  The  associated  watershed(s)  and 
hydrologic  features,  including  the  pool 
basin,  swales,  and  surrounding  uplands 
(which  may  vary  in  extent  depending  on 
pool  size  and  depth,  soil  type  and 
depth,  hardpan  or  clajrpan  type  and 
extent,  topography,  and  climate)  that 
contribute  to  the  filling  and  drying  of 
the  vernal  pool  or  ephemeral  wetland, 
and  that  maintain  suitable  periods  of 
pool  inundation,  water  quality,  and  soil 
moisture  for  Sacramento  Orcutt  grass 
germination,  growth  and  reproduction, 
and  dispersal,  but  not  necessarily  every 
year. 

All  of  the  above  described  primary 
constituent  elements  do  not  have  to 
occur  simultaneously  within  a  luiit  for 
the  unit  to  constitute  critical  habitat  for 
Sacramento  Orcutt  grass.  We 
determined  the  primary  constituent 
elements  of  critical  habitat  for 
Sacramento  Orcutt  grass  based  on 
studies  on  their  habitat  and  population 
biology  including  but  not  limited  to — 
Crampton  1959,  Griggs  1980,  Griggs  and 
Jain  1983,  Holland  1987,  and  Stone  et 
al.  1988. 


San  Joaquin  Valley  Orcutt  Grass 
Primary  Constituent  Elements 

San  Joaquin  Valley  Orcutt  grass 
occiu-s  on  alluvial  fans,  high  and  low 
stream  terraces  (Stone  et  al.  1988),  and 
tabletop  lava  flows  (Stebbins  et  al.  1995, 
CNDDB  2001).  This  species  has  been 
reported  in  Northern  Claypan,  Northern 
Hardpan,  and  Northern  Basalt  Flow 
vernal  pools  (Sawyer  and  Keeler-Wolf 
1995)  within  rolling  grassland 
(Crampton  1959).  Occupied  pools  range 
in  siu^ace  area  from  Q.014  to  4.9  ha  (0.05 
to  12.1  ac),  with  a  median  area  of  0.62 
ha  (1.54  ac)  (Stone  et  al.  1988).  San 
Joaquin  Valley  Orcutt  grass  has  been 
reported  itom  elevations  of  30  to  755  m 
(100  to  2,475  ft);  the  highest  elevation 
sites  are  those  on  the  volcanic  tabletops 
of  Fresno  and  Madera  counties 
(Stebbins  et  al.  1995,  CNDDB  2001). 

The  pools  where  San  Joaquin  Valley 
Orcutt  grass  is  known  to  occur  form  on 
acidic  soils  that  vary  in  texture  from    ^ 
clay  to  sandy  loam.  Soil  series 
represented  include  the  Hideaway  series 
on  Fresno-Madera  County  volcanic 
tabletops,  and  Amador,  Cometa, 
Coming,  Greenfield,  Los  Robles, 
Madera,  Peters,  PoUasky-Montpellier 
complex,  Rajnnor,  Redding,  and  San 
Joaquin  soil  series  elsewhere  in  the 
range.  The  impermeable  layer  at 
historical  or  extant  occurrences 
included  iron-silica  cemented  hardpan, 
tuffaceous  alluviiun,  and  basaltic  rock 
from  ancient  volcanic  flows  (Stone  et  al. 
1988,  Stebbins  et  al.  1995,  EIP 
Associates  1999,  CNDDB  2001). 

The  primary  constituent  elements  of 
critical  habitat  for  San  Joaquin  Valley 
Orcutt  grass  are  those  habitat 
components  that  are  essential  for  the 
primary  biological  needs  of  germination, 
growth,  reproduction,  and  dispersal. 
These  primary  constituent  elements  are 
found  in  areas  that  support  vernal  pools, 
swales,  or  other  ephemeral  ponds  and 
depressions  and  their  associated 
uplands.  The  primary  constituent 
elements  for  San  Joaquin  Valley  Orcutt 
grass  include — 

(1)  Vernal  pools,  swales,  and  other 
ephemeral  wetlands  and  depressions-of 
appropriate  sizes  and  depths  and  the 
adjacent  upland  margins  of  these 
depressions  that  sustain  San  Joaquin 
Orcutt  grass  germination,  growth  and 
reproduction,  ir  eluding  but  not  limited 
to  vernal  pools  on  alluvial  fans,  high 
and  low  stream  terraces,  and  tabletop 
lava  flows.  These  habitats  typically 
becomie  inundated  during  winter  rains, 
but  are  dry  during  the  summer  and  do 
not  necessarily  fill  with  water  every 
year;  and 

(2)  The  associated  watershed(s)  and 
hydrologic  features,  including  the  pool 
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basin,  swales,  and  surrounding  uplands 
(which  may  vary  in  extent  depending  on 
pool  size  and  depth,  soil  type  and 
depth,  hardpan  or  claypan  type  and 
extent,  topography,  and  climate)  that 
contribute  to  the  filling  and  drying  of 
the  vernal  pool  or  ephemeral  wetland, 
and  that  maintain  suitable  periods  of 
pool  inimdation,  water  quality,  and  soil 
moisture  for  San  Joaquin  Valley  Orcutt 
grass  germination,  growth  and 
reproduction,  and  dispersal,  but  not 
necessarily  every  year. 

All  of  the  above  described  primary 
constituent  elements  do  not  have  to 
occur  simultaneously  within  a  imit  for 
the  unit  to  constitute  critical  habitat  for 
San  Joaquin  Valley  Orcutt  grass.  We 
determined  the  primary  constituent 
elements  of  critical  habitat  for  San 
Joaquin  Valley  Orcutt  grass  pools  based 
on  studies  on  their  habitat  and 
population  biology  including  but  not 
limited  to — Crampton  1959,  Griggs 
1980,  Griggs  and  Jain  1983,  Stone  et  al. 
1988,  Stebbins  et  al.  1995,  Keeley 
1998a,  and  EIP  Associates  1999. 

Slender  Orcutt  Grass  Primary 
Constituent  Elements 

Slender  Orcutt  grass  is  foimd 
primarily  on  substrates  of  volcanic 
origin  (Crampton  1959,  Corbin  and 
Schoolcraft  1989).  Vemal  pools  in 
which  slender  Orcutt  grass  grows  are 
classified  as  Northern  Volcanic  Ashflow 
and  Northern  Volcanic  Mudflow  vemal 
pools  (Sawyer  and  Keeler-Wolf  1995). 
Impjervious  layers  range  bom  iron-silica 
hardpan  to  bedrock  (Stone  et  al.  1988, 
Corbin  and  Schoolcraft  1989,  CNDDB 
2001).  Among  the  populations  studied 
by  Stone  and  others  (1988),  the  median 
area  of  pools  occupied  by  slender  Orcutt 
grass  was  0.65  ha  (1.6  ac)  and  ranged 
from  0.08  to  45  ha  (0.2  to  111  ac).  On 
the  Modoc  Plateau,  occupied  pools 
known  as  of  1989  ranged  in  size  from 
2  to  40  ha  (5  to  100  ac)  and  were 
typically  at  least  30  cm  (11.8  in)  deep; 
this  species  was  restricted  to  the  deepest 
areas  of  these  pools  (Corbin  and 
Schoolcraft  1989).  Slender  Orcutt  grass 
occurs  through  a  wide  range  of 
elevations  corresponding  to  its  broad 
geographical  range.  The  lowest  reported 
elevation  was  27  m  (90  ft)  in 
Sacramento  County  (Stone  et  al.  1988) 
and  the  highest  was  1,756  m  (5,761  ft) 
in  Plumas  County  (Corbin  in  litt.  1999). 

Soil  types  supporting  vemal  pools 
where  slender  Orcutt  grass  is  known  to 
occur  are  diverse,  ranging  from  slightly 
to  strongly  acidic  (Stone  et  al.  1988)  and 
from  clay  to  sandy,  silty,  or  cobbly  loam 
(Corbin  and  Schoolcraft  1989,  CNDDB 
2001).  The  soil  series  has  not  been 
reported  for  all  slender  Orcutt  grass  sites 
but  the  species  has  been  reported  on 


Collayomi-Aiken-Whispering  complex 
and  the  Konocti-Hambright  complex 
soils.  Modoc  Plateau  occurrences  occur 
on  the  Gooval,  Lasvar,  Lasvar-Pitvar 
complex,  and  Nosoni  soil  series, 
whereas  occurrences  in  northeastern 
Sacramento  Valley  are  on  the  Anita, 
Guenon,  Inks,  Inskip,  Laniger,  Moda, 
Redding,  Toomes,  and  Tuscan  soil 
series.  The  Redding  soil  series  also 
supports  slender  Orcutt  grass  in 
Sacramento  County  (Stone  et  al.  1988, 
CNDDB  2001). 

Vegetation  types  in  which  the 
occupied  pools  occur  are  diverse, 
ranging  from  grassland  and  oak 
woodland  to  mixed  conifer  forest,  silver 
sagebrush  {Artemisia  cana)  flats,  and 
sedge  meadows  (Crampton  1959, 
CNDDB  2001).  Associated  species  vary 
throughout  the  range  of  slender  Orcutt 
grass.  Although  slender  Orcutt  grass 
grows  in  the  same  vemal  pool 
complexes  as  hairy  Orcutt  grass  in 
Tehama  County  (including  the  Vina 
Plains  Preserve)  and  Sacramento  Orcutt 
grass  in  Sacramento  County,  it  has  not 
been  foimd  to  share  any  pools  with 
either  species  (Stone  et  al.  1988, 
Cochrane  in  litt.  1995a,  Alexander  and 
Schlising  1997,  CNDDB  2001). 

The  primary  constituent  elements  of 
critical  habitat  for  slender  Orcutt  grass 
are  those  habitat  components  that  are 
essential  for  the  primary  biological 
needs  of  germination,  grov^rth, 
reproduction,  and  dispersal.  These 
primary  constituent  elements  are  found 
in  areas  that  support  vemal  pools, 
swales,  or  other  ephemeral  ponds  and 
depressions  and  their  associated 
uplands.  The  primary  constituent 
elements  for  slender  Orcutt  grass 
include — 

(1)  Vemal  pools,  swales,  and  other 
ephemeral  wetlands  and  depressions  of 
appropriate  sizes  and  depths  and  the 
adjacent  upland  margins  of  these 
depressions  that  sustain  slender  Orcutt 
grass  germination,  growth  and 
reproduction,  including  but  not  limited 
to  Northern  Volcanic  Ashflow  and 
Northem  Volcanic  Mudflow  vemal 
pools  (Sawyer  and  Keeler-Wolf  1995) 
with  iron-silica  and  bedrock  hardpan  " 
impervious  layers,  and  that  typically 
becon^  inundated  during  winter  rains, 
but  are  dry  during  the  summer  and  do 
not  necessarily  fill  with  water  every 
year;  and 

(2)  The  associated  watershed(s)  and 
hydrologic  feattues,  including  the  pool 
basin,  swales,  and  surrounding  uplands 
(which  may  vary  in  extent  depending  on 
pool  size  and  depth,  soil  type  and 
depth,  hardpan  or  claypan  type*and 
extent,  topography,  and  climate)  that 
contribute  to  the  filling  and  drying  of 
the  vemal  pool  or  ephemeral  wetland. 


and  that  maintain  suitable  periods  of 
pool  inimdation,  water  quedity,  and  soil 
moistiue  for  slepder  Orcutt  grass 
germination,  growth  and  reproduction, 
and  dispersal,  but  not  necessarily  every' 
year. 

All  of  the  above  described  primary 
constituent  elements  do  not  have  to 
occur  simultaneously  within  a  unit  for 
the  unit  to  constitute  critical  habitat  for 
slender  Orcutt  grass.  We  determined  the 
primary  constituent  elements  of  critical 
habitat  for  slender  Orcutt  grass  based  on 
studies  on  their  habitat  and  population 
biology  including  but  not  limited  to — 
Griggs  1980,  Griggs  1981,  Reeder  1982. 
Griggs  and  Jain  1983,  Stone  et  al.  1988, 
Corbin  and  Schoolcraft  1989,  and 
Alexander  and  Schlising  1997. 

Solano  Grass  Primary  Constituent 
Elements 

Solano  grass  has  been  found  only  in 
the  Northem  Claypan  type  of  vemal 
pool  (Sawyer  and  Keeler-Wolf  1995) 
within  annual  grassland  (CNDDB  2001). 
Pools  where  Solano  grass  occurs  tend  to 
be  milky  from  suspended  sediments 
(Holland  1987).  The  occupied  pools  in   . 
Solano  County  are  more  properly 
described  as  alkaline  playas  or 
intermittent  lakes  due  to  their  large 
siuiace  area  (Crampton  1959),  whereas 
those  at  the  Yolo  County  site  are 
"relatively  small"  (Witham  in  litt. 
2000a).  Soils  underlying  knovim  Solano 
grass  sites  are  saline-alkaline  clay  or 
silty  clay  in  the  Pescadero  series 
(Crampton  1959,  CNDDB  2001).  Known 
occurrences  are  at  elevations  of 
approximately  5  to  11  ga  (15  to  35  ft) 
(CNDDB  2001). 

The  primary  constituent  elements  of 
critical  habitat  for  Solano  grass  are  those 
habitat  components  that  are  essential  for 
the  primary  biological  needs  of 
germination,  growth,  reproduction,  and 
dispersal.  These  primary  constituent 
elements  are  found  in  areas  that  support 
vemal  pools,  swales,  or  other  ephemeral 
ponds  and  depressions  and  their 
associated  uplands.  The  primary 
constituent  elements  for  Solano  grass 
include: 

(1)  Vemal  pools,  swales,  and  other 
ephemeral  wetlands  and  depressions  of 
appropriate  sizes  and  depths  and  the 
adjacent  upland  margins  of  these 
depressions  that  sustain  Solano  grass 
germination,  growth  and  reproduction, 
including  but  not  limited  to  Northem 
Claypan  vemal  pools  (Sawyer  and 
Keeler-Wolf  1995)  on  saline-alkaline 
clay  or  silty  clay  in  the  Pescadero  soil 
series  that  typically  become  inundated 
diuing  winter  rains,  but  are  dry  during 
the  siunmer  and  do  not  necessarily*  fill 
with  water  every  year;  and 


59908  Federal  Register / Vol.  67,  No.  185 /Tuesday.  September  24,  2002 / Proposed  Rules 


(2)  The  associated  watershed(s)  and 
hydrologic  features,  including  the  pool 
basin,  swales,  and  siurounding  uplands 
(which  may  vary  in  extent  depending  on 
pool  size  and  depth,  soil  type  and 
depth,  hardpan  or  claypan  type  and 
extent,  topography,  and  climate)  that 
contribute  to  the  filling  and  drying  of 
the  vemal  pool  or  ephemeral  wetland, 
and  that  maintain  suitable  periods  of 
pool  inundation,  water  quality,  and  soil 
moistiue  for  Solano  grass  germination, 
growth  and  reproduction,  and  dispersal, 
but  not  necessarily  every  year. 

All  of  the  above  described  primary 
constituent  elements  do  not  have  to 
occur  simultaneously  within  a  unit  for 
the  unit  to  constitute  critical  habitat  for 
Solano  grass.  We  determined  the 
primary  constituent  elements  of  critical 
habitat  for  Solcmo  grass  based  on  studies 
on  their  habitat  and  population  biology 
including  but  not  limited  to — Griggs 
1980.  Holland  1987,  and  Stone  et  al. 
1988.  I 

Criteria  Used^To  Identify  Critical 
Habitat 

In  accordance  with  section  3{5)(A)(I) 
of  the  Act  and  regulations  at  50  CFR 
424.12  in  determining  which  areas  to 
propose  as  critical  habitat,  we  are 
required  to  base  critical  habitat 
determinations  on  the  best  scientific 
and  commercial  data  available  and  to 
consider  those  physical  and  biological 
featiues  that  are  essential  to  the 
conservation  of  the  species  and  that  may 
require  special  management 
considerations  or  protection.  Such 
requirements  include  but  are  not  limited 
to:  space  for  individual  and  population 
grov^,  and  for  normal  behavior;  food, 
water,  air,  light,  minerals,  or  other 
nutritional  or  physiological 
requirements:  cover  or  shelter;  sites  for 
breeding,  reproduction,  rearing  of 
offspring;  and  habitats  that  are  protected 
fronrdistvubance  or  are  representative  of 
the  historic  geographical  and  ecological 
distributions  of  a  species.  Oiu 
implementing  regulations  at  50  CFR 
424.12(e)  indicate  that  the  Secretary 
shall  designate  as  critical  habitat  areas 
outside  the  geographical  area  presently 
occupied  by  a  species  only  when  a 
designation  limited  to  its  present  range 
would  be  inadequate  to  ensure  the 
conservation  of  the  species. 

The  primary  objective  in  designating 
critical  habitat  is  to  identify  areas  that 
are  considered  essential  for  the 
conservation  of  the  species,  and  to 
highlight  specific  areas  where  special 
management  considerations  or 
protections  are  necessary.  The  Act 
defines  the  term  "conservation"  to  mean 
"the  use  of  all  methods  and  procedures 
which  are  necessary  to  bring  any 


endangered  species  or  threatened 
species  to  the  point  at  which  the 
measures  provided  pursuant  to  this  Act 
are  no  longer  necessary.  Such  methods 
and  procedures  include,  but  are  not 
limited  to,  all  activities  associated  with 
scientific  resources  management  such  as 
research,  census,  law  enforcement, 
habitat  acquisition  and  maintenance, 
propagation,  live  trapping,  and 
transplantation  *  *  *  "  Section  4(f)(1) 
of  the  Act  provides  for  the  development 
and  implementation  of  recovery  plans 
"for  the  conservation  and  siuvival  of     - 
endangered  species  and  threatened 
species,"  and  directs  that  such  plans 
incorporate  "a  description  of  such  site- 
specific  management  actions  as  may  be 
necessary  to  achieve  the  plan's  goal  for 
the  conservation  and  survival  of  the 
species;"  and  "objective,  measurable 
criteria  which,  when  met,  would  result 
in  a  determination  *  *  *  that  the 
species  be  removed  from  the  list." 

General  Criteria 

The  Service  currently  is  preparing  a 
draft  recovery  plan  that  will  describe 
measures  and  actions  necessary  for  the 
conservation  and  survival  of  the  vemal 
pool  species  addressed  in  this  proposed 
rule.  In  determining  the  size,  nxunber. 
and  location  of  areas  to  propose  as 
critical  habitat  we  have  considered  the 
featiues  necessary  for  conservation  of 
each  species  as  recommended  by  the 
vemal  pool  recovery  team,  other  vemal 
pool  experts,  peer  reviewed  literature, 
scientific  reports,  and  other  information 
in  our  files.  We  do  not.  however, 
anticipate  that  these  areas  include  all  of 
the  habitat  areas  that  may  eventually  be 
determined  to  be  necessary  for  the 
conservation  of  the  species  addressed 
herein.  For  these  reasons,  critical  habitat 
designations  do  not  signal  that  habitat 
outside  the  designation  is  unimportant 
or  may  not  be  required  for  recovery. 

The  conservation  of  species  addressed 
in  this  rule  depends  on  removing  and 
alleviating  the  factors  that  threaten 
them,  including  factors  that  led  to  their 
population  decline  and  subsequent 
Federal  listing.  Most  species  addressed 
in  this  proposed  rule  are  threatened  by 
common  factors  because  they  occupy 
the  same  vemal  pool  ecosystems. 

Holland  (1998)  estimated  that  almost 
three-quarters  of  vemal  pool  habitats  in 
the  Central  Valley  of  California  had 
been  lost  by  1997.  Loss  of  habitat  has 
been  even  more  complete  in  areas 
outside  of  the  Central  Valley.  In  the 
central  coast  area,  at  least  90  percent  of 
historic  vemal  pools  have  been 
destroyed^  and  most  remaining  pools 
have  been  degraded  (Ferren  and 
Pritchett  1988).  In  southern  California 
estimated  loss  of  vemal  pool  habitat 


ranges  from  95  percent  to  nearly  total 
(Bauder 1986. 1987,  Bander  and 
McMillan  1998).  In  Oregon,  60  percent 
of  vemal  pool  habitats  have  been 
destroyed,  and  only  18  percent  of  the 
remaining  habitats  are  considered  intact 
(Oregon  Natiual  Heritage  Program  1997, 
Borgias  and  Patterson  1999).  As  a  result 
of  widespread  habitat  loss,  most  of  the 
species  addressed  in  this  rule  are  now 
limited  to  a  fraction  of  their  former 
ranges. 

Begiiming  around  the  mid-1800s, 
vemal  pool  habitats  were  destroyed  as 
a  result  of  conversion  to  agriculture  and 
water  diversion  and  impoimdment 
projects  (Frayer  et  al.  1989,  Holland 
1998,  Kreissman  1991).  In  more  recent 
years,  vemal  pool  habitats  have  been 
lost  primarily  as  a  result  of  widespread 
urbanization  (Bauder  1986,  Bauder  and 
McMillan  1998).  Much  of  the  loss  of 
habitat  was  the  result  of  residential, 
commercial,  and  industrial 
development  projects.  The  construction 
of  infrastructures  associated  with 
urbanization  has  also  contributed 
greatly  to  loss  of  vernal  pool  habitats, 
including  the  construction  of  highways, 
wastewater  treatment  plants,  sewer 
lines,  water  supply  projects,  and  other 
utility  projects  associated  with 
urbanization  in  California. 

In  some  areas,  conversion  of  vemal 
pool  habitats  to  intensive  agricultiual 
uses  continues  to  contribute  to  the 
decline  of  vemal  pool  habitats  and  the 
species  that  inhabit  them.  From  1992  to 
1998,  50,825  ha  (125,591  ac)  of  grazing 
land  were  converted  to  other 
agriciiltiual  uses  in  the  Central  Valley  of 
California  (California  Department  of 
Conservation  2001).  It  is  likely  that 
much  of  this  land  supported  vernal 
pools.  Holland  estimated  that  more  than 
12,950  ha  (32,000  ac)  of  vemal  pool 
habitats  had  been  lost  in  the  San 
Joaquin  valley  vemal  pool  region  from 
the  late  1980s  until  1997,  mostly  as  a 
result  of  agricultiual  conversion 
(Holland  1998).  Through  consultation 
under  section  7  of  the  Act,  we  reviewed 
projects  converting  more  than  6,070  ha 
(15,000  ac)  of  vemal  pool  habitats  to 
iatensive  agricultural  uses. 

Vemal  pool  species  are  also 
threatened  by  other  activities  that 
indirecUy  destroy  vemal  pool 
ecosystems  and  render  them  unsuitable 
for  vemal  pool  species,  including 
activities  that  alter  hydrology,  introduce 
contaminants,  cause  erosion  or 
sedimentation,  and  introduce  non- 
native  species  into  vemal  pool 
ecosystems.  Maintaining  habitat 
integrity  was  identified  by  the  vemal 
pool  recovery  team  as  an  important 
consideration  in  planning  recovery 
strategies  for  the  species  addressed  in 
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this  proposed  rule  (Vemal  Pool 
Recovery  Team  in  litt.  1996).  The 
recovery  of  the  species  addressed  in  this 
proposed  mle  will  depend  on  the 
development  of  recovery  strategies  that 
eliminate  or  minimize  these  threats  so 
that  populations  can  stabilize,  and 
futiu«  declines  will  be  minimized. 

Alteration  of  vemal  pool  hydrology 
can  dramatically  degrade  vernal  pool 
habitats.  Vemal  pool  hydrology  can  be 
altered  by  a  variety  of  activities, 
including  the  construction  of  roads, 
trails,  ditches,  or  canals  that  can  block 
the  flow  of  water  into,  or  drain  water 
away  from,  vemal  pools  and  vemal  pool 
complexes  (CNDDB  2001).  Rimoff  fi^m 
irrigated  agricultural  lands,  storm  water 
drains,  or  developed  areas  covered  with 
concrete,  asphalt,  or  irrigated  lawns  can 
dramatically  alter  the  hydrology  of 
adjacent  vemal  pools  (Bauder  1987, 
Clark  et  al.  1998).  As  described  in  the 
primary  constituent  element  section  of 
this  rule,  all  of  the  species  addressed 
herein  depend  on  specific  timing  and 
duration  of  inimdation  to  complete  their 
life  cycles.  Altered  vemal  pool 
hydrology  can  harm  vemal  pool  species 
by  preventing  germination  or  hatching, 
preventing  growth  and  maturation,  and 
by  preventing  reproduction  and 
dismpting  gene  flow  and  dispersal. 
Altered  hydrology  can  also  allow 
invasion  of  habitats  and  extirpation  of 
vemal  pool  species  by  dominant  upland 
or  aquatic  species. 

Vemal  pool  species  have  also 
declined  as  a  result  of  water 
contamination.  Vemal  pool  crustaceans, 
in  particular  are  highly  sensitive  to  the 
water  chemistry  of  their  vemal  pool 
habitats,  and  contamination  of  vemal 
pools  may  m]\ae  or  kill  them  (Belk 
1977,  Eng  et  al.  1990,  Gonzalez  et  al. 
1996).  Toxic  chemicals,  such  as 
petroleiun  products,  pesticides, 
herbicides,  adjuvants,  fertilizers,  and 
soap  may  wash  into  vemal  pools  diuing 
development  of  adjacent  areas.  Vemal 
pools  adjacent  to  existing  developments 
may  also  be  contaminated  from  roadway 
contaminants  in  surface  runoff  (e.g., 
grease,  oil,  and  heavy  metals).        ^ 
Contamination  may  result  from 
discharge  of  fertilizers  and  pesticides 
into  surface  waters  from  golf  courses, 
irrigated  agric\ilt\ual  lands,  or 
landscaped  residential  areas  (Petrovic 
1990).  In  addition  to  altered  hydrology 
and  contamination,  vemal  pool  species 
have  declined  as  a  result  of  a  variety  of 
other  incompatible  land  uses  including 
off  road  vehicle  use.  diunping, 
vandalism,  erosion  and  sedimentation 
(Service  1994c,  CNDDB  2001). 

Additional  threats  to  vemal  pool 
species  include  the  negative  effects  of 
fragmentation  and  isolation  on 


populations  that  were  once  part  of  larger 
interconnected  habitats,  and  the  effects 
of  small  population  sizes  and  loss  of 
genetic  diversity  that  result  from  habitat 
fragmentation.  Fragmentation  threatens 
the  elimination  of  some  populations 
with  unforeseen  natural  and 
anthropogenic  catastrophic  events. 
Vemal  pool  species  in  these  small 
habitat  patches  are  also  vulnerable  to 
random  fluctuations  in  habitat 
availability  due  to  annual  weather 
patterns  and  other  envirorunental 
factors.  They  are  also  more  vulnerable  to 
extirpation  fitim  random  fluctuations  in 
demographic  factors,  such  as  birth  rates 
and  death  rates  (Lesica  and  Allendorf 
1995). 

Fragmentation  of  vemal  pool 
complexes  could  contribute 
significantiy  to  the  loss  of  genetic 
diversity  among  vemal  pool  species  and 
reduce  tiie  likelihood  of  recolonization 
events  following  population  extinction 
by  limiting  opportimities  for  dispersal 
(King  1996.  Fugate  1998).  The 
fragmentation  of  vemal  pool  habitats 
may  decrease  the  ability  of  avian  species 
to  move  between  remaining  patches  of 
vemal  pool  habitats  (Silveira  1998). 
which  would  contribute  to  the  isolation 
of  vemal  pool  crustacean  populations 
by  reducing  cyst  dispersal  between 
remaining  vemal  pool  habitat  patches 
(Proctor  1964.  Krapu  1974,  Swanson 
1974,  Driver  1981,  Ahl  1991). 
Fragmentation  of  vemal  pool  areas 
could  reduce  the  availability  of  habitat 
for  pollinator  species,  and  decrease  or 
eliininate  seed  production  of  many 
vemal  pool  plants  (Thorp  and  Leong 
1998). 

As  described  in  the  Primary 
Constituent  Element  section  of  this 
proposed  mle,  the  conservation  of  the 
wetted  area  of  the  vemal  pool  alone  is 
not  sufficient  to  provide  the  hydrologic 
conditions  necessary  for  the 
reproduction,  feeding,  sheltering,  and 
dispersal  of  the  vernal  pool  species 
addressed  in  this  proposed  rule.  To 
maintain  the  integrity  of  the  vemal  pocA 
habitat  and  prevent  extirpation  of  vemal 
pool  species  resulting  from  altered 
hydrology,  contamination, 
sedimentation,  and  other  factors  which 
originate  in  the  uplands  surrounding  the 
vemal  pools  it  is  equally  necessary  to 
conserve  the  surroujiding  micro- 
watershed  and  associated  uplands  that 
directly  sxuround  and  feed  the  wetted 
area  of  the  vemal  pool  or  pool  complex. 

The  boundaries  of  vemal  pool 
complexes,  including  vemal  pools, 
swales,  and  the  associated  uplands, 
where  vemal  pool  species  are  known  to 
occur  in  California  have  been  mapped 
by  Holland  (1998,  2002)  and  by  a 
number  of  local  and  state  organizations 


I 


throughout  CaUfomia  and  in  Oregon. 
The  soil  types  and  geologic  formations    . 
which  support  vemal  pools  have  also 
been  mapped,  and  the  associated 
landforms  have  been  identified.  We 
utilized  these  boundaries  to  identify 
areas  that  support  vemal  pools,  swales, 
and  the  associated  uplands  that 
comprise  the  hydrological  imit  of  the 
vemal  pool  complex  necessary  for 
vemal  pool  crustacean  growth, 
reproduction,  feeding,  and  dispersal  and 
vemal  pool  plant  germination,  growth, 
and  reproduction.  We  relied  on  these 
mapped  boundaries  to  identify  vemal 
pool  complexes  as  intact,  hydrologically 
functioning  units.  We  did  not  dissect  or 
fragment  existing  complexes  within  this 
designation.  However,  we  do  not  believe 
the  entire  watershed  of  vemal  pool 
habitats,  as  depicted  by  CALWATER  or 
other  watershed  mapping  efforts,  is 
essential  to  the  conservation  of  the 
species,  and  we  are  not  proposing  to 
designate  entire  watersheds  as  critical 
habitat. 

Maintaining  the  range  of  habitat  types 
in  which  a  species  is  known  to  occur 
has  been  identified  as  an  important 
element  in  species  recovery  (Vemal 
Pool  Recovery  Team  in  litt.  1996). 
Protecting  envirorunental  variability 
will  reduce  the  chance  of  losing 
populations  that  are  important  for  their 
genetic  uniqueness  and  adaptation  to 
local  environmental  conditions  (Fugate 
1992,  King  1996,  Linhart  and  Grant 
1996,  Fugate  1998).  Envirorunental 
factors  such  as  hydrology,  soil 
composition  and  chemistry,  pool  size, 
and  water  chemistry,  play  a  major  role 
in  determining  species  presence  and 
composition  in  vemal  pool  plants 
(Holland  and  Griggs  1976,  Holland  and 
Dains  1990,  Jokerst  1990.  Stallings  and 
Warren  1996).  The  presence  and  species 
composition  of  vemal  pool  crustaceans 
is  also  largely  determined  by  physical 
factors  such  as  pool  size,  depdi,  area, 
and  water  chemistry  (Eng  et  al.  1990, 
Gonzales  et  al.  1996,  Hathaway  and 
Simovich  1996,  Simovich  and 
Hathaway  1997,  Platenkamp  1998, 
Simovich  1998.  Hehn  1998).  Variation 
in  these  factors  contributes  to  the  wide 
range  of  life  history  strategies  observed 
in  vemal  pool  cmstaceans  and  plants, 
and  to  the  high  levels  of  species 
diversity  observed  in  venial  pool 
ecosystems  in  general.  Various  efforts  to 
classify  vemal  pools,  including  Sawyer 
and  Keeler-Wolf  1995.  Keeler-Wolf  et  al. 
1998,  Smith  and  Verrill  1998.  have 
identified  the  locations  and 
distributions  of  these  different  pool 
types.  We  consulted  these  sources  of 
information  to  ensure  we  have 
accurately  identified  the  range  of 
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habitats  in  which  each  of  the  15  species 
addressed  in  this  proposed  rule  are 
known  to  occur.  ] 

Special  Management  Considerations 

In  proposing  critical  habitat,  we  also 
have  considered  how  this  designation 
highlights  habitat  that  needs  special 
management  considerations  or 
protection.  For  example,  we  have  many 
regional  HCPs  under  development,  and 
this  designation  will  be  useful  in 
helping  applicants  determine  what 
vernal  pool  habitat  areas  should  be 
highest  priority  for  special  management 
or  protection,  and  where  there  may  be 
more  flexibility  in  conservation  options. 
This  designation  will  guide  them  and  us 
in  ensuring  that  all  local  habitat 
conservation  planning  efforts  are 
consistent  with  conservation  objectives 
for  these  species. 

Once  a  vernal  pool  habitat  has  been 
protected  from  direct  filling,  it  is  still 
necessary  to  ensure  that  the  habitat  is 
not  rendered  unsuitable  for  vernal  pool 
species  because  of  factors  such  as 
altered  hydrology,  contamination,  non- 
native  species  invasions,  or  other 
incompatible  land  uses.  Even  the  best 
designed  vernal  pool  preserve  may  still 
be  susceptible  to  alterations  that  render 
it  unsuitable  for  vernal  pool  species. 
Many  of  the  factors  that  cause  the 
decline  and  extirpation  of  vernal  pool 
species  can  be  controlled  through 
special  management  actions.  Examples 
of  special  management  actions  that  may 
be  necessary  to  prevent  further  declines 
and  loss  of  populations  of  species 
addressed  in  this  rule  include — 

(1)  Actions  to  prevent  or  reduce 
competition  of  vernal  pool  plants  with 
invasive  species.  Many  of  the  species 
addressed  in  this  rule  are  threatened  by 
invasion  of  non-native  species  (CNDDB 
2001).  Special  management  actions  can 


be  taken  to  reduce  the  negative  effects 
of  such  invasions.  For  example,  grazing 
can  be  effectively  used  to  control  a 
variety  of  upland  exotic  plants. 
However,  the  timing  and  intensity  of 
grazing  is  critical  to  its  success  as  a 
management  tool,  and  these  factors 
should  be  closely  monitored. 
Alternatively,  inappropriate  grazing  can 
also  pose  a  threat  to  many  of  the  vernal 
pool  plant  species  (CNDDB  2001). 
Prescribed  burning  is  another 
management  tool  that  may  be  effective 
in  controlling  non-native  plant  species 
(Pollack  and  Kan  1998).  Fire  must  also 
be  appropriately  timed  and  fire 
frequency  is  important.  The  potential 
for  alteration  of  nutrient  cycling  must  be 
also  considered.  Other  management 
techniques  for  control  of  invasive 
species  include  mowing,  hand  removal, 
and  selective  herbicide  applications. 
Any  technique  employed  must  be 
carefully  controlled  and  monitored  to 
ensure  that  it  does  not  negatively  affect 
the  vernal  pool  species. 

(2)  Actions  to  restore  vernal  pool 
hydrology.  Alteration  of  natural 
hydrology  threatens  many  of  the  species 
addressed  in  this  proposed  rule  (CNDDB 
2001).  In  many  cases  other  threats,  such 
as  the  invasion  of  non-native  species  or 
contamination,  are  facilitated  by 
alterations  of  natural  vernal  pool 
hydrology.  Special  management  actions, 
such  as  the  removal  of  dams  or  other " 
structures  which  artificially  increase  the 
length  of  vernal  pool  inundation,  the 
removal  of  ditches  that  artificially  drain 
vernal  pools,  or  the  construction  of 
berms  or  reconstruction  of  culverts  to 
prevent  water  from  flowing  artificially 
into  vernal  pools  from  adjacent  areas, 
can  be  taken  to  restore  natural  vernal 
pool  hydrology.  Modification  of  grazing 
regimes  may  also  restore  natural  vernal 
pool  hydrology  (Barry  1998).  Monitoring 


of  vernal  pool  hydrology  is  important  to 
ensure  that  restoration  actions  cire 
successful. 

(3)  Actions  to  reduce  human 
degradation  of  vernal  pools.  Special 
management  actions  such  as  fencing, 
trail  building,  and  posting  signs  can 
help  to  reduce  human  activities  that 
threaten  vernal  pool  species.  These 
actions  may  reduce  the  damage 
resulting  from  off-road  vehicle  use, 
dumping,  and  vandalism  that  threatens 
many  of  the  species  addressed  in  this 
proposed  rule. 

(4)  Actions  to  restore  severely 
degraded  habitats.  Active  restoration  of 
highly  degraded  vernal  habitats  may  be 
necessary  in  some  areas.  Such 
restoration  may  involve  earth  moving 
activities  designed  to  restore  historic 
pool  and  swale  topography  and  to 
reestablish  natural  vernal  pool 
hydrology  (e.g.,  Ferren  and  Hubbard 
1998,  Black  and  Zedler  1998).  These 
types  of  actions  are  extremely  complex, 
and  require  diligent  planning  and 
monitoring  to  ensure  their  success. 
Active  restoration  is  only  recommended 
for  seriously  degraded  habitats  that 
otherwise  would  not  maintain  natiual 
vernal  pool  ecosystem  processes. 

Summary  of  Proposed  Designation 

Table  1  shows  approximate  areas  of 
proposed  critical  habitat,  by  unit  and 
species.  Because  of  overlap  between 
units  established  for  different  species, 
the  total  of  all  critical  habitat  proposed 
is  much  less  than  the  sum  of  critical 
habitat  areas  proposed  for  each  species. 
Lands  proposed  are  under  private.  State, 
and  Federal  ownership  and  divided  into 
128  Critical  Habitat  Units.  The  table 
provides  separate  columns  for  privately 
owned  land  subject  to  conservation 
easements  or  agreements  and  other 
privately  owned  lands. 


Table  1.— Approximate  Areas  of  Proposed  Critical  Habitat  for  the  Vernal  Pool  Crustaceans  and  Plants  in 

California  and  Oregon 


Critical  habitat  units 


Federal 


Hectares 


Acres 


State  and  local 


Hectares 


Acres 


Private  (conservation) 


Hectares 


Acres 


Private  (other) 


Hectares 


Acres 


Total 


Hectares 


Acres 


, 

Conservancy  Fairy  Shrimp 

1  

2  i 

3  

4  

0 

5,187 

241 

0 

299 

427 

12,765 

18.042 

0 

12,816 

596 

0 

739 

1.056 

31,542 

44,581 

0 

0 

329 

0 

0 

11 

3,096 

0 

0 

0 

814 

0 

0 

26 

7,649 

0 

6,747 
0 

1,072 
0 
0 

4,568 

1.119 
0 

16,672 

0 

2,648 

0 

0 

11,283 

2,765 

0 

13,799 

531 

8,285 

603 

3 

58,746 

29,163 

789 

34,097 

1,313 

20,471 

-     1,490 

7 

145,160 

72,060 

1,950 

-    20,546 

5,718 

9,927 

603 

302 

63,750 

46,142 

18,831 

50,769 

14,129 

24,529 

1,490 

746 

157,525 

114,016 

46,531 

5  

6  

7  

8 

Species  Total  .. 

36,961 

91.330 

3,435 

8,489 

13,504 

33,368 

111,919 

276,548 

165,820 

409,735 

Longhom  Fairy  Shrimp 


1  A-^ 


321 


794 


321 


794 
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Table  l  .—Approximate  Areas  of  Proposed  Critical  Habitat  for  the  Vernal  Pool  Crustaceans  and  Plants  in 

California  and  Oregon— Continued 


Federal 

State  and  local 

Private  (conservation) 

Private  (other) 

Total 

Critical  habitat  units 

Hectares 

Acres 

Hectares 

Acres 

Hectares 

Acres 

Hectares 

Acres 

Hectares 

Acres 

2  

3  

9,413 
6,293 

23,258 
15.549 

3,096 
94 

7,651 
233 

1,119 
0 

2,765 
0 

16.189 
4,079 

40,003 
10,080 

29.817 
10,466 

73,677 
25,862 

Species  Total  .. 

15,705 

38,807 

3,191 

7,884 

1,11,9 

2.765 

20.590 

50.877 

40.605 

100,333 

Vemal  Pool  Fairy  Shrimp 


1  A-G 

2  A-E 

3  A-C  

4A-B  

5  

6  

7  

8 

9  

10  

11  

12  : 

13  

14  

15  

16 

17 : 

18  

19  firC   

20  

21  

22  

23  

24A-B  

25  

26  A-C  

27A-B  

28  

29  A-C  

30 

31  

32  

33  A-C  

34  .=. 

35  

Species  Total 


1  

2  

3  

4  

5  

6  

7 

8  

9  

10  .„ 

11 

12  

13  

14  

15  

16  

17  

18  

Species  Total 


0 

0 

0 

175 

17 

0 

0 

0 

76 

5,187 

2,035 

0 

6 

0 

0 

1.015 

0 

0 

0 

299 

7 

3 

13,943 

0 

65 

0 

2,742 

1,581 

20,586 

6,293 

2,236 

18,042 

0 

0 

0 


74,307 


0 
0 
0 
432 
42 
0 
0 
0 
187 
12,816 
5,028 
0 
16 
0 
0 
2,507 
0 
0 
0 
739 
17 
8 
34,452 
0 
161 
0 
6,776 
3,906 
50,868 
15,549 
5,526 
44,580 
0 
0 
0 


183,610 


17 

6,226 

0 

127 

5.187 

0 

2,035 

6 

0 

130 

760 

0 

0 

10 

3 

13,943 

85 

0 


42 

15,383 

0 

313 

12,816 

0 

5,028 

16 

0 

321 

1,879 

0 

0 

24 

8 

34,452 

209 

0 


0 

0 

0 

0 

0 

175 

0 

0 

0 

0 

0 

0 

0 

630 

60 

1.038 

170 

0 

64 

0 

25 

11 

3,096 

0 

0 

348 

490 

2 

0 

94 

0 

0 

0 

761 

0 


0 
0 
0 
0 
0 
433 
0 
0 
0 
0 
0 
0 
0 
1,557 
149 
2,564 
420 
0 
157 
0 
61 
26 
7,649 
1 
0 
861 
1,210 
5 
0 
233 
0 
0 
0 
1,880 
0 


6,963 


0 
0 
0 
0 
53 
0 

6,747 
0 
7 
0 
0 
64 
0 

4,014 
0 

1,137 
0 
0 
288 
0 
0 

3,464 

1,119 
0 
0 
0 

1,325 
0 
0 
0 
0 
0 
0 
830 
0 


17,206 


0 

0 

0 

0 

130 

0 

16,672 

0 

17 

0 

0 

157 

0 

9,918 
0 

2,809 
0 
0 
711 
0 
0 

8,559 

2,765 
0 
0 
0 

3,274 
0 
0 
0 
0 
0 
0 

2,052 
0 


19,047 


47,064 


Vemal  Pool  Tadpole  Shrimp 


28,528 


70.491 


0 

437 

0 

0 

0 

0 

'.       0 

'   0 

630 

*   0 

1,038 

0 

0 

0 

11 

3,096 

174 

348 


0 

1,081 
0 
0 
0 
0 
0 
0 

1,557 
0 

2,565 

0 

0 

0 

26 

7,649 
430 
861 


5,734 


14,169 


53 

6,320 

6,747 

84 

0 

0 

0 

0 

4.039 

0 

1,136 

0 

0 

0 

4,566 

1,119 

259 

0 


24,324 


130 

15,617 

16,672 

208 

0 

0 

0 

0 

9,981 

0 

2,808 

0 

0 

0 

11,283 

2,765 

639 

0 


862 
911 
931 
186 
1,779 
18,386 
17.136 
5.760 
1,374 
531 
818 
19,324 
14.859 
21,956 
1.563 
31.721 
486 
7,105 
3,004 
3 
25,285 
40,628 
37,753 
17,231 
929 
2,845 
3,285 
46,542 
20,468 
4,079 
6,163 
790 
2,319 
127 
97 


357,239 


2.130 
2,251 
2,301 
460 
4,397 
45,432 
42,343 
14,233 
3,394 
1,313 
2,021 
47,748 
36,717 
54,253 
3,863 
78,381 
1,201 
17,55 
7,424 
7 
62.479 
100,391 
93.287 
42,578 
2,295 
7,030 
8.117 
115,004 
50,576 
10,080 
15,228 
1.951 
5.730 
314 
239 


882,725 


862 

911 
931 
361 
1.849 
18,562 
23,883 
5.760 
1,456 
5,718 
2,853 
19,387 
14,866 
26,600 
1,624 
34,910 
656 
77,105 
3,356 
302 
25,317 
44.106 
55,911 
17,232 
994 
3,193 
7,842 
48,125 
41,054 
10,466 
8,399 
18,831 
2,319 
1,718 
97 


457,556 


60,103 


1,779 

7,463 

17,136 

15,764 

531 

526 

818 

14,859 

24,393 

62 

31.675 

603 

9,406 

448 

66,496 

37,753 

223 

2,845 


4.397 
18.441 
42,343 
38,953 

1.313 

1.299 

2,021 

36,717 

60,275 

153 

78,269 

1,490 
23,246 

1,108 

164,309 

93,287 

551 

7,030 


232.784 


575.202 


1,849 

20,446 

23,883 

15,975 

5,718 

526 

-2.853 

14,866 

29.063 

192 

34.610 

603 

9.408 

458 

71.076 

55,911 

740 

3,193 


291.370 


2.130 
2.251 
2.301 
892 
4.569 
45,865 
59,015 
14.233 
3.598 
14,129 
7.049 
47,905 
36.733 
65,728 
4,012 
86,261 
1,621 
17,557 
8,292 
746 
62,557 
108.984 
138.153 
42.579 
2,456 
7,891 
19,377 
118,915 
101,444 
25,862 
20,754 
46,531 
5,730 
4,246 
239 


1,130,605 


4,569 

50,522 

359,015 

39,474 

14,129 

1,299 

7,049 

36,733 

71,813 

474 

85,521 

1,490 

23,246 

1,132 

175,626 

138,153 

1.829 

7,891 


719.965 
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Table  1.— Approximate  Areas  of  Proposed  Critical  Habitat  for  the  Vernal  Pool  Crustaceans  and  Plants  in 

California  and  Oregon— Continued 


Critical  habitat  units 


Federal 


Hectares 


Acres 


State  and  local 


Hectares 


Acres 


Private  (conservation) 


Hectares 


Acres 


Private  (other) 


Hectares        Acres 


Total 


Hectares 


Acres 


Butte  County  Meadowfoam 


1 i 

2  ; 

3  ; 

4  

0 
0 
9 
0 

0 

0 

22 

0 

0 
0 
0 
0 

0 
0 
0 
0 

0 

0 

0 

-      0 

0 
0 
0 
0 

6,105 
3,508 
1,687 
5,011 

15,086 
8,667 
4,169 

12,382 

6,105 
3.508 
1.696 
5.011 

15,086 
8,667 
4,191 

12,382 

Species  Total  .. 

9 



22 

0 

0 

0 

0 

16.311 

'     40,304 

16.320 

40,326 

Colusa  Grass 


1  

2  

3  

4  

5  ....... 

6  

7  A-B 


Species  Total 


1  

2  

3  

4  

5  

6  

7A-D 


130 

94 

0 

0 

0 

427 

1,422 


2,074 


322 

233 

0 

0 

0 

1,055 

3,514 


5,124 


0 
258 

0 

0 
25 
11 

0 


293 


0 
637 

0 

0 
61 
26 

0 


724 


0 
1,137 
0 
1 
0 
0 
0 


1.138 


0 
2,809 
0 
2 
0 
0 
0 


2,811 


62 
5,664 
16,475 
35,133 
19,825 
45,204 
6,741 


129,104 


152 
13,996 
40,709 
86,812 
48,988 
111,698 
16,656 


319,011 


192 
7.153 
16,475 
35,134 
19,850 
45,642 
8,163 


132,608 


Hoover's  Spurge 


0 
0 

5,187 
0 
0 

3,232 
13 


0 

0 

12,816 

0 

0 

7.985 

33 


0 
0 
0 
0 
24 
0 
355 


1 
0 
0 
0 
60 
0 
877 


474 
17,675 
40.709 
86.814 
49,049 
112,779 
20,170 


327,670 


Contra  Costa  Goldfields 

- 

1  J 

0 
0 
0 

1,954 

0 

0 

0 

448 

3,370 

0 
0 

0 

4,828 

0 

0 

0 

1,108 

8,326 

0 
0 
0 

122 
0 
0 

291 
0 
2 

0 
0 
0 

301 
0 
0 

718 
0 
4 

0 
0 
0 
0 
0 
0 
0 
0 
0 

0 
0 
0 
0 
0 
0 
0 
0 
0 

1,067 

411 

274 

5,809 

410 

242 

1,088 

10 

0 

2,637 

1,016 

678 

14,355 

1,014 

599 

2,688 

24 

1 

1,067 
411 
274 

7,Ra5 
410 
242 

1,378 
458 

3,372 

2,637 
1.016 

678 

19,484 

1,014 

599 
3,406 
1.132 
8,331 

2  

3  

4 

5  A-B  

6  1 

7  \ 

8  1 

9 : 

Species  Total  .. 

5,772 

14,262 

414 

1,023 

0 

0 

9,313 

23.012 

15,499 

38.297 

Greene's  Tuctoria 

- 

1 

903 
0 
0 
0 
5.187 
0 

427 
0 

2,231 
0 
0 
0 
12,816 
0 

1,056 
0 

0 
0 
0 
0 
0 
0 
11 
0 

0 
1 
0 
0 
0 
0 
26 
0 

0 
7,096 
0 
4 
0 
1 
4,566 
0 

0 
17,534 
0 
9 
0 
2 
11,283 
0 

70 

4,577 

979 

295 

531 

36,413 

68,703 

13,222 

172 

11,310 

2,418 

729 

1,313 

89,976 

169,762 

32,670 

972 

11,674 

979 

299 

5,718 

36,414 

73,707 

13.222 

2.403 

28,845 

2,418 

738 

14,129 

89,978 

182,127 

32,670 

2 

3  

4  

5 

6  

7  

8  

Species  Total  .. 

6,517 

16,103 

11 

27 

11,667 

28,828 

124,789 

308,350 

142,984 

353,308 

Hairy  Orcutt  Grass 

• 

1 
? 

0 
0 

0 
0 
12,816 
17 
0 
0 

0 
0 

i 

0 
4 

0 
0 
0 

61 
0 

10 

6,219 
0 
0 
0 
0 
0 

15,366 
0 
0 
0 
0 
0 

2,530 

979 

531 

25,286 

9,085 

15,820 

6,251 

2,418 

1,313 

62,482 

22,448 

-      39,090 

8,748 
979 

5,718 
25,318 

9,085 
15,824 

21,617 
2,418 
14,129 
62,560 
22,448 
39,100 

3 
4 

'/•" 

5.187 
7 

S 

0 

6 

0 

Species  Tots 

>l  ..            5,194 

12,833 

29 

71 

6,219 

15,366 

54,231 

134,002 

65,671 

162,272 

7,096 

17.534 

4,577 

11,310 

11,674 

28.845 

0 

0 

979 

2,418 

979 

2,418 

0 

0 

■531 

1,313 

5,718 

14,129 

1 

2 

16,838 

41,607 

16,839 

41,609 

0 

0 

19,826 

48,989 

19.850 

49.049 

0 

0 

11,078 

27,374 

14,310 

35.359 

'   0 

0 

12,007 

29,668 

12.375 

30.578 
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Table  1  .—Approximate  Areas  of  Proposed  Critical  Habitat  for  the  Vernal  Pool  Crustaceans  and  Plants  in 

California  and  Oregon— Continued 


Federal 

State  and  local 

Private  (conservation) 

Private  (other) 

Total 

Critical  habitat  units 

Hectares 

Acres 

Hectares 

Acres 

Hectares 

Acres 

Hectares 

Acres 

Hectares 

Acres 

Species  Total  .. 

8,432 

20.834 

380 

938 

7.097 

17.536 

65,836 

162.679 

81.744 

201,987 

Sacramento  Orcutt  Grass 


1  

2  

3  

0 
0 
0 

0 
0 
0 

3 

0 

247 

7 

0 

610 

0 
0 

3.135 

0 

0 

7.747 

26 

8.853 

12.368 

65 
21.875 
30.561 

29 

8.653 

15.750 

72 
21.875 
38.918 

Species  Total  .. 

0 

0 

250 

617 

3.135 

7.747 

21.247 

52.501 

24.632 

60.865 

San  Joaquin  Valley  Orcutt  Grass 

1   

2  

3  

4  

5  A-B  

427 
0 
0 
0 

150 
0 

1.056 
0 
0 
0 
370 
0 

11 
0 
0 
0 
0 
199 

26 
0 
0 
1 
0 
491 

3.464 

433 

0 

0 

263 

0 

8.559 

1.070 

0 

0 

650 

0 

41.742 

21,062 

20,936 

3.233 

1,310 

7,829 

103.142 

52.044 

51,733 

7.989 

3.238 

19,345 

45.643 

21,495 

20,936 

3.234 

1.723 

8,028 

112.783 

53,114 

51.733 

7.990 

4.258 

6  A-B 

19.836 

Species  Total  .. 

577 

1.426 

.  210 

518 

4.160 

10.279 

96,113 

237.491 

101.059 

249,714 

Slender  Orcutt  Grass 


1  A-l        .... 

18.527 

33 

6,226 

0 

0 

0 

45,780 
81 

15.384 
0 
0 
0 

37 
0 
437 
0 
5 
0 

92 

0 

1.080 

1 

13 
0 

0 

53 

6,320 

7,096 

78 

0 

0 

130 

15.617 

17.534 

192 

0 

4.702 
5.014 
7.463 
4,577 
1,613 
8.853 

11.618 
12.390 
18,441 
11.310 
3,966 
21.875 

23.266 

5,100 

20.446 

11.674 

1,696 

8.853 

57,490 

2  A-C  

12,601 

3 

4  

5  A-B  

50,522 

28.845 

4.191 

6  

21,875 

Species  Total  .. 

24,786 

61,245 

480 

1.186 

13.547 

33,473 

32.222 

79.620 

71.035 

1 

175.524 

Solano  Grass 


1 

2 

Species  Total  .. 

IX 
94 

321 
233 

0 
257 

0 
636 

0 
1.137 

0 
2,809 

62 
5,665 

153 
13.997 

192 
7.153 

474 
17,675 

224 

554 

257 

636 

1,137 

2.809 

5.727 

14.150 

7.345 

18,149 

Succulent  Owl's  Clover 

1   

2  

3  A-B  

0 
0 

427 
5 
0 

150 

0 
0 

1,056 

13 

0 

371 

0 
0 

11 

56 

0 

174 

0 

0 

26 

139 

1 

429 

0 
0 
4,566 
0 
0 
259 

0 
0 
11.283 
0 
0 
639 

1.051 
14.131 
58.348 
33,009 
11.888 

1.141 

2,596 

34.917 

144.177 

81.565 

29.374 

2,819 

1.051 
14.131 
63.353 
33,071 
11.888 

1.723 

2.598 

34,917 
156,542 

4   : 

5  

6  A-B  

81,717 

29,375 

4,258 

Species  Total  .. 

583 

1,440 

241 

595 

4.825 

11,922 

119.569 

295,450 

125.217 

309,407 

Species  Specific  Criteria 

After  developing  the  general  criteria 
described  previously,  we  conducted  a 
species  by  species  review  based  on  the 
specific  habitat  requirements,  primary 
constituent  elements,  and  individual 
threats  to  each  species  addressed  in  this 
proposed  rule.  TTie  specific  imit 
description  for  each  species  is  described 
below. 

Conservancy  Fairy  Shrimp  Criteria 

In  proposing  critical  habitat  Ainits  for 
Conservancy  fairy  shrimp,  we  evaluated 
the  life  history  and  current  distribution 
of  the  species  described  in  the 


backgrotmd  section  of  this  rule,  the 
primary  constituent  elements  described 
in  the  primary  constituent  element 
section  of  this  rule,  and  the  threats  to 
the  species  described  above,  in  addition 
to  those  described  below.  This 
information  allowed  us  to  determine 
which  areas  are  likely  to  contribute  to 
the  conservation  of  (Conservancy  fairy 
shrimp  and  to  delineate  units  so  that 
threats  to  these  species  might  be 
minimized. 

Conservancy  fairy  shrimp  are  known 
only  from  eight  disjunct  areas:  the  Vina 
Plains  area  and  vicinity  in  southern 
Tehama  and  northern  Butte  Coimty; 


Jepson  Prairie  and  Suisim  Slough  in 
southern  Solano  Ck)unty;  Sacramento 
National  Wildlife  Refuge  in  Glenn  and 
(Dolusa  coimties;  near  (Caswell  Memorial 
State  Park  in  Stanislaus  County;  near 
Haystack  Mountain  in  Merced  (bounty; 
at  die  San  Luis  National  Wildlife  Refuge 
([k)mplex  in  western  Merced  County, 
and  at  the  Mutau  Flat  area  in  the  Los 
Padres  National  Forest  area  of  northern 
Ventura  County. 

Conservancy  fairy  shrimp  continues 
to  be  threatened  by  all  of  the  factors 
which  lead  to  the  original  listing  of  this 
species,  primarily  habitat  loss  through 
aghcidtural  conversion  and 
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urbanization.  Helm  (1998)  found  that 
most  Conservancy  fairy  shrimp 
occurrences  were  on  Anita,  Pescadero  or 
Peters  Clay  soils.  These  fertile,  basin  rim 
soils  were  among  the  first  areas 
converted  to  agriculture  in  the  19th 
centxuy,  suggesting  that  a 
disproportionate  amount  of 
Conservancy  fairy  shrimp  habitat  may 
have  been  lost  early  in  California's 
history  (Helm  1998). 

In  addition  to  direct  habitat  loss, 
almost  one  third  of  the  iaiown 
occurrences  of  Conservancy  fairy 
shrimp  are  threatened  by  alterations  of 
hydrology,  including  the  construction  of 
drainage  channels,  diking,  and 
inappropriate  water  diversion  within 
managed  wetland  areas  in  Merced  and 
Solano  counties  (CNDDB  2002).  Other 
threats  include  possible  introduction  of 
predators  [e.g.,  bullfrogs,  crayfish,  fish) 
either  directly  or  through  alteration  of 
drainage  patterns  (CNDDB  2002).  Off- 
road  vehicles  also  represent  a  threat  to 
the  continued  survival  of  Conservancy 
fairy  shrimp  populations  (Hathaway  et 
al.  1996).  In  some  cases,  special 
management  actions  may  be  necessary 
to  prevent  these  threats  from  extirpating 
occurrences  of  Conservancy  fairy 
shrimp. 

Conservancy  Fairy  Shrimp  Review 

We  conducted  a  regional  review 
across  the  range  of  Conservancy  fairy 
shrimp  to  evaluate  and  select  areas  that 
are  essential  to  the  conservation  of  the 
species  and  that  may  require  special 
management  actions.  Important  factors 
we  considered  were  the  known  presence 
of  the  species  and  the  presence  of  the 
primary  constituent  elements  essential 
to  the  conservation  of  the  species.  A 
specific  description  of  each  area  is 
outlined  below. 

Unit  1,  Vina  Plains  Unit.  Butte  and 
Tehema  Counties  [20.546  ha  (50.769 
ac)) 

This  imit  is  proposed  as  critical 
habitat  for  Conservancy  fairy  shrimp 
because  it  contains  occurrences  of  the 
species  (CNDDB  2002)  within  vernal 
pools  found  on  Anita  clay  and  Tuscan 
loam  soils  (EPA  1994,  Holland  1998. 
Tehama  County  1999,  USDA  2001). 
These  soils  support  pool  types  that 
remain  inundated  for  sufficient  periods 
of  time  to  allow  Conservancy  fairy 
shrimp  to  hatch,  mature,  and  reproduce, 
but  do  not  contain  water  diuing  the 
summer  preventing  the  invasion  of 
predator  species  such  as  bullfrogs  and 
fish.  This  imit  represents  the  northern 
extent  of  Conservancy  fairy  shrimp 
range. 

Conservancy  fairy  shrimp  in  this  area 
occupy  vernal  pools  that  are  classified 


as  Northern  Hardpan  by  Sawyer  and 
Keeler-Wolf  (1995)  and  occiu  on  the 
Tuscan,  Red  Bluff,  and  Riverbank 
geologic  formations.  Within  this  imit 
vernal  pools  occur  in  complexes  with  a 
range  of  pool  sizes,  from  over  several 
acres  to  less  than  a  tenth  of  an  acre,  in 
areas  of  hummocky  ground  on  old 
terraces  above  recent  river  flood  plains 
below  the  foothills  (Alexander  and 
Schlising  1997,  Keeler-Wolf  ef  al.  1998). 
The  boundaries  of  this  unit  were 
delineated  to  include  the  interconnected 
pools,  swales,  and  interconnected 
uplands  mapped  by  Holland  (1998)  that 
contribute  to  the  filling  and  drying  of 
the  vernal  pools  where  Conservancy 
fairy  shrimp  occur,  and  maintain 
suitable  periods  of  pool  inundation, 
water  quality,  and  soil  moisture  for 
Conservancy  fairy  shrimp  hatching, 
growth  and  reproduction,  and  dispersal, 
but  not  necessarily  every  year. 

This  unit  includes  relatively 
imdisturbed,  hydrologically  intact 
vernal  pool  habitats,  that  will  likely 
continiie  to  support  natural  vernal  pool 
ecosystem  processes  and  maintain 
suitable  habitat  conditions  for 
Conservancy  fairy  shrimp.  This  area 
also  provides  seasonal  habitat  for 
waterfowl  and  other  migratory  bird 
species  which  aid  in  the  dispersal  of 
Conservancy  fairy  shrimp  among  vernal 
pools  within  the  unit,  and  between 
other  habitats  across  the  species  range. 

The  majority  of  the  lands  included 
within  this  imit  are  privately  owned. 
This  unit  contains  TNC's  Vina  Plains 
preserve  as  well  as  other  TNC  lands  ' 
2,264  ha  (5,660  ac)  and  conservation 
easements  4,348  ha  (10,870  ac).  The 
NRCS  also  holds  WRP  conservation 
easements  or  agreements  on  57  ha  (142 
ac).  The  preserve  contains  over  300 
species  of  plants,  and  diverse 
communities  of  aquatic  invertebrates. 
Since  the  1960's,  the  Vina  Plains  area 
has  been  the  focus  of  a  number  of 
research  projects,  including  long-term 
adaptive  management  and  monitoring 
efforts  evaluating  of  the  effects  of 
grazing  and  fire  on  vernal  pool  plants, 
animals,  and  ecosystems  (Griggs  2000). 
Much  of  the  basic  life  history 
information  known  about  vernal  pool 
crustaceans  was  collected  at  Vina  Plains 
[e.g.  Lanway  1974,  Ahl  1991,  Syrdahl 
1993,  Gallagher  1996).  The  results  of 
this  research  have  provided  crucial 
information  to  guide  management  and 
monitoring  of  vernal  pool  ecosystems 
and  to  identify  factors  which  influence 
population  dynamics  of  a  number  of 
endangered  species,  including 
Conservancy  fairy  shrimp.  The  Vina 
Plains  is  open  to  the  public  and 
provides  excellent  outreach  and 
educational  opportunities.  In  addition 


to  TNC,  the  importance  of  vernal  pool 
habitats  in  this  area  has  been  recognized 
by  the  CDFG,  the  Service,  the  EPA,  the 
CNPS,  the  NRCS's  WRP,  and  by 
researchers  at  the  CSU  at  Chico,  who 
have  all  supported  research  and 
conservation  efforts  for  Conservancy 
fairy  shrimp  and  other  vernal  pool 
species  within  this  unit.  Urban 
development  north  of  Chico  and  the 
conversion  of  grazed  lands  to  more 
intensive  agricultural  uses  threaten 
vernal  pool  habitat  within  this  unit. 

The  Vina  Plains  Unit  extends  from 
south  of  Deer  Creek  to  north  of  Rock 
Creek  and  thetllhico  Airport  near  the 
City  of  Chico.  State  Highway  99  bisects 
this  unit.  The  western  boimdary 
generally  parallels  the  Southern  Pacific 
Railway  line.  The  eastern  boundary  of 
this  unit  extends  to  the  boimdary  of  the 
East  Red  Bluff  watershed.  This  unit 
overlaps  Unit  7  for  vernal  pool  fairy 
shrimp  and  Unit  3  for  vernal  pool 
tadpole  shrimp  and  contains  part  of 
Unit  1  for  hairy  Orcutt  grass.  Unit  2  for 
Greene's  tuctoria,  Unit  1  for  Hoover's 
spurge,  and  Unit  4  for  slender  Orcutt 
grass.  Additional  sensitive  species 
occurring  in  this  unit  include  California 
Jinderiella  and  Bogg's  Lake  hedge- 
hyssop. 

Unit  2,  Colusa  Unit,  Sacramento  Valley, 
Glenn  and  Colusa  Counties  (5,718  ha 
(14,129  ac)) 

This  unit  is  proposed  as  critical 
habitat  for  Conservancy  fairy  shrimp 
because  it  contains  occurrences  of  the 
-species  within  large,  alkaline  vernal 
pools  formed  on  the  Modesto  geologic 
formation  on  Willows  and  Riz  soils  that 
provide  the  primary  constituent 
elements  essential  to  the  conservation  of 
the  Conservancy  fairy  shrimp  (Holland 
1998,  Silveira  2000,  CNDDB  2002). 
Conservancy  fairy  shrimp  in  this  area 
occupy  pools  that  are  often  large, 
shallow  and  alkaline.  They  may  display 
white  salt  deposits  following  pool 
drying.  These  pool  types  remain 
inundated  for  sufficient  periods  of  time 
to  allow  Conservancy  fairy  shrimp  to 
hatch,  mature,  and  reproduce,  but  do 
not  contain  water  during  the  summer, 
preventing  the  invasion  of  predator 
species  such  as  bullfrogs  and  fish.  This 
area  is  important  to  maintain  the 
diversity  of  habitats  in  which 
Conservancy  fairy  shrimp  occur. 

This  unit  is  primarily  located  on  the 
Sacramento  National  Wildlife  Refuge 
(5,126  ha  (12,816  ac)).  Any  additional 
lands  within  this  unit  are  privately 
owned.  The  refuge  supports  over  355 
native  plant  taxa,  including  a  number  of 
rare  alkaline  species  (Oswald  and 
Silveira  1995).  Vernal  pool  habitats  on 
the  refuge  are  specifically  managed  for 
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the  conservation  of  listed  species,  and  to 
promote  habitat  for  migratory  birds  and 
waterfowl.  As  a  result  this  unit  also 
provides  essential  habitat  for  avian 
species  that  aid  in  the  dispersal  of 
Conservancy  fairy  shrimp  and  other 
vernal  pool  crustacean  cysts.  The 
Sacramento  National  Wildlife  Refuge 
contains  the  only  remnants  of  the 
widespread  Colusa  Plains  vegetation 
that  once  covered  the  entire  Colusa 
Basin  (Silveira  2000).  Vernal  pool 
habitats  within  the  area  have  become 
greatly  fragmented  and  isolated  from 
other  habitats  in  the  region. 

The  boundaries  of  this  unit  were 
delineated  to  include  the  interconnected 
pools,  swales,  and  interconnected 
uplands  mapped  by  Holland  (1998)  that 
contribute  to  the  filling  and  drying  of 
the  vernal  pools  where  Conservancy 
fairy  shrimp  occur,  and  maintain 
suitable  periods  of  pool  inundation, 
water  quality,  and  soil  moisture  for 
Conservancy  fairy  shrimp  hatching, 
growth  and  reproduction,  and  dispersal, 
but  not  necessarily  every  year. 

This  unit  occupies  vernal  pool  habitat 
east  of  Interstate  5  to  the  Colusa  Trough 
bom  Riz  Road  on  the  north  and  E)elevan 
Road  on  the  south.  This  unit  coincides 
with  vernal  pool  fairy  shrimp  Unit  10, 
vernal  pool  tadpole  shrimp  Unit  5,  Unit 
3  for  hairy  Orcutt  grass,  and  Unit  3  for 
Hoover's  spurge.  Other  rare  vernal  pool 
species  found  in  this  unit  include 
pappose  spikeweed,  Fremont's 
goldfields,  alkali  goldfields.  Scribe's 
popcorn  flower,  Hoover's  downingia, 
folded  downingia,  Heckard's 
peppergrass,  heartscale,  brittlescale,  San 
Joaquin  spearscale,  Ferris'  milk-vetch, 
spike-primrose,  sessile  mousetail,  and 
the  federally  listed  as  endangered 
palmate-bracted  bird's  beak. 

Unit  3,  Jepson  Prairie  Unit,  Solano 
County  (9,927  ha  (24.529  ac)) 

This  unit  is  proposed  as  critical 
habitat  for  Conservancy  fairy  shrimp 
because  it  includes  numerous 
occurrences  of  the  species  within  one  of 
the  most  pristine,  intact  vernal  pool 
ecosystems  remaining  in  California 
(Holland  1998,  Solano  County  1999, 
Solano  County  Farmland  and  Open 
Space  2001,  CNDDB  2002).  The  unit 
boundary  was  drawn  to  include  the 
vernal  pools  where  Conservancy  fairy 
shrimp  occur,  including  the  32  ha  (80 
ac)  Olcott  Lake  and  other  large  playa 
pools  associated  with  Solano  Loam  and 
Pescadero  soil  series.  Conservancy  fairy 
shrimp  in  this  unit  occupy  vernal  pool 
complexes  extending  from  Jepson 
Prairie  west  towards  the  City  of 
Fairfield.  Within  these  complexes  larger 
pools  often  occur  with  smaller  pools 
and  hogwallow  depressions.  Together 


the  pools,  swales,  and  associated 
uplands  maintain  the  necessary  timing 
and  frequency  of  inundation  for 
Conservancy  fairy  shrimp  hatching, 
growth,  and  reproduction,  but  are  dry 
during  the  summer.  The  relatively 
undisturbed,  hydrologically  intact 
condition  of  the  Jepson  Prairie  increases 
the  likelihood  that  it  will  continue  to 
support  natural  vernal  pool  ecosystem 
processes  and  maintain  suitable  habitat 
conditious  for  Conservancy  fairy 
shrimp.  This  unit  also  provides  habitat 
for  avian  species  that  aid  in  the 
dispersal  of  Conservancy  fairy  shrimp 
and  other  vernal  pool  crustacean  cysts. 

In  addition  to  Conservancy  fairy 
shrimp,  the  greater  Jepson  Prairie 
grassland  area  supports  a  diverse 
community  of  native  plants  and 
animals,  including  the  only  known 
occurrence  of  Delta  green  ground  beetle, 
and  occurrences  of  Solano  grass,  Colusa 
grass,  California  tiger  salamander, 
vernal  pool  tadpole  shrimp,  vernal  pool 
fairy  shrimp,  alkali  milk-vetch,  Bogg's 
Lake  hedge-hyssop,  legenere,  California 
linderiella,  and  midvalley  fairy  shrimp. 
The  southwestern  portion  of  this  unit 
contains  vernal  pool  habitats  near  the 
Potrero  Hills  south  of  Travis  Air  Force 
Base.  These  vernal  pool  habitats  occur 
in  close  proximity  to  tidal  marshes  and 
contain  habitat  for  Contra  Costa 
goldfields. 

This  unit  includes  the  Jepson  Prairie 
Preserve,  jointly  managed  by  the  Solano 
County  Farmlands  and  Open  Space 
Foundation  and  the  UC  Reserve  System. 
Jepson  Prairie  has  long  been  recognized 
as  an  outstanding  example  of  vernal 
pool  ecosystems.  In  1987  NPS  named 
Jepson  Prairie  a  National  Natural 
Landmark,  a  designation  given  to  sites 
that  provide  high  quality  habitat  for 
threatened  or  endangered  species. 
Jepson  Prairie  is  the  target  of  ongoing 
conservation  plaiming  efforts  and  active 
management.  As  part  of  the  UC  Reserve 
System,  this  area  provides  critical 
research  opportunities  for  scientists  to 
study  Conservancy  fairy  shrimp,  and  to 
determine  their  response  to  different 
management  regimes.  Conducting  this 
research  is  essential  to  ensure  the 
conservation  of  Conservancy  fairy 
shrimp  and  other  vernal  pool  species. 
This  unit  also  contains  land  owmed  by 
the  CDFG  (319  ha  (797  ac)),  and  State 
Land  Commission  (7  ha  (17  ac)),  as  well 
as  conservation  easements  held  by  TNC 
(623  ha  (1,090))  and  by  NRCS  under  the 
WRP  program  (436  ha  (1.090  ac).  The 
unit  also  includes  portions  of  Travis  Air 
Force  Base  (DOD  lands  totaling  238  ha 
(596  ac)).  Within  the  greater  Jepson 
Prairie  grassland  area,  existing  vernal 
pools  are  threatened  by  agricultural 
conversion,  landfill  expansion,  power 


plant  construction,  and  utility 
maintenance.  Urbanization  in  the 
vicinity  of  Fairfield  and  Suisun,  and 
landfill  expansion  projects  in  the 
vicinity  of  the  Protero  Hills,  threaten 
vernal  pool  habitats  in  the  area. 

This  unit  occurs  in  the  southern 
portion  of  Solano  County,  east  and 
south  of  the  City  of  Fairfield,  south  and 
southwest  of  the  City  of  Dixon,  and 
north  of  Nurse  Slough  and  the 
confluence  of  the  Sacramento  and  San 
Joaquin  rivers.  This  unit  contains  Unit 
3  for  Colusa  grass.  Unit  2  for  Solano 
grass,  and  overlaps  with  Unit  4  for 
Contra  Costa  goldfields.  This  unit  is 
encompassed  by  Unit  11  for  vernal  pool 
tadpole  shrimp  and  Unit  16  for  vernal 
pool  fairy  shrimp. 

Unit  4,  Montezuma  Unit,  Solano  County 
(603  ha  (1,490  ac)) 

This  unit  is  proposed  as  critical 
habitat  for  Conservancy  fairy  shrimp 
because  it  contains  vernal  pools  that 
support  the  necessary  timing,  fiwjuency, 
and  duration  of  inundation  essential  for 
Conservancy  fairy  shrimp  feeding, 
sheltering,  reproducing,  and  dispersing 
(Lipton  in  litt.  2002,  Levine  Fricke 
Restoration  Corp  2000).  This  is  the  most 
recently  discovered  occurrence  of 
Conservancy  fairy  shrimp,  and  one  of 
the  only  areas  where  this  species  ocau« 
in  the  saline-alkaline  transition  zone 
between  vernal  pools  and  tidal  marshes. 

Most  of  the  habitats  within  this  unit 
are  on  private  land,  although  portions  of 
the  Hill  Slough  Wildlife  Area  managed 
by  the  CDFG  are  also  included  within 
this  unit.  The  primary  threats  to  vernal 
pool  habitats  within  this  unit  are 
alterations  to  hydrology  from  filling, 
diking,  and  dredging  activities  which 
may  occur  in  the  tidal  marsh.  This  unit 
is  also  proposed  so  that  special 
management  actions  may  be  taken  to 
prevent  the  degradation  of  Conservancy 
fairy  shrimp  occurrences  through 
alteration  of  the  hydrology  of  their 
vernal  pool  habitats. 

This  unit  is  located  near  the  Suisun 
Marsh  in  southern  Solano  County,  east 
of  Montezuma  Slough  and  west  of 
CoUinsville  Road;  the  northernmost 
portion  of  this  unit  is  bisected  by  Birds 
Landings  Road.  Portions  of  this  unit 
coincide  with  Unit  12  for  vernal  pool 
tadpole  shrimp.  In  addition  to 
Conservancy  fairy  shrimp,  this  unit 
contains  occurrences  of  other  rare 
vernal  pool  species  including  vernal 
pool  fairy  shrimp,  alkali  milk-vetch  and 
dwarf  downingia. 
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Unit  5,  Northern  San  Joaquin  Valley 
Unit,  Stanislaus  County  (302  ha  (746 
ac)) 

This  unit  is  proposed  as  critical 
habitat  for  Conservancy  fairy  shrimp 
because  it  contains  the  species  within 
alkali  sink  vernal  pools  formed  on 
Fresno  series  soils  (CNDDB  2002).  The 
unit  boundary  was  designated  to 
include  the  vernal  pool  complex 
mapped  by  Holland  (1998)  that 
maintains  the  necessary  timing  and 
Irequency  of  inundation  for 
Conservancy  fairy  shrimp  hatching, 
growth,  and  reproduction,  but  is  dry  in 
the  summer.  The  minimum  mapping 
unit  of  Holland  (1998)  of  16  ha  (40  ac) 
did  not  allow  us  to  exclude  all  non- 
vernal  pool  areas  from  within  the  unit 
boundary.  However,  the  entire  unit  is 
located  within  the  San  Joaquin  River 
National  Wildlife  Refuge  and  restoration 
is  ciurently  the  focus  of  conservation 
planning  efforts  by  the  Service. 
Additional  restoration  designed  to 
enhance  habitat  for  riparian  species,  as 
well  as  migratory  birds  and  waterfowl, 
is  also  currently  underway.  This  unit  is 
proposed  so  that  special  management 
actions,  including  appropriate  wetland 
management,  can  be  taken  to  maintain 
the  natural  hydrology  of  the  vernal 
pools  where  Conservancy  fairy  shrimp 
are  known  to  occur.  This  unit  is  over  70 
km  (43  mi)  from  the  nearest  unit  to  the 
south  and  over  40  km  (25  mi)  from  the 
nearest  luiit  to  the  north.  Such  isolated 
populations  may  have  genetic 
characteristics  essential  to  overall  long- 
term  conservation  of  the  species  [i.e. 
they  may  be  genetically  different  than 
more  central  populations)  (Lesica  and 
Allendorf  1995,  Fugate  1998). 

Lands  within  this  unit  form  a  mosaic 
of  riparian  habitat,  wetlands,  and 
grasslands.  The  San  Joaquin  River 
National  Wildlife  Refuge  is  the  primary 
wintering  site  of  98  percent  of  the 
Aleutian  Canada  geese  that  winter  in  the 
Valley  (October — April),  and  it  is  a 
major  wintering  and  migration  area  for 
lesser  and  greater  sandhill  cranes, 
cackling  Canada  geese,  and  white- 
fronted  geese.  These  migratory  birds  act 
as  dispersal  agents  for  Conservancy  fairy 
shrimp  and  oUier  vernal  pool  crustacean 
species. 

This  unit  is  situated  west  of  the  City 
of  Modesto  and  east  of  the  confluence 
of  the  San  Joaquin  and  Stanislaus  rivers. 
Caswell  Memorial  State  Park  lies  just 
north  of  this  unit.  This  unit  is  bisected 
by  the  Hetch  Hetchy  Aqueduct  and 
State  Highway  132.  This  unit  overlaps 
vernal  pool  fairy  shrimp  Unit  20.  It  is 
also  contains  California  linderiella  and 
California  tiger  salamander  occurrences, 
in  addition  to  a  number  of  rare  non- 


vernal  pool  species  including  the 
federally  listed  endangered  riparian 
wood  rat  and  riparian  brush  rabbit. 

Unit  6,  Merced  Unit,  Merced  and 
Mariposa  Counties  (63,750  ha  (157,525 
ac) 

This  unit  is  proposed  as  critical 
habitat  for  Conservancy  fairy  shrimp 
because  it  contains  occurrences  of  the 
species  within  large,  playa  vernal  pools 
found  on  Raynor  Cobbly  clay  soils  on 
the  Mehrten  Formation  (CNDDB  2001, 
EIP  Associates  1999).  These  pool  types 
provide  the  necessary  length  and  timing 
of  inundation  essential  for  the 
conservation  of  Conservancy  fairy 
shrimp.  The  Merced  Unit  encompasses 
the  largest  block  of  pristine,  high 
density  vernal  pool  grasslands 
remaining  in  California  (Vollmar  1999). 
The  relatively  undisturbed, 
hydrologically  intact  condition  of  the 
unit  increases  the  likelihood  that  it  will 
continue  to  support  natural  vernal  pool 
ecosystem  processes  and  maintain 
suitable  habitat  conditions  for 
Conservancy  fairy  shrimp.  Genetic 
analyses  of  vemai  pool  tadpole  shrimp 
revealed  that  occiurences  in  this  imit 
were  genetically  different  from  other 
occiurences  in  California,  and  that  this 
area  was  isolated  from  other  vernal  pool 
habitats  (King  1996).  Given  that 
Conservation  fairy  shrimp  and  vernal 
pool  tadpole  shrimp  are  dispersed  in 
similar  ways,  it  is  reasonable  to  assume 
that  Conservancy  fairy  shrimp 
occiurences  in  this  areas  are  also 
isolated  from  other  occurrences 
throughout  its  range,  and  may  also  have 
unique  genetic  characteristics. 

Vernal  pool  habitats  in  eastern 
Merced  County  are  seriously  threatened 
by  irrigated  agriciUture,  upland  housing 
development,  and  the  proposed  UC 
Merced  campus  and  associated 
development.  Effects  associated  with 
the  UC  campus  and  associated 
community  could  result  in  loss  and 
degradation  of  vernal  pool  habitats 
within  this  unit.  However,  the  recent 
draft  biological  opinion  for  die  UC 
Merced  campus  and  community 
developed  environmental  parameters 
which  should  reduce  impacts  to  vernal 
pool  habitats.  Merced  County  and  the 
CDFG  are  currently  gathering  data  on 
presence,  distribution,  and  microhabitat 
preferences  of  vernal  pool  crustaceans 
to  aid  in  developing  long-term 
conservation  plaiming  strategies  for 
eastern  Merced  County.  There  is  interest 
among  ranch  owners  to  establish 
conservation  easements  that  will 
support  rangeland  and  vernal  pool 
conservation.  The  Conservancy  fairy 
shrimp  occurrence  at  the  Flying  M 
Ranch  is  already  being  managed  through 


a  conservation  easement  vtrith  TNC  that 
conserves  over  2,023  ha  (5,000  ac)  of 
vernal  pool  and  upland  habitat.  Land 
ownership  within  the  unit  includes 
approximately  419  ha  (1,048  ac)  of  DOD, 
(3  ha  (8  ac)  of  ELM,  and  10  ha  (26  ac) 
of  California  State  Parks.  TNC  has  a  total 
of  4,513  ha  (11,283  ac)  of  conservation 
easements  within  this  unit. 

A  majority  of  the  vernal  pool  habitat 
in  the  Merced  Unit  is  in  eastern  Merced 
County.  The  eastern  edge  of  the  unit 
overlaps  into  western  Mariposa  County 
and  in  the  south  it  extends  to  Deadman 
Creek.  The  northern  boundary  parallels 
the  Merced  River.  The  unit  is  located 
east  of  Highway  99  and  the  City  of 
Merced,  Planada,  and  Le  Grand.  The 
eastern  boundary  extends  into  the  low 
elevation  foothills  of  the  Sierra  Nevada. 
The  boundaries  of  this  unit  overlap  with 
San  Joaquin  Valley  Orcutt  grass  Units  2 
and  3,  Colusa  grass  Units  7,  Greene's 
tuctoria  Unit  6,  succulent  owl's-clover 
Units  3B,  vernal  pool  fairy  shrimp  Unit 
22,  and  vernal  pool  tadpole  shrimp  Unit 
15.  Other  sensitive  vernal  pool  species 
found  within  this  unit  include 
California  tiger  salamander,  shining    ' 
navarretia,  dwarf  downingia,  Bogg's 
Lake  hedge-hyssop,  western  spadefoot 
toad,  and  California  linderiella. 

Unit  7,  Gmssland  Ecological  Unit, 
Madera,  Merced  and  Stanislaus 
Counties  (46,142  ha  (114,016  ac)) 

We  propose  this  area  as  critical 
habitat  for  Conservancy  fairy  shrimp 
because  it  supports  multiple 
occurrences  of  the  species  within  large, 
playa  vernal  pools  of  the  Edminstor  and 
Kesterson  soil  series  (Holland  1998, 
USDA  2001,  CNDDB  2002).  The  unit 
boundary  was  drawn  to  include 
Conservancy  fairy  shrimp  and  the 
vernal  pool  complexes  mapped  by 
Holland  (1998)  where  the  species  is 
known  to  occur.  These  features 
maintain  the  necessary  length  and 
timing  of  inundation  for  Conservancy 
fairy  shrimp  hatching,  maturation,  and 
reproduction,  but  are  dry  in  the  summer 
and  do  not  support  aquatic  species  such 
as  fish  or  bullfrt>gs.  Conservancy  fairy 
shrimp  are  found  in  large  numbers 
throughout  this  unit,  making  this  area  a 
potential  source  for  propagides 
dispersing  to  Conservancy  fairy  shrimp 
habitats  to  the  south  in  Ventura  County, 
to  the  east  in  eastern  Merced  County, 
and  to  the  north  in  Stanislaus  Coimty. 
This  unit  is  also  proposed  as  critical  to 
ensiue  that  special  management  actions 
are  taken  to  prevent  or  reverse  changes 
in  hydrology,  contamination  from 
adjacent  land  use,  and  invasion  by 
aquatic  species  that  threaten 
Conservancy  fairy  shrimp  occurrences 
within  this  imit. 
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This  area  contains  the  largest  intact 
vernal  pool  habitat  for  Conservancy 
fairy  sluimp  in  the  San  Joaquin  Valley 
(Holland  1998).  This  unit  also  provides 
essential  habitat  for  migratory  waterfowl 
that  aid  in  the  dispersal  of  Conservancy 
fairy  shrimp  and  other  vernal  pool 
crustacean  cysts.  The  Grassland 
Ecological  Unit  includes  Kesterson,  San 
Luis,  and  Merced  National  Wildlife 
Refriges  (12,765  ha  (31,  542  ac)),  CDFG 
lands  (1,703  ha  (4,257  ac)),  CDFG 
administration  lands  (1,052  ha  (2,631 
ac)),  California  State  Parks  (1,358  ha 
(3,394  ac)),  and  private  lands  protected 
by  WRP  easements  or  agreements  (54  ha 
(134  ac)).  Combined,  these  lands  are 
knowm  as  the  Grasslands  Ecological 
Area,  a  66,773  ha  (160,000  ac)  area 
which  supports  the  largest  remaining 
areas  of  several  rare  valley  floor  habitats 
within  the  San  Joaquin  valley,  including 
examples  of  alkali  grasslands,  alkali 
scrublands,  wild  rye  grasslands,  cotton 
wood  riparian  forests,  vernal  marshes, 
relict  dune  lands,  and  high  quality 
vernal  pool  habitats. 

The  imit  lies  north  of  the  Qty  of  Los 
Banos,  southwest  of  the  City  of  Merced, 
and  is  bisected  by  the  San  Joaquin 
River.  This  unit  represents  Unit  23  for 
vernal  pool  fairy  shrimp  and  Unit  16  for 
vernal  pool  tadpole  shrimp.  The 
western  half  of  this  imit  represents  Unit 
2  for  longhom  fairy  shrimp  and  the 
eastern  half  represents  Unit  8  for  Colusa 
grass,  and  Unit  6  for  Hoover's  spurge.  In 
addition  to  the  species  mentioned 
above,  vernal  pool  smallscale,  alkali 
milk-vetch,  western  spadefoot  toad,  and 
California  linderiella  are  present  within 
this  unit  as  well. 

Unit  8,  Ventura  County  Unit,  Ventura, 
Santa  Barbara,  and  Los  Angeles 
Counties  (18,831  ha  (46.531  ac)) 

The  Ventura  County  unit  consists  of 
one  area  in  the  north-central  portion  of 
Ventura  County.  Vernal  pool  fairy 
shrimp  and  Conservancy  fairy  shrimp 
are  known  to  co-occur  at  relatively  high 
elevation  (-1,700  m  (5,500  ft))  forested 
sites  within  the  Los  Padres  National 
Forest.  All  of  this  unit  is  ovmed  by  the 
USFS.  Almost  all  of  the  known 
localities  that  possess  these  two  species 
within  the  state  of  California  exist  at 
much  lower  elevations  in  grassland 
habitats.  The  map  polygon  perimeter 
consists  of  an  area  that  is  known  to 
contain  vernal  pool  and  Conservancy 
fairy  shrimp  occurrences  and  isolated 
pools  that  provide  habitat  for  the  two 
species.  The  Ventura  County  unit  is 
essential  for  the  conservation  of 
Conservancy  fairy  shrimp  because  it 
contains  high  elevation  (-  1,700  m 
(5,500  ft))  ephemeral  aquatic 
environments  that  are  rarely  associated 


with  fairy  shrimp.  The  Ventura  County 
sites  that  are  occupied  by  Conservancy 
fairy  shrimp  are  124  km  (200  m)  finm 
other  species  occurrences  in  the  Great 
Central  Valley,  thereby  suggesting  that 
the  Ventura  County  population(s)  is 
geographically  isolated  from  the 
population(s)  that  occur  farther  east  and 
north.  Such  isolated  and  peripheral 
populations  may  have  genetic 
characteristics  that  are  different  than 
more  central  populations,  and  may  be 
important  for  conservation  (Lesica  and 
Allendorf  1995.  Fugate  1998). 

Longhom  Fairy  Shrimp  Criteria 

In  proposing  critical  habitat  units  for 
longhom  fairy  shrimp  we  evaluated  the 
life  history  and  current  distribution  of 
the  species  described  in  the  backgroimd 
section  of  this  rule,  the  primary 
constituent  elements  described  in  the 
primary  constituent  element  section  of 
this  rule,  and  the  threats  to  the  species 
described  under  vernal  pool  crustaceans 
above  and  additional  threats  described 
below.  This  information  allowed  us  to 
determine  which  areas  are  likely  to  be 
essential  to  the  conservation  of  these 
species. 

Longhom  fairy  shrimp  are  currenUy 
known  from  three  locations,  Altamont 
Pass  area  at  the  Contra  Costa  and 
Alameda  county  line,  San  Luis  National 
Wildlife  Refuge  Complex  in  westem 
Merced  County,  and  the  Soda  Lake  area 
in  San  Luis  Obispo  County.  Longhom 
fairy  shrimp  near  Soda  Lake  occur  both 
on  protected  land  within  the  Carrizo 
National  Monument,  and  on  private 
land.  The  occurrences  on  private  land 
are  threatened  by  proposed 
development  of  ranchettes.  production 
of  animals  used  in  biotechnology 
industries,  and  road  construction.  ' 

Longhom  fairy  shrimp  occurrences  in 
the  Altamont  Pass  area  in  Contra  Costa 
and  Alameda  counties  have  been 
heavily  impacted  by  wind  energy 
development,  although  some  of  these 
occurrences  are  currentiy  protected 
bom  development  on  land  owned  by 
the  East  Bay  Regional  Parks  District 
(EBRPD)  (Eng  et  al.  1990,  EBRPD  2001). 
Longhom  fairy  shrimp  are  protected 
fitjm  development  on  the  Kesterson 
National  Wildlife  Refuge  in  Merced 
County,  however,  these  occurrences  are 
threatened  by  weUand  management 
practices  that  have  led  to  prolonged 
inundation  of  longhom  fairy  shrimp 
habitats  and  inadvertent  introduction  of 
fish  and  bullfrogs  (CNDDB  2001). 

In  areas  where  longhom  fairy  shrimp 
habitats  have  been  protected,  the 
species  may  be  still  be  threatened  if 
adequate  monitoring  and  management  is 
not  conducted.  Management  and 
monitoring  are  necessary  to  recognize 


and  protect  populations  from  indirect 
effects,  such  as  changes  in  hydrology, 
contamination,  siltation,  erosion, 
competition  with  non-native  species, 
and  human-related  disturbance,  such  as 
off  road  vehicle  use. 

Longhom  Fairy  Shrimp  Unit  Review 

We  conducted  a  review  of  the 
ciurently  known  range  of  longhom  fairy 
shrimp  to  evaluate  and  select  areas  that 
are  essential  to  the  conservation  of  the 
species  and  that  may  require  special 
management.  Important  factors  we 
considered  were  the  presence  of  the 
species  and  the  primary  constituent 
elements  essential  to  the  conservation  of 
the  species.  A  specific  description  of 
each  area  is  ouUined  below. 

Unit  1,  Altamont  Hills  Unit  A  and  B, 
Contra  Costa  and  Alameda  Counties 
(322  ha  (795  ac)) 

This  unit  is  proposed  as  critical  * 

habitat  for  longhom  fairy  shrimp 
because  it  supports  occurrences  of  the 
species  within  clear  depression  pools  in 
sandstone  outcrops  (Eriksen  and  Belk 
1999.  EBRPD  2001.  CNDDB  2002). 
These  pool  types  become  inundated 
during  winter  rains  and  hold  water  for 
sufficient  lengths  of  time  necessary  for 
longhom  fairy  shrimp  incubation, 
reproduction,  dispersal,  feeding,  and 
sheltering,  but  are  dry  during  the 
summer  and  do  not  necessarily  fill  with 
water  every  year.  This  is  an  tinique 
habitat  for  longhom  fairy  shrimp,  and 
helps  to  maintain  a  diversity  of  habitats 
for  the  species.  The  Altamont  Hills  Unit 
is  an  important  area  for  longhom  fairy  . 
shrimp  because  it  represents  the 
northem  limit  of  the  species  range,  and 
is  one  of  only  3  locations  where  the 
/  species  is  known  to  occur  throughout 
■  their  entire  range.  Longhom  fairy 
shrimp  in  the  Altamont  Hills  Unit  are 
located  about  100  km  (60  mi)  northwest 
of  the  next  knov\m  occurrence  at 
Kesterson  National  Wildlife  Refuge  in 
Merced  County  (Eriksen  and  Belk  1999). 
It  is  likely  these  occurrences  have 
genetic  characteristics  that  differ  bom 
other  occurrences  in  other  portions  of 
the  species  range,  and  these 
characteristics  may  be  important  for  the 
conservation  of  longhom  fairy  shrimp 
(Fugate  1992. 1998).  Each  of  these 
locations  reduces  the  probability  that  a 
chance  event  would  result  in  the 
extinction  of  the  species. 

This  unit  is  located  primarily  on 
EBRPD  and  Contra  Costa  Water  District 
land.  This  unit  is  located  in  Altamont 
Hills  north  and  northeast  of  the  City  of 
Livermore,  and  consists  of  two  subunits, 
both  near  the  Contra  Costa  and  Alameda 
county  line.  Subunit  A  is  located  in 
Contra  Costa  County  direcUy  north  of 
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the  Alameda  County  line  near  the  Vasco 
Caves.  Subunit  B  is  located  directly  in 
Alameda  County  just  south  of  the 
Contra  Costa  County  line  in  the  vicinity 
of  Brushy  Peak.  A  large  number  of 
federally  listed  and  sensitive  species  are 
foimd  within  this  area,  including  the 
California  red  legged  frog,  San  Joaquin 
kit  fox,  California  tiger  salamander  and 
California  linderiella. 

Unit  2,  Grassland  Ecological  Unit. 
Madera,  Merced  and  Stanislaus 
Counties  (29,81 7  ha  (73.677  ac)) 

This  unit  is  proposed  as  critical 
habitat  for  longhom  fairy  shrimp 
because  it  contains  turbid  alkaline 
vernal  pools  on  Edminster  loam  and 
Turlock  sandy  loam  that  support 
occurrences  of  the  species  (USDA  2001, 
Holland  1998,  CNDDB  2002).  This  is  die 
only  location  where  longhom  fairy 
shrimp  occur  in  the  Central  Valley  of 
California.  Longhom  fairy  shrimp 
within  this  unit  are  threatened  by 
altered  hydrology  and  invasion  of 
aquatic  predators.  This  unit  is  also 
designated  so  that  special  management 
actions  can  be  taken  to  maintain  the 
appropriate  timing,  frequency,  and 
duration  of  inundation  of  longhom  fairy 
shrimp  habitat  essential  to  the 
conservation  of  longhom  fairy  shrimp 
vdthin  managed  wetland  areas. 

This  unit  is  over  209  km  (130  mi) 
from  the  longhom  fairy  shrimp 
occurrence  to  the  south,  and  over  80  km 
(50  mi)  from  longhom  fairy  shrimp 
occurrences  to  the  north.  This 
occurrence  is  likely  genetically  different 
from  the  two  other  occurrences  (Fugate 
1992, 1998).  Longhom  fairy  shrimp  are 
known  from  only  3  locations,  and  each 
of  these  locations  is  important  to  the 
conservation  of  this  species  by 
providing  a  buffer  against  catastrophic 
or  stochastic  events  which  could 
extirpate  any  one  occurrence  and 
seriously  reduce  the  likelihood  of 
survival  and  recovery  of  the  species  as 
a  whole. 

This  unit  includes  natural  habitats 
within  the  San  Joaquin  River  watershed. 
The  Grassland  Ecological  Unit  includes 
Kesterson,  San  Luis,  and  Merced 
National  Wildlife  Refuges  (9,303  ha  (23, 
258  ac)),  CDFG  lands  (1,703  ha  (4.257 
ac)),  CDFG  administration  lands  (1,052 
ha  (2,631  ac)),  California  State  Parks 
(1,358  ha  (3,394  ac)),  private  lands 
protected  by  WRP  easements  or 
agreements  (54  ha  (134  ac)),  and 
numerous  other  Federal  and  private 
conservation  easements.  Combined, 
these  lands  are  known  as  the  Grasslands 
Ecological  Area,  a  66,773  ha  (160,000 
ac)  area  which  supports  the  largest 
remaining  areas  of  several  rare  valley 
floor  habitats  within  the  San  Joaquin 


valley,  including  examples  of  alkali 
grasslands,  alkali  scrub  lands,  wild  rye 
grasslands,  cotton  wood  riparian  forests, 
vernal  marshes,  relict  dune  lands,  and 
high  quality  vernal  pool  habitats. 
Threats  to  vernal  pool  habitats  in  this 
unit  include  agricultural  conversion, 
changes  in  hydrology,  contamination 
from  adjacent  land  use,  and  invasion  by 
aggressive  plants. 

The  unit  lies  north  of  the  City  of  Los    _ 
Banos,  southwest  of  the  City  of  Merced, 
and  is  bisected  by  the  San  Joaquin 
River.  This  unit  overlaps  Unit  23  for 
vemal  pool  fairy  shrimp.  Unit  16  for 
vernal  pool  tadpole  shrimp,  and  Unit  7 
for  Conservancy  fairy  shrimp.  In 
addition  to  the  species  mentioned 
above,  vemal  pool  smallscale.  Alkali 
milk- vetch,  westem  spadefoot  toad,  and 
California  linderiella  are  present  within 
this  unit  as  well. 

Unit  3,  Carrizo  Plain  Unit,  San  Luis 
Obispo,  Kem,  and  Monterey  Counties 
(10,466  ha  (25.862  ac))- 

This  unit  is  proposed  as  critical 
habitat  for  longhom  fairy  shrimp 
because  it  contains  occurrences  of  the 
species  living  within  Northern  Claypan 
type  vemal  pools  as  described  by 
Sawyer  and  Keeler-Wolf  (1995)  (CNDDB 
2001).  Longhom  fairy  shrimp  in  the 
Carrizo  Unit  are  found  in  shallow 
alkaline  vemal  pools  within  a  Valley 
Saltbush  Scmb  matrix  adjacent  to  the 
1214  ha  (3,000  ac)  Soda  Lake,  the  largest 
alkali  wetland  in  central  and  southern 
California,  which  provides  a  winter 
haven  for  thousands  of  migratory  birds. 

The  Carrizo  Plain  Unit  represents  the 
southern  extent  of  the  range  of  longhom 
fairy  shrimp.  Longhom  fairy  shrimp  in 
the  Carrizo  Plain  Unit  are  located  235 
km  (146  mi)  southeast  of  the  closest 
known  occurrences  at  Kesterson 
National  Wildlife  Refuge  in  Merced 
County  (Eriksen  and  Belk  1999).  Such 
isolated  populations  may  have  genetic 
characteristics  essential  to  overall  long- 
term  conservation  of  the  species  (Fugate 
1998).  The  Carrizo  Plain  contains 
examples  of  native  bimch  grass,  needle 
grass,  and  blue  grass  grasslands,  as  well 
as  populations  of  federally  listed  San 
Joaquin  kit  fox,  blunt  nosed  leopard 
lizard,  giant  kangaroo  rat,  California 
jewel  flower,  Lost  Hills  salt  brush,  Kem 
mallow  and  San  Joaquin  wooly  threads 
(The  Natiu«  Conservancy  2001).  North 
of  the  Carrizo  Plain,  vernal  pools  that 
occur  along  the  San  Andreas  fault  are 
small  sag  pond  types  surrounded  by 
annual  grassland  or  Interior  Coast  Range 
Saltbush  Scmb  (Keeler-Wolf  et  al. 
1998).  The  Carrizo  Plain  Unit  contains 
portions  of  the  Carrizo  Plain  National 
Monument  administered  by  the  BLM, 
TNC.  and  the  CDFG.  The  BLM  lands 


within  the  unit  total  approximately 
6,220  ha  (15,549  ac)  and  the  CDFG  lands 
total  approximately  93  ha  (233  ac). 
Other  vemal  pool  habitats  in  the  unit 
are  located  on  private  land. 

This  unit  is  located  in  the  vicinity  of 
California  Valley  and  Soda  Lake.  State 
Highway  58  is  located  north  of  the  imit. 
Most  of  the  habitat  is  east  of  Soda  Lake 
Road,  however.  Soda  Lake  Road  crosses 
through  the  westem  edge  of  the  unit  in 
several  areas.  To  the  east,  the  unit  is 
bordered  by  the  San  Andreas  Rift  Zone. 
This  unit  coincides  with  vemal  pool 
fairy  shrimp  Unit  25. 

Vernal  Pool  Fairy  Shrimp  Criteria 

In  proposing  critical  habitat  units  for 
vemal  pool  fairy  shrimp  we  evaluated 
the  life  history  and  current  distribution 
of  the  species,  the  primary  constituent 
elements,  and  the  current  threats  to  the 
species.  This  information  allowed  us  to 
determine  which  areas  are  likely  to 
contribute  to  the  conservation  of  vemal 
pool  fairy  shrimp  and  to  delineate  units 
so  that  threats  to  these  species  might  be 
minimized. 

The  historic  range  of  vernal  pool  fairy 
shrimp  extended  throughout  the  low 
and  mid-elevation  regions  of  the  Central 
Valley  into  southern  and  coastal 
California  and  southern  Oregon  Agate 
Desert.  Vemal  pool  fairy  shrimp  have 
been  extirpated  from  a  niunber  of  their 
historic  occurrences  as  a  result  of  urban 
development  and  conversion  to 
agriculture.  Rapid  urbanization  in 
Placer,  Sacramento,  and  Tehama 
counties,  California,  has  accounted  for 
the  majority  of  recent  vemal  pool  fairy 
shrimp  extirpations,  although 
conversion  to  agriculture  in  San 
Joaquin,  Merced,  and  other  counties 
also  has  contributed  to  the  continued 
decline  of  this  species. 

Remaining  vemal  pool  fairy  shrimp 
occurrences  continue  to  be  threatened 
by  all  of  the  factors  that  historically  led 
to  the  decline  of  this  species.  CNDDB 
(2001)  estimates  that  34  percent  of  the 
remaining  occurrences  of  this  species 
are  threatened  by  development  and 
agricultural  conversion.  Another  15 
percent  are  threatened  by  military 
activities  (CNDDB  2001).  An  additional 
15  percent  are  threatened  by  operations 
and  maintenance  activities  within 
utility  and  transportation  right-of-ways, 
including  grading,  discing,  and 
trenching  activities  which  destroy  the 
topographical  features  necessary  for 
vemal  pool  habitats  to  support 
occurrences  of  vemal  pool  fairy  shrimp 
(CNDDB  2001).  Pesticide  and  herbicide 
use  within  utility  easements  also 
threaten  many  occurrences  of  vemal 
pool  fairy  shrimp  (CNDDB  2001).  Other 
vemal  pool  fairy  shrimp  occiurences  are 


Federal  Regigter / Vol.  67,  No.  185 /Tuesday,  September  24.  2002 / Proposed  Rules 59919 


threatened  by  off  road  vehicle  use, 
logging,  mining,  vandalism,  dumping, 
and  expansion  of  landfills  (CNDDB 
2001). 

Numerous  occurrences  of  vemal  pool 
fairy  shrimp  are  threatened  by  altered 
hydrology.  In  some  cases  vemal  pools 
have  been  altered  so  that  they  contain 
water  year  round,  allowing  predators 
such  as  bullfrogs  and  fish  to  colonize 
vemal  pool  habitats  (CNDDB  2001).  In 
other  cases  artificial  run  off  has  resulted 
in  the  delivery  of  materials  that  destroy 
vemal  pool  water  quality,  including 
sediment  from  cement  plants,  pesticides 
from  vineyards  and  other  irrigated 
agricultural  lands,  pesticides  from  golf 
courses,  and  sediment  from  surrounding 
developments  (CNDDB  2001). 

Vemal  Pool  Fairy  Shrimp  Unit  Review 

\Ve  conducted  a  regional  review 
across  the  range  of  vemal  pool  fairy 
shrimp  to  evaluate  and  select  vemal 
pool  habitats  that  are  essential  to  the 
conservation  of  the  species  and  that 
require  special  management.  Important 
factors  we  considered  were  the  known 
presence  of  vemal  pool  fairy  shrimp  and 
the  presence  of  vemal  pools  and  vemal 
pool  complexes  supporting  the 
hydrological  characteristics  necessary  to 
provide  the  primary  constituent 
elements  essential  to  the  conservation  of 
the  species. 

We  identified  areas  that  support  high 
numbers  of  vemal  pool  fairy  shrimp 
occurrences  identified  by  CNDDB  (2002) 
vkithin  vemal  pool  complexes 
containing  the  primary  constituent 
elements  for  the  species  mapped  by 
Holland  (1998)  and  a  number  of  odier 
sources  throughout  the  range  of  the 
species.  We  have  identified  areas 
necessary  to  conserve  the  species  by 
maintaining  a  portion  of  the  species 
current  range  and  distribution  and 
including  some  of  the  different  kinds  of 
habitats  in  which  the  species  is  known 
to  occuj.  However,  as  is  the  case  with 
all  critical  habitat  designations,  areas 
outside  of  this  designation  may -still 
prove  to  be  necessary  to  the  recovery  of 
this  species.  A  description  of  each  area 
is  outlined  below. 

Oregon 

Vemal  pool  fairy  shrimp  are  the  only 
species  addressed  in  this  proposed  rule 
that  occur  in  Oregon.  Four  units  in 
Oregon  are  proposed  as  essential  to  the 
conservation  of  vernal  pool  fairy 
shrimp.  The  Oregon  imits  occur 
approximately  200  km  (125  mi)  north  of 
the  nearest  imit  proposed  for  this 
species  in  California. 


Unit  lA,  B,  C  ,D.  E.  F,  and  G,  North 
Agate  Desert  Unit,  Jackson  County  (862 
ha  (2,130  ac)) 

This  unit  consists  of  seven  subunits, 
all  located  to  the  north  of  Little  Butte 
Creek.  Three  of  the  subunits  are  west  of 
the  Rogue  River,  and  the  remaining  four 
are  to  the  east.  All  but  one  of  these 
subunits  are  located  to  the  south  of  U.S. 
Route  234  (Sam's  Valley  Highway).  The 
one  remaining  unit  is  located  to  the  east 
of  the  Rogue  River,  about  2.4  km  (1.5 
mi)  north  of  the  confluence  with  Reese 
Creek.  This  unit  represents  the  northem 
limit  of  the  species'  distribution  and 
therefore  may  contribute  significantly  to 
the  species'  genetic  diversity  (Lesica 
and  Allendorf  1995).  It  is  of  sufficient 
size  to  sustain  the  natural  ecosystem 
processes  [e.g.,  fires)  that  have 
historically  influenced  vemal  pool 
habitat  and  is  disjimct  from  the  nearest 
other  imit  proposed  for  Oregon,  Unit  4, 
by  over  3.2  km  (2  mi). 

Unit  2 A,  B,  C,  D,  and  E,  White  City  East 
Unit,  Jackson  County  (911  ha  (2.251  ac)) 

This  unit  consists  of  five  spbunits, 
located  east  of  U.S.  Route  62  (Crater 
Lake  Highway)  and  south  and  southeast 
of  Dutton  Road.  The  largest  and 
easternmost  of  the  subunits  occurs  just 
to  the  east  and  north  of  Agate  Lake.  This 
unit  provides  the  easternmost  extent  of 
the  species'  range  in  Oregon.  It 
represents  a  significant  component  of 
the  species'  original  range  in  the  state 
and  is  of  a  sufficient  size  to  sustain  the 
natural  ecosystem  processes  (e.g.,  fires) 
that  have  historically  influenced  vemal 
pool  habitat.  It  is  disjunct  by  more  than 
1.6  km  (1  mi)  frtjm  Unit  3,  White  City 
West,  and  by  approximately  5.6  km  (3.5 
mi)  from  the  North  Agate  Desert  Unit. 

Unit  3A.  B,  and  C,  White  City  West  Unit, 
Jackson  County  (931  ha  (2,301  ac)) 

This  imit  consists  of  three  subunits, 
located  west  of  Agate  Road,  south  of  the 
Rogue  River,  and  east  of  Bear  Creek. 
This  unit  contains  the  best  remaining 
examples  of  the  original  Agate  Desert 
mounded  prairie  habitat.  It  is  of 
sufficient  size  to  sustain  the  natural 
ecosystem  processes  (e.g.,  fires)  that 
have  historically  influenced  vemal  pool 
habitat;  it  is  disjunct  from  the  White 
City  East  Unit  by  more  than  1.6  km  (1 
mi)  and  from  the  Table  Rocks  Unit  by 
over  2.4  km  (1.5  mi). 

We  believe  that,  taken  together,  the 
proposed  Agate  Desert  units  (Units  1-3) 
comprise  a  fiinctional  vemal  pool 
complex  consisting  of  vem^  pools, 
mounded  prairie  and  associated 
uplands,  where  natural  processes, 
including  connectivity,  function  within 
or  near  the  natural  range  of  variability. 


Each  of  the  three  proposed  Agate  Desert 
units  is  essential  to  the  conservation  of 
vemal  pool  fairy  shrimp  populations  in 
the  Agate  Desert. 

Unit  4A  and  B,  Table  Rocks  Unit. 
Jackson  County  (361  ha  (892  ac)) 

This  unit  consists  of  two  subunits, 
located  on  two  flat-topped  mesas  known 
as  Upper  and  Lower  Table  Rocks, 
situated  north  and  west  of  the  Rogue 
River.  These  rimrock  features  are 
remnants  of  ancient  lava  flows  that 
filled  portions  of  the  Rogue  River  nearly    ■ 
10  million  years  ago  (Bureau  of  Land 
Management  (BLM)  1998).  Subsequent 
erosion  of  softer  geologic  layers  has  left 
these  harder,  andesite  (volcanic  rock) 
formations  rising  some  245  m  (800  ft) 
above  the  present  Rogue  Valley.  Vemal 
pools  on  the  Table  Rocks  differ  from 
those  of  the  Agate  Desert,  in  that  they 
are  formed  over  an  impervious  layer  of 
bedrock.  This  unit  represents  a  unique 
habitat  for  vernal  pool  fairy  shrimp  in 
Oregon;  Table  Rocks  fairy  shrimp 
populations  differ  ecologically  from 
fairy  shrimp  populations  in  the  Agate 
Desert.  The  Table  Rocks  Unit  is  disjunct 
from  the  North  Agate  Desert  Unit  by 
over  3.2  km  (2  mi),  and  from  the  White 
City  West  Unit  by  approximately  2.4  km 
(1.5  mi). 

California 

Unit  5,  Redding  Unit,  Shasta  County 
(1.849  ha  (4,569  ac)) 

This  unit  is  proposed  as  critical 
habitat  for  vemal  pool  fairy  shrimp 
because  it  contains  the  largest  intact 
vemal  pool  habitat  in  the  northem 
portion  of  vemal  pool  fairy  shrimp's 
range  in  California.  Occurrences  of  the 
species  (CNDDB  2002)  within  vemal 
pools  mapped  by  Holland  (1998)  are 
found  on  old  alluvial  terraces  above  the 
Sacramento  River  and  often  on  Redding 
and  Coming  soil  complexes  (Shasta 
County  2001).  Generally  these  pools  are 
small  in  size,  although  the  Stillwater 
Plains  area  supports  unique  pools 
which  are  several  acres  in  size.  These 
vemal  pools  provide  feeding  and 
sheltering  habitat  for  the  species  and 
remain  inundated  for  sufficient  lengths 
of  time  to  allow  vemal  pool  fairy  shrimp 
to  hatch,  mature,  and  reproduce. 

The  boundaries  of  the  unit  were 
delineated  to  include  the  interconnected 
pools,  swales,  and  associated  uplands 
mapped  by  Holland  (1998)  that 
contribute  to  the  filling  and  drying  of 
the  vernal  pools  where  vemal  pool  fairy 
shrimp  occur,  and  which  maintain 
suitable  periods  of  pool  inundation, 
water  quality,  and  soil  moisture  for 
vemal  pool  fairy  shrimp  hatching, 
growth,  reproduction,  and  dispersal. 
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This  unit  supports  systems  of 
hydrologically  interconnected  pools  and 
swales  within  a  matrix  of  surrounding 
uplands  that  together  form 
hydrologically  and  ecologically 
functional  units  called  vemal  pool 
complexes.  These  features  contribute  to 
the  filling  and  drying  of  the  vemal  pool, 
and  maintain  suitable  periods  of  pool 
inundation,  water  quality,  and  soil 
-  moistiu^  for  vemal  pool  crustaceans  to 
complete  their  life-cycle. 

This  unit  represents  contains  all  of 
the  primary  constituent  elements  for  the 
species  and  comprises  the  northern 
extent  of  the  species  range  in  California. 
Because  occurrences  within  this  unit  are 
at  the  limit  of  the  species  range  in 
California  they  may  have  genetic 
characteristics  essential  to  overall  long- 
term  conservation  of  the  species  (i.e., 
they  may  be  genetically  different  than 
more  central  populations)  (Fugate  1992, 
1998,  Lesica  and  Allendorf  1995). 
•  Most  of  the  land  included  within  this 
unit  is  privately  owned.  The  BLM  owns 
17  ha  (42  ac)  within  this  unit  and  a 
further  52  ha  (130  ac)  is  private  land 
protected  under  conservation  easement 
or  agreement  as  part  of  the  Wetlands 
Reserve  Program  (WRP).  The  Stillwater 
Plains  Conservation  Bank,  specifically 
established  to  contribute  to  the  recovery 
of  vemal  pool  fairy  shrimp,  is  located 
withinJhis  unit.  The  City  of  Redding 
and  other  local  and  state  planning 
organizations  are  currently  developing  a 
HCP  to  provide  frar  the  conservation  of 
vemal  pool  fairy  shrimp.  This  unit 
would  provide  an  area  where 
conservation  efforts  for  vemal  pool  fairy 
shrimp  could  take  place. 

This  unit  is  located  in  the  area  east  of 
the  Redding  Municipal  Airport  between 
Airport  Road  to  the  west  and  Deschutes 
Road  to  the  east.  The  unit  extends  to 
Dersch  Road  in  the  south  and  towards 
Lassen  Park  Highway  in  the  north.  This 
unit  comprises  a  portion  of  the 
Stillwater  Plains.  This  unit  overlaps 
slender  Orcutt  grass  Unit  2B  and  vernal 
pool  tadpole  shrimp  Unit  1.  Other 
sensitive  species  occurring  within  this 
unit  include  Red  Bluff  dwarf  rush 
Uuncus  leiespermus  var.  leiospermus), 
California  linderiella  (Linderiella 
occidentalis),  Henderson's  bent  grass 
[Agrostis  hendersonii).  and  four  emgled 
spike  rush  (Eleocharis  quadrangulata). 

Unit  6.  Red  Bluff  Unit.  Tehama  County 
(18.562  ha  (45,865  ac) 

This  unit  is  proposed  as  critical 
habitat  for  vemal  pool  fairy  shrimp 
because  it  contains  the  species  (CNDDB 
2002)  within  vemal  pools  mapped  by 
Holland  (1998)  and  the  pools  contain 
water  for  sufficient  periods  of  time 
necessary  for  vernal  pool  fairy  shrimp 


incubation,  reproduction,  dispersal, 
feeding,  and  sheltering.  Vemal  pool 
fairy  shrimp  within  this  unit  occur 
within  vemal  pools  formed  on  alluvial 
terraces  west  of  the  Sacramento  River 
and  associated  with  Newville/Coming 
and  Redding/Corning  soil  complexes 
(USDA  2001)  exhibiting  well  developed 
mima  mound  topography.  The  vem^ 
pools  within  this  unit  are  generally 
small  and  may  not  be  inundated  long 
enough  to  support  other  longer-lived 
vernal  pool  species. 

The  boundaries  of  the  unit  were 
delineated  to  include  the  interconnected 
pools,  swales,  and  associated  uplands 
mapped  by  Holland  (1998)  that 
contribute  to  the  filling  and  drying  of 
the  vemal  pools  where  vemal  pool  fairy 
shrimp  occur,  and  which  maintain 
suitable  periods  of  pool  inundation, 
water  quality,  and  soil  moisture  for 
vemal  pool  fairy  shrimp  hatching, 
growth,  reproduction,  and  dispersal. 
This  unit  contains  several  large  (i.e., 
over  (4,068  ha)  10.000  ac)  vemal  pool 
habitat  complexes.  These  areas  are 
relatively  undisturbed,  hydrologically 
intact  vemal  pool  habitats  that  will 
likely  continue  to  support  natural  vemal 
pool  ecosystem  processes  and  maintain 
suitable  habitat  conditions  for  vemal 
pool  fairy  shrimp.  This  imit  also 
provides  essential  habitat  for  migratory 
waterfowl  that  aid  in  the  dispersal  of 
vemal  fairy  shrimp  and  other  vemal 
pool  crustacean  cysts. 

The  majority  of  the  lands  included 
within  this  unit  are  privately  owned. 
The  CDFG  owns  175  ha  (433  ac)  within 
this  unit.  Urban  expansion  from  the  city 
of  Red  Bluff,  and  agricultiu^l 
conversion  in  other  portions  of  the  unit, 
threaten  existing  vemal  pool  fairy 
shrimp  habitats  throughout  this  unit. 
However,  this  unit  also  contains  large 
private  conservation  areas  established 
specifically  to  contribute  to  the  recovery 
of  vemal  pool  fairy  shrimp  and 
compensate  for  the  loss  of  vemal  pool 
habitat,  including  the  2,023  ha  (5,000 
ac)  Tehama  Fiber  Farm  mitigation  area. 
CDFG's  Thomes  Creek  Ecological 
Reserve  is  also  located  within  this  unit. 

This  unit  extends  from  southwest  of 
Red  Bluff  at  Red  Bank  Creek  south  to 
Thomes  Creek.  The  eastern  boundary 
includes  the  vemal  pool  habitat  from 
the  Southem  Pacific  Raifroad  near 
Coyote  Creek  south  paralleling  Interstate 
5  to  Thomes  Creek.  Other  vernal  pool 
species  occurring  within  this  unit 
include  Boggs  Lake  hedge-hyssop 
(Gratiola  heterosepela),  Baker's 
navarretia  (Navanetia  leucocephala  ssp. 
bakeri).  Red  Bluff  dwarf  msh,  Douglas' 
pogogyne  [Pogogyne  douglasii),  westem 
spadefoot  toad  (Scaphiopus 
hammondi],  legenere  (Legenere  limosa). 


California  linderiella,  Ahart's 
paronychia  (Pyronychia  ahartii), 
Henderson's  bent  grass,  and  dwarf 
downingia  [Downingia  pusilla). 

Unit  7.  Vina  Plains  Unit,  Tehama,  and 
Butte  Counties  (23.883  ha  (59,015  ac)) 

This  unit  is  proposed  as  critical 
habitat  because  it  contains  vemal  pool 
fairy  shrimp  (CNDDB  2001)  living 
within  large  vemal  pool  grassland  areas 
that  support  aggregations  or  systems  of 
hydrologically  interconnected  pools, 
swales,  and  other  ephemeral  wetlands 
and  depressions  within  a  matrix  of 
surrounding  uplands  that  together  form 
hydrologically  and  ecologically 
functional  units  (EPA  1994,  Holland 
1998,  Tehama  County  1999).  The 
boundaries  of  this  unit  were  delineated 
to  include  the  interconnected  pools, 
swales,  and  uplands  mapped  by 
Holland  (1998)  that  contribute  to  the 
filling  and  drying  of  the  vemal  pools 
where  vemal  pool  fairy  shrimp  occur, 
and  maintain  suitable  periods  of  pool 
inundation,  water  quality,  and  soil 
moisture  for  vemal  pool  fairy  shrimp  to 
complete  their  life-cycles. 

The  vemal  pools  within  this  unit 
contain  water  diuing  the  winter,  and 
provide  the  necessary  length  and  timing 
of  inundation,  water  quality,  and 
freedom  from  predation  that  allow 
vemal  pool  fairy  shrimp  to  hatch,  feed, 
reproduce,  and  shelter.  Vemal  pool  fairy 
shrimp  in  this  unit  occur  within 
Northern  Volcanic  Mudflow  vemal 
pools,  these  pools  are  generally  small 
and  tend  to  be  inundated  for  relatively 
short  periods  of  time.  Vemal  pool  fairy 
shrimp  are  also  found  within  larger 
vemal  pools  forming  on  hardpans 
within  this  unit.  These  pools  tend  to  be 
larger  and  longer  lasting  than  Northem 
Volcanic  Mudflow  pools,  and  may  also 
support  occurrences  of  other,  longer 
lived  species  such  as  Conservancy  fairy 
shrimp. 

The  pool  types  within  this  unit 
maintain  the  diversity  of  habitats  in 
which  vernal  pool  fairy  shrimp  are 
known  to  occur  and  provide  relatively 
undisturbed,  hydrologically  intact 
vernal  pool  habitats  that  will  likely 
continue  to  support  natural  vemal  pool 
ecosystem  processes  and  maintain 
suitable  habitat  conditions  for  vernal 
pool  fairy  shrimp.  This  unit  also 
provides  habitat  for  migratory  waterfowl 
that  aid  in  the  dispersal  of  vernal  pool 
fairy  shrimp  and  other  vernal  pool 
crustacean  cysts. 

The  majority  of  the  lands  included 
within  this  unit  are  privately  owned. 
This  unit  contains  The  Nature 
Conservancy's  (TNC)  Vina  Plains 
preserve  as  well  as' other  TNC  lands 
2,264  ha  (5,660  ac)  and  conservation 
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easements  4,348  ha  (10,870  ac).  Other 
ownership  within  this  unit  includes  57 
ha  (142  ac)  of  private  land  protected 
under  conservation  easement  or 
agreement  under  the  Natural  Resource 
Conservation  Services's  (NRCS) 
Wetland  Reserve  Program  (WRP).  The 
Vina  Plains  area  has  been  the  focus  of 
a  number  of  research  projects,  including 
long-term  adaptive  management  and 
monitoring  efforts  evaluating  the  effects 
of  grazing  and  fire  on  vemal  pool  plants, 
animals,  and  ecosystems  (Griggs  2000). 
Much  of  the  basic  life  history 
information  known  about  vemal  pool 
crustaceans  was  collected  at  Vina  Plains 
(e.g.,  Lanway  1974,  Ahl  1991,  Syrdahl 
1993,  Galla^er  1996).  The  importance 
of  the  Vina  Plains  area  has  been 
recognized  by  a  number  of  state,  local, 
and  Federal  agencies,  and  they  have 
been  the  focus  of  several  conservation 
planning  efforts.  TNC,  CDFG,  the 
Service,  the  EPA,  the  CNPS,  the  NRCS 
WRP,  and  researchers  from  California 
State  University  (CSU)  at  Chico  have  all 
supported  research  and  conservation 
efforts  for  vemal  pool  species  within 
this  unit. 

This  unit  is  located  in  the 
northeastern  portion  of  the  Sacramento 
Valley  from  Deer  Creek  in  Tehama 
County  to  Chico  in  Butte  County.  The 
unit  extends  south  and  east  of  the 
Sacramento  River  paralleling  the  low 
elevation  foothill  region  of  the  Sierra 
Nevada  and  represents  the  northeastern 
extent  of  vemal  pool  fairy  shrimp's 
range  in  California.  This  unit  coincides 
with  Unit  3  for  vemal  pool  tadpole 
shrimp,  and  incorporates  Unit  1  for 
Conservancy  fairy  shrimp.  Unit  4  for 
slender  Orcutt  grass.  Unit  2  for  Greene's 
tuctoria.  Unit  1  for  hairy  Orcutt  grass. 
Unit  1  for  Hoover's  spurge,  and  Units  1 
and  2  for  Butte  County  meadowfoam. 
Other  vemal  pool  species  occurring 
within  this  unit  include  Boggs  Lake 
hedge-hyssop.  Red  Bluff  dwarf  msh, 
Douglas'  pogogyne,  westem  spadefoot 
toad,  legenere,  California  linderiella, 
Califomia  tiger  salamander  [Ambystoma 
calif omiense),  Ahart's  paronychia, 
Henderson's  bent  grass,  Sanford's 
arrowhead  [Sagittaria  sanfordii),  and 
dwarf  downingia. 

Unit  8,  Orland  Unit,  Tehama  County 
(5,760  ha  (14.233  ac) 

This  unit  is  proposed  as  critical 
habitat  for  vemal  pool  fairy  shrimp 
because  it  contains  occurrences  of  the 
species  and  vemal  pools,  swales,  and 
associated  uplands  that  support  vernal 
pool  fairy  shrimp  (Holland  1998,         * 
Tehama  County  2001,  CNDDB  2002). 
Vemal  pool  fairy  shrimp  in  this  unit  are 
found  in  vemal  pools  formed  on  alluvial 
terraces  west  of  the  Sacramento  River 


and  associated  with  Anita  clay  and 
Tuscan  loam  soils  (USDA  1994).  These 
vernal  pools  are  generally  small,  and 
exhibit  well  developed  mima  mound 
topography.  They  contain  water  for 
si^cient  periods  of  time  necessary  for 
vemal  pool  fairy  shrimp  incubation, 
reproduction,  dispersal,  feeding,  and 
sheltering. 

The  boundaries  of  this  unit  were 
delineated  to  include  the  interconnected 
pools,  sw^ales,  and  associated  uplands 
mapped  by  Holland  (1998)  that 
contribute  to  the  filling  and  drying  of 
the  vemal  pools  where  vemal  pool  fairy 
shrimp  occiir,  and  maintain  suitable 
periods  of  pool  inundation,  water 
quality,  and  soil  moisture  for  vemal 
pool  fairy  shrimp  hatching,  growth  and 
reproduction,  and  dispersal,  but  not 
necessarily  every  year.  These  features 
contribute  to  the  filling  and  drying  of 
the  vemal  pool,  and  maintain  suitable 
periods  of  pool  inundation,  water 
quality,  and  soil  moisture  for  vemal 
pool  crustacean  hatching,  growth  and 
reproduction,  and  dispersal. 

lliis  unit  contains  large  vemal  pool 
habitat  areas  in  the  northwestem 
portion  of  the  range  of  vemal  pool  fairy 
shrimp.  These  areas  provide  relatively 
undisturbed,  hydrologically  intact 
vemal  pool  habitats  that  will  likely 
continue  to  support  natural  vemal  pool 
ecosystem  processes  and  maintain 
suitable  habitat  conditions  for  vemal 
pool  fairy  shrimp.  These  vernal  pool 
habitats  support  systems  of 
hydrologically  interconnected  pools  and 
swales  within  a  matrix  of  siirrounding 
uplands  that  together  form 
hydrologically  and  ecologically 
functional  units  called  vemal  pool 
complexes. 

This  unit  extends  ttom  the  Tehama/ 
Glenn  county  border  in  the  south,  west 
of  Ingrahm  Road  and  east  of  the  Black 
Butte  Reservoir,  to  the  vicinity  of  Rice 
Creek  in  the  north.  This  unit  also 
contains  a  Pacific  Gas  and  Electric 
(PG&E)  pipeline  mitigation  area 
established  specifically  for  the  ' 
conservation  of  vernal  pool  fairy 
shrimp.  Other  vemal  pool  species 
occurring  within  this  unit  include 
Baker's  navarretia,  western  spadefoot 
toad,  Ahart's  paronychia,  and  dwarf 
downingia.  All  the  lands  within  this 
unit  are  privately  owned. 

Unit  9.  Oroville  Unit,  Butte  County 
(1,456  ha  (3.598  ac)) 

This  unit  is  proposed  as  critical 
habitat  for  vemal  pool  fairy  shrimp 
because  it  supports  vemal  pools,  swales, 
and  associated  uplands  mapped  by 
Holland  (1998)  and  by  the  EPA  (1994) 
and  contains  vemal  pool  fairy  shrimp 
(CNDDB  2001).  Vemal  pool  fairy  shrimp 


within  this  unit  live  within  pools 
occurring  primarily  on  the  Tuscan 
geologic  formation  (Liss  2001 ,  Keeler- 
Wolf  ef  al.  1998),  which  are  some  of  the 
few  remaining  examples  of  Northem 
Volcanic  Mudflow  vemal  pools 
described  by  Sawyer  and  Keeler-Wolf 
(1995).  Northem  Volcanic  Mudflow 
vemal  pools  are  generally  small  and 
tend  to  be  inundated  for  relatively  short 
periods  of  time.  These  pool  types  are 
essential  to  maintain  the  diversity  of 
habitats  in  which  vemal  pool  fairy 
shrimp  are  known  to  occiu*.  Vemal  pool 
fairy  shrimp  are  also  found  living  in 
Northern  Hardpan  vemal  pools  within 
this  unit.  These  pools  tend  to  be  larger 
and  longer  lasting  than  the  Northern 
Volcanic  Mudflow  pools. 

The  boundaries  of  the  unit  were 
delineated  to  include  the  interconnected 
pools,  swales,  and  associated  uplands 
mapped  by  Holland  (1998)  that 
contribute  to  the  filling  and  drying  of 
the  vemal  pools  where  vemal  pool  fairy 
shrimp  occiu,  and  which  maintain 
smtable  periods  of  pool  inundation, 
water  quality,  and  soil  moisture  for 
vemal  pool  fairy  shrimp  hatching, 
growth,  reproduction,  and  dispersal. 
The  majority  of  the  lands  included 
within  this  unit  are  privately  owned. 
This  unit  contains  Service  lands  (76  ha  -^ 
(187  ac))  and  7  ha  (17  ac)  of  CDFG 
administered  land.  This  unit  contains  a 
few  areas  that  have  been  preserved 
within  the  City  of  Chico.  However,  the 
amount  of  vernal  pool  habitat  currently 
protected  within  the  unit  is  very  small. 
Urban  expansion,  particularly  in  the 
vicinity  of  Chico,  is  the  greatest  threat 
to  existing  vemal  pool  habitats 
throughout  this  unit. 

This  unit  occupies  an  area  from  near 
Chico  south  to  near  the  intersection  of 
Highway  99  and  State  Route  149  in 
Butte  County.  The  unit  extends 
southeast  of  the  Sacramento  River 
paralleling  the  low  elevation  foothill 
region  of  the  Sierra  Nevada.  This  unit  is 
part  of  Unit  4  for  vemal  pool  tadpole 
shrimp,  and  incorporates  Unit  3  for 
Greene's  tuctoria.  Unit  2  for  hairy  Orcutt 
grass.  Unit  2  for  Hoover's  spurge,  and 
Unit  3  for  Butte  County  meadowfoam. 
Other  vemal  pool  species  occurring 
within  this  unit  include  Boggs  Lake 
hedge-hyssop.  Red  Bluff  dwarf  msh, 
Douglas'  pogogyne,  westem  spadefoot 
toad,  legenere,  Califomia  linderiella, 
Califomia  tiger  salamander,  Ahart's 
paronychia,  Henderson's  bent  grass, 
Sanford's  arrowhead,  and  dwarf 
downingia. 
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Unit  10.  Sacramento  National  Wildlife 
Refuge  Unit,  Glenn  and  Colusa  Counties 
(5,718  ha  (14,129  ac)) 

This  unit  is  proposed  as  critical 
habitat  for  vernal  pool  fairy  shrimp 
because  it  contains  occurrences  of  the 
species  (CNDDB  2002)  within  the  vernal 
pools  and  swales  mapped  by  Holland 
(1998).  Vernal  pool  fairy  shrimp  in  this 
unit  live  within  Northern  Ciaypan 
vernal  pools,  as  defined  by  Sawyer  and 
Keeler-Wolf  (1995).  These  vernal  pools 
are  associated  with  alkaline  soils,  such 
as  Willows  and  Riz  soils  series,  and 
typically  form  alkali  playas  which  are 
larger  and  contain  a  more  diverse 
species  composition  than  the  hardpan 
pools  further  south  (Keeler-Wolf  et  al. 
1998).  These  pools  are  inundated  for  a 
sufficient  period  of  time  to  support  all 
of  the  life  history  requirements  of  vernal 
pool  fairy  shrimp.  Vernal  pools  on  the 
Sacramento  National  Wildlife  Refuge 
Complex  ,  are  often  large,  shallow  and 
alkaline  (Silveira  2000).  Vernal  pool 
habitats  on  the  refuge  are  specifically 
managed  for  the  conservation  of  listed 
species,  and  to  promote  habitat  for 
migratory  birds  and  waterfowl. 

The  Sacramento  National  Wildlife 
Refuge  contains  the  last  remnants  of  the 
widespread  Colusa  Plains  vegetation 
that  once  covered  the  entire  Colusa 
Basin  (Silveira  2000).  Vernal  pool 
habitats  within  the  area  have  become 
greatly  fi-agmented  and  isolated  from 
other  habitats  in  the  region  due  to  land 
conversion  to  agricultiu-e.  This  unit  is 
important  to  maintain  opportunities  for 
vernal  pool  fairy  shrimp  dispersal 
between  units  to  the  north,  over  50  km 
(31  mi)  distant,  and  those  to  the  south, 
over  110  km  (68  mi)  distant.  Without 
this  unit,  vernal  pool  fairy  shrimp 
occurrences  to  the  north  and  south 
would  be  more  than  160  km  (100  mi) 
distant  from  one  another,  a  distance  at 
which  genetic  evidence  indicates  they 
are  effectively  isolated  (Fugate  1992, 
1998). 

The  boundaries  of  the  unit  were 
delineated  to  include  the  interconnected 
pools,  swales,  and  associated  uplands 
mapped  by  Holland  (1998)  and 
identified  by  the  Service  (Silveira  2000) 
that  contribute  to  the  filling  and  drying 
of  the  vernal  pools  where  vernal  pool 
fairy  shrimp  occur,  and  which  maintain 
suitable  periods  of  pool  inimdation, 
water  quality,  and  soil  moisture  for 
vernal  pool  fairy  shrimp  hatching, 
growth,  reproduction,  and  dispersal. 

This  unit  is  primarily  located  on  the 
Sacramento  National  Wildlife  Refuge 
(5,126  ha  (12,816  ac)).  Any  additional 
lands  within  this  unit  are  privately 
owned.  This  unit  overlaps  with  Unit  6 
for  Greene's  tuctoria.  Unit  3  for  hairy 


Orcutt  grass,  Unit  3  for  Hoover's  spiuge, 
and  Unit  2  for  Conservancy  fairy 
shrimp.  Other  important  vernal  pool 
and  associated  upland  species  found  in 
the  imit  include  pappose  spikeweed 
(Hemizonia  panyi  ssp.  rudis),  Fremont's 
goldfields  [Lasthenia  fremontii),  alkali 
goldfields  [Lasthenia  platycarpha). 
Scribe's  popcorn  flower  (Plagiobothrys 
scriptus),  Hoover's  downingia 
(Downingia  bella),  folded  downingia 
[Downingia  omatissima  var. 
omatissinia),  Heckard's  peppergrass 
[Lepidium  latipes  var.  heckardii), 
heartscale  [Atriplex  cordulata), 
brittlescale  [Atriplex  depressa),  San 
Joaquin  spearscale  [Atriplex 
joaquiniana),  Ferris'  milkvetch 
[Astmgalus  tender  var.  farrisiae),  spike- 
primrose  [Boisduvalia  stricta),  sessile 
mousetail  [Myosums  sessilis),  and 
palmate-bracted  bird's  beak 
[Cordylanthus  palmatus). 

Unit  11,  Beale  Unit,  Yuba  and  Placer 
Counties  (2.853  ha  (7.049  ac)) 

We  propose  the  Beale  Unit  as 
essential  for  the  conservation  of  vernal 
pool  fairy  shrimp  because  it  contains 
large,  relatively  undisturbed  vernal  pool 
grassland  habitats  and  a  diversity  of 
vernal  pool  habitat  types  supporting 
vernal  pool  fairy  shrimp  (CNDDB  2001, 
Jones  and  Stokes  1997b,  Jones  and 
Stokes  2002,  Platenkamp  1998).  Vernal 
pool  fairy  shrimp  within  this  unit  are 
found  throughout  several  large  vernal 
pool  complexes.  These  complexes  occur 
on  four  major  geologic  formations:  the 
Modesto  Formation;  the  Riverbank 
Formation;  the  Lagima  Formation;  and 
the  Mehrten  Formation  (Platenkamp 
1998).  These  habitats  provide  the 
hydrological  characteristics  necessary 
for  vernal  pool  fairy  shrimp  growth, 
reproduction,  dispersal,  and  other 
primary  constituent  elements  essential 
to  the  conservation  of  this  species. 
Different  geologic  formations  provide  a 
diversity  of  habitats  for  vernal  pool  fairy 
shrimp  primarily  through  their  effects 
on  pool  size  and  depth  (Platenkamp 
1998,  Hehn  1998). 

This  unit  contains  DOD  land  (419  ha 
(1,048  ac))  at  Beale  Air  Force  Base  and 
BLM  (3  ha  (8  ac))  lands.  Other  lands 
within  this  imit  are  located  on  private 
property,  and  are  threatened  by 
agricultural  conversion,  urban 
expansion,  and  the  expansion  of 
Highway  70  and  other  transportation 
projects  planned  in  the  region.  This  imit 
is  found  east  of  Yuba  City  and  State 
Highway  65,  generally  south  of 
Hanunonton  Road  and  north  of  South 
Beale  Road  and  6th  Street.  The  imit 
includes  the  western  portion  of  Beale 
Air  Force  Base,  west  of  Erie  Street  and 
Doolittle  Drive.  Other  rare  vernal  pool 


species  found  within  this  imit  include 
vernal  pool  tadpole  shrimp  and 
California  linderiella. 

Unit  12,  Western  Placer  County  Unit 
(19,387  ha  (47,905  ac)) 

The  Western  Placer  Unit  was 
identified  as  critical  habitat  for  vernal 
pool  fairy  shrimp  because  it  contains 
numerous  occurrences  of  the  species 
(CNDDB  2001).  The  unit  boundary  was 
drawn  to  include  these  occurrences  and 
the  vernal  pool  complexes  in  which 
they  occur  as  mapped  by  Holland  (1998) 
and  Glazner  (2001)  and  as  visible  on 
SPOT  imagery.  These  complexes  form 
interconnected  hydrologic  units  of 
pools,  swales  and  uplands  that  together 
maintain  the  timing  and  duration  of 
inundation  necessary  for  vernal  pool 
fairy  shrimp  to  hatch,  mature,  and 
reproduce.  Vernal  pool  fairy  shrimp 
within  this  unit  occur  in  both  Northern 
Hardpan  and  Northern  Volcanic 
Mudflow  vernal  pools  as  described  by 
Sawyer  and  Keeler-Wolf  (1995).  This 
unit  also  supports  vernal  pool  fairy 
shrimp  found  in  vernal  pools  on 
Exchequer  soils  on  the  Mehrten  geologic 
formation,  a  rare  type  of  Northern 
Volcanic  Mudflow  vernal  pool  which 
has  been  reduced  to  only  a  few  acres  in 
extent.  The  pools  are  relatively  short 
lived  and  do  not  provide  habitat  for 
most  other  species  of  fairy  shrimp 
(CNDDB  2001). 

This  unit  includes  a  large  number  of 
conservation  areas  established 
specifically  to  contribute  to  the  recovery 
of  vernal  pool  fairy  shrimp  partly 
established  through  conservation  efforts 
under  section  7  of  the  Act.  These 
include  the  Ahart  Preserve,  one  of  the 
few  remaining  examples  of  Northern 
Volcanic  Mudflow  vernal  pools  in  the 
region,  as  well  as  the  Orchard  Creek 
Conservation  Bank.  This  conservation 
bank  was  established  for  the  protection 
of  vernal  pool  fairy  shrimp  and  to 
compensate  for  the  loss  of  thousands  of 
acres  of  vernal  pool  grassland  habitats 
throughout  Placer  and  Sacramento 
counties.  Additional  smaller 
-  conservation  areas  in  this  unit  are 
located  within  the  cities  of  Lincoln  and 
Roseville,  and  in  Placer  County. 
Approximately  20  percent  of  all 
mitigation  areas  established  for  the  long- 
term  protection  of  vernal  pool  fairy 
shrimp  are  found  within  this  unit. 
Placer  County  is  currently  developing  a 
HCP  for  the  conservation  of  vernal  pool 
fairy  shrimp  in  this  area.  A  WRP 
easement  of  63  ha  (157  ac)  is  within  this 
unit. 

The  Western  Placer  Unit  contains  70 
percent  of  the  remaining  vernal  pool 
habitats  in  Placer  County.  TNC 
identified  this  area  as  one  of  the 


Federal  RegJBter/Vol.  67,  No.  185 /Tuesday,  September  24,  2002 /Proposed  Rules .'HW23 


outstanding  vernal  pool  sites  remaining 
in  the  Sacramento  Valley.  Vernal  pool 
habitats  within  this  unit  are  threatened 
by  the  development  of  large 
transportation  projects,  the  development 
of  a  university  and  associated 
infrastructure,  residential 
developments,  gravel  mining 
operations,  and  agricultural  conversion 
in  the  western  portion  of  Placer  County. 
This  unit  generally  occurs  in  western 
Placer  County  immediately  north  of  the 
Sacramento  County  line,  north  of  the 
City  of  Roseville  and  the  City  of 
Rocklin.  The  northern  boundary  occurs 
just  north  of  the  City  of  Lincoln.  This 
unit  occurs  mostly  west  of  State 
Highway  65.  This  unit  provides  habitat 
for  sensitive  vernal  pool  species  such  as 
Bogg's  Lake  hedge-hyssop.  Red  Bluff 
dwarf  rush,  western  spadefoot  toad, 
legenere,  California  linderiella,  Ahart's 
paronychia,  and  dwarf  downingia.  A 
number  of  riparian  species  are  also 
foimd  in  this  imit  in  the  vernal  pool 
grasslands  that  border  Coon  Creek. 

Unit  13,  Mather  Unit,  Sacraniento 
County  (14,866  ha  (36.733  ac)) 

This  unit  is  proposed  as  critical 
habitat  for  vernal  pool  fairy  shrimp 
because  it  contains  occurrences  of  the 
species  and  vernal  pool  habitats  that 
sustain  the  necessary  timing  and  length 
of  inundation  required  for  the  species  to 
hatch,  mature,  reproduce,  disperse,  and 
enter  dormancy  (Holland  1998, 
Sacramento  County  1999,  CNDDB 
2001).  Vernal  pool  fairy  shrimp  in  this 
unit  occur  within  a  diversity  of  vernal 
pool  habitats,  including  young  or  low 
terrace  vernal  pools  on  the  Riverbank 
Formation,  old  or  high  terrace  vernal 
pools  on  the  Laguna  and  Arroyo  Seco 
geologic  formations,  and  Northern 
Volcanic  Mudflow  vernal  pools  on  the 
Mehrten  and  Valley  Springs  geologic 
formations. 

This  unit  includes  several 
conservation  areas  established  by 
private  entities,  including  the  Simrise 
-  Douglas  Conservation  Bank,  the  Arroyo 
Seco  Conservation  Bank,  the  Churchill 
Downs  mitigation  area,  and  Teichert 
mitigation  areas.  These  areas  were 
established  specifically  to  contribute  to 
the  conservation  of  vernal  pool  fairy 
shrimp,  and  represent  compensation 
measures  for  the  loss  of  thousands  of 
acres  of  vernal  pool  fairy  shrimp  habitat 
within  Sacramento  County.  The 
continued  functioning  of  these  areas  is 
essential  to  the  conservation  of  vernal 
pool  fairy  shrimp  and  other  vernal  pool 
species.  The  boundaries  of  the  unit  were 
delineated  to  include  the  interconnected 
pools,  swales,  and  associated  uplands 
mapped  by  Holland  (1998)  that 
contribute  to  the  filling  and  drying  of 


the  vernal  pools  where  vernal  pool  fairy 
shrimp  occur,  and  which  maintain 
suitable  periods  of  pool  inundation, 
water  quality,  and  soil  moisture  for 
vernal  pool  fairy  shrimp  hatching, 
growth,  reproduction,  and  dispersal. 

This  area  supports  a  diversity  of 
vernal  pool  species  and  habitats,  and  is 
the  focus  of  numerous  conservation 
planning  efforts.  This  area  has  been 
identified  by  the  Sacramento  Valley 
Open  Space  Conservancy,  the  CNPS, 
and  TNC  as  an  excellent  example  of 
vernal  pool  grasslands,  supporting  a 
rich  and  diverse  community  of  vernal 
pool  endemic  plants  and  animals  within 
Sacramento  County.  This  unit  contains 
areas  on  private,  county,  and  Federal 
land,  including  lands  leased  or  owned 
by  Sacramento  County  at  Mather 
Regional  Park,  the  former  Mather  Air 
Force  Base,  and  at  the  county  landfill. 
BLM  owns  6  ha  (18  ac)  within  this  unit. 
Vernal  pool  habitats  in  this  unit  are 
threatened  by  urbanization  bom  the 
expanding  cities  of  Sacramento  and  Elk 
Grove.  Conversion  to  intensive 
agriculture,  particularly  vineyards,  is 
also  a  significant  threat  to  vernal  pool 
fauy  shrimp  in  this  unit. 

Tnis  unit  includes  the  area  to  the 
southeast  of  the  City  of  Sacramento  in 
Sacramento  County,  east  of  Highway  99 
and  south  of  Interstate  80.  The  unit  is 
generally  east  of  Bradshaw  Road, 
northwest  of  Grant  Line  Road,  west  of 
Scott  Road,  and  includes  a  portion  of 
Mather  Field.  The  unit  is  bisected  by  the 
Folsom  South  Canal.  This  unit  also 
represents  Unit  8  for  vernal  pool  tadpole 
shrimp,  and  contains  Unit  6  for  slender 
Orcutt  grass  and  Unit  2  for  Sacramento 
Orcutt  grass.  In  addition  to  these 
species,  this  unit  contains  occurrences 
of  many  other  rare,  endemic  vernal  pool 
species  includiiig  midvalley  foiry 
shrimp  [Branchinecta  mesovalliensis). 
Bogg's  Lake  hedge-hyssop,  western 
spadefoot  toad,  legenere,  California 
linderiella,  and  Ahart's  paronychia. 

Unit  14,  Cosumnes  Unit,  Sacramento 
County  (26,600  ha  (65,728  ac)) 

This  unit  is  proposed  as  critical 
habitat  for  vernal  pool  fairy  shrimp 
because  it  supports  the  species  (CNDDB 
2001)  and  its  habitat  (Holland  1998, 
Sacramento  County  1999).  The  unit 
boundary  was  drawn  to  include  several 
large  vernal  pool  complexes  mapped  by 
Holland  (1998)  and  numerous 
individual  vernal  pools  mapped  by 
Sacramento  County  (1999)  and  visible 
on  SPOT  imagery.  Together,  these 
identified  habitats  represent  some  of  the 
largest  remaining  vernal  pool  complexes 
in  the  Sacramento  Valley  that  provide 
the  necessary  timing  and  duration  of 
inimdation  for  vernal  pool  fairy  shrimp 


hatching,  growth,  and  reproduction. 
Vernal  pool  foiry  shrimp  within  this 
unit  are  found  in  a  diversity  of  pool 
types,  including  Northern  Volcanic 
Mudflow  vernal  pools  on  Pardee  and 
Pentz  soils,  vernal  pools  occurring  on 
low  terrace  landforms  associated  with 
San  Joaquin  soils,  and  vernal  pools 
occurring  on  high  terrace  landforms 
associated  with  Redding  and  Coming 
soils.  These  pool  types  provide  a 
diversity  of  habitats  for  this  species.  The 
large  vernal  pool  complexes  found 
within  this  unit  provide  relatively 
undisturbed,  hydrologically  intact 
vernal  pool  habitats  that  support  natural 
vernal  pool  ecosystem  processes  and 
maintain  suitable  habitat  conditions  for 
vernal  pool  fairy  shrimp. 

Many  areas  within  this  unit  include 
actively  restored  and  created  vernal 
pools  that  support  occurrences  of  vernal 
pool  fairy  shrimp  (CNDDB  2001).  This 
unit  is  also  proposed  as  critical  habitat 
to  encourage  that  special  management 
actions  will  be  taken  so  that  these  areas 
continue  to  provide  the  necessary 
timing  and  length  of  inundation  for 
vernal  pool  feiry  shrimp  survival.  In 
many  cases,  the  special  management 
action  necessary  will  simply  be  to 
monitor  vernal  pool  hydrology  to  verify 
the  success  of  the  restoration  effort. 

This  unit  contains  a  number  of 
conservation  areas  established 
specifically  to  contribute  to  the 
conservation  of  vernal  pool  fairy 
shrimp,  and  to  compensate  for  the  loss 
of  thousands  of  acres  of  vernal  pool 
grassland  habitats  throughout  the 
Sacramento  Valley.  Many  areas  within 
this  unit  are  managed  specifically  to 
provide  habitat  for  migratory  waterfowl, 
this  unit  also  provides  essential  habitat 
for  avian  species  that  aid  in  the 
dispersal  of  vernal  pool  feiry  shrimp 
and  other  vernal  pool  crustacean  cysts. 

This  unit  contains  state  and  federally 
ovtmed  land,  as  well  as  private 
properties.  Portions  of  the  Cosumnes 
River  Preserve  occur  within  this  unit. 
The  Cosumnes  River  Preserve  is  jointly 
owned  and  managed  by  a  variety  of 
state,  local,  and  Federal  agencies 
including  the  BLM  ,  CDFG,  Ducks 
Unlimit^,  Inc.,  California  Department 
of  Water  Resources.  Sacramento  Co. 
Dept.  of  Regional  Parks,  Open  Space, 
and  Recreation,  TNC,  and  the  Wildlife 
Conservation  Board.  The  Cosumnes 
River  Preserve  encompasses  and 
protects  thousands  of  acres  of  wetiands 
and  adjacent  uplands,  oak  woodlands, 
and  riparian  forests  along  the  Cosumnes 
River,  the  only  undammed  river  on  the 
west  slope  of  the  Sierra.  The  Cosumnes 
floodplain  is  a  haven  for  tens  of 
thousands  of  migratory  waterfowl, 
songbirds,  and  raptors,  a  lai;ge  portion  of 
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the  Central  Valley's  population  of 
greater  sandhill  cranes,  and  for  rare 
reptiles  and  mammals  like  the  river 
otter  and  threatened  giant  garter  snake. 
Several  large,  diverse,  vernal  pool 
landscapes  are  protected  witUn  this 
unit  including  Uie  Howard  Ranch  and 
Valensin  Ranch.  The  Clay  Station 
Mitigation  Bank,  Laguna  Creek 
Mitigation  Bank,  and  the  Borden  Ranch 
Mitigation  site  are  included  in  this  unit, 
as  well  as  a  number  of  smaller 
conservation  areas  including  the  Rancho 
Seco  Preserve.  Land  ownership  and 
protection  within  the  unit  includes 
CDFG  (630  ha  (1,557  ac)),  TNC  (3,988  ha 
(9,970  ac))  lands  and  WRP  easements  (4 
ha  (11  ac)).  This  area  has  been  identified 
by  the  Sacramento  Valley  Open  Space 
Conservancy,  the  CNPS,  and  TNC  as  an 
excellent  example  of  vernal  pool 
grasslands,  supporting  a  rich  and 
diverse  community  of  vernal  pool 
endemic  plants  and  animals  within 
Sacramento  County.  Urban  expansion, 
conversion  from  grazing  to  other 
agricultural  practices,  particularly 
vineyards,  have  greatly  affected  existing 
vernal  pool  habitats  throughout  this 
unit. 

This  unit  for  vernal  pool  fairy  shrimp  • 
occupies  the  area  south  of  Deer  Creek 
and  Cosumnes  River  to  just  north  of  the 
Sacramento  and  San  Joaquin  county  line 
near  Simmerhom  Road.  The  eastern 
boundary  is  the  low  elevation  foothills 
near  the  Amador  county  line.  The 
western  limit  follows  Dillard  Road 
south  to  Colony  Road  near  Herald.  This 
unit  also  coincides  with  Unit  10  for 
vernal  pool  tadpole  shrimp,  and  Unit  3 
for  Sacramento  Orcutt  grass.  Other 
sensitive  species  found  within  this  unit 
include  Bogg's  Lake  hedge-hyssop, 
western  spadefoot  toad,  legenere, 
California  linderiella,  California  tiger 
salamander,  Ahart's  paronychia, 
Henderson's  bent  grass,  Sanford's 
arrowhead,  pincushion  navarretia 
(Navarretia  myersii  ssp.  deminuta),  and 
dwarf  downingia. 

Unit  15  Vacaville  Unit.  Solano  County 
(1.624  ha  (4,012  ac)) 

This  unit  is  proposed  as  critical 
habitat  because  it  contains  vernal  pool 
fairy  shrimp  within  large  vernal  pool 
complexes  (Holland  1998,  Solano 
County  2000,  CNDDB  2001).  This  unit 
contains  vernal  pool  fairy  shrimp 
occurring  within  vernal  pools  and 
swales  formed  on  Coming  gravelly  loam 
soil  series,  which  form  Northern 
Hardpan  vernal  pools  (Sawyer  and 
Keeler-Wolf  1995).  These  pool  types 
maintain  the  necessary  conditions  for 
vernal  pool  fairy  shrimp  hatching, 
feeding,  reproduction,  and  dispersal 
(CNDDB  2001). 


The  Vacaville  Unit  supports  the  only 
examples  of  Northern  Hardpan  vernal 
pool  types,  including  high  terrace  vernal 
pools  on  Coming  soils,  on  the  western 
side  of  the  valley.  These  unique  habitats 
are  necessary  to  maintain  the  diversity 
of  habitats  in  which  vernal  pool  fairy 
shrimp  are  known  to  occur.  This  unit  is 
located  primarily  on  private  land 
although  the  State  Land  Commission 
owns  approximately  (60  ha  (149  ac)) 
within  this  unit.  Vernal  pool  habitats 
within  this  unit  are  threatened  by 
urbanization  from  the  expanding  City  of 
Vacaville.  Solano  Coimty  is  currently 
developing  a  HCP  which  will  address 
the  conservation  of  vernal  pool  fairy 
shrimp  in  this  area. 

The  Vacaville  Unit  is  situated  north 
and  northeast  of  the  City  of  Vacaville. 
The  eastern  boundary  parallels 
Interstate  80,  the  northern  boundary 
parallels  Midway  Road,  and  the  western 
boundary  is  near  Browns  Valley  Road. 
This  unit  also  provides  habitat  for 
vernal  pool  tadpole  shrimp,  dwarf 
downingia,  as  well  as  Swainson's  hawks 
(Buteo  swainsoni)  and  burrowing  owls. 

Unit  16,  Jepson  Prairie  Unit,  Solano 
County  (34,910  ha  (86,261  ac)) 

We  propose  this  area  as  critical 
habitat  for  vernal  pool  fairy  shrimp 
because  it  supports  numerous 
occurrences  of  the  species  (CNDDB 
2001)  living  within  systems  of 
hydrologically  interconnected  pools  and 
swales  within  a  matrix  of  surrounding 
uplands  that  together  form 
hydrologically  and  ecologically 
functional  vernal  pool  complexes.  These 
features  contribute  to  the  filling  and 
drying  of  the  vernal  pools  where  vemal 
pool  fairy  shrimp  are  known  to  occur, 
and  maintain  suitable  periods  of  pool 
inundation,  water  quality,  and  soil 
moistiire  for  vemal  pool  fairy  shrimp 
hatching,  growth  and  reproduction,  and 
dispersal.  These  features  have  been 
identiHed  and  mapped  by  Solano 
County  (2000),  Holland  (1998),  and  the 
Solano  County  Farmlands  and  Open 
Space  (2000).  The  Jepson  Prairie  Unit 
encompasses  the  greater  Jepson  Prairie 
grassland  area,  one  of  the  most  pristine, 
intact  vemal  pool  ecosystems  remaining 
in  California.  Jepson  Prairie  contains 
large,  playa-like  vemal  pools  which  may 
be  over  several  acres  in  size,  including 
the  32  ha  (80  ac)  Olcott  Lake.  These 
larger  pools  often  occur  in  complexes 
with  smaller  pools  and  hogwallow 
depressions. 

Ilus  unit  includes  one  of  only  two 
large  contiguous  areas  of  habitat 
remaining  for  vemal  pool  fairy  shrimp 
on  the  floor  ef  the  Central  Valley.  The 
relatively  undisturbed,  hydrologically 
intact  condition  of  the  Jepson  Prairie 


increases  the  likelihood  that  it  will 
continue  to  support  natural  vemal  pool 
ecosystem  processes  and  maintain 
suitable  habitat  conditions  for  vemal 
pool  fairy  shrimp.  This  unit  also 
provides  essential  habitat  for  migratory 
waterfowl  that  aid  in  the  dispersal  of 
vemal  pool  fairy  shrimp  and  other 
vemal  pool  crustacean  cysts.  Vemal 
pool  fairy  shrimp  in  the  Jepson  Prairie 
grassland  area  inhabit  unique 
combinations  of  low  terrace  and  basin 
rim  landform  vemal  pools  on  a  diversity 
of  soil  types. 

Jepson  Prairie  has  long  been 
recognized  as  an  outstanding  example  of 
vemal  pool  ecosystems.  In  1987  the 
National  Park  Service  (NPS)  named 
Jepson  Prairie  a  National  Natural 
Landmark,  a  designation  given  to  sites 
that  provide  high  quality  habitat  for 
threatened  or  endangered  species. 
Jepson  Prairie  is  the  target  of  ongoing 
conservation  planning  efforts  and  active  • 
management.  As  part  of  the  UC  Reserve 
System,  this  area  also  provides  critical 
research  opportunities  for  scientists  to 
study  vemal  pool  species,  including 
vemal  pool  fairy  shrimp. 

The  imit  contains  1,038  ha  (2,564  ac) 
owned  and  or  administered  by  CDFG. 
Additional  lands  are  owned  by  DOD 
(760  ha  (1,879  ac)),  Califomia  State 
Parks  (15  ha  (38  ac)),  and  the  State  Land 
Commission  (109  ha  (273  ac)).  NRCS 
holds  easements  or  agreements 
protecting  436  ha  (1,090  ac)  of  private 
land  in  the  unit  under  the  WRP 
program.  TNC  also  holds  a  conservation 
easement  on  623  ha  (1,558  ac)  in  the 
unit.  The  Jepson  Prairie  Preserve  is 
jointly  managed  by  the  Solano  County 
Land  Trust  and  the  UC  Reserve  System. 
CDFG  owns  several  ecological  reserves 
in  the  vicinity  of  Jepson  Prairie.  This 
unit  also  contains  several  privately 
ownaed  mitigation  areas,  and  portions  of 
Travis  Air  Force  Base.  Within  the 
greater  Jepson  Prairie  grassland  area, 
existing  vemal  pools  are  threatened  by 
agricultural  conversion,  landfill 
expansion,  power  plant  construction, 
and  utility  maintenance. 

This  unit  is  located  in  the  southern 
portion  of  Solano  Coimty,  southeast  of 
Interstate  80  and  the  cities  of  Fairfield 
and  Vacaville,  north  of  Grizzly  Bay  and 
Montezuma  Slough,  west  of  the 
Sacramento  River  and  the  Solano  and 
Sacramento  County  line,  and  south  of 
Midway  Road  and  the  City  of  Dixon. 
The  unit  is  bisected  by  Highway  13. 
This  unit  is  also  described  as  Unit  11  for 
vemal  pool  tadpole  shrimp.  This  unit 
contains  Unit  3  for  Colusa  grass.  Unit  2 
for  Solano  grass.  Unit  3  for  Conservancy 
fairy  shrimp,  and  Unit  4  and  portions  of 
Unit  5  for  Contra  Costa  goldfields.  Other 
rare  vemal  pool  species  which  occur  in 
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this  unit  include  alkali  milk-vetch 
(Astmgalus  tenervat.  tener),  Ferris's 
milk-vetch,  vemal  pool  small  scale 
[Atriplex  persistens),  dwarf  downingia, 
Delta  green  groimd  beetle  (Elaphrus 
viridus),  Bogg's  Lake  hedge-hyssop, 
Ricksecker's  water  scavenger  beetle 
[Hydrochara  rickseckeri),  California 
linderiella,  midvalley  fairy  shrimp, 
legenere,  and  Califomia  tiger 
salamander. 

Unit  17,  Napa  River  Unit,  Napa  and 
Sonoma  Counties  (656  ha  (1,621  ac)) 

We  propose  this  unit  as  critical 
habitat  for  vemal  pool  fairy  shrimp 
because  it  contains  vemal  pools  where 
vemal  pool  fairy  shrimp  are  known  to 
occur  (CNDDB  2001).  The  boundaries  of 
this  unit  were  designed  to  include 
vemal  pool  complexes  mapped  by 
Holland  (1998)  and  within  the  Fagan 
Marsh  Ecological  Area  owned  by  the 
CDFG  (420  ha  (901  ac))  that  contribute 
to  the  inimdation  patterns,  water 
quality,  and  soil  moistiu«  for  vemal 
pool  fairy  shrimp  hatching,  growth  and 
reproduction,  and  dispersal,  but  not 
necessarily  every  year.  The  minimum 
mapping  unit  of  Holland  (1998)  of  16  ha 
(40  ac)  and  the  resolution  of  the  SPOT 
imagery  did  not  allow  us  to  identify  all 
vemal  pool  habitat  areas  which  provide 
the  primary  constituent  elements  for 
vemal  pool  fairy  shrimp  in  this  area. 
The  imit  boundary  was  designated  to 
exclude  tidal  marsh  habitats  in  the 
south,  and  urban  and  agricultural  areas 
along  the  northern  and  eastern 
boimdaries.  The  Napa  River  parallels 
the  western  boimdary  of  this  unit. 

This  xmit  represents  the  westem 
extent  of  vemal  pool  feiry  shrimp  range. 
Such  isolated  and  peripheral 
populations  may  be  essential  to  the 
conservation  of  this  species  because  of 
their  genetic  uniqueness  (Fugate  1992, 
1998,  Lessica  and  Allendorf  1995).  This 
imit  represents  the  only  area  where 
vemal  pool  fairy  shrimp  occur  in  vernal 
pool  habitats  forming  a  transition  zone 
with  tidal  marshes.  This  unit  is  located 
on  private  and  CDFG  land,  including 
the  Napa-Sonoma  Marsh  and  Fagan 
Marsh  Wildlife  Areas.  Habitats  within 
this  unit  are  primarily  threatened  by 
urbanization  from  the  City  of  Napa. 

Most  of  this  unit  is  situated  south  and 
■  southwest  of  the  City  of  Napa;  primarily 
west  of  Highway  29,  south  of  Highway 
12,  and  east  of  Highway  121.  This  unit 
forms  a  narrow  strip  following  the 
northwestern  banks  of  the  Napa  River 
and  extending  westward  along 
Hudeman  and  Schell  sloughs.  This  imit 
is  also  identified  as  Unit  3  for  Contra 
Costa  goldfields.  Other  rare  vemal  pool 
species  found  in  this  unit  include  the 
alkali  milk-vetch. 


Unit  18,  San  Joaquin  Unit,  San  Joaquin 
County  (7.105  ha  (1 7.557  ac)) 

This  unit  is  proposed  as  critical 
habitat  for  vemal  pool  fairy  shrimp 
because  it  contains  vemal  pool  habitats 
identified  by  Holland  (1998)  and  San 
Joaquin  Cpimty  (1998)  that  support 
populations  of  vemal  pool  fairy  shrimp 
(CNDDB  2001).  This  unit  contains 
vemal  pool  fairy  shrimp  occurrences 
found  within  Northern  Volcanic 
Mudflow  vemal  pools  on  the  Laguna 
geologic  formation,  as  well  as  high 
terrace  pools  on  the  Valley  Springs 
geologic  formation.  The  Northem 
Volcanic  Mudflow  vemal  pools  tend  to 
be  short-lived,  and  are  a  relatively  rare 
habitat  type  for  vemal  pool  fairy 
shrimp.  This  unit  contains  the  largest 
vemal  pool  complex  remaining  in  San 
Joaquin  Comity  and  the  southern 
Sacramento  Valley,  and  contains  the 
necessary  geographic,  topographic,  and 
edaphic  featiu^s  to  support  vemal  pool 
fairy  shrimp  occurrences  found  within 
this  unit.  San  Joaquin  Coimty  has 
completed  a  HCP,  which  includes 
measures  to  protect  conversion  of  vemal 
pool  fairy  shrimp  habitat  bom  vemal 
pools  grasslands  to  vineyards. 
Conversion  from  grazing  to  other 
agricultural  practices  have  greatly 
reduced  the  remaining  acreage  of  vemal 
pool  habitats  throughout  this  unit. 

This  unit  occupies  the  area  from  the 
Calaveras  River  south  to  Duck  Creek. 
The  eastern  boundary  extends  to  near 
Valley  Springs  at  the  intersection  of 
State  routes  12  and  26.  The  western 
boundary  extends  to  near  Tully  Road 
east  of  the  City  of  Lodi.  This  unit  also 
coincides  with  Unit  14  for  vemal  pool 
tadpole  shrimp.  Other  sensitive  vemal 
pool  species  found  within  this  unit 
include  westem  spadefoot  toad  and 
Califomia  tiger  salamander.  All  the  land 
within  this  imit  is  privately  owned. 

Unit  19A,  B,  and  C,  Altamont  Hills  Unit, 
Contra  Costa  and  Alameda  counties 
(3,356  ha  (8.292  ac)) 

This  unit  is  proposed  as  critical  for 
vemal  pool  fairy  shrimp  because  it 
contains  vemal  pool  habitats  mapped  by 
Holland  (1998)  and  East  Bay  Regional 
Parks  District  (2001)  supporting  vemal 
pool  fairy  shrimp  occurrences  identified 
by  CNDDB  (2001).  Vemal  pool  fairy 
shrimp  have  been  discovered  in  very 
small  (less  than  1  m  (3.3  ft)  in  diameter) 
clear  water  depression  pools  in 
sandstone  outcrops  in  the  area  (Eriksen 
and  Belk  1999).  The  unit  represents  the 
only  known  location  that  supports 
vemal  pool  fairy  shrimp  within 
sandstone  outcrop  pools  (Eriksen  and 
Belk  1999). 


Vemal  pool  fairy  shrimp  in  the 
Altamont  Hills  Unit  are  located  over  60 
km  (40  miles)  from  the  closest  known 
occurrence  to  north  in  Solano  County 
and  to  the  south  in  Stanislaus  County, 
and  over  60  km  (40  mi)  from  the  next 
occurrence  to  the  west  in  San  Joaquin 
County.  These  populations  may  be 
genetically  different  from  other  vemal 
populations  because  of  their  relative 
isolation  (Fugate  1998). 

The  unit  is  comprised  of  three 
subunits  in  the  general  vicinity  of 
Moimt  Diablo  and  Morgan  Territory 
Regional  Park.  The  unit  primarily 
consists  of  private  land,  with  64  ha  (157 
ac)  owned  by  the  state  and  an  additional 
288  ha  (711  ac)  administered  by  the 
Califomia  Department  of  Fish  and  Game 
for  conservation  purposes. 

This  unit  overlaps  Unit  7  for  Contra 
Costa  goldfields.  The  unit  lies  north  of 
Corral  Hollow  Road,  west  of  Clifton 
Court  Forebay,  east  of  the  City  of 
Danville,  southeast  of  Concord,  and 
south  of  Antioch.  It  includes  vemal  pool 
habitat  within  the  Altamont  Hills, 
around  the  northem  and  eastem 
boundaries  of  the  City  of  Livermore,  and 
east  of  the  Altamont  Hills  and  west  of 
Clifton  Court  Forebay.  The  unit  includes 
Fricke  Lake  which  supports  a  large 
population  of  Califomia  tiger 
salamanders. 

Unit  20.  Caswell  Unit.  Stanislaus 
County  (302  ha  (746  ac)) 

This  unit  is  proposed  as  critical 
habitat  for  vemal  pool  fairy  shrimp 
because  it  contains  vernal  pools,  swales, 
and  other  ephemeral  wetlands  and 
depressions  of  appropriate  sizes  and 
depths  that  typically  become  inundated 
for  sufficient  lengths  of  time  necessary 
for  vernal  pool  fairy  shrimp  incubation, 
reproduction,  dispersal,  feeding,  and 
sheltering,  but  which  are  dry  during  the 
sununer  (Holland  1998,  CNDDB  2001). 
This  unit  also  supports  aggregations  or 
systems  of  hydrologically 
interconnected  pools,  swales,  and  other 
ephemeral  wetlands  and  depressions 
within  a  matrix  of  surrounding  uplands 
that  together  form  hydrologically  and 
ecologically  functional  units  called 
vemal  pool  complexes  (Holland  1998). 
These  features  contribute  to  the  filling 
and  drying  of  the  vemal  pool,  and 
maintain  suitable  periods  of  pool 
inundation,  water  quality,  and  soil 
moisture  for  vemal  pool  fairy  shrimp 
hatching,  growth  and  reproduction,  and 
dispersal,  but  not  necessarily  every  year. 
This  unit  includes  vemal  pool 
complexes  mapped  by  Holland  (1998) 
where  vemal  pool  fairy  shrimp  have 
been  documented  by  CNDDB  (2001). 

This  unit  is  located  within  the  San 
Joaquin  River  National  Wildlife  Refuge 
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and  efforts  to  restore  vernal  pool 
habitats  are  currently  underway. 
Additional  restoration  designed  to 
enhance  habitat  for  riparian  species,  as 
well  as  migratory  birds  and  waterfowl, 
is  also  being  conducted.  The  San 
Joaquin  River  National  Wildlife  Refuge 
is  the  primary  wintering  site  of  98 
percent  of  the  Aleutian  Canada  geese 
that  winter  in  the  Central  Valley 
(October- April),  and  it  is  a  major 
wintering  and  migration  area  for  lesser 
and  greater  sandhill  cranes,  cackling 
Canada  geese,  and  white-fronted  geese. 
These  migratory  birds  act  as  important 
dispersal  agents  for  vernal  pool  fairy 
shrimp.  Lands  within  this  unit  form  a 
mosaic  of  riparian  habitat,  wetlands, 
and  grasslands. 

This  unit  is  over  75  km  (47  mi)  from 
the  nearest  unit  to  the  north.  Such 
isolated  populations  may  have  genetic 
characteristics  essential  to  overall  long- 
term  conservation  of  the  species  (i.e. 
they  may  be  genetically  different  than 
more  central  populations)  (Fugate  1992, 
1998).  This  unit  may  be  threatened  by 
agricultural  development,  oil  and 
natural  gas  exploration  and 
development,  and  conversion  from 
grazing  to  other  agricultiu-al  practices. 
Water  management  practices  may  also 
threaten  vernal  pool  fairy  shrimp  in  this 
unit  if  natiu^l  vernal  pool  hydrology  is 
altered. 

This  unit  is  situated  west  of  the  City 
of  Modesto  and  east  and  southeast  of  the 
confluence  of  the  San  Joaquin  and 
Stanislaus  rivers.  Caswell  Memorial 
State  Park  lies  just  north  of  this  unit  and 
is  not  included.  The  San  Joaquin  River 
forms  the  western  boundary  of  the  unit. 
The  unit  is  bisected  by  the  Hetch 
Hetchy  Aqueduct,  State  Highway  132, 
and  the  Tuolumne  River.  Roughly  the 
northern  one-third  of  this  unit  overlaps 
with  Unit  5  for  Conservancy  fairy 
shrimp.  It  is  also  contains  California 
linderiella  and  CaUfomia  tiger 
salamander  occurrences,  in  addition  to 
a  number  of  rare  non-vernal  pool 
species,  including  the  federally  listed 
endangered  riparian  wood  rat  and 
riparian  brush  rabbit. 

Unit  21,  Stanislaus  Unit,  Stanislaus  and 
Merced  Counties  (25,31 7  ha  (62,557  ac)) 

This  area  is  proposed  as  critical 
habitat  for  vernal  pool  fairy  shrimp 
because  it  contains  occurrences  of  the 
species  within  large,  relatively  intact, 
and  contiguous  vernal  pool  complexes 
ranging  from  the  floor  of  the  valley  to 
the  low  elevation  foothills  (Holland 
1998,  CNDDB  2001).  These  areas  are 
essential  to  the  conservation  of  vernal 
pool  fairy  shrimp  because  they  provide 
relatively  undisturbed,  hydrologically 
intact  vernal  pool  habitats  that  will 


likely  continue  to  support  natural  vernal 
pool  ecosystem  processes  and  maintain 
suitable  habitat  conditions  for  vernal 
pool  fairy  shrimp.  This  unit  contains 
vernal  pool  fairy  shrimp  living  within 
hardpan  pools  that  occur  on  soils  of 
alluvial  fans  and  terraces  forming 
numerous  small  pools  and  swales  on 
mima  mound  topography.  Soils 
supporting  these  vernal  pools  are 
typically  older  than  those  of  the  alluvial 
terraces  in  the  Sacramento  area.  These 
pools  provide  the  necessary  timing  and 
length  of  inundation  for  vernal  pool 
fairy  shrimp  to  complete  their  life  cycle, 
reproduce,  and  disperse. 

The  Stanislaus  Unit  is  in  the  northern 
portion  of  the  chain  of  vernal  pools  that 
runs  through  the  southern  Sierra 
Nevada  foothills,  within  the  Southern 
Sierra  Foothill  vernal  pool  region 
described  by  Keeler-Wolf  et  al.  (1998). 
This  vernal  pool  region  contains  35 
percent  of  all  remaining  vernal  pool 
habitat  in  the  Central  Valley,  and  is 
extremely  important  to  the  conservation 
of  vernal  pool  fairy  shrimp  and  other 
vernal  pool  species.  Land  ownership 
within  this  unit  includes  the  BLM  (7  ha 
(17  ac))  and  the  California  State  Parks 
(25  ha  (61  ac)).  The  well-known 
Hickman  pools  in  Stanislaus  County  are 
located  within  this  unit.  Not  only  does 
the  Hickman  pool  complex  contain  one 
of  the  largest  vernal  lakes  in  California 
at  more  than  121  ha  (300  ac),  but  it  also 
exhibits  tremendous  biodiversity, 
including  one  of  the  largest 
concentrations  of  imperiled  amphibians 
(Medeiros  2000).  However,  the 
watershed  containing  the  Hickman 
vernal  pools  has  been  breached  by 
hundreds  of  acres  of  orchards  that  have 
been  planted  upstream.  While  most  of 
the  watershed  has  been  managed  over 
the  years  in  a  trust  of  the  Fred  Robinson 
family,  the  integrity  of  the  vernal  pool 
ecosystem  is  threatened  by  agricultural 
development  and  potential  biocide 
pollution  (Medeiros  2000). 

The  Stanislaus  Unit  is  located  in  the 
southeast  comer  of  Stanislaus  County  ■ 
and  the  northeast  comer  of  Merced 
County.  It  lies  between  the  Tuolumne 
River  and  the  Merced  River.  The 
Mariposa  County  line  is  located  east  of 
the  unit.  Turlock  Lake  and  Dawson  Lake 
are  adjacent  to  the  northern  boundary. 
County  Road  J9  and  the  High  Line  Canal 
are  west  of  the  imit.  This  unit  coincides 
with  vernal  pool  tadpole  shrimp  Unit 
16.  It  includes  succulent  owl's-clover 
Unit  3,  hairy  Orcutt  grass  Unit  5,  Colusa 
grass  Unit  6,  and  Hoover's  spurge  Unit 
5.  Other  sensitive  vernal  pool  species 
found  within  this  unit  include  western 
spadefoot  toad,  dwarf  downingia, 
California  linderiella,  California  tiger 


salamander,  and  Hartweg's  golden 
sunburst  (Pseudobahia  bahiifloia). 

Unit  22,  Merced  Unit,  Merced  and 
Mariposa  Counties  (44,106  ha  (108,984 
ac) 

We  propose  this  unit  as  critical 
habitat  for  vernal  pool  fairy  shrimp 
because  it  encompasses  the  largest  block 
of  pristine,  high  density  vernal  pool 
grasslands  supporting  the  species 
remaining  in  California  (Holland  1998, 
VoUmar  1999,  CNDDB  2001).  These 
habitats  provide  the  primary  constituent 
elements  essential  for  vernal  pool  fairy 
shrimp.  There  are  more  documented 
occurrences  of  vernal  pool  faiiy  shrimp 
in  this  unit  than  any  other  area 
throughout  the  species  range  (CNDDB 
2001).  Almost  15  percent  of  all 
remaining  vernal  pool  habitats  in  the 
Central  Valley  are  located  within  this 
unit  (Holland  1998). 

The  Merced  Unit  is  located  midway 
in  a  chain  of  vernal  pool  complexes  that 
straddles  the  valley  floor  and  the 
'foothills  of  the  southern  Sierra  Nevada. 
This  unit  helps  to  maintain  coimectivity 
between  vernal  pool  fairy  shrimp 
habitats  on  the  valley  floor  and  habitats 
to  the  north  and  south  of  the  Merced 
Unit.  Genetic  analyses  of  vernal  pool 
tadpole  shrimp  revealed  that 
occurrences  in  this  unit  were  genetically 
different  from  other  sampled 
occurrences  in  California,  and  that  this 
area  had  likely  been  isolated  from  other 
vemal  pool  habitats  for  a  significant 
period  of  time  (King  1996).  Given  that 
vemal  pool  fairy  shrimp  and  vemal  pool 
tadpole  shrimp  are  dispersed  in  similar 
ways,  it  is  reasonable  to  assume  that 
vemal  pool  fairy  shrimp  occurrences  in 
this  area  are  also  isolated  from  other 
occurrences  throughont  its  range. 

This  unit  contains  habitat  for  three 
listed  branchiopods,  six  listed  plants, 
and  a  suite  of  sensitive  species.  Forty 
percent  of  vemal  pool  habitats  in  the 
Southem  Sierra  Foothill  vemal  pool 
region  are  found  within  this  unit.  The 
integrity  of  the  vemal  pool  complexes  in 
eastern  Merced  is  seriously  threatened 
by  irrigated  agriculture,  upland  housing 
development,  and  the  proposed  UC 
Merced  Campus  and  associated 
development.  Construction  of  facilities 
to  educate  and  serve  twenty-five 
thousand  UC  students  as  well  as  faculty, 
staff,  and  their  families  within  the 
vemal  pool  complexes  in  eastern 
Merced  County  could  have  a  major 
impact  on  vemal  pool  fairy  shrimp 
occiurences.  However,  the  recent  draft 
biological  opinion  for  the  UC  Merced 
campus  and  community  developed 
environmental  parameters  which  should 
reduce  impacts  to  vemal  pool  habitats. 
Indirect  and  cumidative  impacts  of  the 
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proposed  1,673  ha  (4,133  ac)  campus 
and  associated  community  may  be 
mininoized  with  the  creation  of  a  2,036 
ha  (5,030  ac)  preserve  intended  to 
protect  sensitive  vemal  pool  habitat,  to 
be  purchased  with  money  donated  by 
the  Packard  Foimdation. 

A  majority  of  vemal  pool  habitat  in 
the  Merced  Unit  is  in  Merced  County. 
The  eastern  edge  of  the  imit  overlaps 
into  Mariposa  County.  Bear  Creek  flows 
along  the  southem  boundary  of  the  uinit, 
crossing  throughit  in  several  locations. 
The  City  of  Merced  is  south  of  the  unit, 
Bear  Reservoir  is  southeast  of  the  unit 
and  the  Castle  Airport  is  located  outside 
of  the  southwest  boundary.  The 
northern  boundary  parallels  the  Merced 
River.  The  entire  imit  is  located  east  of 
Highway  99.  Land  ownership  within  the 
unit  includes  approximately  3  ha  (8  ac) 
of  BLM,  and  10  ha  (26  ac)  of  California 
State  Parks.  TNC  has  a  total  of  4,513  ha 
(11,283  ac)  of  conservation  easements 
within  this  imit.  The  Merced  Unit 
coincides  with  vemal  pool  tadpole 
shrimp  Unit  13,  succulent  owl's-clover 
Unit  4,  San  Joaquin  Valley  Orcutt  grass 
Unit  2,  Colusa  grass  Unit  7,  and 
Conservancy  fairy  shrimp  Unit  6.  Other 
sensitive  vemal  pool  species  found 
within  this  imit  include  the  California 
tiger  salamander,  shining  navarretia 
[Navarretia  nigelliforms  ssp  radians), 
dwarf  downingia,  Bogg's  Lake  hedge- 
hyssop,  western  spadefoot  toad,  and 
California  linderiella. 

Unit  23,  Grassland  Ecological  Unit, 
Merced  County  (55,910  ha  (138,153  ac)) 

We  propose  this  unit  as  critical  based 
upon  the  presence  of  vemal  pools  and 
vemal  pool  fairy  shrimp.  This  unit 
supports  numerous  occurrences  of 
vemal  pool  fairy  shrimp  within  a 
diversity  of  vemal  pools  supported  by  a 
number  of  different  soil  types,  including 
Delhi-Dello-Himar,  Solano-Caypay- 
Willows,  Rossi-Waukena,  and  Lewis- 
Landlow  soils^CNDDB  2001,  USDA 
2001).  This  diversity  of  soils  creates  a 
wide  range  of  vemal  pool  shapes,  sizes, 
and  physical  characteristics  which 
provide  the  essential  timing,  frequency, 
and  length  of  inundation  necessary  for 
the  conservation  of  the  species.  This 
unit  contains  numerous  large,  intact 
vemal  pool  grasslands,  and  is  one  of 
only  two  areas  on  the  floor  of  the 
Central  Valley  that  provide  expansive 
areas  of  vemsil  pool  complexes  within 
which  vemal  pool  fairy  shrimp  can 
hatch,  mature,  and  reproduce.  These 
areas  will  likely  continue  to  support 
natural  vemal  pool  ecosystem  processes 
and  maintain  suitable  habitat  conditions 
for  vemal  pool  fairy  shrimp.  This  unit 
also  provides  habitat  for  migratory 
waterfowl  that  aid  in  the  dispersed  of 


vemal  pool  fairy  shrimp  and  other 
vemal  pool  crustacean  cysts.  This  is  the 
only  area  where  all  four  vemal  pool 
crustaceans  addressed  in  this  proposed 
rule  are  known  to  co-occur. 

The  Grasslands  Unit  includes 
Kesterson,  San  Luis,  and  Merced 
National  Wildlife  Refuges,  as  well  as 
several  Federal  and  State  conservation 
easement  areas,  lands  owned  by  the 
Califomia  State  Parks  and  Wildlife 
Areas,  and  private  lands.  Land 
ownership  within  the  unit  includes  the 
Service  (13,943  ha  (34,452  ac)),  CDFG 
lands  (1703  ha  (4,257  ac)),  Califomia 
State  Parks  (1.357  ha  (3,392  ac)),  CDFG 
administered  lands  (1,052  ha  (2,631  ac)) 
and  WRP  conservation  easements  (54  ha 
(134  ac)).  All  other  lands  within  this 
unit  are  privately  owned.  Together, 
these  areas  are  known  as  the  Grasslands 
Ecological  Area.  This  area  supports 
diverse  wetland  habitats  including 
seasonally  flooded  marshlands,  semi- 
permanent marsh,  riparian  habitat,  wet 
meadows,  vemal  pools,  native  uplands, 
pastures,  and  native  grasslands. 
Wetlands  within  this  area,  including 
seasonal  marsh  and  open  water  habitats, 
constitute  30  percent  of  the  remaining 
wetlands  in  California's  Central  Valley 
and  are  extremely  important  to  Pacific 
Flyway  waterfowl  populations.  Over  60 
million  duck  use-days  and  3  million 
goose  use-days  occur  annually  in  this 
unit.  This  habitat  also  supports  a 
diversity  of  other  migratory  birds, 
including  raptors,  shorebirds,  wading 
birds,  and  other  wildlife  species. 

This  unit  contains  over  50  percent  of 
the  remaining  vemal  pool  habitats 
within  the  San  Joaquin  Valley  identified 
by  Holland  (1998).  This  area  is  an 
important  portion  of  the  geographic 
distribution  of  vemal  pool  fairy  shrimp 
within  the  San  Joaquin  Valley.  Threats 
to  vemal  pool  fairy  shrimp  within  this 
unit  include  conversion  to  agriculture, 
changes  in  hydrology,  invasion  by " 
aggressive  plants,  and  certain  wetland 
management  practices. 

The  unit  lies  north  of  the  City  of  Los 
Banos,  southwest  of  the  City  of  Merced, 
and  is  bisected  by  the  San  Joaquin 
River.  This  unit  also  represents  Unit  24 
for  tadpole  shrimp.  The  westem  half  of 
this  unit  also  represents  Unit  2  for 
longhom  fairy  shrimp  and  the  eastem 
half  represents  Unit  8  for  Colusa  grass. 
Unit  8  for  Hoover's  spurge,  and  Unit  7 
for  Conservancy  fairy  shrimp.  In 
addition  to  the  species  mentioned 
above,  other  sensitive  vemal  pool 
species  occur  within  the  unit  including 
Hispid's  bird  beak,  Sanford's 
arrowhead,  heartscale,  brittlescale. 
vemal  pool  smallscale,  delta  button 
celery,  alkali  milk-vetch,  California  tiger 


salamander,  western  spadefoot  toad, 
and  Califomia  linderiella. 

Unit  24A  and  B,  Madera  Unit,  Madera 
and  Fresno  Counties  (1 7.232  ha  (42.579 
ac)) 

The  Madera  Unit  is  proposed  as 
critical  habitat  for  vemal  pool  fairy 
shrimp  because  it  contains  occurrences 
of  the  species  living  within  hardpan 
vemal  pool  complexes  composed  of 
numerous  small  pools  and  swales  on 
mima  mound  topography  (Holland 
1998,  Keeler-Wolf  et  al.  1998,  CNDDB 
2001).  These  vemal  pools  occur  on 
alluvial  fans  and  terraces  and  provide 
the  necessary  timing  and  duration  of 
inundation  essential  to  the  conservation 
of  vemal  pool  fairy  shrimp.  South  of 
this  unit  in  Fresno  County  these  pools 
become  less  common  as  the  soils  that 
support  them  are  less  widespread 
(Keeler-Wolf  efai.  1998). 

Located  in  westem  Madera  County, 
this  unit  is  located  between  the  Fresno 
River  and  San  Joaquin  River.  Land 
ownership  within  this  unit  includes  0.4 
ha  (1  ac)  of  CDFG  lands.  All  other  land 
within  this  unit  is  privately  owned.  All 
vemal  pools  in  this  unit  are  located  east 
of  Highway  99  and  the  Atchison, 
Topeka,  and  Santa  Fe  Railroad, 
extending  east  toward  the  low  elevation 
foothill  region  of  the  Sierra  Nevada. 
State  Route  145  bisects  the  unit.  The 
Madera  Unit  encompasses  San  Joaquin 
Valley  Orcutt  grass  Unit  5a,  haiiy  Orcutt 
grass  Unit  7,  and  succulent  owl's-clover 
Unit  7a.  Other  sensitive  vemal  pool 
species  found  within  this  unit  include 
California  linderiella,  Califomia  tiger 
salamander,  and  westem  spadefoot 
toad. 

This  unit  consists  of  two  subimits. 
Subunit  A  contains  vemal  pool  habitats 
south  of  Millerton  Lake.  The  westem 
boundary  of  this  unit  is  bordered  by  the 
San  Joaquin  River.. Gordon  Road  cuts 
through  the  southernmost  tip  of  the 
unit.  Owens  Mountain  and  Table 
Mountain  Rancheria  are  located  east  of 
the  Unit.  The  Friant  Kem  Canal  crosses 
through  the  unit  in  a  southeasterly 
direction.  Subunit  B  is  located  mostly 
west  of  State  Route  41  along  Little  D^ 
Creek  and  Cottonwood  Creek. 

Unit  25,  Kennedy  Table  Unit,  Madera 
County  (994  ha  (2,456  ac)) 

We  propose  this  unit  as  critical 
habitat  because  it  contains  vemal  pools 
and  vemal  pool  fairy  shrimp  (Holland 
1998,  CNDDB  2001).  Vemal  pool  fairy 
shrimp  within  this  unit  live  within  rare 
Northem  Basalt  Flow  vemal  pool 
complexes  that  provide  the  necessary 
topographic  and  edaphic  conditions 
essentid  to  the  conservation  of  the 
species.  Northem  Basalt  Flow  vemal 
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pools  within  this  unit  are  perched  on 
narrow,  sinuous  basalt  mesas  above  the 
surrounding  low-lying  terrain,  and 
typically  contain  small,  irregnlarly 
clustered  pools  with  "flashy  hydrology" 
(pools  fill  and  dry  quickly)  (Keeler-Wolf 
et  al.  1998).  These  pool  types  provide 
the  necessary  timing  and  length  of 
inundation  for  vernal  pool  fairy  shrimp 
to  hatch,  matiire,  and  reproduce,  but  do 
not  stay  inundated  long  enough  to  allow 
the  invasion  of  aquatic  species  (CNDDB 
2001).  The  Kennedy  Table  Unit  is  over 
50  km  (31  mi)  from  the  next  closest  unit 
to  the  south  and  over  65  km  (40  mi) 
from  the  nearest  unit  to  the  north.  Such 
peripheral  populations  may  have 
genetic  characteristics  essential  to 
overalWong-term  conservation  of  the 
species  (i.e.,  they  may  be  genetically 
(Ufferent  than  more  central  populations) 
(Fugate  1998). 

This  unit  is  located  north  and  west  of 
the  Fresno  County  line  on  Kennedy 
Table  in  Madera  County.  It  is  northeast 
of  Millerton  Lake,  and  the  San  Joaquin 
River  .flows  east  and  south  of  it.  Land 
ownership  within  this  unit  includes  65 
ha  (161  ac)  of  BLM  lands.  All  other  land 
within  this  unit  is  privately  owned.  This 
unit  coincides  with  vernal  pool  tadpole 
shrimp  Unit  19,  succulent  owl's-clover 
Unit  8 A  and  B,  San  Joaquin  Valley 
Orcutt  grass  units  SB  and  6A,  and  hairy 
Orcutt  grass  Unit  10.  In  addition  to 
these  federally  listed  species  other 
sensitive  vernal  pool  species  foimd 
within  this  imit  include  California 
linderiella,  California  tiger  salamander, 
and  the  western  spadefoot  toad.  In 
addition  to  these,  the  federally 
endangered  Hartwig's  golden  simburst 
also  occurs  within  this  unit. 

Unit  26A,  B,  and  C,  Cross  Creek  Unit, 
Tulare  and  Kings  Counties  (3,193  ha 
(7.891  ac}) 

This  unit  is  proposed  as  critical  for 
vernal  pool  fairy  shrimp  because  it 
contains  vernal  pools  that  support 
occurrences  of  the  species  (Holland 
1998,  CNDDB  2001).  Vernal  pool  fairy 
shrimp  in  this  area  occur  in  vernal  pools 
formed  on  Lewis  and  Youd  soils  (USDA 
2001).  This  area  represents  the  southern 
extent  of  vernal  pool  fairy  shrimp  range 
along  the  eastern  margin  of  the  Central 
Valley,  and  is  the  largest  contiguous 
vernal  pool  habitat  in  this  region 
(Holland  1998.  CNDDB  2001). 

This  unit  contains  the  CDFG's 
Sequoia  Field  and  Stone  Corral 
Ecological  Reserves  in  Tulare  County. 
These  reserves  are  one  of  the  few  vernal 
pool  conservation  areas  in  the  eastern 
portion  of  the  San  Joaquin  Valley,  and 
they  have  been  the  focus  of  several 
monitoring  and  management  efforts. 
Land  ownership  within  this  unit 


includes  348  ha  (861  ac)  of  CDFG  lands. 
All  other  land  within  this  unit  is 
privately  owned.  TNC,  Tulare  County, 
and  the  Sierra  Los  Tulares  Land  Trust 
have  identified  this  area  as  one  of  the 
best  remaining  examples  of  vernal  pool 
habitats  in  the  region.  Much  of  the 
vernal  pool  habitat  within  Tulare 
County  has  been  severely  degraded  and 
converted.  The  conversion  of  habitat 
adjacent  to  this  unit  to  urbanized  areas, 
orchards,  and  other  forms  of  irrigated 
agricultiue  continues  to  threaten  the 
long-term  viability  of  the  vernal  pools 
within  this  imit. 

This  unit  is  comprised  of  three 
subimits.  Subunit  A  is  located  in 
northwest  Tulare  County  and  contains 
vernal  pool  habitat  located  west  of 
Seville.  The  Friant  Kem  Canal  is  north 
of  the  unit  and  the  Cottonwood  Creek 
Levee  is  south  of  the  unit.  Road  140 
runs  west  of  the  unit.  Subunit  B 
contains  vernal  pools  in  northeastern 
Kings  County  and  northwestern  Tulare 
County.  Highway  99  and  St.  Johns  River 
cut  through  the  unit  in  a  southeasterly 
direction.  Cross  Creek  and  Cottonwood 
Creek  cut  through  the  unit  in  a 
southwesterly  direction.  Road  112  is 
east  of  the  unit  and  the  Lakeland  Canal 
is  west  of  the  unit.  The  towns  of  Goshen 
and  Visalia  are  south  of  the  unit  and 
Traver  and  London  are  north  of  the  unit. 
Subimit  C  is  known  as  Sequoia  Field    ~ 
Unit  and  is  located  in  northwestern 
Tulare  County.  This  unit  is  south  of 
County  Road  J36.  Road  112  crosses 
through  the  western  edge  of  the  unit. 
Avenue  352  crosses  through  the 
southern  edge,  and  State  Route  63 
crosses  through  the  eastern  edge.  The 
Cross  Creek  Unit  coincides  with  vernal 
pool  tadpole  shrimp  Unit  20  and 
contains  portions  of  San  Joaquin  Valley 
Orcutt  grass  Unit  8  and  Hoover's  spurge 
Unit  9.  Other  sensitive  vernal  pool 
species  found  within  this  unit  include 
the  California  tiger  salamander,  spiny- 
sepaled  button-celery,  and  western 
spadefoot  toad. 

Unit  27 A  and  B.  Pixley  Unit,  Tulare 
County  (7.842  ha)  19.377  ac)) 

This  unit  is  proposed  for  vernal  pool 
fairy  shrimp  because  it  contains  the 
largest  contiguous  area  of  habitat  for  the 
species  in  the  southern  portion  of  the 
San  Joaquin  Valley,  and  supports  vernal 
pools  that  provide  the  necessary  timing 
and  length  of  inundation  essential  to  the 
conservation  of  vernal  pool  fairy  shrimp 
(Holland  1998,  CNDDB  2001).  Vernal 
pool  fairy  shrimp  in  this  area  occiu 
within  Northern  Claypan  vernal  pools- 
that  tend  to  be  alkaline  and  larger  than 
other  vernal  pool  fairy  shrimp  habitats, 
such  as  those  found  on  the  eastern 
margin  of  the  San  Joaquin  Valley.  ' 


This  unit  contains  wintering  areas  for 
migratory  waterfowl,  shorebirds,  marsh, 
and  waterbirds  in  the  southern  San 
Joaquin  Valley,  and  include  natiu^ 
valley  grasslands  and  developed  marsh 
habitats  within  the  Pixley  National 
Wildlife  Refuge  complex  (2,742  ha  (6, 
776  ac)).  Other  ownership  within  this 
unit  include  CDFG  (490  ha  (1,210  ac)) 
and  TNC  lands  (1,309  ha  (3,274  ac)).  All 
other  lands  within  this  unit  are 
privately  owmed.  These  habitats  are 
important  for  migratory  waterfowl  that 
aid  in  the  dispersal  of  vernal  pool  fairy 
shrimp  and  other  vernal  pool  crustacean 
cysts.  This  unit  represents  one  of  only 
three  areas  designated  for  vernal  pool 
fairy  shrimp  in  the  San  Joaquin  Valley 
vernal  pool  region  described  by  Keeler- 
Wolf  et  al.  (1998).  The  refuge  also 
provides  habitat  for  the  endangered  San 
Joaquin  kit  fox  and  the  blunt-nosed 
leopard  lizard.  Vernal  pool  fairy  shrimp 
within  this  unit  are  threatened  by 
agricultural  development,  oil  and 
natural  gas  exploration  and 
development,  subdivision  of  ranches 
and  land  grants,  urban  expansion,  and 
conversion  from  grazing  to  other 
"&gricultiual  practices. 

This  unit  consists  of  two  subunits  that 
lie  south  of  the  Cities  of  Hanford  and 
Lemoore,  north  of  the  City  of  Wasco, 
and  east  of  the  City  of  the  Tulare.  In 
addition  to  vernal  pool  fairy  shrimp, 
western  spadefoot  toad  and  California 
tiger  salamander  are  present  within  this 
unit. 

Unit  28,  San  Benito  County  Unit,  San 
Benito  and  Monterey  Counties  (48,125 
ha  (118,915  ac)) 

The  San  Benito  County  imit  is  located 
in  the  southwestern  portion  of  San 
Benito  County  and  the  eastern-most 
portion  of  Monterey  County.  This  unit 
consists  of  a  distinct  collection  of 
seasonally  flooded  wetlands  west  of  the 
Great  Central  Valley,  and  overlaps  a 
portion  of  the  Central  Coast  vernal  pool 
region  that  has  been  delineated  by  the 
CDFG  (Keeler-Wolf  et  al.  1998).  The 
proposed  critical  habitat  unit  contains  a 
minimum  of  13  vernal  pool  complexes 
that  are  7  to  144  ha  (17  to  356  ac)  in 
size,  and  also  includes  a  number  of 
unmapped  vernal  pools  or  pool 
complexes  that  are  less  than  4  ha  (10  ac) 
in  size.  Focused  surveys  for  vernal  pool 
fairy  shrimp  have  not  been  conducted 
within  the  proposed  critical  habitat 
unit,  and  it  is  therefore  likely  that  this 
species  is  present  in  many,  if  not  most, 
of  the  vernal  pool  complexes  that  have 
not  been  censussed  due  to  habitat 
similarity  to  where  the  occurrences  have 
been  documented.  This  conclusion  is 
supported  by  the  fact  that  two-thirds  of 
vernal  pool  fairy  shrimp  occurrences 
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that  have  been  documented  within  the 
critical  habitat  unit  were  not  located 
within  large  vernal  pool  complexes,  but 
were  instead  found  in  smaller, 
unmapped  vernal  pools.  Land 
ownership  within  this  unit  includes 
BLM  (1,581  ha  (3,906  ac))  and  State 
Land  Commission  (2  ha  (5  ac)).  All  other 
lands  within  this  unit  are  privately 
owned.  The  critical  habitat  unit 
perimeter  is  defined  by  the  presence  of 
low  slope  areas  within  watershed 
boundaries  that  are  known  to  contain 
vernal  pool  fairy  shrimp  occurrences 
and  vernal  pool  habitats.  Conservation 
of  vernal  pools  in  the  San  Benito  County 
imit  is  necessary  to  maintain  and  restore 
occurrences  of  vernal  pool  fairy  shrimp 
that  are  disjimct  from  other  listed  fairy 
shrimp  localities  in  the  Great  Central 
Valley. 

Unit  29A,  B.  and  C.  Central  Coastal 
Ranges  Unit.  Monterey  and  San  Luis 
Obispo  Counties  (41,054  ha  (101.444 
ac)) 

The  Central  Coastal  Ranges  Unit 
includes  three  subimits  that  occur  in 
Monterey  and  San  Luis  Obispo  counties. 
The  three  subimits  include  areas  at  or 
adjacent  to  Fort  Hunter  Liggett,  Camp 
Roberts,  and  the  city  of  Paso  Robles.  The 
vast  majority  of  the  Fort  Hunter  Liggett 
subunit  overlaps  the  military 
reservation,  and  also  includes  a  small 
portion  of  privately  owned  land  east  of 
the  military  base.  Land  ownership ' 
within  this  unit  includes  DOD  (20,585 
ha  (50,866  ac))  and  BLM  (1  ha  (2  ac)). 
All  other  lands  within  this  unit  are 
privately  owned.  Intensive  surveys  on 
Fort  Hunter  Liggett  have  documented 
the  occurrence  of  listed  fairy  shrimp  in 
a  minimum  of  65  different  pools  within 
the  base  boundary  (Fort  Hunter  Liggitt 
2000).  Several  additional  pools  in 
restricted  access  areas  on  the  base  have 
not  been  surveyed,  and  some  of  these 
are  also  likely  to  possess  listed  fairy 
shrimp.  The  majority  of  the  Camp 
Roberts  subunit  includes  land  within 
that  military  base  boundary,  and 
includes  a  limited  amount  of  privately 
owned  land  north  and  southeast  of  the 
military  base.  Surveys  on  Camp  Roberts 
have  documented  the  presence  of  vernal 
pool  fairy  shrimp  at  61  sites  (Jones  and 
Stokes  1997a).  One  hundred  and 
nineteen  additional  sites  were  also 
found  to  possess  unidentified  juvenile 
fairy  shrimp,  and  the  inability  to 
document  the  presence  of  other  fairy 
shrimp  taxa  on  the  base  suggests  that 
these  pools  are  therefore  likely  to 
contain  listed  species.  The  Paso  Robles 
subunit  consists  of  a  polygon  that  is  3.2 
to  24  km  (2  to  15  mi)  northeast  of  the 
city  boundary.  A  limited  number  of 
surveys  for  fairy  shrimp  within  the 


subunit  have  been  conducted  by 
California  Department  of  Transportation 
staff  along  State  Highway  46.  These 
surveys  have  documented  the 
occurrence  of  vernal  pool  fairy  shrimp 
within  the  subunit  (Mitch  Dallas, 
California  Department  of 
Transportation,  pers.  comm.).  The  Paso 
Robles  subimit  possesses  several  large 
vernal  pool  complexes  that  are  42,314 
ha  (105,776  ac)  in  size.  The  discovery  of 
vernal  pool  fairy  shrimp  in  the  area  6 
km  (4  mi)  east  of  the  city  suggests  that 
the  species  is  likely  to  be  widely 
dispersed  in  remnant  vernal  pools  or 
complexes  that  still  exist  within  the 
critical  habitat  subunit.  The  Fort  Hunter 
Liggett  subunit  occurs  within  the 
Central  Coast  vernal  pool  region  that  has 
been  delineated  by  the  CDFG  (Keeler- 
Wolf  et  al.  1998),  and  the  Camp  Roberts 
and  Paso  Robles  subimits  occur  within 
the  Carrizo  vernal  pool  region.  The 
subunit  perimeters  are  defined  by  the 
presence  of  low  slope  areas  within 
watershed  boundaries  that  are  known  to 
contain  vernal  pool  fairy  shrimp  and 
vernal  pool  habitats.  Conservation  of 
vernal  pools  in  the  region  is  necessary 
to  stabilize  and  recover  remnant 
populations  of  vernal  pool  fairy  shrimp 
in  the  central  coastal  county  area  of 
southern  California. 

Unit  30,  Carrizo  Plain  Unit,  San  Luis 
Obispo  County  (10,466  ha  (25.862  ac)) 

This  unit  is  proposed  as  critical  for 
vernal  pool  fairy  shrimp  because  it 
contains  vernal  pool  habitats  identified 
by  Holland  (2002)  and  that  support 
occurrences  of  vernal  pool  fairy  shrimp 
(CNDDB  2001).  Vernal  pool  fairy  shrimp 
found  in  the  Carrizo  Plain  live  within 
Northern  Claypan  vernal  pools  (Sawyer 
and  Keeler-Wolf  1995)  which  occur  in 
numerous  shallow  alkaline  depressions 
within  a  Valley  Saltbush  Scrub  matrix. 
These  pools  provide  all  of  the  primary 
constituent  elements  essential  for  the 
conservation  of  vernal  pool  fairy 
shrimp,  as  well  as  the  edaphic  and 
geologic  features  necessary  to  maintain 
the  hydrology  of  the  vernal  pool 
complexes. 

Many  vernal  pools  in  the  region  are 
adjacent  to  the  1,214  ha  (3,000  ac)  Soda 
Lake,  the  largest  alkali  weUand  in 
central  and  southern  California,  which 
provides  a  winter  haven  for  thousands 
of  migratory  birds.  Vernal  pool  fairy 
shrimp  in  the  Carrizo  Plain  Unit  are 
located  235  km  (146  mi)  southeast  of  the 
closest  known  occurrences  at  Kesterson 
National  Wildlife  Refuge  in  Merced 
Count) .  Such  isolated  and  peripheral 
populations  may  have  genetic 
characteristics  that  are  different  than 
more  central  populations,  and  may  be 
important  for  conservation  (Lesica  and 


AUendorf  1995,  Fugate  1998).  The 
Carrizo  Plain  Unit  is  the  only  area 
where  vernal  pool  fairy  shrimp  are 
known  from  saline  salt  brush  scrub 
vernal  pool  habitats.  ' 

The  Carrizo  Plain  contains  examples 
of  native  bunch  grass,  needle  grass,  and 
blue  grass  grasslands,  as  well  as 
populations  of  federally  listed  San 
Joaquin  kit  fox,  blunt  nosed  leopard 
lizard,  giant  kangaroo  rat,  California 
jewel  flower,  Lost  Hills  salt  brush,  Kem 
mallow  and  San  Joaquin  wooly  threads. 
Most  of  the  habitat  within  this  unit  is 
part  of  the  Carrizo  Plain  National 
Monument,  which  is  administered  by 
the  BLM,  TNC,  and  the  CDFG.  The  BLM 
lands  within  the  unit  total 
approximately  6,220  ha  (15,549  ac)  and 
the  CDFG  lands  total  approximately  93 
ha  (233  ac).  Other  vernal  pool  habitats 
in  the  unit  are  located  on  private  land. 

This  unit  includes  vernal  pool  habitat 
in  the  interior  basin  of  the  Carrizo  Plain. 
It  encompasses  California  Valley  and 
Soda  Lake.  State  Highway  58  is  located 
north  of  the  unit.  Most  of  the  habitat  is 
east  of  Soda  Lake  "Road,  however,  Soda 
Lake  Road  crosses  through  the  western 
edge  of  the  unit  in  several  areas.  To  the 
east,  the  unit  is  bordered  by  the  San 
Andreas  Rift  Zone.  This  unit  coincides 
with  longhom  fairy  shrimp  Unit  3. 

Unit  31,  Lake  Cachuma  Area,  Santa 
Barbara  County  (8,399  ha  (20,754  ac)) 

The  Lake  Cachuma  critical  habitat 
unit  is  located  within  a  16  km  (10  mi) 
radius  of  the  northwestern  portion  of 
Lake  Cachuma  in  central  Santa  Barbara 
County.  The  unit  boundary  has  been 
delineated  to  include  hydrologic  units 
that  contain  vernal  pool  fairy  shrimp 
and  vernal  pool  habitats.  Vernal  pool 
complexes  within  the  unit  vary  in  size 
from  16  to  81  ha  (40  to  199  ac).  Surveys 
for  fairy  shrimp  species  have  rarely  been 
conducted  within  the  unit.  A  portion  of 
the  unit  overlaps  the  Santa  Barbara 
vernal  pool  region  that  has  been 
delineated  by  the  CDFG  (Keeler-Wolf  et 
al.  1998).  The  Lake  Cachuma  unit  is 
essential  for  the  conservation  of  vernal 
pool  fairy  shrimp  because  it  contains 
seasonally  flooded  aquatic 
environments  that  contain  markedly 
disjunct  species  occurrences. 
Landownership  within  this  unit 
includes  U.S.  Forest  Service  (USPS) 
(2,199  ha  (5.434  ac))  and  BLM  (37  ha  (92 
ac)).  Other  land  within  this  unit  is 
privately  owned. 

Unit  32,  Ventura  County  Unit,  Ventura 
County  (18,831  ha  (46,531  ac)) 

The  Ventura  County  unit  is  located  in 
the  north-central  portion  of  Ventura 
County.  All  the  lands  within  this  unit 
are  owned  by  the  USPS.  Vemal  pool 
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fairy  shrimp  and  Conservancy  fairy 
shrimp  are  known  to  co-occur  at 
relatively  high  elevation  (~1700  m 
(5500  ft))  forested  sites  within  the  Los 
Padres  National  Forest.  Almost  all  of  the 
known  localities  that  possess  these  two 
species  within  the  state  of  California 
exist  at  much  lower  elevations  in 
grassland  habitats.  The  critical  habitat 
perimeter  consists  of  an  area  that  is 
known  to  contain  vernal  pool  and 
Conservancy  fairy  shrimp  occurrences 
and  isolated  pools  that  provide  habitat 
for  the  two  species.  Fairy  shrimp 
surveys  have  rarely  been  conducted  in 
the  proposed  critical  habitat  unit.  The 
Ventura  County  unit  is  essential  for  the 
conservation  of  vernal  pool  fairy  shrimp 
because  it  contains  ephemeral  aquatic 
environments  that  are  rarely  associated 
with  fairy  shrimp,  and  the  occupied 
sites  represent  markedly  disjunct 
occurrences  for  the  species. 

Unit  33A,  B,  and  C  San  Jacinto-Hemet 
Unit,  Riverside  County  (2.319  ha  (5,730 
ac)). 

This  unit  lies  in  the  southern  portion 
of  the  San  Jacinto  Valley  and  contains 
two  primary  subunits  (San  Jacinto  and 
Hemet),  the  latter  of  which  is  itself 
divided  into  two  smaller  subunits  (33B 
and  33C).  Unit  33  consists  of  the 
remnant  alkali  playa  associated  with  the 
San  Jacinto  River  (subimit  A)  and  the 
upper  Salt  Creek  cfrainage  (subunits  B 
and  C).  Large  portions  of  the  alkali 
willow  soils  associated  with  these 
watercourses  have  been  historically 
altered  by  drainage  projects  and 
agricultiue  resulting  in  the  degradation 
or  destruction  of  vernal  pool  habitat. 
The  unit  consists  "of  areas  where  vernal 
pool  fairy  shrimp  remain  extant  and/or 
where  essential  hydrology  and  alkali 
soils  are  intact  supporting  vernal  pool 
and  alkali  playa  habitat.  All  the  lands 
within  this  unit  are  privately  owned. 
I.  The  San  Jacinto  primary  subimit 
(subunit  33A)  consists  of  lands  along 
the  San  Jacinto  River  floodplain  from 
the  Ramona  Expressway  westward  past 
Interstate  215  to  the  upper  reaches  of 
the  northern  portion  of  Railroad  Canyon 
Reservoir.  The  lands  delimited  by  this 
subimit  represent  the  largest  remaining 
contiguous  alkali  playa/vemal  pool 
habitat  within  the  historic  range  of 
vernal  pool  f§iry  shrimp  in  southern 
California.  The  subunit  contains 
multiple  extant  vernal  pools  and 
complexes  scattered  along  the  river 
floodplain  with  intact  water  circulation 
processes  and  alkaline  soil  substrates 
preferred  by  vernal  pool  fairy  shrimp. 

A  presence/absence  survey  for 
federally  listed  fairy  shrimp  was 
conducted  in  a  portion  of  the  pools  in 
this  subimit  in  die  spring  of  2000.  No 


listed  fairy  shrimp  were  detected. 
However,  not  all  vernal  pool  basins 
filled  in  the  spring  of  2000,  and  of  those 
that  did,  not  all  retained  water 
throughout  the  sample  period. 
Additionally,  no  survey  for  fairy  shrimp 
cysts  (dry  season  survey)  has  been 
conducted.  Therefore,  the  survey  effort 
is  inconclusive  for  the  presence  of  listed 
fairy  shrimp  species.  However,  the 
common  versatile  fairy  shrimp 
[Bmnchinecta  lindahli)  was  detected  in 
these  pools  (Bomkamp  2000).  Further, 
the  threatened  spreading  navarretia 
{Navarretia  fossalis),  the  threatened 
thread-leaved  brodiaea  (Brodiaea 
fUifolia),  and  the  endangered  San 
Jacinto  Valley  crownscale  (Atriplex 
coronatum  var.  notatior)  have  also  been 
documented  within  this  subunit.  These 
species  are  all  associated  with  vernal 
pool  and  alkali  playa  habitats. 

Even  though  the  presence  of  vernal 
pool  fairy  shrimp  in  the  San  Jacinto 
River  floodplain  has  not  been 
established,  the  vernal  pool  alkali  playa 
habitat  of  subunit  33A  is  considered  to 
be  essential  for  the  conservation  of 
vernal  pool  fairy  shrimp  in  southern 
California.  As  previously  indicated, 
these  pools  contain  the  largest 
remaining  contiguous  alkali  playa/ 
vernal  pool  habitat  within  the  historic 
range  of  vernal  pool  fairy  shrimp  in 
southern  California,  as  well  as 
appropriate  water  circulation  patterns, 
alkali  soils,  and  relatively  close 
proximity  to  the  occupied  Hemet 
primary  subunit. 

The  Hemet  primary  subunit  (subunits 
33B  and  33C)  include  the  west  Hemet 
vernal  pool  complex  along  Florida 
Avenue  (subunit  33B),  as  well  as  a  small 
area  east  of  Warren  Road  and  north  of 
Tres  Cerritos  (subunit  33C).  Vernal  pool 
fairy  shrimp  have  been  documented  in 
the  southwestern  portion  of  the  vernal 
pool  complex.  The  remainder  of  this 
proposed  subunit  contains  lands  within 
the  watershed  of  the  occupied  pool 
complex  and  other  vernal  pools  in  the 
basin.  Lands  within  the  watershed  have 
been  included  to  maintain  the  integrity 
of  the  surface  flow  and  water  quality  to 
the  pool  complexes  and  playa  overall. 

In  addition  to  vernal  pool  fairy 
shriinp,  several  federally  listed  plants 
including  the  threatened  spreading 
navarretia,  the  threatened  thread-leaved 
brodiaea,  the  endangered  California 
Orcutt  grass  {Orcuttia  califomica),  and 
the  endangered  San  Jacinto  Valley 
crownscale  have  also  been  documented 
within  this  subunit.  These  species  are 
all  associated  with  vernal  pool  and 
alkali  playa  habitats. 

Unit  33  includes  areas  where  vernal 
pool  fairy  shrimp  are  extant  and 
recovery  value  for  this  species  is  high 


because  of  appropriate  hydrology,  soils 
and  alkali  vernal  pool  habitat.  The  alkali 
soils  and  their  associated  hydrology  in 
the  unit  are  essential  to  the  conservation 
of  vernal  pool  fairy  shrimp  in  southern 
California  (Service  1998). 

Unit  34,  Santa  Rosa  Plateau  Unit, 
Riverside  County  (1,718  ha  (4,246  ac)) 

The  Santa  Rosa  Plateau  critical  habitat 
unit  is  on  a  large  mesa  made  of  basaltic 
and  granitic  substrates  within  the  Santa 
Rosa  Plateau  Ecological  Reserve.  The 
unit  contains  one  of  the  largest 
remaining  vernal  pool  complexes  in 
southern  Riverside  County  and  includes 
a  series  of  large  and  small  pools  in 
which  several  sensitive  or  federally 
listed  fairy  shrimp  have  been 
documented.  These  include  the  vernal 
pool  fairy  shrimp  (Angelos  1998),  the 
endangered  Riverside  fairy  shrimp 
[Streptocephalus  woottoni)  (Service 
2001),  and  the  Santa  Rosa  fairy  shrimp 
(Linderiella  santarosae)  (Angelos  1998). 
Additionally,  the  federally  endangered  ^ 
California  Orcutt  grass  is  documented 
from  the  pool  complex  (Service  1998). 
This  unit  was  designated  as  critical 
habitat  for  the  Riverside  fairy  shrimp  on 
May  30,  2001  (66  FR  29384).  This  vernal 
pool  complex  represents  the 
southwestern  limit  of  occupied  vernal 
pool  fairy  shrimp  habitat.  It  is  also  a 
unique  habitat  for  vernal  pool  fairy 
shrimp,  therefore,  the  fairy  shrimp  in 
these  pools  may  have  genetic 
characteristics  important  to  the  overall 
long-term  conservation  of  the  species 
(i.e.,  they  may  be  genetically  different 
from  more  centrally  located 
populations)  (Lesica  and  Allendorf 
1995).  Conservation  of  this  vernal  pool 
basin  and  its  associated  watershed  is 
essential  to  the  conservation  of  the 
vernal  pool  fairy  shrimp,  and  the 
Riverside  fairy  shrimp  in  southern 
California,  as  indicated  in  the  Vernal 
Pools  of  Southern  California  Recovery 
Plan  (Service  1998).  Property  ownership 
and  protection  vdthin  this  unit  includes 
CDFG  (761  ha  (1,880  ac)),  TNC  (77  ha 
(1,902  ac)),  and  TNC  conservation 
easements  (150  ha  (375  ac)). 

Unit  35,  Skunk  Hollow  Unit,  Riverside 
County  (97  ha  (239  ac)) 

The  Skunk  Hollow  vernal  pool 
complex  consist  of  a  single,  large 
(approximately  14  ha  (35  ac))  vernal 
pool  and  its  essential  associated 
watershed  in  western  Riverside  County. 
All  the  lands  within  this  unit  are 
privately  owned.  Several  federally  listed 
species  have  been  documented  from  the 
Skunk  Hollow  vernal  pool  basin.  These 
include  the  threatened  vernal  pool  fairy 
shrimp  (Simovich  in  Litt  2001),  the 
endangered  Riverside  feiry  shrimp 
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(Service  2001),  the  threatened  spreading 
navarretia,  and  the  endangered 
California  Orcutt  grass  (Service  1998). 
The  vernal  pool  complex  and  watershed 
is  currently  protected  as  part  of  a 
reserve  established  within  an  approved 
mitigation  bank  in  the  Rancho  Bella 
Vista  Habitat  Conservation  Plan  (HOP) 
area  and  as  part  of  the  conservation 
measures  contained  in  the  Assessment 
District  161  Subregional  HCP.  While 
neither  HCP  include  the  vernal  pool 
fairy  shrimp  as  a  covered  species,  both 
HCPs  provide  protection  for  the  vernal 
pool  complex  and  its  associated 
watershed  in  perpetuity.  Further,  the 
HCPs  address  the  endangered  Riverside 
fairy  shrimp  as  a  covered  species. 
Because  we  believed  that  the 
management  and  protections  afforded 
the  vernal  pool  complex  and  the 
Riverside  fairy  shrimp  were  adequate 
for  the  long-term  conservation  of  this 
complex  and  this  species,  and  it  is  in 
the  long-term  siuvival  interest  of  the 
species  to  preserve  the  partnerships  that 
we  had  developed  with  the  local 
jurisdiction  and  project  proponents  in 
the  development  of  the  HCPs,  we 
excluded  the  Skunk  Hollow  vernal  pool 
complex  from  critical  habitat  for  the 
Riverside  fairy  shrimp.  We  do  not 
believe  that  this  exclusion  from  critical 
habitat  would  result  in  the  extinction  of 
this  Riverside  fairy  shrimp. 

Even  though  the  two  HCPs  do  not 
have  the  vernal  pool  fairy  shrimp  listed 
as  a  covered  species,  we  believe  that  the 
protections  and  management  afforded 
the  Skunk  Hollow  vernal  pool  complex 
and  the  other  listed  vernal  pool  species 
through  the  terms  and  conditions  of 
those  HCPs  are  adequate  to  ensure  the 
long-term  conservation  of  the  vernal 
pool  fairy  shrimp  as  well.  Therefore 
similar  to  the  Riverside  fairy  shrimp,  we 
believe  that  the  benefits  of  the  exclusion 
of  the  Skunk  Hollow  vernal  pool 
complex  from  critical  habitat  for  the 
vernal  pool  fairy  shrimp  outweighs  the 
benefit  of  its  inclusion.  Additionally,  we 
do  not  believe  that  this  exclusion  would 
result  in  the  extinction  of  the  vernal 
pool  fairy  shrimp. 

Vernal  Pool  Tadpole  Shrimp  Criteria 

In  proposing  critical  habitat  units  for 
vernal  pool  tadpole  shrimp  we 
evaluated  the  life  history  and  current 
distribution  of  the  species,  the  primary 
constituent  elements,  and  the  threats  to 
the  species.  This  information  allowed  us 
to  determine  which  areas  are  likely  to 
contribute  to  the  conservation  of  vernal 
pool  tadpole  shrimp  and  to  delineate 
units  so  that  threats  to  this  species 
might  be  minimized. 

Q^DB  (2001)  estimates  that  32 
percent  of  the  remaining  occurrences  of 


this  species  are  threatened  by 
development  and  agricultural 
conversion.  Other  vernal  pool  tadpole 
shrimp  occurrences  are  threatened  by 
off  road  vehicle  use,  road  construction 
and  maintenance,  mining,  and  landfill 
construction  (CNDDB  2001).  Several 
occurrences  are  threatened  by 
intentional  discing  and  draining  of  their 
habitats  (CNDDB  2001).  Vernal  pool 
tadpole  shrimp  occurrences  have  been 
extirpated  as  a  result  of  urban 
development,  primarily  in  Sacramento 
and  Tehama  coimties. 

Numerous  occurrences  of  vernal  pool 
tadpole  shrimp  are  threatened  by  altered 
hydrology.  In  some  cases  vernal  pool 
tadpole  shrimp  habitat  has  been  altered 
so  that  it  contains  water  year  round, 
allowing  predators  such  as  bullfrogs  and 
fish  to  colonize  the  areas  (CNDDB  2001). 
In  other  cases  artificial  run  off  has 
resulted  in  the  delivery  of  materials  that 
destroy  vernal  pool  water  quality, 
including  pesticides  from  vineyards  and 
other  irrigated  agricultural  lands, 
pesticides  bom  golf  courses,  and 
sediment  from  surrounding 
developments  (CNDDB  2001).  Several 
vernal  pool  tadpole  shrimp  occurrences 
are  threatened  by  wetland  management 
activities  that  are  designed  to  transform 
their  vernal  pool  habitats  into 
permanent  marshes  for  the  benefit  of 
other  species  (CNDDB  2001).  Several 
other  occurrences  are  threatened  by  the 
construction  of  drainage  ditches,  which 
artificially  drain  vernal  pool  tadpole 
shrimp  habitats  (CNDDB  2001). 

Vernal  Pool  Tadpole  Shrimp  Unit 
Review 

We  conducted  a  regional  review 
across  the  current  range  of  vernal  pool 
tadpole  shrimp  to  evaluate  and  select 
areas  that  are  essential  to  the 
conservation  of  the  species  and  that  may 
require  special  management  actions. 
Important  fectors  we  considered  were 
the  presence  of  vernal  pool  tadpole 
shrimp  and  the  presence  of  the  primary 
constituent  elements  essential  to  the 
conservation  of  the  species.  We 
identified  areas  that  support  vernal  pool 
tadpole  shrimp  occurrences  identified 
by  CNDDB  (2002)  within  large  vernal 
pool  complexes  mapped  by  Holland 
(1998)  and  other  local  sources 
throughout  the  range  of  the  species.  We 
have  identified  the  areas  necessary  to 
maintain  vernal  pool  tadpole  shrimp 
range  and  distribution  and  to  include 
some  of  the  different  kinds  of  habitats 
in  which  the  species  is  known  to  occur. 
A  specific  description  of  each  area  is 
outlined  below. 


Unit  1,  Stillwater  Plains  Unit,  Shasta 
County  (1,849  ha  (4,569  ac)) 

This  unit  is  proposed  as  critical 
habitat  for  vernal  pool  tadpole  shrimp 
because  it  contains  the  species  (CNDDB 
2002)  within  vernal  pools  mapped  by 
Holland  (1998)  which  are  found  on  old 
alluvial  terraces  above  the  Sacramento 
River,  often  on  Redding  and  Coming 
soil  complexes  (Shasta  County  2001). 
Generally  these  pools  range  in  size,  from 
small  (10  m2)  (30  sq  ft.)  to  several  ha  (ac) 
in  size  at  the  Stillwater  Plains  area. 
These  vernal  pools  provide  feeding  and 
sheltering  habitat  for  the  species  and 
remain  inundated  for  sufficient  lengths 
of  time  to  allow  vernal  pool  fairy  shrimp 
to  hatch,  mature,  and  reproduce. 

This  unit  represents  critical  habitat 
for  vernal  pool  fairy  shrimp  because  it 
contains  all  of  the  primary  constituent 
elements  for  the  species,  and  supports 
systems  of  hydrologically 
interconnected  pools  and  swales  within 
a  matrix  of  surrounding  uplands  that 
together  form  hydrologically  and 
ecologically  functional  units  called 
vernal  pool  complexes.  These  features 
contribute  to  the  filling  and  drying  of 
the  vernal  pool,  and  maintain  suitable 
periods  of  pool  inundation,  water 
quality,  and  soil  moisture  for  vernal 
pool  crustaceans  to  complete  their  life 
cycles. 

The  vernal  pool  tadpole  shrimp 
within  this  unit  were  found  to  be 
genetically  different  from  other 
populations,  particularly  those  in  the 
foothills  of  the  Sierra  Nevada  (King 
1996).  This  unit  also  comprises  the 
northern  extent  of  the  species  range  in 
California,  and  such  isolated 
populations  may  be  essential  to  the 
overall  long-term  conservation  of  the 
species  (Fugate  1992. 1998,  Lesica  and 
Allendorf  1995).  The  boundaries  of  the 
unit  were  delineated  to  include  the 
interconnected  pools,  swales,  and 
associated  uplands  mapped  by  Holland 
(1998)  that  contribute  to  the  filling  and 
drying  of  the  vernal  pools  where  vernal 
pool  fairy  shrimp  occur,  and  which 
maintain  suitable  periods  of  pool 
inundation,  water  quality,  and  soil 
moisture  for  vernal  pool  tadpole  shrimp 
hatching,  growth,  reproduction,  and 
dispersal. 

This  unit  includes  the  Stillwater 
Plains  Conservation  Bank.  The 
Stillwater  Plains  Conservation  Bank  was 
established  specifically  for  the 
conservation  of  vernal  pool  tadpole 
shrimp,  and  has  been  used  as  mitigation 
for  the  destruction  of  other  vernal  pool 
tadpole  shrimp  habitats  throughout  the 
northeastern  Sacramento  Valley  area. 
Most  of  the  land  included  within  this 
unit  is  privately  owned,  but  52  ha  (130 
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ac)  of  that  is  protected  by  WRP 
easements  or  agreements.  The  BLM 
owns  17  ha  (42  ac).  Urban  expansion 
from  the  Redding  Area,  and  conversion 
from  grazing  to  other  agricultural 
practices  continue  to  threaten  vernal 
pool  tadpole  shrimp  occurrences 
throughout  this  unit. 

This  imit  is  located  in  the  area  east  of 
the  Redding  Municipal  Airport  between 
Airport  Road  to  the  west  and  Deschutes 
Road  to  the  east.  The  imit  extends  to 
Dersch  Road  in  the  south  and  towards 
Lassen  Park  Highway  in  the  north.  This 
unit  comprises  a  portion  of  the 
Stillwater  Plains.  This  unit  overlaps 
slender  Orcutt  grass  Unit  2B  and  vernal 
pool  fairy  shrimp  unit  5.  Other  sensitive 
species  occurring  within  this  unit 
include  Red  Bluff  dwarf  rush  (J^ncus 
leiospermus  var.  leiospennus), 
California  linderiella  (Ldnderiella 
occidentalis],  Henderson's  bent  grass 
{Agrostis  hendersonii),  and  four  angled 
spike  rush  (Eleocharis  quadrangulata). 

Unit  2,  Dales  Unit,  Shasta  and  Tehama 
Counties  (20,446  ha  (50,522  ac)) 

This  imit  is  proposed  as  critical 
habitat  for  vernal  pool  tadpole  shrimp 
because  it  contains  the  species  and 
vernal  pools,  swales,  and  other 
ephemeral  wetlands  and  depressions  of 
appropriate  sizes  and  depths  necessary 
for  vernal  pool  tadpole  to  complete  their 
life  cycle  (Holland  1998.  CNDDB  2001). 
This  unit  is  one  of  the  few  areas  where 
vernal  pool  tadpole  shrimp  are  known 
to  occur  in  Northern  Mudflow  vernal 
pools.  Northern  Mudflow  vernal  pools 
are  generally  small  and  tend  to  be 
inundated  for  relatively  short  periods  of 
time  (Keeler-Wolf  ef  a/.  1998). 

The  boundaries  of  the  unit  were 
delineated  to  include  the  interconnected 
pools,  swales,  and  associated  uplands 
mapped  by  Holland  (1998)  that 
contribute  to  the  filling  and  drying  of 
the  vernal  pools  where  vernal  pool  fairy 
shrimp  occur,  and  which  maintain 
suitable  periods  of  pool  inundation, 
water  quality,  and  soil  moisture  for 
vernal  pool  tadpole  shrimp  hatching, 
growth,  reproduction,  and  dispersal. 

This  unit  contains  some  of  the  largest 
remaining  vernal  pool  complexes 
supporting  vernal  pool  tadpole  shrimp 
in  the  northern  portion  of  the  species 
range,  including  the  Dales  Plains.  These 
areas  provide  relatively  undisturbed, 
hydrologically  intact  vernal  pool 
habitats  that  will  likely  continue  to 
support  natural  vernal  pool  ecosystem 
processes  and  maintain  suitable  habitat 
conditions  for  vernal  pool  tadpole 
shrimp.  This  unit  also  provides  habitat 
for  migratory  waterfowl  that  aid  in  the 
dispersal  of  vernal  pool  tadpole  shrimp 
and  other  vernal  pool  crustacean  cysts. 


Land  ownership  within  this  unit 
includes  BLM  (6,226  (15,383  ac)).  CDFG 
(392  ha  (981  ac)).  State  Land 
Commission  (40  ha  (100  ac)).  The  CDFG 
administers  approximately  17  ha  (42  ac) 
and  the  TNC  has  conservation 
easements  on  6,230  (15,575  ac)  within 
this  unit.  The  remaining  lands  included 
within  this  unit  are  privately  owned. 
The  CDFG  has  protected  some  vernal 
pool  areas  at  Dales  Lake  Ecological 
Reserve.  The  importance  of  these  vernal 
pool  habitats  has  been  recognized  by  a 
number  of  state,  local,  and  Federal 
agencies,  and  they  have  been  the  focus 
of  several  conservation  planning  efforts." 
Portions  of  the  CDFG  Battle  Creek 
Wildlife  Area  are  found  within  this  unit 
but  the  amount  of  vernal  pool  habitat 
currently  protected  within  the  unit  is 
very  small.  Vernal  pool  habitats  within 
this  unit  are  fragmented  and  threatened 
by  urban  expansion,  subdivision  of 
ranches  and  land  grants,  and  conversion 
from  grazing  to  other  agriciUtural 
practices. 

This  unit  is  located  from  Battle  Creek 
on  the  Shasta/Tehama  County  line 
south  of  Balls  Ferry  to  Paynes  Creek 
near  Dales.  The  vernal  pool  habitats 
west  of  Inskip  Hill  are  included  in  this 
unit,  as  well  as  the  area  west  of  the 
Sacramento  River  kno;yn  as  Table 
Mountain  and  Table  Moimtain  Lake. 
This  unit  coincides  with  Unit  3  for 
slender  Orcutt  grass.  Other  vernal  pool 
species  occiuring  within  this  unit 
include  Bogg's  Lake  hedge-hyssop.  Red 
Bluff  dwarf  rush,  legenere,  California 
linderiella,  Ahart's  paronychia, 
Henderson's  bent  grass,  and  Sanford's 
arrowhead. 

Unit  3,  Vina  Plains  Unit,  Tehama  and 
Butte  Counties  (23,883  ha  (59,015  ac)) 

This  unit  is  proposed  as  critical 
habitat  because  it  contains  occurrences 
of  vernal  pool  tadpole  shrimp  (CNDDB 
2001)  living  within  large  vernal  pool 
grassland  areas  that  support 
aggregations  or  systems  of 
hydrologically  interconnected  pools, 
swales,  and  other  ephemeral  wetlands 
and  within  a  matrix  of  surroimding 
uplands  that  together  form 
hydrologically  and  ecologically 
functional  units  (EPA  1994,  Holland 
1998,  Tehama  County  1999).  These 
features  contribute  to  the  filling  and 
drying  of  the  vernal  pool,  and  maintain 
suitable  periods  of  pool  inundation, 
water  quality,  and  soil  moisture  for 
vernal  pool  tadpole  shrimp  hatching, 
growth  and  reproduction,  and  dispersal. 
This  imit  is  one  of  the  few  areas  where 
vernal  pool  tadpole  shrimp  are  known 
to  occur  in  Northern  Basalt  Flow  vernal 
pools.  Northern  Basalt  Flow  vernal 
pools  are  limited  to  ancient  terraces  and 


hilltops  that  comprise  some  of  the 
oldest  geologic  formations  in  California. 
This  unit  also  provides  habitat  for 
migratory  waterfowl  that  aid  in  the 
dispersal  of  vernal  pool  tadpole  shrimp 
and  other  vernal  pool  crustacean  cysts. 

This  imit  contains  the  vernal  pool 
grassland  area  known  as  Vina  Plains, 
which  is  managed  by  TNC.  The  Vina 
Plains  area  has  been  the  focus  of  a 
number  of  research  projects,  including 
long-term  adaptive  management  and 
monitoring  efforts  evaluating  the  effects 
of  grazing  and  fire  on  vernal  pool  plants, 
animals,  and  ecosystems  (Griggs  2000). 
Much  of  the  basic  life  history 
information  known  about  vernal  pool 
crustaceans  wa&.collected  at  Vina  Plains 
[e.g.,  Lanway  1974,  Ahl  1991,  Syrdahl 
1993,  Gallagher  1996). 

The  majority  of  the  lands  included 
within  this  unit  are  privately  owned. 
This  unit  contains  "TNC's  Vina  Plains 
preserve  as  well  as  other  TNC  lands 
2,264  ha  (5,660  ac)  and  conservation 
easements  4,348  ha  (10,870  ac).  The  unit 
also  includes  57  ha  (142  ac)  of  private 
lands  protected  by  WRP  easements  or 
agreements.  This  unit  is  located  in  the 
northeastern  portion  of  the  Sacramento 
Valley  from  Deer  Creek  in  Tehama 
County  to  Big  Chico  Creek  north  of 
Chico  in  Butte  County.  This  unit  is  one 
of  only  two  vernal  pool  tadpole  shrimp 
units  within  the  Northeastern 
Sacramento  Valley  vernal  pool  region 
identified  by  CDFG  (Keeler-Wolf  et  al 
1998).  The  unit  extends  south  and  east 
of  the  Sacramento  River  paralleling  the 
low  elevation  foothill  region  of  the 
Sierra  Nevada.  This  unit  coincides  with 
Unit  7  for  vernal  pool  feiry  shrimp,  and 
incorporates  Unit  1  for  Conservancy 
fairy  shrimp.  Units  4  for  slender  Orcutt 
grass,  Unit  2  for  Greene's  tuctoria,  Unit 
1  for  hairy  Orcutt  grass.  Unit  1  for 
Hoover's  spurge,  and  Units  1  and  2  for 
Butte  County  meadowfoam.  Other 
vernal  pool  species  occurring  within 
this  unit  include  Bogg's  Lake  hedge- 
hyssop.  Red  Bluff  dwarf  rush,  Douglas' 
pogogyne,  western  spadefoot  toad, 
legenere,  California  linderiella, 
California  tiger  salamander,  Ahart's 
paronychia,  Henderson's  bent  grass, 
Sanford's  arrowhead  ,  and  dwarf 
downingia. 

Unit  4,  Oroville  Unit,  Butte  and  Yuba 
Counties  (15.975  ha  (39,474  ac)) 

This  unit  is  proposed  as  critical 
habitat  for  vernal  pool  tadpole  shrimp 
because  it  contains  occurrences  of  the 
species  and  vernal  pools,  swales,  and 
other  ephemeral  wetlands  and 
depressions  of  appropriate  sizes  and 
depths  necessary  for  vernal  pool  tadpole 
shrimp  to  complete  their  life  cycle 
(Holland  1998,  CNDDB  2001,  Silveira 
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2000).  This  unit  contaios  some  of  the 
few  areas  where  vernal  pool  tadpole 
shrimp  are  found  in  Northern  Volcanic 
Mudflow  vernal  pools,  including  vernal 
pools  found  on  the  Tuscan  and  Lovejoy 
Basalt  geologic  formations.  Vernal  pool 
tadpole  shrimp  also  occur  within 
Northern  Hardpan  vernal  pools  in  this 
unit,  including  pools  formed  on  the 
Riverbank  and  Modesto  geologic 
formations.  King  (1996)  found  that 
vernal  pool  tadpole  shrimp  at  this  site 
were  genetically  distinct  from  vernal 
pool  tadpole  sluimp  at  other  locations. 

The  majority  of  the  lands  included 
within  this  unit  are  privately  owned. 
Ownership  and  protected  lands  within 
the  unit  includes  BLM  (48  ha  (119  ac)), 
USFS  (78  ha  (194  ac)),  WRP  easements 
(14  ha  (35  ac)),  and  CDFG  administered 
lands  (69  ha  (173  ac)).  The  CDFG  has 
some  vernal  pool  areas  protected  at  the 
Oroville  Wildlife  Area,  emd  some  vernal 
pool  habitats  are  protected  within  the 
City  of  Chico.  However,  the  amount  of 
vernal  pool  habitat  currently  protected 
within  the  unit  is  very  small.  Vernal 
pools  in  this  unit  are  highly  threatened 
due  to  their  location  on  the  lower 
elevation  slopes  adjacent  to  agricultural 
and  urban  development.  Urban 
expansion,  particularly  in  the  vicinity  of 
CUco,  is  the  greatest  threat  to  existing 
vernal  pool  habitats  throughout  this 
unit. 

The  boundaries  of  this  unit  were 
delineated  to  include  the  interconnected 
pools,  swales,  and  associated  uplands 
mapped  by  Holland  (1998)  that 
contribute  to  the  filling  and  drying  of 
the  vernal  pools  where  vernal  pool 
tadpole  shrimp  occur,  and  maintain 
suitable  periods  of  pool  inundation, 
water  quality,  and  soil  moisture  for 
vernal  pool  tadpole  shrimp  to  hatch, 
feed,  and  reproduce. 

This  unit  occupies  the  northeastern 
portion  of  the  Sacramento  Valley  from 
near  Chico  south  to  the  Yuba  River  in 
Yuba  County.  This  area  represents  one 
of  only  two  vernal  pool  tadpole  shrimp 
units  within  the  Northeastern 
Sacramento  Valley  vernal  pool  region 
identified  by  CDFG  (Keeler  Wolf  et  al. 
1998).  The  unit  extends  southeast  of  the 
Sacramento  River  paralleling  the  low 
elevation  foothill  region  of  the  Sierra 
Nevada.  This  unit  incorporates  portions 
of  Unit  2  for  Butte  County  meadow  foam 
and  fully  incorporates  Unit  9  for  vernal 
pool  fairy  shrimp.  Units  3  for  Greene's 
tuctoria.  Unit  2  for  hairy  Orcutt  grass, 
Unit  2  for  Hoover's  spurge,  and  Unit  4 
for  Butte  County  meadowfoam.  Other 
vemdl  pool  species  occurring  within 
this  unit  include  Bogg's  Lake  hedge- 
hyssop.  Red  Bluff  dwarf  rush,  Douglas' 
pogogyne,  western  spadefoot  toad, 
legenere,  California  linderiella, 


California  tiger  salamander,  Ahart's 
paronychia,  Henderson's  bent  grass, 
Sanford's  arrowhead,  and  dwarf 
downingia. 

Unit  5,  Sacmmento  National  Wildlife 
Refuge  Unit,  Glenn  and  Colusa  Counties 
(5.718  ha  (14.129  ac)) 

This  unit  is  proposed  as  critical  for 
vernal  pool  tadpole  shrimp  because  it 
contains  the  primary  constituent 
elements  necessary  for  the  conservation 
of  the  species,  and  supports  occurrences 
of  the  species  (Holland  1998,  Silveira 
2000,  CNDDB  2001).  Vernal  pool 
tadpole  shrimp  within  this  unit  live 
within  Northern  Claypan  and  Northern 
Hardpan  vernal  pools,  as  defined  by 
Sawyer  and  Keeler-Wolf  (1995).  The 
edaphic  features  that  support  the 
formation  of  these  vernal  pools  include 
the  Modesto  geologic  formation  and 
Willows  and  Riz  soils  series.  These 
vernal  pools  occur  on  alkaline  soils  and 
typically  form  alkali  playas  which  are 
larger  and  contain  a  more  diverse 
species  composition  than  the  hardpan 
pools  further  south  (Keeler-Wolf  et  al. 
1998).  They  may  resemble  small  alkali 
playas,  and  display  white  salt  deposits 
following  pool  drying. 

This  unit  is  primarily  located  on  the 
Sacramento  National  Wildlife  Refuge 
(5,126  ha  (12.816  ac));  however, 
additional  private  lands  were  included 
within  this  unit.  The  refuge  supports 
over  355  native  plant  taxa,  including  a 
number  of  rare  alkaline  species.  The 
Sacramento  National  Wildlife  Refuge 
contains  the  only  renmants  of  the 
widespread  Colusa  Plains  vegetation 
that  once  covered  the  entire  Colusa 
Basin  (Silveira  2000).  Vernal  pool 
habitats  on  the  refuge  are  specifically 
managed  for  the  conservation  of  listed 
species,  and  to  promote  habitat  for 
migratory  birds  and  waterfowl.  These 
avian  species  likely  aid  in  the  dispersal 
of  vernal  pool  tadpole  shrimp  and  other 
vernal  pool  crustacean  cysts.  Vernal 
pool  habitats  within  the  area  have 
become  greatly  fragmented  and  isolated 
from  other  habitats  in  the  region  due  to 
agricultural  and  urban  land  conversion. 

TTiis  unit  occurs  east  of  Interstate  5  to 
the  Colusa  Trough  from  Riz  Road  on  the 
north  and  Delevan  Road  on  the  south. 
This  unit  coincides  with  Unit  1  for 
Colusa  grass.  Unit  6  for  Greene's 
tuctoria,  Unit  3  for  hairy  Orcutt  grass, 
Unit  3  for  Hoover's  spurge,  and  Unit  2 
for  Conservancy  fairy  shrimp.  Other 
important  vernal  pool  and  associated 
upland  species  found  in  the  unit 
include  pappose  spikeweed,  Fremont's 
goldfields,  alkali  goldfields,  Scribe's 
popcorn  flower,  Hoover's  downingia, 
folded  downingia,  Heckard's 
peppergrass,  heartscale,  brittlescale,  San 


Joaquin  spearscale,  Ferris'  milk-vetch, 
spike-primrose,  sessile  mousetail,  and 
palmate-bracted  bird's  beak. 

Unit  6.  Dolan  Unit,  Glenn  and  Colusa 
Counties  (526  ha  (1.299  ac)) 

This  unit  is  proposed  as  critical  for   • 
vernal  pool  tjadpole  shrimp  because  it 
contains  the  primary  constituent 
elements  necessary  for  the  conservation 
of  the  species  and  supports  occurrences 
of  the  species  (Holland  1998,  Silveira 
2000,  CNDDB  2001).  Vernal  pool 
tadpole  shrimp  within  this  unit  live 
within  Northern  Claypan  vernal  pools, 
as  defined  by  Sawyer  and  Keeler-Wolf 
(1995).  These  vernal  pools  occur  on 
alkaline  soils  and  typically  form  alkali 
playas  which  are  larger  and  contain  a 
more  diverse  species  composition  than 
the  hardpan  pools  further  south  (Keeler- 
Wolf  et  al.  1998).  They  may  display 
white  salt  deposits  following  pool 
drying. 

This  unit  is  primarily  located  on  the 
Dolan  Ranch  Conservation  bank.  This 
area  supports  a  number  of  rare  alkaline 
species,  and  contains  remnants  of  the     , 
widespread  Colusa  Plains  vegetation 
that  once  covered  the  entire  Colusa 
Basin  (Silveira  2000).  Vernal  pool 
habitats  on  Dolan  Ranch  are  specifically 
managed  for  the  conservation  of  listed 
species.  Vernal  pool  habitats  within  the 
area  have  become  greatly  fragmented 
and  isolated  from  other  habitats  in  the 
region  due  to  urban  and  agricultural 
land  conversions.  This  unit  occurs  east 
of  Interstate  5  and  the  Sacramento  River, 
south  of  the  City  of  Colusa,  and  west  of 
the  Colusa  National  Wildlife  Refuge.  All 
the  lands  within  this  unit  are  privately 
owned. 

Unit  7,  Beale  Unit,  Yuba  and  Placer 
Counties  (2,853  ha  (7.049  ac)) 

The  Beale  Unit  is  proposed  as 
essential  because  it  contains  vernal  pool 
tadpole  shrimp  occurrences  within  large 
vernal  pool  complexes  that  maintain  the 
primary  constituent  elements  essential 
for  the  conservation  of  the  species 
(Holland  1998,  CNDDB  2001,  Jones  and 
Stokes  2002).  Vernal  pool  tadpole 
shrimp  within  the  Beale  Unit  live 
within  large,  relatively  undisturbed 
vernal  pool  grassland  habitats  and  a 
diversity  of  vernal  pool  habitat  types. 
Beale  Air  Force  Base  contains  8,000  ha 
(19,800  ac)  of  vernal  pool  grasslands 
occurring  on  four  major  geologic 
formations:  the  Modesto  Formation;  the 
Riverbank  Formation:  the  Laguna 
Formation;  and  the  Mehrten  Formation. 
Different  geologic  formations  provide  a 
diversity  of  habitats  for  vernal  pool 
tadpole  shrimp  primarily  through  their 
effects  on  pool  size  and  depth 
(Platenkamp  1998,  Helm  1998).  King 
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(1996)  found  that  vernal  pool  tadpole 
shrimp  within  this  unit  were  genetically 
different  than  occurrences  in  other 
portions  of  the  species  range, 
particularly  those  on  the  floor  of  the 
Central  Valley.  This  unit  is  also 
designated  to  ensure  that  special 
management  actions  are  taken  to  protect 
vernal  pool  habitats  within  the  luiit, 
including  vernal  pools  created  and 
restored  throughout  the  unit  which 
require  long-term  monitoring  and 
management  to  ensiu«  they  continue  to 
function  as  viable  vernal  pools.  This 
unit  is  also  important  to  maintain  an 
opportunity  for  long  distance  dispersal 
of  vernal  pool  tadpole  shrimp  cysts  the 
nearest  unit  to  the  north  is  over  45  km 
(28  mi),  and  the  nearest  unit  to  the 
south  is  over  65  km  (40  mi)  away. 

This  unit  contains  DOD  land  (2,006 
ha  (5,016  ac)  at  Beale  Air  Force  Base 
and  5  ha  (13  ac)  of  ELM  land.  Other 
lands  within  this  imit  are  located  on 
private  property.  Remaining  vernal  pool 
habitats  in  this  unit  are  threatened  by 
agricultural  conversion  and  by  urban 
expansion.  Vernal  pool  habitats  in  this 
area  are  also  threatened  by  the 
expansion  of  Highway  70  and  other 
transportation  projects  planned  in  the 
region. 

The  Beale  Unit  is  located  in 
southwestern  Yuba  County,  south  of  the 
Yuba  River  and  Yuba  Goldfields,  east  of 
State  Route  70,  and  north  of  the  Bear 
River.  The  northwestern  boundary  of 
the  imit  borders  the  City  of  Marysville. 
Other  rare  vernal  pool  species  found  in 
this  unit  include  vernal  pool  fairy 
shrimp,  California  linderiella,  legenere, 
and  dwarf  downingia. 

Unit  8,  Mather  Unit,  Sacramento  County 
(14,866  ha  (36,733  ac)) 

This  unit  is  proposed  as  critical 
habitat  for  vernal  pool  tadpole  shrimp 
because  it  contains  15  percent  of  all 
known  occurrences  of  the  species 
(CNDDB  2001)  and  vernal  pools,  swales, 
and  other  ephemeral  wetlands  and 
depressions  mapped  by  Sacramento 
County  (1999)  and  Holland  (1998)  of 
appropriate  sizes  and  depths  for  vernal 
pool  tadpole  to  complete  their  life  cycle. 
These  areas  have  been  identified  by  the 
Sacramento  Valley  Open  Space 
Conservancy,  the  CNPS,  and  TNC  as 
excellent  examples  of  vernal  pool 
grasslands,  supporting  a  rich  and 
diverse  community  of  vernal  pool 
endemic  plants  and  animals  including 
vernal  pool  tadpole  shrimp. 

This  unit  supports  vernal  pool 
tadpole  shrimp  occurrences  within  a 
diversity  of  vernal  pool  habitats, 
including  young  or  low  terrace  vernal 
pools  on  the  Riverbank  Formation,  old 
or  high  terrace  vernal  pools  on  the 


Lagima  and  Arroyo  Seco  geologic 
formations,  and  Northern  Volcanic 
Mudflow  vernal  pools  on  the  Mehrten 
and  Valley  Springs  geologic  formations. 
This  unit  is  one  of  the  few  remaining 
areas  where  vernal  pool  tadpole  shrimp 
occxa  on  low  terrace  landforms  on  the 
eastern  side  of  the  Central  Valley,  and 
is  important  to  maintain  a  diversity  of 
habitats  for  the  species.  The  boundaries 
of  this  imit  were  delineated  to  include 
the  interconnected  pools,  swales,  and 
associated  uplands  mapped  by  Holland 
(1998)  that  contribute  to  the  filling  and 
drying  of  the  vernal  pools  where  vernal 
pool  tadpole  shrimp  occiu*,  and 
maintain  suitable  periods  of  pool 
inundation,  water  quality,  and  soil 
moisture  for  vernal  pool  tadpole  shrimp 
to  hatch,  matiue,  and  produce  cysts. 

This  imit  includes  several 
conservation  areas  established  by 
private  entities,  including  the  Sunrise 
Douglas  Conservation  Bank,  the  Arroyo 
Seco  Conservation  Bank,  the  Churchill 
Downs  mitigation  area,  and  Teichert 
mitigation  areas.  These  areas  were 
established  specifically  to  contribute  to 
the  conservation  of  vernal  pool  tadpole 
shrimp,  and  represent  compensation 
measures  for  the  loss  of  thousands  of 
acres  of  vernal  pool  tadpole  shrimp 
habitat  within  Sacramento  County.  The 
continued  functioning  of  these  areas  is 
essential  to  the  conservation  of  vernal 
pool  tadpole  shrimp  and  other  vernal 
pool  species.  This  unit  contains  areas  on 
private,  county,  and  Federal  land, 
including  lands  leased  or  owned  by 
Sacramento  County  at  Mather  Regional 
Park,  the  former  Mather  Air  Force  Base, 
and  at  the  county  landfill. 
Approximately  6  ha  (16  ac)  within  this 
unit  are  BLM  lands.  Vernal  pool  habitats 
in  this  unit  are  threatened  by 
urbanization  from  the  expanding  cities 
of  Sacramento  and  Elk  Grove. 
Conversion  to  intensive  agriculture, 
particularly  vineyards,  is  also  a 
significant  threat  to  vernal  pool  tadpole 
shrimp  in  this  unit. 

This  unit  includes  areas  to  the  east 
and  south  of  the  cities  of  Sacramento 
and  Elk  Grove  in  Sacramento  County. 
The  Cosumnes  River  forms  part  ©f  the 
southwestern  boundary  of  the  unit  and 
State  Highway  16  fies  just  south  of  the 
southeastern  boundary  of  the  unit.  The 
northern  boundary  is  south  of  State 
Highway  50  and  the  American  River. 
The  eastern  boundary  of  this  unit  lies 
just  west  of  Latrobe  Road.  The  unit  is 
bisected  by  the  Folsom  South  Canal. 
This  unit  also  represents  Unit  13  for 
vernal  pool  fairy  shrimp,  emd  contains 
Unit  6  for  slender  Orcutt  grass  and  Unit 
2  for  the  Sacramento  Orcutt  grass.  In 
addition  to  vernal  pool  tadpole  shrimp, 
this  unit  contains  occurrences  of  many 


other  rare  endemic  vernal  pool  species 
including  midvalley  fairy  shrimp, 
legenere,  Bogg's  Lake  hedge-hyssop, 
Ahart's  dwarf  rush,  western  spadefoot 
toad,  and  California  linderiella. 

Unit  9,  Cosumnes  Unit,  Sacramento, 
Amador,  and  San  Joaquin  Counties 
(29,063  ha  (71.813  ac)) 

This  unit  is  proposed  as  critical 
habitat  for  vernal  pool  tadpole  shrimp 
because  it  contains  the  primary 
constituent  elements  necessary  for  the 
species  survival,  including  over  30 
percent  of  the  remaining  vernal  pool 
habitats  in  the  southern  Sacramento 
Valley  area  (Holland  1998r  Sacramento 
County  1999).  These  habitats  provide 
the  necessary  timing,  length,  and 
frequency  of  inundation  necessary  for 
the  survival  of  vernal  pool  tadpole 
shrimp,  and  this  unit  supports 
numerous  occurrences  of  the  species 
(CNDDB  2001).  Vernal  pool  tadpole 
shrimp  within  this  unit  occur  on  a 
diversity  of  pool  types,  including 
Northern  Volcanic  Mudfiow  vernal 
pools  on  the  Mehrten  and  Valley 
Springs  geologic  formation  overlain  by 
Pardee  and  Pentz  soils,  vernal  pools 
occurring  on  low  terrace  landforms 
associated  with  San  Joaquin  soils,  and 
high  terrace  landforms  associated  with 
Redding  and  Coming  soils  (USDA 
2001).  King  (1996)  found  that  vernal 
pool  tadpole  shrimp  within  this  unit 
were  genetically  most  similar  to 
occurrences  in  Stanislaus  County  and 
nearby  in  Sacramento  County.  However, 
vernal  pool  tadpole  shrimp  within  this 
unit  were  generally  different  from 
occurrences  at  other  sites  sampled 
throughout  the  species  range,  and  were 
very  different  from  vernal  pool  tadpole 
shrimp  sampled  at  sites  found  further  to 
the  west  on  the  floor  of  the  Central 
Valley,  for  example  at  Jepson  Prairie  or 
Kesterson  National  Wildlife  Refuge 
(King  1996). 

The  boundaries  of  this  unit  were 
delineated  to  include  the  interconnected 
pools,  swales,  and  associated  uplands 
mapped  by  Holland  (1998)  that 
contribute  to  the  filling  and  drying  of 
the  vernal  pools  where  vernal  pool 
tadpole  shrimp  occur,  and  maintain 
suitable  periods  of  pool  inundation, 
water  quality,  and  soil  moisture  for 
vernal  pool  tadpole  shrimp  to  complete 
their  life  cycles. 

This  unit  contains  state  and  federally 
owned  land,  as  well  as  private 
properties.  Portions  of  the  Cosumnes 
River  Preserve  occur  within  this  unit. 
The  Cosumnes  River  Preserve  is  jointly 
owned  and  managed  by  a  variety  of 
state,  local,  and  Federal  agencies 
including  the  BLM  ,  CDFG,  Ducks 
Unlimited,  Inc.,  California  Department 
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of  Water  Resources,  Sacramento  Co. 
Dept.  of  Regional  Parks,  Open  Space, 
and  Recreation,  TNC,  and  the  Wildlife 
Conservation  Board.  The  Cosumnes 
River  Preserve  encompasses  and 
protects  thousands  of  acres  of  wetlands 
and  adjacent  uplands,  oak  woodlands, 
and  riparian  forests  along  the  Cosumnes 
River,  the  only  undammed  river  on  the 
west  slope  of  the  Sierra.  The  Cosumnes 
floodplain  is  a  haven  for  tens  of 
thousands  of  migratory  waterfowl, 
songbirds,  and  raptors,  for  a  large 
portion  of  the  Central  Valley's 
population  of  greater  sandhill  cranes, 
and  for  rare  reptiles  and  mammals  like 
the  endangered  giant  garter  snake  and 
the  river  otter.  These  areas  provide 
habitat  for  migratory  waterfowl  and 
other  avian  species  that  aid  in  the 
dispersal  of  vernal  pool  tadpole  shrimp 
and  other  vernal  pool  crustacean  cysts. 

Several  large,  cfiverse,  vernal  pool 
landscapes  are  protected  within  this 
unit  including  the  Howard  Ranch,  and 
Valensin  Ranch.  The  Clay  Station 
Mitigation  Bank,  Laguna  Creek 
Mitigation  Bank,  and  the  Borden  Ranch 
Mitigation  site  are  included  in  this  unit, 
as  well  as  a  number  of  smaller 
conservation  areas  including  the  Rancho 
Seco  Preserve.  The  conservation  areas 
contained  within  this  unit  have  been 
established  specifically  to  contribute  to 
the  survival  of  vernal  pool  tadpole 
shrimp,  and  to  compensate  for  the  loss 
of  thousands  of  acres  of  vernal  pool 
grassland  habitats  throughout  the 
Southeastern  Sacramento  Valley  vernal 
pool  region.  This  area  has  been 
identified  by  the  Sacramento  Valley 
Open  Space  Conservancy,  the  CNPS, 
and  TNC  as  an  excellent  example  of 
vernal  pool  grasslands,  supporting  a 
rich  and  diverse  community  of  vernal 
pool  endemic  plants  and  animals  within 
Sacramento  County.  Land  ownership 
and  protection  within  the  unit  includes 
CDFG  (630  ha  (1,557  ac)),  TNC  (3.988  ha 
(9.970  ac))  lands  and  WRP  easements  (4 
ha  (11  ac)).  Vernal  pool  habitats  in  this 
unit  are  threatened  by  urbanization  from 
the  expanding  cities  of  Sacramento  and 
Elk  Grove.  Conversion  from  grazing  to 
other  agricultural  practices,  particularly 
vineyards,  is  also  a  significant  threat  to 
vernal  pool  tadpole  shrimp  in  this  unit. 

This°imit  occupies  the  area  south  of 
Deer  Creek  and  the  Cosumnes  River  to 
just  south  of  the  Sacramento  and  San 
Joaquin  County  line  near  Liberty  and 
Collier  roads.  The  eastern  boundary  is 
the  low  elevation  foothills  of  western 
Amador  County.  The  western  limit  is 
the  Sacramento  River.  This  unit  also 
coincides  with  Unit  19  for  vernal  pool 
fairy  shrimp,  and  incorporates  Unit  1  for 
succulent  owl's-clover,  and  Unit  3  for 
Sacramento  Orcutt  grass.  Other  sensitive 


species  found  within  this  unit  include 
Bogg's  Lake  hedge-hyssop,  Ahart's 
dwarf  rush,  Henderson's  bent  grass, 
legenere,  Sanford's  arrowhead,   . 
pincushion  navarretia,  dwarf 
downingia,  California  tiger  salamander, 
western  spadefoot  toad,  and  California 
linderiella. 

Unit  10,  Davis  Communications  Annex 
Unit,  Yolo  County  (192  ha  (474  ac)) 

This  unit  is  proposed  as  critical  based 
on  the  presence  of  vernal  pool  tadpole 
shrimp  (CNDDB  2001)  and  vernal  pools, 
swales,  and  other  ephemeral  wetlands 
and  depressions  of  appropriate  sizes 
and  depths  that  typically  become 
inimdated  during  winter  rains  and  hold 
water  for  sufficient  lengths  of  time 
necessary  for  vernal  pool  tadpole 
shrimp  incubation,  reproduction, 
dispersal,  feeding,  and  sheltering,  but 
which  are  dry  during  the  summer  and 
do  not  necessarily  fill  with  water  every 
year  (Yolo  Coimty  1995,  Holland  T998, 
Yolo  County  Parks  2001).  Vernal  pool 
tadpole  shrimp  within  this  unit  are 
found  on  claypan  type  vernal  pools. 
These  pools  are  generally  larger  and  stay 
inundated  for  relatively  longer  periods 
than  vernal  pools  on  alluvial  terraces  or 
volcanic  mudflows  and  lava  flows.  This 
unit  contains  DOD  (128  ha  (321  ac))  and 
county  owned  land.  Vernal  pool 
habitats  in  this  unit  are  currently  the 
focus  of  conservation  planning  efforts 
by  Yolo  County  (Yolo  County  Parks 
2001). 

This  unit  coincides  with  Unit  2  for 
Colusa  grass  and  Unit  1  for  Solano  grass. 
Other  rare  and  special  status  8i>ecies 
that  occur  in  this  unit  are  Baker's 
navarretia,  western  spadefoot  toad, 
California  tiger  salamander,  brittlescale, 
San  Joaquin  saltbrush,  alkali  milk-vetch, 
palmate-bracted  bird's  beak,  and  the 
Heckard's  pepper  grass. 

Unit  11,  Jepson  Prairie  Unit,  Solano 
County  (34,610  ha  (85,521  ac)) 

This  unit  is  proposed  as  critical  for 
vernal  pool  tadpole  shrimp  because  it 
includes  one  of  the  largest  contiguous 
areas  of  habitat  remaining  for  the 
species  (Holland  1998,  Solano  County 
2000,  Solano  County  Farmlands  and 
Open  Space  2000,  CNDDB  2001).  Vernal 
pool  tadpole  shrimp  at  Jepson  Prairie 
occur  in  large,  playa-like  vernal  pools 
which  may  be  over  several  acres  in  size, 
including  the  32  ha  (80  ac)  Olcott  Lake. 
The  species  can  also  be  found  in  smaller 
pools  and  hogwallow  depressions  that 
also  occur  within  this  unit.  The  Jepson 
Prairie  area  supports  vernal  pool 
tadpole  shrimp  within  unusual 
combinations  of  low  terrace  and  basin 
rim  landform  vernal  pools  on  a  diversity 


of  soil  types,  maintaining  a  diversity  of 
habitats  for  vernal  pool  tadpole  shrimp. 

The  relatively  undisturbed, 
hydrologically  intact  condition  of  the 
Jepson  Prairie  increases  the  likelihood 
that  it  will  continue  to  support  natural 
vernal  pool  ecosystem  processes  and 
maintain  suitable  habitat  conditions  for 
vernal  pool  tadpole  shrimp.  This  unit 
also  provides  habitat  for  migratory 
waterfowl  that  aid  in  the  disptersal  of 
vernal  pool  tadpole  shrimp  aAd  other 
vernal  pool  crustacean  cysts.  King 
(1996)  found  that  vernal  pool  tadpole 
shrimp  within  this  unit  were  genetically 
distinct  frt>m  sampled  occurrences  in 
other  portions  of  ^e  species'  range, 
including  those  just  a  few  miles  to  the 
east  in  Sacramento  County. 

Jepson  F^airie  has  long  been 
recognized  as  an  outstanding  example  of 
vernal  pool  ecosystems.  In  1987,  the 
NPS  named  Jepson  Prairie  a  National 
Natitfal  Landmark,  a  designation  given 
to  sites  that  provide  high  quality  habitat 
for  threatened  or  endangered  species. 
Jepson  Prairie  is  the  target  of  ongoing 
conservation  planning  efforts  and  active 
management.  As  part  of  the  UC  Reserve 
System,  this  area  also  provides  critical 
research  opportimities  for  scientists  to 
study  vernal  pool  species,  including 
vernal  pool  tadpole  shrimp. 

The  unit  contains  lands  totaling  2.248 
ha  (901  ac)  owned  and  approximately 
64  ha  (160  ac)  administered  by  CDFG. 
Additional  lands  are  owned  by  DOD 
(760  ha  (1,879  ac)),  California  State 
Parks  (15  ha  (38  ac)),  and  the  SUte  Land 
Commission  (109  ha  (273  ac)).  TNC  has 
a  conservation  easemeTit  on  623  ha 
(1,558  ac)  within  this  unit,  and  NRCS 
holds  WRP  conservation  easements  or 
agreements  for  436  ha  (1.090  ac).  The 
Jepson  Prairie  Preserve  is  jointly 
managed  by  the  Solano  Land  Trust  and 
the  UC  Reserve  System.  Vernal  pool 
tadpole  shrimp  on  private  land  within 
this  unit  are  threatened  by  agricultural 
conversion,  range  improvement 
programs,  landfill  expansion,  power 
plant  construction,  and  utility 
maintenance. 

This  unit  is  located  in  the  southern 
portion  of  Solano  County,  southeast  of 
Interstate  80  and  the  cities  of  Fairfield 
and  Vacaville,  north  of  Grizzly  Bay  and 
Montezuma  Slough,  west  of  the 
Sacramento  River  and  the  Solano  and 
Sacramento  county  line,  and  south  of 
Midway  Road  and  the  City  of  Dixon. 
The  imit  is  bisected  by  Highway  1 3  and 
Highway  12,  This  unit  is  also  described 
as  Unit  16  for  vernal  pool  fairy  shrimp. 
This  unit  contains  Unit  3  for  Colusa 
grass.  Unit  2  for  Solano  grass,  Unit  3  for 
Conservancy  fairy  shrimp,  and  Unit  4 
and  portions  of  Unit  5  for  Contra  Costa 
goldfields.  Other  rare  vernal  pool 
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species  which  occur  in  this  unit  include 
alkali  milk-vetch,  Ferris's  milk-vetch, 
vernal  pool  small  scale,  dwarf 
downingia,  Delta  green  ground  beetle, 
Bogg's  Lake  hedge-hyssop,  Ricksecker's 
water  scavenger  beetle,  California 
linderiella,  midvalley  fairy  shrimp, 
legenere,  and  California  tiger 
salamander. 

Unit  12,  Suisun  Marsh  Area  Unit, 
Solano  County  (603  ha  (1,490  ac)) 

This  unit  is  proposed  as  critical  for 
vernal  pool  tadpole  shrimp  because  it 
contains  vernal  pools  that  support  the 
necessary  timing,  frequency,  and 
duration  of  inundation  essential  for 
vernal  pool  tadpole  shrimp  life  history 
requirements  including  feeding, 
sheltering,  reproducing,  and  dispersing 
(Levine  Fricke  2000,  CNDDB  2001).  This 
unit  is  one  of  only  two  areas  where 
vernal  pool  tadpole  shrimp  occiir  in  the 
saline-alkaline  transition  zone  between 
vernal  pools  and  tidal  marshes,  and 
helps  to  maintain  a  diversity  of  habitat 
types  for  this  species.  All  of  the  habitats 
within  this  unit  are  on  private  land.  The 
primary  threats  to  vernal  pool  habitats 
within  this  unit  are  alterations  to 
hydrology  from  filling,  diking,  and 
dredging  activities  which  may  occiu  in 
the  tidal  marsh. 

This  unit  is  located  near  the  Suisun 
Marsh  in  southern  Solano  County,  east 
of  Montezuma  Slough  and  west  of 
CoUinsville  Road;  the  northernmost 
portion  of  this  unit  is  bisected  by  Birds 
Landings  Road.  Portions  of  this  unit 
coincide  with  Unit  4  for  Conservancy 
fairy  shrimp.  This"  unit  also  contains 
occiurences  of  other  rare  vernal  pool 
species  including  alkali  milk-vetch  and 
dwarf  downingia. 

Unit  13,  Stanishus  Unit,  Stanislaus, 
Tuolumne,  Mariposa,  and  Merced 
Counties  (9,408  ha  (23,246  ac) 

This  unit  is  proposed  as  critical  for 
vernal  pool  tadpole  shrimp  because  it 
contains  hardpan  pools  that  occur  on 
soils  of  alluvial  fans  and  terraces  of 
appropriate  sizes  and  depths  that 
become  inundated  during  winter  rains 
and  hold  water  for  sufficient  lengths  of 
time  necessary  for  vernal  pool  tadpole 
shrimp  incubation,  reproduction, 
dispersal,  feeding,  and  sheltering,  but 
which  are  dry  during  the  summer  and 
do  not  necessarily  fill  with  water  every 
year  (Holland  1998,  CNDDB  2001). 
Vernal  pool  tadpole  shrimp  in  this  unit 
occur  within  numerous  small  pools  and 
swales  on  mima  mound  topography, 
supported  by  soils  that  are  typically 
older  than  those  of  the  alluvial  terraces 
in  the  Sacramento  area.  This  unit 
contains  almost  25  percent  of  vernal 
pool  habitats  found  along  the  eastern 


margin  of  the  San  Joaquin  Valley.  King 
(1996)  found  that  vernal  pool  tadpole 
shrimp  within  this  unit,  although 
similar  to  vernal  pool  tadpole  shrimp  in 
eastern  Sacramento  Coimty,  were 
genetically  different  from  other  tadpole 
shrimp  occurrences  sampled  throughout 
the  species'  range,  particularly  those  on 
the  floor  of  the  Central  Valley. 

The  Stanislaus  Unit  contains  very 
high  quality,  hydrologically  intact 
vernal  pool  complexes.  The  well-known 
Hickman  pools  in  Stanislaus  County  are 
located  within  this  imit.  Not  only  does 
the  Hickman  pool  complex  contain  one 
of  the  largest  vernal  lakes  in  California 
at  more  than  121  ha  (300  ac),  but  it  also 
exhibits  tremendous  biodiversity, 
including  one  of  the  largest 
concentrations  of  imperiled  £unphibians 
(Medeiros  2000).  However,  the 
watershed  containing  the  Hickman 
vernal  pools  has  been  breached  by 
hundreds  of  acres  of  orchards  that  have 
been  planted  upstream.  While  most  of 
the  watershed  has  been  managed  over 
the  years  in  a  trust  of  the  Fred  Robinson 
family,  the  integrity  of  the  vernal  pool 
ecosystem  is  threatened  by  agricidtural 
development  and  potential  biocide 
pollution  (Medeiros  2000). 

The  Stanislaus  Unit  is  bordered  by  the 
Stanislaus  River  to  the  north  and  Diy 
Creek  to  the  south  and  southeast.  This 
imit  coincides  with  vernal  pool  fairy 
shrimp  Unit  22.  It  also  encompasses 
succulent  owl's-clover  units  3  and  4, 
San  Joaquin  Valley  Orcutt  grass  units  1 
and  2,  hairy  Orcutt  grass  units  4  and  5, 
Colusa  grass  imits  5  and  6,  Hoover's 
spurge  units  4  and  5,  Greene's  tuctoria 
units  8  and  9,  and  Conservancy  fairy 
shrimp  units  4  and  6.  Other  sensitive 
vernal  pool  species  found  within  this 
unit  include  western  spadefoot  toad, 
dwarf  downingia,  California  linderiella, 
California  tiger  salamander,  and 
Hartweg's  golden  sunburst.  All  the  land 
within  this  unit  is  privately  owned. 

Unit  14,  San  Francisco  Bay  Unit, 
Alameda  and  Santa  Clara  Counties  (458 
ha  (1.132  ac) 

This  unit  is  proposed  as  critical 
habitat  for  vernal  pool  tadpole  shrimp 
because  it  contains  occiurences  of  the 
species  living  within  vernal  pools  that 
are  inundated  for  sufficient  periods  of 
time  for  vernal  pool  tadpole  shrimp 
hatching,  grow^,  and  reproduction,  but 
are  dry  diu-ing  the  summer  to  prevent 
the  establishment  of  aquatic  predators 
such  as  buUfi-ogs  and  fish  (Holland 
1998,  CNDDB  2001).  The  unit  boundary 
was  identified  based  on  the  distribution 
of  vernal  pool  tadpole  shrimp  and  the 
presence  of  these  primary  constituent 
elements,  including  vernal  pools 
mapped  by  Holland  (1998)  and  vernal 


pool  areas  delineated  by  Wetlands 
Research  Associates  (1999).  The 
southern  and  western  boundaries  were 
delineated  to  exclude  estuarine  habitats 
and  luban  areas  visible  on  SPOT 
imagery.  This  unit  is  also  designated  so 
that  special  management  actions  will  be 
taken  within  vernal  pool  creation  areas 
occiuring  within  this  unit.  These  areas 
have  been  created  specifically  to 
contribute  to  the  conservation  of  vernal 
pool  tadpole  shrimp.  Monitoring  and 
management  of  these  created  pools  will 
be  necessary  to  ensure  their  continued 
suitability  for  vernal  pool  tadpole 
shrimp.  We  own  approximately  10  ha 
(24  ac)  within  this  unit. 

This  area  represents  the  only  location 
where  vernal  pool  tadpole  shrimp  occiu- 
in  the  San  Francisco  Bay  region.  Vernal 
pool  tadpole  shrimp  within  this  imit  are 
found  in  a  unique  tidal  marsh  estuary 
area  that  represents  an  unusual  habitat 
type  for  the  species.  This  unit  represents 
the  western  extent  of  the  species  range, 
and  is  disjunct  from  other  vernal  pool 
tadpole  shrimp  populations  elsewhere 
within  the  species'  range  in  central 
California.  This  unit  is  over  60  km  (37 
mi)  bom  the  nearest  unit  to  the  north, 
and  over  90  km  (56  mi)  from  the  nearest 
units  to  the  east  and  south.  Peripheral 
populations  such  as  these  may  have 
genetic  characteristics  essential  to 
overall  long-term  conservation  of  the 
species  (i.e.,  they  may  be  genetically 
different  than  more  central  populations) 
(Lesica  and  Allendorf  1995). 

This  unit  is  situated  south  of  the  cities 
of  Fremont  and  Newark,  west  of 
Interstate  880  and  north  of  Mud  Slough. 
This  unit  is  a  portion  of  Unit  8B  for 
Contra  Costa  gotdfields.  Portions  of  this 
unit  occur  within  the  boundaries  of  San 
Francisco  Bay  National  Wildlife  Refuge. 
This  unit  includes  a  preserve 
established  as  conservation  measiues  for 
vernal  pool  tadpole  shrimp  as  part  of 
the  Pacific  Commons  development 
project  (Service  2000b).  This  subunit 
also  supports  a  large  population  of  the 
California  tiger  salamander. 

■^nit  15,  Merced  Unit,  Merced  and 
Mariposa  Counties  (71,076  ha  (175,626 
ac) 

This  unit  is  proposed  as  critical  for 
vernal  pool  tadpole  shrimp  because  it 
contains  more  documented  occurrences 
of  the  species  than  any  other  area 
throughout  the  species  range  (CNDDB 
2001).  The  vernal  pool  tadpole  shrimp 
in  this  area  occur  in  the  largest  block  of 
pristine,  high  density  vernal  pool 
grasslands  remaining  in  California 
(Vollmar  1999).  These  vernal  pools 
provide  the  primary  constituent 
elements  essential  for  the  conservation 
of  vernal  pool  tadpole  shrimp,  and 
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supports  multiple  large  vernal  pool 
tadpole  shrimp  occurrences  that  are 
capable  of  producing  large  numbers  of 
cysts  in  good  years,  which  is  important 
for  this  species  to  survive  through  a 
variety  of  natural  and  environmental 
changes,  as  well  as  stochastic  (random) 
events.  The  Merced  Unit  contains 
almost  15  percent  of  all  remaining 
vernal  pool  habitats  in  the  Central 
Valley,  and  40  percent  of  vernal  pool 
habitats  along  the  eastern  margin  of  the 
San  Joaquin  Valley  (Holland  1998). 
Genetic  analyses  of  vernal  pool  tadpole 
shrimp  revealed  that  occurrences  in  this 
unit  are  genetically  different  bom  other 
sampled  occurrences  (King  1996).  Of  all 
occurrences  studied.  King  (1996)  found 
these  to  be  the  most  highly  divergent. 

The  integrity  of  the  vernal  pool 
complexes  in  eastern  Merced  is 
seriously  threatened  by  irrigated 
agriculture,  upland  housing 
development,  and  the  proposed  UC 
Merced  Campus  and  associated 
development.  Construction  of  facilities 
to  educate  and  serve  twenty-five 
thousand  UC  students  as  well  as  foculty, 
staff,  and  their  families  within  the 
vernal  pool  complexes  in  eastern 
Merced  County,  could  have  a  major 
impact  on  vernal  pool  tadpole  shrimp 
occurrences.  However,  the  recent  draft 
biological  opinion  for  the  UC  Merced 
campus  and  community  developed 
environmental  parameters  which  should 
reduce  impacts  to  vernal  pool  habitats. 
Indirect  and  cumulative  impacts  of  the 
proposed  1,673  ha  (4,133  ac)  campus 
and  associated  community  may  be 
minimized  with  the  creation  of  a  2,036 
ha  (5,030  ac)  preserve  intended  to 
protect  sensitive  vernal  pool  habitat,  to 
be  purchased  with  money  donated  by 
the  Packard  Foundation.  Land 
ownership  within,  the  unit  includes 
approximately  3  ha  (8  ac)  of  BLM,  and 
11  ha  (26  ac)  of  California  State  Parks. 
TNC  has  a  total  of  4,513  ha  (11,283  ac) 
of  conservation  easements  within  this 
unit. 

A  majority  of  the  vernal  pool  habitat 
in  the  Merced  Unit  is  in  Merced  County. 
The  eastern  edge  of  the  unit  generally 
follows  the  Mariposa  County  line.  The 
Chowchilla  River  in  Madera  County 
flows  along  the  southern  boundary  of 
the  unit.  The  northern  boimdary 
parallels  the  Merced  River.  The  entire 
unit  is  located  east  of  Highway  99.  The 
Merced  Unit  coincides  with  vernal  pool 
fairy  shrimp  Unit  22,  succulent  owl's- 
clover  units  3B,  Greene's  tuctoria  Unit 
6,  Conservancy  fairy  shrimp  Unit  6, 
Colusa  grass  Unit  7,  San  Joaquin  Valley 
Orcutt  grass  units  2  and  3.  Other 
sensitive  vernal  pool  species  found 
within  this  unit  include  the  California 
tiger  sidamander,'  shining  navarretia. 


dwarf  downingia,  Bogg's  Lake  hedge- 
hyssop,  western  spadefoot  toad, 
California  linderiella,  and  spiny-sepaled 
button  celery  [Eryngium  spinosepmum). 

Unit  16,  Grassland  Ecological  Unit, 
Madera,  Merced  and  Stanislaus 
Counties  (55,910  ha  (138,153  ac)) 

This  unit  is  proposed  as  critical  for 
vernal  pool  tadpole  shrimp  because  it 
supports  seven  percent  of  the  known 
occurrences  of  the  species  (CNDDB 
2001)  within  large  vernal  pool 
complexes  mapped  by  Holland  (1998). 
This  is  the  only  area  where  vernal  pool 
tadpole  shrimp  occur  on  the  floor  of  the 
San  Joaquin  Valley,  and  contains  over 
50  percent  of  the  remaining  vernal  pool 
habitats  within  this  region  (Holland 
1998).  Vernal  pool  tadpole  shrimp 
within  this  unit  occur  on  Northern 
Claypan  vernal  pools  formed  by  a 
diversity  of  vernal  pool  soil  types, 
including  Delhi-Dello-Himar,  Solano- 
Caypay-Willows,  Rossi-Waukena,  and 
Lewis-Landlow  soils  (Silveira  2000). 
Many  of  the  vernal  pools  supporting 
vernal  pool  tadpole  shrimp  within  diis 
unit  are  large  (over  several  acres  in  size), 
turbid,  and  alkaline.  All  of  these  pool 
types  provide  the  necessary  timing  and 
length  of  inundation  for  vernal  pool 
tadpole  shrimp  hatching,  growth,  and 
reproduction. 

This  unit  boimdary  was  drawn  to 
include  the  large,  intact  vernal  pool 
grasslands  supporting  hydrologically 
interconnected  pools,  swales,  and  other 
ephemeral  wetlands  and  depressions 
within  a  matrix  of  surrounding  uplands 
where  vernal  pool  tadpole  shrimp  are 
known,  as  mapped  by  Holland  (1998) 
and  as  visible  on  SPOT  imagery. 
However,  the  16-ha  (40-ac)  minimum 
mapping  unit  of  Holland  (1998),  and  the 
resolution  of  SPOT  imagery,  did  not 
allow  us  to  exclude  all  agricultural  areas 
bom  within  this  unit.  These  features, 
which  comprise  the  vernal  pool 
complex,  contribute  to  the  filling  and 
drying  of  the  vernal  pools,  and  maintain 
suitable  periods  of  pool  inundation, 
water  quality,  and  soil  moisture  for 
vernal  pool  tadpole  shrimp  hatching, 
growth  and  reproduction,  and  dispersal. 
This  unit  also  provides  essential  habitat 
for  migratory  waterfowl  that  aid  in  the 
dispersal  of  vernal  pool  tadpole  shrimp 
and  other  vernal  pool  crustacean  cysts. 
King  (1996)  found  that  vernal  pool 
tadpole  shrimp  occurrences  within  this 
unit,  although  most  similar  to 
occurrences  at  Sequoia  Field  in  Tulare 
County,  are  genetically  different  from 
other  vernal  pool  tadpole  shrimp 
throughout  the  species  range.  The 
vernal  pool  tadpole  shrimp  in  this  unit 
genetically  very  different  bom  sampled 
occurrences  less  than  12  km  (7  mi)  to 


the  east  in  the  foothills  of  the  Siena 
Nevada. 

The  Grassland  Ecological  Unit 
includes  Kesterson,  San  Luis,  and 
Merced  National  Wildlife  Refuges 
(13,943  ha  (34, 452  ac)).  CDFG  lands 
(1,703  ha  (4,257  ac)),  CDFG 
administration  lands  (1.052  ha  (2,631 
ac)),  California  State  Parks  (1,358  ha 
(3,392  ac)),  and  WRP  easements  (54  ha 
(134  ac)).  Together,  these  areas  are 
known  as  the  Grasslands  Ecological 
Area.  This  area  supports  diverse 
wetland  habitats  including  seasonally 
flooded  marshlands,  semi-permanent 
marsh,  riparian  habitat,  wet  meadows, 
vernal  pools,  native  uplands,  pastures, 
and  native  grasslands.  Wetlands  within 
this  area,  including  seasonal  marsh  and 
open  water  habitats,  constitute  30 
percent  of  the  remaining  wetlands  in 
California's  Central  Valley  and  are 
extremely  important  to  Pacific  Flyway 
waterfowl  populations.  Over  60  million 
duck  use-day  and  3  million  goose  use- 
days  occur  annually  in  this  unit.  This 
habitat  also  supports  a  diversity  of  other 
migratory  birds,  including  raptors, 
shorebirds,  wading  birds,  and  other 
wildlife  species. 

The  umt  lies  north  of  the  City  of  Los 
Banos,  southwest  of  the  City  of  Merced, 
and  is  bisected  by  the  San  Joaquin 
River.  This  unit  overlaps  Unit  23  for 
vernal  pool  fairy  shrimp  and  Unit  7  for 
Conservancy  fairy  shrimp.  The  western 
half  of  this  unit  also  represents  Unit  2 
for  longhom  fairy  shrimp,  and  the 
eastern  half  represents  Unit  8  for  Colusa 
grass,  and  Unit  6  for  Hoover's  spurge.  In 
addition  to  the  species  mentioned 
above,  vernal  pool  smallscale,  alkali 
milk-vetch,  western  spadefoot  toad,  and 
California  linderiella  are  other  special 
status  vernal  pool  species  present  in  this 
unit. 

Unit  17,  Table  Mountain  Unit,  Fresno 
County  (740  ha  (1 ,829  ac)) 

This  unit  is  proposed  as  critical  for 
vernal  pool  tadpole  shrimp  because  it 
supports  occurrences  of  vernal  pool 
tadpole  shrimp  (CNDDB  2001)  and 
extensive  vernal  pool  complexes 
(Holland  1998,  Keeler-Wolf  et  al.  1998). 
"The  unit  also  contains  Northern  Basalt 
Flow  vernal  pools  that  provide  the 
necessary  timing,  frequency,  and  length 
of  inundation  necessary  for  the  species 
to  hatch,  mature,  reproduce,  and 
complete  its  life  cycle.  The  basalt  flow 
vernal  pools  within  this  unit  are  found 
on  narrow,  sinuous  basalt  mesas  above 
the  siuToimding  low-lying  terrain. 
Basalt  flow  vernal  pools  are  a  very  rare 
habitat  type  for  vernal  pool  tadpole 
shrimp  and  the  habitats  within  this  unit 
are  important  for  maintaining  the  range 
of  ecological  conditions  in  which  the 
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species  occurs.  They  typically  contain 
small,  irregularly  clustered  pools  with 
"flashy  hydrology"  (Keeler-Wolf  ef  a7. 
1998).  The  occvirrences  of  vernal  pool 
tadpole  shrimp  in  this  imit  are 
genetically  different  from  occiurences  in 
other  portions  of  the  species  range, 
particularly  those  occiuring  on  the  floor 
of  the  Central  Valley  (King  1996).  Big 
Table  Mountain,  an  ancient  basalt  mesa 
near  Millerton  Lake,  is  foimd  within 
this  imit  and  is  owned  and  managed  by 
CDFG,  TNC,  BLM.  Land  ownership 
within  the  imit  includes  BLM  (84  ha 
(209  ac)),  CDFG  lands  (172  ha  (430  ac)), 
and  TNC  conservation  easements  (256 
ha  (639  ac)).  All  other  lands  within  this 
imit  are  privately  owned. 

Located  in  Fresno  County,  this  unit 
contains  vernal  pool  habitats  east  and 
south  of  the  San  Joaquin  River  and  east 
of  Millerton  Lake.  The  unit  is  west  of 
Marshall  Station  and  North  of  Table 
Mountain  Rancheria.  This  unit 
coincides  with  succulent  owl's-clover 
Unit  6A  and  San  Joaquin  Valley  Orcutt 
grass  Unit  6B.  Other  sensitive  vernal 
pool  species  found  within  this  unit 
include  the  Bogg's  Lake  hedge-hyssop, 
Molestan  blister  beetle  (Lytta  molesta), 
California  linderieUa,  California  tiger 
salamander,  and  the  western  spadefoot 
toad. 

Unit  18  A.  B  and  C,  Tulare  Unit.  Tulare 
County  (3,193  ha  (7.890  ac)) 

This  unit  is  proposed  as  critical  for 
vernal  pool  tadpole  shrimp  because  it 
supports  occurrences  of  the  species 
(CNDDB  2001)  within  vernal  pools  that 
provide  the  essential  primary 
constituent  elements  essential  for  vernal 
pool  tadpole  shrimp  conservation 
(Holland  1998).  The  unit  boundary  was 
delineated  to  include  vernal  pool 
tadpole  shrimp  occurrences  (CNDDB 
2001)  and  the  vernal  pool  complexes  in 
which  they  occur  (Holland  1998). 
However,  the  16-ha  (40-ac)  minimum 
mapping  unit  of  Holland  (1998),  and  the 
resolution  of  SPOT  imagery,  did  not 
allow  us  to  exclude  all  agricultural  or 
developed  areas  from  within  this  unit. 
Vernal  pool  tadpole  shrimp  in  this  area 
are  found  within  pools  formed  on  San 
Joaquin,  Cometa,  and  Madera  soils, 
among  others.  This  unit  represents  the 
southern  extent  of  vernal  pool  tadpole 
shrimp's  range.  The  Sequoia  Field 
occurrence  was  most  closely  related  to 
occurrences  at  Kesterson  National 
Wildlife  Refuge,  and  was  generally  more 
similar  to  other  occurrences  on  the 
valley  floor  than  occurrences  found  on 
the  eastern  margin  of  the  valley  in  the 
Sierra  Nevada  Foothills.  However,  King 
(1996)  found  that  vernal  pool  tadpole 
shrimp  within  this  unit  were  genetically 


different  from  other  populations 
studied. 

These  pools  are  the  focus  of  ongoing 
conservation  efforts  by  CDFG,  who 
manage  vernal  pool  habitats  at  the  Stone 
Corral  and  Sequoia  Field  Ecological 
Reserves  found  within  this  unit.  Keeler- 
Wolf  et  al.  (1998)  identified  the  vernal 
pools  in  these  areas  as  "high  quality 
hardpan  pools."  Much  of  the  area 
within  this  unit  is  owned  by  CDFG  (348 
ha  861  ac))  or  occurs  on  private  land. 
Agricultiwal  conversion  of  range  or 
barren  land,  particularly  for  orchards 
and  feed  lots,  as  well  as  residential  and 
commercial  development,  have  greatly 
reduced  the  amount  of  vernal  pool 
habitat  in  Tulare  County  and  threatens 
remaining  habitats  on  private  land  in 
this  unit. 

This  unit  is  comprised  of  three 
subunits.  Subunit  A  is  located  in 
northwest  Tulare  County  and  contains 
vernal  pool  habitat  located  west  of 
Seville.  The  Friant  Kern  Canal  is  north 
of  the  unit  and  the  Cottonwood  Creek 
Levee  is  south  of  the  unit.  Road  140 
runs  west  of  the  unit.  Subunit  B 
contains  vernal  pools  in  northeastern 
Kings  County  and  northwestern  Tulare 
County.  Highway  99  and  St.  Johns  River 
cut  through  the  unit  in  a  southeasterly 
direction.  Cross  Creek  and  Cottonwood 
Creek  cut  through  the  unit  in  a 
southwesterly  direction.  Road  112  is 
east  of  the  unit  and  the  Lakeland  Canal 
is  west  of  the  unit.  The  towns  of  Goshen 
and  Visalia  are  south  of  the  unit  and 
Traver  and  London  are  north  of  the  unit. 
Subunit  C  is  known  as  Sequoia  Field 
Unit  and  is  located  in  northwestern 
Tulare  County.  This  unit  is  south  of 
County  Road  J36.  Road  112  crosses 
throu^  the  western  edge  of  the  unit, 
Avenue  352  crosses  through  the 
southern  edge,  and  State  Route  63 
crosses  through  the  eastern  edge.  The 
Cross  Creek  Unit  coincides  with  vernal 
pool  fairy  shrimp  Unit  26  and  contains 
portions  of  San  Joaquin  Valley  Orcutt 
grass  Unit  8  and  Hoover's  spurge  Unit 
9.  Other  sensitive  vernal  pool  species 
found  within  this  unit  include  the 
California  tiger  salamander,  spiny- 
sepaled  button-celery,  and  western 
spadefoot  toad. 

Butte  County  Meadowfoam 

hi  proposing  critical  habitat  units  for 
Butte  County  meadowfoam,  we 
evaluated  the  life  history  and  current 
distribution  of  the  species,  the  primary 
constituent  elements,  the  threats  to  the 
species.  This  information  allowed  us  to 
determine  which  areas  are  likely  to 
contribute  to  the  conservation  of  these 
species  and  to  delineate  units  so  that 
threats  to  this  species  might  be 
minimised. 


Butte  County  meadowfoam  is 
restricted  to  a  single  county  in 
California.  The  species  is  only  known 
from  11  extant  occurrences.  An 
additional  two  occiurences  are 
considered  extirpated.  Butte  County 
meadowfoam  is  found  in  four  centers  of. 
concentration.  One  center  of 
concentration  is  the  Shippee  Road  area 
between  Chico  and  Oroville,  while  the 
other  three  centers  of  concentration  are 
in  the  vicinity  of  the  City  of  Chico. 

An  important  consideration  for 
designating  Butte  County  meadowfoam 
critical  habitat  is  to  minimize  the  threat 
of  habitat  fragmentation.  All  of  the 
Chico  area  populations  have  been 
fragmented  by  the  construction  of  roads 
or  canals;  several  of  the  now  separate 
occurrences  may  well  have  been 
continuous  in  the  past.  The  roads  and 
canals  also  altered  the  drainage  patterns 
at  many  sites,  reducing  their  suitability 
for  Butte  County  meadowfoam  by 
creating  conditions  too  dry  or  too  wet 
for  its  survival  (Dole  1988,  Jokerst  1989, 
Kelley  and  Associates  Environmental 
Sciences  1992).  Although  some  plants 
still  remained  at  the  type  locality  as  of 
1989,  the  site  had  been  severely 
degraded  by  grading,  agricultural  use, 
and  off-road  vehicles  (Jokerst  1989,  Dole 
and  Sun  1992,  2000).  Several 
populations  have  been  reduced  in  size 
by  surface  disturbances  such  as  grading 
and  removal  of  topsoil  (Jokerst  1989, 
Service  1992a). 

Another  important  criterion  is  that 
critical  habitat  units  minimize  the 
potential  for  alterations  in  hydrology. 
Changes  in  hydrology  throughout  tihe 
range  of  Butte  County  meadowfoam  are 
possible  from  developments  adjacent  to 
extant  populations,  from  further 
construction  of  roads  and  canals,  and 
from  grading  or  other  surface 
disturbances.  Moreover,  subtle 
hydrological  changes  that  already  have 
.taken  place  are  likely  to  continue 
reducing  Butte  County  meadowfoam, 
leading  to  the  eventual  extirpation  of 
populations  such  as  one  occurrence 
north  of  the  Chico  Mimicipal  Airport. 

Special  management  actions  may  be 
necessary  in  some  areas  to  promote 
occiurences  of  Butte  County 
meadowfoam.  Light  grazing  may  help  to 
control  competing  plant  species  and 
prevent  thatch  accumulation  (Jokerst 
1969).  Competition  bom  medusa  head 
[Taeniatherum  caput-medusae) 
apparently  has  reduced  population  size 
and  seed  set  in  Butte  County 
meadowfoam  at  the  Doe  Mill  Preserve 
(Center  for  Natiual  Lands  Management 
1997),  and  invasion  of  grasses  and  other 
weedy  non-native  plants  poses  a 
potential  problem  at  three  other 
occurrences  (CNDDB  2002)  including 
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the  occurrence  at  the  Chico  airport  and 
an  occurrence  in  the  southern  portion  of 
the  species  range  near  Shippee  Road.   •> 

Butte  County  Meadowfoam  Unit 
Review 

We  conducted  a  regional  review 
across  the  range  of  Butte  County 
meadowfoam  to  evaluate  and  select 
vernal  pool  habitats  that  are  essential  to 
the  conservation  of  the  species  and  may 
require  special  management.  Important 
factors  we  considered  were  the  known 
presence  of  Butte  County  meadowfoam 
and  the  presence  of  the  primary 
constituent  elements  essential  to  the 
conservation  of  the  species.  A  specific 
description  of  each  area  is  outlined 
below. 

Unit  1,  Rock  Creek  Unit.  Butte,  and 
Tehama  Counties  (6.105  ha  (15.086  ac)) 

This  unit  is  proposed  as  critical  for 
Butte  County  meadowfoam  because  it 
contains  the  species  identified  by 
CNDDB  (2002)  within  vernal  pools, 
swales,  and  complexes  mapped  by 
Holland  (1998)  and  the  EPA  (1994). 
These  habitats  contain  the  primary 
constituent  elements  necessary  for  the 
species  survival  and  long-term 
conservation,  including  vernal  pools  on 
the  Tuscan  formation,  which  typically 
contain  water  for  shorter  periods  of  time 
than  other  tjrpes  of  vernal  pools. 

This  unit  represents  the  northern 
extent  of  Butte  County  meadowfoam's 
range,  and  includes  occurrences  from 
the  northern  race  of  Butte  County 
meadowfoam.  This  race  is  genetically 
different  from  the  southern  race  (Jokerst 
1989,  Dole  and  Sun  1992),  and  is 
important  to  maintain  genetic  diversity 
within  the  species.  An  introduced 
occurrence  also  occurs  within  this  unit, 
although  this  occurrence  represents 
individuals  thought  to  be  of  the 
southern  race.  Tbds  unit  represents  one 
of  only  four  areas  where  Butte  County 
meadowfoam  occurs  throughout  its 
entire  range.  Each  unit  is  likely 
important  to  allow  the  species  to 
tolerate  natural  and  environmental 
changes,  as  well  as  random  (stochastic) 
events. 

The  boundaries  of  this  unit  were 
delineated  to  include  the  interconnected 
pools,  swales,  and  associated  uplands 
mapped  by  Holland  (1998)  that 
contribute  to  the  filling  and  drying  of 
the  vernal  pools  where  the  species 
occur,  and  to  maintain  suitable  periods 
of  pool  inundation,  water  quali^,  and 
soil  moisture  for  Butte  County 
meadowfoam  germination  and 
reproduction.  The  majority  of  the  lands 
included  within  this  unit  are  privately 
owned.  Urban  development,  agricultural 
conversion,  and  hydrologic  disruptions 


or  modifications  have  greatly  disturbed 
vernal  pool  habitats  and  restricted  Butte 
County  meadowfoam's  distribution  in 
this  unit. 

This  unit  for  Butte  County 
meadowfoam  occupies  an  area  north  of 
the  City  of  Chico  and  includes  vernal 
pool  habitats  east  of  Highway  99  along 
the  Sierra  foothills  from  near  Pine  Creek 
southeast  to  Rock  Creek.  This  unit 
overlaps  Unit  1  for  Conservancy  fairy 
shrimp.  Unit  7  for  vernal  pool  fairy 
shrimp,  and  Unit  3  for  vernal  pool 
tadpole  shrimp.  All  the  lands  within 
this  imit  are  privately  owned. 

Unit  2.  Chico  Unit.  Butte  County  (3.508 
ha  (8.667  ac)) 

This  unit  is  proposed  as  critical  for 
Butte  County  meadowfoam  because  the 
species  is  present  and  represents  a  large 
portion  of  the  species  range  (CNDDB 
'2002).  Vernal  pools  and  swales  that 
have  the  primary  constituent  elements 
necessary  for  the  conservation  of  Butte 
County  meadowfoam  occur  throughout 
this  unit,  including  vernal  pool  habitats 
on  Tuscan-Anita  soils  and  the  Tuscan, 
Riverbank,  Redbluff,  and  Modesto 
geologic  formations  (EPA  1994,  Holland 
1998.  Liss  2001,  CNDDB  2001).  This 
unit  contains  individuals  from  the 
northern  race  of  the  species,  which  is 
genetically  different  from  the  southern 
race  (Jokerst  1989,  Dole  and  Sun  1992) 
and  is  important  to  maintain  the  species 
genetic  diversity.  This  unit  is  also 
designated  so  that  special  management 
actions,  such  as  grazing,  will  be  taken  to 
reduce  the  negative  effects  of  invasion 
of  non-natives  on  occurrences  of  Butte 
County  meadowfoam.  This  unit  is  one 
of  only  four  units  for  Butte  County 
meadowfoam  across  its  entire  range. 
Each  unit  is  important  to  allow  the 
species  to  tolerate  a  variety  of  natural 
and  environmental  changes,  as  well  as 
random  (stochastic)  events. 

The  boundaries  of  this  unit  were 
delineated  to  include  the  interconnected 
pools,  swales,  and  associated  uplands 
mapped  by  Holland  (1998)  that 
contribute  to  the  filling  and  drying  of 
the  vernal  pools  where  the  species 
occur,  and  maintain  suitable  periods  of 
pool  inundation,  water  quality,  and  soil 
moisture  for  Butte  County  meadowfoam 
germination  and  reproduction.  The 
majority  of  the  lands  included  within 
this  unit  are  privately  owned.  Portions 
of  the  Chico  County  Airport  are 
included  within  this  unit.  A  protected 
area  has  been  set  up  at  Foothill  Park. 
Urban  development,  agricultural 
conversion,  and  hydrologic  disruptions 
or  modifications  have  greatly  disturbed 
vernal  pool  habitats  and  reduced  Butte 
County  meadowfoam's  distribution 
throu^out  this  unit 


This  unit  for  Butte  County 
meadowfoam  occupies  an  area  directly 
northeast  and  adjacent  to  the  City  of 
Chico.  The  unit  extends  south  from 
Rock  Creek  and  the  Chico  Airport  to 
near  Big  Chico  Creek.  Highway  99  is 
located  west  of  this  unit.  This  unit  is 
within  Unit  7  for  vernal  pool  fairy 
shrimp,  and  Unit  3  for  vernal  pool 
tadpole  shrimp.  Other  sensitive  vernal 
pool  species  found  within  this  unit 
include  California  linderieUa  and 
western  spadefoot  toad. 

Unit  3.  Doe  Mill  Unit,  Butte  County 
(1,696  ha  (4.191  ac)) 

This  unit  is  proposed  as  critical  for 
Butte  County  meadowfoam  because  the 
species  is  found  living  within  vernal 
pools  that -provide  the  necessary  timing 
and  duration  of  inundation  for  Butte 
County  meadowfoam  growth, 
reproduction,  and  dispersal,  including 
vernal  pools  underlain  by  the  Tuscan 
geologic  formation  on  Igo-Redding  soils 
(EPA  1994,  Holland  1998,  Liss  2001, 
CNDDB  2001).  This  unit  is  also 
designated  so  that  special  management 
actions,  including  grazing  or  other  forms 
of  thatch  removal,  will  be  taken  to 
reduce  the  negative  effects  of  invasion 
of  non-natives  on  occurrences  of  Butte 
County  meadowfoam.  Plants  within  this 
unit  are  of  the  southern  race  of  Butte 
County  meadowfoam  (Jokerst  1989,  Dole 
and  Sun  1992)  and  comprise  a 
significant  portion  of  the  species  genetic 
diversity. 

The  Doe  Mill  Preserve  (6  ha  (15  ac)), 
managed  by  the  City  of  Chico,  is  within 
this  unit.  Approximately  8.8  ha  (22  ac) 
are  public  lands  owned  by  the  USFS. 
The  remaining  lands  within  this  unit  are 
privately  owned.  Urban  development, 
agricultural  conversion,  and  hydrologic 
disruptions  or  modifications  have 
greatly  disturbed  vernal  pool  habitats 
and  Butte  County  meadowfoam 
occurrences  throughout  this  unit.  The 
distribution  of  the  species  and  vernal 
pool  habitats  within  the  Chico  area  have 
become  highly  fragmented  and  isolated 
from  each  other. 

The  boundaries  of  this  unit  were 
delineated  to  include  the  interconnected 
pools,  swales,  and  associated  uplands 
mapped  by  Holland  (1998)  that 
contribute  to  the  filling  and  drying  of 
the  vernal  pools  and  swales  where  the 
species  occur,  and  maintain  suitable 
periods  of  pool  inundation,  water 
quality,  and  soil  moisture  for  Butte 
Count  meadowfoam  germination  and 
reproduction.  This  unit  occupies  an  area 
directly  southeast  and  adjacent  to  the 
City  of  Chico.  This  unit  is  within  Unit 
9  for  vernal  pool  &iry  shrimp,  and  Unit 
4  for  vernal  pool  tadpole  shrimp. 
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'  Unit  4,  Oroville  Unit.  Butte  County 
(5.011  ha  (12.382  ac)) 

This  unit  is  proposed  as  critical  for 
Butte  County  meadowfoam  because  it 
contains  vernal  pools  and  swales  on  the 
Tuscan,  Red  Bluff  and  Riverbank 
geologic  formations  where  the  species  is 
found  (EPA  1994,  Holland  1998,  Liss 
2001,  CNDDB  2001).  This  unit  contains 
individuals  from  the  southern  race  of 
Butte  County  meadowfoam  and 
represents  an  important  component  of 
the  species  genetic  diversity.  This  unit 
also  represents  the  southern  extent  of 
Butte  County  meadowfoam's  range.  The 
"Shipee  Site"  has  been  described  as  the 
type  locality  for  the  species  and  is 
located  within  this  unit.  This  unit  is 
also  designated  so  that  special 
management  actions,  such  as  grazing, 
will  be  taken  to  reduce  the  negative 
effecis  of  invasion  of  non-natives  on 
occurrences  of  Butte  County 
meadowfoam.  This  unit  represents  one 
of  only  four  units  for  Butte  County 
meadowfoam  across  its  entire  range.  All 
four  of  these  units  are  essential  for  the 
species  to  endure  through  a  variety  of 
natural  and  environmental  changes,  as 
well  as  random  (stochastic)  events. 

The  lands  included  within  this  unit 
are  privately  owned.  Urban 
development,  highway  expansion  and 
construction,  agricultural  conversion, 
and  hydrologic  disruptions  or 
modifications  have  greatly  impacted 
vernal  pool  habitats  and  restricted  Butte 
County  meadowfoam's  distribution 
throughout  this  imit.  The  distribution  of 
the  species  and  vernal  pool  habitats 
within  the  Chico  area  have  become 
highly  fragmented  and  isolated  from 
each  other. 

The  boundaries  of  this  unit  were 
delineated  to  include  the  interconnected 
pools,  swales,  and  associated  uplands 
mapped  by  Holland  (1998)  that 
contribute  to  the  filling  and  drying  of 
the  vernal  pools  where  the  sjaecies 
occiu,  and  maintain  suitable  periods  of 
pool  inundation,  water  quality,  and  soil 
moisture  for  Butte  County  meadowfoam 
germination  and  reproduction.  This  unit 
occupies  an  area  northwest  of  the  City 
of  Oroville.  The  unit  is  located  south  of 
Dry  Creek  near  State  Route  70  southeast 
to  the  Thermalito  Diversion  Pool.  This 
unit  is  within  Unit  4  for  vernal  pool 
tadpole  shrimp,  and  encompasses  part 
of  Unit  5  for  Greene's  tuctoria. 

Contra  Costa  Goldfields 

In  proposing  critical  habitat  units  for 
Contra  Costa  goldfields,  we  evaluated 
the  life  history  and  ciurent  distribution 
of  the  species,  the  primary  constituent 
elements,  and  the  current  threats  to  the 
species.  This  information  allowed  us  to 


determine  which  areas  are  essential  to 
the  conservation  of  this  species  and  to 
delineate  imits  so  that  threats  to  this 
species  might  be  minimized. 

Of  the  30  occurrences  of  Contra  Costa 
goldfields  that  were  documented 
between  1884  and  1999, 19  are  probably 
extant.  The  uncertainty  is  due  in  part  to 
the  difficulty  of  relocating  sites  based  on 
vague  descriptions.  In  addition,  this 
species  may  reappear  on  a  site  after 
several  years  even  if  it  is  absent  during 
a  given  survey.  Contra  Costa  goldfields 
is  known  from  disjunct  locations  in  the 
coastal  regions  of  California.  By  far  the 
greatest  concentration  of  this  species  is 
in  the  area  east  of  Fairfield  in  Solano 
County.  Additional  occiurences  are 
extant  at  Fort  Ord  in  Monterey  County, 
the  San  Francisco  Bay  National  Wildlife 
Refuge  and  near  Fremont  in  Alameda 
County,  near  Rodeo  in  Contra  Costa 
County,  near  Manchester  in  Mendocino 
County,  and  at  Suscol  Ridge  and 
Milliken  Canyon  in  Napa  County 
(CNDDB  2001). 

Urban  and  residential  development 
are  believed  to  be  responsible  for  the 
loss  of  at  least  four  Contra  Costa 
goldfields  occurrences  east  of  San 
Francisco  Bay.  Although  the  original 
collection  sites  cannot  be  pinpointed 
from  the  descriptions  given  on 
specimen  labels,  the  areas  in  question 
(Antioch,  Concord,  Newark,  San  Jose, 
and  Walnut  Creek)  are  highly 
developed.  One  site  in  Fremont  (near 
Newark)  was  degraded  by  cultivation 
cind  operation  of  a  racetrack,  but  Contra 
Costa  goldfields  reappeared 
approximately  a  decade  after  the  fields 
were  abandoned  (Baye  in  lift.  2000a). 
Urbanization  is  presumed  to  have 
extirpated  one  or  more  occurrences  near 
Santa  Barbara.  One  Napa  Coimty 
occurrence  was  destroyed  by  conversion 
to  a  vineyard.  At  least  ioxu  former 
occurrence  sites  in  Solano  County  have 
been  degraded  by  surface  disturbances, 
including  discing  and  creek 
channelization,  which  removed  some 
habitat,  altered  the  hydrology,  and 
allowed  invasion  of  non-native,  upland 
plants.  Contra  Costa  goldfields  has  not 
grown  at  three  of  these  sites  during  the 
past  10  years  (CNDDB  2002). 

Urbanization  is  the  greatest  threat  to 
Contra  Costa  goldfields.  Except  for 
Travis  Air  Force  Base,  the  entire 
concentration  area  in  Solano  Coimty  is 
in  the  Fairfield  sphere  of  influence  and 
is  subject  to  development  under  the 
city's  general  plan.  Development  also 
threatens  one  of  the  two  remaining 
Alameda  County/San  Francisco  Bay 
occurrences.  Another  serious  threat  is 
conversion  to  vineyards.  The  largest 
Napa  County  occurrence,  at  Suscol 


Ridge  (CNDDB  2001),  is  threatened  by 
vineyard  conversion. 

Invasion  of  non-native  plants, 
particularly  Italian  ryegrass,  threatens  at 
least  eight  occurrences,  several  of  which 
are  also  targeted  for  development 
(CNDDB  2001).  Encroachment  by  non- 
native  plants  often  follows  surface- 
disturbing  activities  such  as  discing, 
grading,  filling,  and  off-road  vehicle  use, 
which  can  alter  hydrology  and 
microhabitat  conditions.  Such  surface 
disturbances  are  apparent  at  nine  sites, 
four  of  which  do  not  yet  have  reported 
problems  with  non-native  species 
(CNDDB  2001).  The  CNDDB  (2001)  cites 
livestock  grazing  as  a  threat  to  seven 
occurrences.  However,  grazing  may  help 
to  control  invasion  of  non-native  plants 
under  certain  conditions.  Contra  Costa 
goldfields  persisted  through  horse 
grazing  on  Travis  Air  Force  Base,  but 
several  small  colonies  disappeared 
when  horses  were  excluded.  Even 
moderately  heavy  grazing  can  be 
compatible  with  Contra  Costa  goldfields 
if  it  is  suspended  during  critical  growth 
periods.  Occurrences  of  Contra  Costa 
goldfields  in  the,  Fort  Ord  area  of 
Monterey  County  exist  at  locations  that 
have  or  potentially  contain  ordinance 
and  explosives  that  are  byproducts  of 
military  training  activities.  Efforts  at  the 
former  military  base  have  been 
underway  to  remove  and  dispose  of 
these  items.  Clearance  of  ordinance  and 
explosives  may  involve  selectively 
removing  vegetation,  digging  to  expose 
buried  objects,  biuning,  and  clearing  of 
the  ground  surface.  Project  personnel 
have  and  will  continue  to  implement 
measures  that  are  designed  to  minimize 
and  mitigate  adverse  effects  to  Contra 
Costa  goldfields  as  ordinance  and 
explosive  removal  activities  proceed, 
but  a  potential  exists  that  some  plants 
and  habitat  may  be  affected  by  the  clean 
up  activities. 

Contra  Costa  Goldfields  Unit  Review 

We  conducted  a  regional  review 
across  the  range  of  Contra  Costa 
goldfields  to  evaluate  and  select  areas 
that  are  essential  to  the  conservation  of 
the  species  and  that  may  require  special 
management.  Important  factors  we 
considered  were  the  presence  of  the 
species  and  the  primary  constituent 
elements  essential  to  the  conservation  of 
the  species.  A  specific  description  of 
each  area  is  outlined  below. 

Unit  1 .  Manchester  Unit,  Mendocino 
County  (1.067  ha  (2.637  ac)) 

This  unit  is  proposed  as  critical 
habitat  for  Contra  Costa  goldfields 
because  it  contains  the  last  known 
occiurence  of  Contra  Costa  goldfields  in 
Mendocino  County  and  is  the  northern 
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and  western  limit  of  the  species  range 
(CNDDB  2002).  Vernal  pools  in  which 
Contra  Costa  goldfields  are  foimd  occur 
on  Crispin  loam  soils,  which  provide 
the  necessary  timing  and  length  of 
inundation  to  meet  the  life  history 
requirements  of  Contra  Costa  goldfields. 
This  is  also  the  only  location  where 
Contra  Costa  goldfields  is  foimd  on  this 
soil  type. 

This  unit  represents  the  only 
occurrence  of  Contra  Costa  goldfields  in 
the  Mendocino  coast  area.  Tliis  unit  is 
over  140  km  (87  mi)  itom  the  closest 
Contra  Costa  goldfields  unit  to  the 
south.  Peripheral  populations  such  as 
this  may  have  genetic  characteristics 
essential  to  the  overall  long-term 
conservation  of  the  species  (i.e.,  they 
may  be  genetically  different  from  more 
central  populations)  (Lesica  and 
AUendorf  1995). 

The  boundaries  of  this  unit  were 
delineated  by  using  SPOT  imagery  and 
elevation  contours  to  include  die  open 
flat  areas  associated  with  the  vernal 
pool  habitat  and  associated  uplands  that 
contribute  to  the  filling  and  drying  of 
the  vernal  pools  where  the  Contra  Costa 
goldfields  occur.  The  imit  includes  area 
sufficient  to  maintain  suitable  periods  of 
pool  inundation,  water  quality,  and  soil 
moisture  for  Contra  Costa  goldfields  to 
germinate,  grow,  and  reproduce. 

This  unit  is  on  private  land  and 
threats  to  this  unit  include  conversion 
to  vineyards,  erosion,  draining,  and 
residential  development.  This  unit  is 
located  in  the  vicinity  of  the  town  of 
Manchester  just  north  of  the  Garcia 
River  and  east  of  the  Pacific  Ocean. 
State  Highway  1  bisects  this  imit  and 
Brushy  Creek  forms  the  northern  and 
northeastern  boimdary  of  the  unit. 

Unit  2,  Berryessa  Unit,  Napa  County 
(411  ha  (1.016  ac))- 

This  area  is  proposed  as  critical 
habitat  for  Contra  Costa  goldfields 
because  the  species  is  found  (CNDDB 
2002)  within  rock  outcrops  pools  on 
soils  derived  frt>m  Rhyolite  lava  flows, 
within  chaparral  ecosystems  (Holland 
1998,  USDA  2001,  CNDDB  2002).  These 
pools  provide  the  necessary  primary 
constituent  elements  essential  for  the 
conservation  of  Contra  Costa  goldfields. 
This  is  the  only  unit  where  Contra  Costa 
goldfields  occurs  on  Northern  Basalt 
Flow  vernal  pools,  and  this  area  is 
important  to  maintain  the  range  of 
habitats  in  which  the  species  is  known 
to  occur. 

The  boimdaries  of  this  unit  were 
delineated  by  using  SPOT  imagery, 
elevation  contours,  and  CNDDB  (2002) 
data  which  identified  Northern  Basalt 
Flow  vernal  pool  habitat  within  the 
unit.  The  unit  includes  the  open  flat 


areas  associated  with  the  vernal  pool 
habitat  and  associated  uplands  that 
contribute  to  the  filling  and  drying  of 
the  vernal  pools  where  the  Contra  Costa 
goldfields  occur.  The  unit  includes  area 
sufficient  to  maintain  suitable  periods  of 
pool  inimdation,  water  quality,  and  soil 
moisture  for  Contra  Costa  goldfields  to 
germinate,  grow,  and  reproduce. 

This  unit  represents  some  of  the  last 
remaining  vernal  pool  habitats  in  the 
north  bay  foothills,  and  is  the  only  unit 
for  Contra  Costa  goldfields  in  this  area. 
This  unit  is  over  25  km  (15  mi)  bom  the 
nearest  Contra  Costa  goldfields  unit. 

This  unit  is  located  south  of  Lake 
Berryessa  and  lies  in  the  Milliken 
Canyon  area  east  of  the  City  of 
Yountville  and  northeast  of  the  City  of 
Napa.  Other  sensitive  vernal  pool 
species  found  within  this  imit  include 
dwarf  dovmingia,  and  few-flowered 
navarretia.  All  the  lands  within  this  unit 
are  privately  owned. 

Unit  3,  Napa  River  Unit,  Napa  and 
Sonoma  Counties  (275  ha  (678  ac)) 

This  unit  is  proposed  as  critical  for 
Contra  Costa  goldfields  because  the 
species  is  found  within  vernal  pool 
habitats  that  support  the  primary 
constituent  elements  essential  to  the 
conservation  of  Contra  Costa  goldfields 
(CNDDB  2002).  This  unit  is  located  on 
private  land,  including  the  Suscol  Ridge 
area,  which  is  threatened  by  vineyard 
conversion.  This  unit  is  located  directly 
east  of  the  Napa  River  adjacent  to  the 
salt  marsh  areas  of  the  lower  Napa 
River.  Other  rare  vernal  pool  species 
found  in  this  unit  include  alkali  milk- 
vetch. 

Urut  4,  Travis  and  Fairfield  Unit,  Solano 
County  (7.885  ha  (19,484  ac)) 

This  unit  is  proposed  as  essential  for 
the  conservation  of  Contra  Costa 
goldfields  because  it  contains  30  percent 
of  the  known  occurrences  of  this  species 
Mrithin  vernal  pools  in  alkaline  and 
saline-alkaline  sites,  as  well  as  those  on 
San  Ysidro  and  Antioch  soil  series 
(Holland  1998,  USDA  2001,  Solano 
County  1999.  CNDDB  2002).  The  unit 
boimdary  was  delineated  to  include 
Contra  Costa  goldfields  occurrences  and 
the  vernal  pool  complexes  in  which 
they  occur.  These  complexes  contribute 
to  the  filling  and  drying  of  Contra  Costa 
goldfields  habitats,  and  maintain 
suitable  periods  of  pool  inundation, 
water  quality,  and  soil  moisture  for 
Contra  Costa  goldfields  germination, 
growth  and  reproduction,  and  dispersal, 
but  not  necessarily  every  year.  The 
eastern  boundary  of  this  unit  was 
identified  by  the  Elmira  watershed 
boundary  to  exclude  vernal  pool 
habitats  in  the  Jepson  Prairie  area  that 


are  outside  the  cuirenUy  known  range  of 
Contra  Costa  goldfields. 

This  unit  is  located  primarily  on- 
private  land,  but  also  includes  DOD 
property  at  Travis  Air  Force  Base  (1,931 
ha  (4,828  ac)),  CDFG  land  (117  ha  (292 
ac)),  and  State  Land  Commission 
Property  (4  ha  (9  ac)).  Conservation 
areas  have  been  established  for  Contra 
Costa  goldfields  at  Travis  Air  Force 
Base,  and  these  occurrences  are  the 
subject  of  on-going  research  projects 
addressing  the  restoration  and 
management  of  this  and  other  vernal 
pool  species  and  their  habitats.  Vernal 
pool  habitats  within  this  unit  are 
threatened  by  urbanization  iroxn  the 
cities  of  Fairfield  and  Suisun  City,  and 
by  large-scale  transportation  projects, 
such  as  Jepson  Parkway.  The  remaining 
vernal  pool  habitats  within  the  City  of 
Fairfield  and  Suisun  City  are  currenUy 
the  subject  of  conservation  planning 
efforts  by  local  agencies. 

This  unit  occurs  in  the  southern 
portion  of  Solano  County,  northeast  of 
the  City  of  Fairfield,  southwest  of  the 
City  of  Vacaville,  and  north  of  the 
Potrero  Hills  and  Nurse  Slough.  This 
unit  overlaps  with  Unit  3  for 
Conservancy  fury  shrimp,  and  is  a 
portion  of  Unit  11  for  vernal  pool 
tadpole  shrimp  and  Unit  16  for  vernal 
pool  fairy  shrimp.  Qther  rare  vernal 
pool  species  which  occur  in  this  unit 
include  alkali  milk- vetch,  legenere.  and 
California  tiger  salamander. 

Unit  5  A  and  B.  Suisun  Marsh  Area 
Unit,  Solano  County  (411  ha  (1.014  ac)) 

This  unit  is  proposed  as  critical 
habitat  for  Contra  Costa  goldfields 
because  it  contains  occurrences  of  the 
species  within  vernal  pools  in  the 
saline-alkaline  transition  zone  between 
vernal  pools  and  tidal  marshes  on 
Rincon  soil  series  (USDA  1994,  CNDDB 
2002).  The  boundaries  of  this  unit 
includes  the  vernal  pool  complexes 
mapped  by  Holland  (1998)  and  the 
grassland  habitats  mapped  by  Solano 
County  (2001)  where  Contra  Costa 
goldfields  occurs  (CNDDB  2001).  These 
habitats  provide  the  necessary  timing 
and  length  of  inundation  for  Contra 
Costa  goldfields  germination, 
maturation,  reproduction,  and  dispersal 
(CNDDB  2001). 

The  primary  threats  to  Contra  Costa 
goldfields  habitats  within  this  unit  are 
alterations  to  hydrology  bom  filling, 
diking,  and  dredging  activities  which 
may  occur  in  the  tidal  marsh.  Most  of 
the  habitats  within  this  unit  are  on 
private  land,  although  portions  of  the 
Hill  Slough  Wildlife  Area  managed  by 
the  CDFG  are  also  included  within  this 
unit.  Subunits  in  the  vicinity  of 
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Fairfield  and  Suisun  City  are  cdso 
threatened  by  urbanization. 

This  unit  consists  of  two  subimits  in 
the  Suisun  Marsh  area  of  southern 
Solano  County.  Subunit  5A  is  the 
westernmost  subunit  and  is  located 
south  and  east  of  the  City  of  Cordelia 
and  the  junction  of  Interstate  Highways 
80  and  680;  this  subunit  is  bisected  by 
the  Southern  Pacific  Railroad  line. 
Subunit  5B  is  located  southwest  of  the 
City  of  Fairfield  and  west  of  the  City  of 
Suisun  City;  this  subunit  is  bisected  by 
the  Southern  Pacific  Railroad  line.  In 
addition  to  vernal  pool  fairy  shrimp  and 
vernal  pool  tadpole  shrimp,  this  unit 
contains  occurrences  of  other  rare 
vernal  pool  species  including  alkali 
milk-vetch  and  dwarf  downingia. 

UnJt  6,  Rodeo  Creek  Unit,  Contra  Costa 
County  (243  ha  (599  ac)) 

This  imit  is  proposed  as  critical 
habitat  for  Contra  Costa  goldfields 
because  it  supports  occurrences  of  the 
species  within  vernal  pool  habitats 
formed  on  Conejo  clay  loam  soils 
(USDA  2001.  CNDDB  2002).  The  unit 
boundary  was  delineated  to  include  the 
features  that  contribute  to  the  filling  and 
drying  of  the  vernal  pools  where  Contra 
Costa  goldfields  occurs,  and  that 
maintain  suitable  periods  of  pool 
inundation,  water  quality,  and  soil 
moistiue  for  Contra  Costa  goldfields' 
germination,  growth  and  reproduction, 
and  dispersal,  but  not  necessarily  every 
year.  It  is  the  only  area  where  the 
species  occurs  in  the  vicinity  of  the 
Sacramento-San  Joaquin  delta.  This  unit 
is  over  25  km  (16  mi)  from  the  closest 
unit  to  the  north,  and  almost  50  km  (32 
mi)  from  the  closest  unit  to  the  south. 

This  unit  is  situated  along  Rodeo 
Creek  and  adjacent  to  State  Highway  4. 
The  unit  lies  southeast  of  the  City  of 
Rodeo  and  northeast  of  the  City  of 
Hercules.  The  unit  contains  a  3.94  ha 
(9.74  ac)  conservation  easement  area 
established  in  1999  to  protect  three 
known  locations  of  Contra  Costa 
goldfields  along  Rodeo  Creek  fi-om 
highway  construction  activities  along 
State  Route  4.  Other  rare  species  which 
occiu'  in  this  unit  Include  the  federally 
threatened  California  red-legged  frog 
and  another  sensitive  species,  the 
western  pond  turtle  (Clemmys 
marmorata).  All  the  lands  within  this 
unit  are  privately  owned. 

Unit  7,  Byron  Hot  Springs  Unit,  Contra 
Costa  County  (1,379  ha  (3,406  ac)) 

This  unit  is  proposed  as  critical 
habitat  for  Contra  Costa  goldfields 
because  it  contains  the  only  remaining 
extant  occurrence  of  Contra  Costa 
goldfields  in  southeastern  Contra  Costa 
County  (CNDDB  2001).  This  occuiyence 


within  vernal  pools  formed  on  Linne 
clay  loam  soils,  and  has  been 
characterized  as  alkaline  meadow 
(USDA  2001,  CNDDB  2002).  This 
habitat  provides  the  timing  and 
frequency  of  inimdation  essential  to  the 
germination,  growrth,  and  reproduction 
of  Contra  Costa  goldfields,  and  this  area 
includes  a  unique  habitat  \y^e  for  this 
species.  The  unit  boundary  includes 
vernal  pool  complexes  mapped  by 
Holland  (1998)  where  Contra  Costa 
goldfields  is  known  to  occur  (CNDDB 
2002).  This  unit  is  over  35  km  (22  mi) 
from  the  closest  unit  to  the  north,  and 
almost  50  km  (32  mi)  horn  the  closest 
unit  to  the  south. 

This  unit  is  in  the  vicinity  of  Byron 
Hot  Springs  and  Byron  Airport  and  lies 
directly  west  of  Clifton  Court  Forebay. 
This  unit  mostly  includes  habitat  in 
low-lying  areas  east  of  Altamont  Hills, 
but  also  includes  habitat  within  a  small 
portion  of  Altamont  Hills.  A  small 
portion  of  this  unit  overlaps  with  Unit 
19B  for  vernal  pool  fairy  shrimp. 
Approximately  232  ha  (581  ac)  within 
this  unit  are  owned  by  the  CDFG  and  55 
ha  (137  ac)  are  owned  by  the  State  Land 
Conmiission  the  rest  is  privately  owned. 

Unit  6,  Southeastern  San  Francisco  Bay 
Unit,  Alameda  and  Santa  Clara 
Counties  (458  ha  (1,132  ac)) 

This  unit  is  proposed  as  critical  for 
Contra  Costa  goldfields  because  it 
contains  occurrences  of  this  species 
within  vernal  pools,  swales,  moist  flats, 
and  other  ephemeral  wetlands  in  saline 
alkaline  transition  zones  with  tidal 
marsh  habitats  that  sustain  Contra  Costa 
goldfields  germination,  growth  and 
reproduction  (CNDDB  2002.  Holland 
1998).  The  unit  boundary  was  identified 
based  on  the  distribution  of  Contra 
Costa  goldfields  and  the  presence  of 
these  primary  constituent  elements, 
including  vernal  pools  mapped  by 
Holland  (1998)  and  vernal  pool  areas 
delineated  by  Wetland  Kesearch 
Associates  (1999).  The  southern  and 
western  boundaries  were  delineated  to 
exclude  estuarine  habitats  and  urban 
areas  visible  on  SPOT  imagery. 

This  imit  contains  a  180  na  (450  ac) 
preserve  established  specifically  to 
contribute  to  the  recovery  of  Contra 
Costa  goldfields  (Service  2000b, 
Wetland  Research  Associates  1999)  and 
443  ha  (1,108  ac)  of  this  unit  is  owned 
by  the  Service.  This  imit  is  over  50  km 
(31  mi)  from  the  nearest  units  to  the 
north,  and  almost  100  km  (62  mi)  from 
the  nearest  Contra  Costa  goldfields  unit 
to  the  south. 

This  unit  occurs  in  southeastern  San 
Francisco  Bay  and  also  represents  Unit 
14  for  vernal  pool  tadpole  shrimp.  The 
unit  lies  between  the  northernmost  and 


southernmost  subunits  and  is  situated 
south  of  the  cities  of  Fremont  and 
Newark  and  north  of  Mud  Slough. 
Portions  of  this  unit  is  found  within  the 
boundaries  of  San  Francisco  Bay 
National  Wildlife  Refuge  and  the  rest  is 
privately  owned. 

Unit  9,  Fort  Ord  Unit,  Monterey  County 
(3.372  ha  (8,331  ac)) 

The  Fort  Ord  unit  includes  seasonally 
flooded  pool  habitats  and  mima  mound 
grassland  areas  that  are  within  the 
boundary  of  an  area  that  was  previously 
managed  as  the  Fort  Ord  Army  Base. 
These  lands  are  now  or  will  be  managed 
by  a  niunber  of  Federal  and  local 
governments  foUovdng  a  transfer  from 
the  DOD.  Approximately  2,894  ha 
(7,234  ac)  of  this  unit  are  currently 
owned  by  the  DOD.  437  ha  (1,093  ac)  by 
BLM,  and  2  ha  (4  ac)  by  Monterey 
County.  The  critical  habitat  unit 
includes  a  number  of  seasonally-flooded 
wetland  habitats  and  at  least  four 
k)cations  that  possess  Contra  Costa 
goldfields.  Monitoring  activities  at  two 
of  the  four  locations  suggest  that  listed 
plant  numbers  vary  on  an  annual  basis, 
and  that  differences  in  species 
abundance  may  be  attributable  to 
differences  in  annual  rainfall  totals  and 
water  diiration  in  ponded  areas 
(Harding  Lawson  Associates  2001).  The 
total  combined  population  estimates  for 
the  two  areas  where  monitoring 
occurred  in  1998. 1999,  and  2000  were 
500-1500,  56,000,  and  162,500 
individuals,  respectively.  The  areas  on 
the  former  military  base  that  contain 
Contra  Costa  goldfields  are  being 
transferred  to  the  BLM  as  a  habitat 
reserve  Natiiral  Resource  Management 
Area.  Contra  Costa  goldfields  in 
Monterey  County  are  located  60  miles 
south  of  other  locations  where  the 
species  has  been  documented.  This  imit 
is  essential  to  the  conservation  of  Contra 
Costa  Goldfields  because  it  contains  the 
southern-most  extant  occurrence  of  the 
species. 

Hoover's  Spurge  Criteria 

In  proposing  critical  habitat  units  for 
Hoover's  Spurge  we  evaluated  the  life     ^ 
history  and  current  distribution  of  the 
species,  the  primary  constituent 
elements,  and  the  current  threats  to  the 
species.  This  information  allowed  us  to 
determine  which  areas  are  likely  to 
contribute  to  the  conservation  of  these 
species. 

The  CNDDB  (2001)  includes  30 
occurrences  of  Hoover's  spurge,  six  of 
which  were  discovered  in  1992  (three 
each  in  Glenn  and  Tulare  counties).  Of 
the  30  occurrences,  one  each  in  Tehama 
and  Tulare  counties  are  classified  as 
extirpated;  two  others,  in  Butte  and 
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Tehama  counties,  are  "possibly 
extirpated"  because  this  species  was  not 
observed  for  2  consecutive  years  (Stone 
etal.  1988,  CNDDB  2001).  Of  the  26 
occurrences  presumed  to  be  extant,  only 
12  have  been  observed  within  the  past 
decade  (CNDDB  2001). 

The  main  area  of  concentration  for 
Hoover's  spurge  is  within  the  Vina 
Plains  area  of  Tehama  and  Butte 
counties,  which  contains  over  half  of 
the  26  presumed  extant  occurrences  for 
Hoover's  spurge  (CNDDB  2001).  One 
other  site  in  the  same  region  is  near 
Chico  in  Butte  County.  Other  extant 
occurrences  of  the  species  are  found  in 
the  Visalia-Yettem  area  of  Tulare 
County,  the  Hickman-La  Grange  area  of 
Stanislaus  County,  the  Sacramento 
National  Wildlife  Refuge  in  Glenn 
County,  and  on  the  Bert  Crane  Ranch  in 
Merced  County  (CNDDB  2001). 

One  population  of  Hoover's  spurge  in 
Tulare  County  and  another  in  Tehama 
County  were  destroyed  when  the  areas 
were  converted  for  agricultural  use 
(CNDDB  2002).  Agricultural  conversion 
continues  to  threaten  Hoover's  spurge, 
particularly  in  Stanislaus  County  (Stone 
et  al.  1988).  However,  more  subtle 
factors  such  as  changes  in  hydrology, 
invasion  by  aggressive  plants,  and 
inappropriate  livestock  grazing  regimes 
constitute  a  greater  threat  to  survival  of 
the  species  at  this  time.  Five  of  the 
remaining  occurrences  of  Hoover's 
spurge  are  subject  to  obvious  hydrologic 
threats;  four  of  the  five  are  in  the  San 
Joaquin  Valley  and  the  fifth  is  in  the 
Vina  Plains.  Hydrology  has  been  altered 
by  (1)  construction  of  levees  and  other 
water  barriers  and  (2)  by  runoff  from 
adjacent  agricultural  operations,  roads, 
and  culverts.  Due  to  these  changes, 
some  pools  receive  insufficient  water 
and  others  remain  flooded  for  too  long 
to  allow  growth  of  Hoover's  spurge. 
Although  no  occurrences  have  been 
completely  extirpated  due  to  hydrologic 
changes,  the  species  has  been 
eliminated  from  one  or  more  individual 
pools  at  several  sites  and  a  number  of 
the  remaining  populations  appear  to  be 
declining  (Stone  et  al.  1988,  Stebbins  et 
al.  1995.  CNDDB  2002). 

Competition  from  invasive  native  or 
non-native  plant  species  threatens  nine 
of  the  extant  occurrences,  including 
eight  in  the  Vina  Plains  and  one  on  the 
Sacramento  National  Wildlife  Refuge  in 
Glenn  County.  Native  competitors  of 
Hoover's  spurge  include  coyote-thistle, 
alkali  mallow  (Malvella  leprosa,  a 
noxious  weed  according  to  Hill  1993), 
lippia  [Phyla  nodiflora),  hard-stemmed 
tule  (Scirpus  acutus  var.  occidentalis), 
alkali  bulrush  [Scirpus  maritimus),  and 
cocklebur.  Non-native  competitors 
include  bindweed  (a  noxious  weed 


according  to  Dempster  1993)  and 
swamp  grass  [Crypsis  schoenoides) 
(Silveira  in  litt.  2000,  CNDDB  2001).  On 
the  Vina  Plains  Preserve,  the  pools  with 
Hoover's  spurge  also  had  the  highest 
frequency  of  bindweed,  at  least  in  1995 
(Alexander  and  Schlising  1997). 
Increasing  dominance  by  these 
competitors  may  be  associated  with 
changes  in  hydrology  and  livestock 
grazing  practices  (Stone  et  al.  1988, 
Alexander  and  Schlising  1997,  CNDDB 
2002). 

The  issue  of  livestock  grazing  effects 
on  Hoover's  spurge  is  complex.  In 
general,  moderate  levels  of  grazing 
appear  to  be  compatible  widi  Hoover's 
spurge  and  presumably  benefit  the 
species  by  reducing  competition  from 
other  plants  (Stone  et  al.  1988). 
Livestock  do  not  eat  Hoover's  spurge 
because  it  grows  so  close  to  the  ground 
and  possibly  because  the  milky  sap  is 
toxic  (Wheeler  1941,  Stone  et  al.  1988). 
During  1986  and  1987,  Stone  et  al. 
(1988)  deemed  the  intensity  of  cattle 
grazing  at  most  Hoover's  spurge  sites  to 
be  appropriate.  In  fact,  several  species 
experts  (Stone  et  al.  1988,  Silveira  in 
litt.  2000)  have  cautioned  that  decreases 
in  grazing  intensity  could  be 
detrimental  to  Hoover's  spurge.  On  the 
other  hand,  cattle  trampling  has 
seriously  reduced  Hoover's  spurge 
populations  at  one  site  each  in  Butte 
and  Stanislaus  counties  (Stone  et  al. 
1988),  and  increased  summer  stocking 
rates  at  other  sites  could  similarly 
damage  those  populations. 

Populations  v\ath  small  numbers  of 
plants  may  be  more  vulnerable  to 
extirpation  from  random  events  (Shaffer 
1981,  Menges  1991).  This  may  be  the 
case  for  at  least  four  of  the  known 
occurrences,  which  total  fewer  than  100 
individuals  even  in  favorable  years 
(CNDDB  2002). 

Hoover's  Spurge  Unit  Review 

We  conducted  a  review  across  the 
range  of  Hoover's  spurge  to  evaluate  and 
select  areas  that  are  essential  to  the 
conservation  of  the  species  and  that  may 
require  special  management.  Important 
factors  we  considered  were  the 
documented  presence  of  the  species  and 
the  presence  of  the  primary  constituent 
elements  essential  to  the  conservation  of 
the  species.  A  specific  description  of 
each  area  is  outlined  below. 

Unit  1.  Vina  Plains  Unit,  Tehama  and 
Butte  Counties  (11.673  ha  (28.845  ac)) 

This  unit  is  proposed  as  critical  for 
Hoover's  spurge  because  it  supports 
numerous  occurrences  of  the  species 
within  vernal  pools  on  acidic  soils  over 
iron-silica  cemented  hardpan,  including 
Anita  and  Tuscan  soils  (USDA  2001, 


Holland  1998,  CNDDB  2002).  The  Vina 
Plains  Unit  contains  over  50  percent  of 
the  known  occurrences  of  Hoover's 
spurge,  including  several  large,  stable 
occurrences  (CNDDB  2002).  This  area 
represents  the  northern  extent  of  the 
species  range. 

The  boundaries  of  this  unit  were 
delineated  to  include  the  interconnected 
pools,  swales,  and  associated  uplands 
mapped  by  Holland  (1998)  that 
contribute  to  the  filling  and  drying  of 
the  vernal  pools  where  the  species 
occur,  and  maintain  suitable  periods  of 
pool  inundation,  water  quality,  and  soil 
moisture  for  Hoover's  spurge 
germination  and  reproduction. 

The  majority  of  tne  lands  included 
within  this  unit  are  privately  owned. 
This  unit  contains  TNC's  1862  ha  (4.600 
ac)  Vina  Plains  preserve.  The  preserve 
contains  over  300  species  of  plants  and 
diverse  communities  of  aquatic 
invertebrates.  Since  the  1960s,  the  Vina 
Plains  area  has  been  the  focus  of  a 
number  of  research  projects,  including 
long-term  adaptive  management  and 
monitoring  efforts  evaluating  of  the 
effects  of  grazing  and  fire  on  vernal  pool 
plants  (Griggs  2000).  Much  of  the  basic 
life  history  information  known  about 
Hoover's  spurge  was  collected  at  Vina 
Plains  (e.g.,  Stone  et  al.  1988,  Alexander 
and  Schlising  1997).  The  results  of  this 
research  have  provided  crucial 
information  to  guide  management  and 
monitoring  of  vernal  pool  ecosystems 
and  to  identify  factors  which  influence 
population  dynamics  of  a  number  of 
endangered  species. 

The  Vina  Plains  is  open  to  the  public 
and  provides  excellent  outreach  and 
educational  opportunities.  In  addition 
to  TNC.  the  importance  of  vernal  pool 
habitats  in  this  area  has  been  recognized 
by  the  CDFG,  the  Service,  the  EPA,  the 
CNPS,  the  NRCS's  WRP,  and  by 
researchers  at  the  CSU  at  Chico,  who 
have  all  supported  research  and 
conservation  efforts  for  Hoover's  spurge 
and  other  vernal  pool  species  within 
this  unit.  Urban  development  north  of 
Chico  and  the  conversion  of  grazed 
lands  to  more  intensive  agricultural  uses 
threaten  vernal  pool  habitat  within  this 
unit. 

This  unit  for  Hoover's  spurge 
occupies  the  area  south  of  Toomes 
Creek  and  north  of  Pine  Creek  to  near 
Cana  Highway.  State  Route  99  bisects 
this  unit  and  the  western  boundary 
generally  parallels  the  Southern  Pacific 
Railway  line.  This  unit  overlaps  Unit  7 
for  vernal  pool  fairy  shrimp.  Unit  3  for 
vernal  pool  tadpole  shrimp.  Unit  1  for 
Conservancy  fairy  shrimp.  Unit  2  for 
Greene's  tuctoria.  Unit  1  for  Hoover's 
spurge,  and  Unit  4  for  slender  Orcutt 
grass.  Additional  sensitive  vernal  pool 
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species  occurring  in  this  unit  include 
California  linderiella  and  Bogg's  Lake 
hedge-hyssop.  Property  ownership  and 
protection  within  this  unit  includes 
CDFG  (0.4  ha  (1  ac)).  CDFG 
administration  (0.4  ha  (1  ac)),  TNC 
(2,295  ha  (5,738  ac)),  TNC  easements 
(4,661  ha  (11,653)),  and  WRP  easements 
and  agreements  (57  ha,  142  ac)). 

Unit  2,  Butte  Unit.  Butte  County  (979  ha 
(2.418  ac)) 

This  unit  is  proposed  as  critical 
habitat  for  Hoover's  spurge  because  it 
supports  the  species  within  vernal  pools 
on  acidic  Tuscan  soils  over  iron-silica 
cemented  hardpan  (CNDDB  2002,  Liss 
2001,  USDA  2001.  Holland  1998,  EPA 
1994)  and  the  vernal  pool  habitat 
remains  inundated  for  sufficient  periods 
of  time  to  allow  Hoover's  spurge  to 
complete  its  life-cycle.  This  unit 
represents  one  of  only  three  areas  where 
Hoover's  spiu^e  is  known  to  occur  in 
the  Sacramento  Valley,  and  is  over  225 
km  (140  mi)  from  the  nearest  occupied 
areas  to  the  south. 

The  boimdaries  of  this  imit  were 
delineated  to  include  the  interconnected 
pools,  swales,  and  associated  uplands 
mapped  by  Holland  (1998)  that 
contribute  to  the  filling  and  drying  of 
the  vernal  pools  where  the  species 
occur,  and  maintain  suitable  periods  of 
pool  inundation,  water  quality,  and  soil 
moisture  for  Hoover's  spurge 
germination  and  reproduction.  Hoover's 
spurge  is  known  from  only  seven 
general  locations  across  its  entire  range, 
and  each  of  these  locations  is  essential 
to  the  conservation  of  this  species. 

This  unit  for  Hoover's  spurge 
occupies  the  cirea  north  of  the 
intersection  of  State  Route  99  and  Route 
149  in  Butte  County.  The  eastern 
boundary  extends  up  the  watershed  of 
Clear  Creek  and  the  western  boundary 
extends  south  paralleling  State  Route  99 
to  Little  Dry  Creek.  This  unit  is  within 
Unit  9  for  vernal  pool  fairy  shrimp  and 
Unit  4  for  vernal  pool  tadpole  shrimp, 
and  coincides  with  Unit  3  for  Greene's 
tuctoria  and  Units  2  and  3  for  hairy 
Orcutt  grass.  All  the  land  within  this 
unit  is  privately  owned. 

Unit  3,  Sacramento  National  Wildlife 
Refuge  Unit,  Glenn  and  Colusa  Counties 
(5.718  ha  (14.129  ac)) 

This  unit  is  proposed  as  critical 
habitat  for  Hoover's  spurge  because  it 
contains  multiple  occurrences  of  the 
species  within  alkaline  vernal  pools  on 
Willows  and  Riz  soil  types  (Holland 
1998,  Silveira  2000,  CNDDB  2002).  The 
vernal  pool  habitat  remains  inundated 
for  sufficient  periods  of  time  to  allow 
Hoover's  spurge  to  complete  its  life 
cycle.  This  habitat  contributes  to  the 


diversity  of  environmental  conditions  in 
which  Hoover's  spurge  is  known  to 
occur.  This  area  represents  one  of  only 
three  general  locations  where  Hoover's 
spiuge  is  foimd  in  the  Sacramento 
Valley,  and  is  one  of  only  seven  areas 
across  its  entire  range  where  Hoover's 
spurge  is  known  to  occur.  This  unit  is 
over  40  km  (25  mi)  £rom  the  nearest  imit 
to  the  northeast,  and  over  225  km  (140 
mi)  fi-om  the  nearest  unit  to  the  south. 
Hoover's  spiu^e  occurrences  at  the 
Sacramento  National  Wildlife  Refuge 
have  been  monitored  annually  since 
1992  (Silveira  in  litt.  2000). 

The  boundaries  of  this  unit  were 
delineated  to  include  the  interconnected 
pools,  swales,  and  associated  uplands 
mapped  by  Holland  (1998)  that 
contribute  to  the  filling  and  drying  of 
the  vernal  pools  where  the  species 
occiu",  and  maintain  suitable  periods  of 
pool  inundation,  water  quality,  and  soil 
moisture  for  Hoover's  spurge 
germination  and  reproduction  to  take 
place. 

This  unit  for  Hoover's  spiuge 
occupies  the  vernal  pool  habitat  and 
surrounding  area  east  of  Interstate  5  to 
the  Colusa  Trough  from  Riz  Road  on  the 
north  and  Delevan  Road  on  the  south. 
The  area  encompasses  a  portion  of  the 
Sacramento  National  Wildlife  Refuge 
(5,126  ha  (12,816  ac)).  The  remaining 
portions  of  the  unit  are  privately  owned. 
This  imit  is  also  part  of  vernal  pool  fairy 
shrimp  Unit  10,  and  vernal  pool  tadpole 
shrimp  Unit  5,  and  coincides  with  Unit 
2  for  Conservancy  fairy  shrimp,  Unit  1 
for  Greene's  tuctoria,  and  Unit  3  for 
hairy  Orcutt  grass.  Other  vernal  pool 
and  associated  upland  species  foimd  in 
the  unit  include  pappose  spikeweed, 
Fremont's  goldfields,  alkali  goldfields, 
Scribe's  popcorn  flower,  Hoover's 
downingia,  folded  downingia,  Heckard's 
peppergrass,  heartscale.  brittlescale,  San 
Joaquin  spearscale,  Ferris'  milk-vetch, 
spike-primrose,  sessile  mousetail,  and 
palmate-bracted  bird's  beak. 

Unit  4,  Waterford  Unit,  Stanislaus  and 
Tuolumne  Counties  (16,839  ha  (41,609 
ac)) 

This  unit  is  proposed  as  critical 
habitat  for  Hoover's  spurge  because  it 
supports  the  species  within  vernal  pools 
on  Whitney  sandy  loam  soils  that 
maintain  the  necessary  timing  and 
duration  of  inundation  for  Hoover's 
spurge  germination,  growth,  and 
reproduction  (USDA  2001,  CNDDB 
2002).  This  unit  contains  soils  that  are 
typically  older  than  those  of  the  alluvial 
terraces  in  the  Sacramento  area  which 
are  estimated  to  be  early  Pleistocene. 

The  Waterford  Unit  contains  very 
high  quality,  hydrologically  intact 
vernal  pool  complexes  important  for  the 


conservation  of  Hoover's  spiuge. 
Hoover's  spurge  is  sparsely  distributed 
in  the  southern  Sierra  Nevada  foothills, 
and  these  occurrences  are  highly 
disjunct  fi-om  the  occurrences  of 
Hoover's  spurge  in  the  northern  portion 
of  the  species  range.  This  unit  is  over 
225  km  (140  mi)  from  the  nearest  units 
to  the  north.  The  largest  threat  to 
Hoover's  spurge  in  this  unit  is 
agricultiual  conversion  (Stone  et  al. 
1988).  Cattle  trampling  has  also 
impacted  an  occurrence  of  Hoover's 
spurge  in  the  southeastern  region  of  the 
unit  (CDNNB  2001).  There  are 
numerous  deep  pools  in  this  area  that 
provide  suitable  habitat  for  Hoover's 
spurge  because  the  duration  of 
inundation  is  generally  longer  than  in 
shallow  pools.  These  pools  contain 
habitat  components  that  are  essential  for 
the  primary  biological  needs  of 
germination,  growth,  reproduction,  and 
dispersal  of  the  species.  - 

'The  unit  boundary  was  drawn  to 
include  species  occurrences  and  the 
vernal  pool  complexes  in  which  they 
occur  as  mapped  by  Holland  (1998)  and 
as  visible  on  SPOT  imagery,  as  well  as 
elevation  contours  in  the  eastern  foothill 
region  and  sub-watershed  boundaries. 
The  Waterford  Unit  is  bordered  by  the 
Tuolumne  River  to  the  south.  The 
Modesto  Reservoir  is  adjacent  to  the 
southwest  boundary  of  the  unit. 
Wamerville  Road  cuts  through  the 
northern  portion  of  the  unit.  The  City  of 
La  Grange  is  located  southeast  of  the 
unit.  The  eastern  boundary  extends  into 
the  low  elevation  foothills  of  the  Sierra 
Nevada.  Vernal  pools  in  the  Waterford 
Unit  are  located  mainly  in  eastern 
Stanislaus  County,  but  overlap  into 
western  Tuolumne  County.  This  unit 
coincides  with  Colusa  grass  Unit  4,  San 
Joaquin  Valley  Orcutt  grass  Unit  1 ,  and 
hairy  Orcutt  grass  Unit  4.  It  overlaps 
succulent  owl's-clover  Unit  2  and 
Greene's  tuctoria  Unit  6.  Other  sensitive 
vernal  pool  species  found  within  this 
unit  include  California  tiger  salamander, 
western  spadefoot  toad,  dwarf 
downingia,  and  California  linderiella. 
CDFG  administers  approximately  0.8  ha 
(2  ac)  of  this  unit.  The  remaining  land 
within  this  unit  is  privately  owned. 

Unit  5,  Turlock  Unit,  Stanislaus  and 
Merced  Counties  (19,850  ha  (49,049  ac)} 

This  unit  is  proposed  as  critical 
habitat  for  Hoover's  spurge  because  it 
contains  occurrences  of  the  species 
within  large  vernal  pools  on  Meikle 
soils,  including  two  of  the  seven  known 
occurrences  of  Hoover's  spurge  on  the 
eastern  margin  of  the  Sem  Joaquin  Valley 
(Holland  1998,  CNDDB  2002).  One 
occurrence  is  within  the'  well-known 
Hickman  pools  in  Stanislaus  County. 
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Not  only  does  the  Hickman  pool 
complex  contain  one  of  the  largest 
vernal  lakes  in  California  at  more  than 
121  ha  (300  ac),  but  it  also  exhibits 
tremendous  biodiversity  (Medeiros 
2002). 

The  Turlock  Unit  contains  large  intact 
and  contiguous  vernal  pool  grassland 
areas  that  help  maintain  connectivity 
between  hairy  Orcutt  grass  habitat  to  the 
north  and  south.  There  are  numerous 
vernal  pools,  swales,  and  other 
ephemeral  wetlands  and  depressions  of 
appropriate  sizes  and  depths  in  this  unit 
to  sustain  Hoover's  spurge  germination, 
growth  and  reproduction.  Hoover's 
spurge  populations  in  Stanislaus  County 
typically  flower  from  mid-June  into 
October,  whereas  those  in  Merced  and 
Tulare  counties  typically  flower  frtjm 
late  May  through  July  (Alexander  and 
Schlising  1997).  llie  Hoover's  spurge 
habitat  in  this  unit  is  important  to 
conserve  phenotypic  variation  within 
the  species  and  to  maintain  the 
geographic  distribution  of  Hoover's 
spurge  throughout  its  range. 

The  largest  threat  to  this  species  in 
this  unit  is  agricultural  conversion 
(Stone  et  al.  1988).  The  watershed 
containing  the  vernal  pools  has  been 
breached  by  hundreds  of  acres  of 
orchards  that  have  been  planted 
upstream.  East  of  the  Hickman  vernal 
pools,  there  is  a  large,  hydrologically 
intact  vernal  pool  complex  that  likely 
contains  other  occurrences  of  Hoover's 
spurge. 

The  unit  boundary  was  drawn  to 
include  species  occurrences  and  the 
vernal  pool  complexes  in  which  they 
occur  as  mapped  by  Holland  (1998)  and 
as  visible  on  SPOT  imagery.  The 
Turlock  Unit  is  bordered  by  the 
Tuolumne  River  to  the  north  and  the 
Merced  River  to  the  south.  The  unit  lies 
between  the  towns  of  La  Grange  and 
Snelling.  County  Road  J9  runs  west  of 
the  unit  and  the  eastern  edge  is  located 
in  the  low  elevation  foothills  of  the 
Sierra  Nevada.  Vernal  pools  in  the 
Turlock  Unit  are  located  in  Stanislaus 
and  Merced  counties.  This  unit 
coincides  with  Colusa  grass  Unit  6, 
hairy  Orcutt  grass  Unit  5,  succulent 
owl's-clover  Unit  3A,  and  vernal  pool 
fairy  shrimp  Unit  21.  Other  sensitive 
vernal  pool  species  found  within  this 
unit  include  California  tiger  salamander, 
Hartweg's  golden  simburst,  and  dwarf 
downingia.  California  State  Parks  owns 
approximately  24  ha  (60  ac)  within  this 
unit.  The  remaining  land  within  this 
unit  is  privately  owned. 


Unit  6,  Grasslands  Unit,  Madem, 
Merced  and  Stanislaus  Counties  (14,310 
ha  (35,359  ac)) 

.   This  unit  is  proposed  as  critical 
habitat  for  Hoover's  spurge  because  it 
support  occurrences  of  the  species 
within  saline-alkaline  vernal  pools  on 
Lewis  soils  (USDA  2001,  CNDDB  2002). 
The  unit  boundary  was  designated  to    - 
include  occurrences  of  Hoover's  spurge 
and  the  vernal  pool  complex  in  which 
they  occur  (HoUand  1998).  The  vernal 
pools,  swales,  and  associated  uplands 
within  this  unit  contribute  to  the  filling 
and  drying  of  Hoover's  spuige  habitat, 
and  maintain  suitable  periods  of  pool 
inundation,  water  quafity,  and  soil 
moisture  for  Hoover's  spurge 
germination,  growth  and  reproduction, 
and  dispersal. 

The  Grasslands  Unit  includes 
portions  of  the  Kesterson,  San  Luis,  and 
Merced  National  Wildlife  Refuges  (3,232 
ha  (7,985  ac).  The  remaining  land 
within  this  unit  is  privately  owned.  This 
unit  contains  a  diversity  of  vernal  pool 
types,  including  vernal  pools  occurring 
on  Delhi-Oello-Himar,  Solano-Caypay- 
Willows,  Rossi-Waukena,  and  Lewis- 
Landlow  soils  (USDA  1994).  This  unit 
contains  the  majority  of  the  remaining 
vernal  pool  habitats  in  the  San  Joaquin 
Valley  (Holland  1998).  Threats  to 
remaining  vernal  pool  habitats  within 
this  unit  include  agricultural 
conversion. 

The  unit  lies  north  of  the  City  of  Los 
Banos,  southwest  of  the  Qty  of  Merced, 
and  is  bisected  by  the  San  Joaquin 
River.  This  unit  represents  Unit  23  for 
vernal  pool  fairy  shrimp,  Unit  7  for 
Conservancy  friiry  shrimp,  and  Unit  16 
for  vernal  pool  tadpole  shrimp.  The 
western  half  of  this  unit  represents  Unit 
8  for  Colusa  grass.  In  addition  to  the 
species  mentioned  above,  vernal  pool 
smallscale,  alkali  milk-vetch,  western 
spadefoot  toad,  and  California 
linderiella  are  present  in  this  unit  as 
well. 

Unit  7  A.  B,  C,  and  D,  Tulare  Unit, 
Tulare  County  (12,375  ha  (30,578  ac)) 

This  unit  is  proposed  as  critical 
habitat  for  Hoover's  spurge  because  it 
supports  almost  20  percent  of  the 
known  occurrences  of  the  species, 
including  occurrences  found  within 
vernal  pools  on  Lewis  soils  (USDA 
2001.  CNDDB  2002).  This  unit 
comprises  the  southern  extent  of  the 
range  of  Hoover's  spurge.  Occiurences 
within  this  unit  are  more  than  110  km 
(68  mi)  distant  from  the  nearest 
Hoover's  spurge  unit  to  the  north. 
Peripheral  populations  may  have 
genetic  characteristics  essential  to 
overall  long-term  conservation  of  the 


species  (i.e.,  they  may  be  genetically 
different  than  more  central  populations) 
(Lesica  and  Allendorf  1995).  Hoover's 
spurge  populations  in  Tulare  County 
typically  flower  from  late  May  through 
July,  whereas  those  in  Stanislaus  and 
Sacramento  County  typically  flower 
fat)m  mid-June  into  October  (Alexander 
and  Schlising  1997).  This  phenotypic 
variation  also  suggests  there  may  be 
regional  differences  between  these  and 
other  occurrences  in  other  portions  of 
the  species  range. 

This  unit  includes  several  protected  ^ 
areas,  including  the  Sequoia  Fields 
Ecological  Reserve  and  the  Stone  Corral 
Ecological  Reserve  in  Tulare  County 
managed  by  CDFG  (355  ha  (877  ac))  as 
well  as  13  ha  (33  ac)  of  BLM  land.  Other 
areas  within  this  unit  are  privately 
owned,  and  are  threatened  by 
conversion  to  irrigated  agriculture  of 
range.  This  unit  contains  scattered 
vernal  pool  complexes  in  northwestern 
Tulare  County.  'This  unit  contains 
deeper  pools  that  maintain  suitable 
periods  of  pool  inundation,  water 
quality,  and  soil  moisture  for  vernal 
pool  plant  germination,  gro%vth  and 
reproduction,  and  dispersal. 

The  unit  boundary  was  drawn  to 
include  species  occurrences  and  the 
vernal  pool  complexes  in  which  they 
occur  as  mapped  by  Holland  (1998)  and 
as  visible  on  SPOT  imagery,  as  well  as 
elevation  contours  in  the  eastern  foothill 
region  and  sub-watershed  boundaries. 
There  are  four  subunits  within  the 
Tulare  Unit.  The  westernmost  subunit  is 
located  east  of  Jl9.  Road  63  cuts  through 
its  eastern  edge.  St.  Johns  River  is  south 
of  the  subunit  and  the  Southern  Pacific 
Railroad  runs  northeast  of  the  unit.  The 
other  three  subunits  are  located  east  of 
Road  63.  The  smallest  subunit  lies 
direcUy  east  of  the  westernmost  subunit. 
Road  201  passes  through  both  of  the 
easternmost  subunits.  The  subunit  that 
lies  next  to  the  easternmost  subunit 
contains  vernal  pool  habitat  north  of 
Stokes  Mountain.  In  the  south  it  is 
bordered  by  Cottonwood  Creek.  The 
easternmost  subunit  extends  into  the 
low  elevation  foothills  of  the  Sierra 
Nevada.  Colvin  Mountain  is  located 
within  its  southwest  boundary.  Road 
245  bisects  this  subunit  and  the  south 
side  of  Red  Mountain  is  within  its 
northeast  boundary.  Tulare  Unit 
coincides  with  San  Joaquin  Valley 
Orcutt  grass  Unit  7,  and  overlaps  with 
vernal  pool  tadpole  shrimp  Unit  18  and 
vernal  pool  foiry  shrimp  Unit  26.  Other 
sensitive  vernal  pool  species  found 
within  this  unit  include  the  California 
tiger  salamander,  spiny-sepaled  button- 
celery,  and  western  spadefoot  toad. 
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Succulent  Owl's-clover 

In  proposing  critical  habitat  units  for 
succulent  owl's-clover  we  evaluated  the 
life  history  and  ciurent  distribution  of 
the  species,  the  primary  constituent 
elements,  and  the  threats  to  the  species. 
This  information  allowed  us  to 
determine  which  areas  are  likely  to 
contribute  to  the  conservation  of  this 
species  and  to  delineate  luiits  so  that 
threats  to  this  species  might  be 
minimized. 

Succulent  owl's-clover  is  currently 
known  from  63  occurrences,  of  which 
one  in  Fresno  Coimty  is  considered  to 
be  "possibly  extirpated"  (CNDDB  2002) 
because  the  site  had  been  disced  when 
it  was  last  visited  in  1981.  Another  site 
in  Fresno  County  also  may  be 
extirpated.  Among  the  areas  where 
succulent  owl's-clover  is  known  to 
occur,  more  than  half  are  in  Merced 
County.  Additional  occurrences  are 
found  in  Fresno,  Madera,  Stanislaus, 
and  San  Joaquin  coimties  (CNDDB 
2001).  I 

The  current  status  of  most  succulent 
owl's-clover  populations  is  unknown 
because  most  sites  have  not  been  visited 
for  decades.  Inappropriate  cattle  grazing 
and  trampling  degraded  three 
occurrences  of  succulent  owl's-clover. 
One  of  the  same  sites  plus  three  others 
were  degraded  by  discing.  The  CNDDB 
(2002)  lists  one  of  the  latter  as  "possibly 
extirpated"  due  to  discing.  However, 
succulent  owl's-clover  persisted  at 
another  site  that  had  been  disced, 
although  the  population  size  was 
reduced  by  an  order  of  magnitude 
(CNDDB  2001). 

A  wide  variety  of  factors  threaten  the 
continued  existence  of  succulent  owl's- 
clover,  including  urban  development, 
year-round  or  sununer  livestock  grazing, 
changes  in  hydrology,  agricultural 
conversion,  gravel  mining,  and  small 
population  size.  Construction  of  the 
proposed  new  UC  campus  in  Merced 
County,  plus  the  associated  residential 
community  and  access  roads,  threatens 
the  extensive  population  in  that  area.  - 
Different  types  of  urban  development 
that  threaten  numerous  known 
occurrences  include  planned  housing 
subdivisions  in  Fresno,  Madera,  and 
San  Joaquin  counties;  a  freeway 
expansion  in  Madera  County;  and  a 
proposed  landfill  in  Fresno  County 
(Service  1997,  Stebbins  in  litt.  2000, 
CNDDB  2001). 

Approximately  two-thirds  of  the 
reported  occurrences,  including  those  at 
the  UC  Merced  site,  were  subject  to 
cattle  grazing  when  they  were 
discovered  (EIP  Associates  1999, 
CNDDB  2001).  However,  grazing  is  not 
necessarily  detrimental  to  succulent 


owl's-clover.  Winter  and  spring  grazing 
may  be  helping  in  controlling  non- 
native  grass  invasions  (Barry  1998). 
Stebbins  et  al.  (1995)  noted  that  among 
the  sites  they  studied,  those  that  were 
grazed  "did  not  appear  to  suffer  long- 
term  damage  due  to  grazing."  Damage 
from  livestock  would  be  harmful  when 
pools  are  dry  and  diuing  the  time  that 
the  water  is  evaporating;  thus  summer 
or  year-round  grazing  poses  a  threat ' 
(Barry  1998). 

Hydrological  alterations  can  create 
conditions  unsuitable  for  succulent  - 
owl's-clover  and  other  vernal  pool 
plants  by  increasing  or  decreasing  the 
depth  and  diu'ation  of  inundation. 
Thieats  due  to  alterations  in  natiu-al 
hydrology  include  the  Merced  Coimty 
Stream  Channel  Project  proposed  by  the 
U.S.  Army  Corps  of  Engineers 
(Corps)(Service  1997a)  and  proposed 
enlargement  of  Bums  Reservoir  in 
Merced  County  (CNDDB  2001),  which 
collectively  threaten  seven  occurrences 
of  succulent  owl's-clover.  Expansion  of 
agricultiual  operations  threatens  three 
occurrences  in  Fresno  and  Madera 
counties  that  are  surrounded  by 
orchards,  vineyards,  or  citrus  groves 
(CNDDB  2001).  Also,  populations  in 
grain  fields  already  have  been  subject  to 
discing,  as  mentioned  above.  A 
proposed  gravel  mine  threatens  one 
occurrence  in  Fresno  County  (Service 
1997a). 

Threats  posed  by  small  population 
size  are  less  immediate  but  also 
potentially  significant.  Random  genetic, 
environmental,  or  other  processes  can 
lead  to  the  extirpation  of  small 
populations;  adequate  populations 
would  be  in  the  range  of  thousands  to 
millions  (Shaffer  1981,  Thomas  1990, 
Menges  1991).  Species  that  are  subject 
to  extreme  fluctuations  in  population 
size  bom  year  to  year  are  particularly 
vulnerable  to  chance  events  (Thomas 
1990).  Among  the  24  populations  of 
succulent  owl's-clover  for  which  size 
estimates  were  given,  10  consisted  of 
fewer  than  100  plants  at  their  peak  size 
(CNDDB  2001 ,  Stebbins  in  litt.  2000). 

Succulent  Owl's-Clover  Unit  Review 

We  conducted  a  regional  review 
across  the  range  of  succulent  owl's- " 
clover  to  evaluate  and  select  areas  that 
are  essential  to  the  conservation  of  the 
species  and  that  may  require  special 
management.  Important  factors  we 
considered  were  the  presence  of  the 
species  and  the  primary  constituent 
elements  essential  to  the  conservation  of 
the  species.  A  specific  description  of 
each  area  is  outlined  below. 


Unit  1.  Southeast  Sacramento  Valley 
Unit,  Sacramento  and  San  Joaquin 
Counties  (1.052  ha  (2.598  ac)) 

This  unit  is  proposed  as  critical 
habitat  for  succulent  owl's-clover 
because  it  contains  occvurences  of  the 
species  living  within  vernal  pools 
occurring  on  San  Joaquin  soils  that 
provide  die  necessary  timing  and  length 
of  inundation  for  succulent  owl's-clover 
germination,  growth,  and  reproduction 
(Holland  1998,  Sacramento  County 
1999,  CNDDB  2002). 

The  site  is  a  "Natiire  Study  Area"  for 
the  UC  Cooperative  Extension  (CNDDB 
2001).  This  unit  represents  the  northern 
most  extent  of  succulent  owl's-clover 
range  and  is  the  only  imit  designated  for 
this  species  within  die  Sacramento 
Valley.  The  unit  is  isolated  from  other 
succulent  owl's-clover  occiurences  to 
the  south  in  the  San  Joaquin  Valley  by 
a  distance  of  over  80  km  (50  mi). 
Isolated  and  peripheral  populations 
such  as  this  may  have  genetic 
characteristics  essential  to  the  overall 
long-term  conservation  of  the  species 
(i.e.,  they  may  be  different  bom  more 
central  populations)  (Lesica  and 
AUendorf  1995). 

The  boundaries  of  this  unit  were 
delineated  to  include  the  interconnected 
pools,  swales,  and  associated  uplands 
mapped  by  Holland  (1998)  that 
contribute  to  the  filling  and  drying  of 
the  vernal  pools  where  the  species 
occur,  and  maintain  suitable  periods  of 
pool  inundation,  water  quality,  and  soil 
moisture  for  succulent  owl's-clover 
germination  and  reproduction. 

This  unit  for  succulent  owl's-clover 
occupies  the  area  east  of  Gait  near 
Dustin  and  Liberty  roads.  All  the  lands 
included  within  this  unit  are  privately 
owned.  Urban  expansion  and 
conversion  from  grazing  to  other 
agricultural  practices,  particularly 
vineyards  have  greaUy  affected  existing 
vernal  pool  habitats  throughout  this 
area.  Other  sensitive  vernal  pool  species 
foimd  within  this  unit  includes  the 
California  tiger  salamander. 

Unit  2.  Waterford  Unit,  Stanislaus  and 
Tuolumne  Counties  (14.131  ha  (34,917 
ac)) 

This  unit  is  proposed  as  critical 
habitat  for  succulent  owl's-clover 
because  it  supports  occurrences  of  the 
species  within  hardpan  vernal  pools  on 
alluvial  terraces  on  Amador  and 
Redding  soils  that  provide  the  necessary 
timing  and  length  of  inundation 
essential  to  the  conservation  of  the 
species  (CNDDB  2002).  This  is  the 
northernmost  extent  of  succulent  owl's- 
clover's  range  within  the  San  Joaquin 
Valley,  and  is  over  80  km  (50  mi)  from 
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the  isolated  occurrence  to  the  north. 
This  unit  contains  a  variety  of  pools  and 
ephemeral  habitats  in  which  the  plants 
are  known  to  occur,  including  shallow 
and  deep  pools  and  pools  with  both 
long  and  short  inundation  periods. 
These  pools  contain  appropriate 
conditions  for  germination,  growth, 
reproduction,  and  dispersal  of  succulent 
owl's-clover.  The  Waterford  Unit  is 
important  for  the  survival  of  suoculent 
owl's-clover  because  it  represents  large 
areas  of  contiguous  habitat  with 
relatively  intact  hydrology.  All  the  lands 
within  this  unit  are  privately  owned. 

The  unit  boundary  was  drawn  to 
include  species  occurrences  and  the 
vernal  pool  complexes  in  which  they 
occur  as  mapped  by  Holland  (1998)  and 
as  visible  on  SPOT  imagery,  as  well  as 
elevation  contoiu^  in  the  eastern  foothill 
region  and  sub-watershed  boundaries. 
The  Waterford  Unit  is  bordered  by  the 
Tuolumne  River  to  the  south.  The 
Modesto  Reservoir  is  adjacent  to  the 
southwest  boundary  of  die  unit. 
Wamerville  Road  cuts  through  th^ 
northern  portion  of  the  imit.  The  City  of 
La  Grange  is  located  southeast  of  the 
unit.  The  eastern  boundary  extends  into 
the  low  elevation  foothills  of  the  Sierra 
Nevada.  Vernal  pools  in  the  Waterford 
Unit  are  located  mainly  in  eastern 
Stanislaus  Coimty,  but  overlap  into 
western  Tuolumne  County.  This  unit 
overlaps  with  San  Joaquin  Valley  Orcutt 
grass  Unit  1,  hairy  Orcutt  grass  Unit  4, 
Colusa  grass  Unit  4,  Hoover's  spurge 
Unit  4,  and  Greene's  tuctoria  Unit  6. 
Other  sensitive  vernal  pool  species 
foimd  within  this  unit  include 
California  tiger  salamander,  western 
spadefoot  toad,  dwarf  downingia,  and 
Qdifomia  linderiella. 

Unit  3 A  and  B.  Merced  Unit,  Merced 
County  (63,352  ha  (156,542  ac)) 

This  unit  is  proposed  as  critical 
habitat  for  succulent  owl's-clover 
because  it  supports  over  50  percent  of 
the  known  occurrences  of  the  species, 
living  within  vernal  pools  on  Redding, 
Coming,  and  Poitz  soil  series  that 
provide  the  primary  constituent 
elements  essential  to  the  conservation  of 
the  species  (CNDDB  2002).  This  unit 
represents  the  largest  remaining  habitat 
area  for  succulent  owl's-clover,  and 
includes  the  largest  block  of  pristine, 
high  density  vernal  pool  grasslands 
remaining  in  California  (Holland  1998, 
VoUmar  1999).  This  unit  is  important  to 
maintain  a  diversity  of  habitats  for 
succulent  owl's-clover,  and  supports 
hydrologically  intact  vernal  pool 
complexes  that  are  likely  to  maintain 
ecosystem  processes  important  to  the 
recovery  of  succulent  owl's-clover. 


A  ma|ority  of  the  land  in  this  unit  is 
privately  owned,  and  is  used  to  graze 
catUe.  llie  integrity  of  the  vernal  pool 
complexes  in  eastern  Merced  is 
threatened  by  the  proposed  UC  Merced 
Campus  and  associated  development. 
Succulent  owl's-clover  has  been  foimd 
in  296  vernal  pools  in  the  proposed 
campus  and  community  area,  although 
only  34  percent  of  the  area  was 
surveyed  intensively  (EIP  Associates 
1999).  Construction  of  faciUties  to 
educate  and  serve  twenty-five  thousand 
UC  students  as  well  as  faculty,  staff,  and 
their  families  within  the  vernal  pool 
complexes  in  eastern  Merced  County, 
could  have  a  major  impact  on  the 
survival  and  recovery  of  succulent 
owl's-clover.  However,  the  recent  draft 
biological  opinion  for  the  UC  Merced 
campus  and  community  developed 
environmental  parameters  which  should 
reduce  impacts  to  vernal  pool  habitats. 
Indirect  and  cumulative  impacts  of  the 
proposed  1,673  ha  (4,133  ac)  campus 
and  associated  community  may  be 
minimized  with  the  creation  of  a  2,036 
ha  (5,030  ac)  preserve  intended  to 
protect  sensitive  vernal  pool  habitat,  to 
be  purchased  with  money  donated  by 
the  Packard  Foundation. 

The  unit  boundary  was  drawn  to 
include  species  occurrences  and  the 
vernal  pool  complexes  in  which  they 
occur  as  mapped  by  Holland  (1998)  and 
as  visible  on  SPOT  imagery,  as  well  as 
elevation  contours  in  the  eastern  foothill 
region  and  sub-watershed  boundaries. 
The  Merced  Unit  is  comprised  of  two 
subunits,  Subunit  A  is  located  north  of 
the  Merced  River,  and  south  of  Dry 
Creek.  Subunit  B  is  located  south  of  the 
Merced  River  and  north  of  Mariposa 
Creek  Both  subunits  are  located  east  of 
State  Highway  99.  Approximately  419 
ha  (1,048  ac)  is  owned  by  the  DOD,  3 
ha  (8  ac)  by  U.S.  Bureau  of  Reclamation 
(BOR).  10  ha  (26  ac)  by  California  State 
Parks.  TNC  has  4.513  ha  (11,283  ac)  of 
easement  lands  within  this  unit.  The 
remaining  lands  within  this  unit  are 
privately  owned.  The  Merced  Unit 
overlaps  with  vernal  pool  tadpole 
shrimp  Unit  15,  vernal  pool  fairy 
shrimp  Unit  22,  Conservancy  fairy 
shrimp  Unit  6.  hairy  Orcutt  grass  Unit 
5,  Hoover's  spurge  Unit  5,  Greene's 
tuctoria  Unit  7,  San  Joaquin  Valley 
Orcutt  grass  Units  2  and  3,  and  Colusa 
grass  Units  5  and  6.  Other  sensitive 
vernal  pool  species  found  within  this 
unit  include  California  linderiella, 
California  tiger  salamander,  shining 
navarretia,  dwarf  downingia,  and  Bogg's 
Lake  hedge-hyssop. 


Unit  4.  Madera  Unit.  Madera  County 
(33.071  ha  (81.717  ac)) 

This  unit  is  proposed  as  critical 
habitat  for  succulent  owl's-clover 
because  it  supports  multiple 
occurrences  of  the  species  within 
hardpan  vernal  pools  on  soils  of  alluvial 
fans  and  terraces,  including  San  Joaquin 
soils  (CNDDB  2002).  This  unit  is 
important  for  the  survival  of  succulent 
owl's-clover  because  it  represents  large 
areas  of  contiguous  habitat  with 
relatively  intact  hydrology.  These  pools 
are  typically  found  in  vernal  pool/swale 
complexes  on  mima  mound  topography. 
This  unit  contains  vernal  pools  and 
other  ephemeral  features  and  associated 
watersheds  that  maintain  suitable 
periods  of  pool  inimdation,  water 
quality,  and  soil  moisture  for  succulent 
owl's-clover  germination,  growth, 
reproduction,  and  dispersal. 

Most  of  the  area  witliin  this  unit  is  on 
private  land,  although  a  large 
population  of  succulent  owl's-clover 
occurs  on  property  acquired  by  the 
California  Department  of  Transportation 
for  mitigation  purposes  (CNDDB  2001). 
The  integrity  of  vernal  pool  complexes 
and  their  associated  watersheds  in  the 
Madera  Unit  is  threatened  by 
agricultural  conversion  and  urban 
encroachment. 

The  unit  boundary  was  drawn  to 
include  species  occurrences  and  the 
vernal  pool  complexes  in  which  they 
occur  as  mapped  by  Holland  (1998)  and 
as  visible  on  SPOT  imagery,  as  well  as 
elevation  contours  in  the  eastern  foothill 
region  and  sub-watershed  boundaries. 
Located  entirely  in  Madera  Coimty,  this 
unit  contains  vernal  pool  habitat 
extending  from  the  Chowchilla  River  in 
the  north  to  the  San  Joaquin  River  in  the 
south.  All  vernal  pools  in  this  unit  are 
located  east  of  State  Highway  99.  Land 
ownership  within  the  unit  includes  3  ha 
(8  ac)  by  BOR,  2  ha  (5  ac)  by  NPS.  47 
ha  (117  ac)  by  CDFG.  and  9  ha  (22  ac) 
by  State  Land  Commission.  The  Madera 
Unit  overlaps  hairy  Orcutt  grass  Units  6 
and  7,  Greene's  tuctoria  Unit  8,  San 
Joaquin  Valley  Orcutt  grass  Units  4  and 
5  and  vernal  pool  fairy  shrimp  Unit 
*24A.  Other  sensitive  vernal  pool  species 
found  within  this  unit  include  spiny- 
sepaled  button-celery,  California  tiger 
salamander,  western  spadefoot  toad  aiid 
California  linderiella. 

Unit  5,  Fresno  Unit,  Fresno  County 
(11,888  ha  (29,375  ac)) 

This  unit  is  proposed  as  critical 
habitat  for  succulent  owl's-clover 
because  it  contains  occurrences  of  the  ■ 
species  growing  within  vernal  pools 
formed  on  Fallbrook,  Ramona,  San 
Joaquin,  Vista,  and  PoUasky  soil  series 
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(CNDDB  2002).  The  diversity  of  vernal 
pool  types  found  within  the  Fresno  Unit 
contributes  to  the  range  of  ecological 
conditions  in  which  succulent  owl's- 
clover  occurs.  This  area  represents  the 
southern  extent  of  the  species  range. 
This  unit  contains  suitable  habitat 
within  annual  grassland  communities  to 
enable  the  species  to  carry  out  its  life- 
cycle.  Some  habitat  in  this  unit  consists 
of  typical  "bowl-like"  pools,  whereas 
other  areas  are  more  similar  to  swales. 
Vernal  pools  within  this  unit  have  been 
destroyed  by  conversion  to  irrigated 
agriculture,  as  well  as  urban 
encroachment  from  the  cities  of  Fresno 
and  Clovis. 

The  unit  boundary  was  drawn  to 
include  species  occurrences  and  the 
vernal  pool  complexes  in  which  they 
occur  as  mapped  by  Holland  (1998)  and 
as  visible  on  SPOT  imagery.  Located  in 
Fresno  County,  this  unit  contains  vernal 
pool  habitat  extending  from  the  San 
Joaquin  River  in  the  north  to  Shaw 
Avenue  in  the  south.  The  western 
boundary  of  this  unit  lies  east  of  Fresno 
and  Clovis  and  the  eastern  boundary 
parallels  the  low  elevation  foothill 
region  of  the  Sierra  Nevada.  Property 
ownership  and  protection  within  this 
unit  includes  CDFG  (0.4  ha  (1  ac))  and 
CDFG  administered  land  (0.4  ha  (1  ac)). 
The  remainder  of  the  property  within 
this  imit  is  privately  owned.  The  Fresno 
Unit  overlaps  San  Joaquin  Valley  Orcutt 
grass  Unit  5  and  vernal  pool  fairy 
shrimp  Unit  24B.  Other  sensitive  vernal 
pool  species  found  within  this  unit 
include  California  linderiella,  California 
tiger  salamander,  and  western  spadefoot 
toad.  I 

Unit  6A  and  B,  Table  Mountain  Unit. 
Fresno  and  Madera  Counties,  (1,723  ha 
(4,258  ac)) 

This  area  is  proposed  as  critical 
habitat  for  succulent  owl's-clover 
because  it  supports  occurrences  of  the 
species  within  Northern  Basalt  Flow 
vernal  pools  (CNDDB  2002).  This  is  the 
only  area  where  succulent  owl's-clover 
is  found  on  this  vernal  pool  type. 
Northern  Basalt  Flow  pool  complexes, 
such  as  Table  Mountain,  are  extremely 
rare,  occurring  only  on  ancient  terraces 
and  hilltops.  Basalt  tables  are  perched 
on  narrow,  sinuous  basalt  mesas  above 
the  surrounding  low-lying  terrain.  They 
typically  contain  small,  irregularly 
clustered  pools  with  "flashy  hydrology" 
(Keeler-Wolf  et  al.  1998).  They  are  less 
common  than  hardpan  and  claypan 
pools  that  are  typically  foimd  in  this 
region,  and  occur  in  complexes  that  are 
less  dense  than  habitat  in  units  further 
north. 

Three  occurrences  of  succulent  owl's- 
clover  within  this  imit  are  wholly  or  in 


part  within  designated  reserves,  which 
are  on  two  "tabletop"  moimtains  near 
Millerton  Lake.  The  Sierra  Foothill 
Conservancy's  Big  Table  Moimtain 
Preserve  includes  one  of  these 
occurrences  and  a  portion  of  another, 
which  is  shared  with  the  BLM.  The 
other  is  in  the  CDFG's  Big  Table 
Mountain  Ecological  Reserve.  A  fourth 
occurrence,  which  is  on  a  nearby 
tabletop,  is  partially  imder  the  control  of 
the  BLM  and  partly  in  private 
ownership.  A  cooperative  group 
consisting  of  the  CDFG,  California 
Department  of  Parks  and  Recreation, 
Sierra  Foothill  Conservancy,  BLM  and 
BOR  has  developed  a  management  and 
monitoring  plan  for  Big  Table  Mountain. 
Initial  efforts  of  the  plan  will  focus  on 
grazing  as  a  means  to  control  non-native 
grasses  while  comparing  population 
trends  of  threatened  and  endangered 
species  in  grazed  and  ungrazed  portions 
of  the  tableland  (Griggs  in  litt.  2000a). 
BLM  owns  approximately  149  ha  (371 
ac)  and  CDFG  owns  approximately  429 
ha  (172  ac)  of  land  within  this  unit.  TNG 
has  256  ha  (650  ac)  of  conservation 
easements  within  this  unit.  The  BLM 
has  attempted  to  protect  the  occurrence 
on  the  other  tabletop  moimtain  by 
erecting  fencing  to  prevent  trespass  by 
cattle  (Franklin  in  litt.  1993). 

The  unit  boundary  was  drawn  to 
include  species  occurrences  and  tl^e 
vernal  pool  complexes  in  which  they 
occur  as  mapped  by  Holland  (1998)  and 
as  visible  on  SPOT  imagery,  as  well  as 
elevation  contours  in  the  eastern  foothill 
region  and  sub-watershed  boundaries. 
Unit  6  for  succulent  owl's-clover  is 
comprised  of  two  subunits.  Both 
subunits  are  located  east  of  Millerton 
Lake  on  basalt  mesas  above  the  San 
Joaquin  River.  Subunit  6B  is  located  on 
Kennedy  Table  in  Madera  County,  and 
Subunit  6A  is  directly  south  of  this  unit 
across  the  San  Joaquin  River  on  Table 
Mountain  in  Fresno  Coimty.  The  Table 
Mountain  Rancheria  is  south  of  this 
unit.  Unit  6  coincides  with  vernal  pool 
fairy  shrimp  Unit  25,  vernal  pool 
tadpole  shrimp  Unit  17,  and  San 
Joaquin  Valley  Orcutt  grass  units  6A 
and  6B.  Other  sensitive  vernal  pool 
species  found  within  this  unit  include 
Bogg's  lake  hedge-hyssop  and  California 
linderiella. 

Coiusa  Grass  Criteria 

In  proposing  critical  habitat  units  for 
Colusa  grass,  we  evaluated  the  life 
history  and  current  distribution  of  the 
species,  the  primary  constituent 
elements,  and  the  current  threats  to  the 
species.  This  information  allowed  us  to 
determine  which  areas  are  most  likely  to 
contribute  to  the  conservation  of  Colusa 
grass. 


Currently,  the  CNDDB  (2001)  includes 
59  occurrences  of  Colusa  grass;  48 
occurrences  are  presumed  to  be  extant 
and  11  others  are  either  known  or 
presumed  to  be  extirpated.  The  extant 
populations  occiir  primarily  in  the 
foothills  region  of  the  San  Joaquin 
Valley,  where  80  percent  known 
occurrences  are  found  northeast  of  the 
city  of  Merced  in  Merced  County  and 
east  of  Hickman  in  Stanislaus  County. 
Of  the  remaining  extant  occurrences, 
four  are  in  central  Merced  County,  and 
two  each  occur  in  southeastern  Yolo 
and  central  Solano  counties  (Stone  et  al. 
1988,  Keeler-Wolf  et  al.  1998,  CNDDB 
2001).  This  species  has  been  extirpated 
from  Colusa  County  (CNDDB  2001). 

Colusa  grass  declined  primarily 
because  pools  in  which  it  occurred  were 
destroyed  by  conversion  to  irrigated 
agriculture,  primarily  to  orchards  and 
vineyards  (Qrampton  1976,  Medeiros 
1976,  CNDDB  2002).  Agricultural 
conversion  continues  to  threaten  Colusa 
grass.  In  eastern  Stanislaus  County 
agricultural  conversion  threatens  the  16 
occurrences  (33  percent)  there.  Dry-land 
farming  there  is  gradually  being 
replaced  by  irrigated  agricultvire;  the 
former  apparently  is  compatible  with 
the  persistence  of  Colusa  grass,  but  the 
latter  is  not  (Crampton  1959,  Crampton 
1976). 

Other  factors  that  extirpated 
populations  of  Colusa  grass  included 
surface  disturbances  and  degradation  of 
vernal  pool  hydrology.  At  least  9,  and 
possibly  11,  occurrences  have  been 
extirpated  as  a  result  of  these  factcwsr 
although  several  others  most  likely  were 
eliminated  before  being  reported  (Stone 
et  al.  1988).  Changes  in  natural 
hydrology,  such  as  draining  pools  or 
creating  reservoirs,  could  create 
.  imsuitable  conditions  for  Colusa  grass 
by  decreasing  or  increasing  inimdation 
periods.  The  two  Yolo  County 
occurrences  are  threatened  by  herbicide 
run-off  from  adjacent  agricultural 
operations  (CNDDB  2002). 

Additional  factors  threaten  the 
survival  of  Colusa  grass,  particularly  the 
problem  of  small  population  size. 
Although  populations  may  drop  to  only 
a  few  visible  plants  in  certain  years, 
seven  populations  consisted  of  fewer 
than  100  plants  even  at  their  peak 
(CNDDB  2002)  and  thus  are  likely  to  be 
small  populations.  Non-native  plants 
and  invasive  native  species  could 
invade  Colusa  grass  occurrences  and 
may  be  particular  problems  in 
combination  with  other  factors  such  as 
decreased  inimdation  and  inappropriate 
livestock  grazing  (Stone  et  al.  1988, 
Witham  in  litt.  2000a).  Grasshopper 
foraging  has  been  observed  on  Colusa 
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grass  (Stone  et  al.  1988),  but  the  extent 
of  this  threat  is  unknown. 

Colusa  Grass  Unit  Review 

We  conducted  a  regional  review 
across  the  range  of  Colusa  grass  to 
evaluate  and  select  areas  that  are 
essential  to  the  conservation  of  the 
species  and  that  may  require  special 
management.  Important  factors  we 
considered  were  the  presence  of  the 
species  and  the  presence  of  the  primary 
constituent  elements  essential  to  the 
conservation  of  the  species.  A  specific 
description  of  each  area  is  outlined 
below. 

Unit  1,  Davis  Communications  Annex 
and  Gmsslands  Area  Unit.  Yolo  County 
(192  ha  (474  ac)) 

This  unit  is  proposed  as  critical  for 
Colusa  grass  because  it  contains  one  of 
six  areas  where  the  species  is  known  to 
occur  (CNDDB  2002,  Yolo  County  Parks 
2001,  EIP  Associates  2001)  within  large 
vernal  playa  pools  of  the  Pescadero  soil 
series  (Holland  1998,  USDA  2001,  Yolo 
County  1995). 

The  unit  boundary  was  drawn  to 
include  the  vernal  pool  complex 
mapped  by  Holland  (1998)  and  Yolo 
County  Parks  (2001)  where  Colusa  grass 
is  known  to  occur.  This  vernal  pool 
complex  maintains  suitable  periods  of 
pool  inundation,  water  quality,  and  soil 
moisture  for  Colusa  grass  germination, 
growth  and  reproduction,  and  dispersal, 
but  not  necessarily  every  year.  Colusa 
grass  in  this  unit  is  threatened  by 
altered  hydrology,  contamination, 
competition  with  invasive  plant  species, 
and  surface  disturbances  such  as 
discing. 

This  unit  is  located  southeast  of  the 
City  of  Davis  and  south  of  the  South 
Fork  of  Putah  Creek.  This  unit's  western 
boundary  coincides  with  the  Solano  and 
Yolo  county  line.  This  unit  also 
represents  Unit  1  for  Solano  grass,  and 
is  a  portion  of  Unit  10  for  vernal  pool 
tadpole  shrimp.  The  unit  contains  land 
owned  by  Yolo  County.  Approximately 
128  ha  (322  ac)  is  owned  by  the  DOD. 

Unit  2,Jepson  Prairie  Unit.  Solano 
County  (7,153  ha  (1 7,675  ac)) 

This  unit  is  proposed  as  critical  for 
Colusa  grass  because  it  supports  the 
species  (CNDDB  2002)  within  large, 
alkaline,  playa  type  vernal  pools 
(Holland  1998,  USDA  2001,  Solano 
County  2000,  Solano  County  Farmlands 
and  Open  Space  2000).  These  pools 
occur  on  Pescadero  and  Antioch-San 
Ysidro  soil  series,  and  contribute  to  the 
diversity  of  vernal  pool  types  where  the 
species  is  found.  The  unit  boundary  was 
drawn  to  include  the  vernal  pool 
complex  where  Colusa  grass  is  known  to 


occur.  The  pools,  swales,  and  adjacent 
uplands  that  comprise  this  complex  are 
essential  to  maintain  the  necessary 
timing  and  length  of  pool  inundation  for 
Colusa  grass  germination,  growth, 
pollination,  seed  production,  and 
dispersal,  lliis  unit  includes  one  of  the 
largest  contiguous  areas  of  habitat 
remaining  for  the  species.  The  relatively 
undisturbed,  hydrologically  intact 
condition  of  the  vemed  pool  habitats 
within  this  unit  increase  the  likelihood 
that  it  will  continue  to  support  natural 
vernal  pool  ecosystem  processes  and 
maintain  suitable  habitat  conditions  for 
Colusa  grass. 

This  unit  includes  the  Jepson  Prairie 
Preserve  (623  ha  (1,558  ac),  jointly 
managed  by  the  Solano  Coimty 
Farmlands  and  Open  Space  and  the  UC 
Reserve  System.  Jepson  Prairie  contains 
large  playa-like  vernal  pools  which  may 
be  over  several  acres  in  size,  including 
the  32  ha  (80  ac)  Olcott  Lake.  These 
larger  pools  often  occur  in  complexes 
with  smaller  pools  and  hogwallow 
depressions.  Jepson  Prairie  has  long 
been  recognized  as  an  outstanding 
example  of  vernal  pool  ecosystems.  In 
1987,  the  NPS  named  Jepson  Prairie  a 
National  Natural  Lanchnark,  a 
designation  given  to  well  preserved  sites 
that  illustrate  a  particular  type  of 
natural  feature  and  provide  nigh  quality 
habitat  for  threatened  or  endangered 
species.  Jepson  Prairie  is  the  target  of 
ongoing  conservation  planning  and 
active  management.  As  part  of  the  UC 
Reserve  System,  this  area  also  provides 
critical  research  opportunities  for 
scientists  to  study  vernal  pool  species, 
including  Colusa  grass.  The  unit  also 
contains  lands  totaling  248  ha  (620  ac) 
owned  and  approximately  64  ha  (161 
ac)  administered  by  CDFG.  Additional 
lands  are  owned  by  DOD  (93  ha  (233 
ac)),  and  the  State  Land  Commission  (7 
ha  (17  ac)),  with  another  436  ha  (1,090 
ac)  of  private  land  protected  under  WRP 
easements  or  agreements.  Within  the 
greater  Jepson  Prairie  grassland  area, 
existing  vernal  pools  are  threatened  by 
agricultural  conversion,  landfill 
expansion,  power  plant  construction, 
and  utility  maintenance. 

This  unit  is  situated  east  of  the  City 
of  Fairfield,  south  of  the  City  of  Dixon, 
and  north  of  the  Montezuma  Hills  and 
the  confluence  of  the  Sacramento  and 
San  Joaquin  rivers.  This  unit  is  also 
described  as  Unit  2  for  Solano  grass. 
This  unit  is  encompassed  by  Unit  3  for 
Conservancy  fairy  shrimp,  Unit  11  for 
vernal  pool  tadpole  shrimp,  and  Unit  16 
for  vernal  pool  fairy  shrimp.  This  unit 
also  supports  a  diverse  community  of 
plants  and  animals,  including  the  only 
known  occurrence  of  delta  green  ground 
beetle,  and  occurrences  of  California 


tiger  salamander,  alkali  milk-vetch, 
Bogg's  Lake  hedge-hyssop,  legenere, 
California  linderiella,  and  midvalley 
fiairy  shrimp. 

Unit  3,  Farmington  Unit,  Stanislaus 
County  (16,475  ha  (40,709  ac) 

This  unit  was  identified  as  critical  for 
Colusa  grass  because  the  species  is 
found  (CNDDB  2002)  within  vernal 
pools  on  high  terrace  landforms  and 
Redding-Pentz-Peters  soil  complexes 
(USDA  2001).  The  impermeable  layers 
underlying  these  occupied  vernal  pools 
are  generally  iron-silica  cemented 
hardpan.  The  Farmington  Unit  contains 
pools,  swales,  and  other  ephemeral 
wetlands  and  depressions  of  appropriate 
sizes  and  depths  and  the  adjacent 
upland  margins  of  these  depressions 
that  sustain  Colusa  grass  germination, 
growth,  and  reproduction.  Habitat  in 
this  unit  includes  deeper  pools  that  are 
most  likely  to  provide  the  long 
inundation  period  required  for 
germination  of  Colusa  grass  (EIP 
Associates  1999).  This  unit  is  isolated 
bom  the  other  Colusa  grass  units  to  the 
north  by  over  80  km  (50  mi). 

The  Farmington  unit  is  located  in 
northeast  Stanislaus  County.  It  is 
hydrologically  separated  ttom  units  to 
the  south  by  the  Stanislaus  River.  The 
eastern  boundary  generally  parallels  the 
Calaveras  County  Line.  Woodward 
Reservoir  and  the  town  of  Oakdale  are 
all  located  outside  and  to  the  west  of  the 
unit.  The  unit  is  generally  south  of  State 
Highway  4  and  north  of  State  Highway 
108.  The  unit  boundary  was  drawn  to 
include  these  species  occurrences  and 
the  vernal  pool  complexes  in  which 
they  occur  as  mapped  by  Holland  (1998) 
and  as  visible  on  SPOT  imagery.  Lands 
within  this  unit  are  privately  owned. 

Unit  4,  Waterford  Unit,  Stanislaus  and 
Tuolumne  Counties  (35,134  ha  (86,814 
ac)) 

The  Waterford  Unit  was  identified  as 
critical  habitat  for  Colusa  grass  because 
it  contains  large  occurrences  of  Colusa 
grass.  Approximately  one-fifth  of  all 
extant  occurrences  are  found  within  this 
unit  (CNDDB  2002).  These  occurrences 
are  found  within  vernal  pools  formed  on 
alluvial  terraces  and  associated  Whitney 
soils,  among  others.  These  pool  types 
provide  the  necessary  timing  and  length 
of  inundation  for  Colusa  grass  to 
germinate,  mature,  and  set  seed.  The 
Waterford  Unit  contains  very  large 
vernal  pool  complexes  that  will  likely 
continue  to  support  vernal  pool 
ecosystem  processes  important  to  the 
conservation  of  Colusa  grass.  This  unit 
contains  vernal  pools,  swales,  and  other 
ephemeral  wetlands  and  depressions  of 
appropriate  sizes  and  depths  and  the 
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adjacent  upland  margins  of  these 
depressions  that  sustain  Colusa  grass 
germination,  growth  and  reproduction, 
and  that  typically  become  inundated 
during  winter  rains,  including,  but  not 
limited  to  vernal  pools  formed  on  acidic 
soils  of  alluvial  fans  and  stream  terraces 
along  the  eastern  margin  of  the  San 
Joaquin  Valley  and  into  the  adjacent 
foothills. 

Agricultural  conversion  has  resulted 
in  the  extirpation  of  at  least  two 
docimiented  Colusa  grass  occurrences  in 
this  unit.  Although  Colusa  grass  has  the 
ability  to  persist  with  dry-land  farming, 
dry-land  farming  is  gradually  being 
replaced  by  irrigated  agricultvu-e 
throughout  this  unit. 

The  Waterford  Unit  is  bordered  by  the 
Stanislaus  River  to  the  north  and  the 
Tuolumne  River  to  the  south.  The  City 
of  La  Grange  is  located  southeast  of  this 
unit.  County  Road  J9  nms  west  of  the 
unit,  and  Oakdale  is  located  outside  of 
the  northwest  comer.  The  eastern 
boundary  extends  into  the  low  elevation 
foothills  of  the  Sierra  Nevada.  Vernal 
pools  in  the  Waterford  Unit  are  mainly  ' 
located  in  eastern  Stanislaus  County, 
but  overlap  into  southwestern 
Tuolumne  county.  Approximately  0.8 
ha  (2  ac)  of  this  unit  are  lands 
administered  by  the  CDFG.  The  unit 
boundary  was  drawn  to  include  species 
occurrences  and  the  vernal  pool 
complexes  in  which  they  occur  as 
mapped  by  Holland  (1998)  and  as 
visible  on  SPOT  imagery.  Watershed 
boundaries  were  also  used  in  the 
determination.  This  imit  coincides  with 
Hoover's  spurge  Unit  4,  San  Joaquin 
Valley  Orcutt  grass  Unit  1,  and  hairy 
Orcutt  grass  Unit  4.  It  overlaps  with 
Greene's  tuctoria  Unit  5,  succulent 
owl's-clover  Unit  2,  and  vernal  pool 
tadpole  shrimp  Unit  13. 

Unit  5,  Turlock  Unit,  Stanislaus  and 
Merced  Counties  (19,850  ha  (49,049  ac)) 

This  unit  is  proposed  as  critical 
habitat  for  Colusa  grass  because  it  • 
supports  large,  playa  vernal  pools  where 
the  species  is  found  (CNDDB  2002, 
Holland'1998).  The  well-known 
Hickman  pools  in  Stanislaus  County  are 
located  within  this  imit.  These  unusual 
pools  provide  a  unique  habitat  for 
Colusa  grass,  as  well  as  a  number  of 
other  vernal  pool  species.  Not  only  does 
the  Hickman  pool  complex  contain  one 
of  the  largest  vernal  lakes  in  California, 
occupying  more  than  121  ha  (300  ac), 
but  it  also  exhibits  tremendous 
biodiversity,  including  one  of  the  largest 
concentrations  of  imperiled  amphibians 
(Medeiros  2000).  Other  habitat  in  this 
unit  contains  the  primary  constituent 
elements  essential  to  the  conservation  of 
Colusa  grass,  including  soil  type  and 


deeper  pools  that  are  more  likely  to 
provide  the  long  inundation  period 
required  for  germination. 

The  watershed  containing  the 
Hickman  Colusa  grass  occurrences  has 
been  breached  by  hundreds  of  acres  of 
orchards  that  have  been  planted 
upstream.  While  most  of  the  watershed 
has  been  managed  over  the  years  in  a 
trust  of  the  Fred  Robinson  family,  the 
integrity  of  the  vernal  pool  ecosystem  is 
threatened  by  agricultm-al  development 
and  potential  biocide  pollution 
(Medeiros  2000).  Much  of  the  irrigated 
farmland  habitat  adjacent  to  the  western 
edge  of  this  unit  was  historically  vernal 
wetlands.  Intensive  agricultiire  poses 
the  largest  threat  to  Colusa  grass  habitat 
in  the  Turlock  Unit. 

The  unit  boimdary  was  drawn  to 
include  species  occurrences  and  the 
vernal  pool  complexes  in  which  they 
occur  as  mapped  by  Holland  (1998)  and 
as  visible  on  SPOT  imagery.  The 
Turlock  Unit  is  bordered  by  the 
Tuolumne  River  to  the  north  and  the 
Merced  River  to  the  south.  The  unit  lies 
between  the  towns  of  La  Grange  and 
Snelling.  County  Road  J9  runs  west  of 
the  unit  and  the  eastern  edge  is  located 
in  the  low  elevation  foothills  of  the 
Sierra  Nevada.  Vernal  pools  in  the 
Turlock  Unit  are  located  in  Stanislaus 
and  Merced  counties.  Approximately  61 
ha  (24  ac)  of  lands  within  this  unit  are 
owned  by  the  California  State  Parks. 
This  unit  coincides  with  hairy  Orcutt 
grass  Unit  5.  Portions  of  this  unit 
overlap  with  Hoover's  spurge  Unit  5, 
vernal  pool  fairy  shrimp  Unit  21,  and 
succulent  owl's-clover  Unit  3A. 

Unit  6,  Merced  Unit,  Merced  and 
Mariposa  Counties  (45,641  ha  (112,779 
ac)) 

This  unit  is  proposed  as  critical  for 
Colusa  grass  because  it  contains  over  40 
percent  of  all  known  Colusa  grass 
occurrences  (CNDDB  2002).  This  unit 
also  contains  a  diversity  of  habitats  for 
Colusa  grass,  including  the  only 
locations  where  this  species  is  known  to 
occur  on  Keyes-Pentz,  Redding,  and 
Keyes  soils  (USDA  2001).  Although 
many  populations  of  Colusa  grass  have 
been  extirpated  in  the  past  two  decades, 
populations  in  the  Merced  Unit  are 
among  the  most  robust  remaining 
(Holland  2000).  The  area  within  this 
unit  encompasses  the  largest  block  of 
pristine,  high  density  vernal  pool 
grasslands  remaining  in  California 
(Vollmar  1999).  It  contains  habitat  for 
three  listed  branchiopods,  six  listed 
plants,  and  a  niunber  of  rare  species. 

The  majority  of  the  land  in  this  unit 
is  privately  owned  and  is  used  to  graze 
cattle.  TNC  is  conserving  three 
occiurences  of  Colusa  grass  through  a 


conservation  easement  on  the  Flying  M 
Ranch  located  northeast  of  the  City  of 
Merced.  The  integrity  of  the  vernal  pool 
complexes  in  eastern  Merced  is 
seriously  threatened  by  irrigated 
agricultiu-e,  upland  housing 
development,  and  the  proposed  UC 
Merced  Campus  and  associated 
development.  Construction  of  facilities 
to  educate  and  serve  25,000  UC  students 
as  well  as  faculty,  staff,  and  their 
families  within  the  vernal  pool 
complexes  in  eastern  Merced  County, 
could  have  a  major  impact  on  these 
vernal  pools.  However,  the  recent  draft 
biological  opinion  for  the  UC  Merced 
campus  and  community  developed 
environmental  parameters  which  should 
reduce  impacts  to  vernal  pool  habitats. 
Indirect  and  cumulative  impacts  of  the 
proposed  1,673  ha  (4,133  ac)  campus 
and  associated  community  may  be 
minimized  with  the  creation  of  a  2,036 
ha  (5,030  ac)  preserve  intended  to 
protect  sensitive  vernal  pool  habitat,  to 
be  purchased  with  money  donated  by 
the  Packard  Foimdation. 

The  unit  boundary  was  drawn  to 
include  species  occurrences  and  the 
vernal  pool  complexes  in  which  they 
occur  as  mapped  by  Holland  (1998)  and 
as  visible  on  SPOT  imagery.  A  majority 
of  the  vernal  pool  habitat  in  the  Merced 
Unit  is  in  Merced  County,  although  the 
eastern  edge  of  the  imit  overlaps  into 
Mariposa  County  in  the  low  elevation 
foothills  of  the  Sierra  Nevada.  The 
northern  boundary  parallels  the  Merced 
River,  and  Bear  Creek  serves  as  the 
southern  border.  The  entire  unit  is 
located  east  of  Highway  99. 
Approximately  419  ha  (1,047  ac)  of 
lands  within  this  unit  are  owned  by  the 
USAF,  3  ha  (8  ac)  by  BLM,  and  10  ha 
(26  ac)  by  the  California  State  Parks.  The 
Merced  Unit  coincides  with  San  Joaquin 
Valley  Orcutt  grass  Unit  2,  Conservancy 
fairy  shrimp  Unit  6,  vernal  pool  fairy 
shrimp  Unit  22,  and  Hoover's  spurge 
Unit  6.  It  overlaps  with  vernal  pool 
tadpole  shrimp  Unit  15,  Greene's 
tuctoria  Unit  6,  and  succulent  owl's- 
clover  Unit  3B. 

Unit  7 A  and  B,  Grassland  Ecological 
Unit,  Madera,  Merced  and  Stanislaus 
Counties  (8,163  ha  (20,170  ac)) 

This  unit  is  proposed  as  critical 
habitat  for  Colusa  grass  because  it 
contains  vernal  pools  that  support 
numerous  occurrences  of  the  species, 
including  the  only  location  where 
Colusa  grass  is  found  on  clay  or  silty 
clay  loam  soils  in  the  Landlow  and 
Lewis  series  (Silveira  in  litt.  2000).  The 
unit  boimdary  was  drawn  to  include 
these  pool  types,  swales  and  associated 
uplands  that  comprise  the  vernal  pool 
complexes  mapped  by  Holland  (1998) 
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where  Colusa  grass  is  known  to  occur. 
These  vernal  pool  complexes  maintain 
suitable  periods  of  pool  inundation, 
water  quality,  and  soil  moisture  for 
Colusa  grass  germination,  growth  and 
reproduction,  and  dispersal,  but  not 
necessarily  every  year  (CNDDB  2001). 
Remaining  vernal  pool  complexes  in 
this  unit,  particulaily  in  the  eastern 
subunit,  have  been  fragmented  by 
conversion  to  agriculture.  These  areas 
were  historically  interconnected  vernal 
pool  complexes,  and  current  efforts  are 
underway  to  restore  wetland  habitats  in 
this  area. 

The  Grassland  Ecological  Unit 
includes  Arena  Plains  and  the  Merced 
National  Wildlife  Refuges.  We  own  and 
administer  approximately  1 ,406  ha 
(3,514  ac)  within  this  unit.  Our 
personnel  have  been  monitoring  Colusa 
grass  occurrences  on  National  Wildlife 
Refuge  lands  within  this  unit  annually 
since  1993.  This  Arena  Plains  and 
Merced  NWR  area  contains  the  majority 
of  vernal  pool  habitats  remaining  in  the 
San  Joaquin  Valley  and  is  the  only 
location  where  Colusa  grass  occurs  on 
the  San  Joaquin  Valley  floor.  Threats  to 
the  vernal  pools  in  this  unit  include 
agricultural  conversion,  changes  in 
hydrology,  invasion  by  aggressive 
plants,  and  inappropriate  livestock 
grazing  regimes. 

The  unit  lies  north  of  the  City  of  Los 
Banos,  southwest  of  the  City  of  MerCed, 
and  is  bisected  by  the  San  Joaquin 
River.  This  unit  overlaps  Unit  23  for 
vernal  pool  fairy  shrimp  and  Unit  16  for 
vernal  pool  tadpole  shrimp.  The 
western  half  of  this  unit  also  represents 
Unit  6  for  Hoover's  spurge,  and  portions 
of  Unit  7  for  Conservancy  fairy  shrimp. 
In  addition  to  the  species  mentioned 
above,  vernal  pool  smallscale,  alkali 
milk-vetch,  western  spadefoot  toad,  and 
California  linderiella  are  present  in  this 
unit 

Greene's  Tuctoria 

In  proposing-xritical  habitat  units  for 
Greene's  tuctoria,  we  evaluated  the  life 
history  and  current  distribution  of  the 
species,  the  primary  constituent 
elements,  and  the  current  threats  to  the 
species.  This  information  allowed  us  to 
determine  which  areas  are  most  likely  to 
contribute  to  the  conservation  of  this 
species  and  to  delineate  units  so  that 
threats  to  this  species  might  be 
minimized. 

Since  Greene's  tuctoria  was  first 
described,  19  of  the  39  known 
occurrences  (50  percent  of  all 
occurrences)  have  been  extirpated.  The 
other  20  occurrences  are  presumed  to  be 
extant,  although  6  of  those  have  not 
been  verified  for  more  than  a  decade 
(Alexander  and  Schlising  1997,  CNDDB 


2001).  Greene's  tuctoria  is  currently 
known  fittm  ther  Vina  Plains  area  of 
Tehama  and  Butte  counties,  from 
portions  of  eastern  Merced  County,  and 
frt>m  isolated  occurrences  in  Glenn  and 
Shasta  counties  (CNDDB  2001).  The 
species  is  considered  possibly 
extirpated  from  Fresno,  Madera,  San 
Joaquin,  Stanislaus,  and  Tulare  counties 
(Stone  et  al.  1988,  Skinner  and  Pavlik 
1994,  CNDDB  2001).  The'  areas  that 
continue  to  support  robust  occurrences 
of  the  species  include  the  Vina  Plains 
area  of  Tehama  and  Butte  counties,  and 
an  area  in  eastern  Merced  County.  All 
other  occuirences  are  considered 
declining  and  may  require  special 
management  actions  to  ensure  their 
long-term  conservation. 

One  of  the  primary  causes  of 
extirpation  for  Greene's  tuctoria  has 
been  conversion  to  irrigated  agriculture; 
11  of  19  (57.9  percent)  extirpated 
occurrences  were  due  at  least  in  part  to 
agricultural  conversions.  Stanislaus  and 
Fresno  counties  experienced  the  greatest 
loss  to  a^cultural  conversion,  with 
four  and  three  such  extirpations, 
respectively.  Excessive  livestock  grazing 
was  the  sole  or  partial  cause  of 
extirpation  for  six  populations  (31.6 
percent)  (Stone  et  al.  1988,  CNDDB 
2002). 

Greene's  tuctoria  is  less  tolerant  of 
livestock  grazing  and  competition  than 
most  of  the  other  Orcuttieae,  probably 
because  it  occurs  in  portions  of  pools 
that  dry  early  in  the  spring.  Anecdotal 
evidence  of  its  lower  tolerance  to 
grazing  is  that  Greene's  tuctoria  has 
disappeared  bom  one  grazed  site  where 
Hoover's  spurge  still  occurs  and  bom 
another  site  where  Colusa  grass  remains 
(CNDDB  2002).  Fifteen  of  the  20 
remaining  populations  are  subject  to 
cattle  grazing  and  the  associated 
trampling,  and  at  least  4  of  those  are 
declining  (Stone  et  al.  1988.  CNDDB 
2001).  Four  other  occurrences  on  the 
Vina  Plains  Preserve  had  been  declining 
(Stone  et  al.  1988,  CNDDB  2001),  but 
improved  after  grazing  was 
discontinued.  Invasion  from  weedy 
plants,  such  as  cocklebur  [Xanthium 
sp.)  and  other  non-native  species, 
apparently  is  reducing  population  vigor 
at  six  localities  in  the  Sacramento  and 
San  Joaquin  valleys  (Stone  et  al.  1988, 
Alexander  in  litt.  1998,  CNDDB  2001). 
Agricultural  conversion  remains  a  threat 
to  the  Merced  County  populations, 
which  are  the  only  ones  confirmed  to  be 
remaining  in  the  San  Joaquin  Valley. 
Grasshoppers  have  been  documented  to 
consume  entire  populations  of  Greene's 
tuctoria  before  they  set  seed  (Griggs 
1980,  Griggs  and  Jain  1983,  Stone  et  al. 
1988). 


Finally,  small  populations  of  Greene's 
tuctoria  (fewer  than  100  plants)  may 
limit  persistence  of  several  occurrences. 
One  population  in  Merced  County 
consisted  of  only  a  single  plant  in  1987, 
and  one  in  Butte  County  contained  75 
-plants  (Stone  et  al.  1988.  CNDDB  2001). 
The  Shasta  County  population  also  may 
have  declined  to  the  point  where  it  is 
more  vulnerable  to  extirpation  by 
random  events,  such  as  fire,  or  by  other 
threats  as  previously  discussed;  the 
Shasta  County  population  consisted  of 
2,500  plants  in  1993  and  1994,  but 
declined  to  120  in  1996  and  35  in  1998 
despite  favorable  hydrological 
conditions.  However,  additional 
investigation  of  all  four  populations  is 
necessary  to  determine  whether  or  not 
larger  soil  seed  banks  exist. 

Greene's  Tuctoria  Unit  Review 

We  conducted  a  regional  review 
across  the  range  of  Greene's  tuctoria  to 
evaluate  and  select  areas  that  are 
essential  to  the  conservation  of  the 
species  and  that  may  require  special 
management.  Important  factors  we 
considered  were  the  known  presence  of 
the  species  and  the  presence  of  the 
primary  constituent  elements  essential 
to  the  conservation  of  the  species.  A 
specific  description  of  each  area  is 
outlined  below. 

Unit  1,  Modoc  Plateau  Unit,  Lassen,  and 
Shasta  Counties  (973  ha  (2.403  ac)) 

This  unit  is  proposed  as  critical 
habitat  for  Greene's  tuctoria  because  it 
contains  the  species  within  Northern 
Basalt  Flow  vernal  pools  (CNDDB  2002) 
and  the  vernal  pool  habitat  remains 
inundated  for  sufficient  periods  of  time 
to  allow  Greene's  tuctoria  to  complete 
its  life  cycle.  These  areas  are  not 
threatened  by  land  conversion  or 
development  at  this  time  due  to  their 
remote  location,  however,  grazing 
activities  may  be  contributing  to  the 
species  decline  in  this  area  and  may 
require  special  management  actions, 
such  as  reduction  or  elimination  of 
graidng,  to  prevent  further  decline  and 
possible  extirpation  of  the  occurrence 
within  this  unit  (CNDDB  2001). 

Greene's  tuctoria  within  this  unit  are 
located  within  an  area  described  as  a 
large  vernal  pool  in  an  open  flat  in  an 
eastside  pine  forest.  The  occurrence  is 
located  at  higher  elevations  and  has  the 
coldest  climatic  conditions  of  any  other 
occurrences  and  represents  the  northern 
extent  of  the  species  range.  This  unit  is 
over  110  km  (68  mi)  disjunct  from 
occurrences  further  south.  Isolated  and 
peripheral  populations  such  as  this  may 
be  essential  to  the  overall  long-term 
conservation  of  the  species  (i.e.,  may  be 
genetically  di^erent  bom  other 
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populations  in  other  parts  of  its  range) 
(Lesica  and  Allendorf  1995). 

The  boundaries  of  this  unit  were 
delineated  by  using  SPOT  imagery  and 
elevation  contours  to  include  the  open 
flat  area  associated  with  the  vernal  pool 
including  the  adjacent  uplands  that 
contribute  to  the  filling  and  drying  of 
the  vernal  pool  where  Greene's  tuctoria 
occuj,  and  maintain  suitable  periods  of 
pool  inimdation,  water  quality,  and  soil 
moisture  for  Greene's  tuctoria  to 
germinate  and  reproHiire. 
Approximately  892  lia  (2,231  ac)  of  this 
imit  is  owned  by  the  USPS.  The 
remaining  lands  within  this  unit  are 
privately  owned. 

This  unit  for  Greene's  tuctoria  occurs 
within  the  volcanic  plateau  of 
northeastern  California.  The  unit  is 
located  in  the  area  surroimding  Murken 
Lake  east  of  Hat  Creek  near  Cinder 
Butte.  Bidwell  Road  crosses  through  the 
southern  boimdary.  This  is  the  only  unit 
where  Greene's  tuctoria  occupies 
Northern  Basalt  Flow  vernal  pools. 
Maintaining  this  ecologically  distinct 
unit  is  essential  to  the  conservation  of 
the  species  because  it  is  the  northern 
extent  of  its  range,  and  is  essential  to 
maintain  the  diversity  of  habitats  in 
which  Greene's  tuctoria  is  known  to 
occur. 

Unit  2,  Vina  Unit,  Tehama  and  Butte 
Counties  (1 1,673  ha  (28,845  ac)) 

This  unit  is  proposed  as  critical 
habitat  for  Greene's  tuctoria  because  it 
contains  occurrences  of  the  species 
within  vernal  pools  (CNDDB  2002)  and 
the  vernal  pool  habitat  remains 
inundated  for  sufficient  periods  of  time 
to  allow  Greene's  tuctoria  to  complete 
its  life-cycle.  This  unit  is  proposed  as 
critical  for  Greene's  tuctoria  because  it 
includes  60  percent  of  the  occurrences 
that  are  thought  to  be  extant  (CNDDB 
2001).  Greene's  tuctoria  occurs  within 
vernal  pools  found  on  Anita  and  Tuscan 
soil  series  within  this  unit.  These  pool 
types  maintain  the  necessary  timing  and 
length  of  inundation  for  Greene's 
tuctoria  germination,  growth,  and 
reproduction  (CNDDB  2002).  This  unit 
represents  one  of  only  two  areas 
throughout  the  species  range  where 
Greene's  tuctoria  occurrences  are  not 
considered  to  be  declining  (CNDDB 
2001). 

The  boundaries  of  this  unit  were 
delineated  to  include  the  interconnected 
pools,  swales,  and  associated  uplands 
mapped  by  Holland  (1998)  that 
contribute  to  the  filling  and  drying  of 
the  vernal  pools  where  the  species 
occur,  and  maintain  suitable  periods  of 
pool  inundation,  water  quality,  and  soil 
moistiue  for  Greene's  tuctoria 
germination  and  reproduction. 


The  majority  of  the  lands  included 
within  this  unit  are  privately  owned. 
This  unit  contains  TNC's  1,862  ha 
(4,600  ac)  Vina  Plains  preserve.  The 
preserve  contains  over  300  species  of 
plants,  and  diverse  communities  of 
aquatic  invertebrates.  Since  the  1960's, 
the  Vina  Plains  area  has  been  the  focus 
of  a  number  of  research  projects, 
including  long-term  adaptive 
management  and  monitoring  efforts 
evaluating  of  the  effects  of  grazing  and 
fire  on  vernal  pool  plants,  including 
Greene's  tuctoria  (Griggs  2000).  Much  of 
the  basic  life  history  information  known 
about  Greene's  tuctoria  was  collected  at 
Vina  Plains  (e.g..  Stone  et  al.  1988, 
Alexander  and  Schlising  1997).  The 
results  of  this  research  have  provided 
crucial  information  to  guide 
management  and  monitoring  of  vernal 
pool  ecosystems  and  to  identify  factors 
which  influence  population  dynamics 
of  a  number  of  endangered  species, 
including  Greene's  tuctoria.  The  Vina 
Plains  is  open  to  the  public  and 
provides  excellent  outreach  and 
educational  opportunities.  In  addition 
to  TNC,  the  importance  of  vernal  pool 
habitats  in  this  area  has  been  recognized 
by  CDFG,  the  Service,  the  EPA,  the 
CNPS,  the  NRCS's  WRP,  and  by 
researchers  at  the  CSU  at  Chico,  who 
have  all  supported  research  and 
conservation  efforts  for  Greene's  tuctoria 
and  other  vernal  pool  species  within 
this  unit.  Urban  development  north  of 
Chico  and  the  conversion  of  grazed 
lands  to  more  intensive  agricultural  uses 
threaten  vernal  pool  habitat  within  this 
unit.  Property  ownership  and  protection 
within  this  unit  includes  CDFG  (0.4  ha 
(1  ac)),  CDFG  administration  (0.4  ha  (1 
ac)),  TNC  (2,295  ha  (5,738  ac)),  TNC 
easements  (4,661  ha  (11,653)),  and  WRP 
easements  and  agreements  (57  ha,  142 
ac)). 

This  unit  for  Greene's  tuctoria 
occupies  the  area  south  of  Toomes 
Creek,  and  north  of  Pine  Creek  and  the 
Cana  Highway.  State  Route  99  bisects 
this  unit  and  the  western  boimdary 
generally  parallels  the  Southern  Pacific 
Railway  line.  This  unit  is  within  Unit  7 
for  vernal  pool  fairy  shrimp  and  Unit  3 
for  vernal  pool  tadpole  shrimp,  and 
encompasses  part  of  Unit  1  for 
Conservancy  fairy  shrimp  and  Unit  *  for 
Butte  County  meadowfoam.  The  unit 
coincides  with  Unit  1  for  hairy  Orcutt 
grass,  and  Unit  4  for  slender  Orcutt 
grass  and  portions  of  Unit  1  for  Hoover's 
spurge.  Additional  sensitive  vernal  pool 
species  occurring  in  this  unit  include 
California  linderiella  and  Bogg's  Lake 
hedge-hyssop. 


Unit  3,  Butte  Unit.  Butte  County  (979  ha 
(2,418  ac)) 

This  imit  is  proposed  as  critical 
habitat  for  Greene's  tuctoria  because  it 
supportrthe  species  within  large  vernal 
pools  on  Tuscan  soils  (EPA  1994, 
Holland  1998,  CNDDB  2002).  These 
pools  have  the  necessary  timing  and 
length  of  inimdation  for  Greene's 
tuctoria  germination,  growth,  and 
reproduction  that  typically  become 
inundated  during  winter  rains,  but  are 
dry  during  the  siumner.  This  occurtence 
may  be  threatened  by  overgrazing,  and 
is  described  as  "possibly  declining"  by 
CNDDB  (2002). 

Vernal  pool  habitats  within  this  area 
have  become  greatly  fragmented  and 
isolated  from  other  habitats  in  the 
region.  This  area  is  one  of  only  four 
areas  occupied  by  Greene's  tuctoria  in 
the  Sacramento  Valley.  This  area  is 
important  to  maintain  the  geographical 
distribution  of  Greene's  tuctoria  through 
out  the  areas  where  it  occurs.  The 
boundaries  of  this  unit  were  delineated 
to  include  the  interconnected  pools, 
swales,  and  associated  uplands  mapped 
by  Holland  (1998)  that  contribute  to  the 
-  filling  and  drying  of  the  vernal  pools 
where  the  species  occur,  and  maintain 
suitable  periods  of  pool  inundation, 
water  quality,  and  soil  moisture  for 
Greene's  tuctoria  germination  and 
reproduction. 

This  unit  for  Greene's  tuctoria 
occupies  the  area  north  of  the 
intersection  of  State  Route  99  and  Route 
149  in  Butte  County.  The  eastern 
boundary  extends  up  the  watershed  of 
Clear  Creek  and  the  western  boundary 
extends  south  paralleling  State  Route  99 
to  Little  Ehy  Creek.  This  unit  is  within 
Unit  9  for  vernal  pool  fairy  shrimp  and 
Unit  4  for  vernal  pool  tadpole  shrimp, 
and  coincides  with  Unit  2  for  hairy 
Orcutt  grass  and  Unit  2  for  Hoover's 
spurge.  All  the  property  within  this  unit 
is  privately  owned. 

Unit  4,  Richvale  Unit,  Butte  County  (299 
ha  (738  ac)) 

This  unit  is  proposed  as  critical 
habitat  for  Greene's  tuctoria  because  it 
contains  occurrences  of  the  species 
within  vernal  pools  found  on  Rocklin 
and  San  Joaquin  soils  (CNDDB  2002) 
and  the  vernal  pool  habitat  remains 
inundated  for  sufficient  periods  of  time 
to  aUow  Greene's  tuctoria  to  complete 
its  life  cycle.  This  is  the  only  area  where 
Greene's  tuctoria  is  found  in  vernal 
pools  formed  on  these  soil  types. 

The  boundaries  of  this  unit  were 
delineated  to  include  the  interconnected 
pools,  swales,  and  associated  uplands 
mapped  by  Holland  (1998)  that 
contribute  to  the  filling  and  drying  of 
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the  vernal  pools  where  the  species 
occur,  and  maintain  suitable  periods  of 
pool  inundation,  water  quali^,  and  soil 
moisture  for  Greene's  tuctoria 
germination  and  reproduction. 

Venial  pool  habitats  within  this  area 
have  become  greatly  fragmented  and 
isolated  from  other  habitats.  This  unit  is 
over  200  km  (120  mi)  irom  the  nearest 
Greene's  tuctoria  occurrences  to  the 
south.  This  occurrence  of  Greene's 
tuctoria  helps  to  maintain  the  species 
range  in  the  Sacramento  Valley.  This 
unit  for  Greene's  tuctoria  occupies  the 
area  west  of  the  Thertnalito  Aiterbay 
near  the  Richvale  Highway  and  directly 
west  of  the  Oroville  Wildlife  Area 
managed  by  CDFG  (4  ha  (9ac)).  The 
remaining  property  within  this  unit  is 
privately  owned. 

Unit  5,  Sacramento  National  Wildlife 
Refuge  Unit,  Glenn  and  Colusa  Counties 
(5.718  ha  (14,129  ac)) 

This  unit  is  proposed  as  critical  for 
Greene's  tuctoria  because  it  contains 
occurrences  of  the  species  within  vernal 
pools  that  provide  the  necessary  timing 
and  length  of  inundation  essential  to  the 
conservation  of  Greene's  tuctoria, 
including  alkaline  vernal  pools  on 
Willows  soils  (Silveira  2000).  Greene's 
tuctoria  has  been  declining  within  this 
unit  and  we  have  taken  management 
actions  to  prevent  extirpation  of  the 
species  from  the  refuge  lands  (Silveira 
2000). 

This  area  is  one  of  only  four  areas 
occupied  by  Greene's  tuctoria  in  the 
Sacramento  Valley.  This  occurrence  is 
important  to  maintain  the  geographical 
distribution  of  Greene's  tuctoria  into  the 
unique  alkali  flat  habitats  of  the  Colusa 
Basin.  The  boundaries  of  this  unit  were 
delineated  to  include  the  interconnected 
pools,  swales,  and  associated  uplands 
mapped  by  Holland  (1998)  that 
contribute  to  the  filling  and  drying  of 
the  vernal  pools  where  the  species 
occur,  and  maintain  suitable  periods  of 
pool  inundation,  water  quality,  and  soil 
moisture  for  Greene's  tuctoria 
germination  and  reproduction. 

This  unit  occurs  predominantly  on 
the  Sacramento  National  Wildlife 
Refuge  (5,126  ha  (12.816  ac)).  It  is  the 
only  known  location  where  Greene's 
tuctoria  occurs  on  public  land.  It  occurs 
east  of  Interstate  5  to  the  Colusa  Trough 
from  Riz  Road  on  the  north  and  Delevan 
Road  on  the  south.  Other  rare  vernal 
pool  species  found  in  the  unit  include 
pappose  spikeweed,  Fremont's 
goldfields,  alkali  goldfields,  Scribe's 
popcorn  flower,  Hoover's  downingia, 
folded  downingia,  Heckard's 
peppergrass,  heartscale,  brittlescale,  San 
Joaquin  spearscale,  Ferris'  milk-vetch, 
spike-primrose,  sessile  mousetail,  and 


palmate-bracted  bird's  beak.  This  unit  is 
also  part  of  vernal  pool  fairy  shrimp 
Unit  10,  and  vernal  pool  tadpole  shrimp 
Unit  5,  and  coincides  with  Unit  2  for 
Conservancy  fairy  shrimp,  Unit  3  for 
Hairy  Orcutt  grass,  and  Unit  3  for 
Hoover's  spurge. 

Unit  6.  Waterford  Unit,  Stanislaus  and 
Tuolumne  Counties  (36,414  ha  (89.978 
ac)) 

This  unit  is  proposed  as  critical 
habitat  for  Greene's  tuctoria  because  it 
supports  occiirrences  of  the  species 
within  vernal  pools  and  swales  that 
maintain  the  necessary  primary 
constituent  elements  essential  for  its 
conservation,  including  the  only  vernal 
pools  where  Greene's  tuctoria  is  known 
to  occur  on  slightly  alkaline  soils  of  the 
Meikle  and  Paulsell  series  (CNDDB 
2002,  Holland  1998,  USDA  2001).  This 
unit  contains  numerous  pools  with 
occurrences  and  associated  watersheds 
that  contribute  to  the  filling  and  drying 
of  the  vernal  pool  or  ephemeral 
wetland,  and  that  maintain  suitable 
periods  of  pool  inundation,  water 
quality,  and  soil  moisture  for  the 
germination,  growth,  reproduction,  and 
dispersal  of  Greene's  tuctoria. 

Agricultinal  conversion  presents  the 
greatest  threat  to  habitat  for  Greene's 
tuctoria  in  this  unit,  and  several 
occurrences  within  this  unit  have  been 
extirpated  or  have  severely  declined  as 
a  result  of  agricultural  conversion  and 
intensive  grazing  (CNDDB  2002).  This 
unit  is  over  200  km  (120  mi)  from  the 
nearest  Greene's  tuctoria  occurrences  to 
the  north.  All  occurrences  in  this  unit 
are  on  private  lands. 

The  unit  boundary  was  drawn  to 
include  species  occurrences  and  the 
vernal  pool  complexes  in  which  they 
occur  as  mapped  by  Holland  (1998)  and 
as  visible  on  SPOT  imagery,  as  well  as 
elevation  contours  in  the  eastern  foothill 
region  and  sub-watershed  boundaries. 
The  Waterford  Unit  is  bordered  by  the 
Stanislaus  River  to  the  north  and  the 
Tuolumne  River  to  the  south.  The  City 
of  La  Grange  is  located  southeast  of  the 
unit.  County  Road  J9  runs  west  of  the 
unit,  and  the  Oakdale  Airport  is  located 
outside  of  the  northwest  comer.  The 
eastern  boundary  extends  into  the  low 
elevation  foothills  of  the  Sierra  Nevada. 
Vernal  pools  in  the  Waterford  Unit  are 
located  mainly  in  eastern  Stanislaus 
County,  but  overlap  into  southwestern 
Tuolumne  County.  This  unit  overlaps 
with  vernal  pool  tadpole  shrimp  Unit 
13,  San  Joaquin  Valley  Orcutt  grass  Unit 
1,  hairy  Orcutt  grass  Unit  4,  Colusa  grass 
Unit  5,  Hoover's  spurge  Unit  4,  and 
succulent  owl's-clover  Unit  2.  Other 
sensitive  vernal  pool  species  found 
within  this  unit  include  California  tiger 


salamander,  western  spadefoot  toad, 
dwarf  downingia,  and  California 
linderiella.  Approximately  0.8  ha  (2  ac) 
of  this  unit  is  administered  by  the 
CDFG.  The  remaining  lands  within  this 
unit  are  privately  ovtmed. 

Unit  7,  Merced  Unit,  Merced,  Madera, 
and  Mariposa  Counties  (73.707  ha 
(182.127  ac)) 

This  unit  is  proposed  as  critical  for 
Greene's  tuctoria  because  it  contains 
numerous  occurrences  of  the  species 
within  large,  hydrologically  intact 
vernal  pool  grassland  areas  (Holland 
1998,  VoUmar  1999),  including  pools . 
Northern  Hardpan  vernal  pools  on 
Redding,  Raynor,  and  Bear  Creek  soils 
(USDA  2001.  EIP  1999).  Over  30  percent 
of  the  extant  occurrences  of  Greene's 
tuctoria  are  in  the  Merced  Unit  (CNDDB 
2001).  This  unit  contains  the  primary 
constituent  elements  necessary  for 
conservation  of  the  species  including 
germination,  growth,  reproduction,  and 
dispersal.  This  unit  represents  one  of 
only  two  areas  throughout  the  species 
range  where  Greene's  tuctoria 
occurrences  are  not  considered  to  be 
declining  (CNDDB  2001). 

Agricultural  conversion  presents  a 
great  threat  to  habitat  for  Greene's 
tuctoria,  particularly  in  areas  along  the 
western  edge  of  this  unit  on  the  valley 
floor  where  irrigated  agricultiue  has 
encroached  on  lands  adjacent  to 
occupied  vernal  pool  complexes.  The 
proposed  UC  Merced  Campus  and 
associated  development  will  also  have  a 
significant  impact  on  the  long-term 
sustainability  of  vernal  pool  complexes. 
Other  significant  threats  to  Greene's 
tuctoria  include  urban  encroachment 
and  competition  with  non-native  plants. 

The  unit  boundary  was  drawn  to 
include  species  occurrences  and  the 
vernal  pool  complexes  in  which  they 
occur  as  mapped  by  Holland  (1998)  and 
as  visible  on  SPOT  imagery.  A  majority 
of  the  vernal  pool  habitat  in  the  Merced 
Unit  is  in  Merced  County.  The  eastern 
edge  of  the  unit  overlaps  into  Mariposa 
County  and  in  the  south  it  extends  to 
the  Chowchilla  River  in  Madera  County. 
The  northern  boundary  parallels  the 
Merced  River.  The  entire  unit  is  located 
east  of  Highway  99,  The  Merced  Unit 
coincides  with  vernal  pool  tadpole 
shrimp  Unit  15  and  vernal  pool  fairy 
shrimp  Unit  22.  It  also  encompasses 
hairy  Orcutt  grass  Unit  6,  succulent 
owl's-clover  units  3B  and  4,  San  Joaquin 
Valley  Orcutt  grass  units  2  and  3,  Colusa 
grass  Unit  7,  and  Conservancy  fairy 
shrimp  Unit  6.  Other  sensitive  vernal      ' 
pool  species  found  within  this  unit 
include  the  California  tiger  salamander, 
shining  navarretia,  dwarf  downingia, 
Bogg's  Lake  hedge-hyssop,  western 
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spadefoot  toad,  and  California 
linderiella.  Approximately  419  ha 
(1,048  ac)  is  owned  by  the  DOD,  3  ha 
(4  ac)  by  BLM,  10  ha  (26  ac)  by 
California  State  Parks.  TNC  has  4,513  ha 
(11,283  ac)  of  easement  lands  within 
this  unit.  The  remaining  lands  within 
this  unit  are  privately  owned. 

Unit  8.  Madera  Unit,  Madera  County 
(13.222  ha  (32.670  ac)) 

This  linit  is  proposed  as  critical 
habitat  for  Greene's  tuctoria  because  the 
area  supports  occurrences  of  the  species 
(CNDDB  2002).  This  occurrence 
represents  the  southern  extent  of  the 
species  currently  known  range.  All 
other  historical  or  previously 
documented  occurrences  to  the  south  in 
Fresno  and  Tulare  counties  are 
considered  extirpated  (CNDDB  2002). 
Although  this  site  is  considered 
possibly  extirpated,  it  is  proposed  as 
critical  habitat  until  a  determination  of 
the  current  status  of  the  occurrence  can 
be  made.  Greene's  tuctoria  has  a  highly 
persistent  soil  seed  bank,  and  it  is  likely 
that  individuals  exist  in  the  soil  as  seeds 
even  if  adult  plants  have  not  been 
observed  at  the  site  in  recent  times.  This 
unit  contains  areas  that  support  vernal 
pools,  swales,  or  other  ephemeral  ponds 
and  depressions  and  their  associated 
uplands.  There  are  numerous  wetland 
features  that  contain  suitable  inimdation 
periods  for  Greene's  tuctoria  to 
germinate,  grow,  and  reproduce.  Vernal 
pools  and  their  associated  biota, 
particularly  on  the  western  edge  of  this 
unit  closer  to  the  valley  floor,  are 
progressively  being  degraded  and 
replaced  by  irrigated  agriculture  and 
invasive  plant  species. 

The  unit  boimdary  was  drawn  to 
include  species  occurrences  and  the 
vernal  pool  complexes  in  which  they 
occur  as  mapped  by  Holland  (1998)  and 
as  visible  on  SPOT  imagery.  Located  in 
Madera  County,  this  unit  contains 
vernal  pool  habitat  extending  from  the 
Chowchilla  River  in  the  north  to  the 
Fresno  River  in  the  south.  All  vernal 
pools  in  this  unit  are  located  east  of 
State  Highway  99  and  extend  into  the 
low  elevation  foothill  region  of  the 
Sierra  Nevada.  The  town  of  Madera 
borders  the  unit  on  its  southwest  edge, 
Hensley  Lake  is  east  of  the  unit,  and 
Eastman  Lake  is  northeast  of  the  unit. 
The  Madera  Unit  overlaps  with 
succulent  owl's-clover  Unit  4,  San 
Joaquin  Valley  Orcutt  grass  units  3  and 
4.  and  hairy  Orcutt  giass  Unit  6,  and 
vernal  pool  tadpole  shrimp  Unit  15. 
Other  sensitive  vernal  pool  species 
found  within  this  unit  include 
California  tiger  salamander  and 
California  linderiella.  All  the  lands 
within  this  unit  are  privately  owned. 


Hairy  Orcutt  Grass 

In  proposing  critical  habitat  units  for 
hairy  Orcutt  grass,  we  evaluated  the  life 
history  and  current  distribution  of  the 
species,  the  primary  constituent 
elements,  and  the  current  threats  to  the 
species.  This  information  allowed  us  to 
determine  which  areas  are  likely  to 
contribute  to  the  conservation  of  hairy 
Orcutt  grass. 

Of  the  38  hairy  Orcutt  grass  element 
occurrences  listed  by  the  CNDDB 
(2001),  not  counting  the  misidentified 
population  of  San  Joaquin  Valley  Orcutt 
grass,  24  are  presumed  to  be  extant. 
Nineteen  of  those  occurrences  have 
been  confirmed  as  extant  within  the 
past  decade  (CNDDB  2001).  Currently, 
the  main  area  of  concentration  for  hairy 
Orcutt  grass  is  the  Vina  Plains  area  in 
Tehama  Coimty.  An  isolated  occurrence 
is  found  nearby  in  central  Butte  County. 
Several  other  occurrences  are  foimd  in 
Madera  County  between  the  city  of 
Madera  and  Millerton  Lake.  There  are 
several  occurrences  in  eastern 
Stanislaus  County.  All  four  extant 
occurrences  in  Glenn  County  occur  on 
the  Sacramento  National  Wildlife 
Refuge.  Hairy  Orcutt  grass  apparently 
has  been  extirpated  from  Merced 
Coimty  (Stone  et  al.  1988,  Keeler-Wolf 
et  al.  1998,  CNDDB  2001). 

Historically,  habitat  loss  was  the 
primary  factor  responsible  for  the 
decline  of  hairy  Orcutt  grass.  Of  the  11 
element  occurrences  considered  by  the 
CNDDB  (2002)  to  be  extirpated,  4  in 
Stanislaus  County  were  converted  to 
almond  orchards  or  vineyards  (Stone  et 
al.  1988,  CNDDB  2002).  Most  of  the 
conversion  occurred  prior  to  1976 
(Crampton  1959,  Crampton  1976. 
Medeiros  1976,  Reeder  1982).  Two  other 
occurrences  in  Madera  Coimty  were  lost 
by  development  for  residences  and 
orchards.  The  other  five  occurrences, 
which  were  in  Madera,  Merced,  and 
Stanislaus  counties,  are  listed  as 
extirpated  because  the  habitat  was  being 
used  for  irrigated  pasture  or  dry  farming 
or  had  been  disced  when  they  were  last 
visited  in  1986  and  1987  (Stone  et  al. 
1988).  However,  continued  field  visits 
are  advisable  because  another 
population  reappeared  several  years 
after  discing  (CNDDB  2001). 

Hairy  Orcutt  grass  no  longer  occurs  in 
the  Glenn  County  pool  where  it  was 
found  in  1937  because  the  area  is  now 
a  permanent  pond  (J.  Silveira  pers. 
comm.).  Inappropriate  hydrology  also 
may  be  responsible  for  the  loss  of  one 
other  occurrence  at  the  Sacramento 
National  Wildlife  Refuge  (Silveira  in  lift. 
2000).  The  population  consisted  of  20 
plants  when  it  was  first  discovered  in 
1993,  but  those  plants  died  before 


setting  seed  due  to  flooding  firom  a 
summer  rainstorm,  and  none  have  been 
seen  since  that  time  (Silveira  in  litt. 
2000).  The  population  could  reappear  in 
future  years  if  a  substantial  soil  seed 
bank  exists,  and  thus  it  is  presumed  to 
be  extant. 

Habitat  loss  continues  to  pose  a  threat 
to  the  survival  of  hairy  Orcutt  grass. 
Agricultural  and  residential 
development  are  proceeding  in  the 
vicinity  of  the  remaining  Stanislaus  and 
Madera  county  occurrences  and  may 
lead  to  the  destruction  of  additional 
populations  in  the  foreseeable  future 
(Stone  et  al.  1988).  Cattle  grazing  was  an 
ongoing  land  use  at  20  occurrences 
when  they  were  last  visited,  including 
6  where  this  species  may  already  be 
extirpated  (CNDDB  2002).  Three 
occurrences  are  believed  to  have  been 
eliminated  by  "excessive"  livestock 
grazing,  and  seven  others  were  damaged 
by  summer  grazing  or  overuse. 
However,  "moderate"  grazing  in  spring 
likely  is  compatible  (Stone  et  al.  1988) 
and  may  be  beneficial.  Invasion  of  non- 
native  plants  is  an  increasing  probleni 
throughout  the  range  of  hairy  Orcutt 
grass  (Stone  et  al.  1988).  Several 
researchers  (Stone  et  al.  1988, 
Alexander  and  Schlising  1997)  have 
suggested  that  cattle  may  have  carried  in 
seeds  of  non-iiative  plants,  and 
disturbance  from  trampling  may  have 
facilitated  their  establishment. 
Bindweed  (Convolvulus  sp.)  has 
increased  in  ft'equency  in  the  Vina 
Plains  since  1984,  and  cocklebur  is  still 
present.  Pools  where  hairy  Orcutt  grass 
grows  had  higher  fi^uencies  of  these 
invasive  species  than  did  other  pools  on 
the  Vina  Plains  Preserve  in  1995  and 
altered  hydrology  may  have  contributed 
to  the  presence  of  invasive  plants  in  the 
pools  (Alexander  and  Schlising  1997). 

Hairy  Orcutt  Grass  Unit  Review 

We  conducted  a  regional  review 
across  the  range  of  hairy  Orcutt  grass  to 
evaluate  and  select  areas  that  are 
essential  to  the  conservation  of  the 
species  and  that  may  require  special 
management.  Important  factors  we 
considered  were  the  knowm  presence  of 
the  species  and  the  presence  of  the 
primary  constituent  elements  essential 
to  the  conservation  of  the  species.  A 
specific  description  of  each  area  is 
outlined  below. 

Unit  l.Vina  Plains  Unit,  Tehama  and 
Butte  Counties  (8,748  ha  (21,61 7  ac)) 

This  area  is  proposed  as  critical 
habitat  for  hairy  Orcutt  grass  because  it 
supports  over  25  percent  of  all  knowm 
occurrences  of  the  species  and  contains 
large  vernal  pools  occurring  on  Tuscan 
and  Anita  soils  (USDA  2001,  CNDDB 
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2002).  The  boundaries  of  this  unit  were 
delineated  to  include  the  interconnected 
pools,  swales,  and  associated  uplands 
mapped  by  Holland  (1998)  that 
contribute  to  the  filling  and  drying  of 
the  vernal  pools  where  the  species 
occur,  and  maintain  suitable  periods  of 
pool  inundation,  water  quality,  and  soil 
moisture  for  hairy  Orcutt  grass 
germination  and  reproduction.  This  unit 
represents  the  northern  extent  of  the 
species  range,  and  is  over  40  km  (25  mi) 
from  the  nearest  occurrence  to  the 
south.  This  area  represents  one  of  only 
two  areas  where  large  hairy  Orcutt 
populations  are  protected,  and  where 
long-term  monitoring  of  the  species 
status  has  occurred. 

Hairy  Orcutt  grass  may  be  threatened 
by  invasive  species  witUn  this  unit 
(Alexander  and  Schlising  1997).  In  some 
areas  special  management  actions  have 
been  taken  to  counteract  the  negative 
effects  of  invasive  species  on  hairy 
Orcutt  grass.  For  example,  cocklebur,  an 
aggressive  native  plant,  has  been 
removed  by  hand  from  some  of  the  Vina 
Plains  pools  (Alexander  and  Schlising 
1997),  an  effort  that  began  in  1991  using 
funds  from  the  California  Endangered 
Species  Tax  Check-Off  Fund  (CDFG 
1991). 

The  majority  of  the  lands  included 
within  this  unit  are  privately  owned. 
This  unit  contains  TNC's  1862-ha 
(4.600-ac)  Vina  Plains  preserve.  The 
preserve  contains  over  300  species  of 
plants,  and  diverse  communities  of 
aquatic  invertebrates.  Since  the  1960's, 
the  Vina  Plains  area  has  been  the  focus 
of  a  number  of  research  projects, 
including  long-term  adaptive 
management  and  monitoring  efforts 
evaluating  of  the  effects  of  grazing  and 
fire  on  vernal  pool  plants,  including 
hairy  Orcutt  grass  (Griggs  2000).  Much 
of  the  basic  life  history  information 
known  about  hairy  Orcutt  grass  was 
collected  at  Vina  Plains  (e.g.,  Stone  et  al. 
1988,  Alexander  and  Schlising  1997). 
The  results  of  this  research  have 
provided  crucial  information  to  guide 
management  and  monitoring  of  vernal 
pool  ecosystems  and  to  identify  factors 
which  influence  population  dynamics 
of  a  niunber  of  endangered  species, 
including  hairy  Orcutt  grass. 

The  Vina  Plains  is  open  to  the  public 
and  provides  excellent  outreach  and 
educational  opportunities.  In  addition 
to  TNC,  the  importance  of  vernal  pool 
habitats  in  this  area  has  been  recognized 
by  the  CDFG,  the  Service,  the  EPA,  the 
CNPS.  the  NRCS's  WRP,  and  by 
researchers  at  the  CSU  at  Chico,  who 
have  all  supported  research  and 
conservation  efforts  for  hairy  Orcutt 
grass  and  other  vernal  pool  species 
within  this  unit.  Urban  development 


north  of  Chico  and  the  conversion  of 
grazed  lands  to  more  intensive 
agricultural  uses  threaten  vernal  i>ool 
habitat  within  this  unit. 

This  unit  for  hairy  Orcutt  grass 
occupies  the  area  south  of  Deer  Creek 
and  north  of  Pine  Creek  to  near  Cana 
Highway.  State  Route  99  bisects  this 
unit  and  the  western  boundary  generally 
parallels  the  Southern  Pacific  Railway 
line.  This  unit  is  included  within  Unit 
7  for  vernal  pool  fairy  shrimp,  Unit  3  for 
vernal  pool  tadpole  shrimp.  Unit  1  for 
Conservancy  fairy  shrimp,  Unit  2  for 
Greene's  tuctoria,  Unit  1  for  Hoover's 
spurge,  and  Unit  4  for  slender  Orcutt 
grass.  Additional  sensitive  vernal  pool 
species  occurring  in  this  unit  include 
California  linderiella  and  Bogg's  Lake 
hedge-hyssop.  Land  ownership  within 
this  unit  includes  2.264  ha  (5,660  ac)  by 
TNC  and  57  ha  (142  ac)  of  private  land 
protected  by  conservation  easement  or 
agreement  under  the  WRP.  TNC  has  an 
additional  3,826  ha  (9,564  ac)  of 
conservation  easements  within  this  unit. 

Unit  2,  Butte  Unit,  Butte  County, 
California  (979  ha  (2,418  ac)) 

This  imit  is  proposed  as  critical  for 
hairy  Orcutt  grass  because  it  supports 
the  species  within  vernal  pools  on 
Tuscan  soils  (Holland  1998,  USDA 
1994, 1999.  CNDDB  2002).  These  pool 
types  remain  inundated  for  sufficient 
periods  of  time  to  allow  hairy  Orcutt 
grass  to  complete  its  life  cycle.  This  area 
and  Unit  1  are  the  only  locations  where 
hairy  Orcutt  grass  is  found  on  the 
Tuscan  soil  types.  This  area  comprises 
one  of  only  three  areas  where  this 
species  occurs  in  the  Sacramento 
Valley,  and  is  important  to  maintain  the 
species  range  and  distribution.  The 
northern  occurrences  of  hairy  Orcutt 
grass  are  isolated  from  occurrences  in 
the  southern  part  of  the  species  range. 
This  unit  is  over  40  km  (25  mi)  from  the 
nearest  units  to  the  north  and  west,  and 
over  225  km  (140  mi)  from  the  nearest 
unit  to  the  south  and  is  one  of  seven 
known  occurrences  of  the  species.  This 
unit  represents  some  of  the  last 
remaining  lower  elevation  vernal  pool 
habitats  in  Tehama  and  Butte  counties. 

The  boundaries  of  this  unit  were 
delineated  to  include  the  interconnected 
pools,  swales,  and  associated  uplands 
mapped  by  Holland  (1998)  and  EPA 
(1994)  that  contribute  to  the  filling  and 
drying  of  the  vernal  pools  where  the 
species  occur^  and  maintain  suitable 
periods  of  pool  inundation,  water 
quality,  and  soihnoisture  for  hairy 
Orcutt  grass  germination  and 
reproduction. 

vhxa  unit  for  hairy  Orcutt  grass 
occupies  the  area  north  of  the 
intersection  of  State  Route  99  and  Route 


149  in  Butte  County.  The  eastern 
boundary  extends  up  the  watershed  of 
Clear  Creek  and  the  western  boundary 
extends  south  paralleling  State  Route  99 
to  Little  Dry  Creek.  This  unit  is  within 
Unit  9  for  vernal  pool  fairy  shrimp  and 
Unit  4  for  vernal  pool  tadpole  shrimp, 
and  coincides  with  Unit  3  for  Greene's 
tuctoria  and  Unit  2  for  Hoover's  spurge. 
All  the  lands  within  this  unit  are 
privately  owned. 

Unit  3,  Sacramento  Refuge  Unit,  Glenn 
and  Colusa  Counties  (5.718  ha  (14.129 
ac)) 

This  unit  is  proposed  as  critical  for 
hairy  Orcutt  grass  because  it  contains 
multiple  occurrences  of  the  species 
within  alkaline  vernal  pools  on  the 
Willows  and  Riz  soil  series  (CNDDB 
2002)  and  the  vernal  pool  habitat 
remains  inundated  for  sufficient  periods 
of  time  to  allow  hairy  Orcutt  grass  to 
complete  its  life  cycle.  This  area  is  one 
of  only  three  locations  where  hairy 
Orcutt  grass  is  found  in  the  Sacramento 
Valley.  This  area  represents  one  of  only 
two  areas  where  large  hairy  Orcutt 
populations  are  protected,  and  where 
long-term  monitoring  of  the  species 
status  has  occurred. 

Habitat  for  hairy  Orcutt  grass  is 
greatly  fragmented  in  this  portion  of  its 
range,  and  this  unit  is  over  40  km  (25 
mi)  from  the  nearest  unit  to  the  east,  and 
over  225  km  (140  mi)  from  the  nearest 
unit  to  the  south.  Hairy  Orcutt  grass  is 
known  from  only  7  general  areas  across 
its  entire  range,  and  each  of  these 
locations  is  essential  to  the  conservation 
of  this  species. 

The  boundaries  of  this  unit  were 
delineated  to  include  the  intercoimected 
pools,  swales,  and  associated  uplands 
niapped  by  Holland  (1998)  that 
contribute  to  the  filling  and  drying  of 
the  vernal  pools  where  the  species 
occur,  and  maintain  suitable  periods  of 
pool  inundation,  water  quality,  and  soil 
moisture  for  hairy  Orcutt  grass 
germination  and  reproduction. 

This  unit  for  haiiy  Orcutt  grass 
occupies  the  vernal  pool  habitat  east  of 
Interstate  5  to  the  Colusa  Trough  from 
Riz  Road  on  the  north  and  Delevan  Road 
on  the  south.  The  area  encompasses  the 
Sacramento  National  Wildlife  Refuge 
5,126  ha  (12,816  ac).  This  unit  is  abo 
part  of  vernal  pool  fairy  shrimp  Unit  10, 
and  vernal  pool  tadpole  shrimp  Unit  5, 
and  coincides  with  Unit  2  for 
Conservancy  fairy  shrimp,  Unit  5  for 
Greene's  tuctoria,  and  Unit  3  for 
Hoover's  spurge.  Other  rare  vernal  pool 
species  found  in  the  unit  include 
pappose  spikeweed,  Fremont's 
goldfields.  alkali  goldfields.  Scribe's 
popcorn  flower,  Hoover's  downingia, 
folded  dovtmingia,  Heckard's 
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peppergrass,  heartscale,  brittlescale,  San 
Joaquin  spearscale,  Ferris'  milk-vetch, 
spike-primrose,  sessile  mousetail,  and 
palmate-bracted  bird's  beak.  The 
remaining  land  within  this  imit  is 
privately  owned. 

Unit  4,  Turlock  Unit.  Stanislaus  and 
Merced  Counties  (25.318  ha  (62,560  ac)) 

The  Turlock  Unit  is  proposed  as 
critical  habitat  for  hairy  Orcutt  grass 
because  it  contains  occiurences  of  the 
species  within  large  vernal  pools  on 
Whitney  and  Meikle  soils  that  provide 
the  necessary  timing  and  length  of 
inundation  essenticil  to  the  conservation 
of  this  species  (C^4DDB  2001,  Holland 
1998,  USDA  2001).  This  unit  contains 
the  well  known  Hickman  pools  in 
Stanislaus  County,  and  a  high 
concentration  of  hairy  Orcutt  grass 
occurrences  (CNDDB  2001).  The 
Hickman  pool  complex  contains  one  of 
the  largest  vernal  lakes  in  California  at 
more  than  121  ha  (300  ac)  and 
represents  a  imique  habitat  for  hairy 
Orcutt  grass.  This  imit  contains 
numerous  vernal  pools,  swales,  and 
other  ephemeral  wetlands  and 
depressions  of  appropriate  sizes  and 
depths  to  sustain  hairy  Orcutt  grass 
germination,  growth,  and  reproduction. 

This  unit  contains  large,  intact  vernal 
pool  grasslands  that  help  maintain  the 
distribution  of  the  species  over  its  entire 
range,  hi  vernal  pool  grasslands  south  of 
this  unit,  two  hairy  Orcutt  grass 
occurrences  are  presimied  extirpated  as 
a  result  of  agricidtural  conversion  and 
intensive  cattle  grazing.  Extant  hairy 
Orcutt  grass  occurrences  within  this 
unit  are  threatened  by  altered 
hydrology,  overgrazing,  and  competition 
with  invasive  species  (CNDDB  2002). 
The  watershed  containing  the  Hickman 
vernal  pools  has  been  breached  by 
hundreds  of  acres  of  orchards  that  have 
been  planted  upstream.  The  integrity  of 
the  vernal  pool  complexes  in  eastern 
Stanislaus  and  Merced  coimties  is 
seriously  threatened  by  irrigated 
agriculture,  upland  housing 
development,  and  the  proposed  UC 
Merced  Campus  and  associated 
development. 

The  unit  boundary  was  drawn  to 
include  species  occurrences  and  the 
vernal  pool  complexes  in  which  they 
occur  as  mapped  by  Holland  (1998)  and 
as  visible  on  SPOT  imagery.  The 
Tiulock  Unit  is  bordered  by  the 
Tuolumne  River  to  the  north  and  the 
Merced  River  to  the  south.  The  unit  lies 
between  the  towns  of  La  Grange  and 
Snelling.  County  Road  J9  runs  west  of 
the  unit  and  the  eastern  edge  is  located 
in  the  low  elevation  foothills  of  the 
Sierra  Nevada.  Vernal  pools  in  the 
Turlock  Unit  are  located  in  eastern 


Stanislaus  and  Merced  counties.  This 
imit  coincides  with  Hoover's  spurge 
Unit  5,  Colusa  grass  Unit  7,  Greene's 
tuctoria  Unit  9  and  succulent  owl's- 
clover  Unit  3A.  It  overlaps  vernal  pool 
fairy  shrimp  Unit  21.  Land  ownership 
within  this  unit  includes  ELM  (7  ha  (17 
ac))  and  California  State  Parks  (25  ha  (61 
ac)),  The  remaining  land  within  this 
unit  is  privately  owned. 

Unit  5,  Madera  Unit.  Madera  County 
(9.085  ha  (22.448  ac)) 

This  unit  is  proposed  as  critical 
habitat  for  hairy  Orcutt  grass  because  it 
contains  occiurences  of  the  species 
within  vernal  pools  formed  on 
Greenfield  and  Hanford  soil  series 
(Holland  1998,  CNDDB  2002).  These 
soils  support  vernal  pools,  swales,  and 
other  ephemeral  wetlands  and 
depressions  of  appropriate  sizes  and 
depths  to  sustain  germination,  growth 
and  reproduction  of  hairy  Orcutt  grass. 
To  maintain  the  full  range  of  ecological 
conditions  in  which  this  species  occurs, 
conservation  of  hairy  Orcutt  grass 
populations  and  vernal  pool  habitat  in 
the  Madera  Unit  is  important. 

The  Madera  Unit  contains  a  California 
Department  of  Transportation  mitigation 
site  which  protects  a  small  occurrence 
of  hairy  Orcutt  grass,  and  is  the  only 
conservation  area  for  this  species  in  the 
Southern  Sierra  Foothills.  However, 
vernal  pool  habitat  in  and  adjacent  to 
this  unit  is  progressively  being 
eliminated  and  modified.  An  occurrence 
of  hairy  Orcutt  grass  approximately  11 
km  (7  mi)  east  of  Madera  has  been 
extirpated  due  to  residential 
development.  The  development  of 
ranch-style  homes,  small  horse  pastiues, 
orchards  and  new  roads  poses  a  serious 
threat  to  at  least  five  other  occurrences 
in  or  adjacent  to  this  unit.  However, 
hairy  Orcutt  grass  has  successfully  been 
introduced  into  created  vernal  pools  in 
this  unit. 

The  unit  boundary  was  drawn  to 
include  species  occurrences  and  the 
vernal  pool  complexes  in  which  they 
occur  as  mapped  by  Holland  (1998)  and 
as  visible  on  SPOT  imagery.  Located  in 
Madera  County,  this  unit  contains 
vernal  pool  habitat  extending  from  the 
Chowchilla  River  in  the  norCh  to  the 
Fresno  River  in  the  south.  The  Fresno 
River  separates  this  unit  from  the 
Cottonwood  Creek  Unit  to  the  south.  Ail 
vernal  pools  in  this  unit  are  located  east 
of  the  Atchison,  Topeka,  and  Santa  Fe 
Railroad  and  extend  into  the  low 
elevation  foothill  region'xjf  the  Sierra 
Nevada.  Berenda  Creek  bisects  the  unit. 
The  town  of  Madera  is  located 
southwest  of  the  unit,  Hensley  Lake  is 
east  of  the  unit,  and  Eastman  Lake  is 
northeast  of  the  unit.  The  Madera  Unit 


coincides  with  San  Joaquin  Valley 
Orcutt  grass  Unit  4,  succulent  owl's- 
clover  Unit  4,  and  overlaps  vernal  pool 
fairy  shrimp  Unit  24A.  olther  sensitive 
vernal  pool  species  found  within  this 
unit  include  California  tiger  salamander 
and  California  linderiella.  All  the  land 
within  this  unit  is  privately  owned. 

Unit  6.  Cottonwood  Creek  Unit,  Madera 
County  (15.824  ha  (39.100  ac)) 

This  area  is  proposed  as  critical 
habitat  for  hairy  Orcutt  grass  because  it 
supports  over  15  percent  of  the  known 
occiurences  of  the  species  within 
Northern  Claypan  vernal  pools  formed 
on  Cometa,  Greenfield,  Hanford  soil 
series  (CNDDB  2001,  USDA  1994, 
Holland  1998).  These  pool  types 
provide  the  necessary  timing,  length  of 
inundation,  water  quality,  and  soil 
moisture  for  hairy  Orcutt  grass 
germination,  growth  and  reproduction. 
The  Cottonwood  Creek  Unit  represents 
the  southern  extent  of  hairy  Orcutt  grass 
range.  This  unit  contains  large  intact 
and  contiguous  vernal  pool  grassland 
areas  that  help  maintain  the  distribution 
of  the  species  through  out  its  range. 

The  unit  boundary  was  drawn  to 
include  species  occurrences  and  the 
vernal  pool  complexes  in  which  they 
occur  as  mapped  by  Holland  (1998)  and 
as  visible  on  SPOT  imagery,  as  well  as 
elevation  contours  in  the  eastern  foothill 
region  and  sub-watershed  boundaries. 
Located  in  Madera  County,  this  unit 
contains  vernal  pool  habitat  extending 
fitim  the  Fresno  River  in  the  north  to  the 
San  Joaquin  River  in  the  south.  The 
Fresno  River  separates  this  unit  from  the 
Madera  Unit  to  the  north.  All  vernal 
pools  in  this  unit  are  located  east  of  the 
Atchison,  Topeka,  and  Santa  Fe 
Railroad,  extending  east  into  the  low 
elevation  foothill  region  of  the  Sierra 
Nevada.  Highway  41  bisects  the  eastern 
portion  of  Ae  unit.  The  Cottonwood 
Creek  Unit  overlaps  succulent  owl's- 
clover  Unit  4,  San  Joaquin  Valley  Orcutt 
grass  Unit  4,  and  vernal  pool  fairy 
shrimp  Unit  24A.  Other  sensitive  vernal 
pool  species  found  within  this  unit 
include  California  linderiella,  spiny- 
sepaled  button-celery,  California  tiger 
salamander,  and  western  spadefoot 
toad.  Approximately  4  ha  (10  ac)  are 
owned  by  the  CDFG. 

Sacramento  Orcutt  Grass  Criteria 

In  proposing  critical  habitat  units  for 
Sacramento  Orcutt  grass  we  evaluated 
the  life  history  and  current  distribution 
of  the  species,  the  primary  constituent 
elements,  and  the  current  threats  to  the 
species.  This  information  allowed  us  to 
determine  which  areas  are  likely  to 
contribute  to  the  conservation  of 
Sacramento  Orcutt  grass. 
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Sacramento  Orcutt  grass  is  found  only 
in  Sacramento  County.  The  species  was 
historically  known  irom  nine 
occiurences.  However,  one  entire 
occurrence  and  a  portion  of  another 
have  been  extirpated.  Thus,  eight  of  the 
nine  occurrences  are  extant.  Five 
occurrences,  comprising  more  than  70 
percent  of  the  occupied  habitat,  are 
concentrated  into  a  single  area  of 
approximately  6  sq  km  (2.3  sq  mi)  east 
of  Mather  Field.  Two  other  occurrences 
are  adjacent  to  each  other — Phoenix 
Field  Ecological  Reserve  and  the 
introduced  population  at  Phoenix  Park. 
The  eighth  extant  occurrence  is  near 
Rancho  Seco  Lake  (Stone  et  al.  1988, 
Cochrane  in  litt.  1995a,  Morey  in  litt. 
1996,  CNDDB  2002). 

Sacramento  Orcutt  grass  was 
extirpated  from  its  historic  occurrence 
between  Orangevale  and  Folsom  by 
urban  development.  The  species  was 
ektirpated  from  one  pool  near  Grant 
Line  Road  by  changes  in  hydrology — 
pool  depth  was  increased  artificially  to 
provide  a  longer-lasting  water  source  for 
livestock,  which  created  conditions 
unsuitable  for  persistence  of  Sacramento 
Orcutt  grass  (Stone  et  al.  1988,  CNDDB 
2002).  Even  though  they  have  not  been 
extirpated,  extant  occurrences  at  the 
Phoenix  Field  Ecological  Reserve  and 
the  Phoenix  Park  Vernal  Pool  Preserve 
have  been  degraded  by  off-road  vehicles 
and  alterations  to  natural  drainage 
patterns  (Clark  et  al.  1998). 

The  remaining  pools  where 
Sacramento  Orcutt  grass  grows  are 
subject  to  a  wide  variety  of  factors  that 
threaten  the  species  survival.  Urban 
encroachment  and  the  associated 
increase  in  human  activities,  is  the 
primary  factor.  One  occurrence  in  the 
primary  area  of  concentration  could  be 
destroyed  by  expansion  of  the  county 
landfill  (Cochrane  in  litt.  1995a);  the 
precise  area  of  expansion  has  yet  to  be 
determined.  At  present,  trash  from  the 
landfill  frequently  blows  into  the  pools 
(Cochrane  in  litt.  1995b).  An  industrial 
park  and  road  widening  threaten 
another  one  of  the  occurrences  in  the 
same  area  (Stone  et  al.  1988,  Cochrane 
in  litt.  1995a). 

Competition  from  native  plants  such 
as  pale  spikerush  [Heleocharis  sp.)  and 
mannagrass  [Glyceria  sp.)  could 
displace  Sacramento  Orcutt  grass  (Stone 
et  al.  1988,  Cochrane  in  litt.  1995a, 
Cochrane  in  litt.  1995b,  Clark  et  al. 
1998).  Livestock  grazing  during  the 
growing  season,  or  overstocking  during 
winter  grazing,  may  degrade  habitat  for 
Sacramento  Orcutt  grass;  however, 
grazing  may  be  useful  in  providing 
control  of  competing  plants  if 
appropriate  timing  and  stocking  rates 


can  be  determined  (Griggs  1977,  Stone 
et  al.  1988,  Cochrane  in  litt.  1995b). 

Sacramento  Orcutt  Grass  Unit  Review 

We  conducted  a  regional  review 
across  the  range  of  Sacramento  Orcutt 
grass  to  evaluate  and  select  cU^as  that 
are  essential  to  the  conservation  of  the 
species  and  that  may  require  special 
management.  Important  factors  we 
considered  were  the  known  presence  of 
the  species  and  the  presence  of  the 
primary  constituent  elements  essential 
to  the  conservation  of  the  species.  A 
specific  description  of  each  area  is 
outlined  below. 

Unit  1,  Phoenix  Field  and  Phoenix  Park 
Unit,  Sacramento  County  (29  ha  (72  ac)) 

This  unit  is  proposed  as  critical 
habitat  for  Sacramento  Orcutt  grass 
because  it  supports  25  percent  of  the 
knovtm  occurrences  (2  of  8),  including 
occurrences  found  within  vernal  pools 
on  Red  Bluff  and  Redding  soils  (CNDDB 
2002).  These  pool  types  provide  the 
necessary  timing  and  frequency  of 
inundation  for  Sacramento  Orcutt  grass 
germination,  growth,  and  reproduction. 
The  unit  boundary  was  drawn  to 
include  Sacramento  Orcutt  grass  and  the 
vernal  pool  complexes  in  which  it 
occurs  (Holland  1998,  Sacramento 
County  1999).  SPOT  imagery  was  used 
to  exclude  urban  and  developed  areas, 
however,  the  resolution  of  this  imagery 
did  not  permit  us  to  exclude  all 
developed  areas.  This  unit  represents 
the  northern  extent  of  the  species  range, 
and  one  of  only  three  areas  where 
Sacramento  Orcutt  grass  is  known  to 
occur. 

The  Phoenix  Field  Ecological  Reserve 
and  Phoenix  Park  occurrences  are 
affected  by  excess  runoff  from  lawns, 
baseball  fields,  and  roads;  by  herbicide 
and  fertilizer  applied  in  adjacent  areas 
(Griggs  and  Jain  1983,  Holland  in  litt. 
1986,  Stone  et  al.  1988,  Cochrane  in  litt. 
1995a,  Morey  in  litt.  1996,  Clark  et  al. 
1998);  and  by  dumping  of  landscape 
waste  (Clark  et  al.  1998).  Another  threat 
at  the  Phoenix  Field  Ecological  Reserve 
is  invasion  of  garden  plants  (Clark  et  al. 
1998).  Recreational  activities  such  as 
rollerblading  (Witham  in  litt.  2000a), 
biking,  and  horseback  riding  (Cochrane 
in  litt.  1995a,  Cochrane  in  litt.  1995b, 
Clark  et  al.  1998)  also  are  damaging  the 
Phoenix  Park  occurrence. 

This  unit  is  situated  within  the  City 
of  Fair  Oaks,  and  lies  east  of  Hazel 
Avenue  and  northwest  of  Lake  Natoma. 
This  unit  is  bounded  by  urban 
development  except  for  the  east  side, 
which  is  adjacent  to  Folsom  Lake  State 
Recreation  Area.  The  City  of  Fair  Oak's 
Phoenix  Park,  Phoenix  Field,  and  Jim 
David  Park  are  included  within  the 


boundaries  of  this  unit.  The  unit 
consists  primarily  of  public  land  and  is 
frequently  visited  by  the  public. 
Although  surrounded  by  development, 
this  unit  represents  an  important  urban 
preserve  for  the  species. 

Unit  2.  Southeast  Sacramento  Valley 
Unit,  Rancho  Cordova,  Sacramento 
County  (8.853  ha  (21,875  ac)) 

This  unit  is  proposed  as  critical 
habitat  for  Sacramento  Orcutt  grass 
because  it  contains  over  50  percent  of 
the  known  occurrences  (4  of  8)  of  the 
species  within  vernal  pools  on  Redding 
and  Redbluff  soils  that  contain  the 
primary  constituent  elements  essential 
for  the  conservation  of  the  species 
(USDA  2001,  Holland  1998,  Sacramentq 
County  1999.  CNDDB  2002).  This  unit 
also  represents  one  of  only  three  units 
for  the  species  across  its  entire  range. 
This  unit  includes  relatively 
undisturbed,  hydrologically  intact 
vernal  pool  habitats  as  mapped  by 
Holland  (1998),  that  may  continue  to 
support  natural  vernal  pool  ecosystem 
processes  and  maintain  suitable  habitat 
conditions  for  Sacramento  Orcutt  grass 
to  complete  germination  and 
reproduction. 

The  Southeastern  Sacramento  Valley 
Unit  for  Sacramento  Orcutt  grass 
occupies  the  area  south  and  east  of 
Mather  Airport  and  Regional  Park.  The 
Cosunmes  River  forms  part  of  the 
southern  and  eastern  boundary  of  the 
unit.  Urban  areas  in  the  cities  of 
Sacramento  and  Rosemont  form  the 
western  boundary.  Mather  Airport  and 
the  dredge  tailings  northeast  of  the 
airport  form  the  northern  boundary.  The 
boundaries  of  this  unit  were  delineated 
to  include  the  interconnected  pools, 
swales,  and  associated  uplands  mapped 
by  Holland  (1998)  that  contribute  to  the 
filling  and  drying  of  the  vernal  pools 
where  the  species  occur,  and  maintain 
suitable  periods  of  pool  inundation, 
water  quality,  and  soil  moisture  for 
Sacramento  Orcutt  grass  germination 
and  reproduction. 

The  majority  of  the  lands  included 
within  this  unit  are  privately  owned, 
including  the  Sunrise  Douglas 
mitigation  area,  where  several 
occurrences  of  Sacramento  Orcutt  grass 
are  known  to  occur.  Other  vernal  pool 
habitats  in  this  area  have  been  identified 
by  the  Sacramento  Valley  Open  Space 
Conservancy,  the  CMPS.  and  TNC  as 
excellent  examples  of  vema  pool 
grasslands,  supporting  a  rich  and 
diverse  community  of  vernal  pool 
endemic  plants  and  animals  within 
Sacramento  County.  Vernal  pool 
habitats  in  this  imit  are  threatened  by 
urbanization  from  the  expanding  cities 
of  Sacramento  and  Elk  Grove. 
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Conversion  to  intensive  agriculture, 
particularly  vineyards,  is  also  a 
significant  threat  to  Sacramento  Orcutt 
grass  habitat  in  this  xmit.  The  unit  is 
bisected  by  the  Folsom  South  Canal  and 
State  Highway  16.  This  unit  is  included 
in  Unit  8  for  vernal  pool  tadpole  shrimp 
and  Unit  13  for  vernal  pool  fairy  shrimp 
and  coincides  with  Unit  6  for  slender 
Orcutt  grass.  Other  sensitive  vernal  pool 
species  located  within  this  unit  include 
C^ifomia  linderiella.  legenere,  Bogg's 
Lake  hedge-hyssop,  Ahart's  dwarf  rush, 
and  western  spadefoot  toad. 

Unit  3,  Rancho  Seco  Unit,  Sacramento 
and  Amador  Counties  (15,750  ha 
(38,918  ac))  j 

This  unit  is  proposed  as  critical 
habitat  for  Sacramento  Orcutt  grass 
because  it  supports  occiurences  of  the 
species  within  high  terrace  vernal  pools 
on  Corning  soils  that  contain  the 
primary  constituent  elements  and 
provide  the  necessary  timing  and 
frequency  of  ponding  that  allow  the 
species  to  germinate  and  reproduce 
(Holland  1998,  USDA  2001,  Sacramento 
County  1999.  CNDDB  2002).  This  unit 
represents  one  of  only  three  areas  where 
this  species  is  known  to  occiu-,  and  is 
the  southern  extent  of  the  species  range. 
All  of  these  areas  are  essential  to  the 
species  by  improving  its  chances  of 
surviving  natural  and  environmental 
changes,  as  well  as  random  or  stochastic 
events.  This  imit  includes  relatively 
undisturbed,  hydrologically  intact 
vernal  pool  habitats,  that  may  continue 
to  suppprt  natural  vernal  pool 
ecosystem  processes  and  maintain 
suitable  habitat  conditions  for  the 
species. 

The  western  boundary  of  the  imit  was 
defined  by  the  extent  of  high  terrace 
soils  in  the  region,  including  Coming 
and  Redding  soils,  which  generally 
comprise  the  extent  of  Sacramento 
Orcutt  grass  habitat.  The  northern  and 
southern  boundaries  of  this  unit  were 
delineated  to  exclude  urban  and 
agricultural  areas.  The  majority  of  land 
within  this  unit  is  privately  owned. 
Some  vernal  pool  areas  are  protected  in 
this  unit  on  TNC's  Howard  Ranch 
Preserve  and  Schnider  property  near 
Meiss  Road.  The  Clay  Station  Mitigation 
Bank  and  the  Bordcu  Ranch  mitigation 
site  are  located  within  this  unit,  as  well 
as  a  number  of  smaller  conservation 
areas  including  the  Rancho  Seco 
Preserve  and  the  L.V.  Island  Preserve. 
Approximately  247  ha  (610  ac)  is  owned 
by  the  CDFG,  and  3.094  ha  (7,736  ac)  by 
TNC.  An  additional  5  ha  (11  ac)  of 
private  land  is  protected  by  WRP 
easements  or  agreements.  Urban 
expansion  and  conversion  to  vineyards 


threaten  existing  vernal  pool  habitats 
throughout  this  unit. 

This  luiit  occupies  the  area  south  of 
Laguna  Creek  and  north  of  the 
Sacramento  and  San  Joaquin  county  line 
along  Dry  Creek.  The  eastern  boimdary 
is  the  low  elevation  foothills  of  western 
Amador  County.  The  western  limit  is 
boimded  by  urban  and  agricultural  areas 
near  the  cities  of  Gait  and  Elk  Grove  and 
along  the  foothill  region  of  the 
southeastern  Sacramento  Valley.  This 
unit  is  a  portion  of  Unit  13  for  vernal 
pool  tadpole  shrimp  and  Unit  19  for 
vernal  pool  fairy  shrimp.  Other  sensitive 
species  found  within  this  lUiit  include 
Bogg's  Lake  hedge-hyssop,  Ahart's 
dwarf  rush,  Henderson's  bent  grass, 
legenere,  Sanford's  arrowhead, 
pincushion  navarretia,  dwarf 
downingia,  California  tiger  salamander, 
western  spadefoot  toad,  and  California 
linderiella. 

San  Joaquin  Valley  Orcutt  Grass    - 
Criteria 

In  proposing  critical  habitat  units  for 
San  Joaquin  Valley  Orcutt  grass  we 
evaluated  the  life  history  and  ciuxent 
distribution  of  the  species,  the  primary 
constituent  elements,  and  the  current 
threats  to  the  species.  This  information 
allowed  us  to  determine  which  areas  are 
most  likely  to  contribute  to  the 
conservation  of  this  species. 

San  Joaquin  Valley  Orcutt  grass  is 
restricted  to  the  foothills  of  the  southern 
Sierra  foothill  region  of  the  San  Joaquin 
Valley.  Of  the  47  occiurences  of  San 
Joaquin  Valley  Orcutt  grass  ever 
reported,  27  are  presumed  to  be  extant; 
17  are  certainly  extirpated  and  3  others 
are  possibly  extirpated  because  the 
habitat  has  been  modified  (CNDDB 
2001).  However,  orUy  12  of  the 
occurrences  presumed  extant  have  been 
revisited  within  the  past  decade,  so 
even  the  most  recent  information  is 
outdated.  This  species  has  been 
completely  extirpated  from  Stanislaus 
County  but  remains  in  Fresno,  Madera, 
Merced,  and  Tulare  coimties  (Stone  et 
al.  1988,  CNDDB  2001). 

San  Joaquin  Valley  Orcutt  grass  does 
not  occur  outside  of  the  Southern  Sierra 
Foothills  Vernal  Pool  Region  (Keeler- 
Wolf  et  al.  1998).  The  primary  area  of 
concentration  is  northeast  of  Merced  in 
Merced  County,  with  14  occiurences  (52 
percent)  on  the  Flying  M  Ranch  and 
adjacent  lands  (EIP  Associates  1999, 
Witham  in  litt.  2000b.  CNDDB  2001). 
The  Lanes  Bridge  area  of  Madera  and 
Fresno  counties  has  the  second  highest 
concentration  of  San  Joaquin  Valley 
Orcutt  grass,  with  seven  occurrences  (26 
percent),  including  the  introduced 
population.  The  remaining  six 
occurrences  include  three  in  the  Le 


Grand  area  of  Merced  Coimty,  two  on 
the  tabletops  near  the  San  Joaquin  River 
in  Madera  and  Fresno  counties,  and  one 
in  northwestern  Tulare  County  (Stone  et 
al.  1988.  Stebbins  et  al.  1995,  CNDDB 
2001). 

All  of  the  habitat  of  San  Joaquin 
Valley  Orcutt  grass  in  Stanislaus  County 
and  much  of  that  in  Madera  and  Fresno 
counties  has  been  converted  to  irrigated 
agriculture,  especially  to  almond 
orchards  and  vineyards  (Stone  et  al. 
1988.  CNDDB  2001).  The  majority  of 
sites  were  converted  by  the  late  1970's 
(Griggs  1980,  Griggs  and  Jain  1983). 
Altered  hydrology  and  development 
(residential,  commercial,  and 
recreational)  eliminated  several  other 
populations  (Stone  et  al.  1988,  CNDDB 
2001).  Dryland  grain  farming  has 
modified  vernal  pool  habitats  of  San 
Joaquin  Valley  Orcutt  grass  in  Madera 
and  Merced  counties,  and  the  species  is 
presumed  to  be  extirpated  from  those 
occurrences  (CNDDB  2001).  However, 
Crampton  (1959, 1976)  indicated  that 
San  Joaquin  Valley  Orcutt  grass  could 
persist  despite  dryland  fanning,  and  the 
species  was  rediscovered  at  one  such 
site  after  having  been  absent  for  several 
years  (CNDDB  2001).  Summer  hvestock 
grazing  or  heavy  use  by  cattle  damaged 
two  populations  each  in  Madera  and 
Merced  counties  (Stone  et  al.  1988, 
CNDDB  2001);  their  current  status  is  not 
known. 

The  primary  threats  facing  the 
remaining  occurrences  of  San  Joaquin 
Valley  Orcutt  grass  are  altered  livestock 
grazing  regimes,  agricultural  conversion, 
and  small  population  size  (Stone  et  al. 
1988,  CNDDB  2001).  Most  extant 
populations  are  grazed  currently. 
According  to  Stone  et  al.  (1988), 
moderate  cattle  grazing  in  spring  is 
compatible  with  persistence  of  San 
Joaquin  Valley  Orcutt  grass,  and 
possibly  beneficial,  but  increased 
stocking  rates  or  summer  or  year-round 
grazing  would  be  detriment^. 
Conversion  to  irrigated  agriculture  is 
most  likely  at  sites  that  currently  are 
dry-farmed.  Small  populations  are  at 
risk  of  extirpation  due  to  chance  events 
(Menges  1991).  particularly  those  that 
fluctuate  greatly  from  year  to  year 
(Thomas  1990).  Omitting  those 
described  only  as  "abundant," 
population  size  has  been  estimated  for 
14  occurrences  of  San  Joaquin  Valley 
Orcutt  grass.  Three  numbered  fewer 
than  10  plants  each,  even  in  favorable 
years  (Stone  in  litt.  1992,  Stebbins  et  al. 
1995,  CNDDB  2001). 

Additional  threats  to  San  Joaquin 
Valley  Orcutt  grass  are  varied.  Foiu-  of 
the  extant  occurrences  in  Madera 
County  are  in  the  path  of  the  proposed 
extension  of  State  Highway  41  (Stone  in 
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litt.  1992).  Three  other  occurrences  in 
Madera  and  Fresno  counties  are 
threatened  by  a  proposed  residential 
development  (Stone  et  al.  1988, 
Stebbins  et  al.  1995,  CNDDB  2001).  One 
occurrence  could  be  destroyed  by 
construction  of  the  proposed  UC 
campus  in  Merced  County  (EIP 
Associates  1999).  Altered  hydrology, 
competition  from  other  plants,  and  ofi^- 
road  vehicles  are  potential  threats  at  a 
few  sites  (Stone  et  al.  1988).  Foraging  by 
grasshoppers  (family  Acrididae)  and 
mice  (order  Rodentia)  occasionally 
poses  problems  (Stebbins  et  al.  1995. 
CNDDB  2001).  Li  some  years, 
grasshoppers  (family  Acrididae) 
consumed  entire  populations  of  San 
Joaquin  Valley  Orcutt  grass  before  they* 
set  seed  (Griggs  and  Jain  1983,  Stone  et 
al.  1988). 

San  Joaquin  Valley  Orcutt  Grass  Unit 
Review 

We  conducted  a  regional  review  of  the 
known  range  of  San  Joaquin  Valley 
Orcutt  grass  to  evaluate  and  select  areas 
that  are  essential  to  the  conservation  of 
San  Joaquin  Valley  Orcutt  grass  and  that 
may  require  special  management. 
Important  factors  we  considered  were 
the  presence  of  the  species  and  the 
presence  of  the  primary  constituent 
elements  essential  to  the  conservation  of 
the  species.  A  specific  description  of 
each  area  is  outlined  below. 

Unit  1,  Merced  Unit,  Merced  and 
Mariposa  Counties  (45,643  ha  (112.783 
ac)) 

This  imit  is  proposed  as  critical 
habitat  for  San  Joaquin  Valley  Orcutt 
grass  because  it  supports  over  half  of  the 
known  occurrences  of  the  species 
(CNDDB  2001).  This  unit  contains  the 
only  area  where  San  Joaquin  Valley 
Orcutt  grass  is  found  on  vernal  pools 
formed  upon  Coming  and  Greenfield 
soils,  and  one  of  only  two  sites  where 
it  is  found  on  San  Joaquin  soils  (Holland 
1998.  USDA  2001.  EIP  1999).  These 
pool  types  maintain  the  timing  and 
length  of  inundation  necessary  for  San 
Joaquin  Orcutt  grass  germination, 
growth,  and  reproduction,  and  provide 
a  diversity  of  habitats  for  the  species. 
This  unit  supports  some  of  the  largest, 
most  robust  occurrences  of  the  species 
(Holland  2000).  The  area  within  this 
unit  encompasses  the  largest  block  of 
pristine,  high  density  vemal  pool 
grasslands  remaining  in  California 
(Volhnar  1999). 

A  majority  of  the  land  in  the  Merced 
Unit  is  privately  owned  and  is  used  to 
graze  cattle.  Two  occurrences  on  the 
Flying  M  Ranch  are  protected  under  a 
conservation  easement  with  TNC.  The 
integrity  of  the  vemal  pool  complexes  in 


eastern  Merced  is  seriously  threatened 
by  irrigated  agriculture,  upland  housing 
development,  and  the  proposed  UC 
Merced  Campus  and  associated 
development.  Construction  of  facilities 
to  educate  and  serve  twenty-five 
thousand  UC  students  as  well  as  faculty, 
staff,  and  thefr  families  within  what  is 
now  high  quality  vemal  pool  habitat  in 
eastem  Merced  County  could  have  a 
major  impact  on  species  endemic  to 
vemal  pools.  However,  the  recent  draft 
biological  opinion  for  the  UC  Merced 
campus  and  community  developed 
environmental  parameters  which  should 
reduce  impacts  to  vemal  pool  habitats. 
Indirect  and  cumulative  impacts  of  the 
proposed  1,673  ha  (4,133  ac)  campus 
and  associated  community  may  be 
minimized  with  the  creation  of  a  2.036 
ha  (5.030  ac)  preserve  intended  to 
protect  sensitive  vemal  pool  habitat,  to 
be  purchased  with  money  donated  by 
the  Packard  Foundation.  Approximately 
419  ha  (1.048  ac)  of  this  unit  is  owned 
by  the  DOD.  4  ha  (8  ac)  by  BLM.  10  ha 
(26  ac)  by  Califomia  State  Parks.  TNC 
has  3,424  ha  (8,559  ac)  of  easement 
lands  within  this  unit.  The  remaining 
lands  within  this  unit  are  privately 
owned. 

The  unit  boundary  was  drawn  to 
include  species  occurrences  and  the 
vemal  pool  complexes  in  which  they 
occur  as  mapped  by  Holland  (1998)  and 
as  visible  on  SPOT  imagery.  A  majority 
of  the  vernal  pool  habitat  in  the  Merced 
Unit  is  in  Merced  County,  although  the 
eastem  edge  of  the  unit  overlaps  into 
Mariposa  County  in  the  low  elevation 
footldlls  of  the  Sierra  Nevada.  The 
northem  boundary  parallels  the  Merced 
River,  and  Bear  Creek  serves  as  the 
southern  border.  The  entire  unit  is 
located  east  of  State  Highway  99.  The 
Merced  Unit  coincides  with  vemal  pool 
tadpole  shrimp  Unit  15  and  vemal  pool 
fairy  shrimp  Unit  22.  It  also  overlaps 
hairy  Orcutt  grass  Unit  6,  Greene's 
tuctoria  Unit  7,  succulent  owl's-clover 
Unit  3B,  Colusa  grass  Unit  6,  and 
Conservancy  fairy  shrimp  Unit  6.  Other 
sensitive  vemal  pool  species  found 
within  this  unit  include  the  Califomia 
tiger  salamander,  shining  navarretia, 
dwarf  downingia,  Bogg's  Lake  hedge- 
hyssop,  westem  spadefoot  toad,  and 
Califomia  linderiella. 

Unit  2,  Le  Grand  Unit,  Merced, 
Mariposa,  and  Madera  Counties  (21,495 
ha  (53.114  ac)) 

This  unit  is  proposed  as  critical 
habitat  for  San  Joaquin  Valley  Orcutt 
grass  because  it  supports  occurrences  of 
the  species  within  vemal  pools  formed 
on  alluvial  terraces  on  Raynor  clay  soils 
(CNDDB  2001).  The  Le  Grand  Unit  is 
essential  for  the  conservation  of  San 


Joaquin  Valley  Orcutt  grass  because  it 
contains  large  intact  and  contiguous 
vemal  pool  grassland  areas  that  provide 
connectivity  between  units  to  the  north 
and  south.  This  unit  contains  vemal 
pools,  swales,  and  other  ephemeral 
wetlands  and  depressions  of  appropriate 
sizes  and  depths  and  the  adjacent 
upland  margins  of  these  depressions 
that  sustain  San  Joaquin  Orcutt  grass 
germination,  growth,  reproduction,  and 
dispersal.  This  unit  is  important  to 
maintain  the  range  of  habitats  in  which 
the  species  is  known  to  occur. 

This  unit  contains  an  area  where  San 
Joaquin  Valley  Orcutt  grass  was 
introduced  into  six  created  pools;  it 
germinated  and  flowered  in  five  of  them 
during  the  2  years  following  its 
introduction  (Durgarian  1995.  Stebbins 
et  al.  1995)  and  was  still  present  in  2000 
(Faubion  in  litt.  2000).  This  site  is  now 
treated  as  an  occurrence  by  the  CNDDB 
(2001).  The  Madera  Irrigation  District 
manages  the  property,  which  is  owned 
by  the  BOR  (Stebbins  et  al.  1995).  The 
integrity  of  vemal  pool  complexes  and 
their  associated  watersheds  in  the  Le 
Grand  Unit  is  threatened  by  altered 
hydrology,  competition  from  other 
plants,  irrigated  agricultural  conversion, 
particularly  orchards  and  vineyards, 
and  urban  encroachment.  Several 
occurrences  in  this  unit  have  been 
extirpated  as  a  result  of  intensive 
agriculture. 

The  unit  boundary  was  drawn  to 
include  species  occurrences  and  the 
vemal  pool  complexes  in  which  they 
occur  as  mapped  by  Holland  (1998)  and 
as  visible  on  SPOT  imagery.  A  majority 
of  the  vemal  pool  habitat  in  the  Le 
Grand  Unit  is  in  Merced  County.  The 
eastem  edge  of  the  unit  overlaps  into 
Mariposa  County  and  in  the  south  it 
extends  to  the  Madera  County  line.  Bear 
Creek  serves  as.  the  northem  boundary. 
The  entire  unit  is  located  east  of  State 
Highway  99.  The  towns  of  Le  Grand  and 
Planada  are  adjacent  to  the  westem  edge 
of  the  unit.  The  Le  Grand  Unit  overlaps 
with  vemal  pool  tadpole  shrimp  Unit 
15,  Greene's  tuctoria  Unit  6, 
Conservancy  fairy  shrimp  Unit  6,  and 
succulent  owl's-clover  Unit  6.  Other 
sensitive  vemal  pool  species  found 
within  this  unit  include  Califomia  tiger 
salamander,  shining  navarretia,  and 
westem  spadefoot  toad.  TNC  has  428  ha 
(1,070  ac)  of  easement  lands  within  this 
unit.  The  remaining  lands  within  this 
unit  are  privately  owned. 

Unit  3.  Madera  Unit,  Madera  County 
(20,937  ha  (51,733  ac)) 

This  unit  is  proposed  as  critical 
habitat  for  San  Joaquin  Valley  Orcutt 
grass  because  it  supports' occurrences  of 
the  species  within  alluvial  terrace 
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vernal  pools  that  provide  the  necessary 
timing  and  length  of  inundation  for  San 
Joaquin  Valley  Orcutt  grass  germination, 
growth,  and  reproduction  (CNDDB 
2001).  This  area  is  the  only  location 
where  the  species  is  found  on  Cometa 
and  San  Joaquin  soils  (USDA  2001). 

San  Joaquin  Valley  Orcutt  grass  is 
known  from  only  eight  general  areas 
along  the  eastern  margin  of  the  San 
Joaquin  Valley.  Historically,  vernal 
pools  spanned  from  the  low  elevation 
Sierra  Nevada  foothills  to  the  valley 
floor  where  they  connected  with  other 
large  vernal  pool  complexes.  Today, 
only  a  fraction  of  the  vernal  pool  habitat 
that  was  historically  in  the  greater 
watershed  area  remains.  The  integrity  of 
vernal  pool  complexes  and  their 
associated  watersheds  in  the  Madera 
Unit  is  threatened  by  altered  hydrology, 
competition  from  other  plants,  irrigated 
agricultural  conversion,  particularly 
orchards  and  vineyards,  and  urban 
encroachment. 

The  unit  boundary  was  drawn  to 
include  species  occurrences  and  the 
vernal  pool  complexes  in  which  they 
occur  as  mapped  by  Holland  (1998)  and 
as  visible  on  SPOT  imagery.  Located  in 
Madera  County,  this  unit  contains 
vernal  pool  habitat  south  of  the 
Chowchilla  River  and  abutting  the 
Fresno  River.  Berenda  Creek  is  located 
northwest  of  the  unit.  Habitat  within 
this  unit  is  located  east  of  the  Atchison, 
Topeka,  and  Santa  Fe  Railroad  and 
extends  into  the  low  elevation  foothill 
region  of  the  Sierra  Nevada.  The  town 
of  Madera  borders  the  unit  on  its 
southwest  edge,  Hensley  Lake  is  east  of 
the  unit,  and  Eastman  Lake  is  northeast 
of  the  unit.  The  Madera  Unit  coincides 
with  hairy  Orcutt  grass  Unit  7,  Greene's 
tuctoria  Unit  7,  succulent  owl's-clover 
Unit  4  and  vernal  pool  fairy  shrimp  Unit 
24A.  Other  sensitive  vernal  pool  species 
found  within  this  unit  include 
California  tiger  salamander  and 
California  linderiella.  All  the  land 
within  this  unit  is  privately  owned. 

Unit  4.  Fresno  Unit,  Fresno  County 
(3,233  ha  (7,990  acj) 

This  unit  is  proposed  as  critical 
habitat  for  San  Joaquin  Valley  Orcutt 
grass  because  it  contains  occurrences  of 
the  species  growing  within  vernal  pools 
formed  on  Fallbrook,  Ramona,  San 
Joaquin,  Vista,  and  PoUasky  soil  series 
(CNDDB  2002).  This  unit  contains 
vernal  pools,  swales,  and  other 
ephemeral  wetlands  and  depressions  of 
appropriate  sizes  and  depths  and  the 
adjacent  upland  margins  of  these 
depressions  that  sustain  San  Joaquin 
Orcutt  grass  germination,  growth,  and 
reproduction.  This  unit  is  significant 
geographically,  as  it  may  contribute  to 


dispersal  to  vernal  pool  habitats  north 
and  south  of  it.  The  diversity  of  vernal 
pool  types  found  within  the  Fresno  Unit 
contributes  to  the  range  of  ecological 
conditions  in  which  San  Joaquin  Valley 
Orcutt  grass  occiu-s. 

Due  to  edaphic  variation,  vernal  pool 
habitat  in  this  unit  is  less  dense  than 
habitat  in  units  further  north.  Vernal 
pools  within  this  unit  have  been 
destroyed  by  conversion  to  irrigated 
agriculture,  as  well  as  urban 
encroachment  from  the  cities  of  Fresno 
and  Clovis.  Several  known  occurrences 
of  San  Joaquin  Valley  Orcutt  grass 
within  this  unit  have  been  extirpated 
due  to  either  hydrologic  modifications 
off-site,  or  land  use  modifications  such 
as  leveling  of  "hog  wallows"  for  urban 
development  such  as  near  State  Route 
41  near  Woodward  Park  in  Fresno. 

The  unit  boundary  was  drawn  to 
include  species  occurrences  and  the 
vernal  pool  complexes  in  which  they 
occur  as  mapped  by  Holland  (1998)  and 
as  visible  on  SPOT  imagery.  Located  in 
Fresno  County,  this  unit  contains  vernal 
pool  habitat  south  of  Millerton  Lake  and 
east  of  the  San  Joaquin  River.  The  unit 
is  located  north  of  Copper  Road  and  the 
city  of  Fresno  is  southwest  of  the  unit. 
The  eastern  boundary  parallels  the  low 
elevation  foothill  region  of  the  Sierra 
Nevada.  Auberry  Road  is  east  of  the 
northern  portion  of  the  unit  and  passes 
through  the  southern  portion  of  the  unit. 
CDFG  has  approximately  0.4  ha  (1  ac)  of 
land  within  this  imit.  The  Fresno  Unit 
overlaps  San  Joaquin  Valley  Orcutt  grass 
Unit  5  and  vernal  pool  fairy  shrimp  Unit 
24B.  Other  sensitive  vernal  pool  species 
found  within  this  unit  include 
California  linderiella,  California  tiger 
salamander,  and  western  spadefoot 
toad. 

Unit  5  A  and  B,  Table  Mountain  Unit, 
Fresno  and  Madera  Counties,  (1,723  ha 
(4,258ac)) 

This  area  is  proposed  as  critical 
habitat  for  San  Joaquin  Valley  Orcutt 
grass  because  it  supports  occurrences  of 
the  species  within  Northern  Basalt  Flow 
vernal  pools  (Holland  1998,  Keeler-Wolf 
et  al.  1998.  CNDDB  2002).  This  is  the 
only  area  where  San  Joaquin  Valley 
Orcutt  grass  is  known  to  occur  within 
these  pool  types  (CNDDB  2001). 
Northern  Basalt  Flow  vernal  pool 
complexes  are  an  extremely  rare  vernal 
pool  habitat  occiuring  only  on  ancient 
terraces  and  hilltops  above  the 
surrounding  low-lying  terrain.  They 
typically  contain  small,  irregularly 
clustered  pools  with  "flashy  hydrology" 
(Keeler-Wolf  et  al.  1998).  The  Kennedy 
Table  occurrence  of  San  Joaquin  Valley 
Orcutt  grass  was  described  as  containing 


millions  of  plants  in  1995  (CNDDB 
2001). 

This  unit  contains  protected  lands  at 
the  Big  Table  Mountain  Ecological 
Reserve.  A  cooperative  group  consisting 
of  CDFG,  California  Department  of  Parks 
and  Recreation,  Sierra  Foothill 
Conservancy,  BLM,  and  BOR  has 
developed  a  management  and 
monitoring  plan  for  Big  Table  Mountain. 
BLM  owns  approximately  15  ha  (370  ac) 
of  land  and  TNC  has  260  ha  (650  ac)  of 
conservation  easements  within  this  unit. 
Initial  efforts  will  focus  on  grazing  as  a 
means  to  control  non-native  grasses 
while  comparing  population  trends  of 
threatened  and  endangered  species  in 
grazed  and  imgrazed  portions  of  the 
tableland  (Griggs  in  litt.  2000a).  This 
unit  also  contains  an  occurrence  of  San 
Joaquin  Valley  Orcutt  grass  that  is 
partially  on  public  land  administered  by 
the  BLM.  The  pool  supports  the  second- 
largest  population  of  the  species  known 
to  be  extant.  The  BLM  and  conservation 
groups  are  hoping  to  acquire  the 
adjacent  land  to  protect  the  entire  pool 
(CNDDB  2001). 

The  unit  boimdary  was  drawn  to 
include  species  occurrences  and  the 
vernal  pool  complexes  in  which  they 
occur  as  mapped  by  Holland  (1998)  and 
as  visible  on  SPOT  imagery,  as  well  as 
elevation  contours  in  the  eastern  foothill 
region  and  sub- watershed  boundaries. 
Unit  5  for  San  Joaquin  Orcutt  grass  is 
comprised  of  two  subimits.  Both 
subunits  are  located  east  of  Millerton 
Lake  on  basalt  mesas  above  the  San 
Joaquin  River.  Subunit  5B  is  located  on 
Kermedy  Table  in  Madera  County,  and 
Subunit  5A  is  directly  south  of  this  unit 
across  the  San  Joaquin  River  on  Table 
Mountain  in  Fresno  County.  The  Table 
Mountain  Rancheria  is  south  of  this 
imit.  Unit  5  coincides  with  vernal  pool 
fairy  shrimp  Unit  25,  vernal  pool 
tadpole  shrimp  Unit  17,  and  succulent 
owl's-clover  imits  6 A  and  6B.  Other 
sensitive  vernal  pool  species  found 
within  this  unit  include  Bogg's  lake 
hedge-hyssop  and  California  linderiella. 

Unit  6A  and  B,  Tulare  Unit.  Tulare 
County  (8,028  ha  (19,836  ac)) 

This  unit  is  proposed  as  critical  for 
San  Joaquin  Valley  Orcutt  grass  because 
it  contains  occurrences  of  the  species 
within  vernal  pools  on  Madera  and 
Greenfield  soils  that  provide  the 
primary  constituent  elements  essential 
to  the  conservation  of  the  species 
(USDA  2001,  CNDDB  2001).  This  unit 
represents  the  southern  extent  of  San 
Joaquin  Valley  Orcutt  grass  range.  San 
Joaquin  Valley  Orcutt  grass  occurs  on 
CDFG  land  at  Sequoia  Fields  Ecological 
Reserve  (199  ha,  (491  ac));  however, 
most  of  the  area  within  this  unit  is 
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privately  owned.  This  unit  contains 
vernal  pools  and  other  ephemeral 
wetlands  and  depressions  of  appropriate 
sizes  and  depths  and  the  adjacent 
upland  margins  of  these  depressions 
■  that  sustain  San  Joaquin  Valley  Orcutt 
grass  germination,  grovrth  and 
reproduction.  Agricultural  conversion  of 
range  or  barren  land  and  urban 
development  have  greatly  reduced  the 
amoimt  of  vernal  pool  habitat  in  this 
area. 

The  unit  boundary  was  drawn  to 
include  species  occuiTences  and  the 
vernal  pool  complexes  in  which  they 
occur  as  mapped  by  Holland  (1998)  and 
as  visible  on  SPOT  imagery,  as  well  as 
elevation  contours  in  the  eastern  foQthill 
region  and  sub-watershed  boundaries. 
There  are  two  subunits  within  the 
Tulare  Unit.  This  westernmost  subunit, 
subimit  A,  is  located  east  of  J19.  Road 
63  cuts  through  its  eastern  edge.  St. 
Johns  River  is  south  of  the  subunit  and 
the  Southern  Pacific  Railroad,  runs 
northeast  of  the  imit.  Subunit  B  is 
located  eeist  of  Road  63  and  Road  201 
passes  through  it.  It  extends  into  the  low 
elevation  foothills  of  the  Sierra  Nevada. 
Colvin  Mountain  is  located  within  the 
southwest  boimdary.  Road  245  bisects 
subunit  B  and  the  south  side  of  Red 
Mountain  is  within  the  northeast 
boundary  of  this  unit.  The  Tulare  Unit 
coincides  with  Hoover's  spurge  Unit  7, 
and  it  overlaps  with  vemd  pool  tadpole 
shrimp  Unit  18  and  vernal  pool  fairy 
shrimp  Unit  26.  Other  sensitive  vernal 
pool  species  found  within  this  unit 
include  California  tiger  salamander, 
spiny-sepaled  button-celery,  and  the 
western  spadefoot  toad. 

Slender  Orcutt  Grass  Criteria 

In  proposing  critical  habitat  units  for 
slender  Orcutt  Grass  we  evaluated  the 
life  history  and  current  distribution  of 
the  species  described  in  the  background 
section  of  this  rule,  the  primary 
constituent  elements  described  in  the 
primary  constituent  element  section  of 
this  rule,  and  the  current  threats  to  the 
species  described  below.  This 
information  allowed  us  to  determine 
which  areas  are  likely  to  contribute  to 
the  conservation  of  this  species  and  to 
delineate  units  so  that  threats  to  this 
species  might  be  minimized. 

Slender  Orcutt  grass  is  currently 
known  from  79  occurrences,  of  which 
73  are  presumed  to  be  extant  (Corbin  in 
litt.  1999,  CNDDB  2001);  occurrences 
are  presumed  to  be  extant  until  the 
CNDDB  receives  documentation  that 
they  have  been  extirpated.  The  primary 
area  of  concentration  for  slender  Orcutt 
grass  is  in  the  vicinity  of  Dales,  Tehama 
County.  A  secondary  area  of 
concentration  for  slender  Orcutt  grass  is 


the  Modoc  Plateau  Vernal  Pool  Region 
in  Lassen,  Plumas,  Shasta,  and  Siskiyou 
counties.  Additional  occurrences  of  the 
species  are  found  in  Shasta,  Lake,  and 
Sacramento  counties. 

Urban  development  in  the  vicinity  of 
Redding  has  extirpated  or  caused  the 
severe  decline  of  five  slender  Orcutt 
grass  occurrences  through  construction 
activities  and  hydrological  alterations 
(Griggs  and  Jain  1983,  CNDDB  2001). 
Agricultural  conversion  apparently 
eli^iinated  the  species  from  the  type 
locality.  Although  the  exact  location  of 
the  type  collection  is  not  known,  the 
general  area  was  being  used  for  crop 
fields  and  both  irrigated  and  dry 
pastures  as  of  1987  (Stone  et  al.  1988). 
Urban  development  is  continuing  in  the 
vicinity  of  Redding  and  could  eliminate 
the  remaining  populations  in  that  area. 

A  variety  of  other  factors  are 
contributing  to  the  continued  decline  of 
slender  Orcutt  grass  including  off-road 
vehicle  use,  inappropriate  livestock 
grazing,  altered  hydrology,  and 
competition  from  other  plants  (Stone  et 
al.  1988,  Corbin  and  Schoolcraft  1989). 
Off-road  vehicle  use  is  a  particular 
problem  near  Redding  and  in  forested 
areas  of  the  Modoc  Plateau.  According 
to  Stone  et  al.  (1988),  "moderate" 
livestock  grazing  in  spring- is  compatible 
with  slender  Orcutt  grass  but 
overstocking,  summer  grazing,  and 
trampling  pose  threats  to  several 
occurrences.  However,  grazing  may  be 
necessary  to  control  aggressive 
competitors  such  as  the  native  species, 
pale  spikerush  (Witham  in  litt.  2000a). 
Altered  hydrology  contributes  to  the 
decline  of  slender  Orcutt  grass  by 
creating  conditions  unsuitable  for  its 
germination,  growth,  or  reproduction, 
and  by  promoting  the  growth  of 
competing  plant  species. 

Slender  Orcutt  Grass  Unit  Review 

We  conducted  a  regional  review 
across  the  range  of  slender  Orcutt  grass 
to  evaluate  and  select  areas  that  are 
essential  to  the  conservation  of  the 
species  and  that  may  require  special 
management.  Important  factors  we 
considered  were  the  known  presence  of 
the  species  and  the  presence  of  the 
primary  constituent  elements  essential 
to  the  conservation  of  the  species.  A 
specific  description  of  each  area  is 
oudined  below. 

Unit  1  A,  B,  C,  D,  E,  F,  G,  H,  and  I, 
Modoc  Plateau  Unit,  Plumas,  Lassen, 
Shasta,  Modoc,  and  Siskiyou  Counties 
(23,266  ha  (57,490  ac)) 

This  unit  is  proposed  as  critical 
habitat  for  slender  Orcutt  grass  because 
it  contains  almost  25  percent  of  all 
known  occurrences  of  the  s[>ecie8  and 


the  vernal  pool  habitat  remains 
inundated  for  sufficient  periods  of  time 
to  allow  slender  Orcutt  grass  to 
complete  its  life  cycle.  The  species  is 
found  growing  within  Northern  Basalt 
Flow  vernal  pools  occurring  on  Gooval, 
Lasvar,  Lasvar-Pitvar,  and  Nosoni  soils 
that  provide  the  primary  constituent 
elements  essential  to  the  conservation  of 
the  species  (CNDDB  2002).  These 
occurrences  are  all  found  on  the  Modoc 
Plateau,  where  they  are  located  at  higher 
elevations,  and  experience  the  coldest 
climatic  conditions  of  any  other  areas 
throughout  the  species  range.  The 
occurrences  are  on  Northern  Basalt 
Flow  vernal  pools  (CNDDB  2002).  This 
area  represents  the  northern-most  extent 
of  the  range  of  slender  Orcutt  grass,  and 
is  over  50  km  (32  mi)  frvm  the  nearest 
occupied  areas  to  the  south. 

The  boundaries  of  this  unit  were 
delineated  by  using  SPOT  imagery  and 
elevation  contours  to  include  the  open 
flat  area  associated  with  the  vernal  pool 
including  the  adjacent  uplands  that 
contribute  to  the  filling  and  drying  of 
the  vernal  pool  where  slender  Orcutt 
grass  occurs.  The  unit  designates  an  area 
sufficient  to  maintain  suitable  periods  of 
pool  inundation,  water  quality,  and  soil 
moisture  for  slender  Orcutt  grass  to 
germinate,  grow,  and  reproduce. 

The  Modoc  Plateau  area  is  not 
threatened  by  urban  development  at  this 
time  due  to  its  remote  location,  however 
off-road  vehicle  use  and  overgrazing 
may  threaten  some  occurrences  in  this 
area  (CNDDB  2001).  Additional 
sensitive  species  found  within  this  unit 
include  Bogg's  Lake  hedge-hyssop,  and 
profuse  flowered  pogogyne  (Pogogyne 
floribunda).  Although  the  majority  of 
land  within  this  unit  is  located  either  on 
USFS  (15.500  ha  (38,750  ac)),  NFS  (58 
ha  (144  ac)),  or  BLM  lands  (2,754  ha 
(6.886  ac)).  The  California  State  Parks 
also  has  land  within  this  unit  (37  ha  (92 
ac)). 

This  unit  for  slender  Orcutt  grass 
consists  of  nine  subunits  largely  within 
the  volcanic  plateau  of  northeastern 
California.  The  nine  subunits  are 
identified  as  the  Lake  Almanor,  Crater 
Lake  Mountain,  Poison  Lake,  Badger 
Mountain,  Lost  Creek,  Goose  Valley, 
Long  Valley,  Cayton  Creek,  and 
Timbered  Crater  subunits.  The  Lake 
Almanor  subunit  is  located  in  Plumas 
County,  on  the  southwestern  part  of 
Lake  Almanor  along  Humbug  Humboldt 
Cross  Road  and  State  Route  89.  The  area 
extends  from  near  the  shoreline  upslope 
to  the  watershed  boundary.  The  land  is 
owned  by  the  USDA  and  managed  by 
the  USFS.  The  Crater  Lake  Mountain 
subunit  is  located  along  Route  44  and 
encompasses  the  northwestern  portion 
of  Crater  Lake  Mountain  as  well  as 
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Grays  and  Harvey  valleys.  The 
watershed  boundary  was  used  to 
determine  the  extent  of  this  subregion. 
The  Poison  Lake  subunit  north  of  State 
Route  44  near  Pittville  Road  adjacent  to 
South  Cabin  Reservoir  and  Ebey  Lake. 
The  western  boxmdary  is  near  Halls  Flat 
Road.  The  Badger  Mountain  subunit  is 
located  north  of  Badger  Mountain  and 
east  of  State  Route  89  and  South  of 
Potato  Butte.  Little  Bunch  Grass 
Meadow  is  included  in  this  unit.  The 
Lost  Creek  subunit  is  located  south  of 
Cinder  Butte  and  west  of  the  Hat  Creek 
Rim.  Lost  Creek  near  Wilcox  Road  is 
within  this  subunit.  The  Goose  Valley 
subunit  is  located  in  Shasta  County 
northwest  of  the  intersection  of  State 
Route  299  and  Route  89  in  Goose  Valley 
north  of  Bumey,  California.  The  Long 
Valley  subunit  is  located  in  Long  Valley 
west  of  Black  Ranch  Road  south  of  Long 
Valley  Mountain  and  east  of  Lookout 
Mountain.  The  Cayton  Creek  subunit  is 
located  in  Shasta  County  north  of 
Cayton  Valley  and  Lake  Britton  east  of 
Route  89.  The  area  includes  the 
northwestern  portion  of  the  watershed 
boundary  for  Fort  Mountain  along  Red 
Mountain  Road.  The  subunit  is  located 
in  the  Shasta  National  Forest.  The 
Timbered  Crater  subunit  is  located  on 
the  Shasta/Modoc/Siskiyou  coimty 
border  near  Little  Hot  Springs  Valley. 
The  subunit  includes  the  area  adjacent 
to  Timbered  Crater  up  to  the  Whitehorse 
Mountains  and  Day  Road.  The  Timbered 
Crater  subunit  includes  an  area  which 
has  been  proposed  to  be  designated  by 
the  BLM  as  a  Research  Natural  Area  for 
vernal  pools. 

Unit  2  A,  B.  and  C,  Stillwater  Plains 
Unit.  Shasta  County  (5,100  ha  (12,601 
ac)) 

This  unit  is  proposed  as  critical, 
habitat  because  it  contains  many 
occurrences  of  slender  Orcutt  grass 
(CNDDB  2001)  living  within  large  vernal 
pool  grassland  areas  that  support 
aggregations  or  systems  of 
hydrologically  interconnected  pools, 
swales,  and  other  ephemeral  wetlands 
and  depressions  within  a  matrix  of 
surrounding  uplands  that  together  form 
hydrologically  and  ecologically 
functional  units  (EPA  1994.  Holland 
1998,  Shasta  County  2001). 

This  area  is  comprised  of  old  alluvial 
terraces  above  the  Sacramento  River 
associated  with  Igo,  Tuscan,  Moda,  and 
Redding  soils  (CNDDB  2001),  which 
provide  vernal  pool  habitat  for  the 
species.  These  pool  types  provide  the 
necessary  timing  and  diu^tion  of 
inuindation  necessary  for  slender  Orcutt 
grass  growth,  germination,  and 
reproduction.  This  unit  represents  the 
northern  extent  of  the  species  range  in 


the  Sacramento  Valley.  The  majority  of 
the  lands  included  within  this  unit  are 
privately  owned.  Urban  expansion  from 
the  city  of  Redding  has  greatly  affected 
existing  vernal  pool  habitats  throughout 
this  imit. 

The  boundaries  of  this  imit  were 
delineated  to  include  the  interconnected 
pools,  swales,  and  associated  uplands 
mapped  by  Holland  (1998)  that 
contribute  to  the  filling  and  drying  of 
the  vernal  pools  where  the  species 
occur,  and  maintain  suitable  periods  of 
pool  inundation,  water  quality,  and  soil 
moisture  for  slender  Orcutt  grass 
germination  and  reproduction.  The  BLM 
owns  33  ha  (81  ac)  in  the  unit,  while  the 
NRCS  holds  conservation  easements  or 
agreements  on  an  additional  52  ha  (130 
ac)  through  its  WRP  program. 

The  Stillwater  Plains  Unit  2  contains 
three  subunits.  These  are  located  in  the 
area  east  and  south  of  the  city  of 
Redding  near  the  Redding  Municipal 
Airport  encompassing  Stillwater  Plains 
to  the  confluence  of  the  Sacramento 
River  and  Cow  Creek.  This  imit  is  also 
part  of  vernal  pool  fairy  shrimp  Unit  5 
and  vernal  pool  tadpole  shrimp  Unit  1. 
Other  sensitive  species  occurring  within 
this  unit  include  Red  Bluff  dwarf  rush, 
California  linderiella,  and  Henderson's 
bent  grass. 

Unit  3,  Inskip  Hill,  Tehama  and  Shasta 
Counties  (20.446  ha  (50.522  ac}) 

This  unit  is  proposed  as  critical 
habitat  for  slender  Orcutt  grass  because 
it  supports  occurrences  of  the  species 
within  vernal  pools  on  Guenon,  Inskip, 
Inks,  and  Toomes  soils  (CNDDB  2002). 
The  vernal  pool  habitats  remain 
inundated  for  sufficient  periods  of  time 
to  allow  the  species  to  germinate,  grow, 
and  produce  seed.  The  area  supports 
over  40  percent  of  the  known 
occurrences  the  species  (CNDDB  2002) 
and  is  important  in  maintaining  a 
diversity  of  habitats  for  slender  Orcutt 
grass.  This  unit  contains  large  vernal 
pool  complexes  that  represent  some  of 
the  last  remaining  lower  elevation 
vernal  pool  habitats  in  the  northern 
Sacramento  Valley.  These  habitats  are 
important  to  maintain  the  geographical 
distribution  of  slender  Orcutt  grass  in 
the  area. 

The  boundaries  of  this  unit  were 
delineated  to  include  the  interconnected 
pools,  swales,  and  associated  uplands 
mapped  by  Holland  (1998)  that 
contribute  to  the  filling  and  drying  of 
the  vernal  pools  where  the  species 
occur,  and  maintain  suitable  periods  of 
pool  inimdation,  water  quality,  and  soil 
moisture  for  slender  Orcutt  grass 
germination  and  reproduction. 

Land  ownership  within  this  unit 
includes  BLM  (6,226  (15,384  ac)).  CDFG 


(52  ha  (130  ac)).  State  Land  Commission 
(380  ha  (950  ac)).  The  CDFG  administers 
approximately  17 -ha  (42  ac)  and  the 
TNC  has  conservation  easements  on 
6,230  (15,575  ac)  within  this  unit.  The 
remaining  lands  included  within  this 
unit  are  privately  owned  and  urban 
development  east  of  Redding  threatens 
the  vernal  pool  habitats  withdn  this  area. 
This  imit  occupies  the  area  south  of  the 
Tehama/Shasta  county  line  south  to 
Sevenmile  Creek  near  the  Tuscan 
Buttes.  The  eastern  boundary 
encompasses  the  vernal  pool  habitats 
along  the  lower  elevation  bordering  the 
Sacramento  River.  The  western 
boundary  roughly  follows  the 
Sacramento  River.  Table  Mountain  west 
of  the  Sacramento  RIvct  north  of  Paynes 
Creek  and  Red  Bluff  is  included  in  this 
imit.  Thif  unit  coincides  within  Unit  2 
for  vernal  pool  tadpole  shrimp. 

Unit  4.  Vina  Plains  Unit,  Tehama  and 
Butte  Counties  (11.673  ha  (28,845  ac)) 

This  unit  is  proposed  as  critical 
habitat  for  slender  Orcutt  grass  because 
it  supports  occurrences  of  the  species 
within  vernal  pools  on  Tuscan  loam  and 
Inks  soils  (CNDDB  2002)  and  the  vernal 
pool  habitats  provide  the  necessary 
timing  and  length  of  inundation  for 
slender  Orcutt  grass  germination, 
-  growth,  and  reproduction.  This  area  is 
over  160  km  (100  mi)  from  the  nearest 
area  occupied  by  slender  Orcutt  grass  to 
the  south. 

The  boundaries  of  this  unit  were 
delineated  by  using  SPOT  imagery  and 
elevation  contours  to  include  the  open 
flat  area  associated  with  the  vernal  pool 
including  the  adjacent  uplands  that 
contribute  to  the  filling  and  drying  of 
the  vernal  pools  where  slender  Orcutt 
grass  occur,  and  maintain  suitable 
periods  of  pool  inundation,  water 
quality,  and  soil  moisture  for  slender 
Orcutt  grass  to  germinate  and 
reproduce. 

The  majority  of  the  lands  included 
within  this  unit  are  privately  owned. 
This  unit  contains  TNC's  1862  ha  (4,600 
ac)  Vina  Plains  preserve.  The  preserve 
contains  over  300  species  of  plants,  and 
diverse  communities  of  aquatic 
invertebrates.  Since  the  1960s,  the  Vina 
Plains  area  has  been  the  focus  of  a 
number  of  research  projects,  including 
long-term  adaptive  management  and 
monitoring  efforts  evaluating  of  the 
effects  of  grazing  and  fire  on  vernal  pool 
plants  (Griggs  2000).  Much  of  the  basic  - 
life  history  information  known  about 
slender  Orcutt  grass  was  collected  at 
Vina  Plains  (e.-g..  Stone  et  al.  1988, 
Alexander  and  Schlising  1997).  The 
results  of  this  research  have  provided 
crucial  information  to  guide 
management  and  monitoring  of  vernal 
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pool  ecosystems  and  to  identify  factors 
which  influence  population  dynamics 
of  a  number  of  endtmgered  species, 
including  slender  Orcutt  grass.  In 
addition  to  TNC,  the  importance  of 
vernal  pool  habitats  in  this  area  has 
been  recognized  by  the  CDFG,  the 
Service,  the  EPA.  the  CNPS,  the  NRCS's 
WRP,  and  by  researchers  at  the  CSU  at 
Chico,  who  have  all  supported  research 
and  conservation  efforts  for  slender 
Orcutt  grass  and  other  vernal  pool 
species  within  this  unit.  Property 
ownership  and  protection  within  this 
unit  includes  CDFG  (0.4  ha  (1  ac)). 
CDFG  administered  land  (0.4  ha  (1  ac)). 
TNC  {77  ha  (192  ac)),  TNC  easements 
(4,661  ha  (11,653)),  and  private  land 
under  WRP  easements  or  agreements  (57 
ha.  142  ac)). 

This  unit  for  slender  Orcutt  grass 
occupies  the  area  south  of  Toomes 
Creek,  and  north  of  Pine  Creek  and  the 
Cana  Highway.  State  Route  99  bisects 
this  unit  and  the  western  boundary 
generally  parallels  the  Southern  Pacific 
Railway  line.  This  unit  is  within  Unit  7 
for  vernal  pool  fairy  shrimp  and  Unit  3 
for  vernal  pool  tadpole  shrimp,  and 
includes  part  of  Unit  1  for  Conservancy 
fairy  shrimp  and  Unit  1  for  Hoover's 
spurge.  The  unit  coincides  with  Unit  1 
for  hairy  Orcutt  grass  and  Unit  2  for 
Greene's  tuctoria.  Additional  sensitive 
vernal  pbol  species  occurring  in  this 
unit  include  California  linderiella.  and 
Bogg's  Lake  hedge-hyssop. 

Unit  5A  and  B,  Bogg's  Lake  Unit.  Clear 
Lake  Area.  Lake  County  (1,696  ha  (4,191 
ac)) 

This  unit  is  proposed  as  critical 
habitat  for  slender  Orcutt  grass  because 
it  supports  occurrences  of  the  species 
within  Northern  Volcanic  Ashflow 
vernal  pools  (Keeler-Wolf  et  al.  1998. 
CNDDB  2002).  This  area  represents  the 
western  extent  of  the  slender  Orcutt 
grass's  range,  and  some  of  the  last 
remaining  vernal  pool  habitats  in  Lake 
County.  "Hiis  unit  is  over  135  km  (84  mi) 
from  the  nearest  units  to  the  north  and 
west.  Isolated  and  peripheral 
populations  such  as  this  may  have 
genetic  characteristics  essential  to  the 
overall  long-term  conservation  of  the 
species  (i.e..  they  may  be  different  from 
other  populations  in  other  parts  of  its 
range)  (Lesica  and  Allendorf  1995).  This 
is  the  only  unit  which  contains 
examples  of  Northern  Volcanic  Ash 
Flow  vernal  pools  and  has  occurrences 
of  slender  Orcutt  grass. 

The  boundaries  of  this  imit  were 
delineated  to  include  the  interconnected 
pools,  swales,  and  associated  uplands 
mapped  by  Holland  (1998)  that 
contribute  to  the  filling  and  drying  of 
the  vernal  pools  where  the  species 


occur,  and  maintain  suitable  periods  of 
pool  inundation,  water  quality,  and  soil 
moisture  for  slender  Orcutt  grass 
germination  and  reproduction. 

The  majority  of  lands  within  this  unit 
are  privately  owned.  TNC  has  protected 
the  area  around  Bogg's  Lake  south  of 
Clear  Lake,  but  most  of  the  area  is  not 
protected.  Property  ownership  and 
protection  within  this  unit  includes 
CDFG  (5  ha  (13  ac))  and  TNC  (77  ha 
(192  ac))  lands.  Threats  to  these 
subunits  include  conversion  of 
rangeland  to  vineyards,  overgrazing, 
erosion,  draining,  and  urban  expansion. 

This  unit  consists  of  two  subunits  that 
are  both  located  south  of  Clear  Lake. 
The  southernmost  subunit  includes 
Little  High  Valley.  Other  sensitive 
species  found  within  this  unit  include 
Loch  Lomond  button-celery  (Eryngium 
constancei),  Burke's  goldfields 
[Lasthenia  burkei),  Bogg's  Lake  hedge- 
hyssop,  many-flowered  navarretia 
[Navarretia  leucocephala  ssp. 
plieantha),  few-flowered  navarretia,  and 
legenere. 

Unit  6,  Southeast  Sacramento  Valley 
Unit,  Rancho  Cordova,  Sacramento 
County  (8.853  ha  (21.875  ac)) 

This  unit  is  proposed  as  critical 
habitat  for  slender  Orcutt  grass  because 
it  supports  occurrences  of  the  species 
within  vernal  pools  on  Redding  soils 
and  is  the  souAem  extent  of  the  species 
range  (CNDDB  2001,  Holland  1998). 
This  unit  is  over  170  km  (105  mi)  from 
the  nearest  units  to  the  north,  and  100 
km  (62  mi)  from  the  nearest  unit  to  the 
west.  Isolated  and  peripheral 
populations  such  as  this  may  have 
genetic  characteristics  essential  to  the 
overall  long-term  conservation  of  the 
species  (i.e.,  they  may  be  different  from 
more  central  populations)  (Lesica  and 
Allendorf  1995). 

The  boundaries  of  this  unit  were 
delineated  to  include  the  interconnected 
pools,  swales,  and  associated  uplands 
mapped  by  Holland  (1998)  that 
contribute  to  the  filling  and  drying  of 
the  vernal  pools  where  the  species 
occur,  and  to  maintain  suitable  periods 
of  pool  inundation,  water  quality,  and 
soil  moisture  for  slender  Orcutt  grass 
germination  and  reproduction. 

This  unit  occupies  the  area  southeast 
of  Mather  Field  of  Laguna  Creek  and 
north  of  the  Sacramento  and  San 
Joaquin  county  line  along  Dry  Creek. 
The  eastern  boundary  is  near  Scott 
Road.  The  western  limit  is  bounded  by 
urban  and  agricultural  areas  near  the 
cities  of  Gait  and  Elk  Grove.  This  unit 
also  is  included  in  Unit  8  for  vernal 
pool  tadpole  shrimp  and  Unit  13  for 
vernal  pool  fairy  shrimp  and  coincides 
with  Unit  2  for  Sacramento  Orcutt  grass. 


Other  sensitive  vernal  pool  species 
located  within  this  unit  include 
California  linderiella,  legenere,  Bogg's 
Lake  hedge-hyssop,  Ahart's  dwarf  rush, 
and  western  spadefoot  toad.  All  the 
lands  virithin  mis  unit  are  privately 
owned. 

Solano  Grass  Criteria 

In  proposing  critical  habitat  units  for 
Solano  Grass  we  evaluated  the  life 
history  and  current  distribution  of  the 
species,  the  primary  constituent 
elements,  and  the  current  threats  to  the 
species.  This  information  allowed  us  to 
determine  which  areas  are  likely  to 
contribute  to  the  conservation  Solano- 
grass. 

Solano  grass  is  only  known  from  two 
locations,  Jepson  Prairie  in  Solano 
County,  (consisting  of  two  CNDDB 
occurrences,  including  the  type  locality) 
and  the  Davis  Communications  Annex 
in  Yolo  County.  Solano  grass  is 
presumed  to  remain  extant  at  the  type 
locality,  although  only  four  individual 
plants  have  been  found  within  the  last 
decade,  all  in  1993  (CNDDB  2001).  The 
decline  of  this  species  at  Olcott  Lake  is 
attributed  to  two  primary  causes — 
hydrological  alterations  (Griggs  in  lift. 
2000)  and  over  collection  (K.  Fuller 
USFWS  pers.  comm.1998).  Competition, 
livestock  grazing,  and  off-road  vehicle 
activity  may  have  contributed  to  its 
decline  (Service  1985c,  Witham  in  litt. 
1992.  CNDDB  2001).  The  hydrology  has 
been  affected  by  the  nearby  road,  Cook 
Lane,  which  functions  like  a  dam  to 
hold  water  in  the  lake,  artificially 
increasing  the  water  level  and  duration 
of  inundation  (Griggs  in  litt.  2000).  The 
Yolo  County  habitat  has  been  damaged 
by  application  of  herbicides  and  salt 
(Witham  in  litt.  2000a).  An 
undetermined  number  of  Solano  grass 
occurrences  are  presumed  to  have  been 
extirpated  by  agricultural  conversion 
before  they  were  documented  (Service 
1985c,  CDFG  1991). 

Competition  from  aggressive  plants 
poses  a  potential  threat  to  Solano  grass 
at  all  three  known  sites.  The  primary 
competitors  are  lippia  at  Olcott  Lake 
(Witham  in  litt.  2000a),  alkali  mallow 
and  swamp  grass  at  the  other  site  in 
Solano  Coimty  (CNDDB  2001),  and 
broad-leaved  pepper-weed  (Lepidium 
latifolium)  in  Yolo  County  (K.  Fuller 
2002  pers.  comm.).  Grazing  apparently 
is  detrimental  to  Solano  grass  but  likely 
depends  on  the  number  and  type  of 
livestock  and  the  season  of  use. 
Exclusion  of  horses  from  the  Olcott  Lake 
site  was  followed  by  an  increase  in 
population  size  (Service  1985c).  At  last 
report,  sheep  still  grazed  the  other 
Solano  County  population  (CNDDB 
2001). 
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A  number  of  factors  threaten  the  Yolo 
County  population  in  addition  to 
competition,  including  herbicide  runoff 
and  soil  disturbance  from  the  creation 
and  maintenance  of  fire  breaks  and 
borrow  pits  (CNDDB  2001,  Witham  in 
litt.  2000a).  The  site  is  not  protected  but 
does  occur  on  DOD  land. 

Solano  Grass  Unit  Review 

We  conducted  a  regional  review 
across  the  range  of  Solano  grass  to 
evaluate  and  select  areas  that  are 
essential  to  the  conservation  of  the 
species  and  that  may  require  special 
inanagement.  Important  factors  we 
considered  were  the  known  presence  of 
the  species  and  the  presence  of  the 
primary  constituent  elements  essential 
to  the  conservation  of  the  species.  A 
specific  description  of  each  area  is 
outlined  below.     I 

Unit  1,  Davis  Communications  Annex 
and  Grasslands  Area  Unit.  Yolo  County 
(iSi  ha  (474  ac)) 

This  unit  is  proposed  as  critical 
habitat  for  Solano  grass  because  it 
supports  the  largest  extant  occurrence  of 
the  species  within  Northern  Claypan 
vernal  pools  on  Pescadero  soils  (CNDDB 
2002).  The  xmit  boundary  was  drawn  to 
include  the  vernal  pool  complex 
mapped  by  Holland  (1998)  and  Yolo 
County  Parks  (2001)  where  Solano  grass 
is  known  to  occur.  This  vernal  pool 
complex  maintains  suitable  periods  of 
pool  inundation,  water  quality,  and  soil 
moist\ire  for  Solano  grass  germination, 
growth  and  reproduction,  and  dispersal, 
but  not  necessarily  every  year.  This  unit 
represents  the  northern  extent  of  the 
range  of  Solano  grass,  and  is  one  of  only 
two  areas  where  the  species  is  known  to 
occiu.  Solano  grass  in  this  unit  is 
threatened  by  altered  hydrology, 
contamination,  competition  with 
invasive  plant  species,  and  surface 
disturbances  such  as  discing.  This  imit 
is  designated  to  encourage  that  special 
management  actions  be  taken,  such  as 
grazing,  fencing,  and  the 
implementation  of  a  targeted 
management  and  monitoring  plan  be 
implemented  to  prevent  the  decline  of 
Solano  grass  at  this  location  (Yolo 
County  Parks  2001). 

This  unit  is  located  southeast  of  the 
City  of  Davis  and  south  of  the  South 
Fork  of  Putah  Creek.  This  imit's  western 
boundary  lies  along  the  border  between 
Solano  and  Yolo  coimties.  This  unit 
represents  Unit  2  for  Colusa  grass  and 
Unit  10  for  vernal  pool  tadpole  shrimp. 
Other  rare  vernal  pool  species  foimd  in 
this  unit  include  alkali  milk-vetch.  This 
area  is  currently  being  addressed  by 
local  conservation  planning  efforts  and 


contains  land  owned  by  Yolo  County 
and  the  DOD  (1 30  ha  (321  ac)). 

Unit  2,  fepson  Prairie  Unit,  Solano 
County  (7.153  ha  (1 7.675  ac)) 

This  unit  is  designated  as  critical 
habitat  for  Solano  grass  because  it 
supports  occiurences  of  the  species 
within  large  playa  vernal  pools  on  the 
Pescadero  soil  series  which  provide 
habitat  for  Solano  grass  (USDA  2001, 
Holland  1998,  Solano  County  Water 
Agency  2000,  Solano  County  Farmlands 
and  Open  Space  2000,  CNDDB  2002). 
This  area  represents  the  largest 
contiguous  area  of  habitat  remaining  for 
the  species,  and  contains  two  of  the 
three  known  occurrences  of  Solano 
grass,  although  one  of  these  occurrences 
has  not  been  observed  since  1993. 
Vernal  pool  habitats  within  the  greater 
Jepson  Prairie  grassland  area  that  are  not 
likely  to  support  Solano  grass 
occurrences  were  not  included  within 
this  unit.  This  unit  represents  the 
southern  extent  of  Solano  grass  range. 

The  Jepson  Prairie  Unit  for  Solano 
grass  is  a  portion  of  the  greater  Jepson 
Prairie  grassland  area,  one  of  the  most 
pristine,  intact  vernal  pool  ecosystems 
remaining  in  the  State  of  California. 
Jepson  Prairie  contains  large,  playa-like 
vernal  pools  which  may  be  over  several 
acres  in  size,  including  the  32  ha  (80  ac) 
Olcott  Lake.  These  larger  pools  often 
occur  in  complexes  with  smaller  pools 
and  hogwallow  depressions.  This  imit 
includes  the  Jepson  Prairie  Preserve, 
jointly  managed  by  the  Solano  County 
Farmlands  and  Open  Space  Foimdation 
and  the  UC  Reserve  System.  Jepson 
Prairie  is  the  target  of  ongoing 
conservation  planning  and  active 
management.  As  part  of  the  UC  Reserve 
System,  this  area  also  provides  critical 
research  opportunities  for  scientists  to 
study  vernal  pool  species,  including 
Solano  grass.  Solano  grass  has 
experienced  unexplained  declines  at 
Olcott  Lake  in  Jepson  Prairie,  and 
research  investigating  the  cause  of  this 
decline  is  essential  to  ensiire  the 
recovery  of  Solano  grass.  The  unit  also 
contains  Ecological  Reserves  totaling 
248  ha  (620  ac)  owned  and 
approximately  64  ha  (161  ac) 
administered  by  CDFG.  Additional 
lands  are  owned  by  the  Travis  Air  Force 
Base  (93  ha  (233  ac)),  and  the  State  Land 
Commission  (7  ha  (17  ac)).  NRCS  also 
holds  conservation  easements  or 
agreements  on  436  ha  (1,090  ac)  of 
private  land  in  the  unit  through  the 
WRP  program.  Within  the  greater  Jepson 
Prairie  grassland  area,  existing  vernal 
pools  are  threatened  by  agricultxiral 
conversion,  landfill  expansion,  power 
plant  construction,  and  utility 
maintenance. 


This  imit  is  situated  east  of  the  City 
of  Fairfield,  south  of  the  City  of  Dixon, 
and  north  of  the  Montezuma  Hills  and 
the  confluence  of  the  Sacramento  and 
San  Joaquin  rivers.  This  unit  coincides 
with  Unit  2  for  Colusa  grass.  This  unit 
is  encompassed  by  Unit  3  for 
Conservancy  fairy  shrimp.  Unit  11  for 
vernal  pool  tadpole  shrimp  and  Unit  16 
for  vernal  pool  fairy  shrimp.  This  unit 
also  supports  a  diverse  community  of 
plants  and  animals,  including  the  only 
known  occurrence  of  delta  green  ground 
beetle,  and  occurrences  of  California 
tiger  salamander,  alkali  milk-vetch, 
Bogg's  Lake  hedge-hyssop,  legenere, 
California  linderiella,  and  midvalley 
fairy  shrimp. 

Additional  Considerations 

In  defining  critical  habitat  boundaries, 
we  made  an  effort  to  avoid  developed 
areas,  such  as  towns  and  other  similarly 
developed  lands,  and  intensively 
farmed  lands  that  are  unlikely  to 
contribute  to  conservation  of  the 
species.  However,  the  resolution  of  the 
SPOT  imagery  and  the  vernal  pool  and 
species  occurrence  information  we  used 
did  not  allow  us  to  identify  these  areas 
at  a  sufficiently  fine  scale  to  exclude  all 
developed  areas,  such  as  towns.'housing 
developments,  or  other  lands  unlikely  to 
contain  the  primary  constituent 
elements.  Existing  features  and 
structures  within  the  boundaries  of  the 
mapped  imits,  such  as  buildings,  roads, 
aqueducts,  railroads,  airport  runways, 
other  paved  areas,  lawns,  landscaped 
areas,  and  most  intensively  farmed 
areas,  and  other  urban  areas,  will  not 
contain  one  or  more  of  the  primary 
constituent  elements.  Federal  actions 
limited  to  those  areas,  therefore,  would 
not  trigger  section  7  consultation,  imless 
they  affect  the  species  and/ or  primary 
constituent  elements  in  adjacent  critical 
habitat. 

Effects  of  Critical  Habitat  Designation 

Section  7  Consultation 

Section  7(a)  of  the  Act  requires 
Federal  agencies,  including  the  Service, 
to  ensure  that  actions  they  fund, 
authorize,  permit,  or  carry  out  do  not 
destroy  or  adversely  modify  critical 
habitat.  Destruction  or  adverse 
.modification  of  critical  habitat  occurs 
when  a  Federal  action  directly  or 
indirectly  alters  critical  habitat  to  the 
extent  it  appreciably  diminishes  the 
value  of  critical  habitat  for  the 
conservation  of  the  species.  Individuals, 
organizations.  States,  local  governments, 
and  other  non-Federal  entities  are 
affected  by  the  designation  of  critical 
habitat  only  if  their  actions  occur  on 
Federal  lands,  require  a  Federal  permit. 
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license,  or  other  authorization,  or 
involve  Federal  funding. 

Section  7(a)  of  the  Act  requires 
Federal  agencies,  including  the  Service, 
to  evaluate  their  actions  with  respect  to 
any  species  that  is  proposed  or  listed  as 
endangered  or  threatened,  and  with 
respect  to  its  critical  habitat,  if  any  is 
designated  or  proposed.  Regulations 
implementing  this  interagency 
cooperation  provision  of  the  Act  are 
codified  at  50  CFR  part  402.  Section 
7(a)(4)  of  the  Act  requires  Federal 
agencies  to  confer  with  us  on  any  action 
that  is  likely  to  jeopardize  the  continued 
existence  of  a  species  proposed  for 
listing,  or  result  in  destruction  or 
adverse  modification  of  proposed 
critical  habitat.  Conference  reports 
provide  conservation  recommendations 
to  assist  the  action  agency  in 
eliminating  conflicts  that  may  be  caused 
by  the  proposed  action.  The 
conservation  measures  in  a  conference 
report  are  advisory. 

We  may  issue  a  formal  conference 
report,  if  requested  by  the  Federal  action 
agency.  Formal  conference  reports 
include  an  opinion  that  is  prepared 
according  to  50  CFR  402.14,  as  if  the 
species  was  listed  or  critical  habitat 
designated.  We  may  adopt  the  formal 
conference  report  as  the  biological 
opinion  when  the  species  is  listed  or 
critical  habitat  designated,  if  no 
substantial  new  information  or  changes 
in  the  action  alter  the  content  of  the 
opinion  (50  CFR  402.10(d)). 

If  a  species  is  listed  or  critical  habitat 
is  designated,  section  7(a)(2)  of  the  Act 
requires  Federal  agencies  to  ensiire  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
affect  a  listed  species  or  its  critical 
habitat,  the  responsible  Federal  agency 
(action  agency)  must  enter  into 
consultation  with  us.  Through  this 
consultation,  the  Federal  action  agency 
would  ensiue  that  the  permitted  actions' 
do  not  destroy  or  adversely  modify 
critical  habitat. 

If  we  issue  a  biological  opinion 
concluding  that  a  project  is  likely  to 
result  in  the  destruction  or  adverse 
modification  of  critical  habitat,  we  also 
provide  "reasonable  and  prudent 
alternatives"  to  the  project,  if  any  are 
identifiable.  Reasonable  and  prudent 
alternatives  are  defined  at  50  CFR 
402.02  as  alternative  actions  identified 
during  consultation  that  can  be 
implemented  in  a  manner  consistent 
with  the  intended  purpose  of  the  action, 
that  are  consistent  with  the  scope  of  the 
Federal  agency's  legal  authority  and 
jurisdiction,  that  are  economically  and 


technologically  feasible,  and  that  the 
Director  believes  would  avoid  the 
likelihood  of  jeopardizing  the  continued 
existence  of  listed  species,  or  resulting 
in  the  destruction  or  adverse 
modification  of  critical  habitat. 
Reasonable  and  prudent  alternatives  can 
vary  from  slight  project  modification  to 
extensive  redesign  or  relocation  of  the 
project.  

Regulations  at  50  CFR  402.16  require 
Federal  agencies  to  reinitiate 
consultation  on  previously  reviewed 
actions  imder  certain  circimistances. 
including  instances  where  critical 
habitat  is  subsequently  designated  and 
the  Federal  agency  has  retained 
discretionary  involvement,  or  control 
has  been  retained,  or  is  authorized  by 
law.  Consequently,  some  Federal 
agencies  may  request  reinitiation  of 
consultation  or  conference  with  us  on 
actions  for  which  formal  consultations 
have  been  completed,  if  those  actions 
may  affect  designated  critical  habitat  or 
adversely  modify  or  destroy  proposed 
critical  habitat. 

Activities  on  Federal  lands  that  may 
jeopardize  vernal  pool  crustaceans  or 
vernal  pool  plants  or  adversely  modify 
their  critical  habitat  will  require  section 
7  consultation.  Activities  on  private 
lands  that  require  a  permit  from  a 
Federal  agency,  such  as  a  permit  from 
the  Corps  under  section  404  of  the  Clean 
Water  Act  (33  U.S.C.  1344  et  seq.],  a 
section  10(a)(1)(B)  of  the  Act  permit 
from  the  Service,  or  any  other  activity 
requiring  Federal  action  (i.e.,  funding  or 
authorization  from  the  Federal 
Highways  Administration  or  Federal 
Emergency  Management  Agency)  will 
also  continue  to  be  subject  to  the  section 
7  consultation  process.  Federal  actions 
not  affecting  listed  species  or  critical 
habitat,  and  actions  on  non-Federal 
lands  that  are  not  federally  funded, 
authorized,  or  permitted  do  not  require 
section  7  consultation.  Not  all  of  the 
areas  vdthin  these  units  are  capable  of 
supporting  vernal  pool  crustaceans  or 
vernal  pool  plants  or  their  primary 
constituent  elements,  and  such  areas 
would  not  be  subject  to  section  7 
consultation. 

To  properly  portray  the  effects  of 
critical  habitat  designation,  we  must 
first  compare  the  section  7  requirements 
for  actions  that  may  affect  critical 
habitat  with  the  requirements  for 
actions  that  may  affect  a  listed  species. 
Section  7  ensures  that  actions  funded, 
authorized,  or  carried  out  by  Federal 
agencies  are  not  likely  to  jeopardize  the 
continued  existence  of  a  listed  species, 
or  destroy  or  adversely  modify  the  listed 
species'  critical  habitat.  Actions  likely 
to  jeopardize  the  continued  existence  of 
a  species  are  those  that  would 


appreciably  reduce  the  likelihood  of  the 
species'  siurvival  and  recovery.  Actions 
likely  to  "destroy  or  adversely  modify" 
critical  habitat  are  those  that  would 
appreciably  reduce  the  value  of  critical 
habitat  for  the  survival  and  recovery  of 
the  listed  species. 

Common  to  both  definitions' is  an 
appreciable  detrimental  effect  on  the 
recovery  of  a  listed  species.  Given  the 
similarity  of  these  definitions,  actions 
likely  to  destroy  or  adversely  modify 
critical  habitat  would  almost  always 
result  in  jeopardy  to  the  sptecies 
concerned,  particularly  when  the 
species  is  present  in  the  area  of  the 
proposed  action.  When  the  species  is 
present  in  an  area,  designation  of 
critical  habitat  for  vernal  pool 
crustaceans  or  vernal  pool  plants  is  not 
likely  to  result  in  regulatory 
requirements  above  those  already  in 
place  due  to  the  presence  of  the  listed 
species.  When  the  species  is  not  present 
in  an  area,  designation  of  critical  habitat 
for  vernal  pool  crustaceans  or  vernal 
pool  plants  may  result  in  an  additional 
regulatory  burden  when  a  Federal  nexus 
exists. 

Section  4(b)(8)  of  the  Act  requires  us 
to  evaluate  briefly  and  describe,  in  any 
proposed  or  final  regulation  that 
designates  critical  habitat,  those 
activities  involving  a  Federal  action  that 
may  adversely  modify  such  habitat  or 
that  may  be  affected  by  such 
designation.  Activities  that  may  destroy 
or  adversely  modify  critical  habitat 
would  be  those  that  alter  the  primary 
constituent  elements  to  the  extent  that 
the  value  of  critical  habitat  for  the 
conservation  of  vernal  pool  crustaceans 
or  vernal  pool  plants  is  appreciably 
reduced.  We  note  that  such  activities 
may  ajso  jeopardize  the  continued 
existence  of  the  species. . 

Activities  that,  when  carried  out, 
funded,  or  authorized  by  a  Federal 
agency  may  directly  or  indirecUy 
destroy  or  adversely  modify  critical 
habitat  for  vernal  pool  crustaceans  or 
vernal  pool  plants  include,  but  are  not 
limited  to — 

(1)  Any  activity,  including  the 
regulation  of  activities  by  the  Corps 
imder  section  404  of  the  Clean  Water 
Act  or  activities  carried  out  by  or 
authorized  by  the  EPA,  that  could  alter 
the  suitability  of  the  watershed  or  water 
quality  or  quantity  to  support  vernal 
pool  crustaceans  or  vernal  pool  plants, 
or  any  activity  that  adversely  affects  the 
natiutd  hydrologic  function  of  the 
vernal  pool  system  and/or  ephemeral 
pond  or  depression; 

(2)  Road  construction  and 
maintenance,  right-of-way  designation, 
and  regulation  of  agricultural  activities, 
or  any  activity  funded  or  carried  out  by 
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the  Department  of  Transportation  or 
Department  of  Agriculture  that  results 
in  discharge  of  dredged  or  fill  material, 
excavation,  or  mechanized  land  clearing 
of  ephemeral  and/ or  vernal  pool  basins; 

(3)  Sale  or  exchange  of  lands  by  a 
Federal  agency  to  a  non-Federal  entity 
which  could  foreseeably  impact  the 
primary  constituent  elements  of  critical 
habitat; 

(4)  Regulation,  relicensing,  and 
operation  of  damming  or  other  water 
impoundments  by  the  BOR,  Corps,  or 
Federal  Energy  Regulatory  Commission 
(FERC)  that  inundate  critical  habitat  for 
vernal  pool  crustaceans; 

(5)  Regulation  by  the  Federal  Aviation 
Administration  (FAA)  of  airport 
improvement  or  maintenance  activities 
that  could  foreseeably  impact  the 
primary  constituent  elements  of  critical 
habitat; 

'    (6)  Licensing  of  construction  of 
communication  sites  by  the  Federal 
Communications  Commission  (FCC)  on 
lands  containing  critical  habitat; 

(7)  Funding  of  construction  or 
development  activities  by  the 
Department  of  Housing  and  Urban 
Development  (HUD)  or  other  agencies 
that  destroy,  fragment,  or  degrade 
suitable  critical  habitat; 

(8)  Military  training  and  maneuvers 
on  applicable  DOD  lands  which  could 
foreseeably  impact  the  primary 
constituent  elements  of  criticaJ  habitat; 

(9)  Signing  of  contracts  to  deliver 
water  by  the  BOR  in  situations  where 
those  deliveries  could  foreseeably 
impact  the  primary  constituent  elements 
of  critical  habitat;  and 

(10)  Promulgation  of  a  land  use  plan 
by  a  Federal  agency  such  as  the  BLM, 
USFS,  or  DOD  that  may  alter 
management  practices  for  critical 
habitat. 

If  you  have  questions  regarding 
whether  specific  activities  will 
constitute  adverse  modification  of 
critical  habitat  in  California,  contact  the 
Field  Supervisor,  Sacramento  Fish  and 
Wildlife  Office  (see  ADDRESSES  section). 
If  the  critical  habitat  occurs  in  Oregon, 
contact  the  Field  Supervisor.  Oregon 
Fish  and  Wildlife  Office,  2600  S.E.  98th 
Avenue,  Portland,  OR  97266.  Requests 
for  copies  of  the  r^ulations  on  listed 
wildlife,  and  inquiries  about 
prohibitions  and  permits  may  be 
addbressed  to  the  U.S.  Fish  and  Wildlife 
Service,  Branch  of  Endangered  Species, 
911  N.E.  11th  Ave,  Portland,  OR  97232 
(telephone  503/231-2063;  facsimile 
503/231-6243). 

Section  3(5)(A)  Special  Management 
Considerations 

Section  3(5)(A)  of  the  Act  defines 
critical  habitat  to  be  (among  other 


things)  areas  within  the  current  range  of 
the  species  "which  may  require  special 
management  considerations". 
Accordingly,  areas  which  will  not 
require  such  special  considerations  are 
not  critical  habitat.  For  areas  in  the 
ciurent  range  of  the  species,  we  first 
determine  whether  the  area  contains  the 
physical  and  biological  featiures 
essential  to  the  conservation  of  the 
species  and  then  determine  whether  the 
area  has  or  needs  special  management 
or  protection.  Additional  special 
management  is  not  required  if  adequate 
management  or  protection  is  already  in 
place.  Adequate  special  management  or 
protection  is  provided  by  a  legally 
operative  plan  or  agreement  that 
addresses  the  maintenance  and 
improvement  of  the  primary  constituent 
elements  important  to  the  species,  and 
manages  for  the  long-term  conservation 
of  the  species.  We  use  the  following 
three  criteria  to  determine  if  a  plan 
provides  adequate  special  management 
or  protection:  (1)  A  current  plan  or 
agreement  must  be  complete  and 
provide  sufficient  conservation  benefit 
to  the  species,  (2)  the  plan  or  agreement 
must  provide  assurances  that  the 
conservation  management  strategies  will 
be  implemented,  and  (3)  the  plan  or 
agreement  must  provide  assurances  that 
the  conservation  management  strategies 
will  be  effective,  i.e.,  provide  for 
periodic  monitoring  and  revisions  as 
necessary.  If  all  of  these  criteria  are  met, 
then  the  lands  covered  under  the  plan 
would  no  longer  meet  the  definition  of 
critical  habitat. 

The  Sikes  Act  Improvements  Act  of 
1997  (Sikes  Act)  requires  each  military 
installation  that  includes  land  and  water 
suitable  for  the  conservation  and 
management  of  natural  resources  to 
complete,  by  November  17,  2001,  an 
Integrated  Natm-al  Resources 
Management  Plan  (INRMP).  An  INRMP 
integrates  implementation  of  the 
military  mission  of  the  installation  with 
stewardship  of  the  natural  resources 
found  there.  Each  INRMP  includes  an 
assessment  of  the  ecological  needs  on 
the  installation,  including  needs  to 
provide  for  the  conservation  of  listed 
species;  a  statement  of  goals  and 
priorities;  a  detailed  description  of 
management  actions  to  be  implemented 
to  provide  for  these  ecological  needs; 
and  a  monitoring  and  adaptive 
management  plan.  We  consult  with  the 
military  on  the  development  and 
implementation  of  INRMPs  for 
installations  with  listed  species.  We 
believe  military  bases  that  have 
completed  and  approved  INRMPs  that 
address  the  needs  of  the  species 
generally  do  not  meet  the  definition  of 


critical  habitat  discussed  above,  as  they 
require  no  additional  special 
management  or  protection. 

We  evaluated  the  status  of  INRMPs  on 
DOD  lands  that  were  within  the 
proposed  critical  habitat  to  determine 
whether  any  INRMPs  met  the  special 
management  criteria.  To  date,  no  DOD 
installation  has  completed  a  final 
INRMP  that  provides  for  sufficient 
conservation  management  and 
protection  for  the  vernal  pool 
crustaceans  and  plants.  All  DOD  lands 
that  contain  the  physical  and  biological 
featiires  essential  for  the  conservation  of 
one  of  the  vernal  pool  species  have  been 
included  in  the  proposed  designation  of 
critical  habitat  for  that  species. 
Although  no  INRMPs  for  the  vernal  pool 
crustaceans  and  plants  are  currently  in 
place  on  DOD  lands  within  the 
proposed  critical  habitat,  we  wall 
continue  to  work  with  the  military  bases 
to  develop  INRMPs  to  meet  the  special 
management  criteria  to  preclude  the 
final  designation  of  critical  habitat  on 
their  lands. 

Exclusions  Under  Section  4(b)(2) 

Subsection  4(b)(2)  of  the  Act  allows 
us  to  exclude  from  critical  habitat 
designation  areas  where  the  benefits  of 
exclusion  outweigh  the  benefits  of 
designation,  provided  the  exclusion  will 
not  result  in  the  extinction  of  the 
species.  However,  prior  to  excluding 
these  areas  from  critical  habitat,  we 
believe  that  it  is  best  to  fully  and 
specifically  describe  the  areas  in  the 
proposed  designation,  discuss  our  intent 
and  rationale  as  to  why  we  believe  the 
areas  should  be  excluded  from 
designated  critical  habitat,  and  solicit 
public  comment  on  the  exclusion  of 
these  areas. 

We  believe  the  proposed  Skunk 
Hollow  critical  habitat  (Unit  35)  in 
Riverside  Coimty  may  warrant 
exclusion  from  the  final  designation  of 
critical  habitat  imder  section  4(b)(2)  of 
the  Act  based  on  the  special 
management  considerations  and 
protections  afforded  the  vernal  pool 
habitat  through  several  approved  and 
legally  operative  HCPs.  We  believe  that 
in  most  instances  the  benefits  of 
excluding  legally  operative  HCPs  from  -^ 
the  critical  habitat  designations  will 
outweigh  the  benefits  of  including  them. 
The  following  represents  our  rationale 
for  proposing  to  exclude  the  Skunk 
Hollow  critical  habitat  unit  (Unit  35) 
from  the  final  designated  critical 
habitat. 

( 1 )  Benefits  of  Exclusion 

The  benefits  of  excluding  HCPs 
include  relieving  landowners, 
communities  and  counties  of  any 
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additional  regulatory  btirden  that  might 
be  imposed  by  critical  habitat.  This 
benefit  is  particularly  compelling  given 
the  past  representations  on  the  part  of 
the  Service  that  once  an  HCP  is 
negotiated  and  approved  by  us  after 
public  comment,  activities  consistent 
with  the  plan  will  satisfy  the 
requirements  of  the  Endangered  Species 
Act.  Many  HCPs,  particularly  large 
regional  HCPs,  take  many  years  to 
develop  and,  upon  completion,  become 
regional  conservation  plans  that  are 
consistent  with  the  recovery  of  covered 
species.  Imposing  an  additional 
regulatory  review  after  HCP  completion 
may  jeopardize  conservation  efforts  and 
partnerships  in  many  areas  and  could  be 
viewed  as  a  disincentive  to  those 
developing  HCPs.  Excluding  HCPs 
provides  the  Service  an  opportunity  to 
streamline  regulatory  compliance,  and 
provides  regulatory  certainty  for  HCP 
participants. 

^  Another  critical  benefit  of  excluding 
HCPs  is  that  it  would  encourage  the 
continued  development  of  partnerships 
with  HCP  participants,  including  states, 
local  governments,  conservation 
organizations,  and  private  landowners, 
that  together  can  implement 
conservation  actions  we  would  be 
unable  to  accomplish.  By  excluding 
areas  covered  by  HCPs  from  critical 
habitat  designation,  we  clearly  maintain 
our  commitments,  preserve  these 
partnerships,  and,  we  believe,  set  the 
stage  for  more  effective  conservation 
actions  in  the  future. 

(2)  Benefits  of  Inclusion 

The  benefits  of  including  HCPs  in 
critical  habitat  are  normally  small.  The 
principal  benefit  of  any  designated 
critical  habitat  is  that  activities  in  such 
habitat  that  may  affect  it  require 
consultation  under  section  7  of  the  Act. 
Such  consultation  would  ensiu«  that 
adequate  protection  is  provided  to  avoid 
adverse  modification  of  critical  habitat. 
Where  HCPs  are  in  place,  our 
experience  indicates  that  this  benefit  is 
small  or  non-existent.  Currently 
approved  and  permitted  HCPs  are 
already  designed  to  ensure  the  long- 
term  survival  of  covered  species  within 
the  plan  area.  Where  we  have  an 
approved  HCP,  lands  that  we  ordinarily 
would  define  as  critical  habitat  for 
covered  species  will  normally  be 
protected  in  reserves  and  other 
conservation  lands  by  the  terms  of  the 
HCPs  and  their  Implementing 
Agreements.  These  HCPs  and 
Implementing  Agreements  include 
management  measures  and  protections 
for  conservation  lands  designed  to 
protect,  restore,  and  enhance  their  value 
as  habitat  for  covered  species. 


In  addition,  an  HCP  application  must 
itself  be  consulted  upon.  While  this 
consultation  will  not  look  specifically  at 
the  issue  of  adverse  modification  of 
critical  habitat,  unless  critical  habitat 
has  already  been  designated  within  the 
proposed  plan  area,  it  will  look  at  the 
very  similar  concept  of  jeopardy  to  the 
listed  species  in  the  plan  area.  Because 
HCPs,  particularly  large  regional  HCPs, 
address  land  use  within  the  plan 
boundaries,  habitat  issues  within  the 
plan  boundaries  will  have  been 
thoroughly  addressed  in  the  HCP  and 
through  the  consultation  on  the  HCP. 
Oui  experience  is  also  that,  imder  most 
circumstances,  consultations  under  the 
jeopardy  standard  will  reach  the  same 
result  as  consultations  under  the 
adverse  modification  standard. 
Implementing  regulations  (50  CFR 
402.02  )  define  "jeopardize  the 
continued  existence  of  and 
"destruction  or  adverse  modification  oF' 
in  virtually  identical  terms.  "Jeopardize 
the  continued  existence  of  means  to 
engage  in  an  action  "that  reasonably 
would  be  expected,  directly  or 
indirectly,  to  reduce  appreciably  the 
likelihood  of  both  the  survival  and 
recovery  of  a  listed  species." 
Destruction  or  adverse  modification 
means  an  "alteration  that  appreciably 
diminishes  the  value  of  critical  habitat 
for  both  the  survival  and  recovery  of  a 
listed  species."  Common  to  both 
definitions  is  an  appreciable  detrimental 
effect  on  both  survival  and  recovery  of 
a  listed  species,  in  the  case  of  critical 
habitat,  by  reducing  the  value  of  the 
habitat  so  designated.  Thus,  actions 
satisfying  the  standard  for  adverse 
modification  are  nearly  always  found  to 
also  jeopardize  the  species  concerned, 
and  the  existence  of  a  critical  habitat 
designation  does  not  materially  affect 
the  outcome  of  consultation.  Additional 
measures  to  protect  the  habitat  frt)m 
adverse  modification  are  not  likely  to  be 
required. 

Further,  HCPs  typically  provide  for 
greater  conservation  benefits  to  a 
covered  species  than  section  7 
consultations  because  HCPs  assure  the 
long-term  protection  and  management 
of  a  covered  species  and  its  habitat,  and 
funding  for  such  management  through 
the  standards  found  in  the  5  Point 
Policy  for  HCPs  (64  FR  35242)  and  the 
HCP  No  Siuprises  regulation  (63  FR 
8859).  Such  assurances  are  typically  not 
provided  by  section  7  consultations 
which,  in  contrast  to  HCPs,  often  do  not 
commit  the  project  proponent  to  long- 
term  special  management  or  protections. 
Thus,  a  consultation  typically  does  not 
accord  the  lands  it  covers  the  extensive 
benefits  an  HCP  provides.  The 


development  and  implementation  of 
HCPs  provide  other  important 
conservation  benefits,  including  the 
development  of  biological  information 
to  guide  conservation  efforts  and  assist 
in  species  recovery,  and  the  creation  of 
innovative  solutions  to  conserve  species 
while  allowing  for  development.  The 
education  benefits  of  critical  habitat, 
including  informing  the  public  of  areas 
that  are  important  for  long-term  survival 
and  conservation  of  the  species,  are 
essentially  the  same  as  those  that  would 
occur  from  the  public  notice  and 
comment  procedures  required  to 
establish  an  HCP,  as  well  as  the  public 
participation  that  occurs  in  the 
development  of  many  regional  HCPs. 
For  these  reasons,  then,  we  believe,  that 
designation  of  critical  habitat  has  little 
benefit  in  areas  covered  by  HCPs, 
provided  that  the  HCP  and  its  associated 
Implementing  Agreement  are  legally 
operative,  and  that  the  HCP  specifically 
and  adequately  covers  the  species  for 
which  critical  habitat  is  being 
designated. 

We  have  reviewed  and  evaluated 
HCPs  currently  approved  and  being 
properly  and  legally  implemented 
within  the  areas  being  proposed  for 
critical  habitat  for  the  vernal  pool 
crustaceans  and  plants.  Based  on  this 
evaluation,  we  find  that  the  benefits  of 
exclusion  outweigh  the  benefits  of 
designating  the  Skunk  Hollow  vernal 
pool  (Unit  35)  as  critical  habitat.  The 
Skimk  Hollow  vernal  pool  basin 
consists  of  a  single,  large  vernal  pool 
and  its  essential  associated  watershed  in 
western  Riverside  Coimty.  Several 
federally  listed  species  have  been 
documented  frt)m  the  Skunk  Hollow 
vernal  pool  basin.  These  include  the 
threatened  vernal  pool  fairy  shrimp 
(Simovich  in  litt  2001),  the  endangered 
Riverside  fairy  shrimp  (StreptocephaJus 
woottoni)  (Service  2001).  the  threatened 
spreading  navarretia  [Navarretia 
fossalis),  and  the  endangered  California 
Orcutt  grass  (Orcuttia  califomica) 
(Service  1998).  The  vernal  pool  complex 
and  watershed  is  currently  protected  as 
part  of  a  reserve  established  within  an 
approved  mitigation  bank  in  the  Rancho 
Bella  Vista  HCP  area  and  as  part  of  the 
conservation  measiu^s  contained  in  the 
Assessment  District  161  Subregional 
HCP.  While  neither  HCP  include  vernal 
pool  fairy  shrimp  as  a  covered  species, 
both  HCPs  provide  protection  for  the 
vernal  pool  complex  and  its  associated 
watershed  in  perpetuity.  Further,  the 
HCPs  address  the  endangered  Riverside 
fairy  shrimp  as  a  covered  species.  We 
believe  that  the  management  and 
protections  afforded  the  vernal  pool 
complex  and  the  Riverside  fairy  shrimp 
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are  adequate  for  the  long-term 
conservation  of  this  complex  and  this 
species,  and  to  preserve  the 
partnerships  that  we  have  developed 
with  the  local  jurisdiction  and  project 
proponents  in  the  development  of  these 
HCPs.  we  excluded  the  Skimk  Hollow 
vernal  pool  complex  from  critical 
habitat  for  the  Riverside  fairy  shrimp. 
We  did  not  and  still  do  not  believe  that 
this  exclusion  from  critical  habitat  will 
result  in  the  extinction  of  this  Riverside 
fairy  shrimp. 

Even  though  the  two  HCPs  do  not 
have  vernal  pool  fairy  shrimp  listed  as 
a  covered  species,  we  believe  that  the 
protections  and  management  afforded 
the  Skunk  Hollow  vernal  pool  complex 
and  the  other  listed  vernal  pool  species 
through  the  terms  and  conditions  of 
those  HCPs  are  adequate  to  ensure  the 
long-term  conservation  of  vernal  pool 
fairy  shrimp  as  well.  Therefore,  as  with 
the  Riverside  fairy  shrimp,  we  believe 
that  the  benefits  of  the  exclusion  of  the 
Skunk  Hollow  vernal  pool  complex 
from  critical  habitat  for  vernal  pool  fairy 
shrimp  outweighs  the  benefit  of  its 
inclusion.  Additionally,  we  do  not 
believe  that  this  exclusion  would  result 
in  the  extinction  of  vernal  pool  fairy 
shrimp. 

Several  HCP  efforts  are  now  under 
way  that  will  address  the  conservation 
needs  of  the  vernal  pool  crustaceans  and 
plants  in  areas  we  propose  as  critical 
habitat.  We  have  worked  and  continue 
to  work  closely  with  the  HCP 
proponents  to  adequately  address  the 
conservation  needs  of  these  species 
within  the  boundaries  of  the  HCPs.  In 
the  event  that  future  HCPs,  covering  any 
of  the  vernal  pool  crustaceans  or  plants 
are  developed  within  the  boimdaries  of 
designated  critical  habitat,  we  will  work 
with  applicants  to  ensure  that  the  HCPs 
provide  for  protection  and  management 
of  habitat  areas  essential  for  the 
conservation  of  those  species  by  either 
directing  development  and  habitat 
modification  to  nonessential  areas  or 
appropriately  modifying  activities 
within  essential  habitat  areas  so  that 
such  activities  will  not  destroy  or 
adversely  modify  the  primary 
constituent  elements.  The  HCP 
development  process  provides  an 
opportunity  for  more  intensive  data 
collection  and  analysis  regarding  the 
use  of  particular  habitat  areas  by  vernal 
pool  crustaceans  and  plants.  The 
process  also  enables  us  to  conduct 
detailed  evaluations  of  the  importance 
of  such  lands  to  the  long-term  survival 
of  these  species  in  the  context  of 
constructing  a  biologically  configured 
system  of  interlinked  habitat  blocks.  We 
fully  expect  that  HCPs  imdertaken  by 
local  jurisdictions  (e.g.,  coimties,  cities) 


and  other  parties  will  identify,  protect, 
and  provide  appropriate  management 
for  those  specific  lands  within  the 
boundaries  of  the  plans  that  are 
essential  for  the  long-term  conservation 
of  the  species.  We  believe  and  fully 
expect  that  our  analyses  of  these 
proposed  HCPs  and  proposed  permits 
under  section  7  of  the  Act  will  show 
that  covered  activities  carried  out  in 
accordance  with  the  provisions  of  the 
HCPs  and  biological  opinions  will  not 
result  in  destruction  or  adverse 
modification  of  critical  habitat.  We  will 
provide  technical  assistance  and  work 
closely  with  applicants  with  respect  to 
HCPs  currently  under  development  and 
future  HCPs  to  identify  lands  essential 
for  the  long-term  conservation  of  the 
vernal  pool  crustaceans  and  plants  and 
appropriate  management  for  those 
lands.  The  minimization  and  mitigation 
measures  provided  under  these  HCPs 
are  expected  to  protect  the  essential 
habitat  lands  proposed  as  critical  habitat 
in  this  rule.  If  an  HCP  that  addresses 
any  vernal  pool  crustacean  or  plant  as 
a  covered  species  is  ultimately 
approved,  we  will  reassess  the  critical 
habitat  boundaries  in  light  of  the  HCP. 
We  intend  to  imdertake  this  review 
when  the  HCP  is  approved,  but  funding 
and  priority  constraints  may  influence 
the  timing  of  such  a  review.  Should 
additiond  information  become  available 
that  changes  our  analysis  of  the  benefits 
of  excluding  any  of  these  {or  other)  areas 
compared  to  the  benefits  of  including 
them  in  the  critical  habitat  designation, 
we  may  revise  this  proposed 
designation  accordingly.  Similarly,  if 
new  information  indicates  any  areas  we 
are  proposing  now  should  not  be 
included  in  the  critical  habitat 
designation  because  they  no  longer  meet 
the  definition  of  critical  habitat,  we  may 
revise  this  proposed  critical  habitat 
designation.  , 

Economic  Analysis 

Section  4(b)(2)  of  the  Act  requires  us 
to  designate  critical  habitat  on  the  basis 
of  the  best  scientific  and  commercial 
data  available,  and  to  consider  the 
economic  and  other  relevant  impacts  of 
designating  a  particular  area  as  critical 
habitat.  We  may  exclude  areas  from 
critical  habitat  upon  a  determination 
that  the  benefits  of  such  exclusions 
outweigh  the  benefits  of  specifying  such 
areas  as  critical  habitat.  We  caimot 
exclude  such  areas  from  critical  habitat 
when  such  exclusion  will  result  in  the 
extinction  of  the  species.  We  will 
conduct  an  analysis  of  the  economic 
impacts  of  designating  these  areas  as 
critical  habitat  prior  to  a  final 
determination.  When  completed,  we 
will  aimounce  the  availability  of  the 


draft  economic  analysis  with  a  notice  in 
the  Federal  Register,  and  we  will  open 
a  public  comment  period  on  the  draft 
economic  analysis  and  re-open  the 
conunent  period  on  the  proposed  rule  at 
that  time. 

Public  Comments  Solicited 

We  intend  that  any  final  action 
resulting  from  this  proposal  will  be  as 
accurate  and  effective  as  possible. 
Therefore,  we  solicit  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  this 
proposed  rule.  We  particularly  seek 
comments  concerning: 

(1)  The  reasons  why  any  habitat 
should  or  should  not  be  determined  to 
be  critical  habitat  as  provided  by  section 
4  of  the  Act,  including  whether  the 
benefits  of  designation  will  outweigh 
any  threats  to  the  species  due  to 
designation  and  whether  areas  under 
consideration  require  additional  special 
management; 

(2)  Specific  information  on  the 
amouint  and  distribution  of  any  of  the 
vernal  pool  crustaceans  or  vernal  pool 
plants  and  what  habitat  is  essential  to 
the  conservation  of  these  species  and 
why; 

(3)  Land  use  designations  and  current 
or  planned  activities  in  the  subject  areas 
and  their  possible  impacts  on  proposed 
critical  habitat;  in  particular,  in  Oregon, 
we  seek  information  related  to  potential 
of  selected  parcels  to  contribute  to  the 
species  recovery,  considering  their 
zoning,  adjacent  land  uses,  watershed 
integrity,  and  potential  for  edge  effects 
(related  to  shape  of  parcel); 

(4)  Any  foreseeable  economic  or  other 
impacts  resulting  from  the  proposed 
designation  of  critical  habitat,  in 
particular,  any  impacts  on  small  entities 
or  families; 

(5)  Economic  and  other  values 
associated  with  designating  critical 
habitat  for  vernal  pool  crustaceans  and 
vernal  pool  plants  such  as  those  derived 
frx>m  non-consimiptive  uses  (e.g., 
hiking,  camping,  bird-watching, 
enhanced  watershed  protection, 
improved  air  quality,  increased  soil 
retention,  "existence  values,"  and 
reductions  in  administrative  costs); 

(6)  Whether  any  areas  should  be 
excluded  pursuant  to  section  4(b)(2); 
and 

(7)  Whether  our  approach  to  critical 
habitat  designation  could  be  improved 
or  modified  in  any  way  to  provide  for 
greater  public  participation  and 
luiderstanding,  or  to  assist  us  in 
acconunodating  public  concern  and 
comments. 
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If  you  wish  to  comment  on  this 
proposed  rule,  you  may  submit  your 
conunents  and  materials  by  any  one  of 
several  methods  (see  ADDRESSES).  Please 
submit  electronic  mail  conunents  as  an 
ASCn  file  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Please  also  include  "Attn:  [RIN 
number!"  and  your  name  and  return 
address  in  your  electronic  message. 
Please  note  that  the  electronic  address 
fwl_vemaIpool@fws.gov  will  be  closed 
out  at  the  termination  of  the  public 
comment  period.  If  you  do  not  receive 
a  confirmation  frt)m  the  system  that  we 
have  received  your  electronic  message, 
contact  us  directly  by  callii^  our 
Sacramento  Fish  and  Wildlife  Office  at 
phone  niunber  916/414-6600. 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
diuing  regular  business  hoivs. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  rulemaking  record,  which  we  will 
honor  to  the  extent  allowable  by  law.  In 
some  circumstances,  we  would 
vtrithhold  bom  the  rulemaking  record  a 
respondent's  identity,  as  allowable  by 
law.  If  you  wish  us  to  vnthhold  your 
name  and/or  address,  you  must  state 
this  prominently  at  the  beginning  of 
your  comment.  However,  we  will  not 
consider  anonymous  comments.  To  the 
extent  consistent  with  applicable  law, 
we  will  make  all  submissions  fitim 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 
Comments  and  materials  received  will 
be  made  available  for  public  inspection, 
by  appointment,  during  normal  business 
hours  at  the  above  address. 

Peer  Review 

In  accordance  with  our  policy 
published  on  July  1, 1994  (59  FR 
34270),  we  will  solicit  the  expert 
opinions  of  at  least  three  appropriate 
and  independent  specialists  regarding 
this  proposed  rule.  The  purpose  of  such 
review  is  to  ensure  listing  decisions  are 
based  on  scientifically  sound  data, 
assiunptions,  and  ansilyses.  We  will 
send  these  peer  reviewers  copies  of  this 
proposed  rule  immediately  following 
publication  in  the  Federal  Register.  We 
will  invite  these  peer  reviewers  to 
comment,  during  the  public  comment 
period,  on  the  specific  assiunptions  and 
conclusions  regarding  the  proposed 
designation  of  critical  habitat. 

We  will  consider  all  comments  and 
information  received  during  the  120-day 
public  comment  period  on  this 
proposed  rule  during  preparation  of  a 


final  rulemaking.  Accordingly,  the  final 
decision  may  differ  fit)m  this  proposal. 

Public  Hearings 

The  Act  provides  for  one  or  more 
public  hearings  on  this  proposal,  if 
requested.  Requests  for  public  hearings 
must  be  made  at  least  15  days  prior  to 
the  close  of  the  public  comment  period. 
We  will  schedule  public  hearings  on 
this  proposal,  if  any  are  requested,  and 
annotmce  the  dates,  times,  and  places  of 
those  hearings  in  the  Federal  Register 
and  local  newspapers  at  least  15  days 
before  the  first  hearing  is  held. 

Clarity  of  the  Rule 

Executive  Order  12866  requires  each 
agency  to  write  regidations  and  notices 
that  are  easy  to  imderstand.  We  invite 
your  conunents  on  how  to  make  this 
proposed  rule  easier  to  understand, 
including  answers  to  questions  such  as 
the  foUovtring:  (1)  Are  the  requirements 
in  the  proposed  rule  clearly  stated?  (2) 
Does  the  proposed  rule  contain 
technical  language  or  jargon  that 
interferes  with  the  clarity?  (3)  Does  the 
format  of  the  proposed  rule  (grouping 
and  order  of  sections,  use  of  headings, 
paragraphing,  etc.)  aid  or  reduce  its 
clarity?  (4)  Is  the  description  of  the 
proposed  rule  in  the  SUPPLEMENTARY 
INFORMATKW  section  of  the  preamble 
helpful  in  imderstanding  the  proposed 
rule?  What  else  could  we  do  to  make  the 
proposed  rule  easier  to  imderstand? 

Send  a  copy  of  any  conunents  that 
concern  how  we  could  make  this  rule 
easier  to  understand  to:  Office  of 
Regulatory  A^irs,  Department  of 
Interior,  Room  7229, 1849  C  Street, 
NW.,  Washington,  DC  20240.  You  may 
e-mail  your  comments  to  this  address: 
Exsec@ios.  doi.gov. 

Required  Determinations 

Regulatory  Planning  and  Review 

In  accordance  with  Executive  Order 
12866,  this  document  is  a  significant 
rule  and  was  reviewed  by  the  Office  of 
Management  and  Budget  (0MB).  The 
Service  is  preparing  a  draft  economic 
analysis  of  this  proposed  action.  The 
Service  will  use  this  analysis  to  meet 
the  requirement  of  section  4(b)(2)  of  the 
ESA  to  determine  the  economic 
consequences  of  designating  the  specific 
areas  as  critical  habitat  and  excluding 
any  area  from  critical  habitat  if  it  is 
determined  that  the  benefits  of  such 
exclusion  outweigh  the  benefits  of 
specifying  such  areas  as  part  of  the 
critical  habitat,  unless  failure  to 
designate  such  area  as  critical  habitat 
will  lead  to  the  extinction  of  any  of  the 
vernal  pool  species  included  in  this 
rule.  This  analysis  will  be  available  for 
public  comment  before  finalizing  this 


designation.  The  availability  of  the  draft 
economic  analysis  will  be  aimounced  in 
the  Federal  Register. 

Regulatory  Flexibility  Act  (5  U.S.C  601 
etteq.) 

This  discussion  is  based  upon  the 
information  regarding  potential 
economic  impact  that  is  available  to  the 
Service  at  this  time.  This  assessment  of 
economic  effect  may  be  modified  prior 
to  final  rulemaking  based  upon 
development  and  review  of  the 
economic  analysis  being  prepared 
pursuant  to  section  4(b)(2)  of  the  ESA 
and  E.0. 12866.  This  analysis  is  for  the 
purposes  of  compliance  with  the 
Regulatory  Flexibility  Act  and  does  not 
reflect  the  position  of  the  Service  on  the 
type  of  economic  analysis  required  by 
New  Mexico  Cattle  Growers  Assn.  v. 
U.S.  Fish  &■  Wildlife  Service  248  F.3d 
1277  (10th  Cir.  2001). 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.,  as  amended  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA)  of  1996), 
whenever  an  agency  is  required  to 
publish  a  notice  of  rulemaking  for  any 
proposed  or  final  rule,  it  must  prepare 
and  make  available  for  public  conunent 
a  regulatory  flexibility  analysis  that 
describes  the  effect  of  the  rule  on  small 
entities  (i.e.,  small  businesses,  small 
organizations,  and  small  govenunent 
jurisdictions).  However,  no  regulatory 
flexibility  analysis  is  required  if  the 
head  of  the  agency  certifies  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  SBREFA  amended  the 
Regulatory  Flexibility  Act  to  require 
Federal  agencies  to  provide  a  statement 
of  the  factual  basis  for  certifying  that  a 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  SBREFA  also 
amended  the  RFA  to  require  a 
certification  statement.  We  are  hereby 
certifying  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  The  following  discussion 
explains  our  rationale  for  making  this 
assertion. 

According  to  the  Small  Business 
Administration  (http://www.sba.gov/ 
size/),  small  entities  include  small 
organizations,  such  as  independent  non- 
profit organizations,  and  small 
govermnental  jurisdictions,  including 
school  boards  and  city  and  town 
governments  that  serve  fewer  than 
50,000  residents,  as  well  as  small 
businesses.  Small  businesses  include 
manufacturing  and  mining  concerns 
with  fewer  than  500  employees, 
wholesale  trade  entities  with  fewer  than 
100  employees,  retail  and  service 
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businesses  with  less  than  $5  million  in 
annual  sales,  general  and  heavy 
construction  businesses  with  less  than 
$27.5  million  in  annual  business, 
special  trade  contractors  doing  less  than 
$11.5  million  in  annual  business,  and 
agricultural  businesses  with  annual 
sales  less  than  $750,000.  To  determine 
if  potential  economic  impacts  to  these 
small  entities  are  significant,  we 
consider  the  tjrpes  of  activities  that 
might  trigger  regulatory  impacts  under 
this  rule  as  well  as  the  types  of  project 
modifications  that  may  result.  In 
general,  the  term  "significant  economic 
impact"  is  meant  to  apply  to  a  typical 
small  business  firm's  business' 
operations. 

In  determining  whether  this  rule 
could  "significantly  affect  a  substantial 
number  of  small  entities",  the  economic 
analysis  first  determines  whether 
critical  habitat  could  potentially  affect  a 
"substantial  number"  of  small  entities 
in  counties  supporting  critical  habitat 
areas.  While  SBREFA  does  not 
explicitly  define  "substantial  number," 
the  Small  Business  Administration,  as 
well  as  other  Federal  agencies,  have 
interpreted  this  to  represent  an  impact 
on  20  percent  or  greater  of  the  nimiber 
of  small  entities  in  any  industry.  In 
some  circumstances,  especially  with 
critical  habitat  designations  of  limited 
extent,  we  may  aggregate  across  all 
industries  and  consider  whether  the 
total  number  of  small  entities  affected  is 
substantial.  In  estimating  the  numbers 
of  small  entities  potentially  affected,  we 
also  considered  whether  their  activities 
have  any  Federal  involvement. 
Designation  of  critical  habitat  only 
affects  activities  conducted,  fundedi  or 
permitted  by  Federal  agencies.  Some 
kinds  of  activities  are  unlikely  to  have 
any  Federal  involvement  and  so  will  not 
be  affected  by  critical  habitat 
designation. 

Designation  of  critical  habitat  only 
affects  activities  conducted,  funded,  or 
permitted  by  Federal  agencies;  non- 
Federal  activities  are  not  affected  by  the 
designation.  In  areas  where  the  species 
are  present.  Federal  agencies  are  already 
required  to  consult  with  us  under 
section  7  of  the  Act  on  activities  that 
they  fund,  permit,  or  implement  that 
may  affect  vernal  pool  crustaceans  and 
plants  for  whom  designation  of  critical 
habitat  is  proposed,  ff  this  critical 
habitat  designation  is  finalized,  Federal 
agencies  also  must  ensure,  also  through 
consultation  with  us,  that  their  activities 
do  not  destroy  or  adversely  modify 
designated  critical  habitat.  However,  for 
the  reasons  discussed  above,  we  do  not 
believe  this  will  result  iitany  additional 
regulatory  burden  on  Federsd  agencies 
or  their  applicants. 


In  areas  that  we  are  proposing  to 
designate  as  critical  habitat  where 
occupancy  status  is  currently  unknown, 
but  is  presumed  to  be  likely,  a  potential 
does  exist  that  designation  as  critical 
habitat  would  trigger  additional  Federal 
review  for  activities  having  a  Federal 
nexus  (e.g.,  funded,  permitted, 
authorized,  etc.).  We  base  this 
determination  upon  the  present  and 
ongoing  regulatory  framework  in  which 
the  Corps  consults  with  us  imder 
section  7  of  the  Act  in  the  vast  majority 
of  cases  where  their  actions  may  affect 
vernal  pools.  These  section  7 
consultations  are  currently  precipitated 
by  either  the  known  or  presumed 
occufrancy  of  one  or  more  of  the  vernal 
pool  crustaceans  or  plants  addressed  in 
this  rule.  In  those  rare  circumstances 
where  the  Corps  does  not  consult  with 
us  imder  section  7  of  the  Act,  we  believe 
that  an  HCP  would  still  be  required, 
based  on  known  or  a  high  likelihood  of 
occupancy.  Any  change  or  deviation  in 
the  present  regulatory  climate  is  piuely 
speculative  at  this  time.  Therefore,  we 
do  not  expect  the  final  designation  of 
critical  habitat  as  proposed  Ln  this  rule 
to  substantially  increase  the  regulatory 
or  economic  burden  on  project 
proponents  beyond  that  which  is 
presently  required  through  the  likely 
presence  of  one  or  more  listed  species, 
where  the  necessary  primary  constituent 
elements  are  present.  As  a  result  of  this 
minimal  increase  in  the  regulatory  or 
economic  burdens  on  any  project 
proponents,  we  do  not  believe  that  this 
proposed  designation  of  critical  habitat 
for  the  vernal  pool  crustaceans  and 
plants  will  cause  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

We  note  that  for  actions  on  non- 
Federal  property  that  do  not  have  a 
Federal  connection  (such  as  funding  or 
authorization),  the  current  restrictions 
concerning  take  of  the  species  remain  in 
effect,  and  that  this  proposed  rule  will 
place  no  additional  restrictions  on  such 
activities. 

Therefore,  based  on  the  above 
evaluation,  we  are  certifying  that  this 
proposed  designation  of  critical  habitat 
for  the  vernal  pool  crustaceans  and 
plants  is  not  expected  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
and  that  an  initial  regulatory  flexibility 
analysis  is  not  required.  However, 
should  the  economic  analysis  of  this 
proposed  rule  indicate  that  there  may  be 
significant  economic  impacts  on  a 
substantial  number  of  small  entities,  we 
will  revisit  this  determination. 


Executive  Order  13211 

On  May  18,  2001,  the  President  issued 
an  Executive  Order  (EO  13211)  on 
regulations  that  significantly  affect 
energy  supply,  distribution,  and  use. 
Executive  Order  13211  requires  agencies 
to  prepare  Statements  of  Energy  Effects 
when  undertaking  certain  actions. 
Although  this  rule  is  a  significant 
regulatory  action  imder  Executive  Order 
12866,  it  is  not  expected  to  significantly 
affect  energy  supplies,  distribution,  or 
use.  Therefore,  this  action  is  not  a 
significant  energy  action  and  no 
Statement  of  Energy  Effects  is  required. 

Unfunded  Mandates  Reform  Act  (2 
U.S.C.  1501  et  aeq.) 

The  Service  will  use  the  economic 
analysis  to  evaluate  consistency  with 
the  Unfunded  Mandates  Reform  Act  (2 
U.S.C.  1501  et  seq.). 

Takings 

In  accordance  with  Executive  Order 
12630  ("Government  Actions  and 
Interference  with  Constitutionally 
Protected  Private  Property  Rights"),  we 
have  analyzed  the  potential  takings 
implications  of  designating  critical 
habitat  for  these  15  vernal  pool  species 
in  a  preliminary  takings  implications 
assessment.  This  preliminary 
assessment  concludes  that  this  proposed 
rule  does  not  pose  significant  takings 
implications.  However,  we  have  not  yet 
completed  the  economic  analysis  for 
this  proposed  rule.  Once  the  economic 
analysis  is  available,  we  will  review  and 
revise  this  preliminary  assessment  as 
warranted. 

Federalism  "^ 

In  accordance  with  Executive  Order 
13132,  the  rule  does  not  have  significant 
Federalism  effects.  A  Federalism 
assessment  is  not  required.  In  keeping 
with  Department  of  the  Interior  policy, 
we  requested  information  from,  and 
coordinated  development  of  this  critical 
habitat  proposal  with  appropriate  State 
resource  agencies  in  California.  We  will 
continue  to  coordinate  any  future 
designation  of  critical  habitat  for  the 
vernal  pool  crustaceans  and  vernal  pool 
plants  with  the  appropriate  State 
"Agencies.  The  designation  of  critical 
habitat  in  areas  currently  occupied  by 
the  vernal  pool  crustaceans  and  vernal 
pool  plants  imposes  no  additional 
restrictions  to  those  cvurently  in  place 
and,  therefore,  has  little  incremental 
impact  on  State  and  local  governments  i 
and  their  activities.  The  designation 
may  have  some  benefit  to  these 
governments  in  that  the  areas  essential 
to  the  conservation  of  the  species  are 
more  clearly  defined,  and  the  primary 
constituent  elements  of  the  habitat 
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necessary  to  the  svuvival  of  the  species 
are  specifically  identified.  While 
making  this  definition  and 
identification  does  not  alter  where  and 
what  federally  sponsored  activities  may 
occur,  it  may  assist  these  local 
governments  in  long  range  planning 
rather  than  waiting  for  case  by  case 
section  7  consultations  to  occur. 

Civil  Justice  Reform 

In  accordance  with  Executive  Order 
12988,  the  Office  of  the  Solicitor  has 
determined  that  the  rule  does  not 
unduly  burden  the  judicial  system  and 
meets  the  reqmrements  of  sections  3(a) 
and  3(b)(2)  of  the  Order.  We  designate 
critical  habitat  in  accordance  with  the 
provisions  of  the  Act.  The  rule  uses 
standard  property  descriptions  and 
identifies  the  primary  constituent 
elements  within  the  designated  areas  to 
assist  the  public  in  understanding  the 
nabitat  needs  of  the  vernal  pool 
crustaceans  or  vernal  pool  plants. 

Paperwork  Reduction  Act  of  1995  (44 
\J.S.C.  3501  etseq.) 

This  rvde  does  not  contain  any  new 
collections  of  information  that  require 
approval  by  OMB  under  the  Paperwork 
Reduction  Act.  This  rule  will  not 
impose  new  record  keeping  or  reporting 
requirements  on  State  or  local 
governments,  individuals,  businesses,  or 
organizations.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to  a  collection  of 
information  imless  it  displays  a 
ciurently  valid  OMB  control  number. 


National  Environmental  Policy  Act 

We  have  determined  that  sin 
Environmental  Assessment  or  an 
Environmental  Impact  Statement  as 
defined  by  the  National  Environmental 
Policy  Act  of  1969  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the  Act.  A 
notice  outlining  our  reason  for  this 
determination  was  published  in  the 
Federal  Register  on  October  25, 1983 
(48  FR  49244).  This  proposed  rule  does 
not  constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
hiunan  government. 

Government  to  Government 
Relationship  With  Tribes 

In  accordance  with  the  President's 
memorandum  of  April  29, 1994, 
"Govemment-to-Govemment  Relations 
with  Native  American  Tribal 
Governments  "  (59  FR  22951).  E.O. 
13175,  and  Department  of  the  Interior's 
manual  at  512  DM  2,  we  readily 
acknowledge  our  responsibility  to 
communicate  meaningfully  with 
recognized  Federal  Tribes  on  a 
government  to  government  basis.  We 
have  determined  that  there  are  no  Tribal 
lands  essential  for  the  conservation  of 
the  vernal  pool  crustaceans  and  plants 
addressed  in  this  proposed  rule  because 
they  do  not  support  populations  or 
suitable  habitat.  Therefore,  critical 
habitat  for  these  species  has  not  been 
proposed  for  designation  on  Tribal 
lands. 

References  Cited 

A  complete  list  of  all  references  cited 
herein,  as  well  as  others,  is  available 


upon  request  from  the  Sacramento  Fish 
and  Wildlife  Office  (see  ADDRESSES 
section). 

Authors 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Proposed  Regulation  Promulgation 

Accordingly,  we  propose  to  amend 
part  17,  subchapter  B  of  chapter  I.  title 
50  of  the  code  of  Federal  Regulations  as 
set  forth  below: 

PART  17— [AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245:  Pub.  L.  99- 
625, 100  Stat.  3500;  unless  otherwise  noted. 

2.  In  §  17.11(h)  revise  the  entry  for 
"Fairy  shrimp,  Conservancy,"  "Fairy 
shrimp,  longhom,"  "Fairy  shrimp, 
vernal  pool,"  and  "Tadpole  shrimp, 
vernal  pool"  under  "CRUSTACEANS" 
to  read  as  follows: 

}.17.11    Endangered  and  thrMtened 
wildlife. 


(h)*  *  ' 


Species 


Common  name 


Scientific  name 


Historic  range 


Vertet>rate  popu- 
lation wtiere  endan- 
gered or  threatened 


Status      When  listed 


Critical  habi- 
tat 


Special 
rules 


Crustaceans 


Fairy  shrimp,  Con- 
servancy. 

Fairy  shrimp,  long- 
hom. 


Branchinecta 
conservatio. 

Branchinecta 
longiantenna. 


U.S.A.  (CA) Entire  E 

U.S.A.  (CA) Entire E 


Fairy  shrimp,  vernal      Branchinecta  lynchi      U.S.A.  (CA,  OR)  Entire  T 

pool. 
Tadpole  shrimp,  Lepidurus  packardi      U.S.A.  (CA) Entire  E 

vernal  pool. 


552     17.95(h)  .. 

••' 

NA 

552     17.95(h)  .. 

^ 

MA 

* 

552    17.95(h)  .. 

• 

NA 

fvS?     17.95(h)  .. 

NA 

• 

• 

3.  In  §  17.12(h)  revise  the  entry  for 
Castilleja  campestris  ssp.  succulenta 
(succulent  (or  fleshy)  owl's-clover), 
Chamaesyce  hooveri  (Hoover's  spurge). 


Lasthenia  conjugens  (Contra  Costa 
goldfields),  Limnanthes  floccosa  ssp. 
calif omica  (Butte  County  meadowfoam), 
Neostapfia  colusana  (Colusa  grass). 


Orcuttia  inaequalis  (San  Joaquin  Valley 
Orcutt  grass),  Orcuttia  pilosa  (hairy 
Orcutt  grass),  Orcuttia  tenuis  (slender 
Orcutt  grass),  Orcuttia  viscida 
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(Sacramento  Orcutt  grass),  Tuctoria  "FLOWERING  PLANTS"  to  read  as 

greenei  (Greene's  tuctoria),  and  Tuctoria     follows- 


§  1 7.1 2    Endangered  and  threatened  plants. 

***** 


mucronata  (Solano  grass)  under 

(h)  *  *.  * 

' 

Species 

Historic  range 

Family 

Status      When  listed 

Critical  habi- 
tat 

Special 

Scientific  name             Common  name 

oiles 

Flowering  9\j*i\% 


Castilleja  campestris     Fleshy  owl's  clover      U.S.A.  (CA) 
ssp.  succulents. 


Scrophulariaceae  ....    T 


Chamaesyce  hooveri    Hoover's  spurge  U.S.A.  (CA) Euptiorbiaceae  T 


Lasthenia  conjugens     Contra  Costa  gold-       U.S.A.  (CA) 
fields. 


Limnanthes  floccosa     Butte  County  U.S.A.  (CA) 

ssp.  califomica.  meadowfoam. 


Asteraceae 


Limnanthaceae  E 


Neostapfia  colusana     Colusa  grass  U.S.A.  (CA) Poaceae  T 


Orcuttia  inaequalis 


Orcuttia  pilosa 
Orcuttia  tenuis 


Orcuttia  viscida  .. 
Tuctoria  greenei 


San  Joaquin  Valley  *    U.S.A.  (CA) Poaceae  T 

Orcutt  grass. 

Hairy  Orcutt  grass  ..    U.S.A.  (CA) Poaceae  E 

Slender  Orcutt  U.S.A.  (CA) Poaceae  T 

grass. 
Sacramento  Orcutt       U.S.A.  (CA) Poaceae  E 

grass. 
Greene's  tuctoria  ....    U.S.A.  (CA) Poaceae  E 


Tuctoria  mucronata       Solano  grass  U.S.A.  (CA) Poaceae E 


611 

17.96(a)  

NA 

• 

« 

611 

17.96(a)  

NA 

• 

• 

619 

17.96(a) 

NA 

*     . 

* 

471 

17.96(a)  

NA 

* 

* 

611 

17.96(a)  

NA 

* 

611 

17.96(a)  

• 

NA 

611 
611 

17.96(a)  

17.96(a)  

NA 
NA 

611 

17.96(a)  

NA 

611 

17.96(a)  

NA 

• 

44 

17.96(a)  ...... 

• 

NA 

4.  In  §  17.95  add  critical  habitat  for 
Conservancy  fairy  shrimp  [Branchinecta 
conservatio],  longhom  fairy  shrimp 
{Branchinecta  hngiantenna),  vernal 
pool  fairy  shrimp  {Branchinecta  lynchi), 
and  vernal  pool  tadpole  shrimp 
{Lepidurus  packardi)  under  paragraph 
(h)  in  the  same  alphabetical  order  as  this 
species  occurs  in  §  17.11(h),  to  read  as 
follows: 

§  17.95    Critical  habitat— fish  and  wildlife. 

***** 

(h)  Crustaceans. 

***** 

Conservancy  fairy  shrimp  {Branchinecta 
conservatio) 

(1)  Critical  habitat  luiits  are  depicted 
for  Tehama,  Butte,  Glenn,  Colusa, 
Solano,  Stanislaus,  Merced,  Mariposa 
and  Ventura  coimties,  California,  on  the 
map  below.  j 

(2)  The  primary  constituent  elements 
of  critical  habitat  for  Branchinecta 
conservatio  are  the  habitat  components 
that  provide — 


(i)  Vernal  pools,  swales,  and  other 
ephemeral  wetlands  and  depressions  of 
appropriate  sizes  and  depths  that 
typically  become  inundated  during 
winter  rains  and  hold  water  for 
sufficient  lengths  of  time  necessary  for 
Conservancy  fairy  shrimp  incubation, 
reproduction,  dispersal,  feeding,  and 
sheltering,  including  but  not  limited  to 
large,  playa  vernal  pools  often  on  basin 
rim  landforms  and  alkaline  soils,  but 
which  are  dry  during  the  summer  and 
do  not  necessarily  fill  with  water  every 
year;  and 

(ii)  The  geographic,  topographic,  and 
edaphic  features  that  support 
aggregations  or  systems  of 
hydrologically  interconnected  pools, 
swales,  and  other  ephemeral  wetlands 
and  depressions  within  a  matrix  of 
surrounding  uplands  that  together  form 
hydrologically  and  ecologically 
functional  units  called  vernal  pool 
complexes.  These  features  contribute  to 
the  filling  and  drying  of  the  vernal  pool, 
and  maintain  suitable  periods  of  pool 
inundation,  water  quality,  and  soil 
moisture  for  vernal  pool  crustacean 


hatching,  growth  and  reproduction,  and 
dispersal,  but  not  necessarily  every  year. 

(3)  Existing  man-made  features  and 
structm-es,  such  as  buildings,  roads, 
railroads,  airports,  runways,  other  paved 
areas,  lawns,  and  other  urban 
landscaped  areas  do  not  contain  one  or 
more  of  the  primary  constituent 

"elements.  Federal  actions  limited  to 
those  areas,  therefore,  would  not  trigger 
a  consultation  under  section  7  of  the  Act 
unless  they  may  affect  the  species  and/ 
or  primary  constituent  elements  in 
adjacent  critical  habitat. 

(4)  Unit  1:  Butte  and  Tehama 
Counties,  California. 

(i)  From  USGS  1:24,000  quadrangle 
maps  Acorn  Hollow,  Campbell  Moimd, 
Foster  Island,  Nord,  Richardson  Springs, 
Richardson  Springs  NW,  and  Vina, 
California,  land  bounded  by  the 
following  UTM  10  NAD  83  coordinates 
(E,  N):  595500,  4408200;  594300, 
4408200; 594100,  4408300;  594000, 
4408400; 593600,  4408500;  593400, 
4408200;  592600,  4408200;  592500, 
4408700;  592100,  4408500;  592000, 
4408700;  591400,  4408700;  590700, 
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4408700;  590400,  4408300;  589900, 
4408300;  589000,  4408600;  589000, 
4409300; 589100,  4409900;  588900, 
4410200;  588200,  4410300;  588200, 
4411000; 587900, 4411400;  587900, 
4412000;  587900,  4412400;  587600, 
4412700;  587600,  4413400;  584200, 
4413400; 583100,  4413100;  582900, 
4413400;  582900,  4415900;  582000, 
4418300;  581800,  4419200;  582000, 
4419500;  581400.  4420000;  581400, 
4420400;  581800,  4420700;  581600, 
4421000;  583200,  4422600;  583500, 
4423600;  585200,  4424500;  586000, 
4424500; 587500,  4426100;  588200, 
4426500;  588600.  4429100;  588800, 
4430200:  589500,  4429500;  589500, 
4428600;  591400,  4425800;  592600, 
4424100; 593400.  4422300;  594200, 
4421100;  595900. 4417800;  595800. 
4417300;  595800.  4416600;  596100, 
4416600;  596400,  4416800;  596600, 
4416800;  597100,  4416400;  597100, 
4415600;  596800,  4415200;  597100, 
4415000; 597800. 4415500;  598100. 
4415200;  597600.  4414600;  597600, 
4414400; 597300, 4413800;  597300, 
4413300;  598200, 4413900;  598400, 
4413900; 598400.  4413600;  597400, 
4411900; 597600,  4411900;  598300, 
4412700;  598500. 4413300;  598900, 
4413300;  598900,  4411800;  599400, 
4411700;  599800,  4411700;  599800, 
4411000;  597700,  4409400;  596200, 
4408600; 595900.  4408800;  595700, 
4408800;  returning  to  595500, 4408200. 
(5)  Unit  2:  Colusa  and  Glenn  Coimties, 

California. 
(1)  From  USGS  1:24,000  quadrangle 

maps  Logandale,  Maxwell,  Moulton 

Weir,  and  Princeton,  California,  land 

bounded  by  the  following  UTM  10  NAD 

83  coordinates  (E,  N):  572900, 4357400; 

571200,  4357400;  571200,  4358200; 

570400. 4358200;  570400.  4359000; 

569600,  4359000;  569500,  4360500; 

569300, 4362200; 569500, 4363300; 

569500.  4367200;  570000,  4367200; 

569900,  4368400;  570300.  4368400; 

571000,  4367600;  571000,  4367800; 

570700,  4368500;  570900,  4368800; 

571500,  4368800;  571900,  4368300; 

571900, 4367600;  572100,  4367600; 

572400,  4368100;  572400,  4368400; 

572600.  4368900;  572800,  4368900; 

573000,  4368100;  573400,  4368000; 

573800,  4367600;  574100,  4367300; 

574400,  4367200; 574500, 4366400; 

574900. 4366400;  574900, 4365600; 

574700.  4365500:  574400.  4364100; 

575200,  4363900;  575600, 4363600; 

575100,  4362400;  575600, 4361400; 

575100,  4360700;  576000,  4359600; 

575500, 4358900;  575700, 4358300; 

575900,  4357700:  575300,  4357800; 

575000,  4357700;  574700.  4357700; 

573600,  4357800;  573500,  4358200; 

572900,  4358200;  returning  to  572900, 

4357400. 


(6)  Unit  3:  Solano  Coimty,  California. 

(i)  From  USGS  1:24,000  quadrangle 
maps  Birds  Landing,  Denverton,  Dozier, 
and  Elmira,  (California,  land  boimded  by 
the  following  UTM  10  NAD  83 
coordinates  (E,  N):  596700, 4230400; 
596200, 4230400;  595900,  4230500; 
595700,  4230600;  594500,  4231200; 
593800. 4231200; 593600, 4230500; 
589300.  4230700; 589000,  4231200; 
589100,  4231300;  589100,  4231700; 
588900,4232300: 588900, 4233000; 
590200,  4233600;  590500,  4233700; 
591000,  4233700;  590900, 4233200; 
591100,  4233100;  591300,  4233100; 
592000,  4233700:  592500,  4233900; 
593500, 4234200;  594800,  4235500; 
594900,  4235800;  595600,  4236300; 
595600, 4236800; 596500,  4237600; 
596300,  4237700;  595500,  4237100; 
595200.  4237700;  595200,  4238200; 
598800.  4238200:  598500.  4239100; 
598000,  4239700;  598000,  4241000; 
598800,  4241000;  598800,  4240600; 
600400.  4240600; 602800.  4240600; 
604300,  4239400;  605200,  4240600; 
605300,  4239700;  605500,  4239000; 
605400.  4238300;  604500,  4238100; 
604500, 4237500;  605200.  4237200; 
605700.  4235200;  605400.  4234900; 
605000. 4233900:  604600.  4233700; 
604200.  4233300;  604100,  4232500; 
603800. 4231500;  602300.  4230800; 
601400.  4230700;  600700,  4230600; 
600400,  4230900;  600400,  4231700; 
601100.  4232300;  601200,  4233200; 
598400, 4233200;  598200.  4232100: 
597800.  4231800;  597400,  4230900; 
returning  to  596700, 4230400. 

(7)  Urut  4:  Solano  Ck)unty,  California, 
(i)  From  USGS  1:24.000  quadrangle 

maps  Antioch  North  and  Honker  Bay. 
C^ifomia,  land  bounded  by  the 
following  UTM  10  NAD  83  coordinates 
(E.  N):  600900,  4215500;  599300, 
4215500;  598400,  4216900;  598316. 
6875000,  4217900;  598400,  4217900; 
598800,  4218100;  598800,  4218600; 
599000.  4219000;  599200.  4219300; 
599400.  4219500;  600600.  4216900; 
returning  to  600900.  4215500. 

(8)  Unit  5:  Stanislaus  County. 
Clalifbiiiia. 

(i)  From  USGS  1:24.000  quadrangle 
map  Ripon.  Clalifbmia.  land  bounded  by 
the  followring  UTM  10  NAD  83 
coordinates  (E.  N):  660800.  4167200; 
660000, 4167200;  659500,  4168800; 
661600,  4168800;  661600,  4169400;  -^ 
662400,  4169400;  662400, 4168300; 
661600,  4168000;  661600,  4168300; 
660300,  4167800;  660600,  4167500; 
returning  to  660800,  4167200. 

(9)  Unit  6:  Mariposa  and  Merced 
Coimties,  California. 

(i)  From  USGS  1:24,000  quadrangle 
maps  Atwater,  Haystack  Mtn.,  Illinois 
Hill,  Indian  Gulch,  Le  Grand,  Merced, 
Merced  Falls,  Owens  Reservoir, 


Plainsburg,  Planada,  Raynor  Creek, 
Snelling,  Winton,  and  Yosemite  Lake, 
California,  land  bounded  by  the 
following  UTM  10  NAD  83  coordinates 
(E,  N):  750200,  4121400;  747800, 
4121400;  747800,  4121900;  747500. 
4122400;  747500,  4123900;  747000, 
4124700;  746900,  4125100;  743600, 
4125000;  743600,  4127000;  742700, 
4127000;  742600,  4126600;  742300. 
4126300;  741700,  4126300;  741200, 
4126800;  741200,  4128600;  740400. 
4128600;  740400,  4130300;  739000, 
4130300;  739000,  4130600;  738400, 
4131100;  737500,  4131200;  737800, 
4131700;  737700,  4132600;  737700, 
4132900;  737100,  4132900;  737100, 
4134200;  736700,  4134200;  736100. 
4133900;  735600.  4133300;  734700. 
4133300; 734700,  4133700;  734100. 
4133900; 733100, 4133900;  733100, 
4134600;  732700,4134600;  732600. 
4135000;  732300,  4135500;  730300, 
4135400;  729900, 4135700;  729900. 
4136500;  726500,  4136500;  726400.  . 
4136100;  725900,  4136100;  725900, 
4135300:  725600,  4135100;  725500, 
4135100;  725300.  4135500;  725100, 
4135400;  725000,  4135400;  725000. 
4135600;  724800, 4135700;  724600, 
4135700;  724600,  4134700;  724200, 
4134700;  724200,  4135500;  723400, 
4135500;  723400.  4135600;  722800, 
4135600;  722800,  4135000;  722600, 
4135000;  722600,  4134700;  722500. 
4134700; 722200,  4137900;  722800, 
4137900;  722800,  4139300;  721900. 
4139300;  721900,  4140200;  721000, 
4140200: 721000,  4140900;  717800, 
4140900;  717800.  4137700;  717100, 
4137700;  717000, 4138200;  714500, 
4140900;  714100,  4141300;  714100, 
4142200;  713600,  4142400:  713200, 
4143000;  713000,  4143900;  713100, 
4144300;  713700, 4144600:  714500, 
4145300:  714500,  4145700;  715800, 
4145800;  717000.  4145800;  718000. 
4145400;  718200, 4145900;  718200, 
4147600;  719700,  4148400;  720600, 
4148600;  720600,  4149200;  719600, 
4149200:  719600,  4149800;  720300, 
4149800;  721300,  4150700;  721700, 
4150700; 724400,  4153300;  725000, 
4153500;  725500,  4154200;  725800, 
4154800;  727200,  4155900;  727800, 
4155900;  728500,  4155600;  730200, 
4155600:  731600, 4155500;  732400, 
4155400;  732600.  4155200;  733200. 
4154700:  734100,  4154900;  734600, 
4154800;  735600,  4156000;  735900, 
4156000;  737100.  4155400;  737800, 
4155000;  738200,  4154200:  738300, 
4153300; 739000,  4152800;  739100, 
4152200; 740200,  4151800;  740800, 
4151500: 740800,  4150300;  741100, 
4149900;  741700,  4149400;  742100, 
4148500;  742100.  4147100;  743400, 
4146100;  744000,  4145600;  744400, 
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4144600; 744300, 4143900; 743900,  4116500 

4142700; 744000.  4142000;  744200.  4117100 

4141700;  745500,  4140300;  746100,  4124900 

4139500;  746800.  4138500;  747700,  4125700 

4137700; 748500. 4135800; 748700,  4126400 

4135100;  749500. 4134000;  750100.  4127200 

4132800;  750700. 4131700; 751600.  4129000 

4130500;  752000.  4130200;  752800.  4129400 

4130100;  753300,  4130400;  753500.  4130200 

4130400;  753900.  4130200;  754000.  4131200 

4129300;  753400.  4128400;  753900.  4132400 

4127700;  754400,  4127700;  754600.  4131800 

4127400;  755300,  4128400;  755400,  4131700 

4128400;  755600,  4127700;  756900,  4133100; 

4126400;  757800,  4125800;  758400,  4134100; 

4126300;  758500,  4126300;  758600,  4134200 

4126000;  757900,  4125100;  757400,  4133800 

4125100;  756500,  4123700;  753500,  4132600 
4122400;  750200,  4122400;  returning  to   4131800 

750200,4121400.  4131500 

(10)  Unit  7:  Merced  County,  4130000 

California.  4130700 

(i)  From  USGS  1 :24,000  quadrangle  4130900 
maps  Arena,  Atwater,  Gustine,  Ingomar,  4131400 

Los  Banos,  San  Luis  Ranch,  Sandy  4130600 

Mush,  Stevinson,  and  Tiuner  Ranch,  4130000 

California,  land  bounded  by  the  4131800 

following  UTM  10  NAD  83  coordinates  4133000 

(E,  N):  697300,  4104500;  696100,  4132000 

4104500;  695700,  4105000;  695700,  4129800 

4106600;  694700,  4107900;  693500,  4127000 

4107900;  693700,  4109100;  692900,  4127700 

4109100;  692900,  4109800;  693100,  4130300 

4110200;  693800,  4110200;  693800,  4130000 

4111800;  692500,  4111800;  692400.  4129100 

4110600;  691800.  4110600;  691600.  4130200 

4110200;  690800.  4110300; 690000,  4128600 

4110300;  690000,  4111400;  689700,  4127600 

4111800;  689200,  4111800; 689200,  4130600 

4111300;  688400,  4111300;  688400,  4129200 

4112100; 686700, 4112100;  686500,  4128800 

4112900; 686500,  4113700;  686000,  4129000 

4113700;  686000,  4116100;  684500,  4128500 

4116100;  684400, 4114200;  682200,  4127000 

4114200;  682100,  4113000; 681100,  4125700 

4113000; 681100, 4111800;  680600,  4125400 

4111700;  679600,  4110900;  678800,  4126100 

4110900;  678200, 4111800;  678300,  4125400 

4113600; 677900, 4114400; 679400.  4126000 

4114400;  679400,  4115200;  680000.  4126200 

4115200;  680300,  4116000;  681800,  4124500 

4116100;  682800,  4116600;  683600,  4122100 


683600 
681000 
679800 
680700 
680300 
678900 
679300 
679700 
678600 
678500 
679000 
680200 
681600 
681200 
681700 
682300 
683400 
683600 
683100 
684300 
685500 
686200 
688800 
690500 
691600 
692800 
692400 
694400 
693700 
693700 
694800 
695200 
695700 
696100 
696900 
697200 
698600 
700500 
701700 
703300 
703900 
704200 
705600 
705400 
706800 
707900 
708300 
709900 
710200 
711500 
706700 
711500 


.4117100 
. 4124500 
. 4124900 
, 4125700 
, 4126700 
,  4127800; 
, 4129200 
, 4130700 
, 4130200 
.4132100 
, 4131800 
, 4132200 
,  4132800 
,  4133600 
, 4134200 
,  4134000 
,  4133100 
,4132300 
, 4131500 
. 4130400 
, 4130700 
, 4130900 
, 4131400 
,  4130600 
. 4130000 
,4131700 
,  4133500 
,4133100 
,  4132000 
, 4127500 
, 4127000 
, 4129800 
,  4130300; 
, 4129500 
,4129100 
, 4130200 
, 4128200 
,  4129200 
, 4130600 
, 4129200 
, 4128800 
,  4129000 
, 4127800 
, 4126200 
, 4125400 
,  4126100 
, 4125400 
, 4125700 
,  4126200 
, 4124600 
, 4124500 
, 4122200 


681200,  4121700;  712100,  4121400;  713200, 

680800,  4121400;  713200,  4118700;  711600, 

679800,  4118700;  711600,  4118100;  707300, 

680600,  4118100;  705000,  4118100; 704500, 

680300,  4119600;  699400,  4119500;  699300, 

679000,  4118700;  698800,  4118700;  698500, 

680100,  4118500;  698200,  4117700;  697600, 

679400,  4117700; 697800,  4116500;  693700, 

678000,  4116200;  694200,  4115100;  694400, 

678800,  4114600;  694800,  4114600;  695000, 

679200,  4115100;  695800,  4115100; 696300, 

680700,  4114300;  697600,  4114200;  697900, 

681200,  4113900;  697900,  4113100;  698900, 

681600.  4112500; 698800, 4109800;  695700, 

681 900,  41 09800;  695  700,  4 1 09000;  697300, 

682700,  4109000;  697300,  4108100;  696400, 

683600,  4108100;  696400,  4107300;  696700, 

683100,  4106600;  697600,  4106600;  698200, 

683400,  4105800;  698200,  4105300;  returning  to 

684700,  697300, 4104500. 

686000,  (11)  Unit  8:  Ventiu^  County, 

686400,  California. 

690300,  (i)  From  USGS  1 :24,000  quadrangle 

691600,  maps  Alamo  Mountain,  Lion  Canyon, 

692900,  Lockwood  Valley,  San  Guillermo,  and 

692400,  Topatopa  Moimtains,  California,  land 

693000,  boimded  by  the  following  UTM  1 1  NAD 

694400,  83  coordinates  (E,  N):  310100,  3830500; 

693700,  309400,  3831000;  308400,  3830900; 

694500,  ..307200,  3830600;  306000,  3831200; 

695200,  304700,  3831300;  303400,  3832100; 

695200,  302100, 3832600;  301600, 3833600; 

695900,  300400, 3833600;  299200,  3834000; 

696100,  298200,  3834400;  297700,  3835300; 

696900,  297900, 3837300;  299500,  3837500; 

698300,  301200, 3838400;  301500,  3839300; 

700100,  303400, 3841000;  303800,  3842700; 

700500,  304900,  3843600;  305800,  3843600; 

701800,  307700, 3843400;  309500,  3843400; 

703300,  310500,  3844200;  311900,  3844600; 

703900,  313400, 3845400;  314500,  3844100; 

705600,  315200, 3843800;  315700,  3842400; 

705300,  316500, 3841100;  317200,  3838100; 

705900,  317200, 3837000;  316500,  3833900; 

707200,  315700, 3833300;  315200,  3834100; 

708300,  314000, 3834100;  313100,  3832200; 

709100,  311500,  3830800;  returning  to  310100, 

709900,  -  3830500. 

71 1 500,  (12)  Map  follows  of  all  critical  habitat 

708000,  imits  for  Conservancy  fairy  shrimp 

706700,  [Bmnchinecta  conservatio). 
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BiLUNG  CODE  4310-55-c                                         (1)  Critical  habitat  units  are  depicted  (2)  The  primary  constituent  elements 

Longhom  Fairy  Shrimp  [Bmnchinecta  for  Alameda,  Contra  Costa,  Merced  and  of  critical  habitat  for  Branchinecta 
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(i)  Vernal  pools,  swales,  and  other 
ephemeral  wetlands  and  depressions  of 
appropriate  sizes  and  depths  that 
typically  become  inundated  during 
winter  rains  and  hold  water  for 
sufficient  lengths  of  time  necessary  for 
Longhom  fairy  shrimp  incubation, 
reproduction,  dispersal,  feeding,  and 
sheltering,  including  but  not  limited  to 
large,  playa  vernal  pools  often  on  basin 
rim  landforms  and  alkaline  soils,  but 
which  are  dry  during  the  summer  and 
do  not  necessarily  fill  with  water  every 
year;  and 

(ii)  The  geographic,  topographic,  and 
edaphic  features  that  support 
aggregations  or  systems  of 
hydrologically  interconnected  pools, 
swales,  and  other  ephemeral  wetlands 
and  depressions  within  a  matrix  of 
siuToimding  uplands  that  together  form 
hydrologically  and  ecologically 
functional  units  called  vernal  pool 
complexes.  These  features  contribute  to 
the  filling  and  drying  of  the  vernal  pool, 
and  maintain  suitable  periods  of  pool 
inundation,  water  quality,  and  soil 
moisture  for  vernal  pool  crustacean 
hatching,  growth  and  reproduction,  and 
dispersal,  but  not  necessarily  every  year. 

(3)  Existing  man-made  features  and 
structures,  such  as  buildings,  roads, 
railroads,  airports,  runways,  other  paved 
areas,  lawns,  and  other  urban 
landscaped  areas  do  not  contain  one  or 
more  of  the  primary  constituent 
elements.  Federal  actions  limited  to 
those  areas,  therefore,  would  not  trigger 
a  considtation  imder  section  7  of  the  Act 
unless  they  may  affect  the  species  and/ 
or  primary  constituent  elements  in 
adjacent  critical  habitat. 

(4)  Subunit  lA:  Contra  Costa  County, 
California. 

(i)  From  USGS  1:24,000  quadrangle 
map  Byron  Hot  Springs,  California,  land 
bounded  l^  the  following  UTM  10  NAD 
83  coordinates  (E,  N):  614700,  4184000; 
614600, 4184000;  614600,  4184500; 
614900,  4185000;  614600,  4185300; 
614600,  4185900;  614700.  4185900; 
614800,  4185400;  615100,  4185200; 
615100, 4185500; 615300, 4185500; 
615400,  4185200;  615600,  4184900; 
615800, 4184900;  616000,  4184800; 
616000, 4184700;  615800,  4184500; 
615700,  4184500;  615500,  4184200; 
615100,  4184200;  614800,  4184200; 
retiuning  to  614700,  4184000. 

(5)  Subunit  IB:  Alameda  County, 
California. 


(i)  From  USGS  1:24.000  quadrangle 
map  Byron  Hot  Springs,  California,  land 
bounded  by  the  following  UTM  10  NAD 
83  coordinates  (E,  N):  616200,  4179000; 
616100,  4179000;  615900,  4179200; 
615900,  4179400;  615700,  4179600; 
615500,  4180100;  615100,  4180500; 
614800, 4180800;  614400,  4180900; 
614100, 4181100;  614600,  4181500; 
614700,  4181500;  614700.  4181700; 
614900,  4181700;  615200,  4181400; 
615400,  4181300;  615500,  4181200; 
615500, 4181100;  615600,  4181100; 
615700. 4181300;  615800,  4181200; 
616000, 4180600;  616000,  4180500; 
616200.  4180200;  616300.  4180000; 
616200.  4179900;  615900.  4179900; 
615900.  4179700;  616200,  4179500; 
returning  to  616200,  4179000. 

(6)  Unit  2:  Merced  County,  California. 

(i)  From  USGS  1:24,000  quadrangle 
maps  Gustine,  Ingomar,  Los  Banos,  San 
Luis  Ranch,  and  Stevinson,  California, 
land  bounded  by  the  following  UTM  10 
NAD  83  coordinates  (E,  N):  681200. 
4117100;  681000,  4124500;  680800, 
4124900;  679800,  4124900;  679800. 
4125700;  680700.  4125700;  680600. 
4126400;  680300.  4126700;  680300. 
4127200; 678900.  4127800;  679000. 
4129000;  679300.  4129200;  680100. 
4129400;  679700,  4130700;  679400, 
4130200; 678600,  4130200;  678000, 
4131200;  678500.  4132100;  678800. 
4132400;  679000,  4131800;  679200, 
4131800;  680200,  4132200;  680700, 
4131700;  681600,  4132800;  681200, 
4133100; 681200,  4133600;  681600, 
4134100;  681700,  4134200;  681900, 
4134200; 682300,  4134000;  682700, 
4133800;  683400,  4133100;  683600, 
4132600;  683600,  4132300;  683100, 
4131800;  thence  south  to  x-coordinate 
683100  on  the  San  Joaquin  River;  thence 
southeast  along  to  San  Joaquin  River  to 
y-coordinate  4118400;  thence  west  to 
698400,  4118400;  698200. 4117700; 
697600, 4117700;  697800,  4116500; 
693700,  4116200;  694200,  4115100; 
694400,  4114600;  694800,  4114600; 
695000,  4115100;  695800,  4115100; 
696300, 4114300;  697600,  4114200; 
697900,  4113900;  697900.  4113100; 
698900.  4112500;  698800,  4109800; 
695700. 4109800;  695700, 4109000; 
697300,  4109000;  697300,  4108100; 
696400,  4108100;  696400,  4107300; 
696700,  4106600;  697600,  4106600; 
698200,  4105800;  698200,  4105300; 
697300, 4104500;  696100,  4104500; 


695700,  4105000 
694700,  4107900 
693700,  4109100 
692900, 4109800 
693800,  4110200 
692500,4111800 
691800, 4110600 
690800,  4110300 
690000,4111400 
689200,  4111800 
688400,  4111300 
686700,4112100 
686500, 4113700 
686000,4116100 
684400,4114200 
682100, 4113000 
681100,  4111800 
679600,4110900 
678200,4111800 
677900,4114400 
679400,4115200 
680300,4116000 
682800, 4116600 
683600,  4117100 
4117100. 

(7)  Unit  3:  San  Luis  Obispo  County, 
California. 

(i)  From  USGS  1:24.000  quadrangle  . 
map  Byron  Hot  Springs.  California,  land 
bounded  by  the  following  UTM  11  NAD 
83  coordinates  (E,  N):  247900.  3894600; 


695700.  4106600; 
693500,  4107900; 
692900,4109100; 
693100, 4110200; 
693800,  4111800; 
692400,  4110600; 
691600,  4110200; 
690000,  4110300; 
689700.  4111800; 
689200.  4111300; 
688400,  4112100; 
686500,  4112900; 
686000, 4113700; 
684500,  4116100; 
682200, 4114200; 
681100,4113000; 
680600,4111700; 
678800,  4110900; 
678300,  4113600; 
679400, 4114400; 
680000,  4115200; 
681800,  4116100; 
683600, 4116500; 
returning  to  681200. 


245800.  3895500 
242700.  3896400 
240100.  3898900 
239300.  3899600 
237900.  3900300 
"235800.  3901300 
235500.  3903500 
233000.  3904900 
231600.  3907000 
231800. 3909400 
227200.  3911200 
228100.  3913800 
231900, 3913200 
234300.  3912900 
235300.  3911200 
233700.  3909700 
235700.  3908500 
237700.  3906300 
239100. 3905200 
242800. 3902600 
244400.  3901000 
244800. 3899100 
247200.  3896600 


243500,  3896000 
242200, 3897600 
239500,  3899300 
238300, 3900400 
236100,  3901000 
235800.  3902300 
234800,  3904400 
231800,  3905800 
231900, 3908800 
229400,  3910200 
227300, 3913400 
229000,  3913900 
233300,  3913200 
235100,  3912100 
233900,  3910100 
235300,  3909000 
237200, 3907500 
238200,  3905800 
239100,  3904900 
244400. 3901300 
244700,  3900700 
24540D, 3898800: 


248200. 3895000; 
returning  to  247900.  3894600. 

(8)  Map  follows  of  all  critical  habitat 
units  for  longhom  fairy  shrimp 
[Bmnchinecta  longiantenna): 

BIUJNG  COOE  431»-«»-P 
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Barbara,  Ventura  and  Riverside 
coimties,  California  on  the  map  below: 

(2)  The  primary  constituent  elements 
of  critical  habitat  for  Branchinecta 
lynchi  are  the  habitat  components  that 
provide — 

(i)  Vernal  pools,  swales,  and  other 
ephemeral  wetlands  and  depressions  of 
appropriate  sizes  and  depths  that 
typically  become  inundated  during 
winter  rains  and  hold  water  for 
sufficient  lengths  of  time  necessary  for 
vernal  pool  fairy  shrimp  incubation, 
reproduction,  dispersal,  feeding,  and 
sheltering,  including  but  not  limited  to 
Northern  Hardpan,  Northern  Claypan, 
Northern  Volcanic  Mud  Flow,  and 
Northern  Basalt  Flow  vernal  pools 
formed  on  a  variety  of  geologic 
formations  and  soil  types,  but  which  are 
dry  diuing  the  summer  and  do  not 
necessarily  fill  with  water  every  year; 
and  ! 

(ii)  The  geographic,  topographic,  and 
edaphic  features  that  support 
aggregations  or  systems  of 
hydrologically  interconnected  pools, 
swales,  and  other  ephemeral  wetlands 
and  depressions  within  a  matrix  of 
surrounding  uplands  that  together  form 
hydrologic^ly  and  ecologically 
functional  units  called  vernal  pool 
complexes.  These  featxu-es  contribute  to 
the  filhng  and  drying  of  the  vernal  pool, 
and  maintain  suitable  periods  of  pool 
inundation,  water  quality,  and  soil 
moisture  for  vernal  pool  crustacean 
hatching,  growth  and  reproduction,  and 
dispersal,  but  not  necessarily  every  year. 

(3)  Existing  man-made  featiues  and 
structures,  such  as  buildings,  roads, 
railroads,  airports,  nmways,  other  paved 
areas,  lawns,  and  other  luban 
landscaped  areas  do  not  contain  one  or 
more  of  the  primary  constituent 
elements.  Federal  actions  limited  to 
those  areas,  therefore,  would  not  trigger 
a  consultation  imder  section  7  of  the  Act 
imless  they  may  affect  the  species  and/ 
or  primary  constituent  elements  in 
adjacent  critical  habitat. 

(4)  Subunit  lA:  Jackson  County, 
Oregon. 

(i)  From  USGS  1:24,000  quadrangle 
map  Shady  Cove,  Oregon,  land  bounded 
by  the  following  UTM  10  NAD  83 
coordinates  (E,  N):  513900,  4709700; 
513600, 4709700;  513600,  4709800; 
513500, 4709800:  513500,  4710000; 
513700, 4710000; 513700,  4710300; 
513200,  4710300;  513200,  4710600; 
513100, 4710600;  513100,  4710800; 
514300, 4710800; 514300, 4710300; 
514100,  4710300;  514100,  4709900; 
513900,  4709900;  returning  to  513900, 
4709700. 

(5)  Subunit  IB:  Jackson  County, 
Oregon. 


(i)  From  USGS  1:24,000  quadrangle 
map  Shady  Cove,  Oregon,  land  bounded 
by  the  following  UTM  10  NAD  83 
coordinates  (E,  N):  513900.  4707000; 
513600, 4707000;  513600,  4707300; 
513700,  4707300;  513700,  4707400; 
513800,  4707400; 513800. 4707500; 
513400,  4707500;  513400,  4708000; 
514700, 4708000;  514700,  4707700; 
514600, 4707700;  514600,  4707600; 
514200, 4707600;  514200,  4707500; 
514100, 4707500;  514100,  4707300; 
514000.  4707300;  514000.  4707200; 
513900, 4707200;  returning  to  513900, 
4707000. 

(6)  Subunit  IC:  Jackson  County, 
Oregon. 

(i)  From  USGS  1:24,000  quadrangle 
map  Shady  Cove,  Oregon,  land  boimded 
by  the  following  UTM  10  NAD  83 
coordinates  (E,  N):  512000,  4706600; 
511800, 4706600;  511800,  4706700; 
511300. 4706700;  511300,  4706800; 
511200. 4706800;  511200,  4706900; 
511100, 4706900; 511100, 4707000; 
511000,  4707000;  511000,  4707200; 
511100, 4707200;  511100, 4707300; 
511200,  4707300;  511200, 4707400; 
511100, 4707400;  511100,  4707500; 
511200,  4707500;  511200,  4707600; 
511400,  4707600:  511400, 4707700; 
511600,  4707700;  511600.  4707800; 
511800. 4707800;  511800,  4707300; 
511900,  4707300;  511900.  4706800; 
512000,  4706800;  returning  to  512000, 
4706600. 

(7)  Subunit  ID:  Jackson  Coimty, 
Oregon. 

(i)  From  USGS  1:24,000  quadrangle 
maps  Eagle  Point  and  Shady  Cove, 
Oregon,  land  bounded  by  the  following 
UTM  10  NAD  83  coordinates  (E,  N): 
515900,  4706700;  515900,  4707000; 
516200, 4707000;  516200,  4706900; 
516300. 4706900;  516300,  4706700; 
516400, 4706700; 516400, 4706800; 
516500.  4706800;  516500,  4707000; 
516700,  4707000;  516700, 4706900;  ' 
516900,  4706900;  516900,  4707000; 
517000, 4707000;  517000, 4707100; 
517100.  4707100;  517100,  4706900; 
517400,  4706900;  517400,  4706700; 
517300,4706700:517300,4706500; 
517200, 4706500;  517200,  4706400; 
517100,  4706400;  517100,  4706300;^ 
516700, 4706300;  516700.  4705600; 
516500, 4705600;  516500,  4705500; 
516600. 4705500;  516600,  4705400; 
516700,  4705400;  516700,  4704800; 
516600,  4704800;  516600,  4704600; 
516300, 4704600:  516300,  4704500; 
516400,  4704500;  516400,  4704400; 
516500,  4704400;  516500,  4704300; 
515800.  4704300;  515800,  4704600; 
516000,  4704600;  516000,  4704700; 
515500,  4704700;  515500.  4704800; 
515400,  4704800;  515400.  4705100; 
515500,  4705100;  515500,  4705200; 
515700,  4705200;  515700,  4705300; 


515800,  4705300;  515800,  4705900; 
515700,  4705900;  515700.  4706200; 
515600, 4706200;  515600.  4706400; 
515500,  4706400;  515500,  4706500; 
515100,  4706500;  515100,  4706700; 
515000,  4706700;  515000,  4706900; 
514700, 4706900;  514700.  4707000; 
514600, 4707000;  514600,  4707200; 
514700,  4707200;  514700,  4707300; 
515000,  4707300;  515000,  4707200; 
515100, 4707200;  515100,  4707100; 
515200,  4707100;  515200,  4707000; 
515300,  4707000;  515300,  4706800; 
515400,  4706800;  515400,  4706700; 
515500.  4706700;  515500,  4706600; 
515600, 4706600;  515600,  4706700; 
returning  to  515900, 4706700;  excluding 
land  bounded  by  515900,  4706700; 
515900,  4706500;  516000,  4706500; 
516000,  4706400;  516100,4706400; 
516100, 4706600;  516000,  4706600; 
516000,  4706700;  515900,  4706700. 

(8)  Subunit  IE:  Jackson  County, 
Oregon. 

(ij  From  USGS  1:24,000  quadrangle 
maps  Boswell  Mountain  and  Shady 
Cove,  Oregon,  land  bounded  by  the 
following  UTM  10  NAD  83  coordinates 
(E,  N):  510500,  4706000;  510400, 
4706000;  510400,  4706100;  510300, 
4706100;  510300,  4706300;  510100, 
4706300;  510100,  4706400;  510000. 
4706400;  510000,  4706500;  509800, 
4706500;  509800,  4706700;  510000, 
4706700;  510000,  4706900;  510100, 
4706900;  510100.  4707000;  510200, 
4707000;  510200,  4706900;  510500, 
4706900;  510500,  4707000;  510600, 
4707000; 510600, 4707100;  510800, 
4707100;  510800,  4706900;  511000, 
4706900;  511000.  4706500;  510700, 
4706500; 510700. 4706300;  510500, 
4706300;  returning  to  510500,  4706000. 

(9)  Subunit  IF:  Jackson  County, 
Oregon. 

(i)  FromUSGS  1:24,000  quadrangle 
maps  Eagle  Point  and  Shady  Cove, 
Oregon,  land  bounded  by  the  following 
UTM  10  NAD  83  coordinates  {E,  N): 
511400, 4704800;  511200,  4704800; 
511200, 4705000;  511000,  4705000; 
511000. 4705200;  510900.  4705200; 
510900. 4705300;  510800,  4705300; 
510800,  4705900;  511000,  4705900; 
511000, 4706000;  511300,  4706000; 
511300,  4705900;  511500,  4705900; 
511500. 4705100;  511400,  4705100; 
returning  to  511400.  4704800;  excluding 
land  bounded  by  511300,  4705300; 
511300, 4705500;  511200,  4705500; 
511200, 4705300;  511300,  4705300. 

(10)  Subunit  IG:  Jackson  Coimty, 
Oregon. 

(i)  From  USG$  1:24,000  quadrangle 
map  Eagle  Point,  Oregon,  land  bounded 
by  the  following  UTM  10  NAD  83 
coordinates  (E,  N):  517700,  4704000; 
517200,  4704000;  517200,  4704100; 
517100. 4704100;  517100.  4704300; 
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517000,  4704300;  517000,  4704700; 
516900,  4704700;  516900,  4704900; 
517000,  4704900;  517000,  4705000; 
517100,  4705000;  517100,  4705100; 
517600. 4705100; 517600, 4705000; 
517800,  4705000;  517800,  4704900; 
517900,  4704900;  517900. 4704800; 
519100, 4704800;  519100,  4704700; 
519300,  4704700;  519300,  4704600; 
519400,  4704600;  519400,  4704300; 
519100.  4704300;  519100,  4704200; 
518600,  4704200;  519600,  4704100; 
517900.  4704100;  517900,  4704200; 
517700.  4704200;  returning  to  517700, 
4704000. 

(11)  Unit  2A:  Jackson  County,  Oregon. 

(i)  From  USGS  1:24,000  quadrangle 
map  Eagle  Point,  Oregon,  land  boimded 
by  the  following  UTM  10  NAD  83 


coordinates  (E,  N) 
513400,  4698400 
513300,4698500 
513400, 4698600 
513500, 4698700 
513700, 4698800 
513800,  4699000 
513900,  4699100 
514200, 4699200 
514300, 4698800 
514400,  4698900 
514900,  4699000 
515100, 4698900 
515200. 4699100 
515500,  4699000 
515600, 4698800 
515700,  4699000 
515800, 4698900 
515500,  4698500 
515400,  4698700 
515300, 4698600 
515100, 4698500 
514900,  4698600 
514400, 4698500 
514300,  4698600 


514300,  4698400; 
513400.  4698500; 
513300.  4698600; 
513400, 4698700; 
513500, 4698800; 
513700,4699000; 
513800,  4699100; 
513900, 4699200; 
514200,  4698800; 
514300, 4698900; 
514400,  4699000; 
514900,4698900; 
515100,  4699100; 
515200,  4699000; 
515500. 4698800; 
515600. 4699000; 
515700, 4698900; 
515800, 4698500; 
515500,  4698700; 
515400, 4698600; 
515300, 4698500; 
515100,  4698600; 
514900,  4698500; 
514400,  4698600; 
returning  to  514300, 


4698400. 

(12)  Subunit  2B:  Jackson  County, 
Ofegon. 

(i)  From  USGS  1:24,000  quadrangle 
maps  Brownsboro  and  Eagle  Point, 
Oregon,  land  bounded  by  the  following 
UTM  10  NAD  83  coordinates  (E,  N): 
520800, 4694400; 520700.  4694400; 
520700,  4694500;  520500,  4694500; 
520500,  4694600;  520400,  4694600; 
520400,  4694700;  520300,  4694700; 
520300,  4694800;  519900,  4694800; 
519900, 4694900; 519500, 4694900; 
519500, 4695200;  519400,  4695200; 
519400. 4695600;  519300,  4695600; 
519300,  4695800;  519200, 4695800; 
519200,  4695900;  519100,  4695900; 
519100,  4696000;  519000,  4696000; 
519000,  4696200;  519300,  4696200; 
519300,  4696300;  519100,  4696300; 
519100,  4696400;  518900,  4696400; 
518900.  4696500;  518800,  4696500; 
518800,  4696400;  518600,  4696400; 
518600,  4696700;  518500,  4696700; 
518500.  4696800;  518400,  4696800; 


518400,  4696900;  518300,  4696900; 
518300,  4697000;  518200.  4697000; 
518200, 4697100;  518100,  4697100; 
518100,  4697200;  517600,  4697200; 
517600, 4697300;  517300.  4697300; 
517300, 4697400;  517100,  4697400; 
517100,  4697600;  517000, 4697600; 
517000,  4697800;  516900,  4697800; 
516900,  4698400;  517300,  4698400; 
517300,  4698300;  517500,  4698300; 
517500,  4698200;  517600, 4698200; 
517600,  4698300;  517900, 4698300; 
517900,  4697800;  518500,  4697800; 
518500, 4697700;  518600,  4697700; 
518600,  4697600;  518800,  4697600; 
518800,  4697700;  519100,  4697700; 
519100, 4697600; 519300. 4697600; 
519300, 4697500;  519400,  4697500; 
519400,  4697400;  519500,  4697400; 
519500,  4697300;  519700.  4697300; 
519700.  4697200;  519800,  4697200; 
519800,  4697100;  520000,  4697100; 
520000,  4696800;  519900,  4696800; 
519900,  4696700;  520400,  4696700; 
520400,  4696600;  520500,  4696600; 
520500,  4696300;  520400,  4696300; 
520400,  4696100;  520500,  4696100; 
520500,  4696200;  520600.  4696200; 
520600, 4696100; 520700, 4696100; 
520700,  4695900;  520600,  4695900; 
520600,  4695800;  520500,  4695800; 
520500,  4695500;  520700,  4695500; 
520700,  4695400;  520800,  4695400; 
returning  to  520800, 4694400; 

(13)  Subunit  2C:  Jackson  County, 
Oregon. 

(i)  From  USGS  1:24,000  quadrangle 
map  Eagle  Point.  Oregon,  land  bounded 
by  the  following  UTM  10  NAD  83 
coordinates  (E,  N):  516100,  4697400; 
515000,  4697400; 515000, 4697800; 
515200,  4697800;  515200,  4697700; 
515300,  4697700;  515300,  4697800; 
516100,  4697800;  returning  to  516100, 
4697400. 

(14)  Subunit  2D:  Jackson  County, 
Oregon. 

(i)  From  USGS  1:24,000  quadrangle 
map  Eagle  Point,  Oregon,  land  bounded 
by  the  following  UTM  10  NAD  83 
coordinates  (E,  N):  516200,  4696200; 
515900,  4696200;  515900,  4696900; 
516100, 4696900;  516100,  4697000; 
516500,  4697000;  516500.  4697100; 
516800,  4697100;  516800,  4697200; 
517000, 4697200;  517000,  4697100; 
517200,  4697100;  517200,  4697000; 
517300, 4697000;  517300,  4696900; 
517400.  4696900;  517400,  4696600; 
517200,  4696600;  517200,  4696700; 
516800,  4696700;  516800,  4696600; 
516300,  4696600;  516300,  4696500; 
516200.  4696500;  returning  to  516200, 
4696200. 

(15)  Subunit  2E:  Jackson  County, 
Oregon. 

(i)  From  USGS  1:24,000  quadrangle 
map  Eagle  Point,  Oregon,  land  boimded 
by  the  following  UTM  10  NAD  83 


coordinates  (E,  N):  515200,  4695800; 
515000.  4695800;  515000.  4695900; 
514500,  4695900;  514500.  4695800; 
514300,  4695800;  514300.  4695900; 
514200.  4695900;  514200,  4696000; 
514100. 4696000; 514100.  4695900; 
514000,  4695900;  514000,  4695800; 
513900,  4695800;  513900,  4695900; 
513800. 4695900; 513800, 4696600; 
513500,  4696600;  513500.  4696800; 
515600,  4696800;  515600,  4696600; 
515500.  4696600;  515500.  4696400; 
515100.  4696400;  515100,  4696300; 
515200.  4696300;  returning  to  515200. 
4695800;  excluding  land  bounded  by 
514700, 4696300;  514700,  4696500; 
514500.  4696500;  514500.  4696400; 
514300,  4696400;  514300,  4696500; 
514200, 4696500;  514200.  4696400; 
514100,  4696400;  514100,  4696300; 
514700, 4696300. 

(16)  Subunit  3A:  Jackson  County, 
Oregon. 

(i)  From  USGS  1:24,000  quadrangle 
map  Eagle  Point.  Oregon,  land  bounded 
by  the  following  UTM  10  NAD  83 
coordinates  (E,  N):  511600,  4698900; 
511600,  4699000;  511400,  4699000; 
511400,  4699100;  511100,  4699100; 
511100. 4699200;  510700,  4699200; 
510700,  4699300;  510600.  4699300; 
510600,  4699500;  510900,  4699500; 
510900, 4699600;  511200,  4699600; 
511200,  4699700;  511300,  4699700; 
511300.  4699900;  511400.  4699900; 
511400,  4700000;  511500,  4700000; 
511500,  4699900;  511600,  4699900: 
511600, 4699800:  511700,  4699800; 
511700,  4699900;  511900,  4699900: 
511900.  4698900;  returning  to  511600, 
4698900. 

(17)  Subunit  3B:  Jackson  County. 
Oregon. 

(i)  From  USGS  1:24.000  quadrangle 
maps  Eagle  Point  and  Sams  Valley, 
Oregon,  land  bounded  by  the  following 
UTM  10  NAD  83  coordinates  (E.  N): 
511600.  4698900;  511600,  4698600; 
511300, 4698600;  511300.  4698700; 
511200. 4698700;  511200.  4698600; 
511000.  4698600;  511000.  4698500; 
510700,  4698500;  510700,  4698600; 
510500,  4698600;  510500,  4698500; 
509600.  4698500;  509600.  4698100; 
509400,  4698100;  509400,  4698000; 
509200. 4698000;  509200.  4697800; 
509300. 4697800;  509300.  4697600; 
509400. 4697600:  509400.  4697200; 
509500.  4697200;  509500,  4697000; 
510100,  4697000;  510100,  4697100; 
511700.  4697100;  511700,  4697000; 
511900.  4697000;  511900,  4696400; 
510800, 4696400;  510800,  4696300; 
510600,  4696300;  510600,  4696400; 
510300,  4696400;  510300,  4696500; 
509700. 4696500;  509700,  4696600; 
509600, 4696600;  509600.  4696500; 
508900,  4696500;  508900,  4696600; 
508600.  4696600:  508600,  4696700; 
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508400,  4696700;  508400,  4696800; 
508300. 4696800:  508300.  4696900; 
508200, 4696900;  508200,  4697000; 
508100, 4697000;  508100,  4697100; 
508000, 4697100;  508000,  4697300; 
508100,  4697300;  508100,  4697600; 
508400, 4697600;  508400,  4697700; 
508600, 4697700;  508600,  4697800; 
508500, 4697800;  508500,  4698000; 
508400, 4698000;  508400,  4698400; 
508500. 4698400;  508500,  4698500; 
508800, 4698500;  508800,  4698600; 
508900, 4698600;  508900,  4698300; 
509000,  4698300;  509000, 4698400; 
509100.  4698400;  509100,  4698600; 
509200,  4698600;  509200,  4698700; 
509500,  4698700;  509500,  4698900; 
509800,  4698900;  509800.  4699000; 
510100, 4699000;  510100,  4699100; 
511000, 4699100;  511000,  4699000; 
511300, 4699000;  511300,  4698900; 
returning  to  511600.  4698900;  excluding 
land  bounded  by  508600.  4697100; 
508600, 4697300;  508500,  4697300; 
508500.  4697100;  508600, 4697100; and 
land  bounded  bv  509100,  4697700; 
509100. 4697800;  508800.  4697800; 
508800. 4697700;  509100,  4697700. 

(18)  Subunit  3C:  Jackson  County, 
Oregon. 

(i)  From  USGS  1:24,000  quadrangle 
map  Sams  Valley,  Oregon,  land 
boimded  by  the  following  UTM  10  NAD 
83  coordinates  (E,  N):  508300,  4695000; 


507800. 4695000 
507400. 4695200 
506900.  4695400 
506800.  4695800 
506400. 4695900 
505600. 4695800 
505800. 4696000 
506200, 4696700 
506100, 4696800 
506200,  4697300 
506800,  4697600 
506900,  4697500 
506800, 4697300 
506700,  4697200 
507000, 4696700 
506900,  4697000 
507000,  4697200 
507100,  4697400 
507200, 4697500 
507300,  4697400 
507400.  4697300 
507500, 4697100 
507600,  4697000 
507700, 4696900 
507900,  4696700 
508300. 4696000 


507800, 4695200; 
507400,  4695400; 
506900,  4695800; 
506800,  4695900; 
506400.  4695800; 
505600,  4696000; 
505800. 4696700; 
506200,  4696800; 
506100,  4697300; 
506200.  4697600; 
506800,  4697500; 
506900.  4697300; 
506800.  4697200; 
506700,  4696700; 
507000,  4697000; 
506900,  4697200; 
507000,  4697400; 
507100.  4697500; 
507200,  4697400; 
507300, 4697300; 
507400,  4697100; 
507500,  4697000; 
507600,  4696900; 
507700,  4696700; 
507900, 4696000; 
retiuning  to  508300, 


508200,  4701900 
508100,  4702000 
508000, 4702100 
507900,  4702200 
507800,  4702300 
507700,  4702400 
507600,  4702500 
507500,  4702400 
507300,  4702300 
507400,  4702200 
507600, 4702100 
507700.  4702000 
507800,  4701800 
507900,  4701700 
507700,  4701400 
507600,4701500 
507300,  4701600 
507100,4701700 
507000,  4701800 
506900,  4701900 
506800,  4702000; 
506700,  4702200 
506600,  4702400 
506500,  4702500 
506600.  4702700 
506700.  4702900 
506800,  4703100 
507000,  4703400 
507200,  4703500 
507300, 4703400 
507800,  4703300 
507900, 4703200 
508000,  4703100: 
508100,  4703000 
508200.  4702900 
508300,  4702800 
508400,  4702700 
508500,  4702500 
508600,  4702300 
508800,  4701900 
508700,  4701500 
508600,  4701400 


508200, 4702000; 
508100, 4702100; 
508000, 4702200; 
507900, 4702300; 
507800,  4702400; 
507700, 4702500; 
507600,  4702400; 
507500, 4702300; 
507300, 4702200: 
507400,  4702100: 
507600, 4702000: 
507700, 4701800; 
507800, 4701700: 
507900,  4701400; 
507700,  4701500; 
50760Q, 4701600: 
507300,4701700; 
507100,  4701800: 
507000,  4701900; 
506900, 4702000; 
506800, 4702200; 
506700,  4702400; 
506600, 4702500; 
506500, 4702700; 
506600,  4702900; 
506700, 4703100; 
506800, 4703400; 
507000,  4703500; 
507200,  4703400: 
507300,  4703300; 
507800, 4703200; 
507900,  4703100; 
508000,  4703000; 
508100,  4702900; 
508200, 4702800; 
508300. 4702700; 
508400, 4702500; 
508500, 4702300; 
508600, 4701900; 
508800, 4701500; 
508700,  4701400; 
returning  to  508600, 


4695000. 

(19)  Subunit  4A:  Jackson  County, 
Oregon. 

(ij  From  USGS  1:24,000  quadrangle 
map  Sams  Valley,  Oregon,  land 
bounded  by  the  following  UTM  10  NAD 
83  coordinates  (E,  N):  508600,  4701300; 
508400,  4701300;  508400,  4701500; 
508300, 4701500;  508300,  4701900; 


4701300. 

(20)  Subunit  4B:  Jackson  County, 
Oregon. 

(i)  From  USGS  1:24,000  quadrangle 
map  Sams  Valley,  Oregon,  land 
bounded  by  the  following  UTM  10  NAD 
83  coordinates  (E,  N):  504000,  4698900; 
503800, 4698900;  503800, 4699000; 
503700,  4699000;  503700, 4699400; 
503800. 4699400;  503800,  4699800; 
503700,  4699800;  503700,  4700900; 
503800,  4700900;  503800, 4700800; 
503900, 4700800;  503900,  4700700; 
504000,  4700700;  504000,  4700600; 
504300,  4700600;  504300.  4700500; 
504400,  4700500;  504400,  4699500; 
504200,  4699500;  504200, 4699200; 
504100.  4699200;  504100,  4699100; 
504000,  4699100;  returning  to  504000, 
4698900. 

(21)  Unit  5:  Shasta  County,  California, 
(i)  From  USGS  1:24,000  quadrangle 

maps  Balls  Ferry,  Cottonwood, 
Enterprise,  and  Palo  Cedro,  California, 
land  boimded  by  the  following  UTM  10 
NAD  83  coordinates  (E,  N):  564200, 
4480800;  564000,  4480800;  563600, 


4480900; 563300,  4481000;  563100, 
4480900; 562900,  4480900;  562500, 
4481200; 562400,  4481500;  562400, 
4481700;  562300,  4482400;  562000, 
4482500;  561900,  4482800;  561800, 
4483300; 561500,  4483700;  561000, 
4484000; 560700,  4485400;  560700, 
4486500;  560800,  4486700;  561000, 
4486900; 561200,  4487000;  561300, 
4487600;  561600,  4487900;  562000, 
4487900; 562500,  4487400;  562700, 
4487100;  562900,  4487200;  563200, 
4487200; 563300,  4487000;  563300, 
4486700;  563800,  4486400;  564300,  ~ 
4484700;  564300,  4484400;  564700, 
4483800;  564900,  4483600;  564900, 
4483400; 564500, 4483000; 564500, 
4482800; 564600,  4482700;  564600, 
4482400; 564400, 4482100;  564500, 
4481700;  564500,  4481000;  returning  to 
564200,  4480800. 

(22)  Unit  6:  Tehama  County, 
California. 

(i)  From  USGS  1:24,000  quadrangle 
maps  Coming,  Gerber,  Henlejrville,  Red 
Bluff  East,  Red  Bluff  West,  and  West  of 
Gerber,  California,  land  bounded  by  the 
following  UTM  10  NAD  83  coordinates 
(E,  N):  555600,  4423000;  555100, 


4423000: 
4425600 
4426800 
4428300 
4428500 
4429900 
4431100 
4431900 
4432200 
4433100 
4433600 
4434400 
4435400 
4439000 
4437400 
4437600 
4439700 
4441800 
4443000 
4443000 
4444300 
4443700 
4444700 
4445400 
4445400 
4445800 
4444400 
4443200 
4441500 
4441000 
4441200 
4440400 
4439400 
4437900 
4438300 
4437300 
4438200 
4438000 
4437300 
4436800 


554600, 4424900 
557200, 4426300 
558300, 4426500 
558200,  4428200 
557400, 4429300 
558600, 4430000 
560000,  4431600 
558300, 4432000 
557400,  4432600 
558400, 4433600 
557500,  4433800 
555100, 4434800 
557000.  4436200 
557000,  4439000 
553200,4437000 
554500.  4438100 
556500,  4439800 
558500,  4442600 
557400,  4442900 
556800,  4443400 
558000,  4443700 
559900,  4444000 
559800,  4444700 
560900, 4446100 
563000,  4445800 
563500,  4444400 
565300,  4443400 
566500,  4442400 
565400,  4441200 
566000,  4440600 
567900,  4441200 
568400,  4440200 
569400,  4439600 
569300, 4438000 
567000,  4438000 
566200,  4437200 
565900,  4438400 
564200,  4438000 
563700,  4436700 
565100, 4435800 


555100, 
557800, 
559500, 
557800, 
558000, 
558600, 
559200, 
557400, 
558400, 
557800, 
557300, 
555100, 
557900, 
554600, 
553200, 
555400, 
556500, 
558500, 
557000, 
557500, 
558400, 
559900, 
559800, 
562200, 
563300, 
564400, 
566400, 
566000, 
565500, 
567500, 
568900, 
568800, 
570300. 
568100, 
566800, 
566200, 
565400, 
564200, 
564800, 
563900, 
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4434600;  563900, 4432900;  563500, 
4432100; 567300, 4431600;  567900, 
4427300;  566300,  4426600;  565000, 
4425900;  563700,  4425800;  562000, 
4424700; 560400,  4424700;  558600, 
4423800;  returning  to  555600, 4423000. 

(23)  Unit  7:  Butte  and  Tehama 
counties,  California. 

(i)  From  USGS  1:24,000  quadrangle 
maps  Balls  Feiry,  Cottonwood, 
Enterprise,  and  Palo  (^edro,  California, 
land  boimded  by  the  following  UTM  10 
NAD  83  coordinates  (E,  N):  602400, 
4401600;  601900, 4401800;  601800, 
4402000;  601500,  4401900;  601000, 
4401900;  600400,  4402100;  599600. 
4402100; 599400,  4403400;  599100, 
4403200; 598300. 4403400;  597100, 
4403700; 596400, 4404200; 596300, 
4404800;  595100,  4405000;  595100, 
4405600;  595400,  4406000;  595400, 
4407100; 595500, 4407100;  595700, 
4407300; 595700, 4407400;  596100, 
4407400; 596400,  4408000;  596400, 
4408100; 596100, 4408200;  596100, 
4408400; 596200, 4408600;  595900, 
4408800;  595700, 4408800;  595500, 
4408200; 594300, 4408200;  594100, 
4408300;  594000,  4408400;  593600, 
4408500;  593400,  4408200;  592600, 
4408200; 592500, 4408700;  592100, 
4408500; 592000,  4408700;  591400. 
4408700; 590700,  4408700;  590400, 
4408300; 589900, 4408300;  589000, 
4408600; 589000.  4409300;  589100. 
4409900;  588900, 4410200;  588200, 
4410300;  588200,  4411000;  587900, 
4411400;  587900,  4412000;  587900, 
4412400; 587600, 4412700;  587600, 
4413400; 584200,  4413400;  583100, 
4413100;  582900,  4413400;  582900, 
4415900; 582000,  4418300;  581800, 
4419200; 582000,  4419500;  581400, 
4420000; 581400, 4420400;  581800, 
4420700;  581600,  4421000;  583200, 
4422600; 583500, 4423600;  585200, 
4424500; 586000,  4424500;  587500, 
4426100; 588200, 4426500;  588600, 
4429100;  588800,  4430200;  589500, 
4429500; 589500,  4428600;  591400, 
4425800; 592600, 4424100;  593400, 
4422300;  594200,  4421100; 595900, 
4417800; 595800, 4417300;  595800, 
4416600;  596100,  4416600;  596400, 
4416800; 596600,  4416800;  597100. 
4416400;  597100.  4415600;  596800. 
4415200;  597100,  4415000;  597800, 
4415500; 598100, 4415200;  597600, 
4414600;  597600,  4414400;  597300, 
4413800; 597300, 4413300;  598200, 
4413900;  598400,  4413900;  598400. 
4413600;  597400.  4411900;  597600. 
4411900;  598300,  4412700;  598500, 
4413300;  598900,  4413300;  598900, 
4411800;  599400,  4411700;  599800, 
4411700;  599800,  4411000;  597700, 
4409400;  597000,  4408500;  596800, 
4408300; 596800, 4407500;  597300, 
4407500; 597300, 4408000;  597900, 


4407500;  598100,  4407500;  598100. 
4407100;  597700,  4406800;  597800, 
4406700;  597500,  4406500;  597300, 
4406700;  597100,  4406600;  597500, 
4406100; 597100,  4405900;  597600, 
4405100; 598000, 4405300;  598400. 
4404700;  598500,  4404800;  598200, 
4405300; 599000,  4405800;  598900, 
4406100;  598700,  4406000;  598500, 
4406000;  598500,  4407200;  598300, 
4407200;  598300,  4407500;  598200, 
4407800;  598700, 4408400;  599900. 
4409000;  600100,  4409000;  600300, 
4408800;  600300,  4408400;  600000, 
4408100;  600400,  4407600;  599500, 
4406700;  599500,  4406200;  600300, 
4406000;  601200,  4405600;  601800, 
4405600; 602000, 4405500;  602200, 
4405200;  602500,  4405200;  602700, 
4404900;  603300,  4404700;  604500. 
4404200;  605200.  4404200;  605600. 
4404000;  605600,  4403600;  605100, 
4403300;  604700, 4403400;  604500, 
4403300;  604400, 4402800;  603600. 
4402100;  602900,  4402100;  returning  to 
602400. 4401600. 

(24)  Unit  8:  Glenn  and  Tehama 
counties,  California. 

(i)  From  USGS  1:24.000  quadrangle 
maps  Black  Butte  Dam  and  Kirkwood, 
California,  land  bounded  by  the 
following  UTM  10  NAD  83  coordinates 
(E,  N):  560000,  4405200;  559200, 
4405700;  558600,  4405800;  558600, 
4406400;  558600, 4408000;  558900, 
4408700;  559100,  4408700;  559400, 
4407000;  560600,  4407000;  560600, 
4407400;  561000,  4407400;  561000, 
4411400;  561800,  4411400;  565600, 
4411400:  565600,  4410600;  568400, 
4410600;  568400,  4411400;  570500, 
4411400;  570800,  4411700;  571400, 
4411500; 571500. 4411000;  572100. 
4410900;  572100,  4410100;  571800. 
4409600;  570500,  4409000;  570200, 
4409000;  570200, 4409300;  569700. 
4409300;  569700,  4409000;  569800, 
4407700; 569900, 4407000;  569800. 
4406100;  569800,  4405500;  569400. 
4405500;  568600. 4405900;  568300. 
4405900;  567500,  4405500;  567200, 
4405500;  565000,  4405500;  564600, 
4405800;  564100,  4405800;  563700, 
4405600;  563400,  4405400;  562000, 
4405700; 561100,  4405900;  560300, 
4405900;  560200,  4405300;  returning  to 
560000,  4405200. 

(25)  Unit  9:  Butte  Coimty,  California, 
(i)  From  USGS  1:24,000  quadrangle 

maps  Qiico  and  Hamlin  Canyon, 
California,  land  bounded  by  the 
following  UTM  10  NAD  83  coordinates 
(E,  N):  604600.  4395600;  604000, 
4395700;  603900,  4396700;  603600, 
4396800;  603600,  4398000;  602900, 
4398200;  603000,  4398800;  603100, 
4399000;  602600,  4399400;  602600, 
4399600;  603500, 4399800;  604700, 
4400200;  605100,  4399600;  606500. 


4399500;  607200.  4399100;  607400, 
4399100;  607700,  4398100;  607700, 
4397800;  606200,  4396500;  606200, 
4395800;  returning  to  604600,  4395600. 

(26)  Unit  10:  Colusa  and  Glenn 
counties,  California. 

(i)  From  USGS  1:24,000  quadrangle 
maps  Logandale,  Maxwell,  Moulton 
Weir,  and  Princeton,  California,  land 
bounded  by  the  following  UTM  10  NAD 
83  coordinates  (E,  N):  572900,  4357400; 
571200.  4357400;  571200,  4358200; 
570400,  4358200;  570400,  4359000; 
569600,  4359000;  569500,  4360500; 
569300,  4362200;  569500,  4363300; 
569500, 4367200; 570000,  4367200; 
569900,  4368400;  570300,  4368400; 
571000,  4367600;  571000, 4367800; 
570700,  4368500;  570900,  4368800; 
571500, 4368800;  571900,  4368300; 
571900,  4367600;  572100,  4367600; 
572400,  4368100;  572400,  4368400; 
572600,  4368900;  572800,  4368900; 
573000.  4368100;  573400,  4368000; 
573800, 4367600;  574100, 4367300; 
574400, 4367200; 574500,  4366400; 
574900,  4366400;  574900.  4365600; 
574700, 4365500;  574400,  4364100; 
575200,  4363900;  575600,  4363600; 
575100, 4362400;  575600,  4361400; 
575100,  4360700;  576000,  4359600; 
575500,  4358900;  575700,  4358300; 
575900, 4357700;  575300, 4357800: 
575000,  4357700;  574700.  4357700; 
573600,  4357800;  573500,  4358200; 
572900, 4358200;  returning  to  572900, 
4357400. 
(27)  Unit  1 1 .  Yuba  County,  California, 
(i)  From  USGS  1:24,000  quadrangle 
maps  Browns  Valley  and  Wheatland. 
California,  land  bounded  by  the 
following  UTM  10  NAD  83  coordinates 
(E.  N):  636300,  4327700;  635600, 
4327700;  635300,  4327800;  635300. 
4328800;  634800.  4329000;  634800. 
4329700; 634600, 4329900;  633800, 
4329900;  633600,  4330100;  633500, 
4330100;  632800,  4329700;  632700. 
4328800; 631300,  4328800;  631300, 
4329300;  631400,  4329300;  631400. 
4330600;  632400,  4330700;  632800, 
4330700;  633000,  4330900;  633000, 
4331300;  633100,  4331500;  633500, 
4331700;  633800,  4331500:  633800, 
4332300;  631500,  4332200;  631500, 
4333900;  632400.  4333900;  632400, 
4335400; 633300, 4335800;  633700, 
4336300; 634100, 4336400;  634900, 
4336700;  635100,  4336600;  635200, 
4336400;  635700,  4336400;  636000, 
4336400;  636100,  4335900;  635900, 
4335800;  636000,  4335200;  636500, 
4335100;  637100,  4335300;  637400, 
4334700;  637800,  4334700;  637700, 
4333600;  638200,  4333400;  638200, 
4332600;  637600,  4332600;  637600, 
4331900:  636900,  4332100;  636700, 
4332300;  636600,  4332500;  636100, 
4334000;  636700,  4334300;  636600, 
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4334500:  636000,  4334200;  635400, 
4336000;  634500,  4336000;  634500, 
4335100;  634400,  4334700;  635100, 
4332600; 636000, 4330500;  636400, 
4330300; 636500, 4329300;  637100, 
4328800;  636900,  4327900;  retiiming  to 
636300,  4327700. 

(28)  Unit  12:  Placer  and  Sacramento 
counties,  California. 

(i)  From  USGS  1:24,000  quadrangle 
maps  Citrus  Heights,  Gold  Hill,  Lincoln, 
Pleasant  Grove,  Rio  Linda,  Rocklin, 
Roseville,  and  Sheridan,  California,  land 
bounded  by  the  following  UTM  10  NAD 
83  coordinates  (E,  N):  636500,  4287700; 


635700,  4287700 
634500,  4288300 
633600,  4288700 
632800, 4289200 
634100, 4289900 
634400,  4290600 
633700,  4290800 
633700,  4291500 
634900,  4291200 
635700, 4290400 
638100,  4290700 
638300,  4293000 
638900,  4294200 
637100, 4295500 
638300. 4295900 
639100,  4295400 
640000,  4295800 
639200, 4296700 
639000,  4298300 
637500, 4297400 
636300, 4296900 
635100,  4297200 
633500, 4297100 
635100, 4297900 
635800,  4298600 
636000,  4300100 
637800, 4300900 
639200.  4300300 
639800,  4301000 
637600,4301500 
638400,  4302200 
639900,  4302200 
640800. 4301800 
641200,  4302700 
641600,  4302200 
642200,  4302300 
643400, 4301400 
644300, 4302300 
644400, 4302800 
642600,  4303500 
643500,  4304400 
644000,  4306700 
642800, 4306900 
643900.  4307100: 
644100,  4307000 
644800, 4306800 
645400, 4307100 
645500.  4307300 
643900.  4308300 
643700,  4307400 
643100, 4308400 
642600.  4307500 
642000,  4307000 
641500. 4307600: 


635100,  4288300 
634100. 4288500 
632800,  4288700 
633100, 4289200 
634100, 4280500 
634100, 4290800 
633500, 4291200 
634600, 4291400 
634900, 4290500 
637100,  4290400 
637900, 4292300 
638800, 4293000 
637100, 4294200 
638100, 4295500 
638900,  4295900 
640000,  4295400 
639300. 4296200 
639100, 4296900 
638600. 4297500 
636900, 4297100 
635600,  4297200 
634300, 4297100 
633500,  4297800 
635100. 4298400 
635800, 4300000 
636000, 4301000 
637800, 4300300 
639200,  4301000 
639800.4301500 
637600, 4301900 
639100,  4302300 
640000,  4301800 
640800.  4302500 
641500, 4302700 
641900,  4301900 
642800, 4301900 
643700.  4302100 
644400,  4302600 
643400,  4302800 
642800, 4304000 
644000, 4304700 
642400, 4306700 
643600, 4307100 
644100.  4307100 
644500, 4307000 
645000, 4306800 
645500, 4307100 
645500, 4308300 
643900,  4307400 
643300, 4308900 
642800, 4308100 
642300, 4307400 
641500.  4307000 
642300,  4307600 


Ml 


642300 
641400 
640600 
640200 
639900 
639300 
638300 
638000 
637500 
639000 
639300 
639900 
640500 
641100 
642300 
642200 
643700 
644900 
645400 
645800 
646400 
646800 
648500 
648000 
649100 
647200 
646700 
646300 
646500 
647000 
647100 
648200 
648600 
648800 
648400 
647100 
646900 
646400 
646600 
646200 
644800 
644700 
645600 
646400 
647200 
648700 
648800 
649500 
650300 
650800 
651700 
653100 
654200 
655600 
658500 
659200 
657800 
656700 
656600 
655200 
654700 
652500 
652700 
653300 
653600 
654400 
654600 
654500 


,  4308200 
,  4310400: 
,  4306700; 
, 4306000 
,  4306300: 
,  4306700: 
, 4306300 
, 4307100 
,  4308400; 
, 4309700 
, 4310500 
, 4310300 
,4311000 
,4311700 
, 4311000 
, 4310500 
,  4310500; 
,4311100 
, 4310900 
,  4310700; 
, 4311900 
, 4313700 
,  4314200; 
, 4310000 
, 4309200 
, 4308900 
, 4308600 
,  4308520: 
, 4308100 
, 4307900 
, 4308400 
, 4308300 
, 4307600 
, 4307200 
, 4306800 
, 4307100 
, 4307600 
, 4307100 
, 4306500 
. 4306500 
, 4306000 
, 4305400 
, 4305100 
, 4304700 
, 4304400 
, 4304200 
. 4304800 
, 4305300 
, 4305700 
. 4304800 
, 4304200 
. 4303600 
, 4303500 
, 4304200 
, 4304600 
, 4304100 
, 4303900 
,  4303200: 
, 4303800 
, 4303000 
, 4303000 
, 4302700 
, 4302100 
,4301800 
, 4302400 
,  4302300 
, 4301900 
, 4300800 


641500 
640500 
640600 
640000 
639900 
638700 
638100 
637500 
638800 
639300 
639800 
640500 
640900 
642000 
642200 
643200 
644100 
645100 
645700 
645800 
646800 
647300 
648000 
649000 
647400 
646900 
646300 
646300 
646700 
647000 
648000 
648200 
648600 
648800 
648300 
647100 
646400 
646600 
646400 
646200 
644700 
645500 
646200 
647000 
647700 
648800 
649200 
649700 
650600 
650800 
651700 
654200 
654900 
657900 
659200 
658800 
657100 
656700 
656100 
655000 
654500 
652400 
652900 
6S3300 
653900 
654700 
654400 
654700 


,  4308300; 
,  4310400; 
,  4306200; 
.  4306100; 
,  4306700; 
,  4306300; 
,  4307000; 
,  4307100; 
,  4308400; 
,  4309700: 
, 4310500 
,  4310700 
, 4311000 
,4311700; 
,  4310800; 
,  4310800; 
,  4311100; 
, 4310900 
,  4310600; 
,4311300; 
,  4311900; 
, 4314200 
, 4313200 
,  4309800; 
,  4309200; 
,  4308900; 
,  4308600 
,  4308300: 
,  4307900: 
,  4308100; 
, 4308400 
, 4307600 
,  4307200: 
,  4306800; 
,  4307100; 
, 4307400 
, 4308000 
, 4307100 
, 4306500 
, 4306000 
, 4305900 
, 4305400 
, 4305100 
, 4304700 
, 4304500 
, 4304600 
, 4305300 
, 4305600 
, 4305100 
, 4304300 
, 4303600 
, 4303200 
, 4304200 
,  4305100; 
,  4304400; 
,  4303900; 
,  4303200; 
,  4303800; 
.  4303600; 
,  4303200; 
,  4302700; 
,  4302600; 
,  4301500; 
,  4302400; 
,  4302000; 
, 4302100 
,  4301400; 
.  4300800; 


654500,  4300500 
654100, 4300700 
653500,4301100 
653900,  4300300 
652900, 4300000 
652600, 4301200 
651700,  4300800 
651100,  4299700 
650800,  4298900 
649200,  4298100 
649700,  4297900 
649000,  4297100 
648300,  4296900 
647600,  4296000 
647100,  4295600 
647500, 4295100 
646900,  4294300 
646600,  4295100 
646800,  4295700 
646300, 4296500 
647600, 4297100 
648500, 4297900 
647600, 4299300 
646400,  4297200 
645800,  4295400 
643200, 4295000 
642600,  4291900 
642600,  4290000 
641600, 4289500 
640500,  4289200 
637500,  4288700 
636700.  4288400 


654300,  4300500; 
653800.  4301300 
653900.  4300600; 
653200,  4299800 
^53000,  4301100 
652100,  4301000 
651700.4300300 
651100,4299200 
648900,  4298800 
§49600,  4298100 
649100,  4297300 
648800, 4297100 
647800,  4296400 
647000,  4296000 
647500, 4295400 
647200,  4295000 
646500,  4294300 
646800,  4295200 
646500.  4295700 
647600, 4296500 
648500,  4297700 
647600, 4297900 
646400,  4299300 
645800,  4297200 
643800.  4295400 
642500,  4295000 
642600,  4290400 
642400,  4289800 
640900,  4289500 
637500, 4289200 
637400, 4288400 


636700, 4287800; 
retimiing  to  636500, 4287700. 

(29)  Unit  13:  Sacramento  County, 
California. 

(i)  From  USGS  1:24,000  quadrangle 
maps  Buffalo  Creek,  Carmichael,  Elk 
Grove,  Folsom  SE  and  Sloughhouse, 
California,  land  bounded  by  the 
following  UTM  10  NAD  83  coordinates 
(E,  N):  650400,  4257200;  650200, 


4257200 
4258300 
4257400 
4259000 
4258500 
4257400 
4258600 
4259300 
4259200 
4258700 
4259000 
4260100 
4260800 
4260700 
4261400 
4262400 
4262800 
4263300 
4263800 
4262800 
4262300; 
4261900 
4261500; 
4262100 
4262700 
4262700 
4263900 
4264300 


650200,  4258300;  649600, 
649600,  4257400;  649400, 
649400,  4259000;  649100, 
649100, 4258500;  648500, 
648500,  4257400;  648200, 
648100,  4258300;  647700, 
647700,  4258900;  648000, 
647700,  4259600:  646800, 
646500,  4258800;  646500, 
645800,  4258700;  646100, 
646100, 4260000:  646400, 
646600, 4260400:  646100. 
645300,  4261200:  645000, 
644800,  4260700;  644400, 
644400, 4262400;  643800, 
643600,  4262800;  643200, 
643200,  4263300;  643500, 
643700, 4263200:  643700. 
645200, 4263800;  645200, 
644800, 4262700;  644800, 
645300,  4262300;  645300, 
645000,  4261700;  645300, 
645400,  4261700;  646000. 
645800, 4262400:  646000, 
646400, 4262600: 646700, 
646600,  4263900; 647400, 
647600,  4263700:  647800, 
648100,  4264300;  648300, 


4264100;  648600, 
4265200;  647200, 
4264500;  645900, 
4265100:645600, 
4265600:  646000, 
4266600: 646300, 
4268400; 646600, 
4268800;  646800. 
4268400;  647100, 
4268000; 646900, 
4268900;  649300, 
4269600;  649800, 
4268700;  650400, 
4268800; 650900, 
4269200;  650300, 
4269700; 650000, 
4270200;  650600, 
4270100;  650700, 
4270400;  651200, 
4269200;  652300, 
4269700;  652400, 
4271000;  652700, 
4270500; 653100, 
4270800;  653600, 
4270400;  654400, 
4270900;  655200, 
4271100;  655800, 
4270900; 657000, 
4272200; 657700, 
4273800; 658900, 
4273700; 659400, 
4273100; 659100, 
4272900;  658500, 
4272400; 659500, 
4271500;  660300. 
4271300; 661100, 
4272400:661700. 
4272300;  661900, 
4272200; 662200, 
4272700;  662600, 
4272400;  663300, 
4272200; 663400, 
4271700; 662600, 
4270600;  661900, 
4271000;  661600, 
4270800; 661000, 
4270300;  660600, 
4269800;  660400, 
4267700;  661200, 
4268100;  661400, 
4267400;  662100, 
4266300; 661600, 
4267200;  660900, 
4266500;  660100, 
4265800; 660900, 
4265900:661300, 
4264900;  661700. 
4264400;  661400, 
4264400;  660600, 
4264900;  660500, 
4265200;  660300, 
4264500;  659700. 
4263900;  659100, 
4263700; 658500, 
4264400;  658000, 
4265000: 657500. 
4263900;  657700, 
4263600:  657200, 


4264400;  647400. 
4265200:  647000. 
4264600;  645300, 
4265500;  645800, 
4266200:  646300, 
4268100;  646600, 
4268700;  646700. 
4268800;  647100. 
4268200;  646900. 
4267500;  649100. 
4269000;  649600, 
4269600;  649800, 
4269000;  650800, 
4268900;  650800, 
4269700;  650100, 
4270100;  650300, 
4270000;  650700. 
4270300;  650900. 
4270800;  652200. 
4269400;  652500, 
4270100;  652200, 
4271000;  652700, 
4270500;  653400, 
4270800;  653800. 
4270800;  654800, 
4271100:655500, 
4270900;  656000, 
4272200;  657400, 
4272500;  658200, 
4274000; 659200, 
4273400;  659400, 
4272900;  658700, 
4272500;  658800, 
4272400;  659500, 
4271500;  661100, 
4271800;  661500. 
4272400; 661900. 
4271700; 662200, 
4272600;  662400, 
4272700; 662900, 
4272400;  663400, 
4271900;  663100, 
4271200;  662300. 
4270700;  661900, 
4271000;  661400, 
4270800;  660700, 
4270000;  660100, 
4268700;  660800, 
4268100; 661400, 
4267400;  661800. 
4266900;  662000. 
4266400; 661200, 
4267200;  660800, 
4266000;  660600, 
4266100;  661200, 
4265500:661300, 
4264800:661700, 
4264100:  660600. 
4264700; 660800, 
4265300;  660100, 
4264600;  659800, 
4264000;  659300, 
4263700;  658800, 
4264200;  658500, 
4265500; 657600, 
4264300;  657900, 
4263600;  657200. 
4263100;  657600, 


4263000;  657700.  4262900;  657700. 
4262800;  657400.  4262700;  656700. 
4262700;  656500.  4262500;  656300, 
4262500; 656300, 4262000;  655900, 
4261800; 655800. 4261200;  656100, 
4260700;  655900,  4260300; 655200. 
4260700;  654900,  4260400;  653500, 
4261300;  653200, 4261000;  653100, 
4262300; 652800,  4262300;  652800, 
4261400;  652600, 4261300;  652300, 
4261400;  651700,  4261800;  651600. 
4262100; 650700, 4262100;  650700. 
4261800;  651100.  4261700;  651200. 
4261400;  651200, 4260600;  651000, 
4260400;  650400,  4260400;  650400, 
4259300;  651600,  4259300;  651500, 
4260900;  652000,  4260900;  652100. 
4260300: 653000.  4260400;  653200. 
4260300;  653900.  4260400;  654700. 
4259900;  654000,  4258600;  653700. 
4258600:  653000.  4259300;  652200, 
4259800;  652100,  4259600;  652800. 
4259100;  652800,  4258600;  652400, 
4258200;  652300,  4258100;  652000, 
4258100;  651400,  4258400;  650700, 
4257600;  returning  to  650400.  4257200. 

(30)  Unit  14:  Amador,  Sacramento, 
and  San  Joaquin  counties,  California. 

(i)  From  USGS  1:24,000  quadrangle 
maps  Carbondale,  Clay,  Gait,  Goose 
Creek,  Irish  Hill,  and  Sloughhouse. 
California,  land  bounded  by  the 
following  UTM  10  NAD  83  coordinates 
(E.  N):  660400,  4236800;  660300, 
4236800;  660100,  4237500;  659700, 
4237700; 659700, 4238100;  660200, 
4238400;  659700,  4238900;  659500, 
4238900;  659300, 4238100;  659000, 
4238300;  658800. 4238400;  658300. 
4238400;  658200,  4238300;  657800, 
4238300;  657100,  4239000;  657200, 
4239400; 657400, 4239700; 658000, 
4239900;  661500,  4239900;  661500, 
4241900;  661900, 4242100;  661600, 
4242400; 661000. 4242500;  660700. 
4241900; 660400,  4241500;  659400, 
4241500;  659400, 4241800;  659200. 
4241800;  659200. 4241700;  659000, 
4241600;  658700,  4241700;  658500, 
4241700;  658500,  4240500;  657800, 
4240400;  657000,  4240400;  657000, 
4241300;  656500, 4241300;  655900. 
4241600; 655100, 4241200;  654900, 
4241900;  655800,  4242400;  655800. 
4243100; 656200,  4243100;  656600, 
4242600;  657100.  4242700;  658600. 
4244000;  658600, 4244700;  659100. 
4244800;  659100,  4245600;  659700. 
4245600;  659800.  4245100;  659400. 
4244900;  659700, 4244500;  660000. 
4244500:  660100,  4243100;  661700. 
4243100;  662600,  4243000;  663300. 
4243300;  663000, 4243900;  662500. 
4243900;  662700.  4244700;  663000, 
4244900; 663100, 4245400;  664200, 
4245600;  664500,  4245600;  664600, 
4245200;  665000,  4245300;  664800, 
4246100;  664600,  4246300;  663700. 
4246500;  662500, 4246100;  662100, 


4246400; 

4246800; 

4247300; 

4246900; 

4247300; 

4248400; 

4246600; 

4246000; 

4245000; 

4244800; 

4245200; 

4246600; 

4245200; 

4244900; 

4243400; 

4243500; 

4244500; 

4245200; 

4245300; 

4246000; 

4247300; 

4247100; 

4248600; 

4249100; 

4249400; 

4249000; 

4249500; 

4251100; 

4252600; 

4254500; 

4255100; 

4255500: 

4255300; 

4255100; 

4255900; 

4255600: 

4255000; 

4254500; 

4254200; 

4253500; 

4254700; 

4255400; 

4256000; 

4256100; 

4256200; 

4256800; 

4256800; 

4257500; 

4257800; 

4258400; 

4258800; 

4259300; 

4260000; 

4259600; 

4259900; 

4259800; 

4259300; 

4259600; 

4258900; 

4258500; 

4257700; 

4256700; 

4256400; 

4255800; 

4256200; 

4256700; 

4257600; 

4258000; 


661700, 

661900, 

661100, 

659900, 

659500, 

658600, 

658400, 

657400, 

657000, 

656400, 

656100. 

654900, 

655100, 

654600, 

653900, 

653400, 

652000, 

652800, 

653600, 

653300, 

653700, 

654600. 

654800, 

654500, 

655100, 

656300, 

657200, 

656500, 

657000, 

657200, 

656800, 

657200, 

657400, 

657900, 

658300, 

658200, 

658300, 

657800, 

658100, 

659200, 

660000, 

660700, 

660600, 

660100, 

659800, 

660600. 

660500, 

660100, 

659300, 

659700, 

659600, 

659900, 

660300, 

660700, 

661500, 

661600, 

662100, 

662700, 

662800, 

662000, 

661200, 

662000, 

661900, 

662600. 

663300, 

664200. 

664600, 

665000. 


4246400; 

4247000; 

4247300; 

4246900; 

4248400; 

4246800; 

4246100; 

4246000; 

4244900: 

4245100; 

4246100; 

4245800; 

4244900; 

4244100; 

4243300; 

4244300; 

4244800: 

4245200; 

4245800; 

4247300; 

4247100; 

4247500; 

4248900; 

4249400; 

4249000; 

4249700; 

4250200; 

4251400; 

4253700; 

4254900; 

4255400; 

4255500; 

4255100; 

4255800: 

4255800: 

4255300; 

4254700; 

4254500; 

4254000: 

4253600; 

4255100; 

4255400; 

4256200; 

4256000; 

4256900; 

4256700; 

4257100; 

4257800; 

4256100; 

4258500; 

4259100; 

4259900; 

4259900; 

4259500: 

4259900; 

4259300: 

4259600; 

4259100: 

4258700; 

4258100; 

4257100; 

4256700; 

4256100; 

4256000: 

4256400; 

4257300; 

4257800; 

4258500; 


661700, 

661600, 

660600, 

659500, 

658600, 

658400, 

658100, 

657400, 

656700, 

656100, 

654900, 

655100, 

654600. 

654600. 

653300, 

652200. 

652300, 

653500, 

653300. 

653600, 

654200. 

654600. 

654600, 

655000, 

655800, 

656600, 

656700. 

656500. 

657300, 

656700. 

657000, 

657400, 

657800. 

658100. 

658400. 

658200, 

658200, 

657800, 

658900, 

659900, 

660200. 

660800, 

660300, 

659500, 

660400, 

660700. 

660700, 

659600, 

659500, 

659500, 

659500, 

660100. 

660500, 

661200, 

661600, 

661900, 

662400. 

662900, 

662700, 

661500. 

661600, 

661900, 

662000, 

662800, 

663900, 

664300. 

664900, 

665400, 
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4258700 
4258800 
4258200 
4257400 
4257000 
4257600 
4257400 
4256900 
4256300 
4256100 
4256300 
4256300 
4255900 
4256200 
4256600 
4257300 
4258100 
4258600 
4258900 
4259200 
4259700 
4260200 
4260500 
4260600 
4260700 
4260200 
4259800 
4259900 
4259200 
4258800 
4258300 
4257800 
4257200 
4257000 
4256500 
4256800 
4256900 
4256400 
4256600 
4256200 
4255400 
425^100 
4254700 
4254100 
4253600 
4252200 
4251500 
4251300 
4250400 
4249600 
4249600 
4249600 
4250000 
4249700 
4249000 
4248500 
4248100 
4247700 
4247800 
4247600 
4246600 
4246000 
4245100 
4244300 
4243900 
4243600 
4243100 
4242100: 


665900,  4258800 
666700.  4258600 
666300,  4258000 
666000,-4257300 
666400,  4257000 
666800.  4257600 
666900,  4257100 
666800.  4256700 
666600,  4256100 
667400, 4256300 
667800, 4256100 
668100,  4256300 
668600,  4255900 
669100,  4256400 
669500, 4256800 
669200, 4257900 
668700, 4258600 
668000,  4258700 
668100,  4259200 
668800,  4258900 
670000,  4259800 
669800, 4260400 
670200.  4260400 
671200. 4260500 
671700,4260700 
671700,4259800 
671200,  4260200 
671000,  4259600 
670700,  4259000 
670800,  4258600 
669500,  4258000 
670000.  4257400 
670300,  4257200 
670300,  4256600 
671000,  4256800 
671700,  4256900 
672200, 4256600 
673000.  4256700 
673600.  4256500 
673600, 4255800 
673300, 4255100 
674000,  4255000 
674300, 4254400 
674800, 4253800 
674300, 4253300 
674700,  4251800 
674100,  4251300 
674100. 4251000 
674500, 4250000 
674100,  4249500 
673400,  4249700 
672300, 4249800 
671500. 4249700 
670800. 4249300 
671100,4248800 
670800, 4248200 
670400,  4247700 
671600, 4247900 
672000, 4247600 
672500,  4247200 
671600, 4246600 
671200, 4245300 
672400,  4244600 
672600,  4244100 
671600,  4243700 
671100,4243200 
671700,4242700 
669800,  4242100 


666500, 
666600, 
666100, 
666000, 
666500, 
666900, 
666700, 
666700, 
667200, 
667600, 
667900. 
668400, 
668800, 
669400, 
669200, 
668800, 
668500, 
667900, 
668500, 
669700, 
669700, 
670000, 
670700, 
671500. 
671800, 
671400, 
670900, 
671000, 
670700, 
670600, 
669700, 
670100, 
670400, 
670400, 
671500. 
672000. 
672200. 
673400, 
673700, 
673400, 
673800, 
674200, 
674700, 
674700, 
674600, 
674600, 
673700. 
674200, 
674400, 
673700, 
673100, 
672000, 
671200, 
670800, 
671100, 
670400, 
671200, 
671900, 
672500, 
672000, 
671800, 
672200, 
672600, 
672000, 
670900, 
671700. 
670700, 
669300, 


4241800;  668800,  4241800;  668600. 
4241500;  668200,  4241700;  668000. 
4242000; 667000, 4241300;  666800, 
4240700;  666500,  4240100;  666200, 
4239900;  664700,  4239800;  664600, 
4239600r  664600,  4238900;  663900, 
4238500;  663800,  4238500;  662800, 
4237400; 662400,  4237500;  662000. 
4237900;  661900,  4237900;  661800. 
4237400;  661500,  4237200;  660900, 
4237200;  returning  to  660400,  4236800. 

(31)  Unit  15:  Solano  County. 
California. 

(i)  From  USGS  1:24,000  quadrangle 
maps  Allendale  arid  Elmira,  California, 
land  bounded  by  the  following  UTM  10 
NAD  83,  coordinates  (E,  N):  589700. 
4246500;  58950Q,  4246500;  589500. 
4247000; 589300,  4247200;  589400, 
4247700;  589600,  4248200;  589800. 
4248900;  590100,  4249700;  590500, 
4249900;  590800,  4250200;  591300, 
4250100; 591500, 4250300;  591500, 
4250800;  591900,  4250800;  592100, 
4252300; 591600,  4252300;  591300, 
4251400;  590500,  4251400;  590600, 
4251700;  590900,  4252600;  592900, 
4252600;  593900,  4252600;  593900, 
4252300;  594700,  4252300;  594700, 
4252600; 595500,  4252600; 595900, 
4252300;  593500,  4249900;  592300, 
4248700; 590500,  4246800;  590200, 
4247100;  retumine  to  589700,  4246500. 

(32)  Unit  16:  Solano  County, 
California. 

(i)  From  USGS  1:24,000  quadrangle 
maps  Birds  Landing,  Denverton,  Dozier, 
Elmira,  Fairfield  North,  Fairfield  South, 
Liberty  Island,  and  Rio  Vista,  California, 
land  boimded  by  the  following  UTM  10 
NAD  83  coordinates  (E,  N):  596500, 
4224300;  596200,  4224400;  595700, 
4224600;  595700,  4224800;  596000, 
4225800; 596300,  4226800;  596200, 
4227000; 596100,  4227600;  595800. 
4227700; 595600,  4228300;  595400. 
4228700;  595500,  4229200;  595500. 
4229600;  595700,  4229900;  595700, 
4230600;  594500,  4231200;  593800.  - 
4231200; 593600, 4230500;  594200. 
4230100;  594400,  4228900;  594400. 
4228400;  594000, 4228200; 593400, 
4227700;  592600,  4227700;  591400, 
4226900;  590900,  4226800;  590300, 
4227100; 589500,  4227200;  589000. 
4227100;  587500,  4227700;  586800, 
4228000;  586400,  4228800;  586000, 
4229000;  585700,  4229300;  584900, 
4229300;  584700,  4229500;  584600. 
4230300; 584800, 4230700;  585200, 
4230800;  585600,  4231400;  587400, 
4231300;  587600,  4231500; 587800, 
4231500;  589000,  4231200;  589100, 
4231300;  589100,  4231700;  588600, 
4231600;  588200.  4231800;  587800, 
4231700;  587100,  4231900;  586600, 
4232600;  586300,  4232600;  586000, 
4232200;  585600,  4232200;  585000, 
4232500:  584900,  4233000;  584500. 


4233000 
4233300 
4233900 
4233800 
4233600 
4233400 
4233000 
4233100 
4233000 
4233000 
4232800 
4232500: 
4232800; 
4233300 
4233500 
4233400 
4233000 
4235000; 
4235400; 
4236700; 
4237400; 
4238200 
4237600; 
4237300; 
4236900 
4235900 
4234200 
4234000 
4234400 
4236400 
4236200 
4236500 
4237200 
4237300 
4238700 
4238800 
4239200 
4239600 
4239800 
4240600 
4241400 
4241400 
4241600 
4241300 
4242900; 
4243100 
4243200 
4243600; 
4243000 
4242100 
4241600 
4242500 
4244500 
4244300 
4244000 
4243300 
4242600 
4240800 
4240600 
4239600 
4239000 
4239700 
4238900 
4232600 
4229500; 
4228000 
4228400 
4228600 


584500, 
584200, 
584500, 
584700, 
584900, 
585700, 
586100, 
586400, 
586800, 
587100, 
587300, 
588600, 
588400, 
588700, 
591000, 
591000, 
593900, 
594300, 
594000, 
594000, 
593500, 
592500, 
590400, 
590200, 
590400, 
591700, 
591000, 
589000, 
588500, 
588400, 
588000, 
586900, 
587000, 
586800, 
585600, 
586100, 
587800, 
588300, 
589200, 
589500, 
590100, 
590800, 
591100, 
591600, 
592200, 
592400, 
592700, 
593300, 
595000, 
595400, 
598600, 
599200, 
600400, 
600700, 
603500, 
604000, 
604700, 
606200, 
606300, 
607100, 
609300, 
610300, 
610700, 
610900. 
610500. 
611900. 
612800, 
613400. 


4233400 
4233700 
4233800 
4233700 
4233600 
4233300 
4233000 
4233100; 
4233000 
4232900 
4232700 
4232500 
4233000 
4233500 
4233500 
4233200 
4235300 
4235000 
4236200 
4237400 
4238200 
4237600 
4237300 
4236900 
4235900 
4235100 
4234000 
4234400 
4236400 
4236300 
4236400 
4236500; 
4237300 
4238100; 
4238700 
4239100 
4239200; 
4239600 
4240000 
4240900 
4241400 
4241600 
4241300 
4242600 
4242900 
4243200 
4243600 
4243800 
4243000 
4241600 
4242500 
4244200 
4244500 
4244000 
4244000 
4243200 
4241400 
4240800 
4239700 
4239000; 
4239700; 
4239200; 
4236200; 
4232500; 
4228200; 
4228000; 
4228600 
4228200 


584000, 
584500, 
584600, 
584700, 
584900, 
585700, 
586200, 
586500, 
586900. 
587100, 
587600, 
588600, 
588600, 
589300, 
591100, 
591100, 
594000, 
594800, 
594500, 
593500, 
592500, 
590400, 
590200, 
590400, 
590900, 
591000, 
589400, 
588500, 
588400, 
588200, 
587700, 
586900, 
586800, 
586100, 
585600, 
586100, 
588100, 
588700, 
589500, 
589100, 
590600, 
591100, 
591600, 
591700, 
592200, 
592700, 
592900, 
593700, 
595400, 
598600, 
599400, 
599500, 
600700, 
603400, 
603900, 
604000, 
605600, 
606300, 
606500, 
607700. 
609500. 
610700. 
610800. 
610900. 
611000. 
612400. 
613100, 
612900. 


4227800;  612500.  4227300;  611900. 
4227100;  611000.  4227100;  610700. 
4227400;  610100,  4227200;  609800, 
4226500;  608100.  4226000;  602900. 
4225600;  600600.  4225400;  599000. 
4225300:  597600.  4226000;  597500. 
4225900;  597500,  4225100;  597100, 
4224900: 596700, 4224900;  596700. 
4224400;  returning  to  596500,  4224300. 

(33)  Unit  17:  Napa  Coxmty,  California, 
(i)  From  USGS  1:24,000  quadrangle 

map  Cuttings  Wharf,  California,  land 
bounded  by  the  following  UTM  10  NAD 
83  coordinates  (E,  N):  562800,  4228500; 
562500,  4228500;  561500,  4228900; 
561300,  4229000;  560800,  4229200; 
560600.  4229600;  560400.  4230200; 
560500,  4230600;  560500,  4230900; 
560800,  4231200;  561400,  4231200; 
561400,  4230700;  561600,  4230600; 
561900.  4230600;  562100.  4230800; 
562500,  4230800;  563500,  4231000; 
563500.  4230600:  563600.  4230100; 
563800,  4229500;  564100,  4229600; 
564300,  4229200;  563200.  4228900; 
563000, 4228900;  returning  to  562800, 
4228500. 

(34)  Unit  18:  San  Joaquin  and 
Stanislaus  counties,  California. 

(i)  From  USGS  1:24.000  quadrangle 
maps  Farmington.  Linden.  Peters,  and 
Valley  Springs  SW,  California,  land 
bounded  by  the  following  UTM  10  NAD 
83  coordinates  (E,  N):  676400,  4201300; 
675700,  4201400;  674500,  4201400; 
673200,  4203100:  672200,  4204600; 
672100,  4206300;  672100. 4206500; 
671700.  4206500;  671600,  4206700; 
671600, 4207100;  673200,  4207100; 
673200,  4207400;  674000,  4207400; 
673900, 4208800;  673100,  4209500; 
673100, 4211900; 673500,  4211900; 
673900,  4211700;  673900,  4211900; 
674300,  4211900;  674300,  4211600; 
674900,  4211400;  675200,  4211500; 
675200,  4211800:  675500.  4212000; 
675500,  4212500;  676000,  4212500; 
676800,  4210900;  677200,  4211300; 
678700.  4211300;  678800.  4210500; 
680200,  4210400;  680200,  4209700; 
681100, 4209700; 681800, 4210300; 
682900,  4210100;  682900,  4209600; 
681500, 4209100;  681300,  4208500; 
680800, 4208400; 680800, 4206100; 
680500,  4205700;  680400,  4205100; 
679700,  4204600;  679700,  4203300; 
678500,  4203300;  678400,  4202700; 
677700, 4202200;  677600,  4201700; 
676900, 4201400;  returning  to  676400, 
4201300. 

(35)  Subunit  19A:  Contra  Costa 
County,  California. 

(i)  From  USGS  1:24,000  quadrangle 
maps  Antioch  South  and  Brentwood, 
California,  land  boimded  by  the 
following  UTM  10  NAD  83  coordinates 
(E,  N):  611400,  4193400;  610900, 
4193500;  610200,  4193700;  609900, 
4193900;  609700, 4194000;  609100, 


4194000;  608100,  4194300;  608500, 
4194900;  608400,  4195100;  608600, 
4195300;  608600,  4195900;  609600, 
4195900;  609500,  4195600;  609200, 
4195100:  609200,  4195000;  609300, 
4194900;  609900, 4194800;  610200. 
4194800;  610500,  4195100;  611200, 
4195900;  612100,  4196300;  612500, 
4195900:611700,4194500:611700, 
4194300;  returning  to  611400.  4193400. 

(36)  Subunit  19B:  Contra  Costa 
County.  California. 

(i)  From  USGS  1:24,000  quadrangle 
maps  Byron  Hot  Springs  and  Clifton 
Court  Forebay,  California,  land  boimded 
by  the  following  UTM  10  NAD  83 
coordinates  (E,  N):  620500,  4185200; 
620200.  4185300;  619900,  4185600; 
619600,  4185500: 618200.  4186600; 
618100.  4187100;  617700,  4187400; 
617800,  4187900;  618200.  4188100; 
618500,  4188300;  618400,  4188600; 
617700.  4188800: 617400.  4189000; 
617400.  4189200;  618200,  4189500; 
618100, 4189800;  618200,  4190100; 
618700,  4190300;  618700,  4190700; 
619000.  4191000;  619300,  4191100; 
619600,  4191100;  619800,  4190700; 
619900,  4190700;  620100,  4190900; 
620400,  4190900;  620500,  4191300; 
621800, 4191300;  622200,  4190700; 
622400,  4189900;  623000,  4189300; 
622900,  4188700;  621200,  4188700; 
620900,  4188700;  620600,  4188400; 
620400.  4188600:  620400. 4188100; 
620500,  4187900;  620600, 4187800; 
620700.  4187700;  620900,  4187700; 
621100,  4187500; 620500,  4187100; 
620500,  4186900;  621600,  4187400: 
622000,  4187000;  622400,  41864O0» 
622700,  4186000;  622700, 4185700; 
622300, 4185300; 621200, 4185300; 
621000,  4185500; 620800,  4185500; 
returning  to  620500,  4185200. 

(37)  Subunit  19C:  Alameda  County, 
California. 

(i)  From  USGS  1:24,000  quadrangle 
maps  Altamont  and  Livennore, 
California,  land  bounded  by  the 
following  UTM  10  NAD  83  coordinates 
(E,  N):  610000,  4174800;  609100, 
4175400;  608600, 4175600;  608400, 
4175900;  610000,  4175900;  610000. 
4176500;  610400,  4176500;  610400, 
4178500;  610800,  4178300;  610800, 
4177500;  610800,  4177200;  611200, 
4177200; 611900, 4176700; 612300, 
4176700; 612300, 4177200;  613300, 
4177200;  613600,  4176800;  614400, 
4175500: 614300, 4175300;  613700, 
4175000;  613600, 4175200;  613600, 
4176100;  613300.  4176100;  613200, 
4175900;  613100,  4175900;  612800, 
4176100; 612700, 4176100; 612500, 
4175900;  612400,  4175900;  612400. 
4176300;  612000,  4176300;  611800, 
4176500;  611600,  4176500;  611600, 
4175300;  611400,  4175300;  611200, 
4175400:  610900. 4175400; 610800, 


4175900;  610400,  4175900;  610300. 
4175200;  610200, 4175100;  610000, 
4175000;  returning  to  610000,  4174800. 

(38)  Unit  20:  Stanislaus  County, 
California. 

(i)  From  USGS  1:24,000  quadrangle 
map  Ripon,  California,  land  bounded  by 
the  following  UTM  10  NAD  83 
coordinates  (E,  N):  660800,  4167200: 
660000,  4167200;  659500.  4168800; 
661600,  4168800;  661600,  4169400; 
662400,  4169400;  662400,  4168300: 
661600,  4168000;  661600,  4168300; 
660300,  4167800;  660600,  4167500; 
returning  to  660800,  4167200. 

(39)  Unit  21 :  Mariposa,  Merced,  and 
Stanislaus  counties,  California. 

(i)  From  USGS  1:24,000  quadrangle 
maps  Cooperstown,  La  Grange,  Merced 
Falls,  MontpeUer,  Paulsell,  Snelling, 
and  Turlock  Lake,  California,  land 
bounded  by  the  following  UTM  10  NAD 
83  coordinates  (E,  N):  715900,  4154900; 
715400.4155600;  715300,  4156600; 
715100,  4156600;  715000,  4156200; 
714800,  4156100;  714800, 4155800;  - 
714700, 4155600; 714200, 4155600; 
714000,  4155400;  713800,  4155400; 
712600, 4155200;  712600,  4157100: 
711200,  4157100;  711100.  4161900; 
706300, 4161800;  706100,  4165000; 
703000,  4165100;  702500,  4165200; 
702500,  4165900;  702600,  4166600; 
703700.  4167200;  704600,  4168200; 
704900.  4168200;  705300,  4167800: 
705900,  4167800;  707000,  4167500; 
707700, 4167600; 708100,  4167300; 
709400,  4167300;  709600,  4167300; 
710200, 4166800;  711000,  4167600; 
711600,  4167800;  712600,  4167800; 
713200,  4167600;  713200, 4167200; 
712900,  4167200;  712600,  4166900; 
711800, 4167000; 711600,  4166800: 
711600,  4166600;  711800,  4166500; 
711800,  4166600;  711900,  4166600; 
712000,  4166300;  712100,  4166500; 
712200, 4166500; 712300,  4166400; 
712500,  4166400;  712500,  4166200; 
712700, 4166200;  712700,  4166300; 
712800,  4166300;  713000,  4166100; 
712800,  4166000;  712700,  4165800; 
712500. 4165800; 712500,  4165600; 
712700,  4165600;  712600,  4165400: 
712400,  4165500;  712300,  4165400; 
712500, 4165300;  712500,  4165200; 
712400,  4165100;  712600,  4165100: 
712600,  4165000;  712600,  4164900; 
712700,  4164800;  712600,  4164700; , 
712500,  4164800;  712400, 4164800; 
712400, 4164300;  712800,  4164500; 
713100,  4164300;  713200,  4164100; 
712900, 4163800; 712900,  4163700; 
713100.  4163800;  713500,  4164000; 
713600,  4164000;  713600,  4164100; 
713700,  4164300;  714200,  4164300; 
714400, 4164500; 714500,  4164800; 
714600. 4164800;  714800, 4164700; 
714800.  4164200;  714400,  4164000; 
714400,  4163600:  714500.  4163500; 
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715200 
715400 
715100 
714800 
715000 
715900 
716100 
716300 
716500 
716600 
716500 
716800 
716800 
717200 
716600 
716400 
716600 
717500 
718500 
718700 
719300 
719500 
719700 
720700 
721100 
721700 
722500 
723300 
723000 
723800 
724600 
725100 
726200 
726500 
727700 
730100 
730500 
731300 
731800 
732200 
733000 
733700 
734600 
734800 
734300 
734700 
735000 
735700 
736200 
736900 
736300 
735500 
733400 
730900 
727100 
725900 
723300 
722300 
723800 
722500 
720900 
719700 
719100 
718000 
717900 
718400 
718700 
717000 


,  4164000; 
, 4164200 
, 4163700 
, 4163300 
, 4163200 
,  4163100 
,  4162800 
.  4162900; 
,  4163100; 
, 4163500 
.  4163800 
,  4164500 
, 4165300 
. 4166100 
. 4166400 
, 4167000 
. 4167300 
, 4167400 
. 4167100 
, 4166400 
, 4166800 
, 4167400 
, 4167800 
, 4167700 
. 4167400 
, 4167700 
, 4167600 
,  4167400; 
, 4169200 
, 4169800 
, 4169200 
, 4167900 
, 4167100 
, 4166600 
.  4165800 
,  4165400 
. 4164900 
,4164100 
, 4163400 
. 4162500 
,  4162600 
,  4161500 
, 4160400 
, 4159500 
,4158100 
, 4158000 
, 4158800 
, 4158600 
, 4157500 
, 4157100 
, 4156500 
, 4156300 
, 4157100 
,  4156500 
,  4156700 
,  4156400; 
, 4155400 
.  4155000 
,  4157500 
,  4159000 
, 4159300 
, 4158500 
,  4158000 
,  4157700 
,4157200 
,4157300 
, 4156300 
,  4155800 


715300 
715300 
715000 
714900 
715700 
716000 
716200 
716400 
716600 
716500 
716600 
716700 
717200 
717000 
716400 
716600 
717000 
718100 
718600 
719100 
719800 
719500 
720500 
720900 
721300 
722000 
722900 
723000 
723300 
724100 
724700 
725300 
726500 
727300 
729000 
730400 
730700 
731700 
732200 
732700 
733600 
733600 
734800 
734400 
734500 
734900 
735500 
735600 
736800 
736900 
736000 
734100, 
731700 
728900 
726900 
723900 
722500 
722300 
723700 
722200 
720900 
719700 
718700 
717800 
718000 
718700 
717400 
716600 


, 4164200 
. 4163900 
. 4163500 
, 4163200 
,  4163200 
,  4162900 
,  4162800 
,  4163000 
, 4163200 
, 4163600 
, 4164100 
, 4164900 
, 4165800 
. 4166400 
. 4166300 
. 4167200 
. 4167400 
, 4167300 
,  4166600 
.  4166700 
.  4166800; 
,  4167600; 
,  4167800; 
. 4167500 
, 4167700 
, 4167600 
, 4167500 
, 4168400 
, 4169700 
,  4169800 
. 4168300 
,  4167200 
, 4166800 
, 4166000 
, 4165800 
, 4165100 
,  4164100 
, 4163800 
, 4162800 
. 4162700 
, 4162100 
. 4161000 
,  4160200 
,  4158700; 
, 4157900 
, 4158300 
, 4158800 
, 4158100 
,4157300 
, 4156500 
, 4156300 
. 4156900 
, 4156900 
,  4156600 
,  4156400 
,  4155300 
,  4155000: 
.  4157400; 
, 4159000 
, 4159300 
, 4158500 
, 4158100 
, 4157600 
, 4157400 
, 4157000 
. 4156700 
,  4156300 
,  4155800 


716300,  4155700;  716200,  4155000; 
returning  to  715900,  4154900. 

(40)  Unit  22:  Mariposa  and  Merced 
coimties,  California. 

(i)  From  USGS  1:24,000  quadrangle 
maps  Haystack  Mtn.,  Indian  Gulch, 
Merced,  Merced  Falls,  Owens  Reservoir, 
Planada,  Snelling,  Winton,  and 
Yosemite  Lake,  California,  land 
bounded  by  the  following  UTM  10  NAD 
83  coordinates  (E,  N):  734700,  4133300; 


Luis  Ranch,  Sandy  Mush,  Stevinson, 
and  Turner  Ranch,  California,  land 
bounded  by  the  following  UTM  10  NAD 
83  coordinates  {E,TJ):  697300,  4104500; 


734700,  4133700 
733100,  4133900 
732700,  4134600; 
732300,  4135500 
729900,  4135700 
726500,4136500 
725900,  4136100 
725600,  4135100 
725300, 4135500 
725000, 4135400 
724800,  4135700 
724600. 4134700 
724200,4135500 
723400. 4135600 
722800,  4135000; 
722600,  4134700; 
722200, 4137900 
722800, 4139300 
721900, 4140200 
721000,  4140900 
717700,  4142400 
714500, 4144900 
715500, 4145700 
718000, 4145400 
718200,  4147600 
720600,  4148600 
719600, 4149200 
720300,  4149800 
721700, 4150700 
725000, 4153500 
725800, 4154800 
727800, 4155900 
730200, 4155600 
732400, 4155400 
733200,  4154700 
734600,  4154800 
735900, 4156000 
737800,  4155000 
738300,  4153300 
739100,  4152200 
740800,  4151500 
741100, 4149900 
742100, 4148500 
743400, 4146100 
744400,  4144600 
743900,  4142700 
744200,4141700 
745500, 4139500 


734100, 4133900; 
733100,  4134600 
732600, 4135000 
730300, 4135400 
729900,  4136500 
726400,  4136100 
725900,  4135300 
72550e.  4135100 
725100, 4135400; 
725000,  4135600; 
724600, 4135700 
724200,  4134700 
723400,4135500 
722800.4135600 
722600,  4135000 
722500,  4134700 
722800,  4137900 
721900,  4139300 
721000,  4140200 
717800, 4140900 
714500,  4142400; 
715500, 4144900 
717000,4145800 
718200,  4145900 
719700,  4148400 
720600, 4149200 
719600,  4149800 
721300,  4150700 
724400, 4153300 
725500, 4154200 
727200,  4155900; 
728500, 4155600: 
731600, 4155500; 
732600,  4155200; 
734100,  4154900; 
735600,  4156000 
737100, 4155400 
738200, 4154200 
739000,  4152800 
740200,  4151800 
740800,  4150300 
741700,4149400 
742100,  4147100 
744000, 4145600 
744300,  4143900 
744000, 4142000 
745500, 4140300 


745400, 4139400; 
thence  southwest  to  y-coordinate 
4139300  on  Bear  Creek;  thence 
southwest  along  Bear  Creek  to  y- 
coordinate  4133300;  thence  west  to  the 
point  of  beginning  at  734700, 4133300. 

(41)  Unit  23:  Merced  County, 
California. 

(i)  From  USGS  1:24,000  quadrangle 
maps  Arena,  Atwater,  El  Nido,  Gustine, 
Ingomar,  Los  Banos.  Plainsbiug,  San 


696100 
695700 
693500 
692900 
693100 
693800 
692400 
691600 
690000 
689700 
689200 
688400 
686500 
686000 
684500 
682200 
681100 
680600 
678800 
678300 
679400 
680000 
681800 
683600 
681200 
680800 
679800 
680600 
680300 
679000 
680100 
679400 
678000 
678800 
679200 
680700 
681200 
681600 
681900 
682700 
683600 
683100 
683400 
684700 
686000 
686400 
690300 
691600 
692900 
692400 
693000 
694400 
693700 
695200 
695900 
696100 
696900 
698300 
700100 
700500 
701800 
703300 
703900 
705600 


,  4104500; 
, 4106600 
, 4107900 
, 4109100 
, 4110200 
,4111800 
,4110600 
,4110200 
,4110300 
,4111800 
,4111300 
, 4112100 
,  4112900; 
,4113700 
, 4116100 
, 4114200 
,4113000 
,4111700 
,4110900 
,4113600 
,4114400 
, 4115200 
, 4116100 
, 4116500 
,4117100 
,  4124900; 
,  4125700; 
, 4126400 
, 4127200 
, 4129000 
, 4129400 
, 4130200 
,4131200 
, 4132400 
, 4131800 
,4131700 
,4133100; 
,  4134100; 
,  4134200; 
,  4133800; 
,  4132600 
, 4131800 
,4131500 
,4130000 
, 4130700 
, 4130900 
, 4131400 
, 4130600 
, 4130000 
, 4131800 
, 4133000 
, 4132000 
, 4129800 
, 4130300 
, 4130000 
,  4129100; 
,  4130200; 
, 4128600 
,  4127600; 
, 4130600 
, 4129200 
, 4128800 
,  4129000 
, 4128500 


695700 
694700 
693700 
692900 
693800 
692500 
691800 
690800 
690000 
689200 
688400 
686700 
686500 
686000 
684400 
682100 
681100 
679600 
678200 
677900 
679400 
680300 
682800 
683600 
681000 
679800 
680700 
680300 
678900 
679300 
679700 
678600 
678500 
679000 
680200 
681600 
681200 
681700 
682300 
683400 
683600 
683100 
684300 
685500 
686200 
688800 
690500 
691600 
692800 
692400 
694400 
693700 
695200 
695700 
696100 
696900 
697200 
698600 
700500 
701700 
703300 
703900 
704200 
705600 


, 4105000 
,4107900 
,  4109100 
,  4109800 
,4110200 
,4111800; 
,4110600; 
,4110300; 
,4111400 
,4111800 
,4111300 
,4112100 
,4113700 
,4116100 
, 4114200 
,4113000 
,4111800 
,  4110900; 
,  4111800; 
.4114400; 
.  4115200; 
,  4116000; 
,  4116600; 
,4117100 
, 4124500 
, 4124900 
, 4125700 
, 4126700 
, 4127800 
, 4129200 
, 4130700 
, 4130200 
,4132100 
, 4131800 
,4132200 
,4132800 
, 4133600 
,  4134200; 
, 4134000 
, 4133100 
, 4132300 
,4131500 
, 4130400 
, 4130700 
, 4130900 
,4131400 
, 4130600 
, 4130000 
,  4131700 
,4133500 
, 4133100 
,  4132000; 
, 4129800 
,4130300 
,  4129500; 
, 4129100 
, 4130200 
, 4128200 
, 4129200 
, 4130600 
, 4129200 
, 4128800 
, 4129000 
,  4127800; 
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705300,  4127000;  705400,  4126200; 
705900,  4125700;  706800,  4125400; 
707200,  4125400;  707900,  4126100; 
708300,  4126100;  708300,  4125400; 
709100,  4125400;  709900,  4125700; 
709900,  4126000;  710200,  4126200; 
711500, 4126200;  711500,  4124600; 
708000,  4124500;  706700,  4124500; 
706700,  4122100;  711500,  4122200; 
711500,  4121700; 712100,  4121400; 
715600,  4121500;  715600,  4121100; 
715300, 4121100; 714800, 4120600; 
714800,  4119900;  716400,  4119900; 
716400, 4119300; 715600,  4119300; 
715600,  4118200;  718900,  4118300; 
718900, 4118900;  718100, 4118900; 
717700,  4119100;  717700.  4119900; 
718100,  4119900;  718100,  4120800; 
717000,  4120800;  717000.  4121600; 
719300,  4121600;  719600,  4121700; 
719600, 4123200; 718000,  4123200; 
718000, 4124000;  722200,  4124000; 
722200,  4123300;  721500,  4123300; 
721500, 4122500; 722900,  4122500; 
722900,  4121600;  722900,  4121200; 
721300, 4121200;  721300,  4120300; 
722900, 4120300;  722900,  4118500; 

726100, 4118600; 726100,  4120100; 

726900,  4120400;  728500, 4120400; 

728500,  4121400;  730700,  4121800; 

730900,  4122700;  731700,  4122700; 

731700, 4123100; 732500,  4123100; 

732600, 4121400;  735000,  4121100; 

735300, 4120300;  733400,  4120300; 

733400,  4118700;  731700,  4118700; 

731700. 4117000;  730400,  4117000; 

730400, 4118600;  727700,  4118600; 

727500,  4118400;  727500,  4116900; 

726800, 4116900;  726800,  4115300; 

725900.  4115300;  725900,  4116900; 

724300,  4116900;  724300,  4117600; 

722600, 4117500;  722600. 4117600; 

721800,  4117600;  721800,  4118400; 

720200,  4118400;  720200,  4117600; 

719400,  4117600; 719500,  4115900; 

714600,  4115800;  714600,  4115000; 

712200,  4115000;  711600,  4115500; 

710600,  4116000;  709600, 4116500; 

707300,  4116500;  707300,  4118100; 

705000,  4118100;  704500,  4119600; 

699400,  4119500;  699300,  4118700; 

698800,  4118700;  698500,  4118500; 

698200,  4117700;  697600,  4117700; 

697800,  4116500;  693700,  4116200; 

694200,  4115100;  694400,  4114600; 

694800,  4114600;  695000,  4115100; 

695800. 4115100;  696300,  4114300; 

697600,  41^4200;  697900,  4113900; 

697900,  4113100;  698900,  4112500; 

608800, 4109800;  695700,  4109800; 

695700, 4109000; 697300, 4109000; 

697300,  4108100;  696400,  4108100; 

696400,  4107300;  696700,  4106600; 

697600,  4106600;  698200,  4105800; 

698200,  4105300;  returning  to  697300, 

4104500. 
(42)  Subunit  24a:  Madera  County, 

California. 


(i)  From  USGS  1:24.000  quadrangle 
maps  Daulton,  Gregg,  Lanes  Bridge,  and 
Litde  Table  Mtn.,  California,  land 
bounded  by  the  following  UTM  11  NAD 
83  coordinates  (E.  N):  246600.  4092800; 
246300,  4092800;  246300,  4093000; 
245500,  4093000;  242300,  4093100 
242300.  4095000;  242500,  4095100; 
244000,  4095000;  244000,  4096700; 
244800,  4096600;  244900,  4098200; 
245700,  4098200;  245700,  4099800; 
242500,  4100000;  242400,  4095200 
242300,  4095200;  237600,  4095200; 
237600,  4096200;  237700,  4098500; 
239600,  4098400;  239700,  4100000; 
236100,  4100100;  236100, 4100400; 
237500.  4101900;  238400,  4102700; 
238800,  4103300; 239300,  4104100; 
240900,  4106000;  242100.  4107300; 
242100,  4106800;  242300,  4106800; 
244300,  4105600;  245200. 4104700; 
245800.  4103600;  246100. 4102700; 
246500.  4101800; 246800, 4101300; 
247200,  4100900;  248300,  4100900; 
248900,  4101400:  250600,  4101400: 
250600,  4098900;  251100, 4098900; 
251100,  4098000;  251700,  4098000; 
251700,  4096600;  253200, 4096600; 
253200,  4095200;  252800,  4095200; 
252500, 4095700;  252100,  4095600 
252100,  4094800;  250500, 4094800; 
250400,  4093200;  250400,  4092900; 
246600,  4092900;  returning  to  246600. 
4092800. 

(43)  Subunit  24B:  Fresno  Coimty, 
California. 

(i)  From  USGS  1:24,000  quadrangle 
map  Friant,  California,  land  bounded  by 
the  following  UTM  11  NAD  83 
coordinates  (E,  N):  260100.  4086600; 

259200,  4086600;  259200,  4087700; 

259600,  4087500;  260000,  4087500; 

260100,  4087900;  259700,  4088100; 

258500, 4088200;  258000,  4088300; 

258000,  4089100;  258500.  4089300; 

258500, 4089800;  258300,  4089800; 

257700, 4089200;  256600,  4089200; 

256600,  4090200;  256800,  4090800; 

256900, 4092700; 257200. 4094300; 

257300, 4095500; 258600, 4096700; 

258900.  4096700;  259100,  4097500; 

259500,  4097700;  260100,  4097700; 

260500,  4097300;  260700,  4096900; 

261800, 4096500;  262200,  4096600; 

262400,  4097000;  263100.  4097200; 

263300.  4097200;  263600, 4097200; 

264900,  4096500;  264900,  4096200; 

265400,  4096100;  265700,  4095800; 

264300,  4095600;  264300,  4095300; 

263300, 4094700;  262300,  4094200; 

261800,  4093600;  260700,  4093400; 

259900,  4092300;  259900,  4092100; 

260200,  4092100;  261200.  4092400; 

262200,  4091500;  262900,  4091800; 

263400,  4091300;  263400,  4089900; 

263200,  4089800;  263100,  4089400; 

261700,  4088800;  261700,  4089400; 

261300,  4089400;  261300,  4088200; 

261100,  4088200;  261100. 4087400; 


260200.  4087400;  returning  to  260100, 
4086600. 

(44)  l/nif  25:  Madera  County. 
California. 

(i)  From  USGS  1:24,000  quadrangle 
maps  Millerton  Lake  East  and  North 
Fork,  California,  land  bounded  by  the 
following  UTM  11  NAD  83  coordinates 
(E,  N):  4108720;  271200,  4106800; 
270200, 4106800; 269900,  4107000; 
269900, 4107600;  270100.  4108600; 
269300,  4108300;  269000,  4108700; 
268500,  4108700;  268300,  4110000; 
2688D0,  4110400;  268900,  4111000; 
268300,  4111300;  268500,  4111500; 
268600,  4112300; 268800,  4112400; 
270600.  4112400;  270800.  4112100; 
270700,  4111300;  269600.  4110800; 
269700,  4110500;  270000,  4110200; 
270600,  4109700;  270800,  4 108800; 
271300,  4108400;  271500,  4107800; 
271600,  4107300;  returning  to  271200, 
4106800. 

(45)  Unit  26A:  Kings  and  Tulare 
coimties,  California. 

(i)  From  USGS  1:24,000  quadrangle 
maps  Biuris  Park,  Monson,  Remnoy. 
and  Traver,  California,  land  bounded  by 
the  following  UTM  11  NAD  83 
coordinates  (E,  N):  274700.  4028100; 
274700.  4029800;  275600,  4029800; 
276100.  4030400;  276400.  4030600; 
276800,  4031400;  277500, 4031500; 
278200,  4031900;  279500.  4031800; 
279000.  4032900;  280500.  4032900; 
281400. 4033300;  281800.  4033200; 
283000.  4034300;  283800.  4034400; 
284700,  4035200;  286800,  4035100; 
288500,  4035100;  288500,  4035600; 
287700,  4035700;  287700.  4036700; 
289300. 4036700; 289400, 4037400; 
291100, 4037400;  291100.  4037200; 
291800. 4037200; 291900,  4036800; 
291900,  4035600;  292700.  4035800; 
292700,  4036500;  293500, 4036400; 
293500,  4036000;  294300,  4036000; 
294300.  4035600:  293500.  4035600; 
293400. 4034000; 292600. 4034000; 
292600. 4035400;  291700.  4035400; 
291700. 4035600;  290500.  4035700; 
290500,  4036100; 289800,  4036100; 
289800,  4035700; 289400. 4035700; 
289400,  4034500;  288500.  4034500; 
288500,  4034200;  287700,  4034200; 
287700, 4034500;  287000,  4034600; 
287000,  4034300;  285000,  4034400; 
285000,  4033800;  283100.  4033800; 
283100. 4033100;  282600.  4033100; 
282600,  4032600; 282200,  4032600; 
282100,  4031800;  282100,  4031100; 
280100,  4031100;  280100,  4030800; 
279000,  4030600;  278700,  4030500; 
278500, 4030100;  278100,  4030000; 
276400, 4030100;  275700,  4029600; 
275500.  4029200;  275300.  4028600; 
275000,  4028300;  returning  to  274700, 
4028100. 

(46)  Subunit  26B:  Tulare  County, 
Califomia. 


59988      Federal  Register / Vol.  67,  No.  185 /Tuesday,  September  24,  2002 / Proposed  Rules 


(i)  From  USGS  1:24,000  quadrangle 
map  Monson,  California,  land  bounded 
by  the  following  UTM  11  NAD  83 
coordinates  (E,  N):  297500, 4035500; 
296700,  4035500;  296700,  4036300; 
297500.  4036300;  ret\iming  to  297500, 
4035500. 

(47)  Subunit  26C:  Tulare  County, 
California. 

(i)  From  USGS  1:24,000  quadrangle 
map  Ivanhoe,  California,  land  bounded 
by  the  following  UTM  11  NAD  83 
coordinates  (E,  N):  299200,  4038200; 
298400,  4038200;  298400,  4039000; 
298400,  4039500; 298500,  4039800; 
298900,  4039900; 298900, 4041500; 
300900,  4041500;  300900,  4040100; 
300300,  4040100;  300300,  4039400; 
299200,  4039400;  returning  to  299200, 
4038200. 

(48)  Subunit  27A:  Tulare  County, 
California. 

(i)  From  USGS  1:24,000  quadrangle 
maps  Alpaugh,  Corcoran,  and  Taylor 
Weir,  California,  land  bounded  by  the 
'following  UTM  11  NAD  83  coordinates 
(E,  N):  279200,  3986500;  278900, 
3986500;  278900. 3986700;  278600, 
3987200;  278500,  3987400;  278300, 
3987500;  277100.  3987600;  276900, 
3988500;  276900.  3989000;  276500, 
3989000;  276000,  3989900;  275900, 
3990800;  276100.  3991000;  276100, 
3991500; 276400,  3991500:  276400, 
3992300;  276300.  3992400;  276000, 
3992300;  274300,  3992300;  274100, 
3992500;  274100,  3994000; 274200, 
3994300;  274700,  3994400;  274700, 
3994700;  274900.  3995100; 275100, 
3995200;  274500,  3995900; 274300, 
3996200;  273500.  3997200;  273500, 
3997500;  276500,  3997500;  276700, 
3997200;  278100.  3997200;  278300, 
3997100;  278300.  3995800;  279700, 
3995800;  279900.  3995600;  279900, 
3993900;  279700.  3993800;  278300, 
3993800;  278300.  3992600;  278800, 
3992600;  279000. 3992400; 279000, 
3991800;  279600.  3991800;  279800, 
3991700;  279800,  3990800;  279600, 
3990800;  279600, 3990000;  279800, 
3990000;  279800,  3989100;  279600, 
3988900;  279000,  3988900;  279000, 
3987700;  279200,  3987600;  returning  to 
279200,  3986500. 

(49)  Subunit  27B:  Tulare  County, 
California. 

(i)  From  USGS  1:24,000  quadrangle 
maps  Alpaugh,  Delano  West,  and 
Pixley,  California,  land  bounded  by  the 
following  UTM  11  NAD  83  coordinates 
(E,  N):  292100,  3971100;  289500, 
3971100;  289500.  3972500;  290300, 
3972500;  290300,  3974400;  288200, 
3974400;  288000,  3973600;  287200, 
3973600; 287200, 3973000; 285800, 
3973000;  285800,  3973500;  285200, 
3973500;  285200,  3972800;  283800, 
^972800;  282800. 3974600; 287500, 


3974600;  288000,  3975100;  288000, 
3975800;  288000,  3976000;  285800. 
3976000;  285400,  3976100;  285100, 
3976300;  285000,  3976800;  284900, 
3977300; 284600,  3977500;  284600, 
3977700;  283200,  3977700;  282900, 
3977400;  284000,  3976400;  284000, 
3976100;  282000,  3976100;  281000, 
3977900;  282200,  3977900;  282600, 
3977600;  282800,  3977700;  282800, 
3977900; 283100,  3978100;  283100, 
3979500; 286400,  3979500;  286400, 
3980300;  287500,  3980300;  287500, 
3979500; 287800,  3979400;  287700, 
3977800;  289000,  3977800;  288900, 
3976200;  290500,  3976100;  290600, 
3975300;  291500,  3975300;  291400, 
3973700;  292200,  3973700;  292200, 
3973200;  292500,  3972900;  292900, 
3972900;  292900,  3971900;  292100, 
3971900;  returning  to  292100,  3971100. 

(50)  Unit  28:  Monterey  and  San 
Benito  counties,  California. 

(i)  From  USGS  1:24,000  quadrangle 
maps  Hepsedam  Peak,  Hernandez 
Reservoir,  Llanada,  Lonoak,  Monarch 
Peak,  Nattrass  Valley,  Pinalito  Canyon, 
Rock  Spring  Peak,  San  Benito,  and  Topo 
Valley,  California,  land  boimded  by  the 
following  UTM  10  NAD  83  coordinates 
(E,  N):  691600,  4008600;  690800, 


4008600 
4010100 
4011000 
4012100 
4014100 
4015200 
4016600 
4019500 
4022200 
4023600 
4025500 
4026900 
4026600 
4025600 
4024500 
4022500 
4020200 
4016700 
4015700 
4016700 
4018600 
4022200 
4024100 
4026200 
4027000 
4026800 
4028700 
4028900 
4030700 
4035100 
4037700 
4040300 
4043300 
4045600 
4043300 
4040600 
4038600 
4035800 


689500,  4009400 
688900,  4010700 
687100,4011000 
684900, 4013300 
683400,  4014900 
682500,  4016200 
683100.4017700 
684200,  4020500 
681700,4023500 
680700,  4024400 
679800,  4025700 
678700,  4027300 
677400,  4026400 
676000,  4025000 
676800, 4023700 
675600,  4021200 
674200,  4019900 
670800,  4015700 
669500,  4016000 
669600,4017400 
670100,  4019300 
671000,  4023000 
673500,  4024300 
674500, 4026500 
674100,  4027300 
672400,  4027000 
670700.  4028700 
669700,  4030100 
670300,  4032100 
671300,  4037100 
669200,  4038600 
669800,  4042700 
674100,  4043500 
677300,  4046700 
683800,  4042200 
682300,  4039700 
681600,  4037000 
680800, 4034500 


689000, 
687800. 
685400, 
683600, 
682700, 
683100, 
684200, 
683400, 
681100, 
680600, 
679300, 
678100, 
676000, 
676600, 
675800, 
675000, 
672200, 
670000, 
669100, 
669500, 
670300, 
672700, 
674800. 
674600, 
673000, 
671600, 
669700, 
669800, 
670700, 
669100, 
668700, 
671900, 
676000, 
683000, 
683700, 
681300, 
681700, 
678800, 


4035200;  678000,  4036000;  677600, 
4037100;  677200,  4037800;  676800, 
4037900;  676100,  4038500;  675800, 
4039000;  675000,  4038500;  675100, 
4038000;  674700,  4037600;  673100, 
4037000;  673800,  4036500;  674000, 
4035500;  674700,  4035000;  675500, 
4034700; 676000,  4033600;  676800, 
4033300;  677600,  4032700;  678100, 
4032100;  679000,  4031400;  679600, 
4031200; 679900,  4031700;  679900, 
4032700:  680500,  4033000;  681000, 
4032500;  681500,  4031500;  682600, 
4031200; 684400,  4028700;  685200, 
4028700;  685500,  4028200;  687400, 
4029500;  688000, 4030700;  688800, 
4031100;  689700,  4031200;  691200, 
4032600;  692000,  4032300;  692500, 
4031600;  693200,  4031300;  693700, 
4031300;  694300,  4030900; 693800, 
4029500;  692600,  4028500;  693500, 
4028500;  694300,  4027800;  694300, 
4027200;  695100,  4026100;  696600, 
4024900;  696600,  4023700;  697200, 
4022600;  697900,  4022600;  698300, 
4021500;  699200,  4020500;  699100, 
4019400;  698500,  4019300;  698000, 
4018700; 697100,  4018800;  695700, 
4017900;  695400,  4016900;  695100, 
4016500; 694900,  4015900;  694900, 
4015000;  694400,  4013700;  693800, 
4013100;  693600,  4012100;  692400, 
4010900;  692000,  4009100;  returning  to 
691600,  4008600. 

(51)  Subunit  29 A:  Monterey  County. 
California. 

(i)  From  USGS  1:24,000  quadrangle 
maps  Cosio  Knob,  Jolon,  and  Williams 
tiill,  California,  land  bounded  by  the 
following  UTM  10  NAD  83  coordinates 
(E.  N):  673700.  3973300;  672700, 


3974100 
3974400 
3976800 
3978300 
3979200 
3980300 
3982100 
3982800 
3983900 
3984100 
3986200 
3986600 
3986800 
3987200 
3987900 
3988500 
3986500 
3983700 
3982100 
3982500 
3982100 
3981600 
3980600 
3980500 
3980600 
3979500 
3978600; 
3976900: 


672100,  3973300: 
668300,  3975600; 
665700, 3977800 
664800,  3978900 
663500,  3980000 
661700,  3981000 
660200,  3982200 
658800,  3983700 
659100,  3984100 
660000,  3984600 
660300,  3986400 
659900,  3986800 
660500,  3987200 
660800, 3987500 
660300,  3988400 
661700,  3987600 
663400,  3984300 
664700,  3982000 
665300,  3982400 
666700,  3982200 
668500,  3981900 
668500, 3981100 
669400,  3980100 
670600,  3980700 
671400,  3979500 
672700,  3978600 
675400,  3978200 
674800,  3975700 


669400, 
667100, 
665100, 
663900, 
662800, 
661000, 
658900, 
659100, 
659400, 
660200, 
659800, 
660200, 
660700, 
660500, 
660500, 
662400, 
663500, 
665100, 
665500, 
668000, 
668700, 
668700, 
669800, 
671400, 
671900, 
674700, 
674600, 
675100, 
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3975300;  675100,  3974800;  674600, 
3974300;  674400,  3973400;  returning  to 
673700, 3973300. 

(52)  Subunit  29B:  Monterey  and  San 
Luis  Obispo  coimties,  California. 

(i)  From  USGS  1:24,000  quadrangle 
maps  Adelaida,  Bradley,  Paso  Robles, 
San  Miguel,  Valleton,  and  Wunpost, 
California,  land  bounded  by  the 
following  UTM  10  NAD  83  coordinates 
(E,  N):  701800,  3951600;  700200, 
3951900;  699700,  3953000;  700000, 
3953600;  698600,  3955300; 697900, 
3957000;  698100,  3957800;  697200, 
3958800;  696600,  3958600;  696300, 
3958500;  695700, 3958500;  694500, 
3960600;  694200,  3961400;  694800, 
3961800;  694900,  3962400;  694700, 
3962800;  694800,  3963500;  695400, 
3963500;  695800,  3963400;  696700, 
3963400;  697800,  3964200;  699000, 
3964200;  700100, 3965600;  700500, 
3966800;  701400,  3968400;  698800, 
3970000;  698800,  3970400;  699200, 
3970700;  699800,  3972200;  700200, 
3972800;  700400, 3973600;  700800, 
3974300;  701300,  3974700;  701700, 
3975500;  702900,  3976300;  703200, 
3976900;  704200,  3977800;  704800, 
3977900;  705400.  3977900;  706100, 
3978300;  706700, 3978700;  706700, 
3978300;  706200, 3976700;  706100, 
3975500;  706300,  3975100; 706500, 
3974400;  706400,  3971900;  706600, 
3970800;  707000, 3970100;  707000, 
3969400;  706800,  3969200;  706800, 
3968200;  706600,  3967400;  705500, 
3965500;  705400,  3964700;  705800, 
3963600;  705700,  3963000;  706000, 
3962800;  706800, 3963500;  707600, 
3963500;  707500, 3962800;  707900, 
3962500;  708100,  3962000;  707500, 
3961300;  706500, 3961200;  706000, 
3961000:  705600,  3959800;  705900, 
3959400;  706000,  3958800;  706600, 
3958600; 706900, 3958000;  706900, 
3957600;  706400,  3957200;  705100, 
3957000;  704900,  3956700;  705400, 
3956700;  705800,  3956500;  706300, 
3956000;  707900,  3956100;  707900, 
3955400;  708100,  3955100;  707600, 
3954000;  707300,  3953600;  705700, 
3952600;  705000,  3952800;  returning  to 
701800, 3951600. 

(53)  Subunit  29C:  San  Luis  Obispo 
County,  California. 

(i)  From  USGS  1:24,000  quadrangle 
maps  Cholame  Hills,  Creston,  Estrella, 
Paso  Robles,  and  Ranchito  Canyon  , 
California,  land  bounded  by  the 
following  UTM  10  NAD  83  coordinates 
(E,  N):  717700,  3941700;  717400, 
3941700;  717000,  3941900;  717200, 
3942500;  715100,  3944900;  715300, 
3945200;  714500,  3945900;  714800, 
■3946200;  714600,  3946400;  714000, 
3946400;  713200,  3947000;  713200, 
3947200;  713600, 3947800;  713500. 
3948400;  713200.  3948700;  712800, 


3947900:  712600,  3947900;  712500, 
3948000;  712500,  3948800; 711600, 
3949100;  711300,  3949300; 711200, 
3949800;  710600,  3949900;  710500, 
3950000;  710500,  3950200; 710900, 
3950400:  710900,  3950600;  710600, 
3950700;  709400,  3950500;  709300, 
3952100;  709800, 3952800;  709800, 
3954800;  709500,  3955200; 709500, 
3955600;  710200,  3955600;  710400, 
3955500;  711000,  3955300;  711500. 
3954600;  711600,  3953600;  713900, 
3953600;  714200. 3954000;  714500. 
3953800:  715000.  3953700;  715300, 
3953500; 715500,  3953400;  715700, 
3953400;  716000,  3953700;  716500, 
3953700: 716800,  3953600; 717600, 
3953700;  717900,  3954200;  718500, 
3954600;  718900,  3954800;  719300, 
3954900;  720400,  3955600;  721400, 
3956700;  722200,  3958400;  722500, 
3960400;  723300, 3962100;  724200, 
3962500;  724400,  3963300; 725100, 
3964000: 725100, 3963300;  725000. 
3962100:  725600,  3961700;  726100, 
3961700; 726100,  3961300;  725200, 
3960400;  725100, 3959200; 724700, 
3958300;  724300,  3956700;  724700, 
3956500;  725200,  3955000;  724100, 
3953600;  723800,  3952700;  723400, 
3952000; 723100, 3950600;  723500, 
3949700;  723500,  3949000;  724100, 
3948500:  723500,  3948400;  722300, 
3948900; 719200, 3948900; 719200, 
3949700;  718300,  3949700;  718300. 
3948900;  718900,  3948900;  719000. 
3948700:  719200.  3948700;  719200, 
3948100;  720000,  3948100;  720000, 
3946500;  720200,  3946400;  720800, 
3945700;  721000,  3945200;  721100. 
3944900;  721100,  3943400;  720100, 
3943400;  718700,  3942200;  returning  to 
717700, 3941700. 

(54)  Unit  30:  San  Luis  Obispo  County, 
California. 

(i)  From  USGS  1:24.000  quadrangle 
maps  Chimineas  Ranch,  McKittrick 
Summit,  Painted  Rock,  and  Simmler, 
California,  land  bounded  by  the 
following  UTM  11  NAD  83  coordinates 
(E,  N):  247900,  3894600;  245800, 
3895500;  243500,  3896060;  242700, 
3896400;  242200,  3897600;  240100, 
3898900;  239500,  3899300;  239300, 
3899600;  238300,  3900400;  237900, 
3900300;  236100,  3901000;  235800, 
3901300; 235800,  3902300;  235500, 
3903500;  234800,  3904400;  233000, 
3904900;  231800,  3905800;  231600. 
3907000;  231900.  3908800;  231800. 
3909400;  229400. 3910200; 227200, 
3911200;  227300,  3913400;  228100, 
3913800;  229000,  3913900;  231900, 
3913200; 233300, 3913200; 234300, 
3912900; 235100, 3912100; 235300, 
3911200;  233900, 3910100;  233700, 
3909700;  235300,  3909000;  235700. 
3908500;  237200,  3907500;  237700, 
3906300;  238200,  3905800;  239100. 


3905200;  239100.  3904900;  242800, 
3902600;  244400,  3901300;  244400, 
3901000;  244700,  3900700;  244800. 
3899100;  245400,  3898800;  247200, 
3896600;  248200,  3895000;  returning  to 
247900,  3894600. 

(55)  Unit  31:  Santa  Barbara  County. 
California. 

(i)  From  USGS  1:24,000  quadrangle 
maps  Figueroa  Mtn.,  Lake  Cachuma,  Los 
Olivos,  and  Santa  Ynez,  California,  land 
boimded  by  the  following  UTM  10  NAD 
83  coordinates  (E,  N):  775000,  3831900; 
774200,  3831800;  773600,  3831900; 
772500, 3831800;  772100,  3831400; 
771400,  3831500;  770400, 3831000; 
769800,  3830900;  769300,  3831100; 
769100,  3831300;  768500,  3832600; 
766500,  3833300;  768700,  3833700: 
769900,  3834700;  770200,  3834700; 
771900,  3835200;  772300,  3835300; 
772800,  3835000;  773100,  3835000; 
773100,  3835300;  773700,  3835300; 
773700, 3835700;  773600.  3836100; 
773200,  3836900;  773800,  3837100; 
774300,  3836500;  774900,  3836300; 
thence  souUieast  to  UTM  zone  11,  land 
bounded  by  the  following  UTM  1 1  NAD 
83  coordinates  (E,  N):  225100,  3836200; 
225300, 3836400;  225600.  3837000; 
226600,  3838500;  228200,  3839300; 
229800,  3839000;  232200,  3840500; 
232400, 3841700;  232300,  3842700; 
231600,  3843100;  230300,  3844900; 
230000,  3846200:  230800,  3846400; 
231200, 3846200;  231700,  3846200; 
232000,  3846500;  232800,  3847000; 
233800,  3847000;  234500,  3846400; 
234700,  3845600;  235200.  3845600; 
235900,  3844500;  236400,  3844200; 
236400, 3843800; 235900, 3843600; 
235700, 3843300; 235500,  3843000; 
235200,  3842900;  235100, 3842800; 
235100, 3842000; 235300,  3841300; 
235200,  3840700;  234700,  3840000; 
234900,  3839700;  234600,  3839500; 
234600,  3839300;  234300,  3839300; 
233800,  3839300;  233100,  3838200; 
232900,  3838000; 232300, 3837900; 
232100,  3838200;  231800,  3838400; 
231400,  3838500;  230700,  3837700; 
230800,  3837200;  230300,  3836600; 
230100, 3836100; 230000, 3835700; 
229100,  3835300;  228900,  3834900; 
228800,  3833800;  228000,  3833300; 
227400,  3833200;  227000,  3832800; 
226700. 3832400;  226100, 3832400; 
225800,  3832500:  225200.  3832000; 
225000, 3831900;  225000,  3831900; 
224800,  3831900;  thence  west  to  UTM 
zone  10  to  the  point  of  beginning  at 
UTM  10  NAD  83  coordinates  775000, 
3831900. 

(56)  Unit  32:  Ventura  County, 
California. 

(i)  From  USGS  1:24,000  quadrangle 
maps  Alamo  Mountain,  Lion  Canyon. 
Lockwood  Valley,  San  Guillermo,  and 
Topatopa  Mountains,  California,  land 
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bounded  by  the  following  UTM  11  NAD 
83  coordinates  (E.  N):  310100,  3830500; 
309400. 3831000;  308400,  3830900; 
307200. 3830600;  306000,  3831200; 
304700,  3831300;  303400,  3832100; 
302100, 3832600;  301600,  3833600; 
300400,  3833600;  299200,  3834000; 
298200, 3834400;  297700,  3835300; 
297900,  3837300;  299500,  3837500; 
301200,  3838400;  301500,  3839300; 
303400,  3841000;  303800,  3842700; 
304900. 3843600;  305800,  3843600; 
307700,  3843400;  309500,  3843400; 
310500.  3844200;  311900,  3844600; 
313400. 3845400;  314500,  3844100; 
315200.  3843800;  315700,  3842400; 
316500, 3841100;  317200,  3838100; 
317200. 3837000;  316500,  3833900; 
315700, 3833300;  315200,  3834100; 
314000,  3834100;  313100,  3832200; 
311500,  3830800;  returning  to  310100, 
3830500. 

(57)  Subunit  33A:  Riverside  County, 
California. 

(i)  From  USGS  1:24.000  quadrangle 
maps  Penis.  Romoland,  and  Lake 
Elsinore,  California,  land  bounded  by 
the  following  UTMll  NAD83 
coordinates  (E.N):  486950,  3744600; 
487050, 3744600;  487050.  3744100; 
487150,  3744098;  487400.  3744450; 
487400,  3744500;  487500,  3744500; 
487500,  3744400;  487550.  3744400; 
487700, 3744250;  487700.  3744050; 
487650. 3744050;  487650.  3744000; 
487600. 3744000;  487600.  3743950; 
487500. 3743950;  487500.  3743900; 
487450. 3743900;  487450.  3743800; 
487350. 3743800;  487350.  3743750; 
487300. 3743750;  487300.  3743550; 
487100, 3743550;  487200,  3743391; 
487300,  3743400;  487300,  3743350; 
487350. 3743350;  487350,  3743150; 
487300,  3743150:  487100,  3742943; 
487100.  3742900;  487000,  3742900; 
487000.  3742850;  486900.  3742850; 
486900,  3742800;  486850.  3742800; 
486850,  3742700;  486750,  3742599; 
486650,  3742600;  486650.  3742550; 
486600, 3742550;  486600.  3742500; 
486500.  3742500;  486500.  3742400; 
486450. 3742400;  486450.  3742350; 
486400, 3742350;  486400.  3742200; 
486350,  3742200;  486350,  3742100; 
486300,  3742100;  486300,  3742000; 
486250, 3742000;  486250.  3741950; 
486200. 3741950;  486200.  3741900; 
486250, 3741900;  486250,  3741750; 
486102. 3741592;  486050,  3741600; 
486050, 3741400;  486000,  3741400; 
486000,  3741250;  485950,  3741250; 
485950, 3741150;  485900,  3741150; 
485900,  3741100;  485850.  3741100; 
485850, 3741000; 485800. 3741000; 
485800, 3740900;  485750.  3740900; 
485750, 3740550;  485700.  3740550; 
485700,  3740250;  485650,  3740250; 
485650, 3740200;  485250.  3740200; 
485250, 3740150; 485200,  3740150; 


485200.  3740100 

; 484600, 3740100 

480500,  3734000 

480500 

3734050 

484600. 3740000 

, 484550, 3740000 

480300,  3734050 

480300 

3734100 

484550. 3739900 

484500, 3739900 

480150,  3734100 

480150 

3734150 

484500,  3739750 

, 484450.  3739750 

480050,  3734150 

480050 

3734200 

484450.  3739700 

, 484400, 3739700 

479700,  3734200 

479700 

3734150 

484400.  3739650 

, 484350, 3739650 

479400, 3734150 

479400 

3734200 

484350. 3739600 

484250. 3739600 

479250. 3734200 

479250 

3734150 

484250, 3739550 

484000, 3739299 

479050.  3734150 

479050 

3734100 

483950, 3739300 

483950,  3738800 

478850, 3734100 

478850 

3734050 

483900,  3738800 

483900,  3738750 

478750.  3734050 

478750 

3734000 

483850,  3738750 

483850. 3738550 

478600.  3734000 

478600 

3733950 

483900,  3738550 

483900.  3738500 

478450,  3733950 

478450 

3733900 

483950,  3738500 

483950. 3738450 

478250,  3733900 

478250 

3733850 

484000,  3738450 

484000,  3738350 

478100,  3733850 

478100 

3733800 

484050, 3738350 

484050, 3738300 

478000,  3733800 

478000 

3733750 

484100,  3738300 

484100,  3738100 

477900,  3733750 

477900 

3733700 

484050,  3738100 

484050.  3738000 

477850, 3733700 

477850 

3733602 

484000,  3738000 

484000.  3737950 

477550,  3733100 

477550 

3733000 

483900.  3737950 

483900.  3737900 

477450.  3733000 

477450 

3732950 

483800,  3737900 

483800,  3737850 

477100,  3732950 

477100 

3733000 

483750,  3737850 

483750, 3737800 

476800,  3733000 

476800 

3732950 

483700,  3737800 

483700, 3737750 

476700,  3732950 

476700 

3732900 

483600,  3737750 

483600,  3737650 

476600,  3732900 

476600 

3732850 

483550,  3737650 

483550, 3737500 

476550,  3732850 

476550 

3732800 

483500,  3737500 

483500,  3737350 

476500,  3732800 

476500 

3732750 

483450.  3737350 

483450,  3737300 

476400,  3732750 

476400 

3732900 

483400.  3737300 

483400,  3737250 

476500,  3732900 

476500 

3732950 

483300,  3737250 

483300,  3737200 

476550. 3732950 

476550 

3733000 

483250,  3737200 

483250,  3737150 

476650.  3733000 

476650 

3733050 

483200, 3737150 

483200,  3737050 

476700.  3733050 

476700 

3733100 

483150. 3737050 

483150, 3737000 

476800,  3733100 

476800 

3733150 

483100. 3737000 

483100,  3736950 

477100,  3733150 

477100 

3733100 

483050, 3736950 

483050,  3736900 

477450, 3733100 

477450 

3733199 

483000. 3736900 

483000,  3736850 

477650,  3733600 

477650 

3733694 

482550, 3736850 

482550,  3736750 

478000,  3734050 

478100 

3734050 

482600, 3736750 

482600.  3736600 

478100,  3734100 

478200 

3734100 

482100,  3736600 

482100.  3736550 

478200. 3734150 

478300 

3734150 

482050. 3736550 

482050,  3736600 

478300, 3734200 

478500 

3734200 

482000. 3736600 

482000. 3736550 

478500,  3734250 

478650 

3734250 

481950,  3736550 

481950,  3736500 

478650,  3734300 

478750 

3734300 

481900, 3736500 

481900, 3736450 

478750,  3734350 

478850 

3734450 

481850. 3736450 

481850, 3736400 

478900, 3734450 

478900 

3734550 

481800,  3736400 

481800, 3736300 

478950,  3734550 

478950 

3734650 

481750, 3736300 

481750,  3736250 

479000,  3734650 

479000 

3734750 

481800.  3736250 

481800, 3736100 

479050, 3734750 

479050 

3734900 

481750,3736100 

481750,3735950 

479100,  3734900 

479100 

3735100 

481700,3735950 

481700. 3735850 

479150, 3735100 

479150 

3735200 

481650,  3735850 

481650,  3735700 

479200.3735200 

479200 

3735250 

481700.3735700 

481700, 3735650 

479250. 3735250 

479250 

3735350 

481800. 3735650 

481800, 3735600 

479300.  3735350 

479300 

3735450 

481850. 3735600 

481850, 3735550 

479350.  3735450 

479350 

3735600 

481900,  3735550 

481900,  3735500 

479400,  3735600 

479400 

3735650 

482000,  3735500 

482000, 3735450 

479450,  3735650 

479450 

3735700 

482050,  3735450 

482050,  3735250 

479500,  3735700 

479500 

3735750 

482000,  3735250 

482000, 3735200 

479550,3735750 

479550 

3735850 

481750, 3735200 

481750.  3735250 

479600. 3735850 

479600 

3735900 

481600, 3735250 

481600,  3735300 

479700.  3735900 

479700 

3735950 

481450. 3735300 

481450,  3735350 

'479750,3735950 

479750 

3736000 

481400. 3735350 

481400, 3735150 

479800, 3736000 

479800 

3736050 

481450. 3735150 

481450,  3735050 

479850, 3736050 

479850 

3736100 

481400. 3735050 

481400, 3735000 

479900.  3736100 

479900 

3736150 

481300, 3735000 

481300,  3734950 

479950,  3736150 

479950 

3736250 

481100,3734950 

481100,  3734900 

480000.  3736250 

480000 

3736450 

481050, 3734900 

481050.  3734850 

479950,  3736450 

479950 

3736500 

481000,  3734850 

480850, 3734250 

479900,  3736500 

479900 

3736550 

480800,  3734250 

480800,  3734150 

479850,  3736550 

479850 

3736650 

480750, 3734150 

480750, 3734050 

479800.  3736650 

479800 

3736700 

480700, 3734050 

480700. 3734000 

479750.  3736700 

479750 

3736850 
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479800,  3736850;  479800,  3736900; 
479850,  3736900;  479850,  3736950; 
480150,  3736950;  480150,  3737000; 
480250,  3737000;  480250,  3737050; 
480300,  3737050; 480300,  3737100; 
480350,  3737100;  480350.  3737150; 
480400,  3737150;  480400,  3737650; 
480450, 3737650;  480450,  3737700; 
480500, 3737700; 480500, 3737750;  ' 
480550, 3737750;  480550,  3737850; 
480600, 3737850; 480600,  3738000; 
480550, 3738000; 480550, 3738150; 
480600,  3738150;  480600,  3738250; 
480750, 3738250; 480750,  3738200; 
480850, 3738200;  480850,  3738250; 
480800, 3738250; 480800,  3738400; 
480750,  3738400; 480750,  3738550; 
480700,  3738550;  480700,  3738700; 
480750, 3738700;  480750,  3738750; 
480800,  3738750;  480800,  3738800; 
480850, 3738800;  480850, 3738950; 
480800,  3738950;  480800,  3739000; 
480850,  3739000;  480850,  3739050; 
481000, 3739050;  481000,  3739100; 
481150.  3739100;  481150.  3739000; 
481200,  3739000;  481200,  3738900; 
481250, 3738900;  481250,  3738850; 
481300.  3738850;  481300, 3738750; 
481350, 3738750;  481350,  3738650; 
481400. 3738650;  481400.  3738550; 
481500.  3738550;  481500.  3738650; 
481550.  3738650; 481550.  373&700; 
481650.  3738700;  481650.  3738750; 
482150, 3738750; 482150,  3738800; 
482200,  3738800;  482200, 3739050; 
482150,  3739050;  482150,  3739250; 
482200,  3739250;  482200,  3739300; 
482250,  3739300;  482250.  3739350; 
482400,  3739350;  482400,  3739400; 
482750.  3739400; 482750, 3739350; 
482800.  3739350;  482800.  3739400; 
482900,  3739400;  482900,  3739450; 
483250. 3739450;  483250,  3739500; 
483400,  3739500;  483400,  3739550; 
483500, 3739550; 483500,  3739600; 
484100,  3740050;  484100.  3740100; 
484400,  3740100;  484400,  3740150; 
486800,  3743700;  486850,  3743700; 
486850,  3743800; 486800,  3743800; 
486800,  3744000;  487000,  3744000; 
487000,  3744100;  486950,  3744100; 
returning  to  486950,  3744600. 

(58)  Subunit  33B:  Riverside  County, 
California. 

(i)  From  USGS  1:24,000  quadrangle 
maps  Lakeview  and  Winchester. 


California,  land  boimded  by  the 
following  UTM  11  NAD  83  coordinates 
(E.  N):  496100.  3734600;  497000, 
3734600;  497000, 3732800;  497200, 
3732800;  497200,  3732900;  498000, 
3732900;  498000,  3732800;  497900, 
3732800;  497900,  3732630;  497230, 
3732290; 497250,  3732250;  497300, 
3732280;  497340,  3732220; 497760, 
3732430;  497800. 3732400;  497800, 
3732100;  497000,  3732100;  497000, 
3731700; 495500. 3731000;  495300. 
3731000;  495300.  3731300; 494500, 
3731300;  494500,  3731500;  494600, 
3731500;  494600,  3731600;  494700, 
3731600;  494700,  3732000;  494800. 
3732000;  494800,  3732100;  495550, 
3732100;  495550.  3733300;  495600, 
3733300;  495600,  3733600;  496100, 
3733600;  returning  to  496100,  3734600; 
excluding  land  bounded  by  495900, 
3733500;  495900,  3733300; 496000, 
3733300;  496000,  3733500;  495900, 
3733500;  and  land  bounded  by  495800, 
3732100;  495700,  3731700;  496000, 
3731700;  496000,  3732100; 495800, 
3732100. 

(59)  Subunit  33C:  Riverside  Coimty, 
Califomia. 

(i)  From  USGS  1:24,000  quadrangle 
map  Lakeview,  Califomia,  land 
bounded  by  the  following  UTM  11  NAD 
83  coordinates  (E,  N):  496900,  3736800; 
497200,  3736800;  497200,  3736500; 
496900.  3736500;  returning  to  496900, 
3736800. 

(60)  Unit  34:  Riverside  County, 
Califomia. 

(i)  From  USGS  1:24,000  quadrangle 
maps  Murrieta  and  Wildomar, 
Califomia,  land  bounded  by  the 
following  UTMll  NAD27  coordinates 
(E.  N):  476250,  3711500;  477000, 
3711500;  477000,  3711250;  477250, 
3711250; 477250, 3710750; 478000, 
3710750;  478000,  3710500; 478250, 
3710500;  478250,  3710250;  478500, 
3710250;  478500,  3710000;  478750, 
3710000;  478750,  3709750;  479250. 
3709750;  479250,  3709500;  479500. 
3709500; 479500.  3709250;  479250. 
3709250;  479250, 3709000;  479500, 
3709000;  479500,  3708500;  479250, 
3708500;  479250,  3708250;  479000, 
3708250; 479000, 3708500;  478750, 
3708500;  478750,  3708750;  478250. 


3708750;  478250,  3709000;  477500, 
3709000;  477500,  3709250;  476750. 
3709250;  476750,  3709000;  476500, 
3709000;  476500,  3708500;  475750. 
3708500;  475750,  3708000;  475000, 
3708000;  475000, 3707000;  474000. 
3707000;  474000.  3706750;  472000. 
3706750;  472000,  3708250;  472500. 
3708250; 472500, 3708500;  472750, 
3708500; 472750.  3709250;  473000, 
3709250;  473000,  3710500;  473250, 
3710500; 473250, 3710750;  474000, 
3710750; 474000, 3710500;  474250. 
3710500;  474250,  3710250;  474500. 
3710250; 474500, 3710000;  474750, 
3710000;  474750, 3709750;  475000. 
3709750;  475000, 3710000;  475500, 
3710000;  475500,  3710250;  475750, 
3710250; 475750, 3711250;  476250, 
3711250;  returning  to  476250.  3711500; 
excluding  land  bounded  by  475000, 
3709500; 475000, 3709000;  475250, 
3709000;  475250,  3709250;  475500, 
3709250;  475500.  3709500;  475000, 
3709500;  and  land  bounded  by  473500, 
3709000;  473500,  3708750;  474250. 
3708750;  474250,  3709000;  473500, 
3709000. 

(61)  Unit  35:  Riverside  County, 
Califomia. 

(i)  From  USGS  1:24,000  quadrangle 
map  Bachelor  Mtn.,  Califomia,  land 
bounded  by  the  following  UTM  11  NAD 
83  coordinates  (E.  N):  490800,  3712500; 
490400,  3712500;  490400.  3712600; 
490200,  3712600;  490200,  3712700; 
490100,  3712700;  490100,  3712800; 
490000,  3712800;  490000, 3712900; 
489800,  3712900;  489800,  3713000; 
489700, 3713000;  489700.  3713300; 
489800,  3713300; 489800,  3713600; 
490200, 3713600; 490200, 3713500; 
490600,  3713500; 490600,  3713400; 
491000, 3713400;  491000,  3713300; 
490900,  3713300;  490900,  3713200; 
490800. 3713200;  490800, 3713000; 
490900.  3713000;  490900,  3712700; 
490800,  3712700;  returning  to  490800, 
3712500. 

(62)  Maps  follow  of  critical  habitat 
unitsl  through  10, 11  through  25,  and 
26  through  35  (respectively)  for  vemal 
pool  fairy  shrimp  (Brancidnecta  lynchii. 
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KLAMATH 
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LAKE 
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MENDOCINO  (  LAKE 


Critical  Habitat 
Vernal  Pool  Fairy  Shrimp  -  Units  1-10 
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SAN 
FRANCISCC 


PACIFIC  OCEAN 


NEVADA 


Critical  Habitat 
Vernal  Pool  Fairy  Shrimp  -  Units  1 1-25 


County  boundary 
Interstate 


N 


-f 


California 
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JOSEPHINE 
CURRY  ) 


V3N 


1-4 


JACKSON 


KLAMATH 
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LASSEN 


Critical  Habitat 
Vernal  Pool  Fairy  Shrimp  -  Units  1-10 


County  boundary 
Interstate 
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PACIFIC  OCEAN 


NEVADA 


Critical  Habitat 
Vernal  Pool  Fairy  Shrimp  -  Units  1 1-25 


County  boundary 
Interstate 


California 
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PACIFIC  OCEAN 


Critical  Habitat 
Vernal  Pool  Fairy  Shrimp  -  Units  26-35 
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(1)  Critical  habitat  units  are  depicted 
Vernal  Pool  Tadpole  Shrimp  [Lepidurus     for  Shasta,  Butte,  Tehama,  Glenn, 


packardi) 


Colusa.  Sacramento,  Solano,  Alameda, 
Amador,  Stanislaus,  Merced.  Mariposa, 


Madera,  Fresno,  Tulare  and  Kings 
counties,  California  on  the  map  below. 
(2)  The  primary  constituent  elements 
of  critical  habitat  for  Lepidurus  packardi 
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(1)  Critical  habitat  units  are  depicted  Madera,  Fresno,  Tulare  and  Kings 

Vernal  Pool  Tadpole  Shrimp  [Lepidunis     for  Shasta,  Butte,  Tehama.  Glenn,  counties,  California  on  the  map  below. 
packardi)                                                   Colusa,  Sacramento,  Solano,  Alameda,  (2)  The  primary  constituent  elements 

Amador,  Stanislaus.  Merced,  Mariposa,  of  critical  habitat  for  Lepidunis  packardi 
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are  the  habitat  components  that 
provide — 

(i)  Vernal  pools,  swales,  and  other 
ephemeral  wetlands  and  depressions  of 
appropriate  sizes  and  depths  that 
typically  become  inundated  diuing 
winter  rains  and  hold  water  for 
sufficient  lengths  of  time  necessary  for 
vernal  pool  tadpole  shrimp  incubation, 
reproduction,  dispersal,  feeding,  and 
sheltering,  but  which  are  dry  diuing  the 
summer  and  do  not  necessarily  fill  with 
water  every  year;  including  but  not 
limited  to  vernal  pools  on  Redding  and 
Coming  soils  on  high  terrace  landforms, 
and 

(ii)  The  geographic,  topographic,  and 
edaphic  featiues  that  support 
aggregations  or  systems  of 
hydrologically  interconnected  pools, 
swales,  and  other  ephemeral  wetlands 
and  depressions  within  a  matrix  of 
surrounding  uplands  that  together  form 
hydrologically  and  ecologically 
functional  units  called  vernal  pool 
complexes.  These  features  contribute  to 
the  filling  and  drying  of  the  vernal  pool, 
and  maintain  suitable  periods  of  pool 
inimdation.  water  quality,  and  soil 
moisture  for  vernal  pool  crustacean 
hatching,  growth  and  reproduction,  and 
dispersal,  but  not  necessarily  every  year. 

(3)  &cisting  man-made  features  and 
structiues,  such  as  buildings,  roads, 
railroads,  airports,  runways,  other  paved 
areas,  lawns,  and  other  urban 
landscaped  areas  do  not  contain  one  or 
more  of  the  primary  constituent 
elements.  Federal  actions  limited  to 
those  areas,  therefore,  would  not  trigger 
a  consultation  under  section  7  of  the  Act 
imless  they  may  affect  the  species  and/ 
or  primary  constituent  elements  in 
adjacent  critical  habitat. 

(4)  Unit  1:  Shasta  County,  California, 
(i)  From  USGS  1:24.000  quadrangle 

maps  Balls  Ferry,  Cottonwood, 
Enterprise,  and  Palo  Cedro.  California, 
land  bounded  by  the  following  UTM  10 
NAD  83  coordinates  (E.  N):  564200. 
4480800; 564000. 4480800;  563600, 
4480900;  563300,  4481000;  563100, 
4480900; 562900,  4480900;  562500, 
4481200; 562400,  4481500;  562400, 
4481700; 562300, 4482400;  562000, 
4482500;  561900,  4482800;  561800, 
4483300;  561500,  4483700;  561000, 
4484000;  560700,  4485400;  560700, 
4486500; 560800,  4486700;  561000, 
4486900; 561200,  4487000; 561300. 
4487600; 561600.  4487900;  562000. 
4487900; 562500,  4487400;  562700, 
4487100;  562900,  4487200;  563200, 
4487200; 563300,  4487000;  563300, 
4486700;  563800,  4486400;  564300. 
4484700; 564300,  4484400;  564700, 
4483800; 564900,  4483600;  564900, 
4483400; 564500, 4483000;  564500, 
4482800; 564600. 4482700; 564600. 


4482400;  564400,  4482100;  564500, 
4481700;  564500, 4481000;  retiuning  to 
564200,  4480800. 

(5)  Unit  2:  Shasta  and  Tehama 
coimties,  California. 

(i)  From  USGS  1:24,000  quadrangle 
maps  Balls  Ferry,  Bend,  Dales,  Red  Bluff 
East.  Shingletown,  and  Tuscan  Buttes 
NE,  California,  land  boimded  by  the 
following  UTM  10  NAD  83  coordinates 
(E,  N):  570200,  4454800;  570200, 
4455000;  570600,  4455900; 570000, 
4456100;  569500,  4456300;  569300, 
4456500;  568900,  4456500;  568600, 
4456500;  568000,  4456800; 567900. 
4457100; 567900.  4458000;  568400. 
4458800;  569100.  4459800;  569600, 
4460500;  569500,  4460800;  569000, 
4460600;  568300,  4460700;  567500. 
4460700;  566800.  4460000;  566400. 
4460000;  565900.  4461100;  565800, 
4461400; 565800.  4461700; 566000, 
4462000;  565800,  4462300;  565300, 
4463200;  566400,  4464000;  566700, 
4464200;  566800,  4464100;  567600, 
4463400;  568300.  4463200; 569800, 
4463200;  570600.  4463900;  570800. 
4464300;  572000.  4465200;  572000. 
4466300;  572100.  4466600;  572800. 
4467300;  573500,  4468600;  573400, 
4469000;  573100,  4469400;  572900, 
4469600;  572600,  4469600;  571800, 
4468800;  571400.  4468100;  570700, 
4467600; 570300, 4467700; 570300, 
4467900; 570700,  4469000;  570700, 
4469400; 569900,  4470200;  569600, 
4470200;  569300,  4470200;  569000, 
4470600;  569000,  4471300;  569400, 
4472000;  569500,  4472400;  569900. 
4472400;  570400,  4472300;  572100. 
4472800;  572700,  4472500;  574100, 
4473200;  575100,  4473200;  575600, 
4473500;  576000,  4473900;  576600, 
4473900;  577300,  4473900;  577700, 
4474200;  578600.  4474200;  579300, 
4474400;  580000,  4474400;  580600, 
4474700; 581900,  4474700; 582400, 
4475300; 583000, 4475400;  583200, 
4475400;  583700,  4475000;  584200, 
4475200; 584600, 4475200;  585400, 
4474500;  586000,  4473600;  586100, 
4473400;  585800,  4472600;  585500, 
4472100; 584800, 4471900;  584500, 
4471600;  584500,  4471400;  584700, 
4471100; 584700,  4470800;  584500, 
4470500;  583400,  4469700;  583100. 
4469400; 582600,  4468500;  582600, 
4467600;  582700,  4466900;  582700, 
4466700;  581900, 4465800; 581000, 
4465500;  580600,  4465200;  580400, 
4464000;  580200,  4463300;  578900, 
4462700; 578500.  4462300;  578100, 
4462000; 577800,  4460900; 577700, 
4460000;  576700,  4459300; 576600, 
4458800; 576800, 4458300;  576800, 
4457100;  576400,  4456700;  575500, 
4456800;  574900,  4456800;  574100, 
4455900;  573500. 4455600; 572300. 
4455300;  572000,  4455300;  571600. 


4455600; 571400, 4455400;  571 100. 
4454900;  570600.  4454900;  returning  to 
570200,  4454800. 

(6)  Unit  3:  Butte  and  Tehama 
Coimties,  California. 

(i)  From  USGS  1:24,000  Quadrangle 
maps  Acorn  Hollow,  Campbell  Mound, 
Foster  Island,  Nord,  Richardson  Springs, 
Richardson  Springs  NW,  and  Vina. 
California,  land  bounded  by  the 
following  UTM  10  NAD  83  coordinates 
(E,  N):  602400,  4401600;  601900, 
4401800; 601800, 4402000;  601500, 
4401900;  601000.  4401900;  600400. 
4402100; 599600,  4402100;  599400, 
4403400; 599100,  4403200;  598300, 
4403400;  597100,  4403700;  596400, 
4404200;  596300.  4404800;  595100, 
4405000; 595100,  4405600:  595400, 
4406000;  595400,  4407100;  595500, 
4407100;  595700,  4407300;  595700, 
4407400;  596100,  4407400;  596400, 
4408000;  596400,  4408100;  596100, 
4408200;  596100, 4408400;  596200, 
4408600;  595900.  4408800;  595700. 
4408800;  595500,  4408200;  594300, 
4408200;  S94100, 4408300;  594000, 
4408400;  593600.  4408500;  593400, 
4408200; 592600, 4408200;  592500, 
4408700;  592100,  4408500;  592000. 
4408700;  591400,  4408700;  590700, 
4408700;  590400,  4408300;  589900. 
4408300;  589000, 4408600;  589000, 
4409300;  589100. 4409900;  588900, 
4410200; 588200,  4410300; 588200, 
4411000;  587900.  4411400;  587900. 
4412000; 587900. 4412400;  587600. 
4412700;  587600,  4413400;  584200, 
4413400;  583100,  4413100;  582900, 
4413400;  582900,  4415900;  582000, 
4418300; 581800, 4419200;  582000, 
4419500;  581400,  4420000;  581400, 
4420400; 581800,  4420700;  581600, 
4421000; 583200,  4422600;  583500, 
4423600; 585200, 4424500; 586000, 
4424500;  587500,  4426100;  588200, 
4426500;  588600,  4429100;  588800, 
4430200;  589500,  4429500;  589500, 
4428600;  591400, 4425800;  592600, 
4424100; 593400, 4422300;  594200, 
4421100;  595900,  4417800;  595800, 
4417300;  595800,  4416600;  596100, 
4416600;  596400,  4416800;  596600, 
4416800;  597100, 4416400:  597100. 
4415600;  596800,  4415200;  597100, 
4415000;  597800, 4415500;  598100, 
4415200;  597600,  4414600;  597600, 
4414400;  597300, 4413800; 597300. 
4413300;  598200.  4413900;  598400. 
4413900;  598400.  4413600;  597400, 
4411900;  597600,  4411900;  598300, 
4412700;  598500, 4413300;  598900, 
4413300;  598900,  4411800;  599400, 
4411700;  599800,  4411700;  599800, 
4411000;  597700,  4409400;  597000, 
4408500;  596800,  4408300;  596800, 
4407500;  597300,  4407500;  597300, 
4408000;  597900,  4407500;  598100, 
4407500;  598100,  4407100;  597700, 
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4406800;  597800,  4406700;  597500, 
4406500;  597300,  4406700;  597100, 
4406600;  597500,  4406100;  597100, 
4405900;  597600, 4405100; 598000, 
4405300;  598400,  4404700;  598500, 
4404800;  598200,  4405300;  599000, 
4405800;  598900,  4406100;  598700, 
4406000;  598500,  4406000;  598500, 
4407200;  598300, 4407200; 598300, 
4407500;  598200.  4407800:  598700, 
4408400;  599900,  4409000;  600100, 
4409000;  600300,  4408800;  600300, 
4408400; 600000,  4408100;  600400, 
4407600;  599500,  4406700;  599500, 
4406200;  600300,  4406000;  601200, 
4405600; 601800,  4405600;  602000, 
4405500;  602200,  4405200;  602500, 
4405200;  602700,  4404900;  603300, 
4404700;  604500,  4404200; 605200, 
4404200;  605600,  4404000; 605600, 
4403600;  605100,  4403300;  604700, 
4403400; 604500,  4403300;  604400, 
4402800;  603600,  4402100;  602900. 
4402100;  returning  to  602400,  4401600. 

(7)  Unit  4:  Butte  County,  California. 

(i)  From  USGS  1:24,000  quadrangle 
maps  Cherokee,  Chico,  Hamlin  Canyon, 
Oroville,  and  Shippee,  California,  land 
bounded  by  the  following  UTM  10  NAD 
83  coordinates  (E,  N):  614900,  4374100; 


614400,  4374700 
614000,  4376000 
614700,  4377000 
616300,  4377000 
614500,  4378100 
612600, 4378900 
612200.  4382600 
613600,  4384200 
613000, 4386100 
612000, 4386100 
611300,4383600 
608500,  4383300 
609500,  4384200 
609200,  4385000 
609300,  4385800 
610500. 4386700 
611400,  4387400 
609300,  4388100 
608500,  4387700 
607900,  4389000 
607100,  4391000 
605300,  4393200 
604800,  4394600 
604000,  4395700 
603600,  4396800 
602900,  4398200 
603100,  4399000 
602600,  4399600 
604700.  4400200 
606500,  4399500 
607400.  4399100 
607700,  4397800 
606200,  4395800 
610900,  4397700 
612300,  4398300 
612900, 4398300 
611800,  4396600 
609400,  4393900 
610900,  4392400 


614000,  4374700 
614400, 4376800 
615900,  4377000 
616300, 4378100 
614500, 4378900 
612200,  4380400 
612500, 4383300 
614200. 4384800 
612300,  4386300 
611300, 4384500 
610100,  4382100 
608800, 4383800 
609500,  4384500 
609500,  4385300 
609500,  4386100 
611100,4387100 
610400, 4388500 
609300,  4387900 
608500, 4389000 
607200,  4389500 
605700, 4392300 
605300.  4393900 
604600.  4395600 
603900. 4396700 
603600. 4398000 
603000.  4398800 
602600.  4399400 
603500. 4399800 
605100.  4399600 
607200,  4399100 
607700,  4398100 
606200, 4396500 
608300,  4396100 
611900,4398300 
612600, 4398600 
611900, 4397200 
611100,4395800 
609800.  4393600 
611300,  4392500 


611500,4392500:611700,4392200;  . 
611700,  4391900;  611100,  4391400; 
611500, 4391300;  612500,  4390200; 
613300,  4389600;  613300,  4388900; 
614500.  4388900;  616000,  4389200; 
616800,  4390700;  617200,  4390700; 
618600,  4390600;  618800,  4390200; 
618800,  4389700;  617800,  4388300; 
617200,  4387700;  616700,  4387500; 
616200, 4386300;  615500,  4385200; 
616400,  4384800;  617300,  4386500; 
618500, 4387700;  619500,  4387900; 
620400.  4388400;  620700.  4388400; 
620700.  4387200;  621300,  4387200; 
621600,  4386500;  621400,  4385600; 
620900,  4385500;  620600,  4384900; 
620400,  4384800;  619600,  4385100; 
618600. 4384500;  618500,  4382500; 
619300,  4381300;  619500,  4381000; 
619500, 4380500;  620800,  4378900; 
620900, 4378400;  620300,  4377700; 
618800, 4377000;  617800,  4376400; 
617100,  4376200;  616900,  4376000; 
617500, 4374800;  617500,  4374500; 
617300,  4374200;  returning  to  614900, 
4374100. 

(8)  Unit  5:  Colusa  and  Glenn  Counties, 
California. 

(i)  From  USGS  1:24.000  quadrangle 
maps  Logandale,  Maxwell.  Moulton 
Weir,  and  Princeton,  California,  land 
bounded  by  the  following  UTM  10  NAD 
83  coordinates  (E,  N):  572900,  4357400; 


571200, 4357400 
570400,  4358200 
569600, 4359000 
569300, 4362200 
569500,  4367200 
569900, 4368400 
571000,  4367600 
570700,  4368500 
571500, 4368800 
571900,  4367600 
572400,  4368100 
572600, 4368900 
573000, 4368100 
573800, 4367600 
574400, 4367200 
574900,  4366400 
574700, 4365500 
575200, 4363900 
575100, 4362400 
575100,  4360700 
575500, 4358900 
575900,  4357700 
575000,  4357700 
573600, 4357800 
572900,  4358200 


571200,  4358200; 
570400,  4359000; 
569500, 4360500; 
569500, 4363300; 
570000, 4367200; 
570300, 4368400; 
571000, 4367800; 
570900,  4368800; 
571900, 4368300; 
572100, 4367600; 
572400, 4368400; 
572800. 4368900; 
573400. 4368000; 
574100,  4367300; 
574500, 4366400; 
574900, 4365600; 
574400,  4364100; 
575600,  4363600; 
575600,  4361400; 
576000, 4359600; 
575700,  4358300; 
575300. 4357800; 
574700, 4357700; 
573500, 4358200; 
returning  to  572900. 


4357400. 

(9)  Unit  6:  Colusa  County,  California. 

(i)  From  USGS  1:24,000  quadrangle 
maps  Colusa  and  Meridian,  California, 
land  boimded  by  the  following  UTM  10 
NAD  83  coordinates  (E,  N):  589300. 
4335900; 587800,  4335900;  587600. 
4336100; 587300,  4336400;  587100, 
4336800;  586700,  4337700;  586400,. 
4337700; 586400.  4336800;  586300. 
4336600;  586000.  4336600;  585600. 


4337200;  585600.  4337500;  585600, 
4338300; 586100,  4338400;  586800. 
4338900;  587000,  4338900;  587200, 
4338500;  587100,  4338400;  587600. 
4337800; 587700,  4337800;  588800, 
4336700;  588900,  4336700;  589100, 
4336900;  589300.  4336900;  returning  to 
589300.  4335900. 

(10)  Unit  7:  Yuba  County.  California. 
(i)  From  USGS  1:24.000  quadrangle 

maps  Browns  Valley  and  Wheatland, 
California,  land  bounded  by  the 
following  UTM  10  NAD  83  coordinates 
(E,  N):  636300,  4327700;  635600, 
4327700;  635300.  4327800;  635300. 
4328800;  634800.  4329000;  634800. 
4329700;  634600.  4329900;  633800. 
4329900; 633600.  4330100;  633500, 
4330100; 632800.  4329700;  632700, 
4328800;  631300,  4328800;  631300, 
4329300; 631400,  4329300;  631400, 
4330600;  632400,  4330700;  632800, 
4330700; 633000,  4330900;  633000, 
4331300;  633100.  4331500;  633500, 
4331700;  633800.  4331500;  633800. 
4332300;  631500,  4332200;  631500, 
4333900; 632400,  4333900;  632400, 
4335400;  633300.  433580Q;  633700. 
4336300;  634100, 4336400;  634900, 
4336700;  635100,  4336600;  635200. 
4336400;  635700.  4336400;  636000, 
4336400;  636100.  4335900;  635900, 
4335800; 636000, 4335200;  636500, 
4335100; 637100,  4335300;  637400, 
4334700;  637800,  4334700;  637700, 
4333600;  638200,  4333400;  638200, 
4332600;  637600,  4332600;  637600. 
4331900;  636900,  4332100;  636700. 
4332300;  636600.  4332500;  636100. 
4334000;  636700.  4334300;  636600. 
4334500; 636000.  4334200;  635400, 
4336000;  634500,  4336000;  634500, 
4335100;  634400,  4334700; 635100, 
4332600;  636000.  4330500;  636400, 
4330300; 636500,  4329300;  637100, 
4328800;  636900.  4327900;  returning  to 
636300, 4327700. 

(11)  Unit  8:  Sacramento  County, 
California. 

(i)  From  USGS  1:24,000  quadrangle 
maps  Buffalo  Creek,  Carmichael.  Elk 
Grove.  Folsom  SE,  and  Sloughhoiise. 
California,  land  bounded  by  the 
following  UTM  10  NAD  83  coordinates 
(E,  N):  650400,  4257200;  650200, 
4257200;  650200,  4258300;  649600, 
4258300; 649600,  4257400;  649400. 
4257400; 649400, 4259000;  649100.  , 
4259000;  649100,  4258500;  648500, 
4258500;  648500,  4257400;  648200, 
4257400; 648100,  4258300;  647700, 
4258600;  647700, 4258900;  648000, 
4259300;  647700,  4259600;  646800, 
4259200;  646500,  4258800;  646500, 
4258700;  645800,  4258700;  646100, 
4259000; 646100, 4260000;  646400, 
4260100;  646600,  4260400;  646100, 
4260800; 645300, 4261200;  645000, 
4260700;  644800,  4260700;  644400, 
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4261400;  644400,  4262400;  643800, 
4262400; 643600,  4262800;  643200. 
4262800; 643200.  4263300;  643500, 
4263300;  643700, 4263200;  643700, 
4263800;  645200,  4263800;  645200. 
4262800; 644800. 4262700;  644800. 
4262300;  645300,  4262300;  645300. 
4261900;  645000,  4261700;  645300. 
4261500;  645400,  4261700;  646000, 
4262100;  645800,  4262400;  646000. 
4262700; 646400, 4262600;  646700, 
4262700;  646600,  4263900;  647400. 
4263900;  647600,  4263700;  647800. 
4264300; 648100. 4264300;  648300. 
4264100;  648600,  4264400;  647400. 
4265200;  647200,  4265200;  647000. 
4264500; 645900.  4264600;  645300, 
4265100; 645600,  4265500;  645800. 
4265600; 646000.  4266200;  646300, 
4266600; 646300,  4268100;  646600, 
4268400;  646600,  4268700;  646700, 
4268800;  646800.  4268800;  647100. 
4268400;  647100, 4268200;  646900, 
4268000;  646900,  4267500;  649100, 
4268900;  649300.  4269000;  649600, 
4269600;  649800.  4269600;  649800, 
4268700; 650400, 4269000;  650800, 
4268800;  650900,  4268900;  650800, 
4269200;  650300,  4269700;  650100. 
4269700; 650000.  4270100;  650300. 
4270200;  650600.  4270000;  650700, 
4270100;  650700,  4270300;  650900, 
4270400;  651200. 4270800; 652200. 
4269200; 652300,  4269400;  652500. 
4269700;  652400,  4270100;  652200. 
4271000;  652700, 4271000;  652700, 
4270500;  653100,  4270500;  653400. 
4270800; 653600.  4270800;  653800. 
4270400;  654400,  4270800;  654800, 
4270900; 655200, 4271100;  655500, 
4271100;  655800, 4270900;  656000, 
4270900; 657000.  4272200;  657400, 
4272200;  657700.  4272500;  658200, 
4273800; 658900. 4274000;  659200. 
4273700;  659400.  4273400;  659400, 
4273100; 659100,  4272900;  658700. 
4272900;  658500.  4272500;  658800. 
4272400;  659500.  4272400;  659500. 
4271500;  660300.  4271500; 661100, 
4271300;  661100.  4271800;  661500, 
4272400;  661700,  4272400;  661900, 
4272300;  661900,  4271700;  662200, 
4272200;  662200,  4272600; 662400, 
4272700; 662600,  4272700;  662900, 
4272400;  663300,  4272400;  663400. 
4272200; 663400,  4271900;  663100. 
4271700; 662600,  4271200;  662300, 
4270600;  661900,  4270700;  661900, 
4271000; 661600. 4271000; 661400. 
4270800;  661000.  4270800;  660700, 
4270300;  660600,  4270000;  660100, 
4269800; 660400,  4268700;  660800, 
4267700;  661200,  4268100;  661400. 
4268100;  661400.  4267400;  661800. 
4267400;  662100.  4266900;  662000, 
4266300;  661600, 4266400;  661200. 
4267200;  660900,  4267200;  660800. 
4266500;  660100.  4266000;  660600, 


4265800;  660900,  4266100;  661200. 
4265900; 661300,  4265500;  661300, 
4264900;  661700,  4264800;  661700. 
4264400; 661400,  4264100;  660600, 
4264400;  660600,  4264700;  660800, 
4264900;  660500,  4265300;  660100, 
4265200;  660300,  4264600; 659800, 
4264500;  659700,  4264000;  659300. 
4263900;  659100,  4263700;  658800, 
4263700;  658500,  4264200;  658500, 
4264400;  658000,  4265500;  657600, 
4265000;  657500, 4264300;  657900, 
4263900;  657700.  4263600;  657200. 
4263600;  657200.  4263100;  657600. 
4263000;  657700,  4262900;  657700, 
4262800;  657400, 4262700;  656700, 
4262700; 656500,  4262500;  656300, 
4262500; 656300,  4262000;  655900, 
4261800;  655800,  4261200;  656100, 
'  4260700; 655900,  4260300;  655200, 
4260700; 654900, 4260400;  653500, 
4261300; 653200, 4261000;  653100, 
4262300:  652800,  4262300;  652800, 
4261400;  652600,  4261300;  652300, 
4261400;  651700,  4261800;  651600, 
4262100;  650700,  4262100;  650700, 
4261800;  651100,  4261700;  651200. 
4261400; 651200.  4260600; 651000, 
4260400;  650400,  4260400;  650400. 
4259300;  651600,  4259300; 651500, 
4260900;  652000,  4260900;  652100, 
4260300; 653000,  4260400;  653200, 
4260300; 653900, 4260400;  654700. 
4259900; 654000,  4258600;  653700, 
4258600; 653000,  4259300;  652200, 
4259800;  652100,  4259600;  652800, 
4259100;  652800,  4258600;  652400, 
4258200;  652300, 4258100; 652000, 
4258100; 651400. 4258400;  650700, 
4257600;  returning  to  650400. 4257200. 

(12)  Unit  9:  Amador.  Sacramento,  and 
San  Joaquin  counties.  California. 

(i)  From  USGS  1:24.000  quadrangle 
maps  Carbondale,  Clay,  Elk  Grove.  Gait. 
Goose  Creek.  Irish  Hill,  and 
Sloughhouse.  California,  land  boimded 
by  the  following  UTM  10  NAD  83 
coordinates  (E.  N):  660400. 4236800; 
660300.  4236800:  660100.  4237500; 
659700,  4237700;  659700,  4238100; 
660200, 4238400;  659700,  4238900; 
659500, 4238900;  659300,  4238100; 
659000, 4238300;  658800,  4238400; 
658300. 4238400;  658200.  4238300; 
657800, 4238300;  657100,  4239000; 
657^00.  4239400;  657400,  4239700; 
658000.  4239900;  661500,  4239900; 
661500,  4241900;  661900,  4242100; 
661600, 4242400;  661000,  4242500; 
660700, 4241900;  660400,  4241500; 
659400, 4241500;  659400, 4241800; 
659200,  4241800;  659200,  4241700; 
659000, 4241600;  658700,  4241700; 
658500, 4241700;  658500,  4240500; 
657800. 4240400;  657000.  4240400; 
657000.  4241300;  656500,  4241300; 
655900, 4241600;  655100,  4241200; 
654900,  4241900;  655800.  4242400; 
655800.  4243100;  656200.  4243100; 


656600.  4242600;  657100,  4242700; 
658600,  4244000;  658600,  4244700; 
659100,  4244800;  659100,  4245600; 
659700, 4245600;  659800,  4245100; 
659400,  4244900;  659700,  4244500; 
660000,  4244500:  660100,  4243100; 
661700,  4243100;  662600,  4243000; 
663300, 4243300:  663000,  4243900; 
662500,  4243900;  662700.  4244700; 
663000.  4244900;  663100,  4245400; 
664200,  4245600:  664500,  4245600; 
664600,  4245200;  665000,  4245300; 
664800. 4246100;  664600.  4246300; 
663700,  4246500;  662500, 4246100; 
662100, 4246400;  661700,  4246400; 
661700.  4246800: 661900.  4247000; 
661600, 4247300;  661100, 4247300; 
660600, 4246900:  659900.  4246900; 
659500,  4247300;  659500,  4248400; 
658600.  4248400;  658600,  4246800; 
658400,  4246600:  658400,  4246100; 
658100,  4246000:  657400,  4246000; 
657400.  4245000:  657000,  4244900; 
656700,  4244800;  656400,  4245100; 
656100,  4245200;  656100,  4246100; 
654900, 4246600;  654900,  4245800; 
655100, 4245200; 655100, 4244900; 
654600,  4244900;  654600,  4244100; 
654600,  4243400;  653900,  4243300; 
653300,  4243500;  653400,  4244300; 
652200.  4244500:  652000,  4244800; 
652300, 4245200; 652800, 4245200; 
653500.  4245300;  653600,  4245800; 
653300, 4246000; 653300,  4247300; 
653600.  4247300;  653700,  4247100; 
654200,  4247100;  654600,  4247500; 
654600,  4248600;  654800,  4248900; 
654600.  4249100; 654500,  4249400; 
653800,  4249400;  653800,  4248600; 
653600,  4248400;  653300,  4248400; 
653200,  4249400; 652600,  4249700; 
652300, 4250100;  652300, 4251100; 
652900,  4251100;  653100,  4251100; 
653300,  4251200;  653100,  4251400; 
653000,  4251800;  652700,  4252000; 
652700,  4252300;  653100,  4252500; 
653100, 4253400;  653800, 4253600; 
654000,  4253200;  654100,  4253200; 
654700,  4253500:  654600,  4253800; 
654800.  4254000;  655400,  4253800; 
655500, 4253600:  655600,  4253700; 
656200,  4254000:  656400,  4253900; 
657000,  4253700;  657300,  4254500; 
657200,  4254900;  656700,  4255100; 
656800,  4255400;  657000,  4255500; 
657200,  4255500; 657400,  4255300; 
657400,  4255100;  657800.  4255100; 
657900, 4255800: 658100,  4255900; 
658300, 4255800; 658400,  4255600: 
658200,  4255300;  658200,  4255000: 
658300,  4254700;  658200,  4254500; 
657800,  4254500;  657800,  4254200; 
658100,  4254000:  658900,  4253500; 
659200,  4253600:  659900,  4254700; 
660000,  4255100;  660200,  4255400; 
660700.  4255400:  660800,  4256000; 
660600,  4256200;  660300,  4256100; 
660100,  4256000:  659500,  4256200; 
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659800, 
660600, 
660500. 
660100, 
659300, 
659700, 
659600, 
659900, 
660300, 
660700, 
661500, 
661600, 
662100. 
662700, 
663400. 
664400. 
665000, 
665900, 
666700, 
666300. 
666000. 
666400, 
666800, 
666900. 
666800, 
666600, 
667400. 
667800, 
668100. 
668600, 
669100, 
669500. 
669200. 
668700, 
668000. 
668100, 
668800. 
670000, 
669800, 
670200, 
671200. 
671700. 
671700. 
671200. 
671000. 
670700, 
670800, 
669500, 
670000, 
670300, 
670300, 
671000. 
671700, 
672200, 
673000. 
673600. 
673600. 
673300. 
674000. 
674300. 
674800, 
674300, 
674700, 
674100, 
674100, 
674500, 
674100. 
673400, 


4256900 

4256700 

4257100 

4257800 

4258100 

4258500 

4259100 

4259900 

4259900 

4259500 

4259900 

4259300 

4259600 

4259100 

4259100 

4259000 

4258500 

4258800 

4258600 

4258000; 

4257300 

4257000 

4257600 

4257100 

4256700 

4256100 

4256300 

4256100 

4256300 

4255900 

4256400 

4256800 

4257900 

4258600 

4258700 

4259200 

4258900 

4259800 

4260400 

4260400 

4260500 

4260700 

4259800 

4260200 

4259600 

4259000 

4258600 

4258000 

4257400 

4257200 

4256600 

4256800 

4256900 

4256600 

4256700 

4256500 

4255800 

4255100 

4255000 

4254400 

4253800 

4253300 

4251800 

4251300 

4251000 

4250000 

4249500 

4249700; 


660400, 
660700, 
660700, 
659600. 
659500. 
659500, 
659500. 
660100, 
660500. 
661200, 
661600. 
661900, 
662400, 
662900, 
664000. 
664800, 
665400. 
666500, 
666600, 
666100, 
666000, 
666500, 
666900, 
666700, 
666700, 
667200, 
667600, 
667900, 
668400, 
668800, 
669400, 
669200, 
668800, 
668500. 
667900. 
668500. 
669700, 
669700. 
670000, 
670700, 
671500, 
671800, 
671400, 
670900. 
671000, 
670700. 
670600. 
669700. 
670100, 
670400, 
670400, 
671500, 
672000, 
672200. 
673400. 
673700. 
673400, 
673800. 
674200, 
674700, 
674700, 
674600. 
674600, 
673700, 
674200, 
674400, 
673700, 
673100, 


4256800 
4256800 
4257500 
4257800 
4258400 
4258800 
4259300 
4260000 
4259600 
4259900 
4259800 
4259300 
4259600 
4258900 
4259100 
4258700 
4258700 
4258800 
4258200 
4257400 
4257000 
4257600 
4257400 
4256900 
4256300 
4256100 
4256300 
4256300 
4255900 
4256200 
4256600 
4257300 
4258100 
4258600 
4258900 
4259200 
4259700 
4260200 
4260500 
4260600 
4260700 
4260200 
4259800 
4259900 
4259200 
4258800 
4258300 
4257800 
4257200 
4257000 
4256500 
4256800 
4256900 
4256400 
4256600 
4256200 
4255400 
4255100 
4254700 
4254100 
4253600 
4252200 
4251500 
4251300 
4250400 
4249600 
4249600 
4249600 


672300,  4249800;  672000,  4250000; 
671500, 4249700;  671200,  4249700; 
670800, 4249300;  670800, 4249000; 
671100. 4248800;  671100,  4248500; 
670800,  4248200;  670400,  4248100; 
670400.  4247700;  671200,  4247700; 
671600,  4247900;  671900,  4247800; 
672000,  4247600;  672500,  4247600; 
672500,  4247200;  672000,  4246600; 
671600,  4246600:  671800,  4246000; 
671200,  4245300;  672200,  4245100; 
672400. 4244600;  672600,  4244300; 
672600,  4244100;  672000,  4243900; 
671600, 4243700;  670900,  4243600; 
671100. 4243200;  671700,  4243100; 
671700,  4242700;  670700,  4242100; 
669800,  4242100;  669300,  4241800; 
668800,  4241800;  668600,  4241500; 
668200, 4241700;  668000,  4242000; 
667000, 4241300;  666800, 4240700; 
666500, 4240100;  666200,  4239900; 
664700,  4239800;  664600,  4239600; 
664600, 4238900;  663900,  4238500; 
663800,  4238500;  662800,  4237400; 
662400, 4237500;  662000,  4237900; 
661900,  4237900;  661800,  4237400; 
661500, 4237200;  660900,  4237200; 
returning  to  660400,  4236800. 

(13)  Unit  10:  Yolo  County,  California, 
(i)  From  USGS  1:24,000  quadrangle 

maps  Davis  and  Saxon,  California,  land 
bounded  by  the  following  UTM  10  NAD 
83  coordinates  (E,  N):  615400,  4260700; 
614500.  4260700;  614500.  4261500; 
614200,  4261500;  614200,  4261800; 
614000,  4261800;  614000,  4262400; 
615400,  4262400;  returning  to  615400, 
4260700. 

(14)  Unit  1 1 :  Solano  County, 
California. 

(i)  From  USGS  1:24,000  quadrangle 
maps  Birds  Landing,  Denverton,  Dozier. 
Elmira,  Fairfield  North  Fairfield  South, 
Liberty  Island,  and  Rio  Vista,  California, 
land  bounded  by  the  following  UTM  10 
NAD  83  coordinates  (E,  N):  596500, 
4224300: 596200, 4224400;  595700, 
4224600: 595700,  4224800;  596000, 
4225800; 596300,  4226800;  596200, 
4227000;  596100,  4227600;  595800, 
4227700;  595600,  4228300;  595400, 
4228700; 595500,  4229200;  595500, 
4229600; 595700,  4229900;  595700, 
4230600;  594500,  4231200;  593800, 
4231200:  593600,  4230500;  594200. 
4230100:  594400,  4228900;  594400,  ' 
4228400;  594000,  4228200;  593400, 
4227700;  592600,  4227700;  591400, 
4226900; 590900,  4226800;  590300. 
4227100;  589500,  4227200;  589000, 
4227100; 587500, 4227700;  586800, 
4228000;  586400, 4228800;  586000. 
4229000:  585700,  4229300:  584900, 
4229300: 584700, 4229500;  584600. 
4230300; 584800, 4230700;  585200, 
4230800:  585600,  4231400:  587400, 
4231300:  587600,  4231500;  587800, 
4231500;  589000,  4231200;  589100. 
4231300;  589100,  4231700;  588600, 


4231600 
4231700 
4232600 
4232200 
4232500 
4233000 
4233300 
4233900 
4233800 
4233600 
4233400 
4233000 
4233100 
4233000 
4233000 
4232800 
4232500 
4232800 
4233300 
4233500 
4232900 
4235300 
4235000 
4235700 
4237800 
4236300 
4237400 
4238200 
4237500 
4237800 
4236600 
4235500 
4234100 
4234400: 
4236400 
4236300 
4236400 
4236500 
4237300 
4238100 
4238700 
4239100 
4239200 
4239600 
4240000 
4240900 
4241400 
4241600 
4241300 
4242600 
4242900 
4243200 
4243600 
4243800 
4243000 
4241600 
4242500 
4244200 
4244500 
4244000 
4244000 
4243200 
4241400 
4240800 
4239700 
4239000 
4239700 
4239200 


588200, 
587100, 
586300, 
585600, 
584900, 
584500, 
584200, 
584500, 
584700, 
584900, 
585700, 
586100, 
586400, 
586800, 
587100, 
587300, 
588600, 
588400, 
588700, 
590600, 
592900, 
594000, 
594800. 
596500, 
594300. 
594500, 
593500, 
592600, 
591200, 
590100, 
590400, 
590700, 
589400, 
588500, 
588400, 
588200, 
587700, 
586900, 
586800, 
586100, 
585600, 
586100, 
588100, 
588700, 
589500, 
589100, 
590600, 
591100, 
591600, 
591700, 
592200, 
592700, 
592900, 
593700, 
595400, 
598600. 
599400, 
599500, 
600700, 
603400, 
603900, 
604000, 
605600, 
606300, 
606500, 
607700, 
609500, 
610700, 


4231800 
4231900 
4232600 
4232200 
4233000 
4233400 
4233700 
4233800 
4233700 
4233600 
4233300 
4233000 
4233100 
4233000 
4232900 
4232700 
4232500 
4233000 
4233500 
4233500 
4234300 
4235100 
4235400 
4237600 
4235900 
4236700 
4237400 
4238200 
4237800: 
4236600: 
4235900 
4234200 
4234000 
4234400; 
4236400 
4236200 
4236500 
4237200 
4237300 
4238700 
4238800 
4239200 
4239600 
4239800 
4240600 
4241400 
4241400 
4241600 
4241300 
4242900 
4243100 
4243200 
4243600 
4243000 
4242100 
4241600 
4242500 
4244500 
4244300 
4244000 
4243300 
4242600 
4240800 
4240600 
4239600 
4239000 
4239700 
4238900: 


587800, 
586600, 
586000, 
585000, 
584500, 
584000, 
584500, 
584600, 
584700, 
584900, 
585700, 
586200, 
586500, 
586900, 
587100, 
587600, 
588600, 
588600, 
589300, 
591200, 
593900, 
594200, 
594500, 
596300, 
594000, 
594100. 
593500, 
592600, 
590100, 
590400. 
590700. 
590500. 
589000, 
588500, 
588400, 
588000, 
586900, 
587000. 
586800, 
585600, 
586100, 
587800, 
588300, 
589200, 
589500, 
590100, 
590800, 
591100, 
591600, 
592200, 
592400, 
592700, 
593300, 
595000, 
595400, 
598600, 
599200, 
600400, 
600700, 
603500, 
604000, 
604700, 
606200, 
606300, 
607100, 
609300, 
610300. 
610700, 


4236200;  610800,  4232600;  610900, 
4232500;  610900,  4229500;  610500, 
4228200;  611000,  4228000;  611900, 
4228000;  612400.  4228400;  612800, 
4228600;  613100,  4228600;  613400, 
4228200: 612900, 4227800;  612500, 
4227300; 611900,  4227100;  611000, 
4227100;  610700,  4227400;  610100, 
4227200; 609800, 4226500;  608100, 
4226000;  602900,  4225600;  600600, 
4225400; 599000,  4225300;  597600, 
4226000;  597500,  4225900;  597500, 
4225100; 597100, 4224900;  596700, 
4224900;  596700,  4224400;  returning  to 
596500,  4224300. 

(15)  Unit  12:  Solano  County, 
California. 

(i)  From  USGS  1:24,000  quadrangle 
maps  Antioch  North  and  Honker  Bay, 
California,  land  bounded  by  the 
following  UTM  10  NAD  83  coordinates 
(E,  N):  600900,  4215500;  599300, 
4215500;  598400,  4216900;  598316, 
6875000; 4217900;  598400,  4217900; 
598800, 4218100;  598800,  4218600; 
599000,  4219000;  599200,  4219300; 
599400,  4219500;  600600,  4216900; 
returning  to  600900,  4215500. 

(16)  Unit  13:  Stanislaus  County, 
California. 

(i)  From  USGS  1:24,000  quadrangle 

maps  Knights  Feny,  Oakdale,  Paiilsell, 

and  Waterford,  California,  land  bounded 

by  the  following  UTM  10  NAD  83 

coordinates  (E,  N):  702000,  4169700; 

700400,  4169700;  700100,  4169800; 

700100,  4170700;  699500.  4171100; 

698500, 4171200;  698500,  4172000; 

697800,  4172300;  697100,  4171200; 

696000,  4171200;  694000,  4171200; 

694000.  4172100:  694500.  4172100; 

694500,  4174500;  696300,  4174500; 

696300,  4175300;  697300,  4175300; 

697300,  4176200;  697700.  4176200; 

697700, 4179300;  696600,  4179300; 

696400, 4180000;  695800,  4180000; 

695500,  4179500; 695000. 4179300; 

694400,  4179300;  694400,  4179800; 

694800,  4180400;  694500,  4180800; 

694500,  4181000;  694900,  4181400; 

694500,  4181600;  694500,  4181900; 

695100,  4182200;  696100.  4182200; 

696200, 4181800; 695700.  4181600; 

696300,  4180500;  697000,  4180100; 

697400,  4180100;  697600,  4180400; 

697600, 4182600;  700300,  4182600; 

700300, 4183400;  699400,  4183400; 

699400,  4184100;  700800,  4185100; 

704100,  4186300;  705300,  4187700; 

705700,  4187700;  706500.  4187700; 

706200,  4186800;  705600,  4185900; 

706800, 4184600; 705500,  4183800; 

705000.  4183100; 704800. 4181800; 

701800.  4181800;  701800.  4181500; 

701500.  4181100;  702000.  4179500; 

703200.  4179500;  702900,  4178300; 

703400,  4177000;  703400,  4176200; 

702000, 4176200;  702000.  4175100; 

701600. 4175100;  701600, 4174200; 


702100, 4173600;  701200,  4171800; 
702000. 4171800;  returning  to  702000, 
4169700. 

(17)  Unit  14:  Alameda  County, 
Califomia. 

(i)  From  USGS  1:24,000  quadrangle 
maps  Milpitas  and  Niles,  Califomia, 
land  bounded  by  the  following  UTM  10 
NAD  83  coordinates  (E.  N):  591200, 
4148600; 590700, 4148600;  590300. 
4149100;  589300,  4150400; 589700, 
4150600;  590500,  4150200;  590600, 
4150400;  590400,  4150500;  590500, 
4150600;  590700,  4150500;  590900, 
4150700;  590400, 4151200; 591100. 
4151600;  591300,  4151600;  591400, 
4151500; 591400, 4151400; 591300, 
4151100; 591500,  4150900;  591600, 
4150700;  591800,  4150700;  592000, 
4150900;  592300,  4150600;  592300, 
4150400;  592200,  4150000;  592100, 
4149600;  592000,  4149500;  591600, 
4149500;  591600, 4148800;  returning  to 
591200, 4148600. 

(18)  Unit  15:  Madera,  Mariposa,  and 
Merced  Coimties,  Califomia. 

(i)  From  USGS  1:24,000  quadrangle 
maps  Haystack  Mtn.,  Illinois  Hill, 
Indian  Gulch,  Le  Grand,  Merced, 
Merced  Falls,  Owens  Reservoir, 
Plainsburg,  Planada,  Raynor  Creek, 
Snelling.  Winton,  and  Yosemite  Lake, 
Califomia,  land  bounded  by  the 
following  UTM  10  NAD  83  coordinates 
(E,  N):  751800,  4114900;  751600, 
4115400;  752000,  4115800;  751900, 
4116000;  751400,  4116100;  751100, 
4116300:  751100,  4116700;  750700, 
4116700;  749900,  4116500;  744700, 
4116500; 744600,  4117600;  743600, 
4117800; 743300,  4118600; 742800. 
4118600; 742800.  4118900;  742300. 
4119000; 742300.  4119800;  742900. 
4119900: 743300,  4120600;  745500. 
4120700; 745800, 4121600;  745400. 
4121600;  745400,  4121800;  746100, 
4121800;  746206,  4122200;  747500, 
4122400; 747500, 4123900; 747000, 
4124700; 746900, 4125100;  743600, 
4125000;  743600,  4127000; 742700, 
4127000;  742600,  4126600;  742300, 
4126300;  741700,  4126300;  741200. 
4126800; 741200.  4128600;  740400. 
4128600:  740400.  4130300;  739000. 
4130300;  739000.  4130600;  738400. 
4131100;  737500,  4131200;  737800. 
4131700;  737700,  4132600;  737700, 
4132900;  737100.  4132900; 737100. 
4133400; 738100, 4133600;  738300, 
4133600; 738800. 4133500;  741000, 
4133500;  741000,  4133900;  741900, 
4133900;  741800,  4135800; 741028, 
4135800;  741000,  4135800;  thence  north 
to  x-coordinate  741000  on  Bear  Creek; 
thence  southwest  along  Bear  Criaek  to  y- 
coordinate  4133300:  thence  west  to 
734700.  4133300;  734700,  4133700; 
734100,  4133900;  733100,  4133900; 
733100, 4134600;  732700, 4134600; 


732600,  4135000;  732300,  4135500; 
730300,  4135400;  729900,  4135700; 
729900.  41 36500;  726500. 41 36500;  * 
726400, 4136100: 725900,  4136100; 
725900,  4135300;  725600.  4135100; 
725500,  4135100:  725300,  4135500; 
725100. 4135400;  725000,  4135400; 
725000,  4135600;  724800,  4135700; 
724600,  4135700:  724600. 4134700; 
724200,  4134700;  724200,  4135500; 
723400, 4135500;  723400, 4135600; 
722800,  4135600;  722800,  4135000; 
722600,  4135000;  722600,  4134700; 
722500. 4134700;  722200,  4137900; 
722800, 4137900:  722800,  4139300; 
721900.  4139300;  721900,  4140200; 
721000.  4140200:  721000,  4140900; 
717800,  4140900;  717700.  4142400; 
714500, 4142400:  714500,  4144900: 
715500,  4144900;  715500,  4145700; 
717000,  4145800;  718000,  4145400; 
718200,  4145900;  718200,  4147600; 
719700, 4148400;  720600,  4148600: 
720600,  4149200;  719600,  4149200; 
719600.  4149800:  720300,  4149800; 

721300,  4150700;  721700,  4150700; 

724400, 4153300;  725000,  4153500; 

725500, 4154200; 725800,  4154800: 

727200,  4155900;  727800,  4155900; 

728500,  4155600;  730200,  4155600; 

731600,  4155500;  732400,  4155400; 

732600. 4155200;  733200,  4154700; 

734100, 4154900; 734600,  4154800; 

735600, 4156000;  735900,  4156000; 

737100,  4155400: 737800.  4155000; 

738200,  4154200:  738300,  4153300; 

739000,  4152800;  739100,  4152200; 

740200,  4151800;  740800,  4151500; 

740800,  4150300;  741100,  4149900; 

741700,  4149400;  742100,  4148500; 

742100,  4147100;  743400,  4146100; 

744000,  4145600;  744400,  4144600; 

744300,  4143900;  743900,  4142700; 

744000,  4142000;  744200,  4141700; 

745500, 4140300: 746100,  4139500; 

746800,  4138500:  747700,  4137700; 

748500,  4135800;  748700,  4135100; 

749500, 4134000;  750700,  4131700; 

751600,  4130500;  752000,  4130200; 

752800,  4130100; 753300,  4130400; 

753500,  4130400;  753900,  4130200; 

754000,  4129300;  753400, 4128400; 

753900,  4127700;  754400, 4127700; 

754600,  4127400;  755300.  4128400; 

755400,  4128400;  755600.  4127700; 

756900, 4126400;  757800,  4125800; 

758400.  4126300;  758500.  4126300; 

758600.  4126000;  757900.  4125100; 

757400.  4125100;  757800.  4124400; 

757800.  4124000;  758200.  4124000: 

758500. 4123600;  758800.  4123600; 

759000,  4123900;  759300.  4123900; 

759700, 4123500: 759700,  4123400; 

759200,  4122900;  760300,  4121300; 

761000.  4121000;  761300,  4120300; 

762100,  4119500;  thence  south  to  x- 

coordinate  762100  on  the  Chowchilla 

River;  thence  southwest  along  the 
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Chowchilla  River  to  Ash  Slough;  thence 
southwest  along  Ash  Slough  to  y- 
coordinate  4114900;  thence  west  to  the 
point  of  beginning  at  751800,  4114900. 

(19)  Unit  16:  Merced  County, 
California. 

(i)  From  USGS  1:24.000  quadrangle 
maps  Arena,  Atwater,  El  Nido,  Gustine, 
Ingomar,  Los  Banos,  Plainsburg,  San 
Luis  Ranch,  Sandy  Mush,  Stevinson, 
and  Turner  Ranch,  California,  land 
bounded  by  the  following  UTM  10  NAD 
83  coordinates  (E,  N):  697300,  4104500; 


696100,  4104500 
695700,  4106600 
693500. 4107900 
692900,  4109100 
693100,  4110200 
693800,  4111800 
692400,4110600 
691600,  4110200: 
690000,  4110300 
689700.4111800 
689200. 4111300 
688400.4112100 
686500,  4112900 
686000,  4113700 
684500.  41UB100 
682200.  4114200 
681100.4113000 
680600,4111700 
678800,  4110900 
678300.  4113600 
679400.4114400 
680000.4115200 
681800,  4116100 
683600,  4116500 
681200,4117100; 
680800,  4124900 
679800. 4125700 
680600,  4126400 
680300,  4127200 
679000,  4129000 
680100. 4129400 
679400,  4130200 
678000. 4131200; 
678800,  4132400 
679200,  4131800 
680700,4131700 
681200.4133100 
681600.  4134100 
681900.4134200 
682700.  4133800 
683600.  4132600 
683100,4131800 
683400,4131500 
684700. 4130000 
686000. 4130700 
686400. 4130900 
690300.  4131400 
691600.  4130600 
692900, 4130000 
692400.  4131800 
693000,4133000 
694400. 4132000; 
693700,  4129800 
695200, 4130300: 
695900,  4130000: 
696100,  4129100; 


695700,  4105000 
694700. 4107900 
693700. 4109100 
692900,  4109800 
693800.  4110200 
692500. 4111800 
691800. 4110600 
690800,4110300 
690000,4111400 
689200.4111800 
688400.4111300 
686700,  4112100 
686500,  4113700 
686000. 4116100 
684400, 4114200 
682100,  4113000 
681100. 4111800 
679600. 4110900 
678200,4111800 
677900,  4114400 
679400,4115200 
680300,4116000 
682800.4116600 
683600,4117100 
681000,  4124500; 
679800, 4124900 
680700. 4125700 
680300. 4126700 
678900.  4127800 
679300. 4129200 
679700. 4130700 
678600, 4130200 
678500.  4132100 
679000. 4131800 
680200.  4132200 
681600. 4132800 
681200.  4133600 
681700.4134200 
682300, 4134000 
683400. 4133100 
683600. 4132300 
683100.  4131500 
684300.  4130400 
685500.  4130700 
686200.  4130900 
688800.  4131400 
690500.  4130600 
691600.  4130000 
692800.  4131700 
692400, 4133500 
694400,  4133100 
693700,  4132000 
695200, 4129800 
695700,  4130300 
696100.  4129500 
696900,  4129100 


696900 
698300 
700100 
700500 
701800 
703300 
703900 
705600 
705300 
705900 
707200 
708300 
709100 
709900 
711500 
708000 
706700 
711500 
715600 
715300 
714800 
716400 
715600 
718900 
717700 
718100 
717000 
719300 
719600 
718000 
722200 
721500 
722900 
721300 
722900 
726100 
726900 
728500 
730900 
731700 
732600 
735300 
733400 
731700 
730400, 
727500 
726800 
725900 
724300 
722600 
721800 
720200 
719400 
714600 
712200 
710600 
707300 
705000 
699400 
698800 
698200 
697800 
694200 
694800 
695800 
697600 
697900 
698800 


.  4130200 
.  4128600 
. 4127600 
,4130600 
, 4129200 
. 4128800 
. 4129000 
.4128500 
, 4127000 
, 4125700 
. 4125400 
, 4126100 
, 4125400 
, 4126000 
, 4126200 
, 4124500 
.  4122100 
.4121700 
, 4121500 
,4121100 
,4119900 
,4119300 
,4118200 
,4118900 
,4119100 
,4119900 
, 4120800 
,  4121600 
,4123200 
, 4124000 
, 4123300 
, 4122500 
, 4121600 
.4121200 
. 4120300 
.4118600 
, 4120400 
,  4121400 
,  4122700 
,4123100 
, 4121400 
, 4120300 
. 4118700 
.4117000 
.4118600 
,4118400 
,4116900 
,4115300 
,4116900 
,4117500; 
,4117600 
,4118400 
,4117600 
,4115800 
,4115000 
,4116000 
,4116500 
,4118100 
,4119500 
,4118700 
,4117700; 
.4116500 
.4115100 
. 4114600 
,4115100 
,4114200 
,4113100 
, 4109800 


697200 
698600 
700500 
701700 
703300 
703900 
704200 
705600 
705400 
706800 
707900 
708300 
709900 
710200 
711500 
706700 
711500 
712100 
715600 
714800 
716400 
715600 
718900 
718100 
717700 
718100 
717000 
719600 
718000 
722200 
721500 
722900 
722900 
721300 
722900 
726100 
728500 
730700 
731700 
732500 
735000 
733400 
731700 
730400 
727700 
727500 
726800 
725900 
724300 
722600 
721800 
720200 
719500, 
714600 
711600 
709600 
707300 
704500 
699300 
698500 
697600 
693700 
694400 
695000 
696300 
697900 
698900 
695700 


,  4130200; 
, 4128200 
,  4129200 
. 4130600 
,  4129200 
, 4128800 
, 4129000 
, 4127800 
,  4126200; 
,  4125400; 
,  4126100; 
,  4125400; 
,  4125700; 
,  4126200; 
, 4124600 
. 4124500 
, 4122200 
. 4121400 
, 4121100 
, 4120600 
.4119900 
, 4119300 
, 4118300 
,4118900 
,4119900 
,  4120800 
. 4121600 
, 4121700 
, 4123200 
, 4124000 
, 4123300 
, 4122500 
, 4121200 
,  4120300; 
,4118500 
.  4120100; 
.  4120400; 
.  4121800; 
,  4122700; 
,4123100; 
,4121100; 
,  4120300; 
,4118700 
,4117000; 
,  4118600; 
, 4116900 
,4115300 
,4116900 
, 4117600 
, 4117600 
.4118400 
, 4117600 
, 4115900 
,4115000 
,4115500 
, 4116500 
,4118100 
, 4119600 
,4118700 
,4118500 
,  4117700 
,4116200 
,4114600 
,  4115100 
,  4114300 
,  4113900 
.4112500 
,  4109800; 


695700,  4109000;  697300,  4109000; 
697300. 4108100; 696400,  4108100; 
696400. 4107300; 696700, 4106600; 
697600,  4106600;  698200, 4105800; 
698200,  4105300;  returning  to  697300, 
4104500. 

(20)  Unit  1 7:  Fresno  County, 
California. 

(i)  From  USGS  1:24,000  quadrangle 
maps  Academy  and  Millerton  Lake  East, 
California,  land  bounded  by  the 
following  UTM  11  NAD  83  coordinates 
(E,  N):  267300.  4097300;  266900, 
4097300;  267000,  4097600;  267800, 
4098300:  268100,  4098700;  268100, 
4098900;  268000,  4099100;  267400, 
4099800;  267400, 4100300;  267700, 
4100800;  268100,  4101400;  268600, 
4101400;  269100. 4101100;  269600, 
4101100;  269800,  4101300;  269900, 
4101500;  269600,  4102200;  269200, 
4102400;  268600,  4102800;  268700, 
4103800;  269100,  4103800;  269600. 
4103100;  270200,  4103500;  270300, 
4103500;  270900,  4102500;  270500, 
4102400;  270300,  4102200;  270300, 
4101900;  270500,  4101500;  270600, 
4101100;  270500,  4101000;  270200, 
4100700;  269400,  4100500;  268300, 
4100500;  268100,  4100300;  268100, 
4100100;  268400,  4099800;  268600, 
4099500;  268700,  4099200;  268700, 
4098900;  268600,  4098300;  268500, 
4098100;  268400,  4097800;  268100, 
4097600;  267800,  4097400;  returning  to 
267300,  4097300. 

(21)  Subunit  18A:  Kings  and  Tulare 
Coimties,  California. 

(i)  From  USGS  1:24,000  quadrangle 
maps  Burris  Park,  Monson,  Remnoy, 
and  Traver,  California,  land  bounded  by 
the  following  UTM  11  NAD  83 
coordinates  (E,  N):  274700. 4028100; 
274700,  4029800;  275600,  4029800; 
276100, 4030400; 276400,  4030600; 
276800,  4031400;  277500,  4031500; 
278200,  4031900;  279500,  4031800; 
279000,  4032900;  280500,  4032900; 
281400,  4033300;  281800,  4033200; 
283000,  4034300;  283800,  4034400; 
284700,  4035200;  286800,  4035100; 
288500,  4035100;  288500,  4035600; 
287700,  4035700;  287700,  4036700; 
289300,  4036700;  289400,  4037400; 
291100,  4037400;  291100,  4037200; 
291800, 4037200; 291900.  4036800; 
291900,  4035600; 292700, 4035800; 
292700,  4036500; 293500. 4036400; 
293500,  4036000;  294300,  4036000; 
294300,  4035600;  293500,  4035600; 
293400, 4034000;  292600,  4034000; 
292600.  4035400;  291900,  4035400; 
291700,  4035400; 291700,  4035600; 
290500,  4035700;  290500,  4036100; 
289800, 4036100;  289800,  4035700; 
289400,  4035700;  289400,  4034500; 
288500,  4034500;  288500,  4034200; 
287700,  4034200;  287700,  4034500; 
287000. 4034600;  287000,  4034300; 
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285000. 4034400;  285000,  4033800 
283100, 4033800;  283100,  4033100 
282600, 4033100;  282600,  4032600 
282200,  4032600;  282100.  4031800 
282100,  4031100;  280100,  4031100 
280ltX).  4030800;  279000,  4030600 
278700,  4030500;  278500.  4030100 
278100,  4030000; 276400, 4030100 
275700. 4029600;  275500,  4029200: 
275300,  4028600;  275000.  4028300 
returning  to  274700,  4028100. 

(22)  Subunit  18B:  Tulare  Coimty, 
California. 


(i)  From  USGS  1:24,000  quadrangle 
map  Monson,  California,  land  boimded 
by  the  following  UTM  11  NAD  83 
coordinates  (E.  N):  297500,  4035500; 
296700,  4035500;  296700,  4036300; 
297500,  4036300;  retiiming  to  297500, 
4035500. 

(23)  Subunit  18C:  Tulare  County, 
California. 

(i)  From  USGS  1:24,000  quadrangle 
map  Ivanhoe,  California,  land  boimded 
by  the  following  UTM  11  NAD  83 
coordinates  (E,  N):  299200, 4038200; 


298500,  4038200;  298400,  4038200; 
298400.  4038700;  298400,  4039500; 
298500. 4039800;  298900.  4039900; 
298900.  4041500;  300900.  4041500; 
300900.  4040100;  300300,  4040100; 
300300. 4039400; 299200,  4039400; 
returning  to  299200.  4038200, 

(24)  Map  follows  of  all  critical  habitat 
units  for  vernal  pool  tadpool  shrimp 
[Lepidurus  packardi). 
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BILLING  CODE  4310-55-C 

n.  In  i)  17.96  add  critical  habitat  for 
Cdstillfjci  (iimpf^stris  ssp.  succulpntu 
(succulnnt  (or  fleshv)  ou  I's-clovor), 


Chamaesvcp  hooveri  (Hoover's  spurge).       califomica  (Butte  County  meadovvfoam). 
Lasthfnia  cnnjugens  (Cf)ntra  Costa  Xeostapfici  cnhisana  (Colusa  grass), 
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5.  In  §  17.96  add  critical  habitat  for 
Castilleja  campestris  ssp.  succulenta 
(succulent  (or  fleshy)  owrs-clover), 


Chamaesyce  hooveri  (Hoover's  spurge),      calif omica  (Butte  Coimty  meadowfoam), 
Lasthenia  conjugens  (Contra  Costa  Neostapfia  colusana  (Colusa  grass), 

goldfields),  Limnantbes  floccosa  ssp.  OrcutUa  inaequalis  (San  Joaquin  Valley 
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Orcutt  grass),  Orcuttia  pilosa  (hairy 
Orcutt  grass),  Orcuttia  tenuis  (slender 
Orcutt  grass),  Orcuttia  viscida 
(Sacramento  Orcutt  grass),  Tuctoria 
greenei  (Greene's  tuctoria),  and  Tuctoria 
mucTonata  (Solano  grass)  under 
paragraph  (a)  by  adding  entries  for  these 
species  in  alphabetical  order  by  family 
imder  Asteraceae,  Euphorbiaceae, 
Limnanthaceae,  Poaceae,  and 
Scrophulariaceae,  (respectively)  to  read 
as  follows: 

§17.96    Critical  habitat— plants. 

(a)  Flowering  Plants 

*        *        *   '     *        * 

Family  Asteraceae:  Lasthenia  conjugens 
(Contra  Costa  Goldfields). 

(1)  Critical  habitat  imits  are  depicted 
for  Mendocino,  Napa,  Solano,  Contra 
Costa,  Alameda,  Santa  Clara  and 
Monterey  counties,  California,  on  the 
map  below. 

(2)  ThQ  primary  constituent  elements 
of  critical  habitat  for  Lasthenia 
conjugens  are  the  habitat  components 
that  provide: 

(i)  Vernal  pools,  swales,  moist  flats, 
and  other  ephemeral  wetlands  and 
depressions  of  appropriate  sizes  and 
depths  and  the  adjacent  upland  margins 
of  these  depressions  that  sustain 
Lasthenia  conjugens  germination, 
growth  and  reproduction,  including,  but 
not  limited  to,  vernal  pools  on  clay  soils 
from  a  variety  of  soils  series,  rock 
outcrop  [tools  on  basalt  flows,  and 
vernal  pools  in  saline  alkaline  transition 
zones  with  tidal  marsh  habitats.  All  of 
these  habitats  typically  become 
inundated  during  winter  rains,  but  are 
dry  during  the  summer  and  do  not 
necessarily  fill  with  water  every  year; 
and; 

(ii)  The  associated  watershed(s)  and 
hydrologic  features,  including  the  pool 
basin,  swales,  and  surroimding  uplands 
(which  may  vary  in  extent  depending  on 
pool  size  and  depth,  soil  type  and 
depth,  hardpan  or  claypan  type  and 
extent,  topography,  and  climate)  that 
contribute  to  the  filling  and  drying  of 
the  vernal  pool  or  ephemeral  wetland, 
and  that  maintain  suitable  periods  of 
pool  inundation,  water  quality,  and  soil 
moisture  for  Lasthenia  conjugens 
germination,  growth  and  reproduction, 
and  dispersal,  but  not  necessarily  every 
year. 

(3)  Critical  habitat  does  not  include 
existing  man-made  features  and 
structures,  such  as  buildings,  roads, 
aqueducts,  railroads,  airport  nmways 
and  buildings,  other  paved  areas,  lawns, 
and  other  urban  landscaped  areas  not 
containing  one  or  more  of  the  primary 
constituent  elements. 


(4)  Unit  1:  Mendocino  County, 
California. 

(i)  From  USGS  1:24,000  quadrangle 
map  Point  Arena,  California,  land 
bounded  by  the  following  UTM  10  NAD 
83  coordinates  (E,  N):  441000,  4310900; 
440700, 4310900;  440500,  4311100; 
440200,  4311100;  440000,  4311300; 
439500,  4311000;  438900,  4311000; 
438500,  4311400;  438500,  4311800; 
438500,  4312500; 438500, 4312700; 
438700,  4313000;  439000,  4313100; 
439100,  4313500;  439300,  4313900; 
439500,  4314000;  439800,  4313900; 
440100, 4314000;  441000,  4314000; 
441200,  4314200;  441300, 4314200; 
441600,  4313700;  441700,  4313500; 
442200, 4313400;  442500,  4313300; 
442900,  4312800; 443200,  4312300; 
443300,  4312000;  443300,  4311800; 
442500, 4311800; 442400,  4312000; 
442200,  4312000;  441300,  4311000; 
returning  to  441000,  4310900. 

(5)  Unit  2:  Napa  Coimty,  California, 
(i)  From  USGS  1:24,000  quadrangle 

maps  Capell  Valley  and  Yountville. 
California,  land  bounded  by  the 
following  UTM  10  NAD  83  coordinates 
(E,  N):  567300,  4248100;  567200, 
4248300;  567000,  4249800;  566700, 
4250000; 566400,  4250300;  566100, 
4250400;  566000, 4250500;  565500, 
4250500;  565100,  4250500;  565100, 
4250800;  565400,  4251200;  566000, 
4251800;  566600,  4251600;  566800, 
4250900;  567300,  4250500;  568100, 
4250500;  568300,  4250100;  568100, 
4250000;  568400,  4249400;  568500, 
4249300;  568300, 4249100;  567800, 
4249000;  567500,  4248900;  567400, 
4248600;  returning  to  567300,  4248100. 

(6)  Unit  3:  Napa  County,  California, 
(i)  From  USGS  1:24.000  quadrangle 

maps  Cuttings  Wharf  and  Napa, 
California,  land  bounded  by  the 
following  UTM  10  NAD  83  coordinates 
(E,  N):  564800,  4232000;  564500, 
4232300;  564200.  4232600;  563800, 
4233000;  563800,  4233600;  563800, 
4235100;  563700,  4235200;  563900, 
4235300;  564200,  4235400;  564400, 
4235300;  564500,  4235100;  564800, 
4235000;  564800,  4233300;  returning  to 
564800,4232000. 

(7)  Unit  4:  Solano  County,  California, 
(i)  From  USGS  1:24,000  quadrangle 

maps  Denverton,  Elmira,  Fairfield 
North,  and  Fairfield  South,  California, 
land  bounded  by  the  following  UTM  10 
NAD  83  coordinates  (E,  N):  593600, 
4230500;  589300,  4230700;  589000, 
4231200;  589100, 4231300;  589100, 
4231700; 588600,  4231600;  588200, 
4231800;  587800,  4231700;  587100, 
4231900;  587000,  4232000;  587000, 
4232900;  587100. 4232900; 587100, 
4232800;  587300,  4232700; 587600, 
4232500;  588600,  4232500;  588600, 
4232800; 588400,  4233000;  588600, 


4233300;  588700,  4233500;  589300, 
4233500; 589400,  4233600;  589400, 
4234000;  589000,  4234400;  588500, 
4234400; 588500,  4236400;  588400, 
4236400;  588400,  4236300;  588200, 
4236200;  588000,  4236400;  587700, 
4236500;  586900,  4236500;  586900. 
4237200;  587000,  4237300;  586800, 
4237300;  586800,  4238100;  586100, 
4238700;  585600,  4238700;  585600, 
4238800; 586100,  4239100;  586100, 
4239200; 587800.  4239200;  588100, 
4239600;  588300, 4239600;  588700, 
4239800;  589200,  4240000;  589500, 
4240600;  589500.  4240900;  589100, 
4241400; 590100. 4241400;  590600, 
4241400;  590800,  4241600;  591100, 
4241600;  591100,  4241300;  591600, 
4241300; 591600,  4242600;  591700, 
4242900;  592200.  4242900;  592200. 
4243100;  592400,  4243200;  592700, 
4243200;  592700,  4243600;  592900, 
4243600;  593200.  4243600;  593400. 
4242700;  593400,  4240100;  594000, 
4240100;  594300,  4239900;  594300, 
4238400: 595000.  4238400;  595300, 
4238100;  595400. 4237400;  596000, 
4236600;  596000,  4236300;  595600, 
4235500; 595100, 4234900;  595600, 
4233800;  595500,  4232900;  596100; 
4232100;  596600,  4231900;  596600, 
4231300; 595700, 4230600;  594500, 
4231200;  593800,  4231200;  returning  to 
593600.  4230500. 

(8)  Subunit  5 A:  Solano  County, 
California. 

(i)  From  USGS  1:24,000  quadrangle 
map  Fairfield  South,  California,  land 
bounded  by  the  following  UTM  10  NAD 
83  coordinates  (E,  NJ:  577900,  4229100; 
577300, 4229400;  577200,  4229800: 
577400,  4230000;  577600,  4229800; 
577600.  4229700;  577700,  4229600; 
578100,  4229800;  578100,  4229700; 
retumine  to  577900,  4229100. 

(9)  Subunit  5B:  Solano  County, 
California. 

(i)  From  USGS  1:24,000  quadrangle 
map  Fairfield  South,  California,  land 
bounded  by  the  following  UTM  10  NAD, 
83  coordinates  (E,  N):  581900,  4230400; 
581700,  4230400;  581700,  4231100; 
581800,  4231100;  581800,  4231600; 
581300,  4231600;  581300,  4232500; 
581100, 4232700;  581100,  4232900; 
581900, 4232900;  582100,  4233000; 
582300,  4233100;  582800,  4233100; 
583100,  4233300;  583800,  4233300; 
583700,  4232900;  583100,  4231900; 
582700, 4231800;  582400,  4231500; 
582300.  4230700;  582000,  4230700; 
returning  to  581900,  4230400. 

(10)  Unit  6:  Contra  Costa  Coimty, 
Califomia 

(i)  From  USGS  1:24,000  quadrangle 
maps  Benicia  and  Mare  Island, 
Califomia,  land  bounded  by  the 
following  UTM  10  NAD  83  coordinates 
(E,  N):  569200.  4206400;  569000, 
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4206400;  567500.  4207100; 567200. 
4207100;  566600.  4207700;  566400. 
4207500;  565900,  4207400;  565700. 
4207700; 566500,  4208600;  567000, 
4208600;  567500,  4207800;  567900. 
4207400;  568200,  4207200;  568500. 
4207100; 568900,  4207000;  569200. 
4206600;  returning  to  569200,  4206400. 

(11)  Unit  7:  Contra  Costa  County, 
California. 

(i)  From  USGS  1:24,000  quadrangle 
maps  Bjrron  Hot  Springs  and  Clifton 
Court  Forebay,  California,  land  boimded 
by  the  following  UTM  10  NAD  83 
coordinates  (E,  N):  620500,  4185200; 
620200, 4185300;  620200,  4185500; 
620000,  4185900;  620000,  4186100; 
620500,  4186100;  620700.  4186200; 
620700, 4186600;  620200,  4186800; 
620100,  4186900;  620000,  4186800; 
619900,  4186600;  619900,  4186400; 
619800,  4186300;  619600,  4186400; 
619500,  4186300;  619600,  4186100; 
619600, 4185700;  619400, 4185700; 
618200,  4186600;  618100,  4187100; 
617700,  4187400;  617800.  4187900; 
618400, 4187900;  618400,  4187500; 
619000, 4186900;  619400,  4186700; 
619500,  4186900;  619500,  4189200; 
619300, 4189400;  619400,  4189600; 
619000,  4189700;  618700,  4189400; 
618500,4189000:617800.4188900; 
617700,  4188800;  617400,  4189000; 
617400,  4189200;  618200,  4189500; 
618100,  4189800;  618200,  4190100; 
618700, 4190300;  618700,  4190700; 
619000,  4191000;  619300,  4191100; 
619600,  4191100;  619800,  4190700; 
619900,  4190700;  620100,  4190900; 
620400,  4190900;  620500,  4191300; 
621800,  4191300;  622200,  4190700; 
622300,  4190400;  621200,  4190400; 
621200, 4188700;  620900,  4188700; 
620600,  4188400;  620400,  4188600; 


620400,  4188100;  620500,  4187900; 
620600, 4187800;  620700.  4187700; 
620900,  4187700;  621100,  4187500; 
620500, 4187100;  620500,  4186900; 
621300,  4187300;  621700,  4187100; 
621800, 4186900;  621600,  4186200; 
621600,  4186000;  621800,  4185900; 
621900,  4186100;  621800,  4186500; 
621900,  4186600;  622100,  4186600; 
622200, 4186400;  622300,  4186200; 
622500, 4186000;  622700,  4185700; 
622300,  4185300;  621200,  4185300; 
621200,  4185700;  621300,  4186000; 
621100,  4186100;  620500,  4185900; 
620600,  4185400;  returning  to  620500, 
4185200. 

(12)  Unit  8:  Alameda  Coimty. 
California. 

(i)  From  USGS  1:24,000  quadrangle 
maps  Milpitas  and  Niles,  California, 
land  bounded  by  the  following  UTM  10 
NAD  83  coordinates  (E,  N):  591200, 
4148600;  590700,  4148600;  590300, 
4149100;  589300,  4150400;  589700, 
4150600; 590500,  4150200;  590600, 
4150400;  590400,  4150500;  590500, 
4150600;  590700,  4150500;  590900, 
4150700;  590400,  4151200;  591100. 
4151600; 591300, 4151600;  591400, 
4151500; 591400,  4151400;  591300, 
4151100;  591500,  4150900;  591600, 
4150700;  591800,  4150700;  592000, 
4150900;  592300,  4150600;  592300, 
4150400;  592200,  4150000;  592100. 
4149600;  592000,  4149500;  591600, 
4149500;  591600,  4148800;  returning  to 
591200, 4148600. 

(13)  Unit  9:  Monterey  County, 
California. 

(i)  From  USGS  1:24,000  quadrangle 
maps  Marina,  Salinas,  Seaside,  and 
Spreckels,  California,  land  boimded  by 
the  following  UTM  10  NAD  83 
coordinates  (E,  N):  608100,  4048800; 


607700,  4048800 
606700,  4049100 
606400,  4049200 
606300,  4049500 
606000,  4049900 
605500,  4050500 
605400,  4051200 
606000,  4052700 
606900,  4053300 
607900,  4053100 
608400,  4053000 
609300,  4053200 
609600,  4053700 
609700,  4054100 
609900,  4054600 
610200,  4055500 
610400,  4056500; 
610700,  4056700 
611100,  4056700 
612200,  4056600 
612800,  4056700 
613000,  4056600 
613100,4056400 
613100, 4056000 
613000,  4055200 
612900,  4054900 
612300, 4053700 
612200,  4052800 
612100, 4052200 
612300, 4051700 
612000,4051300 
611700,  4050800 
611300, 4050000 
611000,  4049700 
610500. 4049700 
609900,  4049600 
609800,  4049300 
608400,  4049000 


607200,  4048900 
606500, 4049200 
606400,  4049300 
606100,  4049800 
605600,  4050300 
605400,  4050800 
605700, 4052100; 
606000,  4052800; 
607200,  4053200; 
608100, 4053100 
609100,  4053000 
609500,  4053500 
609700,  4053900 
609800, 4054300 
609900,  4054900 
610200,  4056300 
610600,  4056600 
610900.  4056800; 
611200,  4056700; 
612700,  4056600 
612900,  4056600 
613100, 4056500 
613200, 4056200 
613100,  4055500 
613000, 4055000 
612600, 4054300; 
612300,  4052900; 
612100,  4052500 
612200, 4052000 
«12200,  4051500 
611900,  4051100 
611600,  4050100 
611200,  4049900 
610800,  4049600 
610000, 4049700 
609900,4049400; 


608600, 4049000; 
608200.  4048d00; 
retiiming  to  608100,  4048800. 

(14)  Map  follows  of  all  critical  habitat 
units  for  Lasthenia  conjugens  (Contra 
Costa  goldfields). 
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BHXING  CODE  4310-55-C 

***** 

Family  Euphorbiaceae:  Chamaesyce 
booveri  (Hoover's  Spurge). 


(1)  Critical  habitat  units  are  depicted 
for  Tehama,  Butte,  Glenn,  Colusa, 
Stanislaus,  Merced,  Tulare  and 


V 


Tuoliunne  counties,  Califomia,  on  the 
map  below. 

(2)  The  primary  constituent  elements 
of  critical  habitat  for  Chamaesyce 
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Lasthenia  conjugens 
(Contra  Costa  Goldfields) 

County  boundary 

Interstate 


+ 


10         20 


40  Miles 


California 


BILLING  CODE  4310-SS-C 


Family  Euphurbiaceae:  Chamaesyce 
hooveri  (Hoover's  Spurge). 


(1)  Critical  habitat  units  an;  depicted 
for  Tehama.  Butte.  Glenn.  Colusa. 
Stanislaus.  Merced.  Tulare  and 


Tuolumne  counties.  California,  on  the 
map  below.  , 

(2)  The  primary  constituent  elements 
of  critical  habitat  for  (^biinuit'svrp 
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hooveri  are  the  habitat  components  that 
provide: 

(i)  Vernal  pools,  swales,  and  other 
ephemeral  wetlands  and  depressions  of 
appropriate  sizes  and  depths  and  the 
adjacent  upland  margins  of  these 
depressions  that  sustain  Chamaesyce 
hooveri  germination,  growth  and 
reproduction,  including  but  not  limited 
to  vernal  pools  formed  on  neutral  to 
saline-alkaline  soils  over  lime-silica 
cemented  hardpan  or  claypan,  or  on 
acidic  soils  over  iron-silica  cemented 
hardpan,  that  typically  become 
inundated  during  winter  rains,  but  are 
dry  during  the  summer  and  do  not 
necessarily  fill  with  water  every  year; 
and 

(ii)  The  associated  watershed{s)  and 
hydrologic  features,  including  the  pool 
basin,  swales,  and  surrounding  uplands 
(which  may  vary  in  extent  depending  on 
pool  size  and  depth,  soil  type  and 
depth,  hardpan  or  claypan  type  and 
extent,  topography,  and  climate)  that 
contribute  to  the  filling  and  drying  of 
the  vernal  pool  or  ephemeral  wetland, 
and  that  maintain  suitable  periods  of 
pool  inimdation,  water  quality,  and  soil 
moisture  for  Chamaesyce  hooveri 
germination,  growth  and  reproduction, 
and  dispersal,  but  not  necessarily  every 
year. 

(3)  Critical  habitat  does  not  include 
existing  man-made  features  and 
structures,  such  as  buildings,  roads, 
aqueduct,  railroads,  airport  nmways 
and  buildings,  other  paved  areas,  lawns, 
and  other  urban  landscaped  areas  not 
containing  one  or  more  of  the  primary 
constituent  elements. 

(4)  Unit  1 :  Tehama  and  Butte 
counties,  California. 

(i)  From  USGS  1:24,000  quadrangle 
maps  Acorn  Hollow,  Foster  Island,  Los 
Molinos,  Nord,  Richardson  Springs  NW, 
and  Vina,  California,  land  bounded  by 
the  following  UTM  10  NAD  83 
coordinates  (E,  N):  583100.  4413100; 
582900, 4413400;  582900,  4415900; 
582000, 4418300; 581800.  4419200; 
582000.  4419500;  581400,  4420000; 
581400, 4420400;  581800,  4420700; 
581600. 4421000^  583200,  4422600; 
583500, 4423600;  585200,  4424500; 
584900, 4424900; 582900, 4424300; 
581300,  4422800;  581000,  4422600; 
580500,  4422800;  579800, 4424400; 
579500, 4425400;  580300, 4426100; 
581700, 4427000;  583400,  4427100; 
584000,  4427200;  585000,  4428300; 
586700. 4429000;  588800. 4430200; 
589500,  4429500;  589500.  4428600; 
589500.  4428000;  589800,  4427100; 
590500,  4426400;  590500.  4425300; 
591200, 4424400;  591500.  4423300; 
591600.  4422100;  590900.  4420900; 
590700, 4419800;  588000,  4417000; 
587500,  4416400;  587200,  4415500; 


587200,  4414000;  586400,  4413800; 
586200,  4413600;  586200,  4413400; 
584200,  4413400;  returning  to  583100, 
4413100. 

(5)  Unit  2:  Butte  County,  California, 
(i)  From  USGS  1:24.000  quadrangle 

map  Hamlin  Canyon.  California,  land 
bounded  by  the  following  UTM  10  NAD 
83  coordinates  (E,  N):  611100,  4387700; 
610400,  4388500;  610300,  4388800; 
609200,  4389800;  609100,  4390100; 
610200, 4391100;  610300,  4391400; 
611100,  4391400;  611500,  4391300; 
612500, 4390200;  613300,  4389600; 
613300,  4388900;  613200,  4388400; 
612800, 4388000;  612100,  4387900; 
611500.  4387900;  returning  to  611100. 
4387700. 

(6)  Unit  3:  Glenn  and  Colusa  counties, 
California. 

(i).  From  USGS  1:24,000  quadrangle 
maps  Logandale,  Maxwell,  Moulton 
Weir,  and  Princeton,  California,  land 
bounded  by  the  following  UTM  10  NAD 
83  coordinates  (E,  N):  572900,  4357400; 
571200, 4357400;  571200,  4358200; 
570400,  4358200;  570400,  4359000; 
569600, 4359000;  569500, 4360500; 
569300, 4362200;  569500,  4363300; 
569500,  4367200;  570000,  4367200; 
569900,  4368400;  570300.  4368400; 
571000. 4367600;  571000.  4367800; 
570700.  4368500;  570900.  4368800; 
571500, 4368800;  571900,  4368300; 
571900,  4367600;  572100,  4367600; 
572400. 4368100;  572400,  4368400; 
572600. 4368900;  572800,  4368900; 
573000,  4368100;  573400,  4368000; 
573800,  4367600;  574100,  4367300;" 
574400, 4367200;  574500,  4366400; 
574900,  4366400;  574900,  4365600; 
574700.  4365500;  574400,  4364100;- 
575200, 4363900;  575600.  4363600; 
575100,  4362400;  575600,  4361400; 
575100, 4360700;  576000,  4359600; 
575500. 4358900;  575700,  4358300; 
575900,  4357700;  575300,  4357800; 
575000,  4357700;  574700,  4357700; 
573600,  4357800;  573500,  4358200; 
572900,  4358200;  retimiing  to  572900, 
4357400. 

(7)  Unit  4:  Stanislaus  and  Tuolumne 
Counties,  California. 

(i)  From  USGS  1:24,000  quadrangle 
maps  Cooperstown,  Keystone,  Knights 
Ferry,  La  Grange,  and  Paulsell, 
California,  land  bounded  by  the 
following  UTM  10  NAD  83  coordinates 
(E,  N):  718900,  4168000;  718700, 
4168000;  717900,  4168500;  715500, 
4168200;  715400,  4168300;  712500, 
4168900; 710900,  4168400; 
710350.6875000  4168525;  710500, 
4169100; 709300,  4169100;  709100, 
4169500;  709100,  4169700;  708900, 
4169700; 708800, 4169900;  708700, 
4169900;  708600,  4169800;  708500, 
4169900;  708400,  4170000;  708700, 
4170200;  708800,  4170300;  708900, 


4170400; 
4170600 
4170800 
4170900 
4170700 
4170500 
4170200 
4170300 
4170500 
4170600 
4170900 
4170700 
4170800 
4170900 
4171200 
4171200 
4171600 
4171600 
4171800 
4171900 
4172100 
4172300: 
4172500 
4172700 
4172800 
4172700 
4172500 
4172700 
4172500; 
4172700 
4172200 
4172300 
4172300 
4172600 
4172800 
4172800 
4173100 
4173500 
4173900 
4174200 
4174100 
4173500 
4174700 
4175900 
4176700; 
4177700 
4178100 
4178400 
4177300 
4176200 
4175800 
4176400; 
4176200 
4176900 
4178100 
4178800 
4179500 
4180800 
-4182700 
4182100 
4182000 
4182000 
4180900 
4180400 
4180100 
4179200 
4177600; 
4177700 


709100,  4170500 
709400,  4170600 
709300,  4170800 
709100,  4170800 
708800,  4170600 
708400,  4170300 
707900,4170200 
708100,4170500 
708200,  4170600 
708200, 4lf0800 
708100,4170900 
707700,  4170700 
707600,4170900 
707100,4171100 
707200,  4171300 
707500,4171300 
707900,  4171600 
708200,  4171700 
708100,  4171900 
708300,  4172100 
708500,4172200 
708700,  4172400 
708800,  4172600 
708500,  4172700 
708300,4172700 
708100,  4172600 
707900,  4172500 
707600,  4172600 
707400,  4172600 
707100,4172300 
706700,  4172200 
706500,4172300 
706400,4172400 
706300,  4172700 
706300,  4172800 
706100,  4172900 
705800,4173300 
706000,  4173800 
705800,  4174100 
705500,  4174200 
705400,  4173700 
705200,  4173200 
705400,  4175400 
705300,  4176300 
705700,4177000 
705200,  4177900 
705400,  4178900 
706600.  4177600 
707300,  4176800 
706900,  4175800 
708000,  4176500 
709800,  4176600 
710700,  4176600 
711500,  4177100 
711700,4178700 
710300,  4179200 
709500,  4179600 
709200, 4182200 
710300, 4182900 
712400,  4182100 
714100,  4182600 
715200,  4181600 
715400,  4180400 
716900,  4179900 
718500,  4180000 
719300,  4178700 
720300,  4177700 
720800,  4176400 


709200, 
709400, 
709200, 
708800, 
708500, 
708100, 
707900, 
708200, 
708000. 
708200, 
707900, 
707700, 
707400, 
707100, 
707300, 
707800, 
708100, 
708100, 
708300, 
708400, 
708500, 
708800, 
708700, 
708400, 
708200, 
708000, 
707800, 
707400, 
707200. 
707000, 
706700, 
706400, 
706200, 
706400, 
706200, 
705900, 
705800, 
705900, 
705700, 
705400, 
705300, 
705100, 
705000, 
705700, 
-705700, 
705000, 
706200, 
707200, 
706800, 
707600, 
708500, 
710200, 
711200, 
711600, 
710600, 
709900, 
709100, 
709700, 
711400, 
713200, 
714700, 
715600, 
716600, 
717700, 
718700, 
719700, 
720700, 
721400, 


4175900; 722200,  4175300;  722700, 
4175200;  722800.  4173600;  723000, 
4173500;  723200,  4173600;  723700, 
4173600; 724000,  4173300;  724100, 
4172300; 722800,  4172200;  721700, 
4171200; 721400,  4169900;  720500, 
4168700;  returning  to  718900,  4168000. 

(8)  Unit  5:  Stanislaus  and  Merced 
coimties,  California. 

(i)  From  USGS  1:24.000  quadrangle 
maps  Cooperstown,  La  Grange,  Merced 
Falls.  Montpelier,  Paidsell,  Snelling, 
and  Turlock  Lake,  California,  land 
bounded  by  the  following  UTM  10  NAD 
83  coordinates  (E,  N):  715900,  4154900; 


715400,  4155600 
715100,  4156600 
714800,4156100 
714700.  4155600 
714000. 4155400; 
712600,  4155200; 
711200,  4157100; 
706300,  4161800 
703000,  4165100; 
702500. 4165900; 
703700.  4167200 
704900.  4168200 
705900.  4167800 
707700.  4167600 
709400,  4167300 
710200. 4166800 
711600. 4167800 
713200. 4167600 
712900. 4167200 
711800,  4167000 
711600, 4166600; 
711800,  4166600 
712000,  4166300; 
712200. 4166500 
712500.  4166400 
712700. 4166200 
712800,  4166300 
712800,  4166000 
712500,  4165800 
712700,  4165600 
712400.  4165500 
712500. 4165300 
712400.  4165100 
712600, 4165000 
712700,  4164800 
712500,  4164800 
712400,  4164300; 
713100. 4164300 
712900. 4163800; 
713100. 4163800 
713600.  4164000 
713700.  4164300 
714400,  4164500 
714600,  4164800 
714800,  4164200 
714400.  4163600 
715200. 4164000 
715400.  4164200 
715100, 4163700 
714800,  4163300 
715000,  4163200 
715900,4163100 
716100,  4162800 
716300. 4162900 


715300, 4156600 
715000,  4156200 
714800,  41558010 
714200, 4155600 
713800,  4155400 
712600. 4157100 
711100.  4161900 
706100,  4165000 
702500,  4165200 
702600,  4166600 
704600,  4168200; 
705300, 4167800; 
707000,  4167500 
708100,  4167300; 
709600,  4167300 
711000,  4167600 
712600,  4167800 
713200,  4167200 
712600,  4166900 
711600,  4166800 
711800,4166500 
711900, 4166600 
712100,  4166500 
712300, 4166400 
712500,  4166200 
712700,  4166300 
713000, 4166100; 
712700, 4165800; 
712500,  4165600 
712600,  4165400 
712300,  4165400 
712500, 4165200 
712600,  4165100 
712600, 4164900 
712600,  4164700 
712400,  4164800 
712800, 4164500 
713200. 4164100 
712900, 4163700 
713500, 4164000 
713600. 4164100 
714200, 4164300 
714500. 4164800 
714800. 4164700 
714400, 4164000 
714500,  4163500 
715300,  4164200 
715300,  4163900 
715000, 4163500 
714900,  4163200 
715700,  4163200 
716000,  4162900 
716200,  4162800 
716400, 4163000 


716500, 4163100;  716600,  4163200; 
716600,  4163500;  716500,  4163600; 
716500,  4163800;  716600,  4164100; 
716800,  4164500;  716700,  4164900; 
716800,  4165300;  717200,  4165800;  " 
717200,  4166100;  717000,  4166400; 
716600,  4166400;  716400,  4166300; 
716400,  4167000;  716600,  4167200; 
716600,  4167300;  717000,  4167400;  , 
717500, 4167400;  718100,  4167300; 
718500,  4167100;  718600,  4166600; 
718700,  4166400;  719100,  4166700; 
719300, 4166800; 719800,  4166800; 
719500, 4167400; 719500,  4167600; 
719700,  4167800;  720500,  4167800; 
720700,  4167700;  720900,  4167500; 
721100,  4167400;  721300,  4167700; 
721700, 4167700; 722000,  4167600; 
722500, 4167600;  723200,  4167100; 
723500,  4166300;  723000,  4166100; 
723200,  4165600;  723400,  4165700; 
723600,  4165600;  723600,  4165100; 
723700,  4164900;  724300,  4164900; 
725000,  4163700;  725300,  4163800; 
724900, 4162800; 725100,  4162700; 
725400,  4162700;  726000,  4164100; 
726300,  4163500;  726200,  4163100; 
726000,  4163000;  726100,  4162700; 
726200,  4160600;  725800,  4160600; 
725000,  4160200;  725300, 4159800; 
726300,  4160200; 727000,  4159500; 
727000,  4160400;  727300.  4160700; 
727500,  4159800;  727600,  4159800; 
727800,  4160400;  728300,  4160400; 
729000,  4160800;  730400,  4160100; 
730300,  4160500;  730600,  4160600; 
731500,  4161400;  731900,  4161400; 
732000,  4160800;  731700,  4160700;  . 
732000.  4160000;  733500,  415^000; 
733700,  4158700;  733300, 4158600; 
733300,  4158300;  733800,  4157700; 
733400, 4157100;  731700,  4156900; 
730900,  4156500;  728900,  4156600; 
727100,  4156700;  726900,  4156400; 
725900,  4156400;  723900,  4155300; 
723300,  4155400;  722500,  4155000; 
722300,  4155000;  722300,  4157400; 
723800, 4157500;  723700, 4159000; 
722500,  4159000;  722200,  4159300; 
720900,  4159300;  720900,  4158500; 
719700,  4158500;  719700,  4158100; 
719100,  4158000;  718700,  4157600; 
718000,  4157700;  717800,  4157400; 
717900,  4157200;  718000,  4157000; 
718400, 4157300;  718700,  4156700; 
718700, 4156300; 717400, 4156300; 
717000,  4155800;  716600,  4155800; 
716300,  4155700;  716200,  4155000; 
retiiming  to  715900,  4154900. 

(9)  Unit  6:  Merced  Coimty,  California. 

(i)  From  USGS  1:24.000  quadrangle 
maps  Arena,  Atwater,  San  Luis  Ranch, 
Sandy  Mush,  Stevinson,  and  Turner 
Ranch.  California,  land  bounded  by  the 
following  UTM  10  NAD  83  coordinates 
(E,  N):  711600.  4118100;  707300. 
4118100;  705000,  4118100;  704500, 
4119600;  699400,  4119500;  699300, 
4118700;  thence  west  to  y-coordinate 


4118700  on  the  San  Joaquin  River; 
thence  northeast  along  the  San  Joaquin 
River  to  x-coordinate  693100;  thence 
north  to  693100, 4125600;  693700. 
4127500;  694500,  4127000;  694800, 
4127000;  695200,  4127700;  695200, 
4129800; 695200,  4130300;  695700, 
4130300;  695900,  4130000;  696100, 
4129500;  696100,  4129100;  696900, 
4129100;  696900,  4130200;  697200, 
4130200;  698300,  4128600;  698600, 
4128200:  700100,  4127600;  700500. 
4129200;  700500,  4130600;  701700, 
4130600;  701800,  4129200;  703300, 
4129200;  703300,  4128800;  703900, 
4128800;  703900,  4129000;  704200, 
4129000;  705600,  4128500;  705600, 
4127800;  705300.  4127000;  705400. 
4126200;  705900,  4125700;  706800, 
4125400;  707200,  4125400;  707900, 
4126100; 708300,  4126100;  708300. 
4125400;  709100.  4125400;  709900. 
4125700;  709900,  4126000;  710200, 
4126200;  711500,  4126200;  711500, 
4124600;  708000,  4124500;  706700, 
4124500;  706700,  4122100;  711500, 
4122200;  711500,  4121700;  712100, 
4121400;  713200, 4121400;  713200, 
4118700;  711600,  4118700;  returning  to 
711600,4118100. 

(10)  Subunit  7 A:  Tulare  County, 
California. 

(i)  From  USGS  1:24.000  quadrangle 
maps  Ivanhoe,  Monson,  and  Stokes 
Mtn.,  California,  land  bounded  by  the 
following  UTM  11  NAD  83  coordinates 
(E,  N):  302400,  4036900;  300700, 


4037000 
4038200 
4039500 
4039900 
4041300 
4042500 
4043800 
4044700 
4045400 
4045800 
4045600 
4045900 
4045700 
4046100 
4046300 
4047700 
4048300 
4048500; 
4047900; 
4047600 
4046900; 
4045300 
4044300 
4043900 
4042400 
4042000 
4041600 
4041500; 
4040100 
4039400 


298500,  4038200 
297600,  4039500 
298500,  4039800 
298900,  4041200 
298900, 4042000 
298900,  4043300 
299600,  4044300 
300100,  4045300 
301200,  4045800 
302200, 4045600 
303000,  4045900 
303300,  4045700 
303800,  4046100 
304500,  4046300 
304900,  4046800 
304800,  4047900 
304800, 4048500 
305800,  4048000 
306300,  4047900 
306500,  4047000 
306100,  4045900 
305600,  4045100 
305400,  4044100 
305700.  4043400 
305000.  4042400 
304200.  4042000 
301400.4041700 
300900.  4040100 
300300.  4039400 
302500,  4037900 


297600, 
298400, 
298900, 
299400, 
298900, 
299500, 
299700, 
300700, 
302200, 
302500, 
303100, 
303600, 
304300, 
304700. 
304700, 
304700, 
305400, 
306000, 
306500, 
306300, 
305900. 
305400, 
305900, 
305700, 
304900, 
304100, 
300900, 
300300, 
301200, 
returning  to 


302400, 4036900. 
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(11)  Subunit  7B;  Tulare  County, 
California. 

(i)  From  USGS  1:24,000  quadrangle 
maps  Auckland,  Ivanhoe,  Stokes  Mtn., 
and  Woodlake,  California,  land  bounded 
by  the  following  UTM  11  NAD  83 
coordinates  (E,  N):  308300,  4033500; 


307800,  4033500 
305900, 4035100 
305300,  4038400 
305000,  4039200 
305600,  4039300 
306500, 4038600 
306800,  4039900 
308500, 4040700 
307600,  4041500 
307100,  4042600 
307800,  4044500 
309000,  4043900 
311700,  4043400 
312700, 4043000 
313000,4042300 
311000,4041000 
311200,4040000 
312100, 4040700 
313000,4041000 
313700,  4040300 
312700, 4039600 


306600,  4034100 
305700,  4036700 
305000,  4038600 
305300.  4039300 
306000,  4038600 
306900,  4039000 
308100,  4040200 
308200,  4041500 
307100, 4042000 
307700,  4043700 
308200,  4044700 
309600, 4043400 
312100,  4043000 
313000, 4042700 
312500, 4042000 
311000, 4040400 
311700,4040000 
312700, 4041000 
313600,4040500 
313100,  4039600 
312700,  4039400 


313300,  4039400;  313500,  4039000; 
313100, 4038600;  313700,  4038600; 
313900, 4038500;  314100,  4038000; 
314600, 4038000;  314800,  4037500; 
314800,  4037200;  314000,  4036600; 
314100, 4036400;  314900,  4036400; 
315100, 4036600;  315500,  4036600; 
316100, 4036400;  316400,  4035400; 
31^00,  4035200;  315900,  4034500; 
314100, 4034600;  313400,  4034900; 
311100, 4035100;  310700, 4034800; 
310500, 4034800;  310200,  4035000; 
310200, 4036600;  309800,  4036700; 
308500,  4036700;  308400,  4035800; 
309100,  4035400;  309100,  4034200; 
returning  to  308300,  4033500. 

(12)  Subunit  7C;  Tulare  County, 
California. 

(i)  From  USGS  1:24,000  quadrangle 
map  Monson,  California,  land  boimded 
by  the  following  UTM  11  NAD  83 
coordinates  (E,  N):  297500, 4035200; 
296800,  4035300;  296200,  4035300; 
296700, 4036800;  297700,  4036700; 
returning  to  297500,  4035200. 

(13)  Subunit  7D:  Tulare  County, 
California. 

(i)  From  USGS  1:24,000  quadrangle 
maps  Monson  and  Traver,  California, 


land  bounded  by  the  following  UTM  11 
NAD  83  coordinates  (E,  N):  293800, 
4034000;  292500,  4034000;  292600, 
4035400; 291700,  4035400;  291700, 
4035600; 290500,  4035700;  290500, 
4036100;  289800,  4036100;  289800, 
4035700;  289400,  4035700; 289400, 
4034500^ 288500,  4034500;  288500, 
4034200; 287700,  4034200;  287700, 
4034500;  287000,  4034600;  287000, 
4035100;  288500,  4035100;  288500, 
4035600; 287700, 4035700;  287700, 
4036700;  289300,  4036700;  289400, 
4037400;  291100,  4037400;  291100, 
4037200;  291800,  4037200;  291900, 
4036800;  292700,  4036800; 292700, 
4037600;  291900,  4037700;  292000, 
4039700;  292500,  4039700;  292500, 
4039400;  292800,  4039400;  292800, 
4038500;  294400,  4038500;  294300, 
4035500;  293500,  4035500;  293500, 
4034800;  293800,  4034800;  returning  to 
293800,  4034000. 

(14)  Map  follows  of  all  critical  habitat 
units  for  Chamaesyce  hooveri  (Hoover's 
spurge). 
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Family  Limnanthaceae:  Limnanthes 
floccosa  ssp.  califomica  (Butte  County 
Meadowfoam). 


(1)  Critical  habitat  imits  are  depicted 
for  Tehama  and  Butte  counties, 
Caiifomia,  on  the  map  below. 


(2)  The  primary  constituent  elementis 
of  critical  habitat  for  Limnanthes     . 
floccosa  ssp.  califomica  are  the  habitat 
components  that  provide: 
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BILLING  CODE  4310-55-C 


Family  Limnanlhacoae:  Limnanthes 
floccosa  ssp.  cdlifornicd  (Butte  County 
Meadowfoam). 


(1)  (Critical  hai)itat  units  are  depicted 
for  Tehama  and  Butte  counties. 
California,  on  the  map  helow. 


(2)  The  primary  constitutuit  elements 
of  critical  habitat  for  Limnanthffs 
floccosa  ssp.  c(ili(ornic(i  are  \\^^^  hal)itat 
components  that  provide: 
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(i)  Vernal  pools,  swales,  and  other 
ephemeral  wetlands  and  depressions  of 
appropriate  sizes  and  depths  and  the 
adjacent  upland  margins  of  these 
depressions  that  sustain  Limnanthes 
floccosa  ssp.  califomica  germination, 
growth  and  reproduction,  including  but 
not  limited  to  vernal  pool  swales  and 
the  margins  of  vernal  pools  on  the 
Tuscan,  Redbluff,  Riverbank,  and 
Modesto  geologic  formations  underlain 
by  Tuscan-Anita  and  Igo-Redding 
complex  soils  among  others.  These 
habitats  typically  become  inundated 
during  winter  rains,  but  are  dry  during 
the  summer  and  do  not  necessarily  fill 
with  water  every  year;  and 

(11)  The  associated  watershed(s)  and 
hydrologic  features,  including  the  pool 
basin,  swales,  and  surroimding  uplands 
(which  may  vary  in  extent  depending  on 
pool  size  and  depth,  soil  type  and 
depth,  hardpan  or  claypan  type  and 
extent,  topography,  and  climate)  that 
contribute  to  the  filling  and  drying  of 
the  vernal  pool  or  ephemeral  wetland, 
and  that  maintain  suitable  periods  of 
pool  inimdation,  water  quality,  and  soil 
moistvtre  for  Umnanthes  floccosa  ssp. 
califomica  germination,  growth  and 
reproduction,  and  dispersal,  but  not 
necessarily  every  year. 

(3)  Critical  habitat  does  not  include 
existing  man-made  features  and 
struct\ues,  such  as  buildings,  roads, 
aqueducts,  railroads,  airport  runways 
and  buildings,  other  paved  areas,  lawns, 
and  other  urban  landscaped  areas  not 
containing  one  or  more  of  the  primary 
constituent  elements. 

(4)  Unit  1:  Tehama  and  Butte 
counties,  California. 

(i)  From  USGS  1:24,000  quadrangle 
maps  Campbell  Mound,  Nord, 
Richardson  Springs,  and  Richardson 
Springs  NW,  California,  land  bounded 
by  the  following  UTM  10  NAD  83 
coordinates  (E,  N):  595500,  4408200; 
594300'  4408200;  594100,  4408300; 
594000,  4408400;  593600,  4408500; 
593400, 4408200;  592800,  4408200; 
592800, 4408800;  592900,  4409200; 
592900, 4409600;  593100,  4409900; 
592800,  4409900;  592500,  4409800; 
592500,  4410800;  592700,  4411200; 
593300, 4411400;  594000,  4411600; 
594600, 4412400;  594400,  4412800; 


594200,  4412800;  594100,  4412500; 
593800,  4412500;  593800,  4412700; 
593600,  4412900;  593300,  4413100; 
593200, 4412400;  593000,  4412200; 
592600,  4412200;  592400,  4412600; 
591700,  4412600;  590900,  4411000; 
590700,  4411000;  590000,  4411600; 
589700,  4411800;  589000, 4411900; 
587900,  4412000;  587900,  4412400; 
587600, 4412700;  587600,  4413400; 
587800,  4414300;  588000,  4414500; 
589100,  4414900;  590800,  4416100; 
592400, 4416700;  595800, 4416600; 
596100, 4416600;  596400,  4416800; 
596600,  4416800;  597100,  4416400; 
597100, 4415600;  596800,  4415200; 
597100, 4415000;  597800,  4415500; 
598100,  4415200;  597600,  4414600; 
597600, 4414400;  597300,  4413800; 
597300,  4413300;  598200,  4413900; 
598400, 4413900; 598400,  4413600; 
597400. 4411900;  597600,  4411900; 
598300.  4412700;  598500,  4413300; 
598900,  4413300;  598900,  4411800; 
599400,  4411700;  599800,  4411700; 
599800, 4411000;  597700,  4409400; 
596200, 4408600;  595900,  4408800; 
595700,  4408800;  retiuning  to  595500, 
4408200. 

(5)  Unit  2:  Butte  County,  California. 

(i)  From  USGS  1:24,000  quadrangle 
maps  Nord  and  Richardson  Springs, 
California,  land  bounded  by  the 
following  UTM  10  NAD  83  coordinates 
(E,  N):  602400,  4401600;  601900, 
4401800;  601800,  4402000;  601500, 
4401900;  601000,  4401900;  600400, 
4402100;  599600,  4402100;  599400, 
4403400;  599100,  4403200; 598300, 
4403400;  597100,  4403700;  596400, 
4404200; 596300,  4404800;  595100,  - 
4405000;  595100,  4405600;  595400, 
4406000;  595400,  4407100;  595500, 
4407100; 595700,  4407300;  595700, 
4407400;  596100,  4407400;  596400, 
4408000;  596400,  4408100;  596800, 
4408300;  596800,  4407500;  597300, 
4407500; 597300,  4408000;  597900, 
4407500;  598700,  4408400; 599900, 
4409000;  600100,  4409000;  600300, 
4408800;  600300,  4408400;  600000, 
4408100;  600400,  4407600;  599500, 
4406700; 599500, 4406200;  600300, 
4406000; 601200,  4405600;  601800, 
4405600; 602000,  4405500;  602200. 
4405200;  602500,  4405200; 602700, 
4404900;  603300,  4404700;  604500, 


4404200;  605200,  4404200;  605600. 
4404000;  605600,  4403600;  605100, 
4403300; 604700,  4403400;  604500, 
4403300;  604400,  4402800;  603600, 
4402100;  602900,  4402100;  returning  to 
602400,  4401600. 

(6)  Unit  3:  Butte  County,  California. 

(1)  From  USGS  1 :24,00O  quadrangle 
maps  Chico,  Hamlin  Canyon,  Paradise 
West,  and  Richardons  Springs, 
California,  land  bounded  by  the 
following  UTM  10  NAD  83  coordinates 
(E,  N):  604100,  4396300;  603900, 
4396300;  603900,  4396700;  603600, 
4396800;  603600,  4398000;  602900, 
4398200;  603000,  4398800;  603100, 
4399000; 602600,  4399400;  602600, 
4399600; 603500,  4399800;  604700, 
4400200;  604200,  4401300;  605300, 
4401900;  605900,  4402000;  606400, 
4401800;  607100,  4401400;  607600, 
4401300;  607800,  4401100;  607500, 
4400800;  606900,  4400800;  605100, 
4399800;  605100,  4399600;  606500, 
4399500;  607200,  4399100;  607400, 
4399100;  607700.  4398100;  607700. 
4397800; 606900,  4397100;  606700, 
4397100;  605700,  4396400;  605100, 
4396400;  604700,  4396600;  604500, 
4396600;  604100,  returning  to  604100, 
4396300. 

(7)  Unit  4:  Butte  County,  California. 

(i)  From  USGS  1:24,000  quadrangle 
-maps  Oroville  and  Shippee,  California, 
land  bounded  by  the  following  UTM  10 
NAD  83  coordinates  (E,  N):  616900, 
4375800;  616600,  4375800;  615900, 
4375800;  615900,  4377000;  616300, 
4377000;  616300,  4378100;  614500, 
4378100;  614500,  4378900;  612600, 
4378900;  612200,  4380400;  612200, 
4382600;  612500,  4383300;  613600, 
4384200;  614200,  4384800;  616400, 
4384800;  618200,  4384800;  618600, 
4384500;  618500,  4382500;  619300, 
4381300;  619500.  4381000;  619500, 
4380500;  620800,  4378900;  620900, 
4378400; 620300,  4377700;  618800, 
4377000;  617800,  4376400;  617100, 
4376200;  616900, 4376000;  returning  to 
616900,  4375800. 

(8)  Map  follows  of  all  critical  habitat 
imits  for  Limnanthes  floccosa  ssp. 
califomica  (Butte  Coimty  meadowfoam). 
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BILUNQ  CODE  431fr-5S-C 

Family  Poaceae:  Neostapfla  colusana 
(Colusa  Grass) 

(1)  Critical  habitat  units  are  depicted 
for  Yolo,  Solano,  Stanislaus,  Merced, 
Mariposa,  Tuolumne  and  Calaveras 
counties,  California,  on  the  map  below. 

(2)  The  primary  constituent  elements 
of  critical  habitat  for  Neostapfla 


colusana  are  the  habitat  components 
that  provide: 

(i)  Vernal  pools,  swales,  and  other 
ephemeral  wetlands  and  depressions  of 
appropriate  sizes  and  depths  and  the  . 
adjacent  upland  margins  of  these 
depressions  that  sustain  Neostapfla 
colusana  germination,  growth  and 
reproduction,  and  that  typically  become 


inundated  during  winter  rains, 
including  but  not  limited  to  vernal 
pools  formed  on  the  rim  of  alkaline 
basins  in  the  Sacramento  and  San 
Joaquin  valleys,  as  w«ll  as  on  acidic 
soils  of  alluvial  fans  and  stream  terraces 
along  the  eastern  margin  of  the  San 
Joaquin  Valley  and  into  the  adjacent  ' 
foothills.  All  of  these  pool  types  are  dry 
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BILLING  CODE  4310-55-C 

Familv  Poacoao:  Sfnsttiptid  cohisiiiui 
(f Colusa  Grass) 

(1)  Critical  habitat  units  am  dopictiKl 
fur  Yoli).  Solano.  Stanislaus. MerciKl, 
Mariposa.  Tunlunun!  and  Calavnras 
c:ounti(!s,  (California,  on  the;  map  below. 

(2)  The  primary  constituent  elements 
of  (:ritic:al  habitat  for  Xenstapfia 


lohisiind  <ire  the  habit.it  components 
that  pr(Aide: 

(i)  X'ernal  pools,  swales,  and  other 
(>phemeral  wetlands  ,md  de|)ressions  of 
appropriate  sizes  and  depths  and  the 
adjacent  u|)land  mari^ins  of  these 
depressions  that  sustain  Xmstaplid 
(•(ihisdiui  germination,  growth  and     • 
reproduction,  .md  that  typically  Ijecome 


inundated  during  w'int<T  rains.  j 

iiK  ludiiij;  but  not  limited  to  vern.ii 
pools  formed  on  the  run  oi  alk.iliue 
basins  in  the  Sacramento  and* .San 
joaiiuin  valleys,  as  well  as  on  acidic 
soils  of  alluvial  fans  and  stream  teiia(  es 
alon«  the  eastern  marj-in  of  the  S.m 
loaipiin  \'.ille\  and  into  the  adjact'nt 
foothills.  All  of  these  poo!  types  are  dry 
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during  the  summer  and  do  not 
necessarily  fill  with  water  every  year; 
and 

(ii)  The  associated  watersbed(s)  and 
hydrologic  features,  including  the  pool 
basin,  swales,  and  surroimding  uplands 
(which  may  vary  in  extent  depending  on 
pool  size  and  depth,  soil  type  and 
depth,  hardpan  or  claypan  type  and 
extent,  topography,  and  climate)  that 
contribute  to  the  filling  and  drying  of 
the  vernal  pool  or  ephemeral  wetland, 
and  that  maintain  suitable  periods  of 
pool  inimdation,  water  quality,  and  soil 
moistiue  for  Neostapfia  colusana 
germination,  growth  and  reproduction, 
and  dispersal,  but  not  necessarily  every 
year. 

(3)  Critical  habitat  does  not  include 
existing  man-made  features  and 
structures,  such  as  buildings,  roads, 
aqueducts,  railroads,  airport  nmways 
and  buildings,  other  paved  areas,  lawns, 
and  other  urban  landscaped  areas  not 
containing  one  or  more  of  the  primary 
constituent  elements. 

(4)  Unit  1:  Yolo  County,  California, 
(i)  From  USGS  1:24,000  quadrangle 

maps  Davis  and  Saxon,  California,  land 
bounded  by  the  following  UTM  10  NAD 
83  coordinates  (E.  N):  615400,  4260700; 
614500,  4260700;  614500.  4261500; 
614200, 4261500;  614200,  4261800; 
614000,  4261800;  614000,  4262400; 
615400,  4262400;  returning  to  615400, 
4260700. 

(5)  Unit  2:  Solano  Coimty,  California, 
(i)  From  USGS  1:24,000  quadrangle 

maps  Birds  Landing,  Denverton,  Dozier, 
and  Elmira,  California,  land  boimded  by 
the  following  UTM  10  NAD  83 
coordinates  (E,  N):  600700,  4230600; 
600400,  4230900;  600400,  4231700; 
601100, 4232300; 601200.  4233200; 
598400,  4233200;  598200,  4232100; 
597800, 4231800;  597100,  4233200; 
595600,  4233800; 595400,  4234700; 
595600,  4235500;  595600,  4236800; 
596500,  4237600;  596300,  4237700; 
595500. 4237100;  595200,  4237700; 
595200, 4238200;  598800,  4238200; 
598500,  4239100; 598000,  4239700; 
598000.  4241000;  598800,  4241000; 
598800, 4240600;  600400,  4240600; 
602800,  4240600:  604300,  4239400; 
605200,  4240600;  605300.  4239700; 
605500. 4239000;  605400.  4238300; 
604500. 4238100;  604500.  4237500; 
605200. 4237200;  605700,  4235200; 
605400,  4234900;  605000,  4233900; 
604600,  4233700;  604200,  4233300; 
604100, 4232500;  603800,  4231500; 
602300, 4230800;  601400,  4230700; 
returning  to  600700,  4230600. 

(6)  Unit  3:  Stanislaus  and  Calaveras 
counties,  California. 

(i)  From  USGS  1:24,000  quadrangle 
maps  Bachelor  Valley,  Copperopolis, 
Farmington,  Knights  Ferry,  and 


Oakdale,  California,  land  boimded  by 

the  following  UTM  10  NAD  83 

coordinates  (E.  N):  697300,  4184800 

697100.  4185000;  696900,  4185400 

696500.  4185700;  696900,  4186000 

696900,  4186300;  696400,  4186300 

696000,  4185900;  695400,  4185900 

695100. 4185400;  694600.  4185500 

694400. 4185800;  693500, 4185800 

693300,  4185600;  693100,  4185500 

693000. 4185100;  692500.  4185100 

692400.  4185400;  692000.  4185400 

691700,  4186300;  691300,  4186400; 

691100, 4187200;  690700,  4187000 

690200,  4187000;  689900,  4187600 

689500.  4187600;  688800.  4187200 

688600. 4186800;  688300,  4186800 

688300,  4187500;  688700,  4187800 

688700. 4188400;  689100,  4188900 

689700. 4188900;  689900,  4189100 

689900.  4189400;  691100.  4189500 

691100. 4189900;  690900,  4190000 

690600, 4190600; 690800, 4191100 

691300,  4190700;  691600,  4190800 

691500, 4191100;  691700,  4191100 

691700,  4191700;  693100,  4191900 

693600, 4192400;  693800,  4193200 

694000, 4193300;  694800, 4192800 

695800,  4192200;  696000, 4191500 

696300, 4191500; 696300, 4192500 

694800, 4193600;  694400,  4193700 

694000, 4193700;  693000,  4194400 

691900,  4194800;  691900,  4195600 

691300, 4195600;  690400,  4196400 

689500,  4196400;  689500,  4197000 

689100, 4197000;  688900,  4196200 

686900,  4196200;  687000,  4196400 

687200, 4197000;  687900,  4197100 

687900, 4198500;  688200,  4198800 

688400, 4198800;  688500,  4199300 

688500,  4200000;  688000,  4200200 

688100,  4201700;  686600,  4201800 

686300, 4202600; 686300, 4202900 

686500,  4203100;  687700,  4203800 

687800, 4203800;  687900,  4203500 

688600, 4203800;  689100,  4203600 

689400,  4203800;  689400,  4204400 

690200,  4204400;  690300,  4203600 

691600, 4204200;  692500,  4204600 

692400, 4203100; 693200,  4202800 

693200,  4202100;  692800,  4200800 

695000, 4199200;  695800,  4199200 

696200, 4199100;  696500,  4198900 

696600, 4198700;  696800,  4198100 

696900. 4197800;  697300,  4198400 

697700.  4198400;  697500,  4197100 

697800, 4196700;  698300,  4196700 

699100. 4195600;  699300,  4195300 

699600. 4195300;  700000, 4194700; 

700200. 4194600;  700200,  4194000 

700900,  4194000;  702000,  4193700 

702300. 4193800;  702300,  4194600 

702600. 4194700;  702900,  4194500 

702900, 4193800;  702200.  4193100 

702300, 4192400;  703900,  4191600 

703900. 4191100; 704400,  4190700 

705400. 4190400;  705700,  4189100 

705500. 4188600;  705100.  4188500 


704800. 4188500;  704300.  4188900; 
703800.  4188500;  703600,  4188500; 
703400,  4189100;  702300,  4189000; 
700700,  4188500;  700100,  4188500; 
700000,  4188800;  699600,  4188300; 
699800,  4188200;  700100,  4187600; 
699900,  4186200;  698400,  4185200; 
returning  to  697300, 4184800. 

(7)  Unit  4:  Stanislaus  and  Tuolumne 
coimties,  California. 

(i)  From  USGS  1:24,000  quadrangle 
maps  Cooperstown,  Keystone,  Knights 
Ferry,  La  Grange,  Oakdale,  Paulsell,  and 
Waterford.  California,  land  bounded  by 
the  following  UTM  10  NAD  83 
coordinates  (E,  N):  718900,  4168000; 


718700. 4168000 
715500, 4168200 
712500, 4168900 
710300,  4168500 
709300,  4169100 
709100. 4169700 
708800,  4169900 
708600.  4169800 
708400,4170000 
708800.  4170300 
709100,  4170500 
709400,4170600 
709300,  4170800 
709100,4170800 
708800,4170600 
708400,  4170300 
707900,  4170200 
708100,4170500 
708200,  4170600 
708200,  4170800 
708100.  4170900 
707700,  4170700 
707600,4170900 
707100,4171100 
707200,  4171300 
707500,  4171300 
707900,  4171600 
708200.  4171700 
708100.  4171900 
708300.  4172100; 
708500.  4172200 
708700.4172400 
708800.  4172600 
708500, 4172700 
708300,  4172700 
708100.  4172600 
707900.  4172500 
707600.  4172600 
707400.  4172600 
707100.  4172300 
706700.  4172200 
706500.  4172300 
706400.4172400 
706300.4172700 
706300.  4172800 
706100.  4172900 
705800. 4173300 
706000. 4173800 
705800. 4174100 
705500.  4174200 
705400.  4173700 
705200, 4173200 
705100,4172600 


717900,  4168500 
715400,  4168300 
710900,  4168400 
710500,  4169100 
709100.  4169500 
708900,  4169700; 
708700.  4169900 
708500.  4169900 
708700,  4170200 
708900,  4170400 
709200,4170600 
709400,  4170800 
709200,  4170900 
708800,  4170700 
708500,  4170500 
708100.  4170200 
707900.  4170300 
708200.  4170500 
708000.  4170600 
708200.  4170900 
707900.  4170700 
707700.  4170800 
707400. 4170900 
707100.  4171200 
707300.  4171200 
707800.  4171600 
708100, 4171600 
708100,  4171800 
708300.  4171900 
708400,  4172100 
708500,  4172300 
708800,  4172500 
708700.4172700 
708400.  4172800 
708200.  4172700 
708000.4172500 
707800,4172700 
707400,  4172500 
707200.4172700 
707000,  4172200 
706700,  4172300 
706400,4172300 
706200.  4172600 
706400,  4172800; 
706200,4172800 
705900,4173100 
705800,  4173500 
705900,  4173900 
705700,4174200 
705400,  4174100 
705300.  4173500 
705100. 4173200 
704900,  4172400 


704800,  4172100 
704500,  4171900 
704500,4171600 
704700.  4171500 
704700.  4171100 
704800.  4170900 
704600.4170700 
705300.  4170200 
705900.  4169300 
706000,  4168800 
704400,  4169000; 
703300,  4169700; 
700700,  4170400 
700200,  4171100 
698500,4171200 
697800,  4172300 
694000.  4171200 
694500.  4172100 
696300.  4174500 
697300.  4175300 
697700,  4176200 
696600,4179300 
695800,  4180000 
695000.4179300 
694400.4179800 
694500. 4180800 
694900.  4181400 
694500,  4181900 
696100, 4182200 
695700,  4181600 
697000,  4180100 
697600,  4180400 
700300,  4182600; 
699400,  4183400 
700800,  4185100 
705300,  4187700 
706300,  4188200 
706800,  4188500; 
707600,  4188800 
708400,  4189600 
709200, 4189300 
710100,  4188200 
708900,  4185800 
709600,  4184200 
710300,  4182900 
712400, 4182100 
714100,  4182600 
715200,  4181600 
715400.  4180400 
716900.  4179900 
718500. 4180000 
719300.  4178700 
720300,  4177700 
720800.4176400 
722200.4175300 
722800.  4173600 
723200.4173600 
724000.  4173300 
722800.  4172200 
721400.  4169900 


704600 
704400 
704600 
704900 
704900 
704600 
704800 
705800 
706000 
705400 
703400 
700700 
700400 
699500 
698500 
697100 
694000 
694500 
696300 
697300 
697700 
696400 
695500 
694400 
694800 
694500 
694500 
695100 
696200 
696300 
697400 
697600 
700300 
699400 
704100 
705700 
706700 
707100 
707900 
708700 
709200 
709900 
708800 
710300 
711400 
713200 
714700 
715600 
716600 
717700 
718700 
719700 
720700 
721400 
722700 
723000 
723700 
724100 
721700 


4172100 
4171800 
4171400 
4171200 
4171000 
4170900 
4170200 
4169700 
4168900 
4168900 
4169400 
4169600 
4170600 
4171100 
4172000 
4171200 
4172100 
4174500 
4175300 
4176200 
4179300 
4180000 
4179500 
4179300 
4180400 
4181000 
4181600 
4182200 
4181800 
4180500 
4180100 
4182600 
4183400 
4184100 
4186300 
4187700 
4188300 
4188600 
4189100 
4190000 
4188600 
4186700 
4185000 
4183900 
4182100 
4182000 
4182000 
4180900; 
4180400; 
4180100 
4179200 
4177600 
4177700 
4175900 
4175200 
4173500 
4173600 
4172300 
4171200 
4168700 


720500, 
returning  to  718900, 4168000. 

(8)  Unit  5:  Stanislaus  and  Merced 
counties,  California. 

(i)  From  USGS  1:24,000  quadrangle 
maps  Cooperstown,  La  Grange,  Merced. 
Falls,  Montpelier,  Paulsell,  Snelling, 
and  Turlock  Lake,  California,  land 
bounded  by  the  following  UTM  10  NAD 
83  coordinates  (E,  N):  715900.  4154900; 


715400.  4155600; 
715100. 4156600 
714800,  4156100 
714700,  4155600 
714000.  4155400 
712600.  4155200 
711200,4157100 
706300,  4161800 
703000,  4165100; 
702500.  4165900 
703700.  4167200 
704900.  4168200 
705900.  4167800 
707700,  4167600 
709400,  4167300 
710200,  4166800 
711600,  4167800 
713200,  4167600 
712900,  4167200 
711800,4167000 
711600,4166600 
711800.4166600 
712000,  4166300 
712200. 4166500 
712500, 4166400 
712700,  4166200 
712800,  4166300 
712800,  4166000 
712500,  4165800 
712700,  4165600 
712400,  4165500 
712500,  4165300 
712400.  4165100 
712600.  4165000 
712700.  4164800 
712500.  4164800 
712400. 4164300 
713100.  4164300 
712900.  4163800 
713100.  4163800 
713600.  4164000 
713700.  4164300; 
714400.  4164500 
714600.  4164800 
714800.  4164200 
714400.  4163600 
715200.  4164000 
715400, 4164200 
715100.  4163700 
714800.  4163300 
715000f 4163200 
715900.  4163100 
716100.  4162800 
716300.  4162900 
716500.  4163100 
716600, 4163500 
716500.  4163800 
716800.  4164500 
716800.  4165300 
717200.4166100 
716600,  4166400 
716400, 4167000 
716600.  4167300 
717500.  4167400 
718500,  4167100 
718700,  4166400 
719300,  4166800 
719500,  4167400 


715300. 
715000. 
714800. 
714200, 
713800, 
712600, 
711100. 
706100. 
702500, 
702600, 
704600. 
705300. 
707000, 
708100, 
709600. 
711000, 
712600, 
713200, 
712600, 
711600, 
711800, 
711900, 
712100, 
712300, 
712500, 
712700, 
713000, 
712700, 
712500. 
712600, 
712300. 
712500. 
712600, 
712600, 
712600. 
712400. 
712800, 
713200, 
712900. 
713500. 
713600. 
714200. 
714500, 
714800, 
714400, 
714500, 
715300, 
715300, 
715000, 
714900, 
715700, 
716000, 
716200, 
716400, 
716600, 
716500, 
716600, 
716700, 
717200, 
717000, 
716400, 
716600, 
717000, 
718100. 
718600, 
719100, 
719800, 
719500, 


4156600 
4156200 
4155800 
4155600 
4155400 
4157100; 
4161900 
4165000 
4165200 
4166600 
4168200 
4167800 
4167500 
4167300 
4167300 
4167600 
4167800 
4167200 
4166900 
4166800 
4166500 
4166600 
4166500 
4166400 
4166200 
4166300; 
4166100; 
4165800; 
4165600; 
4165400 
4165400 
4165200 
4165100 
4164900 
4164700 
4164800 
4164500 
4164100 
4163700 
4164000 
4164100 
4164300 
4164800 
4164700 
4164000 
4163500 
4164200 
4163900 
4163500 
4163200 
4163200 
4162900 
4162800 
4163000 
4163200 
4163600 
4164100 
4164900 
4165800 
4166400 
4166300 
4167200 
4167400 
4167300 
4166600 
4166700 
4166800 
4167600 


719700,  4167800 
720700,  4167700 
721100.4167400 
721700,  4167700 
722500,  4167600 
723500, 4166300 
723200,  4165600 
723600,  4165600 
723700,  4164900 
725000,  4163700 
724900,  4162800 
725400,  4162700 
726300, 4163500 
726000,  4163000 
726200, 4160600 
725000,  4160200 
726300.  4160200 
727000, 4160400 
727500,  4159800 
727800,  4160400 
729000,  4160800 
730300,  4160500 
731500,4161400 
732000,  4160800 
732000,  4160000 
733700,  4158700 
733300,  4158300 
733400,  4157100 
730900,4156500 
727100,4156700 
725900,4156400 
723300, 4155400 
722300.  4155000 
723800,  4157500 
722500,4159000 
720900,  4159300 
719700,  4158500 
719100,  4158000 
718000,  4157700 
717900,4157200 
718400,  4157300 
718700,  4156300 
717000,  4155800 
716300.  4155700 


720500.  4167800 
720900,  4167500 
721300. 4167700 
722000,  4167600 
723200, 4167100 
723000,  4166100 
723400. 4165700 
723600.  4165100 
724300,4164900 
725300, 4163800 
725100,  4162700 
726000.  4164100 
726200,  4163100 
726100,4162700 
725800,  4160600; 
725300, 4159800; 
727000,  4159500; 
727300, 4160700 
727600,  4159800 
728300, 4160400 
730400.  4160100 
730600.  4160600 
731900, 4161400 
731700,4160700 
733500.  4159000 
733300.  4158600 
733800.  4157700 
731700.4156900 
728900.4156600 
726900.4156400 
723900,  4155300 
722500.  4155000 
722300,  4157400 
723700.  4159000 
722200,  4159300 
720900.4158500 
719700.4158100 
718700.  4157600; 
717800,4157400 
718000,  4157000 
718700,  4156700 
717400,4156300 
716600,  4155800 


716200,4155000; 
retiuning  to  715900,  4154900. 

(9)  Unit  6:  Merced  and  Mariposa 
counties.  California. 

(i)  From  USGS  1:24,000  quadrangle 
maps  Atwater,  Haystack  Mtn..  Indian 
Gulch,  Merced.  Merced  Falls.  Owens 
Reservoir,  Planada,  Snelling,  Winton. 
and  Yosemite  Lake,  California,  land 
bounded  by  the  following  UTM  10  NAD 
83  coordinates  (E,  N):  734700,  4133300; 
734700,  4133700;  734100,  4133900; 
733100,  4133900;  733100,  4134600; 
732700,  4134600; 732600.  4135000; 
732300,  4135500;  730300,  4135400; 
729900,  4135700;  729900,  4136500; 
726500,  4136500;  726400,  4136100; 
725900,  4136100;  725900,  4135300; 
7Z5600,  4135100;  725500,  4135100; 
725300,  4135500;  725100,  4135400; 
725000, 4135400;  725000,  4135600; 
724800. 4135700;  724600, 4135700; 
724600, 4134700; 724200,  4134700; 
724200, 4135500;  723400,  4135500; 
723400,  4135600;  722800,  4135600; 
722800. 4135000;  722600,  4135000; 
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722600, 4134700;  722500. 4134700 


722200. 
722800. 
721900. 
721000. 
717800, 
717000, 
714100, 
713600. 
713000. 
713700. 
714500, 
717000, 
718200, 
719700, 
720600. 
719600, 
721300. 
724400. 
725500, 
727200. 
728500, 
731600, 
732600. 
734100. 
735600. 
737100, 
738200. 
739000. 
740200. 
740800, 
741700, 
742100. 
744000. 
744300. 
744000, 
745500, 


4137900 

4139300 

4140200 

4140900 

4137700 

4138200 

4141300 

4142400 

4143900 

4144600 

4145700 

4145800 

4145900 

4148400 

4149200 

4149800 

4150700 

4153300 

4154200 

4155900 

4155600 

4155500 

4155200 

4154900 

4156000 

4155400 

4154200 

4152800 

4151800 

4150300 

4149400 

4147100; 

4145600 

4143900 

4142000 

4140300 


722800. 4137900 
721900. 4139300 
721000.  4140200 
717800. 4140900 
717100. 4137700 
714500. 4140900 
714100, 4142200 
713200,  4143000 
713100,  4144300 
714500. 4145300 
715800. 4145800 
718000.  4145400 
718200, 4147600 
720600,  4148600 
719600, 4149200 
720300,  4149800 
721700.4150700 
725000, 4153500 
725800, 4154800 
727800,  4155900 
730200, 4155600 
732400, 4155400 
733200, 4154700 
734600,  4154800 
735900, 4156000 
737800. 4155000 
738300, 4153300 
739100,  4152200 
740800, 4151500 
741100.  4149900 
742100. 4148500 
743400.  4146100 
744400, 4144600 
743900. 4142700 
744200. 4141700 
thence  south  to  x 


coordinate  745500  on  Bear  Creek; 


thence  southwest  along  Bear  Creek  to  y- 
coordinate  4133300;  thence  west  to  the 
point  of  beginning  at  734700,  4133300. 

(10)  Subunit  7A:  Merced  Coimty, 
California. 

(i)  From  USGS  1:24,000  quadrangle 
maps  Arena,  Atwater,  Sandy  Mush,  and 
Turner  Ranch,  California,  land  bounded 
by  the  following  UTM  10  NAD  83 
coordinates  (E,  N):  726800,  4115300> 
725900,  4115300;  725900,  4116900; 
724300, 4116900;  724300,  4117600; 
722600,  4117500;  722600,  4117600; 
721800.  4117600;  721800.  4118400; 
720200.  4118400;  720200.  4117600; 
719400.  4117600;  719500.  4115900; 
717800,  4115900;  717800, 4116700; 
717300,  4116700;  717300,  4117500; 
718600.  4117500;  718600,  4118291; 
718900,  4118300;  718900,  4118900; 
718100,4118900;  717700.  4119100; 
717700.  4119900;  718500.  4120000; 
718500. 4121300;  718900,  4121300; 
718900. 4120000;  719300,  4120000; 
719400, 4120400;  720400,  4120400; 
720400,4121700;  721300,4121700; 
722000,  4122500;  722900,  4122500; 
722900, 4121200;  721300,  4121200; 
721300, 4120300;  722900,  4120300; 
722900,  4119500;  722200,  4119500; 
722200, 4118500;  726100,  4118600; 
726100, 4120100;  728600,  4120200; 
728600, 4119200;  727800,  4119200; 
727700,  4118600;  727500,  4118400; 
727500, 4116900;  726800,  4116900; 
returning  to  726800,  4115300. 

(11)  Subunit  7B:  Merced  County, 
California. 


(i)  From  USGS  1:24,000  quadrangle 
maps  El  Nido  and  Sandy  Mush, 
California,  land  bounded  by  the 
following  UTM  10  NAD  83  coordinates 
(E,  N):  711600,  4118100;  709900, 
4118100;  709900,  4118800;  708400, 
,4118100; 707300, 
, 4118300;  705900, 
,4119800;  703700, 
, 4121100;  702800, 
, 4121800;  703900, 
, 4122800;  703300, 
, 4125800;  700600, 
, 4127600;  700500, 
, 4130600;  701700, 
, 4129200;  703300, 
, 4129000;  704200, 
, 4128400; 703500, 
, 4127200; 704200, 
, 4126600; 703500, 
, 4126100;  704500, 
, 4125400;  707900, 
, 4126100;  708300, 
, 4125400;  709800, 
, 4126000;  710100, 
,4126200;  711500, 
, 4124500;  706700, 
, 4120900;  711600, 
, 4119800;  712300, 
, 4119600;  713200, 
, 4118800;  711600, 
4118700;  returning  to  711600,  4118100. 

(12)  Map  follows  of  all  critical  habitat 
units  for  Neostapfia  colusana  (Colusa 
grass). 
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4118800;  708400 
4118100;  706800 
4118700;  704600 
4120700;  703200 
4121700;  704200 
4122800;  703400 
4124500; 702000 
4127000;  700100 
4129200;  700500 
4130600;  701800 
4129200;  704200 
4128400;  703400 
4127800;  704200 
4126500;  703500 
4126100; 704500 
4125400;  707200 
4126100;  708300 
4125400; 709100 
4125700;  709800 
4126200;  711500 
4124600;  706700 
4122100;  706800 
4120700;  711600 
4119800;  712400 
4119500;  713100 
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BHJJNQ  CODE  4ilO-<6-P 

Family  Poaceae:  Orcuttia  inaequalis 
(San  Joaquin  Valley  Orcutt  Grass). 


(1)  Critical  habitat  imits  are  depicted       and  Tulare  counties,  California,  on  the 
for  Merced,  Mariposa,  Madera,  Fresno        map  below. 
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Family  Poaceae:  Orcuttia  inoequalis 
(San  Joaquin  Valley  Orcutt  Grass). 


(1)  Critical  habitat  units  are  depicted 
for  Merced.  Mariposa.  Madera.  Fresno 


and  Tulan-  counties,  California,  on  the 
map  below. 
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(2)  The  primary  constituent  elements 
of  critical  habitat  for  Orcuttia  inaequalis 
are  the  habitat  components  that  provide: 

(i)  Vernal  pools,  swales,  and  other 
ephemeral  wetlands  and  depressions  of 
appropriate  sizes  and  depths  and  the 
adjacent  upland  margins  of  these 
depressions  that  sustain  Orcuttia 
inaequalis  germination,  growth  and 
reproduction,  including  but  not  limited 
to  vernal  pools  on  alluvial  fans,  high 
and  low  stream  terraces,  and  tabletop 
lava  flows.  These  habitats  typically 
become  inimdated  during  winter  rains, 
but  are  dry  during  the  summer  and  do 
not  necessarily  fill  with  water  every 
year;  and; 

(ii)  The  associated  watershed(s)  and 
hydrologic  featiues,  including  the  pool 
basin,  swales,  and  siurounding  uplands 
(which  may  vary  in  extent  depending  on 
pool  size  and  depth,  soil  type  and 
depth,  hardpan  or  claypan  type  and 
extent,  topography,  and  climate)  that 
contribute  to  the  filling  and  drying  of 
the  vernal  pool  or  ephemeral  wetland, 
and  that  maintain  suitable  periods  of 
pool  inundation,  water  quadity,  and  soil 
moisture  for  Orcuttia  inaequalis 
germination,  growth  and  reproduction, 
and  dispersal,  but  not  necessarily  every 
year. 

(3)  Critical  habitat  does  not  include 
existing  man-made  featiires  and 
structures,  such  as  buildings,  roads, 
aqueducts,  railroads,  airport  runways 
and  buildings,  other  paved  areas,  lawns, 
and  other  urban  landscaped  areas  not 
containing  one  or  more  of  the  primary 
constituent  elements. 

(4)  Unit  1:  Merced  and  Mariposa 
counties,  California. 

(i)  From  USGS  1:24,000  quadrangle 
maps  Atwater,  Haystack  Mtn.,  Indian 
Gulch,  Merced.  Merced  Falls,  Owens 
Reservoir,  Planada,  Snelling,  Winton, 
and  Yosemite  Lake,  California,  land 
bounded  by  the  foUowing  UTM  10  NAD 
83  coordinates  (E,  N):  734700, 4133300; 
734700,  4133700;  734100,  4133900; 
733100,  4133900;  733100,  4134600; 
732700,  4134600;  732600,  4135000; 
732300,  4135500;  730300,  4135400; 
729900,  4135700;  729900,  4136500; 
726500,  4136500;  726400,  4136100; 
725900,  4136100;  725900,  4135300; 
725600, 4135100; 725500, 4135100; 
725300,  4135500;  725100,  4135400; 
725000,  4135400;  725000,  4135600; 
724800,  4135700;  724600,  4135700; 
724600, 4134700;  724200,  4134700; 
724200, 4135500:  723400,  4135500; 
723400,  4135600;  722800,  4135600; 
722800, 4135000;  722600,  4135000; 
722600,  4134700;  722500,  4134700; 
722200,  4137900;  722800,  4137900; 
722800, 4139300;  721900,  4139300; 
721900,  4140200;  721000,  4140200; 
721000,  4140900;  717800,  4140900; 


717800,  4137700;  717100,  4137700; 
717000, 4138200;  714500,  4140900; 
714100,  4141300;  714100,  4142200; 
713600. 4142400:  713200,  4143000; 
713000, 4143900;  713100,  4144300; 
713700, 4144600;  714500,  4145300; 
714500,  4145700;  715800,  4145800; 
717000, 4145800;  718000,  4145400; 
718200,  4145900;  718200,  4147600; 
719700,  4148400;  720600. 4148600; 
720600,  4149200;  719600,4149200; 
719600,  4149800;  720300.  4149800; 
721300,  4150700;  721700,  4150700; 
724400, 4153300;  725000,  4153500; 
725500,  4154200;  725800,  4154800; 
727200, 4155900;  727800,  4155900; 
728500,  4155600;  730200,  4155600; 
731600, 4155500;  732400,  4155400; 
732600, 4155200;  733200,  4154700; 
734100, 4154900;  734600.  4154800; 
735600, 4156000;  735900,  4156000; 
737100,  4155400;  737800,  4155000; 
738200, 4154200;  738300.  4153300; 
739000,  4152800;  7391D0,  4152200; 
740200,  4151800;  740800.  4151500; 
740800,  4150300;  741100,  4149900; 
741700,  4149400;  742100,  4148500; 
742100, 4147100;  743400,  4146100; 
744000, 4145600;  744400, 4144600; 
744300,  4143900;  743900,  4142700; 
744000, 4142000;  744200,  4141700; 
745500,  4140300;  745500,  4139600; 
745500,  4139500;  745400.  4139400; 
thence  southwest  to  y-coordinate 
4139300  on  Bear  Creek;  thence 
southwest  along  Bear  Creek  to  y- 
coordinate  4133300;  thence  west  to  the 
point  of  beginning  at  734700,  4133300. 

(5)  Unit  2:  Merced.  Mariposa  and 
Madera  coxmties,  California. 

(i)  From  USGS  1:24,000  quadrangle 
maps  Le  Grand,  Owens  Reservoir, 
Plainsburg,  Planada,  and  Raynor  Creek, 
California,  land  bounded  by  the 
following  UTM  10  NAD  83  coordinates 
(E,  N):  745500,  4139300;  745500, 
4139100;  745500,  4137700;  746600. 
4137100;  747300,  4137300;  747200. 
4135800;  747600,  4135300;  747600. 
4134800;  748100,  4134400;  747800, 
4133700;  748400,  4133300;  748600, 
4133900;  749500,  4133400;  749600, 
4132100;  750400,  4131600;  750100, 
4129800; 753100,  4129800;  754000, 
4129300;  753400,  4128400;  752500, 
4126600;  752300,  4126400; 752200. 
4125500;  752800.  4125600;  753900, 
4125000;  755000,  4125700;  755100, 
4125300;  755900, 4125200;  756100, 
4124900;  757100,  4124900;  757300. 
4124400;  756700,  4124000;  757000, 
4123700;  757600,  4123900;  757900, 
4123200;  758400.  4122900;  759200. 
4122900;  760300,  4121300;  761000, 
4121000;  761300,  4120300;  762100. 
4119400;  thence  south  to  x-coordinate 
762100  on  the  Chowchilla  River;  thence 
southwest  along  the  Chowchilla  River  to 
Ash  Slough:  thence  southwest  along 


Ash  Slough  to  x-coordinate  751800; 
thence  north  to  751800,  4114900; 
751600. 4115400;  752000,  4115800; 
751900. 4116000;  751400,  4116100; 
751100, 4116300;  751100,  4116700; 
750700, 4116700:  749900,  4116500; 
745100,  4116500;  745100.  4117700; 
744500. 4117800;  Z44500,  4118500; 
743500.  4118500;  743500,  4119100; 
745300, 4119100;  745300.  4119600; 
744600, 4119600;  744600,  4120700; 
745500,  4120700;  745800.  4121600; 
745400.  4121600;  745400.  4121800; 
746100.  4121800;  746200.  4122200; 
747500.  4122400;  747500.  4123900; 
747000,  4124700;  746900,  4125100; 
743600,  4125000:  743600.  4127000; 
742700, 4127000;  741900,  4127000; 
741900, 4128700;  742700,  4128700; 
742700, 4129200;  743500,  4129600: 
743500, 4132200;  744000.  4133400; 
742700,  4133400;  742600.  4133500; 
741500,  4132900;  740900,  4132200; 
740800, 4132600;  740300.  4132600; 
740300, 4133500:  741000,  4133500; 
741000.  4133900:  741900.  4133900; 
741800. 4135800:  741000.  4135800; 
741000. 4136400;  thence  north  to  x- 
coordinate  741000  on  Bear  Creek; 
thence  northeast  along  Bear  Creek  to  y- 
coordinate  4139300;  ti^ence  east  to  the 
point  of  beginning  at  745500. 4139300. 

(6)  Unit  3:  Madera  Coimty.  California. 

(i)  From  USGS  1:24,000  quadrangle 
maps  Le  Grand,  Owens  Reservoir. 
Plainsburg.  Planada,  and  Rajmor  Creek. 
California,  land  bounded  by  the 
following  UTM  10  NAD  83  coordinates 
(E,  N):  766600.  4105100;  764500, 
4105000;  764500,  4106400;  764800, 
4106300; 765200,  4106400;  765700, 
4106500;  765900,  4106700;  766100, 
4106700;  766100,  4106500;  766300, 
4106400;  766600,  4106300;  766700, 
4106300;  766600,  4107800;  765200. 
4107800;  764400.  4108600;  764100. 
4109100;  763300,  4109500;  763200, 
-  4109800;  764800,  4109900;  764700, 
4112300:  766400. 4112300;  thence  east 
to  UTM  zone  11,  land  bounded  by  the 
following  UTM  11  NAD  83  coordinates 
(E.  N):  233400.  4112300;  233500. 
4112300;  234100.  4112200;  234700. 
4112200;  235500.  4112900;  235700, 
4112600:  235700,  4111500;  236200, 
4111800;  236400,  4111800;  236800, 
4111300:  236400.  4110800;  236400. 
4109500;  237000,  4108700;  237600, 
4108600: 238400,  4109300;  241300, 
4109300;  242100.  4108700;  242100. 
4107300;  242100.  4106800;  242300. 
4106800;  244300.  4105600;  245200,  ~^ 
4104700;  245800,  4103600;  246100, 
4102700;  246500,  4101800;  246800, 
4101300;  247200.  4100900;  248300. 
4100900;  248900.  4101400;  250200. 
4101400;  250100.  4099500:  251400. 
4097600;  251400.  4095900;  252000. 
4096200:  252700.  4096200;  252700.  - 
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4095700;  252500,  4095700;  252100, 
4095600;  252100, 4094800;  250500. 
4094800;  250400, 4093200;  253300, 
4093200;  253300,  4092800;  253600, 
4091300;  253400,  4090500:  251100, 
4089300;  251100,  4089300;  247000, 
4089400;  245400.  4089400;  245400, 
4090100;  245500,  4093000;  242300. 
4093100;  242300,  4095000;  242500, 
4095100;  244000,  4095000;  244000, 
4096700;  244800,  4096600;  244900, 
4098200;  245700,  4098200;  245700, 
4099800;  242500,  4100000;  242400. 
4095200;  242300,  4095200;  237600, 
4095200;  237600,  4096200;  237700, 
4098500:  239600,  4098400;  239700, 
4100000: 236100,  4100100;  236100, 
4100400;  237000,  4102700;  237000, 
4104300;  237000,  4104900;  234800, 
4105000;  234700,  4105300;  234600, 
4105300;  234100.  4105100;  233200. 
4105100;  thence  west  to  UTM  zone  10 
to  the  point  of  beginning  at  UTM  10 
NAD  83  coordinates  766600,  4105100. 

(7)  Unit  4:  Fresno  County,  California, 
(i)  From  USGS  1:24,000  quadrangle 

map  Friant,  California,  land  bounded  by 
the  foUowing  UTM  11  NAD  83 
coordinates  (E,  N):  260100,  4086600; 
259200,  4086600;  259200,  4087700; 
259600,  4087500;  260000,  4087500; 
260100, 4087900; 259700,  4088100; 
258500,  4088200:  258000,  4088300; 
258000,  4089100;  258500,  4089300; 
258500. 4089800:  258300.  4089800; 
257700, 4089200;  256600,  4089200; 
256600.  4090200;  256800. 4090800; 
256900.  4092700; 257200.  4094300; 
257300,  4095500;  258600,  4096700; 
258900,  4096700;  259600,  4096700; 
259600,  4094700;  260300,  4094700; 
260300,  4093300;  259400,  4091700; 
260800,  4091700;  262200,  4091100; 
262900,  4091100:  262900,  4090400; 
263000.  4090100:  262700.  4089600; 
262400.  4089500;  261800.  4089100; 
261500.  4089500:  261400.  4088200;' 
261100.  4088200; 261100,  4087400; 
260200. 4087400;  returning  to  260100. 
4086600. 

(8)  Subunit  5A:  Madera  County. 
California. 

(i)  From  USGS  1:24.000  quadrangle 
maps  Millerton  Lake  East  and  Nortib 
Fork.  California,  land  bounded  by  the 
following  UTM  11  NAD  83  coordinates 
(E.  N):  271200,  4106800;  270200. 
4106800;  269900.  4107000;  269900. 
4107600;  270100. 4108600;  269300. 


4108300;  269000.  4108700;  268500, 
4108700;  268300,  4110000; 268800, 
4110400;  268900, 4111000; 268300, 
4111300: 268500, 4111500; 268600, 
4112300;  268800,  4112400;  270600, 
4112400; 270800, 4112100;  270700, 
4111300;  269600,  4110800;  269700, 
4110500;  270000,  4110200;  270600, 
4109700;  270800,  4108800;  271300, 
4108400;  271500,  4107800;  271600, 
4107300;  retviming  to  271200, 4106800. 

(9)  Subunit  SB:  Fresno  Coimty, 
California. 

(i)  From  USGS  1:24.000  quadrangle 
maps  Academy  and  Millerton  Lake  East, 
California,  land  bounded  by  the 
following  UTM  11  NAD  83  coordinates 
(E.  N):  267300.  4097300;  266900, 
4097300;  267000,  4097600;  267800, 
4098300;  268100,  4098700;  268100, 
4098900;  268000.  4099100;  267400. 
4099800;  267400.  4100300;  267700. 
4100800;  268100.  4101400;  268600. 
4101400;  269100,  4101100; 269600. 
4101100;  269800,  4101300;  269900, 
4101500;  269600,  4102200;  269200. 
4102400;  268600.  4102800;  268700, 
4103800;  269100,  4103800;  269600, 
4103100;  270200,  4103500;  270300, 
4103500;  270700.  4102500;  270500. 
4102400;  270300. 4102200;  270300,   . 
4101900;  270500.  41G1500;  270600, 
4101100;  270500,  4101000;  270200. 
4100700;  269400,  4100500;  268300, 
4100500;  268100, 4100300; 268100, 
4100100;  268400,  4099800;  268600, 
4099500;  268700,  4099200;  268700. 
4098900:  268600,  4098300;  268500, 
4098100;  268400,  4097800; 268100, 
4097600;  267800,  4097400;  returning  to 
267300,  4097300. 

(10)  Subunit  6A:  Tulare  County. 
California. 

(i)  From  USGS  1:24,000  quadrangle 
maps  Monson  and  Traver,  California, 
land  boimded  by  the  following  UTM  11 
NAD  83  coordinates  (E,  N):  293800. 
4034000;  292500,  4034000;  292600. 
4035400;  291700.  4035400;  291700. 
4035600;  290500.  4035700;  290500. 
4036100;  289800.  4036100;  289800. 
4035700:  289400.  4035700;  289400. 
4034500;  288500,  4034500;  288500, 
4034200;  287700.  4034200;  287700. 
4034500;  287000.  4034600;  287000. 
4035100;  288500.  4035100;  288500. 
4035600;  287700.  4035700;  287700, 
4036700;  289300.  4036700;  289400, 
4037400;  291100.  4037400;  291100. 


4037200; 291800. 4037200;  291900. 
4036800:  292700, 4036800;  292700, 
4037600;  291900,  4037700;  292000, 
4039700; 292500, 4039700;  292500. 
4039400;  292800,  4039400;  292800. 
4038500;  294400,  4038500;  294300, 
4035500;  293500,  4035500;  293500, 
4034800;  293800.  4034800;  returning  to 
293800.  4034000. 

(11)  Subunit  6B:  Tulare  County. 
Califomia. 

(i)  From  USGS  1:24,000  quadrangle 
maps  Auckland,  Ivanhoe,  Stokes  Mtn., 
and  Woodlake.  Califomia.  land  bounded 
by  the  following  UTM  11  NAD  83 


coordinates  (E,  N) 
307800, 4033500 
305900,  4035100 
305300,  4038400 
305000,  4039200 
305600,  4039300 
306500,  4038600 
306800,  4039900 
308500,  4040700 
307600,  4041500 
307100,  4042600 
307800,  4044500 
309000, 4043900 
311700, 4043400 
312700, 4043000 
313000,  4042300 
311000,4041000 
311200,4040000 
312100,  4040700 
313000,4041000 
313700, 4040300 
312700, 4039600 
313300,4039400 
313100,  4038600 
313900,  4038500 
314600,  4038000 
314800,  4037200 
314100,  4036400 
315100,  4036600 
316100,  4036400 
316400.  4035200 
314100,  4034600 
311100.4035100 
310500, 4034800 
310200.  4036600 
308500.  4036700 
309100,  4035400 


308300,  4033500; 
306600,  4034100 
305700,  4036700; 
305000, 4038600 
305300,  4039300; 
306000,  4038600; 
306900, 4039000 
308100,  4040200 
308200, 4041500 
307100,  4042000; 
307700,  4043700; 
308200,  4044700 
309600,  4043400 
312100,4043000 
313000,4042700 
312500,4042000 
311000,4040400 
311700,4040000 
312700.4041000; 
313600,  4040500; 
313100,  4039600; 
312700,  4039400; 
313500,  4039000; 
313700, 4038600 
3I4IOO,  4038000 
314800,  4037500 
314000,  4036600 
314900,  4036400 
315500, 4036600 
316400,  4035400 
315900,  4034500 
313400,4034900 
310700, 4034800 
310200,  4035000 
309800,  4036700 
308400,  4035800; 


309100,  4034200; 
retitming  to  308300, 4033500. 

(12)  Map  follows  of  all  critical  habitat 
units  for  Orcuttia  inaequalis  (San 
Joaquin  Valley  Orcutt  grass). 

MUJNQ  COOC  4>1(K66-P 
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BNJJNG  CODE  431 0-SS-C 

Family  Poaceae:  Orcuttia  pilosa 
(Hairy  Orcutt  Grass). 


(1)  Critical  habitat  imits  are  depicted 
for  Tehama,  Butte,  Glenn,  Colusa, 
Stanislaus,  Merced,  Madera,  Mariposa 


and  Fresno  coiuities,  California,  on  the 
map  below. 
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(2)  The  primary  constituent  elements 
of  critical  habitat  for  Orcuttia  pilosa  are 
the  habitat  components  that  provide: 

(i)  Vernal  pools,  swales,  and  other 
ephemeral  wetlands  and  depressions  of 
appropriate  sizes  and  depths  and  the 
adjacent  upland  maiyns  of  these 
depressions  that  siistain  Orcuttia  pilosa 
germination,  growth  and  reproduction, 
including  but  not  limited  to  features 
occiuring  on  both  acidic  and  saline- 
alkaline  soils,  with  an  iron-silica 
cemented  hardpan  at  claypan,  and  that 
typically  become  inundated  during 
winter  rains,  but  are  dry  during  the 
summer  and  do  not  necessarily  fill  with 
water  every  year;  and 

(ii)  The  associated  watershedCs)  and 
hydrologic  features,  including  the  pool 
basin,  swales,  and  siurounding  uplands 
(which  may  vary  in  extent  depending  on 
pool  size  and  depth,  soil  type  and 
depth,  hardpan  or  claypan  type  and 
extent,  topography,  and  climate]  that 
contribute  to  the  filling  and  drying  of 
the  vernal  pool  or  ephemeral  wetland, 
and  that  maintain  suitable  periods  of 
pool  inundation,  water  quality,  and  soil 
moistiue  for  Orcuttia  pilosa 
germination,  growth  and  reproduction, 
and  dispersal,  but  not  necessarily  every 
year. 

(3)  Critical  habitat  does  not  include 
existing  man-made  features  and 
structmes,  such  as  buildings,  roads, 
aqueducts,  railroads,  airport  runways 
and  buildings,  other  paved  areas,  lawns, 
and  other  urban  landscaped  areas  not 
containing  one  or  more  of  the  primary 
constituent  elements. 

(4)  Unit  1:  Tehama  and  Butte 
counties,  California. 

(i)  From  USGS  1:24,000  quadrangle 
maps  Acorn  Hollow,  Foster  Island, 
Nord,  Richardson  Springs  NW.  and 
Vina,  California,  land  bounded  by  the 
following  UTM  10  NAD  83  coordinates 
(E,  N): 583100,  4413100;  582900, 
4413400;  582900,  4415900;  582000, 
4418300;  581800,  4419200;  582000, 
4419500;  581400, 4420000;  581400, 
4420400;  581800,  4420700;  581600, 
4421000;  583200,  4422600;  583500, 
4423600;  585200,  4424500;  586000, 
4424500;  587500,  4426100;  588200, 
4426500;  588800,  4430200;  589500, 
4429500;  589500, 4428600;  589500, 
4428000;  589800,  4427100;  590500, 
4426400;  590500,  4425300;  591200, 
4424400; 591500,  4423300;  591600, 
4422100;  590900,  4420900;  590700, 
4419800;  588000,  4417000;  587500, 
4416400; 587200,  4415500;  587200, 
4414000;  586400,  4413800;  586200, 
4413600;  586200,  4413400;  584200, 
4413400;  returning  to  583100,  4413100. 

(5)  Unit  2:  Butte  County,  California, 
(i)  From  USGS  1:24,000  quadrangle 

map  Hamlin  Canyon,  California,  land 


bounded  by  the  following  UTM  10  NAD 
83  coordinates  (E,  N):  611100,  4387700; 
610400,  4388500;  610300,  4388800; 
609200,  4389800;  609100,  4390100; 
610200, 4391100; 610300,  4391400; 
611100,  4391400;  611500,  4391300; 
612500,  4390200;  613300,  4389600; 
613300, 4388900;  613200,  4388400; 
612800,  4388000;  612100,  4387900; 
611500, 4387900;  returning  to  611100. 
4387700. 

(6)  Unit  3:  Glenn  and  Colusa  counties, 
CalifcMmia. 

(i)  From  USGS  1:24,000  quadrangle 
maps  Logandale,  Maxwell,  Moulton 
Weir,  and  Princeton,  California,  land 
bounded  by  the  following  UTM  10  NAD 
83  coordinates  (E,  N):  572900,  4357400; 
571200,  4357400;  571200,  4358200; 
570400,  4358200;  570400,  4359000; 
569600,  4359000;  569500,  4360500; 
569300,  4362200;  569500,  4363300; 
569500,  4367200;  570000,  4367200; 
569900,  4368400;  570300,  4368400; 
571000,  4367600;  571000,  4367800; 
570700, 4368500;  570900,  4368800; 
571500,  4368800;  571900,  4368300; 
571900,  4367600;  572100,  4367600; 
572400,  4368100;  572400,  4368400; 
572600,  4368900;  572800,  4368900; 
573000,  4368100;  573400,  4368000; 
573800,  4367600;  574100,  4367300; 
574400, 4367200;  574500, 4366400; 
574900,  4366400;  574900,  4365600; 
574700, 4365500;  574400, 4364100; 
575200,  4363900;  575600,  4363600; 
575100,  4362400;  575600,  4361400; 
575100,  4360700; 576000, 4359600; 
575500,  4358900; 575700, 4358300; 
575900,  4357700;  575300,  4357800; 
575000,  4357700;  574700,  4357700; 
573600,  4357800;  573500,  4358200; 
572900, 4358200;  returning  to  572900, 
4357400. 

(7)  Unit  4:  Stanislaus,  Merced  and 
Mariposa  coimties,  California. 

(i)  From  USGS  1:24,000  quadrangle 
maps  Cooperstown,  La  Grange,  Merced 
Falls,  Montpelier,  Paulsell,  Snelling, 
and  Turlock  Lake,  California,  land 
boimded  by  the  following  UTM  10  NAD 
83  coordinates  (E,  N):  715900,  4154900; 
715400,  4155600;  715300, 4156600; 
715100,  4156600;  715000,  4156200; 
714800, 4156100; 714800, 4155800; 
714700,  4155600;  714200,  4155600; 
714000,  4155400;  713800,  4155400; 
712600,  4155200;  712600,  4157100; 
711200,  4157100;  711100,  4161900; 
706300,  4161800;  706100,  4165000; 
702900,  4165100;  702500,  4165200; 
702500,  4165900;  702600,  4166600; 
703700, 4167200; 704600. 4168200; 
704900,  4168200;  705300. 4167800; 
705900,  4167800;  707000,  4167500; 
707700,  4167600;  708100,  4167300; 
709400,  4167300;  709600,  4167300; 
710200,  4166800:  711000,  4167600; 
711600,  4167800;  712600,  4167800; 


713200,  4167600 
712900,  4167200 
711800, 4167000 
711600,4166600 
711800,4166600 
712000.  4166300 
712200,  4166500 
712500,  4166400 
712700,  4166200 
712800,  4166300 
712800,  4166800 
712500,4165800 
712700,  4165600 
712400, 4165500 
712500.4165300 
712400,  4165100; 
712600,  4165000 
712700, 4164800 
712500,4164800 
712400,  4164300 
713100,  4164300 
712900.4163800 
713100,  4163800 
713600,  4164000 
713700,  4164300 
714400,  4164500 
714600,  4164800 
714800,  4164200 
714400.  4163600 
715200. 4164000 
715400,  4164200 
715100,4163700 
714800. 4163300 
715000.  4163200 
715900.4163100 
716100,  4162800 
716300,  4162900 
716500. 4163100 
716600,  4163500 
716500.  4163800 
716800.  4164500 
716800.  4165300 
717200,4166100 
716600,  4166400 
716400,  4167000 
716600,  4167300 
717500,  4167400 
718500,  4167100 
718700,  4166400 
719300,  4166800 
719500,  4167400 
719700,  4167800 
720700,  4167700 
721100,4167400 
721700,  4167700 
722500,  4167600 
723300, 4167400 
723000,  4169200 
723800,  4169800 
724600,  4169200 
725100,  4167900: 
726200.  4167100 
726500.  4166600 
727700,  4165800 
730100,  4165400 
730500,  4164900 
731300.  4164100 
731800,  4163400 


713200,  4167200; 
712600,  4166900: 
711600,  4166800 
711800,4166500 
711900,4166600; 
712100,4166500 
712300,  4166400 
712500,  4166200 
712700,4166300; 
713000,  4166100; 
712700, 4165800 
712500,  4165600 
712600,  4165400 
712300, 4165400 
712500,  4165200 
712600, 4165100; 
712600,  4164900; 
712600,  4164700 
712400, 4164800 
712800,  4164500 
713200,4164100 
712900,  4163700; 
713500,  4164000; 
713600,4164100; 
714200,  4164300 
714500,  4164800 
714800,  4164700 
714400,  4164000 
714500, 4163500; 
715300,4164200 
715300,  4163900; 
715000,  4163500: 
714900,  4163200 
715700,  4163200 
716000,  4162900 
716200,  4162800 
716400.  4163000 
716600,  4163200 
716500, 4163600; 
716600,4164100; 
716700,  4164900: 
717200,  4165800 
717000,4166400 
716400,  4166300 
716600,  4167200 
717000,4167400 
718100,  4167300 
718600,  4166600 
719100,  4166700 
719800, 4166800 
719500,  4167600 
720500, 4167800 
720900. 4167500 
721300,4167700 
722000,  4167600 
722900,  4167500 
723000,  4168400 
723300, 4169700 
724100,  4169800; 
724700,  4168300 
725300, 4167200 
726500,  4166800 
727300,  4166000 
729000,  4165800 
730400,  4165100 
730700,  4164100 
731700,4163800 
732200, 4162600 
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732200,  4162500 
733000, 4162600 
733700.  4161500 
734600.  4160400 
734800.  4159500 
734300.  4158100 
734700.  4158000 
735000,  4158800 
735700.  4158600 
736200,  4157500 
736900,  4157100 
736300,  4156500 
735500, 4156300; 
733400.  4157100; 
730900,  4156500; 
727100,  4156700; 
725900,  4156400; 
723300,  4155400 
'722300,  4155000 
723800. 4157500 
722500,  4159000 
720900,  4159300 
719700, 4158500 
719100, 4158000 
718000.  4157700 
717900,4157200 
718400.  4157300 
718700,  4156300 
7'17000,  4155800 
716300,  4155700 


732700,  4162700 
733600, 4162100 
733600, 4161000 
734800, 4160200 
734400.  4158700; 
734500, 4157900 
734900,  4158300 
735500, 4158800 
735600,  4158100 
736800, 4157300 
736900.  4156500 
736000.  4156300 
734100. 4156900 
731700.  4156900 
728900,  4156600 
726900, 4156400 
723900.  4155300 
722500, 4155000 
722300, 4157400 
723700, 4159000 
722200, 4159300 
720900,  4158500 
719700,  4158100 
718700, 4157600 
717800,4157400 
718000, 4157000 
718700, 4156700 
717400. 4156300 
716600, 4155800 


716200, 4155000; 
returning  to  715900. 4154900. 

(8)  Unit  5:  Madera  Ck)unty,  California. 

(i)  From  USGS  1:24.000  quadrangle 
maps  Daulton,  Kismet,  Raymond,  and 
Ra)mor  Creek.  California,  land  bounded 
by  the  following  UTM  10  NAD  83 
coordinates  (E,  N):  766500,  4107800; 
765200. 4107800;  764700,  4108100; 
764100. 4109200;  763400,  4109300; 
763200.  4109800;  761500,  4109800; 
761500, 4111300;  759800, 4111300; 
759800,  4112500;  759700, 4117100; 
760400,  4117100;  760500, 4118000; 
762100,  4118900;  762800,  4118000; 
763300,  4117200;  763500,  4117600; 
763700.  4117600;  764100,  4117300; 
764200.  4116800;  764500.  4115900; 


765400.  4115900;  765400,  4116400; 
766100,  4116400;  766100,  4115800; 
765900,  4114300:  thence  southeast  to 
UTM  zone  11.  land  boimded  by  the 
following  UTM  11  NAD  83  coordinates 
(E.  N):  233400.  4114200;  233900, 
4114300;  234200,  4114300;  234200, 
4113900;  234300,  4112700;  234900, 
4112700;  235500,  4112900;  235700, 
4112600;  235700,  4111500;  236200, 
4111800;  236400,  4111800;  236800, 
4111300; 236400,  4110800;  236400, 
4109500;  237000,  4108700;  237600, 
4108600;  238400,  4109300;  241300, 
4109300;  242100,  4108700;  242100, 
4107800;  240900,  4106000;  239300, 
4104100; 238900,  4104300;  238500, 
4104600; 238100,  4104300;  237100, 
4104300; 237100,  4105800;  237000. 
4106800;  236000,  4107000;  235800, 
4107100;  234900,  4107100;  234300, 
4107200;  233900,  4108200;  233200, 
4108000;  thence  southwest  to  UTM 
zone  10  to  the  point  of  beginning  at 
UTM  10  NAD  83  coordinates  766500, 
4107800. 

(9)  Unit  6:  Madera  and  Fresno 
Coimties,  California. 

(i)  From  USGS  1:24,000  quadrangle 
maps  Daulton,  Fresno  North,  Gregg, 
Hemdon,  Lanes  Bridge,  and  Little  Table 
Mtn.,  California,  land  boimded  by  the 
following  UTM  11  NAD  83  coordinates 
(E,  N):  239300,  4104100;  240900, 
4106000;  242100.  4107300;  242100, 
4106800;  242300.  4106800;  244300, 
4105600;  245200,  4104700;  245800, 
4103600; 246100,  4102700;  246500, 
4101800;  246800,  4101300;  247200, 
4100900;  248300,  4100900;  248900, 
4101400;  250200,  4101400;  250200, 
4100200;  250700,  4098600;  250700. 
4097700;  251400.  4097600;  251400. 
4095900;  252000.  4096200;  252700, 
4096200;  252800,  4095200;  252500, 
4095700;  252100,  4095600;  252100, 
4094800;  250500,  4094800;  250400, 


4093200; 253300,  4093200;  253300, 
4092800;  253800,  4090400;  253200, 
4089700;  252600,  4089000;  252400, 
4087900;  252200,  4087700;  251900, 
4086900;  251800,  4086300;  250200, 
4085000;  250200,  4084300;  249300, 
4083200;  248600,  4082700;  248000. 
4082700;  246400.  4083400;  245900. 
4083400;  244700.  4082300;  244000, 
4082300;  243400,  4082800;  242500. 
4083300;  242500,  4084100;  242000. 
4084300;  242000,  4084700;  241700. 
4084700; 241700,  4085500;  241300, 
4085500;  241300,  4087100;  239100, 
4087100; 238800,  4087200;  238800. 
4087800;  239100,  4088100;  239600, 
4088100; 239600,  4088900;  242200. 
4088800;  242200.  4086000;  242600. 
4086000;  242600.  4084700;  243400, 
4084700;  243400,  4083500;  244400, 
4083500; 244500,  4083900;  246100, 
4083900;  246100.  4084500;  246500, 
4084900;  247000,  4084900;  247000, 
4084600; 247800,  4084600;  247800, 
4083800;  249300,  4083800;  249400, 
4085300;  248500,  4085300;  248500, 
4086600;  250000,  4086600;  250000, 
4085900; 250300,  4085400;  251000, 
4086000; 251200,  4087100;  251100, 
4089300; 251000,  4092200;  250400, 
4092200; 250400,  4092800;  245500, 
4093000;  242300.  4093100;  242300. 
4095000;  242500.  4095100;  244000. 
4095000;  244000.  4096700;  244800, 
4096600;  244900.  4098200;  245700. 
4098200;  245700.  4099800;  242500. 
4100000;  242400,  4095200;  242300, 
4095200;  237600,  4095200;  237600. 
4096200;  237700.  4098500;  236100, 
4098500;  236100,  4100100;  236100, 
4100400;  237500,  4101900;  238400, 
4102700;  238800. 4103300;  returning  to 
239300,  4104100. 

(10)  Map  follows  of  all  critical  habitat 
units  for  Orcuttia  pilosa  (hairy  Orcutt 
grass). 
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Family  Poaceae:  Orcuttia  tenuis 
(Slender  Orcutt  Grass). 


(1)  Critical  habitat  units  are  depicted 
for  Siskiyou.  Modoc,  Shasta,  Lassen. 
Tehama.  Butte,  Pliunas,  Lake,  and 


Sacramento  counties,  California,  on  the 
map  below. 
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BILLING  CODE  4310-S5-C 

Family  Poacoao:  Orcuttia  /eni;/s 
(Slender  Orcutt  Grass). 


(1)  Critical  habitat  units  an;  depicted        Sacramento  counties.  California,  on  the , 
for  Siskiyou.  Modoc.  Shasta.  Lassen.  map  bellow'. 

Tehama.  Butte.  Plumas.  Lake,  and 
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(2)  The  primary  constituent  elements 
of  critical  habitat  for  Orcuttia  tenuis  are 
the  habitat  components  that  provide: 

(i)  Vernal  pools,  swales,  and  other 
ephemeral  wetlands  and  depressions  of 
appropriate  sizes  and  depths  and  the 
adjacent  upland  margins  of  these 
depressions  that  sustain  Orcuttia  tenuis 
germination,  growth  and  reproduction, 
including  but  not  limited  to  Northern 
Volcanic  Ashflow  and  Northern 
Volcanic  Mudflow  vernal  pools  (Sawyer 
and  Keeler-Wolf  1995)  with  iron-silica 
and  bedrock  hardpan  impervious  layers, 
and  that  typically  become  inundated 
during  winter  rains,  but  are  dry  during 
the  summer  and  do  not  necessarily  fill 
with  water  every  year;  and 

(ii)  The  associated  watershed(s)  and 
hydrologic  featiu-es,  including  the  pool 
basin,  swales,  and  surrounding  uplands 
(which  may  vary  in  extent  depending  on 
pool  size  and  depth,  soil  type  and 
depth,  hardpan  or  claypan  type  and 
extent,  topography,  and  climate)  that 
contribute  to  the  filling  and  drying  of 
the  vernal  pool  or  ephemeral  wetland, 
and  that  maintain  suitable  periods  of 
pool  inundation,  water  quadity,  and  soil 
moisture  for  Orcuttia  tenuis 
germination,  growth  and  reproduction, 
and  dispersal,  but  not  necessarily  every 
year. 

(3)  Critical  habitat  does  not  include 
existing  man-made  features  and 
structures,  such  as  buildings,  roads, 
aquaducts,  railroads,  airport  nmways 
and  buildings,  other  paved  areas,  lawns, 
and  other  urban  landscaped  areas  not 
containing  one  or  more  of  the  primary 
consituent^  elements. 

(4)  Subunit  lA:  Siskiyou,  Modoc  and 
Shasta  coimties,  California. 

(i)  From  USGS  1:24.000  quadrangle 
maps  Day  and  Timbered  Crater, 
California,  land  bounded  by  the 
following  UTM  10  NAD  83  coordinates 
(E.  N):  635000.  4555400;  633500. 
4557100;  633000,  4558400;  631100, 
4560000;  630400.  4560200;  627700. 
4561300;  626000,  4561600;  626000, 
4562200; 626200,  4562900;  625700, 
4564200; 626100, 4565000; 627100, 
4566500;  627900,  4567000;  628900, 
4567000; 629500,  4566700;  630000, 
4566600; 630300.  4566300;  630600. 
4565700;  630800.  4565600;  630900, 
4564900;  630600,  4563700;  630300, 
4563500;  629900,  4563400;  630000, 
4563000;  630300, 4562500; 630500, 
4562700;  630800,  4562700;  631100, 
4562600; 631400. 4562300;  632200. 
4562100; 632600.  4561700;  632900, 
4561700; 633200,  4561900;  633600. 
4561800;  633900.  4561800;  634200. 
4561500;  634500.  4561300; 634600, 
4560900;  635000,  4560700;  635100, 
4561000;  635300,  4561300; 635400, 
4561600:  637300,  4560000; 637400, 


4559300;  637000,  4557700; 636000, 
4555600;  returning  to  635000,  4555400. 

(5)  Subunit  IB:  Shasta  County, 
California. 

(i)  From  USGS  1:24,000  quadrangle 
maps  Bumey  Falls  and  Dana,  California, 
land  bounded  by  the  following  UTM  10 
NAD  83  coordinates  (E,  N):  617200, 
4548600;  616900,  4548600;  616800, 
4549000;  615900,  4549500;  615700, 
4549800;  615200,  4549900;  614900. 
4550100;  614900,  4550500;  615400, 
4550700;  615900,  4550800;  616100, 
4550900;  616500,  4550600;  616800, 
4550500;  617100,  4550000;  617300, 
4549400;  617400,  4549100;  617500, 
4548700;  returning  to  617200,  4548600. 

(6)  Subunit  IC:  Shasta  County, 
California. 

(i)  From  USGS  1:24,000  quadrangle 
maps  Bumey  and  Bumey  Falls, 
California,  land  bounded  by  the 
following  UTM  10  NAD  83  coordinates 
(E,  N):  614100,  4535000;  613400, 
4535200;  612700,  4535200;  612500, 
4535000;  612000,  4535200;  611700, 
4535900;  611700,  4537000;  611500, 
4538200; 611400,  4538600;  611900. 
4538700; 612300,  4539200;  612400, 
4539700; 613800,  4539100;  614300, 
4539400; 614600,  4539200;  614400, 
4538400;  614400,  4535300;  returning  to 
614100, 4535000. 

(7)  Subunit  ID:  Shasta  County, 
California. 

(i)  From  USGS  1:24,000  quadrangle 
map  Bumey,  California,  land  bounded 
by  the  following  UTM  10  NAD  83 
coordinates  (E,  N):  611800,  4528900;  . 
'  611100, 4528900;  610800,  4529000; 
610100,  4529600;  609500,  4529700; 
609300,  4530000;  608200,  4530700; 
607600, 4530900;  607200,  4532300; 
605800, 4533500;  606300,  4533900; 
606800, 4534500;  607500,  4535500; 
608100, 4536000;  609700,  4536000; 
610300,  4535500;  610500,  4535000; 
610600, 4534600;  610500.  4533700; 
610800. 4532700;  612400.  4531100; 
612600,  4530600;  returning  to  611800, 
4528900. 

(8)  Subunit  IE:  Shasta  Coxmty, 
California. 

(i)  From  USGS  1:24,000  quadrangle 
maps  Miu-ken  Bench  and  Old  Station, 
California,  land  boimded  by  the 
following  UTM  10  NAD  83  coordinates 
(E,  N):  634400,  4509200;  634000, 
4510000; 633800,  4510700;  634100, 
4510800; 634100,  4512300;  633600, 
4512700;  633500,  4513000;  633600, 
4513000;  633800,  4513100;  633900, 
4513400; 634100,  4513500;  634400, 
4513200; 634700,  4513200;  635000, 
4513400;  635800,  4513400;  636000, 
4513100; 636100,  4512800;  636200, 
4512700;  636500,  4512700;  635900, 
4512200; 635900,  4510600;  636300, 


4509900:  635900,  4509600;  returning  to 
634400,  4509200. 

(9)  Subunit  IF:  Lassen  County, 
California. 

(i)  From  USGS  1:24,000  quadrangle 
maps  Poison  Lake  and  Swains  Hole, 
Califomia,  land  bounded  by  the 
following  UTM  10  NAD  83  coordinates 
(E,  N):  644800,  4500100;  644300, 
4500300:643500,  4500400;  642400. 
4500800;  641500,  4501500;  641200. 
4502700;  641600,  4504500;  643500, 
4505500; 645100, 4505200;  645300, 
4506300;  646300,  4507900;  647300, 
4508600; 648800,  4508600;  649100, 
4508800;  650600,  4508800;  651400, 
4508300; 652000,  4507200;  652200, 
4505700;  651500,  4504500;  650700, 
4504100;  650400,  4503700;  650900, 
4502000;  650400,  4501200;  650200, 
4501200;  649600,  4502800;  649100, 
4503200:  647400,  4504400;  647200, 
4504300;  646800,  4503400;  647500, 
4501700; 647500, 4500700; 646800, 
4500300;  retimiing  to  644800,  4500100. 

(10)  Subunit  IG:  Lassen  County, 
Califomia. 

(i)  From  USGS  1:24,000  quadrangle 
maps  Bogard  Buttes,  Harvey  Mtn.,  Pine 
Creek  Valley,  and  Poison  Lake, 
Califomia,  land  boimded  by  the 
following  UTM  10  NAD  83  coordinates 
(E,  N):  661600,  4495200;  661300, 
4495200; 660100,  4496700;  659300, 
4497700; 657500,  4499000;  655500, 
4500700;  655000,  4501200;  654900, 
4501700;  654900,  4502100;  655600, 
4501800;  656600,  4502800;  657700, 
4503200; 659900,  4503700; 661400, 
4504600; 662200,  4505200;  662900, 
4505100; 663600,  4504700;  664200, 
4504500; 664400,  4504300;  664400, 
4503100; 664100,  4503000;  662800, 
4502300;  661600,  4501100;  661300, 
4499600;  661600,  4497900;  661800, 
4497500;  662700,  4496800;  returning  to 
.  661600,4495200. 

(11)  Subunit  IH:  Shasta  County, 
Califomia. 

(i)  From  USGS  1:24,000  quadrangle 
maps  Old  Station  and  West  Prospect 
Pe^,  Califomia,  land  bounded  by  the 
following  UTM  10  NAD  83  coordinates 
iE,  N):  631700,  4490800;  631300, 
4491000; 630900,  4491600;  630300, 
4491600; 630000, 4491600;  629800, 
4491900; 629800,  4492700;  629900, 
4493100;  629300,  4493500;  629100, 
4493700;  629300,  4494200;  629500, 
4494700; 629400,  4494800;  629400, 
4495200; 629700,  4495500;  630500, 
4495700; 630500,  4496500;  631700, 
4497100; 631700,  4497600;  631800, 
4498000; 631900,  4498200;  632000, 
4498400;  fr32100,  4498400;  632400, 
4498400; 633900,  4497900;  634300, 
4496700;  634600,  4496000;  634700, 
4495800; 635100,  4495200;  635400, 
4494700:  635600,  4494500:  635500, 


4493900;  635400,  4493400;  635600, 
4492800; 635700,  4492500;  635600, 
4492400;  634500,  4492400;  633800, 
4492600:  632800,  4492600;  632400, 
4492300; 632700, 4491800; 632800, 
4491400;  632000,  4490900;  and  631700, 
4490800. 

(12)  Subunit  ll:  Plumas  County, 
Califomia. 

(i)  From  USGS  1:24,000  quadrangle 
map  Almanor,  Califomia,  land  bounded 
by  the  following  UTM  10  NAD  83 
coordinates  (E,  N):  655400.  4452100; 
655000,  4452100:  654900,  4452500; 
654400. 4452700;  654100, 4453000; 
653900,  4453200;  653700,  4453200; 
653400, 4453000;  652600, 4453000; 
652300,  4453500:  651900,  4453700; 
651600,  4454400:  651600,  4454700; 
652000,  4455400;  652400,  4455500; 
652700,  4455700;  653200, 4455300; 
653000, 4455100:  653000,  4454800; 
653300,  4454400:  653500,  4454100; 
653900, 4453900: 654500,  4453700; 
654900,4453400:  655300,  4452900; 
655400, 4452600:  returning  to  655400, 
4452100. 

(13)  Subunit  2 A:  Shasta  County. 
Califomia. 

(i)  From  USGS  1:24,000  quadrangle 
map  Enterprise,  Califomia,  land 
bounded  by  the  following  UTM  10  NAD 
83  coordinates  (E,  N):  558800, 4488900; 
558500,  4488900;  557900,  4489000; 
557900,  4489900;  558000,  4490000; 
558000,  4490500;  557900,  4490800; 
557900,  4491800;  558400,  4491800; 
558500,  4491700:  558900,  4491600; 
559100,  4491300;  559100,  4490700; 
559000,  4490600;  559000, 4490400; 
559200, 4490200:  559200,  4490000; 
559400,  4489800;  559400,  4489300; 
559200,  4489000;  returning  to  558800, 
4488900. 

(14)  Subunit  2B:  Shasta  County. 
Califomia. 

(i)  From  USGS  1:24,000  quadrangle 
maps  Balls  Ferry,  Cottonwood, 
Enterprise,  and  Palo  Cedro,  Califomia. 
land  bounded  by  the  following  UTM  10 
NAD  83  coordinates  (E,  N):  564200. 
4480800; 564000,  4480800;  563600, 
4480900;  563300,  4481000;  563100, 
4480900:  562900. 4480900;  562500, 
4481200;  562400,  4481500;  562400, 
4481700;  562300,  4482400:  562000, 
4482500;  561900,  4482800;  561800, 
4483300;  561500,  4483700;  561000, 
4484000:  560900,  4483900;  560900, 
4483500;  560500,  4482600;  560100, 
4482500;  559900,  4482000;  559400, 
4482000;  558900,  4482400; 558900, 
4482900:  558900,  4483600;  558300, 
4483600;  558200,  4483900;  558200, 
4484500;  558000,  4484800;  558000, 
4485100;  558000,  4485300;  557800, 
4485600;  557600, 4485900; 557300, 
4486100;  557300,  4487400;  559200, 
4487400;  559300,  4486800;  559800, 


4486500:  560100,  4486500;  560300. 
4485800;  560400,  4485600;  560600, 
4485300;  560700,  4485400;  560700, 
4486500;  560800,  4486700;  561000, 
4486900;  561200,  4487000;  561300, 
4487600;  561600,  4487900;  562000, 
4487900;  562500.  4487400;  562700. 
4487100;  562900.  4487200;  563200, 
4487200;  563300,  4487000;  563300. 
4486700:  563800,  4486400;  564300, 
4484700;  564300, 4484400;  564700, 
4483800;  564900,  4483600;  564900, 
4483400; 564500,  4483000;  564500, 
4482800:  564600,  4482700;  564600, 
4482400;  564400,  4482100;  564500, 
4481700^564500,  4481000;  returning  to 
564200,  4480800. 

(15)  Subunit  2C:  Shasta  County, 
Califomia. 

(i)  From  USGS  1:24,000  quadrangle 
maps  Balls  Ferry  and  Palo  Cedro, 
Califomia,  land  bounded  by  the 
following  UTM  10  NAD  83  coordinates 
(E.  N):  566900.  4477300;  566700. 
4477300;  566100,  4478200; 565900. 
4478900; 565500. 4479200;  565500. 
4479300;  565600.  4479600; 565300. 
4479700;  565300,  4479900;  565400, 
4480200;  566100,  4480400;  566100, 
4480700;  565700,  4480800;  565700. 
4481000;  565700,  4481300; 565700. 
4481700; 565500.  4482500;  565100. 
4482600;  564900.  4482900; 564900. 
4483100;  565000.  4483300;  565400, 
4483800:  565700.  4484900;  566400. 
4485400;  567400.  4485000;  568100. 
4483800; 568100, 4483300;  568400, 
4483000;  568400,  4482100;  568200, 
4481600:  567500,  4481300;  567500, 
4480200;  567700,  4479400;  567700. 
4478400;  567500, 4477800;  returning  to 
566900,  4477300. 

(16)  Unit  3:  Shasta  and  Tehama 
Counties,  Califomia. 

(i)  From  USGS  1:24,000  quadrangle 
maps  Balls  Ferry,  Bend,  Dales,  Red  Bluff 
East,  Shingletown,  and  Tuscan  Buttes 
NE,  Califomia,  land  bounded  by  the 
following  UTM  10  NAD  83  coordinates 
CE,  N):  570200,  4454800;  570200, 
4455000;  570600,  4455900;  570000. 
4456100;  569500, 4456300; 569300, 
4456500;  568900, 4456500; 568600, 
4456500:  568000,  4456800;  567900, 
4457100;  567900,  4458000;  568400. 
4458800;  569100, 4459800; 569600. 
4460500;  569500,  4460800;  569000. 
4460600;  568300.  4460700;  567500, 
4460700:  566800.  4460000;  566400. 
4460000;  565900.  4461100;  565800. 
4461400;  565800.  4461700;  566000. 
4462000; 565800. 4462300;  565300. 
4463200:  566400. 4464000;  566700, 
4464200;  566800,  4464100;  567600. 
4463400;  568300. 4463200;  569800, 
4463200;  570600.  4463900;  570800. 
4464300; 572000. 4465200; 572000, 
4466300;  572100.  4466600;  572800, 
4467300;  573500,  4468600;  573400. 


4469000;  573100. 4469400; 572900. 
4469600;  572600.  4469600;  571800. 
4468800;  571400.  4468100;  570700. 
4467600;  570300,  4467700;  570300. 
4467900;  570700.  4469000;  570700. 
4469400; 569900. 4470200;  569600. 
4470200;  569300,  4470200;  569000. 
4470600;  569000.  4471300;  569400. 
4472000:  569500.  4472400;  569900. 
4472400; 570400. 4472300;  572100. 
4472800:  572700.  4472500;  574100, 
4473200;  575100,  4473200;  575600, 
4473500;  576000, 4473900;  576600, 
4473900;  577300, 4473900;  577700, 
4474200;  578600,  4474200;  579300. 
4474400;  580000.  4474400;  580600. 
4474700;  581900.  4474700;  582400. 
4475300; 583000, 4475408;  583200, 
4475400;  583700,  4475000;  584200, 
4475200; 584600,  4475200;  585400, 
4474500;  586000,  4473600;  586100, 
4473400;  585800,  4472600;  585500, 
4472100;  584i800,  4471900;  584500, 
4471600;  584500, 4471400;  584700, 
4471100;  584700, 4470800; 584500, 
4470500;  583400,  4469700;  583100, 
4469400;  582600,  4468500;  582600, 
4467600;  582700,  4466900;  582700. 
4466700; 581900. 4465800;  581000. 
4465500;  580600,  4465200;  580400. 
4464000;  580200,  4463300; 578900. 
4462700;  578500.  4462300;  578100. 
4462000: 577800. 4460900;  577700. 
4460000; 576700.  4459300;  576600. 
4458800;  576800.  4458300;  576800. 
4457100;  576400.  4456700;  575500. 
4456800;  574900.  4456800;  574100, 
4455900;  573500. 4455600;  572300. 
4455300;  572000.  4455300;  571600. 
4455600;  571400.  4455400;  571100. 
4454900;  570600. 4454900;  returning  to 
570200,  4454800. 

(17)  Unit  4:  Tehama  and  Butte 
coimties,  Califomia. 

(i)  From  USGS  1:24,000  quadrangle 
maps  Acom  Hollow,  Foster  Island,  Los 
Molinos,  Nord,  Richardson  Springs  NW, 
and  Vina,  Califomia,  land  bounded  by 
the  following  UTM  10  NAD  S3 
coordinates  (E,  N):  583100,  4413100: 
582900,  4413400;  582900, 4415900; 
582000,  4418300;  581800,  4419200; 
582000,  4419500;  581400,  4420000; 
581400, 4420400:  581800,  4420700; 
581600,  4421000;  583200,  4422600;   . 
583500,  4423600;  585200, 4424500; 
584900,  4424900;  582900,  4424300; 
581300,  4422800;  581000,  4422600; 
580500,  4422800;  579800,  4424400; 
579500,  4425400;  580300,  4426100; 
581700,  4427000;  583400,  4427100; 
584000,  4427200;  585000,  4428300; 
586700,  4429000; 588800, 4430200; 
589500,  4429500;  589500,  4428600; 
589500,  4428000;  589800, 4427100; 
^590500,  4426400;  590500,  4425300; 
591200, 4424400; 591500,  4423300; 
591600, 4422100;  590900,  4420900; 
590700,  4419800;  588000,  4417000; 
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587500,  4416400:  587200,  4415500; 
587200,  4414000;  586400,  4413800; 
586200, 4413600;  586200,  4413400; 
584200,  4413400;  returning  to  583100, 
4413100. 

(18)  Subunit  5 A:  Lake  County, 
California. 

(i)  From  USGS  1:24,000  quadrangle 
maps  Kelseyville  and  The  Geysers, 
California,  land  bounded  by  the 
following  UTM  10  NAD  83  coordinates 
(E,  N):  520000,  4302900;  519600, 
4302900;  519200,  4303200; 518600, 
4303600;  518400,  4304000;  517700, 
4304500;  517700.  4305500;  518000, 
4305800;  518900,  4305800;  519400, 
4305600;  519400,  4305200;  520600, 
4304700;  520700,  4304400; 521200, 
4303900;  521200,  4303500;  520900, 
4303400;  returning  to  520000,  4302900. 

(19)  Subunit  5B:  Lake  County, 
California. 

(i)  From  USGS  1:24.000  quadrangle 
map  Middletown,  California,  land 
bounded  by  the  following  UTM  10  NAD 
83  coordinates  (E,  N):  540700,  4298300; 
540200.  4298400;  539100,  4299100; 
538800,  4299200;  538400.  4299200; 
538100, 4299500; 538300.  4300200; 
537900.  4300700;  537400,  4300600; 
536900, 4299900;  536300,  4299700; 
536000,  4299700;  535100,  4300400; 
535000,  4300800;  535000,  4301200; 
535100.  4301800;  535300, 4302200; 
535700,  4302400;  536100,  4302400; 
536900,  4302300;  538700,  4301200; 
539100, 4300600;  540000, 4300000; 
540700.  4299700;  541000.  4299300; 
541100.  4298700;  returning  to  540700, 
4298300. 


(20)  Unit  6:  Sacramento  County, 
California. 

(i)  From  USGS  1:24,000  quadrangle 
maps  Buffalo  Creek,  Carmichael.  Elk 
Grove,  and  Sloughhouse,  California, 
land  bounded  by  the  following  UTM  10 
NAD  83  coordinates  (E,  N):  650200, 
4257200; 650200,  4258300;  649600, 
4258300; 649600,  4257400;  649400. 
4257400;  649400,  4259000;  649100. 
4259000;  649100,  4258500;  648500, 
4258500; 648500.  4257400;  648200. 
4257400; 648100.  4258300;  647700. 
4258600; 647700, 4258900;  647900, 
4258900;  648500,  4259400;  648500. 
4260600; 647000.  4260600;  647000, 
4261200;  647300.  4262300; 648400.- 
4262300;  648400,  4264000;  649000, 
4264500;  649500,  4264500;  650200, 
4264200;  650400,  4264200;  650400, 
4264600;  649900.  4264700;  649900. 
4265000; 648700,  4265000;  648700, 
4265300;  647900,  4265300;  647900, 
4265700;  647100,  4265200;  646700. 
4265200;  646700,  4265400;  646900, 
4265900; 647000.  4266200;  646800, 
4266400; 646800,  4266700;  647000. 
4267200;  647200,  4267100;  647400, 
4266300;  647500,  4266300;  647700. 
4267000;  649200,  4267100;  649200, 
4266700;  651200,  4266600;  651500, 
4266400;  652400,  4266900;  652400, 
4267300;  652000,  4267700;  652000. 
4267800;  652800,  4268900;  653000, 
4269400;  652500.  4270300;  652600, 
4270400; 652700,  4270500;  653100. 
4270500;  653400,  4270800;  653600, 
4270800;  653800.  4270400;  654400. 
4270800;  654800,  4270900;  655200. 


4271100;  655500,  4271100;  655800. 
4270900;  656000,  4270900;  656200, 
4271300; 656300,  42^1300;  656500, 
4271400; 656600,  4271400;  656600. 
4271000;  656900,  4270800;  657300. 
4270800; 657300,  4271400;  657500, 
4271500; 657800.  4271400;  658000, 
4271300;  658900,  4271300;  658900, 
4271000;  659100,  4271000;  659200. 
4270900;  659200.  4270800;  659100, 
4269300;  659700,  4268900;  659700, 
4268000;  659500,  4267000;  659300, 
4266700;  659000.  4266400;  658800, 
4265100; 658000.  4265500;  657600. 
4265000; 657500,  4264300;  657900, 
4263900;  657700,  4263600;  657200, 
4263600; 657200, 4263100; 657600, 
4263000; 657700, 4262900;  657700, 
4262800; 657400,  4262700;  656700, 
4262700; 656500,  4262700;  655400, 
4263400;  654400,  4262200;  655500, 
4261500;  655500,  4261100;  655200, 
4260800; 655200,  4260700;  654900, 
4260400;  653500,  4261300;  653200, 
4261000;  653100,  4262300;  652800, 
4262300;  652800,  4261400;  652600, 
4261300; 652300,  4261400;  651700, 
4261800;  651600,  4262100;  650700, 
4262100;  650700,  4261800;  651100, 
4261700;  651200,  4261400;  651200, 
4260600;  651000,  4260400;  650400, 
4260400;  650400,  4259300;  651600, 
4259300;  651600, 4259100;  returning  to 
^50200, 4257200. 

(21)  Map  follows  of  all  critical  habitat 
units  for  Orcuttia  tenuis  (slender  Orcutt 
grass). 
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Family  Poaceae:  Orcuttia  viscida 
(Sacramento  Orcutt  Grass). 


(1)  Critical  habitat  units  are  depicted  (2)  The  primary  constituent  elements 

for  Sacramento  and  Amador  counties,         of  critical  habitat  for  Orcuttia  viscida  are 
Califomia,  on  the  map  below.  the  habitat  components  that  provide: 
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BILLING  CODE  4310-S5-C 

Family  Poaceae:  Orcuttia  viscidci 
(Sacramentc  Orcuft  Grass). 


(1)  Critical  habitat  units  are  depicted  (2)  The  primary  constituent  elements 

for  Sacramento  and  Amador  counties.  of  critical  habitat  for  Orcuttia  viscida  are 

California,  on  the  map  h(;lo\v.  the  habitat  components  that  provide: 
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(i)  Vernal  pools,  swales,  and  other 
ephemeral  wetlands  and  depressions  of 
appropriate  sizes  and  depths  and  the 
adjacent  upland  margins  of  these 
depressions  that  sustain  Orcuttia  viscida 
germination,  growth  and  reproduction, 
including  but  not  limited  to  vernal 
pools  on  high  terrace  landforms  on 
acidic  soils  such  as  Red  Bluff.  Redding, 
and  Coming  soil  series.  These  habitats 
typically  become  inundated  during 
winter  rains,  but  are  dry  during  the 
siunmer  and  do  not  necessarily  fill  with 
water  every  year;  and 

(ii)  The  associated  watershed(s)  and 
hydrologic  featiues,  including  the  pool 
basin,  swales,  and  surrounding  uplands 
(which  may  vary  in  extent  depending  on 
pool  size  and  depth,  soil  type  and 
depth,  hardpan  or  claypan  type  and 
extent,  topography,  and  climate)  that 
contribute  to  the  filling  and  drying  of 
the  vernal  pool  or  ephemeral  wetland, 
and  that  maintain  suitable  periods  of 
pool  inimdation,  water  quality,  and  soil 
moisture  for  Orcuttia  viscida 
germination,  growth  and  reproduction, 
and  dispersal,  but  not  necessarily  every 
year. 

(3)  Critical  habitat  does  not  include 
existing  man-made  features  and 
structxires,  such  as  buildings,  roads, 
aquaducts,  railroads,  airport  nmways 
and  buildings,  other  paved  areas,  lawns, 
and  other  urban  landscaped  areas  not 
containing  one  or  more  of  the  primary 
consituent  elements. 

(4)  Unit  1:  Sacramento  County. 
California. 

(i)  From  USGS  1:24,000  quadrangle 
map  Folsom,  California,  land  bounded 
bv  the  following  UTM  10  NAD  83 
coordinates  (E,  N):  655300,  4279300; 
654900, 4279400;  654900, 4279800; 
655100. 4279800;  655200,  4280200; 
655400, 4280200;  655500,  4280000; 
655300,  4279800;  returning  to  655300, 
4279300. 

(5)  Unit  2:  Sacramento  County, 
California. 

(i)  From  USGS  1:24,000  quadrangle 
maps  Buffalo  Creek,  Carmichael,  Elk 
Grove,  and  Sloughhouse,  California, 
land  bounded  by  the  following  UTM  10 
NAD  83  coordinates  (E,  N):  650200. 
4257200;  650200,  4258300;  649600, 
4258300;  649600,  4257400;  649400, 
4257400; 649400,  4259000;  649100, 
4259000; 649100,  4258500;  648500, 
4258500;  648500,  4257400;  648200. 
4257400;  648100,  4258300;  647700, 
4258600;  647700, 4258900; 647900. 
4258900; 648500,  4259400;  648500, 
4260600;  647000,  4260600;  647000, 
4261200:  647300,  4262300;  648400. 
4262300; 648400.  4264000;  649000, 
4264500;  649500,  4264500;  650200. 
4264200;  650400,  4264200;  650400, 
4264600; 649900,  4264700;  649900, 


648700, 4265000;  648700, 
647900,  4265300;  647900, 
647100.  4265200;  646700, 
646700, 4265400; 646900, 
647000,  4266200;  646800, 
646800, 4266700:  647000, 
647200, 4267100;  647400, 
647500,  4266300;  647700, 
649200,  4267100;  649200, 
651200, 4266600;  651500, 
652400, 4266900;  652400, 
652000, 4267700;  652000, 
652800, 4268900;  653000. 
652500, 4270300;  652600. 
652700, 4270500;  653100, 
653400, 4270800;  653600, 
653800,  4270400;  654400, 
654800, 4270900;  655200, 
655500, 4271100;  655800, 
656000, 4270900;  656200. 
656300,  4271300;  656500, 
656600, 4271400; 656600, 
656900, 4270800;  657300. 
657300, 4271400;  657500, 
657800, 4271400;  658000, 
658900, 4271300;  658900, 
659100, 4271000;  659200, 
659200, 4270800;  659100, 
659700, 4268900; 659700, 
659500, 4267000;  659300, 
659000, 4266400;  658800, 
658000, 4265500;  657600, 
657500, 4264300;  657900. 
657700, 4263600;  657200, 
657200, 4263100;  657600, 
657700, 4262900;  657700, 
657400, 4262700;  656700, 
656500, 4262700;  655400, 
654400, 4262200;  655500, 
655500, 4261100;  655200, 
655200, 4260700;  654900, 
653500, 4261300; 653200, 
653100, 4262300;  652800, 
652800, 4261400;  652600, 
652300, 4261400;  651700. 
651600, 4262100;  650700, 
650700, 4261800;  651100, 
651200, 4261400;  651200, 
651000, 4260400;  650400. 
650400, 4259300;  651600. 
651600,  4259100;  returning  to 

650200,  4257200. 
(6)  Unit  3:  Sacramento  and  Amador 

coimties,  California, 
(i)  From  USGS  1:24,000  quadrangle 

maps  Carbondale,  Clay,  Goose  Creek, 

and  Sloughhouse,  California,  land 

bounded  by  the  following  UTM  10  NAD 

83  coordinates  (E,  N):  664600,  4238700; 

663800, 4238700;  662900,  4239700; 

661300, 4238900; 660000,  4239200; 

659500, 4239200;  659400,  4239600; 

659500, 4239800;  661300,  4239800; 

661300,  4239900;  661500,  4239900; 

661500, 4241600;  662900,  4241600; 

662900, 4243100;  663400,  4243100; 

663400,  4243800;  662500,  4243900; 

662500,  4244800;  663700,  4244800; 

664400, 4244300;  664600,  4244700; 


4265000 
4265300 
4265700 
4265200 
4265900 
4266400 
4267200 
4266300 
4267000 
4266700 
4266400 
4267300 
4267800 
4269400 
4270400 
4270500 
4270800 
4270800 
4271100 
4270900 
4271300 
4271400 
4271000 
4270800 
4271500 
4271300 
4271000 
4270900 
4269300 
4268000 
4266700 
4265100 
4265000 
4263900 
4263600 
4263000 
4262800 
4262700 
4263400 
4261500 
4260800 
4260400 
4261000 
4262300 
4261300 
4261800 
4262100 
4261700 
4260600 
4260400 
4259300 


664900, 4244800;  664900,  4246500 
664400, 4246500;  663900,  4246700 
662500,  4246300;  661600,  4246300 
661500,  4246700;  661500,  4246900 
661800, 4247000;  662000,  4247300 
661800, 4247500;  661500,  4247300 
661100,  4247100;  659200,  4247100 
659200,  4247300;  659100,  4247500 
659000,  4247700;  659000,  4248000 
659100, 4248300; 658400,  4248300 
658400, 4247100; 657800,  4247100 
657800,  4247500;  656800,  4247400: 
656400, 4248300; 656200, 4248300 
656100, 4248000; 656000, 4247800 
655900, 4247700;  655600,  4247600 
655300, 4247600; 655300, 4247200 
654700, 4247200;  654700,  4249000 
655800, 4249000;  656300,  4249700 
656600, 4249500; 657200,  4250200 
656700,  4251100;  657700,  4251100 
658700,  4252500;  659500,  4252500 
659600, 4252100;  65^900,  4252200 
660500, 4251500;  660600,  4250500 
661700, 4251200;  662400,  4252100 
662800, 4252300; 663200, 4252300 
663400, 4252700;  663800,  4253700 
664900, 4253700;  665800,  4254500 
666200, 4254600; 667600,  4254500 
66800D, 4255000;  668900,  4255600 
669300, 4255400;  670600,  4255800 
671500, 4256400; 671700, 4256000 
671900, 4256000;  672500,  4256200 
672700, 4256400;  673400,  4256400 
673500,  4256300;  673100,  4255300 
673100,  4254900;  673800,  4254900 
674000,  4254600;  674000,  4254400 
674500, 4254000;  674500,  4253700 
674100, 4253500;  674100,  4252900 
674300,  4252300;  674500,  4251900 
674500, 4251600;  673400,  4251500 
673300, 4251400;  673300,  4251200 
673900, 4251000;  674000,  4250500 
674300,  4250000;  674300,  4249800 
674200, 4249700;  673900,  4249700 
673600,  4249900;  672500,  4249900 
671900,  4250200;  671300,  4250200; 
671100,  4250500;  671000,  4250500 
671000,  4249800;  670700,  4249800 
670700,  4249500;  670900,  4249300 
670900,  4249100;  670900,  4248500 
670500, 4248300;  670500,  4248000 
670100, 4248000;  670100,  4247800 
670500, 4247500;  671100,  4247500 
671600,  4247700; 671800,  4247600 
671900,  4247300;  671900,  4247100 
671500, 4246800;  671800,  4246200 
671800, 4245800; 6708Q0, 4245000 
669900,  4244100;  669800,  4243700 
669500, 4243500; 669200,  4243400 
669100,  4242900;  668500,  4242100 
667900, 4242000;  667400,  4241600 
666800,  4241200;  666700,  4241200 
666600, 4240900; 666600,  4240700 
666800,  4240500;  666600,  4240100 
666400, 4240100; 665700,  4240100 
665700,  4240000;  664600,  4240000 
returning  to  664600,  4238700. 
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(7)  Map  follows  of  all  critical  habitat 
imits  for  Orcuttia  viscida  (Sacramento 
Orcutt  Grass). 
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fur  Shasta.  Tehama.  Butte.  Glenn,  California,  on  the  map  below. 
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BILUNGCOOE  4310-5S-C 


Family  Poaceae:  Tuctoria  greenei 
(Greene's  Tuctoria). 


(1)  Critical  habitat  units  are  depicted       Mariposa  and  Madera  coimties, 
for  Shasta,  Tehama.  Butte,  Glenn,  California,  on  the  map  below. 

Colusa,  Stanislaus,  Tuolumne,  Merced, 
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(2)  The  primary  constituent  elements 
of  critical  habitat  for  Tuctoria  greenei 
are  the  habitat  components  that  provide: 

(i)  Vernal  pools,  swales,  and  othw 
ephemeral  wetlands  and  depressions  of 
appropriate  sizes  and  depths  and  the 
adjacent  upland  margins  of  these 
depressions  that  sustain  Tuctoria 
^■eenei  germination,  growth  and 
reproduction,  including  but  not  limited 
to  Northern  Claypan,  Northern  Hardpan 
and  Nordiem  Basalt  flow  vernal  pools, 
that  typically  become  inundated  during 
winter  rains,  but  are  dry  during  the 
siunmer  and  do  not  necessarily  fill  with 
water  every  year;  and 

(ii)  The  associated  water8hed(s)  and 
hydrologic  featiues,  including  the  pool 
basin,  swales,  and  surroimding  uplands 
(which  may  vary  in  extent  depending  on 
pool  size  and  depth,  soil  type  and 
depth,  hardpan  or  claypan  type  and 
extent,  topography,  and  climate)  that 
contribute  to  the  filling  and  drying  of 
the  vernal  pool  or  ephemeral  wetland, 
and  that  maintain  suitable  periods  of 
pool  inimdation,  water  quality,  and  soil 
moisture  for  Tuctoria  greenei 
germination,  growth  and  reproduction, 
and  dispersal,  but  not  necessarily  every 
year. 

(3)  Critical  habitat  does  not  include 
existing  man-made  features  and 
structures,  such  as  buildings,  roads, 
aqueducts,  railroads,  airport  runways 
and  buildings,  other  paved  areas,  lawns, 
and  other  urban  landscaped  areas  not 
containing  one  or  more  of  the  primary 
constituent  elements. 

(4)  Unit  1 :  Shasta  Coimty,  California, 
(i)  From  USGS  1:24,000  quadrangle 

map  Murken  Bench,  Csdifomia,  land 
bounded  by  the  following  UTM  10  NAD 
83  coordinates  (E,  N):  631900,  4520300; 
631500,  4520300;  630700,  4520600; 
630000,  4521000;  628900,  4522800; 
629200,  4523500;  629600,  4523900; 
631000,  4524100;  631800,  4523500; 
632700,  4522700;  632300,  4521000; 
retiuning  to  631900,  4520300. 

(5)  Unit  2:  Tehama  and  Butte 
counties,  California. 

(i)  From  USGS  1:24,000  quadrangle 
maps  Acorn  Hollow,  Foster  Island,  Los 
Molinos,  Nord,  Richardson  Springs  NW, 
and  Vina,  California,  land  bounded  by 
the  follovidng  UTM  10  NAD  83 
coordinates  (E,  N):  583100,  4413100; 
582900,  4413400;  582900,  4415900; 
582000,  4418300;  581800,  4419200; 
582000. 4419500;  581400,  4420000; 
581400.  4420400;  581800,  4420700; 
581600,  4421000;  583200,  4422600; 
583500,  4423600;  585200,  4424500; 
584900.  4424900;  582900,  4424300; 
581300.  4422800;  581000,  4422600; 
580500.  4422800;  579800,  4424400; 
579500.  4425400;  580300,  4426100; 
581700.  4427000;  583400,  4427100; 


584000.  4427200;  585000,  4428300; 
586700, 4429000;  588800,  4430200; 
589500,  4429500;  589500,  4428600; 
589500,  4428000;  589800.  4427100; 
590500,  4426400;  590500,  4425300; 
591200. 4424400;  591500.  4423300; 
591600.  4422100;  590900,  4420900; 
590700.  4419800;  588000.  4417000; 
587500, 4416400;  587200,  4415500; 
587200,  4414000;  586400,  4413800; 
586200,  4413600;  586200,  4413400; 
584200,  4413400;  returning  to  583100, 
4413100. 

(6)  Unit  3:  Butte  County,  California, 
(i)  From  USGS  1:24,000  quadrangle 

map  Hamlin  Canyon,  California,  land 
bounded  by  the  following  UTM  10  NAD 
83  coordinates  (E,  N):  611100,  4387700; 
610400,  4388500;  610300,  4388800; 
609200, 4389800;  609100,  4390100; 
610200, 4391100;  610300,  4391400; 
611100,  4391400;  611500,  4391300; 
612500,  4390200;  613300,  4389600; 
613300,  4388900;  613200,  4388400; 
612800, 4388000;  612100,  4387900; 
611500. 4387900;  returning  to  611100. 
4387700. 

(7)  Unit  4:  Butte  County,  California, 
(i)  From  USGS  1:24,000  quadrangle 

maps  Biggs  and  Shippee,  California, 
land  bounded  by  the  following  UTM  10 
NAD  83  coordinates  (E,  N):  612800, 
4370600; 612100,  4370700;  612100, 
4371500; 611900,  4371900;  611100, 
4372000; 611100,  4372200;  611200. 
4372600;  611300,  4373100;  612700, 
4373100;  612900, 4372400;  612900, 
4370900;  returning  to  612800.  4370600. 

(8)  Unit  5:  Glenn  and  Colusa  counties, 
California. 

(i)  From  USGS  1:24,000  quadrangle 
maps  Logandale,  Maxwell,  Moulton 
Weir,  and  Princeton,  California,  land 
bounded  by  the  following  UTM  10  NAD 
83  coordinates  (E,  N):  572900,  4357400; 


571200,  4357400 
570400,  4358200 
569600,  4359000: 
569300, 4362200; 
569500,  4367200; 
569900,  4368400; 
571000.  4367600 
570700,  4368500 
571500,  4368800 
571900,  4367600 
572400, 4368100 
572600,  4368900 
573000,  4368100 
573800,  4367600 
574400, 4367200 
574900,  4366400 
574700, 4365500 
575200, 4363900 
575100,  4362400 
575100, 4360700 
575500.  4358900 
575900, 4357700 
575000,  4357700 
573600,  4357800 


571200,  4358200; 
570400,  4359000; 
569500,  4360500; 
569500, 4363300; 
570000,  4367200; 
570300,  4368400; 
571000, 4367800; 
570900, 4368800; 
571900, 4368300; 
572100, 4367600; 
572400,  4368400; 
572800, 4368900; 
573400,  4368000; 
574100,  4367300; 
574500,  4366400; 
574900, 4365600; 
574400,  4364100; 
575600, 4363600; 
575600, 4361400; 
576000,  4359600; 
575700,  4358300; 
575300, 4357800; 
574700,  4357700; 
573500,  4358200; 


572900,  4358200;  returning  to  572900, 
4357400. 

(9)  Unit  6:  Stanislaus  and  Tuolumne 
counties,  California. 

(i)  From  USGS  1:24,000  quadrangle 
maps  Cooperstown,  Keystone,  Kni^ts 
Ferry,  La  Grange,  Oakdale,  Paulsell,  and 
Waterford,  California,  land  bounded  by 
the  following  UTM  10  NAD  83 
coordinates  (E,  N):  718900, 4168000; 
718700,  4168000;  717900,  4168500; 
715500,  4168200;  715400,  4168300; 
712500,  4168900;  710900,  4168400; 
710400, 4168500;  710500,  4169100; 
709300,  4169100;  709100,  4169500; 
709100,  4169700;  708900,  4169700; 
708800, 4169900;  708700,  4169900; 
708600,  4169800;  708500,  4169900; 
708400,  4170000;  708700,  4170200; 
708800,  4170300;  708900,  4170400; 
709100, 4170500;  709200,  4170600; 
709400,  4170600;  709400,  4170800; 
709300,  4170800;  709200,  4170900; 
709100,  4170800;  708800,  4170700; 
708800, 4170600;  708500, 4170500; 
708400,  4170300;  708100,  4170200; 
707900,  4170200;  707900,  4170300; 
708100,  4170500;  708200,  4170500; 
708200,  4170600;  708000,  4170600; 
708200,  4170800;  708200,  4170900; 
708100,  4170900;  707900,  4170700; 
707700,  4170700;  707700,  4170800; 
707600.  4170900;  707400,  4170900; 
707100,  4171100;  707100,  4171200; 
707200,  4171300;  707300.  41 71200; 
707500, 4171300;  707800,  4171600; 
707900,  4171600;  708100,  4171600; 
708200,  4171700;  708100,  4171800; 
708100, 4171900; 708300,  4171900; 
708300, 4172100;  708400,  4172100; 
708500,  4172200;  708500,  4172300; 
708700.  4172400;  708800.  4172500; 
708800.  4172600;  708700.  4172700; 
708500. 4172700;  708400,  4172800; 
708300,  4172700;  708200,  4172700; 
708100,  4172600;  708000,  4172500; 
707900,  4172500;  707800,  4172700; 
707600,  4172600;  707400,  4172500; 
707400,  4172600;  707200,  4172700; 
707100.  4172300;  707000,  4172200; 
706700,  4172200:  706700,  4172300; 
706500,  4172300;  706400,  4172300; 
706400,  4172400; 706200,  4172600; 
706300,  4172700;  706400, 4172800; 
706300,  4172800;  706200,  4172800; 
706100,  4172900;  705900,  4173100; 
705800,  4173300;  705800,  4173500; 
706000,  4173800;  705900,  4173900; 
705800,  4174100;  705700,  4174200; 
705500,  4174200;  705400,  4174100; 
705400,  4173700;  705300,  4173500; 
705200,  4173200;  705100,  4173200; 
705100, 4172600; 704900,  4172400; 
704800,  4172100;  704600,  4172100; 
704500, 4171900;  704400, 4171800; 
704500,  4171600;  704600,  4171400; 
704700, 4171500;  704900,  4171200; 
704700, 4171100;  704900,  4171000; 
704800.  4170900;  704600.4170900; 
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704600.  4170700;  704800.  4170200 
705300,  4170200;  705800. 4169700 
705900.  4169300;  706000,  4168900 
706000, 4168800;  705400, 4168900 
704400,  4169000;  703000.  4168900 
702200.  4168200;  700500,  4168400 
700400.  4169700;  700100,  4169800 
700100,  4170700;  699500,  4171100 
698500.  4171200;  698500,  4172000 
697800,  4172300;  697100,  4171200 
696000, 4171200;  694000,  4171200 
694000,  4172100; 694500,  4172100 
694500,  4174500;  696300,  4174500 
696300,  4175300;  697300,  4175300 
697300,  4176200;  697700.  4176200 
697700. 4179300; 696600. 4179300 
696400.  4180000;  695800,  4180000 
695500,  4179500;  695000, 4179300 
694400,  4179300;  694400.  4179800 
694800, 4180400; 694500, 4180800 
694500, 4181000;  694900,  4181400 
694500.  4181600;  694500,  4181900 
695100.  4182200;  696100,  4182200 
696200, 4181800;  695700.  4181600 
696300, 4180500;  697000,  4180100 
697400,  4180100;  697600,  4180400 
697600.  4182600;  700300, 4182600 
700300, 4183400;  699400,  4183400 
699400, 4184100;  700800,  4185100 
704100,  4186300;  705300,  4187700 
705700,  4187700;  706300,  4188200 
706300, 4188800;  706700,  4190100 
707300,  4190700;  707800,  4190700 
708400.  4190000;  708700.  4190000 
709200.  4189300;  709200,  4188600 
710100, 4188200;  709900,  4186700 
708900, 4185800;  708800, 4185000 
709600,  4184200;  710300,  4183900 
710300, 4182900;  711400,  4182100 
712400, 4182100;  713200,  4182000 
714100, 4182600;  715100,  4182600 
715500, 4183400;  715800,  4183400 
716000,  4182700;  716900,  4182700 
717100, 4182500;  717100,  4182000 
716900, 4181300;  717200,  4180900 
717200, 4180600;  716900,  4179900 
717700.  4180100;  718500.  4180000 
718700. 4179200;  719300.  4178700 
719700,  4177600;  7,20300,  4177700 
720700,  4177700;  720800, 4176400 
721400. 4175900;  722200.  4175300 
722700. 4175200;  722800,  4173600 
723000, 4173500;  723200,  4173600 
723700, 4173600;  724000,  4173300 
724100, 4172300;  722800,  4172200 
721700,  4171200;  721400,  4169900 
720500.  4168700;  returning  to  718900. 
4168000. 

(10)  Unit  7:  Merced,  Mariposa  and 
Madera  counties,  California. 

(i)  From  USGS  1:24,000  quadrangle 
maps  Atwater,  Haystack  Mtn.,  Illinois 
Hill,  Indian  Gulch,  Le  Grand,  Merced, 
Merced  Falls,  Owens  Reservoir, 
Plainsburg,  Planada,  Raynor  Creek, 
Snelling,  Winton,  and  Yosemite  Lake, 
California,  land  bounded  by  the 
following  UTM  10  NAD  83  coordinates 
(E.  N):  751800,  41,14900;  751600. 
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4115400;  752000,  4115800;  751900, 
4116000;  751400,  4116100;  751100. 
4116300;  751100.  4116700;  750700. 
4116700;  749900.  4116500;  746800, 
4116500;  744700.  4116500;  744600. 
4117600;  743600.  4117800;  743300, 
4118600; 742800,  4118600;  742800, 
4118900;  742300,  4119000;  742300, 
4119800;  742900.  4119900;  743300, 
4120600;  745500,  4120700;  745800, 
4121600;  745400,  4121600;  745400, 
4121800;  746100.  4121800;  746200. 
4122200;  747500,  4122400;  747500, 
4123900;  747000,  4124700;  746900, 
4125100;  743600,  4125000;  743600, 
4127000;  742700,  4127000;  742600, 
4126600;  742300,  4126300;  741700, 
4126300;  741200,  4126800;  741200, 
4128600;  740400,  4128600;  740400, 
4130300;  739000.  4130300;  739000, 
4130600;  738400.  4131100;  737500. 
4131200;  737800,4131700;  737700, 
4132600;  737700.  4132900;  737100, 
4132900;  737100.  4134200;  736700, 
4134200;  736100,  4133900;  735600, 
4133300;  734700,  4133300;  734700, 
4133700;  734100,  4133900;  733100, 
4133900;  733100,  4134600;  732700, 
4134600;  732600,  4135000;  732300, 
4135500;  730300,  4135400;  729900, 
4135700;  729900.  4136500;  726500, 
4136500;  726400.  4136100;  725900, 
4136100;  725900,4135300;  725600, 
4135100; 725500. 4135100;  725300. 
4135500;  725100,4135400;  725000, 
4135400;  725000,  4135600;  724800, 
4135700;  724600.  4135700;  724600, 
4134700;  724200.  4134700;  724200, 
4135500; 723400,  4135500;  723400, 
4135600; 722800.  4135600;  722800. 
4135000; 722600. 4135000;  722600. 
4134700;  722500. 4134700;  722200. 
4137900;  722800,  4137900;  722800, 
4139300;  721900,  4139300;  721900, 
4140200; 721000,  4140200;  721000, 
4140900;  717800,  4140900;  717800, 
4137700;  717100,  4137700;  717000, 
4138200; 714500,4140900;  714100, 
4141300; 714100,  4142200;  713600, 
4142400;  713200,  4143000;  713000, 
4143900;  713100,  4144300;  713700, 
4144600;  714500,  4145300;  714500, 
4145700; 715800,  4145800;  717000, 
4145800;  718000,  4145400;  718200, 
4145900; 718200,  4147600;  719700, 
4148400; 720600, 4148600;  720600, 
4149200;  719600.  4149200;  719600, 
4149800;  720300. 4149800;  721300, 
4150700;  721700, 4150700;  724400, 
4153300;  725000,  4153500;  725500, 
4154200; 725800, 4154800;  727200. 
4155900; 727800,  4155900;  728500, 
4155600;  730200,  4155600;  731600, 
4155500;  732400,  4155400;  732600, 
4155200;  733200,  4154700;  734100, 
4154900;  734600,  4154800;  735600, 
4156000; 735900, 4156000;  737100, 
4155400;  737800,  4155000;  738200, 


4154200;  738300,  4153300;  739000, 
4152800;  739100,  4152200;  740200. 
4151800; 740800.  4151500;  740800. 
4150300; 741100,  4149900;  741700, 
4149400;  742100,  4148500;  742100, 
4147100;  743400,  4146100;  744000, 
4145600; 744400,  4144600;  744300, 
4143900;  743900,  4142700;  744000, 
4142000; 744200. 4141700;  745500, 
4140300; 746100, 4139500;  746800, 
4138500; 747700,  4137700;  748500, 
4135800; 748700.  4135100;  749500, 
4134000; 750100,  4132800;  750700, 
4131700;  751600,  4130500;  752000, 
4130200;  752800,  4130100;  753300. 
4130400;  753500,  4130400;  753900. 
4130200;  754000,  4129300;  753400, 
4128400;  753900,  4127700;  754400, 
4127700;  754600,  4127400;  755300,  ^ 
4128400;  755400,  4128400;  755600, 
4127700;  756900,  4126400;  757800, 
4125800; 758400,  4126300;  758500, 
4126300;  758600,  4126000;  757900, 
4125100;  757400,  4125100;  757800, 
4124400;  757800,  4124000;  758200. 
4124000; 758500, 4123600;  758800, 
4123600;  759000,  4123900;  759300, 
4123900;  759700,  4123500;  759700, 
4123400;  759200,  4122900;  760300, 
4121300; 761000,  4121000;  761300, 
4120300;  762100,  4119400;  thence  south 
to  x-coordinate  762100  on  the 
Chowchilla  River;  thence  southwest 

along  the  Chowchilla  River  to  Ash 

Slough;  thence  southwest  along  Ash 

Slough  to  y-coordinate  4114900;  thence 

west  to  the  point  of  beginning  at 

751800,4114900. 
(11)  Unit  8:  Madera  County," 

California, 
(i)  From  USGS  1:24,000  quadrangle 

maps  Daulton,  Kismet,  Raymond,  and 

Raynor  Creek,  California,  land  bounded 

by  the  following  UTM  10  NAD  83 

coordinates  (E.  N):  761900.  4100100; 

761800. 4102500; 761700. 4105900; 

762100. 4105900;  762900,  4106300; 

763300,  4106200;  764100,  4106700; 

764100,  4109200;  763400,  4109300; 

763200,  4109800;  761500,  4109800; 

761500, 4111300; 759800, 4111300; 

759800,  4112200;  758300,  4112200; 

758300,  4112800;  756600, 4112800; 

756500, 4115300; 759700, 4115300; 

759700, 4117100;  760400,  4117100; 

760500,  4118000;  762100,  4118900; 

762800, 4118000;  763300,  4117200; 

763500, 4117600;  763700,  4117600; 

764100,  4117300;  764500.  4115900; 

765400, 4115900;  765400.  4116400; 

766100,  4116400;  766100,  4115800; 

765900,  4114300;  766400,  4114200; 

thence  south  to  UTM  zone  11,  land 

bounded  by  the  following  UTM  11  NAD 

83  coordinates  (E.  N):  233400,  4113000; 

233600.  4113000;  233900,  4112800; 

234000, 4112300;  234300.  4112400; 

234700, 4112500;  235000,  4112400; 

235200, 4112300;  235200,  4111800; 


235700, 
236800. 
236400. 
237600. 
241300. 
242100. 
239300. 
238900, 


4111400; 
4111300; 
4109500; 
4108600; 
4109300; 
4107300; 
4104100; 
4104300; 


236400, 
236400. 
237000. 
238400, 
242100, 
240900, 
239300, 
238500, 


4111800: 
4110800 
4108700 
4109300 
4108700 
4106000 
4104100 
4104600 


238100,  4104300;  237100,  4104300; 
237100, 4105800;  237000,  4106800; 
236000, 4107000;  235800,  4107100; 
234900,  4107100;  234300,  4107200; 
233900,  4108200;  233300,  4108000; 
thence  south  to  UTM  zone  10,  land 
bounded  by  the  following  UTM  10  NAD 
83  coordinates  (E,  N):  766800,  4100200; 


766000,  4100200;  returning  to  761900. 
4100100. 

(12)  Map  follows  of  all  critical  habitat 
units  for  Tuctoria  greenei  (Greene's 
Tuctoria). 
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Family  Poaceae:  Tuctoria  mucronata 
(Solano  Grass). 

(1)  Critical  habitat  units  are  depicted 
for  Solano  and  Yolo  counties, 
California,  on  the  map  below. 

(2)  The  primary  constituent  elements 
of  critical  habitat  for  Tuctoria 
mucronata  are  the  habitat  components 
that  provide: 

(i)  Vernal  pools,  swales,  and  other 
ephemeral  wetlands  and  depressions  of 
appropriate  sizes  and  depths  and  the 
adjacent  upland  margins  of  these 
depressions  that  sustain  Tuctoria 
mucronata  germination,  growth  and 
reproduction,  including  but  not  limited 
to  Northern  Clajrpan  vernal  pools 
(Sawyer  and  Keeler-Wolf  1995)  on 
saline-alkaline  clay  or  silty  clay  in  the 
Pescadero  soil  series  that  typically 
become  inimdated  during  winter  rains, 
but  are  dry  diuing  the  summer  and  do 
not  necessarily  fill  with  water  every 
year;  and 

(ii)  The  associated  watershed(s)  and 
hydrologic  features,  including  the  pool 
basin,  swales,  and  surrounding  uplands 
(which  may  vary  in  extent  depending  on 
pool  size  and  depth,  soil  type  and 
depth,  hardpan  or  claypan  type  and 


extent,  topography,  and  climate)  that 
contribute  to  the  filling  and  drying  of 
the  vernal  pool  or  ephemeral  wetland, 
and  that  maintain  suitable  periods  of 
pool  inundation,  water  quality,  and  soil 
moisture  for  Tuctoria  mucronata 
germination,  growth  and  reproduction, 
and  dispersal,  but  not  necessarily  every 
year. 

(3)  Critical  habitat  does  not  include 
existing  man-made  features  and 
structures,  such  as  buildings,  roads, 
aqueducts,  railroads,  airport  runways 
and  buildings,  other  paved  areas,  lawns, 
and  other  uriian  landscaped  areas  not 
containing  one  or  more  of  the  primary 
constituent  elements. 

(4)  Unit  1 :  Yolo  Coimty.  California, 
(i)  From  USGS  1:24,000  quadrangle 

maps  Davis  and  Saxon,  California,  land 
bounded  by  the  foUowring  UTM  10  NAD 
83  coordinates  (E,  N):  615400,  4260700; 
614500,  4260700;  614500,  4261500; 
614200.  4261500;  614200,  4261800; 
614000, 4261800;  614000,  4262400; 
615400,  4262400;  returning  to  615400, 
426070a 

(5)  Unit  2:  Solano  County,  California. 
(i)  From  USGS  1:24,000  quadrangle 

maps  Birds  Landing,  Denverton,  Dozier, 


and  Elmira.  California,  land  boimded  by 
the  following  UTM  10  NAD  83 
coordinates  (E,  N):  600700.  4230600; 
600400,  4230900;  600400.  4231700; 
601100.  4232300;  601200.  4233200; 
598400,  4233200:  598200,  4232100; 
597800,  4231800;  597100, 4233200; 
595600,  4233800:  595400,  4234700; 
595600.  4235500:  595600.  4236800; 
596500, 4237600;  596300,  4237700; 
595500. 4237100;  595200,  4237700; 
595200,  4238200:  598800,  4238200; 
598500, 4239100; 598000,  4239700; 
598000,  4241000:  598800,  4241000; 
598800,4240600:600400,4240600; 
602800,  4240600:  604300.  4239400; 
605200, 4240600;  605300,  4239700; 
605500,  4239000;  605400,  4238300; 
604500,  4238100:  604500,  4237500; 
605200, 4237200;  605700,  4235200; 
605400,  4234900;  605000.  4233900; 
604600,  4233700:  604200,  4233300; 
604100,  4232500:  603800,  4231500; 
602300,  4230800;  601400,  4230700; 
returning  to  600700,  4230600. 

(6)  Map  follows  of  all  critical  habitat 
imits  for  Tuctoria  mucronata  (Solano 

Grass). 
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Family  Scrophulariaceae:  Castilleja 
campestris  ssp.  succulenta  (Succulent 
Owl's  aover). 

(1)  Critical  habitat  units  are  depicted 
for  San  Joaquin,  Sacramento,  Stanislaus, 
Tuolumne,  Merced,  Mariposa,  Madera 
and  Fresno  Coimties,  California,  on  the 
map  below. 

(2)  The  primary  constituent  elements 
of  critical  habitat  for  Castilleja 
campestris  ssp.  succulenta  are  the 
habitat  components  that  provide: 

(i)  Vernal  pools,  swales,  and' other 
ephemeral  wetlands  and  depressions  of 
appropriate  sizes  and  depths  and  the 
adjacent  upland  margins  of  these 
depressions  that  sustain  Castilleja 
campestris  ssp.  succulenta  germination, 
growth  and  reproduction,  including  but 
not  limited  to  hardpan  vernal  pools  on 
alluvial  terraces  and  San  Joaquin, 
Redding,  Coming,  Keyes,  and  Pentz 
soils  series,  among  others,  and  northern 
basalt  flow  vernal  pools  on  Hideaway 
soils  series,  that  typically  become 
inimdated  during  winter  rains,  but  are 
dry  during  the  summer  and  do  not 
necessarily  fill  with  water  every  year; 
and 

(ii)  The  associated  watershed(s)  and 
hydrologic  featiues,  including  the  pool 
basin,  swales,  and  siuroimding  uplands 
(which  may  vary  in  extent  depending  on 
pool  size  and  depth,  soil  type  and 
depth,  hardpan  or  claypan  type  and 
extent,  topography,  and  climate)  that 
contribute  to  the  filling  and- drying  of 
the  vernal  pool  or  ephemeral  wetland, 
and  that  maintain  suitable  periods  of 
pool  inundation,  water  quality,  and  soil 
moisture  for  Castilleja  campestris  ssp. 
succulenta  germination,  growth  and 
reproduction,  and  dispersal,  but  not 
necessarily  every  year. 

(3)  Critical  habitat  does  not  include 
existing  man-made  featiu^s  and 
structures,  such  as  buildings,  roads, 
aqueducts,  railroads,  airport  runways 
and  buildings,  other  paved  areas,  lawns, 
and  other  urban  landscaped  areas  not 
containing  one  or  more  of  the  primary 
constituent  elements. 

(4)  Unit  1 :  San  Joaquin  and 
Sacramento  Counties,  California. 

(i)  From  USGS  1:24,000  quadrangle 
maps  Clay  and  Lockeford,  California, 
land  boimded  by  the  following  UTM  10 
NAD  83  coordinates  (E,  N):  653700, 
4232600; 653600,  4232600;  653500, 
4233600; 653600, 4234100;  654100, 
4234800;  655100,  4234800;  655500, 
4234500; 655900, 4234700;  657600. 
4234700;  657900,  4235000;  658800, 
4235200; 659000,  4234900;  660500, 
4235300; 661000, 4235300;  661200, 
4234900;  660700,  4234400;  660000, 
4234300; 659600,  4233400;  656900, 
4233400;  654100,  4233200;  654100, 
4232700;  returning  to  653700,  4232600. 


(5)  Unit  2:  Stanislaus  and  Tuolumne 
counties,  California. 

(i)  From  USGS  1:24,000  quadrangle 
maps  Cooperstown,  Keystone,  Kni^ts 
Ferry,  La  Grange,  and  Paulsell, 
California,  land  bounded  by  the 
following  UTM  10  NAD  83  coordinates 
(E,  N):  710900,  4168400; 
710350.6875000  4168525;  710500, 
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709100, 
708900. 
708700, 
708500, 
708700, 
708900, 
709200, 
709400, 
709200, 
708800, 
708500, 
708100, 
707900. 
708200, 
708000, 
708200, 
707900. 
707700, 
707400, 
707100, 
707300, 
707800. 
708100. 
708100. 
708300, 
708400, 
708500, 
708800, 
708700. 
708400. 
708200. 
708000, 
707800. 
707400, 
707200, 
707000, 
706700, 
706400, 
706200, 
706400, 
706200, 
705900, 
705800, 
705900, 
705700, 
705400, 
705300. 
705100, 
705000, 
705700, 
705700, 
705000, 
706200, 
707200, 
706800, 
707600, 
708500, 
710200, 
711200, 


4176900;  711500,  4177100;  711600. 
4178100;  711700.  4178700;  710600, 
4178800;  710300,  4179200;  709900, 
4179500;  709500.  4179600;  709100. 
4180800;  709200,  4182200;  709700. 
4182700;  710300.  4182900;  711400. 
4182100; 712400,  4182100;  713200. 
4182000; 714100, 4182600;  715100. 
4182600;  715500.  4183400;  715800. 
4183400; 716000,  4182700;  716900, 
4182700; 717100, 4182500;  717100. 
4182000;  716900,  4181300;  717200, 
4180900;  717200.  4180600;  716900. 
4179900;  717700,  4180100;  718500. 
4180000; 718700,  4179200;  719300,  , 
4178700; 719700,  4177600;  720300. 
4177700;  720700,  4177700;  720800, 
4176400;  720500,  4175200;  719500, 
4174100;  720700,  4173500;  720700, 
4172500;  719800,  4171900;  717700. 
4170900; 717300.  4170700;  716800. 
4171000;  716700,  4171800;  716500, 
4171800;  716200,  4170900;  715500, 
4170500;  714000,  4169800;  712500, 
4168900;  retiuning  to  710900,  4168400. 

(6)  Subunit  3^4;  Merced  and  Mariposa 
counties,  California. 

(i)  From  USGS  1:24,000  quadrangle 
maps  Merced  Falls  and  Snelling, 
California,  land  bounded  by  the 
following  UTM  10  NAD  83  coordinates 
(E,  N):  722500,  4155000;  722300. 
4155000;  722300.  4157400:  724200. 
4157400; 724100. 4160000;  724400. 
4160600;  730600,  4160700;  730500, 
4162200;  730800, 4162200;  731000, 
4162100; 731400,  4162100;  731600. 
4162500;  731800,  4162500;  731900, 
4162400;  732100,  4162400;  732200, 
4162500;  732700.  4162700;  733000, 
4162600; 733600, 4162100:  733700, 
4161500;  733600.  4161000;  734600. 
4160400;  734800.  4160200;  734800. 
4159500;  734400.  4158700;  734300. 
4158100;  734500.  4157900;  734700. 
4158000;  734900,  4158300;  735000, 
4158800;  735500,  4158800;  735700. 
4158600;  735600,  4158100;  736200, 
4157500;  736800, 4157300;  736900, 
4157100;  736900, 4156500;  736300. 
4156500;  736000,  4156300;  735500. 
4156300;  734100.  4156900;  733400, 
4157100;  731700,  4156900;  730900, 
4156500;  728900,  4156600;  727100, 
4156700;  726900,  4156400;  725900, 
4156400;  723900,  4155300;  723300, 
4155400:  returning  to  722500,  4155000. 

(7)  Subunit  3B:  Merced  and  Mariposa 
counties,  California. 

(i)  From  USGS  1:24,000  quadrangle 
maps  Atwater,  Haystack  Mtn.,  Indian 
Gulch,  Le  Grand,  Merced,  Merced  Falls, 
Owens  Reservoir,  Plainsbuig,  Planada, 
Snelling,  Winton,  and  Yosemite  Lake, 
California,  land  bounded  by  the 
following  UTM  10  NAD  83  coordinates 
(E,  N):  743600,  4125000;  743600, 
4127000;  742700,  4127000;  742600, 
4126600;  742300,  4126300;  741700. 
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4126300;  741200,  4126800; 741200, 
4128600; 740400. 4128600;  740400, 
4130300;  739000,  4130300;  739000, 
4130600; 738400.  4131100;  737500, 
4131200; 737800,  4131700;  737700. 
4132608; 737700. 4132900;  737100. 
4132900; 737100. 4134200;  736700, 
4134200; 736100.  4133900;  735700. 
4133300;  734700,  4133300;  734700, 
4133700; 734100,  4133900;  733100, 
4133900;  733100, 4134600;  732700, 
4134600;  732600,  4135000;  732300, 
4135500; 730300,  4135400;  729900, 
4135700; 729900. 4136500;  726500, 
4136500;  726400,  4136100;  725900, 
4136100;  725900,  4135300;  725600, 
4135100; 725500,  4135100;  725300, 
4135500;  725100.  4135400;  725000. 
4135400;  725000.  4135600;  724800. 
4135700;  724600,  4135700;  724600, 
4134700;  724200.  4134700;  724200. 
4135500;  723400.  4135500;  723400. 
4135600;  722800,  4135600; 722800, 
4135000;  722600,  4135000; 722600. 
4134700;  722500,4134700;  722200, 
4137900; 722800,  4137900;  722800, 
4139300;  721900.  4139300;  721900, 
4140200; 721000, 4140200; 721000. 
4140900;  717800,  4140900;  717800, 
4137700;  717100.  4137700;  717000, 
4138200;  714500,  4140900;  714100, 
4141300;  714100,  4142200;  713600. 
4142400;  713200.  4143000;  713000. 
4143900;  713100. 4144300;  713700, 
4144600;  714500,  4145300;  714500, 
4145700;  715800.  4145800;  717000. 
4145800;  718000. 4145400;  718200, 
4145900; 718200, 4147600;  719700. 
4148400;  720600. 4148600;  720600. 
4149200;  719600,  4149200;  719600. 
4149800;  720300.  4149800;  721300, 
4150700;  721700, 4150700;  724400, 
4153300;  725000,  4153500;  725500, 
4154200;  725800,  4154800;  727200, 
4155900;  727800. 4155900;  728500, 
4155600;  730200,  4155600;  731600, 
4155500; 732400, 4155400;  732600, 
4155200;  733200, 4154700;  734100. 
4154900; 734600, 4154800; 735600, 
4156000; 735900, 4156000;  737100, 
4155400; 737800,  4155000;  738200, 
4154200;  738300. 4153300;  739000. 
4152800; 739100, 4152200;  740200, 
4151800;  740800.  4151500;  740800, 
4150300: 741100. 4149900;  741700. 
4149400; 742100,  4148500;  742100, 
4147100; 743400, 4146100;  744000, 
4145600;  744400,  4144600;  744300, 
4143900; 743900. 4142700;  744000. 
4142000;  744200, 4141700;  745500, 
4140300;  746100,  4139500;  746800, 
4138500;  747700, 4137700;  748500, 
4135800; 748700. 4135100;  749500. 
4134000; 750700.  4131700;  751600. 
4130500;  752000,  4130200;  thence  east 
to  y-coordinate  4130200  on  Mariposa 
Creek;  thence  southwest  along  Mariposa 
Creek  to  y-coordinate  4125000;  thence 


west  to  the  point  of  begin&ng  at 743600, 
4125000. 

(8)  Unit  4:  Madera,  Merced  and 
Fresno  Counties.  California. 

(i)  From  USGS  1:24,000  quadrangle 
maps  Daulton,  Friant.  Gregg.  Kismet. 
Lanes  Bridge,  Little  Table  Mtn.. 
Millerton  Lake  West,  Raymond,  and 
Raynor  Creek.  California,  land  bounded 
by  the  following  UTM  10  NAD  83 
coordinates  (E,  N):  766600,  4106700; 
766500.  4107800;  765200,  4107800; 
764700,  4108100;  764100,  4109200; 
763400.  4109300;  763200.  4109800; 
761500,  4109800;  761500,  4111300; 
759800. 4111300;  759800,  4112500; 
759300,  4112500;  759200,  4112300; 
758300, 4112300;  758300,  4112900; 
756600,  4112900;  756500.  4117000; 
thence  north  to  x-coordinate  756500  on 
Ash  Slough;  thence  northeast  along  Ash 
Slough  to  the  Chowchilla  River;  thence 
northeast  along  the  Chowchilla  River  to 
y-coordinate  41194000;  thence  east  to  ' 
762300.  4119400;  762700.  4118600; 
762800.  4118000;  763300,  4117200; 
763500,  4117600;  763700,  4117600; 
764100,  4117300;  764200,  4116800; 
764500,  4115900;  765400,  4115900; 
765400. 4116400;  766100.  4116400; 
766100, 4115800;  765900,  4114300; 
766300, 4114200;  thence  northeast  to 
UTM  zone  11,  land  boimded  by  the 
following  UTM  11  NAD  83  coordinates 
(E,  N):  233900,  4114300;  234200, 
4114300;  234200,  4113900;  234300, 
4112700;  234900,  4112700;  235500, 
4112900;  235700,  4112600;  235700. 
4111500;  236200,  4111800;  236400, 
4111800;  236800,  4111300;  236400, 
4110800;  236400,  4109500;  237000, 
4108700;  237600,  4108600;  238400, - 
4109300;  241300,  4109300;  242100, 
4108700;  242200,  4109300;  241100, 
4110700;  241100,  4111300;  241500. 
4111300;  242000.  4110400;  243000. 
4110300;  243000,  4109800;  245200. 
4109700;  245900,  4108600;  247600, 
4107500;  248000.  4106400;  248000. 
4105900;  247400,  4105400;  247400, 
4105200; 249100,  4104400;  251600, 
4103800;  251900,  4103300;  251900, 
4102600;  252300, 4102200;  252300. 
4101400;  252900.  4101000;  253700. 
4101600; 254500,  4101600;  255700. 
4102000;  257800,  4102000;  258900, 
4101100; 259000,  4098800;  259200. 
4098400;  259200,  4098000;  258200. 
4096900;  257400,  4096300;  256600. 
4095600;  256200,  4095100;  255900. 
4093800; 255700.  4092600;  255900, 
4092200;  255900.  4092000;  255400. 
4091700;  254600.  4090800;  253800. 
4090400;  253300.  4089700;  252700. 
4089000;  252500,  4088000;  251500. 
4087100; 251500.  4087100;  251200. 
4087100;  251100.  4089300;  251200. 
4092200;  250600,  4092200;  250600. 
4093000;  251200.  4093500;  251300, 


4094900;  250500.  4094900;  250400. 
4092900;  245500.  4093000;  242300. 
4093100;  242300.  4095000;  242500. 
4095100;  244000,  4095000;  244000. 
4096700;  244800,  4096600;  244900. 
4098200;  245700.  4098200;  245700. 
4099800;  242500.  4100000;  242400. 
4095200; 242300,  4095200;  239500, 
4095200;  239600,  4098400;  239700. 
4100000;  240100,  4100000;  240200. 
4100200;  240200.  4100400;  240200. 
4100600;  240400,  4100700;  240600. 
4100900;  240600.  4101200; 239700. 
4102100;  239700.  4102200;  239900. 
4102500;  239900,  4102700; 239800. 
4102800;  239800,  4103000;  240000, 
4103600; 240000,  4103900;  240700. 
4104400; 241200,  4105300; 241200, 
4106300;  240100.  4105200; 238900. 
4104300;  238400,  4104100;  237100. 
4104200;  237100,  4105700;  235500, 
4105800;  235500.  4106600;  233200, 
4106700;  thence  west  to  UTM  zone  10 
to  the  point  of  beginning  at  UTM  10 
NAD  83  coordinates  766600, 4106700. 
(9)  Unit  5:  Fresno  County.  California, 
(i)  From  USGS  1:24.000  quadrangle 
maps  Academy,  Clovis,  Friant,  and 
Roimd  Moimtain,  California,  land 
bounded  by  the  following  UTM  11  NAD 
83  coordinates  (E,  N):  273000, 4076600; 
271300,  4076700;  271400,  4076900; 

271700.  4077100;  271800.  4077300; 

271800.  4077500;  271500.  4077700; 

271100.  4077700;  271100.  4078200; 

271300,  4078400;  271600,  4078900; 

271800.  4079100;  271900,  4079800; 

271100.  4079900;  267900.  4080000; 

266300, 4080000;  266300,  4080400; 

266500.  4080500;  266500.  4080700; 

266300,  4080800;  266300,  4081700; 

265500. 4081800; 264000.  4081800; 

265900, 4083100;  265900, 4083300; 

263200. 4083300;  263100. 4082700; 

262300,  4082700;  262300.  4083300; 

261500. 4083400;  261500.  4083800; 

260900,  4083800;  260900.  4084300; 

261100,  4084300;  261100,  4084400; 

260700, 4084700;  260700,  4085100; 

260900,  4085300;  262100.  4085800; 

262200.  4085900;  262200.  4086200; 

262800,  4086200;  262600,  4086600; 

262100.  4087000;  262100,  4087300; 

262400,  4087500;  262400.  4088200; 

261100,  4068200;  261100,  4087400; 

260200.  4087400;  260100.  4086600; 

259200.  4086600;  259200.  4087700; 

259600.  4067500;  260000.  4087500; 

260100.  4087900;  259700.  4088100; 

258500.  4088200;  258000,  4088300; 

258000.  4089100;  258500.  4089300; 

258500.  4089800;  258300,  4089800; 

257700.  4089200;  256600.  4089200; 
-256600. 4090200; 256800. 4090800; 

256900.  4092700;  257200,  4094300; 

257300, 4095500;  258600.  4096700; 

258900.  4096700;  259600,  4096700; 

259600.  4094700;  260300.  4094700; 

260300.  4093300;  259400.  4091700; 
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260800. 
262900, 
263200, 
264700, 
265300. 
265900, 
267600, 
267200. 
268100. 
269100. 
270300. 
271900. 
272800. 
273300, 
273200, 
275400, 
275900, 
277100. 
276100. 
276000. 
275100. 
274400. 
273400, 
273600, 
272900, 
272800. 
273200, 
273700. 


4091700 
4091100 
4089800 
4088700 
4087600 
4086800 
4087000 
4085500; 
4085300; 
4085800 
4084900 
4085100; 
4086200 
4087700 
4089600 
4090000 
4090800 
4090900 
4088900 
4087500 
4086600 
4085500 
4084400 
4083400 
4082900 
4081400 
4080500 
4079700 


262200, 
262900, 
263100. 
265000, 
265900. 
267000, 
267800. 
267400, 
268300, 
269800, 
271100, 
272200. 
273000. 
273200, 
274700. 
275600. 
276500. 
277100, 
276100, 
275400. 
274900, 
274000, 
273400. 
273600, 
272800, 
273000, 
273500, 
273800. 


4091100; 
4090400 
4089400 
4087900 
4087600; 
4086800; 
4086500 
4085100 
4085800 
4085400 
4084800 
4085600 
4087300 
4088500 
4089600 
4090500 
4090900 
4090200 
4087900 
4087200 
4086000 
4084900 
4083800 
4083000 
4082200 
4080800 
4080100 
4079100 


274200,  4078600;  274300,  4078100; 
273300. 4078100;  273300,  4077100; 
returning  to  273000,  4076600. 

(10)  Subunit  6A:  Fresno  County, 
California. 

(i)  From  USGS  1:24,000  quadrangle 
maps  Academy  and  Millerton  Lake  East. 
CaUfomia,  land  boimded  by  the 
following  UTM  11  NAD  83  coordinates 
CE.  N):  267300,  4097300;  266900, 
4097300;  267000,  4097600;  267800, 
4098300;  268100,  4098700;  268100. 
4098900;  268000,  4099100; 267400, 
4099800;  267400,  4100300;  267700, 
4100800;  268100,  4101400;  268600, 
4101400;  269100.  4101100;  269600, 
4101100;  269800,  4101300;  269900, 
4101500;  269600,  4102200;  269200, 
4102400;  268600,  4102800;  268700, 
4103800;  269100.  4103800;  269600, 
4103100;  270200.  4103500;  270300. 
4103500;  270700,  4102500;  270500, 
4102400;  270300,  4102200;  270300. 
4101900;  270500.  4101500;  270600. 
4101100;  270500,  4101000;  270200. 
4100700;  269400.  4100500;  268300. 
4100500;  268100.  4100300;  268100. 
4100100;  268400,  4099800;  268600, 
4099500;  268700,  4099200;  268700, 


4098900;  268600,  4098300;  268500, 
4098100;  268400,  4097800;  268100, 
4097600;  267800,  4097400;  returning  to 
267300,  4097300. 

(1 1)  Subunit  6B:  Madera  County, 
California. 

(i)  From  USGS  1:24.000  quadrangle 
maps  Millerton  Lake  East  and  North 
Fork.  California,  land  bounded  by  the 
following  UTM  11  NAD  83  coordinates 
(E.  N):  271200,  4106800;  270200, 
4106800;  269900,  4107000;  269900, 
4107600;  270100,  4108600;  269300, 
4108300;  269000,  4108700;  268500, 
4108700;  268300,  4110000;  268800, 
4110400;  268900,  4111000;  268300, 
4111300;  268500,  4111500;  268600, 
4112300;  268800,  4112400;  270600, 
4112400;  270800, 4112100;  270700, 
4111300;  269600,  4110800;  269700, 
4110500; 270000,  4110200;  270600, 
4109700;  270800,  4108800;  271300, 
4108400;  271500,  4107800;  271600, 
4107300;  returning  to  271200,  4106800. 

(12)  Map  follows  of  all  critical  habitat 
units  for  Castilleja  campestris  ssp. 
succulenta  (Succulent  Owl's  Clover). 
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Dated:  September  6,  2002. 
Craig  Manson, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

[FR  Doc.  02-23241  Filed  9-23-02;  8:45  am] 
BILLING  CODE  4310-SS-C 


VOL 


67 


ISS 

1 

8 
5 


SE 
24 


2002 


JMI 


Tuesday, 
September  24,  2002 


Part  m 

Federal  Election 

Commission 

I — 

11  CFR  Parts  100,  et  aL 
Coordinated  and  Independent 
Expenditures;  Proposed  Rule 


60042  Federal  Register / Vol.  67,  No.  185 /Tuesday,  September  24.  2002 / Proposed  Rules 


FEDERAL  ELECTION  COMMISSION 

11  CFR  Parts  100, 102, 104, 105, 109, 
110,  and  114 


[Notic*  2002-16] 

Coordinated  and  Independent 
Expenditures 

AGENCY:  Federal  Election  Commission. 
action:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Federal  Election 
Commission  seeks  comments  on 
proposed  changes  to  its  rules  relating  to 
payments  for  commvmications  that  are 
coordinated  with  a  candidate,  a 
candidate's  authorized  committee,  or  a 
political  party  committee.  The  proposed 
rules  would  also  address  independent 
expenditures  and  expenditures  by 
political  party  committees  that  are  made 
either  in  coordination  with,  or 
independently  from,  candidates.  These 
regulations  would  implement  several 
requirements  in  the  Bipartisan 
Campaign  Reform  Act  of  2002  ("BCRA") 
that  significantly  amend  the  Federal 
Election  Campaign  Act  of  1971,  as 
amended  ("FECA"  or  the  "Act"). 
Fiuther  information  is  contained  in  the 
Supplementary  hiformation  that 
follows.  Please  note  that  the 
Commission  has  not  made  a  final 
decision  on  any  of  these  proposals. 
DATES:  Comments  must  be  received  on 
or  before  October  11,  2002.  The 
Commission  will  hold  a  hearing  on 
these  proposed  rules  on  October  23  and 
24,  2002,  at  9:30  a.m.  Commenters 
wishing  to  testify  at  the  hearing  must 
submit  written  or  electronic  comments 
no  later  than  October  11,  2002,  and 
must  so  indicate  in  their  conunents. 
ADDRESSES:  All  comments  should  be 
addressed  to  Mr.  John  Vergelli,  Acting 
Assistant  General  Counsel,  and  must  be 
submitted  in  either  electronic  or  written 
form.  Electronic  mail  comments  should 
be  sent  to  BCRAcoord@fec.gov  and  must 
include  the  full  name,  electronic  mail 
address,  and  postal  service  address  of 
the  commenter.  Electronic  mail 
comments  that  do  not  contain  the  full 
name,  electronic  mail  address,  and 
postal  service  address  of  the  commenter 
will  not  be  considered.  Faxed  comments 
should  be  sent  to  (202)  219-3923,  with 
printed  copy  follow-up  to  ensure 
legibility.  Written  comments  and 
printed  copies  of  faxed  comments 
should  be  sent  to  the  Federal  Election 
Commission.  999  E  Street,  NW.. 
Washington,  DC  20463.  Commenters  are 
strongly  encoiuaged  to  submit 
comments  electroniccilly  to  ensure 
timely  receipt  and  consideration.  The 
Commission  will  make  every  effort  to 


post  public  comments  on  its  website 
within  ten  (10)  business  days  of  the 
close  of  the  comment  period.  The 
hearing  will  be  held  in  the 
Commission's  ninth  floor  meeting  room, 
999  E  St.  NW.,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  Vergelli,  Acting  Assistant  General 
Counsel,  or  Attorneys  Mark  Allen 
(coordinated  party  expenditures), 
Richard  Ewell  (coordinated 
communications  paid  for  by  other 
political  committees  and  other  persons), 
Tony  Buckley  (electioneering 
commiuiications),  or  Cheryl  Fowle 
(reporting  requirements),  999  E  Street 
NW..  Washington.  DC  20463.  (202)  694- 
1650  or  (800) 424-9530. 
SUPPLEMENTARY  INFORMATION:  The 
Bipartisan  Campaign  Reform  Act  of 
2002  ("BCRA"),  Pub.  L.  107-155. 116 
Stat.  81  (March  27,  2002),  contains 
extensive  and  detailed  amendments  to 
the  Federal  Election  Campaign  Act  of 
1971,  as  amended  ("FECA"  or  the 
"Act").  2  U.S.C.  431  et  seq.  This  is  one 
of  a  series  of  Notices  of  Proposed 
RiUemakings  ("NPRM")  the 
Commission  is  publishing  over  the  next 
several  months  in  order  to  meet  the 
rulemaking  deadlines  set  out  in  BCRA. 
The  deadline  for  the  promulgation  of 
these  rules  is  270  days  after  the  date  of 
enactment  of  BCRA,  or  December  22. 
2002. 

This  NPRM  primarily  addresses 
communications  that  are  made 
independently  from,  or  in  coordination 
with,  a  candidate,  an  authorized 
committee  of  a  candidate,  or  a  political 
party  committee.  The  proposed 
regulations  would  set  forth  the  meaning 
of  "coordination."  They  would  also  set 
forth  statutory  requirements  for  political 
party  committees  with  respect  to  the 
permitted  timing  of  independent  and 
coordinated  expenditures,  and  transfers 
and  assignments. 

Introduction 

/.  Statutory  Overview 

FECA  limits  the  amount  of 
contributions  to  Federal  candidates, 
their  authorized  committees,  and  other 
political  conunittees.  2  U.S.C.  441a(a). 
Under  FECA  and  the  Commission's 
regulations,  these  contributions  may 
take  the  form  of  money  or  "anything  of 
value"  (the  latter  would  be  an  "in-ldnd 
contribution"  provided  to  a  candidate  or 
political  committee.  See  11  CFR 
100.52(d)(1).  Candidates  must  disclose 
all  contributions  they  receive.  2  U.S.C. 
434(b)(2).  Since  the  recipient  does  not 
actually  receive  a  cash  payment  from  an 
in-kind  contribution,  the  recipient  miist 
report  the  value  of  an  in-kind 
contribution  as  both  a  contribution 


received  and  an  expenditure  made  so 
that  the  receipt  of  tiie  contribution  will 
be  reported  without  overstating  the 
cash-on-hand  in  the  committee's 
treasury.  See  11  CFR  104.13. 

//.  Overview  of  BCRA  Changes  to  FECA 
and  Commission  Regulations 

In  BCRA.  Congress  revised  FECA's 
definition  of  "independent 
expenditure."  2  U.S.C.  431(17).  The 
revision  added  a  reference  to  political 
party  committees  and  their  agents  and 
reworked  other  aspects  of  the  former 
language.  Corresponding  revisions 
would  be  made  to  the  r^ulations  in  11 
CFR  100.16. 

Congress  repealed  the  Commission's 
pre-BOlA  regulations  regarding 
"coordinated  general  public  political 
communications"  (at  pre-BCRA  11  CFR 
100.23)  and  directed  the  Commission  to 
adopt  new  regulations  on  "coordinated 
communications"  in  their  place.  Pub.  L. 
107-155,  sec.  214(b),'(c)  (March  27. 
2002).  The  Commission  proposes  a  new 
section  11  CFR  109.21  to  implement  the 
Congressional  mandate. 

In  addition,  the  proposed  rules  would 
implement  several  new  restrictions 
foimdin  BCRA  on  the  timing  of 
independent  and  coordinated 
expenditures  made  by  committees  of 
political  parties.  2  U.S.C.  441a(d)(4). 
Those  regulations  would  be  in  new  11 
CFR  part  109,  subpart  D.  Similarly, 
Congress  established  new  restrictions  on 
transfers  between  committees  of  a 
political  party.  2  U.S.C.  441a(d)(4). 
Those  changes,  as  well  as  amendments 
to  the  rules  on  the  assignment  of 
coordinated  party  expenditure  authority 
in  pre-BCRA  11  CFR  110.7,  would  also 
be  reflected  in  new  11  CFR  part  109, 
subpart  D. 

Fmally,  Congress  established  new 
reporting  obligations  for  independent 
expenditiu-es.  2  U.S.C.  434(a)(5)  and  (g). 
See  proposed  11  CFR  100.19, 104.4, 
104.5. 105.2.  and  109.10. 

Definition  of  Independent  Expenditure 

The  Commission  proposes  several 
changes  to  the  definition  of  ^^ 

"independent  expenditure"  in  11  CFR 
100.16  in  light  of  several  Congressional 
changes  to  the  statutory  definition  of  the 
same  term  at  2  U.S.C.  431(17).  Most 
significantly,  the  statutory  definition  of 

"independent  expenditure"  was 
modified  to  exclude  coordination  with  a 
political  party  committee  or  its  agents 
(in  addition  to  the  pre-BCRA  exclusion 
of  coordination  with  candidates).  Ibid. 

Proposed  section  100.16  would 
contain  two  paragraphs.  Proposed 
paragraph  (a)  would  include  the  revised 
pre-BCRA  section  100.16.  The  first 
sentence  of  proposed  paragraph  (a) 
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would  be  changed  by  adding  a  reference 
to  political  party  committees  and  their 
agents,  tracking  BCRA's  changes  in  2 
U.S.C.  431(17). 

In  BCRA.  Congress  deleted  the  term 
"consultation"  from  the  list  of  activities 
that  compromise  the  independence  of 
expenditures.  See  2  U.S.C.  431(17)(B). 
Proposed  paragraph  (a),  however,  would 
retain  the  term  because  it  remains,  post- 
BCRA.  in  other  related  provisions  of  the 
Act.  Expenditiu^s  that  are  made  in 
"cooperation,  consultation,  or  concert 
with,  or  at  the  request  or  suggestion  of 
candidates,  political  committees,  and 
agents  thereof  are  contributions.  See  2 
U.S.C.  441a(a)(7)(B)(i)  (emphasis 
added).  Most  importantly,  the  term 
"consultation"  is  used  in  a  closely 
related  provision  added  by  BCRA  itself. 
See  2  U.S.C.  441a(7)(B)(ii)  as  amended 
by  Pub.  L.  107-155,  sec.  214(a) 
(expenditures  made  in  "cooperation, 
consultation,  or  concert,  with,  or  at  the 
request  or  suggestion  of,  a  national. 
State,  or  local  committee  of  a  political 
party").  Thus,  the  proposed  rules  would 
retain  the  term  "consultation"  as  an 
element  in  the  regulatory  definition  of 
"independent  expenditiire." 

Similarly,  the  Commission  notes  that 
while  Congress  referred  to  expenditures 
"not  made  in  concert  or  cooperation 
with  ...  a  political  party  committee  or 
its  agents"  in  2  U.S.C.  431(17) 
(emphasis  added),  it  did  not  refer  to 
agents  of  a  party  committee  in  2  U.S.C. 
441a(7)(B)(ii)  when  describing 
coordination  with  a  party  committee. 
The  Commission  would  include  agents 
of  political  party  committees  as  persons 
who  might  take  actions  that  would 
cause  a  communication  to  be 
coordinated  with  that  party  committee. 

In  BCRA,  Cqngress  repealed  the  pre- 
BCRA  regidatory  definition  of 
"coordinated  general  public  political 
communication."  See  11  CFR  100.23, 
repealed  by  Pub.  L.  107-155.  section 
214(b)  (March  27,  2002).  Therefore, 
proposed  paragraph  (a)  of  section  100.16 
would  delete  the  term  "coordinated 
general  public  political 
communication."  and  replace  it  with 
references  to  "coordinated 
communications"  from  proposed 
section  109.21  and  "party  coordinated 
communications"  from  proposed 
section  109.37. 

The  Commission  would  move  to 
proposed  paragraph  (b)  of  section 
100.16,  without  other  changes,  the  rule 
that  expenditures  made  by  a  candidate's 
authorized  committee  on  behalf  of  that 
candidate  would  never  qualify  as  an 
independent  expenditurerThis  rule, 
which  is  found  at  pre-BCRA  11  CFR 
109.1(e).  clarifies  the  basic  definition  of 
"independent  expenditure." 


Proposed  Reorganization  of  11  CFR 
Part  109 

The  Commission  proposes  to 
reorganize  11  CFR  part  109  into  four 
subparts.  Subpart  A  would  explain  the 
scope  of  part  109  and  define  a  key  term. 
Subpart  B  would  address  reporting  of 
independent  expenditiu«s.  Subpart  C 
would  address  coordination  between  a 
candidate  or  a  political  party  and  a 
person  making  a  communication. 
Subpart  D  would  set  forth  provisions 
applicable  only  to  political  party 
conunittees,  including  some  pertaining 
to  independent  expenditures  and 
support  of  candidates  through 
coordinated  party  expenditures.  See  2 
U.S.C.  441a(d).  The  special  authority  for 
coordinated  expenditures  by  political 
party  committees,  previously  set  forth  in 
pre-BCRA  11  CFR  110.7,  would  be 
relocated  to  proposed  11  CFR  109.32 
and  other  sections  in  subpart  D. 

Proposed  Subpart  A  of  Part  109:  Scope 
and  Definitions 

Proposed  new  section  109.1  would 
introduce  the  scope  of  part  109.  A 
definition  found  in  pre-BCRA  section 
109.1  would  be  revised  and  moved  to 
proposed  section  109.3.  The 
Commission  would  move  the  reporting 
requirements  of  pre-BCRA  11  CFR  109.2 
to  proposed  11  CFR  109.10,  reserving 
section  109.2  to  avoid  potential 
confusion  regarding  this  move. 

Proposed  11  CFR  109.3  would  define 
the  term  "agent"  for  use  throughout  part 
109.  This  definition  of  "agent"  would  be 
based  on  the  same  concept  that  the 
Commission  used  in  framing  the 
definition  of  "agent"  in  the  non-Federal 
funds  or  "Soft  Money"  rulemaking 
completed  earlier  this  year.  Final  Rules 
and  Explanation  and  Justification. 
"Prohibited  and  Excessive 
Contributions:  Non-Federal  Funds  or 
Soft  Money."  67  FR  49081  (July  29, 
2002).  The  definition  identifies  the 
principal  and  enumerates  particular 
activities  in  which  the  agent  may  engage 
on  behalf  of  the  principal.  In  order  to 
preclude  confusion  with  other 
regulatory  definitions  of  "agent"  (e.g., 
11  CFR  300.2(b)),  this  definition  would 
be  explicitly  limited  to  11  CFR  part  109. 
The  definition  would  differ  in  several 
respects  from  its  pre-BCRA  form  in  11 
CFR  109.1(b)(5).  The  proposed 
definition  would  encompass  political 
party  committees  because  the  Act,  as 
amended  by  BCRA.  specifically  covers, 
in  the  context  of  coordination,  payments 
made  by  a  person  on  behalf  of  political 
party  committees.  See  2  U.S.C. 
441a(a)(7)(B)(ii). 

The  proposed  revised  definition  of 
"agent"  would  focus  on  whether  a 


purported  agent  has  "actual  authority, 
either  express  or  implied,"  to  engage  in 
one  or  more  specified  activities  on 
behalf  of  specified  principals.  The 
specified  activities  would  vary  slighUy 
depending  on  whether  the  agent  engages 
in  those  activities  on  behalf  of  a 
national.  State,  district,  or  local 
conunittee  of  a  party  committee,  or  on 
behalf  of  a  Federal  candidate  or 
officeholder.  See  proposed  1 1  CFR 
109.3(a)  and  (b),  respectively.  The 
activities  specified  in  the  proposed  rule 
would  closely  parallel  activities 
associated  with  coordinated 
communications,  as  described  in 
proposed  11  CFR  109.21(b).  and  would 
include  requesting  or  suggesting  that  a 
commimication  be  created,  produced,  or 
distributed,  making  or  authorizing 
certain  campaign-related 
communications,  and  material 
involvement  in  decisions  regarding 
specific  aspects  of  communications.  See 
proposed  11  CFR  109.3(a)(1)  through  (5) 
and  (b)(1)  through  (5).  'Thus,  a  person 
would  be  an  agent  when  (1)  expressly 
authorized  by  a  specific  principal  to 
engage  in  specific  activities;  (2)  engages 
in  those  activities  on  behalf  of  that 
specific  principal;  and  (3)  those 
activities  would  result  in  a  coordinated 
communication  if  done  directiy  by  the 
candidate  or  a  political  party  official. 

The  Commission  seeKS  comments  on 
whether  the  scope  of  the  definition  of 
"agent"  should  explicitiy  state  that  a 
person  must  be  "acting  within  the  scope 
of  his  or  her  authority  as  an  agent" 
while  engaged  in  the  action  in  question 
(e.g..  ma^ng  a  request,  participating  in 
a  substantial  discussion)  before  he  or 
she  is  considered  an  agent.  Should  the 
person  be  required  to  convey 
information  that  was  only  available  to 
that  person  because  of  his  or  her  role  as 
an  agent  for  the  candidate  or  political 
party  committee?  Should  a  person  be 
considered  an  agent  if  he  or  she  bases 
his  or  her  recommendations  to  a  third 
party  on  information  that  was  gained 
only  due  to  that  person's  role  as  an 
agent  for  the  campaign?  The 
Commission  also  seeks  comments  on 
whether,  and  if  so,  under  what 
circumstances,  a  person  who  is 
authorized  by  a  candidate  or  political 
party  conunittee  to  solicit  or  receive 
contributions  or  other  transfers  of  funds, 
and  who  holds  a  formal  or  honorary 
position  or  tide  with  the  candidate's 
campaign  or  a  political  party  commitiee, 
should  be  considered  per  se  to  be  an 
agent  of  that  candidate,  an  authorized 
committee  of  that  candidate,  or  political 
p^ty  commitiee. 

The  Commission's  pre-BCRA 
regulations  include  a  special  definition 
of  "person"  for  part  109. 11  CFR 
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109.1(b)(1).  The  Commission  has  not 
included  this  separate  definition  of  the 
term  "person"  in  this  Notice  of 
Proposed  Rulemaking  because  the  term 
is  already  defined  in  pre-BCRA  11  CFR 
100.10.  Furthermore,  the  Commission  is 
concerned  that  a  separate  definition  of 
"person"  in  part  109  might  be  confusing 
or  misinterpreted  to  permit  labor 
organizations,  corporations  not  qualified 
under  11  CFR  114.10(c),  or  other  entities 
or  individuals  to  pay  for  coordinated 
commimications  or  to  make 
independent  expenditures  where  these 
entities  and  individuals  are  otherwise 
prohibited  from  making  contributions  or 
expenditiu«s  under  the  Act  and 
Commission  regulations.  See,  e.g.,  11 
CFR  110.4  and  114.2.  While  the 
Commission  would  propose  to 
specifically  address  these  prohibitions 
in  proposed  11  CFR  109.22,  below,  the 
Conunission  seeks  comment  on 
whether,  and  if  so,  how,  the  term 
"person"  should  be  defined  separately 
for  the  piuposes  of  part  109. 

Proposed  Subpart  B  of  Part  109: 
Independent  Expenditures;  Other 
Reporting  Rules;  Disclaimers 

Under  the  Act,  independent 
expenditures  must  be  reported  as 
follows:  Political  committees  must 
report  all  independent  expenditures  on 
their  regularly  scheduled  reports.  In 
contrast,  persons  other  than  political 
committees  must  report  independent 
expenditiu«s  that  aggregate  in  excess  of 
$250  in  a  calendar  year.  2  U.S.C. 
434(b)(4)(H)(iii),  (c),  (d).  and  (g). 
Political  committees  and  other  persons 
must  file  additional  reports  of 
independent  expenditures  ("24-hour 
reports")  when  independent 
expenditures  totaling  $1,000  or  more  are 
made  less  than  20  days  but  more  than 
24  hours  before  an  election  (i.e., 
primary,  general,  special,  or  runoff;  see 
11  CFR  100.2).  BCRA  moved  the  24- 
hour  reporting  provisions  from  2  U.S.C. 
434(c)(2)(C)  to  2  U.S.C.  434(g)(1).  These 
reports  must  be  received  within  24 
hours  of  the  time  the  independent 
expenditures  aggregate  $1,000  or  more. 
2  U.S.C.  434(g)(1). 

BCRA  also  adds  a  third  type  of  report 
for  certain  independent  expenditures. 
New  "48-hour  reports"  are  required 
when  independent  expenditiues  made 
at  any  time  diuing  the  campaign,  up  to 
and  including  the  20th  day  before  an 
election,  aggregate  $10,000  or  more.  2 
U.S.C.  434(g)(2).  To  implement  BCRA's 
new  reporting  requirements  for 
independent  expenditures,  the 
Commission  is  proposing  changes  to 
pre-BCRA  11  CFR  100.19, 104.4, 104.5, 
105.2,  and  109.2,  which  are  discussed 
below. 


/.  When  Must  Reports  of  Independent 
Expenditures  be  Filed? 

A.  11  CFR  100.19    File,  Filed,  or  Filing 
(2  U.S.C.  434(a)) 

The  Commission's  regulations  at  11 
CFR  100.19  define  file,  filed,  and  filing. 
Paragraph  (a)  of  section  100.19  would  be 
imaffected  by  this  rulemaking.  Proposed 
paragraph  (b)  of  section  100.19  would 
retain  the  pre-BCRA  general  rule  that  a 
document  is  considered  timely  filed  if  it 
is:  (1)  Delivered  to  the  appropriate  filing 
office  (either  the  Commission  or  the 
Secretary  of  the  Senate),  or  (2)  sent  by 
registered  or  certified  mail  and 
postmarked  by  11:59  p.m.  Eastern 
Standard/Daylight  Time  of  the 
prescribed  filing  date — except  for  pre- 
election reports.  The  proposed  revisions 
to  paragraph  (b)  of  section  100.19  would 
clarify  that  paragraph  (b)  is  the  general 
rule,  but  does  not  apply  to  reports 
addressed  by  paragraph  (c)  through 
proposed  new.  paragraph  (f).  In  pre- 
BCRA  paragraph  (b^,  the  Commission 
notes  that  this  general  rule  does  not 
apply  to  24-hour  reports  of  independent 
expenditures,  although  the  other 
exceptions  are  not  mentioned. 

Those  exceptions  woiUd  be  as 
follows:  Paragraph  (c)  for  electronic 
filing — "filed"  means  received  by  the 
Commission  at  or  before  11:59  p.m. 
Eastern  Standard/Daylight  Time  on  the 
filing  date;  paragraph  (d)  for  24-hour 
and  48-hour  reports  of  independent 
expenditures — "filed"  means  received 
by  the  Commission  no  later  than  11:59 
p.m.  Eastern  Standard/Daylight  Time  of 
the  day  following  (24-hour  reports)  or 
the  second  day  following  (48-hour 
reports)  the  date  on  which  the  spending 
threshold  is  reached  in  accordance  with 
11  CFR  104.4(f);  paragraph  (e)  for  48- 
hour  notices  of  last-minute 
contributions — "filed"  means  received 
by  the  Commission  or  the  Secretary  of 
the  Senate  within  48  hoiu«  of  the 
receipt  of  a  "last-minute"  contribution 
of  $1,000  or  more. 

Paragraph  (c)  of  section  100.19  woidd 
remain  unchanged. 

Proposed  revisions  to  paragraph  (d)  of 
section  100.19  would  also  require  that 
the  new  48-hour  reports  of  independent 
expenditures,  like  the  24-hour  reports, 
must  be  received  rather  than  filed  by  the 
filing  deadline.  The  proposed  48-hour 
reporting  provision  woiild  allow  filers 
to  submit  their  reports  using  facsimile 
machines  or  electronic  mail,  as  long  as 
they  are  not  required  under  11  CFR 
104.18  to  file  electronically.  Under  pre- 
BCRA  paragraph  (d)  of  section  100.19, 
24-hour  reports  of  independent 
expenditures  are  only  considered  timely 
filed  if  they  are  received  by  the 
Commission  or  Secretary  of  the  Senate 


within  24  bom's  of  the  time  the 
expenditure  is  made.^  Thus,  sending  24- 
hoiu  reports  by  mail  is  not  a  viable 
option  because  it  is  unlikely  that  these 
reports  will  be  received  by  the 
Commission  within  24  hours  of  the 
making  of  the  expenditiue.  See  Final 
Rules  and  Explanation  and  Justification 
for  11  CFR  100.19.  67  FR  12834  (March 
20,  2002.)  Pre-BCRA  paragraph  (d)  also 
states  that  24-hour  reports  may  be  filed 
by  facsimile  machine  or  electronic  mail, 
in  addition  to  other  permissible  means 
of  filing  [e.g.,  hand  delivery  or  overnight 
courier).  Because  the  reasons  behind  the 
handling  of  24-hour  reports  apply 
equally  to  the  essentially  similar  48- 
hour  reports,  the  Commission  is 
proposing  this  parallel  rule. 

Additional  proposed  changes  to  11 
CFR  100.19  are  being  addressed  by  the 
Commission  in  a  separate  rulemaking. 
See  "Electioneering  Communications" 
Notice  of  Proposed  Rulemaking,  67  FR 
51131  (Aug.  7,  2002). 

B.  11  CFR  104.5    Filing  Dates  (2  U.S.C. 
434(a)(2)) 

Proposed  paragraph  (g)  of  11  CFR 
104.5  would  move  the  pre-BCRA 
contents  of  paragraph  (g)  to  proposed 
paragraph- (g)(2)  with  revisions,  and 
would  add  a  new  paragraph  (g)(1), 
which  would  require  that  48-hour 
reports  of  independent  expenditures 
must  be  received  by  the  Commission  no 
later  than  11:59  p.m.  Eastern  Standard/ 
Daylight  Time  of  the  second  day 
following  the  date  on  which  a 
communication  is  publicly  distributed 
or  otherwise  publicly  disseminated.  Pre- 
BCRA  paragraph  (g)  of  11  CFR  104.5 
states  tbat  24-hour  reports  of 
independent  expenditures  must  be 
received  by  the  appropriate  officers  no 
later  than  24  hours  after  such 
independent  expenditxue  is  made. 

U.  Where  Must  Reports  be  Filed?  1 1  CFR 
105.2    Place  of  Filing;  Senate 
Candidates,  their  Principal  Campaign 
Committees,  and  Committees 
Supporting  Only  Senate  Candidates  (2 
U.S.C.  434lg}(3)) 

The  Commission's  pre-BCRA 
regulations  require  that  24-hour  reports 
of  independent  expenditures  supporting 
or  opposing  Senate  candidates  be  filed 
with  the  Secretary  of  the  Senate.  See 
pre-BCRA  11  CFR  104.4(c),  109.2(b).  In 
BCRA,  Congress  establishes  the 


>  Note  that  BCRA,  as  passed  on  February  14, 
2002,  in  the  House  and  on  March  20,  2002,  in  the 
Senate,  would  have  required  24-hour  reports  to  be 
filed  rather  than  revived  within  24  hours  of  the 
time  the  independent  expenditure  was  made.  In 
technical  corrections  to  BC3tA,  Congress  amended 
section  212  of  BCRA  by  reinstating  the  received 
requirement.  H.  Con.  Res.  361. 
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Commission  as  the  place  of  filing  for 
both  24-  and  48-hour  reports  of 
independent  expenditures,  regardless  of 
the  office  being  sought  by  the  clearly 
identified  candidate.  2  U.S.C. 
434(g)(3)(A).  The  proposed  revisions  to 
section  105.2  woidd  place  the  text  of 
pre-BCRA  11  CFR  105.2  in  proposed 
paragraph  (a),  adding  the  heading, 
"General  Rule."  New  proposed 
paragraph  (b)  of  11  CFR  105.2  would  be 
headed,  "Exceptions,"  and  would  state 
that  24-and  48-hour  reports  of 
independent  expenditures,  and 
electioneering  communications,  see  11 
CFR  104.19,  must  be  filed  with  the 
Commission  even  if  the  candidate 
supported  or  opposed  is  running  for  the 
Senate.  2  U.S.C.  434(f). 

in.  11  CFR  104.4    Independent 
Expenditures  by  Political  Committees  (2 
U.S.C  434(b).  (g)) 

The  Commission  has  established 
reporting  requirements  for  political 
committees  making  independent 
expenditiues  in  accordance  with  2 
U.S.C.  434(b)  and  (g).  See  pre-BCRA  11 
CFR  104.4.  Paragraph  (a)  of  section' 
104.4  would  be  unaffected,  other  than 
the  addition  of  a  new  heading,  a 
grammatical  correction  and  an  updated 
cross-reference. 

Proposed  new  paragraph  (b)  would 
address  reports  of  independent 
expenditures  made  at  any  point  in  the 
campaign  up  to  and  including  the  20th 
day  before  an  election.  Proposed 
paragraph  (b)(1)  would  address 
independent  expenditures  aggregating 
less  than  $10,000  with  respect  to  a  given 
election  during  the  calendar  year,  up  to 
and  including  the  20th  day  before  an 
election.  This  calendar  year  aggregation 
would  be  based  on  2  U.S.C.  434(b)(4), 
which  requires  calendar  year 
aggregation  for  reports  of  independent 
expenditures  by  political  committees. 
The  Commission  requests  comments  on 
whether  a  different  time  period,  such  as 
an  election  cycle,  should  be  employed 
instead  of  the  calendar  year  period. 

Under  this  calendar  year  approach, 
political  committees  would  report  the 
independent  expenditures  on  Schedule 
E  of  FEC  Form  3X,  filed  no  later  than 
the  regular  reporting  date  under  11  CFR 
104.5.  The  Commission  would  interpret 
2  U.S.C.  434(g],  added  to  the  Act  by 
BCRA,  to  require  aggregation  toward  the 
various  thresholds  for  independent 
expenditure  reporting  to  be  done  on  a 
per  election  basis  within  the  calendar 
year.  For  example,  if  a  political 
committee  made  $5,000  in  independent 
expenditures  with  respect  to  a  Senate 
race,  and  $5,000  in  independent 
expenditures  with  respect  to  a  House 
race,  and  both  of  these  events  occurred 


before  the  twentieth  day  before  the 
election,  that  political  committee  would 
not  be  required  to  file  48-hour  reports, 
but  would  be  required  to  disclose  the 
independent  expenditures  in  its 
regularly  scheduled  reports.  If  the 
political  committee  makes  $5,000  in 
independent  expenditures  with  respect 
to  a  clearly  identified  candidate  in  the 
primary,  and  an  additional  $5,000  in 
independent  expenditures  with  respect 
to  the  same  candidate  in  the  general 
election,  no  48-hour  reports  would  be 
required;  but  again  the  committee 
would  be  required  to  disclose  the    ' 
independent  expenditures  in  its 
regularly  scheduled  reports. 

Paragraph  (b)(2)  would  address 
independent  expenditures  aggregating 
$10,000  or  more  during  the  calendar 
year  up  to  and  including  the  20th  day 
before  an  election.  These  reports  would 
also  be  filed  on  Schedule  E  of  FEC  Form 
3X.  However,  these  reports  would  be 
required  to  be  received  by  the 
Commission  no  later  than  11:59  p.m. 
Eastern  Standard/Daylight  Time  of  the 
second  day  following  the  date  on  which 
a  communication  which  constitutes  an 
independent  expenditure  is  publicly 
distributed  or  otherwise  publicly 
disseminated.  Further,  political 
committees  would  have  to  file  an 
additional  48-hour  report  each  time 
subsequent  independent  expenditures  - 
reach  the  $10,000  threshold  with 
respect  to  the  same  election  to  which 
the  first  report  related. 

The  Commission  proposes  revisions 
to  renumbered  paragraph  (c)  (i.e.,  pre- 
BCRA  11  CFR  104.4(b))  stating  that  24- 
hour  reports  must  be  received  by  the 
Commission  no  later  than  11:59  p.m. 
Eastern  Standard/Daylight  Time  of  the 
day  following  the  date  on  which  the 
$1,000  threshold  is  reached  during  the 
final  twenty  days  before  the  election. 
Further,  proposed  revisions  to  this 
paragraph  would  specifically  state  that 
additional  24-hour  reports  must  be  filed 
each  time  during  the  24-hour  reporting 
period  that  subsequent  independent 
expenditures  reach  or  exceed  the  $1,000 
threshold  with  respect  to  the  same 
election  to  which  \he  previous  report 
related. 

Proposed  paragraph  (d)  would  contain 
the  report  verification  information 
currendy  found  in  pre-BCRA  paragraph 
(b)  of  section  104.4.  There  would  be 
non-substantive  grammatical  changes  to 
conform  this  paragraph  to  other  changes 
in  the  overall  section. 

Proposed  paragraph  (e)  would  largely 
restate  pre-BCRA  paragraph  (c)  of 
section  104.4.  The  most  significant 
proposed  change  to  this  paragraph 
would  be  to  make  the  Commission  and 
not  the  Secretary  of  the  Senate  the  place 


of  filing  for  24-  and  48-hour  reports  of 
independent  expenditures  relating  to 
Senate  candidates.  2  U.S.C.  434(g)(3). 
See  the  discussion  of  11  CFR  105.2, 
above.  

Proposed  paragraph  (f)  of  11  CFR 
104.4  would  adckess  aggregation  of 
independent  expenditiues  for  reporting 
purposes.  The  provisions  of  pre-BCRA 
11  CFR  109.1(f)  would  be  redesignated 
and  revised  to  explain  when  and  how 
political  committees  and  other  persons 
making  independent  expenditures  must 
aggregate  independent  expenditures  for 
purposes  of  determining  whether  48- 
hour  and  24-hour  reports  must  be  filed. 
Note  that  this  proposed  aggregation  rule 
would  apply  to  independent 
expenditures  by  political  committees,  as 
well  as  other  persons;  proposed  11  CFR 
109.10  (c)  and  (d)  would  cross-refer  to 
this  paragraph.  Proposed  paragraph  (f) 
would  establish  that  every  date  on 
which  a  communication  that  constitutes 
an  independent  expenditure  is 
"publicly  distributed"  or  otherwi.se 
publicly  disseminated  serves  as  the  date 
that  every  person  must  use  to  determine 
whether  the  total  amount  of 
independent  expenditures  has,  in  the 
aggregate,  reached  or  exceeded  the 
threshold  reporting  amounts  ($1,000  for 
24-hour  reports  or  $10,000  for  48-hour 
reports).  The  term  "publicly 
distributed"  would  have  the  same 
meaning  as  in  proposed  1 1  CFR 
100.29(b)(6),  which  the  Commission  has 
proposed  as  part  of  a  separate 
rulemaking.  See  "Electioneering 
Communications"  Notice  of  Proposed 
Rulemaking.  67  FR  51131  (Aug.  7. 
2002).  Thus,  proposed  paragraph  (f) 
would  set  the  same  date  as  the  starting 
date  from  which  a  person  would  have 
one  or  two  days,  where  applicable,  to 
file  a  24-hour  or  48-hour  report  on 
independent  expenditures. 

In  addition,  Cfongress  changed  the 
reporting  requirements  by  adding  the 
phrase  "or  contracts  to  make"  to  the 
sUtute.  2  U.S.C.  434(g)(1),  (2).  BCRA  ties 
24-hour  and  48-hour  reporting  of 
independent  expenditures  to  the  time 
when  a  person  "makes  or  contracts  to 
make  independent  expenditures  •  *  •" 
aggregating  at  or  above  the  $1,000  and 
$10,000  tluesholds,  respectively.  2 
U.S.C.  434(g)(4).  Therefore,  under 
proposed  11  CFR  104.4(f),  each  pereon 
would  be  required  to  include  as  of  the 
proposed  trigger  date,  in  the  calculation 
of  the  aggregate  amount  of  independent 
expenditures  both  disburaements  for 
independent  expenditures  and  all 
contracts  obligating  funds  for 
disbursement  for  independent 
expenditures.  Under  this  approach  and 
the  proposed  timing  requirements 
described  above,  once  a  communication 
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that  constitutes  an  independent 
expenditure  is  publicly  distributed  or 
disseminated  as  explained  above,  the 
person  who  paid  for,  or  who  contracted 
to  pay  for,  the  conununication  would  be 
able  to  determine  whether  the 
commimication  satisfied  the  "express 
advocacy"  requirement  of  the  definition 
of  an  independent  expenditure  [See  11 
CFR  100.16)  and  wovdd  be  therefore  be 
able  to  determine  whether  the 
disbursement  for  that  commimication 
constituted  an  independent 
expenditure.  A  person  reaching  or 
exceeding  the  apphcable  reporting 
threshold  would  be  responsible  for 
submitting  a  report  by  11:59  p.m. 
Eastern  Standard/Daylight  Time  of  the 
day  after,  for  24-hoiu'  reporting,  or  two 
days  after,  for  48-hour  reporting,  the 
date  of  the  public  distribution  or 
dissemination  of  that  communication. 
The  Commission  seeks  comment  on 
its  proposed  interpretation  of  BCRA's 
"makes  or  contracts  to  make"  language 
and  the  triggering  mechanism  for  24- 
hour  and  48-hour  reports.  Specifically, 
the  Commission  seeks  comment  on  an 
alternative  interpretation  that  would 
make  the  actual  disbiusement  or  the 
execution  of  the  contract  to  make  the 
disbursement  for  an  independent 
expenditure,  rather  than  the  public 
distribution  or  dissemination  of  the 
resulting  communication,  the  triggering 
mechanism  for  the  reporting 
requirements  once  the  disbursements 
and  obligations  equal  or  exceed  the 
respective  thresholds.  This  change 
\Y0uld  require  earlier  reporting  than  is 
currently  required  or  proposed  (i.e., 
when  the  commimication  is  publicly 
disseminated).  The  policy  reasons  for 
adopting  this  alternative  interpretation 
would  be  similar  to  those  described  in 
the  NPRM  on  reporting  of  electioneering 
communications.  See  "Electioneering 
Communications"  Notice  of  Proposed 
Rulemaiing,  67  FR  51131  (Aug.  7, 
2002). 

IV.  Proposed  1 1  CFR  109.10    How  Do 
Persons  Other  Than  Political 
Committees  Report  Independent 
Expenditures  (2  U.S.C.  434(c).  (d),  and 

(8)}?  I 

Proposed  new  section  109.10  would 
set  forth  the  revised  reporting 
requirements  of  pre-BCRA  section 
109.2.  Under  proposed  new  section 
109.10,  persons  other  than  political 
committees  would  have  to  report  their 
independent  expenditures  on  either  FEC 
Form  5  or  in  a  signed  statement 
containing  certain  information  regarding 
the  person  who  made  the  independent 
expenditure  and  the  nature  of  the 
expenditure  itselL 


Proposed  paragraph  (a)  of  11  CFR 
109.10  would  provide  a  cross-reference 
to  11  CFR  104.4  for  political 
committees,  under  which  they  must 
report  independent  expenditures. 
Paragraph  (a)  of  pre-BCRA  11  CFR  109.2 
would  be  moved  to  proposed 
paragraphs  (b)  and  (c)  of  section  109.10. 
Proposed  paragraph  (c)  would  address 
reports  of  independent  expenditures 
aggregating  $10,000  or  more  with 
respect  to  a  given  election  from  the 
beginning  of  the  calendar  year  up  to  and 
including  the  20th  day  before  an 
election.  This  proposed  paragraph 
would  require  that  48-hour  reports  of 
independent  expenditures  be  received 
rather  than  filed  by  11:59  pm  of  the 
second  day  after  the  date  on  which  the 
$10,000  threshold  is  reached.  See 
discussion  of  received  versus  filed  in 
section  100.19,  above.  Pre-BCRA 
paragraph  (b)  of  section  109.2  indicates 
that  24-hour  reports  must  be  received 
after  a  disbursement  is  made  for  an 
independent  expenditure,  but  no  later 
than  24  hours  after  an  independent 
expenditure  is  "made"  under  pre-BCRA 
paragraph  109.1(f).  See  the  discussion  of 
proposed  11  CFR  104.4(f),  above.  Under 
the  proposed  rules,  paragraph  (b)  of  pre- 
BCRA  section  109.2  would  be  moved  to 
new  paragraph  (d)  of  11  CFR  109.10  and 
revised  to  reflect  the  modification  to  the 
aggregation  and  filing  requirements  in 
proposed  11  CFR  100.19(d)  and  104.4 
that  are  discussed  above. 

Proposed  revisions  to  paragraph  (d)  of 
11  CFR  109.10  (pre-BCRA  11  CFR 
109.2(b))  would  also  mirror  the  changes 
in  11  CFR  104.4(c)  as  to  when  24-hour 
reports  of  independent  expenditures 
aggregating  $1 ,000  or  more  after  the 
20th  day  before  the  election.      ^^ 
Proposed  paragraph  (e)  of  11  CFR 
109.10  (i.e.,  pre-BCRA  11  CFR 
109.2(a)(1)  and  (c))  would  address  the 
contents  and  verification  of  statements 
filed  in  lieu  of  FEC  Form  5.  Proposed 
paragraph  (e)  would  include  one 
significant  change  fi-om  pre-BCRA 
109.2(a)(1)  and  (c):  a  person  making  an 
independent  expenditure  would  now  be 
required  to  certify  that  the  expenditure 
was  made  independently  from  a 
political  party  committee  and  its  agents, 
in  addition  to  the  pre-BCRA 
requirement  of  certification  that  the 
expenditure  was  not  coordinated  with  a 
candidate,  the  candidate's  authorized 
committee,  or  an  agent  of  either  of  the 
foregoing.  This  change  reflects  the  - 
addition  of  political  party  committees  to 
the  definition  of  "independent 
expenditure"  in  2  U.S.C.  431(17)  and 
the  description  of  coordination  in  2 
U.S.C.  441a(a)(7)(B)(ii)  under  BCRA.  For 
the  same  reasons  explained  with 
reference  to  the  definition  of 


"independent  expenditure"  in  proposed 
11  CFR  100.16,  the  Commission  would 
continue  to  include  "consultation"  in 
the  description  of  activity  that  would 
cause  an  expenditure  to  lose  its 
independence  (i.e.,  "in  cooperation, 
consultation,  or  concert  with"  a 
candidate  or  political  party  committee) 
even  though  the  statutory  definition  in 
2  U.S.C.  431(17)  does  not  retain  the 
term. 

Section  109.11    Non-Authorization 
Notice  (Disclaimers)  (2  U.S.C.  441d) 

The  Commission  would  move  the 
disclaimer  requirement  for  independent 
expenditure  communications  bom  pre- 
BCRA  11  CFR  109.3  to  proposed  section 
109.11.  There  would  be  no  substantive 
changes  to  this  section.  Proposed 
changes  to  11  CFR  110.11  itself  will  be 
forthcoming  in  a  separate  rulemaking,  in 
light  of  BCRA's  changes  to  the  statutory 
disclaimer  requirement.  See  2  U.S.C. 
44ld. 

Proposed  Sulqiart  C  of  Part  109 
Coordination 

/.  Proposed  1 1  CFR  1 09.20    What  Does 
"Coordinated"  Mean? 

Congress  did  not  define  the  term 
"coordinated"  directly  in  FECA  or  in 
BCRA,  but  it  did  provide  that  an 
expenditure  is  considered  to  be  a 
contribution  to  a  candidate  when  it  is 
"made  by  any  person  in  cooperation, 
consultation,  or  concert,  with,  or  at  the 
request  or  suggestion  of,"  that 
candidate,  the  authorized  committee  of 
that  candidate,^  or  their  agents.  2  U.S.C. 
441a(a)(7)(B)(i).  Likewise,  in  BCRA. 
Congress  added  a  new  paragraph  to 
section  441a(a)(7)(B)  to  require  that 
expenditures  "made  by  any  person 
(otiier  than  a  candidate  or  candidate's 
authorized  committee)  in  cooperation, 
consultation,  or  concert,  with,  or  at  the 
request  or  suggestion  of,  a  national, 
State,  or  local  committee  of  a  political 
party  shall  be  considered  to  be 
contributions  made  to  such  party 
committee.  "2  U.S.C.  441a(a)(7)(B)(ii). 
Also,  as  explained  above,  an 
expenditure  would  not  be 
"independent"  if  it  is  "made  in 
cooperation,  consultation,  or  concert, 
with,  or  at  the  request  or  suggestion  of," 
a  candidate  or  a  political  party 
committee.  See  proposed  11  CFR 
100.16. 

Proposed  section  109.20  would 
incorporate  the  language  in  2  U.S.C. 
441a(a)(7)(B)(i)  and  (ii)  into  the 
Commission's  regulations.  While  the 
definition  of  "coordinated"  in  proposed 
paragraph  109.20(a)  would  potentially 
encompass  a  variety  of  payments  made 
by  a  person  on  behalf  of  a  candidate  or 
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party  committee,  the  Commission 
recognizes  that  the  majority  of  issues 
regarding  coordination  involve 
communications.  Therefore,  the 
proposed  regulations  in  11  CFR  109.21 
and  109.37  V\rould  specifically  address 
the  meaning  of  the  phrase  "made  in 
cooperation,  consultation,  or  concert, 
with,  or  at  the  request  or  suggestion  of 
in  the  context  of  communications. 
In  addition,  proposed  paragraph 
109.20Cb)  would  address  expenditures 
that  are  not  made  for  communications 
but  that  are  coordinated  Mdth  a 
candidate  or  political  party  committee. 
The  Conunission  proposes  to  move  pre- 
BCRA  11  CFR  109.1(c),  to  proposed 
paragraph  (b).  This  provision  would 
also  be  revised  to  make  it  clear  that 
these  other  expenditures,  when 
coordinated,  are  also  in-kind 
contributions  (or  coordinated  party 
expenditures,  if  a  political  party 
committee  so  elects)  to  the  candidate  or 
political  party  committee  with  whom  or 
with  which  they  are  coordinated.  The 
exceptions  contained  in  11  CFR  part 
100,  subpart  C  (exceptions  to  the 
definition  of  "contribution")  and 
subpart  E  (exceptions  to  the  definition 
of  "expenditure")  would  continue  to 
apply.  The  Commission  requests 
comment  on  whether  these  non- 
communication expenditures  should  be 
further  addressed  in  a  later  rulemaking. 

n.  Background:  The  Commission 's  Pre- 
BCRA  Coordination  Regulations 

Prior  to  the  enactment  of  BCRA,  the 
Commission  initiated  a  series  of 
rulemakings  in  response  to  the  Supreme 
Court's  ruling  on  the  appropriate 
application  of  the  so-called 
"coordinated  party  expenditure" 
provisions  of  FECA.  See  Colorado 
Republican  Federal  Campaign 
Committee  v.  Federal  Election 
Commission.  518  U.S.  604  (1996) 
("Colorado  I").  For  example,  the 
Commission  addressed  the  issue  of 
coordination  when  it  promulgated  11 
CFR  100.23  in  December  2000.  See 
Explanation  and  Justification  of  General 
Public  Political  Communications 
Coordinated  with  Candidates  and  Party 
Committees;  Independent  Expenditures. 
65  Fed.  Register  76138  (Dec.  6,  2000). 
Section  100.23  defined  a  new  term, 
"coordinated  general  public  political 
communication,"  dravtring  from  judicial 
guidance  in  Federal  Election 
Commission  v.  The  Christian  Coalition, 
52  F.Supp.2d  45,  85  (D.D.C.  1999) 
["Christian  Coalition"),  to  determine 
whether  expenditures  for 
communications  by  unauthorized 
committees,  advocacy  groups,  and 
individuals  were  coordinated  with 
candidates  or  qualified  as  independent 


expenditures.  Consistent  witl^C/irist/an 
Coalition,  id.  at  92,  the  Commission's 
regulations  stated  that  such 
coordination  could  be  found  when 
candidates  or  their  representatives 
influenced  the  creation  or  distribution 
of  the  communications  by  making 
requests  or  suggestions  regarding,  or 
exercising  control  or  decision-making 
authority  over,  or  engaging  in 
"substantial  discussion  or  negotiation" 
regtf  ding,  various  aspects  of  the 
communications.  11  CFR  100.23(c)(2). 
The  regulations  explained  that 
"substantial  discussion  or  negotiation 
may  be  evidenced  by  one  or  more 
meetings,  conversations  or  conferences 
regarding  the  value  or  importance  of  the 
communication  for  a  particular 
election."  11  CFR  100.23(c)(2)(iii). 

m.  Proposed  1 1  CFR  1 09.21     What  is  a 
"Coordinated  Communication"? 

In  BCRA,  Congress  expressly  repealed 
11  CFR  100.23,  Pub.  L.  107-155,  sec. 
214(b)  (March  27,  2002),  and  instructed 
the  Commission  to  promulgate  new 
regulations  on  "coordinated 
communications  paid  for  by  persons 
other  than  candidates,  authorized 
committees  of  candidates,  and  party 
committees."  Pub.  L.  107-155,  sec. 
214(c)  (March  27,  2002).  Congress  also 
mandated  that  the  new  regulations 
address  four  specific  aspects  of 
coordinated  communications: 
republication  of  campaign  materials;  the 
use  of  a  conunon  vendor; 
communications  directed  or  made  by  a 
former  employee  of  a  candidate  or 
political  party;  and  communications 
made  after  substantial  discussion  about 
the  communication  with  a  candidate  or 
party.  See  Pub.  L.  107-155,  sec. 
214(c)(1)  through  (4)  (March  27,  2002). 

A.  Basic  Elements  of  a  "Coordinated 
Communication" 

Proposed  paragraph  (a)  of  section 
109.21  would  set  forth  the  three 
required  elements  of  a  "coordinated 
communication,"  which  would 
comprise  a  three-part  test.  For  a 
communication  to  be  "coordinated" 
under  the  proposed  rule,  all  three  parts 
of  the  test  would  have  to  be  satisfied. 
While  no  one  of  these  elements  standing 
alone  fully  answers  the  question  of 
whether  a  communication  is  for  the 
purpose  of  influencing  a  Federal 
election,  see  11  CFR  100.52(a), 
100.111(a),  the  Commission  proposes 
that  the  satisfaction  of  all  of  the  three 
specific  tests  set  out  in  the  proposed 
regulation  justifies  the  conclusion  that 
payments  for  the  coordinated 
communication  are  for  the  purpose  of 
influencing  a  Federal  election. 


The  first  part  of  the  three-part  test,  in 
proposed  paragraph  (a)(1),  would  be 
that  the  communication  would  have  to 
be  paid  for  by  someone  other  than  a 
candidate,  an  authorized  committee,  or 
a  political  party  committee.  However,  a 
person's  status  as  a  candidate  would  not 
exempt  him  or  her  from  the 
coordination  regulations  with  respect  to 
payments  he  or  she  makes  on  behalf  of 
a  different  candidate.  Under  proposed 
paragraph  (a)(2),  the  second  part  of  the 
three-part  test  would  be  a  "content 
standard"  regarding  the  subject  mattw 
of  the  communication.  The  content 
standards  would  be  addressed  in  detail 
in  proposed  paragraph  (c)  of  this 
section.  Under  proposed  paragraph 
(a)(3),  the  final  part  of  the  test  would  be 
a  "conduct  standard"  regarding  the 
interactions  between  the  person  paying 
for  the  communication  and  the 
candidate  or  political  party  committee. 
The  conduct  standards  would  be 
addressed  in  detail  in  proposed 
paragraph  (d). 

B.  Treatment  of  Coordinated 
Communications  as  In-Kind 
Contributions 

Proposed  paragraph  (b)  of  section 
109.21  would  provide  that  a  payment 
for  a  coordinated  communication  would 
be  made  "for  the  purpose  of 
influencing"  an  election  for  Federal 
office,  a  phrase  used  by  Congress  in  the 
definition  of  both  "expenditure"  and 
"contribution."  2  U.S.C.  431(8)(A)  and 
(9)(A).  Thus,  the  Commission  would 
make  a  determination  that  satisfying  the 
content  and  conduct  standards  of 
proposed  11  CFR  109.21  would,  in  turn, 
satisfy  the  statutory  requirements  for  an 
expenditiue  and  a  contribution. 

Proposed  paragraph  (b)(1)  would  state 
the  general  rule  that  a  payment  for  a 
coordinated  communication  would 
constitute  an  in-kind  contribution  to  the 
candidate  or  political  party  committee 
with  whom  or  with  which  it  is 
coordinated,  unless  excepted  under 
subpart  C  of  11  CFR  part  100.  Please 
note  that  this  section  encompasses 
communications  described  in  11  CFR 
100.29(a)(1)  (electioneering 
communications)  in  addition  to  other 
communications.  Congress  expressly 
provided  that  when  these 
communications  are  coordinated  with  a 
candidate  or  political  party  committee, 
they  must  be  treated  like  other 
coordinated  communications  in  that 
disbursements  for  these 
communications  are  in-kind 
contributions  to  the  candidate  or  party 
committee  with  whom  or  which  they 
were  coordinated.  See  2  U.S.C. 
441a(a)(7)(C). 
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Proposed  paragraph  (b)(2)  would 
create  an  exception  to  the  general  rule 
of  proposed  paragraph  (b)(1).  Under  the 
general  rule  in  proposed  paragraph 
(b)(1),  a  candidate  or  a  political  party 
conunittee  would  be  deemed  to  receive 
an  in-kind  contribution,  subject  to  the 
contribution  limits,  prohibitions,  and 
reporting  requirements  of  the  Act.  As 
explained  below,  two  of  the  conduct 
standards,  foimd  in  proposed 
paragraphs  (d)(4)  and  (d)(5)  of  section 
109.21,  would  not  focus  on  the  conduct 
of  the  candidate,  his  or  her  authorized 
conunittee,  or  his  or  her  agents,  but 
would  focus  on  the  conduct  of  the 
person  paying  for  the  commimication,  a 
common  vendor,  or  a  former  employee. 
To  avoid  the  result  where  a  candidate  or 
political  party  conunittee  might  be  held 
responsible  for  receiving  or  accepting  an 
in-kind  contribution  that  did  not  result 
from  its  conduct  or  the  conduct  of  its 
agents,  the  Commission  proposes  to 
explicitly  provide  that  the  candidate  or 
political  party  conunittee  would  not 
receive  or  accept  in-kind  contributions 
that  result  from  conduct  described  in 
the  proposed  conduct  standards  of 
paragraphs  (d)(4)  and  (d)(5)  of  section 
109.21.  This  treatment  would  be 
generally  analogous  to  the  handling  of 
republished  campaign  materials  under 
the  Commission's  ciurent  regulations. 
See  11  CFR  109.1(d)(1).  However,  please 
note  that  the  person  paying  for  a 
communication  that  is  coordinated 
because  of  conduct  described  in 
proposed  paragraphs  (d)(4)  or  (d)(5) 
would  still  be  responsible  for  making  an 
in-kind  contribution  for  piuposes  of  the 
contribution  limitations,  prohibitions, 
and  reporting  requirements  of  the  Act. 
Proposed  paragraph  (b)(3)  of  11  CFR 
109.21  would  provide  that  a  political 
committee,  other  than  a  political  party 
committee  (which  would  be  covered  in 
proposed  subpart  D),  must  report 
payments  for  coordinated 
communications  as  in-kind 
contributions  to  the  candidate  or 
political  party  committee  with  whom  or 
which  they  are  coordinated.  Proposed 
paragraph  (b)  would  also  clarify  that  a 
political  party  committee  with  which  a 
communication  is  coordinated  must 
report  that  communication  as  an  in-kind 
contribution  received  under  11  CFR 
104.13.  The  recipient  political  party 
committee  must  also  report  making  a 
corresponding  expenditure  in  the  same 
amount.  11  CFR  104.13. 

C.  Content  Standards 

The  Commission  proposes  to  include 
"content  standards"  in  the  definition  of 
"coordinated  communication."  Such 
content  standards  would  serve  to  limit 
11  CFR  109.21  to  commimications 


whose  subjpct  matter  is  reasonably 
related  to  an  election.  The  purpose  of 
the  content  standards  would  not  be  to 
definitively  decide  if  the  content  of  the 
communication  is  for  the  purpose  of 
influencing  a  Federal  election. 
Answering  that  larger  question  would 
be  the  purpose  of  the  three-part  test  of 
which  the  content  standard  would  be 
one  part. 

Proposed  paragraph  (c)  would  set  out 
foiu-  possible  content  standards.  A 
communication  that  satisfies  any  one  of 
the  four  would  be  deemed  to  satisfy  the 
"content"  requirement  of  the  proposed 
regulation. 

Under  proposed  paragraph  (c)(1),  the 
first  content  standard  would  be  whether 
the  communication  satisfies  the 
requirements  of  a  communication 
described  in  proposed  11  CFR  100.29  or 
communication  that  would  otherwise  be 
"electioneering  communication."  Notice 
of  Proposed  Rulemaking, 
"Electioneering  Commimications,"  67 
FR  51131  (Aug.  7,  2002). 

The  second  proposed  content 
standard  addresses  the  Congressional 
requirement  that  the  Commission's  new 
rules  on  coordinated  commimications 
address  the  "republication  of  campaign 
materials."  See  Pub.  L.  107-155,  sec. 
214(c)(1)  (March  27,  2002).  The 
Commission  proposes  to  satisfy  this 
mandate  by  providing,  in  proposed 
paragraph  (c)(2)  of  section  109.21  that 
the  republication  of  candidate  materials 
in  a  communication  would  satisfy  the 
content  standard  if  the  republication, 
dissemination,  or  distribution,  in  whole 
or  in  part,  amoimts  to  a  contribution 
under  proposed  11  CFR  100.57 
(discussed  below). 

In  light  of  the  candidate's  initial  role 
in  preparing  the  campaign  material  that 
is  subsequently  incorporated  into  a 
different,  "republished" 
commimication,  it  is  possible  that  the 
candidate's  involvement  in  the  original 
preparation  of  part  or  all  of  that  content 
might  be  construed  as  triggering  one  or 
more  of  the  proposed  conduct  standards 
in  paragraph  (d)  of  this  section.  To 
avoid  this  result,  the  Commission  would 
clarify  that  the  candidate's  actions  in 
preparing  the  original  campaign 
materials  are  not  to  be  considered  in  the 
conduct  analysis  of  proposed  paragraph 
(d).  Instead,  the  proposed  rules  in  11 
CFR  109.21(d)(6)  would  only  focus  on 
the  conduct  of  the  candidate  that  occurs 
after  the  initial  preparation  of  the 
campaign  materials.  For  example,  if  a 
candidate  requests  or  suggests  that  a 
supporter  pay  for  the  republication  of  a 
campaign  ad,  the  resulting 
communication  paid  for  by  the 
supporter  would  satisfy  both  a  content 
standard  (republication)  and  conduct 


standard  (request  or  suggestion,  see 
discussion  of  proposed  11  CFR 
109.21(d)(1)  below)  and  would  therefore 
be  a  coordinated  communication.  The 
Commission  also  proposes  a  second 
sentence  in  proposed  paragraph  (a)(3)  of 
section  109.21  indicating  that  the 
republication  content  standard  of 
proposed  paragraph  (c)(2)  is  evaluated 
under  the  conduct  standard  in  proposed 
paragraph  (d)(6). 

The  third  content  standard  in 
proposed  paragraph  (c)(3)  of  section 
109.21  would  state  that  a 
communication  would  also  satisfy  the 
content  standard  if  it  "expressly 
advocates"  the  election  or  defeat  of  a 
clearly  identified  candidate  for  Federal 
office. 

In  addition  to  electioneering 
communications  described  in  proposed 
11  CFR  100.29,  communications  that 
republish  campaign  materials,  and 
communications  that  "expressly 
advocate"  the  election  or  defeat  of  a 
clearly  identified  candidate,  the 
Commission  is  considering  a  number  of 
other  possible  content  standards.  In  this 
NPRM,  the  Commission  presents  and 
discusses  three  other  possible  content 
standards,  which  are  labeled 
Alternatives  A  through  C  in  the 
proposed  rules.  Any,  all,  or  none  of 
these  alternatives  could  be  adopted  in 
the  final  rules. 

Each  of  these  alternatives  is  framed  in 
terms  of  a  "public  communication,"  a 
term  added  to  the  Act  by  BCRA.  2 
U.S.C.  431(22);  11  CFR  100.26.  The  use 
of  the  term  "public  communication" 
would  provide  consistency  within  the 
regulations  and  would  distinguish 
covered  commimications  from,  for 
example,  private  correspondence  and 
internal  communications  between  a 
corporation  or  labor  organization  and  its 
restricted  class.  In  addition,  although 
the  term  "public  commimication" 
covers  a  broad  range  of 
communications,  it  does  not  cover  some 
forms  of  communications,  such  as  those 
transmitted  using  the  Internet  and 
electronic  mail.  11  CFR  100.26.  The 
Commission  seeks  comment  on  whether 
it  is  appropriate  to  limit  the  scope  of 
coordinated  communications  through 
the  use  of  the  term  "public 
communication,"  or  whether  it  would 
be  adequate  for  this  purpose  to  require 
only  that  the  commimication  be  "made 
available  to  the  public."  The 
Commission  also  seeks  comment  on 
these  three  alternatives,  as  well  as  any 
other  possible  standards. 

Alternative  A 

The  first  alternative,  labeled 
"Alternative  A"  in  the  proposed  rules, 
would  require  that  the  communication 
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be  a  public  communication,  as  defined 
in  11  CFR  100.26,  and  that  it  clearly 
identify  a  Federal  candidate.  The  terms 
"clearly  identified"  and  "candidate"  are 
defined  in  11  CFR  100.17  and  100.3, 
respectively.  This  alternative  would 
seem  to  cover  the  widest  range  of  public 
communications  of  all  the  alternatives. 

Alternative  B 

The  second  alternative,  labeled 
"Alternative  B"  in  the  proposed  rules, 
would  require  that  the  communication 
promote  or  support  or  attack  or  oppose 
a  clearly  identified  candidate.  This 
standard  would  bef  modeled  on  one  of 
the  definitions  of  "Federal  election 
activity"  added  to  the  Act  by  BCRA.  2 
U.S.C.  431{20)(A)(iii).  11  CFR  100.24.  A 
public  communication  that  refers  to  a 
clearly  identified  Federal  candidate,  and 
"that  promotes  or  supports  *  *  *  or 
attacks  or  opposes"  the  candidate  or  his 
or  her  opponent  is  one  type  of  Federal 
election  activity.  The  phrase  "promote 
or  support,  or  attack  or  oppose"  is  also 
the  key  component  of  the  alternative 
statutory  definition  of  "electioneering 
communication."  See  2  U.S.C. 
434(f)(3)(A)(ii). 

The  content  standards  set  out  in 
proposed  paragraph  (c)  would  apply  to 
any  person  who  or  which  pays  for  a 
communication,  including  political 
party  conunittees.  See  proposed  11  CFR 
109.37(a)(2),  discussed  below,  which 
would  cover  coordination  of 
communications  paid  for  by  political 
party  committees.  The  Commission 
seeks  comment  on  whether,  in  the 
context  of  coordination, 
communications  paid  for  by  political 
party  committees  should  be  analyzed 
under  different  or  additional  content 
standards.  For  example,  should  the 
promote-or-support  or  attack-or-oppose 
content  standard  set  out  in  Alternative 
B  apply  only  to  communications  paid 
for  by  political  party  committees,  and 
not  to  other  persons?  Should  it  be  the 
only  content  standard  applicable  to 
communications  paid  for  by  political 
party  committees? 

Alternative  C 

The  third  alternative,  labeled 
"Alternative  C"  in  the  proposed  rules, 
would  represent  a  new  approach.  This 
possible  content  standard  would 
attempt  to  focus  as  much  as  possible  on 
the  face  of  the  public  communication  or 
on  facts  on  the  public  record.  This  latter 
point  is  important.  The  intent  would  be 
to  require  as  little  characterization  of  the 
meaning  or  the  content  of 
communication,  or  inquiry  into  the 
subjdttive  effect  of  the  communication 
on  the  reader,  viewer,  or  listener  as 
possible.  See  Buckley  v.  Valeo,  424  U.S. 


1,  42-44  (1975).  For  example,  it  should 
not  require  inquiry  into  whether  the 
communication  "gamers  or  diminishes 
support"  for  the  candidate  or  was 
designed  to  urge  the  public  to  elect  a 
certain  candidate  or  party.  Cf.  AO  1984- 
15  and  1985-14  (the  former 
"electioneering  message"  standard). 
Alternative  C  would  be  applied  by 
asking  if  certain  things  are  true  or  false 
about  the  face  of  the  public 
communication  or  with  limited 
reference  to  external  facts  on  the  public 
record. 

The  proposed  content  standard  would 
consist  of  a  test  based  on  three  factors. 
If  the  public  communication  satisfies  all 
three  factors  of  the  test,  it  would  be 
deemed  to  satisfy  the  content  standard. 

The  first  factor  would  be  proximity  in 
time  to  a  Federal  election.  Proposed 
paragraph  (c)(4)(i)  would  require  that 
the  public  communication  must  be 
made  120  days  or  fewer  before  either  a 
primary  election  or  a  general  election  in 
which  a  Federal  candidate  appears  on 
the  ballot.  The  120-day  time-frame 
would  be  borrowed  from  2  U.S.C. 
431(20)(A)(i)  {see  11  CFR  100.24(b)(1)). 
and  it  would  have  several  advantages. 
First,  it  would  be  a  "bright-line"  rule. 
Second,  it  would  focus  the  regulation  on 
activity  reasonably  close  to  an  election, 
but  not  so  distant  from  the  election  as 
to  implicate  political  discussion  at  other 
times.  The  Commission  seeks  comment 
on  what,  if  any.  regulation  should  apply 
more  than  120  days  from  an  election  in 
this  context. 

The  second  factor  would  relate  to  the 
intended  audience  of  the  public 
communication.  F'roposed'paragraph 
(c)(4)(ii)  would  provide  that  a  public 
communication  must  be  "directed  to 
voters  in  the  jurisdiction  of  the  clearly 
identified  Federal  candidate."  For 
example,  a  public  communication  that 
otherwise  makes  express  statements 
about  promoting  or  attacking 
Representative  X  or  Senator  Y  for  their 
stance  on  the  "X-Y  Bill"  would  not 
satisfy  this  requirement  if  it  were  only 
broadcast  in  Washington.  DC,  and  not  in 
either  member's  district  or  State.  For 
purposes  of  this  paragraph, 
"jurisdiction"  would  mean  a  member  of 
Congress'  district,  the  State  of  a  U.S. 
Senator,  and  the  entire  United  States  for 
the  President  and  Vice  President  in  the 
general  election  or  before  the  national 
nominating  convention. 

The  third  factor,  which  would  be  in 
paragraph  (c)(4)(iii),  would  focus  on 
public  communications  that  are 
specifically  linked  to  a  clearly  identified 
candidate.  This  factor  would  look  to 
whether  the  public  communication,  on 
its  face,  makes  express  statements  about 
the  record  or  position  or  views  on  an 


issue,  or  the  character,  or  the 
qualifications  or  fitness  for  office,  or 
party  affiliation  of  a  clearly  identified 
candidate.  If  this  factor  is  satisfied,  in  a 
context  where  the  factors  in  proposed 
paragraphs  (c)(4)(i)  and  (ii)  are  also 
satisfied,  the  combination  of  these 
factors  would  lead  to  the  conclusion 
that  the  public  communication  satisfies 
the  content  standard. 

The  Commission  seeks  comment  on 
whether  the  third  factor  in  Alternative 
C  should  be  deleted  from  this  proposed 
content  standard.  By  deleting  the  third 
factor,  the  resulting  content  standard 
would  resemble  the  "electioneering 
commimication"  content  standard  in 
proposed  paragraph  (c)(1),  but  with  a 
broader  time  frame  (120  days  compared 
with  30  or  60  days)  and  with  a  different 
"targeting"  requirement.  Eliminating  the 
third  factor  from  Alternative  C  would 
allow  for  coordination  to  be  established 
in  the  case  of  a  communication  that 
does  not  refer  to  a  candidate's  position 
on  an  issue,  but  rather  refers  specifically 
to  a  candidate  along  vdth  his  or  her 
party's  position  on  the  issue  or  with  the 
stand  of  another  politician  on  the  issue. 

The  Commission  notes  that  most  of 
the  proposed  content  standards  would 
require  that  a  communication  refer  to  a 
clearly  identified  candidate.  The 
Commission  seeks  comment  on  whether 
a  person  whose  interactions  with  a 
political  party  committee  satisfy  the 
conduct  standard,  and  who  pays  for  a 
communication  that  merely  says  "Vote 
Democratic"  or  "Vote  Republican," 
should  be  deemed  to  have  made  a 
coordinated  communication,  even 
though  no  specific  candidate  is 
mentioned.  Should  proposed  11  CFR 
109.21(c)  include  a  content  standard 
that  would  cover  this  type  of 
communication? 

D.  Conduct  Standards 

Proposed  paragraph  (d)  of  section 
109.21  would  list  special  types  of 
conduct  that  would  satisfy  the  "conduct 
standard"  of  the  proposed,  three-part 
coordination  formula.  Under  the 
proposed  rules,  if  one  of  these  types  of 
conduct  is  present,  and  the  other 
requirements  described  in  paragraphs 
(a)  and  (c)  are  satisfied,  the 
communication  would  not  be  made 
"totally  independentiy"  from  the 
candidate  or  party  committee,  see 
Buckley,  424  U.S.  at  47.  and  thus  would 
be  coordinated.  The  Commission 
emphasizes  that  the  conduct  standards 
in  proposed  paragraph  (d)  would  only 
apply  if  the  communication  in  question 
also  satisfies  one  or  more  of  the 
"content  standards"  in  proposed 
paragraph  (c)  of  section  109.21.  The 
introductory  sentence  of  proposed 
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paragraph  (d)  would  implement  a 
Congressional  mandate  in  BCRA  that 
the  coordination  regulation  not  require 
"agreement  or  formal  collaboration." 
Pub.  L.  107-155,  sec.  214(c)  (March  27, 
2002);  see  more  complete  discussion 
below. 

1.  Request  or  Suggestion 

Under  the  Act,  as  amended  by  BCRA, 
an  expenditure  made  by  any  person  at 
the  "request  or  suggestion"  of  a 
candidate,  an  authorized  committee,  a 
political  party  committee,  or  an  agent  of 
any  of  the  foregoing  is  a  contribution  to 
the  candidate  or  political  party 
committee.  2  U.S.C.  441a(a)(7)(B)(i),  (ii). 
The  first  proposed  conduct  standard,  in 
proposed  11  CFR  109.21(d)(1),  would 
implement  this  "request  or  suggestion" 
statutory  language,  which  would  have 
two  prongs.  Satisfying  either  prong 
would  satisfy  the  proposed  conduct 
standard. 

The  first  prong,  in  proposed 
paragraph  (d)(l)(i).  would  be  satisfied  if 
the  person  creating,  producing,  or 
distributing  the  corrununication  does  so 
at  the  request  or  suggestion  of  a 
candidate,  authorized  committee, 
political  party  committee,  or  agent  of 
any  of  the  foregoing.  The  Buckley  couit 
originally  drew  on  the  1974  House  and 
Senate  reports  accompanying  the  1974 
Amendments  to  the  Act  when  it  upheld 
language  in  that  Act  that  distinguished 
a  commimication  made  "at  the  request 
or  suggestion"  of  the  candidate  or 
political  party  conunittee  from  those 
that  are  made  "totally  independently 
from  the  candidate  and  his  campaign." 
Buckley,  424  U.S.  at  47  (citing  H.R.  Rep. 
No.  93-1239.  p.  6  (1974)  and  S.  Rep.  No. 
93-689,  p.  18  (1974)).  A  "request  or 
suggestion"  is  therefore  a  form  of 
coordination  under  the  Act.  as  approved 
by  Buckley.  A  request  or  suggestion 
encompasses  the  most  direct  form  of 
coordination,  given  that  the  candidate 
or  political  party  conunittee 
communicates  desires  to  another  person 
who  effectuates  them. 

The  Conunission  notes  that  this 
provision,  for  example,  would  not  apply 
to  general  appeals  for  support,  such  as 
a  speech  at  a  campaign  rally,  but,  in 
appropriate  cases,  would  apply  to    _ 
requests  or  suggestions  to  specific 
individuals  or  small  groups  for  the 
creation,  production,  or  distribution  of 
communications . 

The  second  prong  of  the  proposed 
"request  or  suggestion"  conduct 
standard  (proposed  paragraph  (d)(l)(ii)) 
would  be  satisfied  if  a  person  paying  for 
the  communication  suggests  the 
creation,  production,  or  distribution  of 
the  communication  to  the  candidate, 
authorized  committee,  political  party 


committee,  or  agent  of  any  of  the 
foregoing,  and  the  candidate  or  political 
party  committee  assents  to  the 
suggestion.  This  second  prong  of  the 
proposed  conduct  standard  would  be 
intended  to  prevent  circumvention  of 
the  statutory  "request  or  suggestion" 
language  (2  U.S.C.  441a(a)(7){B)(i),  (ii)) 
by,  for  example,  the  expedient  of 
implicit  understandings  that  a  candidate 
or  political  party  committee  never 
formally  requests  or  suggests  a 
communication,  but  nonetheless  creates 
the  expectation  that  the  suggestion 
should  be  made  by  a  person  paying  for 
the  communication. 

The  requirement  of  assent  woiUd  limit 
the  reach  of  the  proposed  regiUation.  A 
candidate  or  a  political  party  committee 
would  have  accepted  an  in-kind 
contribution  only  if  there  is  assent  to  the 
suggestion;  by  rejecting  the  suggestion, 
the  candidate  or  political  party 
committee  may  unilaterally  avoid  any 
coordination.  The  Conunission  requests 
comments  on  whether  "express"  assent 
should  be  required.  Should  the  rule 
cover  situations  where  assent  is 
implied,  and  if  so,  how? 

As  discussed  above,  the  Buckley 
Court  expressly  recognized  a  request  or 
suggestion  by  a  candidate  as  a  direct 
form  of  coordination  resulting  in  a 
contribution.  Buckley,  424  U.S.  at  47. 
The  Commission  seeks  comment  on 
whether  this  unique  nature  of  requests 
or  suggestions  by  candidates  or  political 
party  committees  indicates  that  such 
conduct  should  be  handled  differently 
under  the  proposed  coordination 
regulations.  Specifically,  should  a 
request  or  suggestion  for  a 
conmiunication  by  a  candidate  or 
political  party  committee  be  viewed  as 
a  special  case,  and  as  sufficient,  in  and 
of  itself  and  without  reference  to  a 
"content  standard,"  to  establish 
coordination? 

2.  Materially  Involved  in  Decisions 

The  second  conduct  standard  - 
proposed  11  CFR  109.21(d)(2),  would 
address  situations  in  which  a  candidate, 
authorized  committee,  or  a  political 
party  committee  is  "materially  involved 
in  decisions"  regarding  specific  aspects 
of  a  public  communication  pajd  for  by 
someone  else.  Those  specific  aspects 
would  be  listed  in  proposed  paragraphs 
(i)  through  (vi)  of  paragraph  (d)(2):  (i) 
The  content  of  the  communication;  (ii) 
the  intended  audience;  (iii)  the  means 
and  mode  of  the  communication;  (iv) 
the  specific  media  outlet  used;  (v)  the 
timing  or  frequency  of  the 
communication;  or  (vi)  the  size  or 
prominence  of  a  printed  communication 
or  duration  of  a  communication  on  a 


television,  radio,  or  cable  station  or  by 
telephone. 

In  this  proposed  regulation, 
"material"  would  have  its  ordinary  legal 
meaning,  which  is  "important;  more  or 
less  necessary;  having  influence  or 
effect;  going  to  the  merits."  Black's  Law 
Diet.  (6th  ed.  1990)  p.  976.  Thus,  the 
term  "materially  involved  in  decisions" 
would  not  be  intended  to  encompass  all 
interactions,  only  those  which  are 
important  to  the  commimication.  In 
addition  to  the  materiality  of  the 
candidate's  involvement  in  decisions 
regarding  the  conununication  under 
proposed  paragraph  (d)(3)  through 
(d)(5),  the  Commission  would  focus  on 
the  materiality  of  the  information 
conveyed,  and  its  specific  use. 

A  candidate  or  political  party 
committee  would  be  considered 
"materially  involved"  in  the  decisions 
enumerated  in  paragraph  (d)(2)  if  either 
shares  material  information  about 
campaign  plans,  projects,  activities,  or 
needs  with  the  person  making  the 
communication.  Likewise,  a  candidate 
or  political  party  committee  would  be 
"materially  involved  in  decisions"  if  the 
candidate,  political  party  committee,  or 
agent  conveys  approval  or  disapproval 
of  the  other  person's  plans.  The 
Commission  notes,  however,  that  as 
with  the  "request  or  suggest"  standard, 
the  "materially  involved"  standard 
would  not  apply  to  general  appeals  for 
support,  sudi  as  a  speech,  but 
specifically  to  the  creation,  production, 
=  or  distribution  of  communications. 

The  Commission  invites  comments  on 
the  wording  and  scope  of  this  standard. 
In  particular,  the  Commission  welcomes 
'comment  on  whether,  and  if  so,  how, 
the  phrases  "materially  involved"  and 
"decisions"  shoiUd  be  further  defined  in 
the  rules. 

3.  Substantial  Discussion 

In  BCRA,  Congress  also  directed  the 
Commission  to  address  "payments  for 
communications  made  by  a  person  after 
substantial  discussion  about  the 
commimication  with  a  candidate  or 
political  party."  Pub.  L.  107-155,  sec. 
214(c)(4)  (March  27,  2002).  Under 
proposed  paragraph  (d)(3)  of  11  CFR 
109.21,  a  communication  would  meet 
the  conduct  standard  if  it  is  created, 
produced,  or  distributed  after  one  or 
more  substantial  discussions  between 
the  person  paying  for  the 
conununication,  or  the  person's  agents, 
and  the  candidate  clearly  identified  in 
the  communication,  his  or  her 
authorized  committee,  his  or  her 
opponent,  or  the  opponent's  authorized 
committee,  a  political  party  committee, 
or  their  agents.  Proposed  paragraph 
(d)(3)  would  explain  that  a  "discussion" 


would  be  "substantial"  if  information 
about  the  plans,  projects,  activities,  or 
needs  of  the  candidate  or  political  party 
committee  that  is  material  to  the 
creation,  production  or  distribution  of 
the  communication  is  conveyed  to  a 
person  paying  for  the  communication. 
"Discuss"  would  have  its  plain  and 
ordinary  meaning,  which  the 
Conunission  understands  to  mean  an 
interactive  exchange  of  views  or 
information.  "Material"  would  have  the 
meaning  explained  above  in  the  context 
of  proposed  paragraph  (d)(2)  of  section 
109.21  ("material  involvement").  In 
other  words,  the  substantiality  of  the 
discussion  would  be  measured  by  the 
materiality  of  the  information  conveyed 
in  the  discussion.  The  Commission 
seeks  comments  as  to  whether 
additional  explanation  or  examples 
should  be  provided  to  further  refine  the 
term  "substantial  discussion." 

4.  Employment  of  Common  Vendor 

In  BCRA,  Congress  required  the 
Conunission  to  address  "the  use  of  a 
common  vendor"  in  the  context  of 
coordination.  Pub.  L  107-155,  sec. 
214(c)(2)  (March  27,  2002).  Proposed 
paragraph  (d)(4)  of  section  109.21  would 
create  a  conduct  standard  to  implement 
this  Congressional  mandate.  It  would 
explain  what  a  common  vendor  is,  and 
provide  that  the  use  of  a  common 
vendor  in  the  creation,  production,  or 
distribution  of  a  communication 
satisfies  the  conduct  staiuiard  if  three 
conditions  are  all  met. 

The  first  condition,  in  proposed 
paragraph  (d)(4](i],  would  be  that  the 
person  paying  for  the  communication, 
or  the  agent  of  such  a  person,  must 
contract  with,  or  employ,  a  "commercial 
vendor"  to  create,  produce,  or  distribute 
the  communication.  The  term 
"commercial  vendor"  is  defined  in  the 
Conunission's  pre-BCRA  regidations  as 
"any  person[]  providing  goods  or 
services  to  a  candidate  or  political 
committee  whose  usual  and  normal 
business  involves  the  sale,  rental,  lease, 
or  provision  of  those  goods  or  services." 
11  CFR  116.1(c).  Thus,  this  standard 
would  only  apply  to  a  vendor  whose 
usual  and  normal  business  includes  the 
creation,  production,  or  distribution  of 
communications,  and  would  not  apply 
to  the  activities  of  persons  who  do  not 
create,  produce,  or  distribute 
communications  as  a  commercial 
venture. 

The  second  condition,  in  proposed 
paragraph  (d)(4)(ii),  would  be  that  the 
commercial  vendor  must  have  a 
previous  or  current  relationship  with 
the  candidate  or  political  party 
conunittee  that  puts  the  commercial 
vendor  in  a  position  to  acquire  material 


information  about  the  plans,  projects, 
activities,  or  needs  of  the  candidate  or 
political  party  committee.  This  previous 
or  ciurent  relationship  would  be 
defined  in  terms  of  nine  specific 
services  related  to  campaigning  and 
campaign  communications,  which 
would  be  enumerated  in  proposed 
paragraphs  (d)(4)(ii)(A)  through  (I).  Note 
that  these  services  would  have  to  have 
been  rendered  during  the  current 
election  cycle.  Such  a  previous  or 
current  relationship,  as  defined,  would 
put  the  "common  vendor"  in  a  position 
to  convey  material  information  about 
the  plans,  projects,  activities,  or  needs 
of  the  candidate  or  political  party 
committee  to  the  person  paying  for  the 
communication. 

The  proposed  regulation  refers  to  the 
current  election  cycle  as  a  temporal 
limit  on  the  operation  of  the  regulation. 
"Election  cycle"  would  have  the 
meaning  defined  in  11  CFR  100.3.  The 
Commission  seeks  comment  on  whether 
a  different  time  period,  such  as  a  fixed 
two-year  period,  would  more  accurately 
align  the  proposed  rule  with  existing 
campaign  practices.  Or,  should  the  time 
limit  be  the  "the  current  election  cycle, 
but  not  more  than  the  previous  two 
years  of  that  election  cycle"? 

The  third  condition,  in  proposed 
paragraph  (d)(4)(iii),  would  require  that 
the  conunercial  vendor  make  use  of  or 
convey  material  information  about,  the 
plans,  projects,  activities,  or  needs  of 
the  candidate  or  political  party 
conunittee,  or  material  information  used 
by  the  commercial  vendor  in  serving  the 
candidate  or  political  party  coipmittee, 
to  the  person  paying  for  the 
conununication.  This  requirement 
would  be  intended  to  encompass 
situations  in  which  the  vendor  assumes 
the  role  of  a  conduit  of  information 
between  a  candidate  or  political  party 
conunittee  and  the  person  making  or 
paying  for  the  conununication,  as  well 
as  situations  in  which  the  vendor  makes 
use  of  the  information  received  from  the 
candidate  or  political  party  conunittee 
without  actually  transferring  that 
information  to  another  person. 

The  Commission  seeks  comment 
about  whether  the  conduct  standard  in 
proposed  paragraph  (d)(4)  would 
adequately  address  the  Congressional 
mandate  in  section  214(c)(2)  of  BCRA. 
The  Commission  also  seeks  comment  on 
whether  purchasing  advertising  time 
slots  for  television,  radio,  or  other  media 
should  be  added  to  the  list  of  common 
vendor  services  covered  in  proposed 
paragraph  (d)(4)(ii). 


5.  Former  Employee/Independent 
Contractor 

In  BCRA,  Congress  requirei  the 
Commission  to  address  "persons  who 
previously  served  as'  an  employee  of  a 
candidate  or  political  party  committee 
in  the  context  of  coordination.  Pub.  L. 
107-155,  sec.  214(c)(3)  (March  27. 
2002).  Proposed  paragraph  (d)(5)  of 
section  109.21  would  create  a  conduct 
standard  to  implement  this 
Congressional  mandate. 

Proposed  paragraph  (d)(5)  would 
apply  to  communications  paid  for  by  a 
person  who  was  previously  an 
employee  or  an  independent  contractor 
of  a  candidate,  authorized  committee,  or 
political  party  committee,  ot  by  the 
employer  of  such  a  person.  Note  that 
this  employment  or  independent 
contractor  relationship  would  have  to 
exist  during  the  current  election  cycle, 
as  a  temporal  limit  on  the  operation  of 
the  regulation.  "Election  cycls"  would 
have  the  meaning  defined  in  11  CFR 
100.3.  As  discussed  above  with  regard 
to  proposed  paragraph  (d)(4)  on 
common  vendors,  the  Commission 
requests  conunents  on  whether  this  time 
period  should  be  a  fixed  two-year 
period,  or  the  same  election  cycle,  but 
not  more  than  two  years. 

This  proposed  conduct  standard 
would  expressly  extend  to  a  person  who 
had  previously  served  as  an 
"independent  contractor"  of  a  candidate 
or  political  party  conunittee  to  preclude 
circumvention  of  the  rule  by  the 
expedient  of  characterizing  an 
"employee"  as  an  "independent 
contractor"  where  the  characterization 
makes  no  difference  in  the  person's 
relationship  with  the  candidate  or 
political  party  committee.  This 
proposed  coordination  standard  would 
also  apply  to  the  employer  of  a  person 
who  was  an  employee  or  independent 
contractor  of  a  candidate,  authorized 
committee,  or  political  party  committee. 
The  Commission  interprets  the 
Congressional  intent  behind  section 
214(c)(3)  of  BCRA  to  encompass 
situations  in  which  former  employees, 
who  by  virtue  of  their  former 
employment  have  been  in  a  position  to 
acquire  material  information  about  the 
plans,  projects,  activities,  or  needs  of 
the  candidate  or  political  party 
committee,  may  subsequently  use  that 
information  or  convey  it  to  a  person  - 
paying  for  a  communication. 

Proposed  paragraph  (d)(5)  would 
require  that  the  former  employee 
actually  make  use  of,  or  convey  material 
information  about,  the  plans,  projects, 
activities,  or  needs  of  the  candidate  or 
political  party  committee,  or  material 
information  used  by  the  former 
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employee  in  serving  the  candidate  or 
political  party  committee,  to  the  person 
paying  for  the  communication.  As  with 
the  proposed  conduct  standard  covering 
common  vendors,  this  requirement 
would  be  intended  to  encompass  both 
situations  in  which  the  former  employee 
assumes  the  role  of  a  conduit  of 
information  and  situations  in  which  the 
former  employee  makes  use  of  the 
information  but  does  not  share  it  with 
the  person  who  is  paying  for  the 
communication. 

The  Commission  proposes  this 
conduct  standard  to  address  what  it 
imderstands  to  be  Congress'  primary 
concern,  which  is  a  situation  in  which 
a  former  employee  of  a  candidate  goes 
to  work  for  a  third  party  that  pays  for 
a  communication  that  promotes  or 
supports  the  former  employer/candidate 
or  attacks  or  opposes  the  former 
employer/candidate's  opponent.  The 
conduct  standard,  as  proposed,  does  not 
require  that  the  former  employee  act 
under  the  continuing  direction  or 
control  of,  at  the  behest  of,  or  on  behalf 
of,  his  or  her  former  employer.  This  is 
because  a  former  employee  who  acts 
under  such  circumstances  is  a  present 
agent,  and  would  presumably  be 
regulated  as  an  agent,  not  as  a  former 
employee.  To  give  effect  to  the  statutory 
language  that  mandates  the 
Commission's  coordination  regulations 
address  "former  employees"  (see  Pub.  L. 
107-155,  sec.  214(c)(3))  the  Commission 
assumes  that  a  "former  employee,"  as 
that  term  is  used  in  the  statute,  must  be 
different  from  "agent." 

The  Commission  seeks  comment  on 
whether  a  requirement  of  continuing 
direction  or  control  by  the  former 
employer/candidate  should  be  added  to 
the  proposed  conduct  standard. 
Consider,  for  example,  an  employee  of 
a  candidate  in  a  contested  primary  who 
leaves  the  employment  of  that  candidate 
to  work  for  a  third-party  organization 
that  makes  a  communication  satisfying 
one  or  more  of  the  proposed  content 
standards.  Under  the  proposed  conduct 
standard,  that  third-party  organization 
could  be  foimd  to  make  an  in-kind 
contribution-  Assuming  that  the  former 
employee  is  not  acting  under  the 
continuing  direction  or  control  of,  at  the 
behest  of,  or  on  behalf  of,  his  or  her 
former  employer,  it  can  be  argued  that 
the  third-party  organization  is  making 
an  independent  expenditure  or  a  non- 
coordinated  disbursement  for  an 
electioneering  communication,  albeit 
with  the  windfall  of  the  former 
employee's  knowledge.  Should  the 
regulation  provide  that  the  third-party 
organization  does  not  make  an  in-kind 
contribution  in  this  specific 
dicumstance? 


The  Commission  also  seeks  comment 
on  a  related  situation  illustrated  by  the 
following  example.  Consider  an 
employee,  disgruntled  or  otherwise,  of  a 
candidate  in  a  contested  primary  who 
leaves  the  employment  of  that  candidate 
to  work  for  a  fiiird-party  organization 
that  makes  a  communication  satisfying 
one  or  more  of  the  proposed  content 
standards.  Under  the  proposed  conduct 
standard,  that  third-party  organization 
could  be  found  to  make  an  in-kind 
contribution.  But  suppose  the  third- 
party  organization  uses  information 
gained  by  the  employee  to  run  ads 
critical  of  the  former  employer  or  that 
favor  the  opponent  of  the  former 
employer?  Assume  also  that  the  third- 
party  organization  has  no  contact  with 
the  opponent,  his  campaign  or  any  agent 
of  the  opponent.  Should  the 
Conunission  consider  those 
commimications  to  be  in-kind 
contributions  to  the  candidate  who  is 
the  intended  beneficiary?  Or.  assuming 
that  the  communication  would 
otherwise  qualify  as  an  independent 
expenditure  or  electioneering 
commimication.  should  the  Commission 
merely  consider  this  third-party 
communication  to  be  either  an 
independent  expenditure  or  a  no- 
coordinated  disbursement  for  an 
electioneering  communication? 

The  Commission  seeks  comment 
about  whether  this  proposed  conduct 
standard  should  be  extended  to 
volunteers,  such  as  "fundraising 
partners."  who  by  virtue  of  their 
relationship  with  a  candidate  or  a 
political  party  committee,  have  been  in 
a  position  to  acquire  material 
information  about  the  plans,  projects, 
activities,  or  needs  of  the  candidate  or 
political  party  committee. 

E.  No  Requirement  of  Agreement  or 
Formal  Collaboration 

When  Congress,  in  BCRA.  required 
the  Commission  to  promulgate  new 
regulations  on  coordinated 
communications,  it  specifically  barred 
any  regulatory  requirement  of 
"agreement  or  formal  collaboration"  to 
establish  coordination.  Pub.  L.  107-155. 
sec.  214(c)  (March  27,  2002).  The 
proposed  regulation  at  11 CFR  109.21(e) 
would  explicitly  implement  that 
Congressional  mandate.  Although 
Congress  did  not  define  this  term,  the 
Commission  notes  that  earlier  versions 
of  BCRA  stated  that  "collaboration  or 
agreement"  would  not  be  required  to 
show  coordination.  See  S.  27. 107th 
Cong..  1st  Sess.  (as  passed  by  the  Senate 
and  transferred  to  the  House,  478  Cong. 
Rec.  H2547  (May  22.  2001)).  The  phrase 
"agreement  or  formal  collaboration" 
reached  its  final  form  through  a 


substitute  amendment  to  H.R.  2356 
offered  by  Representative  Shays.  See  H. 
Amdt.  417.  478  Cong.  Rec.  11393 
through  H492  (February  13.  2002). 

The  Commission  would  therefore 
attach  significance  to  the  addition  of  the    ■ 
term  "formal"  as  it  modifies  the  term 
"collaboration."  Thus,  the  conduct 
standards  proposed  in  paragraph  (d)  of 
section  109.21  would  require  some 
degree  of  collaboration.  However, 
proposed  paragraph  (e)  would  state  that 
this  collaboration  need  not  be  "formal," 
in  the  sense  of  being  planned  or 
systematically  approved  or  executed. 

Under  proposed  paragraph  (e).  the 
word  "agreement"  would  be  explained 
as  well.  A  finding  of  coordination  imder 
proposed  section  109.21  would  not 
require  a  showing  of  a  mutual 
imderstanding  or  meeting  of  the  minds 
as  to  all.  or  even  most,  of  the  material 
aspects  of  a  conununication.  Even  a 
minimal  amoimt  of  agreement  would 
mean  the  communication  would  not  be 
made  "totally  independently"  from  the 
candidate  or  party.  See  Buckley,  424 
U.S.  at  47.  In  the  case  of  a  request  or 
suggestion  under  proposed  paragraph 
(d)(1)  of  section  109.21,  agreement  is  not 
required  at  all. 

F.  Should  Exceptions  Apply  to  the 
Content  and  Conduct  Standards? 

Proposed  11  CFR  109.21  does  not 
include  any  exceptions.  The 
Commission  seel^  comment  on  whether 
exeeptions  to  the  proposed  content  or 
conduct  standards  should  be  included 
in  the  final  rule.  For  example,  shoidd 
there  be  an  exception  to  the  content 
standards  for  communications  that  refer 
to  the  "popular  name"  of  a  bill  or  law 
that  includes  the  name  of  a  Federal 
candidate  who  was  a  sponsor  of  the  bill 
or  law?  Should  there  be  an  exception  to 
the  conduct  standards  for  a  candidate's 
response  to  an  inquiry  about  his  or  her 
position  on  legislative  or  policy  issues? 

IV.  Proposed  109.22    Who  Is  Prohibited 
From  Making  Coordinated 
Comm  unications? 

The  Commission  proposes  a  separate 
section  to  make  it  clear  that  any  person 
who  is  otherwise  prohibited  bom 
making  a  contribution  or  expenditure  is 
also  prohibited  from  making  a 
coordinated  communication.  The 
Commission  seeks  comment  on  whether 
it  is  necessary  to  include  this  separate 
section. 
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Proposed  Subpart  D  of  Part  109— 
Special  Provisions  for  Political  Party 
Committees 

/.  Proposed  1 1  CFR  1 09.30    How  are 
Political  Party  Committees  Treated  for 
Purposes  of  Coordinated  and 
Independent  Expenditures? 

National,  State,  and  subordinate 
committees  of  political  parties  may 
make  expenditures  up  to  prescribed 
limits  in  connection  with  the  general 
election  campaigns  of  Federal 
candidates  without  counting  such 
expenditures  against  the  committees' 
contribution  limits.  See  2  U.S.C. 
441a(d).  These  expenditures  are 
commonly  referred  to  as  "coordinated 
party  expenditvu'es."  Political  party 
committees,  however,  need  not 
demonstrate  actual  coordination  with 
their  candidates  to  avail  themselves  of 
this  additional  spending  authority. 

In  BCRA,  Congress  sets  certain  new 
restrictions  on  these  "coordinated  party 
expenditures"  and  related  restrictions 
on  political  party  committee 
independent  expenditures.  There  are 
also  certain  new  restrictions  on  transfers 
and  assignments  of  coordinated  party 
expenditure  authorizations  between 
party  committees.  2  U.S.C.  441a(d)(4)(A) 
through  (C). 

The  Commission  proposes  an 
introduction  to  subpart  D  of  part  109 
that  would  state  how  political  party 
committees  are  treated  for  purposes  of 
coordinated  and  independent 
expenditures.  Proposed  section  109.30 
would  first  clarify  that  party  committees 
may  make  independent  expenditures 
subject  to  the  provisions  of  proposed 
sections  109.35  and  109.36.  (See 
discussion  below.)  Second,  proposed 
section  109.30  would  explain  that 
political  party  committees  may  support 
candidates  with  "coordinated  par^ 
expenditures,"  a  term  that  would  be 
defined  at  proposed  11  CFR  109.31,  and 
would  state  that  these  coordinated  party 
expenditiues  are  subject  to  limits  that 
are  separate  fit>m  and  in  addition  to  the 
contribution  limits  at  11  CFR  110.1  and 
110.2. 

//.  Proposed  1 1  CFR  109.31     What  Is  a 
"Coordinated  Party  Expenditure"? 

FECA  provides  a  special  expenditure 
authority  for  coordinated  party 
expenditures  that  is  available  only  to 
certain  political  party  committees.  2 
U.S.C.  441a(d).  The  Commission  woidd, 
in  proposed  section  109.31,  define 
"coordinated  party  expenditures"  to 
include  payments  made  by  a  national 
committee  of  a  political  party  and  a 
State  committee  of  a  political  party, 
including  any  subordinate  committee  of 
a  State  committee,  for  something  of 


value  in  connection  with  the  general 
election  campaign  of  a  candidate. 
Proposed  section  109.31  would  also 
introduce  the  term  "party  coordinated 
commimication"  (which  would  be 
defined  in  proposed  section  109.37)  as 
an  example  of  something  of  value  for 
which  political  party  committees  may 
make  a  coordinated  party  expenditure. 

m.  Proposed  1 1  CFR  1 09.32    What  Are 
the  Coordinated  Party  Expenditure 
Limits? 

The  Commission  proposes  to  move 
the  coordinated  party  expenditiue  limits 
found  at  pre-BCRA  11  CFR  110.7(a)  and 
(b)  to  proposed  section  11  CFR  109.32. 
This  new  section  would  retain  the  basic 
organizational  structiue  of  paragraphs 
(a)  and  (b)  of  pre-BCRA  section  110.7. 

The  Commission  would  set  forth  in 
proposed  paragraph  (a),  in  amended 
fashion,  the  cooroinated  party 
expenditure  limit  for  the  national 
committee  of  a  political  party  for 
presidential  elections  that  appears  at 
pre-BCRA  section  110.7(a).  Because 
political  party  committees  may  also 
make  independent  expenditures, 
Colorado  I,  518  U.S.  at  618,  the 
Commission  would  clarify  that  the 
"expenditures"  referred  to  in  proposed 
section  109.32  are  "coordinated  party 
expenditiues."  This  change  also  appears 
in  proposed  paragraphs  (a)(1),  (2),  (3), 
and  (4)  of  section  109.32.  In  addition, 
proposed  paragraph  (a)(2),  setting  out 
the  coordinated  party  expenditure  limit 
at  two  cents  multiplied  by  the  voting 
age  population  of  the  United  States, 
would  state  that  this  limit  shall  be 
increased  in  accordance  with  11  CFR 
110.17,  which  would  amend  pre-BCRA 
11  CFR  110.9(c).  See  Notice  of  Proposed 
Rulemaking,  Contribution  Limitations 
and  Prohibitions,  67  FR  54366  (August 
22,  2002.)  In  addition,  proposed 
paragraph  (a)(2)  of  section  109.32  would 
refer  to  the  term  "voting  age 
population"  at  proposed  11  CFR  110.18, 
discussed  below. 

Further,  proposed  11  CFR 
109.32(a)(4),  to  which  pre-BCRA  11  CFR 
110.7(a)(6)  would  be  moved,  would 
provide  that  coordinated  party 
expenditures  on  behalf  of  presidential 
candidates  do  not  count  against  the 
candidate's  expenditure  limitations 
under  11  CFR  110.8.  Proposed 
paragraph  (a)(4)  of  section  109.32  would 
also  state  that  the  national  party 
conunittee  may  make  such  expenditures 
and  may  assign  their  spending  authority 
to  other  political  party  committees  to  do 
so  imder  proposed  section  109.33, 
which  is  discussed  below. 

Proposed  paragraph  (b)  would  set 
forth,  and  make  minor  changes  to.  the 
regulations.  pre-BCRA,  at  11  CFR 


110.7(b)  addressing  coordinated  party 
expenditiire  limits  of  the  national 
committee  of  a  political  party  and  a 
State  committee  of  a  political  party, 
including  any  subordinate  committee  of 
a  State  committee,  for  Federal  elections 
other  than  presidential  elections.  As  in 
proposed  paragraph  (a)  above,  proposed 
paragraph  (b)  would  specify  that  the 
"expenditures"  referred  to  in 
paragraphs  (b)(1),  (2),  and  (4)  are 
coordinated  party  expenditures.  In 
addition,  proposed  paragraph  (b)(2}, 
setting  out  the  coordinated  party 
expenditure  limits  of  two  cents 
multiplied  by  the  voting  age  population 
of  the  United  States  and  dollar  ngxires 
of  $10,000  and  $20,000,  would  be 
subject  to  proposed  paragraphs  (b)(3) 
and  (b)(4)  regarding  inflation 
adjustments  and  the  relationship  with 
contribution  limits. 

IV.  Proposed  11  CFR  109.33    Maya 
Political  Party  Committee  Assign  Its 
Coordinated  Party  Expenditure 
Authority  to  Another  Political  Party 
Committee? 

Proposed  11  CFR  109.33  would 
continue  the  pre-BCRA  rule  permitting 
assignment  of  coordinated  party 
expenditiire  authority  between  political 
party  committees  by  consolidating  the 
authorizing  provisions  found  in  the  pre- 
BCRA  regulations  at  11  CFR  110.7(a)(4) 
and  (c).  Such  assignments,  however, 
would  be  prohibited  under  certain 
circumstances  in  which  the  assigning 
political  party  committee  had  made 
coordinated  party  expenditures  (using 
part  of  the  spending  authority)  and  the 
intended  assignee  political  party 
committee  had  made  or  intends  to  make 
independent  expenditiues  with  respect 
to  the  same  candidate  during  an  election 
cycle.  See  2  U.S.C.  441a(d)(4)(C)  and 
proposed  11  CFR  109.35(c). 

Proposed  paragraph  (a)  of  section 
109.33  would  also  restate  the 
Commission's  longstanding  policy  that  a 
political  party  committee  with  authority 
to  make  coordinated  party  expenditures 
may  assign  all  or  part  of  that  authority 
to  other  political  party  committees,  and 
that  this  interpretation  extends  to  both 
national  and  State  committees  of 
political  parties.  See  Campaign  Guide 
for  Political  Party  Committees  at  p.  16 
(1996).  Proposed  paragraph  (a)  of 
section  109.33  would  also  state  that 
coordinated  party  expenditure  authority 
may  be  assigned  only  to  other  political 
party  committees.  See  2  U.S.C.  441a(d), 
and  pre-BCRA  11  CFR  110.7(a)(4), 
which  indicates  that  coordinated 
expenditures  may  be  made  "through 
any  designated  agent,  including  State 
and  subordinate  party  committees."  The 
Commission  makes  this  change  to 
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preclude  confusion,  and  possible 
circumvention  of  the  restrictions  on 
transfers  and  assignments  between 
political  party  committees  found  in 
BCRA.  2  U.S.C.  441a(d)(4)(B).  (C). 

Proposed  paragraph  (a)  would  provide 
that  whenever  a  poUtical  party 
committee  authorized  to  make 
coordinated  party  expenditures  assigns 
another  political  party  committee  to  use 
part  or  all  of  its  spending  authority,  the 
assignment  must  be  in  writing,  must 
specify  a  dollar  amount,  and  must  be 
made  before  the  assigned  party 
committee  actually  makes  the 
coordinated  party  expenditure.  See 
Campaign  Guide  for  Political  Party 
Committees  at  p.l6  (1996).  This  would 
apply  to  both  national  and  State  party 
committees. 

Proposed  paragraph  (b)  of  section 
109.33  would  continue  the  pre-BCRA 
rule  in  11  CFR  110.7(c)  that,  for 
purposes  of  the  coordinated  spending 
limits,  a  State  committee  includes 
subordinate  committees  of  the  State 
committee.  Proposed  paragraph  (b)  of 
section  109.33  would  add  district  and 
local  political  party  committees  (see  11 
CFR  100.14(b))  to  the  extent  that  they 
are  assigned  authority  to  make 
coordinated  party  expenditures  by 
another  pohtical  party  committee. 

Finally,  proposed  paragraphs  (b)(1) 
and  (2)  of  section  109.33  would  contain 
the  pre-BCRA  rule  in  11  CFR  110.7(c)(1) 
and  (2)  setting  out  State  committees' 
methods  of  administering  the 
coordinated  party  expenditure 
authority. 

The  Commission  seeks  comments  on 
whether  to  require  political  party 
committees  to  attach  copies  of  written 
assignments  to  reports  they  file  with  the 
Commission,  or  to  fax  or  e-mail  them  if 
they  are  electronic  filers. 

V.  Proposed  1 1  CFR  109.34    When  May 
a  Political  Party  Committee  Make 
Coordinated  Party  Expenditures? 

Proposed  11  CFR  109.34  would 
continue  the  pre-BCRA  rule  in  11  CFR 
110.7(d)  permitting  a  political  party 
committee  to  make  coordinated  party 
expenditxires  in  connection  with  the 
general  election  campaign  before  or  after 
its  candidate  has  been  nominated.  All 
pre-nomination  coordinated 
expenditures  would  continue  to  be 
subject  to  the  coordinated  party 
expenditiue  limitations,  whether  or  not 
the  candidate  on  whose  behalf  they  are 
made  receives  the  party's  nomination. 


VI.  Proposed  1 1  CFR  1 09.35    What  are 
■  the  Restrictions  on  a  Political  Party 
Committee  Making  Both  Independent 
Expenditures  and  Coordinated  Party 
Expenditures  in  Connection  with  a 
Candidate's  Campaign? 

Under  BCRA,  Congress  prohibits 
political  party  coiomittees,  under 
certain  conditions,  from  making 
coordinated  party  expenditures, 
independent  expenditures,  and  transfers 
and  assignments  to  other  political  party 
committees.  2  U.S.C.  441a(d)(4). 
Congress  plainly  intended  to  combine 
certain  political  party  committees  into  a 
collective  entity  or  entities  for  purposes 
of  these  prohibitions.  2  U.S.C. 
441a{d)(4)(B).  The  statutory  language 
and  legislative  history  raise  a  significant 
threshold  question  of  statutory 
interpretation:  Whether  an  entire, 
nationwide  political  party  is  to  be 
treated  as  a  single  entity  or  as  separate 
national  and  State  political  party 
entities  for  the  purposes  of  these 
restrictions.  The  Commission  would 
adopt  the  latter  approach  in  proposed 
11  CFR  109.35.  TTiis  interpretation,  in 
turn,  raises  additional  issues  regarding 
which  political  party  committees  are  to 
be  included  in  certain  defined  groups  of 
political  party  committees  for  the 
purposes  of  the  new  restrictions  in 
BCRA. 

A.  AppUcability  of  Prohibitions 

1 .  Statutory  Interpretation 

Congress  provided  that  for  the 
purposes  of  these  new  prohibitions, 
sbull  "all  political  committees 
established  and  maintained  by  a 
national  political  party  (including  all 
Congressional  campaign  committees) 
and  all  political  committees  established 
and  maintained  by  a  State  political 
party  (including  any  subordinate 
committee  of  a  State  committee)  shall  be 
considered  to  be  a  single  political 
committee."  2  U.S.C.  441a(d)(4)(B). 

One  reading  of  this  statutory 
provision  would  combine  all 
committees  established  and  maintained 
by  a  political  party  at  all  levels  into  "a 
single  political  committee"  for  the 
purposes  of  the  prohibitions  discussed 
below.  An  alternative  reading  would 
provide  that  all  committees  established 
and  maintained  by  a  national  political 
party,  including  Congressional 
campaign  committees,  would  be  "a 
single  political  committee,"  while  all 
committees  established  and  maintained 
by  a  given  State  political  party, 
including  any  subordinate  committee  of 
a  State  committee,  would  be  another 
"single  political  committee."  The 
Commission  notes  that  the  Senate 
sponsors  of  BCRA  stated  that  all 


national  and  State  committees  of  a 
political  party  are  considered  to  be  one 
entity  for  the  purposes  of  the 
prohibitions  codified  at  2  U.S.C. 
441a(d)(4).  See  148  Cong.  Rec.  S1993 
(daily  ed.  March  18,  2002)  (section-by- 
section  analysis  included  by  Sen. 
Feingold  in  the  Record);  148  Cong.  Rec. 
S2144  (daily  ed.  March  20,  2002) 
(statement  of  Sen.  McCain). 

One  of  the  new  prohibitions, 
regarding  political  party  committee 
transfers  and  assigimients,  would 
appear  to  imply  that  political  parties  are 
inherently  divisible  into  different 
groups  of  political  committees.  See  2 
U.S.C.  441a(d)(4)(C).  This  is  because, 
without  more  than  one  group  of 
political  party  committees,  no  transfers 
or  assignments  between  political  party 
committee  groups  could  occur.  In  other 
words,  if  there  were  only  a  single  group, 
"there  could  be  no  transfers  or 
assignments  and  thus  this  provision 
would  be  without  effect.  See  Colautti  v. 
Franklin,  439  U.S.  379,  392  (1979)  (it  is 
an  "elementary  canon  of  construction 
that  a  statute  should  be  interpreted  so  as 
not  to  render  one  part  inoperative"). 
Therefore,  to  give  the  transfers  and 
assignments  provision  effect,  the 
Commission  believes  that  BCRA  may 
contemplate  multiple  groups  of  political 
party  committees.  See  2  U.S.C. 
441a(d)(4).  The  Commission  seeks 
comment  on  this  interpretation  of  the 
statute. 

2.  Proposed  Rule 

In  light  of  the  foregoing  statutory 
interpretation,  proposed  11  CFR  109.35 
would  contemplate  multiple  political 
party  committee  groups.  Proposed 
paragraphs  (a)(1)  and  (a)(2)  would  apply 
this  interpretation  by  combining  all 
political  committees  established  and 
maintained  by  a  national  political  party 
into  one  group  and  all  political 
committees  established  and  maintained 
by  a  given  State  political  party  into 
another  group.  See  2  U.S.C. 
441a(d)(4)(B).  The  Commission  would 
use  these  "political  party  groups"  to 
implement  the  prohibitions  discussed 
below. 

Under  proposed  paragraph  (a)(1),  the 
national  "political  party  group"  would 
combine  the  national  committee  of  a 
given  pohtical  party,  all  Congressional 
campaign  committees  of  that  political 
party,  and  all  political  committees 
established,  financed,  maintained,  or 
controlled  by  any  of  the  foregoing.  The 
Commission  notes  that  the  phrase, 
sbull  Ill"established,  financed, 
maintained,  or  controlled"  would  differ 
from  the  statutory  phrase,  "established 
and  maintained."  The  proposed 
formulation,  however,  would  be 
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consistent  with,  and  serve  the  same 
purposes  as,  the  anedogous  anti- 
proliferation  provision  in  FECA.  2 
U.S.C.  441a(a)(5)-  Under  section 
441a(a)(5),  for  the  purposes  of  the 
contribution  limitations,  all 
contributions  made  by  political 
committees  "established  or  financed  or 
maintained  or  controlled"  by  the  same 
person  or  entity  shall  be  considered  to 
have  been  made  by  a  single  political 
committee.  2  U.S.C.  441a(a)(S). 

A  State  "political  party  group"  would 
combine  the  State  committee  of  a  given 
political  party  in  a  given  State,  all 
subordinate  committees  of  that  State 
committee,  and  all  district  or  local 
committees  of  that  political  party  within 
that  State  that  meet  the  definition  of 
"political  committee"  under  11  CFR 
100.5.  See  proposed  11  CFR 
109.35(a)(2).  Subordinate  committees 
are  expressly  mentioned  in  the  statute. 
2  U.S.C.  441a(d)(4)(B). 

The  Commission  notes  that  the 
prohibitions  discussed  below  would 
appear  to  apply  to  district  or  local 
committees  because  those  prohibitions 
apply  to  any  "committee  of  a  political 
party."  See  2  U.S.C.  441a(d)(4)(A)  and 
(C).  The  regulatory  definition  of  district 
and  local  conmiittee  includes  the 
requirement  that  the  organization  be 
part  of  the  "official  party  structure."  11 
CFR  100.14(b). 

The  Commission  notes  that  the  phrase 
"established,,  financed,  maintained,  or 
controlled"  would  differ  from  the 
statutory  phrase  "established  and 
maintained."  See  2  U.S.C.  441a(d)(4)(B). 
The  proposed  rule  would  be  based  on 
the  Commission's  definitions  of  "State 
committee"  and  "subordinate 
committee"  at  11  CFR  100.14(a)  and  (c), 
which  both  use  the  phrase  "established, 
financed,  maintained,  or  controlled," 
given  that  both  would  be  included  in 
the  proposed  State  political  party  group. 

Tne  Commission  seeks  comment  on 
the  proposed  combinations  of 
committees  of  a  political  party  into  a 
national  political  party  group  and  into 
State  political  party  groups.  For 
example,  should  the  State  political  party 
group  in  a  given  State  include  district  or 
local  committees  in  that  State  only  to 
the  extent  that  the  State  party  exercises 
functional  control  over  them? 

B.  Prohibition  on  Certain  Coordinated 
and  Independent  Expenditures 

Congress  provided  in  BCRA  that  on  or 
after  the  date  on  which  a  pohtical  party 
nominates  a  candidate,  no  "committee 
of  the  political  party"  may  make:  (1) 
Any  coordinated  expenditure  under  2 
U.S.C.  441a(d)  with  respect  to  the 
candidate  during  the  election  cycle  at 
any  time  after  "it"  makes  any 


independent  expenditure  with  respect 
to  the  candidate  during  the  election 
cycle;  or  (2)  any  independent 
expenditure  with  respect  to  the 
candidate  during  the  election  cycle  at 
any  time  after  "it"  makes  any 
coordinated  expenditure  under  2  U.S.C. 
441a(d)  with  respect  to  the  candidate 
during  the  election  cycle.  2  U.S.C. 
441a(d)(4)(A). 

Arguably,  the  use  of  the  pronoun  "it" 
in  the  statute  is  ambiguous  in  that  it 
could  be  construed  to  refer  either  to  the 
entire  political  party  or  to  only  a 
.committee  within  the  party.  However, 
as  explained  above,  the  Commission 
would  interpret  the  statute  in  terms  of 
national  and  State  "political  party 
groups."  In  the  terms  of  this  proposed 
interpretation,  "it"  would  be  construed 
to  mean  a  given  "political  party  group." 
Thus,  the  Commission  would  interpret 
the  prohibition  on  making  both 
independent  and  coordinated 
expenditures  with  respect  to  a  given 
candidate  after  nominatioif  as  applying 
to  the  "political  party  groups"  defined 
above,  and  not  to  the  party  as  a  whole. 

The  language  of  proposed  paragraph 
(b)  would  generally  track  the  statutory 
language,  but  would  employ  new  terms 
in  places  to  clarify  its  application. 
Proposed  11  CFR  109.35(b)(1)  would 
prohibit  a  political  committee  within  a 
political  party  group  from  making  any 
post-nomination  coordinated  party 
expenditiu^  under  section  109.32  in 
connection  with  the  general  election 
campaign  of  a  candidate  at  any  time 
after  any  committee  within  that  political 
party  group  makes  any  post-nomination 
independent  expenditure  with  respect 
to  that  candidate.  2  U.S.C.  441a(d)(4). 
Proposed  paragraph  (b)(2)  would 
prohibit  a  political  committee  within  a 
political  party  group  from  making  any 
post-nomination  independent 
expenditure  with  respect  to  a  candidate 
at  any  time  after  any  political  committee 
within  that  political  party  group  makes 
any  p>ost-nomination  coordinated 
expenditure  under  section  109.32  in 
connection  with  the  general  election 
campaign  of  that  candidate.  As  soon  as 
a  political  committee  within  a  political 
party  group  makes  an  independent 
expenditiu^  or  a  coordinated  party 
expenditure  with  respect  to  a  candidate 
after  nomination,  all  political 
committees  within  that  political  party 
group  are  bound  during  the  remainder 
of  the  election  cycle  to  whichever  type 
of  expenditure  the  first  political 
committee  makes.  2  U.S.C.  441a(d)(4). 

The  restrictions  in  proposed 
paragraphs  (b)(1)  and  (b)(2)  would  apply 
"during  the  remainder  of  the  election 
cycle."  See  2  U.S.C.  441a(d)(4)(A).  This 
would  clarify  that  proposed  paragraph 


(b)  would  apply  to  exclusively  post- 
nomination  events  through  the  end  of 
the  election  cycle.  The  prohibitions 
would  apply  to  political  committees 
within  a  political  party  group  upon  the 
first  post-nomination  independent  or 
coordinated  expenditure  by  a  committee 
within  that  political  party  group  and 
would  run  until  the  end  of  the  election 
cycle. 

The  Commission  notes  that 
coordinated  party  expenditures  and 
independent  expenditures  made  by  a 
political  committee  within  a  political 
party  group  before  nomination  would 
have  no  bearing  on  the  application  of 
proposed  paragraph  (b). 

Under  proposed  paragraph  (d)(2)  of 
section  109.35,  the  term  "election 
cycle"  has  the  meaning  in  11  CFR 
100.3(b),  except  that  the  election  cycle 
ends  on  the  date  of  the  general  election 
runoff,  if  one  is  held.  For  purposes  of  11 
CFR  109.35,  "election  cycle"  would 
thus  begin  on  the  first  day  following  the 
date  of  the  previous  general  election  for 
the  office  or  seat  which  the  candidate 
seeks  and  ending  on  the  date  on  which 
the  general  election  for  the  office  or  seat 
that  the  individual  seeks  is  held,  or  on 
the  date  of  any  general  election  runoff 
is  held.  Since  proposed  paragraph  (b)  of 
section  109.35  would  only  apply  after 
nomination,  see  2  U.S.C.  441a(d)(4),  the 
"election  cycle"  period  for  this 
provision  would  effectively  extend  from 
nomination  through  the  general  election 
or  general  election  runoff.  Finally,  the 
Commission  notes  that  the  political 
party  of  a  candidate  miming  in  a  general 
election  runoff  would  not  be  permitted 
an  additional  coordinated  party 
expenditure  authority  with  respect  to 
that  candidate  for  the  runoff.  See 
Democratic  Senatorial  Campaign 
Committee  v.  FEC,  No.  93-1321  (D.D.C.. 
November  14, 1994.) 

In  proposed  paragraph  (d)(1),  the 
Commission  would  define  when 
independent  expenditures  that  are  made 
by  a  political  psuty  committee  are  "with 
respect  to"  a  candidate,  for  purposes  of 
section  109.35.  Independent 
expenditures  made  "with  respect  to"  a 
candidate  would  include  those 
independent  expenditiu^s  expressly 
advocating  the  defeat  of  any  other 
candidate  seeking  nomination  for 
election,  or  election,  to  the  Federal 
office  sought  by  that  party's  candidate. 
The  Commission's  proposed  definition 
would  facilitate  the  appropriate 
coverage,  and  help  avoid 
circumvention,  of  the  prohibitions  at 
proposed  paragraph  (b)  of  section 
109.35  discussed  above  and  proposed 
paragraph  (c)  of  section  109.35 
discussed  below.  See  proposed  11  CFR 
100.16  (definition  of  express  advocacy 
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that  includes  communications  expressly 
advocating  the  "election  or  defeat"  of  a 
clearly  identified  candidate). 

C.  Prohibition  on  Certain  Transfers  and 
Assignments 

Congress  provided  in  0CRA  that  a 
"committee  of  a  political  party"  that 
makes  coordinated  party  expenditiues 
with  respect  to  a  candidate  shall  not, 
during  an  election  cycle,  transfer  any 
funds  to,  assign  authority  to  make 
coordinated  party  expenditures  under  2 
U.S.C.  441a(d)  to,  or  receive  a  transfer 
of  funds  from,  a  "committee  of  the 
political  party"  that  has  made  or  intends 
to  make  an  independent  expenditiue 
with  respect  to  the  candidate.  2  U.S.C. 
441a{d)(4)(C).  Congress  apparently 
intended  to  prevent  a  circumvention  of 
the  prohibition  against  making  both 
coordinated  and  independent 
expenditures  by  means  of  transfers  or 
assignments.  On  its  face,  this 
prohibition  applies  only  to  a 
"committee  of  a  political  party"  that  is 
making  coordinated- party  expenditiues 
with  respect  to  a  candidate.  Although 
Congress  prohibits  transfers  in  either 
direction  between  a  party  committee 
making  coordinated  party  expenditures 
and  a  political  party  committee  making 
or  intending  to  make  independent 
expenditures  with  respect  to  the  same 
candidate.  Congress  prohibits 
assignments  of  coordinated  party 
expenditure  spending  authority  only 
from  the  political  party  committee 
making  coordinated  expenditures  to  a 
political  party  committee  making  or 
intending  to  make  independent 
expenditures,  and  not  in  the  other 
direction. 

Proposed  paragraph  (c)  of  11  CFR 
109.35  would  generally  track  the 
statutory  language  in  2  U.S.C. 
441a(d)(4)(C),  employing  the  terms 
defined  in  proposed  section  109.35.  It 
would  prohibit  transfers  of  funds  and 
some  assignments  of  authority  to  make 
coordinated  party  expenditures  between 
political  committees  in  different 
.   political  party  groups  after  the 
occiurence  of  two  events:  (1)  A  political 
committee  within  a  political  party  group 
makes  a  coordinated  party  expenditure 
in  connection  with  the  general  election 
campaign  of  a  candidate,  and  (2)  a 
political  committee  within  another 
political  party  group  makes  an 
independent  expenditure  or  declares  its 
intention  to  do  so  with  respect  to  the 
same  candidate.  After  these  two  events 
take  place,  no  political  committee 
within  one  political  party  group  would 
be  able  make  any  transfers  to,  or  receive 
any  transfers  from,  any  political 
committee  within  the  other  political 
party  group  during  the  remainder  of  the 


election  cycle.  Also,  after  these  two 
events  take  place,  no  political 
committee  within  a  political  party  group 
electing  to  make  coordinated  party 
expenditures  would  be  able  to  assign 
authority  to  make  coordinated  party 
expenditiu«s  in  connection  with  the 
general  election  campaign  of  a 
candidate  to  any  political  committee 
within  the  political  party  group  electing 
to  make  independent  expenditures 
during  the  remainder  of  the  election 
cycle.  This  proposed  provision  would 
not,  however,  prohibit  transfers  and 
assigiunents  between  committees  within 
a  given  political  party  group. 

The  Commission  seeks  comment  on 
the  approach  in  proposed  11  CFR 
109.35(c).  Should  the  Commission  set 
forth  rules  requiring  party  committees  to 
keep  track  of  the  expenditure  activities 
of  other  party  committees,  within  the 
same  or  another  political  party  group? 
Cf.  proposed  section  109.33,  pre-BCRA 
11  CFR  110.7(c),  which  places 
responsibility  on  the  State  conunittee  to 
insure  that  the  coordinated  party 
expenditures  of  the  entire  party 
organization  are  within  the  limitations. 

In  proposed  11  CFR  109.35(c).  the 
Commission  would  replace  the  statutory 
phrase  "during  the  election  cycle"  in 
the  statute  wiA  "during  the  remainder 
of  the  election  cycle."  See  2  U.S.C. 
441a(d)(4){C).  As  noted  above,  the 
transfer  prohibitions  would  only  go  into 
effect  after  the  occurrence  of  the  two 
specific  events.  Thus,  the  period  during 
which  the  prohibitions  would  apply 
would  start  after  the  occurrence  of  both 
events  and  nm  until  the  end  of  the 
election  cycle. 

In  contrast  to  the  prohibition  on  a 
party  committee  making  both 
independent  and  coordinated 
expenditures  with  respect  to  a 
candidate,  that  is  expressly  limited  to 
the  post-nomination  period,  the 
transfers  and  assigiunents  provision 
does  not  include  the  same  restriction 
and  thus  could  apply  prior  to 
nomination  as  well  as  after  nomination. 
See  2  U.S.C.  441a{d)(4)(A)  and  (C); 
proposed  11  CFR  109.34,  which  would 
be  renumbered  from  11  CFR  110.7(d) 
(party  committees  may  make 
coordinated  expenditures  in  connection 
with  the  general  election  campaign 
before  their  candidates  have  been 
nominated);  see  also  Colomdo  I 
(involved  pre-nomination  independent 
expenditures  by  a  State  party 
committee).  Indeed,  the  Commission's 
proposed  rules  regarding  "election 
cycle"  would  clarify  that  the 
prohibitions  in  proposed  11  CFR 
109.35(c)  could  take  effect  prior  to 
nomination.  As  noted  above,  "election 
cycle"  begins  on  the  first  day  following 


the  date  of  the  previous  general  election, 
and  may  span  a  two,  ioui,  or  six  year 
period  depending  on  the  office  sought, 
although  in  practice  it  would  be 
unusual  for  the  prohibitions  of  proposed 
11  CFR  109.35(c)  to  go  into  effect  far 
before  the  date  of  nomination.  In 
addition,  such  prohibitions  would  only 
go  into  effect.  After  a  conunittee  within 
one  political  party  group  made  a 
coordinated  party  expenditure  with 
respect  to  the  candidate  and  a 
committee  within  another  political 
party  group  made  or  intended  to  make 
an  independent  expenditure  with 
respect  to  the  same  candidate.  See 
proposed  11  CFR  109.35(c). 

Conunent  is  sought  on  the  distinction 
between  the  post-nominatioini 
application  of  proposed  11  CFR 
109.35(b)  and  the  pre-  and  post- 
nomination  application  of  proposed  11 
CFR  109.35(c).  As  an  alternative 
approach,  is  there  an  interpretation  of 
the  transfers  and  assigiunents  provision 
in  the  statute  such  that  the  prohibitions 
would  only  apply  after  nomination?  See 
2  U.S.C.  441a(d)(4)(C). 

Comment  is  also  sought  on  whether 
the  prohibitions  in  proposed  paragraph 
(c)  should  only  go  into  effect  after  the 
occiurence  of  the  two  specified 
expenditiues.  Is  there  an  interpretation 
of  2  U.S.C.  441a(d)(4)(C)  that  would 
restrict  transfers  and  assigiunents  prior 
to  a  political  party  group  making 
coordinated  expenditures  with  respect 
to  a  candidate  and  the  other  political 
party  group  making  or  intending  to 
make  independent  expenditiues  with 
respect  to  the  candidate? 

Finally,  the  Commission  notes  that  it 
is  not  at  this  time  proposing  specific 
rules  to  implement  the  statutory 
language  "intends  to  make"  an 
independent  expenditure  with  respect 
to  the  candidate.  2  U.S.C.  441a(d)(4)(C). 
The  Commission  seeks  comment  on 
whether  such  rules  are  necessary,  and  if 
so,  how  would  they  implement  the 
statutory  language. 

D.  Impact  of  Pofitical  Party  Committee 
Activity  Carried  Out  Pursuant  to 
Contribution  Limits 

2  U.S.C.  441a(d)(4)  applies  to 
coordinated  party  expenditures  and  to 
political  party  committee  independent 
expenditures.  Congress  did  not  directly 
address  political  party  committees' 
monetary  and  in-kind  contributions  to 
candidates  that  are  subject  to  the 
contribution  limits  under  2  U.S.C. 
441a(a)  and  441a(h).  See  2  U.S.C 
441a(d)(l)  ("Notwithstanding  any  other 
provision  of  law  with  respect  to  .  .  . 
limitations  on  contributions,  (political 
party  committees]  may  make 
expenditures  in  connection  with  the 
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general  election  campaign  of  candidates 
for  Federal  office,  subject  to  the 
limitations  contained  [in  this 
subsection]"  [emphasis  added]).  See 
also  proposed  11  CFR  109.30, 109.32. 

Political  party  committees  may  make 
in-kind  contributions  to  a  candidate  in 
the  form  of  party  coordinated 
communications,  as  addressed  in 
proposed  11  CFR  109.37.  The 
Commission  notes  that  such 
coordination  between  political  party 
conunittee  and  candidate  may 
compromise  the  actual  independence  of 
any  simidtaneous  or  subsequent 
independent  expenditures  tbe  political 
party  committee  may  attempt  with 
respect  to  that  candidate.  See  Buckley  v. 
Valeo,  424  U.S.  at  47  (in  striking  down 
limits  on  independent  expenditures,  the 
Court  described  such  expenditures  as 
made  "totai/y  independently  of  the 
candidate  and  his  campaign"  [emphasis 
added]).  Comment  is  sou^t  on  this 
analysis. 

E.  Transfers  under  11  CFR  102.6(a)(l)(ii) 

As  a  result  of  the  enactment  of  2 
U.S.C.  441a(d)(4)  and  other  provisions 
from  BCRA  affecting  transfers  between 
political  party  committees,  the 
Commission  proposes  to  revise  11  CFR 
102.6(a)(l)(ii)  to  clarify  the  interaction 
of  this  section  with  certain  provisions  of 
BCRA.  Before  BCRA,  the  Commission 
permits  unlimited  transfers  between  or 
among  national  party  committees.  State 
party  committees  and/or  any 
subordinate  committees.  See  pre-BCRA 
11  CFR  102.6(a)(l)(ii). 

First,  in  BCRA,  Congress  provided 
that  a  national  committee  of  a  political 
party,  including  a  national 
Congressional  campaign  committee  of  a 
political  party,  may  not  solicit,  receive, 
or  direct  to  another  person  a 
contribution,  donation,  or  transfer  of 
funds  or  other  thing  of  value,  or  spend 
any  funds,  that  are  not  subject  to  the 
limitations,  prohibitions,  and  reporting 
requirements  of  FECA.  2  U.S.C.  441i(a); 
see  Explanation  and  Justification  for  1 1 
CFR  300.10(a).  67  FR  49122  (July  29. 
2002). 

Second,  in  the  "Levin  Amendment," 
Congress  placed  restrictions  on  how 
State,  district,  and  local  party 
committees  raise  "Levin  funds"  and 
prohibited  certain  transfers  between 
poUtical  party  committees.  See  2  U.S.C. 
441i(b)(2)(C)(i);  Explanation  and 
JustiflcaUon  for  1 1  CFR  300.31.  67  FR 
49124  (July  29,  2002). 

Third,  also  in  the  Levin  Amendment. 
Congress  provided  that  a  State,  district, 
or  local  committee  of  a  political  party 
that  spends  Federal  funds  and  Levin 
funds  for  Federal  election  activity  must 
raise  those  funds  solely  by  itself.  These 


committees  may  not  receive  or  use 
transferred  funds  in  contravention  of 
such  requirements.  2  U.S.C. 
441i(b)(2)(B)(iv);  see  Explanation  and 
Justification  for  1 1  CFR  300.34(a)  and 
(b),  67  FR  49127  (July  29.  2002). 

Foiulh.  Congress  provided  in  BCRA 
that  a  committee  of  a  political  party  that 
makes  coordinated  party  expenditures 
under  2  U.S.C.  441a(d)  in  connection 
with  the  general  election  campaign  of  a 
candidate  shall  not.  diuing  that  election 
cycle,  transfer  any  funds  to.  assign 
authority  to  make  coordinated  party 
expenditures  under  this  subsection  to. 
or  receive  a  transfer  from,  a  committee 
of  the  political  party  that  has  made  or 
intends  to  make  an  independent 
expenditiire  with  respect  to  the 
candidate.  2  U.S.C.  441a(d){4)(C):  see 
proposed  11  CFR  109.35(c),  discussed 
above. 

The  Commission  proposes  the 
addition  of  a  new  opening  clause  in 
paragraph  (a)(l)(ii)  of  section  102.6 
incorporating  these  restrictions  by 
reference  into  the  rules  regarding  the 
transfer  of  funds  and  the  use  of 
transferred  funds. 

Vn.  Proposed  11  CFR  109.36    Are 
There  Additional  Grcumstances  Under 
Which  a  Party  Conunittee  Is  Prohibited 
From  Making  Independent 
Expenditures? 

Prior  to  the  enactment  of  BCRA,  a 
national  committee  of  a  political  party 
was  prohibited  from  making 
independent  expenditures  in 
connection  with  the  general  election 
campaign  of  a  candidate  for  President. 
See  11  CFR  110.7(a)(5).  In  Colomdo  I. 
the  Supreme  Court  held  that  political 
party  committees  may  make 
independent  expenditures,  but 
indicated  that  its  decision  involved  only 
Congressional  races,  and  did  not 
address  issues  that  might  grow  out  of 
the  public  funding  of  presidential 
campaigns.  518  U.S.  at  611-612.  Of 
course,  not  all  presidential  campaigns 
are  publicly-funded,  thus  raising  an 
additional  category  of  circumstances  not 
addressed  by  the  Court  in  Colorado  I. 

However,  Congress  may  have 
effectively  repealed  the  prohibition  at 
11  CFR  110.7(a)(5).  See  2  U.S.C. 
441a(d)(4).  Under  a  new  statutory 
provision.  Congress  prohibits  political 
party  committees  from  making  both 
post-nomination  independent 
expenditures  and  post-nomination 
coordinated  expenditures  in  support  of 
a  candidate.  See  2  U.S.C.  441a(d)(4)(A). 
A  national  party  committee  could  thus 
make  independent  expenditures  with 
respect  to  a  candidate  after  nomination 
imless  the  committee  had  already  made 
post-nomination  coordinated 


expenditures  with  respect  to  that 
candidate.  Because  this  provision 
appears  to  equally  apply  to  party 
committee  expenditures  in  support  of 
presidential  or  Congressional 
candidates,  a  national  party  committee 
would  appear  able  to  make  independent 
expenditiues  with  respect  to  a 
presidential  candidate.  Thus,  Congress 
appears  to  have  superseded  11  CFR 
110.7(a)(5).  Finally,  this  interpretation 
appears  to  apply  regardless  of  whether 
a  presidential  candidate  accepts  public 
funding.  The  legislative  history  of  BCRA 
does  not  appear  to  address  the  issue  of 
prohibitions  on  independent 
expenditures  by  national  party 
committees  in  connection  with 
presidential  elections. 

Rather  than  completely  delete  the 
prohibition  at  11  CFR  110.7(a)(5). 
however,  the  Commission  proposes  to 
limit  its  application  to  certain  limited 
circumstances  in  which  the  national 
committee  of  a  political  party  serves  as 
the  principal  campaign  committee  or 
authorized  committee  of  its  presidential 
candidate,  as  permitted  under  2  U.S.C. 
432(e)(3)(A)(i)  and  441a(d)(2).  See  11 
CFR  102.12(c)(1)  and  9002.1(c).  Such  a 
prohibition  would  be  consistent  with 
proposed  11  CFR  100.16(b) 
(redesignated  from  pre-BCRA  section 
109.1(e))  providing  that  no  expenditure 
by  an  authorized  committee  of  a 
candidate  on  behalf  of  that  candidate 
shall  qualify  as  an  independent 
expenditiuB. 

Comments  are  sought  on  whether  the 
prohibition  at  pre-BCRA  11  CFR 
110.7(a)(5)  should  be  limited  to  the 
circumstances  identified  in  proposed  11 
CFR  109.36  or  whether  the  prohibition 
should  be  removed  completely. 

VIII.  Proposed  1 1  CFR  109.37    What  Is 
a  "Party  Coordinated  Communication"? 

In  BCRA,  Congress  requires  the 
Commission  to  promulgate  new 
regulations  on  "coordinated 
communications"  that  are  paid  for  by 
persons  other  than  candidates, 
authorized  committees  of  candidates, 
and  party  committees.  Pub.  L.  107-155, 
sec.  214(b),  (c);  see  proposed  11  CFR 
109.21  above.  Although  Congress  did 
not  specifically  direct  the  Commission 
to  address  coordinated  communications 
paid  for  by  political  party  conunittees, 
the  Commission  proposes  to  do  so  to 
give  clear  guidance  to  those  affected  by 
BCRA. 

Proposed  section  109.37  would 
generally  apply  the  same  regulatory 
analysis  to  communications  paid  for  by 
the  political  party  committees  that 
would  be  applied  to  communications 
paid  for  by  other  persons.  See  proposed 
11  CFR  109.21(a)  through  (e).  This 


60058 


Federal  Register / Vol.  67,  No.  185 /Tuesday.  September  24.  2002 / Proposed  Rules 


analysis  would  detennine  when 
communications  paid  for  by  a  political 
party  committee  would  be  considered  to 
be  coordinated  with  a  candidate,  a 
candidate's  authorized  committee,  or 
their  agents.  The  Commission  bases  the 
proposed  similarity  of  coordinatioa 
standards  on  two  Supreme  Court  cases, 
Colorado  I  and  Federal  Election 
Commission  v.  Colomdo  Republican 
Federal  Campaign  Committee,  533  U.S. 
431  (2001)  ("Colorado  11").  In  Colomdo 
I,  the  Supreme  Court  in  a  plurality 
opinion  concluded  that  political  parties, 
like  other  persons  paying  for  political 
communications,  are  capable  of  making 
independent  expenditures  on  behalf  of 
their  candidates  for  Federal  office,  and 
that  it  would  violate  the  First 
Amendment  to  subject  such 
independent  expenditures  to  the  2 
U.S.C.  441a(d)  expenditiue  limits. 
Colorado  I.  518  U.S.  at  615-616. 
Subsequently  in  Colomdo  II,  the 
Supreme  Court,  in  upholding  the 
constitutionality  of  coordinated  party 
expenditure  limits  at  2  U.S.C.  441a(d). 
stated  that  political  parties  are  in  the 
same  position  as  other  persons  who 
have  contribution  limits  potentially 
affected  by  coordination.  Colomdo  11, 
533  U.S.  at  455. 

Comment  is  sought  on  this  approach. 
Should  political  party  committee 
communications  be  subject  to  the  same 
conduct  standards  at  proposed  11  CFR 
109.21(d)  for  coordination  with 
candidates  as  are  communications  by 
other  persons?  Should  the  "content 
standards"  at  proposed  11  CFR 
109.21(c)  be  the  same  for  political  party 
committee  communications  as  for 
conununications  by  other  persons?  If 
not,  how  should  the  standards  vary? 
Woidd  such  variations  be  confusing? 
Are  any  of  the  possible  content 
standards  set  forth  at  proposed  11  CFR 
109.21(c)(4)  alternatives  (A)  through  (C) 
appropriate  for  political  party 
committees?  In  light  of  the  relationship 
between  political  party  committees  and 
candidates,  should  any  of  the  conduct 
standards  set  forth  at  proposed  11  CFR 
109.21(d)  be  excluded  from  application 
to  political  party  committee 
communications?  On  the  other  hand,  in 
light  of  such  relationship,  should  there 
be  additional  or  different  conduct 
standards  that  would  only  apply  to 
political  party  committees?  Should  any 
exceptions  apply  to  party  committee 
commimications?  Should  the  conduct 
standards  set  forth  at  proposed  11  CFR 
109.21(d)  vary  depending  on  whether 
the  party  commimication  was  made 
prior  to  nomination  or  after  nomination? 
Finally,  should  the  "content"  standard 
of  communications  other  than 


electioneering  communications  vary 
depending  on  whether  the  political 
party  communication  was  made  prior  to 
nomination  or  after  nomination? 

Following  proposed  11  CFR  109.21(a), 
proposed  section  109.37(a)  would 
define  the  circumstances  in  which 
commimications  paid  for  by  political 
party  committees  would  be  considered 
to  be  coordinated  with  a  candidate,  a 
candidate's  authorized  committee,  or 
agents  thereof.  Under  proposed  11  CFR 
109.37(a)(1)  through  (3),  such 
communications  would  be  deemed  to  be 
"party  coordinated  commimicationis" 
when  they  were  paid  for  by  a  political 
party  committee  or  its  agent,  satisfy  at 
least  one  of  the  content  standards  in  11 
CFR  109.21(c),  and  satisfy  at  least  one 
of  the  conduct  standards  in  11  CFR 

109.21(d). 

For  the  content  standards  for  party 
coordinated  communications,  in 
proposed  paragraph  (a)(2)  of  section 
109.37,  the  Commission  would  refer  to 
the  content  standards  proposed  in  11 
CFR  109.21(c).  The  Commission  also 
proposes  a  second  sentence  in  proposed 
paragraph  (a)(2)  of  section  109.37 
indicating  that  the  republication  content 
standard  of  proposed  11  CFR 
109.21(c)(2)  is  evaluated  imderthe 
conduct  standard  in  proposed  11  CFR 
109.21(d)(6).  See  the  discussion  above 
of  proposed  11  CFR  109.21(c). 

For  the  conduct  standards  for  party 
coordinated  communications,  in 
proposed  paragraph  (a)(3)  of  section 
109.37,  the  Commission  would  refer  to 
the  conduct  standards  proposed  in  11 
CFR  109.21(d).  As  in  proposed  11  CFR 
109.21(d),  agreement  or  formal 
collaboration  would  not  be  necessary  for 
a  finding  that  a  communication  is  - 
coordinated.  See  the  discussion  above  of 
proposed  11  CFR  109.21(d)  and  (e).  The 
Commission  also  proposes  a  second 
sentence  in  proposed  paragraph  (a)(3)  of 
section  109.37  addressing  cirounstances 

in  which  the  in-kind  contribution 

results  solely  from  conduct  in  11  CFR 
109.21(d)(4)  or  (d)(5).  Under  these 
circumstances,  the  candidate  would  not 
receive  or  accept  an  in-kind 
contribution.  See  the  discussion  above 
regarding  proposed  11  CFR  109.21(b)(2). 

Proposed  11  CFR  109.37(b)  would 
explain  the  treatment  of  party 
coordinated  communications.  This 
paragraph  would  provide  that  political 
party  committees  must  treat  payments 
for  communications  coordinated  with 
candidates  as  either  in-kind 
contributions  or  coordinated  party 
expenditures. 

The  Commission  would  except  from 
proposed  11  CFR  109.37(b)  such 
payments  that  are  otherwise  excepted 
frt»m  the  definitions  of  "contribution" 


and  "expenditure"  found  at  11  CFR  part 
100  subparts  C  and  E.  For  example,  the 
payment  by  a  State  or  local  committee 
of  a  pohtical  party  of  the  costs  of 
preparation,  display,  or  mailing  or  other 
distribution  incurred  by  such  committee 
with  respect  to  a  printed  slate  card, 
sample  ballot,  palm  card,  or  other 
printed  listing(s)  of  three  or  more 
candidates  for  any  public  office  for 
which  an  election  is  held  in  the  State  in 
which  the  committee  is  organized  is  not 
a  contribution  or  an  expenditure.  11 
CFR  100.80  and  100.140.  Thus,  if  such 
communications  were  coordinated  with 
candidates,  the  payments  for  such 
communications  would  not  be  treated  as 
either  in-kind  contributions  or  as 
coordinated  party  expenditiues. 

For  such  a  payment  that  a  political 
party  committee  treats  as  an  in-kind 
contribution,  proposed  paragraph  (b)(1) 
of  section  109.37  would  state  that  it  is 
made  for  the  purpose  of  influencing  a 
Federal  election.  See  the  discussion 
above  regarding  proposed  11  CFR 
109.21(b). 

For  such  a  payment  that  a  political 
party  committee  treats  as  a  coordinated 
party  expenditure,  proposed  paragraph 
(b)(2)  of  section  109.37  would  state  that 
such  expenditure  is  made  pursuant  to 
coordinated  party  expenditure  authority 
xmder  proposed  11  CFR  109.32  in 
coimection  with  the  general  election 
campaign  of  the  candidate  with  whom 
it  was  coordinated. 

Finally,  proposed  paragraphs  (b)(1) 
and  (b)(2)  of  section  109.37  would  each 
refer  to  the  reporting  obligations  flowing 
from  party  coordinated  communications 
under  11  CFR  part  104. 

Additional  Proposed  Regulatory 
Changes 

Proposed  11  CFR  100.57 
Dissemination,  Distribution,  or 
Republication  of  Candidate  Campaign 
Materials 

The  FECA  categorizes  a  payment  of 
the  dissemination,  distribution,  or 
republication  of  campaign  materials 
created  by  a  candidate  as  an 
expenditiue  made  by  the  person  making 
the  payment.  See  2  U.S.C.  441a(7)(B)(iii) 
(redesignated  from  pre-BCRA  2  U.S.C. 
441a(7)(B)(ii)).  In  addition,  when  such 
an  expenditure  is  coordinated  with  a 
candidate,  it  is  treated  as  an  in-kind 
contribution  received  by  the  candidate 
vdth  whom  the  communication  was 
coordinated.  See  2  U.S.C.  441a(7)(B)(i). 
Likewise,  under  BCRA,  when  such  an 
expenditure  is  coordinated  with  a 
'   political  party  committee,  it  is  also  a 
contribution  received  by  the  political 
party  committee  with  which  it  is 
coordinated.  See  2  U.S.C.  441a(7)(B)(u). 
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Under  the  pre-BCRA  regulations  at  11 
CFR  109.1(d)(1),  payments  for  the 
dissemination,  distribution,  or 
republication  of  the  campaign  material 
count  against  the  contribution  limits  of 
the  person  financing  the  dissemination, 
distribution,  or  republication,  and 
political  committees  and  any  other 
person  who  is  otherwise  required  to 
report  expenditures  are  required  to 
report  the  payment  in  the  same  manner 
as  other  expenditures,  regardless  of 
whether  coordination  occurred^  A 
candidate  does  not  incur  any  reporting 
obligations  regarding  the  dissemination, 
distribution,  or  republication  of 
campaign  material  by  another  person  in 
the  absence  of  coordination. 

The  Commission's  pre-BCRA 
regulation  at  11  CFR  109.1(d)(1)  would 
be  moved  to  the  definition  of 
contribution  at  proposed  11  CFR  100.57 
as  part  of  the  proposed  reorganization  of 
11  CFR  part  109.  The  Conunission 
would  make  changes  to  reflect 
Congress's  determination  that 
dissemination,  distribution,  or 
republication  of  campaign  material  in 
coordination  with  a  political  party 
committee,  as  well  as  with  a  candidate, 
constitutes  a  contribution.  In  addition, 
the  dissemination,  distribution,  or 
republication  of  campaign  material 
would  be  coordinated  if  the 
dissemination,  distribution,  or 
republication  satisfies  the  conduct 
standards  set  forth  in  proposed  11  CFR 
109.21(d)(6).  The  only  other  substantive 
change  would  be  the  addition  of  several 
exceptions  ex{^ained  below.  The 
Commission  seeks  comment  on  the 
proposed  location  of  the  new  regulation 
(that  is,  whether  the  dissemination, 
distribution,  or  republication  of 
campaign  material  should  be  made  a 
part  of  the  definition  of  "contribution"), 
and  whether  a  corresponding  provision 
shoidd  be  added  to  the  definition  of  an 
"expenditure"  in  11  CFR  part  100, 
subpart  D,  to  maintain  a  parallel 
structure  with  the  contribution 
definition.  Alternatively,  given  that  the 
pre-BCRA  statute  and  BCRA  categorize 
dissemination,  distribution,  or 
republication  of  campaign  materials  as 
"expenditures",  2  U.S.C. 
441a(a)(7)(B)(iii),  the  Commission  seeks 
comment  on  whether  such 
dissemination,  distribution,  or 
republication  should  be  considered  a 
contribution  by  the  person  paying  for 
the  materials  absent  coordination  with 
the  campaign.  Please  note  that  this 
alternative  is  not  included  in  the  text  of 
the  draft  regiilations. 

In  addition,  the  Conunission  notes 
tiiat  2  U.S.C.  441a(a)(7)(B)(iii)  refers  to 
"campaign  materials  prepared  by  the 
candidate,  his  campaign  committees,  or 


their  authorized  agents,"  but  does  not 
include  campaign  materials  prepared  by 
political  party  committees.  "The 
Commission  requests  comment  on 
whether  the  latter  campaign  materials 
should  be  included  in  light  of  the  feet 
that  Congress  now  considers 
coordination  with  a  political  party 
committee  to  result  in  a  contribution.  2 
U.S.C.  441a(a)(7)(B)(ii). 

In  proposed  11  CFR  100.57,  the 
Commission  would  include  new 
exceptions  for  different  types  of 
republication  of  campaign  material  so 
that  they  would  not  constitute 
contributions.  In  proposed  11  CFR 
100.57(b)(1),  the  Commission  would 
make  it  clear  that  candidates  and 
political  party  committees  are  permitted 
to  republish  or  disseminate  their  own 
materials  without  making  a 
contribution.  Proposed  paragraph  (b)(2) 
would  exempt  the  use  of  material  when 
it  is  used  to  advocate  the  defeat  of  the 
candidate  or  party  who  prepared  the 
material.  For  example.  Person  A  woidd 
not  make  a  contribution  to  Candidate  B 
if  Person  A  incorporates  part  of 
Candidate  B's  campaign  material  into  its 
own  public  communication  that 
advocates  the  defeat  of  Candidate  B. 
However,  if  the  same  public 
communication  also  urged  the  election 
of  Candidate  B's  opponent,  Candidate  C, 
and  incorporated  a  picture  or  quote  that 
had  been  prepared  by  Candidate  C's 
campaign,  then  the  result  woidd 
constitute  a  contribution  to  Candidate  C. 

A  third  exception  in  paragraph  (b)(3) 
would  make  it  clear  that  campaign 
material  may  be  republished  as  part  of 
a  bona  fide  news  story  as  provided  in 
11  CFR  100.73  or  11  CFR  100.132.  In 
proposed  paragraph  (b)(4),  the 
Commission  would  continue  to  allow  a 
corporation  or  labor  organization  to 
make  limited  use  of  candidate  materials 
in  communications  to  its  restricted 
class,  as  provided  in  11  CFR  114.3(c)(1). 

Finally,  in  proposed  paragraph  (b)(5), 
the  Commission  would  recognize  that  a 
national.  State,  or  subordinate     . 
committee  of  a  political  party  would 
make  a  coordinated  party  expenditure 
rather  than  an  in-kind  contribution 
when  it  pays  for  the  dissemination, 
distribution,  or  republication  of 
campaign  material  using  coordinated 
party  expenditure  authority  under  11 
CFR  109.32.  This  proposed  rule  is 
somewhat  broader  than  pre-BCRA  11 
CFR  109.1(d)(2),  which  provided  that  a 
State  or  subordinate  party  committee 
could  engage  in  such  dissemination, 
distribution,  or  republication  as  agents 
designated  by  a  national  committee 
pursuant  to  11  CFR  110.7(a)(4). 

The  Commission  seeks  comments  on 
whether  any  additional  exceptions 


should  be  added  in  proposed  paragraph 
(b),  such  as  an  exception  for  the 
republication  of  campaign  materials  in  a 
non-partisan  voter  guide,  and  whether 
the  proposed  exceptions  are 
appropriate. 

Contribution  and  Expenditure 
Limitations  and  Prohibitions 

/.  Proposed  11  CFR  110.1  and  110.2 
Limits  on  Contributions  Made  to 
Political  Committees  Making 
Independent  Expenditures 

The  Commission  proposes  to  clarify 
that  the  section  110.1  and  110.2 
limitations  on  contributions  to  political 
committees  making  independent 
expenditures  woidd  apply  to 
contributions  made  by  multicandidate 
committees  and  other  persons  to 
political  party  committees  that  make 
independent  expenditures.  See 
proposed  11  CFR  llO.l(n)  and  110.2(k). 
Paragraphs  llO.l(n)  and  110.2(k)  would 
apply  to  contributions  by 
multicandidate  conunittees  and 
contributions  by  persons  other  than 
multicandidate  committees, 
respectively.  These  two  proposed 
paragraphs  would  replace  pre-BCRA 
paragraphs  (d)(2)  of  sections  110.1  and 
110.2  regarding  the  application  of  the 
contribution  limits  to  contributions  to 
committees  that  make  independent 
expenditiues. 

These  sections  need  to  be  upniated 
because  under  pre-BCRA  paragraphs   - 
(d)(2)  of  each  section,  the  Commission 
recognized  that  political  committees 
other  than  party  committees  may  make   ' 
independent  expenditures,  but  did  not 
contemplate  party  committees  doing  so. 
See  Colomdo  I.  518  U.S.  at  618.  For 
example,  national  party  committees  may 
receive  contributions  aggregating 
$20,000  per  year  frt>m  individuals,  a 
contribution  limit  that  Congress 
increased  to  $25,000  for  contributions 
made  on  or  after  January  1,  2003.  See  2 
U.S.C.  441a(a)(l)(B).  Consequently, 
under  the  proposed  new  language,  the 
$20,000  ($25,000)  contribution  limit 
would  continue  to  apply  when  the 
recipient  national  party  committee  uses 
the  contribution  to  make  independent 
expenditiu«8.  The  Commission  notes 
that  11  CFR  110.1(h)  regarding 
contributions  to  political  conunittees 
supporting  the  same  candidate,  remains 
in  effect  and  unchanged  except  to  the 
extent  that  the  support  to  candidates  by 
political  party  conunittees  may  now 
include  independent  expenditiires.  The 
Commission  requests  comments  on 
proposed  new  paragraph  (n)  of  section 
110.1  and  new  paragraph  (k)  of  section 
110.2. 
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Additional  proposed  changes  to  11 
CFR  110.1  and  110.2  are  being 
addressed  in  a  separate  rulemaking  on 
BCRA's  increased  contribution  limits. 
See  Notice  of  Proposed  Rulemaking,  67 
FR  54366  (August  22,  2002). 

n.  Proposed  1 1  CFR  110.7  Removed  and 
Reserved 

The  pre-BCRA  regulations  at  11  CFR 
110.7  contain  the  coordinated  party 
expenditure  limits  and  related 
provisions.  As  noted  above,  the 
Commission  proposes  to  incorporate 
section  110.7,  in  amended  form,  into  11 
CFR  part  109,  subpart  D.  Specifically, 
the  provisions  in  section  110.7  would  be 
revised  and  redesignated  as  follows;  11 
CFR  110.7(a)  and  (b)  to  11  CFR  109.32(a) 
and  (b)  and  109.36;  section  110.7(c)  to 
section  109.33;  and  section  110.7(d)  to 
section  109.34. 

Presidential  Candidate  Expenditure 
Limitations  i 

Proposed  1 1  CFR  110.8  Presidential 
Candidate  Expenditure  Limitations 

As  iaproposed  11  CFR  109.32(a)  and 
(b)  discussed  above,  the  Commission 
would  clarify  that  the  expenditure 
limits  for  publicly  funded  Presidential 
candidates  would  be  increased  in 
accordance  with  11  CFR  110.9(c).  See 
proposed  11  CFR  110.8(a)(2).  To 
accommodate  this  proposed  new  section 
110.8(a)(2),  the  Commission  proposes  to 
re-designate  pre-BCRA  paragraphs  (a)(1) 
and  (a)(2)  as  (a)(l)(i)  and  (a)(l)(ii), 
respectively. 

In  proposed  11  CFR  110.8(a)(3).  the 
Commission  would  reference  the 
definition  of  "voting  age  population"  at 
proposed  11  CFR  110.18.  The  voting  age 
population  is  a  factor  in  the  calculation 
of  expenditure  limitations  in  11  CFR 
110.8(a).  Finally,  the  Commission  is 
proposing  additional  changes  to  1 1  CFR 
110.9(c)  in  a  separate  rulemaking.  See 
Notice  of  Proposed  Rulemaking,  67  FTi 
54366  (August  22,  2002).  Comment  is 
sought  on  these  proposals. 

Voting  Age  Population 

Proposed  11  CFR  110.18  Voting  Age 
Population 

The  Commission  proposes  a 
redesignation  of  pre-BOlA  section 
110.9(d)  regarding  voting  age  population 
("VAP")  to  proposed  11  CFR  110.18  as 
part  of  a  reorganization  of  section  110.9. 
This  provision  is  referenced  in  proposed 
paragraphs  109.32(a)  and  (b) 
(coordinated  party  expenditure  limits) 
and  110.8(a)(3)  (presidential  candidate 
expenditure  limits)  where  the  VAP  is 
used  as  a  factor  in  calculating  the  limits. 
Proposed  section  110.18  would  be 
revised  from  pre-BCRA  section  110.9(d) 


only  by  noting  the  fact  of,  rather  than 
the  Commission  assuring,  that  the 
Secretary  of  Commerce  shall  each  year 
certify  to  the  Commission  and  publish 
in  the  Federal  Register  an  estimate  of 
the  VAP  pursuant  to  2  U.S.C.  441a{e). 
Proposed  changes  to  the  other 
provisions  of  section  110.9,  including 
section  110.9(c)  as  noted  above,  are 
included  in  a  separate  rulemaking.  See 
Notice  of  Proposed  Rulemaking,  67  FR 
54366  (August  22,  2002).  Comment  is 
sought  on  this  proposal. 

Corporate  and  Labor  Organization 
Activity 

Proposed  11  CFR  114.4(c)(5)  Voter 
Guides 

Paragraph  (c)(5)  of  section  114.4 
pertains  to  voter  guides  paid  for  by 
corporations  and  labor  organizations. 
The  Commission  proposes  several 
changes  to  this  paragraph  to  confcwm 
with  other  regulatory  changes  proposed 
in  response  to  BCRA. 

The  pre-BCRA  version  of  paragraphs 
(c)(5)(i)  and  (ii)  of  section  114.4 
provides  that  a  corporation  or  labor 
organization  must  not,  among  other 
things,  "contact"  a  candidate  in  tjie 
preparation  of  a  voter  guide,  except  in 
writing.  In  this  rulemaking,  the 
Commission  proposes  coordination 
rules  that  would  allow  a  person,  such  as 
a  corporation  or  labor  union,  to  contact 
a  candidate  to  inquire  about  the 
candidate's  positions  on  the  issues 
without  a  subsequent  communication 
paid  for  by  that  person  being  deemed 
coordinated  with  the  candidate 
(assuming  there  was  no  other  evidence 
of  coordination).  See  109.21(f). 
Accordingly,  proposed  paragraphs 
(c)(5)(i)  and  (ii)  of  section  114.4  would 
be  amended  to  delete  the  prohibition  _ 
against  any  contact  with  a  candidate  in 
the  preparation  of  a  voter  guide. 

Pre-BCRA  paragraph  (c)T5)(ii)  of 
section  114.4  provides  that  a 
corporation  or  a  labor  union  preparing 
a  voter  guide  may  direct  questions  in 
writing  to  a  candidate.  In  the 
coordination  rules  proposed  in  this 
rulemaking,  a  person,  such  as  a 
corporation  or  labor  union,  may 
informally  contact  a  candidate  to 
inquire  about  the  candidate's  positions 
on  the  issues  without  a  subsequent 
communication  paid  for  by  that  person 
being  deemed  coordinated  with  the 
candidate  (assuming  there  was  no  other 
evidence  of  coordination).  See  109.21(f) 
That  is,  the  inquiry  would  not  need  be 
in  writing.  Accordingly,  proposed 
paragraph  (c)(5)(ii)  of  section  114.4 
would  be  amended  to  delete  the 
requirement  that  contact  with  the 
candidate  be  in  writing. 


The  Commission  would  also  make 
several  non-substantive  changes  to 
proposed  paragraphs  (c)(5)(i)  and  (ii)  to 
conform  these  provisions  to  the 
statutory  provisions  on  wEch  they  are 
based.  Compare  2  U.S.C.  441a(a)(7)(B) 
with  11  CFR  114.5(c)(5)(i)  and  (ii). 

The  Commission  notes  that  an 
appeals  court  in  one  circuit  has 
invalidated  portions  of  pre-BCRA  11 
CFR  114.4(c)(5).  See  Clifton  v.  Federal 
Election  Commission,  927  F.Supp.  493 
(D.  Me.  1996),  modified  in  part  and 
remanded  in  part,  114  F.Sd  1309  (1st 
Cir.  1997),  cert,  denied.  522  U.S.  1108 
(1998).  Subsequentiy,  in  1999,  the 
Commission  received  a  Petition  for 
Rulemaking  asking  the  Commission  to 
repeal  its  voter  guide  regulation.  The 
Commission  published  a  Notice  of 
Availabihty.  See  64  FR  46319  (Aug.  25. 
1999).  The  Commission's  present 
rulemaking  proposes  changes 
necessitated  by  BCRA,  and  the 
Commission  woxdd  reserve  any 
additional  changes  to  the  voter  guide 
regulations  to  a  future  rulemaking. 
Comment  is  sought  on  this  approach. 

Certification  of  No  Efiect  Pursuant  to  5 
U.S.C.  605(b) 

[Regulatory  Flexibility  Act] 

The  Commission  certifies  that  the 
attached  proposed  rules,  if  promulgated, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  basis  of  this  certification  is 
that  the  national,  State,  and  local  party 
committees  of  the  two  major  political 
parties,  and  other  political  committees 
are  not  small  entities  under  5  U.S.C.  601 
because  they  are  not  small  businesses, 
small  organizations,  or  small 
governmental  jurisdictions.  Further, 
individual  citizens  operating  under 
these  rules  are  not  small  entities. 
To  the  extent  that  any  political 
committee  may  fall  within  the 
definition  of  "small  entities,"  their 
numbers  are  not  substantial,  particularly 
the  number  that  would  coordinate 
expenditures  with  candidates  or 
political  party  committees  in  coimection 
with  a  Federal  election. 

In  addition,  the  small  entities  to 
which  the  rules  would  apply  would  not 
-  be  unduly  burdened  by  the  proposed 
ndes  because  there  is  no  significant 
extra  cost  involved,  as  independent 
expenditvu«s  must  already  be  reported. 
Collectively,  the  difi^erential  costs  will 
not  exceed  100  million  dollars  per  year. 
In  addition,  new  reporting  requirements 
would  not  significantly  increase  costs, 
as  they  only  apply  to  those  spending 
$10,000  or  more  on  independent 
expenditures,  and  the  actual  reporting 
requirements  are  the  minimum 
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necessary  to  comply  with  the  new 
statute  enacted  by  Conigress. 

ListofSub|ect8 

11  CFR  Part  100 

Elections. 

11  CFR  Part  102 

Political  committees  and  parties, 
reporting  and  recordkeeping 
requirements. 

11  CFR  Part  104 

Campaign  funds,  political  committees 
and  parties,  reporting  and 
recordkeeping  requirements. 

11  CFR  Part  105 

Document  filing. 

11  CFR  Part  109 

Elections,  reporting  and 
recordkeeping  requirements. 

11  CFR  Part  110 

Campaign  funds,  political  committees 
and  parties. 

11  CFR  Part  114 

Business  and  industry,  elections, 
labor. 

For  the  reasons  set  out  in  the 
preamble,  the  Federal  Election 
Commission  proposes  to  amend 
subchapter  A  of  chapter  I  of  tide  11  of 
the  Code  of  Federal  Regulations  as 
follows: 

PART  10&-SCOPE  AND  DERNITIONS 

■   1.  The  authority  citation  for  part  100 
would  be  revised  to  read  as  follows: 

Authority:  2  U.S.C.  431, 434,  and  438(a)(8). 

2.  Section  100.16  would  be  revised  to 
read  as  follows: 

S 1 00.1 6    Independent  axpenditure  (2 
U.S.C.  431(17)). 

(a)  The  term  independent  expenditure 
means  an  expenditure  by  a  person  for  a 
communication  expressly  advocating 
the  election  or  defeat  of  a  clearly 
identified  candidate  that  is  not  made  in 
cooperation,  consultation,  or  concert 
with,  or  at  the  request  or  suggestion  of, 

a  candidate,  a  candidate's  authorized 
committee,  or  their  agents,  or  a  political 
party  committee  or  its  agents.  A 
communication  is  "made  in 
cooperation,  consultation,  or  concert 
with,  or  at  the  request  or  suggestion  ef. 
a  candidate,  a  candidate's  authorized 
committee,  or  their  agents,  or  a  political 
party  committee  or  its  agents"  if  it  is  a 
coordinated  communication  under  11 
CFR  109.21  or  a  party  coordinated 
communication  under  11  CFR  109.37. 

(b)  No  expenditure  by  an  authorized 
committee  of  a  candidate  on  behalf  of 


that  candidate  sliall  qualify  as  an 
independent  expenditure. 

3.  In  §  100.19,  paragraphs  (b)  and  (d) 
would  be  revised  to  read  as  follows: 

§  100.19    File.^led,  or  filing  (2  U.S.C. 
434(a)). 

*  *        *        •        • 

(b)  Timely  filed.  General  rule.  A 
document  other  than  those  addressed  in 
paragraphs  (c)  through  (f)  of  this  section 
is  timely  filed  upon  deposit  as 
registered  or  certified  mail  in  an 
established  U.S.  Post  Office  and 
postmarked  no  later  than  11:59  p.m. 
Eastern  Standard/Daylight  Time  of  the 
day  of  the  filing  date,  except  that  pre- 
election reports  so  mailed  must  be 
postmarked  no  later  than  11:59  p.m. 
Eastern  Standard/Daylight  Time  of  the 
fifteenth  day  before  the  date  of  the 
election.  Documents  sent  by  first  class 
mail  must  be  received  by  the  close  of 
business  on  the  prescribed  filing  date  to 
be  timely  filed. 

*  *        *        *        *  ' 

(d)  48-hour  and  24-hour  reports  of 
independent  expenditures. 

(1)  48-hour  reports  of  independent 
expenditures.  A  48-hour  report  of 
independent  expenditures  under  11 
CFR  104.4(b)  or  109.10(c)  is  timely  filed 
when  it  is  received  by  the  Commission 
no  later  than  11:59  p.m.  Eastern 
Standard/Daylight  "Time  of  the  second 
day  following  the  date  on  which 
independent  expenditures  aggregate 
$10,000  or  more  in  accordance  with  11 
CFR  104.4(f),  any  time  during  the 
calendar  year  up  to  and  including  the 
20th  day  before  an  election. 

(2)  24-hour  reports  of  independent 
expenditures.  A  24-hour  report  of 
independent  expenditures  under  11 
CFR  104.4(c)  or  109.2(c)  is  timely  filed 
when  it  is  received  by  the  Commission 
no  later  than  11:59  p.m.  Eastern 
Standard/Daylight  Time  of  the  day 
following  the  date  on  which 
independent  expenditures  aggregate  at 
least  $1,000,  in  accordance  with  11  CFR 
104.4(f),  during  the  period  less  than  20 
days  but  more  than  24  hours  before  an 
election. 

(3)  Permissible  means  of  filing.  In 
addition  to  other  permissible  means  of 
filing,  a  24-hour  report  or  48-hour  report 
of  independent  expenditures  may  be 
filed  using  a  facsimile  machine  or  by 
electronic  mail  if  the  filer  is  not 
required  to  file  electronically  in 
accordance  with  11  CFR  104.18. 


§  100.23    [Removed  and  reserved] 

4.  Part  100  would  be  amended  by 
removing  and  reserving  §100.23: 


5.  Part  100,  subpart  B  would  be 
revised  by  adding  §100.57  to  read  as 
follows:  * 

1 100.57    Dissemination,  distribution,  or 
rapuMtcation  of  candidate  campaign 
material*  (2  U.S.C.  441a(a)(7XBXiii)). 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  a  payment  for  the 
dissemination,  distribution,  or 
republication,  in  whole  or  in  part,  of 
any  broadcast  or  of  any  written,  graphic, 
or  other  form  of  campaign  materials 
prepared  by  a  candidate,  the  candidate's 
authorized  committee,  or  an  agent  of 
any  of  the  foregoing  is  a  contribution  to 
the  candidate  or  political  party 
committee  if  the  dissemination, 
distribution,  or  republication  or 
campaign  materials  satisfies  any  of  the 
conduct  standards  set  forth  in  11  CFR 
109.21(d)(6)  with  respect  to  any  conduct 
other  than  the  original  preparation  of 
campaign  materials.  If  the 
dissemination,  distribution,  or 
republication  of  campaign  materials  is 
not  coordinated  with  a  candidate  or 
political  party  committee,  then  the 
payment  for  such  dissemination, 
distribution,  or  republication  is  a 
contribution  by  the  person  making  the 
payment  for  the  purposes  of  that 
person's  contribution  limits  and 
reporting  requirements.  The  candidate 
who  prepared  the  campaign  material 
does  not  receive  or  accept  an  in-kind 
contribution  that  results  solely  firom  the 
dissemination,  distribution,  or 
republication  of  campaign  material 
originally  prepared  by  that  candidate, 
unless  the  dissemination,  distribution, 
or  republication  of  the  campaign 
materials  is  coordinated  with  that 
candidate  or  a  political  party  committee 
as  a  result  of  conduct  other  than  the 
original  preparation  of  campaign 
materials. 

(b)  The  following  uses  of  campaign 
materials  do  not  constitute  a 
contribution  to  the  candidate  who 
originally  prepared  the  materials: 

(1)  The  campaign  material  is 
disseminated,  distributed,  or 

republished  by  the  candidate,  the 
candidate's  authorized  committee,  or  an 
agent  of  either  of  the  foregoing  who 
prepared  that  material; 

(2)  The  campaign  material  is 
incorporated  into  a  communication  that 
advocates  the  defeat  of  the  candidate  or 
party  that  prepared  the  material; 

(3)  The  campaign  material  is 
disseminated,  distributed,  or 
republished  in  a  news  story, 
commentary,  or  editorial  exempted 
under  11  CFR  100.73  or  11  CFR  100.132; 

(4)  The  campaign  material  used 
consists  of  a  brief  quote  or  portions  of 
materials  that  demonstrate  a  candidate's 
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position  as  part  of  a  corporation's  or 
labor  organization's  expression  of  its 
own  views  to  its  res^icted  class  under 
11  CFR  114.3(c)(1);  or 

(5)  A  national  political  party 
committee  or  a  State  or  subordinate 
political  party  conunittee  pays  for  such 
dissemination,  distribution,  or 
republication  of  campaign  materials 
using  coordinated  party  expenditure 
authority  under  11  CFR  109.32. 

PART  102— REGISTRATION, 
ORGANIZATION,  AND 
RECORDKEEPING  BY  POLITICAL 
COMMITTEES  (2  U.S.C.  433) 

6.  The  authority  citation  for  Part  102 
would  continue  to  read  as  follows: 

Authority:  2  U.S.C.  432,  433  434(a)(ll), 
438(a)(8).  and  441d. 

7.  Section  102.6(a)(l)(ii)  would  be 
revised  to  read  as  follows: 

§102.6    Transfers  of  funds;  collecting 
agents. 

(a)***  ,1 

(1)  *  *  *  ' 

(ii)  Subject  to  the  restrictions  set  forth 
at  11  CFR  109.35(c),  300.10(a),  300.31, 
300.34(a)  and  (b),  transfers  of  funds  may 
be  made  without  limit  on  amoimt 
between  or  among  a  national  party 
committee,  a  State  party  committee  and/ 
or  any  subordinate  party  committee 
whether  or  not  they  are  political 
committees  imder  11  CFR  100.5  and 
whether  or  not  such  committees  are 
affiliated. 


PART  104— REPORTS  BY  POLITICAL 
COMMITTEES  (2  U.S.C.  434) 

8.  The  authority  citation  for  part  104 
would  continue  to  read  as  follows: 

Authority:  2  U.S.C.  431(1).  431(8),  431(9), 
432(1).  434,  438(a)(8)  and  (b),  and  439a. 

9.  Section  104.4  would  be  revised  to 
read  as  follows: 

f  1 04.4    Independent  expenditures  by 
political  committees  (2  U.S.C.  434<b),  (d). 
and(g». 

(a)  Regularly  scheduled  reporting. 
Every  political  committee  that  makes 
independent  enpenditures  must  report 
all  such  independent  expenditures  on 
Schedule  E  in  accordance  with  11  CFR 
104.3(b)(3)(vii).  Every  person  other  than 
a  political  committee  must  report 
independent  expenditures  in 
accordance  with  11  CFR  109.10. 

(b)  Reports  of  independent 
expenditures  made  at  any  time  up  to 
and  including  the  20th  day  before  an 
election. 

(1)  Independent  expenditures 
aggregating  less  than  $10,000  in  a 
calendar  year.  Political  committees 


must  report  on  Schedule  E  of  FEC  Form 
3X  at  the  time  of  their  regular  reports  in 
accordance  with  11  CFR  104.3, 104.5 
and  104.9,  all  independent  expenditures 
aggregating  less  than  $10,000  with 
respect  to  a  given  election  any  time 
during  the  calendar  year  up  to  and 
including  the  20th  day  before  an 
election. 

(2)  Independent  expenditures 
ag^gating  $1 0,000  or  more  in  a 
calendar  year.  Political  committees 
must  report  on  Schedule  E  of  FEC  Form 
3X  all  independent  expenditures 
aggregating  $10,000  or  more  wdth 
respect  to  a  given  election  any  time 
during  the  calendar  year  up  to  and 
including  the  20th  day  before  an 
election.  Political  committees  must 
ensiue  that  the  Commission  receives 
these  reports  no  later  than  11:59  p.m. 
Eastern  Standard/Daylight  Time  of  Ihe 
second  day  following  the  date  on  which 
a  communication  that  constitutes  an 
independent  expenditure  is  publicly 
distributed  or  otherwise  publicly 
disseminated.  Each  time  subsequent 
independent  expenditures  relating  to 
the  same  election  aggregate  an 
additional  $10,000  or  more,  the  political 
committee  must  ensure  that  the 
Commission  receives  a  new  48-hoiU' 
report  of  the  subsequent  independent 
expenditures.  See  11  CFR  104.4(f)  for 
aggregation.  Each  48-hour  report  must 
contain  the  information  required  by  11 . 
CFR  104.3(b)(3)(vii)  indicating  whether 
the  independent  expenditure  is  made  in 
support  of,  or  in  opposition  to,  the 
candidate  involved.  In  addition  to  other 
permissible  means  of  filing,  a  political 
committee  may  file  the  48-hoiu'  reports 
under  tliis  section  by  any  of  the  means 
permissible  under  11  CFR  100.19(d)(3). 

(c)  Reports  of  independent 
expenditures  made  less  than  20  days, 
but  more  than  24  hours  before  the  day 
of  an  election.  Political  committees 
must  ensure  that  the  Commission 
receives  reports  of  independent 
expenditures  aggregating  $1,000  or  more 
with  respect  to  a  given  election,  after  the 
20th  day,  but  more  than  24  hours,  before 
12:01  a.m.  of  the  day  of  the  election,  no 
later  than  11:59  p.m.  Eastern  Standard/ 
Daylight  Time  of  the  day  following  the 
date  on  which  a  communication  is 
publicly  distributed  or  otherwise 
publicly  disseminated.  Each  time 
subsequent  independent  expenditures 
relating  to  the  same  election  aggregate 
$1,000  or  more,  the  political  conunittee 
must  ensure  that  the  Commission 
receives  a  new  24-hour  report  of  the 
subsequent  independent  expenditures. 
Each  24-hour  report  shall  contain  the 
information  required  by  11  CFR 
104.3(b)(3)(vii)  indicating  whether  the 
independent  expenditxire  is  made  in 


support  of,  or  in  opposition  to,  the 
candidate  involved.  Political 
committees  may  file  reports  under  this 
section  by  any  of  the  means  permissible 
under  11  CFR  100.19(d)(3). 

(d)  Verification.  Political  committees 
shall  verify  reports  of  independent 
expenditvues  filed  under  paragraph  (b) 
or  (c)  of  this  section  by  one  of  the 
methods  stated  in  paragraph  (d)(1)  or  (2) 
of  this  section.  Any  report  verified 
under  either  of  these  methods  shall  be 
treated  for  all  purposes  (including 
penalties  for  perjury)  in  the  same 
manner  as  a  document  verified  by 
signatiuB. 

(1)  For  reports  filed  on  paper  [e.g.,  by 
hand  delivery,  U.S.  Mail  or  facsimile 
machine),  the  treasurer  of  the  political 
committee  that  made  the  independent 
expenditiue  shall  certify,  under  penalty 
of  perjury,  the  independence  of  the 
expenditiu^  by  handwritten  signature 
immediately  following  the  certification 
required  by  11  CFR  104.3(b)(3)(vii), 

(2)  For  reports  filed  by  electronic 
mail,  the  treasurer  of  the  political 
committee  that  made  the  independent 
expenditm-e  shall  certify,  under  penalty 
of  perjury,  the  independence  of  the 
expenditure  by  typing  the  treasurer's 
name  immediately  following  the 
certification  required  by  11  CFR 
104.3(b)(3)(vii). 

(e)  Where  to  file.  Political  committees 
must  file  reports  of  independent 
expenditures  imder  this  section  and  part 
109  as  set  forth  at  paragraphs  (c)(1)  and 

« (2)  of  this  section. 

(1)  For  independent  expenditures  in 
support  of  or  in  opposition  to,  a 
candidate  for  President  or  Vice 
President:  with  the  Commission  and  the 
Secretary  of  State  for  the  State  in  which 
the  expenditure  is  made. 

(2)  For  independent  expenditures  in 
support  of,  or  in  opposition  to,  a 
candidate  for  the  Senate  or  the  House  of 
Representatives:  with  the  Commission 
and  the  Secretary  of  State  for  the  State 
in  which  the  candidate  is  seeking 
election. 

(f)  Aggregpting  independent 
expenditures  for  reporting  purposes.  For 
purposes  of  determining  whether  24- 
hour  and  48-hoiu'  reports  must  be  filed 
in  accordance  with  paragraphs  (b)  and 
(c)  of  this  section  and  11  CFR  109.10(c) 
and  (d),  aggregations  of  independent 
expenditures  must  be  calculated  as  of 
the  first  date  during  the  calendar  year 
on  which  a  communication  that 
constitutes  an  independent  expenditure 
is  publicly  distributed  or  otherwise 
publicly  disseminated,  and  as  of  the 
date  that  any  such  communication  with 
respect  to  the  same  election  is 
subsequently  publicly  distributed  or 
othenvise  publicly  disseminated.  Every 
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person  must  include  in  the  aggregate 
total  all  disbiusements  for  independent 
expenditures,  and  all  enforceable 
contracts,  either  oral  or  vmtten, 
obligating  funds  for  disbursements  for 
independent  expenditures,  made  with 
respect  to  any  communication  that  has 
been  publicly  distributed  or  otherwise 
publicly  disseminated,  during  the 
calendar  year,  with  respect  to  a  given 
election  for  Federal  office. 

10.  In  §104.5,  paragraph  (g)  would  be 
revised  to  read  as  follows: 

§  104.5    Filing  dates  (2  U.S.C.  434(aX2)). 

***** 

(g)  Reports  of  independent 
expenditures. 

(1)  48-hour  reports  of  independent 
expenditures.  Every  person  who  or 
which  must  file  a  48-hoiu'  report  under 
11  CFR  104.4(b)  must  ensure  the 
Commission  receives  the  report  no  later 
than  11:59  p.m.  Eastern  Standard/ 
Daylight  Time  of  the  second  day 
following  the  date  on  which  a 
commimication  that  constitutes  an 
independent  expenditure  is  publicly 
distributed  or  otherwise  publicly 
disseminated.  Each  time  subsequent 
independent  expenditures  by  that 
person  relating  to  the  same  election  as 
that  to  which  the  previous  report  relates 
aggregate  $10,000  or  more,  that  person 
must  ensure  that  the  Commission 
receives  a  new  48-hour  report  of  the 
subsequent  independent  expenditiues 
no  later  than  11:59  p.m.  Eastern 
Standard/Daylight  "Time  of  the  second 
day  following  the  date  on  which  the 
$10,000  threshold  is  reached  or 
exceeded.  See  11  CFR  104.4(f)  for 
aggregation. 

(2)  24-hour  report  of  independent 
expenditures.  Every  person  who  or 
wl^ch  must  file  a  24-hour  report  imder 
11  CFR  104.4(c)  must  ensiue  that  the 
Commission  receives  the  report  no  later 
than  11:59  p.m.  Eastern  Standard/ 
Daylight  Time  of  the  day  following  the 
date  on  which  a  communication  that 
constitutes  an  independent  expenditiu« 
is  publicly  distributed  or  otherwise 
publicly  disseminated.  Each  time 
subsequent  independent  expenditures 
by  that  person  relating  to  the  same 
election  as  that  to  which  the  previous 
report  relates  aggregate  $1,000  or  more, 
that  person  must  ensure  that  the 
Commission  receives  a  24-hour  report  of 
the  subsequent  independent 
expenditures'^no  later  than  11:59  p.m. 
Eastern  Standard/Daylight  Time  of  the 
day  following  the  date  on  which  the 
$1,000  threshold  is  reached  or 
exceeded.  See  11  CFR  104.4(f)  for 
aggregation. 

(3)  Each  24-hour  or  48-hour  report  of 
independent  expenditures  filed  under 


this  section  shall  contain  the 
information  reqiiired  by  11  CFR 
104.3(b)(3)(vii)  indicating  whether  the 
independent  expenditure  is  made  in 
support  of,  or  in  opposition  to,  the 
candidate  involved. 

(4)  For  purposes  of  this  part,  a 
communication  that  is  mailed  to  its 
intended  audience  is  publicly 
disseminated  when  it  is  relinquished  to 
the  U.S.  Postal  Service. 


PART  105— DOCUMENT  RUNG  (2 
U.S.C.  432(g)) 

11.  The  authority  citation  for  part  105 
would  be  revised  to  read  as  follows: 

Authority:  2  U.S.C.  432(g),  434,  438(a)(8). 

12.  Section  105.2  would  be  revised  to 
read  as  follows: 

f  105.2    Place  of  filing;  Senate  candidates, 
ttMir  principal  campaign  committees,  and 
committees  supporting  only  Senate 
candidates  (2  U.S.C.  432(gX2),  434<gX3)). 

(a)  General  Rule.  Except  as  provided 
in  paragraph  (b)  of  this  section,  all 
designations,  statements,  reports,  and 
notices  as  well  as  any  modification(s)  or 
amendment(s)  thereto,  required  to  be 
filed  imder  11  CFR  parts  101, 102,  and 
104  by  a  candidate  for  nomination  or 
election  to  the  office  of  United  States 
Senator,  by  his  or  her  principal 
campaign  committee  or  by  any  other 
political  committee(8j  that  supports 
only  candidates  for  nomination  for 
election  or  election  to  the  Senate  of  the 
United  States  shall  be  filed  in  original 
form  with,  and  received  by,  the 
Secretary  of  the  Senate,  as  custodian  for 
the  Federal  Election  Commission. 

(b)  Exceptions.  The  following 
statements  and  reports  must  be  filed 
with  the  Commission  and  not  with  the 
Secretary  of  the  Senate,  even  if  the 
communication  refers  to  a  Senatorial 
candidate: 

(1)  48-hoiir  statements  of 
electioneering  communications;  and 

(2)  24-hour  and  48-hour  reports  of 
independent  expenditures. 

13.  Part  109  would  be  revised  to  read 
as  follows: 

PART  109— COORDINATED  AND 
INDEPENDENT  EXPENDITURES  (2 
U.S.C.  431(17),  441a,  PMb.  L  107-155 
214(e)  (Mweh  27, 2002)). 


Subpart  A— Scope  and  OaflnMions 

§  109.1    When  will  this  part  apply? 
§  109.2    (Reserved] 
S  109.3    Definitions. 


Subpart  B— Independent  Expenditures 

§  109.10    How  do  political  committees  and 
other  persons  report  independent 
expenditures? 

§  109.11    When  is  a  "non-authorization 
notice"  (disclaimer]  required? 

Subpart  C— Coordination 

§  109.20    What  does  "coordinated"  mean? 
§  109.21    What  is  a  "coordinated 

communication"? 
§  109.22    Who  is  prohibited  from  making 

coordinated  communications? 

Subpart  D— Special  Provisions  for  PoHtleal 
Party  Committees 

§  109.30    How  are  political  party  committees 
treated  for  purposes  of  independent 
expenditures  and  coordination? 

§  109.31    What  is  a  "coordinated  party 
expenditure"? 

§  109.32    What  are  the  coordinated  party 
expenditure  limits? 

§  109.33    May  a  political  party  committee 
assign  its  coordinated  party  expenditure 
limit  to  another  political  party 
committee? 

$  109.34    When  can  a  political  party 
committee  make  coordinated  party 
expenditures? 

§  109.35    What  are  the  restrictions  on  a 

political  party  making  both  independent 
expenditures  and  coordinated  party 
expenditures  in  connection  with  a 
candidate? 

§  109.36    Are  there  additional  circumstances 
under  which  a  political  party  committee 
is  prohibited  from  making  independent 
expenditures? 

$  109.37    What  is  a  "party  coordinated 
communication"? 

Authority:  2  U.S.C.  431(17],  434(c),  441a; 
Pub.  L.  155-107  214(c). 

Subpart  A— Scop*  md  Definitions 

f  109.1    When  will  this  part  apply? 

This  part  applies  to  expenditures  that 
are  made  independently  from  a 
candidate,  an  authorized  committee,  a 
political  party  committee,  or  their 
agents,  and  to  those  payments  that  are 
made  in  coordination  with  a  candidate, 
a  political  party  committee,  or  their 
agents.  The  regulations  in  this  part 
explain  the  dinerences  between  the  two 
kinds  of  payments  and  state  how  each 
type  of  payment  must  be  reported  and 
who  must  report  it.  In  addition,  subpart 
D  of  part  109  describes  procedures  and 
limits  that  apply  only  to  payments, 
transfers,  and  assignments  made  by 
political  party  committees. 

f109.2    [Reeerved] 

f1O0J    Defmwons. 

For  the  purposes  of  11  CFR  part  109 
only,  agent  means  any  person  who  has 
actual  authority,  either  express  or 
implied,  to  engage  in  any  of  the 
following  activities  on  behalf  of  the 
specified  persons: 
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(a)  In  the  case  of  a  national,  State, 
district,  or  local  committee  of  a  political 
party,  any  one  or  more  of  the  activities 
listed  in  paragraphs  (a)(1)  through  (a)(5) 
of  this  section: 

(1)  To  request  or  suggest  that  a 
communication  be  created,  produced,  or 
distributed. 

(2)  To  make  or  authorize  any 
communication  described  in  11  CFR 
100.29(a)(1),  or  to  make  or  authorize  a 
public  commimication  that  meets  the 
content  standard  set  forth  in  11  CFR 
109.21(c). 

(3)  To  create,  produce,  or  distribute 
any  commimication  at  the  request  or 
suggestion  of  a  candidate. 

(4)  To  be  materially  involved  in 
decisions  regarding: 

(i)  The  content  of  the  commimication; 

(ii)  The  intended  audience; 
.  (iii)  The  specific  media  outlet  used; 

(iv)  The  timing  or  frequency  of  the 
communication; 

(v)  The  size  or  prominence  of  a 
printed  commimication  or  duration  of  a 
communication  on  a  television,  radio,  or 
cable  station  or  by  telephone:  or, 

(vi)  The  script  of  a  telephone  message. 

(5)  To  make  or  direct  a 
communication  that  is  created, 
produced,  or  distributed  with  the  use  of 
material  or  information  derived  from  a 
substantial  discussion  about  the 
communication  with  a  candidate. 

(b)  In  the  case  of  an  individual  who 
is  a  Federal  candidate  or  an  individual 
holding  Federal  office,  any  one  or  more 
of  the  activities  listed  in  paragraphs 
(b)(1)  through  (b)(5)  of  this  section: 

(1)  To  request  or  suggest  that  a 
communication  be  created,  produced,  or 
distributed. 

(2)  To  make  or  authorize  any 
commimication  described  in  11  CFR 
100.29(a)(1),  or  to  make  or  authorize  a 
public  communication  that  meets  the 
content  criteria  set  forth  in  11  CFR 
109.21(c). 

(3)  To  request  or  suggest  that  any 
other  person  create,  produce,  or 
distribute  any  communication. 

(4)  To  be  materially  involved  in 
decisions  regarding: 

(i)  The  content  of  the  communication; 

(ii)  The  intended  audience; 

(iii)  The  specific  media  outlet  used; 

(iv)  The  timing  or  frequency  of  the 
communication; 

(v)  The  size  or  prominence  of  a 
printed  communication  or  duration  of  a 
communication  on  a  television,  radio,  or 
cable  station  or  by  telephone;  or, 

(vi)  The  script  of  a  telephone  message. 

(5)  To  provide  material  or  information 
t03ssist  another  person  in  the  creation, 
production,  or  distribution  of  any  > 
communication. 


Subpart  B— Independent  Expenditures 

§  1 09.1 0    How  do  political  committses  and 
other  persons  report  independent 
expenditures? 

(a)  PoUtical  committees,  including 
political  party  committees,  must  report 
independent  expenditures  under  11 
CFR  104.4. 

(b)  Every  person,  other  than  a  political 
committee,  who  makes  independent 
expenditures  aggregating  in  excess  of 
$250  with  respect  to  a  given  election  in 
a  calendar  year  shall  file  a  verified 
statement,  or  report  on  FEC  Form  5  with 
the  Commission  or  Secretary  of  the 
Senate  containing  the  information 
required  by  paragraph  (e)  of  this  section. 
Every  person  filing  a  report  or  statement 
under  this  section  shall  do  so  at  the  end 
of  the  reporting  period  during  which 
any  such  independent  expenditures  that 
aggregate  in  excess  of  $250  is  made  and 
in  any  reporting  period  thereafter  in 
which  additional  independent 
expenditures  are  made. 

(c)  Every  person,  other  than  a  political 
committee,  who  makes  independent 
expenditures  aggregating  $10,000  or 
more  with  respect  to  a  given  election 
any  time  during  the  calendar  year  up  to 
and  including  Ae  20th  day  before  an 
election,  must  report  the  independent 
expenditvues  on  FEC  Form  5,  or  by 
signed  statement  if  the  person  is  not 
otherwise  required  to  file  electronically 
under  11  CFR  104.18.  (See  11  CFR 
104.4(f)  for  aggregation).  The  person 
making  the  independent  expenditures 
aggregating  $10,000  or  more  must 
ensure  that  the  Commission  receives  the 
report  or  statement  no  later  than  11:59 
p.m.  Eastern  Standard/Daylight  Time  of 
the  second  day  following  the  date  on 
which  a  communication  is  publicly 
distributed  or  otherwise  publicly 
disseminated.  Each  time  subsequent 
independent  expenditures  relating  to 
the  same  election  aggregate  an 
additional  $10,000  or  more,  the  person 
making  the  independent  expenditures 
must  ensure  that  the  Commission 
receives  a  new  48-hour  report  of  the 
subsequent  independent  ex{>enditiues. 
Each  48-hour  report  must  contain  the 
information  required  by  paragraph  (e)(1) 
of  this  section. 

(d)  Every  person  making,  after  the 
20th  day,  but  more  than  24  hours  before 
12:01  a.m.  of  the  day  of  an  election, 
independent  expenditures  aggregating 
$1,000  or  more  vnth  respect  to  a  given 
election  must  report  those  independent 
expenditures  and  ensure  that  the 
Commission  receives  the  report  or 
signed  statement  no  later  than  11:59 
p.m.  Eastern  Standard/Daylight  Time  of 
the  day  following  the  date  on  which  a 
communication  is  publicly  distributed 


or  otherwise  publicly  disseminated. 
Each  time  subsequent  independent 
expenditures  relating  to  the  same 
election  aggregate  $1,000  or  more,  the 
person  making  the  independent 
expenditures  must  ensure  that  the 
Commission  receives  a  new  24-hour 
report  of  the  subsequent  independent 
expenditures.  See  11  CFR  104.4(f)  for 
aggregation.  Such  report  or  statement 
shall  contain  the  information  required 
by  paragraph  (e)  of  this  section, 
(e)  Verified  statements. 
(1)  Contents  of  verified  statement.  If  a 
signed  statement  is  submitted,  the 
statementshall  include: 

(i)  The  reporting  person's  name, 
mailing  address,  occupation,  and  the 
name  of  his  or  her  employer,  if  any; 
(ii)  The  identification  (name  ana 
mailing  address)  of  the  person  to  whom 
the  expenditure  was  made; 

(iii)  The  amount,  date  and  purpose  of 
each  expenditure; 

(iv)  A  statement  that  indicates 
whether  such  expenditure  was  in 
support  of,  or  in  opposition  to  a 
candidate,  together  with  the  candidate's 
name  and  office  sought; 

(v)  A  verified  certification  under 
penalty  of  perjury  as  to  whether  such 
expenditure  was  made  in  cooperation, 
consultation  or  concert  with,  or  at  the 
request  or  suggestion  of  a  candidate,  a 
candidate's  authorized  committee,  or 
their  agents,  or  a  political  party 
committee  or  its  agents;  and 

(vi)  The  identification  of  each  person 
who  made  a  contribution  in  excess  of 
$200  to  the  person  filing  such  report, 
_which  contribution  was  made  for  the 
purpose  of  furthering  the  reported 
independent  expenditure. 

(2)  Verification  of  independent 
expenditure  statements  and  reports. 
Every  person  shall  verify  reports  of 
independent  expenditures  filed 
pursuant  to  the  requirements  of  this 
section  by  one  of  the  methods  stated  in 
paragraph  (2)(i)  or  (ii)  of  this  section. 
Any  report  verified  under  either  of  these 
methods  shall  be  treated  for  all  purposes 
(including  penalties  for  perjury)  in  the 
same  manner  as  a  document  verified  by 
signature. 

(i)  For  reports  filed  on  paper  (e.g.,  by 
hand  delivery,  U.S.  Mail  or  facsimile      * 
machine),  the  person  who  made  the 
independent  expenditure  shall  certify, 
under  penalty  of  perjury,  the 
independence  of  the  expenditure  by 
handwritten  signature  immediately 
following  the  certification  required  by 
paragraph  (e)(l)(v)  of  this  section. 

(ii)  For  reports  filed  by  electronic 
mail,  the  person  who  made  the 
independent  expenditure  shall  certify, 
under  penalty  of  perjury,  the 
independence  of  the  expenditure  by 
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tjrping  the  treasurer's  name  immediately 
following  the  certification  required  by 
paragraph  (e)(l)(v)  of  this  section. 

§109.11    When  it  a  "non-aiJtfK>rization 
notice"  (disclaimer)  required? 

Whenever  any  person  makes  an 
independent  expenditure  for  the 
purpose  of  financing  communications 
expressly  advocating  the  election  or 
defeat  of  a  clearly  identified  candidate, 
such  person  shall  comply  with  the 
requirements  of  11  CFR  110.11. 

Subpart  C— Coordination 

§109.20    What  does  "coordinated"  mean? 

(a)  Coordinated  means  made  in 
cooperation,  consultation  or  concert 
with,  or  at  the  request  or  suggestion  of, 
a  candidate,  a  candidate's  authorized 
committee,  or  their  agents,  or  a  political 
party  committee  or  its  agents. 

(b)  Any  expenditure  that  is 
coordinated  within  the  meaning  of 
paragraph  (a)  of  this  section,  but  is  not 
made  for  a  coordinated  communication 
under  11  CFR  109.21  or  a  party 
coordinated  communication  under  11 
CFR  109.37,  is  an  in-kind  contribution 
or  a  coordinated  party  expenditure  vnth 
respect  to  the  candidate  or  political 
party  committee  with  whom  or  with 
which  it  was  coordinated,  unless 
otherwise  exempted  under  11  CFR  part 
100,  subparts  C  or  E. 

§  109.21    What  is  a  "coordinated 
communication"? 

(a)  Definition.  A  communication  is 
coordinated  with  a  candidate,  an 
authorized  committee,  or  their  agents,  or 
a  political  party  committee  or  its  agents 
when  the  communication: 

(1)  Is  paid  for  by  a  person  other  than 
that  candidate,  or  an  authorized 
committee,  a  political  party  committee, 
or  agent  of  any  of  the  foregoing; 

(2)  Satisfies  at  least  one  of  the  content 
standards  in  paragraph  (c)  of  this 
section;  and 

(3)  Satisfies  at  least  one  of  the  conduct 
standards  in  paragraph  (d)  of  this 
section.  For  a  communication  that 
satisfies  the  content  standard  in 
paragraph  (c)(2)  of  this  section,  the 
conduct  standard  in  paragraph  (d)(6)  of 
this  section  must  be  satisfied  for  the 
communication  to  be  deemed 
coordinated. 

(b)  Treatment  as  an  in-kind 
contribution;  Reporting. 

(1)  General  rule.  A  payment  for  a 
communication  that  is  coordinated  with 
a  candidate  or  political  party  committee 
is  made  for  the  purpose  of  influencing 
a  Federal  election,  and  is  an  in-kind 
contribution  under  11  CFR  100.52(d)  to 
the  candidate  or  political  party 
committee  with  whom  or  which  it  was 


coordinated,  unless  excepted  under  11 
CFR  part  100,  subpart  C. 

(2)  In-kind  contributions  resulting 
from  conduct  described  in  paragraphs 
(d)(4)  or  (d)(5)  of  this  section. 
Notwithstanding  paragraph  (b)(1)  of  this 
section,  the  candidate,  authorized 
committee,  or  political  party  committee 
with  whom  or  which  a  communication 
is  coordinated  does  not  receive  or 
accept  an  in-kind  contribution  that 
results  from  conduct  described  in 
paragraphs  (d)(4)  or  (d)(5)  of  this 
section,  unless  the  candidate, 
authorized  committee,  or  political  party 
committee  engages  in  conduct  described 
in  paragraphs  (d)(1)  through  (d)(3)  of 
this  section. 

(3)  Reporting  of  coordinated 
communications.  A  political  committee, 
other  than  a  political  party  committee, 
that  makes  a  coordinated 
communication  must  report  the 
payments  for  the  communication  as  a 
contribution  made  to  the  candidate  or 
political  party  committee  with  whom  or 
which  it  was  coordinated  and  as  an 
expenditure  in  accordance  with  11  CFR 
104.3(b)(l)(v).  A  political  party 
committee  with  which  a  communication 
paid  for  by  another  person  is 
coordinated  must  report  the  usual  and 
normal  value  of  the  communication  as 
an  in-kind  contribution  received  and  as 
an  expenditure  in  accordance  with  11 
CFR  104.13. 

(c)  Content  standards.  Any  one  of  the 
following  types  of  content  satisfies  the 
content  standard  of  this  section: 

(1)  The  communication  would 
otherwise  be  considered  an 
electioneering  communication  under  11 
CFR  100.29;  or 

(2)  The  communication  disseminates, 
distributes,  or  republishes,  in  whole  or 
in  part,  campaign  materials  prepared  by 
a  candidate,  the  candidate's  authorized 
committee,  or  an  agent  of  any  of  the 
foregoing,  unless  the  dissemination, 
distribution,  or  republication  is 
excepted  under  11  CFR  100.57(b);  or 

(3)  The  public  communication 
expressly  advocates  the  election  or 
defeat  of  a  clearly  identified  candidate 
for  Federal  office;  or 

Alternative  A  for  Paragraph  (c)(4) 

(4)  The  communication  is  a  public 
communication,  as  defined  in  11  CFR 
100.26,  that  refers  to  a  clearly  identified 
candidate  for  Federal  office. 

Alternative  B  for  Paragraph  (c)(4) 

(4)  The  communication  is  a  public 
communication,  as  defined  in  11  CFR 
100.26,  that  promotes  or  supports  or 
attacks  or  opposes  a  clearly  identified 
candidate  for  Federal  office. 


Alternative  C  for  Paragraph  (c)(4) 

(4)  The  communication  is  a  public 
communication,  as  defined  in  11  CFR 
100.26,  and  each  of  the  following 
statements  in  paragraphs  (c)(4)(i),  (ii). 
and  (iii)  of  this  section  are  true. 

(i)  The  public  communication  is  made 
120  days  or  fewer  before  a  general, 
special,  or  runoff  election,  or  120  days 
or  fewer  before  a  primary  or  preference 
election,  or  a  convention  or  caucus  of  a 
political  party  that  has  authority  to 
nominate  a  candidate; 

(ii)  The  public  communication  is 
directed  to  voters  in  the  jurisdiction  of 
the  clearly  identified  candidate;  and 

(iii)  The  public  communication  makes 
express  statements  about  the  record  or 
position  or  views  on  an  issue,  or  the 
character,  or  the  qualifications  or  fitness 
for  office,  or  party  affiliation,  of  a  clearly 
identified  Federal  candidate. 

(d)  Conduct  standards.  Any  one  of  the 
following  types  of  conduct  satisfies  the 
conduct  standard  of  this  section 
whether  or  not  there  is  agreement  or 
formal  collaboration,  as  defined  in 
paragraph  (e)  of  this  section: 

(1)  Request  or  suggestion. 

(i)  The  communication  is  created, 
produced,  or  distributed  at  the  request 
or  suggestion  of  a  candidate  or  an 
authorized  committee,  political  party 
committee,  or  agent  of  any  of  the 
foregoing;  or 

(ii)  The  communication  is  created, 
produced,  or  distributed  at  the 
suggestion  of  a  person  paying  for  the 
communication  and  the  candidate, 
authorized  committee,  political  party 
committee,  or  agent  of  any  of  the 
foregoing,  assents  to  the  suggestion. 

(2)  Material  involvement.  A  candidate, 
an  authorized  committee,  a  political 
party  committee,  or  an  agent  of  any  of 
the  foregoing,  is  materially  involved  in 
decisions  regarding: 

(i)  The  content  of  the  communication; 

(ii)  The  intended  audience  for  the 
communication; 

(iii)  The  means  or  mode  of  the 
communication; 

(iv)  The  specific  media  outlet  used  for 
the  communication; 

(v)  The  timing  or  frequency  of  the 
communication;  or 

(vi)  The  size  or  prominence  of  a 
printed  communication,  or  duration  of  a 
communication  by  means  of  broadcast, 
cable,  or  satellite. 

(3)  Substantial  discussion.  The 
communication  is  created,  produced,  or 
distributed  after  one  or  more  substantial 
discussions  about  the  communication 
between  the  person  paying  for  the 
commimication,  or  the  employees  or 
agents  of  the  person  paying  for  the 
communication,  and  the  candidate  who 
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is  clearly  identified  in  the 
communication,  or  his  or  her  authorized 
committee,  or  his  or  her  opponent  or  the 
opponent's  authorized  committee,  or  a 
political  party  committee,  or  an  agent  of 
any  of  the  foregoing.  A  discussion  is 
substantial  within  the  meaning  of  this 
paragraph  if  information  about  the 
plans,  projects,  activities,  or  needs  of 
the  candidate  or  political  party 
committee  is  conveyed  to  a  person 
paying  for  the  communication,  and  that 
information  is  material  to  the  creation, 
production,  or  distribution  of  the 
commimication. 

(4)  Common  vendor.  All  of  the 
following  statements  in  paragraphs 
(d)(4)(i)  through  {d)(4)(iii)  of  this  section 
are  true: 

(i)  The  person  paying  for  the 
communication,  or  an  agent  of  such 
person,  contracts  with  or  employs  a 
commercial  vendor  to  create,  produce, 
or  distribute  the  communication; 

(ii)  That  commercial  vendor, 
including  any  employee  of  the 
commercial  vendor,  has  provided  any  of 
the  following  services  to  the  candidate 
who  is  clearly  identified  in  the 
commimication,  or  his  or  her  authorized 
committee,  or  his  or  her  opponent  or  the 
opponent's  authorized  committee,  or  a 
political  party  committee,  or  an  agent  of 
any  of  the  foregoing,  in  the  current 
election  cycle: 

(A)  Development  of  media  strategy; 

(B)  Selection  of  audiences: 

(C)  Polling; 

(D)  Fundiaising; 

(E)  Developing  the  content  of  a  public 
communication; 

(F)  Producing  a  public 
communication; 

(G)  Identifying  or  developing  voter 
lists,  mailing  lists,  or  donor  lists; 

(H)  Selecting  personnel,  contractors, 
or  subcontractors;  or 

(I)  Consulting  or  otherwise  providing 
political  or  media  advice;  and 

(iii)  That  commercial  vendor  makes 
use  of  or  conveys  to  the  person  paying 
for  the  communication: 

(A)  Material  infoarmation  about  the 
plans,  projects,  activities,  or  needs  of 
the  candidate  who  is  clearly  identified 
in  the  commimication,  or  his  or  her 
authorized  committee,  or  his  of  her 
opponent  or  the  opponent's  authorized 
committee,  or  a  political  party 
committee,  or  an  agent  of  any  of  the 
foregoing;  or 

(B)  Material  information  used 
previously  by  the  commercial  vendor  in 
providing  services  to  the  candidate  who 
is  clearly  identified  in  the 
conununication,  or  his  or  her  authorized 
committee,  or  his  or  her  opponent  or  the 
opponent's  authorized  committee,  or  a 


political  party  committee,  or  an  agent  of 
any  of  the  foregoing. 

(5)  Former  employee  or  independent 
contractor.  Both  of  the  following 
statements  in  paragraph  {d){5)(i)  and 
(d)(5){ii)  of  this  section  are  true: 

(i)  The  communication  is  paid  for  by 
a  person,  or  by  the  employer  of  a 
person,  who  was  an  employee  or 
independent  contractor  of  the  candidate 
who  is  clearly  identified  in  the 
communication,  or  his  or  her  authorized 
committee,  or  his  or  her  opponent  or  the 
opponent's  authorized  committee,  or  a 
political  party  committee,  or  an  agent  of 
any  of  the  foregoing,  during  the  current 
election  cycle;  and, 

(ii)  That  former  employee  or 
independent  contractor  makes  use  of  or 
conveys  to  the  person  paying  for  the 
communication: 

(A)  Material  information  about  the 
plans,  projects,  activities,  or  needs  of 
the  candidate  who  is  clearly  identified 
in  the  communication,  or  his  or  her 
authorized  committee,  or  his  or  her 
opponent  or  the  opponent's  authorized 
committee,  or  a  political  party 
committee,  or  an  agent  of  any  of  the 
foregoing;  or 

(B  J  Material  information  used  by  the 
former  employee  or  independent 
contractor  in  providing  services  to  the 
candidate  who  is  clearly  identified  in 
the  communication,  or  his  or  her 
authorized  committee,  or  his  or  her 
opponent  or  the  opponent's  authorized 
committee,  or  a  political  party 
committee,  or  an  agent  of  any  of  the 
foregoing. 

(6)  Conduct  pertaining  to 
communications  that  disseminate, 
distribute,  or  republish  campaign 
material  prepared  by  a  candidate.  A 
communication  that  satisfies  the  content 
requirement  of  paragraph  (c)(2)  of  this 
section  shall  only  be  considered  to 
satisfy  one  or  more  of  the  conduct 
standards  of  this  section  if  the  candidate 
or  authorized  committee  that  initially 
prepared  the  campaign  material  engages 
in  any  of  the  conduct  described  in 
paragraphs  (d)(1)  through  (d)(3)  of  this 
section  with  respect  to  the  subsequent 
dissemination,  distribution,  or 
republication  of  the  campaign  materials. 

(e)  Agreement  or  formal  collaboration. 
Agreement  or  formal  collaboration 
between  the  person  paying  for  the 
communication  and  the  candidate 
clearly  identified  in  the  communication, 
his  or  her  authorized  committee,  his  or 
her  opponent,  or  the  opponent's 
authorized  committee,  a  political  party 
committee,  or  an  agent  of  any  of  the 
foregoing,  is  not  required  for  a 
communication  to  be  considered  a 
coordinated  communication.  Agreement 
means  a  mutual  understanding  or 


meeting  of  the  minds  on  all  or  any  part 
of  the  material  aspects  of  the 
communication  or  its  dissemination. 
Formal  collaboration  means  planned,  or 
systematically  organized,  work  on  the 
communication. 

§  1 09^2    Who  is  protiibited  from  making 
coordinated  communications? 

Any  person  who  is  otherwise 
prohibited  from  making  contributions  or 
expenditures  under  any  part  of  the  Act 
or  Commission  regulations  is  prohibited 
from  paying  for  a  coordinated 
communication. 

Subpart  D— Special  Provisions  for 
Political  Party  Committees 

§  1 09.30    How  are  political  party 
committees  treated  for  purposes  of 
coordinated  and  independent 
expenditures? 

Political  party  committees  may  make 
independent  expenditures  subject  to  the 
provisions  in  this  subpart.  See  11  CFR 
109.35  and  109.36.  Political  party 
committees  may  also  make  coordinated 
party  expenditures  in  connection  with 
the  general  election  campaign  of  a 
candidate,  subject  to  the  limits  and 
other  provisions  in  this  subpart.  See  11 
CFR  109.31  through  11  CFR  109.35. 

§  1 09.31    What  is  a  "coordinated  party 
expenditure"? 

Coordinated  party  expenditures 
include  payments  made  by  a  national 
committee  of  a  political  party,  including 
a  national  Congressional  campaign 
committee,  or  a  State  committee  of  a 
political  party,  including  any 
subordinate  committee  of  a  State 
committee,  under  2  U.S.C.  441a(d)  for 
anything  of  value  in  connection  with 
the  general  election  campaign  of  a 
candidate,  including  party  coordinated 
communications  defined  at  11  CFR 
109.37. 

§109.32    What  are  the  coordinated  party 
expenditure  limits? 

(a)  Coordinated  party  expenditures  in 
presidential  elections. 

(1)  The  national  committee  of  a 
political  party  may  make  coordinated 
party  expenditures  in  connection  with 
the  general  election  campaign  of  the 
party's  candidate  for  President  of  the 
United  States  affiliated  with  the  party. 

(2)  The  coordinated  party 
expenditures  shall  not  exceed  an 
amount  equal  to  two  cents  multiplied  by 
the  voting  age  population  of  the  United 
States.  See  11  CFR  110.18.  This 
limitation  shall  be  increased  in 
accordance  with  1 1  CFR  110.17. 

(3)  Any  coordinated  party 
expenditure  under  paragraph  (a)  of  this 
section  shall  be  in  addition  to — 
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(i)  Any  expenditure  by  a  national 
committee  of  a  political  party  serving  as 
the  principal  campaign  committee  of  a 
candidate  for  President  of  the  United 
States;  and 

(ii)  Any  contribution  by  the  national 
committee  to  the  candidate  permissible 
under  11  CFR  110.1  or  110.2. 

(4)  Any  coordinated  party 
expenditures  made  by  the  national 
committee  of  a  political  party  pursuant 
to  paragraph  (a)  of  this  section,  or  made 
by  any  other  party  committee 
designated  by  a  national  committee  of  a 
political  party  under  11  CFR  109.33,  on 
behalf  of  that  party's  presidential 
candidate  shall  not  count  against  the 
candidate's  expenditure  limitations 
under  11  CFR  110.8. 

(b)  Coordinated  party  expenditures  in 
other  Federal  elections. 

(1)  The  national  committee  of  a 
political  party,  and  a  State  conjmittee  of 
a  political  party,  including  any 
subordinate  committee  of  a  State 
committee,  may  each  make  coordinated 
party  expenditures  in  connection  with 
the  general  election  campaign  of  the 
party's  candidate  for  Federal  office  in 
that  State. 

(2)  The  coordinated  party 
expenditures  shall  not  exceed: 

(i)  In  the  case  of  a  candidate  for 
election  to  the  office  of  Senator,  or  of 
Representative  frtim  a  State  which  is 
entifled  to  only  one  Representative,  the 
greater  of — 

(A)  Two  cents  multiplied  by  the 
voting  age  population  of  the  State  [see 
11  CFR  110.18):  or 

(B)  Twenty  thousand  dollars, 
(ii)  In  the  case  of  a  candidate  for 

election  to  the  office  of  Representative, 
Delegate,  or  Resident  Commissioner  in 
any  other  State,  $10,000. 

(3)  The  limitations  in  paragraph  (b)(2) 
of  this  section  shall  be  increased  in 
accordance  with  11  CFR  110.17(c). 

(4)  Any  coordinated  party 
expenditure  under  paragraph  (b)  of  this 
section  shall  be  in  addition  to  any 
contribution  by  a  political  party 
committee  to  the  candidate  permissible 
under  11  CFR  110.1  or  110.2. 

§  109.33    May  a  pollticai  party  committee 
assign  its  coordinated  party  expenditure 
limit  to  another  political  party  committee? 

(a)  Except  as  provided  in  1 1  CFR 
109.35(c),  the  national  conunittee  of  a 
political  party  and  a  State  committee  of 
a  political  party,  including  any 
subordinate  committee  of  a  State 
conunittee,  may  assign  its  authority  to 
make  coordinated  party  expenditures 
authorized  in  11  CFR  109.32  to  another 
political  party  committee,  provided  that 
before  the  coordinated  party 
expenditure  is  made,  the  national  or 


State  committee  specifies  in  writing  to 
the  assigned  political  party  committee 
the  amount  the  assigned  political  party 
committee  may  spend. 

(b)  For  purposes  of  the  coordinated 
party  expenditure  limits,  State 
committee  includes  a  subordinate 
committee  of  a  State  committee  and 
includes  a  district  or  local  committee. 
State  committees  and  subordinate  State 
committees  and  district  or  local 
committees  combined  shall  not  exceed 
the  coordinated  party  expenditiu«  limits 
set  forth  in  11  CFR  109.32.  The  State 
committee  shall  administer  the 
limitation  in  one  of  the  following  ways:  ■ 

(1)  The  State  committee  shall  be 
responsible  for  insuring  that  the 
coordinated  party  expenditures  of  the 
entire  party  organization  are  within  the 
coordinated  party  expenditure  limits, 
including  receiving  reports  from  any 
subordinate  committee  of  a  State 
committee  or  district  or  local  committee 
making  coordinated  party  expenditures 
under  11  CFR  109.32,  and  filing 
consolidated  reports  showing  all 
coordinated  party  expenditures  in  the  ' 
State  with  the  Commission;  or 

(2)  Any  other  method,  submitted  in 
advance  and  approved  by  the 
Commission,  that  permits  control  over 
coordinated  party  expenditures. 

f  109.34    When  may  a  pollticai  party 
committee  make  coordinated  party 
expenditures? 

A  political  pariy  committee 
authorized  to  make  coordinated  party 
expenditures  may  make  such 
expenditures  in  connection  with  the 
general  election  campaign  before  or  after 
its  candidate  has  been  nominated.  All 
pre-nomination  coordinated  party 
expenditures  shall  be  subject  to  the 
coordinated  party  expenditure 
limitations  of  this  subpart,  whether  or 
not  the  candidate  on  whose  behalf  they 
are  made  receives  the  party's 
nomination. 

f  109.35    What  are  the  restrictions  on  a 
polltleal  party  committee  making  both 
independent  experwiltures  and  coordinated 
party  expenditures  in  connection  with  the 
general  election  of  a  candidate? 

(a)  Applicability.  For  the  purposes  of 
this  subpart: 

(1)  The  national  committee  of  a  given 
political  party,  all  Congressional 
campaign  committees  of  that  political 
party,  and  all  political  committees 
established,  financed,  maintained,  or 
controlled  by  any  of  the  foregoing, 
together  comprise  a  political  party 
group. 

(2)  The  State  committee  of  a  given 
political  party  in  a  given  State,  all 
subordinate  committees  of  that  State 
committee,  and  all  district  or  local 


committees  of  that  political  party  within 
that  State  that  meet  the  definition  of 
political  committee  under  11  CFR  100.5, 
together  comprise  a  politiqal  party 
group.  See  11  CFR  100.14. 

(b)  Restrictions  on  certain 
expenditures.  On  or  after  the  date  on 
which  a  political  party  nominates  a 
candidate  for  election  to  Federal  office, 
no  political  committee  within  a  given 
political  party  group  may  do  any  of  the 
following  during  the  remainder  of  the 
election  cycle: 

(1)  Make  any  coordinated  party 
expenditure  under  11  CFR  109.3^  in 
connection  with  the  general  election 
campaign  of  that  candidate  at  any  time 
after  any  political  committee  within  that 
political  party  group  makes  anx 
independent  expenditure  with  respect 
to  that  candidate;  or 

(2)  Make  any  independent 
expenditure  with  respect  to  that 
candidate  at  any  time  after  any  political 
committee  within  that  political  party 
group  makes  any  coordinated  party 
expenditure  under  11  CFR  109.32  in 
connection  with  the  general  election 
campaign  of  that  candidate. 

(cj  Restrictions  on  certain  transfers 
and  assignments.  On  or  after  the  date 
that  a  political  committee  within  a 
political  party  group  makes  any 
coordinated  party  expenditure  under  11 
CFR  109.32  in  connection  with  the 
general  election  campaign  of  a 
candidate,  no  political  committee 
within  that  same  political  party  group 
may  do  any  of  the  following  during  the 
remainder  of  the  election  cycle: 

(1)  Transfer  any  funds  to,  or  receive 
a  transfer  of  any  funds  frtim,  any 
political  committee  within  anodier 
political  party  group  if  any  political 
committee  within  that  other  political 
party  group  has  made  or  intends  to 
make  an  independent  expenditure  with 
respect  to  that  candidate;  or 

(2)  Assign  all  or  any  portion  of  its 
authority  to  make  coordinated  party 
expenditures  under  11  CFR  109.32  in 
connection  with  the  general  election 
campaign  of  that  candidate  to  any 
political  committee  within  another 
political  party  group  if  any  political 
committee  within  that  other  political 
party  group  has  made  or  intends  to 
make  an  independent  expenditure  with 
respect  to  that  candidate.  See  1 1  CFR 
109.33. 

(d)  Definitions.  For  the  purposes  of 
this  section: 

(1)  An  independent  expenditure  made 
by  a  political  party  committee  with   , 
respect  to  a  candidate  includes 
independent  expenditures  expressly 
advocating  the  election  of  that  party's 
candidate,  as  well  as  independent 
expenditures  expressly  advocating  the 
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defeat  of  any  other  candidate  seeking 
nomination  for  election,  or  election,  to 
the  Federal  office  sought  by  that  party's 
candidate. 

(2)  Election  cycle  has  the  meaning  in 
11  CFR  100.3(b),  except  that  the  election 
cycle  ends  on  the  date  of  the  general 
election  runoff,  if  any. 

§109.36    Are  there  additional 
circumstances  under  which  a  political  party 
committee  is  prohibited  from  making 
independent  expenditures? 

The  national  committee  of  a  political 
party  must  not  make  independent 
expenditures  in  connection  with  the 
general  election  campaign  of  a 
candidate  for  President  of  the  United 
States  if  the  national  committee  of  a 
political  party  is  designated  as  the 
authorized  committee  of  its  presidential 
candidate  pursuant  to  11  CFR  9002.1(c). 

§109.37    What  is  a  "party  coordinated 
communication"? 

(a)  Definition.  A  political  party 
communication  is  coordinated  with  a 
candidate,  a  candidate's  authorized 
committee,  or  their  agents,  when  the 
communication  satisfies  the  conditions 
set  forth  in  paragraphs  (a)(1),  (a)(2),  and 
(a)(3)  of  this  section. 

(1)  The  communication  is  paid  for  by 
a  political  party  committee  or  its  agent. 

(2)  The  commimication  satisfies  at 
least  one  of  the  content  standards  in  11 
CFR  109.21(c).  For  a  communication 
that  satisfies  the  content  standard  in  11 
CFR  109.21(c)(2),  the  conduct  standard 
in  11  CFR  109.21(d)(6)  must  be  satisfied 
before  the  communication  shall  be 
deemed  coordinated. 

(3)  The  commimication  satisfies  at 
least  one  of  the  conduct  standards  in  11 
CFR  109.21(d).  Notwithstanding 
paragraph  (b)(1)  of  this  section,  the 
candidate  with  whom  a  party 
coordinated  communication  is 
coordinated  does  not  receive  or  accept 
an  in-kind  contribution  that  residts  from 
conduct  described  in  11  CFR 
109.21(d)(4)  or  (d)(5),  imless  the 
candidate  or  authorized  committee 
engages  in  conduct  described  in  11  CFR 
109.21  (d)(1)  through  (d)(3). 

(b)  Treatment  of  a  party  coordinated 
communication.  A  payment  by  a 
political  party  committee  for  a 
communication  that  is  coordinated  with 
a  candidate,  and  that  is  not  otherwise 
exempted  under  11  CFR  part  100, 
subpart  C  or  E,  must  be  treated  by  the 
political  party  committee  making  the 
payment  as  either: 

(1)  An  in-kind  contribution  for  the 
purpose  of  influencing  a  Federal 
election  under  11  CFR  100.52(d)  to  the 
candidate  with  whom  it  was 
coordinated,  which  must  be  reported 
under  11  CFR  part  104;  or 


(2)  A  coordinated  party  expenditure 
pursuant  to  coordinated  party 
expenditure  authority  under  11  CFR 
109.32  in  connection  with  the  general 
election  campaign  of  the  candidate  with 
whom  it  was  coordinated,  which  must 
be  reported  imder  11  CFR  part  104. 

PART  110-CONTRIBUnON  AND 
EXPENDITURE  UMrTATIONS  AND 
PROHIBITIONS 

14.  The  authority  citation  for  part  110 
would  be  revised  to  read  as  follows: 

Authority:  2  U.S.C.  431(8).  431(9), 
432(c)(2),  437d(a)(8),  441a,  441b,  441d,  441e, 
441f.  441g,  441h,  and  441k. 

15.  In  §110.1,  paragraph  (d)  would  be 
revised  and  paragraph  (n)  would  be 
added  to  read  as  follows: 

§  1 1 0.1    Contributions  by  persons  ottier 
than  multicandidate  political  committees.  (2 
U.S.C.  441a(aX2)). 

***** 

(d)  Contributions  to  other  political 
committees.  No  person  shall  make 
contributions  to  any  other  political 
committee  in  any  calendar  year  which, 
in  the  aggregate,  exceed  $5,000. 
***** 

(n)  Contributions  to  committees 
making  independent  expenditures.  The 
limitations  on  contributions  of  this 
section  also  apply  to  contributions  made 
to  political  committees  making 
independent  expenditures  under  11 
CFR  part  109. 

16.  In  §110.2,  paragraph  (d)  would  be 
revised  and  paragraph  (k)  would  be 
added  to  read  as  follows: 

§  1 1 0.2    Contributions  by  multicandidate 
political  committees. 

***** 

(d)  Contributions  to  other  political 
committees.  No  multicandidate  political 
conmiittee  shall  make  contributions  to 
any  other  political  committee  in  any 
calendar  year  which,  in  the  aggregate, 
exceed  $5,000. 
***** 

(k)  Contributions  to  multicandidate 
political  committees  making 
independent  expenditures.  The 
limitations  on  contributions  of  this 
section  also  apply  to  contributions  made 
to  multicandidate  political  committees 
making  independent  expenditures 
imder  llCFRpart  109. 

§  1 1 0.7    [Removed  and  reserved] 

17.  Section  110.7  would  be  removed 
and  reserved. 

18.  In  §110.8,  paragraph  (a)  woidd  be 
amended  as  follows: 

(a)  The  introductory  text  would  be 
redesignated  as  paragraph  (a)(1); 

(b)  Paragraph  (a)(1)  would  be 
redesignated  as  paragraph  (a)(l)(i); 


(c)  Paragraph  (a)(2)  would  be 
redesignated  as  paragraph  (a)(l)(ii); 

(d)  A  new  paragraph  (a)(2)  would  be 
added  to  read  as  follows;  and 

(e)  A  paragraph  (a)(3)  would  be  added 
to  read  as  follows: 

§110.8    Presidential  candidate  expenditure 
limitations. 

(a)  *  *  * 

(2)  The  expenditiue  limitations  in 
paragraph  (a)(1)  of  this  section  shall  be 
increased  in  accordance  with  11  CFR 
110.9(c). 

(3)  Voting  age  population  is  defined  at 
11  CFR  110.18. 
***** 

19.  hi  part  110  §110.18\vould  be 
added  to  read  as  follows: 

§  1 1 0.1 8    Voting  age  population. 

There  is  annually  published  by  the 
Department  of  Commerce  in  the  Federal 
Register  an  estimate  of  the  voting  age 
population  based  on  an  estimate  of  the 
voting  age  population  of  the  United 
States,  of  each  State,  and  of  each 
Congressional  district.  The  term  voting 
age  population  means  resident 
population,  18  years  of  age  or  older. 

PART  114— CORPORATE  AND  LABOR 
ORGANIZATION  ACnVITY 

20.  The  authority  citation  for  part  114 
would  continue  to  read  as  follows: 

Authority:  2  U.S.C.  431(8)(B),  431(9)(B), 
432, 434(a)(ll),  437d(a)(8),  438(a)(8),  and 
441b. 

21.  In  section  114.4,  paragraphs 
(c)(5)(i)  and  (c)(5)(ii)(A)  would  be 
revised  to  read  as  follows: 

§  114.4    Disbursements  for 
communications  beyond  the  restricted 
class  in  connection  with  a  Federal  election. 

*  *  * 

(c)  Communications  by  a  corporation 
or  labor  organization  to  the  general 

public. 

*  *  * 

(5)  Voter  guides. 

*  *  * 

(i)  The  corporation  or  labor 
organization  must  not  act  in 
cooperation,  consultation,  or  concert 
with  or  at  the  request  or  suggestion  of 
the  candidates,  the  candidates' 
committees  or  agents  regarding  the 
preparation,  contents  and  distribution  of 
the  voter  guide,  and  no  portion  of  the 
voter  guide  may  expressly  advocate  the 
election  or  defeat  of  one  or  more  clearly 
identified  candidate(s)  or  candidates  of 
any  clearly  identified  political  party. 

(ii)  (A)  The  corporation  or  labor 
organization  must  not  act  in 
cooperation,  consultation,  or  concert 
with  or  at  the  request  or  suggestion  of 
the  candidates,  the  candidates' 
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committees  or  agents  regarding  the 


preparation,  contents  and  distribution  of       Dated:  September  13.  2002. 

the  voter  guide;  Scott  E.  Thomu, 

*         •         *         *         •  Commissioner,  Federal  Election  Commission. 

[PR  Doc.  02-23813  Filed  9-23-02;  8:45  am) 
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SMALL  BUSINESS  ADMINISTRATION 
RIN3245-AE72    '    | 

Small  Business  Innovation  Research 
Program  Policy  Directive 

agency:  Small  Business  Administration. 
action:  Notice  of  final  Policy  Directive. 

SUMMARY:  This  document  revises  the 
Small  Business  Innovation  Research 
(SBIR)  Program  Policy  Directive.  This 
revised  Policy  Directive  reflects 
statutory  amendments  to  the  SBIR 
Program  and  provides  guidance  to 
Federal  agencies  for  the  general  conduct 
of  the  program. 

DATES:  This  final  Policy  Directive  is 
effective  on  September  24.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maurice  Swinton,  Assistant 
Administrator  for  Technology,  Office  of 
Technology,  Office  of  Government 
Contracting,  Office  of  Government 
Contracting/Business  Development,  U.S. 
Small  Business  Administration,  409  3rd 
Street,  SW,  Washington,  DC  20416  or 
via  e-mail  to  technology@sba.gov. 
SUPPLEMENTARY  INFORMATION:  hi  1982, 
Congress  enacted  the  Small  Business 
Iimovation  Development  Act  of  1982 
(SBIDA),  Public  Law  97-219  (codified  at 
15  U.S.C.  638),  which  established  the 
Small  Business  Innovation  Research 
Program  (SBIR  Program).  The  statutory 
purpose  of  the  SBIR  Program  is  to 
strengthen  the  role  of  innovative  small 
business  concerns  (SBCs)  in  Federally- 
funded  research  and  research  and 
development  (R/R&D).  The  SBIR 
Program  is  a  phased  process,  uniform 
throughout  the  Federal  Government,  of 
soliciting  proposals  and  awarding 
funding  agreements  for  R/R&D  to  meet 
stated  agency  needs  or  missions.  To 
stimulate  and  foster  scientific  and 
technological  innovation,  including 
increasing  commercialization  of  Federal 
R/R&D,  the  program  must  follow  a 
imiform  competitive  process  of  three 
phases:  Phase  I,  Phase  II,  and  Phase  III. 

SBIDA  requires  the  U.S.  Small 
Business  Administration  (SBA)  to 
"issue  Policy  Directives  for  the  general 
conduct  of  the  SBIR  programs  within 
the  Federal  Government."  15  U.S.C. 
638(j)(l).  SBA  published  its  first  Policy 
Directive,  Policy  Directive  No.  65-01, 19 
years  ago  (47  FR  52966,  Nov.  24,  1982). 
The  last  SBIR  Policy  Directive 
amendments  were  published  9  years  ago 
(58  FR  6144-6158,  Jan.  26.  1993). 

In  December  of  2000,  Congress 
enacted  the  Small  Business  Innovation 
Research  Program  Reauthorization  Act 
of  2000  (Reauthorization  Act),  Public 
Law  106-554.  The  Reauthorization  Act 
extends  the  SBIR  Program  through 


September  30,  2008.  In  addition,  the 
Reauthorization  Act:  (1)  Requires  SBA 
to  clarify  that  the  rights  to  data 
generated  during  the  performance  of  an 
SBIR  award  apply  to  all  SBIR  awards, 
including  Phase  I,  H,  and  HI;  (2)  requires 
the  establishment  of  SBIR  Program 
Government-accessible  and  public- 
accessible  databases;  (3)  requires  that 
each  application  for  a  Phase  II  award 
contain  a  succinct  commercialization 
plan;  (4)  requires  agencies  to  report  to 
SBA  aJl  instances  in  which  the  agency 
pursues  research,  development,  or 
production  of  a  technology  developed 
by  an  SBIR  Phase  I  or  II  awardee  and 
determined  that  it  was  not  practicable  to 
enter  into  a  follow-on  Phase  III  award 
with  that  awardee;  (5)  clarifies  when  a 
Phase  III  award  can  be  issued;  (6) 
requires  agencies  with  SBIR  budgets 
over  $50,000,000  to  enter  into  an 
agreement  with  the  National  Academy 
of  Sciences  for  the  National  Research 
Coimcil  to  conduct  a  review  of  their 
SBIR  Program;  (7)  requires  agencies  to 
report  to  SBA  annually  on  the 
calculations  of  the  agency's  extramvu-al 
budget  within  4  months  of  enactment  of 
the  agency's  annual  Appropriations  Act; 
and  (8)  establishes  the  Federal  and  State 
Technology  (FAST)  Partnership 
Program  to  strengthen  the  technological 
competitiveness  of  SBCs  in  the  United 
States. 

To  implement  these  statutory 
changes,  and  to  streamline  the  current 
Directive,  SBA  published  a  proposed 
Policy  Directive  on  May  18,  2001.  See 
66  FR  27721.  The  public  comment 
period  closed  on  June  18,  2001. 
However,  SBA  believed  that  SBCs 
needed  more  time  to  respond  and 
therefore  re-opened  the  comment  period 
until  July  23,  2001.  66  FR  33598  (June 
22,  2001).  SBA  received  over  200 
comments  from  30  different  comment 
letters  on  the  proposed  Directive.  This 
final  Directive  includes  changes  based 
on  some  of  the  comments  received. 

Summary  of  General  Comments 

SBA  received  several  comments  that 
were  general  in  nature.  One  commenter 
noted  that  the  Directive  does  not 
diminish  the  independence  of 
participating  agencies.  SBA  concujs. 
Section  9{j)  of  the  Small  Business  Act 
(Act)  requires  that  SBA  issue  an  SBIR 
Program  Policy  Directive  to  provide 
guidance  to  the  Federal  agencies 
participating  in  the  SBIR  Program  for 
the  general  conduct  and  operation  of  the 
Program.  While  the  SBIR  agencies  are 
obligated  to  follow  the  guidance 
contained  in  the  Policy  Directive,  each 
agency  determines,  in  consultation  with 
SBA,  such  items  as  the  categories  of 
research  projects  to  be  included  in  its 


SBIR  Program,  the  nmnber  of 
solicitations  issued  during  a  fiscal  year, 
the  dates  for  receipt  of  proposals,  and 
the  evaluation  and  selection  procedures 
employed  in  making  SBIR  awards. 
Thus,  the  Policy  Directive  is  designed  to 
guide  the  SBIR  agencies  in  the  operation 
of  their  program. 

Another  commenter  noted  that  this 
Directive  might  result  in  an  increase  in 
administrative  costs  in  order  to  comply 
with  all  of  the  requirements  and  that  its 
administrative  money  might  come  firom 
outreach  activities.  In  response  to  this 
comment,  SBA  reminds  agencies  that 
the  Act  prohibits  SBIR  agencies  from 
using  any  of  their  SBIR  allocated-funds 
for  financing  the  administrative  costs 
associated  with  the  operation  of  the 
SBIR  Program.  The  Act  also  requires 
that  agencies  increase  their  outreach 
efforts  to  increase  the  participation  of 
socially  and  economically 
disadvantaged  small  business  concerns 
and  women-owned  small  business 
concerns  in  the  SBIR  Program, 
including  in  the  commercialization 
phase  (Phase  ID)  of  the  Program.  SBA  is 
not  permitted  to  offer  any  relief  to  the 
SBIR  agencies  regarding  these 
provisions. 

One  commenter  stated  that  there  is  a 
need  to  maximize  topics,  subtopics  and 
descriptions.  SBA  believes  that  the 
Policy  Directive  addresses  this  concern 
when  it  states  that  each  SBIR  agency 
must  "issue  a  program  solicitation  that 
sets  forth  a  substantial  number  of  R/R&D 
topics  and  subtopic  areas  consistent 
with  stated  agency  needs  or  missions." 
Further,  "each  topic  and  subtopic  must 
describe  the  needs  in  sufficient  detail  to 
assist  in  providing  on-target  responses, 
but  cannot  involve  detailed 
specifications  to  prescribed  solutions  of 
the  problems." 

Another  commenter  noted  that  it  is  a 
good  idea  to  make  solicitations  as 
imiform  as  possible.  SBA  notes  that 
Appendix  I  of  the  Policy  Directive 
contains  instructions  to  the  SBIR 
agencies  designed  to  produce 
solicitations  that  are  prepared  in  a 
standardized,  easy-to-read,  and  easy-to- 
understand  format. 

Other  commenters  requested  that  SBA 
be  consistent  with  using  "Phase  I,"  etc. 
as  opposed  to  "phase  one."  SBA 
concurs  that  it  is  easier  to  read  and  has 
changed  the  Policy  Directive  to  read 
"Phase  I,"  Phase  II,"  and  "Phase  ID, "  as 
appropriate  throughout  the  document. 

One  comment  letter  questioned  what 
happens  to  the  1993  Policy  Directive 
when  this  one  becomes  final.  SBA 
would  like  to  make  it  clear  that  this  is 
the  final  SBIR  Program  Policy  Directive 
and  upon  its  effective  date  it  supersedes 
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any  previously  issued  SBA  Policy 
Directive,  including  the  1993  Directive. 

SBA  received  several  comments  to  the 
different  sections  of  the  Directive.  In 
addition,  SBA  makes  some  clarifications 
and  changes.  The  following  is  a  section- 
by-section  analysis  of  the  final 
Directive,  including  comments  received 
for  each  section  and  changes  made. 

Section-by-Sectioii  Analysis 

Section  1  of  the  Policy  Directive 
addresses  the  purpose  of  the  program 
and  Directive.  SBA  did  not  receive  any 
comments  on  this  section  and  made  no 
substantive  changes  to  it. 

Section  2  of  the  Directive  is  a 
Nummary  of  pertinent  legislative 
provisions.  SBA  received  several 
comments  on  this  section  expressing 
concern  that  the  Directive  ignored  the 
"Coordination  of  Technology 
Development  Programs"  which  is  a 
statutory  requirement  of  the 
Reauthorization  Act.  Section  9(u)  of  the 
Act  permits  each  agency  that 
established  a  Technology  Development 
Program  to  utilize  that  program  in 
furtherance  of  its  SBIR  Program.  The 
Policy  Directive,  in  section  9, 
Responsibilities  of  SBIR  Participating 
Agencies  and  Departments,  now 
includes  this  provision. 

Section  3  of  the  Directive  contains 
pertinent  definitions  for  the  program. 
SBA  made  several  amendments  to  this 
section  and  received  several  comments. 
SBA  added  a  definition  for 
"additionally  eligible  state,"  which  is 
consistent  with  the  statutory  definition. 
SBA  adds  this  term  because  it  is 
referenced  in  the  Coordination  of 
Technology  Development  Programs. 
SBA  amends  the  Policy  Directive  and 
addresses  this  program  in  section  9  of 
the  Directive. 

SBA  received  two  comments  on  the 
definition  of  "funding  agreement,"  and 
amends  that  definition  in  response  to 
the  comments.  One  commenter  stated 
that  the  proposed  definition  recognizes 
"other  transaction"  as  a  type  of  SBIR 
award  and  to  therefore  make  sure  it  is 
listed  every  time  "contract,  grant  or 
cooperative  agreement"  is  mentioned. 
Another  commenter  believed  that  the 
proposed  definition  of  "funding 
agreement"  should  not  refer  to  an 
"entity,"  should  not  include  "other 
funding  transactions,"  and  has  been 
expanded  to  include  services,  but  not 
products.  The  commenter  recommend 
deleting  "other  funding  transaction" 
and  "o&er  entity,"  and  revising  the 
definition  to  include  all  phases  of  SBIR 
work  scope  envisioned  by  law 
(performance  of  experimental, 
developmental,  research,  services,  or 
production  of  technology). 


SBA  concurs  with  this  last 
commenter.  The  Small  Business  Act,  in 
defining  "funding  agreement," 
identifies  the  following  three  award 
instruments  only:  contract,  grant,  and 
cooperative  agreement.  Therefore,  the 
Policy  Directive  is  changed  to  remove 
"other  transaction"  as  a  type  of  award 
allowable  imder  the  SBIR  Program.  In 
addition,  the  final  definition  no  longer 
refers  to  "other  entity,"  and  only  refers 
to  "small  businesses."  Finally,  SBA 
believes  that  the  definition,  which 
includes  awards  for  the  performance  of 
"experimental,  developmental,  or 
research  work"  funded  in  whole  or  in 
part  by  the  Government,  includes 
services  and  products  within  its  ambit. 
SBA  has  stated  so  in  the  Directive. 

Two  commenters  requested 
amendments  to  the  definition  of  "joint 
venture."  One  conunenter  stated  that  a 
joint  ventvire  should  be  an  entity  that 
exists  as  a  particular  and  discrete  unit 
under  the  law,  has  its  own  Employer 
Identification  Number  (EIN),  and 
qualifies  as  a  SBC  for  eligibility  under 
this  program.  Another  commenter  did 
not  believe  that  a  joint  venture  should 
have  to  be  a  totally  new  and  separate 
legal  entity  with  its  own  EIN.  SBA 
considered  these  comments  and  this 
issue  and  believes  that  for  purposes  of 
the  SBIR  Program,  a  joint  venture  is  an 
association  of  concerns  with  interests  in 
any  degree  or  proportion  by  way  of 
contract,  express  or  implied,  consorting 
to  engage  in  and  carry  out  a  single 
specific  business  venture  for  joint  profit, 
for  which  purpose  they  combine  their 
efforts,  property,  money,  skill,  or 
knowledge,  but  not  on  a  continuing  or 
permanent  basis  for  conducting 
business  generally.  Further,  for 
purposes  of  the  SBIR  Program,  a  joint 
venture  is  viewed  as  a  business  entity  in 
determining  power  to  control  its 
management  and  is  eligible  under  the 
SBIR  Program  provided  that  the  entity 
created  is  small  and  each  concern  that 
is  part  of  the  joint  ventvire  qualifies  as 
a  SBC.  This  definition  of  joint  venture 
is  consistent  with  the  definition  of  joint 
venture  in  the  Federal  Acquisition 
Regulations  (FAR).  SBA  notes  that  joint 
ventures  must  meet  the  requirement  that 
the  principal  investigator  have  his  or 
her  primary  employment  with  the  SBC 
at  the  time  of  a  Phase  I  and  II  award  and 
during  the  conduct  of  the  SBIR  project. 

One  commenter  recommended 
changing  the  definition  of  "program 
sohcitation"  to  a  "formal  solicitation  of 
topics."  SBA  does  not  concur  entirely 
with  this  comment,  but  has  amended 
the  definition  of  Program  Solicitation  to 
read:  "A  formal  solicitation  for 
proposals  whereby  a  Federal  agency 
notifies  the  small  business  community 


of  its  R/R&D  needs  and  interests  in 
broad  and  selected  areas,  as  appropriate 
to  the  agency,  and  requests  proposals 
from  SBCs  in  response  to  these  needs 
and  interests." 

SBA  adds  definitions  for  the  terms 
"SBIR  Technical  Data"  and  "SBIR 
Technical  Data  Rights"  and  deletes  the 
term  "data  rights. "  SBA  provides  these 
definitions  because  it  received  many 
inquires  from  SBCs  concerning  what 
data  was  actually  protected  under  the 
SBIR  Program,  and  what  rights  business 
concerns  have  regarding  their  SBIR 
developed  technologies. 

Two  commenters  expressed  concern 
over  the  definition  of  "small  business 
concern"  because  they  believe  the 
definition  indicates  that  by  simply 
paying  taxes  to  the  U.S.,  the 
requirement  of  a  51%  U.S.  ownership  of 
the  company  securing  the  SBIR  award 
has  been  met.  This  is  not  true.  The 
definition  of  small  business  concern  is 
a  concern  that  is  organized  for  profit, 
with  a  place  of  business  located  in  the 
United  States,  which  operates  primarily 
within  the  United  States  or  which 
makes  a  significant  contribution  to  the 
United  States  economy  through 
payment  of  taxes  or  use  of  American 
products,  materials  or  labor;  has, 
including  its  affiliates,  not  more  than 
500  employees,  and  is  at  least  51 
percent  owned  and  controlled  by  one  or 
more  individuals  who  are  citizens  of,  or 
permanent  resident  aliens  in,  the  United 
States. 

SBA  adds  a  definition  for  the  term 
"Technology  Development  Program," 
which  is  consistent  with  the  statutory 
definition.  SBA  adds  this  term  because 
it  has  addressed  this  program  in  section 
9  of  the  Directive. 

Section  4  of  the  Directive  addresses 
the  competitively  phased  structure  of 
the  program.  SBA  received  several 
comments  on  this  section  of  the 
Directive  and  amends  several 
provisions. 

In  section  (b)  of  the  proposed  Policy 
Directive,  SBA  proposed  a  new  policy 
that  would  allow  participating  Federal 
agencies  to  fund  Phase  II  awards  under 
their  SBIR  or  Small  Business 
Technology  Transfer  (STTR)  Programs, 
which  had  its  origin  in  either  program. 
Under  this  proposal,  agencies  would 
continue  to  meet  the  statutory 
expenditure  of  the  extramural  budget  of 
2.5  percent  for  the  SBIR  program  and 
.15  percent  for  the  STTR  program.  Any 
award  that  would  have  been  funded 
through  this  process  would  have  been 
deemed  an  award  of  the  program  which 
provides  the  Phase  II  funding.  The 
awardee  would  have  been  required  to 
meet  the  eligibility  requirements  for  the 
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program  under  which  the  Phase  11 
award  is  hinded. 

•  SBA  received  several  comments 
regarding  this  proposal.  Most 
commenters  believed  that  the  SBIR  and 
STTR  Programs  are  based  on  distinct 
law,  with  distinct  legislative  history, 
goals  and  budgets,  and  are  therefore  not 
interchangeable  programs.  This 
proposal  could,  they  stated,  weaken 
each  program.  Commenters  also 
believed  that  most  STTR  ftmds  would 
be  used  to  fund  SBIR  Phase  I  projects, 
and  most  SBIR  funds  would  fund  STTR 
Phase  II  projects.  Commenters  also 
believed  that  this  proposal  effectively 
reduces  funding  for  SBIR  Phase  I  awards 
and  takes  flexibility  away  from  small 
businesses  competing  in  the  SBIR  and 
STTR  Programs. 

One  commenter,  however,  supported 
the  idea  because  it  allowed  a  project  to 
be  supported  by  a  different  program  in 
Phase  II  and  this  could  be  important  in 
a  few  cases.  In  addition,  the  commenter 
believed  it  provided  flexibility  to  the 
agencies. 

Upon  review  of  the  comments  and  the 
proposal,  SBA  agrees  that  the  two 
programs  are  different  and  distinct  and 
that  the  proposal  could  weaken  each 
program.  Therefore,  SBA  amends  the 
Policy  Directive  and  removes  this 
proposal. 

In  addition,  SBA  received  comments 
concerning  awardees  eligible  to  compete 
for  a  Phase  II  award.  One  commenter 
recommended  adding  a  sentence  to 
make  it  clear  that  awardees  can  change 
their  principal  investigator  upon 
approval  by  the  funding  agency.  The 
commenter  believed  this  is  necessary 
because  principal  investigators 
sometimes  leave  the  SBIR  company  and 
SBA  should  ensure  that  the  new 
principal  investigator  has  the  proper 
credentials  to  complete  the  project. 
Another  commenter  believes  that  SBA 
should  keep  the  parenthetical  that  states 
Phase  I  awardees  that  are  "novated"  or 
"successors  in  interest"  can  receive  a 
Phase  n  award.  However,  the 
commenter  thought  SBA  should  delete 
the  requirement  that  the  same  key  staff 
is  needed  because  principal 
investigators  and  staff  change  or  leave" 
the  company  after  a  novation.  Another 
commenter  believes  that  a  Phase  II 
novation  agreement  should  preclude 
eligibility  for  a  Phase  II  award. 

SBA  retains  the  provision  relating  to 
novation  and  successor  in  interests. 
However,  SBA  amends  section  4(b)  to 
permit  agencies  "to  require  the  original 
awardee  to  relinquish  its  rights  and 
interests  in  an  SBIR  project  in  favor  of 
another  applicant  as  a  condition  for  that 
applicant's  eligibility  to  participate  in 
the  SBIR  Program  for  that  project."  In 


addition,  all  applicants  and  their 
proposed  personnel,  including  the 
principal  investigator  and  key 
supporting  staff,  must  meet  the 
eligibility  and  scientific  and  technical 
qualifications  attendant  to  the  SBIR 
Program.  Furthermore,  SBA  notes  that  it 
amends  section  6(a)(4)  to  permit 
agencies  to  approve  a  change  in 
principal  investigator.  Finally,  although 
novated  funding  agreements  are 
discussed  in  the  Policy  Directive  in  the 
context  of  Phase  11 ,  the  same  applies  to 
situations  involving  Phase  I  and  III 
awards. 

SBA  received  several  comments  on 
Phase  in  of  the  SBIR  Program,  including 
several  on  the  scope  of  a  Phase  III 
award.  One  commenter  stated  that  the 
term  "derives  from"  should  be  deleted 
frt}m  the  description  of  Phase  HI  work 
because  it  is  too  broad.  Along  similar 
lines,  one  commenter  asked  that  SBA 
clarify  whether  all  contracts  are 
automatically  Phase  III  contracts  where 
an  agency  makes  a  series  of  successive 
follow-on  awards  to  the  Phase  III 
contractor  further  developing  and 
producing  the  SBIR  technology.  The 
commenter  is  concerned  that  the 
Directive  may  be  limiting  an  agency's 
flexibility  in  awarding  Phase  lU 
contracts  or  even  requiring  Phase  III 
awards  for  follow-on  efforts  to  large 
businesses  that  developed  technology 
many  years  ago.  Another  commenter 
requested  clarification  that  a  follow-on 
non-SBIR  program  funding  agreement  is 
a  Phase  III  agreement  only  when  the 
agency  is  contracting  with  the  same 
business  concern  that  was  awarded  the 
Phase  II  contract.  One  commenter 
recommended  re-writing  this  paragraph 
to  state  that  a  Phase  III  award  is  one  that 
has  its  origins  in,  extends,  or  is  the 
logical  conclusion  of  Phases  I  and  II. 

SBA  believes  that  the  statute  and 
legislative  intent  dealing  with  Phase  III 
awards  is  clear  and  includes  work  that 
"derives  from"  prior  SBIR  work.  SBA 
amends  section  4(c)  of  the  Policy 
Directive  to  be  clear  in  the  definition, 
application,  and  status  of  Phase  III 
awards.  Accordingly,  section  4(c) 
provides  that  "SBIR  Phase  III  refers  to 
work  that  derives  from,  extends,  or 
logically  concludes  effort(s)  performed 
under  prior  SBIR  funding  agreements." 
In  addition,  SBA  has  amended  the 
Directive  to  state  that  an  agency  official 
may  determine,  using  the  Directive's 
guidance,  whether  a  contract  or  other 
funding  agreement  is  a  Phase  UI  award. 

With  respect  to  Phase  III  in  general, 
one  commenter  stated  that  "work  share" 
can  be  accomplished  in  Phase  I  and  II, 
but  questioned  why  it  could  not  also  be 
used  for  Phase  ID.  Statutory  provisions 
for  the  conduct  of  work  with  SBIR  funds 


relate  to  Phases  I  and  II  only. 
Arrangements  for  work  to  be 
accomplished  in  Phase  III  awards  are 
matters  of  negotiation  between  agencies 
and  awardees. 

SBA  received  several  comments  on 
data  rights  for  Phase  III  (which  are 
discussed  in  other  sections  of  the 
Directive,  as  well).  One  commenter 
suggested  that  an  SBIR  Phase  III 
awardee  should  not  have  data  rights 
where  a  competition  is  held.  Another 
suggested  that  the  Directive  should 
clarify  that  intellectual  property  data 
rights  protections  on  an  SBIR  Phase  UI 
award  are  afforded  only  to  new 
technical  data  generated  under  the  SBIR 
funding  agreement.  The  commenter 
believes  that  any  part  of  a  technical  data 
package  on  a  Phase  III  funding 
agreement  that  includes  data  originally 
generated  imder  prior  SBIR  funding 
agreements,  where  intellectual  property 
protections  have  expired,  should  not  be 
afforded  the  additional  4  years 
protection. 

SBA  believes  that  section  4(c)(2)  of 
the  Policy  Directive  clearly  states  that  a 
"Phase  lU  award  is,  by  its  nature,  an 
SBIR  award,  has  SBIR  status,  and  must 
be  accorded  SBIR  data  rights."  As 
provided  in  section  8(b)(2)  of  the 
Directive,  data  rights  are  protected  by 
agencies  for  a  period  of  not  less  than  4 
years  from  delivery  of  the  last 
deliverable  imder  the.  Phase  I,  II,  or  III 
award.  In  addition,  SBA  believes  that 
even  if  a  competition  is  held,  if  the 
awardee  was  a  Phase  II  SBIR  awardee 
and  the  contract  is  for  work  that  derives 
from,  extends,  or  logically  concludes 
that  firm's  work,  the  contract  must  have 
all  SBIR  Phase  III  status  and  data  rights. 

SBA  also  received  comments 
regarding  competition  requirements  for 
Phase  in.  Two  commenters  asked  for 
clarification  of  Phase  III  "follow-on" 
requirements.  One  stated  that  the 
language  "has  been  competitively 
selected  using  peer  review  or  scientific 
review  criteria"  soimds  like  competition 
is  necessary,  and  the  other  commenter 
asked  whether  an  agency's  technical 
.review  process  under  Phase  I  and  Phase 
II  meets  the  requirement  for  peer  review 
or  scientific  review  under  Phase  HI.  The 
statement  that  Phase  III  awards  may  be 
made  using  non-SBIR  funding  for  the 
"continuation  of  R/R&D  that  has  been 
competitively  selected  using  peer 
review  or  scientific  review  criteria" 
means  that  competition  is  not  necessary 
again,  because  competition  via  this  peer 
review,  etc.  occurred  for  prior  SBIR 
phases. 

SBA  also  received  several  comments 
on  the  justification  and  approval  O&A) 
requirements  for  Phase  III  awards 
discussed  in  section  4(c)(3).  One 
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commenter  recommended  that  SBA 
specifically  state  that  no  J&A  is  needed 
in  Phase  UI.  The  commenter  stated  that 
agencies  believe  J&As  limit  their 
authority  to  issue  a  sole  80\m:e  award  in 
Phase  m.  In  addition,  agencies  might 
also  limit  the  scope  of  Phase  IE  awards 
to  the  scope  of  the  J&A.  Two 
commenters  stated  that  FAR  6.302-5 
states  that  a  J&A  is  not  required  when 
the  statute  expressly  requires  the 
procurement  be  made  from  a  specific  ^ 
source  but  one  is  required  when  the 
statute  only  authorizes  it.  This 
commenter  argued  that  the  Small 
Business  Act  only  authorizes,  but  does 
not  require,  that  the  procurement  be 
made  from  the  successful  Phase  II 
awardee.  Another  commenter 
recommended  stating  that  issuance  of  a 
J&A  does  not  change  the  SBIR  status  or 
limit  data  rights  for  Phase  III  awardees 
and  requested  that  this  amendment 
apply  retroactively. 

SBA  amends  the  Policy  Directive  to 
address  several  of  these  comments. 
According  to  the  Competition  in 
Contracting  Act,  when  awarding  a 
contract  pursuant  to  10  U.S.C. 
2304(b)(2),  the  procuring  agency  need 
not  prepare  a  J&A.  10  U.S.C.  2304(b)(3); 
see  also  41  U.S.C.  253(b)(3).  Section 
2304(b)(2)  states  that  the  head  of  an 
agency  may  provide  for  the  procurement 
of  property  or  services  using 
competitive  procediues,  but  excluding 
concerns  other  than  small  business 
concerns  in  furtherance  of  sections  9 
and  15  of  the  Act  (15  U.S.C.  638,  644). 
10  U.S.C.  2304(b)(2).  Section  9  of  the 
Small  Business  Act  addresses  the  SBIR 
Program.  Therefore,  a  procuring  agency 
may  restrict  competition  imder  the  SBIR 
to  small  businesses  or  a  small  business 
(if  that  is  all  that  can  perform  the  award) 
and  is  not  required  by  statute  to  prepare 
a  J&A. 

Consequently,  SBA  has  revised  the 
Directive  to  provide  that  a  J&A  is  not 
required  to  fond  an  SBIR  Phase  III 
project,  but  if  an  agency  wishes  to 
prepare  one,  "it  is  sufficient  to  state  for 
purposes  of  a  Justification  and  Approval 
pursuant  to  FAR  6.302-5,  that  the 
project  is  an  SBIR  Phase  III  award  that 
is  derived  fium,  extends,  or  logically 
concludes  efforts  performed  imder  prior 
SBIR  funding  agreements  and  is 
authorized  under  10  U.S.C.  2304(b)(2)  or 
41  U.S.C.  253(b)(2)."  All  provisions  of 
this  SBIR  Program  Policy  Directive  are 
effective  upon  publication  in  the 
Federal  Register  and  supercede  those 
contained  in  previously  issued  SBA 
Policy  Directives  concerning  the  SBIR 
Program,  but  are  not  retroactive. 

One  commenter  requested 
clarification  on  section  4(c)(5),  which 
states  there  is  no  limit  on  the  number, 


duration,  or  dollar  value  of  Phase  III 
awards  made  to  a  business  concern.  One 
commenter  recommended  such  awards 
be  cut  off  in  time  (perhaps  after  the 
period  of  protection  of  the  SBIR  data 
rights).  SBA  has  reviewed  these 
comments  and  believes  the  Directive  is 
clear:  "there  is  no  limit  on  the  number, 
duration,  type,  or  dollar  value  of  Phase 
m  awards  made  to  a  business  concern," 
or  "on  the  time  that  may  elapse  between 
a  Phase  I  or  Phase  II  award  and  Phase 
m  award,  or  between  a  Phase  III  award 
and  any  subsequent  Phase  III  award." 

SBA  also  received  several  comments 
on  reporting  requirements  for  Phase  HI. 
Two  commenters  stated  that  the  Policy 
Directive  implies  that  agencies  must 
report  every  time  they  do  not  issue  a 
Phase  ni  award  to  a  Phase  II  awardee. 
One  commenter  noted  that  the  statute 
limits  the  reporting  requirements  to 
instances  where  the  agency  is  pursuing 
technology  developed  under  the  SBIR 
program  of  that  agency  (as  opposed  to 
the  technology  developed  under  the 
SBIR  program  of  another  agency);  the 
SBIR  business  concern  remains  a  small 
business;  and  the  agency  makes  the 
decision  to  pursue  the  technology  from 
a  source  other  than  the  SBIR  business 
concern.  One  commenter  recommended 
making  it  clear  that  agencies  only  have 
to  report  when  they  issue  an  award  to 
a  concern,  other  than  the  Phase  II 
awardee,  for  a  technology  developed  by 
the  SBIR  concern.  Another  commenter 
stated  that  the  agency  SBIR  Program 
Manager  would  have  no  way  of  knowing 
whether  or  not  a  contract  was  not 
awarded  to  an  SBIR  Participant,  so  it 
will  be  difficult  to  give  such  data  to 
SBA. 

SBA  believes  that  section  4(c)(7)  (and 
10(b)(13))  of  the  Policy  Directive  is  clear 
that  agencies  are  required  to  report  only 
those  instances  where  a  follow-on 
award  with  non-SBIR  fonds  was  issued 
to  a  concern  other  than  the  SBIR 
awardee  that  developed  the  technology 
to  be  pursued  under  the  follow-on 
award.  In  addition,  SBA  believes  that 
the  "notice"  requirement  in  section 
4(c)(7),  as  well  as  the  "reporting" 
requirements  in  section  10(b)(13), 
require  agency  coordination  of,  at  least, 
SBIR  Program  Managers/Coordinators 
and  contracting  activities.  SBA  does  not 
believe  that  the  reporting  requirements 
are  limited  to  instances  where  the  SBIR 
business  concern  remains  a  small 
business.  The  statute  and  legislative 
history  evidence  that  the  intent  of  the 
program  is  to  help  small  businesses 
grow  through  commercialization  in 
Phase  in.  Therefore,  when  agencies 
make  follow-on  awards  to  a  concern 
other  than  the  one  that  received  the 


Phase  I  and  U  award,  this  shoidd  be 
reported  to  Congress. 

SBA  received  several  comments 
concerning  the  size  of  a  Phase  UI 
awardee.  One  commenter  stated  that 
there  is  a  contradiction  between 
sections  4(c)(7)  and  6(a)(1)  of  the  Policy 
Directive.  Section  4  states  that  Phase  in 
awardees  need  not  be  eligible  as  an  SBC, 
but  section  6  states  that  each  awardee 
under  the  SBIR  Program  must  qualify  as 
an  SBC.  Several  commenters  asked  for 
clarification  on  the  size  of  a  Phase  m 
awardee.  Two  commenters  thought 
other  than  small  businesses  should  not 
qualify  for  Phase  UI  because  it  is 
inconsistent  with  the  intent  of  the  SBIR 
Program.  One  commenter  appeared  to 
support  the  position  that  Phase  III 
awardees  need  not  be  eligible  as  an  SBC. 

SBA  reviewed  these  comments,  as 
well  as  congressional  intent  and  the 
purpose  of  5ie  SBIR  Program,  and 
determines  that  Phase  UI  awardees  do 
not  have  to  qualify  as  SBCs.  The  intent 
of  Congress  is  that  SBIR  firms  should  be 
encouraged  in  Phase  UI  to  develop  and 
expand  business  applications  of  their 
SBIR  research  -with  the  desired  outcome 
that  new  employment  and  income  are 
generated.  The  purpose  of  Phase  UI  is  to 
commercialize  the  innovation  and  help 
the  SBC  grow.  Restricting  Phase  lU  to 
only  SBCs  might  hinder  the  grovirth  of 
SBIR  Participants.  Section  4(c)(6)  of  the 
Policy  Directive  is  clear  that  the  smaU 
business  size  limits  do  not  apply  to 
Phase  in  awards.  Thus  status  as  an  SBC 
is  required  only  for  receipt  of  Phase  I 
and  Phase  II  awards. 

One  commenter  noted  that  section 
4(c)(7)  of  the  Policy  Directive  states  that 
it  is  the  intent  of  Congress  that  agencies 
give  special  acquisition  preference, 
including  sole  source  awards,  to  the 
SBIR  awardee  that  developed  the 
technology.  The  commenter  asked  for 
clarification  of  this  preference  and  to 
state  that  the  preference  is  not 
mandatory.  Aiiother  commenter  stated 
its  support  for  the  special  acquisition 
preference  for  Phase  III. 

SBA  concurs  and  believes  the  Policy 
Directive  is  clear  that  this  is  a 
preference  and  isnot  mandatory. 
However,  there  is  a  statutory 
requirement  that  SBA  establish 
procedures  to  "ensure"  that  an  agency 
that  issues  a  follow-on  award  for 
technology  developed  by  an  SBIR 
awardee,  executes  that  follow-on  award 
with  that  SBIR  awardee  [see  Section 
4(c)(8)  of  the  Policy  Directive)  and 
"reports"  instances  where  the  award 
was  issued  to  other  than  that  SBIR 
awardee  (see  Section  9(a)(12)).  It  is  clear 
that  Congress  intends,  to  the  greatest 
extent  practicable,  that  agencies  issue 
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Phase  m  awards  to  the  SBIR  awardees 
that  developed  the  technology. 

Section  5  of  the  Policy  Directive 
provides  guidance  on  the  program 
solicitation  process.  SBA  did  not  make 
substantive  changes  to  this  section.  In 
addition,  SBA  received  few  comments 
on  this  section.  One  commenter  stated 
its  support  for  the  concept  of  uniform 
applications  and  standards.  SBA  notes 
that  the  Policy  Directive  provides 
instructions  designed  to  achieve  the 
maximum  consistency  practicable 
among  the  SBIR  agencies. 

Another  commenter  stated  that 
electronic  conunerce  techniques  may  be 
utilized  for  soliciting,  receiving, 
evaluating  and  awarding  SBIR  contracts 
and  the  Policy  Directive  should  address 
this.  SBA  notes  that  the  Policy  Directive 
leaves  the  identification  of  and 
instructions  for  compliance  with  these 
techniques  to  each  agency  in  the 
presentation  of  its  solicitation. 

Section  6  of  the  Policy  Directive  sets 
forth  the  eligibility  and  application 
requirements.  SBA  also  received  several 
xonunents  on  this  section. 

One  commenter  requested  that  SBA 
include  language  in  section  6(a)(1) 
outlining  when  a  wholly-owned 
subsidiary  can  participate  in  the  SBIR 
Program.  SBA  notes  that  this  issue  is 
addressed  in  the  Policy  Directive's 
definition  section  and  in  its  size 
regulations  (13  CFR  121.702).  Both 
provide  that  a  concern  eligible  for  an 
SBIR  award  must  be  at  least  51  percent 
owned  and  controlled  by  one  or  more 
individuals  who  are  citizens  of,  or 
permanent  resident  aliens  in,  the  United 
States.  SBA  notes  that  this  issue  was 
also  addressed  in  an  Office  of  Hearings 
and  Appeals  (OHA)  ruling.  Size  Appeal 
ofCBR  Laboratories.  Inc.,  SBA  No.  SIZ 
4423  (Jan.  10,  2001).  hi  that  appeal, 
OHA  ruled  that  a  firm  that  is  otherwise 
eligible  for  an  SBIR  award  is 
disqualified  because  it  is  wholly-owned 
by  another  entity.  At  this  time,  SBA  is 
considering  this  issue  and  if  SBA 
determines  that  a  change  in  the 
regulation  is  necessary,  it  will  issue  a 
proposed  regulation  pursuant  to  Notice 
and  Comment  rulemaking.  If  there  is  a 
change  in  the  regulation,  the  Directive 
will  be  changed  accordingly. 

One  conunenter  suggested  that  some 
reference  should  be  made  in  section  6(a) 
addressing  restrictions  on  the 
employment  of  foreign  nationals  to 
Work  on  SBIR  contracts  because  there 
are  International  Traffic  in  Arms 
Regulations  (ITAR),  which  need  to  be 
considered  when  allowing  foreign 
nationals  to  work  on  contracts  involving 
technology.  SBA  declines  to  include 
this  reference  because  it  believes  that 
the  qualifications  of  individuals 


performing  under  SBIR  awards  are 
agency  determinations. 

One  conunenter  asked  for  clarification 
as  to  whether  the  subcontracting 
limitation  in  sections  6(a)(2)  and  (3)  of 
the  Policy  Directive  is  defined  by  dollar 
value  or  quantity  of  work.  SBA  believes 
that  agencies  are  in  the  best  position  to 
make  this  determination,  which  may 
depend  on  project  requirements  set  by 
the  agency. 

Another  commenter  noted  that 
Professional  Employer  Organizations 
(PEO)  are  referenced  in  section  6(a)(4)  of 
the  Policy  Directive,  but  not  defined.  At 
this  time,  SBA  is  considering  a 
definition  that  could  be  used  for  the 
SBIR  Program  and  for  its  size 
regulations,  but  notes  that  it  generally 
considers  a  PEO  to  be  an  organization 
that  provides  an  integrated  approach  to 
the  management  and  administration  of 
the  human  resources  and  employer  risk 
of  its  clients,  by  contractually  assmning 
substantial  employer  rights, 
responsibilities,  and  risk,  through  the 
establishment  and  maintenance  of  an 
employer  relationship  with  the  workers 
assigned  to  its  clients. 

One  commenter  expressed  support  for 
section  6(a)(5)  of  the  Policy  Directive, 
which  allows  a  grantee  to  conduct  part 
of  the  R&D  effort  outside  the  United 
States  (e.g.,  proposal  may  be  to  develop 
ways  to  market  American  Agricultural 
products  overseas  so  it  may  be 
necessary  to  go  overseas  to  conduct 
some  R&D).  Another  commenter  stated 
that  the  Policy  Directive  should  allow 
concerns  to  perform  R/R&D  outside  of 
the  United  States  if  there  is  a  special 
consultant  or  instrumentation  that  they 
need.  SBA  believes  that  in  rare  and 
unique  circumstances,  agencies  may 
approve  a  portion  of  the  project  to  be 
conducted  or  obtained  outside  of  the 
United  States.  The  Policy  Directive 
provision  providing  for  Uiis  is  designed 
to  increase  the  likelihood  of  success  in 
achieving  the  goals  and  objectives  of  the 
research  project. 

SBA  received  a  few  comments 
concerning  commercialization  plans, 
which  are  discussed  in  section  6(b)  of 
the  Policy  Directive.  One  commenter 
expressed  its  support  for  the 
commercialization  plan  because  it  will 
help  agencies  select  Phase  11  winners 
with  the  best  chance  of 
commercialization.  SBA  agrees  that  the 
statutory  requirement  for  the  inclusion 
of  a  succinct  commercialization  plan 
vsrith  each  Phase  11  proposal  moving 
toward  commercialization  will  enhance 
significantly  the  likelihood  of  project 
success  in  Uie  marketplace  and  the 
ability  of  the  agency  to  identify  Phase  11 
participants  with  the  best  chance  of 
commercialization. 


Another  commenter  stated  that  SBA 
should  distinguish  between  a 
commercialization  plan  and  a  business 
plan  in  the  Policy  Directive,  that  there 
should  be  a  page  limit  on  the 
commercialization  plan  and  that  it 
should  not  be  included  in  the  page  limit 
for  the  application.  The  Policy  Directive 
prescribes  page  limits  on  Phase  I 
proposals  only.  Each  agency  establishes 
a  Phase  II  proposal  package  according  to 
its  agency-specific  requirements.  In 
addition,  SBA  believes  that  it  has 
provided  sufficient  guidance  in  the 
Policy  Directive  on  what  must  be 
included  in  the  commercialization  plan, 
and  this  guidance  distinguishes  a 
commercialization  plan  fitim  a  business 
plan. 

One  commenter  asked  for  clarification 
on  section  6(b)(1),  which  provides  that 
Phase  I  proposers  with  more  than  15 
Phase  n  awards  must  "document"  their 
Phase  ni  funding  efforts.  In  response  to 
this  comment.  SBA  notes  that  an 
ultimate  goal  of  the  SBIR  Program  is  to 
commercialize  the  subject  of  the 
research  project.  Phase  I  applicants  that 
have  received  more  than  15  Phase  II 
awards  in  the  last  5  fiscal  years  are 
obligated  to  "document  the  extent  to 
which  it  was  able  to  secure  Phase  m 
funding  to  develop  concepts  resulting 
ftom  previous  Phase  n  SBIR  awards." 
The  form  of  such  documentation  may 
include  letters  requesting  funding  from 
individuals,  financial  institutions,  etc. 
and  the  responses  received,  as  well  as 
other  items  or  approaches  deemed 
appropriate  by  agencies  in  their 
evaluation  of  this  requirement. 

Section  7  of  the  Policy  Directive 
outlines  the  SBIR  funding  process.  SBA 
received  several  comments  to  this 
section.  SBA  received  a  few  conunents 
on  section  7(a)(l)(iii).  One  commenter 
stated  that  agencies  must  provide  SBA 
and  each  SBIR  agency  a  list  of  Phase  I 
and  Phase  n  awardees  and  suggested 
that  it  be  sent  only  to  SBA  for  inclusion 
in  Tech-Net  so  that  all  agencies  can 
access  it.  SBA  concurs.  The  Tech-Net 
Database  System,  as  described  in 
Section  11(e)  of  the  Policy  Directive,  is 
developed  and  designed  to  accomplish 
this  objective. 

SBA  received  two  comments  on 
funding  essentially  equivalent  work, 
addressed  in  section  7(a)(l)(iii)  of  the 
Policy  Directive.  One  conunenter  thinks 
it  is  a  good  idea  for  applicants  to 
indicate  if  proposals  for  essentially 
equivalent  work  were  made  or 
anticipated  to  be  made  to  prevent 
duplicative  awards.  Another  conunenter 
noted  problems  that  arise  with  duplicate 
funding.  SBA  recognizes  that  applicants 
may  propose  essentially  equivalent 
work  to  more  than  one  agency.  The 
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requirement  is  that  applicants  must 
inform  each  agency  of  a  duplicate 
proposal  submission  to  more  than  one 
agency.  In  addition,  SBA  notes  that  the 
Policy  Directive  requires  that  each 
agency  provide  to  SBA  and  to  each  SBIR 
agency  a  listing  of  awardees,  including 
their  address  and  title  of  each  project. 
This  information  will  be  uploaded  into 
ihe  SBA  Tech-Net  database,  which  can 
then  be  searched  by  all  SBIR  agencies  in 
real-time  before  the  issuance  of  an 
award  for  duplicative  funding  (as 
described  in  Section  11(e)  of  the  Policy 
Directive).  In  addition,  agency 
solicitations  are  required  to  contain  a 
warning  that  applicants  may  not  receive 
more  than  one  award  for  essentially 
equivalent  work. 

SBA  received  a  few  comments  on 
reviewing  and  awarding  Phase  I  awards 
set  forth  in  sections  7(a),  (b).  and  (c)  of 
the  Policy  Directive.  One  commenter 
expressed  support  for  external  peer 
review  with  lots  of  ad  hoc  reviewers  in 
addition  to  panel  reviewers.  The 
commenter  feh  that  this  is  the  best  way 
to  ensure  a  thorou^  and  fair  review. 
The  commenter  noted  that  outside  peer 
reviews  take  longer  and  so  also  supports 
allowing  Phase  I  to  take  up  to  12 
months,  based  on  agency  needs. 
Another  commenter  stated  that  section 
7(a)(1)  refers  to  6  months  for  the  time  by 
which  Phase  I  awards  should  be  made 
after  solicitation  closing  date.  However, 
some  agencies  use  less  time.  The 
commenter  questioned  whether  this  was 
appropriate.  Another  commenter  agreed 
that  notifying  Phase  I  awardees  within 
6  months  of  a  solicitation  closing  date 
is  realistic,  although  some  agencies  may 
be  doing  this  in  a  shorter  amoimt  of 
time. 

SBA  recognizes  that  agencies  may 
have  requirements,  such  as  external 
peer  review,  that  may  make  it  difficult 
to  achieve  the  desired  time  of  6  months 
from  solicitation  to  award.  SBA  notes 
that  although  6  months  from  the  closing 
date  of  the  solicitation  to  award  is  the 
routine  "benchmark,"  agencies  are 
encouraged  to  reduce  that  time  frame 
wherever  practicable.  The  Policy 
Directive  provides  that,  based  on  agency 
needs,  agencies  are  permitted  to  extend 
that  period  up  to  12  months.  Although 
one  commenter  believes  this  length  of 
time  may  place  a  burden  on  small 
businesses,  SBA  disagrees  and  believes 
there  is  a  strong  need  for  a  thorough  and 
fair  process. 

One  commenter  suggested  that  section 
7(c)(1)  should  state  that  in  addition  to 
the  basic  proposal  evaluation  criteria, 
secondary  considerations  might  include 
program  balance  or  critical  agency 
requirements.  SBA  agrees  and  believes 
that  all  proposal  evaluation 


considerations  should  be  identified 
clearly  in  each  agency's  solicitation. 
SBA  amends  the  Directive  accordingly. 

Several  commenters  stated  that  the 
Directive  addresses  profit  in  section  7(f), 
but  does  not  address  indirect  cost 
recovery.  These  commenters  believe 
that  different  indirect  cost  policies 
among  the  agencies  often  cause  SBCs  to 
effectively  subsidize  SBIR  projects, 
which  is  an  imintended  consequence. 
Therefore,  these  commenters 
reconunended  that  SBA  provide  an 
indirect  cost  policy  that  is  imiform 
across  all  the  agencies.  SBA  does  not 
agree  that  the  Policy  Directive  should 
address  this  issue.  Each  agency  has  an 
indirect  cost  policy  designed  to 
accommodate  the  request  for  recovery  of 
most  applicants.  Those  applicants  that 
demonstrate  exceptional  need  should 
address  that  need  to  the  agency. 

The  majority  of  the  comments 
received  on  this  section  concerned  the 
funding  amounts  for  Phases  I  and  II.  In 
its  proposed  Directive,  in  section  7(h), 
SBA  stated  that  agencies  could  award 
SBIR  funding  agreements  that  exceeded 
the  guideline  of  $100,000  for  Phase  I 
and  $750,000  for  Phase  II.  Some 
commenters  believed  that  allowing 
agencies  to  exceed  the  Phase  I  and  II 
guidelines  of  $100,000  and  $750,000, 
respectively,  provides  too  much 
discretion  to  the  agencies  and  is 
inconsistent  vnth  the  statute.  These 
commenters  argued  that  if  agencies  were 
allowed  to  award  larger  funding 
agreements,  less  awards  would  be  made 
to  small  businesses.  Other  commenters 
stated  that  SBA  should  ensure  that 
agencies  comply  with  the  funding 
award  guidelines  in  all  but  limited 
circumstances  and  ensure  that  award 
amoimts  are  not  substantially  greater 
than  the  $100,00  and  $750,000  amounts. 
One  commenter  supported  granting 
awards  in  excess  of  Uie  $100,000  and 
$750,000  limitations.  Finally,  two 
commenters  noted  that  there  was  an 
inconsistency  in  the  proposed  Directive 
between  sections  7(h)(2)  and  10(b)(7) 
with  respect  to  when  an  agency  must 
report  Phase  I  awards  to  SBA. 

SBA  has  clarified  the  Policy  Directive 
to  identify  $100,000  in  Phase  I  and 
$750,000  in  Phase  11  as  award  amoimts 
that  generally  may  not  be  exceeded. 
Agencies  may  exceed  these  dollar  levels 
where  appropriate  for  a  particular 
project,  but  must  provide  justification  to 
SBA  for  doing  so.  SBA  believes  that  this 
is  consistent  with  the  statute  and 
legislative  history  and  that  flexibility  is 
necessary  to  achieve  success  in  projects 
that  most  likely  would  not  be  successful 
otherwise,  for  example,  drug  discovery. 
Along  similar  lines,  two  commenters 

stated  that  there  should  be  provisions 


for  adjusting  the  amount  of  awards  for 
inflation.  SBA  concurs  and  is  currently 
reviewing  the  matter.  In  the  meantime, 
agencies  may  exceed  statutory  levels 
where  appropriate  for  a  particular 
project,  but  must  provide  a  written 
justification  to  SBA. 

Section  8  of  the  Policy  Directive  sets 
forth  the  terms  of  agreement  under  SBIR 
awards.  SBA  received  several  comments 
on  this  section.  Specifically,  SBA 
received  numerous  comments 
concerning  section  8(b),  which 
addresses  data  rights  for  Phases  I,  II  and 
in  awards.  Two  commenters  suggested 
that  SBA  state  that  the  removal  or 
inclusion  of  the  SBIR  data  rights  clause 
is  non-negotiable  and  that  the  data 
rights  clause  is  automatically  inserted 
into  the  Phase  III  award 
notwithstanding  an  agency's  failxire  or 
refusal  to  do  so.  The  commenter  also 
wanted  these  changes  to  apply 
retroactively.  Another  commenter 
thought  that  agencies  should  be  allowed 
to  negotiate  for  these  rights  prior  to 
award. 

Several  commenters  thought  this 
section,  addressing  the  period  of  data 
rights  protection,  should  be  clarified. 
One  commenter  believed  that  as  set 
forth  in  the  proposed  rule,  the  clause 
means  that  for  projects  that  receive  both 
a  Phase  I  and  Phase  11  award,  the  4  year 
protection  period  begins  at  the  end  of 
Phase  I  and  ends  four  years  later.  This 
would  mean  that  data  rights  from  Phase 
II  would  only  be  protected  for 
approximately  two  years  following 
completion  of  the  Phase  II  project. 
Another  comment  recommended  that 
SBA  should  ensiu^  in  the  Directive  that 
agencies  know  they  have  to  protect  all 
SBIR  technical  data  from  all  prior 
phases  for  a  period  of  not  less  than  4 
years  itom  completion  of  the  last  phase 
of  the  SBIR  Program.  Similarly,  one 
commenter  stated  that  the  Directive  is 
unclear  on  protecting  rights  for  Phase  III 
work  that  does  not  inunediately  follow 
a  Phase  n.  For  example,  the  proposed 
Directive  stated  that  the  four  year 
protection  period  starts  at  the  end  of 
Phase  II,  then  when  a  Phase  IH  starts, 
protection  is  granted  during  the 
diuation  of  the  Phase  III  and  a  new  four 
year  protection  period  starts  when  the 
Phase  in  ends.  The  commenter  asked 
what  happens  if  the  Phase  III  does  not 
start  until  after  the  first  four-year  clock 
has  run  out.  Finally,  one  commenter 
recommended  SBA  amend  the  Directive 
to  state  that  data  rights  apply  to 
subcontracts. 

SBA  amends  the  Policy  Directive  to 
clarify  that  agencies  are  required  by 
statute  to  protect  SBIR  data  rights 
developed  from  Phases  I,  II,  and  ID 
awards,  including  subcontracts  to  such 
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awards,  for  a  period  of  at  least  4  years 
from  the  last  deliverable  under  that 
award.  In  addition,  SBA  amends  the 
Directive  to  emphasize  that  agencies 
cannot  condition  a  Phase  III  award  on 
a  concern  giving  up  its  SBIR  data  rights. 
Likewise,  the  Policy  Directive  clarifies 
that  SBIR  data  rights  can  not  be 
negotiated  or  diminished  by  the  funding 
agency.  The  Policy  Directive  prohibits 
the  negotiation  for  SBIR  data  rights 
before  awarding  an  SBIR  funding 
agreement.  Negotiations  with  the  SBIR 
awardee  must  be  via  a  separate 
agreement,  made  without  pressure  or 
coercion  by  the  agency  or  any  other 
party. 

The  Policy  Directive  also  clarifies  that 
any  data  developed  under  a  Phase  III 
funding  agreement  must  be  protected  by 
SBIR  data  rights.  Any  data  developed 
under  Phase  1, 11,  or  III  continues  to  be 
protected  for  a  period  of  at  least  4  years 
from  delivery  of  the  last  deliverable 
imder  that  award.  The  Policy  Directive 
clarifies  that  although  agencies  are 
released  fixim  obligation  to  protect  SBIR 
data  upon  expiration  of  the  protection 
period,  any  such  data  that  is  also 
protected  and  referenced  under  a 
subsequent  SBIR  award  must  remain 
protected  through  the  protection  period 
of  that  subsequent  SBIR  award.  For 
example,  if  a  Phase  III  award  that  is 
issued  within  the  Phase  II  data  rights 
protection  period  refers  to  and  protects 
the  data  developed  and  protected  imder 
the  Phase  II  award,  then  that  data  must 
continue  to  be  protected  through  the 
Phase  ni  protection  period. 

SBA  received  one  comment  on 
patents  and  copyrights.  The  comment 
stated  that  SBA  should  clarify  the  data 
rights  because  neither  the  statute  nor  the 
SBA  Directive  establish  separate  rights 
of  the  parties  respecting  patents  or 
copyrights.  SBA  believes  that  these 
subjects  are  covered  adequately  in  the 
instructions  to  agencies  for  preparation 
of  SBIR  Program  solicitations  (Appendix 
I). 

SBA  received  one  conunent 
requesting  that  the  Policy  Directive 
address  the  selling  of  licenses  or 
technical  data  language  and  the 
Government  purchasing  such  data  from 
SBIR  awardees.  SBA  believes  that 
agencies  or  their  prime  contractors. 
Government-owned,  contractor-operated 
facilities,  or  Federally-funded  research 
and  development  centers  should 
negotiate  the  piuchase  or  licensed  use  of 
SBIR  funded  technology  directly  with 
the  SBIR  awardee.  This  should  be  done 
through  the  agencies'  routine 
acquisition  and  prociuement  procedures 
and  should  not  be  a  condition  of  the 
SBIR  funding  agreement.^ 


Section  9  of  the  Policy  Directive 
outlines  the  responsibilities  of  SBIR 
Participating  Agencies  and 
Departments.  One  commenter  stated 
that  it  is  not  realistic  for  agencies  to 
provide  a  report  to  SBA  within  4 
months  of  receiving  their 
appropriations,  as  required  by  section 
9(a)(1).  SBA  can  not  change  this 
requirement  or  time  period  and  notes 
that  the  Small  Business  Act  specifically 
prescribes  this  time  period. 

SBA  received  several  comments  on 
reporting  requirements  of  SBIR 
agencies.  Two  commenters  queried 
whether,  pursuant  to  section  9(a)(12)  of 
the  Policy  Directive,  participating 
agencies  must  report  every  Phase  II 
effort  that  does  not  result  in  a  Phase  m 
award.  Both  commenters  thought  that 
the  requirement  was  too  broad  and 
should  be  narrowed.  A  separate 
commenter  supported  this  reporting 
requirement.  Two  commenters  argued 
that  SBIR  Program  Managers  do  not 
know  when  such  a  contract  may  have 
been  issued  to  a  non-SBIR  awardee. 

Another  commenter  stated  that  it 
interprets  the  reporting  requirements  of 
the  Policy  Directive  to  apply  to  cases 
where  an  agency  wants  to  use  the  SBC's 
data/technology  but  does  not  want  to 
use  the  original  SBC.  If  the  SBIR 
awardee  is  still  in  the  four-year 
protection  umbrella,  the  agency  cannot 
release  the  data/technology.  The  Policy 
Directive  is  clear  that  agencies  are 
required  to  report  only  those  instances 
where  a  follow-on  award  with  non-SBIR 
funds  was  issued  to  a  concern  other 
than  the  SBIR  awardee  that  developed 
the  technology  to  be  pursued  imder  that 
follow-on  award.  Finally,  SBA  believes 
that  the  satisfaction  of  this  requirement 
calls  for  agency  coordination  of,  at  least, 
SBIR  Program  Managers/Coordinators 
with  contracting  activities. 

SBA  received  one  comment  on 
section  9(a)(13).  The  commenter 
questioned  who  in  the  agency  does  the 
agency's  annual  performance  plan  and 
how  different  that  report  is  from  the 
annual  data  report.  The  Act  requires 
each  agency  participating  in  the  SBIR 
program  to  submit  to  SBA  an  aimual 
report  on  the  conduct  of  its  SBIR 
Program.  This  is  different  from  the  Act's 
requirement  that  each  agency  also 
include  a  section  on  its  SBIR  Program  as 
part  of  its  annual  performance  plan 
required  by  31  U.S.C.  1115(a)  &  (b),  and 
must  submit  such  section  to  the  Senate 
Committee  on  Small  Business  and 
Entrepreneurship  and  to  the  House 
Committees  on  Science  and  Small 
Business. 

SBA  received  several  comments  on 
the  "Coordination  of  Technology 
Development  Programs,"  and  concern 


that  it  was  not  addressed  in  the 
proposed  Directive.  Section  9(u)  of  the 
Small  Business  Act  permits  each  agency 
that  has  established  a  Technology 
Development  Program  to  utilize  that 
program  in  furtherance  of  its  SBIR 
Program.  Specifically,  the  Act  permits 
an  agency  that  has  established  a 
Technology  Development  Program  to 
review  for  funding  imder  that  program, 
in  each  fiscal  year,  any  proposal  to 
provide  outreach  and  assistance  to  1  or 
more  SBCs  interested  in  participating  in 
the  SBIR  Program.  This  includes  any 
proposal  to  make  a  grant  or  loan  to  a 
company  to  pay  a  portion  or  all  of  the 
cost  of  developing  an  SBIR  proposal, 
from  an  entity,  organization,  or 
individual  located  in — (1)  a  State  that  is 
eligible  to  participate  in  that  technology 
development  program;  or  (2)  an 
Additionally  Eligible  State.  This  also 
includes  any  meritorious  proposal  for 
an  SBIR  Phase  I  award  that  is  not 
funded  through  the  SBIR  Program  for 
that  fiscal  year  due  to  funding 
constraints,  from  an  SBC  located  in  a 
state  identified  in  (1)  or  (2)  immediately 
above.  The  Policy  Directive,  in  section 
9(b),  now  includes  this  provision. 

SBA  received  two  comments  seeking 
clarification  on  discretionary  technical 
assistance.  One  commenter  stated  that 
this  section  suggests  that  the  $4,000  of 
technical  assistance  will  be  in  addition 
to  the  award  and  will  count  as  part  of 
the  agency's  SBIR  funding.  SBA  has 
amended  section  9(c)(1)  of  the  Policy 
Directive  to  provide  further  guidance 
regarding  discretionary  technical 
assistance.  The  Act  allows  discretionary 
technical  assistance  to  Phase  I  and  II 
awardees.  Agencies  may  provide  up  to 
$4,000  in  Phase  I  for  such  assistance,  in 
addition  to  the  award  amoimt.  Each 
agency  may  allow  Phase  n  awardees  to 
expend  up  to  $4,000  per  year  for  such 
assistance,  using  funds  available  ftom 
the  previously  determined  award 
amount.  Statutory  funding  guidelines 
are  not  altered  by  this  provision. 

SBA  received  comments  noting  the 
"gaps,"  or  length  of  time  betweenSBIR 
awards.  SBA  adds  a  provision 
addressing  gap  funding.  According  to 
section  9(d)  of  the  Policy  Directive, 
agencies  are  encouraged  to  develop 
programs  to  reduce  the  time  period 
between  the  issuance  of  SBIR  Phase  I 
and  Phase  II  awards.  As  appropriate, 
agencies  should  develop  accelerated 
proposal  and  evaluation  procedures 
designed  to  address  the  gap  in  funding 
these  competitive  awards. 

SBA  adds  a  provision  at  section  9(f) 
that  states  that  each  SBIR  agency  must 
expend  2.5  percent  of  its  extramural 
budget  on  awards  made  to  SBCs. 
Agencies  may  not  make  available  for  the 
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purpose  of  meeting  the  2.5  percent  an 
amoimt  of  its  extramural  budget  for 
basic  research  that  exceeds  2.5  percent. 
Funding  agreements  with  SBCs  for  R/ 
R&D  that  result  from  competitive  or 
single  source  selections  other  than  an 
SBIR  Program  will  not  be  considered  to 
meet  any  portion  of  the  2.5  percent. 
This  is  a  statutory  requirement  that 
agencies  have  been  required  to  follow 
for  several  years,  and  although  the 
extramural  budget  is  discussed  in 
section  2  of  the  Policy  Directive,  SBA 
believes  it  should  be  set  forth  in  full  in 
this  section. 

One  commenter  claimed  that  although 
section  9  of  the  Policy  Directive  bars  use 
of  any  SBIR  budget  for  administrative 
costs,  there  are  agencies  that  do  this. 
The  Act  and  the  Policy  Directive,  at 
section  9(f)(2),  explicitly  prohibit  any 
agency  from  using  any  portion  of  its 
SBIR  budget  for  administrative 
purposes.  Any  agency  that  is  in 
violation  should  cease  this  practice 
immediately.  SBA  will  monitor  the 
allocations  of  the  agencies  SBIR  budgets 
more  closely  in  the  future,  and  use  the 
report  submitted  to  SBA  for  calculating 
their  extramural  R/R&D  budgets  to 
determine  the  actual  annual  SBIR 
expenditures  each  should  allocate.  SBA 
will  report  to  Congress  any  agency  that 
fails  to  meet  the  required  annual 
expenditure. 

SBA  removes  the  provision  that 
would  have  allowed  agencies  to 
subcontract  portions  of  the  SBIR 
funding  agreement  back  to  the  issuing 
agency  in  all  instances.  SBA  received 
several  comments  stating  that  agencies 
~  should  not  be  allowed  to  subcontract 
portions  of  the  SBIR  funding  agreements 
back  to  the  funding  agency  or  another 
agency  because  it  creates  a  serious 
conflict  of  interest  as  the  awarding 
agency  would  benefit  directly  from  a 
proposal  it  may  award.  Some 
commenters  believed  this  takes 
flexibility  away  fitjm  SBCs.  One 
commenter  thought  this  provision  was  a 
good  idea  because  some  of  the  best 
scientists  work  for  the  Government  and 
SBA  should  not  restrict  SBIR  awardees 
from  working  with  them. 

SBA  amends  the  Policy  Directive  at 
section  9(f)(3)  to  specifically  state  that 
an  agency  must  not  be  allowed  to 
subcontract  any  portion  of  the  SBIR 
award  back  to  the  issuing  agency  or  to 
any  other  Federal  governmental  unit 
unless  SBA  determines,  based  upon 
information  provided  by  the  agency, 
that  it  would  be  helpful  to  the  small 
business  and  it  would  not  create  a 
conflict  of  interest. 

Similarly,  SBA  received  two 
comments  on  this  issue  concerning 
Cooperative  Research  and  Development 


Agreements  (CRADAs).  One  commenter 
stated  that  it  does  not  think  that  the 
subcontracting  section  should  apply  to 
CRADAs.  Another  commenter  statCKl 
that  collaboration  between  agencies  and 
SBCs  is  possible  without  the  transfer  of 
funds  through  CRADAs.  SBA  believes 
that  the  prohibition  on  subcontracting 
should  be  interpreted  to  mean  that  no 
portion  of  an  award  financed  under  the 
SBIR  Program  may  be  returned  to  the 
issuing  agency  or  to  any  other 
Govenmiental  unit,  unless  approved  by 
SBA.  This,  however,  does  not  interfere 
with  the  use  of  a  CRADA,  or  any  other 
collaborative  mechanism  that  does  not 
have  SBIR  funds  attached  to  it,  in  the 
performance  of  an  SBIR  project. 

SBA  received  two  comments  on 
whether  or  not  a  Phase  II  can  be  funded 
by  an  agency  that  did  not  fund  the 
Phase  I  award.  One  commenter  thought 
SBA  should  not  allow  Phase  II  awards 
to  be  funded  by  a  different  agency 
because  it  encourages  firms  to  shop  a 
turned  down  Phase  II.  The  other 
commenter  thought  SBA  should  allow  a 
Phase  n  to  be  funded  by  another  agency 
as  long  as  there  are  uniform  practices. 
SBA  believes  that  allowing  a  different 
agency  to  fund  a  Phase  II  award  will 
increase  the  likelihood  of  success  for 
meritorious  Phase  II  projects  that  would 
not  receive  funding  otherwise.  It  is 
important  to  note  that  the  SBIR  Program 
has  allowed  the  funding  of  Phase  II 
proposals  within  an  agency  (for 
example.  Department  of  Defense  and  its 
components.  Department  of  Health  and 
Human  Services  and  its  components, 
including  the  National  Institutes  of 
Health  and  its  components,  etc.)  since 
the  inception  of  the  Program.  In 
addition,  SBA  believes  that  the 
guidance  provided  for  such  transfers 
between  agencies  assures  uniform 
practice. 

Section  10  of  the  Policy  Directive 
describes  in  detail  the  aimual  report 
each  participating  agency  must  submit 
to  SBA  on  the  SBIR  Program.  One 
commenter  stated  that  section  10(b)(7) 
seems  to  conflict  with  an  earlier 
statement  in  the  Directive  that  states 
agencies  must  report  only  cases  in 
which  the  cumulative  Phase  I  and  Phase 
II  guideline  of  $850,000  are  exceeded. 
Another  commenter  argued  that 
agencies  should  not  have  to  report  this. 
The  Directive  is  clear  that  agencies  are 
required  to  report  and  justify  any  Phase 
I  award  exceeding  $100,000  and  any 
Phase  n  award  exceeding  $750,000. 
Although  the  Directive  permits  agencies 
to  exceed  these  dollar  levels  where 
appropriate  for  a  particular  project, 
these  instances  must  be  reported  and 
justified  to  monitor  the  program  and 
ensure  there  is  no  abuse. 


Two  commenters  questioned  why 
agencies  have  to,  pursuant  to  section 
10(b)(8),  report  when  a  Phase  I  process 
exceeds  6  months,  especially  since  the 
Policy  Directive  permits  the  process  to 
take  up  to  one  year.  While  SBA 
recognizes  that  an  agency  may  not  be 
able  to  meet  the  6  months  from 
solicitation  to  award  period  in  all  cases, 
that  time  frame  remains  as  the  standard 
that  all  agencies  should  work  toward. 
SBA  requires  this  information  because  it 
is  charged  with  monitoring  the  program, 
including  ensuring  the  solicitation  and 
award  process  is  performed  in  a  timely 
and  fair  manner. 

Section  10(b)(9)  of  the  Policy 
Directive  states  that  the  agency  must 
instruct  a  Phase  III  awardee  to  provide 
the  name,  address,  project  title,  and 
dollar  amount  obligated.  One 
commenter  questioned  whether  the 
agency  has  such  authority  and  another 
stated  that  the  agency  already  has  this 
information.  SBA  amended  this  section 
to  require  each  agency  to  provide  this 
data. 

Section  10(b)(10)  requires  the  agency 
to  report  when  only  one  proposal  is 
received.  One  commenter  believed  this 
is  unnecessary  and  a  burden  on  the 
agencies.  The  commenter  believes  that  it 
may  encourage  agencies  to  reduce, 
rather  than  maximize,  the  number  of 
topics  and  subtopics.  SBA  disagrees.  In 
order  to  maintain  the  competitive  nature 
of  the  SBIR  Program,  agencies  should 
assess  the  number  of  proposals  received 
for  a  given  topic  or  subtopic  and  use 
this  information  to  determine  if  they 
should  continue  funding  this 
technology  in  future  SBIR  solicitations. 
In  addition,  the  Policy  Directive 
requires  each  agency's  aimual  report  to 
contain  justification  for  any  award  made 
under  a  topic  or  subtopic  where  the 
agency  received  only  one  proposal. 
Collection  of  this  information  on  a 
quarterly  basis,  and  updated  in  the 
agency's  annual  report,  is  necessary  to 
meet  informational  requests  quickly. 

One  commenter  stated  that  agencies 
should  report  the  duration  of  the  SBIR- 
funded  tasking  prior  to  Phase  III  award 
and  the  lapsed  time  to  award  for  Phase 
ID.  The  commenter  stated  that  in  some 
cases.  Phase  11  awards  exceed  five  years 
to  award  date  from  close  of  the 
solicitation,  but  SBIR  provided  about  30 
months  of  funded  effort.  SBA  believes 
that  agencies  should  ensure  that  the 
time  period  between  Phase  I  and  Phase 
II,  and  between  Phase  II  and  Phase  III, 
are  kept  to  the  absolute  minimum,  based 
on  agency  needs  and  requirements. 
One  conmienter  argued  that  it  is 
unnecessary  for  agencies  to  report  when 
companies  receive  more  than  15  Phase 
n  awards.  SBA  notes  that  this 
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requirement,  set  forth  in  section 
10(b)(ll)  of  the  Policy  Directive,  is  a 
corollary  to  the  requirement  in  the  Act 
that  an  SBC  that  has  received  more  than 
15  SBIR  Phase  II  awards  in  the  last  5 
fiscal  years  must,  in  its  Phase  I  proposal, 
provide  certain  data,  including  the 
current  commercialization  status  of  each 
Phase  n  award.  Therefore,  it  is  not  an 
unnecessary  requirement. 

Section  11  of  the  Policy  Directive  sets 
forth  the  SBA's  responsibilities  with 
respect  to  the  SBIR  Program.  Two 
commenters  questioned  how  SBA  will 
determine  whether  follow-on  funding 
non-federal  commitments  were  properly 
considered  in  the  evaluation  of  Phase  II 
proposals  as  set  forth  in  section  11(c)(3). 
SBA  plans  to  request  information  from 
agencies  as  necessary  to  meet  its 
monitoring  responsibilities. 

SBA  received  several  conunents  about 
its  SBIR  database,  set  forth  in  section 
11(e)  of  the  Policy  Directive.  There  were 
several  general  comments  about  the 
database.  Two  comments  supported  the 
database  and  stated  that  capabilities 
a^orded  SBA  with  Tech  Net  should 
improve  the  ability  of  participating 
agencies  to  best  implement  the  SBIR 
Program.  One  comment  expressed 
concern  over  the  data  collection  from 
SBCs,  believing  it  may  discourage  them 
from  wanting  to  participate  in  the  SBIR 
Program.  In  contrast,  one  conmienter 
stated  it  does  not  believe  the  Policy 
Directive  sets  forth  an  approach  to 
creating  the  Government  database  that  is 
responsive  to  the  reauthorization 
legislation.  This  commenter  believes 
that  the  database  should  track 
commercialization  and  accoimt  for 
outcomes  that  result  in  savings  to  the 
Government,  as  well  as  capture  the 
company  outcomes  like  initial  public 
offerings  and  mergers  and  acquisitions. 
Yet  another  commenter  recommended 
that  the  requirements  and  format  for 
Tech-net  commercialization  and  sales 
data  be  standardized  and  uniform  for  all 
agencies. 

SBA  agrees  that  the  database  and  its 
capabilities  will  improve  the  ability  of 
participating  agencies  to  best  implement 
the  SBIR  Program  and  allow  SBA  to 
evaluate  the  program  as  it  relates  to 
outcomes  and  outputs.  In  addition,  SBA 
believes  it  has  developed  the  data 
collection  items  to  meet  the 
requirements  of  the  Act.  The  format  for 
the  Tech-Net  commercialization  data 
will  be  standardized  and  imiform  across ' 
agencies. 

One  commenter  stated  that  because 
the  technical  abstract  is  important  for 
the  peer  review  and  internal  reviews,  it 
should  be  at  least  200  words,  but  no 
more  than  400.  SBA  disagrees  and 
believes  that  a  limit  of  200  words,  as  set 


forth  in  section  11(e)(2)  of  the  Policy 
Directive,  is  sufficient  for  the  technical 
abstract  of  the  project. 

There  were  dso  comments  concerning 
specific  aspects  of  the  database.  Several 
commenters  did  not  feel  that  Tech  Net 
should  include  information  about 
applicants  that  do  not  receive  a  Phase  I 
award  because  it  is  too  time  consuming 
and  useless  information.  In  response, 
SBA  notes  that  the  Act  requires  specific 
data  to  be  collected  for  the  Government 
database  regarding  each  applicant  that 
does  not  receive  a  Phase  I  or  Phase  II 
award. 

Two  commenters  stated  that  the 
Policy  Directive  should  provide  that 
Federal  agencies  are  not  responsible  for 
submitting  or  verifying  the  information 
submitted  by  the  awardees.  These 
commenters  also  stated  that  SBA  should 
provide  detailed  guidelines  and 
instructions  to  the  Phase  U  firms  on  the 
specific  information  that  SBA  wants 
submitted  and  make  allowance  for  the 
many  ways  that  companies  might  try  to 
develop  revenue.  Another  commenter 
noted  that  it  will  be  difficult  to  get  valid 
revenue  and  investment  information 
frtim  each  Phase  II  awardee.  SBA  notes 
that  agencies  are  required  to  prepare 
their  Phase  II  proposal  packages  to  meet 
the  requirements  of  the  Policy  Directive. 
This  does  not  include  verification  of  the 
information  concerning  revenue  and 
other  related  information  resulting  from 
SBIR  awards. 

One  commenter  questioned  how 
funding  agreement  officers  will  be  able 
to  verify  actual  awards  from  other 
agencies  and  use  the  database  to  view 
the  abstract  and  determine  overlap.  SBA 
is  currently  considering  ^echanisms  to 
enable  Tech-Net  to  be  used  in  this  way. 

One  commenter  expressed  concern 
about  the  privacy  and  security  of  the 
confidential  information  in  the 
database.  SBA  concurs  and  has  therefore 
developed  the  Government  Tech-Net 
Database  with  security  of  the  data  as  its 
prime  objective.  Similarly,  one 
commenter  asked  how  far  the  Freedom 
of  Information  Act  (FOIA)  exemption 
extends  with  respect  to  the  database. 
According  to  the  Act,  information 
provided  pursuant  to  the  Government 
Tech-Net  Database  is  considered 
privileged  and  confidential  and  not 
subject  to  disclosure  pursuant  to  the 
FOIA. 

One  commenter  suggested  that  SBA 
remove  the  requirement  in  section 
11(e)(9)  that  requires  the  Pubhc  Tech- 
Net  database  to  include  abstracts  for 
funded  projects  and  replace  them  with 
the  requirement  to  include  the  title  of 
the  proposed  project  and  the  name, 
address,  telephone  niunber  of  the 
official  signing  for  the  applicant.  SBA 


disagrees  with  this  suggestion  because 
abstracts  are  essential  to  understanding 
the  importance  of  the  projects  selected 
for  funding. 

One  commenter  stated  that  Tech-Net 
should  not  replace  the  cvurent  state-by- 
state  detailed  listing  maintained 
currently  by  SBA  because  it  is  useful  to 
state  economic  development  agencies. 
Tech-Net  would  requfre  states  to  re-key 
this  information  to  make  specific  data 
requests  to  SBA,  which  would  not  be 
productive.  SBA  agrees  and  will 
continue  to  post  the  state-by-state  listing 
of  awards  on  its  website.  Similarly,  one 
commenter  stated  that  the  Federal 
Government  should  share  the  database 
with  state  economic  development 
entities  that  enter  into  a  use  and 
nondisclosiu'e  agreement  with  the 
Government  regarding  the  database. 
SBA  concurs.  In  fact,  the  Policy 
Directive  provides  for  such  an 
arrangement. 

Another  conunenter  noted  that  the 
key  word  search  in  Tech-Net  has  not 
been  helpful  so  far  and  that  new  data 
fields  should  be  incorporated.  SBA 
agrees  that  the  keyword  search  can  be 
improved  and  plans  to  develop  new 
data  fields. 

One  commenter  requested  that 
agencies  collecting  the  data  manage  all 
data  collection  and  then  provide  it  to 
SBA.  This  commenter  does  not  think  it 
is  good  to  introduce  another  agency 
(SBA)  that  the  SBC  must  deal  with.  SBA 
disagrees  with  this  suggestion. 
Awardees  will  not  need  to  interact  with 
SBA.  Awardees  will  complete  the  Tech- 
Net  questions  as  part  of  each  agency's 
application  procedures. 

One  conmienter  stated  that  the 
relationship  between  Pro-Net  and  Tech 
Net  is  not  clear.  In  response  to  this 
comment,  SBA  amends  the  Policy 
Directive  to  remove  any  reference  to 
Pro-Net,  as  Tech-Net  has  been  enhanced 
to  provide  a  seamless  link  to  Pro-Net. 

Section  12  of  the  Policy  Directive 
establishes  guidance  for  the  Federal  and 
State  Technology  (FAST)  Program  and 
Outreach  Program.  SBA  notes  that 
although  the  Policy  Directive  contains 
guidance  on  this  program.  Pub.  L.  107- 
50  requires  SBA  to  promulgate 
regulations  establishing  standards  for 
the  consideration  of  proposals  under 
FAST,  including  standards  regarding 
each  of  the  considerations  identified  in 
the  statute.  SBA  is  ciirrently  drafting 
these  regulations. 

Another  comment  on  FAST  stated 
that  there  should  be  a  reduced  match  to 
encourage  outreach  to  low-income  areas 
of  states,  even  if  those  states  were  high- 
volume  states  in  terms  of  SBIR  awards. 
There  is  no  mention  of  low-income 
states  in  the  proposed  Policy  Directive. 


Federal  Register/Vol.  67,  No.  185 /Tuesday,  September  24,  2002 /Notices 


60081 


SBA  notes  that  although  this  item  is  not 
included  in  the  Policy  Directive,  it  is 
specifically  addressed  in  SBA's  annual 
FAST  Program  Announcement,  which 
may  be  found  at  www.sba.gov/sbir/ 
indexprogmms.html. 

Appendix  I  of  the  Directive  contains 
the  instructions  for  SBIR  Program 
solicitation  preparation.  One  commenter 
believed  SBA  should  highlight  the  part 
on  eligibility  in  section  1(c)  of  the 
Appendix  and  possibly  make  it  a 
separate  section.  Although  SBA  agrees 
that  this  is  an  important  issue  to  the 
program,  SBA  also  believes  that 
eligibility  is  covered  adequately  in  the 
Appendix  I  instructions. 

SBA  received  a  few  conmients  on  the 
proposal  requirements.  One  commenter 
asked  that  SBA  make  sure  the  proposal 
requirements  and  technical  and 
commercialization  reporting 
requirements  are  uniform.  SBA  believes 
that  the  Policy  Directive  accomplishes 
these  suggestions. 

SBA  received  a  comment  that  the  font 
size  should  be  at  least  11  point  because 
reviewers  often  complain  when  it  is 
smaller.  SBA  notes  that  the  Policy 
Directive,  at  3(a)(1).  provides  that  a  10- 
point  font  type  is  the  minimum.  An 
agency  may  specify  a  larger  point  font 
to  satisfy  its  needs. 

One  conunenter  stated  that  SBA 
should  modify  section  4(b)(l)(i-iv)  of 
the  Appendix  to  state  that  agencies  may 
use  their  own  wording  for  the 
evaluation  criteria.  SBA  believes  that 
the  Policy  Directive  states  the 
evaluation  criteria  contained  in  the 
Policy  Directive  are  the  minimum  to  be 
developed  by  each  agency.  Exact 
wording  is  not  required,  as  long  as  these 
minimum  criteria  are  maintained  in  the 
evaluation  process. 

SBA  received  a  few  comments  on  cost 
sharing  as  set  forth  in  section  5(e)  of  the 
Appendix.  One  commenter  stated  that 
some  agencies  use  cost  sharing  as  an 
evaluation  factor  while  another  stated 
that  cost  sharing  should  be  allowed,  but 
it  should  not  be  a  factor  in  the  review 
and  selection  process  because  larger 
small  firms  could  provide  it  and  it 
would  have  an  unfair  advantage  over 
startup  firms.  SBA  amends  the  Policy 
Directive  to  state  clearly  that  cost 
sharing  cannot  be  an  evaluation  factor. 

One  commenter  stated  that  the 
Directive  needs  to  give  consideration  to 
proposals  containing  non-monetary 
aspects  that  are  key  elements  of  carrying 
out  research — advancing  science 
through  publications,  presentation  and 
patents,  training  graduate  students 
through  collaborations.  SBA  disagrees, 
as  these  are  riot  item  considerations 
expressed  in  the  Act. 


One  comment  stated  that  the 
disclosure  permission  statement  in 
3(b)(ll)  of  the  Appendix,  which  asks 
whether  the  Government  may  disclose 
the  title,  technical  abstract  page  of  the 
proposed  project  if  the  proposal  is  not 
awarded,  is  not  consistent  with  the 
current  requirement  that  the 
Government  Tech-Net  database 
information  be  collected.  SBA  disagrees. 
The  disclosure  permission  statement  is 
discretionary  and  is  designed  to  permit 
agencies  to  respond  to  requests  from  the 
public  for  certain  information  regarding 
unfunded  proposals.  It  is  executed  on  a 
case-by-case  basis  as  a  potential 
opportunity  for  the  unhinded  applicant, 
whereas  the  Govenunent  Tech-Net 
Database  is  an  all-inclusive  requirement 
of  the  Act. 

Appendix  II  of  the  Directive  shows 
the  Tech-Net  Data  Fields  for  the  Public 
Database.  SBA  did  not  make  any 
substantive  changes  to  and  received  no 
comments  on  this  section. 

SBA  has  determined  that  this  rule 
imposes  additional  reporting  or 
recordkeeping  requirements  under  the 
Paperwork  Reduction  Act,  44  U.S.C, 
chapter  35.  Specifically,  the 
Reauthorization  Act  amended  the  Small 
Business  Act  to  require  the  creation  of 
a  public  and  Government  database  on 
'  the  SBIR  and  STTR  Programs. 
According  to  the  statute,  the  public 
database  will  include  the  name,  size, 
location  and  an  identifying  number  of 
each  SBC  that  has  received  a  Phase  I  or 
n  SBIR  award  from  a  Federal  agency;  a 
description  of  each  Phase  I  or  II  award 
received  by  that  SBC,  including  an 
abstract,  the  name  of  the  Federal  agency 
making  the  award,  and  the  date  and 
amount  of  the  award;  the  identification 
of  any  business  concern  or  subsidiary 
established  for  the  commercial 
application  of  a  product  or  service  for 
which  an  SBIR  award  is  made;  and 
information  regarding  mentors  and 
Mentoring  Networks.  In  addition,  the 
Small  Business  Act  now  requires  the 
creation  of  a  Government  database  that 
will  contain  the  following  information 
for  each  Phase  II  award:  information  on 
revenue  from  the  sale  of  new  products 
or  services  resulting  from  the  research 
conducted  imder  the  award;  information 
on  additional  investment  from  any 
source,  other  than  Phase  I  or  II  SBIR  or 
STTR  awards,  to  further  the  research 
and  development  conducted  under  the 
award;  and  any  other  information 
received  in  connection  with  the  award 
that  the  Administrator  and  SBIR 
program  managers  considers  relevant 
and  appropriate.  The  Government 
database  will  also  include  narrative 
information  that  a  SBC  receiving  a 
Phase  n  award  volimtarily  submits  to 


further  describe  the  outputs  aiKi 
outcomes  of  its  awards  and  for  each 
applicant  that  does  not  receive  a  Phase 
II  award,  the  name,  size  and  location  of 
the  applicant,  an  abstract  of  the  project 
and  the  Federal  agency  to  which  the 
application  was  made.  Finally,  the 
Gk)vemment  database  may  also  include 
any  other  data  collected  by  or  available 
to  any  Federal  agenc^f  that  such  agency 
considers  useful  for  SBIR  program 
evaluation  purposes. 

In  response  to  this  statutory 
requirement,  in  §  9(a)(6),  the  Directive 
requires  Federal  agencies  to  collect  or 
maintain  this  information  from 
awardees  and  provide  it  to  SBA.  In 
addition,  as  required  by  the  statute,  the 
Directive  requires  a  SBC  receiving  a 
Phase  II  award  to  update  information  in 
the  database  concerning  that  award. 
Further,  as  also  required  by  statute,  the 
SBC  receiving  a  Phase  II  award  shall  be 
requested  to  voluntarily  update  such 
information  annually  for  a  period  of  five 

years. 

Thus,  the  Directive  outlines  the 
information  SBA  is  required  to  collect 
from  the  SBIR  agencies,  who  in  turn 
collect  some  of  this  data  from  Phase  I 
and  n  awardees  (some  of  the  data  is 
already  available  to  the  agencies). 
Although  the  statute  requires  the 
collection  of  certain  information  from 
the  agencies  and  SBIR  Phase  I  and  II 
awardees,  it  also  provides  discretion  to 
collect  data  SBA  and  the  agencies  deem 
relevant.  SBA  is  currently  in  the  process 
of  developing  the  Tech  ^let  databases.  , 
which  will  house  this  informatiorr,  and 
determining  what  information  not 
prescribed  specifically  by  statute  may  be 
relevant  to  the  program. 

Notice  of  Final  Policy  Directive;  Small 
Business  Innovation  Research  Program 

To:  The  Small  Business  Irmovation 
Research  Program  Directors. 

Subject:  Small  Business 
Reauthorization  Act  of  2000 
(Reauthorization  Act)— Amendments  to 
the  Small  Business  Innovation  Research 
Program. 

1.  Purpose.  Section  9(j)(3)  of  the  Small 
Business  Act  (15  U.S.C.  638(j)(3))  (as 
amended  by  Public  Law  106-554) 
requires  the  Administrator  of  the  U.S. 
Small  Business  Administration  (SBA)  to 
modify  its  Small  Business  Irmovation 
Research  (SBIR)  Program  Policy 
Directive,  issued  for  the  general  conduct 
of  the  SBIR  Prog-am. 

2.  Authority.  This  Policy  Directive  is 
issued  pursuant  to  15  U.S.C.  638(j). 

3.  Procurement  Regulations.  It  is 
recognized  that  the  Federal  Acquisition 
Regulations  may  need  to  be  modified  to 
conform  to  the  requirements  of  the 
Reauthorization  Act  and  the  final  Policy 
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Directive.  SBA's  Administrator  or 
designee  must  review  and  concur  with 
any  regulatory  provisions  that  pertain  to 
areas  of  SB  A  responsibiUty.  SBA's 
Office  of  Technology  coordinates  such 
regulatory  actions. 

4.  Personnel  Concerned.  This  Policy 
Directive  serves  as  guidance  for  all 
federal  government  personnel  who  are 
involved  in  the  administration  of  the 
SBIR  F*rogram,  issuance  and 
management  of  funding  agreements  or 
contracts  pursuant  to  the  SBIR  Program, 
and  the  establishment  of  goals  for  small 
business  concerns  in  research  or 
research  and  development  acquisition 
or  grants. 

5.  Originator.  SBA's  Office  of 
Technology. 

6.  Date.  This  Policy  Directive  is 
effective  upon  publication  in  the 
Federal  Register. 

Luz  Hopewell, 

Associate  Administrator  for  Business 

Development,  Government  Contracting/ 

Business  Development,  Small  Business 

Administration. 

Hector  V.  Baireto, 

Administrator,  Small  Business 

Administration. 

Small  Business  Innovation  Research 
(SBIR)  Program  Final  Policy  Directive 

Contents 

Section 
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1.  Purpose 

(a)  Section  9{j)  of  the  Small  Business 
Act  (Act)  requires  that  the  Small 
Business  Administration  (SBA)  issue  an 
SBIR  Program  Policy  Directive  for  the 
general  conduct  of  the  SBIR  Program 
within  the  Federal  Government. 

(b)  This  Policy  Directive  fulfills  SBA's 
statutory  obligation  to  provide  guidance 
to  the  participating  Federal  agencies  for 
the  general  operation  of  the  SBIR 
Program.  Additional  or  modified 


instructions  may  be  issued  by  the  SBA 
as  a  result  of  public  comment  or 
experience. 

(c)  The  statutory  purpose  of  the  SBIR 
Program  is  to  strengthen  the  role  of 
innovative  small  business  concerns 
(SBCs)  in  Federally-funded  researtih  or 
research  and  development  (R/R&D). 
Specific  program  purposes  are  to:  (1) 
Stimulate  technological  innovation;  (2) 
use  small  business  to  meet  Federal  R/ 
R&D  needs;  (3)  foster  and  encourage 
participation  by  socially  and 
economically  disadvantaged  SBCs,  and 
by  SBCs  that  are  51  percent  owned  and 
controlled  by  women,  in  technological 
innovation;  and  (4)  increase  private 
sector  commercialization  of  innovations 
derived  from  Federal  R/R&D,  thereby 
increasing  competition,  productivity 
and  economic  growth. 

(d)  Federal  agencies  participating  in 
the  SBIR  Program  (SBIR  agencies)  are 
obligated  to  follow  the  guidance 
provided  by  this  Policy  Directive.  Each 
agency  is  required  to  review  its  rules, 
policies,  and  guidance  on  the  SBIR 
Program  to  ensure  consistency  with  this 
Policy  Directive  and  to  make  any 
necessary  changes  in  accordance  with 
each  agency's  normal  procedures.  This 
is  consistent  with  the  statutory  authority 
provided  to  the  SBA  concerning  the 
SBIR  Program. 

2.  Summary  of  Legislative  Provisions 

(a)  The  Small  Business  Innovation 
Research  Program  Reauthorization  Act 
of  2000,  Public  Law  106-554,  amended 
section  9  of  the  Act  (15  U.S.C.  638). 

(1)  The  amendments: 

(i)  Continue  the  SBIR  Program 
through  September  30,  2008; 

(ii)  Clarify  data  rights  pertaining  to 
SBIR  Phase  I,  Phase  II,  and  Federally: 
funded  Phase  III  aw£u-ds. 

(iii)  Establish  databases — one  for  the 
public  and  one  for  Government  use — ^to 
collect  and  maintain  in  a  common 
format  information  that  is  necessary  to 
assist  SBCs  and  assess  the  SBIR 
Program. 

(iv)  Require  agencies  with  an  SBIR 
budget  of  over  $50,000,000  for  fiscal 
year  1999  to  enter  into  an  agreement 
with  the  National  Academy  of  Sciences 
for  the  National  Research  Council  to 
conduct  a  review  of  each  agency's  SBIR 
Program. 

(v)  Require  SBIR  agencies  to  report  to 
SBA  on  the  calculation  of  the  agency's 
extramural  budget  within  4  months  of 
enactment  of  each  agency's  annual 
Appropriations  Act. 

(vi)  Establish  the  Federal  and  State 
Technology  (FAST)  Partnership 
Program  to  strengthen  the  technological 
competitiveness  of  SBCs. 


(vii)  Extend  the  Rural  Outreach 
Pros'am  through  September  30,  2005. 

(b)  Each  Federal  agency  with  an 
extramural  budget  for  R/R&D  in  excess 
of  $100,000,000  must  participate  in  the 
SBIR  Program. 

(c)  The  statutory  requirements 
establish  a  imiform,  simplified  process 
for  the  operation  of  the  SBIR  Program 
while  allowing  the  SBIR  agencies 
flexibility  in  the  operation  of  their 
individual  SBIR  Program.  This  Policy 
Directive  fulfills  the  Congressional 
intent  to  minimize  regiUatory  burden  in 
the  conduct  of  this  program. 

(d)  Each  SBIR  agency  must  establish 
an  SBIR  Program  by  reserving,  in  each 
fiscal  year,  not  less  than  2.5  percent  of 
its  extramural  budget  for  awards  to 
SBCs  for  R/R&D  through  the  following 
imiform,  three-phase  process: 

(1)  Phases  I  and  n.  These  phases  help 
SBIR  agencies  meet  R/R&D  and 
commercialization  objectives  through 
funding  agreements. 

(2)  Phase  III.  This  phase,  where 
appropriate,  helps  Federal  agencies 
participating  in  the  SBIR  Program  by: 

(i)  providing  Federal  agencies  the 
benefits  of  commercial  applications 
derived  from  Government-funded  R/ 
R&D  which  stimulates  technological 
iimovation  and  enhances  the  national 
return  on  investment  from  R/R&D, 

(ii)  providing  SBIR  awardees  access  to 
the  Federal  market  through  non-SBIR 
fimding  agreements;  and 

(iii)  providing  SBIR  awardees  access 
to  private  sector  markets  to  stimulate 
economic  growth  and  create  jobs. 

(e)  The  Act  directs  each  SBIR  agency 
to  report  annually  to  SBA.  The  Act  also 
requires  SBA  to  obtain  annual  reports 
and  monitor  each  agency's  SBIR 
Program  and  to  report  these  findings 
annually  to  the  Senate  Committee  on 
Small  Business  and  Entrepreneurship 
and  to  the  House  Committees  on 
Science  and  Small  Business. 

(f)  The  competition  requirements  of 
the  Armed  Services  Procurement  Act  of 
1947  (10  U.S.C.  2302  et  seq.)  and  the 
Federal  Property  and  Admimstrative 
Services  Act  of  1949  (41  U.S~C.  251  et 
seq.)  must  be  read  in  conjunction  with 
the  procurement  notice  publication 
requirements  of  section  8(e)  of  the  Small 
Business  Act  (15  U.S.C.  637(e)).  The 
following  notice  publication 
requirements  of  section  8(e)  of  the  Small 
Business  Act  apply  to  SBIR  agencies 
using  contracts  as  a  SBIR  fimding 
agreement. 

(1)  Any  Federal  executive  agency 
intending  to  solicit  a  proposal  to 
contract  for  property  or  services  valued 
above  $25,000  must  transmit  a  notice  of 
the  impending  solicitation  to  the 
Govemmentwide  point  of  entry  (GPE) 
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for  access  by  interested  sources.  See 
FAR  5.201.  The  GPE,  located  at  http:// 
www.fedbizopps.gov,  is  the  single  point 
where  Government  business 
opportunities  greater  than  $25,000, 
including  synopses  of  proposed  contract 
actions,  solicitations,  and  associated 
information,  can  be  accessed 
electronically  by  the  public.  In  addition, 
no  agency  must  issue  its  solicitation  for 
at  least  15  days  from  the  date  of  the 
publication  of  the  GPE.  The  agency  may 
not  establish  a  deadline  for  submission 
of  proposals  in  response  to  a  solicitation 
earlier  than  30  days  after  the  date  on 
which  the  solicitation  was  issued. 

(2)  The  contracting  officer  must 
generally  make  available  through  the 
GPE  those  solicitations  synopsized 
through  the  GPE,  including 
specifications  and  other  pertinent 
information  determined  necessary  by 
the  contracting  officer.  See  FAR  5.102. 

(3)  Any  executive  agency  awarding  a 
contract  for  property  or  services  valued 
at  more  than  $25,000  must  submit  a 
sjmopsis  of  the  award  through  the  GPE 
if  a  subcontract  is  likely  to  result  firom 
such  contract.  See  FAR  5.301. 

(4)  The  following  are  exemptions  from 
the  notice  publication  requirements: 

(i)  In  the  case  of  agencies  intending  to 
solicit  Phase  I  proposals  for  contracts  in 
excess  of  $25,000,  the  head  of  the 
agency  may  exempt  a  particular 
solicitation  fitim  the  notice  publication 
requirements  if  that  official  makes  a 
written  determination,  after  consulting 
with  the  Administrator  of  the  Office  of 
Federal  Prociuement  Policy  and  the 
SBA  Administrator,  that  it  is 
inappropriate  or  unreasonable  to 
publish  a  notice  before  issuing  a 
solicitation. 

(ii)  The  SBIR  Phase  II  award  process 
is  exempt. 

(iii)  The  SBIR  Phase  HI  award  process 
is  exempt. 

3.  Definidons 

(a)  Act.  The  Small  Business  Act  (15 
U.S.C.  631  et  seq.),  as  amended. 

(b)  Additionally  Eligible  State.  A  State 
in  which  the  total  value  of  funding 
agreements  awarded  to  SBCs  (as  defined 
in  this  section)  under  all  agency  SBIR 
Programs  is  less  than  the  total  value  of 
funding  agreements  awarded  to  SBCs  in 
a  majority  of  other  States,  as  determined 
by  SBA's  Administrator  in  biennial 
fiscal  years  and  based  on  the  most 
recent  statistics  compiled  by  the 
Administrator. 

(c)  Applicant.  The  organizational 
entity  that,  at  the  time  of  award,  will 
qualify  as  an  SBC  and  that  submits  a 
contract  proposal  or  a  grant  application 
for  a  funding  agreement  under  the  SBIR 
Prc^am. 


(d)  Affiliate.  This  term  has  the  same 
meaning  as  set  forth  in  13  CFR  part 
121 — Small  Business  Size  Regulations, 
§  121.103,  What  is  affiliation? 

(e)  Awardee.  The  organizational  entity 
receiving  an  SBIR  Phase  I,  Phase 

n,  or  Phase  in  award. 

(f)  Commercialization.  The  process  of 
developing  marketable  products  or 
services  and  producing  and  delivering 
products  or  services  for  sale  (whether  by 
the  originating  party  or  by  others)  to 
Government  or  commercial  markets. 

(g)  Cooperative  Agreement.  A 
financial  assistance  mechanism  used 
when  substantial  Federal  programmatic 
involvement  with  the  awardee  during 
performance  is  anticipated  by  the 
issuing  agency.  The  Cooperative 
Agreement  contains  the  responsibilities 
and  respective  obligations  of  the  parties. 

(h)  Eligible  State.  A  State:  (1)  where 
the  total  value  of  SBIR  and  Small 
Business  Technology  Transfer  (STTR) 
Program  awards  made  to  recipient 
businesses  in  the  State  during  fiscal  year 
1995  was  less  than  $5,000,000  (as 
reflected  in  SBA's  database  of  fiscal  year 
1995  awards),  and  (2)  that  certifies  to 
SBA's  Administrator  that  it  will,  upon 
receipt  of  assistance,  provide  matching 
funds  bom  non-Federal  sources  in  an 
amount  that  is  not  less  than  50  percent 
of  the  amount  of  assistance  provided. 

(i)  Essentially  Equivalent  Work.  This 
occurs  when  (1)  substantially  the  same 
research  is  proposed  for  funding  in 
more  than  one  contract  proposal  or 
grant  application  submitted  to  the  same 
Federal  agency;  (2)  substantially  the 
same  research  is  submitted  to  two  or 
more  different  Federal  agencies  for 
review  and  funding  consideration;  or  (3) 
a  specific  research  objective  and  the 
research  design  for  accomplishing  an 
objective  are  the  same  or  closely  related 
in  two  or  more  proposals  or  awards, 
regardless  of  the  funding  source. 

(j)  Extramural  Budget.  The  sum  of  the 
total  obligations  for  RJRkD  minus 
amounts  obligated  for  R/R&D  activities 
by  employees  of  a  Federal  agency  in  or 
throu^  Government-owned, 
Government-operated  facilities.  For  the 
Agency  for  International  Development, 
the  "extramural  budget"  must  not 
include  amounts  obligated  solely  for 
general  institutional  support  of 
international  research  centers  or  for 
grants  to  foreign  countries.  For  the 
Department  of  Energy,  the  "extramural 
budget"  must  not  include  amounts 
obligated  for  atomic  energy  defense 
programs  solely  for  weapons  activities 
or  for  naval  reactor  programs.  [Also  see 
Section  7(i)  of  this  Policy  Directive  for 
additional  exemptions  related  to 
national  security.) 


(k)  Feasibility.  The  practical  extent  to    ' 
which  a  project  can  be  performed 
successfully. 

(1)  Federal  Agency.  An  executive 
agency  as  defined  in  5  U.S.C.  105,  or  a 
military  department  as  defined  in  5 
U.S.C.  102,  except  that  it  does  not 
include  any  agency  within  the 
Intelligence  Community  as  defined  in 
Executive  Order  12333,  Section  3.4(f).  or 
its  successor  orders. 

(m)  Funding  Agreement.  Any 
contract,  grant,  or  cooperative 
agreement  entered  into  between  any 
Federal  agency  and  any  SBC  for  the 
performance  of  experimental, 
developmental,  or  research  work, 
including  products  or  services,  funded 
in  whole  or  in  part  by  the  Federal 
Govermnent. 

(n)  Funding  Agreement  Officer  A 
contracting  officer,  a  grants  officer,  or  a 
cooperative  agreement  officer. 

(o)  Grant.  A  financial  assistance 
mechanism  providing  money,  property, 
or  both  to  an  eligible  entity  to  carry  out 
an  approved  project  or  activity.  A  grant 
is  used  whenever  the  Federal  agency 
anticipates  no  substantial  programmatic 
involvement  with  the  awaidee  during 
performance. 

(p)  Innovation.  Something  new  or 
improved,  having  marketable  potential, 
including  (1)  development  of  new 
technologies,  (2)  refinement  of  existing 
technologies,  or  (3)  development  of  new 
applications  for  existing  technologies. 

(q)  Intellectual  Property.  The  separate 
and  distinct  types  of  intangible  prof>erty 
that  are  referred  to  collectively  as 
"intellectual  property,"  including  but 
not  limited  to:  patents,  trademarks, 
copyrights,  trade  secrets.  SBIR  technical 
data  (as  defined  in  this  section),  ideas, 
designs,  know-how,  business,  technical 
and  research  methods,  other  types  of 
intangible  business  assets,  and  all  types 
of  intangible  assets  either  proposed  or 
generated  by  an  SBC  as  a  result  of  its 
participation  in  the  SBIR  Pn>gram. 

(r)  Joint  Venture.  An  association  of 
concerns  with  interests  in  any  degree  or 
proportion  by  way  of  contract,  express 
or  implied,  consorting  to  engage  in  and 
carry  out  a  single  specific  business 
venture  for  joint  profit,  for  which 
purpose  they  combine  their  efforts, 
property,  money,  skill,  or  knowledge, 
but  not  on  a  continuing  or  permanent 
basis  for  conducting  business  generally. 
A  joint  venture  is  viewed  as  a  business 
entity  in  determining  power  to  control 
its  management. 

(s)  Outcomes.  The  measures  of  long- 
term,  eventual,  program  impact. 

(t)  Outputs.  "Tne  measures  of  near- 
term  program  impact. 

(u)  Principal  Investigator/Project 
Manager.  The  one  individual  designated 
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by  the  applicant  to  provide  the  scientific 
and  technical  direction  to  a  project 
supported  by  the  funding  agreement. 

(v)  Program  Solicitation.  A  formal 
solicitation  for  proposals  whereby  a 
Federal  agency  notifies  the  small 
business  community  of  its  R/R&D  needs 
and  interests  in  broad  and  selected 
areas,  as  appropriate  to  the  agency,  and 
requests  proposals  from  SBCs  in 
response  to  these  needs  and  interests. 
Announcements  in  the  Federal  Register 
or  the  GPE  are  not  considered  an  SBIR 
Program  solicitation. 

(w)  Prototype.  A  model  of  something 
to  be  further  developed,  which  includes 
designs,  protocols,  questionnaires, 
software,  and  devices. 

(x)  Research  or  Research  and 
Development  (R/R&D).  Any  activity  that 
is: 

(1)  A  systematic,  intensive  study 
directed  toward  greater  knowledge  or 
understanding  of  the  subject  studied; 

(2)  A  systematic  study  directed 
specifically  toward  applying  new 
knowledge  to  meet  a  recognized  need; 
or 

(3)  A  systematic  application  of 
knowledge  toward  the  production  of 
useful  materials,  devices,  and  systems 
or  methods,  including  design, 
development,  and  improvement  of 
prototypes  and  new  processes  to  meet 
specific  reauirements. 

(y)  Small  Business  Concern.  A 
concern  that,  on  the  date  of  award  for 
both  Phase  I  and  Phase  n  funding 
agreements: 

(1)  is  organized  for  profit,  with  a  place 
of  business  located  in  the  United  States, 
which  operates  primarily  within  the 
United  States  or  which  makes  a 
significant  contribution  to  the  United 
States  economy  through  payment  of 
taxes  or  use  of  American  products, 
materials  or  labor; 

(2)  is  in  the  legal  form  of  an 
individual  proprietorship,  partnership, 
limited  liability  company,  corporation, 
joint  ventuire,  association,  trust  or 
cooperative,  except  that  where  the  form 
is  a  joint  venture,  there  can  be  no  more 
than  49  percent  participation  by  foreign 
business  entities  in  the  joint  venture; 

(3)  is  at  least  51  percent  owned  and 
controlled  by  one  or  more  individuals 
who  are  citizens  of,  or  permanent 
resident  aliens  in,  the  United  States, 
except  in  the  case  of  a  joint  venture, 
where  each  entity  to  the  venture  must 

be  51  percent  owned  and  controlled  by    - 
one  or  more  individuals  who  are 
citizens  of,  or  permanent  resident  aliens 
in,  the  United  States;  and 

(4)  has,  including  its  affiliates,  not 
more  than  500  employees. 

(z)  Socially  and  Economically 
Disadvantaged  SBC.  See  13  CFR  part 


124-8(A)  Business  Development/Small 
Disadvantaged  Business  Status 
Determinations,  §§  124.103  (Who  is 
socially  disadvantaged?)  and  124.104 
(Who  is  economically  disadvantaged?]. 

(aa)  SBIR  Participants.  Business 
concerns  that  have  received  SBIR 
awards  or  that  have  submitted  SBIR 
proposals/applications. 

(bb)  SBIR  Technical  Data.  All  data 
generated  during  the  performance  of  an 
SBIR  award. 

(cc)  SBIR  Technical  Data  rights.  The 
rights  an  SBC  obtains  in  data  generated 
during  the  performance  of  any  SBIR 
Phase  I,  Phase  II,  or  Phase  III  award  that 
an  awardee  delivers  to  the  Government 
during  or  upon  completion  of  a 
Federally-funded  project,  and  to  which 
the  Government  receives  a  license. 

(dd)  Subcontract.  Any  agreement, 
other  than  one  involving  an  employer- 
employee  relationship,  entered  into  by 
an  awardee  of  a  funding  agreement 
calling  for  supplies  or  services  for  the 
performance  of  the  original  funding 
agreement. 

(ee)  Technology  Development 
Program. 

(1)  the  Experimental  Program  to 
Stimulate  Competitive  Research  of  the 
National  Science  Foundation  as 
established  imder  42  U.S.C.  1862g; 

(2)  the  Defense  Experimental  Program 
to  Stimulate  Competitive  Research  of 
the  Department  of  Defense; . 

(3)  the  Experimental  Program  to 
Stimulate  Competitive  Research  of  the 
Department  of  Energy; 

(4)  the  Experimental  Program  to 
Stimulate  Competitive  Research  of  the 
Environmental  Protection  Agency; 

(5)  the  Experimental  Program  to 
Stimulate  Competitive  Research  of  the 
National  Aeronautics  and  Space 
Administration; 

(6)  the  Institutional  Development 
Award  Program  of  the  National 
Institutes  of  Health;  and 

(7)  the  National  Research  Initiative 
Competitive  Grants  Program  of  the 
Department  of  Agriculture. 

(ff)  United  States.  Means  the  50  states, 
the  territories  and  possessions  of  the 
Federal  Government,  the 
Commonwealth  of  Puerto  Rico,  the 
District  of  Columbia,  the  Republic  of  the 
Marshall  Islands,  the  Federated  States  of 
Micronesia,  and  the  Republic  of  Palau. 

(gg)  Women-Owned  SBC:  An  SBC  that 
is  at  least  51  percent  owned  by  one  or 
more  women,  or  in  the  case  of  any 
publicly  owned  business,  at  least  51 
percent  of  the  stock  is  owned  by 
women,  and  women  control  the 
management  and  daily  business 
operations. 


4.  CompetitiTely  Phased  Structure  of 
the  Program 

The  SBIR  Program  is  a  phased 
process,  uniform  throughout  the  Federal 
Government,  of  soliciting  proposals  and 
awarding  funding  agreements  for  R/ 
R&D,  production,  services,  or  any 
combination,  to  meet  stated  agency 
needs  or  missions.  In  order  to  stimulate 
and  foster  scientific  and  technological 
innovation,  including  increasing 
commercialization  of  Federal  R/R&D, 
the  program  must  follow  a  uniform 
competitive  process  of  the  following 
three  phases: 

(a)  Phase  I.  Phase  I  involves  a 
solicitation  of  contract  proposals  or 
grant  applications  (hereinafter  referred 
to  as  proposals)  to  conduct  feasibility- 
related  experimental  or  theoretical  R/ 
R&D  related  to  described  agency 
requirements.  These  requirements,  as 
defined  by  agency  topics  contained  in  a 
solicitation,  may  be  general  or  narrow  in 
scope,  depending  on  the  needs  of  the 
agency.  The  object  of  this  phase  is  to 
determine  the  scientific  and  technical 
merit  and  feasibility  of  the  proposed 
effort  and  the  quality  of  performance  of 
the  SBC  with  a  relatively  small  agency 
investment  before  consideration  of 
further  Federal  support  in  Phase  II. 

(1)  Several  different  proposed 
solutions  to  a  given  problem  may  be 
funded. 

(2)  Proposals  will  be  evaluated  on  a 
competitive  basis.  Agency  criteria  used 
to  evaluate  SBIR  proposals  must  give 
consideration  to  the  scientific  and 
technical  merit  and  feasibility  of  the 
proposal  along  with  its  potential  for 
commercialization.  Considerations  may 
also  include  program  balance  or  critic^ 
agency  requirements. 

(3)  Agencies  may  require  the 
submission  of  a  Phase  II  proposal  as  a 
deliverable  item  under  Phase  I. 

(b)  Phase  II.  The  object  of  Phase  II  is 
to  continue  the  R/R&D  effort  fi-om  the 
completed  Phase  I.  Only  SBIR  awardees 
in  Phase  I  are  eligible  to  participate  in   - 
Phases  II  and  m.  This  includes  those 
awardees  identified  via  a  "novated"  or 
"successor  in  interest"  or  similarly- 
revised  funding  agreement,  or  those  that 
have  reorganized  with  the  same  key 
staff,  regardless  of  whether  they  have 
been  assigned  a  different  tax 
identification  number.  Agencies  may 
require  the  original  awardee  to 
relinquish  its  rights  and  interests  in  an 
SBIR  project  in  favor  of  another 
applicant  as  a  condition  for  that 
applicant's  eligibility  to  participate  in 
the  SBIR  Program  for  that  project. 

'    (1)  Funding  must  be  based  upon  the 
results  of  Phase  I  and  the  scientific  and 
technical  merit  and  commercial 
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potential  of  the  Phase  II  proposal.  Phase 
n  awards  may  not  necessarily  complete 
the  total  research  and  development  that 
may  be  required  to  satisfy  commercial 
or  Federal  needs  beyond  the  SBIR 
Program.  The  Phase  II  funding 
agreement  with  the  awardee  may,  at  the 
discretion  of  the  awarding  agency, 
establish  the  procedures  applicable  to 
Phase  III  agreements.  The  Government 
is  not  obligated  to  fund  any  specific 
Phase  n  proposal. 

(2)  The  SBIR  Phase  II  award  decision 
process  requires,  among  other  things, 
consideration  of  a  proposal's 
commercial  potential.  Commercial 
potential  includes  the  potential  to 
transition  the  technology  to  private 
sector  applications.  Government 
applications,  or  Government  contractor 
applications.  Commercial  potential  in  a 
Phase  n  proposal  may  be  evidenced  by: 

(i)  the  SBC's  record  of  successfully 
commercializing  SBIR  or  other  research; 

(ii)  the  existence  of  Phase  II  funding 
commitments  from  private  sector  or 
other  non-SBIR  funding  sources; 

(iii)  the  existence  of  Phase  III.  follow- 
on  commitments  for  the  subject  of  the 
research;  and 

(iv)  other  indicators  of  commercial 
potential  of  the  idea. 

(c)  Phase  III.  SBIR  Phase  III  refers  to 
work  that  derives  from,  extends,  or 
logically  concludes  effort(s)  performed 
imder  prior  SBIR  funding  agreements, 
but  is  funded  by  sources  other  than  the 
SBIR  Program.  Phase  in  work  is 
typically  oriented  towards 
commercialization  of  SBIR  research  or 
technology. 

(1)  Each  of  the  following  ^es  of 
activity  constitutes  SBIR  Phase  III  work: 

(i)  commercial  application  of  SBIR- 
funded  R/R&D  financed  by  non-Federal 
sources  of  capital  (Note:  The  guidance 
in  this  Policy  Directive  regarding  SBIR 
Phase  in  pertains  to  the  non-SBIR 
federally-funded  work  described  in  (ii) 
and  (iii)  below.  It  does  not  address  the 
nature  of  private  agreements  the  SBIR 
firm  may  make  in  the  commercialization 
of  its  technology.); 

(ii)  SBIR-derived  products  or  services 
intended  for  use  by  the  Federal 
Government,  funded  by  non-SBIR 
sources  of  Federal  funding; 

(iii)  continuation  of  R/R&D  that  has 
been  competitively  selected  using  peer 
review  or  scientific  review  criteria, 
funded  by  non-SBIR  Federal  funding 
sources. 

(2)  A  Phase  in  award  is,  by  its  nature, 
an  SBIR  award,  has  SBIR  status,  and 
must  be  accorded  SBIR  data  rights.  {See 
Section  8(b)(2)  regarding  the  protection 
period  for  data  ri^ts.)  If  an  SBIR 
awardee  wins  a  competition  for  work 
that  derives  from,  extends,  or  logically 


concludes  that  firm's  work  under  a  prior 
SBIR  funding  agreement,  then  the 
funding  agreement  for  the  new, 
competed  work  must  have  all  SBIR 
Phase  in  status  and  data  rights.  A 
Federal  agency  may  enter  into  a  Phase 
ni  SBIR  agreement  at  any  time  with  a 
Phase  n  awardee.  Similarly,  a  Federal 
agency  may  enter  into  a  Phase  III  SBIR 
agreement  at  any  time  with  a  Phase  I 
awardee.  An  agency  official  may 
determine,  using  the  criteria  set  forth  in 
the  Directive  as  guidance,  whether  a 
contract  or  agreement  is  a  Phase  IH 
award. 

(3)  The  competition  for  SBIR  Phase  I 
and  Phase  U  awards  satisfies  any 
competition  requirement  of  the  Armed 
Services  Procurement  Act,  the  Federal 
Property  and  Administrative  Services    • 
Act,  and  the  Competition  in  Contracting 
Act.  Therefore,  an  agency  that  wishes  to 
fund  an  SBIR  Phase  ffl  project  is  not 
required  to  conduct  another  competition 
in  order  to  satisfy  those  statutory 
provisions.  As  a  result,  in  conducting 
actions  relative  to  a  Phase  ffi  SBIR 
award,  it  is  sufficient  to  state  for 
purposes  of  a  Justification  and  Approval 
pursuant  to  FAR  6.302-5,  that  the 
project  is  a  SBIR  Phase  HI  award  that  is 
derived  from,  extends,  or  logically 
concludes  efforts  performed  under  prior 
SBIR  funding  agreements  and  is 
authorized  under  10  U.S.C.  2304(b)(2)  or 
41  U.S.C.  253(b)(2). 

(4)  Phase  m  work  may  be  for 
products,  production,  services,  R/R&D. 
or  any  combination  thereof. 

(5)  There  is  no  limit  on  the  nimiber, 
duration,  type,  or  dollar  value  of  Phase 
in  awards  made  to  a  business  concern. 
There  is  no  limit  on  the  time  that  may 
elapse  between  a  Phase  I  or  Phase  n 
award  and  Phase  in  award,  or  between 
a  Phase  ffl  award  and  any  subsequent 
Phase  in  award. 

(6)  The  small  business  size  limits  for 
Phase  I  and  Phase  n  awards  do  not 
apply  to  Phase  m  awards. 

(7)  For  Phase  in.  Congress  intends 
that  agencies  or  their  Govenmient- 
ovmed,  contractor-operated  facilities, 
Federally-funded  research  and 
development  centers,  or  Government 
prime  contractors  that  pursue  R/R&D  or 
production  developed  imder  the  SBIR 
Program,  give  preference,  including  sole 
source  awards,  to  the  awardee  that 
developed  the  technology.  In  fact,  the 
Act  requires  reporting  to  SBA  of  all 
instances  in  which  an  agency  pursues 
research,  development,  or  production  of 
a  technology  developed  by  an  SBIR 
awardee,  with  a  concern  other  than  the 
one  that  developed  the  SBIR  technology. 
[See  Section  4(c)(7)  immediately  below 
for  agency  notification  to  SBA  prior  to 
award  of  such  a  funding  agreement  and 


Section  ■9(a)(12)  regarding  agency 
reporting  of  the  issuance  of  such  award.) 
SBA  will  report  such  instances, 
including  those  discovered 
independently  by  SBA.  to  Congress. 

(SjFor  Phase  III,  agencies,  their 
Government-owned,  contractor-operated 
facilities,  or  Federally-funded  research 
and  development  centers,  that  intend  to 
pursue  R/R&D,  production,  services,  or 
any  combination  thereof  of  a  technology 
developed  by  an  SBIR  awardee  of  that 
agency,  with  an  entity  other  than  that 
SBIR  awardee,  must  notify  SBA  in 
writing  prior  to  such  an  award.  This 
notice  requirement  also  applies  to 
technologies  of  SBIR  awardees  with 
SBIR  funding  from  two  or  more  agencies 
where  one  of  the  agencies  determines  to 
pursue  the  technology  with  an  entity 
other  than  that  awardee.  This 
notification  must  include,  at  a 
minimum:  (a)  The  reasons  why  the 
follow-on  funding  agreement  with  the 
SBIR  awardee  is  not  practicable;  (b)  the 
identity  of  the  entity  with  which  the 
agency  intends  to  make  an  award  to 
perform  research,  development,  or. 
production;  and  (c)  a  description  of  the 
type  of  funding  award  under  which  the 
research,  development,  or  production 
will  be  obtained.  SBA  may  appeal  the 
decision  to  the  head  of  the  contracting 
activity.  If  SBA  decides  to  appeal  the 
decision,  it  must  file  a  notice  of  intent 
to  appeal  with  the  contracting  officer  no 
later  than  5  business  days  after  receiving 
the  agency's  notice  of  intent  to  make 
award.  Upon  receipt  of  SBA's  notice  of 
intent  to  appeal,  the  contracting  officer 
must  suspend  further  action  on  the 
acquisition  until  the  head  of  the 
contracting  activity  issues  a  written 
decision  on  the  appeal.  The  contracting 
officer  may  proceed  with  award  if  he  or 
she  determines  in  writing  that  the  award 
must  be  made  to  protect  the  public 
interest.  The  contracting  officer  must 
include  a  statement  of  the  facts 
justifying  that  determination  and 
provide  a  copy  of  its  determination  to 
SBA.  Within  30  days  of  receiving  SBA's 
appeal,  the  head  of  the  contracting 
activity  must  render  a  written  decision 
setting  forth  the  basis  of  his  or  her 
determination. 

5.  Program  Solicitation  Process 

(a)  At  least  annually,  each  agency 
must  issue  a  program  solicitation  that 
sets  forth  a  substantial  number  of  R/R&D 
topics  and  subtopic  areas  consistent 
with  stated  agency  needs  or  missions. 
Both  the  list  of  topics  and  the 
description  of  the  topics  and  subtopics 
must  be  sufficiently  comprehensive  to 
provide  a  wide  range  of  opportunities 
for  SBCs  to  participate  in  the  agency 
R&D  programs.  Topics  and  subtopics 
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must  emphasize  the  need  for  proposals 
with  advanced  concepts  to  meet  specific 
agency  R/R&D  needs.  Each  topic  and 
subtopic  must  describe  the  needs  in 
sufficient  detail  to  assist  in  providing 
on-target  responses,  but  cannot  involve 
detailed  specifications  to  prescribed 
solutions  of  the  problems. 

(b)  The  Act  requires  issuance  of  S6IR 
(Phase  I)  Program  solicitations  in 
accordance  with  a  Master  Schedule 
coordinated  between  SBA  and  the  SBIR 
agency.  The  SBA  office  responsible  for 
coordination  is:  Office  of  Technology, 
Office  of  Government  Contracting, 
Office  of  Government  Contracting  and 
Business  Development,  U.S.  Small 
Business  Administration,  409  Third 
Street,  SW.,  Washington,  DC  20416. 
Phone:  (202)  205-6450.  Fax:  (202)  205- 
7754.  E-mail:  technology@sba.gov. 
Internet  site:  ivww.s6a.gov/s6ir. 

(c)  For  maximum  participation  by 
interested  SBCs,  it  is  important  that  the 
planning,  scheduling  and  coordination 
of  agency  program  solicitation  release 
dates  be  completed  as  early  as 
practicable  to  coincide  with  the 
commencement  of  the  fiscal  year  on 
October  1 .  Bunching  of  agency  program 
solicitation  release  and  closing  dates 
may  prohibit  SBCs  from  preparation  and 
timely  submission  of  proposals  for  more 
than  one  SBIR  project.  SBA's 
coordination  of  agency  schedules 
minimizes  the  bunching  of  proposed 
release  and  closing  dates.  Participating 
agencies  may  elect  to  publish  multiple 
program  solicitations  within  a  given 
fiscal  year  to  facilitate  in-house  agency 
proposal  review  and  evaluation 
scheduling. 

(d)  Master  Schedule 

SBA  posts  an  electronic  Master 
Schedule  of  release  dates  of  program 
solicitations  with  links  to  Internet  web 
sites  of  agency  solicitations.  Agencies 
must  post  on  their  Internet  web  sites  the 
following  information  regarding  each 
program  solicitation: 

(1)  The  list  of  topics  upon  which  R/ 
R&D  proposals  will  be  sought. 

(2)  Agency  address,  phone  number,  or 
email  address  from  which  SBIR  Program 
solicitations  can  be  requested  or 
obtained,  especially  through  electronic 
means. 

(3)  Names,  addresses,  and  phone 
numbers  of  agency  contact  points  where 
SBIR-related  inquiries  may  be  directed. 

(4)  Release  date(s)  of  program 
solicitation(s}. 

(5)  Closing  date(s)  for  receipt  of 
proposals. 

(6)  Estimated  number  and  average 
dollar  amounts  of  Phase  I  awards  to  be 
made  under  the  solicitation. 

(e)  On  or  before  August  1 ,  each  agency 
representative  must  notify  SBA  in 


writing  or  by  e-mail  of  its  proposed 
program  solicitation  release  and 
proposal  due  dates  for  the  next  fiscal 
year.  SBA  and  the  agency 
representatives  will  coordinate  the 
resolution  of  any  conflicting  agency 
solicitation  dates  by  the  second  week  of 
August.  In  all  cases,  SBA  will  make 
final  decisions. 

(f)  For  those  agencies  that  use  both 
general  topic  and  more  specific  subtopic 
designations  in  their  SBIR  solicitations, 
the  topic  data  should  accurately 
describe  the  research  solicited.  For 
example,  rather  than  just  annoimcing 
topic  information  characterized  as 
"Chemistry"  or  "Aerod5nniamics,"  the 
SBIR  agency  should  summarize  the 
subtopic  statements  and,  where 
appropriate,  utilize  National  Critical 
Technologies. 

(g)  Simplified,  Standardized,  and 
Timely  SBIR  Program  Solicitations 

(1)  The  Act  requires  "*  *  * 
simplified,  standardized  and  timely 
SBIR  solicitations"  and  for  SBIR 
agencies  to  use  a  "uniform  process" 
minimizing  the  regulatory  burden  for 
SBCs.  Therefore,  the  instructions  in 
Appendix  I  to  this  Policy  Directive 
purposely  depart  from  normal 
Government  solicitation  format  and 
requirements.  SBIR  Program 
solicitations  must  be  prepared  according 
to  Appendix  I. 

(2)  Agencies  must  provide  SBA's 
Office  of  Technology  with  two  hard 
copies  or  an  e-mail  version  of  each 
solicitation  and  any  modifications  no 
later  than  the  date  of  release  of  the 
solicitation  or  modification  to  the 
public.  Agencies  that  issue  program 
solicitations  in  electronic  format  only 
must  provide  the  Internet  site  at  which 
the  program  solicitation  may  be 
accessed  no  later  than  the  date  of 
posting  at  that  site  of  the  program 
solicitation. 

(3)  SBA  does  not  intend  that  the  SBIR 
Program  solicitation  replace  or  be  used 
as  a  substitute  for  unsolicited  proposals 
for  R/R&D  awards  to  SBCs.  hi  addition, 
the  SBIRProgram  solicitation  procedures 
do  not  prohibit  other  agency  R/R&D 
actions  with  SBCs  that  are  carried  on  in 
accordance  with  applicable  statutory  or 
regulatory  authorizations. 

6.  Eligibility  and  Application  (Proposal) 
Requirements 

(a)  Eligibility  Requirements: 

(1)  To  receive  SBIR  funds,  each 
awardee  of  a  SBIR  Phase  I  or  Phase  11 
award  must  qualify  as  an  SBC. 

(2)  For  Phase  I,  a  minimum  of  two- 
thirds  of  the  research  or  analytical  effort 
must  be  performed  by  the  awardee. 
Occasionally,  deviations  from  this 
requirement  may  occur,  and  must  be 


approved  in  writing  by  the  funding 
agreement  officer  aher  consultation  with 
the  agency  SBIR  Program  Manager/ 
Coordinator. 

(3)  For  Phase  n,  a  minimum  of  one- 
half  of  the  research  or  analytical  effort 
must  be  performed  by  the  awardee. 
Occasionally,  deviations  from  this 
requirement  may  occur,  and  must  be 
approved  in  writing  by  the  funding 
agreement  officer  after  consultation  with 
the  agency  SBIR  Program  Manager/ 
Coordinator. 

(4)  For  both  Phase  I  and  Phase  11,  the 
primary  employment  of  the  principal 
investigator  must  be  with  the  SBC  at  the 
time  of  award  and  during  the  conduct 
of  the  proposed  project.  Primary 
employment  means  that  more  than  one- 
half  of  the  principal  investigator's  time 
is  spent  in  the  employ  of  the  SBC.  This 
precludes  full-time  employment  with 
another  organization.  Occasionally, 
deviations  from  this  requirement  may 
occur,  and  must  be  approved  in  writing 
by  the  funding  agreement  officer  after 
consultation  with  the  agency 
SBIRProgram  Manager/Coordinator. 
Further,  an  SBC  may  replace  the 
principal  investigator  on  an  SBIR  Phase 
I  or  Phase  II  award,  subject  to  approval 
in  writing  by  the  funding  agreement 
officer.  For  purposes  of  the  SBIR 
Program,  personnel  obtained  through  a 
Professional  Employer  Organization  or 
other  similar  personnel  leasing 
company  may  be  considered  employees 
of  the  awardee.  This  is  consistent  with 
SBA's  size  regulations,  13  CFR 
121.106 — Small  Business  Size 
Regulations. 

(5)  For  both  Phase  I  and  Phase  n,  the 
R/R&D  work  must  be  performed  in  the 
United  States.  However,  based  on  a  rare 

ique  circumstance,  agencies  may 
)ve  a  particular  portion  of  the  R/ 
(work  to  be  performed  or  obtained 
Country  outside  of  the  United 
States,  for  example,  if  a  supply  or 
material  or  other  item  or  project 
requirement  is  not  available  in  the 
United  States.  The  funding  agreement 
officer  must  approve  each  such  specific 
condition  in  writing, 
(b)  Proposal  Requirements: 

(1)  Documentation  of 
commercialization  record  affirms  with 
multiple  Phase  U  awards.  An  SBC 
submitting  a  proposal  for  a  funding 
agreement  for  Phase  I  of  an  SBIR 
Program  that  has  received  more  than  15 
Phase  II  SBIR  awards  during  the 
preceding  5  fiscal  years  must  document 
the  extent  to  which  it  was  able  to  secure 
Phase  ni  funding  to  develop  concepts 
resulting  from  previous  Phase  II  SBIR 
awards. 

(2)  Commercialization  Plan.  A 
succinct  commercialization  plan  must 
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be  included  with  each  proposal  for  an 
SBIR  Phase  n  award  moving  toward 
commercialization.  Elements  of  a 
commercialization  plan  may  include  the 
following: 

(i)  Company  information:  Focused 
objectives/core  competencies;  size; 
specialization  area(s);  products  with 
significant  sales;  and  history  of  previous 
Federal  and  non-Federal  funding, 
regulatory  experience,  and  subsequent 
commercialization. 

(u)  Customer  and  Competition:  Clear 
description  of  key  technology 
objectives,  current  competition,  and 
advantages  compared  to  competing 
products  or  services;  description  of 
hurdles  to  acceptance  of  the  innovation. 

(iii)  Market:  Milestones,  target  dates, 
analyses  of  market  size,  and  estimated 
market  share  after  first  year  sales  and 
after  5  years;  explanation  of  plan  to 
obtain  market  share. 

(iv)  Intellectual  Property:  Patent 
status,  technology  lead,  trade  secrets  or 
other  demonstration  of  a  plan  to  achieve 
sufficient  protection  to  realize  the 
commercialization  stage  and  attain  at 
least  a  temporal  competitive  advantage. 

(v)  Financing:  Plans  for  seciiring 
necessary  funding  in  Phase  HI. 

(vi)  Assistance  and  mentoring:  Plans 
for  securing  needed  technical  or 
business  assisttmce  through  mentoring, 
partnering,  or  through  arrangements 
with  state  assistance  programs,  SBE)Cs, 
Federally-funded  research  laboratories, 
Manufacturing  Extension  Partnership 
centers,  or  other  assistance  providers. 

(3)  Data  Collection:  Each  Phase  II 
appUcant  will  be  required  to  provide 
information  to  the  Tech-Net  Database 
System  (http://technet.sba.gov).  See 
Appendix  I,  Section  3(c),  "Data 
CoUection  Requirement,"  for  additional 
information. 

7.  SBIR  Funding  Process 

Because  the  Act  requires  a 
"simplified,  standardized  funding 
process,"  specific  attention  must  be 
given  to  the  following  areas  of  SBIR 
Program  administration: 

(a)  Timely  Receipt  and  Review  of 
Proposals. 

(1)  Participating  agencies  must 
establish  appropriate  dates  and  formats 
for  review  of  proposals. 

(i)  All  activities  related  to  Phase  I 
proposal  reviews  must  normally  be 
completed  and  awards  made  within  6 
months  from  the  closing  date  of  the 
program  solicitation.  However,  agencies 
may  extend^ that  period  up  to  12  months 
based  on  agency  needs. 

(ii)  Program  solicitations  must 
establish  proposal  submission  dates  for 
Phase  I  and  may  establish  proposal 
submission  dates  for  Phase  II.  However, 


agencies  may  also  negotiate  mutually 
acceptable  Phase  II  proposal  submission 
dates  writh  individual  Phase  I  awardees, 
accomplish  proposal  reviews 
expeditiously,  and  proceed  with  Phase 
n  awards.  While  recognizing  that  Phase 
n  arrangements  between  the  agency  and 
applicant  may  require  more  detailed 
negotiation  to  establish  terms  acceptable 
to  both  parties,  agencies  must  not 
sacrifice  the  R/R&D  momentum  created 
under  Phase  I  by  engaging  in 
unnecessarily  protracted  Phase  n 
proceedi]^. 

(iii)  SBIR  participants  often  submit 
duplicate  or  similar  proposals  to  more 
than  one  soliciting  agency  when  the 
work  projects  appear  to  involve  similar 
topics  or  requirements,  which  are 
within  the  expertise  and  capability 
levels  of  the  applicant.  To  the  extent 
feasible,  more  than  one  agency  should 
not  fund  "essentially  equivalent  work" 
under  the  SBIR  or  other  Federal 
programs.  For  this  purpose,  the 
standardized  program  solicitation  will 
require  applicants  to  indicate  the  name 
and  address  of  the  agencies  to  which 
essentially  equivalent  work  proposals 
were  made,  or  anticipated  to  be  made, 
and  to  identify  by  subject  the  projects 
for  which  the  proposal  was  submitted 
and  the  dates  submitted.  The  same 
information  will  be  required  for  any 
previous  Federal  Government  awards. 
To  assist  in  avoiding  duplicate  funding, 
each  agency  must  provide  to  SBA  and 
to  each  SBIR  agency  a  listing  of  Phase 
I  and  Phase  II  awardees,  their  complete 
address,  and  the  title  of  each  SBIR 
project.  This  information  should  be 
distributed  no  later  than  release  of  the 
funding  agreement  award  information  to 
the  public. 

(b)  Review  of  SBIR  Proposals.  SBA 
encourages  SBIR  agencies  to  use  their 
routine  review  processes  for  SBIR 
proposals  whether  internal  or  external 
evaluation  is  used.  A  more  limited 
review  process  may  be  used  for  Phase  I 
due  to  the  larger  number  of  proposals 
anticipated.  Where  appropriate,  "peer" 
reviews  external  to  the  agency  are 
authorized  by  the  Act.  SBA  cautions 
SBIR  agencies  that  all  review 
procedures  must  be  designed  to 
minimize  any  possible  conflict  of 
interest  as  it  pertains  to  applicant 
proprietary  data.  The  standardized  SBIR 
solicitation  advises  potential  applicants 
that  proposals  may  be  subject  to  an 
established  external  review  process  and 
that  the  applicant  may  include  company 
designated  proprietary  information  in 
its  proposal. 

(c)  Selection  of  Awardees.  Normally, 
SBIR  agencies  must  establish  a  proposal 
review  cycle  wherein  successful  and 
unsuccessful  applicants  will  be  notified 


of  final  award  decisions  within  6- 
months  of  the  agency's  Phase  I  proposal 
closing  date.  However,  agencies  may 
extend  that  period  up  to  12  months 
based  on  agency  needs. 

(1)  The  standardized  SBIR  Program 
solicitation  must: 

(i)  Advise  Phase  I  applicants  that 
additional  information  may  be 
requested  by  the  awarding  agency  to 
evidence  awardee  responsibility  for 
project  completion. 

(ii)  Advise  applicants  of  the  proposal 
evaluation  criteria  for  Phase  I  and  Phase 

n. 

(2)  The  SBIR  agency  and  each  Phase 
I  awardee  considered  for  a  Phase  II 
award  must  arrange  to  manage  Phase  II 
proposal  submissions,  reviews,  and 
selections. 

(d)  Cost  Sharing.  Cost  sharing  can 
serve  the  mutual  interests  of  the  SBIR 
agencies  and  certain  SBIR  awardees  by 
assuring  the  efficient  use  of  available 
resources.  However,  cost  sharing  on 
SBIR  projects  is  not  required,  although 
it  may  be  encouraged.  Therefore,  cost 
sharing  cannot  be  an  evaluation  factor 
in  the  review  of  proposals.  The 
standardized  SBIR  Program  solicitation 
(Appendix  I)  will  provide  information 
to  prospective  SBK  applicants 
concerning  cost  sharing. 

(e)  Payment  Schedules  and  Cost 
Principles. 

(1)  SBIR  awardees  may  be  paid  under 
an  applicable,  authorized  progress 
payment  procedure  or  in  accordance 
with  a  negotiated/definitized  price  and 
payment  schedule.  Advance  payments 
are  optional  and  may  be  made  under 
appropriate  law.  In  all  cases,  agencies 
must  make  payment  to  recipients  under 
SBIR  funding  agreements  in  full,  subject 
to  audit,  on  or  biefore  the  last  day  of  the 
12-month  period  beginning  on  the  date 
of  completion  of  the  funding  agreement 
requirements. 

(2)  All  SBIR  funding  agreements  must 
use,  as  appropriate,  current  cost 
principles  and  procedures  authorized 
for  use  by  the  SBIR  agencies.  At  the  time 
of  award,  agencies  miist  inform  each 
SBIR  awardee,  to  the  extent  possible,  of 
the  applicable  Federal  regulations  and 
procedures  that  refer  to  the  costs  that, 
generally,  are  allowable  under  funding 
agreements. 

(f)  Funding  Agreement  Types  and  Fee 
or  Profit.  Statutory  requirements  for 
uniformity  and  standardization  require 
consistency  in  application  of  SBIR 
Program  provisions  among  SBIR 
agencies.  However,  consistency  must 
allow  for  flexibility  by  the  various 
agencies  in  missions  and  needs  as  well 
as  the  wide  variance  in  funds  required 
to  be  devoted  to  SBIR  Programs  in  the 
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agencies.  The  following  instructions 
meet  all  of  these  requirements: 

(1)  Funding  Agreement.  The  type  of 
funding  agreement  (contract,  grant,  or 
cooperative  agreement)  is  determined  by 
the  awarding  agency,  but  must  be 
consistent  with  31  U.S.C.  6301-6308. 

(2)  Fee  or  Profit.  Except  as  expressly 
excluded  or  limited  by  statute,  awarding 
agencies  must  provide  for  a  reasonable 
fee  or  profit  on  SBIR  funding 
agreements,  consistent  with  normal 
profit  margins  provided  to  profit-making 
firms  for  R/R&D  work. 

(g)  Periods  of  Performance  and 
Extensions. 

(1)  In  keeping  with  the  legislative 
intent  to  make  a  large  number  of 
relatively  small  awards,  modification  of 
funding  agreements  to  extend  periods  of 
performance,  to  increase  the  scope  of 
work,  or  to  increase  the  dollar  amount 
should  be  kept  to  a  minimum,  except  for 
options  in  original  Phase  I  or  n  awards. 
-(2)  Phase  I.  Period  of  performance 
normally  should  not  exceed  6  months. 
However,  agencies  may  provide  a  longer 
performance  period  where  appropriate 
for  a  particular  project. 

(3)  Phase  II.  Period  of  performance 
under  Phase  11  is  a  subject  of  negotiation 
between  the  awardee  and  the  issuing 
agency.  The  duration  of  Phase  II 
normally  should  not  exceed  2  years. 
However,  agencies  may  provide  a  longer 
performance  period  where  appropriate 
for  a  particular  project. 

(h)  Dollar  Value  of  Awards. 

(1)  Generally,  a  Phase  I  award  may  not 
exceed  $100,000  and  a  Phase  II  award 
may  not  exceed  $750,000.  SBA  may 
adjust  these  amounts  once  every  5  years 
to  reflect  economic  adjustments  and 
programmatic  considerations.  There  is 
no  dollar  level  associated  with  Phase  III 
SBIR  awards. 

(2)  An  awarding  agency  may  exceed 
those  award  values  where  appropriate 
for  a  particular  project.  After  award  of 
any  funding  agreement  exceeding 
$100,000  for  Phase  I  or  $750,000  for 
Phase  n,  the  agency's  SBIR 
representative  must  provide  SBA  with 
written  justification  of  such  action.  This 
justification  must  be  submitted  with  the 
agency's  Annual  Report  data.  Similar 
justifica^on  is  required  for  any 
modification  to  a  funding  agreement 
that  would  bring  the  cumulative  dollar 
amount  to  a  total  in  excess  of  the 
amounts  set  forth  above. 

(i)  National  Security  Exemption.  The 
Act  provides  for  exemptions  related  to 
the  simplified  standardized  funding 
process"*  *  *  if  national  seciirity  or 
intelligence  functions  clearly  would  be 
jeopardized."  This  exemption  should 
not  be  interpreted  as  a  blanket 
exemption  or  prohibition  of  SBIR 


participation  related  to  the  acquisition 
of  effort  on  national  security  or 
intelligence  functions  except  as 
specifically  defined  under  section 
9(e)(2)  of  the  Act,  15  U.S.C.  638(e)(2). 
Agency  technology  managers  directing 
R/R&D  projects  under  the  SBIR  Program, 
where  the  project  subject  matter  may  be 
affected  by  this  exemption,  must  first 
make  a  determination  on  which,  if  any, 
of  the  standardized  proceedings  clearly 
place  national  security  and  intelligence 
functions  in  jeopardy,  and  then  proceed 
with  an  acceptable  modified  process  to 
complete  the  SBIR  action.  SBA's  SBIR 
Program  monitoring  activities,  except 
where  prohibited  by  security 
considerations,  must  include  a  review  of 
nonconforming  SBIR  actions  justified 
under  this  public  law  provision. 

8.  Terms  of  Agreement  Under  SBIR 
Awards 

(a)  Proprietary  Information  Contained 
in  Proposals.  The  standardized  SBIR 
Program  solicitation  will  include 
provisions  requiring  the  confidential 
treatment  of  any  proprietary  information 
to  the  extent  permitted  by  law.  Agencies 
will  discourage  SBCs  from  submitting 
information  considered  proprietary 
unless  the  information  is  deemed 
essential  for  proper  evaluation  of  the 
proposal.  The  solicitation  will  require 
that  all  proprietary  information  be 
identified  clearly  and  marked  with  a 
prescribed  legend.  Agencies  may  elect 
to  require  SBCs  to  limit  proprietary 
information  to  that  essential  to  the 
proposal  and  to  have  such  information 
submitted  on  a  separate  page  or  pages 
keyed  to  the  text.  The  Government, 
except  for  proposal  review  purposes, 
protects  all  proprietary  information, 
regardless  of  type,  submitted  in  a 
contract  proposal  or  grant  application 
for  a  funding  agreement  under  the  SBIR 
Proo'am,  from  disclosure. 

(d)  Rights  in  Data  Developed  Under    ~ 
SBIR  Funding  Agreement.  The  Act 
provides  for  "retention  by  an  SBC  of  the 
rights  to  data  generated  by  the  concern 
in  the  performance  of  an  SBIR  award." 

(1)  Each  agency  must  refrain  from 
disclosing  SBIR  technical  data  to 
outside  the  Government  (except 
reviewers)  and  especially  to  competitors 
of  the  SBC,  or  from  using  the 
information  to  produce  future  technical 
procurement  specifications  that  could 
harm  the  SBC  that  discovered  and 
developed  the  innovation. 

(2)  SBIR  agencies  must  protect  from 
disclosure  and  non-governmental  use  all 
SBIR  technical  data  developed  from 
work  performed  under  an  SBIR  funding 
agreement  for  a  period  of  not  less  than 
four  years  from  delivery  of  the  last 
deliverable  under  that  agreement  (either 


Phase  I,  Phase  II,  or  Federally-funded 
SBIR  Phase  m)  unless,  subject  to  (b)(3) 
of  this  section,  the  agency  obtains 
permission  to  disclose  such  SBIR 
technical  data  fitim  the  awardee  or  SBIR 
applicant.  Agencies  are  released  fitim 
obligation  to  protect  SBIR  data  upon 
expiration  of  the  protection  period 
except  that  any  such  data  that  is  also 
protected  and  referenced  imder  a 
subsequent  SBIR  award  must  remain 
protected  through  the  protection  period 
of  that  subsequent  SBIR  award.  For 
example,  if  a  Phase  III  award  is  issued 
within  or  after  the  Phase  II  data  rights 
protection  period  and  the  Phase  III 
award  refers  to  and  protects  data 
developed  and  protected  under  the 
Phase  n  award,  then  that  data  must 
continue  to  be  protected  through  the 
Phase  III  protection  period.  Agencies 
have  discretion  to  adopt  a  protection 
period  longer  than  four  years.  The 
Government  retains  a  royalty-fi«e 
license  for  Government  use  of  any 
technical  data  delivered  under  an  SBIR 
award,  whether  patented  or  not.  This 
section  does  not  apply  to  program 
evaluation. 

(3)  SBIR  technical  data  rights  apply  to 
all  SBIR  awards,  including  subcontracts 
to  such  awards,  that  fall  within  the 
statutory  definition  of  Phase  1, 11,  or  III 
of  the  SBIR  Program,  as  described  in 
Section  4  of  this  Policy  Directive.  The 
scope  and  extent  of  the  SBIR  technical 
data  rights  applicable  to  Federally- 
funded  Phase  m  awards  is  identical  to 
the  SBIR  data  rights  applicable  to 
Phases  I  and  n  SBIR  awards.  The  data 
rights  protection  period  lapses  only:  (i) 
Upon  expiration  of  the  protection 
period  applicable  to  the  SBIR  award,  or 
(ii)  by  agreement  between  the  awardee 
and  the  agency. 

(4)  Agencies  must  insert  the 
provisions  of  (b)(1),  (2),  and  (3) 
immediately  above  as  SBIR  data  rights 
clauses  into  all  SBIR  Phase  I,  Phase  n, 
and  Phase  HI  awards.  These  data  rights 
clauses  are  non-negotiable  and  must  not 
be  the  subject  of  negotiations  pertaining 
to  an  SBIR  Phase  in  award,  or 
diminished  or  removed  during  award 
administration.  An  agency  must  not,  in 
any  way,  make  issuance  of  an  SBIR 
Phase  in  award  conditional  on  data 
rights.  If  the  SBIR  awardee  wishes  to 
transfer  its  SBIR  data  rights  to  the 
awarding  agency  or  to  a  third  party,  it 
must  do  so  in  writing  under  a  separate 
agreement.  A  decision  by  the  awardee  to 
relinquish,  transfer,  or  modify  in  any 
way  its  SBIR  data  rights  must  be  made 
without  pressure  or  coercion  by  the 
agency  or  any  other  party.  Following 
issuance  of  an  SBIR  Phase  III  award,  the 
awardee  may  enter  into  an  agreement 
with  the  awarding  agency  to  transfer  or 
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modify  the  data  rights  contained  in  that 
SBIR  Phase  HI  award.  Such  a  bilateral 
data  rights  agreement  must  be  entered 
into  only  after  the  SBIR  Phase  III  award, 
which  includes  the  appropriate  SBIR 
data  rights  clause,  has  been  signed.  SBA 
must  immediately  report  to  the  Congress 
any  attempt  or  action  by  an  agency  to 
condition  an  SBIR  award  on  data  rights, 
to  exclude  the  appropriate  data  rights 
clause  from  the  award,  or  to  diminish 
such  rights. 

(c)  Title  Transfer  of  Agency-Provided 
Property.  Under  the  Act,  the 
Government  may  transfer  title  to 
equipment  provided  by  the  SBIR  agency 
to  the  awardee  where  such  transfer 
would  be  more  cost  effective  than 
recovery  of  the  property. 

(d)  Continued  Use  of  Government 
Equipment.  The  Act  directs  that  an 
agency  allow  an  SBIR  awardee 
participating  in  the  third  phase  of  the 
SBIR  Program  continued  use,  as  a 
directed  bailment,  of  any  property 
transferred  by  the  agency  to  the  Phase 
n  awardee.  The  Phase  II  awardee  may 
use  the  property  for  a  period  of  not  less 
than  2  years,  beginning  on  the  initial 
date  of  the  concern's  participation  in  the 
third  phase  of  the  SBIR  Pro^«m. 

(e)  Grant  Authority.  The  Act  does  not, 
in  and  of  itself,  convey  grant  authority. 
Each  agency  must  secure  grant  authority 
in  accordance  with  its  normal 
procedures. 

(f)  Conflicts  of  Interest.  SBA  cautions 
SBIR  agencies  that  awards  made  to  SBCs 
owned  by  or  employing  current  or 
previous  Federal  Government 
employees  may  create  conflicts  of 
interest  in  violation  of  FAR  Part  3  and 
the  Ethics  in  Govenmient  Act  of  1978, 
as  amended.  Each  SBIR  agency  should 
refer  to  the  standards  of  conduct  review 
procedures  currently  in  effect  for  its 
agency  to  ensure  that  such  conflicts  of 
interest  do  not  arise. 

(g)  American-Made  Equipment  and 
Products.  Congress  intends  that  the 
awardee  of  a  funding  agreement  under 
the  SBIR  Program  shoiUd,  when 
purchasing  any  equipment  or  a  product 
with  funds  provided  through  the 
funding  agreement,  purchase  only 
American-made  equipment  and 
products,  to  the  extent  possible,  in 
keeping  with  the  overall  piuposes  of 
this  program.  Each  SBIR  agency  must 
provide  to  each  awardee  a  notice  of  this 
requirement. 

9.  Responsibilities  of  SBIR  Participating 
Agencies  and  Departments 

(a)  The  Act  requires  each  agency 
participating  in  the  SBIR  Program  to: 

(1)  Submit  to  SBA's  Administrator, 
not  later  than  4  months  after  the  date  of 
enactment  of  its  annual  Appropriations 


Act,  a  report  describing  the 
methodology  used  for  calculating  the 
amount  of  its  extramural  budget.  The 
report  must  also  include  an  itemization 
of  each  research  program  excluded  from 
the  calculation  of  its  extramural  budget 
and  a  brief  explanation  of  why  it  is 
excluded. 

(2)  Unilaterally  determine  the 
categories  of  projects  to  be  included  in 
its  SBIR  Program,  giving  special 
consideration  to  broad  research  topics 
and  to  topics  that  further  one  or  more 
critical  technolocies,  as  identified  by: 

(i)  the  National  Critical  Technologies 
panel  (or  its  successor)  in  reports 
required  under  42  U.S.C.  6683,  or 

(ii)  the  Secretary  of  Defense  in 
accordance  with  10  U.S.C.  2522. 

(3)  Release  SBIR  solicitations  in 
accordance  with  the  SBA  master 
schedule. 

(4)  Unilaterally  receive  and  evaluate    ^ 
proposals  resulting  from  program 
solicitations,  select  awardees.  issue 
funding  agreements,  and  inform  each 
awardee  under  such  agreement,  to  the 
extent  possible,  of  the  expenses  of  the 
awardee  that  will  be  allowable  under 
the  funding  agreement. 

(5)  Require  a  succinct 
commercialization  plan  with  each 
proposal  submitted  for  a  Phase  II  award. 

(6)  Collect  and  maintain  information 
from  awardees  and  provide  it  to  SBA  to 
develop  and  maintain  the  Tech-Net 
Database,  as  identified  in  Section  11(e) 
of  this  policy  Directive. 

(7)  Administer  its  own  SBIR  funding 
agreements  or  delegate  such 
administration  to  another  agency. 

(8)  Include  provisions  in  each  SBIR 
funding  agreement  setting  forth  the 
respective  rights  of  the  United  States 
and  the  awardee  with  respect  to 
intellectual  property  rights  and  with 
respect  to  any  right  to  carry  out  follow- 
on  research. 

(9)  Ensure  that  the  rights  in  data 
developed  under  each  Federally-funded 
SBIR  Phase  I,  Phase  II,  and  Phase  HI 
award  are  protected  properly. 

(10)  Make  payments  to  awardees  of 
SBIR  funding  agreements  on  the  basis  of 
progress  toward  or  completion  of  the 
funding  agreement  requirements  and  in 
all  cases  make  payment  to  awardees 
under  such  agieements  in  full,  subject  to 
audit,  on  or  before  the  last  day  of  the  12- 
month  period  beginning  on  the  date  of 
completion  of  such  requirements. 

(11)  Provide  an  annual  report  on  the 
SBIR  Program  to  SBA.  See  Section  10  of 
this  Policy  Directive. 

(12)  Report  at  least  annually  to  SBA's 
Office  of  Technology  all  instances  in 
which  an  agency  pursued  research, 
development,  production,  or  any  such 
combination  of  a  technology  developed 


by  an  SBC  using  an  award  made  under 
the  SBIR  Program  of  that  agency,  where 
the  agency  determined  that  it  was  not 
practicable  to  enter  into  a  follow-on 
non-SBIR  Program  funding  agreement 
with  that  concern.  The  report  must 
include,  at  a  minimum: 

(i)  the  reasons  why  the  follow-on 
funding  agreement  with  the  concern 
was  not  practicable; 

(ii)  the  identity  of  the  entity  with 
which  the  agency  contracted  to  perform 
the  research,  development,  or 
production;  and 

(iii)  a  description  of  the  type  of 
funding  agreement  under  which  the 
research,  development,  or  production 
was  obtained. 

(13)  Include  in  its  annual  performance 
plan  required  by  31  U.S.C.  1115(a)  and 
(b)  a  section  on  its  SBIR  Program,  and 
submit  such  section  to  the  Senate 
■  Committee  on  Small  Business  and 
Entrepreneurship  and  to  the  House 
Committees  on  Science  and  Small 
Business. 

(b)  The  Act  permits  an  agency  that  has 
established  a  Technology  Development 
Program  to  review  for  funding  under 
that  program,  in  each  fiscal  year: 

(1)  any  proposal  to  provide  outreach 
and  assistance  to  1  or  more  SBCs 
interested  in  participating  in  the  SBIR 
Program,  including  any  proposal  to 
make  a  grant  or  loan  to  a  company  to 
pay  a  portion  or  all  of  the  cost  of 
developing  an  SBIR  proposal,  from  an 
entity,  organization,  or  individual 
located  in — 

(i)  a  State  that  is  eligible  to  participate 
in  that  technology  development 
program;  or 

(ii)  an  Additionally  Eligible  State. 

(2)  any  meritorious  proposal  for  an 
SBIR  Phase  I  award  that  is  not  funded 
through  the  SBIR  Program  for  that  fiscal 
year  due  to  funding  constraints,  from  an 
SBC  located  in  a  state  identified  in  (i) 
or  (ii)  immediately  above. 

(c)  The  Act  allows  discretionary 
technical  assistance  to  SBIR  awardees. 

(1)  Agencies  may  enter  into 
agreements  with  vendors  to  provide 
technical  assistance  to  SBIR  awardees, 
which  may  include  access  to  a  network 
of  scientists  and  engineers  engaged  in  a 
wide  range  of  technologies  or  access  to 
technical  and  business  literature 
available  through  on-line  data  bases. 
Each  agency  may  select  a  vendor  for  a 
term  not  to  exceed  3  years.  The  vendor 
must  be  selected  using  competitive  and 
merit-based  criteria.  The  puipose  of  this 
technical  assistance  is  to  assist  SBIR 
awardees  in: 

(i)  making  better  technical  decisions 
on  SBIR  projects; 

(ii)  solving  technical  problems  that 
arise  during  SBIR  projects; 
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(iii)  minimizing  technical  risks 
associated  with  SBIR  projects;  and 

(iv)  commercializing  the  SBIR  product 
or  process. 

(2)  Phase  I  awards:  Each  agency  may 
provide  up  to  $4,000  of  SBIR  funds  for 
the  technical  assistance  described  above 
in  (c)(1).  The  amount  vdll  be  in  addition 
to  the  award  and  will  coimt  as  part  of 
the  agency's  SBIR  funding. 

(3)  Phase  II  awards:  Eacn  agency  may 
allow  awardees  to  expend  up  to  $4,000 
of  SBIR  funds  per  year,  using  funds 
available  from  the  SBIR  award,  for  the 
technical  assistance  described  above  in 
(c)(1). 

(d)  Agencies  are  encouraged  to 
develop  programs  to  reduce  the  time 
period  between  the  issuance  of  SBIR 
Phase  I  and  Phase  D  awards.  As 
appropriate,  agencies  should  adopt 
accelerated  proposal,  evaluation,  and 
selection  procedures  designed  to 
address  the  gap  in  funding  these 
competitive  awards. 

(ej  Interagency  actions. 

(1)  Joint  jvnding.  An  SBIR  project  may 
be  financed  by  more  than  one  Federal 
agency.  Joint  funding  is  not  required  but 
can  be  an  effective  arrangement  for 
some  projects. 

(2)  Phase  11  awards.  An  SBIR  Phase  II 
award  may  be  issued  by  a  Federal 
agency  other  than  the  one  that  made  the 
Phase  I  award.  The  Phase  I  and  Phase 

n  agencies  should  document  their  files 
appropriately,  providing  clear  rationale 
for  the  transfer  of  the  Phase  11  proposal 
to,  and  award  by,  the  funding  Federal 
agency. 

(3)  Timely  notification  of  awards.  In 
order  to  avoid  duplicate  funding  of  an 
SBIR  project,  agencies  must  promptly 
search  the  Tech-Net  Database  System  for 
awards  for  essentially  equivalent  work. 
Discussion  among  agencies  receiving 
similar  proposals  is  strongly  encouraged 
before  an  SBIR  award  is  made. 

(4)  Participation  by  women-owned 
SBCs  and  socially  and  economically 
disadvantaged  SBCs  in  the  SBIR 
Program.  In  order  to  meet  statutory 
requirements  for  greater  inclusion,  SBA 
and  the  Federal  participating  agencies 
must  conduct  outreach  efforts  to  find 
and  place  innovative  women-owned 
SBCs  and  socially  and  economically 
disadvantaged  SBCs  in  the  SBIR 
Program  information  system.  These 
SBCs  will  be  required  to  compete  for 
SBIR  awards  on  the  same  basis  as  all 
other  SBCs.  However,  participating 
agencies  are  encouraged  to  work 
independently  and  cooperatively  with 
SBA  to  develop  methods  to  encourage 
qualified  women-owned  SBCs  and 
socially  and  economically 
disadvantaged  SBCs  to  participate  in  the 
SBIR  Program. 


(f)  Limitation  of  participation  and  use 
of  funds. 

(1)  Each  SBIR  agency  must  expend  2.5 
percent  of  its  extramural  budget  on 
awards  made  to  SBCs.  Agencies  may  not 
make  available  for  the  purpose  of 
meeting  the  2.5  percent  an  amount  of  its 
extramural  budget  for  basic  research 
that  exceeds  2.5  percent.  Funding 
agreements  with  SBCs  for  R/R&D  that 
result  from  competitive  or  single  source 
selections  other  than  an  SBIR  Program 
must  not  be  considered  to  meet  any 
portion  of  the  2.5  percent. 

(2)  An  agency  must  not  use  any  of  its 
SBIR  budget  for  the  purpose  of  funding 
administrative  costs  of  the  program, 
including  costs  associated  with  program 
operations,  employee  salaries,  and  other 
associated  expenses. 

(3)  An  agency  must  not  issue  an  SBIR 
funding  agreement  that  includes  a 
provision  for  subcontracting  any  portion 
of  that  agreement  back  to  the  issuing 
agency,  to  any  other  Federal 
Government  agency,  or  to  other  units  of 
the  Federal  Government.  SBA  may  issue 
a  case-by-case  waiver  to  this  provision 
after  review  of  an  agency's  written 
justification  that  includes  the  following 
information: 

(i)  An  explanation  of  why  the  SBIR 
research  project  requires  the  use  of  the 
Federal  facility  or  personnel,  including 
data  that  verifies  the  absence  of  non- 
federal facilities  or  personnel  capable  of 
supporting  the  research  effort. 

(ii)  Why  the  Agency  will  not  and  can 
not  fund  the  use  of  the  federal  facility 
or  personnel  for  the  SBIR  project  with 
non-SBIR  money. 

(iii)  The  concurrence  of  the  SBC's 
chief  business  official  to  use  the  federal 
facility  or  personnel. 

(4)  No  agency,  at  its  own  discretion, 
may  unilaterally  cease  participation  in 
the  SBIR  Program.  R/R&D  agency 
budgets  may  cause  fluctuations  and 
trends  that  must  be  reviewed  in  light  of 
SBIR  Program  purposes.  An  agency  may 
be  considered  by  SBA  for  a  phased 
withdrawal  from  participation  in  the 
SBIR  Program  over  a  period  of  time 
sufficient  in  duration  to  minimize  any 
adverse  impact  on  SBCs.  However,  the 
SBA  decision  concerning  such  a 
withdrawal  will  be  made  on  a  case-by- 
case  basis  and  will  depend  on 
significant  changes  to  extramural  R/R&D 
3-year  forecasts  as  found  in  the  annual 
Budget  of  the  United  States  Government 
and  National  Science  Foundation 
breakdowns  of  total  R/R&D  obligations 
as  published  in  the  Federal  Funds  for 
Research  and  Development.  Any 
withdrawal  of  an  SBIR  Federal 
participating  agency  from  the  SBIR 
Program  will  be  accomplished  in  a 
standardized  and  orderly  manner  in 


compliance  with  these  statutorily 
mandated  procedures. 

(5)  Federal  agencies  not  otherwise 
qualified  for  the  SBIR  Program  may 
participate  on  a  volimtary  basis.  Federal 
agencies  seeking  to  participate  in  the 
SBIR  Program  must  first  submit  their 
written  requests  to  SBA.  Voluntary 
participation  requires  the  written 
approval  of  SBA. 

10.  Annual  Report  to  the.  Small 
Business  Administratioii 

The  Act  requires  a  "simplified, 
standardized  and  timely  annual  report" 
from  the  SBIR  agencies.  The  following 
paragraphs  explain  more  about  this 
requirement,  including  the  due  date,  the 
kinds  of  information  to  be  included,  and 
the  number  of  copies  to  be  submitted  to 
SBA. 

(a)  Armual  Report  Due  Date  and 
Number  of  Copies.  Reporting  must  be  on 
an  annual  basis  and  will  be  for  the 
period  ending  September  30  of  each 
fiscal  year.  A  single,  hard  copy  report  is 
due  to  SBA  by  March  15  of  each  year. 
For  example,  the  report  for  FY  2002 
(October  1,  2001— September  30,  2002) 
must  be  submitted  to  SBA  by  March  15, 
2003.  SBA  encourages  agencies  to 
submit  their  annual  report  before  the 
March  15  due  date.  The  report  should 
be  sent  to  the  address  noted  in  Section 
5(b).  However,  if  agencies  choose  to 
send  an  electronic  version,  it  should  be 
sent  to  technology@sba.gov. 

(b)  Aimual  Report  Content 

(1)  Agency  total  fiscal  year, 
extramural  R/R&D  total  obligations  as  ** 
reported  to  the  National  Science 
Foundation  pursuant  to  the  annual 
Budget  of  the  United  States 
Government. 

(2)  SBIR  Program  total  fiscal  year 
dollars  derived  by  applying  the 
statutory  percentiim  to  the  agency's 
extramural  R/R&D  total  obligations. 

(3)  SBIR  Program  fiscal  year  dollars 
obligated  through  SBIR  Program  funding 
agreements  for  Phase  I  and  Phase  II. 

(4)  Number  of  topics  and  subtopics 
contained  in  each  program  solicitation. 

(5)  Number  of  proposals  received  by 
the  agency  for  each  topic  and  subtopic 
in  each  program  solicitation.  Identify 
the  nimiber  of  proposals  received  from 
HUBZone  SBCs. 

(6)  For  both  Phase  I  and  Phase  II,  the 
awardee's  name  and  address, 
solicitation  topic  and  subtopic, 
solicitation  number,  project  tiUe,  and 
total  dollar  amount  of  funding 
agreement.  Identify  women-owned 
SBCs,  economically  and  socially 
disadvantaged  SBCs,  HUBZone  SBCs. 
and  Phase  II  awardees  with  follow-on 
funding  commitments. 
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(7)  Justification  for  the  award  of  any 
funding  agreement  exceeding  $100,000 
for  Phase  I  or  $750,000  for  Phase  II. 

(8)  The  nimiber  of  awardees  for  whom 
the  Phase  I  process  exceeded  6  months, 
starting  from  the  closing  date  of  the 
SBIR  solicitation  to  award  of  the 
funding  agreement. 

(9)  For  an  agency  Phase  III  award 
using  non-SBIR  Federal  funds  to 
continue  a  Phase  II  project,  the  agency 
must  provide  the  name,  address,  project 
title,  and  dollar  amount  obligated. 

(10)  Justification  for  awards  made 
under  a  topic  or  subtopic  where  the 
agency  received  only  one  proposal. 
Agencies  must  also  provide  the 
awardee's  name  and  address,  the  topic 
or  subtopic,  and  the  dollar  amount  of 
award.  Information  must  be  collected 
quarterly,  but  updated  in  the  agency's 
annual  reports. 

(11)  An  accounting  of  Phase  I  awards 
made  to  SBCs  that  have  received  more 
than  15  Phase  II  awards  from  all 
agencies  in  the  preceding  5  fiscal  years. 
Each  agency  must  report:  name  of 
awardee;  Phase  I  funding  agreement 
number  and  date  of  award;  Phase  I  topic 
or  subtopic  tide;  amoimt  and  date  of 
previous  Phase  n  funding;  and 
commercialization  status  for  each  prior 
Phase  n  award. 

(12)  If  applicable,  report  the  niunber 
of  National  Critical  Technology  topic  or 
subtopic  funding  agreements  issued, 
including  an  identification  of  the 
specific  critical  technology  topics,  and 
the  percentage  by  number  and  dollar 
amount  of  the  agency's  total  SBIR 
awards  to  such  National  Critical 
Technologies  topics. 

(13)  Report  all  instances  in  which  an 
agency  pursued  R/R&D,  services, 
production,  or  any  combination  of  a 
technology  developed  by  an  SBIR 
awardee  and  determined  that  it  was  not 
practicable  to  enter  into  a  follow-on 
funding  agreement  with  non-SBIR  funds 
with  that  concern.  See  Section  9(a)(12) 
for  minimiim  reporting  requirements. 

(14)  Report  the  numoer  and  dollar 
value  of  each  SBIR  and  non-SBIR  award 
over  $10,000  and  compare  the  number 
and  amount  of  SBIR  awards  with 
awards  to  other  than  SBCs. 

11.  Responsibilities  of  SBA 

(a)  SBA's  Office  of  Technology  vvill 
annually  obtain  available  information 
on  the  current  critical  technologies  from 
the  National  Critical  Technologies  panel 
(or  its  successor)  and  the  Secretary  of 
Defense  and  provide  such  information 
to  the  SBIR  agencies. 

(b)  SBA  will  request  this  information 
in  June  of  each  year.  The  data  received 
will  be  submitted  to  each  of  the 
participating  Federal  agencies  and  will 


also  be  published  in  the  September 
issue  of  the  SBIR  Pre-Solidtation 
Announcement. 

(c)  Examples  of  SBIR  Areas  to  be 
Monitored  by  SBA. 

(1)  SBIR  Funding  Allocations.  The 
magnitude  and  source  of  each  SBIR 
agency's  annual  allocation  reserved  for 
SBIR  awards  are  critical  to  the  success 
of  the  SBIR  Program.  The  Act  defines 
the  SBIR  effort  (R/R&D),  the  source  of 
the  funds  for  financing  the  SBIR 
Program  (extramxual  budget),  and  the 
percentage  of  such  funds  to  be  reserved 
for  the  SBIR  Program  (2.5  percent).  The 
Act  requires  that  SBA  monitor  these 
annual  allocations. 

(2)  SBIR  Program  Solicitation  and 
Award  Status.  The  accomplishment  of 
scheduled  SBIR  events,  such  as  SBIR 
Program  solicitation  releases  and  the 
issuance  of  funding  agreements,  is 
critical  to  meeting  statutory  mandates 
and  to  operating  an  effective,  useful 
program.  SBA  monitors  these  and  other 
operational  features  of  the  SBIR 
Program.  SBA  does  not  plan  to  monitor 
administration  of  the  awards  except  in 
instances  where  SBA  assistance  is 
requested  and  is  related  to  a  specific 
SBIR  project  or  funding  agreement. 

(3)  Follow-on  Funding  Commitments. 
SBA  will  monitor  whether  follow-on 
non-Federal  funding  commitments 
obtained  by  Phase  II  awardees  for  Phase 
in  were  considered  in  the  evaluation  of 
Phase  n  proposals  as  required  by  the 

Act. 

(4)  Agency  Rules  and  Regulations.  It 
is  essential  that  no  policy,  rule, 
regulation,  or  interpretation  be 
promulgated  by  the  SBIR  agencies  thiat 
are  inconsistent  with  the  Act  or  this 
Policy  Directive.  SBA's  monitoring 
activity  will  include  review  of  policies, 
rules,  regulations,  interpretations,  and 
procedure's  generated  to  facilitate  intra- 
and  interagency  SBIR  Program 
implementation. 

(d)  SBA  develops,  participates  in, 
and,  when  appropriate  and  feasible, 
sponsors  seminars  for  innovative 
women-owned  SBCs  and  socially  and 
economically  disadvantaged  SBCs  to 
inform  them  of  the  SBIR  Program  and 
Federal  and  commercial  assistance  and 
services  available  for  potentied  SBIR 
Program  participants. 

(e)  Standardized  Collection  of  Data— 
"Technology  Resources  Access 
Network"  H'ech-Net)  Database  System 
Overview 

(1)  SBA's  Office  of  Technology,  as 
functional  program  manager  for  the 
SBIR  and  the  STTR  Programs,  is 
required  to  collect  and  report  to  the 
Congress,  information  regarding  awards 
made  to  SBCs  by  each  Federal  agency 
participating  in  these  programs. 


(2)  The  Office  of  Technology 
maintains  an  internal  database  of 
awards  and  uses  the  system  to  report  on 
technology  and  demographical  statistics 
regarding  the  SBIR  and  the  STTR 
Programs.  The  system  also  stores  the 
200-word  technical  abstract  for  each 
SBIR  and  STTR  award  that  is  prepared 
by  the  awardee  summarizing  the 
research  effort  that  has  been  supported 
by  the  Federal  Government.  The  system 
also  provides  the  Office  of  Technology 
with  the  ability  to  perform  keyword 
searches  in  many  areas,  including  any 
part  of  the  name,  address,  and  technical 
abstract  of  the  awardee.  The  system 
produces  many  reports  that  are  used  in 
the  conduct  of  audits  performed  by  the 
General  Accounting  Office  (GAO)  and  to 
expose  potential  duplication  of  research 
and  development  efforts  funded  by  the 
SBIR  agencies. 

(3)  T^e  Office  of  Technology,  in  a 
joint  effort  with  SBA's  Office  of  the 
Chief  Information  Officer,  has 
redesigned  the  Office  of  Technology's 
internal  awards  database  system  to 
operate  on  the  Internet.  The  Internet 
system  is  tided  the  "Technology 
Resources  Network,"  or  Tech-Net. 

(4)  Tech-Net  offers  a  vast  array  of 
user-friendly  capabilities,  and  is 
accessible  by  the  public  at  no  charge. 
Tech-Net  allows  for  the  online 
submission  of  SBIR/STTR  awards  data 
from  all  SBIR  agencies.  Tech-Net  also 
allows  any  end-user  to  perform  keyword 
searches  and  create  formatted  reports  of 
SBIR/STTR  awards  information.  Tech- 
Net  will  allow  for  potential  research 
partners  to  view  research  and 
development  efforts  that  are  ongoing  in 
the  SBIR  and  the  STTR  Programs, 
increasing  the  investment  opportunities 
of  the  SBIR/STTR  SBCs  in  the  high  tech 
arena.  Tech-Net  serves  as  an  excellent 
marketing  tool  for  the  small,  high  tech 
business  community,  allowing  investors 
to  view  first-hand  the  technical 
capabilities  of  SBIR/STTR  awardees. 
This  will  ultimately  produce 
investments,  partnerships,  and  strategic 
alliances  resulting  in  commercialization 
of  SBIR/STTR  research. 

(5)  Tech-Net  also  houses  legislatively 
mandated  information  on  all  SBIR  and 
STTR  awards,  as  well  as  confidential 
outcome  and  output  information  that 
will  be  relevant  to  measuring  the 
effectiveness  and  success  of  the 
programs, 

(6)  Awardees  can  update  their 
information  and  add  project 
commercialization  and  sales  data  with 
user  names  and  passwords.  User  name 
and  passwords  will  be  assigned  only  to 
awardees  to  provide  access  to  their 
respective  awards  information 
maintained  in  the  Tech-Net  system. 
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Award  and  commercialization  data 
maintained  in  the  Tech-Net  database 
can  be  changed  only  by  the  awardee. 
SBA.  or  the  awarding  SBIR  /STTR 
Federal  agency. 

(7)  Project  commercialization  and 
sales  data  can  only  be  viewed  by 
Congress,  GAO,  agencies  participating 
in  the  SBIR  and  the  STTR  Programs, 
Office  of  Management  and  Budget 
(0MB),  Office  of  Science  and 
Technology  Policy  (OSTP),  Office  of 
Federal  Procurement  Policy  (OFPP),  and 
other  authorized  persons  (for  example, 
authorized  contractors)  who  are  subject 
to  a  use  and  nondisclosure  agreement 
with  the  Federal  Government  covering 
the  use  of  the  database. 

(8)  To  use  the  Tech-Net  database 
system,  visit  the  Web  site  http://tech- 
net.sba.gov.  Online  help  is  available. 

(9)  Public  Tech-Net  Database  (See 
Appendix  II  for  Data  Fields).  The  public 
Tech-Net  Database  is  a  searchable,  up- 
to-date,  electronic  database  that 
includes: 

(i)  the  name,  size,  location,  fimding 
agreement  number,  and  identifying 
number  assigned  by  the  Administtator 
of  each  SBC  that  has  received  an  SBIR 
or  STTR  Phase  I  or  Phase  II  award  from 
a  Federal  agency; 

(ii)  a  description  of  each  SBIR  or 
STTR  Phase  I  or  Phase  II  award  received 
by  the  SBC  including: 

(A)  an  abstract  of  the  project  funded 
by  the  award,  excluding  any  proprietary 
information  so  identified  by  the 
awardee; 

(B)  the  Federal  agency  making  the 
award;  and 

(C)  the  date  and  amount  of  the  award, 
(iii)  an  identification  of  any  business 

concern  or  subsidiary  established  for  the 
commercial  application  of  a  product  or 
service  for  which  an  SBIR  or  STTR 
award  is  made;  and 

(iv)  information  regarding  mentors 
and  Mentoring  Networks,  as  required  in 
the  Federal  and  State  Technology 
(FAST)  Partnership  Program  described 
in  Section  12  of  this  Policy  Directive. 

(10)  Government  Tech-Net  Database. 
SBA,  in  consultation  with  the  Federal 
agencies  participating  in  the  SBIR  and 
the  STTR  Programs,  develops  and 
maintains  a  secure  database  that: 

(i)  contains,  for  each  Phase  II  award: 

(A)  information  on  revenue  from  the 
sale  of  new  products  or  services 
resulting  from  the  research  conducted 
under  each  Phase  II  award; 

(B)  information  on  additional 
investment  from  any  source,  other  than 
Phase  I  or  Phase  II  SBIR  or  STTR 
awards,  to  further  the  research  and 
development  conducted  under  each 
Phase  II  award;  and 


(C)  any  other  information  received  in 
connection  with  the  award  that  the 
Administrator,  in  conjimction  with  the 
SBIR  program  managers  of  the 
participating  agencies,  considers 
relevant  and  appropriate; 

(ii)  includes  any  narrative  information 
that  a  Phase  II  awardee  voluntarily 
submits  to  further  describe  the  outputs 
and  outcomes  of  its  awards; 

(iii)  includes  for  each  applicant  that 
does  not  receive  a  Phase  I  or  Phase  II 
award: 

(A)  the  name,  size,  location,  and 
identifying  nimiber  assigned  by  SBA; 
(B)  an  abstract  of  the  project;  and  (C)  the 
Federal  agency  to  which  the  application 
was  made; 

(iv)  includes  any  other  data  collected 
by  or  available  to  any  Federal  agency 
that  such  agency  considers  to  be  useful 
for  SBIR  program  evaluation;  and 

(v)  is  available  for  use  solely  for 
program  evaluation  purposes  by  the 
Federal  Government  or,  in  accordance 
with  Policy  Directives  issued  by  SBA, 
by  other  authorized  persons  who  are 
subject  to  a  use  and  nondisclosure 
agreement  with  the  Federal  Government 
covering  the  use  of  the  database 

(11)  Data  Collection  for  Government 
Tech-Net  Database 

(i)  Each  SBC  appljring  for  a  Phase  n 
award  is  required  to  update  the 
appropriate  information  in  the  Tech-Net 
database  for  any  of  its  prior  Phase  II 
awards.  In  meeting  this  requirement,  the 
SBC  may  apportion  sales  or  additional 
investment  information  relating  to  more 
than  one  Phase  II  award  among  those 
awards,  if  itnotes  the  apportionment  for 
each  award. 

(ii)  Each  Phase  II  awardee  is  required 
to  update  the  appropriate  information  in 
the  Tech-Net  database  on  that  award 
upon  completion  of  the  last  deliverable 
under  the  funding  agreement.  In 
addition,  the  awardee  is  requested  to 
voluntarily  update  the  appropriate 
information  on  that  award  in  the  Tech- 
Net  database  annually  thereafter  for  a 
minimum  period  of  5  years. 

v(iii)  Pursuant  to  15  U.S.C.  638(k)(4), 
information  provided  to  the 
Government  Tech-Net  Database  is 
privileged  and  confidential  and  not 
subject  to  disclosure  pursuant  to  5 
U.S.C.  552  (Government  Organization 
and  Employees);  nor  must  it  be 
considered  to  be  publication  for 
purposes  of  35  U.S.C.  102  (a)  or  (b). 

(iv)  SBA  will  minimize  the  data 
reporting  requirements  of  SBCs,  make 
updating  available  electronically,  and 
provide  standardized  procedures. 


12.  Federal  and  State  Technology 
(FAST)  Partnership  Program  and 
Outreach  Program 

(a)  Federal  and  State  Technology 
Partnership  Program  The  Small 
Business  Innovation  Research  Program 
Reauthorization  Act  of  2000,  Public  Law 
106-554,  established  the  Federal  and 
State  Technology  Partnership  Program 
(FAST  Program)  to  strengthen  the 
technological  competitiveness  of  SBCs 
in  the  United  States.  Congress  found 
that  programs  that  foster  economic 
development  among  small  high- 
technology  firms  vary  widely  among  the 
States.  Thus,  the  purpose  of  the  FAST 
Program  is  to  improve  the  participation 
of  small  technology  firms  in  the 
innovation  and  commercialization  of 
new  technology,  thereby  ensuring  that 
the  United  States  remains  on  the 
cutting-edge  of  research  and 
development  in  the  highly  competitive 
arena  of  science  and  technology.  SBA 
administers  the  FAST  Program. 
Additional  and  detailed  information 
regarding  this  program  is  available  at 
www.sba.gov/SBIR. 

(b)  Rural  Outreach  Program 

(1)  The  Rural  Outreach  Program  is 
authorized  by  section  9(s)  of  the  Small 
Business  Act,  15  U.S.C.  638(s).  The 
Small  Business  Innovation  Research 
Program  Reauthorization  Act  of  2000, 
Public  Law  106-554,  extends  the 
program  through  September  30,  2005. 

(2)  Historically,  SBCs  located  in  a 
relatively  small  number  of  states  have 
been  highly  successful  in  securing 
awards  under  the  SBIR  Program.  To 
expand  competition  imder  the  SBIR  and 
Si  IK  Programs,  and  to  encourage  the 
maximum  number  of  SBCs  to  submit 
proposals  and  succeed  in  winning 
awards,  SBA  provides  Federal 
assistance  to  support  statewide  outreach 
to  small  high-technology  businesses 
located  in  states  that  are 
imderrepresented  in  SBIR/STTR 
awards.  Cooperative  agreements  to" 
"Eligible  States"  are  made  on  a 
matching  funds  basis.  The  awards  will 
be  made  in  a  ratio  of  Federal  dollars  to 
non-Federal  dollars  of  2:1,  with  a 
maximum  Federal  contribution  of 
$100,000.  Assistance  provided  to  an 
Eligible  State  under  this  program 
annoimcement  must  be  used  by  the 
State,  in  consultation  with  State  and 
local  departments  and  agencies,  for 
programs  and  activities  to  increase  the 
participation  of  SBCs  located  in  the 
State  in  the  SBIR  and  STTR  Programs. 

(3)  Only  Eligible  States  may  submit 
proposals  for  the  Rural  Outreach 
Program. 

(4)  SBA  has  determined  that  there  are 
25  "Eligible  States":  Alaska,  Arkansas, 
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Delaware,  District  of  Columbia,  Hawaii, 
Idaho,  Indiana,  Iowa,  Kentucky, 
Louisiana,  Maine,  Mississippi,  Missouri, 
Montana,  Nebraska,  Nevada,  North 
Dakota,  Oklahoma,  Puerto  Rico,  Rhode 
Island,  South  Carolina,  South  Dakota, 
Vermont,  West  Virginia,  and  Wyoming. 

Appendix  I:  Instructions  for  SBIR 
Program  Solicitation  Preparation 

a.  General.  Section  9(j)  of  the  Small 
Business  Act  (15  U.S.C.  638(j))  requires  ".  .  . 
simplified,  standardized  and  timely  SBIR 
solicitations"  and  for  SBIR  agencies  to  utilize 
a  "uniform  process"  minimizing  the 
regulatory  burden  of  participation.  Therefore, 
the  following  instructions  purposely  depart 
from  normal  Government  solicitation  formats 
and  requirements.  SBIR  solicitations  must  be 
prepared  and  issued  as  program  solicitations 
in  accordance  with  the  following 
instructions. 

b.  Ldmitation  in  Size  of  Solicitation:  In  the 
interest  of  meeting  the  requirement  for 
simplified  and  standardized  solicitations, 
while  also  recognizing  that  the  Internet  has 
become  the  main  vehicle  for  distribution, 
each  agency  should  structure  its  entire  SBIR 
solicitation  to  produce  the  least  number  of 
pages  (electronic  and  printed),  consistent 
with  the  procurement/assistance  standing 
operating  procedures  and  statutory 
requirements  of  the  participating  Federal 
agencies. 

c.  Format.  SBIR  Program  solicitations  must 
be  prepared  in  a  simple,  standardized,  easy- 
to-read,  and  easy-to-understand  format.  It 
must  include  a  cover  sheet,  a  table  of 
contents,  and  the  following  sections  in  the 
order  listed. 

1.  Program  Description 

2.  Definitions 

3.  Proposal  Preparation  Instructions  and 

Requirements 

4.  Method  of  Selection  and  Evaluation 

Criteria 

5.  Considerations 

6.  Submission  of  Proposals 

7.  Scientific  and  Technical  Information 

Sources 

8.  Submission  Forms  and  Certifications 

9.  Research  Topics 

d.  Cover  Sheet.  The  cover  sheet  of  an  SBIR 
Program  solicitation  must  clearly  identify  the 
solicitation  as  a  SBIR  solicitation,  identify 
the  agency  releasing  the  solicitation,  specify 
date(s)  on  which  contract  proposals  or  grant 
applications  (proposals)  are  due  under  the 
solicitation,  and  state  the  solicitation  number 
or  year. 

Instructions  for  Preparation  of  SBIR  Program 

Solicitation 

Sections  1  through  9 

1.  Program  Description,  (a)  Summarize  in 
narrative  form  the  invitation  to  submit 
proposals  and  the  objectives  of  the  SBIR 
Program. 

(b)  Describe  in  narrative  form  the  agency's 
SBIR  Program  including  a  description  of  the 
three  phases.  Note  in  your  description  that 
the  solicitation  is  for  Phase  I  proposals  only. 

(c)  Describe  program  eligibility,  as  follows: 


Eligibility.  Each  concern  submitting  a 
proposal  must  qualify  as  an  SBC  for  R/R&D 
purposes  at  the  time  of  award.  In  addition, 
the  primary  employment  of  the  principal 
investigator  must  be  with  the  SBC  at  the  time 
of  award  and  during  the  conduct  of  the 
proposed  research,  unless  otherwise 
approved  in  writing  by  the  funding 
agreement  officer  after  consultation  with  the 
agency  SBIR  Program  Manager/Coordinator. 
Also,  for  both  Phase  I  and  Phase  II,  the  R/ 
R&D  work  must  be  performed  in  the  United 
States.  However,  based  on  a  rare  and  unique 
circumstance,  for  example,  a  supply  or 
material  or  other  item  or  project  requirement 
that  is  not  available  in  the  United  States, 
agencies  may  allow  that  particular  portion  of 
the  R/R&D  work  to  be  performed  or  obtained 
in  a  country  outside  of  the  United  States. 
Approval  by  the  funding  agreement  officer 
for  each  such  specific  condition  must  be  in 
writing.  Phase  II  proposals  may  be  submitted 
only  by  Phase  I  awardees. 
■    (d)  List  the  name,  address  and  telephone 
number  of  agency  contacts  for  general 
information  on  the  SBIR  Program  solicitation. 

2.  Definitions.  Whenever  terms  are  used 
that  are  unique  to  the  SBIR  Program,  a 
specific  SBIR  solicitation  or  a  portion  of  a 
solicitation,  they  will  be  defined  in  a  separate 
section  entitled  "Definitions."  At  a 
minimum,  the  definitions  of  "funding 
agreement,"  "R/R&D,"  "SBC,"  "SBIR 
technical  data,"  "SBIR  technical  data  rights," 
"subcontract,"  and  "women-owned  SBC,"  as 
stated  in  this  Policy  Directive,  must  be 
included. 

3.  Proposal  Preparation  Instructions  and 
Requirements.  The  purpose  of  this  section  is 
to  inform  the  applicant  on  what  to  include 
in  the  proposal  and  to  set  forth  limits  on 
what  may  be  included.  It  should  also  provide 
guidance  to  assist  applicants,  particularly 
those  that  may  not  have  previous 
Govenmient  experience,  in  improving  the 
quality  and  acceptance  of  proposals. 

(a)  Limitations  on  Length  of  Proposal 
Include  at  least  the  following  information: 

(1)  SBIR  Phase  I  proposals  must  not  exceed 
a  total  of  25  pages,  including  cover  page, 
budget,  and  all  enclosures  or  attachments, 
unless  stated  otherwise  in  the  agency 
solicitation.  Pages  should  be  of  standard  size 
(BV^'  X  11";  21.6  cm  x  27.9  cm)  and  should 
conform  to  the  standard  formatting 
instructions.  Margins  should  be  2.5  cm  and 
type  at  least  10  point  font. 

(2)  A  notice  that  no  additional  attachments, 
appendices,  or  references  beyond  the  25-page 
limitation  shall  be  considered  in  proposal 
evaluation  (unless  specifically  solicited  by  an 
agency)  and  that  proposals  in  excess  of  the 
page  limitation  shall  not  be  considered  for 
review  or  award. 

(b)  Proposal  Cover  Sheet.  Every  applicant 
is  required  to  include  at  least  the  following 
information  on  the  first  page  of  proposals. 
Items  8  and  9  are  for  statistical  purposes 
only. 

(1)  Agency  and  solicitation  number  or  year. 

(2)  Topic  Number  or  Letter. 

(3)  Subtopic  Number  or  Letter. 

(4)  Topic  Area. 

(5)  Project  Title. 

(6)  Name  and  Complete  Address  of  Firm. 

(7)  Small  Business  Certification  (by 
statement  or  checkbox)  as  follows:  "The 


above  concern  certifies  that  it  is  an  SBC  and 
meets  the  definition  as  stated  in  this 
solicitation  or  that  it  will  meet  that  definition 
at  time  of  award." 

(8)  Socially  and  Economically 
Disadvantaged  SBC  Certification  (by 
statement  or  checkbox)  as  follows: 

"The  above  concern  certifies  that it 

does does  not  qualify  as  a  socially  and 

economically  disadvantaged  SBC  as  defined 
in  this  solicitation." 

(9)  Women-owned  SBC  Certification  (by 
statement  or  checkbox)  as  follows:  "The 
above  concern  certifies  that 

it does does  not  qualify  as  a 

women-owned  SBC  as  defined  in  this 
solicitation." 

(10)  An  information  statement  regarding 
duplicate  research  as  follows:  "The  applicant 
and/or  Principal 

Investigator has has  not 

submitted  proposals  for  essentially 
equivalent  work  under  other  Federal  program 

solicitations  or has has  not 

received  other  Federal  awards  for  essentially 
equivalent  work."  (Identify  proposals/awards 
in  Section  3(e)(10),  "Similar  Proposals  and 
Awards.") 

(11)  Disclosure  permission  (by  statement  or 
checkbox),  such  as  follows,  may  be  included 
at  the  discretion  of  the  funding  agency:  "Will 
you  permit  the  Government  to  disclose  the 
title  and  technical  abstract  page  of  your 
proposed  project,  plus  the  name,  address, 
and  telephone  number  of  the  corporate 
official  of  your  concern,  if  your  proposal  does 
not  result  in  an  award,  to  concerns  that  may 
be  interested  in  contacting  you  for  further 
information?  Yes  No " 

(12)  Signature  of  a  company  official  of  the 
proposing  SBC  and  that  individual's  typed 
name,  title,  address,  telephone  number,  and 
date  of  signature. 

(13)  Signature  of  Principal  Investigator  or 
Project  Manager  within  the  proposing  SBC 
and  that  individual's  typed  name,  title, 
address,  telephone  number,  and  date  of 
signature. 

(14)  Legend  for  proprietary  information  as 
described  in  the  "Considerations"  section  of 
this  program  solicitation  if  appropriate.  May 
also  be  noted  by  asterisks  in  the  margins  on 
proposal  pages. 

(c)  Data  Collection  Requirement 

(1)  Each  Phase  II  applicant  is  required  to 
provide  information  for  the  Tech-Net 
Database  System  [http://technet.sbq.govi.  The 
following  are  examples  of  the  data  to  be 
entered  by  applicants  into  Tech-Net: 

(i)  Any  business  concern  or  subsidiary 
established  for  the  commercial  application  of 
a  product  or  service  for  which  an  SBIR  award 
is  made. 

(ii)  Revenue  from  the  sale  of  new  products 
or  services  resulting  from  the  research 
conducted  under  each  Phase  II  award; 

(iii)  Additional  investment  from  any 
source,  other  than  Phase  I  or  Phase  II  awards, 
to  further  the  research  and  development 
conducted  under  each  Phase  II  award. 

(iv)  Update  the  information  in  the  Tech- 
Net  database  for  any  prior  Phase  II  award 
received  by  the  SBC.  The  SBC  may  apportion 
sales  or  additional  investment  information 
relating  to  more  than  one  Phase  II  award 
among  those  awards,  if  it  notes  the 
apportionment  for  each  award. 
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(2)  Each  Phase  II  awardee  is  required  to 
update  the  appropriate  information  on  the 
award  in  the  Tech-Net  database  upon 
completion  of  the  last  deliverable  under  the 
funding  agreement  and  is  requested  to 
voluntarily  update  the  information  in  the 
Tech-Net  database  annually  thereafter  for  a 
minimum  period  of  5  years. 

(d)  Abstract  or  Summary.  Applicants  will 
be  required  to  include  a  one-page  project 
summary  of  the  proposed  R/R&D  including  at 
least  the  following: 

(1)  Name  and  address  of  SBC. 

(2)  Name  and  title  of  principal  investigator 
or  project  manager. 

(3)  Agency  name,  solicitation  number, 
solicitation  topic,  and  subtopic. 

(4)  Title  of  project. 

(5)  Technical  abstract  limited  to  two 
hundred  words. 

(6)  Summary  of  the  anticipated  results  and 
implications  of  the  approach  (both  Phases  I 
and  n)  and  the  potential  commercial 
applications  of  the  research. 

(e)  Technical  Content.  SBIR  Program 
solicitations  must  require,  as  a  minimum,  the 
following  to  be  included  in  proposals 
submitted  thereunder: 

(1)  Identification  and  Significance  of  the 
Problem  or  Opportunity.  A  clear  statement  of 
the  specific  technical  problem  or  opportunity 
addressed. 

(2)  Phase  I  Technical  Objectives.  State  the 
specific  objectives  of  the  Phase  I  research  and 
development.effort.  including  the  technical 
questions  it  will  try  to  answer  to  determine 
the  feasibility  of  the  proposed  approach. 

(3)  Phase  I  Work  Plan.  Include  a  detailed 
description  of  the  Phase  I  R/R&D  plan.  The 
plan  should  indicate  what  will  be  done, 
where  it  will  be  done,  and  how  the  R/R&D 
will  be  carried  out.  Phase  I  R/R&D  should 
address  the  objectives  and  the  questions  cited 
in  (e)(2)  immediately  above.  The  methods 
planned  to  achieve  each  objective  or  task 
should  be  discussed  in  detail. 

(4)  Related  R/R&D.  Describe  significant  R/ 
R&D  that  is  directly  related  to  the  proposal 
including  any  conducted  by  the  project 
manager/principal  investigator  or  by  the 
proposing  SBC.  Describe  how  it  relates  to  the 
proposed  effort,  and  any  planned 
coordination  with  outside  sources.  The 
applicant  must  persuade  reviewers  of  his  or 
her  awareness  of  key,  recent  R/R&D 
conducted  by  others  in  the  speciflc  topic 
area. 

(5)  Key  Personnel  and  Bibliography  of 
Directly  Related  Work.  Identify  key  personnel 
involvedSn  Phase  I  including  their  directly- 
related  education,  experience,  and 
bibliographic  information.  Where  vitae  are 
extensive,  summaries  that  focus  on  the  most 
relevant  experience  or  publications  are 
desired  and  may  be  necessary  to  meet 
proposal  size  limitation. 

(6)  Relationship  with  Future  R/R&D. 
(i)  State  the  anticipated  results  of  the 

proposed  approach  if  the  project  is  successful 
(Phase  I  and  II). 

(ii)  Discuss  the  signiHcance  of  the  Phase  I 
effort  in  providing  a  foundation  for  the  Phase 
II  R/R&D  effort. 

(7)  Facilities.  A  detailed  description, 
availability  and  location  of  instrumentation 
and  physical  facilities  proposed  for  Phase  I 
should  be  provided. 


(8)  Consultants.  Involvement  of 
consultants  in  the  planning  and  research 
stages  of  the  project  is  permitted.  If  such 
involvement  is  intended,  it  should  be 
described  in  detail. 

(9)  Potential  Post  Applications.  Briefly 
describe: 

(i)  Whether  and  by  what  means  the 
proposed  project  appears  to  have  potential 
commercial  application. 

(ii)  Whether  and  by  what  means  the 
proposed  project  appears  to  have  potential 
use  by  the  Federal  Government. 

(10)  Similar  Proposals  or  Awards. 
WARNING — While  it  is  permissible  with 
proposal  notihcation  to  submit  identical 
proposals  or  proposals  containing  a 
significant  amount  of  essentially  equivalent 
work  for  consideration  under  numerous 
Federal  program  solicitations,  it  is  unlawful 
to  enter  into  funding  agreements  requiring 
essentially  equivalent  work.  If  there  is  any 
question  concerning  this,  it  must  be 
disclosed  to  the  soliciting  agency  or  agencies 
before  award.  If  an  applicant  elects  to  submit 
identical  proposals  or  proposals  containing  a 
significant  amount  of  essentially  equivalent 
work  under  other  Federal  program 
solicitations,  a  statement  must  be  included  in 
each  such  proposal  indicating: 

(i)  The  name  and  address  of  the  agencies 
to  which  proposals  were  submitted  or  from 
which  awards  were  received. 

(ii)  Date  of  proposal  submission  or  date  of 
award. 

(iii)  Title,  number,  and  date  of  solicitations 
under  which  proposals  were  submitted  or 
awards  received. 

(iv)  The  specific  applicable  research  topics 
for  each  proposal  submitted  or  award 
received. 

(v)  Titles  of  research  projects. 

(vi)  Name  and  title  of  principal  investigator 
or  project  manager  for  each  proposal 
submitted  or  award  received. 

(11)  Pr/orSB//?P/iose///4wards.  If  the  SBC 
has  received  more  than  15  Phase  II  awards 

in  the  prior  5  fiscal  years,  the  SBC  must 
submit  in  its  Phase  I  proposal:  name  of  the 
awarding  agency;  date  of  award;  funding 
agreement  number;  amount  of  award;  topic  or 
subtopic  title;  follow-on  agreement  amount; 
source  and  date  of  commitment;  and  current 
commercialization  status  for  each  Phase  II 
award.  (This  required  proposal  information 
will  not  be  counted  toward  the  proposal 
pages  limitation.) 

(f)  Cost  Breakdown/Proposed  Budget.  The 
solicitation  will  require  the  submission  of 
simpliHed  cost  or  budget  data. 

4.  Method  of  Selection  and  Evaluation 
Criteria,  (a)  Standard  Statement.  Essentially, 
the  following  statement  must  be  included  in 
all  SBIRProgram  solicitations: 

"All  Phase  I  and  II  proposals  will  be 
evaluated  and  judged  on  a  competitive  basis. 
Proposals  will  be  initially  screened  to 
determine  responsiveness.  Proposals  passing 
this  initial  screening  will  be  technically 
evaluated  by  engineers  or  scientists  to 
determine  the  most  promising  technical  and 
scientific  approaches.  Each  proposal  will  be 
judged  on  its  own  merit.  The  Agency  is 
under  no  obligation  to  fund  any  proposal  or 
any  specific  number  of  proposals  in  a  given 
topic.  It  also  may  elect  to  fund  several  or 


none  of  the  proposed  approaches  to  the  same 
topic  or  subtopic." 

(b)  Evaluation  Criteria. 

(1)  The  SBIR  agency  must  develop  a 
standardized  method  in  its  evaluation 
process  that  will  consider,  at  a  minimum,  the 
following  factors: 

(i)  The  technical  approach  and  the 
anticipated  agency  and  commercial  benefits 
that  may  be  derived  from  the  research. 

(ii)  The  adequacy  of  the  proposed  effort 
and  its  relationship  to  the  fulfillment  of 
requirements  of  the  research  topic  or 
subtopics. 

(iii)  The  soundness  and  technical  merit  of 
the  proposed  approach  and  its  incremental 
progress  toward  topic  or  subtopic  solution. 

(iv)  Qualifications  of  the  proposed 
principal/key  investigators,  supporting  staff, 
and  consultants. 

(v)  Evaluations  of  proposals  require,  among 
other  things,  consideration  of  a  proposal's 
commercial  potential  as  evidenced  by: 

(A)  the  SBC's  record  of  commercializing 
SBIR  or  other  research, 

(B)  the  existence  of  second  phase  funding 
commitments  from  private  sector  or  non- 
SBIR  funding  sources, 

(C)  the  existence  of  third  phase  follow-on 
commitments  for  the  subject  of  the  research, 
and, 

(D)  the  presence  of  other  indicators  of  the 
commercial  potential  of  the  idea. 

(2)  The  factors  in  (b)(1)  above  and  other 
appropriate  evaluation  criteria,  if  any,  must 
be  specified  in  the  "Method  of  Selection" 
section  of  SBIR  Program  solicitations. 

(c)  Peer  Review.  The  program  solicitation 
must  indicate  if  the  SBIR  agency 
contemplates  that  as  a  part  of  the  SBIR 
proposal  evaluation,  it  will  use  external  peer 
review. 

(d)  Release  of  Proposal  Review 
Information.  After  final  award  decisions  have 
been  announced,  the  technical  evaluations  of 
the  applicant's  proposal  may  be  provided  to 
the  applicant.  The  identity  of  the  reviewer 
must  not  be  disclosed. 

5.  Considerations.  This  section  must 
include,  as  a  minimum,  the  following 
information: 

(a)  Awards.  Indicate  the  estimated  number 
and  type  of  awards  anticipated  under  the 
particular  SBIR  Program  solicitation  in 
question,  including: 

(i)  Approximate  number  of  Phase  I  awards 
expected  to  be  made. 

(ii)  Type  of  funding  agreement,  that  is, 
contract,  grant,  or  cooperative  agreement. 

(iii)  Whether  fee  or  profit  will  be  allowed. 

(iv)  Cost  basis  of  funding  agreement,  for 
example,  firm-fixed-price,  cost 
reimbursement,  or  cost-plus-fixed  fee. 

(v)  Information  on  the  approximate  average 
dollar  value  of  awards  for  Phase  I  and  Phase 
II. 

(b)  Reports.  Describe  the  frequency  and 
nature  of  reports  that  will  be  required  under 
Phase  I  funding  agreements.  Interim  reports 
should  be  brief  letter  reports. 

(c)  Payment  Schedule.  Specify  the  method 
and  frequency  of  progress  and  final  payment 
under  Phase  I  and  II  agreements. 

(d)  Innovations,  Inventions  and  Patents. 
(1)  Limited  Rights  Information  and  Data. 
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(i)  Proprietary  Information.  Essentially,  the 
following  statement  must  be  included  in  all 
SBIR  solicitations: 

"Information  contained  in  unsuccessful 
proposals  will  remain  the  property  of  the 
applicant.  ThejQovemment  may,  however, 
retain  copies  of  all  proposals.  Public  release 
of  information  in  any  proposal  submitted 
will  be  subject  to  existing  statutory  and 
regulatory  requirements.  If  proprietary 
information  is  provided  by  an  applicant  in  a 
proposal,  which  constitutes  a  trade  secret, 
proprietary  commercial  or  financial 
information,  confidential  personal 
information  or  data  affecting  the  national 
security,  it  will  be  treated  in  confidence,  to 
the  extent  permitted  by  law.  This  information 
must  be  clearly  marked  by  the  applicant  with 
the  term  "confidential  proprietary 
information"  and  the  following  legend  must 
appear  on  the  title  page  of  the  proposal: 
"These  data  shall  not  be  disclosed  outside 
the  Government  and  shall  not  be  duplicated, 
used,  or  disclosed  in  whole  or  in  part  for  any 
purpose  other  than  evaluation  of  this 
proposal.  If  a  funding  agreement  is  awarded 
to  this  applicant  as  a  result  of  or  in 
connection  with  the  submission  of  these 
data,  the  Government  shall  have  the  right  to 
duplicate,  use,  or  disclose  the  data  to  the 
extent  provided  in  the  funding  agreement 
and  pursuant  to  applicable  law.  This 
restriction  does  not  limit  the  Government's 
right  to  use  information  contained  in  the  data 
if  it  is  obtained  from  another  source  without 
restriction.  The  data  subject  to  this  restriction 

are  contained  on  pages of  this 

proposal." 

Any  other  legend  may  be  unacceptable  to 
the  Government  and  may  constitute  grounds 
for  removing  the  proposal  from  further 
consideration,  without  assuming  any  liability 
for  inadvertent  disclosure.  The  Government 
will  limit  dissemination  of  such  information 
to  within  official  channels." 

(ii)  Alternative  To  Minimize  Proprietary 
Information.  Agencies  may  elect  to  instruct 
applicants  to: 

(A)  Limit  proprietary  information  to  only 
that  absolutely  essential  to  their  proposal. 

(B)  Provide  proprietary  information  on  a 
separate  page  with  a  numbering  system  to 
key  it  to  the  appropriate  place  in  the 
proposal. 

(iii)  Rights  in  Data  Developed  Under  SBIR 
Funding  Agreements.  Agencies  should  insert 
essentially  the  following  statement  in  their 
SBIR  Program  solicitations  to  notify  SBCs  of 
the  necessity  to  mark  SBIR  technical  data 
before  delivering  it  to  the  Agency: 

"To  preserve  the  SBIR  data  rights  of  the 
awardee,  the  legend  (or  statements)  used  in 
the  SBIR  Data  Rights  clause  included  in  the 
SBIR  award  must  be  affixed  to  any 
submissions  of  technical  data  developed 
under  that  SBIR  award.  If  no  Data  Rights 
clause  is  included  in  the  SBIR  award,  the 
following  legend,  at  a  minimum,  should  be 
affixed  to  any  data  submissions  under  that 
award. 

These  SBIR  data  are  furnished  with  SBIR 

rights  under  Funding  Agreement  No. 

(and  subcontract  No. if  appropriate), 

Awardee  Name ,  Address,  Expiration 

Period  of  SBIR  Data  Rights .  The 

Government  may  not  use,  modify,  reproduce, 


release,  perform,  display,  or  disclose 
technical  data  or  computer  software  marked 
with  this  legend  for  (choose  four  (4)  or  five 
(5)  years).  After  expiration  of  the  (4-or  5-year 
period),  the  Government  has  a  royalty-free 
license  to  use,  and  to  authorize  others  to  use 
on  its  behalf,  th^se  data  for  Government 
purposes,  and  is  relieved  of  all  disclosure 
prohibitions  and  assumes  no  liability  for 
unauthorized  use  of  these  data  by  third 
parties,  except  that  any  such  data  that  is  also 
protected  and  referenced  under  a  subsequent 
SBIR  award  shall  remain  protected  through 
the  protection  period  of  that  subsequent  SBIR 
award.  Reproductions  of  these  data  or 
software  must  include  this  legend." 

(iv)  Copyrights.  Include  an  appropriate 
statement  concerning  copyrights  and 
publications;  for  example: 

"With  prior  written  permission  of  the 
contracting  officer,  the  awardee  normally 
may  copyright  and  publish  (consistent  with 
appropriate  national  security  considerations, 
if  any)  material  developed  with  (agency 
name)  support.  (Agency  name)  receives  a 
royalty-free  license  for  the  Federal 
Government  and  requires  that  each 
publication  contain  an  appropriate 
acknowledgement  and  disclaimer  statement." 

(v)  Patents.  Include  an  appropriate 
statement  concerning  patents.  For  example: 
"Small  business  concerns  normally  may 
retain  the  principal  worldwide  patent  rights 
to  any  invention  developed  with  Government 
support.  The  Government  receives  a  royalty- 
ft«e  license  for  Federal  Government  use, 
reserves  the  right  to  require  the  patent  holder 
to  license  others  in  certain  circumstances, 
and  requires  that  anyone  exclusively  licensed 
to  sell  the  invention  in  the  United  States 
must  normally  manufacture  it  domestically. 
To  the  extent  authorized  by  35  U.S.C.  205, 
the  Government  will  not  make  public  any 
information  disclosing  a  Government- 
supported  invention  for  a  minimum  4-year 
period  (that  may  be  extended  by  subsequent 
SBIR  funding  agreements)  to  allow  the 
awardee  a  reasonable  time  to  pursue  a 
patent." 

(vi)  Invention  Reporting.  Include 
requirements  for  reporting  inventions. 
Include  appropriate  information  concerning 
the  reporting  of  inventions,  for  example: 

"SBIR  awardees  must  report  inventions  to 
the  awarding  agency  within  2  months  of  the 
inventor's  report  to  the  awardee.  The 
reporting  of  inventions  may  be  accomplished 
by  submitting  paper  documentation, 
including  fax." 

Note:  Some  agencies  provide  electronic 
reporting  of  inventions  through  the  NIH 
Edison  Invention  Reporting  System  (Edison 
System).  Use  of  the  Edison  System  satisfies 
all  invention  reporting  requirements 
mandated  by  37  CFR  part  401,  with 
particular  emphasis  on  the  Standard  Patent 
Rights  Clauses,  37  CFR  401.14.  Access  to  the 
system  is  through  a  secure  interactive 
Internet  site,  http://www.iedison.gov,  to 
ensure  that  all  information  submitted  is 
protected.  All  agencies  are  encouraged  to  use 
the  Edison  System.  In  addition  to  fulfilling 
reporting  requirements,  the  Edison  System 
notifies  the  user  of  future  time  sensitive 
deadlines  with  enough  lead-time  to  avoid  the 


possibility  of  loss  of  patent  rights  due  to 
administrative  oversight. 

(e)  Cost-Sharing.  Include  a  statement 
essentially  as  follows: 

"Cost-sharing  is  permitted  for  proposals 
under  this  program  solicitation;  however, 
cost-sharing  is  not  required.  Cost-sharing  will 
not  be  an  evaluation  factor  in  consideration 
of  your  Phase  I  proposal." 

(f)  Profit  or  Fee.  Include  a  statement  on  the 
payment  of  profit  or  fee  on  awards  made 
under  the  SBIR  Program  solicitation. 

(g)  foint  Ventures  or  Limited  Partnerships. 
Include  essentially  the  following  language: 

"Joint  ventures  and  limited  partnerships 
are  eligible  provided  the  entity  created 
qualifies  as  a  small  business  concern  as 
defined  in  this  program  solicitation." 

(h)  Research  and  Analytical  Work.  Include 
essentially  the  following  statement: 

(1)  "For  Phase  I  a  minimum  of  two-thirds 
of  the  research  and/or  analytical  effort  must 
be  performed  by  the  proposing  small 
business  concern  unless  otherwise  approved 
in  writing  by  the  funding  agreement  officer 
after  consultation  with  the  agency  SBIR 
Program  Manager/Coordinator. 

(2)  For  Phase  II  a  minimum  of  one-half  of 
the  research  and/or  analytical  effort  must  be 
performed  by  the  proposing  small  business 
concern  unless  otherwise  approved  in 
writing  by  the  funding  agreement  officer  after 
consultation  with  the  agency  SBIR  Program 
Manager/Coordinator." 

(i)  Awardee  Commitments.  To  meet  the 
legislative  requirement  that  SBIR 
solicitations  be  simplified,  standardized  and 
uniform,  clauses  expected  to  be  in  or 
required  to  be  included  in  SBIR  funding 
agreements  must  not  be  included  in  full  or 
by  reference  in  SBIR  Program  solicitations. 
Rather,  applicants  must  be  advised  that  they 
will  be  required  to  make  certain  legal 
commitments  at  the  time  of  execution  of 
funding  agreements  resulting  from  SBIR 
Program  solicitations.  Essentially,  the 
following  statement  must  be  included  in  the 
"Considerations"  section  of  SBIR  Program 
solicitations: 

"Upon  award  of  a  funding  agreement,  the 
awardee  will  be  required  to  make  certain 
legal  commitments  through  acceptance  of 
numerous  clauses  in  Phase  I  funding 
agreemenU.  The  outline  that  follows  is 
illustrative  of  the  types  of  clauses  to  which 
the  contractor  would  be  committed.  This  list 
is  not  a  complete  list  of  clauses  to  be 
included  in  Phase  I  funding  agreements,  and 
is  not  the  specific  wording  of  such  clauses. 
Copies  of  complete  terms  and  conditions  are 
available  upon  request." 

(j)  Summary  Statements.  The  following  are 
illustrative  of  the  type  of  summary 
statements  to  be  included  immediately 
following  the  statement  in  subparagraph  (i). 
These  statements  are  examples  only  and  may 
vary  depending  upon  the  type  of  funding 
agreement  used. 

(1)  Standards  of  Work.  Work  performed 
under  the  funding  agreement  must  conform 
to  high  professional  standards. 

(2)  Inspection.  Work  performed  under  the 
funding  agreement  is  subject  to  Government 
inspection  and  evaluation  at  all  times. 
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(3)  Examination  of  Records.  The 
Comptroller  General  (or  a  duly  authorized 
representative)  must  have  the  right  to 
examine  any  pertinent  records  of  the  awardee 
involving  transactions  related  to  this  funding 
agreement. 

(4)  Default.  The  Government  may 
terminate  the  funding  agreement  if  the 
contractor  fails  to  perform  the  work 
contracted. 

(5)  Termination  for  Convenience.  The 
funding  agreement  may  be  terminated  at  any 
time  by  the  Government  if  it  deems 
termination  to  be  in  its  best  interest,  in  which 
case  the  awardee  will  be  compensated  for 
work  performed  and  for  reasonable 
termination  costs. 

(6)  Disputes.  Any  dispute  concerning  the 
funding  agreement  that  cannot  be  resolved  by 
agreement  must  be  decided  by  the 
contracting  officer  with  right  of  appeal. 

(7)  Contract  Woric  Hours.  The  awardee  may 
not  require  an  employee  to  work  more  than 

8  hours  a  day  or  40  hours  a  week  unless  the 
employee  is  compensated  accordingly  (for 
example,  overtime  pay). 

(8)  Equal  Opportunity.  The  awardee  will 
not  discriminate  against  any  employee  or 
applicant  for  employment  because  of  race, 
color,  religion,  sex,  or  national  origin. 

(9)  Affirmative  Action  for  Veterans.  The 
awardee  will  not  discriminate  against  any 
employee  or  application  for  employment 
because  he  or  she  is  a  disabled  veteran  or 
veteran  of  the  Vietnam  era. 

(10)  Affirmative  Action  for  Handicapped. 
The  awardee  will  not  discriminate  against 
any  employee  or  applicant  for  employment 
because  he  or  she  is  physically  or  mentally 
handicapped. 

(11)  Officials  Not  To  Benefit.  No 
Government  official  must  benefit  personally 
from  the  SBIR  funding  agreement. 

(12)  Covenant  Against  Contingent  Fees.  No 
person  or  agency  has  been  employed  to 
.solicit  or  secure  the  funding  agreement  upon 
an  understanding  for  compensation  except 
bonafide  employees  or  commercial  agencies 
maintained  by  the  awardee  for  the  purpose 
of  securing  business. 

(13)  Gratuities.  The  funding  agreement  may 
be  terminated  by  the  Government  if  any 
gratuities  have  been  qffered  to  any 
representative  of  the  Covemment  to  secure 
the  award. 

(14)  Patent  Infringepient.  The  awardee 
must  report  each  notice  or  claim  of  patent 


infringement  based  on  the  performance  of  the 
funding  agreement. 

(15)  American  Made  Equipment  and 
Products.  When  purchasing  equipment  or  a 
product  under  the  SBIR  funding  agreement, 
purchase  only  American-made  items 
whenever  possible. 

(k)  Additional  Information.  Information 
pertinent  to  an  understanding  of  the 
administration  requirements  of  SBIR 
proposals  and  funding  agreements  not 
included  elsewhere  must  be  included  in  this  _ 
section.  As  a  minimum,  statements 
essentially  as  follows  must  be  included 
under  "Additional  Information"  in  SBIR 
Program  solicitations: 

(1)  This  program  solicitation  is  intended 
for  informational  purposes  and  reflects 
current  planning.  If  there  is  any 
inconsistency  between  the  information  ' 
contained  herein  and  the  terms  of  any 
resulting  SBIR  funding  agreement,  the  terms 
of  the  funding  agreement  are  controlling. 

(2)  Before  award  of  an  SBIR  funding 
agreement,  the  Government  may  request  the 
applicant  to  submit  certain  organizational, 
management,  personnel,  and  financial 
information  to  assure  responsibility  of  the 
applicant. 

(3)  The  Government  is  not  responsible  for 
any  monies  expended  by  the  applicant  before 
award  of  any  funding  agreement. 

(4)  This  program  solicitation  is  not  an  offer 
by  the  Government  and 

does  not  obligate  the  Government  to  make 
any  specific  number  of  awards.  Also,  awards 
under  the  SBIR  Program  are  contingent  upon 
the  availability  of  funds. 

(5)  The  SBIR  Program  is  not  a  substitute  for 
existing  unsolicited  proposal  mechanisms. 
Unsolicited  proposals  must  not  be  accepted 
under  the  SBIR  Program  in  either  Phase  I  or 
Phase  II. 

(6)  If  an  award  is  made  pursuant  tcMi 
proposal  submitted  under  this  SBIR  Program 
solicitation,  a  representative  of  the  contractor 
or  grantee  or  party  to  a  cooperative  agreement 
will  be  required  to  certify  that  the  concern 
has  not  previously  been,  nor  is  currently 
being,  paid  for  essentially  equivalent  work  by 
any  Federal  agency. 

6.  Submission  of  Proposals. 

(a)  This  section  must  clearly  specify  the 
closing  date  on  which  all  proposals  are  due 
to  be  received. 


(b)  This  section  must  specify  the  number 
of  copies  of  the  proposal  that  are  to  be 
submitted. 

(c)  This  section  must  clearly  set  forth  the 
complete  mailing  and/or  delivery  address(es) 
where  proposals  are  to  be  submitted. 

(d)  This  section  may  include  other 
instructions  such  as  the  following: 

(1)  Bindings.  Please  do  not  use  special 
bindings  or  covers.  Staple  the  pages  in  the 
upper  left  comer  of  the  cover  sheet  of  each 
proposal. 

(2)  Packaging.  All  copies  of  a  proposal 
should  be  sent  in  the  same  package. 

7.  Scientific  and  Technical  Information 
Sources.  Wherever  descriptions  of  research 
topics  or  subtopics  include  reference  to 
publications,  information  on  where  such 
publications  will  normally  be  available  must 
be  included  in  a  separate  section  of  the 
solicitation  entitled  "Scientific  and 
Technical  Information  Sources." 

8.  Research  Topics.  Describe  sufficiently 
the  R/R&D  topics  and  subtopics  for  which 
proposals  are  being  solicited  to  inform  the 
applicant  of  technical  details  of  what  is 
desired.  Allow  flexibility  in  order  to  obtain 
the  greatest  degree  of  creativity  and 
innovation  consistent  with  the  overall 
objectives  of  the  SBIR  Program. 

9.  Submission  Forms  and  Certifications. 
Multiple  copies  of  proposal  preparation 
forms  necessary  to  the  contracting  and 
granting  process  may  be  required.  This 
section  may  include  Proposal  Summary, 
Proposal  Cover,  Budget,  Checklist,  and  other 
forms  the  sole  purpose  of  which  is  to  meet 
the  mandate  of  law  or  regulation  and 
simplify  the  submission  of  proposals.  This 
section  may  also  include  certifying  forms 
required  by  legislation,  regulation  or  standing 
operating  procedures,  to  be  submitted  by  the 
applicant  to  the  contracting  or  granting 
agency.  This  would  include  certiiying  forms 
such  as  those  for  the  protection  of  human 
and  animal  subjects. 

Appendix  II:  Tech-Net  Data  Fields  for  Public 
Database 

The  following  are  the  data  fields  for  the 
Public  Tech-Net  DataBase  described  in 
Section  11(e)(9)  of  this  Policy  Directive. 

(a)     For  all  Agency  SBIR/STTR  Annual 
Data  Submissions  to  the  SEA 


Field  name 


Program  Identification 


Company 
Street  1  .... 
Street2  .... 

City  

State 

Zip  

Zip4  


rviiiiuMiy  uuue  

Women  



Contact  First 

- 

Contact  Last 

Contact  Middle  Init  .... 

Contact  Title 

Contact  Phone  

■ 

Type 


Numeric 


Char  

Char  .:... 

Char  

Char  

Char  

Numeric 
Numeric 
Numeric 
Numeric 


Char 
Char 
Char 
Char 
Char 


Width 


80 

80 

80 

40 

2 

5 

4 

1 

1 

40 

40 

1 

40 

io 


Description 


SBIfVSTTR   Award   Program    Identifier*    (   see 

below). 
Company  Name*. 
Street  Addressi*. 
Street  Address  2. 
City*. 
State*. 
Zip*. 
Zip  -t-  4. 

Minority  code  indicator  0  =  yes  1  =  no*. 
Women-owned  company  indicator  0  =  yes  1  = 

no*. 
Company  Official  contact  first  name. 
Contact  last  name. 
Contact  middle  initial. 
Contact  Official  title. 
Contact  Official  phone. 


Federal  RggMter/Vol.  67,  No.  185 /Tuesday.  September  24.  2002 /Notices  60097 


Field  name 


Contact  Email  Address 

Employees 

Agency  Code 

BrarKh 


Phase  

Award  Year  

Award  Amount 

PI  First 

PI  Ust 

PI  Middle  Init 

PI  Tttle 

PI  Phone  

PI  Email  Address 

Topic  Code 

Rl  TYPE  

Rl  Nanrw 

Rl  Street  1  

Rl  Street  2 

Rl  City  

Rl  State 

Rl  Zip 

Rl  Zip4 

Rl  Official  Rrst  .... 

Rl  Official  Last 

Rl  Official  Initial  ... 
Rl  Official  Phone 
Tracking  Numt)er 
TIN/EIN 


Type 


Char 

Numeric  .. 
Numeric  . 
Number  . 

Numeric  . 
Numeric  . 
Numeric  . 

Char 

Char 

Char 

Char 

Char 

Char 

Char  

Numeric  . 

Char  

Char 

Char 

Char 

Char  

Numeric 
Numeric 

Char  

Char 

Char  ....; 

Char 

Char 

Char 


Contract/Grant  Number 

Solicitation  Number 

Solicitation  Year 

Project  Initiator  

Technology  Used  (Y/N) 


Time  to  estat>lish  license  agreement  (nr»onths) 

STTR  Proceeds  Distribution  to  SBC  (%) 

STTR  Proceeds  Distribution  to  Rl  (%) 


Char  

Char  

Numeric 

Char 

Char 


Numeric 
Numeric 
Numeric 


Width 


Description 


50 
S 
2 

1 

1 

4 

10 

40 

40 

1 

40 

10 

50 

15 

1 

80 

80 

80 

40 

2 

5 

4 

40 

40 

1 

10 

20 

10 


20 
20 

4 
1 
1 


Contact  email  address. 

Number  of  employees. 

Awarding  agency  name  (ex.  DOD)*  (see  below). 

Awarding  DOD  branch  nanw  (ex.  Navy)  {see 

below). 
Phase  number  1  or  2*. 
Phase  award  year*. 
Phase  award  amount*. 
Principal  Investigator  First  Name*. 
Principal  Investigator  Last  Nanf>e*. 
Principal  Investigator  middle  initial. 
Principal  Investigator  Title. 
Principal  Investigator  phone. 
Principal  Irtvestigator  email  address. 
Agency  Solicitation  Topic  Number*. 
Type  of  research  institution  {see  betow). 
Resean:h  institution. 
Research  institution  address. 
Research  institution  address.  , 

Research  institution  city. 
Research  institution  State. 
Research  Institution  Zip. 
Research  institution  Zip  -t-  4. 
Research  institution  Official  First  Name. 
Research  institution  Official  Last  Nan>e. 
Research  institution  Official  Middle  Initial. 

Agency  key  identifier  (Internal  number  scheme)*. 

Taxpayer/Employer  Identifkation  numt)er*. 

Prefix  with  1  for  EIN  2  for  Social  Security  Num- 
ber. 

Agency  award  contract/grant  number. 

Solk:itatk>n  Number. 

Year  of  the  Solkatatkjn. 

Initiator  of  STTR  collaborative  effort. 

SBC  or  Rl  originate  any  technology  used  in  the 
STTR  project. 

Time  duratkxi  to  establish  any  STTR  license 
agreement.  

Alk>catk)n  of  proceeds  from  sale  of  STTR  tech- 
nology. 

Alkxatkxi  of  proceeds  from  sale  of  STTR  tech- 
nology. 


From  this  point  each  data  element  shoukJ  be  sent  as  a  separate  filg. 


TITLE 

Tracking  Number ..... 

Abstract 

Tracking  Number  .„ 

Abstract  SeqNmb 

Results  

Tracking  Number 

COMMENTS  

Tracking  Number 

Industry  Share  Amount  

Cost  Stuire  Tracking  Number 


Char  

Char 

Char  

Char  

Numeric 

Char 

Char 

Char 

Char 

Numeric 
Char  


800 
20 

1500 

20 

1 

1000 
20 

1000 
20 
10 
20 


Title  of  research  project*. 

Agency  key  identifier  (Internal  number  schenw)*. 

Technkal  abstract  (500  words). 

Agency  key  identifier  (Internal  number  scfieme)*. 

— Project  antk:ipated  results. 

Agency  key  identifier  (Internal  number  scheme)*. 

— Project  comments. 

Agency  key  kJentifier  (Internal  number  scheme)*. 

ATP  Program  Cost  Share  Amount. 

ATP  Cost  Share  Tracking  Number. 


Note:  Those  fields  denoted  with  an  asterisk 
are  deemed  mandatory  in  all  agency 
submissions.  It  is  understood  that  all 
agencies  will  not  have  data  for  each  data  field 
listed  above.  Each  agency  must  ensure  that 
data  submissions  to  the  SBA  include  all  of 
the  data  fields  above,  even  if  they  are  empty. 
Code    Research  Institution  Types 

1  Nonprofit  college  or  university 

2  Domestic  nonprofit  research 
organization 

3  Federally-funded  research  and 
development  center  (FFRDC) 

(b)  Codes 


(1)  Program  Identification  Code 

0  STTR    (Small  Business  Technology 
Transfer) 

1  SBIR    (Small  Business  Innovation 
Research) 

2  ATP    (Advanced  Technology  Program) 

(2)  Agency  Codes 

1  DOD    (Department  of  Defense) 

2  DOE    (Department  of  Energy) 

3  NASA    (National  Aeronautics  and 
Space  Administration) 

4  HHS    (Health  and  Human  Services) 

5  NSF    (National  Science  Foundation) 

6  DOT    (Department  of  TransporUtion) 


7  EPA    (Environmental  Protection 
Agency) 

8  ED    (Department  of  Education) 

9  DOA    (JDepartment  of  Agriculture) 

10  DOC    (Department  of  Commerce) 

11  NIST    (National  Institute  of  Standards 
and  Technology) 

(3)  Branch  Codes 

1  AF    (Department  of  the  Air  Force) 

2  ARMY    (Department  of  the  Army) 

3  MDA    (Missile  Defense  Agency) 

4  DARP    (Defense  Advanced  Research 
Projects  Agency) 
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5  DSWA    (Defense  Special  Weapons 
Agency) 

6  NAVY    (Department  of  the  Navy) 

7  OSD    (Office  of  the  Secretary  of 
Defense) 


8  SOCO    (Special  Operations  Command)      (4)  If  any  new  codes,  please  advise  the  Office 

9  NIMA    (National  Imaging  and  Mapping     of  Technology. 

^^^^^y^  [FR  Doc.  02-24026  Filed  9-23-02;  8:45  am] 
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301 ...57354 

27  CFR 

4 56479 

9 56481 

28  CFR 

0 58988 

2 57944 

801 57947 

Proposed  Rules: 

16 59798 

29  CFR 

1926 57722 

4022 57949 

4044 57949 

30  CFR 

42 57635 

46 57635 


47 57635 

48 57635 

56 57635 

57 57635 

77 57635 

260 57737 

Proposed  Rules: 

916 59484 

924 56967 

31  CFR 

Proposed  Rules: 

538 56969 

550 „ 56969 

560 56969 

32  CFR 

220 57739 

Proposed  Rules: 

861 56777 

33  CFR 

6 56215,59783 

100 56220,  56222,  57950 

117 56222,  56754,  56929, 

57147,  58329 

155 58515 

156 58515 

165 56222,  56485,  56488, 

56755,  57331,  57742,  57952, 
58331,  58333.  58524,  58526, 
59453 
Proposed  Rules: 

Ch.  1 59487 

2 58752 

110 .56245 

117 56247,  57355,  57773 

165 56245,  58006,  59228 

36  CFR 

242 58695 

1191 56352 

Proposed  Rules: 

7 56785,57357 

1190 56441 

1191 56441 

37  CFR 

Proposed  Rules:. 

201 58550 

38  CFR 

17 58528 

4 58448 

Pfopos6d  Autos: 

4 56509,59033 

21 57543 

40  CFR 

9 58990,59783 

52 57148,  57155,  57515, 

57517,  57520,  57744,  57954, 

57957,  57960,  58335,  58697, 

58711,  58998,  59165,  59455, 

59456,  59785 

58 57332 

60 57520,58998 

61 57159 

63 58339,  59001,  59229, 

59787 

70 58529 

71 58529 

75 57272 

81 „ 57332,  59005 

180 56225,  56490,  57521, 


57748.  58536,  58712,  58725, 

59006,  59169,  59177,  59182, 
59193 

271 57337 

300 56757,  57753,  58730, 

58731,59017 

430 „ 58990 

Propossd  Rules: 

52 57187,  57188,  57357, 

57549,  57550,  57775,  57776. 

58009,  58551,  59034,  59229, 
59232,  59798 

58 57362 

60 59434 

63 58347,  59034,  59336. 

59434 

70 57496,58561 

71 58561 

81 „56249,  57362,  58551 

86 57188 

90 57188 

152 56970 

158 56970 

194 57189,57190 

271 57191 

300 56794.  57778,  59035, 

59487 

451 57872 

721 59233 

761 58567 

1045 57188 

1051 57188 

1065 57188 

1068 57188 

41  CFR 

102-^2 56495 

Ch.  301 57169 

300-3 57963 

301-1 „ 57963 

301-10 57963 

301-11 57963 

301-12....; 57963 

301-30 57963 

301-31 57963 

301-50 57963 

301-51 57963 

301-52 57963 

301-70 57963 

301-71.. 57963 

301-72 57963 

301-73 : 57963 

301-74 57963 

301-75 ,.....:. 57963 

302-1 57963 

302-2 57963 

302-3 57963 

302-4 „..57963 

302-5 57963 

302-7 57963 

302-16.. 57963 

42  CFR 

51cl 56930 

136 59461 

403 56618 

44  CFR 

65 57173.57174 

67 57177 

Proposed  Rules; 

67 57193,57196 

45  CFR 

Propossd  Rules: 

5b 56252 
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Hi 


1604 57550 

46  CFR 

28 58537 

32 58515 

109 58537 

122 58537 

131 58537 

169 58537 

185 58537 

199 58537 

47  CFR 

0 58543 

2 59600 

43 56496 

63 56496.  57344 

64 59205 

68 57181 

73 57970.59213 

76 56880 

Proposed  Rules: 

2 59036 

15 59036 

64 59236 

73 57203.  57779,  57780. 

57781.59490 

76 56882 

97 59036 

101 - 59036 

48  CFR 

52 57635 

Propossd  Ruiss: 

1 59799 

2 59799 

5 59799 

49  CFR 

107 58343 

572 59020 

593 59098 

1200 57532 

1201 57532 

1241 57532 

1242, 57532 

1243 57532 

1244 57532 

1511 56496 

Propossd  Rules: 

71 58578 

195 56970.59045 

571 56976.  59799.  59800 

580 56976 

581 56976 

582 56976 

583 56976 

584 56976 

585 56976 

586 56976 

587 56976 

588 56976 

613 59219 

621 59219 

622 59225 

623 59225 

1002 57554 

1109 57557 

1114 57557 

50  CFR 

17 57638,59408 

20 59110,  59358,  59386 

25 58936 

32.... 58936 


100 58695 

222 57970 

223 56931 ,  57970 

224 57970 

229 59471 

300 ..^. 58731 

600 .*. 57973 

635 56934,  59477 

648 56229.  56765,  57758 

660 56497,  56500,  57345, 

57346,  57534,  57973,  58733 
679 56230,  56231,  56766, 

56934,  57183,  57184,  57185 
Proposed  Rules: 
17 56254,  56257,  57558, 

57783,  57784,  58580,  59239. 

59241,  59809,  59811,  59884 

223 57204,59243 

224 57204 

622 56516,57785 

648 56525,  57207 

660 .,. 59813 

679 '. 56692,  58452 

697 56800 


IV 
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REMINDERS         | 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  SEPTEMBER  24, 
2002 

AGRICULTURE 

DEPARTMENT 

Farm  Service  Agency 

Special  programs: 
Boll  Weevil  Eradication  Loan 
Program;  published  9-24- 
02 
AGRICULTURE         j 
DEPARTMENT  I 

Rural  Business-Cooperative 
Service 

Program  regulations: 
BoH  Weevil  Eradication  Loan 
Program:  published  9-24- 
02 
AGRICULTURE 
DEPARTMENT 
Rural  Housing  Servfce 
Program  regulations: 
Boll  Weevil  Eradication  Loan 
Program;  publish^  9-24- 
02 
AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 
Program  regulations: 
'  Boil  Weevil  Eradication  Loan 
Program;  published  9-24- 
02 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

Minnesota;  published  7-26- 
02 
Reporting  and  recordkeeping 
requirements 
Technical  amendment; 
published  9-24-02 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Medicare  & 
Medicaid  Services 
Health  care  access: 
Group  health  insurance 
market  requirements;  non- 
Federal  govemmental 
plans;  exemption 
elections;  published  7-26- 
•  02  I  - 

TRANSPORTATION  I 
DEPARTMENT 
Federal  Aviation       I 
Administration  I 

Ainworthiness  directives: 


CFM  Intemational;  published 
i        9-9-02 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 

DEPARTMENT 

Farm  Service  Agency 

Emergency  Conservation 
Program  et  al.;  revision; 
comments  due  by  9-30-02; 
published  8-1-02  [FR  02- 
19259] 

ARCHITECTURAL  AND 
TRANSPORTATION 
BARRIERS  COMPLIANCE 
BOARD 

Americans  with  Disabilities 
Act;  implementation: 
Accessibility  guidelines — 
Recreation  facilities; 
comments  due  by  10-3- 
02;  published  9-3-02 
[FR  02-21806] 

BROADCASTING  BOARD  OF 
GOVERNORS 

Sunshine  Act;  implementation; 
comments  due  by  10-2-02; 
published  9-17-02  [FR  02- 
23484] 

COMMERCE  DEPARTMENT 
International  Trade 
Administration 

Watches,  watch  movements, 
and  jewelry: 

Duty-exemption  allocations — 
Virgin  Islands,  Guam, 
American  Samoa,  and 
f^orthem  Mariana 
Islands;  comments  due 
by  9-30-02;  published 
8-29-02  [FR  02-22106] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 

Being  Sea  and  Aleutian 
Islands  and  Gulf  of 
Alaska  groundfish; 
Steller  sea  lion 
protection  measures; 
comments  due  by  10-4- 
02;  published  9-4-02 
[FR  02-21985] 
Ocean  and  coastal  resource 
management: 

Coastal  Zone  Management 
Act  Federal  consistency 
regulations;  comments 
due  by  10-3-02;  published 
8-9-02  [FR  02-19900] 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 
Trade  Agreements  Act; 
exceptk>n  for  U.S.-made 


end  products;  comments 
due  by  9-30-02;  published 
7-30-02  [FR  02-19085] 

DEFENSE  DEPARTMENT 
Engineers  Corps 

Everglades  Comprehensive 
Restoration  Plan; 
programmatic  regulations; 
comments  due  by  10-1-02; 
published  8-2-02  [FR  02- 
19240] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 

national  emission  standards: 

Chlorine  and  hydrochloric 
acid  emisskins  from 
chlorine  productk>n; 
comments  due  by  10-3- 
02;  published  8-22-02  [FR 
02-21437] 

Mercury  emissions  from 
mercury  cell  chlor-alkali 
plants;  comments  due  by 
10-3-02;  published  8-22- 
02  [FR  02-21438] 

Site  remediation  activities; 
comments  due  by  9-30- 
02;  published  7-30-02  [FR 
02-17360] 
Air  quality  implementation 

plans;  approval  and 

promulgation;  various 

States: 

Kansas;  comments  due  by 
9-30-02;  published  8-30- 
02  [FR  02-22087] 

Tennessee;  comments  due 
by  9-30-02;  published  8- 
29-02  [FR  02-22090] 
Air  quality  planning  purposes; 

designation  of  areas: 

"  Washington;  comments  due 
by  10-3-02;  published  9-3- 
02  [FR  02-22362] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Satellite  communicatwns — 
Non-geostationary  satellite 
orbit,  fixed  satellite 
service  in  Ku-Band; 
policies  and  servk:e 
rules;  comments  due  by 
9-30-02;  published  8-16- 
02  [FR  02-20818] 
Digital  television  stations;  table 
of  assignments: 

Hawaii;  comments  due  by 
9-30-02;  published  8-14- 
02  [FR  02-20603] 

Kansas;  comments  due  by 
9-30-02;  published  8-14- 
02  [FR  02-20592] 

Oklahoma;  comments  due 
by  9-30-02;  published  8- 
14-02  [FR  02-20604] 

Virgin  Islands;  comments 
due  by  9-30-02;  published 
8-14-02  [FR  02-20602] 


Washington;  comments  due 
by  9-30-02;  published  8- 
14-02  [FR  02-20605] 
Radio  stations;  table  of 

assignments: 

Georgia  and  Texas; 
comments  due  by  9-30- 
02;  published  8-20-02  [FR 
02-21064] 

Louisiana;  comments  due  by 
9-30-02;  published  8-20- 
02  [FR  02-21058] 

Texas;  comments  due  by  9- 
30-02;  published  8-20-02 
[FR  02-21062] 

Texas  and  Oklahoma; 
comments  due  by  9-30- 
02;  published  8-20-02  [FR 
02-21063] 

FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Disaster  assistance: 
Rot>ert  T.  Stafford  Disaster 
Relief  and  Emergency 
Assistance  Act; 
management  costs; 
comments  due  by  9-30- 
02;  published  8-30-02  [FR 
02-21890] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Grants: 
National  Institutes  of  Health 
Loan  Repayment  Program 
for  Research  Generally; 
comments  due  by  10-4- 
-  02;  published  8-5-02  [FR 
02-19610] 
Privacy  Act: 
Systems  of  records; 
comments  due  by  10-3- 
02;  published  9-3-02  [FR 
02-22516] 

INTERK)R  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 
species: 
Critical  habitat 
designations — 
Plant  species  from  Maui 
and  Kahoolawe,  HI; 
comments  due  by  9-30- 
02;  published  8-26-02 
[FR  02-21703] 
Plant  species  from  various 
islands  of  Hawaii; 
comments  due  by  9-30- 
02;  published  8-26-02 
[FR  02-21627] 
Rio  Grande  silvery 
minnow;  comments  due 
by  10-2-02;  published 
9-12-02  [FR  02-23249] 
Various  plants  from 
Motokai,  HI;  hearing; 
comments  due  by  9-30- 
02;  published  8-23-02 
[FR  02-21626] 
Importation,  exportation,  and 
transportation  of  wildlife: 
Injurious  wildlife — 
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Black  carp;  comments 
due  by  9-30-02; 
published  7-30-02  [FR 
02-19158] 
INTERIOR  DEPARTMENT 
Watches,  watch  movements,  - 
and  jewelry: 

Duty-exemption  allocatkins— 
Virgin  Islands,  Guam, 
American  Samoa,  and 
Northem  Mariana 
Islands;  comments  due 
by  9-30-02;  published 
8-29-02  [FR  02-22106] 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities: 
Beneficial  ownership  reports; 
accelerated  filing 
deadlines;  rule  and  form 
amendments;  comments 
due  by  9-30-02;  published 
9-3-02  [FR  02-22301] 

SMALL  BUSINESS 

ADMINISTRATION 

Small  business  size  standards: 
Testing  laboratories; 
comments  due  by  9-30- 
02;  published  9-6-02  [FR 
02-22651] 

TRANSPORTATION 

DEPARTMENT 

Coast  Guard 

Drawbridge  operations: 
Massachusetts;  comments 
due  by  10-3-02;  published 
9-3-02  [FR  02-22337] 

Ports  and  watenways  safety: 
Seabrook  Nuclear  Power 
Plant,  NH;  security  zone; 
comments  due  by  9-30- 
02;  published  7-31-02  [FR 
02-19360] 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

Airworthiness  directives: 


Boeing;  comments  due  by 
9-30-02;  published  8-16- 
02  [FR  02-20709] 
McDonnell  Douglas; 
comments  due  by  9-30- 
02;  published  8-16-02  [FR 
02-20710] 
Turtxmieca;  comments  due 
by  9-30-02;  published  8-1- 
02  [FR  02-19164] 
Airworthiness  standards: 
Special  conditions- 
Airbus  Model  A319,  A320, 
and  A321  series 
airplanes;  comments 
due  by  9-30-02; 
published  8-30-02  [FR 
02-22119] 
Bombardier  Model  CL- 
600-2C10  series 
airplanes;  comments 
due  by  9-30-02; 
published  8-30-02  [FR 
02-22118] 
Chelton  Flight  Systems, 
Inc.;  various  airplane 
models;  comments  due 
by  9-30-02;  published 
8-30-02  [FR  02-22117] 
Class  B  airspace;  comments 
due  by  10-4-02;  published 
7-24-02  [FR  02-18619] 
Class  E  airspace;  comments 
due  by  9-30-02;  published 
8-20-02  [FR  02-21138] 
TRANSPORTATION 
DEPARTMENT 
Maritime  Administration 
Maritime  earners  and  related 
activities: 

Time  charters;  general 
approval;  comments  due 
by  10-3-02;  published  8- 
26-02  (FR  02-21632] 
TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 
Hazardous  materials: 


Hazardous  materials 
transportatkxv— 
Carriage  by  aircraft 
requirements;  revision; 
comments  due  by  9-30- 
02;  published  5-13-02 
[FR  02-11902] 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Employment  taxes  and 
collection  of  income  taxes  at 
source,  and  procedure  and 
administratk>n: 
Incorrect  taxpayer 
identification  numt)ers; 
receipt  of  multiple  notk:es; 
comments  due  by  10-1- 
■  02;  published  7-3-02  [FR 
02-16525] 

VETERANS  AFFAIRS 
DEPARTMENT 

Adjudication;  pensions. 

compensation,  dependency, 

etc.: 

Testimony  certified  or  under 
oath;  comments  due  by  9- 
30-02;  published  7-31-02 
[FR  02-19327] 

LIST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  cun-ent 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  This  list  is  also 
available  online  at  http:// 
wvm.nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  Vne 


Superintendent  of  Documents. 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  ttw  Internet  from 
GPO  Access  at  httpJ/ 
www. access. gpo.gov/r^ara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 

H.R.  5012/P.L.  107-224 

John  F,  Kennedy  Center 
Plaza  Authorization  Act  of 
2002  (Sept.  18,  2002;  116 
Stat.  1340) 

Last  List  August  30,  2002 


Public  Laws  Electronic 
Notification  Swvica 
(PENS) 


PENS  is  a  free  electronk:  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscrit)e,  go  to  http:// 
hydra.gsa.gov/archives/ 
publaws-l.html  or  send  E-maH 
to  li8tservOlistserv.gsa.gov 
with  the  following  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  This  servk»  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUHENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  yoor  renewal  notice  and  keep  a  good  tiling  coming.  To  keep  our  subscription 
(nices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
learn  when  you  will  get  your  renewal  notice  by  checking  the  numbor  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  siMwn  date. 


:  AE3   SM:TH212J 

•  JOHN  SMITH 

:  212  MAIN  STREET 

:  FORESTVILLE  MD  20704 


DEC97  R  1 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  stiown  dale. 


:  AFRDD  SMITH212J 

I  JOHN  SMITH 

;  212  MAIN  STREET 

:  FORESTVILLE  MD  20704 


DEC97RI 


To  be  sure  that  your  service*  continues  without  interruption,  please  return  your  renewal  notice  prompdy. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

To  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373. 

To  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Atm:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9373. 

To  or^r  a  new  subscription:  Please  use  the  order  forin  provided  below. 


Onter  PfDCMsing  CoO* 

*5468 


Superintendent  of  Documents  SubscriptioD  Order  Form 

Charge  your  order. 
H'a  Eaay! 

D  YES.  enter  my  subscription(s)  as  follows:  To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 

subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  List 
of  CFR  Sections  Affected  (LSA),  at  $764  each  per  year. 

subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  S699  each  per  year. 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  2S%. 


_.  Price  includes  regular  domestic  postage  and  handling,  and  is  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Street  address 


City.  Slate,  ZIP  code 


Dayiune  phone  including  area  code 


Purcluse  order  number  (optional) 
MavKc 


YES     NO 
ynurMme^MMreasavwhhlrtDodiB-miifcrT?     |     |  |     | 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

n  GPO  Deposit  Account        |    |    |    | 
n  VISA       n  MasterCard  Account 

I  I  M  I  I  I  I  I  I  I  I  I  I  I 


-D 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Authonzing  signature  i< 

Mail  To:  Superintendetil  of  Documents 

P.O.  Box  371954.  Pittsburgh.  PA  1S:?5ft-7qS4 
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Proclamation  7595  of  September  19,  2002 
National  POW/MIA  Recognition  Day,  2002 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

Throughout  American  history,  many  men  and  women  have  bravely  served 
in  our  military  and '  sacrificed  much  to  preserve  our  coimtry  and  protect 
the  democratic  ideals  that  make  our  Nation  a  beacon  of  hope.  Some  of 
those  who  answered  the  call  to  service  were  captured  in  conflict  and  impris- 
oned by  OUT  enemies;  and  many  remain  missing  in  action. 

Each  year  on  National  POW/MIA  Recognition  Day,  we  honor  those  Americans 
who  were  prisoners  of  war  and  recognize  them  for  the  courage  and  determina- 
tion they  showed  in  the  face  of  unspeakable  hardships.  We  also  honor 
those  who  remain  imaccounted  for,  especially  remembering  the  sacrifices 
of  their  families  who  must  courageously  face  each  day  without  knowing 
the  fate  of  their  loved  ones. 

Nearly  60  years  after  the  end  of  World  War  n,  the  fate  of  more  than 
78,000  Americans  who  fought  in  that  conflict  remains  tmknown.  More  than 
8,100  from  the  Korean  War  are  missing,  more  than  120  from  the  Cold 
War,  more  than  1,900  from  the  Vietnam  War,  and  three  &t)m  the  Gulf 
War.  These  Americans,  who  dedicated  their  lives  to  preserving  and  protecting 
our  freedoms,  will  never  be  forgotten. 

On  September  20,  2002,  the  flag  of  the  National  League  of  Families  of 
American  Prisoners  and  Missing  in  Southeast  Asia  will  be  flown  over  the 
White  House,  the  Capitol,  the  Departments  of  State,  Defense,  and  Veterans 
Affairs,  the  Selective  Service  System  Headquarters,  the  National  Vietnam 
Veterans  Memorial,  the  Korean  War  Veterans  Memorial,  U.S.  military  installa- 
tions, national  cemeteries,  and  other  locations  across  our  country.  With 
this  observance,  we  reaf&m  our  commitment  to  those  who  have  suffered 
the  horrors  of  enemy  captivity,  to  those  who  have  yet  to  return  from  battle, 
and  to  their  families.  We  remain  dedicated  to  resolving  discrepancy  cases, 
achieving  the  fullest  possible  accounting  of  otir  prisoners  of  war  and  missing 
in  action,  and  bringing  them  home  with  the  honor  and  dignity  that  they 
deserve. 

NOW,  THEREFORE,  I,  GEORGE  W.  BUSH,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  September  20,  2002, 
as  National  POW/MIA  Recognition  Day.  I  call  upon  all  the  people  of  the 
United  States  to  join  me  in  honoring  former  American  prisoners  of  war 
who  suffered  the  hardships  of  enemy  captivity,  and  in  renewing  our  commit- 
ment to  those  still  missing.  I  also  call  upon  Federal,  State,  and  local  govern- 
ment officials  and  private  organizations  to  observe  this  day  with  appropriate 
ceremonies  and  activities. 


17. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  nineteenth  day 
of  September,  in  the  year  of  our  Lord  two  thousand  two,  and  of  the  Independ- 
ence of  the  United  States  of  America  the  two  himdred  and  twenty-seventh. 


(^ 
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Proclamation  7596  of  September  20,  2002 
Minority  Enterprise  Development  Week,  2002 


By  the  President  of  the  United  States  of  America 

A  Proclamatioii 

Entrepreneurs  help  make  America  strong  and  are  essential  to  our  economic 
success.  Their  talent,  skill,  and  hard  work  have  helped  sustain  our  Nation 
since  its  founding;  and  their  disciplined  work  ethic  and  capacity  for  iimova- 
tion  reflect  the  true  character  of  our  country.  During  Minority  Enterprise 
Development  Week,  we  celebrate  our  more  than  3  million  minority-  owned 
businesses,  and  we  recognize  the  important  contributions  they  make  to 
the  United  States  of  America. 

To  promote  prosperity  in  our  Nation,  Government  must  help  create  an 
environment  where  innovative,  hardworking,  and  determined  individuals 
have  the  opportunity  to  fully  participate  and  succeed  in  our  economy. 
Last  year's  tax  relief  initiative,  including  the  repeal  of  the  "Death  Tax," 
was  an  important  part  of  developing  an  enhanced  business  climate  in  Amer- 
ica. And  this  year,  I  signed  two  pieces  of  legislation  into  law  that  will 
promote  growth.  The  Trade  Act  of  2002  gives  me  new  Trade  Promotion 
Authority  that  will  help  boost  our  economy,  create  new  jobs,  and  provide 
America  with  the  opportunity  to  participate  in  new  and  emerging  inter- 
national markets.  And  the  Sarbanes-Oxley  Act  of  2002  will  improve  business 
practices  by  creating  tough  corporate  responsibility  laws  that  will  help  expose 
and  punish  acts  of  corruption  and  protect  small  investors.  These  vital  initia- 
tives will  benefit  minority  business  enterprises  and  help  these  important 
job  creators  compete  fully  and  fairly  in  the  global  economy. 

My  Administration,  through  the  efforts  of  the  Department  of  Commerce's 
Minority  Business  Development  Agency  (MBDA)  and  the  Small  Business 
Administration  (SB A),  is  committed  to  promoting  the  growth  of  minority 
businesses.  In  FY  2001,  the  MBDA  assisted  minority  businesses  in  gaining 
access  to  $1.6  billion  in  contracts.  In  addition,  last  year  the  SB  A  offered 
assistance  to  more  than  1  million  small  business  owners,  and  continues 
to  play  a  major  role  in  our  Nation's  disaster  relief  efforts  by  making  low- 
interest  recovery  loans  available  to  Americans.  The  important  efforts  of 
the  MBDA  and  SBA  help  businesses  build  entrepreneurial  opportunity  for 
all. 

NOW,  THEREFORE,  I,  GEORGE  W.  BUSH,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  September  22  through 
September  28,  2002,  as  Minority  Enterprise  Development  Week.  I  call  upon 
all  Americans  to  celebrate  this  week  with  appropriate  observances,  cere- 
monies, and  activities,  and  to  recognize  the  coimtless  contributions  of  our 
Nation's  minority  enterprises. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twentieth  day 
of  September,  in  the  year  of  our  Lord  two  thousand  two,  and  of  the  Independ- 
ence of  the  United  States  of  America  the  two  hundred  and  twenty-seventh. 


(^ 
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Proclamatioii  7597  of  September  20,  2002 
Family  Day,  2002 


By  the  President  of  the  United  States  of  Americia 

A  Proclamation 

America's  character  begins  in  the  home,  where  children  learn  proper  stand- 
ards of  conduct,  principled  values,  and  the  importance  of  service.  Families 
provide  children  the  encovu-agement,  support,  and  love  they  need  to  become 
confident,  compassionate,  and  successfiU  members  of  society.  We  must  work 
together  to  promote  and  preserve  the  health  and  security  of  our  families 
by  upholding  the  timeless  values  that  have  sustained  our  society  through 
history. 

Recent  events  have  reminded  Americans  of  the  blessings  of  family  and 
friends,  and  of  the  importance  of  faith.  As  a  Nation,  we  have  a  renewed 
dedication  to  our  freedom,  our  country,  and  our  principles.  In  homes,  schools, 
places  n)f  worship,  the  workplace,  and  civic  and  social  organizations,  we 
must  continue  to  encourage  responsibility,  compassion,  and  good  citizenship. 

Americans  must  also  act  to  fight  crime  and  drugs,  and  provide  a  safe 
and  healthy  environment  for  our  children.  We  can  begin  by  working  to 
strengthen  the  bonds  and  in^proving  conmiunication  between  parents  and 
children.  Research  done  by  the  National  Center  on  Addiction  and  Substance 
Abuse  at  Columbia  University  has  consistently  shown  that  the  more  often 
children  eat  dinner  with  thefr  parents,  the  less  likely  children  are  to  smoke, 
drink,  or  use  illegal  drugs.  Natiurally,  parents  should  be  the  most  prominent 
and  active  figures  in  their  children's  lives.  By  spending  more  family  time 
together,  parents  can  better  engage  with  their  children  and  encourage  them 
to  make  the  right  choices.  '  "^  V 

The  nurtiiring  and  development  of  our  families  require  investment,  focus, 
and  commitment.  Strong  families  make  strong  and  drug-free  commimities. 
By  taking  time  to  develop  positive  and  open  relationships  with  their  children, 
parents  help  fight  the  war  on  drugs  and  encourage  positive  choices.  Across 
our  land,  citizens,  schools,  and  civic  institutions  can  assist  femilies  by 
helping  to  meet  the  needs  of  all  those  who  live  in  our  conununities.  As 
we  work  together  to  strengthen  ovu:  families,  we  will  build  a  Nation  of 
hope  and  opportunity  for  all. 

NOW,  THEREFORE,  I,  GEORGE  W.  BUSH.  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  September  23,  2002, 
as  Family  Day.  I  call  upon  the  people  of  the  United  States  to  observe 
this  day  by  spending  quality  time  with  family  members  and  engaging  in 
other  nvurturing  activities  to  strengthen  the  relationships  between  parents 
and  children  and  help  fight  against  substance  abuse. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  Twentieth  day 
of  September,  in  the  year  of  oiu-  Lord  two  thousand  two,  and  of  the  Independ- 
ence of  the  United  States  of  America  the  two  hundred  and  twenty-seventh. 


(/^ 
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Notice  of  September  23,  2002 

Contmuation   of  the   National   Emergency   With   Respect   to 
UNTTA 


In  accordance  with  section  202(d)  of  the  National  Emergencies  Act  (50 
U.S.C.  1622(d)),  I  am  continuing  for  1  year  the  national  emergency  declared 
by  the  President  on  September  26,  1993,  by  Executive  Order  12865,  to 
deal  with  the  unusual  and  extraordinary  threat  to  the  foreign  policy  of 
the  United  States  constituted  by  thiB  actions  and  policies  of  the  National 
Union  for  the  Total  Independence  of  Angola  (UNTTA).  The  order  prohibits 
the  sale  or  supply  by  United  States  persons  or  from  the  United  States, 
or  using  U.S.  registered  vessels  or  aircraft,  of  arms,  related  materiel  of 
all  types,  petroleimi,  and  petroleimi  products  to  the  territory  of  Angola, 
other  than  through  designated  points  of  entry.  The  order  also  prohibits 
the  sale  or  supply  of  such  commodities  to  UNTTA. 

The  President  took  additional  measures  with  respect  to  the  national  emer- 
gency declared  in  Executive  Order  12865  by  issuing  Executive  Orders  13069 
and  13098  on  December  12,  1997,  and  August  18,  1998,  respectively.  Those 
orders  close  all  UNTTA  offices  in  the  United  States,  block  all  property 
and  interests  in  property  of  UNTTA  and  designated  UNTTA  officials  and 
adult  members  of  their  immediate  families,  prohibit  the  importation  of  certain 
diamonds  exported  from  Angola,  and  impose  additional  sanctions  with  re- 
spect to  the  provision  of  mining  and  transportation  equipment  and  services. 

Because  of  our  continuing  international  obligations  and  because  of  the  preju- 
dicial effect  that  discontinuation  of  the  sanctions  would  have  on  prospects 
for  peace  in  Angola,  the  national  emergency  declared  on  September  26, 
1993,  and  the  measures  adopted  piu'suant  thereto  to  deal  with  that  emergency, 
must  continue  in  effect  beyond  September  26,  2002.  Therefore,  I  am  con- 
tinuing the  national  emergency  with  respect  to  UNTTA. 

This  notice  shall  be  published  in  the  Federal  Register  and  transmitted 
to  the  Congress. 


[FR  Doc.  02-24467 
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This  section  of  ttie  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicat>ility  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMErn*  OF  JUSTICE 
Immigration  and  Naturalization  Service 

8  CFR  Parte  103  and  214 
[INS  Na  2217-02] 
RiN1115-AG71 

Requiring  Certifleation  of  all  Service 
Approved  Schools  for  Enrollment  in 
the  Student  and  Exchange  Visitor 
Information  System  (SEVIS) 

AGENCY:  Immigration  and  Naturalization 

Service,  Justice. 

ACTION:  Interim  rule  with  requests  for 

comments. 

SUMMARY:  This  rule  will  amend  the 
Immigration  and  Naturalization  Service 
(Service)  regulations  governing  review 
and  certification  of  Service  approved 
schools  and  will  continue  the 
implementation  of  the  process  by  which 
schools  may  be  approved  to  obtain 
access  to  the  Student  and  Exchange 
Visitor  Information  System  (SEVIS).  On 
October  30,  2001,  the  President  issued 
Homeland  Security  Directive  No.  2 
(Directive  2)  requiring  the  Service  to 
conduct  periodic  reviews  of  all 
institutions  certified  to  receive 
nonimmigrant  students.  The  Enhanced 
Border  Security  and  Visa  Entry  Reform 
Act  of  2002,  Public  Law  107-173 
(Border  Security  Act),  enacted  May  14, 
2002,  also  requires  a  periodic  review  of 
school  approval.  While  the  Service  has 
an  existing  process  for  certifying  and 
'decertifying  schools,  the  Service  is 
requiring  that  all  schools  must  apply  for 
certification,  in  accordance  with  Uiese 
new  mandates,  prior  to  being  allowed  to 
enroll  in  SEVIS. 

DATES:  Effective  date.  This  interim  rule 
is  effective  September  25,  2002. 

Comment  date.  Conunents  must  be 
submitted  on  or  before  November  25, 
2002. 


ADDRESSES:  Please  submit  written 
comments  to  the  Director,  Regulations 
and  Forms  Services  Division, 
Immigration  and  Naturalization  Service, 
425  I  Street,  NW,  Room  4034, 
Washington,  DC  20536.  To  ensure 
proper  handling,  please  reference  INS 
No.  2217-02  on  your  correspondence. 
Comments  may  also  be  submitted 
electronically  to  the  Service  at 
insregs@usdoj.gov.  When  submitting 
comments  electronically,  you  must 
include  INS  No.  2217-02  in  the  subject 
heading  so  that  your  comments  can  be 
routed  to  the  appropriate  program 
office.  Comments  may  be  inspected  at 
the  above  address  by  calling  (202)  514- 
3291  to  arrange  for  an  appointment. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maura  Deadrick,  Immigration  and 
Natvualization  Service,  425  I  Street  NW, 
Washington  DC  20536,  telephone 
number  (202)  514-3228. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  101(a){15)(F)(i)  of  the 
Immigration  and  Nationality  Act  (Act) 
establishes  the  F  nonimmigrant  visa 
classification  for  foreign  students  who 
wish  to  come  to  the  United  States 
temporarily  to  attend  an  academic  or 
language  training  institution.  Section 
101(a)(15)(M)(i)  of  the  Act  establishes 
the  M  nonimmigrant  visa  classification 
for  foreign  students  who  wish  to  come 
to  the  United  States  temporarily  to 
attend  a  vocational  education 
institution.  An  F  or  M  nonimmigrant 
student  may  enroll  in  a  particular 
school  only  if  the  Attorney  General  has 
approved  the  school  for  the  attendance 
of  F  and  M  nonimmigrants.  The  Service 
exercises  the  Attorney  General's 
authority  to  approve,  or  withdraw  the 
approval  of,  schools  that  desire  to  admit 
F  and  M  nonimmigrant  students.  The 
current  regulations  are  codified  in  8 
CFR  214.3  and  214.4. 

On  October  30,  2001,  the  President 
issued  Homeland  Security  Directive  No. 
2  (Directive  2)  requiring  the  Service  to 
conduct  periodic  reviews  of  all 
institutions  approved  to  accept 
nonimmigrant  students. 

More  recently,  section  502  of  the 
Enhanced  Border  Security  and  Visa 
Entry  Reform  Act  of  2002  (Border 
Security  Act).  Public  Law  107-173, 
enacted  May  14,  2002,  requires  the 
Service  to  review  all  schools  approved 
by  the  Service  for  attendance  by  F  or  M 


nonimmigrant  students  within  2  years 
of  the  passage  of  the  Border  Security 
Act.  The  Border  Security  Act  also 
requires  the  Service  to  conduct  periodic 
reviews  of  the  approval  of  schools  every 
2  years  thereafter. 

The  Service's  proposed  SEVIS 
implementation  rule,  67  FR  34862  (May 
16,  2002),  establishes  the  regulatory 
framework  for  SEVIS  and  provides  that 
the  use  of  SEVIS  will  become 
mandatory  for  all  schools  on  a 
mandatory  compliance  date  of  January 
30,  2003.  Once  the  final  SEVIS 
implementation  rule  is  adopted,  and  the 
mandatory  compliance  date  is  reached, 
all  Service-approved  schools  will  be 
required  to  use  SEVIS  for  the  admission 
of  new  students  and  for  the  issuance  of 
new  forms  for  existing  students.  Once  a 
school  is  approved  and  enrolled  in 
SEVIS,  it  must  issue  Forms  1-20  for  all 
newly  enrolled  students  from  SEVIS. 
Furthermore,  if  a  current  student  needs 
a  new  Form  1-20  the  school  must  enter 
the  student  into  SEVIS  at  that  time  in 
order  to  issue  a  SEVIS  Form  1-20.  The 
school  may  enter  all  of  its  ciurent 
students  prior  to  January  30,  2003  if  it 
so  desires,  but  is  not  required  to  do  so. 
Following  the  mandatory  compliance 
date,  all  new  incoming  foreign  students 
must  be  entered  into  SEVIS.  Schools 
must  enter  all  current  or  continuing 
students,  into  SEVIS  by  the  end  of  the 
next  academic  cycle.  For  example,  in  a 
semester  academic  calendar  if  a  current 
student  is  returning  for  a  2003  sununer 
session,  as  that  would  most  likely  be  the 
next  academic  cycle,  that  student  must 
be  entered  into  SEVIS  in  order  to  verify 
current  enrollment.  Another  example 
might  be  if  the  student  is  within  a 
quarter  academic  calendar,  the  2003 
spring  quarter  would  be  when  that 
student  must  be  entered  into  SEVIS. 

To  facilitate  the  review  of  all  Service- 
approved  schools  and  to  ensure  the 
enrollment  of  all  eligible  schools  in 
SEVIS  in  a  timely  manner,  the  Service 
has  implemented  a  two-phased  process 
for  school  review  and  SEVIS 
enrollment. 

Phase  I  was  a  preliminary  enrollment 
period  for  certain  currently  accredited 
schools.  67  FR  44344  (July  1,  2002). 
Eligible  schools  who  applied  during  the 
preliminary  enrollment  period  were 
granted  preliminary  access  to  SEVIS 
prior  to  paying  the  full  certification  fee 
or  submitting  to  a  full  certification 
review.  Preliminary  enrollment  began 
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on  July  1,  2002,  and  closed  with  the 
publication  of  this  rule,  as  provided  in 
8  CFR  214.12(b).  Those  schools  that 
have  electronically  submitted  a  Form  I- 
17  in  SEVIS,  under  preliminary 
enrollment  as  provided  in  8  CFR  214.12 
prior  to  September  25,  2002,  will  be 
adjudicated  in  accordance  with  the 
preliminary  enrollment  requirements. 
Schools  that  have  begun  to  fill  out  Form 
1-17  in  SEVIS  and  saved  the  form  as  a 
draft,  but  who  have  not  electronically 
submitted  the  form  in  SEVIS  prior  to 
September  25,  2002,  will  be  required  to 
pay  the  certification  fee  prior  to 
certification  in  SEVIS  in  accordance 
with  this  rule. 

This  interim  rule  implements  Phase  U 
of  the  transition  to  SEVIS  and  provides 
that  all  schools  not  already  approved  to 
use  SEVIS — including  a  school  that 

would  have  been  eligible  for       

preliminary  enrollment  under  8  CFR 
214.12  but  did  not  apply  for  preliminary 
enrollment — must  undergo  a 
certification  review,  and  pay  the 
associated  fee,  prior  to  enrollment  in 
SEVIS. 

This  rule  implements  Directive  2  and 
the  Border  Security  Act  by  requiring 
each  school  that  is  currently  approved 
for  attendance  by  F  and  M 
nonimmigrants  to  undergo  a  review  by 
the  Service  for  approval  in  SEVIS  no 
later  than  the  SEVIS  mandatory 
compliance  date.  This  opportunity  to 
review  currently-approved  schools  will 
help  ensure  the  integrity  of  the  SEVIS 
program. 

Petitioii  for  Initial  Approval  for  Use  of 
SEVIS 

The  school  should  begin  the  review 
process  by  accessing  the  SEVIS  Web  site 
at  www.ins.usdoj.gov/sevis.  By  entering 
the  basic  contact  information  required, 
the  schoofofficial  that  will  be  filing  the 
petition  for  access  to  SEVIS  will  be 
issued  a  temporary  user  ID  and 
password  for  SEVIS.  Using  this  ID  and 
password,  the  school  official  will  access 
SEVIS  on-line  and  complete  and 
electronically  submit  the  Form  1-17  and 
the  required  fee. 

In  order  to  be  reviewed  by  the  Service 
and  be  granted  access  to  SEVIS  prior  to 
the  mandatory  compliance  date,  schools 
are  strongly  encouraged  to  submit  an 
electronic  Form  1-17  to  the  Service 
using  SEVIS  no  less  than  75  days  prior 
to  the  compliance  deadline.  The  Service 
cannot  :guarantee  timely  final  action  on 
any  Form  1-17  petition  not  filed  at  least 
75  days  prior  to  the  SEVIS  mandatory 
compliance  deadline.  In  general.  Forms 
1-17  will  be  adjudicated  in  a  timely 
manner  within  6  months  of  filing  in 
accordance  with  the  Service's  backlog 
reduction  plan.  A  school  that  has  a 


Form  1-17  pending  adjudication  in 
SEVIS  after  the  mandatory  compliance 
date  will  be  unable  to  issue  Forms  1-20 
until  approved  and  granted  SEVIS 
access. 

A  school's  approval  will  be 
automatically  withdrawn  as  of  the  day 
following  the  SEVIS  mandatory 
compliance  date  if  the  school  has  not 
submitted  an  electronic  Form  1-17  to 
initiate  the  certification  review  process 
by  then.  If  a  school's  approval  is 
withdrawn,  the  school  may  not  issue 
any  Forms  1-20  for  new  F  or  M 
nonimmigrant  students.  Currently 
enrolled  students  must  transfer  to  a 
different  Service-approved  school  no 
later  than  the  next  semester,  quarter, 
trimester  or  other  academic  term. 

Review  of  Petitions  for  Initial 
Certification  and  Enrollment  in  SEVIS 

The  current  regulations,  in  8  CFR 
214.3,  provide  for  a  paper-based 
application  process,  in  which  the  school 
seeking  Service  approval  must  submit  a 
paper  Form  1-17  together  with  specific 
forms  of  documentation.  The 
evidentiary  requirements  are  currently 
contained  in  8  CFR  214.3(b)  and  (c)  and 
the  instructions  on  Form  1-17.  With  the 
advent  of  electronic  filing  of  the  Form 
1-17,  the  school  will  not  be  required  to 
present  the  accompanying 
documentation  until  the  time  of  the  on- 
site  visit,  as  discussed  below. 

The  purpose  of  certification  review 
under  this  rule  is  two-fold:  both  to 
establish  the  bona  fides  of  the  school 
with  regard  to  its  educational  or 
vocational  programs,  and  also  to  review 
the  adequacy  of  the  school's  past  and 
current  efforts  to  comply  with  the 
existing  requirements  governing  foreign 
students.  The  Service  recognizes  that 
many  schools  are  already  accredited  by 
educational  organizations  recognized  by 
the  Department  of  Education,  or  are 
approved  by  state  education  agencies. 
Accordingly,  the  Service  will  coordinate 
with  the  Department  of  Education  and 
other  appropriate  education  agencies 
regarding  the  documentation  needed  to 
establish  the  bona  fides  of  such  schools. 
However,  neither  the  Department  of 
Education  nor  other  education  agencies 
currently  maintain  information 
regarding  the  compliance  of  each  school 
with  the  existing  requirements  of  the 
Service's  regulations  governing  foreign 
students.  Accordingly,  the  Service  will 
still  need  to  conduct  a  certification 
review  for  such  schools  to  determine  the 
adequacy  of  the  school's  compliance 
with  the  foreign  student  requirements. 
The  Service  will  review  and  adjudicate 
the  electronic  Form  1-17,  as 
supplemented  by  the  resiUts  of  the 
completed  on-site  visit.  During  the  on- 


site  visit  any  signatures  or  supporting 
documentation  will  be  collected  and 
.will  be  provided  to  the  Service  with  the 
on-site  report.  Schools  will  receive 
notice  of  full  certification  approval, 
denial,  or  request  for  evidence  via  a 
SEVIS-generated  electronic  mail. 

If  a  Service  Officer  requires 
clarification,  updated  documentation  or 
further  evidence  to  properly  adjudicate 
the  Form  1-17,  a  request  for  evidence 
will  be  issued.  Schools  will  receive 
notice  of  a  request  for  evidence  via  a 
SEVIS-generated  electronic  mail,  which 
will  identify  specific  information  or 
clarification  the  Service  requires. 

Approved  schools  will  be  enrolled  in 
SEVIS  and  the  Designated  School 
Officials  (DSO)  listed  on  the  electronic 
Form  1-17  will  be  issued  permanent 
user  ID  and  passwords.  If  denied,  the 
petitioner  will  receive  e-mail 
notification  through  SEVIS  and  written 
notification  from  the  Service. 

If  a  school  is  denied  certification,  the 
school  will  receive  written  notice  of  the 
reasons  for  the  denial  and  of  the  process 
for  seeking  review  of  such  denial.  The 
Service  intends  to  issue  a  notice  of 
proposed  rulemaking  in  the  near  future 
to  revise  the  withdrawal  and  appeal 
processes  for  schools  in  the  foreign 
student  program. 

On>Site  Reviews 

This  rule  provides  for  an  on-site  visit 
as  part  of  the  certification.  At  the  time 
of  the  on-site  review,  the  school  will  be 
able  to  present  supporting 
documentation  evidencing  its  eligibility 
for  Service  approval. 

The  Service  will  determine  by  risk 
analysis  the  order  in  which  schools  will 
undergo  an  on-site  review.  All 
vocational  (M)  schools,  flight  schools, 
and  language  schools  will  be  required  to 
complete  an  on-site  review  before  the 
Service  will  allow  them  to  enroll  in 
SEVIS.  However,  upon  the  discretion  of 
the  Service,  the  Service  may  allow 
conditional  enrollment  in  SEVIS  for 
accredited  schools  or  for  public 
secondary  schools,  prior  to  an  on-site 
visit.  Such  schools  will  still  be  required 
to  pay  the  associated  on-site  review  fee 
when  filing  their  Form  1-17.  If  the 
Service  does  conditionally  enroll 
schools  in  SEVIS,  prior  to  an  on-site 
visit,  those  schools  will  be  subject  to  the 
full-scale  review  and  on-site  visit  at  a 
later  date.  The  Service  may  request 
certain  supporting  information  from 
schools  in  making  a  determination  for 
conditional  enrollment.  Schools  granted 
conditional  enrollment  may  ultimately 
be  denied  certification  based  upon  the 
results  of  the  on-site  review. 

In  general,  all  schools  need  to 
establish  that  they  are  bona  fide 
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institutions  of  learning  with  the 
financial  ability  to  remain  a  viable 
institution.  The  Service  will  utilize 
Department  of  Education  information, 
as  appropriate,  to  assist  in  the 
verification  of  the  school's  bona  fides. 
The  required  supporting  documentation 
is  specific  to  the  type  of  school 
petitioning.  The  evidentiary 
requirements  are  currenUy  contained  in 
8  CFR  214.3(b)  and  (c)  and  in  the 
instructions  on  the  Form  1-17.  More 
detailed  information  and  examples  of 
the  evidentiary  documentation  that  the 
Service  will  accept  ft'om  each  school 
tjrpe  will  be  made  available  on  the 
Service's  website. 

Upon  review  of  the  findings  of  the  on- 
site  visit  and  any  supporting 
documentation,  a  Service  officer  will 
determine  the  school's  eligibility  for 
approval.  If  the  school  was  required  to 
undergo  the  certification  review, 
including  an  on-site  visit,  prior  to 
enrollment  in  SEVIS,  the  school  will  be 
enrolled  in  SEVIS  if  approved.  Schools 
that  were  approved  for  preliminary 
enrollment  by  the  Service  under  8  CFR 
214.12.  or  that  are  conditionally 
enrolled  in  SEVIS  under  the  Service's 
discretionary  authority  as  provided  in 
this  nde  under  8  CFR  214.3(h)(2) 
without  an  on-site  visit,  must  complete 
the  full  certification  review  process 
prior  to  May  14,  2004.  Until  an  on-site 
visit  is  conducted,  a  school  enrolled  in 
SEVIS  under  preliminary  enrollment  or 
conditional  enrollment  will  be 
permitted  to  operate  in  SEVIS.  After  an 
on-site  visit  is  conducted  and  the  review 
^  process  is  completed,  if  approved,  the 
school  will  be  fully  certified  and  may 
continue  in  SEVIS.  If,  after  the  on-site 
visit,  the  Service  denies  full 
certification,  the  Service  will  send 
electronic  notification  through  SEVIS  to 
the  school  indicating  the  reasons  for  the 
denial  and  the  process  for  seeking 
review  of  such  denial. 

Subsequent  Certification  Reviews  Every 
2  Years 

This  interim  nde  only  governs  the 
initial  process  for  certification  of 
schools  prior  to  enrollment  in  SEVIS 
(or.  for  schools  previously  approved  for 
preliminary  enrollment  in  SEVIS 
pursuant  to  8  CFR  214.12.  for  initial 
certification  prior  to  May  2004). 
However,  both  Directive  2  and  the 
Border  Security  Act  require  the  Service 
to  conduct  periodic  reviews  of  all 
Service-approved  schools.  Accordingly, 
every  school  that  completes  the 
certification  process  under  this  rule 
must  be  reviewed  every  2  years 
thereafter.  This  is  a  departure  firom  the 
current  practice,  in  which  a  school's 
approval  continues  indefinitely,  unless 


the  Service  affirmatively  withdraws  the 
approval.  For  this  reason,  the  Service  is 
striking  the  provision  in  8  CFH 
214.3(e)(2)  relating  to  indefinite 
approval  and  inserting  a  reference  to 
clarify  that  schools  must  be  approved 
every  two  years. 

At  this  time,  this  rule  simply  amends 
8  CFR  214.3(h)  to  note  that  the  Border 
Security  Act  requires  a  review  of  all 
approved  schools  every  2  years.  The 
Service  will  implement,  in  a  separate 
nilemaking  proceeding,  more  specific 
procedures  for  schools  to  apply  for  a 
subsequent  certification  review — after 
having  completed  the  initial 
certification  process  imder  this  rule. 

Fee  for  the  Initial  Filing  of  Form  1-17 

As  the  Service  will  be  requiring  on- 
site  reviews  prior  to  the  initial  approval 
of  Form  1-17,  a  new  fee  is  necessary  to 
support  the  review.  The  new  fee 
includes  the  ciurent  internal  Service 
cost,  $230,  for  the  review  of  the  Form 
1-17,  as  well  as  the  cost  of  the  on-site 
revieyv,  $350,  for  a  total  of  $580. 

The  primary  difference  between  the 
Internet  system  and  the  paper  system  is 
how  the  school  submits  Form  1-17. 
Instead  of  the  current,  paper-based 
process  of  the  school  having  to  request 
the  form,  fill  out  the  form,  and  mail  to 
the  Service,  the  school  will  now 
electronically  complete  and  submit  the 
form  to  the  Service.  As  stated  above,  the 
$580  fee  includes  both  the  base  cost  of 
processing  of  the  Form  1-17  and  the  on- 
site  visit.  In  addition,  the  cost  of  the  on- 
site  review  must  be  paid  for  each 
additional  campus  listed  on  the  Form  1- 
17B,  with  the  exception  of  secondary 
public  school  systems.  The  per-campus 
cost  is  due  to  the  fact  that  each  campus 
will  be  subject  to  an  on-site  review.  For 
instance,  if  School  X,  when  submitting 
the  Form  1-17,  lists  two  additional 
campuses,  the  total  fee  paid  by  School 
X  is  $1280  ($580  +  $350  +  $350). 
Instructions  for  electronic  payment  of 
the  fee  will  be  included  on  the  Internet 
for  schools  when  applying  for  review 
and  enrollment  in  SEVIS. 

Calculation  of  the  New  Fee 

Federal  guidelines  require  the  Service 
to  establish  and  collect  application  fees 
to  recover  the  full  cost  of  providing 
inunigration  and  naturalization  services, 
rather  than  supporting  these  services 
with  tax  revenue.  This  rule  requires  all 
schools  not  already  approved  to  use 
SEVIS  to  pay  the  certification  fee  prior 
to  certification  in  SEVIS.  If  a  school 
pays  this  fee  and  is  granted  enrollment 
in  SEVIS  prior  to  the  on-site  review,  the 
school  will  not  be  required  to  pay  the 
fee  again  at  the  time  of  that  on-site 


review.  All  schools  must  pay  the  same    . 
certification  fee. 

The  fee  for  initial  certification  is  $580. 
A  certification  fee  also  will  be  charged 
for  each  subsequent  2-year  re- 
certification.  While  the  fee  will  be  re- 
visited every  2  years  to  assure  that  the 
Service  is  charging  no  more  and  no  less 
than  the  full  costs  of  the  school  review, 
the  Service  anticipates  a  fee  for  re- 
certification  that  is  comparable  to  the 
initial  certification  fee. 

This  fee  is  based  on  the  internal 
Service  cost,  $230,  plus  the  average  cost 
of  a  required  site  visit  to  the  school  to 
perform  a  compliance  verification,  $350. 
The  $230  internal  Service  cost  was 
established  previously  and  is  not 
changed  by  this  interim  rule.  See  66  FR 
65811  (December  21,  2001).  ^, 

The  additional  $350  cost  for  an  on- 
site  visit  and  compliance  verification 
was  calcidated,  and  procurement 
strategy  formulated,  as  foUowsrThe 
Service  will  hire  contractors  to  toMke  the 
site  visits  and  produce  standard  reports 
for  the  Service  to  consider  beforeA 
approving  any  school's  use  of  SEVIS. 
The  Service  intends  to  award  multiple 
contracts  to  ensure  that  there  is  enough 
capacity  to  handle  a  large  number  of 
school  applicants. 

In  early  June  2002,  the  Service  issued 
a  request  for  proposals  to  six  vendors 
who  have  "schedule  contracts"  with  the 
General  Services  Administration  (GSA) 
and  are  available  to  perform  services  of 
this  type  for  federal  departments  and 
agencies.  The  GSA  requires  agencies  to 
request  proposals  from  at  least  three 
vendors  before  entering  an  agreement 
with  a  vendor  for  services,  but  in  this 
case  the  Service  elected  to  solicit 
proposals  from  six  vendors.  The 
statement  of  work  for  the  vendors 
describes  the  type  of  site  visits  required. 
Site  visits  will  include  collection  of 
supporting  docimientation  submitted  by 
the  school,  a  tour  of  the  campus,  an 
interview  with  school  officials,  and  a 
review  of  selected  school  records 
relating  to  the  school's  compliance  with 
applicable  standards  under  8  CFR  214.3. 
The  statement  of  work  also  includes  a 
template  to  be  used  on  site  by  the 
vendor  to  collect  the  above  mentioned 
information  and  prepare  a  report.  In 
order  to  expedite  the  certification 
process,  vendors  will  be  required  to 
deliver  these  reports  to  the  Service 
within  10  working  days  from  the  time 
that  the  site  visit  is  requested.  The 
information  in  this  report  will  assist  the 
Service  in  verifying  both  the  bona  fides 
of  the  school  and,  in  the  case  of 
currentiy  approved  schools,  the 
continued  compliance  with 
recordkeeping  and  reporting 
requirements.  Each  vendor  is  required 
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to  have  a  nationwide  network  of 
qualified  and  trustworthy  employees 
available  to  perfonn  these  site  visits.  On 
this  basis,  five  vendors  submitted 
proposals  to  the  Service  to  perform 
these  services,  with  a  fixed  price  per  on- 
site  review. 

The  Service  derived  the  on-site 
review  portion  of  the  fee  by  taking  the 
three  lowest-priced  proposals  and 
taking  the  average  of  their  fixed  prices 
proposed  for  the  first  2  years  of  the 
contract.  The  Service  did  not  take  the 
lowest  bid  with  one  contractor,  because 
using  only  one  contractor  would  not 
provide  sufficient  assiuance  that  a  large 
number  of  reviews  could  be  completed 
within  a  short  period  of  time  and  with 
the  level  of  quality  that  is  required.  The 
Service  also  did  not  give  preferential 
weight  to  any  one  bid  when  calculating 
this  average  cost  because  the  Service 
cannot  anticipate  the  geographic  or 
numerical  capacity,  quality,  or 
timeliness  of  any  one  vendor.  The 
Service  believes  that  this  method  will 
take  advantage  of  the  economies  offered 
by  competitive  pricing,  without 
sacrificing  quality  or  capacity  to 
conduct  a  large  number  of  on-site 
reviews  during  a  short  period  of  time.  In 
addition,  the  calculation  excluded  the 
highest  bid  proposed  because  the 
Service  believes  that  three  vendors 
should  be  sufficient.  The  calculation 
excluded  years  3  through  5  of  the 
vendor  proposals  because  Federal 
guidelines  require  the  Service  to 
reconsider  all  fees  on  a  2  year  cycle. 
Therefore,  the  Service  will  review  the 
certification/re-certification  fee  in  2 
years  to  ensure  that  it  is  charging  no 
more  and  no  less  than  the  full  costs  of 
providing  this  service. 

Certification  Fee  for  Public  Schools 

While  the  ciurent  regidations  at  8  CFR 
103.7(b)(1)  exempt  all  publicly  owned 
or  operated  institutions  from  the 
pajrment  of  the  Form  I-l  7  fee,  because 
the  Service  will  be  conducting  an  on- 
site  review  of  all  approved  schools 
every  2  years,  as  well  as  for  any  schools 
applying  for  initial  approval,  a  fee 
payment  is  now  necessary  to  fund  this 
comprehensive  plan  for  review. 
Although  public  schools  were 
historically  exempt  from  the  Form  1-17 
adjudication  fee,  there  is  no  adequate 
basis  to  continue  such  an  exemption. 
The  Service  incius  processing  and 
internal  review  costs  for  adjudicating 
any  Form  1-17,  regardless  of  whether  a 
school  is  a  public  or  private  institution. 

A  public  secondary  school  or  school 
system  owned  or  operated  as  a  public 
educational  institution  or  system  by  the 
United  States  or  a  state  or  political 
subdivision  thereof  is  required  to  pay 


only  the  $580  fee  for  the  entire  school 
system,  and  not  an  additional  fee  for 
each  school  within  that  system. 
However,  public,  postsecondary  schools 
with  more  than  one  campus  must  pay  a 
fee  for  each  school  or  campus. 

Initial  Form  1-17  Petitions  for  School 
Approval  That  Were  Filed  by  Schools 
Prior  to  September  25,  2002,  But  Have 
Not  Yet  Been  Adjudicated 

A  school  that  filed  an  initial  petition 
for  school  approval.  Form  1-17,  with  the 
Service,  but  not  via  SEVIS  imder 
preliminary  enrollment,  prior  to 
September  25,  2002,  emd  whose  petition 
is  still  pending  approval  before  tiie 
Service  on  that  date,  has  two  options. 

The  Service  will  contact  the  school  to 
determine  whether  the  school  would 
like  to  re-file  the  Form  1-17 
electronically  through  SEVIS.  If  the 
school  does  intend  to  re-file 
electronically,  the  school  would  be 
required  to  undergo  a  full-scale  review, 
including  an  on-site  visit  prior  to  being 
granted  enrollment  in  SEVIS.  The 
school  would  not  have  to  pay  the 
internal  Service  cost  portion  of  the  Form 
1-17  processing  fee,  $230,  as  it  paid  that 
portion  of  the  fee  at  the  time  of  filing  the 
original  Form  1-17.  However,  as  such  a 
school  would  still  have  to  undergo  an 
on-site  review,  the  school  woiUd  be 
required  to  pay  the  cost  of  that  review, 
$350  per  campus.  This  additional  fee 
would  be  paid  as  part  of  the  electronic 
Form  1-17  submission  process. 

If  the  school  informs  the  Service  that 
it  does  not  wish  to  re-file  in  SEVIS,  the 
Service  will  review  and  adjudicate  the 
paper  Form  1-17  petition  as  submitted. 
If  it  wishes  to  eiut)ll  foreign  students 
after  the  mandatory  compliance  date, 
such  a  school  must  still  apply  for 
certification  in  SEVIS,  pay  the  full 
amount  of  the  certification  fee,  and 
imdergo  a  full  scale  review  in 
accordance  with  this  rule  if  it  wishes  to 
enroll  foreign  students  after  the 
mandatory  compliance  date. 

All  schools  will  be  required  to  submit 
a  Form  1-17  electronically  in  SEVIS. 
One  of  the  primary  piuposes  of  SEVIS 
is  to  transition  to  electronic  filing  and 
reporting.  As  an  e-Gov  system,  SEVIS 
requires  additional  information  that  was 
not  required  in  the  older,  paper-based, 
process,  such  as  e-mail  addresses. 
However,  once  a  school  has  entered 
their  Form  1-17  electronically  and  been 
approved,  the  Service  believes  that 
utilizing  SEVIS  will  reduce  the  school's 
burden,  for  example,  by  focilitating 
certain  updates  to  the  Form  1-17 
directly  via  SEVIS.  Accordingly,  schools 
must  enter  their  own  data  into  SEVIS. 


Good  Cause  Exception 

This  rule  is  effective  on  publication  in 
the  Federal  Register.  The  Service  finds 
that  good  cause  exists  both  for  adopting 
this  rule  without  the  prior  notice  and 
comment  period  ordinarily  required  by 
5  U.S.C.  553,  and  for  making  this  rule 
immediately  effective,  rather  than 
having  it  enter  into  force  30  days  after 
publication.  The  USA  PATRIOT  Act, 
Public  Law  107-56,  mandates  that 
SEVIS  be  fully  implemented  prior  to 
January  1,  2003.  Further,  the  Border 
Security  Act  requires  the  Service  to 
review  all  schools  within  2  years  of  its 
enactment.  In  order  to  meet  the  mandate 
for  complete  functionality  of  SEVIS 
while  ensuring  the  integrity  of  data  in 
SEVIS,  a  timely  review  of  all  schools  is 
necessary  prior  to  allowing  a  school  to 
access  SEVIS.  Additionally,  the 
provision  for  review  of  all  approved 
schools  is  an  important  part  of  helping 
to  safeguard  against  the  abuse  of  the 
traditional  American  openness  to 
foreign  students  by  foreign  terrorists. 
Because  of  the  vital  national  security 
concerns  that  imderpin  Directive  No.  2, 
the  USA  PATRIOT  Act,  and  the  Border 
Security  Act,  it  would  be  contrary  to  the 
public  interest  to  observe  the 
requirements  of  5  U.S.C.  533(b)  and  (d). 

Regulatory  Flexibility  Act 

The  Conunissioner,  in  accordance 
with  5  U.S.C.  605(b),  has  reviewed  this 
regulation  and,  by  approving  it,  certifies 
that  although  this  rule  will  have  an 
economic  impact  on  schools,  the  impact 
should  not  be  significant  since  the  $580 
is  not  a  substantial  amount  when 
considered  in  relation  to  the  revenue 
generated  by  schools  diuing  the  fiscal 
year.  This  money  can  easily  be  recouped 
through  student  fees  or  slight  budget 
adjustments.  Additionally,  the 
information  a  school  must  submit  is 
information  that  should  be  readily 
available  to  the  school.  Thus,  any 
economic  impact  will  not  be 
"significant." 

The  fee  is  calculated  based  on  the  cost 
of  conducting  on-site  visits,  compliance 
verification,  and  staffing  requirements. 

Unfunded  Mandates  Refiarm  Act  of 
1995 

Section  502  of  the  Enhanced  Security 
and  Visa  Entry  Reform  Act  of  2002, 
Public  Law  107-173,  dated  March  14, 
2002,  requires  the  Service  to  conduct  a 
review  of  the  institutions  certified  to 
receive  nonimmigrants  imder  section 
101(a)(15)  (F)  or  (M)  of  the  Act  on  a 
reciuring  2-year  basis.  Although  the 
Service  will  be  charging  a  fee  (to  recover 
the  cost  of  certification),  and  the  fee  will 
have  an  impact  on  State  public 
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secondary  schools  and  State 
universities,  the  Service  has  drafted  the 
regulation  to  reduce  the  impact.  For 
example,  in  the  State  of  Virginia,  the 
Fairfax  County  Public  School  system 
has  24  public  high  schools  yet  the 
Service  would  only  require  that  the 
coxmty  pay  a  fee  of  $580  instead  of 
$13,920  ($580  x  24  schools).  Although 
the  formula  would  be  different  for  State 
imiversities  that  would  require  that  they 
pay  the  $580  fee  for  each  campus,  the 
State  universities  woxUd  more  than 
recoup  the  cost  in  the  tuition  they 
charge  students.  The  Service  estimates 
that  the  total  cost  every  two  years  for  the 
certification  of  aU  schools  (including 
State  imiversities  and  public  secondary 
schools)  covered  under  this  rule  will  be 
$8.7  million  (15,000  schools  including 
imiversities  with  multiple  campuses  x 
$580  =  $8.7  million)  plus  $162,000 
(time  spent  by  the  school  to  imdergo  a 
site  visit  review  based  on  the  number  of 
respondents  (15,000)  x  65  minutes 
(1.08)  per  response  x  $10  (average 
hourly  rate)  =  $162,000)  equaling  $8.9 
million  that  is  for  below  the  $100 
million  threshold. 

Accordingly,  the  Service  finds  that 
this  rule  wiU  not  result  in  the 
expenditure  by  state,  local  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year,  and  it  will  not 
significantiy  or  uniquely  effect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement  Act  of 
1996.  This  rule  will  not  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 
costs  or  prices;  or  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Executive  Order  12866 

This  rule  is  considered  by  the 
Department  of  Justice,  Immigration  and 
Naturalization  Service,  to  be  a 
"significant  regulatory  action"  under 
Executive  Order  12866,  section  3(f), 
Regulatory  Planning  and  Review. 
Accordingly,  this  regulation  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review. 


Executive  Order  13132 

As  discussed  above,  the  fee  charged 
by  the  Service  to  recover  the  cost  of 
certification  will  have  an  impact  on 
State  public  secondary  schools  and 
State  universities.  However,  the  Service 
has  drafted  the  regulation  to  reduce  the 
impact.  In  the  case  of  public  secondary 
schools,  the  Service  will  charge  one  fee 
per  school  system,  not  a  fee  for  each 
school  within  that  system.  Additionally, 
although  State  universities  will  be 
charged  a  fee  for  each  campus,  such 
institutions  can  recoup  the  cost  in  the 
tuition  they  charge  students. 
Accordingly,  the  Service  finds  that  this 
rule  will  not  have  substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  National  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  section  6  of 
Executive  Order  13132,  it  is  determined 
that  this  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  federalism  summary 
impact  statement. 

Executtve  Order  12988  Qvil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  set  forth  in  sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988. 

Paperwork  Reduction  Act  of  1995 

The  information  collection 
requirement  to  electronically  enroll  in 
SEVIS  has  been  approved  by  the  Office 
of  Management  and  Budget  (0MB)  in 
accordance  with  the  Paperwork 
Reduction  Act.  The  OMB  control 
number  for  this  collection  is  1115-0252. 

List  of  Subjects 

8  CFR  Part  103 

Administrative  practice  and 
procedure.  Authority  delegations 
(Government  agencies).  Freedom  of 
information.  Privacy,  Reporting  and 
recordkeeping  requirements.  Surety 
bonds. 

8  CFR  Part  214 

Administrative  practice  and 
procedure.  Aliens,  Employment, 
Foreign  officials,  Health  professions. 
Reporting  and  recordkeeping 
requirements.  Students. 

Accordingly,  chapter  I  of  title  8  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows. 

PART  103— POWERS  AND  DUTIES  OF 
SERVICE  OFFICERS;  AVAILABILfTY 
OF  SERVICE  RECORDS 

1.  The  authority  citation  for  part  103 
continues  to  read  as  follows: 


Authority:  S  U.S.C.  552.  5S2a;  8  U.S.C. 
1101, 1103. 1304. 1356;  31  U.S.C.  9701;  E.O. 
12356.  47  PR  14874. 15557,  3  CFR.  1982 
Comp.,  p.  166;  8  CFR  part  2. 

2.  Section  103.7(b)(1)  is  amended  by 
revising  the  entry  for  "Form  I-I7",  to 
read  as  follows: 


1103.7 

*        *  • 

(b)*  *  ' 

(1)  '  •  • 


Form  1-17.  For  filing  a  petition  for 
school  approval  or  recertification — $580 
plus  $350  per  additional  campus  listed 
on  Form  I-l 7B. 


PART  214— NONIMMIGRANT  CLASSES 

3.  The  authority  citation  for  part  214 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1101. 1101  note.  1103, 
1182. 1184,  1186a.  1187. 1221.  1281.  1282; 
sec.  643,  Pub.  L.  104-208, 110  SUt.  3009- 
708;  Pub.  L.  106-386. 114  Stat.  1477-1480; 
Section  141  of  the  Compacts  of  Free 
Association  with  the  Federated  States  of 
Micronesia  and  the  Republic  of  the  Marshall 
Islands,  and  with  the  Government  of  Palau, 
48  U.S.C.  1901  note,  and  1931  note, 
respectively;  8  CFR  part  2. 

4.  Section  214.3  is  amended  by: 
a  Revising  the  section  heading: 

b.  Adding  a  new  paragraph  (a)(l)(i): 

c.  Adding  and  reserving  a  new 
paramaph  (a)(l)(ii); 

d.  Revising  paragraphs  (d),  (e)(2),  and 

W-  .  .  ^ 

The  additions  and  revisions  read  as 

follows: 

1214.3    Approval  or  actKM)!*  for  enrollment 

of  F  and  M  nonimmigrants. 

(a)^  *  * 

(D*  *  • 

(i)  Fj7ing  a  petition  after  the  SEVIS 

mandatory  compliance  date.  Any 

school  or  school  system  seeking 

approval  for  attendance  by 

nonimmigrant  students  after  the  SEVIS 

mandatory  compliance  date  must 

electronically  file  a  petition  for  initial 

approval  using  the  Student  and 

Exchange  Visitor  Information  (SEVIS). 

To  electronically  file  a  petition,  the 

petitioning  school  must  access  SEVIS  on 

the  Internet  and  provide  the  following 

information:  the  school's  name;  the  first, 

middle,  and  last  name  of  the  contact 

person  for  the  school;  and  the  email 

address  of  the  contact  person.  Once  this 

basic  information  has  been  submitted, 

the  school  will  be  issued  a  temporary  ID 

and  password  in  order  to  access  the 

SEVIS  site  to  con^>lete  and  submit  an 

electronic  Form  1-17. 

(ii)  [Reserved.] 
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(d)  Interview  of  petitioner.  An 
authorized  representative  of  the 
petitioner  may  be  required  to  appear  in 
person  before  an  immigration  officer 
prior  to  the  adjudication  of  the  petition 
to  be  interviewed  under  oath  concerning 
the  eligibility  of  the  school  for  approval. 

(e)  *  ^  * 

(2)  General.  Upon  approval  of  a 
petition,  the  district  director  shall  notify 
the  petitioner.  An  approved  school  is 
required  to  report  inunediately  to  the 
district  director  having  jiirisdiction  over 
the  school  any  material  modification  to 
its  name,  address,  or  curriculum  for  a 
determination  of  continued  eligibility 
for  approval.  The  approval  is  valid  only 
for  the  type  of  program  and  student 
specified  in  the  approval  notice.  The 
approval  may  be  withdrawn  in 
accordance  with  the  provisions  of  8  CFR 
214.4,  and  is  subject  to  review  every  2 
years. 
***** 

(h)  SEVIS  certification  and  school 
review. — 

(1)  Review  of  schools  for  initial 
enrollment  in  SEVIS.  Each  school  that  is 
currently  approved  for  attendance  by 
nonimmigrants  under  section 
101(a){15)(F)(i)  or  101(a)(15){m)(i)  of  the 
Act,  is  required  to  apply  for  review  by 
the  Service  for  continuation  of  approval 
and  access  to  SEVIS  no  later  than  the 
SEVIS  mandatory  compliance  date. 

(i)  SEVIS  certification  process.  In 
order  to  ensure  Uiat  the  Service  has 
sufficient  time  to  review  and  adjudicate 
all  submitted  Forms  I-l  7  prior  to  the 
SEVIS  mandatory  compliance  date, 
schools  must  electronically  complete  a 
Form  1-17  in  SEVIS  and  submit  a 
certification  fee  of  $580  at  least  75  days 
prior  to  the  SEVIS  mandatory 
compliance  date.  A  school  may  still 
submit  a  Form  1-17  any  time  prior  to  the 
SEVIS  mandatory  compliance  date. 
However  schools  that  file  petitions  less 
than  75  days  prior  to  the  SEVIS 
mandatory  compliance  date  may 
experience  a  period  during  which  they 
may  not  issue  Forms  1-20  as  the  Service 
completes  the  review  process.  Schools 
may  begin  the  review  process  by 
accessing  the  SEVIS  website  and 
entering  the  basic  contact  information 
required  in  order  to  receive  a  temporary 
user  ID  and  password  for  SEVIS.  Using 
this  ID  and  password,  the  school  official 
will  again  access  the  SEVIS  website  and 
complete  and  submit  the  electronic 
Form  1-17. 

(ii)  Preliminary  enrollment  in  SEVIS. 
Schools  that  were  approved  for 
preliminary  enrollment  by  the  Service 
under  8  CFR  214.12  must  complete  the 
certification  review  process,  including 
submission  of  the  required  fee,  prior  to 
May  14.  2004. 


(2)  Service  adjudication.  The  Service 
will  review  the  electronic  Form  1-17 
information  submitted  in  SEVIS  and 
will  require  an  on-site  visit  of  the 
school.  If  the  Service  appQ>ves  the 
certification  request,  SEVIS  will  be 
updated  to  reflect  the  approval  and  will 
automatically  generate  permanent 
passwords  and  IDs  for  all  Designated 
School  Officials  listed.  Upon  the 
discretion  of  the  Service,  certain  schools 
may  be  conditionally  enrolled  in  SEVIS 
prior  to  the  on-site  visit,  as  provided  in 
§  214.12(e).  If  the  Service  does  allow  a 
school  to  enroll  in  SEVIS  prior  to  an  on- 
site  review,  the  school  will  be  subject  to 
a  full-scale  review  and  on-site  visit  at  a 
later  date.  If  the  Service  denies  SEVIS 
certification,  the  Service  will  send 
electronic  notification  through  SEVIS  to 
the  school  and  mail  written  notification 
that  includes  the  reasons  for  denial  and 
the  process  for  seeking  review  of  such 
denial. 

(3)  Two-year  review  of  school 
approval.  The  Service  will  review  the 
approval  of  a  school  every  2  years  and 
will  charge  a  recertification  fee  to 
review  a  school's  compliance  with  the 
reporting  requirements  of  paragraph 
(g)(2)  of  this  section  and  continued 
eligibility  for  approval  pursuant  to 
paragraph  (e)  of  this  section.  If  the 
Service  determines  that  a  recertification 
should  be  denied,  the  school  will  be 
notified  of  the  reasons  for  denial  and  the 
process  for  seeking  review  of  such 
denial. 

(4)  Periodic  review  of  approved 
schools.  In  addition,  the  Service  may,  at 
any  time,  review  the  approval  of  a 
school  to  verify  compliance  with  the 
reporting  requirements  of  paragraph 
(g)(2)  of  this  section  and  continued 
eligibility  for  approval  pursuant  to 
paragraph  (e)  of  this  section.  The 
Service  shall  also,  upon  receipt  of 
notification,  evaluate  any  changes  made 
to  the  name,  address,  or  curriculum  of 
an  approved  school  to  determine  if  the 
changes  have  affected  the  school's 
eligibility  for  approval.  The  Service  may 
require  the  school  under  review  to 
furnish  a  currently  executed  Form  1-17 
without  fee,  along  with  supporting 
dociunents,  as  a  petition  for 
continuation  of  school  approval  when 
there  is  a  question  about  whether  the 
school  still  meets  the  eligibility 
requirements.  If  upon  completion  of  the 
review,  the  Service  determines  that  the 
school  is  not  eligible  for  continued 
access  to  SEVIS,  the  Service  will 
institute  withdrawal  proceedings  in 
accordance  with  8  CFR  214.4(b). 


5.  Section  214.4  is  amended  by 
adding  a  new  paragraph  (a)(3),  to  read 
as  follows: 

§214.4    Withdrawal  of  school  approval. 

(a)  *  *  * 

(3)  Automatic  withdrawal  as  of  SEVIS 
mandatory  compliance  date.  The 
present  approval  of  any  school  that  has 
not  filed  for  enrollment  in  SEVIS  by  the 
mandatory  compliance  date  for 
attendance  of  nonimmigrant  students 
under  section  101(a)(15)(F)(i)  or 
101(a)(15)(M)(i)  of  the  Act  is 
automatically  withdrawn  as  of  the  day 
following  the  mandatory  compliance 
date  for  SEVIS.  Given  the  time 
necessary  to  conduct  a  review  of  each 
school,  the  Service  will  review  and 
adjudicate  Form  1-17  petitions  for 
approval  in  SEVIS  prior  to  the  SEVIS 
mandatory  compliance  date  only  for 
Form  1-17  petitions  filed  at  least  75 
days  prior  to  this  mandatory  date.  If  a 
Form  1-17  petition  is  filed  less  than  75 
days  prior  to  the  mandatory  compliance 
date  and  is  not  adjudicated  prior  to  the 
mandatory  compliance  date,  the  school 
will  not  be  authorized  to  access  SEVIS 
and  will  be  unable  to  issue  any  SEVIS 
Forms  1-20  until  the  adjudication  is 
complete. 

Dated:  September  19,  2002. 

James  W.  Ziglar, 

Commissioner,  Immigration  and 
Naturalization  Service. 

[PR  Doc.  02-24337  Filed  9-24-02;  8:45  am) 
BMJJNG  CODE  4410-10-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-SW-28-AD;  Amendment 
39-12885;  AD  2002-19-05] 

RIN  2120-AA64 

Aimvorthlnesa  DIractlves;  Bell 
Hellcoptar  Textron,  Inc.  Model  212 
Helicoptars 

agency:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Fmal  rule.' 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD) 
for  Bell  Helicopter  Textron,  Inc.  (BHTI) 
Model  212  helicopters  that  currently 
requires,  at  specified  intervals, 
inspecting  for  a  cracked  tail  boom  and 
replacing  any  cracked  tail  boom.  That 
AD  also  requires  modifying  the  tail  fin 
and  tail  boom  within  100  hours  time-in- 
service  (TIS).  This  amendment  requires 
modifying  and  visually  inspecting 
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certain  vertical  fin  left-hand  spar  caps 
for  cracking,  loose  festeners,  corrosion, 
or  disbonding.  If  corrosion  or  loose 
fasteners  are  found,  this  AD  requires 
repairing  the  vertical  fin  left-hand  spar 
cap  (spai  cap)  and  if  a  crack  or 
disbonding  is  found,  replacing  any 
cracked  or  disbonded  pari  with  an 
airworthy  part.  This  AD  also  reqiiires 
replacing  certain  spar  caps  within  24 
months.  This  AD  is  prompted  by  an 
accident  and  four  failtues  of  the  spar 
cap  involving  helicopters  of  similar  type 
design.  The  actions  sj>ecified  by  this  AD 
are  intended  to  prevent  failure  of  a 
vertical  fin  spar,  loss  of  a  tail  rotor,  and 
subsequent  loss  of  control  of  the 
helicopter. 

DATES:  Effective  October  30,  2002. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regiilations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  30. 
2002. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Bell  Helicopter  Textron.  Inc.,  P.O. 
Box  482,  Fort  Worth,  Texas  76101. 
telephone  (817)  280-3391,  fax  (817) 
280-6466.  This  information  may  be 
examined  at  the  FAA.  Office  of  the 
Regional  Coimsel.  Southwest  Region. 
2601  Meacham  Blvd.,  Room  663.  Fort 
Worth.  Texas;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Harrison.  Aviation  Safety 
Engineer,  FAA,  Rotorcraft  Directorate, 
Rotorcr^  Standards  Staff,  Fort  Worth, 
Texas  76193-0110,  telephone  (817) 
222-5128.  fax  (817)  222-5961. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  14  CFR  part  39  by 
superseding  AD  74^-08-03,  Amendment 
39-1806  (39  FR  12245.  April  4. 1974) 
for  BeU  Model  212  helicopters  was 
published  in  Uie  Federal  Register  on 
June  28.  2002  (67  FR  43572).  That  action 
proposed  to  require,  at  specified 
intervals,  modifying  and  visually 
inspecting  certain  spar  caps  and  also 
modifying  and  inspecting  using  a  tap 
hammer  and  by  dye-penetrant, 
respectively,  each  affected  spar  cap  for 
a  crack,  loose  fastener,  corrosion,  or 
disbond.  That  action  also  proposed  to 
require,  before  fiu^er  fli^t,  repairing 
any  loose  fastener  or  corrosion  and 
replacing  any  disbonded  or  cracked  part 
with  an  airworthy  part  and  within  24 
months,  replacing  affected  spar  caps 
with  the  cold  expansion  spar  cap. 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
m<»kinB  of  this  amendment.  No 
comments  were  received  on  the 
proposal  or  the  FAA's  determination  of 


the  cost  to  the  public.  The  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed. 

The  FAA  estimates  that  this  AD  will 
affk:t  240  helicopters  of  U.S.  registry, 
that  it  will  take  approximately  4  work 
hours  to  modify  and  180  work  hours  to 
inspect  each  spar  cap  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Required  parts  will  cost  approximately 
$1,369.  Based  on  these  figures,  the  total 
cost  impact  of  the  AD  on  U.S.  operators 
is  estimated  to  be  $2,978,160. 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  die  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedxues  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  ntimber  of  small  entities 
under  the  criteria  of  the  Regxdatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  ^  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113, 44701. 

}  39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-1806  (39  FR 
12245,  April  4. 1974)  and  by  adding  a 
new  airworthiness  directive  (AD). 
Amendment  39-12885,  to  read  as 
follows: 


2002-19-45    BeU  Halicopter  Textron.  Ind: 

Amendment  39-12885.  Docket  No. 

2002-SW-28-AD,  Supersedes  AD  74- 

08-03,  Amendment  39-1806,  Docket  No. 

73-SW-80. 
Applicability;  Model  212  helicopters,  with 
a  vertical  fin  spar  cap,  part  number  (P/N) 
212-030-125-001.  with  retrofit  kit,  P/N  212- 
704-087,  installed;  vertical  fln  left-hand  spar 
cap  (spar  cap).  P/N  212-030-125-001, 
without  the  retrofit  kit  installed;  or  spar  cap, 
P/N  212-030-447-001  or  P/N  212-030-447- 
101,  installed,  certificated  in  any  category. 

Note  1;  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 
Compliance:  Required  as  indicated. 
To  prevent  failure  of  a  vertical  fin  spar, 
loss  of  a  tail  rotor,  and  subsequent  loss  of 
control  of  the  helicopter,  accomplish  the. 
following: 

(a)  Within  25  hours  time-in-service  (TIS), 
unless  accomplished  previously,  modify  and 
visually  inspect  each  spar  cap,  P/N  212-030- 
125-001.  not  modified  by  retrofit  kit.  P/N 
212-704-^87  or  spar  cap,  P/N  212-030-447- 
001,  for  a  crack,  loose  fasteners,  or  corrosion 
in  accordance  with  Part  I  (Al),  paragraphs  1., 
2.,  3.,  4.,  6.,  and  7.,  of  Bell  Helicopter  Textron 
Alert  Service  Bulletin  No.  212-00-110, 
Revision  A,  dated  February  15,  2001  (ASB). 
Thereafter,  at  intervals  not  to  exceed  8  hours 
TIS,  visually  inspect  each  affected  spar  cap 
in  accordance  with  Part  I  (A2),  paragraphs  1., 
2.,  3..  5.,  and  6.,  of  the  ASB. 

(1)  Before  further  flight,  repair  any  loose 
fastener  or  corrosion. 

(2)  Before  further  flight,  replace  any 
cracked  or  disbonded  spar  cap  with  an 
airworthy  spar  cap. 

(b)  For  each  spar  cap,  P/N  212-030-125- 
001,  modified  by  retrofit  kit.  P/N  212-704- 
087,  or  spar  cap,  P/N  212-030-447-101: 

(1)  Within  25  hours  TIS,  unless 
accomplished  previously,  modify  and  inspect 
each  spar  cap  for  a  crack,  loose  fastener, 
corrosion,  or  disbonding  in  accordance  with 
Part  n  (Al),  paragraphs  1.,  2.,  3.,  4..  5.,  7.,  8.. 
9.,  and  10.,  of  the  ASB,  except  you  are  not 
required  to  contact  BHTI.  Thereafter,  at 
intervals  not  to  exceed  8  hours  TIS.  visually 
inspect  each  affected  spar  cap  in  accordance 
with  Part  II  (A2).  paragraphs  1.,  2.,  3..  5.,  and 
Qy  of  the  ASB. 

(2)  Within  50  hours  TIS,  unless 
accomplished  previously,  and  thereafter  at 
intervals  not  to  exceed  300  hours  TIS.  inspect 
each  spar  cap  for  disbonding  using  a  hammer 
in  accordance  with  Part  n  (B),  paragraphs  1. 
through  13.,  of  the  ASB. 

(3)  Within  50  hours  TIS,  unless 
accomplished  previously,  modify  the  vertical 
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fin,  and  dye-penetrant  inspect  each  spar  cap 
in  accordance  with  Part  II  (Cl).  paragraphs  1. 
through  8.  and  10.  through  12.,  of  the  ASB. 
Thereafter,  at  intervals  not  to  exceed  300 
hours  TIS,  dye-penetrant  inspect  each  spar 
cap  in  accordance  with  Part  II  (C2), 
paragraphs  1.  through  9.  and  11.  through  14., 
of  the  ASB. 

Note  2:  The  dye-penetrant  inspection  is 
addressed  in  paragraph  6-2  of  the  Standard 
Practices  Manual,  BHT-ALL-SPM,  dated 
October  11,  1996. 

(4)  Before  further  flight,  repair  any  loose 
fasteners  or  corrosion. 

(5)  Before  further  flight,  replace  any 
cracked  or  disbonded  spar  cap  with  an 
airworthy  spar  cap. 

(c)  Within  24  months,  replace  each  affected 
spar  cap  with  a  cold  expansion  spar  cap,  P/ 
N  212-030-447-117S,  in  accordance  with 
the  Accomplishment  Instructions,  paragraphs 

I.  through  35.  and  37.,  and  Attachments  A, 
B,  and  C  of  Bell  Helicopter  Textron  Technical 
Bulletin  No.  212-00-184,  Revision  A,  dated 
April  23,  2001. 

Note  3:  This  AD  does  not  apply  to 
tailbooms  with  spar  cap,  P/N  212-030-447- 
117  or  "117S,  already  installed,  that  used  the 
cold-expanded  fastener  installation  process. 

(d)  Replacing  each  spar  cap  in  accordance 
with  the  requirements  of  this  AD  is 
terminating  action  for  the  requirements  of 
this  AD. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Regulations 
Group,  Rotorcraft  Directorate,  FAA. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager,  Regulations  Group. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Regulations  Group. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  14  CFR  21.197  and  21.199  to 
operate  the  helicopter  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(g)  The  modification  and  visual  inspections 
shall  be  done  in  accordance  with  Part  I  (Al), 
paragraphs  1.,  2.,  3.,  4.,  6.,  and  7.;  Part  I  (A2), 
paragraphs  1.,  2.,  3.,  5.,  and  6.,  Part  II  (Al), 
paragraphs  1.,  2.,  3.,  4.,  5.,  7.,  8.,  9.,  and  10., 
Part  II  (A2],  paragraphs  1.,  2.,  3.,  5.,  and  6.; 
and  Part  II  (B),  paragraphs  1.  through  13.  The 
modification  and  dye-penetrant  inspections 
shall  be  done  in  accordance  with  Part  II  (Cl), 
paragraphs  1.  through  8.  and  10.  through  12. 
and  Part  II  (C2),  paragraphs  1.  through  9.,  and 

II.  through  14.,  of  Bell  Helicopter  Textron 
Alert  Service  Bulletin  No.  212-00-110, 
Revision  A,  dated  February  15,  2001.  The 
replacement  of  the  spar  cap  shall  be  done  in 
accordance  with  the  Accomplishment 
Instructions,  paragraphs  1.  through  35.  and 
.37  and  Attachments  A,  B,  and  C  of  Bell 
Helicopter  Textron  Technical  Bulletin  No. 
212-00-184,  Revision  A,  dated  April  23, 
2001.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 


from  Bell  Helicopter  Textron,  Inc.,  P.O.  Box^ 
482,  Fort  Worth,  Texas  76101.  telephone 
(817)  280-3391,  fox  (817)  280-6466.  Copies 
may  be  inspected  at  the  FAA,  Office  of  the 
Regional  Counsel,  Southwest  Region,  2601 
Meacham  Blvd.,  Room  663,  Fort  Worth. 
Texas;  or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

(h)  This  amendment  becomes  effective  on 
October  30,  2002. 

Issued  in  Fort  Worth,  Texas,  on  September 
13,  2002. 
Eric  Bries, 

Acting  Manager,  Rotorcraft  Directorate, 
Aircraft  Certification  Service. 

[FR  Doc.  02-24180  Filed  9-24-02;  8t45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-CE-13-AD;  Amendment 
39-12888;  AD  2002-19-08] 

RIN  2120-AA64 

Airworthiness  Directives;  Vulcanair 
S.p.A.  P  68  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  certain  Vulcanair  S.p^A. 
(Vulcanair)  P  68  series  airplanes.  This 
AD  requires  you  to  inspect  the  flight 
and  engine  control  systems  to  ensure 
that  there  is  correct  connecting  bolt  and 
linkage  installation,  no  interference,  and 
correct  installation  of  certain 
components.  This  AD  also  requires  you 
to  make  any  necessary  adjustments  and 
modify  and  install  the  split  link  and  full 
travel  limit  assembly.  This  AD  is  the 
result  of  mandatory  continuing 
airworthiness  information  (MCAI) 
issued  by  the  airworthiness  authority  for 
Italy.  The  actions  specified  by  this  AD 
are  intended  to  prevent  failure  of  the 
primary  flight  control  system  caused  by 
certain  coii^gurations.  Such  failure 
could  lead  to  loss  of  airplane  flight 
control. 

DATES:  This  AD  becomes  effiective  on 
November  8,  2002. 

The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
of  certain  publications  listed  in  the 
regulations  as  of  November  8,  2002. 
ADDRESSES:  You  may  get  the  service 
information  referenced  in  this  AD  from 
Vulcanair  S.p.A.,  Via  G.  Pascoli  7, 
80026  Casoria  (Naples)  Italy,  telephone: 


+39.081.5918111;  facsimile: 
-1-39.081.5918172.  You  may  view  this 
information  at  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  2002-CE- 
13-AD,  901  Locust,  Room  506,  Kansas 
City,  Missouri  64106;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW,  suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Doug  Rudolph,  Aerospace  Engineer, 
FAA,  Small  Airplane  Directorate,  901 
Locust,  Room  301,  Kansas  City, 
Missouri  64106;  telephone:  (816)  329- 
4059;  facsimile:  (816)  329-4090. 

SUPPt^MENTARY  INFORMATION: 

Discussion 

What  Events  Have  Caused  This  AD? 

The  Ente  Nazionale  per  I'Aviazione 
Qvile  (ENAC),  which  is  the 
airworthiness  authority  for  Italy, 
recently  notified  FAA  that  an  unsafe 
condition  may  exist  on  certain 
Vulcanair  Models  P  68,  P  68B,  P  68C,  P 
68C-TC,  P  68  "OBSERVER", 
AP68TP300  "SPARTACUS",  P68TC 
"OBSERVER",  AP68TP  600  "VL\TOR", 
and  P68  "OBSERVER  2"  airplanes.  The 
ENAC  reports  several  instances  of 
incorrectly  installed  bolts,  missing  nuts, 
and  the  presence  of  interference 
between  the  forward  control  lever 
assembly  and  the  airframe. 

What  Is  the  Potential  Impact  if  FAA 
Took  No  Action? 

If  not  detected  and  corrected,  these 
conditions  could  result  in  failure  of  the 
primary  flight  controls.  Such  failure 
could  lead  to  loss  of  airplane  ffight 
control. 

Has  FAA  Taken  Any  Action  to  This 
Point? 

We  issued  a  proposal  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  to  include  an  AD  that 
would  apply  to  certain  Vulcanair  P  68 
series  airplanes.  This  proposal  was 
published  in  the  Federal  Register  as  a 
notice  of  proposed  rulemaking  (NPRM) 
on  July  15,  2002  (67  FR  46427).  The 
NPRM  proposed  to  require  you  to: 

— Inspect  for  interference  between  the 
control  column  interconnection  chain 
and  the  engine  control  pedestal 
assembly  when  the  flight  controls  are 
in  the  maximum  nose-down  position; 

— Insptect  to  ensure  that  the  split  link  is 
correctly  installed  in  the  chain  and 
that  the  lock-wire  is  present  and 
undamaged; 

— ^Make  any  necessary  adjustments; 

— Modify  and  install  the  split  link  and 
full  travel  limit  assembly; 
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— Inspect  all  control  cable  and  control 
rod  connecting  bolts  and  linkages  for 
proper  installation; 

— ^Inspect  for  interference  between  the 
fli^t  control  components  and  the 
airframe  installations; 

— ^Make  any  necessary  adjustments;  and 

— Inspect  for  the  correct  installation  of 
the  part  number  AN24-18A  bolt  that 
connects  the  forward  control  cable 
rod  to  the  control  column  and 
reinstalling  if  necessary. 

Was  the  Public  Invited  To  Comment? 

The  FAA  encouraged  interested 
persons  to  participate  in  the  making  of 
this  amendment.  We  did  not  receive  any 
comments  on  the  proposed  rule  or  on 
our  determination  of  the  cost  to  the 
public. 


FAA's  Determination 

What  Is  FAA's  Final  Determination  on 
This  Issue? 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  we  have  determined 
that  air  safety  and  the  public  interest 
require  the  adoption  of  the  rule  as 
proposed  except  for  minor  editorial 
corrections.  We  have  determined  that 
these  minor  corrections: 

— ^Provide  the  intent  that  was  proposed 

in  the  NPRM  for  correcting  the  unsafe 

condition;  and 
— Do  not  add  any  additional  burden 

uppn  the  public  than  was  already 

proposed  in  the  NPRM. 


Labor  cost 


7  wori(hours  x  $60  per  hour  =  $420 


Cost  Impact 

How  Many  Airplanes  Does  This  AD 
Impact? 

We  estimate  that  this  AD  affects  58 
airplanes  in  the  U.S.  registry.  The 
actions  specified  in  Vulcanair  P68 
Series  Service  Bulletin  No.  110  affect  15 
U.S.-registered  airplanes.  The  actions 
specified  in  Vulcanair  P68  Series 
Service  Bulletin  No.  111.  Rev.  1,  affect 
58  U.S.-registered  airplanes. 

What  Is  the  Cost  Impact  of  This  AD  on 
Owners/Operators  of  the  Affected 
Airplanes? 

We  estimate  the  following  costs  to 
accomplish  the  inspections  and 
modifications  of  Vulcanair  P68  Series 
Service  Bulletin  No.  110: 


Parts  cost 


$150 


Total  cost  per 
airplane 


$570 


Total  cost 

on  U.S. 

operators 


$8,550 


We  estimate  the  following  costs  to 
accomplish  the  inspections  of  Vulcanair 


P68  Series  Service  Bulletin  No.  Ill, 
Rev.  1: 


Labor  cost 

Parts  cost 

Total  cost 
per  airplane 

Total  cost 

on  U.S. 

operators 

4  workhours  x  $60  per  hour  =  $240 

None 

$240 

$13,920 

The  FAA  has  no  method  of 
determining  the  number  of  necessary 
adjustments  each  owner/operator  will 
incur  if  connecting  bolts,  linkage,  etc. 
were  found  incorrectly  installed.  We 
estimate  the  cost  to  be  minor. 

Compliance  Time  of  This  AD 

What  Will  Be  the  Compliance  Time  of 
This  AD? 

The  compliance  time  of  this  AD  is 
"within  the  next  30  days  after  the 
effective  date  of  the  AD." 

Why  Is  the  Compliance  Time  Presented 
in  Calendar  Time  Instead  of  Hours 
Time-in-Service  (TIS)? 

The  compliance  of  this  AD  is 
presented  in  calendar  time  instead  of 
hours  TIS  because  these  missing  or 
incorrectly  installed  parts  is  due  to  a 
lack  of  quality  control  at  the  factory. 
The  problem  has  the  same  chance  of 
existing  on  an  airplane  with  50  hours 
TIS  as  it  would  for  an  airplane  with 
1.000  hours  TIS.  Therefore,  we  believe 
that  30  days  will: 
— Enstire  that  the  unsafe  condition  does 

not  go  imdetected  for  a  long  period  of 

time  on  the  affected  airplanes;  and 
— Not  inadvertently  ground  any  of  the 

afiiected  airplanes. 


Regulatory  Impact 

Does  This  AD  Impact  Various  Entities? 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govenunent.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

Does  This  AD  Involve  a  Significant  Rule 
or  Regulatory  Action? 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  munber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 


List  of  Sub|ect8  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regtilations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113, 44701. 

S39.13    [Amended] 

2.  FAA  amends  §  39.13  by  adding  a 
new  AD  to  read  as  follows: 

2002-19-08    Vulcanair  S.P.A.:  Amendment 
39-12888:  Docket  No.  2002-CE-13-AD. 
■   (a)  What  airplanes  are  affected  by  this  AD? 
This  AD  affects  the  following  airplane 
models  and  serial  numbers  that  are 
certificated  in  any  category: 

(1)  Group  1  Airplanes:  Model  P  68 
"OBSERVER  2".  serial  numbers  401  through 
411. 

(2)  Group  2  Airplanes:  Model  F  68 
"OBSERVER  2",  serial  numbers  412  and  413. 


/^ 
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(3)  Group  3  Airplanes:  Model  P  68C,  serial  (4)  Group  4  Airplanes: 

number  402. 


Model 

Serial  Nos. 

P 68 "OBSERVER"  

All  serial  numbers  through  411. 

P  68  "OBSERVER  2"  

All  serial  numbers  through  400. 

P68TC  "OBSERVER" 

All  serial  numbers  through  411. 

Group  5  Airplanes: 

■" 

Model 

Serial  Numbers 

AP68TP300  "SPARTACUS" 

All  serial  numbers  through  413. 

P68'. 

■^ 

All  serial  numbers  through  413. 

P 68 "OBSERVER" 

412  and  413. 

P68B  1 : 

All  serial  numbers  through  413. 

P68C  < ..^ 

All  serial  numbers  through  401  and  403 
through  413. 

P68C-TC 

All  serial  nunf>bers  through  413. 

P68TC  "OBSERVER"  

412  and  413. 

P68TP  600  "VIATOR" 

- 

All  serial  numbers  through  413. 

(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
airplanes  identlHed  in  paragraphs  (a)  (1) 
through  (a)(5)  of  this  AD  must  comply  with 
this  AD. 


(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 
to  prevent  failure  of  the  primary  flight 
control  system  caused  by  certain 


configurations.  Such  failure  could  lead  to 
loss  of  airplane  flight  control. 

(d)  What  actions  must  I  accomplish  to 
address  this  problem?  To  address  this 
problem,  you  must  accomplish  the  following: 


Actions 


Compliance 


Airplane  groups  af- 
fected 


Procedures 


(1)  Inspect  the  connecting  bolts  in  the 
stabilator,  rudder,  aileron,  and  flap 
controls  to  verify  the  correct  installa- 
tion and  inspect  the  forward  control 
lever  for  interference  with  the  air- 
frame. 

(!)  If  interference  or  any  incorrect  instal- 
lations are  found  during  the  inspec- 
tions, obtain  a  repair  scheme  from 
the  manufacturer  through  the  FAA  at 
the  address  specified  in  paragraph  (f) 
of  this  AD. 

(ii)  Incorporate  this  repair  scheme 


Within  the  next  30  days  after  Novem- 
ber 8,  2002  (the  effective  date  of  this 
AD).  Perfomi  necessary  repairs  prior 
to  further  flight  after  the  inspection  in 
which  ttie  interference  or  any  incor- 
rect installation  Is  found. 


Group  1,  Group  2, 
and  Group  3. 


Inspect  in  accordance  with  paragraph 
2.  WORK  PROCEDURE,  2.1  PART 
A,  of  Vulcanair  P68  Series  Service 
Bulletin  No.  111  Rev.  1,  dated  Feb- 
mary  20,  2002.  Repair  in  accord- 
ance with  the  repair  scheme  ob- 
tained from  Vulcanair  S.p.A.,  Via  G. 
Pascdi  7,  80026  Casoria  (Naples) 
Italy.  Obtain  this  repair  scheme 
through  the  FAA  at  the  address 
specified  in  paragraph  (f)  of  this  AD 


(2)  Accomplish  the  following  inspec- 
tions: 

(I)  Inspect  to  ensure  that  there  is  no  in- 
terference between  the  control  col- 
umn Interconnection  chain  and  en- 
gine control  pedestal  assembly  wtien 
ttie  flight  controls  are  in  the  max- 
imum nose  down  position.  Correct 
any  interference  as  specified  in  the 
service  information  or  obtain  a  repair 
schen>e  from  the  manufacturer 
through  FAA  at  the  address  specified 
in  paragraph  (f)  of  this  AD,  as  appli- 
cable. 


Inspect  within  the  next  30  days  after 
November  8.  2002  (the  effective 
date  of  this  AD).  Make  any  nec- 
essary corrections  or  repairs  prior  to 
furtfier  flight  after  the  inspection 
where  the  problem  is  found. 


Group  1  and  Group 
4. 


In  accordance  with  the  WORK  PRO- 
CEDURE section  of  Vulcanair  P68 
Series  Sen/ice  Bulletin  No.  110, 
dated  March  19,  2002.  Repair  in  ac- 
cordance with  the  repair  scheme  ob- 
tained fro^  Vulcanair  S.p.A.,  Via  G. 
Pascoli  7,  80026  Casoria  (Naples) 
Italy.  Obtain  this  repair  scheme 
through  the  FAA  at  the  address 
specified  in  paragraph  (f)  of  this  AO. 
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Actions 


(ii)  Inspect  to  ensure  that  the  split  link 
(part  number  NOR7.059-1)  is  cor- 
rectly installed  in  ttie  chain  and  that 
the  kxk-wire  Is  present,  undamaged, 
and  Installed  correctly.  Make  any 
necessary  conectlons. 


(3)  Install  and  modify  the  foltowing: 
(i)  Split  Unk,  part  number  NOR7.059-1. 
(Ii)  Full  Travel  Limit  Assembly,  part 
number  5.3077-1 /-2. 


Compliance 


(4)  Inspect  bolt  part  number  AN24-18A 
to  verify  the  correct  installation  and 
inspect  for  the  existence  of  a  part 
number  MS21083N4  nut.  ConBctly 
install  an  Incorrectly  installed  bolt 
and,  if  missing,  Install  the  nut. 


Within  the  next  30  days  after  Novem- 
ber 8.  2002  (the  effective  date  of  this 
AD). 


Airplane  groups  af- 
fected 


Group  1  and  Group 
4. 


Procedures 


Within  the  next  30  days  after  Novem- 
ber 8.  2002  (the  effective  date  of  this 
AD).  Install  prior  to  further  flight  after 
the  Inspection  where  problems  are 
found. 


Group  1 ,  Group  2, 
Group  3,  Group 
4,  and  Group  5. 


In  accordance  with  the  WORK  PRO- 
CEDURE sectkxi  of  Vuteanair  P68 
Series  Sen/we  BuHetin  No  110, 
dated  March  19,  2002. 


In  accordance  with  tt>e  WORK  PRO- 
CEDURE section  of  Vuteanair  P68 
Series  Service  Bulletin  No.  Ill  Rev. 
1,  dated  February  20,  2002. 


(e)  Can  I  comply  with  this  AD  in  any  other 
way?  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 

(1)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety;  and 

(2)  The  Standards  Office  Manager,  Small 
Airplane  Directorate,  approves  your 
alternative.  Submit  your  request  through  an 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Standards  Office  Manager. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  AD, 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (e) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  you  have  not 
eliminated  the  unsafe  condition,  specific 
actions  you  propose  to  address  it. 

Note  2:  The  FAA  recommends  that  owners/ 
operators  report  results  of  all  inspections 
required  in  paragraphs  (d)(1),  (d)(2)(i), 
(d)(2)(ii),  and  (d)(4)  of  this  AD  to  the 
manufacturer  as  stated  in  the  service 
bulletins. 

(f)  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
compliance?  ContacX  Doug  Rudolph, 
Aerospace  Engineer,  FAA,  Small  Airplane 
Directorate,  901  Locust,  Room  301,  Kansas 
City,  Missouri  64106;  telephone:  (816)  329- 
4059:  facsimile:  (816)  329-4090. 

(g)  What  if  I  need  to  fly  the  airplane  to 
another  location  to  comply  with  this  AD?  The 
FAA  can  issue  a  special  flight  permit  under 
§S  21.197  and  21.199  of  the  Federal  Aviation 
Regulations  (14  CFR  21.197  and  21.199)  to 
operate  your  airplane  to  a  location  where  you 
can  accomplish  the  requirements  of  this  AD. 

(h)  Are  any  service  bulletins  incorporated 
into  this  AD  by  reference?  Actions  required 
by  this  AD  must  be  done  in  accordance  with 
Vulcanair  P68  Series  Service  Bulletin  No. 
110,  dated  March  19,  2002,  and  Vulcanair 


P68  Series  Service  Bulletin  No.  Ill  Rev.  1, 
dated  February  20,  2002.  The  Director  of  the 
Federal  Register  approved  this  incorporation 
by  reference  under  5  U.S.C.  552(a)  and  1  CFR 
part  51.  You  nwy  get  copies  from  Vulcanair 
S.p.A.,  Via  G.  Pascoli  7,  80026  Casoria. 
Naples,  Italy.  You  may  view  copies  at  the 
FAA,  Central  Region,  Office  of  the  Regional 
Counsel,  901  Locust,  Room  506,  Kansas  City, 
Missouri,  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Italian  AD  Number  2002-212,  dated  March 
28,  2002;  and  Italian  AD  Number  2002-155, 
dated  February  22,  2002. 

(i)  When  does  this  amendment  become 
effective?  This  amendment  becomes  effective 
on  November  8,  2002. 

Issued  in  Kansas  City,  Missouri,  on 
September  17,  2002. 
Michael  Gallagher, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

|FR  Doc.  02-24179  Filed  9-24-02;  8:45  am) 
BILUNG  COOe  4«10-13-l> 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Admlnletratlon 

14  CFR  Part  39 

[Doctot  rk>.  2002-^M-196-AD;  AmandiMnt 
39-12887;  AD  2002-1»-07] 

RIN  2120-AA64 

Airworthlneec  DIrectivee;  Bomt>ardler 
Model  CL-600-2B19  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 


summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  all  Bombardier  Model  CL- 


60O-2B19  series  airplanes.  This  action 
requires  revising  the  Canadair  Regional 
Jet  Airplane  Fli^t  Manual  to  provide 
the  flightcrew  with  operating  limitations 
and  procedures  to  enable  them  to 
maintain  controllability  of  the  airplane 
in  the  event  that  aileron  control  stiffness 
is  encountered  during  flight.  This  action 
is  necessary  to  prevent  aileron  control 
stiffness  during  flight,  which  could 
result  in  the  reduction  or  possible  loss 
of  controllability  of  the  airplane. 
dates:  Effective  October  10,  2002. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  10, 
2002. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
October  25,  2002. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2002-NM- 
196-AD.  1601  Lind  Avenue.  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  Q-anm- 
iarcommentSlfaa.gov.  Comments  sent 
via  the  Internet  must  contain  "Docket 
No.  2002-NM-196-AD"  in  the  subject 
line  and  need  not  be  submitted  in 
triplicate.  Comments  sent  via  fax  or  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
this  AD  may  be  obtained  firom 
Bombardier,  Inc.,  Canadair,  Aerospace 
Groupi  P.O.  Box  6087,  Station  Centre- 
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ville,  Montreal.  Quebec  H3C  3^9, 
Canada.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington:  or  at 
the  FAA,  New  York  Aircraft 
Certification  Office,  10  Fifth  Street, 
Third  Floor,  Valley  Stream,  New  York; 
or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  Valentine,  Flight  Test  Engineer, 
ANE-172,  FAA,  Systems  and  Flight  Test 
Branch,  10  Fifth  Street.  Third  Floor, 
Valley  Stream,  New  York  11581; 
telephone  (516)  256-7528;  fax  (516) 
568-2716. 
SUPPLEMENTARY  INFORMATION: 

1 

Background         | 

Transport  Canada  Civil  Aviation 
(TCCA),  which  is  the  airworthiness 
authority  for  Canada,  has  received  a 
significant  number  of  reports  of  aileron 
control  stiffness  on  certain  Bombardier 
Model  CL-60&-2B19  series  airplanes 
following  climb-to-altitude  after  takeoff 
during  heavy  rain  or  fi-om  a  nmway 
contaminated  by  water,  snow,  or  slush. 
Reports  indicate  that  in  all  of  these 
incidents,  aileron  control  stiffness 
disappeared  upon  descent  to  lower 
altitude,  and  the  airplanes  landed 
safely.  Reports  also  indicate  that  all  of 
these  airplanes  had  accumulated  more 
than  5,000  total  flight  hours. 

TCCA  advises  that  the  aileron  control 
cables  are  routed  aft  of  the  control 
columns  and  into  the  respective  left  and 
right  wheel  wells  of  the  main  landing 
gear  (MLG).  At  this  point,  the  cables  are 
routed  aroimd  the  left  and  right  aileron 
quadrants  before  being  routed  to  the 
wings.  Both  the  left  and  right  aileron 
quadrants  and  other  hardware  for  the 
aileron  control  system,  which  are 
located  in  the  aft  area  of  the  wheel  well, 
are  susceptible  to  contamination  by 
■water,  snow,  or  slush  entering  the  area 
between  the  splash  shield  and  each 
wheel  well  bin.  As  an  airplane  with 
contamination  in  the  wheel  well 
encounters  colder  temperatures,  it  is 
possible  that  the  aileron  control 
hardware  could  freeze  and  consequently 
jam. 

Related  AD 

On  October  4,  2000,  the  FAA  issued 
AD  2000-20-03  Rl .  amendment  39- 
11928  (65  FR  61083,  October  16,  2000), 
which  is  applicable  to  certain 
Bombardier  Model  CL-600-2B19  series 
airplanes.  That  AD  requires  installing 
shields  for  the  aileron  quadrants  in  the 
wheel  bay  of  the  MLG  to  prevent 
accumulation  of  water,  ice,  or  slush  on 


the  aileron  quadrants  and  control  cable 
pulleys.  The  requirements  of  that  AD 
are  not  a^ected  by  this  AD. 

Discussion 

TCCA  recently  notified  the  FAA  that 
an  unsafe  condition  may  exist  on  all 
Bombardier  Model  CL-600-2B19  series 
airplanes.  TCCA  advises  that  since  May 
2002,  six  incidents  of  aileron  control 
stif&ess  were  reported  on  airplanes  on 
which  the  requirements  of  2000-20-03 
Rl  had  been  accomplished.  The  exact 
cause  of  the  contamination  has  not  yet 
been  determined.  Aileron  control 
stiffiiess  during  flight,  if  not  corrected, 
could  result  in  the  reduction  or  possible 
loss  of  controllability  of  the  airplane. 

Explanation  of  Relevant  Service 
Information 

Bombardier  has  issued  Canadair 
Regional  Jet  Temporary  Revision  (TR) 
RJ/109-2,  dated  August  9,  2002.  of  the 
Canadair  Regional  Jet  Airplane  Flight 
Manual  (AFM).  The  TR  describes 
procedures  for  advising  the  flightcrew  of 
operating  limitations  and  procedures  to 
address  aileron  control  stiffness,  as 
follows: 

•  The  Limitations  Section  specifies 
that,  when  an  airplane  departs  fiY>m  a 
wet  or  contaminated  nmway.  the 
following  procedure  must  be  followed: 
at  10,000  feet  mean  sea  level,  or  when 
the  static  air  temperatiue  is  less  than  or 

•  equal  to  0  Celsius  degree  (32  Fahrenheit 
degrees),  whichever  occvus  later,  the 
ailerons  must  be  operated  manually 
every  5,000  feet  until  the  top  of  the 
climb; 

•  The  Emergency  Procediu«s  Section 
specifies  that,  if  frozen  ailerons  are 
suspected  after  departing  from  a  wet  or 
contaminated  runway,  sufficient  force 
must  be  applied  on  the  affected  side  to 
ft'ee  the  jam.  If  the  jam  persists, 
pTocediu«s  specify  descending  to 
warmer  temperatures.  If  unable  to  clear 
the  jam,  procedures  specify  landing  at 
the  nearest  suitable  airport,  and 
selecting  the  longest  runway  available 
that  has  minimiun  tiu'bulence  and 
crosswind; 

•  The  Normal  Procedures  Section 
specifies  an  addition  to  the  "CLIMB 
CHECK"  instructions  that  are  similar  to 
the  Limitations  Section.  However,  the 
Normal  Procedures  Section  includes  a 
note  that  specifies  a  roll  rate,  airplane 
speed,  and  expected  response  when 
conducting  the  aileron  control  check 
every  5,000  feet  until  the  top  of  the 
climb;  and 

•  The  Abnormal  Procedures  Section 
includes  a  note  specifying  that,  if  fi-ozen 
ailerons  are  suspected,  the  flightcrew 
must  accomplish  the  "Aileron  System 
Jammed"  Emergency  Procedures. 


TCCA  classified  this  TR  as  mandatory 
and  issued  Canadian  airworthiness 
directive  CF-2002-35R1.  dated  August 
16,  2002,  in  order  to  assure  the 
continued  airworthiness  of  these 
airplanes  in  Canada. 

FAA's  Conclusions 

This  airplane  model  is  manufactm«d 
in  Canada  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
TCCA  has  kept  the  FAA  informed  of  the 
situation  described  above.  The  FAA  has 
examined  the  findings  of  TCCA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of  Rule 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
tjrpe  design  registered  in  the  United 
States,  this  AD  is  being  issued  to 
prevent  aileron  control  stiffiiess  during 
flight,  which  could  result  in  the 
reduction  or  possible  loss  of 
controllability  of  the  airplane.  This  AD 
requires  revising  the  Limitations, 
Emergency  Procedures,  Normal 
Procedures,  and  Abnormal  Procedures 
Sections,  as  applicable,  of  the  Canadair 
Regional  Jet  AFM  to  provide  the 
flightcrew  with  operating  limitations 
and  procedures  to  enable  them  to 
maintain  controllability  of  the  airplane 
in  the  event  that  aileron  control  stiffiiess 
is  encoimtered  diuing  flight.  This  AD 
requires  accomplishment  of  the  actions 
specified  in  TR  RJ/109-2.  except  as 
discussed  below. 

Clarificatioiis^)ifiierences  Between  This 
AD  and  the  Service  Information 

0[>erators  should  note  that  the 
compliance  time  in  the  Canadian 
airworthiness  directive  specifies 
amending  the  Canadair  Regional  Jet 
AFM  14  days  after  the  effective  date  of 
this  AD  to  address  aileron  system  jams. 
However,  taking  into  consideration  the 
specifications  included  in  the 
"Corrective  Actions"  paragraphs  of  the 
Canadian  airworthiness  directive,  we 
have  further  clarified  the  compliance 
time  in  this  AD,  as  follows: 

•  Paragraph  (a)  of  this  AD  requires 
inserting  the  procedures  for  aileron 
system  jams  into  certain  sections  of  the 
AFM  "14  days  after  the  effective  date  of 
this  AD";  and 
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•  Paragraph  (b)  of  this  AD  requires 
inserting  the  procedures  for  the  aileron 
control  check  into  certain  sections  of  the 
AFM  "upon  the  accumulation  of  5,000 
total  flight  hours,  or  within  14  days  after 
the  effective  date  of  this  AD,  whichever 
occiu's  later." 

Operators  also  shoiUd  note  that 
paragraph  (b)  of  this  AD,  which 
references  the  Limitations  and  Normal 
Procedures  Sections  of  the  TR,  requires 
inserting  the  procedures  for  the  aileron 
control  check  into  certain  sections  of  the 
AFM  when  an  airplane  has  accumulated 
5,000  total  flight  hours,  or  within  14 
days  after  the  effiective  date  of  this  AD, 
whichever  occius  laXet.  However, 
individual  pilots  may  operate  other 
airplanes  that  have  not  yet  accumulated 
5,000  total  flight  hours,  and  that  are  not 
subject  to  the  limitations  and 
procedures  specified  in  the  TR. 
Therefore,  to  avoid  any  confusion  or 
misiuiderstanding,  it  is  important  that 
airlines  have  communication 
mechanisms  in  place  to  ensure  that 
pilots  are  aware,  for  each  flight,  whether 
the  Limitations  and  Normal  Procedures 
apply.  To  clarify  this,  we  have  added 
Note  1  in  this  AD  accordingly. 

In  addition,  operators  should  note 
that  both  the  previously  referenced 
Canadian  airworthiness  directive  and 
the  TR  specify  revising  the  AFM  by 
inserting  the  TR  into  tibe  AFM. 
Likevme,  this  AD  requires  that  same 
action.  However,  we  have  determined 
that  clarification  of  the  detailed 
specifications  of  the  Canadian 
airworthiness  directive  and  the  TR  is 
necessary.  Although  paragraph  l.a), 
"Corrective  Actions,"  of  tihe  Canadian 
airworthiness  directive  specifies  an 
amendment  to  the  Emergency 
Procediues  for  aileron  system  jams  for 
all  airplanes,  the  TR  specifies  such  an 
amendment  to  both  the  Emergency 
Procediues  and  Abnormal  Procediu^s 
Sections  for  those  airplanes.  In  addition, 
although  paragraph  l.b),  "Corrective 
Actions,"  of  the  Canadian  airworthiness 
directive  specifies  an  amendment  to  the 
Limitations  Section  for  an  aileron       ^ 
control  check  for  airplanes  that  have 
acciuniilated  5,000  or  more  total  flight 
hours,  the  TR  specifies  such  an 
amendment  to  both  the  Limitations  and 
Normal  Procedures  Sections  for  those 
airplanes. 

After  contacting  TCCA  to  receive 
clarification  about  these  details,  we 
were  informed  that  the  intent  of  the 
Canadian  airworthiness  directive  and 
the  TR  are  the  same.  Likewise,  we  have 
determined  that  the  intent  of  this  AD 
and  the  service  information  are 
essentially  the  same. 


Interim  Action 

This  is  considered  to  be  interim 
action  until  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
further  rulemaking. 

Determination  of  Rule's  Effective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportimity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  nde  that  involves  requirements 
afiiecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  conunents  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  writtefi  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  tripUcate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Submit  conunents  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  disciiss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  AD  is  being  requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
siunmarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 


statement  is  made:  "Comments  to 
Docket  Number  2002^^M-196-AD." 
The  postcard  will  be  date  stamped  and 
retiuned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States; 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  imder 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Onler  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regxilation  xmder  DOT 
Regulatory  Policies  and  Procediues  (44 
FR  11034,  February  26. 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
PoUcies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  ftt>m  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subiecti  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

f  39.13    [AntMided] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2002-19-07    Bombardier,  Inc.  (Formerly 
Canadair):  Amendment  39-12887. 
Docket  2002-NM-196-AD. 
Applicability:  All  Model  CL-600-2B19 

series  airplanes,  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  aileron  control  stiRness  during 
flight,  which  could  result  in  the  reduction  or 
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possible  loss  of  controllability  of  the 
airplane,  accomplish  the  following: 

Airplane  Flight  Manual  (AFM)  Revision 

(a)  Within  14  days  after  the  effective  date 
of  this  AD.  insert  the  procedures  for  aileron 
system  jams  specified  in  Canadair  Regional 
Jet  Temporary  Revision  (TR)  RJ/ 109-2,  dated 
August  9,  2002,  into  the  Emergency 
Procedures  and  Abnormal  Procedures 
Sections,  as  applicable,  of  the  FAA-approved 
Canadair  Regional  Jet  AFM. 

(b)  Upon  the  accumulation  of  5,000  total 
flight  hours,  or  within  14  days  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  insert  the  procedures  for  the  aileron 
control  check  specified  in  Canadair  Regional 
Jet  TR  RJ/109-2.  dated  August  9,  2002,  into 
the  Limitations  and  Normal  Procedures 
Sections,  as  applicable,  of  the  Canadair 
Regional  Jet  AFM. 

Note  1:  The  Limitations  and  Normal 
Procedures  specified  by  paragraph  (b)  of  this 
AD  are  required  to  be  implemented  only 
when  an  airplane  has  accumulated  3,000 
total  flight  hours.  However,  individual  pilots 
may.operate  other  airplanes  that  have  not  yet 
accumulated  5,000  total  flight  hours,  and  that 
are  not  subject  to  those  limitations  and 
procedures.  Therefore,  to  avoid  any 
confusion  or  misunderstanding,  it  is 
important  that  airlines  have  communication 
mechanisms  in  place  to  ensure  that  pilots  are 
aware,  for  each  flight,  whether  the 
Limitations  and  Normal  Procedures  apply. 

(c)  When  the  information  in  Canadair 
Regional  Jet  TR  RJ/109-2,  dated  August  9, 
2002,  of  the  Canadair  Regional  Jet  AFM,  has 
been  incorporated  into  the  FAA-approved 
general  revisions  of  the  AFM,  the  TR  may  be 
removed  from  the  AFM. 

Alternative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  New  York 
Aircraft  Certification  Office  (ACO),  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  New  York  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compUance  with  this  AD.  if  any,  may  be 
obtained  from  the  New  York  ACO. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199]  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(f)  The  actions  shall  be  done  in  accordance 
with  Canadair  Regional  Jet  TR  RJ/109-2. 
dated  August  9,  2002.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Bombardier,  Inc.,  Canadair, 
Aerospace  Group,  P.O.  Box  6087,  Station 
Centre-ville.  Montreal,  Quebec  H3C  3G9, 
Canada.  Copies  may  be  inspected  at  the  FAA, 


Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
FAA,  New  York  Aircraft  Certification  Office, 
10  Fifth  Street,  Third  Floor,  Valley  Stream, 
New  York;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street,  NW..  Suite 
700,  Washington,  DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Canadair  airworthiness  directive  CF- 
2002-35R1,  dated  August  16,  2002. 

Effective  Date 

(g)  This  amendment  becomes  eCfective  on 
October  10,  2002. 

Issued  in  Renton,  Washington,  on 
September  16,  2002. 
Vi  L.  Lipski, 

Manager,  Transport  Airplane  Directorate, 

Aircraft  Certification  Service. 

[FR  Doc.  02-24178  Filed  9-24-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Admlniatration 

14  CFR  Part  39 

[Docket  No.  2002-NE-1&-AD;  Amendment 
39-12889;  AD  2002-19-09] 

RIN2120-AA64 

Airworthiness  Directives;  Bombardler- 
Rotax  GmbH  912  F  and  912  S  Series 
Reciprocating  Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  all  Bombardier-Rotax 
GmbH  912  F  series  and  912  S  series 
reciprocating  engines  with  fuel  pump 
assembly  part  niunber  (P/N)  996.596 
installed.  This  action  requires  initial 
and  repetitive  visual  inspections  and 
tests  of  the  fuel  pump  assembly  for  fuel 
leakage.  This  amendment  is  prompted 
by  two  reports  of  fuel  pump  assembly 
fuel  leaks.  The  actions  specified  in  this 
AD  are  intended  to  prevent  in-flight  fuel 
leaks  of  the  fuel  pump  assembly,  which 
could  result  in  an  engine  fire. 
DATES:  Effective  October  10,  2002.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  rule  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  October  10,  2002. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
November  25,  2002. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region.  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  2002-NE- 


18-AD,  12  New  England  Executive  Park, 
Burlington,  MA  01803-5299.  Comments 
may  be  inspected  at  this  location,  by 
appointment,  between  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  also 
be  sent  via  the  Internet  using  the 
following  address:  "9-ane- 
adcominent@faa.gov" .  Comments  sent 
via  the  Internet  must  contain  the  docket 
number  in  the  subject  line. 

The  service  information  referenced  in 
this  AD  may  be  obtained  horn 
Bombardier-Rotax  GmbH,  Welser 
Strasse  32,  A-4623  Gunskirchen, 
Austria;  telephone  7246-601-232;  fax 
7246-601-370.  This  information  may  be 
examined,  by  appointment,  at  the  FAA, 
New  England  Region,  Office  of  the 
Regional  Counsel,  12  New  England 
Executive  Park,  Burlington,  MA;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  Suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATKW  CONTACT: 

James  Lawrence,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park;  Binlington,  MA 
01803-5299;  telephone  (781)  238-7176; 
fax  (781)  238-7199. 

SUPPLEMENTARY  INFORMATION:  Austro 
Control,  which  is  the  airworthiness 
authority  for  Austria,  notified  the  FAA 
that  an  tmsafe  condition  may  exist  on 
Bombardier-Rotax  GmbH  912  F  and  912 
S  series  reciprocating  engines  with  fuel 
pump  assembly  P/N  996.596  installed. 
Austro  Control  advises  that  they  have 
received  two  reports  of  in-service  fuel 
leaks  at  the  fuel  pump  assembly 
pressure  hose  nipple.  To  date,  there 
have  been  no  in-flight  engine  fires  due 
to  fuel  pump  assembly  fuel  leaks. 
However,  Austro  Control  has 
determined  that  Bombardier-Rotax 
GmbH  912  F  and  912  S  engines  having 
fuel  pump  assembly  P/N  996.596 
installed  could  possibly  experience  fuel 
pump  assembly  fuel  leaks  which  could  ^ 
result  in  an  in-ffight  engine  fire. 

Manufacturer's  Service  Information 

Bombardier-Rotax  GmbH  has  issued 
mandatory  service  bulletin  (MSB)  No. 
SB-912-031,  dated  October  2001,  that 
specifies  procedures  for  initial  and 
repetitive  visual  inspections  and  tests 
for  fuel  leakage  of  fuel  piunp  assembly 
P/N  996.596,  installed  on  Rotax  GmbH 
type  912  F  series  reciprocating  engines, 
SN's  4.412.808  to  4.412.815.  and  type 
912  S  series  reciprocating  engines  SN's 
4,922.504  to  4,922.743.  The  Austro 
Control  classified  this  service  bulletin  as 
mandatory  and  issued  AD  No.  109.  in 
order  to  assure  the  airworthiness  of 
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these  Bombardier-Rotax  GmbH  engines 
in  Austria. 

Bilateral  Airworthiness  Agreement 

This  engine  model  is  manufactured  in 
Austria  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  §  21.29  of  the  Federal 
Aviation  Regulations  (14  CFR  21.29) 
and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  Austro  Control  has  kept  the  FAA 
informed  of  the  situation  described 
above.  The  FAA  has  examined  the 
findings  of  the  Austro  Control,  reviewed 
all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

FAA's  Determination  of  an  Unsafe 
Condition  and  Required  Actions 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Bombardier-Rotax 
GmbH  912  F  and  912  S  series 
reciprocating  engines  of  the  same  type 
design,  this  AD  is  being  issued  to 
prevent  in-flight  fuel  leaks  of  the  fuel 
piunp  assembly,  which  could  resxilt  in 
an  engine  fire.  This  AD  requires  initial 
and  repetitive  visual  inspections  and 
tests  for  fuel  leakage  of  the  fuel  pvunp 
assembly  P/N  996.596.  The  actions  must 
be  done  in  accordance  with  the  service 
bulletin  described  previously. 

Immediate  Adoption  of  This  AD 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
argxunents  as  they  may  desire. 
Commimications  should  identify  the 
Rules  Docket  niunber  and  be  submitted 
in  triplicate  to  the  address  specified 
uinder  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 


evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  vnll  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rides  Docket  for  examination  by 
interested  persons.  A  report  that 
simunarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2002-NE-18-AD."  The 
postcard  will  be  date  stamped  and 
rettimed  to  the  commenter. 

Regulatory  Analysis 

This  final  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132,  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  govenunent  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  final  rule. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regiUation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regiilation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26, 
1979).  U  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rxiles  Docket.  A  copy 
of  it.  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 


Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

139.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2002-19-09    Bombardier-Rotax  GnriiH: 

Amendment  39-12889.  Docket  No. 
2002-r4E-18-AD. 
Applicability:  This  airworthiness  directive 
(AD)  is  applicable  to  all  Bombardier-Rotax 
GmbH  912  F  series  and  912  S  series 
reciprocating  engines  with  fuel  pump 
assembly  part  number  (P/N)  996.596 
installed.  These  engines  are  installed  on,  but 
not  limited  to  Diamond  Aircraft  Industries, 
DA20-A1,  Aeromot-Industria  Mecanico 
Metalurgica  Itda..  Model  AMT-200S,  and 
Iniziative  Industriali  Italiane  S.p.A.  Sky 
Arrow  650  TCN  and  Sky  Arrow  650  TC 
aircraft.  "" 

Note  1:  This  AD  applies  to  each  eiigine 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
engines  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Compliance  with  this  AD  is 
required  as  indicated,  unless  already  done. 
To  prevent  in-flight  fuel  leaks  of  the  fuel 
pump  assembly,  which  could  result  in  an 
engine  fire,  do  the  following: 

Initial  Visual  Inspection  and  Leakage  Test 

(a)  Perform  an  initial  visual  inspection  and 
a  test  for  fuel  lealcage  of  the  fuel  pump 
assembly  part  number  (P/N)  996.596.  within 
10  hours  time-in-service  (TIS)  from  the 
effective  date  of  this  AD,  as  follows: 

(1)  Visually  inspect  the  fuel  pump 
assembly  feeding  hose  and  pressure  hose  for 
cracks,  in  accordance  with  3.1.1  of  the 
accomplishment  instructions  of  Rotax  GmbH 
mandatory  service  bulletin  (MSB)  No.  SB- 
912-031,  dated  October  2001.  Replace  the 
fuel  pump  assembly  before  further  flight  if 
any  cracks  are  found. 

(2)  Conduct  a  leakage  test  of  the  fuel  pump 
assembly,  in  accordance  with  3.1.2  of  the 
accomplishment  instructions  of  Rotax  GmbH 
MSB  No.  SB-912-031,  dated  October  2001. 
Replace  the  fuel  pump  assembly  before 
further  flight  if  any  leaks  are  found. 

(3)  Perform  an  operational  test  run  of  the 
engine  if  any  maintenance  was  performed 
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that  reinoved  or  replaced  any  components  of 
the  fuel  pump  system.  Information  regarding 
instructions  on  the  engine  test  run  can  be 
found  in  the  accomplishment  instructions  of 
Rotax  GmbH  MSB  No.  SB-912-031,  dated 
October  2001. 

Repetitive  Inspections  and  Leakage  Tests 

(b)  Visually  inspect  and  test  the  fuel  pump 
assembly  at  each  100-hour,  annual,  or 
progressive  insptection,  or  within  110  hours 
time-in-service  since  last  inspection, 
whichever  occurs  first,  in  accordance  with 
paragraph  (a)(1)  through  (a)(3)  of  this  AD. 

Optional  Terminating  Action 

(c)  Installation  of  a  fuel  pump  assembly 
other  than  fuel  pump  assembly  P/N  996.596 
constitutes  terminating  action  to  the 
repetitive  inspections  specified  in  paragraph 
(b)  of  this  AD. 

Alteniative  Methods  of  Cmnpliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office  (ECO).  Operators  must 
submit  their  requests  through  em  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  ECO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  ECO. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  aircraft  to  a 
location  where  the  requirements  of  this  AD 
can  be  done. 


I  Ha 


Documents  That  Have  Been  Incorporated  by 
Reference 

(f)  The  inspections  and  tests  must  be  done 
in  accordance  with  Rotax  GmbH  mandatory 
service  bulletin  No.  SB-912-031,  dated 
October  2001.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Bombardier-Rotax  GmbH, 
Welser  Strasse  32,  A-4623  Gunskirchen, 
Austria;  telephone  7246-601-232;  fax  7246- 
601-370.  Copies  may  be  inspected  at  the 
FAA,  New  England  Region,  Office  of  the 
Regional  Counsel,  12  New  England  Executive 
Park,  Burlington,  MA;  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol  Street, 
NW.,  Suite  700.  Washington,  DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Austro  Control  airworthiness  directive  No. 
109,  dated  November  15,  2001. 

Effective  Date 

(g)  This  amendment  becomes  effective  on 
October  10.  2002. 


Issued  in  Burlington.  Massachusetts,  on 
September  16.  2002. 
Francis  A.  Favara, 

Acting  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  02-24280  Filed  9-24-02;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Occupational  Safely  and  Health 
Administration 

29  CFR  Parts  1902, 1952, 1953, 1954, 
and  1955 

[Doctot  Na  T-035] 

RiN  1218-AB  91 

Ctiangaa  to  State  Plans:  Revision  of 
Process  for  Sulxnlsslon,  Revlsiiv  snd 
Approval  of  Stats  Plan  Changes 

AGENCY:  Occupational  Safety  and  Health 

Administration  (OSHA).  Department  of 

Labor. 

ACTION:  Final  rule. 

summary:  The  Occupational  Safety  and 
Health  Administration  (OSHA)  is 
revising  its  regulation  concerning 
changes  to  approved  State  plans.  The 
revised  rule  streamlines  the  process  for 
submission,  review  and  approval  of 
plan  supplements  documenting  such 
changes,  including  changes  to 
occupational  safety  and  health 
standards,  and  standardizes  timeframes. 
DATES:  This  final  rule  will  become 
effective  November  25,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Bryant.  Director,  OfQce  of  State 
Programs.  Occupational  Safety  and 
Health  Administration,  U.S.  Department 
of  Labor.  Directorate  of  Federal-State 
Operations,  Room  N3700,  200 
Constitution  Avenue  NW.,  Washington, 
DC  20210.  (202)  693-2244. 
SUPPLEMENTARY  INFORMATK)N: 

I.  Backgroun4 

Section  18  of  the  Occupational  Safety 
and  Health  Act  of  1970  (the  Act),  29 
U.S.C.  667,.  provides  that  States  which 
wish  to  assume  responsibility  for 
developing  and  enforcing  their  own 
occupational  safety  and  health 
standards  relating  to  any  occupational 
safety  or  health  issues  with  respect  to 
whidi  a  Federal  standard  has  been 
promulgated  may  do  so  only  by 
submitting  and  obtaining  Federal 
approval  of  a  State  plan.  State  plans 
may  be  "complete"  plans  covering  both 
the  private  sector  and  State  and  local 
government  employees  [see  29  CFR  part 
1902)  or  State  plans  limited  in  scope  to 
State  and  local  government  employees 


only  [see  29  CFR  part  1956).  A  State 
plan  consists  of  the  laws,  standards  and 
other  regulations,  and  pnx^diues  as 
well  as  administrative  and  budgetary 
information  under  which  the  State 
operates  its  occupational  safety  and 
health  program.  From  time  to  time  after 
initial  plan  approval.  States  may,  and  in 
many  cases  are  required  to,  make 
changes  to  their  plans  as  a  result  of  State 
and  Federal  legislative,  regulatory  or 
administrative  actions.  State  plans  and 
their  subsequent  modifications  are 
required  to  be  "at  least  as  effective  as" 
the  Federal  program.  (See  section  18(c) 
of  the  Act,  and  29  CFR  1902.2  and 
1956.2.)  If  a  State  makes  a  change  to  its 
plan,  either  on  its  own  initiative  or  in 
response  to  a  change  in  the  Federal 
program  or  as  a  result  of  program 
monitoring,  the  State  is  reqiiked  to 
notify  OSHA  of  the  change.  29  CFR  part 
1953  provides  the  regulatory  framework 
for  the  submission,  review  and  approval 
of  these  changes. 

On  November  6,  2001,  OSHA 
published  notice  in  the  Federal  Register 
and  requested  public  comment  (66  FR 
56043)  on  its  proposed  revisions  to  29 
CFR  part  1953,  Changes  to  State  Plans, 
which  were  designed  to  update  the  rule 
to  reflect  current  practice  and 
experience  since  its  original  issuance 
and  to  streamline  the  process  for 
submission,  review  and  approval  of 
state  plan  changes.  The  proposed  rule 
was  developed  with  input  from  all 
parties  involved  in  the  submission  and 
review  of  State  plan  changes  and  in 
conjunction  with  a  Federal/State  Task 
Force  after  interviews  with  staff  in  24  of 
the  26  States  that  operate  OSHA- 
approved  State  plans  .  The  proposed 
regulatory  revisions  were  presented  to 
the  affected  States,  and  their  input  was 
incorporated. 

The  public  comment  period  closed  on 
January  7,  2002.  OSHA  received  one 
comment  on  the  proposed  rule,  from 
Mr.  Peter  De  Luca,  Administrator  of  the 
Oregon  Occupational  Safety  and  Health 
Division.  Mr.  De  Luca  expressed  his 
support  of  the  sections  of  the  proposed 
regulation  regarding  delegation  of 
approval  authority  to  Regional 
Administrators,  seeking  public 
comment  only  on  significant 
differences,  and  allowing  electronic 
submission  of  all  required  documents. 
However,  one  area  according  to  Mr.  De 
Luca  that  "has  not  received  adequate 
attention  *  *  *  is  a  definition  of  "at 
least  as  effective  as.""  He  stated  that 
without  "adequate  guidance"  the  term 
"at  least  as  effective  as"  has  often  been 
interpreted  to  mean  "identical  to,"  and 
often  some  State  plan  innovations  are 
"viewed  as  less  effective  until  proven 
otherwise."  According  to  Mr.  DeLuca, 


States  are  "burdened  with  submitting 
*  *  *  jiistification  doomients  to  defend 
their  programs.  Finally,  Mr.  DeLuca 
states  that  the  "lack  of  clarity  around  'at 
least  as  effective  as'  only  stifles  and 
discourages  creativity  [in  State  plan 
States]  that  could  result  in  greater  safety 
and  health  for  workers." 

OSHA  greatly  appreciates  receiving 
these  views  and  has  carefully 
considered  them  in  preparing  the  final 
rule.  OSHA  agrees  that  the  principle 
that  State  plan  requirements  are  not 
required  to  be  identical  is  an  important 
statutory  feature  of  the  State  plans 
program.  The  language  and  structure  of 
the  part  1953  regulation  acknowledge 
the  important  principle  that  State  plan 
requirements  need  not  be  identical,  in 
providing  different  procedures  for 
"identical"  and  "different"  State  plan 
changes  and  in  eliminating  the 
requirement  for  a  written  plan 
supplement  for  "identical"  changes. 
Moreover,  throughout  its  history  OSHA 
has  repeatedly  acknowledged  the 
latitude  of  States  to  develop  alternative 
"at  least  as  effective"  reauirements. 

OSHA  believes  it  would  not  be 
practicable  or  advisable  to  issue 
guidance  defining  the  term  "at  least  as 
effective."  The  comparative  test  comes 
up  a  very  broad  variety  of  contexts 
involving  a  wide  variety  of  State 
regulations,  procedmes,  and  statutory 
requirements.  It  would  be  difBcult  if  not 
impossible  to  develop  a  "one  size  fits 
all"  definition  that  works  well  in  all 
contexts. 

OSHA  must  and  should  continue  to 
rely  on  the  States  to  demonstrate  that 
particular  State-developed  alternative 
standards  or  procedures  are  "at  least  as 
effective."  The. determination  may  not 
always  be  an  easy  one.  Each  different 
plan  change  should  be  evaluated 
individually  on  its  own  merits  within 
the  context  of  that  State's  program.  For 
example,  in  making  a  program  change 
the  State  may  rely,  in  some  instances, 
on  other  provisions  in  the  State  Plan 
that  are  not  in  the  Federal  program. 
Certainly,  in  enacting  a  program  change, 
it  is  the  State  rather  than  OSHA  that  is 
most  likely  to  have  the  requisite 
information  to  determine  if  the  State's 
program  change  is  "as  effective  as"  the 
Federal  component. 

OSHA  believes  that  its  Part  1953 
regulation  will  not  unduly  impair  the 
State's  ability  to  be  "creative"  and 
"innovative"  in  seeking  ways  to 
enhance  the  health  and  safety  of  the 
workers  it  covers.  OSHA  does  not  view 
State  plan  changes  as  "less  effective 
until  proven  otherwise,"  and  we  believe 
that  there  is  nothing  in  the  revised  Part 
1953  suggesting  this.  On  the  contrary,  a 
State  makes  the  initial  determination  as 


to  whether  a  particular  reqturement  is 
"at  least  as  effective"  at  the  time  it 
adopts  and  begins  to  enforce  the  new 
requirement,  and  if  OSHA  disagrees,  it 
must  institute  an  adjudicatory  rejection 
proceeding  in  which  the  burden  of  proof 
rests  vfiih  OSHA,  not  the  State. 

In  lij^t  of  these  comments  and  the 
absence  of  any  requests  for  significant 
modification,  OSHA  is  proceeding  with 
the  promulgation  of  a  final  rule  which 
is  identical  to  the  proposed  rule  with 
only  several  technical  modifications 
which  are  described  below. 

n.  Summary  and  Eiqilanation  of  Final 
Rule 

A.  Subtnission  of  Plan  Changes 

29  CFR  part  1953,  as  originally 
promulgated,  required  that  whenever  a 
State  changed  any  component  of  a 
State's  plan  that  the  State  was  required 
to  provide  a  copy  of  the  implementing 
docimients,  e.g.,  standards,  regulations, 
operating  policies  and  procedures, 
administrative  and  budgetary 
information,  and  submit  a  written 
description  of  the  change,  including  the 
identification  of  and  rationale  for  any 
differences  from  the  Federal  program 
(referred  to  as  a  plan  supplement).  This 
was  required  whether  the  change  was 
identical  to  the  Federal  regulation, 
policy  or  procedure  or  if  it  differed. 
OSHA  then  reviewed  the  change;  if  it 
met  the  approval  criteria,  OSHA  was 
expected  to  publish  a  notice  announcing 
the  approval  of  the  change;  if  it  did  not 
meet  the  criteria  OSHA  initiated 
procedures  to  reject  the  change. 

The  existing  regxilation  required  the 
submission  of  a  formal  written  plan 
supplement  even  if  the  State's  change  to 
its  program  is  identical  to  the  Federal 
program  component.  OSHA  is  amending 
this  regulation  to  provide  that  States 
must  submit  written  supplements  only 
when  the  State  change  is  different  bom 
the  Federal  program.  State  adoption  of 
a  standard,  regulation,  policy  or 
procediue  that  is  identical  to  the 
parallel  Federal  component,  an 
"identical  change."  would  perse  be  at 
least  as  effective  as  the  Federal  program 
and,  if  a  standard,  could  not  "pose  an 
undue  burden  on  interstate  commerce" 
or  otherwise  not  meet  the  criteria  for 
approval.  (A  State  submission  is 
considered  "identical"  if  the  State 
adopts  the  same  program  provisions  and 
doctmientation  as  the  Federal  program 
with  the  only  differences  being  those 
modifications  necessary  to  reflect  a 
State's  unique  structure  (e.g., 
organizational  responsibility  within  a 
State  and  corresponding  titles  or 
internal  State  numbering  system).) 
Therefore.  State  submission  and  OSHA 


review  of  these  changes  has  been  a 
procedural  formality  as  there  is  no  issue 
as  to  approvability.  Under  the 
provisions  of  the  revised  final  rule. 
States  will  now  be  required  to  submit 
only  dociunentation  attesting  to  their 
adoption  of  the  identical  Federal 
change,  (such  as  the  cover  page  of  an 
implementing  State  directive  or  a  notice 
of  State  promulgation)  for  inclusion  in 
the  State  Plan  doounentation  and  to         , 
mwintwin  all  Other  implementing 
docimientation  of  the  actual  proratun 
change  (standard,  regulation,  pohcy  or 
procedure)  available  for  review  within 
the  State.  No  formal  approval  process 
will  be  imdertaken  for  such  "identical 
changes."  HowevOT,  if  a  State  makes  a 
change  to  its  program  which  differs 
frtjm  (i.e.,  is  not  identical  to)  the  Federal 
program,  the  State  must  notify  OSHA  of 
the  change,  within  an  established  time 
frame,  provide  a  copy  of  all  the 
implementing  documents,  including 
documentation  as  to  adoption,  and 
submit  a  written  description  of  the 
change,  which  includes  the 
identification  of  andrationale  for  each 
of  the  differences  from  the  Federal 
program.  OSHA  will  then  review  and 
either  approve  or  reject  the  plan  change. 

B.  Pn-approval  State  Enforceabilitv: 
Federal  Review  and  Approval  of  Plan 
Change  Supplements 

The  revised  final  regulation  expressly 
sets  forth  OSHA's  longstanding 
interpretation  of  the  Act  to  the  effect 
that  States  which  have  submitted  and 
obtained  Federal  approval  of  a  State 
plan  under  section  18(b)  may  adopt 
modifications  to  their  State  plan  (such 
as  new  standards,  regulations, 
amendments  to  State  OSHA  legislation, 
or  revised  enforcement  procediu«s)  and 
may  implement  these  modifications 
upon  adoption,  without  prior  approval 
of  each  particular  modification  by 
Federal  OSHA.  Liitial  Federal  approval 
of  a  State  plan  imder  section  18(b)  lifts 
the  barrier  of  Federal  preemption  and 
allows  the  State  to  "adopt  and  enforce 
standards"  under  State  law. 
Accordingly,  OSHA  has  always  viewed 
its  enabling  statute  as  not  requiring  pre- 
enforcement/pre-implementation 
Federal  approval  of  new  standards, 
regulations  or  other  requirements  issued 
by  States  with  Federally-approved 
plans.  Instead,  OSHA  reviews  these 
State  standards  and  regulations  after 
they  are  enacted  and  subsequently 
submitted  to  OSHA  for  review,  and,  if 
there  is  reason  to  believe  a  particular 
plan  modification  fails  in  some  way  to 
meet  the  requirements  of  the  Act.  OSHA 
regulations,  both  the  existing  rule  and 
this  final  revised  rule,  provide  that 
OSHA  will  initiate  an  adjudicative 


60124     Federal  Register /Vol.  67.  No.  186  /  Wednesday,  September  25,  2002 /Rules  and  Regvilations 


Federal  Regigter/Vol.  87,  No.  186 /Wednesday.  September  25,  2002 /Rules  and  RegulaUons     60125 


rejection  proceeding,  in  a  similar 
manner  to  that  prescribed  by  section 
18(d)  of  the  Act  for  Federal  rejection  of 
a  State  plan.  29  CFR  1953.23(d)(2)  of  the 
existing  regulation  now  recodified  as 
§  1953.6(e).  Upon  completion  of  such  a 
rejection  proceeding  and  any  judicial 
review  resulting  therefrom,  the  State 
■  plan  modification  would  be  excluded 
fittm  the  plan  and  thus  subject  to 
preemptiob,  but  imtil  the  prescribed 
process  for  rejection  is  completed,  the 
State's  health  or  safety  regidation  or 
other  State  plan  modification  woiUd 
remain  enforceable.  OSHA's 
longstanding  interpretation  that  section 
18  of  its  enabling  statute  does  not 
require  pre-enforcement/pre- 
implementation  Federal  approval  for 
each  new  safety  or  health  requirement 
adopted  by  a  State  with  an  approved 
State  plan  is  consistent  with  the 
wording  of  that  statutory  provision 
(which  envisions  that  States  with 
approved  plans  will  "adopt  and 
enforce"  their  own  standards)  as  well  as 
the  Congressional  objective  set  forth  in 
section  2(b)(ll)  of  the  Act  of 
"encoiuaging  the  States  to  assiune  the 
fullest  responsibility  for  the 
administration  and  enforcement  of  their 
own  occupational  safety  and  health 
laws."  This  interpretation  has  routinely 
been  incorporated  in  OSHA  Federal 
Register  notices  approving  or  requesting 
comment  on  various  State  plan 
modifications  (see,  e.g,  62  FR  31159 
(Jime  6, 1997)  (approval  of  California 
hazard  communication  standard);  50  FR 
46460  (November  8, 1985)  (New  Mexico 
hearing  conservation  standard)),  and  has 
been  judicially  upheld  in  Florida  Citrus 
Packers  v.  California,  549  F.  Supp.  213 
(N.D.  Cal.  1982).  No  public  comments 
were  received  with  regard  to  the 
inclusion  of  this  interpretation  in  the 
proposed  regulation.  It  is  therefore 
included  in  the  final  nde,  as  proposed. 

The  existing  regulation  provided  that 
the  OSHA  Regional  Administrators,  by 
authority  delegated  from  the  Assistant 
Secretary,  would  review  and  approve 
State  change  supplements  involving 
occupational  safety  and  health 
standards.  The  Assistant  Secretary 
retained  sole  authority  for  review  and 
approval  of  change  supplements  not 
involving  standards.  The  amended 
regulation  simply  states  that  OSHA  will 
review  and  approve  State  plan 
supplements.  OSHA  will  issue 
appropriate  written,  publicly  available, 
procedures  assigning  organizational 
responsibility  for  Federal  review  and 
approval  of  State  plan  supplements. 
This  change  provides  the  Assistant 
Secretary  widi  the  flexibility  to  modify 
the  strictly  internal  review  procedures 


without  the  need  for  formal  rulemaking. 
It  is  OSHA's  current  intent  to  assign 
approval  authority  for  all,  except  the 
most  unusual,  plan  changes,  including 
standards,  to  Regional  Administrators. 

The  existing  regulation  provided  for 
an  opportunity  for  public  comment 
whenever  a  plan  change  differs 
significantly  from  the  Federal  program 
and  the  publication  of  a  Federal 
Register  notice  approving  all  State  plan 
changes,  even  those  which  are  identical 
to  a  corresponding  Federal  program 
component.  This  revised  final  rule 
provides  that  generally,  OSHA  will  seek 
public  comment  only  if  a  State  plan 
change  differs  significantly  from  the 
comparable  Federal  program  component 
and  if  OSHA  needs  additional 
information  on  its  compliance  with  the 
criteria  in  section  18(c)  of  the  Act, 
including  whether  it  is  at  least  as 
effective  as  the  Federal  program  and,  in 
the  case  of  a  standard  applicable  to 
products  used  or  distributed  in 
interstate  commerce,  whether  it  is 
required  by  compelling  local  conditions 
or  unduly  burdens  interstate  commerce. 
After  public  comments  are  reviewed,  a 
Fedend  Register  notice  will  be 
published  either  approving  the  State 
plan  modification  or  announcing 
OSHA's  intention  to  initiate 
proceedings  to  reject  it. 

The  existing  regulation  discussed  four 
types  of  plan  changes  (developmental, 
in  response  to  Federal  program  changes, 
as  a  result  of  program  evaluation,  or  at 
the  State's  initiative),  with  the 
submission  and  review  process  for  each 
type  addressed  separately.  Because  all 
plan  supplements  will  be  subject  to  the 
same  review  and  approval  process, 
OSHA  reorganized  the  regulation  to  first 
address  the  submission  of  each  of  the 
four  types  of  plan  supplements, 
followed  by  one  section  on  the  review 
and  approval  of  all  types  of 
supplements. 

Tne  existing  regulation  required 
States  to  submit  six  copies  of  all  plan 
supplements.  This  revised  final  rule 
requires  States  to  submit  only  one  copy 
and  provides  for  the  electronic 
notification  and  submission  of  all 
required  dociunentation. 

One  minor  change  has  been  made  to 
the  proposed  regulations,  to  standardize 
and  clarify  the  time  limits  for  adoption 
and  submission  of  State  plan  change 
supplements  or  other  docimientation. 
Under  both  the  existing  rule  and  the 
November  6,  2001  proposed  revision. 
State  changes  in  response  to  new  or 
revised  Federal  standards  were  required 
to  be  adopted  within  6  months  of 
adoption  of  the  Federal  standard. 
However,  plan  changes  in  response  to 
changes  in  the  Federal  program  other 


than  standards  were  generally  reqtiired 
to  be  both  adopted  and  submitted 
within  six  months  of  notification  of  the 
Federal  change.  (States  have  been 
required  by  OSHA  Instruction  but  not 
by  regulation  to  submit  all  new 
standards  within  30  days  of  adoption.) 
State-initiated  changes  not  involving 
standards  were  required  to  be  submitted 
within  30  days  or  6  months,  depending 
on  the  nature  of  the  change,  imder  the 
existing  rule,  and  within  60  days  or  6 
months  under  the  proposal.  Evaluation 
changes  and  developmental  changes 
had  set  time  frames  for  adoption  but  not 
for  submission  in  both  the  existing  rule 
and  the  proposed  revision. 

The  final  regulation  has  been 
modified  from  the  proposal  to  provide 
uniformity  in  the  time  frames  for 
adoption  and  submission.  The 
regulation  continues  to  provide  that 
State  standards  in  response  to  Federal 
standards  must  be  promulgated  within 
six  months  of  Federal  adoption. 
Similarly,  changes  in  response  to  other 
Federal  program  changes  requiring 
adoption  will  now  generally  be  required 
to  be  adopted  (rather  than  submitted) 
within  six  months  of  the  Federal 
change,  still  allowing  some  flexibility 
based  on  the  nature  of  the  change.  All 
changes,  regardless  of  type,  must  now 
be  submitted  within  60  days  of  adoption 
(with  the  exception  of  emergency 
temporary  standards  which,  because  of 
their  short  diuation,  require  submission 
within  10  days).  Section  1953.3(b) 
contains  a  general  statement  of  this 
principle,  and  it  is  specifically  stated  in 
the  sections  on  submission  of  the 
various  types  of  plan  changes. 

Conforming  technical  amendments 
are  also  being  made  to  sections  in  Parts 
1952, 1954  and  1955  which  include 
references  to  particular  sections  in  Part 
1953,  to  reflect  the  revisions. 

C.  Paperwork  Reduction  Act 

On  September  4,  2001,  OSHA 
published  notice  in  the  Federal  Register 
(66  FR  46291)  providing  a  60  day 
opportimity  for  public  comment  on  the 
information  collection  requirements 
associated  with  Federal  regulations 
governing  OSHA-approved  State  plans 
(29  CFR  parts  1902, 1952, 1953, 1954, 
1955,  and  1956).  This  was  part  of  a  pre- 
clearance  process  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3506(c)(2)(a)),  prior  to  review  by  the 
Office  of  Management  and  Budget 
(OMB).  No  public  comments  were 
received,  and  this  Information 
Collection  Request  was  approved  by 
OMB  on  February  12,  2002  (Approval  ^ 
Number  1218-0247).  The  November  6, 
2001  Notice  of  Proposed  Rulemaking  for 
this  revision  of  29  CFR  part  1953 


included  OSHA's  proposal  to  reduce  the 
burden  hours  associated  with  the 
paperwork  requirements  of  this  part 
The  agency  received  one  comment 
which  supported  the  revision.  This  final 
regulation  implements  a  significant 
reduction  of  the  paperwork  required  of 
the  States  by  reducing  the  number  of 
Federal  Program  Changes  to  which  they 
will  be  required  to  respond  as  well  as 
the  complexity  of  those  responses.  (In 
addition,  an  automated  system  to  track 
plan  changes  is  being  implemented 
which  will  also  reduce  the  ntunber  of 
direct  inquiries  to  the  States  for 
information.)  OMB  approval  of  this 
reduction  in  burden  hours  is  pending. 

D.  Regulatory  Review 

Regulatory  Flexibility  Act 

OSHA  certifies  pursuant  to  the 
Regulatory  Flexibility  Act  of  1980  (5 
U.S.C.  601  et  seq.)  that  the  proposed 
revisions  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  These 
proposed  regulations  apply  only  to 
certain  State  agencies  and  would  not 
place  small  units  of  government  imder 
any  new  or  different  requirements,  nor 
would  any  additional  burden  be  placed 
upon  the  State  government  beyond  the 
responsibilities  already  assumed  as  part 
of  the  approved  plan. 

Unfunded  Mandates  Reform  Act 

The  procedures  in  29  CFR  part  1953 
for  submission  and  approval  of  plan 
changes  apply  only  to  States  which  have 
voluntarily  submitted  a  State  plan  for 
OSHA  approval  under  the  OSH  Act,  and 
accordingly  these  procedtu«s  do  not 
meet  the  definition  of  a  "Federal 
intergovernmental  mandate"  under 
section  421(5)  of  UMRA  (2  U.S.C. 
658(5)). 

Federalism 

Executive  Order  13132,  "Federalism," 
(64  FR  43255;  Aug.  4, 1999)  establishes 
fundamental  Federalism  criteria  to  be 
applied  in  formulating  and 
-   implementing  Federal  policies,  and 
requires  agencies  to  consult  with 
affected  state  and  local  officials  in  the 
development  of  regulatory  policies. 
QSHA  has  includmi  in  the 
Supplementary  Information  section  of 
today's  notice  a  general  explanation  of 
the  relationship  between  Federal  OSHA 
and  the  States  with  approved  State 
plans  tmder  the  Occupational  Safety 
and  Health  Act.  The  proposed  rule  on 
which  today's  final  ride  is  based  was 
developed  in  coordination  with 
representatives  frt>m  the  State  plan  - 
States,  and  opportimities  for  additional 
State  input  have  been  afforded  both 


during  the  public  comment  period  and 
throu^  consultation  with  the 
Occupational  Safety  and  Health  State    . 
Plan  Association  (OSHSPA),  the 
organization  of  State  agencies  which 
administer  Federally-approved  plans. 

Executive  Order 

This  final  rule  has  been  deemed  not 
significant  under  Executive  Order 
12866. 

List  of  Subfects  in  29  CFR  Parts  1902, 
1952, 1953, 1954,  and  1955 

Administrative  practice  and 
procedtire.  Intergovernmental  relations. 
Law  enforcement.  Occupational  safety 
and  health.  Reporting  and 
recordkeeping  requirements. 

Authority 

This  dociunent  was  prepared  imder 
the  direction  of  John  L.  Henshaw, 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health.  It  is 
issued  imder  Section  18  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (29  U.S.C.  667),  and  Secretary  of 
Ubor's  Order  No.  3-2000  (65  FR  50017, 
August  16,  2000). 

Signed  at  Washington,  DC,  this  19th  day  of 
September,  2002. 
John  L.  Henshaw, 

Assistant  Secretary  of  Labor. 

Accordingly,  29  CFR  Ch.  XVII  is 
amended  as  follows: 

1.  29  CFR  Part  1953  is  revised  to  read 
as  follows: 

PART  1953-CHANQES  TO  STATE 
PLANS 

Sec. 

1953.1  Purpose  and  scope. 

1953.2  Definitions. 

1953.3  General  policies  and  procedures. 

1953.4  Submission  of  plan  supplements. 
1953.5.  Special  provisions  for  standards 

changes. 
1953.6    Review  and  approval  of  plan 
supplements. 

Autherity:  Sec.  18,  84  Stat.  1608  (29  U.S.C. 
667);  Secretary  of  Labor's  Order  No.  3-2000 
(65  FR  50017.  August  16,  2000). 

}1963.1    Puryoae  and  eeope. 

(a)  This  part  implements  the 
provisions  of  section  18  of  the 
Occupational  Safety  and  Health  Act  of 
1970  ("OSH  Act"  or  the  "Act")  which 
provides  for  State  plans  for  the 
development  and  enforcement  of  State 
occupational  safety  and  health 
standards.  These  plans  must  meet  the 
criteria  in  section  18(c)  of  the  Act,  and 
part  1902  of  this  chapter  (for  plans 
covering  both  private  sector  and  State 
and  local  government  employers)  or  part 
1956  of  this  chapter  (for  plans  covering 
only  State  and  local  government  ' 


employers),  either  at  the  time  of 
submission  or — ^where  the  plan  is 
developmental — within  the  three  year 
period  immediately  following 
commencement  of  the  plan's  operation. 
Approval  of  a  State  plan  is  based  on  a 
finding  that  the  State  has,  or  will  have, 
a  program,  pursuant  to  appropriate  State 
law,  for  the  adoption  and  enforcement 
of  State  standards  that  is  "at  least  as 
effective"  as  the  Federal  program. 

(b)  When  submitting  plans,  the  SUtes 
provide  assurances  that  they  will 
continue  to  meet  the  requirements  in 
section  18(c)  of  the  Act  and  part  1902 
or  part  1956  of  this  chapter  for  a 
program  that  is  "at  least  as  effective"  as 
the  Federal.  Such  assurances  are  a 
fimdamental  basis  for  approval  of  plans. 
[See  §  1902.3  and  §  1956.2  of  this 
chapter.)  From  time  to  time  after  initial 
plan  approval.  States  will  need  to  make 
changes  to  their  plans.  This  part 
establishes  procedures  for  submission 
and  review  of  State  plan  supplements 
documenting  those  changes  that  are 
necessary  to  fulfill  the  State's 
assurances,  the  requirements  of  the  Act, 
and  part  1902  or  part  1956  of  this 
chapter. 

(c)  Changes  to  a  plan  may  be  initiated 
in  several  ways.  In  the  case  of  a 
developmental  plan,  changes  are 
required  to  document  establishment  of 
those  necessary  structmal  program 
components  that  were  not  in  place  at 
the  time  of  plan  approval.  These 
commitments  are  included  in  a 
developmental  schedule  approved  as 
part  of  the  initial  plan.  These 
"developmental  changes"  must  be 
completed  within  the  three  year  period 
immediately  following  the 
commencement  of  operations  under  the 
plan.  Another  circumstance  requiring 
subsequent  changes  to  a  State  plan 
would  be  the  need  to  keep  pace  with 
changes  to  the  Federal  program,  or 
"Federal  Program  Changes."  A  third 
situation  would  be  when  changes  are 
required  as  a  result  of  the  continuing     . 
evaluation  of  the  State  program.  Sudi 
changes  are  called  "evduation 
changes."  Finally,  changes  to  a  State 
program's  safety  and  health 
requirements  or  procedures  initiated  by 
the  State  without  a  Federal  parallel 
could  have  an  impact  on  the 
effectiveness  of  the  State  program.  Such 
changes  are  called  "State-initiated 
changes."  While  requirements  for 
submission  of  a  plan  supplement  to 
OSHA  differ  depending  on  the  type  of 
change,  all  supplements  are  processed 
in  accordance  with  the  procedures  in    • 
§1953.6. 
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S  1953.2    Definitions. 

(a)  OSHA  means  the  Assistant 
Secretary  of  Labor  for  Occupational 
Safety  and  Health,  or  any  representative 
authorized  to  perform  any  of  the 
functions  discussed  in  this  part,  as  set 
out  in  implementing  Instructions. 

(b)  State  means  an  authorized 
representative  of  the  agency  designated 
to  administer  a  State  plan  under 

§  ig02.3(b)  of  this  chapter. 

(c)  Plan  change  means  any 
modification  made  by  a  State  to  its 
approved  occupational  safety  and  health 
State  plan  which  has  an  impact  on  the 
plan's  effectiveness. 

(d)  Plan  supplement  means  all 
dooiments  necessary  to  accomplish, 
implement,  describe  and  evaluate  the 
effectiveness  of  a  change  to  a  State  plan 
which  differs  from  the  parallel  Federal 
legislation,  regulation,  policy  or 
procedure.  (This  would  include  a  copy 
of  the  complete  legislation,  regulation, 
policy  or  proced\u«  adopted;  an 
identification  of  each  of  the  differences; 
and  an  explanation  of  how  each 
provision  is  at  least  as  effective  as  the 
comparable  Federal  provision.) 

(e)  Identical  plan  change  means  one 
in  which  the  State  adopts  the  same 
program  provisions  and  documentation 
as  the  Federal  program  with  the  only 
differences  being  those  modifications 
necessary  to  reflect  a  State's  imique 
structtire  (e.g.,  organizational 
responsibility  within  a  State  and 
corresponding  titles  or  internal  State 
numbering  system).  Different  plan 
change  means  one  in  which  the  State 
adopts  program  provisions  and 
dociunentation  that  are  not  identical  as 
defined  in  this  paragraph. 

(g)  Developmental  change  is  a  change 
made  to  a  State  plan  which  documents 
the  completion  of  a  program  component 
which  was  not  fully  developed  at  the 
time  of  initial  plan  approval. 

(h)  Federal  program  change  is  a 
change  made  to  a  State  plan  when 
OSHA  determines  that  an  alteration  in 
the  Federal  program  could  render  a 
State  program  less  effective  than 
OSHA's  if  it  is  not  similarly  modified. 

(i)  Evaluation  change  is  a  change 
made  to  a  State  plan  when  evaluations 
of  a  State  program  show  that  some 
substantive  aspect  of  a  State  plan  has  an 
adverse  impact  on  the  implementation 
of  the  State's  program  and  needs 
revision. 

(j)  State-initiated  change  is  a  change 
made  to  a  State  plan  which  is 
undertaken  at  a  State's  option  and  is  not 
necessitated  by  Federal  requirements. 

S 1953  J    General  poiieies  and  procedures. 

(a)  Effectiveness  of  State  plan  changes 
under  State  law.  Federal  OSHA 


approval  of  a  State  plan  under  section 
18(b)  of  the  OSH  Act  in  effect  removes 
the  barrier  of  Federal  preemption,  and 
permits  the  State  to  adopt  and  enforce 
State  standards  and  other  requirements 
regarding  occupational  safety  or  health 
issues  regulated  by  OSHA.  A  State  with 
an  approved  plan  may  modify  or 
supplement  the  requirements  contained 
in  its  plan,  and  may  implement  such 
requirements  under  State  law,  without 
prior  approval  of  the  plan  change  by 
Federal  OSHA.  Changes  to  approved 
State  plans  are  subject  to  subsequent 
OSHA  review,  ff  OSHA  finds  reason  to 
reject  a  State  plan  change,  and  this 
determination  is  upheld  after  an 
adjudicatory  proceeding,  the  plan 
change  woiild  then  be  excluded  firom 
the  State's  Federally-approved  plan. 

(b)  Required  State  plan  notifications 
and  supplements.  Whenever  a  State 
makes  a  change  to  its  legislation, 
regulations,  standards,  or  major  changes 
to  policies  or  procedures,  which  affect 
the  operation  of  the  State  plan,  the  State 
shall  provide  written  notification  to 
OSHA.  When  the  change  differs  from  a 
corresponding  Federal  program 
component,  the  State  shall  submit  a 
formal,  written  plan  supplement.  When 
the  State  adopts  a  provision  which  is 
identical  to  a  corresponding  Federal 
provision,  written  notification,  but  no 
formal  plan  supplement,  is  required. 
However,  the  State  is  expected  to 
maintain  the  necessary  underl)ring  State 
doctunent  (e.g.,  legislation  or  standard) 
and  to  make  it  available  for  review  upon 
request.  All  plan  change  supplements  or 
required  documentation  must  be 
submitted  within  60  days  of  adoption  of 
the  change.  Submission  of  all 
notifications  and  supplements  may  be 
in  electronic  format. 

(c)  Plan  supplement  availability. 
Copies  of  all  principal  docimients 
comprising  the  State  plan,  whether 
approved  or  pending  approval,  shall  be 
available  for  inspection  and  copying  at 
the  Federal  and  State  locations  spedfied 
in  the  subpart  of  Part  1952  of  this 
chapter  relating  to  each  State  plan.  The 
underlying  dociunentation  for  identical 
plan  changes  shall  be  maintained  by  the 
State  and  shall  similarly  be  available  for 
inspection  and  copying  at  the  State 
locations.  Annually,  States  shall  submit 
updated  copies  of  the  principal 
documents  comprising  the  plan,  or 
appropriate  page  changes,  to  the  extent 
that  these  documents  have  been  revised. 
To  the  extent  possible,  plan  documents 
will  be  maintained  and  submitted  by  the 
State  in  electronic  format  and  also  made 
available  in  such  maimer. 

(d)  Advisory  opinions.  Upon  State 
request,  OSHA  may  issue  an  advisory 
opinion  on  the  approvability  of  a 


proposed  change  which  difiisrs  fit>m  the 
Federal  program  prior  to  promulgation 
or  adoption  by  the  State  and  submission 
as  a  formal  supplement. 

(e)  Alternative  procedures.  Upon 
reasonable  notice  to  interested  persons, 
the  Assistant  Secretary  may  prescribe 
additional  or  alternative  procedures  in 
order  to  expedite  the  review  process  or 
for  any  other  good  cause  which  may  be 
consistent  with  the  applicable  laws. 

i  1953.4    Submission  of  plan  supplements. 
(a)  Developmental  changes. 

(1)  Sections  1902.2(b)  and  1956.2(b)  of 
this  chapter  require  that  each  State  with 
a  developmental  plan  must  set  forth  in 
its  plan,  as  developmental  steps,  those 
changes  which  must  be  made  to  its 
initially-approved  plan  for  its  program 
to  be  at  least  as  effective  as  the  Federal 
program  and  a  timetable  for  making 
these  changes.  The  State  must  notify 
OSHA  of  a  developmental  change  when 
it  completes  a  developmental  step  or 
fails  to  meet  any  developmental  step. 

(2)  ff  the  completion  of  a 
developmental  step  is  the  adoption  of  a 
program  component  which  is  identical 
to  the  Federal  program  component,  the 
State  need  only  submit  dociunentation, 
such  as  the  cover  page  of  an 
implementing  directive  or  a  notice  of 
promulgation,  that  it  has  adopted  the 
program  component,  within  60  days  of 
adoption  of  the  change,  but  must  make 
the  underlying  documentation  available 
for  Federal  and  public  review  upon 
request. 

(3)  ff  the  completion  of  a 
developmental  step  involves  the 
adoption  of  policies  or  procedures 
which  differ  fitim  the  Federal  program, 
the  State  must  submit  one  copy  of  the 
required  plan  supplement  within  60 
days  of  adoption  of  the  change. 

(4)  When  a  developmental  step  is 
missed,  the  State  must  submit  a 
supplement  which  documents  the 
impact  on  the  program  of  the  failure  to 
complete  the  developmental  step,  an 
explanation  of  why  (he  step  was  not 
completed  on  time  and  a  revised 
timetable  with  a  new  completion  date 
(generally  not  to  exceed  90  days)  and 
any  other  actions  necessary  to  ensure 
completion.  Where  the  State  has  an 
operational  status  agreement  with 
OSHA  under  §  1954.3  of  this  Chapter, 
the  State  must  provide  an  assurance  that 
the  missed  step  will  not  affect  the 
effectiveness  of  State  enforcement  in 
any  issues  for  which  the  State  program 
has  been  deemed  to  be  operational. 

(5)  ff  the  State  fails  to  submit  the 
required  documentation  or  supplement, 
as  provided  in  $  1953.4(a)(2),  (3)  or  (4), 
when  the.developmental  step  is 
scheduled  for  completion,  OSHA  shall 
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notify  the  State  that  documentation  or  a 
supplement  is  required  and  set  a 
timetable  for  submission  of  any  required 
dociunentation  or  supplement,  generally 
not  to  exceed  60  days, 
(b)  Federal  Program  changes. 

(1)  When  a  significant  change  in  the 
Federal  program  would  have  an  adverse 
impact  on  the  "at  least  as  effective" 
status  of  the  State  program  ff  a  parallel 
State  program  modification  were  not 
made.  State  adoption  of  a  change  in 
response  to  the  Federal  program  change 
shall  be  required.  A  Federal  program 
change  diat  would  not  result  in  any 
diminution  of  the  effiectiveness  of  a 
State  plan  compared  to  Federal  OSHA 
generally  would  not  require  adoption  by 
the  State. 

(2)  Examples  of  significant  changes  to 
the  Federal  program  that  would 
normally  require  a  State  response  would 
include  a  change  in  the  Act, 
promulgation  or  revision  of  OSHA 
standards  or  regulations,  or  changes  in 
policy  or  procedure  of  national 
importance.  A  Federal  program  change 
that  only  establishes  procediues 
necessary  to  implement  a  new  or 
established  policy,  standard  or 
regulation  does  not  require  a  State 
response,  although  the  State  would  be 
expected  to  establish  policies  and 
procedures  which  are  "at  least  as 
effective,"  which  must  be  available  for 
review  on  request. 

(3)  When  there  is  a  change  in  the 
Federal  program  which  requires  State 
action,  OSHA  shall  advise  the  States. 
This  notification  shall  also  contain  a 
date  by  which  States  must  adopt  a 
corresponding  change  or  submit  a 
statement  why  a  program  change  is  not 
necessary.  This  date  will  generally  be 
six  months  from  the  date  of  notification, 
except  where  the  Assistant  Secretary 
determines  that  the  nature  or  scope  of 
the  change  requires  a  different  time 
fiame,  for  example,  a  change  requiring 
legislative  action  where  a  State  has  a 
biennial  legislative  or  a  policy  of  major 
national  implications  requiring  a  shorter 
implementing  time  trame.  State  * 
notification  of  intent  may  be  required 
prior  to  adoption. 

(4)  ff  the  State  change  is  different  from 
the  Federal  program  diange,  the  State 
shall  submit  one  copy  of  the  required 
supplement  within  60  days  of  State 
adoption.  The  supplement  shall  contain 
a  copy  of  the  relevant  legislation, 
regulation,  policy  or  procedure  and 
documentation  on  how  the  change 
maintains  the  "at  least  as  effective  as" 
status  of  the  plan. 

(5)  ff  the  State  adopts  a  change 
identical'to  the  Federal  program  change, 
the  State  is  not  required  to  submit  a 
supplement.  However,  the  State  shall 


provide  documentation  that  it  has 
adopted  the  change,  such  as  the  cover 
page  of  an  implementing  directive  or  a 
notice  of  promulgation,  within  60  days 
of  State  adoption. 

(6)  The  State  may  demonstrate  why  a 
program  change  is  not  necessary 
because  the  State  program  is  already  the 
same  as  or  at  least  as  effective  as  the 
Federal  program  change.  Such 
submissions  will  require  review  and 
approval  as  set  forth  in  §  1953.6. 

(7)  Where  there  is  a  change  in  the 
Federal  program  which  does  not  require 
State  action  but  is  of  sufficient  national 
interest  to  warrant  indication  of  State 
intent,  the  State  may  be  required  to 
provide  such  notification  within  a 
specified  time  frame. 

(c)  Evaluation  changes. 

(1)  Special  and  periodic  evaluations 
of  a  State  program  by  OSHA  in 
cooperation  with  the  State  may  show 
that  some  portion  of  a  State  plan  has  an 
adverse  impact  on  the  effiectiveness.of 
the  State  program  and  accordingly 
requires  .modification  to  the  State's 
underlying  legislation,  regulations, 
policy  or  procedures  as  an  evaluation 
change.  For  example,  OSHA  could  find 
that  additional  legislative  or  regulatory 
authority  may  be  necessary  to 
effectively  pursue  the  State's  right  of 
entry  into  workplaces,  or  to  assure 
various  employer  rishts. 

(2)  OSHA  shall  advise  the  State  of  any 
evaluation  findings  that  require  a 
change  to  the  State  plan  and  the  reasons 
supporting  this  decision.  This 
notification  shall  also  contain  a  date  by 
which  the  State  must  accomplish  this 
change  and  submit  either  the  change 
supplement  or  a  timetable  for  its 
accomplishment  and  interim  steps  to 
assure  continued  program  effectiveness, 
dociunentation  of  adoption  of  a  program 
component  identical  to  the  Federal 
program  component,  or,  as  explained  in 
paragraph  (c)(5)  of  this  section,  a 
statement  demonstrating  why  a  program 
change  is  not  necessary. 

(3)  If  the  State  adopts  a  program 
component  which  differs  from  a 
corresponding  Federal  program 
component,  the  State  shall  submit  one 
copy  of  a  required  supplement  within 
60  days  of  adoption  of  the  change.  The 
supplement  shall  contain  a  copy  of  the 
relevant  legislation,  regulation,  policy  or 
procedure  and  documentation  on  how 
the  change  maintains  the  "at  least  as 
effective  as"  status  of  the  plan. 

(4)  If  the  State  adopts  a  program 
component  identical  to  a  Federal 
program  component,  submission  of  a 
supplement  is  not  required.  However, 
the  State  shall  provide  documentation 
that  it  has  adopted  the  change,  such  as 
the  cover  page  of  an  implementing 


directive  or  a  notice  of  promulgation, 
within  60  days  of  adoption  of  the 
change  and  shall  retain  all  other 
documentation  within  the  State 
available  for  review  upon  request. 

(5)  The  State  may  demonstrate  why  a 
program  change  is  not  necessary 
because  the  State  program  is  meeting 
the  requirements  for  an  "at  least  as 
effective"  program.  Such  submission 
will  require  review  and  approval  as  set 
forth  in  §  1953.6. 

(d)  State-initiated  changes. 

(1)  A  State-initiated  change  is  any 
change  to  the  State  plan  which  is 
undertaken  at  a  State's  option  and  is  not 
necessitated  by  Federal  requirements. 
State-initiated  changes  may  include 
legislative,  regulatory,  administrative, 
policy  or  procedural  changes  which 
impact  on  the  effectiveness  of  the  State 
pronam. 

(2)  A  State-initiated  change 
supplement  is  required  whenever  the 
State  takes  an  action  not  otherwise 
covered  by  this  part  that  would  impact 
on  the  effectiveness  of  the  State 
program.  The  State  shall  notify  OSHA  as 
soon  as  it  becomes  aware  of  any  change 
which  could  affect  the  State's  ability  to 
meet  the  approval  criteria  in  parts  1902 
and  1956  of  this  chapter,  e.g.,  changes 
to  the  State's  legislation,  and  submit  a 
supplement  within  60  days.  Other  State 
initiated  supplements  must  be 
submitted  within  60  days  after  the 
change  occurred.  The  State  supplement 
shall  contain  a  copy  of  the  relevant 
legislation,  regulation,  poUcy  or 
procedure  and  documentation  on  how 
the  change  maintains  the  "at  least  as 
effective  as"  status  of  the  plan.  If  the 
State  fails  to  notify  OSHA  of  the  change 
or  fails  to  submit  the  required 
supplement  within  the  specified  time 
period,  OSHA  shall  notify  the  State  that 
a  supplement  is  required  and  set  a  time 
period  for  submission  of  the 
supplement,  generally  not  to  exceed  30 
days. 

11963.5.    Special  provisions  for  standards 
chaoQes. 

(a)  Permanenf  standards. 

(1)  Where  a  Federal  program  change 
is  a  new  permanent  standard,  or  a  more 
stringent  amendment  to  an  existing 
permanent  standard,  the  State  shall 
promulgate  a  State  standard  adopting 
such  new  Federal  standard,  or  more 
stringent  amendment  to  an  existing 
Federal  standard,  or  an  at  least  as 
effective  equivalent  thereof,  within  six 
months  of  the  date  of  promulgation  of 
the  new  Federal  standard  or  more 
stringent  amendment.  The  State  may 
demonstrate  that  a  standard  change  is 
not  necessary  because  the  State  standard 
is  already  the  same  as  or  at  least  as    - 
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effective  as  the  Federal  standard  change. 
In  order  to  avoid  delays  in  worker 
protection,  the  effective  date  of  the  State 
standard  and  any  of  its  delayed 
provisions  must  be  the  date  of  State 
promulgation  or  the  Federal  effective 
date  whichever  is  later.  The  Assistant 
Secretary  may  permit  a  longer  time 
period  if  the  State  makes  a  timely 
demonstration  that  good  cause  exists  for 
extending  the  time  limitation.  State 
permanent  standards  adopted  in 
response  to  a  new  or  revised  Federal 
standard  shall  be  submitted  as  a  State 
plan  supplement  within  60  days  of  State 
promulgation  in  accordance  with 
§  1953.4(b),  Federal  Program  changes. 

(2)  Because  a  State  may  include 
standards  and  standards  provisions  in 
addition  to  Federal  standards  within  an 
issue  covered  by  an  approved  plan,  it 
would  generally  be  unnecessary  for  a 
State  to  revoke  a  standard  when  the 
comparable  Federal  standard  is  revoked 
or  made  less  stringent.  If  the  State  does 
not  adoptthe  Federal  action,  it  need 
only  provide  notification  of  its  intent  to 
retain  the  existing  State  standard  to 
OSHA  within  6  months  of  the  Federal 
promidgation  date.  If  the  State  adopts  a 
change  to  its  standard  parallel  to  the 
Federal  action,  it  shall  submit  the 
appropriate  documentation  as  provided 
in  §§  1953.4(b)(3)  or  (4)— Federal 
program  changes.  However,  in  the  case 
of  standards  applicable  to  products  used 
or  distributed  in  interstate  commerce 
where  section  18(c)(2)  of  the  Act 
imposes  certain  restrictions  on  State 
plan  authority,  the  modification, 
revision,  or  revocation  of  the  Federal 
standard  may  necessitate  the 
modification,  revision,  or  revocation  of 
the  comparable  State  standard  unless 
the  State  standard  is  required  by 
compelling  local  conditions  and  does 
not  unduly  burden  interstate  commerce. 

(3)  Where  a  State  on  its  own  initiative 
adopts  a  permanent  State  standard  for 
which  there  is  no  Federal  parallel,  the 
State  shall  submit  it  within  60  days  of 
State  promulgation  in  accordance  with 
§  1953.4(d) — State-initiated  changes, 

(b)  Emergency  temporary  standards. 

(1)  Immediately  upon  publication  of 
an  emergency  temporary  standard  in  the 
Federal  Register,  OSHA  shall  advise  the 
States  of  the  standard  and  that  a  Federal 
program  change  supplement  shall  be 
required.  This  notification  must  also 
provide  that  the  State  has  30  days  after 
the  date  of  promulgation  of  the  Federal 
standard  to  adopt  a  State  emergency 
temporary  standard  if  the  State  plan 
covers  that  issue.  The  State  may 
demonstrate  that  promulgation  of  an 
emergency  temporary  standard  is  not 
necessary  because  the  State  standard  is 
already  the  same  as  or  at  least  as 


effective  as  the  Federal  standard  change. 
The  State  standard  must  remain  in  effect 
for  the  duration  of  the  Federal 
emergency  temporary  standard  which 
may  not  exceed  six  (6)  months. 

(2)  Within  15  days  after  receipt  of  the 
notice  of  a  Federal  emergent 
temporary  standard,  the  Stat9)shall 
advise  OSHA  of  the  action  ifwill  take. 
State  standards  shall  be  submitted  in 
accordance  with  the  applicac 
procedures  in  §  1953.4(b) — Federal 
Program  Changes,  except  that  the 
required  documentation  or  plan 
supplement  must  be  submitted  within  5 
days  of  State  promulgation. 

(3)  If  for  any  reason,  a  State  on  its  own 
initiative  adopts  a  State  emergency 
temporary  standard,  it  shall  be 
submitted  as  a  plan  supplement  in 
accordance  with  §  1953.4(c),  but  within 
10  days  of  promulgation. 

§  1 953.6    Review  and  approval  of  plan 
supptoments. 

(a)  OSHA  shall  review  a  supplement 
to  determine  whether  it  is  at  least  as 
effective  as  the  Federal  program  and 
meets  the  criteria  in  the  Act  and 
implementing  regulations  and  the 
assurances  in  the  State  plan.  If  the 
review  reveals  any  defect  in  the 
supplement,  or  if  more  information  is 
needed,  OSHA  shall  offer  assistance  to 
the  State  and  shall  provide  the  State  an 
opportunity  to  clarify  or  correct  the 
change. 

(b)  If  upon  review,  OSHA  determines 
that  the  differences  from  a 
corresponding  Federal  component  are 
purely  editorial  and  do  not  change  the 
substance  of  the  policy  or  requirements 
on  employers,  it  shall  deem  the  change 
identical.  This  includes  "plain 
language"  rewrites  of  new  Federal 
standards  or  previously  approved  State 
standards  which  do  not  change  the 
meaning  or  requirements  of  the 
standard.  OSHA  will  inform  the  State  of 
this  determination.  No  further  review  or 
Federal  Register  publication  is  required. 

(c)  Federal  OSHA  may  seek  public 
comment  during  its  review  of  plan 
supplements.  Generally,  OSHA  will 
seek  public  comment  if  a  State  program 
component  differs  significantly  frt>m  the 
comparable  Federal  program  component 
and  OSHA  needs  additional  information 
on  its  compliance  with  the  criteria  in 
section  18(c)  of  the  Act,  including 
whether  it  is  at  least  as  effective  as  the 
Federal  program  and  in  the  case  of  a 
standard  applicable  to  products  used  or 
distributed  in  interstate  commerce, 
whether  it  is  required  by  compelling 
local  conditions  or  imduly  burdens 
interstate  commerce  under  section 
18(c)(2)  of  the  Act. 


(d)  ff  the  plan  change  meets  the 
approval  criteria,  OSHA  shdl  approve  it 
and  shall  thereafter  publish  a  Federal 
Register  notice  announcing  the 
approval.  OSHA  reserves  the  right  to 
reconsider  its  decision  should 
subsequent  information  be  brought  to  its 
attention. 

(e)  If  a  State  fails  to  submit  a  required 
supplement  or  if  examination  discloses 
cause  for  rejecting  a  submitted 
supplement.OSHA  shall  provide  the 
State  a  reasonable  time,  generally  not  to 
exceed  30  days,  to  submit  a  revised 
supplement  or  to  show  cause  why  a 
proceeding  should  not  be  commenced 
either  for  rejection  of  the  supplement  or 
for  failure  to  adopt  the  change  in 
accordance  with  the  procedures  in 

§  1902.17  or  Part  1955  of  this  chapter. 

PART  1902— [AMENDED] 

2.  The  authority  citation  for  part  1902 
is  revised  to  read  as  follows: 

Authority:  Sec.  18.  84  Stat.  1608  (29  U.S.C. 
667);  Secretary  of  Labor's  Order  No.  3-2000 
(65  PR  50017,  August  16,  2000). 

3.  In  §  1902.31,  in  the  definition  of 
"developmental  step,"  the  last  sentence 
is  revised  to  read  as  follows: 

11902^1    DaflnWons. 


Developmental  step  *  *  *  [See  29 
CFR  1953.4Ca).) 

4.  Section  1902.33  is  revised  to  read 
as  follows: 

f  1902.33    Developmental  period. 

Upon  the  commencement  of  plan 
operations  after  the  initial  approval  of  a 
State's  plan  by  the  Assistant  Secretary, 
a  State  has  three  years  in  which  to 
complete  all  of  the  developmental  steps 
specified  in  the  plan  as  approved. 
Section  1953.4  of  this  chapter  sets  forth 
the  procedures  for  the  submission  and 
consideration  of  developmental  changes 
by  OSHA.  Generally,  whenever  a  State 
completes  a  developmental  step,  it  must 
submit  the  residting  plan  change  as  a 
supplement  to  its  plan  to  OSHA  for 
approval.  OSHA's  approval  of  such 
changes  is  then  published  m  the 
Federal  Register  and  the  pertinent 
subparts  of  part  1952  of  this  chapter  are 
amended  to  reflect  the  completion  of  a 
developmental  step. 

PART  1952— [AMENDED] 

5.  The  authority  citation  for  part  1952 
is  revised  to  read  as  follows: 

Authority:  Sec.  18,  84  Stat.  1608  (29  U.S.C. 
667);  Secretary  of  Labor's  Order  No.  3-2000 
(65  FR  50017,  August  16,  2000). 
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Subpart  F— Washington 

6.  Section  1952.125(a)  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§1952.125    Changes  to  approved  plans. 

(a)  In  accordance  with  part  1953  of 
this  chapter,  the  following  Washington 
plan  changes  were  approved  by  the 
Assistant  Secretary  on  August  4, 1980. 


Sirispart  K— California 

7.  Section  1952.175  is  amended  by 
revising  paragraphs  (a),  (c),  (d),  (e),  (f), 
(g),  and  (h)  to  read  as  follows: 

§  1952.175    Changes  to  approved  plans. 

(a)  In  accordance  with  part  1953  of 
this  chapter,  the  California  carcinogen 
program  implemented  on  January  1 , 

1977,  was  approved  by  the  Assistant 
Secretary  on  March  6, 1978. 
***** 

(c)  In  accordance  wi^^.  part  1953  of 
this  chapter,  California  amended  its 
employer  recordkeeping  and  reporting 
requirements  effective  November  4, 

1978,  so  as  to  provide  employee  access 
to  the  employer's  log  and  summary  of 
occupational  injuries  and  illnesses. 

(d)  In  accordance  with  part  1953  of 
this  chapter,  California's  liaison  with 
the  Occupational  Health  Centers, 
implemented  on  April  25, 1979,  was 
approved  by  the  Assistant  Secretary  on 
July  25, 1980. 

(e)  In  accordance  with  part  1953  of 
this  chapter,  the  California  Hazard  Alert 

-  System,  implemented  in  July  1979,  was 
approved  by  the  Assistant  Secretary  on 
July  25, 1980. 

(f)  In  accordance  with  part  1953  of 
this  chapter,  the  revised  stratification  of 
the  Safety  Engineer  Series,  adopted  by 
California  on  July  1, 1979,  was  approved 
by  the  Assistant  Secretary  on  January 
12, 1981. 

(g)  In  accordance  with  part  1953  of 
this  chapter,  California's  Small 
Employer  Voluntary  Compliance 
Program,  implemented  on  March  1, 
1981,  was  approved  by  the  Assistant 
Secretary  on  August  2, 1983. 

(h)  In  accordance  with  part  1953  of 
this  chapter,  the  California  Cooperative 
Self-Inspection  Program  was  approved 
by  the  Assistant  Secretary  on  August  1, 
1986. 


Subpart  O—Maryiand 

8.  Section  1952.212(a)  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

11952.212    Comptattonofdavslopinsntal 
steps  and  cartmcation. 

(a)  In  accordance  with  part  1953  of 
this  chapter,  the  Maryland  occupational 


safety  and  health  standards  were 
approved  by  OSHA  on  October  3, 1974. 


SubfMtft  DD    New  Mexico 

9.  Section  1952.367  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§1952.367    Changes  to  approved  plans. 

***** 

(b)  In  accordance  with  part  1953  of 
this  chapter.  New  Mexico's  State  plan 
amendment,  dated  January  3, 1997, 
excluding  coverage  of  all  private  sector 
employment  on  Federal  military 
facilities  and  bases  [see  §  1952.365), 
and.  to  the  extent  permitted  by 
applicable  law,  over  tribal  or  private 
sector  employment  within  any  Indian 
reservation  and  lands  under  the  control 
of  a  tribal  government,  firom  its  State 
plan  was  approved  by  the  Acting 
Assistant  Secretary  on  September  24, 
1997. 

Subpart  EE— Virginia 

10.  Section  1952.372  is  amended  by 
revising  paragraph  (p)  to  read  as 
follows: 

§1952.372    CompMon  of  devslopmsntal 
steps  and  citlflcation. 

***** 

(p)  In  accordance  with  part  1953  of 
this  chapter,  Virginia  submitted 
legislative  amendments  to  Title  40.1  of 
the  Labor  Laws  of  Virginia  as  enacted  by 
the  Virginia  General  Assembly  of 
February  6, 1979.  These  legislative 
amendments,  which  dealt  primarily 
with  the  Commissioner's  delegation 
authority,  procedures  concerning 
Virginia's  system  of  judicial  review  of 
contested  cases,  and  penalty  provisions, 
were  approved  by  the  Assistant 
Secretary  on  August  15, 1984. 


comparable  Federal  standards;  or  have 
been  reviewed  by  OSHA  and  found  to 
provide  overall  protection  equal  to 
comparable  Federal  standards.  Review 
of  the  effectiveness  of  State  standards 
and  their  enforcement  will  be  a 
continuing  function  of  the  evaluation 
process.  Where  State  standards  in  an 
issue  have  not  been  promulgated  by  the 
State  or  have  been  promulgated  and 
found  not  to  provide  overall  protection 
equal  to  comparable  Federal  standards, 
the  State  will  not  be  considered 
operational  as  to  those  issues. 
***** 

(d)(1)*  •  • 

(ii)  Subject  to  pertinent  findings  of 
effectiveness  imder  this  part,  and 
approval  under  Part  1953  of  this 
chapter,  Federal  enforcement 
proceedings  will  not  be  initiated  where 
an  employer  has  posted  the  approved 
State  poster  in  accordance  with  the 
applicable  provisions  of  an  approved 
State  plan  and  §  1952.10. 

(iii)  Subject  to  pertinent  findings  of 
effectiveness  under  this  part,  and 
approval  under  part  1953  of  this 
chapter.  Federal  enforcement 
proceedings  will  not  be  initiated  where 
an  employer  is  in  compliance  with  the 
recordkeeping  and  reporting 
requirements  of  an  approved  State  plan 
as  provided  in  §  1952.4. 


PART  1954-[AMENDED] 

11.  The  authority  citation  for  part 
1954  is  revised  to  read  as  follows: 

Authority:  Sec.  18.  84  SUt.  1608  (29  U.S.C. 
667);  Secretary  of  Ubor's  Order  No.  3-2000 
(65  FR  50017,  August  16.  2000). 

12.  Section  1954.3  is  amended  by 
revising  paragraphs  (b)(2),  (d){l)(ii)  and 
(d)(l)(iii)  to  read  as  follows: 

§1954.3    ExardaaofFedsraldlscrsllgnary 
suthorlty. 

***** 

(b)'  '  • 

(2)  Approved  State  standards.  The 
State  must  have  standards  promulgated 
imder  State  law  which  are  identicd  to 
Federal  standards;  or  have  been  found 
to  be  at  least  as  effective  as  the 


PART  1955— [AMENDED] 

13.  The  authority  citation  for  part 
1955  is  revised  to  read  as  follows: 

Authority:  Sec.  18.  84  Stat.  1608  (29  U.S.C. 
667):  Secretary  of  Labor's  Order  No.  3-2000 
(65  FR  50017,  August  16,  2000). 

14.  Section  1955.2  is  amended  by 
revising  paragraph  (a)(4)  to  read  as 
follows: 

§1955.2    OsfmWons. 

(a)  •  •  • 

(4)  Developmental  step  includes,  but 
is  not  limited  to,  those  items  listed  in 
the  published  developmental  schedule, 
or  any  revisions  thereto,  for  each  plan 
contained  in  29  CFR  part  1952.  A 
developmental  step  also  includes  those 
items  in  the  plan  as  approved  under 
section  18(c)  of  the  Act,  as  well  as  those 
items  in  the  approval  decision  which 
are  subject  to  evaluations  [see  e.g., 
approval  of  Michigan  plan),  which  were 
deemed  necessary  to  make  the  State 
program  at  least  as  effective  as  the 
Federal  program  within  the  3  year 
developmental  period.  [See  part  1953  of 
this  chapter. 

15.  Section  1955.3  is  amended  by 
revising  the  introductory  text  of 
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paragraphs  (a)(1)  and  (a)(2>to  read  as 
follows: 

S  1955.3    General  policy. 

(a)*  *  *  i 

(1)  Whenever  the  Assistant  Secretary 
determines  that  under  §  1902.2(b)  of  this 
chapter  a  State  has  not  substantially 
completed  the  developmental  steps  of 
its  plan  at  the  end  of  three  years  from 
the  date  of  commencement  of 
operations,  a  withdrawal  proceeding 
shall  be  instituted.  Examples  of  a  lack 
of  substantial  completion  of 
developmental  steps  include  but  are  not 
limited  to  the  following: 
***** 

(2)  Whenever  the  Assistant  Secretary 
determines  that  there  is  no  longer  a 
reasonable  expectation  that  a  State  plan 
will  meet  the  criteria  of  §  1902.3  of  this 
chapter  involving  the  completion  of 
developmental  steps  within  the  three 
year  period  immediately  following 
commencement  of  operations,  a 
withdrawal  proceeding  shall  be 
instituted.  Examples  of  a  lack  of 
reasonable  expectation  include  but  are 
not  limited  to  the  following: 


[FR  Doc.  02-24284  Piled  9-24-02;  8:45  am) 
BILLING  CODE  4S10-26-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-2002-0216;  FRL-7200-5] 

Tolylfluanid;  Pesticide  Tolerance 

agency:  Environmental  Protection 
Agency  (EPA).       j 
action:  Final  rule. 

SUMMARY:  This  regulation  establishes  an 
import  tolerance  for  residues  of 
tolylfluanid  in  or  on  imported  apple, 
grape,  hop,  and  tomato.  Bayer 
Corporation  requested  this  tolerance 
under  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA),  as  amended  by 
the  Food  Quality  Protection  Act  (FQPA) 
of  1996. 

DATES:  This  regulation  is  effective 
September  25,  2002.  Objections  and 
requests  for  hearings,  identiHed  by 
docket  ID  number  OPP-2002-0216, 
must  be  received  on  or  before  November 
25,  2002. 

ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  in  person,  or  by  courier.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  VI.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  your  objections 


and  hearing  requests  must  identify 
docket  ID  number  OPP-2002-0216  in 
the  subject  line  on  the  first  page  of  yoin 
response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Mary  Waller,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001;  telephone  number; 
(703)  308-9354;  e-mail  address: 
waller,  mary@epa.gov. 

SUPPLEMENTARY  INFORMATION:    ' 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Cat- 
egories 

NAICS 
codes 

Examples  of  potentially 
affected  entities 

Industry 

111 
112 
311 
32532 

Crop  production 
Animal  production 
Food  manufacturing 
Pesticide  manufacturing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
afi^ected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  imder  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  home  page  at  http:// 
www.epa.gov/.  To  access  this  dociunent, 
on  the  home  page  select  "Laws  and 
Regulations,"  "Regulations  and 
Proposed  Rules,"  and  then  look  up  the 
entry  for  this  docimient  imder  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  A  frequently 
updated  electronic  version  of  40  CFR 
part  180  is  available  at  http:// 
www.access.gpo.gov/nara/cJT/ 


cfrhtml_00/Title_40/40cfrl80_00.html,a 
beta  site  currently  under  development. 
To  access  the  OPPTS  Harmonized 
Guidelines  referenced  in  this  document, 
go  directly  to  the  guidelines  at  http:// 
www.epa.gov/opptsfrs/home/ 
guidelin.htm. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  ID  number  OPP- 
2002-0216.  The  official  record  consists 
of  the  documents  specifically  referenced 
in  this  action,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  Confidential 
Business  Information  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  oithe  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2 , 1 92 1  Jefferson  Davis  Hwy . , 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  niunber 
is (703) 305-5805. 

II.  Background  and  Statutory  Findings 

In  the  Federal  Register  of  August  11, 
1997  (62  FR  42980)  (FRL-5736-1),  EPA 
issued  a  notice  pursuant  to  section  408 
of  the  FFDCA,  21  U.S.C.  346a,  as 
amended  by  FQPA  (Public  Law  104- 
170),  announcing  the  filing  of  a 
pesticide  petition  (PP  7E4825)  by  Bayer 
Corporation,  8400  Hawthorn  Rd., 
Kansas  City,  MO  64120.  This  notice 
included  a  siunmary  of  the  petition 
prepared  by  Bayer  Corporation,  the 
registrant.  There  were  no  conunents 
received  in  response  to  the  notice  of 
filing. 

The  petition  requested  that  40  CFR 
180.584  be  amended  by  establishing  an 
import  tolerance  for  residues  of  the 
fungicide  tolylfluanid,  (1,1-dichloro-N^ 
[(dimethylamino)-sulfonyll-l-fluoro-N- 
(4-methylphenyl)  methanesulfenamide), 
in  or  on  apple  at  5.0  parts  per  million 
(ppm),  grape  at  5.0  ppm,  hop  at  30  ppm, 
and  tomato  at  1.0  ppm. 

Section  408(b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  of  the  FFDCA 
defines  "safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
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all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  of  the  FFDCA  requires  EPA 
to  give  special  consideration  to 
exposing  of  infants  and  children  to  the 
pesticide  chemical  residue  in 
establishing  a  tolerance  and  to  "ensiue 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  bom.  aggregate  exposiue  to  the 
pesticide  chemical  residue...." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  of  the 
FFDCA  and  a  complete  description  of 


the  risk  assessment  process,  see  the  final 
rule  on  Bifenthrin  Pesticide  Tolerances 
(62  FR  62961,  November  26. 1997) 
(FRL-5754-7). 

m.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D) 
of  the  FFDCA,  EPA  has  reviewed  the 
available  scientific  data  and  other 
relevant  information  in  support  of  this 
action.  EPA  has  sufficient  data  to  assess 
the  hazards  of  and  to  make  a 
determination  on  aggregate  exposiire, 
consistent  vdth  section  408(b)(2)  of  the 
FFDCA,  for  a  tolerance  for  residues  of 
tolylfluanid  in  or  on  apple  at  5.0  ppm, 
grape  at  11  ppm,  hop  at  30  ppm,  and 
tomato  at  2.0  ppm. 


EPA's  assessment  of  exposures  and 
risks  associated  with  establishing  the 
tolerance  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  hiunan  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  tolylfluanid  are 
discussed  in  Table  1  of  this  imit  as  well 
as  the  no-observed-adverse-effect-level 
(NOAEL)  and  the  lowest-observed- 
adverse-effect-level  (LOAEL)  from  the 
toxicity  studies  reviewed. 


Table  i.— Subchronic,  Chronic,  and  Other  Toxicity 


Guideline  No. 


870.3100 


870.3150 


870.3700 


Study  Type 


go-Day  oral  toxicity  rodents  (rat) 


90-Day  oral  toxicity  in  nonrodents 
(dog) 


Results 


btood 


NOAEL  =  20.1  milllgram/kilogram/day  (mg/kg/day)  male  (M) 
LOAEL  =  108  m^g/day,  based  on  changes  in  diracai 

Chemistry  associated  with  the  liver  and  thyroid  (M) 
NOAEL  =  131  mg/kg/day  female  (F) 
LOAEL  =  736.1  mg/kg/day.  based  on  changes  in  clinical  blood 

chemistry  associated  with  the  liver  and  thyroid  and  decreased 

body  weights  (F) 
/teceptaWe/guideline  


Prenatal    developmental    in    ro- 
dents (rat) 


870.3700 


870.3700 


Prenatal    developmental    in    ro- 
dents (rat) 


Prenatal  developmental  in  non- 
rodents  (rabt)it) 


NOAEL  =  23.1/25  mg/kg/day  (F/M)  ^  ^  ^ 

LOAEL  =  67.2/69.4  (F/M)  mg/kg/day,  based  on  decreased  body 

weight  gains  and  changes  in  liver  structure  and  function  in  both 

sexes 
Unacceptable/guideline  


Maternal  NOAEL  =  not  detemnined 

LOAEL  =  100  mg/kg/day,  based  on  decreased  body  weight  gains 

and  food  consumption. 
Developnwntal  NOAEL  =  1.000  mg/kg/day  highest  dose  tested 

(HDT) 
LOAEL  >  1 .000  mg/kg/day 
Acceptable/guideline  


Maternal  NOAEL  =  100  mg/kg/day  ^  ^ 

LOAEL  =  300  mg/kg/day,  based  on  dose-related  decreased  body 

weight  gains  during  the  dosing  interval. 
Devetopmental  NOAEL  >  1 .000  mg/kg/day  (HDT) 
LOAEL  =  not  identified 
Acceptable/guideline  


Maternal  NOAEL  =  25  mg/kg/day  .  .     ,_ 

LOAEL  =  70  mg/kg/day.  based  on  evkJence  of  hepatotoxidty  (In- 
creased glutamate  dehydrogenase  (GLDH)  and  triglyceride  lev- 
els and  gross  and  microscopk:  liver  pathology)  and  decreased 
food  consumption  and  equivocal  decreases  in  body  weight  gain. 

Devetopnnental  NOAEL  =  25  mg/kg/day 

LOAEL=  70  mg/kg/day,  based  on  increased  maKormations 
(arthrogryposis  of  front  extremities  and  small  orbital  cavity/folded 
retina)  and  variatkxis  (fk>ating  rib  and  accelerated  ossiftoation). 

Acceptable/guideline  
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Table  1  .—Subchronic,  Chronic,  and  Other  Toxicity— Continued 


VOL 


67 


ISS 

1 

8 
6 


25 


2002 


Guideline  No. 

Study  Type 

Results 

870.3800 

2-Generation    reproduction    and 
fertility  effects  (rat) 

Parental/systemic  NOAEL  =  7.9-10.5  mg/l<C|/day 

LOAEL  =  57.5-78.0  mg/kg/day,  based  on  decreased  body  weights, 

body  weight  gains,  and  iver  weights  in  the  P  females 
Reproductive  NOAEL  =  7.9-10.5  mg/kg/day 
LOAEL  =  57.5-78.0  mg/kg/day,  based  on  reduced  litter  size 
Offspring  NOAEL  =  7.9-10.5  mg/kg/day 
LOAEL  =  57.5-78.0  mg/kg/day,  based  on  decreased  pup  weights, 

increased  pup  deaths  and  related  pup  viability  indices 
Acceptable/guideline 

870.3800 

2-Generation    reproduction    and 
fertility  effects  (rat) 

Parental/systemic  NOAEL  not  established 

LOAEL  =  15.9-21.5  mg/kg/day,  based  on  hardened  crania  of  P 

generation  animals 
Reproductive  NOAEL  not  established 
LOAEL  =  15.9-21.5  mg/kg/day,  based  on  increased  clinical  signs 

of  toxicity 
Offspring  NOAEL  >  15.9-21.5  mg/kg/day  (HDT) 
LOAEL  not  established 
Unacceptable/guideline 

870.3800 

2-Generation    reproduction    and 
fertility  effects  (rat) 

Parental/Systemk:  NOAEL  =  20.1-26.3  mg/kg/day 

LOAEL   =   83.4-109.5   mg/kg/day,   based   on   decreased   body 

weights  and  txxjy  weight  gains 
Reproductive  NOAEL  =  83.4  - 109.5  mg/kg/day 
LOAEL  =  335.6-492.4  nfig/kg/day,  based  on  decreased  mean  litter 

size 
Offspring  NOAEL  =  20.1-26.3  mg/kg/day 
LOAEL  =  83.4-109.5  mg/kg/day,  based  on  decreased  pup  weights 
Acceptable/guideline 

870.3800 

2-Generation    reproduction    and 
fertility  effects  (rat) 

Parental/Systemk:  NOAEL  =  75  mg/kg/day 

LOAEL  -  375  m^/kg/day,  based  on  decreased  body  weights  and 
body  weight  gains  for  both  generations 

Reproductive  NOAEL  >  375  mg/kg/day  (HDT) 

LOAEL  not  established 

Offspring  NOAEL  =  75  mg/kg/day 

LOAEL  =  375  mg/kg/day,  based  on  decreased  survival  and  re- 
duced body  weights  during  lactation 

Acceptable/guideline 

870.4300 

Combined     chronic    toxicity/car- 
cinogenicity rodents  (rat) 

NOAEL  =  18.1/21 .1  mg/kg/day  (M/F) 

LOAEL  =  90.1/105.2  mg/kg/day  (M/F),  based  on  skeletal  changes 

Evidence  of  thyroid  follicular  cell  adenomas  and/or  carcinomas  in 

high-dose  males  and  females 
Acceptable/guideline 

870.4300 

3 

Combined    chronic    toxicity/car- 
cinogenicity rodents  (rat) 

NOAEL  =  20/20  mg/kg/day  (M/F) 

LOAEL  =  80/110-mg^g/day  (M/F).  based  on  bone  hyperostosis  in 

males  and  females 
Evidence  of  thyroid  follkxilar  ceil  adenomas  and/or  carcinomas  in 

high-dose  males  and  females 
Acceptable/guideline 

870.4200 

- 

Carcinogenicity  rodents  (mouse) 

NOAEL  =  76.3/1 23.9  mg/kg/day  (M/F) 

LOAEL  =  375.8/610.8  mg/kg/day  (M/F),  based  on  skeletal,  liver, 

and  kidney  changes 
No  evidence  of  carcinogenicity 
Acceptable/guideline 

870.4100 

Chronic  toxicity  (dog) 

NOAEL  =  12.5  mg/kg/day 

LOAEL  =  62.5  mg/kg/day  (M),  based  on  decreased  body  weight 

gains 
Acceptable/guideline 

870.5100 
Technical  - 

Bacterial  gene  mutation  assay 

Tolylfluanid  was  cytotoxic  to  all  strains  at  >  8  ^g/plate  ±  S9  and 
precipitated  from  solutions  in  all  strains  at  5,000  ^g/plate  ±  S9. 
There  were  no  reproducible,  dose-related  differences  in  the  num- 
ber of  revertant  colonies  in  any  strain  or  dose  over  the  back- 
ground. Positive  controls  induced  appropriate  response. 

Acceptable/guideline 

Guideline  No. 

Study  Type 

Results 

870.5100 
Metabolite— WAK 
5815 

Bacterial  gene  mutation  assay 

There  was  no  evklence  of  toxicity  or  significant  increase  in  mutant 
colonies  over  background  in  any  of  strains  tested  in  either  the 
initial  or  repeat  mutagenk%  assays.  Positive  controls  induced 
appropriate  response. 

/^(xieptable/guideline 

870.5100 
Metabolite— WAK 
6550 

Bacterial  gene  mutation  assay 

There  were  no  reproducit)le,  d<%e-related  differences  in  the  num- 
ber of  revertant  colonies  in  any  strain  or  dose  over  the  back-  >, 
ground.  Positive  controls  induced  appropriate  response. 

Acoeptable/gukjeline 

870.5100 
Metabolite— WAK 
6676 

Bacterial  gene  mutatk)n  assay 

There  was  no  evidence  of  toxicity  or  signlfteant  increase  in  the  mu- 
tant colonies  over  background  in  any  strain  tested.  Positive  con- 
trols induced  the  appropriate  responses  in  the  corresponding 
strains  and  in  the  solvent  controls  were  consistent  with  the  ex- 
pected ranges  of  revertant  colonies  for  the  strains  used. 

Acceptable/guideline 

870.5100 
Metabolite-WAK 
6698 

Bacterial  gene  mutatkxi  assay 

Metabolite  was  cytotoxte  at  doses  >158  ^g/plate  in  the  initial  assay 
and  1 ,581  fig/plate  in  the  repeat  assay,  there  was  no  evidence 
of  a  significant  increase  in  mutant  colonies  over  background  in 
any  strains  tested  in  the  initial  or  repeat  mutagenicity  assays. 
Positive  controls  induced  appropriate  response. 

/Vcceptable/guideline 

870.5100 
Technical 

Bacterial  gene  mutation  assay 

Tolyffluanid  was  tested  to  cytotoxte  concentrations.  ToJyIfluankJ 
showed  no  evidence  of  inducing  methionine  revertants  in  Sac- 
ctiaromyces  cerevisiae  strains  ±  S9.  However,  one  of  the  tests 
(S211«)  was  inadequate  or  inconsistent.  Further,  in  the  S9  acti- 
vated assays,  the  positive  controls  dkj  not  elteit  an  adequate  re- 
sponse, negating  the  test  with  S9  for  both  strains. 

Unacceptable/gukleline 

870.5300 
Metabolite—  WAK 
6698 

In  vitro  mammalian  cell  gene  mu- 
tation assay  ^ 

The  compound  was  tested  up  to  cytotoxte  concentrations  in  two 
Independent  assays  (±  S9).  In  the  initial  test  concentrations 
ranged  from  50  to  1,000  nfl/mL  ±  S9.  In  the  repeat  assay  con- 
centrations rarvoed  from  100  to  800  ^g/mL  -S9  and  200  to  700 
iig/mL  +  S9.  Tolylfluanid  nwtabolite  was  negative  for  inducing 
fonward  mutations  at  the  TK  locus  in  mouse  L5178Y  ±  S9.  Posi- 
tive control  methyl  methanosulfonate  and  3-methyteholanthrene 
induced  appropriate  responses. 

Acceptable/gukleline 

870.5300 
Technk»l 

In  vitro  mammalian  cell  gene  mu- 
tation assay 

t 

These    dose    levels    were    selected    based    on    a    preliminary 
cytotoxteity   study   conducted   at   0.5   to   250   ^g/mL   ±   S9. 
Tolylfluanid  has  been  judged  to  be  non-mutagente  ±  S9.  Positive 
controls  induced  appropriate  response  ±  S9. 

Acceptable/guideline 

870.5300 
Technk»l 

In  vitro  mammalian  cell  gene  mu- 
tation assay 

Cultures  were  tested  to  cytotoxte  concentrattons.  Tolyffluanid  has 
been  judged  to  be  non-mutagente  ±  S9.  Positive  controls  in- 
duced appropriate  response  ±  S9. 

AcceptaMe/guideline 

870.5300 
Technteal 

In  vitro  mammalian  cell  gene  mu- 
tation assay 

The  compound  was  tested  up  to  cytotoxte  concentrations  (±  S9). 
Tolylfluanid  was  positive  for  inducing  fonward  nfHJtatk>ns  at  the  TK 
locus  in  mouse  L5178Y  ±  S9.  Positive  control  ethylmethane 
sulfonate   and   3-methytehoianthrene   induced   appropriate   re- 
sponses. Colony  sizing  was  not  performed. 

Acceptat>le/guideline 

Non-Guideline 
Technical 

Mouse  spot  test 

F1  pups  from  female  C57B1/6J  mtee  exposed  by  oral  gavage  to 
toMfluanW  (98.4%)  at  concentration  of  0;  1,750;  3,500;  and 
7,000  mg/kg  dkl  not  show  difference  in  incklence  in  relative 
spots  between  the  treated  and  controls.  Systemte  toxteity  was 
obsen/ed  in  dams  at  all  doses.  Mortality  was  obsen^  at  aU 
doses;  however  treatment  did  not  affect  reproductive  parameters 
nor  there  was  difference  in  litter  size.  Positive  controls  showed  a 
clear  increase  in  spots  in  the  progeny. 

Acceptable/non-guideline 

JMI 
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Table  1 .— Subchronic,  Chronic,  and  Other  Toxicity— Continued 


Guideline  No. 

Study  Type 

Results 

870.5375 
Technical 

In  vitro  mammalian  cell  gene  mu- 
tation assay 

The  test  was  conducted  up  to  cytotoxic  levels  ±  S9.  Tolylfluanid 
was  weakly  dastogenic  in  Chinese  hamster  V79  cells  in  the 
presence  of  S9  activation.  Positive  control  mitomycin  and 
cyclophosphamide  induced  appropriate  responses. 

Acceptable/guideline 

870.5375 
Technical 

In  vitro  mammalian  cell  gene  mu- 
tation assay 

Cytotoxicity  was  observed  at  concentrations  1  to  10  ^g/milliliter 
(mL)  -89  and  5  to  10  ^g/mL  +S9.  Over  the  ranges  tested 
dastogenic  effects  included  increased  incidences  of  metaphases 
with  aberrations  including  gaps,  metaphases  excluding  gaps, 
metaphases  with  exchanges,  and  metaphases  with  polyploidy 
were  observed.  Tolyfluanid  is  dastogenic  both  in  tt)e  presence 
and  in  the  absence  of  S9  activation.  Positive  control  mitomydn 
and  endo;*.an  induced  appropriate  responses. 

Acceptable/guideline 

870.5380 
Technical 

In            vitro            mammalian 
spemfiatogonia      chromosomal 
aberation  test 

No  mortality  or  clinical  signs  were  observed  at  either  dose.  No  sta- 
tistically significant  increases  in  the  frequency  of  chromosomal 
aberrations  in  spermatogonia  were  observed. 

Unacceptable/guideline 

870.5380 
Technical 

In            vitro            mammalian 
spemiatogonia      chromosomal 
al)erration  test 

Clinical  signs  of  toxidty  and  cytotoxicity  to  target  cells  were  seen  at 
5,000  mg/kg/day.  Tolylfluanid  did  not  induce  chromosomal  at)er- 
rations  in  spermatogonia  at  any  dose.  Positive  controls  dkj  not 
produce  strong  positive  results.  Therefore,  sensitivity  of  assay  is 
questionat>le  and  the  findings  of  the  study  are  equivocal. 

Unacceptable/guideline 

870.5385 
Technical 

Mammalian  bone  marrow  chro- 
mosomal at)erration  test 

3/10  animals  died  but  exhibited  no  dink»l  signs.  No  cytotoxkaty 
was  obsen/ed  at  the  dose  tested.  Positive  controls  induced  ap- 
propriate response.  Inadequate  sampling  time  and  no  indk:ation 
of  test  material  present  at  target  site;  therefore,  data  not  valid  for 
regulatory  purposes. 

Unacceptable/guideline 

870.5385 
Technical 

Mammalian  bone  marrow  chro- 
mosomal aberration  test 

3/10  of  10  animals  died  but  no  dinical  signs  of  toxicity  were  ob- 
served at  \he  dose  tested.  Test  results  were  erratic.  Positive  con- 
trols induced  appropriate  response.  Inadequate  study  since  test 
samples  were  not  analyzed  and  doses  were  not  high  enough  to 
procfuce  toxidty. 

Unacceptable/guideline 

870.5395 
Technical 

1     . 

1 

Mammalian    erythrocyt&    micro- 
nucleus  assay 

No  dintoal  signs  of  toxk:ity  was  ot>served  and  was  not  toxic  to  the 
target  tissue.  Treatment  with  tolylfluanid  did  not  induce 
micronudeated  polychromatic  erythrocytes.  Inadequate  methods 
and  metiiodology. 

Unacceptable/guideline 

870.5450 
Technical 

Dominant  lethal  assay  (mice) 

DkJ  not  induce  variations  in  any  dominant  lettial  parameters  nor 

any  reduced  fertility.  Inadequate  study. 
No  positive  control  data 
Unacceptable  but  upgradable  with  receipt  of  positive  control  data 

870.5915 
Technical 

In  vivo  sister  chromatid  exchange 
assay 

Mortality  at  500  mg/kg  and  above.  Tolylfluanid  did  not  induce  sister 
chromatid  exchange  at  any  dose  level.  Positive  control 
cyclophosphamide  responded  appropriately. 

Acceptable/guideline 

870.5500 
Technical 

Other  genotoxic  effects  unsched- 
uled DNA  synthesis  (UDS)  in 
mammalian  cells 

Tolylfluanid  did  not  irnluce  UDS  up  to  15.0  ^g/mL.  The  17.5  and  20 
jig/mL  doses  were  highly  toxfe.  The  positive  control  2- 
acetylaminofluorene  responded  appropriately. 

Acceptable/gukieline                                                   ^ 

870.6200 

Acute     neurotoxicity     screening 
battery  (rat) 

NOAEL  =  50  mg/ka  in  females 

LOAEL  =  150  mg)l(g/day  based  on  functional  obsen^ation  battery 

(FOB)  effects  and  decreased  motor  and  locomotor  activity  in  fe- 

rn&l6s 
NOAEL  =  2,000  mg/kg/day  (M)— limit  dose 
LOAEL  =  not  estab  ished  (M) 
Acceptable/guideline 

•                                                                                                                            "■ 
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Table  1  .—Subchronic,  Chronic,  and  Other  Toxicity— Continued 


Guideline  No. 

Study  Type 

Results 

870.6200 

Subchronic  neurotoxtolty  screen- 
ing battery  (rat) 

NOAEL  =  25  n>g/kg  (F) 

LOAEL  =  134  mg/kg  based  on  decreased  mean  body  weights  in 

females. 
No  treatment-related  neurotoxicologteal  effects  were  observed  at 

any  treabnent  level. 
/Voceptable/guideline 

870.7485 

Metabolism      and      pharmaco- 
kinetics (rat) 

In  a  metabolism  study  in  rats,  tolylfluanid  was  administered  in  sin- 
gle doses  of  2  or  100  mg/kg  of  body  weight,  was  readily  ab- 
sorbed and  rapidly  hydrolyzed  within  48  hours.  Absorption  and 
excretion  were  independent  of  dose,  sex.  and  pretreatment. 
About  86-100%  of  the  dose  was  recovered  in  48  hours,  with  56- 
80%  of  ttie  dose  being  excreted  in  urine,  12-36%  in  the  feces, 
and  <  0.48%  found  in  the  carcass.  Urinary  metabolite  common  to 
X)th  sexes  were  dimethylaminosulfonylamino-benzok;  acid  (RNH 
0166;  46-78%),  and  4-mettiylamino-ben20ic  add  (RNH  0416;  y- 
6%).  Fecal  compounds  identified  were  unchanged  tolylfluanid 
1-19%).  dimethylaminosulfotoluidid  (DMST;  5-8%),  RNH  0166 
3-12%),    and    RNH    0416    (<    1%).    The   data    indicate   that 
olylfluanid  hydrolyzed  to  DMST.  whteh  is  then  transformed  to  the 
major  metabolite  RNH  0166.  whfch  can  be  further  demetiiylated 
to  the  minor  metabolite,  RNH  0416  (MRID  No.  44285805). 
/Acceptable/guideline 

870.7485 

Metabolism      and      phamnaco- 
kinetics  (rat) 

X 

Series  of  metabolism  studies  showed  that  metabolte  profile  de- 
pendent upon  label  position.  With  [dlchlorofluoromethyl-i*CJ- 
tolylfluanid  labeling  major  urinary  metabolite  was  thiazolidlne-2- 
thione-4cari3onic  add  resulting  from  cleavage  of  the  side  chain 
and  accounted  for  73-74%  and  50-63%.  respectively  by  IV  and 
oral  routes.  Benzene  ring  label  resulted  in  metat>olite  4- 
dimethylamino-sulfonylamino)  benzoic  add  whteh  accounted  for 
90%  of  urina^  metabolk:  activity  and  70%  of  fecal  radioactivity. 
The  study  with  single  oral  dose  of  2  or  20  mg/kg/day  also  sup- 
ported the  results  of  the  main  study  (MRID  No.  44285805). 

Non-guideline 

Non-guideline  (rat)  thyroid  func- 
tion 

Thyroid-stimulating  honnone  levels  significantly  increased  (168- 
425%)  in  high-dose  males  and  females.  Slightiy  increased  T3 
levels  in  males  rats  above  119.3  mg/kg/day 

Acceptable/nonguideline 

Metabolite 

Non-guideline   (mice)/n   vitro  in- 
vestigation of  TTCA  golti-ogenic 
properties 

Tolylfluanid's  metabolite  TTCA  was  shown  to  reversibly  inhibit  thy- 
Rjid  peroxidase  (TPO)-mediated  reactions  involved  witii  the  initial 
stages  of  ttiyroid  hormone  synttiesis.  This  was  shown  by  ttie 
dose-dependent  decrease  in  formation  of  reactive  iodine;  the  in- 
terference of  the  nonenzymatic  and  TPO-mediated  iodination  of 
L-tyrosine.  and  by  TPO-mediated  metabolism  of  TTCA.  In  the 
latter  reaction,  TiCA  did  not  interfere  with  tyrosine  iodination 
when  the  concentration  in  the  reaction  mixture  fell  below  a  cer- 
tain concentration.  Therefore,  TTCA,  unlike  tolylfluanid,  behaves 
as  a  goitrogenk:  compound  witti  a  potency  approximately  equal 
to  propyfthiouracil  (PTU),  a  known  thionamide  inhibitor  of  initial 
ttiyroid  homrione  synthesis. 

Acceptable/nonguideline 

Non-guideline 

Non-guideline  (rat) 
32p— post-labelling  assay 

In  a  32P— post-labelling  assay  for  detection  of  adduct  fomiation  In 
lung,  thyroid,  and  liver  DNA  in  rats  revealed  that  ttiere  was  no 
evidence  of  DNA  adduct  fonnation  in  ttie  liver,  lung,  or  ttiyroid  of 
rats  exposed  to  tolylfluanid.  Positive  control  2- 
acetylaminofluorene  (2-/AAF)  (liver,  lung,  and  thyrbid  DNA 
adducts),  benzidine  (lung  DNA  adducts),  2-Thiourea  (lung  and 
tiiyroid  DNA  adducts).  and  dibenz[a,h]anthracene  (DBA)  (DNA 
aoducts  in  ttie  lungs)  produced  appropriate  results. 

/Vcceptable/nonguideiine 

B.  Toxicological  Endpoints 

The  dose  at  which  no  adverse  effects 
are  observed  (the  NOAEL)  from  the 
toxicology  study  identified  as 
appropriate  for  use  in  risk  assessment  is 


used  to  estimate  the  toxicological  level 
of  concern  (LOG).  However,  the  lowest 
dose  at  which  adverse  effects  of  concern 
are  identified  (the  LOAEL)  is  sometimes 
used  for  risk  assessment  if  no  NOAEL 


was  achieved  in  the  toxicology  study 
selected.  An  uncertainty  factor  (UF)  is 
applied  to  reflect  uncertainties  inherent 
in  the  extrapolation  from  laboratory 
animal  data  to  humans  and  in  the 
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variations  in  sensitivity  among  members 
of  the  himian  population  as  well  as 
other  unknowns.  An  UF  of  100  is 
routinely  used,  lOX  to  account  for 
interspecies  differences  and  lOX  for 
intra  species  differences. 

For  dietary  risk  assessment  (other 
than  cancer)  the  Agency  uses  the  UF  to 
calculate^an  acute  or  chronic  reference 
dose  (acute  RfD  or  chronic  RfD)  where 
the  RfD  is  equal  to  the  NOAEL  divided 
by  the  appropriate  UF  (RfD  =  NOAEL/ 
UF).  Where  an  additional  safety  factor 
(SF)  is  retained  due  to  concerns  unique 
to  the  FQPA,  this  additional  factor  is 
applied  to  the  RfD  by  dividing  the  RfD 
by  such  additional  factor.  The  acute  or 
chronic  Population  Adjusted  Dose 
(aPAD  or  cPAD)  is  a  modification  of  the 
RfD  to  accommodate  this  type  of  FQPA 
SF. 


For  non-dietary  risk  assessments 
(other  than  cancer)  the  UF  is  used  to 
determine  the  LOG.  For  example,  when 
100  is  the  appropriate  UF  (lOX  to 
accoimt  for  interspecies  differences  and 
lOX  for  intraspecies  differences)  the 
LOG  is  100.  To  estimate  risk,  a  ratio  of 
the  NOAEL  to  exposures  (margin  of 
exposure  (MOE)  =  NOAEL/exposiue)  is 
calculated  and  compared  to  the  LOG.  In 
this  case  because  it  is  an  import 
tolerance  only,  there  is  only  dietary  risk. 

The  linear  default  risk  methodology 
(Q*)  is  the  primary  method  currently 
used  by  the  Agency  to  quantify 
carcinogenic  risk.  The  Q*  approach 
assumes  that  any  amount  of  exposure 
will  lead  to  some  degree  of  cancer  risk. 
A  Q*  is  calculated  and  used  to  estimate 
risk  which  represents  a  probability  of 
occurrence  of  additional  cancer  cases 


(e.g.,  risk  is  expressed  as  1  x  10-^  or  one 
in  a  million).  Under  certain  specific 
circumstances,  MOE  calculations  will 
be  used  for  the  carcinogenic  risk 
assessment.  In  this  non-linear  approach, 
a  "point  of  departiue"  is  identified 
below  which  carcinogenic  effects  are 
not  expected.  The  point  of  departiue  is 
typically  a  NOAEL  based  on  an 
endpoint  related  to  cancer  effects 
though  it  may  be  a  different  value 
derived  fi-om  the  dose-response  curve. 
To  estimate  risk,  a  ratio  of  the  point  of 
departiue  to  exposure  (MOEcancer  =  point 
of  departure/exposures)  is  calculated.  A 
summary  of  the  toxicological  endpoints 
for  tolylfluanid  used  for  human  risk 
assessment  is  shown  in  Table  2  of  this 
imit: 


Table  2.— Summary  of  Toxicological  Dose  and  Endpoints  for  Tolylfluanid  for  Use  in  Human  Risk 

Assessment 


Exposure  Scenario 


Dose  Used  in  Risk  Assessment, 
UF 


FQPA  SF*  and  Level 

of  Concern  for  Risk 

Assessment 


Study  and  Toxicological  Effects 


Acute  dietary 
females  13-50  years  of 


NOAEL  =  25 
UF1  =300 
Acute  RfD  =  aPAD 
kg/day 


1x 


O083mg/ 


Prenatal  developmental  toxKtty/rabt>it 

LOAEL  =  70  mg/kg/day  based  on  increased  mal- 
formations (arthrogryposis  of  front  extremities  and 
small  orbital  cavityAokJed  retina)  ar>d  variatkjns 
(fk)ating  ribs  and  accelerated  ossificatkm). 


Acute  dietary 

general  populatk>n  irKlud- 

^    ing  infants  and  cfiildren 


NOAEL  =  50 
UF'  =300 

Acute  RfD  =  aPAD  =  0.17  mg/ 
kg/day 


1x 


Acute  oral  neurotoxk:ity/rat 

LOAEL  =  150  mg/kg/day  based  on  FOB  effects 
(pilorectkxi,  decreased  activity,  gait  abnormalities, 
decreased  body  temperature,  and/or  decreased 
rearing). 


Ctironk:  dietary 
ail  populatk>ns 


NOAEL=  7.9 
UF'  =300 

Chronic  RfD  =  cPAD 
mg/kg/day 


1x 


0.026 


2-Generatk)n  reproductk>n/rat 
LOAEL  =  57.5  mg/kg/day  based  on  decreased  body 
weights,  body  weight  gains,  and  liver  weights. 


Cancer 


ClassifKatkxi:  "Likely  to  be  carcinogertic  to  humans"  by  ttie  oral  route,  based  on  thyrokl  tumors  in  high-dose 

male  and  female  rats.  The  FQPA  SF  Committee  furiher  recommended  a  linear  k>w-dose  extrapolation  approach 

for  ttie  quantificatk>n  of  human  carx:er  risk  based  on  the  thyroid  tumors  in  rats.  Qi*  =  1.59  x  10-^  based  upon 

male  rat  thyrokj  adenomas  and/or  carcinomas  combined. 


'  UF  (uncertainty  factor),  FQPA  Safety  Factor  (SF),  no-observed-adverse-effect-level  (NOAEL),  lowqst-observed-adverse-effect-level  (LOAEL), 
acute  Population  Adjusted  Dose  (aPAD),  chronic  Populatkxi  Adjusted  Dose  (cPAD),  reference  dose  (RfD). 
*  The  reference  to  the  FQPA  SF  refers  to  any  additkxial  SF  retained  due  to  concems  unique  to  ttie  FQPA. 


C.  Exposure  Assessment 

1 .  Dietary  exposure  from  food  and 
feed  uses.  This  activity  reflects  the 
establishment  of  the  first  U.S.  import 
tolerance  for -tolylfluanid  on  apple, 
grape,  hop,  and  tomato  without  a  U.S. 
registration.  Since  there  are  no  other 
food  or  feed  uses  in  the  United  States, 
the  only  exposure  to  occur  is  dietary. 

Risk  assessments  were  conducted  by 
EPA  to  assess  dietary  exposures  from 
tolylfluanid  in  food  as  follows: 

i.  Acute  exposure.  Acute  dietary  risk 
assessments  are  performed  for  a  food- 
use  pesticide  if  a  toxicological  study  has 
indicated  the  possibility  of  an  effect  of 


concern  occurring  as  a  result  of  a  one 
day  or  single  exposure.  The  Dietary 
Exposure  Evaluation  Model 
(DEEMT^'^7.76)  analysis  evaluated  the 
individual  food  consumption  as 
reported  by  respondents  in  the  United 
States  Department  of  Agricxilture 
(USDA)  1989-1992  nationwide 
Continuing  Siuveys  of  Food  Intake  by 
Individuals  (CSFII)  and  accumulated 
exposure  to  the  chemical  for  each 
commodity.  The  following  assumptions 
were  made  for  the  acute  Tier  2  (partially 
refined  analysis)  exposure  assessments: 
An  aPAD  of  0.083  mg/kg/day  was  used 
for  females  between  13  and  50  years  of 


age  based  on  developmental  toxicity  in 
rabbits.  An  aPAD  of  0.17  was  used  for 
the  general  U.S.  population  (including 
infants  and  children)  based  on  acute 
neurotoxicity  in  rats.  Anticipated 
residues  were  calculated  based  upon 
submitted  field  trial  and  livestock 
metabolism  data  for  all  proposed  uses  of 
tolylfluanid. 

The  resulting  acute  dietary  exposure 
estimates  do  not  exceed  EPA's  level  of 
concern  {<100%  aPAD)  at  the  95«h 
exposure  percentile  for  females  13-50 
years  old  (42%  aPAD),  the  general  U.S. 
population  (31%  of  the  aPAD)  and  all 
other  population  subgroups.  The  most 
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highly  exposed  population  subgroup  is 
infants  (<1  year  old,  at  100%  of  the 
aPAD). 

TABLE  3.— ACUTE  DIETARY  EXPOSURE 

TO  Tolylfluanid 


Population  Sub- 
group 

Acute  Dietary^ 

Dietary  Expo- 
sure (mg/kg/ 
day) 

% 
aPAD 

U.S.  Population 
(total) 

0.051973 

31. 

All  Infants 
(<  1  year  okJ) 

0.169772 

100 

Children 
1-6  years  old 

0.159553 

94 

ChiMren 
7-12  years  old 

0.063237 

37 

Females 
13-50  years  old 

0.034529 

20 

Males 

13-19  years  okl 

0.023476 

14 

Males 

20+ years  oW 

0.030744 

18 

Senk>rs 
55+  years  oW 

0.033375 

20 

accumulated  exposure  to  the  chemical 
for  each  commodity.  The  following 
assumptions  were  made  for  the  chronic 
exposiu^  assessments: 

A  cPAD  of  0.026  mg/kg/day  was  used 
based  on  the  2-generation  rat 
reproduction  study.  All  dietary 
exposiwe  fit)m  the  proposed 
commodities  is  from  imported 
commodities.  Import  share  data 
generated  within  the  Agency  were  used 
in  the  assessment  to  estimate  what 
proportion  of  the  grape,  apple,  hop,  and 
tomato  consumed  in  the  United  States 
are  imported.  Modified  DEEM^**^ 
processing  factors  based  on  the  results 
of  processing  studies  were  used  for 
raisins  and  apple  and  grape  juice/juice 
concentrates.  Default  DEEM™ 
processing  factors  were  used  for  all 
other  processed  commodities. 
Anticipated  residues  calculations  were 
used  based  upon  submitted  field  trial 
and  livestock  metabolism  data. 

Table  4.— Chronic  Exposure  to 
Tolylfluanid 


1  Acute  dietary  endpoint  of  0.083  mg/kg/day 
applies  to  females  13-50  years  oM  only;  acute 
dietary  endpoint  of  0.17  mg/kg/day  applies  to 
the  general  U.S.  populatk>n  (including  infants 
and  chiklren). 

The  assessment  of  acute  dietary' 
exposure  used  the  following 
conservative  assumptions  likely  to 
generate  upper-end  estimates  of  the 
quantity  of  tolylfluanid  and  tolylfluanid 
residues  ingested: 

•  No  import  consumption  data  were 
used  in  the  assessment  (i.e.,  the 
assessment  assumes  that  all  acute 
dietary  exposure  from  the  proposed 
commodities  is  from  imported 
commodities). 

•  100%  crop  treated  (CT)  was 
assiuned  for  these  imported 
commodities:  All  imported  grape,  apple, 
hop,  and  tomato  were  assumed  to  have 
been  treated  with  tolylfluanid  and  to 
have  tolylfluanid  residues  at  the  level  of 
the  tolerance. 

Inclusion  of  additional  data,  such  as 
%CT/import  consumption  data  and/or 
monitoring  data  (including  metabolites 
of  concern),  could  be  made  in  order  to 
refine  the  acute  dietary  exposure 
assessment. 

ii.  Chronic  exposure.  In  conducting 
this  chronic  dietary  risk  assessment  the 
DEEM*"^  analysis  evaluated  the 
individual  fooid  consumption  as 
reported  by  respondents  in  the  USDA 
1989-1992  nationwide  CSFII  and 


Populatkm  Sub- 
group 

Chronta  Dietary^ 

Dietary 

Exposure 

(mg/kg/ 

day) 

%  aPAD 

U.S.  PopulatkMi 
(total) 

0.000780 

3 

All  Infsmts 
(<  1  year  okJ) 

0.003397 

13 

Chiklren 
1-6  years  oW 

0.003638 

14 

ChiWren 
7-12  years  oW 

0.001029 

4 

Females 
13-50  years  oW 

0.000399 

2 

Males 

13-19  years  oW 

0.000342 

1 

Males 

20+ years  okJ 

0.000340 

1 

Seniors 
55+  years  oW 

0.000333 

1 

^Chronk:  dietary  endpoint  of  0.026  mg/kg/ 
day  applies  to  general  U.S.  populatkm  and  all 
populatk)n  subgroups. 

The  assessment  of  chronic  dietary 
exposure  for  the  general  U.S.  population 
and  all  population  subgroups  (including 
infants  and  children)  used  the  following 
conservative  assumptions  to  generate 
upper-end  estimates  of  the  quantity  of 
tolylfluanid  and  tolylfluanid  residues 
ingested: 

•  100%  CT  was  assumed  for  these 
imported  commodities:  All  imported 


grape,  apple,  hop,  and  tomato  were 
assiuned  to  have  been  treated  with 
tolylfluanid  and  to  have  tolylfluanid 
residues  at  the  level  of  the  tolerance. 

•  The  calculated  ARs  (parent  and 
additional  metabolites  of  concern  not  in 
tolerance  expression)  are  based  on  field 
trial  data,  submitted  by  the  registrant  to 
support  tolerances.  Field  trial  residue 
data  are  generally  considered  by  the 
Agency  as  an  upper-end  or  a  worst  case 
scenario  of  possible  residues  and  are 
more  suited  to  the  requirements  of 
tolerance  setting,  because  it  requires 
highest  rates  of  application  and  shortest 
PHI,  than  to  the  requirements  of  dietary 
exposure  assessment  (when  a  more 
realistic  estimate  is  desired). 

The  chronic  dietary  exposure 
estimates  do  not  exceed  EPA's  level  of 
concern  (<100%  cPAD)  for  the  general 
U.S.  population  (3%  cPAD)  and  all 
population  subgroups.  The  most  highly 
exposed  population  subgroup  is 
children  1-6  years  old  at  14%  of  the 
cPAD. 

iii.  Cancer.  A  partially  refined,  cancer 
dietary  exposiue  assessment  was 
conducted  for  the  general  U.S. 
population  using  the  same  assumptions 
as  were  used  in  the  chronic  risk 
assessment  (listed  in  the  preceding 
section).  Import  share  data  generated 
within  the  Agency  were  used  in  the 
assessment  to  estimate  what  proportion 
of  the  grape,  apple,  hop,  and  tomato 
consiuned  in  the  United  States  are 
imported.  Modified  DEEM^^  processing 
factors  based  on  the  results  of 
processing  studies  were  used  for  raisins 
and  apple  and  grape  juice/juice 
concentrates.  Default  DEEM""^ 
processing  factors  were  used  for  all 
other  processed  commodities  The 
cancer  risk  estimate  is  1.2  x  10-"  for  the 
general  U.S.  population. 

For  cancer  dietary  risk  estimates,  the 
Agency  is  generally  concerned  with 
cancer  risks  that  exceed  the  range  of  1 
X  10-8.  The  following  conservative 
assumptions  were  used  in  the  cancer 
dietary  exposure  assessment: 

•  The  percent  import  consumption 
information  used  for  apple,  grape  and 
tomato  commodities  assume  that  100% 
of  these  imported  commodities  are 
treated  with  tolylfluanid. 

•  The  calculated  ARs  are  based  on 
field  trial  data,  submitted  by  the 
registrant  to  support  tolerances.  Field 
trial  residue  data  are  generally 
considered  by  the  Agency  as  providing 
an  upper-end  scenario  of  possible 
residues  and  are  more  suited  to  the 
requirements  of  tolerance  setting, 
because  it  requires  highest  rates  of 
application  and  shortest  PHI,  than  to  the 
requirements  of  dietary  exposure 
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assessment  (when  a  more  realistic 
estimate  is  desired). 

With  additional  refinements  to  the 
dietary  exposiire  assessment  (i.e., 
coimtry-specific  percent  import 
consumption  data  and/or  monitoring 
data  (including  metabolites  of  concern) 
the  Agency  expects  the  estimated  cancer 
risk  to  be  significantly  lower. 

iv.  Anticipated  residue  and  %CT. 

Section  408(b)(2)(E)  of  the  FFDCA 
authorizes  EPA  to  use  available  data  and 
information  on  the  anticipated  residue 
levels  of  pesticide  residues  in  food  and 
the  actual  levels  of  pesticide  chemicals 
that  have  been  measured  in  food. 
Adequate  reliable  information  was  not 
available  on  the  fi-action  of  imported 
grape,  apple,  hop,  and  tomato  which 
were  treated  with  tolylfluanid,  therefore 
the  Agency  assumed  that  all  these 
commodities  were  treated  (100%  CT).  In 
addition,  the  Agency  must  provide  for 
periodic  evaluation  of  any  estimates 
used.  As  required  by  section 
408(b)(2)(E)  of  the  FFDCA,  EPA  will 
issue  a  data  call-in  for  information 
relating  to  anticipated  residues  to  be 
submitted  no  later  than  5  years  from  the 
date  of  issuance  of  this  tolerance. 

Section  408(b)(2)(F)  of  the  FFDCA 
states  that  the  Agency  may  use  data  on 
the  actual  percent  of  food  treated  for 
assessing  chronic  dietary  risk  only  if  the 
Agency  can  make  the  following 
findings:  Condition  1,  that  the  data  used 
are  reliable  and  provide  a  valid  basis  to 
show  what  percentage  of  the  food 
derived  from  such  crop  is  likely  to 
contain  such  pesticide  residue; 
Condition  2,  that  the  exposure  estimate 
does  not  underestimate  exposure  for  any 
significant  subpopulation  group;  and 
Condition  3,  if  data  are  available  on 
pesticide  use  and  food  consumption  in 
a  particular  area,  the  exposure  estimate 
does  not  understate  exposure  for  the 
population  in  such  area.  In  addition,  the 
Agency  must  provide  for  periodic 
evaluation  of  any  estimates  used.  To 
provide  for  the  periodic  evaluation  of 
the  estimate  of  %CT  as  required  by 
section  408(b)(2)(F)  of  the  FFDCA,  EPA 
may  require  registrants  to  submit  data 
on  %CT.  The  Agency  used  %CT 
information  as  follows: 

Since  the  tolerances  being  established 
are  for  imported  commodities  only  and 
a  petition  for  domestic  use  of 
tolyfluanid  is  not  currently  pending 
with  EPA,  the  Agency  analyzed  the 
amoimt  of  imported  apple,  grape,  hop, 
and  tomato,  relative  to  domestic 
production,  and  derived  a  "percent  crop 
imported"  figure  for  each  commodity. 
The  Agency  based  this  analysis  on 
import  and  domestic  production  data 
available  from  the  USDA  for  the  years 
1995  through  1999.  The  proportion  of 


imports  relative  to  domestic  production 
for  each  of  the  commodities  are  as 
follows:  Fresh  apple — 5.6%;  apple 
juice — 56.4%;  canned  apple — 0.1%; 
besh  grape — 0.2%,  grape  juice— 43.4%; 
fresh  tomato — 16.4%;  and  processed 
tomato — 4.1%.  The  Agency's  analysis 
assumed  100%  for  hop.  Tolylfluanid  is 
currently  only  registered  for  use  in  a 
small  number  of  European  countries, 
however,  the  estimates  stated  in  this 
unit  reflect  total  imports  of  these 
commodities  into  the  United  States,  not 
just  imports  fi-om  Europe.  Therefore,  the 
values  used  in  the  Agency's  risk 
assessment  assume  that  all  imported 
commodities  contain  residues  of 
tolyfluanid.  These  assvunptions  fulfill 
Condition  1  by  overestimating  the 
portion  of  imported  apple,  grape,  hop, 
and  tomato  with  tolylfluanid  residues. 
As  to  Conditions  2  and  3,  regional 
consumption  information  and 
consimiption  information  for  significant 
subpopulations  is  taken  into  account 
through  EPA's  computer-based  model 
for  evaluating  the  exposure  of 
significant  subpopulations  including 
several  regional  groups.  Use  of  this 
consumption  information  in  EPA's  risk 
assessment  process  ensures  that  EPA's 
exposure  estimate  does  not  imderstate 
exposure  for  any  significant 
subpopulation  group  and  allows  the 
Agency  to  be  reasonably  certain  that  no 
regional  population  is  exposed  to 
residue  levels  higher  than  those 
estimated  by  the  Agency. 

2.  Dietary  exposure  from  drinking 
water.  Residues  in  drinking  water  are 
not  expected  to  result  as  a  consequence 
of  establishing  an  import  tolerance  for 
tolylfluanid  residues  in  or  on  apple, 
grape,  hop,  and  tomato.  Tolylfluanid  is 
not  registered  for  use  in  the  United 
States.  Therefore,  exposure  through 
drinking  water  is  unlikely. 

3.  From  non-dietary  exposure.  The 
term  "residential  exposure"  is  used  in 
this  document  to  refer  to  non- 
occupational, non-dietary  exposure 
(e.g.,  for  lawn  and  garden  pest  control, 
indoor  pest  control,  termiticides,  and 
flea  and  tick  control  on  pets). 
Tolylfluanid  is  not  registered  for  use  on 
any  sites  that  would  result  in  residential 
exposure. 

4.  Cumulative  exposure  to  substances 
with  a  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  of  the  FFDCA 
requires  that,  when  considering  whether 
to  establish,  modify,  or  revoke  a 
tolerance,  the  Agency  consider 
"available  information"  concerning  the 
cumulative  effects  of  a  particular 
pesticide's  residues  and  "other 
substances  that  have  a  common 
mechanism  of  toxicity." 


EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
tolylfluanid  has  a  conunon  mechanism 
of  toxicity  with  other  substances  or  how 
to  include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cimiulative  risk  approach  based  on  a 
common  mechanism  of  toxicity, 
tolylfluanid  does  not  appear  to  produce 
a  toxic  metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  tolylfluanid  has  a  common 
mechanism  of  toxicity  with  other 
substances.  For  information  regarding 
EPA's  efforts  to  determine  which 
chemicals  have  a  common  mechanism 
of  toxicity  and  to  evaluate  the 
cumulative  effects  of  such  chemicals, 
see  the  final  rule  for  Bifenthrin  Pesticide 
Tolerances  (62  FR  62961,  November  26, 
1997). 

D.  Safety  Factor  for  Infants  and 
Children 

1.  In  general.  Section  408  of  the 
FFDCA  provides  that  EPA  shall  apply 
an  additional  10-fold  margin  of  safety 
for  infants  and  children  in  the  case  of 
threshold  effects  to  account  for  prenatal 
and  postnatal  toxicity  and  the 
completeness  of  the  data  base  on 
toxicity  and  exposure  unless  EPA 
determines  that  a  different  margin  of 
safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  MOE 
analysis  or  tluough  using  uncertainty 
(safety)  factors  in  calculating  a  dose 
level  that  poses  no  appreciable  risk  to 
himians. 

2.  Prenatal  and  postnatal  sensitivity. 
There  is  no  quantitative  or  qualitative 
evidence  of  increased  susceptibility 
following  in  utero  exposure  in  the 
prenatal  developmental  study  in  rats. 
Although  there  is  qualitative  evidence 
of  increased  susceptibility  in  the 
prenatal  developmental  study  in  rabbits 
and  in  the  2 -generation  reproduction 
study  in  rats,  the  Agency  did  not 
identify  any  residual  uncertainties  after 
establishing  toxicity  endpoints  and 
traditional  UFs  to  be  used  in  the  risk 
assessment  of  tolylfluanid. 

3.  Conclusion.  There  is  a  complete 
toxicity  data  base  for  tolylfluanid  and 
exposure  data  are  complete  or  are 
estimated  based  on  data  that  reasonably 
accounts  for  potential  exposures.  The 
RfDs  established  are  protective  of  pre-/ 
post-natal  toxicity  following  acute  and 
chronic  exposures.  The  Agency 
therefore  concluded  that  no  Special 
FQPA  FS  is  necessary  to  protect  the 
safety  of  infants  and  children  in 
assessing  tolylfluanid  exposure  and 
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risks.  However,  a  FQPA  factor  in  the 
form  of  data  base  UF  (UFdb)  of  3x  was 
applied  to  the  acute  RfDs  and  chronic 
F^Ds  to  account  for  the  comparative 
thyroid  assay  (adult  versus  yoimg 
animals)  data  requirement.  3X  is 
adequate  in  this  case  since  the  observed 


thyroid  hormone  changes  that 
necessitated  the  additional  study 
occurred  at  a  dose  level  more  than 
three-fold  higher  than  the  dose  levels 
(based  on  developmental  and 
reproductive  toxicity)  used  as  the  basis 
for  endpoints  for  risk  assessment.  Thus, 


use  of  an  additional  3X  FQPA  SF  will 
provide  at  least  a  lOX  margin  of  safety 
regarding  the  effects  for  which  there  is 
some  uncertainty  and  for  which 
additional  data  is  required. 


Table  5.— Additional  FQPA  Safety  Factor 


LOAEL  to  NOAEL  (UFJ 

.Stibchfonic  to  Chronic 
(UFs) 

Incomplete 
Database 

(UFdb) 

Special  FQPA  Safety  Factor  (Hazard 
and  Exposure) 

Magnitude  of  factor 

1X 

IX 

3X 

IX 

Rationale  for  the  factor 

No  LOAEL  to  NOAEL  ex- 
trapolations pertormed 

No  siibchronic  to  chronic 
extrapolations  per- 

III             IMP     ^^ 

1 

Lack  of  com- 
parative thy- 
roid assay 

(adult  versus 
young  ani- 
mate) 

Ho  residual  uncertainties  regarding 
pre-  or  post-natal  toxicity  or  com- 
pleteness of  the  toxicity  or  expo- 
sure data  bases 

Endpoints  to  wttich  the 
factor  is  applied 

Not  applicat)le  (NA) 

NA 

All  dietary  ex- 
posure sce- 
narios 

NA 

E.  Aggregate  Risks  and  Determination  of 
Safety 

1.  Acute  risk.  Using  the  exposure 
assumptions  discussed  in  this  unit  for 
acute  exposiue,  the  acute  dietary 
exposure  from  food  to  tolylfluanid  will 
occupy  31%  of  the  aPAD  for  the  U.S. 
popidation,  20%  of  the  aPAD  for 
females  13  years  and  older,  100%  of  the 
aPAD  for  infants  <  lyear  old,  and  94% 
of  the  aPAD  for  children  between  7  and 
12  years  old.  In  addition,  there  is  no 
potential  for  acute  dietary  exposiire  to 
tolylfluanid  in  drinking  water.  Although 
this  risk  assessment  projects  that  infants 
under  1  year  of  age  will  receive  the 
maximum  safe  exposure,  for  the  reasons 
detailed  in  this  imit,  this  assessment  is 
likely  to  substantially  overstate  risk. 

2.  Chroruc  risk.  Using  the  exposure 
assumptions  described  in  this  unit  for 
chronic  exposure,  EPA  has  concluded 
that  exposure  to  tolylfluanid  from  food 
will  utilize  3%  of  the  cPAD  for  the  U.S. 
population,  13%  of  the  cPAD  for  infants 
<  1  year  old,  and  14%  of  the  cPAD  for 
children  between  1  and  6  years  old. 
There  are  no  residential  uses  for 
tolylfluanid  that  result  in  chronic 
residential  exposure  to  tolylfluanid. 

3.  Short-term  risk.  Short-term 
aggregate  exposure  takes  into  account 
residential  exposiu«  plus  chronic 
exposure  to  food  and  water  (considered 
to  be  a  background  exposure  level). 
Tolylfluanid  is  not  registered  for  use  on 
any  sites  that  would  result  in  residential 
exposure.  Therefore,  a  short-term 
aggregate  risk  was  not  performed. 

4.  bitermediate-tenn  risk. 
Tolylfluanid  is  not  registered  for  use  on 
any  sites  that  would  result  in  residential 


exposure.  Therefore,  an  intermediate- 
term  aggregate  risk  was  not  performed. 

5.  Aggregate  cancer  riskfitr  U.S. 
population.  The  cancer  risk  estimate  for 
the  general  U.S.  population  itom 
tolylfluanid  is  1.2  x  10^.  In  general,  the 
Agency's  level  of  concern  for  cancer 
exposure  is  for  risks  in  the  range  of  1  x 
10-^  and  this  risk  estimate  is 
comfortably  with  this  range.  Moreover, 
several  conservative  assumptions  were 
included  in  the  assessment  («iimierated 
in  Unit  m.C.l.,  Dietary  exposure  frt>m 
food  and  feed  uses).  With  additional 
refinements  to  the  dietary  exposure 
assessment  (i.e.,  country-specific 
percent  import  consumption  data  and/ 
or  monitoring  data  (including 
metabolites  of  concern),  the  Agency 
expects  the  cancer  risk  to  be 
substantially  lower. 

6.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  the  general 
population,  and  to  infants  and  children 
from  aggregate  exposure  to  tolylfluanid 
residues. 

IV.  Other  Considerations 

A.  Analytical  Enforcement  Methodology 

For  tolylfluanid  in/on  apple,  grape, 
hop,  and  tomato,  the  submitted 
independent  laboratory  validation  (ILV) 
using  a  gas  chromatograph  (GC)/theiinal 
ionization  detector  (TID)  procediu« 
designated  as  Method  00441  and 
entitled  Determination  of  Tolylfluanid 
in/ on  Various  Raw  Agricultural  and 
Processed  Commodities  has  been 
received  and  the  method  has  been 
forwarded  to  the  Agency's  laboratory  for 


validation.  The  petitioner  will  be 
required  to  make  any  modifications  or 
revisions  to  the  proposed  method 
resulting  from  EPA's  validation. 

The  petitioners  submitted  the 
multiresidue  data  concerning  the 
recovery  of  tolylfluanid  residues  using 
the  Food  and  Drug  Administration 
(FDA)  MRM  protocols  (PAM  Vol.  I)  and 
following  modified  cleanup  procedures. 
These  results  indicate  that  tolylfluanid 
is  likely  to  be  recovered  through  FDA 
MRM  Protocols  D  and  E.  The  results 
have  been  forwarded  to  the  FDA  for 
inclusion  in  the  Pesticide  Analytical 
Method  Volume  I. 

Prior  to  publication  and  upon  request, 
the  method  will  be  available  from  the 
Analytical  Chemistry  Branch  (ACB), 
BEAD  (75053),  Environmental  Science 
Center,  701  Mapes  Rd.,  Ft.  George  C. 
Meade,  MD  20755-5350.  Contact 
Francis  D.  Griffith,  Jr.,  telephone 
number:  (410)  305-2905;  e-mail  address: 
griffith.francis&epa.gov.  The  analytical 
standaids  are  also  available  from  the 
EPA  National  Standard  Repository  at 
the  same  location. 

Based  on  the  proposed  uses,  a  residue 
enforcement  method  for  livestock 
conunodities  is  not  necessary  at  this 
time. 

B.  International  Residue  Limits 

There  are  no  Canadian  or  Mexican 
MRLs  established  for  tolylfluanid 
residues  in/on  crop  commodities.  The 
Codex  Alimentarius  Commission  has 
established  MRLs  for  tolylfluanid  . 
residues  in/on  various  commodities, 
including  currant  at  5  ppm,  gherkin  at 
2  ppm,  lettuce  head  at  1  ppm,  pome 
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fruits  at  5  ppm,  strawberry  at  3  ppm, 
and  tomato  at  2  ppm.  The  Codex  MRLs 
are  expressed  in  terms  of  tolylfluanid 
per  se.  Although  the  submitted  residue 
data  support  the  proposed  tolerance  of 
1.0  ppm  on  tomato,  the  Agency  is 
establishing  this  tolerance  at  2.0  ppm  in 
order  to  harmonize  with  the  current 
Codex  MRL.  i 

V.  Conclusion 

Therefore,  the  tolerance  is  established 
for  residues  of  tolylfluanid,  (1,1- 
dichloro-N-[(dimethylamino)-sulfonyl]- 
l-fluoro-N-{4- 

methylphenyl)methanesulfenamide),  in 
or  on  apple  at  5  ppm,  grape  at  11  ppm, 
hop  at  jo  ppm,  and  tomato  at  2  ppm. 

VI.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procediues  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA,  EPA  will  continue 
to  use  those  procedures,  with 
appropriate  adjustments,  imtil  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  of  the  FFDCA 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  regulation 
for  an  exemption  from  the  requirement 
of  a  tolerance  issued  by  EPA  under  new 
section  408(d)  of  the  FFDCA.  as  was 
providedin  the  old  sections  408  and 
409  of  the  FFDCA.  However,  the  period 
for  filing  objections  is  now  60  days, 
rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  ID  number 
OPP-2002-0216  in  the  subject  line  on 
the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  November  25,  2002. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 


CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked" 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900C), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001.  You  may  also  deliver 
your  request  to  the  Office  of  the  Hearing 
Clerk  in  Rm.l04,  Crystal  Mall  #2, 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA. 
The  Office  of  the  Hearing  Clerk  is  open 
fix>m  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  number  for  the  Office  of  the 
Hearing  Clerk  is  (703)  603-0061. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  yoiu  request  for  such  a  waiver  to: 
James  Hollins,  Information  Resoiut:es 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  VI.A.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.2.  Mail  your 


copies,  identified  by  docket  ID  number 
OPP-2002-0216.  to:  Public  Information 
and  Records  Integrity  Branch, 
Information  Resources  and  Services 
.Division  (7502C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460-0001.  In  person 
or  by  courier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
I.B.2.  You  may  also  send  an  electronic 
copy  of  your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 
ASCn  file  format.  Do  not  include  any 
CBI  in  your  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  your 
request  at  many  Federal  Depository 
Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  accoimt 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify    - 
the  action  requested  (40  CFR  178.32). 

Vn.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  a  tolerance 
under  section  408(d)  of  the  FFDCA  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  t3rpes 
of  actions  from  review  imder  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51 735 , 
October  4, 1993).  Because  this  rule  has 
been  exempted  from  review  under 
Executive  Order  12866  due  to  its  lack  of 
significance,  this  rule  is  not  subject  to 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  (66  FR  28355,  May 
22,  2001).  This  final  rule  does  not 
contain  any  information  coUections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
lufunded  mandate  as  described  under 
Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104—4).  Nor  does  it  require  any 
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special  considerations  imder  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  fustics  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994);  or  OMB  review  or  any  Agency 
action  under  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997). 
This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  petition 
imder  section  408(d)  of  the  FFDCA, 
such  as  the  tolerance  in  this  final  rule, 
do  not  require  the  issuance  of  a 
proposed  rule,  the  requirements  of  the 
R^atory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply.  In 
addition,  the  Agency  has  determined 
that  this  action  will  not  have  a 
substantial  direct  effect  on  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entiUed 
Federalism  (64  FR  43255,  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 


government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
direcUy  regulates  growers,  food 
processors,  food  handlers,  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  section  408(n)(4)  of  the 
FFDCA.  For  these  sam^  reasons,  the 
Agency  has  determined  that  this  rule 
does  not  have  any  "tribal  implications" 
as  described  in  Executive  Order  13175, 
entiUed  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (65  FR 
67249,  November  6,  2000).  Executive 
Order  13175,  requires  EPA  to  develop 
an  accoimtable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  order  to  include  regxilations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
efiiacts  on  tribal  governments,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
llius,  Executive  Order  13175  does  not 
apply  to  this  rule. 

Vm.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 


Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Sttbiects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure, 
Agricultmal  commodities,  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  September  13,  2002. 
lames  lones. 

Acting  Director,  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Aadiority:  21  U.S.C.  321(q),  346(a)  and 
371. 

2.  Section  180.584  is  added  to  subpart 
C  to  read  as  follows: 

f180.5M    Tolymuanid,  tolerancM  for 


(a)  General.  Tolerances  are 
established  for  residues  of  tolylfluanid, 
1 , 1  -dichloro-N-  [(dimethy  lamino)- 
sulfonyll-l-fluoro-N-(4- 
methylphenyl)methanesulfenamide  in 
or  on  the  following  commodities. 


Commodity 

Parts  per  million 

Acxile^             

5.0 

Graoe^ 

11 

Hoo^ 

30 

Tomato' 

2.0 

No  U.S.  registration  as  of  August  31,  2002. 
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(b)  Section  18  emergency  exemptions. 
[Reserved] 

(c)  Tolerances  with  regional 
registrations.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

[FR  Doc.  02-24094  Filed  9-24-02;  8:45  am] 

BILLING  CODE  6560-W-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180    ' 
[OPP-2002-0234;  FRL-719e-31 

Ruroxypyr  1-metttylheptyl  ester; 
Pesticide  Tolerances  for  Emergency 
Exemptions 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Final  rule.  I 

I 

SUMMARY:  This  regulation  establishes 
time-limited  tolerances  for  combined 
residues  of  fluroxypyr  [l-methylheptyl 
ester  l-methylheptyl  {(4-amino-3,5- 
dichloro-6-fluoro-2- 

pyridinyl)oxy)acetate]  and  its  metabolite 
fluroxypyr  [((4-amino-3,5-dichloro-6- 
fluoro-2-pyridinyl)oxy)acetic  acid]  in  or 
on  sorghimi,  gfain  at  0.035  parts  per 
million  (ppm);  sorghum,  forage  at  2.0 
ppm;  and  sorghum,  grain,  stover  at  4.0 
ppm.  This  action  is  in  connection  with 
a  crisis  exemption  declared  by  the  state 
of  Kansas  under  section  18  of  the 
Federal  Insecticide,  Fimgicide,  and 
Rodenticide  Act  (FIFRA)  authorizing 
use  of  the  pesticide  on  sorghimi.  This 
regulation  establishes  maximum 
permissible  levels  for  residues  of 
fluroxypyr  l-methylheptyl  ester  and  its 
metabolite,  all  expressed  as  fluroxypyr 
in  these  food  commodities.  The 
tolerances  will  expire  and  are  revoked 
on  December  31,  2005. 
DATES:  This  regulation  is  effective 
September  25,  2002.  Objections  and 
requests  for  hearings,  identified  by 
docket  ID  nimiber  OFP-2002-0234, 
must  be  received  on  or  before  November 
25,  2002. 

ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  in  person,  or  by  courier.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  VII.  of  the 
SUPPLEMENTARY  rNPORMATION.  To  ensure 
proper  receipt  by  EPA,  your  objections 
and  hearing  requests  must  identify 
docket  ED  number  OPP-2002-0234  in 
the  subject  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Libby  Pemberton,  Registration 
Division  (7505C),  Office  of  Pesticide 


Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460-0001;  telephone 
number:  (703)  308-9364;  e-mail  address: 
sec-l&-Mailbox@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agriodtural 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  Potentially 
affected  categories  and  entities  may 
include,  but  are  not  limited  to: 


Categories 

NAICS 
Codes 

Fxamples  of  Po- 
tentially Affected 
Entities- 

Industry 

111 
112 
311 

32532 

Crop  production 
Animal  production 
Food  manufac- 
turing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities,  ff  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  This 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  dociiment,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  home  page  at  http:// 
www.epa.gov/.  To  access  this  dociunent, 
on  the  home  page  select  "Laws  and 
Regulations,"  "Regulations  and 
Proposed  Rules,"  and  then  look  up  the 
entry  for  this  document  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  A  frequently 
updated  electronic  version  of  40  CFR 
part  180  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/ 
cfrhtml_00/Tit}e_40/40cfrl80_00.html,  a 
beta  site  currently  imder  development. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  imder  docket  ID  number  OPP- 


2002-0234.  The  official  record  consists 
of  the  documents  specifically  referenced 
in  this  action,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  Confidential 
Business  Information  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  docimients  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Km.  119,  Mall  #2, 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA, 
from  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703)  305-5805. 

n.  Background  and  Statutory  Findings 

EPA,  on  its  own  initiative,  in 
accordance  with  sections  408(e)  and 
408(1)(6)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA),  21  U.S.C.  346a, 
is  establishing  tolerances  for  combined 
residues  of  the  herbicide  fluroxypyr  1- 
methylheptyl  ester,  [1-methylhep^l  ((4- 
amino-3,5-dichloro-6-fluoro-2- 
pyridinyl)oxy)acetate]  and  its  metabolite 
fluroxypyr  [((4-amino-3,5-dichloro-6- 
fluoro-2-pyridinyl)oxy)acetic  acid],  in  or 
on  sorghum,  grain  at  0.035  ppm; 
sorghimi,  forage  at  2.0  ppm;  and 
sorghum,  grain,  stover  at  4.0  ppm.  These 
tolerances  will  expire  and  are  revoked 
on  December  31,  2005.  EPA  will  publish 
a  document  in  the  Federal  Register  to 
remove  the  revoked  tolerances  from  the 
Code  of  Federal  Regulations. 

Section  408(1)(6)  of  the  FFDCA 
requires  EPA  to  establish  a  time-limited 
tolerance  or  exemption  from  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  from  the  use  of  a  pesticide  imder 
an  emergency  exemption  granted  by 
EPA  under  section  18  of  FIFRA.  Such 
tolerances  can  be  established  without 
providing  notice  or  period  for  public 
comment.  EPA  does  not  intend  for  its 
actions  on  section  18  related  tolerances 
to  set  binding  precedents  for  the 
application  of  section  408  and  the  new 
safety  standard  to  other  tolerances  and 
exemptions.  Section  408(e)  of  the 
FFDCA  allows  EPA  to  establish  a 
tolerance  or  an  exemption  from  the 
requirement  of  a  tolerance  on  its  own 
initiative,  i.e.,  without  having  received 
any  petition  itom  an  outside  party. 

Section  408(b)(2)(A)(i)  of  die  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
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residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b){2)(A)(ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 

residue. . . ."      

Section  18  of  FIFRA  authorizes  EPA 
to  exempt  any  Federal  or  State  agency 
from  any  provision  of  FIFRA,  if  EPA 
determines  that  "emergency  conditions 
exist  which  require  such  exemption." 
This  provision  was  not  amended  by  the 
Food  Quality  Protection  Act  (FQPA). 
EPA  has  established  regulations 
governing  such  emergency  exemptions 
in  40  CFR  part  166. 

m.  Emergency  Exemption  for 
Fluroxypyr  on  Sorghum  and  FFDCA 
Tolerances 

Due  primarily  to  unusual  drought 
conditions,  registered  alternative 
herbicides  have  proven  ineffective. 
Drought  conditions  have  resulted  in 
poor  activation  of  preemegence 
herbicides.  Available  post  emergence 
herbicides  are  proving  ineffective  due  to 
the  drought  hardened  condition  of  the 
kochia  infestations.  Kansas  has  declared 
a  crisis  exemption  imder  FIFRA  section 
18  for  the  use  of  fluroxypyr  on  sorghum 
for  control  of  kochia. 

As  part  of  its  assessment  of  this 
emergency  exemption,  EPA  assessed  the 
potential  risks  presented  by  residues  of 
fluroxypyr  in  or  on  sorghum,  grain  and 
its  associated  commodities.  In  doing  so, 
EPA  considered  the  safety  standard  in 
FFDCA  section  408(b)(2),  and  EPA 
decided  that  the  necessary  tolerance  . 
under  FFDCA  section  408(1)(6)  would  be 
consistent  with  the  safety  standard  and 
with  FIFRA  section  18.  Consistent  with 
the  need  to  move  quickly  on  the 
emergency  exemption  in  order  to 
address  an  urgent  non-routine  situation 
and  to  ensure  that  the  resulting  food  is 
safe  and  lawful,  EPA  is  issuing  this 
tolerance  without  notice  and 
opportunity  for  public  comment  as 
provided  in  section  408(1)(6).  Although 
this  tolerance  will  expire  and  is  revoked 
on  December  31,  2005,  under  FFDCA 


section  408(1)(5),  residues  of  the 
pesticide  not  in  excess  of  the  amounts 
specified  in  the  tolerances  remaining  in 
or  on  sorghum,  grain  and  its  associated 
commodities  after  that  date  will  not  be 
imlawful,  provided  the  pesticide  is 
applied  in  a  manner  that  was  lawful 
under  FIFRA,  and  the  residues  do  not 
exceed  a  level  that  was  authorized  by 
these  tolerances  at  the  time  of  that 
application.  EPA  will  take  action  to 
revoke  these  tolerances  earlier  if  any 
experience  with,  scientific  data  on,  or 
other  relevant  information  on  this 
pesticide  indicate  that  the  residues  are 
not  safe. 

Because  these  tolerances  are  being 
approved  under  emergency  conditions, 
EPA  has  not  made  any  decisions  about 
whether  fluroxypyr  meets  EPA's 
registration  requirements  for  use  on 
sorghum  or  whether  permanent 
tolerances  for  this  use  would  be 
appropriate.  Under  these  circumstances, 
EPA  does  not  believe  that  these 
tolerances  serve  as  a  basis  for 
registration  of  fluroxypyr  by  a  State  for 
special  local  needs  under  FIFRA  section 
24(c).  Nor  do  these  tolerances  serve  as 
the  basis  for  any  State  other  than  Kansas 
to  use  this  pesticide  on  this  crop  under 
section  18  of  FIFRA  without  following 
all  provisions  of  EPA's  regulations 
implementing  section  18  as  identified  in 
40  CFR  part  166.  For  additional 
information  regarding  the  emergency 
exemption  for  fluroxypyr,  contact  the 
Agency's  Registration  Division  at  the 
address  provided  under  FOR  FURTHER 
INFORMATION  CONTACT. 

IV.  Aggregate  Risk  Assessment  and 
Determination  of  Safisty 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  and  a 
complete  description  of  the  risk 
assessment  process,  see  the  final  rule  on 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26, 1997)  (FRL-5754- 

7). 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  fluroxypyr  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2),  for  a 
time-limited  tolerance  for  combined 
residues  of  fluroxypyr  l-methylheptyl 
ester,  [l-methylheptyl  ((4-amino-3,5- 
dichloro-6-fluoro-2- 

pyridinyl)oxy)acetate]  and  its  metabolite 
furoxypyr  [((4-amino-3,5-dichloro-6- 
fluoro-2-pyridinyl)oxy)acetic  acid],  in  or 
on  sorghum,  grain  at  0.035  ppm; 


sorghum,  forage  at  2.0  ppm;  and 
soighum,  grain,  stover  at  4.0  ppm.  The 
most  recent  estimated  aggregate  risks 
resulting  &t)m  the  use  of  fluroxypyr  1- 
methylheptyl  ester  are  discussed  in  the 
Federal  Register  for  September  17,  2001 
(66  FR  47964)  (FRL-6798-5)  Final  Rule, 
establishing  tolerances  for  residues  of 
the  combined  residues  of  the  herbicide 
fluroxypyr  l-methylheptyl  ester  and  its 
metabolite  fluroxypyr,  free  and 
conjugated,  all  expressed  as  fluroxypyr, 
in  or  on  grass,  forage  at  120  ppm,  grass, 
hay  at  160  ppm,  and  modifying  the 
permanent  tolerances  for  milk  fitim  0. 1 
ppm  to  0.30  ppm  and  for  kidney  (cattle, 
goat,  hog,  horse,  and  sheep)  from  0.5 
ppm  to  1.5  ppm  because  in  that  prior 
action,  risks  were  estimated  assuming 
tolerance  level  residues  in  all 
commodities  for  established  tolerances, 
as  well  as  those  for  which  action  was 
being  proposed,  such  as  in  this  sorghum 
exemption  use.  Refer  to  the  September 
17,  2001  Federal  Register  (66  FR  47964) 
document  for  a  detailed  discussion  of 
the  aggregate  risk  assessments  and 
determination  of  safety.  EPA  relies  upon 
that  risk  assessment  and  the  findings 
made  in  the  Federal  Register  document 
in  support  of  this  action.  Below  is  a 
brief  summary  of  the  aggregate  risk 
assessment. 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  A  summary  of  the 
toxicological  dose  and  endpoints  for 
fluroxypyr  for  use  in  human  risk 
assessment  is  discussed  in  Unit  IV.A.  of 
the  Federal  Register  of  September  17^ 
2001  (66  FR  47964). 

EPA  assessed  risk  scenarios  for 
fluroxypyr  under  acute,  chronic,  and 
short-  and  intermediate-term  exposures. 
The  Dietary  Exposure  Evaluation  Model 
(DEEM®)  analysis  evaluated  the 
individual  food  consumption  as 
reported  by  respondents  in  the  USDA 
1989-1992  nationwide  Continuing 
Surveys  of  Food  Intake  by  Individuals 
(CSFII)  and  accumulated  exposure  to 
the  chemical  for  each  commodity. 

The  following  assumptions  were 
made  for  the  acute  exposure 
assessments:  Tolerance  level  residues 
were  assumed  and  it  was  also  assumed 
that  100%  of  the  crops  and  other 
commodities  with  proposed  or 
established  fluroxypyr  tolerances 
contained  those  residues.  Anticipated 
residues,  and  percent  crop  treated  (PCT) 
values  of  less  than  100%,  were  not  used. 
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Using  these  exposure  assessments, 
EPA  concluded  that  fluroxypyr 
exposure  from  food  consumption  will 
occupy  1.5%  of  the  acute  population 
adjusted  dose  (aPAD)  for  females  13-50 
years  old,  the  only  population  sub- 
group of  concern.  A  dose  and  endpoint 
were  not  selected  for  the  U.S. 
population,  including  infants  and 
children  because  there  were  no  effects 


observed  in  oral  toxicology  studies 
including  maternal  toxicity  in  the 
developmental  toxicity  studies  in  rats 
and  rabbits  that  are  attributable  to  a 
single  exposure  (dose).  Therefore,  a  risk 
assessment  is  not  required  for  this 
population  subgroup. 

In  addition,  despite  the  potential  for 
acute  dietary  exposure  to  fluroxypyr  in 
drinking  water,  after  calculating 


drinking  water  levels  of  concern 
(DWLOCs)  and  comparing  them  to 
conservative  model  estimated 
environmental  concentrations  (EECs)  of 
fluroxypyr  in  surface  water  and  ground 
water.  EPA  does  not  expect  the 
aggregate  exposm-e  to  exceed  100%  of 
the  aPAD,  as  shown  in  the  following 
Table  1. 


Table  1.— Aggregate  Risk  Assessment  for  Acute  Exposure  to  Fluroxypyr 

' 

Population  Subgroup 

aPAD  (mg/ 
Kg) 

%  aPAD 
(Food) 

Surface 

Water  EEC 

(PPb) 

Ground 

Water  EEC 

(PPb) 

Acute 

DWLOC 

(PPb) 

Females  (13  to  50  years) 

0.33 

1.5 

7.6 

0.017 

9.700 

The  following  assumptions  were 
made  for  the  chronic  exposure 
assessments:  Tolerance  level  residues 
were  assumed  and  it  was  also  assumed 
that  100%  of  the  crops  and  other 
commodities  with  proposed  or 
established  fluroxypyr  tolerances 
contained  those  residues.  Anticipated 
residues,  and  PCT  values  of  less  than 
100%,  were  not  used. 


Using  these  exposure  assumptions 
EPA  concluded  that  exposure  to 
fluroxypyr  from  food  will  utilize  0.6% 
of  the  chronic  population  adjusted  dose 
(cPAD)  for  the  U.S.  population,  0.4%  of 
the  cPAD  for  females  13  to  50  years  and 
2.1%  of  the  cPAD  for  children  1  to  6 
years,  the  subpopulation  at  greatest 
exposure.  Based  on  the  use  pattern, 
chronic  residential  exposure  to  residues 


of  fluroxypyr  is  not  expected.  In 
addition,  there  is  potential  for  chronic 
dietary  exposure  to  fluroxypyr  in 
drinking  water.  After  calculating 
DWLOCs  and  comparing  them  to  the 
EECs  for  surface  and  ground  water,  EPA 
does  not  expect  the  aggregate  exposure 
to  exceed  100%  of  the  cPAD,  as  shown 
in  the  following  Table  2: 


Table  2.— Aggregate  Risk  Assessment  for  Chronic  (Non-Cancer)  Exposure  to  Fluroxypyr 


Population  Subgroup 

cPAD  mg/ 
kg/day 

%cPAD 
(Food) 

Surface 

Water  EEC 

(PPb) 

Ground 

Water  EEC 

(Ppb) 

Chronic 

DWLOC 

(ppb) 

U.S.  Population 

0.50 

0.6 

1.6 

0.017 

17.000 

Females  (13  to  50  years) 

0.50 

0.4 

l-B 

0.017 

15,000 

Children  (1  to  6  yeais) 

0.50 

2.1 

1.6 

0.017 

4,900 

Seniors  55+ 

0.50 

0.4 

1.6 

0.017 

17.000 

Short-term  aggregate  exposure  takes 
into  account  residential  exposure  plus 
chronic  exposure  to  food  and  water 
(considered  to  be  a  background 
exposure  level).  Fluroxypyr  is  not 
registered  for  use  on  any  sites  that 
would  result  in  residential  exposure. 
Therefore,  the  aggregate  risk  is  the  sum 
of  the  risk  frtim  food  and  water,  which 
were  previously  addressed. 

Intermediate-term  aggregate  exposure 
takes  into  accoimt  non-dietary,  non- 
occupational exposure  plus  chronic 
exposure  to  food  and  water  (considered 
to  be  a  background  exposure  level). 
Fluroxypyr  is  not  registered  for  use  on 
any  sites  that  would  result  in  residential 
exposure.  Therefore,  the  aggregate  risk 
is  the  siun  of  the  risk  from  food  and 
water,  which  were,previously 
addressed.         j 


The  Agency  has  classified  fluroxypyr 
as  "not  likely"  to  be  a  human 


carcinogen,  therefore  this  risk 
assessment  is  not  required. 

Based  on  these  risk  assessments,  EPA 
concludes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to  the 
general  population,  and  to  infants  and 
children  from  aggregate  exposure  to 
fluroxypyr  residues. 

V.  Other  Consideratioiis 

A.  Analytical  Enforcement  Methodology 

Adequate  enforcement  methodology 
is  available  to  enforce  the  tolerance 
expression.  The  method  may  be 
requested  from:  Calvin  Furlow,  PRRIB, 
IRSD  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave..  NW., 
Washington,  DC  20460-0001;  telephone 
number:  (703)  305-5229;  e-mail  address: 
furIow.calvin@epa.gov. 


B.  International  Residue  Limits 

No  Codex,  Canadian,  or  Mexican 
maximum  residue  levels  (MRLs)  have 
been  established  for  residues  of 
fluroxypyr  in  or  on  these  commodities. 
Therefore,  no  tolerance  discrepancies 
exist  between  countries  for  this 
chemical. 

VI.  Conclusion 

Therefore,  the  tolerance  is  established 
for  combined  residues  of  fluroxypyr  1- 
methylheptyl  ester,  [1-methylheptyl  ((4- 
amino-3 ,5-dichloro-6-fluoro-2- 
pyridinyl)oxy)acetate]  and  its  metabolite 
furoxypyr  (((4-amino-3.5-dichloro-6- 
fluoro-2-p3Tidinyl)oxy)  acetic  acid],  in 
or  on  sorghum,  grain  at  0.035  ppm; 
sorghum,  forage  at  2.0  ppm;  and 
solium,  grain,  stover  at  4.0  ppm. 

Vn.  Obiectioiis  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA.  as 
amended  by  the  FQPA,  any  person  may 
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file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996.  EPA  will 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regxilation  for  an 
exemption  from  the  requirement  of  a 
tolerance  issued  by  EPA  under  new 
section  408(d),  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA. 
you  must  identify  docket  ID  nimiber 
OPP-2002-0210  in  the  subject  line  on 
the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  November  25.  2002. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to.  and  the 
groimds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  sununary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procediues  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  yoiu-  written  request  to:  Office  of 
the  Hearing  Clerk  (1900C), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001.  You  may  also  deliver 
your  written  request  to  the  Office  of  the 
Hearing  Clerk  in  Rm.  104,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA.  The  Office  of  the  Hearing 
Clerk  is  open  from  8  a.m.  to  4  p.m.. 


Monday  through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Office  of  the  Hearing  Clerk  is  (703)  603- 
0061. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697.  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C).  Office 
of  Pesticide  Programs.  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave..  NW..  Washington.  DC  20460- 
0001. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  yoiu  request  for  such  a  waiver  to: 
James  Hollins.  Information  Resources 
and  Services  Division  (7502C).  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency.  1200  Pennsylvania 
Ave.,  NW.,  Washington.  DC  20460- 
0001. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  Vn.A..  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.2.  Mail  your 
copies,  identified  by  the  docket  ID 
number  OPP-2002-0210.  to:  Public 
Information  and  Records  Integrity 
Branch.  Information  Resources  and 
Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Envfronmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  EX:  20460- 
0001.  In  person  or  by  courier,  bring  a 
copy  to  the  location  of  the  PIRIB 
described  in  Unit  I.B.2.  You  may  also 
send  an  electronic  copy  of  yoiu  request 
via  e-mail  to:  opp-docket@epa.gov. 
Please  use  an  ASCII  file  format  and 
avoid  the  use  of  special  characters  and 
any  form  of  encryption.  Copies  of 
electronic  objections  and  hearing 
requests  will  also  be  accepted  on  disks 
in  WordPerfect  6.1/8.0  or  ASCII  file 
format.  Do  not  include  any  CBI  in  your 
electronic  copy.  You  may  also  submit  an 


electronic  copy  of  your  request  at  many 
Federal  Depository  Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  "account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Vm.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  time- 
limited  tolerances  under  FFDCA  section 
408.  The  Office  of  Management  and       / 
Budget  (OMB)  has  exempted  these  types 
of  actions  bom  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735. 
October  4,  1993).  Because  this  rule  has 
been  exempted  from  review  under 
Executive  Order  12866  due  to  its  lack  of 
significance,  this  rule  is  not  subject  to 
Executive  Order  13211.  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use  (66  FR  28355.  May 
22,  2001).  This  final  rule  does  not 
contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any  , 

unfunded  mandate  as  described  imder 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104—4).  Nor  does  it  require  any 
special  considerations  under  Executive 
C)rder  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994);  or  OMB  review  or  any  Agency 
action  imder  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997). 
This  action  does  not  involve  any 
technical  standards  that  woidd  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  FIFRA 
section  18  exemption  under  FFDCA 
section  408.  such  as  the  tolerances  in 
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this  final  rule,  do  not  require  the 
issuance  of  a  proposed  rule,  the 
requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  6dl  et 
seq.]  do  not  apply.  In  addition,  the 
Agency  has  determined  that  this  action 
will  not  have  a  substantial  direct  effect 
on  States,  on  the  relationship  between 
the  national  govenmient  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers,  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n)(4). 
For  these  same  reasons,  the  Agency  has 
determined  that  this  rule  does  not  have 
any  "tribal  implications"  as  described 


in  Executive  Order  13175,  entitled 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (65  FR 
67249,  November  6,  2000).  Executive 
Order  13175,  requires  EPA  to  develop 
an  accoimtable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

IX.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 


Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subiects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultinal  commodities.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  September  13,  2002. 
Richard  P.  Keigwin,  Jr., 

Acting  Director.  Registration  Division,  Office 
of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346(a)  and 
371. 

2.  Section  180.535  is  amended  by 
alphabetically  adding  the  following 
commodities  to  the  table  in  paragraph 
(b)  to  read  as  follows: 

§  1 80.535    Ruroxypyr  1  -methylheptyl  ester, 
tolerances  for  residues. 


(b) 


Commodity 


Expiration/revoca- 
tion date 


Sorghum,  grain,  forage 
Sorghum,  grain,  grain  . 
Sorghum,  grain,  stover 


12/31/05 
12/31/05 
12/31/05 


(FR  Doc.  02-24093  Filed  9-24-02;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[OPP-2002-0016;  FRL-7199-1 

Sucrose  Octanoate  Esters;  Exemption 
from  the  Requirement  of  a  Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  This  regulation  establishes  an 
exemption  fi'om  the  requirement  of  a 


tolerance  for  residues  of  certain  sucrose 
octanoate  esters  on  all  food 
commodities  when  applied/used  in 
accordance  with  good  agricultural 
practices.  AVA  Chemical  Venttu-es, 
L.L.C.  submitted  a  petition  to  EPA 
imder  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA),  as  amended  by 
the  Food  Quality  Protection  Act  (FQPA) 
of  1996,  requesting  an  exemption  from 
the  requirement  of  a  tolerance.  This 
regulation  eliminates  the  need  to 
establish  a  maximum  permissible  level 
for  residues  of  sucrose  octanoate  esters. 

DATES:  This  regulation  is  effective 
September  25,  2002.  Objections  and 
requests  for  hearings,  identified  by 
docket  identification  (ID)  number  OPP- 


2002-0016,  must  be  received  on  or 
before  November  25,  2002. 
ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  electronically,  or  in  person.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  DC.  of  the 
SUPPI^MENTARY  INFORMATION.  To  ensiue 
proper  receipt  by  EPA,  your  objections 
and  hearing  requests  must  identify 
docket  ID  number  OPP-2002-0016  in 
the  subject  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Denise  Greenway,  c/o  Product 
Manager  (PM)  90,  Biopesticides  and 
Pollution  Prevention  Division  (7511C), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington. 
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DC  20460-0001;  telephone  number: 
(703)  308-8263;  e-mail  address: 
green  way.  denise@epa  .gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Categories 

NAICS 
Codes 

Examples  of  poten- 
tially affected  enti- 
ties 

Industry 

111 
112 
311 

3?53? 

Crop  production 
Animal  production 
Food  manufac- 
turing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particidar  entity,  consiUt  the  person 
listed  imder  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  dociunents  that 
might  be  available  electronically,  from 
the  EPA  Internet  home  page  at  http:// 
www.epa.gov/.  To  access  this  dociunent, 
on  the  home  page  select  "Laws  and 
Regulations,"  "Regulations  and 
Proposed  Rules,"  and  then  look  up  the 
entry  for  this  dociunent  under  the 
"Federal  Register — ^Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  A  frequently 
updated  electronic  version  of  40  CFR 
part  180  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/cfrhtml 
_00/Title_40/4(k^l80_00.html,  a  beta 
site  oirrently  under  development.  To 
access  the  OPPTS  Harmonized 
Guidelines  referenced  in  this  document, 
go  directly  to  the  guidelines  at  http:// 
www.epa.gov/opptsfrs/home/ 
gaidelin.htm. 


2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  imder  docket  ID  number  OPP- 
2002-0016.  The  official  record  consists 
of  the  dociunents  specifically  referenced 
in  this  action,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  Confidential 
Business  Information  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703)  305-5805. 

n.  Background  and  Statutory  Findings 

In  the  Federal  Register  of  September 
9, 1999  (64  FR  49010)  (FRL-6095-9), 
EPA  issued  a  notice  pursuant  to  section 
408  of  FFDCA,  21  U.S.C.  346a(d)(3),  as 
amended  by  FQPA  (Public  Law  104- 
1 70),  announcing  the  filing  of  a 
pesticide  tolerance  petition  (PP  8E4926) 
by  AVA  Chemical  Ventures,  L.L.C.,  65 
Aviation  Avenue  (now  at  80  Rochester 
Avenue,  Suite  214),  Portsmouth,  NH 
03801.  This  notice  included  a  summary 
of  the  petition  prepared  by  the 
petitioner  AVA  Chemical  Ventures, 
L.L.C.  There  were  no  comments 
received  in  response  to  the  notice  of 
filing. 

The  petition  requested  that  40  CFR 
part  180  be  amended  by  establishing  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  sucrose  fatty 
acid  esters.  EPA  has  determined  that  the 
designation  "sucrose  fatty  acid  esters"  is 
too  broad,  in  that  it  could  include  other 
compounds  not  intended  by  the 
registrant,  and  for  which  the  Agency  has 
not  reviewed  relevant  data.  The  data 
and  information  submitted  by  the 
registrant  in  support  of  the  petition 
cover  an  exemption  from  the 
requirement  of  a  tolerance  for  sucrose 
octanoate  esters,  which  have  been 
identified  as  the  specific  type  of  sucrose 
fatty  acid  esters  that  act  as  die  active 
ingredient  (a.i.)  in  the  petitioner's 
pending  products.  EPA's  general  policy 
is  to  establish  a  tolerance  or  exemption 
from  the  requirement  of  a  tolerance  for 
the  actual  a.i.  contained  in  the 
registrant's  products.  Because  the  a.i.  for 
which  the  registrant  actually  is 


petitioning  is  technically  defined  as 
sucrose  octanoate  esters  [(a-D- 
glucopyranosyl-p-D-fructofuranosyl- 
octanoate),  mono-,  di-,  and  triesters  of 
sucrose  octanoate],  all  discussions  in 
this  rule  and  in  the  resulting  tolerance 
exemption  expression  refer  only  to 
"sucrose  octanoate  esters  [(a-D- 
glucopyranosyl-P-D-fructofuranosyl- 
octanoate),  mono-,  di-,  and  triesters  of 
sucrose  octanoate]."  Hereinafter,  EPA 
uses  the  terms  "sucrose  octanoate 
esters"  and  "SOEs"  to  mean  sucrose 
octanoate  esters  {{a-D-glucopyranosyl-P- 
D-fiuctofuranosyl-oclanoate),  mono-,  di- 
' ,  and  triesters  of  sucrose  octanoate). 

m.  SUtutory  Authority 

This  exemption  from  the  requirement 
of  a  tolerance  is  being  issued  under  the 
auUiority  of  section  408(c)  of  FFDCA  (21 
U.S.C.  346a(c)).  Under  FFDCA  section  ' 
408,  EPA  regulates  pesticide  chemical 
residues  by  establishing  tolerances 
limiting  the  amounts  of  residues  that 
may  be  present  in  or  on  food,  or  by 
establishing  exemptions  from  the 
requirement  of  a  tolerance  for  such 
residues.  Food  includes  articles  used  for 
food  or  drink  by  humans  or  other 
animals.  A  food  containing  pesticide 
residues  may  not  be  moved  in  interstate 
commerce  without  an  appropriate 
tolerance  or  an  exemption  from  the 
requirement  of  a  tolerance.        

Section  408(c)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  an  exemption 
fix)m  the  requirement  for  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(c)(2)(A){ii)  defines  'safe  '  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  fiom  aggregate 
exposure  to  the  pesticide  chemical 
residue...."  FFDCA  section  408(b)(2)(D) 
specifies  other,  general  factors  EPA 
must  consider  in  establishing  an 
exemption,  including  the  consideration 
of  the  cumulative  effects  of  a  particular 
pesticide's  residues  and  "other 
substances  that  have  a  common 
mechanism  of  toxicity."  FFDCA  section 
408(c)(3)  prohibits  an  exemption  unless 
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there  is  either  a  practical  method  for 
detecting  and  measuring  levels  of 
pesticide  chemical  residue  in  or  on  food 
or  EPA  determines  that  there  is  no  need 
for  such  a  method  and  states  the  reason 
for  such  determination. 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  First, 
EPA  determines  the  toxicity  of 
pesticides.  Second,  EPA  examines 
exposure  to  the  pesticide  through  food, 
drinking  water,  and  through  other 
exposiires  that  occur  as  a  result  of 
pesticide  use  in  residential  settings. 

rv.  Toxicological  Profile 

Consistent  with  section  408(b)(2)(D) 
of  FFDCA,  EPA  has  reviewed  the 
available  scientific  data  and  other 
relevant  information  in  support  of  this 
action  and  considered  its  validity, 
completeness,  and  reliability  and  the 
relationship  of  this  information  to 
human  risk.  EPA  has  also  considered 
available  information  concerning  the 
variability  of  the  sensitivities  of  major 
identifiable  subgroups  of  consimiers, 
including  infants  and  children. 

Sucrose  octanoate  esters  are  made 
from  a  caprylic  fatty  acid  ester  derived 
from  an  edible  oil  or  fat,  and  sucrose. 
Sucrose  is  the  primary  product  of 
photosynthesis  (Reference  1)  and 
therefore,  common  in  food  crops  eaten 
regularly  by  humans  and  animals. 
Sucrose,  also  known  as  table  sugar,  has 
an  exceedingly  long  history  of  human 
dietary  exposure  (Reference  1).  The 
octanoate  esters  are  made  from  octanoic 
acid  (caprylic  acid),  a  common  fatty 
acid  in  plants,  which  is  produced  in 
small  quantities  in  the  human  body  and 
is  marketed  as  a  human  dietary 
supplement  (Reference  1).  Sucrose 
octanoate  esters  derived  from  edible 
vegetable  oils,  edible  tallow  or 
hydrogenated  edible  tallow  have  been 
FDA-approved  since  1983  (21  CFR 
172.859)  when  used  (as  an  additive  for 
direct  addition  to  food)  as  emulsifiers  in 
certain  processed  foods  and  as  post- 
harvest  protective  coatings  for  certain 
fruits.  FDA  expanded  in  1995  the  range 
of  foods  in  which  SOEs  are  permitted, 
to  include  use  in  emulsifiers,  stabilizers, 
and  texturizers  in  chewing  gum, 
confections,  and  frostings;  texturizers  in 
surimi-based  fabricated  seafood 
products;  and  emulsifiers  in  coffee  and 
tea  beverages  with  added  dairy 
ingredients  and/or  dairy  product 
analogs  (60  FR  44755).  The  applicant 
collected  and  summarized  the 
toxicological  data  associated  with  the 
cited  FDA  food-use  approvals  and 
submitted  this  information  in  support  of 
their  tolerance  exemption  request 
(Reference  2).  The  Agency  reviewed 


both  the  summaries  and  the  underlying 
data. 

Toxicity  information/data  submitted 
in  support  of  this  tolerance  exemption 
are  referenced  below.  New  studies  were 
contracted  by  the  petitioner  only  for 
primary  eye  irritation  and  primary 
dermal  irritation.  Data  waivers  were 
requested  and  granted  for  all  other 
toxicity  data  requirements.  Publically 
available  information/data  were 
submitted,  in  lieu  of  studies,  as  part  of 
the  scientific  justification  necessary  to 
support  the  data  waiver  requests 
(References  2,  3,  and  4).  In  addition,  the 
Agency  has  found  additional  relevant 
data  from  additional  public  sources 
including  the  National  Toxicology 
Program  which  have  been  of  value  to 
the  Agency's  review  of  this  petition 
(Reference  1).  The  submitted 
information/data,  in  combination,  were 
found  equivalent  to  what  would 
normally  be  provided  by  guideline 
studies,  and  therefore  would  likely  have 
been  adequate  to  meet  each  toxicology 
requirement  had  they  been  submitted  as 
such  pursuant  to  40  CFR  152.90(b)(4). 
More  detailed  analyses  of  these  data  and 
information  can  be  found  in  specific 
Agency  reviews  of  the  studies  and 
technical  literatiu'e  (References  1,5,  and 
6). 

1.  Primary  eye  irritation  (OPPTS 
870.2400,  152-13)  MRIDs  446101-05 
and  446101-06:  Following  ocidar 
instillation  of  0.1  mL  of  imdiluted 
manufacturing-use  product  into  the  eyes 
of  rabbits,  moderate  to  severe  eye 
irritation  and  mild  corneal  opacity  was 
observed  in  the  treated  eyes  of  all 
rabbits  at  24  hours  post-dosing,  and 
persisted  in  1  rabbit  to  21  days  post- 
dosing.  Mild  iritis  was  exhibited  in  3 
rabbits  at  24  hours  post-dosing,  and 
persisted  in  1  rabbit  to  72  hoiirs. 
Classification:  Acceptable;  Toxicity 
Category  I  for  the  manuibctiuing-use 
product.  In  a  second  primary  eye 
irritation  study,  following  ocular 
instillation  of  0.1  mL  of  undiluted  end- 
use  product  into  the  eyes  of  rabbits, 
moderate  to  severe  eye  irritation  was 
observed  in  the  treated  eyes  of  all  6 
rabbits  at  72  hours  post-dosing,  was 
mild  at  7  days,  and  cleared  by  14  days. 
Mild  corneal  opacity  was  observed  in  all 

6  rabbits  at  24  hours,  and  persisted  to 

7  days  in  1  rabbit,  then  cleared  by  14 
days  post-dosing.  Mild  iritis  persisted  in 
4  rabbits  to  72  hours,  then  cleared. 
Classification:  Acceptable;  Toxicity 
Category  II  for  the  end-use  product. 

2.  Primary  dermal  irritation  (OPPTS 
870.2500.  152-14)  MRIDs  446101-03 
and  446101-04:  Follovsring  dermal 
application  of  0.5  mL  of  imdiluted    - 
manufacturing-use  product  to  the  skin 
of  rabbits,  5  rabbits  exhibited  very  slight 


erythema  and  one  exhibited  well- 
defined  erythema  at  1  hour  post- 
treatment.  Very  slight  erythema 
persisted  on  4  rabbits  to  24  hours,  then 
cleared.  No  edema  was  observed  on  any 
rabbit.  Classification:  Acceptable; 
Toxicity  Category  IV  for  the 
manufacturing-use  product.  In  a  second 
primary  dermal  irritation  study, 
following  dermal  application  of  0.5  mL 
of  undiluted  end-use  product  to  the  skin 
of  rabbits,  very  slight  erythema  was 
exhibited  by  6  rabbits  at  0.5  hour  post- 
treatment  and  5  rabbits  exhibited  very 
slight  to  slight  edema.  All  symptoms 
cleared  by  24  hours.  Classification: 
Acceptable;  Toxicity  Category  IV  for  the 
end-use  product. 

Data  waivers  were  requested  for  the 
following  studies.  Although  no  acute 
toxicity  studies  were  conducted  by  the 
registrant,  acceptable  information/data 
was  submitted  from  the  open  technical 
literature  to  support  the  data  waiver 
requests. 

3.  Acute  oral  toxicity  waiver  (OPPTS 
870.1100,  152-10)  hfRID  444158-03. 
and  Amendment  number  1:  Acute  oral 
and  dietary  toxicity  data,  previously 
evaluated  in  three  publications  by  Uie 
Food  and  Agriculture  Organization 
(FAO)  of  the  United  Nations  World 
Health  Organization  (WHO),  were 
submitted  in  support  of  this  data  waiver 
request  (References  2,  and  3).  The  data 
contained  in  these  reports  demonstrated 
that  SOEs  had  extremely  low  oral 
toxicity  (in  laboratory  studies),  even  at 
concentrations  substantially  higher  than 
are  found  in  human  food.  Extremely 
high  concentrations  were  needed  to 
produce  toxic  symptoms  in  laboratory 
studies  (LDso  <20,000  milligrams/ 
kilogram  (mg/kg)).  Long-term  and  short- 
term  dietary  studies  (100  days  to  2.5 
years),  evaluated  in  the  aforementioned 
FAO/WHO  reports,  demonstrated  that 
dietary  consiunption  at  levels  of  up  to 
3%  in  the  diets  of  rats,  mice  and  dogs 
caused  no  substantial  toxicological 
effects.  An  acceptable  daily  intake  (ADI) 
of  SOEs  for  humans  was  estimated  to  be 
up  to  16  mg/kg  body  weight/day,  which 
is  equivalent  to  1.28  kg  of  SOEs  per  day 
for  a  176  lb  person.  In  studies  with  rats 
and  humans,  it  was  demonstrated  that 
SOEs  were  rapidly  hydrolyzed  and 
absorbed  by  the  body.  In  addition,  the 
National  Toxicology  Program  lists  the 
octanoic  acid  oral  LDjo  for  rats  as  10,080 
mg/kg  (Reference  1).  The  information/ 
data  described  above  supports  waivers 
from  the  data  requirements  for  acute 
oral  toxicity  studies.  The  Agency 
concludes  that  SOEs  have  extremely 
low  toxicity.  Classification:  Acceptable; 
Toxicity  Category  IV  for  the 
manufactiuing-use  product  and  end-use 
product. 
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4.  Acute  dermal  toxicity  waiver 
(OPPTS  870.1200. 152-11)  MRID 
444158-03  and  Amendment  number  1 : 
A  data  waiver  was  granted  for  this 
guideline  study  based  on  the  strength  of 
the  supporting  information/data 
submitted  by  the  registrant.  In  addition, 
publically  available  sources  list  the 
octanoic  acid  dermal  LD50  for  rabbits  as 
>  5,000  mg/kg  (Reference  1). 
Classification:  Acceptable;  Toxicity 
Category  TV  for  the  manufacturing-use 
product  and  end-use  product. 

5.  Acute  inhalation  toxicity  waiver 
(OPPTS  870.1300,  152-12)  MRID 
444158-03  and  Amendment  number  1 : 
A  data  "waiver  was  granted  for  this 
guideline  study  based  on  the  strength  of 
the  supporting  information/data 
submitted  by  the  registrant  (References 
2,  3,  and  5).  Classification:  Acceptable; 
Toxicity  Category  IV  for  the 
manufacturing-use  product  and  end-use 
product. 

6.  Hypersensitivity  study  waiver 
(OPPTS  870.2600.  152-15)  MRID 
444158-04:  No  hypersensitivity 
incidents  (152.16)  have  been  reported 
for  laboratory  workers  regularly  exposed 
to  SOEs  for  up  to  6  years.  In  addition, 
the  registrant  is  obliged  under  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA)  section  6(a)(2) 
to  notify  the  Agency  in  the  event  of  such 
incidents.  Classification:  Acceptable. 

7.  Genotoxicity  and  Mutagenicity 
waiver(OPPTS  870.5300.  870.5195; 
152-17.  and  152-19)  MRID  444158-03 

"  and  Amendment  number  1 :  No 
guideline  studies  were  submitted,  but  it 
was  determined  that  none  are  required 
because  acceptable  information/data 
were  submitted  from  the  open  technical 
literature  to  scientifically  justify  a 
waiver  of  the  data  requirements  for 
genotoxicity  and  mutagenicity.  This 
information/data  demonstrate  that  SOEs 
are  not  genotoxic  and/or  mutagenic,  nor 
is  the  a.i.  structurally  and/or  chemically 
similar  to  known  mutagens  or  knovtrn 
classes  of  mutagens  (References.  2,  3, 
and  5).  In  addition,  a  study  reported  by 
the  National  Toxicology  Program  shows 
octanoic  acid  to  be  negative  for 
genotoxicity/mutagenicity  (Reference  1). 
Classification:  Acceptable. 

8.  Immune  response  and  other 
Subdivision  M  toxicity  data  waivers 
(OPPTS  880.3800  through  870.4200. 
152-18  through  152-29)  MRID  444158- 
03  and  Amendment  number  1 :  Due  to 
the  low  toxicity  of  SOEs  (as 
demonstrated  in  the  cited  open 
technical  literature  (References  2,  3,  4, 
5,  and  6),  the  Agency  granted  waivers 
from  all  other  Subdivision  M  toxicity 
data  requirements,  including  the  90-day 
feeding  and  teratogenicity  studies.  In 
addition,  octanoic  acid  is  considered  a 


nonteratogenic  compound  even  at  the 
very  high  dose  rate  of  18.75  millimoles/ 
kg  (Reference  1). 

V.  Aggregate  Exposures 

In  examining  aggregate  exposure, 
FFDCA  section  408  directs  EPA  to 
consider  available  information 
concerning  exposures  from  the  pesticide 
residue  in  food  and  all  other  non- 
occupational exposiues,  including 
drinking  water  from  ground  water  or 
surface  water  and  exposure  through 
pesticide  use  in  gardens,  lawns,  or 
buildings  (residential  and  other  indoor 
uses). 

A.  Dietary  Exposure 

1 .  Food.  An  ADI  of  SOEs  for  hiunans 
was  estimated  by  FAO/WHO  to  be  up  to 
16  mg/kg  body  weight/day,  which  is 
equivalent  to  1.28  kg  of  SOEs  per  day 
for  a  176  lb  person  (References.  2,3,  and 
5).  There  are  no  reasonably  foreseeable 
circiunstances  in  which  the  residue 
levels  of  SOEs  would  ever  approach  this 
amount.  Sucrose  octanoate  esters  break 
down  into  their  natinal  constituents 
(sugar  and  fatty  acids)  shortly  after 
application.  The  foliar  application  rate 
for  the  product  would  be  at  a  volume  to 
voliune  rate  of  0.32%  to  0.40% 
(Reference  7)  for  the  a.i..  LikeMdse  the 
a.i.  use  rate  when  applied  to  honey  bees 
would  be  0.25%,  and  would  range  from 
0.5%  to  1.0%  when  treating  mushroom 
growing  media.  In  studies  with  rats  and 
humans,  it  was  demonstrated  that  SOEs 
were  rapidly  hydrolyzed  and  absorbed 
by  the  body  (Refierence  5).  Because  SOEs 
are  the  mono-,  di-  and  tri-esters  of 
sucrose  with  fatty  acids  and  are  derived 
from  sucrose  (sugar)  and  edible  tallow 
or  edible  vegetable  oils,  there  is  a  great 
likelihood  of  exposure  in  the  normal 
human  diet  to  SOEs  and  SOEs' 
components  for  most,  if  not  all 
individuals,  including  infants  and 
children.  Sucrose  octanoate  esters  are  a 
sucrose  fatty  acid  ester,  and  sucrose 
fatty  acid  esters  are  a  normal  part  of  the 
human  diet.  Thus  SOEs  may  be 
considered  a  normal  part  of  the  human 
diet.  To  date,  there  have  been  no  reports 
of  any  hypersensitivity  incidents  or 
reports  of  any  known  adverse  reactions 
in  humans  resulting  from  exposure  to 
SOEs,  which  have  been  FDA-approved 
food  emulsifiers  and  post-harvest 
protective  iruit  coatings  since  1983. 
Even  if  there  is  a  significant  increase  in 
exposure  to  SOEs  due  to  their  use  as  a 
pesticide,  the  acute  toxicity  information 
and  data  available  frtim  the  National 
ToJcicology  Program  and  submitted  by 
the  registrant  demonstrating  extremely 
low  mammalian  toxicity  (Toxicity 
Category  IV)  indicate  that  risk 
associated  with  acute  exposures  by  the 


oral,  dermal  and  inhalation  routes 
would  be  low  to  non-existent. 

2.  Drinking  water  exposure.  No 
drinking  water  exposure  is  expected,  as 
SOEs  are  not  soluble  in  water,  do  not 
persist  in  the  environment,  and  are 
biodegradable  within  approximately 
five  days  at  approxiniately  20-27*<;,  in 
both  aerobic  and  anaerobic  conditions 
(Reference  5).  Because  SOEs  have 
extremely  low  toxicity,  have  been 
approved  for  food  use  by  FDA,  and  are 
present  as  direct  food  additives  in  many 
foods,  should  exposine  through 
drinking  water  occur,  no  risk  is 
anticipated. 

B.  Other  Non-Occupational  Exposure 

The  potential  for  non-dietary 
exposure  to  SOEs  residues  for  the 
general  population,  including  infants 
and  children,  is  unlikely  because 
potential  use  sites  are  commercial, 
agricultural,  and  large-scale 
horticultural.  Sucrose  octanoate  esters* 
constituent  sugars  and  fatty  acids  are 
normal  parts  of  the  human  diet.  Sucrose 
octanoate  esters'  toxicity  has  been 
determined  to  be  extremely  low  (except 
via  the  ocular  exposure  route). 
Therefore,  while  there  exists  a  great 
likelihood  of  prior  exposure  for  most,  if 
not  all,  individuals  to  both  SOEs  and 
SOEs'  components,  any  increased 
exposure  due  to  the  proposed  products 
would  be  negligible  because  the  product 
would  very  Ukely  be  degraded  to  sugars 
and  fatty  acids  and/or  consumed  by 
microorganisms  before  the  general 
public  would  come  in  contact  with 
treated  plants  or  food  products  &t>m 
treated  plants. 

VI.  Cumulative  Effects 

The  Agency  has  considered  the 
cumulative  effects  of  SOEs  and  other 
substances  in  relation  to  a  common 
mechanism  of  toxicity.  These 
considerations  include  the  possible 
cumidative  effects  of  such  residues  on 
infents  and  children.  There  is  no 
indication  of  mammalian  toxicity  from 
the  submitted  information/ data  (except 
by  the  ocular  route  of  exposing)  for 
SOEs.  Therefore,  no  adverse  cumulative 
effects  are  expected. 

Vn.  Determination  of  Safety  for  U.S. 
Population,  Infents  and  Children 

1.  U.S.  population.  There  is  a 
reasonable  certainty  that  no  harm  will 
result  bora  aggregate  exposure  to 
residues  of  SOEs  to  the  U.S.  population. 
This  includes  all  anticipated  dietary 
exposures  and  all  other  exposures  for 
which  there  is  reliable  information.  The 
Agency  has  arrived  at  this  conclusion 
based  on  the  extremely  low  levels  of 
mammalian  toxicity  associated  with 
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SOEs  (except  for  risk  from  ocular 
exposure,  which  will  be  mitigated  via 
precautionary  label  language).  Sucrose 
octanoate  esters  have  extremely  low 
toxicity  (LDso  >20,000  mg/kg  in 
laboratory  studies  of  oral  exposure),  and 
it  is  unlikely  that  any  toxic  effects  will 
result  from  exposure  to  SOEs  via  the 
oral,  dermal  or  inhalation  pathways 
when  the  products  are  used  according  to 
proposed  label  directions  (Reference  5). 
The  amount  of  SOEs  applied  to  food 
crops  is  many  orders  of  magnitude 
lower  than  the  concentrations  of  SOEs 
needed  to  cause  toxicological  effects. 
Because  the  worst  case  scenario 
exposure  is  far  below  the  level  of  any 
dietary  toxicity  known  for  SOEs  or  their 
components  and  degradates,  EPA  has 
determined  that  residues  will  not  pose 
a  dietary  risk  imder  reasonably 
foreseeable  circumstances  and  that  the 
setting  of  a  tolerance  exemption  is 

appropriate.  

2.  Infants  and  children.  FFDCA 
section  408  provides  that  EPA  shall 
apply  an  additional  ten-fold  margin  of 
exposure  (safety)  for  infants  and 
children  in  the  case  of  threshold  effects 
to  account  for  pre-natal  and  post-natal 
toxicity  and  the  completeness  of  the 
data  base  unless  EPA  determines  that  a 
different  margin  of  exposure  (safety) 
will  be  safe  for  infants  and  children. 
Margins  of  exposure  (safety)  are  often 
referred  to  as  imcertainty  (safety) 
factors.  In  this  instance,  based  on  all  the 
available  information,  the  Agency 
concludes  that  SOEs  are  practically  non- 
toxic to  mammals,  including  infants  and 
children  (except  via  ocular  exposiu^). 
Thus,  there  are  no  threshold  effects  of 
concern,  and  so  the  provision  requiring 
an  additional  margin  of  safety  does  not 
apply.  Further,  the  provisions  of 
consmnption  patterns,  special 
susceptibility,  and  ciunulative  effects  do 
not  apply.  As  a  result,  EPA  has  not  used 
a  margin  of  exposure  (safety)  approach 
to  assess  the  safety  of  SOEs. 

Vni.  Other  Consideratioiis 

A.  Endocrine  Disruptors 

EPA  is  required  imder  the  FFDCA  as 
amended  by  FQPA  to  develop  a 
screening  program  to  determine  whether 
certain  substances  (including  all 
pesticide  active  and  other  ingredients) 
"may  have  an  effect  in  humans  that  is 
similar  to  an  effect  produced  by  a 
natiirally-occurring  estrogen,  or  other 
such  endocrine  effects  as  the 
Administrator  may  designate." 
Following  the  recommendations  of  its 
Endocrine  Disruptor  Screening  and 
Testing  Advisory  Committee  (EDSTAC), 
EPA  determined  that  there  is  no 
scientific  basis  for  including,  as  part  of 


the  program,  the  androgen  and  thyroid 
hormone  systems  in  addition  to  the 
estrogen  hormone  system.  EPA  also 
adopted  EDSTAC's  recommendation 
that  the  program  include  evaluations  of 
potential  effects  in  wildlife.  For 
pesticide  chemicals,  EPA  will  use 
FIFRA  and,  to  the  extent  that  effects  in 
wildlife  may  help  determine  whether  a 
substance  may  have  an  effect  in 
himians,  FFDCA  authority  to  require 
wildlife  evaluations.  As  the  science 
develops  and  resoim:es  allow,  screening 
of  additional  hormone  systems  may  be 
added  to  the  Endocrine  Disruptor 
Screening  Program  (EDSP).  When  the 
appropriate  screening  and/or  testing 
protocols  being  considered  under  the 
Agency's  EDSP  have  been  developed,  , 
SOEs  may  be  subjected  to  additional 
screening  and/or  testing  to  better 
characterize  effects  related  to  endocrine 
disruption. 

Based  on  available  data,  no  endocrine 
system-related  effects  have  been 
identified  with  consumption  of  SOEs.  It 
is  an  FDA-approved  direct  food  additive 
comprised  of  sugars  and  fatty  acids, 
having  an  ADl  of  16  mg/kg  body  weight/ 
day.  To  date,  there  is  no  evidence  to 
suggest  that  SOEs  affect  the  immune 
system,  function  in  a  manner  similar  to 
any  known  hormone,  or  that  they  act  as 
an  endocrine  disruptor. 

B.  Analytical  Method(s) 

The  Agency  is  establishing  an 
exemption  from  the  requirement  of  a 
tolerance  without  any  numerical 
limitation  for  the  reasons  stated  above, 
including  SOEs'  low  mammalian 
toxicity  (except  by  ocular  exposure).  For 
the  same  reasons,  the  Agency  has 
concluded  that  an  analytical  method  is 
not  required  for  enforcement  purposes 
for  SOEs. 

C.  Codex  Maximum  Residue  Level 

There  are  no  Codex  Majpmum 
Residue  Levels  (MRLs)  established  for 
residues  of  SOEs. 

IX.  Conclusions 

Based  on  the  toxicology  information/ 
data  submitted  and  publically  available, 
there  is  a  reasonable  certainty  that  no 
harm  will  result  from  aggregate 
exposure  of  residues  of  SOEs  to  the  U.S. 
popidation,  including  infants  and 
children,  under  reasonably  foreseeable 
circumstances,  when  the  biochemical 
pesticide  is  used  in  accordance  with 
good  agricultural  practices.  This 
includes  all  anticipated  dietary 
exposures  and  all  other  exposures  for 
which  there  is  reliable  information.  The 
Agency  has  arrived  at  this  conclusion 
based  on  the  information/data 
submitted  and  publically  available  data 


demonstrating  no  toxicity,  except  bom 
ociUar  exposine.  Potential  risk  frnm 
ocular  exposure  will  be  effectively 
addressed  imder  FIFRA  by  mitigating 
precautionary  label  language.  As  a 
result,  EPA  establishes  an  exemption 
from  the  tolerance  requirements 
pursuant  to  FFDCA  408(c)  and  (d)  for 
residues  of  SOEs  in  or  on  all  food 
conmiodities. 

X.  Obiections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA.  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regidation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996,  EPA  will 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  imtil  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  from  the  requirement  of  a 
tolerance  issued  by  EPA  imder  new 
section  408(d),  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  yoin  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  ID  number 
OPP-2  002-001 6  in  the  subject  line  on 
the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  November  25,  2002. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
groimds  for  the  objections  (40  CFR 
178.25).  ff  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 


Federal  Register /Vol.  67,  No.  186 /Wednesday,  September  25^1  2002 /Rules  and  Regulations     60151 


must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  yoin  written  request  to:  Office  of 
the  Hearing  Clerk  (1900C), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001.  You  may  also  deliver 
your  written  request  to  the  Office  of  the 
Hearing  Clerk  in  Rm.  104,  Crystal  Mall 
#  2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA.  The  Office  of  the  Hearing 
Clerk  is  open  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Office  of  die  Hearing  Clerk  is  (703)  603- 
0061. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 

3602 77M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
F*rotection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001. 

U  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  HoUins,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  DC. A.,  ybu  shoiUd  also  send  a  copy 
of  yom-  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.2.  Mail  your 
copies,  identified  by  docket  ID  number 
OPP-2002-0016.  to:  Public  Information 
and  Records  Integrity  Branch, 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460-0001.  In  person 


or  by  courier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
I.B.2.  You  may  also  send  an  electronic 
copy  of  your  request  via  e-mail  to:  opp- 
docket®epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 
ASCII  file  format.  Do  not  include  any 
CBI  in  your  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  your 
request  at  many  Federal  Depository 
Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
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Xn.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  an 
exemption  from  the  tolerance 
requirement  under  FFDCA  section 
408(d)  in  response  to  a  petition 
submitted  to  the  Agency.  The  Office  of 
Management  and  Budget  (OMB)  has 
exempted  these  types  of  actions  from 
review  under  Executive  Order  12866, 
entitled  Regulatory  Planning  and 
Review  (58  FR  51735,  October  4,  1993). 
Because  this  rule  has  been  exempted 
from  review  under  Executive  Order 
12866  due  to  its  lack  of  significance, 
this  rule  is  not  subject  to  Executive 
Order  13211,  Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supplv,  Distribution,  or  Use  (66 
FR  28355.  May  22,  2001).  This  final  rule 
does  not  contain  any  information 
collections  subject  to  OMB  approval 
under  the  Paperwork  Reduction  Act 
(PRA),  44  U.S.C.  3501  et  seq.,  or  impose 
any  enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104-4).  Nor  does  it  require  any 
special  considerations  under  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629.  February  16, 
1994);  or  OMB  review  or  any  Agency 
action  imder  Executive  Order  13045, 
entitied  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997). 
This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  petition 
under  FFDCA  section  408(d),  such  as 
the  exemption  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  In  addition,  the 
Agency  has  determined  that  this  action 
will  not  have  a  substantial  direct  effect 
on  States,  on  the  relationship  between 
the  national  ggvemment  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitied 
Federalism  (64  FR  43255,  August  10, 
1999).  Executive  Order  13132  requires 
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EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n)(4). 
For  these  same  reasons,  the  Agency  has 
determined  that  this  rule  does  not  have 
any  "tribal  implications"  as  described 
in  Executive  Order  13175,  entitled 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  {65  FR 
67249,  November  6,  2000).  Executive 
Order  13175,  requires  EPA  to  develop 
an  accoimtable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

Xm.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 


the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  September  11.  2002. 
James  Jones, 
Acting  Director.  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180-{AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346(a)  and 
371. 

2.  Section  180.1222  is  added  to 
subpart  D  to  read  as  follows: 

§  1 80.1 222    Sucrose  octanoate  esters; 
exemption  from  the  requirement  of  a 
tolerance. 

An  exemption  fit)m  the  requirement 
of  a  tolerance  is  established  for  residues 
of  sucrose  octanoate  esters  [(a-D- 
glucopyranosyl-p-D-fructofuranosyl- 
octanoate),  mono-,  di-,  and  triesters  of 
sucrose  octanoate]  in  or  on  all  food 
commodities  when  used  in  accordance 
with  good  agricultural  practices. 
[FR  Doc.  02-24224  Filed  9-24-02;  8:45  am) 

BILLING  CODE  6S60-S0-S 


ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  in  person,  or  by  courier.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  VI.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  your  objections 
and  hearing  requests  must  identify 
docket  control  number  OPP-2002-0235 
in  the  subject  line  on  the  first  page  of 
your  response. 

FOR  FURTHER  INFORMATK)N  CONTACT:  By 
mail:  Joanne  I.  Miller,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave., 
NW., Washington,  DC  20460;  telephone 
number:  703  305-6224;  and  e-mail 
address: 
niilIer.ioanne@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-2002-0235;  FRL-7198-4] 

Ciopyralid;  Pesticide  Tolerance 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  This  regulation  establishes 
tolerances  for  residues  of  ciopyralid  in 
or  on  certain  raw  agricultiiral 
commodities.  Interregional  Research 
Project  Number  4  (IR-4)  and  Dow  Agro 
Sciences  LLC  requested  these  tolerances 
under  the  Federal  Food,  Drug,  and 
Cosmetic  Act.  as  amended  by  the  Food 
Quality  Protection  Act  of  1996. 
DATES:  This  regiUation  is  effective 
September  25,  2002.  Objections  and 
requests  for  hearings,  identified  by 
docket  control  number  OPP-2002-0235, 
must  be  received  on  or  before  November 
25,  2002. 


Categories 

NAICS 
codes 

Examples  of  poten- 
tially affected  enti- 
ties 

Industry 

111 
112 
311 
32532 

Crop  production 
Animal  production 
Food  manufacturing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically. You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this  document, 
on  the  Home  Page  select  "Laws  and 
Regulations,"  "Regulations  and 
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Proposed  Rules,"  and  then  look  up  the 
entry  for  this  document  imder  the 
"Federal  Register — Environmental 
Docmnents."  You  can  also  go  direcdy  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/foJrgstr/.  A  frequently 
updated  electronic  version  of  40  CFR 
part  180  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/ 
cfrhtml_00/Title_40/40cfrl80_00.html. 
a  beta  site  currently  imder  development. 
To  access  the  OPPTS  Harmonized 
Guidelines  referenced  in  this  document, 
go  directly  to  the  guidelines  at  http:// 
www.epa.gov/opptsfrs/home/ 
guidelin.htm.  ' 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  nimiber 
OPP-2002-0235.  The  official  record 
consists  of  the  docimients  specifically 
referenced  in  this  action,  amd  other 
information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as 'the  documents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period  is  ailable  for 
inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Rm.  119.  Crystal  Mall  «2. 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  niunber  is  (703)  305-5805. 

n.  Background  and  Statutory  Findings 

In  the  Federal  Register  of  August  14. 
2002  (67  FR  52990)  (FRL-7191-7),  EPA 
issued  a  notice  pursuant  to  section  408 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  CFFDCA),  21  U.S.C.  346a.  as 
amended  by  the  Food  Quality  Protection 
Act  of  1996  (FQPA)  (Public  Law  104- 
170),  announcing  the  filing  of  pesticide 
petitions  (PP  1E6227, 1E6241,  1E6283, 
1E6291, 1E6320, 1E6329, 1E6333, 
1E6334,  1E6335,  1E6399,  and  1E6340  ) 
by  the  Interregional  Research  Project 
Number  4  (IR-4),  P.O.  Box  231.  Rutgers 
University,  New  Bnmswick,  NJ  08903 
and  PP  4F4379  from  Dow  Agro  Sciences 
LLC,  Indianapolis,  IN  46268.  This  notice 


included  a  summary  of  the  petition 
prepared  by  Dow  Agro  Sciences  LLC, 
the  registrant.  There  were  no  comments 
received  in  response  to  the  notice  of 
filing.  

The  petitions  requested  that  40  CFR 
180.431  be  amended  by  establishing 
tolerances  for  residues  of  the  herbicide 
ciopyralid,  3,6-dichloro-2- 
pyridinecarboxylic  acid,  in  or  on  the 
following  commodities:  Flax  seed  at  3.0 
part  per  million  (ppm);  strawberry  at  1.0 
ppm;  hop,  dried  cones  at  5.0  ppm; 
rapeseed  seed,  rapeseed  forage,  canola 
seed,  mustard  seed,  and  crambe  seed  at 
3  ppm,  and  canola  meat  at  6.0  ppm; 
spinach  at  5.0  ppm;  stone  fruit  group  at 
0.5  ppm;  garden  beet  tops  at  3.0  ppm 
and  garden  beet  roots  at  4.0  ppm; 
mustard  greens  at  5.0  ppm;  turnip  roots 
at  1.0  ppm  and  turnip  greens  at  4.0 
ppm;  cranberry  at  4  ppm;  sweet  com, 
kernel  plus  cob  with  husks  removed  at 
1.0  ppm,  sweet  com  forage  at  7.0  ppm, 
sweet  com  stover  at  10.0  ppm.  pop  com 
grain  at  1.0  ppm,  pop  com  stover  at  10.0 
ppm,  liver  of  cattle,  goat,  horse,  and 
sheep  at  3.0  ppm,  meat  byproducts, 
except  liver,  of  cattle,  goat,  horse  and 
sheep  at  36.0  ppm,  and  milk  at  0.2  ppm; 
and  the  brassica,  head  and  stem, 
subgroup  at  2.0  ppm.  EPA  is  editorially 
correcting  the  tolerance  expressions  to 
read  canola  meal  and  turnip,  tops. 

Section  408(b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A){ii)  defines  "safe"  to 
mean  that"  there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposiu^.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensiue  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue...." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 


exposiure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  and  a 
complete  description  of  the  risk 
assessment  process,  see  the  final  rule  on 
Bifenthrin  Pesticide  Tolerance^  (62  FR 
62961,  November  26, 1997^  (FRL-5754- 
7). 

m.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D). 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  and  to  make  a  determination 
on  aggregate  exposure,  consistent  with 
section  408(b)(2),  for  a  tolerance  for 
residues  of  ciopyralid  on  strawberry  at 
1.0  ppm;  hop,  dried  cones,  at  5.0  ppm; 
rapeseed  seed,  rapeseed  forage,  mustard 
seed,  and  crambe  seed  at  3  ppm,  canola 
meal  and  flax  meal  at  6.0  ppm;  spinach 
at  5.0  ppm;  stone  frnit  group  at  0.5  ppm; 
prunes  at  1.5  ppm,  garden  beet  tops  at 
3.0  ppm  and  garden  beet  roots  at  4.0 
ppm;  mustard  greens  at  5.0  ppm;  turnip 
roots  at  1.0  ppm  and  tumip  tops  at  4.0 
ppm;  cranberry  at  4.0  ppm;  sweet  com, 
kernel  plus  cob  with  husks  removed  at  . 
1.0  ppm,  sweet  com  forage  at  7.0  ppm. 
sweet  com  stover  at  10.0  ppm,  pop  com 
grain  at  1.0  ppm,  pop  com  stover  at  10.0 
ppm,  liver  of  cattie,  goat,  horse,  and 
sheep  at  3.0  ppm,  meat  byproducts, 
except  liver,  of  catUe,  goat,  horse  and 
sheep  at  36.0  ppm,  and  milk  at  0.2  ppm; 
and  the  Brassica,  head  and  stem, 
subgroup  at  2.0  ppm.  EPA's  assessment 
of  expostues  and  risks  associated  with 
establishing  the  tolerance  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  ciopyralid  are 
discussed  in  the  following  Table  1  and 
Table  2  as  well  as  the  no  observed 
adverse  effect  level  (NOAEL)  and  the 
lowest  observed  adverse  effect  level 
(LOAEL)  bom  the  toxicity  studies 
reviewed. 
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Table  1.— Subchronic, 

Chronic,  and  Other  Toxicity  of  Clopyralid 

Guideline  No. 

Study  Type 

Results 

870.3100 

90-Day  oral  toxicity  in 
mice 

NOAEL  =  2,000  mg/kg/day  in  both  sexes. 

LOAEL  =  5,000  rrig/kg/day  in  both  sexes  based  on  decreased  body  weight  in  both 
sexes. 

870.3200 

21/28-Day  dennal  toxicity 
in  rabbits 

NOAEL  =  1 ,000  mg/kg/day  for  both  sexes. 

870.3700 

* 

Prenatal  developmental 
toxicity  in  rats 

Matemal  NOAEL  =  75  mg/kg/day 

LOAEL  =  250  mg/kg/day  based  on  mortality,  reduced  body  weight  gains  and  reduced 

food  consumption. 
Developmental  NOAEL  =  250  mg/kg/day  highest  dose  tested  (HOT). 

870.3700 

Prenatal  developmental 
toxicity  in  rabbits 

Matemal  NOAEL  =  110  mg/kg/day. 

LOAEL  =  250  mg  /kg/day  based  on  mortality,  clinical  signs,  decreased  body  weight 

gains,  and  lesions  of  the  gastric  mucosa. 
Devetopmental  NOAEL  =  110  mg/kg/day. 
LOAEL  =  250  mg/kg/day  based  on  decreased  fetal  body  weight  and  hydrocephalus. 

870.3800 

Reproduction  and  fertility 
effects  in  rats 

Systemk:  NOAEL  =  500  mg/kg/day  for  males  and  females 

LOAEL  =  1,500  mg/kg/day  for  males  and  females  based  on  decreased  body  weights, 
decreased  weight  gain,  and  decreased  food  consumption  in  both  sexes  and  slight 
focal  hyperkeratotic  changes  in  gastric  squamous  mucosa  in  males. 

Reproductive/Offspring  NOAEL  =  500  mg/kg/day 

LOAEL  =  1,500  mg/kg/day  for  males  and  females  based  on  reduced  pup  weights  in 
males  and  increased  relative  liver  weight  in  pups  of  both  sexes. 

870.4100 

1 

Chronic  toxicity  dogs 

NOAEL  =  100  mg/kg/day  in  males  and  females. 

LOAEL  =  320  mg/kg/day  based  upon  reduction  in  hematologkal  parameters  in  both 

sexes,  increased  absolute  liver  weight  in  males,  and  vacuolated  adrenal  cortk»l 

cells  in  females. 

870.4200 

Carcinogenicity  mice 

NOAEL  =  500  mg/kg/day  and  >2,000  mg/kg/day  in  females. 
LOAEL  =  2,000  nf)g/kg/day  in  males  based  on  decreased  body  weight,  body  weight 
gains,  and  food  effKiency.  No  evidence  of  carcinogenk:ity. 

870.4300 

Combined  Chronic 
Toxicity/  Carcinogenicity 
in  rats 

NOAEL  =  15  mg/kg/day. 

LOAEL  =  150  mg/kg/day  based  on  epithelial  hyperplasia  andthKkening  of  the  limiting 

ridge  of  the  stomach  in  both  sexes. 
No  evidence  of  carcinogenicity. 

870.5300                   , 

f 

In  vitro  and  in  vivo  host 
mediated  assay  in  bac- 
teria 

No  evidence  of  induced  mutant  colonies  over  background  in  Salmonella  strains  TA 
1,530  bacteria  and  G-46  and  Saccharomyces  strain  D-3 

870.53a'> 

- 

Bone  marrow  chro- 
mosome abenations 
assay 

There  was  no  significant  increase  in  the  frequency  of  chromosome  aberrations  in 
bone  marrow  at  any  dose  tested. 

870.5550 

In  vitro  unscheduled  DNA 
synthesis  assay 

There  was  no  evidence  of  unscheduled  DNA  syntfiesis  in  initial  or  supplementary  as- 
says. 

870.5450 

Dominant  lethal  assay  in 
rats. 

No  evidence  of  treatnrrent  related  resorptions  up  to  400  mg/kg/day  for  5  days. 

870.7485 

Metabolism  in  rats 

Rapidly  absort)ed  and  excreted  mainly  in  the  urine.  Parent  compound  only  is  de- 
tected in  the  excreta. 

B.  Toxicological  Bndpoints 

The  dose  at  which  the  NOAEL  from 
the  toxicology  study  identified  as 
appropriate  for  use  in  risk  assessment  is 
used  to  estimate  the  toxicological  level 
of  concern  (LOG).  However,  the  lowest 
dose  at  which  the  LOAEL  is  sometimes 
used  for  risk  assessment  if  no  NOAEL 
was  achieved  in  the  toxicology  study 
selected.  An  uncertainty  factor  (UF)  is 
applied  to  reflect  uncertainties  inherent 
in  the  extrapolation  from  laboratory 


animal  data  to  humans  and  in  the 
variations  in  sensitivity  among  members 
of  the  himian  population  as  well  as 
other  unknowns.  An  UF  of  100  is 
routinely  used,  lOX  to  account  for 
interspecies  differences  and  lOX  for 
intra  species  differences. 

For  dietary  risk  assessment  (other 
than  cancer]  the  Agency  uses  the  UF  to 
calculate  an  acute  or  chronic  reference 
dose  (acute  RfD  or  chronic  RfD)  where 
the  RfD  is  equal  to  the  NOAEL  divided 


by  the  appropriate  UF  (RfD  =  NOAEL/ 
UF).  Where  an  additional  safety  factor  is 
retained  due  to  concerns  unique  to  the 
FQPA,  this  additional  factor  is  applied 
to  the  RfD  by  dividing  the  RfD  by  such 
additional  factor.  The  acute  or  chronic 
Population  Adjusted  Dose  (aPAD  or 
cPAD)  is  a  modification  of  the  RfD  to 
accommodate  this  type  of  FQPA  Safety 
Factor. 

For  non-dietary  risk  assessments 
(other  than  cancer)  the  UF  is  used  to 
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determine  the  LOG.  For  example,  when 
100  is  the  appropriate  UF  (lOX  to 
account  for  interspecies  differences  and 
lOX  for  intraspecies  differences)  the 
LOG  is  100.  To  estimate  risk,  a  ratio  of 
the  NOAEL  to  exposures  (margin  of 
exposure  (MOE)  =  NOAEL/exposure)  is 
calculated  and  compared  to  the  LOG. 
The  linear  default  risk  methodology 
(Q*)  is  the  primary  method  currently 
used  by  the  Agency  to  quantify 
carcinogenic  risk.  The  Q*  approach 


assumes  that  any  amount  of  exposiu« 
will  lead  to  some  degree  of  cancer  risk. 
A  Q*  is  calciUated  and  used  to  estimate 
risk  which  represents  a  probability  of 
occurrence  of  additional  cancer  cases 
(e.g.,  risk  is  expressed  as  1  x  10-^  or  one 
in  a  million).  Under  certain  specific 
circumstances,  MOE  calciUations  will 
be  used  for  the  carcinogenic  risk 
assessment.  In  this  non-linear  approach, 
a  "point  of  departure"  is  identified 
below  which  carcinogenic  effects  are 


not  expeqted.  The  point  of  departure  is 
typically  a  NOAEL  based  on  an 
endpoint  related  to  cancer  effects 
though  it  may  be  a  different  value 
derived  from  the  dose  response  curve. 
To  estimate  risk,  a  ratio  of  the  point  of 
departure  to  exposure  (MOEcwcer  =  point 
of  departiu«/exposures)  is  calculated.  A 
summary  of  the  toxicological  endpoints 
for  clopyralid  used  for  human  risk 
assessment  is  shown  in  the  following 
Table  2: 


TABLE  2.— Summary  of  Toxicological  Dose  and  Endpoints  for  Clopyralid  for  Use  in  Human  Risk  Assessment 


Exposure  Scenario 

Dose  Used  in  Risk  Assess- 
ment, UF 

FQPA  SF*  and  Level  of 

Concern  for  Risk  Assess- 

n)ent 

Study  and  Toxkx>iogk»l  Effects 

Acute  Dietary  (General  popu- 
lation, including  infants  and 
children) 

NOAEL  =  75  mg/kg/day 

UF  =  100 

Acute  RfD  =  0.75  mg/kg/day 

FQPA  SF  =  IX 

aPAD  -  aaite  RfD/FQPA 

SF 
=  0.75  nf>g/kg/day 

Developmental  Toxicity  Study  -  rat 

Matemal  LOAEL  =  250  mg  ai/  kg/day  based  on 

decreased  weight  gain  during  gestation  days 

6-9 

Chronk:  Dietary  (All  populations) 

NOAEL  =  15  mg/kg/day 
UF  =  100  Chronk:  RfD  = 
0.15  mg/kg/day 

FQPASF=1X 

cPAD  =  chronk:  RfD/FQPA 

SF 
=  0.15  ntg/kg/day 

2- Year  Chronk:  Toxicity/Carcinogenicily  Study  - 
rat 

LOAEL  -  150  mg  ai/kg/day  tkased  on  increased 
epithelial  hyperplasia  and  thk:kening  of  the 
limiting  ridge  of  the  stomach  In  both  sexes 

Short-Term  Incidental  Oral 

NOAEL  =  75  mg/kg/day 

LOC  for  MOE  =  100 

Devetopmental  Toxicity  Study  -  rat 

Matemal  LOAEL  =  250  mg  ai/  kg/day  based  on 

decreased  weight  gain  during  gestation  days 

6-9 

Intermediate  Term  Inckjental 
Oral 

NOAEL  =  15  mg/kg/day 

J 

LOC  for  MOE  =  100 

2-Year  Chronk:  Toxkaty/Carcinogenk:ity  Study  - 
rat 

LOAEL  =  150  mg  ai/kg/day  based  on  increased 
epithelial  hyperplasia  and  thk:kening  of  the 
limiting  ndge  of  the  stomach  in  both  sexes 

Short-Term  (1-7  days)  and  In- 
termediate-Term (1  week  - 
several  nKxiths)  Dennal 

None 

No  systemk:  toxkaty  was 
seen  at  ttie  limit  dose 
(1,000  mg/kg/day)  in  the 
21 -day  dermal  toxicity 
study  in  rabbits.  This  risk 
assessment  is  not  re- 
quired. 

Not  Applk:ab(e  (N/A) 

Short-Temi  (1-7  days)  Inhala- 
tion 

NOAEL  =  75  mg/kg/day  (in- 
halatton  absorption  rate  = 
100%) 

LOC  for  MOE  =  100 

Devetopmental  Toxteity  Study  -  rat 
Matemal  LOAEL  =  250  mg  ai/kg/day  based  on 
decreased  txxly  weight  gain 

Cancer  (Oral,  dermal,  inhalatkm) 

Not  likely 

N/A 

Acceptable  oral  rat  and  mouse  cardnogentotty 
studies;  no  evkJenoe  of  carcinogenk;  or  muta- 
genic potential. 

*  The  reference  to  tlie  FQPA  Safety  Factor  refers  to  any  addittonal  safety  factor  retained  due  to  concerns  unique  to  the  FQPA. 


C.  Exposure  Assessment 

1 .  Dietary  exposure  from  food  and 
feed  uses.  Tolerances  have  been 
established  (40  GFR  180.431)  for  the 
residues  of  clopyralid,  in  or  on  a  variety 
of  raw  agricultural  commodities. 
Established,  proposed  and  increased 
tolerances  for  clopyralid  are  adequate 
for  any  expected  secondary  residues  in 
meat,  milk,  poultry  and/or  eggs.  Risk 
assessments  were  conducted  by  EPA  to 
assess  dietary  exposures  irom  clop3rralid 
in  food  as  follows: 


i.  Acute  exposure.  Acute  dietary  risl: 
assessments  are  performed  for  a  food- 
use  pesticide  if  a  toxicological  study  has 
indicated  the  possibility  of  an  effect  of 
concern  occurring  as  a  restdt  of  a  one 
day  or  single  exposure.  In  conducting 
this  acute  dietary  risk  assessment  the 
Dietary  Exposure  Evaluation  Model 
(DEEM^i^)  analysis  evaluated  the 
individual  food  consumption  as 
reported  by  respondents  in  the  USDA 
1989-1992  nationwide  Continuing 
Surveys  of  Food  Intake  by  Individuals 
(GSFII)  and  accumiUated  exposiue  to 


the  chemical  for  each  commodity.  The 
following  assumptions  were  made  for 
the  acute  exposure  assessments.  Residue 
levels  are  at  the  recommended 
tolerances  with  the  exception  of  sugar 
beets.  The  empirical  processing  factor  of 
O.lx  was  used  for  sugar-beet 
representing  the  10-fold  reduction  in 
residues  for  refined  sugar.  One  hundred 
percent  of  all  of  the  crops  are  treated 
with  clopyralid. 

ii.  Chronic  exposure.  In  conducting 
this  chronic  dietary  risk  assessment  the 
Dietary  Exposure  Evaluation  Model 
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(DEENT^)  analysis  evaluated  the 
individual  food  consumption  as 
reported  by  respondents  in  the  USDA 
1989-1992  nationwide  Continuing 
Surveys  of  Food  Intake  by  Individuals 
(CSFII)  and  accumulated  exposure  to 
the  chemical  for  each  commodity.  The 
following  assumptions  were  made  for 
the  chronic  exposure  assessments. 
Residue  levels  are  at  the  recommended 
tolerances  with  the  exception  of  sugar 
beets.  The  empirical  processing  factor  of 
O.lx  was  used  for  sugar-beet 
representing  the  10- fold  reduction  in 
residues  for  refined  sugar.  One  hundred 
percent  of  all  of  the  crops  are  treated 
with  clopyralid. 

iii.  Cancer.  Acceptable  oral  rat  and 
mouse  carcinogenicity  studies  show  no 
evidence  of  carcinogenic  or  mutagenic 
potential.  Clopyralid  is  classified  as  not 
likely  to  be  a  human  carcinogen. 

2.  Dietary  exposure  from  arinking 
water.  The  Agency  lacks  sufficient 
monitoring  exposure  data  to  complete  a 
comprehensive  dietary  exposure 
analysis  and  risk  assessment  for 
clopyralid  in  drinking  water.  Because 
the  Agency  does  not  have 
comprehensive  monitoring  data, 
drinlung  water  concentration  estimates 
are  made  by  reliance  on  simulation  or 
modeling  taking  into  account  data  on 
the  physical  characteristics  of 
clopyralid. 

The  Agency  uses  the  Generic 
Estimated  Environmental  Concentration 
(GENEEC)  or  the  Pesticide  Root  Zone 
Model/Exposure  Analysis  Modeling 
System  (PRZM/EXAMS)  to  estimate 
pesticide  concentrations  in  surface 
water  and  SCI-GROW,  which  predicts 
pesticide  concentrations  in 
groundwater.  In  general,  EPA  will  use 
GENEEC  (a  tier  1  model)  before  using 
PRZM/EXAMS  (a  tier  2  model)  for  a 
screening-level  assessment  for  surface 
water.  The  GENEEC  model  is  a  subset  of 
the  PRZM/EXAMS  model  that  uses  a 
specific  high-end  runoff  scenario  for 
pesticides.  GENEEC  incorporates  a  farm 
pond  scenario,  while  PRZM/EXAMS 
incorporate  an  index  reservoir 
environment  in  place  of  the  previous 
pond  scenario.  The  PRZM/EXAMS 
model  includes  a  percent  crop  area 
factor  as  an  adjustment  to  account  for 
the  maximum  percent  crop  coverage 
within  a  watershed  or  drainage  basin. 

None  of  these  models  include 
consideration  of  the  impact  processing 
(mixing,  dilution,  or  treatment)  of  raw 
water  for  distribution  as  drinking  water 
would  likely  have  on  the  removal  of 
pesticides  from  the  source  water.  The 
primary  use  of  these  models  by  the 
Agency  at  this  stage  is  to  provide  a 
coarse  screen  for  sorting  out  pesticides 
for  which  it  is  highly  unlikely  that 


drinking  water  concentrations  would 
ever  exceed  human  health  levels  of 
concern. 

Since  the  models  used  are  considered 
to  be  screening  tools  in  the  risk 
assessment  process,  the  Agency  does 
not  use  estimated  environmental 
concentrations  (EECs)  from  these 
models  to  quantify  drinking  water 
exposure  and  risk  as  a  %R&  or  %PAD. 
Instead  drinking  water  levels  of 
comparison  (DWLOCs)  are  calculated 
and  used  as  a  point  of  comparison 
against  the  model  estimates  of  a 
pesticide's  concentration  in  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food,  and  from 
residential  uses.  Since  DWLOCs  address 
total  aggregate  exposure  to  clopyralid 
they  are  further  discussed  in  the 
aggregate  risk  sections  in  Unit  m.E  of 
this  document. 

Based  on  the  FIRST  and  SCI-GROW 
models  the  estimated  environmental 
concentrations  (EECs)  of  clopyralid  for 
acute  exposures  are  estimated  to  be  46 
parts  per  billion  (ppb)  for  surface  water 
and  9.7  ppb  for  ground  water.  The  EECs 
for  chronic  exposures  are  estimated  to 
be  18  ppb  in  surface  water  and  9.7  ppb 
for  ground  water. 

3.  From  non-dietary  exposure.  The 
term  "residential  exposure"  is  used  in 
this  docimient  to  refer  to  non- 
occupational, non-dietary  exposure 
(e.g.,  for  lawn  and  garden  pest  control, 
indoor  pest  control,  termiticides,  and 
flea  and  tick  control  on  pets). 

Clopjrralid  is  currently  registered  for 
use  on  the  foUovtdng  residential  non- 
dietary  sites:  Turf  and  ornamentals 
(including  golf  courses).  The  risk 
assessment  was  conducted  using  the 
following  residential  exposure 
assumptions:  the  75  mg/kg/day  NOAEL 
was  used  in  the  short-term  inhalation, 
hand-to-mouth,  and  episodic  granular 
ingestion  risk  assessments  of  the 
residential  exposure.  The  intermediate- 
term  assessment  for  children's  hand-to- 
mouth  exposure  was  based  on  the  15 
mg/kg/day  NOAEL  chosen  for 
incidental  oral  exposure.  As  no  dermal 
endpoint  was  selected,  a  dermal  risk 
assessment  was  not  required  for 
residential  exposure.  For  residential  oral 
and  inhalation  risk  assessments,  the 
target  margin  of  exposure  (MOE)  was 
100  which  incorporates  the  removal  of 
the  FQPA  Safety  Factor.  MOEs 
calculated  for  residential  handler's 
inhalation  exposure  and  children's  oral 
exposures  were  well  above  the  target  of 
100;  and  therefore,  do  not  exceed  the 
Agency's  level  of  concern. 

4.  Cumulative  exposure  to  substances 
with  a  common  mechanism  of  toxicity. 


Section  408(b)(2)P)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumiilative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
clopyralid  has  a  common  mechanism  of 
toxicity  with  other  substances  or  how  to 
include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 
common  mechanism  of  toxicity, 
clopyralid  does  not  appear  to  produce  a 
toxic  metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  clopyralid  has  a  common 
mechanism  of  toxicity  with  other 
substances.  For  information  regarding 
EPA's  efforts  to  determine  which 
chemicals  have  a  common  mechanism 
of  toxicity  and  to  evaluate  the 
cumulative  effects  of  such  chemicals, 
see  the  final  rule  for  Bifenthrin  Pesticide 
Tolerances  (62  FR  62961,  November  26, 
1997). 

D.  Safety  Factor  for  Infants  and 
Children 

1.  In  general.  FFDCA  section  408 
provides  that  EPA  shall  apply  an 
additional  tenfold  margin  of  safety  for 
infants  and  children  in  the  case  of 
threshold  effects  to  account  for  prenatal 
and  postnatal  toxicity  and  the 
completeness  of  the  data  base  on 
toxicity  and  exposure  unless  EPA 
determines  that  a  different  margin  of 
safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  MOE 
analysis  or  through  using  uncertainty 
(safety)  factors  in  calciUating  a  dose 
level  that  poses  no  appreciable  risk  to 
humans. 

2.  Prenatal  and  postnatal  sensitivity. 
No  increased  quantitative  or  qualitative 
susceptibility  was  seen  following  pre- 
and/or  post-natal  exposures.  In  the 
developmental  study  with  rats,  no 
developmental  toxicity  was  seen  at  the 
HDT  (250  mg/kg/day)  even  in  the 
presence  of  severe  maternal  toxicity 
which  manifested  as  deaths,  reduced 
body  weight  gain  and  decreased  food 
consumption.  In  the  two  generation 
reproduction  study,  offspring  toxicity, 
characterized  as  decreased  pup  weight 
and  increased  liver  weights,  occurred 
only  at  the  HDT  (1,500  mg/kg/day) 
which  is  higher  than  the  Limit  Dose 
(1,000  mg/kg/day).  These  changes 
occxured  in  the  presence  of  severe 
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parental  toxicity  (decreased  body 
weight,  body  weight  gain,  food 
consimiption  and  sli^t  focal  hjrper 
keratosis  of  the  gastric  mucosa).  In  the 
developmental  rabbit  study, 
hydrocephalus  was  seen  in  eight  fetuses 
(3/15  litters)  only  at  the  highest  dose 
tested  (250  mg/l^day)  in  the  presence 
of  severe  maternal  toxicity  that 
manifested  as  death,  decreases  in  mean 
body  weight  and  lesions  of  the  gastric 
mucosa;  the  developmental  NOAEL  was 
110  mg/kg/day.  The  available  data 
indicate  that  a  developmental 
neurotoxicity  study  would  have  to  be 
tested  at  dose  levels  higher  than  250 
mg/kg/day  because  no  developmental 
toxicity  was  observed  in  rats  at  250  mg/ 
kg/day.  In  addition,  the  offspring 
NOAEL  in  the  two  generation 
reproduction  study  was  500  mg/kg/day 
with  a  LOAEL  of  1,500  mg/kg/day. 
Therefore,  it  is  anticipated  that  in  order 
to  elicit  any  fetal  nervous  system 
abnormalities  in  a  developmental 
neurotoxicity  study,  the  selected  liose 
levels  would  have  to  be  higher  than  500 
mg/kg/day.  Since  the  dose  level 
selections  for  the  developmental 
neurotoxicity  study  will  be  greater  than 
500  mg/kg/day,  the  resultant  NOAEL 
will  be  either  comparable  to,  or  higher 
than  the  doses  currently  used  in  the  risk 
assessment.  The  NOAEL  of  75  mg/kg/ 
day  selected  for  the  acute  RfD  is  seven 
times  lower  than  the  offspring  NOAEL 
in  the  reproduction  study.  The  NOAEL 
of  15  mg/kg/day  selected  for  the  chronic 
RfD  and  the  residential  exposure  risk 
assessments  is  thirty  three  times  lower 
than  the  offspring  NOAEL  in  the 
reproduction  study.  Therefore,  a 
developmental  neurotoxicity  study 
would  not  likely  change  the  regulatory 
doses  used  for  overall  risk  assessments. 

3.  Conclusion.  EPA  determined  that 
an  additional  factor  to  protect  infants 
and  children  was  not  appropriate. 
Several  factors  influenced  this  decision 
not  to  require  a  development 
neurotoxicity  (DNT)  study: 

i.  Although  hydrocephalus  was 
observed  at  the  high  dose  in  the 
developmental  rabbit  study,  it  was  seen 
in  the  presence  of  severe  maternal 
toxicity; 


ii.  No  alterations  to  the  fetal  nervous 
system  were  seen  in  the  developmental 
rat  study  at  the  same  dose  (250  mg/kg/ 
day); 

iii.  There  was  no  quantitative  or 
qualitative  evidence  of  increased 
susceptibility  in  the  two  generation 
reproduction  study; 

iv.  There  is  no  concern  nor  are  there 
residual  uncertainties  for  pre  and/or 
post  natal  toxicity;  and 

V.  Although  there  are  no  acute  or 
subchronic  neurotoxicity  studies,  there 
is  no  evidence  of  neurotoxicity  or 
neuropathology  in  adult  animals  in  any 
of  the  studies.  EPA  decided  that  the 
FQPA  safety  factor  should  be  reduced  to 
1  rather  than  the  statutory  default  factor 
of  10  because  the  existing  toxicology 
database,  which  is  complete,  revealed 
no  quantitative  or  qualitative  evidence 
of  increased  susceptibility  following  in 
utero  exposure  to  rats  and  rabbits  and/ 
or  following  prenatal/postnatal 
exposure  to  rats;  and  dietary  (food  and 
drinking  water)  and  residential 
exposure  assessments  will  not 
imderestimate  the  potential  exposures 
for  infants,  children,  and/or  women  of 
childbearing  age  frtim  the  use  of 
clopyralid. 

E.  Aggregate  Risks  and  Determination  of 
Safety 

To  estimate  total  aggregate  exposure 
to  a  pesticide  from  food,  drinking  water, 
and  residential  uses,  the  Agency 
calculates  DWLOCs  which  are  used  as  a 
point  of  comparison  against  the  model 
estimates  of  a  pesticide's  concentration 
in  water  (EECs).  DWLOC  values  are  not 
regulatory  standards  for  drinking  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food  and  residential 
uses.  In  calculating  a  DWLOC,  the 
Agency  determines  how  much  of  the 
acceptable  exposure  (i.e.,  the  PAD)  is 
available  for  exposure  through  drinking 
water  [e.g.,  allowable  chronic  water 
exposure  (mg/kg/day)  =  cPAD  -  (average 
food  +  residential  exposure)].  This 
allowable  exposure  through  drinking 
water  is  used  to  calculate  a  DWLOC. 


A  DWLOC  will  vary  depending  on  the 
toxic  endpoint,  drinking  water 
consumption,  and  body  weights.  Default 
body  weights  and  consimiption  values 
as  used  by  the  USEPA  Office  of  Water 
are  used  to  calculate  DWLOCs:  2L/70  kg 
(adult  male),  2L/60  kg  (adult  female), 
and  lL/10  kg  (child).  Defauh  body 
weights  and  drinking  water 
consumption  values  vary  on  an 
individual  basis.  This  variation  will  be 
taken  into  account  in  more  refined 
screening-level  and  quantitative 
drinking  water  exposure  assessments. 
Different  populations  will  have  different 
DWLOCs.  Generally,  a  DWLOC  is 
calculated  for  each  type  of  risk 
assessment  used:  Acute,  short-term, 
intermediate-term,  chronic,  and  cancer. 

When  EECs  for  surface  water  and 
ground  water  are  less  than  the 
calculated  DWLOCs,  OPP  concludes 
with  reasonable  certainty  that  exposures 
to  the  pesticide  in  drinking  water  (when 
considered  along  with  other  sources  of 
exposure  for  which  OPP  has  reliable 
data)  would  not  result  in  unacceptable 
levels  of  aggregate  human  health  risk  at 
this  time.  Because  OPP  considers  the 
aggregate  risk  resulting  from  multiple 
exposure  pathways  associated  with  a 
pesticide's  uses,  levels  of  comparison  in 
drinking  water  may  vary  as  those  uses 
change.  If  new  uses  are  added  in  the 
future,  OPP  will  reassess  the  potential 
impacts  of  residues  of  the  pesticide  in 
drinking  water  as  a  part  of  the  aggregate 
risk  assessment  process. 

1.  Acute  risk.  Using  the  exposure 
assumptions  discussed  in  this  unit  for 
acute  exposure,  the  acute  dietary 
exposure  from  food  to  clopyralid  will 
occupy  4%  of  the  aPAD  for  the  U.S. 
population,  2%  of  the  aPAD  for  females 
13  years  and  older.  4%  of  the  aPAD  for 
all  infants  (<  1  year)  and  7%  of  the 
aPAD  for  children  1-6  years.  In 
addition,  there  is  potential  for  acute 
dietary  exposure  to  clopyralid  in 
drinking  water.  After  calculating 
DWLOCs  and  comparing  them  to  the 
EECs  for  surface  and  ground  water,  EPA 
does  not  expect  the  aggregate  exposure 
to  exceed  100%  of  the  aPAD,  as  shown 
in  the  following  Table  3: 


Table  3.— Aggregate  Risk  Assessment  for  Acute  Exposure  to  Clopyralid 


Population  Subgroup 


General  U.S.  Population 


All  Infants  (<  1  year) 


Children  1-6  years 


Females  13-50 


aPAD  (mg/ 
kg) 


0.75 


0.75 


0.75 


0.75 


%  aPAD 
(Food) 


Surface 

Water  EEC 

(ppb) 


46 


46 


46 


46 


Ground 

Water  EEC 

(ppb) 


9.7 


9.7 


9.7 


9.7 


Acute 

DWLOC 

(ppb) 


25,000 


7,200 


7,000 


22,000 
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2.  Chronic  risk.  Using  the  exposure 
assumptions  described  in  this  unit  for 
chronic  exposiire,  EPA  has  concluded 
that  exposure  to  clopyralid  from  food 
will  utilize  7%  of  the  cPAD  for  the  U.S. 
population,  7%  of  the  cPAD  for  all 


infants  (<  1  year)  and  17%  of  the  cPAD 
for  children  1-6  years.  Based  on  the  use 
pattern,  chronic  residential  exposure  to 
residues  of  clopyralid  is  not  expected. 
In  addition,  there  is  potential  for 
chronic  dietary  exposure  to  clopyralid 


in  drinking  water.  After  calculating 
DWLCXls  and  comparing  them  to  the 
EECs  for  siuface  and  ground  water,  EPA 
does  not  expect  the  aggregate  exposure 
to  exceed  100%  of  the  cPAD,  as  shown 
in  the  following  Table  4: 


Table  4.— Aggregate  Risk  Assessment  for  Chronic  (Non-  Cancer)  Exposure  to  Clopyralid 


1              Population  Sutigroup 

cPADmg/ 
kg/day 

-  %  cPAD 
(Food) 

Surface 

Water  EEC 

(PPb) 

Ground 

Water  EEC 

(PPb) 

Chronic 

DWLOC 

(PPb) 

U.S.  Population 

0.15 

7 

18 

9.7 

4,900 

All  Infants  (<  1  year) 

0.15 

7 

18 

9.7 

1,400 

Children  1-6  years 

0.15 

17 

18 

9.7 

1,200 

Females  13-50 

0.15 

5 

18 

9?7 

4,300 

3.  Short-term  risk.  Short-term 
aggregate  exposure  takes  into  accoimt 
residential  exposure  plus  chronic 
exposure  to  food  and  water  (considered 
to  be  a  background  exposure  level). 

Clopyralid  is  currently  registered  for 
use  that  could  result  in  short-term 
residential  exposure  and  the  Agency  has 
determined  that  it  is  appropriate  to 
aggregate  chronic  food  and  water  and 
short-term  exposures  for  clopyralid. 


Using  the  exposure  assumptions 
described  in  this  unit  for  short-term 
exposures,  EPA  has  concluded  that  food 
and  residential  exposures  aggregated 
result  in  aggregate  MOEs  of  7,000  (U.S. 
popiUation,  food  and  residential),  9,600 
(females  13-50,  food  and  residential) 
and  2,200  (children  1-6  years  old,  food 
and  residential).  These  aggregate  MOEs 
do  not  exceed  the  Agency's  level  of 
concern  for  aggregate  exposure  to  food    - 


and  residential  uses.  In  addition,  short- 
term  DWLOCs  were  calculated  and 
compared  to  the  EECs  for  chronic 
exposure  of  clopyralid  in  ground  and 
surface  water.  After  calculating 
DWLOCs  and  comparing  them  to  the 
EECs  for  siuface  and  groimd  water,  EPA 
does  not  expect  short-term  aggregate 
exposure  to  exceed  the  Agency's  level  of 
concern,  as  shown  in  the  following 
Table  5: 


tABLE  5.— AGGREGATE  RISK  ASSESSIWIENT  FOR  SHORT-TERM  EXPOSURE  TO  CLOPYRALID 


'        Population  Sut>group 

Aggregate 
MOE  (Food 
+  Residen- 
tial) 

Aggregate 

Levefof 

Concern 

(LOC) 

Surface 

Water  EEC 

(PPb) 

Ground 

Water  EEC 

(PPb) 

Short-Term 
DWLOC 

(PPb) 

U.S.  Population 

7,000 

100 

18 

9.7 

26,000 

Children  1-6  years 

2,200 

100 

18 

9.7 

7,200 

Females  13-50  years 

9,600 

100 

18 

9.7 

22,000 

4.  Intermediate-term  risk. 
Intermediate-term  aggregate  exposure 
takes  into  account  residential  exposure 
plus  chronic  exposure  to  food  and  water 
(considered  to  be  a  background 
exposure  level). 

Clopyralid  is  currently  registered  for 
use(s)  that  could  result  in  intermediate- 
term  residential  exposure  and  the 
Agency  has  determined  that  it  is 
appropriate  to  aggregate  chronic  food 


and  water  and  intermediate-term 
exposures  for  clopyralid. 

Using  the  exposure  assumptions 
described  in  this  unit  for  intermediate- 
term  exposures,  EPA  has  concluded  that 
food  and  residential  exposiu^s 
aggregated  result  in  an  aggregate  MOE  of 
530  (children  1-6  years,  food  and 
residential).  This  aggregate  MOE  does 
not  exceed  the  Agency's  level  of 
concern  for  aggregate  exposiue  to  food 


and  residential  uses.  In  addition,  an 
intermediate-term  DWLOC  was 
calculated  and  compared  to  the  EECs  for 
chronic  exposure  of  clopyralid  in 
groimd  and  surface  water.  After 
calculating  the  DWLOC  and  comparing 
it  to  the  EECs  for  surface  and  ground 
water,  EPA  does  not  expect 
intermediate-term  aggregate  exposure  to 
exceed  the  Agency's  level  of  concern,  as 
shown  in  the  following  Table  6: 


TABLE  6.— AGGREGATE  RISK  ASSESSMENT  FOR  INTERMEDIATE-TERM  EXPOSURE  TO  CLOPYRALID 

Population  Subgroup 

• 

Aggregate 
MOE  (Food 
+  Residen- 
tial) 

Aggregate 

Level  of 

Concem 

(LOC) 

Surface 

Water  EEC 

(PPb) 

Ground 

Water  + 

EEC  (ppb) 

Inter- 
mediate- 
Term 
DWLOC 
(ppb) 

Children  1-6  years 

530 

100 

18 

9.7 

1,200 
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5.  Aggregate  cancer  risk  for  U.S. 
population.  The  Agency  concluded  that 
clopyralid  was  negative  for 
carcinogenicity  potential  in  rats  and 
mice  and  classified  clopyralid  as  "not 
likely"  to  be  a  human  carcinogen 
according  to  EPA  Draft  Guidelines  for 
Carcinogen  Risk  Assessmmt. 

6.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  the  general 
population,  and  to  infants  and  children 
from  aggregate  exposure  to  clopyralid 
residues. 

IV.  Other  Considerations 

A.  Analytical  Enforcement  Methodology 

An  adequate  residue  analytical 
method  is  available  for  enforcement  of 
the  proposed  tolerances.  This  method, 
"  ACR  75.6,  determines  clopyralid  as  the 
methyl  ester  by  gas  chromatography 
using  electron  capture  detection.  This 
method  has  been  successfully  validated 
by  EPA  and  has  been  published  in 
FDA's  Pesticide  Analytical  Manual,  Vol- 
n  (PAM  n). 

An  adequate  residue  analytical 
method  is  also  available  for  the 
enforcement  of  the  proposed  tolerance 
on  animal  commodities.  This  method, 
ACR  86.1,  determines  clopyralid  as  the 
methyl  ester  by  gas  chromatography 
using  electron  captiu^  detection.  This 
method  has  been  successfully  validated 
by  EPA  and  has  been  published  in 
FDA's  Pesticide  Analytical  Manual,  Vol- 
n  (PAM  n). 

B.  International  Residue  Limits 

There  are  no  Codex  or  Mexican  "" 
maximum  residue  limits  (MRLs). 
Canada  has  set  maximum  residue  limits 
of  2.0  ppm  for  barley,  oats,  and  wheat, 
7.0  ppm  for  the  milled  fractions  of 
barley,  oats,  and  wheat  (excluding 
Hour),  1.0  ppm  for  strawberries  and  0.2 
ppm  for  flax. 

V.  Conclusion 

Therefore,  tolerances  are  established 
for  residues  of  clopyralid  on  strawberry 
at  1.0  ppm;  hop,  dried  cones,  at  5.0 
ppm;  rapeseed  seed,  rapeseed  forage, 
mustard  seed,  and  crambe  seed  at  3.0 
ppm,  canola  meal  and  flax  meal  at  6.0 
ppm;  spinach  at  5.0  ppm;  stone  fruit 
group  at  0.5  ppm;  prunes  at  1.5  ppm, 
garden  beet  tops  at  3.0  ppm  and  garden 
beet  roots  at  4.0  ppm;  mustard  greens  at 
5.0  ppm;  turnip  roots  at  1.0  ppm  and 
turnip  tops  at  4.0  ppm;  cranberry  at  4.0 
ppm;  sweet  com,  kernel  plus  cob  with 
husks  removed  at  1.0  ppm,  sweet  com 
forage  at  7.0  ppm,  sweet  com  stover  at 
10.0  ppm,  pop  com  grain  at  1.0  ppm, 
pop  com  stover  at  10.0  ppm,  liver  of 


cattle,  goat,  horse,  and  sheep  at  3.0  ppm, 
meat  byproducts,  except  liver,  of  cattle, 
goat,  horse  and  sheep  at  36.0  ppm,  and 
milk  at  0.2  ppm;  and  the  brassica,  head 
and  stem,  subgroup  at  2.0  ppm. 

VI.  Obiections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  1 78. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996,  EPA  will 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  from  the  requirement  of  a 
tolerance  issued  by  EPA  under  new 
section  408(d),  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  imit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  control 
number  OPP-2002-0235  in  the  subject 
line  on  the  first  page  of  your 
submission.  All  requests  must  be  in 
writing,  and  must  be  mailed  or 
delivered  to  the  Hearing  Clerk  on  or 
before  November  25,  2002. 

1.  Filing  the  request.  Yova  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  npon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  vdth  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the  . 
infomiation  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 


Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900C). 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  ^4W.,  Washiiigton, 
DC  20460.  You  may  also  deliver  your, 
request  to  the  Office  of  the  Hearing 
Clerk  in  Rm.  104,  Crystal  Mall  #2. 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA. 
The  Office  of  the  Hearing  Clerk  is  open 
bom  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  number  for  the  Office  of  the 
Hearing  Clerk  is  (703)  603-0061. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  bearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  piusuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave..  NW.,  Washington,  DC  20460. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  yoxu  request  for  such  a  waiver  to: 
James  Hollins,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Permsylvania 
Ave.,  NW.,  Washington,  DC  20460. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  VI. A.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
incltision  in  the  official  record  that  is 
described  in  Unit  LB. 2.  Mail  youi  * 
copies,  identified  by  docket  control 
number  OPP-2002-0235,  to:  Public 
Information  and  Records  Integrity 
Branch,  Information  Resources  and 
Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460.  hi 
person  or  by  courier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
I.B.2.  You  may  also  send  an  electronic 
copy  of  your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCfl 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
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Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 
ASCII  file  format.  Do  not  include  any 
CBI  in  your  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  yoiu' 
request  at  many  Federal  Depository 
Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  accoumt 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s]  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Vn.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  a  tolerance 
tmder  FFDCA  section  408(d)  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (OM6)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58FR51735, 
October  4, 1993).  Because  this  rule  has 
been  exempted  from  review  under 
Executive  Order  12866  due  to  its  lack  of 
significance,  this  rule  is  not  subject  to 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  (66  FR  28355,  May 
22,  2001).  This  final  rule  does  not 
contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104—4).  Nor  does  it  require  any 
special  considerations  under  Executive 
Order  12898.  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994);  or  OMB  review  or  any  Agency 
action  imder  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997). 
This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 


Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Pubhc  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  petition 
under  FFDCA  section  408(d),  such  as 
the  tolerance  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  In  addition,  the 
Agency  has  determined  that  this  action 
will  not  have  a  substantial  direct  effect^ 
on  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism(64  FR  43255,  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of. 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n)(4). 
For  these  same  reasons,  the  Agency  has 
determined  that  this  rule  does  not  have 
any  "tribal  implications"  as  described 
in  Executive  Order  13175,  entitled 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (65  FR 
67249,  November  6,  2000).  Executive 
Order  13175,  requires  EPA  to  develop 
an  accountable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
Govermnent  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 


distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

Vm.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regiilatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  v\rill  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
"rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procediue, 
Agricultiual  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  September  16,  2002. 
Peter  Caulkins, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346(a)  and 
374. 

2.  Section  180.431  is  amended  as 
follows: 

i.  By  alphabetically  adding 
commodities  to  the  table  in  paragraph 
(a); 

ii.  By  removing  tolerances  for  cattle, 
kidney;  goat,  kidney;  horse,  kidney  and 
sheep,  kidney  in  the  table  in  paragraph 
(a); 

iii.  By  increasing  tolerances  for  catUe, 
meat  byproducts,  except  liver;  goat, 
meat  byproducts,  except  liver;  horse, 
meat  byproducts,  elKcept  liver  and 
sheep,  meat  byproducts,  except  liver; 
and  milk  in  the  table  in  paragraph  (a);    " 
and 

iv.  By  removing  the  text  from 
paragraph  (b);  and  reserving  paragraph 
(b)  with  the  heading. 

The  additions  and  revisions  read  as 
follows: 
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§  180.431    Clopyralid;  totorances  for 
residues. 

(a)  General.  Tolerances  are 
established  for  residues  of  the  herbicide 
clopyralid  (3,6-dichloro-2- 
pyridinecarboxylic  acid)  in  or  on  the 
following  commodities: 


Commodity 


Beet,  garden,  tops 

Beet,  garden,  roots 

Brasstca,  head  and  stem, 

sut)group 

Canola,  meal  

Canola,  seed  


Cattle,  liver 


Cattle,  meat  byprodtx:ts, 
except  liver 


Com,  pop,  grain 

Com,  f)op,  stover 

Com.  sweet,  forage 

Com,  sweet,  kerrwl  plus 
cob  with  husks  re- 
moved   

Com,  sweet,  stover 

Craimbe,  seed 

Crantwrry .-. 


Parts  per  millkxi 


Flax,  meal 

Flax,  seed 

Fruit,  stone,  group 

Goat,  liver 


Goat,  meat  byproducts, 
except  liver 


Hop,  dried  cones 
Horse,  liver  


Horse,  meat  byproducts, 

except  liver 

Milk  


Mustard,  greens 
Mustard,  seed  ... 


Plum,  pnine,  dried 


Rapeseed,  seed  .. 
Rapeseed,  forage 


Sheep,  liver . 


Sheep,  meat  byproducts, 
except  liver 


Spinach 

StrawtMrry 


Turnip,  roots 
Turnip,  tops  .. 


3.0 
4.0 

2.0 
6.0 
3.0 

3.0 


36.0 

1.0 

10.0 

7.0 


1.0 

10.0 

3.0 

4.0 

6.0 
3.0 
0.5 

3.0 


36.0 
5.0 
3.0 


36.0 
0.2 

5.0 
3.0 

1.5 

3.0 
3.0 

3.0 


36.0 

5.Q 
1.0 

1.0 
4.0 


(b)  Section  18  emergency  exemptions. 
[Reserved] 

***** 

[FR  Doc.  02-24232  Filed  »-24-02;  8:45  am] 
BILLING  cooe  eese-ao-s 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  281 
[FRL-7381-6] 

Hawaii;  Final  Approval  of  Stata 
Underground  Storage  Tank  Program 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  final  determination  on 

the  State  of  Hawaii's  application  for 

final  approval. 

SUMMARY:  The  State  of  Hawaii  has 
applied  for  approval  of  its  Undergroimd 
Storage  Tank  Program  for  petroleum  and 
hazardous  substances  imder  Subtitle  I  of 
the  Resource  Conservation  and 
Recovery  Act  (RCRA).  The 
Environmental  Protection  Agency  (EPA) 
has  reviewed  Hawaii's  application  and 
has  reached  a  final  determination  that 
Hawaii's  Underground  Storage  Tank 
Program  for  petroleum  and  hazardous 
substances  satisfies  all  of  the 
requirements  necessary  to  qualify  for 
approval.  Thus,  the  EPA  is  granting 
final  approval  to  the  State  of  Hawaii  to 
operate  its  Undergroimd  Storage  Tank 
Program  for  petroleum  and  hazardous 
substances. 

EFFECTIVE  DATE:  Final  approval  for  the 
State  of  Hawaii's  Underground  Storage 
Tanks  Program  shall  be  effective  on 
September  30,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Norwood  Scott,  Undergroimd  Storage 
Tanks  Program  Office,  U.S.  EPA,  Region 
9,  75  Hawthorne  Street  (WST-8),  San 
Francisco,  California  94105,  Telephone: 
(415)  972-3373. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  9004  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
authorizes  the  Environmental  Protection 
Agency  (EPA)  to  approve  state 
Underground  Storage  Tank  Programs  to 
operate  in  the  State  in  lieu  of  the 
Federal  Underground  Storage  Tank 
(UST)  Program.  To  qualify  for  final 
authorization,  a  state's  Program  must: 
(1)  Be  "no  less  stringent"  than  the 
Federal  Program  for  the  seven  elements 
set  forth  at  RCRA  Section  9004(a)(1) 
through  (7);  and  (2)  provide  for  adequate 
enforcement  of  compliance  with  the 
UST  standards  of  RCRA  Section  9004(a). 
Note  that  RCRA  Sections  9005  (on 
information-gathering)  and  9006  (on 
Federal  enforcement)  by  their  terms 
apply  even  in  states  with  Programs 
approved  by  the  EPA  under  RCRA 
Section  9004.  Tlius,  the  Agency  retains 
its  authority^  under  RCRA  Sections  9005 


and  9006,  42  U.S.C.  699ld  and  6991e. 
and  other  applicable  statutory  and 
regulatory  provisions  to  undertake 
inspections  and  enforcement  actions  in 
approved  states.  With  respect  to  such  an 
enforcement  action,  the  Agency  will 
rely  on  Federal  sanctions.  Federal 
inspection  authorities,  and  Federal 
procedures  rather  than  the  «tate 
authorized  analogues  to  these 
provisions.  Moreover,  authorization  of  a 
state  Program  is  a  prospective  action 
only  and  an  authorized  state  Program 
only  operates  in  lieu  of  the  Federal 
Program  as  of  the  effective  date  of  the 
authorization.  The  Agency  may 
undertake  enforcement  of  the  Federal 
requirements  for  violations  of  those 
Federal  requirements  which  occurred 
prior  to  the  effective  date  of 
authorization  of  the  state's  Program.  In 
this  case,  authorization  of  the  Hawaii 
UST  Program  will  be  effective  on 
September  30,  2002. 

On  May  23,  2001,  the  State  of  Hawaii 
submitted  an  official  application  to 
obtain  final  program  approval  to 
administer  the  Underground  Storage 
Tank  Program  for  petroleum  and 
hazardous  substances.  On  October  5, 
2001,  the  EPA  published  a  tentative 
decision  announcing  its  intent  to  grant 
Hawaii  final  approval.  Further 
background  on  the  tentative  decision  to 
grant  approval  appears  at  66  FR  50963- 
50966,  October  5,  2001. 

Along  with  the  tentative 
determination,  the  EPA  aimounced  the 
availability  of  the  application  for  public 
comment  and  the  date  of  a  public 
hearing  on  the  application.  The  EPA 
requested  advance  notice  for  testimony 
and  reserved  the  right  to  cancel  the 
public  hearing  for  lack  of  public 
interest.  The  hearing  was  held  at 
Kawananakoa  Middle  School  in 
Honolulu.  Hawaii  on  November  13, 
2001. 

B.  Significant  Public  Comments  and 
EPA's  Responses 

Written  comments  regarding  the 
EPA's  approval  of  Hawaii's 
Underground  Storage  Tank  Program 
were  received  during  the  comment 
period  firom  EnviroWatch,  Inc.  Oral 
comments  regarding  the  EPA's  approval 
of  Hawaii's  Underground  Storage  Tank 
Program  were  received  during  die 
public  hearing  from  Carroll  Cox, 
President  of  EnviroWatch,  Inc.,  and  Joe 
Ryan,  a  resident  of  Waimanalo. 

Additionally,  in  April  2001,  prior  to 
publication  of  EPA's  tentative  decision 
to  authorize  Hawaii's  Underground 
Storage  Tank  Program,  EPA  received  a 
Petition  To  Withdraw  Hawaii 
Certification  and  Title  VI  Complaint  of 
Discriminatory  Acts  (Petition  to 
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Withdraw)  challenging  the 
administration  and  enforcement  of 
environmental  programs  by  the  State  of 
Hawaii  and  seeking  withdrawal  of 
authorization  for  all  environmental 
programs.  We  have  taken  into 
consideration  comments  in  the  Petition 
relating  to  the  Hawaii  Undergroimd 
Storage  Tank  Program  in  taking  today's 
action.  Today's  action  is  not  a  final 
determination  on  the  merits  of  the 
Petition  to  Withdraw.  The  significant 
issues  raised  by  the  commenters  and 
EPA's  responses  are  simmiarized  below. 

1.  Comment:  EPA  received  comments 
relating  to  the  Hawaii  Department  of 
Health's  (HDOH)  implementation  of 
other  programs  for  which  Hawaii  has 
been  delegated  authority  by  EPA.  The 
comments  generally  asserted  that  HDOH 
has  a  track  record  of  being  unable  to 
properly  enforce  other  federally 
delegated  programs  and,  thus,  that  the 
State  would  not  adequately  enforce  its 
underground  storage  tank  program. 
Specific  examples  cited  included 
Hawaii's  enforcement  of  the  Clean 
Water  Act,  including  the  State's 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  program, 
Hawaii's  investigation  into  a  sewage 
dumping  incident,  and  the  purported 
failure  of  the  State's  Attorney  General  to 
give  priority  to  environmental 
enforcement.  The  Petition  to  Withdraw 
also  identified  the  State's  economic 
condition  and  the  reduction  in  force  of 
State  employees  responsible  for 
inspections  and  enforcement  as  a  reason 
why  the  State  would  not  be  able  to 
administer  and  enforce  the  UST 
program  according  to  Federal  guidelines 
and  rules. 

Response:  Each  environmental 
program  is  unique  and  must  be 
evaluated  in  li^t  of  the  particular 
Federal  and  state  requirements 
applicable  to  that  program.  Among  other 
things,  programs  differ  significantly  in 
the  numbers  and  types  of  pollutants 
regulated;  the  number,  size  and  type  of 
facilities  which  are  regulated;  the 
complexity  and  scope  of  regulatory 
requirements;  regulatory  mechanisms 
(for  example,  use  of  permits  and 
prohibitions);  tools  for  assessing 
compliance  (e.g.,  inspections,  self- 
monitoring  and  self-reporting);  and 
enforcement  options.  Moreover, 
different  programs  vary  in  funding 
levels  and  sources,  and  staffing  levels 
(both  number  of  staff  and  required 
qualifications). 

Requirements  applicable  to  EPA's 
authorization  of  Hawaii's  UST  program 
are  foimd  generally  at  40  CFR  part  281. 
These  requirements  include  criteria  for 
determining  whether  a  state's  program 
is  "no  less  stringent  than"  the 


corresponding  Federal  program.  See  40 
CFR  281.30  through  281.39.  These 
requirements  also  include  criteria  for 
determining  whether  a  state  can 
adequately  enforce  its  program.  See  40    ,= 
CFR  281.40  through  281.43.  EPA  has 
reviewed  and  evaluated  Hawaii's  UST 
authorization  application  in  light  of  the 
criteria  set  forth  in  40  CFR  part  281. 
EPA  has  determined  that  Hawaii's  UST 
program  meets  the  criteria  set  forth  in 
40  CFR  part  281  and  has  determined 
that  authorization  of  this  program  is 
appropriate  in  light  of  those  criteria. 

With  respect  to  HDOH's  performance 
in  enforcing  its  UST  program,  HDOH 
began  implementation  of  its  field 
citation  program  in  May  2000.  Field 
citations  are  issued  for  easily  verifiable 
and  correctable  violations  of  Hawaii's 
UST  rules,  and  involve  lower  penalty 
amoimts  than  are  assessed  in  traditional 
administrative  enforcement  actions. 
Since  May  2000,  HDOH  has  conducted 
476  state-led  field  citation  inspections 
and  has  issued  143  field  citations 
assessing  total  penalties  of  $133,450.  To 
date,  122  facilities  have  paid  their 
assessed  penalty  for  a  total  of  $102,565 
in  penalties  received  by  HDOH. 

Over  the  past  year,  HDOH  initiated 
enforcement  efforts  (e.g.,  warning  letters 
and  proposed  orders)  against 
recalcitrant  owners  and  operators  at 
approximately  220  facilities  who  had 
failed  to  conduct  response  activities  to  . 
address  releases  that  occurred  at  their 
facilities  prior  to  1997.  As  a  result, 
many  of  these  facilities  are  currently 
conducting  appropriate  release  response 
activities,  including  site  assessments 
and  cleanup.  Work  has  been  completed 
at  approximately  25  percent  of  these 
facilities  and  the  cases  are  now  closed. 

With  respect  to  the  portion  of  the 
comment  related  to  HDOH's 
enforcement  resources,  in  Fiscal  Year 
(FY)  2003  (October  1.  2002-September 
30,  2003)  Hawaii's  UST  and  LUST 
program  budgets  are  $420,402.00  and 
$673,551.00  respectively.  HDOH  has 
four  full  time  UST  inspector  positions 
and  has  a  goal  of  conducting  a 
minimum  of  400  UST  facility 
inspections  during  FY2003.  With 
approximately  1,100  operating  UST 
facilities,  and  400  UST  facilities 
inspected  annually,  each  of  these 
facilities  would  be  inspected  at  least 
once  every  three  years  to  ensure 
compliance  with  State  UST  regulations. 
In  addition  to  an  aggressive  FY2003 
inspection  schedule,  HDOH  identified 
ten  administrative  enforcement  actions 
against  non-compliant  facilities  in 
FY2002.  Three  of  these  cases  have 
settled  while  an  additional  eight  are  in 
development  or  pending. 


With  respect  to  the  comments  related 
to  Hawaii's  implementation  and 
enforcement  of  the  Clean  Water  Act, 
these  are  the  same  conunents  which 
were  raised  in  the  Petition.  In  response 
to  the  Petition,  EPA  decided  to  change 
its  schedule  of  state  program  audits  to 
perform  an  audit  of  Hawaii's  NPDES 
program  earlier  than  originally 
scheduled.  Pursuant  to  the  audit,  EPA 
reviewed  Hawaii's  statutory  authorities 
as  well  as  enforcement  mechanisms, 
and  the  audit  raised  some  concerns, 
particularly  related  to  enforcement.  EPA 
is  working  with  the  State  to  address 
those  concerns.  We  are  also  reviewing 
the  issues  raised  in  the  Petition,  and 
will  respond  directly  to  the  Petitioner 
on  those  issues. 

2.  Comment:  EPA  received  comments 
expressing  the  concern  that  the  HDOH 
was  unable  to  ensure  that  other  Hawaii 
State  agencies  complied  with  UST 
program  requirements,  including  the 
Federal  deadline  for  upgrading  existing 
tanks  (December  22, 1998,  pursuant  to 
40  CFR  280.21),  (the  corresponding 
State  provision  is  foimd  at  Hawaii 
Administrative  Rules  [HAR]  11-281-18, 
and  sets  a  deadline  of  January  28,  2000, 
the  effective  date  of  the  regulations). 
These  comments  focused  generally  on 
the  failure  of  HDOH  to  identify  or 
require  closure  of  an  UST  by  the  Hawaii 
Department  of  Land  and  Natural 
Resources  (HDLNR)  at  a  pumphouse 
near  Pearl  Harbor's  Richardson  Field. 

Response:  The  HDOH  has  the  legal 
authority  to  bring  an  enforcement  action 
against  another  State  agency  and,  in 
fact,  HDOH  has  taken  enforcement 
action  against  other  State  agencies.  The 
EPA  is  satisfied  that  appropriate 
enforcement  actions  can  and  will  be 
taken  by  HDOH  against  other  non- 
complying  State  of  Hawaii  agencies 
when  necessary.  HDOH  began  its  UST 
field  citation  program  in  April  2000. 
Since  that  time,  HDOH  has  inspected  13 
State  facilities  and  has  issued  field 
citations  to  five  of  those  facilities.  The 
field  citations  assessed  penalties  ranging 
from  a  low  of  $150  up  to  a  high  of 
$1,750.  EPA  is  confident  that  HDOH 
treats  all  tank  owners  and  operators 
equally  with  respect  to  conducting 
inspections  and  taking  enforcement 
action,  including  State  agencies. 

EPA  has  reviewed  the  situation 
relating  to  the  UST  located  at  the 
pumphouse  near  Pearl  Harbor's 
Richardson  Field  and  is  satisfied  with 
HDOH's  actions  with  respect  to  this 
UST.  Given  the  dates  of  service  of  this 
UST,  which  was  apparently  taken  out  of 
service  in  1960  prior  to  the  1962  transfer 
of  the  land  to  HDLNR,  HDLNR  would 
not  ordinarily  have  the  responsibility 
for  closure  of  this  UST.  Under  Section 
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9001(3)(B)  of  RCRA,  42  U.S.C. 
6991(3)(B),  for  USTs  no  longer  in 
service  after  November  8, 1984,  the 
"owner,"  who  would  ordinarily  be 
responsible  for  closure,  is  the  entity 
who  owned  the  UST  immediately  before 
it  was  taken  out  of  service.  See  also 
Hawaii  Revised  Statutes  (HRS)  Chapter 
342-Ll. 

3.  Comment:  EPA  received  comments 
expressing  concern  that  the  State  has 
implemented  its  UST  program  in  a 
discriminatory  manner  and  that  the 
State  does  not  have  an  adequate 
environmental  equity  policy. 

Response:  These  comments  are 
similar  to  the  issues  raised  in  the 
Petition  To  Withdraw  Hawaii 
Certification  and  Title  VI  Complaint  of 
Discriminatory  Acts  (Petition  to 
Withdraw),  which  was  rejected  by 
EPA's  Office  of  Civil  Rights  (OCR)  in    . 
October  of  2001.  While  the  comments 
received  on  EPA's  tentative  decision  to 
authorize  Hawaii's  UST  program  did  not 
provide  specifics  with  respect  to  these 
concerns,  the  Petition  to  Withdraw 
specifically  referred  to  the  incident 
relating  to  mercury  contamination 
emanating  from  the  pimiphouse  near 
Richardson  Field  with  respect  to  the 
allegations  of  discriminatory  conduct  by 
the  State. 

As  set  forth  above  in  response  to 
Comment  2  with  respect  to  HDOH's 
actions  relating  to  the  UST  at  the 
pumphouse  near  Richardson  Field,  EPA 
has  reviewed  those  actions  and  is 
satisfied  that  HDOH  has  acted 
appropriately.  No  other  specific 
examples  of  HDOH  acting  in  a 
discriminatory  manner  that  specifically 
relate  to  HDOH's  implementation  of  the 
UST  program  were  identified  by  the 
conunents  or  the  Petition  to  Withdraw. 

With  respect  to  today's  decision  to 
authorize  Hawaii's  UST  Program,  EPA 
must  ensure  that  Hawaii  has  an 
adequate  UST  enforcement  program. 
While  EPA  does  not  typically  review 
environmental  justice  policies  in  the 
context  of  determining  whether  a  state 
has  an  adequate  UST  enforcement 
program,  EPA  notes  that,  on  January  2, 
2002,  the  HDOH  Environmental  Health 
Administration  issued  an 
Environmental  Equity  Policy.  This 
policy  confirms  that  HDOH  will 
"through  the  implementation  of  federal 
and  state  environmental  laws,  rules, 
policies,  and  programs,  ensure  the  fair 
and  equitable  treatment  of  all  persons  as 
it  evaluates  and  addresses  the  risks  and 
consequences  associated  with 
environmental  pollution." 

4.  Comment- EPA  received  comments 
questioning  the  State's  ability  and 
"political  strength"  to  enforce  its  UST  ' 
requirements  at  Federal  facilities. 


Additionally,  questions  were  raised 
concerning  the  continued  role  of  EPA 
with  respect  to  Federal  facility 
enforcement  in  the  State,  after 
authorization  of  the  UST  Program. 

Response:  HDOH  conducts 
inspections  of  military  sites  and  has 
issued  UST  field  citations  to  the 
military  and  other  Federal  facilities  for 
violations  of  State  UST  requirements. 
These  Federal  facilities  have  returned  to 
compliance  as  directed  by  the  citations 
issued  by  HDOH.  However,  disputes 
have  arisen  between  the  facilities  and 
HDOH  regarding  whether  penalties 
assessed  by  the  State  must  be  paid  by 
Federal  facilities  and  whether  the 
Federal  government's  sovereign 
immunity  with  respect  to  such  penalties 
has  been  waived.  This  dispute  regarding 
the  waiver  of  sovereign  immunity  with 
respect  to  penalties  assessed  by  state 
agencies  is  not  limited  to  Hawaii,  but  is 
a  national  issue,  affecting  all  state  UST 
programs.  The  ability  of  HDOH  to 
pursue  violations  and  require 
compliance  is  not  in  question. 

EPA  is  continuing  to  offer  assistance 
to  the  states,  including  Hawaii,  for 
Federal  facility  UST  inspections.  As  to 
EPA's  role  after  authorization  of  the 
program,  where  appropriate,  EPA  will 
continue  to  exercise  its  enforcement 
authority,  including  the  assessment  of 
penalties,  since  EPA's  administrative 
penalty  authority  against  Federal  UST 
facilities  is  not  in  dispute.  EPA-lead 
inspections  of  Federal  UST  facilities  are 
conducted  jointly  with  HDOH.  In 
addition,  all  inspection  and 
enforcement  related  information 
gathered  in  connection  with  Federal 
UST  facilities  is  shared  between  EPA 
and  HDOH. 

5.  Comment:  EPA  received  comments 
expressing  concern  regarding  the 
practical  ability  of  citizens  to  seek  a 
review  of  Hawaii's  administration  of  the 
State's  UST  Program,  once  it  has  been 
delegated.  The  commenter  was 
concerned  that  requests  for  review  of 
the  State's  programs  are  referred  to  the 
State,  rather  than  being  handled  by  EPA. 
The  commenter  suggested  that  certain 
safeguards  be  implemented  in  order  to 
ensure  adequate  review  of  such 
requests.  These  suggestions  included 
requiring  administrative  review  of  the 
State  Program  upon  the  filing  of  a 
citizen's  complaint  and  including 
possible  sanctions  against  the  State  if  it 
is  not  adequately  implementing  its 
Program. 

Response:  The  process  for  withdrawal 
of  approval  of  authorized  state  UST 
programs  is  set  forth  at  40  CFR  281.60 
and  281.61.  40  CFR  281.61(b)  cross- 
references  the  procedures  set  forth  for 
withdrawal  of  approval  of  authorized 


state  hazardous  waste  programs  at 
271.23(b)  and  (c).  Both  40  CFR  281.61(b) 
and  271.23(b)  allow  interested  persons 
to  petition  EPA  to  commence 
proceedings  to  withdraw  approval  of 
these  state  programs.  EPA  must  respond 
in  writing  to  any  such  petitions.  40  CFR 
271.23(b)(1).  If  EPA  determines  that 
proceedings  to  withdraw  approval  of  an 
authorized  UST  program  are 
appropriate,  either  in  response  to  an 
interested  person's  petition  or  on  the 
Agency's  own  initiative,  EPA  may  order 
conmiencement  of  such  proceedings. 
Petitions  to  withdraw  approval  of 
authorized  state  programs  are  not 
referred  to  the  affected  state  for  a 
decision.  The  only  sanction  specifically 
provided  in  the  regulations  is 
withdrawal  of  the  program.  Neither  the 
statute  nor  the  regulations  provide  for 
sanctions  in  addition  to  withdrawal  of    • 
program  approval  against  a  state  that  is 
not  adequately  implementing  its  UST 
Program. 

6.  Comment:  EPA  received  comments 
criticizing  EPA's  criteria  for  deciding 
whether  or  not  to  hold  a  public  hearing 
on  EPA's  tentative  determination  to 
authorize  Hawaii's  UST  Program.  The 
commenter  asserted  that  the  decision 
whether  to  hold  a  public  hearing  on  that 
tentative  determination  should  not  be 
based  on  whether  there  was  "sufficient" 
public  interest,  since,  the  commenter 
argued,  that  standard  was  vague  and 
unfair. 

Response:  The  standard  for 
determining  whether  a  public  hearing 
should  be  held  on  EPA's  tentative 
decision  to  authorize  a  state  program  is 
set  forth  at  40  CFR  281.50(e)(4).  which 
indicates  that,  if  "insufficient  public 
interest  is  expressed,"  EPA  may  cancel 
the  public  hearing.  In  any  event,  EPA 
held  a  public  hearing  on  its  tentative 
decision  to  authorize  Hawaii's  UST 
Program  on  November  13,  2001.  The 
hearing  was  held  at  Kawananakoa 
Middle  School  in  Honolulu,  Hawaii. 
Thus,  regardless  of  the  standard  used  to 
determine  whether  or  not  a  hearing 
should  be  held,  the  public  did  in  fact 
have  an  opportunity  to  attend  a  public 
hearing  on  EPA's  tentative  decision  to 
authorize  Hawaii's  UST  Program  and 
the  concerns  raised  by  these  comments 
are  moot. 

7.  Comment:  EPA  received  comments 
expressing  concern  over  whether  or  not 
EPA  would  continue  to  oversee 
Hawaii's  implementation  of  its  UST 
Program  after  authorization.  These 
comments  also  requested  clarification  of 
the  timing  of  approval  of  Hawaii's  UST 
program  and  the  standards  used  to 
determine  whether  or  not  to  approve 
authorization. 
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Response:  The  effective  date  of 
today's  decision  to  authorize  Hawaii's 
UST  Program  is  September  30,  2002. 
The  criteria  used  to  evaluate  Hawaii's 
UST  Program  are  set  forth  generally  at 
40  CFR  Part  281.  These  regulations  can 
be  found  on  the  web  at  http:// 
www.access.gpo.gov/nara/cfr/ 
cfrhtml  00/Title_40/40cfr281J)0.html. 

Pursuant  to  40  CFR  281.24,  at  the  time 
of  approval  of  a  state's  application  for 
authorization  of  its  UST  program,  a 
Memorandum  of  Agreement  (MOA) 
must  be  signed  by  the  Regional 
Administrator  and  the  appropriate 
ofHcial  of  the  state  lead  agency.  The 
MOA  contains  proposed  areas  of 
coordination  between  the  state  and  EPA 
as  well  as  a  delineation  of  separate  state 
and  Federal  roles  and  responsibilities. 
These  roles  and  responsibilities  include 
the  following  areas:  Enforcement, 
compliance  monitoring,  EPA  oversight, 
and  sharing  and  reporting  of 
information.  In  the  MOA  entered  into 
between  EPA  and  the  State  of  Hawaii 
with  respect  to  implementation  of 
Hawaii's  UST  Program.  EPA  has 
assumed  an  oversight  role  with  respect 
to  the  State's  program.  This  oversight 
role  will  include  an  aimual  review  of 
the  State's  Program  in  order  to  assist  the 
State  in  implementing  its  Program,  and 
to  allow  EPA  to  report  to  the  President, 
the  Congress  and  ^e  public  on  the 
achievements  of  the  State's  UST 
Program.  The  MOA  also  envisions  that 
EPA  and  the  State  will  coordinate 
regarding  desirable  technical  support 
that  EPA  may  provide  to  the  State,  and 
regarding  targeting  of  joint  efforts  to 
prevent  and  mitigate  environmental 
problems  associated  with  the  improper 
management  of  USTs. 

8.  Comment:  EPA  received  comments 
expressing  concerns  regarding  Hawaii's 
UST  Program  and  whether  or  not  the 
Program  was  as  stringent  as  the  Federal 
US'!  program.  ' 

Response:  EPA  has  determined  that 
Hawaii's  application  for  authorization  of 
its  State  UST  Program  meets  the  criteria 
for  approval  set  forth  at  40  CFR  part 
281.  As  part  of  this  determination,  EPA 
has  determined  that  Hawaii's  UST 
Program  is  "no  less  stringent"  than  the 
Federal  UST  program  in  accordance 
with  40  CFR  part  281,  subpart  C.  EPA 
has  also  determined  that  the  State  has 
provided  for  an  adequate  enforcement 
program  pursuant  to  40  CFR  part  281, 
subpart  D,  and  has  provided  for  public 
participation  in  the  enforcement  process 
in  accordance  with  40  CFR  281.42. 

With  respect  to  EPA's  determination 
that  Hawaii's  UST  program  is  "no  less 
stringent"  than  the  Federal  UST 
program,  in  its  Federal  Register  notice 
announcing  its  tentative  decision  to 


authorize  Hawaii's  UST  Program,  EPA 
specifically  identified  certain  areas  of 
the  Hawaii  program  which  EPA 
considers  broader  in  scope  than  the 
Federal  UST  program.  See  66  FR  50964- 
50965  (October  5,  2001).  While  these 
"broader  in  scope"  provisions  are 
enforceable  by  the  State,  they  are  not 
part  of  the  authorized  program  and  are 
thus  not  enforceable  by  EPA.  EPA  has 
determined  that  the  remaining  aspects 
of  the  State's  UST  Program  are  as 
stringent  or  more  stringent  than  the    - 
Federal  program.  EPA  notes  that 
Hawaii's  deadline  for  UST  owner/ 
operators  to  upgrade  their  existing 
USTs,  found  at  Hawaii  Administrative 
Rules  (HAR)  11-281-18,  was  January 
28,  2000,  the  effective  date  of  the 
Hawaii  regulations.  The  Federal 
deadline  for  upgrading  existing  tanks, 
found  at  40  CFR  280.21,  was  December 
22. 1998.  For  USTs  which  met  Hawaii's 
deadline  but  failed  to  meet  the  Federal 
deadline,  Hawaii  and  EPA.  through  the 
MOA,  have  agreed  that  EPA  will  assiune 
all  related  enforcement  responsibilities. 

As  explained  above,  authorization  of 
a  state  Program  is  a  prospective  action 
only  and  an  authorized  state  Program 
only  operates  in  lieu  of  the  Federal 
Program  as  of  the  effective  date  of  the 
authorization.  The  Agency  may 
undertake  enforcement  of  the  Federal 
requirements  for  violations  of  those 
Federal  requirements  which  occurred 
prior  to  the  effective  date  of 
authorization  of  the  state's  Program. 
Since  the  Hawaii  UST  Program  operates 
in  lieu  of  the  Federal  UST  Program  as 
of  September  30.  2002,  the  Federal 
deadline  for  upgrading  existing  tanks, 
found  at  40  CFR  280.21,  December  22, 
1998,  is  not  affected  by  this 
authorization.  EPA  may  continue  to 
undertake  enforcement  of  violations  of 
the  Federal  regulation,  40  CFR  280.21, 
occurring  between  December  22, 1998 
and  September  30,  2002.  EPA  may  also 
enforce  the  State  regulation,  HAR  11- 
281-18,  with  respect  to  tanks  that 
continue  to  be  in  violation  of  the 
upgrade  requirement  on  or  after 
September  30,  2002. 

With  the  exception  of  those 
provisions  deemed  "broader  in  scope" 
than  the  Federal  program,  the  Hawaii 
program  being  authorized  by  today's 
action  consists  of  the  following  statutory 
and  regulatory  provisions:  HRS  128D-4; 
HRS  342L-1  through  342L-53;  and  HAR 
11-281-01  through  11-281-131. 

EPA  has  also  determined  that  the 
State  has  provided  for  public 
participation  in  the  enforcement  process 
in  accordance  with  40  CFR  281.42  and 
that  the  State's  enforcement  program  is 
"adequate"  in  terms  of  the  factors  set 
forth  at  40  CFR  part  281,  subpart  D. 


Based  on  these  determinations,  EPA  is 
authorizing  the  State's  UST  Program 
pursuant  to  today's  rulemaking. 

9.  Comment:  The  Petition  to 
Withdraw  asserted  that  the  State  had 
denied  access  to  public  documents  in 
violation  of  the  Hawaii  Uniform 
Information  Practices  Act  (HRS  92F-1  et 
seg.)  (UIPA). 

Response:  EPA  notes  that  the  UIPA 
contains  provisions  allowing  persons 
aggrieved  by  denial  of  access  to  State 
governmental  records  to  compel 
disclosiue  of  the  requested  information. 
See  HRS  92F-15. 

10.  Comment:  EPA  received 
comments  requesting  information  on 
how  farm  tanks  and  agricultural 
businesses  using  USTs  are  regulated  and 
how  spills  fi'om  such  systems  would  be 
addressed. 

Response:  The  Federal  UST 
requirements  exclude  from  the 
definition  of  "underground  storage 
tank"  or  "UST"  any  "[f]arm  or 
residential  tank  of  1,100  gallons  or  less 
capacity  used  for  storing  motor  fuel  for 
noncommercial  purposes."  40  CFR 
280.12.  The  Federal  regulations  define 
"farm  tank"  as  "a  tank  located  on  a  tract 
of  land  devoted  to  the  production  of 
crops  or  raising  animals,  including  fish, 
and  associated  residences  and 
improvements."  40  CFR  280.12.  The 
Federal  definition  of  "farm  tank"  also 
makes  clear  that  a  farm  tank  must  be 
located  on  the  farm  property  and  that 
the  term  "farm"  includes  fish 
hatcheries,  rangeland  and  nurseries 
with  growing  operations.  40  CFR 
280.12.  Hawaii's  definitions  of 
"underground  storage  tank"  or  "UST", 
"farm"  and  "farm  tank"  track  the 
Federal  definitions  but  also  indicate  that 
a  farm  tank  must  be  used  only  forfann 
related  purposes.  See  HAR  11-281-03. 
Thus,  EPA  has  determined  that  Hawaii's 
UST  Program  is  broader  in  scope  than 
the  Federal  UST  program  to  the  extent 
that  Hawaii  regulates  1,10Q  gallon 
capacity  or  less  USTs  storing  motor  fuel 
on  farms  when  such  USTs  are  used  for 
non-commercial  purposes  other  than 
farming  purposes. 

Spills  from  tanks  which  are  excluded 
from  the  definition  of  "imderground 
storage  tank"  or  "UST"  under  Hawaii's 
UST  Program  would  not  be  addressed 
using  the  corrective  action  authorities 
set  forth  at  HAR  11-281  Subchapter  7. 
However,  the  State  may  have  additional 
authorities  available  to  it  to  address 
cleanup  of  such  spills  under  certain 
circumstances.  For  instance,  HRS  128D- 
4  provides  the  State  with  specific 
release  response  and  enforcement 
authorities  in  order  to  address  certain 
releases  of  hazardous  substances.  Other 
State  and  Federal  authorities  may  also 
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exist,  depending  on  the  circumstances 
associated  with  any  particular  spill. 

C.  Decision 

I  conclude  that  the  State  of  Hawaii's 
application  for  final  program  approval 
meets  all  of  the  statutory  and  regulatory 
requirements  established  by  Subtitle  I  of 
RCRA.  Accordingly,  Hawaii  is  granted 
final  approval  to  operate  its 
Undergroimd  Storage  Tank  Program  for 
petroleum  and  hazardous  substances. 
The  State  of  Hawaii,  as  of  the  effective 
date  of  this  rule,  has  the  responsibility 
for  managing  all  regulated  imdergroimd 
storage  tank  facilities  within  its  border 
and  carrying  out  all  aspects  of  the 
Undergroimd  Storage  "Tank  Program 
where  the  EPA  wrill  have  regulatory 
authority.  Hawaii  also  has  primary 
enforcement  responsibility,  although  the 
EPA  retsdns  the  right  to  conduct 
enforcement  actions  under  section  9006 
of  RCRA  and  to  gather  information 
under  section  9005  of  RCRA. 

D.  Administrative  Requirements 

Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  Local, 
and  Tribal  Governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
the  EPA  generally  must  prepare  a 
written  statement,  including  a  cost- 
benefit  analysis,  for  proposed  and  final 
rules  with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  Local, 
and  Tribal  Governments,  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 
Before  promulgating  an  EPA  rule  for 
which  a  written  statement  is  needed, 
section  205  of  the  UMRA  generally 
requires  the  EPA  to  identify  and 
consider  a  reasonable  niunber  of 
regulatory  alternatives  and  adopt  the 
least  costly,  most  cost-effective  or  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule.  The 
provisions  of  section  205  do  not  apply 
when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  the  EPA  to  adopt  an  alternative 
other  than  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  if  the  Administrator 
publishes  with  the  final  rule  an 
explanation  why  that  alternative  was 
not  adopted.  Before  the  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  Tribal 
Governments,  it  must  have  developed 
imder  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 


provide  for  notifying  potentially 
affected  small  govenunents,  enabling 
Officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  the  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

Today's  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  Title  II  of  the  UMRA)  for 
State,  Local  or  Tribal  Govenunents  or 
the  private  sector.  The  UMRA  generally 
excludes  from  the  definition  of  "Federal 
intergovenunental  mandate"  duties  that 
arise  itom.  participation  in  a  voluntary 
Federal  program.  Hawaii's  participation 
in  the  EPA's  State  Program  approval 
process  under  RCRA  Subtitle  I  is 
voluntary.  Thus,  today's  rule  is  not 
subject  to  the  requirements  of  Sections 
202  and  205  of  the  UMRA. 

In  addition,  the  EPA  has  determined 
that  this  rule  contains  no  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments. 
Althou^  small  governments  may  own 
and/or  operate  underground  storage 
tanks,  they  are  already  subject  to  the 
regiUatory  requirements  under  the 
existing  State  requirements  that  the  EPA 
is  now  approving  and,  thus,  are  not 
subject  to  any  additional  significant  or 
unique  requirements  by  virtue  of  this 
action.  Thus,  the  requirements  of 
section  203  of  the  UMRA  also  do  not 
apply  to  today's  rule. 

Regulatory  Flexibility  Act  (RFA)  (as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA)).  5  U.S.C.  601  et  seq. 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rule-making  requirements 
under  the  Administrative  Procedxne  Act 
or  any  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions. 

For  the  pinposes  of  assessing  the 
impacts  of  today's  action  on  small 
entities,  a  small  entity  is  defined  as:  (1) 
A  small  business  as  specified  in  the 
Small  Business  Administration 
regulations:  (2)  a  small  governmental 
jurisdiction  that  is  a  government  of  a 
city,  county,  town,  school  district,  or 
s[>ecial  district  with  a  population  of  less 
than  50,000;  and  (3)  a  staaW 
orgamization  that  is  any  not-for-profit 
enterprise  which  is  independently 


owned  and  operated  and  is  not 
dominant  in  its  field. 

After  considering  the  economic 
impacts  of  this  action  on  small  entities, 
I  certify  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  action  does  not  impose  any  new 
requirements  on  small  entities  because 
small  entities  that  own  and/or  operate 
underground  storage  tanks  are  already 
subject  to  the  State  underground  storage 
tank  requirements  which  the  EPA  is 
now  approving.  This  action  merely 
approves  for  the  piupose  of  RCRA 
Section  9004  those  existing  State 
requirements. 

Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  The  EPA  will 
submit  a  report  containing  this  rule  and 
other  required  information  to  the  U.S. 
Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  the  rule  in  today's 
Federal  Register.  This  rule  is  not  a 
"major  nde"  as  defined  by  5  U.S.C. 
804(2). 

Compliance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  nde  from  the 
requirements  of  Executive  Order  12866. 

Compliance  With  Executive  Order 
13045  (Children's  Health) 

Executive  Order  13045,  "Protection  of 
Children  from  Enviroimiental  Health 
Risks  and  Safety  Risks,"  applies  to  any 
rule  that:  (1)  The  Office  of  Management 
and  Budget  determines  is  "economically 
significant"  as  defined  under  Executive 
Order  12866;  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
the  EPA  has  reason  to  believe  may  have 
a  disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  plaimed  rule  on  children  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

The  EPA  interprets  Executive  Order 
13045  as  applying  only  to  those 
regulatory  actions  that  are  based  on 
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health  or  safety  risks,  such  that  the 
analysis  required  under  section  5-501  of 
the  Order  has  the  potential  to  influence 
the  regulation.  This  rule  is  not  subject 
to  Executive  Order  13045  because  it 
approves  a  state  program. 

Compliance  With  Executive  Order 
13175  (Consultation  and  Coordination 
With  Indian  Tribal  Governments) 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  {65  FR 
67249.  November  6,  2000),  requires  the 
EPA  to  develop  an  accountable  process 
to  ensine  "meaningful  and  timely  input 
by  Tribal  Officials  in  the  development 
of  regulatory  policies  that  have  Tribal 
implications."  "Policies  that  have  Tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  Tribes,  on  the 
relationship  between  the  Federal 
Government  and  the  Indian  Tribes,  or 
on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  Tribes." 

This  rule  does  not  have  Tribal 
implications.  There  are  no  federally- 
recognized  Indian  tribes  within  the 
State  of  Hawaii.  The  authorization  of 
Hawaii's  UST  program  will  not  have 
substantial  direct  effects  on  tribal 
governments,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes, 
as  specified  in  Executive  Order  13175. 
Even  if  Indian  Country  existed  within 
the  State,  Hawaii  would  not  be 
approved  to  implement  the  RCRA 
Underground  Storage  Tank  Program  in 
Indian  Country  and  this  action  would 
have  no  effect  on  the  Underground 
Storage  Tank  Program  that  the  EPA 
would  implement  in  Indian  Country 
within  the  State.  Thus,  Executive  Order 
13175  does  not  apply  to  this  rule. 

Compliance  With  Executive  Order 
13132  (Federalism) 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10, 
1999),  requires  the  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  Local  Officials  in  the  development 
of  regulatory  policies  that  have 
Federalism  implications."  "Policies  that 
have  Federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the 
National  Government  and  the  States,  or 
on  the  distribution  of  power  and 


responsibilities  among  the  various 
levels  of  Government." 

Under  section  6  of  Executive  Order 
13132,  the  EPA  may  not  issue  a 
regulation  that  has  Federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
Government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  inciured  by  State  and  Local 
Governments,  or  EPA  consults  with 
State  and  Local  Officials  early  in  the 
process  of  developing  the  proposed 
regulation.  The  EPA  also  may  not  issue 
a  regulation  that  has  Federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  Local  Officials  early  in  the 
process  of  developing  the  proposed 
regidation. 

This  aation  does  not  have  Federalism 
implications.  It  will  not  have  a 
substantial  direct  effect  on  states,  on  the 
relationship  between  the  National 
Government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  Government,  as  specified  in 
Executive  Order  13132,  because  it 
affects  only  one  state.  This  action 
simply  provides  the  EPA  approval  of 
Hawaii's  voluntary  proposal  for  its  State 
Underground  Storage  Tank  Program  to 
operate  in  lieu  of  the  Federal 
Underground  Storage  Tank  Program  in 
that  State.  Thus,  the  requirements  of 
Section  6  of  the  Executive  Order  do  not 
apply. 

National  Technology  Transfer  and 
Advancement  Act 

As  noted  in  the  proposed  rule,  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
("NTTAA").  Public  Law  104-113, 
Section  12(d)  (15  U.S.C.  272)  directs  the 
EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Volimtary  consensus 
standards  are  technical  standards  [e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  volimtary  consensus  standards 
bodies.  The  NTTAA  directs  the  EPA  to 
provide  Congress,  through  0MB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

This  action  does  not  involve  technical 
standards.  Therefore,  the  EPA  did  not 
consider  the  use  of  any  volimtary 
consensus  standards. 


Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act, 
44  U.S.C.  3501  et  seq.,  Federal  agenciea 
must  consider  the  paperwork  burden 
imposed  by  any  information  request 
contained  in  a  proposed  rule  or  a  final 
rule.  This  rule  will  not  impose  any 
information  requirements  upon  the 
regulated  community. 

Executive  Order  13211  (Energy  Effects) 

This  rule  is  not  subject  to  Executive 
Order  13211,  "Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use"  (66 
FR  28355  (May  22,  2001))  because  it  is 
not  a  significant  regulatory  action  under 
Executive  Order  12866. 

List  of  Subjects  in  40  CFR  Part  281  ' 

Environmental  protection. 
Administrative  practice  and  procedure, 
Hazardous  materials,  State  program 
approval,  Underground  storage  tanks. 

Authority:  This  notice  is  issued  under  the 
authority  of  Section  9004  of  the  Solid  Waste 
Disposal  Act  as  amended  42  U.S.C.  6gi2(a), 
6974(b),  6991c. 

Dated:  September  13,  2002. 
Laura  Yoshii, 

Acting  Regional  Administrator,  Region  9.  " 
[FR  Doc.  02-24228  Filed  9-24-02;  8:45  am] 
BILUNG  CODE  6S60-S0-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  54 

Unhmrsal  Service 

CFR  Correction  ■ 

In  Title  47  of  the  Code  of  Federal 
Regulations,  Parts  40  to  69,  revised  as  of 
October  1,  2001,  §  54.403  is  corrected  on 
page  114  by  adding  paragraph  (c)  to  read 
as  follows: 

§54.403    Lifeline  support  amount 

***** 

(c)  Lifeline  support  for  providing  toll 
limitation  shall  equal  the  eligible 
telecommunications  carrier's 
incremental  cost  of  providing  either  toll 
blocking  or  toll  control,  whichever  is 
selected  by  the  particular  consumer. 

[FR  Doc.  02-55522  Filed  9-24-02;  8:45  am] 
BILLING  CODE  1S06-01-O 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  68 

[CC  DoclMt  No.  99-216;  FCC  OCMOO] 

2000  Biennial  Regulatory  Review  of 
Adopting  Technical  CrNaria  and 
Approving  Terminal  Equipment: 
Correction 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Correcting  amendments. 

SUMMARY:  This  dociunent  contains 
corrections  to  final  regidations  which 
were  published  at  66  FR  7579,  January 
24,  2001.  The  regulations  privatize  the 
process  by  which  technical  criteria  are 
established  for  customer  premise 
equipment  (CPE  or  terminal  equipment] 
that  are  sold  for  connection  to  the 
public  switched  network,  and  for  the 
approval  of  such  equipment  to 
demonstrate  compliance  with  the 
relevant  technical  criteria. 

DATES:  Effective  May  25,  2001. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
C.K.  Hays  (202)  418-0875  (not  a  toll-free 
call). 

SUPPLEMENTARY  INFORMATION:  The  final 
regidations  that  are  the  subject  of  this 
correction  concern  the  negotiations 
between  a  LEC  and  a  building  owner  to 
relocate  the  telecommunications 
demarcation  point(s)  to  the  minimum 
point  of  entry  (MPOE).  The  regulations 
require  that  the  LEC  complete  the 
negotiations  within  45  days  of  the 
building  owner's  initial  request.  This 
requirement  was  originally  adopted  in 
the  Competitive  Networks  Report  and 
Order  66  FR  2322,  2335).  However,  it 
was  inadvertently  changed  in  the  Part 
68  Streamlining  Report  and  Order  (66 
FR  7579,  7592). 

Need  for  Correction 

As  published,  the  final  regulations 
contain  errors,  which  may  prove  to  be 
misleading  and  are  in  need  of 
clarification. 

List  of  Subjects  in  47  CFR  Part  68 

Administrative  practice  and 
procedure.  Communications  equipment, 
Labeling,  Reporting  and  recordikeeping 
requirements.  Telecommunications, 
Telephone. 


Federal  Communications  Ck>mmission. 

Marlene  H.  Dortch, 

Secretary. 

PART  68— CONNECTION  OF 
TERMINAL  EQUIPMENT  TO  THE 
TELEPHONE  NETWORK 

Accordingly,  47  CFR  part  68  is 
corrected  by  making  the  following 
amendment. 

1.  The  authority  citation  for  part  68 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

S68.105    [ConwtMQ 

2.  In  §  68.105(d)(3)  remove  the  word 
"relocation"  and  add,  in  its  place,  the 
word  "negotiations". 

(FR  Doc.  02-24211  filed  9-24-02;  8:45  ami 

BILUNQ  CODE  STIT-OI-P 


DEPARTMENT  OF  TRANSPORTATION 
Surface  Tranaportatlon  Board 

49  CFR  Part  1011 
[STB  Ex  Part*  No.  588] 

Revlelon  of  Delegation  of  Authority 
Regulations 

agency:  Surface  Transportation  Board. 

Transportation. 

ACTION:  Final  rules. 

summary:  The  Surface  Transportation 
Board  is  revising  the  delegation  of 
authority  regulations  to  reflect  changes 
made  by  the  ICC  Termination  Act  of 
1995  and  other  changes.  These  rules  set 
out  the  organization  of  the  Board  and 
procedures  in  processing  cases,  certain 
litigation,  and  informal  opinions.  The 
Boaid's  revision  to  its  regulations 
include  the  removal  of  obsolete 
delegations  of  authority,  and  the 
updating  of  references  to  statutory 
provisions. 

EFFECTIVE  DATE:  These  rules  are  effective 
on  September  30,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Sado,  (202)  565-1661.  [Federal 
Information  Relay  Service  (FIRS)  for  the 
hearing  impaired:  1-800-877-8339.) 
supplementary  information:  The 
Board's  decision  adopting  these 
regulations  (which  includes  the  new 
rules)  is  posted  on  the  Board's  website, 
www.stb.dot.gov.  In  addition,  copies  of 
the  decision  may  be  purchased  from  Da- 
2-Da  Legal  Copy  Service  by  calling  202- 
293-7776  (assistance  for  the  hearing 
impaired  is  available  -through  FIRS  at 
1-800-877-8339)  or  visiting  Suite  405, 
1925  K  Street,  NW.,  Washington,  DC 
20006. 


This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

List  of  Subjects  in  49  CFR  Part  1011 

Administrative  practice  and 
procedure.  Authority  delegations 
(Government  agencies),  Organization 
and  functions  (Government  agencies). 

Decided:  September  18,  2002. 

By  the  Board,  Chairman  Morgan  and  Vice 
Chairman  Burkes. 
Vernon  A.  Williams, 

Secretary. 

For  the  reasons  set  forth  in  the 
preamble,  part  1011,  of  title  49,  chapter 
X,  of  the  Code  of  Federal  Regulations  is 
revised  as  follows: 

PART  1011—  BOARD  ORGANIZATION; 
DELEGATIONS  OF  AUTHORITY 

Sec. 

1011.1  General. 

1011.2  The  Board. 

1011.3  The  Chaiiman.  Vice  Chairman,  and 
Board  Member. 

1011.4  Delegations  to  individual  Board 
Members. 

1011.5  Employee  bpards. 

101 1.6  Delegations  of  authority  by  the 
Chairman. 

1011.7  Delegations  of  authority  by  the 
Board  to  specific  offices  of  the  Board. 

Authority:  5  U.S.C.  553:  31  U.S.C.  9701;  49 
U.S.C.  701,  721. 11144, 14122.  and  15722. 

fid  1.1    QwMral. 

(a)  This  part  describes  the 
organization  of  the  Board,  and  the 
assignment  of  jurisdiction  and  the 
responsibilities  to  the  Board,  individual 
Board  Members  or  employees,  and 
employee  boards. 

(b)  As  used  in  this  part,  matter 
includes  any  case,  proceeding,  question, 
or  other  matter  within  the  Board's 
jurisdiction;  and  decision  includes  any 
decision,  ruling,  order,  or  requirement 
of  the  Board,  an  individual  Board 
Member  or  employee,  or  an  employee' 
board. 

f  1011.2    TheBomtl. 

(a)  The  Board  reserves  to  itself  for 
consideration  and  disposition: 

(1)  All  rulemaking  and  similar 
proceedings  involving  the  promulgation 
of  rules  or  the  issuance  of  statements  of 
general  policy. 

(2)  Alt  investigations  and  other 
proceedings  instituted  by  the  Board, 
except  as  may  be  ordered  in  individual 
situations. 

(3)  All  administrative  appeals  in  a 
matter  previously  considered  by  the 
Board. 

(4)  All  other  matters  submitted  for 
decision  except  those  assigned  to  an 
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individual  Board  Member  or  employee 
or  an  employee  board. 

(5)  Except  for  matters  assigned  to  the 
Chairman  of  the  Board  imder 

§  1011.4(a)(6): 

(i)  The  determination  of  whether  to 
reconsider  a  decision  being  challenged 
in  court; 

(ii)  The  disposition  of  matters  that 
have  been  the  subject  of  an  adverse 
decision  by  a  court;  and 

(iii)  The  determination  of  whether  to 
file  any  memorandum  or  brief  or 
otherwise  participate  on  behalf  of  the 
Board  in  any  court. 

(6)  The  disposition  of  all  matters 
involving  issues  of  general 
transportation  importance,  and  the 
determination  whether  issues  of  general 
transportation  importance  are  involved 
in  any  matter. 

(7)  All  appeals  of  initial  decisions 
issued  by  the  Director  of  the  Office  of 
Proceedings  xmder  the  authority 
delegated  by  §  1011.7(b).  Appeals  must 
be  filed  within  10  days  after  service  of 
the  Director  decision  or  publication  of 
the  ivotice,  and  replies  must  be  filed 
within  10  days  after  the  due  date  for 
appeals  or  any  extension  thereof. 

(b)  The  Board  may  bring  before  it  any 
matter  assigned  to  an  individual  Board 
Member  or  employee  or  employee 
board. 

§  1011.3    The  Chairman,  Vice  Chairman, 
and  Board  Member. 

(a)(1)  The  Chairman  of  the  Board  is 
appointed  by  the  President  as  provided 
by  49  U.S.C.  701(c)(1).  The  Chairman 
has  authority,  duties,  and 
responsibilities  assigned  under  49 
U.S.C.  7Gl(c)(2)  and  described  in  this 
part. 

(2)  The  Vice  Chairman  is  elected  by 
the  Board  for  the  term  of  1  calendar 
year. 

(3)  In  the  Chairman's  absence,  the 
Vice  Chairman  is  acting  Chairman,  and 
has  the  authority  and  responsibilities  of 
the  Chairman.  In  the  Vice  Chairman's 
absence,  the  Chairman,  if  present,  has 
the  authority  and  responsibilities  of  the 
Vice  Chairman.  In  the  absence  of  both 
the  Chairman  and  Vice  Chairman,  the 
remaining  Board  Member  is  acting 
Chairman,  and  has  the  authority  and 
responsibilities  of  the  Chairman  and 
Vice  Chairman. 

(bl(l)  The  Chairman  is  the  executive 
head  of  the  Board  and  has  general 
responsibilities  for: 

(i)  The  overall  management  and 
functioning  of  the  Board; 

(ii)  The  formulation  of  plans  and 
policies  designed  to  assure  the  effective 
administration  of  the  Interstate 
Commerce  Act  and  related  Acts; 

(iii)  Prompt  identification  and  early 
resolution,  at  the  appropriate  level,  of 


major  substantive  regulatory  problems; 
and 

(iv)  The  development  and  use  of 
effective  staff  support  to  carry  out  the 
duties  and  functions  of  the  Board. 

(2)  The  Chairman  of  the  Board 
exercises  the  executive  and 
administrative  functions  of  the  Board, 
including: 

(i)  The  appointment,  supervision,  and 
removal  of  Board  employees,  except 
those  in  the  immediate  offices  of  Board 
Members  other  than  the  Chairman; 

(ii)  The  distribution  of  business 
among  such  personnel  and  among 
administrative  units  of  the  Board;  and 

(iii)  The  use  and  expenditiues  of 
funds. 

(3)  In  carrying  out  his  or  her 
functions,  the  Chairman  is  governed  by 
general  policies  of  the  Board  and  by 
such  regulatory  decisions,  findings,  and 
determinations  as  the  Board  by  law  is 
authorized  to  make. 

(4)  The  appointment  by  the  Chairman 
of  the  heads  of  offices  is  subject  to  the 
approval  of  the  Board.  All  heads  of 
offices  report  to  the  Chairman. 

(c)(1)  Tne  Chairman  presides  at  all 
sessions  of  the  Board  and  sees  that  every 
vote  and  official  act  of  the  Board 
required  by  law  to  be  recorded  is 
accurately  and  promptly  recorded  by 
the  Secretary  or  the  person  designated 
by  the  Board  for  that  purpose. 

(2)  Regular  sessions  of  the  Board  are 
provided  for  by  Board  regulations.  The 
Chairman  may  call  the  Board  into 
special  session  to  consider  any  matter  or 
business  of  the  Board.  The  Chairman 
shall  convene  a  special  session  to 
consider  any  matter  or  business  on 
request  of  a  member  of  the  Board  luiless 
a  majority  of  the  Board  votes  either  not 
to  hold  a  special  session  or  to  delay 
conference  consideration  of  that  item,  or 
luiless  the  Chairman  finds  that  special 
circimistances  warrant  a  delay. 
Notwithstanding  the  two  immediately 
preceding  sentences  of  this  paragraph, 
on  the  written  request  of  any  member  of 
the  Board,  the  Chairman  shall  schedule 
a  Board  conference  to  discuss  and  vote 
on  significant  Board  proceedings 
involving  major  transportation  issues, 
and  such  conference  shall  be  held 
within  a  reasonable  time  following  the 
close  of  the  record  in  the  involved 
proceeding. 

(3)  The  Chairman  exercises  general 
control  over  the  Board's  arg\unent 
calendar  and  conference  agenda. 

(4)  The  Chairman  acts  as 
correspondent  and  speaks  for  the  Board 
in  all  matters  where  an  official 
expression  of  the  Board  is  required. 

(5)  The  Chairman  brings  any  delay  or 
failure  in  the  work  to  the  attention  of 
the  supervising  Board  Member, 


employee,  or  board,  and  initiates  ways 
of  correcting  or  preventing  avoidable 
delays  in  the  performance  of  any  work 
or  the  disposition  of  any  matter. 

(6)  The  Chairman  may  appoint  such 
standing  or  ad  hoc  committees  of  the 
Board  as  he  or  she  considers  necessary. 

(7)  The  Chairman  may  reassign 
related  proceedings  to  a  board  of 
employees  and  may  remove  a  matter 
from  an  individual  Board  Member  or 
employee  or  employee  board  for 
consideration  and  disposition  by  the 
Board. 

(8)  The  Chairman  may  authorize  any 
officer,  employee,  or  administrative  unit 
of  the  Board  to  perform  a  function 
vested  in  or  delegated  to  the  Chairman. 

(9)  The  Chairman  authorizes  the 
institution  of  investigations  on  the 
Board's  own  motion,  and  their 
discontinuance  at  any  time  before 
hearing. 

(10)  The  Chairman  approves  for 
publication  all  publicly  issued 
documents  by  an  office,  except: 

(i)  Those  authorized  or  adopted  by  the 
Board  or  an  individual  Board  Member 
that  involve  decisions  in  formal 
proceedings; 

(ii)  Decisions  or  informal  opinions  of 
an  office;  and 

(iii)  Documents  prepared  for  court 
cases  or  for  introduction  into  evidence 
in  a  formal  proceeding. 

§  1 01 1 .4    Delegations  to  individual  Board 
Members. 

(a)  The  following  matters  are  referred 
to  the  Chairman  of  the  Board: 

(1)  Entry  of  reparation  orders 
responsive  to  findings  authorizing  the 
filing  of  statements  of  claimed  damages 
as  provided  at  49  CFR  part  1133. 

(2)  Extensions  of  time  for  compliance 
with  orders  and  procedxu-al  matters  in 
any  formal  case  or  pending  matter, 
except  appeals  taken  from  the  decision 
of  a  hearing  officer  on  requests  for 
discovery. 

(3)  Postponement  of  the  effective  date 
of  orders  in  proceedings  that  are  the 
subject  of  suits  brought  in  a  court  to 
enjoin,  suspend,  or  set  aside  the  ■ 
decision. 

(4)  Dismissal  of  complaints  and 
applications  on  the  unopposed  motion 
of  any  party. 

(5)  Requests  for  access  to  waybills  and 
to  statistics  reported  imder  orders  of  the 
Board. 

(6)  Exercise  of  control  over  litigation 
arising  under  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and  the 
Privacy  Act  (5  U.S.C.  552a),  except  for 
determinations  whether  to  seek  further 
judicial  review  of: 

(i)  A  decision  in  which  a  court  finds 
under  5  U.S.C.  552(a)(4)(F)  that  Board 
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personnel  may  have  acted  arbitrarily  or 
capriciously  in  improperly  withholding 
records  from  disclosure;  or 

(ii)  A  decision  in  which  a  court  finds 
under  5  U.S.C.  552a(g)(4)  that  Board 
personnel  acted  intentionally  or  wilfully 
in  violating  the  Privacy  Act. 

(7)  Issuance  of  certificates  and 
decisions  authorizing  Consolidated  Rail 
Corporation  to  abandon  or  discontinue 
service  over  lines  for  which  an 
application  imder  section  308  of  the 
Regional  Rail  Reorganization  Act  of 
1973  has  been  filed. 

(8)  Designation  in  writing  of 
employees  authorized  to  inspect  and 
copy  records  and  to  inspect  and 
examine  lands,  buildings,  and 
equipment  pursuant  to  49  U.S.C.  11144, 
14122,  and  15722. 

(b)  'The  following  matters  are  referred 
to  the  Vice  Chairman  of  the  Board: 

(1)  Matters  within  the  jurisdiction  of 
the  Accounting  Board  if  certified  to  the 
Vice  Chairman  by  the  Accounting  Board 
or  if  removed  from  the  Accoimting 
Board  by  the  Vice  Chairman. 

(2)  Matters  involving  the  admission, 
disbarment,  or  discipline  of 
practitioners  before  the  Board  imder  49 
CFR  part  1103. 

(c)  The  Chairman,  Vice  Chairman,  or 
other  Board  Member  to  whom  a  matter 
is  assigned  under  this  part  may  certify 
such  matter  to  the  Board. 

(d)  The  Chairman  shall  notify  all 
Board  Members  that  a  petition  for  a  stay 
has  been  referred  to  the  Chairman  for 
disposition  under  paragraphs  (a)(2)  or 
(3)  of  this  section.  The  Chairman  shall 
also  inform  all  Board  Members  of  the 
decision  on  that  petition  before  service 
of  such  decision.  At  the  request  of  a 
Board  Member,  made  at  any  time  before 
the  Chairman's  decision  is  served,  the 
petition  will  be  referred  to  the  Board  for 
decision. 

{1011^    Employee  boards. 

This  section  covers  matters  assigned 
to  the  Accoimting  Board,  a  board  of 
employees  of  the  Board. 

(a)  'Ine  Accounting  Board  has 
authority: 

(1)  To  permit  departure  from  general 
rules  prescribing  uniform  systems  of 
accounts  for  carriers  and  other  persons 
under  the  Interstate  Commerce  Act,  and 
fttim  the  regulations  governing 
accounting  and  reporting  forms; 

(2)  To  prescribe  rates  of  depreciation 
to  be  used  by  raifroad  and  water 
carriers; 

(3)  To  issue  special  authorizations 
permitted  by  the  regulations  governing 
the  destruction  of  records  of  carriers 
subject  to  the  Interstate  Commerce  Act; 
and 

(4)  To  grant  extensions  of  time  for 
filing  annual,  periodic,  and  special 


reports  in  matters  that  do  not  involve 
taking  testimony  at  a  public  hearing  or 
the  submission  of  evidence  by  opposing 
parties  in  the  form  of  affidavits. 

(b)  The  board  may  certify  any  matter 
assigned  to  it  to  the  Board. 

§1011.6    Delegations  of  authority  by  the 
Chairman. 

(a)(1)  This  section  provides  for 
delegations  of  authority  by  the 
Chairman  of  the  Surface  Transportation 
Board  to  individual  Board  employees. 
(2)  The  Chairman  of  the  Board  may 
remove  for  disposition  any  matter 
delegated  under  this  section,  and  any 
matter  delegated  under  this  section  may 
be  referred  by  the  Board  employee  to  the 
Chairman  for  disposition. 

(b)  The  Board  will  decide  appeals 
from  decisions  of  employees  acting 
under  authority  delegated  under  this 
section.  Appeais  must  be  filed  within  10 
days  after  the  date  of  the  employee's 
action,  and  replies  must  be  filed  within 
10  days  after  the  due  date  for  appeals. 
Appeals  are  not  favored  and  will  be 
granted  only  in  exceptional 
circumstances  to  correct  a  clear  error  of 
judgment  or  to  prevent  manifest 
injustice. 

(c)(1)  As  used  in  this  paragraph, 
procedural  matter  includes,  but  is  not 
limited  to,  the  assignment  of  the  time 
and  place  for  hearing;  the  assignment  of 
proceedings  to  administrative  law 
judges;  the  issuance  of  decisions 
directing  special  hearing  procedures; 
the  establishment  of  dates  for  filing 
statements  in  cases  assigned  for  hearing 
under  modified  (non-oral  hearing) 
procedure;  the  consolidation  of 
proceedings  for  hearing  or  disposition; 
the  postponement  of  hearings  and 
procedural  dates;  the  waiver  of  formal 
specifications  for  pleadings;  and 
extensions  of  time  for  filing  pleadings. 
It  does  not  include  interlocutory  appeals 
from  the  rulings  of  hearing  officers;  nor 
does  it  include  postponement  of  the 
effective  date  of: 
(i)  Decisions  pending  judicial  review, 
(ii)  Decisions  of  the  entire  Board, 
(iii)  Cease  and  desist  orders,  or 
(iv)  Final  decisions  where  petitions 
for  discretionary  review  have  been  filed 
under  49  CFR  1115.3. 

(2)  Unless  otherwise  ordered  by  the 
Board  in  individual  proceedings, 
authority  to  dispose  of  procedural 
matters  is  delegated  to  administrative 
law  judges  or  Board  Members  in 
proceedings  assigned  to  them. 

(3)  Unless  otherwise  ordered  by  the 
Board  in  individual  proceedings, 
authority  to  dispose  of  routine 
procedural  matters  in  proceedings 
assigned  for  handling  under  modified 
procedure,  other  than  those  assigned  to 


an  administrative  law  judge  or  a  Board 
Member,  is  assigned  to  the  Secretary  of 
the  Board.  The  Secretary  shall  also  have 
authority,  unless  otherwise  ordered  by 
the  Chairman  or  by  a  majority  of  the 
Board  in  individual  proceedings,  to 
decide  whether  complaint  proceedings 
shall  be  handled  under  the  modified 
procedure  or  be  assigned  for  oral 
hearings.  In  carrying  out  these  duties, 
the  Secretary  shall  consult,  as  necessary, 
with  the  Genwal  Counsel  and  the 
Director  of  any  Board  office  to  which  an 
individual  proceeding  has  been 
assigned.  

(d)  Except  as  provided  at  49  CFR 
1113.3(b)(1),  authority  to  dismiss  a 
complaint  on  complainant's  request,  or 
an  application  on  applicant's  request,  is 
delegated  to  the  Secretary. 

(e)  Authority  to  grant  or  deny  access 
to  waybills  and  to  statistics  reported 
under  orders  of  the  Board  is  delegated 
to  the  Director  of  the  Office  of 
Economics,  Enviroiunental  Analysis, 
and  Administration. 

(f)  Certain  accounts  in  the  Uniform 
Systems  of  Accounts,  49  CFR  parts  1200 
through  1207,  require  Board  approval  to 
use.  Authority  to  grant  or  deny  requests 
for  use  of  these  accounts  is  delegated  to 
the  Director  and  Associate  Director  of 
the  Office  of  Economics,  Environmental 
Analysis,  and  Administration  and  the 
Chief  of  the  Section  of  Economics. 

(g)  The  Secretary  of  the  Board  is 
delegated  authority,  under  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601, 
etseq.,  to: 

(1)  Sign  and  transmit  to  the  Small 
Business  Administration  certifications 
of  no  significant  economic  effect  for 
proposed  rules,  that  if  adopted  by  the 
Board,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities;  and 

(2)  Sign  and  transmit  findings 
regarding  waiver  or  delay  of  an  initial 
regulatory  flexibility  anidysis  or  delay  of 
a  final  regulatory  flexibility  analysis. 

(h)  Issuance  of  certificates  and 
decisions  authorizing  Consolidated  Rail 
Corporation  to  abandon  or  discontinue 
service  over  lines  for  which  an 
application  under  section  308  of  the 
Regional  Rail  Reorganization  Act  of 
1973  has  been  filed  is  delegated  to  the 
Director  of  the  Office  of  Proceedings. 

§1011.7    Delegations  of  authority  by  the 
Board  to  specific  offices  of  the  Board. 

(a)  The  Secretary.  The  Secretary  of  the 
Board  is  delegated  the  following 
authority: 

(1)  Whether  (in  consultation  with 
involved  Offices)  to  waive  filing  fees  set 
forth  at  49  CFR  1002.2(f). 

(2)  To  issue,  on  written  request, 
informal  opinions  and  interpretations 
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(exclusive  of  infonnal  opinions  and 
interpretations  on  carrier  tariff 
provisions),  which  are  not  binding  on 
the  Board.  In  issuing  infonnal  opinions 
or  interpretations,  the  Secretary  shall 
consult  with  the  Director  of  the 
appropriate  Board  office.  Such  requests 
must  be  directed  to  the  Secretary, 
Surface  Transportation  Board, 
Washington,  EX:  20423.  Authority  to 
issue  informal  opinions  and 
interpretations  on  carrier  tariff 
provisions  is  delegated  at  paragraph 
(c)(2)  of  this  section  to  the  Office  of 
Compliance  and  Enforcement. 

(b)  Office  of  Proceedings.  In  addition 
to  the  aiithority  delegated  at  49  CFR 
1011.6(h),  the  Director  of  the  Office  of 
Proceedings  shall  have  authority 
initially  to  determine  the  following: 

(1)  Whether  to  designate 
abandonment  proceedings  for  oral 
hearings  on  request. 

(2)  Whether  offers  of  financial 
assistance  satisfy  the  statutory  standards 
of  49  U.S.C.  10904(d)  for  purposes  of 
negotiations  or,  in  exemption 
proceedings,  for  purposes  of  partial 
revocation  and  negotiations. 

(3)  Whether: 

(i)  To  impose,  modify,  or  remove 
environmental  or  historic  preservation 
conditions;  and 

(ii)  In  abandonment  proceedings,  to 
impose  public  use  conditions  imder  49 
U.S.C.  10905  and  the  implementing 
regxilations  at  49  CFR  1152.28. 

(4)  In  abandonment  proceedings, 
when  a  request  for  interim  trail  use/rail 
banking  is  filed  under  49  CFR  1152.29, 
to  determine  whether  the  National 
Trails  System  Act.  16  U.S.C.  1247(d),  is 
applicable  and,  where  appropriate,  to 
issue  Certificates  of  Interim  Trail  Use  or 
Abandonment  (in  application 
proceedings)  or  Notices  of  Interim  Trail 
Use  or  Abandonment  (in  exemption 
proceedings). 

(5)  In  any  abandonment  proceeding 
where  interim  trail  use/rail  banking  is 
an  issue,  to  make  such  findings  and 
issue  decisions  as  may  be  necessary  for 
the  orderly  administration  of  the 
National  Trails  Swtem  Act,  16  U.S.C. 
1247(d). 

(6)  Whether  to  institute  requested 
declaratory  order  proceedings  under  5 
U.S.C.  554(e). 

(7)  To  issue  decisions,  after  60  days' 
notice  by  any  person  discontinuing  a 


subsidy  established  under  49  U.S.C. 
10904  and  at  the  railroad's  request: 

(i)  In  application  proceedings, 
immediately  issuing  decisions 
authorizing  abandonment  or 
discontinuance;  and 

(ii)  In  exemption  proceedings, 
immediately  vacating  the  decision  that 
postponed  the  effective  date  of  the 
exemption. 

(8)  In  proceedings  under  the  Feeder 
Railroad  Development  Program  imder 
49  U.S.C.  10907  and  the  implementing 
regulations  at  49  CFR  part  1151: 

(i)  Whether  to  accept  or  reject  primary 
applications  under  49  CFR  1151.2(b); 
competing  applications  under  section 
1151.2(c);  and  incomplete  applications 
under  49  CFR  1151.2(d). 

(ii)  Whether  to  grant  waivers  from 
specific  provisions  of  49  CFR  part  1151. 

(9)  In  exemption  proceedings  subject 
to  environmental  or  historic 
preservation  reporting  requirements,  to 
issue  a  decision,  under  49  CFR 
1105.10(g),  making  a  finding  of  no 
significant  impact  where  no 
environmental  or  historic  preservation 
issues  have  been  raised  by  any  party  or 
identified  by  the  Board's  Section  of 
Environmental  Analysis. 

(10)  Whether  to  issue  notices  of 
exemption  under  49  U.S.C.  10502: 

(i)  For  acquisition,  lease,  and 
operation  transactions  under  49  U.S.C. 
10901  and  10902  and  the  implementing 
regulations  at  49  CFR  part  1150, 
subparts  D  and  E; 

(ii)  For  connecting  track  constructions 
under  49  U.S.C.  10901  and  the 
implementing  regulations  at  49  CFR 
1150.36; 

(iii)  For  rail  transactions  imder  49 
U.S.C.  11323  and  the  implementing 
regulations  at  49  CFR  1180.2(d);  and 

(iv)  For  abandonments  and 
discontinuances  under  49  U.S.C.  10903 
and  the  implementing  regulations  at  49 
CFR  1152.50. 

(11)  When  an  application  or  a  petition 
for  exemption  for  abandoimient  is  filed, 
the  Director  will  issue  a  notice  of  that 
filing  pursuant  to  49  CFR  1152.24(e)(2) 
and  49  CFR  1152.60,  respectively. 

(12)  Whether  to  issue  a  notice  of 
exemption  under  49  U.S.C.  13541  for  a  - 
transaction  under  49  U.S.C.  14303 
within  a  motor  passenger  carrier 
corporate  family  that  does  not  result  in 
adverse  changes  in  service  levels. 


significant  operational  changes,  or  a 
change  in  the  competitive  balance  with 
motor  passenger  carriers  outside  the 
corporate  family. 

(13)  Whether  to  issue  rail  modified 
certificates  of  public  convenience  and 
necessity  under  49  CFR  part  1150, 
subpart  C. 

(14)  Whether  to  waive  the  regulations 
at  49  CFR  part  1152,  subpart  C,  on 
appropriate  petition. 

(15)  To  reject  applications,  petitions 
for  exemption,  and  verified  notices 
(filed  in  class  exemption  proceedings) 
for  noncompliance  with  the 
enviromnental  rules  at  49  CFR  part 
1105. 

(16)  To  reject  applications  by  The 
Burlington  Northern  and  Santa  Fe 
Railway  Company  to  abandon  rail  lines 
in  North  Dakota  exceeding  the  350-mile 
cap  of  section  402  of  Public  Law  97- 
102,  95  Stat.  1465  (1981),  as  amended 
by  The  Department  of  Transportation 
and  Related  Agencies  Appropriations 
Act,  1992,  Public  Law  102-143,  section 
343  (Oct.  28, 1991). 

(c)  Office  of  Compliance  and 
Enforcement.  The  Office  of  Compliance 
and  Enforcement  is  delegated  the 
authority  to: 

(1)  Reject  tariffs  and  railroad 
transportation  contract  summaries  filed 
with  the  Board  that  violate  applicable 
statutes,  rules,  or  regidations.  Any 
rejection  of  a  tariff  ot-  contract  summary 
may  be  by  letter  signed  by  or  for  the 
Director,  Office  of  Compliance  and 
Enforcement,  or  the  Chief,  Section  of 
Tariffs,  Office  of  Compliance  and 
Enforcement. 

(2)  Issue,  on  written  request,  informal 
opinions  and  interpretations  on  carrier 
tariff  provisions,  which  are  not  binding 
on  the  Board. 

(3)  Grant  or  withhold  special  tariff 
authority  granting  relief  from  the         -- 
provisions  of  49  CFR  part  1312.  Any 
grant  or  withholding  of  such  relief  may 
be  by  letter  signed  by  or  for  the  Director, 
Office  of  Compliance  and  Enforcement, 
or  the  Chief,  Section  of  Tariffs,  Office  of 
Compliance  and  Enforcement. 

(4)  Resolve  any  disputes  that  may 
arise  concerning  the  applicability  of 
motor  common  carrier  rates  imder  49 
U.S.C.  13710(a)(2). 

[PR  Doc.  02-24215  Filed  9-24-02;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  51 
[Doc.#FV-00-303] 

Peaches,  Plums,  and  Nectarines; 
Grade  Standards 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
revise  the  United  States  Standards  for 
Grades  of  Peaches,  the  United  States 
Standards  for  Grades  of  Fresh  Plimis 
and  Pnmes,  and  the  United  States 
Standards  for  Grades  of  Nectarines. 
These  standards  are  issued  under  the 
Agricultural  Marketing  Act  of  1946.  The 
changes  being  proposed  are  based  on 
the  findings  of  a  California  Tree  Fruit 
Agreement  (CTFA)  Task  Force  that  was 
formed  to  review  the  standards  and  on 
subsequent  discussions  with  industry. 
This  dociunent  also  contains 
conforming  and  editorial  changes. 

DATES:  Comments  must  be  received  by 
November  25,  2002. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposal.  Comments 
must  be  sent  to  the  Standardization 
Section,  Fresh  Products  Branch,  Fruit 
and  Vegetable  Programs,  Agricultural 
Marketing  Service,  U.S.  Department  of 
Agriculture,  1400  Independence  Ave. 
SW.  Room  2065  South  Building,  STOP 
0240.  Washington,  DC  20250;  Fax  (202) 
720-8871,  E-mail 

FPB.DocketClerk@usda.gov.  Comments 
should  make  reference  to  the  date  and 
page  number  of  this  issue  of  the  Federal 
Register  and  will  be  made  available  for 
public  inspection  in  the  above  office 
during  regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  L.  Priester,  at  the  above  address 
or  call  (202)  720-2185;  E-mail 
David.Priester@usda.gov. 

SUPPLEMENTARY  INFORMATION: 


ExecutiTe  Order  12866  and  12988 

The  Office  of  Management  and  Budget 
has  waived  the  review  process  required 
by  Executive  Order  12866  for  this 
action.  This  rule  has  been  reviewed 
imder  Executive  Order  12988,  Civil 
Justice  Reform.  This  action  is  not    . 
intended  to  have  retroactive  effect.  This 
rule  will  not  preempt  any  state  or  local 
laws,  regulations,  or  policies,  unless 
they  present  an  irreconcilable  conflict 
with  this  rule.  There  are  no 
administrative  procedures  which  must 
be  exhausted  prior  to  any  judicial 
challenge  to  the  provisions  of  the  rule. 

Regulatory  Flexibility  Act 

The  Agricultural  Marketing  Service 
(AMS)  received  a  request  to  update  and 
revise  the  United  States  Standards  for 
Grades  of  Peaches,  the  United  States 
Standards  for  Grades  of  Fresh  Plums 
and  Prunes,  and  the  United  States 
Standards  for  Nectarines  from  the 
CTFA.  The  United  States  Standards  for 
Grades  of  Peaches  has  not  had  a  major 
revision  since  June  1952.  There  was  a 
minor  revision  in  1995.  The  United 
States  Standards  for  Grades  of  Fresh 
Plimis  and  Prunes  were  last  revised  in 
June  1973,  and  the  United  States 
Standards  for  Grades  of  Nectarines  were 
last  revised  April  1966.  The  CTFA  is  an 
industry  association  representing  over 
2,000  individual  growers,  packers  and 
shippers.  The  CTFA  has  requested  that 
these  standards  be  revised  to  bring  them 
into  conformity  with  current  packing, 
marketing  and  cultural  practices.  This 
request  also  has  the  support  of  the 
California  Plimi  Marketing  Board,  Peach 
Commodity  Committee,  and  the 
Nectarine  Administrative  Committee. 
The  revisions  being  proposed  will 
benefit  all  aspects  of  the  peach,  plum, 
prune,  and  nectarine  industries  making 
the  standards  current  with  today's 
marketing  trends  and  practices. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA). 
AMS  has  considered  the  economic 
impact  of  this  action  on  small  entities. 
The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
businesses  subject  to  such  actions  in 
order  that  small  businesses  will  not  be 
imduly  or  disproportionately  burdened. 
Accordingly,  AMS  has  prepared  this 
initial  regulatory  flexibility  analysis. 
Interested  parties  are  invited  to  submit 
information  on  the  regulatory  and 


informational  impacts  of  this  action  on 
small  businesses. 

This  rule  will  revise  the  U.S. 
Standards  for  Grades  of  Peaches,  the 
U.S.  Standards  for  Grades  of  Fresh 
Plums  and  Prunes  and  the  U.S. 
Standards  for  Grades  of  Nectarines  that , 
were  issued  under  the  Agricultural 
Marketing  Act  of  1946.  Standards  issued 
imder  the  1946  Act  are  voluntary. 

There  are  approximately  400  handlers 
of  peaches,  plums  and  nectarines  and 
approximately  2,200  producers  of  these    ' 
fruits  in  the  United  States.  Small 
agricultural  service  firms,  which 
include  handlers,  have  been  defined  by 
the  Small  Business  Administration 
(SBA)  (13  CFR  121.201)  as  those  having 
annual  receipts  of  less  th^n  $5,000,000, 
and  small  agricultural  producers  are 
defined  as  those  having  annual  receipts 
of  less  than  $750,000.  The  majority  of 
these  handlers  and  producers  may  be 
classified  as  small  entities. 

This  proposed  rule  would:  delete  the 
"Unclassified"  section;  establish  a  25- 
count  minimmn  sample;  revise  standard 
pack  and  size  requirements  for  all  three, 
grade  standards;  develop  en  route  or  at 
destination  tolerances  for  grades  of 
peaches;  define  damage  and  serious 
damage  by  discoloration  and  growth 
cracks  for  grades  of  plums  and  prunes: 
revise  color  requirements  for  grades  of 
nectarines. 

The  effects  of  this  rule  are  not 
expected  to  be  disproportionately 
greater  or  smaller  for  small  handlers  or 
producers  than  for  larger  entities. 

This  proposed  action  would  make  the 
standards  more  consistent  and  uniform 
with  marketing  trends  and  practices. 
This  proposed  action  will  not  impose 
any  additional  reporting  or 
recordkeeping  requirements  on  either 
small  or  large  peach,  plum,  prune,  or 
nectarine  producers  or  handlers.  USDA 
has  not  identified  any  Federal  rules  that 
duplicate,  overlap,  or  conflict  with  this 
rule.  However,  there  are  marketing 
programs  which  regulate  the  handling  of 
nectarines  and  peaches  under  7  CFR 
Parts  916  and  917.  Nectarines  and 
peaches  under  the  marketing  order  have 
to  meet  certain  requirements  set  forth  in 
the  grade  standards  for  nectarines  and. 
peaches. 

Alternatives  were  considered  for  this 
action.  One  alternative  would  be  to  not 
issue  a  rule.  However,  the  need  for 
revisions  have  increased  as  a  result  of 
changing  marketing  characteristics  by 
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industry,  and  the  proposal  is  the  result 
of  input  from  all  sectors  of  the  peach, 
plum,  prune,  and  nectarine  industries 
and  government.  Fiulher,  since  the 
purpose  of  these  standards  is  to 
facilitate  the  marketing  of  agricultiual 
commodities  in  the  U.S..  not  revising 
the  standards  could  result  in  confusion 
in  terms  of  industry  marketing  and  the 
proper  application  of  the  grade 
standards. 

Background  and  Proposed  Rule 

The  United  States  Standards  for 
Grades  of  Peaches  has  not  had  a  major 
revision  since  June  1952.  There  was  a 
minor  revision  in  1995.  The  United 
States  Standards  for  Grades  of  Fresh 
Plums  and  Prunes  were  last  revised  in 
June  1973,  and  the  United  States 
Standards  for  Grades  of  Nectarines  were 
last  revised  April  1966.  In  May  2000, 
AMS  received  a  request  to  update  and 


revise  the  United  States  Standards  for 
Grades  of  Peaches,  the  United  States 
Standards  for  Grades  of  Fresh  Plums 
and  Primes,  and  the  United  States 
Standards  for  Grades  of  Nectarines  from 
the  CTFA.  The  CTFA  is  an  industry 
association  representing  over  2,000 
individual  growers,  packers  and 
shippers.  The  CTFA,  acting  on  behalf  of 
the  California  industry,  formed  a  task 
force  to  review  the  U.S.  grades 
standards  peaches,  plums  and  prunes, 
and  nectarines.  AMS  and  its  State 
cooperator  in  California  has  been 
working  with  the  CTFA  in  the  updating 
and  review  of  the  U.S.  grade  standards. 
The  CTFA  has  requested  that  these 
standards  be  revised  to  bring  them  into 
conformity  with  current  packing, 
marketing  and  cultural  practices.  The 
revisions  being  proposed  would  benefit 
all  aspects  of  the  peach,  plum,  prune. 


and  nectarine  industries  making  the 
standards  current  with  today's 
marketing  trends  and  practices. 

This  rule  proposes  a  number  of 
changes  in  the  U.S.  standards.  This 
proposed  rule  would:  delete  the 
"Unclassified"  section;  establish  a  25- 
count  minimiun  sample;  revise  standard 
pack  and  size  requirements  for  all  three 
grade  standards;  develop  en  route  or  at 
destination  tolerances  for  grades  of 
peaches;  define  damage  and  serious 
damage  by  discoloration  and  growth 
cracks  for  grades  of  plums  and  prunes; 
revise  color  requirements  for  grades  of 
nectarines.  In  em  effort  to  clearly  outline 
these  proposed  changes  the  first  column 
of  the  following  chart  shows  the  section 
as  it  currently  reads.  The  second 
column  shows  the  proposed  change  and 
the  third  coliunn  states  why  the  change 
is  being  proposed. 


Current  standard 


Proposed 


Discussion 


United  States  Standards  for  Grades  of  Peaches 


§51.1210    U.S.  Fancy. 

(b)  In  order  to  allow  for  variations  incident  to 
proper  grading  and  handling,  not  more  than 
10  percent,  by  count,  of  the  peaches  in  any 
lot  may  tail  to  meet  the  requirements  of  this 
grade  other  than  for  color,  but  not  more  than 
one-half  of  this  amount,  or  5  percent,  shall  be 
allowed  for  defects  causing  serious  damage, 
and  not  more  ttian  one-fifth  of  this  amount,  or 
1  percent,  shall  be  allowed  for  decay  at  ship- 
ping point:  Provided.  That  an  additional  toler- 
ance of  2  percent  shall  be  for  soft,  overripe, 
or  decayed  peaches  en  route  or  at  destina- 
tion. In  addition,  not  more  than  10  percent, 
t)y  count,  of  the  peaches  in  any  lot  may  be 
below  the  specified  color  requirement. 

§51.1211    U.S.  Extra  No.  1. 

(a)  In  order  to  allow  for  variations  incident  to 
proper  grading  and  handling,  not  more  than 
10  percent,  by  count,  of  the  peaches  in  any 
lot  may  fail  to  meet  the  requirements  of  U.S. 
No.  1  grade,  but  not  more  than  one-half  of 
this  amount,  or  5  percent,  shall  be  allowed 
for  defects  causing  serious  damage,  and  not 
more  than  one-fifth  of  this  amount,  or  1  per- 
cent, shall  allowed  for  decay  at  shipping 
point:  Provided,  That  an  additional  tolerance 
of  2  percent  shall  be  allowed  for  soft,  over- 
ripe or  decayed  peaches  en  route  or  at  des- 
tination. No  part  of  any  tolerance  shall  be 
used  to  reduce  for  the  lot  as  a  whole  the  50 
percent  of  peaches  required  to  have  not  less 

-than  one-fourth  of  the  surface  showing 
blushed,  pink  or  red  color,  but  individual 
packages  may  contain  not  less  than  40  per- 
cent of  peaches  having  this  amount  of  color 
Provided,  That  tfie  entire  lot  averages  not 
less  than  50  percent 


Revise  language  and  move  to  separate  Toler- 
ance section.  (See  "Tolerance"  section.) 


Revise  language  and  move  to  separate  Toler- 
ance section.  (See  "Tolerance"  section.) 


Currently  the  tolerances  for  each  of  the 
grades  are  in  different  sections  within  the 
standards.  It  is  proposed  that  a  "Tolerance" 
section  be  created.  This  would  make  for 
easier  referencing  and  be  consistent  with 
other  fniit  and  vegetable  standards. 


* 


Currently  the  tolerances  for  each  of  ttte 
grades  are  in  different  sections  within  the 
standards.  It  is  proposed  that  a  "Tolerance" 
section  be  created.  This  would  make  for 
easier  referencing  and  be  consistent  with 
other  fmit  and  vegetable  standards. 
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Current  standard 


§51.1212    U.S.  rto.  1. 

(a)  In  order  to  allow  for  variations  incident  to 
proper  grading  and  handling,  not  more  than 
10  percent,  by  count,  of  the  peaches  in  any 
lot  may  fail  to  meet  the  requirements  of  this 
grade,  but  not  more  than  one-half  of  this 
amount,  or  5  percent,  shall  be  allowed  for  de- 
fects causing  serious  damage,  and  not  more 
than  one-fifth  of  this  amount,  or  1  percent, 
shall  be  allowed  for  decay  at  shipping  point: 
Provided,  That  an  additional  tolerance  of  2 
percent  shall  be  allowed  for  soft,  ovenipe,  or 
decayed  peaches  en  route,  or  at  destination. 

§51.1213    U.S.  No.  2. 

(a)  In  order  to  allow  for  variations  incident  to 
proper  grading  and  handling,  not  more  than 
10  percent,  by  count,  of  the  peaches  in  any 
lot  may  fail  to  meet  the  requirements  of  this 
grade,  but  not  more  than  one-tenth  of  this 
amount,  or  1  percent,  shall  be  allowed  for 
decay  at  shipping  point:  Provided,  That  an 
additional  tolerance  of  2  percent  shall  be  al- 
lowed for  soft,  overripe,  or  decayed  peaches 
en  route  or  at  destination. 

Unclassified 

§51.1214    Unclassified. 

"Unclassified"  consists  of  peaches  which  have 
not  been  classified  in  accordance  with  any  of 
the  foregoing  grades.  The  term  "unclassified" 
is  not  a  grade  within  the  meaning  of  these 
standards  but  is  provided  as  a  designation  to 
show  that  no  definite  grade  has  been  applied 
to  the  lot. 


Proposed 


Revise  language  and  move  to  separate  Toler- 
ance section.  (See  "Tolerance"  section.) 


Discussion 


Revise  language  and  move  to  separate  Toler- 
ance section.  (See  "Tollerance"  section.) 


Delete  the  title  "Unclassified"  and  all  ref- 
erence to  unclassified.  Revise  section  to 
read  as  follow: 

§51.1214    Tolerances. 

In  order  to  allow  for  variations  incident  to 
proper  grading  and  handling  in  each  of  the 
foregoing  grades,  the  following  tolerances, 
by  count,  based  on  a  minimum  25  count 
sample,  are  provided  as  specified:  (a)  U.S. 
Fancy,  U.S.  Extra  No.  1,  and  U.S.  No.  1 
grades.  (1)  For  defects  at  shipping  point.  10 
percent  of  the  peaches  in  any  lot  may  fail  to 
meet  the  requirements  of  the  specified 
grade:  Provided,  That  included  in  this 
amount,  5  percent  shall  be  allowed  for  de- 
fects causing  serious  damage,  including  in 
this  latter  amount  not  more  than  1  percent 
for  peaches  which  are  affected  by  decay. 

(2)  For  defects  en  route  or  at  destination.  14 
percent  for  peaches  in  any  lot  that  fail  to 
meet  the  requirements  of  the  grade:  Pro- 
vided, That  included  in  this  amount  not 
more  than  the  following  percentages  shall 
be  allowed  for  defects  listed: 

(i)  10  percent  for  permanent  defects; 

(li)  7  percent  for  defects  causing  serious  dam- 
age, included  therein  not  more  than  5  per- 
cent for  serious  damage  by  permanent  de- 
fects, and  not  more  than  2  percent  for  soft, 
overripe,  or  decayed  peaches. 

(3)  For  color,  (i)  U.S.  Fancy  grade.  10  percent 
for  peaches  in  any  lot  which  fails  to  meet 
the  requirements  of  ttte  grade,  (ii)  U.S. 
Extra  No.  1  grade.  Individual  packages  may 
contain  not  less  than  40  percent  of  peaches 
which  meet  the  requirements  of  the  grade: 
Provided,  That  the  entire  tot  averages  not 
less  than  50  percent. 

(b)  U.S.  No.  2  grade.  (1)  For  defects  at  ship- 
ping point.  10  percent  of  the  peaches  in 
any  lot  may  fail  to  meet  the  requirements  of 
this  grade:  Provided,  That  included  in  this 
amount  not  more  than  1  percent  for  peach- 
es which  are  affected  by  decay. 


Currently  the  tolerances  for  each  of  the 
grades  are  in  different  sections  within  the 
standards.  It  is  proposed  that  a  "Tolerance" 
section  be  created.  This  would  make  for 
easier  referencing  ar>d  be  consistent  with 
other  fruit  and  vegetable  standards. 


Cunently  the  tolerances  for  each  of  the 
grades  are  in  different  sections  within  the 
standards.  It  is  proposed  that  a  "Tolerance" 
section  be  created.  This  would  make  for 
easier  referencing  and  be  consistent  with 
other  fruit  and  vegetable  standards 


When  changing  or  updating  standards  in  re- 
cent years,  references  to  "Unclassified" 
have  been  removed  in  an  attempt  to  elimi- 
nate the  confusion  this  term  creates.  Peo- 
ple have  incorrectly  assumed  that  "Unclas- 
sified" is  an  actual  grade  name:  it  Is  not.  To 
avokj  further  confusion,  it  is  proposed  ttiat 
all  references  to  this  term  be  eliminated. 

Section  51.1214  is  redesignated  as  the  toler- 
ance section.  As  previously  stated,  creating 
a  "Tolerance"  section  makes  referencing 
easier.  Instead  of  providing  tolerances  in 
several  different  sections  within  the  stand- 
ards, consolidating  ttie  tolerances  into  one 
section  is  proposed.  The  proposed  addition 
of  the  phrase  "a  minimum  25  count  sam- 
ple" establishes  a  basis  for  sampling  uni- 
fomiity.  Also,  the  proposed  establishnient  of 
an  "En  Route  or  At  Destination"  tolerance 
will  be  consistent  with  similar  standards. 
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Current  standard 


Proposed 


Discussion 


§51.1216    Size  requirements. 

(a)  The  numerical  count  or  the  minimum  diame- 
ter of  the  peaches  pacl^ed  in  a  closed  con- 
tainer shall  be  Indicated  on  the  container. 


§51.1217    Standard  paclc. 

(c)  Peaches  packed  in  standard  westem  boxes 
shall  be  reasonably  uniform  In  size  and  ar- 
ranged in  the  packages  according  to  the  ap- 
proved and  recognized  methods.  Each 
wrapped  peach  shall  be  fairly  well  enclosed 
by  its  individual  wrapper.  All  packages  shall 
be  well  filled  and  tightly  packed  but  the  con- 
tents shall  not  show  excessive  or  unneces- 
sary bmising  because  of  over-filled  pack- 
ages. The  number  of  peaches  in  the  box 
shall  not  vary  more  than  4  from  the  number 
indk:ated  on  the  box. 

(g)  In  order  to  allow  for  variations  incident  to 
proper  packing,  not  more  than  10  percent  of 
the  packages  in  any  k>t  may  not  meet  these 
requirements. 


(2)  For  defects  en  route  or  at  destination.  14 
percent  for  peaches  in  any  lot  that  fail  to 
meet  ttie  requirements  of  the  grade.  Pro- 
vided, That  included  in  this  amount  not 
more  than  the  following  percentages  shall 
be  allowed  for  defects  listed: 

(i)  10  percent  for  permanent  defects; 

(ii)  2  percent  for  peaches  which  are  affected 
by  soft,  overripe,  or  decay. 

§51.1216    Size  requirements. 

(a)  The  numerical  count  or  a  count-size  based 
on  equivalent  tray  pack  size  designations  or 
the  minimum  diameter  of  the  peaches 
packed  in  a  closed  container  shall  be  indi- 
cated on  the  container. 

No  change. 


Adding  "or  a  count-size  based  on  equivalent 
tray  size  designations"  is  proposed  to  re- 
flect current  packaging  practices. 


Industry  requested  "well  filled"  be  defined 
here  as  well  as  in  paragraph  "(g)"  of  this 
section.  We  propose  adding  this  definition 
as  a  separate  paragraph  "(i)"  for  easier  ref- 
erencing. Also,  this  would  enable  the  defini- 
tion to  be  stated  once  which  is  consistent 
with  other  definitions  in  the  standards. 


(g)  Peaches  packed  in  loose  or  volume  filled 
boxes  shall  t>e  uniform  in  size  and  well 
filled. 


(h)  In  order  to  allow  for  variations  incident  to 
proper  packing,  not  more  ttian  10  percent 
of  the  packages  in  any  tot  may  not  nraet 
these  requirements. 

(i)  "Well  filled"  means  that  the  peaches  are 
packed  within  1  inch  from  ttie  top  of  the 
container. 


Adding  reference  to  "loose"  and  "volume" 
filled  packs  to  reflect  industry's  current 
packaging  practices  is  proposed.  Due  to 
this  additton  paragraph  "(g)"  is  redesig- 
nated as  paragraph  "(h)."  As  previously 
stated,  industry  requested  "well  filled"  be 
defined  here  and  in  paragraph  "(c)"  of  this 
section.  We  propose  adding  this  definitton 
as  a  separate  paragraph  "(i)"  for  easier  ref- 
erencing. Also,  this  would  enable  the  defini- 
ttons  to  be  stated  once  whk:h  is  consistent 
with  other  definition  in  the  standards. 

As  previously  stated,  paragraph  "(g)"  is  being 
redesignated  as  paragraph  "(h)"  due  to  the 
additional  type  of  package  being  added  to 
this  section. 

Industry  has  requested  a  definition  for  "well 
filled"  be  added  to  the  standard  after  the 
term  well  filled  in  §51.1215  "(c)  and  "(g)." 
We  propose  adding  this  definitton  as  a  sep- 
arate paragraph  "(i)"  for  easier  referencing. 
Also,  this  would  enable  the  definitton  to  be 
stated  once  whtoh  is  consistent  with  other 
definitions  within  the  standards. 


United  States  Standards  for  Grades  of  Fresh  Plums  and  Prunes 


§51.1524    Unclassified. 

"Unclassified"  consists  of  plums  or  prunes 
whtoh  have  not  been  classified  in  accordance 
with  any  of  the  foregoing  grades.  The  term 
"unclassified"  is  not  a  grade  within  the  mean- 
ing of  these  standards  but  is  provided  as  a 
designation  to  show  ttiat  no  grade  has  been 
applied  to  the  tot. 

§51.1525    Tolerances. 

In  order  to  allow  for  variattons  incident  to  prop- 
er grading  and  handling  in  each  of  the  fore- 
going grades,  the  following  tolerarx»s,  by 
count  are  provided  as  specified: 


§51.1524    (Reserved). 


§51.1525    Tolerances. 

In  order  to  allow  for  variations  incident  to 
proper  grading  and  handling  In  each  of  the 
foregoing  grades,  the  foltowing  tolerances, 
by  count,  based  on  a  minimum  25  count 
sample,  are  provided  as  specified: 


When  changing  or  updating  standards  in  re- 
cent years,  references  to  "Unclassified" 
have  been  removed  in  an  attempt  to  elimi- 
nate the  confuston  this  term  creates.  Peo- 
ple have  incorrectly  assumed  that  "Unclas- 
sified" is  an  actual  grade  name;  it  is  not.  To 
avokJ  further  confuston,  it  is  proposed  that 
all  references  to  this  term  be  eliminated. 

The  proposed  addition  of  the  phrase  "a  min- 
imum 25  count  sample"  establishes  a  basis 
for  sampling  uniformity. 
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§51.1527    Standard  pack,  (a)  Packing. 

(1)  All  packages  shall  be  tightly  packed  or  well 
filled,  according  to  ttie  approved  and  recog- 
nized methods. 


(a)(3)  Four-basket  crates.  Four-basket  crates 
shall  not  be  packed  more  than  three  layers 
deep. 


(3)(i)  The  arrangenrtent  of  the  bottom  layer  shall 
be  one  row  less  one  way,  and  may  be  one 
row  less  each  way  than  the  anangement  of 
the  top  layer;  the  an-angement  of  the  middle 
layer  may  be  the  same  as  the  top  layer,  or 
may  be  one  row  less  one  way  ttian  the  ar- 
rangement of  the  top  layer. 

(ii)  In  the  3^/4—4x5  and  3^/fe— 4x4  packs  the 
face  of  each  half  of  the  crate  shall  be  packed 
as  a  unit,  with  not  shim  between  the  two  bas- 
kets. 


Proposed 


No  change. 


(b)  Meriting.  (1)  The  size  of  plums  or  prunes 
shall  be  merited  on  each  package,  and  shall 
be  indtoated  in  terms  of  minimum  diameter, 
or  number  of  fruits  per  package,  or  in  accord- 
ance with  the  anangement  of  the  top  layer  of 
fnjit  in  the  package  or  subcontainer,  or  in 
tenns  of  the  four-t>asket  crate  designation  for 
fruit  of  equivalent  sizes.  Size  may  also  be 
shown  in  terms  of  maximum  numtier  of  fruit 
.  for  a  specified  weight,  such  as  "8  per 
pound,"  "6.4  per  pound"  or  "7%  per  pound." 


(i)  Four-basket  crates.  The  size  of  plums 
-  packed  in  four-basket  crates  shall  be  indi- 
cated in  accordance  with  the  arrangement  in 
the  top  layer  of  the  baskets,  as  follows:  6x6, 
5x5,  or  4x4  (square  packs);  5x6,  4x5,  or  3x4, 
(offset  packs);  3V2—  4x5.  3—4x5,  3'/fe— 4x4. 
or  3^^x4  (diagonal  packs). 


(ii)  California  peach  boxes,  lug  boxes  and  small 
consumer  packages.  In  layer-packed  Cali- 
fornia peach  boxes  or  lug  boxes,  and  in  small 
consumer  packages,  the  count  of  the  entire 
contents  shall  be  merited  on  the  package. 
The  numtjer  of  plums  or  prunes  in  California 
peach  boxes  or  lug  boxes  shall  not  vary 
niore  than  4  from  the  number  indicated  on 
the  package.   . 


(3)  "Well  filed"  means  that  the  plums  or 
prunes  are  packed  within  1  inch  from  ttie 
top  of  the  container. 


Discusston 


Delete. 


Delete. 


(4)  "Tightly  packed"  means  the  plums  or 
prunes  are  the  proper  size  for  ttie  mold  or 
cell  compartments  in  whtoh  they  are 
packed,  and  the  molds  or  cells  are  filed  in 
such  a  way  ttiat  movement  is  not  altowed. 

(b)  Meriting.  (1)  The  size  of  plums  or  prunes 
shall  be  merited  on  each  package,  and 
shall  be  indtoated  in  terms  of  minimum  di- 
ameter, or  number  of  fmit  per  package,  or 
in  accordance  with  the  anangement  of  the 
top  layer  of  fruit  in  the  package  or  subcon- 
tainer. Size  may  also  be  shown  in  terms  of 
maximum  number  of  fruit  for  a  specified 
weight,  such  as  "8  per  pound,"  "6.4  per 
pound"  or  "7%  per  pound"  or  by  a  count- 
size  designatton  based  on  the  number  of 
fruits  contained  in  a  10  pound  sample  with 
the  designatton  rounded  to  an  appltoable 
number  whtoh  is  divisible  by  5  (example;  40 
size,  45  size,  50  size,  55  size,  etc.). 

(i)  California  peach  boxes,  lug  boxes  and 
small  consumer  packages.  In  layer-packed 
Califomia  peach  boxes  or  lug  boxes,  and  in 
small  layer  packed  consumer  packages,  tfie 
count  of  the  entire  contents  shall  be  merited 
on  the  package.  The  number  of  plums  or 
prunes  in  Califomia  peach  boxes  or  lug 
boxes  shall  not  vary  more  than  4  from  the 
number  indicated  on  the  package.  Loose 
filled  consumer  packs  not  in  a  master  con- 
tainer shall  have  a  count-size  martted  on 
tfie  package  or  on  a  tag  closure.  Master 
containers  of  loose  filled  consumer  pack- 
ages shall  have  a  count-size  merited  on  ttie 
package  describing  ttie  size  of  plums  or 
prunes  within  the  container. 

(ii)  Face  and  fill  packs  in  cartons  and  lug 
boxes.  In  face  and  fill  packs  in  cartons  and 
lug  boxes  the  number  of  rows  in  the  face 
shall  be  martted  on  the  package,  as  "6 
row."  "8  row,"  etc. 


Industry  has  requested  a  definitton  for  "well 
filled"  be  added  to  this  paragraph,  however 
we  propose  adding  this  definition  as  a  sep- 
arate paragraph  "(3)"  for  easier  referencing. 
Also,  this  Is  consistent  with  ttie  way  in 
which  ottier  definlttons  are  stated  In  ttie 
standards. 

Deleting  reference  to  'lour  basket  creates "  is 
proposed  as  this  type  of  pack  is  no  longer 
used  by  industry.  Industry  has  requested  a 
definitton  for  "well  filled"  be  added  to  para- 
graph (1)  of  this  sectton.  We  propose  re- 
designating (3)  for  defining  "well  filled." 
This  Is  consistent  with  other  definitions  in 
ttie  standards  as  ttiey  are  stated  separately 
and  it  also  makes  for  easier  referencing. 

This  deletton  is  proposed  as  this  type  of  pack 
is  no  tonger  being  used  by  industry. 


This  deletton  is  proposed  as  this  type  of  pack 
is  no  Itxiger  t>eing  used  t>y  industry. 


The  Industry  has  requested  that  a  definition 
for  "well  filled"  be  added  to  the  standards. 
We  propose  also  adding  a  definition  for 
'tightly  packed"  because  of  the  optton 
given  in  Section  §51. 1567(a)(1)  of  'lightiy 
packed  or  well  filled." 

Deleting  reference  to  'lour  t>asket  crates"  is 
proposed  as  this  type  of  pack  Is  no  longer 
used  by  industry.  The  adding  of  a  reference 
to  counter-size  designation  marttings  is  pn>- 
posed  to  reflect  current  packaging  prac- 
tk:es. 


Deletton  of  information  concerning  'lour-bas- 
ket  crates"  is  proposed  as  this  type  of  pack 
is  no  longer  used  by  industry.  Due  to  this 
deletion,  paragraph  "(ii)"  wouto  be  redesig- 
nated as  "(i)."  Additionally,  adding  "layer 
packed",  and  martting  instructions  for  loose 
filled  consumer  packages  Is  proposed  as  it 
reflects  cun^nt  marketing  and  packing  prac- 
tices. 


Due  to  the  redesignating  of  paragraph  "9ii) " 
paragraph  "(iii)"  would  be  redesignated  as 
"(ii)." 
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(iii)  Face  and  fill  packs  in  cartons  and  lug 
boxes.  In  face  and  fill  packs  in  cartons  and 
lug  boxes  the  number  of  rows  in  tfie  face 
shall  be  marked  on  the  package,  as  "6  row," 
"8  row,"  etc. 

(c)  Sizing.  (1)  Not  more  than  5  percent,  by 
count,  of  the  plums  or  pmnes  in  any  package 
may  vary  more  tfian  one-fourth  inch  in  di- 
ameter. 


§51.1532    Damage 


(e)  Scab  or  bacterial  spot  when  cracked,  or 
when  the  aggregate  area  exceeds  that  of  a 
circle  one-fourth  inch  in  diameter  or  a  fruit  2 
incfies  in  diameter  or  4x4  size,  or  smaller;  or 
when  the  aggregate  area  exceeds  that  of  a 
circle  three-eights  inch  in  diameter  on  a  fruit 
larger  than  2  inches  in  diameter  or  4  x  4 
size; 

(h)(1)  Dark  or  rough  scars  when  the  area  ex- 
ceeds that  of  a  circle  one-fourth  inch  in  di- 
ameter on  a  fruit  2  inches  in  diameter  or  4x4 
size  or  smaller;  or  when  the  area  exceeds 
that  of  a  circle  three-eighths  inch  in  diameter 
on  a  fruit  larger  than  2  inches  in  diameter  or 
4x4  size; 

(2)  Fairly  light  colored,  fairly  smooth  scars 
wtien,  in  the  case  of  Italian  type  prunes,  the 
area  exceeds  that  of  a  circle  one-half  inch  in 
diameter;  or  when,  in  the  case  of  other  types 
of  plums,  the  area  exceeds  that  of  a  circle 
one-half  inch  in  diameter  on  a  fruit  2  inches 
in  diameter  or  4x4  size,  or  smaller;  or  when 
the  area  exceeds  that  of  a  circle  five-eighths 
inch  in  diameter  on  a  fruit  larger  than  2 
inches  in  diameter  or  4x4  size. 

(3)  Light  colored,  smooth  scars  when,  in  the 
case  of  Italian  type  prunes,  the  area  exceeds 
or>e-twelfth  of  the  fruit  surface;  or  wfien,  in 
the  case  of  ottier  types  of  plums,  the  area 
exceeds  that  of  a  circle  three-fourths  inch  in 
diameter  on  a  fruit  2  incf>es  in  diameter  or 
4x4  size,  or  smaller;  or  when  ttie  area  ex- 
ceeds tf^t  of  a  circle  seven-eighths  inch  in 
diameter  on  a  fruit  larger  than  2  inches  in  di- 
ameter or  4x4  size; 

(i)(1)  Rough  russeting  when  the  area  exceeds 
that  a  circle  one-fourth  inch  in  diameter  on  a 
fruit  2  inches  in  diameter  or  4x4  size,  or 
smaller;  or  when  the  area  exceeds  that  of  a 
circle  one-half  inch  in  diameter  on  a  fruit  larg- 
er than  2  inches  in  diameter  or  4x4  size; 

(2)  Slightly  rough  russeting  when,  in  the  case  of 
Italian  type  prunes,  the  area  exceeds  one- 
tweWth  of  tt)e  fruit  surface;  or  when,  in  ttie 
case  of  other  types  of  plums,  the  area  ex- 
ceeds that  of  a  circle  five-eighths  inch  in  di- 
ameter on  a  fruit  2  inches  in  diameter  or  4x4 
size,  or  smaller  or  wtien  ttie  area  exceeds 
that  of  a  circle  three-fourths  inch  in  diameter 
on  a  fruit  larger  than  2  inches  in  diameter  or 
4x4  size; 


(c)  Sizing.  (1)  Not  more  than  5  percent,  by 
count,  of  the  plums  or  prunes  in  any  pack- 
age may  vary  more  than  one-fourth  inch  in 
diameter,  except  that  not  more  than  5  per- 
cent, by  count,  of  the  plums  or  prunes  2V4 
inches  or  larger  in  diameter  and  packed  in 
loose  or  volume  filled  containers  may  vary 
more  tttan  three-eights  inch  in  diameter. 

(c)  (6)  When  extending  from  within  to  outskje 
the  stem  cavity,  when  more  than  three- 
eights  inch  in  length  if  ttie  major  portion  of 
the  crack  is  within  ttie  stem  cavity  or  when 
more  than  one-fourth  inch  in  length  if  the 
major  portion  of  the  crack  is  outside  the 
stem  cavity; 

(e)  Scab  or  bacterial  spot  when  cracked,  or 
when  the  aggregate  area  exceeds  that  of  a 
circle  one-fourth  inch  in  diameter  on  a  fruit 
2  inches  in  diameter  or  smaller;  or  when 
the  aggregate  area  exceeds  that  of  a  circle 
three-eighths  inch  in  diameter  on  a  foiit 
larger  than  2  inches  in  diameter; 

(h)  (1)  Dark  or  rough  scars  wtien  the  area  ex- 
ceeds that  of  a  circle  one-fourth  inch  in  di- 
ameter on  a  fruit  2  inches  in  diameter  or 
smaller;  or  when  the  area  exceeds  that  of  a 
circle  three-eighths  inch  in  diameter  on  a 
fruit  larger  than  2  inches  in  diameter; 

(2)  Fairly  light  colored,  fairly  smooth  scars 
when,  in  the  case  of  Italian  type  prunes,  the 
area  exceeds  that  of  a  circle  one-half  inch 
in  diameter;  or  when,  in  the  case  of  other 
types  of  plums,  the  area  exceeds  that  of  a 
circle  one-half  inch  in  diameter  on  a  fruit  2 
incfies  in  diameter  or  smaller,  or  when  ttie 
area  exceeds  that  of  a  circle  five-eighths 
inch  in  diameter  on  a  fruit  larger  than  2 
inches  in  diameter. 

(3)  Light  cotored,  smooth  scars  when,  in  the 
case  of  Italian  type  prunes,  the  area  ex- 
ceeds one-twelfth  of  the  fruit  surface;  or 
when,  in  the  case  of  ottier  types  of  plums, 
the  area  exceeds  that  of  a  circle  three- 
fourths  inch  in  diameter  on  a  fruit  2  inches 
in  diameter  or  smaller  or  when  the  area  ex- 
ceeds that  of  a  circle  seven-eighttis  inch  in 
diameter  on  a  fruit  larger  ttian  2  inches  in 
diameter; 

(i)(1)  Rough  russeting  when  the  area  exceeds 
that  of  a  circle  one-fourth  inch  in  diameter 
on  a  fmit  2  inches  in  diameter  or  smaHer  or 
when  the  area  exceeds  ttiat  of  a  ctrde  one- 
half  inch  in  diameter  on  a  fruit  larger  ttian  2 
inches  in  diameter; 

(2)  Slightly  rough  russeting  when,  in  the  case 
of  Italian  type  prunes,  the  area  exceeds 
one-twelfth  of  the  fmit  surface;  or  wtien,  in 
ttie  case  of  other  types  of  plums,  the  area 
exceeds  that  of  a  circle  five-eighths  inch  in 
diameter  on  a  fruit  2  incties  in  diameter  or 
smaller  or  when  ttie  area  exceeds  tfiat  of  a 
circle  three-fourths  inch  in  diameter  on  a 
fruit  larger  ttian  2  incties  in  diameter 


There  would  be  no  paragraph  "(ill)"  due  to  the 
redesignation  of  preceding  paragraphs. 


Industry  has  requested  the  addition  of  a 
three-eights  inch  variance  for  plums  and 
prunes  2y4  inch  in  diameter  or  larger. 


Currently  there  is  no  specific  guideline  for 
growth  cracks  occumng  in  this  manner. 
Adding  specific  scoring  criteria  would  pro- 
vide an  objective  means  of  evaluating  this 
defect. 


This  deletton  is  proposed  as  this  type  of  pack 
is  no  tonger  being  used  by  industry. 


This  deletkMi  is  proposed  as  this  type  of  pack 
is  no  longer  being  used  by  industry. 


This  deletion  is  proposed  as  this  type  of  pack 
is  no  longer  being  used  by  industry. 


This  deletk>n  is  proposed  as  this  type  of  pack 
is  no  longer  being  used  by  industry. 


This  deletion  is  proposed  as  this  type  of  pack 
is  no  kmger  being  used  tiy  industry. 


Ttiis  deletion  is  proposed  as  this  type  of  pack 
is  no  kxiger  being  used  by  industry. 


Federal  Register /Vol.  67.  No.  186 /Wednesday,  September  25.  2002 /Proposed  Rules  60177 


Current  standard 


(3)  Fairly  smooth  or  smooth  russeting  when,  in 
the  case  of  Italian  type  prunes,  the  area  ex- 
ceeds one-twelfth  of  the  fruit  surface;  or 
when,  in  the  case  of  other  types  of  plums  the 
area  exceeds  that  of  a  circle  three-fourths 
inch  in  diameter  on  a  fruit  2  incties  in  diame- 
ter or  4x4  size,  or  smaller  or  when  the  area 
exceeds  that  of  a  circle  1  inch  in  diameter  on 
a  fmit  larger  than  2  inches  in  diameter  or  4x4 
size. 


§51.1536    Serious  damage. 


Proposed 


(e)  Scab  or  bacterial  spot,  when  the  aggregate 
area  exceeds  that  of  a  circle  one-half  inch  in 
diameter  on  a  fmit  2  inches  in  diameter  or 
4x4  size,  or  smaller;  or  when  the  aggregate 
area  exceeds  that  of  a  circle  three-fourths 
inch  in  diameter  on  a  fmit  larger  than  2 
indies  in  diameter  or  4x4  size; 

(h)(1)  Dark  or  rough  scars  or  rough  msseting 
when  the  area  exceeds  that  of  a  circle  three- 
fourths  inch  in  diameter  on  a  fmit  2  inches  In 
diameter  or  4x4  size,  or  smaller;  or  when  the 
area  exceeds  that  of  a  drcle  one  inch  in  di- 
ameter on  a  fmit  larger  than  2  inches  in  di- 
ameter or  4x4  size; 


(3)  Fairly  smooth  or  smooth  msseting  wtien, 
in  the  case  of  Italian  type  pmnes,  the  area 
exceeds  one-twelfth  of  the  fmit  surface;  or 
when,  in  the  case  of  other  types  of  plums 
the  area  exceeds  that  of  a  drde  three- 
fourths  Inch  in  diameter  on  a  fmit  2  inches 
in  diameter  or  smaller;  or  wtien  the  area  ex- 
ceeds that  of  a  circle  1  inch  In  diameter  on 
a  fmit  larger  than  2  incties  in  diameter; 

(j)  DiscotoratkKi  when  greenish  to  brown  defi- 
nitely contrasting  with  the  normal  surface 
color  of  the  fmit  and  affecting  more  than  10 
percent  of  the  surface. 

(c)(5)  When  extending  from  within  to  outskJe 
the  stem  cavity,  wtien  healed  and  aggre- 
gating more  than  five-eighths  inch  in  length 
if  the  major  portk}n  of  the  crack  is  within  the 
stem  cavity  or  when  healed  and  aggre- 
gating more  than  one-half  inch  in  length  if 
the  major  portion  of  the  crack  Is  outside  the 
cavity; 

(e)  Scab  or  baderial  spot,  when  the  aggre- 
gate area  exceeds  ttiat  of  a  drcle  one-half 
inch  in  diameter  on  a  fmit  2  inches  in  di- 
ameter or  smaller  or  wtien  the  aggregate 
area  exceeds  that  of  a  circle  three-fourths 
inch  in  diameter  on  a  fmit  larger  than  2 
indies  in  diameter; 

(h)(1)  Dark  or  rough  scars  or  rough  msseting 
when  the  area  exceeds  that  of  a  drde 
three-fourths  inch  in  diameter  on  a  fmit  2 
incties  in  diameter  or  smaller  or  wtien  Vne 
area  exceeds  that  of  a  circle  one  inch  in  di- 
ameter on  a  fmit  larger  than  2  inches  in  di- 
ameter 

(I)  Discotoration  when  greenish  to  brown  defi- 
nitely contrasting  with  the  normal  surface 
cok>r  of  the  fmit  and  affecting  more  than  25 
percent  of  the  surtace. 


Discusskxi 


This  deletion  is  proposed  as  this  type  of  pack 
is  no  longer  being  used  by  industry. 


This  defed  is  currently  being  scored  based  on 
ttie  "general  definitk>n."  Adding  specific 
scoring  criteria  would  provide  an  objedive 
means  of  evaluating  this  defed. 

Currently  ttiere  is  no  specific  guideline  for 
growth  cracks  occumng  in  this  manner. 
Adding  spedfk;  scoring  criteria  would  pro- 
vide an  objective  means  of  evaluating  this 
defed. 


This  deletion  is  proposed  as  this  type  of  pack 
is  no  longer  being  used  by  industry. 


This  deletton  is  proposed  as  this  type  of  pack 
is  no  longer  being  used  by  industry. 


This  defed  is  cunentty  being  scored  tjased  on 
the  "general  definitton."  adding  specifk: 
scoring  criteria  would  provide  an  objedive 
means  of  evaluating  this  defed. 


United  States  Standards  for  Qradas  of  Nectarines 


§51.3145    U.S.  Fancy. 

(a)  In  the  case  of  tf>e  John  Rivers  variety  each 
nedarine  shall  show  some  blushed  or  red 
color.  In  the  case  of  ottier  varieties  each  nec- 
tarine shall  have  not  less  than  one-third  of  its 
surface  showing  red  cotor  charaderistk:  of 
the  variety.  (See  §51.3150.) 

§51.3146    U.S.  Extra  No.  1. 

(a)  In  the  case  of  the  John  Rivers  variety  at 
lease  50  percent  of  the  nedarine  in  any  lot 
shall  show  some  blushed  or  red  color.  In  ttie 
case  of  other  varieties  at  least  75  percent  of 
the  nedarines  in  any  tot  shall  show  some 
blushed  or  red  cotor  induding  therein  at  least 
50  percent  of  the  nectarines  with  not  less 
ttian  one-third  of  ttie  fmit  surface  showing  red 
cotor  charaderistk:  of  the  variety.  (See 
§51.3150.) 

§51^147    U.S.  No.  1. 

(a)  At  least  75  percent  of  the  nectarines  in  any 
lot  shall  show  some  blushed  or  red  color,  ex- 
cept that  there  are  no  color  requirements  for 
nectarines  of  the  John  Rivers  variety  in  this 
grade.  (See  §51.3150.) 


(a)  Each  nectarine  shall  tiave  not  less  than 
one-third  of  its  surface  showing  red  cotor 
charaderistk:  of  the  variety.  (See 
§51.3150.) 


(a)  At  least  75  percent  of  ttie  nectarines  in 
any  tot  shall  stiow  some  blushed  or  red 
color  induding  therein  at  least  50  percent  of 
the  nectarines  with  no  less  than  one-third  of 
the  fmit  surface  showing  red  color  char- 
aderistk:  of  variety.  (See  §51.3150.) 


Delete. 


Deleting  reference  to  the  John  Rivers  variety 
is  proposed  as  it  is  no  longer  of  commercial 
importance. 


Deleting  reference  to  the  John  Rivers  variety 
is  proposed  as  it  is  no  tonger  of  commercial 
importance. 


Delete  paragraph  "(a)"  containing  cokjr  re- 
quirements IS  proposed  as  many  new  vari- 
eties do  not  show  a  red  blush  cotor  This 
deletion  woukj  allow  varieties  of  this  type  to 
meet  the  requirements  of  U.S.  No.  1  grade. 
Also,  deleting  reference  to  the  John  Rivers 
variety  is  proposed  as  it  is  no  longer  of 
commerdal  importance. 
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§51.3148    U.S.  No.2. 

(a)  There  are  no  color  requirements  for  nec- 
tarines in  ttiis  grade.  (See  §51.3150.) 


§51.3149  Unclassified.  "Unclassified"  con- 
sists of  nectarines  wfiich  fiave  not  been  clas- 
sified in  accordance  with  any  of  the  foregoing 
grades.  The  term  "urKlassified"  is  not  a 
grade  within  the  meaning  of  these  standards 
but  Is  provided  as  a  designation  to  show  that 
no  grade  has  been  applied  to  the  lot. 

§51.3150    Tolerances. 

In  order  to  allow  for  variations  Incident  to  prop- 
er grading  and  handling  in  each  of  the  fore- 
going grades,  ttie  following  tolerances,  by 
count,  are  provided  as  specified: 

(3)(ii)  U.S.  Extra  No.  1  grade  and  U.S.  No.  1 
grade.  Individual  containers  may  contain  not 
more  than  10  percentage  points  less  than  the 
required  percentage  of  nectarines  showing 
the  amount  of  color  specified  for  the  respec- 
tive grade:  Provided,  That  the  entire  lot  aver- 
ages not  less  than  the  required  percentage  of 
nectarines  showing  the  specified  color  for  the 
grade. 

§51.3152    Standard  pack. 

(a)  Nectarines  shall  t)e  fairty  uniform  in  size  and 
shall  be  packed  in  boxes,  lugs,  crates,  car- 
tons, or  baskets  and  arranged  according  to 
the  approved  and  recognized  methods.  All 
such  containers  shall  be  tightly  packed  and 
well  filled  but  the  contents  shall  not  show  ex- 
cessive or  unnecessary  bruising  resulting 
from  overfilling.  The  nectarines  in  the  shown 
face  shall  be  reasonably  representative  in 
size,  cotor  and  quality  of  the  contents  of  the 
container.  Each  wrapped  fmlt  shall  be  fairty 
well  enclosed  by  Its  Individual  wrapper. 

(b)  When  packed  In  closed  containers,  the  size 
shall  t>e  indnated  by  martdng  the  container 
with  the  numerical  count,  ttie  pack  an-ange- 
ment,  or  the  minimum  diameter  or  minimum 
and  maximum  diameters  in  terms  of  inches 
and  not  less  than  one-eighth  fractions  of 
Inches. 

(d)  Four-basket  crates: 


(1)  The  size  of  nectarines  packed  in  four-basket 
crates  shall  be  indk:ated  as  follows:  3x4,  3 — 
4x4,  3-4x5,  4x4,  etc.,  in  accordance  with  the 
arrangement  in  the  top  layer  of  the  basket. 
These  packs  shall  not  be  more  than  three 
layers  deep. 


Delete. 


§51.3149    (Reserved) 


§51.3150  Tolerances.  In  order  to  allow  for 
variations  incident  to  proper  grading  and 
handling  in  each  of  the  foregoing  grades, 
the  following  tolerances,  by  count,  based  on 
a  minimum  25  count  sample,  are  provided 
as  specified: 

(3)(ii)  U.S.  Extra  No.  1  grade  and  when  speci- 
fied in  connection  with  a  grade.  Individual 
containers  may  contain  not  more  than  10 
percentage  points  less  than  the  required 
percentage  of  nectarines  showing  the 
amount  of  color  specified  for  the  grade: 
Provided,  That  the  entire  lot  averages  not 
less  than  the  required  percentage  of 
nectaries  showing  the  specified  cotor  for  the 
grade. 

§51.3152    Standard  pack. 

(a)  Nectarines  shall  t>e  fairty  uniform  in  size 
and  shall  be  packed  in  boxes,  lugs,  crates, 
or  cartons  and  arranged  according  to  the 
approved  and  recognized  methods.  All  such 
containers  shall  be  tightly  packed  and  well 
filled  but  the  contents  shall  not  show  exces- 
sive or  unnecessary  bruising  resulting  from 
overfilling.  The  nectarines  in  the  shown  face 
shall  be  reasonably  representative  in  size, 
color  and  quality  of  the  contents  of  the  con- 
tainer. 

(b)  When  packed  in  closed  containers,  the 
size  shall  be  indk:ated  by  martdng  the  con- 
tainer with  the  numerical  count,  the  pack  ar- 
rangement, or  the  minimum  diameter  or 
minimum  and  maximum  diameters  in  terms 
of  inches  and  not  less  than  one-eighth  frac- 
tions of  inches,  or  a  count-size  based  on 
equivalent  tray  pack  size  designations. 

(d)  "Well  filled"  means  that  the  nectarines  are 
packed  within  1  inch  from  the  top  of  ttie 
container. 


Delete. 


U.S.  standards  typk:ally  state  that  is  required 
opposed  to  what  is  "not"  a  requirement  of 
the  grade.  If  there  are  no  color  require- 
ments stated  then  it  is  assumed  there  are 
no  color  requirements. 

When  changing  or  updating  standards  in  re- 
cent years,  references  to  "Unclassified" 
have  been  removed  in  an  attempt  to  elimi- 
nate the  confusion  this  term  creates.  Peo- 
ple have  incorrectly  assumed  that  "Unclas- 
sified" is  an  actual  grade  name;  it  is  not.  To 
avokl  further  confusion,  it  is  proposed  that 
all  references  to  this  term  be  eliminated. 

The  proposed  addition  of  the  phrase  "a  min- 
imum 25  count  sample"  establishes  a  basis 
for  sampling  uniformity. 


U.S.  No.  1  would  be  eliminated  from  the 
heading  since  deleting  the  color  require- 
ments for  the  U.S.  No.  1  grade  would  elimi- 
nate the  need  for  a  color  tolerance  for  the 
grade.  However,  a  qualifying  statement 
would  6e  added  for  instances  in  which  a 
color  is  specified  in  connection  with  a 
grade. 


The  deleting  of  reference  to  "basket"  is  pro- 
posed as  this  type  of  pack  is  no  tonger 
used  by  industry.  Also  deleting  the  ref- 
erence to  "wrapped  fruit"  is  proposed  be- 
cause typk:ally  industry  no  longer  packs 
fruit  in  this  manner.  Industry  has  requested 
a  definitk>n  for  "well  filled"  be  added  to  this 
paragraph,  however  we  propose  adding  this 
definition  as  a  separate  paragraph  for  easi- 
er referencing.  Additionally,  this  is  con- 
sistent with  the  way  in  whk:h  other  defini- 
tions are  stated  in  the  standards. 

Adding  "or  a  count-size  based  on  equivalent 
tray  size  designations"  is  proposed  to  re- 
flect current  packaging  practk:es. 


The  deletion  of  "Four-t>asket  crates"  is  pro- 
posed as  this  type  of  pack  is  no  longer 
used  by  industry.  Industry  has  requested  a 
definition  for  well  filled  be  added  to  para- 
graph "(a)"  of  this  sectron.  We  propose  re- 
designating "(d)"  for  defining  well  filled. 
This  is  consistent  with  other  definitions  in 
the  standard  as  they  are  stated  separately 
and  it  also  makes  for  easier  referencing. 

This  deletion  is  proposed  as  this  type  of  pack 
is  no  longer  being  used  by  industry. 
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(2)  The  arrangement  of  the  bottom  layer  shall 
be  one  row  less  one  way,  and  may  be  one 
row  less  each  way,  than  ttie  arrangement  of 
the  top  layer.  The  arrangement  of  the  middle 
layer  may  be  the  same  as  the  top  layer  or 
may  be  one  row  less  one  way  than  the  ar- 
rangement of  the  top  layer.  Straight,  offset, 
and  diagonal  packs  in  the  layers  are  per- 
mitted. 

(e)  Baskets:  f^toctarines  packed  in  U.S.  stand- 
ard half-bushel  baskets  shall  be  ring  faced 
and  tightiy  packed  with  sufficient  bulge  to 
prevent  any  appreciable  movement  of  the 
nectarines  within  the  baskets  when  lidded. 


Delete. 


(f)  "Fairty  uniform  In  size"  means  that  when  the 
average  diameter  of  nectarines  in  any  con- 
tainer is  2  inches  or  smaller  not  more  than  5 
percent,  by  count,  of  the  nectarines  in  the 
container  shall  be  outside  a  diameter  range 
of  one-fourth  inch;  when  the  average  diame- 
ter of  nectarines  in  any  container  is  over  2 
inches  not  more  than  5  percent,  by  count,  of 
the  nectarines  in  ttie  container  shall  be  out- 
side a  diameter  range  of  three-eighths  inch. 

(g)  Minimum  size:  When  size  Is  Indicated  in 
terms  of  minimum  diameter  not  more  than  5 
percent,  by  count,  of  ttie  fruit  in  any  container 
may  be  smaller  than  the  size  merited. 

(h)  "Diameter"  means  the  greatest  dimension 
measured  at  right  angles  to  a  line  from  stem 
to  blossom  end  of  the  fruits. 


(i)  Tolerances.  In  order  to  allow  for  variations 
incident  to  proper  sizing  and  packing,  not 
more  than  10  percent,  by  count,  of  the  con- 
tainers in  any  lot  may  fail  to  meet  the  require- 
ments for  standard  pack. 

§51.3156  Injury,  (c)  Scab  or  bacterial  spot 
when  cracked,  or  when  the  aggregate  area 
exceeds  that  of  a  circle  one-eighth  inch  in  di- 
ameter on  a  fruit  2  inches  in  diameter  or  4x4 
size,  or  smaller;  or  when  the  aggregate  area 
exceeds  that  of  a  circle  one-fourth  Inch  in  di- 
ameter on  a  fiuit  larger  than  2  inches  in  di- 
ameter or  4x4  size; 

(g)(1)  Light  colored;  smooth  scars  when  the 
area  exceeds  that  of  a  circle  one-fourth  inch 
in  diameter  on  a  fruit  2  inches  in  diameter  or 
4x4  size,  or  smaller;  or  when  the  area  ex- 
ceeds that  of  a  circle  one-half  inch  In  diame- 
ter on  a  fnjit  larger  than  2  inches  in  diameter 
or  4x4  size; 

(h)(1)  Rough  or  slightiy  rough  russeting  when 
the  area  exceeds  that  of  a  circle  one-eighth 
inch  in  diameter  on  a  fruit  2  inches  In  diame- 
ter or  4x4  size,  or  smaller;  or  when  the  area 
exceeds  that  of  a  circle  one-fourth  inch  in  di- 
ameter on  a  fiuit  larger  than  2  inches  in  di- 
ameter or  4x4  size 


(e)  "Fairty  uniform  in  size"  means  ttiat  wtien 
the  average  diameter  of  nectarines  in  any 
container  is  2  inches  or  smaller  not  more 
than  5  percent,  by  count,  of  the  nectarines 
in  the  container  shall  be  outside  a  diameter 
range  of  one-fourth  inch;  when  the  average 
diameter  of  nectarines  in  any  container  is 
over  2  inches  not  more  ttian  5  percent,  by 
count,  of  the  nectarines  in  ttie  container 
shall  be  outside  a  diameter  range  of  three- 
eighths  inch. 

(f)  Minimum  size;  When  size  is  indteated  in 
tenns  of  minimum  diameter  not  more  than  5 
percent,  by  count,  of  the  fmit  in  any  corv 
tainer  may  be  smaller  than  the  size  merited. 


(g)  "Diameter"  means  ttie  greatest  dimension 
measured  at  right  angles  to  a  line  from 
stem  to  t>lossom  end  of  the  fruit. 

(h)  Tolerances.  In  order  to  allow  for  variatkxis 
incident  to  proper  sizing  and  packing,  not 
more  ttian  10  percent,  by  count,  of  the  con- 
tainers in  any  lot  may  fail  to  meet  the  re- 
quirements for  standard  pack. 


(c)  Scab  or  bacterial  spot  when  cracked,  or 
when  the  aggregate  area  exceeds  that  of  a 
circle  one-eighth  inch  in  diameter  on  a  fruit 
2  inches  in  diameter  or  smaller  or  when 
the  aggregate  area  exceeds  that  of  a  circle 
one-fourth  inch  in  diameter  on  a  fruit  larger 
than  2  inches  in  diameter; 

(g)(1)  Light  colored,  smooth  scars  when  ttie 
area  exceeds  that  of  a  circle  one-fourth 
inch  in  diameter  on  a  fruit  2  inches  in  di- 
ameter or  smaller;  or  when  ttie  area  ex- 
ceeds that  of  a  circle  one-half  inch  in  di- 
ameter on  a  fiuit  larger  than  2  indies  in  di- 
ameter 

(h)(1)  Rough  or  slightiy  rough  russeting  wtien 
the  area  exceeds  that  of  a  circle  one-eightii 
Inch  in  diameter  on  a  fruit  2  inches  in  di- 
ameter or  smaller;  or  when  the  area  ex- 
ceeds that  of  a  circle  one-fourth  inch  in  di- 
ameter on  a  fruit  larger  than  2  inches  in  di- 
ameter; 


This  deletion  is  proposed  as  this  type  of  pack 
is  no  kinger  being  used  by  industry. 


This  deletkm  is  proposed  as  ttiis  type  of  pack 
is  no  kxiger  being  used  t>y  industry.  Due  to 
this  deletkxi  paragraph  "(f)"  wouM  be  re- 
designated as  paragraph  "(•)." 


Due  to  ttie  redesignation  of  paragraph  "(f)" 
paragraph  "(g)"  woukj  t>e  redesignated  as 
"(0." 


Due  to  the  redesignation  of  paragraph  "(g)," 
paragraph  "(h)"  woukJ  be  redesignated  as 

"(g)." 

Due  to  the  redesignation  of  paragraph  "(h)," 
paragraph  "(i)"  woukJ  be  redesignated  as 
"(h)." 


There  would  be  no  paragraph  "(i)"  due  to  re- 
designation of  preceding  paragraphs. 


This  deletion  is  proposed  as  this  type  of  pack 
is  no  longer  being  used  by  industry. 


This  deletkxi  is  proposed  as  this  type  of  pack 
is  no  kxiger  being  used  by  industry. 


This  deletion  is  proposed  as  this  type  of  pack 
is  no  longer  being  used  by  industry. 
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§1.3157  Damage,  (c)  Scab  or  bacterial  spot 
when  cracked,  or  wtien  the  aggregate  area 
exceeds  that  of  a  circle  one-fourth  inch  in  di- 
ameter on  a  fruit  2  inches  in  diameter  or  4x4 
size,  or  smaller;  or  when  the  aggregate  area 
exceeds  that  of  a  circle  three-eighths  inch  in 
diameter  on  a  fruit  larger  than  2  inches  in  di- 
ameter or  4x4  size; 

(f)(1)  Dark  or  rough  scars  when  the  area  ex- 
ceeds that  of  a  circle  one-fourth  inch  in  di- 
ameter on  a  fruit  2  inches  in  diameter  or  4x4 
size,  or  smaller;  or  when  the  aggregate  area 
exceeds  that  of  a  circle  three-eighths  inch  in 
diameter  on  a  fruit  larger  than  2  inches  in  di- 
ameter or  4x4  size; 

(2)  Fairiy  light  colored,  fairly  smooth  scars 
when  the  area  exceeds  that  of  a  circle  one- 
half  inch  in  diameter  on  a  fruit  2  inches  in  di- 
ameter or  4x4  size,  or  smaller;  when  the  area 
exceeds  that  of  a  circle  five-eighths  inch  in 
diameter  on  a  fruit  larger  than  2  inches  in  di- 
ameter or  4x4  size; 

(3)  Light  colored,  smooth  scars  when  the  area 
exceeds  that  of  a  circle  three-fourths  inch  in 
diameter  on  a  fruit  2  inches  in  diameter  or 
4x4  size,  or  smaller;  or  when  the  area  ex- 
ceeds that  of  a  circle  seven-eighths  inch  in 
diameter  on  a  fruit  larger  than  2  inches  in  di- 
ameter or  4x4  size; 

(g)(1)  Rough  msseting  when  the  area  exceeds 
that  of  a  circle  one-fourth  inch  in  diameter  on 
a  fruit  2  inches  in  diameter  or  4x4  size,  or 
smaller;  or  when  the  area  exceeds  that  of  a 
circle  one-half  inch  in  diameter  on  a  fruit  larg- 
er than  2  inches  in  diameter  or  4x4  size; 

(2)  Slightly  rough  russeting  when  the  area  ex- 
ceeds that  of  a  circle  five-eighths  inch  in  di- 
ameter on  a  fruit  2  inches  in  diameter  or  4x4 
size,  or  smaller;  or  when  the  area  exceeds 
that  of  a  circle  three-fourths  inch  in  diameter 
on  a  fnjit  larger  than  2  inches  in  diameter  or 
4x4  size; 

(3)  Fairly  smooth  or  smooth  russeting  when  the 
area  exceeds  25  percent  of  the  fruit  surface 
of  Freedom.  Earty  LeGrand,  and  Quetta  vari- 
eties and  15  percent  of  the  fruit  surface  of 
other  varieties:  Provided,  That  discoloration 
occumng  as  yellow  to  brown  staining  of  the 
skin  shall  not  t>e  considered  as  russeting  and 
shall  be  considered  as  causing  damage  only 
when  materially  detracting  from  the  appear- 
ance of  the  nectarine,  and  that  speckling 
characteristic  of  certain  varieties  shall  not  be 
considered  as  russeting  or  discoloration. 

§51.3159  Serious  damage,  (c)  Scab  or  bac- 
terial spot  when  the  aggregate  area  exceeds 
that  of  a  circle  one-half  inch  in  diameter  on  a 
fruit  2  inches  in  diameter  or  4x4  size,  or 
smaller;  or  when  the  aggregate  area  exceeds 
that  of  a  circle  three-fourths  inch  in  diameter 
on  a  fruit  larger  than  2  inches  in  diameter  or 
4x4  size; 

(g)(1)  Dari<  or  rough  scars  when  the  area  ex- 
ceeds that  of  a  circle  three-fourths  inch  in  di- 
ameter on  a  fruit  2  inches  in  diameter  or  4x4 
size,  or  smaller;  or  when  the  area  exceeds 
that  of  a  circle  one  inch  in  diameter  on  fruit 
largef  than  2  inches  in  diameter  or  4x4  size; 


(c)  Scab  or  bacterial  spot  when  cracked,  or 
wt>en  the  aggregate  area  exceeds  that  of  a 
circle  one-fourth  inch  in  diameter  on  a  fruit 
2  inches  in  diameter  or  smaller  or  when 
the  aggregate  area  exceeds  that  of  a  circle 
three-eighths  inch  in  diameter  on  a  fruit 
larger  than  2  inches  in  diameter; 

(f)(1)  Dark  or  rough  scars  when  the  area  ex- 
ceeds that  of  a  circle  one-fourth  inch  in  di- 
ameter on  a  fruit  2  inches  in  diameter  or 
smaller;  or  when  the  aggregate  area  ex- 
ceeds that  of  circle  three-eighths  inch  in  di- 
ameter on  a  fruit  larger  than  2  inches  in  di- 
ameter; 

(2)  Fairiy  light  colored,  fairly  smooth  scars 
when  the  area  exceeds  that  of  a  circle  one- 
half  inch  in  diameter  on  a  fruit  2  inches  in 
diameter  or  smaller;  or  when  the  area  ex- 
ceeds that  of  a  circle  five-eighths  inch  in  di- 
ameter on  a  fruit  larger  than  2  inches  in  di- 
ameter; 

(3)  Light  colored,  smooth  scars  when  the  area 
exceeds  that  of  a  circle  three-fourths  inch  in 
diameter  on  a  fruit  2  inches  in  diameter  or 
smaller;  or  when  the  area  exceeds  that  of  a 
circle  seven-eighths  inch  in  diameter  on  a 
fruit  larger  than  2  inches  in  diameter; 

(g)(1)  Rough  russeting  when  the  area  ex- 
ceeds that  of  a  circle  one-fourth  inch  in  di- 
ameter on  a  fruit  2  inches  in  diameter  or 
smaller;  or  when  the  area  exceeds  that  of  a 
circle  one-half  inch  in  diameter  on  a  fruit 
larger  than  2  inches  in  diameter; 

(2)  Slightly  rough  russeting  when  the  area  ex- 
ceeds that  of  a  circle  five-eighths  inch  in  di- 
ameter on  a  fruit  2  inches  in  diameter  or 
smaller;  or  when  the  area  exceeds  that  of  a 
circle  three-fourths  inch  in  diameter  on  a 
fruit  larger  than  2  inches  in  diameter; 

(3)  Fairly  smooth  or  smooth  russeting  when 
the  area  exceeds  15  percent  of  the  fruit 
surface;  Provided,  That  discoloration  occur- 
ring as  yellow  to  brown  staining  of  the  skin 
shall  not  be  considered  as  msseting  and 
shall  be  considered  as  causing  damage 
only  when  materially  detracting  from  the  ap- 
pearance of  the  nectarine,  and  that  speck- 
ling characteristic  of  certain  varieties  shall 
not  be  considered  as  russeting  or  discolora- 
tion. 

(c)  Scab  or  bacterial  spot  when  the  aggregate 
area  exceeds  that  of  a  circle  one-half  inch 
in  diameter  or  smaller;  or  when  the  aggre- 
gate area  exceeds  that  of  a  circle  three- 
fourths  inch  in  diameter  on  a  fruit  larger 
than  2  inches  in  diameter; 


(g)(1)  Dari(  or  rough  scars  when  the  area  ex- 
ceeds tfiat  of  a  circle  three-fourths  irwh  in 
diameter  on  a  fruit  2  inches  in  diameter  or 
smaller;  or  when  the  area  exceeds  that  of  a 
circle  one  inch  in  diameter  on  fruit  larger 
than  2  inches  in  diameter; 


This  deletion  is  proposed  as  this  type  of  pack 
is  no  longer  being  used  by  industry. 


This  deletion  is  proposed  as  this  type  of  pack 
is  no  longer  being  used  by  industry. 


This  deletion  is  proposed  as  this  type  of  pack 
is  no  longer  being  used  by  industry. 


This  deletion  is  proposed  as  this  type  of  pack 
is  no  longer  being  used  by  industry. 


This  deletion  is  proposed  as  this  type  of  pack 
is  no  longer  being  used  by  industry. 


This  deletkm  is  proposed  as  this  type  of  pack 
is  no  longer  tjeing  used  by  industry. 


This  deletion  is  proposed  as  these  varieties 
are  no  longer  of  commercial  importance. 


This  deletion  is  proposed  as  this  type  of  pack 
is  no  k>nger  being  used  by  industry. 


This  deletion  is  proposed  as  this  type  of  pack 
is  no  longer  being  used  by  industry. 


Accordingly,  AMS  proposes  to  amend 
the  United  States  Standards  for  Grades 


of  Peaches,  the  United  States  Standards 
for  Grades  of  Fresh  Plums  and  Prunes, 


and  the  United  States  Standards  for 
Grades  of  Nectarines. 
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List  of  SubieclB  in  7  CFR  Part  51 

Agricultural  conunodities.  Food 
grades  and  standards,  Fruits,  Nuts, 
Reporting  and  recordkeeping 
requirements,  Trees.  Vegetables. 

PART  51— [AMENDED] 

-  For  reasons  set  forth  in  the  preamble, 
it  is  proposed  that  7  CFR  part  51  be 
amended  as  follows: 

1.  The  authority  citation  for  7  CFR 
part  51  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1622, 1624. 

2.  In  part  51,  §§  51.1210,  51.1211. 
51.1212,  51.1213,  51.1214,  51.1216  and 
51.1217  are  revised  to  read  as  follows: 

Subpart— United  States  Standards  for 
Peaches 

§51.1210    U.S.  Fancy. 

"U.S.  Fancy"  consists  of  peaches  of 
one  variety  which  are  mature  but  not 
soft  or  overripe,  well  formed  and  which 
are  free  from  decay,  bacterial  spot,  cuts 
which  are  not  healed,  growth  cracks, 
hail  injury,  scab,  scale,  split  pits, 
worms,  worm  holes,  leaf  or  limb  rub 
injury;  and  free  from  damage  caused  by 
bruises,  dirt  or  other  foreign  material, 
other  disease,  insects  or  mechanical  or 
other  means.  In  addition  to  the  above 
requirements,  each  peach  shall  have  not 
less  than  one-third  of  its  surface 
showing  blushed,  pink  or  red  color. 

§51.1211    U.S.  Extra  No.  1. 

Any  lot  of  peaches  may  be  designated 
"U.S.  Extra  No.  1"  when  the  peaches 
meet  the  requirements  of  U.S.  No.  1 
grade:  Provided,  That  in  addition  to 
these  requirements,  50  percent,  by 
count,  of  the  peaches  in  any  lot  shall 
have  not  less  than  one-fourth  of  the 
surface  showing  blushed,  pink  or  red 
color. 

§51.1212    U.S.No.1. 

"U.S.  No.  1"  consists  of  peaches  of 
one  variety  which  are  mature  but  not 
soft  or  overripe,  well  formed,  and  which 
are  free  from  decay,  growth  cracks,  cuts 
which  are  not  healed,  worms,  worm 
holes,  and  free  from  damage  caused  by 
bruises,  dirt,  or  other  foreign  material, 
bacterial  spot,  scab,  scale,  hail  injury, 
leaf  or  limb  rubs,  split  pits,  other 
disease,  insects  or  mechanical  or  other 
means. 

§51.1213    U.S.  No.  2. 

"U.S.  No.  2"  consists  of  peaches  of 
one  variety  which  are  mature  but  not 
soft  or  overripe,  not  badly  misshapen, 
and  which  are  free  from  decay,  cuts 
which  are  not  healed,  worms,  worm 
holes,  and  free  from  serious  damage 
caused  by  bruises,  dirt  or  other  foreign 


material,  bacterial  spot,  scab,  scale, 
growth  cracks,  hail  injury,  leaf  or  limb 
rubs,  split  pits,  other  disease,  insects,  or 
mechanical  or  other  means. 

§51.1214    TolwancM. 

In  order  to  allow  for  variations 
incident  to  proper  grading  and  handling 
in  each  of  the  foregoing  grades,  the 
following  tolerances,  by  count,  based  on 
a  minimum  25  coimt  sample,  are 
provided  as  specified: 

(a)  U.S.  Fancy,  U.S.  Extra  No.  1,  and 
U.S.  No.  1  grades.  (1)  For  defects  at 
shipping  point.^  10  percent  of  the 
peaches  in  any  lot  may  fail  to  meet  the 
requirements  of  the  specified  grade: 
Provided,  That  included  in  this  amoimt 
5  percent,  shall  be  allowed  for  defects 
causing  serious  damage,  including  in 
this  latter  amoimt  not  more  than  1 
percent  for  peaches  which  are  affected 
by  decay. 

(2)  For  defects  en  route  or  at 
destination.  14  percent  for  peaches  in 
any  lot  that  fail  to  meet  the 
requirements  of  the  grade:  Provided, 
That  included  in  this  amount  not  more 
than  the  following  percentages  shall  be 
allowed  for  defects  listed: 

(i)  10  percent  for  permanent  defects; 

(ii)  7  percent  for  defects  causing 
serious  damage,  included  therein  not 
more  than  5  percent  for  serious  damage 
by  permanent  defects  and  not  more  than 
2  percent  for  soft,  overripe,  or  decayed 
peaches. 

(3)  For  color,  (i)  U.S.  Fancy  grade.  10 
percent  for  peaches  in  any  lot  which 
fails  to  meet  the  requirements  of  the 
grade. 

(ii)  U.S.  Extra  No.  1  grade.  Individual 
packages  may  contain  not  less  than  40 
percent  of  peaches  which  meet  the 
requirements  of  the  grade:  Provided, 
That  the  entire  lot  averages  not  less  than 
50  percent. 

(b)  U.S.  No.  2  grade.  (1)  For  defects  at 
shipping  point.  10  percent  of  the 
peaches  in  any  lot  may  fail  to  meet  the 
requirements  of  this  grade:  Provided, 
That  included  in  this  amount  not  more 
than  1  percent  for  peaches  which  are 
affected  by  decay. 

(2)  For  defects  en  route  or  at 
destination.  14  percent  for  peaches  in 
any  lot  that  fail  to  meet  the 
requirements  of  the  grade:  Provided, 
That  included  in  this  amount  not  more 
than  the  following  percentages  shall  be 
allowed  for  defects  listed: 

(i)  10  percent  for  permanent  defects; 


'  shipping  point,  as  used  in  these  standards, 
means  the  point  of  origin  of  the  shipment  in  the 
producing  area  or  at  port  of  loading  for  ship  stores 
or  overseas  shipment,  or,  in  the  case  of  shipments 
from  outside  the  continental  United  States,  the  port 
of  entry  into  the  United  States. 


(ii)  2  percent  for  peaches  which  are 
affected  by  soft,  overripe,  or  decay. 


§51.1216    SIz*  rvqulrwnwita. 

(a)  The  numerical  count  or  a  count- 
size  based  on  equivalent  tray  pack  size 
designations  or  the  minimimi  diameter 
of  the  peaches  packed  in  a  closed 
container  shall  be  indicated  on  the 
container. 

(b)  When  the  numerical  count  is  not 
shown  the  minimimi  diameter  shall  be 
plainly  stamped,  stenciled,  or  otherwise 
marked  on  the  container  in  terms  of 
whole  inches,  whole  and  half  inches, 
whole  and  quarter  inches,  or  whole  and 
eight  inches,  as  2  inches  minimimi,  2- 
V4  inches  minimum,  l-Vs  inches 
minimum,  in  accordance  with  the  facts. 
The  minimum  and  maximum  diameters 
may  both  be  stated,  as  1-Va  to  2  inches, 
or  2  to  2-V4  inches,  in  accordance  with 
the  facts. 

(c)  Diameter  means  the  greatest 
dimension  measured  at  right  angles  to  a 
line  from  stem  to  blossom  end  of  the 
fruit. 

(d)  In  order  to  allow  for  variations 
incident  to  proper  sizing,  not  more  than 
10  percent,  by  count,  of  peaches  in  any 
lot  may  be  below  the  specified 
minimum  size  and  not  more  than  15 
percent  may  be  above  any  specified 
maximum  size. 

§51.1217    Standard  pack. 

(a)  Each  package  shall  be  packed  so 
that  the  peaches  in  the  shown  face  shall 
be  reasonably  representative  in  size, 
color  and  quality  of  the  contents  of  the 
package. 

(b)  Peaches  packed  in  U.S.  Standard 
bushel  baskets,  or  half-bushel  baskets 
shall  be  ring  faced  and  tightly  packed 
with  sufficient  bulge  to  prevent  any 
appreciable  movement  of  the  peaches 
within  the  packages  when  lidded. 

(c)  Peaches  packed  in  standard 
western  boxes  shall  be  reasonably 
uniform  in  size  and  arranged  in  the 
packages  according  to  the  approved  and 
recognized  methods.  Each  wrapped 
peach  shall  be  fairly  well  enclosed  by  its 
individual  virrapper.  All  packages  shall 
be  well  filled  and  tightly  packed  but  the 
contents  shall  not  show  excessive  or 
unnecessary  bruising  because  of 
overfilled  packages.  The  number  of 
peaches  in  the  box  shall  not  vary  more 
than  4  from  the  number  indicated  on  the 
box. 

(d)  Peaches  packed  in  other  type 
boxes  such  as  wire-boimd  boxes  and 
fiber-board  boxes  may  be  place  packed, 
or  jumble  packed  faced,  and  all  packs 
shall  be  well  filled. 

(e)  Peaches  packed  in  boxes  equipped 
with  cell  compartments  or  molded  trays 
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shall  be  of  the  proper  size  for  the  cells 
or  the  molds  which  they  are  packed. 

[{)  Peaches  placed  in  individual  paper 
cups  and  packed  in  boxes  shall  be  in 
cups  of  the  proper  size  for  the  peaches. 

(g)  Peaches  packed  in  loose  or  volume 
filled  boxes  shall  be  uniform  in  size  and 
well  filled. 

(h)  In  order  to  allow  for  variations 
incident  to  proper  packing,  not  more 
than  10  percent  of  the  packages  in  any 
lot  may  not  meet  these  requirements. 

(i)  Wefl  filled  means  that  the  peaches 
are  packed  within  1  inch  firom  the  top 
of  the  container. 

§  51 .1 524    [R«moved  and  reserved] 

3.  Section  51.1524  is  removed  and 
reserved. 

4.  Section  51.1525  is  amended  by 
revising  the  introductory  text. 

Subpart-United  States  Standards  for 
Grades  of  Fresh  Plums  and  Prunes 

§51.1525    Tolerance*. 

In  order  to  allow  for  variations 
incident  to  proper  grading  and  handling 
in  each  of  the  foregoing  grades,  the 
following  tolerances,  by  count,  based  on 
a  minimum  25  coimt  sample,  are 
provided  as  specified: 
***** 

5.  Section  51.1527  is  amended  by 
revising  paragraphs  (a),  (b),  and  (c)(1)  to 
read  as  follows:      | 

§51.1527    Standard  pack. 

(a)  Packing.  (1)  All  packages  shall  be 
tightly  packed  or  well  filled,  according 
to  the  approved  and  recognized 
methods. 

(2)  The  plums  or  prunes  in  the  top 
layer  of  any  package  shall  be  reasonably 
representative  in  quality  and  size  of 
those  in  the  remainder  of  the  package. 

(3)  Well  filled  means  that  the  plums 
or  prunes  are  packed  within  1  inch  fi'om 
the  top  of  the  container. 

(4)  Tightly  packed  means  the  plums 
or  prunes  are  the  proper  size  for  the 
mold  or  cell  compartments  in  which 
they  are  packed,  and  the  molds  or  cells 
are  filled  in  such  a  way  that  movement 
is  not  allowed. 

(b)  Marking.  (1)  The  size  of  plums  or 
prunes  shall  be  marked  on  each 
package,  and  shall  be  indicated  in  terms 
of  minimum  diameter,  or  number  of 
fruit  per  package,  or  in  accordance  with 
the  arrangement  of  the  top  layer  of  fruit 
in  the  package  or  subcontainer.  Size 
may  also  be  shown  in  terms  of 
maximum  number  of  fruit  for  a 
specified  weight,  such  as  "8  per 
pound,"  "6.4  per  pound"  or  "7-%  per 
pound"  or  by  a  count-size  designation 
based  on  the  number  of  fruits  contained 
in  a  10  pound  sample  with  the 
designation  rounded  to  an  applicable 
number  which  is  divisible  by  5 


(example:  40  size,  45  size,  50,  size,  55 
size,  etc.). 

(i)  California  peach  boxes,  lug  boxes 
and  small  consumer  packages.  In  layer- 
packed  California  peach  boxes  or  lug 
boxes,  and  in  small  layer  packed 
consumer  packages,  the  count  of  the 
entire  contents  shall  be  marked  on  the 
package.  The  number  of  plums  or 
prunes  in  California  peach  boxes  or  lug 
boxes  shall  not  vary  more  than  4  from 
the  number  indicated  on  the  package. 
Loose  filled  consumer  packs  not  in  a 
master  container  shall  have  a  count-size 
marked  on  the  package  or  on  a  tag 
closure.  Master  containers  of  loose  fiUed 
consumer  packages  shall  have  a  count- 
size  marked  on  the  package  describing 
the  size  of  plums  or  pnmes  within  the 
container. 

(ii)  Face  and  fill  packs  in  cartons  and 
lug  boxes.  In  face  and  fill  packs  in 
cartons  and  lug  boxes  the  number  of 
rows  in  the  face  shall  be  marked  on  the 
packages,  as  "6  row,"  "8  row,"  etc. 

(c)  Sizing.  (1)  Not  more  than  5 
percent,  by  coimt,  of  the  plums  or 
prunes  in  any  package  may  vary  more 
than  one-fourth  inch  in  diameter,  except 
that  not  more  than  5  percent,  by  coimt, 
of  the  plums  or  prunes  2-V4  inches  or 
larger  in  diameter  and  packed  in  loose 
or  volume  filled  containers  may  vary 
more  than  three-eights  inch  in  diameter. 
***** 

6.  Section  51.1532  is  amended  by 
adding  paragraphs  (c)(6)  and  (j)  and 
revising  paragraphs  (e),  (h)(1),  (h)(2), 
(h)(3),  (i)(l),  (i)(2)  and  (i)(3)  to  read  as 
follows: 

§51.1532    Damage. 

***** 

(c)  '  *  * 

(6)  When  extending  fitim  within  to 
outside  the  stem  cavity,  when  more  than 
three-eights  inch  in  length  if  the  major 
portion  of  the  crack  is  within  the  stem 
cavity  or  when  more  than  one-fourth 
inch  in  length  if  the  major  portion  of  the 
crack  is  outside  the  stem  cavity; 
***** 

(e)  Scab  or  bacterial  spot  when 
cracked,  or  when  the  aggregate  area 
exceeds  that  of  a  circle  one-fourth  inch 
in  diameter  on  a  fioiit  2  inches  in 
diameter  or  smaller;  or  when  the 
aggregate  area  exceeds  that  of  a  circle 
three-eighths  inch  in  diameter  on  a  frxut 
larger  than  2  inches  in  diameter; 
***** 

(h)  *  *  * 

(1)  Dark  or  rough  scars  when  the  area 
exceeds  that  of  a  circle  one-fourth  inch 
in  diameter  on  a  fiuit  2  inches  in 
diameter  or  smaller;  or  when  the  area 
exceeds  that  of  a  circle  three-eighths 
inch  in  diameter  on  a  fruit  larger  than 
2  inches  in  diameter; 


(2)  Fairly  light  colored,  fairly  smooth 
scars  when,  in  the  case  of  Italian  type 
prunes,  the  area  exceeds  that  of  a  cfrcle 
one-half  inch  in  diameter;  or  when,  in 
the  case  of  other  types  of  plums,  the 
area  exceeds  that  of  a  circle  one-half 
inch  in  diameter  on  a  fruit  2  inches  in 
diameter  or  smaller;  or  when  the  area 
exceeds  that  of  a  circle  five-eighths  inch 
in  diameter  on  a  fruit  larger  than  2 
inches  in  diameter; 

(3)  Light  colored,  smooth  scars  when, 
in  the  case  of  Italian  type  prunes,  the 
area  exceeds  one-twelfdi  of  the  fruit 
surface;  or  when,  in  the  case  of  other 
types  of  plums,  the  area  exceeds  that  of 
a  circle  three-fourths  inch  in  diameter 
on  a  fruit  2  inches  in  diameter  or 
smaller;  or  when  the  area  exceeds  that 
of  a  circle  seven-eighths  inch  in 
diameter  on  a  fruit  larger  than  2  inches 
in  diameter; 
***** 

(i)  *  *  * 

(1)  Rough  russeting  when  the  area 
exceeds  that  of  a  circle  one-fourth  inch 
in  diameter  on  a  fruit  2  inches  in 
diameter  or  smaller;  or  when  the  area 
exceeds  that  of  a  circle  one-half  inch  in 
diameter  on  a  fruit  larger  than  2  inches 
in  diameter; 

(2)  Slightly  rough  russeting  when,  in 
the  case  of  Italian  type  prunes,  the  area 

-exceeds  one-twelfth  of  the  fruit  surface; 
or  when,  in  the  case  of  other  types  of 
plums,  the  area  exceeds  that  of  a  circle 
five-eighths  inch  in  diameter  on  a  fruit 
2  inches  in  diameter  or  smaller;  or  when 
the  area  exceeds  that  of  a  circle  three- 
fourths  inch  in  diameter  on  a  fruit  larger 
than  2  inches  in  diameter; 

(3)  Fairly  smooth  or  smooth  russeting 
when,  in  the  case  of  Italian  type  prunes, 
the  area  exceeds  one-twelfth  of  the  fruit 
surface;  or  when,  in  the  case  of  other 
types  of  plums  the  area  exceeds  that  of 
a  circle  three-fourths  inch  in  diameter 
on  a  fiuit  2  inches  in  diameter  or 
smaller;  or  when  the  area  exceeds  that 
of  a  circle  1  inch  in  diameter  on  a  fruit 
larger  than  2  inches  in  diameter. 

(j)  Discoloration  when  greenish  to 
brown  definitely  contrasting  with  the 
normal  surface  color  of  the  fixiit  and 
affecting  more  than  10  percent  of  the 
surface. 

7.  Section  51.1536  is  amended  by 
adding  paragraph  (c)(5),  revising 
paragraphs  (e)  and  (h)(1)  and  adding 
paragraph  (1)  to  read  as  follows: 

§  51 .1 536    Serious  damage. 

***** 

(c)  *  *  ' 

(5)  When  extending  from  within  to 
outside  the  stem  cavity,  when  healed 
and  aggregating  more  than  five-eighths 
inch  in  length  if  the  major  portion  of  the 
crack  is  within  the  stem  cavity  or  when 
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healed  and  aggregating  more  than  one- 
half  inch  in  lengdi  if  me  major  portion 
of  the  crack  is  outside  the  cavity; 

***** 

(e)  Scab  or  bacterial  spot,  when  the 
aggregate  area  exceeds  mat  of  a  circle 
one-half  inch  in  diameter  on  a  fruit  2 
inches  in  diameter  or  smaller;  or  when 
the  aggregate  area  exceeds  that  of  a 
circle  three-fourths  inch  in  diameter  on 
a  fruit  larger  than  2  inches  in  diameter; 
***** 

(h)  *  *  * 

(1)  Dark  or  rough  scars  or  rough 
russeting  when  the  area  exceeds  that  of 
a  circle  three-fourths  inch  in  diameter 
on  a  fruit  2  inches  in  diameter  or 
smaller;  or  when  the  area  exceeds  that 
of  a  circle  one  inch  in  diameter  on  a 
fruit  larger  than  2  inches  in  diameter; 
***** 

(1)  Discoloration  when  greenish  to 
brown  definitely  contrasting  with  the 
normal  surface  color  of  the  fruit  and 
affecting  more  than  25  percent  of  the 
surface. 

8.  Section  51.3145  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

Subpart-Unitad  Statas  Standards  for 
Grades  of  Naetarines 

§51.3145    U.S.  Fancy. 

***** 

(a)  Each  nectarine  shall  have  not  less 
than  one-third  of  its  surface  showing  red 
color  characteristic  of  the  variety.  (See 
§51.3150.) 

9.  Section  51.3146  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§51.3146    U.S.  Extra  No.  1. 

***** 

(a)  At  least  75  percent  of  the 
nectarines  in  any  lot  shall  show  some 
blushed  or  red  color  including  therein  at 
least  50  percent  of  the  nectarines  with 
not  less  than  one-third  of  the  fruit 
surface  showing  red  color  characteristic 
of  the  variety.  (See  §  51.3150.) 

§51.3147    [Amended] 

10.  Section  51.3147  is  amended  by 
removing  paragraph  (a). 

§51.3148    [Amended] 

11.  Section  51.3148  is  amended  by 
removing  paragraph  (a). 

§51.3149    [Removed  and  reserved] 

12.  Section  51.3149  is  removed  and 
reserved. 

13.  Section  51.3150  is  amended  1^    ■ 
revising  the  introductory  text  and 
paragraph  (a)(3)(ii)  to  read  as  follows: 


§51.3150 

In  order  to  allow  for  variations 
incident  to  proper  grading  and  handling 
in  each  of  the  foregoing  grades,  the 
following  tolerances,  by  count,  based  on 


a  minimum  25  count  sample,  are 
provided  as  specified: 

•*■•** 

(a)  *  *  * 

(3)  *  *  * 

(ii)  U.S.  Extra  No.  1  grade  and  when 
specified  in  connection  with  a  grade. 
Individual  containers  may  contain  not 
more  than  10  percentage  points  less 
than  the  required  percentage  of 
nectarines  showing  the  amount  of  color 
specified  for  the  grade:  Provided,  That 
the  entire  lot  averages  not  less  than  the 
required  percentage  of  nectarines 
showing  the  specified  color  for  the 

grade. 

***** 

14.  Section  51.3152  is  revised  to  read 
as  follows: 

§51.3152    Standard  pack. 

(a)  Nectarines  shall  be  fairly  uniform 
in  size  and  shall  be  packed  in  boxes, 
lugs,  crates,  or  cartons  and  arranged 
according  to  the  approved  and 
recognized  methods.  All  such 
containers  shall  be  tightly  packed  and 
well  filled  but  the  contents  shall  not 
show  excessive  or  unnecessary  bruising 
resulting  fit)m  overfilling.  The 
nectarines  in  the  shown  face  shall  be 
reasonably  representative  in  size,  color 
and  quality  oi  the  contents  of  the 
container. 

(b)  When  packed  in  closed  containers, 
the  size  shall  be  indicated  by  marking 
the  container  with  the  numerical  coimt, 
the  pack  arrangement,  or  the  minimum 
diameter  or  minimum  and  maximum 
diameters  in  terms  of  inches  and  not 
less  than  one-eighth  fractions  of  inches, 
or  a  count-size  based  on  equivalent  tray 
pack  size  designations. 

(c)  Boxes,  lugs  or  cartons:  (1) 
Nectarines  packed  in  containers 
equipped  with  cell  compartments, 
cardboard  fillers  or  molded  trays  shall 
be  of  the  proper  size  for  the  cells,  fillers, 
or  molds  in  which  they  are  packed,  and 
the  number  of  nectarines  in  the 
container  shall  correspond  to  the  coimt 
marked  on  the  container. 

(2)  In  order  to  allow  for  variations 
incident  to  proper  packing,  when 
packed  in  other  types  of  packs  in  lugs, 
cartons,  or  boxes,  the  number  of 
nectarines  in  the  container  may  vary  not 
more  than  two  from  the  number  marked 
on  the  container. 

(d)  Well  filled  means  that  the 
nectarines  are  packed  within  1  inch 
from  the  top  of  the  container. 

(e)  Fairly  uniform  in  size  means  that 
when  the  average  diameter  of  nectarines 
in  any  container  is  2  inches  or  smaller 
not  more  than  5  percent,  by  count,  of 
the  nectarines  in  the  container  shall  be 
outside  a  diameter  range  of  one-fourth 
inch;  when  the  average  diameter  of 
nectarines  in  any  container  is  over  2 
inches  not  more  than  5  percent,  by 


count,  of  the  nectarines  in  the  container 
shall  be  outside  a  diameter  range  of 
three-ei^ths  inch. 

(f)  Minimum  size:  When  size  is 
indicated  in  terms  of  minimum 
diameter  not  more  than  5  percent,  by 
count,  of  the  fruit  in  any  container  may 
be  smaller  than  the  size  marked. 

(g)  Diameter  means  the  greatest 
dimension  measured  at  ri^t  angles  to  a 
line  from  stem  to  blossom  end  of  the 
fruit. 

(h)  Tolerances.  In  order  to  allow  for 
variations  incident  to  proper  sizing  and 
packing,  not  more  than  10  percent,  by 
count,  of  the  containers  in  any  lot  may 
fail  to  meet  the  requirements  for 
standard  pack. 

IS.  Secuon  51.3156  is  amended  by 
revising  paragraphs  (c),  (g)(1),  and  (h)(1) 
to  read  as  follows: 

§51.3156    ln|ury. 

***** 

(c)  Scab  or  bacterial  spot  when 
cracked,  or  when  the  aggregate  area 
exceeds  that  of  a  circle  one-eighth  inch 
in  diameter  on  a  fruit  2  inches  in 
diameter  or  smaller;  or  when  the 
aggregate  area  exceeds  that  of  a  circle 
one-fourth  inch  in  diameter  on  a  fruit 
larger  than  2  inches  in  diameter; 


Si: 


Light  colored,  smooth  scars  when 
the  area  exceeds  that  of  a  circle  one- 
fourth  inch  in  diameter  on  a  fiuit  2 
inches  in  diameter  or  smaller;  or  when 
the  area  exceeds  that  of  a  circle  one-half 
inch  in  diameter  on  a  fruit  larger  than 
2  inches  in  diameter; 

fh)  *  *  * 

(1)  Rough  or  slightly  rough  russeting 
when  the  area  exceeds  that  of  a  circle 
one-eighth  inch  in  diameter  on  a  fruit  2 
inches  in  diameter  or  smaller;  or  when 
the  area  exceeds  that  of  a  circle  one- 
fourth  inch  in  diameter  on  a  fruit  larger 
than  2  inches  in  diameter; 


16.  Section  51.3157  is  amended  by 
revising  paragraphs  (c),  (f),  and  (g)  to 
read  as  follows: 

§51.3167    Damage. 

***** 

(c)  Scab  or  bacterial  spot  when 
cracked,  or  when  the  aggregate  area 
exceeds  that  of  a  circle  one-fourth  inch 
in  diameter  on  a  fruit  2  inches  in 
diameter  or  smaller;  or  when  the 
aggregate  area  exceeds  that  of  a  circle 
three-eighths  inch  in  diameter  on  a  fiuit 
larger  than  2  inches  in  diameter; 

(f)  Scars,  including  those  caused  by 
hail,  when  the  surface  of  the  fiuit  is 
depressed  more  than  one-sixteenth  inch, 
or  when  exceeding  any  of  the  following 
aggregate  areas,  or  a  combination  of  two 
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or  more  types  of  scars  the  seriousness  of 
which  exceeds  the  maximum  allowed 
for  any  one  type: 

(1)  Dark  or  rough  scars  when  the  area 
exceeds  that  of  a  circle  one-fourth,  inch 
in  diameter  on  a  fruit  2  inches  in 
diameter  or  smaller;  or  when  the 
aggregate  area  exceeds  that  of  a  circle 
three-eighths  inch  in  diameter  on  a  fruit 
larger  than  2  inches  in  diameter; 

(2)  Fairly  light  colored,  fairly  smooth 
scars  when  the  area  exceeds  that  of  a 
circle  one-half  inch  in  diameter  on  a 
fruit  2  inches  in  diameter  or  smaller:  or 
when  the  area  exceeds  that  of  a  circle 
five-eighths  inch  in  diameter  on  a  fruit 
larger  than  2  inches  in  diameter; 

(3)  Light  colored,  smooth  scars  when 
the  area  exceeds  that  of  a  circle  three- 
fourths  inch  in  diameter  on  a  fruit  2 
inches  in  diameter  or  smaller;  or  when 
the  area  exceeds  that  of  a  circle  seven- 
eighths  inch  in  diameter  on  a  fruit  larger 
than  2  inches  in  diameter; 

(4)  Twig  or  limb  scratches  which  are 
not  well  healed  or  which  have  an 
aggregate  length  of  more  than  one-half 
inch;  and 

(g)  Russeting  which  exceeds  any  of 
the  following  aggregate  areas  of  any  one 
type  of  russeting,  or  a  combination  of 
two  or  more  types  of  russeting  the 
seriousness  of  which  exceeds  the 
maximum  allowed  for  any  one  tjrpe: 

(1)  Rough  russeting  when  the  area 
exceeds  that  of  a  circle  one-fourth  inch 
in  diameter  on  a  fruit  2  inches  in 
diameter  or  smaller;  or  when  the  area 
exceeds  that  of  a  circle  one-half  inch  in 
diameter  on  a  fruit  larger  than  2  inches 
in  dicuneter; 

(2)  SlighUy  rough  russeting- when  the 
area  exceeds  that  of  a  circle  five-eighths 
inch  in  diameter  on  a  fruit  2  inches  in 
diameter  or  smaller;  or  when  the  area 
exceeds  that  of  a  circle  three-foiirths 
inch  in  diameter  on  a  fruit  larger  than 

2  inches  in  diameter; 

(3)  Fairly  smooth  or  smooth  russeting 
when  the  area  exceeds  15  percent  of  the 
fruit  surface:  Provided,  That 
discoloration  occurring  as  yellow  to 
brown  staining  of  the  skin  shall  not  be 
considered  as  russeting  and  shall  be 
considered  as  causing  damage  only 
when  materially  detracting  from  the 
appearance  of  the  nectarine,  and  that 
speckling  characteristic  of  certain 
varieties  shall  not  be  considered  as 
russeting  or  discoloration. 

17.  Section  51.3159  is  amended  by 
revising  paragraphs  (c)  and  (g)(1)  to  read 
as  follows: 

S  51 .31 59    Sarious  damage. 

***** 

(c)  Scab  or  bacterial  spot  when  the 
aggregate  area  exceeds  that  of  a  circle 
one-half  inch  in  diameter  on  a  fr^it  2 


inches  in  diameter  or  smaller;  or  when 
the  aggregate  area  exceeds  that  of  a 
circle  thiee-fourths  inch  in  diameter  on 
a  front  larger  than  2  inches  in  diameter; 

***** 

(g)  •  *  * 

(1)  Dark  or  rough  scars  when  the  ar6a 

exceeds  that  of  a  circle  three-fourths 
inch  in  diameter  on  a  fruit  2  inches  in 
diameter  or  smaller;  or  when  the  area 
exceeds  that  of  a  circle  one  inch  in 
diameter  on  fruit  larger  than  2  inches  in 
diameter; 
***** 

Dated:  September  15,  2002. 
A.J.  Yates, 

Administrator,  Agricultural  Marketing 

Service. 

[FR  Doc.  02-24349  Filed  9-24-02;  8:45  am) 

BILLING  COOE  3410-02-f> 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Part  701 

Organization  and  Operations  of 
Federal  Credit  Unions 

agency:  National  Credit  Union 

Administration  (NCUA). 

ACTION:  Proposed  rule  with  request  for 

comments. 

summary:  NCUA  proposes  to  amend  its 
rule  that  permits  a  Federal  credit  imion 
to  provide  reasonable  retirement 
benefits  to  its  employees  and  officers. 
These  amendments  clarify  the  scdpe  of 
the  rule  and  the  investments  federal 
credit  unions  may  use  to  fund  employee 
benefits.  This  proposal  is  substantially 
similar  to  an  earlier  proposal  issued  in 
December  2001,  but,  as  a  result  of 
comments  received  in  response  to  the 
earlier  proposal,  addresses  additional 
investment  issues  related  to  particular 
benefit  plans. 

DATES:  Comments  must  be  received  on 
or  before  November  25,  2002. 
ADDRESSES:  Direct  comments  to  Becky 
Baker,  Secretary  of  the  Board.  Mail  or 
hand-deliver  comments  to:  National 
Credit  Union  Administration,  1775 
Duke  Street,  Alexandria,  Virginia 
22314-3428.  You  are  encouraged  to  fax 
comments  to  (703)  518-6319  or  email 
comments  to  regcominents@ncua.gov 
instead  of  mailing  or  hand-delivering 
them.  Whatever  method  you  choose, 
please  send  conmients  by  one  method 
only. 

FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Kressman,  Staff  Attorney,  Office 
of  General  Counsel,  at  the  above  address 
or  telephone:  (703)  518-6540. 
SUPPLEMENTARY  INFORMATION: 


A.  Background 

In  December  2001,  NCUA  issued  a 
proposed  rule  with  request  for 
comments  to  clarify  that  the  scope  of 
§  701.19(a),  which  currently  states  that  a 
federal  credit  union  (FCU)  may  provide 
reasonable  retirement  benefits  for  its 
employees  and  officers,  is  not  limited 
only  to  retirement  benefits,  but  is  more 
broadly  applicable  to  other  employee 
benefit  plans.  66  FR  65662  (December 
20,  2001).  NCUA  received  fifteen 
comments:  seven  from  credit  union 
trade  associations  and  eight  from  federal 
credit  imions.  All  of  the  comments  were 
generally  supportive  of  the  proposal. 

Having  considered  those  comments, 
the  Board  has  determined  that  it  will 
issue  this  second  proposed  rule  to 
address  certain  issues  raised  in  the 
comments,  including  the  need  to 
distinguish  defined  contribution  plans 
from  various  kinds  of  defined  benefit 
plans.  This  revised  proposal  is, 
however,  substantially  similar  to  the 
-first  proposal  issued  in  December  2001 
and  contains  much  of  the  same 
background  information  from  the  first 
proposal. 

As  competition  to  attract  and  retain 
highly  qualified  employees  has 
increased  and  the  employee  benefit 
marketplace  has  become  more 
sophisticated,  FCUs  are  increasingly 
providing  more  diverse  and  less 
traditional  forms  of  employee  benefits 
including,  for  example,  deferred 
compensation  plans  and  stock  option 
plans.  As  a  result,  FCUs  need  flexibility 
to  use  safe,  reasonable  and  efficient 
methods  to  fund  their  employee  benefit 
obligations.  In  addition  to  providing  this 
flexibility,  this  proposed  rule  updates 
the  regiUatory  language  to  reflect  current 
employee  benefits  terminology 
including  renaming  the  nde  "Benefits 
for  Employees  of  Federal  Qredit 
Unions." 

An  FCU  investing  on  its  own  behalf 
is  subject  to  the  investment  provisions 
of  the  Federal  Credit  Union  Act  (Act) 
and  NCUA  regulations.  12  U.S.C. 
1757(7),  (8),  (15);  12  CFR  part  703.  In 
legal  opinion  letters,  the  NCUA's  Office 
of  General  Counsel  has  stated  that  these 
investment  provisions  do  not  apply 
when  an  FCU  is  acting  imder  its 
authority  to  provide  and  fund 
retirement  or  other  employee  benefits. 
12  U.S.C.  1761b(12);  12  CFR  §  701.19. 
NCUA's  long-standing  legal 
interpretation  is  that  an  FCU  may 
purchase  an  otherwise  impermissible 
investment  to  fund  an  employee  benefit 
obligation  as  long  as  there  is  a  direct 
connection  between  the  investment  and 
the  employee  benefit  obligation  it  serves 
to  fund.  In  that  context,  NCUA  has  also 
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stated  that  once  the  obligation  ceases  to 
exist,  the  FCU  must  divest  itself  of  the 
impermissible  investment. 

For  example,  an  FCU  is  generally  not 
permitted  to  purchase  equity 
investments  when  investing  for  its  own 
accoimt.  An  FCU  that  is  obligated  imder 
an  employee  benefit  plan  to  provide  an 
employee  with  100  shares  of  XYZ 
Corporation  stock  on  a  specific  date, 
however,  may  purchase  and  hold  100 
shares  of  that  stock  for  that  purpose.  It 
may  not,  however,  purchase  100  shares 
of  ABC  Corporation  stock.  In  that 
instance,  there  would  not  be  a  sufficient 
coimection  between  the  investment  and 
the  obligation  to  be  funded. 

NCUA  is  aware  that  for-profit 
corporations  often  provide  employee 
benefits  that  contain  investment  options 
an  employee  may  exercise  after  he  or 
she  has  separated  or  retired  from  the 
employer.  For  example,  an  employer 
may  grant  an  employee  the  option  to 
purchase  a  fixed  number  of  shares  in  a 
mutual  fund  for  a  fixed  price  on  a 
specific  date  after  the  employee 
separates  or  retires  from  ihe  employer. 
These  post-separation  or  post-retirement 
options  would  require  a  prudent  FCU  to 
buy  and  hold  shares  in  that  mutual  fund 
to  fund  the  potential  obligation  it  faces 
after  its  employee  has  separated  or 
retired.  In  legal  opinion  letters,  the 
NCUA's  Office  of  General  Counsel  has 
also  taken  the  position  that  an  FCU  may 
hold  an  impermissible  investment  to 
fund  an  ongoing  employee  benefit 
obligation  after  the  employee  separates 
or  retires  provided  the  investment 
option  period  is  reasonable.  Upon  the 
exercise  or  expiration  of  the  option,  the 
FCU  must  divest  itself  of  the 
impermissible  investment.  This 
proposed  regulation  incorporates  the 
positions  taken  by  the  Office  of  General 
Counsel  in  these  legal  opinion  letters. 

B.  Comnients 

Defined  Contribution  Plans  and  Defined 
Benefit  Plans 

Comments  received  in  response  to  the 
first  proposed  rule  raised  issues  about 
interpretation  of  the  requirement  that  an 
investment  be  "directly  related"  to  an 
FCU's  obligation  to  fund  an  employee 
benefit  plan.  A  direct  relationship  is 
necessary  between  the  investment  and 
the  employee  benefit  obligation  it  is 
intended  to  fund  as  it  is  the  legal  basis 
on  which  NCUA  permits  FCUs  to  make 
otherwise  impermissible  investments. 
Without  a  direct  relationship  between 
the  investment  and  the  employee 
benefit  obligation,  an  FCU  is  merely 
investing  for  its  own  account  and,  as 
noted  above,  is  subject  to  the  general 
statutory  and  regulatory  limitations 


applicable  to  FCU  investments.  The 
absence  of  a  direct  relationship  between 
the  investment  and  the  employee 
obligation  also  raises  safety  and 
soimdness  concerns  as  an  FCU  is 
investing  without  statutory  or  regulatory 
limits.  Specifically,  the  existence  of  a 
direct  relationship  is  an  issue  in  defined 
benefit  plans. 

Previously  issued  legal  opinions  have 
generally  analyzed  issues  involving  the 
funding  of  employee  benefit  obligations 
under  defined  contribution  plans,  not 
defined  benefit  plans.  Under  defined 
contribution  plans,  a  credit  union's 
obligation  is  to  make  a  fixed 
contribution,  for  example,  to  contribute 
a  fixed  dollar  amount  at  a  particular 
time  or  over  a  period  of  time,  and  the 
level  of  benefits  vary  depending  on  the 
retxim  on  the  investments.  Thus,  the 
risk  of  investment  performance  is  on  the 
employee  under  a  defined  contribution 
plan. 

NCUA  has  more  recently  had  cause  to 
analyze  issues  involving  the  funding  of 
employee  benefit  obligations  under 
defined  benefit  plans.  Under  defined 
benefit  plans,  a  credit  union  typically 
promises  to  pay  a  specified  dollar 
amount  to  an  employee  at  a  specified 
time.  Thus,  with  defined  bebefit  plans, 
the  risk  of  investment  performance  is  on 
the  credit  union. 

The  differences  between  defined 
contribution  plans  and  defined  benefit 
plans  are  significant,  and  defined 
benefit  plans  warrant  different  treatment 
under  NCUA's  employee  benefits  rule 
for  two  primary  reasons.  First,  with 
defined  benefit  plans,  the  investment 
risk  is  on  the  credit  imion.  Poor 
investment  performance  not  only  can 
result  in  a  loss  of  all  or  part  of  the 
principal  a  credit  imion  invests,  but, 
after  sustaining  losses,  a  credit  union  is 
still  obligated  to  fulfill  its  employee 
benefit  obligation.  Second,  it  is  much 
more  difficult  to  determine  if  there  is  a 
direct  relationship  between  investments 
a  credit  union  chooses  and  the 
obligation  it  is  intended  to  fund.  This  is 
because  a  credit  union's  obligation 
under  a  defined  benefit  plan  typically  is 
for  a  fixed  dollar  amount,  as  opposed  to, 
for  example,  a  specified  nimiber  of 
shares  of  a  particular  company's  stock. 

For  example,  if  a  credit  imion 
obligates  itself  to  pay  a  senior  executive 
an  employee  benefit  of  $500,000  on  a 
certain  date,  it  may  want  to  purchase 
and  hold  investments  to  meet  that 
future  obligation.  If  the  performance  of 
those  investments  cannot  be 
conservatively  predicted  with  any 
degree  of  certainty,  then  it  is  difficult  to 
conclude  there  is  a  direct  relationship 
between  the  investment  and  the 
obligation  it  is  intended  to  fund.  NCUA 


is  concerned  that  this  difficulty  in 
predicting  the  retiim  on  an  investment 
could  result  in  credit  unions 
tmderfunding  the  investment  and  not 
meeting  their  employee  benefit 
obligations.  NCUA  is  also  concerned 
that  other  credit  unions  could  overfund 
the  investment  in  hopes  of  obtaining  a 
return  in  excess  of  their  employee 
benefit  obligations.  For  both  legal  and 
safety  and  soundness  concerns,  NCUA 
cannot  permit  credit  unions  to  make 
impermissible,  speculative  investments 
for  their  own  accounts  when  funding  an 
employee  benefit  obligation  under 
§701.19. 

The  revised  proposal  permits  FCUs  to 
offer  defined  benefit  plans  yet  addresses 
the  legal  and  safety  and  soimdness 
concerns  they  raise  by  distinguishing 
between  defined  benefit  plans  covered 
by  the  fiduciary  responsibilities  of 
Employee  Retirement  Income  Security 
Act  (ERISA)  and  those  that  are  not.  29 
U.S.C.  1101-14.  NCUA  believes  the 
ERISA  fiduciary  requirements,  which 
provide  for  a  trust  and  places 
obligations  on  the  trustee  to  act 
prudently  on  behalf  of  the  credit  union 
and  its  employees,  are  a  sufficient 
safeguard  against  the  risks  about  which 
NCUA  is  concerned. 

FCUs  may  still  make  investments, 
otherwise  impermissible  by  statute  and 
regulation,  to  fund  a  defined  benefit 
plan  not  covered  by  ERISA  fiduciary 
requirements,  but  must  meet  certain 
additional  criteria.  The  proposed  rule 
provides  that  these  investments  must 
have  a  fixed  rate  of  return,  mature  on  or 
before  the  date  of  the  employee  benefit 
obligation,  and  be  rated  by  a  nationally 
recognized  statistical  rating  organization 
in  one  of  the  four  highest  rating 
categories.  These  broad  criteria  support 
the  determination  that  an  investment  is 
directly  related  to  the  employee  benefit 
the  investment  is  intended  to  fund  and, 
in  addition,  address  the  safety  and 
soimdness  concerns  these  otherwise 
unrestricted  investments  present.  An 
FCU  investing  to  fund  a  defined  benefit 
plan  that  is  not  covered  by  ERISA  may 
invest  in  a  registered  investment 
company  or  collective  investment  fund 
that  restricts  investments  to  those 
permitted  by  the  proposed  rule,  except 
for  the  maturity  restriction.  Although 
not  included  as  a  requirement  for 
defined  benefit  plans  not  covered  by 
ERISA,  an  FCU  should  consider 
sufficiently  diversifying  its  investments 
to  control  the  risk  of  loss. 

Regardless  of  what  kind  of  investment 
plan  is  used,  an  FCU  must  comply  with 
safety  and  soundness  standards  by 
ensuring  that  the  kind  and  amount  of 
employee  benefits  it  offers  are 
reasonable  given  its  size,  financial 
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condition,  and  the  duties  of  the 
employees.  Furthermore,  an  FCU's 
authority  to  offer  and  fund  an  employee 
beneHt  plan  does  not  guarantee  the 
permissibility  or  treatment  of  the  plan 
under  other  laws,  such  as  ERISA  and 
the  Internal  Revenue  Code. 

FCUs  with  assets  of  $10  million  or 
greater  are  reminded  that  they  are 
required  to  account  for  their  employee 
benefit  plans  in  accordance  with 
generally  accepted  accounting 
principles  (GAAP).  FCUs  with  assets 
under  $10  million  are  not  required  to 
follow  GAAP,  but  are  encoiuaged  to  do 
so  in  this  context.  All  FCUs  are 
encouraged  to  seek  the  advice  of  an 
independent  accountant  if  they  have 
questions  regarding  the  proper 
accounting  for  these  benefit  plans. 

Finally,  §  701.19(b)  provides  that  an 
FCU  acting  as  a  fiduciary,  as  defined  in 
ERISA,  must  obtain  appropriate  liability 
coverage  as  provided  in  §  410(b)  of 
ERISA.  NCUA  wishes  to  clarify  that 
section  410(b)  of  ERISA  describes 
certain  kinds  of  insurance  coverage  and 
permits  certain  parties  to  purchase  that 
insurance,  but  does  not  require  any 
party  to  purchase  insurance.  29  U.S.C. 
1110. 

Additional  Issues  Raised  in  Comments 

Several  commenters  noted  that  it  was 
not  clear  if  the  first  proposed  rule 
applied  to  corporate  credit  unions 
because  it  did  not  contain  a  reference  to 
the  investment  authority  for  corporate 
credit  imions  provided  in  part  704  of 
NCUA's  rules.  The  revised  proposal  has 
been  modified  in  response  to  this 
comment  to  include  a  reference  so  it  is 
clear  the  rule  applies  to  corporates  as 
well. 

Several  comments  suggested  that, 
because  the  title  of  the  rule  will  refer 
more  generally  to  employee  benefits 
instead  of  retirement  benefits,  it  should 
also  state  that  other  benefits,  including 
non-monetary  forms  of  compensation, 
are  included  and  should  specify  those 
benefits  such  as  fringe  benefits,  welfare 
benefits,  training,  and  so  forth.  The 
Board  believes  this  change  is 
imnecessary.  The  rule  states  generally 
that  FCUs  may  provide  benefits  and  that 
the  kind  and  amoxmt  of  benefits  must  be 
reasonable  in  relation  to  the  size  and 
financial  condition  of  the  credit  imion 
and  the  duties  of  the  employees.  The 
Board  is  concerned  that  by  specifying 
particular  benefits,  even  in  broad 
categories,  that  the  rule  could  be 
interpreted  as  being  restrictive.  Another 
change  in  this  revised  proposal,  namely, 
the  provisions  regarding  plan  trustees 
and  custodians  are  stated  in  a  separate 
subsection,  makes  the  general  statement 
of  FCU  authority  more  clearly 


applicable  to  non-monetary  benefits  as 
well  as  monetary  benefits. 

Regulatory  Procedures 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
requires  NCUA  to  prepare  an  analysis  to . 
describe  any  significant  economic 
impact  a  proposed  rule  may  have  on  a 
substantial  number  of  small  credit 
imions  (those  under  one  million  dollars 
in  assets).  The  proposed  rule  only 
clarifies  that  credit  unions  have 
additional  options  and  flexibility  to 
manage  their  employee  benefit 
obligations  without  imposing  any 
regulatory  burden.  The  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
credit  unions,  and  therefore,  a 
regulatory  flexibility  analysis  is  not 
required. 

Paperwork  Reduction  Act 

NCUA  has  d^ermined  that  the 
proposed  rule  would  not  increase 
paperwork  requirements  under  the 
Paperwork  Reduction  Act  of  1995  and 
regulations  of  the  Office  of  Management 
and  Budget 

Executive  Order  13132 

Executive  Order  13132  encourages 
independent  regulatory  agencies  to 
consider  the  impact  of  their  actions  on 
state  and  local  interests.  In  adherence  to 
fundamental  federalism  principles, 
NCUA,  an  independent  regulatory 
agency  as  defined  in  44  U.S.C.  3502(5),  - 
voluntarily  complies  with  the  executive 
order.  The  proposed  rule  would  not 
have  substantial  direct  effects  on  the 
states,  on  the  connection  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  emd 
responsibilities  among  the  various 
levels  of  government.  NCUA  has 
determined  that  this  proposed  rule  does 
not  constitute  a  policy  that  has 
federalism  implications  for  purposes  of 
the  executive  order. 

The  Treasury  and  General  Government 
Appropriations  Act,  1999 — Assessment 
of  Federal  Regulations  and  Policies  on 
Families 

The  NCUA  has  determined  that  this 
proposed  rule  would  not  affect  family 
well-being  within  the  meaning  of 
section  654  of  the  Treasury  and  General 
Government  Appropriations  Act,  1999, 
Public  Law  105-277, 112  Stat.  2681 
(1998). 

Agency  Regulatory  Goal 

NCUA's  goal  is  to  promulgate  clear 
and  imderstandable  regulations  that 
impose  minimal  regulatory  burden.  We 
request  your  conmients  on  whether  the 


proposed  rule  is  understandable  and 
minimally  intrusive. 

List  of  Subjects  in  12  CFR  part  701 

Credit  unions. 

By  the  National  Credit  Union 
Administration  Board  on  September  19, 
2002. 

Becky  Baker, 
Secretary  of  the  Board. 

Accordingly,  NCUA  proposes  to 
amend  12  CFR  part  701  as  follows: 

PART  701— ORGANIZATION  AND 
OPERATIONS  OF  FEDERAL  CREDIT 
UNIONS 

1.  The  authority  citation  for  part  701 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1752(5),  1755. 1756. 
1757,  1759.  1761a,  1761b,  1766.  1767,  1782. 
1784. 1787. 1Z89.  Section  701.6  is  also 
authorized  by  15  U.S.C.  3717.  Section  701.31 
is  also  authorized  by  15  U.S.C.  1601  et  seq.; 
42  U.S.C.  1981  and  3601-3610.  Section 
701.35  is  also  authorized  by  42  U.S.C.  4311- 
4312. 

2.  Revise  §  701.19  to  read  as  follows: 

§701.19  benefits  for  employees  of  federal 
credit  unions. 

(a)  General  authority.  A  Federal  credit 
imion  may  provide  employee  benefits, 
including  retirement  benefits,  to  its 
employees  and  officers  who  are 
compensated  in  conformance  with  the 
Act  and  the  bylaws,  individually  or 
collectively  with  other  credit  unions. 
The  kind  and  amount  of  these  benefits 
must  be  reasonable  given  the  Federal 
credit  union's  size,  financial  condition, 
and  the  duties  of  the  employees. 

(b)  Plan  trustees  and  custodians. 
Where  a  Federal  credit  union  is  the 
b^iefit  plan  trustee  or  custodian,  the 
plan  must  be  authorized  and  maintained 
in  accordance  with  the  provisions  of 
part  724  of  this  chapter.  Where  the 
benefit  plan  trustee  or  custodian  is  a 
party  other  than  a  federal  credit  union, 
the  benefit  plan  must  be  maintained  in 
accordance  with  applicable  laws 
governing  employee  benefit  plans, 
including  any  applicable  rules  and 
regulations  issued  by  the  Secretary  of 
Labor,  the  Secretary  of  the  Treasury,  or 
any  other  federal  or  state  authority 
exercising  jurisdiction  over  the  plan. 

(c)  Investment  authority.  A  Federal 
credit  union  investing  to  fund  an 
employee  benefit  plan  obligation  is  not 
subject  to  the  investment  limitations  of 
the  Act  and  pari  703  or,  as  appUcable, 
part  704,  of  this  chapter  and  may 
purchase  an  investment  that  would 
otherwise  be  impermissible  if  the 
investment  is  directly  related  to  the 
Federal  credit  union's  obligation  or 
potential  obligation  under  the  employee 
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benefit  plan  and  the  Federal  credit 
union  holds  the  investment  only  for  as 
long  as  it  has  an  actual  or  potential 
obligation  under  the  employee  benefit 
plan.  " 

(d)  Additional  investment 
requirements  for  defined  benefit  plans. 
A  Federal  credit  union  may  invest  to 
fund  a  defined  benefit  plan  if  the 
investment  meets  the  conditions 
provided  in  paragraph  (c)  of  this 
section,  and  only  if  the  plan  is  subject 
to  the  fiduciary  responsibility 
provisions  of  part  4  of  the  Employee 
Retirement  Income  Security  Act  of  1974. 
If  a  defined  benefit  plan  is  not  subject 
to  the  fiduciary  responsibility 
provisions  of  part  4  of  the  Employee 
Retirement  Income  Security  Act  of  1974, 
then  the  investment  must  yield  a  fixed 
rate  of  retiim,  matiue  on  or  before  the 
date  of  the  employee  benefit  obligation, 
and  be  rated  by  a  nationally  recognized 
statistical  rating  organization  in  one  of 
the  four  highest  rating  categories. 

(e)  Liability  insurance.  No  Federal 
credit  union  may  occupy  the  position  of 
a  fiduciary,  as  defined  in  the  Employee 
Retirement  Income  Security  Act  of  1974 
and  the  rules  and  regulations  issued  by 
the  Secretary  of  Labor,  unless  it  has 
obtained  appropriate  liability  insurance 
as  described  and  permitted  by  section 
410(b)  of  the  Employee  Retirement 
Income  Security  Act  of  1974. 

(0  Definitions.  For  this  section, 
defined  benefit  plan  has  the  same 
meaning  as  in  29  U.S.C.  1002(35)  and 
employee  benefit  plan  has  the  same 
meaning  as  in  29  U.S.C.  1002(3). 

[PR  Doc.  02-24288  Filed  9-24-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-NIII-93-AD] 

RIN  2120-AA64 

Airworthinaas  Directivas;  Bombardier 
Model  CL-600-2C10  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  EKDT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
Bombardier  CL-600-2C10  series 
airplanes.  This  proposal  would  require 
revising  the  Airworthiness  Limitations 
Section  of  the  Instructions  for 
Continued  Airworthiness  to  incorporate 


functional  and  operational  checks  of  the 
active  and  standby  actuators  of  the 
rudder  travel  limiter  (RTL)  system.  This 
action  is  necessary  to  prevent  a 
significant  latent  failiue  in  the  RTL, 
which  could  lead  to  a  critical  loss  of 
RTL  function  imder  certain  conditions, 
and  consequent  loss  of  controllability  of 
the  airplane  or  structtu^  damage.  This 
action  is  intended  to  address  the 
identified  imsafe  condition. 
DATES:  Comments  must  be  received  by 
October  21,  2002. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2002-NM- 
93-AD,  1601  Lind  Avenue,  SW., 
Ronton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprmcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2002-NM-93-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  fi'om 
Bombardier,  Inc.,  Canadair,  Aerospace 
Group,  P.O.  Box  6087,  Station  Centre- 
ville.  Montreal,  Quebec  H3C  3G9, 
Canada.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Ronton,  Washington;  or  at 
the  FAA,  Atlanta  Aircraft  Certification 
OflSce,  One  Crown  Center,  1895  Phoenix 
Boulevard,  suite  450,  Atlanta,  Georgia. 
FOR  FURTHER  INFORMATION  COfTfACT:  Dan 
Parrillo,  Aerospace  Engineer,  Systems 
and  Flight  Test  Branch,  ANE-172,  FAA, 
New  York  Aircraft  Certification  Office, 
10  Fifth  Street.  Third  Floor,  Valley 
Stream,  New  York  11581;  telephone 
(516)  256-7505;  fax  (516)  568-2716. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  t^ng  action  on  the 


proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bidletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  nile.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
siunmarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2002-NM-93-AD."  The 
postcard  will  be  date  stamped  and 
ret\imed  to  the  commenter. 

AvailabUityofNPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2002-NM-93-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

Transport  Canada  Civil  Aviation 
(TCCA),  which  is  the  airworthiness 
authority  for  Canada,  notified  the  FAA 
that  an  unsafe  condition  may  exist  on 
all  Bombardier  Model  CL-600-2C10 
series  airplanes.  TCCA  advises  that  a 
significant  latent  failure  may  exist  in  the 
rudder  travel  limiter  (RTL)  system.  A 
failure  of  the  active  actuator  lane 
(actuator  #1  and  spoiler  stabilizer 
command  module  (SSCM)  channel  lA) 
may  lead  to  a  critical  loss  of  function  of 
the  RTL  imder  either  of  the  following 
two  conditions: 

1 .  A  dormant  failure  of  the  RTL  on 
SSCM  channel  IB.  2A,  or  2B.  or  an 
undetected  mechanical  jam  may  be 
present  in  the  RTL  (standby)  actuator 
#2;  or 

2.  An  imdetected  mechanical  jam  may 
be  present  in  the  RTL  active  actuator  in 
the  range  of  4  to  8  degrees. 
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Under  either  of  these  two  conditions, 
this  latent  failure  in  the  RTL  coiild  lead 
to  a  critical  loss  of  RTL  function,  which, 
if  not  corrected,  could  result  in  loss  of 


controllability  of  the  airplane  or 
structural  damage. 


Table— Temporary  Revisions 


Explanation  of  Relevant  Service 
Information 

The  manufacturer  has  issued  the 
following  temporarjbTevisions: 


CRJ  700    Regional  jet  temporary  revision 

Task  number 

Task  description 

MRM2-41,  dated  September  28.  2001  

MRM2-42,  dated  September  28,  2001  

27-20-00-108 
27-20-00-107 
27-20-00-102 

RTL  standby  actuator^with  SSCU  part  number  (P/N)  C13045BA01): 

Operatk>nal  check  of  the  RTL  standby  actuator. 
RTL  active  and  standby  actuators  (with  SSCU  P/N  C13045BA02): 

MRM2-43,  dated  September  28.  2001  

Functk^al  check  of  the  RTL  active  and  standby  actuators. 
RTL  active  and  standby  actuators  (with  SSCU  P/N  C13045BA02): 
Operational  check  of  the  RTL  active  and  standby  actuators. 

Accomplishment  of  the  actions 
specified  in  the  temporary  revisions  is 
intended  to  adequately  address  the 
identified  unsafe  condition.  TCCA 
classified  these  temporary  revisions  as 
mandatory  and  issued  Canadian 
airworthiness  directive  CF-2002-06, 
dated  January  21,  2002,  in  order  to 
assure  the  continued  airworthiness  of 
these  airplanes  in  Canada. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  Canada  and  is  type  certificated  for 
operation  in  the  United  States  imder  the 
provisions  of  §  21 .29  of  the  Federal 
Aviation  Regulations  (14  CFR  21.29) 
and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
TCCA  has  kept  the  FAA  informed  of  the 
situation  described  above.  The  FAA  has 
examined  the  findings  of  TCCA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
revising  the  Airworthiness  Limitations 
Section  of  the  Instructions  for 
Continued  Airworthiness  to  incorporate 
functional  and  operational  checks  of  the 
active  and  standby  actuators  of  the  RTL 
system.  The  actions  would  be  required 
to  be  accomplished  in  accordance  with 
the  temporary  revisions  described 
previously. 

Cost  Impact 

The  FAA  estimates  that  15  Model  CL- 
600-2C10  series  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  1  work  hour  per  airplane 


to  accomplish  the  proposed  actions,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Based  on  these  figiues,  the 
cost  impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $900,  or  $60 
per  airplane. 

The  cost  impact  figujre  discussed 
above  is  based  on  assiunptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted.  The  cost 
impact  figiues  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figiues  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  {44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows^ 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Bombardier,  Inc.  (Formerly  Canadair): 

Docket  2002-NM-93-AD. 

Applicability:  All  Model  CL-600-2C10 
series  airplanes,  certificated  in  any  category. 

Note  1:  This  AD  requires  revisions  to 
certain  operator  maintenance  documents  to 
include  new  inspections.  Compliance  with 
these  inspections  is  required  by  14  CFR  Part 
91.403(c).  For  airplanes  that  have  been 
previously  modified,  altered,  or  repaired  in 
the  areas  addressed  by  these  inspections,  the 
operator  may  not  be  able  to  accomplish  the 
inspections  described  in  the  revisions.  In  this 
situation,  to  comply  with  14  CFR  part 
91.403(c),  the  operator  must  request  approval 
for  an  alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  a  description  of 
changes  to  the  required  inspections  that  will 
ensure  the  continued  damage  tolerance  of  the 
affected  structure.  The  FAA  has  provided 
guidance  for  this  determination  in  Advisory 
Circular  (AC)  25-1529. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  a  significant  latent  fiailure  in  the 
rudder  travel  .limiter  (RTL),  which  could  lead 
to  a  critical  loss  of  RTL  function  under 
certain  conditions,  and  consequent  loss  of 
controllability  of  the  airplane  or  structural  ^ 
damage,  accomplish  the  following: 
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Revise  Airworthiness  Limitations  Section 

(a)  Within  30  days  of  the  effective  date  of 
this  AD,  revise  the  Airworthiness  Limitations 


Section  of  the  Instructions  for  Continued 
Airworthiness  by  incorporating  the  tasks  of 
the  Temporary  Revisions  of  Part  2  of  the 
Maintenance  Requirements  Manual  (MRM), 

Table— Temporary  Revisions 


Section  1,  Appendix  A.  CertificaUon 
Maintenance  Requirements;  as  listed  in  the 
following  table;  into  the  Airworthiness 
Limitations  Section: 


CRJ  700    Regtonal  jet  temporary  revision 


MRM2-41,  dated  September  28,  2001 
MRM2-42,  dated  September  28,  2001 
MRM2-43,  dated  September  28,  2001 


Task  number 


27-20-00-108 
27-20-00-107 
27-20-00-102 


Task  description 


RTL  standl)y  actuator  (with  SSCU  part  number  (P/N)  C13045BA01): 

Operatkxial  check  of  the  RTL  standby  actuator. 
RTL  active  and  standby  actuators  (with  SSCU  P/N  C13045BA02): 

Functional  check  of  the  RTL  active  and  standby  actuators 
RTL  active  and  standby  actuators  (with  SSCU  P/N  C13045BA02): 

Operatkmal  check  of  the  RTL  active  and  standby  actuators. 


(b)  Thereafter,  except  as  provided  by 
paragraph  (c)  of  this  AD,  no  alternative 
operational  and  functional  checks  or  check 
intervals  may  be  approved  for  the  task 
numbers  specified  in  the  temporary  revisions 
listed  in  paragraph  (a)  of  this  AD. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or. 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Atlanta 
Aircraft  Certification  Office  (ACO),  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Atlanta  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  widi  this  AD,  if  any,  may  be 
obtained  ftt)m  the  Atlanta  ACO. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Canadian  airworthiness  directive  CF- 
2002-06,  dated  )anuary  21,  2002. 

Issued  in  Renton,  Washington,  on 
September  16.  2002. 
Vi  L.  Upski, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  02-24282  Filed  9-24-02;  8:45  am] 
BIUJNO  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NM-394-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Boeing 
Model  747  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 


ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 


SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  747  series 
airplanes.  This  proposal  would  require 
an  initial  inspection  to  identify  all  H- 
11  steel  bolts  on  the  outer  chord  of  the 
body  station  (BS)  2360  aft  pressure 
bulkhead  between  stringers  12L  and 
12R;  follow-on  repetitive  inspections  to 
identify  all  remaining  H-11  steel  bolts 
on  the  entire  outer  chord  of  the  BS  2360 
aft  pressiu«  bulkhead;  and  follow-on 
and  corrective  actions,  if  necessary.  This 
proposal  also  would  require  eventual 
replacement  of  all  H-11  steel  bolts  with 
Inconel  bolts.  This  action  is  necessary  to 
prevent  broken  bolts,  which  could  result 
in  progressive  failiue  of  the  remaining 
bolts  and  consequent  structural  damage 
and  rapid  depressiuization  of  the 
airplane.  This  action  is  intended  to 
address  the  identified  imsafe  condition. 
DATES:  Comments  must  be  received  by 
November  12,  2002. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2001-NM- 
394-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
npnncomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2001-NM-394-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

TTie  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 


P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Technical  Information:  Rick  Kawaguchi. 
Aerospace  Engineer,  Airframe  Branch, 
ANM-120S,  FAA,  Seattle  Aircraft 
Certification  Office,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056; 
telephone  (425)  227-1153;  fax  (425) 
227-1181. 

Other  Information:  Sandi  CarIi, 
Airworthiness  Directive  Technical 
Editor/Writer;  telephone  (425)  687- 
4243,  fax  (425)  687-4248.  (Questions  or 
comments  may  also  be  sent  via  the 
Internet  using  the  following  address: 
sandi.carli@faa.gov.  C^estions  or 
conunents  sent  via  the  Internet  as 
attached  electronic  files  must  be 
formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received.  Submit 
conunents  using  the  following  format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 
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Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NM-394-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2001-NM-394-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  FAA  has  received  several  reports 
of  numerous  broken  H-1 1  steel  bolts 
found  on  the  outer  chord  of  the  aft 
pressure  bulkhead  on  certain  Boeing 
Model  747  series  airplanes.  The  broken 
bolts  have  been  attributed  to  the  steel 
material  being  susceptible  to  corrosion 
and  subsequent  stress  corrosion 
cracking.  If  multiple  adjacent  H-11  steel 
bolts  are  broken,  a  progressive  failure  of 
the  remaining  bolts  may  occur.  Such 
failure  could  result  in  structural  damage 
and  consequent  rapid  depressurization 
of  the  airplane. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  747- 
53A2474,  dated  October  25,  2001, 
which  describes  procedures  for  an 
initial  inspection  to  identify  all  H-11 
steel  bolts  on  the  outer  chord  of  the 
body  station  (BS)  2360  aft  pressure 
bulkhead  between  stringers  12L  and 
12R.  The  inspection  procedures  include 
checking  the  bolt  part  number  stamped 
on  the  top,  the  outside  diameter,  or  the 
sloped  surface  of  the  bolt  head;  or 
verifying  the  bolt  is  steel  by  using  a 
magnet. 

Tne  service  bulletin  also  describes 
procedures  for  follow-on  repetitive 
inspections  to  identify  all  remaining  fi- 
ll steel  bolts  on  the  entire  outer  chord 
of  the  BS  2360  aft  pressure  bulkhead. 

The  follow-on  and  corrective  action 
procedures  include  doing  either  an 


ultrasonic  inspection  or  a  torque  check 
for  cracked  or  broken  bolts  if  any  H-11 
steel  bolt  is  found,  or  replacing  the  H- 
1 1  steel  bolt  with  an  Inconel  bolt;  and, 
if  the  H-11  steel  bolt  is  replaced, 
visually  inspecting  the  bolt  hole  for 
corrosion,  oversizing  the  hole  up  to  V32- 
inch  to  remove  any  corrosion,  and,  after 
installation  of  a  new  Inconel  bolt, 
coating  the  bolt  with  corrosion  inhibitor 
compound.  The  procedures  also 
recommend  replacing  any  cracked  or 
broken  bolt  with  an  Inconel  bolt  before 
further  flight. 

The  service  bulletin  also  specifies 
contacting  the  manufacturer  if 
additional  oversizing  of  the  bolt  holes  is 
necessary.  Replacing  all  H-11  steel  bolts 
with  Inconel  bolts  would  eliminate  the 
need  for  the  repetitive  inspections. 
Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would  • 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletin 
described  previously,  except  as 
discussed  below. 

Differences  Between  This  Proposed 
Rule  and  the  Service  Information 

The  service  bulletin  does  not  specify 
the  type  of  initial  and  follow-on 
inspections  to  be  used  to  find  H-11  steel 
bolts  on  the  outer  chord  of  the  body 
station  2360  aft  pressure  bulkhead.  For 
the  purposes  of  this  AD,  we  have 
determined  that  the  procedures  in  the 
service  bulletin  constitute  a  "detailed 
inspection."  Note  2  of  this  proposed  AD 
defines  such  an  inspection. 

Although  the  service  bulletin 
specifies  that  the  maniifacturer  may  be 
contacted  for  disposition  of  certain 
repairs,  this  proposed  AD  would  require 
such  repairs  to  be  accomplished  per  a 
method  approved  by  us,  or  per  data 
meeting  the  type  certification  basis  of 
the  airplane  approved  by  a  Boeing 
Company  Designated  Engineering 
Representative  who  has  been  authorized 
by  the  Manager,  Seattle  Aircraft 
Certification  Office,  to  make  such 
findings. 

Cost  Impact 

There  are  approximately  487 
airplanes  of  the  atfected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
165  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD. 


It  would  take  approximately  9  work 
hours  per  airplane  to  accomplish  the 
proposed  initial  inspection,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figiues,  the  cost  impact 
of  the  initial  inspection  on  U.S. 
operators  is  estimated  to  be  $89,100,  or 
$540  per  airplane. 

It  would  take  approximately  35  work 
hours  per  airplane  to  accomplish  the 
proposed  follow-on  inspection  to 
identify  all  remaining  H-11  steel  bolts 
on  the  entire  outer  chord,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figiu«s,  the  cost  impact  of  the 
follow-on  inspection  on  U.S.  operators 
is  estimated  to  be  $346,500,  or  $2,100 
per  airplane,  per  inspection  cycle. 

Should  an  operator  be  required  to 
replace  the  H-11  steel  bolts,  it  would 
take  approximately  108  work  hours  per 
airplane  to  accomplish  the  proposed 
replacement,  at  an  average  labor  rate  of 
$60  per  work  hour.  Required  parts 
would  cost  approximately  $3,233  per 
airplane.  Based  on  these  figiues,  the  cost 
impact  is  estimated  to  be  $9,713  per 
airolane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  futtue  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  achninistratlve  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  govenunent.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have'federalism  implications 
imder  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
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action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  2001-NM-394-AD. 

Applicability:  Model  747  series  airplanes, 
line  numbers  1  through  644  inclusive; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
■   provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (g)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  broken  H-11  steel  bolts,  which 
could  result  in  progressive  failure  of  the 
remaining  bolts  and  consequent  structural 
damage  and  rapid  depressurization  of  the 
airplane,  accomplish  the  following: 

Initial  Inspection 

(a)  Within  18  months  after  the  effective 
date  of  this  AD:  Do  a  detailed  inspection  to 
identify  all  H-11  steel  bolts  on  the  outer 
chord  of  the  body  station  (BS)  2360  aft 
pressure  bulkhead  between  stringers  12L  and 
12R.  Do  the  inspection  by  checking  the  bolt 
part  number  stamped  on  the  bolt  head,  or 
verifying  the  bolt  is  steel  by  using  a  magnet, 
per  Boeing  Alert  Service  Bulletin  747- 
53A2474,  dated  October  25.  2001.  If  no  H- 
11  steel  bolt  is  found,  no  further  action  is 
required  by  this  paragraph.  If  any  H-11  steel 
bolt  is  found,  do  the  requirements  specified 
in  paragraph  (c)  of  this  AD. 


Note  2:  For  the  purposes  of  this  AD,  a 
detailed  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

Follow-On  Inspections/Corrective  Actions 

(b)  Within  18  months  after  doing  the 
inspection  required  by  paragraph  (a)  of  this 
AD,  or  within  18  months  after  the  effective 
date  of  this  AD,  whichever  is  later:  Do  a 
detailed  inspection  to  identify  all  remaining 
H-11  steel  bolts  on  the  entire  outer  chord  of 
the  BS  2360  aft  pressure  bulkhead,  per 
Boeing  Alert  Service  Bulletin  747-53A2474, 
dated  October  25,  2001.  If  no  H-11  steel  boh 
is  found,  no  further  action  is  required  by  this 
AD.  If  any  H-11  steel  boh  is  found,  do  the 
requirements  specified  in  paragraph  (c)  of 
this  AD. 

(c)  For  any  H-11  steel  bolt  found  during 
any  inspection  required  by  paragraph  (a)  or 
(b)  of  this  AD:  Before  further  flight,  do  either 
an  ultrasonic  inspection  or  a  torque  check  for 
cracked  or  broken  bolts,  or  replace  the  H-11 
steel  bolt  with  an  Inconel  bolt  per  Boeing 
Alert  Service  Bulletin  747-53A2474,  dated 
October  25,  2001.  Replace  any  cracked  or 
broken  bolt  with  an  Inconel  bolt  before 
further  flight  per  the  service  bulletin.  Then 
repeat  the  inspection  at  least  every  18 
months  until  the  terminating  action  required 
by  paragraph  (d)  of  this  AD  is  done. 

Terminating  Action 

(d)  Within  6  years  after  the  effective  date 
of  this  AD:  Replace  all  H-11  steel  bolts  on 
the  entire  outer  chord  of  the  BS  2360  aft 
pressure  bulkhead  with  Inconel  bolts 
(including  visually  inspecting  the  bolt  hole 
for  corrosion,  oversizing  the  hole  up  to  V32 
inch  to  remove  any  corrosion,  and,  after 
installing  an  Inconel  bolt,  coating  the  bolt 
with  corrosion  inhibitor  compound),  per 
Boeing  Alert  Service  Bulletin  747-53A2474. 
dated  October  25,  2001.  When  this  paragraph 
is  done,  the  requirements  of  this  AD  are 
terminated. 

Exceptions  to  Service  Information 

(e)  Where  Boeing  Alert  Service  Bulletin 
747-53A2474,  dated  October  25,  2001, 
specifies  to  contact  Boeing  for  appropriate 
action:  Before  further  flight,  repair  in 
accordance  with  a  method  approved  by  the 
Manager,  Seattle  Aircraft  Certification  Office 
(ACXD),  FAA;  or  per  data  meeting  the  type 
certification  basis  of  the  airplane  approved 
by  a  Boeing  Company  Designated 
Engineering  Representative  who  has  been 
authorized  by  the  Manager,  Seattle  AGO,  to 
make  such  findings.  For  a  repair  method  to 
be  approved,  the  approval  must  specifically 
reference  this  AD. 

Spares 

(f)  As  of  the  effective  date  of  this  AD:  No 
person  shall  install  an  H-11  steel  bolt  on  the 
outer  chord  of  the  BS  2360  aft  pressure 
bulkhead  on  any  airplane. 


Alternative  Methods  of  Compliance 

(g)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
ACO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Seattle  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Seattle  ACO. 

Special  Flight  Permit 

(h)  Special  flight  permits  may  be  issued  in 
accordance  with  §§2 1.1 97  and  2 1.1 99  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on 
September  16.  2002. 
Vi  L.  Upski, 

Manager, ,  Transport  Airplane  Directorate. 
Aircraft  Certification  Service. 
(FR  Doc.  02-24281  Filed  9-24-02;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[DockM  No.  2001-Niyi-31fr-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Raytheon 
Model  Hawfcsr  800XP  Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

action:  Notice  of  proposed  rulemaking 

(NPRM). 


summary:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Raytheon  Model  Hawker  8OOXP 
airplanes.  This  proposal  would  require 
installing  jumper  wires  on  the  computer 
control  switches  to  power  the  digital 
electronic  engine  control  when 
overspeed  protection  is  selected,  and 
tying  and  stowing  the  jumper  wires  on 
the  switches.  The  actions  specified  by 
the  proposed  AD  are  intended  to 
prevent  loss  of  the  overspeed  protection 
function  without  the  fli^tcrew's 
awareness,  due  to  missing  jiunper  wires, 
which  could  result  in  engine  overspeed 
and  possible  uncommanded  engine 
shutdown.  This  action  is  intended  to 
address  the  identified  unsafe  condition. 
DATES:  Comments  must  be  received  by 
November  12,  2002. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
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Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2001-NM- 
315-AD,  1601  Lind  Avenue.  SW.,  ^ 

Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
npnncomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2001-NM-315-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Raytheon  Aircraft  Company, 
Department  62,  P.O.  Box  85,  Wichita, 
Kansas  67201-0085.  This  information 
may  be  examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Wichita  Aircraft  Certification 
Office.  1801  Airport  Road,  Room  100, 
Mid-Continent  Airport,  Wichita,  Kansas. 
FOR  FURTHER  INFORMATION  CONTACT:  Jeff 
Pretz,  Aerospace  Engineer,  Airframe  and 
Propulsion  Branch,  ACE-118W,  FAA, 
Wichita  Aircraft  Certification  Office, 
1801  Airport  Road.  Room  100,  Mid- 
Continent  Airport.  Wichita,  Kansas 
67209;  telephone  (316)  946-4153;  fax 
(316)  946-4407. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  commimications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  conunents  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  [e.g.,  reasons  or 
data)  for  each  request. 


Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
simimarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  2001-NM-315-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114.  Attention:  Rules  Docket  No. 
2001-NM-315-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  FAA  received  a  report  that  the 
jumper  wires,  which  provide  power 
bom  the  computer  control  switches  to 
the  digital  electronic  engine  control 
(DEEC),  were  missing  on  a  Raytheon 
Model  Hawker  SOOJOP  airplane.  Power 
to  the  DEEC  is  necessary  so  when  the 
flightcrew  places  the  computer  control 
switches  in  the  overspeed  protection 
position,  the  overspeed  protection  mode 
will  be  activated.  Investigation  by  the 
manufacturer  revealed  that  the  jumper 
wires  were  omitted  from  the  production 
drawing.  Such  conditions,  if  not 
corrected,  could  result  in  loss  of  the 
overspeed  protection  function  without 
the  flightcrew's  awareness.  This 
situation  could  result  in  engine 
overspeed,  and  possible  imcommanded 
engine  shutdown. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Raytheon  Service  Bulletin  SB  76-3480, 
dated  August  2001.  which  describes 
procedures  for  installing  jumper  wires 
on  the  computer  control  switches  to 
power  the  digital  electronic  engine 
control  (DEEC)  when  overspeed 
protection  is  selected,  and  tying  and 
stowing  the  jimiper  wires  on  the 
SMdtches.  Accomplishment  of  the 
actions  specified  in  the  service  bulletin 
is  intended  to  adequately  address  the 
identified  imsafe  condition. 


Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletin 
described  previously. 

Cost  Impact 

There  are  approximately  250  Model 
800XP  airplanes  of  the  affected  design 
in  the  worldwide  fleet.  The  FAA 
estimates  that  193  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD.  It  would  take 
approximately  5  work  hours  per 
airplane  for  airplanes  with  two  oxygen 
bottles,  and  6  work  hours  per  airplane 
for  airplanes  with  three  oxygen  bottles, 
to  accomplish  the  proposed  actions,  at 
an  average  labor  rate  of  $60  per  work 
hour.  The  cost  of  required  parts  would 
be  nominal.  Based  on  these  figures,  the 
cost  impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $300  per 
airplane  (for  airplanes  with  two  oxygen 
bottles)  or  $360  per  airplane  (for 
airplanes  with  three  oxygen  bottles). 

The  cost  impact  figures  discussed 
above  are  based  on  assimiptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  tihat  this  proposal 
would  not  have  federalism  implications  ^ 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
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under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

~     Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Ratheon  Aircraft  Company:  Docket  2001- 
NM-315-AD. 

Applicability:  Model  Hawker  800XP    , 
airplanes,  as  listed  in  Rajrtheon  Service 
Bulletin  SB  76-3480.  dated  August  2001; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  the  overspeed  protection 
function  without  the  flightcrew's  awareness, 
due  to  missing  jumper  wires,  which  could 
result  in  engine  overspeed  and  possible 
uncommanded  engine  shutdown,  accomplish 
the  following: 

Jumper  Wire  Installation 

(a)  Within  3  months  or  300  flight  hours 
after  the  effective  date  of  this  AD,  whichever 
occurs  first,  do  the  actions  specified  in 
paragraphs  (a)(1),  (a)(2).  and  (a)(3)  of  this  AD 
per  Raytheon  Service  Bulletin  SB  76-3480, 
dated  August  2001. 


(1)  Install  a  four-inch  jumper  wire  between 
terminals  1  and  3  on  the  computer  control 
switch  "NF." 

(2)  Install  a  six-inch  jumper  wire  t)etween 
terminals  1  and  3  on  the  computer  control 
switch  "NG." 

(3)  Tie  and  stow  the  jumper  wires  on  the 
computer  control  switches  "NF"  and  "NG" 
using  tie-wrap. 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Wichita 
Aircraft  CerUfication  Office  (AGO).  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Wichita  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Wichita  AGO. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  GFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on 
September  16,  2002. 
Vi  L.  Lipski. 

Manager,  Transport  Airplane  Directorate. 
Aircraft  Certification  Service. 
[FR  Doc.  02-24308  Filed  9-24-02;  8:45  am] 
MLLINO  COOe  4910-19-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[DockM  No.  2002-MM-14(^AD] 

RIN2120-AA64 

Alrworthinass  DiractivM;  Domiar 
Modal  328-100  and  -300  Sarlas 


agency:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Domier  Model  328-100  and 
-300  series  airplanes.  This  proposal 
would  require  replacement  of  the 
screws  in  the  aileron,  rudder,  and 
elevator  trim  tabs  with  new  screws,  and 
removal  and  re-installation  of  screws  in 
the  aileron,  elevator  and  rudder  trim 
tabs  and  the  rudder  spring  tab,  as 
applicable.  This  action  is  necessary  to 
prevent  reduced  structural  integrity  of 


the  screws  in  the  aileron,  elevator,  and 
rudder  trim  tabs,  and  the  rudder  spring 
tab,  due  to  countersinks  that  were  not 
manufactured  correctly,  which  could 
result  in  reduced  controllability  of  the 
airplane.  This  action  is  intended  to 
address  the  identified  unsafe  condition. 
DATES:  Comments  must  be  received  by 
October  25,  2002. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114. 
Attention:  Rules  Docket  No.  2002-NM- 
140-AD.  1601  Lind  Avenue.  SW.. 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m.. 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Conmients 
may  also  be  sent  via  the  internet  using 
the  following  address:  9-anm- 
npnncomment@faa.gov.  Conunents  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2002-NM-140-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  ftxim 
Fairchild  Domier,  Domier  Luftfahrt 
GmbH.  P.O.  Box  1103.  D-82230 
Wessling,  Germany.  This  information 
may  be  examined  at  the  FAA,  Transport 
Airplane  Directorate.  1601  Lind 
Avenue,  SW.,  Renton.  Washington. 
FOR  FURTHER  INFORMATKW  CONTACT:  Dan 
Rodina.  Aerospace  Engineer. 
International  Branch,  ANM-116,  FAA. 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2125; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  niunber  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  commimications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taldng  action  on  the 
proposed  mle.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
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request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AO  is  being 
requested. 

•  Include  justification  {.e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
siunmarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket.' 


Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2002-NM-140-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  conunenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2002-NM-14a-AD,  1601  Lind  Avenue, 
SW.,  Ronton,  Washington  98055-4056. 

Discussion 

The  Luftfahrt-Bimdesamt  (LB A), 
which  is  the  airworthiness  authority  for 

Table— Service  Bulletins 


Germany,  notified  the  FAA  that  an 
unsafe  condition  may  exist  on  certain 
Domier  Model  328-100  and  -300  series 
airplanes.  The  LEA  advises  that  the 
countersinks  for  the  trim  tab  hinge 
fitting  in  the  aileron,  rudder,  and 
elevator  trim  tabs,  and  the  rudder  spring 
tab,  were  not  manufactured  correctly. 
This  may  reduce  the  structural  integrity 
of  the  associated  screws  due  to  incorrect 
installation.  This  condition,  if  not 
corrected,  could  result  in  reduced 
controllability  of  the  airplane. 

Explanation  of  Relerant  Service 
Information 

Domier  has  issued  the  service 
bulletins  listed  in  the  following  table: 


Service  bulletin — 


Descrit)es  procedures  for— 


For  model— 


S&-328-55-368,   Revision   1,   dated 
December  1 1 .  2001 . 

S&-328-55-422,  dated  February  8, 
2002. 


SB-328J-55-074.  Revision  1,  dated 
December  1 1 ,  2001 . 

SB-328J-55-153,  dated  February  8, 
2002. 

SB-328-57-350,   Revision  2,   dated 
January  16,  2002. 

S&-328J-57-057,  Revision  2,  dated 
January  16,  2002. 

SB-328J-57-152,  dated  February  8, 
2002. 


Replacement  of  screws  in  the  rudder  and  elevator  trim  tat>s  witti  new 

screws  (including  applying  zinc-chromate  putty,  forquing  the  screws,  and 

removing  the  squeezed  zinc-chromate  putty). 
Removal  and  re-installation  of  the  screws  in  the  mdder  and  elevator  trim 

tabs  and  the  spring  tab  (including  applying  zinc-chromate  putty,  torquing 

the  screws,  and  removing  the  squeezed  zinc-chromate  putty). 
Replacement  of  screws  in  the  rudder  and  elevator  trim  tabs  with  new 

screws  (including  applying  zinc-chromate  putty,  torquing  the  screws,  and 

removing  the  squeezed  zinc-chromate  putty). 
Removal  and  re-installation  of  the  screws  in  the  rudder  and  elevator  trim 

tabs  and  the  spring  tab  (including  applying  zinc-chromate  putty,  torquing 

the  screws,  and  removing  the  squeezed  zinc-chromate  putty). 
Replacement  of  screws  in  the  aileron  trim  tabs  with  new  screws  (including 

applying  zinc-chromate  putty,  torquing  the  screws,  and  removing  the 

squeezed  zirK-chromate  putty). 
Replacement  of  screws  in  the  aileron  trim  tabs  with  new  screws  (including 

applying  zinc-chromate  putty,  torquing  ttie  screws,  and  removing  the 

squeezed  zinc-chromate  putty). 
Removal  and  re-installation  of  the  screws  in  the  aileron  trim  tab  (including 

applying  zinc-chromate  putty,  torquing  the  screws,  and  removing  the 

squeezed  zinc-chromate  putty). 


328-100  series  airplanes. 


328-100  series  airplanes. 


328-300  series  airplanes. 


328-300  series  airplanes. 


328-100  series  airplanes. 


328-300  series  airplanes. 


328-300  series  airplanes. 


Accomplishment  of  the  actions 
specified  in  the  applicable  service 
bulletins  is  intended  to  adequately 
address  the  identified  unsafe  condition. 
The  LEA  classified  these  service 
bulletins  as  mandatory  and  issued 
German  airworthiness  directives  2002- 
126/2  and  2002-127/2,  both  dated  June 
27,  2002,  in  order  to  assure  the 
continued  airworthiness  of  these 
airplanes  in  Germany. 

FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  Germany  and  are  type 
certificated  for  operation  in  the  United 
States  imder  the  provisions  of  §  21.29  of 
the  Federal  Aviation  Regulations  (14 
CFR  21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  LBA  has  kept  the  FAA  informed  of 


the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  LBA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Propo^Rule 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  applicable  service  bulletins 
described  previously. 

Cost  Impact 

The  FAA  estimates  that  53  Model 
328-100  series  airplanes  and  48  Model 


328-300  series  airplanes  of  U.S.  registry 
would  be  affected  by  this  proposed  AD, 
that  it  would  take  approximately  3  work 
hours  per  airplane  to  accomplish  the 
proposed  actions,  at  an  average  labor 
rate  of  $60  per  work  hour.  Required 
parts  would  be  supplied  by  the 
manufacturer  at  no  cost  to  the  operators. 
Based  on  these  figures,  the  cost  impact 
of  the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $18,180,  or  $180  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
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actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  dhd  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [AmendMll 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

-    Domier  LuMahrt  GNfBH:  Docket  2002-NM- 
140-AD. 
Applicability:  Airplanes  listed  in  the 
following  table  of  this  AD,  certificated  in  any 
category: 


TABLE— APPLICABILrrV 


Model 

Serial  No. 

328-100  series  air- 
planes. 

328-300  series  air- 
planes. 

3005  through  3119 
inclusive. 

3105  through  3196, 
excluding  3192 

.    through  3194  inclu- 
sive. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  wheUier  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  imsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  reduced  structural  integrity  of 
the  screws  in  the  aileron,  elevator  and  rudder 
trim  tabs,  and  the  rudder  spring  tab  due  to 
countersinks  that  were  not  manufactured 
correctly,  which  could  result  in  reduced 
controllability  of  the  airplane,  accomplish 
the  following: 

Screw  Replacement  or  Removal  and  Re- 
Installation 

(a)  For  Model  328-100  series  airplanes: 
Within  2  months  after  the  effective  date  of 
this  AD,  do  the  actions  specified  in 
paragraphs  (a)(1),  (a)(2),  and  (a)(3)  of  this  AD; 
as  applicable. 

(1)  Replace  the  screws  in  the  aileron  trim 
tab  with  new  screws  (including  applying 
zinc-chromate  putty,  torquing  the  screwrs, 
and  removing  the  squeezed  zinc-chromate 
putty),  per  Domier  Service  Bulletin  SB-328- 
57-350,  Revision  2,  dated  January  16,  2002. 

(2)  Replace  the  screws  in  the  rudder  and 
elevator  trim  tabs  with  new  screws 
(including  applying  zinc-chromate  putty, 
torquing  the  screws,  and  removing  the 
squeezed  zinc-chromate  putty),  per  Domier 
Service  Bulletin  SB-328-55-368.  Revision  1, 
dated  December  11.  2001. 

(3)  Except  as  provided  by  paragraph  (b)  of 
this  AD,  do  the  actions  specified  in 
paragraphs  (a)(3)(i),  (a)(3)(ii),  and  (a)(3)(iii)  of 
this  AD,  per  Domier  Service  Bulletin  SB-  * 
328-55-422,  dated  Febmary  8.  2002. 

(i)  Remove  and  re-install  the  screws  in  the 
elevator  trim  tab  (including  applying  zinc- 
chromate  putty,  torquing  the  screws,  and 
removing  the  squeezed  zinc-chromate  putty). 

(ii)  Remove  and  re-install  the  screws  in  the 
mdder  trim  tab  (including  applying  zinc- 
chromate  putty,  torquing  the  screws,  and 
removing  the  squeezed  zinc-chromate  putty). 

(iii)  Remove  and  re-install  the  screws  in 
the  rudder  spring  tab  (including  applying 
zinc-chromate  putty,  torquing  the  screws, 
and  removing  the  squeezed  zinc-chromate 
putty). 


(b)  For  Model  328-100  series  airplanes  on 
which  the  actions  specified  in  Domier 
Service  Bulletin  SB-328-55-368,  Revision  1, 
dated  December  11,  2001,  have  been 
accomplished,  the  requirements  specified  in 
paragraphs  (a)(3)(i)  and  (a)(3)(ii)  of  this  AD 
do  not  need  to  be  accomplished. 

(c)  For  Model  328-300  series  airplanes: 
Within  2  months  after  the  effective  date  of 
this  AD.  do  the  actions  specified  in 
paragraphs  (c)(1).  (c)(2)t  (c)(3),  and  (c)(4)  of 
this  AD;  as  applicable. 

(1)  For  airplanes  having  serial  numbers 
3105  through  3174  inclusive;  Replace  the 
screws  in  the  aileron  trim  tab  with  new 
screws  (including  applying  zinc-chromate 
putty,  torquing  the  screws,  and  removing  the 
squeezed  zinc-chromate  putty),  per  Domier 
Service  Bulletin  SB-328J-57-057.  Revision 
2,  dated  January  16,  2002. 

(2)  For  airplanes  having  serial  numbers 
3105  through  3174  inclusive:  Replace  the 
screws  in  the  mdder  and  elevator  trim  tabe 
with  new  screws  (including  applying  zinc- 
chromate  putty,  lorquing  the  screws,  and 
removing  the  squeezed  zinc-chromate  putty), 
per  Domier  Service  Bulletin  SB-328I-55- 
074,  Revision  1,  dated  December  11,  2001. 

(3)  For  airplanes  having  serial  numbers 
3105  through  3196,  excluding  serial  numbers 
3192  through  3194  inclusive:  Except  as 
provided  by  paragraph  (d)  of  this  AD,  do  the 
actions  specified  in  paragraphs  (c)(3)(i), 
(c)(3)(ii),  and  (c)(3)(iii)  of  this  AD,  per 
Domier  Service  Bulletin  SB-328I-55-153, 
dated  Febmary  8,  2002. 

(i)  Remove  and  re-install  the  screws  in  the 
elevator  trim  tab  (including  applying  zinc- 
chromate  putty,  torquing  the  screws,  and 
removing  the  squeezed  zinc-chromate  putty). 

(ii)  Remove  and  re-install  the  screws  in  the 
mdder  trim  Ub  (including  applying  zinc- 
chromate  putty,  torquing  the  screws,  and 
removing  the  squeezed  zinc-chromate  putty). 

(iii)  Remove  and  re-install  the  screws  in 
the  mdder  spring  tab  (including  applying 
zinc-chromate  putty,  torquing  the  screws, 
and  removing  the  squeezed  zinc-chromate 
putty). 

(4)  For  airplanes  having  serial  numbers 
3175  through  3196,  excluding  serial  numbers 
3192  through  3194  inclusive:  Remove  and  re- 
install the  screws  in  the  aileron  trim  tab  . 
(including  applying  zinc-chromate  putty, 
torquing  the  screws,  and  removing  the 
squeezed  zinc-chromate  putty),  per  Domier 
Service  Bulletin  SB-328I-57-152,  dated 
Febmary  8,  2002. 

(d)  For  Model  328-300  airplanes  on  which 
the  actions  specified  in  Domier  Service 
Bulletin  SB-328J-55-074,  Revision  1,  dated 
December  11,  2001,  have  been  accomplished, 
the  requirements  specified  in  paragraphs 
(c)(3)(i)  and  (c)(3)(ii)  of  this  AD  do  not  need 
to  be  accomplished. 

a 

Altemativa  Methods  of  Compliance 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  Transport 
Airplane  Directorate,  FAA.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Intemational  Branch,  ANM-116. 


60196 


Federal  Register /Vol.  67,  No.  186  /  Wednesday,  September  25,  2002  /  Proposed  Rules 


Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  international  Branch, 
ANM-116. 

Special  Flight  Permits 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  R^ulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  German  airworthiness  directives  2002- 
126/2  and  2002-127/2,  both  dated  June  27, 
2002. 

Issued  in  Renton,  Washington,  on 
September  16,  2002. 
Vi  L.  Upski,  I 

Manager,  Transport  Airplane  Directorate, 

Aircraft  Certification  Service. 

(FR  Doc.  02-24307  Filed  9-24-02;  8:45  amj 

MIXING  C006  4»10-1»-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Adminiatration 

14  CFR  Part  39    j 

[Doctot  No.  2000-Niyi-34a-AD] 

RIN  2120-AA64 

Aifwortttinesa  Directivea;  Boeing 
Itodel  737-100,  -200,  -200C,  -300, 
-400,  and  -500  Seriea  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking;  reopening  of 
conunent  period. 

SUMMARY:  This  document  revises  an 
earlier  proposed  airworthiness  directive 
(AD),  applicable  to  certain  Boeing 
Model  737-100,  -200.  -200C,  -300, 
-400,  and  -500  series  airplanes,  that 
would  have  required  inspection  of 
landing  gear  parts  and/or  their  records 
to  see  that  parts  have  serial  numbers 
and  that  each  part's  number  of  flight 
cycles  has  been  tracked;  assignment  of 
serial  nujnbers  and  flight  cycle  use 
numbers  if  necessary;  and  removal  of 
individual  landing  gear  components 
from  service  when  they  reach  their  life 
limit.  This  new  action  revises  the 
proposed  rule  by  adding  landing  gear 
parts  to  the  lists  of  safe-life  components, 
and  assigning  life  limits  to  landing  gear 
parts  already  in  service.  The  actions 
specified  by  this  new  proposed  AD  are 
intended  to  prevent  failure  of  landing 
gear  parts,  which  could  lead  to  landing 
gear  collapse.  This  action  is  intended  to 
address  the  identified  unsafe  condition. 


DATES:  Comments  must  be  received  by 
October  21,  2002. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2000^NM- 
343-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-amn- 
npnncomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  200a-NM-343-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  frtim 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  lind 
Avenue,  SW.,  Renton,  Washington.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Suzanne  Lucier,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120S,  FAA. 
Seattle  Aircraft  Certification  Office, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  227-2186;  fax  (425)  227-1181. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 


•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  [e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  ofthis 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2000-NM-343-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2000-NM-343-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  add  an  airworthiness 
directive  (AD),  applicable  to  certain 
Boeing  Model  737-100,  -200,  -200C, 
-300,  -400,  and  -500  series  airplanes, 
was  published  as  a  notice  of  proposed 
rulemaking  (NPRM)  in  the  Federal 
Register  on  August  28,  2001  (66  FR 
45194).  That  NPRM  would  have 
required  inspection  of  landing  gear  parts 
and/or  their  records  to  see  that  parts 
have  serial  numbers  and  that  each  part's 
number  of  flight  cycles  has  been 
tracked;  assignment  of  serial  numbers 
and  flight  cycle  use  numbers  if 
necessary;  and  removal  of  individual 
landing  gear  components  from  service 
when  they  reach  their  life  limit.  Failure 
of  landing  gear  parts,  if  not  corrected, 
could  lead  to  landing  gear  collapse. 

Actions  Since  Issuance  of  Previous 
Proposal 

Since  the  issuance  of  the  original 
NPRM,  the  FAA  has  received  reports 
from  the  manufacturer  indicating  that, 
during  a  check  of  the  list  of  life-limited 
parts  for  the  main  landing  gear  and  nose 
landing  gear  on  Model  737  series 
airplanes,  some  life-limited  parts  were 
not  included  in  the  tables  in  Part  2  of 
the  Accomplishmopt  Instructions  of 
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Boeing  Service  Bulletin  737-32-1322, 
dated  September  30. 1999.  To  correct 
this  exclusion,  the  manufacturer  issued 
Boeing  Service  Bulletin  737-32-1322, 
Revision  1,  dated  September  27,  2001, 
which  has  been  reviewed  and  approved 
by  the  FAA.  This  new  revision  of  the 
service  bulletin  includes  the  previously 
omitted  life-limited  parts.  Failure  to 
remove  these  "safe-life"  parts  at  their 
life  limit  could  result  in  failure  of 
landing  gear  parts,  which  could  lead  to 
landing  gear  collapse. 

Compliance  Time  Changes 

In  paragraphs  (a),  (b),  and  (c)  of  the 
NPRM,  the  FAA  specified  the 
compliance  time  as,  "During  the  next 
gear  overhaul  or  within  10  years  from 
the  effective  date  of  this  AD,  whichever 
occurs  later."  Since  there  is  no  specific 
required  time  for  "the  next  gear 
overhaul,"-  we  have  removed  that 
provision  from  this  supplemental 
NPRM. 

Comments 

Due  consideration  has  been  given  to 
the  conmients  received  in  response  to 
the  original  NPRM. 

Request  to  Cite  Revision  1  of  the 
Service  Bulletin 

The  manufacturer,  Boeing,  states  that 
Boeing  Service  Bulletin  737-32-1322, 
Revision  1,  dated  September  27,  2001, 
was  issued  to  add  part  numbers  for  any 
life-limited  spares  that  were  not 
included  in  the  original  issue  of  the 
service  bulletin.  The  commenter  adds 
that  additional  work  may  be  required  for 
~  previously  completed  work  done  per  the 
original  issue  of  the  service  bulletin. 
The  commenter  considers  that 
accomplishment  of  Revision  1  of  the 
service  bulletin  will  ensure  that  all  life- 
limited  parts  are  tracked  and  will 
prevent  unnecessary  requests  for 
alternative  methods  of  compliance. 

The  FAA  concurs  with  the  request  to 
cite  Revision  1  of  the  previously 
referenced  service  bulletin,  which  adds 
additional  spares  part  niunbers  that 
were  not  included  in  the  original  issue 
of  Boeing  Service  Bulletin  737-32-1322, 
dated  September  30,  1999,  as  cited  in 
the  original  NPRM.  In  response,  we 
have  revised  paragraphs  (a),  (b),  (c),  (d), 
and  (f)  of  this  supplemental  NPRM 
accordingly. 

Requests  To  Revise  Paragraphs  (e)  and 
(0  of  the  Original  NPRM 

Several  commenters  request  revising 
paragraphs  (e)  and  (f)  of  the  original 
NPRM  for  several  reasons: 

•  One  commenter  suggests  clarifying 
that  the  requirements  of  those 
paragraphs  apply  only  to  those  airplane 


models  specified  in  the  Boeing  service 
bulletin  and  in  the  applicability  of  the 
original  NPRM.  As  presently  stated,  the 
requirements  could  be  misconstrued  to 
apply  to  all  makes  and  models. 

•  A  second  commenter  suggests 
revising  paragraphs  (e)  and  (0  of  the 
original  NPRM  to  specify  that  only 
"s^e-life"  landing  gear  parts  are 
identified  in  the  Boeing  service  bulletin. 

•  Another  commenter  suggests 
revising  paragraph  (e)  of  the  original 
NPRM  to  add  the  words  "life-limited" 
landing  gear  part  because  all 
components  of  the  landing  gear  are  not 
life-limited,  and  do  not  require  tracking. 
(The  FAA  infers  that  the  suggestion  also 
would  apply  to  paragraph  (f)  of  the 
original  NPRM.) 

We  concur  with  the  requests  to  revise 
paragraphs  (e)  and  (f)  of  the  original 
NPRM.  Those  paragraphs  are  revised  in 
the  supplemental  NPRM  to  specify  that 
"*  *  *  no  person  shall  install  on  any 
Model  737-100,  -200,  -200C,  -300, 
-400,  and  -  500,  line  numbers  1 
through  3132  inclusive,  a  life-limited 
landing  gear  part  unless  *  *  *." 

Request  To  Change  a  Service 
Information  Reference 

One  commenter  requests  changing 
paragraph  (f)  of  the  original  NPRM  to 
reference  "737  Type  Certificate  Data 
Sheet  Al  WE"  instead  of  Boeing  Service 
Bulletin  737-32-1322.  dated  September 
30, 1999.  The  commenter  contends  that 
the  service  bulletin  includes  an 
incomplete  list  of  life-limited  landing 
gear  parts,  but  the  type  certificate  data 
sheet  provides  landing  gear  life  limits 
and  a  reference  to  a  detailed  list  of  life- 
limited  components. 

We  partially  concur  with  the  request 
to  change  the  service  information 
reference  in  paragraph  (f)  of  the  original 
NPRM.  However,  we  do  not  concur  that 
the  previously  referenced  type 
certificate  data  sheet  should  be  cited 
instead  of  the  service  bulletin  in 
paragraph  (f)  of  the  supplemental 
NPRM.  We  point  out  that  the  proposed 
AD  does  not  change  the  requirements 
for  all  of  the  life-limited  landing  gear 
parts  cited  in  the  data  sheet,  but  only  for 
certain  specified  parts.  However,  as 
described  previously,  this  supplemental 
NPRM  has  been  revised  to  cite  Revision 
1  instead  of  the  original  issue  of  the 
service  bulletin.  Paragraph  (f)  of  the 
supplemental  NPRM  is  changed 
accordingly. 

Requests  To  Withdraw  Proposed  Rule 

The  Air  Transport  Association  (ATA) 
of  America,  on  behalf  of  two  of  its 
member  airlines,  requests  withdrawal  of 
the  original  NPRM.  The  commenters 
contend  that  the  requirements  in  the 


original  NPRM  already  exist  in  other 
regulations  (e.g.,  FAR  121.380),  which 
provide  an  equivalent  level  of  safety  for 
all  fleets,  including  Model  737.  The 
commenters  state  that  they  previously 
have  complied  with  the  intent  of  the 
service  bulletin.  In  addition,  one  of  the 
commenters  states  that  the  time  , 

required  for  the  original  NPRM  process, 
and  for  development  of  the  service  data, 
indicate  that  the  problem  is  not  urgent, 
and  therefore  the  NPRM  is  not  needed. 

We  do  not  concur  that  the  original 
NPRM  should  be  withdrawn.  We 
consider  that  issuance  of  the  proposed 
supplemental  NPRM  is  necessary  to 
include  the  life-limited  parts  that  were 
not  included  in  the  original  NPRM. 
Issuance  will  ensure  that  operators  add 
serial  nxmibers  and  track  the  specified 
parts.  No  change  to  the  supplemental 
NPRM  is  necessary  in  this  regard. 

Request  To  Remove  "Unsafe"  From 
Note  1  in  the  Original  NPRM 

One  commenter  requests  deleting  the  - 
word  "unsafe"  from  Note  1  in  the 
original  NPRM.  The  commenter 
contends  that  the  condition  addressed 
by  the  original  NPRM,  and  by  Revision 
1  of  the  previously  referenced  service 
bulletin,  is  a  compliance  issue.  As  such, 
life-limited  components  are  required  to 
be  tracked  and  removed  from  service 
when  the  specified  life  limit  is  reached. 
Revision  1  of  the  service  bulletin 
identifies  parts  that  previously  should 
have  been  identified  as  life-limited,  and 
provides  procedures  to  ensure  that 
operators  comply  with  the  requirements 
for  adding  serial  numbers  and  tracking 
those  parts.  In  addition,  the  commenter 
is  not  aware  that  any  condition 
addressed  by  the  original  NPRM  has 
resulted  in  the  failure  of  any  landing 
gear  components,  or  has  created  an 
unsafe  condition. 

We  do  not  concur  that  the  word 
"unsafe"  should  be  removed  from  the 
text  of  Note  1  of  the  original  NPRM.  The 
supplemental  NPRM  addresses  a 
potential  problem  that  would  be  unsafe: 
using  life-limited  landing  gear  parts 
beyond  their  safe-life  Hmitations,  No 
change  to  Note  1  in  the  supplemental 
NPRM  is  necessary  in  this  regard. 

Request  To  Qarify  Requirements  for 
LifiB>Limited  Parts 

One  commenter  requests  clarification 
of  the  requirements  in  the  original 
NPRM  for  life-limited  parts.  The 
commenter  states  that  the  original 
NPRM  requires  the  actions  specified  in 
the  original  issue  of  Service  Bulletin 
737-32-1322,  dated  September  30. 
1999.  That  service  bulletin  cites 
additional  life-limited  parts  that  were 
not  previously  listed  in  Boeing  Drawring 
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65C73761.  "737  Main  Landing  Gear 
Components,"  and  Boeing  Drawing 
65C73762,  "737  Nose  Landing  Gear 
Components."  The  commenter 
considers  that  the  original  NPRM 
applies  only  to  the  life-limited  parts 
listed  in  the  service  bulletin  and  not  to 
those  listed  in  Boeing  Service  Letter  32- 
18D.  dated  December  22. 1999.  The 
commenter  also  states  that,  because  it 
has  tracked  each  life-limited  part  listed 
in  the  service  letter  since  1996,  such 
action  meets  the  requirements  of  the 
original  NPRM.  The  FAA  infers  that  the 
service  letter  includes  more  life-limited 
parts  than  the  service  bulletin. 

We  do  not  concur  that 
accomplishment  of  the  actions  specified 
in  the  service  letter  meets  the 
requirements  of  the  supplemental 
NPRM.  However,  we  note  that  the 
requirements  in  the  supplemental 
NPRM  are  limited  only  to  the  life- 
limited  parts  specified  in  Revision  1  of 
the  service  bulletin.  No  change  to  the 
supplemental  NPRM  is  necessary  in  this 
regard.  As  discussed  earlier,  the 
supplemental  NPRM  cites  Revision  1  of 
the  service  bulletin  instead  of  the 
original  issue. 

Request  To  Revise  the  Parts 
Requirements 

One  commenter  requests  revising  the 
parts  requirements  in  the  original 
NPRM.  The  commenter  suggests 
discarding  life-limited  parts  at  each 
landing  gear  overhaul  and  replacing 
them  with  new  parts,  instead  of  adding 
serial  nimibers  to  the  specified  parts  and 
tracking  those  parts.  The  commenter 
states  that,  at  first  overhaul,  landing  gear 
parts  are  commonly  found  beyond 
economical  repair.  Therefore,  replacing 
the  parts  would  be  more  economical 
and  would  simplify  the  tracking  system. 

We  dtf  not  concur  with  the 
commenter's  request  to  revise  the  parts 
requirements.  We  consider  that,  in  order 
to  ensure  that  parts  are  not  used  beyond 
their  safe-life  limit,  it  is  necessary  for 
operators  to  permanently  mark  each  part 
and  track  its  service  use.  However, 
imder  the  provisions  of  paragraph  (g)  of 
the  supplemental  NPRM,  the  FAA  may 
consider  requests  for  approval  of  an 
alternative  method  of  compliance,  if 
sufficient  data  are  submitted  to 
substantiate  that  such  an  option  would 
provide  an  acceptable  level  of  safety. 

Request  To  Delete  Paragraph  (d)  of  the 
Original  NPRM 

One  commenter  requests  deleting 
paragraph  (d)  of  the  original  NPRM 
because  that  paragraph  is  redundant 
with  existing  regulatory  requirements. 
The  commenter  states  that  the  Original 
Equipment  Manufacturer  has  added  the 


parts  referenced  in  Boeing  Service 
Bulletin  737-32-1322,  dated  September 
30, 1999,  in  Boeing  drawings  65C73761 
and  65C73762,  and  in  Boeing  Service 
Letters  737-SL-32-21  and  737-SL-32- 
018.  The  commenter  contends  that  the 
requirements  of  the  proposed  AD  will 
require  operators  to  maintain  two  sets  of 
records  to  track  the  identified  parts. 

We  do  not  concur  with  the  request  to 
delete  paragraph  (d)  of  this 
supplemental  NPRM.  We  point  out  that 
the  documents  referenced  by  the 
commenter  are  not  regulatory. 
Therefore,  it  is  necessary  for  this 
supplemental  NPRM  to  include  a 
requirement  to  remove  from  service  a 
specified  part  that  has  reached  its  life 
limits  to  ensure  regulatory  compliance. 
Further,  paragraph  (d)  of  the 
supplemental  NPRM  does  not  impose 
any  additional  recordkeeping 
requirement  for  operators.  No  change  to 
the  supplemental  NPRM  is  necessary  in 
this  regard. 

Conclusion 

Since  the  changes  described 
previously  expand  the  scope  of  the 
originally  proposed  rule,  the  FAA  has 
determined  that  it  is  necessary  to  reopen 
the  comment  period  to  provide 
additional  opportunity  for  public 
comment. 

Cost  Impact 

There  are  approximately  3,132  Model 
737-100,  -200,  -200C,  -300,  -400, 
and  -  500  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  1 ,099  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  proposed  actions,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Based  on  these  figxires,  the 
cost  impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $65,940,  or 
$60  per  airplane. 

The  cost  impact  figiire  discussed 
above  is  based  on  assimiptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted.  The  cost 
impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 


Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is.determined  that  this  proposal 
would  not  have  federalism  implications 
imder  Executive  Order  13132. 

-    For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative. 

~  on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 

.  location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  20O0-NM-343-AO. 

Applicability:  Model  737-100,  -200, 
-200C,  -300,  -400,  and  -500  series  airplanes; 
certificated  in  any  category;  line  numbers  1 
through  3132  inclusive. 

Note  1:  This  AO  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (g)  of  this  AD. 
The  request  should  include  an  assessment  of 
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the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  landing  gear  parts, 
which  could  lead  to  landing  gear  collapse, 
accomplish  the  following: 

Inspection  of  Parts  and/or  Records 

(a)  Within  10  years  from  the  effective  date, 
of  this  AD,  examine  records  and/or  landing 
gear  parts  per  Boeing  Service  Bulletin  737- 
32-1322,  Revision  1.  dated  September  27, 
2001,  to  determine  whether  parts  have  serial 
numbers  and  whether  the  number  of  flight 
cycles  for  each  part  has  been  tracked.  If 
landing  gear  parts  have  serial  numbers,  as 
listed  in  Boeing  Service  Bulletin  737-32- 
1322,  Revision  1,  dated  September  27,  2001, 
and  the  number  of  flight  cycles  has  been 
tracked,  no  further  action  is  necessary  for 
paragraphs  (a),  (b),  or  (c)  of  this  AD. 

Assignment  of  Serial  Numbers  and  Flight 
Cycles 

(b)  If  any  part  examined,  as  mandated  in 
paragraph  (a)  of  this  AD,  does  not  have  a 
serial  number,  within  10  years  from  the 
effective  date  of  this  AD,  do  the  actions 
required  by  paragraphs  (b)(1)  and  (b)(2)  of 
this  AD. 

(1)  Assign  a  serial  number  to  each  part  per 
a  method  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACO).  FAA. 

(2)  Mark  the  serial  number  on  each  part  per 
Boeing  Service  Bulletin  737-32-1322, 
Revision  1,  dated  September  27,  2001. 

(c)  If  flight  cycles  for  any  part  examined, 

as  mandated  in  paragraph  (a)  of  this  AD,  have 
not  been  tracked,  within  10  years  from  the 
effective  date  of  this  AD,  assign  a  number  of 
lifetime  flight  cycles  to  that  part  per  Part  2.B. 
of  the  Accomplishment  Instructions  of 
Boeing  Service  Bulletin  737-32-1322. 
Revision  1.  dated  September  27,  2001. 

Removal  firom  Service  at  Life  Limit 

(d)  When  any  landing  gear  part  has  reached 
its  life-limit  number  of  flight  cycles,  as 
described  in  Part  2.B.  of  the  Accomplishment 
Instructions  of  Boeing  Service  Bulletin  737- 
32-1322,  Revision  1,  dated  September  27, 
2001,  before  further  flight,  remove  that  part 
from  service  and  replace  it  with  a  landing 

^gear  part  having  a  serial  number  and  a 
lifetime  flight  cycle  number  per  the  service 
bulletin. 

Spare  Parts 

(e)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  on  any  airplane  a  life- 
limited  landing  gear  part  unless  it  has  been 
assigned  a  serial  number  and  a  lifetime  flight 
cycle  number  per  the  requirements  of  this 
AD. 

(f)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  on  any  airplane  a  life- 
limited  landing  gear  part  that  has  reached  its 
life  limit  of  flight  cycles,  per  Boeing  Service 
Bulletin  737-32-1322,  Revision  1,  dated 
September  27,  2001. 


Alternative  Methods  of  Compliance 

(g)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Seattle 
ACO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Seattle  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO, 

Special  Flight  Permits 

(h)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on 
September  16,  2002. 
Vi  L.  Lipski. 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  02-24306  Filed  9-24-02:  8:45  am] 
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DEPARTMENT  OF  LABOR 

Mine  Sataty  and  Health  Administration 

30  CFR  Part  57 
RIN  1219-AB29 

DIeael  Particulate  Matter  Exposure  of 
Underground  Metal  and  Nonmetal 
Miners 

AGENCY:  Mine  Safety  and  Health 
Administration  (MSHA),  Labor. 
ACTION:  Advance  notice  of  proposed 

rulemaking. 

SUMMARY:  MSHA  is  initiating 
rulemaking  to  amend  certain  provisions 
of  its  existing  health  standard  entitled. 
"Diesel  Particulate  Matter  Exposure 
(DPM)  of  Underground  Metal  and 
Nonmetal  Miners,'*  f>ublished  in  the 
Federal  Register  on  January  19.  2001 
(66  FR  5706),  and  amended  on  February 
29,  2002  (67  FR  9180).  This  rulemaking 
is  part  of  a  settlement  agreement 
reached  in  response  to  a  legal  challenge 
to  the  January  19,  2001  DPM  standard. 
Accordingly,  the  scope  of  this 
rulemaking  will  be  limited  to  the  terms 
of  the  settlement  agreement  that  MSHA 
shared  with  the  public  in  its  recent 
Federal  Register  document  (final  rule: 
stay  of  effectiveness  notice)  of  July  18, 
2002  (67  FR  47296).  MSHA  will  propose 
to  revise  §  57.5060,  limit  on 
concentration  of  DPM;  §  57.5061, 
compliance  determinations;  and, 
§  57.5062,  diesel  particulate  matter 


control  plan.  In  addition,  MSHA  will 
address  technological  and  economic 
feasibility  for  the  underground  metal 
and  noimietal  mining  industry  to 
comply  with  revised  interim  and  final 
DPM  concentration  limits.  Some  mine 
operators  have  begun  to  implement 
control  technology  on  their 
underground  diesel-powered  equipment 
as  a  result  of  the  January  19.  2001  final 
rule.  Therefore,  MSHA  requests  relevant 
information  on  ciurent  experiences  with 
availability  of  control  technology, 
installation  of  control  technology, 
effectiveness  of  control  technology  to 
reduce  DPM  levels,  and  cost 
implications  of  compliance  with  the 
current  DPM  standard.  MSHA 
emphasizes  the  significance  of  obtaining 
this  information  from  mine  operators. 

The  existing  rulemaking  record, 
including  the  risk  assessment  for  the 
January  19,  2001  standard,  will  be 
incorporated  into  this  new  rulemaking 
record.  Commenters  may  submit 
evidence  of  new  scientific  data  related 
to  the  health  risk  to  underground  metal 
and  nonmetal  miners  fiom  exposure  to 
DPM. 

DATES:  Comments,  suggestions  and 
information  on  the  advance  notice  of 
proposed  rulemaking  (ANPRM)  must  be 
received  on  or  before  November  25, 
2002. 

ADDRESSES:  Comments  on  the  ANPRM 
may  be  transmitted  by  electronic  mail, 
fax,  or  mail. 

Comments  by  electronic  mail  must  be 
clearly  identified  as  such  and  sent  to 
comnients@msha.gov. 

Comments  by  fax  must  be  clearly 
identified  as  such  and  sent  to:  MSHA. 
Office  of  Standards,  Regulations  and 
Variances,  202-693-9441. 

Send  comments  by  mail  to:  MSHA. 
Office  of  Standards,  Regulations  and 
Variances,  Room  2352, 1100  Wilson 
Boulevard,  Arlington,  VA  22209-3939. 
FOR  FURTHER  INFORMATKW  CONTACT: 
Marvin  W.  Nichols.  Director;  Office  of 
Standards,  kegulations,  and  Variances: 
MSHA,  1100  Wilson  Boulevard,  Room 
2313,  Arlington,  Virginia  22209-3939. 
Mr.  tSIichols  can  be  reached  at  nichols- 
manrin&MSHA.gov,  202-693-9440,  or 
202-693-9441  (fox). 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  January  19,  2001,  MSHA 
published  a  final  rule  addressing  diesel 
particulate  matter  exposure  of 
underground  metal  and  nonmetal 
miners  (66  FR  5706).  The  final  rule 
established  new  health  standards  for 
imderground  metal  and  nonmetal  mines 
'  that  use  equipment  powered  by  diesel 
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engines.  The  effective  date  of  the  rule 
was  listed  as  March  20,  2001. 

On  January  29.  2001,  AngloGold 
(Jerritt  Canyon)  Corp.  and  Kennecott 
Greens  Creek  Mining  Company  filed  a 
petition  for  review  of  the  final  rule  in 
the  District  of  Columbia  Circuit  Court  of 
Appeals.  On  February  7,  2001,  the 
Georgia  Mining  Association,  the 
National  Mining  Association,  the  Salt 
Institute,  and  MARG  Diesel  Coalition 
filed  a  similar  petition  in  the  Eleventh 
Circuit.  On  March  14,  2001,  Getchell 
Gold  Corporation  petitioned  for  review 
of  the  rule  in  the  District  of  Colimibia 
Circuit.  The  three  petitions  have  been 
consolidated  and  are  pending  in  the 
District  of  Colimibia  Circuit.  The  United 
Steelworkers  of  America  (USWA)  has 
intervened  in  the  litigation. 

While  these  challenges  were  pending, 
the  AngloGold  petitioners  filed  with 
MSHA  an  application  for 
reconsideration  and  amendment  of  the 
final  rule  and  to  postpone  the  effective 
date  of  the  final  rule  pending  judicial 
review.  The  Georgia  Mining  petitioners 
similarly  filed  with  MSHA  a  request  for 
an-administrative  stay  or  postponement 
of  the  effective  date  of  the  rule. 

On  March  15,  2001,  MSHA  delayed 
the  effective  date  of  the  rule  until  May 
21,  2001,  in  accordance  with  a  January 
20,  2001  memorandum  from  the 
President's  Chief  of  Staff  (66  FR  15032). 
The  delay  was  necessary  to  give 
Department  of  Labor  officials  the 
opportunity  for  further  review  and 
consideration  of  new  regulations.  On 
May  21,  2001  (66  FR  27863),  MSHA 
published  a  notice  in  the  Federal 
Register  delaying  the  effective  date  of 
the  final  rule  until  July  5,  2001.  The 
purpose  of  this  delay  was  to  allow  the 
Department  of  Labor  the  opportimity  to 
engage  in  further  negotiations  to  settle 
the  legal  challenges  to  this  rule. 

H.  Outcome  of  First  Partial  Settlement 

As  a  result  of  a  partial  settlement 
agreement  with  the  litigants,  MSHA 
published  two  documents  in  the 
Federal  Register  on  July  5,  2001 
addressing  the  January  19,  2001  DPM 
final  rule.  One  document  (66  FR  35518) 
delayed  the  effective  date  of 
§  57.5066(b)  regarding  the  tagging 
provision  of  the  maintenance  standard; 
clarified  the  effective  dates  of  certain 
provisions  of  the  final  rule:  and 
included  correction  amendments. 

The  second  docimient  (67  FR  35521) 
proposed  a  rule  to  clarify  §  57.5066(b)(1) 
and  (b)(2)  of  the  maintenance  standards 
and  to  add  a  new  paragraph  (b)(3)  to 
§  57.5067  regarding  the  transfer  of 
existing  equipment  from  one 
underground  mine  to  another 
undergroimd  mine.  MSHA  finalized 


these  changes  to  the  January  19,  2001 
rule  and  published  them  in  the  Federal 
Register  on  February  27,  2002,  (67  FR 
9180).  The  final  rule  was  effective  on 
March  29,  2002. 

As  a  result  of  the  partial  settlement 
agreement,  MSHA  also  agreed  to 
conduct  joint  sampling  with  industry 
and  labor  at  31  underground  metal  and 
nonmetal  mines  to  determine  existing 
concentration  levels  of  DPM;  to  assess 
the  performance  of  the  SKC  submicron 
dust  sampler  with  the  NIOSH  Method 
5040;  to  assess  the  feasibility  of 
achieving  compliance  with  the 
standard's  concentration  limits  at  the  31 
mines;  and,  to  assess  the  impact  of 
interferences  on  samples  collected  in 
the  metal  and  nonmetal  underground 
mining  environment  before  the  limits 
established  in  the  final  rule  become 
effective.  Sampling  and  data  analyses 
are  completed,  and  MSHA  is  in  the 
process  of  developing  the  final  report. 
MSHA  will  include  the  final  report  in 
this  rulemaking  record. 

m.  Outcome  of  Second  Partial 
Settlement 

Settlement  negotiations  continued  on 
the  remaining  unresolved  issues  in  the 
litigation.  On  July  15,  2002,  the  parties 
signed  an  agreement  that  is  the  basis  for 
this  advance  notice  of  proposed 
rulemaking. 

On  July  18,  2002,  MSHA  published  a 
notice  in  the  Federal  Register  (67  FR 
47296)  announcing  that  the  following 
provisions  of  the  final  rule  as  published 
on  January  19,  2001  (66  FR  5706)  would 
become  effective  on  July  20,  2002: 

(a)  §  57.5060(a),  addressing  the 
interim  concentration  limit  of  400 
micrograms  of  total  carbon  per  cubic 
meter  of  air; 

(b)  §  57.5061,  addressing  compliance 
determinations;  and 

(c)  §  57.5071,  addressing 
environmental  monitoring.  MSHA  also 
announced  that  the  following  provisions 
of  the  final  rule  would  continue  in 
effect: 

(a)  §  57.5065,  Fueling  and  idling 
practices; 

(b)  §  57.5066,  Maintenance  standards; 
{c)§  57.5067,  Engines; 

(d)  §  57.5070,  Miner  training;  and 

(e)  §  57.5075,  Diesel  participate 
records,  as  they  relate  to  the 
requirements  of  the  rule  that  are  in 
effect  on  July  20,  2002. 

MSHA  announced  that  it  was  stajdng 
the  effectiveness  of  the  following 
provisions  pending  completion  of 
further  rulemaking  to  address  these 
issues: 

(a)  §  57.5060(d),  permitting  miners  to 
work  in  areas  where  the  level  of  diesel 
particulate  matter  exceeds  the 


applicable  concentration  limit  with 
advance  approval  from  the  Secretary; 

(b)  §  57.5060(e),  prohibiting  the  use  of 
personal  protective  equipment  to 
comply  with  the  concentration  limits; 

(c)  §  57.5060(f)  prohibiting  the  use  of 
administrative  controls  to  comply  with 
the  concentration  limits;  and 

(d)  §  57.5062,  addressing  the.control 
plan. 

Finally,  MSHA  published  in  the  same 
notice  the  terms  of  the  DPM  settlement 
agreement  and  announced  its  intentions 
to  propose  specific  changes  to  the  final 
DPM  rule  as  discussed  below. 

IV.  Summary  oflssues  To  Be  Addressed 
in  the  Prop<ned  Standard 

MSHA  is  including  the  following 
questions  to  facilitate  public  conunent. 
The  Agency  invites  comments  on  all 
aspects  of  the  following  issues: 

1.  Section  57.5060(a)  and  (b).  Limit  on 
concentration  of  diesel  particulate 
matter. 

The  existing  provisions  include  an 
interim  concentration  limit  that  restricts 
total  carbon  (TC)  to  400  micrograms  per 
cubic  meter  of  air,  and  a  final 
concentration  limit  of  160  micrograms 
per  cubic  meter  of  air  by  January  20, 
2006.  Diesel  particulate  matter  consists 
of  a  core  of  elemental  carbon  (EC),  other 
carbon-containing  compounds,  and 
many  other  components.  There  is  no 
appropriate  sampling  method  for  diesel 
particulate  matter  itself.  As  a  result,  a 
substitute  or  surrogate  must  be  used  for 
DPM.  MSHA  agreed  to  propose  to 
change  the  surrogate,  or  indicator  of 
DPM,  from  (TC)  to  elemental  carbon 
(EC)  for  both  the  interim  and  final 
limits.  MSHA  also  agreed  to  propose 
that  a  single  personal  sample  of  a 
miner's  exposure  would  be  an  adequate 
basis  for  all  compliance  determinations. 
Furthermore,  MSHA  agreed  to  propose 
the  current  hierarchy  of  controls  that 
MSHA  applies  in  its  other  metal  and 
nonmetal  exposure-based  health 
standards  for  abating  violations  as 
further  discussed  in  this  notice.  MSHA 
seeks  information,  data,  and  comments 
on  the  following: 

(a)  What  are  the  appropriate  interim 
and  final  limits  if  EC  is  the  surrogate? 

(b)  What  error  factor  should  MSHA 
use  for  determining  noncompliance  on 
an  EC  standard? 

(c)  Are  there  any  interferences  in  the 
environment  of  an  underground  metal 
£md  nonmetal  mine  that  would  preclude 
personal  sampling  with  the  impactor 
when  EC  is  used  as  the  surrogate  for 
DPM? 

(d)  Is  a  field  blank  required  if  EC  is 
used  as  the  surrogate?  (A  field  blank  is 
a  control  device  to  account  for 
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background  interferences  from 
manufacturing  and  storage  of  the  filter). 

2.  Section  57.5060(c)  addresses 
application  and  approval  requirements 
for  an  extension  of  time  in  which  to 
reduce  the  concentration  of  DPM  to  the 
final  limit. 

The  existing  provision  allows  mine 
operators  to  apply  for  additional  time  to 
come  into  compliance  with  the  final 
concentration  limit  of  160  micrograms 
of  TC  per  cubic  meter  of  air  due  to 
technological  constraints.  MSHA  agreed 
to  propose  to  adapt  this  provision  to  the 
interim  concentration  limit  as  well,  to 
include  consideration  of  economic 
feasibility,  and  to  allow  for  annual 
renewals  of  such  special  extensions, 
upon  application  to  and  approval  by  the 
Secretary. 

(a)  What  circumstances  would 
necessitate  an  extension  of  time  to  come 
into  compliance? 

(b)  What  should  be  the  duration  of  the 
extension? 

(c)  Should  MSHA  allow  more  than 
one  extension? 

(d)  What  actions  should  mine 
operators  be  required  to  take  to 
minimize  DPM  exposures  if  they  are 
operating  under  an  extension? 

3.  Section  57.5060(d)  addresses 
certain  exceptions  to  the  concentration 

limit. 

The  existing  provision  permits  miners 
engaged  in  specific  activities,  such  as 
inspection,  maintenance,  or  repair 
activities,  to  work  in  concentrations  of 
DPM  that  exceed  the  interim  and  final 
limits,  with  advance  approval  irom.  the 
Secretary. 

(a)  Would  this  provision  be  necessary 
if  MSHA  includes  in  the  final  rule  its 
current  hierarchy  of  controls  for  its 
other  exposure-based  health  standards 
for  metal  and  nonmetal  mines? 

(b)  What  would  be  the  impact  of 
removing  this  provision? 

4.  Section  57.5060(e)  prohibits  use  oj 
personal  protective  equipment  to 
comply  with  the  concentration  limits; 
and  §  57.5060(f)  prohibits  use  of 
administrative  controls  to  comply  with 
the  concentration  limits. 

MSHA  agreed  to  propose  to  amend 
these  provisions  to  require  mine 
operators  to  establish,  use,  and  maintain 
all  feasible  engineering  control  methods, 
consistent  wiA  the  Agency's  long- 
standing enforcement  policy  for  its 
other  existing  exposure-based  health 
standards  applicable  to  metal  and 
nonmetal  mines.  Therefore,  MSHA  will 
propose  to  require  mine  operators  to 
supplement  feasible  engineering  and 
administrative  control  methods  with 
personal  protective  equipment,  in  the 
event  that  controls  do  not  reduce  the 
concentration  level  to  the  required  limit, 


or  are  not  feasible,  or  do  not  produce 
significant  reductions  in  DPM 
exposures.  MSHA  also  agreed  to 
consider  the  advisability  of  requiring 
periodic  application  to  the  Secretary 
before  respirators  could  be  used.  MSHA 
will  propose  to  prohibit  the  practice  of 
rotation  of  employees  as  an 
administrative  control  for  compliance 
with  the  DPM  standard. 

(a)  Currently,  there  is  no  approved 
respirator  for  use  in  protecting  miners 
exposed  to  DPM  atmospheres.  If  MSHA 
includes  requirements  for  some  form  of 
respiratory  protection,  what  type  of 
respirators  would  be  protective  of 
miners?  What  are  their  specifications? 

(b)  Should  MSHA  propose  to  require 
mine  operators  to  implement  a  written 
respiratory  protection  program  when 
miners  must  wear  respiratory 
protection? 

(c)  Should  MSHA  require  mine 
operators  to  apply  to  the  Secretary  for 
approval  to  use  respiratory  protection? 
Should  the  application  be  in  writing? 
What  conditions  should  MSHA  require 
mine  operators  to  meet  before  approval 
is  granted  to  use  respirators? 

(d)  Should  MSHA  propose  to  require 
mine  operators  to  implement  a  written 
administrative  control  plan  when  they 
use  administrative  controls  to  reduce 
miners'  exposures  to  the  required  limit? 

5.  Section  57.5061(b)  addresses  how 
MSHA  will  collect  and  analyze  samples 
for  compliance  purposes. 

MSHA  agreea  to  propose  to  change 
the  DPM  surrogate  from  TC  to  EC. 
Therefore,  MSHA  would  propose  to 
delete  the  reference  to  analyzing  the 
samples  for  the  amount  of  "total 
carbon"  included  in  this  paragraph  and 
propose  to  insert  "elemental  carbon." 

6.  Section  57.5061(c)  provides  for 
MSHA  to  conduct  personal,  area,  and 
occupational  sampling  for  compliance 
determinations. 

MSHA  agreed  to  propose  a  revision  to 
this  paragraph  to  state  that  the  Agency 
would  conduct  personal  sampling  only 
for  compliance  determinations  for  the 
interim  and  final  DPM  standards.  As  a 
result,  MSHA  would  propose  to  revise 
this  paragraph  to  delete  the  references  to 
"area"  and  "occupational  sampling"  for 
compliance  determinations. 

(a)  What  would  be  the  cost 
implications  for  mine  operators  to 
conduct  personal  sampling  of  miners' 
DPM  exposures  if  EC  is  the  surrogate? 

(b)  What  experience  do  mine 
operators  have  with  DPM  sampling  and 
analysis? 

(c)  Is  there  experience  with  DPM 
sampling  in  other  industries  and  other 
countries? 

7.  Section  57.5062  addresses  the 
diesel  particulate  control  plan. 


The  existing  MSHA  standard  includes 
requirements  for  implementing  a  DPM 
control  plan.  MSHA  agreed  to  propose 
revisions  to  these  requirements.  The 
settlement  agreement  does  not  include 
any  specifics  on  the  language  of  a 
proposal. 

(a)  How  should  the  control  plan  be 
changed? 

(b)  What  is  an  appropriate  duration 
for  a  control  plan? 

(c)  Should  a  single  violation  trigger 
implementation  of  a  control  plan?  If  not, 
what  is  an  appropriate  trigger? 

(d)  What  roles  should  respiratory 
protection  and  administrative  controls 
have  under  a  control  plan? 

(e)  Are  there  regulatory  alternatives  to 
the  existing  control  plan  requirement 
that  are  at  least  as  protective  of  miners, 
such  as  requiring  a  written 
administrative  control  plan  and/or  a 
written  respiratory  protection  plan? 

(f)  Since  MSHA  is  proposing  to 
include  its  long-standing  hierarchy  of 
controls  for  compliance  with  the  revised 
standard,  is  there  any  benefit  from 
retaining  the  control  plan? 

(g)  Should  MSHA  delete  the  control 
plan  requirements — why  or  why  not? 

8.  Technological  and  economic 
feasibility. 

New  information  on  the  technological 
and  economic  feasibility  of  current 
control  technology  was  presented  to 
MSHA  following  promulgation  of  the 
January  19,  2001  standard.  MSHA 
intends  to  evaluate  this  new  information 
in  conjunction  with  compliance  changes 
that  would  result  from  a  proposed 
standard. 

(a)  What  experience  do  you  have 
modifying  ventilation  systems  to  reduce 
miners'  exposure  to  DPM? 

(b)  What  were  the  costs  to  mine 
operators  for  auxiliary  fans,  booster 
fans,  flexible  ducts,  or  major  ventilation 
upgrades  necessary  to  meet  the  interim 
concentration  limit? 

(c)  What  has  been  the  experience  of 
mine  operators  with  retrofitting  existing 
diesel-powered  equipment,  especially  in 
the  range  with  less  than  50  hp.  as  well 
as  equipment  that  has  greater  than  250 
hp.  with  DPM  control  devices?  What 
adjustment  did  mine  operators  have  to 
make  to  DPM  control  devices  before 
there  were  reductions  in  DPM  levels? 

(d)  What  are  the  engineering  costs 
associated  with  retrofitting? 

(e)  What  technical  assistance  should 
MSHA  provide  to  mine  operators  in 
retrofitting  DPM  control  devices  or 
evaluating  a  mine's  ventilation  system, 
orfiltration  systems  in  environmental 
cabs? 

(f)  Are  there  circumstances  where 
mine  operators  have  had  to  change  an 
engine  model  to  accommodate  DPM 
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control  devices?  What  were  the  costs  of 
the  engine  models? 

(g)  How  much  did  control  devices 
cost  for  different  horse-powered 
engines? 

(h)  Did  mine  operators  have  to  modify 
the  exhaust  system  to  apply  the  DPM 
control?  What  were  the  costs  for  doing 
so? 

(i)  What  are  the  advantages, 
disadvantages,  and  relative  costs  of 
different  DPM  control  devices? 

(j)  What  types  of  DPM  control  devices 
are  commercially  available  and  how 
much  do  these  devices  cost? 

(k)  What  are  the  engineering  costs  of 
the  DPM  control  devices? 

(1)  What  current  reductions  in  EC 
levels  are  mine  operators  experiencing 
firom  having  installed  DPM  control 
devices?  What  is  the  experience  with 
filtration  efficiencies? 

(m)  What  has  been  the  experience  of 
mine  operators  with  the  useful  life  of 
DPM  filters? 

(n)  Is  there  any  information  available 
with  DPM  control  filters  in  non-mining 
industries  or  in  other  countries? 

(o)  What  has  been  the  exj)erience  of 
mine  operators  with  DPM  filters?  Did 
filters  fail  or  did  they  perform  as  the 
manufacturer  predicted?  If  they  failed, 
what  were  the  causes  of  filter  failure? 
What  could  be  done  to  prolong  the  life 
of  DPM  filters? 

(p)  Do  mine  operators  have  any 
technical  data  on  their  experience  with 
using  cabs  with  filtered  breathing  air? 

(q)  Have  you  experienced  increases  in 
NO2  when  using  any  of  the  following: 
(1)  A  base-metal  catalyzed  filter;  (2)  a 
non-catalyzed  filter;  or  (3)  platinimi- 
based  catalyzed  filter? 

(r)  What  effect  do  high  altitudes  have 
on  the  ability  of  the  DPM  control  device 
to  reduce  DPM  exposures? 

(s)  What  costs  did  mine  operators 
inciu  for  filters  that  were  regenerated  off 
board? 

(t)  What  costs  did  mine  operators 
incur  for  filters  that  were  regenerated  on 
board? 

(u)  Would  active  regeneration  be 
feasible  for  your  mine;  such  as  off-board 
filter  regeneration  in  an  oven,  or  on- 
board electrical  regeneration? 

(v)  What  are  the  costs  to  mine 
operators  for  new  engines  and  venting 
for  filter  ovens?     |  _ 

(w)  Would  fuel  additives  used  to 
facilitate  regeneration  be  feasible? 

(x)  Are  there  any  significant 
technologies  for  controlling  DPM  when 
EC  is  the  surrogate? 

9.  Paperwork  Burden  Issues. 

What  paperwork  and  other  costs  will 
you  incur  if  changes  are  made  to  the 
DPM  standard,  particularly 
development  of  a  written  program  for 


use  of  administrative  controls,  use  of 
respiratory  protection,  and  for 
development  of  a  control  plan? 

Dated:  September  20,  2002. 
Dave  D.  Lauriski, 

Assistant  Secretary  of  Labor  for  Mine  Safety 

and  Health. 

(FR  Doc.  02-24370  Filed  9-20-02;  4:22  pm] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Inspector  General 

42  CFR  Part  1001 
RIN  0991-AB16 

Medicare  and  State  Health  Car* 
Progiams:  Fraud  and  Abuse;  Safe 
Hartior  Under  ttte  Anti-KlcUiack 
Statute  For  Waiver  of  Beneficiary 
Coinsurance  and  Deductible  Amounts 

AGENCY:  Office  of  Inspector  General 

(OIG),  HHS. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  proposed  rule  would 
expand  the  existing  safe  harbor  for 
certain  waivers  of  beneficiary 
coinsurance  and  deductible  amoimts  to 
benefit  the  policyholders  of  Medicare 
SELECT  supplemental  insurance. 
Specifically,  the  amended  safe  harbor 
would  protect  waivers  of  coinsurance 
and  deductible  amounts  under  Part  A  or 
Part  B  of  the  Medicare  program  owed  by 
beneficiaries  covered  by  a  Medicare 
SELECT  supplemental  insurance  policy 
issued  in  accordance  with  section 
1882(t)(l)  of  the  Social  Security  Act  (the 
Act),  if  the  waiver  is  in  accordance  with 
a  price  reduction  agreement  covering 
such  policyholders  between  the 
Medicare  SELECT  issuer  and  the 
provider  or  supplier  offering  the  waiver 
and  the  waiver  is  otherwise  permitted 
under  the  Medicare  program. 
DATES:  To  assure  consideration,  public 
comments  must  be  delivered  to  the 
address  provided  below  by  no  later  than 
5  p.m.  on  October  25,  2002. 
ADDRESSES:  Please  mail  or  deliver  your 
written  comments  to  the  following 
address:  Department  of  Health  and 
Human  Services,  Office  of  Inspector 
General,  330  Independence  Avenue, 
SW..  Room  5246,  Attention:  OIG-729-P, 
Washington,  DC  20201. 

Because  of  staffing  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  OIG- 
729-P. 

FOR  FURTHER  MFORMATKNI  CONTACT: 
Vicki  L.  Robinson,  Senior  Counsel, 


Office  of  Counsel  to  the  Inspector 
General.  (202)  619-0335. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  The  Anti-Kickback  Statute  and  Safe 
Harbors 

Section  1128B(b)  of  the  Act  (42  U.S.C. 
1320a-7b(b))  provides  criminal 
penalties  for  individuals  or  entities  that 
knowingly  and  willfully  offer,  pay, 
solicit,  or  receive  remuneration  (i.e., 
anything  of  value,  in  cash  or  in  kind)  in 
order  to  induce  or  reward  the  referral  of 
business  reimbursable  by  a  Federal  or 
State  health  care  program.  Violations  of 
the  statute  may  also  result  in  the 
imposition  of  a  civil  money  penalty 
(CMP)  under  section  1128A(a)(7)  of  the 
Act  (42  U.S.C.  1320a-7a(a}(7))  or 
program  exclusion  under  section 
1128(b)(7)  of  the  Act  (42  U.S.C.  1320a- 
7(b)(7)). 

The  statute  has  been  in  existence 
since  1977  and  applies  broadly  to  all 
kinds  of  health  care  providers  and 
suppliers.  Pajonents  tied  to  referrals 
corrupt  the  health  care  system, 
increasing  the  risks  of  overutilization  of 
items  and  services,  increased  costs  to 
the  Federal  health  care  programs, 
inappropriate  steering  of  patients,  and 
unfair  competition. 

In  response  to  concerns  that  the 
statute  technically  covered  some  "^ 

relatively  innocuous  commercial 
arrangements,  subjecting  them  to 
criminal  prosecution.  Congress  enacted 
section  14  of  the  Medicare  and 
Medicaid  Patient  and  Program 
Protection  Act  of  1987,  Public  Law  100- 
93,  which  specifically  required  the 
development  and  promulgation  of  the    . 
"safe  harbor"  provisions.  The  safe 
harbor  regulations  specify  various 
pajrment  and  business  practices  that, 
although  potentially  capable  of  inducing 
referrals  of  business  reimbursable  imder 
the  Federal  health  care  programs,  would 
not  be  treated  as  criminal  offenses  imder 
the  anti-kickback  statute.  Since  July  29, 
1991,  we  have  published  in  the  Federal 
Register  a  series  of  final  regulations 
establishing  safe  harbors  for  various 
business  practices.^ 

Health  care  providers  and  others  may 
volimtarily  comply  with  these 
provisions  to  ensure  that  their  business 
practices  are  not  subject  to  any 
enforcement  action  under  the  anti- 
kickback  statute,  including  the  CMP 
provision  for  anti-kickback  violations 
and  the  program  exclusion  authority 
related  to  kickbacks.  In  giving  the 


'  56  FR  35952  (July  29.  1991):  61  FR  2122 
(January  25, 1996);  64  FR  63518  (November  19. 
1999);  64  FR  63504  (November  19,  1999)^  and  66 
FR  62979  (December  4.  2001). 
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Department  the  authority  to  protect 
certain  arrangements  and  payment 
practices  under  the  anti-kickback 
statute.  Congress  intended  the  safe 
harbor  regulations  to  be  evolving  rules 
that  would  be  updated  periodically  to 
reflect  changing  business  practices  and 
technologies  in  the  health  care  industry. 

B.  Safe  Harbor  Regarding  Waiver  of 
Beneficiary  Coinsurance  and  Deductible 
Amounts  in  Accordance  With  an 
Agreement  between  a  Hospital  and  a 
Medicare  SELECT  Issuer 

On  July  29, 1991,  the  Department 
published  final  regulations  (56  FR 
35952)  that  included,  among  other 
provisions,  a  safe  harbor  for  the  waiver 
or  reduction  of  coinsurance  or 
deductible  amounts  (cost-sharing 
amounts)  for  inpatient  hospital  services 
^  reimbursed  under  the  prospective 
payment  system  (42  CFR 
1001.952(k)(l)).  For  full  or  partial 
waivers  to  be  protected,  three  standards 
had  to  be  met:  (1)  The  hospital  could 
not  claim  waived  amoimts  as  bad  debt 
or  otherwise  shift  the  cost  of  the 
waivers;  (2)  the  hospital  could  not 
discriminate  in  offering  waivers  or 
reductions  based  on  the  patient's  reason 
for  admission;  and  (3)  the  waivers  or 
reductions  could  not  result  from  an 
agreement  between  the  hospital  and  a 
third-party  payer.  The  Department 
concluded  that  waivers  of  cost-sharing 
amounts  for  inpatient  hospital  services 
that  complied  with  these  standards 
woiUd  not  increase  costs  to  the 
Medicare  program,  shift  costs  to  other 
payers,  or  increase  patient  demand  for 
inpatient  hospital  services. 

On  November  5, 1992,  the  Department 
issued  an  interim  final  rule  (57  FR 
52723)  modifying  the  safe  harbor  to 
accommodate  the  waiver  or  reduction  of 
inpatient  hospital  cost-sharing  amounts 
made  in  accordance  with  a  contract 
between  the  hospital  and  a  Medicare 
SELECT  issuer.  Unlike  conventional 
Medicare  supplemental  insurance 
policies,  which  must  by  law  cover  cost- 
sharing  amounts  for  most  Medicare 
services  provided  by  qualified  providers 
or  suppliers,  a  Medicare  SELECT  issuer 
may  contract  selectively  with  providers 
or  suppliers  to  waive  cost-sharing 
amounts  it  would  otherwise  have  to  pay 
on  behalf  of  policyholders,  subject  to 
certain  conditions  to  ensure  access, 
coverage,  and  quality.  In  other  words. 
Medicare  SELECT  is  similar  to  a 
preferred  provider  network;  eiuroUees 
may  receive  reduced  supplemental 
benefits  (e.g.,  less  coverage  of  Medicare 
cost-sharing)  if  they  use  an  out-of- 
network  provider.  Under  the  1992 
modified  safe  harbor.  Medicare  SELECT 
issuers  can  enter  into  contracts  with 


hospitals  to  waive  or  reduce  inpatient 
hospital  cost-sharing  amoxmts  for 
Medicare  SELECT  enrollees,  provided 
the  other  requirements  of  the  safe  harbor 
are  met.  On  January  25, 1996,  the 
Department  published  final  regulations 
(61  FR  2122)  that  included  the 
amendments  to  the  safe  harbor  made  by 
the  interim  final  rule. 

n.  Provisions  of  the  Proposed 
Mo<Ufication  to  the  Rule 

This  proposed  rule  modification 
would  add  a  new  subsection  to  42  CFR 
1001.952(k)  to  supplement  the  current 
safe  harbor  to  include  waivers  of  cost- 
sharing  amounts  for  Part  A  or  Part  B 
services  for  Medicare  SELECT 
policyholders  in  accordance  with  an 
agreement  between  the  Medicare 
SELECT  issuer  and  a  provider  or 
supplier,  provided  that  the  waivers  are 
otherwise  permitted  under  applicable 
Medicare  program  laws,  regulations, 
and  policies.  This  new  subsection  has 
the  limited  purpose  of  making  clear  that 
Medicare  SELECT  waivers,  when 
implemented  in  accordance  with  the 
safe  harbor  conditions,  will  not  violate 
the  anti-kickback  statute.  However,  the 
scope  of  acceptable  waivers  under  the 
Medicare  SELECT  program  is  within  the 
purview  of  the  Centers  for  Medicare  and 
Medicaid  Services  (CMS).  For  example, 
should  CMS  pay  exclusively  based  on 
charges  (e.g.,  no  fee  schedule,  cap, 
composite  rate,  or  prospective  payment) 
for  any  fee-for-service  Medicare  service, 
we  expect  that  CMS  would  not 
authorize  routine  waivers  of  cost- 
sharing  amounts  for  those  services, 
including  waivers  for  Medicare  SELECT 
beneficiaries.  In  short,  this  safe  harbor 
will  make  it  easier  for  CMS  to  change  or 
expand  the  scope  of  the  Medicare 
SELE(7r  program. 

In  1996.  we  specifically  declined  to 
protect  waivers  of  cost-sharing  amounts 
for  other  than  hospital  inpatient 
services.  That  decision  was  based  on 
several  reasons,  including:  (1)  The 
expanded  waivers  were  not  necessary  or 
essential  to  the  operation  or 
development  of  Medicare  SELECT 
provider  networks;  (2)  there  was  a 
possibility  that  the  waivers  could  lead 
to  overutilization  of  services  and, 
consequently,  increased  costs  to  the 
Medicare  program;  and  (3)  the  waivers 
could  raise  potential  issues  under  the 
False  Claims  Act  (31  U.S.C.  3729). 

There  have  been  several 
developments  since  our  decision  in 
1996  to  limit  protection  to  waivers  of 
hospital  inpatient  cost-sharing  amoimts 
for  Medicare  SELECT  enrollees.  In 
particular,  an  extensive  study  of  the 
Medicare  SELECT  demonstration 
determined  that  the  absence  of  a  safe 


harbor  under  the  anti-kickback  statute 
for  waivers  of  Part  B  cost-sharing 
amounts  was  a  major  impediment  to 
expanding  the  Medicare  SELECT 
networks  beyond  hospitals. *  In 
addition,  Congress  made  the  Medicare 
SELECT  program  permanent,  giving 
Medicare  beneficiaries  a  wider  choice  of 
Medicare  supplemental  insurance 
coverage  plans.'  Also  diuing  the 
intervening  period,  there  has  been  a 
significant  movement  away  from  cost- 
based  and  charge-based  reimbursement 
methodologies  in  the  Medicare  program 
and  a  concomitant  increase  in 
prospective  payment  methodologies. 
Finally,  there  has  been  an  increase  in 
consumer  preference  for  flexible 
managed  care  arrangements,  such  as 
preferred  provider  plans. 

In  light  of  these  intervening  events, 
we  have  reconsidered  our  earlier 
decision  to  limit  the  safe  harbor  for 
Medicare  SELECT  waivers  of  cost- 
sharing  amoimts  to  hospital  inpatient 
services.  First,  the  detailed  evaluation  of 
the  Medicare  SELECT  demonstration 
determined  that  a  major  shortcoming  of 
the  plans  was  that  they  were  almost 
exclusively  limited  to  hospital 
networks— -a  direct  result  of  the  absence 
of  broader  safe  harbor  protection  for 
other  suppliers  and  providers.  Given 
that  Congress  has  demonstrated  its 
support  for  the  Medicare  SELECT 
program  by  making  it  permanent,  we 
should  try  to  maximize  the  program's 
chances  for  success  to  the  extent 
practical. 

Second,  we  believe  the  expansion  of 
the  safe  harbor  to  cover  all  otherwise 
permitted  waivers  of  cost-sharing  for 
Medicare  services  covered  by  a 
Medicare  SELECT  program  will  benefit 
the  public  by  providing  more  choice  in 
coverage  and  pricing  for  the  Medicare 
supplemental  insurance  market.  To  the 
extent  the  safe  harbor  results  in  reduced 
expenditures  for  the  issuer,  it  will  also 
be  likely  to  reduce  the  price  of 
supplemental  insurance  coverage  for 
beneficiaries  who  purchase  Medicare 
SELECT  policies.  We  understand  that 
CMS  intends  that  issuers  will  pass  on  a 
significant  share  of  savings  to 
beneficiaries;  beneficiaries  may  either 
realize  those  savings  in  cash  or  purchase 
a  policy  that  has  greater  coverage  than 
they  might  otherwise  be  able  to  afford. 

"fhird,  we  do  not  believe  that  the 
expansion  of  the  safe  harbor  would 
result  in  a  substantial  overutilization  or 
inappropriate  utilization  of  Medicare 
services  by  enrollees.  It  is  well 


» See  "Impact  of  Medicare  SELECT  on  Cort  and 
UtiliMtion  In  11  Sute«."  Health  Care  Financing 
Beview.  Fall  1997. 
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established  that  any  Medicare 
supplemental  insurance  coverage 
increases  utilization,  by  virtue  of 
removing  discrete  beneficiary  cost- 
sharing  obligations.  The  increase  in 
utilization  occurs  with  the  shifting  of 
cost-sharing  obligations  from  a 
beneficiary  to  an  insurer  regardless  of 
whether  the  insurer  pays  the  cost- 
sharing  obligations  or  enters  into  an 
agreement  with  a  provider  to  waive 
cost-sharing  amoimts.  If  a  beneficiary 
already  has  supplemental  coverage,  a 
waiver  of  cost-sharing  amounts  does  not 
pose  any  additional  risk  of  increased 
utilization. 

Notwithstanding  this  proposed  safe 
harbor,  Medicare  SELECT  issuers, 
providers,  and  suppliers  would  still 
need  to  comply  with  all  applicable 
Medicare  program  laws,  regxilations, 
and  policies  regarding  payment  and 
cost-sharing  waivers. 

m.  Regulatory  Impact  Statement 

A.  Regulatory  Analysis 

We  have  examined  the  impacts  of  this 
proposed  rule  as  required  by  Executive 
Order  12866,  the  Unfunded  Mandates 
Reform  Act  of  1995,  and  the  Regulatory 
Flexibility  Act  of  1980  (RFA)  (Pub.  L. 
96-354).  Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives  and, 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health, 
and  safety  effects;  distributive  impacts; 
and  equity).  A  regulatory  impact 
analysis  must  be  prepared  for  major 
rules  with  economically  significant 
effects  ($100  million  or  more  in  any 
given  year).  Since  this  proposed 
regulation  will  not  have  a  significant 
effect  on  program  expenditures  and  as 
there  are  no  additional  substantive  costs 
to  implement  the  resulting  provision, 
we  do  not  consider  this  to  be  a  major 
rule.  The  provisions  in  this  proposed 
rule  will  permit  individuals  and  entities 
to  engage  freely  in  competitive  business 
practices  and  arrangements.  Parties  may 
voluntarily'comply  with  safe  harbor 
provisions  to  ensure  that  business 
practices  are  not  subject  to  any 
enforcement  actions  luider  the  anti- 
kickback  statute.  Hie  current  safe  harbor 
has  resulted  in  Medicare  SELECT 
preferred  provider  networks  being 
limited  to  hospitals.  The  proposed  safe 
harbor  will  facilitate  the  creation  of 
significantly  broader  Medicare  SELECT 
provider  networks,  making  Medicare 
SELECT  a  more  attractive  insurance 
option.  Moreover,  we  xinderstand  that 
CMS  intends  that  broader  Medicare 
SELECT  networks  will  lead  to  savings 


for  beneficiaries  who  purchase  Medicare 
SELECT  policies,  either  in  the  form  of 
lower  premiums  or  the  ability  to 
purchase  a  more  comprehensive  policy 
than  they  could  otherwise  afford. 

Additionally,  in  accordance  with  the 
Unfunded  Mandates  Reform  Act  of 
1995,  we  believe  that  there  are  no 
significant  costs  associated  with  these 
safe  harbor  guidelines  that  would 
impose  any  mandates  on  State,  local,  or 
tribal  governments,  or  on  the  private 
sector  that  will  result  in  an  expenditure 
of  $110  million  or  more,  adjusted  for 
inflation,  in  any  given  year.  Further,  in 
reviewing  this  rule  under  the  threshold 
criteria  of  Executive  Order  13132, 
Federalism,  we  have  determined  that 
this  rule  will  not  significantly  affect  the 
rights,  roles,  and  responsibilities  of 
States,  and  that  a  full  analysis  under 
these  Acts  is  not  necessary. 

Further,  in  accordance  with  the  RFA, 
and  the  Small  Business  Regiilatory 
Enforcement  and  Fairness  Act  of  1996, 
which  amended  the  RFA,  we  are 
required  to  determine  if  this  proposed 
rule  will  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities  and,  if  so,  to  identify  regulatory 
options  that  could  lessen  the  impact. 
For  purposes  of  the  RFA,  small  entities 
include  small  businesses,  nonprofit 
organizations  and  Government  agencies. 
Most  hospitals  (and  most  other 
providers)  are  small  entities,  either  by 
nonprofit  status  or  by  having  revenues 
of  $5  million  to  $25  million  or  less 
aimually.  Foi  purposes  of  the  RFA,  most 
other  providers  and  suppliers  that 
contract  with  Medicare  SELECT  issuers 
are  considered  to  be  small  entities. 
Individuals  and  States  are  not  included 
in  the  definition  of  a  small  entity.  In 
addition,  section  1102(b)  of  the  Act 
requires  us  to  prepare  a  regulatory 
impact  analysis  if  a  rule  may  have  a 
significant  impact  on  the  operations  of 
a  substantial  nimiber  of  small  rural 
providers.  This  analysis  must  conform 
to  the  provisions  of  section  603  of  the 
RFA. 

While  these  proposed  safe  harbor 
provisions  may  have  an  impact  on  small 
entities  and  nu^  providers,  we  believe 
that  the  aggregate  economic  impact  of 
this  proposed  rulemaking  will  be 
minimal,  since  it  is  the  nature  of  the 
conduct  and  not  the  size  of  the  entity 
that  results  in  a  violation  of  the  anti- 
kickback  statute.  Moreover,  the 
proposed  safe  harbor  may  benefit  some 
providers  by  increasing  their  flexibility 
to  enter  into  Medicare  SELECT  provider 
agreements  without  risk  under  the  anti- 
kickback  statute.  The  safe  harbor  should 
effectively  expand  opportunities  for 
providers  to  enter  into  preferred 
provider  arrangements  that  they  find 


beneficial.  For  these  reasons  and 
because  the  vast  majority  of  individuals 
and  entities  potentially  affected  by  this 
proposed  regulation  do  not  engage  in 
prohibited  arrangements,  schemes,  or 
practices  in  violation  of  the  law,  we  are 
not  preparing  analyses  for  either  the 
RFA  or  section  1102(b)  of  the  Act, 
because  we  have  determined,  and  we 
certify,  that  this  proposed  rule  would 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities,  or 
a  significant  impact  on  the  operations  of 
a  substantial  niunber  of  small  rural 
providers. 

The  Office  of  Management  and  Budget 
(OMB)  has  reviewed  this  proposed  rule 
in  accordance  with  Executive  Order 
12866. 

B.  Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
(PRA)  of  1995,  we  are  required  to 
provide  a  60  day  notice  in  the  Federal 
Register  and  solicit  public  comment 
before  a  collection  of  information 
requirement  is  submitted  to  OMB  for 
review  and  approval.  In  order  to 
evaluate  fairly  whether  an  information 
collection  should  be  approved  by  OMB, 
section  3506(c)(2)(A)  of  the  PRA 
required  that  we  solicit  comment  on  the 
following  issues: 

•  The  need  for  the  information 
collection  and  its  usefulness  in  carrying 
out  the  proper  functions  of  our  agency. 

•  The  accuracy  of  our  estimate  of  tne 
information  collection  burden. 

•  The  quality,  utility,  and  clarity  of 
the  information  to  be  collected. 

•  Recommendations  to  minimize  the 
information  collection  burden  on  the 
affected  public,  including  automated 
collection  techniques. 

We  are  soliciting  public  comment  on 
each  of  these  issues  with  respect  to  the 
proposed  safe  harbor,  which  contains 
information  collection  requirements. 

We  believe  the  burden  associated 
with  these  requirements  is  exempt  in 
accordance  with  5  CFR  1320.3(b)(2), 
because  the  requirements  are  consistent 
with  the  usual  and  customary  business 
practices  of  issuers,  providers,  and 
suppliers,  and  because  the  time,  effort, 
and  financial  resources  necessary  to 
comply  with  the  requirements  would  be 
incurred  by  issuers,  providers,  and 
suppliers  in  the  normal  course  of  their 
business  activities.  Specifically,  the  safis 
harbor  requires  that:  (i)  The  offer  to 
waive  cost-sharing  amounts  be  part  of  a 
price  reduction  agreement  in  a  contract 
for  the  furnishing  of  items  and  services 
to  a  Medicare  SELECT  beneficiary 
between  the  provider  or  supplier  and 
the  Medicare  SELECT  issuer;  and  (ii)  the 
beneficiary  must  be  covered  by  a 
Medicare  supplemental  insurance 
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policy  that  complies  with  the  terms  of 
section  1882(t)(l)  of  the  Act.  The 
network  contracts  and  the  insurance 
policies  are  prepared  in  the  normal 
course  of  business  and  are  usual  and 
customary  business  practices  for  parties 
engaged  in  arrangements  that  would  be 
covered  by  the  safe  harbor. 

Comments  on  these  information 
collection  activities  should  be  sent  to 
the  following  address  within  60  days 
folloMong  the  Federal  Register 
publication  of  this  proposed  rule:  OIG 
Desk  Officer,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building,  725  17th  Street  NW., 
Washington,  DC  20053,  FAX:  (202)  395- 
6974. 

IV.  Public  Inspection  of  Comments  and 
Response  to  Comments 

Comments  will  be  available  for  public 
inspection  beginning  October  25,  2002, 
in  Room  5518,  Office  of  Counsel  to  the 
Inspector  General,  at  330  Independence 
Avenue,  SW.,  Washington,  DC  on 
Monday  through  Friday  of  each  week 
(Federal  holidays  excepted)  between  the 
hours  of  9  a.m.  and  4  p.m.,  (202)  619- 
0089. 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  Federal  Register  documents 
published  for  comment,  we  are  not  able 
to  acknowledge  or  respond  to  them 
individually.  We  will  consider  all 
comments  we  receive  by  the  date  and 
time  specified  in  the  DATES  section  of 
this  preamble,  and  will  respond  to  the 
comments  in  the  preamble  of  the  final 
rule. 

List  of  Subjects  in  42  CFR  Part  1001 

Administrative  practice  and 
procedure.  Fraud,  Grant  programs — 
Health,  Health  facilities.  Health 
professions.  Maternal  and  child  health, 
Medicaid,  Medicare. 

Accordingly,  42  CFR  part  1001  is 
proposed  to  be  amended  as  set  forth 
below: 

PART  1001— [AMENDED] 

1.  The  authority  citation  for  part  1001 
would  continue  to  read  as  follows: 

Authority:  42  U.S.C.  1302, 1320a-7,1320a- 
7b.  1395u(j).  1395u(k),  1395y(d).  1395y(e), 
1395cc(b)(2)(D).  (E)  and  (F),  and  1395hh;  and 
sec.  2455,  Pub.  L.  103-355, 108  Stat.  3327  (31 
U.S.C.  6101  note). 

2.  Section  1001.952  would  be 
amended  by  republishing  the 
introductory  text,  by  revising  the 
introductory  text  of  paragraph  (k),  and 
by  adding  a  paragraph  (k)(3)  to  read  as 
follows: 


S 1001 .952    Exceptions. 

The  following  payment  practices  shall 
not  be  treated  as  a  criminal  offense 
under  section  1128B  of  the  Act  and 
shall  not  serve  as  the  basis  for  an 
exclusion: 

*  *        *        •    .,   • 

(k)  Waiver  of  beneficiary  coinsurance 
and  deductible  amounts.  As  used  in 
section  1128B  of  the  Act, 
"remuneration"  does  not  include  any 
reduction  or  waiver  of  a  Medicare  or  a 
State  health  care  program  beneficiary's 
obligation  to  pay  coinsurance  or 
deductible  amounts  as  long  as  all  of  the 
standards  are  met  within  one  of  the 
following  three  categories  of  health  care 
providers: 

*  *        *        *  ^     • 

(3)  If  the  coinsurance  or  deductible 
amoimts  are  owed  by  an  individual  who 
is  a  beneficiary  under  title  XVni  of  the 
Act  for  items  or  services  for  which 
Medicare  pays  under  parts  A  or  B,  the 
provider  or  supplier  must  comply  with 
both  of  the  following  two  standards — 

(i)  The  provider  or  supplier  must  not 
later  claim  the  amoimt  reduced  or 
waived  as  bad  debt  for  payment 
purposes  under  Medicare  or  otherwise 
shift  the  burden  of  the  reduction  or 
waiver  onto  Medicare,  a  State  health 
care  program,  other  payers,  or 
individuals. 

(ii)  The  offer  of  the  provider  or 
supplier  to  reduce  or  waive  the 
coinsurance  or  deductible  amounts 
must  be  part  of  a  price  reduction 
agreement  in  a  contract  for  the 
furnishing  of  items  or  services  to  a 
beneficiary  of  a  Medicare  supplemental 
policy  issued  under  the  terms  of  section 
1882(t)(l)  of  the  Act  and  the  waiver 
must  otherwise  be  permitted  under 
applicable  Medicare  program  laws, 
regulations,  and  policies. 
***** 

Dated:  August  13,  2002. 
Janet  Rehnquist, 
Inspector  General. 

Approved:  August  21,  2002. 
Tommy  G.  Thompaon, 
Secretary. 

[FR  Doc.  02-24344  Filed  9-24-02;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-2281,  MB  Docket  No.  02-280,  RM- 
10558] 

Television  Broedcaet  Service;  Blanco, 
TX 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by 
Univision  Television  Group,  Inc.. 
proposing  the  substitution  of  channel  17 
for  channel  52+  at  Blanco,  Texas.  TV 
Channel  17  can  be  allotted  to  Blanco, 
Texas,  with  a  zero  offset  at  coordinates 
29-42-58  N.  and  98-30-39  W.  Since  the 
community  of  Blanco  is  located  within 
275  kilometers  of  the  U.S.-Mexico 
border,  concurrence  from  the  Mexican 
government  must  be  obtained  for  this 
allotment. 

DATES:  Comments  must  be  filed  on  or 
before  November  12,  2002,  and  reply 
comments  on  or  before  November  27, 
2002. 

ADDRESSES:  Federal  Communications 
Commission,  445  12th  Street,  SW., 
Room  TW-A325.  Washington.  DC 
20554.  In  addition  to  filing  comments 
with  the  FCC,  interested  parties  should 
serve  the  petitioner,  or  its  counsel  or 
consultant,  as  follows:  Scott  R.  Flick, 
Brendan  Holland,  Shaw  Pittman  LLP, 
2300  N  Street,  NW.,  Washington,  DC 
20037-1128  (Counsel  for  Univision 
Television  Group,  Inc.). 
FOR  FURTHER  INFORMATKM  CONTACT:  Pam 
Blumenthal,  Media  Bureau,  (202)  418- 
1600. 

SUPPLEMENTARY  INFORMATKMI:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MB  Docket  No. 
02-280,  adopted  September  13,  2002, 
and  released  September  18,  2002.  The 
full  text  of  this  docimient  is  available  for 
public  inspection  and  copying  during 
regular  business  hoius  in  the  FCC 
Reference  Information  Center,  Portals  II, 
445  12lh  Street,  SW.,  Room  CY-A257, 
Washington,  DC  20554.. This  docimient 
may  also  be  purchased  from  the 
Commission's  duplicating  contractor, 
Qualex  International,  Portals  II,  445 
12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
via-e-mail  qualexint@aol.com. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  me  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
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Rule  Making  is  issued  imtil  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Television  broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Fedaral  Communications 
Commission  proposes  to  amend  47  CFR 
Part  73  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334  and  336. 

§73.606    [Amended] 

2.  Section  73.606(b),  the  Table  of 
Television  Allotments  imder  Texas,  is 
amended  by  removing  Channel  52+  and 
adding  Channel  17  at  Blanco. 

Federal  Communications  Commission. 

Barbara  A.  Kreisman, 

Chief,  Video  Division,  Media  Bureau. 

[FR  Doc.  02-24355  Filed  9-24-02;  8:45  am] 

BILUNG  CODE  6712-01-l> 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  17 
RIN  1018-AI50 

Endangered  and  Threatened  Wildlife 
and  Plants;  Reopening  of  the 
Comment  Period  for  the  Proposed 
Rule  to  List  the  Plant  Lepidium 
papilliferum  (siicicBpot  peppergrass)  as 
Endangered 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule;  notice  of 

reopening  of  comment  period. 

SUMMARY:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service),  aimounce  the 
reopening  of  the  public  comment  period 
for  the  proposed  rule  to  list  the 
Lepidium  papilliferum  (slickspot 
peppergrass)  as  endangered.  The 
comment  period  is  reopened  to  allow 
additional  time  for  all  interested  parties 
to  submit  written  comments  on  the 
proposal.  Comments  preAdously 
submitted  need  not  be  resubmitted  as 


they  already  have  been  incorporated 
into  the  public  record  and  wUl  be  fully 
considered  in  the  final  rule. 
DATES:  The  original  public  comment 
period  on  the  proposal  closed  on 
September  13,  2002.  The  public 
comment  period  is  reopened,  and  we 
will  accept  comments  until  November 
25,  2002.  Comments  must  be  received 
by  5:00  p.m.  on  the  closing  date.  Any 
comments  that  are  received  after  the 
closing  date  may  not  be  considered  in 
the  final  decision  on  this  action. 
ADDRESSES:  Copies  of  the  draft  proposal 
are  available  on  the  Internet  at:  http:// 
endangered.fws.gov/frpubs/ 
02fedreg.htm  or  by  writing  to  the 
Supervisor,  U.S.  Fish  and  Wildlife 
Service,  Snake  River  Basin  Office,  1387 
S.  Vinnell  Way,  Room  368,  Boise,  ID 
83709. 

If  you  wish  to  comment,  you  may 
submit  your  comments  and  materials 
concerning  this  proposal  by  any  one  of 
several  methods: 

You  may  submit  written  comments 
and  information  to  the  Supervisor  at  the 
address  above. 

You  may  also  send  comments  by 
electronic  mail  (e-mail)  to: 
fwlsrbocomment@fws.gov.  See  the 
Public  Comments  Solicited  section 
below  for  file  format  and  other 
information  about  electronic  filing. 

Comments  and  materials  received  will 
be  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Ruesink,  Supervisor,  Snake  River 
Basin  Office  (see  ADDRESSES)  (telephone 
208/378-5243;  facsimile  208/378-5262). 
Information  regarding  this  proposal  is 
available  in  alternative  formats  upon 
request. 

SUPPLEMENTARY  INFORMATION: 

Background 

Lepidium  papilliferum  is  a 
herbaceous  annual  or  biennial  plant  that 
occurs  in  sagebrush-steppe  habitats. 
This  species  is  foimd  along  the  Snake 
River  Plain  and  Owyhee  Plateau  in  Ada, 
Canyon,  Gem,  Elmore,  Payette,  and 
Owyhee  counties.  Lepidium 
papilliferum  is  threatened  by  a  variety 
of  activities  including  urbanization, 
gravel  mining,  irrigated  agriculture, 
habitat  degradation  due  to  cattle  and 
sheep  grazing,  fire  and  fire 
rehabilitation  activities,  and  continued 
invasion  of  habitat  by  non-native  plant 
species.  Of  88  known  occurrences  of 
Lepidium  papilliferum,  70  are  currently 
extant  (exist),  13  are  considered 
extirpated  (extinct),  and  five  are  historic 
and  have  not  been  relocated. 


Piirsuant  to  the  Endangered  Species 
Act  of  1973,  as  amended  (16  U.S.C.  1531 
et  seq.)  (Act),  we  published  a  proposed 
rule  to  list  Lepidium  papilliferum  as 
endangered  on  Jidy  15,  2002  (67  FR 
46441).  For  furdier  information 
regarding  background  biological 
information,  previous  Federal  actions, 
factors  affecting  the  species,  and 
conservation  measiu^s  available  to 
Lepidium  papilliferum,  please  refer  to 
our  proposed  rule  published  in  the 
Federal  Register  on  July  15,  2002. 

Public  Comments  Solicited 

With  this  notification,  we  solicit 
additional  information  and  comments 
that  may  assist  us  in  making  a  final 
decision  on  the  proposed  rule  to  list 
Lepidium  papilliferum  as  endangered. 
We  intend  that  any  final  listing  action 
resulting  from  our  proposal  will  be  as 
accvuate  and  effective  as  possible. 
Therefore,  we  request  comments  and 
additional  information  from  the  general 
public,  other  concerned  governmental 
agencies,  the  scientific  community, 
industry,  or  any  other  interested  party 
concerning  this  proposed  rule. 
Comments  are  particularly  sought 
concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  this  species; 
.    (2)  Additional  information  regarding 
the  range,  locations,  and  population  size 
of  this  species; 

(3)  L^d  use  practices  and  current  or 
planned  activities  in  the  subject  areas 
and  their  possible  impacts  on  this 
species;  and 

(4)  The  reasons  why  any  habitat 
should  or  should  not  be  determined  to 
be  critical  habitat  pursuant  to  section  4 
of  the  Act,  including  whether  the 
benefit  of  designation  will  outweigh  any 
benefits  of  exclusion. 

Previously  submitted  written 
comments  on  this  proposal  need  not  be 
resubmitted.  If  you  submit  comments  by 
e-mail,  please  submit  them  in  ASCII  file 
format  and  avoid  the  use  of  special 
characters  and  encryption.  Please 
include  "Attn:  RIN  1018-AI50"  and 
your  name  and  return  address  in  your 
e-mail  message.  If  you  do  not  receive  a 
confirmation  from  our  system  that  we 
have  received  your  e-mail  message, 
contact  us  directly  by  calling  our  Snake 
River  Basin  Fish  and  Wildlife  Office  at 
telephone  number  208/378-5243. 
Comments  and  materials  received  will 
be  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  Snake  River  Basin  Fish  and 
Wildlife  Office,  at  the  above  address. 

In  making  any  final  decision  on  the 
proposed  action,  we  wiU  take  into 
consideration  the  comments  and  any 
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additional  information  we  receive,  and 
such  communications  may  lead  to  a 
final  regulation  that  differs  &x)m  the 
propossd. 

Author 

The  primary  author  of  this  notice  is 
Barbara  Behan,  U.S.  Fish  and  Wildlife 


Service,  Regional  Office,  Portland, 
Oregon. 

Authority 

The  authority  of  this  action  is  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.). 


Dated:  September  18,  2002. 

Craig  Manson, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

[FR  Doc.  02-24363  Filed  9-24-02;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  mies  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  -documents  appearing  in  this 
section.     . 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Notice  of  Resource  Advisory 
Committee  Meeting 

agency:  Crook  County  Resource 
Advisory  Committee,  Svmdance. 
Wyoming,  USDA,  Forest  Service 
action:  Notice  of  meeting. 

summary:  Pursuant  to  the  authorities  in 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463)  and  under  the  Secure 
Rural  Schools  and  Community  Self- 
Determination  Act  of  2000  (Pub.  L.  106- 
393)  the  Black  Hills  National  Forests' 
Crook  County  Resource  Advisory 
Committee  will  meet  Monday,  October 
21.  2002  in  Sundance.  Wyoming  for  a 
business  meeting.  The  meeting  is  open 
to  the  public. 

SUPPLEMENTARY  INFORMATION:  The 
business  meeting  on  October  21,  begins 
at  6:30  p.m.  at  Crook  County  Courthouse 
Community  Room.  The  adchess  is  309 
Cleveland  St.,  Sundance,  Wyoming. 
Agenda  topics  will  include  election  of 
chairperson  and  process  for  project 
submission.  A  public  forum  will  begin 
at  8:30  p.m.  (MT). 
FOR  FURTHER  INFORMA-PON  CONTACT: 
Steven  J.  Kozel,  Bearlodge  District 
Ranger  and  Designated  Federal  Officer, 
at  (307)  283-1361. 

Dated:  September  18.  2002. 
Steven  |.  Kozel, 
Bearlodge  District  Ranger. 
[FR  Doc.  02-24286  Filed  9-24-02;  8:45  am) 
BtLUNO  COOe  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 


Federal  Register 

Vol.  67.  No.  186 

Wednesday,  September  25.  2002 


Notice  of  Sanders  County  Resource 
Advisory  Committee  Meeting 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 


SUMMARY:  Pursuant  to  the  authorities  in 
the  Forest  Advisory  Committee  Act 
(Pub.  L.  92-463)  and  under  the  Secure 
Riutd  Schools  and  Commimity  Self- 
Detennination  Act  of  2000  (Pub.  L.  106- 
393)  the  Lolo  and  Kootenai  National 
Forests'  Sanders  Coimty  Resovirce 
Advisory  Committee  will  meet  on 
October  10  at  6:30  p.m.  in  Thompson 
Falls,  Montana  for  a  business  meeting. 
The  meeting  is  open  to  the  public. 
DATES:  October  10,  2002. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Thompson  Falls  Courthouse,  1111 
Main  Street,  Thompson  Falls,  MT 
59873. 

FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
Krueger,  Designated  Forest  Official 
(DFO),  District  Ranger  Plains/Thompson 
Falls  District,  Lolo  National  Forest  at 
(406)  826-4321,  or  Brian  Avery,  District 
Ranger  Cabinet  Ranger  District, 
Kootenai  National  Forest  at  (406)  827- 
3533. 

SUPPLEMENTARY  INFORMATION:  Agenda 
topics  include  reviewing  project 
proposals  and  receiving  public 
comment.  If  the  meeting  location  is 
changed,  notice  will  be  posted  in  the 
local  newspaper,  including  the  Clark 
Fork  Valley  Press,  Sanders  Coimty 
Ledger,  Daily  Interlake,  Missoidian,  and 
River  Journal. 

Dated:  September  18.  2002. 
Lisa  Krueger, 

Designated  Federal  Official,  District  Hanger, 
Plains/Thompson  Falls  Ranger  District. 
[FR  Doc.  02-24304  Filed  9-24-02;  8:45  am) 

BILUNG  COOE  3410-11-H 


DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Notice  of  Request  for  Nominations  for 
tite  Task  Force  on  Agricultural  Air 
Quality 

summary:  The  Secretary  of  Agricultiire 

intends  to  renew  the  Task  Force  on 

Agricultural  Air  Quality  and  requests 

nominations  for  qualified  persons  to 

serve  as  members. 

DATES:  Nominations  must  be  received  in 

writing  or  reaffirmed  (see 

SUPPLEMENTARY  INFORMATK)N  section)  by 

November  12,  2002. 

ADDRESSES:  Send  written  nominations 

to:  Chief,  USDA/Naturai  Resources 


Conservation  Service,  P.O.  Box  2890, 
Washington,  DC  20013. 
FOR  FURTHER  INFORMATION  CONTACT:  Beth 
Sauerhaft,  Designated  Federal  Official, 
USDA-Natural  Resources  Conservation 
Service,  telephone  (202)  720-8578,  fax 
(202)  720-2646,  e-mail 
beth.sauerhaft@usda.gov. 

SUPPLEMENTARY  INFORMATKM: 
Task  Force  Purpose 

As  required  by  Section  391  of  the 
Federal  Agriculture  Improvement  and 
Reform  Act  of  1996,  the  Chief  of  the 
Natural  Resources  Conservation  Service 
(NRCS)  shall  estabhsh  a  task  force  to 
review  research  results  by  any  Federal 
agency  that  addresses  air  quality  issues 
related  to  agriculture  or  agriculture 
infrastructure.  The  task  force  will 
provide  recommendations  to  the 
Secretary  of  Agriculture  for  guidance  on 
development  and  implementation  of  air 
quality  policy.  The  requirements  of  the 
Federal  Advisory  Committee  Act 
(FACA)  apply  to  this  task  force. 

The  task  force  will: 

1.  Review  research  on  agricultural  air 
quality  supported  by  Federal  agencies; 

2.  Provide  recommendations  to  the 
Secretary  of  Agriculture,  regarding  air 
quality  and  its  relation  to  agriculture, 
based  upon  sound  scientific  findings; 

3.  Work  to  ensure  intergovernmental 
(Federal,  state,  and  local)  coordination 
in  establishing  policy  for  agricultural  air 
quality  and  to  avoid  duplication  of 
efforts;  . 

4.  Assist,  to  the  extent  practical, 
Federal  agencies  in  correcting  their 
erroneous  data  with  respect  to 
agricultural  air  quality;  and 

5.  Ensure  that  air  quality  research 
related  to  agriculture  receives  adequate 
peer  review  and  considers  economic 
fieasibility. 

Task  Force  Membership 

The  task  force  will  be  made  up  of 
United  States  citizens  and  be  composed 
of: 

1.  Individuals  with  expertise  in 
agricultural  air  quality  and/or 
agricultural  production; 

2.  Representatives  of  institutions  with 
expertise  in  the  impacts  of  air  quality  on 
human  health; 

3.  Representativeii  from  agriculture 
interest  groups  having  expertise  in 
production  agriculture; 

4.  Representatives  from  state  or  local 
agencies  having  expertise  in  agriculture 
and  air  quality,  and; 
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5.  An  atmospheric  scientist. 

Task  force  nominations  must  be  in 
writing  and  provide  the  appropriate 
backgroimd  docimients  required  by  the 
Department  of  Agriculture  (USDA) 
policy,  including  Form  AD-755. 
Previous  nominees  and  current  task 
force  members  who  wish  to  be 
reappointed  should  update  their 
nominations  and  provide  a  new 
background  disclosure  form  (AD-755)  to 
reaffirm  their  candidacy.  Service  as  a 
task  force  member  shall  not  constitute 
employment  by,  or  the  holding  of  an 
office  of,  the  United  States  for  the 
purpose  of  any  Federal  law. 

A  task  force  member  shall  serve  for  a 
term  of  2  years.  Task  force  members 
shall  receive  no  compensation  from  the 
NRCS  for  their  service  as  task  force 
members  except  as  described  below. 

While  away  bom  home  or  regular 
place  of  business  as  a  member  of  the 
task  force,  the  member  will  be,eligible 
for  travel  expenses  paid  by  NRCS, 
including  per  diem  in  lieu  of 
subsistence,  at  the  same  rate  as  a  person 
employed  intermittently  in  the 
government  service  under  section  5703 
of  Title  5,  United  States  Code. 

Additional  information  about  the 
Task  Force  on  Agricultural  Air  Quality 
may  be  found  on  the  World  Wide  Web 
ai  http://fargo.nserl.purdue.edu/faca/. 

Submittiiig  Nominatioiis 

Nominations  should  be  typed  and 
should  include  the  following: 

1.  A  brief  summary  of  no  more  than 
two  pages  explaining  the  nominee's 
qualifications  to  serve  on  the  Task  Force 
on  Agricultural  Air  Quality. 

2.  Resume;  and 

3.  A  completed  copy  of  Form  AD-755. 

Nominations  should  be  sent  to  the 
Chief  of  NRCS  at  the  address  listed 
above  and  postmarked  no  later  than 
November  12,  2002. 

Equal  Opportunity  Statement 

To  ensure  that  recommendations  of 
the  task  force  take  into  account  the 
needs  of  imder  served  and  diverse 
communities  served  by  USDA, 
membership  shall  include,  to  the  extent 
practicable,  individuals  representing 
minorities,  women,  and  persons  wiUi 
disabilities. 

Signed  in  Washington,  DC,  on  September 
13,  2002. 

Bruce  I.  Kniglit, 

Chief,  Natural  Resources  Conservation 
Service. 

[FR  Doc.  02-24346  Filed  9-24-02;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Submission  for  0MB  Review; 
Comment  Request 


DEPARTMENT  OF  COMMERCE 


The  Department  of  Commerce  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  emergency 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  Technology  Administration 

(TA). 

Title:  Commercial  Space  Launch 
Range  User  Requirements. 

Form  Number(s):  None. 

OMB  Approval  Number:  None. 

Type  of  Review:  Emergency. 

Burden  Hours:  70. 

Number  of  Respondents:?. 

Average  Hours  Per  Response:  10. 

Needs  and  Uses:  The  information 
collected  would  allow  the  Department 
of  Commerce  and  the  Department  of 
Transportation  to  follow  the  terms  of  a 
Memorandimi  of  Agreement  with  the 
U.S.  Air  Force.  The  information  will 
ensure  consideration  of  commercial 
space  laimch  range  users'  needs  in  the 
U.S.  Afr  Force's  range  modernization 
planning. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  not-for-profit 
institutions,  and  State,  Local  or  Tribal 
Government. 

Frequency:  Biennially. 

Respondent's  Obligation:  Volimtary. 

OMB  Desk  Officer:  David  Rostker, 
(202)  395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Diana  Hynek, 
Departmental  Paperwork  Clearance 
Officer,  (202)  482-0266,  Department  of 
Commerce,  Room  6625, 14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230  (or  via  the  Internet  at 
dHynek@doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  by 
September  30,  2002  to  David  Rostker, 
OMB  Desk  Officer.  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Dated:  September  19,  2002. 
Gwelinu-  Banlcs, 

Management  Analyst,  Office  of  the  Chief 
Information  Officer. 

[FR  Doc.  02-24270  Filed  9-24-02;  8:45  am] 
BHJJNQ  COOe  351(M»# 


Submission  For  OMB  Review; 
Comment  Request 

EKX;  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  df  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  U.S.  Census  Bureau. 

Title:  Service  Annual  Survey. 

Form  Numberis):  SA-484,  SA-492, 
SA-493,  SA-511,  SA-512,  SA-513,  SA- 
514,  SA-523,  SA-532,  SA-541,  SA-560, 
SA-621,  SA-622,  SA-623,  SA-624,  SA- 
711,  SA-712,  SA-713,  SA-811,  SA-812, 
SA-813. 

Agency  Approval  Number:  0607- 
0422. 

Type  o/fleques(;  Revision  of  a 
currently  approved  collection. 

Burden:  39,822  hours. 

Number  of  Respondents:  48,686. 

Avg.  Hours  Per  Response:  49  minutes. 

Needs  and  Uses:  The  Service  Annual 
Survey  (SAS)  provides,  for  selected 
service  industries,  total  revenue 
estimates  for  taxable  firms  and  total 
revenue  and  expense  estimates  for  tax- 
exempt  firms.  Selected  service 
industries  include  professional, 
scientific  and  technical  services; 
administrative  and  support  services; 
health  care  and  social  assistance; 
telecommunications,  publishing, 
broadcasting  and  other  information 
service  industries;  trucking,  courier  and 
messenger,  and  warehousing;  selected 
financial  services;  and  arts, 
entertaiimient  and  recreation.  Data  are 
collected  on  number  of  locations,  total 
receipts  (revenue)  and  receipts  by 
source,  total  expenses  and  expenses  by 
type,  and  percentage  of  receipts  by  class 
pf  client.  The  SAS  provides  continuing 
and  timely  national  statistical  data  for 
the  period  between  economic  censuses. 

The  data  produced  in  SAS  are  critical 
to  the  accurate  measiuement  of  total 
economic  activity.  The  Bureau  of 
Economic  Analysis  (BEA),  the  primary 
Federal  user,  uses  the  information  to 
develop  the  national  income  and 
product  accounts,  compile  benchmark 
and  annual  input-output  tables,  and 
compute  gross  domestic  product  (GDP) 
by  industry.  Agencies  of  the  U.S. 
Department  of  Transportation  (DOT)  use 
the  data  for  policy  development  and 
program  management  and  evaluation. 
The  Bureau  of  Labor  Statistics  (BLS) 
uses  these  data  as  inputs  to  its  Producer 
Price  Indexes  and  in  developing 
productivity  measurements.  The  Centers 
for  Medicare  and  Medicaid  Services 
(CMS)  use  the  data  for  program 
planning  and  development  of  the 
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National  Health  Expenditure  Accounts. 
The  Federal  Communications 
Commission  (FCC)  uses  these  data  to 
assess  the  impact  of  regulatory  policies. 
The  Census  Bureau  uses  these  data  to 
provide  new  insight  into  changing 
structural  and  cost  conditions  that  will 
impact  the  planning  and  design  of 
future  economic  census  questionnaires. 
International  agencies  use  the  data  to 
compare  total  domestic  output  to 
changing  international  activity.  Private 
industry  also  uses  these  data  as  a  tool 
for  marketing  analysis. 

Every  five  years  we  add  items 
requested  by  the  Bureau  of  Economic 
Analysis  for  use  in  their  input-output 
tables.  This  is  done  in  conjunction  with 
the  mailout  of  the  Business  Expenses 
Survey.  For  the  2002  survey  year,  we  are 
revising  forms  in  the  following  sectors: 
Radio  and  Television  Broadcasting 
(NAICS  5131),  Cable  Networks  and 
Program  Distribution  (NAICS  5132),  and 
Telecommimications  (NAICS  5133). 
BEA  has  requested  the  following 
detailed  expense  items:  contract  labor, 
purchased  communications,  purchased 
utilities  (electricity,  other  utilities), 
taxes  and  license  fees,  legal  and 
accounting  services,  computer  services, 
management  services,  and  purchased 
materials  and  supplies  (expensed 
computer  related  supplies,  other 
purchased  materials).  BEA  also 
requested  additional  detail  on  lease  and 
rental,  and  purchased  repair  and 
maintenance  services  items.  They 
include:  (1)  Land,  buildings,  structures, 
store  space,  and  offices,  and  (2) 
Machinery,  equipment,  and  other  items, 
excluding  computer  software.  Since  the 
detailed  expense  items  are  part  of  items 
currently  reported,  we  don't  expect  an 
increase  in  respondent  burden. 
Additionally,  the  sales  tax  question  will 
be  removed  for  the  2002  survey  year. 

Affected  Public:  Business  or  other  for- 
profit,  not-for-profit  institutions. 

Frequency:  Annually. 

Respondent's  Obligation:  Mandatory. 

Legal  Authority:  Title  13  U.S.C, 
Sections  182,  224  &  225. 

OMB  Desk  Officer:  Susan  Schechter, 
(202)  395-5103. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  virriting  Diana  Hynek, 
Departmental  Paperwork  Clearance 
Officer,  (202)482-3129.  Department  of 
Commerce,  room  6625, 14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230  (or  via  the  Internet  at 
dAvneic@doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Susan  Schechter,  OMB  Desk 


Officer,  room  10201,  New  Executive 
Office  Building.  Washington,  DC  20503. 

Dated:  September  20.  2002. 
Madeleine  Clayton,    . 

Management  Analyst,  Office  of  the  Chief 

Information  Officer. 

(FR  Doc.  02-24347  Filed  9-24-02;  8:45  am] 

BILLING  CODE  3S10-07-P 

DEPARTMENT  OF  COMMERCE 

Submission  For  OMB  Review; 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  U.S.  Census  Bureau. 

Title:  2002  Business  Expenses  Survey. 

Form  Numberfs):  SA-5678(B)  and 
several  others  with  minor  variations. 

Agency  Approval  Number:  None. 

Type  of  Request:  New  collection. 

Burden:  158.710  hours. 

Number  of  Respondents:  95,375. 

Avg.  Hours  Per  Response:  1.66  hours. 

Needs  and  Uses:  The  2002  Business 
Expenses  Survey  will  supplement  basic 
economic  statistics  produced  by  the 
2002  Economic  Census  of  Wholesale 
Trade,  Retail  Trade,  and  Service 
Industries  with  estimates  of  operating 
expenses.  Further,  it  will  provide 
measures  of  value  produced  for 
wholesale  trade  and  retail  trade. 
Essential  measiuement  of  the  Nation's 
economy  requires  compilation  of 
comprehensive  and  reliable  data  on 
both  economic  outputs  (e.g.,  sales)  and 
inputs  (e.g.,  utilities  and  advertising 
expenses).  This  survey  is  the  sole  source 
of  comprehensive  expenses  input  data 
for  covered  industries.  The  Census 
Bureau  will  collect  the  information  by 
means  of  a  mail  canvass  directed  to  a 
sample  of  business  units  that  represent 
one  or  more  domestic  establishments  in 
covered  industries.  Results  will  be 
presented  primarily  in  electronic  reports 
containing  statistical  summaries  by 
industry  for  the  United  States. 

This  information  collection  is  part  of 
the  2002  Economic  Census,  which  is 
required  by  law  imder  Title  13,  United 
States  Code  (U.S.C).  Section  131  of  this 
statute  directs  the  taking  of  a  census  of 
businesses,  including  the  distributive 
trades,  service  establishments,  and 
transportation,  at  5-year  intervals. 
Section  224  makes  reporting  mandatory. 
Section  193  authorizes  surveys  that 
collect  supplementary  statistics  related 
to  the  main  topic  of  the  censuses. 
Finally.  Section  195  permits  the  use  of 
statistical  sampling  methods. 


There  will  be  several  variations  of  the 
prototype  report  form  and  associated 
instruction  sheets  used  in  this 
information  collection.  They  are  all  very 
similar,  varying  primarily  by  a  few 
industry-specific  expense-type  inquiries 
such  as  motor  fuels  expense  for 
transportation. 

'    Affected  Public:  Business  or  other  for- 
profit,  not-for-profit  institutions. 

Frequency:  One-time. 

Respondent's  Obligation:  Mandatory. 

Legal  Authority:  Titie  13  U.S.C. 
Sections  131, 193, 195.  and  224. 

OMB  Desk  Officer:  Susan  Schechter, 
(202) 395-5103. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Diana  Hynek, 
Departmental  Paperwork  Clearance 
Officer,  (202)  482-0266,  Department  of 
Commerce,  room  6625, 14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230  (or  via  the  Internet  at 
dhynek@doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Susan  Schechter,  OMB  Desk 
Officer,  room  10201,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  September  20,  2002 
Madeleine  Clayton, 

Management  Analyst,  Office  of  the  Chief 
Information  Officer. 

[FR  Doc.  02-24348  Filed  9-24-02;  8:45  am] 
BILUNG  CODE  3510-07-P 


DEPARTMENT  OF  COMMERCE 

international  Trade  Administration  ^ 

initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews,  Requests  for  Revocation  in 
Part  and  Deferral  of  Administrative 
Reviews 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Conunerce. 
ACTION:  Notice  of  initiation  of 
antidiimping  and  coimtervailing  duty 
adminisbative  reviews,  requests  for 
revocation  in  part  and  deferral  of 
administrative  review. 

summary:  The  Department  of  Commerce 
(the  Department)  has  received  requests 
to  conduct  administrative  reviews  of 
various  antidimiping  and  coimtervailing 
duty  orders  and  findings  with  August 
anniversary  dates.  In  accordance  with 
the  Department's  regulations,  we  are 
initiating  those  administrative  reviews. 
The  Department  also  received  requests 
to  revoke  two  antidumping  duty  orders 
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in  part  and  to  defer  the  initiation  of  an 
administrative  review  for  one 
antidimiping  duty  order. 
EFFECTIVE  DATE:  September  25,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Holly  A.  Kuga,  Office  of  AD/CVD 
Enforcement,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230,  telephone:  (202) 
482-4737. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  has  received  timely 
requests,  in  accordance  with  19  CFR 
351.213(b)  (2001),  for  administrative 
reviews  of  various  antidimiping  and 
countervailing  duty  orders  and  findings 


with  August  anniversary  dates.  The 
Department  also  received  a  timely 
request  to  revoke  in  part  the 
antidumping  duty  order  on  Pure 
Magnesium  from  Canada. 

During  the  last  anniversary  month, 
the  Department  failed  to  note  that  we 
received  a  timely  request  to  revoke  in 
part  the  antidumping  duty  order  on 
Canned  Pineapple  from  lludland  (67  FR 
55000).  In  addition,  the  Department 
received  &t}m  the  same  party  a  request 
to  defer  for  one  year  the  initiation  of  the 
July  1,  2001  through  June  30.  2002 
adminstrative  review  of  this  exporter  in 
accordance  with  19  CFR  351.213(c).  The 
Department  received  no  objection  to  this 
request  from  any  party  pursuant  to  19 
CFR351.213(c)(l)(ii). 


Initiation  of  Revie«vs 

In  accordance  with  sections  19  CFR 
351.221(c)(l)(i),  we  are  initiating 
administrative  reviews  of  the  following 
antidumping  and  countervailing  duty 
orders  and  findings.  We  intend  to  issue 
the  final  results  of  these  reviews  not 
later  than  August  31,  2003.  On  August 
27.  2002,  (67  FR  55000)  the  Department 
inadvertently  initiated  an  administrative 
review  with  respect  to  one  exporter  of 
Canned  Pineapple  Fruit  from  Thailand. 
We  are  now  rescinding  that  review  and, 
in  accordance  with  19  CFR  351.213(c), 
deferring  for  one  year  the  initiation  of 
the  July  1.  2001  through  June  30.  2002 
administrative  review  of  the 
antidumping  duty  order  on  Canned 
Pineapple  Fruit  from  Thailand  with 
respect  to  that  exporter. 


Period  to  be 
reviewed 


Antidumping  Duty  Prooeedingt 

Argentina 

Oil  Country  Tubular  Goods.  A-357-810 

Acindar  Industrie  Argentina  de  Aceros,  S.A. 

Siderca.  S.A.I.C. 
Brazil 

Seaniless  Pipe.  A-351-826 

V  &  M  do  Brasil  S.A. 
Canada 

Corrosion  Resistant  Cartxxi  Steel  Flat  Products.  A-122-822  t 

Dofasco,  Inc. 

Stelco.  inc. 

Pure  Magnesium,  A-122-814 

.  Magnda  Metallurgy  Inc. 

Norsk  Hydo  Canada,  Inc. 
Italy 

Granular  Polytetrafluoroethylene  (PIPE)  Resin.  A-475-703 

Ausimont  SpA 
Mexico 

Carbon  and  Alloy  Seamless  Standard,  Line  and  Pressure  Pipe  (Over  4^/&  Inches).  A-201-827 

Tubos  de  Aceros  de  Mexico,  S.A. 

Cut-to-Lengtti  Cart>on  Steel  Plate.  A-201-809  

Altos  Homos  de  Mexico,  S.A.  de  C.V. 

Gray  Portland  Cement  and  Clinker.  A-201-802  

GCC  Cementos,  S.A.  de  C.V. 

CEMEX,  S.A.  de  C.V. 

Apasco,  S.A.  de  C.V. 

Oil  Country  Tubular  Goods.  A-201-817 , 

Tubos  de  Acero  de  Mexico  S.A. 
Republic  of  Korea 

Corrosion-Resistant  Cart)on  Steel  Flat  Products.  A-580-816 

Oongbu  Steel  Co.,  Ltd. 

Pohang  Iron  and  Steel  Co.,  Ltd. 

Union  Steel  Manufacturing  Co.,  Ltd. 

Oil  Country  Tubular  Goods,  Other  than  Drill  Pipe,  A-580-825 ^ 

SeAH  Steel  Corporation 

Husteel  Co.,  Ltd.  (formerly  Shinho  Steel  Co..  Ltd.) 

Structural  Steel  Beams,  A-580-841  

Dongkuk  Steel  Mill  Co.,  Ltd. 

INI  Steel  Company  (formerly  Inchon  Iron  &  Steel  Co.,  Ltd.) 
Romania 

Certain  Small  Diameter  Carbon  and  Altoy  Seamless  Standard  Line  and  Pressure  Pipe  (Under  4^/^  Inches),  A-485-805 

Sikx>tub,  S.A. 
The  People's  Republic  of  China 

Petroleum  Wax  Candles,'  A-570-504  r. 

Dongguan  Fay  Candle  Company,  Ltd. 

Generaluxe  Factory 

Guangdong  Xin  Hui  City  Si  Qian  Art  &  Craft  Factory 

Sincere  Factory  Company 


8/1/01-7/31/02 

8/1/01-7/31/02 
8/1/00-7/31/02 
8/1A)1-7/31/02 

8/1A)1-7/31/02 

8/1/01-7/31/02 
8/1/01-7/31/02 
8/1/01-7/31/02 

8/1/01-7/31/02 
8/1/01-7/31/02 

8/1/01-7/31/02 
8/1/01-7/31/02 

8/1/01-7/31/02 
8/1/01-7/31/02 
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Qingdao  Kingking  Applied  Chemistry  Co.,  Ltd. 
DDP  Qingdao 
ADP  (NingtX),  PRC) 
ADR  Shanghai 
Allock  Ltd. 

Amstar  Business  Company  Limited 
Anyway  International  Trading  &  Manufacturing  Co.,  Ltd. 
Huangyan  Imp.  &  Exp.  Corp. 
Aroma  Consumer  Products  (Hangzhou)  Co.,  Ltd. 
Candle  World  Industrial  Co. 
China  Hetjei  Boye  Great  Nation  Candle  Co..  Ltd. 
China  Overseas  Trading  Dalian  Corp. 
China  Packaging  Import  &  Export  Liaoning  Co. 
China  Xinxing  Zhongyuan  (Wuhan)  Imp.  &  Exp. 
CNACC  (Zhejiang)  Imports  &  Export  Co.,  Ltd. 
Cnart  China  Gifts  Import  &  Export  Corp. 
Dalian  Hanbo  Lighting  Co.,  Ltd. 
Dandong  Hengtong  Handcraft  Article  Co.,  Ltd. 
Dandong  Hengtong  Handicraftartcle  Co.,  Ltd. 
Ever-gain  Industrial  Co. 
Excel  Networi<  Limited 
Far  Going  Candle  Gifts  Co.,  Ltd. 
Donjjijeng  Fecund  Imp.  &  Exp.  Co.  Ltd. 
Fujian  Provincial  Arts  &  Crafts  Imp.  &  Exp.  Corp. 
FuKit 

Fushun  Candle  Corporation 

Fushun  Economy  Development  Zone  Xinyang  Candle  Factory 
Fushun  Huaiyuan  Wax  Products  Co.,  Ltd. 
Fushun  Yuhua  Crafts  Factory 

Fushun  Yuanhang  Paraffin  Products  Industrial  Company 
Gansu  Textiles  Imp.  &  Exp.  Corp. 
Green  Islands  Industry  Shanghai  Co.  Ltd. 
Huangyan  Imp.  &  Exp.  Corp. 
Jason  Craft  Corp. 
Jiangsu  Holly  Corporation  - 

Jilin  Province  Arts  and  Crafts 
Jiangsu  Yixing  Foreign  Trade  Corp. 
"  Jintan  Foreign  Trade  Corp. 
Kingking  AC.  Co.,  Ltd. 
Kuehne  &  Nagel  (Hong  Kong)  Beijing 
Kwung's  Intematkjnal  Trade  Co.,  Ltd. 
Liaoning  Arts  &  Crafts  Import  &  Export 
LiaoQing  Native  Product  Import  &  Export  Corporation,  Ltd. 
Liaoning  Light  Industrial  Products  Import  &  Export  Corp. 
Liaoning  Light 

Liaoning  Province  Building  Materials  Industrial  Im 
Liaoning  Xinyuan  Textiles  Import  and  Export 
Li  &  Fung  Trading  Ltd. 
Lu  Ke  Trading  Co.,  Ltd. 
Ningbo  Free  Zone  Top  Rank  Trading  Co. 
Ningbo  Free  Trade  Zone  Weicheng  Trading  Co.,  Ltd. 
Ningbo  Kwung's  Giftware  Co.,  Ltd. 
Ningbo  Kwung's  Import  &  Export  Co. 
Ningbo  Sincere  Designers  &  Manufacturers  Ltd. 
Premier  Candle  Co. 

Qingdao  Allite  Radiance  Candle  Co.,  Ltd. 
Qingdao  Happy  Chemical  Products  Co.,  Ltd. 
Qingdao  Kingking  Applied  Chemistry  Co.,  Ltd. 
Quanzhou  Wenbao  Light  Industry  Co. 
Red  Sun  Arts  Manufacture  (Yixing)  Co.,  Ltd. 
Rk:h  Talent  Trading  Ltd. 
Round-the-Worid  (USA)  Corp. 

Round-the-Worid  International  Trade  &  Trans.  Service  (Tianjin)  Co. 
Seven  Seas  Candle  Ltd. 
Shandong  H&T  Corp. 

Shangdong  Jiaye  General  Merchandise  Co.  Ltd. 
Shandong  Native  Produce  Intemational  Trading  Co.,  Ltd. 
Shanghai  Asian  Development  Int'l  Tr 
Shanghai  Broad  Trading  Co.  Ltd. 
Shanghai  Chamiing  Wax  Co.,  Ltd. 
Shanghai  Gifts  &  Travel 

Shanghai  Gift  &  Travel  Products  Import  &  Export  Corp. 
Shanghai  Jerry  Candle  Co.,  Ltd. 


Period  to  be 
reviewed 


Period  to  be 
reviewed 


Ltd. 


Shanghai  Ornate  Cemdie  Art  Co.,  Ltd. 

Shanghai  New  Star  Im/Ex  Co.,  Ltd. 

Shanghai  Sincere  Gifts  Designers  &  Manufacturers,  Ltd. 

Shanghai  Shen  Hong  Corp. 

Shanghai  Success  Arts  &  Crafts  Factory 

Shanghai  Xietong  Group  0/B  Asia  2  Trading  Company 

Shanghai  Zhen  Hua  c/o  Shanghai  Light  Industrial  Inf  I  Corp.,  Ltd. 

Silkroad  Gifts 

SinrKxi  International 

Suzhou  Industrial  Park  Nam  Kwong  Imp  &  Exp  Co.,  Ltd. 

Suzhou  Industrial  Park  Nam  Kwong  Imp  &  Exp  Co.,  Ltd. 

Tianjin  Native  Produce  Import  &  Export  Group  Corp..  Ltd. 

Taizhou  Intemattonal  Trade  Corp. 

Taizhou  Sungod  Gifts  Co..  Ltd. 

Thi  Group  Ltd.  and  THI  (HK)  Ltd. 

T.H.I..  (HK)  Ltd. 

THI  (HK)  Ltd. 

Tonglu  Tiandi 

Shanghai  Arts  and  Crafts  Compumy 

Universal  Candle  Company  Ltd. 

Weltach 

Worid-Green  (Shangdong)  Corp.,  Ltd. 

World  Way  Intemational  (Xiamen) 

Xi£unen  Aider  Import  &  Export  Company 

Xiamen  C&D  Inc. 

Xietong  (Group)  Co.,  Ltd. 

Zen  Continental  Co.,  Inc.  (Shanghai  Office) 

Zhejiang  Native  Produce  &  Animal  By-Products  Import  &  Export  Corp. 

Zhong  Hang-Scanwell  Intemational 

Zhongnam  Candle 

Zhong  Nam  Industrial  (Intemational)  Co.,  Ltd. 

Zhongxing  Shenyang  Commercial  Buikling  (Group)  Co.,  Ltd. 

SulfanilicAcid2A-570-815 

Boading  Mancheng  Zhenxing  Chemical  Plant 
Xinyu  Chemk»l  Plant 
Yude  Chemk»l  Industry,  Co. 
Zhenxing  Chemk:al  Industry,  Co. 

Countarvailing  Duty  ProcaMlings 

Canada  - 

Altoy  Magnesium,  C-122-815 

Magnola  Metallurgy  Inc. 

Norsk  Hydro  Canada  Inc. 

Pure  Magnesium,  C-122-815 

Magnola  Metallurgy  Inc. 

Norsk  Hydro  Canada  Inc. 
France 

Stainless  Steel  Sheet  and  Strip  in  Coils,  C-427-815  

Ugine  S.A. 

Usinor 
Italy 

Certain  Pasta,  C-475-819 

lAPC  Italia  Sri.* 

'Company  inadvertently  omitted  from  prevk>us  initiatkxi  notne. 
Mexico 

Cut-to-Length  Carbon  Steel  Plate,  C-201-810 

Altos  Homos  de  Mexkx).  S.A.  de  C.V. 
Republk:  of  Korea 

Stainless  Steel  Sheet  and  Strip  in  Coils,  C-580-835 

INI  Steel  Company 

Bf4G  Steel  Company  (formerty  Sammi  Steel  Co.) 

Suspwision  Agreements 


None. 


Deferral  of  Initiation  of  Adminietrative  fteview 


Thailand 

Canned  Pineapple  Fruit.  A-549-813 
Siam  Food  Products  Company.  Ltd. 


8/1/01-7/31/02 


1/1/01-12/31/02 
1/1/01-12/31/02 

1/1/01-12/31/01 

1/1/01—12/31/01 

1/1/01-12/31/01 
1/1/01-12/31/01 


7/1/01-6/30/02 


^  If  one  of  the  above  named  companies  does  not  qualify  for  a  separate  rate,  all  other  exporters  of  petroleum  wax  candles  from  the  People's 
Republk;  of  China  wtio  have  not  qualified  for  a  separate  rate  are  deemed  to  be  covered  by  this  review  as  part  of  tt>e  single  PRC  entity  of  wttk:h 
tfie  named  exporters  are  a  part. 
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2  If  one  of  the  above  named  companies  does  not  qualify  for  a  separate  rate,  all  other  exporters  of  sulfanilic  acid  from  the  Peopte's  Republic  of 
China  who  have  not  qualified  for  a  separate  rate  are  deemed  to  be  covered  by  this  review  as  part  of  the  single  PRC  entity  of  which  the  named 
exporters  are  a  part. 


During  any  administrative  review 
covering  all  or  part  of  a  period  falling 
between  the  first  and  second  or  third 
and  fourth  anniversary  of  the 
publication  of  an  antidumping  duty 
order  under  §  351.211  or  a 
determination  under  §  351.218(f)(4)  to 
continue  an  order  or  suspended 
investigation  (after  sunset  review),  the 
Secretary,  if  requested  by  a  domestic 
interested  party  within  30  days  of  the 
date  of  publication  of  the  notice  of 
initiation  of  the  review,  will  determine 
whether  antidumping  duties  have  been 
absorbed  by  an  exporter  or  producer 
subject  to  the  review  if  the  subject 
merchandise  is  sold  in  the  United  States 
through  an  importer  that  is  affiliated 
with  such  exporter  or  producer.  The 
request  must  include  the  name(s)  of  the 
exporter  or  producer  for  which  the 
inquiry  is  requested. 

Interested  parties  must  submit 
applications  for  disclosure  under 
administrative  protective  orders  in 
accordance  with  19  CFR  351.305. 

These  initiations  and  this  notice  are 
in  accordance  with  section  751(a)  of  the 
Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  1675(a))  and  19  CFR 
351.221(c)(l)(i). 

Dated:  September  20,  2002. 
Holly  A.  Kuga, 

Senior  Office  Director,  Group  II,  Office  4, 
Import  Administration. 
(FR  Doc.  02-24360  Filed  9-24-02:  8:45  am] 

BILUMG  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-875] 

Notice  of  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value  and 
Postponement  of  Final  Determination: 
Non-Malleable  Cast  Iron  Pipe  Fittings 
From  the  People's  Republic  of  China 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  September  25,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Ron 
Trentham  or  Sam  Zengotitabengoa,  AD/ 
CVD  Enforcement,  Office  4,  Group  II, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230;  telephone:  (202)  482-6320  or 
(202)  482-4195,  respectively. 


The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerce  (the 
Department)  regulations  are  to  the 
regulations  codified  at  19  CFR  part  351 
(April  2002). 

Preliminary  Determination 

We  preliminarily  determine  that  non- 
malleable  cast  iron  pipe  fittings  (pipe 
fittings)  from  the  People's  Republic  of 
China  (PRC)  are  being  sold,  or  are  likely 
to  be  sold,  in  the  United  States  at  less 
than  fair  value  (LTFV),  as  provided  in 
section  773  of  the  Act.  The  estimated 
margins  of  sales  at  LTFV  are  shown  in 
the  "Suspension  of  Liquidation"  section 
of  this  notice. 

Case  History 

This  investigation  was  initiated  on 
March  13,  2002.  See  Notice  of  Initiation 
of  Antidumping  Duty  Investigation: 
Non-Malleable  Cast  Iron  Pipe  Fittings 
From  the  People's  Republic  of  China,  67 
FR  12966  (March  20,  2002)  [Initiation 
Notice).^  Since  the  initiation  of  the 
investigation,  the  following  events  have 
occurred. 

On  April  9,  2002,  the  United  States 
International  Trade  Commission  (ITC) 
preliminarily  determined  that  there  is  a 
reasonable  indication  that  an  industry 
in  the  United  States  is  materially 
injured  by  reason  of  pipe  fitting  imports 
from  the  PRC.  See  Non-Malleable  Cast 
Iron  Pipe  Fittings  From  China,  67  FR 
18635  (April  16,  2002).  During  March 
and  April  2002,  the  Department 
provided  participating  parties  with  an 
opportunity  to  comment  on  scope  and 
product  characteristics. 

The  Department  issued  its  non-market 
economy  (NME)  antidumping 
questioimaire  ^  to  the  companies  Beijing 
Metals  &  Minerals,  Beijing  Tongxian 


'  The  petitioners  in  this  investigation  are  Anvil 
International.  Inc.  and  Ward  Manufacturing,  Inc. 

2  In  NME  instances.  Section  A  of  the 
questionnaire  requests  general  information 
concerning  a  company's  corf)orate  structure  and 
business  practices,  the  merchandise  under 
investigation  that  it  sells,  and  the  manner  in  which 
it  sells  that  merchandise  in  all  of  its  markets. 
Section  C  requests  a  complete  listing  of  U.S.  sales. 
Section  D  requests  information  on  the  factors  of 
production  of  the  merchandise  sold  in  or  to  the 
United  States.  Section  E  requests  information  on 
further  manufacturing. 


Yongxin  Shop,  China  Unicom,  Jinan 
Meide  Casting  Co.,  Ltd.  (JMC),  and 
Shanghai  Foreign  Trade  Enterprises  Co., 
Ltd.  (SFTEC),  the  PRC  Ministry  of 
Foreign  Trade  &  Economic  Cooperation 
(MOFTEC),  and  the  Embassy  of  the  PRC 
in  Washington,  DC,  on  May  7,  May  14, 
and  May  20,  respectively.  The 
Department  requested  that  MOFTEC 
send  the  questioimaire  to  the  companies 
who  manufacture  and  export  non- 
malleable  cast  iron  pipe  fittings  to  the 
United  States,  as  well  as  manufacturers 
who  produce  non-malleable  cast  iron 
pipe  fittings  for  companies  who  were 
engaged  in  exporting  subject 
merchandise  to  the  United  States  during 
the  period  of  investigation  (POI).  Only 
JMC  and  SFTEC  responded  to  the 
Department's  questionnaire.  The 
Department  issued  supplemental 
questionnaires  to  JMC  and  SFTEC, 
where  appropriate. 

On  July  11,  2002,  pursuant  to  section 
733(c)(1)(B)  of  the  Act,  the  Department 
postponed  the  preliminary 
determination  of  this  investigation  until 
September  19,  2002.  See  Non-Malleable 
Cast  Iron  Pipe  Fittings  From  the 
People's  Republic  of  China: 
Postponement  of  Preliminary 
Determination  of  Antidumping  Duty 
Investigation,  67  FR  50866  (August  6, 
2002). 

Postponement  of  the  Final 
Determination 

Section  735(a)(2)  of  the  Act  provides 
that  a  final  determination  may  be 
postponed  until  not  later  than  135  days 
after  the  date  of  the  publication  of  the 
preliminary  determination  if,  in  the 
event  of  an  affirmative  preliminary 
determination,  a  request  for  such 
postponement  is  made  by  exporters  who 
account  for  a  significant  proportion  of 
exports  of  the  subject  merchandise,  or  in 
the  event  of  a  negative  preliminary 
determination,  a  request  for  such 
postponement  is  made  by  the 
petitioners.  The  Department's 
regulations,  at  19  CFR  351.210(e)(2), 
require  that  requests  by  respondents  for 
postponement  of  a  final  determination 
be  accompanied  by  a  request  for  an 
extension  of  the  provisional  measures 
from  a  four-month  period  to  not  more 
than  six  months. 

On  September  13,  2002,  JMC 
requested  that,  in  the  event  of  an 
affirmative  preliminary  determination 
in  this  investigation,  the  Department 
postpone  its  final  determination  imtil 
135  days  after  the  publication  of  the 
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preliminary  determination.  JMC  also 
included  a  request  to  extend  the 
provisional  measures  to  not  more  than 
six  months  after  the  publication  of  the 
preliminary  determination. 
Accordingly,  in  accordance  with  section 
351.210(e)ofthe  Department's 
Regulations,  because  we  have  made  an 
affirmative  preliminary  determination, 
the  requesting  party  accounts  for  a 
significant  proportion  of  exports  of  the 
subject  merchandise,  and  no  compelling 
reasons  exist  to  deny  the  request,  we 
have  postponed  the  final  determination 
until  not  later  than  135  days  after  the 
date  of  the  publication  of  tiie 
preliminary  determination,  and  are 
extending  the  provisional  measures 
accordingly.  See  JMC's  letter  to  the 
Assistant  Secretary,  dated  September 
13,  2002. 

Period  of  Investigation 

The  POI  is  July  1,  2001,  through 
December  31,  2001.  This  period 
corresponds  to  the  two  most  recent 
fiscal  quarters  prior  to  the  month  of  the 
filing  of  the  petition  {i.e.,  February 
2002).  See  19  CFR  351.204(b)(1). 

Scope  of  Investigation 

For  piirposes  of  this  investigation,  the 
products  covered  are  finished  and 
unfinished  non-malleable  cast  iron  pipe 
fittings  with  an  inside  diameter  ranging 
from  V4  inch  to  6  inches,  whether 
threaded  or  un-threaded,  regardless  of 
industry  or  proprietary  specifications. 
The  subject  fittings  include  elbows,  ells, 
tees,  crosses,  and  reducers  as  well  as 
flanged  fittings.  These  pipe  fittings  are  . 
also  known  as  cast  iron  pipe  fittings  or 
gray  iron  pipe  fittings,  lliese  cast  iron 
pipe  fittings  are  normally  produced  to 
ASTM  A-126  and  ASME  B.16.4 
specifications  and  are  threaded  to 
ASME  Bl.20.1  specifications.  Most 
building  codes  require  that  these 
products  are  Underwriters  Laboratories 
(UL)  certified.  The  scope  does  not 
include  cast  iron  soil  pipe  fittings  or 
grooved  fittings  or  grooved  couplings. 

Fittings  that  are  made  out  of  ductile 
iron  that  have  the  same  physical 
characteristics  as  the  gray  or  cast  iron 
fittings  subject  to  the  scope  above  or 
which  have  the  same  physical 
characteristics  and  are  produced  to 
ASME  B.16.3,  ASME  B.16.4,  or  ASTM 
A-395  specifications,  threaded  to  ASME 
Bl.20.1  specifications  and  UL  certified, 
regardless  of  metallurgical  differences  . 
between  gray  and  ductile  iron,  are  also 
included  in  the  scope  of  this  petition. 
These  ductile  fittings  do  not  include 
grooved  fittings  or  grooved  couplings. 
Ductile  cast  iron  fittings  with 
mechanical  joint  ends  (MJ),  or  push  on 
ends  (PO),  or  flanged  ends  and 


produced  to  the  American  Water  Works 
Association  (AWWA)  specifications 
AWWA  Clio  or  AWWA  C153  are  not 
included. 

Imports  of  covered  merchandise  are 
classifiable  in  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS) 
imder  item  nimibers  7307.11.00.30, 
7307.11.00.60,  7307.19.30.60  and 
7307.19.30.85.  HTSUS  subheadings  are 
provided  for  convenience  and  Customs 
purposes.  The  written  description  of  the 
scope  of  this  proceeding  is  dispositive. 

Class  or  Kind  of  Merchandise 

In  accordance  with  the  preamble  to 
our  regulations  (see  Antidumping 
Duties;  Countervailing  Duties;  Final 
Rule,  62  FR  27295,  27323  (May  19, 
1997)),  we  set  aside  a  period  of  time  for 
parties  to  raise  issues  regarding  product 
coverage  and  encouraged  all  parties  to 
submit  comments  within  20  days  from 
the  publication  of  the  Initiation  Notice. 
See  Initiation  Notice,  67  FR  at  12966. 
Interested  parties  submitted  such 
comments  by  April  9,  2002. 

On  April  9,  2002,  JDH  Pacific,  Inc. 
(JDH),  a  U.S.  importer  of  ductile  iron 
pipe  fittings  from  the  PRC  and  an 
interested  party,  under  section  771(9){A) 
of  the  Act,  requested  that  the 
Department  determine  that  there  are  two 
separate  classes  or  kinds  of  merchandise 
imder  investigation:  gray  iron  pipe 
fittings  and  ductile  iron  pipe  fittings. 
JDH  further  requested  that  the 
Department  establish  a  separate 
antidumping  investigation  with  respect 
to  ductile  iron  pipe  fittings  and  then 
terminate  the  investigation  because  the 
petitioners  do  not  produce  ductile  iron 
pipe  fittings  and,  thus,  do  not  qualify  as 
interested  parties  under  section 
771(9)(C)  with  respect  to  an 
antidumping  investigation  of  ductile 
fittings  from  the  PRC.  For  the  reasons 
outlined  below,  we  determine  that    . 
ductile  iron  pipe  fittings  and  gray  iron 
pipe  fittings  do  not  constitute  separate 
classes  or  kinds  of  merchandise. 

In  past  cases  where  the  Department 
has  been  called  upon  to  determine  the 
number  of  classes  or  kinds  of 
merchandise  under  investigation,  we 
have  based  our  analysis  on  the  criteria 
set  forth  by  the  Court  of  International 
Trade  in  Diversified  Products  v.  United 
States,  6  CIT  155,  572  F.  Supp.  883 
(1983)  (Diversified  Products).  See  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Sulfer  Dyes,  Including  Vat 
Dyes,  From  the  United  Kingdom,  58  FR 
3253  (January  8, 1993)  (Sulfer  Dyes). 
According  to  Diversified  Products,  the 
Department  may  rely  upon  the 
following  fiactors  in  determining 
whether  products  belong  to  the  same 
class  or  Idnd  of  merchandise:  (1)  The 


physical  characteristics  of  the 
merchandise;  (2)  the  ultimate  use  of  the 
merchandise:  (3)  the  expectations  of  the 
ultimate  user;  (4)  the  channels  of  trade 
in  which  the  product  is  sold;  (5)  the 
maimer  in  which  the  product  is 
advertised. 

Regarding  four  of  the  five  Diversified 
Products  criteria  (i.e.,  ultimate  use. 
expectations  of  the  ultimate  user, 
channels  of  trade,  and  maimer  of 
advertising],  we  find  that  there  are  no 
differences  between  the  two  tyj>es  of 
pipe  fittings.  Both  ductile  iron  pipe 
fittings  and  gray  iron  pipe  fittings  have 
the  same  uses  and  the  expectations  of 
the  ultimate  users  are  the  same  for  both 
products.  Further,  both  products  move 
through  the  same  channels  of 
distribution  and  are  advertised  and 
displayed  in  the  same  maimer. 

With  respect  to  the  remaining 
Diversified  Products  criterion  (the 
physical  characteristics  of  the 
merchandise),  we  note  that,  when 
examining  differences  in  physical 
characteristics  in  the  context  of  class  or 
kind  analysis,  the  Department  looks  for 
clear  dividing  lines  between  product 
groups,  not  merely  the  presence  or 
absence  of  physical  differences  between 
certain  products.  In  this  specific 
instance,  although  there  are  physical 
differences  between  ductile  iron  pipe 
fittings  and  gray  fittings  (elasticity, 
impact  resistance,  and  strength/weight), 
ductile  iron  pipe  fittings  and  gray  iron 
pipe  fittings  are  comparable  in 
castability,  ease  of  machining,  vibration 
damping,  surface  hardenability, 
corrosion  resistance,  and  wear 
resistance.  Therefore,  while  there  are 
physical  differences  between  ductile 
iron  pipe  fittings  and  gray  iron  pipe 
fittings,  we  find  that  these  physical 
differences  are  not  so  great  or  so  clearly 
delineated  as  to  form  the  sole  basis  for 
determining  that  these  products 
constitute  separate  classes  or  kinds  of 
merchandise.  In  other  words,  the 
physical  differences  among  these 
products  are  not  by  themselves  proof  of 
different  classes  or  kinds  of 
merchandise.  See  Sulfer  Dyes  58  FR 
3253. 

In  light  of  the  Diversified  Products 
criteria,  our  analysis  of  ductile  iron  pipe 
fittings  and  gray  iron  pipe  fittings 
supports  a  finding  that  these  products 
constitute  a  single  class  or  kind  of 
merchandise.  (For  a  more  detailed 
discussion  of  this  issue,  see 
Memorandum  regarding  class  or  kind 
determination,  fr^om  Holly  A.  Kuga, 
Senior  Director,  to  Bernard  T.  Camau. 
Deputy  Assistant  Secretary,  dated 
concurrenUy  with  this  notice.) 
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Non-Market  Economy  Country  Stqtus 

The  Department  has  treated  the  PRC 
as  an  NME  country  in  all  its  past 
antidumping  investigations.  See  Notice 
of  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Circular 
Welded  Carbon-Quality  Steel  Pipe  From 
the  People's  Republic  of  China,  67  FR 
36570,  36571  (May  24,  2002);  and 
Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Structured 
Steel  Beams  From  the  People's  Republic 
of  China,  67  FR  35479.  35480  (May  20, 
2000);  and  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value  Certain:  Folding  Metal 
Tables  and  Chairs  From  the  People's 
Republic  of  China,  67  FR  20090  (April 
24,  2002).  In  accordance  with  section 
771(18)(C)  of  the  Act,  any  determination 
that  a  foreign  country  is  an  NME 
country  shall  remain  in  effect  until 
revoked.  No  party  to  this  investigation 
has  sought  revocation  of  the  NME  status 
of  the  PRC.  Therefore,  pursuant  to 
section  771(18)(C)  of  the  Act,  the 
Department  will  continue  to  treat  the 
PRC  as  an  NME  country. 

When  the  Department  is  investigating 
imports  from  an  NME  country,  section 
773(e)(1)  of  the  Act  directs  the 
Department  to  base  normal  value  (NV) 
on  the  NME  producer's  factors  of 
production,  valued  in  a  comparable 
market  economy  that  is  a  significant 
producer  of  comparable  merchandise. 
The  sources  of  individual  factor  prices 
are  discussed  imder  the  "Normal  Value" 
section,  below. 


Separate  Rates 

In  an  NME  proceeding,  the 
Department  presumes  that  all 
companies  within  the  coimtry  are 
subject  to  governmental  control  and 
should  be  assigned  a  single 
antidumping  duty  rate  unless  the 
respondent  demonstrates  the  absence  of 
both  de  jure  and  de  facto  governmental 
control  over  its  export  activities.  See 
Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Bicycles  From 
the  People's  Republic  of  China.  61  FR 
19026, 19027  (April  30, 1996).  JMC  and 
SFTEC  have  provided  the  requested 
company-specific  separate  rates 
information  and  have  indicated  that 
there  is  no  element  of  government 
ownership  or  control  over  their 
operations.  We  have  considered 
whether  JMC  and  SFTEC  are  eligible  for 
a  separate  rate  as  discussed  below. 

The  Department's  separate-rates  test  is 
not  concerned,  in  general,  with 
macroeconomic/border-type  controls 
[e.g.,  export  licenses,  quotas,  and 
minimum  export  prices),  particularly  if 
these  controls  are  imposed  to  prevent 


dumping.  Rather,  the  test  focuses  on 
controls  over  the  export-related 
investment,  pricing,  and  output 
decision-making  process  at  the 
individual  firm  level.  See  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Cut-to-Length 
Carbon  Steel  Plate  From  Ukraine,  62  FR 
61754,  61757  (November  19, 1997); 
Tapered  Roller  Bearings  and  Parts 
Thereof  Finished  and  Unfinished,  From 
the  People's  Republic  of  China:  Final 
Results  of  Antidumping  Duty 
Administrative  Review,  62  FR  61276, 
61279  (November  17, 1997)";  and  Notice 
of  Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Honey  From  the 
People's  Republic  of  China,  60  FR 
14725, 14727  (March  20,  1995). 
To  establish  whether  a  firm  is 
sufficiently  independent  from 
government  control  to  be  entitled  to  a 
separate  rate,  the  Department  analyzes 
each  exporting  entity  imder  a  test 
arising  out  of  the  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Sparklers 
From  the  People's  Republic  of  China,  56 
FR  20588  (May  6, 1991),  as  modified  in 
the  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Silicon  Carbide  From 
the  People's  Republic  of  China,  59  FR 
22585,  22587  (May  2, 1994)  (Silicon 
Carbide).  Under  this  test,  the 
Department  assigns  separate  rates  in 
NME  cases  only  if  an  exporter  can 
demonstrate  the  absence  of  both  dejure 
and  de  facto  governmental  control  over 
its  export  activities.  See  Silicon  Carbide 
and  the  Notice  of  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Furfuryl 
Alcohol  From  the  People's  Republic  of 
China,  60  FR  22544,  22545  (May  8, 
1995). 

1 .  Absence  of  De  Jure  Control 

The  Department  considers  the 
following  de  jure  criteria  in  determining 
whether  an  individual  company  may  be 
granted  a  separate  rate:  (1)  An  absence 
of  restrictive  stipulations  associated 
with  an  individual  exporter's  business 
and  export  licenses;  (2)  any  legislative 
enactments  decentralizing  control  of 
companies;  and  (3)  any  other  formal 
measures  by  the  government 
decentralizing  control  of  compaiues. 

JMC  and  SFTEC  have  placed  on  the 
record  a  number  of  documents  to 
demonstrate  the  absence  of  de  jure 
control,  including  their  business 
licenses,  and  the  "Company  Law  of  the 
People's  Republic  of  China"  of 
December  29, 1993.  Other  than  limiting 
JMC's  and  SFTEC's  operations  to  the 
activities  referenced  in  the  license,  we 
noted  no  restrictive  stipulations 
associated  with  the  license.  In  addition, 
in  previous  cases,  the  Department  has 
analyzed  the  "Company  Law  of  the 


People's  Republic  of  China"  and  found 
that  it  establishes  an  absence  of  dejure 
control.  See,  e.g.,  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Partial-Extension 
Steel  Drawer  Slides  With  Rollers  From 
the  People's  Republic  of  China,  60  FR 
54472,  54474  (October  24, 1995).  We 
have  no  information  in  this  proceeding 
which  would  cause  us  to  reconsider  this 
determination.  Therefore,  based  on  the 
foregoing,  we  have  prelinunarily  found 
an  absence  of  de  jure  control. 

2.  Absence  of  De  Facto  Control 

The  Department  typically  considers 
four  factors  in  evaluating  whether  each 
respondent  is  subject  to  de  facto 
governmental  control  of  its  export  . 
functions:  (1)  Whether  the  export  prices 
are  set  by,  or  subject  to,  the  approval  of 
a  governmental  authority;  (2)  whether 
the  respondent  has  authority  to 
negotiate  and  sign  contracts  and  other 
agreements;  (3)  whether  the  respondent 
has  autonomy  frt>m  the  government  in 
making  decisions  regarding  the 
selection  of  its  management;  and  (4)    ^ 
whether  the  respondent  retains  the 
proceeds  of  its  export  sales  and  makes 
independent  decisions  regarding 
disposition  of  profits  or  financing  of 
losses. 

With  regard  to  the  issue  of  de  facto 
control,  JMC  and  SFTEC  have  reported 
the  following:  (1)  There  is  no 
government  participation  in  setting 
export  prices;  (2)  their  managers  have 
authority  to  bind  sales  contracts;  (3) 
they  do  not  have  to  notify  any 
government  authorities  of  their 
management  selection,  and  (4)  there  are 
■  no  restrictions  on  the  use  of  their  export 
revenue  and  they  are  responsible  for 
financing  their  own  losses. 
Additionally.  JMC's  and  SFTEC's 
questionnaire  responses  do  not  suggest 
that  pricing  is  coordinated  among 
exporters.  Fiuthermore.  our  analysis  of 
JMC's  and  SFTEC's  questionnaire 
responses  reveals  no  other  information 
indicating  governmental  control  of 
export  activities.  Therefore,  based  on 
the  information  provided,  we 
preliminarily  determine  that  there  is  an 
absence  of  de  facto  government  control 
over  JMC's  and  SFTEC's  export 
functions.  Consequently,  we 
preliminarily  determine  that  JMC  and 
SFTEC  have  met  the  criteria  for  the 
application  of  separate  rates.  (For  a 
more  detailed  discussion  of  this  issue, 
see  Memorandum  to  Holly  A.  Kuga, 
Senior  Director.  Re  Separate  Rates 
Analysis  for  Preliminary  Determination, 
dated  concurrently  with  this  notice.) 
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The  PRC-Wide  Rate 

In  all  NME  cases,  the  Department 
makes  a  rebuttable  presimiption  that  all 
exporters  located  in  the  NME  coimtry 
comprise  a  single  exporter  under 
common  government  control,  the  "NME 
entity."  Although  the  Department 
provided  all  PRC  exporters  of  the 
subject  merchandise,  including  Beijing 
Metals  &  Minerals,  Beijmg  Tongxian 
Yongxin  Shop,  China  Unicom,  Jinan 
Meide  Casting  Co.,  Ltd.  (JMC),  and 
Shanghai  Foreign  Trade  Enterprises  Co., 
Ltd.  (SFTEC),  the  PRC  Ministry  of 
Foreign  Trade  &  Economic  Cooperation 
(MOFTEC),  and  the  Embassy  of  the  PRC 
in  Washington,  DC,  with  the 
opportunity  to  respond  to  its 
questionnaire,  only  JMC  and  SFTEC 
submitted  responses  thereto.  However, 
our  review  of  U.S.  import  statistics 
reveals  that  there  are  other  PRC 
companies,  in  addition  to  JMC  and 
SFTEC,  that  exported  pipe  fittings  to  the 
United  States  during  the  POL  Because 
these  exporters  did  not  submit  a 
response  to  the  Department's 
questionnaire,  and  thus  did  not 
demonstrate  their  entitlement  to  a 
separate  rate,  we  have  implemented  the 
Department's  rebuttable  presumption 
that  these  exporters  constitute  a  single 
enterprise  under  common  control  by  the 
PRC  government,  and  we  are  applying 
adverse  facts  available  to  determine  the 
single  antidumping  duty  rate,  the  PRC- 
wide  rate,  applicable  to  all  other  PRC 
exporters  comprising  this  single 
enterprise.  See,  e.g.,  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Synthetic  Indigo  From  the 
People's  Republic  of  China,  65  FR 
25706,  25707  (May  3,  2000). 

Use  of  Facts  Otherwise  Available 

Section  776(a)(2)  of  the  Act  provides 
that,  if  an  interested  party  withholds 
information  that  has  been  requested  by 
the  Department,  foils  to  provide  such 
information  in  a  timely  manner  or  in  the 
form  or  manner  requested,  significantly 
impedes  a  proceeding  under  the 
antidumping  statute,  or  provides 
information  which  cannot  be  verified, 
the  Department  shall  use,  subject  to 
sections  782(d)  and  (e)  of  the  Act.  facts 
otherwise  available  in  reaching  the 
applicable  determination.  As  explained 
above,  some  exporters  of  the  subject 
merchandise  felled  to  respond  to  the 
Department's  request  for  information. 
The  failure  of  these  exporters  to  respond 
significantly  impedes  this  proceeding. 
Thus,  pursuant  to  section  776(a)  of  the 
Act.  in  reaching  our  preliminary 
determination,  we  have  based  the  PRC- 
wide  rate  on  total  facts  available. 


In  applying  facts  otherwise  available, 
section  776(b)  of  the  Act  provides  that, 
if  the  Department  finds  that  an 
interested  party  "has  failed  to  cooperate 
by  not  acting  to  the  best  of  its  ability  to 
comply  with  a  request  for  information," 
the  Department  may  use  information 
that  is  adverse  to  the  interests  of  that 
party  as  facts  otherwise  available. 
Adverse  inferences  are  appropriate  "to 
ensure  that  the  party  does  not  obtain  a 
more  favorable  result  by  failing  to 
cooperate  than  if  it  had  cooperated 
fully."  See  Statement  of  Administrative 
Action  SAA  accompanying  the  URAA, 
H.R.  Doc.  No.  316, 103d  Cong.,  2d 
Session  at  870  (1994).  Furthermons, 
"affirmative  evidence  of  bad  feith  on  the 
part  of  the  respondent  is  not  required 
before  the  Department  may  make  an 
adverse  inference."  See  Antidumping 
Countervailing  Duties:  Final  Rule,  62  FR 
27296.  27340  (May  19. 1997).  hi  this 
case,  the  complete  failure  of  these 
exporters  to  respond  to  the 
Department's  requests  for  information 
constitutes  a  failure  to  cooperate  to  the 
best  of  their  ability. 

An  adverse  inference  may  include 
reliance  on  information  derived  from 
the  petition,  the  final  determination  in 
the  investigation,  any  previous  review, 
or  any  other  information  placed  on  the 
record.  See  section  776(b)  of  the  Act. 
However,  section  776(c)  of  the  Act 
provides  that,  when  the  Department 
relies  on  secondary  information  rather 
than  on  information  obtained  in  the 
course  of  an  investigation  or  review,  the 
Department  shall,  to  the  extent 
practicable,  corroborate  that  information 
frtim  independent  sources  that  are 
reasonably  at  its  disposal.  Independent 
sources  may  include  published  price 
lists,  official  import  statistics  and 
customs  data,  and  information  obtained 
from  interested  parties  during  the 
particular  investigation  or  review.  See 
SAA  at  870  and  19  C.F.R.  351.308(d). 
"Corroborate"  means  that  the 
Department  will  satisfy  itself  that  the 
secondary  information  to  be  used  has 
probative  value.  Id.  To  corroborate 
secondary  information,  the  Department 
will,  to  the  extent  practicable,  examine 
the  reliability  and  relevance  of  the 
information  used.  See  Tapered  Roller 
Bearings  and  Parts  Thereof,  Finished 
and  Unfinished,  from  Japan,  and 
Tapered  Roller  Bearings,  Four  Inches  or 
Less  in  Outside  Diameter,  and 
Components  Thereof,  from  Japan; 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Reviews  and 
Partial  Termination  of  Administrative 
Reviews,  61  FR  57391,  57392  (November 
6, 1996). 

For  oiir  preliminary  determination,  as 
adverse  fects  available,  we  have  used  as 


the  PRC-wide  nte  the  recalculated 
dimiping  margin  from  the  petition  (see 
below).  In  the  petition,  the  petitioners 
based  export  price  (EP)  on  import  values 
submitted  to  the  U.S.  Customs  Service. 
For  the  NV  calculation,  the  petitioners 
based  the  factors  of  production,  as 
defined  by  section  773(c)(3)  of  the  Act 
(raw  materials,  labor,  energy,  and 
representative  capital  costs)  on  the 
quantities  of  inputs  used  by  the 
petitioners. 

With  regard  to  the  EP  calculation  in 
the  petition,  the  information  relied  upon 
was  based  on  publicly  available  sources, 
that  is,  official  U.S.  government 
statistics;  therefore,  we  find  that  the 
U.S.  price  bom  the  petition  margin  is 
sufficiently  corroborated.  To  corroborate 
the  petitioners'  NV  calculations,  we 
compared  the  petitioners'  factor 
consumption  data  to  that  data  on  the 
record  of  this  investigation.  As 
discussed  in  a  separate  memorandimi  to 
the  file,  we  found  that  the  factors 
consimiption  data  in  the  petition  were 
reasonable  and  of  probative  value.  See 
the  Memorandum  to  the  File  Regarding 
Corroboration  of  the  Petition  Data  for 
the  PRC-Wide  Entity,  dated  September 
19.  2002.  The  values  for  the  factors  of 
production  in  the  petition  were  based 
on  publicly  available  information  for 
comparable  inputs;  therefore,  we  find 
that  these  Indian  surrogate  values  are 
sufficiently  corroborated. 

As  a  result  of  this  calciUation,  the 
PRC-wide  rate,  for  the  preliminary 
determination,  is  55.13  percent.  For  the 
final  determination,  the  Department  will 
consider  all  information  on  the  record  at 
the  time  of  the  final  determination  for 
the  purpose  of  determining  the  most 
appropriate  final  PRC-wide  margin. 

Fair  Value  Comparison 

To  determine  whether  JMC's  and 
SFTEC's  sales  of  pipe  fittings  to 
customers  in  the  United  States  were 
made  at  LTFV,  we  compared  EP  to  NV, 
calculated  using  our  NME  methodology, 
as  described  in  the  "Export  Price"  and 
"Normal  Value"  sections  of  this  notice 
below.  In  accordance  with  section 
777A(d)(l)(A)(i)  of  the  Act.  we 
calculated  weighted-average  EPs. 

Export  Price 

We  used  an  EP  methodology  in 
accordance  with  section  772(a)  of  the 
Act  because  JMC  and  SFTEC  sold 
subject  merdiandise  to  unaffiliated  U.S. 
customers  prior  to  importation  and 
because  a  constructed  export  price 
methodology  was  not  otherwise 
warranted.  At  the  time  of  sale,  JMC  and 
SFTEC  knew  that  its  reported  sales  of 
the  subject  merchandise  were  destined 
for  the  United  States. 
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We  calculated  EP  based  on  the 
packed,  delivered  prices  charged  to  the 
first  unaffi  hated  customer  for 
exportation  to  the  United  States.  Where 
appropriate,  we  made  deductions  from 
the  starting  price  (gross  unit  price)  for 
foreign  inland  freight,  brokerage  and 
handling,  international  freight,  and 
marine  insurance.  Where  foreign  inland 
freight,  marine  insurance,  and  brokerage 
and  handling  were  provided  by  NME 
companies,  we  used  surrogate  values 
from  India  to  value  these  expenses  [see 
the  Factors  of  Production  Valuation 
Memorandum  dated  September  19, 
2002,  on  file  in  the  Central  Records  Unit 
(CRU)  located  in  B-099  of  the  main 
Department  of  Commerce  building).  For 
sales  with  international  freight  provided 
by  NME  shipping  companies  we  used  as 
the  surrogate  value  a  freight  cost 
obtained  from  U.S.  customs  import 
statistics  (see  the  Factors  of  Production 
Valuation  Memomndum). 

Normal  Value 

1.  SiuTogate  Country 

Section  773(c)(4)  of  the  Act  requires 
that  the  Department  value  the  NME 
producer's  factors  of  production,  to  the 
extent  possible,  on  the  prices  or  costs  of 
factors  of  production  in  one  or  more 
market  economy  countries  that  are:  (1) 
At  a  level  of  economic  development 
comparable  to  that  of  the  NME  country; 
and  (2)  significant  producers  of 
comparable  merchandise.  The 
Department's  Office  of  Policy  initially 
identified  five  countries  that  are  at  a 
level  of  economic  development 
comparable  to  the  PRC  in  terms  of  per 
capita  GNP  and  the  national  distribution 
of  labor.  Those  countries  are  India, 
Pakistan,  Indonesia,  Sri  Lanka  and  the 
Philippines  (see  the  Memorandum  From 
Jeffrey  May  to  Holly  Kuga  dated  May  17, 
2002,  on  file  in  the  CRU).  Furthermore, 
based  on  import  statistics,  India  was  the 
most  significant  producer  of  comparable 
merchandise.  Therefore,  we  have 
preliminarily  calculated  NV  by  applying 
Indian  values  to  JMC's  and  SFTEC's 
factors  of  production. 

2.  Factors  of  Production 

In  their  questioimaire  responses,  JMC 
and  SFTEC  reported  factors  of 
production  for  the  manufactiuers  of  the 
subject  merchandise  during  the  POL 
The  factors  of  production  include:  (1) 
Hours  of  labor  required;  (2)  quantities  of 
raw  materials  employed;  (3)  amounts  of 
energy  and  other  utilities  consumed; 
and  (4)  representative  capital  costs.  See 
section  773(c)(3)  of  the  Act.  To  calculate 
NV,  we  multiplied  the  reported  per-imit 
quantities  by  publicly  available 
siuTogate  values  from  India. 


The  surrogate  values  employed  for  the 
production  of  non-malleable  cast  iron 
pipe  fittings  were  used  because  of  their 
quality,  specificity,  and 
contemporaneity.  For  those  values  not 
contemporaneous  with  the  POL  we 
adjusted  the  values  to  account  for 
inflation  using  wholesale  price  indices 
published  in  the  International  Monetary 
Fund's  International  Financial 
Statistics.  As  appropriate,  we  included 
freight  costs  in  input  prices  to  make 
them  delivered  prices.  Specifically,  we 
added  to  the  surrogate  values  a 
surrogate  freight  cost  calculated  using 
the  shorter  of  the  reported  distance  from 
the  domestic  input  supplier  to  the 
factory  processing  subject  merchandise 
or  the  distance  from  the  nearest  seaport 
to  the  relevant  factory.  This  adjustment 
is  in  accordance  with  the  Court  of 
Appeals  for  the  Federal  Circuit's 
decision  in  Sigma  Corp.  v.  United 
States,  117  F.  3d  1401, 1407-1408  (Fed. 
Cir.  1997). 

We  valued  material  inputs  and 
packing  materials  (including  steel  scrap, 
pig  iron,  limestone,  ferrosilicon, 
ferromanganese,  cast  iron  scrap, 
protective  cover,  innoculant,  nodulizer, 
lubricating  oil,  cartons,  wooden  crates, 
woven  bags,  anti-rusting  oil,  plastic 
sheet,  adhesive  tape,  wood,  and  nails) 
using  publicly  available  2001  Indian 
import  statistics  from  the  appropriate 
Indian  Trade  Classification  categories. 
based  on  the  Harmonized  Commodity 
Description  and  Coding  System  (HS), 
published  by  the  Monthly  Statistics  of 
the  Foreign  Trade  of  India.  Volume  II: 
Imports  (Indian  Import  Statistics). 

For  energy,  we  valued  foundry  coke, 
coal,  and  firewood  using  Indian  Import 
Statistics.  We  valued  electricity  using 
the  1997  Indian  Industrial  rate  as 
reported  by  the  International  Energy 
Agenc7  (lEA)  in  Energy,  Prices,  and 
Taxei,  2nd  Quarter  2000  (EPT  2000) 
multiplied  by  on  inflator  to  make  the 
value  contempoianeous  with  the  POL 
This  method  was  used  in  the  notice  of 
Final  Results  of  Antidumping  Duty 
Administrative  Review, 
Silicomanganese  From  the  People's 
Republic  of  China  (Silicomanganese),  65 
FR  31514  (May  18,  2000). 

We  valued  labor  using  the  latest 
regression-based  wage  rate  for  China 
found  on  Import  Administration's  Web 
page  (http://ia.ita.doc.gov/wages/)  as    _ 
described  in  19  CFR  351.408(c)(3). 

To  value  foreign  inland  truck  freight 
costs,  we  relied  upon  per  kilometer 
price  quotes  used  by  the  Department  in 
the  Notice  of  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Bulk 
Aspirin  From  the  People's  Republic  of 
China,  65  FR  33805  (May  25,  2000), 
multiplied  by  an  inflator  to  make  the 


value  contemporaneous  with  the  POL 
To  value  foreign  inland  rail  freight 
costs,  we  relied  upon  per  kilometer 
price  quotes  from  the  July  2001  Reserve 
Bank  of  India  Bulletin,  multiplied  by  an 
inflator  to  make  the  value 
contemporaneous  with  the  POL  To 
value  foreign  inland  boat  freight  costs, 
we  relied  upon  per  kilometer  price 
quotes  cabled  to  the  Department  fitjm 
die  U.S.  consulate  in  Bombay,  India, 
diuing  the  Antidumping  Duty 
Investigation  of  Certain  Helical  Spring 
Lock  Washers  from  the  People's 
Republic  of  China.  58  FR  48833 
(September  20, 1993),  multiplied  by  an 
inflator  to  make  the  value 
contemporaneous  with  the  POL  We 
valued  ocean  freight,  marine  insurance, 
and  brokerage  and  handling  using  the 
rates  in  effect  in  India,  for  diese 
expenses,  which  were  reported  in  the 
public  version  of  the  questionnaire 
response  placed  on  the  record  in  Certain 
Stainless  Steel  Wire  Rod  From  India: 
Final  Results  of  Administrative  and  New 
Shipper  Review.  64  FR  856  (January  6, 
1999),  multiplied  by  an  inflator  to  make 
the  values  contemporaneous  with  the 
POL 

Because  the  Department  did  not  find 
industry  specific  data  to  calculate 
selling,  general  and  administrative 
(SG&A)  expenses,  factory  overhead,  and 
profit,  we  used  the  "1999-2000 
combined  income,  value  of  production, 
expenditiu'e  and  appropriation  account" 
for  a  sample  of  1,914  pubhc  limited 
companies  in  India  that  were  reported 
in  the  June  2001  fleserve  Bank  of  India 
Bulletin,  as  previously  used  in 
Potassium  Permanganate  From  the  PRC: 
Preliminary  Results  of  Antidumping 
New  Shipper  Review.  67  FR  303 
(January  3,  2001). 

For  a  complete  analysis  of  surrogate 
values  used  in  the  preliminary 
determination,  see  the  Factors  of 
Production  Valuation  Memorandum. 

Verification 

In  the  instant  case,  both  respondents 
assert  that  the  use  of  average  input 
quantities  across  products  (both  across 
subject  and  non-subject  and  between 
subject  products)  does  not  distort  the 
factors  of  production  data  and, 
therefore,  that  their  data  should  be  used 
in  the  calcxdation  of  NV.  Their 
assertions  are  based  on  technical  factors, 
such  as  the  fact  that,  for  castings  (low 
yield  or  otherwise),  while  more  iron  is 
required  than  the  net  raw  castings 
weigh,  that  extra  iron  is  virtually  all 
recovered  and  reused.  The  petitioner 
asserts  that  because  the  subject  pipe 
fittings  experience  greater  yield  loss 
than  other  types  of  castings,  the  use  of 
averages  inherenUy  distorts  product- 
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specific  factors  of  production  data. 
Because  the  question  of  whether  or  not 
the  use  of  average  factors  of  production 
data  distorts  the  calculated  NV  is  a 
factual  one  and  can  be  verified  by  the 
Department,  we  vdll  verify  the 
respondents'  data  to  determine  whether 
their  assertions  are  correct.  Therefore, 
after  verification  in  accordance  with 
section  782(i)  of  the  Act,  we  will 
reconsider  thus  issue  for  the  final 
determination  after  we  have  a  clearer 
understanding  of  the  facts  and  verify  all 
information  relied  upon  in  making  our 
final  determination. 

Suspension  of  Liquidation 

We  are  directing  the  U.S.  Customs 
Service  (Customs  Service)  to  suspend 
liquidation  of  all  entries  of  pipe  fittings 
from  the  PRC  entered,  or  withdrawn 
from  warehouse,  for  consiunption  on  or 
after  the  date  on  which  this  notice  is 
published  in  the  Federal  Register.  In 
addition,  we  are  instructing  the  Customs 
Service  to  require  a  cash  deposit  or  the 
posting  of  a  bond  equal  to  the  weighted- 
average  amount  by  which  the  NV 
exceeds  the  EP,  as  indicated  in  the  chart 
below.  These  instructions  suspending 
liquidation  will  remain  in  effect  until 
further  notice. 

We  determine  that  the  following 
percentage  weighted-average  margins 
exist  for  the  POI: 


Manufacturer/exporter 

Weighted- 
average 
margin 
(percent) 

Jinan  Meide  Casting  Co.,  Ltd  ... 
Shanghai  Foreign  Trade  Enter- 
prises Co.,  Ltd 

PRC-Wide  Rate 

12.55 

18.97 
55.13 

The  PRC-wide  rate  applies  to  all  entries 
of  the  subject  merchandise  except  for 
entries  from  JMC  and  SFTEC. 

Disclosure 

In  accordance  with  19  CFR 
351.224(b)^  the  Department  will  disclose 
the  calculations  performed  in  the 
preliminary  determination  to  interested 
parties  within  five  days  of  the  date  of 
publication  of  this  notice. 

rrC  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  the 
Department's  preliminary  affirmative 
determination.  If  the  final  determination 
in  this  proceeding  is  affirmative,  the  ITC 
will  determine  before  the  later  of  120 
days  after  the  date  of  this  preliminary 
determination  or  45  days  after  the  final 
determination  whether  imports  of  non- 
malleable  cast  iron  pipe  fittings  from  the 


PRC  are  materially  injuring,  or  threaten 
material  injury  to,  the  U.S.  industry. 

Public  Comment 

In  accordance  with  19  CFR 
351.301(c)(3)(i),  interested  parties  may 
submit  publicly  available  information  to 
value  the  factors  of  production  for 
purposes  of  the  final  determination 
within  40  days  after  the  date  of 
publication  of  this  preliminary 
determination.  Case  briefs  or  other 
written  comments  must  be  submitted  to 
the  Assistant  Secretary  for  Import 
Administration  no  later  than  one  week 
after  issuance  of  the  verification  reports. 
Rebuttal  briefs,  the  content  of  which  is 
limited  to  the  issues  raised  in  the  case 
briefs,  must  be  filed  within  five  days 
after  the  deadline  for  the  submission  of 
case  briefs.  A  list  of  authorities  used,  a 
table  of  contents,  and  an  executive 
siunmary  of  issues  should  accompany 
any  briefs  submitted  to  the  Department. 
Executive  summaries  shotUd  be  limited 
to  five  pages  total,  including  footnotes. 
Further,  we  request  that  parties 
submitting  briefs  and  rebuttal  briefs 
provide  the  Department  with  a  copy  of 
the  public  version  of  such  briefs  on 
diskette. 

In  accordance  with  section  774  of  the 
Act,  we  will  hold  a  public  hearing,  if 
requested,  to  afford  interested  parties  an 
opportimity  to  comment  on  arguments 
raised  in  case  or  rebuttal  briefs.  If  a 
request  for  a  hearing  is  made,  we  will 
tentatively  hold  the  hearing  two  days 
after  the  deadline  for  submission  of 
rebuttal  briefs  at  the  U.S.  Department  of 
Conunerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230,  at 
a  time  and  in  a  room  to  be  determined. 
Parties  should  confirm  by  telephone  the 
date,  time,  and  location  of  the  hearing 
48  hours  before  the  scheduled  date. 

Interested  parties  who  wish  to  request 
a  hearing,  or  to  participate  in  a  hearing 
if  one  is  requested,  must  submit  a 
written  request  to  the  Assistant 
Secretary  for  Import  Administration, 
U.S.  Department  of  Commerce,  Room 
1870,  within  30  days  of  the  date  of 
publication  of  this  notice.  Requests 
should  contain:  (1)  The  party's  name, 
address,  and  telephone  number;  (2)  the 
number  of  participants;  and  (3)  a  list  of 
the  issues  to  be  discussed.  At  die 
hearing,  oral  presentations  will  be 
limited  to  issues  raised  in  the  briefs.  See 
19  CFR  351.310(c).  The  Department  will 
make  its  final  determination  no  later 
than  135  days  after  the  date  of 
publication  of  this  preliminary 
determination. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
733(f)  and  777(i)(l)  of  die  Act. 


Dated:  September  19,  2002. 
Fuyar  Shirzad, 
Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  02-24359  Filed  9-24-02;  8:45  am) 
BIUJNO  COOE  3S1ft-0S-P 

DEPARTMENT  OF  COMMERCE 

International  Trade  Adminiatratton 

[A-471-M6] 

Notice  of  Rnal  Determination  of  Sales 
at  Ljeee  Than  Fair  Value:  Sulfanillc  Acid 
from  Portugal 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Final  Determination  of 
Sales  at  Less  Than  Fair  Value. 

SUMMARY:  The  Departinent  of  Commerce 
is  conducting  an  antidumping  duty 
investigation  of  sulfanilic  acid  frtim 
Portugsd.  We  determine  that  sulfanilic 
acid  from  Portugal  is  being,  or  is  likely 
to  be,  sold  in  the  United  States  at  less 
than  fair  value,  as  provided  in  section 
735(a)  of  the  Tariff  Act  of  1930,  as 
amended.  On  May  6,  2002,  the 
Department  of  Commerce  published  its 
preliminary  determination  of  sales  at 
less  than  fair  value  of  sulfanilic  acid 
from  Portugal.  Based  on  the  results  of 
verification  and  our  analysis  of  the 
comments  received,  we  have  made 
changes  in  the  margin  calculations. 
Therefore,  this  final  determination 
differs  from  the  preliminary 
determination.  'The  final  weighted- 
average  dumping  margins  are  listed 
below  in  the  section  entitied 
"Continuation  of  Suspension  of 
Liquidation." 

EFFECTIVE  DATE:  September  25,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  S. 
Anthony  Grasso  and  Andrew  Smith, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230;  telephone:  (202)  482-3853, 
(202)  482-1276,  respectively. 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"),  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amenchnents 
made  to  the  Act  by  the  Uruguay  Round 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerce 
("Department")  regulations  are  to  the 
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regulations  as  codified  at  19  CFR'  Part 
351  (April  2001). 

Petitioner 

The  petitioner  in  this  investigation  is 
Nation  Ford  Chemical  Company. 

Case  History 

Since  the  publication  of  the 
preliminary  determination  in  this 
investigation  (see  Notice  of  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value  and  Postponement  of  Final 
Determination:  Sulfanilic  Acid  From 
Portugpl,  67  FR  30362  (May  6.  2002) 
{"Preliminary  Determination")],  the 
following  events  have  occurred: 

On  July  22  through  July  31,  2002.  we 
conducted  a  verification  of  the 
questionnaire  responses  submitted  by 
Quimigal  -  Quimical  de  Portugal,  S.A. 
("Quimigal"  or  "the  respondent").  We 
issued  the  verification  report  on  August 
13,  2002. 

The  petitioner  and  respondent  filed 
case  and  rebuttal  briefs,  respectively,  on 
August  21,  2002  and  August  27,  2002. 
A  public  hearing  was  not  held  because 
none  was  requested  within  a  timely 
manner. 

Scope  of  Investigation 

Imports  covered  by  this  investigation 
are  all  grades  of  sulfanilic  acid,  which 
include  technical  (or  crude)  sulfanilic 
acid,  refined  (or  purified)  sulfanilic  acid 
and  sodium  salt  of  sulfanilic  acid. 

Sulfanilic  acid  is  a  synthetic  organic 
chemical  produced  from  the  direct 
sulfonation  of  aniline  and  sulfuric  acid. 
Sulfanilic  acid  is  used  as  a  raw  material 
in  the  production  of  optical  brighteners, 
food  colors,  specialty  dyes,  and  concrete 
additives.  The  principal  differences 
between  the  grades  are  the  undesirable 
quantities  of  residual  aniline  and  alkali 
insoluble  materials  present  in  the 
sulfanilic  acid.  All  grades  are  available 
as  dry,  free  flowing  powders. 

Technical  sulfanilic  acid,  currently 
classifiable  under  the  subheading 
2921.42.22  of  the  Harmonized  Tariff 
Schedule  ("HTS"),  contains  96  percent 
minimum  sulfanilic  acid,  1.0  percent 
maximum  aniline,  and  1.0  percent 
maximum  alkali  insoluble  materials. 
Refined  sulfanilic  acid,  also  currently 
classifiable  under  2921.42.22  of  the 
HTS,  contains  98  percent  minimum 
sulfanilic  acid,  0.5  percent  maximum 
aniline,  and  0.25  percent  maximiun 
alkali  insoluble  materials. 

Sodium  salt  (sodium  sulfanilate), 
currently  classifiable  under  the  HTS 
subheading  2921.42.90,  is  a  powder, 
granular,  or  crystalline  material  which 
contains  75  percent  minimum 
equivalent  sulfanilic  acid,  0.5  percent 
maximimi  aniline  based  on  the 


equivalent  sulfanilic  acid  content,  and 
0.25  percent  maximum  alkali  insoluble 
materials  based  on  the  equivalent 
sulfanilic  acid  content. 

Although  the  HTS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  the  written  description  of  the 
scope  of  this  investigation  is  dispositive. 

Period  of  Investigation 

The  period  of  investigation  ("POI") 
for  this  investigation  is  July  1,  2000, 
through  June  30,  2001. 

Fair  Value  Comparisons 

To  determine  whether  sales  of 
sulfanilic  acid  from  Portugal  to  the 
United  States  were  made  at  less  than 
fair  value,  we  compared  the  export  price 
("EP")  to  the  normal  value  ("NV").  Our 
calculations  followed  the  methodologies 
described  in  the  Preliminary 
Determination,  except  as  noted  below 
and  in  Quimigal 's  calculation 
memorandum,  which  is  on  file  in  the 
Import  Administration's  Central 
IJecords  Unit  ("CRU")  Room  B-099  of 
the  main  Department  building.  See 
Memorandimi  from  team  to  the  file, 
"Final  Determination  Calculation 
Memorandum  for  Quimigal  -  Quimica 
de  Portugal,  S.A."  ("Calculation 
Memomndum"),  dated  September  18, 
2002. 

Date  of  Sale 

At  the  Preliminary  Determination,  we 
used  Quimigal's  invoice  date  as  the  date 
of  sale.  Based  on  our  review  of 
Quimigal's  submissions  to  the 
Department  and  the  information 
examined  at  verification,  we  used  for 
this  final  determination  Quimigal's 
contractual  agreements  as  the  date  of 
sale  in  making  our  final  determination. 
For  more  discussion  about  this  decision, 
see  the  Memorandimi  from  Richard 
Moreland  to  Faryar  Shirzad:  "Issues  and 
Decision  Memorandum  for  the 
Antidumping  Duty  Investigation  of 
Sulfanilic  Acid  from  Portugal;  Final 
Determination,"  dated  September  19, 
2002,  ("Decision  Memorandum")  at 
Comment  1. 

Export  Price 

We  calculated  EP  in  accordance  witli. 
section  772(a)  of  the  Act.  We  calculated 
EP  based  on  the  same  methodologies 
described  in  the  Preliminary 
Determination,  with  the  following 
exceptions.  We  have  made  changes  to 
EP  for  certain  clerical  errors  noted  at 
verification.  See  Memorandum  from 
Case  Analysts  to  File:  "Verification  of 
the  Questionnaire  Responses  of 
Quimigal-Quimica  de  Portugal,  S.A." 
("Verification  Report").  Additionally, 
we  made  adjustments  to  EP  for  the  few 


instances  where  U.S.  sales  were 
invoiced  in  a  currency  other  than 
Portuguese  Escudos.  For  a  detailed 
description  of  all  U.S.  sales  changes 
made  to  Quimigal's  margin  calculations 
for  the  final  determination,  see 
Calculation  Memorandum. 

As  noted  above,  we  have  determined 
that  the  sales  contract  date,  rather  than 
the  invoice  date  used  in  the  Preliminary 
Determination,  is  the  appropriate  date  of 
sale  for  U.S  sales.  Accordingly,  we  have 
excluded  from  our  calculation  of  EP 
those  reported  sales  with  a  date  of  sale 
prior  to  the  POI.  We  have  added  to  our 
calculation  of  EP  certain  sales  with  date 
of  sale  during  the  POI  that  were  not 
shipped  by  Quimigal  until  after  the  POI. 
For  a  detailed  description  of  all  U.S. 
sales  changes  made  to  Quimigal's 
margin  calculations  for  the  final 
determination,  see  Calculation 
Memorandum. 

Normal  Value 

We  used  the  same  methodology  as 
that  described  in  the  Preliminary 
Determination  to  determine  the  cost  of 
production  ("COP"),  whether 
comparison  market  sales  were  at  prices 
below  the  COP,  and  the  NV,  with  the 
following  exceptions: 

a.  Comparison  Market  Sales 
Because  we  have  determined  that  the 

sales  contract  date  is  the  appropriate 
date  of  sale,  we  have  excluded  from  our 
calculation  of  NV  those  reported  sales 
with  a  date  of  sale  prior  to  the  POI. 
Additionally,  we  have  made  changes  to 
the  third-coimtry  sales  database  in 
accordance  with  certain  clerical  errors 
noted  at  verification. 

b.  Cost  of  Production  Analysis 

We  continued  to  use  the  reported  COP 
amounts  as  adjusted  by  the  Department 
in  the  Preliminary  Determination  to 
compute  a  weighted-average  COP 
during  the  POI,  except  in  the  following 
instances  in  which  the  costs  were  not 
appropriately  quantified  or  valued. 
Specifically,  we  adjusted  Quimigal's 
reported  fixed  overhead  and  reported 
general  and  administrative  ("G&A") 
expenses  based  on  findings  made  during 
verification.  For  further  information 
about  these  adjustments,  see  the 
Decision  Memorandum  at  Comments  2 
and  4,  respectively,  and  the  Calculation 
Memorandum. 

c.  Calculation  of  Normal  Value  Based 
on  Constructed  Value 

We  calculated  constructed  value 
("CV")  in  accordance  with  section 
773(a)(4)  of  the  Act.  We  calculated  CV 
based  on  the  same  methodologies 
described  in  the  Preliminary 
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Determination,  with  the  following 
exceptions.  Specifically,  we 
recalculated  Quimigal's  short-term 
interest  rate  and  subsequently  the  credit 
expense  ratio.  Also,  we  recalculated  the 
CV  profit  in  accordance  with  section 
773(^){2)(B)  of  the  Act.  For  more 
discussion  about  this  revision,  see  the 
Decision  Memorandum  at  Comment  5. 
For  a  detailed  description  of  all 
recalcidations  made  to  Quimigal's 
margin  calculations  for  the  final 
determination,  see  Calculation 
Memorandum. 

Currency  Conversions  , 

We  made  currency  conversions  in 
accordance  with  section  773A  of  the  Act 
in  the  same  manner  as  in  the 
Preliminary  Determination. 

Verification 

As  provided  in  section  782(i)(l)  of  the 
Act,  we  verified  the  information 
submitted  by  Quimigal  for  our  final 
determination. 

Analjrsis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  this 
investigation  are  addressed  in  the 
September  18,  2002,  Decision 
Memomndum,  which  is  hereby  adopted 
by  this  notice.  Attached  to  this  notice  as 
Appendix  I  is  a  list  of  the  issues  which 
parties  have  raised  and  to  which  we 
have  responded  in  the  Decision 
Memorandum.  Parties  can  find  a 
complete  discussion  of  all  issues  raised 
in  this  investigation  and  the 
corresponding  recommendations  in  this 
public  memorandum  which  is  on  file  in 
the  Department's  CRU.  In  addition,  a 
..  complete  version  of  the  Decision 
Memorandum  can  be  accessed  directly 
on  the  Web  at  http://ia.ita.doc.gov/fm/ 
frnhome.htm.  The  paper  copy  and 
electronic  version  of  the  Decision 
Memorandum  are  identical  in  content. 

Continuation  of  Suspension  of 
Liquidation 

In  accordance  with  section 
735(c)(1)(B)  of  the  Act,  we  are  directing 
the  U.S.  Customs  Service  to  continue  to 
suspend  liquidation  of  all  imports  of 
sulfanilic  acid  from  Portugal  that  are 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  May  6, 
2002,  the  date  of  publication  of  the 
Preliminary  Determination  in  the 
Federal  Register.  The  Customs  Service 
shall  require  a  cash  deposit  or  the 
posting  of  a  bond  equal  to  the  weighted- 
average  amount  by  which  the  NV 
exceeds  the  EP,  as  indicated  in  the  chart 
below.  These  suspension  of  liquidation 
instructions  will  remain  in  effect  until 
further  notice. 


The  weightedraverage  dumping 
margins  are  as  follows: 


Fxporter/manufacturer 

Weighted-average 
margin  percentage 

Quimigal  -  Quimica  de 

Portugal  S.A 

All  Others 

74.14 
74.14 

rrc  Notification 

In  accordance  with  section  73S(d)  of 
the  Act,  we  have  notified  the 
International  Trade  Commission  ("ITC") 
of  our  determination.  As  our  final 
determination  is  affirmative,  the  ITC 
will,  within  45  days,  determine  whether 
these  imports  are  materially  injuring,  or 
threaten  material  injiuy  to,  the  U.S. 
industry.  If  the  ITC  determines  that 
material  injury,  or  threat  of  material 
injiuy  does  not  exist,  the  proceeding 
will  be  terminated  and  all  securities 
posted  will  be  refunded  or  canceled.  If 
the  rrc  determines  that  such  injury 
does  exist,  the  Department  will  issue  an 
antidumping  duty  order. 

Return  or  Destruction  of  Proprietary 
Information 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  ("APO")  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305.  Timely 
notification  of  return  or  destruction  of 
APO  materials,  or  conversion  to  judicial 
protective  order,  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
735(d)  and  777(i)(l)  of  the  Act. 

Dated:  September  18,  2002. 
Faryar  Shirzad, 

Assistant  Secretary  for  Import 
Administration. 

APPENDIX  I 

List  of  Comments  in  the  Issues  and   - 
Decision  Memorandum 

Conmient  1 :  Date  of  Sale:  Contract  Date 

versus  Invoice  Date 

Comment  2:  Overhead:  Straight  Line 

Depreciation  versus  Accelerated 

Depreciation 

Comment  3:  Net  Interest  Expense  Ratio 

Comment  4:  Selling,  General,  and 

Administrative  Expense  Ratio 

Comment  5:  Constructed  Value  Profit 

Ratio 

Comment  6:  Corrections  and 

Clarifications  to  the  Verification  Report 

[FR  Doc.  02-24356  Filed  9-24-02;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-437-604] 

Notica  of  Rnal  Datarmlnation  of  Salaa 
at  Laaa  Than  Fair  Value:  Sulfanilic  Add 
from  Hungary 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  Final  Determination  of 
Sales  at  Less  Than  Fair  Value. 

SUMMARY:  The  Department  of  Commerce 
is  conducting  an  antidumping  duty 
investigation  on  sulfanilic  acid  from 
Hungary.  We  determine  that  sulfanilic 
acid  from  Hungary  is  being,  or  is  likely 
to  be,  sold  in  the  United  States  at  less 
than  fair  value,  as  provided  in  section 
731  of  the  Tariff  Act  of  1930,  as 
amended.  On  May  6,  2002,  the 
Department  of  Commerce  published  its 
preliminary  determination  of  sales  at 
less  than  fair  value  of  sulfanilic  acid 
from  Hungary.  Based  on  the  results  of 
verification  and  our  analysis  of  the 
comments  received,  we  have  made 
changes  in  the  margin  calculations. 
Therefore,  this  final  determination 
differs  from  the  preliminary 
determination.  The  final  weighted- 
average  dumping  margins  are  listed 
below  in  the  section  entitled 
"Continuation  of  Suspension  of 
Liquidation." 

EFFECTIVE  DATE:  September  25,  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Brinkmann  or  Audrey  Twj'man,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington.  DC  20230; 
telephone:  (202)  482-4126  or  (202)  482- 
3534,  respectively. 

SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"),  are  references  to 
the  provisions  effective  January  1, 1995. 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Round 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerce's  ("the 
Department's")  regulations  are  to  the 
regulations  as  codified  at  19  CFR  Part 
351  (April  2001). 

Petitioner 

The  petitioner  in  this  investigation  is 
Nation  Ford  Chemical  Company. 
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Case  History 

Since  the  publication  of  the 
preliminary  determination  in  this 
investigation  (see  Notice  of  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Sulfanilic  Acid  from 
Hungary,  67  FR  30358  (May  6,  2002) 
["Preliminary  Determination")),  the 
following  events  have  occurred: 

Nitrokemia  2000  (the  "respondent") 
requested  a  postponement  of  the  final 
determination  on  May  13,  2002.  See 
Sulfanilic  Acid  from  Hungary: 
Postponement  of  Final  Determination 
and  Extension  of  Provisional  Measures 
of  Antidumping  Duty  Investigation,  67 
FR  36151  (May  23,  2002). 

We  verified  the  questionnaire 
responses  submitted  by  Nitrokemia 
2000  between  Jime  3  and  11.  2002.  We 
issued  the  verification  report  on  July  1 , 
2002. 

The  petitioner  and  the  respondent 
submitted  case  briefs  on  July  31,  2002, 
and  August  1,  2002,  respectively. 
Neither  party  submitted  rebuttal  briefs. 
No  public  hearing  was  held  because 
none  was  requested. 

Sa>pe  of  Investigation 

Imports  covered  by  this  investigation 
are  all  grades  of  sulfanilic  acid,  which 
include  technical  (or  crude)  sulfanilic 
acid,  refined  (or  purified)  sulfanilic  acid 
and  sodium  salt  of  sulfanilic  acid. 

Sulfanilic  acid  is  a  sjmthetic  organic 
chemical  produced  from  the  direct 
sulfonation  of  aniline  and  sulfuric  acid. 
Sulfanilic  acid  is  used  as  a  raw  material 
in  the  production  of  optical  brighteners, 
food  colors,  specialty  dyes,  and  concrete 
additives.  The  principal  differences 
between  the  grades  are  the  undesirable 
quantities  of  residual  aniline  and  alkali 
insoluble  materials  present  in  the 
sulfanilic  acid.  All  grades  are  available 
as  dry,  free  flowing  powders. 

Technical  sulfenilic  acid,  currently 
classifiable  under  the  subheading 
2921.42.22  of  the  Harmonized  Tariff 
Schedule  ("HTS"),  contains  96  percent 
minimiun  siilfanilic  acid,  1.0  percent 
maximum  aniline,  and  1.0  percent 
maximum  alkali  insoluble  materials. 
Refined  sulfanilic  acid,  also  currently 
classifiable  under  2921.42.22  of  the 
HTS,  contains  98  percent  minimum 
sulfanilic  acid,  0.5  percent  maximum 
aniline,  and  0.25  percent  maximum 
alkali  insoluble  materials. 

Sodium  salt  (sodiim;i  sulfanilate), 
currently  classifiable  under  the  HTS 
subheading  2921.42.90,  is  a  powder, 
granular,  or  crystalline  material  which 
contains  75  percent  minimum 
equivalent  sulfanilic  acid,  0.5  percent 
maximum  aniline  based  on  the 
equivalent  sulfenilic  acid  content,  and 


0.25  percent  maximum  alkali  insoluble 
materials  based  on  the  equivalent 
sulfanilic  acid  content. 

Although  the  HTS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  the  written  description  of  the 
scope  of  this  investigation  is  dispositive. 

Period  of  Investigation 

The  period  of  investigation  ("POI") 
for  this  investigation  is  July  1,  2000, 
through  June  30,  2001. 

Fair  Value  Comparisons 

To  determine  whether  sales  of 
sulfanilic  acid  fi-om  Hungary  to  the 
United  States  were  made  at  less  than 
fair  value,  we  compared  the  export  price 
("EP")  to  the  normal  value  ("NV").  Our 
calculations  followed  the  methodologies 
described  in  the  Preliminary 
Determination,  except  as  noted  below 
and  in  Nitrokemia  2000's  September  11, 
2002,  calculation  memorandum  which 
is  on  file  in  the  Import  Administration's 
Central  Records  Unit  ("CRU"),  Room  B- 
099  of  the  main  Department  of 
Commerce  building.  See  Memorandum 
from  Team  to  the  file  "Final 
Determination  Calculation 
Memorandum  for  Nitrokemia  2000" 
["Calculation  Memorandum")  dated 
September  18,  2002. 

Export  Price 

We  calculated  EP  in  accordance  with 
section  772(a)  of  the  Act.  We  calculated 
EP  based  on  the  same  methodologies 
described  in  the  Preliminary 
Determination,  with  the  following 
exceptions.  We  have  made  changes  to 
EP  based  on  our  findings  at  verification. 
We  did  not  deduct  certain  expenses 
reported  by  Nitrokemia  2000  as  "direct 
expenses"  as  we  determined  that  these 
expenses  had  been  separately  reported 
by  Nitrokemia  2000  and  already  had 
been  deducted  from  EP.  We  revised 
credit  to  reflect  the  verified  short-term 
interest  rate.  We  have  also  determined 
that  the  contract  date  is  the  appropriate 
date  of  sale  for  U.S.  sales.  Accordingly, 
we  have  excluded  from  our  calculation 
of  EP,  those  reported  sales  with  a 
contract  date  prior  to  the  POI.  We  have 
added  to  our  calculation  of  EP,  certain 
sales  with  contract  dates  during  the  POI 
that  were  not  shipped  by  Nitrokemia 
2000  until  after  the  POL  For  a  detailed 
description  of  all  U.S.  sales  changes 
made  to  Nitrokemia  2000's  margin 
calculations  for  the  final  determination, 
see  Calculation  Memorandum. 

Normal  Value 

We  used  the  same  methodology  as 
that  described  in  the  Preliminary 
Determination  to  determine  the  cost  of 
production  ("COP"),  whether 


comparison  market  sales  were  at  prices 
below  the  COP,  and  the  NV,  with  the 
following  exceptions: 

1 .  Cost  of  I*roduction  Analysis 

We  based  fixed  and  variable 
overhead,  and  general  and 
administrative  expenses,  on  Nitrokemia 
2000's  costs  obtained  during  verification 
for  2001.  We  based  interest  expense  on 
information  obtained  from  Nitrokemia 
2000's  financial  statement  for  2001.  For 
a  detailed  description  of  changes  made 
to  Nitrokemia  2000's  cost  of  production 
calculation,  see  Calculation 
Memorandum. 

2.  Calculation  of  NV 

We  have  made  changes  to  NV  based 
on  our  findings  at  verification.  We  did 
not  deduct  certain  expenses  reported  by 
Nitrokemia  2000  as  "direct  expenses"  as 
we  determined  that  these  expenses  had 
been  separately  reported  by  Nitrokemia 
2000  and  already  deducted  from  NV. 
We  revised  credit  and  inventory 
expenses  to  reflect  the  verified  short- 
term  interest  rate. 

Verification 

As  provided  in  section  782(i)(l)  of  the 
Act,  we  verified  all  information  relied 
upon  in  making  our  final  determination. 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  briefs  by 
parties  to  this  investigation  are 
addressed  in  the  "Issues  and  Decision 
Memorandum  for  the  Antidumping 
Duty  Investigation  of  Sulfanilic  Acid 
&t>m  Hungary:  Final  Determination" 
from  Richard  W.  Moreland,  Deputy 
Assistant  Secretary,  Import 
Administration  to  Faryar  Shirzad, 
Assistant  Secretary,  Iinport 
Administration,  dated  September  18, 
2002  ["Decision  Memorandum"),  which 
is  hereby  adopted  by  this  notice. 
Attached  to  this  notice  as  Appendix  I  is 
a  list  of  the  issues  which  parties  have 
raised  and  to  which  we  have  responded 
in  the  Decision  Memorandum.  Parties 
can  find  a  complete  discussion  of  all 
issues  raised  in  this  investigation  and 
the  corresponding  recommendations4n 
this  public  memorandiun  which  is  on 
file  in  the  Department's  CRU.  In 
addition,  a  complete  version  of  the 
Decision  Memorandum  can  be  accessed 
directly  on  the  Web  at  http:// 
ia.ita.doc.gov/fm/fmhome.htm.  The 
paper  copy  and  electronic  version  of  the 
Decision  Memorandum  are  identical  in 
content. 

Continuation  of  Suspension  of 
Liquidation 

In  accordance  with  section 
735(c)(1)(B)  of  the  Act,  we  are  directing 
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the  U.S.  Customs  Service  to  continue  to 
suspend  liqmdation  of  all  imports  of 
sulfanilic  acid  from  Himgary  that  are 
entered,  or  withdrawn  irom  warehouse, 
for  consumption  on  or  after  May  6, 
2002,  the  date  of  publication  of  the 
Preliminary  Determination  in  the 
Federal  Register.  The  Customs  Service 
shall  continue  to  require  a  cash  deposit 
or  the  posting  of  a  bond  equal  to  the 
weighted-average  amoimt  by  which  the 
NV  exceeds  the  EP,  as  indicated  in  the 
chart  below.  These  suspension  of 
liquidation  instructions  will  remain  in 
effiect  until  further  notice. 

The  weighted-average  dumping 
margins  are  as  follows: 


Fxporter/Manufacturer 

Weighted-Average 

Margin 

Percentage 

Nitrokemia  2000  

20.98  percent 

All  Ottiers 

20.98  percent 

rrc  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the 
International  Trade  Commission  ("ITC") 
of  our  determination.  As  our  final 
determination  is  affirmative,  the  ITC 
will,  within  45  days,  determine  whether 
these  imports  are  materially  injuring,  or 
threaten  material  injury  to,  the  U.S. 
industry.  If  the  ITC  determines  that 
material  injury,  or  threat  of  material 
injury  does  not  exist,  the  proceeding 
will  be  terminated  and  all  securities 
posted  will  be  refunded  or  canceled.  If 
the  ITC  determines  that  such  injury 
does  exist,  the  Department  will  issue  an 
antidumping  duty  order. 

Return  or  Destruction  of  Proprietary 
Information 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  ("APO")  of  thefr 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  imder  APO  in  accordance 
with  19  CFR  351.305.  Timely 
notification  of  retiun  or  destruction  of 
APO  materials,  or  conversion  to  judicial 
protective  order,  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
735(d)  and  777(i)(l)  of  the  Act. 


Dated:  September  18.  2002. 
Faryar  Shirzad, 

Assistant  Secretary  for  Import 
Administration. 

APPENDIX 

List  of  Comments  in  the  Issues  and 
Decision  Memorandum 

Comment  1 :  Use  of  adverse  facts 
available  for  the  entire  response 
Comment  2:  Use  of  the  verified  cost  of 
manufacture  for  the  cost  test 
Comment  3:  Use  of  adverse  facts 
available  for  G&A  and  interest  expenses 
Comment  4:  Use  of  adverse  facts 
available  in  the  COP  analysis  for  the 
unreported  adjustments  to  comparison 
market  sales 

Ckimment  5:  Calculation  of  NV  based  on 
comparison  market  sales  after 
disregarding  sales  below  COP 
Comment  6:  Inclusion  in  the  dumping 
margin  calcidation  of  certain  sales  to  the 
United  States 

[FR  Doc.  02-24357  Filed  9-24-02;  8:45  am) 
BtLUNQ  CODE  3510-OS-S 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[C-437-805] 

Rnal  Afflrmatlva  Countervailing  Duty 
Determination:  Sulfanilic  Acid  from 
Hungary 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Conunerce. 
ACTION:  Notice  of  final  affirmative 
countervailing  duty  determination. 

SUMMARY:  The  Department  of  Commerce 
has  made  a  final  determination  that 
countervailable  subsidies  are  being 
provided  to  certain  producers  or 
exporters  of  sulfanilic  acid  from 
Hungary.  For  information  on  the 
estimated  countervailing  duty  rates,  see 
infra  section  on  "Suspension  of 
Liquidation." 

EFFECTIVE  DATE:  September  25,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Melani  Miller  or  Daniel  J.  Alexy,  Office 
of  Antidimiping/Countervailing  Duty 
Enforcement,  Group  1,  Import 
Administration,  U.S.  Department  of 
Commerce,  Room  3099, 14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone 
(202)  482-0116  and  (202)  482-1540, 
respectively. 

SUPPLEMENTARY  INFORMATION: 
Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 


the  provisions  of  the  Tariff  Act  of  1930, 
as  amended  by  the  Uruguay  Round 
Agreements  Act  effective  January  1 , 
1995  ("the  Act").  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department  of  Commerce's  ("the 
Department")  regulations  are  to  the 
regulations  as  codified  at  19  CFR  Part 
351  (April  2002). 

Petitioner 

The  petitioner  in  this  investigation  is 
Nation  Ford  Chemical  Company  ("the 
petitioner"). 

Case  History 

The  following  events  have  occurred 
since  the  publication  of  the  preliminary 
determination  in  the  Federal  Register. 
See  Preliminary  Affirmative 
Countervailing  Duty  Determination  and 
Alignment  of  Final  Countervailing  Duty 
Determination  With  Final  Antidumping 
Duty  Determination:  Sulfanilic  Acid 
from  Hungary,  67  FR  9696  (March  4, 
2002)  ["Preliminary  Determination"). 

On  March  5,  2002,  we  issued 
supplemental  questionnaires  to 
Nitrokemia  2000  Rt.  ("Nitrokemia 
2000")  and  the  Government  of  Hungary 
("GOH").  We  received  responses  to 
these  supplemental  questionnaires  on ' 
March  18  and  19,  2002. 

On  March  27,  2002,  Nitrokemia  2000 
submitted  comments  on  the  Preliminary 
Determination.  On  May  13,  2002,  the 
petitioner  also  submitted  comments  on 
the  Preliminary  Determination,  as  well 
as  on  the  upcoming  verifications. 

From  May  30  to  June  4,  2002,  we 
conducted  a  verification  of  the 
questionnaire  responses  submitted  by 
the  GOH  and  Nitrokemia  2000. 

On  August  15  and  16,  2002,  we 
received  case  briefs  from  Nitrokemia 
2000  and  the  petitioner. 

Period  of  Investigation 

The  period  for  which  we  are 
measuring  subsidies,  or  the  period  of 
investigation,  is  calendar  year  2000. 

Scope  of  Investigation 

Imports  covered  by  this  investigation 
are  all  grades  of  sulfanilic  acid,  which 
include  technical  (or  crude)  sulfanilic   « 
acid,  refined  (or  purified)  sulfanilic 
acid,  and  sodiimi  salt  of  sulfanilic  acid. 

Sulfanilic  acid  is  a  synthetic  organic 
chemical  produced  from  the  direct 
sulfonation  of  aniline  and  sulfuric  acid. 
Sulfanilic  acid  is  used  as  a  raw  material 
in  the  production  of  optical  brighteners. 
food  colors,  specialty  dyes,  and  concrete 
additives.  The  principal  differences 
between  the  grades  are  the  imdesirable 
quantities  of  residual  aniline  and  alkali 
insoluble  materials  present  in  the 
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siilfanilic  acid.  All  grades  are  available 
as  dry,  free  flowing  powders. 

Technical  sulfanilic  acid,  currentiy 
classifiable  under  the  subheading 
2921.42.22  of  the  Harmonized  Tariff 
Schedule  ("HTS").  contains  96  percent 
minimum  sulfanilic  acid,  1.0  percent 
maximum  aniline,  and  1.0  percent 
maximum  alkali  insoluble  materials. 
Refined  sulfanilic  acid,  also  currently 
classifiable  under  2921.42.22  of  the 
HTS,  contains  98  percent  minimum 
sulfanilic  acid,  0.5  percent  maximum 
aniline,  and  0.25  percent  maximum 
alkali  insoluble  materials. 

Sodium  salt  (sodium  sulfanilate), 
currently  classifiable  under  the  HTS 
subheading  2921.42.90,  is  a  powder, 
granular,  or  crystalline  material  which 
contains  75  percent  minimum 
equivalent  sulfanilic  acid,  0.5  percent 
maximum  aniline  based  on  the 
equivalent  sulfanilic  acid  content,  and 
0.25  percent  maximum  alkali  insoluble 
materials  based  on  the  equivalent 
sulfanilic  acid  content. 

Although  the  HTS  subheadings  are 
provided  for  convenience  and  customs 
piuposes,  the  written  description  of  the 
scope  of  this  investigation  is  dispositive. 


Injury  Test 

Because  Hungary  is  a  "Subsidies 
Agreement  Coimtry"  within  the 
meaning  of  section  701(b)  of  the  Act,  the 
International  Trade  Commission  ("ITC") 
is  required  to  determine  whether 
imports  of  the  subject  merchandise  from 
Hungary  materially  injure,  or  threaten 
material  injiu7  to,  a  U.S.  industry.  On 
November  13,  2001.  the  ITC  made  its 
preliminary  determination  that  there  is 
a  reasonable  indication  that  an  industry 
in  the  United  States  is  being  materially 
injured  by  reason  of  imports  from 
Hungary  of  the  subject  merchandise.  See 
Sulfanilic  Acid  from  Hungary  and 
Portugal,  66  FR  57988  (November  19. 
2001). 

Analysis  of  Comments  Received 

All  issues  raised  in  the.case  and 
rebuttal  briefs  by  parties  to  this 
investigation  are  addressed  in  the 
"Issues  and  Decision  Memorandum" 
from  Richard  W.  Moreland,  Deputy 
Assistant  Secretary,  Import 
Administration  to  Faryar  Shirzad, 
Assistant  Secretary,  Import 
Administration,  dated  September  18, 
2002  ["Decision  Memorandum"),  which 
is  hereby  adopted  by  this  notice. 
Attached  to  this  notice  as  Appendix  I  is 
a  list  of  the  issues  which  parties  have 
raised  and  to  which  we  have  responded 
in  the  Decision  Memorandum.  Parties 
can  find  a  complete  discussion  of  all 
issues  raised  in  this  investigation  and 
the  corresponding  recommendations  in 


this  public  memorandum  which  is  on 
file  in  the  Central  Records  Unit,  room 
B-099  of  the  main  Department  building. 
In  addition,  a  complete  version  of  the 
Decision  Memorandum  can  be  accessed 
directly  on  the  Internet  at  http:// 
ia.ita.doc.gov/fm/  under  the  heading 
"Himgary."  The  paper  copy  and 
electronic  version  of  the  Decision 
Memorandum  are  identical  in  content. 

Suspension  of  Liquidation 

As  a  result  of  our  Preliminary 
Determination,  we  instructed  the 
Customs  Service  ("Customs")  to 
suspend  liquidation  of  all  entries  of 
sulfanilic  acid  from  Hungary,  which 
were  entered  or  withdrawn  from 
warehouse,  for  consuinption  on  or  after 
March  4.  2002,  the  date  of  publication 
of  the  Preliminary  Determination  in  the 
Federal  Register.  In  accordance  with 
section  703(d)  of  the  Act,  we  instructed 
Customs  to  discontinue  the  suspension 
of  liquidation  for  countervailing  duty 
purposes  for  merchandise  entered  on  or 
after  July  2,  2002.  but  to  continue  the 
suspension  of  liquidation  of  entries 
made  between  March  4,  2002  and  July 
1,2002. 

We  have  calculated  an  individual  net 
subsidy  rate  for  Nitrokemia  2000,  the 
only  investigated  manufacturer  of  the 
subject  merchandise,  pursuant  to 
section  705(c)(l)(B)(i)  of  the  Act. 
Because  Nitrokemia  2000  is  the  only 
respondent  in  this  case,  its  rate  serves 
as  die  "All  Others"  rate.  We  determine 
that  the  total  estimated  net  subsidy  rates 
for  Nitrokemia  2000  and  for  all  other 
producers  and  exporters  of  the  subject 
merchandise  are  as  follows: 


Producer/Exporter 

Ad  Valorem 
Subsidy  Rate 

Nitrokemia  2000  Rt 

All  Others 

2.87  percent 
2.87  percent 

We  will  issue  a  countervailing  duty 
order  and  instruct  Customs  to  suspend 
liquidation  imder  section  706(a)  of  the 
Act  if  the  ITC  issues  a  final  affirmative 
injury  determination  and  will  require  a 
cash  deposit  of  estimated  countervailing 
duties  for  such  entries  of  merchandise 
in  the  amounts  indicated  above.  If  the 
ITC  determines  that  material  injxiry.  or 
threat  of  material  injury,  does  not  exist, 
this  proceeding  will  be  terminated  and 
all  estimated  duties  deposited  or 
securities  posted  as  a  result  of  the 
suspension  of  liquidation  will  be 
refunded  or  cancelled. 

ITC  Notification 

In  accordance  with  section  705(d)  of 
the  Act,  we  will  notify  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all  non- 


privileged  and  non-proprietary 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  the  ITC  confirms  that  it  will 
not  disclose  such  information,  either 
publicly  or  under  an  Administrative 
Protective  Order  ("APO").  without  the 
written  consent  of  the  Assistant 
Secretary  for  Import  Administration. 

Return  or  Destruction  of  Proprietary 
Information 

In  the  event  that  the  ITC  issues  a  final 
negative  injiuy  determination,  this 
notice  will  serve  as  the  only  reminder 
to  parties  subject  to  an  APO  of  their 
responsibility  concerning  the 
destruction  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305(a)(3).  Failure  to 
comply  is  a  violation  of  the  APO. 

This  determination  is  published 
pursuant  to  sections  705(d)  and  777(i)  of 
the  Act. 

Dated:  September  18,  2002. 
Faryar  Shirzad, 
Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  02-24358  Filed  9-24-02;  8:45  am) 
BILUNG  CODE  3S10-OS-S?S 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Notice  of  Solicitation  of  Raquoats  for 
Modification  of  Tariff  Rate  Quotas  on 
ttie  import  of  Certain  Worsted  Wool 
Fabrics 

agency:  Department  of  Commerce, 
International  Trade  Administration. 
ACTION:  The  Departm«it  of  Commerce 
(Departmont)  is  soliciting  requests  for 
the  modification  of  the  limitations  on 
the  quantity  of  imports  of  certain 
worsted  wool  fabric  under  the  2003 
tariff  rate  quotas  established  by  the 
Trade  and  Development  Act  of  2000 
(TDA  2000). 

SUMMARY:  The  Department  hereby 
solicits  requests  for  the  modification  of 
the  limitations  on  the  quantity  of 
imports  of  certain  worsted  wool  fabric 
under  the  2003  tarifi  rate  quotas 
established  by  the  TDA  2000,  and 
amended  by  the  Trade  Act  of  2002.  To 
be  considered,  a  request  must  be 
received  or  postmarked  by  5:00  p.m.  on 
October  10.  2002  and  must  comply  with 
the  requirement  of  15  C.F.R  34p.  U  a 
request  is  received,  the  Department  will 
solicit  comments  on  the  request  in  the 
Federal  Register  and  provide  a  twenty 
day  comment  period.  Thirty  days  after 


Federal  Register /Vol.  67,  No.  186 /Wednesday,  September  25.  2002 /Notices 60225 


the  end  of  the  comment  period,  the 
Department  will  determine  whether  the 
limitations  should  be  modified. 

ADDRESS:  Requests  must  be  submitted 
to:  Industry  Assessment  Division,  Office 
of  Textiles  and  Apparel,  Room  3100, 
United  States  Department  of  Commerce, 
Washington,  DC  20230.  Six  copies  of 
any  such  requests  must  be  provided. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sergio  Botero,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4058. 

SUPPLEMENTARY  INFORMATION: 
Background 

Tide  V  of  the  TDA  2000  created  two 
tariff  rate  quotas  (TRQs),  providing  for 
temporary  reductions  in  the  import 
duties  on  limited  quantities  of  two 
categories  of  worsted  wool  fabrics 
suitable  for  use  in  making  suits,  suit- 
type  jackets,  or  trousers:  (1)  for  worsted 
wool  fabric  with  average  fiber  diameters 
greater  than  18.5  microns  (Harmonized 
Tariff  Schedule  of  the  United  States 
(HTS)heading  9902.51.11);  and  (2)  for 
worsted  wool  fabric  with  average  fiber 
diameters  of  18.5  microns  or  less  (HTS 
heading  9902.51.12). 

On  August  6.  2002,  President  Bush 
signed  into  law  the  Trade  Act  of  2002, 
which  includes  several  amendments  to 
Tide  V  of  the  TDA  2000.  These  include 
the  extension  of  the  program  through 
2005;  the  reduction  of  the  in-quota  duty 
rate  on  HTS  9902.51.12  (average  fiber 
diameter  18.5  microns  or  less)  from  6 
percent  to  zero,  effective  for  goods 
entered,  or  withdravkrn  from  warehouse 
for  consumption,  on  or  after  January  1, 
2002;  and  an  increase  in  the  2003  TRQ 
levels  to  3,500,000  square  meters  for 
HTS  9902.51.12  and  to  4,500,000  square 
meters  for  HTS  9902.51.11.  Both  of 
these  limitations  may  be  modified  by 
the  President,  not  to  exceed  1,000,000 
square  meter  equivalents  per  year  for 
each  tariff  rate  quota. 

The  TDA  2000  requires  the  annual 
consideration  of  requests  by  U.S. 
manufacturers  of  men's  or  boys'  worsted 
wool  suits,  suit-type  jackets  and  trousers 
for  modification  of  the  limitation  on  the 
quantity  of  fabric  that  may  be  ijnported 
under  the  tariff  rate  quotas,  and  grants 
the  President  the  authority  to  proclaim 
modifications  to  the  limitations.  In 
determining  whether  to  modify  the 
limitations,  specified  U.S.  market 
conditions  with  respect  to  worsted  wool 
fabric  and  worsted  wool  apparel  must 
be  considered.  On  January  22,  2001,  the 
Department  published  regulations 
establishing  procedures  for  considering 
requests  for  modification  of  the 
limitations.  15  CFR  340. 


To  be  considered,  requests  must  be 
submitted  by  a  manufacturer  of  men's  or 
boys'  worsted  wool  suits,  suit-type 
jackets,  and  trousers  in  the  United 
States  and  must  comply  with  the 
requirements  of  15  CFR  340. 

A  request  must  include:  (1)  The  name, 
address,  telephone  niunber,  fax  number, 
and  Internal  Revenue  Service  number  of 
the  requester;  (2)  The  relevant  worsted 
wool  apparel  product(s)  manufactured 
by  the  person(s),  that  is,  worsted  wool 
suits,  worsted  wool  suit-type  jackets,  or 
worsted  wool  trousers;  (3)  The 
modification  requested,  including  the 
amount  of  the  modification  and  the 
limitation  that  is  the  subject  of  the 
request  (HTS  heading  9902.51.11  and/or 
9902.51.12);  and  (4)  A  statement  of  Uie 
basis  for  the  request,  including  all 
relevant  facts  and  circumstances. 

A  request  should  include  the 
following  information  for  each 
limitation  that  is  the  subject  of  the 
request,  to  the  extent  available:  (1)  A  list 
of  suppliers  from  which  the  requester 
purchased  domestically  produced 
worsted  wool  fabric  during  the  period 
Jidy  1,  2001  to  June  30,  2002,  the  dates 
of  such  purchases,  the  quantity 
purchased,  the  quantity  of  imported 
worsted  wool  fabric  purchased,  the 
coyntries  of  origin  of  the  imported 
worsted  wool  febric  purchased,  the 
average  price  paid  per  square  meter  of 
the  domestically  produced  worsted 
wool  fabric  purchased,  and  the  average 
price  paid  per  square  meter  of  the 
imported  worsted  wool  fabric 
purchased;  (2)  A  list  of  domestic 
worsted  wool  fabric  producers  that 
declined,  on  request,  to  sell  worsted 
wool  fabric  to  the  requester  during  the 
period  July  1,  2001  to  June  30,  2002, 
indicating  the  product  requested,  the 
date  of  the  order,  the  price  quoted,  and 
the  reason  for  the  refusal;  (3)  The 
requester's  domestic  production  and 
sales  for  the  period  January  1,  2002  to 
June  30,  2002  and  the  comparable  six 
month  period  in  the  previous  year,  for 
each  of  the  following  products:  worsted 
wool  suits,  worsted  wool  suit-type 
jackets,  and  worsted  wool  trousers;  (4) 
Evidence  that  the  requester  lost 
production  or  sales  due  to  an 
inadequate  supply  of  domestically- 
produced  worsted  wool  fabric  on  a  cost 
competitive  basis;  and  (5)  Other 
evidence  of  the  inability  of  domestic 
producers  of  worsted  wool  fabric  to 
supply  domestically  produced  worsted 
wool  fabric  to  the  requester. 

Requests  must  be  accompanied  by  a 
statement  by  the  person  submitting  the 
request  or  comments  (if  a  natural 
person),  or  an  employee,  officer  or  agent 
of  the  legal  entity  submitting  the 
request,  with  personal  knowledge  of  the 


matters  set  forth  therein,  certifying  that 
the  information  contained  therein  is 
complete  and  acciuate,  signed  and 
sworn  before  a  Notary  Public,  and 
acknowledging  that  false 
representations  to  a  federal  agency  may 
result  in  criminal  penalties  under 
federal  law. 

Any  business  confidential 
information  provided  that  is  marked 
business  confidential  will  be  kept 
confidential  and  protected  from 
disclosure  to  the  full  extent  permitted 
by  law.  To  the  extent  business 
confidential  information  is  provided,  a 
non-confidential  submission  should 
also  be  provided,  in  which  business 
confidential  information  is  summarized 
or,  if  necessary,  deleted. 

If  a  request  is  received,  the 
Department  will  cause  to  be  published 
a  notice  in  the  Federal  Register 
summarizing  the  request  or  requests  and 
soliciting  comments  from  any  interested 
person,  including  U.S.  manufactiuers  of 
worsted  wool  fabric,  wool  yam,  wool 
top  and  wool  fiber,  regarding  the 
requested  modification.  A  twenty  day 
comment  period  will  hf  provided. 
Thirty  days  after  the  end  of  the 
comment  period,  the  Department  will 
determine  whether  the  limitations 
should  be  modified. 

Dated:  September  19,  2002. 

James  C.  Leonard  m. 

Deputy  Assistant  Secretary  for  Textiles, 
Apparel  and  Consumer  Goods  Industries 

(FR  Doc.02-24318  Filed  &-24-02;  8:45  am] 

BiLUNacooe  asio-pe-s 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustmsnt  of  Import  Limits  for  Certain 
Cotton  and  Man4«ads  Fiber  Textile 
Products  Producsd  or  Manufactured  in 
Bangiadash 

September  19,  2002. 

AGENCY:  Committee  for  the     ' 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  September  25.  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850,  or  refer  to  the  U.S.  Customs 
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website  at  http://www.custDms.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  Apparel  website  at  http:// 
otexa.ita.doc.gov. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854): 
Executive  Order  11651  of  March  3,  1972.  as 
amended. 

The  current  limits  for  certain 
categories  are  being  adjusted  for  swing 
and  carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
nimibers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  66  FR  65178, 
published  on  December  18.  2001).  Also 
see  66  FR  59409,  published  on 
November  28,  2001. 

James  C.  Leonard  III, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements  | 

September  19,  2002. 

Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington.  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  21,  2001,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton  and  man- 
made  nber  textile  products,  produced  or 
manufactured  in  Bangladesh  and  exported 
during  the  twelve-month  period  which  began 
on  January  1 ,  2002  and  extends  through 
December  31,  2002. 

Effective  on  September  25.  2002.  you  are 
directed  to  adjust  the  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing: 


Category 


237 

334 

340/640 
34-) 

351/651 

363 

369-S2 
534 

638/639 

641  

645/646 


Adjusted  twelve-month 
limit' 


288,305  dozen. 
240,567  dozen. 
5,061.820  dozen. 
3,318,617  dozen. 
1,152,243  dozen. 
42,276,830  numbers. 
2,696,089  kilograms. 
841 ,630  dozen. 
1,704,742  dozen. 
785,612  dozen. 
656,436  dozen. 


369-S:     only     HTS     number 


'The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31.2001. 

2  Category 
6307.10.2005. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 


exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
lames  C.  Leonard  IlL 
Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.02-24316  Filed  9-24-02;  8:45  am) 
BILUNG  COOE  351(M>R-S 


COMMITTEE  FOR  THE 
rMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton,  Wool,  Man-Made  FH)er,  Silk 
Blend  and  Other  Vegetable  Fiber 
Textiles  and  Textile  Products 
Produced  or  Manufactured  In  ttie 
Republic  of  Korea 

September  19.  2002. 

agency:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTKW:  Issuing  a  directive  to  the  - 
Commissioner  of  Customs  adjusting 
limits. 

EFFECTIVE  DATE:  September  25,  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold,  Intematioucd  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  48^- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850,  or  refer  to  the  U.S.  Customs 
Web  site  at  http://www.customs.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  Apparel  Web  site  at  http:// 
otexa.ita.doc.gov. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956.  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3. 1972,  as 
amended. 

The  current  limits  for  certain 
categories  are  being  adjusted  for 
carryforward  used,  carryover, 
carryforward,  swing  and  special  shift. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  66  FR  65178, 
published  on  December  18,  2001).  Also 


see  66  FR  59578,  published  on 
November  29,  2001. 

James  C.  Leonard  m. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Conunittee  for  the  Implementation  of  Textile 
Agreements 

September  19,  2002. 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  23.  2001.  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  the  Republic  of 
Korea  and  exported  during  the  twelve-month 
period  which  began  on  January  1,  2002  and 
extends  through  December  31.  2002. 

Effective  on  September  25.  2002.  you  are 
directed  to  adjust  the  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing: 


Category  . 

Adjusted  twelve-month 
limit' 

Group  1 

200-220,  224-V2, 

263.129.459  square 

224-03,  225-227. 

meters  equivalent. 

300-326,360- 

363,  369pt..^ 

400-414,  469pt.,  5, 

603,604,611- 

620,  625-629, 

666pt.^asa 

group 

Sublevels  within 

Group  1 

200 

61 1 ,860  kilograms. 

201 

3.086.357  kitograms. 

611  

4,874,010  square  me- 

ters. 

619/620 

109.568,965  square 

HDeters. 

624 

10,483,577  square 

n>eters. 

625/626/627/628/629 

20,238,741  square 

nf)eters. 

Group  II 

237,  239pt.^ 

569.731.238  square 

331  pt.  8,  332-348, 

meters  equivalent. 

351,352,  359pt., 

433-438,440- 

448,  459-W9, 

459pt.'o,631pt.". 

63»-€48,  651, 

652,  659-H'2. 

659-S '3  and 

659pt. "»,  as  a 

group 

Sublevels  within 

Group  II 

333/334/335 

352.496  dozen  of 

wtikjh  not  more  than 

180,165  dozen  shall 

be  in  Category  335. 

336 

73,964  dozen. 

338/339 

1,542,919  dozen. 
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Category 

Adjusted  twelve-nKxith 
limits 

340 

341  

890,087  dozen  of 
whk^  not  more  ttian 
462,162  dozen  shall 
be  In  Category  340- 

D15. 

246,366  dozen. 

342/642 

285,944  dozen. 

345 

347/348 

351/651  

352 

153.606  dozen. 
655.977  dozen. 
300,391  dnron. 
233,756  dozen. 

433 

1 5,378  dozen. 

434 _ 

435 

7,887  dozen. 
40,767  dozen. 

436 - 

438 

442 

17,286  dozen. 
68.033  dozen.  . 
58,415  dozen. 

443 

344,600  numbers. 

444 

62,488  numbers. 

445/446 

57,689  dozen. 

447 

98,422  dozen. 

448 

41 ,096  dozen. 

633/634/635 

1,439,396  dozen  of 

636 

which  not  rrrore  than 
163,224  dozen  shall 
be  In  Category  633 
and  not  more  than 
608,286  dozen  shall 
be  in  Category  635. 
325,615  dozen. 

638/639 

5,604,067  dozen. 

640-O'8  

3,024,604  dozen. 

640-0^'  

2,884,380  dozen. 

641  

M39,818  dozen  of 

643 

644 

645/646 

647/648 

659-H  

659-S  

Levels  not  in  a  group 
846 

whk:h  not  more  than 
44.188  dozen  shall 
be  in  Category  641- 

Y18. 

866,692  numbers. 
1,328,271  numl)ers. 
4,131,575  dozen. 
1,434.681  dozen. 
1,572,144  kik>grams. 
235.319  kitograms. 

471,850  dozen. 

*  Category  369pt.:  all  HTS  numbers  except 
4202.12.4000,  4202.12.8020,  4202.12.8060, 
4202.22.4020,  4202.22.4500,  4202.22.8030, 
4202.32.4000.  4202.32.9530,  4202.92.0505, 
4202.92.1500.  4202.92.3016,  4202.92.6091. 
5601.10.1000.  5601.21.0090.  5701.90.1020. 
5701.90.2020,  5702.10.9020,  5702.39.2010, 
5702.49.1020,  5702.49.1080,  5702.59.1000, 
5702.99.1010,  5702.99.1090,  5705.00.2020, 
5805.00.3000,  5807.10.0510,  5807.90.0510. 
6301.30.0010,  6301.30.0020,  6302,51.1000, 
6302.51.2000,  6302.51.3000,  6302.51.4000, 
6302.60.0010,  6302.60.0030,  6302.91.0005. 
6302.91.0025,  6302.91.0045,  6302.91.0050, 
6302.91.0060,  6303.11.0000,  6303.91.0010, 
6303.91.0020,  6304.91.0020,  6304.92.0000, 
6305.20.0000,  6306.11.0000,  6307.10.1020, 
6307.10.1090,  6307.90.3010,  6307.90.4010. 
6307.90.5010,  6307.90.8910.  6307.90.8945, 
6307.90.9682.  6406.10.7700,  9404.90.1000, 
9404.90.8040  and  9404.90.9505. 

^Category  469pt.:  an  HTS  numbers  except 
5601.29.0020,  5603.94.1010,  6304.19.3040, 
6304.91.0050,  6304.99.1500,  6304.99.6010, 
6308.00.0010  and  6406.10.9020. 

B  Category  666pt.:  all  HTS  numbers  except 
5805.00.4010,    6301.10.0000.    6301.40.0010, 

6301.90.0010, 

6302.53.0030, 

6303.12.0000, 

6303.92.2010. 

6304.11.2000, 

6304.91.0040, 

6307.90.9884, 


^The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31,2001. 

2  Category  224-V:  only  HTS  numbers 
5801.21.0000,  5801.23.0000,  5801.24.0000, 
5801.25.0010.  5801.25.0020.  5801.26.0010, 
5801.26.0020.  5801.31.0000,  5801.33.0000. 
5801.34.0000,  5801.35.0010,  5801.35.0020. 
5801 .36.001 0  and  5801 .36,0020. 

^Category  224-0:  all  remaining  HTS  num 
bers  in  Category  224. 


6302.53.0010. 
6302.93.1000, 
6303.19.0010, 
6303.92.2020. 
6304.19.1500, 
6304.93.0000, 
9404.90.8522 


only     HTS     number 


6301.40.0020, 
6302:53.0020, 
6302.93.2000, 
6303.92.1000, 
6303.99.0010, 
6304.19.2000, 
6304.99.6020, 
and  9404.90.9522. 

^Category    239pt.: 
6209.20.5040  (diapers). 

"Category  331  pt.:  all  HTS  numbers  except 
6116.10.1720,  6116.10.4810,  6116.10.5510. 
6116.10.7510,  6116.92.6410,  6116.92.6420. 
6116.92.6430.  6116.92.6440,  6116.92.7450. 
6116.92.7460,  6116.92.7470,  6116.92.8800. 
6116.92.9400  and  6116.99.9510. 

"Category  459-W:  only  HTS  number 
6505.90.4090. 

^° Category  459pt.:  all  HTS  numbers  except 
6505.90.4090  (Category  459-V\0: 

6115.19.8020,    6117.10.1000,    6117.10.2010. 
6117.20.9020.    6212.90.0020. 
6405.20.6030,    6405.20.6060, 
6406.99.1505.  6406.99.1560. 

^^  Category  631  pt.:  all  HTS  numbers  except 
6116.10.1730,    6116.10.4820,    6116.10.5520. 
6116.93.8800,    6116.93.9400. 
6116.99.5400  and 


6214.20.0000. 
6405.20.6090, 


6116.10.7520. 
6116.99.4800. 
6116.99.9530. 

^2  Category  659-H:  only  HTS  numbers 
6502.00.9030.  6504.00.9015,  6504.00.9060, 
6505.90.5090,  6505.90.6090.  6505.90.7090 
and  6505.90.8090. 

13  Category  659-S:  only  HTS  numbers 
6112.31.0010.  6112.31.0020.  6112.41.0010, 
6112.41.0020,  6112.41.0030,  6112.41.0040, 
6211.11.1010,  6211.11.1020,  6211.12.1010 
and  6211.12.1020. 

1^  Category  659pt.:  all  HTS  numbers  except 
6502.00.9030,    6504.00.9015,    6504.00.9060, 
6505.90.6090, 
(Category 
6112.31.0020. 
6112.41.0030. 
6211.11.1020. 
(Category 
6115.12.2000. 
6212.90.0030, 


6505.90.7090, 
659-H); 
6112.41.0010. 
6112.41.0040, 
6211.12.1010, 
659-S); 
6117.10.2030, 
6214.30.0000, 


6505.90.5090, 
6505.90.8090 
6112.31.0010, 
6112.41.0020, 
6211.11.1010, 
6211.12.1020 
6115.11.0010, 
6117.20.9030, 
6214.40.0000, 
6406.99.1540. 

'*  Category 
6205.20.2015, 
and  6205.20.2030. 

IB  Category  640-D:  only  HTS  numbers 
6205.30.2010,  6205.30.2020,  6205.30.2030, 
6205.30.2040,  6205.90.3030  and 

6205.90.4030. 


6406.99.1510 


and 


340-D:    only    HTS    numbers 
6205.20.2020,     6205.20.2025 


17  640-O:  only  HTS  numbers  6203.23.0080, 
6203.29.2050,  6205.30.1000,  6205.30.2050, 
6205.30.2060,  6205.30.2070,  6205.30.2080 
and  6211.33.0040. 

'« Category  641-Y:  only  HTS  numbers 
6204.23.0050,  6204.29.2030.  6206.40.3010 
and  6206.40.3025. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 
Sincerely, 

James  C.  Leonard  III. 
Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  02-24319  Filed  9-24-02;  8:45  am] 

BUJNQ  cooe  Mio-on-e 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Denial  of  Short  Supply  Request  under 
tfM  UnltMl  State*  -  Caribbean  Basin 
Trade  Partnership  Act  (CBTPA) 

September  19.  2002. 

AGENCY:  The  Committee  for  the 
Implementation  of  Textile  Agreements 
(The  Committee). 

ACTION:  Denial  of  the  request  alleging 
that  certain  100  percent  stock-dyed 
worsted  wool  woven  fabric,  used  in  the 
production  of  certain  men's  suits  and 
suit  jackets,  cannot  be  supplied  by  the 
domestic  industry  in  commercial 
quantities  in  a  timely  manner. 

SUMMARY:  On  July  19,  2002.  the 
Chairman  of  CITA  received  a  request 
from  Oxford  Industries  alleging  that 
certain  100  percent  worsted  (i.e., 
combed)  wool  woven  fabric,  stock-dyed 
(not  piece-dyed)  of  wool  yams  with  an 
average  fiber  diameter  of  more  than  18.5 
microns,  classified  in  subheading 
5112.19.95  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
for  use  in  the  production  of  men's  suit 
type  jackets  for  suits  classified  in 
subheading  6203.31.9010  of  the  HTSUS 
and  men's  suits  classified  in  subheading 
6203.11.9000  of  the  HTSUS,  but 
excluding  "morning  dress",  "evening 
dress"  and  "dinner  jacket  suits"  (as 
defined  in  Note  3(a)  to  Chapter  62  of  the 
HTSUS),  carmot  be  supplied  by  the 
domestic  industry  in  commercial 
quantities  in  a  timely  manner.  It 
requested  that  apparel  of  such  fabrics  be 
eligible  for  preferential  treatment  under 
the  CBTPA.  Based  on  the  information 
provided  and  our  knowledge  of  the 
industry,  CITA  has  determined  that 
these  subject  fabrics  can  be  supplied  by 
the  domestic  industry  in  commercial 
quantities  in  a  timely  manner  and 
therefore  denies  the  request. 
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FOR  FURTHER  INFORMATION  CONTACT:  For 

Further  Information  Contact:  Shikha 
Bhatnagar,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202) 482-3400. 
SUPPLEMENTARY  INFORMATION: 

Authority:  Section  213{b)(2)(A)(v){II)  of  the 
Caribbean  Basin  Economic  Recovery  Act,  as 
added  by  Section  21 1(a)  of  the  CBTPA; 
Section  6  of  Executive  Order  No.  13191  of 
January  17,  2001. 

BACKGROUND:    | 

The  CBTPA  provides  for  quota-  and 
duty-free  treatment  for  qualifying  textile 
and  apparel  products.  Such  treatment  is 
generally  limited  to  products 
manufactured  from  yarns  or  fabhcs 
formed  in  the  United  States  or  a 
benefrciary  country.  The  CBTPA  also 
provides  for  quota-  and  duty-free 
treatment  for  apparel  articles  that  are 
both  cut  (or  knit-to-shape)  and  sewn  or 
otherwise  assembled  in  one  or  more 
CBTPA  beneficiary  countries  from  fabric 
or  yam  that  is  not  formed  in  the  United 
States  or  a  CBTPA  beneficiary  country, 
if  it  has  been  determined  that  such 
fabric  or  yam  cannot  be  supplied  by  the 
domestic  industry  in  commercial 
quantities  in  a  timely  manner.  In 
Executive  Order  No.  13191,  the 
President  delegated  to  CITA  the 
authority  to  determine  whether  yams  or 
fabrics  cannot  be  supplied  by  the 
domestic  industry  in  commercial 
quantities  in  a  timely  manner  under  the 
CBTPA.  On  March  6,  2001,  CITA 
published  procedures  that  it  will  follow 
in  considering  requests.  (66  FR  13502). 

On  July  19,  2002,  the  Chairman  of 
CITA  received  a  request  from  Oxford 
Industries  alleging  that  certain  100 
percent  worsted  (i.e.,  combed)  wool 
woven  fabric,  stock-dyed  (not  piece- 
dyed)  of  wool  yams  with  an  average 
fiber  diameter  of  more  than  18.5 
microns,  classified  in  subheading 
5112.19.95  of  the  HTSUS,  for  use  in  the 
production  of  men's  suit  type  jackets  for 
suits  classified  in  subheading 
6203.31.9010  of  HTSUS  and  men's  suits 
classified  in  subheading  6203.11.9000  of 
the  HTSUS,  but  excluding  "morning 
dress",  "e^ning  dress"  and  "dinner 
jacket  suits"  (as  defined  in  Note  3(a)  to 
Chapter  62  of  the  HTSUS),  cannot  be 
supplied  by  the  domestic  industry  in 
commercial  quantities  in  a  timely 
manner.  It  requested  that  apparel  of 
such  fabrics  that  are  both  cut,  sewn,  and 
assembled  in  one  or  more  CBTPA 
beneficiary  countries  be  eligible  for 
preferential  treatment  under  the  CBTPA. 

On  August  2,  2002,  CITA  solicited 
public  comments  regarding  this  request, 
particularly  with  respect  to  whether 
these  fabrics  can  be  supplied  by  the 


domestic  industry  and  commercial 
quantities  in  a  timely  manner.  We  also 
requested  the  advice  of  the  tj.S. 
International  Trade  Commission  and  the 
relevant  Industry  Sector  Advisory 
Committees.  On  August  20,  2002,  CITA 
and  the  Office  of  the  U.S.  Trade 
Representative  offered  to  hold 
consultations  with  the  relevant 
Congressional  Committees. 

CITA  has  determined  that  certain  100 
percent  worsted  (i.e.,  combed)  wool 
woven  fabric,  stock-dyed  (not  piece- 
dyed)  of  wool  yams  with  an  average 
fiber  diameter  of  more  than  18.5 
microns,  classified  in  subheading 
5112.19.95  of  the  HTSUS,  for  use  in  the 
production  of  men's  suit  type  jackets  for 
suits  classffied  in  subheading 
6203.31.9010  of  HTSUS  and  men's  suits 
classified  in  subheading  6203.11.9000  of 
the  HTSUS,  but  excluding  "moming 
dress",  "evening  dress"  and  "dinner 
jacket  suits"  (as  defined  in  Note  3(a)  to 
Chapter  62  of  the  HTSUS),  can  be 
supplied  by  the  domestic  industry  in 
commercial  quantities  in  a  timely 
manner.  Based  on  the  information 
provided,  including  review  of  the 
request,  public  comments  and  advice 
received,  and  our  knowledge  of  the 
industry,  CITA  has  determined  that 
there  is  current  production  of  and 
domestic  capacity  to  supply  these 
fabrics.  Oxford  Industries'  request  is 
denied. 

James  C.  Leonard  m. 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

[FR  Doc.02-24317  Filed  9-24-02;  8:45  am) 

nUJNG  CODE  3S1(M>R-S 


DEPARTMENT  OF  ENERGY 

Energy  Information  Administration 

Agency  Information  Collection  ~^ 
Activities:  Proposed  Collection; 
Comment  Request 

agency:  Energy  Information 
Administration  (ElA),  Department  of 
Energy  (DOE). 

ACTION:  Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request. 

SUMMARY:  The  ELA  is  soliciting 
comments  on  the  proposed  three-year 
extension  to  the  "Recordkeeping 
Requirements  of  DOE's  General 
Allocation  and  Price  Rules,"  ERA-766R. 

DATES:  Comments  must  be  filed  by 
November  25,  2002.  If  you  anticipate 
difficulty  in  submitting  comments 
within  that  period,  contact  the  person 
listed  below  as  soon  as  possible. 


ADDRESSES:  Send  conmients  to  Mr.  John 
D.  Bullington.  To  ensure  receipt  of  the 
comments  by  the  due  date,  submission 
by  FAX  (202-586-6191)  or  e-mail,  to 
Dan.Bullington@hq.doe.gov  is 
recommended.  The  mailing  address  is 
Office  of  General  Counsel,  GC-90.  U.S. 
Department  of  Energy,  1000 
Independence  Ave.,  SW.,  Washington, 
DC  20585-0103.  Altematively,  Mr. 
Bullington  may  be  contacted  by 
telephone  at  202-586-7364. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  Mr.  Bullington  at 
the  address  listed  above. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

II.  Current  Actions 

in.  Request  for  Comments 

I.  Background 

The  Federal  Energy  Administration 
Act  of  1974  (Pub.  L.  93-275, 15  U.S.C. 
761  et  seq.)  and  the  EMDE  Organization 
Act  (Pub.  L.  95-91,  42  U.S.C.  7101  et 
seq.)  require  the  EIA  to  carry  out  a 
centralized,  comprehensive,  and  unified 
energy  information  program.  This 
program  collects,  evaluates,  assembles, 
analyzes,  and  disseminates  information 
on  energy  resource  reserves,  production, 
demand,  technology,  and  related 
economic  and  statistical  information. 
This  information  is  used  to  assess  the 
adequacy  of  energy  resources  to  meet 
near  and  lotiger  term  domestic 
demands. 

The  EIA,  as  part  of  its  effort  to  comply 
with  the  Paperwork  Reduction  Act  of 
1995  (Pub.  L.  104-13,  44  U.S.C.  Chapter 
35),  provides  the  general  public  and 
other  Federal  agencies  with 
opportunities  to  comment  on  collections 
of  energy  information  conducted  by  or 
in  conjimction  with  the  EIA.  Any 
comments  received  help  the  EIA  to 
prepare  data  requests  that  maximize  the 
utility  of  the  information  collected,  and 
to  assess  the  impact  of  collection 
requirements  on  the  public.  Also,  the 
EIA  will  later  seek  approval  by  the 
Office  of  Management  and  Budget 
(0MB)  under  Section  3507(a)  of  the 
Paperwork  Reduction  Act  of  1995. 

The  recordkeeping  requirements  are 
authorized  by  section  203(a)(1)  of  the 
Economic  Stabilization  Act  (ESA)  of 
1970,  as  amended  (Pub.  L.  92-210,  85 
Stat.  743)  and  by  section  13(g)  of  the 
Federal  Energy  Administration  Act 
(FEAA)  of  1974,  as  amended  (Pub.  L. 
93-275).  DOE  proposes  to  extend  for 
three  years  the  limited  recordkeeping 
requirements  presently  contained  in  10 
CFR  210.1.  The  antecedent  regulation 
was  narrowed  by  amendment  in  January 
1985.  This  limited  extension  is 
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proposed  as  a  protective  measure  to 
preserve  records  relating  to  the  prior 
price  and  allocation  regulations  for  an 
additional  three  years. 

n.  Current  Actions 

This  is  an  extension  with  no  change 
of  the  existing  requirements.  The 
requirements  are  proposed  to  be 
extended  for  a  period  of  three  years, 
from  December  31,  2002,  to  December 
31,2005. 

m.  Request  for  Comments 

Prospective  respondents  and  other 
interested  parties  should  comment  on 
the  actions  discussed  in  item  II.  The 
following  guidelines  are  provided  to 
assist  in  the  preparation  of  comments. 

General  Issues 

A.  EIA  is  interested  in  receiving 
comments  itom  persons  regarding 
whether  the  proposed  recordkeeping 
requirements  are  necessary  for  the 
proper  performance  of  the  functions  of 
the  agency  and  does  the  information 
have  practical  utility?  Practical  utility  is 
defined  as  the  actual  usefulness  of 
information  to  or  for  an  agency,  taking 
into  account  its  accuracy,  adequacy, 
reliability,  timeliness,  and  the  agency's 
ability  to  process  the  information  it 
collects. 

B.  What  enhancements  can  be  made 
to  the  quality,  utility,  and  clarity  of  the 
information  to  be  collected? 

As  a  Potential  Respondent  to  the 
Request  for  Information 

A.  Are  the  instructions  regarding  the 
recordkeeping  requirements  clear  and 
sufficient?  If  not,  which  instructions 
require  clarification. 

B.  Can  information  be  maintained  as 
specified  in  the  recordkeeping 
requirements? 

C.  Public  reporting  burden  for  the 
recordkeeping  requirements  are 
estimated  to  average  4  hours  per 
respondent.  The  estimated  burden 
includes  the  total  time,  effort,  or 
financial  resources  expended  to 
generate,  maintain,  retain,  disclose  and 
provide  the  information. 

D.  The  agency  estimates  respondents 
will  incur  no  additional  costs  other  than 
the  hours  required  to  maintain  the 
records.  What  is  the  estimated:  (1)  Total 
dollar  amount  aimualized  for  capital 
and  start-up  costs,  and  (2)  reciuring 
annual  costs  of  operation  and 
maintenance,  and  purchase  of  services 
associated  with  these  recordkeeping 
requirements. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 


approval  of  the  form.  They  also  will 
become  a  matter  of  public  record. 

Statutory  Authority:  Section  3507(h)(1)  of 
the  Paperwork  Reduction  Act  of  1995  (Pub. 
L.  No.  104-13,  44  U.S.C.  Chapter  35). 

Issued  in  Washington,  DC,  September  19, 
2002. 

Jay  H.  Casaelberry, 

Agency  Clearance  Officer,  Statistics  and 
Methods  Group,  Energy  Information 
Administration. 

[PR  Doc.  02-24336  Filed  9-24-02;  8:45  am) 
BIUJNG  CODE  64S(M>1-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7382-8] 

Risk  Management  Programs  Under 
Section  1 12(r)(7)  of  the  Clean  Air  Act 
as  Amended;  Contractor  Access  to 
Confidential  Business  Information  and 
Address  Change  for  the  Submission  of 
Risk  Management  Plans 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  The  EPA  has  authorized  the 
following  contractor  to  access 
information  that  has  been,  or  will  be, 
submitted  to  EPA  under  section  112(r) 
of  the  Clean  Air  Act  (CAA)  as  amended: 
Computer  Sciences  Corporation  (CSC) 
and  its  subcontractor.  Creative 
Information  Technology  Inc.  (CITI), 
(GSA  Contract  #GSOOT99ALD0203, 
expiring  March  27,  2009).  The  EPA 
announces  a  new  address  to  which  Risk 
Management  Plans  (RMPs)  are  to  be 
sent. 

Some  of  the  information  submitted 
under  section  112(r)  may  be  claimed  to 
be  confidential  business  information 
(CBI)  by  the  submitter. 
DATES:  Access  to  confidential  data 
submitted  to  EPA  will  occur  no  sooner 
than  October  7,  2002.  RMPs  may  be  sent 
to  the  new  address  effective  September 
25,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dorothy  McManus,  Office  of  Solid 
Waste  and  Emergency  Response,  MC: 
5104a,  U.S.  Environmental  Protection 
Agency,  Washington,  DC  20460. 
SUPPLEMENTARY  INFORMATION:  The  EPA 
is  issuing  this  notice  to  inform  all 
submitters  of  information  under  section 
112(r)  of  the  CAA  that  EPA  may  provide 
the  above  mentioned  contractor  and  its 
subcontractor  access  to  these  materials 
on  a  need-to-know  basis.  This  contractor 
will  provide  technical  support  to  the 
Office  of  Solid  Waste  and  Emergency 
Response  in  the  receipt,  processing  and 


storage  of  risk  management  plans 
submitted  to  EPA  under  the  CAA. 

In  accordance  with  40  CFR  2.301(h), 
EPA  has  determined  that  the  contractor 
and  its  subcontractor  require  access  to 
CBI  submitted  to  EPA  under  sections 
112(r)  and  114  of  the  CAA  in  order  to 
perform  work  satisfactorily  under  the 
above  noted  contract.  The  contractor's 
and  subcontractor's  (>ersonnel  will  be 
given  access  to  information  submitted 
imder  section  112(r)  of  the  CAA.  Some 
of  the  information  may  be  claimed  or 
determined  to  be  CBI.  The  contractor's 
and  subcontractor's  personnel  will  be 
required  to  sign  nondisclosure 
agreements  and  will  be  permitted  access 
to  CBI.  All  contractor  access  to  CAA  CBI 
will  take  place  at  the  contractor's 
facility.  The  contractor  will  have 
appropriate  procedures  and  facilities  in 
place  to  safeguard  the  CAA  CBI  to 
which  the  contractor  and  its 
subcontractor  have  access.  Clearance  for 
access  to  CBI  is  scheduled  to  expire  on 
March  27,  2009  or  at  contract 
termination. 

Risk  Management  Plans  submitted  to 
EPA  should  be  mailed  to:  Risk 
Management  Plan  (RMP)  Reporting 
Center,  P.O.  Box  1515,  Lanham- 
Seabrook,  MD  20703-1515.  Courier 
deliveries  and  express  mail  should  be 
addressed  to  the  RMP  Reporting  Center, 
c/o  CSC,  Suite  300,  8400  Corporate 
Drive,  New  CarroUton,  MD  20785. 

Dated:  September  13,  2002. 
Deborah  Y.  Dietrich, 

Director,  Chemical  Emergency  Preparedness 
and  Prevention  Office,  Office  of  Solid  Waste 
and  Emergency  Response. 
(PR  Doc.  02-24341  Filed  9-24-02:  8:45  am] 

WLUNG  CODE  a660-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2002-0259;  FRL-7275-6] 

The  Associatton  of  American  Pestickle 
Control  Officials;  State  RFRA  Issues 
Research  and  Evaluation  Group; 
Working  Committee  on  Water  Quality 
and  Pestickle  Disposal 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  The  Association  of  American 
Pesticide  Control  Officials  (AAPCO). 
The  State  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  and  the  Issues  Research  and 
Evaluation  Group  (SFIREG)  Working 
Committee  on  Water  Quality  and 
Pesticide  Disposal  will  hold  a  2-day 
meeting.  This  notice  announces  the 
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location  and  times  for  the  meeting  and 
sets  forth  the  tentative  agenda  topics. 
DATES:  The  meeting  will  be  held  on 
Monday.  October  28.  2002,  from  8:30 
a.m.  to  5  p.m.,  and  Tuesday,  October  29, 
2002,  from  8:30  a.m.  to  12  noon. 
ADDRESSES:  This  meeting  will  be  held  at 
the  Doubletree  Hotel,  300  Army-Navy 
Drive,  Arlington,  VA. 

Comments  may  be  submitted  by  mail, 
electronically,  or  in  person.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  I.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  ID  number 
OPP-2002-0259  in  the  subject  line  on 
the  first  page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT: 
Georgia  A.  McDuffie,  Field  and  External 
Affairs  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington.  DC  20460; 
telephone  number:  (703)  605-0195;  fax 
number:  (703)  308-1850;  e-mail  address: 
mcduffie.georgia@epa.gov. 

Philip  H.  Gray.  SFIREG  Executive. 
Secretary,  P.O.  Box  1249,  Hardwick,  VT 
05843-1249;  telephone  number:  (802) 
472-6956;  fax  (802)  472-6957;  e-mail 
address:  aapco@plainfield.bypass.com. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  This  action  may,  however,  be 
of  interest  to  all  parties  interested  in 
SFIREG's  information  exchange 
relationship  with  EPA  regarding 
important  issues  related  to  human 
health,  environmental  exposure  to 
pesticides,  and  insight  into  EPA's 
decision-making  process  are  invited  and 
encourage  to  attend  the  meetings  and 
participate  as  appropriate.  Since  other 
entities  may  also  be  interested,  the 
Agency  has  not  attempted  to  describe  all 
the  specific  entities  that  may  be  affected 
by  this  action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  hitemet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 


and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  docimient  under  the 
"Federal  Register — Environmental 
Docimients."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  ID  number  OPP- 
2002-0259.  The  official  record  consists 
of  the  documents  specifically  referenced 
in  this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  Confidential  Business 
Information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket  ID 
number  OPP-2002-0259  in  the  subject 
line  on  the  first  page  of  your  response. 

1.  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  {7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Hwy., 
Arlington.  VA.  The  PIRIB  is  open  fi^m 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  niunber  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  opp-docket@epa.gov,  or  you  can 
submit  a  computer  disk  as  described 


above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0/9.0  or  ASCII  file 
format.  All  comments  in  electronic  form' 
must  be  identified  by  docket  ID  number 
OPP-2002-0259.  Electronic  comments 
may  also  be  filed  online  at  many  Federal 
Depository  Libraries. 

D.  How  Should  I  Handle  CBI  that  I  Want 
to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
docimient  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
^please  consult  the  person  listed  under 
'for  FURTHER  MFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assimiptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  notice  or  collection  activity. 

7.  Make  sme  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  ID  nimiber 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 
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n.  Tentative  Agenda 

The  following  outlines  the  tentative 
agenda  of  the  2-day  meeting. 

1.  Introductions  and  new  members. 

2.  Review  of  isoxaflutole  registration 
and  monitoring  experiences. 

3.  EPA  Office  of  Water  and  Office  of 
Pesticide  Program  presentation  and 
discussion,  various  topics  including: 
319  guidance  development  Re:  How  to 
Address  Pesticides  and  Monitoring 
Standards  Development/Setting  and 
Selection  of  Priority  Compounds 
Resources  for  Surface  Water  Monitoring 
Responsibility  for  New  Products  versus 
Reregistrations. 

4.  Pesticide  regulatory  education 
program  (PREP)  report  and  content  of 
revised  pesticide/water  quality 
management  plan. 

5.  Issue  team  report — disposal  label 
language  project. 

6.  Disposal  initiatives — ^national     ' 
pesticide  stewardship  alliance 
mamagememt  report. 

7.  lodosulfuron  registration  review — 
issue  team  and  EPA  perspectives. 

8.  FY  2003  registration  work  plan 
(EPA). 

9.  Review  ad  hoc  rostei^FY  2003 
work  group  assignments. 

10.  Issue  team  report — registration 
authority  project. 

11.  EPA  update  on  copper  chromated 
arsenate  (CCA)  update. 

12.  State  and  regional  reports. 

13.  Farm  association  and  environment 
review  training  experience. 

14.  Office  of  Pesticide  Program  up- 
date. 

15.  Office  of  Enforcement  and 
Compliance  Assurance  up-date. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests. 

Dated:  September  18,  2002.  ^ 

Jay  S.  Ellenberger, 

Acting  Director,  Field  and  External  Affairs 
Division,  Office  of  Pesticide  Programs. 
[PR  Doc.  02-24225  Filed  9-24-02;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2002-O251;  FRL-7274-4] 

Availability  of  Interim  Rereglstration 
Eligibility  Decision  Documant  for 
Comment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  annoimces 
availability  and  starts  a  60-day  public 


conament  period  on  the  Interim 
Rereglstration  Eligibility  Decision 
(IRED)  document  for  the  pesticide  active 
ingredient  diazinon.  The  IRED 
represents  EPA's  formal  regulatory 
assessment  of  the  health  and 
environmental  data  base  of  the  subject 
chemical  and  presents  the  Agency's 
determination  regarding  which 
pesticidal  uses  are  eligible  for 
rereglstration. 

DATES:  Comments,  identified  by  docket 
ID  number  OPP-2002-0251,  must  be 
received  on  or  before  November  25, 
2002. 

ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  I.  of  the  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 

Laura  Parsons,  Special  Review  and 
Rereglstration  Division  (7508C),  Office 
of  Pesticide  Programs.  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001;  telephone  number:  (703)  305- 
5776;  e-mail  address: 
parsons.laura@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  This  action  may,  however,  be 
of  interest  to  persons  who  are  or  may  be 
required  to  conduct  testing  of  chemical 
substances  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  or  the  Federal  Food,  Drug 
and  Cosmetic  Act(FFDCA); 
environmental,  human  health,  and 
agricultural  advocates;  pesticides  users; 
and  members  of  the  public  interested  in 
the  use  of  pesticides.  Since  other 
entities  may  also  be  interested,  the 
Agency  has  not  attempted  to  describe  all 
the  specific  entities  that  may  be  affected 
by  this  action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
imder  docket  identification  (ID)  number 
OPP-2002-0251.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket. 


the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosiure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Rm.  119, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is (703)  305-5805. 

f,    2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrg8tr/.  To  access 
RED  documents  and  RED  fact  sheets 
electronically,  go  directly  to  the  REDs 
table  on  the  EPA  Office  of  Pesticide 
Programs  Home  Page,  at  http:// 
www  .epa.gov/pesticides/reregistration/ 
status.htm. 

An  electrdnic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system.  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  coounents, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  docimients  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  appropriate  docket  ID 
number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosiue  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  oply  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
document  is  available  for  viewing  in' 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 
For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is  ' 
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that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclos\ire  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  cire  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  docket  will  be 
scanned  and  placed  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the 
photograph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
brief  description  written  by  the  docket 
staff. 

C.  How  and  To  Whom  Do  I  Submit 
(Comments?  j 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensiue  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  ID  number  in  the  subject  line  on 
the  first  page  of  your  comment.  Please 
ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  conmients.  If  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  I.D.  Do 
not  use  EPA  Dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1 .  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
unit,  EPA  recommends  that  you  include 
your  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 


provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  Q'A's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  caimot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search,"  and  then  key  ifl 
docket  ID  number  OPP-2002-0251.  The 
system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  imless  you 
provide  it  in  the  body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  opp-docket@epa.gov. 
Attention:  Docket  ID  Number  OPP- 
2002-0251.  hi  contrast  to  EPA's 
electronic  public  docket,  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system.  If  you  send  an  e-mail  comment 
directly  to  the  docket  without  going 
through  EPA's  electronic  public  docket, 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  By  mail.  Send  your  comments  to: 
Public  Information  and  Records 
hitegrity  Branch  (PIRIB)  {7502C).  Office 
of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001,  Attention:  Docket  ID 
Number  OPP-2002-0251. 

3.  By  hand  delivery  or  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Office  of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  Rm. 
119,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  Attention: 
Docket  ID  Number  OPP-2002-0251. 
Such  deliveries  are  only  accepted 
during  the  docket's  normal  hours  of 
operation  as  identified  in  Unit  I.B.I. 


D.  How  Should  I  Submit  CBI  To  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM,  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
-included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  imder 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
^4y  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assimiptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  yoiu-  views. 

4.  If  you  estimate  potential  biu-den  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  notice  or  collection  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
document. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  ID  niunber 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 

n.  Background 

A.  What  Action  is  the  Agency  Taking? 

The  Agency  has  issued  an  IRED  for 
the  pesticide  active  ingredient  diazinon. 
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Under  FIFRA,  as  amended  in  1988,  EPA 
is  conducting  an  accelerated 
reregistration  program  to  reevaluate 
existing  pesticides  to  make  sure  they 
meet  current  scientific  and  regulatory 
standards.  The  data  base  to  support  the 
reregistration  of  diazinon  is 
substantially  complete.  Taking  into 
account  both  the  risks  and  benefits  of 
diazinon  uses,  the  Agency  has 
determined  that  with  the  adoption  of  all 
the  mitigation  measures  recommended 
in  the  IR£D,  use  of  diazinon  will  not 
pose  unreasonable  adverse  risks  to 
people  or  the  environment  when  used 
according  to  its  currently  approved 
labeling.  Please  note  that  this  is  only  an 
interim  decision.  Upon  the  Agency's 
completion  of  its  assessment  of  the 
cumulative  risk  posed  by  the 
organophosphates  as  a  class,  EPA  will 
issue  a  final  reregistration  eligibility 
decision  on  pesticides  containing 
diaizinon. 

All  registrants  of  pesticide  products 
containing  diazinon  will  be  sent  the 
appropriate  REDs,  labeling  requirements 
and  product  specific  data  requirements 
pending  0MB  approval  of  the  diazinon 
Data  Call-hi. 

The  reregistration  program  is  being 
conducted  under  Congressionally 
mandated  time  frames,  and  EPA 
recognizes  both  the  need  to  make  timely 
reregistration  decisions  and  to  involve 
the  public.  Therefore,  EPA  is  issuing 
this  IRED  with  a  60-day  comment 
period.  The  comment  period  is  intended 
to  provide  an  opportunity  for  public 
input  and  a  mechanism  for  initiating 
any  necessary  amendment  to  the  IRED. 
EPA  invites  conunent  specifically  on  the 
use  of  the  diazinon  benefit  assessments 
which  can  be  found  with  the  diazinon 
documents  on  the  EPA's  website  at 
http://vkrww.epa.gov/pesticides/ 
reregistration/status.htm.  All  conunents 
will  be  carefully  considered  by  the 
Agency.  If  any  comment  significantly 
affects  this  IRED,  EPA  will  amend  the 
IRED  by  publishing  the  amendment  in 
the  Federal  Register. 

B.  What  is  the  Agency's  Authority  for 
Taking  this  Action} 

The  legal  authority  far  this  IRED  falls 
imder  FIFRA,  as  amended  in  1988  and 
1996.  Section  4(g)(2)(A)  of  FIFRA 
directs  that,  aft6r  submission  of  all  data 
concerning  a  pesticide  active  ingredient, 
"the  Administrator  shall  determine 
whether  pesticides  containing  such 
active  ingredient  are  eligible  for 
reregistration,"  before  calling  in  product 
specific  data  on  individual  end-use 
products,  and  either  reregistering 
products  or  taking  "other  appropriate 
regulatory  action." 


Listof  Subiects 

Environmental  protection.  Chemicals, 
Pesticides  and  pests. 

Dated:  September  13,  2002. 
Lois  Ann  Rossi, 

Director,  Special  Review  and  Reregistration 
Division,  Office  of  Pesticide  Proffnms. 

[FR  Doc.  02-24231  Filed  9-24-02;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2002-0214;  FRL-71M-11 

Notice  Of  HIing  a  Pesticide  Petition  to 
Establish  a  Tolerance  fora  Certain 
Pesticide  Chemical  In  or  on  Food 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

StJMMARY:  This  notice  announces  the 
initial  filing  of  a  pesticide  petition 
proposing  the  establishment  of 
regulations  for  residues  of  a  certain 
pesticide  chemical  in  or  on  various  food 
commodities. 

DATES:  Comments,  identified  by  docket 
ID  number  OPP-2002-0214,  must  be 
received  on  or  before  October  25,  2002. 

ADDRESSES:  Conunents  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.C.  of  the 
SUPPlfMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  ID  number 
OPP-2002-0214  in  the  subject  line  on 
the  first  page  of  your  response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Andrew  Bryceland, Biochemical 
Pesticides  Branch,  Biopesticides  and 
Pollution  Prevention  Division  (751 IC), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460, telephone  number:l703) 
305-6928;  e-mail  address; 
bryceland.andrew@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Inibnnation 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufactiu«r,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Categories 

NAICS 
codes 

Examples  of  poten- 
tially affected  enti- 
ties 

Industry 

111 
112 
311 

32532 

Crop  productKXi 
Animal  production 
Food  manufac- 
turing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  MFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  docimients  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
docimient,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register — ^Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  ID  number  OPP- 
2002-0214.  The  official  record  consists/ 
of  the  documents  specifically  referenced 
in  this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  confidential  business 
information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
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Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 


You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket  ID 
number  OPP-2002-0214  in  the  subject 
line  on  the  first  page  of  your  response. 

1.  By  mail.  Submit  yoiu-  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Highway, 
Arlington.  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805.      - 

3.  Electronically.  You  may  submit 
yoxir  comments  electronically  by  e-mail 
to:  opp-docket@epa.gov,  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  conmients  in  electronic  form 
must  be  identified  by  docket  ID  nimiber 
OPP-2002-0214.  Electronic  comments 
may  also  be  filed  online  at  many  Federal 
Depository  Libraries. 

D.  How  Should  I  Handle  CBI  That  I 
Want  to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
docximent  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 


version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  identified 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assmnptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  sure  to  submit  your 
conunents  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control- 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

n.  What  Action  is  the  Agency  Taking? 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  the  establishment 
and/or  amendment  of  regulations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities 
under  section  408  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a.  EPA  has  determined  that 
this  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  section  408(d)(2);  however,  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  support  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

List  of  Subjects 

Enviroimiental  protection. 
Agricultural  commodities.  Feed 
additives.  Food  additives.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 


Dated:  September  16,  2002. 
Janet  L.  Andersen, 
Director,  Biopesticides  and  Pollution 
Prevention  Division,  Office  of  Pesticides 
Pmgrams. 

Summary  of  Petition 

The  petitioner  summary  of  the 
pesticide  petition  is  printed  below  as 
required  by  section  408(d)(3)  of  the 
FFDCA.  The  summary  of  the  petition 
was  prepared  by  Certis  USA  LLC  and 
represents  the  view  of  Certis  USA  LLC. 
EPA  is  publishing  the  petition  summary 
verbatim  without  editing  it  in  any  way. 
The  petition  summary  announces  the 
availability  of  a  description  of  the 
analj^ical  methods  available  to  EPA  for 
the  detection  and  measurement  of  the 
pesticide  chemical  residues  or  an 
explanation  of  why  no  such  method  is 
needed. 

Certis  USA  LLC 

PP2F6477 

EPA  has  received  a  pesticide  petition 
(2F64771  from  Certis  USA  LLC  9145 
Guild  Road,  Suite  175,  Columbia,  MD 
21046,  proposing  pursuant  to  section 
408(d)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA),  21  U.S.C. 
346a{d),  to  amend  40  CFR  part  180  to 
establish  an  exemption  from  the 
requirement  of  a  tolerance  for  the 
biochemical  pesticide  ammonium 
bicarbonate. 

Pursuant  to  section  408(d)(2)(A)(i)  of 
the  FFDCA,  as  amended,  Certis  USA 
LLC  has  submitted  the  following 
summary  of  information,  data,  and 
arguments  in  support  of  their  pesticide 
petition.  This  summary  was  prepared  by 
Certis  USA  LLC  and  EPA  has  not  fully 
evaluated  the  merits  of  the  pesticide 
petition.  The  summary  may  have  been 
edited  by  EPA  if  the  terminology  used 
was  unclear,  the  summary  contained 
extraneous  material,  or  the  summary 
unintentionally  made  the  reader 
conclude  that  the  findings  reflected 
EPA's  position  and  not  ^e  position  of 
the  petitioner. 

A.  Product  Name  and  Proposed  Use 
Practices 

1.  The  biochemical  ammonium 
bicarbonate  is  proposed  for  use  as  an 
insect  feeding  attractant  in  the  end  use 
product  olive  fly  attract  and  kill  (A&K) 
target  device;  EPA  registration  pending. 
Ammonium  bicarbonate  acts  as  a 
feeding  attractant  to  the  olive  fruit  fly 
[Bactrocera  oleae.)  The  end  use  product 
also  contains  the  active  ingredients 
lambda-cyhalothrin  insecticide  and  the 
pheromone  l,7-dioxaspiro-(5,5)- 
undecane.  The  proposed  use  of  the 
product  is  in  olive  orchards  to  control 
the  olive  fruit  fly.  The  active  ingredient, 
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ammonium  bicarbonate,  is  listed  by  the 
U.S.  Food  and  Drug  Administration  as 
a  direct  food  additive  under  21  CFR 
73.85. 163.110, 163.111. 163.112  and  is 
listed  as  generally  recognized  as  safe 
(GRAS)  under  21  CFR  184.1135.  It  is 
exempt  bom  the  requirement  of  a 
tolerance  under  40  CFR  180.100r(c) 
when  used  as  an  inert  ingredient  in 
pesticide  formulations  applied  to 
growing  crops  or  to  raw  agricidtural 
commodities  after  harvest. 

2.  The  ammonium  bicarbonate  in  the 
end  use  product,  when  exposed  to  air, 
decomposes  and  releases  gaseous 
ammonia.  Ammonia  is  a  by-product  of 
protein  decomposition  and  as  such  is 
recognized  by  the  olive  fruit  fly  as  a 
potential  food  source.  The  ammonia 
released  from  the  end  use  product 
attracts  the  insects  to  the  device. 
Ammonia  per  se  is  exempt  from  the 
requirement  of  a  tolerance  under  40  CFR 
180.1003  when  used  as  a  fungicide 
applied  to  grapefruit,  lemons,  oranges 
and  com  grain. 

B.  Product  JdentJty/Chemistry 

1.  Identity  of  the  pesticide  and 
corresponding  residues.  Ammonium 
bicarbonate,  CAS  number  1066-33-7,  is 
also  known  as  ammonium  hydrogen 
carbonate.  It  is  a  naturally  occurring 
mineral.  It  is  a  white,  crystalline  powder 
soluble  in  water  but  non-soluble  in 
alcohol  and  acetone.  It  decomposes  at 
36  to  60  degrees  centigrade  to  ammonia, 
carbon  dioxide  and  water  vapor.  It  has 
many  applications  including  use  in 
baking  powders,  fire-extinguishing 
mixtures,' agricultural  fertilizers  and  is 
used  as  a  surfactant,  suspending  agent 
and  dispersing  agent  in  pesticide 
formulations. 

2.  Magnitude  of  residue  at  the  time  of 
harvest  and  method  used  to  determine 
the  residue.  The  end  use  product 
contains  4  grams  of  ammoniiun 
bicarbonate  boimd  in  a  polymer.  The 
polymer  is  attached  to  a  cellidose  card 
material  which  is  approximately  19 
centimeters  (cm)  by  20  cm  in  size.  The 
card  is  suspended  from  olive  tree  limbs 
at  a  rate  of  42  cards  per  acre  of  olive 
orchard  resulting  in  168  grams  (0.37 
pounds)  of  ammonium  bicarbonate  per 
acre  of  orchard.  Being  contained  in  the 
polymer  and  attached  to  the  cellulose 
card  there  is  little  opportimity  for  the 
ammonium  bicarbonate  to  come  in 
contact  with  either  the  fruit  or  the  soil. 
Upon  application  the  end  use  product 
will  be  constantly  exposed  to  sunlight 
and  elevated  temperatures  which  will 
continually  release  very  small  amounts 
of  gaseous  ammonia. 

Ammonia  is  a  naturally  occurring 
compound  which  is  a  key  intermediate 
in  the  nitrogen  cycle.  Under  normal 


conditions,  ammonia  is  essential  for 
many  biological  processes.  Ammonia 
may  be  released  to  the  atmosphere  by 
volatilization  &t>m  numerous  soiuces 
including:  Decaying  organic  matter, 
animal  livestock  excreta,  fertilization  of 
soil,  and  burning  of  coal,  wood,  and 
other  natural  products.  Because  of  its 
significance  in  natiiral  cycles,  ammonia 
is  fbxmd  at  a  local  concentration  in  most 
environmental  media.  The  half-life  of 
atmospheric  ammonia  is  estimated  to  be 
only  a  few  days.  In  olive  orchards 
atmospheric  concentrations  of  ammonia 
will  be  present  bom  the  decay  of 
organic  matter  and  from  the  application 
of  fertilizer  to  soil  as  ammonia, 
ammoniiun  compounds  or  ammonia 
precursors  (such  as  luea).  Because 
ammonia,  as  ammoniiun  ion,  is  the 
nutrient  of  choice  for  many  plants, 
uptake  of  soil  ammonia  by  living  plants 
is  an  important  fete  process.  The  rate  of 
uptake  by  plants  varies  with  the 
growing  season.  At  normal 
environmental  concentrations,  ammonia 
does  not  have  a  very  long  soil  half-life. 
It  is  either  rapidly  taken  up  by  plants, 
bioconverted  by  the  microbial 
population,  or  volatilized  to  the 
atmosphere. 

Under  the  conditions  of  use  proposed 
and  given  the  natural  background  levels 
of  ammonia  in  the  atmosphere  and  in 
the  soil,  no  residues  of  ammonia  or  of 
ammonium  bicarbonate  are  expected  to 
occur  in  olive  fruit  from  the  use  of  the 
olive  fly  attract  and  kill  (A&K)  target 
device. 

3.  Residues  in  olive  fruit  are  not 
expected  from  the  use  of  the  olive  fly 
attract  and  kill  target  device;  therefore, 
an  analytical  method  is  not  needed. 

C.  Mammalian  Toxicological  Profile 

Because  toxicity  studies  in  the 
scientific  literature  are  limited  for 
ammonium  bicarbonate,  data  on  the 
related  ammonium  salt,  ammonium 
chloride,  and  on  the  carbonate  salt, 
sodium  bicarbonate,  are  discussed.  The 
single  dose  LDso  of  ammonium  chloride 
in  die  mouse  and  the  rat,  administered 
orally,  is  reported  in  scientific  literatiue 
as  1,300  milligrams/kilogram  (mg/kg) 
and  1,650  mg/kg,  respectively,  llie 
single  dose  LDso  of  sodium  bicarbonate 
in  the  mouse  and  rat,  administered 
orally,  is  reported  in  scientific  literature 
as  5,650  mg/kg  and  3,400  mg/kg, 
respectively.  For  ammonia,  the  acute 
inhalation  LCso  in  the  rat  exposed  for  a 
single  period  of  15  minutes,  was 
reported  in  scientific  literature  as  17,401 
parts  per  million  (ppm).  The  acute 
inhalation  LCso  in  the  mouse  exposed 
for  a  single  period  of  30  minutes  was 
reported  as  21,430  ppm. 


D.  ^gregate  Exposure 

1.  Dietary  exposure — i.  Food. 
Anomoniimi  bicarbonate  as  used  in  the 
olive  fly  attract  and  kill  target  device 
will  not  come  into  direct  contact  with 
olives.  Therefore,  no  residues  of  this 
compoimd  are  expected  to  occur  in 
olives.  Ammonium  bicarbonate  is  listed 
by  the  U.S.  Food  and  Drug 
Administration  as  a  direct  food  additive 
and  is  commonly  used  as  a  leavening 
agent  in  baked  goods. 

There  is  some  potential  for  the 
decomposition  product  ammonia  gas  to 
come  into  contact  with  growing  olives. 
However,  it  is  expected  that  levels  of 
gaseous  ammonia  would  be  well  below 
the  normal  background  levels  of 
atmospheric  ammonia  present  in  an  area 
of  crop  production. 

ii.  Drinking  water.  Given  the  mode  of 
application  whereby  the  ammonium 
bicarbonate  is  bound  in  a  polymer 
matrix  attached  to  a  cellulose  card 
which  is  suspended  bom  olive  tree 
branches,  there  is  little  likelihood  that 
residues  of  ammoniimi  bicarbonate 
would  occiu  in  drinking  water  from  this 
use. 

2.  Non-dietary  exposure.  When 
exposed  to  air,  sim  and  elevated 
temperatures  in  an  olive  orchard,  the 
ammonium  bicarbonate  will  slowly 
decompose  to  ammonia,  carbon  dioxide, 
and  water  vapor.  The  total  amount  of 
ammonium  bicarbonate  applied  per  acre 
in  the  olive  fly  attract  and  kill  target 
devices  is  168  grams.  Assuming  the 
complete  consimiption  of  the 
ammoniimi  bicarbonate  during  the 
growing  season,  the  theoretical  yield  of 
ammonia  would  be  equal  to 
approximately  36.1  grams.  Assuming 
that  this  amount  of  ammonia  is 
distributed  over  an  acre  of  olive  orchard 
to  a  height  of  15  feet  at  a  single  point 

in  time,  this  is  equal  to  a  theoretical 
concentration  of  3  parts  per  billion 
(ppb)  of  ammonia.  But  a  more  realistic 
scenario  would  take  into  account  that 
the  release  of  ammonia  would  occur 
over  the  4-5  month  period  after 
application  in  the  orchard  resulting  in  a 
daily  concentration  that  is 
approximately  one  hundred  times  less, 
i.e.  0.025  ppb.  This  concentration  of 
ammonia  would  be  well  below  the 
worldwide  atmospheric  background 
concentration  of  ammonia  that  has  been 
estimated  in  scientific  literature  at 
approximately  1-3  ppb.  Also  by 
comparison,  farmers  can  be  exposed  to 
ammonia  when  applying  fertilizer.  The 
ammonia  concentration  over  a  field 
during  the  application  of  gaseous 
anhydrous  ammonia  fertilizer  was 
reported  in  scientific  literature  as  high 
as  213  microgram/cubic  meter  (ug/m^) 
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300  ppb.  This  is  ten  thousand  fold 
higher  than  the  theoretical  exposure 
from  the  olive  fly  attract  and  kill  target 
device.  | 

E.  Cumulative  Exposure 

Because  of  the  method  of  application 
and  the  low  use  rates  of  ammonium 
bicarbonate,  little  to  no  exposure  is 
expected.  Since  ammonium  bicarbonate 
is  approved  as  a  direct  food  additive 
and  is  listed  as  "Generally  Recognized 
as  Safe"  by  the  U.S.  Food  and  Drug 
Administration,  there  is  no  concern 
regarding  the  potential  for  cumulative 
effects  of  ammonium  bicarbonate  from 
the  proposed  use  with  other  substances 
due  to  a  common  mechanism  of  action. 

F.  Safety  Determination 

1.  U.S.  population.  Evidence  of 
ammoniimi  bicarbonate's  low  toxicity  is 
demonstrated  in  the  data  reported  for 
the  related  salts,  ammonium  chloride 
and  sodium  bicarbonate.  The  U.S.  Food 
and  Drug  Administration  has  placed  the 
following  limitations  on  the  maximum 
allowable  levels  of  ammonium 
bicarbonate  in  processed  foods:  up  to 
3.2%  in  baked  goods,  grain,  snack  foods 
and  reconstituted  vegetables.  This  is  the 
equivalent  of  32,000  ppm  of  ammonium 
bicarbonate  concentration  in  these 
foods. 

Ammonium  bicarbonate  is  exempt 
from  the  requirement  of  a  tolerance 
under  40  CFR  180.1001(c)  when  it  is 
used  as  a  surfactant,  suspending  agent 
or  dispensing  agent  in  pesticide 
formulations  applied  to  growing  crops 
or  to  raw  agricultiu'al  commodities  after 
harvest.  The  amount  of  ammonium 
bicarbonate  used  in  a  pesticide 
formulation  is  not  restricted  by  40  CFR 
180.1001(c).  Therefore,  any  level  of 
residue  of  ammonium  bicarbonate  in  or 
on  olives  is  currently  acceptable  when 
used  for  these  purposes. 

Given  the  method  of  application  of 
ammonium  bicarbonate  where  it  is 
boimd  in  a  polymer  within  a  discrete 
target  device  it  is  extremely  unlikely  for 
this  compound  to  come  into  contact 
with  and  result  in  residues  in  or  on 
olive  fruit.  Thus,  aggregate  exposure  to 
ammonium  bicarbonate  from  use  in  the 
olive  fly  attract  and  kill  target  device 
and  any  risk  to  human  health  will  be 
negligible. 

2.  Infants  and  children.  Given  the  low 
toxicity  of  the  related  salts  ammonium 
chloride  and  sodium  bicarbonate  and 
the  allowable  levels  of  ammonium 
bicarbonate  in  processed  foods,  there  is 
a  reasonable  certainty  of  no  harm  to 
children  and  infants  from  the  use  of  the 
olive  fly  attract  and  kill  target  device  in 
olive  orchards. 


G.  Effects  on  the  Immune  and  Endocrine 
Systems 

Certis  USA  has  no  information  to 
suggest  that  ammoniimi  bicarbonate  will 
adversely  affect  the  immune  or 
endocrine  systems. 

H.  Existing  Tolerances 

Ammonium  bicarbonate  is  exempt 
frt)m  the  requirement  of  a  tolerance 
under  40  CFR  180.1001(c)  when  used  as 
an  inert  ingredient  in  pesticide 
formulations  applied  to  growing  crops 
or  to  raw  agricultural  commodities  after 
harvest.  Ammonia  is  exempt  from  the 
requirement  of  a  tolerance  under  40  CFR 
180.1003  when  used  as  a  fungicide 
applied  to  grapefruit,  lemons,  oranges, " 
and  com  grain. 

/.  International  Tolerances 

There  is  no  Codex  maximum  residue 
level  (MRL)  for  ammonium  bicarbonate. 
Canada  has  established  permitted 
residue  levels  of  ammonium  bicarbonate 
in  cocoa  products  and  in 
unstandardized  food  products. 
(FR  Doc.  02-24343  Filed  &-24-02;  8:45  am) 

BILUNG  CODE  S560-60-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7382-9] 

Office  of  Environmental  Infonnation 
Contact  Information  Data  Standard 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  information 
availability  and  request  for  comments. 

SUMMARY:  Notice  of  availability  is 
hereby  given  for  a  45-day  public 
comment  period  on  the  Contact 
Information  Data  Standard.  The  draft 
standard  consists  of  a  list  of  data 
elements,  definitions  for  these  elements, 
notes,  and  explanatory  preamble 
language.  Also  included  in  the  Docket 
are  a  set  of  Frequently  Asked  Questions 
Concerning  the  Contact  Information 
Data  Standard.  The  draft  standard  was 
developed  by  the  partnership  efforts  of 
States,  Tribes,  and  U.S.  Environmental 
Protection  Agency  participating  in  the 
Environmental  Data  Standards  Council 
(EDSC).  The  EDSC  convened  Action 
Teams  consisting  of  representatives 
from  EPA,  and  the  States  to  develop  the 
core  set  of  data  elements  to  facilitate  the 
sharing  of  information  regarding  contact 
name,  address,  ahd  communication 
information.  The  EPA  and  the  EDSC 
invite  comment  on  these  standards  from 
States,  EPA,  Tribes,  database  managers 
in  the  public  and  private  sectors,  and 
the  general  public  with  interest  in 


development  and  use  of  data  for  which 
defines  the  who,  where,  and  how  in 
contacting  a  person  or  organization. 
DATES:  Conmients  must  be  submitted  on 
or  before  November  12,  2002. 
ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  by 
facsimile,  or  through  hand  delivery/ 
courier.  Follow  the  detailed  instructions 
as  provided  in  the  SUPPLEMENTARY 
INFORMATION  section. 
.FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Spencer.  OEI/OIC/CSTD,  U.S. 
Environmental  Protection  Agency,  1200 
Pennsylvania  Avenue  (MC  2822T), 
Washington.  DC  20460,  Phone:  202  566 
1651.  Fax:  202  566  1624.  e-mail: 
spencer.linda@epa.gov. 

SUPPLEMENTARY  INFORMATKW: 

I.  General  Information 

A.  How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
Information? 

1.  Docket 

EPA  has  established  an  official  public 
docket  for  this  action  under  Docket  ID 
No.  OEI— 2002-0007.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  infonnation  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
OEI  Docket  in  the  EPA  Docket  Center, 
(EPA/DC)  EPA  West.  Room  B102. 1301 
Constitution  Ave.,  NW,  Washington, 
DC.  The  EPA  Docket  Center  Public 
Reading  Room  is  open  from  8:30  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Reading  Room  is  (202) 
566-1742,  and  the  telephone  number  for 
the  OEI  Docket  is  (202)  566-1752). 

2.  Electronic  Access 

You  may  access  this  Federal  Register 
dociunent  electronically  through  the 
EPA  Internet  under  the  "Federal 
Register"  listings  at  http:// 
www.  epa  .gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
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then  key  in  the  appropriate  docket 
identification  number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
dociiment  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI.  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  Docket  will 
be  scanned  and  placed  in  EPA's 
electronic  public  docket.  Where 
practical,  physical  objects  will  be 
photographed,  and  the  photograph  will 
be  placed  in  EPA's  electronic  public 
docket  along  with  a  brief  description 
written  by  the  docket  staff. 

For  additional  information  about 
EPA's  electronic  public  docket  visit  EPA 
Dockets  online  or  see  67  FR  38102,  May 
31,  2002. 


B.  How  and  To  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  by  bcsimile,  or 
through  hand  delivery/courier.  To 
ensure  proper  receipt  by  EPA,  identify 
the  appropriate  docket  identification 
number  in  the  subject  line  on  the  first 
page  of  your  comment.  Please  ensure 
that  your  comments  are  submitted 
within  the  specified  comment  period. 
Comments  received  after  the  close  of  the 
comment  period  will  be  marked  "late." 
EPA  is  not  required  to  consider  these 
late  comments.  However,  late  comments 
may  be  considered  if  time  permits. 

1.  Electronically 

If  you  submit  an  electronic  comment 
as  prescribed  below,  EPA  recommends 
that  you  include  your  name,  mailing 
address,  and  an  e-mail  address  or  other 
contact  infonnation  in  the  body  of  your 
comment.  Also  include  this  contact 
infonnation  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
conunent  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  To  access  EPA's 
electronic  public  docket  from  the  EPA 
Internet  home  page,  select  "Information 
Sources,"  "Dockets,"  and  "EPA 
Dockets."  Once  in  the  system,  select 
"search,"  and  then  key  in  Docket  ID  No. 
OEI-2002-0007.  The  system  is  an 
"anonymous  access"  system,  which 
means  EPA  vriW  not  know  your  identity, 
e-mail  address,  or  other  contact 
information  unless  you  provide  it  in  the 
body  of  your  comment. 

a.  E-mail.  Comments  may  be  sent  by 
electronic  mail  (e-mail)  to 
OEI.docket@epa.gov,  Attention  Docket 
ID  No.  OEI-2002-0007.  In  contrast  to 


EPA's  electronic  public  docket,  EPA's  e- 
mail  system  is  not  an  "anonymous 
access"  system.  If  you  send  an  e-mail 
comment  directly  to  the  Docket  without 
going  through  EPA's  electronic  public 
docket.  EPA's  e-mail  system 
automatically  captures  your  e-mail 
address.  E-mail  addresses  that  are 
automatically  captured  by  EPA's  e-mail 
system  are  included  as  part  of  the 
comment  that  is  placed  in  the  official 
public  docket,  and  made  available  in 
EPA's  electronic  public  docket. 

ij'i.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  piail  to  the  mailing  address 
identified  in  Unit  I.B.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

iv.  By  Mail.  Send  your  comments  to: 
OEI  Docket,  Environmental  Protection 
Agency,  Mailcode:  6102T.  1200 
Pennsylvania  Ave.,  NW,  Washington. 
DC.  20460,  Attention  Docket  ID  No. 
OEI-2002-0007. 

V.  By  Hand  Delivery  or  Courier. 
Deliver  your  comments  to;  Public 
Reading  Room.  Room  B102.  EPA  West 
Building.  1301  Constitution  Avenue. 
NW.  Washington.  DC.  Attention  Docket 
ID  No.  OEI-2002-0007.  Such  deliveries 
are  only  accepted  during  the  Docket's 
normal  hours  of  operation  as  identified 
in  Unit  I.  A.  1. 

vi.  By  Facsimile.  Fax  your  comments 
to:  202-566-1753,  Attention  Docket  ID. 
No.  OEI-2002-0007. 

C.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  foUoMong 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  any  technical  information 
and/or  data  you  used  that  support  your 
views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  your 
estimate. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternatives. 

7.  Make  sure  to  submit  your 
comments  by  the  comment  period 
deadline  identified. 

8.  To  ensure  proper  receipt  by  EPA,    . 
identify  the  appropriate  docket 
identification  nimiber  in  the  subject  line 
on  the  first  page  of  your  response.  It 
would  also  be  helpful  if  you  provided 
the  name,  date,  and  Federal  Register 
citation  related  to  your  comments. 
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n.  Environmental  Data  Standards 
Council  (EDSC)  Background 

Data  sharing  has  become  an 
increasingly  important  aspect  of  sound 
environmental  management.  States, 
Tribes,  and  EPA  together  face  the 
critical  challenge  of  sharing  information 
among  themselves  and  vrith  their 
respective  stakeholders  and  public. 
Fundamental  to  the  seamless  exchange 
of  data  are  data  standards.  Data 
standards  help  improve  the  ability  of 
partners  (internal  and  external)  to 
exchange  data  efficiently  and 
accurately,  and  also  assist  secondary 
users  of  data  to  imderstand,  interpret, 
and  use  data  appropriately.  Recognition 
of  the  need  for  EPA,  States  and  Tribes 
to  develop  and  agree  upon  data 
standards  for  environmental 
information  sharing  has  lead  to  the 
creation  of  the  EDSC.  Data  standards  are 
dociunented  agreements  on  formats  and 
definitions  of  data  elements.  Standards 
are  developed  only  when  there  is  cm 
environmental  management  business 
reason. 

The  EDSC's  mission  is  to  promote  the 
efficient  sharing  of  environmental 
information  between  EPA,  States, 
Tribes,  and  other  parties  through  the 
development  of  data  standards.  The 
EDSC  identified  contact  information  as 
an  information  area  for  which  having  a 
standard  will  create  value  to  all 
interested  parties.  An  Action  Team 
deliberation  process  bringing  together 
State,  EPA,  and  Tribal  parties  began  in 
June  2002  for  the  Contact  Information 
Data  Standard.  The  standard  was 
delivered  to  the  EDSC  for  consideration 
in  August  2002  and  approved  for 
initiation  of  this  45-day  public  comment 
period. 

After  the  comment  period  annoimced 
in  this  Notice,  the  EDSC  and  its  Action 
Team  will  review  comments  received 
and  make  appropriate  modifications. 
The  EDSC  will  then  consider  approval 
of  these  data  standards  as  appropriate. 
EDSC  approval  does  not  bind  an 
individual  agency  to  using  a  standard.  It 
will  be  up  to  the  individual  or  programs 
to  determine  if,  when,  and  how  it  might 
use  a  standard  developed  under  the 
auspices  of  the  EDSC.  It  will  be  the 
intent  of  EPA  to  adopt  and  implement 
the  consistent  use  of  EDSC-approved 
standards  in  its  information  systems  and 
programs.  { 

m.  Draft  Contact  Information  Data 
Standard  Background 

The  draft  Contact  Information  Data 
Standard  includes:  (1)  Point  of  Contact, 
(2)  Address,  and  (3)  Communication 
information.  The  Contact  Information 
Data  Standard  helps  define  the  answers 


to:  who,  where,  and  how  in  contacting 
a  person  or  organization.  In  order  to 
ensiire  consistency  among  data 
standards,  some  of  the  data  elements 
which  are  included  in  this  Contact 
Information  Data  Standard  have  been 
incorporated  firom  the  Facility 
Identification  Data  Standard  and  the 
Permitting  Standards  which  were 
previously  approved  by  the  EDSC.  In   . 
addition  to  being  available  in  the 
docket,  the  Draft  Contact  Information 
Data  Standard  and  the  Frequently  Asked 
questions  concerning  the  Data  Standard 
can  be  accessed  on  the  EDSC  Web  site 
at  http://www.epa.gov/edsc  or  in  the 
U.S.  Environmental  Protection  Agency's 
Environmental  Data  Registry  at  http:// 
www.epa.gov/edr. 

IV.  Future  Revisions 

EDSC  standards  will  be  periodically 
reviewed  and  revised  as  recommended 
by  the  EDSC.  The  most  current 
standards  will  be  posted  at 
www.edsc.org  and  www.epa.gov/edr. 

V.  Review  of  Draft  Standard  to  Date 

The  draft  standard  has  received 
significant  input  through  the 
representatives  from  EPA  program. 
States,  and  Tribal  organizations.  In 
addition,  the  preliminary  versions  of  the 
draft  standards  have  been  reviewed  by 
State  and  EPA  programs  managers 
during  the  second  quarter  of  2002.  EDSC 
members  have  also  reviewed  and 
recommended  these  draft  standards  for 
this  public  conunent  process. 

Dated:  September  17,  2002. 
Mark  Luttner, 

Director,  Office  of  Information  Collection, 
Office  of  Environmental  Information. 
|FR  Doc.  02-24340  Filed  9-24-02;  8:45  am) 
BIUING  0006  8SW-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7382-5] 

Amendment  to  Proposed  Second 
Administrative  Cashout  Settlement 
Under  Section  122(g)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act;  In  Re:  Beede  Waste  Oil  Superfund 
Site,  Plaistow,  NH 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  amendment  to 

proposed  second  administrative 

settlement  and  request  for  public 

comment. 

SUMMARY:  In  accordance  with  section 
122(i)  of  the  Comprehensive 
Environmental  Response, 


Compensation,  and  Liability  Act,  as 
amended,  42  U.S.C.  9622(i),  notice  is 
hereby  given  of  an  amendment  to  the 
proposed  second  administrative 
settlement  for  recovery  of  past  and 
projected  future  response  costs 
concerning  the  Beede  Waste  Oil 
Superfund  Site  in  Plaistow,  New 
Hampshire  with  the  settling  parties 
listed  in  the  Supplementary  Information 
portion  of  this  notice.  A  notice  for 
public  comment  for  the  proposed 
second  administrative  settlement,  which 
is  embodied  in  a  CERCLA  section  122(g) 
Administrative  Order  on  Consent 
("AOC"),  was  published  in  the  Federal 
Register  on  September  10,  2002  (67  FR 
57426).  This  notice  simply  amends  the 
original  Federal  Register  notice 
published  as  noted  above  to  add  one 
additional  settling  party  listed  in  the 
Supplementary  portion  of  this  notice 
and  to  delete  the  United  States  Army 
Corps  of  Engineers  from  the  list  of 
settling  parties.  The  revised  aggregate 
total  dollar  amount  for  this  settlement  is 
approximately  $4,750,223.10  and  the 
number  of  participating  parties  is  415. 
Please  note  that  this  amendment  does 
not  enlarge  the  comment  period  already 
commenced  for  this  second  settlement. 
As  stated  in  67  FR  57426  the  comment 
period  runs  from  September  10,  2002  to 
October  10.  2002.  During  this  time,  EPA 
will  receive  written  comments  relating 
to  the  notice  of  second  setUement, 
including  this  amendment.  The  EPA 
will  consider  all  comments  received  and 
may  modify  or  withdraw  its  consent  to 
the  second  settlement  if  comments 
received  disclose  facts  or  considerations 
which  indicate  that  the  second 
settlement  is  inappropriate,  improper, 
or  inadequate.  The  EPA's  response  to 
any  comments  received  will  be  available 
for  public  inspection  at  the  EPA  Records 
Center,  1  Congress  Street,  Boston,  MA 
02114-2023  (Telephone  Number:  617- 
918-1440). 

DATES:  Comments  must  be  submitted  on 
or  before  October  10,  2002. 
ADDRESSES:  The  proposed  second 
settlement  is  available  for  public 
inspection  at  the  EPA  Records  Center,  1 
Congress  Street,  Boston,  MA  02114- 
2023.  Please  call  617-918-1440  to 
schedule  an  appointment.  A  copy  of  the 
proposed  second  settlement  may  be 
obtained  from  Kristin  Balzano,  U.S. 
Environmental  Protection  Agency, 
Region  1, 1  Congress  Street,  Suite  1100 
(SES),  Boston,  MA  02114-2023 
(Telephone  Number:  617-918-1772). 
Comments  should  reference  the  Beede 
Waste  Oil  Superfund  Site  in  Plaistow. 
New  Hampstdre  and  EPA  Docket  No. 
CERCLA-1-2002-0025  and  should  be 
addressed  to  Kristin  Balzano,  U.S. 
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Environmental  Protection  Agency. 
Region  1, 1  Congress  Street,  Suite  1100 
(SES),  Boston,  MA  02114-2023. 
FOR  FURTHER  INFORMATION  CONTACT.     « 
Cindy  Lewis,  U.S.  Environmental 
Protection  Agency,  Region  1, 1  Congress 
Street,  Suite  1100  (SES),  Boston,  MA 
02114-2023  (Telephone  Number:  617- 
918-1889). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  the  additional  settling 
party:  Gerardi's  Amoco. 

Dated:  September  17,  2002. 
Stanley  D.  Chin. 

Acting  Director,  Office  of  Site  Remediation 
and  Restoration,  EPA — Region  I. 
[FR  Doc.  02-24342  Filed  9-24^2;  8:45  am] 
BIUJNG  CODE  S560-S0-P 


FARM  CREDIT  ADMINISTRATION 

Proposed  Guidelines  for  Ensuring  and 
Maximizing  the  Quality,  Ob|setlvlty, 
Utility,  and  integrity  of  Information 
Disseminated  by  the  Farm  Credit 
Administration 

AGENCY:  Farm  Credit  Administration. 
ACTION:  Notice  of  availability  of  final 
guidelines. 

SUMMARY:  Section  515  of  the  Treasury 
and  General  Government 
Appropriations  Act  for  Fiscal  Year  2001 
(Pub.  L.  106-554;  H.R.  5658;  hereafter 
referred  to  as  section  515)  required  all 
agencies  to  issue  guidelines  ensuring 
and  maximizing  the  quality,  objectivity, 
utility,  and  integrity  of  the  information 
(including  statistical  information)  that 
they  disseminate.  Agencies  were 
required  to  issue  their  guidelines  within 
1  year  after  the  Office  of  Management 
and  Budget  (0MB)  issued  procediu^ 
guidance  to  them.  OMB's  guidance 
required  agencies  to  post  their  final 
guidelines  on  their  Web  sites  by  October 
1,  2002.  The  agencies  were  also  required 
to  publish  a  notice  of  the  availability  of 
their  final  guidelines  in  the  Federal 
Register.  The  Farm  Credit 
Administration  (FCA)  is  hereby 
publishing  notice  of  the  availability  of 
its  final  guidelines  on  its  Web  site  at 
http://www.FCA.gov. 

EFFECTIVE  DATE:  October  1.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cheryl  Thomas,  Director,  Information 
Management  Division,  Ofiice  of  die 
Chief  Information  Officer,  Farm  Credit 
Administration,  McLean,  VA  22102- - 
5090,  (703)  883-4119,  TDD  (703)  883- 
4444. 
or 

Doug  Valcour,  Chief  Information 
Officer,  Office  of  the  Chief  Information 


Officer.  Farm  Credit  Administration, 
1501  Farm  Credit  Drive,  McLean,  VA 
22102-5090,  (703)  883-4166.  TDD  (703) 
883-4444. 

Dated:  September  19,  2002. 
Jeanette  C.  Brinkley. 

Acting  Secretary,  Farm  Credit  Administration 
Board. 

(FR  Doc.  02-24313  Filed  9-24-02;  8:45  am] 
MUMQXOOe  S706-01-P 


FEDERAL  MARITIME  COMMISSION 
Notice  of  Agreement(s)  nisd 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  imder  the  Shipping  Act  of 
1984.  Interested  parties  can  review  or 
obtain  copies  of  agreements  at  the 
Washington,  DC  offices  of  the 
Commission,  800  North  Capitol  Street, 
NW.,  Room  940.  Interested  parties  may 
submit  comments  on  an  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  of  the  date  this  notice 
appears  in  the  Federal  Register. 

Agreement  Nos.:  011560^-006. 
011561-006.  011562-007. 

Titles:  The  TransAtlantic  Bridge 
Agreement.  The  COSCO/KL 
TransAUantic  Vessel  Sharing 
Agreement,  The  KL/YM  TransAtlantic 
Vessel  Sharing  Agreement. 

Parties:  COSCO  Container  Lines 
Comptmy,  Ltd.,  Kawasaki  Kisen  Kaisha, 
Ltd.,  Yangming  Marine  Transport 
Corporation. 

Synopsis:  The  proposed  amendments 
update  current  and  anticipated  vessels 
alignments,  include  revisions  to  comply 
widi  European  Commission  regulations, 
and  extend  the  agreements  indefinitely. 

Agreement  No.:  011785-003. 

Titie:  COSCO/KL/YMUK  Asia/U.S. 
East  and  Gulf  Coast/North,  Europe  and 
Mediterranean  Vessel  Sharing 
Agreement. 

Parties:  COSCO  Container  Lines 
Company,  Ltd.,  Kawasaki  Kisen  Kaisha, 
Ltd.,  Yangming  (U.K.)  Ltd. 

Synopsis:  The  proposed  amendment 
extends  the  agreement's  geographic 
scope  to  include  North  European  ports 
and  includes  revisions  to  comply  with 
European  Commission  regulations. 

Dated:  September  20,  2002. 

By  Order  of  the  Federal  Maritime 
Commission. 
Bryant  L.  VanBrakle, 
Secretary. 

[FR  Doc.  02-24352  Filed  9-24-02;  8:45  am] 
■SXMO  coot  CTie-OI-P 


FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  intermediary 
Ucsnas;  Revocations 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
Ocean  Transportation  Intermediary 
licenses  have  been  revoked  pursuant  to 
section  19  of  the  Shipping  Act  of  1984 
(46  U.S.C.  app.  1718)  and  the 
regulations  of  the  Commission 
pertaining  to  the  licensing  of  Ocean 
Transportation  Intermediaries,  effective 
on  the  corresponding  date  shown  below: 
License  Number:  4284F 
Name:  Cargo,  Inc. 
Address:  220  Thomdale  Avenue, 

Bensenville,  IL  60106 
Date  Revoked:  August  28,  2002 
Reason:  Failed  to  maintain  a  valid  bond. 
License  Numl)er:  1425F 
Name:  Dart  Transit  Company 
Address:  c/o  Scott  Buchanan,  800  Lone 

Oak  Road,  Eagan,  MN  55121 
Date  Revoked:  September  4.  2002. 
Reason:  Failed  to  maintain  a  valid  bond. 
License  Number:  1341F 
Name;  Gatell  International,  Inc. 
Address:  7952  NW  14th  Street,  Miami. 

FL  33126 
Date  Revoked:  August  23,  2002. 
Reason:  Failed  to  maintain  a  valid  bond. 
License  Number:  517F 
Name:  General  Shipping  Co.  Inc. 
Address:  473  Broadway,  Bayonne,  NJ 

07002 
Date  Revoked:  August  10,  2002. 
Reason:  Failed  to  maintain  a  valid  bond. 
License  Number:  197F 
Name:  Import  Export  Service  of  NJ.  Inc. 
Address:  972  Broad  Street,  Newark.  NJ 

07102 
Date  Revoked:  August  31,  2002. 
Reason:  Failed  to  maintain  a  valid  bond. 

License  Number:  3779F 

Name:  L  &  E  International  Services,  Inc. 

Address:  380  West  78th  Road,  Hialeah, 

FL  33014 
Date  Revoked:  August  21,  2002. 
Reason:  Failed  to  maintain  a  valid  bond. 
License  Number:  2662NF 
Name:  La  Flor  De  Mayo  Express,  Inc. 
Address:  311  Bruckner  Boulevard,  Suite 

B,  Bronx.  NY  10454 
Date  Revoked:  July  24,  2002. 
Reason:  Failed  to  maintain  valid  bonds. 

License  Number:  829F 

Name:  Leyden  Shipping  Corporation 

Address:  30  Vesey  Street.  Suite  1000, 

New  York,  NY  10007 
Date  Revoked:  September  14,  2002. 
Reason:  Failed  to  maintain  a  valid  bond. 

License  Number:  17088NF 
Name:  Marist  Uitemational  Group 

Incorporated  dba  MIG  Cargo  Services 

and  Galleon  Express  Lines 
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Address:  1212  5th  Avenue,  Suite  K, 

Monrovia,  CA  91016 
Date  Revoked:  July  20,  2002. 
Reason:  Failed  to  maintain  valid  bonds. 
License  Number:  17384NF 
Name:  Northern  Business  Logistics 

Corporation 
Address:  398  West  Bagley  Road,  Suite 

216,  Berea,  OH  44017 
Date  Revoked:  July  18.  2002. 
Reason:  Failed  to  maintain  valid  bonds. 
License  Number:  3171F 
Name:  RSB  Logistic  Services  Inc. 
Address:  219  Cardinal  Crescent, 

Saskatoon,  Canada  S7L-7K8 
Date  Revoked:  August  22,  2002. 
Reason:  Failed  to  maintain  a  valid  bond. 
License  Number:  4197F 
Name:  S.AC.  International  Forwarding, 

Inc.  dba  S.A.C.  International 

Consolidators 
Address:  8442  NW  70th  Street,  Miami, 

FL  33166 
Date  Revoked:  June  12,  2002. 
Reason:  Failed  to  maintain  a  valid  bond. 
License  Number:  291  IF 
Name:  Yowell  International  Airlines 

Inc.  dba  Yowell  International 
Address:  One  Air  Cargo  Place  #3, 

Melbome,  FL  32901 
Date  Revoked:  July  25,  2002. 
Reason:  Failed  to  maintain  a  valid  bond. 

Sandra  L.  Kusumoto, 

Director.  Bureau  of  (Consumer  Complaints 

and  Licensing. 

(FR  Doc.  02-24350  Filed  9-24-02;  8:45  am] 

BILUNG  C006  6730-01-P 


FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License  Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission  an 
application  for  license  as  a  Non- Vessel 
Operating  Common  Carrier  and  Ocean 
Freight  Forwarder — Ocean 
Transportation  Intermediary  pursuant  to 
section  19  of  the  Shipping  Act  of  1984 
as  amended  (46  U.S.C.  app.  1718  and  46 
CFR  part  515). 

Persons  knowing  of  any  reason  why 
the  following  appUcants  should  not 
receive  a  license  are  requested  to 
contact  the  Office  of  Transportation 
Intermediaries,  Federal  Maritime 
Commission,  Washington,  DC  20573. 
Non-Vessel  Operating  Common  Carrier 
Ocean  Transportation  Intermediary 
Applicant: 
Delta  Express  Freight  Service,  Inc., 
550  W.  Patrice  Place,  #A,  Gardena, 
CA  90248.  Officer:  David  Y.  Kim, 
President,  (Qualifying  Individual). 
Non-Vessel  Operating  Common  Carrier 
and  Ocean  Frei^t  Forwarder 


Transportation  Intermediary 
Applicants: 

SeamiAir  Global  Logistics,  Inc.,  2155 
NW.  79th  Avenue,  Miami,  FL 
33122.  Officers:  Jaime  A.  Rivera, 
Vice  President;  (Qualifying 
Individual);  Jaime  W.  Pozo, 
President. 

UFO  International  Freight  Forwarder 
Corporation,  9601  Bolsa  Avenue, 
Westminster,  CA  92683.  Officers: 
Kim  Nguyen  Pham,  President, 
(Qualifying  Individual);  Khanh 
Qocc  Nguyen,  Vice  President. 

Nova  Logistics  Inc.,  10302  NW.  So. 
River  Dr.,  Bay  #9,  Miami,  FL  33178. 
Officers:  Gloria  Isel  Echegaray, 
Director,  (Qualifying  Individual); 
Luz  Divina  Moreno,  Director. 
Ocean  Freight  Forwarder — Ocean 
Transportation  Intermediary 
Applicant: 

American  Consultative  Logistics  dba 
ACL,  806  Cornell  Road,  Franklin 
Square,  NY  11010.  Elizabeth  M. 
Gibson,  Sole  Proprietor. 

Dated:  September  20,  2002. 
Bryant  L.  VanBrakle, 

Secretary. 

[FR  Doc.  02-24351  Filed  9-24-02;  8:45  am] 

AUING  CODE  6730-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Breast  and  Cervical  Cancer  Early 
Detection  and  Control  Advisory 
Committee:  Notice  of  Charter  Renewal 

This  gives  notice  under  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463)  of  October  6, 1972,  that  the  Breast 
and  Cervical  Cancer  Early  Detection  and 
Control  Advisory  Committee,  Centers 
for  Disease  Control  and  Prevention,  of 
the  Department  of  Health  and  Human 
Services,  has  been  renewed  for  a  2-year 
period,  extending  through  September 
12,  2004. 

For  further  information,  contact  Kevin 
Brady,  Executive  Secretary,  Breast  and 
Cervical  Cancer  Early  Detection  and 
Control  Advisory  Committee,  Centers 
for  Disease  Control  and  Prevention,  of 
the  Department  of  Health  and  Human 
Services,  4770  Buford  Highway,  NE,  M/ 
S  K-52,  Atlanta,  Georgia  30341-3724, 
telephone  770/488-4343  or  fax  770/ 
488-4727. 

The  Director,  Management  Analysis 
and  Services  Office,  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  annoimcements  of 
meetings  and  other  committee 


management  activities  for  both  CDC  and 
ATSDR. 

Dated:  September  18,  2002. 
|ohn  Burckhardt, 

Acting  Director,  Management  Analysis  and 
Services  Office,  Centers  for  Disease  Control 
and  Prevention. 

(FR  Doc.  02-24302  Filed  9-24-02;  8:45  am] 
BttJJNC  CODE  4163-19-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Advisory  Board  on  Radiation  and 
Worlcer  Health:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
aimoimces  the  following  committee 
meeting. 

Name:  Advisory  Board  on  Radiation  and 
Worker  Health  (ABRWH). 

Times  and  Dates:  8  a.m.-4:30  p.m., 
October  15,  2002;  8  a.m.-5  p.m.,  October  16, 
2002. 

Place:  Inn  at  Loretto,  211  Old  Santa  Fe 
Trail.  Santa  Fe,  New  Mexico  87501, 
telephone  505/988-5531,  fax  505/984-7988. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  The  meeting  room 
accommodates  approximately  65  people. 

Background:  The  Advisory  Board  on 
Radiation  and  Worker  Health  ("the  Board") 
was  established  under  the  Energy  Employees 
Occupational  Illness  Compensation  Program 
Act  of  2000  to  advise  the  President,  through 
the  Secretary  of  Health  and  Human  Services 
(HHS),  on  a  variety  of  policy  and  technical 
functions  required  to  implement  and 
effectively  manage  the  new  compensation 
program.  Key  functions  of  the  Board  include 
providing  advice  on  the  development  of 
probability  of  causation  guidelines  which 
have  been  promulgated  by  HHS,  advice  on 
methods  of  dose  reconstruction  which  have 
also  been  promulgated  as  an  interim  final 
rule,  evaluation  of  the  validity  and  quality  of 
dose  reconstructions  conducted  by  the 
National  Institute  for  Occupational  Safety 
and  Health  (NIOSH)  for  qualified  cancer 
claimants,  and  advice  on  the  addition  of 
classes  of  workers  to  the  Special  Exposure 
Cohort. 

In  December  2000,  the  President  delegated 
responsibility  for  funding,  staffing,  and 
operating  the  Board  to  HHS,  which 
subsequently  delegated  this  authority  to  CDC. 
NIOSH  implements  this  responsibility  for 
CDC.  The  charter  was  signed  on  August  3. 
2001,  and  in  November  2001,  the  President    , 
completed  the  appointment  of  an  initial 
roster  of  10  Board  members.  In  April  2002 
and  August  2002,  the  President  appointed 
additional  members  to  ensure  more  balanced 
representation  on  the  Board.  The  initial  tasks 
of  the  Board  are  to  review  and  provide  advice 
on  the  proposed  and  interim  rules  of  HHS. 
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Purpose:  This  board  is  charged  with  (a) 
providing  advice  to  the  Secretary,  HHS,  on 
ihe  development  of  guidelines  under 
Executive  Order  13179;  (b)  providing  advice 
to  the  Secretary,  HHS,  on  the  scientific 
validity  and  quality  of  dose  reconstruction 
efforts  performed  for  this  Program;  and  (c) 
upon  request  by  the  Secretary,  HHS,  advising 
the  Secretary  on  whether  there  is  a  class  of 
employees  at  any  Department  of  Energy 
facility  who  were  exposed  to  radiation  but  for 
whom  it  is  not  feasible  to  estimate  their 
radiation  dose,  and  on  whether  there  is 
reasonable  likelihood  that  such  radiation 
doses  may  have  endangered  the  health  of 
members  of  this  class. 

Matters  To  Be  Discussed:  Agenda  for  this 
meeting  will  focus  on  dose  reconstruction 
contract  award  information,  dose 
reconstruction  examples,  site  profile 
development,  residual  contamination  study. 
Board  member  interaction  with  claimants, 
and  the  dose  reconstruction  workgroup 
report. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information:  Larry 
Elliott,  Executive  Secretary,  ABRWH,  NIOSH, 
CDC,  4676  Columbia  Parkway,  Cincinnati, 
Ohio  45226,  telephone  513/841-4498,  fax 
513/458-7125. 

The  Director,  Management  Analysis  and 
Services  Office,  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities  for 
both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  September  18,  2002. 
Jolu  C  Burckhardt, 

Acting  Director,  Management  Analysis  and 
Services  Office,  Centers  for  Disease  Control 
and  Prevention. 

(FR  Doc.  02-24303  Filed  9-24-02;  8:45  am] 
BNJJNQ  CODE  4163-1»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  ServicM 
Administration 

Ctiildren's  Hospitals  Graduate  Medical 
Education  (CHGME)  Payment  Program: 
Proposed  Methodology  for  Calculating 
Reconciliation  Payment,  Calculating 
Indirect  Medical  Education  Payment, 
Disseminating  CHGME  Payment 
Program  Data  and  Audit  and 
Clarification  of  Policy  on  Hospital 
Eilglbiltty 

AGENCY:  Health  Resources  and  Services 
Administration,  HHS. 
ACnON:  Notice. 

SUMMARY:  This  notice  requests 
comments  on  proposed  methodology  for 
determining  payments  during  the 
Children's  Hospitals  Graduate  Medical 
Education  (CHGME)  Payment  Program's 


reconciliation  process,  calculating 
indirect  medical  education  (IME) 
payment,  disseminating  CHGME 
Payment  Program  data,  and  audit.  The 
Program  is  authorized  by  section  340E 
of  the  Public  Health  Service  Act  (42 
U.S.C.  256e),  as  amended  by  Pub.  L. 
106-310,  The  Children's  Health  Act, 
2000.  The  notice  also  sets  forth 
clarification  of  policies  on  hospital 
eligibility. 

DATES:  Interested  persons  are  invited  to 
comment  by  October  25,  2002.  All 
comments  received  on  or  before  October 
25,  2002,  will  be  considered  in  the 
development  of  the  final  notice 
concerning  the  proposed  methodology. 
The  Department  will  address  comments 
individually  or  by  group  and  publish  a 
final  notice  on  these  comments  in  the 
Federal  Register.  Conmients  will  also  be 
available  for  public  inspection, 
beginning  October  25,  2002,  at  the 
address  below  from  8:30  a.m.-5  p.m.  on 
weekdays,  except  for  federal  holidays. 
ADDRESSES:  Submit  all  written 
comments  concerning  this  notice  to 
Ayah  E.  Johnson,  Ph.D.,  Chief,  Graduate 
Medical  Education  Branch,  Division  of 
Medicine  and  Dentistry,  Bureau  of 
Health  Professions,  Health  Resources 
and  Services  Administration,  Room  9A- 
05,  Parklaum  Building,  5600  Fishers 
Lane,  Rockville,  Maryland  20857;  or  by 
e-mail  to 
ChildrensHospitalGME@hrsa.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ayah  E.  Johnson,  Ph.D.,  Chief,  Graduate 
Medical  Education  Branch,  Division  of 
Medicine  and  Dentistry,  Bureau  of 
Health  Professions,  Health  Resources 
and  Services  Administration,  Room  9A- 
05,  Parklawn  Building,  5600  Fishers 
Lane,  Rockville,  Maryland  20857; 
telephone  (301)  443-1058  or  e-mail 
address 
ChildrensHospitalGhfE@hrsa  .gov. 

SUPPLEMENTARY  INFORMATION:  The 
CHGME  Payment  Program,  as 
authorized  by  section  340E  of  the  Public 
Health  Service  (PHS)  Act  (the  Act)  (42 
U.S.C.  256e),  provides  funds  to 
children's  hospitals  that  operate 
graduate  medical  education  (GME) 
programs.  Public  Law  106-310  amended 
the  CHGME  statute  to  continue  the 
Program  through  fiscal  year  (FY)  2005. 

Subsequent  to  the  publication  of  this 
notice,  CHGME  policies  will  be  put 
forth  in  regulations  through  the 
rulemaking  procedures  in  accordance 
with  "Title  5  of  the  United  States  Code, 
as  required  by  amendments  to  the 
CHGME  statute  made  by  Pub.  L.  106- 
310,  the  Children's  Health  Act,  2000. 

The  Department  wishes  to  provide 
clarification  on  the  policy  related  to 


hospital  eligibility.  This  policy  was  first 
described  in  the  March  1,  2001  (66  FR 
12940),  and  the  July  20,  2001  (66  FR 
37980)  Federal  Register. 

The  Department  vtrishes  to  clarity  the 
relationship  between  the  list  of 
children's  hospitals  published  in  the 
March  1,  2001  Federal  Register  and 
those  hospitals  eligible  to  participate  in 
the  CHGME  Payment  Program. 

The  March  1,  2001  Federal  Register 
notice  list  is  comprised  of  hospitals  that 
the  CHGME  Payment  Program  believed 
at  that  time  to  be  potentially  eligible 
based  upon  their  Medicare  provider 
niunber.  However,  all  hospitals  must 
meet  the  eligibility  criteria  set  forth  in 
the  CHGME  statute  and  applicable 
policy  notices. 

The  Department  will  update  the  list  of 
hospitals  potentially  eligible  to 
participate  in  the  CHGN^  Payment 
Program  on  an  annual  basis.  The  annual 
update  will  be  available  on  the  CHGME 
Web  site:  http://bhpr.hrsa.gov/ 
childrenshospitalgme.  The  list  is  not  a 
final  determination  of  eligibility.  A 
hospital  omitted  from  this  list, 
including  a  new  hospital,  can  obtain  an 
application  by  downloading  it  from  the 
CHGME  Web  site. 

Provisions  Proposed  for  Comment 

The  Department  is  soliciting 
comments  on  the  following  proposed 
provisions  within  these  rules:  (1) 
Methodology  for  determining  direct  and 
indirect  medical  education  (DME  and 
IME.  respectively)  payments  during  the 
withholding  and  reconciliation  process 
stipulated  in  the  CHGME  statute— a 
methodology  is  proposed  for  children's 
teaching  hospitals  and  "new  children's 
teaching  hospitals"  that  are  eligible  to 
participate  in  the  CHGME  Payment 
Program;  (2)  methodology  for 
calculating  IME  payments;  (3) 
dissemination  of  CHGME  Payment 
Program  data. 

L  Proposed  Methodology  for 
Calculatiiig  Reconciliatioii  Payments 

The  CHGME  statute,  prior  to  its 
amendment,  provided  for  a  withholding 
and  reconciliation  process  designed  to 
increase  the  accuracy  of  the  DME 
payments  made  to  hospitals.  The 
amendments  revised  this  provision  to 
include  IME  payments  in  the 
withholding  and  reconciliation  process. 

As  revised,  the  CHGME  statute 
requires  the  Secretary  to  withhold  up  to 
25  percent  from  each  interim 
installment  payment  for  both  DME  and 
IME  as  necessary  to  ensure  that  a 
hospital  will  not  be  overpaid  on  an 
interim  basis.  In  accoKlance  with  the 
CHGME  statute,  the  Department  must 
determine,  prior  to  the  end  of  the 
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Federal  fiscal  year  (FY),  any  changes  to 
the  number  of  residents  reported  by  a 
hospital  in  its  yearly  initial  application 
for  CHGME  Payment  Program  funding 
to  determine  the  final  amount  payable 
to  the  hospital  for  that  FY.  Funding 
withheld  will  be  paid  to  children's 
hospitals  following  the  determination  of 
changes,  if  any,  to  the  number  of 
residents  initially  reported  by 
participating  hospitals. 

Beginning  in  FV2002,  the  Department 
will  implement  the  Program's 
withholding  process  for  both  DME  and 
IME  payments  to  reduce  the  likelihood 
that  a  hospital  is  overpaid  on  an  interim 
basis.  The  Department  proposes  the 
following  methodology  for  the 
determination  of  revised  resident  counts 
and  reconciliation  processes  beginning 
in  FY2002: 

Reporting  Revised  Resident  Counts 

D\iring  the  third  quarter  of  each  FY 
(March  1 — Jxme  30)  for  which  payments 
are  being  made,  CHGME  would  release 
a  reconciliation  application  providing 
hospitals  the  opportunity  to  report 
changes  in  the  resident  FTE  coimts 
previously  reported  in  their  initial 
applications.  The  reconciliation 
application  would  include  forms 
HRSA-99  (Hospital  Demographics), 
HRSA-99-1  (Reconciliation  of  FTE 
counts),  HRSA-99-3  (Certification),  and 
HRSA-99-4  (Required  Data  Reporting 
for  Government  Performance  and 
Results  Act).  This  collection  of 
information  has  been  approved  under 
OMB  No.  0915-0247.  Hospitals  would 
have  30  days  to  complete  and  return  the 
reconciliation  application.  If  a  hospital 
fails  to  complete  and  return  the 
reconciliation  application  according  to 
the  terms  and  conditions  of  the  CHGME 
Payment  Program,  HHS  may  suspend 
the  award,  pending  corrective  action  or 
may  terminate  the  award  for  cause. 

Several  respondents  to  the  March  1 , 
2001  Federal  Register  notice  requested 
clarification  on  whether  the 
reconciliation  process  would  include 
only  adjustments  to  changes  in  resident 
counts  or  would  it  include  other 
changes.  The  CHGME  Payment  Program 
cvurently  reconciles  resident  FTE  coimts 
only. 

Hospitals  that  were  not  eligible  to 
participate  or  did  not  apply  for  funding 
during  the  initial  application  cycle  are 
not  eligible  to  apply  for  and  receive 
funding  during  the  reconciliation 
process.  These  hospitals  must  wait  imtil 
the  next  "initial"  application  cycle  to 
apply. 

Determining  Revised  Resident  Counts 

Hospitals  must  use  the  methodology 
described  in  the  July  20  Federal 


Register  notice  to  determine  and  report 
revised  resident  coimts  to  the  CHGME 
Payment  Program.  The  revised  resident 
FTE  counts  must  be  for  the  same 
Medicare  cost  report  (MCR)  period(s) 
identified  in  the  hospital's  initial 
application  for  CHGME  Payment 
Program  funding.  For  purposes  of 
clarification,  an  FTE  resident  is 
measured  in  terms  of  time  worked 
during  a  residency  training  year.  It  is 
not  a  measure  of  individual  residents 
who  are  working. 

Hospitals  would  report  their  updated 
resident  counts  by  completing  and 
submitting  a  new  form  HRSA  99-1. 
Hospitals  whose  resident  counts  have 
not  changed  are  not  exempt  firom 
completing  and  submitting  a  CHGME 
Payment  Program  reconciliation 
application.  Revised  resident  FTE 
counts  reported  by  hospitals  that  file  a 
full  MCR  must  be  in  accordance  with 
CHGME  rules.  The  resident  counts 
reported  in  the  reconciliation 
application  must  be  consistent  and 
attested  to  by  the  hospital's  fiscal 
intermediary  (FI)  to  be  accepted  by 
HRSA. 

Hospitals  which  file  a  low  or  no- 
utilization  MCR  and  report  changes  to 
the  resident  FTE  coimts  reported  in 
their  initial  CHGME  Payment  Program 
application  must  provide  a  detailed 
explanation  of  the  revision  with 
supporting  documentation  in 
accordance  with  CHGME  requirements. 
Revised  resident  FTE  counts  that  are 
submitted  without  an  explanation  and 
supporting  documentation  will  not  be 
accepted. 

Determining  Revised  Resident  Counts 
for  "New  Children's  Teaching 
Hospitals" 

"New  children's  teaching  hospitals" 
would  calculate  resident  FTE  counts  for 
the  reconciliation  application  process  in 
one  of  two  ways: 

1.  If  a  hospital  has  filed  an  MCR  by 
the  CHGME  Payment  Program 
reconciliation  application  deadline,  the 
hospital  would  report  the  actual  number 
of  resident  FTEs  trained  during  that  cost 
reporting  period;  or 

2.  If  a  hospital  has  not  filed  an  MCR 
by  the  CHGME  Payment  Program 
reconciliation  application  deadline,  the 
hospital  use  the  methodology  described 
in  the  July  20  Federal  Register  notice, 
with  an  appropriate  adjustment  to  the 
timefi^me,  to  determine  and  report  its  - 
revised  resident  counts.  The  timeframe 
used  to  determine  revised  resident 
counts  for  the  reconciliation  application 
process  is  the  beginning  of  the  FY  for 
which  payments  are  made  up  to  the 
reconciliation  application  deadline  date. 
The  revised  FTE  resident  count  would 


equal  the  average  number  of  FTE 
residents  trained  per  day  during  this 
period  multiplied  by  the  total  number  of 
days  the  hospital  will  be  training 
residents  during  the  FY  for  which 
payments  are  being  made.  These 
hospitals  would  calculate  their  revised 
FTE  resident  count  for  reconciliation 
payments  as  follows: 

a.  Determine  the  number  of  days  from 
the  beginning  of  the  FY  for  which 
payments  are  made  to  the  CHGME 
Pajmaent  Program  reconciliation 
application  deadline  date  during  which 
the  hospital  will  be  training  residents. 

b.  Count  the  actual  (raw)  number  of 
unweighted  resident  FTEs  for  allopathic 
and  osteopathic  residents  trained  during 
the  period  specified  in  (a). 

c.  Divide  the  total  number  of 
unweighted  FTEs  trained  in  "(b)"  by  the 
number  of  days  during  the  eligibility 
period  specified  in  "(a)"  above.  This 
number  is  the  average  number  of 
unweighted  FTE  residents  trained  per 
day  for  the  period  between  the 
beginning  of  the  FY  for  which  pajrments 
are  being  made  and  the  date  the  CHGME 
Payment  Program  reconciliation 
application  is  due. 

d.  Determine  the  number  of  days  the 
hospital  will  be  training  residents  in  the 
fiscal  year  for  which  payments  are  being 
made.  Although  the  majority  of 
hospitals  will  be  likely  to  train  residents 
for  a  full  fiscal  year  (i.e.,  365  days  (366 
days  in  leap  year)),  it  is  possible  that 
some  hospitals  may  not  train  residents 
for  an  entire  year.  "Those  hospitals 
should  determine  the  number  of  days 
they  will  be  training  residents  an3  use 
that  number  in  subsequent  calculations. 

e.  Multiply  the  average  number  of 
unweighted  resident  FTE  count  for 
allopathic  and  osteopathic  residents 
trained  per  day  "(c)"  by  the  number  of 
days  that  your  hospital  will  be  training 
residents  during  the  fiscal  year  in  which 
payments  are  being  made  "(d)". 

t.  Use  the  same  methodology  (steps  a 
through  e  above)  to  determine  the 
weighted  resident  FTE  count  of 
allopathic  and  osteopathic  residents. 

g.  Use  the  same  methodology  (steps  a 
through  e  above)  to  determine  the 
unweighted  and  weighted  resident  FTE 
count  for  dental  and  pediatric  residents. 

"New  children's  teaching  hospitals" 
would  report  these  updated  resident 
counts  on  form  HRSA  99-1  of  the 
reconciliation  application. 

Although  this  methodology  delineates 
the  method  by  which  partial  year 
residents  are  counted  for  "new 
children's  teaching  hospitals",  it  is 
important  to  note  that  all  county  are 
subjected  to  the  cap  set  by  the  affiliation 
agreement  with  any  existing  approved 
residency  program.  Since  the  CHGME 
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Pajrment  Program  is  paying  hospitals  for 
training  residents  during  the  FY  for 
which  payments  are  being  made,  the 
Program  would  convert  a  partial 
training  period  to  reflect  the  amoimt  of 
time  the  hospital  will  be  training 
residents  during  the  FY  for  which 
payments  are  being  made. 

Example: 

Children's  Hospital  A  (CHA)  is  a 
"new  children's  teaching  hospital"  that 
submitted  an  application  to  the  CHGME 
Payment  Program  in  FY  2002.  CHA 
intends  to  participate  in  the  CHGME 
reconciliation  process  and  needs  to 
determine  its  revised  FTE  resident 
count.  CHA  would  not  have  filed  a 
Medicare  cost  report  prior  to  the 
reconciliation  application  deadline.  In 
order  to  calculate  its  revised  FTE 
resident  count,  CHA  would  need  to 
complete  the  following  steps: 

a.  Calculate  the  number  of  days  from 
beginning  of  FY2002  to  the 
reconciliation  application  deadline 
(October  1,  2001  to  May  1,  2002).  The 
total  number  of  days  is  212. 

b.  Calculate  the  actual  "raw"  number 
of  unweighted  allopathic  and 
osteopathic  resident  FTEs  trained 
during  this  period.  CHA  determined 
that  it  trained  55  FTEs. 

c.  Determine  the  average  number  of 
unweighted  allopathic  and  osteopathic 
residents  trained  per  day:  55  FTEs/212 
days  =  0.2594  FTEs/day. 

d.  Determine  the  number  of  days  in 
FY  2002  that  CHA  will  be  training 
residents:  365. 

e.  Determine  the  estimated  number  of 
unweighted  allopathic  and  osteopathic 
residents  that  CHA  will  be  training  in 
FY  2002:  365  days  x  0.2594  FTEs/day  = 
94.69  (rounded  from  94.69339). 

f.  CHA  would  repeat  the  above  steps 
to  determine  the  estimated  number  of 
weighted  allopathic  and  osteopathic 
residents  as  well  as  the  weighted  and 
imweighted  dental  and  pediatric 
residents. 

Determining  IME  Payments  for  "New 
Children's  Teaching  Hospitals" 

The  Department  wants  to  use  the  most 
accurate  data  it  can  obtain  to  calculate 
hospitals'  payments.  Therefore,  the 
Department  proposes  that  "new 
children's  teaching  hospitals" 
participating  in  the  CHGME  Payment 
Program  that  had  not  filed  an  MCR  or 
completed  a  full  Medicare  cost  reporting 
period  at  the  time  of  submission  of  their 
initial  CHGME  Payment  Program 
application,  complete  and  resubmit  a 


revised  form  HRSA  99-2  as  part  of  the 
reconciliation  application  process. 

"New  children's  teaching  hospitals" 
would  calculate  the  variables  initially 
reported  on  HRSA  99-2  using  the 
methodology  previously  described  in 
one  of  two  ways: 

1.  If  a  hospital  has  filed  an  MCR  or 
completed  a  full  Medicare  cost  reporting 
period  by  the  CHGME  Payment  Program 
reconciliation  application  deadline,  the 
hospital  would  report  the  data  requested 
from  the  completed  cost  reporting 
period;  or 

2.  If  a  hospital  has  not  filed  an  MCR 
or  completed  a  full  Medicare  cost 
reporting  period  by  the  CHGME 
Payment  Program  reconciliation 
application  deadline,  the  hospital 
would  use  the  methodology  described 
in  the  July  20  Federal  Register  notice, 
with  an  appropriate  adjustment  to  the 
timeframe,  to  determine  and  report  its 
revised  data.  The  timeframe  to  be  used 
for  the  reconciliation  application 
process  is  the  beginning  of  the  FY  for 
which  payments  are  made  until  the 
CHGME  reconciliation  application 
deadline  date. 

Withholding  and  Reconciliation 
Payment 

The  Secretary  would  determine  any 
balance  due  or  any  overpayment  made 
to  individual  hospitals  following  the 
determination  of  changes,  if  any,  to  the 
number  of  residents  reported  by 
hospitals  in  their  reconciliation 
applications.  Hospitals  would  be 
notified,  in  writii^,  of  the  Secretary's 
final  reconciliation  pajnment 
determination  during  the  fourth  quarter 
(July  1— September  30)  of  the  FY  in 
which  payments  are  being  made. 

Hospitals  that  have  been  notified  of 
an  overpayment  would  have  30  days  to 
return  the  overpayment  to  the 
Department  without  accrual  of  interest. 
Hospitals  that  fail  to  return 
overpajrments  within  the  specified 
timefrune  would  accrue  and  be 
responsible  for  any  interest. 

Reconciliation  payments  would  be 
made  to  individual  hospitals  on  or 
before  the  end  of  the  FY  (September  30) 
in  which  payments  are  being  made.  The 
Secretary  would  include  in  the 
reconciliation  payments  funding 
initially  withheld  fit)m  the  hospital  as  a 
result  of  withholding  and 
underpayment  based  on  any  increase  in 
FTEs.  Also  included  in  the  pajrments 
would  be  each  hospital's  portion  of  any 
funds  that  are  returned  to  the 


Department  during  the  course  of  the  FY 
as  a  result  of  overpayment  or  other 
hospitals'  loss  of  eligibility. 

Hospitals  that  report  no  changes  to 
their  resident  FTE  counts  during  the 
reconciliation  process  can  expect 
changes  to  their  final  payment 
determination  as  a  result  of  resident 
FTE  count  changes  reported  by  other 
participating  hospitals.  This  is  based 
upon  the  payment  methodology  used  to 
determine  CHGME  Payment  Program 
funding  to  individual  hospitals. 
Payments  to  individual  hospitals  are 
based  upon  the  hospital's  share  of  the 
total  amount  of  DN^  and  IME  funding 
available  for  a  given  FY.  A  hospital's 
portion  of  the  total  IME  and  DME 
funding  available  is  calculated  based  on 
payment  variables  in  the  CHGME 
Payment  Program  statute  and 
regulations.  This  individual  hospital 
portion  (the  numerator)  is  then  divided 
by  the  sum  of  all  hospitals'  portion  (the 
denominator)  to  determine  its  "share" 
of  the  available  funding.  Hence, 
although  an  individual  hospital's  FTE 
count  and  subsequent  portion 
(numerator)  may  not  change  at  the  time 
of  the  reconciliation  application 
process,  the  denominator  of  the 
payment  calculation  may  change  as  a 
result  of  changes  in  FTE  counts  reported 
by  other  hospitals. 

As  provided  by  statute,  a  hospital  may 
request  a  hearing  on  the  Secretary's 
pajrment  determination  by  the  Provider 
Reimbursement  Review  Board  under 
section  1878  of  the  Social  Security  Act 
(42  U.S.C.  1395oo),  implemented  by 
regulations  at  42  CFR  part  405,  subpart 
R. 

It  should  also  be  noted  that  the 
reconciliation  process  proposed  does 
not  take  the  place  of  a  separate  audit 
process  to  which  the  hospitals  may  be 
subject.  Participating  children's 
hospitals  are  subject  to  audit  (other  than 
OKffl  Circular  133)  to  determine 
whether  the  applicant  hospital  has 
complied  with  applicable  laws  and 
regulations  in  its  application  for 
funding. 

Example:  Assume  in  FY  2001  the  total 
amount  of  funding  available  for 
disbursement  to  four  children's 
hospitals  was  $5  million.  Based  upon 
this  funding  level  and  the  data  reported 
by  hospitals,  the  following  CHGME 
DME  payments  were  calculated  using 
the  methodology  described  in  the  March 
1  Federal  Register  notice. 


Hospital 

Weighted  FTE 
rolling  average 

Wage  index 

Relative  value 

Hospital  share 
of  DME 

DME  payment 

Chiktoens  Hospital  A 

92.19 

0.9310 

87.66725079 

0.451948742 

$2,259,743.71 
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Hospital 


Children's  Hospital  B 
Children's  Hospital  C 
Children's  Hosjsital  D 

Total  Value 


Weighted  FTE 
rolling  average 


71.50 

25.50 

6.50 


195.69 


Wage  index 


1.1969 
0.4621 
1.5521 


M/A 


Relative  value 


81.50970685 

15.74760405 

9.05153015 


193.9760918 


Hospital  share 
of  DME 


0.420204913 
0.081183221 
0.046663122 


^4/A 


DME  payment 


2,101.024.57 
405.916.11 
233.315.61 


5.000,000.00 


Diiring  the  reconciliation  application 
process,  Children's  Hospitals  B,  C  and  D 
reported  no  changes  to  the  resident  FTE 
counts  reported  in  their  initial 
applications;  however.  Children's 


Hospital 


Hospital  "A"  reported  a  decrease  in  its 
resident  count  of  8.94.  In  accordance 
with  CHGME  Payment  Program  statutes, 
payments  were  recalculated  based  upon 
the  changes  in  resident  FTE  counts 


reported  by  hospitals.  Pajrment  variables 
affected  by  Children's  Hospital  A's 
change  in  the  resident  FTE  count 
reported  are  bolded  in  the  chart  below. 


Children's  Hospital  A  

Children's  Hospital  B  

Children's  Hospital  C  

Children's  Hospital  D  

Sum,  where  applicat^le 


Weighted  FTE 
rolling  average 


83^5 

71.50 

25.50 

6.50 


189.19 


Wage  index 


0.9310 
1.1969 
0.4621 
1.5521 


N/A 


Relative  value 


79.16583825 

81.50970685 

15.74760405 

9.05153015 


185.4746793 


Hospital  share 
of  DME 


0.426828279 
0.439465414 
0.084904333 
0.048801972 


N/A 


DME"  payment 


$2,134,141.40 

2,197,327.07 

424,521^ 

244,009.86 


5,000.000.00 


n.  Proposed  Methodology  for 
Calculation  oflndirect  Medical 
Education  (IME)  Payment 

For  the  FY  2000.  2001  and  2002 
funding  cycles,  the  CHGME  Payment 
Program  used  the  Centers  for  Medicare 
and  Medicaid  Services  (CMS)  published 
wage  index  (Wl)  firom  FY  1999  to 
calculate  the  DME  and  IME  payment 
formulas  for  children's  hospitals.  The 
CHGME  statute  requires  that  the  FY 
1999  WI  be  used  to  calculate  DME 
payments,  and  the  Department 
maintained  its  use  in  the  IME  payment 
calculations  for  purposes  of  consistency. 

Beginning  with  FY  2003,  the 
Department  proposes  to  use  the  CMS 
published  WI  from  the  most  recent 
fiscal  year  available  for  calculating  IME 
payments.  Although  this  would  result  in 
two  different  Wis  being  used  in 
calculating  payments  received  by 
children's  hospitals,  one  for  DME  and 
another  for  INQ!.  it  would  allow  a 
calculation  of  IME  that  is  more  current, 
fair  and  equitable,  as  it  would  use  the 
Wl  currently  used  by  CMS  in  the 
calculation  of  IME  payments  to  all 
Prospective  Payment  System  (PPS) 
hospitals. 

One  potential  concern  in  making  this 
.decision  was  the  potential  impact  on 
funding  to  children's  hospitals  given  the 
.  recent  changes  in  methodology  used  to 
determine  the  WI.  Beginning  in  FY 
2000,  the  derivation  of  the  WI  phases 
out  the  inclusion  of  costs  associated 
with  teaching  faculty  at  a  rate  of  20% 
per  year — this  "phase  out"  will 
continue  over  5  years.  The  WI  will  tend 
to  be  most  impacted  in  those  areas  with 
high  numbers  of  teaching  hospitals. 


The  CHGME  Payment  Program 
evaluated  the  resulting  changes  in  the 
WI  between  FY  1999  and  FY  2002  for 
the  children's  hospitals  participating  in 
the  program  in  FY  2002.  The  analysis 
indicates  that  the  majority  of  hospitals 
woidd  experience  a  change  in  their  WI. 
either  an  increase  or  a  decrease,  of  less 
than  five  percent,  as  shown  in  the  table 
below.  Given  this  relatively  small 
change,  the  Department  determined  that 
it  was  reasonable  to  use  the  WI  bom  the 
FY  for  which  payments  are  being  made 
in  the  calculation  of  IME  payments.  In 
addition,  by  employing  this 
methodology,  the  CHGME  Payment 
Program  would  be  consistent  with 
ciirrent  Medicare  policy  regarding  use  of 
the  WI  for  calculation  of  IME  payments, 
hi  the  event  that  the  CHGME  Payment 
Program  statute  is  amended  regarding 
the  use  of  WI.  the  program  would 
implement  the  statutorily  mandated 
changes. 


Percentage  change  in  area 

wage  index  values  between  FY 

1999  and  FY  2002 


Increase  more  than  10  percent 
Increase  more  than  5  percent 

and  less  than  10  percent 

Increase  or  decrease  less  than 

5  percent 

Decrease  more  than  5  percent 

and  less  tfian  10  percent 

Decrease  more  than  10  percent 


Number  of 
and  chil- 
dren's hos- 
pitals 


2 

9 

45 

3 
0 


The  Department  has  received 
inquiries  related  to  the  appropriateness 
of  using  the  WI  calculated  by  CMS, 
derived  from  PPS  hospital  data,  as  it  is 
not  necessarily  well  applied  to 


children's  hospitals.  To  determine  the 
WI.  data  are  gathered  from  non-federal, 
short-term,  acute  care  hospitals  bom 
Worksheet  S-3.  Parts  II  and  m  of  the 
Medicare  Cost  Report  (Form  2552-96). 
Hospitals  provide  information  on  wages, 
employee  hours  and  benefits  including 
details  of  total  salaries  and  the  amounts 
for  physicians  and  non-physicians. 
They  must  separately  report  contract 
and  non-contract  amounts,  as  well  as 
teaching  and  non-teaching  amounts  for 
physicians  and  other  employees.  CMS 
totals  the  gross  allowable  wages  of  PPS- 
eligible  hospitals  within  a  defined  labor 
market  area  and  divides  them  by  the 
total  paid  hours  for  the  area  and  thereby 
develops  an  hourly  wage  for  the  area. 
The  WI  is  calculated  by  dividing  this 
average  by  the  national  average  hourly 
w^e. 

CMS  Wl  calculations  currently 
include  data  bom  children's  hospitals 
participating  in  the  CHGME  Program 
that  file  full  Medicare  cost  reports. 
Given  these  participating  hospitals'  data 
already  are  captiired  in  calculating  the 
CMS  WI.  an  independent  WI  calculation 
would  be  both  administratively  and 
fiscally  burdensome.  The  Department 
considers  the  CMS  derived  WI  to  be  the 
most  appropriate  tool  for  calculating 
payments. 

m.  Proposed  Dissemination  of  CHGME 
Payment  Program  Data 

Currently,  any  requests  for  program 
data  or  application  information  must  be 
submitted  to  Steven  Merrill.  Freedom  of 
hiformation  Act  (FOIA)  Officer,  Health 
Resources  and  Services  Administration 
(HRSA)  FOIA  Office,  5600  Fishers  Lane. 
Room  14-45.  Rockville  Maryland  20857. 
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The  Department  proposes  that  all  data 
related  to  the  CHGME  Payment 
Program,  including  all  information 
submitted  in  the  program  application, 
all  information  used  to  calculate  DME 
and  IME  payments,  and  hospital- 
specific  payments,  be  available  to  the 
public  upon  written  request  to  a 
member  of  the  CHGME  Payment 
Program  staff  or  the  HRSA  FOIA  officer. 

Tnis  information  dissemination 
policy  is  similar  to  the  one  used  by  the 
Medicare  program  to  disseminate 
Medicare  cost  report  (MCR)  information. 
42  CFR  401.135.  The  MCR  information 
is  considered  to  be  fully  disclosable; 
that  is,  its  release  to  the  public  poses  no 
potential  harm  to  the  hospital(s)  that 
originally  submitted  the  MCR. 

In  addition,  the  Department  proposes 
that  the  CHGME  Payment  Program 
follow  the  policies  regarding  fees  and 
charges  associated  with  release  of 
information  as  stated  in  45  CFR  part  5, 
subpart  D. 

Other  Applicable  Laws,  Executive 
Orders,  and  Policies 

IV.  Audit 

In  the  March  1  Federal  Register 
notice,  the  Department  aimounced  that 
awards  under  the  CHGME  Pajrment 
Program  must  be  audited  under  0MB 
Circular  A-133.  The  Department  is 
reconsidering  its  position  with  respect 
to  this  requirement  and  proposes  that 
this  program  not  be  considered  Federal 
awards  expended  imder  OMB  Circular 
A-133.  The  only  compliance 
requirements  the  Department  needs 
tested  for  this  program  are  application 
and  reconciliation  application  reporting. 
There  are  no  other  compliance 
requirements  the  Department  believes 
need  to  be  tested  for  this  program  under 
OMB  CirciUar  A-133  Audits.  Since  the 
Secretary  must  account  for  change  in 
the  number  of  residents  prior  to  the 
close  of  each  fiscal  year,  it  is  important 
to  assess  the  accuracy  of  coimts  per  the 
application  prior  to  year  end.  The 
Department  will  establish  a  process  to 
assess  the  accuracy  of  the  FTE  counts 
submitted  by  children's  hospitals  in 
their  application  for  funds  from  the 
CHGME  Payment  Program.  The  process 
will  be  based  on  the  current  assessment 
process  utilized  by  CMS  in  their  review 
of  FTE  counts  included  on  the  Medicare 
cost  reports.  The  process  will  be 
implemented  by  Department  contractors 
familiar  with  both  CMS  procediues  and 
CHGME  Payment  Program 
requirements.  The  Department  will 
publish  more  details  for  comment  about 
this  common  assessment  process  in  the 
Federal  Register  at  a  future  date.  The 
Department  believes  this  approach  is 


more  effective,  as  it  provides  up-&t)nt 
assurance  on  the  mandated 
reconciliation  of  FTE  coimts  which  are 
the  basis  for  awards.  Excluding  this 
program  boia  the  definition  of  Federal 
awards  expended  under  OMB  Circidar 
A-133  will  remove  a  potential 
duplication  of  the  auditor  testing  FTE 
counts  that  the  Department  has  already 
verified  and  in  many  cases  will  allow 
these  audit  resources  to  be  used  to  test 
other  Federal  programs  of  higher  risk. 
The  Department  proposes  to  make  this 
change  effective  for  Federal  fiscal  year 
2003  awards. 

Economic  and  Regulatory  Impact 

Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives  and. 
when  rulemaking  is  necessary,  to  select 
regiilatory  approaches  that  provide  the 
greatest  net  benefits  (including  potential 
economic,  environmental,  public  health, 
safety  distributive  and  equity  effects).  In 
addition,  under  the  Regulatory 
Flexibility  Act  (RFA  of  1980).  if  a  rule 
has  a  significant  economic  effect  on  a 
substantial  number  of  small  entities,  the 
Secretary  must  specifically  consider  the 
economic  effect  of  a  rule  on  small 
entities  and  analyze  regulatory  options 
that  could  lessen  the  impact  of  the  rule. 

Executive  Order  12866  requires  that 
all  regulations  reflect  consideration  of 
alternatives  of  costs,  of  benefits,  of 
incentives,  of  equity,  and  of  available 
information.  Regulations  must  meet 
certain  standards,  such  as  avoiding  an 
unnecessary  burden.  Regulations  which 
are  "significant"  because  of  cost, 
adverse  effects  on  the  economy, 
inconsistency  with  other  agency  actions, 
effects  on  the  budget,  or  novel  legal  or 
policy  issues,  require  special  analysis. 

The  Department  has  determined  that 
the  only  burden  this  action  will  impose 
on  children's  hospitals  is  the  resources 
required  to  submit  an  application  to  the 
CHGME  Payment  Program.  Therefore,  in 
accordance  with  the  RFA  and  the  Small 
Business  Regulatory  Enforcement  Act  of 
1996.  which  amended  the  RFA.  the 
Secretary  certifies  that  this  action  will 
have  a  significant  impact  on  a 
substantial  nimiber  of  small  entities  in 
that  this  action  will  provide  significant 
funding  to  eligible  children's  hospitals. 
However,  since  this  action  will  not 
impose  a  significant  burden  on  a 
substantial  number  of  small  entities,  we 
have  not  examined  any  alternatives  for 
reducing  the  burden  on  children's 
hospitals.  The  Secretary  has  also 
determined  that  this  action  does  not 
meet  criteria  for  a  major  rule  as  defined 
by  Executive  Order  12866  and  would 
have  no  major  effect  on  the  economy  of 
Federal  expenditures. 


We  have  determined  that  the 
proposed  rule  is  not  a  "major  rule" 
within  the  meaning  of  the  statute 
providing  for  Congressional  Review  of 
Agency  Rulemaking.  5  U.S.C.  801. 

Similarly,  the  proposed  rule  will  not 
have  effects  on  State,  local  and  tribal 
governments  and  on  the  private  sector 
such  as  to  require  consultation  under 
the  Unfunded  Mandates  Reform  Act  of 
1995. 

Further,  Executive  Order  13132 
establishes  certain  requirements  that  an 
agency  must  meet  when  it  promulgates 
a  rule  that  imposes  substantial  direct 
compliance  costs  on  State  and  local 
governments,  preempts  State  law,  or 
otherwise  has  Federalism  implications. 
We  have  reviewed  this  action  under  the 
threshold  criteria  of  Executive  Order 
13132.  Federalism,  and.  therefore,  have 
determined  that  this  action  would  not 
have  substantial  direct  effects  on  the 
rights,  roles,  and  responsibilities  of 
States. 

Paperwork  Reduction  Act  of  1995 

In  accordance  with  section  3507(a)  of 
the  Paperwork  Reduction  Act  (PRA)  of 
1995.  the  Department  is  required  to 
solicit  public  comments,  and  receive 
final  Office  of  Management  and  Budget 
(OMB)  approval,  on  collections  of 
information.  As  indicated,  in  order  to 
implement  the  CHGME  Payment 
Program,  certain  information  is  required 
as  set  forth  in  this  notice  in  order  to 
determine  eligibility  for  payment  and 
amount  of  payment.  In  accordance  with 
.  the  PRA.  we  have  received  final  OMB 
approval  on  the  collection  of 
information  for  the  reconciliation 
procedures  in  the  FY02  cycle  (OMB  No. 
0915-0247). 

Collection  of  Information:  The 
Children's  Hospitals  Graduate  Medical 
Education  Payment  Program. 

Description:  Data  is  collected  on  the 
nimiber  of  full-time  equivalent  residents 
in  applicant  children's  hospital  training 
programs  to  determine  the  amount  of 
direct  and  indirect  medical  education 
payments  to  participating  children's 
hospitals.  Indirect  medical  education 
payments  will  also  be  derived  bom  a 
formula  that  requires  the  reporting  of 
discharges,  beds,  and  case  mix  index 
information  from  participating 
children's  hospitals.  Hospitals  will  be 
requested  to  submit  such  information  in 
an  annual  application.  Hospitals  will 
also  be  requested  to  submit  data  on  the 
number  of  full-time  equivalent  residents 
a  second  time  during  the  fiscal  year  to 
participate  in  the  reconciliation 
payment  process. 

Description  of  Respondents: 
Children's  hospitals  operating  approved 
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graduate  medical  residency  training 
programs. 


Estimated  Annual  Reporting:  The 
estimated  average  annual  reporting  for 
this  data  collection  is  approximately 


150  hours  per  hospital.  The  estimated 
annual  burden  is  as  follows: 


Form 


Number  of  re- 
spondents 


Responses 
per  respond- 
ent 


Hours  per  re- 
sponse 


Total  burden 
hours 


HRSA-99-1  

HRSA  99-1  (Reconciiiation  of  FTE  counts) 

HRSA  99-2 +.. 

HRSA-99-4  


Total 


54 
54 
54 
54 


99.9 
8 
14 
28 


54 


5,395 
432 
756 

1.512 


8095 


National  Health  Objectives  for  the  Year 
2010 

The  Public  Health  Service  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  and 
its  successor.  Healthy  People  2010. 
These  are  Department-led  efforts  to  set 
priorities  for  national  attention.  The 
CHGME  Payment  Program  is  related  to 
the  priority  area  1  (Access  to  Quality 
Health  Services)  in  Healthy  People 
2010,  which  is  available  online  at 
http://www.health.gov/healthypeople. 

Education  and  Service  Linkage 

As  part  of  its  long-range  planning, 
HRSA  will  be  targeting  its  efforts  to 
strengthening  linkages  between 
Department  education  programs  and 
programs  which  provide  comprehensive 
primary  care  services  to  the 


underserved. 


I 


Smoke-Free  Workplace 

The  Department  strongly  encourages 
all  award  recipients  to  provide  a  smoke- 
free  workplace  and  promote  abstinence 
from  all  tobacco  products,  and  Public 
Law  103-227,  the  Pro-Children  Act  of 


1994,  prohibits  smoking  in  certain 
facilities  that  receive  Federal  funds  in 
which  education,  library,  day  care, 
health  care,  and  early  childhood 
development  services  are  provided  to 
children. 

This  program  is  not  subject  to  the 
Public  Health  Systems  Reporting 
Requirements. 

Dated:  April  17,  2002. 
Elizabeth  M.  Duke, 

Administrator,  Health  Resources  and  Services 
Administration. 

Dated:  June  5,  2002. 
Tommy  G.  Thompson. 
Secretary. 
[FR  Doc.  02-24311  Filed  9-24-02;  8:45  am] 

BILLING  CODE  418S-15-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Fiscal  Years  (FY)  2003  Funding 
Opportunities 

agency:  Substance  Abuse  and  Mental 
Health  Services  Administration,  HHS. 


action:  Fiscal  year  (FY)  2003-2006 
allotments  to  States  for  protection  and 
advocacy  for  individuals  with  mental 
illness. 

summary:  The  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA)  Center  for  Mental  Health 
Services  (CMHS)  announces  the 
availability  of  FY  2003  funds  for  grants 
for  the  following  activity.  This  notice  is 
not  a  complete  description  of  the 
activity;  potential  applicants  must 
obtain  a  copy  of  the  Gmdance  for 
Applicants  (GFA),  including  Part  I. 
Fiscal  Years  (FY  2003-2006  Allotments 
to  States  for  Protection  and  Advocacy 
for  Individuals  with  Mental  Illness  (SM 
03-Fl),  and  Part  II,  General  Policies  and 
Procedures  Applicable  to  all  SAMHSA 
Applications  for  Discretionary  Grants 
and  Cooperative  Agreements,  before 
preparing  and  submitting  an 
application. 


Activity 

Application  deadline 

Est.  Funds  FY  2003 

Est.  number  of  awards 

Project  period 
(years) 

FY  200^-2006  Allotments  to 
States  for  Protection  and 
Advocacy  for  Individuals 
with  Mental  Illness. 

October  1,2002  

Fonnula r. 

Formula 

4 

The  actual  amoimt  available  for  these 
grants  will  depend  on  the  amount 
appropriated  for  the  program.  This 
program  is  being  announced  prior  to  the 
annual  appropriation  for  FY  2003  for 
SAMHSA's  programs.  Applications  are 
invited  based  on  the  assumption  that 
sufficient  funds  will  be  appropriated  to 
fund  the  program  in  FY  2003.  This 
program  is  being  announced  at  this  time 
in  order  to  allow  applicants  sufficient 
time  to  plan  and  prepare  applications. 
Solicitation  of  applications  in  advance 


of  a  final  appropriation  will  also  enable 
the  award  of  appropriated  grant  funds  in 
an  expeditious  maimer  and  thus  allow 
prompt  implementation  and  evaluation 
of  promising  practices.  All  applicants 
are  reminded,  however,  that  we  cannot 
guarantee  sufficient  funds  will  be 
appropriated  to  permit  SAMHSA  to 
fund  any  applications.  This  program  is 
authorized  under  the  Protection  and 
Advocacy  for  Individuals  with  Mental 
Ilhiess  Act  of  1986,  42  U.S.C.  10801.  et 
seq.  (as  amended  in  2000).  SAMHSA's 


policies  and  procedures  for  peer  review 
and  Advisory  Council  review  of  grant 
and  cooperative  agreement  applications 
were  published  in  the  Federal  Register 
(Vol.  58,  No.  126)  on  July  2, 1993. 

General  Instructioiis 

Applicants  must  use  application  form 
PHS  5161-1  (Rev.  7/00).  The 
application  kit  contains  the  two-part 
application  materials  (complete 
programmatic  guidance  and  instructions 
for  preparing  and  submitting 
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applications),  the  PHS  5161-1  which 
includes  Standard  Form  424  (Face 
Page),  and  other  docimientation  and 
forms.  Application  kits  may  be  obtained 
from:  National  Mental  Health  Services 
Knowledge  Exchange  Network  (KEN), 
P.O.  Box  42490.  Washington,  DC  20015. 
Telephone:  1-800-789-2647. 

The  PHS  5161-1  application  form  and 
the  full  text  of  the  grant  announcement 
are  also  available  electronically  via 
SAMHSA's  Worid  Wide  Web  home 
page:  http://www.samhsa.gov,  (Click  on 
"Grant  Opportunities"). 

When  requesting  an  application  kit, 
the  applicant  must  specify  the  particular 
announcement  number  for  which 
detailed  information  is  desired.  All 
information  necessary  to  apply, 
including  where  to  submit  applications 
and  appUcation  deadline  instructions, 
are  included  in  the  application  kit. 

Purpose 

The  U.S.  Department  of  Health  and 
Human  Services  (DHHS),  Substance 
Abuse  and  Mental  Health  Services 
Administration  (SAMHSA),  Center  for 
Mental  Health  Services  (CMHS)  will 
award  grants  to  the  eligible  systems  in 
each  State  to  facilitate  the  fulfillment  of 
the  purpose  of  the  Protection  and 
Advocacy  for  Individuals  with  Mental 
lUness  Act  of  1986  [42  United  States 
Code  (U.S.C.)  10801,  et  seq.],  hereafter 
referred  to  as  the  Act.  The  purpose  of 
the  Act  is: 

•  To  ensure  that  the  rights  of 
individuals  with  mental  illness  are 
protected;  and, 

•  To  assist  States  to  establish  and 
operate  a  protection  and  advocacy 
system  for  individuals  with  menl^ 
illness  which  will  protect  and  advocate 
the  rights  of  such  individuals  through 
activities  to  ensure  the  enforcement  of 
the  Constitution  and  Federal  and  State 
statutes;  and. 

•  To  investigate  incidents  of  abuse 
and  neglect  of  individuals  with  mental 
illness  if  the  incidents  are  reported  to 
the  system  or  if  there  is  probable  cause 
to  believe  that  the  incidents  occurred. 

Eligibility 

Under  the  terms  of  the  Act,  awards 
are  made  only  to  "eligible  systems." 
This  means  the  system  established  in  a 
State  to  protect  and  advocate  the  rights 
of  persons  with  developmental 
disabilities  under  part  C  of  the 
Developmental  Disabilities  Assistance 
and  Bill  of  Rights  Act,  Public  Law  106- 
402,  as  amended  on  October  30,  2000, 
hereafter,  referred  to  as  the  DD  Act  [42 
U.S.C.  6041  et  seq.]. 


Availability  of  Furds 

Monetary  awards  to  eligible  systems 
are  provided  as  fonnula  grants.  The 
formula  used  to  determine  a  PAIMI 
grant  award  is  prescribed  by  the 
Secretary.  In  anticipation  of  an  annual 
PAIMI  appropriation  and  for  purposes 
of  this  annoimcement,  eligible  State 
protection  and  advocacy  systems  are  to 
prepare  and  submit  a  provisional  budget 
for  each  fiscal  year  (FY)  2003-2006 
based  upon  the  PAIMI  award  received 
in  the  preceding  FY.  In  FY  2002,  the 
PAIMI  awards  were  as  follows:  a 
minimiim  of  $384,900  to  each  State,  the 
District  of  Columbia  and  Puerto  Rico; 
and  $206,200  to  each  territory — the 
American  Indian  Consortium,  American 
Samoa,  Guam,  the  Northern  Mariana 
Islands  and  the  U.S.  Virgin  Islands. 
Future  PAIMI  allotments  will  depend 
upon  the  appropriation  of  funds. 

Period  of  Support 

A  PAIMI  application  submitted  on  or 
before  October  1  in  FYs  2003,  2004, 
2005  and  2006,  shall  be  considered  a 
request  for  a  PAIMI  Program  award  for 
that  fiscal  year.  Each  annual  PAIMI 
grant  award  is  available  for  obligation 
by  a  State  protection  and  advocacy 
system  for  the  Federal  fiscal  year  in 
which  it  was  awarded.  Amounts  not 
obligated  by  the  system  at  the  end  of 
such  year  shall  remain  available  to  such 
system  for  the  next  fiscal  year  for  the 
purposes  for  which  the  award  was 
made.  Funds  shall  not  be  carried  over  as 
additional  authorization  beyond  that 
time  period.  For  example,  PAIMI 
awards  made  in  FY  2002  (October  1, 
2001)  must  be  obligated  by  September 
30,  2003  and  expended  by  September 
30,  2004.  Each  grant  award  is  contingent 
on  Congressional  re-authorization  of  the 
PAIMI  Act  and  the  availability  of 
appropriated  funds.  In  fiscal  years  2004, 
2005  and  2006,  each  State  protection 
and  advocacy  system  must  submit  a 
continuation  application  and  provide  a 
set  of  the  following  dociunents:  annual 
assiuances,  certifications,  projected 
program  expenditures,  an  information 
page  and  a  list  of  program  priorities  and 
objectives  for  the  fiscal  year. 

Criteria  for  Review  and  Funding 

General  Review  Criteria:  Competing 
applications  requesting  funding  under 
this  activity  will  be  reviewed  for 
technical  merit  in  accordance  with 
established  PHS/SAMHSA  peer  review 
procedures.  Review  criteria  that  will  be 
used  by  the  peer  review  groups  are 
specified  in  the  application  guidance 
material. 


Award  Criteria  for  Scored  AppUcations 

Applications  will  be  considered  for 
funding  on  the  basis  of  their  overall 
techni^  merit  as  determined  through 
the  peer  review  group  and  the 
appropriate  National  Advisory  Council 
review  process.  Availability  of  funds 
will  also  be  an  award  criterion. 

Catalog  of  Federal  Domestic  Assistance 
Number 

93.138. 

Program  Contact 

For  questions  concerning  program 
issues,  contact:  Ms.  Karen  S.  Armstrong. 
M.S.,  J.D.,  Senior  Public  Health  Advisor, 
Protection  and  Advocacy  Program, 
SAMHSA,  Center  for  Mental  Health 
Services,  State  Planing  and  Systems 
Development  Branch,  5600  Fishers 
Lane.  15C-21,  Rockville.  MD  20857. 
Office:  (301)  443-3667.  Fax:  (301)  443- 
7926.  E-mail:  KArmstro@SAMHSA.gov. 

Alternate:  Ms.  Marie  Danforth, 
M.S.W.,  Chief,  State  Planing  and 
Systems  Development  Branch,  Division 
of  State  and  Community  Systems 
Development,  SAMHSA,  Center  for 
Mental  Health  Services,  5600  Fishers 
Lane,  -15C-26,  Rockville,  MD  20857. 
Office:  (301)  443-3667.  Fax:  (301)  443- 
5427.  E-mail:  MDanforth@SAMHSA.gov. 

For  questions  regarding  grants 
management  issues,  contact:  Ms. 
LouEUen  Rice,  Grants  Management 
Officer,  Division  of  Grants  Management. 
Office  of  Program  Services,  SAMHSA, 
5600  Fishers  Lane,  13-103,  Rockville, 
Maryland  20857.  (301)  443-4456.  E- 
mail:  LRice@SAMHSA.gov. 

Public  Health  System  Reporting 
Requirements 

The  Public  Health  System  Impact 
Statement  (PHSIS)  is  intended  to  keep 
State  and  local  health  officials  apprised 
of  proposed  health  services  grant  and 
cooperative  agreement  applications 
submitted  by  community-based 
nongovernmental  organizations  within 
their  jurisdictions. 

Conmiunity-based  nongovernmental 
service  providers  who  are  not 
transmitting  their  applications  through 
the  State  must  submit  a  PHSIS  to  the 
head(s)  of  the  appropriate  State  and 
local  health  agencies  in  the  area(s)  to  be 
affected  not  later  than  the  pertinent 
receipt  date  for  applications.  This 
PHSIS  consists  of  the  following 
information: 

a.  A  copy  of  the  face  page  of  the 
application  (Standard  form  424). 

b.  A  summary  of  the  project  (PHSIS). 
not  to  exceed  one  page,  which  provides: 

(1)  A  description  of  the  population  to 
be  served. 
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(2)  A  siuninary  of  the  services  to  be 
provided. 

(3)  A  description  of  the  coordination 
planned  with  the  appropriate  State  or 
local  health  agencies. 

State  and  local  governments  and 
Indian  Tribal  Authority  applicants  are 
no^subject  to  the  Public  Health  System 
Reporting  Requirements.  Application 
guidance  materials  will  specify  if  a 
particular  FY  2003  activity  is  subject  to 
the  Public  Health  System  Reporting 
Requirements. 

PHS  Non-Use  of  Tobacco  Policy 
Statement 

The  PHS  strongly  encourages  all  grant 
and  contract  recipients  to  provide  a 
smoke-free  workplace  and  promote  the 
non-use  of  all  tobacco  products.  In 
addition.  Public  Law  103-227,  the  Pro- 
Children  Act  of  1994,  prohibits  smoking 
in  certain  facilities  (or  in  some  cases, 
any  portion  of  a  facility)  in  which 
regular  or  routine  education,  library, 
day  care,  health  care,  or  early  childhood 
development  services  are  provided  to 
children.  This  is  consistent  with  the 
PHS  mission  to  protect  and  advance  the 
physical  and  mental  health  of  the 
American  people. 

Executive  Order  12372 

Applications  submitted  in  response  to 
the  FY  2003  activity  listed  above  are 
subject  to  the  intergovernmental  review 
requirements  of  Executive  Order  12372, 
as  implemented  through  DHHS 
regulations  at  45  CFR  part  100.  E.O. 
12372  sets  up  a  system  for  State  and 
local  government  review  of  applications 
for  Federal  financial  assistance. 
Applicants  (other  than  Federally 
recognized  Indian  tribal  governments] 
should  contact  the  State's  Single  Point 
of  Contact  (SPOC)  as  early  as  possible  to 
alert  them  to  the  prospective 
application(s)  and  to  receive  any 
necessary  instructions  on  the  State's 
review  process.  For  proposed  projects 
serving  more  than  one  State,  the 
applicant  is  advised  to  contact  the  SPOC 
of  each  affected  State.  A  current  listing 
of  SPOCs  is  included  in  the  application 
guidance  materials  or  on  SAMHSA's 
Web  site  imder  "Assistance  with  Grant 
Applications".  The  SPOC  should  send 
any  State  review  process 
recommendations  directiy  to:  Division 
of  Extramural  Activities,  Policy,  and 


Review,  Substance  Abuse  and  Mental 
Health  Services  Administration, 
Parklawn  Building,  Room  17-89,  5600 
Fishers  Lane,  Rockville,  Maryland 
20857. 

The  due  date  for  State  review  process 
recommendations  is  no  later  than  60 
days  after  the  specified  deadline  date  for 
the  receipt  of  applications.  SAMHSA 
does  not  guarantee  to  accommodate  or 
explain  SPOC  comments  that  are 
received  after  the  60-day  cut-off. 

Dated:  September  20,  2002. 
Richard  Kopanda, 

Executive  Officer.  SAMHSA. 

[FR  Doc.  02-24365  Filed  9-24-02;  8:45  am) 

BILLING  CODE  4162-20-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4734-N-47] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  0MB: 
Administration  of  Ginnie  Mae's  Pools 
of  Mortgage-Backed  Securities 

agency:  Office  of  the  Chief  Information 
Officer,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  October  25, 
2002. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
approval  number  (2503-0017)  and 
should  be  sent  to:  Lauren  Wittenberg, 
OMB  Desk  Officer,  Office  of 
Management  and  Budget,  Room  10235, 
New  Executive  Office  Building, 
Washington,  DC  20503;  Fax  niunber 
(202)  395-6974;  E-mail 
Lauren_Wittenberg@omb.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

^Wayne  Eddins,  Reports  Management 
'^Officer,  QDAM,  Department  of  Housing 
and  Urban  Development,  451  Seventh 


Street,  Southwest,  Washington,  DC 
20410;  e-mail  Wayne_Eddins@HUD.gov; 
telephone  (202)  708-2374.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  The  Notice 
lists  the  following  information:  (1)  The 
tide  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approval  number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  niunber,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequenUy  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hows  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Administration  of 
Ginnie  Mae's  Pools  of  Mortgage-Backed 
Securities. 

OMB  Approval  Number:  2503-0017. 

Form  Numbers:  11708, 11709, 
11709A,  11715,  and  11720. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 
Information  provides  Ginnie  Mae 
issuers  authority  to  request  the  release 
of  mortgage  documents,  initiate  ACH 
debits,  provide  evidence  of  a  master 
principal/interest  custodial  account, 
and  will  insiue  that  Ginnie  Mae  is  able 
to  access  the  mortgage  documents 
which  are  the  collateral  backing  the 
mortgage-backed  seciuities. 

Respondents:  Business  or  other  for- 
profit. 

Frequency  of  Submission:  Annually. 


Number  of  re- 
spondents 


Annual  re- 
sponses 


Hours  per  re- 
sponse 


Burden  hours 


Reporting  Burden  ... 

297 

11 

0.2 

810 

- 

1 

• 

^ 
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Total  Estimated  Burden  Hours:  810. 
Status:  Extension  of  a  currently 
approved  collection. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  35,  as 
amended. 

Dated:  September  13.  2002. 
Wayne  Eddins, 

Departmental  Reports  Management  Officer, 
Office  of  the  Chief  Information  Officer. 

(PR  Doc.  02-24272  Filed  9-24-02;  8:45  am] 
BHJJNQ  CODE  421»-7a-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4734-N-48] 

Notice  of  Sutmlseion  of  Proposed 
Information  Collection  to  OMB: 
Construction  Complaint-Request  for 
Financial  Assistance 

agency:  Office  of  the  Chief  Information 
Officer,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 


DATES:  Comments  Due  Date:  October  25, 
2002. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
approval  nimiber  (2502-0047)  and 
should  be  sent  to:  Lauren  Wittenberg, 
OMB  Desk  Officer,  Office  of 
Management  and  Budget,  Room  10235, 
New  Executive  Office  Building, 
Washington,  DC  20503;  Fax  number 
(202)  395-6974;  E-mail 
Lauren  _Wittenber^omb. eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wayne  Eddins,  Reports  Management 
Officer,  QDAM,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  Southwest,  Washington,  EXZ 
20410;  e-mail  Wayne_Eddins@HUD.gov: 
telephone  (202)  708-2374.  This  is  not  a 
toll-free  niunber.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  The  Notice 
lists  the  following  information:  (1)  The 
tide  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approval  number,  if  applicable;  (4)  the 


description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  nimiber,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequenUy  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; , 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  the  OMB  Desk 
Officer  for  the  Department.  This  Notice 
also  lists  the  following  information: 

Title  of  Proposal:  Construction 
Complaint-Request  for  Financial 
Assistance. 

OMB  Approval  Number:  2502-0947. 

Form  Number:  HUD-92556. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 
Information  collected  will  provide 
homeowners  resoiirce  in  resolving  their 
construction  complaints.  HUD  also  uses 
the  information  to  construct  a  listing  of  ^ 
builders  that  do  not  meet  their 
obligations. 

Respondents:  Individual  or 
households,  business  or  other  for-profit. 

Frequency  of  Submission:  On 
occasion. 


Reporting  Burden 


Numt)er  of  re- 
spondents 


Annual  re- 
sponses 


Hours  per  re- 
sponse 


-      Burden  houf% 


5,000 


1 


0.5 


2,500 


Total  Estimated  Burden  Hours:  2,500. 

Status:  Reinstatement,  without 
change. 

Authority:  Section  3507  of  die  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  25,  as 
amended. 

Dated:  September  18,  2002. 
Wayne  Eddins, 

Departmental  Reports  Management  Officer, 
Office  of  the  Chief  Information  Officer. 
(FR  Doc.  02-24273  Filed  9-24-02;  8:45  am) 
BHJJNQ  CODE  4210-7»4a 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Receipt  of  Applications  for  Permit 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 


ACTION:  Notice  of  xeceipt  of  applications 
for  permit. 

SUMMARY:  The  public  is  invited  to 
conunent  on  the  following  applications 
to  conduct  certain  activities  with 
endangered  species  and/or  marine 
mammals. 

DATES:  Written  data,  comments  or 
requests  must  be  received  by  October     ^ 
25,  2002. 

ADDRESSES:  Documents  and  other 
information  submitted  with  these 
applications  are  available  for  review, 
subject  to  the  requirements  of  the 
Privacy  Act  and  Freedom  of  Information 
Act,  by  any  party  who  submits  a  written 
request  for  a  copy  of  such  documents 
within  30  days  of  the  date  of  publication 
of  this  notice  to:  U.S.  Fish  and  Wildlife 
Service,  Division  of  Management 
Authority,  4401  North  Fak&x  Drive, 


Room  700,  Arlington,  Virginia  22203; 
fax  703/358-2281. 
FOR  FURTHER  INFORMATION  CONTACT: 
Division  of  Management  Authority, 
telephone  703/358-2104. 
SUPPLEMENTARY  INFORMATION: 

Endangered  Species 

The  public  is  invited  to  comment  on  . 
the  following  application(s)  for  a  permit 
to  conduct  certain  activities  with 
endangered  species.  This  notice  is 
provided  pursuant  to  Section  10(c)  of 
the  Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531,  et  seq.). 
Written  data,  comments,  or  requests  for 
copies  of  these  complete  applications 
should  be  submitted  to  the  Director 
(address  above). 

PRT-062224 

Applicant:  Embry  W.  Williams,  Jr., 
Amarillo,  TX 
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The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  (Efamaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa 
for  the  purpose  of  enhancement  of  the 
svirvival  of  the  species. 

PRT-062472 

Applicant:  Roland  Christensen,  Fayette, 

UT 

The  applicant  requests  a  permit  to 
import  the  sport-himted  trophy  of  one 
male  bontebok  {Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

PRT-«62473         I 

Applicant:  Matthew  T.  Christensen, 

Fayette,  UT      | 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  (Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

PRT-67764a 

Applicant:  University  of  Kansas  Natural 
History  Museum  &  Biodiversity 
Research  Center,  Lawrence,  KS 

The  applicant  requests  a  permit  to 
export,  re-export,  and  re-import  non- 
living museum  specimens  of 
endangered  and  threatened  species  of 
plants  and  animals  previously 
accessioned  into  the  permittee's 
collection  for  scientific  research.  This 
notification  covers  activities  conducted 
by  the  applicant  for  a  five  year  period. 

Marine  Mammals 

The  public  is  invited  to  comment  on 
the  following  application(s)  for  a  permit 
to  conduct  certain  activities  with  marine 
mammals.  The  application(s)  was 
submitted  to  satisfy  requirements  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.)  and 
the  regulations  governing  marine 
mammals  (50  CFR  part  18).  Written 
data,  comments,  or  requests  for  copies 
of  the  complete  applications  or  requests 
for  a  public  hearing  on  these 
applications  should  be  submitted  to  the 
Director  (address  above).  Anyone 
requesting  a  hearing  should  give 
specific  reasons  why  a  hearing  would  be 
appropriate.  The  holding  of  such  a 
hearing  is  at  the  discretion  of  the 
Director. 


PRT-058039 

Applicant:  Jordon  Pearlman,  Reno,  NV 

The  applicant  requests  a  permit  to 
import  a  polar  bear  [Ursus  maritimus) 
sport  hunted  from  the  Norwegian  Bay 
polar  bear  popidation  in  Canada  for 
personal  use. 

The  U.S.  Fish  and  Wildlife  Service 
has  information  collection  approval 
fit)m  OMB  through  M£m:h  31,  2004, 
OMB  Control  Number  1018-0093. 
Federal  Agencies  may  not  conduct  or 
sponsor  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  current  valid  OMB 
control  number. 

Dated:  September  13,  2002, 
Monica  Farris, 

Senior  Pennit  Biologist,  Branch  of  Permits, 

Division  of  Management  Authority. 

(FR  Doc.  02-24314  Filed  9-24-02;  8:45  am) 

BILUNG  CODE  4310-SS-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Issuance  of  Permit  for  Marine 
Mammals 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  issuance  of  permit  for 

marine  mammals. 

SUMMARY:  The  following  permits  were 
issued. 

ADDRESSES:  Dociunents  and  other 
information  submitted  for  these 
applications  are  available  for  review  by 
any  party  who  submits  a  written  request 
to  the  U.S.  Fish  and  Wildlife  Service, 
Division  of  Management  Authority, 
4401  North  Fairfax  Drive,  Room  700, 
Arlington,  Virginia  22203;  fax  (703) 
358-2281. 

FOR  FURTHER  INFORMATION  CONTACT: 
Division  of  Management  Authority, 
telephone  703/358-2104. 
SUPPLEMENTARY  INFORMATION:  On  Jime 
25,  2002,  a  notice  was  published  in  the 
Federal  Register  (67  FR  42791),  that  an 
application  had  been  filed  with  the  Fish 
and  Wildlife  Service  by  Dietrich  Beusse, 
University  of  Florida,  Gainesville,  FL  for 
a  permit  (PRT-051399)  to  take  for 
scientific  research  Florida  manatees 
(Trichechus  manatus)  to  record  and 
playback  vocalizations  in  Florida 
waters. 

Notice  is  hereby  given  that  on  August 
28,  2002,  as  authorized  by  the 
provisions  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.),  and  the  Endangered 
Species  Act  of  1973,  as  amended  (16 
U.S.C.  1531,  et  seq.),  the  Fish  and 


Wildlife  Service  issued  the  requested 
permit  subject  to  certain  conditions  set 
forth  therein. 

On  June  28,  2002,  a  notice  was 
published  in  the  Federal  Register  (67 
FR  43676),  that  an  application  had  been 
filed  with  the  Fish  and  Wildlife  Service 
by  Edwin  De  Yoimg  for  a  permit  (PRT- 
058028)  to  import  one  polar  bear  [Ursus 
maritimus)  taken  bom  the  Viscount 
Melville  polar  bear  population,  Canada, 
for  personal  use. 

Notice  is  hereby  given  that  on  August 
28,  2002,  as  authorized  by  the 
provisions  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.)  the  Fish  and 
Wildlife  Service  issued  the  requested 
permit  subject  to  certain  conditions  set 
forth  therein. 

On  July  5,  2002,  a  notice  was 
published  in  the  Federal  Register  (67 
FR  44873),  that  an  application  had  been 
filed  with  the  Fish  and  Wildlife  Service 
by  George  R.  Harms,  Brielle,  NJ  for  a 
permit  (PRT-058893)  to  import  one 
polar  bear  [Ursus  maritimus)  taken  frt)m 
the  Lancaster  Sound  polar  bear 
population,  Canada,  for  personal  use. 

Noticels  hereby  given  that  on 
September  10,  2002,  as  authorized  by 
the  provisions  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.)  the  Fish  and 
Wildlife  Service  issued  the  requested 
permit  subject  to  certain  conditions  set 
forth  therein. 

On  July  9,  2002,  a  notice  was 
published  in  the  Federal  Register  (67 
FR  45530),  that  an  application  had  been 
filed  with  the  Fish  and  Wildlife  Service 
by  University  of  South  Florida,  College 
of  Marine  Science,  St.  Petersburg,  FL  for 
a  permit  (PRT-051709)  to  take  for 
scientific  research  Florida  manatees 
[Trichechus  manatus)  to  record  and 
playback  vocalizations  in  Florida 
waters. 

Notice  is  hereby  given  that  on  August 
28,  2002,  as  euthorized  by  the 
provisions  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.),  and  the  Endangered 
Species  Act  of  1973,  as  amended  (16 
U.S.C.  1531,  et  seq.),  the  Fish  and 
Wildlife  Service  issued  the  requested 
permit  subject  to  certain  conditions  set 
forth  therein. 

On  July  9,  2002,  a  notice  was 
published  in  the  Federal  Register  (67 
FR  45530),  that  an  application  had  been 
filed  with  the  Fish  and  Wildlife  Service 
by  K.  James  Malady,  III,  for  a  permit 
(PRT-058909)  to  import  one  polar  bear 
[Ursus  maritimus)  taken  from  the 
Lancaster  Sound  polar  bear  popidation, 
Canada,  for  personal  use. 

Notice  is  hereby  given  that  on  August 
28,  2002,  as  authorized  by  the 
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provisions  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.)  the  Fish  and 
Wildlife  Service  issued  the  requested 
permit  subject  to  certain  conditions  set 
forth  therein. 

J}ated:  September  13,  2002. 
Monica  Farris, 

Senior  Permit  Biologist,  Branch  of  Permits, 
Division  of  Management  Authority. 
(FR  Doc.  02-24315  Filed  9-24-02;  8:45  am] 
BILLINO  CODE  4310-S5-P 


DEPARTMENT  OF  THE  INTERIOR 

Rsh  and  Wlldiife  Servica 

National  Wlldiife  Refuge  Systam; 
National  Wildlife  Refuge  System 
Centennial  Commiasion  Meeting 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  meeting  of  National 

Wildlife  Refuge  Centennial 

Commission. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  86  Stat.  770,  5  U.S.C.  Appl, 
section  10),  notice  is  hereby  given  that 
the  National  Wildlife  Refuge  System 
Centennial  Commission  will  hold  its 
second  meeting. 

DATES:  The  meeting  will  be  held    * 
September  24  and  25,  2002  in 
Washington,  DC.  The  meeting  will 
convene  at  12  noon  on  September  24 
and  end  at  approximately  5:30  p.m., 
begin  again  at  8  a.m.  on  September  25 
and  conclude  at  12  noon. 
ADDRESSES:  The  meeting  is  scheduled  to 
be  held  at:  Loew's  L'Enfent  Plaza  Hotel, 
480  L'Enfant  Plaza,  SW.,  Washington, 
DC  20024. 

FOR  FURTHER  INFOnMATION  CONTACT: 
Laurie  Shaffer,  703-358-2035. 
SUPPLEMENTARY  INFORMATION:  The 
Centennial  Commission  was  established 
by  Title  III,  Section  303  of  the  Fish  and 
Wildlife  Programs  Improvement  and 
National  Wildlife  Refuge  System 
Centennial  Act  of  2000  (H.R.  3671).  The 
purpose  of  the  Commission  is  to 
prepare,  in  cooperation  with  Federal, 
State,  local,  and  nongovernmental 
partners,  a  plan  to  commemorate  the 
centennial  of  the  National  Wildlife 
Refuge  System  beginning  on  March  14, 
2003.  They  are  also  charged  with 
planning  a  conference  for  the 
Centennial  year. 

The  meetuog  will  be  open  to  the 
public,  however,  facilities  and  space  of 
accommodating  members  of  the  public 
are  limited  and  persons  will  be 
accommodated  on  a  first-come  first- 
served  basis. 


Aflsiatance  to  Individuals  With 
Disabilities  at  the  Public  Meeting 

The  meeting  site  is  accessible  to 
individuals  with  disabilities.  If  you  plan 
to  attend  and  Mdll  need  an  auxiliary  aid 
or  service  to  participate  in  the  meeting 
(e.g.,  interpreting  service,  assistive 
listening  device  or  materials  in  an 
alternate  format),  notify  the  contact 
person  listed  in  this  notice  at  least  2 
weeks  before  the  scheduled  meeting 
date.  We  will  make  attempts  to  meet  any 
reque8t(s)  received  after  that  date, 
however,  the  requested  auxiliary  aid  or 
service  may  not  be  available  due  to 
insufficient  time. 

Anyone  may  file  with  the 
Commission  a  written  statement 
concerning  matters  to  be  discussed.  The 
Commission  may  also  permit  attendees 
to  address  the  Commission  but  may 
restrict  the  length  of  the  presentations, 
as  necessary,  to  allow  the  Commission 
to  complete  its  agenda  within  the 
allotted  time. 

Interested  persons  may  file  written 
statements  with  the  Commission  prior 
to  the  business  meeting.  Written 
statements  may  be  sent  to  the  Director, 
U.S.  Fish  and  Wildlife  Service, 
attention:  Centennial  Commission 
Coordinator  at  least  7  days  prior  to  the 
meeting.  Fiulher  information  regarding 
the  meeting  may  be  obtained  frtim  the 
Division  of  Visitor  Services  and 
Communications,  National  Wildlife 
Refuge  System,  4401  N.  Fairfax  Drive, 
Arlington,  VA  22203.  Telephone:  703- 
358-2035. 

Draft  minutes  qf  the  meeting  will  be 
available  for  public  inspection 
approximately  6  weeks  after  the  meeting 
in  Room  600,  4401  N.  Fair^  Drive, 
Arlington,  VA  22203. 

MATTERS  TO  BE  CONSIDERED:  Major  topics 
for  discussion  during  this  meeting 
include: 

Welcome 

Objectives  of  the  meeting 

Minutes  of  the  last  meeting 

Addition  and  corrections  to  the  agenda 

Business: 

1.  Centennial  Events  and  Plans 

2.  Conference  Proposal 

3.  Funding  opportunities  and 
partnerships 

Closing  remarks  (including  summary  of 
accomplishments  of  the  meeting,  date 
of  next  proposed  meeting,  assignment 
of  tasks). 

The  Commission  will  also  discuss 
organizational  and  administrative 
needs. 


Dated:  August  29,  2002. 
Steve  Williams, 

Director,  U.S.  Fish  and  Wildlife  Service. 
[FR  Doc.  02-24283  Filed  9-24-02:  8:45  am] 
MLUNQ  coot  4»1»-6ft-r 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Managamant 
[NV-4)10-1990-EX] 

Raeord  of  Daelalon;  l.aavllla  Proiact, 
Euralia  Co.,  NV 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  record  of  decision. 

SUMMARY:  This  notice  announces  the 
signing  of  the  Record  of  Decision  on  the 
proposed  Leeville  Project.  The  decision 
to  approve  the  mining  operation  will  be 
in  full  force  and  effect,  when  the  Field 
Office  Manager  signs  the  Record  of 
Decision. 

EFFECTIVE  DATES:  The  decision  to 
approve  the  mining  operation  will  be  in 
full  force  and  effect,  on  September  25, 
2002  when  the  Field  Office  Manager 
signs  the  Record  of  Decision.  A  petition 
for  a  stay  of  the  decision  must  be  filed 
in  accordance  with  43  CFR  4.411  and 
4.413.  If  you  believe  you  are  adversely 
affected  by  the  Record  of  Decision  you 
have  30  days,  from  the  date  of 
publication  of  this  notice,  to  file  a 
Notice  of  Appeal  in  the  Elko  Field 
Office  [See  43  CFR  4.411  and  4.413). 
ADDRESSES:  You  may  obtain  a  copy  of 
the  Record  of  Decision  from:  Bureau  of 
Land  Management,  Elko  Field  Office, 
3900  Idaho  Street.  Elko,  Nevada  89801. 
You  must  send  your  notice  of  Apped  to: 
Bureau  of  Land  Management,  Elko  Field 
Office,  3900  Idaho  Street,  Elko,  NV 
89801,  and  you  must  also  send  a  copy 
to:  Office  of  the  Regional  Solicitor,  Salt 
Lake  City  Federal  Building.  125  South 
State  Street,  Salt  Lake  City,  UT  84138. 
FOR  FURTHER  INFORMATION  CONTACT:  Deb 
McFarlane,  Project  Coordinator,  Elko 
Field  Office,  Bureau  of  Land 
Management,  3900  Idaho  Street,  Elko, 
Nevada  89801,  (775)  753-0200. 
SUPPLEMENTARY  INFORMATION:  As 
authorized  by  Section  202  of  the 
National  Environmental  Policy  Act  of 
1969,  the  Bureau  of  Land  Management 
(BLM),  Elko  Field  Office  prepared  an 
Environmental  Impact  Statement  (EIS) 
under  a  third  party  contract,  to  analyze 
impacts  and  alternatives  for  Newmont 
Mining  Corporation's  proposed  Leeville 
Project.  The  proposed  project  expansion 
would  resiUt  in  disturbance  of  an 
additional  486  acres  of  federal  and 
private  lands  located  in  Eureka  County, 
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Nevada.  The  Notice  of  Availability  of 
the  Final  EIS  was  published  in  the 
Federal  Register  ]uly  26,  2002  (67  PR 
48942). 

The  Elko  Field  Office  Manager  will 
sign  the  Record  of  Decision  (ROD) 
concurrent  with  this  notice  approving 
the  project  and  incorporating  mitigating 
modifications  analyzed  imder  the 
proposed  action.  The  decision  to 
approve  the  mining  operation  will  be  in 
full  force  and  effect,  effective  when  the 
Field  Office  Manager  signs  the  Record  of 
Decision.  A  petition  for  a  stay  of  the 
decision  must  be  filed  in  accordance 
with  the  regulations  at  43  CFR  part  4. 

Copies  of  the  ROD  can  be  obtained 
from  the  Elko  Field  Office  at  3900  Idaho 
Street,  Elko,  Nevada,  or  by  calling  (775) 
753-0200  and  requesting  a  copy  of  the 
document.  You  may  also  download  the 
document  from  the  Elko  Field  office 
internet  site  at  www.nv.bIm.gov/elko. 
Additionally,  we  will  mail  a  copy  of  the 
ROD  to  individuals,  agencies  or 
companies  that  conamented  during  the 
scoping  process,  or  on  the  Draft  and 
Final  EIS. 


Helen  Hankins,    -  \ 

Elko  Field  Office  Manager. 

[FR  Doc.  02-24297  Filed  9-24-02;  8:45  am] 

BHXING  CODE  4310-HC-P 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[UT-03000-1430-ER] 

Notice  of  Intent  To  Consider  a  Plan 
Amendment  and  Prepare  an 
Environmental  Analysis  for  the  Grand 
Staircase-Escalante  National 
Monument  Management  Plan 

AGENCY:  Department  of  the  Interior, 
Bureau  of  Land  Management,  Grand 
Staircase-Escalante  National  Monument, 
Utah. 

ACTION:  Notice  of  intent  to  consider  a 
plan  amendment  and  prepare  an 
environmental  analysis  for  the  Grand 
Staircase-Escalante  National  Monument 
(GSENM)  Management  Plan  to  allow 
certain  road  improvements  on  the  Hole- 
in-the-Rc^  Road. 

SUMMARY:  Pursuant  to  the  Bureau  of 
Land  Management  (BLM)  Planning 
Regulations  (43  CFR  part  1600)  this 
notice  advises  the  public  that  the  BLM, 
GSENM  is  considering  amending  the 
GSENM  Management  Plan  in  response 
to  a  proposal  from  Kane  County  to 
widen  and  upgrade  the  travel  surface  of 
the  road  known  as  the  Hole  in  the  Rock 
Road  in  Kane  County-,  Utah.  In  addition, 
in  accordance  with  the  existing 


Moniunent  Management  Plan, 
consideration  will  be  given  to 
stabilization  of  washout  prone  areas, 
preventing  erosion  and  sediment 
loading,  and  improving  safety  along  the 
road.  These  proposed  actions  will  be 
initially  addressed  through  an 
environmental  assessment.  The  scoping 
process  will  be  used  to  help  determine 
the  appropriate  level  of  environmental 
analysis  (environmental  impact 
statement  (EIS)  or  environmental 
assessment.)  If  an  EIS  is  warranted,  the 
written  comments  in  response  to  this 
notice  may  be  used  to  help  determine 
the. scope  of  alternatives  and  analysis  in 
the  EIS.  This  notice  initiates  a  30-day 
public  scoping  period. 

If  you  have  information,  data,  or 
concerns  related  to  the  potential 
impacts  of  improving  the  Hole-in-the- 
Rock-Road,  have  comments  on  the 
planning  criteria,  or  suggestions  for 
alternatives,  please  submit  them  to  the 
address  below. 

The  Kane  County  Road  Department 
has  proposed  improvements  including 
widening  the  running  surface  of  the 
road  to  a  width  of  26  feet  with  cut  and 
fill  slopes  as  needed,  installing  drainage 
structures  (ditches,  culverts  etc.)  as 
needed,  and  applying  a  gravel  siuface  to 
the  road.  The  improvements  would  be 
on  the  segment  of  road  starting  at  the 
Kane/Garfield  County  line  and  south  for 
approximately  18  miles. 
DATES':  Scoping  comments  must  be 
received  at  the  address  below  by 
October  25,  2002. 

ADDRESSES:  Written  scoping  comments 
should  be  sent  to:  Moniunent  Manager, 
Grand  Staircase-Escalante  National 
Monument,  190  East  Center  Street, 
Kanab,  Utah  84741.  Planning 
documents  and  letters  received, 
including  names  and  street  addresses  of 
respondents,  will  be  available  for  public 
review  at  the  GSENM  Office  in  Kanab, 
Utah  during  regular  business  hours  (8 
a.m.  to  5  p.m.)  Monday  through  Friday, 
except  holidays.  Individual  respondents 
may  request  confidentiality.  If  you  wish 
to  withhold  your  name  or  street  address 
from  public  review  and  disclosure 
under  the  Freedom  of  Information  Act, 
you  must  state  this  prominently  at  the 
beginning  of  your  written  comment. 
Such  requests  will  be  honored  to  the 
extent  allowed  by  law.  All  submissions 
from  organizations  or  businesses,  and 
from  individuals  identifying  themselves 
as  representatives  or  officials  of 
organizations  or  businesses,  will  be 
made  available  for  public  inspection  in 
their  entirety. 

If  you  are  not  currently  on  our  mailing 
list  and  wish  to  receive  a  copy  of  future 
planning  documents,  please  send  your 


name  and  address  to  the  address  listed 
above. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Chapman,  Grand  Staircase-Escalante 
NationalJ^onument,  435-644-4309,  or 
Dave  Hunsaker,  Acting  Monument 
Manager,  435-644-4330. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  action  is  a  cooperative  effort 
between  Kane  Coimty,  Utah  Department 
of  Transportation,  Federal  Highways 
Administration,  and  BLM.  BLM  is  the 
lead  agency  for  this  action.  Kane  County 
received  a  grant  from  Federal  Highways 
Administration  for  engineering,  design, 
environmental  analysis  preparation,  and 
construction  of  the  project.  The 
environmental  analysis  is  being 
prepared  by  a  third  party,  EarthTouch  of 
Layton,  Utah  with  guidance  from  the 
BUA  and  Federal  Highways 
Administration. 

The  BLM  has  identified  the  follovtring 
planning  criteria,  which  will  guide 
development  of  the  amendment: 

1.  The  environmental  analysis  and 
any  plan  amendment  will  be  completed 
in  compliance  with  the  Federal  Land 
Policy  and  Management  Act,  the 
National  Environmental  Policy  Act,  and 
all  other  applicable  laws. 

2.  The  environmental  analysis  and 
any  plan  amendment  will  be  developed 
using  an  interdisciplinary  approach 
(e.g.,  a  team  approach  using  a  variety  of 
skills  and  perspectives  such  as 
biologists,  archaeologists,  etc.)  with 
input  from  interested  public,  State  and 
local  governments,  and  other  Federal 
agencies. 

3.  Any  action  that  would  affect  a 
Wilderness  Study  Area  will  not  be 
permitted. 

4.  Analysis  and  decisions  in  the 
environmental  analysis  and  any  plan 
amendment  apply  only  to  this  action 
and  will  provide  for  the  balance  of  long 
term  sustainability  with  short-term  uses. 

Dated:  August  13,  2002. 
Robert  A.  Bennett, 
Associate  State  Director.  Utah. 
(FR  Doc.  02-24300  Filed  9-24-02;  8:45  am] 
BKUNQ  COOe  4310-9S-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WY-040-1220-BY] 

Notice  of  Intent  To  Prepare  an 
Environmental  Assessment  and  To 
Consider  Amending  the  Green  River 
Resource  Management  Plan 

AGENCY:  Bureau  of  Land  Management, 
Interior. 
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ACTION:  Notice  of  intent  to  prepare  an 
Environmental  Assessment  (EA)  to 
consider  amending  the  Green  River 
Resource  Management  Plan  (RMP)  by 
designating  the  Pilot  Butte/Wild  Horse 
National  Back  Coimtiy  Byway,  and 
request  for  public  participation. 

summary:  The  Bureau  of  Land 
Management  (BLM)  is  considering  a 
National  Back  Country  Byway 
designation  for  portions  of  Sweetwater 
Coimty  (Wyoming)  Roads  4-14  and  4- 
53,  crossing  BLM-administered  public 
lands.  The  BLM  invites  the  public  to 
participate  in  the  plaiming  effort  and  to 
identify  management  needs  and  issues 
associated  with  the  proposed  National 
Back  Country  Byway  designation.  If  the 
planning  effort  results  in  a  decision  to 
designate  a  National  Back  Country 
Byway,  the  Green  River  RMP  will  be 
amended  accordingly. 
dates:  The  BLM  invites  the  public  to 
identify  issues  and  concerns  to  be 
addressed  in  the  EA  to  be  prepared  for 
the  potential  RMP  amendment. 
Submissions  should  be  in  writing  or  by 
e-mail  (see  ADDRESSES  below)  and  must 
be  postmarked  no  later  than  30  days 
following  the  date  of  publication  of  this 
notice  in  the  Federal  Register.  Future 
public  involvement  activities, 
opportunities,  and  review/comment 
periods  will  be  annoimced  at  least  15 
days  in  advance  through  other  notices, 
media  releases,  or  mailings. 
ADDRESSES:  Conmients  should  be 
submitted  in  vniting  to:  Field  Manager, 
Bureau  of  Land  Management,  Rock 
Springs  Field  Office,  280  Highway  191 
North.  Rock  Springs,  Wyoming  82901, 
or  by  e-mail  to: 

lrock_springs_wymail0blm.govl. 
Comments,  including  names  and  street 
addresses  of  respondents,  will  be 
available  for  public  review  at  the  Rock 
Springs  Field  Office  during  regular 
business  hours  (7:45  a.m.  to  4:30  p.m.), 
Monday  through  Friday,  except  legal 
holidays,  and  may  be  published  as  part 
of  the  EA.  Individual  respondents  may 
request  confidentiality.  If  you  wish  to 
withhold  your  name  or  street  address 
&x>m  public  review  or  from  disclosure 
under  the  Freedom  of  Information  Act, 
you  must  state  this  prominently  at  the 
begiiming  of  your  written  comment. 
Such  requests  will  be  honored  to  the 
extent  allowed  by  law.  All  submissions 
frt3m  organizations  and  businesses,  and 
from  individuals  identifying  themselves 
as  representatives  or  officials  of 
organizations  or  businesses,  will  be 
available  for  public  inspection  in  their 
entirety. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bemie  Weynand,  Assistant  Field 


Manager,  at  the  above  addresses  or  e- 
mail,  or  at  telephone  number  (307)  352- 
0246.  Persons  wishing  to  be  placed  on 
the  mailing  list  and  to  participate  in  the 
planning  effort  should  contact  Bemie 
Weynand,  Assistant  Field  Manager,  at 
the  address,  telephone  number  or  e-mail 
address  above. 

SUPPLEMENTARY  INFORMATION:  Under  a 

cooperative  agreement,  the  BLM, 
Sweetwater  County,  and  the  Cities  of 
Rock  Springs  and  Green  River, 
Wyoming,  have  established  a  wild  horse 
viewing  and  interpretive  loop  driving 
tour  on  portions  of  County  Roads  4-14 
and  4-53  crossing  BLM-administered 
public  lands.  These  actions  were 
addressed  in  an  EA  before  they  were 
implemented.  BLM  has  determined  that 
this  interpretive  driving  loop  meets  the 
criteria  for  designation  as  a  National 
Back  Country  Byway. 

While  the  proposed  byway 
designation  is  in  conformance  with  the 
general  provisions  of  the  Green  River 
RMP  decisions,  a  National  Back  Country 
Byway  designation  requires  a  specific 
land  use  planning  decision.  Because 
this  particidar  designation  was  not  one 
of  the  decisions  previously  made  in  the 
Green  River  RMP  (1997),  to  do  so  now 
would  require  amending  the  RMP.  The 
EA  to  be  prepared  will  tier  from  the 
Environmental  Impact  Statement 
prepared  for  the  Green  River  RMP  as 
well  as  the  EA  prepared  for  the  viewing 
areas  and  interpretive  signs  that  have 
been  put  in  place.  The  analysis  will 
focus  on  the  comparative  socio- 
economic afliects,  along  with  any 
associated  affects  to  other  resources  and 
land  uses,  of  either  designating  or  not 
designating  the  proposed  byway. 

The  planning  effort  will  include 
opportunities  for  public  participation.  A 
public  review  and  comment  period  will 
be  held  on  the  completed  EA  before  a 
decision  is  made  on  the  proposed 
byway  designation. 

Any  proposal  to  amend  the  Green 
River  RMP  decisions  as  a  result  of  the 
planning  effort  vdll  also  be  subject  to 
protest  by  parties  who  participate  in  the 
planning  process  and  who  have  an 
interest  which  is,  or  may  be,  adversely 
affected  by  the  adoption  of  any  RMP 
decision  amendments,  as  provided  by 
Title  43,  Code  of  Federal  Regulations, 
§  1610.5-2. 

Dated:  May  6,  2002. 
Alan  R.  Pierson. 
State  Director. 

[FR  Doc.  02-24299  Filed  9-24-02;  8:45  am) 
BHJJNO  coot  4310-22-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[Wa-260-0»-106(MK>-24 1  A] 

Wild  Horse  and  Burro  Advisory  Board; 
Meeting 

agency:  Bureau  of  Land  Management; 

Interior. 

ACnON:  Announcement  of  meeting. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  announces  that  the 
Wild  Horse  and  Burro  Advisory  Board    - 
will  conduct  a  meeting  on  matters 
pertaining  to  management  and 
protection  of  wild,  free-roaming  horses 
and  burros  on  the  Nation's  public  lands. 
DATES:  The  advisory  board  will  meet 
Monday,  October  28,  2002  from  8  a.m. 
to  5  p.m.  local  time,  and  on  Tuesday, 
October  29,  2002  from  8  a.m.  to  3  p.m. 
local  time. 

ADDRESSES:  The  Advisory  Board  will 
meet  at  the  Best  Western  Salt  Lake  Plaza 
Hotel,  122  West  South  Temple,  Salt 
Lake  City,  UT. 

Written  comments  pertaining  to  the 
Advisory  Board  meeting  should  be  sent 
to:  Bureau  of  Land  Management, 
National  Wild  Horse  and  Burro 
Program,  WO260,  Attention:  Ramona 
Delorme,  1340  Financial  Boulevard, 
Reno,  Nevada,  89502-7147.  Submit 
written  comments  pertaining  to  the 
Advisory  Board  meeting  no  later  than 
close  of  business  October  18,  2002.  See 
SUPPLEMENTARY  INFORMATION  section  for 
electronic  access  and  filing  address. 
FOR  FURTHER  INFORMATION  CONTACT:  « 

Janet  Nordin,  Wild  Horse  and  Burro 
Public  Outreach  Specialist,  (775)  861- 
6583.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  reach  Ms.  Nordin  at  any  time 
by  calling  the  Federal  Information  Relay 
Service  at  1-800-877-8339. 
SUPPLEMENTARY  INFORMATION: 

I.  PubUc  Meeting 

Under  the  authority  of  43  CFR  part 
1784,  the  Wild  Horse  and  Burro 
Advisory  Board  advises  the  Secretary  of 
the  Interior,  the  Director  of  the  BLM.  the 
Secretary  of  Agriculture,  and  the  Chief, 
Forest  Service,  on  matters  pertaining  to 
management  and  protection  of  wild, 
free-roaming  horses  and  burros  on  the 
Nation's  public  lands.  The  tentative 
agenda  for  the  meeting  is: 

Monday,  October  28,  2002  (8  a.m.S 
p.m.) 

8:00    Call  to  Order  &  Introductions 
Co-chairs  Comments  &  Housekeeping: 

Robin  Lohnes/Gary  Zakotnik 
Welcoming  Remarks:  (BLM  Director 
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Kathleen  Clarit),  Sally  Wisely— 
Utah  State  Director,  John  Fend — 
WH&B  Group  Manager 
Utah  WH&B  Program:  Utah  WH&B 
Lead  (Gus  Warr) 

8:30    Old  Business: 
Approval  of  August  2002  Minutes: 

Robin  Lohnes 
BLM  Action  on  August  2002 

Recommendations:  John  Fend 
2003  Nominations  Update:  John  Fend 
Break  (10  a.m.-10:15  a.m.) 
10:15     Program  Update  Report 
— Strategic  Plan:  Tom  Pogacnik 
—FY  '03-'04  Funding  &  Pipeline: 

John  Fend 
— Ghecks  &  Balances  Implemented: 
John  Fend/Tom  Pogacnik 
12:00    Lunch 

1:30    Old  Business  (continued): 
Update  on  Pending  Litigation:  John 

Fend 
Status  of  Sonora  Wild  Horse:  John 

Fend 
Repatriation  Project: 
Break  (2:30  p.m.-2:45  p.m.) 
2:45    Old  Business  (continued): 
Status  of  WH&B  Education  Program: 

Janet  Nordin 
BLM  Policy  on  Pairs  Adoption:  Tom 

Pogacnik 
Adoption  Fee  Discussion:  Advisory 
Board 

4:00    Public  Comments:  Robin  Lohnes/ 

Janet  Nordin 
4:45    Recap/Summary:  Robin  Lohnes/ 

Pam  Cleary 
5-6:00    Adjourn;  Roundtable  to  Follow: 

All 

7:00    Dinner  with  BLM  Staff  (location 
TBA) 

Tuesday,  October  29,  2002  (8  a.m.-3 
p.m.)  j 

8:00    New  Busings: 
Langston  University  Proposal:  John 

Fend/Dr.  HoUoway 
Chickasaw  hidian  Reservation 

Proposal:  John  Fend 
Ephemeral  HMAs  Discussion: 

Advisory  Board 

Break  (9:30  a.m.) 

9:45    Program  Update  Discussion: 
Advisory  Board 

•  Strategic  Plan 

•  FY  '03-'04  Funding  &  Pipeline 

•  Checks  &  Balances 

11:00    Board  Recommendations:  Robin 

Lohnes/Pam  Cleary 
12:00    Lunch 

1:00    Board  Recommendations 
(continued):  Robin  Lohnes/Pam 
Cleary 
Report  to  Congress:  Robin  Lohnes/ 

Gary  Zakotnik 
Next  Meeting/Date/Site 


3:00    Adjourn 

The  meeting  site  is  accessible  to 
individuals  with  disabilities.  An 
individual  with  a  disability  needing  an 
auxiliary  aid  or  service  to  participate  in 
the  meeting,  such  as  interpreting 
service,  assistive  listening  device,  or 
materials  in  an  alternate  format,  must 
notify  the  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT  two 
weeks  before  the  scheduled  meeting 
date.  Although  the  BLM  will  attempt  to 
meet  a  request  received  after  that  date, 
the  requested  auxiliary  aid  or  service 
may  not  be  available  because  of 
insufficient  time  to  arrange  it. 

The  Federal  advisory  committee 
management  regulations  [41  CFR  101- 
6.1015(b),]  require  BLM  to  publish,  in 
the  Federal  Register,  notice  of  a  meeting 
15  days  prior  to  the  meeting  date. 

n.  Public  Comment  Procedures 

Members  of  the  public  may  make  oral 
statements  to  the  Advisory  Board  on 
October  28,  2002,  at  the  appropriate 
point  in  the  agenda.  This  opportunity  is 
anticipated  to  occiir  at  4  p.m.  local  time. 
Persons  wishing  to  make  statements 
should  register  with  the  BLM  by  noon 
October  28,  2002,  at  the  meeting 
location.  Depending  on  the  number  of 
speakers,  the  Advisory  Board  may  limit 
the  length  of  presentations.  At  previous 
meetings,  presentations  have  been 
limited  to  three  minutes  in  length. 
Speakers  should  address  the  specific 
wild  horse  and  burro-related  topics 
listed  on  the  agenda.  Speakers  must 
submit  a  written  copy  of  their  statement 
to  the  address  listed  in  the  ADDRESSES 
section  or  bring  a  written  copy  to  the 
meeting. 

Participation  in  the  Advisory  Board 
meeting  is  not  a  prerequisite  for 
submission  of  written  comments.  The 
BLM  invites  written  comments  from  all 
interested  parties.  Your  written 
comments  should  be  specific  and 
explain  the  reason  for  any 
recommendation.  The  BLM  appreciates 
any  and  all  comments,  but  those  most 
useful  and  likely  to  influence  decisions 
on  management  and  protection  of  wild 
horses  and  burros  are  those  that  are 
either  supported  by  quantitative 
information  or  studies  or  those  that 
include  citations  to  and  analysis  of 
applicable  laws  and  regulations.  Except 
for  comments  provided  in  electronic 
format,  speakers  should  submit  two 
copies  of  their  written  comments  where 
feasible.  The  BLM  will  not  necessarily 
consider  comments  received  after  the 
time  indicated  under  the  DATES  section 
or  at  locations  other  than  that  listed  in 
the  ADDRESSES  section. 

In  the  event  there  is  a  request  under 
the  Freedom  of  Information  Act  (FOIA) 


for  a  copy  of  your  comments,  the  BLM 
will  make  them  available  in  their 
entirety,  including  your  name  and 
address.  However,  if  you  do  not  want 
the  BLM  to  release  your  name  and 
address  in  response  to  a  FOIA  request, 
you  must  state  this  prominently  at  the 
beginning  of  your  conmient.  BLM  will 
honor  your  request  to  the  extent  allowed 
by  law.  BLM  will  release  all 
submissions  from  organizations  or 
businesses,  and  bora  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  in  their 
entirety,  including  names  and 
addresses. 

Electronic  Access  and  Filing  Address 

Speakers  may  transmit  comments 
electronically  via  the  Internet  to: 
Janet_Nordin@blm.gov.  Please  include 
the  identifier  "WH&B"  in  the  subject  of 
your  message  and  your  name  and 
address  in  the  body  of  yourmessage. 

Dated:  September  19,  2002. 

Sharon  L.  Kipping, 

Acting  Group  Manager,  Wild  Horse  and  Burro 
Group. 

[PR  Doc.  02-24301  Filed  9-24-02;  8:45  am] 

BILUNG  CODE  4310-84-^ 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[CA-940-01-5410-EQ-B162;  CACA  43157] 

'  Conveyance  of  Mineral  Interests  In 
Califomia 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  segregation. 

SUMMARY:  The  private  land  described  m 
this  notice,  aggregating  76.64  acres,  is 
segregated  and  made  unavailable  for 
filings  under  the  general  mining  laws 
and  the  mineral  leasing  laws  to 
determine  its  suitability  for  conveyance 
of  the  reserved  mineral  interest 
pursuant  to  section  209  of  the  Federal 
Land  Policy  and  Management  Act  of 
October  21, 1976.  The  mineral  interests 
will  be  conveyed  in  whole  or  in  part 
upon  favorable  mineral 
examination.The  purpose  is  to  allow 
consolidation  of  surface  and  subsurface 
of  minerals  ovtmership  where  there  are 
no  known  mineral  values  or  in  those 
instances  where  the  reservation 
interferes  with  or  precludes  appropriate 
non-mineral  development  and  such 
development  is  a  more  beneficial  use  of 
the  land  than  the  mineral  development. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Gary,  Califomia  State  Office, 
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Federal  Office  Building,  2800  Cottage 
Way,  Room  W-1834,  Sacramento, 
Califomia  95825,  (916)  978-4677. 

Serial  No.  CACA  43157 

T.  8  S.,  R.  20  E.,  Mount  Diablo  Meridian 

Sec.  8,  Lots  1  &  2 
County — Madera. 

Minerals  Reservation — All  coal  and  other 
minerals. 

Upon  publication  of  this  Notice  of 
Segregation  in  the  Federal  Register  as 
provided  in  43  CFR  2720.1-l(b),  the 
mineral  interests  owned  by  the  United 
States  in  the  private  lands  covered  by 
the  application  shall  be  segregated  to 
the  extent  that  they  will  not  be  subject 
to  appropriation  iinder  the  mining  and 
mineral  leasing  laws.  The  segregative 
effect  of  the  application  shall  terminate 
by  publication  of  an  opening  order  in 
the  Federal  Register  specifying  the  date 
and  time  of  opening;  upon  issuance  of 
a  patent  or  other  document  of 
conveyance  to  such  mineral  interest;  or 
two  years  from  the  date  of  publication 
of  this  notice,  whichever  occurs  first. 

Howard  K.  Stark, 

Chief,  Bmnch  of  Land  Management. 

(PR  Doc.  02-24298  Filed  9-24-02;  8:45  am] 

BHJJNQ  COOE  431(M0-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
[WY-957-02-1420-BJ] 

Notice  of  niing  of  Plats  of  Survey; 
Wyoming 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  filing  of  plats  of 

survey,  Wyoming. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  has  filed  the  plats  of 
survey  of  the  lands  described  below  in 
the  BLM  Wyoming  State  Ofnce, 
Cheyenne,  Wyoming,  on  August  15, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bureau  of  Land  Management,  5353 
Yellowstone  Road,  P.O.  Box  1828, 
Cheyenne,  Wyoming  82003. 
SUPPt^MENTARY  INFORMATION:  These 
surveys  were  executed  at  the  request  of 
the  Biueau  of  Land  Management,  and 
are  necessary  for  the  management  of 
resources.  The  lands  surveyed  are: 

The  plat  representing  the  dependent 
resiuvey  of  Lots  37  and  38,  and  Tract 
39,  portions  of  the  eat  and  north 
boundaries  and  the  subdivisional  lines, 
and  the  subdivision  of  sections  1  and  2, 
Township  14  North,  Range  107  West. 


Sixth  Principal  Meridian,  Wyoming, 
was  accepted  July  26,  2002. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  Sixth 
Standi  Parallel  North,  through  Range 
118  West,  and  the  metes  and  bounds 
survey  of  Lot  9,  section  35,  Tovraship  25 
North,  Range  118  West,  Sixth  IMncipal 
Meridian,  Wyoming,  was  accepted  July 
26,  2002. 

Copies  of  the  preceding  described 
plats  are  available  to  the  public. 

Dated:  September  17,  2002. 
John  P.  Lee, 

Chief  Cadastral  Surveyor,  Division  of  Support 
Services. 

(PR  Doc.  02-24279  Filed  9-24-02;  8:45  am] 
MLUNQ  COOe  4310-22-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Information  Collection  Activities  Under 
0MB  Review 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  data  collection 

submission. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  btutien. 

DAYeS:  Comments  must  be  submitted  on 
or  before  October  25,  2002. 
ADDRESSES:  Comments  on  this 
information  collection  should  be 
submitted  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Attention: 
Desk  Officer  for  the  Department  of  the 
Interior,  725  17th  Street,  NW.. 
Washington  DC  20503.  A  copy  of  your 
comments  should  also  be  directed  to  the 
Bureau  of  Reclamation,  Northern 
Califomia  Area  Office,  Attention: 
Donald  A.  Bultema,  PO  Box  988, 
Willows,  Califomia  95988. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  or  a  copy  of  the 
proposed  collection  of  information 
form,  contact  Rita  F.  Hoofard  at  (530) 
934-1359. 

SUPPt^MENTARY  INFORMATION:  Comments 
are  invited  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of 
Reclamation's  functions,  including 
whether  the  information  will  have 


practical  use;  (b)  the  accuracy  of 
Reclamation's  estimated  time  and  cost 
burdens  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(c)  ways  to  enhance  the  quality,  use,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  increased  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

Title:  Summary  of  Water 
Requirements  for  Crops  Grown  on 
Eligible  Land. 

Abstract:  Reclamation  developed 
Form  LS-924,  Summary  of  Water 
Requirements  for  Crops  Grown  on 
Eligible  Land,  to  facilitate  and 
standardize  the  submission  of  data  from 
the  Sacramento  River  settlement 
contractors  that  divert  water  from 
Sacramento  River  sources.  The 
information  requested  is  required  to 
ensure  the  proper  implementation  of  43 
CFR  426.15  and  the  commingling 
provisions  in  the  Sacramento  River 
settlement  contracts. 

Description  of  respondents:  There  are 
approximately  44  Sacramento  River 
settlement  (individuals/districts)  that      , 
are  required  to  file  Form  LS-924  for  the 
purpose  of  contract  administration. 
Frequency:  Annually. 
Estimated  completion  time:  An 
average  of  60  minutes  per  respondent. 
Annua/  responses:  44  respondents. 
Annua/  burden  hours:  44. 
An  Agency  may  not  conduct  or  ^ 

sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  Reclamation  will 
display  a  valid  OMB  control  number  on 
the  form. 

A  Federal  Register  notice  with  a  60- 
day  comment  period  soliciting 
comments  on  this  collection  of 
information  was  published  on  July  3, 
2002  (67  FR  44617).  Reclamation  did 
not  receive  any  comments  on  this 
collection  of  information  diuing  the 
comment  p>eriod. 

OMB  has  up  to  60  days  to  approve  or 
disapprove  this  information  collection, 
but  may  respond  after  30  days; 
therefore,  public  comment  shoidd  be 
submitted  to  OMB  within  30  days  in 
order  to  as8iu«  maxim\mi  consideration. 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public 
review.  Individual  respondents  may 
request  that  we  withhold  their  home 
address  from  public  disclosiu*.  which 
we  will  honor  to  the  extent  allowable  by 
law.  There  also  may  be  circumstances  in 
which  we  would  withhold  a 
respondent's  identity  from  public 
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disclosure,  as  allowable  by  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  We  will  make  all  submissions 
from  organizations  or  businesses,  and 
from  individuals  identifying  themselves 
as  representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  disclosure  in  their  entirety. 

Gary  Paimeter, 

Manager.  Property  and  Office  Services 

Division. 

[FR  Doc.  02-24305  Filed  9-24-02;  8:45  am) 

BILUNGCOOE  4310-IMMI 


INTERNATIONAL  TRADE 
COMMISSION 

pnvMtigations  Nos.  701-TA-430  and  731- 
TA-1019  (Preliminary)] 

Durum  and  Hard  Red  Spring  Wheat 
From  Canada 

AGENCY:  International  Trade 
Commission. 

ACTION:  Institution  of  countervailing 
duty  and  antidumping  investigations 
and  scheduling  of  preliminary  phase 
investigations. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  investigations 
and  commencement  of  preliminary 
phase  coimtervailing  duty  investigation 
No.  701-TA-430  (Preliminary)  and 
antidumping  investigation  No.  731-TA- 
1019  (Preliminary)  under  sections 
703(a)  and  733(a)  of  the  Tariff  Act  of 
1930  (19  U.S.C.  1871b(a)  and  1673b(a)) 
(the  Act)  to  determine  whether  there  is 
a  reasonable  indication  that  an  industry 
in  the  United  States  is  materially 
injured  or  threatened  with  material 
injury,  or  the  establishment  of  an 
industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  Canada  of  durum  and  hard 
red  spring  wheat,  provided  for  in 
subheadings  1001.10.00, 1001.90.10, 
and  1001.90.20  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  that  are 
allegedly  subsidized  by  the  Government 
of  Canada  and  the  Canadian  Wheat 
Board  and  sold  in  the  United  States  at 
less  than  fair  value.  Unless  the 
Department  of  Commerce  extends  the 
time  for  initiation  pursuant  to  sections 
702(c)(1)(B)  and  732(c)(1)(B)  of  the  Act 
(19  U.S.C.  1671a(c){l)(B)  and 
1673a(c)(l)(B)),  the  Commission  must 
reach  preliminary  determinations  in 
countervailing  duty  and  antidimiping 
investigations  in  45  days,  or  in  this  case 
by  October  28,  2002.  The  Commission's 
views  are  due  at  Commerce  within  five 


business  days  thereafter,  or  by 
November  4,  2002. 

For  further  information  concerning 
the  conduct  of  these  investigations  and 
rules  of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A  and  B  (19  CFR  part  207). 

EFFECTIVE  DATE:  September  13,  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  D.J. 
Na  (202-708-4727),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  Internet  server  (http:// 
www.usitc.gov).  The  public  record  for 
these  investigations  may  be  viewed  on 
the  Commission's  electronic  docket 
(EDIS-ON-LINE)  at  http:// 
dockets.  usitc.gov/eoI/public. 

SUPPLEMENTARY  INFORMATION: 

Background 

These  investigations  are  being 
instituted  in  response  to  petitions  filed 
on  September  13,  2002,  by  counsel  for 
the  North  Dakota  Wheat  Commission, 
Bismarck,  ND  and  the  U.S.  Diirum 
Growers  Association,  Bismarck,  ND. 

Participation  in  the  Investigations  and 
Public  Service  List 

Persons  (other  than  petitioners) 
wishing  to  participate  in  the 
investigations  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
sections  201.11  and  207.10  of  the 
Commission's  rules,  not  later  than  seven 
days  after  publication  of  this  notice  in 
the  Federal  Register.  Industrial  users 
and  (if  the  merchandise  under 
investigation  is  sold  at  the  retail  level) 
representative  consumer  organizations 
have  the  right  to  appear  as  parties  in 
Commission  coimtervailing  duty  and 
antidumping  investigations.  The 
Secretary  will  prepare  a  public  service 
list  containing  the  names  and  addresses 
of  all  persons,  or  their  representatives, 
who  are  parties  to  these  investigations 
upon  the  expiration  of  the  period  for 
filing  entries  of  appearance. 


Limited  Disclosure  of  Business 
Proprietary  Information  (BPI)  Under  an 
Administrative  Protective  Order  (APO) 
and  BPI  Service  List 

Pursuant  to  section  207.7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  BPI  gathered  in  these 
investigations  available  to  authorized 
applicants  representing  interested 
parties  (as  defined  in  19  U.S.C.  1677(9)) 
who  are  parties  to  the  investigations 
under  the  APO  issued  in  the 
investigations,  provided  that  the 
application  is  made  not  later  than  seven 
days  after  the  publication  of  this  notice 
in  the  Federal  Register.  A  separate 
service  list  will  be  maintained  by  the 
Secretary  for  those  parties  authorized  to 
receive  BPI  under  the  APO. 

Conference 

The  Conunission's  Director  of 
Operations  has  scheduled  a  conference 
in  connection  with  these  investigations 
for  9:30  a.m.  on  October  4,  2002,  at  the 
U.S.  International  Trade  Commission 
Building,  500  E  Street  SW.,  Washington, 
DC.  Parties  wishing  to  participate  in  the 
conference  should  contact  D.J.  Na  (202- 
708-4727)  not  later  than  October  1, 
.  2002,  to  arrange  for  their  appearance. 
Parties  in  support  of  the  imposition  of 
coimtervailing  and  antidumping  duties 
in  these  investigations  and  parties  in 
opposition  to  the  imposition  of  such 
duties  will  each  be  collectively 
allocated  one  hour  within  which  to 
make  an  oral  presentation  at  the 
conference.  A  nonparty  who  has 
testimony  that  may  aid  the 
Commission's  deliberations  may  request 
permission  to  present  a  short  statement 
at  the  conference. 

Written  Submissions 

As  provided  in  sections  201.8  and 
207.15  of  the  Commission's  rules,  any 
person  may  submit  to  the  Conmiission 
on  or  before  October  9,  2002,  a  written 
brief  containing  information  and 
argmnents  pertinent  to  the  subject 
matter  of  the  investigations.  Parties  may 
file  written  testimony  in  connection 
with  their  presentation  at  the  conference 
no  later  than  three  days  before  the 
conference.  If  briefs  or  written 
testimony  contain  BPI,  they  must 
conform  with  the  requirements  of 
sections  201.6.  207.3.  and  207.7  of  the 
Commission's  rules.  The  Commission's 
rules  do  not  authorize  filing  of 
submissions  with  the  Secretary  by 
facsimile  or  electronic  means. 

In  accordance  with  sections  201.16(c) 
and  207.3  of  the  rules,  each  document 
filed  by  a  party  to  the  investigations 
must  be  served  on  <all  other  parties  to 
the  investigations  (as  identified  by 
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either  the  public  or  BPI  service  list),  and 
a  certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
docimient  for  filing  without  a  certificate 
of  service. 

Authority:  These  investigations  are  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  section  207.12  of  the 
Commission's  rules. 

Issued:  September  20,  2002. 

By  order  of  the  Commission. 
Marilyn  R.  Abbott, 
Secretary  to  the  Commission. 
[FR  Doc.  02-24335  Filed  9-24-02;  8:45  am] 
BILLING  COOC  7020-02-^ 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 
[Ooclwt  No.  02-34] 

Raphael  Arwas,  D.D.S.,  Revocation  of 
Registration 

On  February  21,  2002,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Raphael  Arwas,  D.D.S. 
(Respondent),  proposing  to  revoke  his 
DEA  Certificate  of  Registration, 
BA3513050,  pursuant  to  21  U.S.C. 
824(a)(3)  and  deny  any  pending 
applications  for  renewal  or  modification 
of  such  registration  imder  21  U.S.C. 
823(f).  As  a  basis  for  revocation,  the 
Order  to  Show  Cause  alleged  that  the 
Respondent  is  not  currently  authorized 
to  practice  dentistry  or  handle 
controlled  substances  in  Florida,  the 
state  in  which  he  practices. 

By  letter  dated  March  20,  2002,  the 
Respondent,  through  coimsel,  requested 
a  heeuing  in  this  matter.  On  March  27, 
2002,  the  Government  filed 
Government's  Motion  for  Siunmary 
Disposition.  On  March  28,  2002,  the 
presiding  Administrative  Law  Judge 
Mary  Ellen  Bittner  (Judge  Bittner)  issued 
a  Memorandimi  to  Counsel  providing 
Respondent  until  April  18,  2002,  to 
respond  to  the  Government's  Motion. 
However,  the  Respondent  did  not  file  a 
response. 

On  April  29,  2002,  Judge  Bittner 
issued  her  Opinion  and  Recommended 
Decision  of  the  Administrative  Law 
Judge  (Opinion  and  Recommended 
Decision)  in  which  she  granted  the 
Government's  motion  for  summary 
disposition  and  found  that  the 
Respondent  lacks  authorization  to 
handle  controlled  substances  in  the 
State  of  Florida.  In  granting  the 
Government's  motion.  Judge  Bittner  also 
recommended  that  the  Respondent's 


DEA  registration  be  revoked  and  any 
pending  applications  for  modification  or 
renewal  be  denied.  Neither  party  filed 
exceptions  to  her  Opinion  and 
Recommended  Decision,  and  on  May 
29,  2002,  Judge  Bittner  transmitted  the 
record  of  these  proceedings  to  the  Office 
of  the  Deputy  Administrator. 

The  Deputy  Administrator  has 
considered  the  record  in  its  entirety, 
and  pursuant  to  21  CFR  1316.67,  hereby 
issues  his  final  order  based  upon 
findings  of  fact  and  conclusions  of  law 
as  hereinafter  set  forth.  The  Deputy 
Administrator  adopts,  in  full,  the 
Opinion  and  Recommended  Decision  to 
the  Administrative  Law  Judge. 

The  Deputy  Administrator  finds  that 
the  Respondent  currently  possesses 
DEA  Certificate  of  Registration 
BA35 13050,  issued  to  him  at  an  address 
in  Aventura,  Florida.  The  Deputy 
Administrator  further  finds  that  on 
December  12,  2001,  the  State  of  Florida 
Department  of  Health  (Department  of 
Health)  issued  an  Order  of  Emergency 
Suspension  of  License  suspending  the 
Respondent's  license  to  practice 
dentistry.  In  addition,  a  Continuing 
Education  Providers  Information 
document  provided  by  the  Government 
with  its  Motion  for  Summary 
Disposition  reveals  that  the 
Respondent's  dental  license  remained 
suspended  as  of  January  29,  2002.  There 
is  no  evidence  before  the  Deputy 
Administrator  that  the  suspension  has 
been  stayed  or  lifted.  In  her  Opinion 
and  Recommended  Decision,  Judge 
Bittner  foimd  that  the  Respondent  is 
without  state  authority  to  handle 
controlled  substances. 

Therefore,  the  Deputy  Administrator 
finds  that  the  Respondent  is  not 
currentiy  authorized  to  practice 
dentistry  in  the  State  of  Florida  and  as 
a  result,  it  is  reasonable  to  infer  that  he 
is  also  without  authorization  to  handle 
controlled  substances  in  that  state. 

DEA  does  not  have  statutory  authority 
under  the  Controlled  Substances  Act  to 
issue  or  maintain  a  registration  if  the 
applicant  or  registrant  is  without  state 
authority  to  handle  controlled 
substances  in  the  state  in  which  he 
conducts  business.  See  21  U.S.C. 
802(21).  823(f)  and  824(a)(3).  This 
prerequisite  has  been  consistenUy 
upheld.  See  Muttaiya  Dcamamjeh,  M.D., 
66  FR  52936  (2001);  DominickA.  Ricci. 
M.D.,  58  FR  51104  (1993):  Bobby  Watts. 
M.D..  53  FR  11919  (1988). 

Here,  it  is  clear  that  Respondent  is  not 
licensed  to  handle  controlled  substances 
in  Florida.  Since  Respondent  lacks  such 
authority,  he  is  not  entitied  to  a  DEA 
registration  in  that  state. 

m  light  of  the  above.  Judge  Bittner 
properly  granted  the  Government's 


Motion  for  Summary  Disposition.  The 
parties  do  not  dispute  the  fact  that 
Respondent  is  currently  without 
authorization  to  handle  controlled 
substances  in  Florida.  Therefore,  it  is 
well-settied  that  when  no  question  of 
material  fact  is  involved,  a  plenary, 
adversary  administrative  proceeding 
involving  evidence  and  cross- 
examination  of  witnesses  is  not 
obligatory.  See  Gilbert  Ross,  M.D..  61  FR 
8664  (1996);  Philip  E.  Kiik,  M.D..  48  FR 
32.887  (1983).  affdsub  nam  Kirk  v. 
MuJien,  749  F.2d  297  (6th  Cir.  1984); 
NLRB  V.  International  Association  of 
Bridge,  Structural  and  Ornamental 
Ironwoikers,  AFL-CIO,  549  F.2d  634 
(9th  Cir.  1977). 

Accordingly,  the  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b)  and  0.104, 
hereby  orders  that  DEA  Certificate  of 
Registration  BA3S13050,  issued  to 
Raphael  Arwas,  D.D.S.  be,  and  it  hereby 
is,  revoked.  The  Deputy  Administrator 
further  orders  that  any  pending 
applications  for  renewal  of  such 
registration  be.  and  they  hereby  are, 
denied.  This  order  is  effective  October 
25.  2002. 

Dated:  September  18.  2002. 
John  B.  Brown  m. 
Deputy  AdministmtoT. 
(FR  Doc.  02-24275  Filed  ft-24-02;  8:45  am) 
BHjjNa  cooe  4eii>-o»-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcwnsnt  Administration 

Manufacturar  of  Controllad 
Substancss;  Nottca  of  Registration 

By  Notice  dated  April  6,  2001,  and 
published  in  the  Federal  Register  on 
April  17,  2001,  (66  FR  19796),  Gateway 
Specialty  Chemicals  Company,  4170 
Industrial  Drive,  St.  Peters,  Missouri 
63376,  made  application  to  the  Drug 
Enforcement  Administration  (DEA)  to 
be  registered  as  a  bulk  manufacturer  of 
phenylacetone  (8501),  a  basic  class  of 
controlled  substance  listed  Schedule  II. 

The  firm  plans  to  manufacture  the 
controlled  substance  for  its  customers. 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  TiUe  21,  United  States  Code,  ' 
Section  823(a)  and  determined  that  the 
registration  of  Gateway  Specialty 
Chemicals  Company  to  manufacture  is 
consistent  with  the  public  interest  at 
this  time.  DEA  has  investigated  Gateway 
Specialty  Chemicals  Company  to  ensiiro 
that  the  company's  continued 
registration  is  consistent  with  the  public 
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interest.  This  investigation  included 
inspection  and  testing  of  the  company's 
physical  security  systems,  verification 
of  the  company's  compliance  with  state 
and  local  laws,  and  a  review  of  the 
company's  background  and  history. 
Therefore,  pursuant  to  21  U.S.C.  823 
and  28  CFR  0.100  and  0.104,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  hereby  orders  that 
the  application  submitted  by  the  above 
firm  for  registration  as  a  bulk 
manufacturer  of  the  basic  class  of 
controlled  substance  listed  above  is 
granted. 

Dated:  September  19.  2002. 
Laura  M.  Nagel, 

Deputy  Assistant  Administrator.  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

(FR  Doc.  02-24345  Filed  9-24-02;  8:45  am] 

BILLMG  CODE  4410-OQ-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

[Docket  No.  02-37] 

James  Greene  Hamilton,  M.D., 
Revocation  of  Registration 

On  February  27,  2002,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  James  Greene 
Hamilton,  M.D.  (Respondent),  proposing 
to  revoke  his  DEA  Certificate  of 
Registration,  BH5401550,  and  deny  any 
pending  applications  for  renewal  or 
modification  of  that  registration  under 
21  U.S.C.  823(f)  for  reason  that  such 
registration  would  be  inconsistent  with 
the  public  interest.  The  Order  to  Show 
Cause  further  proposed  the  revocation 
of  the  Respondent's  DEA  registration 
pursuant  to  21  U.S.C.  824(a)(3)  based  on 
the  suspension  of  his  North  Carolina 
medical  license. 

By  letter  dated  April  22,  2002,  along 
with  supporting  documents,  the 
Respondent  acting  pro  se  requested  a 
hearing  in  this  matter.  On  May  17.  2002, 
the  Government  filed  Government's 
Request  for  Stay  of  Proceedings  and 
Motion  for  Siunmary  Judgment 
(Motion).  On  May  21,  2002,  the 
presiding  Administrative  Law  Judge 
Gail  A.  Randall  (Judge  Randall)  issued 
an  Order  Granting  Stay  (Order)  in  which 
the  Government's  motion  for  stay  of  the 
proceedings  was  granted.  The  Order 
further  provided  the  Respondent  until 
June  5,  2002,  to  respond  to  the 
Government's  Motion.  However,  the 
Respondent  did  not  file  a  response. 

On  July  9,  2002,  Judge  Randall  issued 
her  Opinion  and  Recommended  Ruling 


of  the  Administrative  Law  Judge 
(Opinion  and  Recommended  Ruling)  in 
which  she  granted  the  Government's 
motion  for  summary  disposition  and 
foimd  that  the  Respondent  lacks 
authorization  to  handle  controlled 
substances  in  the  State  of  North 
Carolina.  In  granting  the  Government's 
motion,  Judge  Randall  further 
recommended  that  the  Respondent's 
DEA  registration  be  revoked.  Neither 
party  filed  exceptions  to  her  Opinion 
and  Recommended  Decision,  and  on 
August  8,  2002,  Judge  Randall 
transmitted  the  record  of  these 
proceedings  to  the  Office  of  the  Deputy 
Administrator. 

The  Deputy  Administrator  finds  that 
the  Respondent  currently  possesses 
DEA  Certificate  of  Registration 
BH5401550,  issued  to  him  at  an  address 
in  Durham,  North  Carolina.  The 
Respondent  also  previously  held 
medical  license  number  29583,  issued 
to  him  on  May  25, 1996  by  the  North 
Carolina  Medical  Board  (Board).  The 
Deputy  Administrator  further  finds  that 
by  Order  of  the  Board  dated  November 
21,  2000,  the  Respondent's  medical 
license  was  summarily  suspended.  On 
February  2 1 ,  2001 ,  the  Respondent 
entered  into  a  Consent  Order  with  the 
Board  whereby  agreed  to  voluntarily 
surrender  his  medical  license. 

There  is  no  evidence  before  the 
Deputy  Administrator  that  the 
Respondent's  medical  license  has  been 
reinstated.  In  her  Opinion  and 
Recommended  Ruling,  Judge  Randall 
foimd  that  the  Respondent  lacks  state 
authorization  to  handle  controlled 
substances.  Therefore,  the  Deputy 
Administrator  finds  that  the  Respondent 
is  not  ciurently  authorized  to  practice 
medicine  in  the  State  of  North  Carolina. 
As  a  result,  it  is  reasonable  to  infer  that 
he  is  also  without  authorization  to 
handle  controlled  substances  in  that 
state. 

DEA  does  not  have  statutory  authority 
under  the  Controlled  Substances  "Act  to 
issue  or  maintain  a  registration  if  the 
applicant  or  registrant  is  without  state 
authority  to  handle  controlled 
substances  in  the  state  in  which  he 
conducts  business.  See  21  U.S.C. 
802(21),  823(f)  and  824(a)(3).  This 
prerequisite  has  been  consistently 
upheld.  See  Muttaiya  Darmarajeh,  M.D., 
66  FR  52936  (2001);  Dominick  A.  Ricci. 
M.D.  58  FR  51104  (1993);  Bobby  Watts. 
M.D.,  63  FR  11919  (1988). 

Here,  it  is  clear  that  Respondent  is  not 
licensed  to  handle  controlled  substances 
in  North  Carolina.  Since  Respondent 
lacks  such  authority,  he  is  not  entitled 
to  a  DEA  registration  in  that  state. 

In  light  of  the  above,  Judge  Randall 
properly  granted  the  Government's 


Motion  for  Summary  Disposition.  The 
parties  do  not  dispute  the  fact  that 
Respondent  is  currently  without    • 
authorization  to  handle  controlled 
substances  in  North  Carolina.  Therefore, 
it  is  well-settled  that  when  no  question 
of  material  fact  is  involved,  a  plenary, 
adversary  administrative  proceeding 
involving  evidence  and  cross- 
examination  of  witnesses  is  not 
obligatory.  See  Gilbert  Ross.  M.D..  61  FR 
8664  (1996);  Philip  E.  Kirk.  M.D..  48  FR 
32,887  (1983),  affd  sub  nom  Kirk  v. 
Mullen.  749  F.2d  297  (6th  Cir.  1984); 
NLMB  V.  International  Association  of 
Bridge,  Structural  and  Ornamental 
Ironworkers,  AFL-CIO,  549  F.2d  634 
{9th  Cir.  1977). 

Accordingly,  the  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b)  and  0.104, 
hereby  orders  that  DEA  Certification  of 
Registration  BH5401550,  issued  to 
James  Greene  Hamilton,  M.D.,  be,  and  it 
hereby  is,  revoked.  The  Deputy 
Administrator  further  orders  that  any 
pending  applications  for  renewal  of 
such  registration  be,  and  they  hereby 
are,  denied.  This  order  is  effective 
October  25,  2002. 

Dated:  September  18,  2002. 
|ohn  B.  Brown  m. 
Deputy  Administrator. 
[FR  Doc.  02-24274  Filed  9-24-02;  8:45  am] 
BNJJNQ  CODE  4410-09-H 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 
[Doclwt  No.  02-17] 

Philip  Washburn,  M.D.,  Denial  of 
Application 

On  November  8,  2001,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Philip  Washburn, 
M.D.  (Respondent),  proposing  to  deny 
his  pending  application  for  DEA 
Certificate  of  Registration  pursuant  to  21 
U.S.C.  824(a)(3).  As  a  basis  for  the 
denial  of  his  pending  application,  the 
Order  to  Show  Cause  alleged  that  the 
Respondent  is  not  currently  authorized 
to  handle  controlled  substances  in  the 
State  of  Utah. 

By  letter  dated  December  8,  2001,  the 
Respondent  acting  pro  se.  requested  a 
hearing  in  this  matter.  On  January  31, 
2002,  the  Government  filed 
Government's  Motion  for  Summary 
Disposition,  and  further  requested  a  stay 
of  the  proceedings  pending  a  ruling  on 
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its  summary  disposition  motion.  On 
February  4,  2002,  the  presiding 
Administrative  Law  Judge  Gail  A. 
Randall  Qudge  Randall)  issued  an  Order 
allowing  the  Respondent  to  file  a 
response  to  the  Government's  Motion  no 
later  than  February  22,  2002. 
Subsequently,  the  Respondent  was 
granted  an  extension  of  time  until  April 
8,  2002,  to  file  a  response  to  the 
Government's  Motion.  Despite  the 
extension  afforded  by  Judge  Randall,  the 
Respondent  again  did  not  file  a  response 
to  the  Government's  motion. 

On  April  25,  2002,  Judge  Randall 
issued  her  Ruling,  Opinion  and 
Recommended  Decision  of  the 
Administrative  Law  Judge  (Opinion  and 
Recommended  Decision)  in  which  she 
granted  the  Government's  Motion  for 
Siunmary  Disposition  and  found  that 
the  Respondent  lacks  authorization  to 
handle  controlled  substances  in  the 
State  of  Utah.  Neither  party  filed 
exceptions  to  her  Opinion  and 
Recommended  Decision,  and  of  June  4, 
2002,  Judge  Randall  transmitted  the 
record  of  these  proceedings  to  the  Office 
of  the  Deputy  Administrator. 

The  Deputy  Administrator  has 
considered  the  record  in  its  entirety, 
and  pursuant  to  21  CFR  1316.67,  hereby 
issues  his  final  order  based  upon 
findings  of  fact  and  conclusions  of  law 
as  hereinafter  set  forth.  The  Deputy 
Administrator  adopts,  in  full,  the 
Ruling,  Opinion  and  Recommended 
Decision  of  the  Administrative  Law 
Judge. 

The  Deputy  Administrator  finds  that 
on  June  18, 1996,  the  Respondent 
entered  into  a  Stipulation  and  Order 
with  the  Division  of  Occupational  & 
Professional  Licensing,  Department  of 
Commerce  for  the  State  of  Utah  (DOPL). 
Among  the  terms  and  conditions 
entered  into  by  the  parties,  the 
Respondent  agreed  to  the  surrender  of 
his  state  controlled  substance  license. 
The  Respondent  further  agreed  that  he 
would  not  reapply  for  a  controlled 
substance  license  in  the  future.  On 
August  3,  2001,  DEA  received  from  the 
Respondent  an  application  for  DEA 
Certificate  of  Registration  as  a 
practitioner. 

There  is  no  evidence  before  the 
Deputy  Administrator  that  the 
Respondent's  state  controlled  substance 
license  has  been  restored.  In  her 
Opinion  and  Recommended  Decision, 
Judge  Randall  foimd  that  the 
Respondent  lacks  state  authority  in  Utah 
to  handle  controlled  substances,  and  is 
not  entitled  to  a  DEA  registration  for 
that  state.  Therefore,  the  Deputy 
Administrator  similarly  finds  that  the 
Respondent  is  not  ciirrently  authorized 


to  handle  controlled  substances  in  the 
State  of  Utah. 

DEA  does  not  have  statutory  authority 
under  the  Controlled  Substances  Act  to 
issue  or  maintain  a  registration  if  the 
applicant  or  registrant  is  without  state 
authority  to  handle  controlled 
substances  in  the  state  in  which  he 
conducts  business.  See  21  U.S.C. 
802(21),  823(f)  and  824(a)(3).  This 
prerequisite  has  been  consistently 
upheld.  See  Carlo  fohnson.  M.D.,  66  FR 
52939  (2001);  Graham  Trovers  Schuler, 
M.D.,  65  FR  50570  (2000);  Demetris  A. 
Green.  M.D..  61  FR  60,728  (1996). 
In  the  instant  case,  the  Deputy 
Administrator  finds  the  Govenmient  has 
presented  evidence  demons^ating  that 
the  Respondent  is  not  authorized  to 
handle  controlled  substances  in  the 
state  in  which  he  seeks  a  DEA 
registration.  The  Deputy  Administrator 
also  finds  that  Judge  Ramdall  provided 
the  Respondent  ample  opportunity  to 
refute  the  Government's  contentions, 
however,  the  Respondent  has  provided 
no  evidence  or  assertions  to  the 
contrary.  Here,  it  is  clear  that  the 
Respondent  is  not  authorized  to  handle 
controlled  substances  in  Utah.  Since 
Respondent  lacks  such  authority,  he  is 
not  entitled  to  a  DEA  registration  in  that 
state. 

In  light  of  the  above.  Judge  Randall 
properly  granted  the  Government's 
Motion  for  Summary  Disposition.  The 
parties  do  not  dispute  the  fact  that 
Respondent  is  currently  without 
authorization  to  handle  controlled 
substances  in  Utah.  Therefore,  it  is  well- 
settled  that  when  no  question  of 
material  fact  is  involved,  a  plenary, 
adversary  administrative  proceeding 
involving  evidence  and  cross- 
examination  of  witnesses  is  not 
obligatory.  See  Gilbert  Ross,  M.D..  61  FR 
8664  (1996);  Philip  E.  Kirk.  M.D..  48  FR 
32.887  (1983).  affd  sub  nom  Kiik  v. 
Mullen.  749  F.2d  297  (6th  Cir.  1984); 
NLRB  V.  International  Association  of 
Bridge.  Structural  and  Ornamental 
Ironworkers.  AFL-CIO.  549  F.2d  634 
(9th  Cir.  1977). 

Accordingly,  the  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b)  and  0.104, 
hereby  orders  that  the  application  for 
DEA  Certificate  of  Registration 
submitted  by  Philip  Washburn,  M.D.  be, 
and  it  hereby  is,  denied.  This  order  is 
effective  October  25,  2002. 
Dated:  September  12,  2002. 
John  B.  Brown  III, 
Deputy  Administrator. 
(FR  Doc.  02-24276  Filed  9-24-02;  8:45  am] 
BNXMQ  COOC  4410-oa-M 


DEPARTMENT  OF  JUSTICE 

Offlcs  of  Justlcs  Programs 

Agency  Information  Collsetion 
ActhfMss:  Proposed  Collsetion: 
Commsnts  Rsqusstsd 

action:  30-day  notice  of  information 
collection  under  review:  New,  Mental 
Health  and  Juvenile  Justice:  Building  a 
Model  for  Effective  Service  Delivery. 

The  Department  of  Justice  (DOJ), 
Office  of  Justice  Programs  has  submitted 
the  following  information  collection 
request  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  approval 
in  accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  proposed 
information  collection  is  published  to 
obtain  conunents  from  the  public  and 
affected  agencies.  This  proposed 
information  collection  was  previously 
published  in  the  Federal  Regiiter, 
Volume  67,  Number  120,  page  42283  on 
June  21,  2002,  allowing  for  a  60  day 
comment  period. 

The  piupose  of  this  notice  is  to  allow 
for  an  additional  30  days  for  public 
comment  until  October  25,  2002.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  the  estimated  public 
burden  and  associated  response  time, 
should  be  directed  to  The  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Attention  Department  of  Justice  Desk 
Officer,  Washington,  DC  20503. 
Additionally,  comments  may  be 
submitted  to  OMB  via  facsimile  to  (202) 
395-7285. 

Request  written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  are 
encouraged.  Yotn  comments  should 
address  one  or  more  of  the  following 
four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
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use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 
Collection  I 

(1)  Type  of  Information  Collection: 
New. 

(2)  Title  of  the  Form/Collection: 
Mental  Health  and  Juvenile  Justice: 
Building  a  Model  for  Effective  Service 
Delivery. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  Number:  OJP  Form 
1121  Office  of  Juvenile  Justice  and 
Delinquency  Prevention,  United  States 
Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
Households;  State  and  Local 
Government.  This  study  is  designed  to 
examine:  (1)  The  mental  health  status  of 
youth  in  selected  facilities  and 
programs;  (2)  the  availability  of  mental 
health  and  related  substance  abuse 
services  for  these  youth;  (3)  the  extent 
to  which  needed  services  are  services 
are  received  by  the  youth;  and  (4)  the 
level  of  youth  and  family  satisfaction 
with  services  received. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  It  is  estimated  that 
approximately  2,700  youth  will 
complete  the  Massachusetts  Youth 
Screening  Instnmient — Second  Version 
(MAYSI-2)  which  takes  6-10  minutes  to 
administer.  In  addition,  a  brief  youth 
survey  on  service  utilization  and 
satisfaction,  including  some 
demographic  items,  will  be 
administered  to  all  study  participants 
with  the  MAYS!.  This  survey  will  take 
no  more  than  15  minutes  to  administer. 
The  Voice  Diagnostic  Interview 
Schedide  for  Children  Version  4  (V- 
DISC  4)  will  be  administered  to  50%  of 
those  completing  the  MAYSI-2 
interview.  The  V^ISC  4  takes  about  1 
hour  to  administer.  We  anticipate  a  total 
of  24  participants  in  the  family  focus 
groups  and  45  key  staff  interviews.  It  is 
anticipated  that  the  focus  groups  will 
take  approximately  2  hours  each,  and 
the  key  staff  interviews  will  take  45 
minutes  each. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  The  estimated  total  burden  to 
complete  all  data  collection  activities  is 
estimated  to  be  2,556.75  hours. 


If  additional  information  is  required 
contact:  Mrs.  Brenda  E.  Dyer,  Deputy 
Clearance  Officer,  United  States 
Department  of  Justice,  Information 
Management  and  Security  Staff,  Justice 
Management  Division,  Suite  1600, 
Patrick  Henry  Building,  601  D  Street 
NW.,  Washington,  DC  20530. 

Dated:  September  19.  2002. 
Brenda  E.  Dyer, 

Department  Deputy  Clearance  Officer, 

Department  of  Justice. 

|FR  Doc.  02-24312  Filed  &-24-02;  8:45  am] 

BILUNG  CODE  4410-1t-M 


NATIONAL  INSTITUTE  FOR  LITERACY 

Notice  of  Partially  Closed  Meeting 

agency:  National  Institute  for  Literacy 

(NIFL) 

ACTION:  Notice  of  partially  closed 

meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  National 
Institute  for  Literacy  Board  (Advisory 
Board).  This  notice  also  describes  the 
function  of  the  Advisory  Board.  Notice 
of  this  meeting  is  required  under 
Section  10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (FACA).  This  document 
is  intended  to  notify  the  general  public 
of  their  opportunity  to  attend  the 
meeting. 

DATE  AND  TIME:  October  2,  2002  from  9 
a.m.  to  4:30  p.m.  Closed  session  bom 
1:30-3:30  p.m. 

ADDRESSES:  National  Institute  for 
Literacy,  1775  I  Street,  NW.,  Suite  730, 
Washington,  DC  20006. 
FOR  FURTHER  INFORMATION  CONTACT: 
Shelly  Coles,  Executive  Assistant, 
National  Institute  for  Literacy,  1775  I 
Street,  NW.,  Suite  730,  Washington,  DC 
20006.  Telephone  number  (202)  233- 
2027,  email:  scoles@nifl.gov. 
SUPPLEMENTARY  INFORMATION:  The 
Advisory  Board  is  established  under  the 
Workforce  Investment  Act  of  1998,  Title 
n  of  Public  Law  105-220,  Sec.  242,  the 
National  Institute  for  Literacy.  The 
Advisory  Board  consists  of  ten 
individuals  appointed  by  the  President 
with  the  advice  and  consent  of  the 
Senate.  The  Advisory  Board  is 
established  to  advise  and  make 
recommendations  to  the  Interagency 
Group,  composed  of  the  Secretaries  of 
Education,  Labor,  and  Health  and 
Human  Services,  which  administers  the 
National  Institute  for  Literacy  (Institute). 
The  Interagency  Group  considers  the 
Advisory  Board's  recommendations  in 
planning  the  goals  of  the  Institute  and 
in  the  implementation  of  any  programs 


to  achieve  the  goals  of  the  Institute. 
Specifically,  the  Advisory  Board 
performs  the  following  functions:  (a) 
Makes  recommendations  concerning  the 
appointment  of  the  Director  and  the 
staff  of  the  Institute;  (b)  provides 
independent  advice  on  operation  of  the 
Institute;  and  (c)  receives  reports  from 
the  Interagency  Group  and  Director  of 
the  Institute.  In  addition,  the  Institute 
consults  with  the  Advisory  Board  on  the 
award  of  fellowships.  The  National 
Institute  for  Literacy  Advisory  Board 
meeting  on  October  2,  2002,  will  focus 
,  on  future  and  ciurent  NIFL  program 
activities,  and  other  relevant  literacy 
activities  and  issues. 

On  October  2,  2002  fi^m  1:30-3:30 
p.m.,  the  meeting  will  be  closed  to  the 
public  to  discuss  personnel  issues  of  a 
sensitive  nature  relating  to  the  internal 
personnel  rules  and  practices  of  an 
agency  and  are  likely  to  disclose 
information  of  personal  nature  where 
disclosure  would  constitute  a  clearly 
unwarranted  invasion  of  personnel 
privacy  if  conducted  in  open  session. 
Such  matters  are  protected  by 
exemption  imder  the  Simshine  Act,  5 
U.S.C.  552b(c)(2)  and  (6).  A  summary  of 
the  activities  at  the  closed  session  and 
related  matters  which  are  informative  to 
the  public  and  consistent  with  the 
policy  of  title  5  U.S.C.  552b  will  be 
available  to  the  public  within  fourteen 
days  of  the  meeting.  Furthermore,  due 
to  the  sensitive  nature  of  this  request, 
this  meeting  notice  will  not  meet  the 
fifteen-day  requirement  under  FACA. 

Records  are  kept  of  all  Advisory 
Board  proceedings  and  are  available  for 
public  inspection  at  the  National 
histitute  for  Literacy,  1775  I  Street,  NW., 
Suite  730,  Washington,  DC  20006,  from 
8:30  a.m.  to  5  p.m. 

Dated:  September  19,  2002. 
Sharyn  Abbott, 
Executive  Officer. 

[PR  Doc.  02-24277  Filed  9-24-02;  8:45  am] 
BIUJNG  COOE  80S5-01-P 


COMMISSION  ON  OCEAN  POLICY 

Public  Meeting 

AGENCY:  Commission  on  Ocean  Policy. 
ACTION:  Notice. 

SUMMARY:  The  U.S.  Commission  on 
Ocean  Policy  will  hold  a  meeting  to 
hear  and  discuss  ocean-related  issues  of 
concern  in  the  development  of 
recommendations  for  a  coordinated 
national  ocean  policy.  This  will  be  the 
twelfth  public  Commission  meeting. 
DATES:  The  public  meeting  will  be  held 
Wednesday,  October  30,  2002  from  8:30 
a.m.  to  6:00  p.m. 
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ADDRESSES:  The  meeting  location  is  the 
Jefferson  Auditorium,  Department  of 
Agriculture,  South  Building,  14th  and 
Independence  Ave,  SW.,  Washington, 
DC. 


FOR  FURTHER  INFORMATION  CONTACT: 
Terry  Schaff,  U.S.  Commission  on 
Ocean  Policy,  1120  20th  Street,  NW., 
Washington.  DC,  20036,  202-418-3442. 
schaff@oceancommJssion.gov. 
SUPPLEMENTARY  INFORMATION:  This 
meeting  is  being  held  pursuant  to 
requirements  imder  the  Oceans  Act  of 
2000  (Pub.  L.  106-256,  Section 
3(e)(1)(E)).  The  agenda  will  include 
presentations  by  invited  speakers 
representing  federal  government 
agencies,  international  interests  and 
historical  perspectives,  comments  from 
the  public,  and  any  required 
administrative  discussions  and 
executive  sessions.  Invited  speakers  and 
members  of  the  public  are  requested  to 
submit  their  statements  for  the  record 
electronically  by  Tuesday,  October  22, 
2002  to  the  meeting  Point  of  Contact.  A 
public  comment  period  is  scheduled  for 
Wednesday,  October  30,  2002.  The 
meeting  agenda,  including  the  specific 
time  for  the  public  comment  period,  and 
guidelines  for  making  public  comments 
will  be  posted  on  the  Commission's 
Web  site  at  http:// 

www.oceancommission.gov  prior  to  the 
meeting. 

Dated:  September  18.  2002. 
James  D.  Watkins, 

Chairman,  U.S.  Commission  on  Ocean  Policy. 
(PR  Doc.  02-24278  Filed  9-24-02;  8:45  am) 
BIUJNQ  COOE  682»-WM-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  0MB  Review; 
Comment  Request 

Upon  written  request,  copies  available 
frt>m:  Securities  and  Exchange 
Commission.  Office  of  Filings  and 
Information  Services.  Washington.  DC 
20549. 
Extension: 
Rule  17f-2(c).  SEC  File  No.  270-35 

OMB  Control  No.  3235-0029 
Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget 
requests  for  approval  of  extension  of 
Rule  17f-2(c). 

Rule  17f-2(c)  allows  persons  required 
to  be  fingerprinted  pursuant  to  section 
17(f)(2)  of  the  Securities  Exchange  Act 
of  1934  to  submit  their  fingerprints 


through  a  national  securities  exchange 
or  a  national  securities  association  in 
accordance  with  a  plan  submitted  to 
and  approved  by  the  Commission.  Plans 
have  been  approved  for  the  American. 
Boston.  Chicago.  New  York.  Pacific,  and 
Philadelphia  stock  exchanges  and  for 
the  National  Association  of  Securities 
Dealers  and  the  Chicago  Board  Options 
Exchange. 

It  is  estimated  that  85.000  registered 
broker-dealers  submit  approximately 
275.000  fingerprint  cards  to  exchanges 
or  a  registered  security  association  on  an 
annual  basis.  It  is  approximated  that  it 
should  take  15  minutes  to  comply  with 
Rule  17f-2(c).  The  total  reporting 
burden  is  estimated  to  be  68.750  hours. 

Because  the  Federal  Bureau  of 
Investigation  will  not  accept  fingerprint 
cards  directly  from  submitting 
organizations.  Commission  approval  of 
plans  from  certain  exchanges  and 
national  seciirities  associations  is 
essential  to  the  Congressional  goal  of 
fingerprint  personnel  in  the  security 
industry.  The  filing  of  these  plans  for 
review  assures  users  and  their  personnel 
that  fingerprint  cards  will  be  handled 
responsibly  and  with  due  care  for 
confidentiality. 

Submission  of  fingerprint  plans  imder 
Rule  17f-2(c)  is  mandatory  for  self- 
regulatory  organizations.  Please  note  ., 
that  an  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  it  displays  a  currently  valid 
control  number. 

Written  comments  regarding  the 
above  information  should  be  directed  to 
the  following  persons:  (i)  Desk  Officer 
for  the  Securities  and  Exchange 
Commission,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget.  Room  10202, 
New  Executive  Office  Building, 
Washington,  DC  20503;  and  (ii)  Michael 
E.  Bartell.  Associate  Executive  Director, 
Office  of  Information  Technology. 
Securities  and  Exchange  Commission. 
450  Fifth  Street.  NW.  Washington,  DC 
20549.  Comments  must  be  submitted  to 
OMB  within  30  days  of  this  notice. 

Dated:  September  18.  2002. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  02-24353  Filed  9-24-02;  8:45"aml 
BHJJNQ  COOe  SOIO-OI-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

pnvMtment  ComfMny  Act  Retea—  No. 
25738 ;  812-12787] 

UBS  Global  Asset  Managemem  (US) 
Inc.  and  FRESCO  index  Share  Funds; 
Notice  of  Application 

September  18,  2002. 
AGENCY:  Securities  and  Exchange 
Commission  ("Conmiission"). 
action:  Notice  of  an  application  for  an 
order  under  section  6(c)  of  the 
Investment  Company  Act  of  1940  (the 
"Act")  for  an  exemption  frtim  sections 
29a)(32).  5(a)(1).  22(d),  24(d)  and  22(e) 
of  the  Act  and  rule  22c-l  under  the  Act, 
and  under  sections  6(c)  and  17(b)  of  the 
Act  for  an  exemption  from  sections 
17(a)(1)  and  (a)(2)  of  the  Act. 

SUMMARY  OF  APPIXATION:  Applicants 
request  an  order  that  would  permit  (a) 
series  of  an  open-end  management 
investment  company,  whose  portfolios 
will  consist  of  the  component  securities 
of  certain  domestic  or  foreign  equity 
securities  indexes,  to  issue  shares  of 
limited  redeemability;  (b)  secondary 
market  transactions  in  the  shares  of  the 
series  to  occur  at  negotiated  prices  on 
the  New  York  Stock  Exchange  ("NYSE") 
or  other  national  securities  exchange;  (c) 
dealers  to  sell  shares  of  the  series  of  the 
Trust  to  purchasers  in  the  secondary 
market  imaccompanied  by  a  prospectus, 
when  prospectus  delivery  is  not 
required  by  the  Securities  Act  of  1933 
(the  "Securities  Act");  (d)  affiliated 
persons  of  the  series  to  deposit 
securities  into,  and  receive  securities 
from,  the  series  in  connection  with  the 
purchase  and  redemption  of 
aggregations  of  the  series'  shares;  and  (e) 
under  certain  circumstances,  certain 
series  that  consist  of  the  component 
securities  of  foreign  equity  securities 
indexes  to  pay  redemption  proceeds 
more  than  seven  days  after  the  tender  of 
shares  of  the  series  for  redemption. 
APPLICANTS:  UBS  Global  Asset 
Management  (US)  bic,  (the  "Adviser") 
and  FRESCO  Index  Shares  Fimds  (the 
"Trust".).    • 

FIUNQ  DATES:  The  application  was  filed 
on  February  19.  2002,  and  amended  on 
August  6.  2002.  Applicants  have  agreed 
to  file  an  amendment  during  the  notice 
period,  the  substance  of  which  is 
reflected  in  this  notice. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicants  with  a  copy  of  the  request. 
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personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  October  10,  2002,  and 
should  be  accompanied  by  proof  of 
service  on  applicants,  in  the  form  of  an 
affidavit,  or  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the 
Commission's  Secretary. 
ADDRESSES:  Secretary,  Commission,  450 
Fifth  Street  NW,  Washington,  DC 
20549-0609.  Applicants,  51  West  52nd 
Street,  New  York,  NY  10019. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  R.  MacNeil,  Senior  Counsel,  at 
(202)  942-0634,  or  Michael  W.  Mundt, 
Senior  Special  Counsel,  at  (202)  942- 
0564  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the 
Commission's  Public  Reference  Branch, 
450  Fifth  Street,  NW.  Washington,  DC 
20549-0102  (telephone  (202)  942-8090). 

Applicants'  representations    - 

1.  The  Trust  is  an  open-end 
management  investment  company 
registered  under  the  Act  and  organized 
as  a  Massachusetts  business  trust.  The 
Trust  intends  to  offer  eight  series  (each 
a  "Fund,"  which  term  includes  "Future 
Fimds,"  "Domestic  Funds,"  and 
"Foreign  Funds,"  as  defined  below). 
The  Adviser  is  registered  as  an 
investment  adviser  under  the 
Investment  Advisers  Act  of  1940  and 
will  serve  as  the  investment  adviser  to 
each  Fund.  The  Adviser  is  also 
registered  as  a  broker-dealer  under  the 
Securities  Exchange  act  of  1934 
("Exchange  Act")  and  will  serve  as 
principal  underwriter  and  distributor 
for  the  Funds.  The  Adviser  may  in  the 
future  retain  one  or  more  sub-advisers 
for  managing  one  or  more  of  the  Funds 
for  which  it  will  act  as  the  investment 
adviser. 

2.  Each  Fund  will  invest  in  a  portfolio 
of  equity  securities  ("Portfolio 
Securities")  generally  consisting  of  the 
component  securities  of  a  specified 
domestic  equity  securities  index 
("Domestic  Index")  or  foreign  equity 
securities  index  ("Foreign  Index," 
together  with  Domestic  Indexes,  the 
"Underlying  Indexes")^'  There  are  eight 


initial  Funds,  six  based  on  Domestic 
Indexes  (together  with  Future  Funds 
based  on  Domestic  Indexes,  the 
"Domestic  Fimds")^  and  two  based  on 
Foreign  Indexes  (together  with  Future 
Fimds  based  on  Foreign  Indexes,  the 
"Foreign  Funds"). ^  In  the  future, 
applicants  may  offer  additional  Funds 
based  on  either  Domestic  or  Foreign 
Indexes  ("Future  Fimds").  Any  Futiire 
Fimd  will  (a)  be  advised  by  the  Adviser 
or  an  entity  controlled  by  or  under 
common  control  with  the  Adviser  and 
(b)  comply  with  the  terms  and 
conditions  of  the  order.  No  entity  that 
creates,  compiles,  sponsors  or  maintains 
an  Underlying  Index  is  or  will  be  an 
affiliated  person,  as  defined  in  section 
2(a)(3)  of  the  Act,  or  an  affiliated  person 
of  an  affiliated  person,  of  the  Trust,  the 
investment  adviser,  any  sub-adviser  to  a 
Fund,  the  principal  underwriter  of  a 
Fund,  or  a  promoter  pf  a  Fund. 

3.  The  investment  objective  of  each 
Fund  will  be  to  provide  investment 
results  that  generally  correspond,  before 
fees  and  expenses,  to  the  total  return  of 
the  relevant  Underlying  Index.  Intra-day 
values  of  each  Underlying  Index  will  be 
disseminated  every  15  seconds 
throughout  the  trading  day.  A  Fxmd  may 
not  hold  all  of  the  imderlying  securities 
that  comprise  an  Underlying  Index  in 
certain  instances.  When  a  potential 
component  security  is  illiquid  or  when 
there  are  substantial  costs  involved  in 
matching  an  Underl)ring  Index  with 
himdreds  of  component  securities,  a 
Fimd  may  hold  a  representative  sample 
of  the  component  securities  of  the 
Underlying  Index  using  a  technique 
known  as  "portfolio  optimization."* 
Applicants  anticipate  that  a  Fund  that 
utilizes  the  portfolio  optimization 
technique  will  not  track  its  Underljring 
Index  with  the  same  degree  of  accuracy 
as  an  investment  vehicle  that  invested 
in  every  component  security  of  the 
Underlying  Index  with  the  same 
weighting  as  the  Underlying  Index.  _ 


'  A  Fund  will  invest  at  least  90%  of  its  assets  in 
the  component  securities  of  its  Underlying  Index. 
A  Fund  may  invest  up  to  10%  of  its  assets  in 
securities,  options  and  futures  not  included  in  the 


Underlying  Index  but  which  the  Adviser  believes 
will  help  the  Fund  track  the  Underlying  Index. 

''■  Momingstar  US  Large  Cap  Growth  Index, 
Momingstar  US  Large  Cap  Value  Fund  Index, 
Momingstar  US  Mid  Cap  Growth  Index, 
Momingstar  US  Mid  Cap  Value  Index,  Momingstar 
US  Small  Cap  Growth  Index,  Momingstar  US  Small 
Cap  Value  Index  are  the  Underlying  Indexes  for  the 
initial  Domestic  Funds. 

>  Dow  Jones  STOXX  SO  and  Dow  Jones  EURO 
Stoxx  50  are  the  Underlying  Indexes  for  the  initial 
Foreign  Funds. 

*  The  Adviser  will  consider  each  component 
security  in  an  Underlying  Index  for  inclusion  in  a 
Fund  based  on  the  security's  contribution  to  certain 
capitalization,  industry,  and  fundamental 
investment  characteristics.  The  Adviser  will  seek  to 
construct  the  portfolio  of  an  Index  Fund  so  that,  in 
the  aggregate,  its  capitalization,  industry,  and 
fundamental  investment  characteristics  perform 
like  those  in  the  Underlying  Index. 


Applicants  state  that  over  time  the 
Adviser  will  be  able  to  employ  the 
portfolio  optimization  technique  so  that 
the  expected  tracking  error  of  a  Fund 
relative  to  the  performance  of  its 
Underlying  Index  will  be  less  than  5 
percent 

4.  Shares  of  the  Funds  ("Shares")  will 
be  issued  in  aggregations  of  at  least 
50,000  Shares  ("Creation  Units").  The 
price  of  a  Creation  Unit  will  be  < 

approximately  $335,000  to  $1,333,000 
(based  on  the  values  of  the  Underlying 
Indexes  as  of  August  1,  2002).  Creation 
Units  may  be  purchased  only  by  or 
through  a  party  that  has  entered  into  an 
agreement  with  the  Adviser  regarding 
creations  and  redemptions  of  Creation 
Units  (an  "Authorized  Participant").  An 
Authorized  Participant  must  be  either 
(a)  a  broker-dealer  or  other  participant 
in  the  continuous  net  settlement  system 
of  the  National  Securities  Clearing 
Corporation,  a  clearing  agency  that  is 
registered  with  the  Commission,  or  (b) 
a  participant  in  the  Depository  Trust 
Company  ("DTC")  system.  Creation 
Units  generally  will  be  issued  in 
exchange  for  an  in-kind  deposit  of 
securities  and  cash.  A  Fund  also  sell 
Creation  Units  on  a  cash-only  basis  in 
limited  circumstances.  An  investor 
wishing  to  piut:hase  a  Creation  Unit 
from  a  Fimd  will  have  to  transfer  to  the 
Fund  a  "Fund  Deposit"  consisting  of:  (a) 
A  portfolio  of  securities  that  has  been 
selected  by  the  Adviser  to  correspond  to 
the  returns  on  the  relevant  Underljring 
Index  ("Deposit  Securities"),  and  (b)  a 
cash  payment  to  equalize  any 
differences  between  the  market  value 
per  Creation  Unit  of  the  Deposit 
Securities  and  the  net  asset  value 
("NAV")  per  Creation  Unit  ("Cash 
Component").^  An  investor  purchasing 
a  Creation  Unit  from  a  Fund  will  be 
charged  a  fee  ("Transaction  Fee")  to 
prevent  the  dilution  of  the  interests  of 
the  remaining  shareholders  resulting 
from  the  Fund  incurring  costs  in 
connection  with  the  purchase  of  the 


^  On  each  business  day.  prior  to  the  opening  of 
trading  on  the  Stock  Exchange  (as  defined  below], 
the  custodian  for  each  Fund  will  make  available  a 
list  of  the  names  and  the  required  number  of  shares 
of  each  Deposit  Security  required  for  the  Fund 
Deposit  for  each  Fimd.  That  Fund  Deposit  will 
apply  to  all  purchases  of  Creation  Units  until  a  new 
Fund  Deposit  for  a  Fund  is  announced.  The 
custodian  also  makes  available  the  previous  day's 
Cash  Component,  as  well  as  the  estimated  Cash 
Component  for  the  current  day.  Each  Fund  may 
permit  or  require  the  substitution  of  an  amount  of 
cash  in  lieu  of  depositing  some  or  all  of  the  Deposit 
Securities  in  certain  circumstances.  The  Stock 
Exchange  will  disseminate  every  15  seconds 
throughout  the  trading  day  via  the  facilities  of  the 
Consolidated  Tape  Association  an  amount 
representing  on  a  per  share  basis  the  sum  of  the 
current  value  of  the  Deposit  Securities  and  the    ■. 
estimated  Cash  Component. 
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Creation  Units.»  Each  Fund  will 
disclose  the  Transaction  Fees  charged 
by  the  Fund  in  its  prospectus  and  the 
method  of  calculating  the  Transaction 
Fees  in  its  statement  of  additional 
information  ("SAI"). 

5.  Orders  to  purchase  Creation  Units 
of  a  Fund  wiU  be  placed  with  the 
Adviser,  in  ite  role  as  principal 
underwriter  and  distributor  to  the  Trust. 
The  Adviser  will  issue,  and  maintain 
records  of.  confirmations  of  acceptance 
to  purchasers  of  Creation  Units  and  will 
also  be  responsible  for  delivering 
prospectuses  to  purchasers  of  Creation 
Units. 

6.  Persons  purchasing  Creation  Units 
from  a  Fund  may  hold  the  Shares  or  sell 
some  or  all  of  them  in  the  secondary 
market.  Shares  of  the  Funds  will  be 
listed  on  the  NYSE  or  other  U.S. 
national  securities  exchange,  as  defined 
in  section  2(a)(26)  of  the  Act  (each, 
including  NYSE,  a  "Stock  Exchange") 
and  traded  in  the  secondary  market  in 
the  same  manner  as  other  equity 
securities.  A  Stock  Exchange  specialist 
will  be  assigned  to  make  a  market  in 
Shares.  The  price  of  Shares  traded  on  a 
Stock  Exchange  will  be  based  on  a 
current  bid/offer  market.  Each  Share  is 
currently  expected  to  have  a  market 
value  of  between  $6.70  and  $26.66. 
Transactions  involving  the  sale  of 
Shares  in  the  secondary  market  will  be 
subject  to  customary  brokerage 
conunissions  and  charges. 

7.  Applicants  expect  that  purchasers 
of  Creation  Units  will  include 
institutional  investors  and  arbitrageurs 
(which  could  include  institutional 
investors),  llie  Stock  Exchange 
specialist,  in  providing  for  a  fair  and 
orderly  secondary  market  for  Shares, 
also  may  purchase  Creation  Units  for 
use  in  its  market-making  activities. 
Applicants  expect  that  secondary 
market  purchasers  of  Shares  will 
include  both  instituGonal  and  retail 
investors.'  Applicants  expect  that  the 
price  at  which  the  Shares  trade  will  be 
discipline  by  arbitrage  opportunities 
created  by  the  ability  to  continually 
purchase  or  redeem  Creation  Units  at 
their  NAV,  which  should  ensure  that 
the  Shares  will  not  trade  at  a  material 
discount  or  premium  in  relation  to  their 
NAV. 

8.  Shares  will  not  be  individually 
redeemable.  Shares  will  only  be 


■When  a  Fund  permits  a  purchaser  to  substitute 
cash  for  Deposit  Securities,  the  purchaser  may  be 
assessed  an  additional  fee  to  o%et  the  brokerage 
and  other  transaction  costs  associated  with  using 
cash  to  purchase  the  requisite  Deposit  Securities. 

'  Shares  will  be  registered  in  book-entry  form 
only.  DTC  or  its  nominee  will  be  the  registered 
owner  of  all  outstanding  Shares.  DTC  or  its 
participants  vtrill  maintain  records  reflecting  the 
beneficial  owners  of  Shares. 


redeemable  in  Creation  Units  through  a 
Fund.  To  redeem,  an  investor  will  have 
to  accumulate  enough  Shares  to 
constitute  a  Creation  Unit.  An  investor 
redeeming  a  Creation  Unit  generally 
will  receive  a  portfolio  of  securities 
("Fund  Securities")  plus  a  "Cash 
Redemption  Amount."  The  Cash 
Redemption  Amount  is  cash  in  an 
amount  equal  to  the  difference  between 
the  NAV  of  the  Shares  being  redeemed 
and  the  market  value  of  the  Fund 
Securities.  A  redeeming  investor  will 
pay  a  Transaction  Fee  calculated  in  the 
same  maimer  as  a  Transaction  Fee 
payable  in  connection  with  the 
purchase  of  a  Creation  Unit.  An  investor 
may  receive  the  cash  equivalent  of  a 
Fund  Security  upon  its  request  if,  for 
example,  the  investor  were  constrained 
from  effecting  transactions  in  the  Fund 
Security  by  regulation  or  policy,  or  with 
certain  Foreign  Funds,  if  it  is  not 
possible  to  effect  transactions  in-kind  in 
an  applicable  jurisdiction." 

9.  Because  each  Fund  will  redeem 
Creation  Units  in-kind,  a  Fund  will  not 
have  to  maintain  cash  reserves  for 
redemptions.  This  will  allow  the  assets 
of  each  Fund  to  be  committed  as  fully 
as  possible  to  tracking  its  Underlying 
Index.  Accordingly,  applicants  state  that 
each  Fund  will  be  able  to  track  its 
Underlying  Index  more  closely  than 
certain  other  investment  products  that 
must  allocate  a  greater  portion  of  their 
assets  for  cash  redemptions. 

10.  Applicants  state  thatAeither  the 
Trust  nor  any  Fund  will  be  marketed  or 
otherwise  held  out  as  a  "mutual  fund." 
Rather,  applicants  state  that  each  Fund 
will  be  marketed  as  an  "exchange- 
traded  fund."  No  Fund  marketing 
materials  (other  than  as  required  in  the 
prospectus)  will  refer  to  a  Fund  as  an 
"open-end"  or  "mutual  fund,"  except  to 
contrast  a  Fund  with  a  conventional 
open-end  management  investment 
company.  In  all  marketing  materials 
where  the  method  of  obtaining,  buying, 
or  selling  Shares  is  described, 
applicants  will  include  a  statement  to 
the  effect  that  Shares  are  not  redeemable 
through  a  Fund  except  in  Creation 
Units.  The  same  type  of  disclosure  will 
be  provided  in  each  Fund's  prospectus. 
SAI.  advertising  materials,  and  all 
reports  to  shareholders.  The  Funds  will 
provide  copies  of  their  annual  and  semi- 
annual shareholder  reports  to  DTC 
participants  for  distribution  to 
beneficial  holders  of  Shares. 


"  Applicants  note  that  certain  holders  of  Shares  of 
a  Foreign  Fund  may  be  subject  to  unfavorable  tax 
treatment  if  they  ar«  entitleid  to  receive  in-kind 
redemption  proceeds.  The  Trust  may  adopt  a  policy 
vyith  respect  to  such  Foreign  Funds  that  such 
holders  of  Shares  may  redeem  Creation  Units  solely 
for  cash. 


Applicant's  Legal  Analysb 

1.  Applicants  request  an  order  under 
section  6(c)  of  the  Act  granting  an 
exception  from  sections  2(a)(32).  5(a)(1). 
22(d),  22(e)  and  24(d)  of  the  Act  and 
rule  22c-l  under  the  Act;  and  under 
sections  6(c)  and  17(b)  of  the  Act 
granting  an  exemption  from  sections 
17(a)(1)  and  (a)(2)  of  the  Act. 

2.  Section  6(c)  of  the  Act  provides  that 
the  Commission  may  exempt  any 
person,  security  or  transaction,  or  any 
class  of  persons,  securities  or 
transactions,  from  any  provision  of  the 
Act.  if  and  to  the  extent  that  such 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act. 

Sections  5(a)(1)  and  2(a)(32)  of  the  Act 

3.  Section  5(a)(1)  of  the  Act  defines  an 
"open-end  company"  as  a  management 
investment  company  that  is  offering  for 
sale  or  has  outstanding  any  redeemable 
security  of  which  it  is  the  issuer. 
Section  2(a)(32)  of  the  Act  defines  a 
redeemable  security  as  any  security, 
other  than  short-term  paper,  under  the 
terms  of  which  the  holder,  upon  its 
presentation  to  the  issuer,  is  entitled  to 
receive  approximately  his  proportionate 
share  of  the  issuer's  current  net  assets, 
or  the  cash  equivalent.  Because  Shares 
will  not  be  individually  redeemable, 
applicants  request  an  order  that  would 
permit  the  Trust  to  register  as  an  open- 
end  management  investment  company 
and  issue  Shares  that  are  redeemable  in 
Creation  Units  only.  Applicants  state 
that  investors  may  purchase  Shares  in 
Creation  Units  from  each  Fund  and 
redeem  Creation  Units.  Applicants 
further  state  that  because  the  market 
prices  of  Shares  will  be  disciplined  by 
arbitrate  opportunities,  investors  should 
be  able  to  sell  Shares  in  the  secondary 
market  at  prices  that  do  not  vary 
substantially  from  their  NAV. 

Section  22(d)  of  the  Act  and  Rule  22c- 
1  under  the  Act 

4.  Section  22(d)  of  the  Act,  among 
other  things,  prohibits  a  dealer  from 
selling  a  redeemable  security,  which  is 
currendy  being  offered  to  the  public  by 
or  through  a  principal  underwriter, 
except  at  a  current  public  offering  price 
described  in  the  prospectus.  Rule  22c- 
1  under  the  Act  generally  requires  that 
a  dealer  selling,  redeeming,  or 
repurchcuing  a  redeemable  security  do 
so  only  at  a  price  based  on  its  NAV. 
Applicants  state  that  secondary  market 
trading  in  Shares  will  take  place  at . 
negotiated  prices,  not  at  a  current 
ofiiaring  price  described  in  the 
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prospectus,  and  not  at  a  price  based  on 
NAV.  Thus,  purchases  and  sales  of 
Shares  in  the  secondary  market  will  not 
comply  with  section  22(d)  of  the  Act 
and  rule  22c-l  under  the  Act. 
Applicants  request  an  exemption  under 
section  6(c)  from  these  provisions. 

5.  Applicants  asset  that  the  concerns 
sought  to  be  addressed  by  section  22(d) 
of  the  Act  and  rule  22c-l  under  the  Act 
with  respect  to  pricing  are  equally 
satisfied  by  the  proposed  method  of 
pricing  Shares.  Applicants  maintain  that 
while  there  is  little  legislative  history 
regarding  section  22(d),  its  provisions, 
as  well  as  those  of  rule  22c-l,  appear  to 
have  been  designed  to  (a)  prevent 
dilution  caused  by  certain  riskless- 
tiading  schemes  by  principal 
underwriters  and  contract  dealers,  (b) 
prevent  unjust  discrimination  or 
preferential  treatment  among  buyers 
resulting  from  sales  at  different  prices, 
and  (c)  assure  an  orderly  distribution  of 
investment  company  shares  by 
eliminating  price  competition  from 
dealers  offering  shares  at  less  than  the 
published  sales  price  smd  repurchasing 
shares  at  more  than  the  published 
redemption  price. 

6.  Applicants  believe  that  none  of 
these  purposes  will  be  thwarted  by 
permitting  Shares  to  trade  in  the 
secondary  market  at  negotiated  prices. 
Applicants  state  that  (a)  secondary 
market  trading  in  Shares  does  not 
involve  the  Funds  as  parties  and  cannot 
resiilt  in  dilution  of  an  investment  in 
Shares,  and  (b)  to  the  extent  different 
prices  exist  during  a  given  trading  day, 
or  from  day  to  day,  such  variances  occur 
as  a  result  of  third-party  market  forces, 
such  as  supply  and  demand,  not  as  a 
result  of  imjust  or  discriminatory 
manipulation.  Therefore,  applicants 
assert  that  secondary  market 
transactions  in  Shares  will  not  lead  to 
discrimination  or  preferential  treatment 
among  purchasers.  Finally,  applicants 
contend  that  the  proposed  distribution 
system  will  be  orderly  because  arbitrage 
activity  will  ensure  that  the  difference 
between  the  market  price  of  Shares  and 
their  NAV  remains  narrow. 

Section  24(d)  of  the  Act 

7.  Section  24(d)  of  the  Act  provides, 
in  relevant  part,  that  the  prospectus 
delivery  exemption  provided  to  dealer 
transactions  by  section  4(3)  of  the 
Secxirities  Act  does  not  apply  to  any 
transaction  in  a  redeemable  security 
issued  by  an  open-end  investment 
company.  Appliccmts  request  an 
exemption  from  section  24(d)  to  permit 
dealers  selling  Shares  to  rely  on  the 


prospectus  delivery  exemption  provided 
by  section  4(3)  of  the  Securities  Act.^ 

8.  Applicants  state  that  Shares  will  be 
listed  on  a  Stock  Exchange  and  will  be 
traded  in  a  manner  similar  to  other 
equity  securities,  including  the  shares  of 
closed-end  investment  companies. 
Applicants  note  that  dealers  selling 
shares  of  closed-end  investment 
companies  in  the  secondary  market 
generally  are  not  required  to  deliver  a 
prospectus  to  the  purchaser. 

9.  Applicants  contend  that  Shares,  as 
a  listed  security,  merit  a  reduction  in 
the  compliance  costs  and  regulatory 
burdens  resulting  from  the  imposition  of 
prospectus  delivery  obligations  in  the 
secondary  market.  Because  Shares  will 
be  exchange-listed,  prospective 
investors  will  have  access  to  several 
types  of  market  information  about 
Shares.  Applicants  state  that 
information  regarding  market  price  and 
volume  will  be  continually  available  on 
a  real-time  basis  throughout  the  day  on 
brokers'  computer  screens  and  other 
electronic  services.  The  previous  day's 
closing  price  and  volume  information 
for  Shares  also  will  be  published  daily 
in  the  financial  section  of  newspapers. 
In  addition,  the  Trust's  website  includes 
quantitative  information  updated  on  a 
daily  basis,  including,  for  each,  Fimd, 
daily  trading  volimie,  the  previous 
business  day's  NAV  and  the  reported 
closing  price.  The  website  will  also 
include,  for  each  Fimd,  a  calculation  of 
the  premium  or  discount  of  the  mid- 
point of  the  bid-ask  spread  at  the  time 
of  calculation  of  the  NAV  (the  "Bid/ Ask 
Price")  against  NAV,  and  data  in  chart 
format  displaying  the  frequency 
distribution  of  discounts  and  premiums 


^  Applicants  do  not  seek  relief  from  the 
prospectus  delivery  requirement  for  non-secondary 
market  transactions,  including  purchases  of 
Creation  Units  or  those  involving  an  underwriter. 
Applicants  stat  that  persons  purchasing  Creation 
Units  will  be  cautioned  in  a  Fund's  prospectus  that 
some  activities  on  their  part  may,  depending  on  the 
circumstances,  result  in  their  being  deemed 
statutory  underwriters  and  subject  them  to  the 
prospectus  delivery  and  liability  provisions  of  the 
Securities  Act.  For  example,  a  broker-dealer  firm 
and/ or  its  client  may  be  deemed  a  statutory 
underwriter  if  it  takes  Creation  Units  after  placing 
an  order  with  the  Adviser,  breaks  them  down  into 
the  constituent  Shares,  and  sells  Shares  directly  to 
its  customers,  or  if  it  chooses  to  couple  the 
purchase  of  a  supply  of  new  Shares  with  an  active 
selling  effort  involving  solicitation  of  secondary 
market  demand  for  Shares.  A  Fund's  prospectus 
will  state  that  whether  a  person  is  an  underwriter 
depends  upon  all  the  facts  and  circumstances 
pertaining  to  that  person's  activities.  A  Fund's 
prospectus  also  will  state  that  dealers  who  are  not 
"underwriters"  but  are  participating  in  a 
distribution  (as  contrasted  to  ordinary  secondary 
market  trading  transactions),  and  thus  dealing  with 
Shares  that  are  part  of  an  "unsold  allotment"  within 
the  meaning  of  section  4(3)(C)  of  the  Securities  Act, 
would  be  unable  to  take  advantage  of  the 
prospectus  delivery  exemption  provided  by  section 
4(3)  of  the  Securities  Act. 


of  the  Bid/ Ask  Price  against  the  NAV, 
within  appropriate  ranges,  for  each  of 
the  four  previous  calendar  quarters.'" 
The  Trust's  website  also  contains 
information  with  respect  to  the  portfolio 
securities  of  each  Fund,  including  their 
names,  numbers  of  shares  held  by  the 
Fund  and  the  percentages  of  the  Fund's 
portfolio,  and  reported  closing  prices  of 
such  securities. 

10.  Investors  also  will  receive  a 
Product  Description  describing  a  Fund 
and  its  Shares.  Applicants  state  that, 
while  not  intended  as  a  substitute  for  a 
Prospectus,  the  Product  Description  will 
contain  information  about  Shares  that  is 
tailored  to  meet  the  needs  of  investors 
purchasing  Shares  in  the  secondary 
market. 

Sections  17(a)(1)  and  (2)  of  the  Act 

11.  Section  17(a)  of  the  Act  generally 
prohibits  an  affiliated  person  of  a 
registered  investment  company,  or  an 
affiliated  person  of  such  a  person,  from 
selling  any  security  to  or  purchasing  any 
security  from  the  company.  Section 
2(a)(3)  of  the  Act  defines  "affiliated 
person"  to  include  any  person  directly 
or  indirectly  owning,  controlling,  or 
holding  with  power  to  vote  5%  or  more 
of  the  outstanding  voting  securities  of 
the  other  person  and  any  person  directly 
or  indirectly  controlling,  controlled  by, 
or  under  common  control  with,  the 
other  person.  Section  2(a)(g)  of  the  Act 
provides  that  a  control  relationship  will 
be  presimied  where  one  person  owns 
25%  or  more  of  another  person's  voting 
seciuities.  Applicants  state  that  because 
the  definition  of  "affiliated  person" 
includes  any  person  owning  5%  or  more 
of  an  issuer's  outstanding  voting 
securities,  every  purchaser  of  a  Creation 
Unit  will  be  affiliated  with  the  Fund  so 
long  as  fewer  than  twenty  Creation 
Units  are  in  existence,  and  any 
purchaser  that  own»  25%  or  more  of  a 
Fund's  outstanding  Shares  will  be 
affiliated  with  a  Fund.  Applicants 
request  an  exemption  from  section  1 7(a) 
under  section  6(c)  and  17(b),  to  permit 
persons  that  are  affiliated  persons  of  the 
Fimds  solely  by  virtue  of  a  5%  or  25% 
ownership  interest  (or  affiliated  persons 
of  such  affiliated  persons  that  are  not 
otherwise  affiliated  with  the  Funds)  to 
purchase  and  redeem  Creation  Units 
through  "in-kind"  transactions. 

12.  Section  17(b)  of  the  Act  authorizes 
the  Commission  to  exempt  a  proposed 
transaction  from  section  17(a)  of  the  Act 
if  evidence  establishes  that  the  terms  of 
the  transaction,  including  the 


'0  The  Bid/ Ask  Price  per  Share  of  a  Fund  is 
determined  using  the  highest  bid  and  the  lowest 
offer  on  the  Stock  Exchange  at  the  time  of 
calculation  of  such  Fund's  NAV. 
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consideration  to  be  paid  or  received,  are 
reasonable  and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned,  and  the  proposed 
transaction  is  consistent  with  the 
policies  of  the  registered  investment 
company  and  the  general  provisions  of 
the  Act.  Applicants  contend  that  no 
useful  purpose  would  be  served  by 
prohibiting  the  affiliated  persons  of  a 
Fund  described  above  bom  purchasing 
or  redeeming  Creation  Units  through 
"in-kind"  transactions.  The  composition 
of  a  Fund  Deposit  made  by  a  purchaser 
or  the  Fund  Securities  and  Cash 
Redemption  Amoimt  given  to  a 
redeeming  investor  will  be  the  same 
regardless  of  the  investor's  identity,  and 
will  be  valued  under  the  same  objective 
standards  applied  to  valuing  the 
Portfolio  Securities.  Therefore, 
applicants  state  that  "in-kind" 
purchases  and  redemptions  will  afford 
no  opportunity  for  the  affiliated  persons 
described  above  to  effect  a  transaction 
detrimental  to  the  other  holders  of  its 
Shares.  Applicants  also  believe  that  "in- 
kind"  piuchases  and  redemptions  will 
not  result  in  abusive  self-dealing  or 
overreaching  by  affiliated  persons  of  the 
Funds. 

Section  22(e)  of  the  Act 

13.  Section  22(e)  of  the  Act  generally 
prohibits  a  registered  investment 
company  from  suspending  the  right  of 
redemption  or  postponing  the  date  of 
payment  of  redemption  proceeds  for 
more  than  seven  days  after  the  tender  of 
a  security  for  redemption.  Applicants 
state  that  local  market  delivery  cycles 
for  transferring  Fund  Securities  to 
redeeming  investors,  together  with  local 
market  holiday  schedules,  will  require  a 
delivery  process  in  excess  of  seven 
calendar  days  for  Foreign  Funds  in 
certain  circimistances  during  the 
calendar  year.  Applicants  request  relief 
tmder  section  6(c)  irom  section  22(e)  so 
that  Foreign  Funds  may  pay  redemption 
proceeds  up  to  10  calendar  days  after 
the  tender  of  Shares  for  redemption.' ' 
At  all  other  times,  and  except  as 
disclosed  in  the  prospectus.  Product 
Description  or  SAI  for  a  Foreign  Fund, 
applicants  expect  that  the  Fimds  will  be 
able  to  deliver  redemption  proceeds 
within  seven  days.'^  With  respect  to 


"  Specifically,  applicants  request  that  both  the 
Fresco  Dow  Jones  STOXX  50  Fund  and  the  Fresco 
Dow  Jones  Euro  Stoxx  50  Fund  be  permitted  to 
make  redemption  payments  up  to  10  calendar  days 
after  the  tender  of  a  Creation  Unit  for  redemption. 

"  Rule  15c6-l  under  the  Exchange  Act  requires 
that  most  securities  transactions  be  settled  within 
three  business  days  of  the  trade.  Applicants 
acknowledge  that  no  relief  obtained  from  the 
requirements  of  section  22(e)  will  affect  any 
obligations  applicants  may  have  under  rule  15c6- 
1. 


futxure  Foreign  Fimds,  applicants  seek 
the  same  relief  from  section  22(e)  only 
to  the  extent  that  circumstances  similar 
to  those  described  herein  exist. 

14.  The  principal  reason  for  the 
requested  exemption  is  that  settlement 
of  redemptions  for  the  Foreign  Funds  is 
contingent  not  only  on  the  settlement 
cycle  of  the  United  States  market,  but 
also  on  currently  practicable  delivery 
cycles  in  local  markets  for  underlying 
foreign  securities  held  by  the  Foreign 
Funds.  Applicants  believe  that  the 
Foreign  Fimds  will  be  able  to  comply 
with  the  delivery  requirements  of 
section  22(e),  expect  where  the  holiday 
schedule  applicable  to  the.specific 
foreign  market  will  not  permit  delivery 
of  redemption  proceeds  within  seven 
calendar  days. 

15.  Applicants  state  that  section  22(e) 
of  the  Act  was  designed  to  prevent 
unreasonable,  undisclosed  and 
unforeseen  delays  in  the  payment  of 
redemption  proceeds.  Applicants  assert 
that  their  requested  relief  will  not  lead 
to  the  problems  section  22(e)  was 
designed  to  prevent.  Applicants  state 
that  the  local  holidays  relevant  to  each 
Foreign  Fimd,  as  in  effect  in  a  given 
year,  will  be  listed  in  the  relevant 
Foreign  Fund's  prospectus,  Product 
Description,  and/or  SAI.  Applicants 
further  state  that  the  SAI  will  disclose 
those  local  holidays  (over  the  period  of 
at  least  one  year  following  the  date  of 
the  SAI),  if  any,  that  are  expected  to 
prevent  the  delivery  of  redemption 
proceeds  in  seven  calendar  days,  and 
state  the  maximum  number  of  days 
needed  to  deliver  the  proceeds  for  each 
Foreign  Fund. 

Applicants'  Conditioiis 

Applicants  agree  that  any  order 
granting  the  requested  relief  will  be 
subject  on  the  following  conditions: 

1.  Applicants  will  not  register  any 
Future  Fund  by  means  of  filing  a  post- 
effective  amendment  to  a  Trust's 
registration  statement  or  by  any  other 
means,  unless  (a)  applicant  have 
requested  and  received  with  respect  to 
such  Future  Fund,  either  exemptive 
relief  from  the  Commission  or  a  no- 
action  letter  from  the  Division  of 
Investment  Management  of  the 
Commission;  or  (b)  the  Future  Fund  will 
be  listed  on  a  Stock  Exchange  without 
the  need  for  a  filing  pursuant  to  rule 
19l>-4  under  the  Exchange  Act. 

2.  Each  Fund's  prospectus  and 
Product  Description  will  clearly 
disclose  that,  for  purposes  of  the  Act, 
Shares  are  issued  by  the  Fimd  and  that 
the  acquisition  of  Shares  by  investment 
companies  is  subject  to  the  restrictions 
of  section  12(d)(1)  of  the  Act. 


3.  As  long  as  the  Trust  operates  in 
reliance  on  the  requested  order,  the 
Shares  will  be  listed  on  a  Stock 
Exchange. 

4.  Neither  the  Trust  nor  any  Fund  will 
be  advertised  or  marketed  as  an  open- 
end  fimd  or  a  mutual  fund.  Each  Fund's 
prospectus  will  prominently  disclose 
that  the  Shares  are  not  individually 
redeemable  shares  and  will  disclose  that 
the  owners  of  the  Shares  may  acquire 
those  Shares  from  the  Fund  and  tender 
those  Shares  for  redemption  to  the  Fund 
in  Creation  Units  only.  Any  advertising 
material  that  describes  the  purchase  or 
sale  of  Creation  Units  or  refers  to 
redeemability  will  prominently  disclose 
that  the  Shares  are  not  individually 
redeemable  and  that  owners  of  the 
Shares  may  acquire  those  Shares  from 
the  Fund  and  tender  those  Shares  for 
redemption  to  the  Fund  in  Creation 
Units  only. 

5.  The  website  for  the  Trust,  which  is 
and  will  publicly  accessible  at  no 
charge,  will  contain  the  following 
information,  on  a  per  Share  basis,  for 
each  Fund:  (a)  The  prior  business  day's 
NAV  and  the  Bid/ Ask  Price,  and  a 
calculation  of  the  premium  or  discount 
of  the  Bid/ Ask  Price  against  such  NAV; 
and  (b)  data  in  chart  format  displaying 
the  frequency  distribution  of  discounts 
and  premiums  of  the  daily  Bid/ Ask 
Price  against  the  NAV.  within 
appropriate  ranges,  for  each  of  the  four 
previous  calendar  quarters.  In  addition, 
the  Product  Description  for  each  Fund 
will  state  that  the  website  for  the  Fund 
has  information  about  the  premiums 
and  discounts  at  which  the  Fund's 
Shares  have  traded. 

6.  The  prospectus  and  annual  report 
for  each  Fund  will  also  include:  (a)  the 
information  listed  in  condition  5(b),  (i) 
in  the  case  of  the  prospectus,  for  the 
most  recently  completed  year  (and  the 
most  recently  completed  quarter  or 
quarters,  as  applicable)  and  (ii)  in  the 
case  of  the  annual  report,  for  the 
immediately  preceding  five  years,  as 
applicable;  and  (b)  the  following  data, 
calculated  on  a  per  Share  basis  for  one. 
five  and  ten  year  periods  (or  life  of  the 
Funds),  (i)  the  cumulative  total  return 
and  the  average  annual  total  return 
based  on  NAV  and  Bid/ Ask  Price,  and 
(ii)  the  cumulative  total  return  of  the 
relevant  Underlying  Index. 

7.  Before  a  Fund  may  rely  on  the 
order,  the  Commission  will  have 
approved,  pursuant  to  rule  l9b—4  under 
the  Exchange  Act,  a  Stock  Exchange  rule 
requiring  Stock  Exchange  members  and 
member  organizations  effecting 
transactions  in  Shares  in  deliver  a 
Product  Description  to  purchasers  of 
Shares, 
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For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  02-24291  Filed  9-24-02;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[RMeaM  No.  34-46507;  File  No.  SR-CBOE- 
2002-54] 


Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Profwsed  Rule  Change  by  the 
Chicago  Board  Options  Exchange,  Inc. 
Proposing  To  Allow  the  Listing  of 
Options  on  Exchange  Traded  Funds  at 
$1  Strike  Price  Intervals 

September  17,  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on 
September  12,  2002,  the  Chicago  Board 
Options  Exchange,  Inc.  ("CBOE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  n,  and 
ni  below,  which  Items  have  been 
prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self>Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

CBOE  proposes  to  list  options  at  $1 
stnke  price  intervals  on  securities 
("Units")  that  represent  interests  in 
registered  investment  companies  (or 
series  thereof)  organized  as  open-ended 
management  investment  companies, 
unit  investment  trusts,  or  similar 
entities  that  are  principally  traded  on  a 
national  securities  exchange  or  through 
the  facilities  of  a  national  seciuities 
association,  and  that  meet  all  criteria  of 
Interpretation  and  Policy  .06  to  CBOE 
Rule  5.3.,  commonly  referred  to  as 
"Exchange  Traded  Funds"  or  "ETFs." 
The  text  of  the  proposed  rule  change 
appears  below.  New  text  is  in  italics. 

CBOE  Rule  5.5:  Series  of  Option 
Contracts  Open  for  Trading 

(aHc)  No  Change. 
*  *  *  Interpretations  and  Policies 

.01-.07    No  change. 
.08    Notwithstanding  Interpretation 
and  Policy  .01  above,  and  except  for 


options  on  Units  covered  under 
Interpretation  and  Policies  .06  and  .07 
above,  the  interval  between  strike  prices 
of  series  of  options  on  Units,  as  defined 
under  Interpretation  and  Policy  .06  to 
Rule  5.3,  will  be  $1  or  greater  where  the 
strike  price  is  $200  or  less. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  disciissed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Purpose 

CBOE  proposes  to  amend  CBOE  Rule 
5.5  by  adding  Interpretation  and  Policy 
.08,  which  would  provide  for  $1  strike 
price  intervals  for  options  traded  on 
ETFs.  Additionally,  the  interval  of  strike 
prices  for  options  on  ETFs  can  be  $1 
only  where  the  strike  price  is  at  $200  or 
less. 

CBOE  contends  that  this  proposed 
amendment  is  consistent  with  the  strike 
price  intervals  established  for  options 
on  ETFs  on  the  American  Stock 
Exchange  LLC  ("Amex"),  the 
Philadelphia  Stock  Exchange,  Inc. 
("Phlx"),  and  the  International 
Securities  Exchange,  Inc.  ("ISE").^ 
Furthermore,  the  CBOE  ciurently  trades 
options  on  certain  ETFs  at  $1  strike 
price  intervals."*  Specifically,  that 
proposed  rule  change  allowed  for  $1 
strike  price  intervals  for  options  on 
Nasdaq-100  Index  ETFs  ("QQQ")  and 
was  based  on  similar  Amex  rules 
relating  to  strike  price  intervals  for 
options  on  ETFs. 


'15U.S.C78s(b)(l). 
M7CFR240.19b-4. 


^  See  Securities  Exchange  Act  Release  Nos.  40157 
(July  1. 1998),  63  FR  37426  (Amex  approval  order): 
44037  (March  2.  2001),  66  FR  14613  (March  13, 
2001)  (ISE  approval  order);  and  44055  (March  8, 
2001).  66  FR  15310  (March  16.  2001)  (Phbc). 
Although  the  Phbc  proposal  granted  SI  strike  price 
intervals  for  trading  on  the  general  term  "ETFs," 
CBOE  believes  that  it  would  be  more  accurate, 
under  CBOE  rules,  to  clarify  the  specific  definition 
of  an  ETF  by  granting  the  SI  strike  price  intervals 
to  those  Units  provided  for  under  Interpretation  and 
PoUcy  .06  to  CBOE  Rule  5.3. 

*  See  Securities  Exchange  Act  Release  No.  44147 
(April  3.  2001),  66  FR  18676  (April  10.  2001). 


Lastly,  CBOE  affirms  that  it  has  the 
necessary  systems  capacity  to  support 
any  additional  series  of  options  that 
may  be  added  pursuant  to  the  proposed 
rule  change.  Further,  CBOE  has  been 
advised  by  Options  Price  Reporting 
Authority  ("OPRA")  that  is  has  the 
capacity  to  support  any  additional  series 
of  options  that  may  be  added  pursuant 
to  the  proposed  rule  change.^ 

(2)  Statutory  Basis 

The  CBOE  believes  that  the  proposed 
rule  change  is  consistent  with  section 
6(b)  of  the  Act,^  in  general,  and  furthers 
the  objectives  of  section  6(b)(5), ^  in 
particiilar,  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  prevent  fraudulent  and 
manipulative  acts  and,  in  general,  to 
protect  investors  and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  not 
necessary  or  appropriate  in  furtherance 
of  the  piuposes  of  ihe  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Efifectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
efiiective  pursuant  to  section  19(b)(3)(A) 
of  the  Act  B  and  subparagraph  (f)(6)  of 
Rule  19b-4  ^  thereunder  because  the  , 
Exchange  has  designated  the  proposed 
rule  change  as  one  that  does  not:  (i) 
Significantly  affect  the  protection  of 
investors  or  the  public  interest;  (ii) 
impose  any  significant  burden  on 
competition;  (iii)  become  operative  for 
30  days  from  the  date  on  which  it  was 
filed,  or  such  shorter  time  as  the 
Commission  may  designate;  and  the 
Exchange  has  given  the  Commission 
written  notice  of  its  intention  to  file  the 
proposed  rule  change  at  least  five 
business  days  prior  to  filing.  At  any 
time  within  60  days  of  the  filing  of  such 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 


^  See  letter  from  Joseph  P.  Corrigan,  Executive 
Director,  OPRA,  to  William  Spedi.  Director  of 
Research,  CBOE.  dated  September  11.  2002. 

815U.S.C.  78fa>). 

M5  U.S.C  78flb)(5). 

"ISU.S.C.  78s(b)(3KA). 

« 17  CFR  240.19b-4(f)(6). 
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that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  fijrtherance  of  the  purposes  of  the 
Act. 

Under  Rule  19b-4(f)(6)(iii)  of  the 
Act,^°  the  proposal  does  not  become 
operative  for  30  days  after  the  date  of  its 
filing,  or  such  shorter  time  as  the 
Commission  may  designate  if  consistent 
with  the  protection  of  investors  and  the 
public  interest  and  the  Exchange  is 
required  to  give  the  Commission  written 
notice  of  its  intention  to  file  the 
proposed  rule  change  at  least  five 
business  days  prior  to  filing.  The 
Exchange  has  requested  that  the 
Commission  waive  the  30-day  operative 
date  and  the  five-day  pre-filing  notice 
requirement  in  order  for  it  to  implement 
the  proposed  rule  change  as  quickly  as 
possible.  The  CBOE  contends  that  the 
proposed  rule  is  substantially  similar  to 
comparable  rules  of  the  Amex,  ISE,  and 
Phlx.  The  Commission,  consistent  with 
the  protection  of  investors  and  the 
public  interest,  has  determined  to  waive 
the  30-day  operative  period  as  well  as 
the  five-day  pre-filing  notice 
requirement,"  and,  therefore,  the 
proposal  is  effective  and  operative  upon 
filing  with  the  Commission. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 


SR-CBOE-2002-54  and  should  be 
submitted  by  October  16.  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.12 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  02-24294  Filed  9-24-02;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[RelMMe  No.  34-46514;  HI*  Na  SfMSE- 
2001-19] 

Sotf-Regulatory  OrganizatioM;  Order 
Approving  PropoMd  Rule  Change  and 
Notica  of  Rling  and  Order  Granting 
Acceleratad  Approval  to  Amandmant 
No.  1  to  the  Proposed  Rule  Change  by 
the  Intaniatlonal  Securltiea  Exchange 
LLC  Relating  to  Facilitation  of 
Cuatomar  Orders 

September  18,  2002. 
I.  Introduction 

On  May  30,  2001,  the  International 
Seciu-ities  Exchange  LLC  ("ISE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act") '  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
reduce  the  exposure  time  required  for 
the  facilitation  of  customer  orders 
through  the  Exchange's  Facilitation 
Mechanism  from  30  seconds  to  five 
seconds.  Notice  of  the  proposed  rule 
change  was  published  for  comment  in 
the  Federal  Register  on  August  6,  2001. ^ 
The  Commission  received  thirteen 
comment  letters  regarding  the  proposal  ^ 


">  17  CFR  240.19b-4(f)(6)(Ui). 

"For  purposes  only  of  waiving  the  five-day  pr«- 
flling  notice  requirement  and  the  30-day  operative 
period  for  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  IS 
U.S.C.  78c(f). 


« 17  CFR  200.30-3(a)(12). 

'  15  U.S.C.  78s(b)(l). 

2  17CFR240.19b-«. 

'  See  Securities  Exchange  Act  Release  No.  44612 
(July  27,  2001),  66  FR  41074  ("Notice"). 

*  See  letters  to  Jonathan  G.  Katz.  Secretary. 
Commission,  from:  Joel  Greenberg,  Managing 
Director,  Susquehanna  International  Group,  LLP, 
dated  August  16,  2001  ("Susquehaima  Letter  I"); 
Arthur  Duquette.  Senior  Managing  Director,  Bear. 
Steams  &  Co.  Inc..  dated  August  24,  2001  (Bear 
Steams  Letter);  Edward  J.  Joyce,  President  and  Chief 
Operating  Officer,  Chicago  Board  Options 
Exchange.  Incorporated  ("CBOE").  dated  August  27, 
2001  ("CBOE  Letter  I ');  Thomas  N.  McManus. 
Executive  Director  and  Counsel,  Morgan  Stanley  & 
Co.  Incorporated,  dated  August  27,  2001  ("Morgan 
Stanley  Letter");  Juan  Carlos  Pinilla.  Managing 
Director,  Equity  Derivatives  Group,  J.P.  Morgan 
Securities  Inc.,  dated  August  27.  2001  ("J.P.  Morgan 
Letter");  Arthur  S.  Margulis,  Jr.,  Managing 
Principal.  Hull  Trading  Company,  LLC,  dated 
August  30,  2001  ("Hull  Letter"):  Michael  J.  Ryan, 
Executive  Vice  President  and  General  Counsel, 
American  Stock  Exchange  LLC  ("Amex"),  dated 
August  29.  2001  ("Amex  Letter  I");  Matthew  D. 
Wayne,  Chief  Legal  Officer.  Knight  Financial 


and  two  letters  from  the  ISE  responding 
to  the  assertions  of  commenters  who 
opposed  its  proposal.^  On  January  3, 
2002,  the  ISE  filed  Amendment  No.  1  to 
the  proposed  rule  change,  amending  the 
proposal  to  provide  for  an  exposure 
period  of  10  seconds.^  This  order 
approves  the  proposed  rule  change,  as 
amended,  grants  accelerated  approval  of 
Amendment  No.  1,  and  solicits 
comments  from  interested  persons  on 
that  amendment. 

n.  Description  of  the  Proposal 

ISE  rules  provide  that  an  Electronic 
Access  Member  ("EAM")  generally  may 
not  trade  as  principal  against  an  order 
of  a  customer  that  it  is  representing  as 
an  agent  unless  the  EAM:  (1)  Enters  the 
customer  order  into  the  market  and 
waits  at  least  30  seconds  before  entering 
its  counter  proprietary  order;  (2)  has 
been  bidding  or  offering  on  the 
Exchange  on  behalf  of  its  proprietary 
accoimt  at  least  30  seconds  prior  to 
receiving  the  customer  order;  or  (3)- 
makes  use  of  the  Exchange's 
"Facilitation  Mechanism."  ^ 

When  an  EAM  enters  a  customer 
order  into  this  Facilitation  Mechanism, 
a  broadcast  message  alerts  members  of 
the  Exchange's  electronic  "crowd" — 
market  makers  and  other  members  with 
proprietary  orders  in  the  relevant  series 
at  the  inside  bid  or  offer  on  the  ISE 
trading  system — ^to  the  size  and  price  of 
the  proposed  facilitation.  Crowd 
participants  may  indicate  within  a  given 
time  period  (currently  30  seconds) 
whether  they  want  to  participate  in  the 
facilitation  of  the  customer  order  at  the 
proposed  facilitation  price.  Crowd 
participants  may  also  indicate  that  they 
are  willing  to  participate  in  the 
facilitation  of  the  customer  order  at  a 
price  better  than  the  proposed 
facilitation  price.  If,  however,  this  better 


Producte,  LLC.  dated  September  14,  2001  ("Knight 
Letter");  Thomas  A.  Bond.  Chief  Operating  Officer, 
Lee  E.  Tenzer  Trading  Company,  dated  November 
9,  2001  ("Letco  Letter");  Edward  J.  Joyce,  President 
and  Chief  Operating  Officer,  CBOE,  dated 
November  14.  2001  ("CBOE  Letter  II ");  Edward  J. 
Joyce.  President  and  Chief  Operating  Officer,  CBOE. 
dated  February  25,  2002  ("CBOE  Utter  in ");  Gerald 
D.  O'Coimell,  Associate  Director,  Susquehanna 
hjteraational  Group,  LLP,  dated  March  6,  2002 
("Susquehanna  Letter  U ");  and  Michael ).  Ryan. 
Executive  Vice  President  and  General  Counsel, 
Amex.  dated  April  17,  2002  ("Amex  Letter  II"). 

»  See  letters  from  Michael  Simon,  Senior  Vice 
President  and  Secretary,  ISE,  to  Jonathan  G.  Katz, 
Secretary.  (Commission,  dated  Septeml>er  25,  2001, 
and  October  5,  2001  ("ISE  Letter  I"  and  "ISE  Letter 
II,"  respectively). 

•See  letter  from  Michael  Simon.  Senior  Vice 
President  and  General  Counsel,  ISE,  to  Nancy 
Sanow,  Assistant  Director,  Commission,  dated 
January  2,  2002. 

'  ISE  Rule  717(d).  To  use  the  Facilitation 
Mechanism,  an  EAM  must  be  willing  to  facilitate 
the  entire  size  of  the  customer  order.  See  ISE  Rule 
716(d). 
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price  is  equal  to  or  better  than  the  ISE 
best  bid  or  offer,  the  crowd  participant 
must  indicate  its  willingness  to 
participate  in  the  fecilitation  of  the 
customer  order  by  entering  an  order  or 
changing  its  quote  on  the  Exchange's 
trading  system,  not  through  the 
Facilitation  Mechanism. 

Public  customer  orders  that  have  been 
entered  on  the  Exchange's  trading 
system  that  are  priced  equal  to  or  better 
than  the  facilitation  price  have  priority, 
and  are  given  the  right  to  trade  against 
the  customer  order  being  facilitated  at 
the  facilitation  price.  After  any  such 
public  customer  orders  have  been 
satisfied,  the  EAM  is  entitled  to  trade 
against  40%  of  the  original  size  of  the 
customer  order  being  facilitated.  Any 
responses  at  the  facilitation  price 
entered  by  crowd  participants  through 
the  Facihtation  Mechanism,  or  other 
orders  and  quotes  at  the  facilitation 
price  entered  on  the  Exchange's  trading 
system  by  crowd  participants  or  other 
ISE  members,  share  in  the  remainder  of 
the  order  being  facilitated 
proportionally  according  to  the  size  they 
have  indicated. 

If,  however,  any  crowd  participants 
have  indicated  a  willingness  to 
participate  at  a  price  that  improves 
upon  the  facilitation  price — through  the 
Facilitation  Mechanism  where 
appropriate,  or  by  entering  orders  or 
changing  their  quotes  on  the 
Exchange — they  take  priority  over  the 
EAM.  In  addition,  any  other  ISE 
members  that  have  entered  orders  on 
the  Exchange  that  are  superior  to  the 
facilitation  price  similarly  take  priority 
over  the  EAM.^ 

Under  the  ISE's  current  rules,  the 
electronic  crowd  is  given  30  seconds  to 
respond.  Moreover,  to  indicate  a 
willingness  to  facilitate  an  order  at  an 
improved  price  that  is  equal  to  or  better 
than  the  best  bid  or  offer  on  the 
Exchange,  a  crowd  participant  must 
change  its  quote  or  order  at  least  10 
seconds  before  the  end  of  this  exposiue 
period.  The  ISE  now  proposes  to  amend 
its  rules  to  reduce  the  exposure  period 
from  30  seconds  to  10  seconds.  The 
proposed  rule  change  would  also 
eliminate  as  uimecessary  the 
requirement  that,  to  improve  the 
facilitation  price  at  a  price  equal  to  or 
better  than  the  ISE  best  bid  or  offer,  a 
member  must  change  its  quotation  or 
enter  an  order  at  least  10  seconds  prior 
to  the  expiration  of  the  exposure  period. 

In  explaining  the  purpose  of  its 
proposal,  the  ISE  states  that  the 


Facilitation  Mechanism  has  failed  to 
capture  significant  facilitation  order 
flow.  The  ISE  further  states  that  its 
members  explain  that  the  current  30- 
second  exposure  requirement  is  a 
primary  reason  why  they  do  not  use  this 
mechanism.  The  Exchange  maintains 
that  the  rules  of  other,  floor-based 
options  exchanges  permit  a  member  to 
facilitate  a  customer  order  by  taking  it 
to  the  floor,  exposing  it  for  an  instant  by 
aimouncing  it  to  the  trading  crowd,  and 
then  inmiediately  trading  against  a 
guaranteed  percentage  of  the  order.^ 
Thus,  the  ISE  argues,  a  reduction  of  the 
exposure  period  on  its  own  Facilitation 
Mechanism  is  necessary  to  allow  it  to 
compete  on  an  equal  footing  with  other 
exchanges  to  attract  facilitation  order 
flow. 

The  ISE  believes  that  this  shortened 
exposure  period  would  be  fully 
consistent  with  the  electronic  natiire  of 
its  trading  system.  According  to  the 
Exchange,  ISE  members  have 
implemented,  or  have  the  ability  to 
implement,  systems  that  monitor  the 
Facilitation  Mechanism  broadcast 
messages  and  can  automatically  respond 
based  upon  pre-set  parameters.  In  this 
electronic  environment,  the  Exchange 
states,  it  is  not  necessary  to  provide  an 
exposure  time  sufficiently  long  to 
permit  a  person,  in  all  cases,  to 
manually  respond  to  a  facilitation 
broadcast  in  order  to  provide  the 
opportimity  for  crowd  interaction.  Thus, 
the  Exchange  believes  that  an  exposure 
period  of  ten  seconds  would  permit 
exposure  of  orders  on  the  ISE  in  a 
manner  consistent  with  its  electronic 
market  while  addressing  the  Exchange's 
competitive  concerns. 

ni.  Summary  of  Comments 

In  the  Notice,  the  Commission 
solicited  views  generally  from  interested 
persons  on  any  aspect  of  the  proposed 
rule  change.  In  addition,  the 
Commission  requested  that  commenters 
express  their  views  on:  (1)  Whether 
electronic  programs  or  systems  are 
available  that  would  enable  ISE 
members  to  monitor  the  FacilitatioD- 
Mechanism  broadcast  messages  and 
automatically  respond  based  upon  pre- 


■  when  orders  and  quotes  improve  upon  the 
proposed  facilitation  price  but  cannot  fill  the  entire 
order  being  facilitated,  customers  participate  at  the 
facilitation  price,  while  non-customers  trade  at  the 
improved  price  to  which  they  committed. 


«  See  Commentary  .02  to  Rule  9S0(d)  of  the 
American  Stock  Exchange  ("Amex"),  Rule  6.74(d) 
of  the  CBOE.  and  Rule  6.47(b)(4)  of  the  Pacific 
Exchange  ("PCX"),  which,  under  certain 
conditions,  guarantee  a  firm  sending  a  customer's 
order  to  the  exchange  floor  a  participation  right  of 
20%  in  that  order  (2S%  on  the  PCX)  when  the  firm 
matches  the  best  price  given  by  the  crowd  in 
response  to  the  floor  broker's  initial  request  for  a 
market,  and  40%  when  it  improves  upon  the 
crowd's  price.  As  detailed  below,  commenters 
opposed  to  the  ISE  proposal  dispute  the  ISE's 
description  of  the  exposure  period  and  bcilitation 
process  on  these  exchanges.  See  infra  notes  30-33 
and  accompanying  text. 


set  parameters,  such  that  a  five-second 
exposure  period  '•'  would  provide 
adequate  time  for  crowd  members  to 
interact  with  an  order  before  it  is 
executed  by  the  EAM;  and  (2)  whether 
the  manner  in  which  orders  are  exposed 
and  executed  through  the  Facilitation 
Mechanism  under  the  proposed  rule 
change  would  be  comparable  to  the 
manner  in  which  orders  subject  to 
facilitation  are  exposed  and  executed  on 
floor-based  exchanges. 

The  Commission  received  thirteen 
comment  letters  concerning  the  ISE 
proposal,  expressing  the  views  of  five 
commenters  opposed  to,^^  and  four 
commenters  supportive  of,^^  the 
proposed  rule  diange.  Many  of  the 
commenters  addressed  specifically  the 
questions  noted  above.  In  addition,  the 
ISE  submitted  two  letters  responding  to 
the  arguments  of  those  who  opposed  the 
proposal." 

A.  Comments  Opposing  the  Ptoposal 

In  general,  five  commenters  believed 
that  a  shortened  response  period  would 
not  allow  enough  time  for  members  of 
the  electronic  trading  crowd  to  respond 
to  a  facilitation  broadcast  and  thus 
would  defeat  the  notion  of  an  auction 
market.'^ 

These  commenters  argued  that 
specialists  and  market  makers  could  not 
possibly  respond  with  informed  and 
careful  judgment  within  such  a 
shortened  exposure  period.  They  noted 
that  crowd  participants  need  time  to 
assess  their  positions,  market 
conditions,  pricing  analytics,  and  risk  to 
be  able  to  react  to  an  order 
appropriately.'*  Some  further  noted  that 
the  EAM  that  submitted  the  facilitation 
broadcast,  with  whom  these  crowd 
participants  must  compete,  likely  has 
had  knowledge  of  the  order  for  a 
considerable  amount  of  time — 
particularly  in  the  case  of  an 
institutional  customer  order.'^ 

Because  these  commenters  contend 
that  the  trading  crowd  would  be  unable 
to  respond  to  facilitation  broadcasts 
within  the  proposed  time  frame,  they 
conclude  that  EAMs  would  be  able  to 
trade  with  a  significant  share  of  their 
customers'  orders.  In  the  words  of  one 
commenter,  the  ISE  would  become  a 


">The  question  in  the  Notice  referred  to  the  five- 
second  exposure  period  proposed  in  the  original 
version  of  the  proposed  rule  change. 

>  <  See  Amex  Letters  I  and  fl:  CBOE  Letters  I,  II, 
and  III:  Knight  Letter;  Letco  Letter;  and 
Susquehanna  Letters  I  and  D. 

"  See  Bear  Steams  Letter;  Hull  Letter:  J.P.  Moigan 
Letter:  Morgan  Stanley  Letter. 

"  See  supra  note  . 

'*  See  supra  note  . 

>'  See.  e.g.,  Susquehanna  Letters  I  and  H;  CBOE 
Letter  II. 

>"  Knight  Letter;  Letco  Letter. 


Federal  Register /Vol.  67,  No.  186  /  Wednesday.  September  25.  2002 /Notices 


60269 


"crossing  exchange"  providing  EAMs 
with  "unfettered  rights  for 
internalization,"  enabling  them  to  trade 
against  iip  to  100%  of  a  customer 
order.  1'  Customers  would  be  harmed, 
because  their  orders  would  not  receive 
opportimity  for  price  improvement.'* 
Liquidity  providers — specialists  and 
market  makers — ^would  also  be  highly 
disadvantaged. '8 

Moreover,  one  commenter  argued  that 
the  marketplace  as  a  whole  would  be 
impaired  because  the  proposed  rule 
change  would  result  in  EAMs  taking  an 
increasingly  large  share  of  orders, 
particularly  the  large  institutional 
orders  that  represent  a  substantial 
percentage  of  the  market. 2°  This 
commenter  believed  that,  as  a  result,  no 
piupose  would  remain  for  market 
participants  to  act  as  liquidity 
providers,  and  "the  order  flow  providers 
[woidd]  become  the  market  and  the 
pricing  process  [would  be]  determined 
in  a  non-competitive  manner  by  the 
order  flow  providers.''^' 

Some  commenters  also  took  issue 
with  the  ISE's  argument  that,  in  its 
electronic  enviroiunent,  members  have 
implemented,  or  have  the  ability  to 
implement,  systems  that  monitor  the 
Facilitation  Mechanism  and  can 
automatically  respond  to  broadcasts 
based  upon  pre-set  parameters.^^  One 
commenter  drew  the  conclusion  that 
most  ISE  members  in  fact  do  not 
currently  have  automatic  response 
systems  in  place,^^  and  stated  that  its 
own  "informal  discussions  with  market 
participants  confirm  that  developing 
siich  systems  is  a  complex,  expensive 
undertaking  that  many  ISE  members 
have  not  b^un  and  indeed  may  not 
begin  for  quite  some  time.''^^ 

Several  commenters  contended  that 
reducing  the  exposure  period  as 
proposed  would  exclude  persons  who 
do  not  have  this  kind  of  response 
capacity  or  whose  systems  prove  to  be 


•'Knight  Letter. 

"  Amex  Letters  I  and  II;  CBOE  Letters  I.  n.  and 
ni;  Knight  Letter;  Susquehanna  Letters  I  and  11. 

•^  Knight  Letter.  Some  commenters  add  that  even 
existing  ISE  rules  governing  the  Facilitation 
Mechanism  are  "not  sufficient  to  provide  facilitated 
orders  with  meaningful  opportunities  for  order 
interaction  and  price  improvement,"  see  CBOE 
Letter  II.  and  "facilitate  the  transformation  of  the 
ISE  to  an  internalization  and  crossing  exchange." 
Susquehanna  Letter  I. 

2°  Knight  Letter.  According  to  the  Knight  Letter, 
"Although  it  is  difficult  to  state  with  certainty  what 
percentage  of  national  options  order  flow  is 
represented  by  institutions,  (Knight  Financial 
Products]  estimates  that  the  figure  may  very  well  be 
approximately  50%."  Id. 

"Id. 

Z2  CBOE  Letters  I  and  II;  Susquehanna  Letter  I. 

"CBOE  Letter  L 

"CBOE  Letter  n. 


inadequate.  2*  One  commenter  declared 
that  the  proposal  would  "unfairly 
discriminate  against  the  many  market 
participants  who  are  unable  to 
automatically  reply  to  ISE  broadcast 
messages.  "2« 

Some  opponents  of  the  proposal 
added  that  pre-set  parameter  systems 
are  "imlikely  to  offer  price 
improvement,  as  they  would  inevitably 
be  conservative  due  to  the  large  amoimt 
of  risk  associated  with  block  size  orders 
and  the  fact  that  market  and  hedging 
conditions  are  different  for  each 
trade."^'  Computer-generated 
responses,  they  believe,  "are  far  less 
likely  to  offer  price  imprbvement  than  if 
sufficient  time  is  allowed  for  the  human 
beings  who  did  the  programming  to  be 
able  to  take  a  "fresh  look"  and  have  a 
chance  to  revise  their  opinions  about 
the  options  and/or  underlying  stock."^" 
Moreover,  one  commenter  maintained, 
even  those  ISE  members  who  confirm 
that  they  can  implement  their  systems 
to  respond  within  a  reduced  exposure 
period  caimot  confirm  that  they  will. 2" 

Commenters  also  challenged  as 
"erroneous  and  overly  simplistic"  the 
ISE's  contention  that  the  rules  of  floor- 
based  exchanges  permit  a  member  to 
facilitate  a  customer  order  by  taking  it 
to  the  floor,  exposing  it  for  an  instant, 
and  then  immediately  trading  against  a 
guaranteed  portion  of  the  order.  3°  These 
commenters  maintain  that  the  rules  of 
floor-based  exchanges,  which  require 
that  crowd  members  be  given  adequate 
opportimity  to  react  to  an  order  that  a 
floor  broker  hopes  to  facilitate — and  the 
assessment,  analysis,  and  human 
interactive  process  that  is  necessary  for 
them  to  exercise  that  opporttmity — often 
demand  that  a  facilitation  transaction 
take  at  least  30  seconds  ^^  and  can 
sometimes  take  as  long  as  a  minute  ^^  or 
more  ^^  to  conclude. 

One  commenter  further  contended 
that  the  rules  of  the  ISE  should  not 
always  mirror  the  rules  of  floor-based 
exchanges,  in  any  case.^^  An  electronic 
market,  it  argued,  does  not  include  the 


"  CBOE  Letters  I  and  II;  Letco  Letter, 
Susquehanna  Letter  I. 

"CBOE  Letter  L 

"  Susquehaima  Letter  I,  also  quoted  in  CBOE 
Letter  n. 

"CBOE  Letter  II. 

^Susquehaima  Letter  I.  See  also  CBOE  Letters  I 
and  II;  Amex  Letters  I  and  II:  Knight  Letter;  Letco 
Letter. 

'•Knight  Letter. 

32  CBOE  Letter  II.  See  also  Amex  Letter  II,  stating 
that  the  fecilitation  process  "typically,  will  take  a 
minute  or  more  to  complete." 

"  See  Amex  Letter  I,  stating  that  more  complex 
facilitation  orders  in  some  cases  can  take  several 
minutes. 

3«  CBOE  Letter  L 


physical  proximity  that  enables  all 
members  of  a  trading  crowd  to  see  each 
other,  commimicate  through  open 
outcry,  and  participate  in  the  market 
instantaneously,  and  thus  holds  greater 
risks  that  any  particidar  order  will  not 
be  exposed  to  a  large  enough  group  of 
other  market  participants  to  realize 
price  improvement. 

Some  commenters  added  that  a 
shortened  exposure  period  would 
exacerbate  the  effect  of  another 
provision  in  ISE's  rules,  which  restricts 
the  composition  of  the  electronic  crowd 
that  receives  Facilitation  Mechanism 
broadcasts  to  market  makers  and  EAMs 
with  proprietary  quotations  at  the  ISE's 
inside  bid  or  offer.^s  In  their  view,  this 
provision  also  limits  price  competition 
and  encourages  internalization. 

One  commenter  argued  that  the 
proposed  rule  change  would  undermine 
the  goal  of  greater  linkage  among 
options  markets  because  traders  on 
other  exchanges  would  not  even  learn  of 
pending  trades  at  the  ISE,  much  less 
have  the  chance  to  offer  price 
improvement,  before  the  exposure 
period  would  elapse.  ^^ 

Three  commenters  provided 
additional  comments  after  the  filing  of 
Amendment  No.  1  to  the  proposal  to 
provide  for  an  exposure  period  of  10 
seconds  rather  than  five  seconds.^'  Two 
of  these  commenters  maintained  that 
the  amendment  did  not  in  any  way 
alleviate  the  concerns  they  voiced  with 
resiject  to  the  initial  proposal.^"  The 
third  commenter  viewed  the 
amendment  as  an  admission  that  five 
seconds  was  too  short  an  exposure 
period,  and  continued  to  maintain  that 
a  reduction  from  30  seconds  was 
unwarranted,  3"  All  three  commenters 
reiterated  the  contention  that  the 
proposal  would  allow  the  ISE  to  become 
a  vehicle  for  internalization.  Two  of 
these  commenters  elaborated  on  the 
argiunent  that  neither  five  nor  10 
seconds  would  suffice  for  crowd 
members  to  respond  to  a  facilitation 
broadcast  in  view  of  the  assessment  of 
conditions  and  risk  they  must  make  to 
be  able  to  do  so.'*"  These  commenters 


3s  See,  e.g..  Susquehanna  Letter  I.  Suaquehanna 
Letter  I  also  included  a  request  that  the  Commission 
reconsider  its  approval  of  the  ISE  provision 
governing  composition  of  the  trading  crowd. 

»CBOE  Letter  I.  See  also  Amex  Letter  II. 

"  Amex  Letter  II;  CBOE  Letter  111;  and 
Susquehanna  Letter  II. 

3*  CBOE  Letter  U\  and  Susquehanna  Letter  U. 

™Amex  Letter  II. 

*°  For  instance,  one  commenter  maintained  that 
when  the  ISE  adopted,  in  2001.  its  rule  that  bars 
anticipatory  hedging  by  a  firm  before  it  discloses  a 
facilitation  order  to  the  crowd,  the  Exchange  "stated 
that  crowd  participants  be  able  (sic)  to  participate 
in  the  execution  of  orders  at  equally  favorable  terms 
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further  argued  that,  because  the 
Commission  has  not  approved  proposals 
by  other,  floor-based  exchanges  to 
permit  participation  rights  in  more  than 
40%  of  an  order  to  any  market 
participant,  Commission  approval  of  the 
ISE  proposal  would  result  in  disparate 
treatment  of  the  ISE  and  the  floor-based 
exchanges,  and,  in  the  words  of  one 
commenter,  "imequal  regulation."*' 

One  of  these  commenters  further 
expanded  on  the  reasons  why,  in  its 
view,  a  10-second  exposure  period  is 
inadequate  to  allow  for  price 
improvement  of  orders  that  a  firm 
proposes  to  facilitate.*^  tIus  commenter 
identified  a  "probe  phase"  that  is  part 
of  the  process  of  crossing  an  order  on  a 
floor-based  exchange,  during  which 
time,  in  the  commenter's  description, 
the  broker  "works"  the  order  for  a 
considerable  period  before  the  cross 
order  is  bid  and  ofl^ered  and  can  obtain 
significant  price  improvement  for  the 
customer.*  3  Absent  the  equivalent  of 
this  probe  phase  to  "work"  the  order 
prior  to  the  10-second  bid-offer  process, 
this  commenter  argues,  the  ISE  proposal 
would  allow  an  increased  number  of 
facilitation  crosses  to  be  transacted  on 
the  Exchange  at  biased  prices,  to  the 
detriment  of  customers. 

One  commenter  raised  the  issue  of 
best  execution,  stating  that,  absent  a 
step-up  requirement  of  the  options 
linkage  plan,  if  a  significant  portion  of 
options  order  flow  is  internalized,  firms 
would  need  to  address  how  they  would 
comply  with  their  best  execution 
duties.** 


as  the  member  representing  the  order,"  and  thereby 
acknowledged  that  members  of  the  electronic  crowd 
need  time  to  assess  the  availability  of  hedging  stock 
before  they  can  act  on  a  bcilitation  broadcast.  See 
Susquehanna  Letter  11.  See  also  Securities  Act 
Exchange  Release  No.  44208  (April  20.  2001).  66  FR 
21423  (April  30,  2001)  (Order  approving 
Supplementary  Material  .02  to  ISE  Rule  400  (Just 
and  Equitable  Principals  of  Trade)). 

'*<  Susquehanna  Letter  II. 

«W. 

"  According  to  this  commenter,  a  broker  who 
proposes  a  "biased  cross" — that  is,  a  cross  at  a  price 
that  is  away  from  the  midpoint  of  the  bid-ask 
spread  or  attempted  during  a  volatile  market — will 
'Usually  encounter  signiiicaiit  trading  interest  from 
the  crowd  and  a  high  potential  for  price 
improvement  for  the  customer's  order,  and  will 
invariably  need  to  grant  additional  time  to  the 
crowd  to  assess  conditions  and  give  improved 
prices.  Therefore,  this  commenter  argues,  "a  broker 
will  generally  not  even  attempt  to  execute  biased 
crosses  without  first  probing  the  market  by  asking 
for  a  size  market  before  attempting  to  bid  and  offer 
the  cross,"  so  that  all  sources  of  liquidity  in  the 
crowd  are  aware  that  liquidity  is  being  sought,  and 
"everyone  will  have  an  opportunity  to  make  a 
competitive  quote  at  the  onset." 

**  See  Amex  Letter  II. 


B.  Comments  Supporting  the  Proposal 

The  four  commenters  supporting  the 
proposal,  all  member  firms  of  the  ISE,*^ 
believe  that,  contrary  to  the  opinion  of 
opponents,  the  shortened  exposure 
period  wotild  still  leave  ample  time  for 
electronic  crowd  participants  on  the  ISE 
to  respond  to  facilitation  broadcasts. 

These  commenters  responded 
affirmatively  to  the  question  of  whether 
electronic  systems  are  available  that 
would  enable  ISE  members  to  monitor 
facilitation  broadcasts  and  automatically 
respond  based  upon  pre-set 
parameters.*^  One  commenter  stated 
that,  although  it  does  not  currently  have 
a  system  that  responds  automatically, 
five  seconds  is  more  than  adequate  for 
its  traders  to  react  to  facilitation 
broadcasts,  which  are  highlighted  by  its 
custom  software.*^  This  commenter 
added  that  automation  is  possible  in  the 
near  future,  and  remarked  that  while  it 
would  likely  develop  a  response 
functionality  on  its  own,  it  is  certain 
that  such  functionality  could  also  be 
made  available  by  software  providers. 
Another  commenter  stated  that  it 
already  employs  an  electronic  system  in 
its  market  making  capacity  that 
responds  to  facilitation  broadcasts  based 
on  pre-set  parameters,  in  an  average  of 
less  than  one  second.*^  It  added  that  it 
understands  anecdotally  that  other  ISE 
market  makers  utilize  similar  systems.  A 
third  commenter  stated  that  it    - 
imderstands  that  ISE  members  have,  or 
are  capable  of  building,  electronic 
vehicles  to  respond  with  pre- 
programmed instructions.*^  The  fourth 
commenter  stated  that  its  systems  can 
easily  be  adapted  to  monitor  broadcasts 
and  respond  within  five  seconds,  and 
that  it  believes  that  other  ISE  members 
have  similar  capabilities.^" 

Supporters  of  the  proposal  further 
expressed  the  view  that  an  electronic 
market  should  not  be  limited  by  the 
kinds  of  time  considerations  that  may 
apply  on  floor-based  exchanges.  "In  the 
Internet  age,"  wrote  one  commenter, 
"time  is  no  longer  measured  in  seconds. 
Our  proprietary  systems  are 
programmed  to  perform  critical 
functions  within  a  fraction  of  a  second. 
Ability  to  respond  manually  is  not  the 
relevant  benchmark  in  an  all-electronic 
marketplace,  where  five  seconds  does 
give  the  crowd  a  meaningful 


opportimity  to  interact  and  price 
inaprove."'' 

Three  of  the  supporters  of  the 
proposal  wrote  that  use  of  the 
Facilitation  Mechanism  on  the  ISE,  with 
its  current  3D-second  response  period,  is 
not  a  viable  alternative  for  them  on  this 
electronic  exchange,  because  its 
duration — in  the  words  of  one,  an 
"eternity"  in  today's  marketplace  ^2 — 
exposes  them  to  significant  risk  that  the 
market  will  have  significantly  moved  by 
the  time  the  facilitation  transaction  is 
executed.s^  These  commenters 
maintained — in  contrast  to  the  assertion 
of  some  opponents  of  the  proposal — that 
because  there  is  by  rule  no  minimum 
exposure  time  on  floor-based  exchanges, 
facilitation  on  those  exchanges  often 
takes  substantially  less  than  30 
seconds,^*  and,  in  the  words  of  one,  is 
typically  a  "nearly  instantaneous" 
process. ^5  This  is  a  primary  reason, 
these  firms  indicated,  that  ISE  members 
take  their  facilitation  trades  to  other 
options  exchanges.  All  three 
commenters  believe  that  the  proposed 
rule  change  would  enable  the  ISE  to 
compete  on  a  more  equal  footing  with 
the  floor-based  exchanges  to  attract 
order  flow. 

Some  commenters  indicated  that  the 
proposed  rule  change  would  increase 
^the  opportimities  for  market  making 
firms  to  respond  to  proposed 
facilitations  and  interact  with  customer 
orders,  thus  benefiting  investors.  As  one 
explained,  it  does  not  currently  reply  to 
proposed  facilitation  crosses  on  floor- 
based  exchanges  because  it  is  not 
physically  present  at  every  trading  post 
where  it  makes  markets  electronically.^^ 
In  general,  supportive  commenters 
wrote,  the  proposed  rule  change  would 
benefit  customers  by  allowing  for  more 


*^  See  supra  note  12. 

♦»  Bear  Steams  Letter:  Hull  Letter  J.P.  Morgan 
Letter;  Morgan  Stanley  Letter. 
*'  Bear  Steams  Letter. 
■••  Morgan  Stanley  Letter. 
*»J.P.  Morgan  Letter. 
»»  Hull  Letter. 


>'  Hull  Letter.  See  also  J.P.  Morgan  Letter,  arguing 
that  the  proposal  would  limit  risk,  and  that  ISE 
members  have  or  can  build  electronic  systems  to 
read  and  respond  to  facilitation  broadcasts  with 
pre-programmed  instructions.  In  sum,  the  ).P. 
Morgan  Letter  declares:  "This  is  the  essence  of  an 
electronic  market|.|" 

"  J.P.  Morgan  Letter. 

"  Hull  Letter:  J.P.  Morgan  Letter;  Morgan  Stanley 
Letter.  The  Morgan  Stanley  Letter  also  cited  risk  to 
the  client.  See.  on  the  other  hand,  CBOE  Letter  n, 
which  questioned  the  risk  to  the  EAM,  "particularly 
in  light  of  the  fact  that,  as  several  of  the  comment 
letters  confirmed,  floor-based  exchanges  typically 
take  30  seconds  or  more  to  complete  a  facilitation 
order,"  and  maintained  that  any  market  risk  to  the 
client  is  more  than  offset  by  the  potential  price 
improvement  that  may  occur  in  a  30-second  period. 

M  Hull  Letter. 

"  See  Morgan  Stanley  Letter,  which  expressly 
factors  in  the  time  it  takes  for  crowd  members  to 
respond  to  the  announcement  of  the  facilitation. 
See  also  J.P.  Morgan  Letter,  describing  the 
execution  of  the  order  as  "instantaneous"  after  the 
annoimcement  of  the  proposed  facilitation  at  the 
floor  post. 

&B  Bear  Steams  Letter.  See  also  Morgan  Stanley    ' 
Letter. 
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flexibility  and  efficiency  in  the  handling 
of  customer  orders,  and  acting  as  an 
incentive  for  crowd  participants  to 
compete  based  on  price  and  to  commit 
additional  liquidity.^^ 

C.  ISE's  Responses 

The  ISE  submitted  two  letters 
responding  to  various  arguments  and 
factual  assertions  of  commenters 
opposing  the  proposal.^"  In  its  first 
letter,  the  ISE  insisted  that  any 
comparison  of  the  exposure  period  for 
facilitated  orders  on  floor-based 
exchanges  and  on  electronic  markets 
should  focus  solely  on  the  time  that  it 
takes  to  execute  an  order  once  it  is 
exposed  to  the  crowd,  not  the  time  it 
takes  to  bring  it  to  the  floor. '^  On  a 
floor-based  exchange,  the  ISE 
maintained  again,  Uie  execution  can  be 
instantaneous,  while  on  its  own 
electronic  market,  the  mandatory 
exposure  period  is  ciurently  30  seconds, 
putting  the  Exchange  at  a  competitive 
disadvantage. 

The  purpose  of  the  exposure  period, 
the  ISE  argued,  is  to  allow  customer 
orders  the  opportunity  to  receive  price 
improvement,  as  well  as  to  give 
liquidity  providers  the  opportunity  to 
participate  in  facilitation  trades,  llie 
Exchange  maintained  that  the  comments 
of  ISE  market  makers  in  support  of  the 
proposed  rule  change  demonstrate  that 
crowd  participants  will,  in  fact,  be  able 
to  respond  within  a  shortened  period 
and  that  the  proposal  will  enhance 
competition  for  customer  orders. 

The  ISE  further  responded  to  the 
objection  that  not  all  ISE  members  are 
included  in  the  trading  crowd  that 
receives  facilitation  broadcasts,  and 
that,  hence,  competition  is  already 
hampered.  The  ISE  argued  that  it  should 
not  be  obligated  to  provide  competing 
market  makers  from  other  exchanges 
unrestricted  opportunity  to  participate 
in  its  trading  crowds.  It  further 
maintained  that,  in  fact,  the  Exchange's 
members  have  more  c^portimity  to 
participate  in  a  crowd  than  at  a  floor- 
based  exchange,  where  a  member  must 
be  physically  at  the  post  to  participate.^ 


»'  Hull  Letter:  J.P.  Morgan  Letter. 

*•  See  supra  note  5. 

^^ISE  Letter  I.  The  ISE  was  Uklng  issue  with  the 
point  made  by  one  opposing  commenter,  who 
argued  that  even  just  the  preliminary  processing  of 
a  fecilitation  cross  on  a  floor-based  exchange — in 
which  a  customer  order  is  first  related  by  telephone 
to  a  floor  brokerage  booth  together  with  a  contra- 
side  facilitation  order,  the  order  tickets  are  next 
prepared,  and  then  the  orders  are  walked  over  to 
the  trading  crowd — may  often  take  more  than  30 
seconds. 

"o  In  this  regard,  the  ISE  noted  that  it  provides 
access  to  EAMs  in  its  order  routing  and  execution 
systems  and  includes  them  in  an  electronic  crowd 
when  they  are  quoting  for  their  proprietary 
accounts  at  the  Exchange's  best  bid  or  offer. 


In  its  second  letter,  the  ISE  responded 
to  the  contention  of  a  commenter  that 
the  discussions  generated  in  a  floor- 
based  auction  forum  generally  require  a 
longer  time  period  to  complete  the  price 
discovery  process  than  the  ISE's 
proposed  exposure  period,  and  do  not 
allow  for  instant  facilitation  as  the  ISE 
claims.Bi  The  ISE  countered  that 
because  its  own  exchange  is  an 
electronic  marketplace,  it  includes  no 
such  discussions,  and  because 
participants  instead  rely  on 
sophisticated  technology,  they  can 
respond  within  a  shortened  period  to 
interact  with  order  flow.^^ 

IV.  Discussion 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change,  as 
amended,  is  consistent  with  the 
provisions  of  the  Act  applicable  to  a 
national  securities  exchange, 
particularly  those  of  Section  6(b)(5)  ^^ 
and  Section  6(b)(8)  »*  of  the  Act,  and  the 
rules  and  regulations  thereunder.^^ 
Specifically,  the  Commission  believes 
that,  in  the  ISE's  fully  automated 
market,  a  10-second  response  period 
will  afford  electronic  crowds  sufficient 
time  to  compete  for  customer  orders 
submitted  by  an  EAM  into  the 
Exchange's  Facilitation  Mechanism, 
thereby  promoting  just  and  equitable 
principles  of  trade,  protecting  investors 
and  the  public  interest,  and  not 
iniposing  any  burden  on  competition. 

m  assessing  the  ISE  proposal,  the 
Commission  concurs  with  the  view  of 
one  commenter,  who  stated  that  the 
Commission  "should  apply  the  same 
standard  to  the  ISE's  Facilitation 
Mechanism  (including  the  length  of  the 
exposure  period)  as  it  applies  to  the 
floor-based  exchanges'  rules — 


">  ISE  Letter  H. 

"  The  ISE  also  noted  the  statement  by  this  same 
commenter  that  in  the  discussions  in  floor-based 
auction  forums,  many  order  flow  provider  firms 
place  undue  pressure  on  trading  crowds  to  permit 
them  to  effect  hcilitation  crosses,  notwithstanding 
mles  that  prohibit  intimidation  in  the  marketplace. 
This  statement,  the  ISE  maintained,  confirms  that 
it  is  at  a  competitive  disadvantage,  because  its  own 
electronic  system  assures  compliance  with  the 
participation  mles. 

63 15  U.S.C.  78f[b)(5}.  Section  6(b)(5)  requires  that 
the  mles  of  a  national  securities  exchange  be 
designed  to,  among  other  things,  promote  just  and 
equitable  principles  of  trade,  remove  impediments 
to  and  perfect  the  mechanism  of  a  free  and  open 
market,  and,  in  general,  to  protect  investors  and  the 
public  interest.  It  also  requires  that  those  mles  not 
be  designed  to  permit  unfair  discrimination 
between  customers,  issuers,  brokers,  or  dealers. 

» 15  U.S.C.  78f(b)(8).  Section  6(b)(8)  requires  that 
the  mles  of  the  exchange  not  impose  any  burden 
on  competition  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act 

"  In  approving  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78c(f). 


specifically,  does  the  trading  crowd 
have  a  meaningful  opportunity  to 
interact  with  the  facilitation  order  and 
to  provide  price  improvement."  **        * 

Although  several  commenters 
emphasized  that  on  floor-based 
exchanges,  trading  crowds  are  given  at 
least  30  seconds,  if  they  so  reauire — and 
sometimes  longer — to  respond  to  a 
customer  order  subject  to  facilitation, 
the  Commission  believes  that  this 
comparison  is  irrelevant  in  considering 
the  ISE  proposal.  Instead,  the  critical 
issue  in  determining  whether  to  approve 
the  ISE's  proposed  rule  change  is  this: 
Does  an  exposure  period  of  ten  seconds, 
within  the  ISE's  own  model,  give  an 
electronic  crowd  sufficient  time  to 
respond  to  a  facilitation  broadcast  to 
compete  with  the  EAM  and  provide 
price  improvement  for  customer  orders? 

In  responding  to  this  inquiry,  the 
Commission  believes  that  the 
timeframes  necessary  for  exposure  and 
execution  of  orders  be  adjudged  in  light 
of  that  marketplace's  model.  For  this 
reason,  the  Commission  does  not 
believe  that  a  fully  automated  market 
such  as  the  ISE  should  be  tied  to 
timeframes  relevant  to  the  procedures  of 
a  floor-based  exchange,  notwithstanding 
that  the  procedures  and  the  nature  of 
the  hiunan  interactive  process  on  a 
floor-based  exchange  may  have 
advantages  of  their  own.  Unlike  floor- 
based  exchanges,  where  there  is 
significant  human  interaction  in  each 
trading  crowd  with  respect  to  the 
handling  of  orders,  the  ISE  is  a  wholly 
automated  marketplace  where  crowd 
members  interact  by  electronic  means. 
Thus,  the  Conunission  must  consider 
whether  electronic  systems  are  readily 
available  to  ISE  members  that  would 
allow  them  to  respond  to  facilitation 
broadcasts  in  a  meaningful  way  within 
theproposed  timeframe. 

The  comment  letters  from  four  ISE 
member  firms,  as  well  as  the 
Commission's  own  inquiry  into 
available  technology,  indicating  that 
such  systems  are  indeed  available,  if  not 
already  in  place — and  that  they  can  be 
obtained  &Y)m  vendors,  if  not  developed 
by  a  firm  on  its  own — persuade  the 
Commission  that  a  ten-second  exposure 
period  will  provide  adequate 
opportimity  for  crowd  participants  in  an 
electronic  environment  to  compete  with 
an  EAM  for  its  customer  orders.  Because 
all  ISE  members  will  have  the 
opportunity  to  develop  or  avail 
themselves  of  such  systems,  the 
Commission  does  not  agree  that  the 
proposal  would  constitute  unfair 
discrimination  against  market 
participants  who  are  presently  unable  to 


••Hull  Letter. 
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reply  to  ISE  broadcast  messages 
automatically.^^ 

In  addition,  some  commenters  have 
argued  that  even  if  electronic 
monitoring  and  response  systems  are 
available,  market  makers  would  not 
necessarily  use  them.  Some  commenters 
further  believe  that  automatic,  pre- 
progammed  competition,  even  when 
used,  would  result  in  more  conservative 
responses  than  the  competition  of 
trading  crowd  participants  reacting  live 
on  a  floor-based  exchange.  The 
Commission  believes  that,  given  the 
competitive  capabilities  and  built-in 
efficiencies  that  an  automatic  system 
could  afford,  and,  in  general, 
considering  the  natiu«  of  pricing  in  a 
derivative  marketplace,  such 
predictions  are  at  best  speculative. 
Many  of  the  factors  that  govern  options 
pricing  are  objective,  keyed  off  of  and 
limited  by  the  price  of  the  underlying 
security.  In  the  areas  where  parameters 
can  be  adjusted  to  anticipate  or  create 
pricing  differentials,  areas  that  require 
human  input,  estimation,  and 
anticipation,  a  firm  may  be  tempted  to 
be  conservative.  However,  as  in  any 
market,  a  firm  that  is  conservative  in  its 
pre-programmed  responses  runs  the  risk 
of  being  shut  out  completely  from  the 
trading  by  the  quotes  of  more  aggressive 
competitors. 

Moreover,  in  considering  the  various 
proposals  by  the  options  exchanges  to 
permit  greater  internalization  of  orders, 
the  Commission  believes  the  relevant 
inquiry  is  whether  market  makers  have 
a  fair  opportunity  and  incentive  to 
compete  on  an  equal  basis  to  trade  with 
orders  brought  to  the  exchemge,  not 
whether — given  that  opportimity — they 
choose  to  avail  themselves  of  it.^« 

Several  commenters  correctly  noted 
that  the  Commission  is  keenly 
concerned  about  the  issues  raised  by 


»'  As  discussed  at  supra  note  35  and 
accompanying  text,  some  commenters  have  argued 
that  the  ISE  unnecessarily  restricts  the  universe  of 
crowd  participants  who  can  respond  to  a 
facilitation  broadcast  to  ISE  market  makers  and 
EAMs  at  the  inride  bid  or  offer.  The  Commission 
has  previously  found  that  the  composition  of 
trading  crowds  as  defined  in  the  ISE's  rules  is 
consistent  with  the  Act,  and  believes  it  unnecessary 
to  revisit  this  issue  at  this  time.  See  Securities 
Exchange  Act  Release  No.  42455  (February  24, 
2000).  65  FR  11388  (Match  2,  2000). 

"  One  comraenter  argued  that  the  ISE's  proposal 
would  undermine  linkage  among  the  options 
markets  because  traders  on  other  exchanges  would 
not  be  able  to  participate  in  trades  by  offering  price 
improvement  within  the  10-second  exposure 
period.  See  supra  note  and  accompanying  text.  The 
Commission  notes,  however,  that  the  goal  of  linkage 
is  to  preclude  the  execution  of  a  customer  order  on 
one  exchange  at  price  inferior  to  the  best  price 
currently  disseminated  by  another  exchange. 
Linkage  will  not  allow  non-members  of  an  exchange 
to  participate  in  the  auction  process  of  the  exchange 
where  the  customer  order  is  brought  for  execution. 


internalization  in  the  options  markets, 
and  has  been  particularly  vigilant  with 
respect  to  proposed  rule  changes  that 
would  permit  broker-dealers  to 
internalize  their  customers'  orders  in  a 
manner  that  could  interfere  with  order 
interaction  and  discourage  the  display 
of  aggressively-priced  quotations. 
Indeed,  the  Commission  is  disinclined 
to  approve  not  only  those  proposals  by 
options  exchanges  that  would  guarantee 
broker-dealers  the  ability  to  internalize 
a  significant  portion  of  tiieir  own 
customers'  orders,  but  also  those 
proposed  rule  changes  that  woiUd 
guarantee  a  large  percentage  of  each 
customer  order  to  any  market 
participant.  The  Commission's  concern 
with  such  proposals  is  that  they  may 
lock  away  so  much  of  each  order  that 
crowd  members  will  no  longer  have  an 
incentive  to  compete. 

The  Commission  believes,  however, 
that  the  ability  of  market  makers  on  the 
ISE  to  electronically  monitor  for 
facilitation  broadcasts,  and  to  program 
competitive  responses  based  on  pre-set 
parameters,  imdermines  the  assertion  by 
these  commenters  that  the  proposed 
rule  change  would  enable  EAMs  on  the 
ISE  to  internalize  up  to  100%  of  their 
orders.  Accordingly,  the  Commission 
does  not  agree  that  the  ISE's  proposed 
rule  change  is  analogous  to  other 
proposals  that  would  guarantee  to 
certain  market  participants  large 
percentages  of  each  order. ^^  Moreover, 
the  Commission  believes  that  one 
important  difference  between  the  ISE's 
market  and,  in  particular,  its  Facilitation 
Mechanism,  and  floor-based  markets  is 
that  the  ISE's  trading  crowd  does  not 
know  the  identity  of  the  EAM  seeking 
to  facilitate  its  customer's  order. 
Accordingly,  the  automated,  non- 
personal  nature  of  ISE's  market  provides 
no  opportunity  for  agreements  between 
the  facilitating  firm  and  the  trading 
crowd  whereby,  for  example,  the  trading 
crowd  agrees  not  to  break  up  a  firm's 
proposed  facilitations  in  exchange  for 


that  firm's  agreement  to  bring  order  flow 
to  the  exchange. 

When  an  EAM  on  the  ISE  broadcasts 
its  intention  to  focilitate  a  customer 
order  and  crowd  members  respond  at  a 
price  that  matches  the  EAM's  price,  an 
EAM  is  guaranteed  only  40%  of  the 
order,  a  participation  percentage  the 
Commission  found  to  be  consistent  with 
the  Act  in  its  initial  approval  of  the  ISE 
as  a  national  securities  exchange.^" 
Moreover,  if  crowd  members  improve 
upon  the  facilitation  price  for  the  entire 
size  of  the  order,  the  EAM  will  receive 
nothing.  Thus,  approval  of  the  ISE 
proposal  will  in  no  way  signify 
"disparate  treatment"  or  "unequal 
regulation"  of  exchanges. 

Fiulher,  the  Commission  notes  that, 
although  it  agrees  with  the  assertion  of 
commenters  that  market  makers  must 
compete  with  an  EAM  who  may  have 
had  knowledge  of  the  order  for  a 
considerable  amoimt  of  time  before 
submitting  the  facilitation  broadcast,^' 
this  potential  advantage  to  the 
facilitating  firm  exists  in  all  facilitation 
transactions,  including  those  executed 
on  floor-based  exchanges. '^ 


*»  Further,  the  Commission  does  not  accept  the 
contention  of  some  commenters  that  even  under 
existing  rules,  the  ISE's  Facilitation  Mechanism 
does  not  allow  meaningful  opportunities  for  order 
interaction  and  price  improvement  and  facilitates 
the  transformation  of  the  ISE  to  an  internalization 
and  crossing  exchange.  See  supra  note  19.  The 
Commission  has  examined  data  provided  by  the  ISE 
that,  in  its  view,  substantially  refute  this 
contention.  One  set  of  these  data  indicates  that, 
over  the  six-month  period  from  April  through 
September  2001.  facilitation  trades  represented  only 
3.12%  of  the  volume  on  the  Exchange.  Another  set 
of  these  data,  compiled  for  the  period  from  August 
through  November  2001 ,  indicates  that  market 
makers  on  the  ISE  are  participating  in  trades 
submitted  by  EAMs  through  the  Facilitation 
Mechanism.  These  data  show  that  market  makers 
traded  with  33.4%,  43.4%.  24.0%,  and  37.2%  of  the 
facilitation  volume  on  the  ISE,  respectively,  in  each 
of  the  four  months  in  this  period. 


'°  See  Securities  Exchange  Act  Release  No.  42455 
(February  24.  2000),  65  FR  11388  (March  2,  2000). 

"  See  supra  note  and  accompanying  text. 

'2  See  supra  note  .  The  Commission  notes  that  thd 
ISE  rule  against  anticipatory  hedging,  see  supra 
note  40,  is  similar  to  longstanding  rules  of  this  kind 
on  all  the  other  options  exchanges,  and  was 
adopted  by  the  Exchange  at  the  Commission  stafTs 
urging  after  a  market  participant  raised  the  concern 
that  the  ISE's  rules,  too,  should  contain  such  a 
provision.  See  generally  Kmex  Rule  950(d), 
Commentary  .04;  CBOE  Rule  6.9(e);  Philadelphia 
Stock  Exchange  Rule  1064(d);  and  PCX  Rule 
6.49(b).  These  rules  against  anticipatory  hedging 
generally  state  that  it  may  be  considered  conduct 
inconsistent  with  just  and  equitable  principles  of 
trade  for  any  member  or  associated  person  who  has 
knowledge  of  all  material  terms  and  conditions  of 
orders  being  crossed,  an  order  being  facilitated,  or 
an  order  and  a  solicited  order — the  execution  of 
which  are  imminent — to  enter  an  order  to  buy  or 
sell  an  option  for  the  same  underlying  security  or 
a  related  instrument  until  the  terms  of  the  order  of 
which  the  member  or  associated  person  has 
knowledge  have  been  disclosed  to  the  trading 
crowd  or  the  trade  can  no  longer  be  considered 
inuninent.  These  provisions  were  originally 
developed  in  the  context  of  similar  rules  designed 
to  prevent  frontrunning  of  block  transactions,  and 
were  conceived  to  preclude  a  member  or  associated 
person  from  using  undisclosed  information  about 
an  imminent  cross,  facilitation,  or  solicitation 
transactions  in  one  option  from  trading  a  relevant 
option  or  other  related  instrument  in  advance  of 
persons  represented  in  the  relevant  option  crowd. 
See  Securities  Exchange  Release  Act  No.  34959 
(November  9. 1994),  59  FR  59446  (November  17. 
1994)  (concerning  the  CBOE  rule),  also  cited  in 
Securities  Exchange  Release  Act  Nos.  42894  (June 
2,  2000),  65  FR  36850  (June  12,  2000)  (concerning 
approval  of  the  Amex  rule),  and  44150  (April  4. 
2001),  66  FR  19271  (April  13,  2001)  (concerning  the 
PCX  rule).  While  the  rule  against  anticipatory 
hedging  may  also  result  in  giving  crowd  members 
time  to  assess  the  availability  of  hedging  stock,  as 
understood  by  the  commenter  cited  at  supra  note 
37  to  be  the  ISE's  intent,  the  Commission  does  not 
believe  that  this  was  the  primary  purpose  of  the 
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The  sole  issue,  then,  is  whether  in  the 
instant  proposal  the  crowd  members  in 
fact  have  a  reasonable  time  and 
opportimity  to  respond  to  the  broadcast 
message  and  compete  for  the  order.  As 
discussed  above,  the  Commission 
believes  that  an  exposure  period  of  ten 
seconds  on  an  electronic  exchange  such 
as  the  ISE  affords  an  adequate 
opportimity  for  crowd  members  to 
respond  in  such  a  venue.  Therefore,  the 
Commission  does  not  agree  with  the 
view  of  some  commenters  that  an 
electronic  exchange  must  accommodate 
manual  responses  by  market  makers. 

With  regard  to  the  comment  that 
floor-based  exchanges  allow  for  a 
"probe  phase"  before  a  facilitation  cross 
is  bid  and  offiered,  which  may  serve  to 
decrease  the  possibility  of  "biased 
crosses"  on  those  exchanges,  the 
Commission  believes  that  the  need  for 
this  process  on  exchange  floors  may 
reflect  a  weakness  of  incentives  on  these 
floors  to  maintain  or  respond  with 
quality  quotes  in  the  first  place. 

Accordingly,  the  Commission  believes 
that  it  is  appropriate  for  the  Exchange  to 
reduce  the  length  of  the  Facilitation 
Mechanism's  exposure  period  to  10 
seconds.  The  Commission,  however, 
intends  to  monitor  closely  the  impact  of 
this  reduced  exposure  period. 
Therefore,  the  Commission  has 
requested  from  the  ISE,  and  the  ISE  has 
agreed  to  provide,  statistics  reflecting, 
for  each  month,  the  contract  and  trade 
volume  of  transactions  executed 
through  the  Facilitation  Mechanism  as 
compared  to  total  contract  and  trade 
volimie  executed  on  the  Exchange;  the 
extent  to  which  crowd  participants 
traded  with  orders  submitted  through 
the  Facilitation  Mechanism;  and  the 
extent  to  which  EAMs  submitting  orders 
through  the  Facilitation  Mechanism 
traded  as  principal  with  such  orders. 

The  Commission  also  notes  its 
agreement  with  the  comment  that  an 
EAM  that  trades  against  part  or  all  of  a 
customer's  order  must  satisfy  its 
fidudaiy  duty  to  that  customer  of  best 
execution.  The  Commission's  approval 
of  the  proposed  rule  change  in  no  way 
relieves  a  firm  from  best  execution 
analysis  of  trades  it  executes  through 
the  ISE's  Facilitation  Mechanism.  For 
example,  if  a  firm  believes  it  can  obtain 
better  terms  for  its  customer  by  exposing 
that  customer's  order  to  the  auction  on 
the  floor  of  another  exchange,  it  may  be 
obligated  to  do  so,  depending  on  the 


rule.  The  Commission  further  does  not  believe  that 
this  result  is  significant  to  market  makers,  except 
in  the  case  of  orders  of  unusual  size.  Moreover,  a 
large  institutional  customer  with  an  order  of 
unusual  size  may  turn  to  another  venue  for 
focilitation  if  it  is  concerned  that  it  will  not  see 
price  improvement  because  of  this  dynamic. 


totality  of  facts  and  circumstances 
surrounding  the  facilitation  and  the 
customer's  best  interests.  Moreover,  if  a 
firm  canceb  a  customer  order  after  it 
has  been  submitted  into  the  Facilitation 
Mechanism,  an  investigation  into  the 
reason  the  order  was  canceled,  and 
whether  the  customer  received  a  better 
price  elsewhere,  may  be  warranted. 

The  Commission  finds  good  cause  for 
approving  Amendment  No.  1  to  the 
proposal  prior  to  the  thirtieth  day  after 
the  date  of  publication  of  notice  of  filing 
thereof  in  the  Federal  Register. 
Amendment  No.  1  revised  the  proposed 
rule  change  to  provide  an  exposure 
period  of  10  seconds,  affording  more 
time  for  the  ISE  crowd  to  respond  to 
facilitation  broadcasts  than  under  the 
original  proposal.  Thus,  the  amendment 
should  alleviate  somewhat  concerns 
about  shortening  the  Facilitation 
Mechanism's  exposure  time,  and  does 
not  raise  any  other  regulatory  issues. 
Accordingly,  the  Coinmission  finds 
good  cause,  consistent  with  Sections 
6(b)(5)  '3  and  19(b)(2) '«  of  the  Act  to 
accelerate  approval  of  Amendment  No. 
1  to  the  proposed  rule  change. 

V.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  Amendment  No. 
f,  including  whether  the  amendment  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  ISE.  All 
submissions  should  refer  to  File  No. 
SR-4SE-2001-19  and  should  be 
submitted  by  October  16,  2002. 

VI.  Conclusion 

For  the  reasons  discussed  above,  the 
Commission  finds  that  the  proposal  is 
consistent  with  the  Act  and  the  rules 
and  regulations  thereunder. 


It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.  that  the 
proposed  rule  change  (SR-ISE-2001- 
19),  as  amended,  be  and  hereby  is 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  02-24293  Filed  9-24-02;  8:45  am) 
■LUNQ  coot  M1(M>1-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Ratoasa  No.  34-46605;  HIa  No.  8R-Phta- 
2001-104] 

S«lf-R«gul«lory  Organlntlona;  NoHm 
of  Rling  of  Propo— d  Rula  Chang*  and 
AmandniMit  No.  1  Thofwto  by  the 
PtiilMMphia  Stock  Exchange,  Inc. 
Ralating  to  Clarka  on  th*  Exchanga'a 
Option*  Floor 

September  17,  2002. 

Ihirsuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  tiiereunder,' 
notice  is  hereby  given  that  on  December 
18.  2001.  the  Philadelphia  Stock 
Exchange.  Inc.  ("Phlx"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I.  II,  and  m  below,  which  Items 
have  been  prepared  by  the  Phlx.  On 
June  27,  2002,  the  Phbc  submitted 
Amendment  No.  1  to  the  proposed  rule 
change.^  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change,  as  amended,  from 
interested  persons. 

I.  Self-Regulatory  Organisation's 
Statement  of  the  Terms  of  Substance  of 
the  Propoaed  Rule  Change 

The  Phlx  proposes  to  adopt  Exchange 
Rule  1090,  Clerics,  which  would  define 
and  set  forth  permitted  and  prohibited 
activities  of  Qerks  on  the  Exchange's 
Options  Floor. 


"15  U.S.C  78f(bX5). 
'« 15  U.S.C  78s(b)(2). 


'*  17  CFR  200.3O-3(tXl2). 

•  IS  U.S.C.  78*(bKl). 

>17CFR240.19t>-4. 

>  See  letter  firom  Richard  S.  Rudolph,  Director  and 
Couiuel.  Phlx,  to  Nancy  ).  Sanow.  Assistant 
Oirector,  Division  of  Market  Regulation 
("Division"),  Commission,  datMi  )une  26,  2002 
("Amendment  No.  1").  In  Amendment  No.  1,  the 
Phlx:  (1)  Made  technical  and  clarifying  changes  to 
the  proposed  rule  text:  (2)  added  proposed 
Commentaries  .01  and  .02  to  proposed  Phlx  Rule 
1090  to  define  and  set  forth  additional  requirements 
for  Stock  Execution  Clerks  and  Specialist  Clerks: 
and  (3)  provided  additional  clarifying  explanations 
with  respect  to  the  proposed  rule  change. 
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Below  is  the  text  of  the  proposed  rule 
change.  Proposed  new  language  is 
italicized. 

***** 

Rule  1090.  The  term  "Clerk"  means 
any  registered  on-floor  person  employed 
by  or  associated  with  a  member, 
member  organization,  participant,  or 
participant  organization  who  is  not  a 
member  and  is  not  eligible  to  effect 
transactions  on  the  Options  Floor  as  a 
Specialist,  Registered  Options  Trader,  or 
Floor  Broker.  For  purposes  of  this  Rule, 
an  Inactive  Nominee  shall  be  deemed  a 
Clerk. 

(a)  Badges.  While  on  the  trading  floor. 
Clerks  shall  display  prominently  at  all 
times  the  badge(s)  supplied  to  them  by 
the  Exchange. 

(b)  Conduct  on  the  Trading  Floor. 
Clerks  shall  be  primarily  located  at  a 
post  assigned  to  their  employer  or 
assigned  to  their  employer's  clearing 
firm  uidess  such  Clerk  is: 

(i)  entering  or  leaving  the  trading 
floor; 

(ii)  transmitting,  correcting,  or 
checking  the  status  of  an  order  or 
reporting  or  correcting  an  executed 
trade; 

(Hi)  supervising  other  Clerks  of  his 
member  organization  if  he  is  identified 
as  a  supervisor  on  the  registration  form 
submitted  to  the  Exchanger's 
Membership  Services  Department. 

(c)  Registration  Requirements.  A 
member  or  member  organization  who 
employs  a  Clerk  that  performs  any 
function  other  than  a  solely  clerical  or 
ministerial  function  shall,  prior  to  the 
time  such  Clerk  performs  any  function 
as  a  Clerk,  (i)  comply  with  the 
registration  requirement(s)  set  forth  in 
Exchange  Rule  604,  where  applicable; 
(ii)  disclose  in  detail  to  the  Exchange,  on 
an  annual  basis,  the  specific  nature  of 
such  additional  function(s);  and  (Hi) 

,  submit  to  the  Exchange  written 
supervisory  procedures  relating  to  such 
Clerk's  activities  in  accordance  with 
Exchange  Rule  748. 

(d)  Clerks'  Use  of  Vendor  Quote 
Terminals,  DOT,  and  Other  Order-Entry 
Devices.  A  Clerk  may  enter  an  order 
under  the  direction  of  a  member  by  way 
of  a  vendor  quote  terminal,  DOT 
machine,  or  any  other  order  entry 
device. 

Commentary 

.01    Stock  Execution  Clerks 

(a)  Definition.  A  Stock  Execution 
Clerk  is  any  person  other  than  a . 
Specialist  Clerk  oh  the  Exchange  Floor 
who  functions  as  an  intermediary  in  a 
transaction  (A)  consuzrunated  on  the 
Exchange;  (B)  entered  verbally  for 
execution  other  than  on  the  Exchange: 


or  (C)  entered  into  a  third  party  system 
designed  to  execute  transactions  other 
than  on  the  Exchange. 

(b)  Registration  Requirements.  Any 
member  or  member  organization 
engaged  as  a  Stock  Execution  Clerk 
shall  register  as  such  with  the 
Exchange's  Membership  Services 
Department.  A  Stock  Execution  Clerk 
that  performs  any  function  other  than  a 
solely  clerical  or  ministerial  function 
shall,  prior  to  performing  any  function 
as  a  Stock  Execution  Clerk,  (i)  comply 
with  the  registration  requirement(s)  set 
forth  in  Exchange  Rule  604,  where 
applicable;  (ii)  disclose  in  detail  to  the 
Exchange,  on  an  annual  basis,  the 
specific  nature  of  such  additional 
function(s);  and  (Hi)  in  accordance  with 
Exchange  Rule  748,  submit  to  the 
Exchange  written  supervisory 
procedures  relating  to  such  member  or 
member  organization's  activities  as  a 
Stock  Execution  Clerk. 

(c)  Clearing.  All  transactions  by  Stock 
Execution  Clerks  shall  be  carried  by  an 
NASD  member  firm.  Members  and 
member  organizations  that  function  as 
Stock  Execution  Clerks  shall  determine 
whether  their  activities  as  Stock 
Execution  Clerks  require  them  to  be 
registered  as  NASD  members  as 
provided  in  the  Securities  Exchange  Act 
of  1934,  as  amended,  and  the  rules  and 
regulations  thereunder. 

(d)  Limitations.  No  Stock  Execution 
Clerk  shall:  (i)  act  as  an  intermediary  in 
any  transaction  other  than  under  the 
direct  supervision  of  a  member;  (ii)~ 
enter  into  any  clearing  transaction  or 
participate  in  any  clearing  process;  (Hi) 
have  discretion  or  independent 
authority  over  any  account  or 
transaction. 

.02    Specialist  Clerks 

(a)  Defiiution.  A  Specialist  Clerk  is 
any  on-floor  person,  not  a  member  of 
the  Exchange,  employed  by  or 
associated  with  a  member  or  member 
organization  registered  as  a  specialist. 

(b)  Registration  Requirements.  Any 
member  or  member  orgardzation  that 
employs  a  Specialist  Clerk  shall  register 
such  Specialist  Clerk  with  the 
Exchange's  Membership  Services 
Department.  A  Specialist  Clerk  that 
performs  any  function  other  than  a 
solely  clerical  or  ministerial  function 
shall,  prior  to  perfomiing  any  function 
as  a  Specialist  Clerk,  (i)  comply  with  the 
registration  requirement(s)  set  forth  in 
Exchange  Rule  604,  where  applicable; 
(ii)  disclose  in  detail  to  the  Exchange,  on 
an  annual  basis,  the  specific  nature  of 
such  additional  function(s);  and  (Hi)  in 
accordance  with  Exchange  Rule  748, 
subndt  to  the  Exchange  written 


supervisory  procedures  relating  to  such 
Specialist  Clerk's  activities. 

(c)  Conduct  on  the  trading  floor.  A 
Specialist  Clerk  is  permitted  to 
communicate  verbal  market  information 
(i.e.,  bid,  offer,  and  size)  in  response  to 
requests  for  such  information,  provided 
that  such  information  is  communicated 
under  the  direct  supervision  of  his  or 
her  member  employer.  A  Specialist 
Clerk  may  consummate  electronic 
transactions  under  the  express  direction 
of  his  or  her  member  employer  by 
matching  bids  and  offers.  Such  bids  and 
offers  and  transactions  effected  under 
the  supervision  of  a  member  employer 
are  binding  as  if  made  by  the  member 

employer. 

***** 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of,  and  basis  for, 
the  proposed  rule  diange  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Orgaruzation's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change  ^ 

1.  Purpose 

The  Phlx  proposes  to  define  and  set 
forth  permitted  and  prohibited  activities 
of  Clerks  on  the  Exchange's  Options 
Floor. 

a.  Definition 

Proposed  Phlx  Rule  1090  would 
define  a  Clerk  as  any  registered  on-floor 
person  employed  by  or  associated  with 
a  member,  member  organization, 
participant,  or  participant  organization 
who  is  not  a  member  and  is  not  eligible 
to  effect  transactions  on  the  Options 
Floor  as  a  Specialist,  Registered  Options 
Trader,  or  Floor  Broker.  The  purpose  of 
this  definition  is  to  identify  a  category 
of  all  persons  that  are  not  members  of 
the  Exchange  and  who  are  not  eligible 
to  effect  transactions,  but  are  located  on 
the  Exchange's  Options  Floor.*  Under 
proposed  Phlx  Ride  1090,  Clerks  would 
not  be  eligible  to  effect  transactions  on 


'•  The  Exchange  notes  that  only  Exchange 
members  may  bid  for  and  offer  securities  in  the 
open  market  on  the  Exchange  Floor.  See  Exchange 
Rule  104. 
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the  Exchange  Options  Floor,  except  in 
the  specific  circimistances  set  forth  in 
proposed  Commentary  .02  (c)  to 
proposed  Phlx  Rule  1090  relating  to  the 
matching  of  electronic  bids  and  offers 
by  a  Specialist  Clerk  under  the  express 
direction  of  his  or  her  employer. 

Finally,  the  Exchange  proposes  that  in 
order  for  the  proposed  rule  to  apply  to 
all  categories  of  registered  persons 
located  on  the  Exchange's  Options  Floor 
that  are  generally  not  eligible  to  effect 
transactions.  Inactive  Nominees  would 
be  deemed  to  be  Clerks  for  purposes  of 
the  proposed  rule.^ 

b.  Badges 

The  Exchange  proposes  to  require  that 
Clerks,  while  on  the  trading  floor, 
display  prominently  at  all  times  the 
badge(s)  supplied  to  them  by  the 
Exchange.  "The  purpose  of  this  provision 
is  to  ensure  that  Exchange  members  are 
made  aware  of  the  identity  of  all  Clerks 
on  the  Options  Floor,  and  that  Exchange 
members  seeking  to  effect  transactions 
with  other  members  are  able  to  ascertain 
the  status  of  those  other  members  with 
whom  they  may  enter  into  on-floor 
transactions.^ 

With  respect  to  Inactive  Nominees, 
the  Phlx  notes  that  the  Exchange's 
Membership  Services  Department 
currently  issues  nonmember  badges  to 
Inactive  Nominees,  who  are  ineligible  to 
effect  transactions  on  the  Options  Floor. 
The  Exchange's  Membership  Services 
Department  also  issues  member  badges 
to  activated  persons  who  are  eligible  to 
effect  transactions  on  the  Options  Floor. 
All  badges  are  issued  on  a  daily  basis. 
The  Phbc  believes  that  a  further  purpose 
of  the  badge  requirement  is  to  facilitate 
the  Exchange's  Market  Surveillance 
Department  in  ascertaining  the  function 
of  on-floor  persons,  and  to  surveil  for  * 
violations  of  Exchange  rules 
accordingly.  ^ 


^  See  Exchange  Rule  21 ,  which  provides  that  the 
term  "Inactive  Nominee"  shall  mean  a  natural 
person  associated  with  and  designated  by  a  member 
organization  whom  has  applied  for  and  been 
approved  by  the  Admissions  Committee  for  such 
status  and  is  registered  as  such  with  the  Office  of 
the  Secretary.  An  Inactive  Nominee  shall  have  no 
rights  or  privileges  of  membership  unless  and  until 
the  Inactive  Nominee  becomes  a  member  of  the 
Exchange  pursuant  to  the  By-Laws  and  Rules  of  the 
Exchange.  An  Inactive  Nominee  merely  stands 
ready  to  assume  legal  title  to  a  membership  upon 
notice  by  the  member  organization  to  the  Office  of 
the  Secretary  to  be  transferred  intra-ftrm  on  an 
expedited  basis. 

^  Regulation  3  under  Exchange  Rule  60  requires 
persons  on  the  Exchange's  Options  Floor  to  wear 
identification  badges  chest  high  in  full  view,  and 
the  badges  must  accurately  reflect  the  respective 
person's  associations  and  dual  affiliations. 

'The  Exchange  represents  that  it  currently  does 
not  provide  badges  to  Clerks  based  on  the  type  of 
Clerk  (i.e.,  Specialist  Clerks,  Stock  Execution  Clerk). 
The  Exchange  does,  however,  provide  different 


c.  Conduct  on  the  Trading  Floor 

The  Exchange  proposes  that  a 
Specialist  Clerk  ^  would  be  permitted  to 
consummate  electronic  transactions 
under  the  express  direction  of  his  or  her 
member  employer  by  matching 
electronic  bids  and  offers.  The  purpose 
of  this  provision  is  to  enable  Clerks 
employed  by  specialists  on  the  Options 
Floor  to  assist  in  matching  electronic 
bids  and  offers  once  electronic  orders 
become  due  for  execution.  According  to 
the  Exchange,  such  activity,  generally 
administrative  in  nature,  does  not 
involve  actual  bidding  or  offering  of 
securities,  and  could  oiUy  be  carried  out 
by  a  Specialist  Clerk  under  the  direct 
supervision  of  his  or  her  employer 
member.  In  no  circumstance  would  any 
Clerk  be  allowed  to  consummate  a  face- 
to-fece  transaction  with  an  Exchange 
member.^  In  order  to  ensure  that 
transactions  effected  by  Specialist 
Clerks  matching  electronic  bids  and 
offers  are  binding  on  members,  the 
Exchange  proposes  to  require  that  bids 
and  offers  and  transactions  effected  by 
Specialist  Clerks  imder  the  supervision 
of  a  member  are  binding  as  if  tnade  by 
the  member  employer. 

The  Exchange  also  proposes  to  require 
that  Clerks  be  primarily  located  at  a  post 
assigned  to  their  employer  or  assigned 
to  their  employer's  clearing  firm  unless 
a  Clerk  is  entering  or  leaving  the  trading 
floor;  transmitting,  correcting,  or 
checking  the  status  of  an  order  or 
reporting  or  correcting  an  executed 
trade;  and/or  supervising  other  Clerks  of 
his  member  organization  if  he  or  she  is 
identified  as  a  supervisor  on  the 
registration  form  submitted  to  the 
Exchange's  Membership  Services 
Department.  The  Exchange  believes  that 


badges  for  Clerks  and  for  members  permitted  to 
trade  on  the  Phlx  floor.  The  "member"  badge 
includes  a  red  square  symbol  that  identifies  such 
member  as  eligible  to  enter  into  transactions  on  the 
Exchange  floor.  Clerk  badges  do  not  include  such 
a  symbol.  Inactive  Nominees  on  the  options  trading 
floor  are  required  to  wear  and  display  badges 
identifying  them  as  nonmembers.  See  Amendment 
No.  1,  note  3,  supra. 

*  A  Specialist  Clerk  is  any  on-floor  person,  not  a 
member  of  the  Exchange,  employed  by  or  associated 
with  a  member  or  member  organization  registered 
as  a  specialist.  See  proposed  Phlx  Rule  1090. 
Commentary  .02(8). 

*  Exchange  Option  Floor  Procedure  Advice 
("OFPA")  F-23  provides  that  Clerks,  other  than 
Specialist  Clerks,  are  prohibited  from  maintaining 
a  sustained  presence  in  the  trading  crowd.  In 
addition,  Clerks  are  prohibited  from  requesting 
market  quotations  from  a  Specialist  or  ROT,  except 
that  a  Sptecialist  Clerk,  under  the  supervision  of  a 
Specialist,  may  request  the  crowd's  market  in  order 
to  update  disseminated  markets  or  ascertain  parity/ 
priority  splits  in  relation  to  the  execution  of  an 
order.  A  sustained  presence  is  defined  as  a  period 
of  time  beyond  such  time  that,  under  the  prevailing 
circumstances,  is  needed  by  the  Clerk  to  complete 
the  allowable  business  function  which  brought  the 
Clerk  to  that  crowd  in  the  first  place. 


this  provision  shotdd  facilitate  the 
Exchange's  Market  Surveillance 
Department  in  ascertaining  the  function 
of  Clerks  on  the  Options  Floor  and 
ensure  that  Clerks  are  not  in  a  position 
on  the  Options  Floor  to  enter  into 
transactions  in  securities  with  Exchange 
members  without  appropriate  member 
employer  supervision. 

With  respect  to  appropriate  member 
employer  supervision,  the  Exchange 
proposes  to  allow  a  Clerk  to  enter  an 
order  under  the  direction  of  a  member 
via  a  vendor  quote  terminal,  Designated 
Order  Turnaround  ("DOT")  System 
machine,  or  any  other  order  entry 
device.  Such  a  Clerk  would  not  have 
discretion  over  orders  entered,  nor  be 
permitted  to  bid  and/or  offer  through 
the  use  of  an  order  entry  device  without 
the  express  direction  of  a  member.*" 

d.  Stock  Execution  Clerks 

The  proposed  rule  change  would 
define  a  Stock  Execution  Clerk  would  be 
defined  as  any  person,  other  than  a 
Specialist  Clerk  on  the  Exchange  Floor, 
who  functions  as  an  intermediary  in  a 
transaction  (i)  consummated  on  the 
Exchange;  (ii)  entered  verbally  for 
execution  other  than  on  the  Exchange; 
or  (iii)  entered  into  a  third  party  system 
designed  to  execute  transactions  other 
than  on  the  Exchange. 

According  to  the  Exchange,  a  Stock 
Execution  Clerk  provides  a  service  to 
Exchange  members  on  the  Options  Floor 
by  accepting  orders  for  the  purchase  and 
sale  of  securities  underlying  options 
transactions.  Once  such  orders  are 
accepted,  the  Stock  Execution  Clerk 
forwards  such  orders  to  the  appropriate 
marketplace  for  execution.  The 
transactions  executed  are  typically 
hedging  transactions  in  underlying 
stocks  for  Exchange  specialists  and 
ROTs,  The  Exchange  believes  that  the 
proposed  rule  would  assist  the 
Exchange  in  regulating  the  business 
activities  of  its  members  and  member 
organizations  that  function  as  Stock 
Execution  Clerks. 

The  Exchange  proposes  to  require  any 
member  or  member  organization 
engaged  as  a  Stock  Execution  Clerk  to 
register  as  such  with  the  Exchange's 
Membership  Services  Department.  A 
Stock  Execution  Clerk  that  performs  any 
function  other  than  a  solely  clerical  or 
ministerial  fimction  shall,  prior  to 


'"  For  example,  a  Registered  Options  Trader 
("ROT")  that  instructs  a  Clerk  to  enter  an  order  via 
an  electronic  order  entry  device  would  be  required 
to  specify  whether  the  order  is  a  buy  or  sell  order: 
the  number  of  contracts;  whether  it  is  a  day  good 
till  canceled  order;  whether  it  is  a  market  or  limit 
order;  and  the  account  number.  A  member 
employer  iiutructing  his  or  her  employee  t^lark 
would  be  required  to  provide  the  same  express 
diisctioa. 
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performing  any  function  as  a  Stock 
Execution  Clerk,  comply  with  the 
registration  requirement(s)  set  forth  in 
Exchange  Rule  604,  where  applicable, 
disclose  in  detail  to  the  Exchange,  on  an 
annual  basis,  the  specific  natiire  of  such 
additional  function(s),  and  submit  to  the 
Exchange  written  supervisory 
procedures  relating  to  such  activities  as 
a  Stock  Execution  Clerk  in  accordance 
with  Exchange  Ride  748.  The  Exchange 
believes  that  this  provision  would  serve 
to  assist  the  Exchange  in  regulating 
Stock  Execution  Clerks,  and  would 
subject  Exchange  members  and  member 
organizations  to  possible  disciplinary 
action  for  failure  to  supervise  their 
employee  Stock  Execution  Clerks. 

The  Exchange  proposes  to  require  that 
Stock  Execution  Clerks  clear 
transactions  through  an  NASD  member 
firm,  and  determine  whether  their 
activities  as  Stock  Execution  Clerks 
require  them  to  be  registered  as  NASD 
members.''  The  purpose  of  this 
provision  is  to  ensure  that  the  activities 
of  Stock  Execution  Clerks  are  conducted 
consistently  with  the  Act  and  the  rules 
and  regulations  thereunder.  According 
to  the  Exchange,  the  ability  of  the 
Exchange's  Market  Surveillance 
Department  to  surveil  the  activities  of 
Stock  Execution  Clerks  on  an  exchange 
floor  other  than  its  own  is  limited.  The 
Exchange  believes  that  this  is  the 
primary  reason  for  the  Commission's 
rule  requiring  NASD  membership  (and 
compliance  with  NASD  rules,  subject  to 
NASD  disciplinary  jurisdiction),  except 
in  limited  circumstances. 

Finally,  the  Exchange  proposes  to 
provide  that  no  Stock  Execution  Clerk 
may  act  as  an  intermediary  in  any 
transaction  other  than  imder  the  direct 
supervision  of  a  member;  enter  into  any 
clearing  transaction  or  participate  in  any 
clearing  process;  nor  have  discretion  or 
independent  authority  over  any  account 
or  transaction.  The  purpose  of  this 
provision  is  to  ensure  that  Stock 
Execution  Clerks  would  not  perform 


<  I  Section  15(b)(8)  of  the  Act  requires  every 
broker-dealer  registered  with  the  Commission  to 
become  a  member  of  the  NASD  unless  the  broker- 
dealer  effects  transactions  in  securities  solely  on  a 
national  securities  exchange  of  which  it  is  a 
member.  15  U.S.C.  78o(b)(8).  Section  15(b)(9)  of  the 
Act  provides  the  Commission  with  authority  to 
exempt  any^lass  of  broker-dealers  from  the 
requiremenfto  become  a  member  of  the  NASD.  IS 
U.S.C.  78o(b)(9).  Rule  15b9-l  under  the  Act 
exempts  members  of  a  national  securities  exchange 
from  becoming  a  member  of  the  NASD  if  the  entity 
(i)  carries  no  customer  accounts:  and  (ii)  earns  no 
more  than  SI  .(XX)  annual  gross  income  from 
securities  transactions  carried  out  otherwise  than 
on  an  exchange  nf  which  it  is  a  member.  The  gross 
income  limitation  does  not  apply  to  income  derived 
from  transactions  (A)  for  the  dealer's  own  account 
with  or  through  another  registered  broker  or  dealer: 
or  (B)  through  the  Intermarket  Trading  System.  17 
CFR240.15b9-l. 


duties  customarily  performed  by  a 
Registered  Representative  (necessitating 
NASD  Series  7  qualification)  '^  and  to 
ensure  that  Stock  Execution  Clerks 
comply  with  applicable  federal 
securities  laws.'^ 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act,"*  in  general,  and 
furthers  the  objectives  of  section  6(b)(5) 
of  the  Act, IS  in  particular,  in  that  it  is 
designed  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  to  protect  the  investors  and  the 
public  interest,  and  to  promote  just  and 
equitable  principles  of  trade  by 
regulating  the  conduct  of  Clerks  on  the 
Exchange's  Options  Floor. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  -on  Competition 

The  Phlx  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
As  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  as  amended;  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 


■-Exchange  Rule  604(a)  provides  that  no  member 
organization  shall  permit  any  natural  persons  to 
conduct  a  public  business  or  duties  customarily 
performed  by  a  registered  representative  unless 
such  person  is  registered  and  qualified  as  a 
Registered  Representative.  Exchange  Rule  604(a)(iil 
provides  that  a  person  is  deemed  to  be  a  qualified 
Registered  Representative  if  he  or  she  maintains  an 
effective  Series  7  "Full  Registration/General 
Securities  Representative"  registration  or  an 
equivalent  predecessor  of  this  examination/ 
registration. 

'^Telephone  conversation  between  Richard  S. 
Rudolph.  Director  and  Counsel.  Phlx.  and  Frank  N. 
Genco,  Attorney,  Division,  Commission. 

'*15  U.S.C.  78f[b). 

'5 15  U.S.C.  78f(b)(5). 


IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change,  as  amended,  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  offices  of  the  Exchange. 
All  submissions  should  refer  to  File  No. 
SR-Phlx-2001-104  and  should  be 
submitted  by  October  16,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[PR  Doc.  02-24292  Filed  &-24-02;  8:45  am] 
BILUNG  COOE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46513;  File  No.  SR-SCCP- 
2002-03] 

Self-Regulatory  Organizations;  Stocit 
Clearing  Corporation  of  Piiiiadeiphia; 
Notice  of  Filing  and  Immediate 
Effectiveness  of  a  Proposed  Rule 
Change  Relating  to  Fees  for  Remote 
Competing  Specialists 

September  18.  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
August  6,  2002,  the  Stock  Clearing 
Corporation  of  Philadelphia  ("SCCP") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  III  below,  which  items 
have  been  prepared  primarily  by  SCCP. 
The  Commission  is  pubUshing  this 
notice  to  solicit  comments  on  the 


>»17CFR200.30-3(a)(12). 
» 15  U.S.C.  78s(b)(l). 
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proposed  rule  change  from  interested 
parties. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  amends 
SCCP's  fee  schedule  to  adopt  new  fees 
relating  to  remote  competing  specialists 
on  the  Philadelphia  Stock  Exchange 
("Phlx")  and  to  provide  that  certain 
existing  fees  and  discounts  applicable  to 
Phlx  specialists  will  not  apply  to  remote 
competing  specialists.^ 

n.  Self-Regulatoiy  Organizatioii's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  die  Proposed  Rule 

In  its  filing  with  the  Commission, 
SCCP  included  statements  concerning 
the  purpose  of  and  statutory  basis  for 
the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  FV  below. 
SCCP  has  prepared  summaries,  set  forth 
in  sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements.  3 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

On  December  21,  2001,  the 
Commission  approved  a  Phlx  proposed 
rule  change  to  adopt  rules  designed  to 
facilitate  the  establishment  of  Phlx's 
remote  competing  specialist  program.^ 
The  new  rules  provide  for  the  approval 
by  Phlx's  Equity  Allocation.  Evaluation, 
and  Securities  Committee  of 
applications  by  qualified  specialist  units 
to  act  as  competing  specialists  in  one  or 
more  equity  securities  frtim  locations 
other  than  Phbc's  physical  trading 
floor.3  SCCP  is  revising  its  schedule  of 


'  See  also  Securities  Exchange  Act  Release  No. 
46392  (August  21.  2002).  67  FR  55294  (August  28. 
2002)  (amending  Phlx  fees  to  be  charged  in 
connection  with  the  commencement  of  the  remote 
competing  specialist  prograin.) 

^The  Commission  has  modified  parts  of  these 
statements. 

*  Securities  Exchange  Act  Release  No.  45184 
(December  21.  2001).  67  FR  622  (January  4.  2002). 

'  Phlx  notes  that  for  most  purposes  under  its  rules 
a  remote  competing  specialist  is  considered  to  be 
transacting  business  on  the  floor.  For  example, 
Exchange  Rule  461(f)  provides,  "All  rule,  by-law 
and  certificate  of  incorporation  references 
pertaining  to  the  trading  floor  of  the  Exchange  shall 
be  deemed  to  include  any  bids,  offers,  orders  and 
trading  done  remotely,  and  all  such  bids,  offers, 
orders  and  trades  shall  be  deemed  to  be  Phlx  bids, 
offers,  orders  and  executions  on  the  Exchange." 
Additionally,  the  proposed  rule  change  proposing 
Phlx  Rule  461  states  that  remote  specialists  would 
be  subject  to  the  jurisdiction  of  the  Floor  Procedure 
Committee  in  the  same  manner  they  would  if  their 
operations  were  conducted  on  the  physical  trading 
floor  and  that  remote  specialists  would  be  eligible 
to  serve  on  the  Board  of  Governors  and  in 
committee  positions  reserved  for  persons  associated 


dues,  fees,  and  charges  in  anticipation 
of  the  commencement  of  trading  by 
remote  competing  specialists. 

Under  the  revised  fee  schedule,  the 
existing  trade  recording  fees  and  value 
fees  will  not  apply  to  trades  by  Phlx 
remote  competing  specialists.  The 
specialist  discoimts  for  trades  cleared 
through  a  SCCP  margin  accoimt  will  not 
apply  to  trades  by  remote  competing 
specialists.  The  PACE  specialist  credit 
will  not  apply  to  remote  competing 
specialists  unless  and  tintil  the  PACE 
specialist  charge  (a  fee  assessed  by  Phlx) 
is  effective  with  respect  to  remote 
competing  specialists. 

In  place  of  the  trade  recording  fees 
and  value  fees,  SCCP  proposes  to  apply 
a  new  fee,  the  SCCP  transaction  charge, 
applicable  only  to  transactions 
involving  Phlx  remote  competing 
specialists.  The  SCCP  transaction  charge 
of  $.30  per  remote  competing  specialist 
trade  will  apply  to  SCCP  participants 
which  are,  or  which  clear  for,  Phlx 
remote  competing  specialists.  This  fee 
will  be  capped  at  $100,000  per  month 
per  remote  competing  specialist. 

Except  as  described  herein,  all  other 
SCCP  fees,  dues,  discounts,  credits,  and 
charges  applicable  to  Phlx  floor-based 
competing  specialists  (including  the 
PAC£  specialist  credit  and  accoimt  fees, 
including  suffix  charges)  will  also  apply 
to  Phlx  remote  competing  specialists. 

SCCP  believes  that  the  proposed  rule 
change  is  consistent  with  17A(b)(3)(D) 
of  the  Act  ^  which  requires  that  the  rules 
of  a  registered  clearing  agency  provide 
for  equitable  allocation  of  reasonable 
dues,  fees,  and  other  charges  for  services 
which  it  provides  to  its  participants 
because  the  fee  structure  proposed 
herein  applies  equally  to  all  SCCP 
participants  with  remote  competing 
specialist  operations  or  which  clear  for 
remote  competing  specialists. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

SCCP  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  biuden  on  competition. 

(C)  Self-Regulatory  Organization's  . 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 


m.  Date  of  EfliBctiyeness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  rule  change 
establishes  or  changes  a  due,  fee,  or 
other  charge  imposed  by  SCCP,  it  has 
become  effective  pursuant  to  Section 
19(b)(3)(A)(ii)  of  the  Act'  and  Rule  19b- 
4(f)(2)  thereunder."  At  any  time  within 
sixty  days  of  the  filing  of  the  proposed 
rule  change,  the  Commission  may 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

IV.  SolidUtion  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  NW.. 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  SCCP.  All 
submissions  should  refer  to  the  File  No. 
SR-SCCP-2002-03  and  should  be 
submitted  by  October  16,  2002. 

For  the  (Dommission  by  the  Division  of 
Marlcet  Regulation,  pursuant  to  delegated 
authority.* 

Margaral  H.  McFarlaod, 

Deputy  Secretary. 

[FR  Doc.  02-24354  Filed  »-24-02:  8:45  am) 

BNJJNQ  COOi  M10-01-P 


with  member  organizations  primarily  engaged  in 
business  on  Phlx's  equity  floor.  Securities  Exchange 
Act  Release  No.  45014  (November  2,  2001),  66  FR 
56866  (November  13,  2001).  footnote  6.  Telephone 
conversation  between  Carla  Behnfeldt.  Director, 
t.egal  Department  new  Product  Development 
Group,  Phlx.  and  Lori  Bucci,  Special  Counsel, 
Division  of  Market  Regulation,  Commission  (August 
30,  2002). 
,  015U.S.C.  78q-l(b)(3MD). 


'  15  U.S.C.  78«(b)(3)(A)(il). 
•17CFR240.19b-*(f)(2). 
■  17  CFR  200.3O-3(a)(l2). 


60278 


Federal  Register /Vol.  67,  No.  186 /Wednesday,  September  25.  2002 /Notices 


DEPARTMENT  OF  STATE 

I 

[Public  Notic*  4137]' 

Culturally  Significant  Objects  Imported 
for  Exhibition;  Determinations:  "Jan 
IMiense  Molenaer:  Painter  of  the  Dutch 
Golden  Age" 


agency:  Department  of  State. 
action:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19, 1965  (79  Stat.  985;  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27, 1978,  the  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  (112  Stat. 
2681,  et  seq.;  22  U.S.C.  6501  note,  et 
seq.),  Delegation  of  Authority  No.  234  of 
October  1. 1999,  and  Delegation  of 
Authority  No.  236  of  October  19, 1999, 
as  amended,  I  hereby  determine  that  the 
object  to  be  included  in  the  exhibition 
"Jan  Miense  Molenaer:  Painter  of  the 
Ehitch  Golden  Age,"  imported  from 
abroad  for  temporary  exhibition  within 
the  United  States,  is  of  cultural 
significance.  The  objects  are  imported 
pursuant  to  a  loan  agreement  with  the 
foreign  owners.  I  also  determine  that  the 
exhibition  or  display  of  the  exhibit 
objects  at  the  North  Carolina  Museum  of 
Art,  Raleigh,  North  Carolina  from  on  or 
about  October  13,  2002  to  on  or  about 
January  5,  2003,  the  Indianapolis 
Museimi  of  Art — Columbus  Gallery, 
Coliunbus,  Indiana  from  on  or  about 
January  25,  2003  to  on  or  about  March 
16,  2003,  and  the  Ciurier  Gallery  of  Art, 
Manchester,  New  Hampshire  from  on  or 
about  March  30,  2003  to  on  or  about 
Jime  17,  2003,  and  at  possible  additional 
venues  yet  to  be  determined,  is  in  the 
national  interest.  Public  Notice  of  these 
Determinations  is  ordered  to  be 
published  in  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  contact  Julianne 
Simpson,  Attorney-Adviser,  Office  of 
the  Legal  Adviser,  U.S.  Department  of 
State,  (telephone:  202/619-6529).  The 
address  is  U.S.  Department  of  State,  SA- 
44,  301  4th  Street,  SW.,  Room  700, 
Washington,  DC  20547-0001. 

Dated:  September  16,  2002. 
Patricia  S.  Harrison, 

Assistant  Secretary  for  Educational  and 

Cultural  Affairs,  Department  of  State. 

[FR  Doc.  02-24367  Filed  9-24-02;  8:45  am) 

BHXINa  COOE  4niMM-P 


DEPARTMENT  OF  STATE 
[Public  Notice  4135] 

Office  of  the  Coordinator  for 
Countarterrorism;  Designation  of 
Foreign  Terrorist  Organizations 

Pursuant  to  section  219  of  the 
Immigration  and  Nationality  Act 
("INA"),  as  added  by  the  Antiterrorism 
and  Effective  Death  Penalty  Act  of  1996, 
Public  Law  104-132.  section  302, 110 
Stat.  1214, 1248  (1996),  and  amended  by 
the  Illegal  Immigration  Reform  and 
Immigrant  Responsibility  Act  of  1996, 
Public  Law  104-208, 110  Stat.  3009 
(1996),  and  by  the  Strengthening 
America  by  Providing  Appropriate 
Tools  Required  to  Intercept  and 
Obstruct  Terrorism  (USA  PATRIOT 
ACT)  Act  of  2001,  Public  Law  107-56 
(2001),  the  Secretary  of  State  hereby 
redesignates,  effective  September  25, 
2002,  the  following  organization  as  a 
foreign  terrorist  organization: 

The  Islamic  Movement  of  Uzbekistan 
also  known  as  the  IMU. 

Dated:  September  18,  2002. 
Francis  X.  Taylor, 
Coordinator  for  Countertermrism, 
Department  of  State. 
[FR  Doc.  02-24366  Filed  9-24-02;  8:45  am] 

BILUNG  COOE  4rtO-10-P 


DEPARTMENT  OF  STATE 

[Public  Notice  4129] 

Privacy  Act  of  1974;  System  of 
Records: 

AGENCY:  Office  of  Inspector  General, 
Department  of  State. 
ACTION:  Public  Notice. 

summary:  Notice  is  hereby  given  that 
the  Department  of  State  proposes  to 
establish  a  new  system  of  records,  titled 
"Office  of  Inspector  General  Timesheet 
System."  The  records  contained  in  this 
system  will  consist  of  documentation  of 
employee  time  spent  on  daily  activities. 
The  system  description  is  set  forth 
below. 

ADDRESSES:  Office  of  Inspector  General 
(OIG),  U.S.  Department  of  State,  2201  C 
Street,  NW.,  Washington,  DC  20520  and 
SA-39  1700  N.  Lynn  Street,  Rosslyn. 
Virginia  22209. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harrell  K.  Fuller,  Director  of 
Administration,  U.S.  Department  of 
State,  Office  of  Inspector  General,  (703) 
284-2708. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  Department  of 
State  proposes  to  establish  a  new  system 


of  records  pursuant  to  the  provisions  of 
the  Privacy  Act  of  1974,  as  amended, 
and  the  Office  of  Management  and 
Budget  Circular  A-108,  Transmittal 
Memorandiun  No.  1,  dated  September 
30, 1975  (40  FR  45877,  October  3, 1975). 
The  new  system  of  records  is  titled 
"Office  of  Inspector  General  Timesheet 
System."  The  records  contained  in  this 
system  will  consist  of  documentation  of 
employee  time  spent  on  daily  activities. 
The  records  in  this  system  will  consist 
of  the  employee's  name,  salary,  leave, 
and  timesheets.  The  system  will  be  used 
by  the  OIG  as  an  online  tool  by 
management  to  generate  reports  on  the 
cost  of  time  spent  on  projects,  training, 
and  management.  The  system  also  may 
be  used  by  the  Office  of  Inspector 
General's  Project  Tracking  System  (PTS) 
for  projects  tracked  by  PTS. 

Tne  new  system  description,  "Office 
of  Inspector  General  Timesheet  System, 
STATE-67,"  will  read  as  set  forth 
below. 

STATE-67 

SYSTEM  name: 

Office  of  Inspector  General  (OIG) 
Timesheet  System. 

SECURmr  CLASSIFICATKMl: 

Unclassified. 

SYSTEM  location: 

Office  of  Inspector  General  (OIG),  U.S. 
Department  of  State,  2201  C  Street,  NW., 
Washington,  DC  20520,  SA-39  1700  N. 
Lynn  Street,  Rosslyn,  Virginia  22209. 

-  categories  of  inuviduals  covered  by  the 
system: 

All  OIG  employees  of  the  Department 
of  State,  including  the  Inspector  General 
and  Deputy  Inspector  General. 

categomes  of  records  m  the  system: 
Employee's  name;  annual  salary; 
hourly  rate;  leave  use;  employee 
timesheets;  employment  tenure; 
employee  grade  and  series;  occupational 
series. 

AUTHORHY  FOR  MAINTENANCE  of  the  system: 

Inspector  General  Act  of  1978,  5 
U.S.C.  App.  3;  Foreign  Service  Act  of 
1980,  as  amended  (22  U.S.C.  3901). 

routine  uses  of  records  MAINTAINED  IN  THE 
system,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  information  in  the  OIG  Timesheet 
System  may  be  used:  (a)  By  the  subject 
of  the  record  to  review  time  spent  by  the 
subject  on  projects,  training,  and  other 
activities;  0))  By  OIG  management  to 
generate  reports  and  analysis  of  the  time 
and  costs  spent  on  projects,  training, 
and  management.  Also  see  the  "Routine 
Uses"  paragraph  of  the  Prefatory 


Federal  Register /Vol.  67,  No.  186  /  Wednesday.  September  25,  2002 /Notices 60279 


Statement  published  in  the  Federal 
Register. 

POLICIES  AND  PRACTKES  FOR  STOaeiQ, 
RETRKVmO,  ACCCSSmO,  RETARNNO  AND 
DMPOSMQ  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Electronic  Media. 

RETRKVABHJTY: 

By  individual  name  or  by  project,  as 
well  as  by  each  of  the  data  items  listed 
as  a  category  of  record  in  this 
description. 

SAFEGUARDS: 

All  employees  of  the  Department  of 
State  have  imdergone  backgroimd 
investigations.  Access  to  the  Department 
and  its  annexes  is  controlled  and 
limited  to  those  individuals  possessing 
a  valid  identity  card  or  individuals  with 
a  proper  escort.  All  records  containing 
personal  information  are  maintained  in 
secured  file  cabinets  or  in  restricted 
areas,  access  to  which  is  limited  to 
authorized  personnel.  Access  to 
computerized  files  is  password 
protected  under  the  direct  supervision 
of  the  system  manager.  The  system 
manager  has  the  capability  of  printing 
audit  trails  of  access  from  the  computer 
media,  thereby  permitting  regular  and 
ad  hoc  monitoring  of  computer  usage. 

RETENTION  AND  DttPOSAL: 

These  records  will  be  maintained 
until  they  become  inactive  at  which 
time  they  will  be  retired  or  destroyed  in 
accordance  with  published  records 
schedules  of  the  Department  of  State 
and  as  approved  by  the  National 
Archives  and  Records  Administration. 
More  specific  information  may  be 
obtained  by  writing  to  Director,  Office  of 
IRM  Programs  and  Services;  A/RPS/IPS; 
U.S.  Department  of  State,  SA-2; 
Washington,  DC  20522-6001. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Director  of  Administration,  U.S. 
Department  of  State,  Office  of  Inspector 
General,  1700  North  Moore  St.,  Suite  « 
720,  Rosslyn,  VA  22209. 

NormcATiON  procedure: 

Individuals  who  have  reason  to 
believe  that  the  OIG  Timesheet  System 
might  contain  records  pertaining  to 
them  should  write  to  the  Information 
and  Privacy  Coordinator,  Office  of 
Inspector  General,  Department  of  State, 
Room  6817.  2201  C  Street.  NW., 
Washington,  DC,  20520.  The  individual 
must  specify  that  he/she  wishes  the 
records  of  the  OIG  Timesheet  System  to 
be  checked.  At  a  minimum,  the 
individual  must  include:  date  and  place 
of  birth;  approximate  dates  of 
employment  with  Department  of  State's 


OIG;  current  mailing  address  and  zip 
code;  signature;  and,  preferably,  his/her 
social  seciirity  number. 

RECORD  ACCESS  AND  AMENDMENT  PROCEDURES: 

Individuals  who  wish  to  gain  access 
to  or  amend  records  pertaiiiing  to 
themselves  should  write  to  the 
Information  and  Privacy  Coordinator, 
Office  of  Inspector  General,  Department 
of  State  (address  above). 

RECORD  SOURCE  CATEOORKS: 

These  records  contain  employee 
information  obtained  directly  from  the 
individual  who  is  the  subject  of  these 
records.  The  records  also  contain  grade, 
position,  and  salary  information  from 
the  OIG's  Office  of  Human  Resources 
that  is  generated  using  the  employee's 
identification  ntmiber  from  the  Global 
Employee  Management  System  (GEMS). 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVMtONS 
OF  THE  ACT: 

None. 

Dated:  September  13,  2002. 
Clark  Kent  Ervin, 

Inspector  General,  Department  of  State. 
[FR  Doc.  02-23981  Filed  9-24-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Offlca  Of  ttta  Sacratary 
[Docket  OST-02-1235a] 

Application  Of  MAN  Aviation,  Inc.  for 
Commutar  Authority 

AOENCY:  Department  of  Transportation. 
ACTION:  Notice  of  order  to  show  cause 
(Order  2002-9-17). 

SUMMARY:  The  Department  of 
Transportation  is  directing  all  interested 
persons  to  show  cause  why  it  should 
not  issue  an  order  finding  that  M&N 
Aviation,  Inc.,  is  fit,  willing,  and  able 
under  49  U.S.C.  41738  to  provide 
scheduled  passenger  service  as  a 
commuter  air  carrier  and  issue  to  it  a 
CoDunuter  Air  Carrier  Authorization. 
DATES:  Persons  wishing  to  file 
objections  should  do  so  no  later  than 
October  4,  2002. 

ADDRESSES:  Objections  and  answers  to 
objections  should  be  filed  in  Docket 
OST-02-12358  and  addressed  to  the 
Department  of  Transportation  Dockets 
(SVC-124,  Room  PL-401).  U.S. 
Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590,  and  should  be  served  upon  the 
parties  listed  in  Attachment  A  to  the 
order. 

FOR  FURTHER  MfORMATION  CONTACT:  Mr. 
Howard  Serig.  Air  Carrier  Fitness 


Divi8it)n  (X-56.  Room  6401).  U.S. 
Department  of  Transportation,  400 
Seventh  Street.  SW..  Washington,  DC 
20590,  (202)  366-4822. 

Dated:  September  19,  2002. 

Read  C  Van  De  Watw, 

Assistant  Secretary  for  Aviation  and 
International  Affairs. 

[FR  Doc.  02-24364  Filed  9-24-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

MarMqib  Administration 
[Docket  No.  MARAO-2002-139961 

information  Collactlon  Avallabis  for 
Public  Commanta  and 
Racommandatlona 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Maritime 
Administration's  (MARAD's)  intentions 
to  request  extension  of  approval  for 
three  years  of  a  currently  approved 
information  collection. 
DATES:  Comments  should  be  submitted 
on  or  before  November  25,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Jean 
McKeever,  Associate  Administrator  for 
Shipbuilding,  Maritime  Administration, 
400  7th  St..  SW..  Washington,  DC 
20590.  Telephone  202-366-5737,  FAX 
202-366-7901. 

Copies  of  this  collection  can  also  be 
obtained  from  that  office. 
SUPPLEMENTARY  INFORMATION: 

Title  of  Collection :  Capital 
Construction  Fund  and  Exhibits. 

Type  of  Request:  Extension  of 
currently  approved  information 
collection. 

OMB  Control  Number:  2133-0027. 

Form  Numbers:  None. 

Expiration  Date  of  Approval:  February 
28,  2003. 

Summary  of  Collection  of 
Information:  This  information  collection 
consists  of  application  for  a  Capital 
Construction  Fund  (CCF)  agreement 
under  section  607  of  the  Merchant 
Marine  Act,  1936  as  amended,  and 
annual  submissions  of  appropriate 
schedules  and  exhibits.  The  Capital 
Construction  Fund  is  a  tax-deferred  ship 
construction  fund  that  was  created  to 
assist  owners  and  operators  of  U.S.-flag 
vessels  in  accumulating  the  large 
amount  of  capital  necessary  for  the 
modernization  and  expansion  of  the 
U.S.  merchant  marine.  The  program 
encourages  construction,  reconstruction, 
or  acquisition  of  vessels  through  the 
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deferment  of  Federal  income  taxes  on 
certain  deposits  of  money  or  other 
property  placed  into  a  CCF. 

Need  and  Use  of  the  Information:  The 
collected  information  is  necessary  for 
MARAD  to  determine  an  applicant's 
eligibility  to  enter  into  a  CCF 
Agreement. 

Description  of  Respondents:  U.S. 
citizens  who  own  or  lease  one  or  more 
eligible  vessels  and  who  have  a  program 
to  provide  for  the  acquisition, 
construction  or  reconstruction  of  a 
qualified  vessel. 

Annual  Responses:  140. 

Annual  Burden:  2130  hours  total. 

Comments:  Comments  should  refer  to 
the  docket  number  that  appears  at  the 
top  of  this  document.  Written  comments 
may  be  submitted  to  the  Docket  Clerk, 
U.S.  Dot  Dockets,  Room  PL-401.  400 
Seventh  Street,  SW,  Washington,  DC 
20590.  Comments  may  also  be 
submitted  by  electronic  means  via  the 
Internet  at  http://dmses.dotgov/submit 
Specifically  address  whether  this 
information  collection  is  necessary  for 
proper  performance  of  the  function  of 
the  agency  and  will  have  practical 
utility,  accuracy  of  the  burden 
estimates,  ways  to  minimize  this 
burden,  and  ways  to  enhance  quality, 
utility,  and  clarity  of  the  information  to 
be  collected.  All  comments  received 
will  be  available  for  examination  at  the 
above  address  between  10  a.m.  and  5 
p.m.  EDT,  Monday  through  Friday, 
except  Federal  Holidays.  An  electronic 
version  of  this  document  is  available  on 
the  World  Wide  Web  at  http:// 
dms.dot.gov. 

By  Order  of  the  Maritime  Administrator. 

Dated:  September  19,  2002. 
Murray  A.  Bloom. 

Acting  Secretary,  Maritime  Administration. 
[FR  Doc.  02-24295  Filed  9-24-02;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Ex  Parta  No.  290  (Sub-No.  5M2002- 
4)1 

Quarterly  Rail  Cost  Adjustment  Factor 

AGENCY:  Surface  Transportation  Board, 

Transportation. 

ACTION:  Approval  of  rail  cost  adjustment 

factor. 

summary:  The  Board  has  approved  the 
fotirth  quarter  2002  rail  cost  adjustment 
factor  (RCAF)  and  cost  index  filed  by 
the  Association  of  American  Railroads. 
The  fourth  quarter  2002  RCAF 
(Unadjusted)  is  1.108.  The  fourth 


quarter  2002  RCAF  (Adjusted)  is  0.575. 
The  fourth  quarter  2002  RCAF-5  is 
0.556. 

EFFECTIVE  DATE:  October  1,  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  H. 

Jeff  Warren,  (202)  565-1533.  Federal 
Information  Relay  Services  (FIRS)  for 
the  hearing  impaired:  1-800-877-8339. 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Board's  decision.  To  purchase  a 
copy  of  the  full  decision,  write  to.call, 
or  pick  up  in  person  from:  Da-To-Da 
Legal,  Suite  405, 1925  K  Street.  NW.. 
Washington.  DC  20006,  phone  (202) 
293-7776.  [Assistance  for  the  hearing 
impaired  is  available  through  FIRS:  1- 
800-877-8339.1 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  energy  conservation. 

Pursuant  to  5  U.S.C.  605(b),  we 
conclude  that  our  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  RegiUatory 
Flexibility  Act. 

Dated:  Decided:  September  19,  2002. 

By  the  Board,  Chairman  Morgan  and  Vice 
Chairman  Burkes. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  02-24431  Filed  9-24-02;  11:43  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Finance  Docket  No.  30142  (Sub-No. 
5)1 

Norfolk  Southern  Railway  Company- 
Extension  of  L^ase  Exemption- 
Virginia  and  Southwestern  Railway 
Company 

Norfolk  Southern  Railway  Company 
(NSR).^  a  Class  I  rail  carrier,  has  leased 
and  operated  the  properties  of  its 
whoUy  owned  subsidiary,  Virginia  and 
Southern  Railway  Company  (VSW), 
consisting  of  approximately  100  miles  of 
rail  line  in  Tennessee  and  Virginia, 
imder  a  lease  originally  authorized  by 
the  Board's  predecessor,  the  Interstate 
Commerce  Commission,  in  1958.  The 
lease,  which  has  been  extended  five 
times,  is  scheduled  to  expire  on  March 
14,  2003.  The  railroads  have  agreed  to 
extend  the  lease  until  March  14,  2023. 

This  verified  notice  is  filed  under  49 
CFR  1180.2(d)(3).  which  exempts 


transactions  within  a  corporate  family 
and  do  not  residt  in  adverse  changes  in 
service  levels,  significant  operational 
changes,  or  a  change  in  the  competitive 
balance  with  carriers  outside  the 
corporate  family;  and  49  CFR 
1180.2(d)(4).  which  exempts  renewals  of 
leases  andnther  matters  where  the 
Board  has  previously  authorized  the 
transactions,  and  only  an  extension  in 
time  is  involved. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  reopen  the 
proceeding  to  revoke  the  exemption 
under  49  U.S.C.  10502(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transaction. 

Any  employee  affected  by  the  subject 
transaction  will  be  protected  by  the 
labor  conditions  imposed  in  Mendocino 
Coast  Ry.,  Inc. — Lease  and  Operate.  354 
I.C.C.  732  (1978),  as  modified  in 
Mendocino  Coast  Ry.,  Inc. — Lease  and 
Operate,  360  I.C.C.  653  (1980),  affd  sub 
nom.  RLEA  v.  ICC.  675  F.2d  1248  (D.C. 
Cir.  1982). 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  30142  (Sub-No.  5),  must  be 
filed  with  the  Surface  Transportation 
-Board.  1925  K  Sti^t,  NW.,  Washington, 
DC  20423-0001.  In  addition,  one  copy 
^f  each  pleading  must  be  served  on 
David  A.  Shelton,  Three  Commercial 
Place,  Norfolk.  VA  23510-9241. 

Board  decisions  and  notices  are 
available  on  oiir  Web  site  at 
WWW.STB.DOT.GOV. 

Decided:  September  17.  2002. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  02-24216  Filed  9-24-02;  8:45  am] 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

[0MB  Control  No.  2900-0028] 

Agency  Information  Collection 
Acth^lties  Under  0MB  Review 

AGENCY:  Office  of  Information  and 
Technology.  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C.  3501  et  seq.),  this  notice 
annoimces  that  the  Office  of  Information 
and  Technology.  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 


below  to  the  Office  of  Management  and 
Budget  (0MB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  October  25.  2002. 
FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Denise 
McLamb,  Information  Management 
Service  (005E3),  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW, 
Washington.  DC  20420,  (202)  273-8030 
or  FAX  (202)  273-5981  or  e-mail: 
denise.mclamb@mail.va.gov.  Please 
refer  to  "OMB  Control  No.  2900-0028". 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  Desk  Officer.  OMB  Human 
Resources  and  Housing  Branch.  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503  (202)  395-7316. 
Please  refer  to  "OMB  Control  No.  2900- 
0028". 
SUPPLEMENTARY  INFORMATION: 

Titles: 

a.  Application  of  Service 
Representative  for  Placement  on 
Mailing  List.  VA  Form  3215. 

b.  Request  to  Correspondent  for 
Identifying  Information.  VA  Form 
Letter  70-2. 

c.  Request  for  and  Consent  to  Release 
of  Information  fi'om  Claimant's 
Records.  VA  Form  3288. 

d.  38  CFR(A)  1.519  Lists  of  Names 
and  Addresses. 

OMB  Control  Number:  2900-0028. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract: 

a.  VA  operates  an  outreach  services 
program  to  ensure  veterans  and 
beneficiaries  have  information  about 
benefits  and  services  to  which  they  may 
be  entitled.  To  support  the  program,  VA 
distributes  copies  of  publications  to 
veterans  service  organizations' 
representatives  to  use  in  rendering 


services  and  representation  of  veterans, 
their  spouses  and  dependents.  The 
information  collected  on  VA  Form  3215 
is  used  to  process  a  request  from  a 
service  organization  to  be  placed  on  the 
mailing  list  for  specific  VA  publications. 

b.  VA  Form  Letter  70-2  is  used  to 
obtain  additional  information  from  a 
correspondent  when  the  incoming 
correspondence  does  not  provide 
sufficient  information  to  identify  a 
veteran.  VA  personnel  use  the 
information  to  identify  the  veteran, 
determine  the  location  of  a  specific  file, 
and  to  accomplish  the  action  requested 
by  the  correspondent  such  as;  pnx^ess  a 
benefit  claim  or  file  material  in  the 
individual's  claims  folder.  Completion 
of  the  form  is  volimtary  and  failure  to 
furnish  the  requested  information  has 
no  adverse  effect  on  either  the  veteran 
or  the  correspondent. 

c.  VA  Form  3288  is  completed  by 
veterans  or  beneficiaries  to  provide  VA 
with  a  written  consent  to  release  records 
or  information  to  third  parties  such  as 
insurance  companies,  physicians  and 
other  individuals. 

d.  Title  38.  U.S.C,  5701(f)(1) 
authorizes  VA  to  disclose  mailing  lists 
of  veterans  and  their  dependents  to 
nonprofit  organizations,  but  only  for 
certain  specific  and  narrow  purposes. 
Criminal  penalties  are  provided  for 
improper  use  of  the  list  by  the 
organization  in  violation  of  subsection 
(f)  limitations.  The  information 
collection  in  this  regulation  ensures  that 
any  disclosure  of  a  list  tmder  this 
subsection  is  authorized  by  law.  VA 
must  ascertain  that  the  applicant  is  a 
nonprofit  organization  and  intends  to 
use  the  list  for  a  proper  purpose;  if  not. 
Tide  38,  U.S.C,  5701(a)  prohibits 
disclostire. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
imless  it  displays  a  currendy  valid  OMB 
control  number.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 


of  information  was  published  on  June 
13, 2002,  at  pages  40770-40771. 

Affected  Public:  Individuals  or 
households,  not  for  profit  institutions, 
and  State,  local  or  tribal  government. 

Estimated  Annual  Burden:  22.700 
hours. 

a.  Application  of  Service 
Representative  for  Placement  on  Mailing 
List,  VA  Form  3215—25  hoiirs. 

b.  Request  to  Correspondent  for 
Identifying  Information,  VA  Form  Letter 
70-2—3,750  hours. 

c.  Request  for  and  Consent  to  Release 
of  Information  From  Claimant's 
Records,  VA  Form  3288 — 18.875  hours. 

d.  38  CFR(A)  1.519  Lists  of  Names 
and  Addresses — 50  hours. 

Estimated  Average  Burden  Per 
Respondent: 

a.  Application  of  Service 
Representative  for  Placement  on  Mailing 
List,  VA  Form  3215 — 10  minutes. 

b.  Request  to  Correspondent  for 
Identifying  Information,  VA  Form  Letter 
70-2 — 5  minutes. 

c.  Request  for  and  Consent  to  Release 
of  Information  From  Claimant's 
Records,  VA  Form  3288 — 7.5  minutes. 

d.  38  CFR(A)  1.519  Lists  of  Names 
and  Addresses — 60  minutes. 

Frequency  of  Response:  On  occasion. 
Estimated  Numbisr  of  Respondents: 
196.200. 

a.  Application  of  Service 
Representative  for  Placement  on  Mailing 
List,  VA  Form  3215—150. 

b.  Request  to  Correspondent  for 
Identifying  Information,  VA  Form  Letter 
70-2—45,000. 

c.  Request  for  and  Consent  to  Release 
of  Information  From  Claimant's 
Records,  VA  Form  3288—151,000. 

d.  38  CFR(A)  1.519  Lists  of  Names 
and  Addresses — 50. 

Dated:  September  5.  2002. 

By  direction  of  the  Secretary. 
Ernesto  Caitro, 

Director,  Records  Management  Service. 
(FR  Doc.  02-23911  Filed  9-24-02;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  conrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  COMMERCE 
Office  of  the  Secretary 

15CFRPart4 

[Docket  No.  990723201-1208-02] 

RIN  0605-AA14 

Public  information,  Freedom  of 
information  and  Privacy 

Correction 

In  rule  document  01-31131  beginning 
on  page  65631  in  the  issue  of  Thursday, 
December  20,  2001  make  the  following 
correction: 

§4.30    [Corrected] 

On  page  65645,  in  §4.30,  in  the 
second  column,  in  the  footnote,  in  the 
first  line,  "5  U.S.C.  552b(b)(4)"  should 
read  "5  U.S.C.  552a(b)(4)". 

[FR  Doc.  Cl-31131  Filed  9-24-02;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION  ^ 

[Release  No.  34-^(6474;  File  No.  4-208] 

Intermarket  Trading  System;  Order 
Granting  Approval  of  ttie  Nineteenttt 
Amendment  to  the  ITS  Plan  Relating  to 
the  Philadelphia  Stock  Exchange, 
Inc's  ImpiementatkNi  of  a  Remote 
Specialist  Program 

September  9,  2002. 
Correction 

In  notice  document  02-23605 
appearing  on  page  58654  in  the  issue  of 
Tuesday,  September  17,  2002  make  the 
following  correction: 

On  page  58654,  in  the  first  column, 
after  the  subject  line,  the  date  is  added 
to  read  as  set  forth  above. 

[FR  Doc.  C2-23605  Filed  9-24-02;  8:45  am] 
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Department  of 
Transportation 

Federal  Aviation  Administration 

14  CFR  Parts  1,  60,  6l,  63,  l4l,  and  142 

Flight  Simulation  Device  Initial  and 
Continuing  Qualification  and  Use; 
Proposed  Rule 
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DEPARTMENT  OF  TRANSPORTATION       FOR  FURTHER  INFORMATION  CONTACT: 

Edward  Cook,  National  Simidator 
Federal  Aviation  Administration  Program  Staff  (AFS-205) ,  Flight 

Standards  Service,  Federal  Aviation 
14  CFR  Parts  1, 60,  61, 63, 141,  and  142     Administration,  1701  Columbia  Avenue, 

College  Park,  GA  30337;  telephone  (404) 
[Docket  No.  FAA-2002-12461 ;  Notice  No.         305-6100. 
02-11]  SUPPLEMENTARY  information: 


RIN  2120-AH07 

night  Simulation  Device  Initial  and 
Continuing  Qualification  and  Use 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Notice  of  proposed  rulemaking 
(NPRM).  

SUMMARY:  The  FAA  proposes  to  amend 
the  regulations  to  establish  flight 
simulation  device  qualification 
requirements  for  all  certificate  holders 
in  a  new  part.  The  basis  of  these 
requirements  currently  exists  in 
different  parts  of  the  FAA's  regulations 
and  in  advisory  circulars,  and  the 
proposed  changes  would  consolidate 
and  update  flight  simidation  device 
fequirements.  In  addition,  the  FAA  is 
proposing  to  require  a  Quality 
Assurance  program.  Currently,  sponsors 
of  flight  simulation  devices  may  elect  to 
have,  but  are  not  required  to  have,  a 
Quality  Assurance  program.  The 
intended  effect  of  these  proposed 
changes  is  to  ensure  that  users  of  flight 
simulation  devices  receive  the  best 
possible  training  in  devices  that  closely 
match  the  performance  and  handling 
characteristics  of  the  airplanes  being 
simulated. 

DATES:  Send  your  comments  on  or 
before  December  24,  2002. 
ADDRESSES:  Address  your  comments  to 
the  Docket  Management  System,  U.S. 
Department  of  Transportation,  Room 
Plaza  401,  400  Seventh  Street,  SW., 
Washington,  DC  20590-0001.  You  must 
identify  the  docket  number  FAA-2002- 
12461  at  the  beginning  of  your 
comments,  and  you  should  submit  two 
copies  of  your  comments.  If  you  wish  to 
receive  confirmation  that  FAA  received 
your  conunents,  include  a  self- 
addressed,  stamped  postcard. 

You  may  also  submit  comments 
through  the  Internet  to  http:// 
dms.dot.gov.  You  may  review  the  public 
docket  containing  comments  to  these 
proposed  regulations  in  person  in  the 
Dockets  Office  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  The  Dockets  Office  is 
on  the  plaza  level  of  the  NASSIF 
Building  at  the  Department  of 
Transportation  at  the  above  address. 
Also,  you  may  review  public  dockets  on 
the  Internet  at  http://dms.dot.gov. 


Comments  Invited 

The  FAA  invites  interested  persons  to 
participate  in  this  rulemaking  by 
submitting  written  comments,  data,  or 
views.  We  also  invite  comments  relating 
to  the  economic,  environmental,  energy, 
or  federalism  impacts  that  might  resvdt 
from  adopting  the  proposals  in  this 
document.  The  most  helpful  comments 
reference  a  specific  portion  of  the 
proposal,  explain  the  reason  for  any 
recommended  change,  and  include 
supporting  data.  We  ask  that  you  send 
us  two  copies  of  written  comments. 

We  will  file  in  the  docket  all 
comments  we  receive,  as  well  as  a 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerning  this  proposed  rulemaking. 
The  docket  is  available  for  public 
inspection  before  and  after  the  comment 
closing  date.  If  you  wish  to  review  the 
*  docket  in  person,  go  to  the  address  in 
the  ADDRESSES  section  of  this  preamble 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
You  may  also  review  the  docket  using 
the  Internet  at  the  web  address  in  the 
ADDRESSES  section. 

Before  acting  on  this  proposal,  we 
will  consider  aJl  comments  we  receive 
on  or  before  the  closing  date  for 
comments.  We  will  consider  comments 
filed  late  if  it  is  possible  to  do  so 
without  incurring  expense  or  delay.  We 
may  change  this  proposal  in  light  of  the 
comments  we  receive. 

If  you  want  the  FAA  to  acknowledge 
receipt  of  your  conunents  on  this 
proposal,  include  with  yoiu  comments 
a  pre-addressed,  stamped  postcard  on 
which  the  docket  number  appears.  We 
will  stamp  the  date  on  the  postcard  and 
mail  it  to  you. 

Availability  of  Rulemaking  Documents 

You  can  get  an  electronic  copy  using 
the  Internet  by  taking  the  following 
steps: 

(1)  Go  to  the  search  function  of  the 
Department  of  Transportation's 
electronic  Docket  Management  System 
(DMS)  web  page  (http://dms.dot.gov/ 
search). 

(2)  On  the  search  page  type  in  the  last 
four  digits  of  the  Docket  number  shown 
at  the  beginning  of  this  notice.  Click  on 
"search." 

(3)  On  the  next  page,  which  contains 
the  Docket  siunmary  information  for  the 


Docket  you  selected,  click  on  the 
dociunent  niunber  of  the  item  you  wish 
to  view. 

You  can  also  get  an  electronic  copy 
using  the  Internet  through  the  Office  of 
Rulemaking's  web  page  at  http:// 
www.faa.gov/avr/armhome.htm  or  the 
Government  Printing  Office's  web  page 
d\.  http://www.access.gpo.gov/su_docs/ 
aces/acesl  40.html. 

You  can  also  get  a  copy  by  submitting 
a  request  to  the  Federal  Aviation 
Administration,  Office  of  Rulemaking, 
ARM-1,  800  Independence  Avenue 
SW.,  Washington,  DC  20591,  or  by 
calling  (202)  267-9680.  Make  sure  to 
identify  the  docket  number,  notice 
number,  or  amendment  niunber  of  this 
rulemaking. 

Background 

For  many  years  the  flightcrew  training 
regulations  in  14  CFR  part  121  subparts 
N  and  O  allowed  simulator  training  as 
an  enhancement  to  training  and  testing 
in  the  airplane,  but  not  as  a  complete 
replacement  for  training  in  the  airplane. 
Due  to  improvements  in  flight  simulator 
performance,  appendix  H  was  added  to 
part  121  in  1980.  Appendix  H  permitted 
and  expanded  use  of  simulators  by  air 
carriers  that  took  advantage  of  the  new 
simulator  performance  through  an 
"Advanced  Simulation  Training 
Program."  Appendix  H  permits 
simulators  to  be  used  for  varying 
amoimts  (up  to  100%)  of  the  training, 
testing,  and  checking  required  by  the 
FAA.  The  amount  of  training  permitted 
depends  on  the  simulator's  qualification 
level. 

As  the  state-of-the-art  in  simulator 
technology  has  advanced,  more  effective 
use  has  been  made  of  the  airplane 
simulator  in  training,  checking,  and 
certification  of  ffightcrew  members. 
Using  flight  simulators  rather  than 
airplanes  in  training  allows  for  more  in- 
depth  training,  including  the  practice  of 
critical  emergency  procedures,  in  a  safer 
environment.  Not  only  do  simulators 
provide  improvements  in  safety  and  in 
safer  training  operations,  they  also 
provide  such  benefits  as  reducing  noise, 
air  pollution,  and  air  traffic  congestion, 
and  conserving  petroleum  resources. 

Appendix  H  of  14  CFR  part  121 
provides  an  Advanced  Simulation  plan 
outlining  the  steps  towards  optimum 
use  of  flight  simulators.  The  plan 
consists  of  several  phases  of  simulation 
devices  and  the  training  allowed  in  each 
simulation  device  level.  The  intent  of 
including  a  phased  simulation  approach 
was  to  provide  for  certificate  holders  to 
transition  to  using  the  most  technically 
advanced  simulation  treuning  in  order  to 
achieve  the  maximiun  benefits  of 
simulation  training.  Most  major  air 
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carriers  have  taken  advantage  of 
appendix  H  and  conduct  most  or  all  of 
their  training  and  checking  in 
simulators. 

The  FAA  originally  placed  simidator 
technical  requirements  in  appendix  H 
because  part  121  air  carriers  were  the 
primary  users  of  airplane  simulators.  As 
the  larger  aviation  community  became 
interested  in  using  simulators,  the  FAA 
in  1980  provided  guidance  in  an 
advisory  circular,  AC  121-14C,  Aircraft 
Simulator  and  Visual  System  Evaluation 
and  Approval.  The  AC  more  fully 
described  what  the  technical 
capabilities  of  simulators  should  be, 
how  those  capabilities  might  be  verified, 
and  how  all  these  capabilities  might  be 
incorporated  into  training  programs. 

Over  the  next  several  years,  the  FAA 
in  consultation  with  the  aviation 
industry,  refined  and  republished  its 
guidance  material  several  times. 
Because  the  regulations  regarding 
advanced  simulators  remained  in  part 
121,  appendix  H,  certificate  holders 
who  operated  under  parts  other  than 
121  (such  as  parts  125  and  135)  had  to 
obtain  exemptions  in  order  to  use 
simulators  as  provided  in  part  121, 
appendix  H.  The  number  of  these 
operators  continued  to  grow. 

The  ability  to  manage  the  increasing 
number  of  exemptions,  each  one  with 
slightly  different  provisions,  conditions, 
and  limitations,  became  increasingly 
difficult.  The  development  of  14  CFR 
part  142,  Certification  of  Training 
Centers,  was  seen  to  be  a  logical  and 
necessary  way  to  deal  with  those 
operators  who  wished  to  conduct 
training  for  flightcrew  members  but  who 
did  not  and  woiUd  not  operate  under 
any  of  the  part  119, 121  125,  or  135 
passenger  carrying  rules.  However,  the 
regulatory  requirements  for  the 
technical  criteria  for  a  majority  of  the 
simulators  coming  into  the  U.S.  aviation 
inventory  has  remained  in  the  parjt  121 
operating  nUe. 

As  a  result  of  the  above,  the  FAA  is 
proposing  to  remove  the  technical 
requirements  for  flight  simulation 
devices  (flight  simulators  and  ffight 
training  devices)  from  part  121  and 
place  them  in  a  new  part  60,  titled 
"Flight  Simulation  Device 
Qualification."  The  proposed  new  part 
60  would  establish  flight  simidation 
device  (FSD)  requirements  that  could  be 
used  by  anyone  who  conducts 
flightcrew  member  training,  evaluation, 
and  flight  experience  under  any  of  the 
Federal  Aviation  Regulations.  "The  term 
FSD  includes  aircraft  simulators  and 
aircraft  flight  training  devices  (FTD).  In 
short,  a  flight  simulator  is  a  full  size 
replica  of  a  specific  type  aircraft 
cockpit,  including  controls,  a  visual 


system,  and  a  motion  system;  a  flight 
training  device  is  a  full  size  replica  of 
aircraft  instruments,  equipment,  panels, 
and  controls,  but  does  not  require  a 
visual  system  or  a  motion  system.  (See 
proposed  §  1.1  for  complete  definitions 
of  these  terms.)  Under  current  14  CFR 
Chapter  I,  there  is  no  general  term  for 
these  two  types  of  devices. 

General  Discussion  of  Proposed  Ptfrt  60 

Proposed  new  part  60  would  contain 
the  requirements  for  the  evaluation, 
qualification,  and  maintenance  of  FSD's. 
'The  proposed  requirements  are  based  on 
the  current  requirements  on  how  to 
build  and  use  simulators  in  appendix  H 
of  part  121  and  in  current  §121.407.  In 
a  separate  rulemaking  project  that  will 
follow  this  proposal,  other  portions  of 
appendix  H  would  be  moved  to  a  new 
subpart  of  part  121,  and  appendix  H 
would  be  deleted. 

Part  60  would  also  contain  items 
(such  as  frequency,  content,  and  method 
of  evaluation)  cxurently  found  in  the 
advisory  material  in  AC  120-40B, 
Airplane  Flight  Simulator  Qualification, 
in  AC  120-45 A,  Airplane  Flight 
Training  Device  Qualification,  and  in 
AC  120-63,  Helicopter  Simulator 
Qualification.  Standards  from  this 
advisory  material  and  specific  items  that 
are  subject  to  change  through 
technological  advancements  would  be 
placed  into  one  of  four  appendices  to 
part  60: 

•  Appendix  A,  "Airplane  Flight 
Simulators  Qualification  Performance 
Standards." 

•  Appendix  B,  "Helicopter  Flight 
Simulators  Qualification  Performance 
Standards." 

•  Appendix  C,  "Airplane  Flight 
Training  Devices  Qualification 
Performance  Standards." 

•  Appendix  D,  "Helicopter  Flight 
Training  Devices  Qualification 
Performance  Standards." 

llie  Standards  in  these  QPS 
documents  are  regulatory.  Changes  and 
additions  to  those  standards  would  be 
subject  to  notice  and  comment 
procedures  under  the  Administrative 
Procedures  Act  unless  "good  cause" 
{see  5  U.S.C.}  exists  to  justify 
proceeding  without  notice  and 
comment. 

The  current  and  proposed  allowable 
and  required  uses  of  flight  simulation 
devices  would  be  in  applicable 
operating,  certification,  and  training 
center  regulations  in  parts  61,  63, 121, 
135. 141,  and  142  and  in  the  four  QPS 
documents.  The  tasks  approved  for  each 
qualification  level  would  also  be 
provided  in  the  four  QPS  documents. 

For  a  further  discussion  of  the  QPSs, 
see  the  preamble  discussion  on 


"Delegation  of  Authority  for  Standards 
Documents."  The  remainder  of  this 
discussion  of  proposed  part  60  explains 
how  the  proposed  rules  would  be 
applied.  The  process  described  below 
for  obtaining  and  maintaining  FSD 
qualffication  is  similar  to  current 
practice. 

Obtaining  and  Maintaining  FSD 
Qualification  under  the  Propoaed  Rule 

If  a  certificate  holder  intends  to  use  an 
FSD  in  its  training  program  in  order  for 
people  to  obtain  credit  toward  FAA 
training,  checking  or  testing 
requirements,  the  FSD  must  be 
evaluated  and  qualified  by  the  FAA's 
National  Simulator  Program  Manager 
(NSPM)  or  a  person  approved  by  the 
NSPM.  The  certificate  holder  may  be  the 
"sponsor"  of  the  FSD.  An  FSD 
"sponsor"  seeks  qualification  and 
subsequent  approval  for  use  of  the  FSD 
and  agrees  to  assume  responsibility  for 
maintaining  the  FSD  according  to 
prescribed  standards.  The  sponsor  may 
contract  with  another  person  for 
services  of  document  preparation  and 
presentation,  as  well  as  FSD  inspection, 
maintenance,  repair,  servicing,  etc.,  but 
the  sponsor  retains  ultimate 
responsibility  for  the  qualification  of  the 
FSD.  Other  certificate  holders  may  seek 
approval  to  use  the  same  FSD  for  credit 
under  an  approved  training  program, 
but  such  certificate  holders  would  not 
be  sponsors  of  the  FSD.  "Credit"  means 
use  to  meet  initial  and  recurrent 
training,  flight  experience  requirements 
or  evaluation,  sudi  as  checking  and 
testing,  etc.  Although  FSD's  can  be  used 
for  "credit"  to  meet  certain  flight 
experience  requirements  (e.g.,  re- 
establishing lost  recency  of  experience 
in  landings),  time  spent  in  FSD's  may 
not  be  "credited"  toward  "operating 
experience"  requirements  (e.g., 
§121.434). 

Typically,  a  manufacturer  produces 
an  FSD  that  accurately  represents  the 
characteristics  of  an  airplane  type, 
model,  and,  if  applicable,  series,  such  as 
a  Boeing  777-232.  The  sponsor  buys, 
leases,  or  otherwise  arranges  for  the  use 
of  the  FSD  in  a  specific  training 
program,  such  as  its  Boeing  777  pilot 
training  program  for  initial,  upgrade,  or 
transition  training.  First,  the  sponsor 
must  successfully  complete  the  required 
objective  and  subjective  tests  of  the  FSD 
as  specified  in  the  appropriate  QPS.  The 
findings  of  these  tests  indicate  whether 
or  not  the  FSD  adequately  represents  the 
characteristics  of  the  airoaft  in  the 
following  areas:  cockpit  configuration, 
airplane  systems  and  sub-systems,  and 
performance  and  flying  qualities.  These 
findings  also  indicate  whether  or  not  the 
FSD  adequately  represents  the 
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environment  in  which  the  aircraft 
actually  operates. 

The  sponsor  then  applies  for  the 
NSPM  evaluation.  For  the  initial  NSPM 
evaluation,  the  sponsor  must  allow  the 
NSPM  to  test  the  FSD  by  conducting 
and  comparing  objective  tests, 
subjective  tests,  and  performance 
demonstrations  with  a  series  of  specific 
tests  conducted  the  same  way  in  the 
aircraft.  The  comparison  must  show  that 
the  performance  and  flying  qualities  of 
the  aircraft  and  FSD  are  the  same, 
within  established  tolerances,  and  that 
the  FSD  functions  correctly  and 
adequately  to  perform  its  planned 
functions.  A  successful  initial 
evaluation  means  that  the  NSPM  agrees 
with  the  sponsor's  findings  that  the  FSD 
is  an  adequate  representation  of  the 
aircraft. 

Once  the  initial  evaluation  is 
successfully  completed,  the  FAA  issues 
a  Statement  of  Qualification  (statement). 
This  statement  indicates  that  the  FSD  is 
either  a  flight  simulator  or  an  FTD.  The  ^ 
statement  also  indicates  the  level  of 
qualification  assigned  to  the  FSD.  Each 
FSD  can  be  qualified  as  either  a  flight 
simulator  (Level  A,  B,  C,  or  D)  or  a  flight 
training  device  (FTD)  (Level  2,  3,  4,  5, 
or  6).  The  FAA  is  reserving  the  term 
"Level  1  FTD"  for  potential  future  use. 
For  a  further  discussion  of  this  issue, 
see  the  preamble  discussion  for 
"Conforming  changes  to  other  parts." 
The  statement  also  includes  a  list  of  all 
of  the  operations  tasks  or  simulator 
systems  in  the  subjective  test  appendix 
of  the  appropriate  QPS  for  which  the 
FSD  has  not  been  subjectively  tested 
and  for  which  the  FSD  is  not  qualified 
(e.g.,  circling  approaches,  windshear 
training,  etc.).  Issuance  of  the  statement 
means  that  the  FSD:  (1)  Has  been 
qualified  as  representative  of  the 
aircraft,  or  set  of  aircraft,  as  appropriate; 
and  (2)  has  been  qualified  at  a  level 
authorized  in  the  QPS. 

A  qualified  FSD  still  cannot  be  used 
for  training  until  it  is  approved  for  use 
in  a  certificate  holder's  training  program 
in  accordance  with  the  training  program 
regulations  in  parts  121, 135, 141,  and 
142.  A  certificate  holder  must  obtain 
this  approval  from  the  FAA  through  the 
training  program  approval  authority. 
Once  the  FSD  has  been  approved  for  use 
in  a  training  program  (and  the  operator 
has  been  approved  as  the  FSD  sponsor), 
the  FSD  may  also  be  approved  for  use 
in  a  non-sponsor's  training  program. 

If  the  FSD  has  been  evamatea  and 
qualified  and  if  it  has  been  approved  for 
use  in  the  training  program,  then  it  may 
be  used  for  credit  as  long  as  its 
qualification  is  maintained.  To  maintain 
a  qualified  FSD,  the  sponsor  must 
comply  with  the  following  continuing 


qualification  requirements.  The  sponsor 
must  complete  performance 
demonstrations  and  objective,  quarterly 
checks  of  the  simulator's  performance 
and  handling  qualities.  These  quarterly 
checks  are  to  be  evenly  spaced 
throughout  the  year  and  include 
approximately  one-fourth  of  the 
performance  demonstrations  and 
validation  tests  in  the  Master 
Qualification  Test  Guide  (MQTG).  All  of 
the  MQTG  demonstrations  and  tests 
would  have  to  be  completed  annually. 
The  sponsor  must  maintain  the  results 
of  these  quarterly  checks  for  review  by 
the  NSPM.  This  review  may  be 
accomplished  at  any  time,  but  regularly 
occurs  during  scheduled  rectirrent 
evaluations.  The  sponsor  must  also 
coordinate  with  the  NSPM  to  ensiu^ 
that  recturent  evaluations  are  completed 
within  the  required  interval.  The  NSPM 
conducts  recurrent  evaluations  that 
consist  of  performance  demonstrations 
and  objective  tests  in  the  MQTG  and 
subjective  tests. 

If  an  FSD  is  removed  from  service  for 
moving,  storage,  or  other  purpose,  the 
sponsor  must  take  the  additional  steps 
proposed  in  the  rule.  In  addition  if  the 
aircraft  is  modified  to  change  cockpit 
configuration,  if  the  certificate  holder 
changes  relevant  flightcrew  member 
duties,  or  if  new  data  is  developed  on 
relevant  performance  characteristics,  the 
FSD  must  be  modified  to  comply  with 
the  aircraft  changes  and  incorporate  the 
appropriate  information  in  order  for 
time  spent  in  the  FSD  to  be  credited 
toward  meeting  training,  checking, 
testing,  or  experience  requirements 
under  Title  14  of  the  Code  of  Federal 
Regulations. 

All  of  these  requirements  are 
explained  in  more  detail  in  the  section- 
by-section  discussion  below. 

Section-by-Section  Discussion  of 
Proposed  Part  60  and  Conforming 
Changes  to  Other  Parts 

Part  1    Amendments 

Several  proposed  definitions  would 
be  added  to  current  §  1.1,  including, 
"Flight  simulation  device,"  "Flight 
simulator,"  and  "Flight  training 
device."  The  abbreviations  "FSD"  and 
"FTD,"  for  "flight  simulation  device" 
and  "flight  training  device," 
respectively,  would  be  added  to  §  1.2. 
These  terms  are  being  added  to  the 
definitions  and  abbreviations  in  part  1 
because  they  are  used  in  several  parts, 
including  new  proposed  part  60  as  well 
as  current  parts  61,  63, 121, 135, 141, 
and  142. 


Section  60.1    Applicability 

The  proposed  section  outlines  the 
subjects  addressed  in  proposed  part  60. 
Proposed  paragraph  (a)  is  based  on 
language  from  the  first  introductory 
paragraph  in  the  "Advanced 
Simulation"  section  of  existing 
Appendix  H.  The  proposed  language 
states  that  part  60  contains  requirements 
governing  the  initial  and  continuing 
qualification  and  use  of  all  aircraft  flight 
simulation  devices  (FSD)  used  for 
training,  evaluation,  or  obtaining  any 
flight  experience  (but  not  operating 
experience  under  part  121, 125,  or  135) 
for  meeting  flightcrew  member 
certification  or  qualification 
requirements. 

Proposed  paragraph  (b)  clarifies  that 
part  60  applies  to  anyone  who  uses  an 
FSD  for  flightcrew  member  training, 
qualification,  or  experience 
requirements  of  14  CFR  chapter  I.  This 
includes  not  only  sponsors  or  owners  of 
FSD's,  but  also  each  person  who  uses  an 
FSD  for  training,  evaluation,  or  . 
obtaining  flight  experience  required  for 
flightcrew  member  certification  or 
qualification. 

Proposed  paragraph  (c)  clarifies  that 
the  rules  in  proposed  §  60.31  regarding 
falsification  of  applications,  records,  or 
reports  apply  not  only  to  sponsors  or 
owners  of  FSD's,  but  also  to  each  person 
who  uses  an  FSD  for  training, 
evaluation,  or  obtaining  flight 
experience  required  for_^flightcrew 
member  certification  or  qualification. 

Section    60.2    Applicability  of  Sponsor 
Rules  to  Persons  Who  Are  Not  Sponsors 
and  Who  Are  Engaged  in  Certain 
Unauthorized  Activities 

Proposed  paragraph  (a)  proposes  that 
the  rules  of  this  part  that  are  addressed 
to  FSD  sponsors  are  also  applicable  to 
nonsponsors  who  inappropriately  use  or 
cause  the  use  of  an  FSD.  Proposed  rules 
that  are  specifically  addressed  to 
sponsors  included  §§  60.5(a),  60.19(a), 
60.23(d).  and  60.31.  The  purpose  of 
§  60.2(a)  would  be  to  give  the  FAA  a 
legal  means  by  which  it  could  charge  a 
nonsponsor,  who  inappropriately  uses 
or  causes  the  use  of  an  FSD,  with 
violations  of  the  safety  rules  that  are 
directed  to  persons  who  have  already 
become  sponsors  of  FSDs.  Because  the 
word  "person"  is  already  defined  in 
Part  1  of  the  regulations,  this  proposed 
section  and  all  other  proposed  sections 
that  refer  to  "person"  or  "persons" 
would  apply  to  individuals  and  legal 
entities,  including  corporations, 
companies,  and  partnerships.  Therefore, 
for  example,  if  "Company  A"  made  its 
FSD  available  to  "Company  B"  with 
representations  that  the  FSD  was  fully 
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qualified  imder  Part  60,  including  a 
false  representation  that  "Company  A" 
was  the  FAA-approved  sponsor  for  the 
FSD  (see  §  60.7(b)),  then  "Company  A" 
could  be  charged  with  violating 
§  60.19(a).  Even  though  §  60.19(a) 
directs  a  sponsor  not  to  use  or  allow  the 
use  of  an  FSD  to  meet  any  of  the 
requirements  of  the  Federal  Aviation 
Regulations  unless  certain  requirements 
are  met  [e.g.,  a  functional  "preflight" 
check  each  calendar  day  before  the  FSD 
is  first  used),  "Company  A"  (a 
nonsponsor  of  the  FSD)  could  also  be 
charged  with  a  violation  of  §  60.19(a) 
because  its  actions  would  meet  the 
elements  under  proposed  §  60.2(a). 
Meeting  the  elements  imder  §  60.2(a) 
would  make  proposed  §  60.19(a) 
applicable  to  Company  A. 

Proposed  §  60.2(b)  provides  an 
example  in  which  proposed  §  60.2(a) 
would  not  apply.  If  an  FSD 
manufacturer  sold  a  FSD  to  an  air 
carrier  and  merely  made  representations 
that  the  FSD  was  in  a  condition  such 
that  it  should  be  able  to  obtain  FAA 
approval  and  qualify  as  an  FSD  under 
proposed  part  60,  that  manufactmer 
would  not  be  subject  to  a  possible 
violation  of  any  proposed  section 
directed  to  FSD  sponsors  as  long  as  the 
other  conditions  of  proposed  paragraph 
(b)  were  also  met.  Tbus,  an  FSD 
manufacturer  that  did  not  falsely  claim 
to  be  the  FSD's  FAA-approved  sponsor 
and  did  not  make  false  representations 
that  someone  else  was  already  FAA- 
approved  as  the  FSD's  sponsor  and  did 
not  claim  the  FSD  was  already  fully 
qualified  under  part  60  (in  a  case  where 
it  really  was  not  qualified  pursuant  to 
part  60),  would  not  be  subject  to 
§  60.2(a).  Not  being  the  FSD's  sponsor 
and  not  being  subject  to  §  60.2(a)  would 
mean  that  the  manufacturer  would  not 
be  subject  to  proposed  part  60  rules 
addressed  to  "sponsors." 

Section  60.3    Definitions 

This  proposed  section  contains 
definitions  used  throughout  proposed 
part  60.  The  following  definitions  are 
included:  "Certificate  holder," 
"Evaluation,"  "Flight  experience." 
"Flight  test  data,"  "FSD  Directive," 
"Master  Qualification  Test  Guide 
(MQTG),"  "National  Simulator  Program 
Manager  (NSPM),"  "Objective  test," 
"Predicted  data,"  "Qualification  level," 
"Qualification  Performance  Standard 
(QPS),"  "Qualification  Test  Guide 
(QTG),"  "Set  of  aircraft,"  "Sponsor," 
"Subjective  test,"  "Training  Program 
Approval  Authority  (TPAA),"  and 
"Upgrade." 

For  piuposes  of  proposed  part  60 
"certificate  holder"  refers  to  a  person 
issued  an  operating  certificate  imder 


part  119  to  conduct  operations  under    - 
part  121  or  135,  a  person  issued  a  pilot 
school  certificate  under  part  141,  a 
person  issued  a  training  center 
certificate  under  part  142,  or  a  person 
that  has  FAA  approval  for  a  cotuse  of 
training  for  flight  engineers  under  part 
63. 

For  purposes  of  proposed  part  60, 
flight  experience  means  only  that  flight 
experience  used  to  meet  landing 
recency  requirements. 

As  defined,  an  FSD  Directive  is  a 
docimiept  issued  by  the  FAA  to  an  FSD 
sponsor,  requiring  a  modification  to  the 
FSD  due  to  a  recognized  safety-of-flight 
issue  and  amending  the  qualification 
basis  for  the  FSD.  There  are  several 
types  of  situations  that  might  occur  that 
would  lead  the  FAA  to  issue  an  FSD 
Directive.  If  an  aircraft  manufacturer 
develops  new  data  on  an  aircraft  and  the 
FAA  decides  that  the  new  data  might 
affect  aircraft  performance  or  handling 
qualities,  then  the  FAA  may  issue  an 
FSD  Directive  to  require  each  sponsor  of 
that  type  FSD  to  maike  a  corresponding 
change  to  the  FSD.  Similarly,  the  FAA 
may  issue  an  FSD  Directive  if  a 
manufacturer  or  the  FAA  discovers  that 
the  existing  data  for  an  aircraft  is  not 
accurate.  Also,  if  the  FAA  issues  an 
Airworthiness  Directive  on  a  particular 
aircraft  and  the  FAA  determines  that  the 
change  required  for  the  aircraft  would 
also  aifect  aircraft  performance  or 
handling  qualities,  the  FAA  may  issue 
an  FSD  Directive  requiring  that  a  change 
be  made  to  each  affected  FSD.  Each  FSD 
Directive  would  be  published  in  the 
Federal  Register  as  an  amendment  to 
the  Record  of  FSD  Directives  appendix 
for  the  appropriate  QPS.  In  addition, 
each  sponsor  would  maintain  a  list  of 
FSD  Directives  applicable  to  each  FSD 
in  the  Master  Qualification  Test  Guide 
(MQTG)  for  that  FSD.  The  list  would 
include  a  record  of  the  completion  of 
the  modification  to  the  FSD. 

As  defined,  an  MQTG  is  approved 
individually  for  each  FSD,  not  for  each 
type  of  aircraft  being  simulated. 

A  definition  is  proposed  for  "set  of 
aircraft"  because  traditionally  an  FSD 
has  been  qualified  for  aircraft  that  share 
similar  handling  and  operating 
characteristics,  share  similar  operating 
envelopes,  and  have  the  same  number 
and  type  of  engines  or  powerplants. 
Aircraft  that  meet  these  criteria  are 
usually  referred  to  as  a  "set  of  aircraft," 
although  the  term  has  not  previously 
been  defined. 

The  term  "Training  Program  Approval 
Authority"  would  be  defined  to  mean  a 
person  authorized  by  the  Administrator 
to  approve  the  aircraft  flight  training 
program  in  which  the  FSD  would  be 
used.  This  would  normally  be  the 


Principal  Operations  Inspector  (POI), 
the  Training  Center  Program  Manager 
(TCPM),  or  the  assigned  operations 
inspector  in  the  local  Flight  Standards 
District  Office  (FSDO). 

The  proposed  definition  for 
"upgrade"  is  "the  improvement  or 
enhancement  of  an  FSD  for  the  purpose 
of  achieving  a  higher  qualification 
level."  It  is  not  considered  an  upgrade 
when  a  sponsor  chooses  to  modernize 
some  aspect  of  the  FSD  [e.g.,  visual 
system,  host  computer,  instructor 
operating  station,  etc.)  without  affecting 
the  qualification  level  of  the  device. 

Section  60.4    Qualification 
Performance  Standards 

Proposed  §  60.4  would  describe  that 
Appendices  A,  B,  C,  and  D  would 
contain  the  Qualification  Performance 
Standards  for  each  family  of  flight 
simulation  device  (Airplane  Flight 
Simulators,  Helicopter  Flight 
Simulators,  Airplane  Flight  Training 
Devices,  and  Helicopter  Flight  Training 
Devices)  and  describe  which  appendix 
contains  which  QPS:  i.e.,  Appendix  A, 
contains  the  QPS  for  Airplane  Flight 
Simulators;  Appendix  B  contains  the 
QPS  for  Airplane  Flight  Training 
Devices;  Appendix  C  contains  the  QPS 
for  Helicopter  Flight  Simulators;  and 
Appendix  D  contains  the  QPS  for 
Helicopter  Flight  Training  Devices. 

Section  60.5    Quality  Assurance 
Program 

The  basic  precept  of  the  quality 
assurance  (QA)  program  described  in 
this  section  is  for  the  sponsor  "to  say 
what  it  does;  to  do  what  it  says;  and  to 
keep  good  records."  The  proposed 
requirement  for  a  QA  program  would 
require  each  sponsor  to  develop  a 
working  knowledge  of  the  requirements 
of  part  60  and  the  relevant  QPS 
docimient.  This  knowledge  would  be 
demonstrated  to  the  NSPM  through  a 
written  description  of  how,  how  often, 
when,  where,  and  with  what  resources 
the  sponsor's  organization  plans  to 
comply  with  the  requirements  of  part 
60. 

By  having  this  written  description, 
the  NSPM  and  the  sponsor  would  be 
able  to  compare  what  is  actually  done 
with  what  the  sponsor  agreed  to  do 
regarding  FSD  repair,  modification, 
regular  maintenance,  and  daily 
readiness.  The  standardization  required 
for  such  satisfactory  comparisons  would 
add  to  the  efficiency  and  effectiveness 
of  the  FSD.  Through  the  reliability  of 
the  maintenance  and  the  daily  readiness 
provided  by  a  sound  QA  program, 
flightcrew  member  training,  evaluation, 
and  flight  experience  would  be  obtained 
more  reliably,  on  a  planned  schedule 
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with  less  inteiTuption.  Additionally,  the 
students  would  more  easily  retain  the 
knowledge  and  skills  learned  through 
such  standardized,  unintenxipted 
training. 

The  proposed  QA  Program  would 
help  provide  consistent  training  and 
repetitive  practice  in  the  desirable 
environment  of  accurate  and  realistic 
simulation.  Flightcrew  members  would 
be  able  to  more  readily,  more  directly, 
and  more  completely  transfer  and  use  in 
the  airplane  the  skills  and  procedures 
learned,  practiced,  and  reinforced  in 
reliable  FSEJs.  This  process  would  yield 
a  safer  operating  flightcrew  and, 
therefore,  a  higher  degree  of  safety  for 
the  traveling  public. 

Proposed  paragraph  (a)  would  state 
that  a  sponsor  must  establish  and  follow 
a  quali^  assurance  program  before  the 
sponsor  can  Use  ckt  allow  the  use  of  an 
FSD  for  flightcrew  member  training  or 
evaluation,  or  to  obtain  flight  experience 
for  a  flightcrew  member.  Specific 
requirements  for  the  quality  assurance 
program  are  found  in  the  appropriate 
QPS.  The  piupose  of  the  quality 
assurance  program  is  to  ensure  that  the 
sponsor  is  capable  of  addressing  their 
own  ability  to  provide  FSDs  that 
continually  meet  the  training,  testing, 
checking,  and  experience  requirements 
of  their  respective  FAA-approved  flight 
training  program(s)  and  the  regulatory 
requirements  of  part  60.  The  quality 
assurance  program  would  include  a 
complete  written  description  of  all  of 
the  procedures  that  the  sponsor  has 
developed  for  complying  with  all  of  the 
requirements  of  part  60.  In  addition  the 
quality  assiu'ance  program  would 
include  a  regular  assessment  by  the 
sponsor  of  the  effectiveness  of  the 
sponsor's  program  for  complying  with 
part  60.  See  the  "information"  section  of 
paragraph  5  in  each  of  the  QPS 
documents,  published  later  in  this 
document. 

Proposed  paragraph  (b)  would  state 
that  the  sponsor  is  responsible  for  the 
program  regardless  of  where  the  FSD  is 
located  and  regardless  of  who  the 
sponsor  may  contract  with  for 
inspection,  maintenance,  repair, 
servicing,  testing,  or  document 
preparation  and  presentation. 

Proposed  paragraph  (c)  would  state 
that  the  program  must  provide  a  means 
for  correcting  any  deficiency  in  the 
program;  provide  a  mechanism  to 
incorporate  any  required  or  desired 
modification  to  the  program;  and 
include  a  means  for  docimienting  each 
such  change  or  modification. 

Proposed  paragraph  (d)  would  state 
that  when  the  NSPM  finds  that  the 
program  does  not  contain  adequate 
procedures  and  standards  to  meet  the 


requirements  described  in  this  section 
of  the  rule,  the  NSPM  may  require  the 
sponsor  to  make  an  appropriate 
modification  to  the  program  to  correct 
those  deficiencies.  This  paragraph 
would  also  state  that  the  sponsor  would 
have  the  right  to  appeal  to  the 
Administrator  such  a  notification  from 
the  NSPM  to  modify  the  program.  When 
such  an  appeal  is  filed  within  30  days 
of  the  NSPM  notification,  the 
requirement  to  make  the  modification 
would  be  delayed  pending  a  decision  by 
the  Administrator,  imless  an  emergency 
involving  safety  of  flight  requires  the 
immediate  modification. 

Proposed  paragraph  (e)  would  state 
that  each  sponsor  of  an  FSD  must 
designate  one  individual  as  the 
management  representative  (MR)  for 
quality  assurance  program  purposes. 
The  individual  would  have  to  be 
employed  by  the  sponsor  and  identified 
by  name  to  the  NSPM  and  TPAA.  The 
MR  would  be  the  primary  contact  point 
for  all  matters  between  the  sponsor  and 
the  FAA  regarding  the  qualification  of 
that  FSD.  This  individual  would  be 
ultimately  responsible  for  the  initial  and 
day-to-day  qualification  of  the  assigned 
FSD,  although  he  or  she  may  delegate 
certain  duties  associated  with  FSD 
qualification,  such  as  maintenance, 
inspection,  and  conduct  of  tests.  The 
FAA  assumes  that  any  current  FSD 
sponsor  would  already  have  such  an 
individual  on  staff. 

Section  60.7    Sponsor  Qualification 
Requirements 

Proposed  paragraph  (a)  would  state 
that  eligibility  to  become  a  sponsor  is 
based  on  whether  the  person  holds  or  is 
an  applicant  for  a  certificate  under  parts 
119, 141,  or  142  or  whether  the  person 
holds  or  is  an  applicant  for  an  approved 
flight  engineer  course  under  part  63. 
This  paragraph  would  also  require  that 
the  FSD  will  be-used,  or  will  be  offered 
for  use,  in  the  sponsor's  FAA-approved 
flight  training  program  for  the  aircraft 
being  sinndated  as  evidenced  in  a 
request  for  evaluation  submitted  to  the 
NSPM  through  the  TPAA.  The  primary 
concern  of  the  FAA  regarding  an  FSD  is 
whether  or  not  the  FSD  will  provide  the 
proper  performance  and  handling 
qualities  to  those  who  are  to  use  it  for 
training,  evaluation,  or  flight 
experience.  The  FSD  must  provide  an 
environment  in  which  flightcrew 
members  can  learn,  practice,  and  exhibit 
the  same  behavior  patterns,  the  same 
control  input  strategies,  and  the  same 
responses  to  input  stimuli  (i.e.,  the 
motion,  visual,  soimd,  and  instrument 
cueing)  as  they  would  expect  to  exhibit 
in  the  real  environment.  Pilots, 
instructors,  and  check  airmen  are 


critical  in  ensuring  the  FSD  is  providing 
what  it  is  intended  to  provide.  It  is  this 
group  that  really  has  "control"  of  the 
simidator  and  is  most  motivated  to 
ensiire  it  continues  to  be  the  appropriate 
tool  for  critical  training,  evaluation,  and 
flight  experience  tasks.  The  people  in 
this  group  are  the  first  to  know  and  in 
the  best  position  to  know  when  this  is 
being  accomplished  and  when  it  is  not. 
In  short  the  sponsor  must  be  very 
motivated  regarding  the  proper  function 
of  the  FSD.  The  sponsor  must  be 
dependent  on  the  FSD's  use  for  its 
training  program,  with  the  most  to  lose 
or  gain  regarding  the  proper  functioning 
of  the  FSD.  It  is  the  sponsor  with  whom 
the  FAA's  operationed  interest  is  most 
direct.  Therefore,  the  FAA  is  proposing 
that  the  FSD  will  be  used,  or  will  be 
offered  for  use,  in  the  sponsor's  FAA- 
approved  flight  training  program  for  the 
aircraft  being  simulated.  The  FAA 
specifically  requests  comments  on  the 
proposal  regarding  the  FSD  being  used 
or  offered  for  use  in  the  sponsor's  FAA- 
approved  training  program  for  the 
aircraft  being  simulated. 

Under  proposed  paragraph  (b)  a 
person  is  a  sponsor  if  the  conditions 
imder  paragraph  (a)  continue  and  if  the 
person  has  operations  specifications  for 
the  aircraft  type  or  set  being  simulated, 
or  if  the  person  has  training 
specifications  or  a  course  of  training 
authorizing  the  use  of  an  FSD  for  that 
aircraft  type  or  set.  Also,  the  person 
would  be  required  to  have  an  approved 
quality  assurance  program  in 
accordance  with  proposed  §  60.5. 
Finally,  the  NSPM  would  have  had  to 
approve  the  person  as  a  sponsor  and  not 
have  withdrawn  that  approval. 

Under  proposed  paragraph  (c),  a 
person  would  continue  to  be  a  sponsor 
of  an  FSD  if  (1)  beginning  12  calendar 
months  after  the  initial  qualification  and 
every  12  calendar  months  thereafter,  the 
FSD  is  used  in  the  sponsor's  FAA- 
approved  flight  training  program  for  the 
aircraft  type  or  set  of  aircraft  for  a 
minimum  of  600  hours  annually  and  (2) 
the  use  of  the  FSD  meets  the 
requirements  of  parts  61,  63, 91, 121,  or 
135.  The  annual  minimxmi  number  of 
hours  is  proposed  to  ensure  that  the 
sponsor  retains  the  high  level  of  interest 
needed  when  using  and  maintaining 
each  FSD  under  the  requirements  of  this 
part.  In  addition,  this  minimum  number 
of  hours  also  ensures  that  the  time, 
effort,  and  expense  incurred  by  the 
Administrator  for  initially  and 
recurrently  evaluating  the  FSD  is 
appropriately  incurred.  In  using  the     -- 
term  "calendar  month"  the  FAA  is 
allowingilexibility  in  calculating  these 
hours.  For  example,  if  an  FSD  was 
initially  qualified  on  March  5,  the 
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sponsor  woidd  have  until  March  31  of 
the  following  year  to  accumulate  the 
miniiniiin  600  hours  of  use  for  that  FSD. 
This  600  requirement  represents 
between  5  and  10  percent  of  the  time 
the  FSD  could  be  used  throughout  the 
calendar  year.  For  example,  24  hoius  in 
a  day  and  365  days  in  a  year  =  8760 
hoiu-s  in  a  year. 

Proposed  paragraph  (c)(3)  would  state 
that  if  the  use  requirements  in 
paragraphs  (c)(1)  and  (c)(2)  are  not  met, 
the  person  could  continue  to  sponsor 
the  FSD  on  a  provisional  basis  for  an 
additional  12  calendar  months.  If, 
during  this  additional  12-calendar- 
month  period,  the  FSD  is  used  as 
described  in  paragraphs  (c)(1)  and  (c)(2), 
the  provisional  status  would  be 
removed  and  regular  sponsorship 
resumed.  If,  during  this  additional  12- 
calendar-month  period,  the  FSD  is  not 
used  as  described  in  paragraphs  (c)(1) 
and  (c)(2),  the  FSD  woidd  not  be 
qualified  and  the  sponsor  could  not 
apply  to  sponsor  the  FSD  for  at  least  12 
calendar  months.  This  12  month  period 
in  which  a  person  could  not  sponsor  an 
FSD  is  necessary  to  prevent  a  person 
from  seeking  repeated  sponsorship  of  an 
FSD  even  though  that  person  has  no 
intention  of  using  the  FSD  in 
accordance  with  the  minimum  use 
requirements  in  §  60.7.  Such  repeated 
applications  would  require  the  NSPM  to 
expend  fiscal  and  himian  resources 
unnecessarily. 

Section  60.9    Additional 
Responsibilities  of  the  Sponsor 

Proposed  paragraph  (a)  would  state 
that  the  sponsor  of  each  FSD  used  for 
flightcrew  member  training  or 
evaluation  imder  this  chapter  must" 
allow  the  NSPM  to  inspect  the  FSD 
immediately,  including  all  records  and 
dociunents  relating  to  the  FSD  in  order 
to  determine  its  compliance  with 
proposed  part  60.  The  proposed 
paragraph  is  similar  to  the  second 
paragraph  in  existing  Appendix  H, 
"Advanced  Simulation."  In  most  cases 
the  inspection  would  be  scheduled  at  a 
convenient  time  for  the  sponsor; 
however,  the  FAA  proposes  to  add  the 
word  "immediately"  to  the  regulatory 
language  in  order  to  provide  authority 
for  an  immediate  inspection,  if 
warranted. 

Proposed  paragraph  (b)  would  require 
each  sponsor  to  develop  a  method  for 
personnel  using  or  performing  work  on 
the  FSD  (flightcrew  members, 
instructors,  check  airmen,  simulator 
technicians,  and  maintenance 
personnel)  to  provide  comments  on  the 
FSD  and  its  operation.  The  proposed 
paragraph  woidd  require  the  sponsor  to 
examine  each  conunent  for  content  and 


importance  and  to  take  appropriate 
action.  For  example,  a  comment  that 
indicates  a  potential  malfunction  or 
maintenance  issue  for  the  FSD  would 
need  to  have  follow-up  action,  whereas 
a  comment  on  the  carpet  color  inside 
the  FSD  woxUd  have  a  lower  priority 
because  it  does  not  affect  FSD 
performance.  This  requirement  is 
intended  to  work  in  concert  with  the 
quality  assiirance  program.  It  is 
intended  as  a  mechanism  to  ensure  that 
the  sponsor  knows  how  the  FSD  is 
operating  and  what  must  be  done  to 
maintain  its  usefulness. 

Proposed  paragraph  (b)  would  also 
require  that  the  sponsor  maintain  a 
liaison  with  the  manufacturer  of  the 
aircraft  being  simulated  by  the  FSD  to 
facilitate  compliance  with  §  60.13(f) 
when  necessary. 

Finally,  proposed  paragraph  (b) 
woidd  require  that  the  sponsor  post  in 
or  adjacent  to  the  FSD  the  Statement  of 
Qualification  issued  by  the  NSPM.  This 
posting  woiUd  alert  users  that  they  may 
not  use  the  FSD  for  any  specific 
function  for  which  the  FSD  has  not  been 
qualified.  For  example,  if  the  Statement 
of  Qualification  lists  windshear  training 
as  a  function  for  which  the  FSD  has  not 
been  qualified,  then  the  FSD  may  not  be 
used  for  credit  for  windshear  training. 

Section  60.11    FSD  Use 

The  introductory  text  of  proposed 
§60.11  contains  language  that  assigns 
responsibility  for  complying  with  part 
60  to  any  person  who  "uses,"  "allows 
the  use  of,"  or  "offers  the  use  of  an 
FSD  for  meeting  training,  evaluation,  ot 
flight  experience  requirements. 
Examples  of  people  who  "use"  an  FSD 
woidd  be  a  certificate  holder  or  an 
employee  of  the  certificate  holder,  a 
flight  instructor,  or  an  individual 
flightcrew  member.  The  person  who 
"allows"  or  "offers"  the  use  of  an  FSD 
would  be  an  FSD  sponsor  who  allows 
other  certificate  holders  to  use  the  FSD. 
Each  flight  instructor,  check  airman,  or 
other  evaluator  is  expected  to  be 
knowledgeable  and  aware  of  whether 
the  equipment  they  are  using  is 
qualified  for  the  task  they  are  doing  at 
that  moment.  This  provision  does  not 
prohibit  a  person  from  using  an  FSD  for 
other  than  meeting  training,  evaluation, 
or  flight  experience  requirements.  For 
example,  an  FSD  that  is  not  currenUy 
qualified  under  part  60  could  be  used 
for  meeting  foreign  training 
requirements  or  the  FSD  could  be 
demonstrated  for  a  prospective 
customer. 

Proposed  paragraph  (a)  is  similar  to 
existing  §  121.407(a)(l)(i).  While  the 
existing  requirement  states  that  each 
FSD  be  spMufically  approved  for  the 


certificate  holder,  the  proposed 
paragraph  would  require  that  each  FSD 
have  a  sponsor,  and  not  more  than  one 
sponsor,  who  may  be  any  person  who 
meets  the  definition  of  "sponsor"  and 
who  is  authorized  under  this  chapter  to 
use  a  qualified  and  approved  FSD.  This 
clarification  is  necessary  because  the 
current  rule  is  not  explicit  regarding 
who  the  certificate  holder  must  be.  The 
proposed  rule  requires  a  specifically- 
identified  certificate  holder  as  the 
sponsor  and  sets  out  specific  duties  and 
responsibilities  for  that  sponsor. 

Proposed  paragraph  (a)  is  also  based 
on  existing  §  121.407(b),  which  states 
that  a  particular  airplane  simulator  or 
training  device  may  be  approved  for  use 
by  more  than  one  certificate  holder.  The 
proposed  paragraph  would  state  that 
other  persons  or  certificate  holders  may 
arrange  to  use  a  sponsor's  FSD  that  is 
already  qualified  and  approved  for  use 
within  an  approved  flight  training 
program  without  an  additional 
qualification  process.  (See  proposed 
§  60.16  for  specific  requirements  for 
certificate  holders  or  other  persons  who 
wish  to  use  a  sponsor's  FSD  for 
purposes  beyond  what  the  FSD  is 
already  qualified  for.)  However,  the 
sponsor  would  still  remain  responsible 
for  ensuring  that  the  FSD  continually 
meets  the  requirements  of  proposed  part 
60  and  the  FSD  would  have  to  be 
approved  separately  for  use  in  each 
approved  training  program. 

Proposed  paragraph  (b)  would  state 
that  the  FSD  must  be  qualified  for  the 
make,  model,  and  series  of  aircraft  or  set 
of  aircraft  and  for  all  tasks  and 
configurations,  as  described  in  the 
posted  Statement  of  Qualification 
required  by  proposed  §  60.9(b)(4). 

nroposed  paragraph  (c)  would  state 
that  the  FSD  must  remain  qualified 
through  satisfactory  inspection, 
recurrent  evaluations,  appropriate 
maintenance,  and  use  requirements  in 
accordance  with  proposed  part  60  and 
the  appropriate  QPS. 

Proposed  paragraph  (d)  would  require 
the  sponsor  to  ensure  that  the  software 
and  active  programming  used  during 
regular  flightcrew  member  training, 
evaluation,  or  flight  experience  is  the 
same  as  that  which  is  used  during  FSD 
evaluations.  For  example,  it  would  not 
be  acceptable  to  narrow  the  range  of 
motion  of  a  simulator  or  alter  the 
programming,  such  that  in  actual 
training  the  range  of  motion  or  a 
handling  characteristic  such  as  pitch 
sensitivity  is  not  the  same  as  it  was 
during  the  initial  evaluation  of  the 
simulator  by  the  NSPM.  The  purpose  of 
this  requirement  is  to  ensure  that  people 
using  the  FSD  receive  the  best  possible 
training  in  a  device  that  closely  matches 
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the  performance  and  handling 
characteristics  of  the  aircraft  being 
simulated. 

Section  60. 1 3    FSD  Objective  Data 
Requirements 

Proposed  paragraph  (a)  would  require 
the  sponsor  to  submit  the  aircraft 
manufacturer's  flight  test  data  to  the 
NSPM  for  validating  FSD  performance 
and  handling  qualities  diuing 
evaluation  for  qualification.  This  flight 
test  data  must  come  from  the  original 
certification  flight. tests  and  must 
include  any  data  developed  after  the 
type  certificate  was  issued  (e.g.,  data 
developed  in  response  to  an 
Airworthiness  Directive)  that 
incorporates  a  change  in  performance, 
handling  qualities,  functions,  or  other 
characteristics  of  the  aircraft  that  must 
be  considered  during  flightcrew  member 
training,  testing,  or  checking,  or  when 
meeting  flightcrew  member  experience 
requirements.  Also,  this  requirement 
would  apply  not  only  for  initial 
qualific^on  of  an  FSD,  but  also  for 
subsequent  recurrent  evaluations  of  the 
FSD,  and  evaluations  following  any 
modifications  to  the  FSD,  including 
those  made  in  response  to  an 
Airworthiness  Directive  or  an  FSD 
Directive.  This  is  to  help  ensure  that  the 
FSD  acciirately  simulates  the  aircraft 
being  simulated. 

Proposed  paragraph  (b)  would  state 
that  the  sponsor  may  submit  flight  test 
data  to  the  NSPM  fiom  a  source  in 
addition  to  or  independent  of  the 
aircraft  manufactiirer's  data  submitted 
in  support  of  a  FSD  qualification.  This 
data  would  have  to  be  gathered  and 
developed  by  that  source  in  accordance 
with  the  flight  test  methods,  including 
a  flight  test  plan,  as  described  in  the 
appropriate  QPS. 

Proposed  paragraph  (c)  would  state 
that  the  sponsor  may  submit  alternative 
data  (such  as  engineering  simulation  or 
calculated  or  extrapolated  data,  etc.) 
acceptable  to  the  NSPM  for 
consideration,  approval  and  possible 
use  in  particular  applications  for  FSD 
qualification. 

Proposed  paragraph  (d)  would  require 
that  data  or  other  material  or  elements 
must  be  submitted  in  a  form  and 
maimer  acceptable  to  the  NSPM. 

Proposed  paragraph  (e)  would  state 
that  the  NSPM  may  require  additional 
flight  testing  to  support  certain  FSD 
.qualification  requirements. 

Proposed  paragraph  (f)  would  require 
that,  when  an  FSD  sponsor  leams  or  is 
advised  by  an  aircraft  manufacturer  or 
supplemental  type  certificate  (STC) 
holder,  that  an  addition  to,  an 
amendment  to,  or  a  revision  of  the  data 
used  to  program  and  operate  an  FSD 


used  in  the  sponsor's  training  program 
is  available,  die  sponsor  must 
immediately  notify  the  NSPM.  This 
would  provide  an  opportunity  for  the 
NSPM  to  decide  if  action  is  needed  to 
incorporate  the  data  into  that  sponsor's 
or  any  other  sponsor's  FSD. 

Section  60. 1 4    Special  Equipment  and 
Personnel  Requiremen  ts  for 
Qualification  of  the  FSD 

The  proposed  new  section  would 
require  that,  when  notified  by  the 
NSPM,  the  sponsor  must  make  available 
all  special  equipment  and  specifically 
qualified  personnel  needed  to 
accomplish  tests  during  initial  or 
reciirrent  evaluations. 

The  NSPM  woidd  notify  the  sponsor 
at  least  24  hours  in  advance  of  the 
evaluation  if  special  equipment  or 
personnel  would  be  required  to  conduct 
the  evaluation.  Examples  of  special 
equipment  include  spot  photometers, 
flight  control  measurement  devices, 
sound  analyzer,  etc.  Examples  of  special 
personnel  would  be  those  specifically 
qualified  to  install  or  use  any  special 
equipment  when  its  use  is  required.  The 
purpose  of  this  section  is  to  ensiu^  that 
the  NSPM  can  conduct  a  meaningful 
and  useful  evaluation. 

Section  60.15    Initial  Qualification 
Requirements 

Proposed  paragraph  (a)  would  require 
that  a  sponsor  seeking  an  evaluation  for 
an  initial  FSD  qualification  must  submit 
a  request  to  the  NSPM  through  the 
training  program  approval  authority- 
(TPAA),  who  is  defined  in  proposed 
§  60.3  as  a  person  authorized  by  the 
Administrator  to  approve  the  aircraft 
flight  training  program  in  which  the 
FSD  will  be  used  (normally  the  FAA's 
assigned  POI  or  TCPM  for  the  sponsor). 
The  request  would  have  to  be  submitted 
in  a  form  and  manner  described  in  the 
appropriate  QPS.  An  application  for 
qualification  under  proposed  part  60 
would  have  to  be  submitted  through  the 
TPAA  because  the  design  of  proposed 
part  60  is  that  an  FSD  evaluation  is 
closely  tied  to  its  planned  use  in  an 
FAA  approved  training  program. 

Proposed  paragraph  (b)  outlines  what 
must  be  included  in  the  sponsor's 
request  for  an  evaluation.  Proposed 
paragraph  (b)(1)  would  state  that  the 
request  must  include  a  statement  that 
the  FSD  meets  all  of  the  applicable 
provisions  of  proposed  part  60. 
Proposed  paragraph  (b)(2)  would  state 
that  the  request  must  include  a 
statement  that  the  sponsor  has 
established  a  procediire  to  verify  that 
the  configuration  of  hardware  and 
software  present  during  the  evaluation 
for  initial  qualification  is  maintained 


except  where  modified  as  authorized  in 
proposed  §  60.23.  The  statement  must 
include  a  description  of  the  procedure. 
Proposed  paragraph  (b)(3)  would  state 
that  the  request  must  include  a 
statement  signed  by  at  least  one  pilot 
who  meets  the  requirements  of 
paragraph  (c)  asserting  that  each  pilot  so 
approved  has  determined  that:  (i)  The 
FSD  systems  and  sub-systems  function 
in  a  manner  that  is  equivalent  to  those 
in  the  aircraft  or  set  of  aircraft,  (ii)  the 
performance  and  flying  qualities  of  the 
FSD  are  equivalent  to  those  of  the 
aircraft  or  set  of  aircraft,  and  (iii)  for 
type  specific  FSD's,  the  cockpit 
configuration  conforms  to  the  , 

configuration  of  the  aircraft  make, 
model,  and  series  being  simulated. 
These  statements  are  necessary  to 
ensure  that  the  FSD  has  been  thoroughly 
and  competenUy  assessed  by  the 
sponsor  and  that  the  assessment  was 
done  by  someone  who  is  competent  to 
make  that  determination. 

Proposed  paragraph  (b)(4)  would 
require  that  the  sponsor's  request 
include  a  list  of  all  of  the  operations 
tasks  or  simulator  systems  in  the 
subjective  test  appendix  of  the 
appropriate  QPS  for  which  the  FSD  has 
not  been  subjectively  tested  (e.g., 
circling  approaches,  windshear  training, 
etc.)  and  for  which  qualification  is  not 
sought.  This  list  would  be  reqmred  so 
that  future  or  prospective  users  would 
be  alerted  if  a  particular  FSD  is  not 
qualified  for  a  partioUar  task. 

Proposed  paragraph  (b)(5)  would 
require  that  the  sponsor's  request  must 
include  a  qualification  test  guide  (QTG) 
that  includes:  (i)  Objective  data  from 
aircraft  testing,  or  another  approved 
source;  (ii)  correlating  objective  test 
results  obtained  from  the  performance 
of  the  FSD  as  prescribed  in  the 
appropriate  QPS;  (iii)  the  general  FSD 
performance  or  demonstration  results 
prescribed  in  the  appropriate  QPS;  and 
(iv)  a  description  of  the  equipment 
necessary  to  perform  the  evaluation  for 
initial  qualification  and  the  recurrent 
evaluations  for  continuing  qualification. 
The  QTG  is  necessary  to  provide 
documentation  of  the  results  of  the 
initial  evaluation.  The  data  will  be  used 
for  comparison  purposes  in  future 
recurrent  evaluations. 

Proposed  paragraph  (c)  woidd  require 
that,  except  for  those  FSD's  previously 
qualified  and  described  in  §  60.17,  each 
FSD  evaluated  for  initial  qualification 
would  have  to  meet  the  standards  that 
are  in  effect  at  the  time  of  the 
evaluation.  However,  if  a  change  to  the 
standards  {i.e.,  tests,  tolerances,  or  other 
requirements)  for  the  evaluation  for 
initial  qualification  are  published  by  the 
FAA,  a  sponsor  may  request  that  the 
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NSPM  apply  the  standards  that  were  in 
effect  when  an  FSD  was  ordered  for 
delivery  under  certain  circumstances 
listed  in  the  proposal. 

Proposed  paragraph  (d)  woidd  require 
that  the  pilot  or  pilots  who  make  the 
statement  required  by  paragraph  (b)(3) 
must  be  designated  by  the  sponsor  and 
approved  by  the  TPAA.  In  addition  the 
pilot  or  pilots  must  be  qualified  in  the 
aircraft  or  set  of  aircraft  being  simulated 
or,  for  aircraft  types  not  yet  issued  a 
type  certificate,  die  pilot  or  pilots  must 
be  qualified  on  an  aircraft  t)^e  similar 
In  size  and  configuration. 

Proposed  paragraph  (e)  would  require 
that  the  subjective  tests  that  form  the 
basis  for  the  statements  described  in 
proposed  paragraph  (b)(3)  and  the 
objective  tests  described  in  proposed 
paragraph  (b)(5)  must  be  accomplished 
at  the  sponsor's  training  facility,  except 
as  provided  for  in  the  appropriate  QPS. 
The  procedures  described  in  the  QPS 
allow  complete  testing  of  the  FSD  at  the 
manufacturer's  facility  but  requires  that 
this  be  followed  by  a  re-test  of  at  least 
a  Va  cross-section  of  all  tests  at  the 
training  center  location  to  ensure  that 
any  disassembly/reassembly  has  not 
affected  the  performance  or  handling 
qualities  of  die  FSD  as  originally 
determined  (e.g.;  see  paragraph  ll(m)  in 
the  proposed  Airplane  Flight  Simulators 
Qualification  Performance  Standards, 
FAA  Document  No.  FAA-5-120-40C). 
If  the  FSD  must  be  moved  after  the 
initial  evaluation,  the  sponsor  must 
follow  specific  procedures  that  allow 
the  NSPM  to  require  the  sponsor  to 
reaccomplish  certain  tests  to  ensure  that 
the  performance  was  not  affected  by  the 
disassembly  and  reassembly. 

Proposed  paragraph  (f)  would  require 
the  person  seeking  to  qualify  the  FSD  to 
provide  the  NSPM  with  access  to  the 
FSD  for  the  length  of  time  necessary  to 
complete  the  required  evaluation  of  the 
FSD  for  initial  qualification.  This 
evaluation  for  initial  qualification 
includes  performance  demonstrations, 
objective  tests,  and  subjective  tests, 
including  general  FSD  requirements,  to 
determine  that  the  FSD  meets  the 
standards  in  the  appropriate  QPS. 

Proposed  paragraph  (g)  woiud  state 
that  a  satisfactory  evaluation  for  initial 
qualification  results  in  the  NSPM 
issuing  a  Statement  of  Qualification 
which  would:  (1)  Identify  the  sponsor: 
(2)  identify  the  make,  model,  and  series 
of  aircraft  or  set  of  aircraft  being    , 
simulated;  (3)  state  that  the  FSD  is 
qualified  as  either  a  flight  simulator  or 
an  FTD;  (4)  identify  the  configuration  of 
the  aircraft  or  set  of  aircraft  being 
simulated,  e.g.,  engine  model  or  models, 
flight  instruments,  navigation  or  other 
systems,  etc.;  (5)  list  all  of  the 


operations  tasks  or  simulator  systems  in 
the  subjective  test  appendix  of  the 
appropriate  QPS  for  which  the  FSD  has 
not  been  subjectively  tested  and  for 
which  the  FSD  is  not  qualified,  e.g., 
circling  approaches,  windshear  training, 
etc.;  and  (6)  indicate  the  qualification 
level  of  the  FSD.  All  of  this  information 
would  be  included  on  the  Statement  of 
Qualification  so  that  future  or 
prospective  users  of  an  FSD  can 
determine  that  the  FSD  can  perform  the 
tasks  necessary  for  their  training 
program. 

Proposed  paragraph  (h)  would  require 
that  after  the  NSPM  completes  the 
evaluation  for  initial  qualification,  the 
sponsor  must  update  the  QTG.  The 
sponsor  must  incorporate  the  results  of 
the  FAA-witnessed  tests  and 
demonstrations,  together  with  the 
results  of  all  the  objective  tests  and 
demonstrations  described  in  the 
appropriate  QPS. 

Proposed  paragraph  (i)  would  provide 
that,  upon  issuance  of  the  Statement  of 
Qualification,  the  updated  QTG  woidd 
become  the  MQTG.  The  MQTG  would 
have  to  be  made  available  to  the  FAA 
upon  request,  so  that  the  FAA  can  go  to 
one  source  for  all  test  results  related  to 
a  specific  FSD. 

Section  60.16    Additional 
Qualifications  for  a  Currently  Qualified 
FSD 

Proposed  paragraph  (a)  would  state 
the  additional  qualification  process 
required  if  a  user  intends  to  use  the  FSD 
for  meeting  training,  evaluation,  of  flight 
experience  requirements  beyond  the 
qualification  issued  to  the  sponsor. 
Proposed  paragraph  (a)  would  require 
the  sponsor  to: 

(i)  Submit  to  the  NSPM  all 
modifications  to  the  MQTG  that  are 
required  to  support  the  additional 
qualification;  (ii)  describe  to  the  NSPM 
all  modifications  to  the  FSD  that  are 
required  to  support  the  additional 
qualification;  and  (iii)  submit  a 
statement  to  the  NSPM  that  a  pilot, 
designated  by  the  sponsor  and  approved 
by  the  TPAA,  has  subjectively  evaluated 
the  FSD  in  those  areas  not  previously 
evaluated.  These  requirements  are 
necessary  to  ensiue  that  training 
received  in  an  FSD  is  adequate  for  a 
particular  training  program. 

Proposed  paragraph  (a)(2)  would 
require  the  FSD  to  successfully  pass  an 
evaluation  as  follows:  (i)  For  initial 
qualification,  in  accordance  with 
proposed  §  60.15  if  the  NSPM  has 
determined  that  a  full  evaluation  for 
initial  qualification  is  necessary;  or  (ii) 
for  those  elements  of  an  evaluation  for 
initial  qualification  (e.g.,  objective  tests, 
performance  demonstrations,  or 


subjective  tests)  designated  as  necessary 
by  die  NSPM. 

Proposed  paragraph  (b)  woidd  require 
the  NSPM,  in  malting  the 
determinations  described  in  paragraph 
(a)(2)  of  this  section,  to  consider  factors 
including  the  existing  qualification  of 
the  FSD,  any  modifications  to  the  FSD 
hardware  or  software  that  are  involved, 
and  any  additions  or  modifications  to 
die  MQTG. 

Proposed  paragraph  (c)  would  state 
that,  except  for  those  FSD's  previously 
qualified  and  described  in  §60.17,  each 
FSD  evaluated  for  initial  qualification 
must  meet  the  standards  that  are  in 
effect  at  the  time  of  the  evaluation. 
However,  if  a  change  to  the  standards 
[i.e.,  tests,  tolerances,  or  other 
requirements)  for  the  evaluation  for 
initial  qualification  are  published  by  the 
FAA,  a  sponsor  may  request  that  the 
NSPM  apply  the  standaixis  that  were  in 
effect  when  an  FSD  was  ordered  under 
certain  circumstances  listed  in  the 
proposal. 

Proposed  paragraph  (d)  would  state 
that  the  FSD  is  qualified  for  the 
additional  uses  when  the  NSPM  issues 
an  amended  Statement  of  Qualification 
in  accordance  with  proposed  §  60.15(f). 

Proposed  paragraph  (e)  would  state 
that  the  sponsor  could  not  modify  the 
FSD  except  as  described  in  §60.23. 

Section  60. 1 7    Previously  Qualified 
FSD's 

Proposed  paragraph  (a)  would  state 
that  any  FSD  qualified  before  the 
effective  date  of  a  final  rule  for  part  60 
will  retain  its  qualification  as  long  as  it 
continues  to  meet  the  standards  of  its 
original  evaluation,  regardless  of 
sponsor,  and  as  long  as  the  sponsor 
complies  with  the  applicable  provisions 
of  proposed  part  60.  "This  requirement 
would  be  effective  unless  otherwise 
specified  by  an  FSD  Directive  or  unless 
the  sponsor  elects  to  comply  with  later 
standards,  as  specified  in  proposed 
paragraph  (e).  However,  this 
grandfathering  provision  applies  only  to 
the  qualification  basis  of  the  FSD.  All  of 
the  use  requirements  in  part  60,  such  as 
the  sponsor  responsibility  for  a  quality 
assurance  program  and  the  recurrent 
evaluation,  maintenance,  and 
recordkeeping  requirements  would 
apply  to  these  grandfathered  FSD's. 

Proposed  paragraph  (b)  would  require 
that  sponsors  of  previously  qualified 
FSD's  obtain  a  Statement  of 
Qualification,  including  the 
Configuration  List  and  the  Restrictions 
to  Qualification  List  within  six  (6)  years 
after  the  effective  date  of  this  rule  in 
accordance  with  the  procedures  set  out 
in  the  appropriate  QPS.  This  is 
necessary  so  that  all  qualified  FSD's  will 
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have  a  Statement  of  Qualification,  and 
the  information  contained  therein  and 
retained  on  file  with  die  NSPM  will  be 
useful  to  die  sponsor,  potential  users, 
and  the  FAA. 

The  FAA  is  allowing  the 
grandfathering  process  described  above 
to  ensure  a  stable  regulatory  design  for 
investment  and  use  of  FSD's  as  long  as 
the  FSD  is  used  continually  under  the 
rules  in  proposed  §  60.7.  At  the  same 
time,  the  FAA  wants  to  encourage 
industry  to  use  the  most  up  to  date 
standards  and  in  some  cases  will 
mandate  the  use  of  new  standards  by 
issuing  an  FSD  Directive. 

Proposed  paragraph  (c)  would  state 
that  if  the  FSD  qualification  is  lost 
under  proposed  §  60.27  and  is  not 
restored  for  two  or  more  years,  then  the 
basis  for  requalification  would  be  those 
standards  in  effect  at  the  time  the 
sponsor  applies  for  requalification.  This 
is  important  because  the  FAA  does  not 
want  to  expend  resources  to  requalify  an 
unused  FSD  using  out  of  date  standards; 
rather,  the  FAA  wants  to  encourage 
industry  to  use  the  most  up  to  date 
standards  in  the  requalification  process. 
In  other  words,  the  FAA  wants  to 
discourage  new  investment  in  old 
technology  and  expenditure  of  public 
funds  to  requalify  old  technology. 
However,  if  an  FSD  is  continually  in 
use,  die  FAA  will  allow  the  FSD  to 
continue  to  operate  under  the  original 
standards. 

Proposed  paragraph  (d)  would  require 
that  all  changes  to  FSD  qualification 
levels  initiated  on  or  after  the  effective 
date  of  a  final  rule  would  require  an 
evaluation  for  inidal  qualification  in 
accordance  with  part  60  unless  the 
sponsor  chooses  to  downgrade  the  FSD, 
as  specified  in  proposed  paragraph  (e). 
Subsequent  recurrent  evaluations  would 
use  the  existing  MQTG,  modified  as 
necessary  to  reflect  the  new 
qualification  level. 

Proposed  paragraph  (f)  describes  the 
requirements  when  a  sponsor  elects  to 
adopt  tests  and  tolerances  described  in 
qualifications  standards  developed  after 
an  FSD  was  initially  qualified.  The 
sponsor  would  have  to  provide 
appropriate  validation  data  and  obtain 
die  approval  of  the  NSPM.  The  NSPM 
would  make  the  updated  tests  and 
tolerances  a  permanent  part  of  the  QTG/ 
MTQG 

The  FAA  would  like  to  note  that  there 
is  another  category  of  training  devices. 
Although  proposed  §  60.17  would  not 
specifically  disallow  the  use  of  these 
devices,  they  woidd  not  be  considered 
FTDs  under  this  proposal.  These 
training  devices,  approved  under  §  61.4 
for  use  in  other  than  FAA-approved 
training  programs,  have  been  treated  as 


Level  1  FTDs.  However,  because  these 
devices  were  not  originjdly  qualified 
under  FAA  standards  and  no  objective 
or  subjective  tests  were  required  before 
their  approval,  they  do  not  meet  the 
proposed  definition  of  an  FTD.  These 
devices  would  continue  to  be  allowed 
under  part  61  for  certain  training, 
evaluation,  and  flight  experience 
requirements,  as  described  under  the 
preamble  discussion  for  "Conforming 
changes  to  other  parts." 

Section  60.19    Inspection,  Recurrent 
Evaluation,  and  Maintenance 
Requirements 

Proposed  §  60.19  contains  the  specific 
requirements  for  conducting  periodic 
inspections  and  evaluations  and  for 
maintaining  FSD's.  These  requirements 
are  necessary  to  ensure  that  the  FSD 
continues  to  meet  the  standards  under 
which  it  was  originally  qualified,  so  that 
any  training,  evaluation,  and  flight 
experience  conducted  in  the  FSD  is 
reliable  and  adequate  for  meeting  the 
objectives  of  the  approved  training 
program  under  which  they  occur. 

Proposed  paragraph  (ajfl)  would 
require  that  to  maintain  the 
qualification  level  for  each  FSD  the 
sponsor  must  accomplish  all 
appropriate  QPS  Appendix  1 
performance  demonstrations  and  all 
appropriate  QPS  Appendix  2  objective 
tests  each  year.  To  do  this,  the  sponsor 
would  be  required  to  conduct  quarterly 
inspections  of  the  FSD  evenly  spaced 
throughout  the  year.  All  of  the  MQTG 
performance  demonstrations  and 
objective  tests  would  have  to  be 
completed  annually.  The  sequence  and 
content  of  each  inspection  would  be 
developed  by  the  sponsor  and  submitted 
to  the  NSPM  for  approval.  In  deciding 
whether  to  approve  the  test  sequence 
and  the  content  of  each  inspection,  the 
NSPM  would  look  for  a  balance  and  a 
mix  fi'om  the  performance 
demonstrations  and  objective  test 
requirement  areas;  i.e.,  performance, 
handling  qualities,  motion  system 
(where  appropriate),  visual  system 
(where  appropriate),  sound  system 
(where  appropriate),  and  other  FSD 
systems. 

Proposed  paragraphs  (a)(2)  and  (a)(3) 
would  require  that  to  mainteiin  the 
qualification  level  for  each  FSD  the 
sponsor  must  ensure  that  the  FSD  be 
given  a  functional  check-out,  in 
accordance  with  the  appropriate  QPS, 
before  each  day's  use,  or  not  less  than 
weekly  when  the  FSD  is  not  in  use.  The 
proposed  paragraphs  are  similar  to 
existing  §  121.407(a)(4). 

Proposed  paragraph  (a)(4)  would  state 
that  to  maintain  the  qualification  level 
for  each  FSD  the  sponsor  must  maintain 


a  discrepancy  log.  The  discrepancy  log 
would  be  maintained  in  or  immediately 
adjacent  to  the  FSD  to  advise  users  of 
the  FSD  of  the  current  maintenance 
status  and  the  status  of  each 
discrepancy,  including  the  corrective 
action,  recorded  for  at  least  the 
preceding  30  days.  Under  proposed 
paragraph  (a)(5)  the  sponsor  would  have 
to  ensure  that,  when  a  discrepancy  is 
discovered,  each  discrepancy  entry  is 
maintained  in  the  log  imtil  the 
discrepancy  is  corrected  under  the 
requirements  of  proposed  §  60.25(b), 
and  that  the  discrepancy  entry,  its 
corrective  action,  and  the  date  the 
corrective  action  was  taken  remain  in 
the  log  for  at  least  30  days  after  the 
discrepancy  is  corrected.  Finally,  the 
sponsor  would  be  required  to  ensure 
that  the  discrepancy  log  be  kept  in  a   '' 
form  and  manner  acceptable  to  the 
Administrator  and  must  be  kept  in  or 
immediately  adjacent  to  the  FSD.  The 
proposed  paragraphs  are  similar  to 
existing  §  121.407(a)(5). 

Proposed  paragraph  (b)  would  specify 
the  requirements  for  a  recurrent 
evaluation  to  be  conducted  by  the 
NSPM.  Proposed  paragraph  (b)(1)  would 
require  that,  with  certain  exceptions,  a 
recurrent  evaluation  consist  of 
performance  demonstrations  and 
objective  and  subjective  tests  in 
accordance  with  die  qualification 
standards  in  effect  at  the  time  of  the 
initial  evaluation  or  as  may  be  amended 
by  an  FSD  Directive. 

Proposed  paragraph  (b)(2)  would 
require  that  the  sponsor  must  coordinate 
with  the  NSPM  to  ensure  that  the  FSD 
is  evaluated  within  the  established 
recurrent  evaluation  interval.  The 
sponsor  would  have  to  contact  the 
NSPM  60  days  before  the  recurrent 
evaluation  is  due  to  schedule  the 
evaluation. 

Proposed  paragraph  (b)(3)  would 
require  that  the  sponsor  must  provide 
the  NSPM  access  to  the  objective  test 
results  and  general  FSD  performance  or 
demonstration  results  in  the  MQTG  and 
access  to  the  FSD  for  the  length  of  time 
necessary  to  complete  the  required 
recurrent  evaluations.  Access  to  the  FSD 
would  have  to  be  provided  weekdays 
between  6  AM  and  6  PM  (local  time). 

Proposed  paragraph  (b)(4)  would 
provide  that  the  frequency  of  NSPM- 
conducted  recurrent  evaluations  for 
each  FSD  will  be  established  by  the 
NSPM  and  specified  in  the  MQTG. 
Currendy,  NSPM  evaluations  are 
conducted  annually.  Proposed 
paragraph  (b)(4)  would  allow  these 
evaluations  to  be  conducted  at  difiierent 
intervals. 

Proposed  paragraph  (b)(5)  would 
provide  that  recurrent  evaluations 
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conducted  in  the  calendar  month  before 
or  after  the  calendar  month  in  which  the 
recurrent  evaluations  are  required  will 
be  considered  to  have  been  conducted 
in  the  calendar  month  in  which  they 
were  required. 

Proposed  paragraph  (b)(6)  would 
prohibit  the  sponsor  from  using,  or 
offering  for  use,  an  FSD  for  fli^tcrew 
member  training  or  evaluation,  or  for 
obtaining  flight  experience  under  this 
chapter,  unless  the  FSD  has  been 
recurrendy  evaluated  by  the  NSPM 
within  the  timeframe  specified  in  the 
MQTG. 

deposed  paragraph  (c)  would  state 
that  the  sponsor  is  responsible  for  not 
only  the  on-going  preventive 
maintenance,  but  also  for  the  continuing 
corrective  maintenance.  By  preventive 
maintenance  the  FAA  means  those 
actions  that  are  necessary  to  prevent 
maintenance  discrepancies  to  the  largest 
possible  degree  and  to  continue  the  FSD 
in  proper  service  condition  [e.g.,  change 
hydraulic  fluid  and  filters  as  prescribed 
by  the  manufacturer).  By  corrective 
maintenance  the  FAA  means  that  the 
sponsor  is  to  "repair"  the  device  when 
it  becomes  necessary. 

Section  60.20    Logging  FSD 
Discrepancies 

Proposed  §  60.20  would  require  that 
each  instructor,  check  airman,  or 
representative  of  the  Administrator 
conducting  training  or  evaluation,  or 
observing  flight  experience  for 
flightcrew  member  certification  or 
qualification,  and  each  person 
conducting  the  preflight  inspection 
{§  60.19(a)(2),  (3),  and  (4)),  who 
discovers  a  discrepancy,  including  any 
missing,  malfunctioning,  or  inoperative 
components  in  the  FSD,  would  have  to 
write  or  cause  to  be  written  a 
description  of  that  discrepancy  into  the 
discrepancy  log  at  the  end  of  the  FSD 
prefli^t  or  FSD  use  session.  The  FAA 
believes  that  the  proposed  section  is 
important  so  that  the  sponsor  will  be 
alerted  when  a  repair  is  necessary  and 
the  user  will  know  that  a  particular  task 
must  not  be  done  because  any  training, 
testing,  or  checking  accomplished  may 
result  in  incomplete  or  negative  learning 
on  the  part  of  the  pilot.  The  proposed 
section  is  similar  to  existing 
§  121.407(a)(5).  Compliance  with 
proposed  §  60.20  would  help  FSD  users 
comply  with  proposed  §  60.25(a).  In 
part,  proposed  §  60.25(a)  provides  that 
no  person  may  use  an  FSD  with  a 
missing,  malfunctioning,  or  inoperative 
component  to  meet  any  training, 
evaluation,  or  flight  experience 
requirements  for  this  chapter  for  which 
the  correcUy  operating  component  is 
needed. 


Section  60.21    Interim  Qualification  of 
FSD's  for  New  Aircmft  Types  or  Models 

Proposed  §  60.21  would  provide  for 
interim  qualification  of  FSD's  for  new 
aircraft  types  or  models  imder  certain 
conditions  when  the  final  flight  test  data 
package  has  not  been  released  by  the 
aircraft  manufacturer.  In  cases  where  an 
operator  is  adding  a  new  aircraft  type  or 
model  to  its  fleet,  it  may  be  necessary 
to  begin  training  before  the  final  flight 
test  data  is  available,  so  that  the 
operator  can  put  the  aircraft  into  service 
as  soon  as  possible. 

Under  proposed  §  60.21(a)  the  FSD 
may  be  eligible  for  interim  qualification 
if  the  sponsor  provides  the  aircraft 
manufacturer's  predicted.data,  validated 
by  a  limited  set  of  flight  test  data;  the 
aircraft  manufacturer's  description  of 
the  prediction  methodology  used  to 
develop  the  predicted  data;  and  the 
QTG  test  results. 

Proposed  paragraph  (b)  states  that  in 
this  situation,  the  interim  qualification 
will  be  considered  the  same  as  initial 
qualification.  The  interim  qualification 
woidd  terminate  one  year  after  its 
issuance,  if  the  sponsor  has  not  applied 
for  initial  qualification  using  the  final 
test  data,  unless  the  NSPM  determines 
that  specific  conditions  warrant 
otherwise.  Under  proposed  paragraph 
(c),  within  six  months  of  the  release  of 
the  final  flight  test  data  package  by  the 
aircraft  manufacturer,  but  no  later  than 
one  year  after  the  issuance  o|  the 
interim  qualification,  the  sponsor  would 
have  to  apply  for  initial  qualification 
based  on  the  final  flight  test  data 
package. 

Proposed  paragraph  (d)  states  that  an 
FSD  with  interim  qualification  may  be 
modified  only  in  accordance  with 
§60.23. 

Section  60.23    Modifications  to  FSD's 

Proposed  §  60.23  outlines  the 
circumstances  imder  which  a  sponsor 
would  have  to  modify  an  FSD  and  the 
procedural  requirements  the  sponsor 
must  follow  for  modifications.  The 
purpose  of  this  section  is  to  ensure  that 
the  FSD  continues  to  accurately 
simulate  the  aircraft  and  that  if  certain 
changes  are  made  in  the  aircraft,  the 
sponsor  makes  corresponding  changes 
to  the  FSD.  Proposed  paragraph  (a) 
would  require  that  an  FSD  be  modified 
when  the  FAA  determines  that  the  FSD 
cannot  be  used  adequately  for  training, 
evaluating,  or  providing  flight 
experience  for  flightcrew  members,  and 
when  the  sponsor  or  the  FAA 
determines  that  any  of  the  following 
circumstances  exist: 

(1)  The  aircraft  manufacturer  or 
another  approved  source  develops  new 


data  regarding  the  performance, 
functions,  or  other  characteristics  of  the 
aircraft  being  simulated; 

(2)  A  change  in  aircraft  performance, 
functions,  or  other  characteristics 
occurs; 

(3)  A  change  in  operational 
procedures  or  requirements  occurs; 

(4)  Other  circumstances  as 
determined  by  the  NSPM. 

Proposed  paragraph  (b)  would  state 
that  when  the  FAA  determines  that  FSD 
modification  is  necessary  for  safety  of 
flight  reasons,  then  the  sponsor  of  each 
affected  FSD  must  ensure  that  the  FSD 
is  modified  according  to  the  FSD 
Directive,  regardless  of  the  FSD's 
original  qualification  standards. 

noposed  paragraph  (c)  would  set 
forth  requirements  for  sponsors  in 
notifying  die  NSPM  and  TPAA  about 
FSD  modifications.  The  notification 
would  have  to  include  a  complete 
description  of  the  planned  modification, 
including  a  description  of  the 
operational  and  engineering  effect  the 
proposed  modification  will  have  on  the 
operation  of  the  FSD,  and  be  submitted 
in  a  form  and  manner  as  specified  in  the 
appropriate  QPS.  This  notification  is 
considered  important  to  ensure  that  the 
FAA  agrees  with  the  modification  before 
the  modification  is  incorporated  into 
training.  In  addition,  the  notification 
would  ensure  that  training  is  consistent 
with  the  latest  data,  changes  in  aircraft 
performance,  and  changes  in 
procedures. 

Proposed  paragraph  (d)  would  set 
forth  notification  requirements  if  the 
sponsor  intends  to  do  any  of  the 
following:  add  additional  equipment  or 
devices  intended  to  simulate  aircraft 
appliances;  modify  hardware  or 
software  that  would  affect  flight  or 
groimd  dynamics;  or  change  the  motion, 
visual,  or  control  loading  systems  (or 
sound  system  for  FSD  levels  requiring 
sound  tests  and  measurements).  In  any 
of  these  cases  the  sponsor  would  have 
to  follow  paragraph  (c)  plus  provide  a 
statement  of  the  results  of  all  objective 
tests  that  have  been  rerun  with  the 
modification  incorporated,  including 
any  necessary  updates  to  the  MQTG. 
These  notification  requirements  would 
not  apply  to  routine  maintenance  or 
repair,  but  only  for  modifications  to  the 
FSD.  The  modifications  could  not  be 
implemented  imtil  the  sponsor  receives 
written  approval  from  the  NSPM,  who 
may  require  that  the  modified  FSD  be 
evaluated  for  full  or  partial  initial 
qualification.  The  NSPM  would 
evaluate  at  least  the  newly  installed  or 
changed  equipment,  any  device 
intended  to  simulate  an  aircraft 
appliance,  the  new  or  changed  software 
or  hardware,  and  any  other  aspect  of  the 
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original  FSD  that  might  affect  or  be 
affected  by  the  installation  or  change. 

Proposed  paragraph  (e)  would  state 
that  the  sponsor  may  not  modify  a 
qualified  FSD  imtil,  for  circimistances 
described  in  paragraph  (b)  or  (d),  the 
sponsor  receives  written  approval  from 
the  NSPM  that  the  modification  is 
authorized.  For  circumstances  other 
than  those  described  in  paragraph  (b)  or 
(d).  if  the  NSPM  or  TPAA  does  not 
otherwise  notify  the  sponsor  within  21 
days  after  receiving  the  sponsor's 
notification,  the  sponsor  may  modify 
the  FSD  after  the  21  days  have  passed. 

Proposed  paragraph  (f)  would  require 
the  sponsor  to  notify  certificate  holders 
about  modifications  made  to  an  FSD 
before  the  certificate  holders'  first  use  of 
the  FSD  after  the  modification. 

Proposed  paragraph  (g)  would  require 
that  each  time  an  FSD  is  modified  and 
the  modification  affects  an  objective 
test,  then  the  MQTG  must  be  updated 
accordingly.  The  MQTG  should  reflect 
current  objective  test  results  (in 
accordance  with  §  60.15(b)(4))  and 
appropriate  flight  test  data  (in 
accordance  with  §  60.13).  If  this  update 
is  initiated  by  the  FAA,  the  requirement 
to  make  this  modification  would  be 
found  in  an  FSD  Directive.  The  MQTG 
would  also  have  to  be  updated  with  the 
direction  to  make  these  changes,  along 
with  the  record  of  the  completion  of  the 
modification. 


Section  60.25    Operation  With  Missing, 
Malfunctioning,  or  Inoperative 
Components 

The  FAA  is  proposing  this  section 
because  it  believes  that  users  must  be 
alerted  when  an  FSD  has  a  missing, 
malfunctioning,  or  inoperative 
component  thereby  limiting  its  use  for 
certain  tasks,  while  also  providing  the 
sponsor  a  reasonable  time  period  to 
make  repairs.  If  a  user  is  unaware  of  a 
missing,  malfunctioning  or  inoperative 
component,  the  traiping  may  be 
incomplete  or  even  have  negative 
results. 

Proposed  paragraph  (a)  would  limit 
the  use  of  FSD's  with  a  missing, 
malfunctioning,  or  inoperative 
component.  This  restriction  would 
prevent  the  potential  of  incomplete  or 
negative  learning  on  the  part  of  the 
pilot,  by  preventing  all  maneuvers, 
procedures,  or  tasks  that  require  the  use 
of  the  correctly  operating  component 
from  being  conducted  during  flight 
training,  evaluation,  or  flight  experience 
activities  when  that  component  is  not 
present  and  operating  correctly.  Due  to 
the  fact  that  the  typical  use  of  a 
"minimum  equipment  list"  is  associated 
with  "safety  of  flight  operations,"  which 
is  not  applicable  to  the  use  of 


simulation  for  training,  testing,  or 
checking,  the  FAA  is  not  describing  or 
requiring  the  use  of  an  FSD  "minimum 
equipment  list."  Instead,  the  FAA 
believes  that  those  who  operate  the  FSD 
for  credit  purposes  [e.g.,  instructors, 
check  airmen,  Aircrew  Program 
Designees,  representatives  of  the 
Administrator,  etc.)  are  familiar  with  the 
components  of  a  normally  operating 
aircraft  for  each  particular  task,  and 
know  that  if  a  normally  functioning 
component,  otherwise  required  for  that 
task,  were  to  become  missing, 
malfunctioning,  or  inoperative,  that  task 
would  have  to  be  omitted  bom  the 
syllabus,  or  delayed,  until  such  time  as 
that  component  is  repaired  or  replaced. 
Except  as  provided  below,  this  is  not 
intended  to  restrict  the  operation  of  the 
FSD  for  accomplishment  of  a  given  task 
when  a  component  is  missing, 
malfunctioning,  or  inoperative,  if  that 
component  is  listed  in  the  airplane 
"minimum  equipment  list"  and  the  FSD 
is  operated  as  the  airplane  would  be 
operated,  in  accordance  with  any 
requirements  listed  in  the  "minimum 
equipment  list"  and  that  task  is 
accomplished  through  use  of  alternative 
equipment.  However,  if  the  FAA- 
approved  training  program  being 
administered  requires  that  the  task  be 
completed  using  the  correctly  operating 
component,  using  the  provisions  of  a 
"minimum  equipment  list"  to  complete 
the  task  without  that  component 
operating  properly  would  not  be 
permitted  under  this  regulation.  The 
FAA  believes  that  this  paragraph, 
together  with  the  requirements  of 
proposed  §60.20  (that  would  require 
each  person  who  discovers  a 
discrepancy,  including  any  missing, 
malfunctioning,  or  inoperative 
components  in  the  FSD,  would  have  to 
write  or  cause  to  be  written  a 
description  of  that  discrepancy  into  the 
discrepancy  log)  is  representative  of  the 
current  practice  in  FSD's  that  has  well 
served  the  FAA,  the  industry,  and  the 
individual  pilot  for  at  least  two  decades. 
The  FAA  has,  at  this  time,  no  reason  to 
change  this  practice;  however,  should 
this  position  be  foiud  to  be  deficient  in 
some  way,  additional  steps  may  have  to 
be  considered. 

Proposed  paragraph  (b)  would  require 
that  within  7  calendar  days,  each 
missing,  malfunctioning,  or  inoperative 
component  must  be  repaired  or 
replaced,  unless  the  NSPM  requires  a 
shorter  time  or  authorizes  a  longer  time. 
If  the  sponsor  does  not  repair  or  replace 
the  component  within  7  calendar  days 
(or  the  shorter  period  required  or  longer 
period  authorized  under  paragraph  (b)), 
the  NSPM  may  consider  taking  some 


action,  including  removing  the 
qualification  of  the  FSD.  The 
requirement  to  repair  each  missing, 
malfunctioning,  or  inoperative 
component  applies  not  only  to 
components  that  are  necessary  for 
flightcrew  member  training,  evaluation, 
or  flight  experience,  but  also  to  all  other 
components  of  the  FSD. 

Proposed  paragraph  (c)  would  require 
that  missing,  malfunctioning,  or 
inoperative  components  must  be 
placarded  on  or  adjacent  to  the     ' 
component  or  the  control  for  that 
component  in  the  FSD  and  that  a  list  of 
currendy  missing,  malfunctioning,  or 
inoperative  components  must  be  readily 
available  in  or  immediately  adjacent  to 
the  FSD  for  review  by  users  of  the 
device. 

Section  60.27    Automatic  Loss  of 
Qualification  and  Procedures  for 
Restoration  of  Qualification 

Proposed  paragraph  (a)  would 
establish  criteria  that  would  indicate 
when  an  FSD  is  no  longer  qualified. 
When  any  of  the  circimistances  in 
-proposed  paragraphs  (a)(1)  through 
(a)(5)  occur,  the  FSD  is  automatically  no 
longer  qualified,  without  notification  by 
the  NSPM.  In  these  circiimstances, 
something  has  happened  without  the 
FAA's  knowledge  that  makes  the  FSD 
not  qualified  for  training,  so  the  FSD 
should  not  be  used  imtil  the  FAA  can 
evaluate  the  FSD  under  the  procedures 
in  proposed  paragraph  (b). 

Proposed  paragraphs  (b)  and  (c) 
would  contain  requirements  for 
restoring  FSD  qualification  when  it  is 
lost  imder  proposed  paragraph  (a).  The 
NSPM  would  determine  how  Uie  FSD 
qualification  must  be  restored.  The 
NSPM  determination  could  range  from 
requiring  no  evaluation,  a  partial 
evaluation  for  initial  qualification,  or  a 
full  evaluation  for  initial  qualification. 
The  basis  for  determining  the  evaluation 
content  and  time  required  for  the 
evaluation  would  include:  The  number 
of  recurrent  evaluations  missed  during 
the  inactive  period,  the  amount  of 
disassembly  and  reassembly  that  was 
accomplished,  and  the  care  that  had 
been  taken  of  the  device  since  the  last 
evaluation  and  since  its  loss  of 
qualification. 

Section  60.29    Other  Losses  of 
Qualification  and  Procedures  for       "^ 
Restoration  of  Qualification 

Proposed  §  60.29  contains  the 
procedures  to  be  followed  when  an  FSD 
loses  its  qualification  in  circimistances 
other  than  those  covered  in  proposed 
§  60.27.  The  purpose  of  this  section  is  to 
allow  a  sponsor  to  officially  question 
loss  of  FSD  qualification  before  the  FSD 
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actually  loses  its  qualification,  except  in 
emergency  situations. 

Proposed  paragraphs  (a)(l)-{3)  would 
set  forth  the  procedures  for  the  NSPM 
or  TPAA  to  follow  in  communicating 
with  the  sponsor  when  an  FSD  no 
longer  meets  qualification  standards, 
including  written  notification  to  the 
sponsor;  establishing  a  time  period  in 
which  the  NSPM  or  TPAA  may  respond 
with  written  information,  views,  and 
argimients  on  FSD  qualification;  and 
consideration  of  the  sponsor's 
argimients  and  notification  to  the 
sponsor  of  the  FSD  qualification. 

Proposed  paragraph  (a)(4)  would 
require  that  if  the  NSPM  or  TPAA 
determines  that  an  FSD  is  no  longer 
qualified,  the  loss  of  qualification  would 
be  effective  30  days  after  the  sponsor 
receives  notice.  The  exceptions  to  this 
requirement  would  be  if  die  NSPM  or 
TPAA  finds  under  paragraph  (c)  of  this 
section  that  there  is  an  emergency 
requiring  immediate  action  with  respect 
to  safety  in  air  transportation  or  air 
commerce,  or  if  the  sponsor  petitions  for 
reconsideration  of  the  NSPM  or  the 
TPAA  finding  under  paragraph  (b)  of 
this  section. 

Proposed  paragraph  (b)  would  set 
forth  the  procedures  for  a  sponsor  to 
follow  when  the  sponsor  seeks 
reconsideration  of  the  NSPM  or  TPAA 
decision  regarding  FSD  qualification. 
This  would  include  submitting  a 
petition  for  reconsideration,  addressed 
to  the  Director  of  Flight  Standards 
Service,  within  30  days  after  the 
sponsor  receives  notice  that  some  or  all 
of  the  FSD  is  no  longer  quahfied.  This 
petition  for  reconsideration  would 
suspend  the  NSPM's  or  TPAA's 
determination  that  the  FSD  is  no  longer 
qualified.  However,  this  provision 
would  not  apply  if  the  NSPM  or  the 
TPAA  finds  that,  under  paragraph  (c)  of 
this  section,  an  emergency  exists 
requiring  immediate  action  with  respect 
to  safety  in  air  transportation  or  air 
commerce. 

Proposed  paragraph  (c)  would  set 
forth  the  procedures  for  the  NSPM  or 
TPAA  to  follow  if  they  find  an 
emergency  exists  that  would  require 
immediate  action  witii  respect  to  safety 
in  air  transportation  or  air  commerce; 
such  an  emergency  would  make  the 
procedures  set  out  in  other  parts  of  this 
section  impracticable  or  contrary  to  the 
public  interest.  Proposed  paragraph 
(c)(1)  would  allow  the  NSPM  or  TPAA 
to  withdraw  qualification  ef  some  or  all 
of  the  FSD  and  make  the  withdrawal  of 
qualification  effective  on  the  day  the 
sponsor  receives  notice  of  it.  Proposed 
paragraph  (c)(2)  would  require  that  the 
NSPM'3  or  TPAA's  notice  to  the  sponsor 
articulate  the  reasons  for  its  finding  that 


an  emergency  exists.  The  notice  would 
have  to  state  that  such  an  emergency 
would  require  immediate  action  with 
respect  to  safety  in  air  transportation  or 
air  commerce,  or  that  the  emergency 
makes  it  impracticable  or  contrary  to  the 
public  interest  to  stay  the  effectiveness 
of  the  finding. 

Examples  of  such  emergencies 
described  in  proposed  paragraph  (c) 
include:  A  finding  by  the  FAA  that  the 
training  conducted  in  the  FSD  is  or  may 
be  incomplete,  inaccurate,  or  negative 
because  of  a  specified  finding  of  a 
problem  with  the  FSD.  The  finding  of  a 
specific  problem  with  the  FSD  coiHd  be 
a  reasonable  basis  for  the  NSPM 
questioning  whether  or  not  the  FSD 
continues  to  meet  its  qualification  level. 
Aviation  safety  requires  that  if  the  FAA 
has  a  reasonable  basis  for  questioning 
whether  the  FSD  continues  to  meet  its 
qualification  level,  that  it  not  be  used 
for  required  flightcrew  member  training, 
testing,  or  flight  experience  until  its 
known  that  the  FSD  is  qualified. 

Section  60.31    Recordkeeping  and 
Reporting 

This  proposed  section  is  based  on  the 
current  recordkeeping  practices  of  FSD 
sponsors  and  is  necessary  to  ensure  that 
the  FSD  is  complete  and  operating 
correctiy;  that  problems  are  noted  and 
due  dates  are  identified  for  correcting 
malfunctions;  that  users  are  alerted  to 
approved  uses  for  the  FSD;  and  that 
training  is  useful  and  adequate. 

Proposed  paragraphs  (a)(l)-(3)  would 
require  the  FSD  sponsor  to  maintain  the 
following  records  for  each  FSD:  (1)  The 
MQTG  and  each  amendment  to  the 
MQTG;  (2)  A  copy  of  the  programming 
used  during  evaluation  of  the  FSD  for 
initial  qualification  or  upgrade,  as  well 
as  a  copy  of  all  programming  changes 
made  since  the  evaluation  for  initial 
qualification;  (3)  A  copy  of  results  of 
evaluations  for  initial  and  upgrade 
qualification;  the  results  of  the  quarterly 
objective  tests  and  the  approved 
performance  demonstrations,  which 
must  be  kept  for  2  years;  the  results  of 
either  the  previous  three  recurrent 
evaluations  or  the  recurrent  evaluations 
from  the  previous  2  years,  whichever 
covers  a  longer  period;  and  any 
comments  obtained  under  §  60.9(b)(1), 
which  must  be  maintained  for  at  least 
18  months. 

Proposed  paragraph  (a)(4)  would 
require  the  FSD  sponsor  to  maintain  a 
record  of  all  discrepancies  entered  in 
the  discrepancy  log  over  the  previous  2 
years,  including  a  current  listing  of 
components/equipment  that  have 
become  missing,  malfunctioning,  or 
inoperative;  the  action  taken  to  correct 
the  deficiency;  and  the  date  of  the 


corrective  action.  The  list  must  be 
available  for  NSPM  review  at  any  time. 

This  proposed  requirement  should 
not  be  confused  with  the  proposed 
requirement  in  §60.19(a)(5)(ii),  where 
the  sponsor  would  be  required  to 
maintain  a  record  of  the  discrepancy, 
and  the  corrective  action,  in  the 
discrepancy  log  for  a  period  of  at  least 
30  days.  The  proposal  in  this  section 
would  require  the  sponsor  to  maintain 
these  records  for  an  additional  23 
months;  however,  the  sponsor  would 
not  necessarily  have  to  keep  the  records 
in  the  discrepancy  log  in  or  immediately 
adjacent  to  the  FSD  for  more  than  30 
days.  Wherever  the  sponsor  elects  to 
keep  the  records,  they  must  be  available 
for  NSPM  review. 

Proposed  paragraph  (a)(5)  would 
require  the  FSD  sponsor  to  keep  a 
record  of  all  modifications  to  FSD 
hardware  or  software  configurations 
fit)m  the  initial  qualification 
configuration. 

Proposed  paragraph  (b)  would  require 
the  FSD  sponsor  to  keep  a  current 
record  of  each  certificate  holder  using 
the  FSD  and  to  provide  a  copy  of  this 
list  to  the  NSPM  at  least  semiannually. 

Proposed  paragraph  (c)  states  that  the 
records  specified  in  this  section  would 
have  to  be  maintained  in  plain  language 
form  or  in  coded  form,  if  the  coded  form 
provides  for  the  preservation  and 
retrieval  of  information  in  a  manner 
acceptable  to  the  NSPM.  The  FAA 
accepts  and  encourages  the  use  of 
electronic  records  and  reporting  for  all 
of  these  proposed  requirements, 
assuming  the  sponsor  has  appropriate 
security  or  controls  to  prevent  the  illegal 
or  inappropriate  alteration  of  such 
records  after  the  fact. 

Proposed  paragraph  (d)  would  require 
the  sponsor  to  submit  an  aimual  report 
certifying  that  the  FSD  continues  to 
perform  and  handle  as  qualified  by  the 
NSPM.  This  report  would  have  to  be 
signed  by  the  management 
representative. 

Section  60.33    Applications,  Logbooks, 
Reports,  and  Records:  Fraud, 
Falsification,  or  Incorrect  Statements 

The  proposed  section  is  based  on 
other  FAA  regulations  addressing 
falsification  of  applications,  reports,  and 
records.  The  proposal  is  intended  to 
ensure  that  a  proposed  sponsor  or  a  user 
of  an  FSD  understands  that  aviation 
safety  requires  accuracy  and 
truthfulness  in  applications,  reports, 
and  records.  Therefore,  depending  on 
the  circumstances,  there  are 
consequences  associated  with 
falsification  of  applications,  reports,  and 
records. 
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Proposed  paragraph  (a)  prohibits  any 
-person  from  making  fraudulent  or 
intentionally  false  statements,  false 
entries,  omissions,  or  fraudulent 
reproduction  or  alteration  in  any 
applications,  reports,  records,  or  test 
results  required  under  proposed  part  60 
or  the  QPS,  or  to  exercise  any  privileges 
under  any  other  FAA  regulation. 

Proposed  paragraph  (b)  would  state 
that  if  any  person  commits  any  of  the 
above  acts,  that  person  is  subject  to  civil 
penalty,  certificate  suspension  or 
revocation,  or  the  removal  of  FSD 
qualification  and  approval  for  use  in  a 
training  program  issued  imder  this  part 
or  QPS.  The  certificate  suspension  or 
revocation  could  apply  to  either  an 
airman  certificate,  in  a  case  involving  an 
individual,  or  to  an  operating  certificate, 
in  a  case  involving  a  certificate  holder. 

Proposed  paragraph  (c)  states  the 
actions  that  could  serve  as  a  basis  for 
removal  of  qualification  of  an  FSD, 
including  the  withdrawal  of 
authorization  for  use  of  an  FSD  or 
denying  an  application  for  a 
qualification.  These  actions  include:  (1) 
An  incorrect  statement,  on  which  the 
FAA  relied  or  could  have  relied,  that 
was  made  in  support  of  an  application 
for  a  qualification  or  a  request  for 
approval  for  use;  or  (2)  an  incorrect 
entry,  on  which  the  FAA  relied  or  could 
have  relied,  made  in  any  logbook, 
record,  or  report  that  is  kept,  made,  or 
used  to  show  compliance  with  any 
requirement  for  an  FSD  qualification  or 
an  approval  for  use. 

Section  60.35    Specific  Simulator 
Compliance  Requirements 

The  proposed  section  addresses  the 
goal  of  providing  complete,  accurate 
training  and  evaluation  of  flightcrew 
members  in  a  fiight  simulator.  This 
proposed  requirement  would  help 
ensure  that  sill  aspects  of  a  flightcrew 
member's  training  needs  will  be  able  to 
be  addressed  competently  in  a  flight 
simulator. 

Proposed  paragraph  (a)  sets  forth 
simulator  requirements  that  would  take 
effect  18  months  after  the  effective  date 
of  the  final  rule  for  proposed  part  60. 
These  proposed  requirements  state  that 
the  flight  simulator  being  evaluated  for 
initial  or  upgrade  qualification  must 
conform  to  the  aircraft  being  simiilated, 
and  must  simulate  the  operation  of  all 
equipment  or  devices  intended  to 
simiilate  aircraft  appliances  installed 
and  operating  on  ttie  aircraft.  Any 
simulator  that  was  qualified  before  that 
date  would  remain  qualified;  however, 
if  the  sponsor  decided  to  upgrade  the 
simulator  for  any  reason,  it  would  also 
have  to  be  upgraded  to  comply  with  this 
paragraph. 


Proposed  paragraph  (b)  sets  forth 
simulator  requirements  that  would  take 
effect  2  years  after  the  effective  date  of 
the  final  rule  for  proposed  part  60. 
These  proposed  requirements  state  that 
each  flight  simulator  used  for  meeting 
flightcrew  member  training,  evaluation, 
or  flight  experience  requirements  of  this 
chapter  for  certification  or  qualification 
that  cannot  perform  satisfactorily  in 
ground  operations,  takeoff,  climb, 
cruise,  descent,  approach,  and  landing 
(including  normal,  abnormal,  and 
emergency  landings)  would  no  longer  be 
qualified  as  a  simulator.  The  only 
significant  change  from  existing  practice 
is  the  addition  of  landings  to  this  list. 
The  net  effect  of  this  added  requirement 
would  be  to  eliminate  the  use  of  level 
A  simulators. 

The  FAA  is  proposing  this  change 
because  landings  ctre  an  essential  part  of 
complete  training  conducted  in 
simulators.  The  concern  is  that  level  A 
simulators  do  not  provide  adequate 
training  on  takeoffs  and  landings  in 
normal  and  asymmetrical  thrust 
conditions.  Sponsors  of  level  A 
simulators  would  have  the  option  of 
downgrading  to  an  FTD  or  upgrading  to 
a  level  B  simulator  within  2  years  after 
the  effective  date  of  the  final  rule. 

The  level  A  simulator  is  the  least 
sophisticated  of  today's  simulator  levels 
and  is  today's  reference  for  the  historic 
"visual"  simulator  that  was  referenced 
in  the  regulations  as  far  back  as  the  mid- 
to  late  ig60's,  when  visual  systems  first 
appeared  as  attachments  to  the  (non- 
visual)  simulators  that  had  been  used  in 
pilot  training  activities  up  to  that  time. 

The  requirements  for  data  applicable 
to  simulators  of  this  vintage,  both 
"visual"  and  "non-visual,"  were 
elementary,  and  relatively  primitive 
when  compared  to  today's  standards. 
The  two  most  common  visual  systems 
consisted  of  either  a  Visual 
Anthropomorphic  Motion  Picture 
system  that  projected  a  motion  picture 
of  the  final  approach  course  bom 
approximately  three  to  four  miles  from 
the  approach  end  of  the  runway — 
sometimes,  through  the  beginning  of  the 
missed  approach;  or  a  closed  circuit 
television  camera  mounted  on  a 
movable  "gondola"  that  provided  TV 
pictures  as  the  camera  was  "flown"  over 
a  model  terrain  board  containing  a 
model  airport  and  its  surroimding 
environment.  In  addition  to  the  inherent 
propensity  for  malfunctions  (e.g.,  the 
reduction  of  the  final  approach  length 
due  to  continual  breakage  of  brittle  film 
and  the  resulting  splicing,  or  the 
limitations  of  the  TV  cable  to  twist  or 
tiun  and  become  unplugged),  the 
"requirements"  for  a  visual  system  were 
completely  subjective  and  the  direct 


projected  system  provided  an  agreeable 
presentation  to  only  one  pilot  at  a  time. 
The  guidance  given  was  tiiat  "*  *  * 
visual  systems  may  be  approved  for  the 
specific  maneuver(s),  procedure(s),  or 
function(s)  requested  by  the  applicant 
provided  the  evaluation  indicates  the 
training  and  checking  objectives  can  be 
accomplished  as  well  as  in  (the) 
airplane." 

Motion  system  requirements  for 
visual  and  non-visual  simulators  were 
not  as  sophisticated  as  the  requirements 
for  a  visual  system.  As  the  industry 
moved  into  the  1970's,  the  simiilator 
motion  system  requirement  s'tated  that 
"*  *  *  visual  and  non-visual 
simulators,  to  be  approved  for  any  of  the 
maneuvers  *  *  *  to  be  performed  in  a 
simulator  in  lieu  of  the  aircraft,  must 
have  motion."  Most  such  motion 
systems  were  either  two  or  three 
degrees-of-£reedom  (dof),  and  not 
moving  through  much  distance — just 
enough  to  let  the  occupants  of  the 
simulator  know  they  were  "moving." 
While  there  was  some  effort  expended 
in  most  cases  to  try  to  subjectively 
coordinate  this  simiilator  "movement" 
with  what  was  thought  to  be  what  the 
pilot  would  feel  in  the  airplane,  there 
was  little  or  no  data  on  which  to  base 
this  coordination  and,  therefore,  no 
standards  for  such  systems.  Even  though 
the  industry  formally  acknowledged  the 
value  of  a  6-dof  motion  system  in  the 
mid-1970*s,  the  "standards"  for  motion 
systems  had  not  yet  pointed  to  a  specific 
requirement  for  motion  cueing  or 
motion  system  operation.  In  fact,  it 
wasn't  until  the  beginning  of  the  1980's 
that  any  "requirements"  for  motion 
systems  were  formalized  and  published. 

In  the  last  two  decades  there  have 
been  two  major  advancements  in  the 
field  of  simulation.  First,  computer 
speed  and  capability  have  accelerated  at 
a  staggering  rate;  and  second,  there  has 
been  a  recognition  of  the  necessity  for 
gathering  meaningful  airplane  flight  test 
data  against  which  simulator 
performance  and  handling  comparisons 
may  be  made.  Computer  speed  and  this 
newly  acquired  data  have  been 
incorporated  rapidly  into  simulation 
and,  overall,  simulation  has  advanced 
considerably  during  this  time  period.  Of 
significant  note  is  that  the  levels  of 
simulation  that  are  the  most  affected  by 
these  advancements  are  the  level  C  and 
level  D  simulators,  with  some,  limited 
advancement  in  level  B.  Notably, 
however,  there  has  not  been  an 
advancement  in  the  data,  nor  in  the  data 
application,  for  the  level  A  simulators 
probably  due  to  the  fact  that  very  few 
new,  level  A  simulators  have  been  built 
and  that  it  would  be  costly  to  modify 
current  level  A  simulators  to 
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incorporate  the  data/data  applications 
that  might  be  applicable. 

The  efficacy  oi  training  and  testing 
using  level  A  simulators  has  long  been 
a  topic  of  discussion  among  members  of 
the  industry  and  the  FAA.  The  National 
Transportation  Safety  Board  (NTSB)  has 
also  discussed  the  same  topic  when 
conducting  investigations  of  several 
accidents/incidents  diuing  this  same 
two  decade  period.  Perhaps  the  most 
extensive  disciission  of  tlds  topic  by  the 
NTSB  occurred  during  the  investigation 
of  the  DC-9-14  accident  at  Milwaukee, 
Wisconsin,  in  September,  1985.  In  the 
report  of  that  accident,  the  NTSB  stated 
that  "*  *  *  advanced  (6  dof)  simulators 
are  not  available  for  that  series  DC-9 
*  *  *  (and)  this  results  in  a  requirement 
that  landing  credits,  which  cannot  be 
obtained  in  the  simulator,  must  be 
acquired  in  the  airplane."  The  report 
went  on  to  say,  "However,  the 
practicing  of  engine  failure  maneuvers 
on  takeoff,  are  authorized  in  the  visual 
fli^t  simulator." 

The  dichotomy  that  has  existed  with 
this  position — and  remains  true  today — 
is  the  premise  that  the  level  A  simulator 
has  sufficient  performance  and  handling 
qualities,  supported  by  data  and  data 
application  (e.g.,  for  motion  system 
response),  for  all  takeoffs  (including  the 
engine-out  takeoff),  but  does  not  have 
sufficient  performance  and  handling 
qualities,  supported  by  data  and  data 
application,  for  landing  maneuvers. 
Since  takeoffs  and  landings  occur  in  the 
same  portion  of  the  flight  envelope  (in 
and  through  "groimd  effect"),  the 
premise  that  takeoffs  are  supportable 
and  landings  are  not  supportable  is 
clearly  inconsistent.  Either  the  data  and 
their  application  are  present  and 
useable  or  they  are  not.  This  case  is  one 
where  they  are  not  present,  and, 
therefore,  carmot  be  useable. 

Any  authorizations  must  be  based  on 
the  capability  of  the  simulator  to 
provide  accurate  simulation.  This 
cannot  occur  without  the  availability  of 
accurate  data  properly  incorporated  into 
the  operation  of  the  simulator. 

Simplistically,  an  order  changing  the 
authorizations  of  level  A  simulators  to 
disallow  takeoff  training,  including  the 
takeoff-with-engine-failure  task,  might 
seem  to  be  all  that  is  appropriate. 
However,  the  FAA  is  concerned  that 
unnecessary  confusion,  perhaps 
confusion  leading  to  misuse  and 
possible  negative  training,  might  result. 
However,  the  FAA  provides  for 
additional  levels  of  simulation  that  do 
not  allow  takeoff  or  landing  tasks.  One 
level  of  these  flight  training  devices, 
FTD  Level  6,  equipped  wi&  a  proper 
visual  system  and  a  proper  motion 
system  (which  are  not  required  but  may 


be  incorporated)  may  be  authorized  to 
conduct  all  of  the  flight  training  tasks 
that  might  otherwise  be  allowed  in  a 
"revised"  approval  of  a  level  A 
simulator.  FTDs,  including  those 
equipped  with  motion  and/or  visual 
systems,  are  not  authorized  for 
flightcrew  member  testing,  checking,  or 
review.  Additionally,  such  an  approach 
is  more  in  line  with  the  on-going 
harmonization  effort  ciurently 
underway  with  the  Joint  Aviation 
Authorities  (JAA)  in  Europe  for 
comparable  simulation  equipment. 

Therefore,  the  FAA  is  proposing  to 
eliminate  the  level  A  simulator  from  the 
inventory  within  the  prescribed  two 
year  time  frame  described  in  the 
proposed  rule. 

Section  60.37    Simulator  Qualification 
on  the  Basis  of  a  Bilateral  Aviation 
Safety  Agreement  (BASA) 

The  proposed  section  is  based  on 
existing  Simulator  Implementation 
Procedures,  supported  by  existing 
BASAs,  currently  in  place  and  others 
that  are  pending.  Adding  this  to  the  rule 
provides  the  FAA  with  a  regulatory 
basis  for  entering  into  such  agreements 
for  simulator  evaluation/qualification 
purposes. 

Proposed  paragraph  (a)  would  state 
that  an  evaluation  or  qualification  of  an 
airplane  simulator  by  a  contracting  State 
to  the  Convention  on  International  Civil 
Aviation  for  the  sponsor  of  an  aircraft 
simulator  located  in  that  contracting 
State  may  be  used  as  the  basis  for  the 
NSPM  issuing  a  U.S.  statement  of 
qualification  to  the  sponsor.  A  sample 
statement  of  qualification  appears  in  the 
appropriate  QPS,  in  appendix  5,  figure 
4.  This  would  be  in  accordance  with  a 
BASA  between  the  United  States  and 
the  Contracting  State  that  issued  the 
qualification,  and  a  Simulator 
Implementation  Procedure  (SIP) 
established  under  the  BASA. 

Proposed  paragraph  (b)  would  state 
that  the  SIP  must  contain  any 
conditions  and  limitations  on  validation 
and  issuance  of  such  qualification  by 
the  U.S. 

Conforming  Changes  to  Parts  61, 63, 
141,  and  142 

Because  proposed  part  60  contains  the 
FAA  requirements  for  evaluation  and 
qualification  of  flight  simulation 
devices,  specific  qualification 
requirements  are  no  longer  needed  in 
other  regulations  that  address  the  use  of 
simulation  in  flightcrew  member 
training.  Therefore,  changes  are 
proposed  in  parts  61,  63, 141,  and  142 
to  delete  s[>ecific  fli^t  simulation 
device  qualification  requirements  and 


substitute  cross  references  to  proposed 
part  60. 

In  addition,  a  number  of  changes  are 
proposed  for  part  61  to  provide  for  the 
continuing  use  of  certain  training 
devices  that  have  been  approved  by  the 
FAA  under  part  61  for  use  in  other  than 
FAA-approved  training  programs.  These 
devices  are  currently  designated  as 
Level  1  flight  training  devices,  but  they 
do  not  meet  the  proposed  definition  for 
flight  training  devices  in  this  NPRM. 
Under  this  proposed  rule,  these  devices 
would  retain  their  approval  and  can 
continue  to  be  used  for  their  current 
purposes;  however,  they  would  no 
longer  be  treated  as  flight  training 
devices  and  would  not  fall  under  the 
qualification  or  use  requirements  of 
proposed  part  60.  Therefore,  they  would 
not  need  to  follow  the  requirements  for 
establishment  of  a  quality  assurance 
program,  recurrent  evaluation, 
maintenance,  and  recordkeeping.  The 
approval  for  these  devices  is  described 
in  proposed  §  61.4(b).  They  would  be 
referred  to  as  "other  devices  approved 
under  §  61.4(b)."  These  devices  could  be 
used  only  for  private  pilot  certificate 
and  instrument  rating  training, 
evaluation,  and  flight  experience 
requirements.  A  nuimber  of  sections  in 
part  61  would  be  amended  to  provide 
specific  approval  to  use  these  devices 
for  meeting  certain  requirements  of  part 
61.  The  sections  that  would  be  amended 
are  §§61.1,  61.23,  61.31,  61.51,  61.65 
and  61.109. 

Also,  some  minor  clarifying  changes 
are  proposed  to  part  63.  Section 
63.39(b)(3)  and  Appendix  C.  paragraph 
(a)(3)(iv)  refer  to  the  activity  to  be 
accomplished"*  *   *  in  an  airplane 
simiilator,  or  in  an  approved  flight 
engineer  training  device."  The  FAA  is 
proposing  to  use  the  term 
"appropriately  equipped  cockpit 
specific  flight  training  device  qualified 
in  accordance  with  part  60  of  this 
chapter"  instead  of  "approved  flight 
engineer  training  device"  because  flight 
training  device  is  the  term  used  in  part 
60.  This  should  avoid  confusion  since 
part  60  describes  qualification 
requirements  for  FTDs  whereas 
"approved  flight  engineer  training 
device"  is  not  a  defined  term. 

Delegation  of  Authority  for  Standards 
Documents 

The  FAA  proposes  to  delegate  final 
authority  to  review  and  issue 
amendments  to  the  QPSs  proposed 
elsewhere  in  this  notice  irom  the 
Administrator  to  the  Director,  Flight 
Standards  Service.  Specifically,  these 
standards  documents  are  the  QPSs  for. 
Airplane  Flight  Simulators;  Airplane 
Flight  Training  Devices;  Helicopter 
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Flight  Simulators:  and  Helicopter  Flight 
Training  Devices. 

The  FAA  anticipates  that  these 
documents  will  require  routine  changes 
for  a  variety  of  reasons,  e.g.,  increased 
knowledge  about  himian  factors, 
analysis  of  incident/accident  data,  and 
changes  in  aircraft  or  simulation 
technology.  Because  these  standards 
will  be  regulatory  in  nature,  current 
FAA  policy  provides  for  the 
Administrator  to  review  changes  before 
final  action  on  them  is  complete.  This 
process  involves  significant  levels  of 
participation  in  the  review  process  by 
individuals  at  all  levels  of  the  agency. 

The  FAA  expects  that  most  futiire 
changes  to  the  standards/rule  sections  of 
the  QPS  documents  will  be  published  in 
the  Federal  Register  as  NPRMs  for 
public  comment,  just  as  they  are 
published  as  part  of  this  NPRM.  This 
will  be  true  unless  "good  cause"  exists 
under  the  Administrative  Procedure  Act 
(APA),  which  would  warrant  the  FAA 
publishing  such  a  change  to  a  QPS 
dociunent  without  following  the 
standard  notice  and  comment 
procedures.  Under  the  APA,  in  order  for 
the  FAA  to  issue  a  rule  without 
following  notice  and  comment 
procedures,  the  FAA  would  have  to 
make  a  good  cause  finding  that 
following  such  notice  and  public 
procedures  would  be  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest. 

The  FAA  does  not  expect  that  many 
changes  to  these  standards  documents 
will  justify  the  expenditure  of  time  and 
resources  at  the  highest  levels  of  the 
agency  that  the  standard  procedures  for 
final  review  of  tulemakings  requires. 
Therefore,  consistent  with  good 
government,  the  FAA  proposes  to 
streamline  the  process  for  making 
technical  changes  to  these  standards 
docimients  by  delegating  authority  for 
final  review  and  issuance  from  the 
Administrator  to  the  Director,  Flight 
Standards  Service.  The  FAA  believes 
that  the  delegation  will  result  in  more 
timely  responses  to  incident/accident 
data  and  advances  in  aircraft  or 
simulation  technology. 

Consistent  with  similar  delegations  of 
authority,  this  authority  would  be 
exercised  with  the  concurrence  of  the 
Office  of  the  Chief  Counsel.  If,  at  any 
time  during  the  amendment  process  the 
Administrator  or  the  Director,  Flight 
Standards  Service,  determines  that  a 
proposed  amendment  would  not  be 
appropriate  for  this  streamlined  process, 
the  rulemaking  project  would  proceed 
in  accordance  with  the  agency's  normal 
rulemaking  procedures. 


Paperwork  Reductioa  Act 

This  proposal  contains  the  following 
new  information  collection 
requirements.  As  required  by  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507(d)),  the  Department  of 
Transportation  has  submitted  the 
information  requirements  associated 
with  this  proposal  to  the  Office  of 
Management  and  Budget  for  its  review. 

Title:  Flight  Simulation  Device  Initial 
and  Continuing  Qualification  and  Use. 

Summary:  The  FAA  proposes  to 
amend  the  regtilations  to  establish  flight 
simulation  device  qualification 
requirements  for  all  certificate  holders 
in  a  new  part.  The  basis  of  these 
requirements  currently  exists  in 
different  parts  of  the  FAA's  regulations 
and  in  advisory  circulars.  The  proposed 
changes  would  consolidate  and  update 
ffight  simulation  device  requirements. 

Use  of:  This  proposal  would  support 
the  information  needs  of  the  following 
initiatives  under  the  FAA's  Corporate 
Project,  Safer  Skies: 

a.  AFS  Strategic  Plan— Goal  1:  Evolve  to 

a  Systems  Approach  for  Safety 
Oversight. 

b.  AFS  Business  Plan  Initiative  2.9: 

Improve  the  Requirements  Process. 

c.  AFS  Strategic  Plan— Goal  4:  Promote 

Positive,  Responsive,  and  Focused 
Customer  Relations. 

d.  AFS  Business  Plan  Initiative  2.13: 

Continue  Efforts  Associated  with 
Safer  Skies — Commercial  Aviation. 

Respondents  (including  number  of): 
The  likely  respondents  to  this  proposed 
information  requirement  are  sponsors  of 
Flight  Simulation  Devices.  At  this  time, 
the  likely  number  of  respondents  is  66. 

Frequency:  The  FAA  estimates  the  66 
sponsors  would  have  a  total  of  450 
responses  annually  in  the  first  year. 

Annual  Burden  Estimate:  This 
proposal  would  result  in  an  annual 
recordkeeping  and  reporting  burden  of 
201,653  hours  for  the  industry  at  a  cost 
of  $6,108,590.  Out  of  that  annual 
burden,  however,  the  FAA  believes  that 
only  1,898  hours  and  $74,010  would  be 
truly  new;  although  not  currently 
required  by  regulation,  the  industry  is 
already  doing  much  of  what  is  proposed 
in  this  action.  In  addition  to  the  burden 
stated  above,  there  wotUd  be  a  one-time 
burden  of  31,680  hours  and  $891,504. 
The  recordkeeping  and  reporting  biu-den 
is  broken  down  into  more  detail  as 
follows: 

Section  60.5,  Quality  Assurance 
Program,  would  call  for  a  sponsor  to 
develop,  review,  and  have  approved  by 
the  FAA,  a  quality  assurance  program 
(or  QAP)  applicable  for  each  flight 
simulation  device.  However,  the  FAA 
assumes  that  the  sponsor  will  provide 


the  same  QAP  for  each  FSD  it  sponsors. 
Therefore,  a  calculation  of  the  time 
involved  is  on  a  "per  sponsor"  basis, 
rather  than  on  a  "per  FSD"  basis,  is 
appropriate.  The  purpose  of  this  QA 
program  is  to  require  the  sponsor  to 
systematically  plan  for  and  implement 
the  requirements  of  part  60  and  the 
associated  QPS. 

The  quality  assurance  program  would 
impose  two  types  of  cost  on  the  industry 
and  the  FAA:  a  set-up,  or  one-time  cost, 
and  an  annually  recurring  cost. 

For  the  one-time  cost  on  the  industry 
side: 

(1)  an  FSD  technician  and  a  pilot 
instructor  would  spend  approximately 
320  hours  and  64  hours,  respectively,  to 
develop  a  quality  assurance  program: 

(2)  an  FSD  technician  and  a  pilot 
instructor  would  spend  approximately 
16  hours  each  to  work  on  the  technical 
coordination  of  metrics  for  a  QA 
program; 

(3)  a  clerk  would  spend 
approximately  64  hours  to  do  the 
paperwork  associated  with  a  QA 
program. 

This  yields  a  total  of  31,680  hours  and 
$891,504  for  the  one-time  expense. 

For  the  continuing,  annual  cost  on  the 
industry  side: 

(1)  To  maintain  the  QA  program  the 
Management  Representative  would 
spend  12  hours  to  do  the  paperwork: 

(2)  To  maintain  the  QA  program  a 
clerk  would  spend  approximately  2 
hours  to  do  the  paperwork; 

This  yields  a  total  of  924  hours  and 
$33,984  for  the  continuing,  annual 
expense. 

Section  60.9(b)(3),  Additional 
Responsibilities  of  the  Sponsor,  sets  out  '^ 
a  requirement  for  each  sponsor  to 
maintain  a  liaison  with  the 
manufacturer  of  the  aircraft  being 
simulated  by  the  FSD-  The  time  and 
costs  involved  would  be  as  follows: 

The  Management  Representative 
would  spend  0.5  hoius  in  drafting  a 
letter  to  the  manufacturer  each  quarter 
(i.e.,  each  3  months  or  4  times  each  year) 
and  a  clerk  would  spend  0.5  hours  each 
quarter  preparing  the  letter  for  mailing, 
for  a  total  of  264  hours  and  $6,324. 

Section  60.15(b),  Initial  Qualification 
Requirements,  sets  out  the  requirements 
for  the  contents  of  the  request  for 
evaluation  and  is  broken  into  the 
following  parts. 

The  request  for  an  evaluation  is  a  one- 
time event  for  each  new  FSD  the 
sponsor  wishes  to  include  in  the 
approved  training  program.  Time  and 
costs  will  be  as  follows: 

(a)  For  the  letter  of  request:  The 
Management  Representative,  or  a  Pilot 
Instructor,  would  spend  0.5  hours  in 
drafting  a  letter  to  the  NSPM  and  a  clerk 
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would  spend  0.5  preparing  the  letter  for 
mailing. 

This  yields  1  hour  and  $50.50  for  each 
new  FSD  entering  service  with  a  given 
sponsor. 

Estimates  now  are  that  approximately 
70  new  FSDs  will  enter  service  each 
year.  This  estimate  would  jrield  70 
hours  and  $3,535  each  year. 

(b)  For  the  list  of  all  operations  tasks 
or  simiilated  systems  for  which  the 
sponsor  is  seeking  or  is  not  seeking 
qualification,  the  Management 
Representative,  or  a  Pilot  Instructor, 
would  spend  1  hour  developing  the  list 
and  a  clerk  woiUd  spend  1.5  hours  in 
preparing  the  list  for  attachment  to  the 
letter  of  request  for  evaluation. 

This  yields  2.5  hotirs  and  $108.50  for 
each  new  FSD  entering  service  with  a 
given  sponsor.  Estimates  now  are  that 
approximately  70  new  FSDs  will  enter 
service  each  year.  This  estimate  woidd 
yield  175  hours  and  $7,595  each  year. 

(c)  For  the  qualification  test  guide,  an 
FSD  technician  would  spend  40  hours 
developing  the  technical  aspects  of  the 
qualification  test  guide  and  inserting  the 
appropriate  test  results;  the 
Management  Representative  or  a  Pilot 
Instructor,  would  spend  40  hovirs 
developing  the  operational  aspects  of 
the  qualification  test  guide. 

This  yields  80  hours  and  $4,600  for 
each  new  FSD  entering  service  with  a 
given  sponsor. 

Estimates  now  are  that  approximately 
70  new  FSDs  will  enter  service  each 
year.  This  estimate  would  yield  5,600 
hours  and  $322,000  each  year. 

Section  60.16,  Additional 
Qualifications  for  a  Currendy-Qualified 
FSD,  sets  out  the  requirements  for  the 
sponsor  to  submit  to  the  NSPM  a 
summary  of  all  modifications  to  a 
qualified  FSD  if  that  FSD  is  going  to  be 
used  by  an  additional  user  (other  than 
the  sponsor)  for  tasks  not  originally 
qualified.  While  it  is  not  possible  to 
predict  with  any  accuracy  what 
additional  tasks  might  be  needed 
beyond  the  qualified  tasks  for  any  FSD, 
the  following  is  offered  for 
consideration: 

(a)  For  all  additional  tasks  (beyond 
those  originally  qualified)  that  require 
no  qualification  test  guide  modffication, 
the  Management  Representative  or  a 
pilot  instructor  would  spend  0.5  hours 
in  drafting  a  letter  to  the  NSPM  and  a 
clerk  would  spend  0.5  preparing  the 
letter  for  mailing.  Assimiing  the 
following: 

(1)  That  additional  tasks  (beyond 
those  originally  qualified)  will  be 
requested  of  25%  of  all  new  FSDs  and 

(2)  That  70  new  FSDs  will  enter 
service  each  year. 


(b)  For  each  additional  task  (beyond 
those  originally  qualified)  that  requires 
qualification  test  guide  modification, 
the  FSD  technician  would  spend  2.5 
hours  in  developing  an  appropriate 
change,  a  clerk  woidd  spend  0.5  hours 
preparing  the  proposed  change,  the 
Management  Representative  or  a  pilot 
instructor  would  spend  0.5  hours 
drafting  a  letter  to  the  NSPM,  and  a 
clerk  would  spend  0.5  hoiu%  preparing 
the  letter  for  mailing.  Assimiing  the 
following: 

(1)  That  2  additional  tasks  (beyond 
those  originally  qualified)  will  be 
requested  on  5%  of  new  FSDs; 

(2)  That  1  additional  task  will  be 
requested  on  20%  of  new  FSDs  and; 

(3)  That  70  new  FSDs  will  enter 
service  each  year — 

This  yields  32  hours  and 
$l,044.70x20%=14  FSDs  with 
additional  tasks;  this  yields  51  hours 
and  $1,824. 

Section  60.19,  Inspection, 
Maintenance,  and  Recurrent  Evaluation 
Requirements,  requires  sponsors  to 
conduct  inspections  of  each  FSD  each 
calendar  quarter,  with  each  such 
inspection  addressing  approximately 
one-foiulh  of  the  performance 
demonstrations  and  one-fourth  of  the 
objective  tests  required  in  the 
appropriate  Qualification  Performance 
Standard  document.  This  inspection, 
conducted  automatically,  on  modem 
FSDs  would  take  an  FSD  technician  2 
hours:  and  on  older  FSDs  with  more 
manually  controlled  functions,  this 
inspection  would  take  an  FSD 
technician  6  hours  to  complete. 
Approximately  60%  of  the  current  500 
FSD  inventory  are  modem  FSDs  and 
40%  are  older  FSDs.  This  yields  7,200 
hours  and  $208,800. 

This  section  also  requires  that  a 
functional  preflight  check  be  completed 
prior  to  use  each  day  and  at  least  once 
each  week  when  not  regularly  used. 
This  preflight  check  would  take  an  FSD 
technician  0.5  houra  to  complete.  While 
it  is  not  possible  to  predict  with  any 
accuracy  what  the  frequency  of  use 
might  be  for  any  given  FSD,  the 
.  following  is  offered  for  consideration: 
Assume  the  following: 

(1)  That  70%  of  the  qualified  FSDs  are 
used  an  average  of  4  days  each  week  for 
42  weeks  of  the  year  and  are  used  not 
more  than  once  each  week  for  the 
remainder  of  the  10  weeks  each  year; 

(2)  That  30%  of  the  qualified  FSDs  are 
used  an  average  of  6  days  each  week  for 
26  weeks,  3  days  each  week  for  13 
weeks,  and  not  more  than  once  each 
week  for  the  remainder  of  the  13  weeks 
each  year. 

This  yields  30,960  hours  and 
$897,840. 


This  Sub-Section  also  requires  that 
when  a  discrepancy  is  discovered  at  any 
time,  the  discrepancy  and  the  corrective 
action  taken  must  remain  in  the 
discrepancy  log  for  at  least  30  days  after 
the  discrepancy  has  been  corrected. 
While  it  is  not  possible  to  predict 
accurately  the  frequency  with  which 
discrepancies  might  occur  and  the 
amount  of  time  required  to  repair  any 
given  discrepancy  would  be  directly 
dependent  on  the  nature  of  that 
discrepancy,  the  following  is  offered  for 
consideration:  Assume  the  followii^: 

(1)  That  there  are  an  average  of  2 
discrepancies  each  week  on  each 
qualified  FSD,  for  an  average  of  104 
discrepancies  each  year  on  each 
qualified  FSD; 

(2)  That  80%  of  these  discrepancies  is 
a  minor  discrepancy  and  will  take  an 
FSD  technician  an  average  of  one  hour 
to  repair; 

(3)  That  15%  of  these  discrepancies  is 
moderate  and  will  take  an  FSD 
technician  an  average  of  4  hours  to 
repair;  and 

(4)  That  5%  of  these  discrepancies  is 
major  and  will  take  an  FSD  technician 
an  average  of  24  hours  to  repair. 

It  will  take  an  FSD  technician  0.25 
hours  to  record  each  correction  in  the 
discrepancy  log.  This  yields  a  total  of 
148,000  hours  and  $4,292,000. 

This  section  also  requires  that  each 
FSD  be  recurrently  evaluated  by  the 
NSPM  not  less  than  once  each  year. 
This  evaluation  will  require  the  time  of 
a  sponsor  FSD  technician  and  a  sponsor 
pilot  instructor.  Each  evaluation  will 
require  approximately  4  hours  of  time 
bom  both  participants  (time  spent  in  the 
FSD)  and  approximately  2  additional 
hours  of  time  from  the  sponsor's  FSD 
technician.  The  FAA  estimates  that  of 
the  500  FSDs  currenUy  qualified, 
approximately  30%  are  sponsored  by 
10%  of  the  sponsors  (large  sponsor)  and 
70%  are  sponsored  by  90%  of  the 
sponsors  (small  sponsor). 

This  yields  a  sub-total  of  10  hours  and 
$518  per  FSD  for  each  of  the  30%  of  500 
FSDs,  or  a  total  of  10x150=1,500  hours 
and  $518xl50=$77.700. 

For  90%  of  the  sponsors  [i.e.,  small 
sponsors)  representing  70%  of  the 
qualified  FSDs:  This  yields  a  sub-total  of 
10  hours  and  $290  per  FSD  for  each  of 
the  70%  of  500  FSDs,  or  a  total  of 
10x350=3,500  hours  and 
$290x350=$101,500.  The  total  of  the 
above  is  5,000  hours  and  $179,200. 

This  section  also  requires  the  sponsor 
to  contact  the  NSPM  to  schedule  the 
FSD  for  the  recurrent  evaluation.  This 
contact  and  schedule  will  require  a 
clerk  for  the  sponsor  to  write,  iax,  or  e- 
mail  the  NSPM  and  will  take  0.5  hours 
to  gather  the  necessary  data,  complete 
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the  contact,  and  arrange  for  the 
recurrent  evaluation.  A  clerk  for  the 
NSPM  will  take  0.5  hours  to  complete 
the  compatible  schedule.  With  500  FSDs 
this  yields  0.5  hours  x  500=250  hours 
and  $  $7.50x500=$3.750. 

Section  60.20.  Logging  FSD 
Discrepancies,  requires  that  when  a 
discrepancy  is  discovered  at  any  time, 
the  discrepancy  must  be  written  into  the 
discrepancy  log.  While  it  is  not  possible 
to  predict  accurately  the  frequency  with 
which  discrepancies  might  occur,  the 
following  is  offered  for  consideration: 
Assume  the  following: 

(1)  That  there  are  an  average  of  2 
discrepancies  each  week  on  each 
qualified  FSD,  for  an  average  of  104 
discrepancies  each  year  on  each 
qualified  FSD. 

(2)  That  80%  of  these  discrepancies 
are  recognized  by  a  pilot  instructor  and 

(3)  That  20%  of  these  discrepancies 
are  recognized  by  an  FSD  technician. 

The  entry  of  the  discrepancy  into  the 
log  would  take  0.05  hour  per  entry. 

The  FAA  estimates  that  of  the  500 
FSDs  currently  qualified,  approximately 
30%  are  sponsored  by  10%  of  the 
sponsors  (large  sponsor)  and  70%  are 
sponsored  by  90%  of  the  sponsors 
(small  sponsor).  Together,  this  yields  a 
total  of  2600  hours  and  $119,860. 

Section  60.23.  Modifications  to  FSDs, 
describes  what  must  be  done  in  order  to 
modify  a  qualified  FSD.  While  it  is  not 
possible  to  predict  accurately  the 
frequency  with  which  modifications 
might  occur  and  the  amount  of  time 
required  to  make  any  given  modification 
would  be  directly  dependent  on  the 
nature  of  that  modification,  the 
following  is  offered  for  consideration: 
Assume  the  following: 

(1)  There  is  an  average  of  three 
modifications  per  year  to  40%  of  the 
currently  qualified  FSDs; 

(2)  Two  of  these  three  modifications 
are  minor  in  nature  requiring  review  by, 
but  not  requiring  written  approval  from, 
the  NSPM; 

is)  One  of  these  modifications  is 
major  and  requires  both  review  and 
written  approval  from  the  NSPM;  and 

(4)  One-quarter  of  the  major 
modifications  require  NSPM  on-site 
evaluation  prior  to  returning  the  FSD  to 
service. 

The  sponsor's  FSD  technician  would 
take  2  hours  to  research  and  develop 
each  required  modification,  followed  by 
0.5  hours  to  draft  the  notification  the 
NSPM/TPAA.  It  would  take  a  clerk  0.5 
hours  to  prepare  the  notification  for 
mailing.  After  the  appropriate  time  or 
after  receiving  approval,  it  would  take 
an  FSD  technician  an  average  of  2  hours 
to  complete  each  minor  modification, 
and  it  would  take  the  technician  an 


average  of  16  hours  to  complete  each 
major  modification. 

This  yields  a  total  of  5.900  hours  and 
$165,400. 

Section  60.25,  Operation  with 
Missing,  Malfunctioning,  or  Inoperative 
Components,  requires  that  each  missing, 
malfunctioning,  or  inoperative 
component  in  an  FSD  be  placarded. 
While  it  is  not  possible  to  predict 
accurately  the  ft^uency  with  which 
components  might  become  missing, 
might  malfunction,  or  might  not  operate 
correctly,  the  following  is  offered  for 
consideration:  Assume  the  following: 

(1)  That  an  average  of  2  components 
become  missing,  malfunctioning,  or 
inoperative  on  each  FSD  each  month; 

(2)  That  it  will  take  an  FSD  technician 
an  average  of  0.05  hours  to  placard  each 
such  component. 

This  yields  a  total  of  50  hours  and 
$1,450. 

Section  60.31,  Recordkeeping  and 
Reporting,  requires  the  sponsor  to  keep 
a  record  of  each  certificate  holder  using 
the  FSD  and  to  provide  the  NSPM  with 
a  copy  of  this  record  semiaimually.  This 
would  take  the  Management 
Representative  an  average  of  1.0  hour 
each  six  months  (2.0  hours  annually)  to 
record  this  list  and  it  would  take  a  clerk 
an  average  of  0.5  hours  to  prepare  this 
list  for  mailing.  This  yields  a  total  of  132 
hours  and  $5,334. 

The  agency  is  soliciting  comments 
to— 

(1)  Evaluate  whether  the  proposed 
information  requirement  is  necessary  for 
the  proper  performance  of  the  functions 
of  the  agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

Individuals  and  organizations  may 
submit  comments  on  the  information 
collection  requirement  by  November  25, 
2002,  and  should  direct  ihem  to  the 
address  listed  in  the  ADDRESSES  section 
of  this  document. 

According  to  the  regulations 
implementing  the  Paperwork  Reduction 
Act  of  1995,  (5  CFR  1320.8(b)(2)(vt)),  an 
agency  may  not  conduct  or  sponsor,  a 
person  is  not  required  to  respond  to  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  The  OMB  control  number  for 
this  information  coUectioji  will  be 


published  in  the  Federal  Register,  after 
the  Office  of  Management  and  Budget 
approves  it. 

International  Compatibility 

In  keeping  with  U.S.  obligations 
under  the  Convention  on  International 
Civil  Aviation,  it  is  FAA  policy  to 
comply  with  International  Civil 
Aviation  Organization  (ICAO)  Standards 
and  Recommended  Practices  to  the 
maximum  extent  practicable.  The  FAA 
has  reviewed  the  corresponding  ICAO 
Standards  and  Recommended  Practices 
and  has  identified  no  differences  with 
these  proposed  regulations. 

Regulatory  Evaluation  Summary 

Changes  to  Federal  regulations  must 
undergo  several  economic  analyses. 
First,  Executive  Order  12866  directs 
each  Federal  agency  proposing  or  < 
adopting  a  regulation  to  first  make  a 
reasoned  determination  that  the  benefits 
of  the  intended  regulation  justify  its 
costs.  Second,  the  Regulatory  Flexibility 
Act  of  1980  requires  agencies  to  analyze 
the  economic  impact  of  regulatory 
changes  on  small  entities.  Third,  the 
Trade  Agreements  Act  prohibits 
agencies  from  setting  standards  that 
create  unnecessary  obstacles  to  the 
foreign  commerce  of  the  United  States. 
In  developing  U.S.  standards,  this  act  . 
requires  agencies  to  consider 
international  standards,  and  use  them 
where  appropriate  as  the  basis  of  U.S. 
standards.  Fourth,  the  Unfunded 
Mandates  Reform  Act  of  1995  requires 
agencies  to  prepare,  a  written  assessment 
of  the  costs  and  benefits  and  other 
effects  of  proposed  and  final  rules.  An 
assessment  must  be  prepared  only  for 
rules  that  impose  a  Federal  mandate  on 
State,  local  or  tribal  governments,  or  on 
the  private  sector,  likely  to  result  in  a 
total  expenditure  of  $100  million  or 
more  in  any  one  year  (adjusted  for 
inflation.) 

In  conducting  these  analyses,  the  FAA 
has  determined: 

(1)  This  rule  has  benefits  that  justify 
its  costs.  This  rulemaking  does  not 
impose  costs  sufficient  to  be  considered 
"significant"  under  the  economic 
standards  for  significance  under 
Executive  Order  12866  or  under  DOT's 
Regulatory  Policies  and  Procedures.  Due 
to  public  interest,  however,  it  is 
considered  significant  imder  the 
Executive  Order  and  DOT  policy. 

(2)  This  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

(3)  This  rule  has  no  affect  on  any 
trade-sensitive  activity. 

(4)  This  rule  does  not  impose  an 
imfunded  mandate  on  state,  local,  or 


tribal  governments,  or  on  the  private 
sector. 

The  FAA  has  placed  these  analyses  in 
the  docket  and  summarized  them  below. 

The  proposed  rule  for  a  new  part  60 
would  contain  the  requirements  for  the 
evaluation,  qualification,  inspection, 
and  maintenance  of  Flight  Simulator  ^ 
Devices  (FSDs)  used  for  training, 
evaluating,  or  obtaining  flight 
experience  for  flight  crewmember 
certification  or  qualification.  The 
proposed  requirements  are  based  on 
requirements  in  appendix  H  of  part  121 
and  in  the  ciurent  §  121.407  as  well  as 
advisory  circulars. 

The  estimated  10-year  cost  of  this 
proposed  rule  woidd  be  approximately 
$1.9  million  ($1.6  million,  discounted) 
due  to  the  development,  review,  and 
approval  of  a  Quality  Assurance  (QA) 
program.  The  majority  of  the  cost 
impact,  estimated  at  approximately  $1.3 
million  ($1.1  million,  discounted)  over 
a  10-year  period,  woidd  be  imposed  on 
the  industry.  The  FAA  10-year  cost  is 
estimated  at  approximately  $571,000 
($413,000,  discounted). 

Based  on  safety  considerations,  the 
proposed  rule  would  also  eliminate  the 
use  of  Level  A  simulators  to  meet  flight 
crewmember  training,  evaluation,  or 
flight  experience  for  purposes  of 
certification  or  qualification.  The  Level  . 
A  simulator  is  the  least  sophisticated  of 
today's  simulator  levels  and  the 
requirements  for  data  applicable  to 
simulators  of  this  vintage  are  very 
elementary  and  relatively  primitive 
when  compared  to  today's  standards  for 
simulators.  The  FAA  believes  that  all 
sponsors,  as  a  result  of  this  proposed 
rule,  would  either  retire  their  Level  A 
simulators  or  downgrade  them  to  Level 
6  Flight  Training  Devices  at  a  minimal 
cost  to  the  industry.  The  FAA  believes 
that  to  upgrade  to  a  Level  B  simulator 
would  be  an  alternative  the  industry 
would  reject  because  the  costs 
($350,00O-$500,0O0  per  simulator)  to  do 
so  could  not  be  recovered.  The  FAA  has 
requested  comments  from  the  industry 
regarding  this  matter. 

There  are  five  types  of  safety  and 
economic  benefits  of  incorporating  a  QA 
program  for  each  FSD  sponsor.  First, 
aviation  safety  would  be  better 
maintained  because  a  QA  program 
would  identify,  for  the  user  and  the 
FAA,  flightcrew  training  problems  that 
could  or  would  arise  due  to  problems 
with  the  maintenance  and  operation  of 
the  FSD.  Second,  when  training  is 
interrupted  due  to  maintenance 
problems,  those  problems  would  be 
quickly  and  accurately  corrected  to 
allow  the  training  process  to  resume. 
Third,  sponsors  would  see  cost  savings 
due  to  a  reduction  of  mistakes  .  Fourth, 


sponsors  could  see  cost  savings  by 
having  to  support  less  frequent 
evaluations  by  NSP  staff.  And  fifth,  the 
FAA  (and  the  tax  payers)  would  realize 
cost  savings  by  requiring  less  fr^uent 
on-site  FSD  evaluations;  by  not 
requiring  commensurate  growth  of  FAA 
personnel  committed  to  individual 
evaluations  of  an  ever-expanding  fleet  of 
FSDs;  and  by  providing  the  ability  to 
focus  a  more  constant  personnel 
resource  on  safety  areas  more  deserving 
of  individualized  scrutiny. 

Lasdy,  the  proposed  new  part  60 
would  consolidate  and  update  the 
existing  FSD  qualification  requirements. 
Ciurently,  regulations  regarding 
advanced  simulators  are  located  in 
appendix  H.  Those  who  operate 
airplanes  under  other  parts  of  the 
regulations  and  wish  to  use  appendix  H 
authorizations  have  to  obtain 
exemptions  from  the  certificate  holding 
requirements  of  part  121  and  have  the 
appropriate  simulator  authorizations 
incorporated  into  thefr  exemptions  or 
would  have  to  obtain  a  part  142 
certificate.  The  proposed  new  part  60 
would  establish  FSD  requirements  that 
could  be  used  by  any  certificate  holder 
as  defined  under  part  60  who  conducts 
training  and  evaluation,  or  intends  to 
meet  recent  flight  experience 
requirements.  Its  application,  therefore, 
would  be  expanded  beyond  just  those 
who  operate  imder  part  121. 

Initial  Regulatory  Flexibility 
Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  establishes  "as  a  principle  of 
regulatory  issuance  that  agencies  shall 
endeavor,  consistent  with  the  objective 
of  the  rule  and  of  applicable  statutes,  to 
fit  regulatory  and  informational 
requirements  to  the  scale  of  the 
business,  organizations,  and 
governmental  jurisdictions  subject  to 
regidation."  To  achieve  that  principle, 
the  Act  requires  agencies  to  solicit  and 
consider  flexible  regulatory  proposals 
and  to  explain  the  rationale  for  their 
actions.  The  Act  covers  a  wide-range  of 
small  entities,  including  small 
businesses,  not-for-profit  organizations 
and  small  governmental  jurisdictions. 

Agencies  must  perform  a  review  to 
determine  whether  a  proposed  or  final 
rule  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  If  the  determination  is  that  it 
will,  the  agency  must  prepare  a 
regulatory  flexibility  analysis  as 
described  in  the  Act. 

However,  if  an  agency  determines  that 
a  proposed  or  final  rule  is  not  expected 
to  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  section  605(b)  of  the  1980  act 


provides  that  the  head  of  the  agency 
may  so  certify  and  a  regulatory 
flexibility  analysis  is  not  required.  The 
certification  must  include  a  statement 
providing  the  factual  basis  for  this 
determination,  and  the  reasoning  should 
be  clear. 

The  adoption  of  this  proposal  would 
impose  an  estimated  10-year  cost  of 
approximately  $114,000  ($98,000, 
discounted)  on  approximately  six  small 
entities.  Each  of  these  sponsors  would 
incur  a  one-time  cost  of  approximately 
$13,000  to  develop  a  QA  program  and 
an  annual  cost  of  approximately  $600  to 
maintain  the  program.  To  determine  the 
impact  of  the  cost  on  these  small 
entities,  the  FAA  examined  the  relation 
of  a  small  entity's  annualized  cost  to  its 
potential  annual  revenue.  The  FAA 
estimated  that  each  flight  simulation 
device,  on  average,  is  in  use  for  training 
about  4,800  hours  a  year.  Also, 
according  to  industry  sources,  most 
sponsors  charge  a  minimiun  of  $250  an 
hour  for  training  in  a  Level  B  simulator. 
As  a  result,  a  sponsor's  potential  annual 
revenue  from  one  Level  B  simulator  is 
estimated  at  $1.2  million.  Therefore,  the 
aimualized  cost  of  this  proposed  rule  for 
each  small  entity,  approximately  $2,300, 
would  be  considerably  less  than  one 
percent  of  the  estimated  potential 
annual  revenue  ($1.2  million)  for  a 
small  entity  with  only  one  Level  B 
simulator.  The  FAA  contends  that  these 
small  entities  would  not  be  significantly 
impacted  by  the  cost  of  this  proposed 
rule. 

Accordingly,  pursuant  to  the 
Regulatory  Flexibility  Act.  5  U.S.C. 
605(b),  the  Federal  Aviation 
Administration  certifies  that  this  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  FAA  solicits  comments 
from  affected  entities  with  respect  to 
this  finding  and  determination  and 
requests  that  all  comments  be 
accompanied  by  clear  documentation. 

International  Trade  Impact  Assessment 

The  Trade  Agreement  Act  of  1979 
prohibits  Federal  agencies  frxim 
engaging  in  any  standards  or  related 
activities  that  create  unnecessary 
obstacles  to  the  foreign  commerce  of  the 
United  States.  Legitimate  domestic 
objectives,  such  as  safety,  are  not 
considered  unnecessary  obstacles.  The 
statute  also  requires  consideration  of 
international  standards  and  where 
•  appropriate,  that  they  be  the  basis  for 
U.S.  standards. 

In  accordance  with  the  above  statute, 
the  FAA  has  assessed  the  potential 
effect  of  this  proposed  rule  and  has 
determined  that  it  would  have  only  a 
domestic  impact  and  therefore  create  no 
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obstacles  to  tbe  foreign  commerce  of  the 
United  States.        i 

Unfunded  Mandates  Assessment 

The  Unfunded  Mandates  Refonn  Act 
of  1995  (the  Act),  enacted  as  Public  Law 
104-4  on  March  22, 1995,  is  intended, 
among  other  things,  to  curb  the  practice 
of  imposing  unfunded  Federal  mandates 
on  State,  local,  and  tribal  governments. 

Title  n  of  the  Act  requires  each 
Federal  agency  to  prepare  a  written 
statement  assessing  the  effects  of  any 
Federal  mandate  in  a  proposed  or  final 
agency  rule  that  may  result  in  a  $100 
million  or  more  expenditure  (adjusted 
aimuaUy  for  inflation]  in  any  one  year 
by  State,  local,  and  tribal  governments, 
in  the  aggregate,  or  by  the  private  sector; 
such  a  mandate  is  deemed  to  be  a 
"significant  regulatory  action." 

This  proposed  rule  does  not  contain 
such  a  mandate.  Therefore,  the 
requirements  of  Title  n  of  the  Unfunded 
Mandates  Reform  Act  of  1995  do  not 
apply.  j 

Executive  Order  13132,  Federalism 

The  FAA  has  analyzed  this  proposed 
rule  imder  the  principles  and  criteria  of 
Executive  Order  13132,  Federalism.  We 
determined  that  this  action  would  not 
have  a  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 
national  Government  and  the  Stattes,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  we 
determined  that  this  notice  of  proposed 
rulemaking  would  not  have  federalism 
implications. 

Environmental  Analysis 

FAA  Order  1050.1D  defines  FAA 
actions  that  may  becategorically 
excluded  from  preparation  of  a  National 
Environmental  Policy  Act  (NEPA) 
environmental  impact  statement.  In 
accordance  with  FAA  Order  1050.1D. . 
appendix  4.  paragraph  4(j).  this 
proposed  rulemaking  action  qualifies  for 
a  categorical  exclusion. 

Energy  Impact 

The  energy  impact  of  this  notice  of 
proposed  rulemaking  has  been  assessed 
in  accordance  with  the  Energy  Policy 
and  Conservation  Act  (EPCA)  Public 
Law  94-163,  as  amended  (42  U.S.C. 
6362)  and  FAA  Order  1053.1.  It  has 
been  determined  that  this  notice  of 
proposed  rulemaking  is  not  a  major 
regulatory  action  under  the  provisions 
of  the  EPCA. 

Listof  Subiects     I 

14  CFR  Part  i 

Air  transportation. 


14  CFR  Part  60 

Airmen.  Aviation  safety.  Reporting" 
and  recordkeeping  requirements. 

14  CFR  Part  61 

Aircraft.  Airmen.  Recreation  and 
recreation  areas.  Reporting  and 
recordkeeping  requirements,  Teachers. 

14  CFR  Part  63 

Aircraft.  Airmen.  Navigation  (air). 
Reporting  and  recordkeeping 
requirements. 

14  CFR  Part  141 

Airmen.  Educational  facilities. 
Reporting  and  recordkeeping 
requirements.  Schools. 

14  CFR  Part  142 

Administrative  practice  and 
procedure.  Airmen,  Educational 
facilities.  Reporting  and  recordkeeping 
requirements,  Schools,  Teachers. 

The  Proposed  Amendment 

The  Federal  Aviation  Administration 
proposes  to  amend  parts  1, 11.  61.  63. 
141  and  142  and  to  add  part  60  to  title 
14.  chapter  I  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  1— DERNmONS  AND 
ABBREVIATIONS 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

2.  Section  1.1  is  amended  by  adding 
new  definitions  in  alphabetical  order  to 
read  as  follows: 

§1.1    General  definitions. 

***** 

Flight  simulation  device  (FSD)  means 
a  flight  simulator  or  a  flight  training 
device. 

Flight  simulator  means  a  full  size 
replica  of  a  specific  type  or  make, 
model,  and  series  aircraft  cockpit.  It 
includes  the  assemblage  of  equipment 
and  computer  programs  necessary  to 
represent  the  aircraft  in  groimd  and 
flight  operations,  a  visual  system 
providing  an  out-of-the-cockpit  view,  a 
system  that  provides  cues  at  least 
equivalent  to  those  of  a  three-degree-of- 
fireedom  motion  system,  and  having  the 
full  range  of  capabilities  of  the  systems 
installed  in  the  device  as  described  in 
part  60  of  this  chapter  and  the 
qualification  performance  standards 
(QPS)  for  a  specific  qualification  level. 
***** 

Flight  training  device  (FTD)  means  a 
full  size  replica  of  aircraft  instruments, 
equipment,  panels,  and  controls  in  an 
open  flight  deck  area  or  an  enclosed 
aircraft  cockpit  replica.  It  includes  the 


equipment  and  computer  programs 
necessary  to  represent  the  aircraft  or  set 
of  aircraft  in  groimd  and  flight 
conditions  having  the  full  range  of 
capabilities  of  the  systems  installed  in 
the  device  as  described  in  part  60  of  this 
part  and  the  qualification  performance 
standard  (QPS)  for  a  specific 
qualification  level. 
*        *        *        *       .* 

3.  Section  1.2  is  amended  by  adding 
new  abbreviations  in  alphabetical  order 
to  read  as  follows: 

S 1  ^    AbtMwiations  and  symbols. 

***** 

FSD  means  flight  simulation  device. 
FTD  means  flight  training  device. 

***** 

4.  Part  60  is  added  to  subchapter  D  to 
read  as  follows: 

PART  60-FUGHT  SIMULATION 
DEVICE  INITIAL  AND  CONTINUING 
QUAURCATION  AND  USE 

Sec. 

60.1  Applicability. 

60.2  Applicability  of  sponsor  rules  to 
persons  who  are  not  sponsors  and  who 
are  engaged  in  certain  unauthorized 
activities. 

60.3  Definitions. 

60.4  Qualification  Performance  Standards. 

60.5  Quality  assurance  program. 

60.7    Sponsor  qualification  requirements. 
60.9    Additional  responsibilities  of  the 

sponsor. 
60.11     FSD  use. 

60.13  FSD  objective  data  requirements. 

60.14  Special  equipment  and  personnel 
requirements  for  qualification  of  the 
FSD. 

60.15  Initial  qualification  requirements. 

60.16  Additional  qualifications  for  a 
currently  qualified  FSD. 

60.17  Previously  qualified  FSD's. 

60.19  Inspection,  recurrent  evaluation,  and 
maintenance  requirements. 

60.20  Logging  FSD  discrepancies. 

60.21  Interim  qualification  of  FSD's  for  new 
aircraft  types  or  models. 

60.23    Modifications  to  FSD's. 
60.25    Operation  with  missing, 

malfunctioning,  or  inoperative 

components. 
60.27    Automatic  loss  of  qualification  and . 

procedures  for  restoration  of 

qualification. 
60.29    Other  losses  of  qualification  and 

procedures  for  restoration  of 

qualification. 
60.31    Recordkeeping  and  reporting. 
60.33    Applications,  logbooks,  reports,  and 

records:  Fraud,  falsification,  or  incorrect 

statements. 
60.35    Specific  simulator  compliance 

requirements. 
60.37    Simulator  qualification  on  the  basis 

of  a  Bilateral  Aviation  Safety  Agreement 

(BASA). 
Appendix  A  to  Part  60 — Qualification 
Performance  Standards  for  Airplane  Flight 
Simulators 
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Appendix  B  to  Fart  60 —  Qualification 

Performance  Standards  for  Airplane  Flight 

Training  Devices 
Appendix  C  to  Part  60 —  Qualification 

Performance  Standards  for  Helicopter 

Flight  Simulators 
Appendix  D  to  Part  60 —  Qualification 

Performance  Standards  for  Helicopter 

Flight  Training  Devices 

Authority:  49  U.S.C.  106(g),  40113,  and 
44701. 

S60.1    Applicability. 

(a)  This  part  prescribes  the  rules 
governing  the  initial  and  continuing 
qualification  and  use  of  all  aircraft  flight 
simulation  devices  (FSD)  used  for 
meeting  training,  evaluation,  or  flight 
experience  requirements  of  this  chapter 
for  flightcrew  member  certification  or 
qualification. 

(b)  The  rules  of  this  part  apply  to  each 
person  using  or  applying  to  use  an  FSD 
to  meet  any  requirement  of  this  chapter. 

(c)  The  requirements  of  §  60.31 
regarding  falsification  of  applications, 
records,  or  reports  also  apply  to  each 
person  who  uses  an  FSD  for  training, 
evaluation,  or  obtaining  flight 
experience  required  for  fli^tcrew 
member  certification  or  qualification 
under  this  chapter. 

S  60.2    Applical>ility  of  sponsor  rules  to 
persons  wtw  are  not  sponsors  and  wtio  are 
engaged  in  certain  unauttrartzed  activltiea. 

(a)  The  rules  of  this  part,  that  are 
directed  to  a  sponsor  of  an  FSD.  also 
apply  to  any  person  who  uses  or  causes 
the  use  of  an  FSD  when — 

(1)  That  person  knows  that  the  FSD 
does  not  have  an  FAA-approved 
sponsor;  and 

(2)  The  use  of  the  FSD  by  that  person 
is  nonetheless  claimed  for  purposes  of 
meeting  any  requirement  of  this  chapter 
or  that  person  knows  or  .should  have 
known  that  the  person's  acts  or 
omissions  would  cause  another  person 
to  mistakenly  credits  use  of  the  FSD  for 
purposes  of  meeting  any  requirement  of 
this  chapter. 

(b)  A  situation  in  which  paragraph  (a) 
of  this  section  would  not  apply  to  a 
person  would  be  when  each  of  the 
following  conditions  are  met: 

(1)  The  person  sold  or  leased  the  FSD 
and  merely  represented  to  the  purchaser 
or  lessee  that  the  FSD  is  in  a  condition 
in  which  it  should  be  able  to  obtain 
FAA  approval  and  qualification  under 
this  part; 

(2)  The  person  does  not  falsely  claim 
to  be  the  FAA-approved  sponsor  for  the 
FSD; 

(3)  The  person  does  not  falsely  make 
representations  that  someone  else  is  the 
FAA-approved  sponsor  of  the  FSD  at  a 
time  when  that  other  person  is  not  the 
FAA-approved  sponsor  of  the  FSD;  and 


(4)  The  person's  acts  or  omissions  do 
not  cause  another  person  to 
detrimentally  rely  on  such  acts  or 
omissions  for  the  mistaken  conclusion 
that  the  FSD  is  FAA-approved  and 
qualified  imder  this  part  at  the  time  the 
FSD  is  sold  or  leased. 

160.3    Definitions. 

In  addition  to  the  definitions  in  part 
1  of  this  chapter,  for  the  purpose  of  this 
part,  the  following  terms  and  definitions 
apply: 

Certificate  holder.  A  person  issued  a 
certificate  under  parts  119, 141,  or  142 
of  this  chapter  or  a  person  holding  an 
approved  coiu'se  of  training  for  flight 
engineers  in  accordance  with  part  63  of 
this  chapter. 

Evaluation.  With  respect  to  an 
individual,  the  checking,  testing,  or' 
review  associated  with  flightcrew 
member  qualification,  training,  and 
certification  under  parts  61. 63. 121,  or 
135  of  this  chapter.  With  respect  to  an 
FSD,  the  qualification  activities 
(objective  and  subjective  tests, 
inspections,  recturent  evaluation,  etc.) 
associated  with  the  requirements  of  this 
part. 

Flight  experience.  For  purposes  of  this 
part,  flight  experience  means  recency  of 
flight  experience  for  landing  credit 
purposes. 

Flight  test  data.  Actual  aircraft 
performance  data  collected  by  the 
aircraft  manufacturer  (or  other  supplier 
of  data  acceptable  to  the  NSPM)  during 
an  aircraft  flight  test  program. 

FSD  Directive.  A  document  issued  by 
the  FAA  to  an  FSD  sponsor,  requiring  a 
modification  to  the  FSD  due  to  a 
recognized  safety-of-flight  issue  and 
amending  the  qualification  basis  for  the 
FSD. 

Master  Qualification  Test  Guide 
(MQTG).  The  FAA-approved 
Qualification  Test  Guide  with  the 
addition  of  the  FAA-witnessed  test, 
performance,  or  demonstration  results, 
applicable  to  each  individual  FSD. 

National  Simulator  Program  Manager 
(NSPM).  The  FAA  manager  responsible 
for  the  overall  administration  and 
direction  of  the  National  Simulator 
Program  (NSP),  or  a  person  approved  by 
the  NSPM . 

Objective  test.  A  quantitative 
comparison  of  simulator  performance 
data  to  actual  or  predicted  aircraft 
performance  data  to  ensure  that  FSD 
'  performance  is  within  the  tolerances 
prescribed  in  the  QPS. 

Predicted  data.  Aircraft  performance 
data  derived  from  sources  other  than 
direct  physical  measurement  of,  or  flight 
tests  on.  die  subject  aircraft.  Predicted 
data  may  include  engineering  analysis 
and  simulation,  design  data,  wind 


tunnel  data,  estimations  or 
extrapolations  based  on  existing  flight 
test  data,  or  data  from  other  models. 

Qualification  level.  The  categorization 
of  the  FSD,  based  on  its  demonstrated 
technical  and  operational  capability  as 
set  out  in  the  QPS. 

Qualification  Performance  Standard 
(QPS).  "The  collection  of  procedures  and 
criteria  published  by  the  FAA  to  be  used 
when  conducting  objective  tests  and 
subjective  tests,  including  general  FSD 
requirements,  for  establishing  FSD 
qualification  levels.  The  QPS  are  set 
forth  in  the  following  appendices: 
Appendix  A,  for  Airplane  Simulators; 
Appendix  C.  for  Helicopter  Simulators; 
Appendix  B.  for  Airplane  Flight 
Training  Devices;  and  Appendix  D,  for 
Helicopter  Flight  Training  Devices. 

Qualification  Test  Guide  (QTG).  The 
primary  reference  document  used  for 
evaluating  an  aircraft  FSD.  It  contains 
test  results,  performance  or 
demonstration  results,  statements  of 
compliance  and  capability,  the 
configuration  of  the  aircraft  simulated, 
and  other  information  for  the  evaluator 
to  assess  the  FSD  against  the  applicable 
regtilatory  criteria. 

Set  of  aircraft.  Aircraft  that  share 
similar  handling  and  operating 
characteristics  and  similar  operating 
envelopes  and  have  the  same  number 
and  type  of  propulsion  systems  (i.e., 
engines,  or  engine  and  propeller/rotor 
combinations). 

Sponsor.  A  certificate  holder  who 
seeks  or  maintains  FSD  qualification 
and  is  responsible  for  the  prescribed 
actions  as  set  out  in  this  part  and  the 
QPS  for  the  appropriate  FSD  and 
qualification  level. 

Subjective  test.  A  qualitative 
comparison  to  determine  the  extent  to 
which  the  FSD  performs  and  handles 
like  the  aircraft  being  simulated. 

Training  Program  Approval  Authority 
(TPAA).  A  person  authorized  by  the 
Administrator  to  approve  the  aircraft 
flight  training  program  in  which  the 
FSD  will  be  used. 

Upgrade.  The  improvement  or 
enhancement  of  an  FSD  for  the  purpose 
of  achieving  a  higher  qualification  level. 

§60.4    Qualification  Performance 
Standards. 

The  Qualification  Performance 
Standards  (QPS)  are  published  in 
Appendices  to  this  part  as  follows: 

(a)  Appendix  A  contains  the  QPS  for 
Airplane  Flight  Simulators. 

(b)  Appendix  B  contains  the  QPS  for 
Airplane  Flight  Training  Devices. 

(c)  Appendix  C  contains  the  QPS  for 
Helicopter  Flight  Simulators. 

(d)  Appendix  D  contains  the  QPS  for 
Helicopter  Flight  Training  Devices. 
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§  60.5    Quality  assurance  program. 

(a)  After  [date  6  months  after  effective 
date  of  the  final  rule],  no  sponsor  may 
use  or  allow  the  use  of  or  offer  the  use 
of  an  FSD  for  flightta-ew  member 
training  or  evaluation  or  for  obtaining 
flight  experience  to  meet  any 
requirement  of  this  chapter  unless  the 
sponsor  has  established  and  follows  a 
quality  assurance  (QA)  program, 
approved  by  the  NSPM,  for  the 
continuing  siuveillance  and  analysis  of 
the  sponsor's  performance  and 
effectiveness  in  providing  a  satisfactory 
FSD  for  use  on  a  regular  basis  as 
described  in  the  appropriate  QPS. 

(b)  The  QA  program  must  provide  a 
process  for  identifying  deficiencies  in 
the  program  and  for  documenting  how 
the  program  will  be  changed  to  address 
these  deficiencies. 

(c)  Whenever  the  NSPM  finds  that  the 
QA  program  does  not  adequately 
address  the  procedures  necessary  to 
meet  the  requirements  of  this  part,  the 
sponsor  must,  after  notification  by  the 
NSPM,  change  the  program  so  the 
procedures  meet  the  requirements  of 
this  part. 

(d)  Each  sponsor  of  an  FSD  must 
identify  to  the  NSPM  and  to  the  TPAA, 
by  name,  one  individual,  who  is  an 
employee  of  the  sponsor,  to  be  the 
management  representative  (MR)  and 
the  primary  contact  point  for  all  matters 
between  the  sponsor  and  the  FAA 
regarding  the  qualification  of  that  FSD 
as  provided  for  in  this  part. 

§  60.7    Sponsor  qualification  requirements. 

(a)  A  person  is  eligible  to  apply  to  be 
a  sponsor  of  an  FSD  if  the  following 
conditions  are  met: 

(1)  The  person  holds,  or  is  an 
applicant  for,  a  certificate  imder  part 
119, 141,  or  142  of  this  chapter;  or 
holds,  or  is  an  appUcant  for,  an 
approved  flight  engineer  course  in 
accordance  with  part  63  of  this  chapter. 

(2)  The  FSD  will  be  used,  or  will  be 
offered  for  use,  in  the  sponsor's  FAA- 
approved  flight  training  program  for  the 
aircraft  being  simulated  as  evidenced  in 
a  request  for  evaluation  submitted  to  the 
NSPM  through  the  TPAA. 

.(b)  A  person  is  a  sponsor  of  the  FSD 
if  the  following  conditions  are  met: 

(1)  The  person  is  a  certificate  holder 
imder  part  119, 141,  or  142  of  this 
chapter  or  has  an  approved  flight 
engineer  course  in  accordance  with  part 
63  of  this  chapter. 

(2)  The  person  has  operations 
specifications  authorizing  the  use  of  the 
aircraft  type  or  set  of  airoraft  being 
simiUated  by  the  FSD  or  has  training 
specifications  or  a  course  of  training 
authorizing  the  use  of  an  FSD  for  that 
aircraft  type  or  set  of  aircraft. 


(3)  The  person  has  an  approved 
quality  assurance  program  in 
accordance  with  §  60.5. 

(4)  The  NSPM  has  approved  the 
person  as  the  sponsor  of  the  FSD  and 
that  approval  has  not  been  withdrawn 
by  the  FAA. 

(c)  A  person  continues  to  be  a  sponsor 
of  an  FSD,  if  the  following  conditions 
are  met: 

(1)  Beginning  12  calendar  months 
after  the  initial  qualification  of  the  FSD 
and  every  12  calendar  months 
thereafter,  the  FSD  must  have  been  used 
within  the  sponsor's  FAA-approved 
flight  training  program  for  the  aircraft 
type  or  set  of  aircraft  for  a  minimum  of 
600  hours. 

(2)  The  use  of  the  FSD  described  in 
paragraph  (c)(1)  of  this  section  must  be 
dedicated  to  meeting  the  requirements 
of  parts  61,  63,  91, 121,  or  135  of  this 
chapter. 

(3)  If  the  use  requirements  of 
paragraphs  (c  )(1)  and  (2)  of  this  section 
are  not  met,  the  person  will  continue  to 
sponsor  the  FSD  on  a  provisional  basis 
for  an  additional  period  not  longer  than 
12  calendar  months;  and — 

(i)  If  the  FSD  is  used  as  described  in 
paragraphs  (c  )(1)  and  (2)  of  this  section 
within  this  additional  12  calendar 
month  period,  the  provisional  status 
will  be  removed  and  regular 
sponsorship  resiuned;  or 

(ii)  If  the  FSD  is  not  used  as  described 
in  paragraphs  (c)(l]  and  (2)  of  this 
section  within  the  additional  12 
calendar  month  period,  the  FSD  is  not 
qualified  and  the  sponsor  will  not  be 
eligible  to  apply  to  sponsor  that  FSD  for 
at  least  12  calendar  months. 

§60.9    Additional  responsibilities  of  the 
sponsor. 

(a)  The  sponsor  must  allow  the  NSPM 
upon  request  to  inspect  immediately  the 
FSD,  including  all  records  and 
documents  relating  to  the  FSD,  to 
determine  its  compliance  with  this  part. 
If  the  sponsor  fails  to  allow  the  NSPM 
to  inspect  the  FSD,  and  all  records  and 
documents  relating  to  the  FSD,  the 
sponsor  may  not  allow  the  FSD  to  be 
used  for  flightcrew  member  training  or 
evaluation  or  for  obtaining  flight 
experience  to  meet  any  of  the 
requirements  under  this  chapter. 

(d)  The  sponsor  must,  for  each  FSD — 
(1)  Establish  a  mechanism  for  the 

following  persons  to  provide  comments 
regarding  the  FSD  and  its  operation  and 
provide  for  receipt  of  those  comments: 

(i)  Flightcrew  members  recenUy 
completing  training  or  evaluation  or 
recentiy  obtaining  flight  experience  in 
the  FSD; 

(ii)  Instructors  and  check  airmen 
using  the  FSD  for  training,  evaluation, 
or  flight  experience  sessions;  and 


(iii)  Simulator  technicians  and 
maintenance  personnel  performing 
work  on  the  FSD. 

(2)  Examine  each  comment  received 
under  paragraph  (b)(1)  of  this  section  for 
content  and  importance  and  take 
appropriate  action. 

(3)  Maintain  a  liaison  with,  the 
manufactiuer  of  the  aircraft,  or  the 
holder  of  the  aircraft  type  certificate  for 
the  aircraft  if  the  manufacturer  is  out  of 
business,  being  simulated  by  the  FSD  to 
facilitate  compliance  with  §  60.13(f) 
when  necessary. 

(4)  Post  in  or  adjacent  to  the  FSD  the 
Statement  of  Qualification  issued  by  the 
NSPM. 

§60.11    FSD  use. 

No  person  may  use  or  allow  the  use 
of  or  offer  the  use  of  an  FSD  for 
flightcrew  member  training  or 
evaluation  or  for  obtaining  flight 
experience  to  meet  any  of  the 
requirements  under  this  chapter  unless, 
in  accordance  with  the  QPS  for  the 
specific  device,  the  FSD— 

(a)  Has  a  single  sponsor  who  is 
qualified  under  §  60.7.  The  sponsor  may 
arrange  with  another  person  for  services 
of  document  preparation  and 
presentation,  as  well  as  FSD  inspection, 
maintenance,  repair,  and  servicing; 
however,  the  sponsor  remains 
responsible  for  ensuring  that  these 
functions  are  conducted  in  a  manner 
and  with  a  result  of  continually  meeting 
the  requirements  of  this  part. 

(b)  Is  qualified  as  described  in  the 
Statement  of  Qualification  that  is 
required  to  be  posted  piu^uant  to 

§  60.9(b)(4)— 

(1)  For  the  make,  model,  and  series  of 
aircraft  or  set  of  aircraft:  and 

(2)  For  all  tasks  and  configurations. 

(c)  Remains  qualified,  through 
satisfactory  inspection,  recurrent 
evaluations,  appropriate  maintenance, 
and  use  requirements  in  accordance 
with  this  part  and  the  appropriate  QPS. 

(d)  Fimctions  during  the  training, 
evaluation,  or  flight  experience  vdth  the 
same  software  and  active  programming 
that  was  evaluated  by  the  NSPM. 

§6ai3    FSD  obieetivedMa  requirements, 
(a)  Except  as  provided  in  paragraphs 
(b)  and  (c)  of  this  section,  for  the 
purposes  of  validating  FSD  performance 
and  handling  qualities  during 
evaluation  for  qualification,  the  sponsor 
must  submit  to  the  NSPM  the  aircraft 
manufactiuer's  flight  test  data  including 
all  data  developed  after  the  type 
certificate  was  issued  (e.g.,  data 
developed  in  response  to  an 
airworthiness  directive)  if  such  data 
residts  from  a  change  in  performance, 
handling  qualities,  functions,  or  other 
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characteristics  of  the  aircraft  that  must 
be  cdnsidered  for  flightcrew  member 
training,  evaluation,  or  for  meeting 
experience  requirements  of  this  chapter. 

(b)  Hie  sponsor  may  submit  flight  test 
data  from  a  soiut:e  in  addition  to  or 
independent  of  the  aircraft 
manufacturer's  data  to  the  NSPM  in 
support  of  an  FSD  qualification,  but 
only  if  this  data  is  gathered  and 
developed  by  that  source  in  accordance 
with  flight  test  methods,  including  a 
flight  test  plan,  as  described  in  the 
appropriate  QPS. 

(c)  The  sponsor  may  submit  predicted 
data,  data  from  pilot  owner  or  pilot 
operating  manuals,  or  data  from  public 
domain  sources  acceptable  to  the  NSPM 
for  consideration,  approval  and  possible 
use  in  particiUar  applications  for  FSD 
qualification. 

(d)  Data  or  other  material  or  elements 
must  be  submitted  in  a  form  and 
manner  acceptable  to  the  NSPM. 

(e)  The  NSPM  may  require  additional 
flight  testing  to  support  certain  FSD 
qualification  requirements. 

(f)  When  an  FSD  sponsor  learns,  or  is 
advised  by  an  aircraft  manufacturer  or 
supplemental  type  certificate  (STC) 
holder,  that  an  addition  to,  an 
amendment  to,  or  a  revision  of  the  data 
used  to  program  and  operate  an  FSD 
used  in  the  sponsor's  training  program 
is  available,  the  sponsor  must 
immediately  notify  the  NSPM. 

§60.14    Special  equipment  and  personnel 
requirements  for  qualification  of  the  FSD. 

When  notified  by  the  NSPM,  the 
sponsor  must  make  available  all  special 
equipment  and  specifically  qualified 
personnel  needed  to  accomplish  or 
assist  in  the  accomplishment  of  tests 
during  initial,  reciurent,  or  special 
evaluations. 

§60.15    Initial  qualification  requirements. 

(a)  For  each  FSD,  the  sponsor  must 
submit  a  request  through  the  TPAA  to 
have  the  NSPM  evaluate  the  FSD  for 
initial  qualification  at  a  specific  level. 
The  request  must  be  submitted  in  the     « 
form  and  manner  described  in  the 
appropriate  QPS. 

(b)  The  request  must  include  all  of  the 
following: 

(1)  A  statement  that  the  FSD  meets  all 
of  the  applicable  provisions  of  this  part 
and  all  applicable  provisions  of  the 
QPS. 

(2)  A  statement  that  the  sponsor  has 
established  a  procedure  to  verify  that 
the  configuration  of  hardware  and 
software  present  during  the  evaluation 
for  initial  qualification  Mali  be 
maintained,  except  where  modified  as 
authorized  in  §  60.23.  The  statement 
must  include  a  description  of  the 
procedure. 


(3)  A  statement  signed  by  at  least  one 
pilot  who  meets  the  requirements  of 
paragraph  (c)  of  this  section  asserting 
that  eadi  pilot  so  approved  has 
determined  that  the  following 
requirements  have  been  met: 

(i)  The  FSD  systems  and  sub-systems 
function  equivalenUy  to  those  in  the 
aircraft  or  set  of  aircraft. 

(ii)  The  performance  and  flying 
qualities  of  the  FSD  are  equivalent  to 
those  of  the  aircraft  or  set  of  aircraft. 

(iii)  For  type  specific  FSD's,  the 
cockpit  configuration  conforms  to  the 
configuration  of  the  aircraft  make, 
model,  and  series  being  simulated. 

(4)  A  list  of  all  of  the  operations  tasks 
or  simulator  systems  in  the  subjective 
test  appendix  of  the  appropriate  QPS  for 
which  the  FSD  has  not  been  subjectively 
tested  (e.g.,  circling  approaches, 
windshear  training,  etc.)  and  for  which 
qualification  is  not  sought. 

(5)  A  qualification  test  guide  (QTG) 
that  includes  all  of  the  foUewing: 

(i)  Objective  data  obtained  from 
airoraft  testing  or  another  approved 
source. 

(ii)  Correlating  objective  test  results 
obtained  from  the  performance  of  the 
FSD  as  prescribed  in  the  appropriate 
QPS. 

(iii)  The  result  of  FSD  performance 
demonstrations  prescribed  in  the 
appropriate  QPS. 

(iv)  A  description  of  the  equipment 
necessary  to  perform  the  evaluation  for 
initial  qualification  and  the  recurrent 
evaluations  for  continuing  qualification. 

(c)  Except  for  those  FSD's  previously 
qualified  and  described  in  §  60.17,  each 
FSD  evaluated  for  initial  qualification 
must  meet  the  standard  that  is  in  effect 
at  the  time  of  the  evaluation.  However — 

(1)  If  the  FAA  publishes  a  change  to 
the  existing  standard  or  publishes  a  new 
standard  for  the  evaluation  for  initial 
qualification,  a  sponsor  may  request  that 
the  NSPM  apply  the  standard  that  was 
in  effect  when  an  FSD  was  ordered  for 
delivery  if  the  sponsor — 

(i)  Within  30  days  of  the  publication 
of  the  change  to  the  existing  staadard  or 
publication  of  the  new  sttmdard,  notifies 
the  NSPM  that  an  FSD  has  been'5 
ordered: 

(ii)  Requests  that  the  standard  in 
effect  at  the  time  the  order  was  placed 
be  used  for  the  evaluation  for  initial 
qualification;  and 

(iii)  The  evaluation  is  conducted 
within  24  months  following  the 
publication  of  the  change  to  the  existing 
standard  or  publication  of  the  new 
standard,  imless  circumstances  beyond 
the  control  of  the  sponsor  prevent  the 
evaluation  from  occurring  within  that 
time. 


(2)  This  notification  must  include  a 
description  of  the  FSD;  the  anticipated 
qualification  level  of  the  FSD;  the  make, 
model,  and  series  of  aircraft  simulated: 
and  any  other  pertinent  information. 

(3)  Any  tests,  tolerances,  or  other 
requirements  that  are  current  at  the  time 
of  the  evaluation  may  be  used  during 
the  initial  evaluation,  at  the  request  of 
the  sponsor,  if  the  sponsor  provides 
acceptable  updates  to  the  required 
qualification  test  guide. 

(4)  The  standards  used  for  the 
evaluation  for  initial  qualification  will 
be  used  for  all  subsequent  evaluations  of 
the  FSD. 

(d)  The  pilot  or  pilots  who  make  the 
statement  required  by  paragraph  (b)(3) 
of  this  section  must — 

(1)  Be  designated  by  the  sponsor: 

(2)  Be  approved  by  the  TPAA;  and 

(3)  Be  qualified  in — 

(i)  The  aircraft  or  set  of  aircraft  being 
simulated:  or 

(ii)  For  aircraft  types  not  yet  issued  a 
type  certificate,  an  aircraft  type  similar 
in  size  and  configuration. 

(e)  The  subjective  tests  that  form  the 
basis  for  the  statements  described  in 
paragraph  (b)(3)  of  this  section  and  the 
objective  tests  referenced  in  paragraph 
(b)(5)  of  this  section  must  be 
accomplished  at  the  sponsor's  training 
fecility  except  as  provided  for  in  the 
appropriate  QPS. 

(f)  The  person  seeking  to  qualify  the 
FSD  must  provide  the  NSPM  access  to 
the  FSD  for  the  length  of  time  necessary 
for  the  NSPM  to  complete  the  required 
evaluation  of  the  FSD  for  initial 
qualification,  which  includes  the 
conduct  and  evaluation  of  objective  and 
subjective  tests,  including  general  FSD 
requirements,  as  described  in  the 
appropriate  QPS,  to  determine  that  the 
FSD  meets  the  standards  in  that  QPS. 

(g)  When  the  FSD  passes  an 
evaluation  for  initial  qualification,  the 
NSPM  issues  a  Statement  of 
Qualification  that  includes  all  of  the 
following: 

(1)  Identification  of  the  sponsor. 

(2)  Identification  of  the  make,  model, 

.  and  series  of  the  aircraft  or  set  of  aircraft 
being  simulated. 

(3)  Identification  of  the  configiiration 
of  the  aircraft  of  set  or  aircraft  being 
simulated  (e.g.,  engine  model  or  models, 
flight  instruments,  navigation  or  other 
systems,  etc.). 

(4)  A  statement  that  the  FSD  is 
qualified  as  either  a  flight  simulator  or 
a  flight  training  device. 

(5)  Identification  of  the  qualification 
level  of  the  FSD. 

(6)  A  list  of  all  of  the  operations  tasks 
or  simulator  systems  in  the  subjective 
test  appendix  of  the  appropriate  QPS  for 
which  the  FSD  has  not  been  subjectively 
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tested  and  for  which  the  FSD  is  not 
qualified  [e.g.,  circling  approaches, 
windshear  training,  etc.). 

(h)  After  the  NSPM  completes  the 
evaluation  for  initial  qualification,  the 
sponsor  must  update  the  QTG,  with  the 
results  of  the  FAA-witnessed  tests  and 
demonstrations  together  with  the  results 
of  all  the  objective  tests  and 
demonstrations  described  in  the 
appropriate  QPS. 

(i)  Upon  issuance  of  the  Statement  of 
Qualification  the  updated  QTG  becomes 
the  MQTG  and  must  be  made  available 
to  the  FAA  upon  request. 

§60.16  Additional  qualifications  for  a 
currantty  qualified  FSO. 

(a)  A  currently  qualified  FSD  is 
required  to  undergo  an  additional 
qualification  process  if  a  user  intends  to 
use  the  FSD  for  meeting  training, 
evaluation,  or  flight  experience 
requirements  of  this  chapter  beyond  the 
qualification  issued  to  the  sponsor.  This 
process  consists  of  the  following: 

(1)  The  sponsor: 

(i)  Must  submit  to  the  NSPM  all 
modifications  to  the  MQTG  that  are 
required  to  support  the  additional 
qualification. 

(ii)  Must  describe  to  the  NSPM  all 
modifications  to  the  FSD  that  are 
required  to  support  the  additional 
qualification. 

(iii)  Must  submit  a  statement  to  the 
NSPM  that  a  pilot,  designated  by  the 
sponsor  in  accordance  with  §  60.15(c) 
and  approved  by  the  TPAA  for  the  user, 
has  subjectively  evaluated  the  FSD  in 
those  areas  not  previously  evaluated. 

(2)  The  FSD  must  successfully  pass  an 
evaluation — 

(i)  For  initial  qualification,  in 
accordance  with  §60.15,  in  those 
circumstances  where  the  NSPM  has 
determined  that  a  full  evaluation  for 
initial  qualification  is  necessary;  or 

(ii)  For  those  elements  of  an 
evaluation  for  initial  qualification  [e.g., 
objective  tests,  performance 
demonstrations,  or  subjective  tests) 
designated  as  necessary  by  the  NSPM. 

(b)  In  making  the  determinations 
described  in  paragraph  (a)(2)  of  this 
section,  the  NSPM  considers  factors 
including  the  existing  qualification  of 
the  FSD,  any  modifications  to  the  FSD 
hardware  or  software  that  are  involved, 
and  any  additions  or  modifications  to 
the  MQTG. 

(c)  The  FSD  is  qualified  for  the 
additional  uses  when  the  NSPM  issues 
an  amended  Statement  of  Qualification 
in  accordance  with  §  60.15(f). 

(d)  The  sponsor  may  not  modify  the 
FSD  except  as  described  in  §  60.23. 


§60.17    Previoualy  qualified  FSD'a. 

(a)  Unless  otherwise  specified  by  an 
FSD  Directive,  further  referenced  in  the 
appropriate  QPS,  or  as  specified  in 
paragraph  (e)  of  this  section,  an  FSD 
qualified  before  [effective  date  of  final 
rule]  will  retain  its  qualification  basis  as 
long  as  it  continues  to  meet  the 
standards,  including  the  performance 
demonstrations  and  the  objective  test 
results  recorded  in  the  MQTG,  under 
which  it  was  originally  evaluated, 
regardless  of  sponsor.  The  sponsor  of 
such  an  FSD  must  comply  with  the 
other  applicable  provisions  of  this  part. 

(b)  For  each  FSD  qualified  before 
(effective  date  of  the  final  rule],  no 
sponsor  may  use  or  allow  the  use  of  or 
offer  the  use  of  such  an  FSD  after  [date 
6  years  after  the  effective  date  of  the 
final  rule]  for  flightcrew  member 
training,  evaluation  or  flight  experience 
to  meet  any  of  the  requirements  of  this 
chapter,  unless  that  FSD  has  been 
issued  a  Statement  of  Qualification, 
including  the  Configuration  List  and 
Restrictions  to  the  Qualification  List  in 
accordance  with  the  procediues  set  out 
in  the  appropriate  QPS. 

(c)  If  the  FSD  qualification  is  lost 
under  §  60.27  and  not  restored  imder 
§  60.27  for  two  (2)  years  or  more,  the 
qualification  basis  (in  terms  of  objective 
tests  and  performance  demonstrations) 
for  the  re-qualification  will  be  those 
standards  in  effect  and  current  at  the 
time  of  re-qualification  application. 

(d)  Except  as  provided  in  paragraph 
(e)  of  this  section,  emy  change  in  FSD 
qualification  level  initiated  on  or  after 
[the  effective  date  of  this  rule]  requires 
an  evaluation  for  initial  qualification  in 
accordance  with  this  part. 

(e)  A  sponsor  may  request  that  an  FSD 
be  downgraded.  In  such  a  case,  the 
NSPM  may  downgrade  a  qualified  FSD 
without  requiring  and  without 
conducting  an  initied  evaluation  for  the 
new  qualification  level.  Subsequent 
recurrent  evaluations  will  use  the 
existing  MQTG.  modified  as  necessary 
to  reflect  the  new  qualification  level. 

(f)  When  the  sponsor  has  appropriate 
validation  data  available  and  receives 
approval  fi'om  the  NSPM,  the  sponsor 
may  adopt  tests  and  associated 
tolerances  described  in  the  current 
qualification  standards  as  the  tests  and 
tolerances  applicable  for  the  continuing 
qualification  of  a  previously  qualified 
FSD.  The  updated  test(s)  and 
tolerance(s)  must  be  made  a  permanent 
part  of  the  MQTG. 

§  60.19    Inspection,  recurrent  evaluation, 
and  maintenance  requirements. 

(a)  Inspection.  No  sponsor  may  use  or 
allow  the  use  of  or  offer  the  use  of  an 
FSD  for  flightcrew  member  training, 


evaluation,  or  flight  experience  to  meet 
any  of  the  requirements  of  this  chapter 
imless  the  sponsor  does  the  following: 

(1)  Accomplishes  all  appropriate  QPS 
Attachment  1  performance 
demonstrations  and  all  appropriate  QPS 
Attachment  2  objective  tests  each  year. 
To  do  this,  the  sponsor  must  conduct  a 
minimiun  of  four  evenly  spaced 
inspections  throughout  the  year,  as 
approved  by  the  NSPM.  The 
performance  demonstrations  and 
objective  test  sequence  and  content  of 
each  inspection  in  this  sequence  will  be 
developed  by  the  sponsor  and  submitted 
to  the  NSPM  for  approval.  In  deciding 
whether  to  approve  the  test  sequence 
and  the  content  of  each  inspection,  the 
NSPM  looks  for  a  balance  and  a  mix 
bom  the  performance  demonstrations 
and  objective  test  requirement  areas 
listed  as  follows: 

(i)  Performance. 

(ii)  Handling  qualities. 

(iii)  Motion  system  (where 
appropriate). 

Civ)  Visual  system  (where 
appropriate). 

(v)  Sound  system  (where  appropriate). 

(vi)  Other  FSD  systems. 

(2)  Completes  a  functional  preflight 
check  in  accordance  with  the 
appropriate  QPS  each  calendar  day 
prior  to  the  start  of  the  first  FSD  period 
of  use  that  begins  in  that  calendar  day. 

(3)  Completes  at  least  one  functional 
preflight  check  in  accordance  with  the 
appropriate  QPS  in  every  7  consecutive 
calendar  days. 

(4)  Maintains  a  discrepancy  log. 

(5)  Ensures  that,  when  a  discrepancy 
is  discovered,  the  following 
requirements  are  met: 

(i)  A  description  of  each  discrepancy 
is  entered  in  die  log  and  remains  in  the 
log  until  30  days  after  the  discrepancy 
is  corrected  as  specified  in  §  60.25(b). 

(ii)  A  description  of  the  corrective 
action  taken  for  each  discrepancy  and 
the  date  that  action  is  taken  must  be 
entered  in  the  log.  This  entry 
concerning  the  corrective  action  is 
maintained  for  at  least  30  days. 

{iii)  The  discrepancy  log  is  kept  in  a 
form  and  manner  acceptable  to  the 
Administrator  and  is  kept  in  or 
immediately  adjacent  to  the  FSD. 

(b)  Recurrent  evaluation.  (1)  This 
evaluation  consists  of  performance 
demonstrations,  objective  tests,  and 
subjective  tests,  including  general  FSD 
requirements,  as  described  in  the 
appropriate  QPS  or  as  may  be  amended 
by  an  FSD  Directive. 

(2)  The  sponsor  must  contact  the 
NSPM  to  schedule  the  FSD  for  recurrent 
evaluations  not  later  than  60  days  before 
the  recurrent  evaluation  is  due. 

(3)  The  sponsor  must  provide  the 
NSPM  access  to  the  objective  test  results 
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and  FSD  performance  demonstration 
results  in  the  MQTG,  and  access  to  the 
FSD  for  the  length  of  time  necessary  for 
the  NSPM  to  complete  the  required 
recurrent  evaluations,  weekdays 
between  6  o'clock  AM  (local  time)  and 
6  o'clock  PM  (local  time). 

(4)  The  ft-equency  of  NSPM-conducted 
recurrent  evaluations  for  each  FSD  will 
be  established  by  the  NSPM  and 
specified  in  the  MQTG. 

(5)  Recurrent  evaluations  conducted 
in  the  calendar  month  before  or  after  the 
calendar  month  in  which  these 
recurrent  evaluations  are  required  will 
be  considered  to  have  been  conducted 
in  the  calendar  month  in  which  they 
were  required. 

(6)  No  sponsor  may  use  or  allow  the 
use  of  or  offer  the  use  of  an  FSD  for 
flightcrew  member  training  or 
evaluation  or  for  obtaining  flight 
experience  for  the  flightcrew  member  to 
meet  any  requirement  of  this  chapter 
unless  the  FSD  has  passed  an  NSPM- 
conducted  recurrent  evaluation  within 
the  timeft-ame  specified  in  the  MQTG. 

(c)  Maintenance.  The  sponsor  is 
responsible  for  continuing  corrective 
and  preventive  maintenance  on  the  FSD 
to  ensure  that  it  continues  to  meet  the 
requirements  of  §  60.15(b). 

§60^    Logging  FSD  discrepancies. 
Each  instructor,  check  airman,  or 
representative  of  the  Administrator 
conducting  training  or  evaluation,  or 
observing  flight  experience  for 
flightcrew  meihber  certification  or 
qualification,  and  each  person 
conducting  the  preflight  inspection 
(§  60.19(a)(2).  (3).  and  (4)).  who 
discovers  a  discrepancy,  including  any 
missing,  malfunctioning,  or  inoperative 
components  in  the  FSD.  must  write  or 
cause  to  be  written  a  description  of  that 
discrepancy  into  the  discrepancy  log  at 
the  end  of  the  FSD  preflight  or  FSD  use 
session. 

§  60.21    Interim  qualification  of  FSD's  for 
new  aircraft  types  or  models. 

(a)  A  sponsor  may  apply  for  and  the 
NSPM  may  issue  an  interim 
qualification  level  for  an  FSD  for  a  new 
type  or  model  of  aircraft,  even  though 
the  flight  test  data  used  has  not  received 
final  approval  by  the  aircraft 
manufacturer,  if  the  sponsor  provides 
the  following  to  the  satisfaction  of  the 
NSPM— 

(1)  The  aircraft  manufacturer's 
predicted  data,  validated  by  a  limited 
set  of  flight  test  data; 

(2)  The  aircraft  manufactiu^r's 
description  of  the  prediction  '' 
methodology  used  to  develop  the 
predicted  data;  and 

(3)  The  QTG  test  results. 


(b)  An  FSD  that  has  been  issued 
interim  qualification  will  be  deemed  to 
have  been  issued  initial  qualification 
unless  the  NSPM  rescinds  the 
qualification.  Interim  qualification 
terminates  one  year  after  its  issuance, 
unless  the  NSPM  determines  that 
specific  conditions  warrant  otherwise. 

(c)  Within  six  months  of  the  release  of 
the  final  flight  test  data  package  by  the 
aircraft  manufacture  but  no  later  than 
one  year  after  the  issuance  of  the 
interim  qualification  status  the  sponsor 
must  apply  for  initial  qualification  in 
accordance  with  §  60.15  based  on  the 
final  flight  test  data  package  approved 
by  the  aircraft  manufactiirer.  unless  the 
NSPM  determines  that  specific 
conditions  warrant  otherwise. 

(d)  An  FSD  with  interim  qualification 
may  be  modified  only  in  accordance 
with  §60.23. 

§60.23    Modifications  to  FSD's. 

(a)  When  the  sponsor  or  the  FAA 
determines  that  any  of  the  following 
circumstances  exist  and  the  FAA 
determines  that  the  FSD  cannot  be  used 
adequately  to  train,  evaluate,  or  provide 
flight  experience  for  flightcrew 
members,  the  sponsor  must  modify  the 
FSD  accordingly. 

(1)  The  aircraft  manufacturer  or 
another  approved  source  develops  new 
data  regarding  the  performance, 
functions,  or  other  characteristics  of  the 
aircraft  being  simulated; 

(2)  A  change  in  aircraft  performance, 
functions,  or  other  characteristics 
occurs; 

(3)  A  change  in  operational 
procedures  or  requirements  occurs;  or 

(4)  Other  circumstances  as 
determined  by  the  NSPM. 

(b)  When  the  FAA  determines  that 
FSD  modification  is  necessary  for  safety 
of  flight  reasons,  the  sponsor  of  each 
affected  FSD  must  ensure  that  the  FSD 
is  modified  according  to  the  FSD 
Directive  regardless  of  the  original 
qualification  standards  applicable  to 
any  specific  FSD. 

(c)  Before  modifying  a  qualified  FSD, 
the  sponsor  must  notify  the  NSPM  and 
the  TPAA  as  follows: 

(1)  The  notification  must  include  a 
complete  description  of  the  planned 
modification,  including  a  description  of 
the  operational  and  engineering  effect 
the  proposed  modification  will  have  on 
the  operation  of  the  FSD. 

(2)  The  notification  must  be  submitted 
in  a  form  and  maimer  as  specified  in  the 
appropriate  QPS. 

(d)  If  the  sponsor  intends  to  add 
additional  equipment  or  devices 
intended  to  simulate  aircraft  appliances; 
modify  hardware  or  software  that  would 
affect  flight  or  groimd  dynamics, 


including  revising  FSD  programming  or 
replacing  or  modifying  the  host 
computer;  or  if  the  sponsor  is  changing 
or  modifying  the  motion,  visual,  or 
control  loading  systems  (or  sound 
system  for  FSD  levels  requiring  sound 
tests  and  measurements),  the  following 
applies: 

(1 )  The  sponsor  must  meet  the 
notification  requirements  of  paragraph 
(c)  of  this  section  and  must  include  in 
the  notification  the  results  of  all 
objective  tests  that  have  been  re-run 
with  the  modification  incorporated, 
including  any  necessary  updates  to  the 
MQTG. 

(2)  However,  the  sponsor  may  not  use. 
or  allow  the  use  of,  or  offer  the  use  of, 
the  FSD  with  the  proposed  modification 
for  flightcrew  member  training  or 
evaluation  or  for  obtaining  flight 
experience  for  the  flightcrew  member  to 
meet  any  requirement  of  this  chapter 
unless  or  until  the  sponsor  receives 
written  notification  from  the  NSPM 
approving  the  proposed  modification. 
Ptior  to  approval,  the  NSPM  may 
require  that  the  modified  FSD  be 
evaluated  in  accordance  with  the 
standards  for  an  evaluation  for  initial 
qualification  or  any  part  thereof  before 
it  is  placed  in  service. 

(e)  The  sponsor  may  not  modify  a 
qualified  FSD  until  one  of  the  following 
has  occurred: 

(1)  For  circumstances  described  in 
paragraph  (b)  or  (d)  of  this  section,  the 
sponsor  receives  written  approval  from 
the  NSPM  that  the  modification  is 
authorized. 

(2)  For  circumstances  other  than  those 
described  in  paragraph  (b)  or  (d)  of  this 
section,  either: 

(i)  Twenty-one  days  have  passed  since 
the  sponsor  notified  the  NSPM  and  the 
TPAA  of  the  proposed  modification  and 
the  sponsor  has  not  received  any  ' 

response  from  the  NSPM  or  TPAA;  or 

(li)  The  NSPM  or  TPAA  approves  the 
proposed  modification  in  fewer  than  21 
days  since  the  sponsor  notified  the 
NSPM  and  the  TPAA  of  the  proposed 
modification. 

(f)  When  a  modification  is  made  to  an 
FSD,  the  sponsor  must  notify  each 
certificate  holder  planning  to  use  that 
FSD  of  that  modification  prior  to  that 
certificate  holder  using  that  FSD  the 
first  time  after  the  modification  is 
complete. 

(g)  The  MQTG  must  be  updated  with 
current  objective  test  results  in 
accordance  with  §  60.15(b)(5)  and 
appropriate  flight  test  data  in 
accordance  with  §  60.13,  each  time  an 
FSD  is  modified  and  an  objective  test  is 
affected  by  the  modification.  If  this 
update  is  initiated  by  an  FSD  Directive, 
the  direction  to  make  the  modification 
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and  the  record  of  the  modification 
completion  must  be  filed  in  the  MQTG. 

§60.25    Operation  with  missing, 
malfunctioning,  or  inoperative  components. 

(a)  No  person  may  use  or  allow  the 
use  of  or  offer  the  use  of  an  FSD  with 
a  missing,  malfunctioning,  or 
inoperative  component  for  meeting 
training,  evaluation,  or  flight  experience 
requirements  of  this  chapter  for 
flightcrew  member  certification  or 
qualification  during  maneuvers, 
procedures,  or  tasks  that  require  the  use 
of  the  correctly  operating  component. 

(b)  Each  missing,  malfunctioning,  or 
inoperative  component  must  be  repaired 
or  replaced  within  7  calendar  days 
unless  otherwise  required  or  authorized 
by  the  NSPM.  Failure  to  repair  or 
replace  this  component  within  the 
prescribed  time  may  result  in  loss  of 
FSD  qualification. 

(c)  bach  missing,  malfunctioning,  or 
inoperative  component  must  be 
placarded  as  such  on  or  adjacent  to  that 
component  or  the  control  for  that     ' 
component  in  the  FSD  and  a  list  of  the 
currently  missing,  malfunctioning,  or 
inoperative  components  must  be  readily 
available  in  or  immediately  adjacent  to 
the  FSD  for  review  by  users  of  the 
device.  i 

§  60.27    Automatic  loss  of  qualification  and 
procedures  for  restoration  of  qualification. 

(a)  An  FSD  is  not  qualified  if  any  of 
the  following  occurs: 

(1)  The  FSD  is  not  used  in  the 
sponsor's  FAA-approved  flight  training 
program  in  accordance  with  §  60.9(b)(4). 

(2)  The  FSD  is  not  maintained  and 
inspected  in  accordance  with  §  60.19. 

(3)  The  FSD  is  physically  moved  from 
one  location  to  another,  regardless  of 
distance. 

(4)  The  FSD  is  disassembled  (e.g.,  for 
repair  or  modification)  to  such  an  extent 
that  it  cannot  be  used  for  training, 
evaluation,  or  experience  activities. 

(5)  The  MQTG  is  missing  or  otherwise 
not  available  and  a  replacement  is  not 
made  within  30  days. 

(b)  If  FSD  qualification  is  lost  under 
paragraph  (a)  of  this  section, 
qualification  is  restored  when  either  of 
the  following  provisions  are  met: 

(1)  The  FSD  successfully  passes  an 
evaluation: 

(i)  For  initial-qualification,  in 
accordance  with  §  60.15  in  those 
circiunstances  where  the  NSPM  has 
determined  that  a  full  evaluation  for 
initial  qualification  is  necessary;  or 

(ii)  For  those  elements  of  an 
evaluation  for  initial  qualification 
approved  as  necessary  by  the  NSPM. 

(2)  The  NSPM  or  the  TPAA  advises 
the  sponsor  that  an  evaluation  is  not 
necessary. 


(c)  In  making  the  determinations 
described  in  paragraph  (b)  of  this 
section,  the  NSPM  considers  factors 
including  the  number  of  inspections 
and  recurrent  evaluations  missed,  the 
amount  of  disassembly  and  re-assembly 
of  the  FSD  that  was  accomplished,  and 
the  care  that  had  been  taken  of  the 
device  since  the  last  evaluation. 

§  60.29    Other  losses  of  qualification  and 
procedures  for  restoration  of  qualification. 

(a)  Except  as  provided  in  paragraph 
(c)  of  this  section,  when  the  NSPM  or 
the  TPAA  notifies  the  sponsor  that  the 
FSD  no  longer  meets  qualification 
standards,  the  following  procedure 
applies: 

(1)  The  NSPM  or  the  TPAA  notifies 
the  sponsor  in  writing  that  the  FSD  no 
longer  meets  some  or  all  of  its 
qualification  standards. 

(2)  The  NSPM  or  the  TPAA  sets  a 
reasonable  period  (but  not  less  than  7  " 
days)  within  which  the  sponsor  may 
submit  written  information,  views,  and 
arguments  on  the  FSD  qualification. 

(3)  After  considering  all  material 
presented,  the  NSPM  or  the  TPAA 
notifies  the  sponsor  about  the  NSPM's 
or  TPAA's  determination  with  regard  to 
the  qualification  of  the  FSD. 

(4)  If  the  NSPM  or  the  TPAA  notifies 
the  sponsor  that  some  or  all  of  the  FSD 
is  no  longer  qualified,  it  becomes 
effective  not  less  than  30  days  after  the 
sponsor  receives  notice  of  it  unless — 

(i)  The  NSPM  or  the  TPAA  find  under 
paragraph  (c)  of  this  section  that  there 
is  an  emergency  requiring  immediate 
action  with  respect  to  safety  in  air 
transportation  or  air  commerce;  or 

(ii)  The  sponsor  petitions  the  Director 
of  Flight  Standards  Service  for 
reconsideration  of  the  NSPM  or  the 
TPAA  finding  under  paragraph  (b)  of 
this  section. 

(b)  When  a  sponsor  seeks 
reconsideration  of  a  decision  from  the 
NSPM  or  the  TPAA  concerning  the  FSD 
qualification,  the  following  procedure 
applies: 

(1)  The  sponsor  must  petition  for  _ 
reconsideration  of  that  decision  within 
30  days  of  the  date  that  the  sponsor 
receives  a  notice  that  some  or  all  of  the 
FSD  is  no  longer  qualified. 

(2)  The  sponsor  must  address  its 
petition  to  the  Director,  Flight  Standards 
Service,  AFS-1,  Federal  Aviation 
Administration,  800  Independence 
Ave.,  SW.,  Washington,  DC  20591. 

(3)  A  petition  for  reconsideration,  if 
filed  within  the  30-day  period,  suspends 
the  effectiveness  of  the  determination  by 
the  NSPM  or  the  TPAA  that  the  FSD  is 
no  longer  qualified  unless  the  NSPM  or 
the  TPAA  has  found,  imder  paragraph 
(c)  of  this  section,  that  an  emergency 


exists  requiring  immediate  action  with 
respect  to  safety  iii  air  transportation  or  ~ 
air  commerce. 

(c)  If  the  NSPM  or  the  TPAA  find  that 
an  emergency  exists  requiring 
immediate  action  vnth  respect  to  safety 
in  air  transportation  or  air  commerce 
that  makes  the  procedures  set  out  in  this 
section  impracticable  or  contrary  to  the 
public  interest: 

(1)  The  NSPM  or  the  TPAA 
withdraws  qualification  of  some  or  all  of 
the  FSD  and  makes  the  withdrawal  of 
qualification  effective  on  the  day  the 
sponsor  receives  notice  of  it. 

(2)  In  the  notice  to  the  sponsor,  the 
NSPM  or  the  TPAA  articulates  the 
reasons  for  its  finding  that  an  emergency 
exists  requiring  immediate  action  with 
respect  to  safety  in  air  transportation  or 
air  commerce  or  that  makes  it 
impracticable  or  contrary  to  the  public 
interest  to  stay  the  effectiveness  of  the 
finding. 

§60.31    Recordkeeping  and  reporting. 

(a)  The  FSD  sponsor  must  maintain 
the  following  records  for  each  FSD  it 
sponsors: 

(1)  The  MQTG  and  each  amendment 
thereto. 

(2)  A  copy  of  the  programming  used 
during  the  evaluation  of  the  FSD  for 
initial  qualification  and  for  any 
subsequent  upgrade  qualification,  and  a 
copy  of  all  programming  changes  made 
since  the  evaluation  for  initial 
qualification. 

(3)  A  copy  of  all  of  the  following: 
(i)  Results  of  the  evaluations  for  the 

initial  and  each  upgrade  qualification. 

(ii)  Residts  of  the  quarterly  objective 
tests  and  the  approved  performance 
demonstrations  conducted  in 
accordance  with  §  60.19(a)  for  a  period 
of  2  years. 

(iii)  Results  of  the  previous  three 
recurrent  evaluations,  or  the  recurrent 
evaluations  from  the  previous  2  years, 
whichever  covers  a  longer  period. 

(iv)  Comments  obtained  in  accordance 
with  §  60.9(b)(1)  for  a  period  of  at  least 
18  months. 

(4)  A  record  of  all  discrepancies 
entered  in  the  discrepancy  log  over  the 
previous  2  years,  including  the 
following: 

(i)  A  list  of  the  components  or 
equipment  that  were  or  are  missing, 
malfrmctioning,  or  inoperative. 

(ii)  The  action  taken  to  correct  the 
discrepancy. 

(iii)  The  date  the  corrective  action  was 
taken. 

(5)  A  record  of  all  modifications  to 
FSD  hardware  configurations  made 
since  initial  qualification. 

(b)  The  FSD  sponsor  must  keep  a 
current  record  of  each  certificate  holder 
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using  the  FSD.  The  sponsor  must 
provide  a  copy  of  this  list  to  the  NSPM 
at  least  semiannually. 

(c)  The  records  specified  in  this 
section  must  be  maintained  in  plain 
language  form  or  in  coded  form,  if  the 
coded  form  provides  for  the 
preservation  and  retrieval  of 
information  in  a  manner  acceptable  to 
the  NSPM. 

(d)  The  sponsor  must  submit  an 
annual  report,  in  the  form  of  a 
comprehensive  statement  signed  by  the 
management  representative,  certifying 
that  the  FSD  continues  to  perform  and 
handle  as  qualified  by  the  NSPM. 

§  60.33    Applications,  logbooks,  reports, 
and  records:  Fraud,  falslficatkMi,  or 
incorrect  statements. 

(a)  No  person  may  make,  or  cause  to 
be  made,  any  of  the  following: 

(1)  A  fraudulent  or  intentionally  false 
statement  in  any  application  or  any 
amendment  thereto,  or  any  other  report 
or  test  result  required  by  this  part  or  the 
QPS. 

(2)  A  fraudident  or  intentionally  false 
statement  in  or  a  known  omission  from 
any  record  or  report  that  is  kept,  made, 
or  used  to  show  compliance  with  this 
part  or  the  QPS,  or  to  exercise  any 
privileges  under  this  chapter. 

(3)  Any  reproduction  or  alteration,  for 
fraudulent  purpose,  of  any  report, 
record,  or  test  result  required  under  this 
part  or  the  QPS. 

(b)  The  commission  by  any  person  of 
any  act  prohibited  under  paragraph  (a) 
of  this  section  is  a  basis  for  any  one  or 
any  combination  of  the  following: 

(1)  A  civil  penalty. 

(2)  Suspension  or  revocation  of  any 
certificate  held  by  that  person  that  was 
issued  under  this  chapter. 

(3)  The  removal  of  FSD  qualification 
and  approval  for  use  in  a  training 
proQ^m. 

(c)  The  following  may  serve  as  a  basis 
for  removal  of  qualification  of  an  FSD 
including  the  withdrawal  of 
authorization  for  use  of  an  FSD;  or 
denying  an  application  for  a 
qualification: 

(1)  An  incorrect  statement,  upon 
which  the  FAA  relied  or  could  have 
relied,  made  in  support  of  an 
application  for  a  qualification  or  a 
request  for  approval  for  use. 

(2)  An  incorrect  entry,  upon  which 
the  FAA  relied  or  could  have  relied, 
made  in  any  logbook,  record,  or  report 
that  is  kept,  made,  or  used  to  show 
compliance  with  any  requirement  for  an 
FSD  qualification  or  an  approval  for  use. 

§  60.35    Specific  simulator  compliance 
requirements. 

(a)  After  [date  18  months  fit)m  the 
effective  date  of  this  rule],  no  simulator 


will  be  eligible  for  initial  or  upgrade 
qualification  under  this  part  iinless  it 
simulates  the  operation  of  all  equipment 
and  appliances  installed  and  operating 
on  the  aircraft  being  simulated,  if  such 
equipment  or  appliances  have  controls 
or  indications  that  are  located  in  the 
aircraft  cockpit. 

(b)  After  [date  2  years  from  the 
effective  date  of  this  rule],  any  flight 
simulator  used  for  meeting  flightcrew 
member  training,  evaluation,  or  flight 
experience  requirements  of  this  chapter 
for  certification  or  qualification  that 
cannot  perform  satisfactorily  in  the 
foUowring  areas  will  no  longer  be 
qualified  as  a  simulator. 

(1)  Ground  operations; 

(2)  The  takeoff,  climb,  cruise,  descent, 
and  approach  portions  of  the  simulated 
aircraft's  operating  envelof>e,  including 
abnormal  and  emergency  operations; 
and 

(3)  The  landing  maneuver,  including 
normal,  abnormal,  and  emergency 
landings. 

§  60.37    Simulator  qualification  on  the 
tMsis  of  a  Bilateral  Aviation  Safety 
Agreement  (BASA). 

(a)  The  evaluation  and  qualification  of 
an  airplane  simulator  by  a  contracting 
State  to  the  Convention  on  International 
Civil  Aviation  for  the  sponsor  of  an 
aircraft  simulator  located  in  that 
contracting  State  may  be  used  as  the 
basis  for  issuing  a  U.S.  statement  of 
qualification  (see  appropriate  QPS, 
attachment  5,  figure  4)  by  the  NSPM  to 
the  sponsor  of  that  simulator  in 
accordance  with — 

(1)  A  BASA  between  the  United  States 
and  the  Contracting  State  that  issued  the 
original  qjualification;  and 

(2)  A  Smiulator  Implementation 
Procedure  (SIP)  established  under  the 
BASA. 

(b)  The  SIP  will  contain  any 
conditions  and  limitations  on  validation 
and  issuance  of  such  qualification  by 
the  U.S. 

Appendix  A  to  Pari  60— Qualification 
Peiibmiance  Standards  for  Airplane 
Flight  Simulators 


Begin  Information 

This  appendix  establishes  the  standards  for 
Airplane  Flight  Simulator  evaluation  and 
qualiflcation.  The  Flight  Standards  Service. 
National  Simulator  Program  (NSP)  staff, 
under  the  direction  of  the  NSP  Manager 
(NSPM),  is  responsible  for  the  development, 
application,  and  interpretation  of  the 
standards  contained  within  this  appendix. 

The  procedures  and  criteria  specified  in 
this  appendix  will  be  used  by  the  NSPM,  or 
a  person  or  persons  assigned  by  the  NSPM 
(e.g.,  FAA  pilots  and/or  FAA  aeronautical 
engineers,  assigned  to  and  trained  under  the 


direction  of  the  NSP — referred  to  as  NSP 
pilots  or  NSP  engineers,  other  FAA 
personnel,  etc.)  when  conducting  airplane 
flight  simulator  evaluations. 

Table  of  ContenU 

1.  Introduction. 

2.  Definitions. 

3.  Related  Reading  References. 

4.  Background. 

5.  Quality  Assurance  Program. 

6.  Sponsor  Qualification  Requirements. 

7.  Additional  Responsibilities  of  the  Sponsor. 

8.  Simulator  Use. 

9.  Simulator  Objective  Data  Requirements. 

10.  Special  Equipment  and  Personnel 

iiequirements  for  Qualification  of  the 
Simulator. 

11.  Initial  (and  Upgrade)  Qualification 

Requirements. 

12.  Additional  Qualifications  for  a  Currently 

Qualified  Simulator. 

13.  Previously  Qualified  Simulators. 

14.  Ins[>ection,  Maintenance,  and  Recurrent 

Evaluation  Requirements. 

15.  Logging  Simulator  Discrepancies. 

16.  Interim  Qualification  of  Simulators  for 

New  Airplane  Types  or  Models. 

17.  Modifications  to  Simulators. 

18.  Operations  with  Missing,  Malfunctioning, 

or  Inoperative  Components. 

19.  Automatic  Loss  of  Qualification  and 

Procedures  for  Restoration  of 
Qualiflcation. 

20.  Other  Losses  of  Qualification  and 

Procedures  for  Restoration  of 
Qualification. 

21.  Recordkeeping  and  Reporting. 

22.  Applications.  Logboolcs,  Reports,  and 

Records:  Fraud.  Falsification,  or 
Incorrect  Statements. 

23.  Specific  Simulator  Compliance 

Requirements. 

24.  [Reserved] 

25.  Simulator  Qualification  on  the  Basis  of  a 

Bilateral  Aviation  Safetv  Agreement 

(BASA). 
Attachment  1  to  Appendix  A  to  Part  60 — 

General  Simulator  Requirements. 
Attachment  2  to  Appendix  A  to  Part  60 — 

Simulator  Objective  Tests. 
Attachment  3  to  Appendix  A  to  Part  60 — 

Simulator  Subjective  Tests. 
Attachment  4  to  Appendix  A  to  Part  60 — 

Definitions  and  Abbreviations. 
Attachment  5  to  Appendix  A  to  Part  60 — 

Sample  Documents. 
Attachment  6  to  Appendix  A  to  Part  60 — 

Simulator  Qualification  Requirements 

for  Windshear  Training  Program  Use. 
Attachment  7  to  Appendix  A  to  Part  60 — 

Record  of  FSD  Directives. 

1.  Introduction 

a.  This  appendix  contains  background 
information  as  well  as  information  that  is 
either  directive  or  guiding  in  nature. 
Information  considered  directive  is  described 
in  this  appendix  in  terms  such  as  "will," 
"shall,"  and  "must,"  and  means  that  the 
actions  are  mandatory.  Guidance  information 
is  described  in  terms  such  as  "should,"  or 
"may,"  and  indicate  actions  that  are 
desirable,  permissive,  or  not  mandatory  and 
provide  for  flexibility. 
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b.  To  assist  the  reader  in  determining  what 
areas  are  directive  or  required  and  what  areas 
are  guiding  or  permissive — 

(1)  The  text  in  this  appendix  is  contained 
within  sections,  separated  by  horizontal 
lines;  headings  associated  with  these 
horizontal  lines  will  indicated  that  a 
particular  section  begins  or  ends.  All  of  the 
text  falls  into  one  of  three  sections:  a  direct 
quote  or  a  paraphrasing  of  the  Part  60  rule 
language;  additional  requirements  that  are 
also  regulatory  but  are  found  only  in  this 
appendix;  and  advisory  or  informative 
material. 

(2)  The  text  presented  between  horizontal 
lines  beginning  with  the  heading  "Begin  Rule 
Language"  and  ending  with  the  heading 
"End  Rule  Language."  is  a  direct  quote  or  is 
paraphrased  from  Part  60  of  the  regulations. 
For  example:  the  rule  uses  the  terms  "flight 
simulation  device  (FSD)"  and  "aircraft;" 
however,  in  this  appendix  the  rule  is 
paraphrased  and  the  term  "simulator"  is 
used  instead  of  FSD,  and  "airplane"  is  used 
instead  of  aircraft.  Additionally,  the  rule  uses 
the  terms  "this  part"  and  "appropriate  QPS;" 
however,  in  this  appendix  the  rule  is 
paraphrased  and  the  terms  "Part  60"  and 
"this  appendix."  respectively,  are  used 
instead.  (Definitions  are  not  paraphrased  or 
modified  in  any  way.)  For  ease  of  referral,  the 
Part  60  reference  is  noted  at  the  beginning 
and  end  of  the  bordered  area. 

(3)  The  text  presented  between  horizontal 
lines  beginning  with  the  heading  "Begin  QPS 
Requirements"  and  ending  with  the  heading 
"End  QPS  Requirements,"  is  also  regulatory 
but  is  found  only  in  this  appendix. 

(4)  The  text  presented  between  horizontal 
lines  beginning  with  the  heading  "Begin 
Information"  and  ending  with  the  heading 
"End  Information,"  is  advisory  or 
informative. 

(5)  The  tables  in  this  appendix  have  rows 
across  the  top  of  each  table — 

(a)  The  data  presented  in  columns  under 
the  heading  "QPS  REQUIREMENTS"  is 
regulatory  but  is  found  only  in  this  appendix. 

(b)  The  data  presented  in  columns  under 
the  heading  "INFORMATION"  is  advisory  or 
informative. 

Important  Note:  While  this  appendix 
contains  quotes  and  paraphrasing  directly 
from  the  rule,  the  reader  is  cautioned  not  to 
rely  solely  on  this  appendix  for  regulatory 
requirements  regarding  flight  simulators.  For 
regulatory  references  for  airplane  flight 
simulators,  the  reader  is  referred  to 
paragraphs  3.  a  through  i  of  this  appendix. 

c.  Questions  regarding  the  contents  of  this 
publication  should  be  sent  to  the  U.S. 
Department  of  Transportation,  Federal 
Aviation  Administration,  Flight  Standards 
Service,  National  Simulator  Program  Staff, 
AFS-205,  PO  Box  20636,  Atlanta,  Georgia, 
30320.  Telephone  contact  numbers  for  the 
NSP  are:  phone,  404-305-6100;  fax.  404- 
305-6118.  The  NSP  Internet  Web  Site 
address  is:  http://www.faa.gov/nsp.  On  this 
Web  Site  you  will  find  an  NSP  personnel  list 
with  contact  information,  a  list  of  qualified 
flight  simulation  devices,  advisory  circulars, 
a  description  of  the  qualification  process, 
NSP  policy,  and  an  NSP  "In-Works"  section. 
Also  linked  from  this  site  are  additional 
information  sources,  handbook  bulletins. 


frequently  asked  questions,  a  listing  and  text 
of  the  Federal  Aviation  Regulations,  Flight 
Standards  Inspector's  handbooks,  and  other 
FAA  links. 

d.  The  NSPM  encourages  the  use  of 
electronic  media  for  communication  and  the 
gathering,  storage,  presentation,  or 
transmission  of  any  record,  report,  request, 
test,  or  statement  required  by  this  appendix 
provided  the  media  used  has  adequate 
provision  for  security  and  is  acceptable  to  the 
NSPM.  The  NSPM  recommends  inquiries  on 
system  compatibility  prior  to  any  such 
activity.  Minimum  System  requirements  may 
be  found  on  the  NSP  Website. 

End  Information 


2.  Definitions 


Begin  Information 

See  Attachment  4  for  a  list  of  definitions 
and  abbreviations.  Attachment  4  contains 
definitions  directly  quoted  from  Part  1  or  Part 
60,  presented  between  horizontal  lines 
beginning  with  the  heading  "Begin  Rule 
Language"  and  ending  with  the  heading 
"End  Rule  Language,"  and  are  a  direct  quote 
or  are  paraphrased  fixim  Part  1  or  Part  60. 
These  definitions  are  regulatory.  Additional 
definitions  and  abbreviations  used  in  reading 
and  understanding  this  appendix  are 
presented  between  horizontal  lines  beginning 
with  the  heading  "Begin  QPS  Requirements" 
and  ending  with  the  heading  "End  QPS 
Requirements."  These  definitions  are  also 
regulatory  but  are  found  only  in  this 
appendix.  For  purposes  of  accuracy,  the 
definitions  listed  are  directly  quoted,  and  are 
not  paraphrased. 

End  Information 


3.  Related  Reading  References 


Begin  Information 

a.  14  CFR  part  60. 

b.  14  CFR  part  61. 

c.  14  CFR  part  63. 

d.  14  CFR  part  119. 

e.  14  CFR  part  121. 

f.  14  CFR  part  125. 

g.  14  CFR  part  135. 
h.  14  CFR  part  141. 
i.  14  CFR  part  142. 

j.  Advisory  Circular  (AC)  120-28C.  Criteria 
for  Approval  of  Category  III  Landing  Weather 
Minima. 

k.  AC  120-29,  Criteria  for  Approving 
Category  I  and  Category  II  Landing  Minima 
for  part  121  operators. 

1.  AC  120-35B,  Line  Operational 
Simulations:  Line-Oriented  Flight  Training, 
Special  Purpose  Operational  Training,  Line 
Operational  Evaluation. 

m.  AC  120-41,  Criteria  for  Operational 
Approval  of  Airborne  Wind  Shear  Alerting 
and  Flight  Guidance  Systems. 

n.  AC  120-57 A,  Surface  Movement 
Guidance  and  Control  System  (SMGS). 

o.  AC  150/5300-13,  Airport  Design. 

p.  AC  150/5340-lG.  Standards  for  Airport 
Markings. 


q.  AC  150/5340-^C,  bistallation  Details  for 
Runway  Centerline  Touchdown  Zone 
Lighting  Systems. 

r.  AC  150/5340-19,  Taxi  way  Centerline 
Lighting  System. 

s.  AC  150/5340-24,  Runway  and  Taxiway 
Edge  Lighting  System. 

t.  AC  150/5345-28D,  Precision  Approach 
Path  Indicator  (PAPI)  Systems. 

u.  International  Air  Transport  Association 
document,  "Flight  Simulator  Design  and 
Performance  Data  Requirements,"  Fifth 
Edition  (1996). 

V.  AC  25-7,  Flight  Test  Guide  for 
Certification  of  Transport  Category  Airplanes. 

w.  AC  23-8A.  Flight  Test  Guide  for 
Certification  of  Part  23  Airplanes. 

X.  International  Civil  Aviation 
Organization  (ICAO)  Manual  of  Criteria  for 
the  Qualification  of  Flight  Simulators,  First 
Edition,  1994  Doc  9625-AN/938. 

y.  Airplane  Flight  Simulator  Evaluation 
Handbook,  Volume  I  (February,  1995)  and 
Volume  n  (July.  1996).  The  Royal 
Aeronautical  Society,  London,  UK. 

z.  FAA  Publication  FAA-S-8081  series 
(Practical  Test  Standards  for  Airline 
Transport  Pilot  Certificate,  Type  Ratings, 
Commercial  Pilot,  and  Instrument  Ratings). 

End  Information 


4.  Background 


Begin  Information 

a.  In  the  late  1980's  several  regulatory 
authorities  around  the'world,  including  the 
FAA,  published  new  or  revised  documents 
stating  the  requirements  for  the  qualification 
of  flight  simulators  as  applicable  under  their 
respective  country's  rules,  regulations,  and/ 
or  policies.  As  a  result,  those  who  used 
airplane  flight  simulators  to  train  and/or 
check  flightcrew  members  flying  under  more 
than  one  country's  regulatory  authority  found 
themselves  having  to  provide  unique 
documentation  for  each  authority.  With  the 
encouragement  of  persons  from  several  wide- 
ranging  governmental  and  non-governmental 
interests,  the  Flight  Simulation  Group  of  the 
United  Kingdom's  Royal  Aeronautical 
Society  (RAeS)  agreed  to  organize  and 
conduct  two  international  seminars  to  focus 
attention  on  this  situation.  The  result  was  the 
formulation  of  an  RAeS  working  group 
consisting  of  recognized  simulation  experts 
and  regulatory  authority's  representatives 
from  around  the  world.  Utilizing  the  FAA's 
Advisory  Circular  (AC)  12O-40B  document  as 
its  practical  foundation,  this  working  group 
devoted  over  10,000  man-hours  toward  the 
development  of  a  set  of  simulator  evaluation 
criteria  that  was  acceptable  to  all  parties 
involved. 

b.  This  set  of  evaluation  criteria  was 
presented  for  review  and  comment  in  an 
international  conference  hosted  by  RAeS  in 
London  on  January  16  and  17, 1992. 
Following  detailed  explanation  and 
considerable  discussion,  the  conference 
delegates  unanimously  agreed  to  forward 
these  criteria  to  the  International  Civil 
Aviation  Organization  (ICAO), 
recommending  that  ICAO  adopt  these  criteria 
as  appropriate  for  international  flight 
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simulator  evaluation  criteria.  After  reviewing 
this  material,  ICAO  agreed  to  translate  the 
information  into  the  appropriate  language 
necessary  for  ICAO  purposes;  and  the 
resulting  ICAO  dociunent,  "Manual  of 
Criteria  for  the  Qualification  of  Flight 
Simulators,"  1st  Ed.,  1994,  is  available 
through  the  Office  of  the  Secretary  General. 

c.  As  a  primary  participant  in  the 
development  of  the  information  forwarded  to 


the  ICAO  by  the  RAeS,  the  FAA  had  planned 
to  modify  the  criteria  and  standards  used  for 
simulator  evaluation  conducted  under  U.S. 
authority  to  match  this  set  of  internationally 
developed  information.  The  requirements  in 
this  appendix  match  the  ICAO  requirements 
for  the  evaluation  and  qualification  of  the 
highest  two  levels  of  airplane  simulators 
addressed  herein:  i.e.,  the  requirements  for 
Level  C  and  Level  D  simulators  set  out  in  this 


appendix  match  the  requirements  for  ICAO  . 
simulators  at  Level  I  and  Level  II, 
respectively. 

d.  For  information  purposes,  the  following 
is  a  chronological  listing  of  the  documents 
preceding  this  appendix  that  have  addressed 
the  qualification  criteria  for  airplane 
simulator  evaluation  and  qualification  by  the 
FAA,  including  the  effective  dates  of  those 
documents: 


14  CFR  part  121.  appendix  B 01/09/65  to  02/02/70 

AC  121-14  ~ : 12/19/69  to  02/09/76 

AC121-14A  '. 02/09/76  to  10/16/78 

AC121-14B 10/16/78  to  08/29/80 

14  CFR  part  121,  appendix  H  „ - 06/30/80  to  (date  TBD) 

AC121-14C 08/29/80  to  01/31/83 

AC  120-40  .^ 01/31/83  to  07/31/86 

AC12O-40A - 07/31/86  to  07/29/91 

AC120-40B  07/29/91  to  (date  TBD) 


End  Information 


5.  Quality  Assurance  Program 


Begin  Rule  Language  (§  60.5) 

a.  After  [date  6  months  after  the  effective 
date  of  the  final  rule],  no  sponsor  may  use 
or  allow  the  use  of  or  offer  the  use  of  a 
simulator  for  flightcrew  member  training  or 
evaluation  or  for  obtaining  flight  experience 
to  meet  any  requirement  of  14  CFR  chapter 

I  unless  the  sponsor  has  established  and 
follows  a  quality  assurance  (QA)  program, 
acceptable  to  the  NSPM,  for  the  continuing 
surveillance  and  analysis  of  the  sponsor's 
performance  and  effectiveness  in  providing  a 
satisfactory  simulator  for  use  on  a  regular 
basis  as  described  in  this  QPS  appendix. 

b.  The  QA  program  must  provide  a  proems 
for  identifying  deficiencies  in  the  program 
and  for  documenting  how  the  program  will 
be  changed  to  address  these  deficiencies. 

c.  Whenever  the  NSPM  finds  that  the  QA 
program  does  not  adequately  address  the 
procedures  necessary  to  meet  the 
requirements  of  14  CFR  part  60,  the  sponsor 
must,  after  notification  by  the  NSPM,  change 
the  program  so  the  procedures  meet  the 
requirements  of  part  60. 

d.  Each  sponsor  of  a  simulator  must 
identify  to  the  NSPM  and  to  the  TPAA,  by 
name,  one  individual,  who  is  an  employee  of 
the  sponsor,  to  be  the  management 
representative  (MR)  and  the  primary  contact 
point  for  all  matters  between  the  sponsor  and 
the  FAA  regarding  the  qualification  of  that 
simulator  as  provided  for  in  part  60. 

End  Rule  Language  (§60.5) 


Begin  QPS  Requirements 

e.  The  Director  of  Operations  for  a  Part  119 
certificate  holder,  the  Chief  Instructor  for  a 
Part  141  certificate  holder,  or  the  equivalent 
for  a  Part  142  or  Flight  Engineer  School 
sponsor,  must  designate  a  management 
representative  who  has  the  responsibility  and 
authority  to  establish  and  modify  the 
sponsor's  policies,  practices,  and  procedures 
regarding  the  QA  program  for  the  recurring- 


qualification  of,  and  the  day-to-day  use  of, 
each  simulator. 

f.  An  acceptable  Quality  Assurance  (QA) 
Program  must  contain  a  complete,  accurate, 
and  clearly  defined  written  description  of 
and/or  procedures  for — 

(1)  The  method  used  by  management  to 
communicate  the  importance  of  meeting  the 
regulatory  standards  contained  in  Part  60  and 
this  QPS  appendix  and  the  importance  of 
establishing  and  meeting  the  requirements  of 
a  QA  Program  as  defined  in  this  paragraph 

l 

(2)  The  method(s)  used  by  management  to 
determine  that  the  regulatory  standards  and 
the  QA  program  requirements  are  being  met, 
and  if  or  when  not  met,  what  actions  are 
taken  to  correct  the  deficiency  and  prevent 
its  recurrence. 

(3)  The  method  used  by  management  to 
determine  that  the  sponsor  is,  on  a  timely 
and  regular  basis,  presenting  a  qualified 
simulator. 

(4)  The  criteria  for  and  a  definition  or 
description  of  the  workmanship  expected  for 
normal  upkeep,  repair,  parts  replacement, 
modification,  etc.,  on  the  simulator  and  how, 
when,  and  by  whom  such  workmanship  is 
determined  to  be  satisfactorily  accomplished. 

(5)  The  method  used  to  maintain  and 
control  appropriate  technical  and  reference 
docimients,  appropriate  training  records,  and 
other  documents  for — 

(a)  continuing  simulator  qualification;  and 

(b)  the  QA  program. 

(6)  The  criteria  the  sponsor  uses  [e.g., 
training,  experience,  etc.]  to  determine  who 
may  be  assigned  to  duties  of  inspection, 
testing,  and  maintenance  (preventive  and 
corrective)  on  simulators. 

(7)  The  method  used  to  track  inspection, 
testing,  and  maintenance  (preventive  and 
corrective)  on  each  simulator. 

(8)  The  method  used  by  the  sponsor  to 
inform  the  TPAA  in  advance  of  each 
scheduled  NSPM-conducted  evaluation  and 
after  the  completion,  the  results  of  each  such 
evaluation. 

(9)  The  method  used  to  ensure  that 
instructors,  check  airmen,  and  those  who 
conduct  the  daily  preflight,  are  capable  of 
determining  what  circumstance(s) 
constitute(s)  a  discrepancy  regarding  the 
simulator  and  its  operation. 


(10)  The  method  used  to  ensure  that 
instructors,  check  airmen,  and  those  who 
conduct  the  daily  preflight,  record  in  the 
simulator  discrepancy  log  each  simulator 
discrepancy  and  each  missing, 
malfunctioning,  or  inoperative  simulator 
component. 

(11)  The  method  used  to  ensure  that 
instructors  and  check  airmen  are  completely 
and  accurately  logging  the  number  of 
disruptions  and  time  not  available  for 
training,  testing,  checking,  or  for  obtaining 
flight  experience  during  a  scheduled 
simulator  use-period,  including  the  cause(s) 
of  the  disruption. 

(12)  The  method  used  by  the  sponsor  to 
notify  users  of  the  simulator  of  missing, 
malfunctioning,  or  inoperative  components 
that  restrict  the  use  of  the  simulator. 

(13)  The  method  of  recording  NSPM- 
conducted  evaluations  and  other  inspections 
(e.g.,  daily  preflight  inspections,  NASIP 
inspections,  sponsor  conducted  quarterly 
inspections,  etc.],  including  the  evaluation  or 
inspection  date,  test  results,  discrepancies 
and  recommendations,  and  all  corrective 
actions  taken. 

(14)  The  method  for  ensuring  that  the 
simulator  is  configured  the  way  the  airplane 
it  represents  is  configured  and  that  if  the 
configuration  is  authorized  to  be  changed 
that  the  newly  configured  8ystem(8) 
function(s)  correctly. 

(15)  The  method(s)  for: 

(a)  Determining  whether  or  not  proposed 
modifications  of  the  airplane  will  affect  the 
performance,  handling,  or  other  functions  or 
characteristics  of  the  airplane;  and 

(b)  Determining  whether  or  not  proposed 
modifications  of  the  simulator  will  affect  the 
performance,  handling,  or  other  functions  or 
characteristics  of  the  simulator;  and 

(c)  Coordinating  and  communicating  items 
5.  f  (15)(a)  and  (b)  of  this  appendix,  as 
appropriate,  with  the  sponsor's  training 
organization,  other  users  [e.g.,  lease  or 
service  contract  users),  the  "TPAA.  and  the 
NSPM. 

(16)  How  information  found  in  the 
discrepancy  log  is  used  to  correct 
discrepancies  and  how  this  information  is 
used  to  review  and,  if  necessary,  modify 
existing  procedures  for  simulator 
maintenance. 
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(17)  The  method  for  how  and  when 
software  or  hardware  modifications  are 
accomplished  and  tracked,  documenting  all 
changes  made  from  the  initial  submission. 

(18)  The  method  used  for  determining  that 
the  simulator  meets  appropriate  standards 
each  day  that  it  is  used. 

(19)  The  method  for  acquiring  independent 
feedback  regarding  simulator  operation  (from 
persons  recently  completing  training, 
evaluation,  or  obtaining  flight  experience; 
instructors  and  check  airmen  using  the 
simulator  for  training,  evaluation  or  flight 
experience  sessions:  and  simulator 
technicians  and  maintenance  personnel) 
including  a  description  of  the  process  for 
addressing  these  comments. 

(20)  How  devices  used  to  test,  measure, 
and  monitor  correct  simulator  operation  are 
calibrated  and  adjusted  for  accuracy, 
including  traceability  of  that  accuracy  to  a 
recognized  standard,  and  how  these  devices 
are  maintained  in  good  operating  condition. 

(21)  How,  by  whom,  and  how  frequently 
internal  audits  of  the  QA  program  are 
conducted  and  where  and  how  the  results  of 
such  audits  are  maintained  and  reported  to 
Responsible  Management,  the  NSPM,  and  the 
TPAA.  ^         j 

End  QPS  Requiremehts 


Begin  Information 

g.  Additional  Information. 

(1)  In  addition  to  speciHcaily  designated 
QA  evaluations,  the  NSPM  will  evaluate  the 
sponsor's  QA  program  as  part  of  regularly 
scheduled  recurrent  simulator  evaluations 
and  no-notice  simulator  evaluations,  focusing 
in  part  on  the  effectiveness  and  viability  of 
the  QA  program  and  its  contribution  to  the 
overall  capability  of  the  simulator  to  meeting 
the  requirements  of  14  CFR  part  60. 

(2)  The  sponsor,  through  the  MR,  may 
delegate  duties  associated  with  maintaining 
the  qualification  of  the  simulator  [e.g.. 
corrective  and  preventive  maintenance, 
scheduling-for  and  the  conducting  of  tests 
and/or  inspections,  functional  preflight 
checks,  etc.]  but  retains  the  responsibility 
and  authority  for  the  day-to-day  qualification 
and  quality  of  the  simulator.  One  person  may 
serve  in  this  capacity  for  more  than  one 
simulator,  but  one  simulator  would  not  have 
more  than  one  person  serving  in  this 
capacity. 

(3)  Should  a  sponsor  include  a  "foreign 
simulator"  (i.e..  one  maintained  by  a  non-US 
certificate  holder)  under  their  sponsorship, 
the  sponsor  remains  responsible  for  the  QA 
program  for  that  simulator.  However,  if  that 
foreign  simulator  is  maintained  under  a  QA 
program  accepted  by  that  foreign  regulatory 
authority  and  that  authority  and  the  NSPM 
have  agreed  to  accept  each  other's  QA 
programs  [e.g..  the  Joint  Aviation  Authorities, 
)AA,  of  Europe),  the  sponsor  will  be  required 
only  to  perform  an  "external  audit"  of  the 
non-US  certificate  holder's  compliance  with 
the  accepted  foreign  QA  program,  with  the 
results  of  that  audit  submitted  to  and 
accepted  by  the  NSPM. 

End  Inibnnation 


6.  Sponsor  Qualification  Requirements 


Begin  Rule  Language  (§  60.7) 

a.  A  person  is  eligible  to  apply  to  be  a 
sponsor  of  a  simulator  if  the  following 
conditions  are  met: 

(1)  The  person  holds,  or  is  an  applicant  for, 
a  certificate  under  part  119,  141,  or  142  of  14 
CFR  chapter  I;  or  holds,  or  is  an  applicant  for, 
an  approved  flight  engineer  course  in 
accordance  with  part  63  of  14  CFR  chapter 

I. 

(2)  The  simulator  will  be  used,  or  will  be 
offered  for  use,  in  the  sponsor's  FAA- 
approved  flight  training  program  for  the 
airplane  being  simulated  as  evidenced  in  a 
request  for  evaluation  submitted  to  the  NSPM 
through  the  TPAA. 

b.  A  person  is  a  sponsor  of  the  simulator 
if  the  following  conditions  are  met: 

(1)  The  person  is  a  certificate  holder  under 
part  119, 141,  or  142  of  14  CFR  chapter  I  or 
has  an  approved  fiight  engineer  course  in 
accordance  with  part  63  of  14  CFR  chapter 

I. 

(2)  The  person  has  operations 
specifications  authorizing  the  use  of  the 
airplane  type  being  simulated  by  the 
simulator  or  has  training  specifications  or  a 
course  of  training  authorizing  the  use  of  a 
simulator  for  that  airplane  type. 

(3)  The  person  has  an  approved  quality 
assurance  program  in  accordance  with  §60.5. 

(4)  The  NSPM  has  approved  the  person  as 
the  sponsor  of  the  simulator  and  that 
approval  has  not  been  withdrawn  by  the 
FAA. 

c.  A  person  continues  to  be  a  sponsor  of 
a  simulator,  if  the  following  conditions  are 
met: 

(1)  Beginning  12  calendar  months  after  the 
initial  qualification  and  every  12  calendar 
months  thereafter,  the  simulator  must  have 
been  used  within  the  sponsor's  FAA- 
approved  flight  training  program  for  the 
airplane  type  for  a  minimum  of  600  hours. 

(2)  The  use  of  the  simulator  described  in 
paragraph  (c)(1)  of  this  section  must  be 
dedicated  to  meeting  the  requirements  of 
parts  61,  63,  91,  121,  or  135  of  14  CFR 
chapter  I. 

(3)  If  the  use  requirements  of  paragraphs 
(c)(1)  and  (2)  of  this  section  are  not  met,  the 
person  will  continue  to  sponsor  the  simulator 
on  a  provisional  basis  for  a  period  not  longer 
than  12  calendar  months;  and — 

(a)  If  the  simulator  is  used  as  described  in 
paragraphs  (c)(1)  and  (2)  of  this  section 
within  this  additional  12  calendar  month 
period,  the  provisional  status  will  be 
removed  and  regular  sponsorship  resumed; 
or 

(b)  If  the  simulator  is  not  used  as  described 
in  paragraphs  (c)(1)  and  (2)  of  this  section 
within  the  additional  12  calendar  month 
period,  the  simulator  is  not  qualified  and  the 
spuiisor  will  not  be  eligible  to  apply  to 
sponsor  that  simulator  for  at  least  12  calendar 
months. 

End  Rule  Language  (§60.7) 


7.  Additional  Responsibilities  of  the  Sponsor 


Begin  Rule  Language  (§  60.9) 

a.  The  sponsor  must  not  allow  the 
simulator  to  be  used  for  flightcrew  member 
training  or  evaluation  or  for  attaining  flight 
experience  for  the  flightcrew  member  to  meet 
any  of  the  requirements  under  14  CFR 
chapter  I  unless  the  sponsor,  upon  request, 
allows  the  NSPM  to  inspect  immediately  the 
simulator,  including  all  records  and 
documents  relating  to  the  simulator,  to 
determine  its  compliance  with  14  CFR  part 
60. 

b.  The  sponsor  must,  for  each  simulator — 

(1)  Establish  a  mechanism  for  the  following 
persons  to  provide  comments  regarding  the 
simulator  and  its  operation  and  provide  for 
receipt  of  those  comments: 

(a)  Flightcrew  members  recently 
completing  training  or  evaluation  or  recently 
obtaining  flight  experience  in  the  simulator; 

(b)  Instructors  and  check  airmen  using  the 
simulator  for  training,  evaluation,  or  flight 
experience  sessions;  and 

(c)  Simulator  technicians  and  maintenance 
personnel  performing  work  on  the  simulator. 

(2)  Examine  each  comment  received  under 
paragraph  (b)(1)  of  this  section  for  content 
and  importance  and  take  appropriate  action. 

(3)  Maintain  a  liaison  with  the 
manufactiu^r  of  the  airplane  being  simulated 
by  the  simulator  to  ^cilitate  compliance  with 
§  60.13(f)  when  necessary. 

(4)  Post  in  or  adjacent  to  the  simulator  the 
Statement  of  Qualification  issued  by  the 
NSPM. 

End  Rule  Language  (§60.9) 


8.  Simulator  Use 

Begin  Rule  Language  (§  60.11) 

No  person  may  use  or  allow  the  use  of  or 
offer  the  use  of  a  simulator  for  meeting 
training,  evaluation,  or  flight  experience    ~ 
requirements  of  14  CFR  chapter  I  for 
flightcrew  member  certification  or 
qualification  unless,  in  accordance  with  the 
QPS  for  the  specific  device  "-a.  It  has  a  single 
sponsor  who  is  qualified  under  §  60.9.  The 
sponsor  may  arrange  with  another  person  for 
services  of  document  preparation  and 
presentation,  as  well  as  simulator  inspection, 
maintenance,  repair,  and  servicing;  however, 
the-sponsor  remains  responsible  for  ensuring 
that  ihese  functions  are  conducted  in  a 
manner  and  with  a  result  of  continually 
meeting  the  requirements  of  14  CFR  part  60. 
b.  It  is  qualified  as  described  in  the  Statement 
of  Qualification  that  is  required  to  be  posted 
pursuant  to  §  60.9(b)(4)  — 

(1)  For  the  make,  model,  and  series  of 
airplane;  and 

(2)  For  all  tasks  and  configurations,  c.  It 
remains  qualified,  through  satisfactory 
inspection,  recurrent  evaluations, 
appropriate  maintenance,  and  use 
requirements  in  accordance  with  14  CFR  part 
60  and  the  appropriate  QPS.  d.  Its  software 
and  active  programming  used  during  the 
training,  evaluation,  or  flight  experience  is    ^ 
the  same  as  the  software  and  active 
programming  that  was  evaluated  by  the 
NSPM, 
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End  Rule  Language  (§60.11) 


Begin  QPS  Requirements 

e.  Only  those  simulators  that  are  used  by 
a  certificate  holder  (as  defined  for  use  in  Part 
60  and  this  QPS  appendix)  will  be  evaluated 
by  the  NSPM.  However,  other  simulator 
evaluations  may  be  conducted  on  a  case-by- 
case  Basis  as  the  Admiiiistrator  deems 
appropriate,  but  only  in  accordance  with 
applicable  agreements. 


End  QPS  Requirements 


Begin  Information 

f.  Each  simulator  must  be  evaluated  as 
completely  as  possible.  To  ensure  a  thorough 
and  uniform  evaluation,  each  simulator  is 
subjected  to  the  performance  demonstrations 
in  attachment  1,  the  objective  tests  listed  in 
attachment  2,  and  the  subjective  tests  listed 
in  attachment  3  of  this  appendix.  The 
evaluation(s)  described  in  this  paragraph  f 
will  include,  but  not  necessarily  be  limited 
to  the  following,  as  appropriate,  for  the 
qualification  level  of  the  simulator: 

(1)  Aerodynamic  responses,  including 
longitudinal  and  lateral-directional  control 
responses  (see  attachment  2  of  this 
appendix); 

(2)  Performance  in  authorized  portions  of 
the  simulated  airplane's  operating  envelope, 
to  include  tasks  suitable  to  the  NSPM  in  the 
areas  of  ground  operations,  takeoff,  climb, 
cruise,  descent,  approach,  and  landing  as 
well  as  abnormal  and  emergency  operations 
(see  paragraph  23  and  attachment  2  of  this 
appendix); 

(3)  Control  checks  (see  attachment  1  and 
attachment  2  of  this  appendix): 

(4)  Cockpit  configuration  (see  attachment  1 
of  this  appendix); 

(5)  Pilot,  flight  engineer,  and  instructor 
station  functions  checks  (see  attachment  1 
and  attachment  3  of  this  appendix); 

(6)  Airplane  systems  and  sub-systems  (as 
appropriate)  as  compared  to  the  airplane 
simulated  (see  attachment  1  and  attachment 
3  of  this  appendix); 

(7)  Simulator  systems  and  sub-systems, 
including  force  cueing  (motion),  visual,  and 
aural  (sound)  systems,  as  appropriate  (see 
attachment  1  and  attachment  2);  and 

(8)  Certain  additional  requirements, 
depending  upon  the  complexity  of  the 
simulator  qualification  level  sought, 
including  equipment  or  circumstances  that 
may  become  hazardous  to  the  occupants.  The 
sponsor  may  be  subject  to  Occupational 
Safety  and  Health  Administration 
requirements. 

g.  The  NSPM  administers  the  objective  and 
subjective  tests,  which  includes  an 
examination  of  functions.  The  tests  include 

a  qualitative  assessment  of  the  simulator  by 
an  NSP  pilot.  The  NSP  evaluation  team 
leader  may  assign  other  qualified  personnel 
to  assist  in  accomplishing  the  functions 
examination  and/or  the  objective  and 
subjective  tests  performed  during  an 
evaluation  when  required. 

(1)  Objective  tests  are  used  to  compare 
simulator  and  airplane  data  objectively  to 
ensure  that  the  simulator  performance  and 


handling  qualities  are  within  specified 
tolerances. 
(2)  Subjective  tests  provide  a  basis  for: 

(a)  Evaluating  the  capability  of  the 
simulator  to  perform  over  a  typical 
utilization  period; 

(b)  Determining  that  the  simulator 
satisfactorily  meets  the  appropriate  training/ 
testing/checking  objectives  and  competently 
simulates  each  required  maneuver, 
procedure,  or  task;  and 

(c)  Verifying  correct  operation  of  the 
simulator  controls,  instruments,  and  systems. 

h.  The  tolerances  for  the  test  parameters 
listed  in  attachment  2  of  this  appendix  are 
the  maximum  acceptable  to  the  NSPM  for 
simulator  validation  and  are  not  to  be 
confused  with  design  tolerances  specified  for 
simulator  manufacture.  In  making  decisions 
regarding  tests  and  test  results,  the  NSPM 
relies  on  the  use  of  operational  and 
engineering  judgment  in  the  application  of 
data  (including  consideration  of  the  way  in 
which  the  flight  test  was  flown  and  way  the 
data  was  gathered  and  applied)  data 
presentations,  and  the  applicable  tolerances 
for  each  test. 

i.  In  addition  to  the  scheduled  recurrent 
evaluation  (see  paragraph  14),  each  simulator 
is  subject  to  evaluations  conducted  by  the 
NSPM  at  any  time  with  no  prior  notification 
to  the  sponsor.  Such  evaluations  would  be 
accomplished  in  a  normal  manner  [i.e., 
requiring  exclusive  use  of  the  simulator  for 
the  conduct  of  objective  and  subjective  tests 
and  an  examination  of  functions)  if  the 
simulator  is  not  being  used  for  flightcrew 
member  training,  testing,  or  checking. 
However,  if  the  simulator  were  being  used, 
the  evaluation  would  be  conducted  in  a  non- 
exclusive manner.  This  non-exclusive 
evaluation  will  be  conducted  by  the 
simulator  evaluator  accompanying  the  check 
airman,  instructor.  Aircrew  Program 
Designee  (APD),  or  FAA  inspector  aboard  the 
simulator  along  with  the  student(s)  and 
observing  the  operation  of  the  simulator 
during  the  training,  testing,  or  checking 
activities.  While  the  intent  is  to  observe  the 
operation  and  interaction  of  the  device  and 
not  the  check  airman,  instructor,  APD,  FAA 
inspector,  or  student(s),  the  simulator 
evaluator  is  a  qualified  FAA  operations 
inspector  and  must,  without  question,  report 
any  obvious  lack  of  proficiency  to  the 
appropriate  POI  or  "TCPM. 

End  Information 


9.  Simulator  Objective  Data  Requirements 


Begin  Rule  Language  (§  60.13) 

a.  Except  as  provided  in  paragraphs  (b)  and 
(c)  of  this  section,  for  the  purposes  of 
validating  simulator  performance  and 
handling  qualities  during  evaluation  for 
qualification,  the  sponsor  must  submit  the 
airplane  manuf)Bu:tiu«r's  flight  test  data  to  the 
NSPM. 

b.  The  sponsor  may  submit  flight  test  data 
from  a  source  in  addition  to  or  independent 
of  the  airplane  manufacturer's  data  to  the 
NSPM  in  support  of  a  simulator  qualification, 
but  only  if  this  data  is  gathered  and 
developed  by  that  source  in  accordance  with 


flight  test  methods,  including  a  flight  test 
plan,  as  described  in  the  appropriate  QPS. 

c.  The  sponsor  may  submit  alternative  data 
acceptable  to  the  NSPM  for  consideration, 
approval  and  possible  use  in  particular 
applications  for  simulator  qualification. 

d.  Data  or  other  material  or  elements  must 
be  submitted  in  a  form  and  manner 
acceptable  to  the  NSPM. 

e.  The  NSPM  may  require  additional  flight 
testing  to  support  certain  simulator 
qualification  requirements. 

f.  When  a  simulator  sponsor  learns,  or  is 
advised  by  an  airplane  manufacturer  or 
supplemental  type  certificate  (STC)  holder, 
that  an  addition  to,  an  amendment  to,  or  a 
revision  of  the  data  used  to  program  and 
operate  a  simulator  used  in  the  sponsor's- 
training  program  is  available,  the  sponsor 
must  immediately  notify  the  NSPM. 

End  Rule  Language  (|  60.13) 


Begin  QPS  Requirements 

g.  Flight  test  data  used  to  validate 
simulator  performance  and  handling 
qualities  must  have  been  gathered  in 
accordance  with  a  flight  test  program 
containing  the  following: 

(1)  A  flight  test  plan,  that  contains: 

(a)  The  required  maneuvers  and 
procedures. 

(b)  For  each  maneuver  or  procedure^ 
(i)  The  procedures  and  control  input  the 

flight  test  pilot  and/or  engineer  are  to  use. 

(ii)  The  atmospheric  and  enviroiunental 
conditions. 

(iii)  The  initial  flight  conditions. 

(iv)  The  airplane  configiu^tion,  including 
weight  and  center  of  gravity. 

(v)  The  data  that  is  to  be  gathered. 

(vi)  Any  other  appropriate  factors. 

(2)  Appropriately  qualified  flight  test 
personnel.  ^ 

(31)  An  understanding  of  the  accuracy  of 
the  data  to  be  gathered. 

(4)  Appropriate  and  sufficient  data 
acquisition  equipment  or  system(s), 
including  appropriate  data  reduction  and 
analysis  methods  and  techniques,  as  would 
be  acceptable  to  the  FAA's  Aircraft 
Certification  Service. 

(5)  Calibration  of  data  acquisition 
equipment  and  airplane  pbrformance 
instrumentation  must  be  current  and 
traceable  to  a  recognized  standard. 

h.  The  data  presented,  regardless  of  source, 
must  be  presented: 

(1)  In  a  format  that  supports  the  flight 
simulator  validation  process; 

(2)  In  a  maimer  that  is  clearly  readable  and 
anndtated  correctly  and  completely; 

(3)  With  resolution  sufficient  to  determine 
compliance  with  the  tolerances  set  forth  in 
attachment  2  of  this  appendix; 

(4)  With  any  necessary  guidance 
information  provided;  and 

(5)  Without  alteration,  adjustments,  or  bias; 
however  the  data  ma/be  re-scaled,  digitized, 
or  otherwise  manipulated  to  fit  the  desired 
presentation. 

i.  After  completion  of  any  additional  flight 
test,  a  flight  test  report  must  be  submitted  in 
support  of  the  objective  data.  The  report  must 
contain  sufficient  data  and  rationale  to 
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support  qualification  of  the  simulator  at  the 
level  requested. 

End  QPS  Requirements 


Begin  Information 

j.  Any  necessary  data  and  the  flight  test 
plan  should  be  reviewed  with  the  NSP  staff 
well  in  advance  of  commencing  the  flight 
test. 

End  Information       i 


10.  Special  Equipment  and  Personnel 
Requirements  for  Qualification  of  the 
Simulator 


Begin  Rule  Language  (§  60.14) 

a.  When  notified  by  the  NSPM,  the  sponsor 
must  make  available  all  special  equipment 
and  specifically  qualified  personnel  needed 
to  accomplish  or  assist  in  the 
accomplishment  of  tests  during  initial, 
recurrent,  or  spyecial  evaluations. 

End  Rule  Language  (§  60.14) 


Begin  Infprmation 

b.  Examples  of  a  special  evaluation  would 
be  an  evaluation  conducted  at  the  request  of 
the  TPAA  or  as  a  result  of  comments  received 
from  users  of  the  simulator  that,  upon 
analysis  and  confirmation,  might  cause  a 
question  as  to  the  continued  qualification  or 
use  of  the  simulator. 

c.  The  NSPM  will  notify  the  sponsor  at 
least  24  hours  in  advance  of  the  evaluation 
if  special  equipment  or  personnel  will  be 
required  to  conduct  the  evaluation.  Examples 
of  special  equipment  include  spot 
photometers,  flight  control  measurement 
devices,  sound  analyzer,  etc.  Examples  of 
special  personnel  would  be  those  specifically 
qualified  to  install  or  use  any  special 
equipment  when  its  use  is  required. 

End  Information 


11.  Initial  (and  Upgrade)  Qualification 
Requirements 

\ 

Begin  Rule  Language  (§  60.15) 

a.  For  each  simulator,  the  sponsor  must 
submit  a  request  through  the  TPAA  to  have 
the  NSPM  evaluate  the  simulator  for  initial 
qualification  at  a  specific  level.  The  request 
must  be  submitted  in  the  form  and  manner 
described  in  the  appropriate  QPS. 

b.  The  request  must  include  all  of  the 
following: 

(1)  A  statement  that  the  simulator  meets  all 
of  the  applicable  provisions  of  14CFR.  part 
60. 

(2)  A  statement  that  the  sponsor  has 
established  a  procedure  to  verify  that  the 
configuration  of  hardware  and  software 
present  during  the  evaluation  for  initial 
qualification  will  be  maintained,  except 
where  modified  as  authorized  in  §60.23.  The 
statement  must  include  a  description  of  the 
procedure. 


(3)  A  statement  signed  by  at  least  one  pilot 
who  meets  the  requirements  of  paragraph  c 
of  this  section  asserting  that  each  pilot  so 
approved  has  determined  that  the  following 
requirements  have  been  met: 

(a)  The  simulator  systems  and  sub-systems 
function  equivalently  to  those  in  the 
airplane. 

(b)  The  performance  and  flying  qualities  of 
the  simulator  are  equivalent  to  those  of  the 
airplane. 

(c)  The  cockpit  configuration  conforms  to 
the  configuration  of  the  airplane  make, 
model,  and  series  being  simulated. 

(4)  A  list  of  all  of  the  operations  tasks  or 
simulator  systems  in  the  subjective  test 
attachment  of  the  appropriate  QPS  for  which 
the  simulator  has  not  been  subjectively  tested 
(e.g.,  circling  approaches,  windshear  training, 
etc.)  and  for  which  qualification  is  not 
sought. 

(5)  A  qualification  test  guide  (QTG)  that 
includes  all  of  the  following: 

(a)  Objective  data  obtained  from  airplane 
testing  or  another  approved  source. 

(b)  Correlating  objective  test  results 
obtained  from  the  performance  of  the 
simulator  as  prescribed  in  the  appropriate 
QPS. 

(c)  The  general  simulator  performance  or 
demonstration  results  prescribed  in  the 
appropriate  QPS. 

(d)  A  description  of  the  equipment 
necessary  to  perform  the  evaluation  for  initial 
qualification  and  the  recurrent  evaluations 
for  continuing  qualification. 

c.  The  pilot  or  pilots  who  make  the 
statement  required  by  paragraph  (b)(3)  of  this 
section  must — 

(1)  Be  designated  by  the  sponsor: 

(2)  Be  approved  by  the  TPAA:  and 
-     (3)  Be  qualified  in — 

(a)  The  airplane  being  simulated;  or 

(b)  For  airplane  types  not  yet  issued  a  type 
certificate,  an  airplane  type  similar  in  size 
and  configuration. 

d.  The  subjective  tests  that  form  the  basis 
for  the  statements  described  in  paragraph 
(b)(3)  of  this  section  and  the  objective  tests 
referenced  in  paragraph  (b)(5)  of  this  section 
must  be  accomplished  at  the  sponsor's 
training  facility  except  as  provided  for  in  the 
appropriate  QPS. 

e.  The  person  seeking  to  qualify  the 
simulator  must  provide  the  NSPM  access  to 
the  simulator  for  the  length  of  time  necessary 
for  the  NSPM  to  complete  the  required 
evaluation  of  the  simulator  for  initial 
qualification,  which  includes  the  conduct 
and  evaluation  of  objective  and  subjective 
tests,  including  general  simulator 
requirements,  as  described  in  the  appropriate 
QPS,  to  determine  that  the  simulator  meets 
the  standards  in  that  QPS. 

f.  When  the  simulator  passes  an  evaluation 
for  initial  qualification,  the  NSPM  issues  a 
Statement  of  Qualification  that  includes  all  of 
the  following: 

(1)  Identification  of  the  sponsor. 

(2)  Identification  of  the  make,  model,  and 
series  of  the  airplane  being  simulated. 

(3)  Identification  of  the  configuration  of  the 
airplane  being  simulated  (e.g.,  engine  model 
or  models,  flight  instruments,  navigation  or 
other  systems,  etc.). 

(4)  A  statement  that  the  simulator  is 
qualified. 


(5)  Identification  of  the  qualification  level 
of  the  simulator. 

(6)  A  list  of  all  of  the  operations  tasks  or 
simulator  systems  in  the  subjective  test 
attachment  of  the  appropriate  QPS  for  which 
the  simulator  has  not  been  subjectively  tested 
and  for  which  the  simulator  is  not  qualified 
(e.g.,  circling  approaches,  windshear  training, 
etc.). 

g.  After  the  NSPM  completes  the 
evaluation  for  initial  qualification,  the 
sponsor  must  update  the  QTG,  with  the 
results  of  the  F  AA-witnessed  tests  and 
demonstrations  together  with  the  results  of 
all  the  objective  tests  and  demonstrations 
described  in  the  appropriate  QPS. 

h.  Upon  issuance  of  the  Statement  of 
Qualification  the  updated  QTG  becomes  the 
MQTG  and  must  then  be  made  available  to 
the  FAA  upon  request. 

End  Rule  Language  (§60.15) 


Begin  QPS  Requirements 

i.  The  QTG  described  in  paragraph  ll.b.(4) 
of  this  appendix,  must  provide  the 
documented  proof  of  compliance  with  the 
simulator  objective  tests  in  attachment  2  of 
this  appendix. 

j.  The  QTG  is  prepared  and  submitted  by 
the  sponsor,  or  the  sponsor's  agent  on  behalf 
of  the  sponsor,  through  the  TPAA  to  the 
NSPM  for  review  and  approval,  and  must 
include,  for  each  objective  test: 

(1)  Parameters,  tolerances,  and  flight 
conditions; 

(2)  Pertinent  and  complete  instructions  for 
the  conduct  of  automatically  and  manually 
conducted  tests; 

(3)  A  means  of  comparing  the  simulator's 
test  results  to  the  objective  data; 

(4)  Statements  of  how  a  particular  test  was 
accomplished  or  that  certain  requirements 
have  been  met  (see  attachments  to  this 
appendix  for  additional  information); 

(5)  Other  information  appropriate  to  the 
qualification  level  of  the  simulator. 

k.  The  QTG  described  in  paragraph  ll.b.(4) 
of  this  appendix,  must  include  the  following: 

(1)  A  QTG  cover  page  with  sponsor  and 
FAA  approval  signature  blocks  (see 
Attachment  5,  Figure  2?  for  a  sample  QTG 
cover  page). 

(2)  A  recurrent  evaluation  schedule 
requirements  page — to  be  used  by  the  NSPM 
to  establish  and  record  the  frequency  with 
which  recurrent  evaluations  must  be 
conducted  and  any  subsequent  changes  that 
may  be  determined  by  the  NSPM.  See 
Attachment  5,  Figure  4,  for  a  sample 
Recurrent  Evaluation  Schedule  Requirements 
page. 

(3)  A  simulator  information  page  that 
provides  the  information  listed  in  this 
paragraph  k.(3)  (see  Attachment  5,  Figure  3, 
for  a  sample  simulator  information  page).  For 
convertible  simulators,  a  separate  page  is 
submitted  for  each  configuration  of  the 
simulator. 

(a)  The  sponsor's  simulator  identification 
number  or  code. 

(b)  The  airplane  model  and  series  being 
simulated. 

(c)  The  aerodynamic  data  revision  number 
or  reference. 
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(d)  The  engine  model(s)  and  its  data 
revision  number  or  reference. 

(e)  The  flight  control  tiata  revision  number 
or  reference. 

(f)  The  flight  management  system 
identification  and  revision  level. 

(g)  The  simulator  model  and  manufacturer, 
(h)  The  date  of  simulator  manufacture. 

Q)  The  simulator  computer  identification, 
(j)  The  visual  system  model  and 
manufacturer,  including  display  type. 

(k)  The  motion  system  type  and 
.  manufacturer,  including  degrees  of  freedom. 

(4)  A  Table  of  Contents. 

(5)  A  log  of  revisions  and  a  list  of  effective 
pages. 

(6)  The  source  data. 

(7)  A  glossary  of  terms  and  symbols  used 
(including  sign  conventions  and  units). 

(8)  Statements  of  compliance  and 
capability  (SOC's)  with  certain  requirements. 
SOC's  must  provide  references  to  the  sources 
of  information  for  showing  the  capability  of 
the  simulator  to  comply  with  the 
requirement,  a  rationale  explaining  how  the 
referenced  material  is  used,  mathematical 
equations  and  parameter  values  used,  and  the 
conclusions  reached;  i.e.  that  the  simulator 
complies  with  the  requirement.  Refer  to  the 
"Additional  Details"  column  in  attachment 
1,  "Simulator  Standards,"  or  in  the  "Test 
Details"  column  in  attachment  2,  "Simulator 
Objective  Tests,"  to  see  when  SOC's  are 
required. 

(9)  Recording  procedures  or  equipment 
required  to  accomplish  the  objective  tests. 

(10)  The  following  information  for  each 
objective  test  designated  in  attachment  2,  as 
applicable  to  the  qualification  level  sought: 

(a)  Name  of  the  test. 

(b)  Objective  of  the  test. 

(c)  Initial  conditions. 

(d)  Manual  test  procedures. 

(e)  Automatic  test  procedures  (if 
applicable). 

(f)  Method  for  evaluating  simulator 
objective  test  results. 

(g)  List  of  all  parameters  driven  or 
constrained  during  the  automatically 
conducted  test(s). 

(h)  List  of  all  parameters  driven  or 
constrained  during  the  manually  conducted 
test(s). 

(i)  Tolerances  for  relevant  parameters. 

(j)  Source  of  Airplane  Test  Data  (document 
and  page  number). 

(k)  Copy  of  the  Airplane  Test  Data  (if 
located  in  a  separate  binder,  a  cross  reference 
for  the  identification  and  page  number  for 
pertinent  data  location  must  be  provided). 

(I)  Simulator  Objective  Test  Results  as 
obtained  by  the  sponsor.  Each  test  result 
must  reflect  the  date  completed  and  must  be 
clearly  labeled  as  a  product  of  the  device 
being  tested. 

1.  Form  and  manner  of  presentation  of 
objective  test  results  tn  the  QTG: 

(1)  The  sponsor's  simulator  test  results 
must  be  recorded  in  a  manner,  acceptable  to 
the  NSPM,  that  will  allow  easy  comparison 
of  the  simulator  test  results  to  airplane  test 
data  (e.g.,  use  of  a  multi-channel  recorder, 
line  printer,  cross  plotting,  overlays, 
transpariencies,  etc.). 

(2)  Simulator  results  must  be  labeled  using 
terminology  common  to  airplane  parameters 


as  opposed  to  computer  software 
identifications. 

(3)  Airplane  data  documents  included  in  a 
Q'TG  may  be  photographically  reduced  only 
if  such  reduction  will  not  alter  the  graphic 
scaling  or  cause  difficulties  in  scale 
interpretation  or  resolution. 

(4)  Scaling  on  graphical  presentations  must 
provide  the  resolution  necessary  to  evaluate 
the  parameters  shown  in  attachment  2  of  this 
appendix. 

(5)  For  tests  involving  time  histories,  flight 
test  data  sheets  (or  transparencies  thereof) 
and  simulator  test  results  must  be  clearly 
marked  with  appropriate  reference  points  to 
ensure  an  accurate  comparison  between 
simulator  and  airplane  with  respect  to  time. 
Time  histories  recorded  via  a  line  printer  are 
to  be  clearly  identified  for  cross-plotting  on 
the  airplane  data.  Over-plots  must  not 
obscure  the  reference  data. 

m.  The  sponsor  may  elect  to  complete  the 
QTG  objective  tests  at  the  manufacturer's 
facility.  Tests  performed  at  this  location  must 
be  conducted  after  assembly  of  the  simulator 
has  been  essentially  completed,  the  systems 
and  sub-systems  are  functional  and  operate 
in  an  interactive  manner,  and  prior  to  the 
initiation  of  disassembly  for  shipment.  The 
sponsor  must  substantiate  simulator 
performance  at  the  sponsor's  training  facility 
by  repeating  a  representative  sampling  of  all 
the  objective  tests  in  the  QTG  and  submitting 
these  repeated  test  results  to  the  NSPM.  This 
sample  must  consist  of  at  least  one-third  of 
the  QTG  objective  tests.  The  QTG  must  be 
clearly  annotated  to  indicate  when  and 
where  each  test  was  accomplished. 

n.  The  sponsor  may  elect  to  complete  the 
subjective  tests  at  the  manufacturer's  facility. 
Tests  performed  at  this  location  will  be 
conducted  after  assembly  of  the  simulator 
has  been  essentially  completed,  the  systems 
and  sub-systems  are  functional  and  operate 
in  an  interactive  manner,  and  prior  to  the 
initiation  of  disassembly  for  shipment.  The 
sponsor  must  substantiate  simulator 
performance  at  the  sponsor's  training  facility 
by  having  the  pilot(s)  who  performed  these 
tests  originally  (or  similarly  qualified 
pilot(s)),  repeat  a  representative  sampling  of 
these  subjective  tests  and  submit  a  statement 
to  the  NSPM  that  the  simulator  has  not 
changed  from  the  original  determination.  The 
report  must  clearly  indicate  when  and  where 
these  repeated  tests  were  completed,  but 
need  not  take  more  than  one  normal 
simulator  period  (e.g..  4  to  8  hours)  to 
complete.        . 

o.  The  sponsor  must  maintain  a  copy  of  the 
MQTG  at  the  simulator  location.  After  [date 
6  years  frtim  the  effective  date  of  the  final 
rule]  all  MQTG's,  regardless  of  initial 
qualification  date  of  the  simulator,  must  be 
available  in  an  electronic  format,  acceptable 
to  the  NSPM.  The  electronic  MQTG  must 
include  all  objective  data  obtained  from 
airplane  testing,  or  another  approved  source 
(reformatted  or  digitized),  together  with 
correlating  objective  test  results  obtained 
from  the  performance  of  the  simulator 
(reformatted  or  digitized)  as  prescribed  in 
this  appendix,  the  general  simulator 
performance  or  demonstration  results 
(reformatted  or  digitized)  prescribed  in  this 
appendix,  and  a  description  of  the  equipment 


necessary  to  perform  the  evaluation  for  initial 
qualification  and  the  recurrent  evaluations 
for  continuing  qualification.  This  electronic 
MQTG  must  include  the  original  airplane 
flight  test  data  used  to  validate  simulator 
performance  and  handling  qualities  in  either 
the  original  digitized  format  irom  the  data 
supplier  or  an  electronic  scan  of  the  original 
flight  test  time-history  plots  that  were 
provided  by  the  data  supplier.  An  electronic 
copy  of  MQTG  must  be  provided  to  the 
NSPM.  « 

End  QPS  Requirements 


Begin  Information 

p.  Problems  with  objective  test  results  are 
handled  according  to  the  following: 

(1)  If  a  problem  with  an  objective  test  result 
is  detected  by  the  NSP  evaluation  team 
during  an  evaluation,  the  test  may  be 
repeated  and/or  the  QTG  may  be  amended. 

(2)  If  it  is  determined  that  the  results  of  an 
objective  test  do  not  support  the  level 
requested  but  do  support  a  lower  level,  the 
NSPM  may  qualify  the  simulator  at  that 
lower  level.  For  example,  if  a  Level  D 
evaluation  is  requested  and  the  simulator 
fails  to  meet  sound  test  tolerances,  it  could 
be  qualified  at  Level  C. 

q.  After  the  NSPM  issues  a  statement  of 
qualification  to  the  sponsor  when  a  simulator 
is  successfully  evaluated,  the  simulator  is 
recommended  to  the  TPAA,  who  will 
exercise  authority  on  behalf  of  the 
Administrator  in  approving  the  simulator  in 
the  appropriate  airplane  flight  training 
program. 

r.  Under  normal  circumstances,  the  NSPM 
establishes  a  date  for  the  initial  or  upgrade 
evaluation  within  ten  (10)  working  days  after 
determining  that  a  complete  QTG  is 
acceptable.  Unusual  circumstances  may 
warrant  establishing  an  evaluation  date 
before  this  determination  is  made;  however, 
once  a  schedule  is  agreed  to,  any  slippage  of 
the  evaluation  date  at  the  sponsor's  request 
may  result  in  a  significant  delay,  perhaps  45 
days  or  more,  in  rescheduling  and 
completing  the  evaluation.  A  sponsor  may 
conimit  to  an  initial  evaluation  date  under 
this  early  process,  in  coordination  with  and 
the  agreement  of  the  NSPM,  but  the  request 
must  be  in  writing  and  must  include  an 
acknowledgment  of  the  potential  schedule 
impact  if  the  sponsor  slips  the  evaluation 
from  this  early-committed  date.  See 
Attachment  5,  figure  5,  Sample  Request  for 
Initial  Evaluation  Date. 

s.  A  convertible  simulator  is  addressed  as 
a  separate  simulator  for  each  model  and 
series  airplane  to  which  it  will  be  converted 
and  for  the  FAA  qualification  level  sought. 
An  NSP  evaluation  is  required  for  each 
configuration.  For  example,  if  a  sponsor 
seeks  qualification  for  two  models  of  an 
airplane  type  using  a  convertible  simulator, 
two  QTG's,  or  a  supplemented  QTG,  and  two 
evaluations  are  required. 

t.  The  numbering  system  used  for  objective 
test  results  in  the  QTG  should  closely  follow 
the  numbering  system  set  out  in  attachment 
2,  Simulator  Objective  Tests. 

End  Information 
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12.  Additional  Qualifications  for  a  Cuitentiy 
Qualified  Simulator 


Begin  Rule  Language  (§60.16) 

a.  A  currently  qualified  simulator  is 
required  to  undergo  an  additional 
qualification  process  if  a  user  intends  to  use 
the  simulator  for  meeting  training, 
evaluation,  or  flight  experience  requirements 
of  14  CFR  chapter  I  beyond  the  qualification 
issued  to  the  sponsor.  This  process  consists 
of  the  following — 

(l)The  sponsor: 

(a)  Must  submit  to  the  NSPM  all 
modifications  to  the  MQTG  that  are  required 
to  support  the  additional  qualification. 

(b)  Must  describe  to  the  NSPM  all 
modifications  to  the  simulator  that  are 
required  to  support  the  additional 
qualification. 

(c)  Must  submit  a  statement  to  the  NSPM 
that  a  pilot,  designated  by  the  sponsor  in 
accordance  with  §  60.15(c)  and  approved  by 
the  TPAA  for  the  user,  has  subjectively 
evaluated  the  simulator  in  those  areas  not 
previously  evaluated. 

(2)  The  simulator  must  successfully  pass 
an  evaluation — 

(a)  For  initial  qualification,  in  accordance 
with  §  60.15,  in  those  circumstances  where 
the  NSPM  has  determined  that  a  full 
evaluation  for  initial  qualification  is 
necessary;  or 

"  (b)  For  those  elements  of  an  evaluation  for 
initial  qualification  (e.g.,  objective  tests, 
performance  demonstrations,  or  subjective 
tests)  designated  as  necessary  by  the  NSPM. 

b.  In  making  the  determinations  described 
in  paragraph  (a)(2)  of  this  section,  the  NSPM 
considers  factors  including  the  existing 
qualification  of  the  simulator,  any 
modifications  to  the  simulator  hardware  or 
software  that  are  involved,  and  any  additions 
or  modifications  to  the  MQTG. 

c.  The  simulator  is  qualified  for  the 
additional  uses  when  the  NSPM  issues  an 
amended  Statement  of  Qualification  in 
accordance  with  §  60.15(f). 

d.  The  sponsor  may  not  modify  the 
simulator  except  as  described  in  §60.23. 

End  Rule  Language  (§  60.16) 


13.  Previously  Qualified  Simulators 

Begin  Rule  Language  (§60.17) 

a.  Unless  otherwise  specified  by  an  FSD 
Directive,  further  referenced  in  the 
appropriate  QPS,  or  as  specified  in  paragraph 
(e)  of  this  section,  a  simulator  qualified 
before  [the  effective  date  of  this  rule]  will 
retain  its  qualification  as  long  as  it  continues 
to  meet  the  standards,  including  the 
performance  demonstrations  and  the 
objective  test  results  recorded  in  the  MQTG, 
under  which  it  was  originally  evaluated, 
regardless  of  sponsor,  and  as  long  as  the 
sponsor  complies  with  the  applicable 
provisions  of  14  CFR  part  60. 

b.  If  the  simulator  qualification  is  lost 
under  §60.27  and  not  restored  under  §60.27 
for  two  (2)  years  or  more,  the  qualification 
basis  for  the  re-qualification  will  be  those 


standards  in  effect  and  current  at  the  time  of 
re-qualification  application. 

c.  Except  as  provided  in  paragraph  (d)  of 
this  section,  any  change  in  simulator 
qualification  level  initiated  on  or  after  [the 
effective  date  of  the  final  rule]  requires  an 
evaluation  for  initial  qualification  in 
accordance  with  14  CFR  part  60. 

d.  The  NSPM  may  downgrade  a  qualified 
simulator  without  requiring  and  without 
conducting  an  initial  evaluation  for  the  new 
qualification  level.  Subsequent  recurrent 
evaluations  will  use  the  existing  MQTG, 
modified  as  necessary  to  reflect  the  new 
qualification  level. 

e.  When  the  sponsor  has  appropriate 
validation  data  available  and  receives^ 
approval  from  the  NSPM,  the  sponsor  may 
adopt  tests  and  associated  tolerances 
described  in  the  current  qualification 
standards  as  the  tests  and  tolerances 
applicable  for  the  continuing  qualification  of 
a  previously  qualified  simulator.  The 
updated  test(s)  and  tolerance(s)  must  be 
made  a  permanent  part  of  the  MQTG. 

End  Rule  Language  (§60.17) 


Begin  Information 

f  Other  certificate  holders  or  persons 
desiring  to  use  a  flight  simulator  may 
contract  with  simulator  sponsors  to  use  those 
simulators  already  qualified  at  a  particular 
level  for  an  airplane  type  and  approved  for 
use  within  an  FAA-approved  flight  training 
program.  Such  simulators  are  not  required  to 
undergo  an  additional  qualification  process, 
except  as  described  in  paragraph  12  of  this 
appendix. 

Note:  The  reader  is  reminded  of  the 
requirement  that  each  simulator  user  must 
obtain  approval  from  the  appropriate  TPAA 
to  use  any  simulator  in  an  FAA-approved 
flight  training  program. 

End  Information 


14.  Inspection,  Maintenance,  and  Recurrent 
Evaluation  Requirements 

Begin  Rule  Language  (§60.19) 

a.  Inspection.  No  sponsor  may  use  or  allow 
the  use  of  or  offer  the  use  of  a  simulator  for 
meeting  training,  evaluation,  or  flight 
experience  requirements  of  14  CFR,  Chapter 
I  for  flightcrew  member  certification  or 
qualification  unless  the  sponsor  does  the 
following: 

(1)  Accomplishes  all  appropriate  QPS 
Attachment  1  performance  demonstrations 
and  all  appropriate  QPS  Attachment  2 
objective  tests  each  year.  To  do  this,  the 
sponsor  must  conduct  a  minimum  of  four 
evenly  spaced  inspections  throughout  the 
year,  as  approved  by  the  NSPM.  The 
[lerformance  demonstrations  and  objective 
test  sequence  and  content  of  each  inspection 
in  this  sequence  will  be  developed  by  the 
sponsor  and  submitted  to  the  NSPM  for 
approval.  In  deciding  whether  to  approve  the 
test  sequence  and  the  content  of  each 
inspection,  the  NSPM  looks  for  a  balance  and 
a  mix  from  the  performance  demonstrations 


and  objective  test  requirement  areas  listed  as 
follows: 

(a)  Performance. 

(b)  Handling  qualities. 

(c)  Motion  system. 

(d)  Visual  system. 

(e)  Sound  system  (where  appropriate). 

(f)  Other  simulator  systems. 

(2)  Completes  a  functional  preflight  check 
in  accordance  with  the  appropriate  QPS  each 
calendar  day  prior  to  the  start  of  the  first 
simulator  period  of  use  that  begins  in  that 
calendar  day. 

(3)  Completes  at  least  one  functional 
preflight  check  in  accordance  with  the 
appropriate  QPS  in  every  seven  (7) 
consecutive  calendar  days. 

(4)  Maintains  a  discrepancy  log. 

(5)  Ensures  that,  when  a  discrepancy  is 
discovered,  the  following  requirements  are 
met: 

(a)  Each  discrepancy  entry  must  be 
maintained  in  the  log  until  the  discrepancy 
is  corrected  as  specified  in  §  60.25(b)  and  for 
at  least  30  days  thereafter. 

(b)  The  corrective  action  taken  for  each 
discrepancy  and  the  date  that  action  is  taken 
must  be  entered  in  the  log.  This  entry 
concerning  the  corrective  action  must  be 
maintained  for  at  least  30  days  thereafter. 

(c)  The  discrepancy  log  is  kept  in  a  form 
and  manner  acceptable  to  the  Administrator 
and  is  kept  in  or  immediately  adjacent  to  the 
simulator. 

b.  Recurrent  evaluation. 

(1)  This  evaluation  consists  of  performance 
demonstrations,  objective  tests,  and 
subjective  tests,  including  general  simulator  - 
requirements,  as  described  in  the  appropriate 
QPS  or  as  may  be  amended  by  an  FSD 
Directive. 

(2)  The  sponsor  must  contact  the  NSPM  to 
schedule  the  simulator  for  recurrent 
evaluations  not  later  than  60  days  before  the   c 
recurrent  evaluation  is  due. 

(3)  The  sponsor  must  provide  the  NSPM 
access  to  the  objective  test  results  and  general 
simulator  performance  or  demonstration 
results  in  Ae  MQTG,  and  access  to  the 
simulator  for  the  length  of  time  necessary  for 
the  NSPM  to  complete  the  required  recurrent 
evaluations,  weekdays  between  6  o'clock 
a.m.  (local  time)  and  6  o'clock  p.m.  (local 
time). 

(4)  No  sponsor  may  use,  or  allow  the  use 
of,  or  offer  the  use  of,  a  simulator  for 
flightcrew  member  training  or  evaluation  or 
for  obtaining  flight  experience  for  the 
flightcrew  member  to  meet  the  requirements 
of  14  CFR  chapter  I  unless  the  simulator  has 
passed  an  NSPM-conducted  reciurent 
evaluation  within  the  previous  12  calendar 
months  or  as  otherwise  provided  for  in  the 
MQTG. 

(5)  Recurrent  evaluations  conducted  in  the 
calendar  month  before  or  after  the  calendar 
month  in  which  these  recurrent  evaluations 
are  required  will  be  considered  to  have  been 
conducted  in  the  calendar  month  in  which 
they  were  required. 

c.  Maintenance.  The  sponsor  is  responsible 
for  contiBuing  corrective  and  preventive 
maintenance  on  the  simulator  to  ensure  that 
it  continues  to  meet  the  requirements  of 

§  60.15(b). 
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End  Rule  Language  (§  60.19) 


Begin  QPS  Requirements 

d.  The  preflight  inspections  described  in 
paragraphs  14.a.(2)  and  (3)  of  this  appendix, 
must  consist  of,  as  a  minimimi — 

(1)  An  exterior  inspection  of  the  simulator 
for  appropriate  hydraulic,  pneumatic,  and 
electrical  connections  (e.g.,  in  place,  not 
leaking,  appear  serviceable); 

(2)  A  check  that  the  area  around  the 
simulator  is  free  of  potential  obstacles 
throughout  the  motion  system  range; 

(3)  A  review  of  the  simulator  discrepancy 

log; 

(4)  A  functional  check  of  the  major 
simulator  systems  and  simulated  airplane 
systems  (e.g.,  visual,  motion,  sound,  cockpit 
instrumentation,  and  control  loading, 
including  adequate  air  flow  for  equipment 
cooling)  by  doing  the  following: 

(a)  Turn  on  main  power,  including  motion 
system,  and  allow  to  stabilize. 

(b)  Connect  airplane  power.  This  may  be 
connected  through  "quick  start"  of  airplane 
engines,  auxiliary  power  unit,  or  ground 
power.  Airplane  operations  will  require 
operating  engines. 

(c)  A  general  look  for  light  bulb  function, 
lighted  instruments  and  switches,  etc.,  as 
well  as  inoperative  "flags"  or  other  such 
indications. 

(d)  Check  Flight  Management  System(s) 
(and  other  date-critical  information)  for 
proper  date  range. 

(e)  Select  takeoff  position  and  from  either 
pilot  position,  observe  the  visual  system,  for 
proper  operation;  e.g.,  light-point  color 
balance  and  convergence,  edge-matching  and 
blending,  etc. 

(f)  Adjust  visibility  value  to  inside  of  the 
far  end  of  the  runway  and  release  "position 
freeze  or  flight  freeze."  From  either  pilot 
position,  advance  power  to  taxi  down  the 
runway  (observe  visual  system,  check  soimd 
system  and  engine  instrument  response)  and 
apply  spoiler/speed  brake,  if  appropriate,  and 
wheel  brakes  (to  check  spoiler/speed  brake 
and  wheel  brs^e  operation  as  applicable  and 
to  exercise  simulator  motion  system);  select 
reverse  thrust,  if  applicable,  to  check  normal 
operation  and  continued  deceleration. 

(g)  Select  position  on  final  approach,  at 
least  five  (5)  miles  out  (observe  visual  scene). 
From  either  pilot  position,  adjust  airplane 
configuration  appropriately  (check  for 
normal  gear  and  flap  operation).  Adjust 
visibility  to  see  entire  airport.  Release 
"position  fi-eeze"  or  "flight  freeze."  Make  a 
rapid  left  and  right  bank  (check  control  feel 
and  freedom;  observe  proper  airplane 
response;  and  exercise  motion  system). 
Observe  visual  system  and  simulated 
airplane  systems  operation. 

(h)  Extend  gear  and  flaps, 

(i)  Fly  to  and  land  at  airport,  or  select 
takeoff  position. 

(j)  Shut  down  engines,  turn  off  lights,  turn 
off  main  power  supply  and  motion  system. 

(k)  Record  "functional  preflight"  in  the 
simulator  discrepancy  log  book,  including 
any  item  found  to  be  missing, 
malfunctioning,  or  inoperative. 

End  QPS  Requirements 


Begin  Information 

e.  If  the  NSP  evaluator  plans  to  accomplish 
specific  tests  during  a  normal  recurrent 
evaluation  that  requires  the  use  of  special 
equipment  or  technicians,  the  sponsor  will 
be  notified  as  far  in  advance  of  the  evaluation 
as  practical;  usually  not  less  than  24  hours. 
These  tests  include  latencies,  control 
dynamics,  sounds  and  vibrations,  motion, 
and/or  some  visual  system  tests. 

f  The  recurrent  evaluations  described  in 
paragraph  13.a.(7)  of  this  appendix,  require 
approximately  eight  (8)  hours  of  simulator 
time  and  consist  of  the  following: 

(1)  Review  of  the  results  of  the  objective 
tests  and  all  the  designated  simulator 
performance  demonstrations  conducted  by 
the  sponsor  since  the  last  scheduled 
recurrent  evaluation. 

(2)  At  the  discretion  of  the  evaluator,  a 
selection  of  approximately  20  percent  of 
those  objective  tests  conducted  since  the  last 
scheduled  recurrent  evaluation  and  a 
selection  of  approximately  10  percent  of  the 
remaining  objective  tests  in  the  MQTG.  The 
tests  chosen  will  be  performed  either 
automatically  or  manually,  at  the  discretion 
of  the  evaluator. 

(3)  Subjective  test  of  the  simulator  to 
perfbrm  a  representative  sampling  of  the 
tasks  set  out  in  attachment  3  of  this 
appendix,  selected  at  the  discretion  of  the 
evaluator. 

(4)  An  examination  of  the  functions  of  the 
simulator,  including,  but  not  necessarily 
limited  to  the  motion  system,  visual  system, 
sound  system,  instructor  operating  station, 
and  the  normal  and  simulated  malfunctions 
of  the  simulated  airplane  systems. 

End  Information 


provides  the  following  to  the  satisfaction  of 
the  NSPM— 

(1)  The  airplane  manufacturer's  predicted 
data,  validated  by  a  limited  set  of  flight  test 
data; 

(2)  The  airplane  manufacturer's  description 
of  the  prediction  methodology  used  to 
develop  the  predicted  data;  and 

(3)  The  QTG  test  results. 

b.  A  simulator  that  has  been  issued  interim 
qualification  will  be  deemed  to  have  been 
issued  initial  qualification  unless  the  NSPM 
rescinds  the  qualification.  Interim 
qualification  terminates  one  year  after  its 
issuance,  unless  the  NSPM  determines  that 
specific  conditions  warrant  otherwise. 

c.  Within  six  months  of  the  release  of  the 
final  flight  test  data  package  by  the  airplane 
manufacturer  but  no  later  than  one  year  after 
the  issuance  of  the  interim  qualification 
status  the  sponsor  must  apply  for  initial 
qualification  in  accordance  with  §60.15 
based  on  the  final  flight  lest  data  package 
approved  by  the  airplane  manufacturer, 
unless  the  NSPM  determines  that  specific 
conditions  warrant  otherwise. 

d.  A  simulator  with  interim  qualification 
may  be  modified  only  in  accordance  with 
§60.23. 

End  Rule  Language  (§  60.21) 


IS.  Logging  Simulator  Diacrepancies 


Begin  Rule  Language  (§  60.20) 

Each  instructor,  check  airman,  or 
representative  of  the  Administrator 
conducting  training  or  evaluation,  or 
observing  flight  experience  for  flightcrew 
member  certification  or  qualification,  and 
each  person  conducting  the  preflight 
inspection  (§  60.19(a)(2),  (3),  and  (4)),  who 
discovers  a  discrepancy,  including  any 
missing,  malfunctioning,  or  inoperative 
components  in  the  simulator,  must  write  or 
cause  to  be  written  a  description  of  that 
discrepancy  into  the  discrepancy  log  at  the 
end  of  the  simulator  preflight  or  simulator 
use  session. 

End  Rule  Language  (§  60.20) 


16.  Interim  Qualification  of  Simulators  for 
New  Airplane  Types  or  Models 


17.  Modifications  to  Simulaton 


Begin  Rule  Language  (§  60.21) 

a.  A  sponsor  may  apply  for  and  the  NSPM 
may  issue  an  interim  qualification  level  for 
a  simulator  for  a  new  type  or  model  of 
airplane,  even  though  the  flight  test  data  used 
has  not  received  final  approval  by  the 
airplane  manufacturer,  if  the  sponsor 


Begin  Rule  Language  (§  60.23) 

a.  When  the  sponsor  or  the  FAA 
determines  that  any  of  the  following 
circumstances  exist  and  the  FAA  determines 
that  the  simulator  caimot  be  used  adequately 
to  train,  evaluate,  or  provide  flight 
experience  for  flightcrew  members,  the 
sponsor  must  modify  the  simulator 
accordingly. 

(1)  The  airplane  manufacturer  or  another 
approved  source  develops  new  data 
regarding  the  performance,  functions,  or 
other  characteristics  of  the  airplane  being 
simulated; 

(2)  A  change  in  airplane  performance, 
functions,  or  other  characteristics  occurs; 

(3)  A  change  in  operational  procedures  or 
requirements  occurs;  or 

(4)  Other  circumstances  as  determined  by 
the  NSPM. 

b.  When  the  FAA  determines  that 
simulator  modification  is  necessary  for  safety 
of  flight  reasons,  the  sponsor  of  each  affected 
simulator  must  ensure  that  the  simulator  is 
modified  according  to  the  FSD  Directive 
regardless  of  the  original  qualification 
standards  applicable  to  any  specific 
simulator. 

c.  Before  modifying  a  qualified  simulator, 
the  sponsor  must  notify  the  NSPM  and  the 
TPAA  as  follows: 

(1)  The  notification  mi^t  include  a 
complete  description  of  the  planned 
modification,  including  a  description  of  the 
operational  and  engineering  effect  the 
proposed  modification  will  have  on  the 
operation  of  the  simulator. 

(2)  The  notification  must  be  submitted  in 
a  form  and  manner  as  specified  in  the 
appropriate  QPS. 
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d.  If  the  sponsor  intends  to  add  additional 
equipment  or  devices  intended  to  simulate 
airplane  appliances;  modify  hardware  or 
software  which  would  affect  flight  or  ground 
dynamics,  including  revising  simulator 
programming  or  replacing  or  modifying  the 
host  computer;  or  if  the  sponsor  is  changing 
or  modifying  the  motion,  visual,  or  control 
loading  systems  (or  sound  system  for 
simulator  levels  requiring  sound  tests  and 
measurements),  the  following  applies: 

(1)  The  sponsor  must  meet  the  notiflcation 
requirements  of  paragraph  c  of  this  section 
and  must  include  in  the  notiHcation  the 
results  of  all  objective  tests  that  have  been  re- 
run with  the  modification  incorporated, 
including  any  necessary  updates  to  the 
MQTG. 

(2)  However,  the  sponsor  may  not  use,  or 
allow  the  use  of,  or  offer  the  use  of,  the 
simulator  with  the  proposed  modification  for 
flightcrew  member  training  or  evaluation  or 
for  obtaining  flight  experience  for  the 
flightcrew  member  to  meet  the  requirements 
of  14CFR,  Chapter  I  unless  or  until  the 
sponsor  receives  written  notification  from  the 
NSPM  approving  the  proposed  modification. 
Prior  to  approval,  the  NSPM  may  require  that 
the  modified  simulator  be  evaluated  in 
accordance  with  the  standards  for  an 
evaluatfon  for  initial  qualification  or  any  part 
thereof  before  it  is  placed  in  service. 

e.  The  sponsor  may  not  modify  a  qualified 
simulator  until  one  of  the  following  has 
occurred: 

(1)  For  circumstances  described  in 
paragraph  b  or  d  of  this  section,  the  sponsor 
receives  written  approval  from  the  NSPM 
that  the  modification  is  authorized. 

(2)  For  circumstances  other  than  those 
described  in  paragraph  b  or  d  of  this  section, 
either: 

(a)  Twenty-one  days  have  passed  since  the 
sponsor  notified  the  NSPM  and  the  TPAA  of 
the  proposed  modification  and  the  sponsor 
has  not  received  any  response  from  the 
NSPM  or  TPAA;  or 

(b)  The  NSPM  or  TPAA  approves  the 
proposed  modification  in  fewer  than  21  days 
since  the  sponsor  notified  the  NSPM  and  the 
TPAA  of  the  proposed  modification. 

f.  When  a  modification  is  made  to  a 
simulator,  the  sponsor  must  notify  each 
certificate  holder  planning  to  use  that 
simulator  of  that  modification  prior  to  that 
certificate  holder  using  that  simulator  the 
first  time  after  the  modification  is  complete. 

g.  The  MQTG  must  be  updated  with 
current  objective  test  results  in  accordance 
with  §  60.15(b)(5)  and  appropriate  Hight  test 
data  in  accordance  with  §  60.13,  each  time  a 
simulator  is  modified  and  an  objective  test  is 
affected  by  the  modification.  If  this  update  is 
initiated  by  an  FSD  Directive,  the  direction 
to  make  the  modification  and  the  record  of 
the  modification  completion  must  be  filed  in 
the  MQTG. 

End  Rule  Language  (§  60.23) 


Begin  QPS  Requirements 

h.  The  notification  described  in  p{iragraph 
17.c.(l)  of  this  appendix,  will  include  a 
statement  signed  by  a  pilot,  qualified  in  the 
airplane  type  being  simulated  and  designated 


by  the  sponsor,  that,  with  the  modification 
proposed — 

(1)  The  simulator  systems  and  sub-systems 
function  equivalently  to  those  in  the  airplane 
being  simulated; 

(2)  The  performance  and  flying  qualities  of 
the  simulator  are  equivalent  to  those  of  the 
airplane  being  simulated;  and 

(3)  The  cockpit  configuration  conforms  to 
the  configuration  of  the  airplane  being 
simulated. 

End  QPS  Requirements 


18.  Operation  With  Missing,  Malfunctioning, 
or  Inoperative  Components 


Begin  Rule  Language  (§  60.25) 

a.  No  person  may  use  or  allow  the  use  of 
or  offer  the  use  of  a  simulator  with  a  missing, 
malfunctioning,  or  inoperative  component 
for  meeting  training,  evaluation,  or  flight 
experience  requirements  of  14  CFR  chapter  I 
for  flightcrew  member  certification  or 
qualification  during  maneuvers,  procedures, 
or  tasks  that  require  the  use  of  the  correctly 
operating  component. 

b.  Each  missing,  malfunctioning,  or 
inoperative  component  must  be  repaired  or 
replaced  within  30  calendar  days  unless 
otherwise  authorized  by  the  NSPM.  Failure 
to  repair  or  replace.this  component  within 
the  prescribed  time  may  result  in  loss  of 
simulator  qualification. 

c.  Each  missing,  malfunctioning,  or 
inoperative  component  must  be  placarded  as 
such  on  or  adjacent  to  that  component  in  the 
simulator  and  a  list  of  the  currently  missing, 
malfunctioning,  or  inoperative  components 
must  be  readily  available  in  or  immediately 
adjacent  to  the  simulator  for  review  by  users 
of  the  device. 

End  Rule  Language  (§  60.25) 


19.  Automatic  Loss  of  Qualification  and 
Procedures  for  Restoration  of  Qualification 


Begin  Rule  Language  (§  60.27) 

a.  A  simulator  is  not  qualified  if  any  of  the 
following  occurs: 

(1)  The  simulator  is  not  used  in  the 
sponsor's  FAA-approved  flight  training 
program  in  accordance  with  §  60.9(b)(4). 

(2)  The  simulator  is  not  maintained  and 
inspected  in  accordance  with  §  60.19. 

(3)  The  simulator  is  physically  moved  from 
one  location  to  another,  regardless  of 
distance. 

(4)  The  simulator  is  disassembled  (e.g.,  for 
repair  or  modification)  to  such  an  extent  that 
it  cannot  be  used  for  training,  evaluation,  or 
experience  activities. 

(5)  The  MQTG  is  missing  or  otherwise  not 
available  and  a  replacement  is  not  made 
within  30  days. 

b.  If  simulator  qualification  is  lost  under 
paragraph  (a)  of  this  section,  qualification  is 
restored  when  either  of  the  following 
provisions  are  met: 

(1)  The  simulator  successfully  passes  an 
evaluation: 

(a)  For  initial  qualification,  in  accordance 
with  §60.15  in  those  circumstances  where 


the  NSPM  has  determined  that  a  full 
evaluation  for  initial  qualification  is 
necessary;  or 

(b)  For  those  elements  of  an  evaluation  for 
initial  qualification  approved  as  necessary  by 
the  NSPM. 

(2)  The  NSPM  or  the  TPAA  advises  the 
sponsor  that  an  evaluation  is  not  necessary. 

c.  In  making  the  determinations  described 
in  paragraph  (b)  of  this  section,  the  NSPM 
considers  factors  including  the  number  of 
inspections  and  recurrent  evaluations 
missed,  the  amount  of  disassembly  and  re- 
assembly of  the  simulator  that  was 
accomplished,  and  the  care  that  had  been 
taken  of  the  device  since  the  last  evaluation. 

End  Rule  Language  (§60.27) 


20.  Other  Losses  of  Qualification  and 
Procedures  for  Restoration  of  Qualification 


"  Begin  Rule  Language  (§  60.29) 

a.  Except  as  provided  in  paragraph  c  of  this 
section,  when  the  NSPM  or  the  TPAA 
notifies  the  sponsor  that  the  simulator  no 
longer  meets  qualification  standards,  the 
following  procedure  applies: 

(1)  The  NSPM  or  the  TPAA  notifies  the 
sponsor  in  writing  that  the  simulator  no 
longer  meets  some  or  all  of  its  qualification 

.  standards. 

(2)  The  NSPM  or  the  TPAA  sets  a 
reasonable  period  (but  not  less  than  7  days) 
within  which  the  sponsor  may  submit 
written  information,  views,  and  arguments 
on  the  simulator  qualification. 

(3)  After  considering  all  material 
presented,  the  NSPM  or  the  TPAA  notifies 
the  sponsor  of  the  simulator  qualification. 

(4)  If  the  NSPM  or  the  TPAA  notifies  the 
sponsor  that  some  or  all  of  the  simulator  is 
no  longer  qualified,  it  becomes  effective  not 
less  than  30  days  after  the  sponsor  receives 
notice  of  it  unless — 

(a)  The  NSPM  or  the  TPAA  find  under 
paragraph  c  of  this  section  that  there  is  an 
emergency  requiring  immediate  action  with 
respect  to  safety  in  air  transportation  or  air 
commerce;  or 

(b)  The  sponsor  petitions  for 
reconsideration  of  the  NSPM  or  the  TPAA 
finding  under  paragraph  b  of  this  section. 

b.  When  a  sponsor  seeks  reconsideration  of 
a  decision  from  the  NSPM  or  the  TPAA 
concerning  the  simulator  qualification,  the 
following  procedure  applies: 

(1)  The  sponsor  must  petition  for 
reconsideration  of  that  decision  within  30 
days  of  the  date  that  the  sponsor  receives  a 
notice  that  some  or  all  of  the  simulator  is  no 
longer  qualified. 

(2)  The  sponsor  must  address  its  petition 
to  the  Director,  Flight  Standards  Service. 

(3)  A  petition  for  reconsideration,  if  filed 
within  the  30-day  period,  suspends  the 
effectiveness  of  the  determination  by  the  ^ 
NSPM  or  the  TPAA  that  the  simulator  is  no 
longer  qualified  unless  the  NSPM  or  the 
TPAA  has  found,  under  paragraph  c  of  this 
section,  that  an  emergency  exists  requiring 
immediate  action  with  respect  to  safety  in  air 
transportation  or  air  commerce. 

c.  If  the  NSPM  or  the  TPAA  find  that  an 
emergency  exists  requiring  immediate  action 


with  respect  to  safety  in  air  transportation  or 
air  commerce  that  niakes  the  procedures  set 
out  in  this  section  impracticable  or  contrary 
to  the  public  interest: 

(1)  The  NSPM  or  the  TPAA  withdraws 
qualification  of  some  or  all  of  the  simulator 
and  makes  the  withdrawal  of  qualification 
effective  on  the  day  the  sponsor  receives 
notice  of  it. 

(2)  In  the  notice  to  the  sponsor,  the  NSPM 
or  the  TPAA  articulates  the  reasons  for  its 
finding  that  an  emergency  exists  requiring 
immediate  action  with  respect  to  safety  in  air 
transportation  or  air  commerce  or  that  makes 
it  impracticable  or  contrary  to  the  public 
interest  to  stay  the  effectiveness  of  the 
finding. 

End  Rule  Language  (§60.29) 


simulator  continues  to  perform  and  handle  as 
qualified  by  the  NSPM. 

End  Rule  Language  (§  60.31) 


21.  Recordkeeping  and  Reporting 


Begin  Rule  Language  (§60.31) 

a.  The  simulator  sponsor  must  maintain 
the  following  records  for  each  simulator  it 
sponsors: 

(1)  The  MQTG  and  each  amendment 
thereto. 

(2)  A  copy  of  the  programming  used  during 
the  evaluation  of  the  simulator  for  initial 
qualification  and  for  any  subsequent  upgrade 
qualification  and  a  copy  of  all  programming 
changes  made  since  the  evaluation  for  initial 
qualification. 

(3)  A  copy  of  all  of  the  following: 

(a)  Results  of  the  evaluations  for  the  initial 
and  each  upgrade  qualification. 

(b)  Results  of  the  quarterly  objective  tests 
and  the  approved  performance 
demonstrations  conducted  in  accordance 
with  §  60.19(a)  for  a  period  of  2  years. 

(c)  Results  of  the  previous  three  recurrent 
evaluations,  or  the  recurrent  evaluations  bom 
the  previous  2  years,  whichever  covers  a 
longer  period. 

(d)  Comments  obtained  in  accordance  with 
§  60.9(b)(1)  for  a  period  of  at  least  18  months. 

(4)  A  record  of  all  discrepancies  entered  in 
the  discrepancy  log  over  the  previous  2  years, 
including  the  following: 

(a)  A  list  of  the  components  or  equipment 
that  were  or  are  missing,  malfunctioning,  or 
inoperative. 

(b)  The  action  taken  to  correct  the 
discrepancy. 

(c)  The  date  the  corrective  action  was 
taken. 

(5)  A  record  of  all  modifications  to 
simulator  hardware  configurations  made 
since  initial  qualification. 

b.  The  simulator  sponsor  must  keep  a 
current  record  of  each  certificate  holder  using 
the  simulator.  The  sponsor  must  provide  a 
copy  of  this  list  to  the  NSPM  at  least 
semiannually. 

c.  The  records  specified  in  this  section 
must  be  maintained  in  plain  language  form 
or  in  coded  form,  if  the  coded  form  provides 
for  the  preservation  and  retrieval  of 
information  in  a  manner  acceptable  to  the 
NSPM. 

d.  The  sponsor  must  submit  an  annual 
report,  in  the  form  of  a  comprehensive 
statement  signed  by  the  quality  assurance 
primary  contact  point,  certifying  that  the 


22.  Applications,  Logbooks,  ReporU,  and 
Reco^:  Fraud,  Falsification,  or  incorrect 
Statements 


Begin  Rule  Language  (§60.33) 

a.  No  person  may  make,  or  cause  to  be 
made,  any  of  the  following: 

(1)  A  fraudulent  or  intentionally  false 
statement  in  any  application  or  any 
amendment  thereto,  or  any  other  report  or 
test  result  required  by  14  CFR  part  60  or  the 
QPS. 

(2)  A  fraudulent  or  intentionally  folse 
statement  in  or  omission  from  any  record  or 
report  that  is  kept,  made,  or  used  to  show 
compliance  with  14  CFR  part  60  or  the  QPS, 
or  to  exercise  any  privileges  under  14  CFR 
chapter  I. 

(3)  Any  reproduction  or  alteration,  for 
fraudulent  purpose,  of  any  report,  record,  or 
test  result  required  under  14  CFR  part  60  or 
the  QPS. 

b.  The  commission  by  any  person  of  any 
act  prohibited  under  paragraph  a  of  this 
section  is  a  basis  for  any  one  or  any 
combination  of  the  following: 

(1)  A  civil  penalty. 

(2)  Suspension  or  revocation  of  any 
certificate  held  by  that  person  that  was 
issued  under  14  CFR  chapter  I. 

(3)  The  removal  of  simulator  qualification 
and  approval  for  use  in  a  training  program. 

c.  The  following  may  serve  as  a  basis  for 
removal  of  qualification  of  a  simulator 
including  the  withdrawal  of  authorization  for 
use  of  a  simulator;  or  denying  an  application 
for  a  qualification. 

(1)  An  incorrect  statement,  upon  which  the 
FAA  relied  or  could  have  relied,  made  in 
support  of  an  application  for  a  qualification 
or  a  request  for  approval  for  use. 

(2)  An  incorrect  entry,  upon  which  the 
FAA  relied  or  could  have  relied,  made  in  any  ■ 
logbook,  record,  or  report  that  is  kept,  made, 
or  used  to  show  compliance  with  any 
requirement  for  a  simulator  qualification  or 
an  approval  for  use. 

End  Rnk  Language  (§  60.33) 

23.  Specific  Simulator  Compliance 
Requirements 


qualification  that  cannot  perform 
satisfactorily  in  the  following  areas  will  no 
longer  be  qualified  as  a  simulator. 

(1)  Ground  operations; 

(2)  The  takeoff,  climb,  cruise,  descent,  and 
approach  portions  of  the  simulated  airplane's 
operating  envelope,  including  abnormal  and 
emergency  operations;  and 

(3)  The  landing  maneuver,  including 
normal,  abnormal,  and  emergency  landings. 

End  Rule  Language  (§  60.35) 


24.  [Raaervadl 


Begin  Rule  Language  (§  60.35) 

a.  After  [date  18  months  from  the  effective 
date  of  the  final  rule],  no  simulator  will  be 
eligible  for  initial  or  upgrade  qualification 
under  14  CFR  part  60  unless  it  simulates  the 
operation  of  all  equipment  and  appliances 
installed  and  operating  on  the  airplane  being 
simulated,  if  such  equipment  or  appliances 
have  controls  or  indications  that  are  located 
in  the  airplane  cockpit. 

b.  After  (date  2  years  bom  the  effective 
date  of  this  final  rule],  any  flight  simulator 
used  for  meeting  flightcrew  member  training, 
evaluation,  or  flight  experience  requirements 
of  14  CFR  chapter  I  for  certification  or 


25.  Simulator  Qualification  on  the  Basis  of 
a  Bilateral  Aviation  Sataty  Agreement 
(BASA) 

Begin  Rule  Language  (§  60.37) 

a.  The  evaluation  and  qualification  of  an 
airplane  simulator  by  a  contracting  State  to 
the  Convention  on  International  Civil 
Aviation  for  the  sponsor  of  an  airplane 
simulator  located  in  that  contracting  State 
may  be  used  as  the  basis  for  issuing  a  U.S. 
statement  of  qualification  (see  attachment  5, 
figure  4>by  the  NSPM  to  a  U.S.  sponsor  of 
tlwt  simulator  in  accordance  with — 

(1)  A  BASA  between  the  United  States  and 
the  Contracting  State  that  issued  the  original 
qualification;  and 

(2)  A  Simulator  Implementation  Procedure 
(SIP)  established  under  the  BASA. 

b.  The  SIP  will  contain  any  conditions  and 
limitations  on  validation  and  issuance  of 
such  qualification  by  the  U.S. 

End  Rule  Language  (§  60  J7) 


Attachment  1  to  Appendix  A  to  Part  6fr— 
General  Simulator  RequiremenU 


1.  General 


Begin  Q^  Raquiremenis 

a.  Requirements.  (1)  Certain  simulator  and 
visual  system  requirements  included  in  this 
attachment  must  be  supported  with  a 
Statement  of  Compliance  and  Capability 
(SOC)  and,  in  designated  cases,  simulator 
performance  must  be  recorded  and  the 
results  made  part  of  the  QTG.  In  the 
following  tabular  listing  of  simulator 
standards,  requirements  for  SOC's  are 
indicated  in  the  "Additional  Details" 
colimin. 

(2)  Airports  represented  in  visual  scenes 
required  by  this  document  must  be 
representations  of  real-world,  operatipnal 
airports  or  representations  of  fictional 
airports,  designed  specifically  for  use  in 
training,  testing,  and/or  checking  of  flight 
crewmembers. 

(a)  If  real-world,  operational  airports  are 
simulated,  the  visual  representation  and 
scene  content  is  compared  to  that  of  the 
actual  airport.  This  comparison  requires 
accurate  simulation  of  that  airport  to  the 
extent  set  out  in  this  document  and  as 
required  by  the  qualification  level  sought  It 
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also  requires  the  visual  scene  to  be  modified 
when  the  airport  is  modified;  e.g.,  when 
additional  runways  or  taxiways  are  added; 
when  existing  runway(s)  are  lengthened  or 
permanently  closed;  when  magnetic  bearings 
to  or  from  a  runway  are  changed;  when 
significant  and  recognizable  changes  are 
made  to  the  terminal,  other  airport  buildings, 
or  surrounding  terrain;  etc. 

(b)  If  fictional  airports  are  used,  the 
navigational  aids  and  all  appropriate  maps, 
charts,  and  other  navigational  reference 
material  for  such  airports  (and  surrounding 
areas  as  necessary),  are  evaluated  for 
compatibility,  completeness,  and  accuracy. 
These  items  are  compared  to  the  visual 
presentation  and  scene  content  of  the 
fictional  airport  and  require  simulation  to  the 
extent  set  out  in  this  document  and  as 
required  by  the  qualification  level  sought.  An 


SOC  must  be  submitted  that  addresses 
navigation  aid  installation  and  performance 
(including  obstruction  clearance  protection, 
etc.)  and  other  criteria  for  all  instrument 
approaches  that  are  available  in  the 
simulator.  The  SOC  must  reference  and 
account  for  information  in  the  Terminal 
Instrument  Procedures  Manual  ("Terps" 
Manual,  FAA  Handbook  8260.3,  as  amended) 
and  the  construction  and  availability  of  the 
required  maps,  charts,  and  other  navigational 
'  material.  This  material  must  be  appropriately 
marked  "for  training  purposes  oidy." 

End  QPS  Requirements 


Begin  Information 

b.  Discussion. 

(1)  This  attachment  describes  the 
minimum  simulator  requirements  for 


qualifying  airplane  simulators.  To  determine 
the  complete  requirements  for  a  specific  level 
simulator  the  objective  tests  in  attachment  2 
and  the  examination  of  functions  and 
subjective  tests  listed  in  attachment  3  must 
also  be  consulted. 

(2)  The  material  contained  in  this 
attachment  is  divided  into  the  following 
categories: 

(a)  General  cockpit  configuration. 

(b)  Simulator  programming. 

(c)  Equipment  operation. 

(d)  Equipment  and  facilities  for  instructor/ 
evaluator  functions. 

(e)  Motion  system. 

(f)  Visual  system. 

(g)  Sound  system. 

End  Information 


Table  of  Minimum  Simulator  Requirements 

QPS  requirements 

General  simulator  requirements 

Simulator  level 

Additional  details 

Informatkm 
notes 

A 

B 

C 

D 

2.  General  Cockpit  Configuration 

a.  The  simulator  must  have  a  cockpit 
that  is  a  full-scale  replna  of  the 
airplane  simulated  with  controls, 
equipment,  dbservable  cockpit  in- 
dk»tors,  circuit  breakers,  and  bulk- 
heads property  k«ated,  functkxi- 
ally  accurate  and  replicating  the 
airplane.  The  directk>n  of  move- 
ment   of   controls    and    switches 
must  be  kJentk:al  to  that  in  the  air- 

'  plane. 

b.  Those  circuit  breakers  that  affect 
procedures  and/or  results  in  ob- 
servable cockpit  indk»tions  must 
be  properly  k>cated  and  functkxv 
ally  accurate. 

X 
X 

X 
X 

X 
X 

X 
X 

Pilot  seats  must  afford  the  capability 
for  the  occupant  to  be  able  to 
achieve  the  design  "eye  positkxi" 
established  for  the  airplane  being 
simulated. 

• 

For  simulator  purposes,  the  cockpit 
consists  of  all  that  space  forward 
of  a  cross  sectkm  of  the  fuselage 
at  the  most  extreme  aft  setting  of 
the  pilots'  seats  including  addi- 
tional, required  crewmember  duty 
stations  and  those  required  bulk- 
heads aft  of  the  pilot  sets. 

3.  Programming 

a.     The     effect     of     aerodynamk: 
changes  for  various  combinations 
of  drag  and  thrust  normally  en- 
countered   in    flight    must    cor- 
respond to  actual  flight  conditions, 
including  the  effect  of  change  in 
airplane  attitude,  thrust,  drag,  alti- 
tude, temperature,  gross  weight, 
center  of  gravity  location,  and  con- 
liguratkm. 

X 

X 

X 

X 

• 

- 

b.  The  simulator  must  have  the  com- 
puter capacity,  accuracy,  resolu- 
tion, and  dynamw  response  need- 
ed to  n>eet  the  qualifKation  level 
sought. 

X 

X 

X 

X 

An  SOC  is  required. 

c.  Simulator  hardware  and  program- 
ming must  be  updated  within  6 
months  of  any  airplane  modifka- 
tkms  or  appropriate  data  releases 
unless,  with  prior  coordination,  ttie 
NSPM  authorizes  otherwise. 

X 

X 

X 

X 

• 
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Table  of  Minimum  Simulator  Requirements— Continued 


QPS  requirements 


General  simulator  requirements 


d.  Ground  operations  must  be  rep- 
resented to  the  extent  that  alkws 
turns  within  the  confines  of  the 
runway  and  adequate  controls  of 
ttie  landing  and  roll-out  from  a 
crosswind  approach  to  a  landing. 


e.  Ground  handling  and  aerodynamk: 
programming  must  include  the  fol- 
lowing: 


Simulator  level 


(1)  Ground  effect 


(2)  Ground  reactkxi 


(3)  Ground  handling  characteris- 
tks,  including  aerodynamk: 
arKl  ground  reaction  modeling 
including  steering  Inputs,  op- 
erattons  with  crosswind,  brak- 
ing, thrust  reversing,  decelera- 
tk>n,  and  fuming  radius. 

The  simulator  must  emptoy 
windshear  models  that  provkle 
training  for  recognitkjn  of 
windshear  pfienomena  and  the 
executkxi  of  recovery  procedures. 
Models  must  be  available  to  the 
instructor/evaluator  for  the  fol- 
k>wing  critk:al  phases  of  flight: 

(1)  Prior  to  takeoff  rotation 

(2)  At  liftoff  

(3)  During  initial  climb  

(4)  On  final  approach,  below 
500  ft.  AGL. 


g.  Tt)e  simulator  must  include  a 
means  for  quickly  and  effectively 
testing  simulator  programming  and 
hardware. 


B 


AddMkmal  details 


An  SOC  is  required.  Simulator  per- 
formance must  be  recorded  and 
the  results  made  part  of  the  QTG. 


Informatkx) 
notes 


This  requires  data  on  lift,  drag,  pitch- 
ing moment,  trim,  and  power  white 
in  ground  effect. 


This  requires  data  on  strut  deflec- 
tk>ns.  tire  frictkni,  side  forces,  etc. 


Applk:abte  areas  inckide:  roundout 
flare,  and  touchdown. 


This  is  the  raactkKi  of  the  airplane 
upon  contact  with  the  runway  dur- 
ing landing,  and  may  differ  with 
changes  in  gross  weight,  air- 
speed, rate  of  descent  on  touch- 
down, etc. 


Required  only  for  turbo-jet  powered, 
transport  category  airplanes.  Sim- 
ulator performance  must  be  re- 
corded and  the  results  made  part 
of  the  QTG;  see  Attachment  6  of 
this  appendix.  The  QTG  must  ref- 
erence the  FAA  Windshear  Train- 
ing AkJ  or  present  alternate  air- 
plane related  data,  including  ttie 
implementation  method(s)  used.  If 
the  alternate  method  is  selected, 
wind  nrodels  from  the  Royal  Aero- 
space Establishment  (RAE),  ttie 
Joint  Airport  Weather  Studies 
(JAWS)  Project  and  other  recog- 
nized sources  may  be  impte- 
mented,  but  must  be  supported 
and  property  referenced  in  tfie 
QTG.  Only  tfiose  simulators  meet- 
ing ttiese  requirements  may  be 
used  to  satisfy  the  training  re- 
quirements of  part  121  pertaining 
to  a  certiffcate  holder's  approved 
k>w-altitude  windshear  flight  train- 
ing program  as  described  in 
§121.409. 


An  SOC  is  required 


If  desired.  Level  A  and  B  simulators 
may  qualify  for  windshear  training 
by  meeting  these  standards;  see 
Attachment  6  of  this  appendix. 
Windshear  models  may  consist  o< 
independent  variabte  winds  in 
multipte  simultaneous  compo- 
nents. The  FAA  Windshear  Train- 
ing AkJ  presents  one  acceptabte 
means  of  compliance  with  simu- 
lator wind  model  requirements. 


This  may  include  an  automated  sys- 
tem, whk*i  couW  be  used  for  con- 
ducting at  least  a  portkxi  of  the 
tests  in  the  QTG. 
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Table  of  Minimum  Simulator  Requirements— Continued 


OPS  requirements 


General  simulator  requirements 


Simulator  level 


B 


Additional  details 


Information 
notes 


h.  The  simulator  must  provide  for 
automatic  testing  of  simulator 
hardware  and  software  program- 
ming to  determine  compliance  with 
simulator  obiective  tests  as  pre- 
scrit>ed  in  Attachment  2. 


An  SOC  is  required.  Simulator  test 
results  must  include  simulator 
number,  date,  time,  conditions,  tol- 
erances, and  appropriate  depend- 
ent variables  portrayed  in  com- 
parison to  ttie  airplane  standard. 


Automatic  "flagging"  of  out-of-toler- 
ance  situations  is  encouraged. 


Relative  responses  of  the  motion 
system,  visual  system,  and  cockpit 
ir)struments  must  be  coupled 
closely  to  provide  integrated  sen- 
sory cues. 


Response  must  be  within  300  milli- 
seconds of  the  airplane  response. 


(1)  Latency:  These  systems 
must  respond  to  abrupt  input 
at  ttie  pilot's  position.  The  re- 
sponse must  not  be  prior  to 
that  time  when  Vhe  airplane 
responds  and  may  respond  up 
to  150/300  nfiilliseconds  after 
that  time.  Visual  ctiange  may 
start  before  motion  response, 
txjt  motion  acceleration  must 
be  initiated  before  completion 
of  the  visual  scan  of  the  first 
video  field  containing  different 
information. 


Response  must  be  within  150  milli- 
seconds of  tfie  airpitme  response. 


Simultaneously  record:  tfie  analog 
output  from  the  pilof s  control  col- 
umn, wfieel,  and  pedals;  tfie  out- 
put from  an  accelerometer  at- 
tached to  tfie  motion  system  plat- 
fonn  located  at  an  acceptable  lo- 
cation near  tfie  pilots'  seats;  the 
output  signal  to  the  visual  system 
display  (including  visual  system 
analog  delays);  and  the  output 
signal  to  the  pilot's  attitude  indi- 
cator or  an  equivalent  test  ap- 
proved by  tfie  Administrator.  Sim- 
ulator performance  must  be  re- 
corded. These  results  must  be 
compared  to  airplane  response 
data  in  the  takeoff,  cruise,  and  ap- 
proach or  landing  configuration 
and  must  be  recorded  in  the  QTQ. 


Tfie  intent  is  to  verify  tfiat  tfie  simu- 
lator provides  instrument,  motion, 
and  visual  cues  tfiat  are,  within 
the  stated  time  delays,  like  the  air- 
plane responses.  Acceleration  in 
tfie  appropriate  rotational  axis  is 
preferred.  Simulator  Latency  is 
measured  from  the  start  of  a  con- 
trol input  to  the  appropriate  per- 
ceivable change  in  fligfit  instru- 
ment indk»itk>n;  visual  system  re- 
sponse; or  motion  s^tem  re- 
sponse. 


(2)  Transport  Delay:  (As  an  al- 
ternative to  tfie  Latency  re- 
quirement, above,  a  transport 
delay  demonstration  may  be 
used  to  demonstrate  that  the 
simulator  system  does  not  ex- 
ceed the  specified  limit  of  300 
milliseconds  for  Level  A  sim- 
ulators or  150  milliseconds  for 
Level  B,  C,  or  0  simulators. 
Tfie  sponsor  must  measure  all 
the  delay  encountered  by  a 
step  signal  migrating  from  tfie 
pitot's  control  through  the  con- 
trol loading  electronics  and 
interfacing  through  all  tfie  sim- 
ulation software  modules  in 
tfie  correct  order,  using  a 
handshaking  protocol,  finally 
trough  tfie  normal  output 
interfaces  to  the  Instrument 
displays,  the  motk)n  system, 
and  tfie  visual  system). 


j.  The  simulator  must  accurately  re- 
produce the  stopping  time  and  dis- 
tances for  at  least  the  following 
runway  conditions:. 


(1)  Patch  Wet 

(2)  Patch  Icy 


An  SOC  is  required.  A  recordable 
start  time  for  the  test  must  be  pro- 
vided with  the  pilot  flight  control 
input,  the  migration  of  the  signal 
must  permit  normal  computation 
time  to  be  consumed  and  must 
not  alter  the  flow  of  information 
through  the  hardware/software 
system.  While  transport  delay 
need  only  be  measured  once  in 
each  axis,  independent  of  flight 
conditions,  if  this  method  is  cho- 
sen, the  sponsor  must  also  dem- 
onstrate the  laterx:y  of  the  simu- 
lator with  respect  to  that  of  tfie  air- 
craft with  at  least  one  demonstra- 
tion in  pitch,  in  roll,  and  in  yaw  as 
described  above.  Simulator  per- 
fomnance  must  be  recorded  and 
the  results  must  be  recorded  in 
the  QTG. 


The  transport  delay  is  the  delay  time 
between  tfie  control  input  and  tfie 
individual  hardware  (i.e.,  instal- 
ments, motion  system,  visual  sys- 
tem) responses. 


An  SOC  is  required.  Simulator  per- 
formance must  be  recorded  and 
the  results  made  part  of  tfie  QTG. 


Objective  tests  are  described  in  At- 
tachment 2  for  dry,  wet,  and  icy 
runway  conditions. 
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Table  of  Minimum  Simulator  Requirements— Continued 


OPS  requirements 

Simulator  level 

Additional  details 

Information 
notes 

General  simulator  requirements 

A 

B 

0 

D 

(3)  Wet  on  Rubber  Residue  in 
Touchdown  Zone 

k.   The   simulator   must   accurately 
simulate  brake  and  tire  failure  dy- 
namk»  (including  antiskkl  failure) 
and   decreased   brake   efftaiency 
due  to  high  brake  temperatures. 

X 

X 

An  SOC  is  required.  A  demonstra- 
txxi  is  required  for  initial  and  re- 
current evaluatkxis.  Simulator  per- 
formance must  be  recorded  for 
decreased  braking  effk:iency  due 
to  brake  temperature  and  tfie  re- 
sults made  part  of  tfie  QTG. 

Simulator  pitch,  sWe  toading,  and  dl- 
rectwnal    control    characteristics 
shouM  be  representatives  of  ttw 
airplane. 

1.  The  simulator  must  replfcate  the 
effects  of  airframe  King. 

X 

X 

A  demonstratioii  is  required  for  initial 
and  recun«nt  evaluatkms. 

m.  The  aerodynamte  modeling  in  the 
simulator  must  include: 
(1)      Low-altitude      level-flight 
ground  effect; 
:     (2)  Match  effect  at  high  altitude; 

(3)  Effects  of  airframe  k:ing; 

(4)  HormsA  and  reverse  dynamk: 
thrust  effect  on  control  sur- 
faces; and 

(5)  Aeroelastk:  representatkxis 
of  nonlinearities  due  to  skje- 
slip. 

X 

An  SOC  is  required  and  must  in- 
clude references  to  computatkxis 
of  aeroelastK  representatkxts  and 

'  nonlinearities  due  to  sMeslip.  A 
demonstratk)n  of  King  effects  is 
required  for  initial  and  recurrent 
evaluatkHis.  Simulator  perfomri- 
ance  must  be  recorded  and  tfie 
results  made  a  part  of  tfie  QTG. 

See  Attachment  2.  paragraph  4,  Kx 
further  informatkxi  on  ground  ef- 
fect. 

< 

n.  The  simulator  must  have  a  soft- 
ware and  hardware  control  meth- 
odology that  is  supported  by  diag- 
nostk:  analysis  programs(s)  and 
resulting  printouts. 

X 

An  SOC  is  required. 

• 

4.  Equipment  Operation 

a.  All  relevant  instrument  indKatkxis 
involved  in  the  simuiatton  of  the 
airplane    must    automatkaJly    re- 
spond to  control  movement  or  ex- 
ternal disturt>ances  to  the  simu- 
lated airplane;  e.g.,  turbulence  or 
windshear. 

X 

X 

X 

X 

Numerical  values  must  be  presented 
in  tfie  appropriate  units  for  U.S. 
operatkxis. 

For  example,  fuel  in  pounds,  speed 
in  knots,  and  altitude  in  feet. 

b.  Communtoattons  and  navigation 
equipment  must  be  installed  and 
operate  within  the  tolerances  appli- 
cable for  the  airplane. 

X 

X 

X 

X 

See  Attachment  3,  paragraph  1c  for 

further  infonnatkw  regarding  kjng- 
range  navigatk>n  equipment. 

c.  Simulator  systems  must  operate 
as  the  airplane  systems  wouW  op- 
erate under  normal,  abnormal,  and 
emergency  operating  conditk)ns  on 

.     the  gound  and  in  flight. 

X 

X 

X 

X 

- 

d.  The  simulator  must  provkle  pitot 
controls   with   control   force   and 
control  travel  that  con^spond  to 
tfie  simulated  airplane.  The  simu- 
lator must  be  also  react  in  tfie 
same  manner  as  in  the  airplane 
under  tfie  same  flight  conditions. 

X 

X 

X 

X 

.    ■ 

5.  instructor  or  Evaluator  FacHitios 

• 
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Table  of  Minimum  Simulator  Requirements— Continued 


OPS  requirements 

General  simulator  requirements 

Simulator  level 

Additional  details 

Information 
notes 

A 

B 

C 

D 

a.  In  addition  to  the  flight  crew  mem- 
ber stations,  the  simulator  must 
have  two  suitable  seats  for  the  in- 
stmctor/check  airman  and  FAA  in- 

'  specter.  These  seats  must  provide 
adequate  vision  to  the  pilot's  panel 
and  forward  windows. 

X 

X 

X 

X 

All  seats  other  than  flight  crew  seats 
need  not  represent  those  found  in 
the  airplane  but  must  be  equipped 
with  similar  positive  restraint  de- 
vk»s. 

The  NSPM  will  consider  alternatives 
to  this  standard  for  additional 
seats  based  on  unique  cockpit 
configurations. 

b.  The  simulator  must  have  controls 
that  enable  the  instructor/evaluator 
to  control  all  required  system  vari- 
ables and  insert  all  abnormal  or 
emergency  conditions  described  in 
the  sponsor's  pilot  operating  man- 
ual into  ttie  simulated  airplane  sys- 
tems. 

X 

X 

X 

X 

-  - 

c.  The  simulator  must  have  instructor 
controls  for  wind  speed  and  direc- 
tion.   . 

X 

X 

X 

X 

d.  The  simulator  must  provide  the  in- 

X 

X 

For  example,  another  airplane  cross- 
ing the  active  runway  and  con- 
verging airbome  traffic;  etc. 

structor  or  evaluator  the  ability  to 
present  ground  and  air  hazards. 

6.  Motion  SystMit 

a.  The  simulator  must  have  motion 
(force)  cues  perceptibte  to  the  pilot 
that  are  representative  of  the  mo- 
tion in  an  airplane^ 

X 

X 

X 

X 

For  example,  touchdown  cues 
shouW  be  a  function  of  the  rate  of 
descent  (RoD)  of  the  simulated 
airplane. 

b.  The  simulator  must  have  a  motion 
system  with  a  minimum  of  three 
degrees  of  freedom. 

X 

An  SOC  is  required. 

c.  The  simulator  must  have  a  motion 
system  with  a  minimum  of  four  de- 
grees of  freedom  (at  least  pitch, 
roll,  sway,  and  heave). 

X 

An  SOC  is  required. 

d.  The  simulator  must  have  a  motion 
(force   cueing)   system   that   pro- 
duces cues  at  least  equivalent  to 
those  of  a  six-degrees-of-freedom, 
synergistic  platform  motion  system. 

X 

X 

An  SOC  is  required. 

e.  The  simulator  must  provide  spe- 
cial effects  programming  that  in- 
cludes the  following: 

r  (1)  Thrust  effect  with  brakes  set. 

(2)  Runway  rumble,  oleo  deflec- 
tions, effects  of  ground  speed 
and  uneven  mnway  character- 
istics. 

(3)  Buffets  on  tfie  ground  due  to 
spoiler/speedbrake    extension 
and  thrust  reversal. 

(4)  Bumps  after  lift-off  of  nose 
and  m|un  gear. 

(5)  Buffet  during  extension  and 
retraction  of  landing  gear. 

(6)  Buffet  in  the  air  due  to  flap 
and  spotler/speedbrake  exten- 
sion.              1 

X 

X 

X 

A  qualitative  assessment  is  required 
to  detemoine  that  the  effect  is  rep- 
resentative of  the  airplane  simu- 
lated. 

- 
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Table  of  Minimum  Simulator  Requirements— Continued 


OPS  requirements 


General  simulator  requirements 


(7)  Stall  buffet  to,  but  not  nec- 
essarily beyoTKl,  tf»  FAA  cer- 
tificated stall  speed,  V„  if  ap- 
plicable. 

(8)  Representative  touchdown 
cues  for  main  and  nose  gear. 

(9)  Nosewheel  scuffing,  if  appli- 
cable. 

(10)  Mach  buffet. 


The  simulator  must  provkJe  char- 
acteristk:  buffet  motions  that  result 
from  operatkjn  of  the  airplane,  or 
from  atmospheric  disturbances, 
whKh  can  be  sensed  in  the  cock- 
pit; e.g.,  high-speed  buffet,  ex- 
tended landing  gear  or  flaps, 
nosewheel  scuffing,  stall  buffet,  air 
turbulence,  etc. 


Simulator  level 


7.  Visual  System 


a.  The  simulator  must  have  a  visual 
system  provkling  an  out-of-ttie- 
cockpit  view. 


b.  The  simulator  must  provkJe  a  con- 
tinuous minimum  collimated  fiefd 
of  view  of  45°  horizontally  and  30° 
vertwaHy  per  pik>t  seat.  Both  pik>t 
seat  visual  systems  must  be  oper- 
at>le  simultaneously. 


B 


Addittonal  details 


c.  The  simulator  must  provkle  a  con- 
tinuous minimum  collimated  visual 
fiekl  of  view  of  75°  horizontally 
and  30°  vertteally  per  pilot  seat. 
Both  pik>t  seat  visual  systems 
must  be  operable  simultaneously. 


d.  Tfie  simulator  must  have  oper- 
ational landing  lights  for  night 
scenes. 


lnfonnatk>n 
nolas 


\r 


f 


.  The  simulator  must  have  instructor 
controls  for  the  following: 
(l)Cloudbase. 

(2)  Visibility  in  statute  miles  (km) 
and  runway  visual  range 
(RVR)  in  ft.  (m). 

(3)  Airport  selection. 

(4)  Airport  lighting. 

Each  airport  scene  displayed  must 
include  the  following: 


(1)  Airport  mnways  and 
taxiways. 

(2)  Runway  definition. 

(i)  Runway  surface  and  mark- 
ings. 

(ii)  Lighting  for  the  mnway  in 
use,  including  runway  thresh- 
oM,  edge,  centeriine,  touch- 
down zone,  VASI  (or  PAPI). 
and  approach  lighting  of  ap- 
propriate cotors. 


Simulator  performance  (with  empha- 
sis on  amplitude  and  frequefKy) 
must  be  recorded  and  compared 
to  airplane  data.  The  results  must 
be  made  a  part  of  the  QTG.  For 
air  turtjulence,  general  purpose 
disturt)ance  models  that  approxi- 
mate demonstrable  flight  test  data 
are  acceptat)le. 


A  demonstration  is  required  for  initial 
and  recurrent  evaluations. 


An  SOC  is  required. 


Tlie  simulator  shoukj  be  pro- 
grammed and  instrumented  in 
such  a  manner  ttiat  ttie  char- 
acteristk:  buffet  nrKXJes  can  be 
measured  and  compared  to  air- 
plane data. 


An  SOC  is  required.  Wkle  angle 
systems  provkjing  cross  cockpit 
viewing  (for  both  pitots  simulta- 
neously) must  provkJe  a  minimum 
field  of  view  of  150°  horizontally. 


A  demonstration  is  required  for  initial 
and  recurent  evaluatk>ns.  Where 
used,  dusk  (or  twilight)  scenes  re- 
quire operatk>nal  landing  lights. 


A  demonstration  is  required  for  initial 
and  recurrent  evaluatkxis. 


A  demonstration  is  required  for  initial 
and  recurrent  evaluations. 
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Table  of  Minimum  Simulator  Requirements— Continued 


OPS  requirements 

Simulator  level 

"* 

Information 
notes 

General  simulator  requirements 

Additional  details 

A 

B 

C 

D 

(iii)  Taxiway  lights. 

g.  The  distances  at  which  runway 

X 

X 

X 

X 

A  demonstration  is  required  for  initial 

features  are  visible,  as  measured 

and  recurrent  evaluations. 

from  runway  threshold  to  an  air- 

plane aligned  with  the  mnway  on 

an  extended  3°  glide  slope  must 

not  be  less  than  listed  below: 

(1)    Runway    definition,    strobe 

lights,  approach  lights,  runway 

- 

~ 

edge  white  lights  and  Visual 

Approach      Slope      Indicator 

(VASI)  or  Precision  Approach 

Path  Indicator  (PAPI)  system 

lights  from  5  statute  miles  (8 

kilometers  (km))  of  the  runway 

- 

threshold. 

_ 

(2)  Runway  centertine  lights  and 

taxiway  definition  from  3  stat- 

ute miles  (4.8  km).. 

^ 

(3)  Threshold  lights  and  touch- 

. 

down  zone  lights  from  2  stat- 

ute miles  (3.2  km).. 

(4)    Runway    markings    within 

^ 

range    of    landing    lights    for 

night  scenes;  as  required  by 

. 

three  (3)  arc-minutes  resolu- 

tk)n  on  day  scenes.. 

- 

h.  The  simulator  must  provide  visual 

X 

X 

X 

X 

system    compatibility    with    aero- 

dynamk:  programming. 

i.  The  simulator  must  be  verified  for 

X 

X 

X 

X 

The  QTG  must  contain  appropriate 

visual  ground  segment  and  visual 

calculations  and  a  drawing  show- 

~ 

scene  content  for  the  airplane  in 

ing  the  pertinent  data  used  to  es- 

landing  configuration  and  a  main 

.    tablish  the  airplane  location  and 

wtieel  height  of  100  feet  (30  me- 

the segment  of  the  ground  that  is 

ters)  above  the  touchdown  zone. 

visible  considering  the  airplane  at- 

Data submitted  must  include  at 

titude  (cockpit  cut-off  angle)  and  a 

least  the  following: 

runway  visual  range  of  1 ,200  feet 

(1)  Static  airplane  dimensions  as 

or  350  meters.  Simulator  perform- 

follows: 

ance  must  be  measured  against 

(i)  Horizontal  and  venk:al  dis- 

the QTG  calculations.   Sponsors 

tance  from  main  landing  gear 

must  provide  this  data  for  each 

(MLG)  to  glideslope  reception 

simulator  (regardless  of  previous 

antenna. 

qualification  standards)  to  qualify 

(ii)  Horizontal  and  vertk:al  dis- 

the simulator  for  all  precision  in- 

tance   from    MLG    to    pilot's 

strument  approaches. 

eyepoint. 

(iii)  glideslope  angle. 

(iii)  Statk:  cockpit  cutoff  angle. 

(iv)  Airplane  pitch  angle  on  ap- 

- 

(2)  Approach  data  as  follows: 

proach. 

• 

(i)  ldentifk:ation  of  runway. 

(3)   Airplane   data  for   manual 

(ii)  Horizontal  distance  from  run- 

testing: 

way  threshold   to   glideslope 

(i)  Gross  weight. 

intercept  with  mnway. 

(ii)  Airplane  configuration, 
(iii)  Approach  airspeed. 

t 

j.  The  simulator  must  provide  visual 

X 

X 

X 

A  demonstration  is  required  for  initial 

cues   necessary   to   assess   sink 

and  recun-ent  evaluations. 

rates   (provide   depth   perception) 

during  landings,  to  include: 

- 

(1)      Surface      on      runways. 

taxiways,  and  ramps. 

(2)  Terrain  features. 
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Table  of  Minimum  Simulator  Requirements— Continued 


QPS  requirements 


General  simulator  requirements 


k.  The  simulator  must  have  night  and 
dusk  (or  twilight)  visual  scene  ca- 
pability, including  general  terrain 
characteristics  and  signifk»nt 
landmarks,  free  from  apparent 
quantizatkxi. 


I.  The  simulator  must  provkle  for 

(1)  Accurate  portrayal  of  the  en- 
vironment relating  to  the  simu- 
lator attitude 


Simulator  level 


(2)  QuKk  confirmatkxi  of  visual 
system  cotor,  RVR,  focus,  and 
intensity. 


m.  The  simulator  must  provkJe  a 
minimum  of  three  airport  scenes 
including: 

(1)  Surfaces  on  runways, 
taxiways,  and  ramps. 

(2)  Lighting  of  appropriate  cokx 
for  all  runways,  including  run- 
way threshold,  edge,  center- 
line,  VASI  (or  PAPI),  and  ap- 
proach lighting  for  the  runway 
in  use. 

(3)  Airport  taxiway  lighting. 

(4)  Ramps  and  buiklings  that 
correspond  to  the  sponsor's 
Line  Oriented  scenarios. 


n.  The  simulator  must  be  capable  of 
producing  at  least  10  levels  of 
occulting. 


.  Ttie  simulator  must  be  able  to  pro- 
vide weather  representations  in- 
cluding the  following: 

(1)  Variable  cloud  density. 

(2)  Partial  obscuratton  of  ground 
scenes:  i.e.,  the  effect  of  a 
scattered  to  broken  doud 
deck. 

(3)  Gradual  break  out. 

(4)  Patchy  fog. 

(5)  The  effect  of  fog  on  airport 
lighting. 


B 


Additk>nal  details 


A  demonstratkxi  is  required  for  initial 
and  recunent  evaluatk>ns.  Dusk 
(or  twHight)  scene  must  enable 
klentifteatton  of  a  visible  horizon 
and  general  terrain  characteristics. 


A  demonstratkxi  is  required  for  initial 
evaluatton.  However,  if  there  is 
any  question  regarding  this  tunc- 
tton,  the  NSPM  may  require  the 
demonstration  be  repeated  during 
any  inspectkxi  or  subsequent  re- 
current evaluatkxi. 


Informatton 


Examples  of  general  terrain  charac- 
teristtes  are  fiekls,  roads,  and  bod- 
ies o(  water. 


An  SOC  is  required.  A  demonstra- 
tk>n  is  required  for  initial  evalua- 
tkxi.  However,  if  there  is  any 
questton  regarding  this  functkxi, 
the  NSPM  may  require  the  dem- 
onstratHxi  be  repeated  during  any 
inspectkxi  or  subsequent  recunent 
evaluatmn. 


A  demonstratkxi  is  required  for  initial 
and  recurrent  evaluatkxis. 


Visual  attitude  vs.  simulator  attitude 
is  a  comparison  of  pitch  and  roll  of 
tf>e  horizon  as  displayed  in  the 
visual  scene  compared  to  the  dis- 
play on  the  attitude  indtolor. 


«^ 


A  demonstratk)n  is  required  for  initial 
evaluatton.  However,  if  there  is 
any  question  regarding  this  func- 
tton,  the  NSPM  may  require  this 
demonstratk>n  to  be  accomplished 
during  any  inspectk>n  or  subse- 
quent recurrent  evaluatk)n. 


A  demonstratk)n  is  required  for  initial 
and  recurrent  evaluatkxis.  The 
weattier  representatkxw  must  be 
provkled  at  and  betow  an  altitude 
of  2,000  ft  (610  m)  height  above 
the  airport  and  within  a  radius  of 
10  miles  (16  km)  from  the  airport. 
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Table  of  Minimum  Simulator  Requirements— Continued 


QPS  requirements 

General  simulator  requirements 

Simulator  level 

Additional  details 

Information 
notes 

A 

B 

C 

D 

p.  Ther  surface  resolution  must  be 
demonstrated  by  a  test  pattem  of 
objects  shown  to  occupy  a  visual 
angle  of  three  (3)  arc-minutes  in 
the  visual  scene  from  the  pilot's 
"eye  poinf '. 

X 

X 

An  SOC  is  required  and  must  in- 
clude the  relevant  calculations.  A 
demonstration  is  required  on  initial 
evaluations.  However,  if  there  is 
any  question  regarding  this  func- 
tion, the  NSPM  may  require  this 
demonstration  to  be  accomplished 
during  any  inspection  or  subse- 
quent recurrent  evaluation. 

- 

q.  The  lightpoint  size  must  not  be 
greater  than  six  (6)  arc-minutes. 

X 

X 

An  SOC  is  required  and  must  in- 
clude the  relevant  calculations.  A 
demonstration  is  required  on  initisU 
evaluations.  However,  if  there  is 
any  question  regarding  this  func- 
tion, the  NSPM  may  require  this 
demonstration  to  be  accomplished 
during  any  inspection  or  subse- 
quent recun«nt  evaluation. 

-- 

r.  The  lightpoint  co 
not  be  less  than  2 

ntrast  ratio  must 
5:1. 

X 

X 

An  SOC  is  required  and  must  in- 
clude the  relevant  cakxilatkjns.  A 
1 -degree  spot  photometer  is  used 
to  measure  a  square  of  at  least  1 
degree,     filled     with     lightpoints 
(where  lightpoint  modulation  is  just 
discemible)  and  compare  the  re- 
sults to  the  measured  adjacent 
background.   A  demonstration  is 
required    on    initial    evaluations. 
However,  if  there  is  any  question 
regarding  this  function,  tfje  NSPM 
may  require  this  demonstration  to 
be  accomplished  during  any  in- 
spection or  subsequent  recun-ent 
evaluatkxi. 

- 

s.  The  simulator  mu 
Hght.  (2)  night,  an 
or  twilight  visual  s 
cient  scene  cont( 
the  airport,  the  te 
landmarks  around 
scene  content  mu 
successfully  acco 
landing.  The  simu 
bient  lighting  mus 
consistent  with  t 
displayed. 

1st  have  (1)  day- 
d  (3)  either  dusk 
tcenes  with  suffi- 
snt  to  recognize 
rrain,  and  major 
the  airport.  Tfie 
Bt  allow  a  pik)t  to 
mplish  a  visual 
lator  cockpit  am- 
t  be  dynamically 
t\e  visual  scene 

- 

X 

A  demonstration  is  required  for  initial 
and    recun^nt    evaluations.    The 
daylight  visual  scene  must  be  part 
of  a  total  daylight  cockpit  environ- 
ment which  at  least  represents  the 
amount  of  light  in  the  cockpit  on 
an    overcast   day.    For   daylight 
scenes,    such    ambient    lighting 
must  not  "washout"  the  displayed 
visual  scene  nor  fall  below  5  foot- 
lamberts  (17  cd/m^)  of  light  as  re- 
flected  from   an   instrument   ap- 
proach plate  at  knee  height  at 
both  pilots'  station.  These  require- 
ment are  applk»ble  to  any  level  of 
simulator  equipped  with  a  "day- 
light" visual  system. 

Brightness  capability  may  be  dem- 
onstrated with  a  test  pattem  of 
white  light  using  a  spot  photom- 
eter. Daylight  visual  system  is  de- 
fined as  a  visual  system  capable 
of  producing,  at  a  minimum,  full 
'^cotor  presentations,  scene  content 
comparable  in  detail  to  that  pro- 
duced by  4,000  edges  or  1,000 
surfaces  for  daylight  and  4,000 
lightpoints    for    night    and    dusk 
scenes,  6  foot-lamberts  (20  cd/m^) 
of  light  measured  at  the  pilot's  eye 
positon  (highlight  brightness)  and 
a  display  which  is  free  of  apparent 
quantization  and  other  distracting 
visual  effects  while  the  simulator 
is  in  motion. 
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Table  of  Minimum  Simulator  Requirements— Continued 


QPS  requirements 


General  simulator  requirements 


(1)  The  simulator  visual  system 
must  provide  a  minimum  con- 
trast ratio  of  5:1. 


(2)  The  simulator  visual  system 
must  provkle  a  highlight 
brightness  of  not  less  than  six 
(6)  foot-lamberts  (20  cd/m^). 


t.  The  simulator  must  provkle  oper- 
atkMial  visual  scenes  that  portray 
physteal  relationships  known  to 
cause  landing  illusions  to  pilots. 


u.  The  simulator  must  provkle  spe- 
cial weather  representations  of 
light,  medium,  and  heavy  precipita- 
tk>n  near  a  thunderstonn  on  take- 
off and  during  approach  ar>d  land- 
ing. 


V.  The  simulator  must  present  visual 
scenes  of  wet  and  snow-covered 
runways,  including  runway  lighting 
reflections  for  wet  conditions,  par- 
tially obscured  lights  for  snow  con- 
ditions, or  suitable  altemative  ef- 
fects. 


w.  The  simulator  must  present  real- 
istic color  and  directionality  of  all 
airport  lighting. 


8.  Sound  System 


Simulator  level 


a.  The  simulator  must  provide  cock- 
pit sounds  that  result  from  pilot  ac- 
ttons  that  correspond  to  those  that 
occur  in  the  airplane. 


B 


Additional  details 


A  raster-drawn  pattem  must  be  dis- 
played that  fills  the  entire  visual 
scene  (3  or  more  channels)  con- 
sisting of  a  matrix  of  black  and 
white  squares  no  larger  tfian  10" 
and  no  smaller  than  5°  per 
square,  with  a  white  square  hav- 
ing a  minimum  thresfiold  value  of 
2  foot-lamberts,  or  7  cd/m*  in  the 
center  of  each  channel.  The  con- 
trast ratk)  is  the  numerk»l  value  of 
the  brightness  measured  for  the 
center  (white)  square  divkled  by 
the  brightness  value  tor  any  adja- 
cent (dart()  square. 


Informatkxi 
notes 


A  1°  spot  photometer  is  used  to 
measure  ttie  brightrwss  values. 


The  test  must  use  the  full  pattem 
described  above,  measuring  the 
brightness  of  a  white  square,  su- 
perimposed completely  with  a 
highlighted  area  covering  the 
square.  Use  of  calligraphk:  capa- 
bilities to  enhance  raster  bright- 
ness is  acceptable,  however,  indi- 
vklual  light  points  or  light  point  ar- 
rays are  not  acceptable. 


A  demonstratton  is  required  for  inrtial 
and  recurrent  evaluatkxw. 


A  1°  spot  photometer  is  used  to 
measure  the  brightness  values. 


A  demonstratkxi  is  required  for  initial 
and  recurrent  evaluations.  Rep- 
resentations need  only  be  pre- 
sented at  and  betow  an  altitude  of 
2,000  ft.  (610  m)  above  the  airport 
surface  and  within  10  miles  (16 
km)  of  the  airport. 


For  example:  short  runways,  landing 
approaches  over  water,  uphill  or 
downhill  njnways,  rising  terrain  on 
the  approach  path,  unk^ue  topo- 
graphic features,  etc. 


A  demonstratton  is  required  for  initial 
and  recurrent  evaluattons. 


A  demonstration  is  required  for  initial 
and  recunent  evaluations. 
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Table  of  Minimum  Simulator  Requirements— Continued 


OPS  requirements 

General  simulator  requirements 

Simulator  level 

Additional  details 

Information 
notes 

A 

B 

C 

D 

b.   The   simulator  must  accurately 
simulate  the  sound  of  precipitation, 
windshield  wipers,  and  other  sig- 
nificant airplane  noises  perceptible 
to  the  pilot  during  nomial  oper- 
ations, and  include  the  sound  of  a 
crash  (when  the  simulator  is  land- 
ed in  an  unusual  attitude  or  in  ex- 
cess of  the  stmcturai  gear  limita- 
tions); normal  engine  and  thrust 
reversal  sounds;  and  the  sounds 
of  flap,  gear,  and  spoiler  extension 
and  retraction. 

X 

X 

An  SOC  is  required.  A  denronstra- 
tion  is  required  for  initial  and  re- 
current evaluations. 

■ 

c.  The  simulator  mu 
isttc  amplitude  an 
cockpit  noises  and 

Bt  provide  real- 
d  frequency  of 
sounds. 

X 

Simulator  performarice  nuist  be  re- 
corded, compared  to  amplitude 
and  frequency  of  the  same 
sounds  recorded  in  the  airplane, 
and  be  made  a  part  of  the  QTG. 
These  sounds  must  include,  at 
least,  the  sound  of  precipitation, 
windshield  wipers,  engine,  and  air- 
frame sounds.  When  appropriate, 
the  sounds  must  be  coordinated 
with  the  weather  representations 
required  in  paragraph  A.w. 

Attachment  2  to  Appendix  A  to  Part  60 — 
Simulator  Objective  Tests 


1.  General 


Begin  QPS  Requirements 

a.  Test  requirements.  (1)  The  ground  and 
flight  tests  required  for  qualiflcation  are 
listed  in  the  following  Table  of  Objective 
Tests.  Computer  generated  simulator  test 
results  must  be  provided  for  each  test.  If  a 
flight  condition  or  operating  condition  is 
required  for  the  test  but  which  does  not 
apply  to  the  airplane  being  simulated  or  to 
the  qualification  level  sought,  it  may  be 
disregarded  (for  example:  An  engine  out 
missed  approach  for  a  single-engine  airplane; 
a  maneuver  using  reverse  thrust  for  an 
airplane  without  reverse  thrust  capability;  a 
landing  test  for  a  Level  A  simulator;  etc.]. 
Each  test  result  is  compared  against  Flight 
Test  Data  described  in  §60.13,  and  Paragraph 
9  in  the  main  body  of  this  appendix. 
Although  use  of  a  driver  program  designed  to 
automatically  accomplish  the  tests  is 
encouraged  for  all  simulators  and  required 
for  Level  C  and  Level  D  simulators,  each  test 
must  be  able  to  be  accomplished  manually 
while  recording  all  appropriate  parameters. 
The  results  must  be  produced  on  a  multi- 
channel recorder,  line  printer,  or  other 
appropriate  recording  device  acceptable  to 
the  NSPM.  Time  histories  are  required  unless 
otherwise  indicated  in  the  Table  of  Objective 
Tests.  All  results  must  be  labeled  using  the 
tolerances  and  units  given. 

(2)  The  Table  of  O^ective  Tests  in  this 
attachment  sets  out  the  test  results  required. 


including  the  parameters,  tolerances,  and 
flight  conditions  for  simulator  validation. 
Tolerances  are  provided  for  the  listed  tests 
because  aerodynamic  modeling  and 
acquisition/ development  of  reference  data 
are  often  inexact.  All  tolerances  listed  in  the 
following  tables  are  applied  to  simulator 
performance.  When  two  tolerance  values  are 
given  for  a  parameter,  the  less  restrictive  may 
be  used  unless  otherwise  indicated. 

(3)  Certain  tests  included  in  this 
attachment  must  be  supported  with  a 
Statement  of  Compliance  and  Capability 
(SOC).  In  the  following  tabular  listing  of 
simulator  tests,  requirements  for  SOC's  are 
indicated  in  the  "Test  Details"  column. 

(4)  When  operational  or  engineering 
judgment  is  used  in  making  assessments  for 
flight  test  data  applications  for  simulator 
validity,  such  judgment  must  not  be  limited 
to  a  single  parameter.  For  example,  data  that 
exhibit  rapid  variations  of  the  measured 
parameters  may  require  interpolations  or  a 
"best  fit"  data  selection.  All  relevant 
parameters  related  to  a  given  maneuver  or 
flight  condition  must  be  provided  to  allow 
overall  interpretation.  When  it  is  difficult  or 
impossible  to  match  simulator  to  airplane 
data  throughout  a  time  history,  differences 
must  be  justified  by  providing  a  comparison 
of  other  related  variables  for  die  condition 
being  assessed. 

(5)  Unless  noted  otherwise,  simulator  tests 
must  represent  airplane  performance  and 
handling  qualities  at  operating  weights  and 
centers  of  gravity  (CG)  typical  of  normal 
operation.  If  a  test  is  supported  by  airplane 
data  at  one  extreme  weight  or  CG,  another 
test  supported  by  airplane  data  at  mid- 
conditions  or  as  close  as  possible  to  the  other 


extreme  must  be  included,  except  as  may  be 
authorized  by  the  NSPM.  Tests  of  handling 
qualities  must  include  validation  of 
augmentation  devices. 

(6)  When  comparing  the  parameters  listed 
to  those  of  the  airplane,  sufficient  data  must 
also  be  provided  to  verify  the  correct  flight 
condition  and  airplane  configuration 
changes.  For  example:  to  show  that  control 
force  is  within  ±5  pounds  (2.2  daN)  in  a  static 
stability  test,  data  to  show  the  correct 
airspeed,  power,  thrust  or  torque,  airplane 
configuration,  altitude,  and  other  appropriate 
datum  identification  parameters  must  also  be 
given.  If  comparing  short  period  dynamics, 
normal  acceleration  may  be  used  to  establish 
a  match  to  the  airplane,  but  airspeed, 
altitude,  control  input,  airplane 
configuration,  and  other  appropriate  data 
must  also  be  given.  If  comparing  landing  gear 
change  dynamics,  pitch,  airspeed,  and 
altitude  may  be  used  to  establish  a  match  to 
the  airplane,  but  landing  gear  position  must 
alsabe  provided.  All  airspeed  values  must  be 
clearly  annotated  as  to  indicated,  calibrated, 
etc.,  and  like  values  used  for  comparison. 

(7)  The  QTG  provided  by  the  sponsor  must 
describe  clearly  and  distinctly  how  the 
simulator  will  be  set  up  and  operated  for 
each  test.  Overall  integrated  testing  of  the 
simulator  must  be  accomplished  to  assure 
that  the  total  simulator  system  meets  the 
prescribed  standards;  i.e.,  it  is  not  acceptable 
to  test  only  each  simulator  subsystem 
independently.  A  manual  test  procedure  with 
explicit  and  detailed  steps  for  completion  of 
each  test  must  also  be  provided. 

(8)  In  those  cases  where  the  objective  test 
results  authorize  a  "snapshot"  result  in  lieu 
of  a  time-history  result,  the  sponsor  must 
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ensure  that  a  steady  state  condition  exists 
firom  5  seconds  prior  to,  through  2  seconds 
after,  the  instant  of  time  captured  by  the 
"snapshot." 

(9)  For  previously  qualified  simulators,  the 
tests  and  tolerances  of  this  attachment  may 
be  used  in  subsequent  recurrent  evaluations 
for  any  given  test  providing  the  sponsor  has 
submitted  a  proposed  MQTG  revision  to  the 
NSPM  and  has  received  NSPM  approval. 

(10)  Simulators  are  evaluated  and  qualified 
with  an  engine  model  simulating  the  airplane 
manufacturer's  flight  test  engine.  For 
qualification  of  alternate  engine  models 
(either  variations  of  the  flight  test  engines  or 
other  manufacturer's  engines)  additional 
simulator  tests  with  the  alternate  engine 
models  are  required.  Where  thrust  is  different 
by  more  than  5%  from  the  flight  test  engine, 
flight  test  data  from  an  airplane  equipped 
with  the  alternate  engine  is  required.  Where 
the  airplane  manufacturer  certifies  th&t  the 
only  impact  on  the  simulator  model  is  thrust, 
and  that  other  variables  related  to  the 
alternate  engine  (such  as  drag  and  thrust 
vector)  are  imchanged  or  are  insignificantly 
changed,  additional  simulator  tests  may  be 
run  with  the  same  initial  conditions  using 
the  thrust  from  the  flight  test  data  as  a  driven 
parameter  for  the  alternate  engine  model. 

(11)  Motion  System  Tests: 

(a)  The  minimum  excursions, 
accelerations,  and  velocities  for  pitch,  roll, 
and  yaw  must  be  measurable  about  a  single, 
common  reference  point  and  must  be 
achieved  by  driving  one  degree  of  freedom  at 
a  time. 

(b)  The  minimum  excursions, 
accelerations,  and  velocities  for  heave,  sway, 
and  surge  may  be  measiu«d  about  different 
but  identifiable  reference  points  and  must 
also  be  achieved  by  driving  one  degree  of 
freedom  at  a  time. 

(12)  For  testing  Computer  Controlled 
Airplane  (CCA)  simulators,  or  other  highly 
augmented  airplane  simulators,  flight  test 
data  are  required  for  both  the  Normal  (N)  and 
Non-normal  (NN)  control  states,  as  indicated 
in  this  attachment  except  that  some  tests 


require  data  only  in  the  Normal  control  state 
and  are  so  noted.  Where  test  results  are 
independent  of  control  state,  Non-normal 
control  data  may  be  used.  Tests  for  other 
levels  of  control  state  degradation  may  be 
required  as  detailed  by  the  NSPM  at  the  time 
of  definition  of  a  set  of  specific  airplane  tests 
for  simulator  data.  Where  Non-normal 
control  states  are  required,  test  data  must  be 
provided  for  one  or  more  Non-normal  control 
states,  and  must  include  the  least  augmented 
state.  All  tasU  in  the  Table  of  Objective  Tests 
require  test  results  in  the  Normal  control 
state  unless  specifically  noted  otherwise  in 
the  additional  requirements  section  following 
the  CCA  designation.  Where  applicable, 
flight  test  data  must  record  Normal  and  Non- 
normal  states  for: 

(a)  Pilot  controller  deflections  or 
electronically  generated  inpuU,  including 
location  of  input;  and 

(b)  Flight  control  surface  positions  unless 
test  results  are  not  affected  by,  or  are 
independent  of,  surface  positions. 

(13)  For  computer  controlled  airplanes 
using  airplane  hardware  (e.g.,  "side  stick 
controller")  in  the  simulator  cockpit,  some 
tests  will  not  be  required.  Those  tests  are 
annotated  in  the  "Additional  Requirements" 
column  with  the  Computer  Controlled 
Airplane  (CCA)  note— "test  not  required  if 
cockpit  controller  is  installed  in  the 
simulator."  However,  in  these  cases  the 
sponsor  must  supply  a  statement  that  the 
airplane  hardware  meets  and  will  continue  to 
meet  the  appropriate  manufacturer's 
specifications  and  the  sf)onsor  must  have 
supporting  information  to  that  fact  available 
for  NSPM  review. 

End  QPS  Requirements 


b.  Discunion 


Begin  Information 

(1)  If  relevant  winds  are  present  in  the 
objective  data,  the  wind  vector  (magnitude 

Table  of  Objective  Tests 


and  direction)  should  be  clearly  noted  as  part 
of  the  data  presentation,  expressed  in 
conventional  terminology,  and  related  to  the 
runway  being  used  for  the  test. 

(2)  The  NSPM  will  not  evaluate  any  - 
simulator  unless  the  required  SOC  indicates 
that  the  motion  system  is  designed  and 
manufoctured  to  safely  operate  within  the 
simulator's  maximum  excursion, 
acceleration,  and  velocity  capabilities  (see 
p>aragraph  3,  Motion  System,  in  the  following 
table). 

(3)  In  the  following  Table  of  Objective 
Tests,  the  last  column  is  titled  "Paragraph  8." 
A  "yes"  indication  in  that  column  directs  the 
reader  to  paragraph  8  of  this  attachment  for 
additional  information  relative  to  sources  of 
data,  procedures  used  to  acquire  the  data, 
and  instrumentation  that  may  be  used,  as  an 
alternative  to  those  expected  under  normal 
flight  test  procedures  and  that  may  be  used 
for  that  particular  test  for  Level  A  or  Level 

B  simulators.  Paragraph  8  also  contains 
notes,  reminders,  and  information  applicable 
to  that  particular  test  for  those  simulator 
levels.  These  data  sources,  procedures,  and 
instrumentation,  if  used,  would  be  submitted 
in  accordance  with  the  alternative  data 
provisions  of  §60.13  of  Part  60  and  Section 
9  of  this  QPS  attachment. 

(4)  The  reader  is  encouraged  to  review  the 
Airplane  Flight  SimuUtor  Evaluation 
Handbook,  Volumes  I  and  II,  published  by 
the  Royal  Aeronautical  Society,  London,  UK, 
in  February  1995  and  July  1996,  respectively, 
and  FAA  Advisory  Circulars  (AC)  25-7, 
Flight  Test  Guide  for  Certification  of 
Transport  Category  Airplanes,  and  (AC)  23- 
8A,  Flight  Test  Guide  for  Certification  of  Part 
23  Airplanes,  for  references  and  examples 
regarding  flight  testing  requirements  and 
techniques. 

End  Information 


OPS  requirements 


Test 


Tolerance 


Fight 
oofKwions 


z.  rwnonnmmM 
a.  Taxi 


(1)  Minimum  ftadtus  Turn 


±3  ft  (0.9m)  or  20%  of  Airplane 
Turn  Radius. 


Ground^'akaoff 


Simulator 


A       8       C       D 


Test  details 


Record  both  Main 
andNosegear 
turning  radius. 
This  test  is  to  be 
acoomptished 
wtlhoul  the  use  of 
brat(es  and  onty 
minimum  ttirust, 
except  tor  air- 
planes requiring 
asymmetric  ttMust 
or  braldng  to  turn. 


Para- 
graphs 
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QPS  requirements 

Information 
notes 

Test 

Toterance 

Flight 
corxJrtkxis 

Simulator 
level 

~    Test  details 

Para- 
graphs 

A 

B 

C 

D 

(2)  Rate  of  Turn  vs. 

±10%  or  ±27sec.  Turn  Rate  ... 

Ground/Takeoff 

X 

X 

X 

Record  a  minimum 
of  two  speeds, 
greater  than  min- 
imum turning  ra- 
dius speed,  with  a 
spread  of  at  least 
5  knots. 

Yes. 

Nosewheel  Steering 
Angle. 

I 

b.T«kMn 

(1)  Ground  Acceleration 

±5%   Time   and    Distance   or 
±5%  Time  and  ±200  ft  (61 
m)  of  Distance. 

GroundA'akeoff 

X 

X 

X 

X 

Record  acceleratkxi 
time  and  distance 
for  a  minimum  of 
80%  of  the  seg- 
ment from  brake 
release  to  Vr. 
Preliminary  air- 
craft certifk^atkxi 
data  may  be 
used.. 

Yes 

Tune  and  Distance. 

_ 

(2)  Minimum  Control 
Speed  -  Ground  (V„K,) 
using  aerodynamic 
controls  only  (per  ap- 
plicable Airworthiness 
Standard)  or  Low 
Speed,  Engine  Inoper- 
ative Ground  Control 
Characteristics. 

±25%   of    Maximum   Airplane 
Lateral   Deviatkxi  or  ±5  ft 
(t.5    m).    Additkxially,    for 
those  simulators  of  airplanes 
wHh  reversible  flight  control 
systems:      Rudder      Pedal 
Force;  ±10%  or  ±  5  lb  (2.2 
daN). 

GroundA'akeoff 

X 

X 

X 

X 

Engine  failure  speed 
"   must  be  within  ±1 
knot  of  airplane 
ertgine  failure 
speed.  Engine 
thrust  decay  must 
be  that  resulting 
from  the  mathe- 
matrcal  model  for 
the  engine  variant 
applnable  to  the 
simulator  under 
test. 

- 

Yes. 

(3)  Minimum  Unstick 
Speed  (V™)  or  equiva- 
lent as  provided  by  the 
airplane  manufacturer. 

±3  Kts  Airspeed  ±1.5°  Pitch 

Ground/Takeoff 

X 

X 

X 

X 

Record  main  landing 
gear  strut  com- 
presskjn  or  equiv- 
alent air/ground 
signal.  Record 
from  10  Kts  be- 
fore start  of  rota- 
tton.  Elevator 
input  must  pre- 
cisely match  air- 
plane data.  See 
14CFR 
§  25.107(d). 

Yes. 

(4)  Normal  Takeoff  

±3  Kts  Airspeed  ±1.5°  Pitch 
±1.5°  Angle  of  Attack  ±20  ft 
(6  m)  AKitude.  Additionally, 
for  those  simulators  of  air- 
planes with  reversible  flight 
control    systems:    Stick/Col- 
umn Force;  ±  10%  or  ±  5  lb 
(2.2  daN). 

GroundTTakeoff  and 
First  Segment 
Climb. 

X 

X 

X 

X 

Record  takeoff  pro- 
file from  brake  re- 
lease to  at  least 
200  ft  (61  m) 
above  ground 
level  (AGL). 

Yes. 

(5)  CritKal  Engine  Failure 
oh  Takeoff.                  | 

±3  Kts  Airspeed  ±1.5°  Pitch, 
±1.5°  Angle  of  Attack,  ±20  ft 
(6  m)  Altitude,  ±2°  Bank  and 
SkJeslip  Angle.  Additionally, 
for  those  simulators  of  air- 
planes with  reversible  flight 
control    systems:    Stk*/Col- 
umn  Force;  ±10%  or  ±5  lb 
(2.2    daN)),    Wheel    Force; 
±10%  Of  ±1.3  daN  (3  lb)); 
and    Rudder    Pedal    Force; 
±10%  Of  ±5  lb  (2.2  daN). 

Ground/Takeoff  and 
First  Segment 
Climb. 

X 

X 

X 

X, 

Record  takeoff  pro- 
file at  near  max- 
imum takeoff 
weight  from  prior 
to  engine  faihjre 
to  at  least  200  tt 
(61  m)  AGL.  En- 
gine failure  speed 
must  be  within  ±3 
Kts  of  airplane 
data.  CCA:  Test 
in  Nomfwl  AND 
Non-normal  con- 
trol state. 

- 

Yes. 
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OPS  requirements 

notes 

Test 

Tol6fBnc6 

FKght 
condloons 

Simulator 
levsl 

■  ■ 1 

Test  details 

Para- 
graphs 

A 

B 

c 

D 

(6)  Crosswind  Takeoff  .... 

±3  Kts  Airspeed,  ±1.5°  Pitch, 
±1.5°  Angle  of  Attack,  ±20  ft 
(6  m)  Altitude,  ±2°  Bank  and 
Skleslip  Angle.  Additkxially. 
for  those  simulators  of  air- 
planes with  rever5ii>le  flight 
control  systems:  StKk/Col- 
umn  Force;  ±10%  or  ±5  lb 
(2.2  daN);  Wheel  Force; 
±10%or±3lb(1.3daN);and 
Rudder  Pedal  Force:  ±10% 
or  ±5  lb  (2.2  daN). 

Ground/Takeoff  and 
First  Segment 
Climb. 

X 

X 

X 

X 

Record  takeoff  pro- 
file from  brake  re- 
lease to  at  least 
200  ft  (61  m) 
AGL.  Requires 
test  data,  inckid- 
ir>g  informatwn  on 
wind  profile  (/.•., 
wind  speed  and 
directkxi  vs.  alti- 
tude), for  a  cross- 
wind  component 
of  at  least  20  Kts., 
but  not  more  than 
Ifie  maximum  (or 
maximum  dem- 
onstrated) cross- 
wind  for  the  air- 
plane. 

Yes. 

_ 

(7)  Rejected  Takeoff 

±5%  Time  or  ±1.5  sec;  ±7.5% 
Distance  or  ±250  ft  (±76  m. 

GroundH'akeoff  ....... 

X 

X 

X 

X 

Record  time  and 
distance  from 
brake  application 
to  fuN  stop  The 
airplane  must  be 
at  or  near  tt>a 
maximum  takeoff 
gross  weight  Use 
maximum  braking 
effort,  auto  or 
manual. 

Autobrakes  will  be 
used  where  appli- 
cable. 

Yes 

(8)  Oynamk:  Engine  Fail- 

±20% Body  Rates  

1st  Segment  CHmb 

' 

X 

X 

Engine  failure  speed 
must  be  within  ±3 
Kts  of  airplane 
data.  Record 
Hands  Off  tromS 
86C8.  bslofv  lo  5 
90CS.  AftW  9nQin9 
faikjreor 
30°  Bank,  which- 
ever occurs  first, 
and  then  Hands 
On  until  wings 

Engine  failure 
may  be  a  snap 
deceleratkxi  to 
kite  (CCA:  Test 
In  Normal  AND 
Non-normal  con- 
trol state). 

For  safety  consldsr- 
ations.  airplane 
fKghi  test  may  be 
performed  out  of 
ground  effect  at  a 
sate  aNttude,  but 
wHh  correct  air- 
plane configura- 
tion and  airspeed. 

ure  After  Takeoff. 

cCNfflb 

(1)  (formal  CUmb 

±3  kts  Airspeed,  ±5%  or  ±100 
FPM  (0.5  m«ec.)  Climb 
Rats. 

All  Engines  Oper- 
ating.. 

i; 

X 

X 

X 

X 

Record  results  at 

nominal  dimb 
speed  and  at 
nominal  altitude. 
Manufacturer's 
gross  climb  gra- 
dient may  be  used 
for  flight  test  data 
May  be  a  Snap- 
shot Test. 

Yes 
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Table  of  Objective  Tests— Continued 

QPS  requirements 

Information 

Simulator 

Para- 

Test 

Tolerance 

Flight 

Test  details 

r%tes 

graphs 

corMitions 

A 

B 

C 

D 

±3  kts  Airspeed,  ±5%  or  ±100 

Second  Segment 

X 

X 

X 

X 

Record  results  at 

Yes. 

(2)  One  engine  Inoper- 

ative Second  Segment 

FPM    (0.5    m/Sec.)    Climb 

Climb  with  one 

airplane  limiting 

Climb. 

Rate,  but  not  less  than  tfie 
FAA-Approved          Airplane 
Flight  Manual  {f<FM)  Rate  of 
Oimb. 

engine  Inoperative. 

conditions  of 
weight,  altitude,  & 
temperature.  Man- 
ufacturer's gross 
climb  gradient 

/ 

may  be  used  for 
flight  test  data. 
May  be  a  Snap- 
shot Test. 

*>. 

(3)  One  Engine  Inoper- 

±10% Time.  ±10%  Distance, 

En  route  Climb 

X 

X 

Record  results  for  at 

ative  En  route  Climb. 

±10%  Fuel  Used. 

least  a  5000  ft 
(1550  m)  climb 
segnwnt.  Ap- 
proved Perform- 
ance Manual  data 
may  be  used. 

±3  Kts  Airspeed.  ±5%  or  ±100 

Approach  Climb 

X 

X 

X 

X 

Record  results  at 

Yes. 

(4)  One  Engine  Inoper- 

ative Approach  Climb 

FPM    (0.5    m/Sec.)    Climb 

With  One  Engine 

not  less  than  80% 

- 

(if  Approved  AFM  re- 

Rate, but  not  less  than  the 

Inoperative. 

of  the  FAA-cerlifi- 

quires  specific  per- 
fomiance  in  iang  co»»- 
ditions). 

Approved     AFM     Rate     of 
Climb. 

cated  maximum 
landing  weight. 
Manufacturer's 

gross  climb  gra- 

-■ 

. 

dient  may  be  used 
for  flight  test  data. 
May  be  a  Snap- 
shot Test. 

~ 

d.Cnilae 

(1)  Level  Acceleration 

±5%  Time  

Cruise 

X 

X 

X 

X 

Record  results  for  a 

and  Deceleration. 

minimum  of  SO 
Kts  speed  change. 

(2)  Cruise  Performance  .. 

±.05  EPR  ±5%  of  N,  and  Ni. 
±5%  of  Torque,  ±5%  of  Fuel 
Flow. 

Cruise 

X 

X 

May  be  a  Snapshot 
Test;  however,  a 
minimum  of  2 
consecutive  snap- 
shots with  a 

- 

- 

spread  of  at  least 
5  minutes  wiH  be 
required. 

9.  Ground  DecatoenUon 
(1)  Deceleration  Time 

- 

±5%  of  Time.  For  distance  up 

Landing,  Dry  Run- 

X 

X 

X 

X 

Record  time  and 

Data  is  required  for 

Yes. 

and  Distance,  using       |     to  4000  ft  (1220  m):  ±200  ft 

way. 

distance  for  at 

medium,  light,  and 

manual  application  of 

(61  m)  or  ±10%,  whichever 

least  80%  of  the 

near  maximum 

wtieel  brakes  and  no 

is     smaller.     For    distance 

segment  from 

landing  gross 

reverse  tfirust. 

greater  than  4000  ft  (1220 

touch  down  to  full 

weights. 

m):  ±5%  of  distance. 

stop.  Data  on 
brake  system 
pressure  and  po- 

- 

sition  of  ground 
spoilers  (including 
method  of  depk)y- 
ment,  if  used) 
must  be  provided. 
Engineering  data 
may  be  used  for 
tfte  medium  and 
light  gross  weight 

- 

conditions. 
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OPS  requir«(nent8 

Information 
notes 

Test 

Toleranoe 

Rioht 
conditions 

Simulator 
wvw 

Test  details 

Para- 
graphs 

A 

B 

C 

0 

(2)  Deceleration  Time 
and  Distance,  using  re- 
verse thrust  and  no 
wtieel  brakes. 

±5%  Time  and  the  smaller  of 
±10%  or  ±200  ft  (61  m)  of 
Distance. 

Landing,  Dry  Run- 
way. 

X 

X 

X 

X 

Record  time  and 
distance  for  at 
least  80%  of  the 
total  derrmnstrated 
reverse  thrust 
segment.  Data  on 
the  position  of 
ground  spoilers, 
(including  mettiod 
of  depkjyment,  if 
used)  must  be 
provided  Engi- 
neering data  nriay 
be  used  for  tfie 
medium  and  kght 
gross  weight  con- 
ditions. 

Data  is  required  for 
medium,  light,  and 
near  maximum 
landing  groae 
wetghis. 

Yes. 

(3)  Deceleration  Dis- 
tance, using  wheel 
brakes  and  no  reverse 
thrust. 

±10%  of  Distance  or  ±200  ft 
(61  m). 

Landing,  Wet  Run- 
way. 

X 

X 

TTm  FAA-approved 
AFM  data  or  FAA 
accepted  ground 
handlirtg  modal 
calculalions  are 
periTMaaie. 

(4)  Deceleratkxi  Dis- 
tance, using  wtieel 
brakes  and  no  reverse 
thmst. 

±10%  of  Oislanoe  or  i200  ft 
(61  m). 

Landing,  Icy  Run- 
way. 

X 

X 

The  FAA-approved 

AFM  data  or  FAA 
accepted  ground 
handling  model 
cateulatkxis  are 
permisaible. 

* 

f.EnginM 

(1)  Acceleration 

±10%  Ti,  ±10%  T, 

0 

Approach  or  landing 

X 

X 

X 

X 

Record  engine 
power  (Ni,  N:, 
EPR,  Torqiie, 
etc.)  from  Ue  to 
go-around  power 
for  a  rapid  (siam) 
throttle  movement. 

Yaa 

(2)  Deceleration 

±10%  T,.  ±10%  T, 

GroundA'akeoff 

Record  engine 
power  (N,,  Nj, 
EPR,  Torque, 
etc.)  from  Max  T/ 
Opowerto90% 
decay  of  Max  T/0 
power  for  a  rapkl 
(slam)  throttle 

« 

Yes. 

3.  HANOUNG  QUAUTIES 
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QPS  requirements 

Information 
notes 

Test 

Tolerance 

Flight 
conditions 

Simulator 
level 

-    Test  details 

Para- 
graphs 

A„ 

B 

C 

D 

For  simulators  requir- 
ing Static  or  Dynamic 
tests  at  ttie  controls  (i.e., 
column,  wtieel,  rudder 
pedal),  special  test  fix- 
tures will  not  be  required 
during  initial  or  upgrade 
evaluations  H  ttie  spon- 
sor's QTG/MQTG  shows 
both  test  fixture  results 
and  the  results  of  an  al- 
ternative approach,  such 
as  computer  plots  pro- 
duced concun^ently,  that 
show  satisfactory  agree- 
ment. Repeat  of  the  al- 
ternative method  during 
the  initial  or  upgrade 
evaluation  would  then 
satisfy  this  test  require- 
ment. For  Initial  and  up- 
grade evaluations,  the 
control  dynamic  charac- 
teristics must  be  meas- 
ured at  and  recorded  di- 
rectly from  the  cockpit 
controls,  and  must  be  ac- 
complished in  takeoff, 
cruise,  and  landing  flight 
conditions  and  configura- 
tions. Contact  the  NSPM 
for  clarification  of  any 
Issue  regarding  airplanes 
with  reversible  controls. 

- 

- 

- 

• 

a.  Static  Control  Checks 

« 

Breakout:    ±2    lb    (09    daN). 
Force:  ±10%  or  ±5  lb  (2.2 
daN)  and  ±2°  Elevator. 

Ground 

X 

X 

X 

X 

Record  results  for 
an  uninterrupted 
control  sweep  to 
the  stops.  CCA: 
Position  vs.  force 
not  required  if 
cockpit  controller 
is  installed  in  the 
simulator. 

Yes. 

(1)  Column  Position  vs. 
Fofce  and  Surface  Po- 
sitioo  Calitjration. 

(2)  Wheel  Position  vs. 
Force  and  Surface  Po- 
sition Calibration. 

Breakout:    ±2    lb    (0.9    daN). 
Force:  ±10%  or  ±3  lb  (1.3 
daN)  and  ±1°  Aileron,  ±3° 
Spoiler  Angle. 

X 

X 

X 

X 

Record  results  for 
an  uninterrupted 
control  sweep  to 
the  stops.  CCA: 
Position  vs.  force 
not  required  if 
cockpit  controller 
is  installed  in  the 
simulator. 

Yes. 

(3)  Rudder  Pedal  Posi- 
tion vs.  Force  and  Sur- 
face Position  CaNbra- 
ticn. 

Breakout:    ±5    lb    (2.2    daN). 
Force  ±10%  or  ±5  lb  (2.2 
daN)  and  ±2°  Rudder  Angle. 

Ground 

X 

X 

X 

X 

Record  results  for 
an  uninterrupted 
control  sweep  to 
the  stops. 

Yes. 

* 

(4)  Nosewheel  Steering 
Force  &  Position. 

Breakout:    ±2    lb    (0.9    daN). 
Force:  ±10%  or  ±3  lb  (1.3 
daN)   and   ±2°    Nosewheel 
Angle. 

Ground 

X 

X 

X 

X 

Record  results  of  an 
uninterrupted  con- 
trol sweep  to  the 
stops. 

Yes^ 

(5)  Rudder  Pedal  Steer- 
ing Calibration. 

±2°   Nosewheel   Angle,   ±0.5° 
Deadband 

Ground 

X 

X 

X 

X 

Record  results  of  an 
uninterrupted  con- 

,  trol  sweep  to  the 
stops. 

Yes. 
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OPS  requirements 

Information 
ndse 

Test 

Tolerance 

rugm 
conditions 

Simulator 
level 

TestdMaNs 

Para- 
graphs 

A 

B 

c 

0 

±0.5°  o»  Computed  Trim  Angle. 
±10%  Trim  Rata. 

Ground  and  Go 
Around. 

X 

X 

X 

X 

Trim  rate  must  be 
ctMCked  using  ttie 
p«k>t  primary  trim 
control  (ground) 
and  using  tfie 
autopikit  or  pikH 
prlmaiy  trim  ixni- 
trol  in  fligfit  at  go- 
around  flight  con- 
ditions. 

Yes. 

(Indicator  vs.  Com- 
puted) and  Rate. 

(7)  Alignrrtent  of  Power 

±5°  of  Power  Lever  Angle  

Ground 

X 

X 

X 

X 

Requires  recording 
for  all  engines  No 
simulator  throttle 
positk>n  maybe 
more  than  5°  (in 
either  directton) 
from  the  airplane 
throttle  positkyi 
Also,  no  simulator 
throttle  positnn 

any  other  simu- 
lator throttle  posi- 
tion by  more  than 
5°  Where  power 
levers  do  not  have 
angular  travel,  a 
tolerance  of  ±  OS 
in  (2  cm)  applies. 
In  the  case  of  pro- 
peser  powereo 
aiipianes,  if  a  pro- 
peller lever  is 
present,  it  must 
also  be  checked. 
May  beaseries 
of  shapatwt  teat 
reauRs. 

Yee. 

Lever  Angle  vs.  Se- 
lected Engine  Param- 
eter (e.g.,  EPR,  N,. 
Torque,  etc.). 

(S)  Brake  Pedal  Position 

±5  b  (2.2  daN)  or  10%  Force. 
±150psi(1.0MPa)or±10% 
Brake  System  Pressure. 

Ground 

X 

X 

X 

X 

Hydraulic  system 
pressure  must  be 
related  to  pedal 
poeitton  through  a 
giuu(Kl  static  test. 

Yea 

vs.  Force  and  Brake 
System  Pressure. 

D.  i/yrwimc  wOfnroi  wnvcKS 

(1)  Pitch  Control  

±10%  of  time  for  first  zero 
crossing  and  ±10  (n+1)%  of 
period  thereafter,  ±10%  am- 
plitude of  first  overshoot, 
±20%  of  amplitude  of  2nd 
and  subsequent  overshoots 
greater  than  5%  of  initial  dis- 
placement (Ai),  ±1  over- 
shoot 

Takeoff,  Cnjise,  and 
Landing. 

X 

X 

Data  must  show 

placement  in  both 
directions.  Toler- 
ances apply 
against  the  abeo- 
hjtevahjesof 
each  period  (con- 
sidered independ- 
ently). Normal 
control  diaplaoe- 
ment  for  this  teet 
Is  25%  to  50%  of 
fuM  throw.  CCA: 
Teet  not  required 
If  cockpit  con- 
troller Is  installed 
in  the  simulator. 

"n"  is  the  sequential 
period  of  a  full 
cyde  of  oscilla- 
tion Refer  to 
paragraph  3  of 
this  attachment  for 
more  IntormatkJO. 
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OPS  requirements 

Infomiation 
notes 

T^- 

Tolerance 

Right 
conditions 

Sinuilaior 

Test  details 

Para- 
graphs 

A 

B 

c 

0 

(2)  Roll  Control   

±10%   of  time   for  first   zero 
crossing,  and  ±10  (n±1)%  of 
period  thereafter,  ±10%  am- 
plitude   of    first    overshoot. 
±20%  of  amplitude  of  2nd 
and  subsequent  overshoots 
greater  than  5%  of  initial  dis- 
placement   (Ad),    ±1    over- 
shoot 

Takeoff,  Cruise,  and 
Landing. 

- 

X 

X 

Data  must  show 
normal  control  dis- 
placement in  both 
directkjns.  Toler- 
ances apply 
against  the  abso- 
lute values  of 
each  period  (con- 
sklered  independ- 
ently). Normal 
control  displace- 
nrtent  for  this  test 
is  25%  to  50%  of 
full  throw.  CCA: 
Test  not  required 
if  cockpit  con- 
troller is  installed 
in  ttte  simulator. 

"n"  is  the  sequential 
period  of  a  full 
cyde  of  oscilla- 
tion. Refer  to 
paragraph  3  of 
this  attachment  for 
more  infomiation. 

- 

(3)  Yaw  Control  

±10%   of  tinw   for  first   zero 
crossing,  and  ±10  (n±1)%  of 
period  thereafter,  ±10%  am- 
plitude   of    first    overshoot, 
±20%  of  amplitude  of  2nd 
and  subsequent  overshoots 
greater  tt«n  5%  of  initial  dis- 
placement   (Ad),    ±1     over- 
shoot. 

Takeoff,  Cnjise,  and 
Landing. 

X 

X 

Data  must  show 
nomral  control  dis- 
placement in  both 
directions.  Toler- 
ances apply 
against  the  abso- 
lute values  of 
each  period  (con- 
sidered independ- 
ently). Nonnal 
control  displace- 
ment for  this  test 
is  25%  to  50%  of 
full  throw. 

"n"  is  the  sequential 
period  of  a  full 
cyde  of  oscilla- 
tion Refer  to 
paragraph  3  of 
this  attachment  for 
nwre  information. 

i 

(4)  Small  Control  Inputs 

±20%  Bodv  Rates  

Cruise  and  Ap- 
proach. 

■ 

X 

X 

This  test  is  applica- 
ble in  all  three 
axes.  Small  con- 
trol inputs  are  5% 
of  total  travel. 

- 

c.  Longitudinal  

(1)  Power  Change  Dy- 
namics. 

±3  Kts  Airspeed,  ±100  ft  (30 
m)  Altitude,  ±20%  or  ±1.5° 
Pitch. 

Approach 

X 

X 

X 

i( 

Wing  flaps  must  re- 
main in  ttie  ap- 
proach positkxi. 
Record  the  uncon- 
trolled free  re- 
sponse from  5 
seconds  before 
ttie  power  change 
is  initiated  to  15 
seconds  after  the 
power  change  is 
completed.  (CCA: 
Test  in  Nonnal 
and  Non-nonnal 
control  state). 

- 

Yes. 

(2)  Flapi'Slat  Change  Dy- 
names. 

c 

1 

1 

±3  Kts  Airspeed.  ±100  ft  (30 
m)  Altitude,  ±20%  or  ±1.5° 
Pitch. 

Takeoff,  and  Ap- 
proach. 

X 

X 

X 

X 

Reconj  the  uncon- 
trolled free  re- 
sponse from  5 
seconds  before 
the  configuration 
change  is  initiated 
to  15  seconds 
after  the  configu- 
ration change  is 
completed.  (CCA: 
Test  in  Normal 
and  Non-normal 
control  state). 

«. 

Yes. 
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QPS  requirements 

'  notes 

Test 

Tolerance 

Right 
conditk>n8 

Simulator 
level 

Test  details 

Para- 
graphs 

A 

B 

c 

0 

(3)  Spotler/Speedbrake 

±3  Kts  Airspeed,  ±100  ft  (30 
m)  Altitude,  ±20%  or  ±1.5° 
Pitch. 

Cruise 

X 

X 

X 

X 

Record  the  uncon- 
trolled free  re- 
sponse from  5 
seconds  before 
ttie  configuration 
change  is  initiated 
to  15  seconds 
after  ttie  configu- 
ration change  is 
completed  (CCA: 
Test  in  Normal 
and  Non-normal 
control  state). 

Ym 

Change  Dynamics. 

(4)  Gear  Change  Dynam- 
ics. 

±3  Kts  Airspeed,  ±100  ft  (30 
m)  Altitude,  ±20%  or  ±1.5° 
Pitch. 

Takeoff,  Second 
Segment  Climb, 
and  Approach. 

X 

X 

X 

X 

Record  the  time  his- 
tory of  uncon- 
trolled free  re- 
sponse for  a  time 
increment  from  5 
seconds  before 
the  configuration 
change  is  initiated 
to  15  seconds 
after  the  configu- 
ration change  is 
completed  (CAA: 
Test  In  Normal 
and  Non-normal 
control  state). 

.« 

Ym. 

(5)  Altemate  Landing 
Gear  and  Altemate 
Flap/Slat  Operating 
Times. 

±1  second  or  ±10%  of  Time  .... 

Takeoff  and  Ap- 
proach. 

X 

X 

X 

X 

Record  all  data 
throughout  full 
range  Record  ex- 
tension and  re- 
traction tor  alter- 
nate flap  oper- 
ation Record  ex- 
tension only  for  al- 
temate gear  oper- 
ation Tabular 
data  from  produc- 
tion airplanes  are 
acceptable. 

Intermediate  incre- 
ment times  are 
not  required. 

Yes 

(6)  Longitudinal  Trim  

±1°  Pitch  Control  (Stab  and 
Elev.),  ±1°  Pitch  Angle,  ±5% 
Net  Trust  or  Equivalent. 

Cnjise,  Approach, 
and  Landing. 

X 

X 

X 

X 

Tests  (CCA:  Test 
in  Normal  and 
Non-normal  con- 
trol stale). 

Ym. 

(7)  Longitudinal  Maneu- 
vering Stability  (Stick 
Force/g). 

±5  lb  (±2.2  daN)  or  ±10%  Col- 
umn Force  or  Equivalent 
Surface  Positk)n. 

Caiise,  Approach, 
and  Landing. 

X 

X 

• 

X 

X 

Record  results  for 
approximately  20° 
and  30°  of  bank 
for  approach  and 
landing  configura- 
tions. Record  re- 
sults for  approxi- 
mately 20°.  30°, 
and  45°  of  bank 
for  the  cnjise  con- 
figuration May  be 
a  series  of 
shapshot  test  re- 
sults. (CCA:  Test 
in  Normal  and 
Non-normal  con- 
trol state). 

Yes. 
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Test  details 

Para- 
graph 8 

A 

B 

C 

D 

±5  lb  (±2.2  daN)  or  ±10%  Col- 
umn   Force    or    Equivalent 
Surface  Posilk>n. 

Approach 

X 

X 

X 

X 

Record  results  for  at 
least  2  speeds 
above  and  2 
speeds  below  trim 
speed.  May  be  a 
series  of  shapshot 
test  results.  (CCA: 
Test  in  Normal  or 
Non-normal  con- 
trol state). 

Yes. 

(8)  Longitudinal  Static 
Stability. 

±3  Kts  Airspeed,  ±2°  Bank  tor 
speeds    higher    than    stkA 
shaker  or  initial  buffet.  Air- 
planes with  reversible  (light 
control  systems,  ±10%  or  ±5 
lb  (2.2  daN))  Stek/Column 
force. 

Second  Segment 
Climb,  and  Ap- 
proach or  Landirtg. 

X 

X 

X 

X 

Record  the  stall 
warning  signal 
and  buffet  on-set, 
if  applteable.  The 
signal  must  occur 
in  the  proper  rela- 
tion to  buffet/stall. 
Airplanes  exhib- 
iting a  sudden 
pitch  attitude 

■  change  or  "g 
break"  must  dem- 
onstrate this  char- 
acteristk:.'  (CCA: 
Test  in  Normal 
and  Non-normal 
control  state). 

Yes. 

(9)  Stick  Shaker,  Air- 
frame Buffet,  Stall 
Speeds. 

(10)  Phugoid  Dynamos  .. 

±10%  of  Period,  ±10%  of  Time 
to  '/i  or  Double  Amp''tu<le  or 
±02  of  Damping  Ratk>. 

Cnjise 

X 

X 

X 

X 

Ttw  test  must  in- 
clude whichever  is 
less  of  the  fol- 
lowing; Three  full 
cycles  (six  over- 
shoots after  the 
input  is  com- 
pleted), or  The 
number  of  cycles 
sufficient  to  deter- 
mine time  to  Vz  or 
double  amplitude. 
(CCA:  Test  in 
Non-normal  con- 
tfol  state). 

Yes. 

(11)  Short  Period  Dy- 
namos                     1 

±1.5°  Pitch  or  ±2°/sec.  Pitch 
Rate,  ±0  lOg  Acceleratkxi. 

X 

X 

X 

(CCA:  Test  in  Nor- 
mal and  Non-nor- 
mal control  state). 

Yes. 

d.  Lateral  Directional 

(1)  Minimum  Control 
Speed,  Air  (V„^,).  per 
Applicable  Airworthi- 
ness Standard  or  Low 
Speed  Engine  Inoper- 
ative Handling  Charac- 
teristics in  Air 

±3  Kts  Airspeed  

Takeoff  or  Landing 
(WhKhever  is 
most  critKal  in  the 
airplane) 

X 

X 

X 

X 

(CCA:  Test  in  Nor- 
mal or  Non-nor- 
mal control  state). 

Low  Speed  Engine 
Inoperative  Han- 
dling may  be  gov- 
erned by  a  per- 
formance or  con- 
trol limit  that  pre- 
vents denK>nstFa- 
tion  of  V^.  in  the 
conventional  man- 
ner. 

Yes. 

(2)  Roll  Response  (Rate) 

1 

1 

±10%  Roll  Ffeite  or  ±  2''/sec. 
Additk)nally,  for  ttwse  sim- 
ulators of  airplanes  with  re- 
versible  flight    control    sys- 
tems; wheel  force  ±10%  or 
±3lb(1.3daN). 

Cruise,  and  Ap- 
proach or  Landing. 

X 

X 

X 

X 

Record  results  for 
normal  wtieel  de- 
flectkxi  (about 
30%). 

Federal  Register /Vol.  67,  No.  186 /Wednesday,  September  25,  2002  /  Proposed  Rules  60341 


Table  of  Objective  Tests— Continued 


UrO  l6C|Ulr8niorn8 

Information 
notes 

TeM 

Tolerance 
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Testdelailt 

Para- 
graphs 

A 

B 

c 

D 

(3)  Roll  Response  to 
Cockpit  Roll  Controller 
Step  Input 

±10%  or  i2°/8ec.  rod  rate  

Approach  or  Land- 
ing. 

X 

X 

X 

X 

Record  from  inW- 
atkm  o<  roll 
through  15  sec- 
onds after  control 
is  returned  to  neu- 
tral and  released. 
After  the  roll  rate 
is  established,  tfie 
controller  is  re- 
turned to  neutral 
and  the  remaining 
response  is  to  be 
"hands-olf." 
(CCA:  Test  in 
Normal  and  Non- 
normal  control 
stMe). 

Y««. 

(4)  Spiral  Stabilily 

±2°  Bank  or  ±10%  in  20  sec- 
onds. Bank  must  be  in  the 
proper  direction. 

Cnjise 

X 

X 

X 

X 

Record  results  lor 
both  directk>ns. 
Airplane  data 
averaged  from 
multiple  tests  may 
be  used  (CCA: 
Test  in  Non-nor- 
mal control  stale) 

Ym 

(5)  Engine  Inoperative 

±1»  Rudder  angle  or  ±1°  Tab 
angle  or  equivalent  pedal, 
±2°  Skleslip  angle. 

Second  Segment 
Climb,  and  Ap- 
proach or  Landing. 

X 

X 

X 

X 

May  be  Snapshot 
Te«8. 

Ym. 

Trim. 

(6)  Rudder  Response 

0 

±2°/8ec.  or  ±10%  Yaw  Rale  .... 

Approach  or  Land- 
ing. 

X 

X 

X 

X 

Record  reaulla  for 
stability  aug- 
mentatkxi  system 
ON  and  OFF  A 
rudder  step  input 
of  20%-30%  rud- 
der pedal  throw  is 
used.  (CCA:  Test 
InNormaland 
Non-nonnal  con- 
trol state). 

- 

Yaa. 

(7)  Dutch  Roll,  (Yaw 
Damper  OFF). 

±0.5  sec.  or  ±10%  of  period, 
±10%  of  time  to  </^  or  dou- 
ble amplitude  or  ±02  of 
danfping  ratio,  ±20%  or  ±1 
sec.  of  time  differerx^  be- 
tween peaks  of  bank  and 

Cruise,  and  Ap- 
proach or  Landing. 

X 

X 

X 

X 

Record  results  for  at 
least  6  cycles  with 
stability  aug- 
mentation OFF. 
(CCA:  Te«  m 
Non-normal  oorv 
trol  state). 

Ym. 

(8)  Steady  State  Sideslip 

For  given  rudder  positkm  ±2° 
Bank,  ±1°  SMeslip.  ±10%  or 
±2°  Aileron,  ±10%  or  ±5° 
Spoiler  or  equivalent  wheel 
positkxi  or  force  Additkxi- 
ally,  for  those  simulators  of 
airplanes  with  reversible 
flight  control  systems;  Wheel 
force,  ±10%  or  ±3  lb  (1.3 
daN),    and    Rudder    pedal 

.  force,  ±10%  or  ±5  lb  (2.2 
daN). 

Approach  or  Land- 
ing. 

X 

X 

X 

X 

Propeller  driven  air- 
planes must  test 
in  each  direction. 
May  be  a  series 
of  shapshot  test 
results  using  at 
least  two  rudder 
poeltkins. 

Ym. 

•.Lamings 
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OPS  requirements 

Infonnatnn 
notes 

Test 

Tolerance 

FTight 
cortdrtkxis 

Simulator 
level 

Test  details 

Para- 
graphs 

A 

B 

C 

D 

(1)  Normal  Landing  

±3  Kts  Airspeed,  ±1.5°  Pitch, 
±1.5°  Angle  of  Attack,  ±10% 
or  ±10  ft  (3  m)  Altitude.  Ad- 
ditionally, for  those  simula- 
tors of  airplanes  with  revers- 
ible  flight   control   systems: 
Stick/Column  Force  ±10%  or 
±5  lbs  (±2.2  daN). 

Landing 

X 

X 

X 

Record  results  from 
a  minimum  of  200 
It  (61  m)  AGL  to 
nose-wheel  touch- 
down. Results 
with  medium, 
light,  and  near 
maximum  landing 
weights  must  be 
shown.  (CCA: 
Test  in  Normal 
and  Non-normal 
control  state). 

Derotation  may  be 
shown  as  a  sepa- 
rate segment  from 
the  time  of  MLG 
touch  down. 

Yes. 

(2)  MininfHjm/No  Flap 
Landing. 

i 
1 

±3  Kts  Airspeed,  ±1.5°  PHch, 
±1.5°  Angle  of  Attack,  ±10% 
or  ±10  ft  (3  m)  Altitude.  Ad- 
dittonally,  for  those  simula- 
tors of  airplanes  with  revers- 
ible  flight   control   systems: 
StKk/Column    Force,    ±10% 
or  ±5  lbs  9/2.2  daN). 

Minimum  Certified 
Landing  Flap  Con- 
figuration. 

X 

X 

Record  results  from 
a  minimum  of  200 
ft  (61  m)  AGL  to 
nosewheel  toucfv 
dpwn  with  air- 
plane at  near 
Maximum  Landing 
Weight. 

DerotatkKi  may  be 
shown  as  a  sepa- 
rate segment  from 
the  time  of  MLG 
touchdown. 

(3)  Crosswind  Landing  ... 

±3  Kts  Airspeed,  ±1.5°  Pitch, 
±1.5°  Angle  of  Attack,  ±10% 
or  ±10  ft  (3  m)  Altitude,  ±2° 
Bank    Angle,    ±2°    SkJeslip 
Angle.  Additkxially,  for  those 
simulators  of  airplanes  with 
reversible  fKght  control  sys- 
ten(»s:  Wheel  force,  ±10%  or 
±3  lb  (1.3  daN)  and  Rudder 
pedal  force,  ±10%  or  ±5  lb 
(2.2  daN). 

Landing  

X 

X 

X 

Record  results  from 
a  minimum  of  200 
ft  (61  m)  AGL, 
through 

nosewtieel  touch 
down,  to  50%  of 
Vref  speed.  Use 
maximum  denf»- 
onstrated  cross- 
wind  if  available.  If 
not  available  use 
20  kts. 

• 

Yes. 

±3  Kts  Airspeed,  ±1.5°  Pitch, 
±1.5°  Angle  of  Attack,  ±10% 
Altitude  or  ±10  ft  (3  m),  ±2° 
Bank    Angle,    ±2°    Sideslip 
Angle. 

X 

X 

X 

Record  results  from 
a  minimum  of  200 
ft  (61  m)  AGL, 
through 

nosewheel  touch 
down,  to  50%  of 
Vref  speed. 

Yes. 

(4)  One  Engine  Inoper- 
ative Landing  (Not  re- 
quired for  Single-en- 
gine airplanes.). 

(5)  Autoland  (If  applica- 
ble). 

±5  ft  (1.5  m)  Flare  Height.  ±0.5 
sec  Tf,  ±140  ft/min  (.7  ml 
sec)    Rate    of    Descent    at 
Touch-down,  ±10  ft  (3  m) 
Lateral  Deviatkm  from  Max- 
imum  demonstrated   ctoss- 
wind  (autoland)  deviatkx). 

Lflnding      

X 

X 

Record  Lateral  Devi- 
atkxi  and  continue 
to  Autopitot  dis- 
connect. 

This  test  is  not  a 
substitute  for  the 
Ground  Effects 
test  requirement. 

- 

- 

- 

- 

- 

- 

- 

- 

">: 
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OPS  requirements 

Informatkxi 
notes 

Test 

Toleranoe 

FlijtH 
conditions 

Simulator 
l««l 

Test  details 

Para- 
graphs 

A 

8 

c 

0 

(6)  Go  Around  

±3  Kts  Airspeed,  ±1.5°  Pitch, 
±1.5°  Angle  of  Attack. 

Go  Around 

X 

X 

AdditnnaRy,  a  Go 
Around  with  an 
engine  inoperative 
is  required  This 
test  must  be  con- 
ducted at  near 
nwximum  landing 
weight  and  with 
the  critical  engine 
inoperative.  (Not 
required  for  sin- 
gle-engine air- 
planes)  A  normal, 
all-engines-oper- 
ating,  Go  Around 
with  the  autopitot 
engaged  must 
also  be  dem- 
onstrated (if  appli- 
cable) at  medium 
lar>ding  weight. 
(CCA:  Test  in 
Normal  and  r\k>n- 
normal  control 
state). 

(7)  Oirectkxial  Control 

±2  deg/sec  yaw  rate 

On  Ground 

X 

X 

X 

Record  results  from 
a  speed  approxi- 
mating touchdown 
speed  to  the  min- 
imum thrust  re- 
verser  operation 
speed  Airplane 
manufacturer's 
engineenng  sinw- 
lator  data  may  t>e 
considered  as  an 
alternative  Yaw 
control  is  applied 
in  both  directions 
until  reaching  min- 
imum thrust  re- 
verser  operatkx) 
speed. 

(Rudder  Effectiveness) 
with  symmetric  reverse 
thmst. 

--, 

' 

(8)  Directk>nal  Control 

±5  knots 

On  Ground 

X 

X 

X 

Maintain  heading 
with  yaw  coritrol. 
Record  results 
from  a  speed  ap- 
proximating touch- 
down speed  toa 
speed  at  which 
control  of  yaw 
cannot  be  main- 
tained The  toler- 
ance applies  to 
this  k>wer  speed. 
Airplane  manufac- 
turer's engineering 
simulator  data 
may  be  conskl- 
ered  as  an  alter- 
native. 

(Rudder  Effectiveness) 
verse  thmst. 

f .  Ground  Effect 

Demonstrate  Longitudinal 
Ground  Effect. 

±1°  Elevator  or  Stabilizer 
Angle,  and  ±5%  Net  Thrust 
or  Equivalent,  and  ±1°  Angle 
of  Attack,  and  ±10%  Height/ 
Attitude  or  ±5  ft  (1.5  m).  and 
±3  Knots  Airspeed,  and  ±1° 
Pitch  Attitude. 

Landing  

X 

X 

X 

The  Ground  Effect 
model  must  be 
valktated  by  the 
test  selected  and 
a  ratKx^le  must 

selecting  the  par- 
ticular teat. 

The  test  selected  for 
validatkxi  is  at  ttw 
option  of  the 
sponsor  See 
paragraph  6. 
Ground  Effect,  in 
this  attachment  for 
additkxtal  informa- 
tton. 

Yes 
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tinuc 

XJ 

- 

OPS  requirements 

Informatkxi 

Simulator 

Para- 

Test 

Tolerance 

FHgW 
conditions 

level 

Test  details 

notes 

graphs 

A 

B 

C 

D 

g.BnteFa(to 

_ 

Demonstrate  Decreased 
Braking  Efficiency  Due 
to  BraKe  Temperature. 

None     

Takeoff  or  Landing  .. 

X 

X 

An  SOC  is  required. 
The  demonstra- 
tton  must  show 
decreased  braking 

effkiiency  due  to 

- 

^ 

brake  tempera- 

" 

ture.  Substan- 
tiating data  must 
be  provkled. 

h.  Wlnctehssr 

Demonstrate  Windshear 
Models. 

See  Attachment  6      

Takeoff  and  Landing 

X 

X 

Requires  windshear 
models  that  pro- 

See  Attachment  6 
for  informatton  re- 

vkle training  in  the 

lated  to  Level  A 

speclfk:  skills 

and  B  simulators. 

needed  to  recog- 

nize windshear 

phenomena  and 

to  execute  recov- 

• 

- 

ery  procedures. 
See  Attachment  6 
for  tests,  toler- 
ances, and  proce- 
dures. 

1.  Envelope  Protection  Functions 

The  requirements  of  tests  i  (1)  through  (6),  of  this  attachment  are  applkable  to  computer  controlled  airplanes  only.  Time  history  results  are  required  for  simulator  re- 
sponse to  control  Inputs  during  entry  Into  envetope  prolectkxi  limits.  Flight  test  data  must  be  provided  for  both  normal  and  non-normal  control  states. 


(1)  Overspeed  

(2)  Minimum  Speed 


(3)  Load  Factor . 


(4)  Pitch  Angle 


(5)  Bank  Angle 


(6)  Angle  of  Attack  


3.  Motion  System 


±5  Kts  Airspeed 
±3  Kts  Airspeed 


±0.1  g  Normal  Acceleratkxi 


±1.5"  Pitch 


±2°  or  ±10%  Bank 


±1.5°  AOA 


Cniise . 


Takeoff,  Cruise,  and 
Approach  or 
Landing. 


Takeoff  and  Cruise 


Cruise,  and  Go 
Around. 


Approach . 


Second  Segment 
Climb,  and  Ap- 
proach or  Larxiing. 


a.  Minimum  Excursion 


1)  PHch  .... 

(2)  IMI  

(3)  Yaw  .... 
(4)hteave. 


(5)  Sway  . 

(6)  Surge 

(7)  Pitch  .. 

(8)  RoB  .... 

(9)  Yaw  ... 


(10)  Heave 


At  least  ±40° 

At  least  ±40° 

At  least  ±45° 

At  least  40  inches  total  move- 
mem. 

At  least  45  inches  total  move- 
ment. 

At  least  50  inches  total  move- 
ment. 

At  least  ±50° 

At  least  ±50° 

At  least  ±50° .-=. 


At  least  68  inches  total  move- 


N/A 
M/A 
N/A 
h4/A 
N/A 
N/A 

N/A 
N/A 
N/A 

N/A 


X 


(CCA:  Test  in  Nor- 
mal and  Non-nor- 
mal control  state.). 

(CCA:  Test  in  Nor- 
mal and  Non-nor- 
mal control  state.). 


(CCA:  Test  In  hJor- 
mal  and  Norvnor- 
mal  control  state.): 


(CCA:  Test  in  Nor- 
nr»l  and  Non-nor- 
mal control  state.). 


(CCA:  Test  in  Nor- 
mal and  Non-nor- 
mal control  state.). 


(CCA:  Test  in  Nor- 
mal and  Nor)-nor- 
mal  control  state.). 


An  SCK;  is  required 
for  3.a.(1)  through 
(6).  (/Applicable  to 
Initial  evaluations 
only.)  The  "*"  in 
the  Simulator 
Level  column  ap- 
plies if  this  DOF  is 
used.. 

tm  SOC  is  required 
for  3.a.(7)  through 
(12).  (ApplKable 
to  Initial  evakia- 
tkxisonly.). 
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OPS  requirements 

Ill* it 

inormanon 

Simulator 

Para- 

Tart 

Tolerance 

Ffigfit 
conditrans 

level 

Test  deteHs 

notes 

graphs 

A 

B 

c 

0 

(11)  Sway  „ 

At  least  90  inches  total  move- 
ment. 

N/A 

X 

X 

(12)  Surge  

At  least  68  inches  total  moye- 
ment. 

N/A 

X 

X 

b*  Minimum  Acceleiallon 

(1)  Pitch 

At  least  80°/sec*     

N/A 

X 

X 

An  SOC  is  required 
for  3.b.(l)  through 
(6)  (Applicable  to 

(2)  Roil 

At  least  80°/sec'       .   . 

I^A 

X 

X 

(3)  Yaw 

/\t  least  80°/sec2 

r4/A 

• 

• 

(4)  Heave 

At  least  0.6g  in  each  directkx) 

N/A     

• 

X 

only.)  The  "•"  in 

tfie  Simulator 
Level  column  ap- 

» 

■ 

■> 

plies  if  this  DOF  is 

used. 

(5)  Sway 

At  least  0.6g  in  each  directkm 
At  least  0.6g  in  each  directkxi 
Hi  least  100°/sec2    . .     . 

N/A 

X 

X 

(6)  Surge  

N/A 

• 

• 

(7)  Pitch 

N/A 

X 

X 

An  SOC  is  required 
for  3.b.(7)  through 
(12).  (Applk:able 

Id  InHial  avaliu- 

(8)  Ron 

At  least  100°/sec2 

N/A 

X 

X 

(9)  Yaw 

At  least  100°/sec^ 

14/A 

X 

X 

(10)  Heave 

At  least  0.8g  in  each  direrMnn 

N/A 

X 

X 

tkxisonly.) 

(11)  Sway 

At  least  0.6g  in  each  direction 

N/A 

X 
X 

X 
X 

(12)  Surge 

At  least  0.6g  in  each  dmctlon 

N/A 

c  Minimum  Velocity 

(1)  Pitch 

At  least  20'/8ec  

N/A 

X 

X 

An  SOC  is  required 
for  3.c.(1)  through 
(6).  (Applicahie  to 
Initial  swakialkyia 

(2)  RoH 

/M  least  20°/sec  

N/A 

X 

X 

, 

(3)  Yaw 

/Vt  least  20'/aec     

N/A 

• 

• 

(4)  Heave 

/M  least  20  in/sec  „ 

N/A 

• 

X 

(5)  Sway  

H.  least  20  in/sec  „ 

UIK       

X 

X 

only  )  The  ••-  in 
the  Simulator 

(6)  Surge  

At  least  20  IrVsec 

N/A 

• 

• 

Level  column  ap- 

plies H  this  DOF  is 

used. 

(7)  Pitch _.... 

At  least  20° 

N/A 

X 

X 

An  SOC  is  required 
for  3.c.(7)  through 
(12).  (Applicable 
to  initial  avalua- 

(8)  Roli : 

At  least  20° 

N/A 

X 

X 

(9)  Yaw 

At  least  20° 

I^A 

X 

X 

(10)  hieave 

At  least  24/in  sec 

N/A 

X 

X 

(11)  Sway(12)  Surge 

At  least  28/in  sec 

At  least  2a/in  sec 

N/A 

N/A 

X 
X 

X 
X 

lions  only.). 

a.  rivi|uancy  tveeponee 

Ptiase  lag         .   . 

Not  to  exceed  45°  at  4  Hz  

N/A 

X 

X 

X 

X 

- 

reQuired  end  niust 

be  made  pert  of 

the  MOTG.  Hnfed 

command  into  the 

- 

> 

t 

kinematk:  trans- 
formatkxi  equa- 
ttons  and  meas- 
uring the  accel- 
eratnn  output  of 
the  motkm  plat- 
form. The  re- 
sponse bandwidth 
must  be  deter- 
mined In  each  ap- 
plicable 

transiational  de- 
gree of  fieedom. 

e-ModonCue 
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OPS  requirefnents 

Information 

SinHilator 

Para- 

Test 

Tolerance 

Right 
conditions 

lOVOI 

Test  details 

notes 

graphs 

A 

B 

c 

0 

N/A 

X 

X 

X 

X 

. 

Rspeatability 

A  demonstration  is 

required  and  must 
be  made  part  of 
ttw  MQTG.  The 
assessment  pro- 

" 

- 

cedures  must  be 
designed  to  en- 
sure that  the  nx)- 

tion  system  con- 
tinues to  perform 
as  originally  quali- 
fied. An  example 

* 

demonstration  is 
described  in  para- 
graph 7,  Motion 
Cue  RepeatabHity. 

Begin  Information 

5.  Control  Dynamics 

a.  The  characteristics  of  an  airplane  flight 
control  system  have  a  major  effect  on  the 
handling  qualities.  A  significant 
consideration  in  pilot  acceptability  of  an 
airplane  is  the  "feel"  provided  through  the 
cockpit  controls.  Considerable  effort  is 
expended  on  airplane  feel  system  design  in 
order  to  deliver  a  system  with  which  pilots 
will  be  comfortable  and  consider  the  airplane 
desirable  to  fly.  In  order  for  a  simulator  to  be 
representative,  it  too  must  present  the  pilot 
with  the  proper  feel;  that  of  the  respective 
airplane.  Aircraft  control  feel  dynamics  shall 
duplicate  the  airplane  simulated.  This  shall 
be  determined  by  comparing  a  recording  of 
the  control  feel  dynamics  of  the  simulator  to 
airplane  measurements  in  the  takeoff,  cruise, 
and  landing  conBguration. 

b.  Recordings  such  as  free  response  to  an 
impulse  or  step  function  are  classically  used 
to  estimate  the  dynamic  properties  of 
electromechanical  systems.  In  any  case,  it  is 
only  possible  to  estimate  the  dynamic 
properties  as  a  result  of  only  being  able  to 
estimate  true  inputs  and  responses. 
Therefore,  it  is  imperative  that  the  best 
possible  data  be  collected  since  close 
matching  of  the  simulator  control  loading 
system  to  the  airplane  systems  is  essential. 
The  required  control  feel  dynamic  tests  are 
described  in  this  attachment.  This  is  usually 
accomplished  by  measuring  the  free  response 
of  the  controls  using  a  step  or  pulse  input  to 
excite  the  system. 

c.  For  airplanes  with  irreversible  control 
systems,  measurements  may  be  obtained  on 
the  ground  if  proper  pitot-static  inputs  are 
provided  to  represent  airspeeds  typical  of 
those  encountered  in  flight.  Likewise,  it  may 
be  shown  that  for  some  airplanes,  takeoff, 
cruise,  and  landing  con^gurations  have  like 
effects.  Thus,  one  may  suffice  for  another.  If 
either  or  both  considerations  apply, 
engineering  validation  or  airplane 
manufacturer  rationale  must  be  submitted  as 


justification  for  ground  tests  or  for 
eliminating  a  configuration. 

(1)  Control  Dynamics  Evaluations.  The 
dynamic  properties  of  control  systems  are 
often  stated  in  terms  of  frequency,  damping, 
and  a  number  of  other  classical 
measurements  which  can  be  found  in  texts 
on  control  systems.  In  order  to  establish  a 
consistent  means  of  validating  test  results  for 
simulator  control  loading,  criteria  are  needed 
that  will  clearly  define  the  interpretation  of 
the  measurements  and  the  tolerances  to  be 
applied.  Criteria  are  needed  for  both  the 
underdamped  system  and  the  overdamped 
system,  including  the  critically  damped  case. 
In  the  case  of  an  underdamped  system  with 
very  light  damping,  the  system  may  be 
quantified  in  terms  of  frequency  and 
damping.  In  critically  damped  or 
overdamped  systems,  the  frequency  and 
damping  is  not  readily  measured  from  a 
response  time  history.  Therefore,  some  other 
measurement  must  be  used. 

(2)  For  Levels  C  and  D  Simulators.  Tests  to 
verify  that  control  feel  dynamics  represent 
the  airplane  show  that  the  dynamic  damping 
cycles  (free  response  of  the  control)  match 
that  of  the  airplane  within  the  specified 
tolerances.  An  acceptable  method  of 
evaluating  the  response  and  the  tolerance  to 
be  applied  are  described  below  for  the 
underdamped  and  critically  damped  cases. 

d.  Tolerances.  (1)  Underdamped  Response. 
(a)  Two  measurements  are  required  for  the 
period,  the  time  to  first  zero  crossing  (in  case 
a  rate  limit  is  present)  and  the  subsequent 
frequency  of  oscillation.  It  is  necessary  to 
measure  cycles  on  an  individual  basis  in  case 
there  are  nonuniform  periods  in  the 
response.  Each  period  will  be  independently 
compared  to  the  respective  period  of  the 
airplane  control  system  and,  consequently, 
will  enjoy  the  full  tolerance  specified  for  that 
period. 

(b)  The  damping  tolerance  will  be  applied 
to  overshoots  on  an  individual  basis.  Care 
must  be  taken  when  applying  the  tolerance 
to  small  overshoots  since  the  significance  of 
such  overshoots  becomes  questionable.  Only 


those  overshoots  larger  than  5  percent  of  the 
total  initial  displacement  will  be  considered 
significant.  The  residual  band,  labeled  T(Ad) 
on  Figure  1  is  ±5  percent  of  the  initial 
displacement  amplitude  Ad  from  the  steady 
state  value  of  the  oscillation.  Oscillations 
within  the  residual  band  are  considered 
insignificant.  When  comparing  simulator 
data  to  airplane  data,  the  process  would 
begin  by  overlaying  or  aligning  the  simulator 
emd  airplane  steady  state  values  and  then 
comparing  amplitudes  of  oscillation  peaks, 
the  time  of  the  first  zero  crossing,  and 
individual  periods  of  oscillation.  To  be 
satisfactory,  the  simulator  would  show  the 
same  number  of  significant  overshoots  to 
within  one  when  compared  against  the 
airplane  data.  This  procedure  for  evaluating 
the  response  is  illustrated  in  Figure  1  of  this 
attachment. 

(2)  Critically  Damped  and  Overdamped 
Response.  Due  to  the  nature  of  critically 
damped  responses  (no  overshoots),  the  time 
to  reach  90  percent  of  the  steady  state 
(neutral  point)  value  would  be  the  same  as 
the  airplane  within  ±10  percent.  The 
simulator  response  must  be  critically  damped 
also.  Figiue  2  illustrates  the  procediu«. 

(3)(a)  The  following  summarizes  the 
tolerances,  T,  for  an  illustration  of  the 
referenced  measurements.  (See  Figures  1  and 
2  of  this  attachment): 

T(Po)±10%ofFo 

T(P,)±20%ofP, 

T(A)  ±10%  of  Ai,  ±20%  of  Subsequent  Peaks 

T(  Ad)  ±5%  of  Ad  =  Residual  Band 

Overshoots  ±1 

(b)  In  the  event  the  number  of  cycles 
completed  outside  of  the  residual  band,  and 
thereby  significant,  exceeds  the  number 
depicted  in  figure  1  of  this  attachment,  the 
following  tolerances  (T)  will  apply: 
T(P„)  ±10(n+l)%  of  P„,  where  "n"  is  the  next 
in  sequence. 

e.  Alternative  Method  for  Control 
Dynamics.  (1)  An  alternative  means  for 
dealing  with  control  dynamics  applies  to 
airplanes  with  hydraulically  powered  flight 
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controls  and  artificial  feel  systems.  Instead  of 
free  response  measurements,  the  system 
would  be  validated  by  measurements  of 
control  force  and  rate  of  movement. 

(2)  For  each  axis  of  pitch,  roll,  and  yaw, 
the  control  shall  be  forced  to  its  maximum    - 
extreme  position  for  the  following  distinct 
rates.  These  tests  would  be  conducted  at 
typical  taxi,  takeoff,  cruise,  and  landing 
conditions. 

(a)  Static  Test — Slowly  move  the  control 
such  that  approximately  100  seconds  are 
required  to  achieve  a  full  sweep.  A  full 
sweep  is  defined  as  movement  of  the 
controller  from  neutral  to  the  stop,  usually  aft 
or  right  stop,  then  through  the  neutral 
position  to  the  opposite  stop,  then  to  the 
neutral  position. 

(b)  Slow  Dynamic  Test — Achieve  a  full 
sweep  in  approximately  10  seconds. 

(c)  Fast  Dynamic  Test — Achieve  a  full 
sweep  in  approximately  4  seconds. 
(Note:  Dynamic  sweeps  may  be  limited  to 
forces  not  exceeding  100  lb.) 

f.  Tolerances. 

(1)  Static  Test— Items  2.a.(l)  (2)  and  (3)  of 
this  attachment. 

(2)  Dynamic  Test — 2  lb.  or  10  percent  on 
dynamic  increment  above  static  test. 

g.  The  NPSM  is  open  to  alternative  means 
such  as  the  one  described  above.  Such 
alternatives,  however,  would  have  to  be 
justified  and  found  appropriate  to  the 
application.  For  example,  the  method 
described  here  may  not  apply  to  all 
manufacturers'  systems  and  certainly  not  to 
airplanes  with  reversible  control  systems. 
Hence,  each  case  must  be  considered  on  its 
own  merit  on  an  ad  hoc  basis.  If  the  NSPM 
finds  that  alternative  methods  do  not  result 
in  satisfactory  simulator  performance,  then 
more  conventionally  accepted  methods  must 
be  used. 

End  Information 


6.  Ground  Efiect 


Begin  Information 

a.  During  landing  and  takeoff,  airplanes 
operate  close  to  the  ground  for  brief  time 
intervals.  The  presence  of  the  ground 
significantly  modifies  the  air  flow  past  the 
airplane  and  changes  the  aerodynamic 
characteristics.  The  close  proximity  of  the 
ground  imposes  a  barrier  which  inhibits  the 
downward  flow  normally  associated  with  the 
production  of  lift.  The  downwash  is  a 
function  of  height  with  the  effects  usually 
considered  to  be  negligible  above  a  height  of 
approximately  one  wingspan.  There  are  three 
main  effects  of  the  reduced  downwash: 

(1)  A  reduction  in  downwash  angle  at  the 
tail  for  a  conventional  configuration. 


(2)  An  increase  in  both  wing  and  tail  lift 
because  of  changes  in  the  relationship  of  lift 
coefficient  to  angle  of  attack  (increase  in  lift 
curve  slope). 

(3)  A  reduction  in  the  induced  drag. 

b.  Relative  to  out-of-ground  effect  night  (at 
a  given  angle  of  attack),  these  effects  result 
in  higher  lift  in  ground  effect  and  less  power 
required  for  level  flight.  Because  of  the 
associated  effects  on  stability,  they  also  cause 
significant  changes  in  elevator  (or  stabilizer) 
angle  to  trim  and  stick  (column)  forces 
required  to  maintain  a  given  lift  coefficient 
in  level  flight  near  the  ground. 

c.  For  a  simulator  to  be  used  for  takeoff  and 
in  particularly  landing  credit,  it  must 
faithfully  reproduce  the  aerodynamic 
changes  which  occur  in  ground  effect.  The 
parameters  chosen  for  simulator  validation 
must  obviously  be  indicative  of  these 
changes.  The  primary  validation  parameters 
for  longitudinal  characteristics  in  ground 
effect  are: 

(1)  Elevator  or  stabilizer  angle  to  trim. 

(2)  Power  (thrust)  required  for  level  flight 
(PLF). 

(3)  Angle  of  attack  for  a  given  lift 
coefficient. 

(4)  Height/altitude. 
(5)Airspeed. 

d.  The  above  list  of  parameters  assumes 
that  ground  effect  data  is  acquired  by  tests 
during  "fly-bys"  at  several  altitudes  in  and 
out  of  ground  effect.  These  test  altitudes 
would  normally,  as  a  minimum,  be  at  10 
percent,  30  percent,  and  70  percent  of  the 
airplane  wingspan  and  one  altitude  out  of 
ground  effect;  e.g.,  150  percent  of  wingspan. 
Level  fly-bys  are  required  for  Level  D;  and, 
while  they  are  acceptable  for  all  levels,  they 
are  not  required  for  Level  C  and  Level  B. 

e.  If,  in  lieu  of  the  level  fly-by  method  for 
Levels  B  and  C,  other  methods  such  as 
shallow  glidepath  approaches  to  the  ground 
maintaining  a  chosen  parameter  constant  are 
proposed,  then  additional  validation 
parameters  are  important.  For  example,  if 
constant  attitude  shallow  appibaches  are 
chosen  as  the  test  maneuver,  pitch  attitude, 
and  flight  path  angle  are  additional  necessary 
validation  parameters.  The  selection  of  the 
test  methods  and  procedures  to  validate 
ground  effect  is  at  the  option  of  the 
organization  performing  the  flight  tests; 
however,  rationale  must  be  provided  to 
conclude  that  the  tests  performed  do  indeed 
validate  the  ground  effect  model. 

f.  Tolerances  (longitudinal  parameters)  for 
validation  of  ground  effect  characteristics  are: 

(1)  Elevator  or  Stabilizer  Angle  ±1° 

(2)  Power  for  Level  Flight  (PLF)±5% 

(3)  Angle  of  Attack  ±1° 

(4)  Altitude/Height  ±10%  or  5  feet  (1.5  m.) 

(5)  Airspeed  ±3  Knots 

(6)  Pitch  Attitude  ±1° 

g.The  lateral-directional  characteristics  are 
also  altered  by  ground  effect.  Because  of  the 


above-mentioned  changes  in  lift  curve  slope, 
roll  damping,  as  an  example,  is  affected.  The 
change  in  roll  damping  will  affect  other 
dynamic  modes  usually  evaluated  for 
simulator  validation.  In  fact,  Dutch-roll 
dynamics,  spiral  stability,  and  roll-rate  for  a 
given  lateral  control  input  are  altered  by 
ground  effect.  Steady  heading  sideslips  will 
also  be  affected.  These  effects  must  be 
accounted  for  in  the  simulator  modeling. 
Several  tests  such  as  "crosswind  landing," 
"one  engine  inoperative  landing,"  and 
"engine  failure  on  takeoff  serve  to  validate 
lateral-directional  ground  effect  since 
portions  of  them  are  accomplished  while 
transiting  altitudes  at  which  ground  effect  is 
an  important  factor. 

End  Information 


7.  Motion  Cue  Repeatability 


Begin  Information 

a.  The  motion  sysiem  characteristics  in  the 
Table  of  Objective  Tests  address  basic  system 
capability,  but  not  pilot  cueing  capability. 
Until  there  is  an  objective  procedure  for 
determination  of  the  motion  cues  necessary 
to  support  pilot  tasks  and  stimulate  the  pilot 
response  which  occurs  in  an  airplane  for  the 
same  tasks,  motion  systems  will  continue  to 
be  "tuned"  subjectively.  Having  tuned  a 
motion  system,  however,  it  is  important  to 
involve  a  test  to  ensure  th^t  the  system 
continues  to  perform  as  originally  qualified. 
Any  motion  performance  change  from  the 
initially  qualified  baseline  can  be  measured 
objectively. 

b.  An  objective  assessment  of  motion 
performance  change  is  accomplished  at  lease 
annually  using  the  following  testing 
procedure: 

(1)  The  current  performance  of  the  motion 
system  is  assessed  by  comparison  with  the  . 
initial  recorded  test  data. 

(2)  The  parameters  to  be  recorded  are  the 
outputs  of  the  motion  drive  algorithms  and 
the  jack  position  transducers. 

(3)  The  test  input  signals  are  inserted  at  an 
appropriate  point  prior  to  the  integrations  in 
the  equations  of  motion  (see  figure  3  of  this 
attachment). 

(4)  The  characteristics  of  the  test  signal  (see 
figiuv  4)  are  adjusted  to  ensure  that  the 
motion  is  exercised  through  approximately 
Va  of  the  maximum  displacement  capability 
in  each  axis.  The  time  segment  To-Ti,  must 
be  of  sufficient  duration  to  ensure  steady 
initial  conditions. 

End  Information 


BHXMO  cooe  4»ie-is-# 
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ATTACHMENT  2  TO  APPENDIX  A  TO  PART  60— 
FIGURE  3.  ACCELERATION  TEST  SIGNALS 
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ATTACHMENT  2  TO  APPENDIX  A  TO  PART  60— 
FIGURE  1.  UNDER-DAMPED  STEP  RESPONSE 


Nete  to  Figure  3:  If  the  simulator  weight  structural  change),  then  the  motion  system         be  rerun  and  the  new  results  used  for  future 

changes  for  any  reason  (i.e.,  visual  change,  or     baseline  performance  repeatability  tests  must     comparison. 

ATTACHMENT  2  TO  APPENDIX  A  TO  PART  M— 
FIGURE  4,  ACCELERATION  TEST  SIGNAL 
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ATTACHMENT  2  TO  APPENDIX  A  TO  PART  60— 
FIGURE  2.  CRITICALLY-DAMPED  STEP  RESPONSE 


MLUNQ  COBC  4»1«-13-C 

Nate  te  Figure  4:  If  the  simulator  weight 
changes  for  any  reasoa(i.e.,  visual  change,  or 
structural  change),  then  the  motion  system 
baseline  performance  repeatability  tests  must 
be  rerun  and  the  new  results  used  for  future 
comparison. 

a.  Akemative  Data  Seurces,  Pracedeies,  aaA 
l—ti'MWtatiee:  Level  A  mm!  Level  ■ 
SiaalatWB  (My 


Begia  Informatioii 

a.  In  recent  years,  considerable  progress 
has  been  made  by  highly  experienced  aircraft 
and  simulator  manufactiu«rs  in  improvement 
of  aerodynamic  modeling  techniques.  In 
conjunction  with  increased  accessibility  to 


very  high  powered  computer  technology, 
these  techniques  have  become  quite 
sophisUcated.  Additionally,  those  who  have 
demonstrated  success  in  combining  these 
modeling  techniques  with  minimal  flight 
testing  have  incorporated  the  use  of  highly 
mature  flight  controls  models  and  have  bad 
extensive  experience  in  comparing  the 
output  of  their  effort  with  actual  flight  test 
data — and  they  have  been  able  to  do  so  on 
an  iterative  basis  over  a  period  of  years, 
b.  It  has  become  standard  practice  for 
experienced  simulator  manufacturers  to  use 
such  techniques  as  a  means  of  establishing 
data  bases  for  new  simulator  configurations 
while  awaiting  the  availability  of  actual  flight 
test  data;  and  then  comparing  this  new  data 
with  the  newly  available  flight  test  data.  The 
results  of  such  comparisons  have,  as  reported 


by  some  recognized  and  experienced 
simulation  experts,  become  increasingly 
consistent  and  indicate  that  these  techniques, 
applied  with  appropriate  experience,  are 
becoming  dependably  accurate  for  the 
development  of  aerodynamic  models  for  use 
in  Level  A  and  Level  B  simulators. 

c.  In  reviewing  this  history,  the  NSPM  has 
concluded  that,  with  proper  care,  those  who 
are  experienced  in  the  development  of 
aerodynamic  models  for  simulator 
application  can  successfully  use  these 
modeling  techniques  to  acceptably  alter  the 
method  by  which  flight  test  data  may  be 
acquired  and,  when  applied  to  Level  A  or 
Level  B  simulators,  does  not  compromise  the 
quality  of  that  simulation. 

d.  The  information  in  the  table  that  follows 
(Table  of  Alternative  Data  Sources, 
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Procedures,  and  Information)  is  presented  to 
describe  an  acceptable  alternative  to  data 
sources  for  simulator  modeling  and 
validation  and  as  an  acceptable  alternative  to 
the  procedures  and  instrumentation  found  in 
the  traditionally  accepted  flight  test  methods 
used  to  gather  such  modeling  and  validation 
data. 

(1)  Alternative  data  sources  which  may  be 
used  for  part  or  all  of  a  data  requirement  are 
the  Airplane  Maintenance  Manual,  the 
Airplane  Flight  Manual  (AFM),  Airplane 
Design  Data,  the  Type  Inspection  Report 
(TIR),  Certification  Data  or  acceptable 
supplemental  flight  test  data. 

(2)  The  NSPM  recommends  that  use  of  the 
alternative  instrumentation  noted  in  the 
following  Table  be  coordinated  with  the 
NSPM  prior  to  employment  in  a  flight  test  or 
data  gathering  effort. 

e.  The  NSPM  position  regarding  the  use  of 
these  alternative  data  sources,  procedures, 
and  instrumentation  is  based  on  three 
primary  preconditions  and  presumptions 
regarding  the  objective  data  and  simulator 
aerodynamic  program  modeling. 


(1)  While  the  data  gathered  through  the 
alternative  means  does  not  require  angle  of 
attack  (AOA)  measurements  or  control 
surface  position  measurements  for  any  flight 
test^  AOA  can  be  sufficiently  derived  if  the 
flight  test  program  insures  the  collection  of 
acceptable  level,  unaccelerated,  trimmed  _ 
flight  data.  All  of  the  simulator  time  history 
tests  that  begin  in  level,  unaccelerated,  and 
trimmed  flight,  including  the  three  basic  trim 
tests  and  "fly-by"  trims,  can  be  a  successful 
validation  of  angle  of  attack  by  comparison 
with  flight  test  pitch  angle.  (Note:  Due  to  the 
criticality  of  angle  of  attack  in  the 
development  of  the  ground  effects  model, 
particularly  critical  for  normal  landings  and 
landings  involving  cross-control  input 
applicable  to  Level  B  simulators,  stable  "fly- 
by"  trim  data  will  be  the  acceptable  norm  for 
normal  and  cross-control  input  landing 
objective  data  for  these  applicatioiA.J 

(2)  A  rigorously  defined  and  fully  mature 
simulation  controls  system  model  that 
includes  accurate  gearing  and  cable  stretch 
characteristics  (where  applicable),  > 
determined  from  actual  aircraft 
measurements,  will  be  used.  Such  a  model 


does  not  require  control  surface  position 
measurements  in  the  flight  test  objective  data 
in  these  limited  applications. 

(3)  The  authorized  uses  of  Level  A  and 
Level  B  simulators  (as  listed  in  the 
appropriate  Commercial,  Instrument,  or 
Airline  Transport  Pilot  and/or  Type  Rating 
Practical  Test  Standards)  for  "initial," 
"transition,"  or  "upgrade"  training,  still 
requires  additional  flight  training  and/or 
flight  testing/checking  in  the  airplane  or  in 
a  Level  C  or  Level  D  simulator. 

f.  The  sponsor  is  urged  to  contact  the 
NSPM  for  clarification  of  any  issue  regarding 
airplanes  with  reversible  control  systems. 
This  table  is  not  applicable  to  Computer 
Controlled  Aircraft  flight  simulators. 

g.  Utilization  of  these  alternate  data 
sources,  procedures,  and  instrumentation 
does  not  relieve  the  sponsor  from  compliance 
with  the  balance  of  the  information 
contained  in  this  document  relative  to  Level 
A  or  Level  B  flight  simulators. 

End  Information 


Table  of  Alternative  Data  Sources,  Procedures,  and  Instrumentation  Information 


Table  of  objective  test — test  reference 
number  and  title 


Sim  level 


Atemative  data  sources,  procedures,  and 
instrumentation 


Notes  and  reminders 


2.a.(1)  Perfonnanca.  Taxi.  Minimum  Ra- 
dius turn. 


TIR,  AFM,  or  Design  data  may  be  used. 


2.a.(2)  Perfomnance.  Taxi  Rate  of  Turn 
vs.  Nosewheel  Steering  Angle. 


Data  may  be  acquired  by  using  a  con- 
stant tiller  position,  measured  with  a 
protractor  or  full  rudder  pedal  applica- 
tion for  steady  state  turn,  and  syn- 
chronized video  of  heading  indicator.  If 
less  than  full  rudder  pedal  is  used, 
pedal  position  must  be  recorded. 


A  single  procedure  may  not  be  adequate 
for  all  airplane  steering  systems,  tfiere- 
fore  appropriate  measurement  proce- 
dures must  be  devised  and  proposed 
for  NSPM  concurrence. 


2.b.(1)  Performance.  Takeoff.  Ground  Ac- 
celeration Time  and  Distance. 


Preliminary  certification  data  may  be 
used.  Data  may  be  acquired  by  using  a 
stop  watch,  calibrated  airspeed,  and 
runway  markers  during  a  takeoff  with 
power  set  before  brake  release.  Power 
settings  may  be  hand  recorded.  If  an 
inerlial  measurement  system  is~ in- 
stalled, speed  and  distance  may  be  de- 
rived from  acceteratkxi  meeisurements. 


2.b.(2)  Performance.  Takeoff.  Minimum 
Control  Speed— Ground  (V^cg)  using 
aerodynamic  controls  only  (per  applk:a- 
bie  Airworthiness  Standard)  or  Low 
Speed,  Engine  Inoperative  Ground 
Control  CharacteristKs. 


Data  may  be  acquired  by  using  an  inertial 
measurement  system  and  a  syn- 
chronized video  of:  the  calit>rated  air- 
plane instruments  and  the  force/posi- 
tk>n  measurements  of  cockpit  controls. 


Rapid  throttle  reductkms  at  speeds  near 
Vmcg  may  be  used  while  recording  ap- 
propriate parameters.  Tfie  nose  wtieel 
must  be  free  to  caster,  or  equivalently 
freed  of  skJeforce  generatkMi. 


2.b.(4)    Performance. 
Takeoff. 


Takeoff.    Normal 


Data  may  be  acquired  by  using  an  inertial 
measurement  system  and  a  syn- 
chronized vkleo  of:  tfie  calibrated  air- 
plane instruments  and  ttie  force/posi- 
tk>n  measurements  of  cockpit  controls. 
AOA  can  be  cateulated  from  pitch  atti- 
tude and  flight  path. 


2.b.(5)  Performance.  Takeoff.  Critwal  En- 
gine Failure  during  Takeoff. 


Data  may  be  acquired  by  using  an  inertial 
measurement  system  and  a  syn- 
chronized video  of:  the  calibrated  air- 
plane instruments  and  the  force/posi- 
tkxi  measurements  of  cockpit  controls. 


Record  airplane  dynamk:  response  to  en- 
gine failure  and  control  inputs  required 
to  correct  flight  path. 
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Table  of  Alternative  Data  Sources,  Procedures,  and  Instrumentation  iNFORMATiof*— Continued 


Table  of  obiective  test— test  reference 

Sim  level 

Atemative  data  sources,  procedures,  and 
instrunwntation 

NolAfi  and  rfiminitefft 

number  and  titte 

A 

B 

i 

2.b.(6)  Perfonnance.  Takeoff.  Crosswind 
Takeoff. 

X 

X 

Data  may  be  acquired  by'using  an  inertial 
measurement    system    and    a    syn- 
chronized vkleo  of:  the  calibrated  air- 
plane instruments  and  the  force/posi- 
tion measurements  of  cockpit  controls. 

The  "1:7  law"  to  100  feet  (30  meters)  is 
an  acceptable  wkxl  profile. 

2.b.(7)  Perfomiance.  Takeoff.  Rejected 
Takeoff. 

X 

X 

Data  may  be  acquired  with  a  syn- 
chronized vkleo  of:  Calibrated  airplane 
instruments,  thmst  lever  position,  en- 
gine paranwters,  and  distance  (e.g.. 
runway  markers).  A  stop  watch  is  re- 
quired. 

* 

2.0.(1)    Perfonnance.    CHmb.    Nonnal 
Climb. 

X 

X 

Data  may  be  acquired  with  a  syn- 
chronized vktoo  of:  calit>rated  airplane 
instruments  and  engine  power  through- 
out the  climb  range. 

- 

2.c.(2)  Perfonnance.  Climb.  One  engine 
Inoperative  Second  Segment  Climb. 

X 

X 

Data  may  be  acquired  witti  a  syn- 
chronized vkleo  of:  calibrated  airplane 
instruments  and  engine  power  through- 
out the  dimb  range. 

2.c.(4)  Performance.  Climb.  One  Engine 
Inoperative  Approach  Climb  (if  Ap- 
proved AFM  requires  spedfk:  perform- 

'    ance  in  k:ing  condittons). 

X 

X 

Data  may  be  acquired  with  a  syn- 
chronized vkjeo  of:  calibrated  airplane 
instmnrwits  and  engine  power  through- 
out the  dimb  range. 

2.e.(1)  Perfonnance.  Ground.  Decetera- 
tkxi  Time  and  Distance,  using  manual 
applk:atk>n  of  wheel  brakes  and  no  re- 
verse thrust. 

X 

X 

Data  may  be  acquired  during  landing 
tests  using  a  stop  watch,  mnway  mari(- 
ers,  and  a  synchronized  vkleo  of:  cali- 
brated airplane  instruments,  thmst 
lever  position  and  the  pertinent  param- 
eters of  engine  power. 

2.e.(2)  Perfonnance.  Ground.  Decelera- 
tk>n  Time  and  Distance,  using  reverse 
thrust  and  no  wheel  brakes. 

X 

X 

Data  may  be  acquired  during  landing 
tests  using  a  stop  watch,  mnway  marit- 
ers,  and  a  synchronized  vkleo  of:  cali- 
brated airplane  instmments.  thrust 
lever  position  and  the  pertinent  param- 
eters of  engine  power. 

■ 

2.f.(1)  Performance.  Engines.  Accelera- 
tton. 

X 

X 

Data  may  be  acquired  with  a  syn- 
chronized vkleo  recording  of:  engine  ir>- 
struments  and  throttle  position. 

2.f.(2)  Performance.  Engines.  Decelera- 
tion. 

X 

X 

Data  may  be  acquired  with  a  syn- 
chronized vkleo  recording  of:  engine  in- 
stmments and  throttte  position. 

3.a.(1)  Handling  Qualities.  Static  Control 
Checks.  Column  Position  vs.  Force  and 
Surface  Position  Calit>ration. 

X 

X 

Surface  position  data  may  be  acquired 
from  flight  data  recorder  (FDR)  sensor 
or,  if  no  FDR  sensor,  at  selected,  sig- 
nifnant  column  positk>ns  (encom- 
passing signifKant  column  position 
data  points),  acceptable  to  the  NSPM. 
using  a  contiol  surface  protractor  on 
the  groufKl  with  winds  less  than  5  kts. 
Force  data  may  be  acquired  by  using  a 
hand  hekl  force  gauge  at  the  same  col- 
umn position  data  points. 
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Table  of  Alternative  Data  Sources,  Procedures,  and  Instrumentation  Information— Continued 


Table  of  objective  test— test  reference 
number  and  title 


Sim  level 


Atemative  data  sources,  procedures,  and 
instrumentation 


Notes  and  reminders . 


3.a.(2)  Handling  Qualities.  Static  Control 
Checks.  Wheel  Position  vs.  Force  arxl 
Surface  Position  Calibration. 


Surface  position  data  may  be  acquired 
from  flight  data  recorder  (FDR)  sensor 
or,  if  no  FDR  sensor,  at  selected,  sig- 
nificant wheel  positions  (encompassing 
significant  wheel  positiori  data  points), 
acceptable  to  the  NSPM,  using  a  con- 
trol surface  protiactor  on  the  ground 
with  winds  less  ihan  5  kts.  Force  data 
may  be  acquired  by  using  a  hand  held 
force  gauge  at  the  sanie  wheel  position 
data  points. 


3.a.(3)  Handling  Qualities.  Static  Control 
Checks.  Rudder  Pedal  Position  vs. 
Force  and  Surface  Position  Calibration. 


Surface  position  data  may  be  acquired 
from  flight  data  recorder  (FDR)  sensor 
or,  if  no  FDR  sensor,  at  selected,  sig- 
nificant rudder  pedal  positions  (encom- 
passing significant  mdder  pedal  posi- 
tion data  points),  acceptable  to  the 
NSPM,  using  a  control  surface  pro- 
tractor on  tfie  ground  with  winds  less 
ttian  5  kts.  Force  data  may  be  acquired 
by  using  a  hand  held  force  gauge  at 
the  same  rudder  pedal  position  data 
points. 


3.a.(4)  Handling  Qualities.  Static  Control 
Checks.  Nosewheel  Steering  Force  & 
Position. 


Breakout  data  may  be  acquired  with  a 
hand  held  force  gauge.  The  remainder 
of  the  force  to  ttie  stops  may  be  cal- 
culated if  ttie  force  gauge  and  a  pro- 
tractor are  used  to  measure  force  after 
breakout  for  at  least  25%  of  the  total 
displacement  capability. 


3.a.(5)  Handling  Qualities.  Static  Conti'ol 
Checks.  Rudder  Pedal  Steering  Cali- 
bration. 


Data  may  be  acquired  through  the  use  of 
force  pads  on  ttie  rudder  pedals  and  a 
pedal  position  measurement  device,  .to- 
gether with  design  data  for  nose  wheel 
position. 


3.a.(6)  Handling  Qualities.  Static  Control 
Checks.  Pitch  Trim  Calibration  (Indi- 
cator vs.  Computed)  and  Rate. 


Data  may  be  acquired  ttirough  cateula- 
tlons. 


3.a.(7)  Handling  Qualities.  Static  Control 
Checks.  Alignment  of  Power  Lever 
Angle  vs  Selected  Engine  Parameter 
(e.g.,  EPR,  Ni,  Torque,  etc.). 


Data  may  be  acquired  ttirough  the  use  of 
a  temporary  throttte  quadrant  scale  to 
document  throttle  position.  Use  a  syn- 
chronized video  to  record  steady  state 
instrument  readings  or  hand-record 
steady  state  engine  performance  read- 
ings. 


3.a.(8)  Handling  Qualities.  Static  Control 
Checks  Brake  Pedal  Position  vs.  Force 
and  Brake  System  Pressure. 


Use  of  design  or  predk:ted  data  is  ac- 
ceptat>le.  Data  may  be  acquired  by 
measuring  deflection  at  "zero"  and 
"maximum"  and  calculating  deflections 
between  the  extremes  using  the  air- 
plane design  data  curve. 


3.c.(1)  Handling  Qualities.   Longitudinal. 
Power  Change  Dynamk^. 


Data  may  be  acquired  by  using  an  inertial 
measurement  system  and  a  syn- 
chronized video  of:  the  calibrated  air- 
plane instruments  and  throttte  position. 


3.c.(2)  Handling  Qualities.   Longitudinal. 
Flap/Slat  Change  Dynamics. 


Data  may  be  acquired  by  using  an  inertial 
measurement  system  and  a  syn- 
chronized vkleo  of:  calibrated  airplane 
instruments  and  flap/slat  positk>n. 
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Table  of  Alternative  Data  Sources,  Procedures,  and  Instrumentation  Information— Continued 


Table  of  objective  test— test  reference 

Sim  level 

Atemative  data  sources,  procedures,  and 
instnjmentation 

Notes  and  reminderB   ^ 

number  and  titte 

A 

B 

3.c.(3)  Handling  Qualities.  Longitudinal. 
Spoiler/Speedbrake  Change. 

X 

X 

Data  may  be  acquired  by  using  an  inertia! 
measurement    system    and    a    syn- 
chronized vkleo  of:  ttie  calibrated  air- 
plane     instnjments      and      spoiler/ 
speedbrake  position. 

, 

3.c.(4)  Handling  Qualities.  Longitudinal. 
Gear  Change  Dynamics. 

X 

X 

Data  may  be  acquired  by  using  an  inertial 
measurement  system  and  a  syn- 
chronized video  of:  ttie  calibrated  air- 
plane instruments  and  gear  position. 

1 

3.c.(5)  Handling  Qualities.  Longrtudinal. 
Alternate  Landing  Gear  and  Alternate 
Flap/Slat  Operating  Times. 

X 

X 

May  use  design  data;  production  flight 
test  schedule,  or  maintenance  sped- 
fkatkxi,  togettier  witti  an  SOC. 

« 

3.c.(6)  Handling  Qualities.  Longitudinal. 
Longitudinal  Trim. 

X 

X 

Data  may  be  acquired  ttirough  use  of  an 
inertial  measurement  system  and  a 
synchronized  video  of:  the  cockpit  con- 
htjls  position  (prevkxjsly  calibrated  to 
show  related  surface  positkxi)  and  the 
engine  instiument  readings. 

3.'c.(7)  Handling  Qualities.  Longitudinal. 
LongitiJdinal      Maneuvering      Stability 
■    (Stick  Force/g). 

X 

X 

Data  may  be  acquired  ttirough  ttie  use  of 
an  inertial  measurement  system  and  a 
synchronized  vWeo  of:  the  calibrated 
airplane  instruments;  a  temporary,  high 
resolutk>n  bank  angle  scale  affixed  to 
ttie  attitude  indk»tor;  and  column  force 
measurement  indication. 

- 

3.c.(8)  Handling  Qualities.  Longitudinal. 
Longitudinal  Static  Stability. 

X 

X 

Data  may  be  acquired  ttirough  ttie  use  of 
a  synchronized  vkleo  of:  ttie  airplane 
flight  instruments  and  a  hand  heW 
force  gauge. 

f 

3.c.(9)  Handling  Qualities.  Longitudinal. 
Stick  Shaker,  Airframe  Buffet,  StaH 
Speeds. 

X 

X 

Data  may  be  acquired  ttirough  a  syn- 
chronized vWeo  recording  of:  a  stop 
watch  and  ttie  calibrated  airplane  air- 
speed indk»tor.  Hand-record  ttie  flight 
conditions  and  airplane  configuratkxi— 
Airspeeds  may  be  cross  checked  witti 
ttiose  in  ttie  TIR  and  AFM. 

..      y^' 

3.c.(10)  Handling  Qualities.  Longitudinal. 
PhugoM  Dynamks. 

X 

X 

Data  may  be  acquired  by  using  an  inertial 
measurement  system  and  a  syn- 
chronized vkleo  of:  ttie  calibrated 
airplaine  instruments  and  ttie  force/po- 
sitkxi  measurements  of  cockpit  controls. 

• 

3.c.(11)  Handling  Qualities.  LongitiJdinal. 
Short  Period  Dynamtas. 

X 

X 

Data  may  be  acquired  by  using  an  inertial 
measurement  system  and  a  syn- 
chronized vkleo  of:  ttie  calibrated  air- 
plane instruments  and  ttie  force/posi- 
tion measurements  of  cockpit  controls. 

•- 

3.d.(1)  Handling  Qualities.  Lateral  Direc- 
tional. Minimum  Contit>l  Speed,  Air 
(Vmc),  per  Applwabie  Ain/vorthiness 
Standard  or  Low  Speed  Engine.  Inop- 
erative HandHng  Characteristics  in  Air. 

X 

X 

Data  may  be  acquired  by  using  an  inertial 
measurement  system  and  a  syn- 
chronized vkleo  of:  ttie  calibrated  air- 
plane instmments  and  ttie  force/posi- 
tion measurements  of  cockpit  controls. 

3.d.(3)  Handling  Qualities.  Lateral  Direc- 
tional. Roll  Response  to  Cockpit  Ron 
Contiolier  Step  Input. 

X 

X 

Data  may  be  acquired  by  using  an  inertial 
measurement  system  and  a  syn- 
chronized vkleo  of:  ttie  calibrated  air- 
plane instruments  and  ttie  force/posi- 
tion measurements  of  cockpit  contixils. 

•  - 

60354 


Federal  Register /Vol.  67.  No.  186 /Wednesday,  September  25,  2002  /  Proposed  Rules 


Table  of  Alternative  Data  Sources,  Procedures,  and  Instrumentation  Information— Continued 


Jatite  of  objective  test— test  reference 
number  and  title' 


Sim  level 


B 


Atemative  data  sources,  procedures,  and 
instrumentation 


htotes  and  reminders 


3.d.(4)  Handlirtg  Qualities.  Lateral  Direc- 
tional. Spiral  Stabiity. 


Data  may  t>e  acquired  by  using  an  inertial 
measurement  system  and  a  syn- 
chronized video  of:  the  calibrated  air- 
plane instruments;  the  force/position 
measurements  of  cockpit  controls;  and 
a  stop  watch. 


3.d.(5)  Handling  Qualities.  Lateral  Direc- 
tional. Engine  Inoperative  Trim. 


Data  may  be  hand  recorded  in-flight 
using  high  resolution  scales  affixed  to 
trim  controls  that  have  been  calibrated 
on  the  ground  using  protractors  on  the 
control/trim  surfaces  with  winds  less 
than  5  kts  OR  Data  may  be  acquired 
during  second  segment  climb  (with 
proper  pilot  control  input  for  an  engine- 
out  condition)  by  using  a  synchronized 
video  of:  the  calibrated  airplane  instru- 
ments; and  the  fore/position  measure- 
ments of  cockpit  controls. 


Trimming  during  second  segment  climb  is 
not  a  certification  task  and  should  not 
be  conducted  until  a  safe  altitude  is 
reached. 


3.d.(6)  Handling  Qualities.  Lateral  Direc- 
tional. Rudder  Response. 


Data  may  be  acquired  by  using  an  inertial 
measurement  system  and  a  syn- 
chronized video  of:  the  calibrated  air- 
plane instruments;  the  force/position 
measurements  of  rudder  pedals. 


3.d.(7)  Handing  Qualities.  Lateral  Direc- 
tional. Dutch  Roll,  (Yaw  Damper  OFF). 


Data  may  be  acquired  by  using  an  inertial 
measurement  system  and  a  syn- 
chronized video  of:  a  calibrated  air- 
plane instmments;  the  force/position 
measurements  of  cockpit  controls. 


3.d.(8)  Handling  Qualities.  Laterial  Direc- 
tk>r)al.  Steady  State  Sideslip. 


Data  may  be  acquired  by  using  an  inertial 
measurement  system  and  a  syn- 
chronized vkjeo  of:  the  calibrated  air- 
plane instmments;  the  force/position 
measurements  of  cockpit  controls. 
Ground  track  and  wind  corrected  head- 
ing may  be  used  for  skteslip  angle. 


3.e.(1)  Handling  Qualities.  Landings  Nor- 
mal Landing. 


Data  may  be  acquired  by  using  an  inertial 
measurement  system  and  a  syn- 
chronized video  of:  the  calibrated  air- 
plane instruments;  Vne  force/positk)n 
measurements  of  cockpit  controls. 


3.e.(3)     Handling    Qualities.     Landings. 
Crosswind  Landing. 


Data  may  be  acquired  by  using  an  inertial 
measurement  system  and  a  syn- 
chronized video  of:  the  calibrated  air- 
plane instruments;  ttie  force/position 
measurements  of  cockpit  controls. 


3.e.(4)  Handling  Qualities.  Landings.  One 
Engine  Inoperative  Landing  (Not  re- 
quired for  Single-engine  airplanes.). 


Data  may  be  acquired  by  using  an  inertial 
measurement  system  and  a  syn- 
chronized video  of:  ttie  calibrated  air- 
plane instruments;  ttie  force/positk)n 
measurements  of  cockpit  controls.  Nor- 
mal and  laterial  acceleratkm  may  be 
recorded  in  lieu  of  AOA  and  skleslip. 


3.f.  Handling  Qualities.  Ground  Effect. 
Demonstrate  Longitudinal  Ground  Ef- 
fect. 


Data  may  be  acquired  by  using  an  cali- 
brated arpiane  instruments,  an  inertial 
measurement  system,  and  a  syn- 
chronized vkleo  of:  the  calitHated  air- 
plane instruments;  the  force/positkm 
measurements  of  cockpit  controls. 
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Attachment  3  to  Appendix  A  to  Part  60— 
Simulator  Sul^active  Tests 

1.  Discussion 


Begin  Information 

a.  The  subjective  tests  provide  a  basis  for 
evaluating  the  capability  of  the  simulator  to 
perform  over  a  typical  utilization  period; 
detennining  that  the  simulator  satisfectorily 
meets  the  appropriate  training/testing/ 
checking  objectives  and  competently 
simulates  each  required  maneuver, 
procedure,  or  task;  and  verifying  correct 
operation  of  the  simulator  controls, 
instruments,  and  systems.  The  items  in  the 
list  of  operations  tasks  are  for  simylator 
evaluation  purposes  only.  They  must  not  be 
used  to  limit  or  exceed  the  authorizations  for 
use  of  a  given  level  of  simulator  as  found  in 
the  Pilot  Qualification  Performance 
Standards  or  as  may  be  approved  by  the 
TPAA.  All  items  in  the  following  paragraphs 
are  subject  to  an  examination  of  function. 

b.  The  List  of  Operations  Tasks  in 
paragraph  2  of  this  attachment  addresses 
pilot  functions,  including  maneuvers  and 
procedures  (called  flight  tasks),  and  is 
divided  by  flight  phases.  The  performance  of 
these  tasks  by  the  NSPM  includes  an 
operational  examination  of  the  visual  system 
and  special  effects.  There  are  flight  tasks 
included  to  address  some  features  of 
advanced  technology  airplanes  and 
innovative  training  programs.  For  example, 
"high  angle-of-attack  maneuvering"  is 
included  to  provide  a  required  alternative  to 
"approach  to  stalls"  for  airplanes  employing 
flight  envelope  protection  functions. 

c.  The  List  of  Simulator  Systems  in 
paragraph  3  of  this  attachment  addresses  the 
overall  function  and  control  of  the  simulator 
including  the  various  simulated 
environmental  conditions;  simulated 
airplane  system  operation  (normal,  abnormal, 
and  emergency);  visual  system  displays;  and 
special  effects  necessary  to  meet  flightcrew 
training,  evaluation,  or  flight  experience 
requirements. 

d.  All  simulated  airplane  systems  functions 
will  be  assessed  for  normal  and,  where 
appropriate,  alternate  operations.  Normal, 
abnormal,  and  emergency  operations 
associated  with  a  flight  phase  will  be 
assessed  during  the  evaluation  of  flight  tasks 
or  events  v«rithin  that  flight  phase.  Simulated 
airplane  systems  are  listed  separately  imder 
"Any  Flight  Phase"  to  ensure  appropriate 
attention  to  systems  checks.  Operational 
navigation  systems  (including  inertial 
navigation  systems,  global  positioning 
systems,  or  other  long-range  systems)  and  the 
associated  electronic  display  systems  will  be 
evaluated  if  installed.  The  NSP  pilot  will 
include  in  his  report  to  the  TPAA,  the  effect 
of  the  system  operation  and  any  system 
limitation. 

e.  Simulators  demonstrating  a  satisfactory 
circling  approach  will  be  recommended  for 
approval  for  the  circling  approach  maneuver 
as  determined  by  the  TPAA  in  the  sponsor's 
FAA-approved  flight  training  program.  To  be 
considered  satisfactory  here,  the  circling 
approach  will  be  flown  at  maximum  gross 
weight  for  landing,  with  minimum  visibility. 


and  must  allow  proper  alignment  with  a 
landing  runway  at  least  90°  different  from  the 
instrument  approach  course  while  allowing 
the  pilot  to  keep  an  identifiable  portion  of  the 
airport  in  sight  throughout  the  maneuver 
(reference— 14CFR.  §  91.175(e)). 

f.  At  the  request  of  the  TPAA.  the  NSP 
Pilot  may  assess  the  simulator  for  a  special 
aspect  of  a  sponsor's  training  program  d\u-ing 
the  functions  and  subjective  portion  of  an 
evaluation.  Such  an  assessment  may  include 
a  portion  of  a  Line  Oriented  Flight  Training 
(LOFT)  scenario  or  special  emphasis  items  in 
the  sponsor's  training  program.  Unless 
directly  related  to  a  requirement  for  the 
qualification  level,  the  results  of  such  an 
evaluation  would  not  affect  the  qualification 
of  the  simulator. 

End  Infonnation 


2.  List  of  Operations  Tasks 


Begin  QPS  Requirements 

The  NSPM  will  evaluate  the  simulator  in 
the  following  Operations  Tasks,  as  applicable 
to  the  airplane  and  simulator  level,  using  the 
sponsor's  approved  manuals  and  checklists. 

a.  Preparation  for  Flight 

Preflight.  Accomplish  a  functions  check  of 
all  installed  switches,  indicators,  systems, 
and  equipment  at  all  crewmembers'  and 
instructors'  stations,  and  determine  that  the 
cockpit  design  and  functions  replicate  the 
appropriate  airplane. 

b.  Surface  Operations  (Pre-Takeoff) 

(1)  Engine  start. 

(a)  Normal  start. 

(b)  Alternate  start  operations. 

(c)  Abnormal  starts  and  shutdowns  (hot 
start,  hung  start,  etc.). 

(2)  Pushback  /  Powerback. 

(3)  Taxi 

(a)  Thrust  response. 

(b)  Power  lever  friction. 

(c)  Groimd  handling. 

(d)  Nosewheel  scuffing. 

(e)  Brake  operation  (normal  and  alternate/ 
emergency). 

(f)  Ground  hazard. 

(g)  Surface  Movement  and  Guidance 
System  (SMGS). 

(h)  Other. 

c.  Takeoff 

(1)  Normal.  (Day,  Night.  Dusk  (or  Twilight)) 

(a)  Propulsion  system  checks  (e.g.,  engine 
parameter  relationships;  propeller  and 
mixture  controls). 

(b)  Airplane  acceleration  characteristics. 

(c)  Nosewheel  and  ruHder  steering. 

(d)  Crosswind  (maximum  demonstrated). 

(e)  Special  performance. 

(f)  Lowest  visibility  takeoff. 

(g)  Landing  gear,  wing  flap,  leading  edge 
device  operation. 

(h)  Other. 
^2)  Abnormal/Emergency. 

(a)  Rejected,  with  brake  fade  (if  applicable) 
due  to  rising  brake  temperature. 

(b)  Rejected,  special  performance. 

(c)  With  propulsion  system  malfunction: 
(i)  IMor  to  Vi  (decision)  speed. 


(ii)  Between  V|  and  Vr  (rotation  speed), 
(iii)  Between  Vr  and  500  feet  above  ground 
level. 

(d)  Flight  control  system  feilure  modes. 

(e)  Other. 

d.  Inflight  Operation 

(1)  Climb. 

(a)  Normal. 

(b)  One  engine  inoperative  operations. 

(c)  Other. 

(2)  Cruise. 

(a)  Performance  characteristics  (speed  vs. 
power). 

(b)  Normal  turns  and  turns  with/without 
spoilers  (speed  brake)  deployed. 

(c)  High  altitude  handling. 

(d)  High  indicated  airspeed  handling,  over- 
speed  warning. 

(e)  Mach  effects  on  control  and  trim. 

(f)  Normal  and  steep  turns. 

(g)  Performance  turns. 

(h)  Approach  to  stalls  in  the  following 

conflgurations: 
(i)  Cruise; 

(ii)  Takeoff  or  approach;  and 
(iii)  Landing, 
(a)  High  angle  of  atiack  maneuvers  in  the 

following  configurations: 
(i)  Cruise; 

(ii)  Takeoff  or  approach;  and 
(iii)  Landing. 

(j)  Inflight  engine  shutdown, 
(k)  Inflight  engine  restart. 
(1)  Maneuvering  with  one  or  more  engines 

inoperative,  as  applicable, 
(m)  Slow  flight. 

(n)  Specific  flight  characteristics, 
(o)  Manual  flight  control  reversion  (i.e., 

loss  of  all  flight  control  power), 
(p)  Other  flight  control  system  failure 

modes, 
(q)  Holding, 
(r)  Airborne  hazard, 
(s)  Operations  during  icing  conditions, 
(t)  Upset  /  distiutiance  recovery, 
(u)  Unusual  attitude  recovery, 
(v)  Traffic  alert  and  collision  avoidance, 
(w)  E^cts  of  airframe  icing, 
(x)  Other. 
(3)  Descent. 

(a)  Normal. 

(b)  Maximum  rate  (clean,  with  speedbrake 
extended,  etc.)  and  recovery. 

(c)  Flight  Control  System  Failure  Modes 
(e.g.,  manual  flight  control  reversion; 
split  controls,  etc.). 

(d)  High  rate  of  sink  and  recovery, 
(a)  Other. 

e.  Approaches 

(1)  Instrument  Approach  Maneuvers, 
(a)  Non-precision: 
(i)  Non-Directional  Beacon  (NDB). 
(ii)  VHF  Omni-Range  (VOR),  Area 

Navigation  (RNAV),  Tactical  Air 

NavigaUon  (TACAN). 
(iii)  Distance  Measuring  Equipment.  Arc 

(DME  ARC), 
(iv)  ILS  Localizer  Back  Course  (LOC/BC). 
(v)  Localizer  Directional  Aid  (LDA),  ILS 

Front  Course  Localizer  (LOG),  Simplified 

Direction  Facility  (SDF). 
(vi)  Airport  Surveillance  Radar  (ASR). 
(vii)  Global  PosiUoning  System  (GPS), 
(viiij  With  one  engine  inoperative. 


60356  Federal  Register /Vol.  67,  No.  186 /Wednesday,  September  25.  2002  /  Proposed  Rules 


(ix)  Missed  approach, 
(b)  Precision: 

(i)  Instrument  Landing  System  (ILS) 
-  A.  Category  I  published: 

1.  Manually  controlled  with  and  without 
flight  director  to  100  feet  below 
published  decision  height. 

2.  With  maximum  demonstrated 
crosswind. 

3.  With  windshear. 

4.  One  engine  inoperative. 

B.  Category  II  published: 

1.  With  and  without  use  of  autopilot, 
autothrottle,  and  autoland,  as  applicable. 

2.  One  engine  inoperative. 

C.  Category  III  published: 

1.  With  minimum/standby  electrical 
power. 

2.  With  generator/alternator  failure 
(transient). 

3.  With  10  knot  tail  wind. 

4.  With  10  knot  crosswind. 

5.  Rollout. 

6.  One  engine  inoperative. 

D.  Missed  approach. 

1.  All  engines  operating. 

2.  Ooe  engine  inoperative. 

(ii)  Precision  Approach  Radar  (PAR) 

A.  Normal. 

B.  With  crosswind. 

C.  With  one  engine  inoperative. 

D.  Missed  approach. 

(iii)  Digital  Global  Positioning  System 
(DGPS) 

A.  Normal. 

B.  With  crosswind. 

C.  With  one  engine  inoperative. 

D.  Missed  approach. 

(iv)  Microwave  landing  system  (MLS). 

A.  Normal. 

B.  With  crosswind. 

C.  With  one  engine  inoperative. 

D.  Missed  approach, 
(v)  Steep  Glide  Path. 

A.  Normal. 

B.  With  crosswind. 

C.  With  one  engine  inoperative. 

D.  Missed  approach. 

(2)  Visual  Approach  Maneuvers. 

(a)  Abnormal  wing  flaps/slats. 

(b)  Without  glide  slope  guidance  or  visual 
vertical  flightpath  aid. 

(3)  Abnormal/emergency. 

(a)  With  one  engine  inoperative. 

(b)  With  standby  (or  minimum)  electric/ 
hydraulic  power. 

(c)  With  longitudinal  trim  malfunction. 

(d)  With  jammed  or  mis-trimmed 
horizontal  stabilizer. 

(e)  With  lateral-directional  trim 
malfunction. 

(f)  With  worst  case  failure  of  flight  control 
system  (most  signiflcant  degradation  of 

'    the  computer  controlled  airplane  which 
is  not  extremely  improbable). 

(g)  Other  flight  control  system  failure 
modes  as  dictated  by  training  program. 

(h)  Land  and  hold  short  operations, 
(i)  Other. 

/.  Missed  Approach 

(1)  Manual. 

(2)  Automatic  (if  applicable). 

g.  Visual  Segment  and  Landing 

(1)  Normal  (Night  visual  scene  for  Level  A 
and  Level  B  simulators:  Night  and  Dusk 


(or  Twilight)  visual  scenes  for  Level  C 
simulators;  and  Night,  Dusk  (or 
Twilight),  and  Daylight  visual  scenes  for 
Level  D  simulators.) 

(a)  From  visual  traffic  pattern. 

(b)  From  non-precision  approach. 

(c)  From  precision  approach. 

(d)  With  maximum  demonstrated 
crosswind. 

(e)  From  circling  approach. 
(2)  Abnormal/emergency. 

(a)  With  engine(s)  inoperative — 

(i)  For  2-engine  airplanes,  one  engine 
inoperative. 

(ii)  For  3-engine  airplanes,  one  wing- 
mounted  and  the  center  engine 
inoperative. 

(iii)  For  other  multi-engine  airplanes,  a 
50%  power  loss  on  one  side  of  the 
airplane. 

(b)  Rejected  landing. 

(c)  With  standby  (or  minimum)  electric/ 
hydraulic  power. 

(d)  With  longitudinal  trim  malfunction 

(e)  With  jammed  or  mis-trimmed 
horizontal  stabilizer. 

(f)  With  lateral-directional  trim 
malfunction. 

(g)  With  worst  case  failure  of  flight  control 
system  (most  signiflcant  degradation  of 
the  computer  controlled  airplane  which 
is  not  extremely  improbable). 

(h)  Other  flight  control  system  failure 

modes  as  dictated  by  training  program, 
(i)  Land  and  hold  short  operations, 
(j)  Other. 

h.  Windshear 

(1)  Takeoff. 

(2)  Climb. 

(3)  Approach. 

1.  Surface  Operations  (Post  Landing) 

(1)  Landing  roll. 

(2)  Spoiler  operation. 

(3)  Reverse  thrust  operation. 

(4)  Wheel  brake  operation. 

(5)  Ground  hazard. 

(6)  Surface  Movement  and  Guidance  System 

(SMGS). 

(7)  Other. 

/.  Any  Flight  Phase 

(1)  Air  conditioning. 

(2)  Anti-icing/deicing. 

(3)  Auxiliary  powerplant. 

(4)  Communications. 

(5)  Electrical. 

(6)  Fire  detection  and  suppression. 

(7)  Flaps/Slats. 

(8)  Flight  controls  (including  spoiler/ 

speedbrake). 

(9)  Fuel  and  oil. 

(10)  Hydraulic. 

(11)  Landing  gear. 

(12)  Oxygen. 

(13)  Pneumatic. 

(14)  Propulsion  System. 

(15)  Pressuxization. 

(16)  Flight  management  and  guidance 
systems. 

(17)  Automatic  landing  aids. 

(18)  Automatic  pilot. 

(19)  Thrust  management/auto-throttle. 

(20)  Flight  data  displays. 

(21)  Flight  management  computers.  _ 

(22)  Flight  director/system  displays. 


(23)  Flight  Instnunents. 

(24)  Heads-up  flight  guidance  system. 

(25)  Navigation  systems. 

(26)  Weather  radar  system. 

(27)  Stall  warning/avoidance. 

(28)  Stability  and  control  augmentation. 

(29)  ACARS. 

(30)  Other 

k.  Engine  Shutdown  and  Parking 

(1)  Systems  operation. 

(2)  Parking  brake  operation. 

3.  List  of  Simulator  Systems 

a.  Instructor  Operating  Station  (lOS) 

(1)  Power  switch(es). 

(2)  Airplane  conditions. 

(a)  Gross  weight,  center  of  gravity,  fuel 
loading  and  allocation,  etc. 

(b)  Airplane  systems  status. 

(c)  Groimd  crew  functions  [e.g.,  external 
power  connections,  push  back,  etc.) 

(d)  Other. 
13)  Airports. 

(a)  Number  and  selection. 

(b)  Runway  selection. 

(c)  Runway  surface  condition  [e.g.,  rough, 
smooth,  icy,  wet,  dry,  etc.) 

(d)  Preset  positions  (e.g.  ramp,  gate,  #1  for 
takeoff,  takeoff  position,  over  FAF,  etc.) 

(e)  Lighting  controls. 

(f)  Other. 

(4)  Environmental  controls. 

(a)  Clouds  (base  and  tops). 

(b)  Visibility  (statute  miles  (kilometers)). 

(c)  Runway  visual  range  (in  feet  (meters)). 

(d)  Temperature. 

(e)  Climate  conditions  [e.g.,  ice,  snow,  rain, 
etc.). 

(f)  Wind  speed  and  direction. 

(g)  Windshear. 
(h)  Other. 

(5)  Airplane  system  malfunctions. 

(a)  Insertion/deletion. 

(b)  Problem  clear. 

(c)  Other 

(6)  Locks,  Freezes,  and  repositioning. 

(a)  Problem  (all)  freeze/release. 

(b)  Position  (geographic)  freeze/release. 

(c)  Repositioning  (locations,  freezes,  and 
releases). 

(d)  Two  times  or  one-half  ground  speed 
control. 

(e)  Other 

(7)  Remote  lOS. 

(8)  Other. 

b.  Sound  Controls— On/Off/Rheostat 

c.  Motion/Control  Loading  System 

(1)  On/ofi/emergency  stop. 

(2)  Crosstalk  (motion  response  in  a  given 

degree  of  freedom  not  perceptible  in 
other  degrees  of  freedom). 

(3)  Smoothness  (no  perceptible  "turn-around 

bump"  as  the  direction  of  motion 
reverses  with  the  simulator  being 
"flown"  normally). 

d.  Observer  Stations 

(1)  Position. 

(2)  Adjustments.  ' 

(3)  Positive  seat  restraint  system. 

End  QPS  Requirements 
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Attachment  4  to  Appendix  A  to  Part  60— 
IMbiitions  and  Abbreviations 


1.  Definitions 


Begin  Regulatory  Language  (14  CFR  Part  1 

and  §60.3) 

(From  Part  1— Definitions) 

Flight  simulation  device  (FSD)  means  a 
flight  simulator  or  a  flight  training  device. 

Flight  simulator  means  a  full  size  replica 
of  a  specific  type  or  make,  model,  and  series 
aircraft  cockpit.  It  includes  the  assemblage  of 
equipment  and  computer  programs  neceissary 
to  represent  the  aircraft  in  ground  and  flight 
operations,  a  visual  system  providing  an  out- 
of-the-cockpit  view,  a  system  that  provides 
cues  at  least  equivalent  to  those  of  a  three- 
degree-of-6«edom  motion  system,  and  having 
the  full  range  of  capabilities  of  the  systems 
installed  in  the  device  as  described  in  part 
60  of  this  chapter  and  the  qualiflcation 
performance  standards  (QPS)  for  a  speciflc 
qualiflcation  level. 

Flight  training  device  (FTD)  means  a  full 
size  replica  of  aircraft  instruments, 
equipment,  panels,  and  controls  in  an  open 
flight  deck  area  or  an  enclosed  aircraft 
cockpit  replica.  It  includes  the  equipment 
and  computer  programs  necessary  to 
represent  the  aircraft  or  set  of  aircraft  in 
ground  and  flight  conditions  having  the  full 
range  of  capabilities  of  the  systems  installed 
in  the  device  as  described  in  part  60  of  this 
part  and  the  qualification  performance 
standard  (QPS)  for  a  specific  qualiflcation 
level. 

(From  Part  60— Definitions) 

Certificate  holder.  A  person  issued  a 
certificate  under  parts  119, 141.  or  142  of  this 
chapter  or  a  person  holding  an  approved 
course  of  training  for  flight  engineers  in 
accordance  with  part  63  of  this  chapter. 

Flight  test  data.  Actual  aircraft 
performance  data  obtained  by  the  aircraft 
manufacturer  (or  other  supplier  of  data 
acceptable  to  the  NSPM)  during  an  aircraft 
flight  test  program. 

FSD  Directive.  A  document  issued  by  the 
FAA  to  an  FSD  sponsor,  requiring  a 
modification  to  the  FSD  due  to  a  recognized 
safety-of-flight  issue  and  amending  the 
qualification  basis  for  the  FSD. 

Master  Qualification  Test  Guide  IMQTG). 
The  FAA-approved  Qualification  Test  Guide 
with  the  addition  of  the  FAA-witnessed  test, 
performance,  or  demonstration  results, 
applicable  to  each  individual  FSD. 

National  Simulator  Pro-am  Manager 
(NSPM).  The  FAA  manager  responsible  for 
the  overall  administration  and  direction  of 
the  National  Simulator  Program  (NSP),  or  a 
person  approved  by  the  NSPM  . 

Objective  test.  A  quantitative  comparison 
of  simulator  performance  data  to  actual  or 
predicted  aircraft  performance  data  to  ensure 
FSD  performance  is  within  the  tolerances 
prescribed  in  the  QPS. 

Predicted  data.  Aircraft  perfwmance  data 
derived  from  sources  other  than  direct 
physical  measurement  of,  or  flight  tests  on, 
the  subject  aircraft.  Predicted  data  may 
include  engineering  analysis  and  simulation, 


design  data,  wind  tuimel  data,  estimations  or 
extrapolations  based  on  existing  flight  test 
data,  or  data  from  other  models. 

Qualification  level.  The  categorization  of 
the  FSD,  based  on  its  demonstrated  technical 
and  operational  capability  as  set  out  in  the 
QPS. 

Qualification  Performance  Standard  (QPS). 
The  collection  of  procedures  and  criteria 
published  by  the  FAA  to  be  used  when 
conducting  objective  tests  and  subjective 
tests,  including  general  FSD  requirements, 
for  establishing  FSD  qualification  levels. 

QualificaUon  Test  Guide  (QTG).  The 
primary  reference  document  used  for 
evaluating  an  aircraft  FSD.  It  contains  test 
results,  performance  or  demonstration 
results,  statements  of  compliance  and 
capability,  the  configuration  of  the  aircraft 
simulated,  and  other  information  for  the 
evaluator  to  assess  the  FSD  against  the 
applicable  regulatory  criteria. 

Set  of  aircraft.  Aircraft -that  share  similar 
handling  and  operating  characteristics  and 
similar  operating  envelopes  and  have  the 
same  number  and  type  of  engines  or  power 
plants. 

Sponsor.  A  certificate  holder  who  seeks  or 
maintains  FSD  qualification  and  is 
responsible  for  tbe  prescribed  actions  as  set 
out  in  this  part  and  the  QPS  for  the 
appropriate  FSD  and  qualification  level. 

Subjective  test.  A  qualitative  comparison  to 
determine  the  extent  to  which  the  FSD 
performs  and  handles  like  the  aircraft  being 
simulated. 

Training  Program  Approval  Authority 
(TPAA).  A  person  authorized  by  the 
Administrator  to  approve  the  aircraft  flight 
training  program  in  which  the  FSD  will  be 
used. 

Upgrade.  The  improvement  or 
enhancement  of  an  FSD  for  the  purpose  of 
achieving  a  higher  qualification  level. 

End  Regulatory  Language  (14  CFR  Part  1 
and  §60.3) 


Begin  QPS  Reqidremeala 

1st  Segment— ia  that  portion  of  the  takeoff 
profile  from  liftoff  to  gear  retraction. 

2nd  Segment — is  that  portion  of  the  takeoff 
profile  from  after  gear  retraction  to  initial 
flap/slat  retraction. 

3rd  Segment— is  that  portion  of  the  takeoff 
profile  after  flap/slat  retraction  is  complete. 

Airspeed — is  calibrated  airspeed  imless 
otherwise  specified  and  is  expressed  in  terms 
of  nautical  miles  per  hour  (knots). 

Altitude — is  pressure  altitude  (meters  or 
fiaet)  unless  specified  otherwise. 

Automatic  Testing— is  simulator  testing 
wherein  all  stimuli  are  tmder  computer 
control. 

Banic^s  the  airplane  attitude  with  respect 
to  or  aroimd  the  longitudinal  axis,  or  roll 
angle  (degrees). 

Breakout — is  the  force  required  at  the 
pilot's  primary  controls  to  achieve  initial 
movement  of  the  control  position. 

Closed  Loop  Testing— is  a  test  method  for 
which  the  input  stimuli  are  generated  by 
controllers  which  drive  the  simulator  to 
follow  a  pre-defined  target  response. 

Control  Sweep — is  movement  of  the 
appropriate  pilot  controller  from  neutral  to 


an  extreme  limit  in  one  direction  (Forward, 
Aft,  Right,  or  Left),  a  continuous  movement 
back  through  neutral  to  the  opposite  extreme 
position,  and  then  a  return  to  the  neutral         ' 
position. 

Computer  Controlled  Airplane— ia  an 
airplane  where  all  pilot  inputs  to  the  control 
surfaces  are  transferred  and  augmented  by 
computers. 

Convertible  Flight  Simulator— is  a 
simulator  in  which  hardware  and  software 
can  be  changed  so  that  the  simulator  becomes 
a  replica  of  a  different  model,  usually  of  the 
same  type  airplane.  The  same  simulator 
platform,  cockpit  shell,  motion  system,  visual 
system,  computen,  and  necessary  peripheral 
equipment  can  thus  be  used  in  more  than  one 
simulation. 

Critical  Engine  Parameter— is  the 
parameter  which  is  the  most  accurate 
measure  of  propulsive  force. 

Deadband — is  the  amount  of  movement  of 
the  input  for  a  system  for  which  there  is  no 
reaction  in  the  output  or  state  of  the  system 
observed. 

Distance — is  the  length  of  space  between 
two  points  and  is  expressed  in  terms  of 
nautical  miles  unless  specified  otherwise. 

Driven — is  a  test  method  where  the  input 
stimulus  or  variable  is  positioned  by 
automatic  means,  generally  a  computer 
input. 

Free  Response — is  the  response  of  the 
simulator  after  completion  of  a  control  input 
or  disturbance. 

Frozen — is  a  test  condition  where  one  or 
more  variables  are  held  constant  with  time. 
Fuel  used — is  the  amount  or  mass  of  fuel 
used  (kilograms  or  pounds). 

Ground  Effect — is  the  change  in 
aerodynamic  characteristics  due  to 
modification  of  the  air  flow  past  the  aircraft 
caused  by  the  proximity  of  the  earth's  surface 
to  the  airplane. 

Hands  Off— is  a  test  maneuver  conducted 
or  completed  without  pilot  control  inputs. 

Hands  On — is  a  test  maneuver  conducted 
or  completed  with  pilot  control  inputs  as 
required. 

Heave — is  simulator  movement  with 
respect  to  or  along  the  vertical  axis. 

Height-As  the  height  above  groimd  level 
(or  AGL)  expressed  in  meters  or  feet. 
Integrated  Testing— ia  testing  of  the 
simulator  such  that  all  airplane  system 
models  are  active  and  contribute 
appropriately  to  the  results  where  none  of  the 
models  used  are  substituted  with  models  or 
other  algorithms  intended  for  testing  only. 
Irreversible  Control  System — is  a  control 
system  in  which  movement  of  the  control 
surface  will  not  backdrive  the  pilot's  control 
in  the  cockpit. 

Locked— ia  a  test  condition  where  one  or 
more  variables  are  held  constant  with  time. 

Manual  Testing— ia  simulator  testing 
wherein  the  pilot  conducts  the  test  without 
computer  inputs  except  for  initial  setup  and 
all  modules  of  the  simulation  are  active. 

Medium — is  the  normal  operational  weight 
for  a  given  flight  segment. 

Nominal — is  the  normal  operational 
weight,  configuration,  speed,  etc.,  for  the 
flight  segment  specified. 

Non-Normal  Control — is  a  term  used  in 
reference  to  Computer  Controlled  Airplanes 
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and  is  the  state  where  one  or  more  of  the 
intended  control,  augmentation,  or  protection 
functions  are  not  fully  working.  Note: 
SpeciBc  terms  such  as  ALTERNATE, 
DIRECT,  SECONDARY,  BACKUP,  etc.,  may 
be  used  to  define  an  actual  level  of 
degradation. 

Nonnal  Control — is  a  term  used  in 
reference  to  Computer  Controlled  Airplanes 
and  is  the  state  where  the  intended  control, 
augmentation,  and  protection  functions  are 
fully  working. 

Pitch — is  the  airplane  attitude  with  respect 
to  or  around  the  lateral  axis  expressed  in 
degrees. 

Power  Lever  Angle — is  the  angle  of  the 
pilot's  primary  engine  control  lever(s)  in  the 
cockpit.  This  may  also  be  referred  to  as  PLA, 
THROTTLE,  or  POWER  LEVER. 

Protection  Functions — are  systems 
functions  designed  to  protect  an  airplane 
from  exceeding  its  flight  maneuver 
limitations. 

Pulse  Input — is  a  step  input  to  a  control 
followed  by  an  immediate  return  to  the 
initial  position. 

Reversible  Control  System — is  a  control 
system  in  which  movement  of  the  control 
surface  will  backdrive  the  pilot's  control  in 
the  cockpit. 

Roll — is  the  airplane  attitude  with  respect 
to  or  around  the  longitudinal  axis  expressed 
in  degrees. 

Sideslip— is  the  angular  difference  between 
the  airplane  heading  and  the  direction  of 
movement  in  the  horizontal  plane. 

Simulation  Data — are  the  various  types  of 
data  used  by  the  simulator  manufacturer  and 
the  applicant  to  design,  manufacture,  and  test 
the  simulator. 

Simulator  Approval — is  the  extent  to 
which  a  simulator  may  be  used  by  a 
certificate  holder  as  authorized  by  the  FAA. 
It  takes  account  of  airplane  to  simulator 
differences  and  the  training  ability  of  the 
organization. 

Simulator  Latency— is  the  additional  time 
beyond  that  of  the  response  time  of  the 
airplane  due  to  the  response  of  the  simulator. 

Snapshot — is  a  presentation  of  one  or  more 
variables  at  a  given  instant  of  time. 

Source  Data — are,  for  the  purpose  of  this 
docimient,  performance,  stability  and 
control,  and  other  necessary  test  parameters 
electrically  or  electronically  recorded  in  an 
airplane  using  a  calibrated  data  acquisition 
system  of  sufficient  resolution  and  verified  as 
accurate  by  the-company  performing  the  test 
to  establish  a  reference  set  of  relevant 
parameters  to  which  like  simulator 
parameters  can  be  compared. 

Statement  of  Compliance  and  Capability 
(SOC) — is  a  declaration  that  specific 
requirements  have  been  met.  It  must  declare 
that  compliance  with  the  requirement  is 
achieved  and  explain  how  the  requirement  is 
met  (e.g.,  gear  modeling  approach,  coefficient 
of  friction  sources,  etc.).  It  must  also  describe 
the  capability  of  the  simulator  to  meet  the 
requirement  [e.g.,  computer  speed,  visual 
system  refresh  rate,  etc.].  In  doing  this,  the 
statement  must  provide  references  to  needed 
sources  of  information  for  showing 
compliance,  rationale  to  explain  how  the 
referenced  material  is  used,  mathematical 
equations  and  ptarameter  values  used,  and 
conclusions  reached. 


Step  Input — is  an  abrupt  control  input  held 
at  a  constant  value. 

Surge — is  simulator  movement  with 
respect  to  or  along  the  longitudinal  axis. 

Sway — is  simulator  movement  with  respect 
to  or  along  the  lateral  axis. 

Time  History — is  a  presentation  of  the 
change  of  a  variable  with  respect  to  time. 

Training  Program  Approval  Authority 
(TPAA) — is  the  person  who  exercises 
authority  on  behalf  of  the  Administrator  in 
approving  the  aircraft  flight  training  program 
for  the  appropriate  airplane  in  which  the 
simulator  will  be  used.  This  person  is  the 
principal  operations  inspector  (POI)  for 
programs  approved  under  14  CFR  parts  63, 
121, 125,  or  135;  or  the  training  center 
program  manager  (TCPM)  for  programs 
approved  under  14  CFR  part  141  or  142. 

Transport  Delay  or  "Throughput" — is  the 
total  simulator  system  processing  time 
required  for  an  input  signal  fitim  a  pilot 
primary  flight  control  until  motion  system, 
visual  system,  or  instrument  response.  It  is 
the  overall  time  delay  incurred  fitim  signal 
input  until  output  response.  It  does  not 
include  the  characteristic  delay  of  the 
airplane  simulated. 

Validation  Data — are  data  used  to 
determine  if  the  simulator  performance 
corresponds  to  that  of  the  airplane. 

Validation  Test — is  a  test  by  which 
simulator  parameters  are  compared  to  the 
relevant  validation  data. 

Visual  System  Response  Time — is  the 
interval  from  a  control  input  to  the 
completion  of  the  visual  display  scan  of  the 
first  video  field  containing  the  resulting 
different  information. 

Yaw — is  airplane  attitude  with  respect  to 
or  around  the  vertical  axis  expressed  in 
degrees. 

End  QPS  RequireHMBts 


2.  Abbreviations 


Begiii  QPS  RwfiiireweHte 

AFM — Approved  Flight  Manual. 

AGL — Above  Ground  Level  (meters  or  feet). 

AOA — Angle  of  Attack  (degrees). 

APD — Aircrew  Program  Designee. 

CCA — Computer  Controlled  Airplane. 

cd/m^  candela/meter^,  3.4263  candela/m^  =  1 

ft-Lambert. 
CFR — Code  of  Federal  Regulations. 
cm(s) — centimeter,  centimeters. 
daN — decaNewtons,  one  (1)  decaNewton  =    • 

2.27  pounds. 
deg(s)  degree,  degrees. 
DOF — Degrees-of-fi«edom 
EPR — Engine  Pressure  Ratio. 
FAA — Federal  Aviation  Administration 

(U.S.). 
fpm — feet  per  minute, 
ft— foot/feet,  1  foot  =  0.304801  meters.\ 
ft-Lambert — foot-Lambert,  1  fl-Lambert  = 

3.4263  candela/m^. 
g — Acceleration  due  to  Gravity  (meters  or 

feet/sec2);  ig  =  9.81  m/sec^  or  32.2  feet/ 

sec-. 
G/S — Glideslope. 
LATA — International  Airline  Transport 

Association. 


ICAO — International  Civil  Aviation 

Organization. 
ILS — Instrument  Landing  System. 
IQTG — International  Qualification  Test 

Guide, 
km — Kilometers  1  km  =  0.62137  Statute 

Miles. 
kPa— KiloPascal  (Kilo  Npwton/Meters2).  1 

psi  =  6.89476  kPa. 
Kts — Knots  calibrated  airspeed  unless 

otherwise  specified,  1  knot  =  0.5148 
m/sec  or — 1.689  ft/sec. 
lb(s) — pound(5),  one  (1)  pound  =  0.44 

decaNewton. 
M,m— Meters,  1  Meter  =  3.28083  feet. 
Min(s)-^Minute,  minutes. 
MLG — h;Main  Landing  Gear. 
Mpa — MegaPascals  (1  psi  =  6894.76  pascals), 
ms — millisecond(s). 
N— NORMAL  CONTROL  Used  in  reference 

to  Computer  Controlled  Airplanes. 
Nl — Low  Pressure  Rotor  revolutions  per 

minute,  expressed  in  percent  of 

maximum. 
N2 — High  Pressure  Rotor  revolutions  per 

minute,  expressed  in  percent  of 

maximum. 
N3 — High  Pressure  Rotor  revolutions  per 

minute,  expressed  in  percent  of 

maximum, 
nm— Nautical  Mile(s)  1  Nautical  Mile  =  6,080 

feet 
NN— NON-NORMAL  CONTROL  Used  in      . 

reference  to  Computer  Controlled 

Airplanes. 
NWA — Nosewheel  Angle  (degrees). 
PAPI — Precision  Approach  Path  Indicator 

System. 
PLA — Power  Lever  Angle. 
Pf— Impact  or  Feel  Pressure,  often  expressed 

as   q.  . 
PLF — Power  for  Level  Flight, 
psi — pounds  per  square  inch. 
QPS— Qualification  Performance  Standard. 
RAE — Royal  Aerospace  Establishment. 
R/C — Rate  of  Climb  (meters/sec  or  feet/min). 
R/D — ^Rate  of  Descent  (meters/sec  or  feet/ 

min). 
REIL — Runway  End  Identifier  Lights. 
RVR — Runway  Visual  Range  (meters  or  feet). 
s — second(s). 
sec(s) — second,  seconds, 
sm— Statute  Mile(s)  1  Statute  Mile  =  5,280 

feet. 
SOC — Statement  of  Compliance  and 

Capability. 
Tf— Total  time  of  the  flare  maneuver 

duration. 
Ti — ^Total  time  from  initial  throttle  movement 
until  a  10%  response  of  a  critical  engine 
parameter. 
TIR — Type  Inspection  Report. 
T/O— Takeoff. 
Tt — Total  time  bom  Ti  to  a  90%  increase  or 

decrease  in  the  power  level  specified. 
VASI — Visual  Approach  Slope  Indicator 

System. 
VGS — Visual  Ground  Segment. 
Vmc — ^Minimum  Control  Speed. 
Vmca — ^Minimum  Control  Speed  in  the  air. 
Vmcg — ^Minimum  Control  Speed  on  the 

ground. 
Vmcl — Minimum  Control  Speed — Landing. 
Vmu — ^The  speed  at  which  the  last  main 

landing  gear  leaves  the  ground. 
Vr— Rotate  Speed. 
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Vs — Stall  Speed  or  minimum  speed  in  the 

stall. 
WAT— Weight,  Altitude,  Temperature. 

End  QPS  Requirements 
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Figure  1  -  Sample  Letter  of  Request. 

INFORMATION 


Date 

Name.  p6i  

FAAFSDO 

Address  ' 
City.  State.  Zip 

Dear  Mr./Ms. 


(Certificate  Holder) 


(Sponsor's  name) 


requests  evaluation  of  our  (type) 


airplane  simulator  for  Level 
(name) 


qualification.  The  (name) 


simulator  with 


visual  system  is  fully  defmed  on  page 


of  the  accompanying 


qualification  test  guide  (QTG).  We  have  completed  tests  of  the  simulator  and  confirm  that  it  meets  all 
applicable  requirements  of  Title  14  of  the  Code  of  Federal  Regulation  (14  CFR)  part  60  and  the 
requirements  of  the  Airplane  Flight  Simulator  Qualification  Performance  Standards  (QPS). 
Appropriate  hardware  and  software  configuration  control  procedures  have  been  established. 


[and  (name)_ 


],  who  is(are)  qualified 


Our  pilot(s)  (name) 

on  (type) •  airplane.  has(have)  assessed  the  simulator  and  found  that  it  conforms  to  the 


(sponsor  name) 


(type). 


airplane  cockpit  configuration  and  that 


the  simulated  systems  and  subsystems  have  been  evaluated  and  found  to  function  equivaiently  to  those 
in  the  airplane.  The  above  named  pilot(s)  has(have)  found  that  the  simulator  represents  the  respective 
airplane  in  accordance  with  the  attached  Configuration  List.  He/She(They)  has(have)  also  subjectively 
assessed  the  performance  and  flying  qualities  of  the  simulator  and  state  that  it  represents  the  airplane. 
He/She(They)  has(have)  not  subjectively  tested  the  simulator  for  those  tasks  on  the  attached 
Restrictions-to-Qualification  list  and  we  do  not  seek  qualification  m  these  areas. 

(Added  comments  as  desired.) 

Sincerely, 

(Signature  of  Appropriate  Person) 
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Figure  2  -  Sample  Qualification  Test  Guide  Cover  Page 

INFORMATION 


SPONSOR  NAME 
SPONSOR  ADDRESS 

FAA  QUALIFICATION  TEST  GUIDE 

(SPECIFIC  AIRPLANE  MODEL) 

for  example 

Stratos  BA797-320A 

(Type  of  Simulator) 

(Simulator  Identification  Including  Manufacturer.  Serial  Number.  Visual  System  Used) 

(Simulator  Level) 

(Qualification  Performance  Standard  Used) 

(Simulator  Location) 


FAA  Initial  Evaluation 


Date: 


(Sponsor) 


Date: 


Date: 


Manager.  National 
Simulator  Program,  FAA 
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Figure  3  -  Sample  Simulator  Information  Page 
INFORMATION 


SPONSOR  NAME 
SPONSOR  SIMULATOR  CODE:                           BA-797  #1 

AIRPLANE  MODEL: 

Stratos  BA797-320A 

AERODYNAMIC  DATA  REVISION: 

BA797-320,  CPX-8D.  January  1988 

ENGINE  MODEL(S)  AND  REVISION: 

CPX-8D;  RPT-6,Januar\  1988 
DRO-4002,  RPT-3.  April  1991 

FLIGHT  CONTROLS  DATA  REVISION: 

BA707-320;  May  1988 

FLIGHT  MANAGEMENT  SYSTEM: 

Berry  XP 

SIMULATOR  MODEL  AND 
MANUFACTURER: 

M 1 D-797,  Tinker  Simulators,  Inc. 

DATE  OF  SIMULATOR  MANUFACTURE: 

1988 

SIMULATOR  COMPUTER: 

CIA 

VISUAL  SYSTEM  MODEL, 
MANUFACTURER,  and  DISPLAY  TYPE: 

ClearView,  Inc.  "Real  World  12;" 
5  Channel.  6-window  CRT  display 

VISUAL  SYSTEM  COMPUTER: 

LMB-6 

MOTION  SYSTEM: 

Tinker 
6DOF 

Information  on  this  page  must  be  updated  and  kept  current  with  any  modifications  or  changes 
made  to  the  simulator  and  reflected  on  the  log  of  revisions  and  the  list  of  effective  pages. 
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ATTACHMENT  5  TO  APPENDIX  A  TO  PART  60— 

Figure  4  -  Sample  Statement  of  Qualification 

INFORMATION 

(subject  to  change) 


Federal  Aviation  Administration 
National  Simulator  Program 


Statement 

of 

Qualification 

This  is  to  certify  that  representatives  of  the 

National  Simulator  Program 

Completed  an  evaluation  of  the 

Go-Fast  Training  Center 
Stratos  BA-797  Flight  Simulator 

FAA  Identification  Number  701 

And  found  it  to  meet  the  standards  set  forth 

In  the  Qualification  Performance  Standards 

For  a  simulator  at 

Level  C 


(date)  fortheNSPM 

Subject  to  the  attached 
Configuration  List  and  Restrictions 
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Figure  4A  -  Sample  Statement  of  Qualification;  Configuration  List 

INFORMATION 

STATEMENT  of  QUALIFICATION 

CONFIGURATION  LIST 

Go-Fast  Training  Center   Stratos  BA-797-232  --  Level  C  -  FAA  ID#  701 


Configuration 


Date  Qualified 


Airplane  Model: 

Re-con  figurable  to: 


Engine  Model(s)  and 
Revbion:... 


Flight  Management 

System; 

Visual  System  /  Manufacturer: 

n  CRT  Installation: 

D  Projected  System: 

Flight  Instruments: 

n  Electro-Mechanical: 

n  Display  (CRT,  LCD,  etc.) 

O  Combination 

n  Heads'-Up  Display 

Flight  Director: 

n  Single  Cue 

n  Dual  Cue 

nwone 

Engine  Instruments: 

n  Electro-Mechanical 

n  Display  (CRT.  LCD.  etc.) 

D  Combination 

Navigation  Type(s): 

n  ADF 

D  VOR/ILS 

□  GPS 

□  INS 

n  IRS 

Weather  Radar 

Windshear  Equipment 

TCAS 

ACARS  

I  


BA-797-232 -    July  12,  1988 

BA-797-287  (see  FAA  ID#722) 

□  CPX-8D,  RPT-6 July  12.  1988 

n  DR(>4002,  RPT-3 ^  April  1,  1991 

Berry  XP July  12.  1988 

Real  World  T2.  Clear  View,  Inc.  " 

5  Channel,  6  Window July  12,  1988 

°  Horizontal  Viewing  Angle 

July  12.  1988 

Jones  Industries r.....  December  1,  1993 

Sperry July  12,  1988 

July  12,  1988 

July  12,  1988 

July  12,  1988 

~  October  10,  1991 

Jones  Industries.  Inc August  3,  1996 


(Continue  as  Necessary) 
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ATTACHMENT  5  TO  APPENDIX  A  TO  PART  60— 

Figure  4B  -  Sample  Statement  of  Qualification;  Qualified/Non-Qualified  Tasks 

INFORMATION 

STATEMENT  of  QUALinCATION 

Qualified/Non-Qualified  Tasks 

Go-Fast  Training  Center 

Stratos  BA-797  -  Level  C  -  FAA  ID#  701 


The  following  are  those  items  listed  in  the  Airplane  Flight  Simulator  Qualification  Performance  Standards 
(QPS).  FAA-S-120-40C.  dated  (May  I,  2000}  Appendix  3.  Subjective  Tests,  indicating  what  tasks  and 
systems  are  qualified  (Q)  and  what  tasks  and  systems  are  not  qualified  (NQV 


NQ 

Q 

TASK 

NQ 

Q 

TASK 

A.  Preparatioa  for  Flight. 

2.  Abnormal/Emergency. 

X 

Preflight. 

X 

(a)  Rejected,  with  brake  fade 

B.  Sarfiue  Ops  (Pre-Takeofl). 

X 

(b)  Rejected,  special  perf. 

1 .  Engine  start. 

(c)  Propulsion  system  malfunction. 

X 

(a)  Normal  start. 

X 

(i)  prior  to  V| 

X 

(b)  Alternate  start  operations. 

X 

(ii)  between  V,  and  V, 

X 

(c)  Abnormal  starts 

X 

(iii)  between  V^and  500'  AGL 

X 

2.  Pushback 

X 

(d)  Flight  control  system  failure. 

X 

3.  Powerback. 

X 

(e)  Other. 

4.  Taxi 

D.  la-flight  Operation. 

X 

(a)  Thrust  response. 

1.  Climb. 

X 

(b)  Power  lever  friction. 

X 

(a)  Normal. 

X 

(c)  Ground  handling. 

X 

(b)  One  engine  inoperative. 

X 

(d)  Nosewheel  scufTmg. 

X 

(c)  Other. 

X 

(e)  Brake  operation 

2.  Cruise. 

X 

(0  Ground  hazard. 

X 

(a)  Performance  (speed  vs.  power). 

X 

(g)  SMGS 

X 

(b)  Turns  w/wo  spoilers 

X 

(h)  Other. 

X 

(c)  High  altitude  handling. 

C.  Takeolt 

X 

(d)  High  airspeed  handling 

' 

1.  Normal.  (Day/Dusk/Night) 

X 

(e)  Mach  effects 

X 

(a)  Day 

X 

(0  Normal  and  steep  turns. 

X 

(b)  Dusk  (or  Twilight) 

X 

(g)  Performance  turns. 

X 

(c)  Night 

(h)  Approach  to  stalls 

X 

(d)  Propulsion  system  checks 

X 

1 )  cruise 

X 

(e)  Airplane  acceleration 

X 

2)  takeoff  or  approach 

X 

(f)  Nosewheel/rudder  steering 

X 

3)  landing 

X 

(g)  Crosswind  (max.  demo) 

(i)  High  AOA  maneuvers 

X 

(h)  Special  performance. 

X 

1 )  cruise 

X 

(i)  Lowest  visibility. 

X 

2)  takeoff  or  approach 

X 

(j)  Landing  gear,  flap/slat  ops. 

X 

3)  landing 

X 

(k)  Other. 

X 

0)  In-flight  engine  shutdown 

Initials               Date 

-  Continued  Next  Page  ~ 
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NQ 

Q 

TASK  (Con't.) 

NQ 

Q 

TASK  (CoB't.) 

X 

(k)  in-flight  engine  restart 

(ii)  ILS  Category  11 

X 

(1)  Maneuver  w/  engine(s)  inop. 

X 

A.  W/Wo  Auto-Couple 

X 

(m)  Slow  flight. 

X 

B.  Engine  inoperative.. 

X 

(n)  Spec  flight  characteristics. 

(iii)  ILS  Category  III 

X 

(o)  Manual  flight  control 

X 

A.  Mfn./stnby.  electrical  power. 

X 

(p)  Other  flight  control  failures 

X 

B.  Generator/alternator  failure 

X 

(q)  Holding. 

X 

C.  Tail  wind  10  knots 

X 

(r)  Airborne  hazard. 

X 

D.  Crosswind  10  knots 

X 

(s)  Ops.  in  icing  conditions 

X 

E.  Rollout. 

X 

(t)  Upset  /  disturbance  recover. 

X 

F.  Engine  inoperative. 

X 

(u)  Unusual  attitude  recover) 

(iv).  Missed  approach 

X 

(v)TCAS 

X 

A.  Ail  engines  operating. 

X 

(w)  Effects  of  airframe  icing. 

X 

JB.  One  engine  inoperative. 

X 

(X)  Other. 

(V)  PAR 

3.  Descent. 

X 

A.  Normal 

X 

(a)  Normal. 

X 

B.  With  crosswind. 

X 

(b)  Max.  rate  and  recover>' 

X 

C.  With  one  engine  inoperative. 

X 

• 

(c)  Flight  control  failure 

X 

D.  Missed  approach. 

X 

(d)  High  sink  rate  and  recovery. 

(vi)  DGPS 

X 

(e)  Other. 

X 

A.  Normal 

E.  Approaches. 

X 

B.  With  crosswind. 

1 .  Instrument  Approach 

X 

C.  With  one  engine  inoperative. 

(a)  Non-precision: 

X 

D.  Missed  approach. 

X 

(i)NDB 

(vi)  MLS. 

X 

(ii)  VOR, 

X 

A.  Normal 

X 

(iii)RNAV. 

X 

B.  With  crosswind. 

X 

(iv)TACAN 

X 

C.  With  one  engine  inoperative. 

X 

(V)  DME  Arc 

X 

D.  Missed  approach. 

X 

(vi)  LOC/FC. 

(vii)  Steep  Glide  Path. 

X 

(vii)  LOC/BC, 

X 

A.  Normal 

X 

(viii)  LDA. 

X 

B.  With  crosswind. 

X 

(ix)  SDF 

X 

C.  With  one  engine  inoperative. 

X 

(x)  ASR. 

X 

D.  Missed  approach. 

X 

(xi)GPS. 

2.  Visual  Approach  Maneuvers. 

X 

(xii)  With  engine  inoperative 

X 

(a)  Abnormal  wing  flaps/slats 

X 

(xiii)  Missed  approach. 

X 

(b)  No  G/S  or  visual  flightpath  aid. 

(b)  Precision: 

X 

(c)  Circling  Approach. 

(i)  ILS  Category  I 

3.  Abnormal/emergency. 

X 

A.  Manual  w/wo  flight  director 

X 

(a)  One  engine  inoperative. 

X 

B.  Max.  crosswind 

X 

(b)  Min.  electric/hydraulic  power. 

X 

C.  Windshear. 

X 

(c)  Pitch  trim  malfunction. 

X 

D.  Engine  inoperative. 

X 

(d)  Jammed  horizontal  stabilizer. 

Initials 


Date 


Continued  Next  Page  - 
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NQ 

Q 

TASK  (Con't) 

NQ 

Q 

TASK  (Con't) 

X 

(e)  Roll/Yaw  trim  malfunction. 

X 

5.  Ground  hazard. 

X 

(f)  Worst  Fit  Cont  fail.  (+CCA). 

X 

6.  SMGS. 

X 

(g)  Other  failures  /  tmg.  prog. 

X 

7.  Other. 

X 

(h)  LAHSO  ops. 

J.  Any  night  Phase. 

X 

(i)  Other. 

X 

1.  Air  conditioning. 

F.  Missed  approach. 

X 

2.  Anti-icing/deicing. 

X 

1 .  Manual. 

X 

3.  Au.viliary  powerplant. 

X 

2.  Automatic  (if  applicable). 

X 

4.  Communications. 

G.  Vbnal  Segment  /  Laading. 

X 

S.  Electrical. 

1.  Normal 

X 

6.  Fire  detection  and  suppression. 

X 

(a)  Day 

X 

7.  Flaps/Slats. 

X 

(b)  Dusk  (or  Twilight) 

X 

8.  Flight  cont  (+  spoiler/spdbrake). 

X 

(c)  Night 

X 

9.  Fuel  and  oil. 

X 

(b)  From  visual  traffic  pattern. 

X 

10.  Hydraulic. 

X 

(c)  From  NP  approach. 

X 

1 1 .  Landing  gear. 

X 

(d)  From  precision  approach 

X 

12.  Oxygen. 

X 

(e)  Max.  crosswind. 

X 

13.  Pneumatic. 

X 

(0  From  circling  approach. 

X 

14.  Propulsion  System. 

2.  Abnormal/emergency. 

X 

15.  Pressurization. 

(a)  With  engine(s)  inoperative  - 

X 

1 6.  Fit  mgmt  /  guidance  systems. 

X 

(i)2-engairpl,  one  inop. 

X 

1 7.  Auto  landing  aids. 

X 

(ii)  3-engairpi,  wing+ctr.  inop. 

X 

18.  Auto-pilot. 

X 

(iii)  4+eng  airpl.  50%.  one  side. 

X 

19.  Auto-throttle. 

X 

(b)  Rejected  landing. 

X 

20.  Flight  data  displays. 

—^-^—{ 

X 

(c)  Min.  elect./hyd.  power. 

X 

2 1 .  Flight  mgmt  computers. 

X 

(d)  Pitch  trim  malfunction 

X 

22.  Flight  Director. 

X 

(e)  Jammed  horizontal  stab. 

X 

23.  Flight  Instruments. 

X 

(f)  Roll/Yaw  trim  malfunction. 

X 

24.  HUD  system. 

X 

(g)  Worst  Fit  Cont  fail.(+CCA). 

X 

25.  Navigation  systems. 

X 

(h)  Other  failures  in  tmg.  prog. 

X 

26.  Weather  radar. 

X 

(i)  LAHSO  ops. 

X 

27.  Stall  warning/avoidance. 

X 

0)  Other. 

X 

28.  Stability  augmentation. 

a  WiMlshear. 

X 

29.  ACARS. 

X 

1 .  Takeoff. 

X 

30.  Other. 

X 

2.  Climb. 

K.  Eag.  ShatdowB  and  ParUag. 

X 

3.  Approach. 

X 

1.  Systems  operation. 

L  SarfiMe  Ops  (Post  Laadiag). 

X 

2.  Parking  brake  operation. 

X 

1.  Landing  roll. 

X 

2.  Spoiler  operation. 

X 

3.  Reverse  thrust  operation. 

X 

4.  Wheel  brake  operation. 

Initials               Date 

'""' 

~  Continued  Next  Page  - 

60368  Federal  Register /Vol.  67,  No.  186  /  Wednesday,  September  25.  2002/Preposed  Rules 


NQ 

Q 

SIMULATOR  SYSTEM 

NQ 

Q 

SIMULATOR  SYSTEM 

A.  Inst.  Ops.  Station  OOS). 

B.  Sound  Controls. 

X 

1 .  Power  switch(es). 

X 

--  On /off /rheostat 

2.  Airplane  conditions. 



C.  Motion/Cont  Load.  System. 

X 

(a)  GW,  CG.  Fuel  weight,  etc. 

X 

1 .  On  /  off  /  emergency  stop. 

X 

(b)  Airplane  systems  status. 

X 

2.  Crosstalk 

X 

(c)  Ground  crew  functions 

X 

3.  Smoothness 

X 

(d)  Other. 

D.  Observer  Stations. 

3.  Airports. 

X 

1.  Position. 

X 

(a)  Number  and  selection. 

- 

X 

(b)  Runway  selection. 

X 

(c)  Runway  surface  condition 

X 

(d)  Preset  positions 

X 

(e)  Lighting  controls. 

X 

(0  Other. 

4.  Environmental  controls. 

X 

(a)  Clouds  (base  and  tops). 

X 

(b)  Visibility 

X 

(c)  Runway  visual  range 

• 

X 

(d)  Temperature. 

X 

(e)  Climate  conditions 

X 

(0  Wind  speed  and  direction. 

X 

(g)  Windshear. 

X 

(h)  Other. 

5.  Airplane  system  malfunctions. 

X 

(a)  Insertion  /  deletion. 

X 

(b)  Problem  clear. 

X 

(c)  Other 

6.  Locks,  freezes,  repositioning. 

X 

(a)  Problem  freeze  /  release. 

X 

(b)  Position  freeze  /  release. 

X 

(c)  Repositioning 

X 

(d)  Ground  speed  control 

X 

(e)  Other 

X 

7.  Remote  lOS. 

X 

8.  Other. 

Initials               Date 

-  End  ~ 
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ATTACHMENT  5  TO  APPENDIX  A  TO  PART  60— 
Figure  5  -  Sample  Recurrent  Evaluation  Requirements  Page 
INFORMATION 


Recurrent  Evaluation  Requirements 
Compieted  at  conclusion  of  Initial  Evaluation 


Recurrent  Evaluations  to  be  conducted  each 

(fill  in) months 

Allotting hours  of  FID  time. 


Signed: 

NSPM  /  Evaluation  Team  Leader 


Revision: 

Based  on  (enter  reasoning): 


Recurrent  Evaluations  are  to  be  conducted  each 


(fill  in)  _  months.  Allotting 


hours. 


Signed: 

NSPM  Evaluation  Team  Leader 


Revision: 

Based  on  (enter  reasoning): 


Recurrent  Evaluations  are  to  be  conducted  each 
(fill  in)_  months.  Allotting hours. 

Signed: 

NSPM  Evaluation  Team  Leader 


(Repeat  as  Necessary) 


Recurrent  evaluations  are  due  as  follows: 

(month) _  and     (month),  and     (month) 
(enter  or  strike  out.  as  appropriate) 


Date 


Recurrent  evaluations  are  due  as  follows: 

(month) and     (month)_  and  _(month)_ 

(enter  or  strike  out,  as  appropriate) 


Date 


Recurrent  evaluations  are  due  as  follows: 

(month)  _  and     (month)   and     (month), 
(enter  or  strike  out,  as  appropriate) 


Date 
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'  ATTACHMENT  6  TO  APPENDIX  A  TO  PART  60— 
Figure  6  -  Sample  Request  for  Initial,  Upgrade,  or  Reinstatement  Evaluation  Date 

INFORMATION 


Mr.  Edward  Cook 

Manager,  National  Simulator  Program 
Federal  Aviation  Administration 
P.O.  Box  20636  (AFS-205) 
Atlanta.  GA  30320 

Dear  Mr.  Cook: 


RE:  Request  for  Initial  [Upgrade  /  Reinstatement]  Evaluation  Date 

This  is  to  advise  you  of  our  intent  to  request  an  evaluation  of  our  (Aircraft  Type/Level)  Simulator 
located  in  (City/State)  at  the  (Facility)on  (proposed  evaluation  date).  [The  proposed  evaluation  date 
shall  not  be  more  than  1 80  days  following  the  date  of  this  letter.]  This  simulator  [has  /  has  not]  been 
previously  qualified  by  the  FAA  [and  had  been  issued  FAA  identification  number  XXX].  [The 
history  of  this  simulator  is  as  follows:  •] 

We  agree  to  provide  a  Qualification  Test  Guide  (QTG)  to  your  staff  not  later  than  45  days  prior  to 
the  proposed  evaluation  date  (if  tests  not  run  at  training  site,  an  additional  "1/3  on-site"  tests  must  be 
provided  not  later  than  14  days  prior  the  proposed  evaluation  date).  If  we  are  unable  to  meet  the 
above  date  for  the  evaluation,  this  may  result  in  a  significant  delay,  perhaps  45  days  or  more,  in 
rescheduling  and  completing  the  evaluation. 

[Added  comments  from  Operator/Sponsor,  if  any] 

Please  contact  (Name  and  Telephone  Number  of  Sponsor's  Contact)  to  confirm  the  date  for  this 
initial  evaluation.  We  understand  a  member  of  your  National  Simulator  Program  staff  will  respond 
to  this  request  within  14  days. 

A  copy  of  this  letter  of  intent  has  been  provided  to  our  Principal  Operations  Inspector  (POI)  and/or 
Training  Center  Program  Manager  (TCPM). 

Sincerely. 

(Signature)  , 

i  Acknowledgement: 

'  We  concur  with  your  proposed  dates. 

The  date  requested  is  not  available,  however,  we  propose  the  following  date: 

Please  provide  us  with  the  following  information: 


Scheduler.  National  Simulator  Program 


Date 
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ATTACHMENT  5  TO  APPENDIX  A  TO  PART  6(^— 
Figure  7  -  Sample  MQTG  Index  of  Effective  FSD  Directives. 

INFORMATION 


Index  of  Effective  FSD  Directives 
Filed  in  this  Section 


1 

Notification 
Number 

Received  From: 
(TPAA/NSPM) 

Dale  of 
Notificatiofl 

Date  of  Modifkalioii 
Completion 

( 

Continue  as  Necessary.... 

BUiJNQ  CODE  4910-13-C 


Attachment  6  to  Appendix  A  to  Part  i 
Simulator  Qualification  RequirementB  for 
Windshear  Training  Program  Use 

1.  Applicability 


Begin  QPS  Requirements 

This  attachment  applies  to  all  simulators 
used  to  satisfy  the  training  requirements  of 
14  CFR  part  121  that  pertain  to  the  sponsor's 
approved  low-altitude  windshear  flight 
training  program,  or  the  training  permitted  in 
accordance  with  an  FAA-approved  training 
program  under  14  CFR  part  121, 135,  or  142, 
that  addresses  low-altitude  windshear 
encounters. 


End  QPS  Requirements 


2.  Statement  of  Compliance  and  Capability 
(SOC) 


Begin  QPS  Requirements 

a.  The  sponsor  must  submit  an  SOC  that 
confirms  that  the  aerodynamic  model  is 
based  on  flight  test  data  supplied  by  the 
airplane  manufacturer,  or  other  approved 
source,  and  that  any  change  to  environmental 


wind  parameters,  including  variances  in 
those  parameters  for  windshear  conditions, 
once  inserted  for  computation,  result  in  the 
correct  simulated  performance.  This 
statement  must  also  include  examples  of 
where  environmental  wind  parameters  are 
currently  evaluated  in  the  simulator  (such  as 
crosswind  takeoffs,  crosswind  approaches, 
and  crosswind  landings). 

b.  For  those  simulators  where  windshear 
warning,  caution,  or  guidance  hardware  was 
not  provided  as  original  equipment,  the  SOC 
must  also  state  that  the  simulation  of  the 
added  simulator  hardware  and/or  software, 
including  associated  cockpit  displays  and 
annunciations,  function  the  same  or 
equivalent  to  the  system(s)  installed  in  the 
airplane  and  be  accompanied  by  a  block 
diagram  that  depicts  the  input  and  output 
signal  flow,  comparing  that  signal  flow  to  the 
equipment  installed  in  the  airplane  being 
simulated. 

End  QK  Requirements 

3*  MttQSis 


Begta  <yS  Requiraments 

The  windshear  models  installed  in  the 
simulator  software  that  will  be  used  for  the 


qualification  evaluation  must  do  the 
following: 

a.  Provide  cues  necessary  for  recognition  of 
the  onset  of  a  windshear  phenomena  and 
potential  performance  degradation  that 
would  require  a  pilot  to  initiate  recovery 
procedures.  The  cues  must  include  all  of  the 
following,  as  may  be  appropriate  for  the 
appropriate  portion  of  the  flight  envelope: 

(1)  Rapid  airspeed  change  of  at  least  ±15 
knoU  (kts). 

(2)  Stagnation  of  airspeed  during  the 
takeoff  roll. 

(3)  Rapid  vertical  speed  change  of  at  least 
±500  feet  per  minute  (fpm). 

(4)  Rapid  pitch  change  of  at  least  ±5°. 

b.  Be  adjustable  in  intensity  (or  other 
parameter  to  achieve  an  intensity  effect)  to  at 
least  two  (2)  levels  so  that  upon  encountering 
the  windshear  the  pilot  may  identify  its 
presence  by  the  cues  described  above,  and 
that  when  the  pilot  applies  the  recommended 
procedures  for  escape  from  such  a 
windshear: 

(1)  If  the  intensity  is  lesser,  the 
performance  capability  of  the  simulated 
airplane  in  the  windshear  permits  the  pilot 
to  maintain  a  satisfoctory  flightpath;  and 

(2)  If  the  intensity  is  greater,  the 
performance  capability  of  the  simulated 
airplane  in  the  windshear  does  not  permit 
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the  pilot  to  maintain  a  satisfactory  flightpath 
(crash). 

Note:  The  means  used  to  accomplish  the 
"nonsurvivable"  scenario  of  paragraph  3.b(2), 
of  this  attachment,  that  involve  operational 
elements  of  the  simulated  airplane,  must 
reflect  parameters  that  fall  within  the 
dispatch  limitations  of  the  airplane. 

c.  Be  available  for  use  in  the  FAA- 
approved  windshear  flight  training  program. 

End  QPS  Requiiements 


4.  DemonstratioBS 


Begin  QPS  Requireraeats 

a.  The  sponsor  must  identify  two  of  the 
required,  survivabie  training  windshear 
models— one  tcikeoff  and  one  approach.  The 
sponsor  must  identify  the  wind  components 
of  the  two  models  selected  and  present  this 
information  in  graphical  format  so  that  all 
components  of  the  windshear  are  shown, 
including  initiation  point,  variance  in 
magnitude,  and  either  time  or  distance 
correlation  as  may  be  appropriate.  The 
simulator  must  be  operated  at  the  same  gross 
weight,  airplane  configuration,  and  initial 
airspeed  in  all  of  the  following  situations: 

(1)  Takeoff — through  calm  air. 

(2)  Takeoff— through  the  first  selected 
survivabie  windshear. 

(3)  Approach — through  calm  air. 

(4)  Approach — through  the  second  selected 
survivabie  windshear. 

b.  In  each  of  these  four  situations,  at  an 
"initiation  point"  (that  point  being  where  the 
onset  of  windshear  conditions  is,  or  would 
have  been  recognized,  deptending  on  the  test 
being  run),  the  recommended  procedures  for 
windshear  recovery  are  applied,  and  the 
results  are  recorded,  as  specified  in 
paragraph  5  of  this  attachment. 

c.  These  recordings  are  made  without  the 
presence  of  programiaed  random  turbulence. 
Turbulence  that  results  from  the  windshear 
model  is  to  be  expected,  and  no  attempt  may 
be  made  to  neutralize  turbulence  from  this 
source. 

d.  The  definition  of  the  models  and  the 
results  of  the  demonstrations  of  all  four  (4) 
cases  described  in  parag^Bph  4.a  of  this 

^attachment,  must  bie  made  a  part  of  the 
MQTG. 

End  QPS  Re^oireaMnts 


S.lecordii^ 


Beg^  QPS  ReyiireMcnIs 

a.  In  each  of  the  four  MQTG  cases,  an 
electronic  recording  (time  history)  must  be 
made  of  the  following  parameters: 

(1)  Indicated  or  calibrated  airspeed. 

(2)  Indicated  vertical  speed. 

(3)  Pitch  attitude. 

(4)  Indicated  or  radio  altitude. 

(5)  Angle  of  attack. 

(6)  Elevator  position. 

(7)  EngineFHiata  (thrust,  Ni,  or  throttle 
position). 

(8)  Wind  magnitudes  (simple  windshear 
model  assumed). 


b.  These  recordings  shall  be  initiated  at 
least  10  seconds  prior  to  the  initiation  point 
and  continued  until  recovery  is  complete  or 
ground  contact  is  made. 

End  QPS  Requirements 


S.  Equipment  Installation  and  Operation 


Begin  QPS  Requirements 

All  windshear  warning,  caution,  or 
guidance  hardware  installed  in  the  simulator 
must  operate  as  it  operates  in  the  airplane 
being  simulated.  For  example:  If  the 
simulator  encounters  a  rapidly  changing 
wind  speed  and/or  direction  that  would  have 
resulted  in  a  windshear  warning  in  the 
airplane  were  the  same  conditions 
encountered,  the  simulator  must  respond 
equivalently,  without  instructor/evaluator 
intervention. 

End  C^  Req«ir«nents 


7.  Qualification  Test  Guide 


Begin  QPS  Requirements 

a.  All  QTG  material  (performance 
demonstration  recordings,  etc.)  will  be 
forwarded  to  the  NSPM. 

b.  The  simulator  will  be  scheduled  for  an 
evaluation  in  accordance  with  normal 
procedures.  Use  of  recurrent  evaluation 
schedules  will  be  used  to  the  maximum 
extent  possible. 

c.  During  the  on-site  evaluation,  the 
evaluator  will  ask  the  operator  to  run  the 
performance  tests  and  record  the  results.  The 
results  of  these  on-site  tests  will  be  compared 
to  those  results  previously  approved  and 
placed  in  the  QTG  or  MQTG,  as  appropriate, 
d.  QTG's  for  new  (or  MQTG's  for  upgraded) 
simulators  must  contain  or  reference  the 
information  described  in  paragraphs  2,  3, 4, 
and  5  of  this  attachment. 

End  QPS  Reqairemeirts 


•.  Subjective  Evaluation 


Begin  lafenuatieB 

The  NSPM  will  fly  the  simulator  in  at  least 
two  of  the  available  windshear  scenarios  to 
examine  the  function  of  the  simulator  and 
the  simulated  airplane  and  to  evaluate 
subjectively  the  performance  of  the  simulator 
as  it  encounters  the  programmed  windshear 
conditions  according  to  the  following: 

a.  One  scenario  will  include  parameters 
that  enable  the  pilot  to  maintain  a 
satisfactory  flightpath. 

b.  One  scenario  will  include  parameters 
that  will  not  enable  the  pilot  to  maintain  a 
satisfactory  flightpath  (crash). 

c.  Other  scenarios  may  be  examined  at  the 
discretion  of  the  NSPM. 

End  Information 


S.  Qualification  Basis 


Begin  Information 

The  addition  of  windshear  programming  to 
a  simulator  in  order  to  comply  with  the 
qualification  for  required  windshear  training 
does  not  change  the  original  qualification 
basis  of  the  simulator. 

End  Information 


10.  Demonstratien  Repeatability 

Begin  Informatien 

For  the  purposes  of  demonstration 
repeatability,  it  is  recommended  that  the 
simulator  be  flown  by  means  of  the 
simulator's  autodrive  function  (for  those 
simulators  that  have  autodrive  capability) 
during  the  demonstrations. 

End  Information 


Attachment  7  to  Appendix  A  to  Part 
Record  of  FSD  Directives 


Begin  QPS  Requirements 

When  the  FAA  determines  that 
modification  of  a  simulator  is  necessary  for 
safety  reasons,  all  affected  simulators  must  be 
modified  accordingly,  regardless  of  the 
original  qualification  standards  applicable  to 
any  specific  simulator. 

a.  A  copy  of  the  notification  to  the  sponsor 
from  the  TPAA  or  NSPM  that  a  modification 
is  necessary  will  be  filed  in  and  maintained 
as  part  of  this  attachment. 

b.  The  effective  FSD  Directives,  including 
the  date  of  the  directive,  the  direction  to 
make  these  changes,  and  the  date  of 
completion  of  any  resulting  modification 
must  be  maintained  in  a  separate  section  of 
the  MQTG  and  indexed  accordingly.  The 
MQTG  must  also  be  updated  to  include  the 
information  described  in  §  60.15(b)(4)  as  may 
be  appropriate  as  a  result  of  the  FSD 
Directive.  See  Attachment  5  for  a  sample 
Index  of  Effective  FSD  Directives. 

End  QPS  Requiremente 


Appendix  B  to  P«rt  M— QnalificatiM 
PeffcnnaMX  Standards  for  Airplane  Flight 
Training  Devices 


Begm  InfermatiMi 

This  appendix  establishes  the  standards  for 
Airplane  Flight  Training  Device  (FTD) 
evaluation  and  qualification  at  one  of  the 
established  levels.  The  Flight  Standards 
Service,  National  Simulator  Program  (NSP) 
staff,  under  the  direction  of  the  NSP  Manager 
(NSPM),  is  responsible  for  the  development, 
application,  and  interpretation  of  the 
standards  contained  within  this  appendix. 
The  procedures  and  criteria  specified  in 
this  docimient  will  be  used  by  the  NSPM,  or 
a  person  or  persons  assigned  by  the  NSPM 
(e.g.,  FAA  pilots  and/or  FAA  aeronautical 
.  engineers,  assigned  to  and  trained  under  the 
direction  of  the  NSP — referred  to  as  NSP 
pilots  or  NSP  engineers,  other  FAA 


Federal  Register /Vol.  67,  No.  186 /Wednesday,  September  25,  2002  /  Proposed  Rules  60373 


personnel,  etc.)  when  conducting  airplane 
FTD  evaluations. 

Table  of  Contents 

1.  Introduction. 

2.  Definitions. 

3.  Related  Reading  References. 

4.  Background. 

5.  Quality  Assurance  Program. 

6.  Sponsor  Qualification  Requirements. 

7.  Additional  Responsibilities  of  the  Sponsor. 

8.  FTD  Use. 

9.  FTD  Objective  Data  Requirements. 

10.  Special  Equipment  and  Persoimel 

Requirements  for  Qualification  of  the 
FTD. 

11.  Initial  (and  Upgrade)  Qualification 

Requirements. 

12.  Additional  Qualifications  for  Currently 

Qualified  FTD's. 

13.  Previously  Qualified  FTDs. 

14.  Inspection,  Maintenance,  and  Recurrent 

Evaluation  Requirements. 

15.  Logging  FTD  Discrepancies. 

16.  [Reserved]  

17.  Modifications  to  FTDs. 

18.  Operations  With  Missing, 

Malfunctioning,  or  Inoperative 
Components. 

19.  Automatic  Loss  of  Qualification  and 

Procedures  for  Restoration  of 
Qualification. 

20.  Other  Losses  of  Qualification  and 

Procedures  for  Restoration  of 
Qualification. 

21.  Recordkeeping  and  Reporting. 

22.  Applications,  Logbooks,  Reports,  and 

Records:  Fraud,  Falsification,  or 
Incorrect  Statements. 

23.  [Reserved] 

24.  Levels  of  FTD. 

25.  (Reserved] 

Attachment  1  to  Appendix  B  to  Part  60 — 

General  FTD  Requirements 
Attachment  2  to  Appendix  B  to  Part  60 — 

Flight  Training  Device  (FTD)  Objective 

Tests 
Attachment  3  to  Appendix  B  to  Part  60 — 

Flight  Training  Device  (FTD)  Subjective 

Tests 
Attachment  4  to  Appendix  B  to  Part  60 — 

Definitions  and  Abbreviations 
Attachment  5  to  Appendix  B  to  Part  60 — 

Sample  Documents 
Attachment  6  to  Appendix  B  to  Part  60 — 

Record  of  FSD  Directives 

1.  Introduction 

a.  This  appendix  contains  background 
information  as  well  as  information  that  is 
either  directive  or  guiding  in  nature. 
Information  considered  directive  is  described 
in  this  docimient  in  terms  such  as  "will," 
"shall,"  and  "must,"  and  means  that  the 
actions  are  mandatory.  Guidance  information 
is  described  in  terms  such  as  "should,"  or 
""may,"  and  indicate  actions  that  are 
desirable,  permissive,  or  not  mandatory  and 
provide  for  flexibility. 

b.  To  assist  the  reader  in  determining  what 
areas  are  directive  or  required  and  what  areas 
are  guiding  or  permissive — 

(1)  The  text  in  this  appendix  is  contained 
within  sections,  separated  by  horizontal 
lines;  headings  associated  with  these 
horizontal  lines  will  indicate  that  a  particular 


section  begins  or  ends.  All  of  the  text  falls 
into  one  of  three  sections:  a  direct  quote  or 
a  paraphrasing  of  the  Part  60  rule  language: 
additional  requirements  that  are  also 
regulatory  but  are  found  only  in  this 
appendix;  and  advisory  or  informative 
material. 

(2)  The  text  presented  between  horizontal 
lines  beginning  with  the  heading  "Begin  Rule 
Language"  and  ending  with  the  heading 
"End  Rule  Language,"  is  a  direct  quote  or  is 
paraphrased  &t>m  Part  60  of  the  regulations. 
For  example:  The  rule  uses  the  terms  "flight 
simulation  device  (FSD)"  and  "aircraft;" 
however,  in  this  appendix  the  rule  is 
paraphrased  and  the  term  "simulator"  is 
used  instead  of  FSD,  and  "airplane"  is  used 
instead  of  aircraft.  Additionally,  the  rule  uses 
the  terms  "this  part"  and  "appropriate  QPS;" 
however,  in  this  appendix  the  rule  is 
paraphrased  and  the  terms  "Part  60"  and 
"this  appendix,"  respectively,  are  used 
instead.  (Definitions  are  not  paraphrased  or 
modified  in  any  way.)  For  ease  of  referral,  the 
Part  60  reference  is  noted  at  the  beginning 
and  the  end  of  the  bordered  area. 

(3)  The  text  presented  between  horizontal 
lines  beginning  with  the  heading  "Begin  QPS 
Requirements"  and  ending  with  the  heading 
"End  QPS  Requirements,"  is  also  regulatory 
but  is  found  only  in  this  appendix. 

(4)  The  text  presented  between  horizontal 
lines  beginning  with  the  heading  "Begin 
Information"  and  ending  with  the  heading 
"End  Information,"  is  advisory  or 
informative. 

(5)  The  tables  in  this  appendiic  have  rows 
across  the  top  of  each  table — 

(a)  The  data  presented  in  columns  under 
the  heading  "QPS  REQUIREMENTS"  is 
regulatory  but  is  found  only  in  this  appendix. 

(b)  The  data  presented  in  columns  under 
the  heading  "INFORMATION"  is  advisory  or 
informative. 

Important  Note:  While  this  appendix 
contains  quotes  and  paraphrasing  directly 
fix>m  the  rule,  the  reader  is  cautioned  not  to 
rely  solely  on  this  appendix  for  regulatory 
requirements  regarding  flight  simulators.  For 
regulatory  references  for  airplane  flight 
simulators,  the  reader  is  referred  to 
paragraphs  3.a  through  h  of  this  appendix. 

c.  Questions  regarding  the  contents  of  this 
publication  should  be  sent  to:  U.S. 
Department  of  Transportation,  Federal 
Aviation  Administration,  Flight  Standards 
Service,  National  Simulator  Program  Staff, 
AFS-205,  PO  Box  20636,  Atlanta,  Georgia 
30320.  Telephone  contact  numbers  are: 
Phone,  404-305-6100;  fax,  404-305-6118. 
The  National  Simulator  Program  Internet 
Web  site  address  is:  www.faa.gov/nsp.  On 
this  Web  Site  you  will  find  an  NSP  persoimel 
list  with  contact  information,  a  list  of 
qualified  flight  simulation  devices,  advisory 
circulars,  a  description  of  the  qualification 
process,  NSP  policy,  and  an  NSP  "In-Works" 
section.  Also  linked  from  this  site  are 
additional  information  sources,  handbook 
bulletins,  frequently  asked  questions,  a 
listing  and  text  of  the  Federal  Aviation 
Regulations,  Flight  Standards  Inspector's 
handbooks,  and  other  FAA  links. 

d.  The  NSPM  encourages  the  use  of 
electronic  media  for  communication  and  the 
gathering,  storage,  presentation,  or 


transmission  of  any  record,  re{K>rt,  request, 
test,  or  statement  required  by  this  QPS 
provided  the  media  used  has  adequate 
provision  for  security  and  is  acceptable  to  the 
NSPM.  The  NSPM  recommends  inquiries  on 
system  compatibility  prior  to  any  such 
activity.  Minimum  System  requirements  may 
be  found  on  the  NSP  Website. 

End  Information 


2.  Definitions 


Begin  Information 

See  attachment  4  of  this  appendix  for  a  list 
of  definitions  and  abbreviations.  Attachment 
4  contains  definitions  directly  quoted  from 
14  CFR  part  1  or  part  60,  contained  within 
a  bordered  area  with  Red-colored  left  hand 
columns,  indicating  they  are  quoted  frx>m  14 
CFR  part  1  or  part  60  and  are  regulatory. 
Additional  definitions  and  abbreviations 
used  in  reading  and  understanding  this 
document  are  contained  within  bordered 
areas  with  Blue-colored  left  hand  columns, 
indicating  they  are  also  regulatory  but  appear 
only  within  this  document.  For  purposes  of 
accuracy,  the  definitions  listed  are  directly 
quoted,  and  are  not  paraphrased. 

End  Information 


3.  Related  Reading  Refierences 


Begin  Information 

a.  14  CFR  part  60 

b.  14  CFR  part  61. 

c.  14  CFR  part  63. 

d.  14  CFR  part  121. 

e.  14  CFR  part  125 

f.  14  CFR  part  135. 

g.  14  CFR  part  141 
h.  14  CFR  part  142 

i.  Advisory  Circular  (AC)  120-28C,  Criteria 
for  Approval  of  Category  III  Landing  Weather 
Minima. 

j.  AC  120-29,  Criteria  for  Approving 
Category  I  and  Category  11  Landing  Minima 
for  part  121  operators. 

k.  AC  120-35B,  Line  Operational 
Simulations:  Line-Oriented  Flight  Training, 
Special  Purpose  Operational  Training,  Line 
Operational  Evaluation. 

I.  AC  120-41,  Criteria  for  Operational 
Approval  of  Airborne  Wind  Shear  Alerting 
and  Flight  Guidance  Systems. 

m.  AC  120-57A,  Surihce  Movement 
Guidance  and  Control  System  (SMGS). 

n.  AC  150/5300-13.  Airport  Design. 

o.  AC  150/S340-1G,  Standards  for  Airport 
Markings. 

p.  AC  150/534O-4C.  Installation  Details  for 
Runway  Centeriine  Touchdowm  Zone 
Lighting  Systems. 

q.  AC  150/5340-19.  Taxiway  Centeriine 
Lighting  System. 

r.  AC  150/5340-24,  Runway  and  Taxiway 
Edge  Lighting  System. 

s.  AC  150/5345-28D,  Precision  Approach 
Path  Indicator  (PAPI)  Systems 

t.  International  Air  Transport  Association 
document,  "Flight  Simulator  Design  and 
Performance  Data  Requirements,  Fifth 
Edition  (1996). 
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u.  AC  25-7,  Flight  Test  Guide  for 
Certification  of  Transport  Category  Airplanes. 

V.  AC  23-8A,  Flight  Test  Guide  for 
Certification  of  Fart  23  Airplanes. 

w.  International  Civil  Aviation 
Organization  (ICAO)  Manual  of  Criteria  for 
the  Qualification  of  Flight  Simulators,  First 
Edition,  1994  Doc  9625-AN/938. 

X.  Airplane  Flight  Simulator  Evaluation 
Handbook.  Volume  I  CFebruary,  1995)  and 
Volume  II  (July,  1996).  The  Royal 
Aeronautical  Society,  London.  UK. 

y.  Airplane  Flight  Simulator  Evaluation 
Handbook,  Volume  I  (February,  1995)  and 
Volume  n  (July,  1996),  The  Royal 
Aeronautical  Society.  London,  UK. 

z.  FAA  Publication  FAA-S-8081  series    . 
(Practical  Test  Standards  for  Airline 
Transport  Pilot  Certificate,  Type  Ratings, 
Commercial  Pilot,  and  Instrument  Ratings). 

End  Information 


4.  Background 

Begin  Information 

a.  The  primary  objective  of  flight  training 
continues  to  be  one  of  providing  a  means  for 
flightcrew  members  to  acquire  the  skills  and 
knowledge  necessary  to  perform  to  a  desired 
safe  standard.  By  the  same  measure,  flight 
simulation  continues  to  provide  the  most 
effective,  viable  environment  for  the 
instruction,  demonstration,  and  practice  of 
the  maneuvers  and  procedures  (called 
training  events)  pertinent  to  a  particular 
airplane  and  crew  member  position.  The 
complexity,  operating  costs,  and  operating 
environment  of  modern  airplanes,  together 
with  the  steady  technological  advances  in 
flight  simulation,  have  continued  to 
encourage,  and,  in  fact,  have  demanded,  the 
expanded  use  of  flight  simulation  (both  FTDs 
and  simulators)  in  the  training  and  checking 
of  flightcrew  members. 

b.  The  FAA  has  traditionally  recognized 
the  value  of  training  devices  and  has 
awarded  credit  for  their  use  in  the 
completion  of  specific  training  and  checking- 
events  in  both  general  aviation  and  air  carrier 
flight  training  programs  and  in  pilot 
certification  activities.  Such  credits  are 
delineated  in  14  CFR  parts  61  and  121;  and 
in  other  appropriate  sources  such  as 
handbooks  and  guidance  documents.  These 
CFR  sources,  however,  have,  in  the  past, 
referred  only  to  a  "training  device"  or  to  a 
"flight  training  device,"  with  no  further 
descriptive  information.  Other  sources  had 
referred  to  flight  training  devices  in  several 
categories  such  as  Cockpit  Procedures 
Trainers,  Cockpit  Systems  Simulators,  Fixed 
Base  Simulators,  and  other  descriptors.  Prior 
to  the  advent  of  the  predecessor  to  this 
document,  these  categories  and  names  had 
no  standard  definition  or  design  criteria 
within  the  industry  and  no  single  source 
guidance  document  had  existed  to  categorize 
these  devices,  to  provide  qualification 
standards  for  each  category,  or  to  relate  one 
category  to  another  in  terms  of  capability  or 
teclmical  complexity.  As  a  result,  approval  of 
these  devices  for  use  in  training  programs 
had  not  always  been  equitable.  This 
circumstance  has  changed.  The  recognizable 


and  understood  technical  definitions  and 
descriptions  in  previous  documents  has 
provided  a  foundation.  Knowledge  of  the 
FAA-authorized  uses  of  FTDs  built  on  this 
foundation  and  has  significantly  influenced 
the  flight  training  industry  to  increase  the  "Use 
of  FTDs  and  has  garnered  support  for 
multiplying  that  use  in  the  future. 

c.  For  information  purposes,  the  following 
is  a  chronological  listing  of  the  documents 
preceding  this  document  that  have  addressed 
the  qualification  criteria  for  airplane  flight 
training  device  (FTD)  evaluation  and 
qualification  by  the  FAA,  including  the 
effective  dates  of  those  documents:  AC  120- 
45—05/11/87  to  02/05/92;  AC  120-45A- 
-02/05/92  to  (date  TED). 

End  Information 


5.  Quality  Assurance  Program 

Begin  Rule  Language  (§  60.5) 

a.  After  [date  6  months  after  the  effective 
date  of  the  final  rule],  no  sponsor  may  use 
or  allow  the  use  of  or  offier  the  use  of  an  FTD 
for  flightcrew  member  training  or  evaluation 
or  for  obtaining  flight  experience  to  meet  any 
requirement  of  this  chapter  unless  the 
sponsor  has  established  and  follows  a  quality 
assurance  (QA)  program,  acceptable  to  the 
NSPM,  for  the  continuing  surveillance  and 
analysis  of  the  sponsor's  performance  and 
effectiveness  in  providing  a  satisfectory  FTD 
for  use  on  a  regular  basis  as  described  in  this 
QPS. 

b.  The  QA  program  must  provide  a  process 
for  identifying  deficiencies  in  the  program 
and  for  documenting  how  the  program  will 
be  changed  to  address  these  deficiencies. 

c.  Whenever  the  NSPM  finds  that  the  QA 
program  does  not  adequately  address  the 
procedures  necessary  to  meet  the 
requirements  of  this  part,  the  sponsor  must, 
after  notification  by  the  NSPM,  change  the 
program  so  the  procedures  meet  the 
requirements  of  this  part. 

d.  Each  sponsor  of  an  FTD  must  identify 
to  the  NSPM  and  to  the  TPAA.  by  name,  one 
individual,  who  is  an  employee  of  the 
sponsor,  to  be  the  management  representative 
(MR)  and  the  primary  contact  point  for  all 
matters  between  the  sponsor  and  the  FAA 
regarding  the  qualification  of  that  FTD  as 
provided  for  in  this  part. 


End  Rule  Language  (§60.5) 


Begin  QPS  Requirements 

e.  The  Director  of  Operations  for  a  Part  119 
certificate  holder,  the  Chief  Instructor  for  a 
Part  141  certificate  holder,  or  the  equivalent 
for  a  Part  142  or  Flight  Engineer  School 
sponsor  must  designate  a  management 
representative  (MR)  who  has  the 
responsibility  and  authority  to  establish  and 
modify  the  sponsor's  policies,  practices,  and 
procedures  regarding  the  QA  program  for  the 
recurring  qualification  of,  and  the  day-to-day 
use  of,  each  FTD. 

f.  An  acceptable  Quality  Assur^ce  (QA) 
Program  must  contain  a  complete,  accurate, 
and  clearly  defined  written  description  of 
and/or  procedures  for — 


(1)  The  method  used  by  management  to 
communicate  the  importance  of  meeting  the 
regulatory  standards  contained  in  Part  60  and 
this  QPS  and  the  importance  of  establishing 
and  meeting  the  requirements  of  a  QA 
Program  as  defined  in  this  paragraph. 

(2)  The  method(s)  used  by  management  to 
determine  that  the  regulatory  standards  and 
the  QA  program  requirements  are  being  met, 
and  if  or  when  not  met,  what  actions  are 
taken  to  correct  the  deficiency  and  prevent 
its  recurrence. 

(3)  The  method  used  by  management  to 
determine  that  the  sponsor  is,  on  a  timely 
and  regular  basis,  presenting  a  qualified  FTD. 

(4)  The  criteria  for  and  a  definition  or 
description  of  the  workmanship  expected  for 
normal  upkeep,  repair,  parts  replacement, 
modification,  etc.,  on  the  FTD  and  how, 
when,  and  by  whom  such  workmanship  is 
determined  to  be  satistactorily  accomplished. 

(5)  The  method  used  to  maintain  and 
control  appropriate  technical  and  reference 
docimients,  appropriate  training  records,  and 
other  documents  for — 

(a)  Continuing  FTD  qualification;  and 

(b)  The  QA  program. 

(6)  The  criteria  the  sponsor  uses  (e.g., 
training,  experience,  etc.)  to  determine  who 
may  be  assigned  to  duties  of  inspection, 
testing,  and  maintenance  (preventive  and 
corrective)  on  FTDs. 

(7)  The  method  used  to  track  inspection, 
testing,  and  maintenance  (preventive  and 
corrective)  on  each  FTD. 

(8)  The  method  used  by  the  sponsor  to 
inform  the  TPAA  in  advance  of  each 
scheduled  NSPM-conducted  ev^uation  and, 
after  completion,  the  results  of  each  such 
evaluation.  

(9)  The  method  used  to  ensure  that  FTD 
instructors,  check  airmen,  and  those  who 
conduct  the  daily  preflight  are  capable  of 
determining  what  circumstance(s) 
constitute(s)  a  discrepancy  regarding  the  FTD 
and  its  operation. 

(10)  The  method  used  to  ensure  that 
instructors,  check  airmen,  and  those  who 
conduct  the  daily  preflight,  record  in  the  FTD 
discrepancy  log  each  FTD  discrepancy  and 
each  missing,  malfunctioning,  or  inoperative 
FTD  component. 

*   (11)  The  method  used  to  ensure  that 
instructors  and  check  airmen  are  completely 
and  accurately  logging  the  number  of 
disruptions  and  time  not  available  for 
training  or  for  obtaining  flight  experience 
during  a  scheduled  FTD  use-period, 
including  the  cause(s)  of  the  disruption. 

(12)  The  method  used  by  the  sponsor  to 
notify  users  of  the  FTD  of  missing, 
malfunctioning,  or  inoperative  components 
that  restrict  the  use  of  the  FTD. 

(13)  The  method  of  recording  NSPM- 
conducted  evaluations  and  other  inspections 
(e.g.,  daily  preflight  inspections,  NASIP 
inspections,  sponsor  conducted  quarterly 
inspections,  etc.),  including  the  evaluation  or 
inspection  date,  test  results,  discrepancies 
and  recommendations,  and  all  corractive 
actions  taken.  

(14)  The  method  for  ensuring  that  the  FTD 
is  configured  the  way  the  airplane  it 
represents  is  configured  and  that  if  the 
configuration  is  authorized  to  be  changed 
that  the  newly  configured  system(s) 
function(s)  correctiy. 
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(15)  The  method(s)  for: 

(a)  Determining  whether  or  not  proposed 
modifications  to  the  airplane  will  affect  the 
performance,  handling,  or  other  functions  or 
characteristics  of  the  airplane; 

(b)  Determining  whether  or  not  proposed 
modifications  to  the  FTD  will  affect  the 
performance,  handling,  or  other  functions  or 
characteristics  of  the  FTD;  and 

(c)  Coordinating  and  communicating  items 
5.f.(15)(a)  and  (b)  of  this  appendix,  as 
appropriate,  with  the  sponsor's  training 
organizatiqfi,  other  users  (e.g.,  lease  or 
service  contract  users),  the  "TPAA,  and  the 
NSPM. 

(16)  How  information  found  in  the 
discreptancy  log  is  used  to  correct 
discrepancies  and  how  this  information  is 
used  to  review  and,  if  necessary,  modify 
existing  procedures  for  FTD  maintenance. 

(17)  The  method  for  how  and  when 
software  or  hardware  modifications  are 
accomplished  and  tracked,  documenting  all 
changes  made  from  the  initial  submission. 

(18)  The  method  used  for  determining  that 
the  FTD  meets  appropriate  standards  each 
day  that  it  is  used. 

(19)  The  method  for  acquiring  independent 
feedback  regarding  FTD  operation  (from 
persons  recently  completing  training  or 
obtaining  flight  experience;  instructors  and 
check  airmen  using  the  FTD  for  training  or 
flight  experience  sessions;  and  FTD 
technicfans  and  maintenance  personnel) 
including  a  description  of  the  process  for 
addressing  these  comments. 

(20)  How  devices  used  to  test,  measure, 
and  monitor  correct  FTD  operation  are 
calibrated  and  adjusted  for  accuracy, 
including  traceability  of  that  accuracy  to  a 
recognized  standard,  and  how  these  devices 
are  maintained  in  good  operating  condition. 

(21)  How,  by  whom,  and  how  frequenUy 
internal  audits  of  the  QA  program  are 
conducted  and  where  and  how  the  results  of 
such  audits  are  maintained  and  reported  to 
Responsible  Management,  the  NSPM,  and  the 
TPAA. 

End  QPS  Requirements 


Begin  Information 

g.  Additional  Information. 

(1)  In  addition  to  specifically  designated 
QA  evaluations,  the  NSPM  will  evaluate  the 
sponsor's  QA  program  as  part  oft^ularly 
scheduled  recurrent  FTD  evaluations  and  no- 
notice  FTD  evaluations,  focusing  in  large  part 
on  the  effectiveness  and  viability  of  the  QA 
program  and  its  contribution  to  the  overall 
capability  of  the  FTD  to  meeting  the 
requirements  of  this  part. 

(2)  The  sponsor,  through  the  MR,  may 
delegate  duties  associated  with  maintaining 
the  qualification  of  the  FTD  (e.g.,  corrective 
and  preventive  maintenance,  scheduling  for 
and  the  conducting  of  tests  and/or 
inspections,  functional  preflight  checks,  etc.) 
but  retains  the  responsibility  and  authorify 
for  the  initial  and  day-to-day  qualification 
and  qualify  of  the  Fll}.  One  person  may 
serve  in  this  capacify  for  more  than  one  FTD, 
but  one  FTD  would  not  have  more  than  one 
person  serving  in  this  capacity. 

(3)  Should  a  sponsor  include  a  "foreign 
FTD"  (i.e.,  one  maintained  by  a  non-US 


certificate  holder)  under  their  sponsorship, 
the  sponsor  remains  responsible  for  the  QA 
program  for  that  FTD.  However,  if  that 
foreign  FTD  is  maintained  under  a  QA 
program  accepted  by  that  foreign  regulatory 
authorify  and  that  authorify  and  the  NSPM 
have  agreed  to  accept  each  other's  QA 
programs  (e.g.,  the  Joint  Aviation  Authorities, 
JAA,  of  Europe),  the  sponsor  will  be  required 
only  to  perform  an  "external  audit"  of  the 
non-US  certificate  holder's  compliance  with 
the  accepted  foreign  QA  program,  with  the 
results  of  that  audit  submitted  to  and 
accepted  by  the  NSPM. 

End  Information 


6.  Sponsor  Qualification  Requirements 


Begin  Rule  Language  (§  60.7) 

a.  A  person  is  eligible  to  apply  to  be  a 
sponsor  of  an  FTD  if  the  following  conditions 
are  met: 

(1)  The  person  holds,  or  is  an  applicant  for, 
a  certificate  under  part  119. 141,  or  142  of 
this  chapter;  or  holds,  or  is  an  applicant  for, 
an  approved  flight  engineer  course  in 
accordance  with  part  63  of  this  chapter. 

(2)  The  FTD  will  be  used,  or  will  be  offered 
for  use,  in  the  sponsor's  FAA-approved  flight 
training  program  for  the  airplane  being 
simulated  as  evidenced  in  a  request  for 
evaluation  submitted  to  the  NSPM  through 
the  TPAA. 

b.  A  person  is  a  sponsor  of  the  FTD  if  the 
following  conditions  are  met: 

(1)  The  person  is  a  certificate  holder  under 
part  119,  141,  or  142  of  this  chapter  or  has 
an  approved  flight  engineer  course  in 
accordance  with  part  63  of  this  chapter. 

(2)  The  person  has  operations 
specifications  authorizing  the  use  of  the 
airplane  type  or  set  of  airplanes  being 
simulated  by  the  FTD  or  has  training 
specifications  or  a  course  of  training 
authorizing  the  use  of  an  FTD  for  that 
airplane  type  or  set  of  airplanes. 

(3)  The  person  has  an  approved  qualify 
assurance  program  in  accordance  with  §60.5. 

(4)  The  NSPM  has  approved  the  person  as 
the  sponsor  of  the  FTD  and  that  approval  has 
not  been  withdrawn  by  the  FAA. 

c.  A  person  continues  to  be  a  sponsor  of 
an  FTD,  if  the  following  conditions  are  met: 

(1)  Beginning  12  calendar  months  after  the 
initial  qualification  and  every  12  calendar 
months  thereafter,  the  FTD  must  have  been 
used  within  the  sponsor's  FAA-approved 
flight  training  program  for  the  airplane  type 
or  set  of  airplanes  for  a  minimum  of  600 
hours. 

(2)  The  use  of  the  FTD  described  in 
paragraph  (c)(1)  of  this  section  must  be 
dedicated  to  meeting  the  requirements  of 
parts  61, 63,  91. 121,  or  135  of  this  chapter. 

(3)  If  the  use  requirements  of  paragraphs 
(c)(1)  and  (2)  of  this  section  are  not  met,  the 
person  will  continue  to  sponsor  the  FTD  on 
a  provisional  basis  for  a  period  not  longer 
than  12  calendar  months;  and — 

(i)  If  the  FTD  is  used  as  described  in 
paragraphs  (c)(1)  and  (2)  of  this  section 
within  this  additional  12  calendar  month 
period,  the  provisional  status  will  be 


removed  and  regular  sponsorship  resumed; 
or 

(ii)  If  the  FTD  is  not  used  as  described  in 
paragraphs  (c)(1)  and  (2)  of  this  section 
within  the  additional  12  calendar  month 
period,  the  FTD  is  not  qualified  and  the 
sponsor  will  not  be  eligible  to  apply  to 
sponsor  that  FTD  for  at  least  12  calendar 
months. 

End  Rule  Language  (§  60.7) 


7.  Additional  Responsibilities  of  the  Sponaor 


Begin  Rule  Language  (§  60.9) 

a.  The  sponsor  must  not  allow  the  FTD  to 
be  used  for  flightcrew  m^tnber  training  or 
evaluation  or  for  attaining  flight  experience 
for  the  flightcrew  member  to  meet  any  of  the 
requirements  under  this  chapter  unless  the 
sponsor,  upon  request,  allows  the  NSPM  to 
inspect  immediately  the  FTD.  including  all 
records  and  documents  relating  to  the  FTD, 
to  determine  its  compliance  with  this  part. 

b.  The  sponsor  must,  for  each  FTD — 

(1)  Establish  a  mechanism  for  the  following 
persons  to  provide  comments  regarding  the 
FTD  and  its  operation  and  provide  for  receipt 
of  those  comments: 

(i)  Flightcrew  members  recently 
completing  training  or  evaluation  or  recently 
obtaining  flight  experience  in  the  FTD; 

(ii)  Instructors  and  check  airmen  using  the 
FTD  for  training,  evaluation,  or  flight 
experience  sessions;  and 

(iii)  Simulator  technicians  and 
maintenance  personnel  performing  work  on 
the  FTD. 

(2)  Examine  each  comment  received  under 
paragraph  (b)(1)  of  this  section  for  content 
and  importance  and  take  appropriate  action. 

(3)  Maintain  a  liaison  with  the 
manufacturer  of  the  airplane  being  simulated 
by  the  FTD  to  facilitate  compliance  with 

§  60.13(f)  when  necessary. 

(4)  Post  in  or  adjacent  to  the  FTD  the 
Statement  of  Qualification  issued  by  the 
NSPM. 

I 

End  Rule  Language  (§  60.8) 


8.  FTDUae 


Begin  Rule  Language  (§60.11) 

No  person  may  use  or  allow  the  use  of  or 
offer  the  use  of  an  FTD  for  meeting  training, 
evaluation,  or  flight  experience  requirements 
of  this  chapter  for  flightcrew  member 
certification  or  qualification  unless,  in 
accordance  with  the  QPS  for  the  specific 
device — 

a.  It  has  a  single  sponsor  who  is  qualified 
under  §  60.9.  The  sponsor  may  arrange  with 
another  person  for  services  of  document 
preparation  and  presentation,  as  well  as  FTD 
inspection,  maintenance,  repair,  and 
servicing;  however,  the  sponsor  remains 
responsible  for  ensuring  that  these  functions 
are  conducted  in  a  manner  and  with  a  result 
of  continually  meeting  the  requirements  of 
this  part. 

b.  It  is  qualified  as  described  in  the 
Statement  of  Qualification  that  is  required  to 
be  posted  pursuant  to  §  60.9(bM4)— 
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(1)  For  the  make,  model,  and  series  of 
airplane  or  set  of  airplanes;  and 

(2)  For  all  tasks  and  configurations. 

c.  It  remains  qualified,  through  satisfactory 
inspection,  recurrent  evaluations, 
appropriate  maintenance,  and  use 
requirements  in  accordance  with  this  part 
and  the  appropriate  QPS. 

d.  Its  software  and  active  programming 
used  during  the  training,  evaluation,  or  flight 
experience  is  the  same  as  the  software  and 
active  programming  that  was  evaluated  by 
the  NSPM.  j 

End  Rule  Language  (§60.11) 


B«gin  QPS  Requirements 

e.  Only  those  FTDs  that  are  used  by  a 
certificate  holder  (as  defined  for  use  in  Part 
60  and  this  QPS)  will  be  evaluated  by  the 
NSPM.  However,  other  FTD  evaluations  may 
be  conducted  on  a  case-by-case  basis  as  the 
Administrator  deems  appropriate,  but  only  in 
accordance  with  applicable  agreements. 

End  QPS  Requirements 


Begin  Information 

f.  Each  FTD  must  be  evaluated  as 
completely  as  possible.  To  ensure  a  thorough 
and  uniform  evaluation,  each  FTD  is 
subjected  to  the  objective  tests  listed  in 
attachment  2  of  this  appendix  and  the 
subjective  tests  listed  in  attachment  3  of  this 
document.  The  evaluation(s)  described 
herein  will  include,  but  not  necessarily  be 
limited  to  the  following,  as  appropriate,  for 
the  qualification  level  of  the  FTD: 

(1)  Aerodynamic  responses,  including 
longitudinal  and  lateral-directional  contrgl 
responses  (see  attachment  2  of  this 
appendix): 

(2)  Performance  in  authorized  portions  of 
the  simulated  airplane's,  or  set  of  airplanes", 
operating  envelope,  to  include  tasks  suitable 
to  the  NSPM  in  the  areas  of  ground 
operations,  takeoff,  climb,  cruise,  descent, 
approach,  and  landing  (see  paragraph  22  of 
this  appendix)  as  well  as  abnormal  and 
emergency  operations  (see  paragraph  23  and 
attachment  2  of  this  appendix): 

(3)  Control  checks  (see  attachment  1  and 
attachment  2  of  this  appendix); 

(4)  Cockpit  configuration  (see  attachment  1 
of  this  appendix); 

(5)  Pilot,  flight  engineer,  and  instructor 
station  functions  checks  (see  attachment  1 
and  attachment  3  of  this  appendix); 

(6)  Airplane,  or  set  of  airplanes,  systems 
and  sub-systems  (as  appropriate)  as 
compared  to  the  airplane  or  set  of  airplanes 
simulated  (see  attachment  1  and  attachment 
3  of  this  appendix); 

(7)  FTD  systems  and  sub-systems, 
including  force  cueing  (motion),  visual,  and 
aural  (sound)  systems,  as  appropriate  (see 
attachment  1  and  attachment  2  of  this 
appendix);  and 

(8)  Certain  additional  requirements, 
depending  upon  the  complexity  of  the  FTD 
qualification  level  sought,  including 
equipment  or  circumstances  that  may 
become  hazardous  to  the  occupants.  The 
sponsor  may  be  subject  to  Occupational 


Safety  and  Health  Administration 
requirements. 

g.  The  NSPM  administers  the  objective  and 
subjective  tests,  which  includes  an 
examination  of  functions.  The  tests  include 
a  qualitative  assessment  of  the  FTD  by  an 
NSP  pilot.  The  NSP  evaluation  team  leader 
may  assign  other  qualified  personnel  to  assist 
in  accomplishing  the  functions  exeunination 
and/or  the  objective  and  subjective  tests 
performed  during  an  evaluation  when 
required.  _    

(1)  Objective  tests  are  used  to  compare  FTD 
and  airplane  data  objectively  to  ensure  that 
the  FTD  performance  and  handling  qualities 
are  within  specified  tolerances. 

(2)  Subjective  tests  provide  a  basis  for: 

(a)  evaluating  the  capability  of  the  FTD  to 
perform  over  a  typical  utilization  period; 

(b)  determining  that  the  FTD  satisfectorily 
meets  the  appropriate  training/testing/ 
checking  objectives  and  competently 
simulates  each  required  maneuver, 
procedure,  or  task;  and 

(c)  verifying  correct  operation  of  the  FTD 
controls,  instruments,  and  systems. 

'  h.  The  tolerances  for  the  test  parameters 
listed  in  attachment  2  of  this  appendix  are 
the  maximimn  acceptable  to  the  NSPM  for 
FTD  validation  and  are  not  to  be  confused 
with  design  tolerances  specified  for  FTD 
manufacture.  In  making  decisions  regarding  " 
tests  and  test  results,  the  NSPM  relies  on  the 
use  of  operational  and  engineering  judgment 
in  the  application  of  data  (including 
consideration  of  the  way  in  which  the  flight 
test  was  flown  and  way  the  data  was  gathered 
and  applied]  data  presentations,  and  the 
applicable  tolerances  for  each  test. 

i.  In  addition  to  the  scheduled  recurrent 
evaluation  (see  paragraph  13  of  this 
appendix),  each  FTD  is  subject  to  evaluations 
conducted  by  the  NSPM  at  any  time  with  no 
prior  notification  to  the  sponsor.  Such 
evaluations  would  be  accomplished  in  a 
normal  manner  (i.e.,  requiring  exclusive  use 
of  the  FTD  for  the  conduct  of  objective  and 
subjective  tests  and  an  examination  of 
functions)  if  the  FTD  is  not  being  used  for 
flightcrew  member  training,  testing,  or 
checking.  However,  if  the  FTD  were  being 
used,  the  evaluation  would  be  conducted  in 
a  non-exclusive  maimer.  This  non-exclusive 
evaluation  will  be  conducted  by  the  FTD 
evaluator  accompanying  the  check  airman, 
instructor,  Aircrew  Prop^m  Designee  (APD), 
or  FAA  inspector  aboard  the  FTD  along  with 
the  student(s)  and  observing  the  operation  of 
the  FTD  during  the  training,  testing,  or 
checking  activities.  While  the  intent  is  to 
observe  the  operation  and  interaction  of  the 
device  and  not  the  check  airman,  instructor, 
APD,  FAA  inspector,  or  student(s),  the  FTD 
evaluator  is  a  qualified  FAA  operations 
inspector  and  must,  without  question,  report 
any  obvious  lack  of  proficiency  to  the 
appropriate  POI  or  TCPM. 

End  Information 


9.  FTD  Obiective  Data  Requirements 

Begin  Rule  language  (i  60.13) 

a.  Except  as  provided  in  paragraphs  Cb)  and 
(c)  of  this  section,  for  the  purposes  of 


validating  FTD  performance  and  handling 
qualities  during  evaluation  for  qualification, 
the  sponsor  must  submit  the  airplane 
manufacturer's  flight  test  data  to  the  NSPM. 

b.  The  sponsor  may  submit  flight  test  data 
from  a  source  in  addition  to  or  independent 
of  the  airplane  manufacturer's  data  to  the 
NSPM  in  support  of  an  FTD  qualification,  but 
only  if  this  data  is  gathered  and  developed 
by  that  source  in  accordance  with  flight  test 
methods,  including  a  flight  test  plan,  as 
described  in  the  appropriate  QPS. 

c.  The  sponsor  may  submit  alternative  data 
acceptable  to  the  NSPM  for  consideration, 
approval  and  possible  use  in  particular 
applications  for  FTD  qualification. 

d.  Data  or  other  material  or  elements  must 
be  submitted  in  a  form  and  maimer 
acceptable  to  the  NSPM. 

e.  The  NSPM  may  require  additional  flight 
testing  to  support  certain  FTD  qualification 
requirements. 

f.  When  an  FTD  sponsor  learns,  or  is 
advised  by  an  airplane  manufacturer  or 
supplemental  type  certificate  (STC)  holder, 
that  an  addition  to,  an  amendment  to,  or  a 
revision  of  the  data  used  to  program  and 
operate  an  FTD  used  in  the  sponsor's  training 
program  is  available,  the  sponsor  must 
immediately  notify  the  NSPM. 

End  Rule  Language  (§  60.13) 


Begin  QPS  Requirements 

g.  Flight  test  data  used  to  validate  FTD 
performance  and  handling  qualities  must  , 
have  been  gathered  in  accordance  with  a 
flight  test  program  containing  the  following: 

(1)  A  flight  test  plan,  that  contains: 

(a)  The  required  maneuvers  and 
procedures. 

(b)  For  each  maneuver  or  procediuv  — 
(i)  The  procedures  and  control  input  the 

.flight  test  pilot  and/or  engineer  are  to  use. 

(ii)  The  atmospheric  and  environmental 
conditions. 

(iii)  The  initial  flight  conditions. 

(iv)  The  airplane  configuration,  including 
weight  and  center  of  gravity. 

(v)  The  data  that  is  to  be  gathered. 

(vi)  Any  other  appropriate  factors. 

(2)  Appropriately  qualified  flight  test 
personnel. 

(3)  An  understanding  of  the  accuracy  of  the 
data  to  be  gathered. 

(4)  Appropriate  and  sufficient  data 
acquisition  equipment  or  system(s), 
including  appropriate  data  reduction  and 
analysis  methods  and  techniques,  as  would 
be  acceptable  to  the  FAA's  Aircraft 
Certification  Service. 

(5)  Calibration  of  data  acquisition 
equipment  and  airplane  performance 
instrumentation  must  be  current  and 
traceable  to  a  recognized  standard. 

h.  The  data  presented,  regardless  of  source, 
must  be  presented:  

(1)  in  a  format  that  supports  the  FTD 
validation  process; 

(2)  in  a  manner  that  is  clearly  readable  and 
annotated  correcUy  and  completely; 

(3)  with  resolution  sufficient  to  determine 
compliance  with  the  tolerances  set  forth  in 
attachment  2  of  this  appendix. 

(4)  with  any  necessary  guidance 
information  provided:  and   . 
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(5)  without  alteration,  adjustments,  ^r  bias; 
however  the  data  may  be  re-scaled,  digitized, 
or  otherwise  manipulated  to  fit  the  desired 
presentation. 

i.  After  completion  of  any  additional  flight 
test,  a  flight  test  report  must  be  submitted  in 
support  of  the  objective  data.  The  report  must 
contain  sufficient  data  and  rationale  to 
support  qualification  of  the  FTD  at  the  level 
requested. 

End  QPS  Requirements 

Begin  Information 

j.  Any  necessary  data  and  the  flight  test 
plan  should  be  reviewed  with  the  NSP  staff 
well  in  advance  of  commencing  the  flight 
test. 

End  Information 


10.  Special  Equipment  and  Personnel 
Requirements  for  Qualification  of  the  FTD 


Begin  Rule  Language  (§  60.14) 

a.  When  notified  by  the  NSPM,  the  sponsor 
must  make  available  all  special  equipment 
and  specifically  qualified  personnel  needed 
to  accomplish  or  assist  in  the 
accomplishment  of  tests  during  initial, 
recurrent,  or  special  evaluations. 

End  Rule  Language  (§  60.14) 


Begin  Information 

b.  Examples  of  a  special  evaluation  would 
be  an  evaluation  conducted  at  the  request  of 
the  TPAA  or  as  a  result  of  comments  received 
from  users  of  the  FTD  that,  upon  analysis  and 
confirmation,  might  cause  a  question  as  to 
the  continued  qualification  or  use  of  the  FTD. 

c.  The  NSPM  will  notify  the  sponsor  at 
least  24  hours  in  advance  of  the  evaluation 
if  special  equipment  or  personnel  will  be 
required  to  conduct  the  evaluation.  Examples 
of  special  equipment  include  spot 
photometers,  flight  control  measurement 
devices,  sound  analyzer,  etc.  Examples  of 
special  personnel  would  be  those  specifically 
qualified  to  install  or  use  any  special 
equipment  when  its  use  is  required. 

End  Information 


11.  Initial  (and  Upgrade)  Qualification 
Requirements 


Begin  Rule  Language  (§  60.15) 

a.  For  each  FTD,  the  sponsor  must  submit 
a  request  through  the  TPAA  to  have  the 
NSPM  evaluate  the  FTD  for  initial 
qualification  at  a  specific  level.  The  request 
must  be  submitted  in  the  form  and  manner 
described  in  the  appropriate  QPS. 

b.  The  request  must  include  all  of  the 
following: 

(1)  A  statement  tbat^the  FTD  meets  all  of 
the  applicable  provisions  of  this  part. 

(2)  A  statement  that  the  sponsor  has 
established  a  procedure  to  verify  that  the 
configuration  of  hardware  and  software 


present  during  the  evaluation  for  initial 
qualification  will  be  maintained,  except 
where  modified  as  authorized  in  $60.23.  The 
statement  must  include  a  description  of  the 
procedure. 

(3)  A  statement  signed  by  at  least  one  pilot 
who  meets  the  requirements  of  paragraph  (c) 
of  this  section  asserting  that  each  pilot  so 
approved  has  determined  that  the  following 
requirements  have  been  met: 

(i)  The  FTD  systems  and  sub-systems 
function  equivalentiy  to  those  in  the  airplane 
or  set  of  airplanes. 

(ii)  The  performance  and  flying  qualities  of 
the  FTD  are  equivalent  to  those  of  the 
airplane  or  set  of  airplanes. 

(iii)  For  type  specific  FTD's,  the  cockpit 
configuration  conforms  to  the  configuration 
of  the  airplane  make,  model,  and  series  being 
simulated. 

(4)  A  list  of  all  of  the  operations  tasks  or 
FTD  systems  in  the  subjective  test  appendix 
of  the  appropriate  QPS  for  which  the  FTD 
has  not  been  subjectively  tested  (e.g.,  circling 
approaches,  windshear  training,  etc.)  and  for 
which  qualification  is  not  sought. 

(5)  A  qualification  test  guide  (QTG)  that 
includes  all  of  the  following: 

(i)  Objective  data  obtained  from  airplane 
testing  or  another  approved  source. 

(ii)  Correlating  objective  test  results 
obtained  from  the  performance  of  the  FTD  as 
prescribed  in  the  appropriate  QPS. 

(iii)  The  general  FTD  performance  or 
demonstration  results  prescribed  in  the 
appropriate  QPS. 

(iv)  A  description  of  the  equipment 
necessary  to  perform  the  evaluation  for  initial 
qualification  and  the  recurrent  evaluations 
for  continuing  qualification. 

c.  The  pilot  or  pilots  who  make  the 
statement  required  by  paragraph  (b)(3)  of  this 
section  must — 

(1)  Be  designated  by  the  sponsor; 

(2)  Be  approved  by  the  TPAA;  and 

(3)  Be  qualified  in  — 

(i)  The  airplane  or  set  of  airplanes  being 
simulated;  or 

(ii)  For  airplane  types  not  yet  issued  a  fype 
certificate,  an  airplane  fype  similar  in  size 
and  configuration. 

d.  The  subjective  tests  that  form  the  basis 
for  the  statements  described  in  paragraph 
(b)(3)  of  this  section  and  the  objective  tests 
referenced  in  paragraph  (b)(5)  of  this  section 
must  be  accomplished  at  the  sponsor's 
training  facility  except  as  provided  for  in  the 
appropriate  QPS. 

e.  The  person  seeking  to  qualify  the  FTD 
must  provide  the  NSPM  access  to  the  FTD  for 
the  length  of  time  necessary  for  the  NSPM  to 
complete  the  required  evaluation  of  the  FTD 
for  initial  qualification,  which  includes  the 
conduct  and  evaluation  of  objective  and 
subjective  tests,  including  general  FTD 
requirements,  as  described  in  the  appropriate 
QPS,  to  determine  that  the  FTD  meets  the 
standards  in  that  QPS. 

f.  When  the  FTD  passes  an  evaluation  for 
initial  qualification,  the  NSPM  issues  a 
Statement  of  Qualification  that  includes  all  of 
the  following: 

(1)  Identification  of  the  sponsor. 

(2)  Identification  of  the  make,  model,  and 
series  of  the  airplane  or  set  of  airplanes  being 
simulated. 


(3)  Identification  of  the  configuration  of  the 
airplane  of  set  or  airplanes  being  simulated 
(e.g.,  engine  model  or  models,  flight 
instruments,  navigation  or  other  systems, 
etc.). 

(4)  A  statement  that  the  FTD  is  qualified 
as  a  flight  training  device. 

(5)  Identification  of  the  qualification  level 
of  the  FTD. 

(6)  A  list  of  all  of  the  operations  tasks  or 
FTD  systems  in  the  subjective  test  appendix 
of  the  appropriate  QPS  for  which  the  FTD 
has  not  Men  subjectively  tested  and  for 
which  the  FTD  is  not  qualified  (e.g.,  circling 
approaches,  windshear  training,  etc.). 

g.  After  the  NSPM  completes  the 
evaluation  for  initial  qualification,  the 
sponsor  must  update  the  QTG,  with  the 
results  of  the  FAA-witnessed  tests  and 
demonstrations  together  with  the  results  of 
all  the  objective  tests  and  demonstrations 
described  in  the  appropriate  QPS. 

h.  Upon  issuance  of  the  Statement  of 
Qualification  the  updated  QTG  becomes  the 
MQTG  and  must  then  be  made  available  to 
the  FAA  upon  request. 

End  Rule  Language  (§  60.1S) 


Begin  QPS  Requirement 

i.  The  QTG  described  in  paragraph  ll.b.(4) 
of  this  appendix,  must  provide  the 
documented  proof  of  compliance  with  the 
FTD  objective  tests  in  attachment  2  of  this 
appendix. 

j.  The  QTG  is  prepared  and  submitted  by 
the  sponsor,  or  the  sponsor's  agent  on  behalf 
of  the  sponsor,  through  the  TPAA  to  the 
NSPM  for  review  and  approval,  and  must 
include,  for  each  objective  test: 

(1)  parameters,  tolerances,  and  flight 
conditions; 

(2)  pertinent  and  complete  instructions  for 
the  conduct  of  automatically  and  manually 
conducted  tests; 

(3)  a  means  of  comparing  the  FTD's  test 
results  to  the  objective  data; 

(4)  statements  of  how  a  particular  test  was 
accomplished  or  that  certain  requirements 
have  been  met  (see  appendices  to  this 
document  for  additional  information); 

(5)  other  information  appropriate  to  the 
qualification  level  of  the  FTD. 

k.  The  QTG  described  in  paragraph  ll.b.(4) 
of  this  appendix,  must  include  the  following: 

(1)  A  QTG  cover  page  with  sponsor  and 
FAA  approval  signature  blocks  (see 
attachment  5,  Figure  2,  of  this  appendix  for 
a  sample  QTG  cover  page). 

(2)  A  recurrent  evaluation  schedule 
requirements  page  "  to  be  used  by  the  NSPM 
to  establish  and  record  the  frequency  with 
which  recurrent  evaluations  must  be 
conducted  and  any  subsequent  changes  that 
may  be  determined  by  the  NSPM.  See 
attachment  5,  Figure  4.  of  this  appendix  for 
a  sample  Recurrent  Evaluation  Schedule 
Requirements  page. 

(3)  An  FTD  information  page  that  provides 
the  information  listed  below  (see  attachement 
5,  Figure  3,  of  this  appendix  for  a  sample 
FTD  information  page).  For  convertible  FTDs, 
a  separate  page  is  submitted  for  each 
configuration  of  the  FTD. 

(a)  The  sponsor's  FTD  identification 
number  or  code. 
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(b)  The  airplane  model  and  series,  or  set  of 
airplanes,  being  simulated. 

(c)  The  aerodynamic  data  revision  number 
or  reference. 

(d)  The  engine  model(s)  and  its  data 
revision  number  or  reference. 

(e)  The  flight  control  data  revision  number 
or  reference. 

(f)  The  flight  management  system 
identification  and  revision  level. 

(g)  The  FTD  model  and  manufacturer, 
(h)  The  date  of  FTD  manufacture. 

(i)  The  FTD  computer  identification. 

(ji  The  visual  system  model  and 
manufacturer,  including  display  type. 

(k)  The  motion  system  type  and 
manufacturer,  including  degrees  of  freedom. 

(4)  A  Table  of  Contents. 

(5)  A  log  of  revisions  and  a  list  of  effective 
pages. 

(6)  The  source  data. 

(7)  A  glossary  of  terms  and  symbols  used 
(including  sign  conventions  and  units). 

(8)  Statements  of  compliance  and 
capability  (SOC's)  with  certain  requirements. 
SC3C's  must  provide  references  to  the  sources 
of  information  for  showing  the  capability  of 
the  FTD  to  comply  with  the  requirement,  a 
rationale  explaining  how  the  referenced 
material  is  used,  mathematical  equations  and 
parameter  values  used,  and  the  conclusions 
reached;  i.e.  that  the  FTD  complies  with  the 
requirement.  Refer  to  the  "Additional 
Details"  column  in  attachment  1  of  this 
appendix,  "FTD  Standards,"  or  in  the  "Test 
Cietails"  column  in  attachment  2  of  this 
appendix,  "FTD  Objective  Tests,"  to  see 
when  SOC's  are  required. 

(9)  Recording  procedures  or  equipment 
required  to  accomplish  the  objective  tests. 

(10)  The  following  information  for  each 
objective  test  designated  in  attachment  2  of 
this  appendix,  as  applicable  to  the 
qualiHcation  level  sought. 

(a)  Name  of  the  test. 

(b)  Objective  of  the  test. 

(c)  Initial  conditions. 

(d)  Manual  test  procedures. 

(e)  Automatic  test  procedures  (if 
applicable). 

(f)  Method  for  evaluating  FTD  objective  test 
results. 

(g)  List  of  all  parameters  driven  or 
constrained  during  the  automatically 
conducted  test(s). 

(h)  List  of  all  parameters  driven  or 
constrained  during  the  manually  conducted 
test(s). 

(i)  Tolerances  for  relevant  parameters. 

(j)  Source  of  Airplane  Test  Data  (document 
and  page  number). 

(k)  Copy  of  the  Airplane  Test  Data  (if 
located  in  a  separate  binder,  a  cross  reference 
for  the  identification  and  page  number  for 
pertinent  data  location  must  be  provided). 

(1)  FTD  Objective  Test  Results  as  obtained 
by  the  sponsor.  Each  test  result  must  reflect 
the  date  completed  and  must  be  clearly 
labeled  as  a  product  of  the  device  being 
tested. 

1.  Form  and  manner  of  presentation  of 
objective  test  results  in  the  QTG: 

(1)  The  sponsor's  FTD  test  results  must  be 
recorded  in  a  manner,  acceptable  to  the 
NSFM,  that  will  allow  easy  comparison  of 
the  FTD  test  results  to  airplane  test  data  (e.^.. 


use  of  a  multi-channel  recorder,  line  printer, 
cross  plotting,  overlays,  transpariencies,  etc.). 

(2)  FTD  results  must  be  labeled  using 
terminology  common  to  airplane  parameters 
as  opposed  to  computer  software 
identifications. 

(3)  Airplane  data  documents  included  in  a 
Q'TG  may  be  photographically  reduced  only 
if  such  reduction  will  not  alter  the  graphic 
scaling  or  cause  difficulties  in  scale 
interpretation  or  resolution. 

(4)  Scaling  on  graphical  presentations  must 
provide  the  resolution  necessary  to  evaluate 
the  parameters  shown  in  attachment  2  of  this 
appendix. 

(5)  For  tests  involving  time  histories,  flight 
test  data  sheets  (or  transparencies  thereof) 
and  FTD  test  results  must  be  clearly  marked 
with  appropriate  reference  points  to  ensure 
an  accurate  comparison  between  FTD  and 
airplane  with  respect  to  time.  Time  histories 
recorded  via  a  line  printer  are  to  be  clearly 
identified  for  cross-plotting  on  the  airplane 
data.  Over-plots  must  not  obscure  the 
reference  data. 

m.  The  sponsor  may  elect  to  complete  the 
QTG  objective  tests  at  the  manufacturer's 
facility.  Tests  performed  at  this  location  must 
be  conducted  after  assembly  of  the  FTD  has 
been  essentially  completed,  the  systems  and 
sub-systems  are  functional  and  operate  in  an 
interactive  manner,  and  prior  to  the  initiation 
of  disassembly  for  shipment.  The  sponsor 
must  substantiate  FTD  performance  at  the 
sponsor's  training  facility  by  repeating  a 
representative  sampling  of  all  the  objective 
tests  in  the  QTG  and  submitting  these 
repeated  test  results  to  the  NSFM.  This 
sample  must  consist  of  at  least  one-third  of 
the  QTG  objective  tests.  The  QTG  must  be 
clearly  annotated  to  indicate  when  and 
where  each  test  was  accomplished. 

n.  The  sponsor  may  elect  to  complete  the 
subjective  tests  at  the  manufacturer's  facility. 
Tests  performed  at  this  location  will  be 
conducted  after  assembly  of  the  FTD  has 
been  essentially  completed,  the  systems  and 
sub-systems  are  functional  and  operate  in  an 
interactive  manner,  and  prior  to  the  initiation 
of  disassembly  for  shipment.  The  sponsor 
must  substantiate  FTD  performance  at  the 
sponsor's  training  facility  by  having  the 
pilot(s)  who  performed  these  tests  originally 
(or  similarly  qualified  pilot(s)),  repeat  a 
representative  sampling  of  these  subjective 
tests  and  submit  a  statement  to  the  NSPM 
that  the  FTD  has  not  changed  from  the 
original  determination.  The  report  must 
clearly  indicate  when  and  where  these 
repeated  tests  were  completed,  but  need  not 
take  more  than  one  normal  FTD  period  (e.g., 
4  to  8  hours)  to  complete. 

o.  The  sponsor  must  maintain  a  copy  of  the 
MQTG  at  the  FTD  location.  After  [date  6 
years  from  the  effective  date  of  the  final  rule] 
all  MQTG's,  regardless  of  initial  qualification 
date  of  the  FTD,  must  be  available  in  an 
electronic  format,  acceptable  to  the  NSPM. 
The  electronic  MQTG  must  include  all 
objective  data  obtained  from  airplane  testing, 
or  another  approved  source  (reformatted  or 
digitized),  together  with  correlating  objective 
test  results  obtained  from  the  performance  of 
the  FTD  (reformatted  or  digitized)  as 
prescribed  in  this  document,  the  general  FTD 
performance  or  demonstration  results 


(reformatted  or  digitized)  prescribed  in  this 
document,  and  a  description  of  the 
equipment  necessary  to  perform  the 
evaluation  for  initial  qualification  and  the 
recurrent  evaluations  for  continuing 
qualification.  This  electronic  MQTXJ  must 
include  the  original  airplane  flight  test  data 
used  to  validate  FTD  performance  and 
handling  qualities  in  either  the  original 
digitized  format  from  the  data  supplier  or  an 
electronic  scan  of  the  original  flight  test  time- 
history  plots  that  were  provided  by  the  data 
supplier.  An  electronic  copy  of  MQTG  must 
be  provided  to  the  NSPM. 

End  QPS  Requirements 


Begin  Information 

p.  Problems  with  objective  test  results  are 
handled  according  to  the  following: 

(1)  If  a  problem  with  an  objective  test  result 
^s  detected  by  the  NSP  evaluation  team 

during  an  evaluation,  the  test  may  be 
repeated  and/or  the  QTG  may  be  amended.  . 

(2)  If  it  is  determined  that  the  results  of  an 
objective  test  do  not  support  the  level 
requested  but  do  support  a  lower  level,  the 
NSPM  may  qualify  the  FTD  at  that  lower 
level.  For  example,  if  a  Level  6  evaluation  is 
requested  and  the  FTD  fails  to  meet  the  Level 
6  Spiral  Stability  test  tolerances  but  does 
meet  the  Level  5  tolerances,  it  could  be 
qualified  at  Level  5. 

q.  After  the  NSPM  issues  a  statement  of 
qualification  to  the  sponsor  when  an  FTD  is 
successfully  evaluated,  the  FTD  is 
recommended  to  the  TPAA,  who  will 
exercise  authority  on  behalf  of  the 
Administrator  in  approving  the  FTD  in  the 
appropriate  airplane  flight  training  program. 

r.  Under  normal  circumstances,  the  NSPM 
establishes  a  date  for  the  initial  or  upgrade 
evaluation  within  10  working  days  after 
determining  that  a  complete  QTG  is 
acceptable.  Unusual  circumstances  may 
warrant  establishing  an  evaluation  date 
before  this  determination  is  made;  however, 
once  a  schedule  is  agreed  to,  any  slippage  of 
the  evaluation  date  at  the  sponsor's  request 
may  result  in  a  significant  delay,  perhaps  45 
days  or  more,  in  rescheduling  and 
completing  the  evaluation.  A  sponsor  may 
commit  to  an  initial  evaluation  date  under 
this  early  process,  in^coordination  with  and 
the  agreement  of  the  NSPM,  but  the  request 
must  be  in  writing  and  must  include  an 
acknowledgment  of  the  potential  schedule 
impact  if  the  sponsor  slips  the  evaluation 
fi^m  this  early-committed  date.  See 
attachment  5,  figure  5  of  this  appendix, 
Sample  Request  for  Initial  Evaluation  Date. 

s.  A  convertible  FTD  is  addressed  as  a 
separate  FTD  for  each  model  and  series 
airplane  or  set  of  airplanes  to  which  it  wrill 
be  converted  and  for  the  FAA  qualification 
level  sought.  An  NSP  evaluation  is  required 
for  each  configiu^tion.  For  example,  if  a 
sponsor  seeks  qualification  for  two  models  of 
an  airplane  type  using  a  convertible  FTD,  two 
QTG's,  or  a  supplemented  QTG,  and  two 
evaluations  are  required. 

t.  The  numbering  system  used  for  objective 
test  results  in  the  QTG  should  closely  follow 
the  numbering  system  set  out  in  attachment 
2  of  this  appendix,  FTD  Objective  Tests. 
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End  Information 


12.  Additional  Qualifications  for  Currently 
Qualified  FTD's 


Begin  Rule  Language  (§60.16) 

a.  A  currently  qualified  FTD  is  required  to 
imdergo  an  additional  qualification  process  if 
a  user  intends  to  use  the  FTD  for  meeting 
training,  evaluation,  or  flight  experience 
requirements  of  this  chapter  beyond  the 
qualification  issued  to  the  sponsor.  This 
process  consists  of  the  following — 

(1)  The  sponsor: 

(i)  Must  submit  to  the  NSPM  all 
modifications  to  the  MQTG  that  are  required 
to  support  the  additional  qualification. 

(ii)  Must  describe  to  the  NSPM  all 
modifications  to  the  FTD  that  are  required  to 
support  the  additional  qualification. 

(iii)  Must  submit  a  statement  to  the  NSPM 
that  a  pilot,  designated  by  the  sponsor  in 
accordance  with  §  60.13(c)  and  approved  by 
the  TPAA  for  the  user,  has  subjectively 
evaluated  the  FTD  in  those  areas  not 
previously  evaluated. 

(2)  The  FTD  must  successfully  pass  an 
evaluation — 

(i)  For  initial  qualification,  in  accordance 
with  §  60.15,  in  those  circumstances  where 
the  NSPM  has  determined  that  a  full 
evaluation  for  initial  qualification  is 
necessary;  or 

(ii)  For  those  elements  of  an  evaluation  for 
initial  qualification  (e.g.,  objective  tests, 
performance  demonstrations,  or  subjective 
tests)  designated  as  necessary  by  the  NSPM. 

b.  In  making  the  determinations  described 
in  paragraph  (a)(2)  of  this  section,  the  NSPM 
considers  factors  including  the  existing 
qualification  of  the  FTD,  any  modifications  to 
the  FTD  hardware  or  software  that  are 
involved,  and  any  additions  or  modifications 
to  the  MQTG. 

c.  The  FTD  is  qualified  for  the  additional 
uses  when  the  NSPM  issues  an  amended 
Statement  of  Qualification  in  accordance 
with  §60. 15(f). 

d.  The  sponsor  may  not  modify  the  FTD 
except  as  described  in  §  60.23. 

End  Rule  Language  (§60.16) 


13.  Previously  Qualified  FTDs 


Begin  Rule  Language  (§60.17) 

a.  Unless  otherwise  specified  by  an  FSD 
Directive,  further  referenced  in  the 
appropriate  QPS,  or  as  specified  in  paragraph 
(e)  of  this  section,  an  FTD  qualified  l)efore 
(the  efCsctive  date  of  the  final  rule]  will  retain 
its  qualification  as  long  as  it  continues  to 
meet  the  standards,  including  the 
performance  demonstrations  and  the 
objective  test  results  recorded  in  the  MQTG, 
under  which  it  was  originally  evaluated, 
regardless  of  sponsor,  and  as  long  as  the 
sponsor  complies  with  the  applicable 
provisions  of  this  part. 

b.  If  the  FTD  qualification  is  lost  under 
§60.27  and  not  restored  under  §60.27  for 
two  (2)  years  or  more,  the  qualification  basis 


for  the  re-qualification  will  be  those 
standards  in  effect  and  current  at  the  time  of 
re-qualification  application. 

c.  Except  as  provided  in  paragraph  (d)  of 
this  section,  any  change  in  FTD  qualification 
level  initiated  on  or  after  (the  effective  date 
of  the  final  rule]  requires  an  evaluation  for 
initial  qualification  in  accordance  with  this 
part. 

d.  The  NSPM  may  downgrade  a  qualified 
FTD  without  requiring  and  without 
conducting  an  initial  evaluation  for  the  new 
qualification  level.  Subsequent  recurrent 
evaluations  will  use  the  existing  MQTG, 
modified  as  necessary  to  reflect  the  hew 
qualification  level. 

e.  When  the  sponsor  has  appropriate 
validation  data  available  and  receives 
approval  from  the  NSPM,  the  sponsor  may 
adopt  tests  and  associated  tolerances 
described  in  the  current  qualification 
standards  as  the  tests  and  tolerances 
applicable  for  the  continuing  qualification  of 
a  previously  qualified  FTD.  The  updated 
test(s)  and  tolerance(s)  must  be  made  a 
permanent  part  of  the  MQTG. 

End  Ruk  Language  (§60.17) 


Begin  Infornutian 

f.  Other  certificate  holders  or  persons 
desiring  to  use  an  FTD  may  contract  with 
FTD  sponsors  to  use  those  FTDs  already 
qualified  at  a  particular  level  for  an  airplane 
type  or  set  of  airplanes  and  approved  for  use 
within  an  FAA-approved  flight  training 
program.  Such  FTDs  are  not  required  to 
undergo  an  additional  qualification  process, 
except  as  described  in  paragraph  12,  of  this 
appendix. 

Note:  The  reader  is  reminded  of  the 
requirement  that  each  FTD  user  obtain 
approval  for  use  of  each  FTD  in  an  FAA- 
approved  flight  training  program  from  the 
appropriate  TPAA. 

End  Informatioa 


14.  Inspection,  Maintenance,  and  Recurrent 
Evaluation  Requirements 


Begin  Rule  lafonMlMn  (§60.19) 

a.  Inspection.  No  sponsor  may  use  or  allow 
the  use  of  or  offer  the  use  of  an  FTD  for 
meeting  training,  evaluation,  or  flight 
experience  requirements  of  this  chapter  for 
flightcrew  member  certification  or 
qualification  unless  the  sponsor  does  the 
following: 

(1)  Accomplishes  all  appropriate  QPS 
Appendix  1  performance  demonstrations  and 
all  appropriate  QPS  Appendix  2  objective 
tests  each  year.  To  do  this,  the  sponsor  must 
conduct  a  minimum  of  four  evenly  spaced 
inspections  throughout  the  year,  as  approved 
by  the  NSPM.  The  performance 
demonstrations  and  objective  test  sequence 
and  content  of  each  inspection  in  this 
sequence  will  be  developed  by  the  sponsor 
and  submitted  to  the  NSPM  for  approval.  In 
deciding  whether  to  approve  the  test 
sequence  and  the  content  of  each  inspection, 
the  NSPM  looks  for  a  balance  and  a  mix  from 


the  performance  demonstrations  and 
objective  test  requirement  areas  listed  as 
follows: 

(i)  Performance. 

(ii)  Handling  qualities. 

(iii)  Motion  system  (where  appropriate). 

(iv)  Visual  system  (where  appropriate). 

(v)  Sound  system  (where  appropriate). 

(vi)  Other  FTD  systems. 

(2)  Completes  a  functional  preflight  check 
in  accordance  with  the  appropriate  QPS  each 
calendar  day  prior  to  the  start  of  the  first  FTD 
period  of  use  that  begins  in  that  calendar  day. 

(3)  Completes  at  least  one  functional 
preflight  check  in  accordance  with  the 
appropriate  QPS  in  every  7  consecutive 
calendar  days. 

(4)  Maintains  a  discrepancy  log. 

(5)  Elnsures  that,  when  a  discrepancy  is 
discovered,  the  following  requirements  are 
met: 

(i)  Each  discrepancy  entry  must  be  * 
maintained  in  the  log  until  the  discrepancy 
is  corrected  as  specified  in  §  60.25(b)  and  for 
at  least  30  days  thereafter. 

(ii)  The  corrective  action  taken  for  each 
discrepancy  and  the  date  that  action  is  taken 
must  be  entered  in  the  log.  This  entry 
concerning  the  corrective  action  must  be 
maintained  for  at  least  30  days  thereafter. 

(iii)  The  discrepancy  log  is  kept  in  a  form 
and  manner  acceptable  to  the  Administrator 
and  is  kept  in  or  immediately  adjacent  to  the 
FTD. 

b.  Recurrent  evaluation. 

(1)  This  evaluation  consists  of  performance 
demonstrations,  objective  tests,  and 
subjective  tests,  including  general  FTD 
requirements,  as  described  in  the  appropriate 
QPS  or  as  may  t>e  amended  by  an  FSD 
Directive. 

(2)  The  sponsor  must  contact  the  NSPM  to 
schedule  the  FTD  for  recurrent  evaluations 
not  later  than  60  days  before  the  recurrent 
evaluation  is  due. 

(3)  The  sponsor  must  provide  the  NSPM 
access  to  the  objective  test  results  and  general 
FTD  performance  or  demonstration  results  in 
the  MQTG,  and  access  to  the  FTD  for  the 
length  of  time  necessary  for  the  NSPM  to 
complete  the  required  recurrent  evaluations, 
weekdays  between  6  o'clock  AM  (local  time) 
and  6  o'clock  PM  (local  time). 

(4)  No  sponsor  may  use,  or  allow  the  use 
of,  or  offer  the  use  of,  an  FTD  for  flightcrew 
member  training  or  evaluation  or  for 
obtaining  flight  experience  for  the  flightcrew 
meml>er  to  meet  the  requirements  of  this 
chapter  unless  the  FTD  has  passed  an  NSPM- 
conducted  recurrent  evaluation  within  the 
previous  12  calendar  months  or  as  otherwise 
provided  for  in  the  MQTG. 

(5)  Recurrent  evaluations  conducted  in  the 
calendar  month  before  or  after  the  calendar 
month  in  which  these  recurrent  evaluations 
are  required  will  be  considered  to  have  been 
conducted  in  the  calendar  month  in  which 
they  were  required. 

c.  Maintenance.  The  sponsor  is  responsible 
for  continuing  corrective  and  preventive 
maintenance  on  the  FTD  to  ensure  that  it 
continues  to  meet  the  requirements  of 

§  60.15(b). 

End  Rule  Language  (§60.19) 
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Begin  QPS  Requirement 

d.  The  preflight  inspections  described  in 
paragraphs  14.a.(2)  and  (3)  of  this  appendix. 

must  consist  of,  as  a  minimum —    

,  (1)  An  exterior  inspection  of  the  FTD  for 
appropriate  hydraulic  (if  applicable), 
pneumatic,  and  electrical  connections  [e.g., 
in  place,  not  leaking,  appear  serviceable); 

(2)  A  check  that  the  area  around  the  FTD 
is  free  of  potential  obstacles  throughout  the 
motion  system  range  (if  applicable); 

(3)  A  review  of  the  FTD  discrepancy  log; 

(4)  A  functional  check  of  the  major  FTD 
systems  and  simulated  airplane,  or  set  of 
airplanes,  systems  (e.g.,  cockpit 
instrumentation,  control  loading,  and 
adequate  air  flow  for  equipment  cooling)  by 
doing  the  following: 

(a)  Turn  on  main  power,  including  motion 
system  (if  applicable),  and  allow  to  stabilize. 

(b)  Connect  airplane  power.  This  may  be 
connected  through  "quick  start"  of  airplane 
engines,  auxiliary  power  unit,  or  ground 
power.  Airplane  operations  will  require 
operating  engines. 

(c)  A  general  look  for  light  bulb  function, 
lighted  instruments  and  switches,  etc.,  as 
well  asjnoperative  "flags"  or  other  such 
indications. 

(d)  Check  Flight  Management  System(s) 
(and  other  date-critical  information)  for 
proper  date  range. 

(e)  Select  takeoff  position  and  from  either 
pilot  position,  if  applicable,  observe  the 
visual  system,  for  proper  operation 
(including  light-point  color  balance  and 
convergence,  edge-matching  and  blending, 
etc.). 

(fi  If  applicable,  adjust  visibility  value  to 
inside  otthe  far  end  of  the  runway  and 
release  "position  freeze  or  flight  freeze." 
From  either  pilot  position,  advance  power  to 
taxi  down  the  runway  (if  applicable,  observe 
visual  system;  check  sound  system  and 
engine  instrument  response)  and  apply 
spoiler/speed  brake,  if  applicable,  and  wheel 
brakes  (to  check  spoiler/speed  brake  and 
wheel  brake  operation);  select  reverse  thrust, 
if  applicable,  to  check  normal  operation  and 
continued  deceleration. 

(g)  Select  position  on  final  approach,  at 
least  five  (5)  miles  out  (if  applicable,  observe 
visual  scene).  From  either  pilot  position, 
adjust  airplane  configuration  appropriately 
(if  applicable,  check  for  normal  gear  and  flap 
operation).  If  applicable,  adjust  visibility  to 
see  entire  airport.  Release  "position  freeze" 
or  "flight  freeze."  Make  a  rapid  left  and  right 
bank  (check  control  feel  and  freedom; 
observe  proper  airplane  response;  and 
exercise  motion  system,  if  applicable). 
Observe  simulated  airplane  systems 
operation. 

(h)  Extend  gear  and  flaps, 

(i)  Fly  to  and  land  at  airport,  or  select 
takeoff  position. 

(j)  Shut  down  engines,  turn  off  lights,  turn 
off  main  power  supply  and  motion  system, 
as  applicable. 

(k)  Record  "functional  preflight"  in  the 
FTD  discrepancy  4og  book,  including  any 
item  found  to  be  missing,  malfunctioning,  or 
inoperative. 

End  QPS  Requirements 


Begin  Information 

e.  If  the  NSP  evaluator  plans^to  accomplish 
specific  tests  during  a  normal  recurrent 
evaluation  that  requires  the  use  of  special 
equipment  or  technicians,  the  sponsor  will 
be  notified  as  far  in  advance  of  the  evaluation 
as  practical;  usually  not  less  than  24  hours. 
These  tests  include  latencies,  control 
dynamics,  sounds  and  vibrations,  motion, 
and/or  some  visual  system  tests  as  may  be 
applicable. 

f.  The  recurrent  evaluations  described  in 
paragraph  13.a.(7)  of  this  appendix,  require 
approximately  eight  (8)  hours  of  FTD  time 
and  consist  of  the  following: 

(1)  A  review  of  the  results  of  the  objective 
tests  and  all  the  designated  FTD  performance 
demonstrations  conducted  by  the  sponsor 
since  the  last  scheduled  recurrent  evaluation. 

(2)  At  the  discretion  of  the  evaluator,  a 
selection  of  approximately  20  percent  of 
those  objective  tests  conducted  since  the  last 
scheduled  recurrent  evaluation  and  a 
selection  of  approximately  10  percent  of  the 
remaining  objective  tests  in  the  MQTG.  The 
tests  chosen  will  be  performed  either 
automatically  or  manually,  at  the  discretion 
of  the  evaluator. 

(3)  A  subjective  test  of  the  FTD  to  perform 
a  representative  sampling  of  the  tasks  set  out 
in  appendix  3  of  this  dociunent,  selected  at  , 
the  discretion  of  the  evaluator. 

(4)  An  examination  of  the  functions  of  the 
FTD,  including,  but  not  necessarily  limited  to 
the  motion,  visual,  and  sound  system  as 
applicable,  and  the  instructor  operating 
station,  including  the  normal  and  simulated 
malfunctions  of  the  simulated  airplane 
systems. 

End  Informatioa 


15.  Logging  FTD  Discrepancies 

Begin  Rule  Language  (§  M.2^ 

Each  instructor,  check  airman,  or 
representative  of  the  Administrator 
conducting  training  or  evaluation,  or 
observing  flight  experience  for  flightcrew 
member  certification  or  qualification,  and 
each  person  conducting  the  preflight 
inspection  (§  60.19(a)(2).  (3),  and  (4)),  who 
discovers  a  discrepancy,  including  any 
missing,  malfunctioning,  or  inoperative 
components  in  the  FSD,  must  write  or  cause 
to  be  written  a  description  of  that 
discrepancy  into  the  discrepancy  log  at  the 
end  of  the  FSD  preflight  or  FSD  use  session. 

Emd  Role  Language  (§  ee.2a) 


IS.  [Reserved] 

17.  Modifications  to  FTDs 

Begin  Rule  Language  (§  60.23) 

a.  When  the  sponsor  or  the  FAA 
determines  that  any  of  the  following 
circumstances  exist  and  the  FAA  determines 
that  the  FTD  cannot  be  used  adequately  to 
train,  evaluate,  or  provide  flight  experience 


for  flightcrew  members,  the  sponsor  must 
modify  the  FTD  accordingly: 

(1)  The  airplane  manufacturer  or  another 
approved  source  develops  new  data 
regarding  the  performance,  functions,  or 
other  characteristics  of  the  airplane  or  set  of 
airplanes  being  simulated; 

(2)  A  change  in  airplane  performance, 
functions,  or  other  characteristics  occurs; 

(3)  A  change  in  operational  procedures  or 
requirements  occurs;  or 

(4)  Other  circumstances  as  determined  by 
the  NSPM. 

b.  When  the  FAA  determines  that  FTD 
modification  is  necessary  for  safety  of  flight 
reasons,  the  sponsor  of  each  affected  FTD 
must  ensure  that  the  FTD  is  modified 
according  to  the  FSD  Directive  regardless  of 
the  original  qualification  standards 
applicable  to  any  specific  FTD. 

c.  Before  modifying  a  qualified  FTD,  the 
sponsor  must  notify  the  NSPM  and  the  TPAA 
as  follows: 

(1)  The  notification  must  include  a 
complete  description  of  the  planned 
modification,  including  a  description  of  the 
operational  and  engineering  effect  the 
prdposed  modification  will  have  on  the 
operation  of  the  FTD. 

(2)  The  notification  must  be  submitted  in 
a  form  and  manner  as  specified  in  the 
appropriate  QPS. 

d.  If  the  sponsor  intends  to  add  additional 
equipment  or  devices  intended  to  simulate 
airplane  appliances;  modify  hardware  or 
software  which  would  affect  flight  or  ground 
dynamics,  including  revising  FTD 
programming  or  replacing  or  modifying  the 
host  computer;  or  if  the  sponsor  is  changing 
or  modifying  the  control  loading  system  (or 
motion,  visual,  or  sound  system  for  FTD 
levels  requiring  these  tests  and 
measurements),  the  following  applies: 

(1)  The  sponsor  must  meet  the  notification 
requirements  of  paragraph  (c)  of  this  section 
and  must  include  in  the  notification  the 
results  of  all  objective  tests  that  have  been  re- 
run with  the  modification  incorporated, 
including  any  necessary  updates  to  the 
MQTG. 

(2)  However,  the  sponsor  may  not  use,  or 
allow  the  use  of,  or  offer  the  use  of,  the  FTD 
with  the  proposed  modification  for 
flightcrew  member  training  or  evaluation  or 
for  obtaining  flight  experience  for  the 
flightcrew  member  to  meet  the  requirements 
of  this  chapter  unless  or  until  the  sponsor 
receives  written  notification  from  the  NSPM 
approving  the  proposed  modification.  Prior 
to  approval,  the  NSPM  may  require  that  the 
modified  FTD  be  evaluated  in  accordance 
with  the  standards  for  an  evaluation  for 
initial  qualification  or  any  part  thereof  before 
it  is  placed  in  service. 

e.  The  sponsor  may  not  modify  a  qualified 
FTD  until  one  of  the  foUovring  has  occurred: 

(1)  For  circumstances  described  in 
paragraph  (b)  or  (d)  of  this  section,  the 
sponsor  receives  written  approval  from  the 
NSPM  that  the  modification  is  authorized. 

(2)  For  circumstances  other  than  those 
described  in  paragraph  (b)  or  (d)  of  this 
section,  either: 

(i)  Twenfy-one  days  have  passed  since  the 
sponsor  notified  the  NSPM  and  the  TPAA  of 
the  proposed  modification  and  the  sponsor 


Federal  Register /Vol.  67,  No.  186 /Wednesday,  September  25.  2002  /  Proposed  Rules  60381 


has  not  received  any  response  bom  the 
NSPM  or  TPAA;  or 

(ii)  The  NSPM  or  TPAA  approves  the 
proposed  modification  in  fewer  than  21  days 
since  the  sponsor  notified  the  NSPM  and  the 
TPAA  of  the  proposed  modification. 

f.  When  a  modification  is  made  to  an  FTD, 
the  sponsor  must  notify  each  certificate 
holder  planning  to  use  that  FTD  of  that 
modification  prior  to  that  certificate  holder 
using  that  FTD  the  first  time  after  the 
modification  is  complete. 

g.  The  MQTG  must  be  updated  with 
current  objective  test  results  in  accordance 
with  §  60.15(b)(5)  and  appropriate  flight  test 
data  in  accordance  with  §  60.13,  each  time  an 
FTD  is  modified  and  an  objective  test  is 
affected  by  the  modification.  If  this  update  is 
initiated  by  an  FSD  Directive,  the  direction 
to  make  the  modification  and  the  record  of 
the  modification  completion  must  be  filed  in 
the  MQTG. 

End  Rule  Language  (§  60.23) 


Begin  QPS  Requirements 

h.  The  notification  described  in  paragraph 
17.c.{l)  of  this  appendix,  vnll  include  a 
statement  signed  by  a  pilot,  qualified  in  the 
airplane  type,  or  set  of  airplanes,  being 
simulated  and  designated  by  the  sponsor, 
that,  with  the  modification  proposed — 

(1)  the  FTD  systems  and  sub-systems 
function  equivalently  to  those  in  the 
airplane,  or  set  of  airplanes,  being  simulated; 

(2)  the  performance  and  flying  qualities  of 
the  FTD  are  equivalent  to  those  of  the 
airplane,  or  set  of  airplanes,  being  simulated; 
and 

(3)  the  cockpit  configuration  conforms  to 
the  configuration  of  the  airplane,  or  set  of 
airplanes,  being  simulated. 


End  Rule  Language  (§  60.25) 


End  (ffS  Requirements 


18.  Operation  With  Missing,  Malfunctioning, 
or  Inoperative  Components 

Begin  Rule  Language  (§  60.25) 

a.  No  person  may  use  or  allow  the  use  of 
or  offer  the  use  of  an  FTD  with  a  missing, 
malfunctioning,  or  inoperative  component 
for  meeting  training,  evaluation,  or  flight 
experience  requirements  of  this  chapter  for 
flightcrew  member  certification  or 
qualification  during  maneuvers,  procedures, 
or  tasks  that  require  the  use  of  the  correctly 
operating  component. 

b.  Each  missing,  malfunctioning,  or 
inoperative  component  must  be  repaired  or 
replaced  within  30  calendar  days  unless 
othervtrise  authorized  by  the  NSPM.  Failure 
to  repair  or  replace  this  component  within 
the  prescribed  time  may  result  in  loss  of  FTD 
qualification. 

c.  Each  missing,  malfunctioning,  or 
inoperative  component  must  be  placarded  as 
such  on  or  adjacent  to  that  component  in  the 
FTD  and  a  list  of  the  currently  missing, 
malfunctioning,  or  inoperative  components 
must  be  readily  available  in  or  immediately 
adjacent  to  the  FTP  for  review  by  users  of  the 
device. 


19.  Automatic  Loss  of  Qualification  and 
Procadures  for  Restoration  of  Qualification 


Begin  Rule  Language  (S  60.27) 

a.  An  FTD  is  not  qualified  if  any  of  the 
following  occurs: 

(1)  The  FTD  is  not  used  in  the  sponsor's 
FAA-approved  flight  training  program  in 
accordance  with  §  60.9(b)(4). 

(2)  The  FTD  is  not  maintained  and 
inspected  in  accordance  with  §60.19. 

(3)  The  FTD  is  physically  moved  from  one 
location  to  another,  regardless  of  distance. 

(4)  The  FTD  is  disassembled  (e.g.,  for 
repair  or  modification)  to  such  an  extent  that 
it  cannot  be  used  for  training,  evaluation,  or 
experience  activities. 

(5)  The  MQTG  is  missing  or  otherv»dse  not 
available  and  a  replacement  is  not  made 
within  30  days. 

b.  If  FTD  qualification  is  lost  under 
paragraph  (a)  of  this  section,  qualification  is 
restored  when  either  of  the  following 
provisions  are  met: 

(1)  The  FTD  successfully  passes  an 
evaluation: 

(i)  For  initial  qualification,  in  accordance 
with  §60.15  in  those  circumstances  where 
the  NSPM  has  determined  that  a  full 
evaluation  for  initial  qualification  is 
necessary;  or 

(ii)  For  those  elements  of  an  evaluation  for 
initial  qualification  approved  as  necessary  by 
the  NSPM. 

(2)  The  NSPM  or  the  TPAA  advises  the 
sponsor  that  an  evaluation  is  not  necessary. 

c.  In  making  the  determinations  described 
in  paragraph  (b)  of  this  section,  the  NSPM 
considers  factors  including  the  number  of 
ins[>ections  and  recurrent  evaluations 
missed,  the  amount  of  disassembly  and  re- 
assembly of  the  FTD  that  was  accomplished, 
and  the  care  that  had  been  taken  of  the 
device  since  the  last  evaluation. 


End  Rule  Language  (§  60.27) 


20.  Other  Loases  of  Qualification  and 
Procedures  for  Restoration  of  Qualification 


Begin  Rule  Language  (§60.29) 

a.  Except  as  provided  in  paragraph  (c)  of 
this  section,  when  the  NSPM  or  the  TPAA 
notifies  the  sponsor  that  the  FTD  no  longer 
meets  qualification  standards,  the  follovtring 
procedure  applies: 

(1)  The  NSPM  or  the  TPAA  notifies  the 
sponsor  in  vmting  that  the  FTD  no  longer 
meets  some  or  all  of  its  qualification 
standards. 

(2)  The  NSPM  or  the  TPAA  sets  a 
reasonable  period  (but  not  less  than  7  days) 
within  which  the  sponsor  may  submit 
written  information,  views,  and  arguments 
on  the  FTD  qualification. 

(3)  After  considering  all  material 
presented,  the  NSPM  or  the  TPAA  notifies 
the  sponsor  of  the  FTD  qualification. 

(4)  If  the  NSPM  or  the  TPAA  notifies  the 
sponsor  that  some  or  all  of  the  FTD  is  no 


longer  qualified,  it  becomes  effective  not  less 
than  30  days  after  the  sponsor  receives  notice 
of  it  unless — 

(i)  The  NSPM  or  the  TPAA  find  under 
paragraph©  of  this  section  that  there  is  an 
emergency  requiring  immediate  action  with 
respect  to  safety  in  air  transportation  or  air 
commerce;  or 

(ii)  The  sponsor  petitions  for 
reconsideration  of  the  NSPM  or  the  TPAA 
finding  under  paragraph  (b)  of  this  section. 

b.  When  a  sponsor  seeks  reconsideration  of 
a  decision  from  the  NSPM  or  the  TPAA 
concerning  the  FTD  qualification,  the 
following  procedure  applies: 

(1)  The  sponsor  must  petition  for 
reconsideration  of  that  decision  within  30 
days  of  the  date  that  the  sponsor  receives  a 
notice  that  some  or  all  of  the  FTD  is  no 
longer  qualified. 

(2)  The  sponsor  must  address  its  petition 
to  the  Director,  Flight  Standards  Service. 

(3)  A  petition  for  reconsideration,  if  filed 
within  the  30-day  period,  suspends  the 
effectiveness  of  the  determination  by  the 
NSPM  or  the  TPAA  that  the  FTD  is  no  longer 
qualified  unless  the  NSPM  or  the  TPAA  has 
found,  under  paragraph  (c)  of  this  section, 
that  an  emergency  exists  requiring  immediate 
action  with  respect  to  safety  in  air 
transportation  or  air  commerce. 

c.  If  the  NSPM  or  the  TPAA  find  that  an 
emergency  exists  requiring  immediate  action 
with  respect  to  safety  in  air  transportation  of 
air  commerce  that  makes  the  procedures  set 
out  in  this  section  impracticable  or  contrary 
to  the  public  interest: 

(1)  The  NSPM  or  the  TPAA  withdraws 
qualification  of  some  or  all  of  the  FTD  and 
makes  the  withdrawal  of  qualification 
effective  on  the  day  the  sponsor  receives 
notice  of  it. 

(2)  In  the  notice  to  the  sponsor,  the  NSPM 
or  the  TPAA  articulates  the  reasons  for  its 
finding  that  an  emergency  exists  requiring 
immediate  action  with  respect  to  safety  in  air 
transportation  or  air  conunerce  or  that  makes 
it  impracticable  or  contrary  to  the  public       ' 
interest  to  stay  the  effectiveness  of  the 
finding. 

End  Rule  Language  (§  60.29) 


21.  Recordkeeping  and  Reporting 


Begin  Rule  Language  (§60.31) 

a.  The  FTD  sponsor  must  maintain  the 
following  records  for  each  FTD  it  sponsors: 

(1)  The  MQTG  and  each  amendment 
thereto. 

(2)  A  copy  of  the  programming  used  during 
the  evaluation  of  the  FTD  for  initial 
qualification  and  for  any  subsequent  upgrade 
qualification,  and  a  copy  of  all  programming 
changes  made  since  the  evaluation  for  initial 
qualification. 

(3)  A  copy  of  all  of  the  following: 

(i)  Results  of  the  evaluations  for  the  initial 
and  each  upgrade  qualification. 

(ii)  Results  of  the  quarterly  objective  tests 
and  the  approved  performance 
demonstrations  conducted  in  accordance 
with  §  60.19(a)  for  a  period  of  2  years. 

(iii)  Results  of  the  previous  three  recurrent 
evaluations,  or  the  recurrent  evaluations  from 
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the  previous  2  years,  whichever  covers  a 
longer  period. 

(iv)  Comments  obtained  in  accordance 
with  §  60.9(b)(1)  for  a  period  of  at  least  18 
months. 

(4)  A  record  of  all  discrepancies  entered  in 
the  discrepancy  log  over  the  previous  2  years, 
including  the  following: 

(i)  A  list  of  the  components  or  equipment 
that  were  or  are  missing,  malfunctioning,  or 
inoperative. 

(ii)  The  action  taken  to  correct  the 
discrepancy. 

(iii)  The  date  the  corrective  action  was 
taken. 

(5)  A  record  of  all  tnodifications  to  FTD 
hardware  configurations  made  since  initial 
qualification. 

b.  The  FTD  sponsor  must  keep  a  current 
record  of  each  certificate  holder  using  the 
FTD.  The  sponsor  must  provide  a  copy  of 
this  list  to  the  NSPM  at  least  semiannually. 

c.  The  records  specified  in  this  section 
must  be  maintained  in  plain  language  form 
or  in  coded  form,  if  the  coded  form  provides 
for  the  preservation  and  retrieval  of 
information  in  a  manner  acceptable  to  the 
NSPM. 

d.  The  sponsor  must  submit  an  annual 
report,  in  the  form  of  a  comprehensive 
statement  signed  by  the  quality  assurance 
primary  contact  point,  certifying  that  the  FTD 
continues  to  perform  and  handle  as  qualified 
by  the  NSPM. 

End  Rule  Language  (§60.31) 


22.  Applications,  Logbooks,  Reports,  and 
Records:  Fraud,  Falsification,  or  Incorrect 
Statements 


Begin  Rule  Language  (§  60.33) 

a.  No  person  may  make,  or  cause  to  be 
made,  any  of  the  following: 

(1)  A  fraudulent  or  intentionally  false 
statement  in  any  application  or  any 
amendment  thereto,  or  any  other  report  or 
test  result  required  by  this  part  or  the  QPS. 

(2)  A  fraudulent  or  intentionally  false 
statement  in  or  omission  from  any  record  or 
report  that  is  kept,  made,  or  used  to  show 
compliance  with  this  part  or  the  QPS,  or  to 
exercise  any  privileges  under  this  chapter. 

(3)  Any  reproduction  or  alteration,  for 
fraudulent  purpose,  of  any  report,  record,  or 
test  result  required  under  this  part  or  the 
QPS. 

b.  The  commission  by  any  person  of  any 
act  prohibited  under  paragraph  (a)  of  this 
section  is  a  basis  for  any  one  or  any . 
combination  of  the  following: 

(1)  A  civil  penalty. 

(2)  Suspension  or  revocation  of  any 
certificate  held  by  that  person  that  was 
issued  under  this  chapter. 


(3)  The  removal  of  FTD  qualification  and 
approval  for  use  in  a  training  program. 

c.  The  following  may  serve  as  a  basis  for 
removal  of  qualification  of  an  FTD  including 
the  withdrawal  of  authorization  for  use  of  an 
FTD;  or  denying  an  application  for  a 
qualification: 

(1)  An  incorrect  statement,  upon  which  the 
FAA  relied  or  could  have  relied,  made  in 
support  of  an  application  for  a  qualification 
or  a  request  for  approval  for  use. 

(2)  An  incorrect  entry,  upon  which  the 
FAA  relied  or  could  have  relied,  made  in  any 
logbook,  record,  or  report  that  is  kept,  made, 
or  used  to  show  compliance  with  any 
requirement  for  an  FTD  qualification  or  an 
approval  for  use. 

End  Rule  Language  (§  60.33) 

23.  [Reserved] 

24.  Levels  of  FTD. 


Begin  Information 

a.  The  following  is  a  general  description  of 
each  level  of  FTD.  Detailed  standards  and 
tests  for  the  various  levels  of  FTDs  are  fully 
defined  in  attachments  1  through  3  of  this 
appendix. 

(1)  Level  1.  Currently  Reserved  for  possible 
future  use. 

(2)  Level  2.  A  device  that  may  have  an  open 
flight  deck  area,  or  an  enclosed  cockpit;  a 
generic  aero  program  that  is  representative  of 
the  simulated  airplane,  or  set  of  airplanes;  at 
least  one  fully  functional  system;  and  control 
loading  that,  as  a  minimum,  is  representative 
of  the  simulated  airplane,  or  set  of  airplanes, 
only  at  an  approach  speed. 

(3)  Level  3.  A  device  that  has  an  enclosed 
generic  cockpit  with  a  generic  aerodynamic 
program;  all  applicable  operating  systems; 
control  loading  that  is  representative  of  the 
simulated  airplane,  or  set  of  airplanes, 
throughout  it's  ground  and  flight  envelope; 
and  significant  sound  representation. 

(4)  Level  4.  A  device  that  may  have  an 
open,  airplane-specific,  flight  deck  area,  or  an 
enclosed,  airplane-specific  cockpit;  at  least 
one  operating  system;  and  possessing  at  least 
air/ground  logic  (no  aerodynamic 
programming  required). 

(5)  Level  5.  A  device  that  may  have  an 
open,  airplane-specific,  flight  deck  area,  or  an 
enclosed,  airplane-specific  cockpit,  with  a 
generic  aerodynamic  program;  at  least  one 
operating  system;  and  control  loading  that  as 
a  minimum  is  representative  of  the  simulated 
airplane  only  at  an  approach  speed. 

(6)  Level  6.  A  device  that  has  an  enclosed, 
airplane-specific  cockpit  and  aerodynamic 
program;  all  airplane  systems  operating; 
control  loading  that  is  representative  of  the 
simulated  airplane  throughout  it's  ground 


and  flight  envelope;  and  significant  sound 
representation. 

b.  Non-visual  simulators  have  been  placed 
into  Level  6  for  reference  purposes.  The 
placement  of  these  unique  simulators  into 
this  level  has  not  affected  the  standards  or 
criteria  of  Level  6  FTDs,  nor  will  these  FTDs 
affect  the  standards  or  criteria  of  these 
simulators.  ■< 

End  Information 


25.  [Reserved] 


Attachment  1  to  Appendix  B  to  Part  60 — 
General  FTD  Requirements 


1.  General 


Begin  QPS  Requirements 
a.  Requirements 

Certain  FTD  requirements  included  in  this 
appendix  must  be  supported  with  a 
Statement  of  Compliance  and  Capability 
(SCXD)  and,  in  designated  cases,  FTD 
performance  must  be  recorded  and  the 
results  made  part  of  the  QTG.  In  the 
following  tabular  listing  of  FTD  standards, 
requirements  for  SCX^'s  are  indicated  in  the 
"Additional  Details"  column. 


End  QPS  Requirements 


b.  Discussion 


Begin  Information 

(1)  This  attachment  describes  the 
minimum  requirements  for  qualifying  Level 
2  through  Level  6  flight  training  devices 
(information  regarding  Level  1  FTDs  is  found 
in  paragraph  24  in  the  body  of  this  QPS).  To 
determine  the  complete  requirements  for  a 
specific  level  FTD,  the  objective  tests  in 
attachment  2  and  the  subjective  tests  listed 
in  attachment  3  for  this  QPS  must  be 
consulted. 

(2)  The  material  contained  in  this 
attachnment  is  divided  into  the  following* 
categories: 

(a)  General  cockpit  configuration. 

(b)  Simulator  programming. 

(c)  Equipment  operation. 

(d)  Equipment  and  facilities  for  instructor/ 
evaluator  functions. 

(e)  Sound  system. 


End  Information 
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Table  of  Minimum  Fught  Training  Device  Requirements  Information 


QPS  Requirement 

FTD  level 

AddHronal  details 

Notes 

General  FTD  Standards 

1 

2 

3 

4 

5 

6 

2.  General  Cockpit  Configuration: 

a.  The  FTD  must  have  a 
cockpit  that  Is  a  full-scale 
replica  of  the  airplane,  or 
set  of  airplanes,  simulated 
with  controls,  equipment, 
observable  cockprt  indna- 
tors,  circuit  breakers,  and 
bulkheads  properly  kx»ted, 
functkxially  accurate  and 
replKating  the  airplane  or 
set  of  airplanes.  The  direc- 
tk>n  of  movement  of  con- 
trols and  switches  must  be 
ktontnal  to  that  in  the  air- 
plane or  set  of  airplanes. 

X 

^ 

X 

Level  3  must  be  representative  of 
a  single  set  of  airplanes,  and 
must  have  navigatkm  controis, 
displays,  and  instrumentatkxi 
as  set  out  in  14  CFR  Pan  91, 
§91.33  for  operatkxi  in  accord- 
ance with  instrument  flight  mles 
(1FR).  Crewmember  seats  must 
afford  the  capability  for  the  oc- 
cupant to  be  able  to  achieve 
the  design  "eye  position"  for 
specjfk;  airplanes,  or  to  approxi- 
mate such  a  positkxi  for  a  ge- 
nerk:  set  of  airplanes. 

For  FlU  purposes,  the  cockptt 
consists  of  all  that  space  for- 
ward o(  a  cross  sectkxi  of  lt>e 
hjselage  at  tfte  most  extreme 
aft  setting  of  the  pitots'  seats  in- 
cluding     additional,      required 

.  crewn>en>ber  duty  stations  and 
those  required  bulkheads  aft  of 
tf>e  pikjt  seats. 

b.  The  F 1 U  must  have  equip- 
ment (i.e.,  instniments,  pan- 
els, systems,  and  controls) 
simulated  suffKiently  for  the 
authorized  training/checking 
events  to  be  accomplished. 
The  installed  equipment, 
must  be  kx»ted  in  a  spa- 
tially correct  configuratton, 
and  may  be  in  a  cockpit  or 
an  open  flight  deck  area. 
ActuatkMi  of  this  equipment 
must  replk^te  the  appro- 
priate function  In  the  air- 
plane. 

c.  Circuit  breakers  must  func- 
tkm  accurately  when  they 
are  involved  in  operating 
procedures  or  malfunctions 
requiring  or  Involving  flight 
crew  response. 

X 
X 

X 

X 

X 
X 

X 

Level  2  must  be  representative  of 
a  single  set  of  airplanes. 

Level  6  devwes  must  have  In- 
stalled circuit  breakers  properly 
k«ated  in  the  FTD  cockpit. 

• 

3.  Programming: 

a.  The  HU  must  provWe  the 
proper  effect  of  aero- 
dynamte  changes  for  the 
combinatnns  of  drag  and 
thmst  normally  encountered 
in  flight.  This  must  include 
the  effect  of  change  in  air- 
plane attitude,  thmst,  drag, 
altitude,  temperature,  and 
configuratkxi. 

X 

X 

X 

X 

Levels  3  and  6  additkxwHy  re- 
quire the  effects  of  change  in 
gross  weight  and  center  of 
gravity.  Levels  2,  3,  and  5  re- 
quire only  generic  aerodynamw 
programming. 

# 

b.  The  rra  must  have  the 
computer  (analog  or  digital) 
capability  (i.e.,  capacity,  ac- 
curacy, resolution,  and  dy- 
namte  response)  needed  to 
meet  the  qualification  level 
sought. 

X 

X 

X 

X 

X 

• 

- 
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tABLE  OF  Minimum  Flight  Training  Device  Requirements  Information— Continued 


ISS 

1 

8 
6 


25 


:!002 


OPS  Requirement 

FTD  level 

Additional  details 

Notes 

General  FTD  Standards 

1 

2 

3 

4 

5 

6 

c.   The   FTD   hardware   and 
programming  must  be  up- 
dated within  6   months  of 
any   airplane   modifications 
or  data   releases   (or  any 
such   modification  or  data 
releases  applicable  to  the 
set    of    airplanes)    unless, 
with  prior  coordination,  the 
NSPM  authorizes  othenwise. 

X 

X 

X 

X 

X 

- 

d.  Relative  responses  of  the 
cockpit     instruments     (and 
the  visual  and  motion  sys- 
tems, if  installed  and  train- 
ing,   testing,    or    checking 
credits   are   being   sought) 
must  be  coupled  closely  to 
provide  integrated  sensory 
cues.  The  instruments  (and 
the  visual  and  motion  sys- 
tems, if  installed,  and  train- 
ing,   testing,    or    checking 
,    credits   are   being   sought) 
_      must    respond    to    abrupt 
input  at  the  pilot's  position 
within  the  allotted  time,  but 
not  before  the  time,  when 
the  airplane  or  set  of  air- 
planes     would  '    respond 
under  the  same  conditions. 
If  a  visual   system   is   in- 
stalled and  training,  testing, 
or    checking    credits    are 
sought,    the    visual    scene 
changes  from  steady  state 
disturt)ance     must     occur 
within  the  appropriate  sys- 
tem dynamic  response  limit 
but  not  before  the  instru- 
ment response  (and  not  be- 
'fore    the    motion    system 
onset  if  a  motion  system  is 
installed). 

X 

X 

X 

X 

A  demonstration  is  required  and 
must  simultaneously  record:  the 
analog  output  from  the  pilot's 
control  column,  wheel,  and  ped- 
als; and  the  output  signal  to  the 
pilot's  attitude  indk^tor.  These 
recordings  must  be  compared 
to  airplane  response  data  in  the 
following  configurations:  takeoff, 
cruise,  and  approach  or  land- 
ing. The  results  must  be  re- 
corded in  the  QTG.  Additionally, 
if  a  visual  system  is  installed 
and  training,  testing,  or  check- 
ing credits  are  sought,  the  out- 
put signal  to  the  visual  system 
display  (including  visual  system 
analog    delays    must    be    re- 
corded); and  if  a  motion  system 
is  installed  and  training,  testing, 
or  checking  credits  are  sought, 
the    output   from    an    acceler- 
ometer  attached  to  the  motion 
system  platform  located  at  an 
acceptable  location  near  the  pi- 
lots' seats  is  also  required. 

- 

4.  Equipment  Operation: 

- 

- 

a.  All  relevant  instrument  indi- 
cations involved  in  the  sim- 
ulation of  the  airplane  (or 
set  of  airplanes)  must  auto- 
matically respond  to  control 
movement  or  external  dis- 
tuctances  to  the  simulated 
airplane  or  set  of  airplanes; 
e.g.,  turtxjience  or  winds. 

X 

X 

X 

X 

- 

b.  Navigation  ec 
be    installed 
within  the  toll 
cable  for  the  i 
of  airplanes. 

uipment  must 

and    operate 

»rances  appli- 

lirplane  or  set 

X 

X 

X 

X 

Levels  2  and  5  need  have  only 
that  navigation  equipment  nec- 
essary to  fly  an  instrument  ap- 
proach. Levels  3  and  6  must 
akso     include     communk»tion 
equipment  (inter-phone  and  air/ 
ground)  like  that  in  the  airplane, 
or  set  of  airplanes,  and,  if  ap- 
propnate  to  the  operation  being 
conducted,    an   oxygen    mask 
microphone  system. 

Table  of  Minimum  Flight  Training  Device  Requirements  Information— Continued 

■3 

OPS  Requirenrwnt 

FTD  level 

Additional  details 

Notes 

General  FTD  Standards 

1 

2 

3 

4 

5 

6 

c.  Installed  systems  must  sim- 
ulate the  applk»ble  airplane 
(or  set  of  airplanes)  system 
operatkxi,     both    on    the 
ground    and    in    flight.    At 
least  one  airplane  system 
must  be  represented.  Sys- 
tems must  be  operative  to 
the  extent  that  applk^ble 
normal,      abnormal,      and 
emergency  operating  proce- 
dures included  in  the  spon- 
sor's training  programs  can 
be  accomplished. 

X 

X 

X 

X 

X 

Level  6  must  simulate  all  appUca- 
ble  airplane  flight,   navigatkMi, 
and  systems  operatkxi.  Level  3 
must  have  flight  and  naviga- 
tkxwl  controls,  displays,  and  in- 
strumentatton  for  powered  air- 
craft    as     set     out     in     part 
91  ,§91. 205  for  IFR  operation. 
Levels  2  and  5  must  have  func- 
tkmal    flight    and    navigational 
controls,   displays,   and  instru- 
mentatkMi. 

/ 

d.   The   lighting   environment 
for  panels  and  instruments 
must  be  suffnient  for  the 
operatkxi  being  conducted. 

X 

X 

X 

X 

X 

e.  The  FTD  must  provide  con- 
trol forces  and  control  travel 
that  correspond  to  the  rep- 
lk»ted  airplane,  or  set  of 
airplanes.    Control    forces 
must    react    in    the    same 
manner  as  in  ttie  airplane, 
or  set  of  airplanes,  under 
the  same  flight  conditkKis. 

X 

X 

^ 

f.  The  FTD  must  provkJe  con- 
trol forces  and  control  travel 
of    suffkaent    precision    to 
manually  fly  an  instmment 
approach.      The      control 
forces   must   react   in   the 
same  manner  as  in  tfte  air- 
plane, or  set  of  airplanes, 
under  the  sanrw  flight  condi- 
tions. 

X 

X 

5.  Instructor  or  Evaluator  Facilities: 

a.   In  additkxi   to  the  flight 
crewmember  stations,  suit- 
able seating  an^ngenr)ents 
for  an  instructor/check  air- 
man   and    FAA    Inspector 
must  be  available.  These 
seats    must   provkJe   ade- 
quate     view      of      crew- 
nrtember's  panel(s). 

* 

X 

X 

X 

X 

X 

These  seats  need  not  be  a  replKa 

of  an  aircraft  seat  and  may  be 
as  simple  as  an  offk»  chair 
placed  in  an  appropnate  posi- 
tk>n. 

4 

b.  The  FTD  must  have  in- 
structor controls  that  permit. 
activatk>n  of  normal,  abnor- 
mal, and  emergency  condi- 
tnns,   as   may  be  appro- 
priate.     Once      activated, 
proper    system    operation 
must    result   from    system 
managenrtent  by  the  crew 
and  not  require  input  from 
the  instructor  controls. 

X 

X 

X 

X 

X 

• 

6.  Motk>n  System: 

Ml 
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Table  of  Minimum  Flight  Training  Device  Requirements  Information— Continued 


OPS  Requirement 

FTD  level 

Additional  details 

Notes 

General  FTD  Standards 

1 

2 

3 

4 

5 

6 

a.  The  FTD  may  have  a  mo- 
tion system;  if  desired,  al- 
though it  is  not  required. 

X 

X 

X 

X 

X 

If  installed,  the  motion  system  op- 
.  eration  may  not  be  distracting. 
The  motion  system  standards 
set  out  in  OPS  FAA-S-120- 
40C  for  at  least  Level  A  simula- 
tors is  acceptable. 

;- 

7.  Visual  System: 

a.  The  1- 1 U  may  have  a  visual 
system;  if  desired,  although 
it  is  not  required.  If  a  visual 
system  is  installed,  it -must 
meet  the  following  criteria: 

(1)  Single    channel, 
uncolimated     dis- 
play is  acceptable 

(2)  Minimum  field  of 
view:   18°  vertical/ 
24°   horizontal   for 
the  pilot  flying . 

(3)  Maximum  paralax 
en-or:  10°  per  pilot 

(4)  Scene    content 
may    not    be    dis- 
tracting 

(5)  Minimum     dis- 
tance from  the  pi- 
lot's   eye    position 

J       to  the  surface  of  a 
direct  view  display 
may   not   be   less 
than   the  distance 
to  any  front  panel 
instrument 

(6)  Minimum  resolu- 
tion of  5  arc-min. 
for  both  computed 
and  displayed  pixel 
size 

(7)  Maximum  latency 
or         through-put 
must    not    exceed 
300  milliseconds 

X 

X 

X 

X 

X 

A  statement  of  capability  is  re- 
quired. A  demonstration  of  la- 
tency or  through-put  is  required. 
Visual  system  standards  set  out 
in  OPS  FAA-S-120-40C,  for  at 
least  Level  A  simulators  is  ac- 
ceptable. However,  if  additional 
authorizations  (training,  testing, 
or  checking  credits)  are  sought 
that  require  the  use  of  a  visual 
system,  these  standards  apply. 

•■ 

8.  Sound  System: 

a.  The  FTD  must  simulate  sig- 
nificant cockpit  sounds  re- 
sulting   from    pilot    actions 
that   correspond   to    those 
heard  in  the  airplane. 

X 

X 

• 

«» 
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Attachment  2  to  Appendix  B  to  Part  60— 
Flight  Training  Device  (FTD)  Obiective  Tests 


1.  General 


Begin  QPS  Requirements 

a.  Test  Requirements     - 

(1)  The  ground  and  flight  tests  required  for 
qualification  are  listed  in  the  following  Table 
of  Objective  Tests.  Computer  generated  FTD 
test  results  must  be  provided  for  each  test.  If 
a  flight  condition  or  operating  condition  is 
required  for  the  test  but  which  does  not 
apply  to  the  airplane  being  simulated  or  to 
the  qualification  level  sought,  it  may  be 
disregarded  (for  example:  an  engine  out 
missed  approach  for  a  single-engine  airplane; 
a  maneuver  using  reverse  thrust  for  an 
airplane  without  reverse  thrust  capability; 
etc.).  Each  test  result  is  compared  against 
Fli^t  Test  Data  described  in  §60.13,  and 
Paragraph  9  of  this  attachment.  (See 
paragraph  l.b,  of  this  attachment  for 
additional  information.)  Although  use  of  a 
driver  program  designed  to  automatically 
accomplish  the  tests  is  authorized,  each  test 
must  be  able  to  be  accomplished  manually 
while  recording  all  appropriate  parameters. 
The  results  must  be  produced  on  a  multi- 
channel recorder,  line  printer,  or  other 
appropriate  recording  device  acceptable  to 
the  NSPM.  Time  histories  are  required  unless 
otherwise  indicated  in  the  Table  of  Objective 
Tests.  All  results  must  be  labeled  using  the 
tolerances  and  units  given. 

(2)  The  Table  of  Objective  Tests  in  this 
attachment  sets  out  the  test  results  required, 
including  the  parameters,  tolerances,  and 
flight  conditions  for  FTD  validation. 
Tolerances  are  provided  for  the  listed  tests 
because  aerodynamic  modeling  and 
acquisition/development  of  reference  data 
are  often  inexact.  All  tolerances  listed  in  the 
following  tables  are  applied  to  FTD 
performance.  When  two  tolerance  values  are 
given  for  a  parameter,  the  less  restrictive  may 
be  used  unless  otherwise  indicated. 

(3)  Certain  tests  included  in  this  appendix 
must  be  supported  with  a  Statement  of 
Compliance  and  Capability  (SOC).  In  the 
following  tabular  listing  of  FTD  tests, 
requirements  for  SOC's  are  indicated  in  the 
"Test  Details"  column. 

(4)  When  operational  or  engineering 
judgment  is  used  in  making  assessments  for 
flight  test  data  applications  for  FTD  validity, 
such  judgment  must  not  be  limited  to  a  single 
parameter.  For  example,  data  that  exhibit 
rapid  variations  of  the  measured  parameters 
may  require  interpolations  or  a  "best  fit"  data 
section.  All  relevant  parameters  related  to  a 


given  maneuver  or  flight  condition  must  be 
provided  to  allow  overall  interpretation. 
When  it  is  difficult  or  impossible  to  match 
FTD  to  airplane  data  throughout  a  time 
history,  differences  must  be  justified  by 
providing  a  comparison  of  other  related 
variables  for  the  condition  being  assessed. 

(5)  It  is  not  sufficient,  nor  is  it  acceptable, 
to  program  the  FTD  so  that  the  aerodynamic 
modeling  is  correct  only  at  the  validation  test 
points.  Unless  noted  otherwise,  tests  must 
represent  airplane  performance  and  handling 
qualities  at  normal  operating  weights  and 
centers  of  gravity  (CG).  If  a  test  is  supported 
by  aircraft  data  at  one  extreme  weight  or  CG, 
another  test  supported  by  aircraft  data  at 
mid-conditions  or  as  close  as  possible  to  the 
other  extreme  is  necessary.  Certain  tests  that 
are  relevant  only  at  one  extreme  CG  or  weight 
condition  need  not  be  repeated  at  the  other 
extreme.  The  results  of  the  tests  for  Levels  3 
and  6  are  expected  to  be  indicative  of  the 
device's  performance  and  handling  qualities 
throughout  the  following: 

(a)  the  airplane  weight  and  CG  envelope; 

(b)  the  operational  envelope;  and 

(c)  varying  atmospheric  ambient  and 
environmental  conditions —  including  the 
extremes  authorized  for  the  respective 
airplane  or  set  of  airplanes. 

(6)  When  comparing  the  parameters  listed 
to  those  of  the  airplane,  sufficient  data  must 
also  be  provided  to  verify  the  correct  flight 
condition  and  airplane  configiu^tion 
changes.  For  example:  to  show  that  control 
force  is  within  ±5  pounds  (2.2  daN)  in  a  static 
stability  test,  data  to  show  the  correct 
airspeed,  power,  thrust  or  torque,  airplane 
configuration,  altitude,  and  other  appropriate 
datum  identification  parameters  must  also  be 
given.  If  comparing  short  period  dynamics, 
normal  acceleration  may  be  used  to  establish 
a  match  to  the  airplane,  but  airspeed, 
altitude,  control  input,  airplane 
configuration,  and  other  appropriate  data 
must  also  be  given.  If  comparing  landing  gear 
change  dynamics,  pitch,  airspeed,  and 
altitude  may  be  used  to  establish  a  match  to 
the  airplane,  but  landing  gear  position  must 
also  be  provided.  All  airspeed  values  must  be 
clearly  annotated  as  to  indicated,  calibrated, 
etc.,  and  like  values  used  for  comparison. 

(7)  The  QTG  provided  by  the  sponsor  must 
describe  clearly  and  distinctly  how  the  FTD 
will  be  set  up  and  operated  for  each  test. 
Overall  integrated  testing  of  the  FTD  must  be 
accomplished  to  assure  that  the  total  FTD 
system  meets  the  prescribed  standards;  i.e.,  it 
is  not  acceptable  to  test  only  each  FTD 
subsystem  independently.  A  manual  test 
procedure  with  explicit  and  detailed  steps  for 
completion  of  each  test  must  also  be 
provided. 

Table  of  Objective  Tests 


(8)  In  those  cases  where  the  objective  test 
results  authorize  a  "snapshot"  result  in  lieu 
of  a  time-history  result,  the  sponsor  must 
ensure  that  a  steady  state  condition  exists 
from  5  seconds  prior  to,  through  2  seconds 
after,  the  instant  of  time  captured  by  the 
"snapshot." 

(9)  For  previously  qualified  FTDs,  the  tests 
and  tolerances  of  this  appendix  may  be  used 
in  subsequent  recurrent  evaluations  for  any 
given  test  providing  the  sponsor  has 
submitted  a  proposed  MQTG  revision  to  the 
NSPM  and  has  received  NSPM  approval. 

(10)  FTDs  are  evaluated  and  qualified  with 
an  engine  model  simulating  the  airplane 
manufacturer's  flight  test  engine.  For 
qualification  of  alternate  engine  models 
(either  variations  of  the  flight  test  engines  or 
other  manufacturer's  engines)  additional  FTD 
tests  with  the  alternate  engine  models  are 
required.  Where  thrust  is  different  by  more 
than  5%  fiom  the  flight  test  engine,  flight  test 
data  from  an  airplane  equipped  with  the 
alternate  engine  is  required.  Where  the 
airplane  manufacturer  certifies  that  the  only 
impact  on  the  FTD  model  is  thrust,  and  that 
other  variables  related  to  the  alternate  engine 
(such  as  drag  and  thrust  vector)  are 
unchanged  or  are  insignificantly  changed, 
additional  FTD  tests  may  be  run  with  the 
same  initial  conditions  using  the  thrust  from 
the  flight  test  data  as  a  driven  parameter  for 
the  alternate  engine  model. 

(11)  Tests  of  handling  qualities  must 
include  validation  of  augmentation  devices. 
FTDs  for  highly  augmented  airplanes  will  be 
validated  both  in  the  unaugmented 
configuration  (or  failure  state  with  the 
maximum  permitted  degradation  in  handling 
qualities)  and  the  augmented  configuration. 
Where  various  levels  of  handling  qualities 
result  from  foilure  states,  validation  of  the 
eff^ect  of  the  failure  is  necessary. 
Requirements  for  testing  will  be  mutually 
agreed  to  between  the  sponsor  and  the  NSPM 
on  a  case-by-case  basis. 

End  QPS  Requirements 


b.  Discussion 

Begin  Information 

(1)  If  relevant  winds  are  present  in  the 
objective  data,  the  wind  vector  (magnitude 
and  direction)  should  be  clearly  noted  as  part 
of  the  data  presentation,  expressed  in 
conventional  terminology,  and  related  to  the 
runway  being  used  for  the  test. 

End  Information 


QPS  requirement 

Test 

Tolerance 

Flight  conditkxis 

Right  training  devwe 

Test  details 

Info 

notes 

1 

2 

3 

4 

5 

6 

2.  Perfonmnce 

a.  Takeoff 

• 
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Table  of  Objective  Tests— Continued 

QPS  requirenient 

Test 

Tolerance 

Rigtit  conditions 

Right  training  device 

Test  details 

Info 

notes 

1 

2 

3 

4 

5 

6 

(1)  Ground  Acceteration 
Time 

±5%  Time  or  ±1  Second  .... 

Ground/Takeoff  

X 

X 

Record  acceleration  time 
for  a  minimum  of  H(l%  of 
the  total  segment  from 
brake  release  to  V,.  Pre- 
liminary aircraft  certifi- 
cation data  may  be  used. 

b.  Climb 

(U  Nomiai  Climb 

13  Kts  Airspeed.  ±5%  or 
±100  FPM  (0.5  Meters/ 
Sec)  Climb  Rate 

AH  Engines  Operating  

'^ 

X 

X 

X 

Record  results  at  nominal 
dimb  speed  and  at  nomi- 
nal altitiide.  Manufactur- 
er's gross  climb  gradient 
may  be  used  for  flight 
test  data.  May  be  a 
snapshot  test  result. 

- 

c.  Gnxind  Deceleration 

(1)  Deceleration  time,  using 
manual  application  of 
wtteel  Brakes;  no  reverse 
tttrust 

±5%  time  or  ±1  Second  

Landing  Dry  Runway  

X 

X 

Record  time  for  at  least 
80%  of  the  segment  from 
initiatnn  of  the  Rejected 
Takeoff  to  fuH  stop. 

(2)  Deceleration  time,  using 
reverse  thrust  and  no 
wheel  brakes 

±5%  time  or  ±1  Second  

Landing  Dry  Runway  

X 

X 

Reconj  time  for  at  least 
80%  of  the  segment  from 
initiation  of  Rejected 
Takeoff  to  full  stop. 

d.  Engines 

(1)  Acceleratnn 

±10%  time 

Approach  or  Landing  

i 

X 

X 

X 

X 

Record  engine  power  (N|, 
Nz,  EPR,  Torque,  etc.) 
from  kfle  to  go-around 
power  for  a  rapki  (slam) 
throttle  movement.  Toler- 
ance of  ±1  second  au- 
thorized for  Levels  2,  3, 
and  5. 

— 

(21  Deceleration      , 

±10%  Time 

Ground/Takeoff  

X 

X 

X 

X 

Record  engine  power  (Ni. 
N2.  EPR,  Torque,  etc.) 
from  Max  T/0  power  to 
90%  decay  of  Max  T/0 
power  for  a  rapkl  (slam) 
throttle  movement.  Toler- 
ance of  ±1%  second  au- 
thorized for  Levels  2,  3, 
and  5. 

3.  Handling  Qualities 

For  FTDs  requiring  Statk:  or  Dynamic  tests  at  the  controls,  special  test  fixtures  will  not  be  required  during  Initial  or  upgrade  evaluatkjns  if  the  sponsor's  QTG/ 
MQTG  shows  both  test  fixture  results  and  the  result  of  an  alternative  nrwthod  during  the  initial  or  upgrade  evaluatkw  wouW  then  satisfy  this  test  requirement.  Con^ 
tact  the  NSPM  for  clarifkation  of  any  issue  regarding  airplanes  with  reversible  controls. 


a.  Static  Control  ClMcfcs 


(IHa)  Column  Position  vs. 
Force  and  Surface  Posi- 
tkxi  Calibration. 


(IHb)  Column  Position  vs 
Force. 


±2  lbs.  (0.9daN)  Breakout, 
±5  lbs.  (2.2  daN)  or 
±10%  Force,  ±2°  Eleva- 
tor. 


±2  lbs.  (0.9daN)  Breakout. 
±5  lbs.  (2.2  daN)  or 
±10%  Force. 


Ground 


Ground 


Record  results  for  an  unin- 
terrupted control  sweep 
to  the  stops.  (CCA:  Posi- 
tion vs.  force  not  required 
if  cockpit  controller  is  in- 
stalled in  the  FTD.). 

Record  results  for  an  unin- 
terrupted control  sweep 
to  the  stops.  (CCA:  Posi- 
tk>n  vs.  force  not  required 
if  cockpit  controller  is  in- 
stalled in  the  FTD.). 
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Table  of  Objective  Tests— Continued 

OPS  requirement 

Flight  training  devk» 

Info 

iMt 

~  TderatKe 

Right  conditkMns 

Test  details 

notes 

1 

2 

3 

.  4 

5 

6 

(2)(a)  Wheel  Position  vs. 

±2  lbs.  (0.9daN)  Breakout. 

Ground  

X 

Record  results  for  an  unin- 

Force and  Suitace  Posi- 

±3lt>s.  (1.34daN)or 

terrupted  control  sweep 

t»n  Calibration. 

±10%  Force,  ±1°  Aileron. 
±27"  Spoiler. 

to  the  stops  (CCA:  Posi- 
tion vs  force  not  required 
if  cockpit  controller  is  in- 
stated in  the  FTD). 

(2)(b)  Wheel  Position  vs. 
Force. 

±2  lbs.  (0.9daN)  Breakout. 
±3  lbs.  (1.3  daN)  or 

Ground  

X 

X 

X 

Record  results  for  an  unin- 

terrupted control  sweep 

±10%  Force. 

to  the  stops  (CCA:  Posi- 
tton  vs  force  not  required 
if  ROCkpM  controller  is  m- 
sialed  in  the  FTD). 

(3Ka)  Pedal  Poeiiion  vs. 

±5  lbs.  (2.2  daN)  Breakout, 

Ground  _.. 

X 

Record  results  for  an  unin- 

Force and  Surface  Posi- 

±5 lbs.  (2.2  daN)  or 

terrupted  control  sweep 

tion  CaNbcaUon. 

±10%  Force,  ±2°  Rudder. 

to  the  stops 

(3)(b)  Pedal  Posilion  vs. 
Force. 

1 ■ 

15  bs.  (2.2  daN)  Breakout. 
15  lbs.  (2.2  daN)  or 

Ground  

X 

X 

X 

Record  resuRs  for  an  unin- 

terrupted control  sweep 

110%  Force. 

to  the  stops. 

(4)  Nosewheel  Steering 
Force. 

12  lbs.  (0.9  daN)  Breakout. 
13  lbs.  (1.3  daN)  or 

Ground  

N. 

X 

X 

110%  Force. 

(5)  Rudder  Pedal  Steering 
Calibratkxi. 

12*  Noswheel  Angle  

Ground             

X 

X 

(6)  Pitch  Trim  Calibratkjn 
IndKator  vs.  Computed. 

10.5"  of  Computed  Trim 
Angle. 

Ground  

X 

(7)  Alignment  of  Power 
Lever  (or  Cross  Shaft 

±5°  of  Power  Lever  Angle 
or  Cross  Shaft  Angle  or 

Ground  

X 

Requires  recordirtg  for  al 

engines  No  simulator 

Angle)  vs  Selected  En- 

Equivalent 

throttle  position  may  be 

gine  Parameter  (e.g.. 

more  ttian  5°  (in  eittier     '^ 

EPR,  NI,  Torque.  Mani- 

direction) from  tt>e  air- 

fold Pressure,  etc.). 

. 

• 

plane  throttle  positkxi 
Also,  no  sinHilator  throMe 
position  may  differ  from 
any  other  simulator  throt- 
tle positkxi  by  more  ttian 
5°.  Where  power  levers 
do  ncA  have  angular  trav- 
el, a  tolerance  of  1 0.8  in 

f 

(2  cm)  applies  In  the 
case  of  propeller  pow- 
ered airplanes,  if  a  pro- 
peller lever  Is  present,  II 
must  also  be  checked. 
May  be  a  serious  of 

, 

snapshot  test  results. 

(8)  Brake  Pedal  Positkm 

12°  Pedal  Positkxi.  ±5  lbs. 

Ground  

X 

X 

Two  data  points  are  re- 

vs. Force. 

(2.2  daN)  or  10%  Force. 

■ 

quired  (zero  and  max- 
imum deflection).  Conv 
puter  output  results  may 
be  used  to  show  compli- 
anoe. 

b.  Longitudinal 

(1)  Power  Change  Force  ... 

±5  lbs.  (2.2  daN)  or  ±20% 
Force. 

Cruise  or  Approach 

i 

X 

X 

X 

X 

May  be  a  series  of  snap- 
shot test  results.  Power 
change  dynamics  wM  be 
accepted.  (CCA:  Ts«  in 

Normal  and  Non-normal 
control  state). 

(2)  Flap/slat  Change  Force 

15  lbs.  (2.2  daN)  or  120% 
Force. 

Takaoff  and  Approach  

X 

X 

X 

X 

May  be  a  series  of  snap- 
shot test  results  Flap 
cttange  dynamics  will  bS 
accepted  (CCA:  Test  in 
l^onnal  and  Non-normal 
control  stale). 

60390  Federal  Register /Vol.  67,  No.  186  /  Wednesday ,  September  25,  2002  /  Proposed  Rules 


-- 

Table  of  Objective  Tests— Continued 

OPS  requirement 

Test 

Tolerance 

Right  conditions 

Flight  training  devne 
level 

Test  details 

Info 
notes 

1 

2 

3 

4 

5 

6 

(3)  Gear  Change  Force 

1 

±5  lbs.  (2.2  daN)  or  ±20% 
Force. 

Takeoff  and  Approach  

X 

X 

X 

X 

May  be  a  series  of  snap- 
shot test  results.  Gear 
cfiange  dynamns  will  be 
accepted.  (CCA:  Test  in 
Nomial  and  Non-nomtal 
control  state). 

(4)  Gear  and  Flap  Oper- 
ating Tunes. 

±3  Seconds  or  ±10%  of 
Time. 

Takeoff  and  Approach  

X 

X 

X 

X 

(5)  Longitudinal  Trim 

±1°  Pitcti  Control  (Stab  and 
Elevator);  ±r  Pitcti 
Angle,  ±2%  Net  Thnjst  or 
equivalent  in  Cruise;  ±5% 
Net  Thrust,  or  equivalent 
in  Approach  and  Landing. 

Cnjise,  Approach,  Landing 

X 

X 

X 

X 

May  be  a  series  of  snap- 
shot test  results.  Levels 
2,3,  and  5  may  use 
equivalent  stick  and  trim 
controllers  in  lieu  of  sta- 
bilizer and  elevator. 
(CCA:  Test  in  Nonnal 
arxj  fton-normal  control 
state). 

(6)  Longitudinal  Maneu- 
vering Stat)ility  (Stick 
Force/g). 

±5lbs.  (2.2.  daN)or±10% 
Column  Force  or  Equiva- 
lent Surface  position. 

Cnjise.  Approach,  Landing 

• 

X 

May  be  a  series  of  snap- 
shot test  results.  Force  or 
surface  deflection  must 
be  in  the  correct  direc- 
tion. (CCA:  Test  in  Nor- 
mal and  Non-normal  con- 
trol state). 

(7)  Longitudinal  Static  St 
bliity. 

B- 

±5  lbs.  (2.2  daN)  or  ±10% 
Column  Force  or  Equiva- 
lent Surface  position. 

Approach 

X 

X 

X 

X 

May  t>e  a  series  of  snap- 
shot test  results.  Levels 
2,3,  and  5  must  exhibit 
positive  static  stability, 
but  need  not  comply  with 
tt)e  numerical  tolerance. 
(CCA:  Test  f»tonnal  and 
Non-normal  control  state). 

(8)  StaN  Warning  (actuation 
of  stall  warning  device). 

±3  Kts  Airspeed.  ±2°  Banl( 

Second  Segment  CKmb 
and  Approach  or  Landing. 

X 

X 

X 

X 

(9)(a)  Pfiugoid  Dynamics 

... 

±10%  of  Period,  ±10%  of 
Time  to  1/2  Amplitude  or 
±.02  of  Damping  Ratio 

Cniise 

- 

- 

X 

Results  must  include 
whichever  Is  less  of  the 
folk>wing:  Three  (3)  full 
cycles  (6  overshoots 
after  the  input  is  com- 
pleted), or  the  number  of 
cycles  sufficient  to  deter- 
mine time  to  '/i  or  double 
amplitude.  (CCA:  Test  in 
Normal  and  Non-normal 
control  state.). 

(9Mb)  PtMjgoKl  Dynamics  ... 

±10%  of  Period  with  Rep- 
resentative Damping. 

Cruise    

X 

X 

X 

CCA:  Test  in  Normal  and 

(10)  Short  Period  Dynamics 

±1.5°  Pitch  or  ±2°/secP«ch 
Rate,  ±0.1  Og  Nonnal  Ac- 
celeration. 

Cruise     

- 

X 

CCA:  Test  in  Nonnal  and 
Non-nonnal  control  state. 

c.  Lateral  Directional 

(1)  Ron  Response 

±10%  or  ±2«/8ec  RoH  Rate 

Cnjise  and  Approach  or 
Landing. 

X 

X 

X 

X 

(2)  Response  to  Roll  Con- 
troHer  Step  Input.   , 

±10%or±2'/secRollRate 

Approach  or  Landing  . 

- 

X 

X 

CCA:  Test  in  Nonnal  and 
Non-normal  control  stale. 

(3)(a)  Spiral  Stability  

Cruise 

X 

X 

CCA  Test  in  Normal  and 
Non-nonnal  control  state. 

. 

{3m  Spiral  Stability 

Correct  Trend,  and  ±3°  of 
Bank  Angle  or  ±10%  at 
20  sec. 

Cmise 

X 

X 

Data  averaged  from  dirac- 
tkm  may  be  used.  (CCA: 
Test  in  Normal  and  Non- 
nonnal  control  stale.). 

- 
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OPS  iei|uirement 

Tarn 

Totoianos 

Flight  oonditnns 

Flight  training  device 

I9V0I 

Test  details 

Info 

notes 

1 

2 

3 

4 

s 

6 

(4)(a)  Rudder  Response  .... 

i2«/sac.  or  ±10%  Yaw  Rate 
or  ±10%  Rate  of  Heading 
Change  for  smaU  pitch 
attitudes. 

V 

^ 

X 

CCA  Test  in  Nonnal  and 
Non-nonnal  control  state. 
May  be  deMad  If  njdder 
input  and  response  is 
shown  in  Dutch  nil  test 

(4)(b)  Rudder  Response  .... 

Yaw  Rate  i2*/sec.  Bank 
Angle  ±3*. 

Approach  or  Landing  

X 

X 

X 

May  be  rol  reaponsa  to  a 
given  rudder  deflection. 
(CCA  Teat  m  Nonnal 

(5Ka)  Dutch  Rol.  Yaw 
Damper  Off. 

(1)  ±10%  of  Period 
(2a)±10%  or  Time  to  ^/& 
AmpMude  or  Double  Am- 
pMude.  or  (2b)  ±.02  of 
Damping  Ratto. 

Cnjise,  and  Approach  or 
LarxSng. 

- 

X 

Record  reauRs  for  at  least  6 
cydas  with  stabiWy  aug- 
mentation off.  (CCA  Test 
In  Nonnal  and  Non-nor- 
mal control  state). 

*" 

(SHb)  Dutch  Ron,  Yaw 
Damper  OR. 

±10%  of  Period  WHh  Cor- 
rect Trend  and  Number 
of  Cycles. 

Cnjise.  and  Approach  or 
Landing. 

X 

CCA  Teat  m  Nonnal  and 
Non-nonnal  control  stale. 

(6)  Steady  State  Sidesflp  ... 

For  given  nidder  position; 
±2"  Bank,  ±1°  Sideslip. 
±10%  w  ±2°  Aileron. 
±10%  or  ±5°  Spoiler  or 
Equivalent  Wheel  Posi- 
tkx)  or  Force. 

Approach  or  LandKig  

X 

X 

X 

X 

May  be  a  series  of  snap- 
shot  test  results.  Pro- 
pefler  driven  airplanes 
must  test  in  each  direc- 
tkm. 

• 

4.  Control  Dynamics 
Begin  Information 

a.  The  characteristics  of  an  airplane  flight 
control  system  have  a  major  effect  on  the 
handling  qualities.  A  significant 
consideration  in  pilot  acceptability  of  an 
airplane  is  the  "feel"  provided  through  the 
cockpit  controls.  Considerable  effort  is 
expended  on  airplane  feel  system  design  in 
order  to  deliver  a  system  with  which  pilots 
will  be  comfortable  and  consider  the  airplane 
desirable  to  fly.  In  order  for  a  simulator  to  be 
representative,  it  too  must  present  the  pilot 
with  the  proper  feel;  that  of  the  respective 
airplane.  Aircraft  control  feel  dynamics  shall 
duplicate  the  airplane  simulated.  This  shall 
be  determined  by  comparing  a  recording  of 
the  control  feel  dynamics  of  the  simulator  to 
airplane  measurements  in  the  takeoff,  cruise, 
and  landing  configuration." 

b.  Recordings  such  as  free  response  to  an 
impulse  or  step  function  are  classically  used 
to  estimate  the  dynamic  properties  of 
electromechanical  systems.  In  any  case,  it  is 
only  possible  to  estimate  the  dynamic 
properties  as  a  result  of  only  being  able  to 
estimate  true  inputs  and  responses. 
Therefore,  it  is  imperative  that  the  best 
possible  data  be  collected  since  close 
matching  of  the  simulator  control  loading 
system  to  the  airplane  systems  is  essential. 
The  required  control  feel  dynamic  tests  are 
descrilwd  in  2.b.  of  this  attachment.  For 
initial  and  upgrade  evaluations,  it  is  required 
that  control  dynamic  characteristics  be 
measured  at  and  recorded  directly  from  the 
cockpit  controls.  This  procedure  is  usually 
accomplished  by  measuring  the  h«e  response 
of  the  controls  using  a  step  or  pulse  input  to 


excite  the  system.  The  procedure  must  be 
accomplished  in  takeoff,  cruise,  and  landing 
flight  conditions  and  configurations. 

c.  For  airplanes  with  irreversible  control 
systems,  measurements  may  be  obtained  on 
the  ground  if  proper  pitot-static  inputs  are 
provided  to  represent  airspeeds  typical  of 
those  encountered  in  flight.  Likewise,  it  may 
be  shown  that  for  some  airplanes,  takeoff, 
cruise,  and  landing  configiirations  have  like 
effiects.  Thus,  one  may  suffice  for  another.  If 
either  or  both  considerations  apply, 
engineering  validation  or  airplane 
manufacturer  rationale  must  be  submitted  as 
justification  for  ground  tests  or  for 
eliminating  a  configuration.  For  simulators 
requiring  static  and  dynamic  tests  at  the 
controls,  special  test  fixtures  will  not  be 
required  during  initial  and  upgrade 
evaluations  if  the  sponsor's  QTG  shows  both 
test  fixture  results  and  the  results  of  an 
alternative  approach,  such  as  computer  plots 
that  were  produced  concurrently  and  show 
satisfactory  agreement.  Repeat  of  the 
alternative  method  during  the  initial 
f  valuation  would  thm  satisfy  this  test 
requirement. 

(1)  Control  Dynamics  Evaluations.  The 
dynamic  properties  of  control  systems  are 
often  stated  in  terms  of  frequency,  damping, 
and  a  number  of  other  classical 
measurements  that  can  be  found  in  texts  on 
control  systems.  In  order  to  establish  a 
consistent  means  of  validating  test  results  for 
simulator  control  loading,  criteria  are  needed 
that  vdll  clearly  define  the  interpretation  of 
the  measurements  and  the  tolerances  to  be 
applied.  Criteria  are  needed  for  both  the 
underdamped  system  and  the  overdamped 
system,  including  the  critically  damped  case. 
In  the  case  of  an  underdamped  system  with 


very  light  damping,  the  system  may  be 
quantified  in  terms  of  frequency  and 
damping.  In  critically  damped  or 
overdamped  systems,  the  frequency  and 
damping  is  not  readily  measured  from  a 
response  time  history.  Therefore,  some  other 
measurement  must  be  used. 

(2)  Tests  to  verify  that  control  feel 
dynamics  represent  the  airplane  must  show 
that  the  dynamic  damping  cycles  (free 
response  of  the  control)  match  that  of  the 
airplane  within  specified  tolerances.  The 
method  of  evaluating  the  response  and  the 
tolerance  to  be  applied  are  described  below 
for  the  underdamped  and  critically  damped 


d.  Tolerances.  (1)  Underdamped  Response, 
(a)  Two  measurements  are  required  for  the 
period,  the  time  to  first  zero  crossing  (in  case 
a  rate  limit  is  present)  and  the  subsequent 
frequency  of  oscillation.  It  is  necessary  to 
measure  cycles  on  an  individual  basis  in  case 
there  are  nonuniform  prariods  in  the 
resfKjnse.  Each  period  will  be  independently 
compared  to  the  respective  jieriod  of  the 
airplane  control  system  and,  consequently, 
will  enjoy  the  full  tolerance  specified  for  that 
period. 

(b)  The  damping  tolerance  will  be  applied 
to  overshoots  on  an  individual  basis.  Care 
must  be  taken  when  applying  the  tolerance 
to  small  overshoots  since  the  significance  of 
such  overshoots  becomes  questionable.  Only 
those  overshoots  larger  than  5  percent  of  the 
total  initial  displacement  will  be  considered 
significant.  The  residual  band,  labeled  T(AJ 
on  Figure  1  of  this  attachment  is  ±5  percent 
of  the  initial  displacement  amplitude  A<i  from 
the  steady  state  value  of  the  oscillation. 
Oscillations  within  the  residual  band  are 
considered  insignificant.  When  comparing 
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simulator  data  to  airplane  data,  the  process 
would  begin  by  overlaying  or  aligning  the 
simulator  and  airplane  steady  state  values 
and  then  comparing  amplitudes  of  oscillation 
peaks,  the  time  of  the  first  zero  crossing,  and 
individual  periods  of  oscillation.  To  be 
satisfactory,  the  simulator  must  show  the 
same  number  of  significant  overshoots  to 


within  one  when  compared  against  the 
airplane  data.  This  procedure  for  evaluating 
the  response  is  illustrated  in  Figure  1  of  this 
attachment. 

(2)  Critically  Damped  and  Overdamped 
Response.  Due  to  the  natiire  of  critically 
damped  responses  (no  overshoots),  the  time 
to  reach  90  percent  of  the  steady  state 


(neutral  point)  value  must  be  the  same  as  the 
airplane  within  ±10  percent.  The  simulator 
response  must  be  critically  damped  also. 
Figure  2  of  this  attachment  illustrates  the 
procedure. 
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FIGURE  1.  UNDER-DAMPED  STEP  RESPONSES 
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ATTACHMENT  2  TO  APPENDIX  B  TO  PART  60— 
FIGURE  2.  CRITICALLY-DAMPED  STEP  RESPONSE 


BNJJNG  CODE  4»1»-13-C 


Begin  Infbrmatioii . 

(3)(a)  The  following  summarizes  the 
tolerances,  T,  for  an  illustration  of  the 
referenced  measurements  (See  Figures  1  and 
2  of  this  attachment) 

T(Po)±10%ofPo 

T(P,)±20%ofPi 

T(A)  ±10%  of  Ai ,  ±20%  of  Subsequent  Peaks 

T(Ad)  ±10%  of  Ad  =  Residual  Band 

Overshoots  ±1 

(b)  In  the  event  the  number  of  cycles 
completed  outside  of  the  residual  band,  and 
thereby  significant,  exceeds  the  number 
depicted  in  figure  1  of  this  attachment,  the 
followring  tolerances  (T)  will  apply: 
T(P„)  ±10%(n+l)%  of  P„,  where  "n"  is  the 
next  in  sequence. 

e.  Alternative  Method  for  Control 
Dynamics.  (1)  An  alternative  means  for 
dealing  with  control  dynamics  applies  to 
airplanes  with  hydraulically  powered  flight 
controls  and  artificial  feel  systems.  Instead  of 
free  response  measurements,  the  system 
would  be  validated  by  measurements  of  • 
control  force  and  rate  of  movement. 

(2)  For  each  axis  of  pitch,  roll,  and  yaw, 
the  control  shall  be  forced  to  its  maximum 
extreme  position  for  the  following  distinct 
rates.  These  tests  shall  be  conducted  at 
typical  taxi,  takeoff,  cruise,  and  landing 
conditions. 

(a)  Static  Test — Slowly  move  the  control 
such  that  approximately  100  seconds  are 
required  to  achieve  a  full  sweep.  A  full 
sweep  is  defined  as  movement  of  the 
controller  from  neutral  to  the  stop,  usually  aft 
or  right  stop,  then  to  the  opposite  stop,  then 
to  the  neutral  position. 

(b)  Slow  Dynamic  Test — Achieve  a  full 
sweep  in  approximately  10  seconds. 


(c)  Fast  Dynamic  Test — Achieve  a  full 
sweep  in  approximately  4  seconds. 

Note:  Dynamic  sweeps  may  be  limited  to 
forces  not  exceeding  100  lb. 

f.  Tolerances. 

(1)  Static  Test— Items  2.a.(l)  (2)  and  (3)  of 
this  appendix. 

(2)  Dynamic  Test — 2  lb.  or  10  percent  on 
dynamic  increment  above  static  test. 

g.  The  FAA  is  open  to  alternative  means 
such  as  the  one  described  above.  Such 
alternatives,  however,  would  have  to  be 
justified  and  found  appropriate  to  the 
application.  For  example,  the  method 
described  here  may  not  apply  to  all 
manufacturers'  systems  and  certainly  not  to 
airplanes  with  reversible  control  systems. 
Hence,  each  case  must  be  considered  on  its 
own  merit  on  an  ad  hoc  basis.  If  the  FAA 
finds  that  alternative  methods  do  not  result 
in  satisfactory  simulator  performance,  then 
more  conventionally  accepted  methods  must 
be  used. 

End  Information 


5.  Altamative  Objective  DaU  for  FTD  Levels 
2,  3,  add  5 


Begin  (^S  Requirements 

a.  This  paragraph  5  (including  the 
following  tables)  is  relevant  only  to  FTD 
Levels  2,  3,  and  5  and  is  provided  due  to  the 
fact  that  these  levels  are  required  to  perform 
and  handle  similarly  to  a  set  of  airplanes 
having  similar  performance  (normal 
airspeed/altitude  operating  envelope),  that 
have  similar  handling  characteristics,  and 
have  the  same  number  and  type  of 
propulsion  systems  (engines). 


b.  The  following  tables  reflect  the 
performance  range  typical  for  the  stated  set 
of  airplanes  and  may  be  used  without  having 
to  acquire  flight  test  data  or  gather  validation 
data  from  any  other  source.  However,  if  the 
performance  of  the  device  does  not  fall 
within  the  established  range  (according  to  the ' 
following  tables)  for  a  specific  table  entry, 
and  the  sponsor  has  airplane  flight  test  data, 
acceptable  to  the  NSPM,  that  matches  the 
performance  of  the  device  within  the 
tolerances  established  in  the  Table  of 
Objective  Tests,  this  flight  test  data  may  be 

(Used  for  that  specific  table  entry  requirement. 
The  reader  is  reminded  that  Level  3  devices 
require  testing  in  more  areas  than  Level  2  and 
Level  5  devices.  Therefore,  as  the  following 
tables  contain  information  for  all  three  FTD 
levels,  some  of  the  data  in  these  tables  may 
not  be  pertinent  to  a  Level  2  or  Level  5  FTD. 

c.  The  following  applies  to  those  wishing 
to  pursue  this  alternative  approach: 

(1)  The  sponsor  will  submit  a  complete 
QTG  including  the  following: 

(a)  If  this  alternate  source  of  data  method 
is  used,  recordings  that  demonstrate  that  the 
performance  of  the  FTD  is  within  the 
allowable  performance  range. 

(b)  Results  from  the  objective  tests 
appropriate  to  the  level  of  qualification 
sought. 

(2)  The  QTG  test  resulu  must  include  all 
appropriate  parameters  for  which  tolerances 
are  established  in  the  Table  of  Objective 
Tests,  and  must  include  all  relevant 
information  concerning  the  conditions  under 
which  the  test  was  conducted;  e.g.,  gross 
weight,  center  of  gravity,  airspeed,  power 
setting,  altitude  (climbing,  descending,  or 
level),  temperature,  configuration,  and  any 
other  parameter  that  would  have  an  impact 
on  the  conduct  of  the  test. 

(3)  One  reviewed  and  accepted  by  the 
NSPM,  these  test  results  are  Uie  validation 
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data  against  which  the  initial  and  all 
subsequent  recurrent  evaluations  will  be 
compared.  These  subsequent  evaluations  will 
use  the  tolerances  listed  in  the  Table  of 
Objective  Tests. 

(4)  Subjective  testing  of  the  device  must  be 
performed  to  determine  that  the  device 
performs  and  handles  acceptably  like  an 
airplane  within  the  appropriate  set  of 
airplanes. 

End  QPS  Requirements 


Begin  Information 

d.  The  alternative  source  data  contained  in 
the  following  tables  have  been  derived  from 
a  consensus  of  aviation  professionals, 
including  simulator  and  flight  training  device 
manufacturers;  pilots  and  instructors  familiar 
with  the  various  sets  of  airplanes,  and 
airplane  manufacturer's  representatives  for 
airplanes  fitting  the  appropriate  set  of 
airplanes. 

e.  The  reader  is  encouraged  to  consult  the 
Airplane  Flight  Simulator  Evaluation 


Handbook,  Volumes  I  and  II,  published  by 
the  Royal  Aeronautical  Society,  London,  UK, 
in  February  1995  and  July  1996,  respectively, 
and  FAA  Advisory  Circulars  (AC)  25-7, 
Flight  Test  Guide  for  Certification  of 
Transport  Category  Airplanes,  and  (AC)  23- 
^A,  Flight  Test  Guide  for  Certification  of  Part 
23  Airplanes,  for  references  and  examples 
regarding  flight  testing  requirements  and 
techniques. 

End  Information 


Table  of  Alternative  Source  Data  FTD  Levels  2,  3,  and  5 

[Small,  Single  Engine  (Reciprocating)  Airplane] 


QPS  REQUIREMENT 


Applicable  Test  and  Test  Number 


2.  Performance 

a.  Takeoff 

(1)  Ground  acceleration  time;  brake  release  to  liftoff  Speed 

b.  Climb 

(1)  Normal  climb  with  nominal  gross  weight,  at  best  rate-of-climb 
airspeed. 

c.  Ground  Deceieratmn 

(1)  Deceleration  time  from  60  knots  to  zero;  witti  a  nominal  gross 
weight;  using  wheel  brakes  on  a  dry  runway. 

d.  Engines 

(1)  Acceleration;  idle  to  takeoff  power 

(2)  Deceleration;  takeoff  power  to  idle 

3.  Handling  Qualities 

a.  Statk:  Control  Checks 

(1)(b)  Column  position  vs.  force 

I 
(2)(b)  Wheel  positkjn  vs.  force 

(3)(b)  Pedal  position  vs.  force 

(4)  Nosewheel  steering  foroe  


(5)  Rudder  pedal  steering  calibration  with  full  rudder  pedal  travel  ... 
-  (8)  Brake  pedal  position  vs.  force;  at  maximum  pedal  deflection  .... 
Longitudinal 

(1)  Power  change  force. 

(a)  Trim  for  straight  and  level  flight  at  80%  of  normal  cmise 
airspeed  with  necessary  power.  Reduce  power  to  flight  idle. 
Do  not  change  trim  or  configuration.  After  stabilized,  record 
column  force  necessary  to  maintain  original  airspeed. 

OR 

(b)  Trim  for  straight  and  level  flight  at  80%  of  normal  cruise 
airspeed  with  necessary  power.  Add  power  to  maximum 
setting.  Do  not  change  trim  or  configuration.  After  stabilized, 
record  column  force  necessary  to  maintain  original  airspeed. 

(2)  Flap/slat  change  force 

(a)  Trim  for  straight  and  level  flight  with  flaps  fully  retracted  at 
a  constant  airspeed  within  the  flaps-extended  airspeed 
range.  Do  not  adjust  trim  or  power.  Extend  ttie  flaps  to  50% 
of  full  flap  travel.  After  stabilized,  record  stick  force  nec- 
essary to  maintain  original  airspeed. 

OR 

(b)  Trim  for  straight  and  level  flight  with  flaps  extended  to  50% 
of  full  flap  travel,  at  a  constant  airspeed  within  ttie  flaps-ex- 
tended airspeed  range.  Do  not  adjust  trim  or  power.  Retract 
ttie  flaps  to  zero.  After  stabilized,  record  stick  force  nec- 

^  essary  to  maintain  original  airspeed. 

(3)  Gear.change  force 


Authorized  Perfomiance  Range 


20-30  Seconds. 

Climb  rate  =  500-1200  fpm  (2.5-6  m/sec). 

5-15  Seconds. 


2-4  Seconds. 
2-4  SecoTKJs. 


Plot  of  Column  Position  vs.  Force  must  fall  within  the  shaded  areas 
shown  in  Figure  3  of  this  attachment  (Small,  Single  Engine  Air- 
planes). 

Plot  of  Wheel  Positton  vs.  Force  must  fall  within  ttie  shaded  areas 
shown  in  Figure  3a  of  this  attachment  (Small,  Single  Engine  Air- 
planes). 

Plot  of  Rudder  Pedal  Position  vs.  Force  must  fall  within  the  shaded 
areas  shown  in  Figure  3b  of  this  attachment  (Small,  Single  Engine 
Airplanes).  - 

Plot  of  Rudder  Pedal  Position  vs.  Force  must  fall  within  the  shaded 
areas  shown  In  Figure  3b  of  this  attachment  (Small,  Single  Engine 
Airplanes). 

10-30  degrees  of  nosewheel  angle,  both  skies  of  neutral. 

30-100  lbs  (13.2-44  daN)  of  force. 


(a)  5-15  lbs  (2.2-6.6  daN)  of  force  (Pull). 


(b)  5-15  lbs  (2.2-6.6  daN)  of  force  (Push). 


(a)  5-15  lbs  (2.2-6.6  daN)  of  force  (Pull). 


(b)  5-15  lbs  (2.2-6.6  daN)  of  force  (Push). 
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Table  of  Alternative  Source  Data  FTD  Levels  2,  3,  and  5— Continued 

[Small,  Single  Engine  (Reciprocating)  Airplane] 


QPS  REQUIREMENT 


Applk:able  Test  arxi  Test  Numtwr 


Authorized  Perfomfiance  Range 


(a)  Trith  for  straight  arid  level  flight  with  landing  gear  retracted 
at  a  constant  airspeed  within  the  landing  gear-extended  air- 
speed range.  Do  not  adjust  trim  or  power.  Extend  the  land- 
ing gear.  After  stabilized,  record  stnk  force  necessary  to 
maintain  original  airspeed. 

OR 

(b)  Trim  for  straight  £md  level  flight  with  landing  gear  ex- 
tended, at  a  constant  airspeed  witNn  the  landing  gear-ex- 
tended airspeed  range.  Do  not  adjust  trim  or  power.  Retract 
ttte  landing  gear.  After  stabilized,  record  stk:k  force  nec- 
essary to  maintain  original  airspeed. 

>  (4)  Gear  and  flap  operating  times 

(a)  Extend  gear 

(b)  Retract  gear „ 

(c)  Extend  flaps,  zero  to  50%  travel  

(d)  Retract  flaps,  50%  travel  to  zero 

(5)  Longitudinal  trim  

(7)  Longitudinal  statw  stat>ilrty 

(8)  Stall  waming  (actuatkm  of  stall  waming  devk»)  with  nominal 
gross  weight;  wings  level;  and  a  deceteratkm  rate  of  approxi- 
mately one  (1)  knot  per  second. 

(a)  Landing  configuratkx)  

(b)  Clean  configuratk>n 

(9)(b)  PhugokJ  dynamns 

c.  Lateral  Directional 

(1)  Roll  response 

Roll  rate  must  be  measured  through  at  least  30  degrees  of 
roll.  Aileron  control  must  be  deflected  50  percent  of  max- 
imum travel. 

(2)  Response  to  roll  controller  step  input 

Trim  for  straight  and  level  flight  at  nominal  gross  weight  and 
approach  airspeed.  Roll  into  a  30  degree  bank  turn  and  sta- 
bilize. When  ready,  input  a  50  percent  aileron  control  oppo- 
site to  the  direction  of  turn.  When  reaching  zero  bank  angle, 
rapkjiy  neutralize  the  aileron  control  and  release.  Record 
the  response  from  at  least  2  seconds  prior  to  the  initiatk>n  of 
control  input  opposite  to  the  directk>n  of  turn  until  at  least  20 
seconds  after  neutralizatk>n  of  the  controls. 
(3)(a)  and  (b)  Spiral  stability 

Cruise  configuratk>n  and  normal  cruise  airspeed.  Estat)lish  a 
20-30  degree  bank.  When  stabilized,  neutralize  the  aileron 
control  and  release.  Must  be  completed  in  both  directions  of 
tum. 
(4)(b)  Rudder  response 

Use  50  percent  of  maximum  rudder  deflectkxi  

Applk:able  to  approach  or  landing  configuratk>n 
(5)(b)  Dutch  roll,  yaw  damper  off 

Applk^ble  to  cruise  and  approach  configurations 

(6)  Steady  state  skleslip 

Use  50  percent  rudder  deflectkm  

ApplKable  to  approach  and  landing  configurations 
4.  Cockpit  Instrunwnt  Response. 
Instrument  systems  response  to  an  abmpt  pik>t  controller  input.  One 
test  is  required  in  each  axis  (piteh,  roll,  and  yaw). 


(a)  2-12  lbs  (0.88-5.3  daN)  of  force  (Put). 


(b)  2-12  K)s  (0.88-5.3  daN)  of  force  (Push). 


(a)  2-12  seconds. 

(b)  2-12  seconds. 

(c)  3-13  seconds. 

(d)  3-13  seconds. 

Must  be  able  to  trim  longitudinal  stKk  force  to  "zero"  in  each  of  ttie  fol- 
lowing conflguratkms:  cruise;  approach;  and  landing. 
Must  exhit>it  positive  statk;  stability. 


(a)  40-60  knots;  ±  5°  of  bank 

(b)  Landing  configuration  speed  ■•■  10-20  percent. 

Must  have  a  phugoid  with  a  period  of  30-60  seconds.  May  not  reach 
^/i  or  double  amplitude  in  less  than  2  cycles. 


Must  have  a  roll  rate  of  6-40  degrees/second. 


Roll  rate  must  decrease  to  not  more  tfian  10  percent  of  the  roll  rate 
achieved,  within  1-3  secorxls  of  control  release. 


Initial  bank  angle  (±  5  degrees)  after  20  seconds. 

6-12  degrees/second  yaw  rate. 

A  period  of  2-5  seconds;  and  ^/t-2  cycles. 

2-10  degrees  of  bank;  4-10  degrees  of  skleslip;  and 
2-10  degrees  of  iaileron. 

300  milliseconds  or  less. 


BILUNQ  CODE  4*10-13-^ 
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ATTACHMENT  2  TO  APPENDIX  B  TO  PART  60— 
FIGURE  3.  SMALL  SINGLE  ENGINE  (RECIPROCATING)  AIRPLANE 


COLUMN  POSITION  VS.  FORCE 
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ATTACHMENT  2  TO  APPENDIX  B  TO  PART  60— 
FIGURE  3a.  SMALL,  SINGLE  ENGINE  (RECIPROCATING)  AIRPLANE 


WHEEL  POSITION  VS.  FORCE 
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FIGURE  3b.  SMALL,  SINGLE  ENGINE  (RECIPROCATING)  AIRPLANE 


RUDDER  PEDAL  POSITION  VS.  FORCE 
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Table  of  Alternative  Source  Data  FTD  Levels  2,  3,  and  5 

[Small,  Multl-Englne  (Reciprocating)  Airplane] 


OPS  REQUIREMENT 


Applicable  Test  and  Test  Numt)er 

Authorized  Performeince  Range 

j        2.  Perfonnance 
a.  Takeoff 

(1)  Ground  acceleration  time;  brake  release  to  liftoff  speed  

20-230  Seconds. 

b.  Climb 

(1)  Normal  climb  with  nominal  gross  weight,  at  best  rate-of-climb 
airspeed. 

c.  Ground  Deceleration 

(1)  Deceleration  time  from  80  knots  to  zero;  with  a  nominal  gross 
weight;  using  wheel  brakes  on  a  dry  runway. 

d.  Engines 

(1)  Acceleration;  idle  to  takeoff  power  

(2)  Deceleratton;  takeoff  power  to  kite 

Climb  airspeed  =  95-1 1 5  knots. 

Climb  rate  =  500-1500  fpm  (2.5-7.5  m/sec). 

10-20  Seconds.                                                         " 

2-5  Seconds. 
2-5  Seconds. 
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Table  of  Alternative  Source  Data  FTD  Levels  2,  3,  and  5— Continued 

[Small,  Multi-Engine  (Reciprocating)  Airplane] 


OPS  REQUIREMENT 


Applicable  Test  and  Test  Number 


3.  Handling  Qualities 

Statk:  Control  Checks 
(1)(b)  Column  position  vs.  force 


Authorized  Performance  Range 


(2)(b)  Wheel  positton  vs.  force 

(3)(b)  Pedal  positkMi  vs.  force 

■  (4)  Nosewheel  steering  force 

(5)  Rudder  pedal  steering  calibration  with  full  rudder  pedal  travel  ... 
(8)  Brake  pedal  positton  vs.  force;  at  maximum  pedal  deflection  .... 
b.  Longitudinal 

(1)  Power  change  force 

(a)  Trim  for  straight  and  level  flight  at  80%  of  normal  cruise 
airspeed  with  necessary  power.  Reduce  power  to  flight  kite. 
Do  not  change  trim  or  configuration.  After  stabilized,  record 
column  force  necessary  to  maintain  original  airspeed. 

OR 

(b)  Trim  for  straight  and  level  flight  at  80%  of  normal  cruise 
airspeed  with  necessary  power.  Add  power  to  maximum 
setting.  Do  not  change  trim  or  configuratron.  After  stabilized, 
record  column  force  necessary  to  maintain  original  airspeed. 

(2)  Flap/slat  change  force 

(a)  Trim  for  straight  and  level  flight  with  flaps  fully  retracted  at 
.    a  constant  airspeed  within  the  flaps-extended  airspeed 

range.  Do  not  adjust  trim  or  power.  Extend  the  flaps  to  50% 
of  full  flap  travel.  After  stabilized,  record  stick  force  nec- 
essary to  maintain  original  airspeed. 
OR 

(b)  Trim  for  straight  and  tevel  flight  with  flaps  extended  to  50% 
of  full  flap  travel,  at  a  constant  airspeed  within  tfie  flaps-ex- 
tended airspeed  range.  Do  not  adjust  trim  or  power.  Retract 
the  flaps  to  zero  (fully  retracted).  After  stabilized,  record 
stk:k  force  necessary  to  maintain  original  airspeed. 

(3)  Gear  change  force 

(a)  Trim  for  straight  and  tevel  flight  with  landing  gear  retracted 
at  a  constant  airspeed  within  the  landing  gear-extended  air- 
speed range.  Do  not  adjust  trim  or  power.  Extend  the  land- 
ing gear.  After  stabilized,  record  stick  force  necessary  to 
maintain  original  airspeed. 

OR 

(b)  Trim  for  straight  and  level  flight  with  landing  gear  ex- 
tended, at  a  constant  airspeed  within  the  landing  gear-ex- 
tended airspeed  range.  Do  not  adjust  trim  or  power.  Retract 
the  landing  gear.  After  stabilized,  record  stk:k  force  nec- 
essary to  maintain  original  airspeed. 

(4)  Gear  and  flap  operating  times. 

(a)  Extend  gear 

(b)  Retract  gear 

(c)  Extend  flaps,  zero  to  50%  travel  

(d)  Retract  flaps,  50%  travel  to  zero 

(5)  Longitudinal  trim  


(7)  Longitudinal  static  stat>ility 

(8)  Stall  waming  (actuation  of  stall  waming  devfee)  with  nominal 
gross  weight;  wings  level;  clean  configuration,  and  a  decetera- 
tion  rate  of  approximately  one  (1)  knot  per  second. 

(a)  Landing  configuration  

(b)  Ctean  configuration. 

(9)(b)  Phugoid  dynamtos 

Lateral  IDirecttenal 
(1)  Roll  response 


Plot  of  Column  Positton  vs.  Force  must  fall  within  the  shaded  areas 

shown  in  Figure  4,  page  29  (Small,  Mutti-Engine  Airplanes) 
Ptot  of  Wheel  Position  vs.  Force  must  fall  within  the  shaded  areas 

shown  in  Figure  5.  page  30  (Small,  Multi-Engine  Airplanes). 
Plot  of  Rudder  Pedal  Position  vs.  Force  must  fall  within  the  shaded 

areas  shown  in  Figure  6,  page  31  (Small,  Mufti-Engine  Airplanes). 
Ptot  of  Rudder  Pedal  Position  vs.  Force  must  fall  within  the  shaded 

areas  shown  in  Figure  6,  page  31  (Small,  Multi-Engine  Airplanes). 
10-30  degrees  of  nosewheel  angle,  both  stoe  of  neutral. 
50-1 50  lbs  (22-66  daN)  of  force. 


(a)  10-25  lbs  (2.2-6.6  daN)  of  force  (Pull). 


(b)  5-15  lbs  (2.2-6.6  daN)  or  force  (Push). 


(1)  5-15lbs  (2.2-6.6  daN)  of  force  (Pull). 


(b)  5-15  lbs  (2.2-6.6  daN)  of  force  (Push). 


(a)  2-12  lbs  (0.88-5.3  daN)  of  force  (F»ul1). 


(b)  2-12  lbs  (0.88-5.3  daN)  of  force  (Push). 


(a)  2-12  seconds. 

(b)  2-12  seconds. 

(c)  3-13  seconds. 

(d)  3-13  seconds. 

Must  be  able  to  trim  longitudinal  sttok  force  to  "zero"  in  each  of  the  fol- 
lowing configurations: 

(a)  cruise; 

(b)  approach;  an^ 

(c)  landing. 

Must  exhibit  positive  static  stability, 
(a)  60-90  knots;  ±5  degrees  of  bank. 


(b)  Landing  confirguratton  speed,  +  10-20  percent. 

(a)  Must  have  a  phugoM  with  a  period  of  30-60  seconds. 

(b)  May  not  reach  ^/2  or  doubte  amplitude  in  tess  than  2  cycles. 


/ 


/ 
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Table  of  Alternative  Source  Data  FTD  Levels  2, 3,  and  5— Continued 

i  [Small,  Multi-Engine  (Reciprocating)  Airplane] 

OPS  requirement 


Applicable  Test  and  Test  Number 


Auttiorized  Performance  Range 


Roll  rate  must  be  measured  through  at  least  30  degrees  of 
roll.  Aileron  control  must  be  deflected  50  percent  of  max- 
imum travel. 
(2)  Response  to  rx>ll  controller  step  input 

Trim  for  straight  and  level  flight  at  nominal  gross  weight  and 

-  approach  airspeed.  Roll  into  a  30  degree  bank  turn  and  sta- 
bilize. When  ready,  input  a  50  percent  aileron  control  oppo- 
site to  ttie  direction  of  tum.  When  reaching  zero  bank  angle, 
rapidly  neutralize  the  aileron  control  and  release.  Record 
the  response  from  at  least  2  seconds  prior  to  ttie  initiation  of 
control  input  opposite  to  the  direction  of  tum  until  at  least  20 
seconds  after  neutralization  of  ttie  controls. 
(3)(a)  and  (b)  Spiral  stability 

Cruise  configuration  and  normal  cmise  airspeed.  Establish  a 
20-30  degree  bank.  When  stabilized,  neutralize  ttie  aileron 
control  and  release.  Must  be  completed  in  both  directions  of 
tum. 
(4)(b)  Rudder  response 

Use  50  percent  of  maximum  mdder  deflection 

Applicable  to  approach  or  landing  configuration 
(5)(b)  Dutch  roll,  yaw  damper  off 

Applk:able  to  cmise  and  approach  configurations 
(6)  Steady  state  sideslip 

Use  50  percent  mdder  deflectkxi;  Applk:able  to  approach  and 
landing  configurations. 

4.  Cockpit  Instrument  Response 

Instmment  systems  response  to  an  abmpt  pitot  controller  input.  One 
test  is  required  to  each  axis  (pitch,  roll,  and  yaw). 


Must  have  a  roll  rate  of  6-40  degrees/second. 


Roll  rate  must  decrease  to  not  more  than  10  percent  of  the  roil  rate 
achieved,  within  1-3  seconds  of  control  release. 


Initial  bank  angle  (±5  degrees)  after  20  seconds. 

6-12  degrees/second  yaw  rate. 

(a)  A  period  of  2-5  seconds;  and  ^/^2  cycles. 

2-10  degrees  of  bank;  4-10  degrees  of  sideslip;  and 
2-10  degrees  of  aileron. 

300  milliseconds  or  less. 


BaXMG  CODE  4910-13-P 
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ATTACHMENT  2  TO  APPENDIX  B  TO  PART  60— 
FIGURE  4.  SMALL,  MULTI-ENGINE  (RECIPROCATION)  AIRPLANE 

COLUMN  POSITION  VS.  FORCE 
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ATTACHMENT  2  TO  APPENDIX  B  TO  PART  60— 
FIGURE  5.  SMALL,  MULTI-ENGINE  (RECIPROCATING)  AIRPLANE 

WHEEL  POSITION  VS.  FORCE 
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ATTACHMENT  2  TO  APPENDIX  B  TO  PART  60— 

FIGURE  6.  SMALL,  MULTI-ENGINE  (RECIPROCATING)  AIRPLANE 

RUDDER  PEDAL  POSITION  VS.  FORCE 
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ATTACHMENT  2  TO  APPENDIX  B  TO  PART  60— 

FIGURE  7.  SINGLE  ENGINE  TURBO-PROPELLER  AIRPLANE 

COLUMN  POSITION  VS.  FORCE 
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ATTACHMENT  2  TO  APPENDIX  B  TO  PART  60— 

FIGURE  8.  SINGLE  ENGINE  TURBO-PROPELLER  AIRPLANE 

WHEEL  POSITION  VS.  FORCE 
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ATTACHMENT  2  TO  APPENDIX  B  TO  PART  60— 

FIGURE  9.  SINGLE  ENGINE  TURBO-PROPELLER  AIRPLANE 

RUDDER  PEDAL  POSITION  VS.  FORCE 
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Table  of  Alternative  Source  Data  FTD  Levels  2,  3,  and  5 

[Multi  Engine  (Turt>o-Propeller)  Airplanes  <  19,000  Pounds] 


OPS  REQUIREMENT 


Applicable  Test  and  Test  Number 


Authorized  Performance  Range 


.         2.  Performance 

a.  Takeoff  ( 

(1)  Ground  acceleration  time;  brake  release  to  liftoff  speed  

b.  Climb 

(1>  Normal  climb  with  nominal  gross  weight,  at  best  rate-of-climb 
airspeed. 

c.  Ground  Deceleration 

(1)  Deceleration  time  from  90  knots  to  zero;  with  a  nominal  gross 
weight;  using  wheel  brakes  on  a  dry  runway. 

d.  Engines 

(1)  Acceleration;  klle  to  takeoff  power 

(2)  Deceleratkjn;  takeoff  power  to  idle 

3.  Handling  Qualities 
a.  Static  Control  Checks 


20-30  Seconds. 

Climb  airspeed:  120-140  knots;  Climb  rate;  1000-3000  fpm  (5-15  m/ 
sec) 

20-35  Seconds. 


2-6  Seconds. 
1-5  Seconds. 
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TABLE  OF  ALTERNATIVE  SOURCE  DATA  FTD  LEVELS  2,  3,  AND  5— Continued 

(Multi  Engine  (Turt)o-Propeller)  Airplanes  s  19,000  Pounds) 


OPS  REQUIREMENT 


Applk»ble  Test  and  Test  Number 


(1)(b)  Column  position  vs.  force 


(2)(b)  Wheel  position  vs.  force 


(3)(b)  Pedal  position  vs.  force 


(4)  Nosewheel  steering  force 


(5)  Rudder  pedal  steering  calibration  with  full  mdder  pedal  travel 
(8)  Brake  pedal  position  vs.  force;  at  maximum  pedal  deflection  .... 
b.  Longitudinal 

(1)  Power  change  force 

(a)Trim  for  straight  and  level  flight  at  80%  of  normal  cruise  air- 
speed with  necessary  power.  Reduce  power  to  flight  kJle. 
Do  not  change  trim  or  configuration.  After  stabilized,  record 
column  force  necessary  to  maintain  original  airspeed. 
OR 

(b)  Trim  for  straight  and  level  flight  at  80%  of  normal  cruise 
airspeed  with  necessary  power.  Add  power  to  maximum 
setting.  Do  not  change  trim  or  configuratk>n.  After  stabilized, 
record  column  force  necessary  to  maintain  original  airspeed. 

(2)  Flap/slat  change  force 

(a)  Trim  for  straight  and  level  flight  with  flaps  fully  retracted  at 
a  constant  airspeed  within  the  flaps-extended  airspeed 
range.  Do  not  adjust  trim  or  power.  Extend  the  flaps  to  50% 
of  full  flap  travel.  After  stabilized,  record  stick  force  nec- 
essary to  maintain  original  airspeed. 

OR 

(b)  Trim  for  straight  and  level  flight  with  flaps  extended  to  50% 
of  full  flap  travel,  at  a  constant  airspeed  within  the  flaps-ex- 
tended airspeed  range.  Do  not  adjust  trim  or  power.  Retract 
the  flaps  to  zero  (fully  retracted).  After  stabilized,  record 
stk;k  force  necessary  to  maintain  original  airspeed. 

(3)  Gear  change  force 

(a)  Trim  for  straight  and  level  flight  with  landing  gear  retracted 
at  a  constant  airspeed  within  the  landing  gear-extended  air- 
speed range.  Do  not  adjust  trim  or  power.  Extend  the  land- 
ing gear.  After  stabilized,  record  stick  force  necessary  to 
maintain  original  airspeed. 

OR 

(b)  Trim  for  straight  and  level  flight  with  landing  gear  ex- 
tended, at  a  constant  airspeed  within  tfw  landing  gear-ex- 
tended airspeed  range.  Do  not  adjust  trim  or  power.  Retract 
the  landing  gear.  After  stabilized,  record  stick  force  nec- 
essary to  maintain  original  airspeed. 

(4)  Gear  and  flap  operating  times 

(a)  Extend  gear 

(b)  Retract  gear 

(c)  Extend  flaps,  zero  to  50%  travel  

(d)  Retract  flaps,  50%  travel  to  zero 

(5)  Longitudinal  trim 


(7)  Longitudinal  static  stability 

Stall  waning  (actuation  of  stall  warning  devk»)  with  nominal  gross 

weight;  wings  level;  clean  configuratk>n,  and  a  deceleration  rate 

of  approximately  one  (1)  knot  per  second 

(a)  Landing  configuration  

(b)  Clean  configuratkxi 

(9)(b)  Phugoid  dynamics  ....! 


Authorized  Perfomrtance  Range 


Plot  of  Column  Position  vs.  Force  must  fall  within  the  shaded  areas 
shown  in  Figure  10,  page  43  (Multi-Englne  Turt)o-Propeller  Air- 
planes). 

Plot  of  Wheel  Position  vs.  Force  must  fall  within  the  shaded  areas 
shown  in  Figure  11,  page  44  (Multi-Engine  Turtx>-Propeller  Air- 
planes). 

Plot  of  Rudder  Pedal  Position  vs.  Force  must  fall  within  the  shaded 
areas  shown  in  Figure  12,  page  45  (Multi-Engine  Turbo-Propellor 
Airplanes). 

Plot  of  Rudder  Pedal  Position  vs.  Force  must  fall  within  the  shaded 
areas  shown  in  Figure  12,  page  45  (Multi-Engine  Turt>o-Propeller 
Airplanes). 

10-30  degrees  of  nosewheel  angle,  both  sides  of  neutral. 

50-150  lbs  (22-66  daN)  of  force. 


(a)  8  lbs  (3.5  daN)  of  Push  force  to  8  lbs  (3.5  daN)  of  Pull  force. 


(b)  12-22  lbs  (5.3-9.7  daN)  of  force  (Push). 


(a)  5-15  lbs  (2.2-6.6  daN)  of  force  (Pull). 


Lateral  Directional 
(1)  Roll  response 


(b)  5-15  lbs  (2.2-6.6  daN)  of  force  (Push). 


(a)  2-12  lbs  (0.88-5.3  daN)  of  force  (Pull). 


(b)  2-12  lbs  (0.88-5.3  daN)  of  force  (Push). 


(a)  2-12  seconds. 

(b)  2-12  seconds. 

(c)  3-13  seconds. 

(d)  3-13  seconds. 

Must  be  able  to  trim  kxigitudinal  stkA  force  to  "zero"  in  each  of  the  fol- 
towlng  configurations: 

(a)  cruise; 

(b)  approach;  and 

(c)  landing. 

Must  exhibit  positive  statk:  stability. 


(a)  80-100  knots;  ±  5  degrees  of  bank. 

(b)  Landing  configuration  speed  ••-  10-20  percent. 

(a)  Must  have  a  phugoid  with  a  period  of  30-60  seconds. 

(b)  May  not  reach  ^h  or  double  amplitude  in  less  than  2  cycles. 
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Table  of  Alternative  Source  Data  FTD  Levels  2,  3,  and  5— Continued 

[Multi  Engine  (TurtxvPropeiler)  Airplanes  <  19,000  Pounds] 


OPS  REOUIREMENT 


Applicabie  Test  and  Test  Number 


Authorized  Perfonnance  Range 


(a)  Roll  rate  must  be  measured  ttirough  at  least  30  degrees  of 
roll.  Aileron  control  must  be  deflected  50  percent  of  max- 
imum travel. 
(2)  Response  to  roll  controller  step  Input 

Trim  for  straight  and  level  flight  at  nominal  gross  weight  at  ap- 
proach airspeed.  Roll  into  a  30  degree  band  tum  and  sta- 
bilize. When  ready,  input  a  50  percent  aileron  control  oppo- 
site the  direction  of  tum.  When  reaching  zero  bank  angle, 
rapidly  neutralize  the  aileron  control  and  release.  Record 
ttie  response  from  at  least  2  seconds  prior  to  initiation  of 
control  input  at  least  20  seconds  after  neutralization  of  Vhe 
controls. 
(3)(a)  and  (b)  Spiral  stability 

Cruise  configuration  and  normal  cruise  airspeed.  Establish  a 
20-30  degree  bank.  When  stabilized,  neutralize  the  aileron 
control  and  release.  (Must  be  completed  in  both  directions 
of  tum). 
(4)(b)  Rudder  response 

Use  50  percent  of  maximum  rudder  deflection  

Applicable  to  approach  or  landing  configuration. 

(5)(b)  Dutch  roll,  yaw  damper  off 

Applicable  to  cruise  and  approach  configurations 

(6)  Steady  state  sideslip 

Use  50  percent  rudder  deflection  

Applicable  to  approach  and  landing  configurations 

4.  Cockpit  Instrument  Response 
Instalment  systems  response  to  an  abrupt  pilot  controller  input.  One 
test  is  required  in  each  axis  (pitch,  roll,  and  yaw). 


Must  have  a  roil  rate  of  6-40  degrees/second. 


Roll  rate  must  decrease  to  not  more  than  10  percent  of  the  roll  rate 
"achieved,  and  must  do  so  within  1-3  seconds. 


Initial  bank  angle  (±  5  degrees)  after  20  seconds. 


6-12  degrees/second  yaw  rate. 

(a)  A  period  of  2-5  seconds;  and 

(b)  y2-3  cycles. 

(a)  2-10  degrees  of  bank; 

(b)  4-10  degrees  of  sideslip;  and 

(c)  2-10  degrees  of  aileron.  ^ 

300  milliseconds  or  less. 


BHJJNG  CODE  4910-13-^ 


Federal  Register /Vol.  67,  No.  186 /Wednesday,  September  25.  2002  /  Proposed  Rules  60409 


60t 


50 


40 


30 


20 


S 
I    10 


-10 


-20 


-30 


n  23  3]  43  5]  6]  7]  83  93  1(0 


Column  Position  (%  of  Tiovtl) 


ATTACHMENT  2  TO  APPENDIX  B  TO  PART  60— 

FIGURE  10.  MULTI-ENGINE  TURBO-PROPELLER  AIRPLANE 

COLUMN  POSITION  VS.  FORCE 
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ATTACHMENT  2  TO  APPENDIX  B  TO  PART  60— 

FIGURE  11.  MULTI-ENGINE  TURBO-PROPELLER  AIRPLANE 

WHEEL  POSITION  VS.  FORCE 


100 -r 

* 

80  ■ 

60  - 

40  ■ 

20  ■ 

4' 

U  • 

.1    « 

jo       -1)       -:q        i|        2)       4)       6]       ob       lit 

1     1    i 

-20  ■ 

j 

/ 

^ 

-40  - 

-60  - 

y 

1 

-80  - 
.inn 

iy 

C- 

Pedal  Position  (%  of  Tiovol) 


ATTACHMENT  2  TO  APPENDIX  B  TO  PART  60— 

FIGURE  12.  MULTI-ENGINE  TURBO-PROPELLER  AIRPLANE 

RUDDER  PEDAL  POSITION  VS.  FORCE 


BHJJNG  CODE  4aiO-t3-C 

6.  Alternative  Data  Sources,  Procedures,  and 
Instrumentation:  Level  6  FTD  Only 

Begin  Information 

■  a.  In  recent  years,  considerable  progress 
has  been  made  by  highly  experienced  aircraft 
and  FTD  manufacturers  in  improvement  of 
aerodynamic  modeling  techniques.  In 
conjunction  with  increased  accessibility  to 
very  high  powered  computer  technology, 
these  techniques  have  become  quite 
sophisticated.  Additionally,  those  who  have 
demonstrated  success  in  combining  these 
modeling  techniques  with  minimal  flight 
testing  have  incorporated  the  use  of  highly 
mature  flight  controls  models  and  have  had 
extensive  experience  in  comparing  the 
output  of  their  effort  with  actual  flight  test 
data — and  they  have  been  able  to  do  so  on 
an  iterative  basis  over  a  period  of  years, 
b.  It  has  become  standard  practice  for 
experienced  FTD  manufacturers  to  use  such 


techniques  as  a  means  of  establishing  data 
bases  for  new  FTD  configurations  while 
awaiting  the  availability  of  actual  flight  test 
data;  and  then  comparing  this  new  data  with 
the  newly  available  flight  test  data.  The 
results  of  such  comparisons  have,  as  reported 
by  some  recognized  and  experienced 
simulation  experts,  become  increasingly 
consistent  and  indicate  that  these  techniques, 
applied  with  appropriate  experience,  are 
becoming  dependably  accurate  for  the 
development  of  aerodynamic  models  for  use 
in  Level  6  FTDs. 

c.  In  reviewing  this  history,  the  NSPM  has 
concluded  that,  with  proper  care,  those  who 
are  experienced  in  the  development  of 
aerodynamic  models  for  FTD  application  can 
successfully  use  these  modeling  techniques 
to  acceptably  alter  the  method  by  which 
flight  test  data  may  be  acquired  and,  when 
applied  to  Level  6  FTDs,  does  not 
compromise  the  quality  of  that  simulation. 

d.  The  information  in  the  table  that  follows 

(Table  of  Alternative  Data  Sources,     

Procedures,  and  Information:  Level  6  FTD 


Only)  is  presented  to  describe  an  acceptable 
alternative  to  data  sources  for  Level  6  FTD 
modeling  and  validation  and  as  an  acceptable 
alternative  to  the  procedures  and 
instrumentation  found  in  the  traditionally 
accepted  flight  test  methods  used  to  gather 
such  modeling  and  validation  data. 

(1)  Alternative  data  sources  which  may  be 
used  for  part  or  all  of  a  data  requirement  are 
the  Airplane  Maintenance  Manual,  the 
Airplane  Flight  Manual  (AFM),  Airplane 
Design  Data,  the  Type  Inspection  Report 
(TIR),  Certification  Data  or  accepUble 
supplemental  flight  test  data. 

(2)  The  NSPM  recommends  that  use  of  the 
alternative  instrumentation  noted  in  the 
following  Table  be  coordinated  with  the 
NSPM  prior  to  employment  in  a  flight  test  or 
data  gathering  effort. 

e.  The  NSPM  position  regarding  the  use  of 
these  alternative  data  sources,  procedures, 
and  instrumentation  is  based  on  three 
primary  preconditions  and  presumptions 
regarding  the  objective  data  and  Kill 
aerodynamic  program  modeling. 
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(1)  While  the  data  gathered  through  the 
alternative  means  does  not  require  angle  of 
attack  (AOA)  measurements  or  control 
surface  position  measurements  for  any  flight 
test,  AOA  can  be  sufficiently  derived  if  the 
flight  test  program  insures  the  collection  of 
acceptable  level,  unaccelerated,  trimmed 
flight  data.  Any  of  the  FTD  time  history  tests 
that  begin  in  level,  unaccelerated,  and 
trimmed  flight,  including  the  three  basic  trim 
tests  and  "fly-by"  trims,  can  be  a  successful 
validation  of  angle  of  attack  by  comparison 
with  flight  test  pitcH  angle. 

(2)  a  rigorously  defined  and  fully  mature 
simulation  controls  system  model  that 


includes  accurate  gearing  and  cable  stretch 
characteristics  (where  applicable), 
determined  from  actual  aircraft 
measurements,  will  be  used.  Such  a  model 
does  not  require  control  surface  position 
measurements  in  the  flight  test  objective  data 
in  these  limited  applications. 

(3)  The  authorized  uses  of  Level  6  FTDs  (as 
listed  in  the  appropriate  Commercial, 
Instrument,  or  Airline  Transport  Pilot  and/or 
Type  Rating  Practical  Test  Standards)  for 
"initial,"  "transition,"  or  "upgrade"  training, 
still  requires  additional  flight  training  and/or 
flight  testing/checking  in  the  airplane  or  in 
a  Level  C  or  Level  D  simulator. 


f.  The  sponsor  is  urged  to  contact  the 
NSPM  for  clarification  of  any  issue  regarding 
airplanes  with  reversible  control  systems. 
This  table  is  not  applicable  to  Computer 
Controlled  Aircraft  flight  FTDs. 

g.  Utilization  of  these  alternate  data 
sources,  procedures,  and  instrumentatioi! 
does  not  relieve  the  sponsor  from  compliance 
with  the  balance  of  the  information 
contained  in  this  document  relative  to  Level 
6  simulators. 

End  Information 


Table  of  Alternative  Data  Sources,  Procedures,  and  Instrumentation:  Level  6  FTD  Only 

OPS  requirement  (if  this  source  us^) 


Applicabie  test  and  test  No. 

Alternative  data  sources,  procedures,  and  in- 
stnjmentatmn 

Notes,  remindeirs,  and  informatton 

2.a.(1)  Perfomfiance.  Takeoff.  Minimum  Radius 
turn. 

TIR,  AFM,  or  Design  data  may  be  used. 

2.b.(1)  Pefformance.  Climb.  Normal  Climb 

Data  may  be  acquired  with  a  synchronized 
vkjeo  of:   calibrated   airplane   instalments 
arxj  engine  power  throughout  the  climb 
range. 

• 

2.c.(1)   Performance.   In-Flight.   SlaH  Warning 
(activation  of  stall  waming  devKe). 

Data  may  be  acquired  through  a  synchronized 
vkleo  recording  of:  a  stop  watch  and  the 
calibrated     airplane     airspeed     indk:ator. 
Handrecord  the  flight  condittons  and  air- 
plane configuratkm. 

Airspeeds  may  be  cross  checked  with  those 
in  the  TIR  and  AFM. 

- 

2.d.(1)    Performance.    Ground.     Deceleration 
Time,    using   manual   appiKatk>n   of   wheel 
brakes  and  no  reverse  thrust. 

Data  may  be  acquired  during  landing  tests 
using  a  stop  watch,  runway  markers,  and  a 
synchronized  video  of:  calibrated  airplane 
instruments,  thrust  lever  positKin  and  the 
pertinent  parameters  of  engine  power. 

- 

2.d.(2)    Perfomnance.    Ground.     Deceleratkxi 
Time,  using  reverse  thmst  and  no  wheel 
brakes. 

Data  may  be  acquired  during  landing  tests 
using  a  stop  watch,  mnway  mariners,  and  a 
synchronized  video  of:  calibrated  airplane 
instruments,  thrust  lever  position  and  the 
pertinent  parameters  of  engine  power. 

2.e.(1)  Performance.  Engines.  Acceleratkxi  

Data  may  be  acquired  with  a  synchronized 
vkleo  recording  of:  engine  instruments  and 
throttle  posHkm. 

2.e.(2)  Perlomnance.  Engines.  Deceleration 

Data  may  be  acquired  with  a  synchronized 
vkJeo  recording  of:  engine  instruments  and 
throttle  position. 

3.a.(1)(b)    Handing    Qualities.    Statk:    Control 
Checks.  Column  Position  vs.  Force. 

Force  data  may  be  acquired  by  using  a  hand 
held  force  gauge  at  selected,  significant  col- 
umn   positions    (encompassing    significant 
column  positkm  data  points)  acceptable  to 
the  NSPM. 

- 

3.a.(2)(b)    Handling    Qualities.    Statk:    Control 
Checks.  Wheel  Positk>n  vs.  Force. 

Force  data  may  be  acquired  by  using  a  hand 
held  force  gauge  at  selected,  significant 
wheel  positions  (encompassing  signifk:ant 
wheel  positnn  data  points)  acceptable  to 
the  NSPM. 

• 

3.a.(3)(b)    Handling    Qualities.    Statk:    Control 
Checks.  Rudder  Pedal  Positkxi  vs.  Force. 

Force  data  may  be  acquired  by  using  a  hand 
held  force  gauge  at  selected,  signifk:ant 
wheel  positksns  (encompassing  signifk»nt 
wheel  positkm  data  points)  acceptable  to 
the  NSPM. 

" 
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Table  of  Alternative  Data  Sources,  Procedures,  and  Instrumentation:  Level  6  FTD  Only— Continued 


Qf>S  requirement  (if  this  source  used) 


Applk»ble  test  and  test  No. 

Alternative  data  sources,  procedures,  And  in- 
strumentatkjn 

Notes,  reminders,  and  informatkxi 

3.a.(4)  Handling  Qualities.  Statk:  Control 
Checks.  Nosewheel  Steering  Force. 

Breakout  data  may  be  acquired  with  a  hand 
held  force  gauge.  The  remainder  of  the 
force  to  the  stops  may  be  cakxilated  if  the 
force  gauge  and  a  protractor  are  used  to 
measure  force  after  breakout  for  at  least 
25%  of  the  total  displacement  capability. 

• 

3.a.(5)  Handling  Qualities.  Statk:  Control 
Checks.  Rudder  Pedal  Steering  Calibratkx). 

Data  may  be  acquired  through  the  use  of 
force  pads  on  the  mdder  pedals  and  a 
pedal  positton  measurement  devne,  to- 
gether with  design  data  for  nose  wheel  po- 
sitkxi measurement  devk»,  together  with 
design  data  for  nose  wheel  positton. 

3.a.(6)  Handling  Qualities.  Statk:  Control 
Checks.  Pitch  Trim  CaUbratbn  (lndk:ator  vs. 
Computed). 

Data  may  be  acquired  through  cak:ulatk>ns. 

3.a.(7)  Handling  Qualities.  Static  Control 
Checks.  Alignment  of  Power  Lever  Angle  vs. 
Selected  Engine  Parameter  (e.g.,  EPR,  Ni, 
Torque,  etc.). 

Data  may  be  acquired  thnsugh  the  use  of  a 
temporary  throttle  quadrant  scale  to  docu- 
ment throttle  positkm.  Use  a  synchronized 
vkJeo  to  record  steady  state  instrument 
readings  or  hand-record  steady  state  en- 
gine pefformance  readings. 

3.a.(8)  Handling  Qualities.  Statk:  Control 
Checks.  Brake  Pedal  Position  vs.  Force. 

Use  of  design  or  predk:ted  data  is  acceptable. 
Data  may  be  acquired  by  measuring  deflec- 
tion at  "zero"  and  "maximum"  and  cateu- 
iating  deflectkxis  between  the  extremes 
using  the  airplane  design  data  cunw. 

*• 

3.b.(1)  Handling  Qualities.  Longitudinal.  Power 
Change  Force. 

Data  may  be  acquired  by  using  an  inertial 
measurement  system  and  a  synchronized 
VkJeo  of:  the  calibrated  airplane  instm- 
nwits;  throttle  positkxi;  arid  the  force/posl- 
tkxi  measurements  of  cockpit  controls. 

m 

3.b.(2)  Handling  Qualities.  Longitudinal.  Flap/ 
Slat  Change  Force. 

Data  may  be  acqJired  by  using  an  inertial 
measurement  system  and  a  synchronized 
vkleo  of:  the  calibrated  airplane  instru- 
nr>ents;  flap/slat  position;  and  the  force/post- 
tkxi  measurements  of  cockpit  controls. 

3.b.(3)  Handling  Qualities.  Longitudinal.  Gear 
Change  Force. 

Data  may  be  acquired  by  using  an  inertial 
measurement  system  and  a  synchronized 
vKleo  of:  the  calibrated  airplane  Instm- 
ments;  gear  positkxi;  and  the  force/positkxi 
measurements  of  cockpit  controls. 

3.b.(4)  Handling  Qualities.  Longitudinal.  Land- 
ing Gear  and  Flap/Slat  Operating  Times. 

May  use  design  data,  productkxi  flight  \6sX 
schedule,  or  maintenance  specifk»tkxi,  to- 
gether with  an  SOC. 

3.b.(5)  Handling  Qualities.  Longitudinal.  Longi- 
tudinal Trim. 

Data  may  be  acquired  throuj^  use  of  an  iner- 
tial measurement  system  and  a  syn- 
chronized vkleo  of:  the  cockpit  controls  po- 
sitkxi (prevkxisly  calibrated  to  show  related 
surface  positkxi)  and  the  engine  instalment 
readings. 

3.b.(6)  Handling  Qualities.  Longitudinal.  Longi- 
tudinal Maneuvering  Stability  (StKk  Force/g). 

Data  may  be  acquired  through  the  use  of  an 
inertial  measurement  system  and  a  syn- 
chronized vkleo  of:  the  calibrated  airplane 
instruments;  a  temporary,  high  resokJtwn 
bank  angle  scale  affixed  to  the  attitude  indi- 
cator; and  a  wheel  and  column  force  meas- 
urement indkatkxi. 

4 
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Table  of  Alternative  Data  Sources,  Procedures,  and  Instrumentation:  Level  6  FTD  Only— Continued 


OPS  requirement  (rf  this  source  used) 


Applicable  test  and  test  No. 


Atteiliative  data  sources,  procedures,  and  in- 
strumentation 


Notes,  reminders,  and  information 


3.b.(7)  HandNng  Qualities.  Longitudinal.  Longi- 
tudinal Static  Stability. 


Data  may  be  acquired  through  the  use  of  a 
synchronized  video  of:  ttie  {urplane  flight  in- 
struments and  a  hand  held  force  gauge. 


3.b.(8)(b)     Handling    Qualities.     Longitudinal. 
Phugoid  Dynamics. 


Data  may  be  acquired  by  using*  an  inertial 
measurement  system  and  a  synchronized 
video  of:  ttie  calibrated  airplane  instruments 
and  tfie  force/position  measurements  of 
cockpit  controls. 


3.c.(1)  HandNng  Qualities.  Lateral  Directional. 
Ron  Response  (Rate) 


3.c.(2)  Handling  Qualities.  Lateral  Directional. 
(a)  Ron  Overshoot  or  (b)  Roll  Response  to 
Cockpit  RoH  Controller  Step  Input. 


Data  may  be  acquired  by  using  an  inertial 
measurement  system  and  a  synchronized 
vkleo  of:  the  calibrated  airplane  instruments 
and  ttie  force/position  measurements  of 
cockpit  lateral  controls. 


3.c.(4)(b)    Handing   Qualities.    Lateral    Direc- 
tkmal.  Spiral  Stability. 


Data  may  be  acquired  by  using  an  inertial 
measurement  system  and  a  synchronized 
vkleo  of:  the  calitxated  airplane  instrxj- 
ments;  tfie  force/position  measurements  of 
cockpit  controls;  and  a  stop  watch. 


3.c.(5Ha)    Handling   Qualities, 
tkxtal.  Rudder  Response. 


Lateral    Direc- 


Data  may  be  acquired  by  using  an  inertial 
measurement  system  and  a  synchronized 
vkleo  of:  the  calibrated  airplane  instru- 
ments; tfie  force/positk>n  measurements  of 
rudder  pedals. 


3.c.(6Ka)    Handting   Qualities.    Lateral    Direc- 
tk>nal.  Dutch  RoH,  (Yaw  Damper  OFF). 


Data  may  be  acquired  by  usirig  an  inertial 
measurement  system  and  a  synctwonized 
vkleo  of:  tlie  calibrated  airplane  instru- 
ments; tfw  fofce/positkm  measurements  of 
cockpit  controls. 


3.c.(7)  HandNng  Qualities.  Lateral  Directkxial. 
Steady  State  Skleslip. 


Data  may  be  acquired  .t>y  using  an  inertial 
measurement  system  and  a  synchronized 
vkleo  of:  Itw  calibrated  airplane  instru- 
ments; tfie  force/positkm  measurements  of 
cockpit  controls.  Ground  track  and  wirxl 
corrected  heading  may  be  used  for  sideslip 
angle. 


Attachment  3  to  Appendix  B  to  Part  60 — 
Ftight  Training  Derice  (FTD)  Subjective 
Teats 

1.  Disciunon         I 


Begin  Infennation 

a.  The  subjective  tests  provide  a  basis  for 
evaluating  the  capability  of  the  FTD  to 
perform  over  a  typical  utilization  period; 
determining  that  the  FTD  satisfactorily  meets 
the  appropriate  training/testing/checking 
objectives  and  competently  simulates  each 
required  maneuver,  procedure,  or  task;  and 
verifying  correct  operation  of  the  FTD 
controls,  instruments,  and  systems.  The 
items  in  the  list  of  operations  tasks  are  for 
FTD  evaluation  purposes  only.  They  must 
not  be  used  to  limit  or  exceed  the 
authorizations  for  use  of  a  given  level  of  FTD 
as  found  in  the  Pilot  QualiHcation 
Performance  Standards  or  as  may  be 


approved  by  the  TPAA.  All  items  in  the 
following  paragraphs  are  subject  to  an 
examination  of  function. 

b.  The  List  of  Operations  Tasks  in 
paragraph  2  of  this  attachment  addresses 
pilot  functions,  including  maneuvers  and 
procedures  (called  flight  tasks),  and  is 
divided  by  flight  phases.  The  performance  of 
these  tasks  by  the  NSPM  includes  an 
operational  examination  of  special  effects 
and  any  installed  visual  system.  There  are 
flight  tasks  included  to  address  some  features 
of  advanced  technology  airplanes  and 
innovative  training  programs.  For  example, 
"high  angle-of-attack  maneuvering"  is 
included  to  provide  a  required  alternative  to 
"approach  to  stalls"  for  airplanes  employing 
flight  envelope  protection  functions. 

c.  The  List  of  FTD  Systems  in  paragraph  3 
of  this  attachment  addresses  the  overall 
function  and  control  of  the  FTD  including 
the  various  simulated  environmental 
conditions;  simulated  airplane  system 


operation  (normal,  abnormal,  and 
emergency);  and  visual  system  displays  and 
special  effects  (if  either  are  applicable)  that 
are  used  to  meet  fligh\crew  training, 
evaluation,  or  flight  experience  requirements, 
d.  All  simulated  airplane  systems  functions 
will  be  assessed  for  normal  and,  where 
appropriate,  alternate  operations.  Normal, 
abnormal,  and  emergency  operations 
associated  with  a  flight  phase  will  be 
assessed  during  the  evaluation  of  flight  tasks 
or  events  within  that  flight  phase.  Simulated 
airplane  systems  are  listed  separately  under 
"Any  Fli^t  Phase"  to  ensure  appropriate 
attention  to  systems  checks.  Operational 
navigation  systems  (including  inertial 
navigation  systems,  global  positioning 
systems,  or  other  long-range  systems)  and  the 
associated  electronic  display  systems  will  be 
evaluated  if  installed.  The  NSP  pilot  will 
include  in  his  report  to  the  TPAA,  the  efCact 
of  the  system  operation  and  any  system 
limitation. 
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e.  At  the  request  of  the  TPAA.  the  NSP 
Pilot  may  assess  the  FTD  for  a  special  aspect 
of  a  sponsor's  training  program  during  the 
functions  and  subjective  portion  of  an 
evaluation.  Such  an  assessment  may  include 
a  portion  of  a  Line  Oriented  Flight  Training 
(LOFT)  scenario  or  special  emphasis  items  in 
the  sponsor's  training  program.  Unless 
directly  related  to  a  requirement  for  the 
qualification  level,  the  results  of  such  an 
evaluation  would  not  affect  the  qualification 
of  the  FTD. 

End  Infonnation 


2.  Cist  of  Operations  Tasks 


Begin  QPS  Requirements 

The  NSP  pilot,  or  the  pilot  designated  by 
the  NSPM,  will  evaluate  the  FTD  in  the 
following  Operations  Tasks,  as  applicable  to 
the  airplane  and  FTD  level,  using  the 
sponsor's  approved  manuals  and  checklists. 

a.  Preparation  for  Flight 

Preflight.  Accomplish  a  functions  check  of 
all  installed  switches,  indicators,  systems, 
and  equipment  at  all  crewmembers'  and 
instructors'  stations,  and  determine  that  the 
cockpit  (or  flight  deck  area)  design  and 
functions  replicate  the  appropriate  airplane 
or  set  of  airplanes. 

b.  Surface  Operations  (Pre-Takeoff) 

(1)  Engine  start. 

(a)  Normal  start. 

(b)  Alternate  start  operations. 

(c)  Abnormal  starts  and  shutdowns  (hot 
start,  hung  start,  etc.). 

(2)  Pushback/Powerback  (as  applicable, 

powerback  requires  visual  system). 

(3)  Taxi 

(a)  Thrust  response. 

(b)  Power  lever  friction. 

(c)  Ground  handling. 

(d)  Nosewheel  scuffing. 

(e)  Brake  operation  (normal  and  alternate/ 
emergency). 

(f)  Ground  Hazard  (if  applicable)  requires 
visual  system. 

(g)  Surface  Movement  and  Guidance 
System  (SMGS)  (if  applicable)  requires 
visual  system. 

(h)  Other. 

c.  Takeoff 

(1)  Normal. 

(a)  Propulsion  system  checks  (e.g., engine 
parameter  relationships;  propeller  and 
mixture  controls). 

(b)  Airplane  acceleration  characteristics. 

(c)  Nosewheel  and  rudder  steering. 

(d)  Crosswind  (maximum  demonstrated). 

(e)  Special  performance. 

(f)  Instrument. 

(g)  Landing  gear,  wing  flap,  leading  edge 
device  operation. 

(h)  Other. 

(2)  Abnormal/Emergency. 

(a)  Rejected,  with  brake  fade  (if  applicable) 
due  to  rising  brake  temperature. 

(b)  Rejected,  special  performance. 

(c)  Flight  control  system  failure  modes. 

(d)  Other. 


d.  Inflight  Operation 

(1)  Qimb. 

(a)  Normal. 

(b)  Other. 

(2)  Cruise. 

(a)  Performance  characteristics  (speed  vs. 
power). 

(b)  Normal  turns  and  turns  with/without 
spoilers  (speed  brake)  deployed. 

(c)  High  altitude  handling. 

(d)  High  indicated  airspeed  handling,  over- 
speed  warning. 

(e)  Mach  effects  on  control  and  trim. 

(f)  Normal  and  steep  turns. 

(g)  Performance  turns. 

(h)  Approach  to  stalls  in  the  following 

configurations:  (i)  cruise;  (ii)  takeoff  or 

approach;  and  (iii)  landing, 
(i)  High  angle  of  attack  maneuven  in  the 

following  configurations:  (i)  cruise;  (ii) 

takeoff  or  approach;  and  (iii)  landing, 
(j)  Inflight  engine  shutdown  (as  applicable,  ~ 

procedures  only), 
(k)  Inflight  engine  restart  (as  applicable, 

procedures  only). 
(1)  Maneuvering  with  one  or  more  engines 

inoperative  (as  applicable,  procedures 

only), 
(m)  Slow  flight. 

(n)  Specific  flight  characteristics, 
(o)  Manual  fli^t  control  reversion  (i.e., 

loss  of  all  flight  control  power), 
(p)  Other  flight  control  system  failure 

modes, 
(q)  Holding, 
(r)  Airborne  hazard  (if  applicable,  requires 

visual  system), 
(s)  Operations  during  icing  conditions, 
(t)  Traffic  alert  and  collision  avoidance, 
(u)  Effects  of  airframe  icing, 
(v)  Other. 

(3)  Descent. 

(a)  Normal. 

(b)  Maximum  rate  (clean,  with  speedbrake 
extended,  etc.)  and  recovery. 

(c)  Flight  Control  System  Failure  Modes 
(e.g.,  manual  flight  control  reversion; 
split  controls,  etc.). 

(d)  High  rate  of  sink  and  recovery. 

(e)  Other. 

e.  Approaches 

(1)  Instrument  Approach  Maneuvera. 

(a)  Non-precision: 

(i)  Non-Directional  Beacon  (NDB). 
(ii)  VHF  Omni-Range  (VOR),  Area 

Navigation  (RNAV),  Tactical  Air 

Navigation  (TACAN). 
(iii)  Distance  Measuring  Equipment,  Arc 

(DME  ARC), 
(iv)  ILS  Localizer  Back  Courae  (LOC/BC). 
(v)  Localizer  Directional  Aid  (LDA),  ILS 

Front  Courae  Localizer  (LOC),  Simplified 

Direction  Facility  (SDF). 
(vi)  Airport  Surveillance  Radar  (ASR). 
(vii)  Global  Positioning  System  (GPS). 
.    (vii)  Missed  approach. 

(b)  Precision: 

(i)  Instrument  Landing  System  (ILS) 

A.  Category  I  published: 

i.  Manually  controlled  with  and  without 

flight  director  to  100  feet  below 

published  decision  height, 
ii.  With  maximum  demonstrated 

crosswind. 


B.  Category  II  published — with  and 
without  use  of  autopilot,  autothrottle, 
and  autoland,  as  applicable. 

C.  Category  III  published: 

i.  With  minimum/standby  electrical  power, 
ii.  With  generator/alternator  failure 

(transient), 
iii.  With  10  knot  tail  wind, 
iv.  With  10  knot  crosswind. 

D.  Missed  approach. 

(ii)  Precision  Approach  Radar  (PAR) 

A.  Normal. 

B.  With  crosswind. 

C.  Missed  approach. 

(iii)  Digital  Global  Positioning  System 
(DGPS) 

A.  Normal. 

B.  With  crosswind. 

C.  Missed  approach. 

(iv)  Microwave  landing  system  (MLS). 

A.  Normal. 

B.  With  crosswind. 

C.  Missed  approach, 
(v)  Steep  Glide  Path. 

A.  Normal. 

B.  With  crosswind. 

C.  Missed  approach. 

(2)  Visual  Approach  Maneuvers  (if 

applicable,  requires  visual  system). 

(a)  Abnormal  wing  flaps/slats. 

(b)  Without  glide  slope  guidance  or  visual 
vertical  flightpath  aid  (if  applicable, 
requires  visual  system). 

(3)  Abnormal/emergency. 

(a)  With  standby  (or  minimum)  electric/ 
hydraulic  power. 

(b)  With  longitudinal  trim  malfunction. 

(c)  With  jammed  or  mis-trimmed 
horizontal  stabilizer. 

(d)  With  lateral-directional  trim 
malfunction. 

(e)  With  worat  case  failure  of  flight  control 
system  (most  significant  degradation  of 
the  computer  controlled  airplane  which 
is  not  extremely  improbable). 

(f)  Other  flight  control  system  failure 
modes  as  dictated  by  training  program. 

(g)  Land  and  hold  short  operations, 
(h)  Other. 

/.  Missed  Approach 

(1)  Manual. 

(2)  Automatic  (if  applicable). 

g.  Any  Flight  Phase    ■ 

(1)  Air  conditioning. 

(2)  Anti-icing/deicing. 

(3)  Auxiliary  powerplant. 

(4)  Communications. 

(5)  Electrical. 

(6)  Fire  detection  and  suppression. 

(7)  Flaps. 

(8)  Flight  controls  (including  spoiler/ 

speedbrake). 

(9)  Fuel  and  oil. 

(10)  Hydraulic. 

(11)  Landing  gear. 

(12)  Oxygen. 

(13)  Pneumatic. 

(14)  Propulsion  System. 

(15)  Pressurization. 

(16)  Flight  management  and  guidance 
systems. 

(17)  Automatic  landing  aids. 

(18)  Automatic  pilot. 

(19)  Thrust  management/auto-throttle. 
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(20)  Flight  data  displays. 

(21)  Flight  management  computers. 

(22)  Flight  director/system  displays. 

(23)  Flight  Instruments. 

(24)  Heads-up  flight-guidance  system. 

(25)  Navigation  systems. 

(26)  Weather  radar  system. 

(27)  Stall  warning/avoidance. 

(28)  Stability  and  control  augmentation. 

(29)  ACARS  j 

(30)  Other.  ' 

h.  Engine  Shutdown  and  Parking 

(1)  Systems  operation. 

(2)  Parking  brake  operation. 

3.  FTD  Systems 

a.  Instructor  Operating  Station  (lOS) 

(1)  Power  switch(es). 

(2)  Airplane  conditions. 

(a)  Gross  weight,  center  of  gravity,  fuel 
-   loading  and  allocation,  etc. 

(b)  Airplane  systems  status. 

(c)  Groimd  crew  functions  (e.g.,  external 
power  connections,  push  back,  etc.] 

(d)  Other. 

(3)  Airports. 

(a)  Selection. 

(b)  Runway  selection. 

(c)  Preset  positions  (e.g.  ramp,  over  FAF, 
etc.) 

(d)  Other. 

(4)  Environmental  controls. 

(a)  Temperature. 

(b)  Climate  conditions  (e.g.,  ice,  rain,  etc.). 

(c)  Wind  speed  and  direction. 

(d)  Other. 

(5)  Airplane  system  malfunctions. 

(a)  Insertion  /  deletion. 

(b)  Problem  clear. 

(c)  Other 

(6)  Locks,  freezes,  and  repositioning. 

(a)  Problem  (all)  freeze  /  release. 

(b)  Position  (geographic)  freeze  /  release. 

(c)  Repositioning  (locations,  freezes,  and 
releases). 

(d)  Two  times  or  one-half  ground  speed 
control  (or  other). 

_  (e)  Other 

(7)  Remote  lOS. 

(8)  Other. 

b.  Sound  Controls.  On  I  off  /  rheostat 

c.  Control  Loading  System,  (as  applicable) 
On/off/  emergency  stop. 

d.  Observer  Stations. 

(1)  Position.         I  / 

(2)  Adjustments. 

End  QPS  Requirements 


Attacfament  4  to  Appendix  B  to  Part  60 — 

Definitions  and  Abbreviations 

^* 

1.  Definitions 


Begin  Regulatory  Language  (14  CFR  Part  1 
and  §60.3) 

(From  Part  1— Definitions) 

Flight  simulation  device  (FSD)  means  a 
flight  simulator  or  a  flight  training  device. 

Flight  simulator  means  a  full  size  replica 
of  a  specific  type  or  make,  model,  and  series 


aircraft  cockpit.  It  includes  the  assemblage  of 
equipment  and  computer  programs  necessary 
to  represent  the  aircraft  in  groimd  and  flight 
operations,  a  visual  system  providing  an  out- 
of-the-cockpit  view,  a  system  that  provides 
cues  at  least  equivalent  to  those  of  a  three- 
degree-of-&«edom  motion  system,  and  having 
the  full  range  of  capabilities  of  the  systems 
installed  in  the  device  as  described  in  part 
60  of  this  chapter  and  the  qualification 
performance  standards  (QPS)  for  a  specific 
qualification  level. 

Flight  training  device  (FTD)  means  a  full 
size  replica  of  aircraft  instnmients, 
equipment,  panels,  and  controls  in  an  open 
fligl^  deck  area  or  an  enclosed  aircraft 
cockpit  replica.  It  includes  the  equipment 
and  computer  programs  necessary  to 
represent  the  aircraft  or  set  of  aircraft  in 
ground  and  flight  conditions  having  the  full 
range  of  capabilities  of  the  systems  installed 
in  the  device  as  described  in  part  60  of  this 
chapter  and  the  qualification  performance 
standard  (QPS)  for  a  specific  qualification 
level. 

(From  Part  60— Definitions) 

Certificate  holder.  A  person  issued  a 
certificate  under  parts  119, 141,  or  142  of  this 
chapter  or  a  person  holding  an  approved 
course  of  training  for  flight  engineers  in 
accordance  with  part  63  of  this  chapter. 

Flight  test  data.  Actual  aircraft 
performance  data  obtained  by  the  aircraft 
manufacturer  (or  other  supplier  of  data 
acceptable  to  the  NSPM)  during  an  aircraft 
flight  test  program. 

FSD  Directive.  A  document  issued  by  the 
FAA  to  an  FSD  sponsor,  requiring  a 
modification  to  the  FSD  due  to  a  recognized 
safety-of-flight  issue  and  amending  the 
qualification  basis  for  the  FSD. 

Master  Qualification  Test  Guide  (MQTG). 
The  FAA-approved  Qualification  Test  Guide 
with  the  addition  of  the  FAA-witnessed  test, 
performance,  or  demonstration  results, 
applicable  to  each  individual  FSD. 

National  Simulator  Program  Manager 
(NSPM).  The  FAA  manager  responsible  for 
the  overall  administration  and  direction  of 
the  National  Simulator  Program  (NSP),  or  a 
person  approved  by  the  NSPM  . 

Objective  test.  A  quantitative  comparison 
of  simulator  performance  data  to  actual  or 
predicted  aircraft  performance  data  to  ensure 
FSD  performance  is  within  the  tolerances 
prescribed  in  the  QPS. 

Predicted  data.  Aircraft  performance  data 
derived  &t>m  sources  other  than  direct 
physical  measurement  of,  or  flight  tests  on, 
the  subject  aircraft.  Predicted  data  may 
include  engineering  analysis  and  simulation, 
design  data,  wind  tuimel  data,  estimations  or 
extrapolations  based  on  existing  flight  test 
data,  or  data  bom  other  models. 

Qualification  level.  The  categorization  of 
the  FSD,  based  on  its  demonstrated  technical 
and  operational  capability  as  set  out  in  the 
QPS. 

Qualification  Performance  Standard  (QPS). 
The  collection  of  procedures  and  criteria 
published  by  the  FAA  to  be  used  when 
conducting  objective  tests  and  subjective 
tests,  including  general  FSD  requirements, 
for  establishing  FSD  qualification  levels. 

Qualification  Test  Guide  (QTG).  The 
primary  reference  document  used  for 


evaluating  an  aircraft  FSD.  It  contains  test 
results,  performance  or  demonstration 
results,  statements  of  compliance  and 
capability,  the  configuration  of  the  aircraft 
simulated,  and  other  information  for  the 
evaluator  to  assess  the  FSD  against  the 
applicable  regulatory  criteria. 

Set  of  aircraft.  Aircraft  that  share  similar 
handling  and  operating  characteristics  and 
similar  operating  envelopes  and  have  the 
same  number  and  type  of  engines  or  power 
plants. 

Sponsor.  A  certificate  holder  who  seeks  or 
maintains  FSD  qualification  and  is 
responsible  for  the  prescribed  actions  as  set 
out  in  this  part  and  the  QPS  for  the 
appropriate  FSD  and  qualification  level. 

Subjective  test.  A  qualitative  comparison  to 
determine  the  extent  to  which  the  FSD 
performs  and  handles  like  the  aircraft  being 
simulated. 

Training  Program  Approval  Authority 
(TPAA).  A  person  authorized  by  the 
Administrator  to  approve  the  aircraft  flight 
training  program  in  which  the  FSD  will  be 
used. 

Upgrade.  The  improvement  or 
enhancement  of  an  FSD  for  the  purpose  of 
achieving  a  higher  qualification  level. 

End  Regulatory  Language  (14  CFR  Part  1 
and  §60.3) 


Begin  QPS  Requirements 

1st  Segment — is  that  portion  of  the  takeoff 
profile  from  liftoff  to  gear  retraction. 

2nd  Segment — is  that  portion  of  the  takeoff 
profile  from  after  gear  retraction  to  initial 
flap/slat  retraction. 

3rd  Segment — is  that  portion  of  the  takeoff 
profile  after  flap/slat  retraction  is  complete. 

Airspeed — is  calibrated  airspeed  unless 
otherwise  specified  and  is  expressed  in  terms 
of  nautical  miles  per  hour  (knots). 

Altitude — is  pressure  altitude  (meters  or 
feet)  unless  specified  otherwise. 

Automatic  Testing — is  FTD  testing  wherein 
all  stimuli  are  under  computer  control. 

Bank — is  the  airplane  attitude  with  respect 
to  or  around  the  longitudinal  axis,  or  roll 
angle  (degrees). 

Breakout — is  the  force  required  at  the 
pilot's  primary  controls  to  achieve  initial 
movement  of  the  control  position. 

.  Closed  Loop  Testing — is  a  test  method  for 
which  the  input  stimuJi  are  generated  by 
controllers  which  drive  the  FTD  to  follow  a 
pre-defined  target  response. 

Control  Sweep — is  movement  of  the 
appropriate  pilot  controller  from  neutral  to 
an  extreme  limit  in  one  direction  (Forward, 
Aft,  Right,  or  Left),  a  continuous  movement 
back  through  neutral  to  the  opposite  extreme 
position,  and  then  a  return  to  Uie  neutral 
position. 

Computer  Controlled  Airplane — is  an 
airplane  where  all  pilot  inputs  to  the  control 
surfaces  are  transferred  and  augmented  by 
computers. 

Convertible  FTD— is  an  FTD  in  which 
hardware  and  software  can  be  changed  so 
that  the  FTD  becomes  a  replica  of  a  different 
model,  usually  of  the  same  type  airplane.  The 
same  FTD  platform,  cockpit  shell,  motion 
system,  visual  system,  computers,  and 
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necessary  peripheral  equipment  can  thus  be 
used  in  more  than  one  simulation. 

Critical  Engine  Parameter— is  the  engine 
parameter  wUch  is  the  most  accurate 
measure  of  propulsive  force. 

Deadband — is  the  amount  of  movement  of 
the  input  for  a  system  for  which  there  is  no 
reaction  in  the  output  or  state  of  the  syston 
observed. 

EMstance — is  the  length  of  space  between 
two  points  and  is  expressed  in  terms  of 
nautical  miles  unless  specified  otherwise. 

Driven — is  a  test  memod  where  the  input 
stimulus  or  variable  is  positioned  by 
automatic  means,  generally  a  computer 
input. 

Free  Response — is  the  response  of  the  FTD 
after  completion  of  a  control  input  or 
disturbance. 

Frozen — is  a  test  condition  where  one  or 
more  variables  are  held  constant  with  time. 

FTD  Approval — ^is  the  extent  to  which  an 
FTD  may  be  used  by  a  certificate  holder  as 
authorized  by  the  FAA.  H  takes  account  of 
airplane  to  FTD  diffsrences  and  the  training 
aUlity  of  the  organization. 

FTD  Latracy— is  the  additional  tinw 
beyond  that  of  the  response  time  of  the 
airplane  due  to  the  response  of  the  FTD. 

Fuel  used — is  the  amount  or  mass  of  fuel 
used  (kilograms  or  pounds). 

Hands  OB— is  a  test  maneuvo'  conducted  ' 
or  completed  writhout  pilot  control  inputs. 

Hands  On — is  a  test  maneuver  conducted 
or  completed  with  pilot  control  inputs  as 
required. 

Height — is  the  height  above  ground  level 
(or  AGL)  expressed  in  meters  or  feet.   

Integrated  Testing— is  testing  of  the  FTD 
such  that  all  airplane  system  models  are 
active  and  contribute  appropriately  to  the 
results  where  none  of  the  models  used  are 
substituted  with  models  or  othw  algorithms 
intended  for  testing  only. 

Irreversible  Control  System — is  a  control 
system  in  which  movement  of  the  control 
surface  will  not  beckdrive  the  pilot's  control 
in  the  cockpit. 

Locked— is  a  test  condition  where  one  or 
more  variables  are  held  constant  with  time. 

Manual  Testing — is  FTD  testing  wherein 
the  pilot  conducts  the  test  without  computer 
inputs  except  for  initial  setup  and  all 
modules  of  the  simulation  are  active. 

Medium — is  the  normal  opoaticmal  weight 
fior  a  given  flight  segment 

Nominal — is  the  normal  operational 
weight,  configuration,  speed,  etc.,  for  the 
flight  segment  specified. 

Non-Normal  Control — ^is  a  term  used  in 
refinrence  to  Computer  Controlled  Airplanes 
and  is  the  state  where  one  or  more  of  the 
intended  control,  augmentation,  or  protection 
functions  are  not  fully  woridng.  Note: 
Specific  terms  such  as  ALTERNATE, 
DIRECT,  SECONDARY.  BACKUP,  etc.,  may 
be  used  to  define  an  actual  level  of 
degradation. 

Normal  Control — ^is  a  term  used  in 
reference  to  Computer  Controlled  Airplanes 
and  is  the  state  where  the  intended  control, 
augmentation,  and  protection  functions  are 
fully  woridng. 

Pitch — is  the  airplane  attitude  with  respect 
to  or  around  the  lateral  axis  expressed  in 
degrees. 


Power  Lever  Angle — ^is  the  angle  of  the 
pilot's  primary  engine  control  levei<s)  in  the 
cockpit.  This  may  also  be  referred  to  as  PLA, 
THROTTLE,  or  POWER  LEVER. 

Protection  Fujictions — are  systems 
functions  designed  to  protect  an  airplane 
from  exceeding  its  flight  maneuver 
limitations. 

Pulse  Input — is  a  step  input  to  a  control 
followed  by  an  immediate  return  to  the 
initial  position. 

Reversible  Control  System — is  a  control 
system  in  which  movement  of  the  control 
surfoce  will  backdrive  the  pilot's  control  in 
the  cockpit. 

Roll — ^is  the  airplane  attitude  with  respect 
to  or  arotmd  the  longitudinal  axis  expressed 
in  degrees. 

Si&slip — is  the  angular  difference  between 
the  airplane  heading  and  the  direction  of 
movement  in  the  horizontal  plane. 

Simulation  Data— are  the  various  types  of 
data  used  by  the  FTD  manufacturer  and  the 
applicant  to  design,  manufacture,  and  test  the 
FTD. 

Snapshot — is  a  presentation  of  one  or  more 
variables  at  a  given  instant  of  time. 

Source  Data — are,  for  the  purpose  of  this 
document,  performance,  staoility  and 
control,  and  other  necessary  test  parameters 
electrically  or  electronically  recorded  in  an 
airplane  using  a  calibrated  data  acquisitimi 
system  of  sufficient  resolution  and  verified  as 
accurate  by  the  company  performing  the  test 
to  establish  a  reference  set  of  relevant 
parameters  to  which  like  FTD  parameters  can 
be  compared. 

Statement  of  CompUance  and  Capability 
(SOC>— is  a  declaration  that  specific 
requirements  have  been  met.  It  must  declare 
that  compliance  %vith  the  requirement  is 
achieved  and  explain  how  the  requirement  is 
met  (e.g.,  gear  modeling  approach,  coefficient 
of  friction  sources,  etc].  It  must  also  describe 
the  capability  of  the  FTD  to  meet  the 
requirement  (e.g.,  computer  speed,  visual 
system  refresh  rate,  etc.).  In  doing  this,  the 
statemmit  must  provide  references  to  needed 
sources  of  information  for  showing 
compliance^  rationale  to  explain  how  the 
referenced  matoial  is  used,  mathematical 
equations  and  parameter  values  used,  and 
conclusions  reached. 

Step  Input — is  an  abrupt  control  input  held 
at  a  constant  value. 

Time  History — is  a  presentation  of  the 
change  of  a  variable  with  respect  to  time. 

Training  Program  Approval  Authority 
(TPAA) — ^is  the  person  who  exerdsas 
authority  on  behalf  of  the  Administrate  in 
approving  the  aircraft  flight  training  program 
for  the  appropriate  airplane  in  which  the 
FTD  will  be  used.  This  person  is  the 
principal  operations  inspector  (POI)  for 
programs  approved  under  14CFR  parts  63, 
121. 125,  or  135;  or  the  training  center 
program  manager  (TCPM)  for  programs 
approved  imda  part  141  or  142. 

Transport  Delay  or  "Throughput" — is  the 
total  FTD  system  processing  time  required  for 
an  input  signal  from  a  pilot  primary  flight 
control  until  motion  system,  visual  system, 
or  instrument  response.  It  is  the  overall  time 
delay  incurred  from  signal  input  until  output 
response.  It  does  not  include  the 
characteristic  delay  of  the  airplane  simulated. 


Validation  Data— are  data  used  to 
determine  if  the  FTD  perfcwmance 
corresponds  to  that  of  the  airplane. 

Validation  Test— is  a  test  by  which  FTD    ■ 
parameters  are  compared  to  the  relevant 
validation  data. 

Visual  System  Response  Time— is  the 
interval  bom  a  control  input  to  the 
completion  of  the  visual  display  scan  of  the 
first  video  field  containing  tlie  resulting 
different  information. 

Yaw — is  airplane  attitude  with  respect  to 
or  around  the  vertical  axis  expressed  in 
degrees. 


2.  Abhreviatiaaa 


Begin  QjPS  Ka^airaMiils 

AFM— Approved  Flight  Manual. 
AGL — Above  Ground  Level  (meters  or  fset). 
AOA — Angle  of  Attack  (degrees). 
APD— Airoew  Program  Designee. 
OCA— Computer  Controlled  Airplane. 
cdJm* — candela/meter',  3.4263  candela/m* 

s  1  ft-Lambert. 
CFR— Code  of  Federal  Regulations. 
cm(s)— centimetw,  centimeters. 
daN— decaNewtons.  one  (1)  decaNewton  ■ 

2.27  pounds. 
deg(s) — degree,  degrees. 
DOF — Degrees-of-freedom 
EPR-^ngine  Pressure  Ratio. 
FAA— Federal  Aviation  Administration 

(U.S.). 
fjpm — fset  per  minute, 
ft— foot/feet,  1  foot  -  0.304801  meters. 
ft-Lambert— foot-Lambert,  1  ft-Lambert  « 

3.4263  candela/m'. 
g— Acceleration  due  to  Gravity  (meters  or 

feetysec^):  Ig  »  9.81  m/aec>  or  32.2  feet/ 

sec*. 
G/S— Glideslope. 
LATA — ^International  Airline  Transport 

Association. 
ICAO— International  Qvil  Aviation 

Organization. 
ILS — Instrument  Landing  System. 
IQTG— International  Qualification  Test 

Guide, 
km— Kilometers  1  km  >  0.62137  Sutute 

Miles. 
kPa— KiloPascal  (Kilo  Newton/Meters2).  1 

p«i  -  6.89476  kPa. 
Kt— Knots  calibrated  airspeed  unless 

otherwise  specified,  1  knot  s  0.5148  m/ 

sec  or  1.689  ft/sec. 
lb(s)— pound(8),  one  (1)  pound  ■  0.44 

decaNewton. 
Mjn— Meters,  1  Meter  «  3.28083  feet. 
Min(8) — Minute,  minutes. 
MLG— Main  Landing  Gear. 
Mpa— MegaPascals  (1  psi  «  6894.76  pascals), 
ms — millisecond(8). 
N-^ORMAL  CONTROL  Used  in  reference 

to  Computer  Controlled  Airplanes. 
Nl — Low  Pressure  Rotor  revolutions  pei 

minute,  expressed  in  percent  of 

maximum. 
N2— High  Pressiue  Rotor  revolutions  per 

minute,  expressed  in  percent  of 

maximum. 
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N3 — High  Pressure  Rotor  revolutions  per 

minute,  expressed  in  percent  of 

maximum, 
mn— Nautical  Mile(s)  1  Nautical  Mile  =  6,080 

feet. 
NN— NON-NORMAL  CONTROL  Used  in 

reference  to  Computer  Controlled 

Airplanes. 
NWA — Nosewheel  Angle  (degrees). 
PAPI — Precision  Approach  Path  Indicator 

System. 
Pf — Impact  or  Feel  Pressure,  often  expressed 

as  "q.". 
PLA — Power  Lever  Angle. 
PLF— Power  for  Level  Flight.       — 
psi — pounds  per  square  inch. 
QPS— Qualification  Performance  Standard. 
RAE — Royal  Aerospace  Establishment. 
R/C — Rate  of  Climb  (meters/sec  or  feet/min). 
R/D — Rate  of  Descent  (meters/ sec  or  feet/ 

min). 
REIL — Runway  End  Identifier  Lights. 
RVR — Runway  Visual  Range  (meters  or  feet), 
s — second(s). 
sec(s) — second,  seconds, 
sm— Statute  Mile(s)  1  Statute  Mile  =  5,280 

feet. 


SOC — Statement  of  Compliance  and 

Capability. 
Tf— Total  time  of  the  flare  maneuver    . 

duration. 
Ti — ^Total  time  from  initial  throttle  movement 

until  a  10%  response  of  a  critical  engine 

parameter. 
TIR — ^Type  Inspection  Report. 
T/O— Takeoff. 
Tt— Total  time  from  Ti  to  a  90%  increase  or 

decrease  in  the  power  level  specifled. 
VASI — Visual  Approach  Slope  Indicator 

System. 
VGS — Visual  Ground  Segment. 
Vi — Decision  speed 
V  R — Rotation  speed 
V2— Takeoff  Safety  Speed 
Vmc — Minimum  Control  Speed. 
Vmca — Minimum  Control  Speed  in  the  air. 
Vmcg — Minimum  Control  Speed  on  the 

ground. 
Vmcl — Minimum  Control  Speed — Landing. 
Vmu — ^The  speed  at  which  the  last  main 

landing  gear  leaves  the  ground. 
Vs — Stall  Speed  or  minimum  speed  in  the 

stall. 
WAT— Weight,  Altitude.  Temperature. 


End  QPS  RequirementB 
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Figure  1  -  Sample  Letter  of  Request 


INFORMATION 

Date 


Name.  TCPM,  _ 

FAA  FSDO 

Address 
City,  State.  Zip 
Dear  Mr./Ms. 


JCertificate  Holder) 


(Sponsor's  name) 


requests  evaluation  of  our 


(t>pe 


qualification.  The  (name) 


FTD 
of 


airplane  or  set  of  airplanes)  FTD  for  Level 

[with  (name) visual  system  -  if  applicable]  is  fully  defmed  on  page 

the  accompanying  qualification  test  guide  (QTG).  We  have  completed  tests  of  the  FTD  and  confirm 
that  it  meets  all  applicable  requirements  of  Title  14  of  the  Code  of  Federal  Regulation  (14  CFR)  part 
60  and  the  requirements  of  the  Airplane  Flight  Training  Device  Qualification  Performance  Standards 
(QPS).  Appropriate  hardware  and  software  configuration  control  procedures  have  been  esublished. 


[and  (name)_ 


].  who.is(are)  qualified 


Our  pilot(s)  (name) 

on (airplane  type  or  set  of  airplanes)  has(have)  assessed  the  FTD  and  found  that  it 


conforms  to  the  (sponsor  name) 


airplane  (type  or  set  of  airplanes)  cockpit 


configuration  and  that  the  simulated  systems  and  subsystems  have  been  evaluated  and  found  to 
function  equivalently  to  those  in  the  airplane  (or  set  of  airplanes).  The  above  named  pilot(s)  has(have) 
found  that  the  FTD  represents  the  respective  airplane  (or  set  of  airplanes)  in  accordance  with  the 
attached  Configuration  List.  He/She(They)  has(have)  also  subjectively  assessed  the  performance  and 
flying  qualities  of  the  FTD  and  state  that  it  represents  the  airplane  (or  set  of  airplanes).  He/She(They) 
has(have)  not  subjectively  tested  the  FTD  for  those  tasks  on  the  attached  Restrictions-to-Qualification 
list  and  we  do  not  seek  qualification  in  these  areas. 
(Added  comments  as  desired.) 

Sincerely, 

V 

(Signature  of  Appropriate  Person) 
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Figure  2  -  Sample  Qualification  Test  Guide  Cover  Page 


INFORMATION 


SPONSOR  NAME 
SPONSOR  ADDRESS 

FAA  QUALIFICATION  TEST  GUIDE 

(SPECIFIC  AIRPLANE  MODEL  OR  SET  OF  AIARPLANES) 

for  example 
Stratos  BA797-320A  -  or  -  Multi-Engine.  Turbo-Propeller  Driven 

(TypeofFTD) 

(FTD  Identification  Including  Manufacturer,  Serial  Number,  Visual  System  Used) 

(FTD  Level) 

(Qualification  Performance  Standard  Used) 

(FTD  Location) 


FAA  Initial  Evaluation 


Date: 


(Sponsor) 


Date: 


Date: 


Manager,  National 
Simulator  Program,  FAA 


Federal  Register /Vol.  67,  No.  186  /  Wednesday ,  September  25.  2002  /  Proposed  Rules  60421 


Attachment  5  to  Appendix  B  to  Part  60 — 
Figure  3  -  Sample  FTD  Information  Page 


SPONSOR  NAME 


SPONSOR  FTD  CODE: 


AIRPLANE  MODEL: 


BA-797  #1 


Stratos  BA797-320A 


AERODYNAMIC  DATA  REVISION: 


BA797.320.  CPX-8D.  January  1988 


ENGINE  MODEL(S)  AND  REVISION: 


CPX-8D:  RPT-6.  January  1988 
DRQ-4002.  RPT-3.  April  1991 


FLIGHT  CONTROLS  DATA  REVISION: 


BR707-320;  May  1988 


FLIGHT  MANAGEMENT  SYSTEM: 


BerryXP 


FTD  MODEL  AND  MANUFACTURER: 


MTD-797.  Tinker  Simulators.  Inc. 


DATE  OF  FTD  MANUFACTURE: 


1988 


FTD  COMPUTER: 


CIA 


VISUAL  SYSTEM  MODEL,  ClearView,  Inc.  "The  World" 

MANUFACTURER,  and  DISPLAY  TYPE:       -     I  Channel.  2-window  CRT  display 


VISUAL  SYSTEM  COMPUTER: 


LMB-1 


MOTION  SYSTEM: 


N/A 


Information  on  this  page  must  be  updated  and  kept  current  with  any  modifications  or  changes 
made  to  the  FTD  and  reflected  on  the  log  of  revisions  and  the  list  of  effective  pages. 


60422  Federal  Register /Vol.  67.  No.  186 /Wednesday.  September  25,  2002 /Proposed  Rules 


Attachment  5  to  Appendix  B  to  Part  60 — 
Figure  4  -  Sample  Statement  of  Qualification 


Federal  Aviation  Administration 
National  Simulator  Program 


Statement 

of 

Qualification 

This  is  to  certify  that  representatives  of  the 

National  Simulator  Program 

Completed  an  evaluation  of  the 

Go-Fast  Training  Center 
Stratos  BA-797  Flight  Training  Device 

FAA  Identification  Number  721 


And  found  it  to  meet  the  standards  set  forth 

In  the  Qualification  Performance  Standards 

For  a  Flight  Training  Device  at 

Level  6   - 


(date) 


for  the  NSPM 

Subject  to  the  attached 
Configuration  List  and  Restrictions' 
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Figure  4A  -  Sample  Statement  of  Qualification;  Configuration  List 


IISFORMATION 


STATEMENT  of  QU ALinCATION 

CONFIGURATION  LIST 

Go-Fast  traiaiag  Ceater   Stratos  BA-797  -  Level  6  -  FAA  ID#  721 


ConfigaratioB 


Airplaae  Model:. 


EagiBcModel(s)aMi 
RevisioB:... 


Flight  Maaageaient 
Systean: 


Visaal  System  /  Maaafoctaren 

□  CRT  Installation: 

n  Projected  System: 


Flight  lastnuaeats: 

n  Electro-Mechanical: 

n  Display  (CRT,  LCD,  etc.). 

n  Combination 

n  Heads-Up  Display 


Flight  Director: 

n  Single  Cue 

n  Dual  Cue *. 

DNone .- 


Eagiae  lastmBeats: 

n  Electro-Mechanical 

n  Display  (CRT,  LCD,  etc.). 
n  Combination 


NavigatioB  Type(s): 

□  ADF 

n  VOR/ILS 

n  GPS 

n  INS , 

n  IRS 


Weather  Radar. 


TCAS 


ACARS 


BA-797. 


□  CPX-8D,  RPT-6 

□  DRO-4002.  RPT-3. 


Berry  XP 


The  World,  Clear  View,  Inc. 

1  Channel,  2  Window 

*  Horizontal  Viewing  Angle. 


Jones  Industries. 


Sperry. 


Jones  Industries,  Inc. 


(Continue,  As  Needed) 


Date  (>aalificd 


Julv  12.  1988 


July  12.  1988 
April  1.  1991 


July  12.  1988 


July  12, 1988 


July  12. 1988 
December  1, 1993 


July  12, 1988 


July  12, 1988 


July  12,  1988 
July  12, 1988 

October  10,  1991 


Augusts,  19% 
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Figure  4B  -  Sample  Statement  of  Qualification;  Qualified/Non-Qualified  Tasks 


INFORMATION 


STATEMENT  of  QUALinCATION 

Qualified/Non-Qualified  Tasks 

Go-Fast  Training  Center 

Stratos  BA-797  -  Level  6  -  FAA  ID#  721 


- 

The  following  are  those  items  listed  in  the  Airplane  Flight  Training  Device  Qualification  Performance 
Standards  (QPS).  FAA-S-120-45B.  dated  (Ma\- 1.  2000)  Appendix  3.  Siihjecti\e  Tests,  indicating  what  tasks 
and  sxstems  are  qualified  (Q)  and  what  tasks  and  systems  are  not  qualified  (fiQ). 

NQ 

Q 

TASK 

NQ 

Q 

TASK 

A.  Preparatron  for  Flight. 

D.  In-flight  Operation. 

X 

Preflight. 

1.  Climb. 

B.  Surface  Ops  (Pre-Takeofl). 

X 

(a)  Normal. 

1 .  Engine  start. 

X 

(b)  Other. 

X 

(a)  Normal  start. 

2.  Cruise. 

X 

(b)  Alternate  start  operations. 

X 

(a)  Performance  (speed  vs.  power). 

X 

(c)  Abnormal  starts 

X 

(b)  Turns  w/wo  spoilers 

X 

2.  Pushback 

X 

(c)  High  altitude  handling. 

X 

3.  Powerback. 

X 

(d)  High  airspeed  handling 

4.  Taxi 

X 

(e)  Mach  effects 

X 

(a)  Thrust  response. 

X 

(0  Normal  and  steep  turns. 

X 

(b)  Power  lever  friction. 

X 

(g)  Performance  turns. 

X 

(c)  Ground  handling. 

(h)  Approach  to  stalls 

X 

(d)  Nosewheel  scuffmg. 

X 

1)  cruise 

X 

(e)  Brake  operation 

X 

2)  takeoff  or  approach 

X 

(0  Other. 

X 

3)  landing 

C.  Takeoft 

(i)  High  AOA  maneuvers 

1.  Normal. 

X 

1)  cruise 

X 

(a)  Propulsion  system  checks 

X 

2)  takeoff  or  approach 

• 

X 

(b)  Airplane  acceleration 

X 

3)  landing 

X 

(c)  Nosewhee I/rudder  steering 

X 

(j)  In-flight  engine  shutdown 

X 

(d)  Crosswind  (max.  demo) 

X 

(k)  In-flight  engine  restart 

X 

(e)  Special  performance. 

X 

(1)  Maneuver  w/  engine(s)  inop. 

X 

(f)  Landing  gear,  flap/slat  ops. 

X 

(m)  Slow  flight. 

X 

(g)  Other. 

X 

(n)  Spec  flight  characteristics. 

2.  Abnormal/Emergency. 

X 

(o)  Manual  flight  control 

X 

(a)  Rejected,  with  brake  fade 

X 

(p)  Other  flight  control  failures 

X 

(b)  Rejected,  special  perf. 

X 

(q)  Holding. 

X 

(c)  Flight  control  system  failure. 

X 

(r)  Ops.  in  icing  conditions 

X 

(d)  Other. 

X 

(s)  TCAS 

1 

Initials 


Date 


(Continued) 
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NQ 

Q 

TASK 

NQ 

Q 

TASK 

. 

X 

(t)  Effects  of  airframe  icing. 

X 

B.  With  crosswind. 

X 

(u)  Other. 

X 

C.  Missed  approach. 

3.  Descent. 

(vi>MLS. 

X 

(a)  Normal. 

X 

A.  Normal 

X 

(b)  Max.  rate  and  recovery 

X 

B.  With  crosswind. 

X 

(c)  Flight  control  failure 

X 

C.  Missed  approach. 

X 

(d)  High  sink  rate  and  recovery. 

(vii)  Steep  Glide  Path. 

X 

(e)  Other. 

X 

A.  Normal 

E.  Approaches. 

X 

B.  With  crosswind. 

1 .  Instrument  Approach 

X 

C.  Missed  approach. 

(a)  Non-precision: 

2.  Visual  Approach  Maneuvers. 

X 

(i)NDB 

X 

(a)  Abnormal  wing  flaps/slats 

X 

(ii)  VOR. 

X 

(b)  No  G/S  or  visual  flightpath  aid. 

X 

(iii)RNAV, 

3.  Abnormal/emergency. 

X 

(iv)TACAN 

X 

(a)  One  engine  inoperative. 

X 

(V)  DME  Arc 

X 

(b)  Min.  electric/hydraulic  power. 

X 

(vi)  LOC/FC. 

X 

(c)  Pitch  trim  malfunction. 

X 

(vii)  LOC/BC, 

X 

(d)  Jammed  horizontal  stabilizer. 

X 

(viii)  LDA, 

X 

(e)  Roll/Yaw  trim  malfunction. 

X 

(ix)  SDF 

X 

(0  Worst  Fit  Com  fail.  (+CCA). 

X 

(X)  ASR. 

X 

(g)  Other  failures  /  tmg.  prog. 

X 

(xi)  GPS. 

X 

(h)  Other. 

X 

(xii)  Missed  approach. 

F.  Misted  approach. 

(b)  Precision: 

X 

1 .  Manual. 

(i)ILS  Category  I 

X 

2.  Automatic  (if  applicable). 

X 

A.  Manual  w/wo  flight  director 

J.  Any  Flight  Phase. 

X 

B.  Max.  crosswind 

X 

1.  Air  conditioning. 

(ii)  ILS  Category  II 

X 

2.  Anti-icing/deicing: 

X 

A.  W/Wo  Auto-Couple 

X 

3.  Auxiliary  powerplant. 

X 

B.  Max.  crosswind 

X 

4.  Communications. 

(iii)  ILS  Category  III 

X 

5.  Electrical. 

X 

A.  Min./stnby.  electrical  power. 

X 

6.  Fire  detection  and  suppression. 

X 

B.  Generator/alternator  failure 

X 

7.  Flaps/Slats. 

X 

C.  Tail  wind  10  knots 

X 

8.  Flight  cont  (+  spoiler/spdbrake). 

X 

D.  Crosswind  10  knots 

X 

9.  Fuel  and  oil. 

(iv)  PAR 

X 

10.  Hydraulic. 

X 

A.  Normal 

X 

1 1 .  Landing  gear. 

X 

B.  With  trosswind. 

X 

12.  Oxygen. 

X 

C.  Missed  approach. 

X 

13.  Pneumatic. 

(V)  DGPS 

X 

14.  Propulsion  System. 

X 

A.  Normal 

X 

15.  Pressurization. 

Initials 


Date 


(Continued) 


I 
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NQ 

Q 

TASK 

NQ 

Q 

TASK 

X 

16. 

Fit  mgmt  /  guidance  systems. 

X 

25.  Navigation  systems. 

X 

17. 

Auto  landing  aids. 

X 

26.  Weather  radar. 

X 

18. 

Auto-pilot. 

X 

2J.  Stall  warning/avoidance. 

X 

19. 

Auto-throttle. 

X 

28.  Stability  augmentation. 

X 

20. 

Flight  data  displays.   - 

X 

29.  ACARS. 

X 

21. 

Flight  mgmt  computers. 

X 

30.  Other. 

X 

->-. 

^^> 

Flight  Director. 

K.  Eag.  ShatdowB  and  Parking. 

X 

23. 

Flight  Instruments. 

X 

1.  Systems  operation. 

X 

24. 

HUD  svstem. 

X 

2.  Parking  brake  operation. 

1 

in 


itials 


Date 


(Continued) 
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NQ 

Q 

FTD  SYSTEM 

NQ 

Q 

FTD  SYSTEM 

A.  Inst.  Opt.  Station  aOS). 

a  Sound  Controii. 

X 

1 .  Power  switch(es). 

X 

~  On /oflF/ rheostat 

2.  Airplane  conditions. 

C.  Control  Loading  System. 

X 

(a)  GW,  CG.  Fuel  weight,  etc. 

X 

On /off/. 

X 

(b)  Airplane  systems  status. 

D.  Observer  Stations. 

X 

(c)  Ground  crew  functions 

X 

1 .  Position. 

X 

(d)  Other. 

X 

2.  Adjustment. 

3.  Airports. 

X 

(a)  Number  and  selection. 

, 

X 

(b)  Runway  selection. 

X 

(c)  Preset  positions 

X 

(d)  Lighting  controls. 

X 

(e)  Other. 

4.  Environmental  controls. 

X 

(a)  Temperature. 

• 

X 

(b)  Climate  conditions 

X 

(c)  Wind  speed  and  direction. 

X 

(d)  Other. 

S.  Airplane  system  malfunctions. 

X 

(a)  Insertion  /  deletion. 

X 

(b)  Problem  clear. 

X 

(c)  Other 

6.  Locks,  freezes,  repositioning. 

X 

(a)  Problem  freeze  /  release. 

^ 

X 

(b)  Position  fi-eeze  /  release. 

X 

(c)  Repositioning 

X 

(d)  Ground  speed  control 

X 

(e)  Other 

X 

7.  Remote  lOS. 

X 

8.  Other. 

Initials 


Date 


End  - 
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Figure  §  -  Sample  Recurrent  Evaluation  Requirements  Page 


INFORMATION 


Recurrent  Evaluation  Requirements 
Completed  at  conclusion  of  Initial  Evaluation 


Recurrent  Evaluations  to  be  conducted  each 

(fill  in) months 

Allotting hours  of  FTD  time. 


Recurrent  evaluations  are  due  as  follows: 

(month)     and     (month )_  and     (month) 
(enter  or  strike  out.  as  appropriate) 


Signed:  J 

NSPM  /  Evaluation  Team  Leader 


Date 


Revision: 

Based  on  (enter  reasoning): 

- 

Recurrent  Evaluations  are  to  be  conducted  each 

Recurrent  evaluations  are  due  as  follows: 

(fill  in)     months.  Alloning              hours. 

1 

(month)     and     (month)   and     (month) 
(enter  or  strike  out,  as  appropriate) 

Siened: 

NSPM  Evaluation  Team  Leader 

- 

Date 

Revision: 

Based  on  (enter  reasoning): 


Recurrent  Evaluations  are  to  be  conducted  each 


(fill  in) months.  Allotting 


hours. 


Signed: 

NSPM  Evaluation  Team  Leader 


Recurrent  evaluations  are  due  as  follows: 

(month)_  and     (month),  and     (month) 
(enter  or  strike  out,  as  appropriate) 


Date 


(Repeat  as  Necessary) 
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Figure  6  -  Sample  Request  for  Initial,  Upgrade,  or  Reinstatement  Evaluation  Date 

INFORMATION 


Mr.  Edward  Cook 

Manager.  National  Simulator  Program 
Federal  Aviation  Administration 
P.O.  Bo.\  20636  (AFS-205) 
Atlanta,  GA  30320 

Dear  Mr.  Cook: 


RE:  Request  for  Initial  [Upgrade  /  Reinstatement]  Evaluation  Date 

This  is  to  advise  you  of  our  intent  to  request  an  evaluation  of  our  (Aircraft  type  or  set  /  Level) 
FTD  located  in  (City/Sute)  at  the  (Facility)on  (proposed  evaluation  date).  [The  proposed 
evaluation  date  must  not  be  more  than  180  days  following  the  date  of  this  letter.]  This  FTD  [has 
/  has  not]  been  previously  qualified  by  the  FAA  [and  had  been  issued  FAA  identification 
number  XXX].  [The  history  of  this  FTD  is  as  follows: 


..] 


We  agree  to  provide  a  (Ratification  Test  Guide  (QTG)  to  your  staff  not  later  than  45  days  prior 
to  the  proposed  evaluation  date  (if  tests  not  run  at  training  site,  an  additional  "1/3  on-site"  tests 
must  be  provided  not  later  than  14  days  prior  the  proposed  evaluation  date).  If  we  are  unable  to 
meet  the  above  date  for  the  evaluation^  this  may  result  in  a  significant  delay,  perhaps  4S  days  or 
more,  in  rescheduling  and  completing  the  evaluation. 

[Added  comments  from  Operator/Sponsor,  if  any] 

Please  contact  (Name  and  Telephone  Number  of  Sponsor's  Contact)  to  confirm  the  date  for  Ais 
initial  evaluation.  We  understand  a  member  of  your  National  Simulator  Program  staff  will 
respond  to  this  request  within  14  days. 

A  copy  of  this  letter  of  intent  has  been  provided  to  our  Principal  Operations  Inspector  (POI) 
and/or  Training  Center  Program  Manager  (TCPM). 

Sincerely, 

(Signature) 

Acknowledgement: 

We  concur  with  your  proposed  dates. 

The  date  requested  is  not  available,  however,  we  propose  the  following  dale: 

Please  provide  us  with  the  following  information: 


Scheduler.  National  Simulator  Program 


Date 
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Figure  7  -  Sample  MQTG  Index  of  Effective  FSD  Directives. 


INFORMATION 


Index  of  Effective  FSD  Directives 
Filed  in  this  Section 


1 

Notification 
Number 

.  Received  From: 
(TPAA/NSPM) 

Date  of 
Notification 

Date  of  Modification 
Completion 

"^ 

BILUNG  CODE  4*10-13-0 

Attachment  6  to  Appendix  B  to  Part  60 — 
Record  of  FSD  Directives 


Begin  QPS  Requirements 

When  the  FAA  determines  that 
modification  of  an  FTD  is  necessary  for  safety 
reasons,  all  affected  FTDs  must  be  modified 
accordingly,  regardless  of  the  original 
qualification  standards  applicable  to  any 
specific  FTD. 

a.  A  copy  of  the  notification  to  the  sponsor 
from  the  TPAA  or  NSPM  that  a  modification 
is  necessary  will  be  filed  in  and  maintained 
as  part  of  this  attachment. 

b.  The  effective  FSD  Directives,  including 
the  date  of  the  directive,  the  direction  to 
make  these  changes,  and  the  date  of 
completion  of  any  resulting  modification 
must  be  maintained  in  a  separate  section  of 
the  MQTG  and  index  accordingly.  The 
MQTG  must  also  be  updated  to  include  the 
information  described  in  §  60.15(b)(4)  as  may 
be  appropriate  as  a  result  of  the  FSD 
Directive.  See  Attachment  5,  Figure  7,  of  this 
appendix  for  a  sample  Index  of  Effective  FSD 
Directives. 


End  QPS  Requirements 


Appendix  C  to  Part  GO — Qualification 
PeHbrmance  Standards  Cor  Helicopter  Flight 
Simulators 


Begin  InfiDrmation 

This  appendix  establishes  the  standards  for 
Helicopter  Flight  Simulator  evaluation  and 
qualification.  The  Flight  Standards  Service, 
National  Simulator  Program  (NSP)  staff, 
under  the  direction  of  the  NSP  Manager 
(NSPM),  is  responsible  for  the  development, 
application,  and  interpretation  of  the 
standards  contained  within  this  appendix. 

The  procedures  and  criteria  specified  in 
this  document  will  be  used  by  the  NSPM,  or 
a  person  or  persons  assigned  by  the  NSPM 
(e.g.,  FAA  pilots  and/or  FAA  aeronautical 
engineers,  assigned  to  and  trained  under  the 
direction  of  the  NSP — referred  to  as  NSP 
pilots  or  NSP  engineers,  other  FAA 
personnel,  etc.)  when  conducting  helicopter 
flight  simulator  evaluations. 

Table  of  Contents 

1.  Introduction. 

2.  Definitions. 

3.  Related  Reading  References. 

4.  Background. 

5.  Quality  Assurance  Program. 

6.  Sponsor  Qualification  Requirements. 

7.  Additional  Responsibilities  of  the  Sponsor. 

8.  Simulator  Use. 

9.  Simulator  Objective  Data  Requirements. 


Continue  as  Necessary... 


10.  Special  Equipment  and  Personnel 

Requirements  for  Qualification  of  the 
Simulator. 

11.  Initial  (and  Upgrade)  Qualification 

Requirements. 

12.  Additional  Qualifications  for  a  Currently 

Qualified  Simulator. 

13.  Previously  Qualified  Simulators. 

14.  Inspection,  Maintenance,  and  Recurrent 

Evaluation  Requirements. 

15.  Logging  Simulator  Discrepancies. 

16.  [Reserved] 

17.  Modifications  to  Simulators. 

18.  Operations  With  Missing, 

Malfunctioning,  or  Inoperative 
Components. 

19.  Automatic  Loss  of  Qualification  and 

Procedures  for  Restoration  of 
Qualification. 

20.  Other  Losses  of  Qualification  and 

Procedures  for  Restoration  of 
Qualification. 

21.  Recordkeeping  and  Reporting. 

22.  Applications,  Logbooks,  Reports,  and 

Records:  Fraud,  Falsification,  or 
Incorrect  Statements. 

23.  [Reserved] 

24.  [Reserved] 

25.  [Reserved] 

Attachment  1  to  Appendix  C  to  Part  60 — 
General  Simulator  Requirements. 

Attachment  2  to  Appendix  C  to  Part  60 — 
Simulator  Objective  Tests. 
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Attachment  3  to  Appendix  C  to  Part  60— 

Simulator  Subjective  Tests. 
Attachment  4  to  Appendix  C  to  Part  60 — 

Definitions  and  Abbreviations. 
Attachment  5  to  Appendix  C  to  Part  60 — 

Sample  Documents. 
Attachment  6  to  Appendix  C  to  Part  60— 

Record  of  FSD  Directives. 

1.  Introduction 

a.  This  appendix  contains  background 
information  as  well  as  information  that  is 
either  directive  or  guiding  in  nature. 
Information  considered  directive  is  described 
in  this  document  in  terms  such  as  "will," 
"shall,"  and  "must,"  and  means  that  the 
actions  are  mandatory.  Guidance  information 
is  described  in  terms  such  as  "should, ",or 
"may,"  and  indicate  actions  that  are 
desirable,  permissive,  or  not  mandatory  and 
provide  for  flexibility. 

b.  To  assist  the  reader  in  detmnining  what 
areas  are  directive  or  required  and  what  areas 
are  guiding  or  permissive — 

(1)  The  text  in  this  appendix  is  contained 
within  sections,  separated  by  horizontal 
lines;  headings  associated  with  these 
horizontal  lines  will  indicated  that  a 
particular  section  begins  or  ends.  All  of  the 
text  falls  into  one  of  three  sections:  a  direct 
quote  or  a  paraphrasing  of  the  Part  60  rule 
language;  additional  requirements  that  are 
also  regulatory  but  are  found  only  in  this 
appendix;  and  advisory  or  informative 
material. 

(2)  The  text  presented  between  horizontal 
lines  beginning  with  the  heading  "Begin  Rule 
Language"  and  ending  with  the  heading 
"End  Rule  Language,"  is  a  direct  quote  or  is 
paraphrased  from  Part  60  of  the  regulations. 
For  example:  the  rule  uses  the  terms  "flight 
simulation  device  (FSD)"  and  "aircraft;" 
however,  in  this  appendix  the  rule  is 
paraphrased  and  the  term  "simulator"  is 
used  instead  of  FSD,  and  "airplane"  is  used 
instead  of  aircraft.  Additionally,  the  rule  uses 
the  terms  "this  part"  and  "appropriate  QPS;" 
however,  in  this  appendix  the  rule  is 
paraphrased  and  the  terms  "Part  60"  and 
"this  appendix,"  respectively,  are  used 
instead.  (Definitions  are  not  paraphrased  or 
modified  in  any  way.)  For  ease  of  referral,  the 
Part  60  reference  is  noted  at  the  beginning 
and  the  end  of  the  bordered  area. 

(3)  The  text  presented  between  horizontal 
lines  beginning  with  the  heading  "Begin  QPS 
Requirements"  and  ending  with  the  heading 
"End  QPS  Requirements,"  is  also  regulatory 
but  is  found  only  in  this  appendix. 

(4)  The  text  presented  between  horizontal 
lines  beginning  with  the  heading  "Begin 
Information"  and  ending  with  the  heading 
"End  Information,"  is  advisory  or 
informative. 

(5)  The  tables  in  this  appendix  have  rows 
across  the  top  of  each  table— 

(a)  The  data  presented  in  columns  under 
the  heading  "QPS  REQUIREMENTS"  is 
regulatory  but  is  found  only  in  this  appendix. 

(b)  The  data  presented  in  columns  under 
the  heading  "INFORMATION"  is  advisory  or 
informative. 

Important  Note:  While  this  appendix 
contains  quotes  and  paraphrasing  directly 
fit)m  the  rule,  the  reader  is  cautioned  not  to 
rely  solely  on  this  appendix  for  regulatory 


requirements  regarding  flight  simulators.  For 
regulatory  references  for  airplane  flight 
simulators,  the  reader  is  referred  to 
paragraphs  3. a  through  h  of  this  appendix. 

c.  Questions  regarding  the  contents  of  this 
publication  should  be  sent  to:  U.S. 
Department  of  Transportation,  Federal 
Aviation  Administration.  Flight  Standards 
Service,  National  Simulator  Program  Staff, 
AFS-205,  PO  Box  20636  Atlanta,  Georgia 
30320.  Telephone  contact  numbers  are: 
phone,  404-305-6100;  fax,  404-305-6118. 
The  National  Simulator  Program  Internet 
Web  Site  address  is:  www.faa.gov/nsp.  On 
this  Web  Site  you  will  find  an  NSP  personnel 
list  with  contact  information,  a  list  of 
qualified  flight  simulation  devices,  advisory 
circulars,  a  description  of  the  qualification 
process,  NSP  policy,  and  an  NSP  "In-Works" 
section.  Also  linked  ft'om  this  site  are 
additional  information  sources,  handbook 
bulletins,  frequently  asked  questions,  a 
listing  and  text  of  the  Federal  Aviation 
Regulations,  Flight  Standards  Inspector's 
handbooks,  and  other  FAA  links. 

d.  The  NSPM  encourages  the  use  of 
electronic  media  for  communication  and  the 
gathering,  storage,  presentation,  or 
transmission  of  any  record,  report,  request, 
test,  or  statement  required  by  this  QPS 
provided  the  media  used  has  adequate 
provision  for  security  and  is  acceptable  to  the 
NSPM.  The  NSPM  recommends  inquiries  on 
system  compatibility  prior  to  any  such 
activity.  Minimum  System  requirements  may 
be  found  on  the  NSP  Web  site. 

End  Information 


2.  Definitioiu 


Begin  Information 

See  Attachment  4  of  this  appendix  for  a  list 
of  definitions  and  abbreviations.  Attachment 
4  of  this  appendix  contains  definitions 
directly  quoted  ftom  14  CFTl  Part  1  or  Part 
60,  contained  within  a  bordered  area  with 
Red-colored  left  hand  columns,  indicating 
they  are  quoted  from  14  CFR  Part  1  or  Part 
60  and  are  regulatory.  Additional  definitions 
and  abbreviations  used  in  reading  and 
understanding  this  document  are  contained 
within  bordered  areas  with  Blue-colored  left 
hand  columns,  indicating  they  are  also 
regulatory  but  appear  only  within  this 
document.  For  purposes  of  accuracy,  the 
definitions  listed  are  directly  quoted,  and  are 
not  paraphrased. 


End  Information 


3.  Related  Reading  Reforencaa 


Begin  Information 

a.  14  CFR  part  60. 

b.  14  CFR  part  61. 

c.  14  CFR  part  63. 

d.  14  CFR  part  121. 

e.  14  CFR  part  125. 
f  14  CFR  part  135. 
g.  14  CFR  part  141. 
h.  14  CFR  part  142. 


I.  Advisory  Circular  (AC)  120-28C,  Criteria 
for  Approval  of  Category  III  Landing  Weather 
Minima. 

j.  AC  120-29,  Criteria  for  Approving 
Category  I  and  Category  II  Landing  Minima 
for  part  121  operators. 

k.  AC  12O735B,  Line  Operational 
Simulations:  Line-Oriented  Flight  Training, 
Special  Purpose  Operational  Training,  Line 
Operational  Evaluation. 

1.  AC  120-41,  Criteria  for  Operational 
Approval  of  Airborne  Wind  Snaar  Alerting 
and  Flight  Guidance  Systems. 

ro.  AC  120-57A,  Suribce  Movement 
Guidance  and  Control  System  (SMGS). 

n.  AC  150/5300-13.  Airport  Design. 

o.  AC  150/5340-lG,  Standards  for  Airport 
Markings. 

p.  AC  150/5340-4C,  Installation  DeUils  for 
Runway  Centerline  Touchdown  Zone 
Lighting  Systems. 

o.  AC  150/5340-19,  Taxiway  Centerline 
Lifting  System. 

r.  AC  150/5340-24,  Runway  and  Taxiway 
Edge  Lighting  System. 

s.  AC  150/5345-28D,  Precision  Approach 
Path  Indicator  (PAPI)  Systems. 

t.  International  Air  Transport  Association 
'document,  "Flight  Simulator  Design  and 
Performance  Data  Requirements,"  Fifth 
Edition  (1996). 

u.  AC  29-2B,  Flight  Test  Guide  for 
Certification  of  Transport  Category 
Rotorcraft. 

v.  AC  27-lA,  Flight  Test  Guide  for 
Certification  of  Normal  Category  Rotorcraft. 

X.  International  Civil  Aviation 
Organization  (ICAO)  Manual  of  Criteria  for 
the  Qualification  of  Flight  Simulators,  First 
Edition.  1994  Doc  9625-AN/938. 

y.  Airplane  Flight  Simulator  Evaluation 
Handbook,  Volume  I  (February,  1995)  and 
Volume  II  (July.  1996),  The  Royal 
Aeronautical  Society,  London,  UK. 

z.  FAA  Publication  FAA-S-8081  series 
(Practical  Test  Standards  for  Airline 
Transport  Pilot  Certificate,  Type  Ratings, 
Commercial  Pilot,  and  Instrument  Ratings). 

End  information 


4.  Background 

Begin  Information 

a.  The  FAA  has  been  involved  in  flight 
simulator  evaluation  and  approval  for  well 
over  three  decades.  As  far  back  as  1954.  air 
carriers  were  allowed  to  perform  limited 
proficiency  check  maneuvers  in  airplane 
simulators.  Credit  for  the  use  of  these  devices 
was  hampered  by  the  state  of  the  technology 
available  in  early  simulator  development. 
More  recently,  however,  rapid  technological 
advances  have  permitted  and  encouraged  the 
expanded  use  of  flight  simulators  in  the 
training  and  checking  of  flightcrew  members. 
In  addition,  the  complexity,  operating  costs, 
and  operating  environment  of  modem 
aircraft  have  lead  to  the  increasing  use  of 
advancing  simulator  technology.  Extensive 
experience  has  proven  that  modem 
simulators  can  provide  more  in-depth 
training  than  can  be  accomplished  in  the 
aircraft  as  well  as  provide  a  very  high  transfisr 
of  learning  and  behavior  ftxim  the  simulator 
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to  the  aircraft.  Additionally,  their  use,  in  lieu 
of  aircraft,  results  in  safer  flight  training  and 
cost  reductions  for  the  operators,  while 
achieving  fuel  conservation  and  a  significant 
reduction  in  environmental  impact. 

b.  In  recognition  of  expanding  flight 
simulator  capabilities,  as  technology  has 
progressed,  regulatory  revisions  have  been 
developed  to  permit  the  increased  use  of 
airplane  simulators  in  approved  training 
programs.  However,  the  helicopter  simulators 
in  use  today,  in  large  part,  have  been 
evaluated  and  approved  on  a  case-by-case 
basis.  Previously,  those  persons  using 
helicopter  simulators  had  received  credit  for 
training  or  checking  only  through  exemption 
to  the  regulations.  While  this  situation  is 
changing,  the  regulations  regarding  the  use  of 
helicopter  simulators  have  not  kept  pace 
with  their  airplane  counterparts — and  has 
resulted  in  rather  limited  use  of  helicopter 
simulators  to  meet  regxxlatory  required 
training,  testing,  or  checking  activities. 

c.  The  same  factors  that  have  led  to  the 
widespread  use  and  acceptance  of  airplane 
simulators,  such  as  technological 
advancements,  aircraft  complexity,  operating 
cost,  operating  environment,  enhanced 
training,  safety,  environmental  impact,  etc. 
have  recently  spurred  a  dramatic  increase  in 
interest  in  helicopter  simulators.  The  FAA 
anticipates  that  the  use  of  helicopter 
simulators  will  expand  rapidly  and  that 
applicable  regulations  will  be  amended  to 
extend  formal  credit  to  the  use  of  these 
simulators  in  FAA-approved  fUght  training 
programs. 

d.  For  information  purposes,  the  following 
is  a  chronological  listing  of  the  documents 
preceding  this  document  that  have  addressed 
the  qualification  criteria  for  helicopter 
simulator  evaluation  and  qualification  by  the 
FAA,  including  the  effective  dates  of  those 
documents: 

AC  120-63—10/11/94  to  (date  TBD) 

End  Information 


5.  Quality  Aararance  Program 


Begin  Rule  Language  (§  60.5) 

a.  After  (date  6  months  after  the  effective 
date  of  the  final  rule],  no  sponsor  may  use 
or  allow  the  use  of  or  offer  the  use  of  a 
simulator  for  flightcrew  member  training  or 
evaluation  or  for  obtaining  flight  experience 
to  meet  any  requirement  of  this  chapter 
tmless  the  sponsor  has  established  and 
follows  a  quality  assurance  (QA)  program, 
acceptable  to  the  NSPM,  for  the  continuing 
surveillance  and  analysis  of  the  sponsor's 
performance  and  effectiveness  in  providing  a 
satisfectory  simulator  for  use  on  a  regular 
basis  as  described  in  the  appropriate  QPS. 

b.  The  QA  program  must  provide  a  process 
for  identifying  deficiencies  in  the  program 
and  for  docimienting  bow  the  program  will 
be  changed  to  address  these  deficiencies. 

c.  Whenever  the  NSPM  finds  that  the  QA 
program  does  not  adequately  address  the 
procedures  necessary  to  meet  the 
requirements  of  this  part,  the  sponsor  must, 
after  notification  by  the  NSPM,  change  the 
program  so  the  procedures  meet  the 
requirements  of  this  part. 


d.  Each  sponsor  of  a  simulator  must 
identify  to  the  NSPM  and  to  the  TPAA,  by 
name,  one  individual,  who  is  an  employee  of 
the  sponsor,  to  be  the  management 
representative  (MR)  and  the  primary  contact 
point  for  all  matters  between  the  sponsor  and 
the  FAA  regarding  the  qualification  of  that 
simulator  as  provided  for  in  this  part. 

End  Rule  Language  (§  60.5) 


Begin  QPS  Requirements 

e.  The  Director  of  Operations  for  a  Part  119 
certificate  holder,  the  Chief  Instructor  for  a 
Part  141  certificate  holder,  or  the  equivalent 
for  a  Part  142  or  Flight  Engineer  School 
sponsor,  must  designate  a  management  - 
representative  who  has  the  responsibility  and 
authorify  to  establish  and  modify  the 
sponsor's  policies,  practices,  and  procedures 
regarding  the  QA  program  for  the  recurring 
qualification  of,  and  the  day-to-day  use  of, 
each  simulator. 

f.  An  acceptable  Qualify  Assurance  (QA) 
Program  must  contain  a  complete,  accurate, 
and  clearly  defined  written  description  of 
and/or  procedures  for — 

(1)  The  method  used  by  management  to 
communicate  the  importance  of  meeting  the 
regulatory  standards  contained  in  Part  60  and 
this  QPS  and  the  importance  of  establishing 
and  meeting  the  requirements  of  a  QA 
Program  as  defined  in  this  paragraph  f. 

(2)  The  method(s)  used  by  management  to 
determine  that  the  regulatory  standards  and 
the  QA  program  requirements  are  being  met, 
and  if  or  when  not  met,  what  actions  are 
taken  to  correct  the  deficiency  and  prevent 
its  recurrence. 

(3)  The  method  used  by  management  to 
determine  that  the  sponsor  is,  on  a  timely 
and  regular  basis,  presenting  a  qualified 
simulator. 

(4)  The  criteria  for  and  a  definition  or 
description  of  the  workmanship  expected  for 
normal  upkeep,  repair,  parts  replacement, 
modification,  etc.,  on  the  simulator  and  how, 
when,  and  by  whom  such  workmanship  is 
determined  to  be  satisfactorily  accomplished. 

(5)  The  method  used  to  maintain  and 
control  appropriate  technical  and  reference 
documents,  appropriate  training  records,  and 
other  documents  for — 

(a)  continuing  simulator  qualification;  and 

(b)  the  QA  program. 

(6)  The  criteria  the  sponsor  uses  (e.g., 
training,  experience,  etc.)  to  determine  who 
may  be  assigned  to  duties  of  inspection, 
testing,  and  maintenance  (preventive  and 
corrective)  on  simulators. 

(7)  The  method  used  to  track  inspection, 
testing,  and  maintenance  (preventive  and 
corrective)  on  each  simulator. 

(8)  The  method  used  by  the  sponsor  to 
inform  the  TPAA  in  advance  of  each 
scheduled  NSPM-conducted  evaluation  and 
after  the  completion,  the  results  of  each  such 
evaluation. 

(9)  The  method  used  to  ensure  that 
instructors,  check  airmen,  and  those  who 
conduct  the  daily  preflight,  are  capable  of 
determining  what  circum8tance(8) 
constitute(s)  a  discrepancy  regarding  the 
simulator  and  its  operation. 

(10)  The  method  used  to  ensure  that 
instructors,  check  airmen,  and  those  who 


conduct  the  daily  preflight,  record  in  the 
simulator  discrepancy  log  each  simulator 
discrepancy  and  each  missing, 
malfunctioning,  or  inoperative  simulator 
component. 

(11)  The  method  used  to  ensure  that 
instructors  and  check  airmen  are  completely 
and  accurately  logging  the  number  of 
disruptions  and  time  not  available  for 
training,  testing,  checking,  or  for  obtaining 
flight  experience  diuing  a  scheduled 
simulator  use-period,  including  the  cause(s) 
of  the  disruption. 

-     (12)  The  method  used  by  the  sponsor  to 
notify  users  of  the  simulator  of  missing, 
malfunctioning,  or  inoperative  components 
that  restrict  the  use  of  the  simulator. 

(13)  The  method  of  recording  NSPM- 
conducted  evaluations  and  other  inspections 
(e.g.,  daily  preflight  inspections,  NASIP 
inspections,  sponsor  conducted  quarterly 
inspections,  etc.),  including  the  evaluation  or 
inspection  date,  test  results,  discrepancies 
and  recommendations,  and  all  corrective 
actions  taken. 

(14)  The  method  for  ensuring  that  the 
simulator  is  configured  the  way  the 
helicopter  it  represents  is  configured  and  that 
if  the  configuration  is  authorized  to  be 
changed  that  the  newly  configured  system(s) 
function(s)  correctly. 

(15)  The  method(s)  for: 

(a)  determining  whether  or  not  proposed 
modifications  of  the  helicopter  will  affect  the 
performance,  handling,  or  other  functions  or 
characteristics  of  the  helicopter;  and 

(b)  determining  whether  or  not  proposed 
modifications  of  the  simulator  will  affect  the 
performance,  handling,  or  other  functions  or 
characteristics  of  the  simulator, 

(c)  coordinating  and  communicating  items 
5.f.(15)(a)  and  (b)  of  this  appendix,  as 
appropriate,  with  the  sponsor's  training 
organization,  other  users  {e.g.,  lease  or 
service  contract  users),  the  ItAA,  and  the 
NSPM. 

(16)  How  information  found  in  the 
discrepancy  log  is  used  to  correct 
discrepancies  and  how  this  information  is 
used  to  review  and,  if  necessary,  modify 
existing  procedures  for  simulator 
maintenance. 

(17)  The  method  for  how  and  when 
software  or  hardware  modifications  are 
accomplished  and  tracked,  documenting  all 
changes  made  &Y>m  the  initial  submission. 

(18)  The  method  used  for  determining  that 
the  simulator  meets  appropriate  standards 

•  each  day  that  it  is  used. 

(19)  llie  method  for  acquiring  independent 
feedback  regarding  simulator  operation  (from 
persons  recently  completing  training, 
evaluation,  or  obtaining  flight  experience; 
instructors  and  check  airmen  using  the 
simulator  for  training,  evaluation  or  flight 
experience  sessions;  and  simulator 
technicians  and  maintenance  personnel) 
including  a  description  of  the  process  for 
addressing  these  comments. 

(20)  How  devices  used  to  test,  measure, 
and  monitor  correct  simulator  operation  are 
calibrated  and  adjusted  for  accuracy, 
including  traceabilify  of  that  accuracy  to  a 
recognized  standard,  and  how  these  devices 
are  maintained  in  good  operating  condition. 

(21)  How,  by  whom,  and  how  frequently 
internal  audits  of  the  QA  program  are 
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conducted  and  where  and  how  the  results  of 
such  audits  are  maintained  and  reported  to 
Responsible  Management,  the  NSPM,  and  the 
TPAA. 

End  QPS  Requirements 

g.  Additional  Information. 
Begin  Information 

(1)  In  addition  to  specifically  designated 
QA  evaluations,  the  NSPM  will  evaluate  the 
sponsor's  QA  program  as  part  of  regularly 
scheduled  recurrent  simulator  evaluations 
and  no-notice  simulator  evaluations,  focusing 
in  large  part  on  the  effectiveness  and  viability 
of  the  QA  program  and  its  contribution  to  the 
overall  capability  of  the  simulator  to  meeting 
the  requirements  of  this  part. 

(2)  The  sponsor,  through  the  MR,  may 
delegate  duties  associated  with  maintaining 
the  qualification  of  the  simulator  [e.g., 
corrective  and  preventive  maintenance, 
scheduling  for  and  the  conducting  of  tests 
and/or  inspections,  functional  preflight 
checks,  etc.)  but  retains  the  responsibility 
and  authorify  for  the  initial  and  day-to-day 
qualification  and  quality  of  the  simulator. 
One  person  may  serve  in  this  capacity  for 
more  than  one  simulator,  but  one  simulator 
would  not  have  mora  than  one  person 
serving  in  this  capacity. 

(3)  Should  a  sponsor  include  a  "foreign 
simulator"  (i.e.,  one  maintained  by  a  non-US 
certificate  holder)  under  their  sponsorship, 
the  sponsor  remains  responsible  for  the  QA 
program  for  that  simulator.  However,  if  that 
foreign  simulator  is  maintained  under  a  QA 
program  accepted  by  that  foreign  regulatory 
authorify  and  that  authorify  and  the  NSPM 
have  agreed  to  accept  each  other's  QA 
programs  [e.g.,  the' Joint  Aviation  Authorities, 
JAA,  of  Europe),  the  sponsor  will  be  required 
only  to  perform  an  "external  audit"  of  the 
non-US  certificate  holder's  compliance  with 
the  accepted  foreign  QA  program,  with  the 
results  of  that  audit  submitted  to  and 
accepted  by  the  NSPM. 

End  Information 


6.  Sponsor  Qualification  Requirements 

Begin  Rule  Language  (S60.7) 

a.  A  person  is  eligible  to  apply  to  be  a 
sponsor  of  a  simulator  if  the  following 
conditions  are  met: 

(1)  The  person  holds,  or  is  an  applicant  for, 
a  certificate  under  part  110, 141,  or  142  of 
this  chapter;  or  holds,  or  is  an  applicant  for, 
an  approved  flight  engineer  course  in 
accordance  with  part  63  of  this  chapter. 

(2)  The  simulator  will  be  used,  or  will.be 
offered  for  use,  in  the  sponsor's  FAA- 
approved  flight  training  program  for  the 
helicopter  being  simulated  as  evidenced  in  a 
request  for  evaluation  submitted  to  the  NSPM 
through  the  TPAA. 

b.  A  person  is  a  sponsor  of  the  simulator 
if  the  following  conditions  are  met: 

(1)  The  person  is  a  certificate  holder  under 
part  119, 141,  or  142  of  this  chapter  or  has 
an  approved  flight  engineer  course  in 
accordance  with  part  63  of  this  chapter. 


(2)  The  person  has  operations 
specifications  authorizing  the  use  of  the 
helicopter  type  being  simulated  by  the 
simulator  or  has  training  specifications  or  a 
course  of  training  authorizing  the  use  of  a 
simulator  for  that  helicopter  type, 

(3)  The  person  has  an  approved  qualify 
assurance  program  in  accordance  with  §  60.5. 

(4)  The  NSPM  has  approved  the  person  as 
the  sponsor  of  the  simulator  and  that 
approval  has  not  been  withdrawn  by  the 
FAA. 

c.  A  person  continues  to  be  a  sponsor  of 
a  simulator,  if  the  following  conditions  are 
met: 

(1)  Beginning  12  calendar  months  after  the 
initial  qualification  and  every  12  calendar 
months  thereafter,  the  simulator  must  have 
been  used  within  the  sponsor's  FAA- 
approved  flight  training  program  for  the 
helicopter  type  for  a  minimum  of  600  hours. 

(2)  The  use  of  the  simulator  described  in 
paragraph  (c)(1)  of  this  section  must  be 
dedicated  to  meeting  the  requirements  of 
parts  61,  63,  91, 121,  or  135  of  this  chapter. 

(3)  If  the  use  requirements  of  paragraphs 
(c)(1)  and  (2)  of  this  section  are  not  met,  the 
person  will  continue  to  sponsor  the  simulator 
on  a  provisional  basis  for  a  period  not  longer 
than  12  calendar  months;  and — 

(i)  If  the  simulator  is  used  as  described  in 
paragraphs  (c)(1)  and  (2)  of  this  section 
within  this  additional  12  calendar  month 
period,  the  provisional  status  will  be 
removed  and  regular  sponsorehip  resumed; 
or 

(ii)  If  the  simulator  is  not  used  as  described 
in  paragraphs  (c)(1)  and  (2)  of  this  section 
within  the  additional  12  calendar  month 
period,  the  simulator  is  not  qualified  and  the 
sponsor  will  not  be  eligible  to  apply  to 
sponsor  that  simulator  for  at  least  12  calendar 
months. 

End  Rule  Language  (f  60.7) 


7.  Additional  Responaibilitias  of  the  Sponsor 


Begin  Rule  Language  (§60.0) 

a.  The  sponsor  must  not  allow  the 
simulator  to  be  used  for  flightcrew  member 
training  or  evaluation  or  for  attaining  flight 
experience  for  the  flightcrew  member  to  meet 
any  of  the  requirements  under  this  chapter 
unless  the  sponsor,  upon  request,  allows  the 
NSPM  to  inspect  immediately  the  simulator, 
including  all  records  and  documents  relating 
to  the  simulator,  to  determine  its  compliance 
with  this  part. 

b.  The  sponsor  must,  for  each  simulator — 
(1)  Establish  a  mechanism  for  the  following 

penons  to  provide  comments  regarding  the 
simulator  and  its  operation  and  provide  for 
receipt  of  those  comments: 

(i)  Flightcrew  members  recently 
completing  training  or  evaluation  or  recently 
obtaining  flight  experience  in  the  simulator; 

(ii)  Instructore  and  check  airmen  using  the 
simulator  for  training,  evaluation,  or  fli^t 
experience  sessions;  and 

(iii)  Simulator  technicians  and 
maintenance  personnel  performing  work  on 
the  simulator. 


(2)  Examine  each  comment  received  under 
paragraph  (b)(1)  of  this  section  for  content 
and  importance  and  take  appropriate  action. 

(3)  Maintain  a  liaison  with  the 
manufacturer  of  the  helicopter  being 
simulated  by  the  simulator  to  facilitate 
compliance  with  §60. 13(f)  when  necessary. 

(4)  Post  in  or  adjacent  to  the  simulator  the 
Statement  of  Qualification  issued  by  the 
NSPM. 

End  Rule  Language  (|  60.9) 


8.  Simulator  Use 


Begin  Rule  Language  (f  60.11) 

No  person  may  use  or  allow  the  use  of  or 
offer  the  use  of  a  simulator  for  meeting 
training,  evaluation,  or  flight  experience 
requirements  of  this  chapter  for  flightcrew 
member  certification  or  qualification  unless, 
in  accordance  with  the  QPS  for  the  specific 
device^ 

a.  It  has  a  single  sponsor  who  is  qualified 
under  $60.9.  The  sponsor  may  arrange  with 
another  person  for  services  of  document 
preparation  and  presentation,  as  well  as 
simulator  inspection,  maintenance,  repair, 
and  servicing;  however,  the  sponsor  remains 
responsible  for  ensuring  that  these  functions 
are  conducted  in  a  manner  and  with  a  result 
of  continually  meeting  the  requirements  of 
this  part. 

b.  It  is  qualified  as  described  in  the 
Statement  of  Qualification  that  is  required  to 
be  posted  punuant  to  $  60.9(b)(4) — 

.  (1)  For  the  make,  model,  and  series  of 
helicopter;  and 
(2)  For  all  tasks  and  configurations. 

c.  It  remains  qualified,  through  satisfactory 
inspection,  recurrent  evaluations, 
appropriate  maintenance,  and  use 
requirements  in  accordance  with  this  part 
and  the  appropriate  QPS. 

d.  Its  software  and  active  programming 
used  during  the  training,  evaluation,  or  flight 
experience  is  the  same  as  the  software  and 
active  programming  that  was  evaluated  by 
the  NSPM. 


End  Rule  Language  (f  60.11) 


Begin  QPS  Raquiremants 

e.  Only  those  simulaton  that  are  used  by 
a  certificate  holder  (as  defined  for  use  in  Part 
60  and  this  QPS]  will  be  evaluated  by  the 
NSPM.  However,  other  simulator  evaluations 
may  be  conducted  on  a  case-by-case  basis  as 
the  Administrator  deems  appropriate,  but 
only  in  accordance  with  applicable 
agreements. 


End  QPS  Requirements 


Bogin  Information 

f.  Each  simulator  must  be  evaluated  as 
completely  as  possible.  To  ensure  a  thorough 
and  uniform  evaluation,  each  simulator  is 
subjected  to  the  performance  demonstrations 
in  attachment  1,  the  objective  tests  listed  in 
attachment  2.  and  the  subjective  tests  listed 
in  attachment  3  of  this  appendix.  The 
evaluation(s)  described  in  this  paragraph  f 
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will  include,  but  not  necessarily  be  limited 
to  the  following,  as  appropriate,  for  the 
qualification  level  of  the  simulator. 

(1)  Aerodynamic  responses,  including 
control  responses  in  the  longitudinal,  lateral- 
directional,  and  vertical  directions;  as  well  as 
low  airspeed  responses  (see  attachment  2  of 
this  appendix); 

(2)  Performance  in  authorized  portions  of 
the  simulated  helicopter's  operating 
envelope,  to  include  tasks  suitable  to  the 
NSPM  in  the  areas  of  ground  operations, 
takeoff,  climb,  cruise,  descent,  approach, 
landing,  hover  (if  appropriate),  and  vertical 
climb,  as  well  as  abnormal  and  emergency 
operations  (see  paragraph  23  and  attachment 

2  of  this  appendix); 

(3)  Control  checks  (see  attachment  1  and 
attachment  2  of  this  appendix); 

(4)  Cockpit  configuration  (see  attachment  1 
of  this  appendix); 

(5)  Pilot  and  instructor  statjon  functions 
checks  (see  attachment  1  and  attachment  3  of 
this  appendix); 

(6)  Helicopter  systems  and  sub-systems  (as 
appropriate)  as  compared  to  the  helicopter 
simulated  (see  attachment  1  and  attachment 

3  of  this  appendix); 

(7)  Simulator  systems  and  sub-systems, 
including  force  cueing  (motion),  visual,  and 
aural  (sound)  systems,  as  appropriate  (see 
attachment  1  and  attachment  2  of  this 
appendix);  and 

(8)  Certain  additional  requirements, 
depending  upon  the  complexity  of  the 
simulator  qualification  level  sought, 
including  equipment  or  circumstances  that 
may  become  hazardous  to  the  occupants.  The 
sponsor  may  be  subject  to  Occupational 
Safety  and  Health  Administration 
requirements. 

g,  The  NSPM  administers  the  objective  and 
subjective  tests,  which  includes  an 
examination  of  functions.  The  tests  include 
a  qualitative  assessment  of  the  simulator  by 
an  NSP  pilot.  The  NSP  evaluation  team 
leader  may  assign  other  qualified  personnel 
to  assist  in  accomplishing  the  functions 
examination  and/or  the  objective  and 
subjective  tests  performed  during  an 
evaluation  when  required. 

(1)  Objective  tests  are  used  to  compare 
simulator  and  helicopter  data  objectively  to 
ensure  that  the  simulator  performance  and 
handling  qualities  are  within  specified 
tolerances. 

(2)  Subjective  tests  provide  a  basis  for: 

(a)  Evaluating  the  capability  of  the 
simulator  to  perform  over  a  typical 
utilization  period; 

(b)  Determining  that  the  simulator 
satisfactorily  meets  the  appropriate  training/ 
testing/checking  objectives  and  competently 
simulates  each  required  maneuver, 
procedure,  or  task;  and 

(c)  Verifying  correct  operation  of  the 
simulator  controls,  instnunents,  and  systems. 

h.  The  tolerances  for  the  test  parameters 
listed  in  attachment  2  of  this  appendix  are 
the  maximum  acceptable  to  the  NSPM  for 
simulator  validation  and  are  not  to  be 
confused  with  design  tolerances  specified  for 
simulator  manufacture.  In  making  decisions 
regarding  tests  and  test  results,  the  NSPM 
relies  on  the  use  of  operational  and 
engineering  judgment  in  the  application  of 


data  (including  consideration  of  the  way  in 
which  the  flight  test  was  flown  and  way  the 
data  was  gathered  and  applied)  data 
presentations,  and  the  applicable  tolerances 
for  each  test. 

i.  In  addition  to  the  scheduled  recurrent 
evaluation  (see  paragraph  14  of  this 
appendix),  each  simulator  is  sut^ect  to 
evaluations  conducted  by  the  NSPM  at  any 
time  with  no  prior  notification  to  the 
sponsor.  Such  evaluations  would  be 
accomplished  in  a  normal  manner  (i.e., 
requiring  exclusive  use  of  the  simulator  for 
the  conduct  of  objective  and  subjective  tests 
and  an  examination  of  functions)  if  the 
simulator  is  not  being  used  for  flightcrew 
member  training,  testing,  or  checking. 
However,  if  the  simulator  were  being  used, 
the  evaluation  would  be  conducted  in  a  non- 
exclusive manner.  This  non-exclusive 
evaluation  will  be  conducted  by  the 
simulator  evaluator  accompanying  the  check 
airman,  instructor,  Aircrew  Program 
Designee  (APD),  or  FAA  inspector  aboard  the 
simulator  along  with  the  student(s)  and 
observing  the  operation  of  the  simulator 
during  the  training,  testing,  or  checking 
activities.  While  the  intent  is  to  observe  the 
operation  and  interaction  of  the  device  and 
not  the  check  airman,  instructor,  APD,  FAA 
inspector,  or  student(s),  the  simulator 
evaluator  is  a  qualified  FAA  operations 
inspector  and  must,  without  question,  report 
any  obvious  lack  of  proficiency  to  the 
appropriate  POI  or  TCPM. 

End  Information 


9.  Simulator  Objective  Data  Requirements 


Begin  Rule  Language  (§60.13) 

a.  Except  as  provided  in  paragraph  (b)  and 
(c)  of  this  section,  for  the  purposes  of 
validating  simulator  performance  and 
handling  qualities  during  evaluation  for 
qualification,  the  sponsor  must  submit  the 
helicopter  manufacturer's  flight  test  data  to 
the  NSPM. 

b.  The  sponsor  n\ay  submit  flight  test  data 
from  a  source  in  addition  to  or  independent 
of  the  helicopter  manufecturer's  data  to  the 
NSPM  in  support  of  a  simulator  qualification, 
but  only  if  this  data  is  gathered  and 
developed  by  that  source  in  accordance  with 
flight  test  methods,  including  a  flight  test 
plan,  as  described  in  the  appropriate  QPS. 

c.  The  sponsor  may  submit  alternative  data 
acceptable  to  the  NSPM  for  consideration, 
approval  and  possible  use  in  particular 
applications  for  simulator  qualification. 

d.  Data  or  other  material  or  elements  must 
be  submitted  in  a  form  and  manner 
acceptable  to  the  NSPM. 

e.  The  NSPM  may  require  additional  flight 
testing  to  support  certain  simulator 
qualification  requirements. 

f.  When  a  simulator  sponsor  learns,  or  is 
advised  by  a  helicopter  manufacturer  or 
supplemental  type  certificate  (STC)  holder, 
that  an  addition  to,  an  amendment  to,  or  a 
revision  of  the  data  used  to  program  and 
operate  a  simulator  used  in  the  sponsor's 
training  program  is  available,  the  sponsor 
must  immediately  notify  the  NSPM. 


End  Rule  Language  (§60.13) 


Begin  QPS  Requirements 

g.  Flight  test  data  used  to  validate 
simulator  performance  and  handling 
qualities  must  have  been  gathered  in 
accordance  with  a  flight  test  program 
containing  the  following: 

(1)  A  flight  test  plan,  that  contains: 

(a)  The  required  maneuvers  and 
procedures. 

(b)  For  each  maneuver  or  procedure — 
(i)  The  procedures  and  control  input  the 

flight  test  pilot  and/or  engineer  are  to  use. 

(ii)  The  atmospheric  and  environmental 
conditions. 

(iii)  The  initial  flight  conditions. 

(iv)  The  helicopter  configuration,  including 
weight  and  center  of  gravity. 

(v)  The  data  that  is  to  be  gathered. 

(vi)  Any  other  appropriate  factors. 

(2)  Appropriately  qualified  flight  test 
personnel. 

(3)  An  understanding  of  the  accuracy  of  the 
data  to  be  gathered. 

(4)  Appropriate  and  sufficient  data 
acquisition  equipment  or  system(s), 
includinji  appropriate  data  reduction  and 
analysis  methods  and  techniques,  as  would 
be  acceptable  to  the  FAA's  Aircraft 
Certification  Service. 

(5)  Calibration  of  data  acquisition 
equipment  and  helicopter  performance 
instrvunentation  must  be  current  and 
traceable  to  a  recognized  standard. 

h.  The  data  presented,  regardless  of  source, 
must  be  presented: 

(1)  in  a  format  that  supports  the  flight 
simulator  validation  process: 

(2)  in  a  manner  that  is  clearly  readable  and 
annotated  correctly  and  completely; 

(3)  with  resolution  sufficient  to  determine 
compliance  with  the  tolerances  set  forth  in 
attachment  2  of  this  appendix. 

(4)  with  any  necessary  guidance 
information  provided;  and 

(5)  without  alteration,  adjustments,  or  bias; 
however  the  data  may  be  re-scaled,  digitized, 
or  otherwise  manipulated  to  fit  the  desired 
presentation. 

i.  After  completion  of  any  additional  flight 
test,  a  flight  test  report  must  be  submitted  in 
support  of  the  objective  data.  The  report  must 
contain  sufficient  data  and  rationale  to 
support  qualification  of  the  simulator  at  the 
level  requested. 


End  QPS  Requirements^ 


Begin  Information 

j.  Any  necessary  data  and  the  flight  test 
plan  should  be  reviewed  with  the  NSP  staff 
well  in  advance  of  commencing  the  flight 
test. 


End  Information 


10.  Special  Equipmoit  and  Personnel 
Requirements  for  Qualification  of  the 
Simulator 
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Begin  Rule  Language  (§  60.14) 

a.  When  notified  by  the  NSPM,  the  sponsor 
must  make  available  all  special  equipment 
and  specifically  qualified  personnel  needed 
to  accomplish  or  assist  in  the 
accomplishment  of  tests  during  initial, 
recurrent,  or  special  evaluations. 

End  Rule  Language  (§  60.14) 

Begin  Informatioo 

b.  Examples  of  a  special  evaluation  would 
be  an  evaluation  conducted  at  the  request  of 
the  TPAA  or  as  a  result  of  comments  received 
fit)m  users  of  the  simulator  that,  upon 
analysis  and  confirmation,  might  cause  a 
question  as  to  the  continued  qualification  or 
use  of  the  simulator. 

c.  The  NSPM  will  notify  the  sponsor  at 
least  24  hours  in  advance  of  the  evaluation 
if  special  equipment  or  personnel  will  be 
required  to  conduct  the  evaluation.  Examples 
of  special  equipment  include  spot 
photometers,  flight  control  measurement 
devices,  sound  analyzer,  etc.  Examples  of 
special  personnel  would  be  those  specifically 
qualified  to  install  or  use  any  special 
equipment  when  its  use  is  required. 

End  Information 


11.  Initial  (and  Upgrade)  Qualification 
Requirements 

Begin  Rule  language  (§  60.15) 

a.  For  each  simulator,  the  sponsor  must 
submit  a  request  throuj^  the  TPAA  to  have 
the  NSPM  evaluate  the  simulator  for  initial 
qualification  at  a  specific  level.  The  request 
must  be  submitted  in  the  form  and  manner 
described  in  the  appropriate  QPS. 

b.  The  request  must  include  all  of  the 
foUowring: 

(1)  A  statement  that  the  simulator  meets  all 
of  the  applicable  provisions  of  this  part. 

(2)  A  statement  that  the  sponsor  has 
established  a  procedure  to  verify  that  the 
configuration  of  hardware  and  software 
present  during  the  evaluation  for  initial 
qualification  will  be  maintained,  except 
where  modified  as  authorized  in  §  60.23.  The 
statement  must  include  a  description  of  the 
procedure. 

(3)  A  statement  signed  by  at  least  one  pilot 
who  meets  the  requirements  of  paragraph  (c) 
of  this  section  asserting  that  each  pilot  so 
approved  has  determined  that  the  following 
requirements  have  been  met: 

(i)  The  simulator  systems  and  sub-systems 
function  equivalently  to  those  in  the 
helicopter. 

(ii)  The  performance  and  flying  qualities  of 
the  simulator  are  equivalent  to  those  of  the 
helicopter. 

(iii)  The  cockpit  configuration  conforms  to 
the  configuration  of  the  helicopter  make, 
model,  and  series  being  simulated. 

(4)  A  list  of  all  of  the  operations  tasks  or 
simulator  systems  in  the  subjective  test 
appendix  of  the  appropriate  QPS  for  which 
the  simulator  has  not  been  subjectively  tested 
[e.g.,  circling  approaches,  windshear  training, 
etc.)  and  for  which  qualification  is  not 
sought 


(5)  A  qualification  test  guide  (QTG)  that 
includes  all  of  the  following: 

(i)  Objective  data  obtained  from  helicopter 
testing  or  another  approved  source. 

(ii)  Correlating  objective  test  results 
obtained  from  the  performance  of  the 
simulator  as  prescribed  in  the  appropriate 
QPS. 

(iii)  The  general  simulator  performance  or 
demonstration  results  prescribed  in  the 
appropriate  QPS. 

(iv)  A  description  of  the  equipment 
necessary  to  perform  the  evaluation  for  initial 
qualification  and  the  recurrent  evaluations 
for  continuing  qualification. 

c.  The  pilot  or  pilots  who  make  the 
statement  required  by  paragraph  (b)(3)  of  this 
section  must — 

(1)  Be  designated  by  the  sponsor, 

(2)  Be  approved  by  the  TPAA;  and 

(3)  Be  qualified  in — 

(i)  The  helicopter  being  simulated;  or 
(ii)  For  helicopter  types  not  yet  issued  a 

type  certificate,  a  helicoptertype  similar  in 

size  and  configuration. 

d.  The  subjective  tests  that  form  the  basis 
for  the  statements  described  in  paragraph 
(b)(3)  of  this  section  and  the  objective  tests 
referenced  in  paragraph  (b)(S)  of  this  section 
must  be  accomplished  at  the  sponsor's 
training  facility  except  as  provided  for  in  the 
appropriate  QPS. 

e.  The  person  seeking  to  qualify  the 
simulator  must  provide  the  NSPM  access- to 
the  simulator  for  the  length  of  time  necessary 
for  the  NSPM  to  complete  the  required 
evaluation  of  the  simulator  for  initial 
qualification,  which  includes  the  conduct 
and  evaluation  of  objective  and  subjective 
tests,  including  general  simulator 
requirements,  as  described  in  the  appropriate 
QPS,  to  determine  that  the  simulator  meets 
the  standards  in  that  QPS. 

f.  When  the  simulator  passes  an  evaluation 
for  initial  qualification,  the  NSPM  issues  a 
Statement  of  Qualification  that  includes  all  of 
the  following: 

(1)  Identification  of  the  sponsor. 

(2)  Identification  of  the  inake,  model,  and 
series  of  the  helicopter  being  simulated. 

(3)  Identification  of  the  configuration  of  the 
helicopter  being  simulated  (e.g.,  engine 
model  or  models,  flight  instruments, 
navigation  or  other  systems,  etc.). 

(4)  A  statement  that  the  simulator  is 
qualified. 

(5)  Identification  of  the  qualification  level 
of  the  simulator. 

(6)  A  list  of  all  of  the  operations  tasks  or 
simulator  systems  in  the  subjective  test 
appendix  of  the  appropriate  QPS  for  which 
the  simulator  has  not  been  subjectively  tested 
and  for  which  the  simulator  is  not  qualified 
(e.g.,  circling  approaches,  windshear  training, 
etc.). 

g.  After  the  NSPM  completes  the 
evaluation  for  initial  qualification,  the 
sponsor  must  update  the  QTG,  with  the 
results  of  the  FAA- witnessed  tests  and 
demonstrations  together  with  the  results  of 
all  the  objective  tests  and  demonstrations 
described  in  the  appropriate  QPS. 

h.  Upon  issuance  of  the  Statement  of 
Qualification  the  updated  QTG  becomes  the 
MQTG  and  must  then  be  made  available  to 
the  FAA  upon  request 


End  Rule  Language  (|  60.15) 


Begin  QPS  Requirements 

i.  The  QTG  described  in  paragraph  11  .b.(4) 
of  this  appendix,  must  provide  the 
documented  proof  of  compliance  with  the 
simulator  objective  tests  in  attachment  2  of  - 
thisappendix. 

j.  The  QTG  is  prepared  and  submitted  by 
the  sponsor,  or  the  sponsor's  agent  on  behalf 
of  the  sponsor,  through  the  TPAA  to  the 
NSPM  for  review  andapproval,  and  must 
include,  for  each  objective  test:. 

(1)  parameters,  tolerances,  and  flight 
conditions; 

(2)  pertinent  and  complete  instructions  for 
the  conduct  of  automatically  and  manually 
conducted  tests; 

(3)  a  means  of  comparing  the  simulator's 
test  results  to  the  objective  data; 

(4)  statements  of  how  a  particular  test  was 
accomplished  or  that  certain  requirements 
have  been  met  (see  appendices  to  this 
document  for  additional  information); 

(5)  other  information  appropriate  to  the 
qualification  level  of  the  simulator. 

k.  The  QTG  described  in  paragraph  ll.b(4) 
of  this  appendix,  must  include  the  following: 

(1)  A  QTG  cover  page  with  sponsor  and 
FAA  approval  signature  blocks  (see 
attachment  5,  Figure  2,  of  this  appendix  for 
a  sample  QTG  cover  page). 

(2)  A  recurrent  evaluation  schedule 
requirements  page— to  be  used  by  the  NSPM 
to  establish  and  record  the  frequency  with 
which  recurrent  evaluations  must  be 
conducted  and  any  subsequent  changes  that 
may  be  determined  by  the  NSPM.  See 
attachment  5,  Figure  4,  of  this  appendix  for 
a  sample  Recurrent  Evaluation  Schedule 
Requirements  page. 

(3)  A  simulator  information  page  that 
provides  the  information  listed  below  (see 
attachment  5,  Figure  3,  of  this  appendix  for 
a  sample  simulator  information  page).  For 
convertible  simulators,  a  separate  page  is 
submitted  for  each  configuration  of  the 
simulator. 

(a)  The  sponsor's  simulator  identification 
number  or  code. 

(b)  The  helicopter  model  and  series  being 
simulated. 

(c)  The  aerodynamic  data  revision  number 
or  reference. 

(d)  The  engine  model(s)  and  its  data 
revision  number  or  reference. 

(e)  The  flight  control  data  revision  number 
or  reference. 

(f)  The  flight  management  system 
identification  and  revision  level. 

(g)  The  simulator  model  and  manufacturer, 
(h)  The  date  of  simulator  manufacture. 

(i)  The  simulator  computer  identification. 

(j)  The  visual  system  model  and 
manufacturer,  including  display  type. 

(k)  The  motion  system  type  and 
manufacturer,  including  degrees  of  freedom. 

(4)  A  Table  of  ContenU. 

(5)  A  log  of  revisions  and  a  list  of  effective 
pages. 

(6)  The  source  data. 

(7)  A  glossary  of  terms  and  symbols  used 
(including  sign  conventions  and  units). 

(8)  Statements  of  compliance  and 
caiMbility  (SOC's)  writh  certain  requirements. 
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SOC's  must  provide  references  to  the  sources 
of  infonnation  for  showing  the  capability  of 
the  simulator  to  comply  with  the 
requirement,  a  rationale  explaining  how  the 
referenced  material  is  used,  mathematical 
equations  and  parameter  values  used,  and  the 
conclusions  reached;  i.e.  that  the  simulator 
complies  with  the  requirement.  Refer  to  the 
"Additional  Details"  colunui  in  attachment  1 
of  this  appendix,  "Simulator  Standards,"  or 
in  the  "Test  Details"  colunm  in  attachment 
2  of  this  appendix,  "Simulator  Objective 
Tests,"  to  see  when  SOC's  are  required. 

(9)  Recording  procedures  or  equipment 
required  to  accomplish  the  objective  tests. 

(10)  The  following  information  for  each 
objective  test  designated  in  attachment  2  of 
this  appendix,  as  applicable  to  the 
qualiflcation  level  sought. 

(a)  Name  of  the  test. 

(b)  Objective  of  the  test. 

(c)  Initial  conditions. 

(d)  Manual  test  procedures. 

(e)  Automatic  test  procedures  (if 
applicable). 

(f)  Method  for  evaluating  simulator 
objective  test  results. 

(g)  List  of  all  parameters  driven  or 
constrained  during  the  automatically 
conducted  test(s). 

(h)  List  of  all  parameters  driven  or 
constrained  during  the  manually  conducted 
test(s). 

(i)  Tolerances  for  relevant  parameters. 

(j)  Source  of  Helicopter  Test  Data 
(dociunent  and  page  number). 

(k)  Copy  of  the  Helicopter  Test  Data  (if 
located  in  a  separate  binder,  a  cross  reference 
for  the  identification  and  page  number  for 
pertinent  data  location  must  be  provided). 

(1)  Simulator  Objective  Test  Results  as 
obtained  by  the  sponsor.  Each  test  result 
must  reflect  the  date  completed  and  must  be 
clearly  labeled  as  a  product  of  the  device 
being  tested. 

1.  Form  and  maimer  of  presentation  of 
objective  test  results  in  the  QTG: 

(1)  The  sponsor's  simulator  test  results 
must  be  recorded  in  a  manner,  acceptable  to 
the  NSPM,  that  will  allow  easy  comparison 
of  the  simulator  test  results  to  helicopter  test 
data  (e.g.,  use  of  a  multi-channel  recorder, 
line  printer,  cross  plotting,  overlays, 
transpariencies,  etc.]. 

(2)  Simulator  results  must  be  labeled  using 
terminology  common  to  helicopter 
parameters  as  opposed  to  computer  software 
identifications. 

(3)  Helicopter  data  docimients  included  in 
a  QTG  may  be  photographically  reduced  only 
if  such  reduction  will  not  alter  the  graphic 
scaling  or  cause  difficulties  in  scale 
interpretation  or  resolution. 

(4)  Scaling  on  graphical  presentations  must 
provide  the  resolution  necessary  to  evaluate 
the  parameters  shown  in  attachment  2  of  this 
appendix. 

(5)  For  tests  involving  time  histories,  flight 
test  data  sheets  (or  transparencies  thereof) 
and  simulator  test  results  must  be  clearly 
marked  with  appropriate  reference  points  to 
ensure  an  accurate  comparison  between 
simulator  and  helicopter  with  respect  to 
time.  Time  histories  recorded  via  a  line 
printer  are  to  be  clearly  identified  for  cross- 
plotting  on  the  helicopter  data.  Over-plots 
must  not  obscure  the  reference  data. 


m.  The  sponsor  may  elect  to  complete  the 
QTG  objective  tests  at  the  manufacturer's 
facility.  Tests  performed  at  this  location  must 
be  conducted  after  assembly  of  the  simulator 
has  been  essentially  completed,  the  systems 
and  sub-systems  are  functional  and  operate 
in  an  interactive  maimer,  and  prior  to  the 
initiation  of  disassembly  for  shipment.  The 
sponsor  must  substantiate  simulator 
performance  at  the  sponsor's  training  focility 
by  repeating  a  representative  sampling  of  all 
the  objective  tests  in  the  QTG  and  submitting 
these  repeated  test  results  to  the  NSPM.  This 
sample  must  consist  of  at  least  one-third  of 
the  QTG  objective  tests.  The  QTG  must  be 
clearly  annotated  to  indicate  when  and 
where  each  test  was  accomplished. 

n.  The  sponsor  may  elect  to  complete  the 
subjective  tests  at  the  manufacturer's  facility. 
Tests  performed  at  this  location  will  be 
conducted  after  assembly  of  the  simulator 
has  been  essentially  completed,  the  systems 
and  sub-systems  are  functional  and  operate 
in  an  interactive  manner,  and  prior  to  the 
Initiation  of  disassembly  for  shipment.  The 
sponsor  must  substantiate  simulator 
performance  at  the  sponsor's  training  facility 
by  having  the  pilot(s)  who  performed  these 
tests  originally  (or  similarly  qualified 
pilot(s)),  repeat  a  representative  sampling  of 
these  subjective  tests  and  submit  a  statement 
to  the  NSPM  that  the  simulator  has  not 
changed  from  the  original  determination.  The 
report  must  clearly  indicate  when  and  where 
these  repeated  tests  were  completed,  but 
need  not  take  more  than  one  normal 
simulator  period  (e.g.,  4  to  8  hours)  to 
complete. 

o.  The  sponsor  must  maintain  a  copy  of  the 
MQTG  at  \he  simulator  location.  After  (date 
6  years  from  the  effective  date  of  this  rule] 
all  MQTG's,  regardless  of  initial  qualification 
date  of  the  simulator,  must  be  available  in  an 
electronic  format,  acceptable  to  the  NSPM. 
The  electronic  MQTG  must  include  all 
objective  data  obtained  from  helicopter 
testing,  or  another  approved  source 
(reformatted  or  digitized),  together  with 
correlating  objective  test  results  obtained 
from  the  performance  of  the  simulator 
(reformatted  or  digitized)  as  prescribed  in 
this  document,  the  general  simulator 
performance  or  demonstration  results 
(reformatted  or  digitized)  prescribed  in  this 
document,  and  a  description  of  the 
equipment  necessary  to  perform  the 
evaluation  for  initial  qualification  and  the 
recurrent  evaluations  for  continuing 
qualification.  This  electronic  MQTG  must 
include  the  original  helicopter  flight  test  data 
used  to  validate  simulator  performance  and 
handling  qualities  in  either  the  original 
digitized  format  from  the  data  supplier  or  an 
electronic  scan  of  the  original  flight  test  time- 
history  plots  that  were  provided  by  the  data 
supplier.  An  electronic  copy  of  MQTG  must 
be  provided  to  the  NSPM. 

Ead  QPS  Requirements 


Begin  Infonnation 

p.  Problems  with  objective  test  results  are 
handled  according  to  the  following: 

(1)  If  a  problem  with  an  objective  test  result 
is  detected  by  the  NSP  evaluation  team 


during  an  evaluation,  the  test  may  be 
repeated  andyor  the  QTG  may  be  amended. 

(2)  If  it  is  determined  that  the  results  of  an 
objective  test  do  not  support  the  level 
requested  but  do  support  a  lower  level,  the 
NSPM  may  qualify  the  simulator  at  that 
lower  level.  For  example,  if  a  Level  D 
evaluation  is  requested  and  the  simulator 
fails  to  meet  soimd  test  tolerances,  it  could~ 
be  qualified  at  Level  C. 

q.  After  the  NSPM  issues  a  statement  of 
qualification  to  the  sponsor  when  a  simulator 
is  successfully  evaluated,  the  simulator  is 
recommended  to  the  TPAA,  who  will 
exercise  authority  on  behalf  of  the 
Administrator  in  approving  the  simulator  in 
the  appropriate  helicopter  flight  training 
program. 

r.  Under  normal  circumstances,  the  NSPM 
establishes  a  date  for  the  initial  or  upgrade 
evaluation  within  10  working  days  after 
determining  that  a  complete  QTG  is 
acceptable.  Unusual  circumstances  may 
warrant  establishing  an  evaluation  date 
before  this,  determination  is  made;  however, 
once  a  schedule  is  agreed  to,  any  slippage  of 
the  evaluation  date  at  the  sponsor's  request 
may  result  in  a  significant  delay,  perhaps  45 
days  or  more,  in  rescheduling  and 
completing  the  evaluation.  A  sponsor  may 
commit  to  an  initial  evaluation  date  under 
this  early  process,  in  coordination  with  and 
the  agreement  of  the  NSPM,  but  the  request 
must  be  in  writing  and  must  include  an 
acknowledgment  of  the  potential  schedule 
impact  if  the  sponsor  slips  the  evaluation 
from  this  early-committed  date.  See 
Attachment  5,  figure  5  of  this  appendix. 
Sample  Request  for  Initial  Evaluation  Date. 

s.  A  convertible  simulator  is  addressed  as 
a  separate  simulator  for  each  model  and 
series  helicopter  to  which  it  will  be 
converted  and  for  the  FAA  qualification  level 
sought.  An  NSP  evaluation  is  required  for 
each  configuration.  For  example,  if  a  sponsor 
seeks  qualification  for  two  models  of  a 
helicopter  type  using  a  convertible  simulator, 
two  QTG's,  or  a  supplemented  QfFG.  and  two 
evaluations  are  required. 

t.  The  numbering  system  used  for  objective 
test  results  in  the  QTG  should  closely  follow 
the  numbering  system  set  out  in  attachment 
2  of  this  appendix,  Simulator  Objective  Tests. 

End  InJDrmation 


12.  Additional  Qualifications  for  a  Currently 
Qualified  Simulator 


Begin  Rule  Language  (§60.16) 

a.  A  currently  qualified  simulator  is 
required  to  undergo  an  additional 
qualification  process  if  a  user  intends  to  use 
the  simulator  for  meeting  training, 
evaluation,  or  flight  experience  requirements 
of  this  chapter  beyond  the  qualification 
issued  to  the  sponsor.  This  process  consists 
of  the  following^ 

(1)  The  sponsor: 

(i)  Must  submit  to  the  NSPM  all 
modifications  to  the  MQTG  that  are  required 
to  support  the  additional  qualification. 

(ii)  Must  describe  to  the  NSPM  all 
modifications  to  the  simulator  that  are 


required  to  support  the  additional 
qualification. 

(iii)  Must  submit  a  statement  to  the  NSPM 
that  a  pilot,  designated  by  the  sponsor  in 
accordance  with  §  60.15(c)  and  approved  by 
the  TPAA  for  the  user,  has  subjectively 
evaluated  the  simulator  in  those  areas  not 
previously  evaluated. 

(2)  The  simulator  must  successfully  pass 
an  evaluation — 

(i)  For  initial  qualification,  in  accordance 
with  §60.15,  in  those  circumstances  where 
the  NSPM  has  determined  that  a  full 
evaluation  for  initial  qualification  is 
necessary;  or 

(ii)  For  those  elements  of  an  evaluation  for 
initial  qualification  (e.g.,  objective  tests, 
performance  demonstrations,  or  subjective 
tests)  designated  as  necessary  by  the  NSPM. 

b.  In  making  the  determinations  described 
in  paragraph  (a)(2)  of  this  section,  the  NSPM 
considers  factors  including  the  existing 
qualification  of  the  simulator,  any 
modifications  to  the  simulator  hardware  or 
software  that  are  involved,  and  any  additions 
or  modifications  to  the  MQTG. 

c.  The  simulator  is  qualified  for  the 
additional  uses  when  the  NSPM  issues  an 
amended  Statement  of  Qualification  in 
accordance  with  §  60.15(f). 

d.  The  sponsor  may  not  modify  the 
simulator  except  as  described  in  §  60.23. 

End  Rule  Language  (§60.16) 


13.  Previously  Qualified  Simulators 

Begin  Rule  Language  (§60.17) 

a.  Unless  otherwise  specified  by  an  FSD 
Directive,  further  referenced  in  the 
appropriate  QPS,  or  as  specified  in  paragraph 
(e)  of  this  section,  a  simulator  qualified 
before  [the  effective  date  of  the  final  rule) 
will  retain  its  qualification  as  long  as  it 
continues  to  meet  the  standards,  including 
the  performance  demonstrations  and  the 
objective  test  results  recorded  in  the  MQTG, 
under  which  it  was  originally  evaluated, 
regardless  of  sponsor,  and  as  long  as  the 
sponsor  complies  with  the  applicable 
provisions  of  this  part. 

b.  If  the  simulator  qualification  is  lost 
imder  §60.27  and  not  restored  under  §60.27 
for  two  (2)  years  or  more,  the  qualification 
basis  for  the  re-qualification  will  be  those 
standards  in  effect  and  current  at  the  time  of 
re-qualification  application. 

c.  Except  as  provided  in  paragraph  (d)  of 
this  section,  any  change  in  simulator 
qualification  level  initiated  on  or  after  [the 
effective  date  of  this  rule]  requires  an 
evaluation  for  initial  qualification  in 
accordance  with  this  pert. 

d.  The  NSPM  may  downgrade  a  qualified 
simulator  without  requiring  and  without 
conducting  an  initial  evaluation  for  the  new 
qualification  level.  Subsequent  recurrent 
evaluations  will  use  the  existing  MQTG, 
modified  as  necessary  to  reflect  the  new 
qualification  level. 

e.  When  the  sponsor  has  appropriate 
validation  data  available  and  receives 
approval  from  the  NSPM,  the  sponsor  may 
adopt  tests  and  associated  tolerances 
described  in  the  current  qualification 


standards  as  the  tests  and  tolerances 
applicable  for  the  continuing  qualification  of 
a  previously  qualified  simulator.  The 
updated  test(s)  and  tolerance(s)  must  be 
made  a  permanent  part  of  the  MQTG. 

End  Rule  Language  (§  60.17) 


Begin  Information 

f.  Other  certificate  holders  or  peraons 
desiring  to  use  a  flight  simulator  may 
contract  with  simulator  sponsors  to  use  those 
simulators  already  qualified  at  a  particular 
level  for  a  helicopter  type  and  approved  fer 
use  within  an  FAA-approved  flight  training 
program.  Such  simulators  are  not  required  to 
undergo  an  additional  qualification  process, 
except  as  described  in  paragraph  12,  above. 

Note:  The  reader  is  reminded  of  the 
requirement  that  each  simulator  user  obtain 
approval  for  use  of  each  simulator  in  an 
FAA-approved  flight  training  program  fitim 
the  appropriate  TPAA. 

End  Information 


14.  Inspection,  Maintenance,  and  Recurrmt 
Evaluation  Requirements. 


Begin  Rule  Language  (§60.19) 

a.  Inspection.  No  sponsor  may  use  or  allow 
the  use  of  or  offer  the  use  of  a  simulator  for 
meeting  training,  evaluation,  or  flight 
experience  requirements  of  this  chapter  for 
flightcrew  member  certification  or 
qualification  unless  the  sponsor  does  the 
following: 

(1)  Accomplishes  all  appropriate  QPS 
Attachment  1  performance  demonstrations 
and  all  appropriate  QPS  Attachment  2 
objective  tests  each  year.  To  do  this,  the 
sponsor  must  conduct  a  minimum  of  four 
evenly  spaced  inspections  throughout  the 
year,  as  approved  by  the  NSPM.  The 
performance  demonstrations  and  objective 
test  sequence  and  content  of  each  inspection 
in  this  sequence  will  be  developed  by  the 
sponsor  and  submitted  to  the  NSPM  for 
approval.  In  deciding  whether  to  approve  the 
test  sequence  and  the  content  of  each 
inspection,  the  NSPM  looks  for  a  balance  and 
a  mix  frx)m  the  performance  demonstrations 
and  objective  test  requirement  areas  listed 
below  as  follows. 

(i)  Performance. 

(ii)  Handling  qualities. 

(iii)  Motion  system. 

(iv)  Visual  system. 

(v)  Sound  system  (where  appropriate). 

(vi)  Other  simulator  systems. 

(2)  Completes  a  functional  preflight  check 
in  accordance  with  the  appropriate  QPS  each 
calendar  day  prior  to  the  start  of  the  first 
simulator  period  of  use  that  begins  in  that 
calendar  day. 

(3)  Completes  at  least  one  functional 
preflight  check  in  accordance  with  the 
appropriate  QPS  in  every  7  consecutive 
calendar  days. 

(4)  Maintains  a  discrepancy  log. 

(5)  Ensures  th^t,  when  a  discrepancy  is 
discovered,  the  following  requirements  are 
met: 


(i)  Each  discrepancy  entry  must  be 
maintained  in  the  log  until  the  discrepancy 
is  corrected  as  specified  in  §  60.25(b)  and  for 
at  least  30  days  thereafter. 

(ii)  The  corrective  action  taken  for  each 
discrepancy  and  the  date  that  action  is  taken 
must  be  entered  in  the  log.  This  entry 
concerning  the  corrective  action  must  be 
maintained  for  at  least  30  days  thereafter. 

(iii)  The  discrepancy  log  is  kept  in  a  form 
and  manner  acceptable  to  the  Administrator 
and  is  kept  in  or  immediately  adjacent  to  the 
simulator. 

b.  Recurrent  evaluation. 

(1)  This  evaluation  consists  of  performance 
demonstrations,  objective  tests,  and 
subjective  tests,  including  general  simulator 
requirements,  as  described  in  the  appropriate 
QPS  or  as  may  be  amended  by  an  FSD 
Directive. 

(2)  The  sponsor  must  contact  the  NSPM  to 
schedule  the  simulator  for  recurrent 
evaluations  not  later  than  60  days  before  the 
recurrent  evaluation  is  due. 

(3)  The  sponsor  must  provide  the  NSPM 
access  to  the  objective  test  results  and  general 
simulator  performance  or  demonstration 
results  in  the  MQTG,  and  access  to  the 
simulator  for  the  length  of  time  necessary  for 
the  NSPM  to  complete  the  required  recurrent 
evaluations,  weekdays  between  6  o'clock  AM 
(local  time)  and  6  o'clock  PM  (local  time). 

(4)  No  sponsor  may  use,  or  allow  the  use 
of,  or  offer  the  use  of,  a  simulator  for 
flightcrew  member  training  or  evaluation  or 
for  obtaining  flight  experience  for  the 
flightcrew  member  to  meet  the  requirements 
of  this  chapter  unless  the  simulator  has 
passed  an  NSPM-conducted  recurrent 
evaluation  within  the  previous  12  calendar 
months  or  as  otherwise  provided  for  in  the 
MQTG, 

(5)  Recurrent  evaluations  conducted  in  the 
calendar  month  before  or  after  the  calendar 
month  in  which  these  recurrent  evaluations 
are  required  will  be  considered  to  have  been 
conducted  in  the  calendar  month  in  which 
they  were  required. 

c.  Maintenance.  The  sponsor  is  responsible 
for  continuing  corrective  and  preventive 
maintenance  on  the  simulator  to  ensure  that 
it  continues  to  meet  the  requirements  of 

§  60.15(b). 

End  Rule  Language  (§00.10) 


Begin  QPS  RaquiremMiti 

d.  The  preflight  inspections  described  in 
paragraphs  14.a(2)  and  (3)  of  this  appendix 
must  consist  of,  as  a  minimum — 

(1)  an  exterior  inspection  of  the  simulator 
for  appropriate  hydraulic,  pneumatic,  and 
electrical  connections  (e.g.,  in  place,  not 
leaking,  appear  serviceable); 

(2)  a  check  that  the  area  around  the 
simulator  is  five  of  potential  obstacles 
throughout  the  motion  system  range; 

(3)  a  review  of  the  simulator  discrepancy 
log; 

(4)  a  functional  check  of  the  major 
simulator  systems  and  simulated  helicopter 
systems  (e.g.,  visual,  motion,  sound,  cockpit 
instrumentation,  and  control  loading, 
including  adequate  air  flow  for  equipment 
cooling)  by  doing  the  following: 


Ml 
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(i)  Turn  on  main  power,  including  motion 
system,  and  allow  to  stabilize. 

(ii)  Connect  helicopter  power.  This  may  be 
connected  through  "quick  start"  of  helicopter 
engines,  auxiliary  power  unit,  or  ground 
power.  Helicopter  operations  will  require 
operating  engines. 

(iii)  A  general  look  for  light  bulb  function, 
lighted  instruments  and  switches,  etc.,  as 
well  as  inoperative  "flags"  or  other  such 
indications. 

(iv)  Check  Flight  Management  System(s) 
(and  other  date-critical  information)  for 
proper  date  range. 

(v)  Select  takeoff  position  and  from  either 
pilot  position,  observe  the  visual  system,  for 
proper  operation;  e.g.,  light-point  color 
balance  and  convergence,  edge-matching  and 
blending,  etc. 

(vi)  Adjust  visibility  value  to  inside  of  the 
far  end  of  the  runway  and  release  "position 
freeze  or  flight  freeze."  From  either  pilot 
position,  add  power  to  taxi  (or  hover  taxi  as 
applicable)  down  the  runway  (observe  visual 
system,  check  sound  system  and  engine 
instrument  response]  and  apply  wheel  brakes 
if  appropriate  (to  check  wheel  brake 
operation  as  applicable  and  to  exercise 
simulator  motion  system);  check  normal 
operation. 

(vii)  Select  position  on  final  approach,  at 
least  five  (5)  miles  out  (observe  visual  scene). 
From  either  pilot  position,  adjust  helicopter 
configuration  appropriately  (check  for 
normal  gear  operation  as  applicable).  Adjust 
visibility  to  see  entire  airport.  Release 
"position  freeze"  or  "flight  freeze."  Make  a 
rapid  left  and  right  bank  (check  control  feel 
and  freedom;  observe  proper  helicopter 
response;  and  exercise  motion  system). 
Observe  visual  system  and  simulated 
helicopter  systems  operation. 

(viii)  Extend  gear,  as  applicable 

(ix)  Fly  to  and  land  at  airport,  or  select 
takeoff  position. 

(x)  Shut  down  engines,  turn  off  lights,  turn 
off  main  power  supply  and  motion  system. 

(xi)  Record  "functional  preflight"  in  the 
simulator  discrepancy  log  book,  including 
any  item  found  to  be  missing, 
malfunctioning,  or  inoperative. 

End  QPS  Requirements 


Begin  Information 

e.  If  the  NSP  evaluator  plans  to  accomplish 
specific  tests  during  a  normal  recurrent 
evaluation  that  requires  the  use  of  special 
equipment  or  technicians,  the  sponsor  will 
be  notified  as  far  in  advance  of  the  evaluation 
as  practical;  usually  not  less  than  24  hours. 
These  tests  include  latencies,  control 
dynamics,  sounds  and  vibrations,  motion, 
and/or  some  visual  system  tests. 

f.  The  recurrent  evaluations  described  in 
paragraph  13.a(7),  of  this  appendix  require 
approximately  eight  (8)  hours  of  simulator 
time  and  consist  of  the  following: 

(1)  a  review  of  the  results  of  the  objective 
tests  and  all  the  designated  simulator 
performance  demonstrations  conducted  by 
the  sponsor  since  the  last  scheduled 
recurrent  evaluation. 

(2)  at  the  discretion  of  the  evaluator,  a 
selection  of  approximately  20  percent  of 


those  objective  tests  conducted  since  the  last 
scheduled  recurrent  evaluation  and  a 
selection  of  approximately  10  percent  of  the 
remaining  objective  tests  in  the  MQTG.  The 
tests  chosen  will  be  performed  either 
automatically  or  manually,  at  the  discretion 
of  the  evaluator. 

(3)  a  subjective  test  of  the  simulator  to 
perform  a  representative  sampling  of  the 
tasks  set  out  in  attachment  3  of  this 
appendix,  selected  at  the  discretion  of  the 
evaluator. 

(4)  an  examination  of  the  functions  of  the 
simulator,  including,  but  not  necessarily 
limited  to  the  motion  system,  visual  system, 
sound  system,  instructor  operating  station, 
and  the  normal  and  simulated  malfunctions 
of  the  simulated  helicopter  systems. 

End  Information 


15.  Logging  Simulator  Discrepancies. 


Begin  Rule  Language  (§  60.20) 

Each  instructor,  check  airman,  or 
representative  of  the  Administrator 
conducting  training  or  evaluation,  or 
observing  flight  experience  for  flightcrew 
member  certification  or  qualification,  and 
each  person  conducting  the  preflight 
inspection  (§  60.19(a)(2),  (3),  and  (4)),  who 
discovers  a  discrepancy,  including  any 
missing,  malfunctioning,  or  inoperative 
components  in  the  simulator,  must  write  or 
cause  to  be  written  a  description  of  that 
discrepancy  into  the  discrepancy  log  at  the 
end  of  the  simulator  preflight  or  simulator 
use  session. 


End  Rule  Language  (§  60.20) 


16.  [Reserved] 


17.  Modifications  to  Simulators 


Begin  Rule  Language  (§  60.23) 

a.  When  the  sponsor  or  the  FAA 
determines  that  any  of  the  following 
circumstances  exist  and  the  FAA  determines 
that  the  simulator  cannot  be  used  adequately 
to  train,  evaluate,  or  provide  flight 
experience  for  flightcrew  members,  the 
sponsor  must  modify  the  simulator 
accordingly: 

(1)  The  helicopter  manufacturer  or  another 
approved  source  develops  new  data 
regarding  the  performance,  functions,  or 
other  characteristics  of  the  helicopter  being 
simulated; 

(2)  A  change  in  helicopter  performance, 
functions,  or  other  characteristics  occurs; 

(3)  A  change  in  operational  procedures  or 
requirements  occurs;  or 

(4)  Other  circumstances  as  determined  by 
the  NSPM. 

b.  When  the  FAA  determines  that 
simulator  modification  is  necessary  for  safety 
of  flight  reasons,  the  sponsor  of  each  affected 
simulator  must  ensure  that  the  simulator  is 
modified  according  to  the  FSD  Directive 
regardless  of  the  original  qualification 
standards  applicable  to  any  specific 
simulator. 


c.  Before  modifying  a  qualified  simulator, 
the  sponsor  must  notify  the  NSPM  and  the 
TPAA  as  follows: 

(1)  The  notification  must  include  a 
complete  description  of  the  planned 
modification,  including  a  description  of  the 
operational  and  engineering  effect  the 
proposed  modification  will  have  on  the 
operation  of  the  simulator. 

(2)  The  notification  must  be  submitted  in     - 
a  form  and  manner  as  specified  in  the 
appropriate  QPS. 

d.  If  the  sponsor  intends  to  add  additional 
equipment  or  devices  intended  to  simulate 
helicopter  appliances;  modify  hardware  or 
software  which  would  affect  flight  or  ground 
dynamics,  including  revising  simulator 
programming  or  replacing  or  modifying  the 
host  computer;  or  if  the  sponsor  is  changing 
or  modifying  the  motion,  visual,  or  control 
loading  systems  (or  sound  system  for 
simulator  levels  requiring  sound  tests  and 
measurements),  the  following  applies: 

(1)  The  sponsor  must  meet  the  notification 
requirements  of  paragraph  (c)  of  this  section 
and  must  include  in  the  notification  the 
results  of  all  objective  tests  that  have  been  re- 
run with  the  modification  incorporated, 
including  any  necessary  updates  to  the 
MQTG. 

(2)  However,  the  sponsor  may  not  use,  or 
^allow  the  use  of.  or  offer  the  use  of,  the 

simulator  with  the  proposed  modification  for 
flightcrew  member  training  or  evaluation  or 
for  obtaining  flight  experience  for  the 
flightcrew  member  to  meet  the  requirements 
of  this  chapter  unless  or  until  the  sponsor 
receives  written  notification  from  the  NSPM 
approving  the  proposed  modification.  Prior 
to  approval,  the  NSPM  may  require  that  the 
modified  simulator  be  evaluated  in 
-  accordance  with  the  standards  for  an 
evaluation  for  initial  qualification  or  any  part 
thereof  before  it  is  placed  in  service. 

e.  The  sponsor  may  not  modify  a  qualified 
simulator  until  one  of  the  following  has 
occiured: 

(1)  For  circumstances  described  in 
paragraphs  (b)  or  (d)  of  this  section,  the 
sponsor  receives  written  approval  bom  the 
NSPM  that  the  modification  is  authorized. 

(2)  For  circumstances  other  than  those 
described  in  paragraphs  (b)  or  (d)  of  this 
section,  either: 

(i)  Twenty-one  days  have  passed  since  the 
sponsor  notified  the  NSPM  and  the  TPAA  of 
the  proposed  modification  and  the  sponsor 
has  not  received  any  response  frt>m  the 
NSPM  or  TPAA;  or 

(ii)  The  NSPM  or  TPAA  approves  the 
proposed  modification  in  fewer  than  21  days 
since  the  sponsor  notified  the  NSPM  and  the 
TPAA  of  the  proposed  modification. 

f.  When  a  modification  is  made  to  a 
simulator,  the  sponsor  must  notify  each 
certificate  holder  planning  to  use  that 
simulator  of  that  modification  prior  to  that 
certificate  holder  using  that  simulator  the 
first  time  after  the  modification  is  complete. 

g.  The  MQTG  must  be  updated  with 
current  objective  test  results  in  accordance 
with  §  60.15(b)(5)  and  appropriate  flight  test 
data  in  accordance  with  §  60.13,  each  time  a 
simulator  is  modified  and  an  objective  test  is 
affected  by  the  modification.  If  this  update  is 
initiated  by  an  FSD  Directive,  the  direction 
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to  make  the  modification  and  the  record  of 
the  modification  completion  must  be  filed  in 
the  MQTG. 

End  Rule  Language  (§  60.23) 


Begin  QPS  Requirements 

h.  The  notification  described  in  paragraph 
17.c.(l)  of  this  appendix  will  include  a 
statement  signed  by  a  pilot,  qualified  in  the 
helicopter  type  being  simulated  and 
designated  by  the  sponsor,  that,  with  the 
modification  proposed — 

(1)  the  simulator  systems  and  sub-systems 
function  equivalently  to  those  in  the 
helicopter  being  simulated; 

(2)  the  performance  and  flying  qualities  of 
the  simulator  are  equivalent  to  those  of  the 
helicopter  being  simulated;  and 

(3)  the  cockpit  configuration  conforms  to 
the  configuration  of  the  helicopter  being 
simulated. 

End  QPS  Requirements 

18.  Operations  With  Missing, 
Malfiinctioning,  or  Inoperative  Components 

Begin  Rule  Language  (§60.25) 

a.  No  person  may  use  or  allow  the  use  of 
or  offer  the  use  of  a  simulator  with  a  missing, 
malfunctioning,  or  inoperative  component 
for  meeting  training,  evaluation,  or  flight 
experience  requirements  of  this  chapter  for 
flightcrew  member  certification  or 
qualification  during  maneuvers,  procedures, 
or  tasks  that  require  the  use  of  the  correctly 
operating  component. 

b.  Each  missing,  malfunctioning,  or 
inoperative  component  must  be  repaired  or 
replaced  within  30  calendar  days  unless 
otherwise  authorized  by  the  NSPM.  Failure 
to  repair  or  replace  this  component  within 
the  prescribed  time  may  result  in  loss  of 
simulator  qualification. 

c.  Each  missing,  malfunctioning,  or 
inoperative  component  must  be  placarded  as 
such  on  or  adjacent  to  that  component  in  the 
simulator  and  a  list  of  the  currently  missing, 
malfunctioning,  or  inoperative  components 
must  be  readily  available  in  or  immediately 
adjacent  to  the  simulator  for  review  by  users 
of  the  device. 

End  Rule  Language  (§  60.25) 


19.  Automatic  Loss  of  Qualification  and 
Procedures  for  Restoration  of  Qualification. 


Begin  Rule  Language  (§60.27) 

a.  A  simulator  is  not  qualified  if  any  of  the 
following  occurs: 

(1)  The  simulator  is  not  used  in  the 
sponsor's  FAA-approved  flight  training 
program  in  accordance  with  §  60.9(b)(4). 

(2)  The  simulator  is  not  maintained  and 
inspected  in  accordance  with  §60.19. 

(3)  The  simulator  is  physically  moved  from 
one  location  to  another,  regardless  of 
distance. 

(4)  The  simulator  is  disassembled  [e.g.,  for 
repair  or  modification)  to  such  an  extent  that 
it  cannot  be  used  for  training,  evaluation,  or 
experience  activities. 


(5)  The  MQTG  is  missing  or  otherwise  not 
available  and  a  replacement  is  not  made 
within  30  days. 

b.  If  simulator  qualification  is  lost  under 
paragraph  (a)  of  this  section,  qualification  is 
restored  when  either  of  the  following 
provisions  are  met: 

(1)  The  simulator  successfully  passes  an 
evaluation: 

(i)  For  initial  qualification,  in  accordance 
with  §  60.15  in  those  circumstances  where 
the  NSPM  has  determined  that  a  full 
evaluation  for  initial  qualification  is 
necessary;  or 

(ii)  For  those  elements  of  an  evaluation  for 
initial  qualification  approved  as  necessary  by 
the  NSPM. 

(2)  The  NSPM  or  the  TPAA  advises  the 
sponsor  that  an  evaluation  is  not  necessary. 

c.  In  making  the  determinations  described 
in  paragraph  (b)  of  this  section,  the  NSPM 
considers  foctors  including  the  number  of 
inspections  and  recurrent  evaluations 
missed,  the  amoimt  of  disassembly  and  re- 
assembly of  the  simulator  that  was 
accomplished,  and  the  care  that  had  been 
taken  of  the  device  since  the  last  evaluation. 

End  Rule  Language  (§60.27) 


20.  Other  Losses  of  Qualification  and 
Procedures  for  Restoration  of  Qualification 


Begin  Rule  Language  (§60.29) 

a.  Except  as  provided  in  paragraph  (c)  of 
this  section,  when  the  NSPM  or  the  TPAA 
notifies  the  sponsor  that  the  simulator  no 
longer  meets  qualification  standards,  the 
following  procedure  applies: 

(1)  The  NSPM  or  the  TPAA  notifies  the 
sponsor  in  vioiting  that  the  simulator  no 
longer  meets  some  or  all  of  its  qualification 
standards. 

(2)  The  NSPM  or  the  TPAA  sets  a 
reasonable  period  (but  not  less  than  7  days) 
within  which  the  sponsor  may  submit 
written  information,  views,  and  arguments 
on  the  simulator  qualification. 

(3)  After  considering  all  material 
presented,  the  NSPM  or  the  TPAA  notifies 
the  sponsor  of  the  simulator  qualification. 

(4)  If  the  NSPM  or  the  TPAA  notifies  the 
sponsor  that  some  or  all  of  the  simulator  is 
no  longer  qualified,  it  becomes  effective  not 
less  than  30  days  after  the  sponsor  receives 
notice  of  it  unless — 

(i)  The  NSPM  or  the  TPAA  find  under 
paragraph  (c)  of  this  section  that  there  is  an 
emergency  requiring  immediate  action  with 
respect  to  safety  in  air  transportation  or  air 
commerce;  or 

(ii)  The  sponsor  petitions  for 
reconsideration  of  the  NSPM  or  the  TPAA 
finding  under  paragraph  (b)  of  this  section. 

b.  When  a  sponsor  seeks  reconsideration  of 
a  decision  from  the  NSPM  or  the  TPAA 
concerning  the  simulator  qualification,  the 
following  procedure  applies: 

(1)  The  sponsor  must  petition  for 
reconsideration  of  that  decision  within  30 
days  of  the  date  that  the  sponsor  receives  a 
notice  that  some  or  all  of  the  simulator  is  no 
longer  qualified. 

(2)  The  sponsor  must  address  its  petition 
to  the  Director,  Flight  Standards  Service. 


(3)  A  petition  for  reconsideration,  if  filed 
within  tne  30-day  period,  suspends  the 
effectiveness  of  the  determination  by  the 
NSPM  or  the  TPAA  that  the  simulator  is  no 
longer  qualified  unless  the  NSPM  or  the 
TPAA  has  found,  under  paragraph  (c)  of  this 
section,  that  an  emergency  exists  requiring 
immediate  action  with  respect  to  safefy  in  air 
transportation  or  air  commerce. 

c.  If  the  NSPM  or  the  TPAA  find  that  an 
emergency  exists  requiring  immediate  action 
with  respect  to  safety  in  air  transportation  or 
air  commerce  that  makes  the  procedures  set 
out  in  this  section  impracticable  or  contrary 
to  the  public  interest: 

(1)  The  NSPM  or  the  TPAA  withdraws 
qualification  of  some  or  all  of  the  simulator 
and  makes  the  withdrawal  of  qualification 
effective  on  the  day  the  sponsor  receives 
notice  of  it.  " 

(2)  In  the  notice  to  the  sponsor,  the  NSPM 
or  the  TPAA  articulates  the  reasons  for  its 
finding  that  an  emergency  exists  requiring 
immediate  action  with  respect  to  safety  in  air 
transportation  or  air  commerce  or  that  makes 
it  impracticable  or  contrary  to  the  public 
interest  to  stay  the  effectiveness  of  the 
finding. 

End  Rule  Language  (§  60.29) 


21.  Recordkeeping  and  Reporting 


Begin  Rule  Language  (§60.31) 

a.  The  simulator  sponsor  must  maintaiq 
the  following  records  for  each  simulator  it 
sponsors: 

(1)  The  MQTG  and  each  amendment 
thereto. 

(2)  A  copy  of  the  programming  used  during 
the  evaluation  of  the  simulator  for  initial 
qualification  and  for  any  subsequent  upgrade 
qualification,  and  a  copy  of  all  programming 
changes  made  since  the  evaluation  for  initial 
qualification. 

(3)  A  copy  of  all  of  the  following: 

(i)  Results  of  the  evaluations  for  the  initial 
and  each  upgrade  qualification. 

(ii)  Results  of  the  quarterly  objective  tests 
and  the  approved  performance 
demonstrations  conducted  in  accordance 
with  §  60.19(a)  for  a  period  of  2  years. 

(iii)  Results  of  the  previous  three  recurrent 
evaluations,  or  the  recurrent  evaluations  bom 
the  previous  2  years,  whichever  covers  a 
longer  period. 

(iv)  Comments  obtained  in  accordance 
with  §  60.9(b)(1)  for  a  period  of  at  least  18 
months. 

(4)  A  record  of  all  discrepancies  entered  in 
the  discrepancy  log  over  the  previous  2  years, 
including  the  following: 

(i)  A  list  of  the  components  or  equipment 
that  were  or  are  missing,  malfunctioning,  or 
inoperative. 

(ii)  The  action  taken  to  correct  the 
discrepancy. 

(iii)  The  date  the  corrective  action  was 
taken, 

(5)  A  record  of  all  modifications  to 
simulator  hardware  configurations  made 
since  initial  qualification. 

b.  The  simulator  sponsor  must  keep  a 
cturent  record  of  each  certificate  holder  using 
the  simulator.  The  sponsor  must  provide  a 
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copy  of  this  list  to  the  NSPM  at  least 
semiannually. 

c.  The  records  specified  in  this  section 
must  be  maintained  in  plain  language  form 
or  in  coded  form,  if  the  coded  form  provides 
for  the  preservation  and  retrieval  of 
information  in  a  manner  acceptable  to  the 
NSPM. 

d.  The  sponsor  must  submit  an  annual 
report,  in  the  form  of  a  comprehensive 
statement  signed  by  the  quality  assurance 
primary  contact  point,  certifying  that  the 

'simulator  continues  to  perform  and  handle  as 
qualified  by  the  NSPM. 

End  Rule  Language  (§  60.31) 


22.  Applications,  Logbooks,  Reports,  and 
Records:  Fraud,  Falsification,  or  Incorrect 
Statements 


Be^  Rule  Language  (§60.33) 

a.  No  person  may  make,  or  cause  to  be 
made,  any  of  the  following: 

(1)  A  fraudulent  or  intentionally  false 
statement  in  any  application  or  any 
amendment  thereto,  or  any  other  report  or 
test  result  required  by  this  part  or  the  QPS. 

(2)  A  fraudulent  or  intentionally  frdse 
statement  in  or  omission  frt)m  any  record  or 
report  that  is  kept,  made,  or  used  to  show 
compliance  with  this  part  or  the  QPS,  or  to 
exercise  any  privileges  under  this  chapter. 

(3)  Any  reproduction  or  alteration,  for 
fraudulent  purpose,  of  any  report,  record,  or 
test  result  required  under  this  part  or  the 
QPS. 

b.  The  commission  by  any  person  of  any 
act  prohibited  under  paragraph  a  of  this 
section  is  a  basis  for  any  one  or  any 
combination  of  the  following: 

(1)  A  civil  penalty. 

(2)  Suspension  or  revocation  of  any 
certificate  held  by  that  person  that  was 
issued  under  this  chapter. 

(3)  The  removal  of  simulator  qualification 
and  approval  for  use  in  a  training  program. 

c.  The  following  may  serve  as  a  basis  for 
rmnoval  of  qualification  of  a  simulator 
including  the  withdrawal  of  authorization  for 
use  of  a  simulator;  or  denying  an  application 
for  a  qualification. 

(1)  An  incorrect  statement,  upon  which  the 
FAA  relied  or  could  have  relied,  made  in 
support  of  an  application  for  a  qualification 
or  a  request  for  approval  for  use. 

(2)  Ail  incorrect  entry,  upon  which  the 
FAA  relied  or  could  have  relied,  made  in  any 


logbook,  record,  or  report  that  is  kept,  made, 
or  used  to  show  compliance  with  any 
requirement  for  a  simulator  qualification  or 
an  approval  for  use. 

23.  (Reserved] 


24.  (Reserved] 


25.  (Reserved] 


End  Rule  Language  (§60.33) 


Attachment  1  to  Appendix  C  to  Part  60 — 
General  Simulator  Retpiiremeiits 


1.  General 


Begin  QPS  Requirements 
a.  Requirements. 

(1)  Certain  simulator  and  visual  system 
requirements  included  in  this  appendix  must 
be  supported  with  a  Statement  of  Compliance 
and  Capability  (SOC)  and,  in  designateid 
cases,  simulator  performance  must  be 
recorded  and  the  results  made  part  of  the 
QTG.  In  the  following  tabular  listing  of 
simulator  standards,  requirements  for  SOC's 
are  indicated  in  the  "Additional  Details" 
column. 

(2)  Airports  (or  landing  areas)  represented 
in  visual  scenes  required  by  this  document 
must  be  representations  of  real-world, 
operational  airports  (or  landing  areas)  or 
representations  of  fictional  airports  (or 
landing  areas),  designed  specifically  for  use 
in  training,  testing,  and/or  checking  of  flight 
crewmembers. 

(a)  If  real-world,  operational  airports  (or 
landing  areas)  are  simulated,  the  visual 
representation  and  scene  content  is 
compared  to  that  of  the  actual  airport  (or 
landing  area).  This  comparison  requires 
accurate  simulation  of  that  airport  (or  landing 
area]  to  the  extent  set  out  in  this  document 
and  as  required  by  the  qualification  level 
sought.  It  also  requires  the  visual  scene  to  be 
modified  when  the  airport  (or  landing  area) 
is  modified;  e.g.,  when  additional  runways  or 
taxiways  are  added;  when  existing  runway(s) 
are  lengthened  or  permanently  closed;  when 
magnetic  bearings  to  or  frt)m  a  runway  or 
landing  area  are  changed;  when  significant 


and  recognizable  changes  are  made  to  the 
landing  area  or  surrounding  terrain;  etc. 

(b)  If  fictional  airports  (or  landing  areas) 
are  used,  the  navigational  aids  and  all 
appropriate  maps,  charts,  and  other 
navigational  reference  material  for  such 
airports  (or  landing  areas  and  surrounding 
areas  as  necessary),  are  evaluated  for 
compatibility,  completeness,  and  accuracy. 
These  items  are  compared  to  the  visual 
presentation  and  scene  content  of  the 
fictional  airport  (or  landing  area)  and  require 
simulation  to  the  extent  set  out  in  this 
document  and  as  required  by  the 
qualification  level  sought.  An  SOC  must  be 
submitted  that  addresses  navigation  aid 
installation  and  performance  (including 
obstruction  clearance  protection,  etc.)  and 
other  criteria  for  all  instrument  approaches 
that  are  available  in  the  simulator.  The  SOC 
must  reference  and  account  for  information 
in  the  Terminal  Instrument  Procedures 
Manual  ("Terps"  Manual,  FAA  Handbook 
8260.3,  as  amended]  and  the  construction 
and  availability  of  the  required  maps,  charts, 
and  other-navigational  material.  This 
material  must  be  appropriately  marked  "for 
training  purposes  only." 

End  QPS  Requimneots 


Begin  InfbfUMAkMi 

b.  Diacoarioo. 

(l)This  attachment  describes  the 
minimum  simulator  requirements  for 
qualifying  helicopter  simulators.  To 
determine  the  complete  requirements  for  a 
specific  level  simulator  the  objective  tests  in 
attachment  2  of  this  appendix  and  the 
examination  of  functions  and  subjective  tests 
listed  in  attachment  3  of  this  appendix  must 
also  be  consulted. 

(2)  The  material  contained  in  this 
attachment  is  divided  into  the  following 
categories: 

(a)  General  cockpit  configuration. 

(a)  Simulator  programming. 

(a)  Equipment  operation. 

(a)  Equipment  and  focilities  for  instructor/ 
evaluator  functions. 

(a)  Motion  system. 

(a)  Visual  system. 

(g)  Sound  system. 

End  Information 
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Table  of  Minimum  Simulator  Requirements 


OPS  requirement 


General  simulator  requirements 


2.  General  Cockpit  Configuration 

a.  The  simulator  must  have  a  cockpit 
that  is  a  full-scale  repitoa  of  the 
helkx>pter  simulated  with  controls, 
equipment,  observable  cockpit  in- 
dicators, circuit  breakers,  and  bulk- 
heads property  located,  function- 
ally accurate  and  replk^ting  the 
helkx>ptef.  The  directkm  of  move- 
ment of  controls  and  switches 
must  be  kienticai  to  that  in  the  hel- 
icopter. 

b.  Those  circuit  breakers  that  affect 
procedures  and/or  result  in  ot)serv- 
able  cockpit  indicatk>ns  must  be 
properly  kx^ated  and  functkmaliy 
accurate.- 


Simulator  level 


B 


Additk)nal  details 


Pilot  seats  must  afford  the  capat>iltty 
for  the  occupant  to  be  able  to 
achieve  the  design  "eye  positton" 
established  for  the  helicopter 
being  simulated. 


Information 


For  simulator  purposes,  the  cockpK 
consists  of  all  that  space  forward 
of  a  cross  section  of  ttw  foselage 
at  the  most  extreme  aft  setting  of 
the  pitots'  seats  including  addi- 
tional, required  crewmember  duty 
statkxis  and  those  required  bulk- 
heads aft  of  ttte  pifot  seats. 


3.  Programming 

a.  The  effect  of  aerodynamk: 
changes  for  various  combinatfons 
of  drag  and  thrust  normally  en- 
countered in  flight  must  cor- 
respond to  actual  flight  conditfons, 
including  the  effect  of  change  in 
helkx)pter  attitude,  thmst,  drag,  al- 
titude, temperature,  gross  weight, 
center  of  gravity  tocatfon,  and  oon- 
figuretfon. 

b.  The  simulator  must  have  the  com- 
puter capacity,  accuracy,  rssolu- 
tnn,  and  dynamk:  response  need- 
ed to  meet  tt)e  qualifk:atk>n  level 
sought. 

c.  Simulator  hardware  and  program- 
ming must  be  updated  within  6 
months  of  any  heKcopter  modifKa- 
tfons  or  appropriate  data  releases 
unless,  with  prior  coonJinatfon,  the 
r^PM  authorizes  otiierwise. 

d.  Ground  handling  and  aerodynamic 
programming  must  include  the  fol- 
lowing: 

(1)  Ground  effect. 


(2)  Ground  reactfon. 


(3)  Ground  handling  characteris- 
tics. 


e.  The  simulator  must  Incfode  a 
means  for  quickly  and  effectiveiy 
testing  simulator  programming  and 
hardware. 


An  SOC  is  required. 

Simulator  portotmanoe  must  be  re- 
corded and  the  results  made  part 
of  the  QTG. 

Level  B  does  not  require  hover  pro- 
granuning.  Flare  artd  touch  down 
from  a  mnning  landing  as  weH  as 
for  in-ground-effect  (IGE)  hover. 

Reactfon  of  the  helicopter  upon  con- 
tact with  the  landing  surface  dur- 
ing landing,  (e.g.,  strut  deflectfon, 
tire  or  skki  frictfon,  skte  forces, 
eto.)  and  may  differ  with  changes 
in  gross  weight,  airspeed,  rate  of 
descent  on  touchdown,  etc. 

Control  Inputs  required  during  oper- 
atkins  in  crosswind,  during  braking 
and  deceleratfon,  and  for  turning 
radkis. 

An  SOC  is  required  


Data  is  required  fo  klentify  the  flight 
conditfon  and  helkx)p(er  configura- 
tfon. 


This  may  incfode  an  automated  sys- 
tem, whtoh  couM  be  used  lor  cort- 
ducling  at  least  a  portton  of  the 
QTG  tests. 
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Table  of  Minimum  Simulator  REOUiREMEffrs— Continued 


OPS  requirement 


General  simulator  requirements 


f.  The  simulator  must  provide  for 
automatic  testing  of  simulator 
hardware  and  software  program- 
mir>g  to  determine  compliance  with 
simulator  objective  tests  as  pre- 
scrit)ed  in  attachment  2. 

g.  Relative  responses  of  the  motion 
system,  visual  system,  and  cockpit 
instruments  must  be  coupled 
doseiy  to  provide  integrated  sen- 
sory cues.  I 

(1)  Latency:  These  systems 
must  resporxj  to  abrupt  input 
at  the  pilot's  position.  The  re- 
spor«e  must  not  be  prior  to 
that  time  when  the  helicopter 
responds  and  may  respond  up 
to  150  milliseconds  (for  a 
Level  B  simulator)  or  100  milli- 
seconds (for  Level  C  and  D 
simulators)  after  that  time. 
Visual  change  may  start  be- 
fore motion  response,  but  mo- 
tion acceleration  must  be  Initi- 
ated before  completion  of  the 
visual  scan  of  the  first  video 
field  containing  different  infor- 
mation. 


(2)  Transport  Delay:  As  an  alter- 
native to  the  Latency  requirement, 
above,  a  transport  delay  dem- 
ortstration  may  be  used  to  dem- 
onstiate  that  the  simulator  system 
does  not  exceed  the  specified  limit 
of  150  milliseconds  for  Level  B 
simulators  or  100  milliseconds  for 
Level  C  or  D  simulators. 

The  sponsor  must  measure^ail  the 
delay  encountered  by  a  step  signal 
migrating  from  tf>e  pilofs  control 
through  the  control  loading  elec- 
tronics and  interfacing  through  all 
the  simulation  software  modules  in 
the  correct  order,  using  a  hand- 
shaking protocol,  finally  through 
the  normal  output  interfaces  to  ttie 
instrument  displays,  the  motion 
system,  and  the  visual  system 

h.  The  simulator  must  accurately  re- 
produce the  stopping  and  direc- 
tional control  forces  for  at  least  the 
foHowing  landing  surface  condi- 
tkxis  for  a  running  larKJir>g: 

(1)  Wet  

(2)tey 

(3)  Patchy  WeL 

(4)  Patch  kry 


Simulator  level 


B 


Additk>nal  details 


An  SOC  is  required 

Simulator  to  test  results  must  in- 
clude simulator  number,  date, 
time,  conditions,  tolerances,  and 
appropriate  dependent  variat>les 
portrayed  in  comparison  to  ttie 
helkx)pter  standard. 

For  Level  B,  response  must  be  with- 
in 150  milliseconds  of  tfie  heli- 
copter response.  For  Levels  C 
and  D,  response  must  be  within 
100  milliseconds  of  the  helkxjpter 
response. 

Simultaneously  record:  the  anak>g 
output  from  the  pitof  s  cydk:,  col- 
lective, and  pedals;  the  output 
from  an  acceierometer  attached  to 
the  motk)n  system  platform  lo- 
cated at  an  acceptable  location 
near  the  pik>ts'  seats;  the  output 
signal  to  the  visual  system  dispilay 
(including  visual  s^em  anatog 
delays);  and  the  output  signal  to 
the  pik)f  s  attitude  indnator  or  an 
equivalent  test  approved  by  the 
Administrator.  Simulator  perform- 
ance must  be  recorded  and  the 
results  must  be  compared  to  heli- 
copter response  data  in  the  hover 
(for  Levels  C  and  D  only),  dimb, 
cruise,  and  autorotatkm.  The  re- 
sults must  be  recorded  in  ttie 
QTG. 

An  SOC  is  required.  A  recordable 
start  time  for  ttie  test  must  be  pro- 
vkjed  with  the  pitot  flight  control 
input  The  migratkxi  of  ttie  signal 
must  permit  normal  computatkm 
time  to  be  consumed  and  must 
not  alter  the  fk>w  of  informatkxi 
through  the  hardware/software 
system.  WhHe  transport  delay 
need  only  be  measured  once  in 
each  axis,  independent  of  flight 
condHkxis,  if  this  mettiod  is  cho- 
sen, the  sponsor  must  also  dem- 
onstrate the  latency  of  ttie  simu- 
lator with  respect  to  that  of  ttie 
helKopter  with  at  least  one  dem- 
onstratkxi  in  pitch,  in  roll,  and  in 
yaw  as  described  above.  Simu- 
lator performance  must  be  re- 
corded and  the  results  must  be  re- 
corded in  the  QTG. 

An  SOC  is  required 


Simulator  performance  must  be  re- 
corded and  ttie  results  made  part 
of  the  OTG. 


Information 
notes 


Automatic  "flagging"  of  out-of-toler- 
ance  situations  is  encouraged. 


The  intent  is  to  verify  that  ttie  simu- 
lator provides  instnjment  motkxi, 
and  visual  cues  ttiat  are,  within 
ttie  stated  time  delays,  like  the 
heik»pler  responses.  Acceleratkxi 
in  ttie  appropriate  rotatkxial  axis  is 
preferred.  Simulator  Latency  is 
measured  from  ttie  start  of  a  con- 
trol input  to  ttie  appropriate  per- 
ceivable change  in:  flight  instru- 
ment indk»tk>n;  visual  system  re- 
sponse; or  motion  system  re- 
sponse. 


The  transport  delay  is  ttie  time  be- 
tween the  control  input  and  ttie  in- 
divxlual  hardware  {i.e.,  instru- 
ments, motkxi  system,  visual  sys- 
tem) responses. 


Otjjective  tests  are  descrit>ed  in  at- 
tachment 2  for  dry  runway  condi- 

tkMIS. 
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Table  of  Minimum  Simulator  Requirements— Continued 


OPS  requirement 

General  simulator  requirements 

Simulator  level 

Additk>nal  details 

Informatkxi 
notes 

A 

B 

C 

D 

'  ■ 

i.  The  simulator  must  accurately  sim- 
ulate brake  and  tire  failure  dynam- 
k:s  and  decreased  brake  efficiency 
due  to  brake  temperatures. 

j.  The  simulator  must  have  aero- 
dynamic modeling,  including 
ground  effect,  the  effects  of  air- 
frame toing  (if  applk»ble),  aero- 
dynamk:  interference  effects  be- 

^  tween  the  rotor  wake  and  fuse- 
lage, influence  of  the  rotor  on  con- 
trol and  stabilizatkNi  systems,  and 
representattons  on  non  linearties 
due  to  skieslip. 

k.  The  simulator  must  have  a  soft- 
ware and  hardware  control  meth- 
odology that  is  supported  by  diag- 
nostk:  analysis  program(s)  and  re- 
sulting printouts. 

X 

X 

X 
X 

X 

An  SOC  is  required. 

A  demonstration  is  required  for  initial 
and  recurrent  evaluatkxis.  Simu- 
lator performance  must  be  re- 
corded for  decreased  braking  etfl- 
ciency  due  to  brake  temperature 
and  the  results  made  part  of  the 
OTG 

An  SOC  is  required  and  must  in- 
clude references  to  computatkms 
of  aeroelastk:  representations  and 
nonlinearities  due  to  sideslip.  An 
SOC  and  a  demonstratk>n  of  icing 
effects  (if  applk:able)  are  required. 

An  SOC  is  required. 

Simulator  pitch,  skje  toading,  and  di- 
rectkxial  control  characteristKS 
shoukj  t>e  representative  of  ttie 
the  helkx>pter. 

See  Attachment  #2,  paragraph  4,  for 
further  informatkxi  on  ground  ef- 
fect. 

4.  Equipment  Operation 

a.  All  relevant  cockpit  instrument  in- 
dcatkxis  involved  in  the 
simultatkm  of  the  helicopter  must 
automatKally  respond  to  control 
movement  or  external  disturt)- 
ances  to  the  simulated  helicopter 
e.g.,  turtxjience  or  windshear. 

b.  Communk:ations  and  navigatk>n 
equipment  must  be  installed  and 
operate  within  the  tolerances  appli- 
cable for  the  heNcopter. 

c.  Simulated  helkx>pter  systems  must 
operate  as  the  helkx>pter  systems 
woukJ  operate  under  normal,  ab- 
normal, and  emergency  operating 
conditkxis  on  the  ground  and  in 
flight. 

d.  The  simulator  must  provide  pitot 
controls  with  control  forces  and 
control  travel  that  correspond  to 
the  simulated  helkx)pter.  The  sim- 
ulator must  also  react  in  the  same 
manner  as  in  the  helkx)pter  under 
the  same  flight  condition. 

X 

X 
X 

X 

X 

X 
-    X 

X 

X 

X 
X 

X 

Numerical  values  must  be  presented 
in  ttie  appropriate  units  for  US  op- 
erations: for  example,  fuel  in 
pounds,  speed  in  knots,  and  alti- 
tude in  feet. 

See  Attachment  paragraph  lc  for 
further  informatkxi  regarding  kxig- 
range  navigatkxi  equipment 

5.  Instructor  or  Evaliiator  FacllltiM 

a.  In  additton  to  the  flight  crew  mem- 
ber stattons,  the  simulator  must 
have  two  suitable  seats  for  the  in- 
structor/check airman  and  FAA  in- 
spector. These  seats  must  provkje 
adequate  visk>n  to  the  pitof  s  panel 
and  forward  windows. 

b.  The  simulator  must  have  controls 
that  enable  the  instructor/evaluator 
to  control  all  required  system  vari- 
ables and  insert  all  abnonnal  or 
emergency  conditk>ns  described  in 
the  sponsor's  pikM  operating  man- 
ual into  the  simulated  helk^pter 
system. 

X 
X 

X 
X 

X 
X 

All  seats  other  than  flight  crew  seats 
need  not  represent  those  found  in 
heHcopter  but  must  be  equipped 
with  similar  positive  restraint  de- 
vnes. 

* 

The  NSPM  will  conskter  alternatives 
to  this  standard  for  additkxial 
seats  based  on  unk^ue  cockpit 
configuratkxis. 
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Table  of  Minimum  Simulator  Requirements— Continued 


OPS  requirement 


General  simulator  requirements 


.c.  The  Simulator  must  have  instruc- 
tor controls  for  wind  speed  and  di- 
rection. 
d.  The  simulator  must  provide  the  in- 
structor or  evaluator  the  ability  to 
present  ground  and  air  hazards. 


6.  Motion  System 

a.  The  simulator  must  have  motion 
(force)  cues  perceptible  to  the  pilot 
that  are  representative  of  the  mo- 

_  tion  in  a  helicopter. 

b.  The  simulator  must  have  a  motion 
system  with  a  minimum  of  three 
degrees  of  freedom  (at  least  pitch, 
roll,  sway,  and  heave). 

c.  The  simulator  must  have  a  motion 
(force  cueing)  system  that  pro- 
duces cues  at  least  equivalent  to 
those  of  a  six-degrees-of-freedom, 
synergistic  platform  motion  system. 

d.  The  simulator  must  provide  spe- 
cial effects  programming  that  in- 
cludes the  following: 

(1)  Runway  rumble,  eleo  deflec- 
tions, effects  of -ground  speed 
and  uneven  runway  character- 
istics. 

(2)  Buffet  due  to  transverse  flow 
effect. 

(3)  Buffet  during  extension  and 
retraction  of  landing  gear. 

(4)  Buffet  due  to  retreating  blade 
Stan. 

(5)  Buffet  due-  to  settling  with 
power. 

(6)  Representative  cues  result- 
ing from  touchdown. 

(7)  Rotor  vibrations. 

e.  The  simulator  must  provide  char- 
acteristic buffet  motions  that  result 
from  operation  of  the  helicopter 
(for  example,  retreating  blade  stall, 
extended  landing  gear,  settling 
with  power)  which  can  be  sensed 
in  ttie  cockpit.       i 


7.  Visual  System 

.  The  simulator  must  have  a  visual 
system  providing  an  out-of-tfie- 
cockpit  view. 

.  The  simulator  must  provide  a  con- 
tinuous minimum  collimated  field 
of  view  of  75°  horizontally  and  30° 
vertically  per  pilot  seat.  Both  pilot 
seat  visual  systems  must  be  oper- 
able simultaneously. 

.  The  simulator  must  provide  a  con- 
tinuous minimum  collimated  visual 
field  of  view  of  150°  horizontally 
and  40°  vertk:ally  for  each  pilot. 

I.  The  simulator  must  provide  a  con- 
tinuous minimum  collimated  visual 
fiekj  of  view  of  180°  horizontally 
and  60°  vertk:ally  for  each  pHot. 


Simulator  level 


B 


X  X 


Additional  details 


An  SOC  is  required. 


An  SOC  is  required. 


Information 
notes 


For  example,  another  helicopter 
crossing  tfie  active  runway  and 
converging  airt)ome  traffic;  etc. 


For  example,  touchdown  cues 
should  be  a  function  of  the  rate  of 
descent  (RoD)  of  the  simulated 
helicopter. 


A  qualitative  assessment  is  required 
to  determine  that  the  effect  is  rep- 
resentative of  the  helicopter  simu- 
lated. 


Simulator  performance  (with  empha- 
sis on  amplitude  and  frequency) 
must  be  recorded  and  compared 
to  helkx>pter  data.  The  results 
must  be  made  a  part  of  the  QTG. 
For  air  turtHJience,  general  pur- 
pose disturt>ance  models  that  ap- 
proximate demonstrable  flight  test 
data  are  acceptable. 


A  demonstratkjn  is  required  for  initial 
and  recurrent  evaluations. 

An  SOC  is  required. 


An  SOC  is  required. 

l-lorizontal  field  of  view  is  centered 
on  the  zero  degree  azimuth  line 
relative  to  the  aircraft  fuselage. 

An  SOC  is  required. 

Horizontal  fiekJ  of  view  is  centered 
on  the  zero  degree  azimuth  line 
relative  to  the  aircraft  fuselage. 


The  simulator  stKXiM  be  pro- 
grammed and  instmmented  in 
such  a  manner  tfiat  the  char- 
acteristk:  buffet  modes  can  be 
measured  and  compared  to  heli- 
copter data. 
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Table  of  Minimum  Simulator  Requirements— Continued 


General  simulator  requirements 


e.  The  simulator  must  have  oper- 
ational landing  lights  (if  applicat)le) 
for  night  scenes. 

f.  The  simulator  provide  visual  cues 
to  assess  rate  of  change  of  height, 
height  AGL,  as  well  as 
translatk>nal  displacement  and 
rates,  during  takeoff  and  landing. 

g.  The  simulator  must  have  night 
and  dusk  (or  twilight)  visual  scene 
capatMlity,  including  general  terrain 
characteristks  and  significant 
landmarks,  free  from  apparent 
quantizatk>n. 

h.  The  simulator  provkle  visual  cues 
to  assess  rate  of  change  of  height, 
height  AGL,  as  well  as 
translattonal  displacements  and 
rates,  during  takeoff,  low  altitude/ 
tow  airspeed  maneuvering,  hover, 
and  landing. 

i.  The  simulator  must  have  instructor 
controls  for  tfie  following: 
(1)Ck3udbase. 

(2)  Visibility  in  statute  miles  (km) 
and  runway  visual  range 
(RVR)  in  ft.  (m). 

(3)  Selectton  of  airport  or  land- 
ing area. 

(4)  Lighting  at  airport  or  landing 
area. 

j.  Each  airport  scene  displayed  must 
include  the  following: 

(1)  Airport  runways  and  taxiways 

(2)  Runway  definitton. 

(a)  Runway  surface  and  mar1(- 
ings. 

(b)  Lighting  for  the  mnway  in 
use,  including  runway  thresh- 
okj,  edge,  centeriine,  touch- 
down zone,  VASI  (or  PARI), 
and  approach  lightirtg  of  ap- 
propriate colors. 

(c)  Taxiway  lights. 


OPS  requirement 


Simulator  level 


B 


Additkx^al  details 


A  demonstratkxi  is  required  for  initigil 
and  recurrent  evaluatk>ns.  Where 
used,  dusk  (or  twilight)  secenes 
require  operatkmal  landing  lights. 

An  SOC  is  required. 


A  demonstratkxi  is  required  for  initial 
and  recurrent  evaluations.  Dusk 
(or  twilight)  scene  must  enable 
k)entifKatk)n  of  a  visible  horizon 
and  general  terrain  characteristics. 


Informatton 
notes 


An  SOC  is  required. 


A  demonstration  is  required  for  initial 
and  recurrent  evaluations. 


A  demonstratk)n  is  required  for  initial 
and  recurrent  evaiuatkxis. 


Examples  of  general  tenain  charac- 
teristtos  are  fiekls,  roads,  and  bod- 
ies of  water. 
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Table  of  Minimum  Simulator  Requirements— Continued 


OPS  requirement 


General  simulator  requirements 


Simulator  level 


B 


D 


Additional  details 


Information 
notes 


k.  The  distances  at  which  runway 
features  are  visible,  as  measured 
from  a  runway  threshold  to  a  heli- 
copter aligned  with  the  runway  on 
an  extended  3°  glide  slope  must 
not  be  less  than  listed  below: 

(1)  Runway  definitions,  trobe 
lights,  approach  lights,  mnway 
edge  white  lights  and  Visual 
Approach  Slope  Indicator 
(VASI)  or  Precision  Approach 
Path  Indicator  (PAPI)  system 
lights  from  5  statute  miles  (8 
kilometers  (km))  of  the  runway 
threshoM. 

(2)  Runway  centerline  lights  and 
taxiway  definition  from  3  stat- 
ute miles  (4.8  km). 

(3)  ThfeshoM  ligfrts  and  touch- 
down zone  NgNs  from  2  stat- 
ute miles  (3.2  km). 

(4)  Runway  marking  within 
range  of  landing  lights  for 
night  scenes;  as  required  by 
three  (3)  arc-minutes  resdu- 
tkxi  on  day  scenes. 

I.  The  simulator  must  provkJe  visual 
system  compatibility  with  aero- 
dynamk:  programming. 

m.  The  simulator  must  be  verified  for 
visual  ground  segment  and  visual 
scene  content  for  the  helicopter  in 
landing  configuration  and  a  main 
wtieel  (or  landing  skkJ)  height  or 
100  feet  (30  meters)  above  ttie 
touchdown  zone.  Data  submitted 
must  include  at  least  the  following: 

(1)  Static  helk:opter  dimensions 
as  follows: 

(a)  Horizontal  and  vertical  dis- 
tance from  main  landing  gear 
(MLG)  or  landing  skids  to 
glidesk}pe  reception  antenna. 

(b)  Horizontal  and  vertical  dis- 
tance form  MLG  or  skids  to  pi- 
lot's eyepoint. 

(c)  Static  cockpit  cutoff  angle. 

(2)  Approach  data  as  follows: 

(a)  ldentifk:ation  of  mnway. 

(b)  Horizontal  distance  from  run- 
way threshold  to  glideslope 
intercept  with  runway. 

(c)  Glideslope  angle. 

(d)  Helk^opter  pitch  angle  on  ap- 
proach. 

(3)  Helicopter  data  for  manual 
testing: 

(a)  Gross  weight. 

(b)  Helicopter  configuration. 

(c)  Approach  airspeed. 

n.  The  simulator  must  provide  for: 
(1)  Accurate  portrayal  of  the  en- 
vironment relating  to  ttie  simu- 
lator attitude. 


A  demonstratk>n  is  required  for  initial 
and  recurrent  evaluations. 


The  QTG  must  contain  appropriate 
calculations  and  a  drawing  sfiow- 
ing  the  pertinent  data  used  to  es- 
tat>lish  the  helicopter  k>cation  and 
the  segment  of  ttie  ground  tfiat  is 
visible  considering  ttie  helkx)pter 
attitude  (cockpit  cut-off  angle)  and 
a  runway  visual  range  of  1,200 
feet  or  350  meters.  Simulator  per- 
formance must  be  measured 
against  the  QTG  cateulations. 
Sponsors  must  provkJe  this  data 
for  each  simulator  (regardless  of 
prevk>us  qualifk^atkxi  standards) 
to  qualify  the  simulator  for  all  pre- 
cision instrument  approaches. 


An  SOC  is  required. 


Visual  attitude  vs.  simulator  is  a 
comparison  of  pitch  and  roll  of  the 
horizon  as  displayed  in  the  visual 
scene  compared  to  ttie  display  on 
ttie  attitude  indictor. 
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Table  of  Minimum  Simulator  Requirements— Continued 


OPS  requirement 


General  .simulator  requirements 


(2)  Quk:k  confirmatton  of  visual 
system  cokx,  RVR,  focus,  and 
intensity. 


.  The  simulator  must  provkJe  a  min- 
imum of  three  airport  (or  landing 
area)  scenes  including: 

(1)  Surfaces  on  landing  areas. 

(2)  Lighting  of  appropriate  cotor 
for  all  landing  surfaces,  includ- 
ing, for  runways — runway 
threshold,  edge,  centertine, 
VASI  (or  PAPI),  and  approach 
lighting  for  the  runway  in  use. 

(3)  Taxiway  lighting  at  airports. 

(4)  Terrain,  including  ramps  and 
buildings  ttiat  are  in  the  spon- 
sor's Line  Oriented  scenarios. 

.  The  simulator  must  be  capable  of 
producing  at  least  10  levels  of 
occulting. 


.  The  simulator  must  be  able  to  pro- 
vkle  weattier  repFesentatk)ns  in- 
cluding ttie  following:. 

(1)  Variable  cloud  density. 

(2)  Partial  obscuration  of  ground 
scenes;  i.e.,  the  effect  of  a 
scattered  to  broken  doud 
deck.       ( 

(3)  Gradual  break  out. 

(4)  Patchy  fog. 

(5)  The  effect  of  fog  on  airport 
lighting. 

The  surface  resolutk>n  must  be 
demonstrated  by  a  test  pattern  of 
objects  shown  to  occupy  a  visual 
angle  of  three  (3)  arc-minutes  in 
the  visual  scene  from  the  pitofs 
"eye  point.'. 


5.  The  Hghtpoint  size  must  not  be 
greater  than  six  (6)  arc-minutes. 


Simulator  level 


X         X 


Addltk>nal  details 


An  SOC  is  required.  In  both  of  ttie 
above  cases,  a  demonstratk>n  is 
required  for  initial  evaluatkms. 
However,  if  there  is  any  questkm 
regarding  these  functkxis,  the 
NSPM  may  require  the  dem- 
onstratk>n  be  repeated  during  any 
inspection  or  subsequent  recurrent 
evaluatk>n. 

A  demonstration  is  required  for  initial 
and  recurrent  evaluations. 


A  demonstratton  is  required  for  initial 
evaluatkxi.  However,  if  ttiere  is 
any  question  regarding  this  func- 
tkxi,  tfie  NSPM  may  require  this 
demonstratkxi  to  be  accomplished 
during  any  inspection  or  sut>8e- 
quent  recurrent  evaluatk)n. 

A  demonstration  is  required  for  initial 
and  recurrent  evaluatk>ns.  The 
weather  representations  must  be 
provkled  at  and  betow  an  altitude 
of  2,000  ft  (610  m)  height  above 
the  airport  and  within  a  radius  of 
10  mites  (16  km)  from  the  airport 


An  SOC  is  required  and  must  in- 
clude the  relevant  caknjiations.  A 
demonstratkxi  is  required  on  initial 
evaluations.  However,  if  there  is 
any  questk>n  regarding  this  tunc- 
tk>n,  the  NSPM  may  require  this 
demonstratkxi  to  be  accomplished 
during  any  inspectk>n  of  subse- 
quent recurrent  evaluatk>n. 

An  SOC  is  required  and  must  in- 
clude the  relevant  cak^ulations.  A 
demonstratk>n  is  required  on  initial 
evaluattons.  However,  if  there  is 
any  questkm  regarding  this  func- 
tton.  the  NSPM  may  require  this 
demonstratkHi  to  be  accomplished 
during  any  inspectkxi  or  sut>se- 
quent  recurrent  evaluatk>n. 


Information 
notes 
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Table  of  Minimum  Simulator  Requirements— Continued 


General  simulator  requirements 


L  The  lightpoint  contrast  ratio  must 
not  be  less  than  25:1 


u.  The  simulator  must  provide  oper- 
ational visual  scenes  that  portray 
physical  relationships  krK>wn  to 
cause  landing  illusions  to  pilots 

V.  The  simulator  must  have  daylight, 
night,  and  either  dusk  or  twilight 
visual  scenes  with  sufficient  scene 
content  to  recognize  the  airport, 
the  terrain,  and  major  lartdmarks 
around  the  airport.  The  scene  con- 
tent must  allow  a  pilot  to  success- 
fully accomplish  a  visual  landing. 
The  simulator  cockpit  ambient 
lighting  must  be  dynamically  con- 
sistent with  the  visual  scene  dis- 
played. 


(1)  The  simulator  visual  system 
must  provide  a  minimum  con- 
trast ratk>  of  5:1. 


(2)  The  simulator  visual  system 
must  provkle  a  highlight 
brightness  of  not  less  than  six 
(6)  foot-lamberts  (20  cd/m*). 


OPS  requirement 


Simulator  level 


B 


Additional  details 


An  SOC  is  required  and  must  in- 
clude the  relevant  cateulatkxis.  A 
1 -degree  spot  photometer  is  used 
to  measure  a  square  of  at  least  1 
degree,  filled  with  lightpoints 
(where  lightpoint  modulatkm  is  just 
discemible)  and  compare  the  re- 
sults to  tfie  measured  adjacent 
background.  A  demonstration  is 
required  on  initial  evaluatk)ns. 
However,  if  tfiere  is  any  question 
regarding  this  furx:tion,  the  NSPM 
may  require  this  demonstratkm  to 
be  accomplished  during  any  in- 
spection or  subsequent  recurrent 
evaluatkxi. 

A  demonstratk>n  is  required  for  initial 
and  recurrent  evaluatk)ns. 


A  demonstration  is  required  for  initial 
and  recurrent  evaluations.  The 
daylight  visual  scene  must  be  a 
part  of  a  total  daylight  cockpit  en- 
vironment whk:h  at  least  rep- 
resents tfie  anxMjnt  of  light  in  the 
cockpit  on  an  overcast  day.  For 
daylight  scenes,  such  ambient 
lighting  must  not  "washout"  the 
displayed  visual  scene  nor  fall 
betow  5  foot-lamberts  (17  cd/m^) 
of  light  as  reflected  from  an  instru- 
ment approach  plate  at  knee 
height  at  both  pitots'  statk)n. 
These  requirements  are  applKable 
to  arty  level  of  simulator  equipped 
with  a  "daylighf '  visual  system. 

A  raster-drawn  pattern  must  be  dis- 
played that  fills  the  entire  visual 
scene  (3  or  more  channels)  cort- 
sisting  of  a  matrix  of  black  and 
white  squares  no  larger  tfian  10° 
and  no  smaller  than  5°  per 
square,  with  a  white  square  hav- 
ing a  minimum  threshokl  value  of 
2  foot-lamberts,  or  7  cd/m^  in  tfie 
center  of  each  channel.  The  con- 
trast ratk)  is  the  numerical  value  of 
the  brightness  measures  for  tfie 
center  (white)  square  divkied  by 
the  brightness  value  for  any  adja- 
cent (darit)  square. 

The  test  must  use  the  full  pattern 
described  above,  measuring  the 
brightness  of  a  white  square,  su- 
perimposed completely  with  a 
highlighted  area  covering  the 
square.  Use  of  calligraphk:  capa- 
bilities to  enhance  raster  t>right- 
ness  is  acceptable;  however,  indi- 
vklual  light  points  or  light  point  ar- 
rays are  not  acceptable. 


Infonnatkm 
notes 


For  example:  short  runways,  landing 
approaches  over  water,  uphill  or 
downhill  runways,  rising  terrain  on 
ttie  approach  path,  urwque  topo- 
graphK  features,  etc. 

Brightness  capability  may  be  dem- 
onstrated with  a  test  pattern  of 
white  light  using  a  spot  photom- 
eter. Daylight  visual  system  is  de- 
fined as  a  visual  system  capable 
of  producing,  at  a  minimum,  full 
color  presentatkxis,  scene  content 
comparat)le  in  detail  to  tfiat  pro- 
duced by  4,000  edges  or  1,  000 
surfaces  for  daylight  and  4,000 
lightpoints  for  night  arxJ  dusk 
scenes,  6  foot-lamberts  (20  cd/ 
m2)  of  light  measures  at  tfie  pi- 
kit's  eye  positnn  (highlight  bright- 
ness) arxl  a  display  wfiwh  is  free 
of  apparent  quantizatran  arxl  other 
distracting  visual  effects  wtiile  tfie 
simulator  is  in  motkm. 

A  1°  spot  pfK>tometer  is  used  to 
measure  the  brightness  vakjes. 


A  1°  spot  photometer  is  used  to 
measure  the  brightness  values. 
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Table  of  Minimum  Simulator  Requirements— Continued 


OPS  requirement                                        ^ 

General  simulator  requirements 

Simulator  level 

Additkxuy  details 

Informatton 
notes 

A 

B 

c 

D 

w.  The  simulator  must  provhle  spe- 
cial weather  representatkxis  of 
light,  medium,  and  heavy  predpita- 
tkxi  near  a  thurxtorstorm  on  take- 
off and  during  approach  and  land- 
ing. 

X.  The  simulator  must  present  visual 
scenes  of  wet  and  snow-covered 
landktg  areas,  including  lighting  re- 
flectk)ns  for  wet  condHk>ns,  par- 
tially obscured  lights  for  snow  con- 
ditkjns,  or  suitable  alternative  ef- 
fects. 

y.  The  simulator  must  present  real- 
istw  cokx  and  directionality  of  all 
landing  area  lighting. 

A  demonstratkxi  is  required  for  initial 
and  rectjnent  evaluatk)ns.  Rep- 
resentatktns  need  only  be  present 
at  and  betow  an  altitude  of  22,000 
ft.  (610  m)  above  the  airport  sur- 
face and  within  10  miles  (16  km) 
of  the  airport. 

A  demonstratton  is  required  for  initial 
and  recunent  evakiatnns. 

A  demonstratton  is  required  for  initial 
and  recurrent  evakiations. 

X 

8.  Sound  System. 

a.  The  simulator  must  provkJe  cook- 
pit  sounds  that  result  from  pik>t  ac- 
tions that  correspond  to  those  that 
occur  in  the  helicopter. 

b.-  The  simulator  must  accurately 
simulate  the  sound  of  predprtatton, 
windshieM  wipers,  and  other  sig- 
nifk:ant  helkxipter  noises  percep- 
tible to  the  pitot  during  normal  op- 
eFatk>ns,  and  include  the  sound  of 
a  crash  («vhen  the  simulator  is 
landed  in  an  unusual  attitude  or  in 
excess  of  the  structural  gear  limi- 
tatk)ns);  normal  engine  and  thmst 
reversal  sounds;  and  the  sounds 
of  flap,  gear,  and  spoiler  extenskm 
and  retractkm. 

c.  The  simulator  must  provkle  real- 
istk:  amplitude  and  frequency  of 
cockpit  noises  and  sounds. 

X 

X 
X 

X 
X 

X 

An  SOC  is  requirad.  A  demonstra- 
tton is  required  for  initial  and  re- 

Simulalor  performance  must  be  re- 
corded and  must  be  compared  to 
ampNtiide  and  frequency  of  the 
same  sounds  recorded  in  the  heli- 
copter. These  results  must  be 
made  a  part  of  the  QTG.  These 
noises  and  sounds  must  include, 
at  least,  the  sound  of  precipitatton, 
windshiekl  wipers,  er>gine,  and  air- 
frame sounds.  When  appropriate, 
the  sounds  must  be  coordinated 
with  ttw  weather  representattons 
required  in  paragraph  4.w. 

I 

Attechinent  2  to  Appendix  C  to  Part  60— 
Simulator  Oiiiective  Tests 

1.  General 


Begin  QPS  Requirements 
a.  Test  Requirements. 

(1)  The  ground  and  flight  tests  required  for 
qualification  are  listed  in  the  following  Table 
of  Objective  Tests.  Computer  generated 
simulator  test  results  must  be  provided  for 
each  test.  If  a  flight  condition  or  operating 
condition  is  required  for  the  test  but  which 
does  not  apply  to  the  helicopter  being 
simulated  or  to  the  qualification  level  sought, 


if  may  be  disregarded  (for  example:  an  engine 
out  missed  approach  for  a  single-engine 
helicopter;  a  hover  test  for  a  Level  B 
simulator;  etc.).  Each  test  result  is  compared 
against  Flight  Test  Data  described  in  §  60.13, 
and  Paragraph  9  in  the  main  body  of  this 
appendix.  Although  use  of  a  driver  program 
designed  to  automatically  accomplish  the 
tests  is  encouraged  for  all  simulators  and 
required  for  Level  C  and  Level  D  simulators, 
each  test  must  be  able  to  be  accomplished 
manually  while  recording  all  appropriate 
parameters.  The  results  must  be  produced  on 
a  multi-channel  recorder,  line  printer,  or 
other  appropriate  recording  device 
accept^le  to  the  NSPM.  Time  histories  are 


required  unless  otherwise  indicated  in  the 
Table  of  Objective  Tests.  All  results  must  be 
labeled  using  the  tolerances  and  units  given. 

(2)  Tlie  Table  of  Objective  Tests  in  this 
attachment  sets  out  the  test  results  required, 
including  the  parameters,  tolerances,  and 
flight  conditions  for  simulator  validation. 
Tolerances  are  provided  for  the  listed  tests 
because  aerodynamic  modeling  and 
acquisition/development  of  reference  data 
are  often  inexact.  All  tolerances  listed  in  the 
following  tables  are  applied  to  simulator 
performance.  When  two  tolerance  values  are 
given  for  a  parameter,  the  less  restrictive  may 
be  used  unless  otherwise  indicated. 
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(3)  Certain  tests  included  in  this 
attachment  must  be  supported  with  a 
Statement  of  Compliance  and  Capability 
(SOC).  In  the  following  tabular  listing  of 
simulator  tests,  requirements  for  SOC's  are 
indicated  in  the  "Test  Details"  column. 

(4)  When  operational  or  engineering 
judgment  is  used  in  making  assessments  for 
flight  test  data  applications  for  simulator 
validity,  such  judgment  must  not  be  limited 
to  a  single  parameter.  For  example,  data  that 
exhibit  rapid  variations  of  the  measured 
parameters  may  require  interpolations  or  a 
"best  fit"  data  selection.  All  relevant 
parameters  related  to  a  given  maneuver  or 
flight  condition  must  be  provided  to  allow 
overall  interpretation.  When  it  is  difficult  or 
impossible  to  match  simulator  to  helicopter 
data  throughout  a  time  history,  differences 
must  be  justified  by  providing  a  comparison 
of  other  related  variables  for  the  condition 
being  assessed. 

(5)  Unless  noted  otherwise,  simulator  tests 
must  represent  helicopter  performance  and 
handling  qualities  at  operating  weights  and 
centers  of  gravity  (CG)  typical  of  normal 
operation.  If  a  test  is  supported  by  helicopter 
data  at  one  extreme  weight  or  CC,  another 
test  supported  by  helicopter  data  at  mid- 
conditions  or  as  close  as  possible  to  the  other 
extreme  must  be  included,  except  as  may  be 
authorized  by  the  NSPM.  Tests  of  handling 
qualities  must  include  validation  of 
augmentation  devices. 

(6}  When  comparing  the  parameters  listed 
to  those  of  the  helicopter,  sufficient  data 
must  also  be  provided  to  verify  the  correct 
flight  condition  and  helicopter  configuration 
changes.  For  example:  to  show  that  control 
force  is  within  ±0.5  pounds  (0.22  daN)  in  a 
static  stability  test,  data  to  show  the  correct 
airspeed,  power,  thrust  or  torque,  helicopter 
configuration,  altitude,  and  other  appropriate 
datum  identification  parameters  must  also  be 
given.  For  example:  if  comparing  short 
period  dynamics,  normal  acceleration  may  be 
used  to  establish  a  match  to  the  helicopter, 
but  airspeed,  altitude,  control  input, 
helicopter  configuration,  and  other 


appropriate  data  must  also  be  given.  All 
airspeed  values  must  be  clearly  annotated  as 
to  indicated,  calibrated,  etc.,  and  like  values 
used  for  comparison. 

(7)  The  QTG  provided  by  the  sponsor  must 
describe  clearly  and  distinctly  how  the 
simulator  will  be  set  up  and  operated  fpr 
each  test.  Overall  integrated  testing  of  the 
simulator  must  be  accomplished  to  assure 
that  the  total  simulator  system  meets  the 
prescribed  standards;  i.e.,  it  is  not  acceptable 
to  test  only  each  simulator  subsystem 
independently.  A  manual  test  procedure  with 
explicit  and  detailed  steps  for  completion  of 
each  test  must  also  be  provided. 

(8)  In  those  cases  where  the  objective  test 
results  authorize  a  "snapshot"  result  in  lieu 
of  a  time-history  result,  the  sponsor  must 
ensure  that  a  steady  state  condition  exists 
from  5  seconds  prior  to,  through  2  seconds 
after,  the  instant  of  time  captured  by  the 
"snapshot." 

(9)  For  previously  qualified  simulators,  the 
tests  and  tolerances  of  this  appendix  may  be 
used  in  subsequent  recurrent  evaluations  for 
any  given  test  providing  the  sponsor  has 
submitted  a  proposed  MQTG  revision  to  the 
NSPM  and  has  received  NSPM  approval. 

(10)  Motion  System  Tests: 

(a)  The  minimum  excursions, 
accelerations,  and  velocities  for  pitch,  roll, 
and  yaw  must  be  measurable  about  a  single, 
common  reference  point  and  must  be 
achieved  by  driving  one  degree  of  freedom  at 
a  time. 

(b)  The  minimum  excursions, 
accelerations,  and  velocities  for  heave,  sway, 
and  surge  may  be  measured  about  different 
but  identifiable  reference  points  and  must 
also  be  achieved  by  driving  one  degree  of 
freedom  at  a  time. 

(11)  Simulators  for  augmented  helicopters 
will  be  validated  both  in  the  unaugmented 
configuration  (or  failure  state  with  the 
maximum  permitted  degradation  in  handling 
qualities)  and  the  augmented  configuration. 
Where  various  levels  of  handling  qualities 
result  form  failure  states,  validation  of  the 
effect  of  the  feilure  is  necessary.  For  those 

Table  of  Objective  Tests 


performance  and  static  handling  qualities 
tests  where  the  primary  concern,  in  the 
imaugmented  configuration,  is  control 
position,  unaugmented  data  are  not  required 
if  the  design  of  the  system  precludes  any 
affect  on  control  position.  In  those  instances 
where  the  unaugmented  helicopter  response 
is  divergent  and  non-repeatable,  it  may  not 
be  feasible  to  meet  the  specified  tolerances. 
Alternative  requirements  for  testing  will  be 
mutually  agreed  to  between  the  sponsor  and 
the  NSPM  on  a  case-by-case  basis. 

(12)  For  highly  augmented  helicopters 
using  helicopter  hardware  [i.e.,  "helicopter 
modular  controllers")  in  the  simulator 
cockpit,  some  tests  will  not  be  required. 
Those  tests  are  annotated  in  the  "Additional 
Requirements"  column.  However,  in  these 
cases  the  sponsor  must  supply  a  statement 
that  the  helicopter  hardware  meets  and  will 
continue  to  meet  the  appropriate 
manufacturer's  specifications  and  the 
sponsor  must  have  supporting  information  to 
that  fact  available  for  NSPM  review. 

End  QPS  Requirements 


Begin  Infonnation 
b.  Discussion 

(1)  If  relevant  winds  are  present  in  the 
objective  data,  the  wind  vector  (magnitude 
and  direction)  should  be  clearly  noted  as  part 
of  the  data  presentation,  expressed  in 
conventional  terminology,  and  related  to  the 
runway  being  used  for  the  test. 

(2)  The  NSPM  will  not  evaluate  any 
simulator  unless  the  required  SOC  indicates 
that  the  motion  system  is  designed  and 
manu£actuj«d  to  safely  operate  within  the 
simulator's  maximum  excursion, 
acceleration,  and  velocity  capabilities  (see 
paragraph  4,  Motion  System,  in  the  following 
table). 

End  Infonnation 


QPS  requirements 


Test 


Toiarance 


Flight  conditions 


Simulator  levei 


B 


Test  details 


Infonnation 
notes 


2,  Psffuiinance 
a.  Engine  Asaeaatnent 
(1)  Start  Operations: 

(a)  Engine  start  and  ac- 
celeration (transient). 


(b)  Steady  State  Idle 
and  Operating  RPM 

condWons. 


(2)  Power  Turtwie  Speed 
Trim. 


Light  Off  Tune— 410%  or  ±1 
sec.,  Torque — ±5%,  Rotor 
Speed-<t3%,  Fuel  Flo«*— 
±10%,  Gas  Generator 
Speed — ±5%,  Power  Tur- 
bine Speed-^t5%,  Gas 
Turbine  Temp.^t30°C. 

Torque-^±3%,  Rotor 
Speed-^1.5%,  Fuel 
Flow— ±5%,  Gas  Gener- 
ator Speed-^t2%,  Power 
TurtJine  Speed — ±2%,  Tur- 
bine Gas  Temp-^20°C. 

±10%  of  total  change  of 
power  turbine  speed. 


Ground  wHh  tfie  Rotor  Brake 
Used  and  tM  Used. 


Ground 


Ground 


Record  each  engine  start 
from  the  initiation  of  the 
start  sequence  to  steady 
state  Idle  and  from  steady 
state  idle  to  operating 
RPM. 

Record  both  steady  state 
Idte  and  operating  RPM 
conditions.  May  be  a  se- 
ries of  snapshot  tests. 


Record  engine  response  to 
trim  system  actuation  in 
both  directions. 
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Table  of  Objective  Tests— Continued 


OPS  requirements 


Test 


(3)  Engine  and  Rolor  Speed 
Governing. 


b.  Ground  Operations 

(1)  Minimum  Radius  Turn  . 


(2)  Rate  of  Turn  vs.  Pedal 
Deflection  or  Nosewfieel 
Angle. 

(3)  Taxi 


Tolerance 


(4)  Brake  Eflectiweness 

c." 
(1)  Engines 


(2)  Orte  Engine  Inoperative 


Q.  Hover 

Performance 


e.  Vertical  Clhnb 

Performance 


f.  Level  Flight 

Performance  and  Trimmed 
Flight  Control  Positkxts. 


Torque— ±5%,  Rotor 
Speed— 1.5%. 


±3  ft.  (0.9m)  or  20%  of  heli- 
copter turn  radius. 


±10%  or  ±2d°/soc.  Turn 


Righl  conditions 


Climb,  descent 


Ground 


Grourtd  Takeoff 


Piteh  Angle— ±1.5°, 
Torque — ±3%,  Longitu- 
dinal Control  PosBtorv- 
±5%,  Lateral  Control  f*oai- 
tton— ±5%,  Directional 
Control  Posibon — ±5%, 
Cotedive  Control  Posi- 
tion—±5%. 

±10%  of  time  and  dstance  .. 

Airspeed-±3  kt.  Altitude— 
±20(t  (6.1m),  Torque— 
±3%.  Rotor  Speed- 
±1.5%,  Vertkal  Vetocity— 
±100  Ipm  (O.SOrT^sec)  or 
10%  Piteh  Attitude-^1 .5°, 
Bank  Atttude-rt2°,  Head- 
ing-^t2°.  Longitudmal 
Control  Po6iter>-^10%, 
Lateral  Control  Po8ilkx>— 
±10%,  Oirecbonai  Control 
Positk)n-^10%,  Cotective 
Control  Posttkx>-^10%. 

Airspeed-^t3  kt.  Altitude— 
±20  ft  (6.1m),  Torque— 
±3%,  Rotor  Speed— 
±1.5%,  Vertical  Vetocity— 
±100  fpm  (O.SOm/sec)  or 
10%.  Pitch  Attitude— 
±1.5°,  Bank  Attitude-^t2°, 
Heading— ±2°,  Longitu- 
dinal Control  PosHtorv— 
±10%  Lateral  Control  Pq- 
sitkx>— ±10%,  Dirocttonal 
Control  Position— ±10%, 
Collective  Control  Posi- 
tton— 110%. 

Torque— ±3%,  Pitch  Atti- 
tude—±1 .5°,  Bank  Atti- 
tude—±l  .5°,  Longitudinal 
Control  Positk)n-^±5%, 
Lateral  Control  Position — 
±5%,  Directiofwl  Control 
Position— ±5%,  Collective 
Control  Positton— ±5%. 

Vertnal  Vetodly— ±1 00  fpm 
(O.SOm/sec)  or  ±10%,  Dl- 
recttonal  Control  Posi- 
tkxi— ±5%,  Osilective  Ckxv 
trol  Positkx>-^t5%. 

Torque-^3%,  Pitch  Atti- 
tude-^l.5°.  Skleslip 
Angle— ±2°,  Longitudinal 
Control  Positton— ±5%, 
Lateral  Control  Posittori— 
±5%,  Directional  Control 
Position-±5%.  CoUeclive 
Control  Positkxi-^t5%. 


Ground 


Simulator  level 


B 


Qraund 


Ground  Takeoff  and 
Segment  of  CImb. 


GroundH'akeoff:  and  Initial 
Segment  bf  Climb. 


In  Ground  Effecf  (IGE):  and 
Out  of  Ground  Effect 
(OGE). 


From  OGE  Hover 


Cruise  (Augmentatton  On 
andOfO 


Teet  details 


Record  results  using  a  step 
input  to  ttie  collective  May 
be  conducted  corxxinentiy 
with  dimb  and  descent 
performance  tests 

If  tKakes  are  used,  brake 
force  must  be  matched  to 
ttte  helwopter  fbght  test 
vakie.. 


Record  results  for  control 
poeilion  artd  pitch  attitude 
during  ground  taxi  tor  a 
^lecWc  ground  speed. 


anddaiaKyaMude. 


ftocofd  reeuHs  of  tataolf 
fight  paBi  as  apprapfiale 
to  twioaplBr  moiM  aimu- 
Wed  (ronning  tskeoH  for 
Level  B.  takeoff  from  a 
hover  for  Level  C  artd  O) 
l=or  Level  B,  the  critoria 
apply  only  to  Ihoee  seg- 
ments at  alrepeeds  at>ove 
effective  lianslalional  KL 
Results  must  be  recorded 
from  the  fnitiatton  of  ttw 
takeoff  to  at  least  200  ft 
(61  m)  AGL. 

Record  takeoff  flight  path  as 
appropriate  to  helicopter 
nradel  simulated  Results 
must  be  recorded  from  ttte 
initiation  of  the  takeoff  to 
at  least  200  fl  (61m)  AGL. 


Record  results  for  light  and 
heavy  gross  weights.  May 
t>e  a  series  of  srtapshot 


Record  results  for  kgfit  and 
heavy  gross  weights  May 
be  a  series  of  snapshot 
tests. 


Record  results  for  tvro  gross 

vwight  and  CG  combina- 
tnns  with  varying  trim 
speeds  throughout  the  air- 
speed envetope  May  tw  a 
series  ol  snapshot  tests. 
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Table  of  Objective  Tests— Continued 


OPS  requirements 


Test 


g.  Climb 

Performance  and  Trimmed 
Flight  Control  Positions. 


h.  Descant 

(1)  Descent  Performance 
and  Trimmed  Fligtit  Con- 
trol Positions. 


(2)  Autorotation  Performance 
and  Trimmed  Right  Con- 
trol Positions. 


I.  AutorotaMon 


Entry 


j.  Landing 

(1)  All  Engines 


(2)  One  Engine  Inoperative. 


Tolerance 


Vertical  Velocity— ±100  fpm 
(61nfVsec)  or  ±10%,  Pitch 
Attitude-^1.5°,  Sideslip 
Angle-^t2°,  Longitudinal 
Control  PositiOf>— ±5% 
Lateral  Control  Positiorv— 
±5%,  Directional  Control 
Position— ±5%,  Collective 
Control  Position— ±5%. 

Torque— ±3%.  Pitch  Atti- 
tude—±1.5°,  Sideslip 
Angle — ±2°,  Longitudinal 
Control  PosJtior>— ±5% 
Lateral  Control  Position— 
±5%,  Directional  Control 
Position— ±5%,  Collective 
Control  Positio»>— ±5%. 

Torque— ±3%,  Pitch  Atti- 
tude—±1  .5°,  Sideslip 
Angle — ±2°.  Longitudinal 
Control  Position— ±5%. 
Lateral  Control  Position— 
±5%,  Directional  Control 
Posiiion-^t5%,  Collective 
Control  Position — ±5. 


Rotor  Speed— ±3%,  Pitch 
Attitude-^t2°,  Roll  Atti- 
tude—±3°,  Yaw  Attitude— 
±5°,  Airspee<J— ±5  kts. 
Vertical  Velocity— ±200 
fpm  (1.00  m/sec)  or  10%. 


Airspeed— d:3  kts.,  Altitude— 
±20  ft.  (6.1  m).  Torque— 
±3%,  Rotor  Speed— 
±1.5%,  Pitch  Attitude— 
±1.5°,  Bank  Attitude— 
±1.5°,  Heading— ±2°,  Lon- 
gitudinal Control  Posi- 
tk)n-^10%.  Lateral  Con- 
trol Position— ±10%,  Di- 
rectional Control  Posi- 
tton — ±10%,  Collective 
Control  Position— ±10%. 

Airspeed-±3  kts.,  Altitude- 
±20  ft.  (6.1m),  Torque— 
±3%,  Rotor  Speed-±1.5*, 
Pitch  Attitude-±1.5°,  Bank 
Attitude-±1 .5°,  Heading- 
±2°,  Longitudinal  Control 
Positk)n-±10%,  Lateral 
Control  Positk)n-±10%,  Di- 
rectional Control  Positkxi- 
±10%,  Collective  Control 
Positk)n-±10%.. 


Flight  conditnns 


All  engines  operating;  One 
engine  inoperative;  Aug- 
mentatton  System(s)  On 
and  Off. 


At  or  near  1 ,000  fpm  rate  of 
descent  (RoD)  at  normal 
approach  speed.  Aug- 
mentation System(s)  On 
and  Off. 


Steady  descents.  Augmenta- 
twn  System(s)  On  and  Off. 


Cruise;  or  Climb 


Approach 


Approach 


Smnilator  level 


BCD 


Test  details 


Record  results  for  two  gross 
weight  and  CG  combina- 
tkxis.  The  data  presented 
must  be  for  normal  climb 
power  condltk>ns.  May  be 
a  series  of  snapshot  tests. 


Results  must  be  recorded  for 
two  gross  weight  and  CG 
combinations.  May  t>e  a 
series  of  snapshot  tests. 


Record  results  for  two  gross 
weight  corxlitnns.  Data 
must  be  recorded  for  nor- 
mal operating  RPM.  (Rotor 
speed  tolerance  applies 
only  if  collective  control 
positron  is  full  down.)  Data 
must  be  recorded  for 
speeds  from  approxi- 
mately 50  kts.  through  at 
least  maximum  glide  dis- 
tance airspeed.  May  be  a 
series  of  snapsfiot  tests. 

Record  results  of  a  rapid 
throttle  reduction  to  idle.  If 
the  cruise  condition  is  se- 
lected, comparison  must 
be  made  for  the  maximum 
range  airspeed.  If  the 
climb  condition  is  selected, 
comparison  must  be  made 
for  the  maximum  rate  of 
climb  airspeed  at  or  near 
maximum  continuous 
power. 

Record  results  of  ttte  ap- 
proach and  landing  profile 
as  appropriate  to  tfie  heli- 
copter nwdel  simulated 
(running  landing  for  Level 
B,  or  approach  to  a  hover 
for  Levels  C  and  D).  For 
Level  B,  the  criteria  apply 
only  to  those  segments  at 
airspeeds  above  effective- 

.  translatunal  lift. 

Record  results  for  both  Cat- 
egory A  and  Category  B 
approaches  and  landing 
as  appropriate  to  hell- 
copter  model  simulated. 
For  Level  B,  the  criteria 
apply  only  to  those  seg- 
ments at  airspeeds  above 
effective  translatkxial  lift. 


Informatmn 
notes 
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Table  of  Objective  Tests— Ckmtinued 


OPS  requirements 


Test 


(B)  Balked  Landing 


(4)  Autorotatkxial  Landing. 


Toleranpe 


3.  HANDUNQ  QUALITIES, 
a.    Control    System    Ma- 

chanical      Charactaria- 

tics. 


For  simulators  requiring  Stat- 
k:  or  Dynamk:  tests  at  the 
controls  (ie.,  cyclk:,  collec- 
tive, and  pedal),  special 
test  fixtures  will  not  be  re- 
quired during  initial  or  up- 
grade evaluatkMis  if  the 
sponsor's  QTG/MQTG 
shows  both  test  fixture  re- 
sults and  the  results  of  an 
alternative  approach,  such 
as  computer  pk>ts  pro- 
duced concurrently,  tfiat 
show  satisfactory  agree- 
ment. Repeat  of  the  alter- 
native method  during  the 
initial  or  upgrade 
evaluaiton  woukj  then  sat- 
isfy this  test  requirement. 
For  initial  and  upgrade 
evaluaitons,  the  control 
dynamk:  characteristk» 
must  be  measured  at  and 
recorded  directly  from  the 
cockpit  controls,  and  must 
t>e  accomplished  in  hover, 
dimb.  cruise,  and  auto- 
fotatkxi. 

(1)  Cydk; 


Airspeed-±3  kts.  Altitude 
-±20  ft.  (6.1m),  Torque- 
±3%,  Rotor  Speed-±1 .5%, 
Pitch  Atitude-±1 .5°,  Bank 
Attitude-±1.5°,  Heading- 
±2°,  Longitudinal  Control 
Positk)n-±10%,  Lateral 
Control  Positk)n-±10%,  Di- 
rectkxial  Control  Positkxi- 
±10%.  Collective  Control 
Positk)n-±10%. 

Torque-±3%,  Rotor  Speed- 
±3%,  Venk»l  Vetocity- 
±100  fpm  (0.50m/sec)  or 
10%,  Pitch  Attitude-±2°, 
Bank  Attitude-±2°,  Head- 
ing-^t5°.  Longitudinal 
Control  PositK)n-±10%, 
Lateral  Control  Positxm- 
±10%,  Directional  Control 
Positk)n-±10%,  Collective 
Control  Positton-±10%. 


Fight  condltkxis 


Approach 


Landing . 


Simulator  level 


B 


(2)  Collective/Pedals 


(3)  Brake  Pedal  Force  vs. 


(4)  Trim  System  Rate  (aN  ap- 
plicable systems). 


BrBakou(-^b0.25  lbs.  (0.112 
daN)  or  25%;  Force-^1.0 
lb.  (0.224  daN)  or  10%. 


Breakout-^tO.S  lbs.  (0.224 
daN)  or  25%;  Force-^1.0 
b.  (0.224  daN)  or  10%. 


±5  bs.  (2.224  daN)  or  10% 


Rate-^10% 


Test  details 


Record  ttte  results  lor  the 
maneuver  initiated  from  a 
stabllzed  approach  at  ttie 
landing  decision  point 
(LDP). 


Ground;  Statk:  conditkxts. 
Trim  On  and  Off.  Frictkxi 
Off  Augmentatkxi  On  and 
Off. 


Ground;  Statk;  conditnns. 
Trim  On  and  Off.  Frictkxi 
Off.  Augnrtentatkxi  On  and 
Off. 


Ground:  Statk:  oonditk>ns 


Ground;  Statk;  conditkxts. 
Trim  On,  Friction  Off. 


Record  the  results  of  an 
autorotatk>nal  deceleratkxi 
and  landing  from  a  sta- 
bilized autorotational  de- 
scent, to  touch  down. 


Information 
notes 


Contact  the 
NSPMfor 

darificaiton 
of  any  issue 
regarding 
helicoplers 
with  revers- 
it>le  controls 


Record  results  lor  an  unin- 
terrupted control  sweep  to 
the  stops.  (This  test  does 
not  apply  If  aircraft  hard- 
ware modular  controllers 
are  uaad). 

Record  results  for  an  unin- 
terrupted control  sweep  to 
the  stops.. 


TTte  toierence  applies  to  the 
recorded  value  of  tt>e  trim 
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Table  of  Objective  Tests— Continued 


QPS  requirements 

Simulator  level 

Information 
notes 

Test 

Tolerance 

Flight  conditions 

Test  details 

"- 

A 

U 

C 

0 

(5)  Control  Dynamics  (all 

±10%  of  time  for  first  zero 

Hover/Cruise,  Trim  On,  Fric- 

X 

X 

Results  must  be  recorded  for 

Control  Dy- 

axes). 

^- 

crossing  and  ±10  (N+1)% 
of  period  thereafter,  ±10  of 
amplitude  of  first  over- 
shoot, 20%  of  amplitude  of 
2nd  and  subsequent  over- 
shoots greater  than  5%  of 
initial  displacement,  ±1 
oversfwot. 

tkxiOff. 

« 

a  normal  control  displace- 
ment In  both  directions  in 
each  axis  (approximately 
25%  to  50%  of  full  throw). 

namics  for  ir- 
reversible 
control  sys- 
tems may  be 
evaluated  In 
aground/ 
static  condi- 
tion. Refer  to 
paragraphs 
of  this  at- 
tachment for 

" 

- 

additional  in- 
formatton. 
"N"  is  the 
sequential 
period  of  a 
full  cyde  of 

- 

- 

oscillation. 

(6)  Freeplay _ 

+0.10  in 

Ground;  Static  cocKlitions 

X 

X 

X 

Record  and  compare  results 

for  all  controls. 

- 

b.  Low  Airspeed  Handling 

Qualities: 

(1 )  Trimmed  Right  Con- 

Torque—±3%  Pitch  Atti- 

Transitional Flight  IGE-Side- 

X 

X 

Record  results  for  several 

trol  Positions. 

tude— ±1 .5°  Bank  Atti- 
tude—±2°  Longitudinal 

ward,  reanward,  and 
forawrd  flight.  Augmenta- 

airspeed increments  to  the 
translatk>nal  airspeed  lim- 

Control Position— ±5% 

tion  On  arid  Off. 

its  and  for  45  kts.  fonward 

Lateral  Control  Position— 

airspeed.  May  be  a  series 

±5%  Directional  Control 

of  snapshot  tests. 

" 

Position— ±5%  Collective 
Control  Position-<t5%. 

(2)  Critical  Azimuth  

Torque-^3%  Pitch 

Statkjnary  Hover  Augmenta- 

X 

X 

Record  results  for  three  rel- 

Attitude+±1.5°, Bank  Atti- 

tion On  and  Off. 

ative  wind  directions  (in- 

tude—±2°,  Longitudinal 

cluding  the  most  critical 

Control  Position-^5%, 

case)  in  the  critical  quad- 

Lateral Control  Position— 

rant.  May  be  a  series  of 

±5%,  Directkxial  Control 

snapshot  tests. 

Position— ±5%,  Collective 

. 

Control  Position— ±5%. 

(3)  Control  Response: 

(a)  Longitudinal 

Pitch  Rate-^10%  or  ±2°/ 

Hover  Augmentation  On  and 

X 

X 

Record  results  for  a  step 

sec.  Pitch  Attitude 

Off. 

control  input.  The  Off-axis 

Change-rt10%0f  1.5°. 

response  must  show  cor- 

- 

-- 

=' 

rect  trend  for  unaug- 
mented  cases.. 

(b)  Lateial 

Roll  Rate — ±10%  or  ±3°/sec 

Hover  Augmentation  On  and 
Off. 

X 

X 

Record  results  for  a  step 
control  input.  The  Off -axis 

Roll  Attitude  Change— 

±10%  or  ±3°. 

response  must  show  cor- 

_ 

rect  trend  for  unaug- 

- 

mented  cases. 

(c)  Directional 

Yaw  Rate-^10%  or  ±2°/ 

Hover  Augmentation  On  and 

X 

X 

Record  results  for  a  step 

sec.  Heading  Change— 

Off.. 

control  input.  The  Off-axis 

- 

±10%  or  ±2°. 

response  must  sftow  cor- 
rect trend  for  unaug- 

mented  cases. 

(d)  Vertical 

f^tormal  Acceleration— ±0.1  .. 

Hover 

X 

X 

Record  results  for  a  step 
control  input.  The  Off-axis 

response  must  show  cor- 

rect trend  for  unaug- 

• 

mented  cases. 
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Table  of  Objective  Tests— Continued 


OPS  requirements 

Tolerance 

Flight  conditions 

Simulator  level 

Test  details 

Information 
notes 

Test 

A 

B 

c 

D 

c.  Longitudinal  HandHng 
QuiMiM: 

(1)  Control  Response  .... 

Pitch  Rato-410%  or  ±2*/ 
sec..  Pitch  Altitude 

Cnjise  Augmentation  On  and 
Off. 

X 

X 

X 

Results  mutt  be  raconlod  for 
two  cnjiae  airspeeds  to  In- 
clude minimum  power  r*- 
quirwt  speed.  Record  dMa 
for  a  Slap  control  input. 
The  Off-axis  raaponse 

lor  unaugmenlad  caaaa. 

(2)  Static  StabHily 

Longitudinal  Control  Posi- 
tion: ±10%  of  ctiange  from 
trim  or  ±0.25  in.  (6.3  mm) 
or  LongMudmai  Control 
Force:  ±0.5fe.  (0.223  daN) 
or  ±10%. 

CnjIse  or  Climb.  Autorola- 
tion.  Augmeniaiion  On  and 
OH. 

X 

X 

X 

Record  results  lor  a  min- 
imum of  ttn  speeds  on 
each  side  of  Ihe  trim 
speed.  May  bo  a  aartos  of 

snapshot  testa. 

(3)  Dynamic  Stability: 

(a)  Long  Term  Re- 
sponse. 

(b)  Short  Temt  Re- 
sponse. 

±10%  of  calculated  period. 
±10%  of  time  to  ^/^  or  dou- 
ble amplitude,  or  ±0.02  of 
damping  ratio. 

±1.5'Pitehor±2'/sec.  Pilch 
Rale.  ±0.1  g  Nomtal  Ac- 
celeration. 

Cruise  Augmentation  On  and 
Off. 

Cruise  or  CHmb.  Augmenta- 
tion On  and  Off. 

X 
X 

X 
X 

X 
X 

Reconj  results  for  three  ful 
cycles  (6  overshoots  after 
iriput  compMad)  or  tfiat 
sufliciant  to  delannine 
time  te^/iW  double  ampli- 
tude, whichever  is  less. 
For  non-penodic  re- 
sponses, the  time  Malory 
must  be  matched. 

Record  results  for  at  laast 
two  airspeeds. 

(4)  l^teneuvering  Sta- 
bility. 

Longitudinal  Control  Posi- 
tion-^10%  of  change 
from  trim  or  ±0.25  in.  (6.3 
mm)  or  Longitudinal  Con- 
trol Fon:eft-r±0.5  b. 
(0.232  daN)  or  ±10%. 

Cruise  or  CNmb.  Augmenta- 
tion On  and  Off.. 

X 

X 

X 

Record  results  lor  at  least 
two  airspeeds.  Record  re- 
sults for  Approximately 
30*-45°  banit  angle.  The 

cross  plot  for  irreversible 
systenrfs  May  be  a  serioa 
of  snapshot  tests 

1 

(5)  Landing  Gear  Oper- 
ating Tmes. 

±1  aac 

Takeoff  (Retraction)  Ap- 
proach (Extension). 

X 

.  X 

X 

d.  Lalaral  and  Oiractional 
Handiing  Ghiaiitlas: 

(1)  Control  Response 
(a)  Lateral  

RoilRale-^10%or±3»/ 
sec..  Roll  AttihKVi 
Change-^10%  or  ±3f. 

Yaw  Rate-^10%  or  ±2*/ 
sec..  Yaw  Attitude 
Change-4lO%or±2«. 

Cruise  Augmentation  On  and 
Off. 

Cnjise  Augmentation  On  and 
Off. 

- 

X 
X 

X 
X 

X 
X 

Record  results  for  at  least 
two  airspeeds,  including 
the  speed  at  or  near  the 
minimum  power  requtred 
airspeed.  Record  results 
for  a  step  control  input. 
TheOfl-axis  response 
must  show  correct  trend 
for  unaugmented  cases. 

Record  data  for  at  least  two 
Airspeeds,  including  the 
speed  at  or  near  the  min- 
imum power  required  air- 
speed Record  results  for 
a  step  control  input.  The 
Off-axis  response  must 
show  correct  trend  for  un- 
augmented cases. 

(b)  Directional  

i 
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ISS 

1 

8 
6 


25 


:!002 


OPS  requJFements 

Simulator  level 

notes 

Test 

Tolerance 

Flight  conditions 

Test  details 

A 

B 

C 

D 

(2)  Directional  Static 

Lateral  Control  Position— 

Cruise;  or  Climb  (may  use 

X 

X 

X 

Record  results  for  at  least 

This  is  a 

Stability. 

±10%  o»  change  from  trim 
or  ±0.25  in,  (6.3  mm)  or 

Descent  instead  of  Climb 
if  desired),  Augmentatktn 

two  sideslip  angles  on  ei- 
ther side  of  the  trim  point. 

steady  head- 
ing sideslip 

Lateral  Control  Force— 

On  and  Off. 

The  force  may  be  shown 

test. 

« 

±0.5  lb  (0.223  daN)  or 
10%,  RollAttitude-±1.5, 

as  a  cross  pk>t  for  irre- 
versible systems.  May  be 

Directional  Control  Posi- 
tion—±10%  of  change 
from  trim  or  ±0.25  In.  (6.3 

a  series  of  snapshot  tests. 

- 

mm)  or  Directional  Control 
Force-±1  lb.  (0.448  daN) 
or  10%.,  Longitudinal  Con- 
trol Position— ±10%  of 
change  from  trim  or  ±0.25 
in.  (6.3  mm).  Vertical  Ve- 

- 

■ 

' 

.. 

locity-^100  fpm  (0.50m/ 

^ 

sec)  or  10%. 

(3)  Dynamic  Lateral  and 

Directional  Stability: 

(a)  Lateral— Direc- 

±0.5 sec.  or  ±10%  of  period. 

Cruise  or  Climb.  Augmenta- 

X 

X 

X 

Record  results  for  at  least 

. 

tional  Oscillations. 

±10%  of  time  to  </!!  or  dou- 
ble amplitude  of  ±0.02  of 

tion  On/Off. 

two  airspeeds.  The  test 
must  be  initiated  with  a  cy- 

damping  ratio,  ±20%  or  ±1 

dk:  or  a  pedal  doublet 

sec  of  time  difference  be- 

input. Record  results  for 

tween  peaks  of  bank  and 
sideslip. 

. 

six  full  cycles  (12  over- 
shoots after  input  com- 
pleted) or  that  suffKient  to 
determine  time  to  ^h  or 
double  amplitude,  which- 
ever is  less.  For  non-peri- 

odic response,  the  time 

- 

history  must  be  matched. 

(b)  Spiral  Stabiity  .. 

Correct  Trend.  ±2°  bank  or 
±10%  in  20  sec. 

tkm  On  and  Off. 

X 

X 

X 

Record  tt«e  results  of  a  re- 
lease from  pedal  only  or 
cyclic  only  turns.  Results 
must  be  reconjed  from 
turns  in  both  directk>ns. 

(c)  Adverse/ 

Correct  Trend,  ±2°  transient 

Cmtse  or  Climb  Augmenta- 

X 

X 

X 

Record  the  time  history  of 

Proverse  Yaw. 

sideslip  angle. 

tion  On  and  Off. 

initial  entry  into  cyclk:  only 
turns,  using  only  a  nrxxj- 
erate  rate  for  cyclic  input. 
Results  must  be  recorded 
for  turns  in  both  directkxis. 

4.  Motion  SystMiiz 

-  — 

•     -' 

(1)  Pitch 

(a)  Disptaceinent— 

TBO"  

X 

X 

X 

-- 

J25° 

(b)Velocity- 

■ 

TBC/sec 

X 

X 

X 

±20°/sec 

(c)  Acceleratior>— 

■> 

TBD»/sec*  ....J. 

X 

X 

X 

±100°/8ec»  ....; 

(2)  Ron 

,. 

(a)  Displacement— 

TBD*  - 

X 

X 

X 

±25' _ 

• 

(b)  Veloctty- 

TB0»/9ec 

±20°/sec 

X 

X 

X. 

(c)  Acceleration— 

TBD°/sec* 

X 

X 

X 

" 

llOC/sec* 

(3)  Yaw 

(a)  Displacement— ±25° 

X 

X 

(b)  Ve(ocity-±20°/sec  .. 

X 

X 

(c)  Acceleration— tl  00°/ 

X 

X 

sec^ 

OPS  requirements 

Tolerance 

FNgfit  conditions 

Simulalor  level 

Test  details 

IhfOrrtUtion 

notes 

TmI 

A 

B 

c 

D 

(4)  Vertical 

« 

(a)  Displacement— 
TBO  in 

X 
X 
X 

X 
X 
X 

X 
X 

t 

±34  in 

. 

(b)  Velocity— 
TBDin 

±24  in.  ...„ 

(c)  Acceleration^ 
TBD  a 

-- 

±0.8  g 

(5)  Lateral 

(a)  Displacement— 

±45  in _ .:. 

3(b)  Velocity— 

■^9R  ifVsec 

X 
X 
X 

X 
X 
X 

•■ 

- 

(c)  Accderalion- 

±0.6  g 

i 

(6)  LongitudHial 
(a)  Oisplaoenient— 
±34  in 

X 
X 

X 
X 
X 

X 

X 
X 

X 
X 
X 

X 

X 
X 

(b)Vetocily- 

(c)  AcoetocaUon- 

±0.is  g 

(7)  Inilial  Rotational  Ac- 
celeration Ratto.  All 
axes: 
TBOVsec^sec 

AM  axes: 

300°/sec2/sec  

(8)  Initiai  Linear  Accel- 

eratk>nRatk> 
(a)  Vertical— 

±TBD  ^sec 

• 

(b)  Lateral— 

±3g/sec  a 

- 

(c)  Longtudial— 

. 

X 

X 

h  rimniMinrv  ftasnonss: 

Band,  Hz  Phase. 

deg. 
0.10  to  0.5- 15  to 

-20. 
0.51  to  1.0  -15  to 

-20. 

1  1  In  9  0  -90  to 

AmnKhirfs  Ratio  db 

X 

X 

X 

±2 

....>. 

±2 

±4                                      .  .. 

-40. 

2.1  to  5.0  -20 

c.  Lag  Balance: 

±4 

1  5° 

X 

X 

X 

The  phase  shift  between  a 
datum  jack  and  any  ottwr 
jack  must  be  measured 
using  a  heave  (vertical) 
signal  of  0  5  Hz  at  ±0.25 

0 

- 

• 

d.  Turn  Around: 

Tum  Around 

005  a         

X 

X 

X 

The  motkxi  base  must  be 
driven  sinusoidally  in 
heave  through  a  displace- 
ment of  6  inches  (150 
mm)  peak  to  peak  at  a  fre- 
quency of  0  5  Hz  Devi- 
ation from  ttie  desired  si- 
nimoidal  acceleretkxi  must 
be  measured. 

Ml 


60458  Federal  Register/ Vol.  67,  No.  186 /Wednesday,  September  25,  2002 /Proposed  Rules 


Begin  Infonnation 
S.  Control  D3manucs. 

a.  The  characteristics  of  a  helicopter  flight 
control  system  have  a  major  effect  on  the 
handling  qualities.  A  signiflcant 
consideration  in  pilot  acceptability  of  a 
helicopter  is  the  "feel"  provided  through  the 
cockpit  controls.  Considerable  effort  is 
expended  on  helicopter  feel  system  design  in 
order  to  deliver  a  system  with  which  pilots 
will  be  comfortable  and  consider  the 
helicopter  desirable  to  fly.  In  order  for  a 
simulator  to  be  representative,  it  too  must 
present  the  pilot  with  the  proper  feel;  that  of 
the  respective  helicopter 

b.  Recordings  such  as  free  response  to  an 
impulse  or  step  function  are  classically  used 
to  estimate  the  dynamic  properties  of 
electromechanical  systems.  In  any  case,  it  is 
only  possible  to  estimate  the  dynamic 
properties  as  a  result  of  only  being  able  to 
estimate  true  inputs  and  responses. 
Therefore,  it  is  imperative  that  the  best 
possible  data  be  collected  since  close 
matching  of  the  simulator  control  loading 
system  to  the  helicopter  systems  is  essential. 
The  required  control  feel  dynamic  tests  are 
described  in  this  attachment.  This  is  usually 
accomplished  by  measuring  the  free  response 
of  the  controls  using  a  step  or  pulse  input  to 
excite  the  system. 

c.  For  helicopters  with  irreversible  control 
systems,  measurements  may  be  obtained  on 
the  ground.  However,  proper  pitot-static 
inputs  (if  applicable)  must  be  provided  to 
represent  conditions  typical  of  those 
encountered  in  flight.  Likewise,  it  may  be 
shown  that  for  some  helicopters,  hover, 
climb,  cruise,  and  autorotation  have  like 
effects.  I'hus,  one  may  suffice  for  another.  If 
either  or  both  considerations  apply, 
engineering  validation  or  helicopter 
manufacturer  rationale  must  be  submitted  as 
justiflcation  for  ground  tests  or  for 
eliminating  a  conflguration. 

(1)  Control  Dynamics  Evaluations.  The 
dynamic  properties  of  control  systems  are 


often  stated  in  terms  of  frequency,  damping, 
and  a  number  of  other  classical 
measurements  which  can  be  found  in  texts 
on  control  systems.  In  order  to  esffablish  a 
consistent  means  of  validating  test  results  for 
simulator  control  loading,  criteria  are  needed 
that  will  clearly  deflne  the  interpretation  of 
the  measurements  and  the  tolerances  to  be 
applied.  Criteria  are  needed  for  both  the 
underdamped  system  .and  the  overdamped 
system,  including  the  critically  damped  case. 
In  the  case  of  an  underdamped  system  with 
very  light  damping,  the  system  may  be    _ 
quantified  in  terms  of  frequency  and 
damping.  In  critically  damped  or 
overdamped  systems,  the  frequency  and 
damping  is  not  readily  measured  from  a 
response  time  history.  Therefore,  some  other 
measurement  must  be  used.  ~ 

(2)  For  Levels  C  and  D  Simulators.  Tests  to 
verify  that  control  feel  dynamics  represent 
the  helicopter  show  that  the  dynamic 
damping  cycles  (free  response  of  the  control) 
match  that  of  the  helicopter  within  the 
specified  tolerances.  An  acceptable  method 
of  evaluating  the  response  and  the  tolerance 
to  be  applied  are  described  below  for  the 
underdamped  and  critically  damped  cases. 

d.  Tolerances:  (1)  Underdamped  Response, 
(a)  Two  measurements  are  required  for  the 
period,  the  time  to  first  zero  crossing  (in  case 
a  rate  limit  is  present)  and  the  subsequent 
frequency  of  oscillation.  It  is  necessary  to 
measure  cycles  on  an  individual  basis  in  case 
there  are  nonuniform  periods  in  the 
response.  Each  period  will  be  independently 
compared  to  the  respective  period  of  the 
helicopter  control  system  and,  consequently, 
will  enjoy  the  full  tolerance  specified  for  that 
period. 

(b)  The  damping  tolerance  will  be  applied 
to  overshoots  on  an  individual  basis.  Care 
must  be  taken  when  applying  the  tolerance 
to  small  overshoots  since  the  significance  of 
such  overshoots  becomes  questionable.  Only 
those  overshoots  larger  than  5  percent  of  the 
total  initial  displacement  will  be  considered 


significant.  The  residual  band,  labeled  T(A(i) 
on  Figure  1  of  this  attachment  is  ±5  percent 
of  the  initial  displacement  amplitude  Ad  from 
the  steady  state  value  of  the  oscillation. 
Oscillations  within  the  residual  band  are 
considered  insignificant.  When  comparing 
simulator  data  to  helicopter  data,  the  process 
would  begin  by  overlaying  or  aligning  the 
simulator  and  helicopter  steady  state  values 
and  then  comparing  amplitudes  of  oscillation 
peaks,  the  time  of  the  first  zero  crossing,  and 
individual  periods  of  oscillation.  To  be 
satisfactory,  the  simulator  would  show  the 
same  number  of  significant  overshoots  to 
within  one  when  compared  against  the 
helicopter  data.  This  procedure  for 
evaluating  the  response  is  illustrated  in 
Figure  1  of  this  attachment. 

(2)  Critically  Damped  and  Overdamped 
Response.  Due  to  the  nature  of  critically 
damped  responses  (no  overshoots),  the  time 
to  reach  90  percent  of  the  steady  state 
(neutral  point)  value  should  be  the  same  as 
the  helicopter  within  ±10  percent.  The 
simulator  response  must  be  critically  damped 
also.  Figure  2  of  this  attachment  illustrates 
the  procedure. 

(3)  (a)  The  following  summarizes  the 
tolerances,  T,  for  an  illustration  of  the 
referenced  measurements  (See  Figures  1  and 
2  of  this  attachment): 

T(Po)±10%ofPo 
T(P,)±20%ofP, 
T(A)  ±10%  of  Ai ,  ±20%  of  Subsequent 

Peaks 
T(Ad)  ±10%  of  Ad  =  Residual  Band 
Overshoots  ±1 

(b)  In  the  event  the  number  of  cycles 
completed  outsjde  of  the  residual  band,  and 
thereby  significant,  exceeds  the  number 
depicted  in  figure  1  of  this  attachment,  the 
following  tolerances  (T)  will  apply: 

T(P„)  ±10%(n+l)%  of  P„,  where  "n"  is  the 
next  in  sequence. 
BHJJNG  CODE  4910-13-P 
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Attachment  2  to  Appendix  C  to  Part  60 — 
Figure  1.  Under-Damped  Step  Response  . 
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Attachment  2  to  Appendix  C  to  Part  60 — 
Figure  2.  Critically-Damped  Step  Response 
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6.  Motion  Cue  Repeatability  Testing. 

a.  The  motion  system  characteristics  in  the 
Table  of  Objective  Tests  address  basic  system 
capability,  but  not  pilot  cueing  capability. 
Until  there  is  an  objective  procedure  for 
determination  of  the  motion  cues  necessary 
to  support  pilot  tasks  and  stimulate  the  pilot 
response  which  occurs  in  a  helicopter  for  the 
same  tasks,  motion  systems  will  continue  to 


be  "timed"  subjectively.  Having  tuned  a 
motion  system,  however,  it  is  important  to 
involve  a  test  to  ensure  that  the  system 
continues  to  perform  as  originally  qualified. 
Any  motion  performance  change  from  the 
initially  qualified  baseline  can  be  measured 
objectively. 

b.  An  objective  assessment  of  motion 
performance  change  is  accomplished  at  lease 


annually  using  the  following  testing 
procedure: 

(1)  The  current  performance  of  the  motion 
system  is  assessed  by  comparison  with  the 
initial  recorded  test  data. 

(2)  The  parameters  to  be  recorded  are  the 
outputs  of  the  motion  drive  algorithms  and 
the  jack  position  transducers. 
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(3)  The  test  input  signals  are  inserted  at  an 
appropriate  point  prior  to  the  integrations  in 
the  equations  of  motion  (see  figure  3  of  this 
attachment). 


(4)  The  characteristics  of  the  test  signal  (see 
figure  4  of  this  attachment)  are  adjusted  to 
ensure  that  the  motion  is  exercised  through 
approximately  2/3  of  the  maximum 


displacement  capability  in  each  axis.  The 
time  segment  To — Ti  ,  must  be  of  sufficient 
duration  to  ensure  steady  initial  conditions. 
BILLING  CODE  4910-13-P 


Attachment  2  to  Appendix  C  to  Part  60 — 
Figure  3.  Acceleration  Test  Signals 
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Attachment  2  to  Appendix  C  to  Part  60 — 
Figure  4.   Test  Signal  Characteristics 
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NOTE:  If  the  simulator  weight  changes  for 
any  reason  (i.e..  visual  change,  or  structural 
change),  then  the  motion  system  baseline 
performance  repeatability  tests  must  be  rerun 
and  the  new  results  used  for  future 
comparison. 


End  Information 
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Attachment  3  to  Appendix  C  to  Part  60 — 
Simulator  Subjective  Tests 

1.  Discussion 


Begin  Infbnnation 

a.  The  subjective  tests  and  the  examination 
of  functions  provide  a  basis  for  evaluating  the 
capability  of  the  FTD  to  perform  over  a 
typical  utilization  period;  determining  that 
the  FTD  satisfactorily  meets  the  appropriate 
training/testing/checking  objectives  and 
competently  simulates  each  required 
maneuver,  procedure,  or  task;  and  verifying 
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correct  operation  of  the  FTD  controls, 
instruments,  and  systems.  The  items  in  the 
list  of  operations  tasks  are  for  FTD  evaluation 
purposes  only.  They  must  not  be  used  to 
limit  or  exceed  the  authorizations  for  use  of 
a  given  level  of  FTD  as  found  in  the  Practical 
Test  Standards  or  as  may  be  approved  by  the 
TPAA.  All  items  in  the  following  paragraphs 
are  subject  to  an  examination  of  function. 

b.  The  List  of  Operations  Tasks  addressing 
pilot  functions  and  maneuvers  is  divided  by 
flight  phases.  All  simulated  helicopter 
systems  functions  will  be  assessed  for  normal 
and,  where  appropriate,  alternate  operations. 
Normal,  abnormal,  and  emergency  operations 
associated  with  a  flight  phase  will  be 
assessed  during  the  evaluation  of  maneuvers 
or  events  within  that  flight  phase. 

c.  Systems  to  be  evaluated  are  listed 
separately  under  "Any  Flight  Phase"  to 
ensure  appropriate  attention  to  systems 
checks.  Operational  navigation  systems 
(including  inertial  navigation  systems,  global 
positioning  systems,  or  other  long-range 
systems)  and  the  associated  electronic 
display  systems  will  be  evaluated  if  installed. 
The  NSP  pilot  will  include  in  his  report  to 
the  TPAA,  the  effect  of  the  system  operation 
and  any  system  limitation. 

d.  At  the  request  of  the  TPAA,  the  NSP 
Pilot  may  assess  the  FTD  for  a  special  aspect 
of  a  sponsor's  training  program  during  the 
functions  and  subjective  portion  of  an 
evaluation.  Such  an  assessment  may  include 
a  portion  of  a  Line  Oriented  Flight  Training 
(LOFT)  scenario  or  special  emphasis  items  in 
the  sponsor's  training  program.  Unless 
directly  related  to  a  requirement  for  the 
qualification  level,  the  results  of  such  an 
evaluation  would  not  necessarily  affect  the 
qualification  of  the  FTD. 

End  Infonnation 


2.  List  of  Operations  Tasks 


Begin  QPS  Requirements 

The  NSP  pilot,  or  the  pilot  designated  by 
the  NSPM,  will  evaluate  the  FTD  in  the 
following  Operations  Tasks,  as  applicable  to 
the  helicopter  and  FTD  level,  using  the 
sponsor's  approved  manuals  and  checklists. 

a.  Preparation  for  Flight 

(1)  Freflight.  Accomplish  a  functions  check 
of  all  switches,  indicators,  systems,  and 
equipment  at  all  cockpit  crewmembers'  and 
instructors'  stations,  and  determine  that  the 
cockpit  design  and  functions  are  identical  to 
that  of  the  helicopter  simulated. 
(2)  APU/Engine  start  and  run-up. 

(a)  Normal  start  procedures. 

(b)  Alternate  start  procedures. 

(c)  Abnormal  starts  and  shutdowns  (hot 
start,  hung  start,  etc.) 

(d)  Rotor  engagement. 

(e)  System  dhecks. 

(f)  Other. 

b.  Takeoff 
(1)  Normal 


(a)  From  groujuL 

(b)  From  hover, 
(i)  Cat  A. 
(u)CatB. 


(c)  Running. 

(d)  Crosswind/tailwind. 

(e)  Maximum  performance. 

(f)  Instrument. 

(2)  Abnormal/emergency  procedures: 

(a)  Takeoff  with  engine  failure  after  critical 
decision  point  (QJP). 

(i)  Cat  A. 
(ii)  Cat  B. 

(b)  Other 

A.  Climb 

(1)  Normal. 

(2)  One  engine  inoperative. 

(3)  Other. 

d.  Cruise 

(1)  Performance. 

(2)  Flying  qualities. 

(3)  Turns. 

(a)  Timed.  ' 

(b)  Normal. 

(c)  Steep. 

(4)  Accelerations  and  decelerations. 

(5)  High  speed  vibrations. 

(6)  Abnormal/emergency  procedures,  for 

example: 

(a)  Engine  fire. 

(b)  Engine  feilure. 

(c)  Inflight  engine  shutdown  and  restart. 

(d)  Fuel  governing  system  failures. 

(e)  Directional  control  malfunction. 

(f)  Hydraulic  failure. 

(g)  Stability  system  failure, 
(h)  Rotor  vibrations. 

(i)  Other. 

e.  Descent 

(1)  Normal. 

(2)  Maximum  rate. 

(3)  Other. 

/.  Appmach       " 

(1)  Non-precision. 

(a)  All  engines  operating. 

(b)  One  or  more  engines  inoperative. 

(c)  Approach  procedures: 
(i)NDB 

(ii)  VOR.  RNAV,  TACAN 
(iii)  ASR 

(iv)  Helicopter  only, 
(v)  Other. 

(d)  Missed  approach. 

(i)  All  engines  operating. 

(ii)  One  or  more  engines  inoperative. 

(2)  Precision. 

(a)  All  engines  operating. 

(b)  One  or  more  engines  inoperative. 

(c)  Approach  procedures: 
(i)PAR 

(ii)MLS 

(iu)  ILS 

(iv)  Manual  (raw  data). 

(v)  Flight  director  only. 

(vi)  Autopilot  coupled. 

(A)  Cat  I 

(B)  Cat  n 
(vii)  Other. 

(d)  Missed  approach. 

(i)  All  engines  operating. 

(ii)  One  or  more  engines  inoperative. 

(iii)  Stability  system  failure. 

(e)  Other 

g.  AnyFlifjJtit  Phase 

(1)  Helicopter  and  powerplant  systems 
operation. 


(a)  Air  conditioning. 

(b)  Anti-icing/deicing. 

(c)  Auxiliary  power  plant.        , 

(d)  Communications. 

(e)  Electrical. 

(f)  Fire  detection  and  suppression 

(g)  Stabilizer. 

(h)  Flight  controls. 

(i)  Fuel  and  oil. 

(i)  Hydraulic. 

(k)  Landing  gear. 

(1)  Oxygen. 

(m)  Pneumatic. 

(n)  Powerplant. 

(o)  Flight  control  computers. 

(p)  Stability  and  control  augmentation. 

(q)  Other. 

(2)  Flight  management  and  guidance  system. 

(a)  Airborne  radar. 

(b)  Automatic  landing  aids. 

(c)  Autopilot. 

(d)  Collision  avoidance  system. 

(e)  Flight  data  displays. 

(f)  Flight  management  computers. 

(g)  Head-up  displays, 
(h)  Navigation  systems, 
(i)  Other. 

(3)  Airborne  procedures. 

(a)  Holding. 

(b)  Air  hazard  avoidance. 

(c)  Retreating  blade  stall  recovery. 

(d)  Mast  bumping. 

(e)  Other. 

h.  Engine  Shutdown  and  Parking 

(1)  Engine  and  systems  operation. 

(2)  Parking  brake  operation. 

(3)  Rotor  brake  operation. 

(4)  Abnormal/emergency  procedures. 

3.  FTD  Systems 

a.  Instructor  Operating  Station  (lOS) 

(1)  Power  switch(es). 

(2)  Helicopter  conditions. 

(a)  Gross  weight,  center  of  gravity,  fiiel 
loading  and  allocation,  etc. 

(b)  Helicopter  systems  status. 

(c)  Ground  craw  functions  (e.g.,  external 
power  coimections,  push  back,  etc.) 

(d)  Other. 

(3)  Airports  or  Landing  Areas. 

(a)  Number  and  selection. 

(b)  Runway  or  landing  area  selection. 

(c)  Landing  surface  condition  (e.g.,  rough, 
-smooth,  icy,  wet,  dry,  etc.) 

(d)  Preset  positions  (e.g.  ramp,  gate,  #1  for 
takeoff,  takeoff  position,  over  FAF,  etc.) 

(e)  Lighting  controls. 

(f)  Other. 

(4)  Environmental  controls. 

(a)  Temperature. 

(b)  Climate  conditions  (e.g.,  ice.  snow,  rain, 
etc.). 

(c)  Wind  speed  and  direction. 

(d)  Other. 

(5)  Helicopter  system  malfunctions. 

(a)  Insertion/deletion. 

(b)  Problem  clear. 

(c)  Other 

(6)  Locks,  freezes,  and  repositioning. 

(a)  Problem  (all)  freeze  /  release. 

(b)  Position  (geographic)  freeze  /  release. 

(c)  Repositioning  (locations,  freezes,  and 
releases). 

(d)  Two  times  or  one-half  ground  speed 
control. 
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(e)  Other 

(7)  Remote  lOS. 

(8)  Other. 

b.  Sound  Controls.  On/offiVfaeostat 

c  Control  Loading  System.  On/ofi/emergency 
stop.  j 

d.  Ofanrver  Stations. ' 

(1)  Position. 

(2)  Adjustments. 

End  QPS  Requirements  10 


Attaduaent  4  to  Appendix  C  to  Part  60— 
Definitions  and  AUiraviations 

1.  Definitions  , 


Begin  Regulatory  Language  (14  CFR  Part  1 
and  §60.3)  { 

(From  Part  l^Jefinitions) 

Flight  simulation  device  (FSD)  means  a 
flight  simulator  or  a  flight  training  device. 

Flight  simulator  means  a  full  size  replica 
of  a  specific  type  or  make,  model,  and  series 
aircraft  cockpit.  It  includes  the  assemblage  of 
equipment  and  computer  programs  necessary 
to  represent  the  aircraft  in  ground  and  flight 
operations,  a  visual  system  providing  an  out- 
of-the-cockpit  view,  a  system  that  provides 
cues  at  least  equivalent  to  those  of  a  three- 
degree-of-freedom  motion  system,  and  having 
the  full  range  of  capabilities  of  the  systems 
installed  in  the  device  as  described  in  part 
60  of  this  chapter  and  the  qualiflcation 
performance  standards  (QPS)  for  a  specific 
qualification  level. 

Flight  training  device  (FTD)  means  a  full 
size  replica  of  aircraft  instruments, 
equipment,  panels,  and  controls  in  an  open 
flight  deck  area  or  an  enclosed  aircraft 
cockpit  replica.  It  includes  the  equipment 
and  computer  programs  necessary  to 
represent  the  aircraft  or  set  of  aircraft  in 
ground  and  flight  conditions  having  the  full 
range  of  capabilities  of  the  systems  installed 
in  the  device  as  described  in  part  60  of  this 
chapter  and  the  qualification  performance 
standard  (QPS)  for  a  specific  qualification 
level. 

(From  Part  60— Definitions) 

Certificate  holder.  A  person  issued  a 
certificate  under  parts  119, 141,  or  142  of  this 
chapter  or  a  person  holding  an  approved 
course  of  training  for  flight  engineers  in 
accordance  with  part  63  of  this  chapter. 

Flight  test  data.  Actual  aircraft 
performance  data  obtained  by  the  aircraft 
manufacturer  (or  other  supplier  of  data 
acceptable  to  the  NSPM)  during  an  aircraft 
flight  test  program. 

FSD  Directive.  A  document  issued  by  the 
FAA  to  an  FSD  sponsor,  requiring  a 
modification  to  the  FSD  due  to  a  recognized 
safety-of-flight  issue  and  amending  the 
qualification  basis  for  the  FSD. 

Master  Qualification  Test  Guide  (MQTG). 
The  FAA-approved  (Salification  Test  Guide 
with  the  addition  of  the  FAA-witnessed  test, 
performance,  or  demonstration  results, 
applicable  to  each  individual  FSD. 

National  Simulator  Program  Manager 
(NSPM).  The  FAA  manager  responsible  for 


the  overall  administration  and  direction  of 
the  National  Simulator  Program  (NSP).  or  a 
person  approved  by  the  NSPM  . 

Objective  test.  A  quantitative  comparison 
of  simulator  performance  data  to  actual  or 
predicted  aircraft  performance  data  to  ensure 
FSD  performance  is  within  the  tolerances 
prescribed  in  the  QPS. 

Predicted  data.  Aircraft  performance  data 
derived  from  sources  other  than  direct 
physical  measurement  of,  or  flight  tests  on, 
the  subject  aircraft.  Predicted  data  may 
include  engineering  analysis  and  simulation, 
design  data,  wind  tunnel  data,  estimations  or 
extrapolations  based  on  existing  flight  test  . 
data,  or  data  fittm  other  models. 

Qualification  level.  The  categorization  of 
the  FSD,  based  on  its  demonstrated  technical 
and  operational  capability  as  set  out  in  the 
QPS. 

Qualification  Performance  Standard  (QPS). 
The  collection  of  procedures  and  criteria 
published  by  the  FAA  to  be  used  when 
conducting  objective  tests  and  subjective 
tests,  including  general  FSD  requirements, 
for  establishing  FSD  qualification  levels. 

Qualification  Test  Guide  (QTG).  The 
primary  reference  document  used  for 
evaluating  an  aircraft  FSD.  It  contains  test 
results,  performance  or  demonstration 
results,  statements  of  compliance  and 
capability,  the  configuration  of  the  aircraft 
simulated,  and  other  information  for  the 
evaluator  to  assess  the  FSD  against  the 
applicable  regulatory  criteria. 

Set  of  aircraft.  Aircraft  thiat  share  similar 
handling  and  operating  characteristics  and 
similar  operating  envelopes  and  have  the 
same  number  and  type  of  engines  or  power 
plants. 

Sponsor.  A  certificate  holder  who  seeks  or 
maintains  FSD  qualification  and  is 
responsible  for  the  prescribed  actions  as  set 
out  in  this  part  and  the  QPS  for  the 
appropriate  FSD  and  qualification  level. 

Subjective  test.  A  qualitative  comparison  to 
determine  the  extent  to  which  the  FSD 
performs  and  handles  like  the  aircraft  being 
simulated. 

Training  Program  Approval  Authority 
(TPAA).  A  person  authorized  by  the 
Administrator  to  approve  the  aircraft  flight 
training  program  in  which  the  FSD  will  be 
used. 

Upgrade.  The  improvement  or 
enhancement  of  an  FSD  for  the  purpose  of 
achieving  a  higher  qualification  level. 

End  Regulatory  Language  (14  CFR  Part  1 
and  §60.3) 


Begin  QPS  Requirements 

Airspeed — is  calibrated  airspeed  unless 
otherwise  specified  and  is  expressed  in  terms 
of  nautical  miles  per  hour  (knots). 

Altitude — is  pressure  altitude  (meters  or 
feet)  unless  specified  otherwise. 

Automatic  Testing — is  simulator  testing 
wherein  all  stimuli  are  under  computer 
control. 

Bank — is  the  helicopter  attitude  with 
respect  to  or  around  the  longitudinal  axis,  or 
roll  angle  (degrees). 

Breakout — is  the  force  required  at  the 
pilot's  primary  controls  to  achieve  initial 
movement  of  the  control  position. 


Closed  Loop  Testing — is  a  test  method  for 
which  the  input  stimuli  are  generated  by 
controllers  which  drive  the  simulator  to 
follow  a  pre-defined  target  response. 

Computer  Controlled  Helicopter — is  a 
helicopter  where  all  pilot  inputs  to  the 
control  surfaces  are  transferred  and  ^ 

augmented  by  computers. 

Control  Sweep — is  movement  of  the 
appropriate  pilot  controller  bom  neutral  to 
an  extreme  limit  in  one  direction  (Forward, 
Aft,  Right,  or  Left),  a  continuous  movement 
back  through  neutral  to  the  opposite  extreme 
position,  and  then  a  return  to  the  neutral 
position. 

Convertible  Flight  Simulator — is  a 
simulator  in  which  hardware  and  software 
can  be  changed  so  that  the  simulator  becomes 
a  replica  of  a  different  model,  usually  of  the 
same  type  helicopter.  The  same  simulator 
platform,  cockpit  shell,  motion  system,  visual 
system,  computers,  and  necessary  peripheral 
equipment  can  thus  be  used  in  more  than  one 
simulation. 

Critical  Engine  Parameter — is  the 
parameter  which  is  the  most  accurate 
measure  of  propulsive  force. 

Deadband — is  the  amount  of  movement  of 
the  input  for  a  system  for  which  there  is  no 
reaction  in  the  output  or  state  of  the  system 
observed. 

Distance — is  the  length  of  space  between 
two  points  and  is  expressed  in  terms  of 
nautical  miles  unless  specified  otherwise. 
.  Driven — is  a  test  mediod  where  the  input 
stimulus  or  variable  is  positioned  by 
automatic  means,  generally  a  computer 
input. 

Free  Response — is  the  response  of  the 
simulator  after  completion  of  a  control  input 
or  disturbance. 

Frozen — is  a  test  condition  where  one  or 
more  variables  are  held  constant  with  time. 

Fuel  used — is  the  amount  or  mass  of  fuel 
used  (kilograms  or  pounds). 

Ground  Effect — is  the  change  in 
aerodynamic  characteristics  due  to 
modification  of  the  air  flow  past  the  aircraft 
caused  by  the  proximity  of  the  earth's  surface 
to  the  helicopter. 

Hands  Off — is  a  test  maneuver  conducted 
or  completed  without  pilot  control  inputs. 

Hands  On — is  a  test  maneuver  conducted 
or  completed  with  pilot  control  inputs  as 
required. 

Heave — is  simulator  movement  with 
respect  to  or  along  the  vertical  axis. 

Height — is  the  height  above  ground  level 
(or  AGL)  expressed  in  meters  or  feet. 

Integrated  Testing — is  testing  of  the 
simulator  such  that  all  helicopter  system 
models  are  active  and  contribute 
appropriately  to  the  results  where  none  of  the 
models  used  are  substituted  with  models  or 
other  algorithms  intended  for  testing  only. 

Irreversible  Control  System — ^is  a  control 
system  in  which  movement  of  the  control 
surface  will  not  backdrive  the  pilot's  control 
in  the  cockpit. 

Locked — is  a  test  condition  where  one  or 
more  variables  are  held  constant  with  time. 

Manual  Testing — is  simulator  testing 
wherein  the  pilot  conducts  the  test  without 
computer  inputs  except  for  initial  setup  and 
all  modules  of  the  simulation  are  active. 

Medium — is  the  normal  operational  weight 
for  a  given  flight  segment. 
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Nominal — is  the  normal  operational 
weight,  configuration,  speed,  etc^  for  the 
flight  segment  specified. 

Non-Normal  Control — is  a  term  used  in 
reference  to  Computer  Controlled  Helicopters 
and  is  the  state  where  one  or  more  of  the 
intended  control,  augmentation,  or  protection 
functions  are  not  fully  working.  NOTE: 
Specific  terms  such  as  ALTERNATE, 
DIRECT.  SECONDARY,  BACKUP,  etc..  may 
be  used  to  define  an  actual  level  of 
degradation. 

Normal  Control — is  a  term  used  in 
reference  to  Computer  Controlled  Helicopters 
and  is  the  state  where  the  intended  control, 
augmentation,  and  protection  functions  are 
fully  working. 

Pitch — is  ti^e  helicopter  attitude  with 
respect  to  or  around  the  lateral  axis 
expressed  in  degrees. 

Power  Lever  Angle — is  the  angle  of  the 
pilot's  primary  engine  control  lever(s)  in  the 
cockpit.  This  may  also  be  referred  to  as  PLA, 
THROTTLE,  or  POWER  LEVER. 

Protection  Functions — are  systems 
functions  designed  to  protect  a  helicopter 
fit>m  exceeding  its  flight  maneuver 
limitations. 

Pulse  Input — is  a  step  input  to  a  control 
followed  by  an  immediate  return  to  the 
initial  position. 

Reversible  Control  System — is  a  control 
system  in  which  movement  of  the  control 
surface  will  backdrive  the  pilot's  control  in 
the  cockpit. 

Roll — is  the  helicopter  attitude  with 
respect  to  or  around  the  longitudinal  axis 
expressed  in  degrees. 

Sideslip — is  the  angular  difference  between 
the  helicopter  heading  and  the  direction  of 
movement  in  the  horizontal  plane. 

Simulation  Data — are  the  various  types  of 
data  used  by  the  simulator  manufacturer  and 
the  applicant  to  design,  manufacture,  and  test 
the  simulator. 

Simulator  Approval — ^is  the  extent  to 
which  a  simulator  may  be  used  by  a 
certificate  holder  as  authorized  by  the  FAA. 
It  takes  account  of  helicopter  to  simulator 
differences  and  the  training  ability  of  the 
organization. 

Simulator  Latency — is  the  additional  time 
beyond  that  of  the  response  time  of  the 
helicopter  due  to  the  response  of  the 
simulator. 

Snapshot — is  a  presentation  of  one  or  more 
variables  at  a  given  instant  of  time. 

Source  Data — are.  for  the  purpose  of  this 
document,  performance,  stability  and 
control,  and  other  necessary  test  parameters 
electrically  or  electronically  recorded  in  a 
helicopter  using  a  calibrated  data  acquisition 
system  of  sufficient  resolution  and  verified  as 
accurate  by  the  company  performing  the  test 
to  establish  a  reference  set  of  relevant 
parameters  to  which  like  simulator 
parameters  can  be  compared. 

Statement  of  Compliance  and  Capability 
(SOC) — is  a  declaration  that  specific 
requirements  have  been  met.  It  must  declare 
that  compliance  with  the  requirement  is 
achieved  and  explain  how  the  requirement  is 
met  (e.g.,  gear  modeling  approach,  coefficient 
of  friction  sources,  etc.).  It  must  also  describe 
the  capability  of  the  simulator  to  meet  the 
requirement  (e.g.,  computer  speed,  visual 


system  refresh  rate,  etc.).  In  doing  this,  the 
statement  must  provide  references  to  needed 
sources  of  information  for  showing 
compliance,  rationale  to  explain  how  the 
referenced  material  is  used,  mathematical 
equations  and  parameter  values  used,  and 
conclusions  reached. 

Step  Input — is  an  abrupt  control  input  held 
at  a  constant  value. 

Surge — is  simulator  movement  with 
respect  to  or  along  the  longitudinal  axis. 

Sway — is  simulator  movement  with  respect 
to  or  along  the  lateral  axis. 

Time  History — is  a  presentation  of  the 
change  of  a  variable  with  respect  to  time. 

Training  Program  Approval  Authority 
(TPAA) — is  the  person  who  exercises 
authority  on^half  of  the  Administrator  in 
approving  the  aircraft  flight  training  program 
for  the  appropriate  helicopter  in  which  the 
simulator  will  be  used.  This  person  is  the 
principal  operations  inspector  (POI)  for 
programs  approved  under  14CFR  parts  63, 
121, 125,  or  135;  or  the  training  center 
program  manager  (TCPM)  for  programs 
approved  under  part  141  or  142. 

"Transport  Delay  or  "Throughput" — is  the 
total  simulator  system  processing  time 
required  for  an  input  signal  frtim  a  pilot 
primary  flight  control  until  motion  system, 
visual  system,  or  instrument  response.  It  is 
the  overall  time  delay  incurred  from  signal 
input  until  output  response.  It  does  not 
include  the  characteristic  delay  of  the 
helicopter  simulated. 

Validation  Data — are  data  used  to 
determine  if  the  simulator  performance 
corresponds  to  that  of  the  helicopter. 

Validation  Test — is  a  test  by  which 
simulator  parameters  are  compared  to  the 
relevant  validation  data. 

Visual  System  Response  Time — is  the 
interval  ftY>m  a  control  input  to  the 
completion  of  the  visual  display  scan  of  the 
first  video  field  containing  the  resulting 
different  information. 

Yaw — is  helicopter  attitude  with  respect  to 
or  around  the  vertical  axis  expressed  in 
degrees. 

End  QPS  Requirements 


2.  Abbreviationa 


Begin  QPS  Requirements 

AFM — Approved  Flight  Manual. 

AGL — Above  Ground  Level  (meters  or  feet). 

AOA — Angle  of  Attack  (degree^). 

APD — Aircrew  Program  Designee. 

CCA — Computer  Controlled  Aircraft. 

cd/m  ^ — candela/meter  *,  3.4263  candela/m  * 

=  1  ft-Lambert. 
CFR — Code  of  Federal  Regulations. 
cm(s)— centimeter,  centimeters. 
daN— decaNewtons,  one  (1)  decaNewton  > 

2.27  pounds. 
deg(s) — degree,  degrees. 
DOF — Degrees-of-freedom 
EPR — Engine  Pressure  Ratio. 
FAA — Federal  Aviation  Administration 

(U.S.). 
ft— foot/feet,  1  foot  =  0.304801  meters. 
ft-Lambert — foot-Lambert,  1  ft-Lambert  = 

3.4263  candela/m  ^. 
fpm — feet  per  minute. 


g — Acceleration  due  to  Gravity  (meters  or 

feet/sec  ^ );  Ig  =  9.81  m/sec  ^  or  32.2  feet/ 

sec*. 
G/S— Glideslope. 
lATA — International  Airline  Transport 

Association. 
ICAO — International  Civil  Aviation 

Organization. 
ILS — Instrument  Landing  System. 
IQTG — International  Qualification  Test 

Guide, 
km — Kilometers  1  km  =  0.62137  Statute 

Miles. 
kPa— KiloPascal  (Kilo  Newton/Meters2).  1 

psi  =6.89476  kPa. 
Kts — Knots  calibrated  airspeed  unless 

otherwise  specified,  1  knot  s  0.5148  m/ 

sec  or  1 .689  ft/sec. 
Ib(s) — pound(s),  one  (1)  pound  =  0.44 

decaNewton. 
M,m— Meters,  1  Meter  =  3.28083  feet. 
Min(s) — Minute,  minutes. 
MLG — Main  Landing  Gear. 
Mpa — MegaPascals  (1  psi  =  6894.76  pascals), 
ms — millisecond(s). 
N— NORMAL  CONTROL  Used  in  reference 

to  Computer  Controlled  Aircraft. 
Nl — Low  Pressure  Rotor  revolutions  per 

minute,  expressed  in  percent  of 

maximum. 
N2 — High  Pressure  Rotor  revolutions  per 

minute,  expressed  in  percent  of 

maximum. 
N3 — High  Pressure  Rotor  revolutions  per 

minute,  expressed  in  percent  of 

maximum, 
nm— Nautical  Mile(s)  1  Nautical  Mile  =  6,080 

feet 
NN— NON-NORMAL  CONTROL  Used  in 

reference  to  Computer  Controlled 

Aircraft. 
NWA — ^Nosewheel  Angle  (degrees). 
PAPI — Precision  Approach  Path  Indicator 

System. 
Pf — Impact  or  Feel  Pressure,  often  expressed 

as  "q.". 
PLA — Power  Lever  Angle. 
PLF— Power  for  Level  Flight.  • 
psi — pounds  per  square  inch. 
QPS— Qualification  Performance  Standard. 
RAE — Royal  Aerospace  Establishment. 
R/C — Rate  of  Climb  (meters/sec  or  feet/min). 
R/D — Rate  of  Descent  (meters/sec  or  feet/ 

min). 
REIL — Runway  End  Identifier  Lights. 
RVR — Runway  Visual  Range  (meters  or  feet). 
s — second(s). 
sec(s) — second,  seconds, 
sm— Statute  Mile(s)  1  Statute  Mile  »  5.280 

feet. 
SOC — Statement  of  Compliance  and 

Capability. 
Tf— Total  time  of  the  flare  maneuver 

duration. 
Ti— Total  time  trom  initial  throttle  movement 

until  a  10%  response  of  a  critical  engine 

parameter. 
TIR — ^Type  Inspection  Report. 
T/O— Takeoff. 
Tt— Total  time  ftum  Ti  to  a  90%  increase  or 

decrease  in  the  power  level  specified. 
VASI — Visual  Approach  Slope  Indicator 

System. 
VGS — Visual  Ground  Segment. 
Vmc — Minimum  Control  Speed. 
Vmca — Minimum  Control  Speed  in  the  air. 
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Vmcg — Minimum  Control  Speed  on  the 

ground. 
Vmcl — Minimum  Control  Speed — Landing. 
Vmu — The  speed  at  which  the  last  main 

landing  gear  leaves  the  ground. 
Vr— Rotate  Speed. 
Vs — Stall  Speed  or  minimum  speed  in  the 

stall. 
WAT— Weight,  Altitude,  Temperatiu*. 

End  QPS  Requirements  11 


Attachment  5  to  Appendix  C  to  Part  60— 
Sample  Documents 

Begin  Information 

Table  of  Contents 

Title  of  Sample 

Figure  1.  Sample  Letter  of  Request 
Figure  2.  Sample  Qualification  Test  Guide 

Cover  Page 
Figure  3.  Sample  FTD  liiformation  Page 
Figure  4.  Sample  Statement  of  Qualification 
Figure  4A.  Sample  Statement  of 

Qualification;  Configuration  List 


Figure  4B.  Sample  Statement  of 

Qualification;  Qualified/Non-Qualified 

Tasks 
Figure  5.  Sample  Recurrent  Evaluation 

Requirements  Page 
Figure  6.  Sample  Request  for  Initial,  Upgrade, 

or  Reinstatement  Evaluation  Date 
Figure  7.  Sample  MQTG  Index  of  Effective 

FSD  Directives 

End  Information 
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Attachment  5  to  Appendix  C  to  Part  60— 
Figure  1  -  Sample  Letter  of  Request 


INFORMATION 


Date 

Name.  POI, 

FAA  FSDO 

Address 
City.  State,  Zip 

Dear  Mr./Ms. 


(Certificate  Holder) 


(Sponsor's  name) 


requests  evaluation  of  our  (type) 


simulator  for  Levei 


qualification.  The  (name) 


simulator  with  (name) 


helicopter 


_visual  system  is  fully  defined  on  page 


of  the  accompanying  qualification 

test  guide  (QTG).  We  have  completed  tests  of  the  simulator  and  confirm  that  it  meets  all  applicable 
requirements  of  Title  14  of  the  Code  of  Federal  Regulation  (14  CFR)  part  60  and  the  requirements  of  the 
Helicopter  Flight  Simulator  (Qualification  Performance  Standards  (QPS).  Appropriate  hardware  and 
software  configuration  control  procedures  have  been  established. 


[and  (name)_ 


],  who  is(are)  qualified  on 


Our  pilot(s)  (name) 

(type) helicopter,  has(have)  assessed  the  simulator  and  found  that  it  conforms  to  the  (sponsor 

name) (type) helicopter  cockpit  configuration  and  that  the  simulated 

systems  and  subsystems  have  been  evaluated  and  found  to  function  equivalently  to  those  in  the  helicopter. 
The  above  named  pilot(s)  has(have)  found  that  the  simulator  represents  the  respective  helicopter  in 
accordance  with  the  attached  Configuration  List.  He/She(They)  has(have)  also  subjectively  assessed  the 
performance  and  flying  qualities  of  the  simulator  and  state  that  it  represents  the  helicopter.  He/She(They) 
has(have)  not  subjectively  tested  the  simulator  for  those  tasks  on  the  attached  Restrictions-to-()ualification 
list  and  we  do  not  seek  qualification  in  these  areas. 

(Added  comments  as  desired.) 

Sincerely, 

(Signature  of  Appropriate  Person) 
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Figure  2  -  Sample  Qualification  Test  Guide  Cover  Page 


INFORMATION 


SPONSOR  NAME 


SPONSOR  ADDRESS 


FAA  QUALIFICATION  TEST  GUIDE 

(SPECIFIC  HELICOPTER  MODEL) 

(  for  example  ) 

(  Vertiflite  AB-320  ) 


(Simulator  Identification  Including  Manufacturer,  Serial  Number,  Visual  System  Used) 

(Simulator  Level) 

(Qualification  Performance  Standard  Used) 

(Simulator  Location) 


FAA  Initial  Evaluation 


Date: 


(Sponsor) 


Date: 


Date: 


Manager.  National 
Simulator  Program,  FAA 
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Attachment  5  to  Appendix  C  to  Part  60 — 
Figure  3  -  Sample  FTD  Information  Page 


INFORMATION 


SPONSOR  NAME 

SPONSOR  SIMULATOR  CODE:                           AB-320  #  1 

HELICOPTER  MODEL: 

Vertiflite  AB-320 

AERODYNAMIC  DATA  REVISION: 

AB.320,  CPX-8D.  January  1 988 

ENGINE  MODEL(S)  AND  REVISION: 

CPX-8D:  RPT-6.  January  1988 
DRQ-4002,  RPT-3,  April  1991 

FLIGHT  CONTROLS  DATA  REVISION: 

AB-320MMM:  May  1988 

FLIGHT  MANAGEMENT  SYSTEM: 

Berry  XP 

SIMULATOR  MODEL  AND 
MANUFACTURER: 

VTF-320.  Tinker  Simulators,  Inc. 

DATE  OF  SIMULATOR  MANUFACTURE: 

1988 

SIMULATOR  COMPUTER: 

CIA 

VISUAL  SYSTEM  MODEL, 
MANUFACTURER,  and  DISPLAY  TYPE: 

ClearView.  Inc.  "Real  World  H6;" 
Projected  Visual  System 

VISUAL  SYSTEM  COMPUTER: 

LMB-H6 

MOTION  SYSTEM: 

Tinker 
6DOF 

Note  to  Figvire  3:  Infonnation  in  Figure  3 
must  be  updated  and  kept  current  with  any 
modifications  or  changes  made  to  the  FTD 


and  reflected  on  the  log  of  revisions  and  the 
list  of  effective  pages. 
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Figure  4  -  Sample  Statement  of  Qualification 


Federal  Aviation  Administration 
National  Simulator  Program 


r/?»N 


Statement 

of 

Qualification 

This  is  to  certify  that  representatives  of  the 

National  Simulator  Program 

Completed  an  evaluation  of  the 

Go-Fast  Training  Center 
Vertiflite  AB-320  Flight  Simulator 

FAA  Identification  Number  888 

And  found  it  to  meet  the  standards  set  forth 

In  the  Qualification  Performance  Standards 

For  a  simulator  at 

Level  C 


(date) 


fortheNSPM 

Subject  to  the  attached 
Configuration  List  and  Restrictions 
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Attachment  5  to  Appendix  C  to  Part  60 — 
Figure  4A  -  Sample  Statement  of  Qualification;  Configuration. List 


INFORMATION 

STATEMENT  of  QUALIFICATION 

CONFIGURATION  LIST 

Go-Fast  Training  Center   Vertifiite  AB-320  -  Level  C  -  FAA  ID#  888 


Configuration 

Date  Qualified 

Helicopter  Model: 

AB-320 

Julv  12.  1988 

Engine  Model(s)  and 
Revision:... 

□  CPX-8D.  RPT-6 

n  DRO-4002.  RPT-3 

July  12.  1988 
April  1.  1991 

Flight  Management 
System: 

Berry  XP 

July  12.  1988 

Visual  System  /  Manufacturer: 

n  CRT  Installation' 

Real  World  H6.  Clear  View,  Inc. 

July  12.  1988 

n  Projected  System: 

210"  Horizontal  Viewing  Angle 

Flight  Instruments: 

n  Electro-Mechanical: 

□  Display  (CRT,  LCD,  etc.). 
n  Combination 

□  Heads-Up  Display 


Flight  Director: 

n  Single  Cue 

n  Dual  Cue 

n  None 


Engine  Instruments: 

D  Electro-Mechanical 

O  Display  (CRT,  LCD,  etc.). 
n  Combination 


Navigation  Typc(s): 

n  ADF 

n  VOR/ILS..... 

O  GPS 

□  INS 

O  IRS 


Weather  Radar: 


TCAS 


ACARS 


Sperry. 


Jones  Industries.  Inc. 


July  12.  1988 


July  12,  1988 


July  12,  1988 


July  12.  1988 
July  12.  1988 
July  12.  1988 


July  12,  1988 
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Attachment  5  to  Appendix  C  to  Part  60 — 
Figure  4B  -  Sample  Statement  of  Qualification;  Qualified/Non-Qualificd  Tasks 


INFORMATION 


STATEMENT  of  QUALIFICATION 

Qualified/Non-Qualiried  Tasks 

Go-Fast  Training  Center 

Vertinite  AB-320  -  Level  C  -  FAA  ip#  888 


The  following  are  those  items  listed  m  the  Helicopter  Flight  Simulator  Qualification  Performance 
Standards  (OPS).  FAA-S-120-63.  dated  (May  I.  2001))  Appendix  i,  Suhjective  Tests,  indicating  what  tasks 
and  <;\stems''are  qualified  (Q)  and  what  tasks  and  svstems  are  not  qualified  (NQ). 

NQ 

Q 

TASK 

NQ 

Q 

TASK 

A.  Preparation  for  flight 

X 

(e)  Stability  system  failure. 

X 

1 .  Preflight. 

X 

(0  Directional  control  malfunction. 

2.  APU/Engine  start. 

X 

(g)  Other. 

X 

(a)  Normal  start  procedure. 

' 

D.  TraashitkNial  Flight. 

X 

(b)  Alternate  start  procedure. 

X 

1 .  Forward. 

X 

(c)  Abnormal  start/shutdown. 

X 

2.  Sideward. 

X 

(d)  Rotor  engagement. 

X 

3.  Rearward. 

X 

(e)  System  checks. 

E.  Takeoff. 

X 

(0  Other. 

X 

l.Dav. 

B.  GroandTaxi. 

X 

2.  Dusk  (Twilight). 

X 

1 .  Power  required  to  taxi. 

X 

3.tJight. 

X 

2.  Brake  effectiveness. 

4.  Normal. 

X 

3.  Ground  handling. 

X 

(a)  From  ground. 

X 

4.  Abnormal/emer.  procedures. 

(b)  From  hover. 

X 

5.  Brake  system  failure. 

X 

(l)CatA 

X 

6.  Ground  resonance. 

X 

(2).Cat  B 

X 

7.  Other. 

X 

(c)  Running. 

C.  Hover 

X 

(d)  Crosswind/tailwind. 

X 

l.Takeofftoahover. 

X 

(e)  Maximum  performance. 

2.  Instrument  response. 

X 

(0  Instrument. 

X 

(a)  Engine  instruments. 

X 

(g)  Confmed  area. 

X 

(b)  Flight  instruments. 

X 

(h)  Pinnacle/platform. 

X 

3.  Hovering  turns. 

X 

(i)  Slope. 

, 

4.  Hover  power  checks. 

X 

(j)  External  load  operations. 

X 

(a)  In  ground  effect. 

5.  Abnormal/Emergency. 

X 

(b)  Out  of  ground  effect. 

(a)  Takeoff,  engine  fail  prior  to  DCP. 

X 

5.  Crosswind/tailwind  hover. 

X 

(l)CatA 

6.  Abnormal/emer.  procedures. 

X 

(2)  Cat  B 

X 

(a)  Engine  failure. 

(b)  Rejected  takeoff. 

X 

(b)  Hovering  autorotation. 

X 

(1)  Over  land. 

X 

(c)  Fuel  governing  system  failure. 

X 

(2)  Over  water. 

X 

(d)  Settling  with  power. 

X 

(c)  Other. 

Initials 


Date 


Continued  Next  Page  -" 
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NQ 

Q 

TASK(Con*t) 

NQ 

^ 

TASK(Con*t) 

F.  Climb. 

X 

(5)  SDF. 

X 

1.  Normal. 

X 

(6)  ASR. 

X 

2.  Obstacle  clearance. 

X 

(7)  Circling. 

X 

3.  Vertical. 

X 

(8)  Helicopter  only. 

X 

4.  Engine  inoperative. 

X 

(9)  Other. 

X 

5  Other. 

(d)  Missed  approach. 

G.  Cruise. 

X 

( 1 )  All  engines  operating. 

X 

.1 .  Performance. 

X 

(2)  Engine  inoperative. 

X 

2.  Flying  qualities. 

2.  Precision. 

3.  Turns. 

X 

(a)  All  engines  operating. 

X 

(a)  Timed. 

X 

(b)  Engine  inoperative. 

X 

(b)  Normal. 

(c)  Approach  procedures: 

X 

(c)  Steep. 

X 

(l)PAR 

X 

4.  Accelerations/Decelerations. 

X 

(2)  MLS 

X 

5.  High  speed  vibrations. 

(3)ILS 

X 

6.  External  load  operations. 

X 

(i)  Manual/raw  data. 

7.  Abnormal/emergency 

X 

(ii)  Flight  director  only. 

X 

(a)  Engine  fire. 

X 

(iii)  Autopilot  coupled. 

X 

(b)  Engine  failure. 

X 

(iv)Catl 

X 

(c)  Inflight  shutdown/restart. 

X 

(V)  Cat  11 

X 

(d)  Fuel  governing  system  fail. 

(d)  Missed  approach. 

X 

(e)  Direction  control  malfunction. 

X 

( I )  All  engines  operating. 

X 

(0  Hydraulic  failure. 

X 

(2)  Engine  inoperative. 

X 

(g)  Stability  system  failure. 

(3)  Visual. 

- 

X 

(h)  Rotor  vibrations. 

X 

(i)  Normal. 

X 

(i)  Other. 

X 

(ii)  Steep. 

H.  Descent 

X 

(iii)  Shallow. 

X 

1 .  Normal. 

X 

(iv)  Cat  A  profile. 

X 

2.  Maximum  rate. 

X 

(V)  Cat  B  profile. 

3.  Autorotative. 

X 

(vi)  Visual  segment  from  ILS. 

X 

(a)  Straight  in. 

X 

(vii)  Visual  segment  from  circle. 

X 

(b)  Turn. 

(vii)  Abnormal/emergency 

X 

4.  Other. 

X 

A.  Directional  control  failure. 

I.  Approach. 

X 

B.  Hydraulic  failure. 

1 .  Non-precision. 

X 

C.  Fuel  governing  system  failure. 

X 

(a)  All  engines  operating. 

X 

D.  Autorotation. 

X 

(b)  Engine  inoperative. 

X 

E.  Stability  system  failure. 

(c)  Approach  procedures: 

X 

F.  Other. 

X 

(l)NDB 

J.  Laadiug 

X 

(2)  VOR 

1.  Normal. 

X 

(3)RNAV 

X 

(a)  From  a  hover. 

X 

(4)  TACAN 

X 

(b)  Running. 

Initials 


Date 


--  Continued  Next  Page  ~ 
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NQ 

Q 

TASK(CoB*t) 

NQ 

Q 

TASK(Con*t) 

X 

(c)  Pinnacle/platform. 

L.  Engine  Shutdown  /  Parldag 

X 

(d)  Confined  area. 

X 

1 .  Engine  and  systems  operations. 

X 

(e)  Slope. 

X 

2.  Parking  brake  operation. 

X 

(f)  Crosswind/tailwind. 

X 

3.  Rotor  brake  operation. 

2.  Abnormal/emergency 

X 

4.  Abnormal/emergency. 

X 

(a)  From  autorotation. 

X 

(b)  Engine  inoperative. 

X 

(c)  Directional  control  failure. 

X 

(d)  Hvdraulic  failure. 

X 

Ce)  Stabilit>'  system  failure. 

- 

X 

(0  Other. 

K.  Any  Flight  Phase. 

1 .  Helicopter  systems  operation. 

X 

(a)  Air  conditioning. 

X 

(b)  Anti-icing/deicing. 

X 

(c)  Auxiliary  power  plant. 

. 

X 

(d)  Communications. 

X 

(e)  Electrical. 

- 

X 

(0  Fire  detection/supression. 

X 

(g)  Flight  controls. 

X 

(h)  Fuel  and  oil. 

X 

(i)  Hydraulic. 

— 

X 

(j)  Landing  gear. 

X 

(k)  Oxygen. 

X 

(1)  Pneumatic. 

X 

(m)  Powerplant. 

X 

(n)  Flight  control  computers. 

X 

(o)  Stability/control  augmentation. 

X 

(p)  Other. 

2.  Flight  management/guidance. 

X 

(a)  Airborne  radar. 

X 

(b)  Automatic  landing  aids. 

X 

(c)  Autopilot. 

X 

(d)TCAS 

X 

(e)  Flight  data  displays. 

X 

(f)  Flight  management  computer. 

X 

(g)  Head-up  displays. 

X 

(h)  Navigation  systems. 

X 

(i)  Other. 

^ 

' 

Initials 


Date 


-  Continued  Next  Page 
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NQ 

Q 

SIMULATOR  SYSTEM 

NQ 

Q 

SIMULATOR  SYSTEM 

A.  Inst.  Ops.  Station  (lOS). 

B.  SouMlCMitrob. 

X 

1 .  Power  switch(es). 

X 

--  On /off /rheostat 

2.  Airplane  conditions. 

C.  Motfon/Cont.  Load.  System. 

X 

(a)  GW.  CG,  Fuel  weight  etc. 

X 

1.  On /off /emergency  stop. 

X 

(b)  Airplane  systems  status. 

X 

2.  Crosstalk 

X 

(c)  Ground  crew  functions 

X 

3.  Smoothness 

X 

(d)  Other. 

D.  Observer  Stations. 

3.  Airports. 

X 

1.  Position. 

X 

(a)  Number  and  selection. 

X 

(b)  Runway  selection. 

X 

(c)  Runway  surface  condition 

X 

(d)  Preset  positions 

X 

(e)  Lighting  controls. 

X 

(0  Other. 

4.  Environmental  controls. 

X 

(a)  Clouds  (base  and  tops). 

X 

(b)  Visibility 

X 

(c)  Runway  visual  range 

\ 

X 

(d)  Temperature. 

X 

(e)  Climate  conditions 

X 

(0  Wind  speed  and  direction. 

X 

(g)  Wtndshear. 

X 

(h)  Other. 

5.  Airplane  system  malfunctions. 

X 

(a)  Insertion  /  deletion. 

X 

(b)  Problem  clear. 

X 

(c)  Other 

6.  Locks,  freezes,  repositioning. 

X 

(a)  Problem  freeze  /  release. 

X 

(b)  Position  freeze  /  release. 

X 

(c)  Repositioning 

X 

(d)  Ground  speed  control 

X 

(e)  Other 

X 

7.  Remote  lOS. 

X 

8.  Other. 

, 

Initials 


Date 


End 


/ 
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Attachment  5  to  Appendix  C  to  Part  60 — 
Figure  5  -  Sample  Recurrent  Evaluation  Requirements  Page 


INFORMATION 


Recurrent  Evaluation  Requirements 
Completed  at  conclusion  of  Initial  Evaluation 


Recurrent  Evaluations  to  be  conducted  each 

(fill  in) months 

Allotting hours  of  FTD  time. 


Signed: 

NSPM  /  Evaluation  Team  Leader 


Revision: 

Based  on  (enter  reasoning): 


Recurrent  Evaluations  are  to  be  conducted  each 
(fill  in)_  months.  Allotting hours. 

i                                              ■       ■ 
Signed: 

NSPM  Evaluation  Team  Leader 


Revision: 

Based  on  (enter  reasoning): 


Recurrent  Evaluations  are  to  be  conducted  each 


(fill  in)_  months.  Allotting 


hours. 


Signed: 


NSPM  Evaluation  Team  Leader 


(Repeat  as  Necessary) 


Recurrent  evaluations  are  due  as  follows: 

(month)  _  and     (month)   and     (month) 
(enter  or  strike  out.  as  appropriate) 


Date 


Recurrent  evaluations  are  due  as  follows: 

(month)_  and     (month)  and     (month) 
(enter  or  strike  out,  as  appropriate) 


Date 


Recurrent  evaluations  are  due  as  follows: 

(month) and     (month),  and     (month) 

(enter  or  strike  out,  as  appropriate) 


Date 
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Figure  6  -  Sample  Request  for  Initial,  Upgrade,  or  Reinstatement  Evaluation  Date 

INFORMATION 


Mr.  Edward  Cook 

Manager,  National  Simulator  Program 
Federal  Aviation  Administration 
P.O.  Box  20636  (AFS-205) 
Atlanta.  GA  30320 

Dear  Mr.  Cook: 


RE:  Request  for  Initial  [Upgrade  /  Reinstatement]  Evaluation  Date 

This  is  to  advise  you  of  our  intent  to  request  an  evaluation  of  our  (Aircraft  Type/Level)  Simulator  located  in 
(City/State)  at  the  (Facility)on  (proposed  evaluation  date).  [The  proposed  evaluation  date  shall  not  be  more 
than  1 80  days  following  the  date  of  this  letter.]  This  simulator  [has  /  has  not]  been  previously  qualified  by  the 
FAA  [and  had  been  issued  FAA  identification  number  XXX].  [The  history  of  this  simulator  is  as  follows: 
_1 

We  agree  to  provide  a  Qualification  Test  Guide  (QTG)  to  your  staff  not  later  than  45  days  prior  to  the 
proposed  evaluation  date  (if  tests  not  run  at  training  site,  an  additional  "1/3  on-site"  tests  must  be  provided  not 
later  than  14  days  prior  the  proposed  evaluation  date).  If  we  are  unable  to  meet  the  above  date  for  the 
evaluation,  this  may  result  in  a  significant  delay,  perhaps  45  days  or  mdre,  in  rescheduling  and  completing  the 
evaluation. 

[Added  comments  from  Operator/Sponsor,  if  any] 

Please  contact  (Name  and  Telephone  Number  of  Sponsor's  Contact)  to  confirm  the  date  for  this  initial 
evaluation.  We  understand  a  member  of  your  National  Simulator  Program  staff  will  respond  to  this  request 
within  14  days. 

A  copy  of  this  letter  of  intent  has  been  provided  to  our  Principal  Operations  Inspector  (POI)  and/or  Training 
Center  Program  Manager  (TCPM). 

Sincerely, 

(Signature) 

Acknowledgement:  ^ 

We  concur  with  your  proposed  dates. 

The  date  requested  is  not  available,  however,  we  propose  the  following  date: 

Please  provide  us  with  the  following  information: 


Scheduler.  National  Simulator  Program 


Date 
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Figure  7  -  Sample  MQTG  Index  of  Effective  FSD  Directives 


INFORMATION 


Index  of  Effective  FSD  Directives 
Filed  in  this  Section 


Notiflcation 
Number 


Received  From: 
(TPAVNSPM) 


Date  of 
Notincation 


Date  of  Modification 
Completion 


BILUNG  CODE  4910-19-C 

Attachment  6  to  Appendix  C  to  Part  60 — 
Record  of  FSD  Directives 


Begin  QPg  Requirements 

When  the  FAA  determines  that 
modification  of  an  FTD  is  necessary  for  safety 
reasons,  all  affected  FTDs  must  be  modified 
accordingly,  regardless  of  the  original 
qualification  standards  applicable  to  any 
specific  FTD. 

a.  A  copy  of  the  notification  to  the  sponsor 
from  the  TPAA  or  NSPM  that  a  modification 
is  necessary  will  be  filed  in  and  maintained 
as  part  of  this  appendix. 

b.The  effective  FSD  Directives,  including 
the  date  of  the  directive,  the  direction  to 
make  these  changes,  and  the  date  of 
completion  of  any  resulting  modification 
must  be  maintained  in  a  separate  section  of 
the  MQTG  and  index  accordingly.  The 
MQTG  must  also  be  updated  to  include  the 
information  described  in  §  60.15(b)(4)  as  may 
be  appropriate  as  a  result  of  the  FSD 
Directive.  See  Appendix  5  for  a  sample  Index 
of  Effective  FSD  Directives. 


End  QPS  Requirements 


Appendix  D  to  Part  60— Qualification 
Peifuimancc  Standards  for  Helicopter  Flight 
Training  Devices 

This  appendix  establishes  the  standards  for 
Helicopter  Flight  Training  E)evice  (FTD) 


evaluation  and  qualification  at  one  of  the 
established  levels.  The  Flight  Standards 
Service,  National  Simulator  Program  (NSP) 
staff,  under  the  direction  of  the  NSP  Manager 
(NSPM),  is  responsible  for  the  development, 
application,  and  interpretation  of  the 
standards  contained  within  this  appendix. 
The  procedures  and  criteria  specified  in 
this  document  will  be  used  by  the  NSPM,  or 
a  person  or  persons  assigned  by  the  NSPM 
(e.g.,  FAA  pilots  and/or  FAA  aeronautical 
engineers,  assigned  to  and  trained  under  the 
direction  of  the  NSP — referred  to  as  NSP 
pilots  or  NSP  engineers,  other  FAA 
personnel,  etc.)  when  conducting  helicopter 
FTD  evaluations. 

Table  of  Contents 

1.  Introduction. 

2.  Definitions. 

3.  Related  Reading  References. 

4.  Background  [Reserved] 

5.  Quality  Assurance  Program. 

6.  Sponsor  Qualification  Requirements. 

7.  Additional  Responsibilities  of  the  Sponsor. 

8.  FTD  Use. 

9.  FTD  Objective  Data  Requirements. 

10.  Special  Equipment  and  Personnel 

Requirements  for  Qualification  of  the 
FTD. 

11.  Initial  (and  Upgrade)  Qualification 

Requirements. 

12.  Additional  Qualifications  for  a  Currently 

Qualified  FTD. 

13.  Previously  Qualified  FTDs. 


Continue  as  Necessary. 


14.  Inspection,  Maintenance,  and  Recurrent 

Evaluation  Requirements. 

15.  Logging  FTD  Discrepancies. 

16.  (Reserved] 

17.  Modifications  to  FTDs. 

18.  Operations  with  Missing,  Malfunctioning, 

or  Inoperative  Components. 

19.  Automatic  Loss  of  Qualification  and 

Procedures  for  Restoration  of 
Qualification. 

20.  Other  Losses  of  Qualification  and 

Procedures  for  Restoration  of 
Qualification. 

21.  Recordkeeping  and  Reporting. 

22.  Applications,  Logbooks,  Reports,  and 

Records:  Fraud,  Fdsification,  or 
Incorrect  Statements. 

23.  [Reserved] 

24.  [Reserved] 

25.  [Reserved] 

Attachment  1  to  Appendix  D  to  Part  60 — 

General  FTD  Requirements. 
Attachment  2  to  Appendix  D  to  Part  60 — 

Flight  Training  Device  (FTD)  Objective 

Tests. 
Attachment  3  to  Appendix  D  to  Part  60— FTD 

Subjective  Tests. 
Attachment  4  to  Appendix  D  to  Part  60 — 

Definitions  and  Abbreviations. 
Attachment  5  to  Appendix  D  to  Part  60 — 

Sampl^  Documents. 
Attachment  6  to  Appendix  D  to  Part  60 — 

Record  of  FSD  Directives. 
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1.  Introduction 

a.  This  appendix  contains  background 
information  as  well  as  information  that  is 
either  directive  or  guiding  in  nature. 
Information  considered  directive  is  described 
in  this  document  in  terms  such  as  "will," 
"shall."  and  "must,"  and  means  that  the 
actions  are  mandatory.  Guidance  information 
is  described  in  terms  such  as  "should,"  or 
"may,"  and  indicate  actions  that  are 
desirable,  permissive,  or  not  mandatory  and 
provide  for  flexibility. 

b.  To  assist  the  reader  in  determining  what 
areas  are  directive  or  required  and  what  areas 
are  guiding  or  permissive — 

(1)  The  text  in  this  appendix  is  contained 
within  sections,  separated  by  horizontal 
lines;  headings  associated  with  these 
horizontal  lines  will  indicated  that  a 
particular  section  begins  or  ends.  All  of  the 
text  falls  into  one  of  three  sections:  a  direct 
quote  or  a  paraphrasing  of  the  Part  60  rule 
language;  additional  requirements  that  are 
also  regulatory  but  are  found  only  in  this 
appendix;  and  advisory  or  informative 
material. 

(2)  The  text  presented  between  horizontal 
lines  beginning  with  the  heading  "Begin  Rule 
Language"  and  ending  with  the  heading 
"End  Rule  Language,"  is  a  direct  quote  or  is 
paraphrased  from  Part  60  of  the  regulations. 
For  example:  the  rule  uses  the  terms  "flight 
simulation  device  (FSD)"  and  "aircraft;" 
however,  in  this  appendix  the  rule  is 
paraphrased  and  the  term  "simulator"  is 
used  instead  of  FSD,  and  "airplane"  is  used 
instead  of  aircraft.  Additionally,  the  rule  uses 
the  terms  "this  part"  and  "appropriate  QPS;" 
however,  in  this  appendix  the  rule  is 
paraphrased  and  the  terms  "Part  60"  and 
"this  appendix,"  respectively,  are  used 
instead.  (Definitions  are  not  paraphrased  or 
modified  in  any  way.)  For  ease  of  referral,  the 
Part  60  reference  is  noted  at  the  beginning 
and  the  end  of  the  bordered  area. 

(3)  The  text  presented  between  horizontal 
lines  beginning  with  the  heading  "Begin  QPS 
Requirements"  and  ending  with  the  heading 
"End  QPS  Requirements,"  is  also  regulatory 
but  is  found  only  in  this  appendix. 

(4)  The  text  presented  between  horizontal 
lines  beginning  with  the  heading  "Begin 
Information"  and  ending  with  the  heading 
"End  Information,"  is  advisory  or 
informative. 

5.  The  tables  in  this  appendix  have  rows 
across  the  top  of  each  table — 

(a)  The  data  presented  in  columns  under 
the  heading  "QPS  REQUIREMENTS"  is 
regulatory  but  is  found  only  in  this  appendix. 

(b)  The  data  presented  in  columns  under 
the  heading  "INFORMATION"  is  advisory  or 
informative. 

Important  Note:  While  this  appendix 
contains  quotes  and  paraphrasing  directly 
from  the  mie,  the  reader  is  cautioned  not  to 
rely  solely  on  this  appendix  for  regulatory 
requirements  regarding  flight  simulators.  For 
regulatory  references  for  airplane  flight 
simulators,  the  reader  is  referred  to 
paragraphs  3.  a  through  h  of  this  appendix. 

c.  Questions  regarding  the  contents  of  this 
publication  should  be  sent  to:  U.S. 
Department  of  Transportation,  Federal 
Aviation  Administration,  Flight  Standards 
Service,  National  Simulator  Program  Staff, 


AFS-205,  PO  Box  20636,  AtlanU,  Georgia. 
30320.  Telephone  contact  numbers  are: 
phone,  404-305-6100;  fax,  404-305-6118. 
The  National  Simulator  Program  Internet 
Web  Site  address  is:  www.faa.gov/nsp.  On 
this  Web  Site  you  will  find  an  NSP  personnel 
list  with  contact  information,  a  list  of 
qualified  flight  simulation  devices,  advisory 
circulars,  a  description  of  the  qualification 
process,  NSP  policy,  and  an  NSP  "In-Works" 
section.  Also  linked  from  this  site  are 
additional  information  sources,  handbook 
bulletins,  ft^uently  asked  questions,  a 
listing  and  text  of  the  Federal  Aviation 
Regulations,  Flight  Standards  Inspector's 
handbooks,  and  other  FAA  links. 

d.  The  NSPM  encourages  the  use  of 
electronic  media  for  communication  and  the 
gathering,  storage,  presentation,  or 
transmission  of  any  record,  report,  request, 
test,  or  statement  required  by  this  QPS 
provided  the  media  used  has  adequate 
provision  for  security  and  is  acceptable  to  the 
NSPM.The  NSPM  recommends  inquiries  on 
system  compatibility  prior  to  any  such 
activity.  Minimum  System  requirements  may 
be  found  on  the  NSP  Web  Site. 

End  Information 


2.  Definitions 

See  Attachment  4  of  this  appendix  for  a  list 
of  definitions  and  abbreviations.  Attachment 
4  of  this  appendix  contains  definitions 
directly  quoted  from  Part  1  or  Part  60, 
contained  within  a  bordered  area  with  Red- 
colored  left  hand  columns,  indicating  they 
are  quoted  from  14  CFR  Part  1  or  Part  60  and 
are  regulatory.  Additional  definitions  and 
abbreviations  used  in  reading  and 
understanding  this  document  are  contained 
within  bordered  areas  with  Blue-colored  left 
hand  columns,  indicating  they  are  also 
regulatory  but  appear  only  within  this 
document.  For  purposes  of  accuracy,  the 
definitions  listed  are  directly  quoted,  and  are 
not  paraphrased. 

End  Information 


3.  Related  Reading  References. 

Begin  Information 

a.  14  CFR  part  60     • 

b.  14  CFR  part  61. 

c.  14  CFR  part  63. 

d.  14  CFR  part  121. 

e.  14  CFR  part  125 

f.  14  CFR  part  135. 

g.  14  CFR  part  141 
h.  14  CFR  part  142 

i.  Advisory  Circular  (AC)  120-28C,  Criteria 
for  Approval  of  Category  III  Landing 
Weather  Minima. 

j.  AC  120-29,  Criteria  for  Approving  Category 
I  and  Category  II  Landing  Minima  for 
part  121  operators. 

k.  AC  120-35B,  Line  Operational 

Simulations:  Line-Oriented  Flight 
Training,  Special  Ptupose  Operational 
Training,  Line  Operational  Evaluation. 


1.  AC  120—41,  Criteria  for  Operational 

Approval  of  Airborne  Wind  Shear 

Alerting  and  Flight  Guidance  Systems, 
m.  AC  120-57A.  Surface  Movement 

Guidance  and  Control  System  (SMGS). 
n.  AC  150/5300-13,  Airport  Design, 
o.  AC  150/5340-lG,  Standards  for  Airport 

Markings, 
p.  AC  15Q/5340-4C,  Installation  Details  for 

Runway  Centerline  Touchdown  Zone 

Lighting  Systems, 
q.  AC  150/5340-19.  Taxiway  Centerline 

Lighting  System, 
r.  AC  150/5340-24,  Runway  and  Taxiway 

Edge  Lighting  System. 
s.  AC  150/5345-28D.  Precision  Approach 

Path  Indicator  (PAPI)  Systems 
t.  International  Air  Transport  Association 

document,  "Flight  Simulator  Design  and 

Performance  Data  Requirements,"  Fifth 

Edition  (1996). 
u.  AC  29-2B,  Flight  Test  Guide  for 

Certification  of  Transport  Category 

Rotorcraft. 
v.  AC  27-lA,  Flight  Test  Guide  for 

Certification  of  Normal  Category 

Rotorcraft. 
X.  International  Civil  Aviation  Organization 

(ICAO)  Manual  of  Criteria  for  the 

Qualification  of  Flight  Simulators,  First 

Edition,  1994  Doc  9625-AN/938. 
y.  Airplane  Flight  Simulator  Evaluation 

Handbook,  Volume  I  (Februarv.  1995) 

and  Volume  II  (July,  1996),  The  Royal 

Aeronautical  Society,  London,  UK. 
z.  FAA  Publication  FAA-S-8081  series 
(Practical  Test  Standards  for  Airline 
Transport  Pilot  Certificate,  Type  Ratings, 
Commercial  Pilot,  and  Instrument  Ratings). 

End  Information 


4.  Background  (Reserved] 

5.  Quality  Aaniranoe  Pragram 

Begin  Rule  Language  (§60.5) 

a.  After  [date  6  months  after  the  effective 
date  of  the  final  rule],  no  sponsor  may  use 
or  allow  the  use  of  or  offer  the  use  of  an  FTD 
for  flightcrew  member  training  or  for 
obtaining  flight  experience  to  meet  any 
requirement  of  this  chapter  unless  the 
sponsor  has  established  and  follows  a  quality 
assurance  (QA)  program,  acceptable  to  the 
NSPM,  for  the  continuing  surveillance  and 
analysis  of  the  sponsor's  performance  and 
effectiveness  in  providing  a  satisfactory  FTD 
for  use  on  a  regular  basis  as  described  in  the 
appropriate  QPS. 

b.  Tne  QA  program  must  provide  a  process 
for  identifying  deficiencies  in  the  program 
and  for  documenting  how  the  program  will 
be  changed  to  address  these  deficiencies. 

c.  Whenever  the  NSPM  finds  that  the  QA 
program  does  not  adequately  address  the 
procedures  necessary  to  meet  the 
requirements  of  this  part,  the  sponsor  must, 
after  notification  by  the  NSPM.  change  the 
program  so  the  procedures  meet  the 
requirements  of  this  part. 

d.  Each  sponsor  of  an  FTD  must  identify 
to  the  NSPM  and  to  the  TPAA,  by  name,  one 
individual,  who  is  an  employee  of  the 


60478  Federal  Register /Vol.  67,  No.  186  /  Wednesday,  September  25,  2002 /Proposed  Rules 


Federal  Register /Vol.  67,  No.  186 /Wednesday,  September  25.  2002 /Proposed  Rules  60479 


VOL 


67 


ISS 

1 

8 
6 


25 


i!002 


sponsor,  to  be  the  management  representative 
(MR)  and  the  primary  contact  point  for  all 
matters  between  the  sponsor  and  the  FAA 
regarding  the  qualification  of  that  FTD  as 
provided  for  in  this  part. 

End  Rule  Language  (§  60.5) 


Begin  QPS  Requirements 

e.  The  Director  of  Operations  for  a  Part  119 
certificate  holder,  the  Chief  Instructor  for  a 
Part  141  certificate  holder,  or  the  equivalent 
for  a  Part  142  or  Flight  Engineer  School 
sponsor,  must  designate  a  management 
representative  who  has  the  responsibility  and 
authority  to  establish  and  modify  the 
sponsor's  policies,  practices,  and  procedures 
regarding  the  QA  program  for  the  recurring 
qualification  of,  and  tiie  day-to-day  use  of, 
each  FTD. 

f.  An  acceptable  Quality  Assurance  (QA) 
Pn^ram  must  contain  a  complete,  accurate, 
and  clearly  defined  written  description  of 
and/or  procedures  for — 

(1)  The  method  used  by  management  to 
communicate  the  importance  of  meeting  the 
regulatory  standards  contained  in  Part  60  and 
this  QPS  and  the  importance  of  establishing 
and  meeting  the  requirements  of  a  QA 
Program  as  defined  in  this  paragraph  f. 

(2)  The  method(s)  used  by  management  to 
determine  that  the  regulatory  standards  and 
the  QA  program  requirements  are  being  met, 
and  if  or  when  not  met,  what  actions  are 
taken  to  correct  the  deficiency  and  prevent 
its  recurrence. 

(3)  The  method  used  by  management  to 
determine  that  the  sponsor  is,  on  a  timely 
and  regular  basis,  presenting  a  qualified  FTD. 

(4)  The  criteria  for  and  a  definition  or 
description  of  the  workmanship  expected  for 
normal  upkeep,  repair,  paris  replacement, 
modification,  etc.,  on  the  FTD  and  how, 
when,  and  by  whom  such  workmanship  is 
determined  to  be  satisfactorily  accomplished. 

(5)  The  method  used  to  maintain  and 
control  appropriate  technical  and  reference 
documents,  appropriate  training  records,  and 
other  documents  for — 

(a)  continuing  FTD  qualification;  and 

(b)  the  QA  program. 

(6)  The  criteria  the  sponsor  uses  (e.g., 
training,  experience,  etc.)  to  determine  who 
may  be  assigned  to  duties  of  inspection, 
testing,  and  maintenance  (preventive  and 
corrective)  on  FTD's. 

(7)  The  method  used  to  track  inspection, 
testing,  and  maintenance  (preventive  and 
corrective)  on  each  FTD. 

(8)  The  method  used  by  the  sponsor  to 
inform  the  TPAA  in  advance  of  each 
scheduled  NSPM-conducted  evaluation  and 
after  the  completion,  the  results  of  each  such 
evaluation. 

(9)  The  method  used  to  ensure  that 
instructors,  check  airmen,  and  those  who 
conduct  the  daily  preflight,  are  capable  of 
determining  what  ciicumstance(s) 
constitute(s)  a  discrepancy  regarding  the  FTD 
and  its  operation. 

(10)  The  method  used  to  ensure  that 
instructors,  check  airmen,  and  those  who 
conduct  the  daily  preflight,  record  in  the  FTD 
discrepancy  log  each  FTD  discrepancy  and 
each  missing,  malfunctioning,  or  inoperative 
FTD  component. 


(11)  The  method  used  to  ensure  that 
instructors  and  check  airmen  are  completely 
and  accurately  logging  the  number  of 
disruptions  and  time  not  available  for 
training  or  for  obtaining  flight  experience 
during  a  scheduled  FTD  use-period, 
including  the  cause(s)  of  the  disruption. 

(12)  The  method  used  by  the  sponsor  to 
notify  users  of  the  FTD  of  missing, 
malfunctioning,  or  inoperative  components 
that  restrict  the  use  of  the  FTD. 

(13)  The  method  of  recording  NSPM- 
conducted  evaluations  and  other  inspections 
(e.g.,  daily  preflight  inspections,  NASIP 
inspections,  sponsor  conducted  quarterly 
inspections,  etc.),  including  the  evaluation  or 
inspection  date,  test  results,  discrepancies 
and  recommendations,  and  all  corrective 
actions  taken. 

(14)  The  method  for  ensuring  that  the  FTD 
is  configiued  the  way  the  helicopter  it 
represents  is  configured  and  that  if  the 
configuration  is  authorized  to  be  changed 
that  the  newly  configured  system(s) 
function(s)  correctly. 

(15)  The  method(s)  for: 

(a)  determining  whether  or  not  proposed 
modifications  of  the  helicopter  will  affect  the 
performance,  handling,  or  other  functions  or 
characteristics  of  the  helicopter;  and 

(b)  determining  whether  or  not  proposed 
modifications  of  the  FTD  will  affect  the 
performance,  handling,  or  other  functions  or 
characteristics  of  the  FTD; 

(c)  coordinating  and  communicating  items 
5.f.(15)(a)  and  (b)  of  this  appendix,  as 
appropriate,  with  the  sponsor's  training 
organization,  other  users  (e.g.,  lease  or 
service  contract  users),  the  TPAA,  and  the 
NSPM., 

(16)  How  information  found  in  the 
discrepancy  log  is  used  to  correct 
discrepancies  and  how  this  information  is 
used  to  review  and,  if  necessary,  modify 
existing  procedures  for  FTD  maintenance. 

(17)  The  method  for  how  and  when 
software  or  hardware  modifications  are 
accomplished  and  tracked,  documenting  all 
changes  made  from  the  initial  submission. 

(18)  The  method  used  for  determining  that 
the  FTD  meets  appropriate  standards  each 
day  that  it  is  used. 

(19)  The  method  for  acquiring  independent 
feedback  regarding  FTD  operation  (from 
persons  recently  completing  training  or 
obtaining  flight  experience;  instructors  and 
check  airmen  using  the  FTD  for  training  or 
flight  experience  sessions;  and  FTD 
technicians  and  maintenance  personnel) 
including  a  description  of  the  process  for 
addressing  these  comments. 

(20)  How  devices  used  to  test,  measure, 
and  monitor  correct  FTD  operation  are 
calibrated  and  adjusted  for  accuracy, 
including  traceability  of  that  accuracy  to  a 
recognized  standard,  and  how  these  devices 
are  maintained  in  good  operating  condition. 

(21)  How,  by  whom,  and  how  frequently 
internal  audits  of  the  QA  program  are 
conducted  and  where  and  how  the  results  of 
such  audits  are  maintained  and  reported  to 
Responsible  Management,  the  NSPM,  and  the 
TPAA. 

End  QPS  Requirements 


Ml 


g.  Additional  Information. 

Begin  Information 

(1)  In  addition  to  specifically  designated 
QA  evaluations,  the  NSPM  will  evaluate  the 
sponsor's  QA  program  as  part  of  regularly 
scheduled  recurrent  FTD  evaluations  and  no- 
notice  FTD  evaluations,  focusing  in  large  part 
on  the  effectiveness  and  viability  of  the  QA 
program  and  its  contribution  to  the  overall 
capability  of  the  FTD  to  meeting  the 
requirements  of  this  part. 

(2)  The  sponsor,  through  the  MR,  may 
delegate  duties  associated  with  maintaining 
the  qualification  of  the  FTD  [e.g.,  corrective 
and  preventive  mainteqance,  scheduling  for 
and  the  conducting  of  tests  and/or 
inspections,  functional  preflight  checks,  etc.) 
but  retains  the  responsibility  and  authority 
for  the  initial  and  day-to-day  qualification 
and  quality  of  the  FTD.  One  person  may 
serve  in  this  capacity  for  more  than  one  FTD, 
but  one  FTD  would  not  have  more  than  one 
person  serving  in  this  capacity. 

(3)  Should  a  sponsor  include  a  "foreign 
FTD"  (i.e.,  one  maintained  by  a  non-US 
certificate  holder)  under  their  sponsorship, 
the  sponsor  remains  responsible  for  the  QA 
program  for  that  FTD.  However,  if  that 
foreign  FTD  is  maintained  under  a  QA 
program  accepted  by  that  foreign  regulatory 
authority  and  that  authority  and  the  NSPM 
have  agreed  to  accept  each  other's  QA 
programs  (e.g.,  the  Joint  Aviation  Authorities, 
JAA,  of  Europe),  the  sponsor  will  be  required 
only  to  perform  an  "external  audit"  of  the 
non-US  certificate  holder's  compliance  with 
the  accepted  foreign  QA  program,  with  the 
results  of  that  audit  submitted  to  and 
accepted  by  the  NSPM. 

End  Infonnation 


6.  Sponsor  Qualification  Requirements 

Begin  Rule  Language  (§  60.7) 

a.  A  person  is  eligible  to  apply  to  be  a 
sponsor  of  an  FTD  if  the  following  conditions 
are  met: 

(1)  The  person  holds,  or  is  an  applicant  for, 
a  certificate  under  part  119, 141,  or  142  of 
this  chapter;  or  holds,  or  is  an  applicant  for, 
an  approved  flight  engineer  course  in 
accordance  with  part  63  of  Jhis  chapter. 

(2)  The  FTD  will  be  used,  or  will  be  offered 
for  use,  in  the  sponsor's  FAA-approved  flight 
training  program  for  the  helicopter  being 
simulated  as  evidenced  in  a  request  for 
evaluation  submitted  to  the  NSPM  through 
the  TPAA. 

b.  A  person  is  a  sponsor  of  the  FTD  if  the 
following  conditions  are  met: 

(1)  The  person  is  a  certificate  holder  under 
part  119, 141,  or  142  of  this  chapter  or  has 
an  approved  flight  engineer  course  in 
accordance  with  part  63  of  this  chapter. 

(2)  The  person  has  operations 
specifications  authorizing  the  use  of  the 
helicopter  type  being  simulated  by  the  FTD 
or  has  training  specifications  or  a  course  of 
training  authorizing  the  use  of  an  FTD  for 
that  helicopter  type. 

(3)  The  person  has  an  approved  quality 
assurance  program  in  accordance  with  §  60.5. 


(4)  The  NSPM  has  approved  the  person  as 
the  sponsor  of  the  FTD  and  that  approval  has 
not  been  withdrawn  by  the  FAA. 

c.  A  person  continues  to  be  a  sponsor  of 
an  FTD,  if  the  following  conditions  are  met: 

(1)  Beginning  12  calendar  months  after  the 
initial  qualification  and  every  12  calendar 
months  thereafter,  the  FTD  must  have  been 
used  within  the  sponsor's  FAA-approved 
flight  training  program  for  the  helicopter  type 
for  a  minimum  of  600  hours. 

(2)  The  use  of  the  FTD  described  in 
paragraph  (c)(1)  of  this  section  must  be 
dedicated  to  meeting  the  requirements  of 
parts  61,  63, 91, 121,  or  135  of  this  chapter. 

(3)  If  the  use  requirements  of  paragraphs  (c 
)(1)  and  (2)  of  this  section  are  not  met,  ihe 
person  will  continue  to  sponsor  the  FTD  on 
a  provisional  basis  for  a  period  not  longer 
than  12  calendar  months;  and — 

(i)  If  the  FTD  is  used  as  described  in 
paragraphs  (c  )(1)  and  (2)  of  this  section 
within  this  additional  12  calendar  month 
period,  the  provisional  status  will  be 
removed  and  regular  sponsorship  resumed; 
or 

(ii)  If  the  FTD  is  not  used  as  described  in 
paragraphs  (c)(1)  and  (2)  of  this  section 
within  the  additional  12  calendar  month 
period,  the  FTD  is  not  qualified  and  the 
sponsor  will  not  be  eligible  to  apply  to 
sponsor  that  FSD  for  at  least  12  calendar 
months. 

End  Rule  Language  (§60.7) 


7.  Additional  Responsibilities  of  the  Sponsor 


Begin  Rule  Language  (§  60.9) 

a.  The  sponsor  must  not  allow  the  FTD  to 
be  used  for  flightcrew  member  training  or 
evaluation  or  for  attaining  flight  experience 
for  the  flightcrew  member  to  meet  any  of  the 
requirements  under  this  chapter  unless  the 
sponsor,  upon  request,  allows  the  NSPM  to 
inspect  immediately  the  FTD,  including  all 
records  and  documents  relating  to  the  FTD, 
to  determine  its  compliance  with  this  part. 

b.  The  sponsor  must,  for  each  FTD  " 

(1)  Establish  a  mechanism  for  the  following 
persons  to  provide  comments  regarding  the 
FTD  and  its  operation  and  provide  for  receipt 
of  those  comments: 

(i)  Flightcrew  members  recently 
completing  training  or  evaluation  or  recently 
obtaining  flight  experience  in  the  FTD; 

(ii)  Instructors  and  check  airmen  using  the 
FTD  for  training,  evaluation,  or  flight 
experience  sessions;  and 

(iii)  FTD  technicians  and  maintenance 
personnel  performing  work  on  the  FTD. 

(2)  Examine  each  conunent  received  under 
paragraph  (b)(1)  of  this  section  for  content 
and  importance  and  take  appropriate  action. 

(3)  Maintain  a  liaison  with  the 
manufacturer  of  the  helicopter  being 
simulated  by  the  FTD  to  facilitate  compliance 
with  §e0.13(f)  when  necessary^ 

(4)  Post  in  or  adjacent  to  the  FTD  the 
Statement  of  Qualification  issued  by  the 
NSPM. 

End  Rule  Language  (§  60.9) 


8.  FTD  Use 


Begin  Rule  language  (feo.ll) 

No  person  may  use  or  allow  the  use  of  or 
offer  the  use  of  an  FTD  for  meeting  training, 
evaluation,  or  flight  experience  requirements 
of  this  chapter  for  flightcrew  member 
certification  or  qualification  unless,  in 
accordance  with  the  QPS  for  the  specific 
device— 

a.  It  has  a  single  sponsor  who  is  qualified 
imder  §  60.9.  The  sponsor  may  arrange  with 
another  person  for  services  of  document 
preparation  and  presentation,  as  well  as  FTD 
inspection,  maintenance,  repair,  and 
servicing;  however,  the  sponsor  remains 
responsible  for  ensuring  that  these  functions 
are  conducted  in  a  manner  and  with  a  result 
of  continually  meeting  the  requirements  of 
this  part. 

b.  It  is  qualified  as  described  in  the 
Statement  of  Qualification  that  is  required  to 
be  posted  pursuant  to  §  60.9(b)(4) — 

(1)  For  the  make,  model,  and  series  of 
helicopter;  and 

(2)  For  all  tasks  and  configurations. 

c.  It  remains  qualified,  through  satisfactory 
inspection,  recurrent  evaluations, 
appropriate  maintenance,  and  use 
requirements  in  accordance  with  this  part 
and  the  appropriate  QPS. 

d.  Its  software  and  active  programming 
used  during  the  training,  evaluation,  or  flight 
experience  is  the  same  as  the  software  and 
active  programming  that  was  evaluated  by 
the  NSPM. 

End  Rule  Language  (§  60.11) 


Begin  QPS  Requirements 

e.  Only  those  FTDs  that  are  used  by  a 
certificate  holder  (as  defined  for  use  in  Part 
60  and  this  QPS)  will  be  evaluated  by  the 
NSPM.  However,  other  FTD  evaluations  may 
be  conducted  on  a  case-by-case  basis  as  the 
Administrator  deems  appropriate,  but  only  in 
accordance  vtrith  applicable  agreements. 

End  QPS  Requirements 

Begin  Information 

f.  Each  FTD  must  be  evaluated  as 
completely  as  possible.  To  ensure  a  thorough 
and  uniform  evaluation,  each  FTD  is 
subjected  to  the  objective  tests  listed  in 
attachment  2  and  the  subjective  tests  listed 
in  attachment  3  of  this  appendix.  The 
evaluation(s)  described  in  this  paragraph  f 
herein  will  include,  but  not  necessarily  be 
limited  to  the  following,  as  appropriate,  for 
the  qualification  level  of  the  FTD. 

(1)  Aerodynamic  responses,  including 
control  responses  in  the  longitudinal,  lateral- 
directional,  and  vertical  directions;  as  well  as 
low  airspeed  responses  (see  attachment  2  of 
this  appendix); 

(2)  Performance  in  authorized  portions  of 
the  simulated  helicopter's  operating 
envelope,  to  include  tasks  suitable  to  the 
NSPM  in  the  areas  of  ground  operations, 
takeoff,  climb,  cruise,  descent,  approach, 
landing,  and  vertical  climb,  as  well  as 
abnormal  and  emergency  operations  (see 


paragraph  23  and  attachment  2  of  this 
appendix); 

(3)  Control  checks  (see  attachment  1  and 
attachment  2  of  this  appendix); 

(4)  Cockpit  configuration  (see  attachment  1 
of  this  appendix); 

(5)  Pilot  and  instructor  station  functions 
checks  (see  attachment  1  and  attachment  3  of 
this  appendix); 

(6)  Helicopter,  or  set  of  helicopters, 
systems  and  sub-systems  (as  attachment)  as 
compared  to  the  helicopter  or  set  of 
helicopters  simulated  (see  attachment  1  and 
attachment  3  of  this  appendix); 

(7)  FTD  systems  and  sub-systems, 
including  force  cueing  (motion),  visual,  and 
aural  (sound)  systems,  as  appropriate  (see 
attachment  1  and  attachment  2  of  this 
appendix):  and 

(8)  Certain  additional  requirements, 
depending  upon  the  complexity  of  the  FTD 
qualification  level  sought,  including 
equipment  or  circumstances  that  may 
become  hazardous  to  the  occupants.  The 
sponsor  may  be  subject  to  Occupational 
Safety  and  Health  Administration 
requirements. 

g.  The  NSPM  administers  the  objective  and 
subjective  tests,  which  includes  an  ^ 

examination  of  functions.  The  tests  include 
a  qualitative  assessment  of  the  FTD  by  an 
NSP  pilot.  The  NSP  evaluation  team  leader 
ma>  assign  other  qualified  personnel  to  assist 
in  accomplishing  the  functions  examination 
and/or  the  objective  and  subjective  tests 
performed  during  an  evaluation  when 
required. 

(1)  Objective  tests  are  used  to  compare  FTD 
and  helicopter  data  objectively  to  ensure  that 
the  FTD  performance  and  handling  qualities 
are  within  specified  tolerances. 

(2)  Subjective  tests  provide  a  basis  for: 

(a)  evaluating  the  capability  of  the  FTD  to 
perform  over  a  typical  utilization  period; 

(b)  determining  that  the  FTD  satisfactorily 
meets  the  appropriate  training/testing/ 
checking  objectives  and  competently 
simulates  each  required  maneuver, 
procedure,  or  task;  and 

(c)  verifying  correct  operation  of  the  FTD 
controls,  instruments,  and  systems. 

h.  The  tolerances  for  the  test  parameters 
listsd  in  attachment  2  of  this  appendix  are 
the  maximum  acceptable  to  the  NSPM  for    ' 
FTD  validation  and  are  not  to  be  confused 
with  design  tolerances  specified  for  FTD 
manufacture.  In  making  decisions  regarding 
tests  and  test  results,  the  NSPM  relies  on  the 
use  of  operational  and  engineering  judgment 
in  the  application  of  data  (including 
consideration  of  the  way  in  which  the  flight 
test  was  flown  and  way  the  data  was  gathered 
and  applied)  data  presentations,  and  the  ' 
applicabletolerances  for  each  test. 

i.  In  addition  to  the  scheduled  recurrent 
evaluation  (see  paragraph  13  of  this 
appendix),  each  FTD  is  subject  to  evaluations 
conducted  by  the  NSPM  at  any  time  with  no 
prior  notification  to  the  sponsor.  Such 
evaluations  would  be  accomplished  in  a 
normal  maimer  [i.e.,  requiring  exclusive  use 
of  the  FTD  for  the  conduct  of  objective  and 
subjective  tests  and  an  examination  of 
functions)  if  the  FTD  is  not  being  used  for 
flightcrew  member  training,  testing,  or 
checking.  However,  if  the  FTD  were  being 
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used,  the  evaluation  would  be  conducted  in 
a  non-exclusive  manner.  This  non-exclusive 
evaluation  will  be  conducted  by  the  FTD 
evaluator  accompanying  the  check  airman, 
instructor.  Aircrew  Program  Designee  (APD), 
or  FAA  inspector  aboard  the  FTD  along  with 
the  student(s)  and  observing  the  operation  of 
the  FTD  during  the  training,  testing,  or 
checking  activities.  While  the  intent  is  to 
observe  the  operation  and  interaction  of  the 
device  and  not  the  check  airman,  instructor, 
APD,  FAA  inspector,  or  student(s),  the  FTD 
evaluator  is  a  qualified  FAA  operations 
insp)ector  and  must,  without  question,  report 
any  obvious  lack  of  proficiency  to  the 
appropriate  POI  or  TCPM. 

End  InfbmiatiiHi 


9.  FTD  Objective  Data  kequirements 


Begin  Rule  Language  (§  60.13) 

a.  Except  as  provided  In  paragraph  (b)  and 
(c)  of  this  section,  for  the  purposes  of 
validating  FTD  performance  and  handling 
qualities  during  evaluation  for  qualification, 
the  sponsor  must  submit  the  helicopter 
nfcnufacturer's  flight  test  data  to  the  NSPM. 

b.  The  sponsor  may  submit  flight  test  data 
from  a  source  in  addition  to  or  independent 
of  the  helicopter  manufacturer's  data  to  the 
NSPM  in  support  of  an  FTD  qualification,  but 
only  if  this  data  is  gathered  and  developed 
by  that  source  in  accordance  with  flight  test 
methods,  including  a  flight  test  plan,  as 
described  in  the  appropriate  QPS. 

c.  The  sponsor  may  submit  alternative  data 
acceptable  to  the  NSPM  for  consideration, 
approval  and  possible  use  in  particular 
applications  for  FTD  qualification. 

d.  Data  or  other  material  or  elements  must 
be  submitted  in  a  form  and  manner 
acceptable  to  the  NSPM. 

e.  The  NSPM  may  require  additional  flight 
testing  to  support  certain  FTD  qualification 
requirements. 

f.  When  an  FTD  sponsor  learns,  or  is 
advised  by  a  helicopter  manufacturer  or 
supplemental  type  certificate  (STC)  holder, 
that  an  addition  to,  an  amendment  to,  or  a 
revision  of  the  data  used  to  program  and 
op)erate  an  FTD  used  in  the  sponsor's  training 
program  is  available,  the  sponsor  must 
immediately  notify  the  NSPM. 


(vi)F  Any  other  appropriate  factors. 

(2)  Appropriately  qualified  flight  test 
personnel. 

(3)  An  understanding  of  the  accuracy  of  the 
data  to  be  gathered. 

(4)  Appropriate  and  sufficient  data 
acquisition  equipment  or  system(s), 
including  appropriate  data  reduction  and 
analysis  methods  and  teciiniques,  as  would 
be  acceptable  to  the  FAA's  Aircraft 
Certification  Service. 

(5)  Calibration  of  data  acquisition 
equipment  and  helicopter  performance 
instrumentation  must  be  current  and 
traceable  to  a  recognized  standard. 

h.  The  data  presented,  regardless  of  source, 
must  be  presented:  

(1)  in  a  format  that  supports  the  FTD 
validation  process; 

(2)  in  a  manner  that  is  clearly  readable  and 
annotated  correctly  and  completely; 

(3)  with  resolution  sufficient  to  determine 
compliance  with  the  tolerances  set  forth  in 
attacment  2  of  this  appendix. 

(4)  with  any  necessary  guidance 
information  provided;  and 

(5)  without  alteration,  adjustments,  or  bias; 
however  the  data  may  be  re-scaled,  digitized, 
or  otherwise  manipulated  to  fit  the  desired 
presentation. 

i.  After  completion  of  any  additional  flight 
test,  a  flight  test  report  must  be  submitted  in 
support  of  the  objective  data.  The  report  must 
contain  sufficient  data  and  rationale  to 
support  qualification  of  the  FTD  at  the  level 
requested. 

End  QPS  Requirements 


Begin  Information 

j.  Any  necessary  data  and  the  flight  test 
plan  should  be  reviewed  with  the  NSP  staff 
well  in  advance  of  commencing  the  flight 
test. 


End  Rule  Language  (§  60.13) 


Begin  QPS  Requirements 

g.  Flight  test  data  used  to  validate  FTD 
performance  and  handling  qualities  must 
have  been  gathered  in  accordance  with  a 
flight  test  program  containing  the  following: 

(1)  A  flight  test  plan,  that  contains: 

(a)  The  required  maneuvers  and 
procedures. 

(b)  For  each  maneuver  or  procedure — 
(i)  The  procedures  and  control  input  the 

flight  test  pilot  and/or  engineer  are  to  use. 

(ii)B  The  atmospheric  and  environmental 
conditions. 

(iii)C  The  initial  flight  conditions. 

(iv)D  The  helicopter  configiiration, 
including  weight  and  center  of  gravity. 

(v)£  The  data  that  is  to  be  gathered. 


End  Information 


10.  Special  Equipment  and  Personnel 
Requirements  for  Qualificati<m  of  the  FTD 

Begin  Rule  Language  (§  60.14) 

a.  When  notified  by  the  NSPM,  the  sponsor 
must  make  available  all  special  equipment 
and  specifically  qualified  personnel  needed 
to  accomplish  or  assist  in  the 
accomplishment  of  tests  during  initial, 
recurrent,  or  special  evaluations. 

End  Rule  Language  (§  60.14) 

Begin  Information 

b.  Examples  of  a  special  evaluation  would 
be  an  evaluation  conducted  at  the  request  of 
the  TPAA  or  as  a  result  of  comments  received 
from  users  of  the  FTD  that,  upon  analysis  and 
confirmation,  might  cause  a  question  as4o 
the  continued  qualification  or  use  of  the  FTD. 

c.  The  NSPM  will  notify  the  sponsor  at 
least  24  hours  in  advance  of  the  evaluation 
if  special  equipment  or  personnel  will  be 
required  to  conduct  the  evaluation.  Examples 
of  special  equipment  include  spot 
photometers,  flight  control  measurement 


devices,  sound  analyzer,  etc.  Examples  of 
special  personnel  would  be  those  specifically 
qualified  to  install  or  use  any  special 
equipment  when  its  use  is  required. 

End  Information 


11.  Initial  (and  Upgrade)  Qualification 
Requirements 

Begin  Rule  Language  (§60.15) 

a.  For  each  FTD,  the  sponsor  must  submit 
a  request  through  the  TPAA  to  have  the 
NSPM  evaluate  the  FTD  for  initial 
qualification  at  a  specific  level.  The  request 
must  be  submitted  in  the  form  and  manner 
described  in  the  appropriate  QPS. 

b.  The  request  must  include  all  of  the 
following:  ~  

(1)  A  statement  that  the  FTD  meets  all  of 
the  applicable  provisions  of  this  part. 

(2)  A  statement  that  the  sponsor  has 
established  a  procedure  to  verify  that  the 
configuration  of  hardware  and  software 
present  during  the  evaluation  for  initial 
qualification  will  be  maintained,  except 
where  modified  as  authorized  in  §  60.23.  The 
statement  must  include  a  description  of  the 
procedure. 

(3)  A  statement  signed  by  at  least  one  pilot 
who  meets  the  requirements  of  paragraph  (c) 
of  this  section  asserting  that  each  pilot  so 
approved  has  determined  that  the  following 
requirements  have  been  met: 

(i)  The  FTD  systems  and  sub-systems 
function  equivalently  to  those  in  the 
helicopter  or  set  of  helicopters. 

(ii)  The  performance  and  flying  qualities  of 
the  FTD  are  equivalent  to  those  of  Uie 
helicopter  or  set  of  helicopters. 

(iii)  For  cockpit  specific  FTDs,  the  cockpit 
configuration  conforms  to  the  configiuation 
of  the  helicopter  make,  model,  and  series 
^ing  simulated. 

(4)  A  list  of  all  of  the  operations  tasks  or 
FTD  systems  in  the  subjective  test  appendix 
of  the  appropriate  QPS  for  which  the  FTD 
has  not  been  subjectively  tested  (e.g.,  circling 
approaches,  windshear  training,  etc.)  and  for 
which  qualification  is  not  sou^t. 

(5)  A  qualification  test  guide  (QTG)  that 
includes  all  of  the  following: 

(i)  Objective  data  obtained  from  helicopter 
testing  or  another  approved  source. 

(ii)  Correlating  objective  test  results 
obtained  from  the  performance  of  the  FTD  as 
prescribed  in  the  appropriate  QPS. 

(iii)  The  general  FTD  performance  or 
demonstration  results  prescribed  in  the 
appropriate  QPS. 

(iv)  A  description  of  the  equipment 
necessary  to  perform  the  evaluation  for  initial 
qualification  and  the  recurrent  evaluations 
for  continuing  qualification. 

c.  The  pilot  or  pilots  who  make  the  ' 

statement  required  by  paragraph  (b)(3)  of  this 
section  must — 

(1)  Be  designated  by  the  sponsor; 

(2)  Be  approved  by  the  TPAA;  and 

(3)  Be  qualified  in — 

(i)  The  helicopter  or  set  of  helicopters 
being  simulated;  or 

(ii)  For  helicopter  types  not  yet  issued  a 
type  certificate,  a  helicopter  tjrpe  similar  in 
size  and  configuration. 
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d.  The  subjective  tests  that  form  the  basis 
for  the  statements  described  in  paragraph 
(b)(3)  of  this  section  and  the  objective  tests 
referenced  in  paragraph  (b)(5)  of  this  section 
must  be  accomplished  at  the  sponsor's 
training  facility  except  as  provided  for  in  the 
appropriate  QPS. 

e.  The  person  seeking  to  qualify  the  FTD 
must  provide  the  NSPM  access  to  the  FTD  for 
the  length  of  time  necessary  for  the  NSPM  to 
complete  the  required  evaluation  of  the  FTD 
for  initial  qualification,  which  includes  the 
conduct  and  evaluation  of  objective  and 
subjective  tests,  including  general  FTD 
requirements,  as  described  in  the  appropriate 
QPS,  to  determine  that  the  FTD  meets  the 
standards  in  that  QPS. 

f.  When  the  FTD  passes  an  evaluation  for 
initial  qualification,  the  NSPM  issues  a 
Statement  of  Qualification  that  includes  all  of 
the  following: 

(1)  Identification  of  the  sponsor. 

(2)  Identification  of  the  make,  model,  and 
series  of  the  helicopter,  or  set  of  helicopters 
being  simulated. 

(3)  Identification  of  the  configuration  of  the 
helicopter  being  simulated  (e.g.,  engine 
model  or  models,  flight  instruments, 
navigation  or  other  systems,  etc.). 

(4)  A  statement  that  the  FTD  is  qualified. 

(5)  Identification  of  the  qualification  level 
of  the  FTD. 

(6)  A  list  of  all  of  the  operations  tasks  or 
FTD  systems  in  the  subjective  test  appendix 
of  the  appropriate  QPS  for  which  the  FTD 
has  not  been  subjectively  tested  and  for 
which  the  FTD  is  not  qualified  (e.g.,  circling 
approaches,  windshear  training,  etc.). 

g.  After  the  NSPM  completes  the 
evaluation  for  initial  qualification,  the 
sponsor  must  update  the  QTG,  with  the 
results  of  the  FAA-witnessed  tests  and 
demonstrations  together  with  the  results  of 
all  the  objective  tests  and  demonstrations 
described  in  the  appropriate  QPS. 

h.  Upon  issuance  of  the  Statement  of 
Qualification  the  updated  QTG  becomes  the 
MQTG  and  must  then  be  made  available  to 
the  FAA  upon  request. 

End  Rule  Language  (§  60.15) 


Begin  QPS  Requirements 

i.  The  QTG  described  in  paragraph 
ll.b(4)of  this  appendix  must  provide  the 
documented  proof  of  compliance  with  the 
FTD  objective  tests  in  attachment  2  of  this 
appendix. 

j.  The  QTG  is  prepared  and  submitted  by 
the  sponsor,  or  the  sponsor's  agent  on  behalf 
of  the  sponsor,  through  the  TPAA  to  the 
NSPM  for  review  and  approval,  and  must 
include,  for  each  objective  test: 

(1)  parameters,  tolerances,  and  flight 
conditions; 

(2)  pertinent  and  complete  instructions  for 
the  conduct  of  automatically  and  manually 
conducted  tests; 

(3)  a  means  of  comparing  the  FTD's  test 
results  to  the  objective  data; 

(4)  statements  of  how  a  particular  test  was 
accomplished  or  that  certain  requirements 
have  been  met  (see  appendices  to  this 
document  for  additional  information); 

(5)  other  information  appropriate  to  the 
qualification  level  of  the  FTD. 


k.  The  QTG  described  in  paragraph  ll.b.(4) 
of  this  appendix  must  include  the  following: 

(1)  A  (^TG  cover  page  with  sponsor  and 
FAA  approval  signatiue  blocks  (see 
attachment  5,  Figure  2,  of  this  appendix  for 
a  sample  QTG  cover  page). 

(2)  A  recurrent  evaluation  schedule 
requirements  page — to  be  used  by  the  NSPM 
to  establish  and  record  the  frequency  with 
which  recurrent  evaluations  must  be 
conducted  and  any  subsequent  changes  that 
may  be  determined  by  the  NSPM.  See 
attachment  5,  Figure  4.  of  this  appendix  for 
a  sample  Recurrent  Evaluation  Schedule 
Requirements  page. 

(3)  An  FTD  information  page  that  provides 
the  information  listed  below  (see  attachment 
5,  Figure  3,  of  this  appendix  for  a  sample 
FTD  information  page).  For  convertible  FTDs, 
a  separate  page  is  submitted  for  each 
conngiuation  of  the  FTD. 

(a)  The  sponsor's  FTD  identification 
number  or  code. 

(b)  The  helicopter  model  and  series,  or  set 
of  helicopters,  being  simulated. 

(c)  The  aerodynamic  data  revision  number 
or  reference. 

(d)  The  engine  model(s)  and  its  data 
revision  number  or  reference. 

(e  The  flight  control  data  revision  number 
or  reference. 

(f)  The  flight  management  system 
identification  and  revision  level. 

(g)  The  FTD  model  and  manufecturer. 
(h)  The  date  of  FTD  manufacture. 

(i)  The  FTD  computer  identification. 

(j)  The  visual  system  model  and 
manufacturer,  including  display  type,  if 
applicable. 

(k)  The  motion  system  type  and 
manufacturer,  including  degrees  of  freedom, 
if  applicable. 

(4 )  A  Table  of  Contents. 

(5)  A  log  of  revisions  and  a  list  of  effective 
pages. 

(6)  The  source  data. 

(7)  A  glossary  of  terms  and  symbols  used 
(including  sign  conventions  and  units). 

(8)  Statements  of  compliance  and 
capability  (SOC's)  with  certain  requirements. 
SOC's  must  provide  references  to  the  sources 
of  information  for  showing  the  capability  of 
the  FTD  to  comply  with  the  requirement,  a 
rationale  explaining  how  the  referenced 
material  is  used,  mathematical  equations  and 
parameter  values  used,  and  the  conclusions 
reached;  i.e.  that  the  FTD  complies  with  the 
requirement.  Refer  to  the  "Additional 
Details"  column  in  attachment  1  of  this 
appendix,  "FTD  Standards,"  or  in  the  "Test 
I>etail8"  column  in  attachment  2  of  this 
appendix,  "FTD  Objective  Tests,"  to  see 
when  SOC's  are  required. 

(9)  Recording  procedures  or  equipment 
required  to  accomplish  the  objective  tests. 

(10)  The  following  information  for  each 
objective  test  designated  in  attachment  2  of 
this  appendix,  as  applicable  to  the 
qualification  level  sought. 

(a)  Name  of  the  test. 

(b)  Objective  of  the  test. 

(c)  Initial  conditions. 

(d)  Manual  test  procedures. 

(e)  Automatic  test  procedures  (if 
applicable). 

(f)  Method  for  evaluating  FTD  objective  test 
results. 


(g)  List  of  all  parameters  driven  or 
constrained  during  the  automatically 
conducted  te8t(8). 

(h)  List  of  all  parameters  driven  or 
constrained  during  the  manually  conducted 
test(s). 

(i)  "Tolerances  for  relevant  parameters. 

(j)  Source  of  Helicopter  Test  Data 
(document  and  page  number). 

(k)  Copy  of  the  Helicopter  Test  Data  (if 
located  in  a  separate  binder,  a  cross  reference 
for  the  identification  and  page  number  for 
pertinent  data  location  must  be  provided). 

(1)  FTD  Objective  Test  Results  as  obtained 
by  the  sponsor.  Each  test  result  must  reflect 
the  date  completed  and  must  be  clearly 
labeled  as  a  product  of  the  device  being 
tested. 

1.  Form  and  manner  of  presentation  of 
objective  test  results  in  the  QTG: 

(1)  The  sponsor's  FTD  test  results  must  be 
recorded  in  a  manner,  acceptable  to  the 
NSPM,  that  will  allow  easy  comparison  of 
the  FTD  test  results  to  helicopter  test  data 
(e.g.,  use  of  a  multi-channel  recorder,  line 
printer,  cross  plotting,  overlays, 
transpariencies,  etc.). 

(2)  FTD  results  must  be  labeled  using 
terminology  common  to  helicopter 
parameters  as  opposed  to  computer  software 
identifications. 

(3)  Helicopter  data  documents  included  in 
a  Q'TG  may  be  photographically  reduced  only 
if  such  reduction  will  not  alter  the  graphic 
scaling  or  cause  difficulties  in  scale 
interpretation  or  resolution. 

(4)  Scaling  on  graphical  presentations  must 
provide  the  resolution  necessary  to  evaluate 
the  parameters  shown  in  attachment  2  of  this 
appendix. 

(5)  For  tests  involving  time  histories,  flight 
test  data  sheets  (or  transparencies  thereof) 
and  FTD  test  results  must  be  clearly  marked 
with  appropriate  reference  points  to  ensure 
an  accurate  comparison  between  FTD  and 
helicopter  with  respect  to  time.  Time 
histories  recorded  via  a  line  printer  are  to  be 
clearly  identified  for  cross-plotting  on  the 
helicopter  data.  Over-plots  must  not  obscure 
the  reference  data. 

m.  The  sponsor  may  elect  to  complete  the 
QTG  objective  tests  at  the  manufacturer's 
facility.  Tests  performed  at  this  location  must 
be  conducted  after  assembly  of  the  FTD  has 
been  essentially  completed,  the  systems  and 
sub-syslems  are  functional  and  operate  jn  an 
interactive  manner,  and  prior  to  the  initiation 
of  disassembly  for  shipment.  The  sponsor 
must  substantiate  FTD  performance  at  the 
sponsor's  training  facility  by  repeating  a 
representative  sampling  of  all  the  objective 
tests  in  the  QTG  and  submitting  these 
repeated  test  resulU  to  the  NSPM.  This 
sample  must  consist  of  at  least  one-third  of 
the  QTG  objective  tests.  The  QTG  must  be 
clearly  annotated  to  indicate  when  and 
where  each  test  was  accomplished. 

n.  The  sponsor  may  elect  to  complete  the 
subjective  tests  at  the  manufacturer's  facility. 
Tests  performed  at  this  location  will  be 
conducted  after  assembly  of  the  FTD  has 
been  essentially  completed,  the  systems  and 
sub-systems  are  functional  and  operate  in  an 
interactive  manner,  and  prior  to  the  initiation 
of  disassembly  for  shipment.  The  sponsor 
must  substantiate  FTD  performance  at  the 
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sponsor's  training  facility  by  having  the 
pilot(s)  who  performed  these  tests  originally 
(or  similarly  qualified  pilot(s)),  repeat  a 
representative  sampling  of  these  subjective 
tests  and  submit  a  statement  to  the  NSPM 
that  the  FTD  has  not  changed  from  the 
original  determination.  The  report  must 
clearly  indicate  when  and  where  these 
repeated  tests  were  completed,  but  need  not 
take  more  than  one  normal  FTD  period  (e.g., 
4  to  8  hours)  to  complete. 

o.  The  sponsor  must  maintain  a  copy  of  the 
MQTG  at  the  FTD  location.  After  [date  6 
years  from  the  effective  date  of  this  rule]  all 
MQTG's,  regardless  of  initial  qualification 
date  of  the  FTD,  must  be  available  in  an 
electronic  format,  acceptable  to  the  NSPM. 
The  electronic  MQTG  must  include  all 
objective  data  obtained  from  helicopter 
testing,  or  another  approved  source 
(reformatted  or  digitized),  together  with 
correlating  objective  test  results  obtained 
6t)m  the  performance  of  the  FTD 
(reformatted  or  digitized)  as  prescribed  in 
this  document,  the  general  FTD  performance 
or  demonstration  results  (reformatted  or 
digitized)  prescribed  in  this  document,  and  a 
description  of  the  equipment  necessary  to 
perform  the  evaluation  for  initial 
qualification  and  the  recurrent  evaluations 
for  continuing  qualification.  This  electronic 
MQTG  must  include  the  original  helicopter 
flight  test  data  used  to  validate  FTD 
performance  and  handling  qualities  in  either 
the  original  digitized  format  from  the  data 
supplier  or  an  electronic  scan  of  the  original 
flight  test  time-history  plots  that  were 
provided  by  the  data  supplier.  An  electronic 
copy  of  MQTG  must  be  provided  to  the 
NSPM. 

End  QPS  Requirements 


Begin  Ii&nnation 

p.  Problems  with  objective  test  results  are 
handled  according  to  the  following: 

(1)  If  a  problem  with  an  objective  tBst  result 
is  detected  by  the  NSP  evaluation  team 
during  an  evaluation,  the  test  may  be 
repeated  and/or  the  QTG  may  be  amended. 

(2)  If  it  is  determined  that  the  results  of  an 
objective  test  do  not  support  the  level 
requested  but  do  support  a  lower  level,  the 
NSPM  may  qualify  the  FTD  at  that  lower 
level.  For  example,  if  a  Level  6  evaluation  is 
requested  and  the  FTD  fails  to  meet  the  Level 
6  Spiral  Stability  test  tolerances  but  does 
meet  the  Level  5  tolerances,  it  could  be 
qualified  at  Level  5. 

q.  After  the  NSPM  issues  a  statement  of 
qualification  to  the  sponsor  when  an  FTD  is 
successfully  evaluated,  the  FTD  is 
recommended  to  the  TPAA,  who  will 
exercise  authority  on  behalf  of  the 
Administrator  in  approving  the  FTD  in  the 
appropriate  helicopter  flight  training 
program. 

r.  Under  normal  circumstances,  the  NSPM 
establishes  a  date  for  the  initial  or  upgrade 
evaluation  within  10  working  days  after 
determining  that  a  complete  QTG  is 
acceptable.  Unusual  circumstances  may 
warrant  establishing  an  evaluation  date 
before  this  determination  is  made;  however, 
once  a  schedule  is  agreed  to,  any  slippage  of 


the  evaluation  date  at  the  sponsor's  request 
may  result  in  a  significant  delay,  perhaps  45 
days  or  more,  in  rescheduling  and 
completing  the  evaluation.  A  sponsor  may 
commit  to  an  initial  evaluation  date  under 
this  early  process,  in  coordination  with  and 
the  agreement  of  the  NSPM,  but  the  request 
must  be  in  writing  and  must  include  an 
acknowledgment  of  the  potential  schedule 
impact  if  the  sponsor  slips  the  evaluation 
from  this  early-committed  date.  See 
Attachment  5,  figure  5,  of  this  appendix 
Sample  Request  for  Initial  Evaluation  Date. 

s.  A  convertible  FTD  is  addressed  as  a 
separate  FTD  for  each  model  and  series 
helicopter  or  set  of  helicopters  to  which  it 
will  be  converted  and  for  the  FAA 
qualification  level  sought.  An  NSP  evaluation 
is  required  for  each  configuration.  For 
example,  if  a  sponsor  seeks  qualification  for 
two  models  of  a  helicopter  type  using  a 
convertible  FTD,  two  QTG's.  or  a 
supplemented  QTG,  and  two  evaluations  are 
required. 

t.  The  numbering  system  used  for  objective 
test  results  in  the  QTG  should  closely  follow 
the  numbering  system  set  out  in  attachment 
2  of  this  appendix,  FTD  Objective  Tests. 

End  Information 


12.  Additional  Qualifications  for  a  Currently 
Qualified  FTD 


Begin  Rule  Language  (§60.16) 

a.  A  currently  qualified  FTD  is  required  to 
undergo  an  additional  qualification  process  if 
a  user  intends  to  use  the  FTD  for  meeting 
training,  evaluation,  or  flight  experience 
requirements  of  this  chapter  beyond  the 
qualification  issued  to  the  sponsor.  This 
process  consists  of  the  following^ 

(1)  The  sponsor: 

(i)  Must  submit  to  the  NSPM  all 
modifications  to  the  MQTG  that  are  required 
to  support  the  additional  qualification. 

(ii)  Must  describe  to  the  NSPM  all 
modifications  to  the  FTD  that  are  required  to 
support  the  additional  qualification. 

(iii)  Must  submit  a  statement  to  the  NSPM 
that  a  pilot,  designated  by  the  sponsor  in 
accordance  with  §  60.15(c)  and  approved  by 
the  TPAA  for  the  user,  has  subjectively 
evaluated  the  FTD  in  those  areas  not 
previously  evaluated. 

(2)  The  FTD  must  successfully  pass  an 
evaluation  " 

(i)  For  initial  qualification,  in  accordance 
with  §  60.15,  in  those  circumstances  where 
the  NSPM  has  determined  that  a  full 
evaluation  for  initial  qualification  is 
necessary;  or 

(ii)  For  those  elements  of  an  evaluation  for 
initial  qualification  (e.g.,  objective  tests, 
performance  demonstrations,  or  subjective 
tests)  designated  as  necessary  by  the  NSPM. 

b.  In  making  the  determinations  described 
in  paragraph  (a)(2)  of  this  section,  the  NSPM 
considers  factors  including  the  existing 
qualification  of  the  FTD,  any  modifications  to 
the  FTD  hardware  or  software  that  are 
involved,  and  any  additions  or  modifications 
to  the  MQTG. 

c.  The  FTD  is  qualified  for  the  additional 
uses  when  the  NSPM  issues  an  amended 


Statement  of  Qualification  in  accordance 
with  §  60.15(f). 

d.  The  sponsor  may  not  modify  the  FTD 
except  as  described  in  §  60.23. ' 

End  Rule  Language  (§  60.16) 


13.  Previously  Qualified  FTDs 

Begin  Rule  Language  (§60.17) 

a.  Unless  otherwise  specified  by  an  FSD 
Directive,  further  referenced  in  the 
appropriate  QPS,  or  as  specified  in  paragraph 
(e)  of  this  section,  an  FTD  qualified  before 
[the  effective  date  of  the  final  rule]  will  retain 
its  qualification  as  long  as  it  continues  to 
meet  the  standards,  including  the 
performance  demonstrations  and  the 
objective  test  results  recorded  in  the  MQTG, 
under  which  it  was  originally  evaluated, 
regardless  of  sponsor,  and  as  long  as  the 
sponsor  complies  with  the  applicable 
provisions  of  this  part. 

b.  If  the  FTD  qualification  is  lost  under 
§  60.27  and  not  restored  under  §  60.27  for 
two  (2)  years  or  more,  the  qualification  basis 
for  the  re-qualification  will  be  those 
standards  in  effect  and  current  at  the  time  of 
re-qualification  application. 

c.  Except  as  provided  in  paragraph  (d)  of 
this  section,  any  change  in  FTD  qualification 
level  initiated  on  or  afier  [the  effective  date 
of  this  rule]  requires  an  evaluation  for  initial 
qualification  in  accordance  with  this  part. 

d.  The  NSPM  may  downgrade  a  qualified 
FTD  without  requiring  and  without 
conducting  an  initial  evaluation  for  the  new 
qualification  level.  Subsequent  recurrent 
evaluations  will  use  the  existing  MQTG, 
modified  as  necessary  to  reflect  the  new 
qualification  level. 

e.  When  the  sponsor  has  appropriate 
validation  data  available  and  receives 
approval  from  the  NSPM.  the  sponsor  may 
adopt  tests  and  associated  tolerances 
described  in  the  current  qualification 
standards  as  the  tests  and  tolerances 
applicable  for  the  continuing  qualification  of 
a  previously  qualified  FTD.  The  updated 
test(s)  and  tolerance(s)  must  be  made  a 
permanent  part  of  the  MQTG. 

End  Rule  Language  (§  60.17) 


Begin  Information 

f.  Other  certificate  holders  or  persons 
desiring  to  use  an  FTD  may  contract  with 
FTD  sponsors  to  use  those  FTDs  already 
qualified  at  a  particular  level  for  a  helicopter 
type,  or  set  of  helicopters,  and  approved  for 
use  within  an  FAA-approved  flight  training 
program.  Such  FTDs  aire  not  required  to 
undergo  an  additional  qualification  process, 
except  as  described  in  paragraph  12,  above. 

Note:  The  reader  is  reminded  of  the 
requirement  that  each  FTD  user  obtain 
approval  for  use  of  each  FTD  in  art  FAA- 
approved  flight  training  program  bom  the 
appropriate  TPAA. 

End  Information 
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14.  Inspection,  Maintenance,  and  Recorrent 
Evaluation  Requirements 

Begin  Rule  I,anguage  (§  60.1B) 

a.  Inspection.  No  sponsor  may  use  or  allow 
the  use  of  or  offer  the  use  of  an  FTD  for 
meeting  training,  evaluation,  or  flight 
experience  requirements  of  this  chapter  for 
flightcrew  member  certification  or 
qualification  tmless  the  sponsor  does  the 
following: 

(1)  Accomplishes  all  appropriate  QPS 
Attachment  1  performance  demonstrations 
and  all  appropriate  QPS  Attachment  2 
objective  tests  each  year.  To  do  this,  the 
sponsor  must  conduct  a  minimum  of  four 
evenly  spaced  inspections  throughout  the 
year,  as  approved  by  the  NSPM.  The 
performance  demonstrations  and  objective 
test  sequence  and  content  of  each  inspection 
in  this  sequence  will  be  developed  by  the 
sponsor  and  submitted  to  the  NSPM  for 
approval.  In  deciding  whether  to  approve  the 
test  sequence  and  the  content  of  each 
inspection,  the  NSPM  looks  for  a  balance  and 
a  mix  from  the  performance  demonstrations 
and  objective  test  requirement  areas  listed  as 
follows: 

(i)  Performance. 

(ii)  Handling  qualities. 

(iii)  Motion  system. 

(iv)  Visual  system. 

(v)  Sound  system  (where  appropriate). 

(vi)  Other  FTD  systems. 

(2)  Completes  a  functional  preflight  check 
in  accordance  with  the  appropriate  QPS  each 
calendar  day  prior  to  the  start  of  the  first  FTD 
period  of  use  that  begins  in  that  calendar  day. 

(3)  Completes  at  least  one  functional 
preflight  check  in  accordance  with  the 
appropriate  QPS  in  every  7  consecutive, 
calendar  days. 

(4)  Maintains  a  discrepancy  log. 

(5)  Ensures  that,  when  a  discrepancy  is 
discovered,  the  following  requirements  are 
met: 

(i)  Each  discrepancy  entry  must  be 
maintained  in  the  log  until  the  discrepancy 
is  corrected  as  specified  in  §  60.25(b)  and  for 
at  least  30  days  thereafter. 

(ii)  The  corrective  action  taken  for  each 
discrepancy  and  the  date  that  action  is  taken 
must  be  entered  in  the  log.  This  entry 
concerning  the  corrective  action  must  be 
maintained  for  at  least  30  days  thereafter. 

(iii)  The  discrepancy  log  is  kept  in  a  form 
and  manner  acceptable  to  the  Administrator 
and  is  kept  in  or  immediately  adjacent  to  the 
FTD. 

b.  Recurrent  evaluation. 

(1)  This  evaluation  consists  of  performance 
demonstrations,  objective  tests,  and 
subjective  tests,  including  general  FTD 
requirements,  as  described  in  the  appropriate 
QPS  or  as  may  be  amended  by  an  FSD 
Directive. 

(2)  The  sponsor  must  contact  the  NSPM  to 
schedule  the  FTD  for  recurrent  evaluations 
not  later  than  60  days  before  the  recurrent 
evaluation  is  due. 

(3)  The  sponsor  must  provide  the  NSPM 
access  to  the  objective  test  results  and  general 
FTD  performance  or  demonstration  results  in 
the  MQTG,  and  access  to  the  FTD  for  the 
length  of  time  necessary  for  the  NSPM  to 


complete  the  required  recurrent  evaluations, 
weekdays  between  6  o'clock  AM  (local  time) 
and  6  o'clock  PM  (local  time). 

(4)  No  sponsor  may  use,  or  allow  the  use 
of,  or  offer  the  use  of,  an  FTD  for  flightcrew 
member  training  or  evaluation  or  for 
obtaining  flight  experience  for  the  flightcrew 
member  to  meet  the  requirements  of  this 
chapter  unless  the  FTD  has  passed  an  NSPM- 
conducted  recurrent  evaluation  within  the 
previous  12  calendar  months  or  as  otherwise 
provided  for  in  the  MQTG. 

(5)  Reciurent  evaluations  conducted  in  the 
calendar  month  before  or  after  the  calendar 
month  in  which  these  recurrent  evaluations 
are  required  will  be  considered  to  have  been 
conducted  in  the  calendar  month  in  which 
they  were  required. 

c.  Maintenance.  The  sponsor  is  responsible 
for  continuing  corrective  and  preventive 
maintenance  on  the  FTD  to  ensure  that  it 
continues  to  meet  the  requirements  of 
S  60.15(b). 

End  Rule  Luguage  (§  60.19) 


Begin  QPS  Requirements  * 

d.  The  preflight  inspections  described  in 
paragraphs  14.a.  (2)  and  (3),  of  this  appendix, 
must  consist  of,  as  a  minimum  " 

(1)  an  exterior  inspection  of  the  FTD  for 
appropriate  hydraulic  (if  applicable), 
pneumatic,  and  electrical  connections  {e.g., 
in  place,  not  leaking,  appear  serviceable); 

(2)  a  check  that  the  area  around  the  FTD 
is  free  of  potential  obstacles  throughout  the 
motion  system  range  (if  applicable); 

(3)  a  review  of  the  FTD  discrepancy  log; 

(4)  a  functional  check  of  the  major  FTD 
systems  and  simulated  helicopter,  or  set  of 
helicopters,  systems  [e.g.,  cockpit 
instrumentation,  control  loading,  and  ' 
adequate  air  flow  for  equipment  cooling]  by 
doing  the  following: 

(i)  Turn  on  main  power,  including  motion 
system  (if  applicable),  and  allow  to  stabilize. 

(ii)  Connect  helicopter  power.  This  may  be 
connected  through  "quick  start"  of  helicopter 
engines,  auxiliary  power  unit,  or  ground 
power.  Helicopter  operations  will  requiie 
operating  engines. 

(iii)  A  general  look  for  light  bulb  function, 
lighted  instruments  and  switches,  etc.,  as 
well  as  inoperative  "flags"  or  other  such 
indications. 

(iv)  Check  Flight  Management  System(s) 
(and  other  date-critical  information)  for 
proper  date  range. 

(v)  Select  takeoff  position  and  from  either 
pilot  position,  if  applicable,  observe  the 
visual  system,  for  proper  operation 
(including  light-point  color  balance  and 
convergence,  edge-matching  and  blending, 
etc.). 

(vi)  If  applicable,  adjust  visibility  value  to 
inside  of  the  far  end  of  the  nmway  and 
release  "position  freeze  or  flight  freeze." 
From  either  pilot  position,  advance  p>ower  to 
taxi/  hover  taxi  (as  applicable)  down  the 
runway  (if  applicable),  observe  visual  system 
(if  applicable);  check  sound  system  and 
engine  instrument  response(as  applicable) 
and  apply  wheel  brakes  (if  applicable);  check 
normal  operation  and  continued 
deceleration. 


(vii)  Select  position  on  final  approach,  at 
least  five  (S)  miles  out  (if  applicable,  observe 
visual  scene).  From  either  pilot  position, 
adjust  helicopter  configuration  appropriately 
(if  applicable,  check  for  normal  landing  gear 
operation).  If  applicable,  adjust  visibility  to 
see  entire  airport.  Release  "position  freeze" 
or  "flight  freeze."  Make  a  rapid  left  and  right 
bank  (check  control  feel  and  freedom; 
observe  proper  helicopter  response;  and 
exercise  motion  system,  if  applicable). 
Observe  simulated  helicopter  systems 
operation. 

(viii)  Extend  landing  gear, 

(ix)  Fly  to  and  land  at  airport,  or  select* 
takeoff  position. 

(x)  Shut  down  engines,  turn  off  lights,  turn 
off  main  power  supply  and  motion  system, 
as  applicable. 

(xi)  Record  "functional  preflight"  in  the 
FTD  discrepancy  log  book,  including  any 
item  found  to  be  missing,  malfunctioning,  or 
inoperative. 

End  QPS  Requiraments 


Begin  Information 

e.  If  the  NSP  evaluator  plans  to  accompUsh 
specific  tests  during  a  normal  recurrent 
evaluation  that  requires  the  use  of  special 
equipment  or  technicians,  the  sponsor  will 
be  notified  as  far  in  advance  of  the  evaluation 
as  practical;  usually  not  less  than  24  hours. 
These  tests  include  latencies,  control 
dynamics,  sounds  and  vibrations,  motion, 
and/or  some  visual  system  tests  as  may  be 
applicable. 

f.  The  recurrent  evaluations  described  in 
paragraph  13.a.(7),  of  this  appendix,  require 
approximately  eight  (8)  hours  of  FTD  time 
and  consist  of  the  following: 

(1)  a  review  of  the  results  of  the  objective 
tests  and  all  the.designated  FTD  performance 
demonstrations  conducted  by  the  sponsor 
since  the  last  scheduled  recurrent  evaluation. 

(2)  at  the  discretion  of  the  evaluator,  a 
selection  of  approximately  20  percent  of 
those  objective  tests  conducted  since  the  last 
scheduled  recurrent  evaluation  and  a 
selection  of  approximately  10  percent  of  the 
remaining  objective  tests  in  the  MQTG.  The 
tests  chosen  will  be  performed  either 
automatically  or  manually,  at  the  discretion 
of  the  evaluator. 

(3)  a  subjective  test  of  the  FTD  to  perform 
a  representative  sampling  of  the  tasks  set  out 
in  attachment  3  of  this  appendix,  selected  at 
the  discretion  of  the  evaluator. 

(4)  an  examination  of  the  functions  of  the 
FTD,  including,  but  not  necessarily  limited  to 
the  motion,  visual,  and  sound  system  as 
applicable,  and  the  instructor  operating 
station,  including  the  normal  and  simulated 
malfunctions  of  the  simulated  helicopter 
systems. 

End  Information 


IS.  Log^ng  FTD  Discrepancia 


Begin  Rule  Language  (§60.20) 

Each  instructor,  check  airman,  or 
representative  of  the  Administrator 
conducting  training  or  evaluation,  or 
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observing  flight  experience  for  flightcrew 
member  certification  or  qualification,  and 
each  person  conducting  the  preflight 
inspection  (§  60.19(a)(2).  (3),  and  (4)),  who 
discovers  a  discrepancy,  including  any 
missing,  malfunctioning,  or  inoperative 
components  in  the  FTD,  must  write  or  cause 
to  be  written  a  description  of  that 
discrepancy  into  the  discrepancy  log  at  the 
end  of  the  FTD  preflight  or  FTD  use  session. 

End  Rule  Language  (§  60.20) 


16.  [Reserved] 


17.  Modifications  to  FTDs 


Begin  Rule  Language  (§60.23) 

a.  When  the  sponsor  or  the  FAA 
determines  that  any  of  the  following 
circumstances  exist  and  the  FAA  determines 
that  the  FTD  caimot  be  used  adequately  to 
train,  evaluate,  or  provide  flight  experience 
for  flightcrew  members,  the  sponsor  must 
modify  the  FTD  accordingly: 

(1)  The  helicopter  manufacturer  or  another 
approved  source  develops  new  data 
regarding  the  performance,  functions,  or 
other  characteristics  of  the  helicopter  being 
simulated; 

(2)  A  change  in  helicopter  performance, 
functions,  or  other  characteristics  occurs; 

(3)  A  change  in  operational  procedures  or 
requirements  occurs;  or 

(4)  Other  circimistances  as  determined  by 
the  NSPM. 

b.  When  the  FAA  determines  that  FTD 
modification  is  necessary  for  safety  of  flight 
reasons,  the  sponsor  of  each  affected  FTD 
must  ensure  that  the  FTD  is  modified 
according  to  the  FSD  Directive  regardless  of 
the  original  qualification  standards 
applicable  to  any  specific  FTD. 

c.  Before  modifying  a  qualified  FTD,  the 
sponsor  must  notify  Qie  NSPM  and  the  TPAA 
as  follows: 

(1)  The  notification  must  include  a 
complete  description  of  the  planned 
modification,  including  a  description  of  the 
operational  and  engineering  effect  the 
proposed  modification  will  have  on  the 
operation  of  the  FTD. 

(2)  The  notification  must  be  submitted  in 
a  form  and  manner  as  specified  in  the 
appropriate  QPS. 

d.  If  the  sponsor  intends  to  add  additional 
equipment  or  devices  intended  to  simulate 
helicopter  appliances;  modify  hardware  or 
software  which  would  affect  flight  or  ground 
dynamics,  including  revising  FTD 
programming  or  replacing  or  modifying  the 
host  computer;  or  if  the  sponsor  is  changing 
or  modifying  the  control  loading  system  (or 
motion,  visual,  or  sound  system  for  FTD 
levels  requiring  these  tests  and 
measurements),  the  following  applies: 

(1)  The  sponsor  must  meet  the  notification 
requirements  of  paragraph  (c)  of  this  section 
and  must  include  in  the  notification  the 
results  of  all  objective  tests  that  have  been  re- 
run with  the  modification  incorporated, 
including  any  necessary  updates  to  the 
MQTG. 


(2)  However,  the  sponsor  may  not  use,  or 
allow  the  use  of,  or  offer  the  use  of,  the  FTD 
with  the  proposed  modification  for 
flightcrew  member  training  or  evaluation  or 
for  obtaining  flight  experience  for  the 
flightcrew  member  to  meet  the  requirements 
of  this  chapter  unless  or  until  the  sponsor 
receives  written  notification  fitjm  the  NSPM 
approving  the  proposed  modification.  Prior 
to  approval,  the  NSPM  may  require  that  the 
modified  FTD  be  evaluated  in  accordance 
with  the  standards  for  an  evaluation  for 
initial  qualification  or  any  part  thereof  before 
it  is  placed  in  service. 

e.  The  sponsor  may  not  modify  a  qualified 
FTD  imtil  one  of  the  following  has  occurred: 

(1)  For  circumstances  described  in 
paragraph  (b)  or  (d)  of  this  section,  the 
sponsor  receives  written  approval  from  the 
NSPM  that  the  modification  is  authorized. 

(2)  For  circumstances  other  than  those 
described  in  paragraph  (b)  or  (d)  of  this 
section,  either: 

(i)  Twenty-one  days  have  passed  since  the 
sponsor  notified  the  NSPM  and  the  TPAA  of 
the  proposed  modification  and  the  sponsor 
has  not  received  any  response  from  the 
NSPM  or  TPAA;  or 

(ii)  The  NSPM  or  TPAA  approves  the 
proposed  modification  in  fewer  than  21  days 
since  the  sponsor  notified  the  NSPM  and  the 
TPAA  of  the  proposed  modification. 

f.  When  a  modification  is  made  to  an  FTD, 
the  sponsor  must  notify  each  certificate 
holder  planning  to  use  that  FTD  of  that 
modification  prior  to  that  certificate  holder 
using  that  FTD  the  first  time  after  the 
modification  is  complete. 

g.  The  MQTG  must  be  updated  with 
current  objective  test  results  in  accordance 
with  §  60.15(b)(5)  and  appropriate  flight  test 
data  in  accordance  with  §60-13,  each  time  an 
FTD  is  modified  and  an  objective  test  is 
affected  by  the  modification.  If  this  update  is 
initiated  by  an  FSD  Directive,  the  direction 
to  make  the  modification  and  the  record  of 
the  modification  completion  must  be  filed  in 
the  MQTG. 

End  Rule  Language  (§  60.23) 


Begin  QPS  Requirements 

h.  The  notification  described  in  paragraph 
17.c.(l),  of  this  appendix,  will  include  a 
statement  signed  by  a  pilot,  qualified  in  the 
helicopter  type,  or  set  of  helicopters,  being 
simulated  and  designated  by  the  sponsor, 
that,  with  the  modification  proposed — 

(1)  the  FTD  systems  and  sub-systems 
function  equivalently  to  those  in  the 
helicopter,  or  set  of  helicopters,  being 
simulated; 

(2)  the  performance  and  flying  qualities  of 
the  FTD  are  equivalent  to  those  of  the       ' 
helicopter,  or  set  of  helicopters,  being 
simulated;  and 

(3)  the  cockpit  configuration  conforms  to 
the  configuration  of  the  heUcopter,  or  set  of 
helicopters,  being  simulated. 

End  QPS  Requirements 


18.  Operations  with  MissiBg, 
Malfunctioning,  or  Inoperative  Components 


Begin  Rule  Language  (§60.25) 

a.  No  person  may  use  or  allow  the  use  of 
or  offer  the  use  of  an  FTD  with  a  missing, 
malfunctioning,  or  inoperative  component 
for  meeting  training,  evaluation,  or  flight 
experience  requirements  of  this  chapter  for 
flightcrew  member  certification  or 
qualification  during  maneuvers,  procedures, 
or  tasks  that  require  the  use  of  the  correctly 
operating  component. 

b.  Each  missing,  malfunctioning,  or  ' 
inoperative  component  must  be  repaired  or 
replaced  within  30  calendar  days  unless 
otherwise  authorized  by  the  NSPM.  Failure 
to  repair  or  replace  this  component  within 
the  prescribed  time  may  result  in  loss  of  FTD 
qualification. 

c.  Each  missing,  malfunctioning,  or 
inoperative  component  must  be  placarded  as 
such  on  or  adjacent  to  that  component  in  the 
FTD  and  a  list  of  the  currently  missing, 
malfunctioning,  or  inoperative  components 
must  be  readily  available  in  or  immediately 
adjacent  to  the  FTD  for  review  by  Users  of  the 
device. 

End  Rule  Language  (§  60.25) 


19.  Automatic  Loss  of  Qualification  and 
Procedures  for  Restoration  of  Qualification 


Begin  Rule  Language  (§60.27) 

a.  An  FTD  is  not  qualified  if  any  of  the 
following  occurs: 

(1)  The  FTD  is  not  used  in  the  sponsor's 
FAA-approved  flight  training  program  in 
accordance  with  §  60.9(b)(4). 

(2)  The  FTD  is  not  maintained  and 
inspected  in  accordance  with  §60.19. 

(3)  The  FTD  is  physically  moved  from  one 
location  to  another,  regardless  of  distance. 

(4)  The  FTD  is  disassembled  (e.g.,  for 
repair  or  modification)  to  such  an  extent  that 
it  cannot  be  used  for  training,  evaluation,  or 
experience  activities. 

(5)  The  MQTG  is  missing  or  otherwise  not 
available  and  a  replacement  is  not  made 
within  30  days. 

b.  If  FTD  qualification  is  lost  under 
paragraph  (a)  of  this  section,  qualification  is 
restored  when  either  of  the  following 
provisions  are  met: 

(1)  The  FTD  successfully  passes  an 
evaluation: 

(i)  For  initial  qualification,  in  accordance 
with  §60.15  in  those  circumstances  where 
the  NSPM  has  determined  that  a  full 
evaluation  for  initial  qualification  is 
necessary;  or 

(ii)  For  those  elements  of  an  evaluation  for 
initial  qualification  approved  as  necessary  by 
the  NSPM. 

(2)  The  NSPM  or  the  TPAA  advises  the 
sponsor  that  an  evaluation  is  not  necessary. 

c.  In  making  the  determinations  described 
in  paragraph  (b)  of  this  section,  the  NSPM 
considers  factors  including  the  number  of 
inspections  and  recurrent  evaluations 
missed,  the  amount  of  disassembly  and  re- 
assembly of  the  FTD  that  was  accomplished, 
and  the  care  that  had  been  taken  of  the 
device  since  the  last  evaluation. 

End  Rule  Language  (§  60.27) 
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20.  Other  Losses  of  Qualification  and 
Procedures  fisr  Rostoration  of  Qualification 


Begin  Rule  Language  (§60.20) 

a.  Except  as  provided  in  paragraph  (c)  of 
this  section,  when  the  NSPM  or  the  TPAA 
notifies  the  sponsor  that  the  FTD  no  longer 
meets  qualification  standards,  the  following 
procedure  applies: 

(1)  The  NSPM  or  the  TPAA  notifies  the 
sponsor  in  writing  that  the  FTD  no  longer 
meets  some  or  all  of  its  qualification 
standards. 

(2)  The  NSPM  or  the  TPAA  sets  a 
reasonable  period  (but  not  less  than  7  days) 
within  which  the  sponsor  may  submit 
written  information,  views,  and  arguments 
on  the  FTD  qualification. 

(3)  After  considering  all  material 
presented,  the  NSPM  or  the  TPAA  notifies 
the  sponsor  of  the  FTD  qualification. 

(4)  If  the  NSPM  or  the  TPAA  notifies  the 
sponsor  that  some  or  all  of  the  FTD  is  no 
longer  qualified,  it  becomes  effective  not  less 
than  30  days  after  the  sponsor  receives  notice 
of  it  unless — 

(i)  The  NSPM  or  the  TPAA  find  under 
paragraph  (c)  of  this  section  that  there  is  an 
emergency  requiring  immediate  action  with 
respect  to  safety  in  air  transportation  or  air 
commerce;  or 

(ii)  The  sponsor  petitions  for 
reconsideration  of  the  NSPM  or  the  TPAA 
finding  under  paragraph  (b)  of  this  section. 

b.  When  a  sponsor  seeks  reconsideration  of 
a  decision  from  the  NSPM  or  the  TPAA 
concerning  the  FTD  qualification,  the 
following  procedure  applies: 

(1)  The  sponsor  must  petition  for 
reconsideration  of  that  decision  within  30 
days  of  the  date  that  the  sponsor  receives  a 
notice  that  some  or  all  of  the  FTD  is  no 
longer  qualified. 

(2)  The  sponsor  must  address  its  petition 
to  the  Director,  Flight  Standards  Service. 

(3)  A  petition  for  reconsideration,  if  filed 
within  the  30-day  period,  suspends  the      ' 
effectiveness  of  the  determination  by  the 
NSPM  or  the  TPAA  that  the  FTD  is  no  longer 
qualified  unless  the  NSPM  or  the  TPAA  has 
found,  under  paragraph  (c)  of  this  section, 
that  an  emergency  exists  requiring  immediate 
action  with  respect  to  safety  in  air 
transportation  or  air  commerce. 

c.  If  the  NSPM  or  the  TPAA  find  that  an 
emergency  exists  requiring  immediate  action 
with  respect  to  safety  in  air  transportation  or 
air  commerce  that  makes  the  procedures  set 
out  in  this  section  impracticable  or  contrary 
to  the  public  interest: 

(1)  The  NSPM  or  the  TPAA  withdraws 
qualification  of  some  or  all  of  the  FTD  and 
makes  the  withdrawal  of  qualification 
effective  on  the  day  the  sponsor  receives 
notice  of  it. 

(2)  In  the  notice  to  the  sponsor,  the  NSPM 
or  the  TPAA  articulates  the  reasons  for  its 
finding  that  an  emei^gency  exists  requiring 
immediate  action  with  respect  to  safety  in  air 
transportation  or  air  commerce  or  that  makes 
it  impracticable  or  contrary  to  the  public 
interest  to  stay  the  effectiveness  of  the 
finding. 

End  Rule  Language  (§60.29) 


21.  Recordkeeping  and  Reporting 


Begin  Rule  Language  (§60.31) 

a.  The  FTD  sponsor  must  maintain  the 
following  records  for  each  FTD  it  sponsors: 

(1)  The  MQTG  and  each  amendment 
thereto. 

(2)  A  copy  of  the  programming  used  during 
the  evaluation  of  the  FTD  for  initial 
qualification  and  for  any  subsequent  upgrade 
qualification,  and  a  copy  of  all  programming 
changes  made  since  the  evaluation  for  initial 
qualification. 

(3)  A  copy  of  all  of  the  following: 

(i)  Results  of  the  evaluations  for  the  initial 
and  each  upgrade  qualification. 

(ii)  Results  of  the  quarterly  objective  tests 
and  the  approved  performance 
demonstrations  conducted  in  accordance 
with  §  60.19(a)  for  a  period  of  2  years. 

(iii)  Results  of  the  previous  three  recurrent 
evaluations,  or  the  recurrent  evaluations  from 
the  previous  2  years,  whichever  covers  a 
longer  period. 

(iv)  Comments  obtained  in  accordance 
with  §  60.9(b)(1)  for  a  period  of  at  least  18 
months. 

(4)  A  record  of  all  discrepancies  entered  in 
the  discrepancy  log  over  the  previous  2  years, 
including  the  following: 

(i)  A  list  of  the  components  or  equipment 
that  were  or  are  missing,  malfunctioning,  or 
inoperative. 

(ii)  The  action  taken  to  correct  the 
discrepancy. 

(iii)  The  date  the  corrective  action  was 
taken.  

(5)  A  record  of  all  modifications  to  FTD 
hardware  configurations  made  since  initial 
qualification. 

b.  The  FTD  sponsor  must  keep  a  current 
record  of  each  certificate  holder  using  the 
FTD.  The  sponsor  must  provide  a  copy  of 
this  list  to  the  NSPM  at  least  semiannually. 

c.  The  records  specified  in  this  section 
must  be  maintained  in  plain  language  form 
or  in  coded  form,  if  the  coded  form  provides 
for  the  preservation  and  retrieval  of 
information  in  a  manner  acceptable  to  the 
NSPM. 

d.  The  sponsor  must  submit  an  annual 
report,  in  the  form  of  a  comprehensive 
statement  signed  by  the  quality  assurance 
primary  contact  point,  certifying  that  the  FTD 
continues  to  perform  and  handle  as  qualified 
by  the  NSPM. 

End  Rule  Language  (§60.31) 


22.  Applications,  LofjbooVa,  Reports,  and 
Records:  Fraud,  Falsification,  or  Incorrect 
Statements 


Begin  Rule  Language  (§60.33) 

a.  No  person  may  make,  or  cause  to  be 
made,  any  of  the  following: 

(1)  A  ftBudulent  or  intentionally  false 
statement  in  any  application  or  any 
amendment  thereto,  or  any  other  report  or 
test  result  required  by  this  part  or  the  QPS. 

(2)  A  fraudulent  or  intentionally  false 
statement  in  or  omission  from  any  record  or 
report  that  is  kept,  made,  or  used  to  show 


compliance  with  this  part  or  the  QPS,  or  to 
exercise  any  privileges  under  this  chapter. 

(3)  Any  reproduction  or  alteration,  for 
fraudulent  purpose,  of  any  report,  record,  or 
test  result  required  under  this  part  or  the 
QPS. 

b.  The  commission  by  any  person  of  any 
act  prohibited  under  paragraph  a  of  this 
section  is  a  basis  for  any  one  or  any 
combination  of  the  following: 

(1)  A  civil  penally. 

(2)  Suspension  or  revocation  of  any 
certificate  held  by  that  person  that  was 
issued  under  this  chapter. 

(3)  The  removal  of  FTD  qualification  and 
approval  for  use  in  a  training  program. 

c.  The  following  may  serve  as  a  basis  for 
removal  of  qualification  of  an  FTD  including 
the  withdrawal  of  authorization  for  use  of  an 
FTD;  or  denying  an  application  for  a 
qualification. 

(1)  An  incorrect  statement,  upon  which  the 
FAA  relied  or  could  have  relied,  made  in 
support  of  an  application  for  a  qualification 
or  a  request  for  approval  for  use. 

(2)  An  incorrect  entry,  upon  which  the 
FAA  relied  or  could  have  relied,  made  in  any 
logbook,  record,  or  report  that  is  kept,  made, 
or  used  to  show  compliance  with  any 
requirement  for  an  FTD  qualification  or  an 
approval  for  use. 

End  Rule  Language  (§60.33) 


23.  (Reserved) 


24.  (Reserved] 


25.  (Reserved] 


Attachment  1  to  Appendix  D  to  Part  60 — 
General  FTD  Requirements 


1.  General 


Begin  QPS  Reqirements 

a.  Requirements 

Certain  FTD  requirements  included  in  this 
appendix  must  be  supported  with  a 
Statement  of  Compliance  and  Capability 
(SOC)  and,  in  designated  cases,  FTD 
performance  must  be  recorded  and  the 
results  made  part  of  the  QTG.  In  the 
following  tabular  listing  of  FTD  standart^, 
requirements  for  SOC's  are  indicated  in  the 
"Additional  Details"  column. 


End  QPS  Requirements 


b.  Discussion 
Begin  Information 

(1)  This  attachment  describes  the 
minimum  requirements  for  qualifying  Level 
2  through  Level  6  flight  training  devices.  To 
determine  the  complete  requirements  for  a 
specific  level  FTD,  the  objective  tests  in 
attachment  2  of  this  appendix  and  the 
subjective  tests  listed  in  attachment  3  of  this 
appendix  for  this  QPS  must  be  consulted. 
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(2)  The  material  contained  in  this 
attachment  is  divided  into  the  following 
categories: 

(a)  General  cockpit  configuration. 


(b)  Simulator  programming. 

(c)  Equipment  operation. 

(d)  Equipment  and  facilities  for  instructor/ 
evaluator  functions. 


(e)  Sound  system. 
End  Information     - 


Table  of  Minimum  FTD  Requirements  Information 


QPS  Requirement 

General  hlUStaratards 

FTD  level 

Additkxial  details 

Notes 

1 

2 

3 

4 

5 

6 

- 

2.  General  Cockpit  Configuration: 

a.   The   HU   must   have   a 
cockpit  that  is  a  full-scale 
replica  of  the  helKX)pter,  or 
set  of  helicopters,  simulated 
with    controls,    equipment, 
observable   cockpit   lndk»- 
tors,   circuit  breakers,   and 
bulkheads  property  located, 
functionally    accurate    and 
replk:ating  the  helicopter  or 
set  of  helkxjpters.  The  di- 
rectkxi  of  movement  of  con- 
trols and  switches  must  be 
kJentcal  to  that  in  the  heli- 
copter or  set  of  heikx>pters. 

X 

X 

Level  3  must  be  representative  of 
a  single  set  of  helicopters,  and 
must  have  navigation  controls, 
displays,    and    instrunrientation 
as  set  out  in  Part  91,  §91.33 
for  operation  in  accordance  with 
instrument    flight    mies    (IFR). 
Crewmember  seats  must  afford 
the  capability  for  the  occupant 
to  be  able  to  achieve  the  de- 
sign "eye  position"  for  specifk: 
helkx>pters,  or  to  approximate 
such  a  positkm  for  a  generic  set 
of  helkx>pters. 

For  FTD  purposes,  me  cockpit 
consists  of  all  that  space  for- 
ward of  a  cross  sectran  of  the 
fuselage  at  the  most  extreme 
aft  setting  of  the  pik>ts'  seats  in- 
cluding     additional,      required 
crewmember  duty  statkxis  and 
those  required  bulkheads  aft  of 
the  ptk>t  seats. 

b.  The  h  1 U  must  have  equip- 
ment (i.e.,  instruments,  pan- 
els, systems,  and  controls) 
simulated  sufficiently  for  the 
authorized"  training/checking 
events  to  be  accomplished. 
The    installed    equipment, 
must  be  k)cated  in  a  spa- 
tially correct  configuratkMi, 
and  may  be  in  a  cockpit  or 
an  open  flight  deck  area. 
Actuatkxi  of  this  equipment 
must   replK^te   ttie   appro- 
priate functkxi  in  the  heli- 
copter. 

X 

X 

X 

Level  2  must  be  representative  of 
a  single  set  of  helKopters. 

c.  Circuit  breakers  must  func- 
tnn  accurately  when  they 
are   involved   in   operating 
procedures  or  malfunctkjns 
requiring  or  involving  flight 
crew  response. 

X 

X 

X 

X 

Level  6  devfces  must  have  in- 
stalled circuit  breakers  properly 
k)cated  in  the  1- 1 U  cockpit. 

- 

3.  Programming: 

- 

a.  The  1- 1 U  must  provkJe  the 
proper     effect     of     aero- 
dyriamk;   changes   for   the 
combinations  of  drag  and 
thrust  normally  encountered 
in  flight.  This  must  include 
the  effect  of  change  in  heli- 
copters    attitude,      thmst, 
drag,  altitude,  temperature, 
and  configuration. 

X 

X 

X 

X 

Levels  3  and  6  additk>nally  re- 
quire the  effects  of  change  in 
gross    ¥veight    and    center    of 
gravity.  Levels  2,  3,  and  5  re- 
quire only  generic  aerodynamk: 
programming. 

- 

b.  The  FTD  must  have  the 
computer  (anak)g  or  digital) 
capability  (is.,  capacity,  ac- 
curacy, resolutk>n,  and  dy- 
namk:  response)  needed  to 
meet  the  qualifwatton  level 
sought. 

X 

X 

X 

X 

X 

"■■ 

- 
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Table  of  Minimum  FTD  Requirements  Information— Continued 


OPS  Requirement 

General  h  1 U  Standards 

FTD  level 

Additk)nal  details 

Notes 

1 

2 

3 

4 

5 

6 

c.  The  HU  hardware  and 
programming  must  be  up- 
dated within  6  months  of 
any  helkxipters  modifk»- 
tions  or  data  releases  (or 
any  such  modifnalkxi  or 
data  releases  applk»ble  to 
the  set  of  helk»pters)  un- 
less, with  prior  coordinatkm, 
the  NSPM  authorizes  other- 
wise. 

X 

X 

X 

X 

X 

d.  Fielative  responses  of  the 
cockpit  instruments  (and 
the  visual  and  motkm  sys- 
tems, if  installed  and  train- 
ing, testing,  or  checking 
credits  are  being  sought) 
must  be  coupled  ck>sety  to 
provide  integrated  sensory 
cues.  The  instruments  (and 
the  visual  and  motk>n  sys- 
tems, if  installed,  and  train- 
ing, testing,  or  checking 
credits  are  being  sought) 
must  respond  to  abaipt 
input  at  the  pitofs  position 
within  the  allotted  time,  but 
not  before  the  time,  wfien 
the  helicopter  or  set  of  heli- 
copters would  respond 
under  the  same  conditkxis. 
(If  a  visual  system  is  in- 
stalled and  training,  testing, 
or  checking  credits  are 
sought,  the  visual  scene 
changes  from  steady  state 
disturt>ance  must  occur 
within  the  appropriate  sys- 
tem dynamk:  re,sponse  limit 
but  not  before  the  instru- 
ment response  (and  not  be- 
fore the  motion  system 
onset  if  a  motion  system  is 
installed)). 

X 

X 

X 

X 

A  demonstratton  is  required  and 
must  simultaneously  record:  the 
analog  output  from  the  pitot's 
control  column,  wheel,  and  ped- 
als; and  tfie  output  signal  to  the 
pitofs  attitude  lnd«ator.  These 
recordings  must  be  compared 
to  helicopter  response  data  in 
the     following     configurations: 
takeoff,  cruise,  and  approach  or 
landing.  The  results  must  be  re- 
corded in  the  QTG.  Additk)nally, 
if  a  visual  system  is  installed 
and  training,  testing,  or  check- 
ing credits  are  sought,  the  out- 
put signal  to  ttie  visual  system 
display  (including  visual  system 
analog    delays    must    be    re- 
corded); and  if  a  motion  system 
is  installed  and  training,  testing, 
or  checking  credits  are  sought, 
the    output    from    an    acceler- 
ometer  attached  to  the  motkm 
system  platform  located  at  an 
acceptable  k>cation  near  the  pi- 
krts'  seats  is  also  required. 

i 

« 

4.  Equipment  Operations: 

a.  All  relevant  instmment  indi- 
cations involved  in  the  sim- 
ulation of  the  helkx)pter  (or 
set  of  helicopters)  must 
automatically  respond  to 
control  movement  or  exter- 
nal disturtjances  to  the  sim- 
ulated hetkxipter  or  set  of 
helkx)pters;  e.g.,  turtxjience 
or  winds. 

X 

X 

X 

X 

• 
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-  _ 

Table  of  Miniiviuim  FTD  Requirements  Information— Continued 

QPS  Requirement 

_ 

General  1- 1  L>  Standards 

FTD  level 

Additional  details 

Notes 

1 

2 

3 

4 

5 

6 

b.  Navigation  e< 
be    installed 
within  ttie  toh 
cable  for  the 
set  of  helicopt 

luipment  must 
and    operate 

Frances  appli- 
helicopter  or 

er. 

X 

X 

X 

X 

Levels  2  and  5  need  have  only 
that  navigation  equipment  nec- 
essary to  fly  an  instrument  ap- 
proach. Levels  3  and  6  must 
also     include     communication 
equipment  (inter-phone  and  air/ 
ground)  like  that  in  the  heli- 
copter,  or  set  of  helicopters, 
and,  if  appropriate  to  the  oper- 
ation being  conducted,  an  oxy- 
gen mask  mk:rophone  system. 

c.  Installed  systems  must  sim- 
ulate   the    applicable    heli- 
copter   (or    set    of    heli- 
copters) system  operation, 
both  on  the  ground  and  in 
flight.    At    least    one    heli- 
copter system  must  be  rep- 
resented. Systems  must  be 
operative  to  the  extent  that 
applicable    normal,    abnor- 
mal, and  emergency  oper- 
ating  procedures   included 
in    the    sponsor's    training 
programs  can   be  accom- 
plished. 

X 

X 

X 

X 

X 

Level  6  must  simulate  aH  applna- 
ble  heNcopter  flight,  navigation, 
and  systems  operation.  Level  3 
must  have  flight  and  naviga- 
tional controls,  displays,  and  in- 
strumentatkMi  for  powered  air- 
craft  as  set  out   in   part  91, 
§91.205  for  IFR  operation.  Lev- 
els 2  and  5  nrHJSt  have  influ- 
enced  flight   and    navigational 
controls,  displays,  and  instnj- 
mentation. 

- 

d.  Tlie  lighting  environmental 
for  panels  and  instruments 
must  be  sufficient  for  the 
operation  being  conducted. 

X 

X 

X 

X 

X 

- 

e.  The  FTD  must  provide  con- 
trol forces  and  control  travel 
that  correspond  to  the  rep- 
licated helicopter,  or  set  of 
helicopters.   Control  forces 
must    react    in    the    same 
manner  as  in  the  helicopter, 
or  set  of  helicopters,  under 
the  same  flight  conditions. 

X 

■ 

X 

- 

f.  The  FTD  must  provide  con- 
_trol  forces  and  control  travel 
of    suffictent    precision    to 
manually  fly  an  instrunrient 
approach.      The      control 
forces   must   react   in   the 
same  manner  as  in  the  heli- 
copter, or  set  of  helicopters, 
under  the  same  flight  condi- 
tions. 

X 

X 

^  .    ■ 

5.  Instructor  or  Evaluator  Facilities: 

a.    In   addition  to  the  flight 

able  seating  anangements 
for  an  instructor/check  air- 
man   and    FAA    Inspector 
must  be  available.   These 
seats    must    provide    ade- 
quate     view      of      crew- 
member's  panel(s). 

X 

X 

X 

X 

X 

These  seats  need  not  be  a  replica 
of  em  aircraft  seat  and  ntay  be 
as  simple  as  an  office  chair 
placed  in  an  appropriate  posi- 
tkxi. 

-■ 
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Table  of  Minimum  FTD  Requirements  Information— Continui 

9d 

QPS  f^uirement 

: 't 

General  1- 1 U  Standards 

FTD  level 

Additk>nal  details 

Notes 

1 

2 

3 

4 

5 

6 

b.  The  hlU  must  have  in- 
structor controls  that  pemiit 
activation  of  nonnal,  abnor- 
mal, and  emergency  condi- 
tions,   as   may   be   appro- 
priate.     OrKie      activated, 
proper    system    operation 
must    result    from    system 
management  by  the  crew 
and  not  require  input  from 
the  instructor  controls. 

X 

X 

X 

X 

X 

- 

6.  Motion  System: 

a.  The  FTD  may  have  a  mo- 
tion system;  if  desired,  al- 
ttKMjgh  it  is  not  required. 

X 

X 

X 

X 

X 

If  installed,  the  motkxi  system  op- 
eratton  may  not  be  distracting. 
The  motion  system  standards 
set  out  in  QPS  FAA-S-120- 
40C  for  at  least  Level  A  simula- 
tors is  acceptable. 

♦ 

7.  Visual  System: 

a.  The  t- 1 U  may  have  a  visual 
system;  if  desired,  although 
it  is  not  required.  If  a  visual 
system  is  installed,  it  must 
meet  the  foltowing  criteria: 

(1)  Single   channel, 
uncollimated     dis- 
play is  acceptable. 

(2)  Minimum  field  of 
view:  18°  vertical  / 
24°  horizontal  for 
the  pilot  flying. 

(3)  Maximum  paralax 
en-or  10°perpik)t. 

(4)  Scene    content 
may    not   be   dis- 
tracting. 

(5)  Minimum     dis- 
tance from  the  pi- 
lot's  eye    position 
to  the  surface  of  a 
direct  view  display 
may   not  tje   less 
than  the  distance 
to  any  front  panel 
instrument. 

(6)  Minimum  resolu- 
tion of  5  arc-min. 
for  both  computed 
and  displayed  pixel 
size. 

(7)  Maximum  latency 
or         through-put 
must   not   exceed 
300  milliseconds. 

X 

X 

X 

X 

X 

A  statement  of  capability  is  re- 
quired. A  demonstration  of  la- 
tency or  through-put  is  required. 
Visual  system  standards  set  out 
in  QPS  FAA-S-120-40C,  for  at 
least  Level  A  simulators  is  ac- 
ceptable. However,  if  additional 
authorizations  (training,  testing, 
or  checking  credits)  are  sought 
that  require  the  use  of  a  visual 
system,  the  Level  A  simulator 
visual  system  standards  apply. 

^ 

8.  Sound  System: 

a.  The  FTD  must  simulate  sig- 
nificant cockpit  sounds  re- 
sulting   from    pilot    actions 
that   correspoTKl   to   those 
heard  in  the  helkx)pter. 

X 

X 

- 
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Attachment  2  to  Appendix  D  to  Part  60— 
Flight  Training  Device  (FTD)  Objective  Tests 

1.  General 


Begin  QPS  Requirements 

a.  Test  Requirements 

(1)  The  ground  and  flight  tests  required  for 
qualification  are  listed  in  the  following  Table 
of  Objective  Tests.  Computer  generated  FTD 
test  results  must  be  provided  for  each  test.  If 
a  flight  condition  or  operating  condition  is 
required  for  the  test  but  which  does  not 
apply  to  the  helicopter  being  simulated  or  to 
the  qualification  level  sought,  it  may  be 
disregarded  (for  example:  an  engine  out 
climb  capability  for  a  single-engine 
helicopter;  etc.).  Each  test  result  is  compared 
against  Flight  Test  Data  described  in  §60.13, 
and  Paragraph  9  of  this  document.  (See 
paragraph  l.b,  of  this  attachment  for 
additional  information.)  Although  use  of  a 
driver  program  designed  to  automatically 
accomplish  the  tests  is  authorized,  each  test 
must  be  able  to  be  accomplished  manually 
>vhile  recording  all  appropriate  parameters. 
The  results  must  be  produced  on  a  multi- 
channel recorder,  line  printer,  or  other 
appropriate  recording  device  acceptable  to 
the  NSPM.  Time  histories  are  required  unless 
otherwise  indicated  in  the  Table  of  Objective 
Tests.  All  results  must  be  labeled  using  the 
tolerances  and  units  given. 

(2)  The  Table  of  Objective  Tests  in  this 
attachment  sets  out  the  test  results  required, 
including  the  parameters,  tolerances,  and 
flight  conditions  for  FTD  validation. 
Tolerances  are  provided  for  the  listed  tests 
because  aerodynamic  modeling  and 
acquisition/development  of  reference  data 
are  often  inexact.  All  tolerances  listed  in  the 
following  tables  are  applied  to  FTD 
performance.  When  two  tolerance  values  are 
given  for  a  parameter,  the  less  restrictive  may 
be  used  unless  otherwise  indicated. 

(3)  Certain  tests  included  in  this 
attachment  must  be  supported  with  a 
Statement  of  Compliance  and  Capability 
(SOC).  In  the  following  tabular  listing  of  FTD 
tests,  requirements  for  SOC's  are  indicated  in 
the  "Test  Details"  column. 

(4)  When  operational  or  engineering 
judgment  is  used  in  making  assessments  for 
flight  test  data  applications  for  FTD  validity. 


such  judgment  must  not  be  limited  to  a  single 
parameter.  For  example,  data  that  exhibit 
rapid  variations  of  the  measured  parameters 
may  require  interpolations  or  a  "best  fit"  data 
section.  All  relevant  parameters  related  to  a 
given  maneuver  or  flight  condition  must  be 
provided  to  allow  overall  interpretation. 
When  it  is  difficult  or  impossible  to  match 
FTD  to  helicopter  data  throughout  a  time 
history,  differences  must  be  justified  by 
providing  a  comparison  of  other  related 
variables  for  the  condition  being  assessed. 

(5)  It  is  not  sufficient,  nor  is  it  acceptable, 
to  program  the  FTD  so  that  the  aerodynamic 
modeling  is  correct  only  at  the  validation  test~ 
points.  Unless  noted  otherwise,  tests  must 
represent  helicopter  performance  and 
handling  qualities  at  normal  operating 
weights  and  centers  of  gravity  (CG).  If  a  test 

is  supported  by  aircraft  data  at  one  extreme 
weight  or  CG,  another  test  supported  by 
aircraft  data  at  mid-conditions  or  as  close  as 
possible  to  the  other  extreme  is  necessary. 
Certain  tests  that  are  relevant  only  at  one 
extreme  CG  or  weight  condition  need  not  be 
repeated  at  the  other  extreme.  The  results  of 
the  tests  for  Levels  3  and  6  are  expected  to 
be  indicative  of  the  device's  performance  and 
handling  qualities  throughout  the  following: 

(a)  The  helicopter  weight  and  CG  envelope; 

(b)  The  operational  envelope;  and 

(c)  Varying  atmospheric  ambient  and 
environmental  conditions — including  the 
extremes  authorized  for  the  respective 
helicopter  or  set  of  helicopters. 

(6)  When  comparing  the  parameters  listed 
to  those  of  the  helicopter,  sufficient  data 
must  also  be  provided  to  verify  the  correct 
flight  condition  and  helicopter  configuration 
changes.  For  example:  to  show  that  control 
force  is  within  ±0.5  pounds  (0.22  daN)  in  a 
static  stability  test,  data  to  show  the  correct 
airspeed,  power,  thrust  or  torque,  helicopter 
configuration,  altitude,  and  other  appropriate 
datum  identification  parameters  must  also  be 
given.  If  comparing  short  period  dynamics, 
normal  acceleration  may  be  used  to  establish 
a  match  to  the  helicopter,  but  airspeed, 
altitude,  control  input,  helicopter 
configuration,  and  other  appropriate  data 
must  also  be  given.  If  comparing  landing  gear 
change  dynamics,  pitch,  airspeed,  and 
altitude  may  be  used  to  establish  a  match  to 
the  helicopter,  but  landing  gear  position  must 
also  be  provided.  All  airspeed  values  must  be 

Table  of  Objective  Tests 


clearly  annotated  as  to  indicated,  calibrated, 
etc.,  and  like  values  used  for  comparison. 

(7)  The  QTG  provided  by  the  sponsor  must 
describe  clearly  and  distinctly  how  the  FTD 
will  be  set  up  and  operated  for  each  test. 
Overall  integrated  testing  of  the  FTD  must  be 
accomplished  to  assure  that  the  total  FTD 
system  meets  the  prescribed  standards;  i.er,  it 
is  not  acceptable  to  test  only  each  FTD 
subsystem  independently.  A  manual  test 
procedure  with  explicit  and  detailed  steps  for 
completion  of  each  test  must  also  be 
provided. 

(8)  In  those  cases  where  the  objective  test 
results  authorize  a  "snapshot"  result  in  lieu 
of  a  time-history  result,  the  sponsor  must 
ensure  that  a  steady  state  condition  exists 
from  5  seconds  prior  to,  through  2  seconds 
after,  the  instant  of  time  captured  by  the 
"snapshot." 

(9)  For  previously  qualified  FTDs,  the  tests 
and  tolerances  of  this  appendix  may  be  used 
in  subsequent  recurrent  evaluations  for  any 
given  test  providing  the  sponsor  has 
submitted  a  proposed  MQTG  revision  to  the 
NSPM  and  has  received  NSPM  approval. 

(10)  Tests  of  handling  qualities  must 
include  validation  of  augmentation  devices. 
FTDs  for  highly  augmented  helicopters  will 
be  validated  both  in  the  unaugmented 
configuration  (or  failure  state  with  the 
maximum  permitted  degradation  in  handling 
qualities)  and  the  augmented  configuration. 
Where  various  levels  of  handling  qualities 
result  from  failure  states,  validation  of  the 
effect  of  the  failure  is  necessary. 
Requirements  for  testing  will  be  mutually 
agreed  to  between  the  sponsor  and  the  NSPM 
on  a  case-by-case  basis. 

End  QPS  Requirements 


Begin  Information 

b.  Discussion 

If  relevant  winds  are  present  in  the 
objective  data,  the  wind  vector  (magnitude 
and  direction)  should  be  clearly  noted  as  part 
of  the  data  presentation,  expressed  in 
conventional  terminology,  and  related  to  the 
runway  being  used  for  the  test. 

End  Information 


'                                   QPS  Requireinent 

Flight  training  device  level 

Information 
notes 

Test 

Tderence 

Flight  conditions 

Test  details 

1 

2 

3 

4 

5 

6 

;ij 

^  Kerronnance 

a.  Engine  Assessment 

(1)  Start  Operations: 

- 

(a)  Engine  start  arxl 

Ligtit  Off  Time— ±10% 

Ground  with  tfie  Rotor 

X 

X 

Record  each  ertgine- 

acceteration 

or  ±1  sec..  Torque— 

Brake  Used  and  Not 

start  from  ttie  initi- 

(transient). 

±5%,  Rotor  Spee«l— 
±3%.  Fuel  Flow— 
±10%,  Gas  Gener- 
ator Speed— ±5%, 
Power  Turbine 
Speed— +5%,  Gas 
Turt)ioe  Temp— ±30° 
C. 

Used. 

ation  of  the  start  se- 
quence to  steady 
state  idle  and  from 
steady  state  idle  to 
operating  RPM.. 
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Table  of  Objective  Tests— Continued 

OPS  Requirement 

Test 

Tderenoe 

Right  conditions 

Right  training  device  level 

Test  details 

InfofTiMiion 
nolM 

1 

2 

3 

4 

5 

6 

(b)  Steady  State 
Idle  and  Oper- 
ating RPM  condi- 
tions. 

ToKjue— ±3%,  Rotor 
Speed— ±1.5%,  Fuel 
Flow— ±5%,  Gas 
Generator  Speed— 
±2%,  Power  Turt>ine 
Speed-^t2%,  Tur- 
bine Gas  Temp — 
±20°  C. 

Ground 

X 

X 

X 

X 

Record  both  steady 
state  idle  and  oper- 
ating RPM  condi- 
tions May  t>e  a  se- 
ries of  snapstKM 
tests.. 

(2)  Power  Turbine 

±10%  of  total  change 
of  power  turt>ine 
speed. 

Ground 

X 

X 

Record  engine  re- 
sponse to  trim  sys- 
tem actuation  in  both 
directions.. 

(3)  Engine  and  Rotor 
Speed  Governing. 

Torque-i5%,  Rotor 
Speed-^1.S%. 

Climb,  Descent 

X 

X 

Record  results  using  a 
step  input  to  tt>e  col- 
lective May  be  con- 
ducted corKXjrrentiy 
witfi  climb  and  de- 
scent perlormance 
tests.. 

b.lnnwit 

Performance  and 
ma  rosnons. 

Torque-^3%.  Pilch  At- 
titude-^1.5°.  Side- 
slip Angle-Hb2°.  Lon- 
gitudnial  Control  Po- 
sition—±5%,  Lateral 
Control  Position— 
±5%,  Directional 
Control  Positioo— 
±5%,  Collective  Con- 
trol Po8ition-^t5%,. 

Ciuise  (Augmentation 
OnwidOff). 

X 

X 

- 

X 

X 

Record  results  for  two 
gross  weigtit  and  CO 
combinations  wilti 
varyirtglrim  speeds 
llMuugfKxit  ttie  air- 
speed envelope.  May 
be  a  series  of  snap- 
shot tests.. 

4 

cCNmb 

Perfonnance  and 
Trimmed  Right  Con- 
trol Positions. 

Vertical  Velocity— ±100 
fpm  (61  m/sec)  or 
±10%,  Pitch  Attl- 
tude-^1 .5%.  Side- 
slip Angle-±2o,  Lon- 
gitudinal Control  Po- 
sition— ±5%,  Lateral 
Control  Position— 
±5%,  Directionai 

All  engines  operating. 
One  engine  inoper- 
ative, Augmentation 
Sy8tem(s)  On  and 
Off. 

X 

X 

X 

X 

Record  results  for  two 
gross  weight  and  CG 
combinations  TtM 
data  presented  must 
be  for  normal  dimb 
power  conditions 
ktay  be  a  series  of 
snapshot  tests. 

9 

±5%,  Collective  Con- 
trol Position— ±5%. 

d.  Descant 

(1)  Descent  Perform- 
ance and  Trimmed 
FBght  Control  Posi- 
tions. 

Tor<que-±3%,  Pilch  Atti- 
tude-±1 .5°,  Sideslip 
Angle-±2°,  Longitu- 
dinal Control  Posi- 
tion-±5%.  Lateral 
Control  Position- 
±5%,  Directional 
Control  Position- 
±5%.  CoMective  Con- 
trol Position-±5%. 

At  or  near  1,000  fpm 
rate  of  descent 
(RoO)  at  normal  ap- 
proach speed.  Aug- 
mentation System(s) 
On  and  Off. 

X 

X 

X 

X 

Record  rasuNs  for  Iwo 
gross  weight  and  CG 
combinations.  May 
be  a  series  of  snap- 
shot tests. 

* 

(2)  Aiitnrotation  Per- 
formance aiKJ 
Trimmed  Ffight  Con- 
trol Positions. 

Torque-±3%,  Pitcti  Atti- 
tude-±1 .5°,  Sideslip 
Angle-±2°.  Longitu- 
dinal Control  Posi- 
tion-5%.  Lateral  Con- 
trol Po8ilion-±5%,  Di- 
rectional Conlrol  Po- 
silion-±5%,  CoNedive 
Control  Position- 
±5%.. 

Steady  descents.  Aug- 
mentation System<s) 
On  and  Off. 

X 

X 

X 

X 

Record  resuRs  for  two 
gross  weight  oorx8- 
lions.  Data  must  be 
recorded  for  normal 
operating  RPM. 
(Rotor  speed  toler- 
ance applies  only  if 
collective  control  po- 
sition is  fuH  down.) 
Data  must  be  re- 
corded lor  speeds 
from  appraxintaMy 
SO  Ids.  through  at 
loest  maximum  gide 
dMwtoe  airapesd. 
May  be  a  aeries  of 

i 
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Table  of  Objective  Tests— Continued 

QPS  Requirement 

Test  details 

Informatkxi 
notes 

Test 

TolererKe                      "" 

riKjfii  ujiiuiuuiia 

1 

2 

3 

4 

5 

6 

- 

d.  Auloratation 

" 

Entry 

Rotor  Speed-±3%, 
Pitch  Attitude  ±22°, 

Cnjise;  or  Climb  

X 

X 

Record  results  of  a 
rapkl  throttle  reduc- 

Rom  Attitude-3°,  Yaw 

tk)n  to  kite.  If  accom- 

Atfitude-±5°, Air- 

plished  in  cruise,  re- 

speed-±5 kts.. 

sults  must  be  for  the 

Vertical  Vekxaty- 
±200  fpm  (1.00m/ 
sec)  or  10%. 

maximim  range  air- 
speed. If  accom- 
plished in  dimb,  re- 
sults must  be  for  the 
maximum  rate  of 
dimb  airspeed  at  or 
near  maximum  con- 

- 

tinuous  power. 

3.  HMMMing  QuaHties 

a.  Control  Systam  Machwiical  Charactaristica 

For  FTDs  requiring  Static  or  Dynamic  tests  at  ttie  controls  (i.e.,  cyclic,  collective,  and  pedal),  special  test  fixtures  will  not  l>e  required  during 

Contact  the  NSPM  for 

-    initial  Of  upgrade  evaluations  if  tfie  sponsor's  QTG/MQTG  sfiows  botti  test  fixture  results  and  tfie  results  ol 

an  alternative  approach,  such 

clarifk:atk)n  of  any 

as  computer  plots  produced  concurrently,  that  show  satisfactory  agreement.  Repeat  of  the  alternative  method  during  the  initial  or  upgrade 

issue  regarding  heli- 

evaluation would  then  satisfy  this  test  requirement.  For  initial  and  upgrade  evaluations,  the  control  dynamic  characteristics  must  be  meas- 

copters with  revers- 

ured  at  and  recorded  directly  from  the  cockpit  controls,  and  must  be  accomplished  in  climb,  cruise,  and  autorotation. 

ibte  controls. 

(DCvdic  

Breakout— +0.25  lbs. 
(0.112  daN)  or  25% 

Ground;  Statk:  condi- 
tkxis.  Trim  on  and 

X 

X 

X 

X 

Record  results  lor  an 
uninterrupted  control 

Force-^1 .0  to. 

Off.  Friction  Off.  Aug- 

sweep  to  the  stops. 

' 

(0.224  daN)  or  10%. 

mentatnn  On  and 

(This  test  does  not 

OH. 

apply  if  aircraft  hard- 
ware modular  con- 

trollers are  used.) 

(2)  Collective  and  Ped- 

Breakout—±0.5  tos. 

Ground;  Statk:  condn 

X 

X 

X 

X 

Record  results  for  an 

als. 

I 

(0.224  daN)  or  25% 
Force— ±1.0  to. 
(0.224  daN)  or  10%. 

tkxis.  Trim  on  and 
Off.  Frictkjn  Off.  Aug- 
mentation On  and 
Off. 
Ground;  StatK  condt- 

uninterrupted  control 
sweep  to  tfte  stops. 

(3)  Brake  Pedal  Force 

±5  lbs.  (2.224  daN)  or 

X 

X 

X 

X 

vs  Position. 

10%. 

tk>ns. 

(4)  Trim  System  Rate 

Rate-^10%  

Ground  Statk:  condi- 

X 

X 

X 

X 

The  toteraiKe  applies 

(all  applicable  sys- 

tkDns. Trim  On.  Fric- 

to  the  recorded  value 

tems). 

tkxiOff. 

of  ttw  trim  rate. 

(5)  Control  Dynamics 

±10%  of  time  for  first 

Hover/Cruise.  Trim  On, 

X 

Results  must  be  re- 

Control  Dynamns  for 

(an  axes). 

zero  crossing  and 
±10  (N+1)%  of  pe- 
riod thereafter.  ±10% 

FricttonOfl. 

ooidad  for  a  normal 
in  both  dwections  in 

systems  may  be 
evakiated  in  a 

of  amplitude  of  first 

_ 

each  axis  (approxi- 

grouTKl/statk: condi- 

~ 

overshoot.  ±20%  of 
amplitude  of  2nd  and 
sut>sequent  over- 

mately 25%  to  50% 
of  fun  throw). 

tnn.  Refer  to  para- 
graph 3  of  tftis  ap- 
parxfix  for  additkxial 

shoots  greater  than 

informatkx)  "N"  is 

5%  of  initial  displace- 

c 

the  sequential  period 

ment.  ±1  overstKX)! 

^ 

of  fuH  cycte  of  osdl- 

greater  than  5%  of 

latkxi. 

initial  displacement 
±1  overshoot. 

(6)  Freapay  .„ \... 

±0.10  in 

Ground;  Statk:  condi- 
tnns. 

X 

X 

X 

X 

Record  and  compare 
results  for  aH  con- 
trols. 

B.  LamriliMin^  Handlina  QuaHttaa 

(1)  Control  Response  .... 

Pilch  Rate-d10%  or 
±2«/S8C.,  PUch  Atti- 
tude Change-d:10% 

Cruise:  Augmentatkxi 
on  and  Off. 

X 

X 

X 

X 

Results  must  be  re- 
corded for  two  cruise 

1 

or  ±1.5°. 

- 

quirad  spaed. 

- 

• 

^ 

Record  data  for  a 
step  control  input. 
T^e  Off-axis  re- 

- 

sponse  must  show 
conad  trend  for  un- 

augmanlad  cases. 
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Table  of  Objective  Tests— Continued 


Of»S  Requirement 

TolererKe 

Flight  conditnns 

Flight  training  devkre  level 

Test  details 

notes 

Test 

1 

2 

3 

4 

5 

6 

(2)  Statk:  Stability 

Longitudinal  Control 
Positkxi:  ±10%  of 
change  from  trim  or 
±0.25  in.  (6.3  mm)  or 
Longitudinal  Control 
Force:  ±0.5  lb. 
(0.223  daN)  or  ±10%. 

Cniise  or  Climb.  Auto- 
rotatton.  Augmenta- 
tkxi  on  and  Off. 

X 

X 

X 

X 

Record  Fesults  for  a 
minimum  of  two 
speeds  on  each  skla 
of  the  trim  speed 
May  be  a  series  of 
snapshot  tests. 

(3)  Dynamk:  Stability: 

(a)  Long  Term  Re- 
sponse. 

(b)  Short  Temi  Re- 
sponse. 

±10%  of  cak:ulated  pe- 
riod. ±10%  of  time  to 
''h  or  double  ampli- 
tude, or  ±0.02  of 
damping  ratw. 

±1.5%  Pitch  or  ±2V 
sec.  Pitch  Rate.  ±0.1 
g  Normal  Accelera- 
tkm. 

Cruise  Augmentatkxi 
On  and  Off. 

Cniise  or  Climb.  Aug- 
mentatkxi On  and 
Off. 

X 

X 

X 

X 
X 

Record  results  for  thraa 
fuH  cycles  (6  over- 
shoots after  input 
completed)  or  that 
sufficient  to  deter- 
mine time  to  '/i  or 
double  amplitude. 
whk:hever  is  less. 
For  non-periodk;  re- 
sponses, the  time 
history  must  be 
matched. 

r^ecord  results  for  at 
least  two  airspeeds. 

• 

(4)  Maneuvering  Sta- 
bility. 

Longitudinal  Control 
Positton±10%  of 
change  from  trim  or 
±0.25  in.  (6.3  mm)  or 
Longitudinal  Control 
Forces±0.5  to.  (0.223 
daN)  or  ±10%. 

Cruise  or  Climb.  Aug- 
mentatkxi On  and 
Off. 

X 

Record  results  lor  at 
least  two  airspeeds. 
Record  results  for 
Approximately  30°- 
45°  bank  angle  The 
force  maybe  shown 
as  a  cross  ptot  for  ir- 
reversible systems. 
May  be  a  series  of 
snapshot  tests. 

(5)  Landing  Gear  Oper- 
ating Times. 

±1  sec  

Takeoff  (Retractkm), 
Approach  (Exten- 
skxi). 

X 

X 

X 

X 

d.  Lateral  and  Dlraetional  Handling  CknlWaa 

(1)  Control  Response: 
(a)  Lateral  

Roll  Rate-<i:10%  or 
±3°/sec.  Roll  Attitude 
Change— +10%  or 
±3". 

Yaw  Rate-d10%  or 
±2°/sec..  Yaw  Atti- 
tude Change— ±10% 

or  ±2°. 

Cniise  Augmentatkxi 
On  and  Off. 

Cruise;  Augmentatkxi 
On  and  Off. 

' 

X 
X 

X 
X 

X 
X 

X 
X 

Record  results  for  at 
least  two  airspeeds, 
induding  tt>e  speed 
at  or  near  ttie  min- 
imum power  required 
airspeed  Record  re- 
sults for  a  step  con- 
trol input  The  Off- 
axis  response  must 
show  correct  trend 
for  unaugmented 
cases. 

Record  data  for  at  teast 
two  Airspeeds,  in- 
duding the  speed  at 
or  near  ttie  minimum 
power  required  air- 
speed Record  re- 
sults for  a  step  con- 
tnjl  input  The  Off- 
axis  response  must 
sfiow  correct  trend 
for  unaugmented 
cases. 

• 

(b)  Directkxial  

-■ 
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Table  of  Objective  Tests— Continued 

OPS  Requirement 

Tolerance 

Right  conditkxis 

Right  training  devk»  level 

Test  details 

Iiifoii^uition 
notes 

Test 

1 

2 

3 

4 

5 

6 

(2)  Directional  Static 
Stat>ility. 

Lateral  Control  Posi- 
tion-^10%of 
charige  from  trim  or 
±0.25  in.  (6.3mm)  or 
Lateral  Control 
Force-^tO.5  lb. 
(0.223daN)  or  10% 
Roll  Attitude— ±1.5, 
Directional  Control 
Position— ±10%  of 
change  from  trim  or 
±0.25' in.  {6.3mm)  or 
Directional  Control 
Forc»-±1  lb.  (0.448 
daN)or  10%.. 

Longitudif^  Control 
Position— ±10%  of 
change  from  trim  or 
±0.25  in.  (6.3  mm). 
Vertical  Velocity— 
±100  fpm  (0.50  m/ 
sec)  or  10  %. 

(1)Cnjise;or(2)Climb 
(may  use  Descent  in- 
stead of  Climb  if  de- 
sired) Augmentatkxi 
On  and  Off. 

X 

X 

- 

X 

X 

Record  results  for  at 
least  two  skleslip  an- 
gles on  either  skte  of 
the  trim  point.  The 
force  may  be  shown 
as  a  cross  pkrt  for  ir- 
reversible systems. 
May  be  a  series  of 
snapshot  tests. 

■ 

This  is  a  steady  head- 
ing skJeslip  test. 

(3)  Dynamic  Lateral  an 
Directional  Stability: 

(a)  Lateral— Direc- 
tional Osdllatior 

(b)  Spiral  Stability 

d 

5. 

±0.5  sec.  or  ±10%  of 
period.  ±10%  of  time 
to  '/i  or  double  am- 
plitude or  +0  02  of 
damping  ratio  ±20% 
or  ±1  sec  of  time  dif- 
ference between 
peaks  of  bank  and 
sideslip. 

Correct  Trend.  ±2° 
bank  or  ±10%  in  20 
sec. 

Cruise  or  Climb;  Aug- 
mentatkx)  On/Off. 

Cruise  or  Climb  Aug- 
mentatnn  On  and 
Off. 

X 
X 

X 
X 

X 
X 

X 
X 

Record  results  for  at 
least  two  airspeeds. 
The  test  must  be  ini- 
tiated with  a  cydk:  or 
a  pedal  doublet 
input.  Record  results 
for  six  fun  cycles  (12 
overshoots  after 
irtput  completed)  or 
that  suffk:ient  to  de- 
termine time  to  'A  Of 

whKh  is  less.  For 
non-periodk:  re- 
sponse, the  Uftw  his- 
tory must  be 
matched. 
Record  tt>e  results  of  a 
release  from  pedal 
only  or  cydk:  only 
turns.  Results  must 
t>e  recorded  from 
turrts  in  both  direc- 
tions. 

^ 

(c)  Adverse/ 
Provefse  Yaw. 

Correct  Trend,  ±2° 
transient  skleslip 
angle. 

Cruise  or  Climb.  Aug- 
mentation On  and 
Off. 

X 

X 

X 

X 

Record  the  time  history 
of  initial  entry  into  cy- 
dk: only  turns,  using 
only  a  moderate  rate 
for  cyclic  input.  Re- 
sults must  be  r»- 
oorded  for  turns  in 

both  dkBctkxis. 

4.  Control  Dynamics 


Begin  Infonnation 

a.  The  characteristics  of  a  helicopter  flight 
control  system  have  a  major  effect  on  the 
handling  qualities.  A  significant 
consideration  in  pilot  acceptability  of  a 
helicopter  is  the  "feel"  provided  through  the 
cockpit  controls.  Considerable  effort  is 
expended  on  helicopter  feel  system  design  in 
order  to  deliver  a  system  with  which  pilots 
will  be  comfortable  and  consider  the 
helicopter  desirable  to  fly.  In  order  for  an 


FTD  to  be  representative,  it  too  must  present  ^ 
the  pilot  with  the  proper  feel;  that  of  the 
respective  helicopter. 

b.  Recordings  such  as  free  response  to  an 
impulse  or  step  function  are  classically  used 
to  estimate  the  dynamic  properties  of 
electromechanical  systems.  In  any  case,  it  is 
only  possible  to  estimate  the  dynamic 
properties  as  a  result  of  only  being  able  to 
estimate  true  inputs  and  responses. 
Therefore,  it  is  imperative  that  the  best 
possible  data  be  collected  since  close 
matching  of  the  FTD  control  loading  system 
to  the  helicopter  systems  is  essential.  Control 
feel  dynamic  tests  are  described  in  the  Table 


of  Objective  Tests  in  this  appendix.  Where 
accomplished,  the  bee  response  is  measured 
after  a  step  or  pulse  input  is  used  to  excite 
the  system. 

c.  For  initial  and  upgrade  evaluations,  it  is 
required  that  control  dynamic  characteristics 
be  measured  at  and  recorded  directly  from 
the  cockpit  controls.  This  procedure  is 
usually  accomplished  by  measuring  the  free 
response  of  the  controls  using  a  step  or  pulse 
input  to  excite  the  system.  The  procedure 
must  be  accomplished  in  hover,  climb, 
cruise,  and  autorotation.  For  helicopters  with 
irreversible  control  systems,  measurements 
may  be  obtained  on  the  ground.  Proper  pitot- 
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static  inputs  (if  appropriate)  must  be 
provided  to  represent  airspeeds  typical  of 
those  encountered  in  flight. 

d.  It  may  be  shown  that  for  some 
helicopters,  climb,  cruise,  and  autorotation 
have  like  effects.  Thus,  some  tests  for  one 
may  suffice  for  some  tests  for  another.  If 
either  or  both  considerations  apply, 
engineering  validation  or  helicopter 
manufacturer  rationale  must  be  submitted  as 
justification  for  ground  tests  or  for 
eliminating  a  configuration.  For  FTDs 
requiring  static  and  dynamic  tests  at  the 
controls,  special  test  ffxtures  will  not  be 
required  during  initial  and  upgrade 
evaluations  if  ^e  sponsor's  QTG  shows  both 
test  ffxture  results  and  the  results  of  an 
alternative  approach,  such  as  computer  plots 
which  were  produced  concurrently  and  show 
satisfactory  agreement.  Repeat  of  the 
alternative  method  during  the  initial 
evaluation  would  then  satisfy  this  test 
requirement. 

e.  Control  Dynamics  Evaluations.  The 
dynamic  properties  of  control  systems  are 
often  stated  in  terms  of  frequency,  damping, 
and  a  number  of  other  classical 
measurements  which  can  be  found  in  texts 
on  control  systems.  In  order  to  establish  a 
consistent  means  of  validating  test  results  for 
FTD  control  loading,  criteria  are  needed  that 
will  clearly  deffne  the  interpretation  of  the 
measurements  and  the  tolerances  to  be 
applied.  Criteria  are  needed  for  both  the 
underdamped  system  and  the  overdamped 
system,  including  the  critically  damped  case. 
In  the  case  of  an  underdamped  system  with 
very  light  damping,  the  system  may  be 
quantified  in  terms  of  frequency  and 


damping.  In  critically  damped  or 
overdamped  systems,  the  frequency  and 
damping  is  not  readily  measured  from  a 
response  time  history.  Therefore,  some  other 
measurement  must  be  used. 

f.  Tests  to  verify  that  control  feel  dynamics 
represent  the  helicopter  must  show  that  the 
dynamic  damping  cycles  (free  response  of  the 
control)  match  that  of  the  helicopter  within 
specified  tolerances.  The  method  of 
evaluating  the  response  and  the  tolerance  to 
be  applied  are  described  below  for  the 
underdamped  and  critically  damped  cases. 

g.  Tolerances.  (1)  Underdamped  Response, 
(a)  Two  measurements  are  required  for  the 
period,  the  time  to  first  zero  crossing  (in  case 
a  rate  limit  is  present)  and  the  subsequent 
frequency  of  oscillation.  It  is  necessary  to 
measure  cycles  on  an  individual  basis  in  case 
there  are  nonuniform  periods  in  the 
response.  Each  period  will  be  independently 
compared  to  the  respective  period  of  the 
helicopter  control  system  and,  consequently, 
will  enjoy  the  full  tolerance  specified  for  that 
period. 

(b)  The  damping  tolerance  will  be  applied 
to  overshoots  on  an  individual  basis.  Care 
must  be  taken  when  applying  tlie  tolerance 
to  small  overshoots  since  the  significance  of 
such  overshoots  becomes  questionable.  Only 
those  overshoots  larger  than  5  percent  of  the 
total  initial  displacement  will  be  considered 
significant.  The  residual  band,  labeled  T[A^t) 
on  Figure  1  of  this  attachment  is  ±5  percent 
of  the  initial  displacement  amplitude  Ad  from 
the  steady  state  value  of  the  oscillation. 
Oscillations  within  the  residual  band  are 
considered  insignificant.  When  comparing 
simulator  data  to  helicopter  data,  the  process 


would  begin  by  overlaying  or  aligning  the 
simulator  and  helicopter  steady  state  values 
and  then  comparing  amplitudes  of  oscillation 
peaks,  the  time  of  the  first  zero  crossing,  and 
individual  periods  of  oscillation.  To  be 
satisfactory,  the  simulator  must  show  the 
same  number  of  significant  overshoots  to 
within  one  when  compared  against  the 
helicopter  data.  This  procedure  for 
evaluating  the  response  is  illustrated  in 
Figure  1  of  this  attachment. 

(2)  Critically  Damped  and  Overdamped 
Response.  Due  to  the  nature  of  critically 
damped  responses  (no  overshoots),  the  time 
to  reach  90  percent  of  the  steady  state 
(neutral  point]  value  must  be  the  same  as  the 
helicopter  within  ±10  percent.  The  simulator 
response  must  be  critically  damped  also. 
Figure  2  of  this  attachment  illustrates  the 
procedure. 

(3)(a)  The  following  summarizes  the 
tolerances,  T,  for  an  illustration  of  the 
referenced  measurements  (See  Figures  1  and 
2,  of  this  attachment): 

T(Fo)±10%ofPo 

T(P,)±20%ofP, 

T(A)  ±10%  of  A,,  ±20%  of  Subsequent  Peaks 

T(Ad)  ±10%  of  Ad  =  Residual  Band 

Overshoots  ±1 

(b)  In  the  event  the  number  of  cycles 
completed  outside  of  the  residual  band,  and 
thereby  significant,  exceeds  the  number 
depicted  in  figure  1  of  this  attachment,  the 
following  tolerances  (T)  will  apply: 
T(P„)  ±10%(n+l)%  of  P„,  where  "n"  is  the 

next  in  sequence. 
BILLMQ  COM  4«10-1»-r 


60496  Federal  Register /Vol.  67,  No.  186 /Wednesday,  September  25,  2002  /  Proposed  Rules 


Attachment  2  to  Appendix  D  to  Part  60 — 
FIGURE  1.  UNDER-DAMPED  STEP  RESPONSE 
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FIGURE  2.  CRITICALLY-DAMPED  STEP  RESPONSE 
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Anachment  3  to  Appendix  D  to  Part  60 — 
FTD  Subiective  Tests 

1.  Discussion 


Begin  Informatioa 

a.  The  subjective  tests  and  the  examination 
of  functions  provide  a  basis  for  evaluating  the 
capability  of  the  FTD  to  perform  over  a 
typical  utilization  period;  determining  that 
the  FTD  satisfactorily  meets  the  appropriate 


training/testing/checking  objectives  and 
competently  simulates  each  required 
maneuver,  procedure,  or  tasic;  and  verifying 
correct  operation  of  the  FTD  controls, 
instruments,  and  systems.  The  items  in  the 
list  of  operations  tasks  are  for  FTD  evaluation 
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purposes  only.  They  must  not  be  used  to 
limit  or  exceed  the  authorizations  for  use  of 
a  given  level  of  FTD  as  found  in  the  Practical 
Test  Standards  or  as  may  be  approved  by  the 
TPAA.  All  items  in  the  following  paragraphs 
are  subject  to  an  examination  of  function. 

b.  The  List  of  Operations  Tasks  addressing 
pilot  functions  and  maneuvers  is  divided  by 
flight  phases.  All  simulated  helicopter 
systems  functions  will  be  assessed  for  normal 
and,  where  appropriate,  alternate  operations. 
Normal,  abnormal,  and  emergency  operations 
associated  with  a  flight  phase  will  be 
assessed  during  the  evaluation  of  maneuvers 
or  events  within  that  flight  phase. 

c.  Systems  to  be  evaluated  are  listed 
separately  under  "Any  Flight  Phase"  to 
ensure  appropriate  attention  to  systems 
checks.  Operational  navigation  systems 
(including  inertial  navigation  systems,  global 
positioning  systems,  or  other  long-range 
systems)  and  the  associated  electronic 
display  systems  will  be  evaluated  if  installed. 
The  NSP  pilot  will  include  in  his  report  to 
the  TPAA,  the  effect  of  the  system  operation 
and  any  system  limitation. 

d.  At  the  request  of  the  TPAA,  the  NSP 
Pilot  may  assess  the  FTD  for  a  special  aspect 
of  a  sponsor's  training  program  during  the 
functions  and  subjective  portion  of  an 
evaluation.  Such  an  assessment  may  include 
a  portion  of  a  Line  Oriented  Flight  Training 
(LOFT)  scenario  or  special  emphasis  items  in 
the  sponsor's  training  program.  Unless 
directly  related  to  a  requirement  for  the 
qualification  level,  the  results  of  such  an 
evaluation  would  not  necessarily  affect  the 
qualification  of  the  FTD. 

End  Information 


2.  List  of  Operations  Tasks 


Begin  QPS  Requirements 

The  NSP  pilot,  or  the  pilot  designated  by 
the  NSPM,  will  evaluate  the  FTD  in  the 
following  Operations  Tasks,  as  applicable  to 
the  helicopter  and  FTD  level,  using  the 
sponsor's  approved  manuals  and  checklists. 

a.  Preparation  for  Flight 

(1)  Preflight.  Accomplish  a  functions  check 
of  all  switches,  indicators,  systems,  and 
equipment  at  all  cockpit  crewmembers'  and 
instructors'  stations,  and  determine  that  the 
cockpit  design  and  functions  are  identical  to 
that  of  the  helicopter  simulated. 
(2)  APU/Engine  start  and  run-up. 

(a)  Normal  start  procedures. 

(b)  Alternate  start  procedures. 

(c)  Abnormal  starts  and  shutdowns  (hot 
start,  hung  start,  etc.) 

(d)  Rotor  engagement. 

(e)  System  checks. 

(f)  Other. 

fa.  Takeoff 

(1)  Normal. 

(a)  From  ground. 

(b)  From  hover, 
(i)  Cat  A. 

(ii)  Cat  B. 

(c)  Rimning. 

(d)  Crosswind/tailwind. 

(e)  Maximum  performance. 


(f)  Instrument. 
(2)  Abnormal/emergency  procedures: 

(a)  Takeoff  with  engine  failure  after  critical 
decision  point  (CDP). 

(i)  Cat  A. 
(ii)  Cat  B. 

(b)  Other 

c.  Climb 

(1)  Normal. 

(2)  One  engine  inoperative. 

(3)  Other.    .^ 

d.  Cruise 

(1)  Performance. 

(2)  Flying  qualities. 

(3)  Turns. 

(a)  Timed." 

(b)  Normal. 

(c)  Steep.      ^ 

(4)  Accelerations  and  decelerations. 

(5)  High  speed  vibrations. 

(6)  Abnormal/emergency  procedures,  for 

example: 

(a)  Engine  fire.  ' 

(b)  Engine  failure. 

(c)  Inflight  engine  shutdown  and  restart. 

(d)  Fuel  governing  system  failures. 

(e)  Directional  control  malfunction. 

(f)  Hydraulic  failure. 

(g)  Stability  system  failure, 
(h)  Rotor  vibrations. 

(i)  Other. 

e.  Descent 

(1)  Normal. 

(2)  Maximum  rate. 

(3)  Other. 

/.  Approach 

(1)  Non-precision. 

(a)  All  engines  operating. 

(b)  One  or  more  engines  inoperative. 

(c)  Approach  procedures: 
(i)  NDB 

(ii)  VOR,  RNAV,  TACAN 
(iii)  ASR 

(iv)  Helicopter  only, 
(v)  Other. 

(d)  Missed  approach.  ^ 
(i)  All  engines  operating. 

(ii)  One  or  more  engines  inoperative. 

(2)  Precision. 

(a)  All  engines  operating. 

(b)  One  or  more  engines  inoperative. 

(c)  Approach  procedures: 
(i)PAR 

(ii)  MLS 

(iii)  ILS 

(iv)  Manual  (raw  data). 

(v)  Flight  director  only. 

(vi)  Autopilot  coupled. 

(A)  Cat  I 

(B)  Cat  n 
(vii)  Other. 

(d)  Missed  approach. 

(i)  All  engines  operating. 

(ii)  One  or  more  engines  inoperative. 

(iii)  Stability  system  failure. 

(e)  Other 

g.  Any  Flight  Phase 

(1)  Helicopter  and  powerplant  systems 
operation. 

(a)  Air  conditioning. 

(b)  Anti-icing/deicing.     ^ 

(c)  Auxiliary  power  plant. 


(d)  Communications. 

(e)  Electrical. 

(f)  Fire  detection  and  suppression: 

(g)  Stabilizer. 

(h)  Flight  controls. 

(i)  Fuel  and  oil. 

(j)  Hydraulic. 

(k)  Landing  gear. 

(1)  Oxygen. 

(m)  Pneumatic. 

(n)  Powerplant. 

(o)  Flight  control  computers. 

(p)  Stability  and  control  augmentation. 

(q)  Other. 

(2)  Flight  management  and  guidance  system. 

(a)  Airborne  radar. 

(b)  Automatic  landing  aids. 

(c)  Autopilot. 

(d)  Collision  avoidance  system. 

(e)  Flight  data  displays. 

(f)  Flight  management  computers. 

(g)  Head-up  displays, 
(h)  Navigation  systems, 
(i)  Other. 

(3)  Airborne  procedures. 

(a)  Holding. 

(b)  Air  hazard  avoidance. 

(c)  Retreating  blade  stall  recovery. 

(d)  Mast  bumping. 

(e)  Other. 

h.  Engine  Shutdown  and  Parking 

(1)  Engine  and  systems  operation. 

(2)  Parking  brake  operation. 

(3)  Rotor  brake  operation. 

(4)  Abnormal/emergency  procedures. 

3.  FTD  Systems 

a.  Instructor  Operating  Station  (lOS) 

(1)  Power  switch(es). 

(2)  Helicopter  conditions. 

(a)  Gross  weight,  center  of  gravity,  fuel 
loading  and  allocation,  etc. 

(b)  Helicopter  systems  status. 

(c)  Ground  crew  functions  (e.g.,  external 
power  connections,  push  back,  etc.) 

(d)  Other. 

(3)  Airports  or  Landing  Areas. 

(a)  Number  and  selection. 

(b)  Runway  or  landing  area  selection. 

(c)  Landing  surface  condition  [e.g.,  rough; 
smooth,  icy,  wet,  dry,  etc.) 

(d)  Preset  positions  [e.g.  ramp,  gate,  #1  for 
takeoff,  takeoff  position,  over  FAF,  etc.) 

(e)  Lighting  controls. 

(f)  Other. 

4.  Environmental  controls. 

(a)  Temperature. 

(b)  Climate  conditions  (e.g.,  ice,  snow,  rain, 
etc.). 

(c)  Wind  speed  and  direction. 

(d)  Other.  , 

5.  Helicopter  system  malfunctions. 

(a)  Insertion  /  deletion. 

(b)  Problem  clear. 

(c)  Otiier 

6.  Locks,  freezes,  and  repositioning. 

(a)  Problem  (all)  freeze  /  release. 

(b)  Position  (geographic)  freeze  /  release. 

(c)  Repositioning  (locations,  freezes,  and 
releases). 

(d)  Two  times  or  one-half  ground  speed 
control 

(e)  OUier 

7.  Remote  lOS. 

8.  Other. 
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b.  Sound  Controls— On  /Off/  Rheostat 

c.  Control  Loading  System.  On  /  Off  / 
Emergency  stop 

d.  Observer  Stations 

1.  Position.  j 

2.  Adjustments.        j 

End  QPS  Requirements 


Attachment  4  to  Appendix  D  to  Part  60 — 
Definitions  and  Ablneviations 


1.  Definitions 


Begin  Rule  Language  (14  CFR  Part  1  and 
§60.3) 

(From  Part  1 — Definitions) 

Flight  simulation  device  (FSD)  means  a 
flight  simulator  or  a  flight  training  device. 

Flight  simulator  means  a  full  size  replica 
of  a  specific  type  or  make,  model,  and  series 
aircraft  cockpit.  It  includes  the  assemblage  of 
equipment  and  computer  programs  necessary 
to  represent  the  aircraft  in  ground  and  flight 
operations,  a  visual  system  providing  an  out- 
of-the-cockpit  view,  a  system  that  provides 
cues  at  least  equivalent  to  those  of  a  three- 
degree-of-freedom  motion  system,  and  having 
the  full  range  of  capabilities  of  the  systems 
installed  in  the  device  as  described  in  part 
60  of  this  chapter  and  the  qualification 
performance  standards  (QPS)  for  a  speciHc 
qualification  level. 

Flight  training  device  (FTD)  means  a  full 
size  replica  of  aircraft  instruments, 
equipment,  panels,  and  controls  in  an  open 
flight  deck  area  or  an  enclosed  aircraft 
cockpit  replica.  It  includes  the  equipment 
and  computer  programs  necessary  to 
represent  the  aircraft  or  set  of  aircraft  in 
ground  and  flight  ccMiditions  having  the  full 
range  of  capabilities  of  the  systems  installed 
in  the  device  as  described  in  part  60  of  this 
chapter  and  the  qualification  performance 
standard  (QPS)  for  a  speciHc  qualification 
level.  { 

(From  Part  60— Definitions) 

Certificate  holder.  A  person  issued  a 
certificate  under  parts  119, 141,  or  142  of  this 
chapter  or  a  person  holding  an  approved 
course  of  training  for  flight  engineers  in 
accordance  with  part  63  of  this  chapter. 

Flight  test  data.  Actual  aircraft 
performance  data  obtained  by  the  aircraft 
manufacturer  (or  other  supplier  of  data 
acceptable  to  the  NSPM)  during  an  aircraft 
flight  test  program. 

FSD  Directive.  A  document  issued  by  the 
FAA  to  an  FSD  sponsor,  requiring  a 
modification  to  the  FSD  due  to  a  recognized 
safety-of-flight  issue  and  amending  the 
qualification  basis  for  the  FSD. 

Master  Qualification  Test  Guide  (MQTC). 
The  FAA-approved  Qualification  Test  Guide 
with  the  addition  of  the  FAA-witnessed  test, 
performance,  or  demonstration  results, 
applicable  to  each  individual  FSD. 

National  Simulator  Program  Manager 
(NSPM).  The  FAA  manager  responsible  for 
the  overall  administration  and  direction  of 
the  National  Simulator  Program  (NSP),  or  a 
person  approved  by  the  NSPM  . 


Objective  test.  A  quantitative  comparison 
of  simulator  performance  data  to  actual  or 
predicted  aircraft  performance  data  to  ensure 
FSD  performance  is  within  the  tolerances 
prescribed  in  the  QPS. 

Predicted  data.  Aircraft  performance  data 
derived  from  sources  other  than  direct 
physical  measurement  of,  or  flight  tests  on, 
the  subject  aircraft.  Predicted  data  may 
include  engineering  analysis  and  simulation, 
design  data,  wind  tunnel  data,  estimations  or 
extrapolations  based  on  existing  flight  test 
data,  or  data  ftnm  other  models. 

Qualification  level.  The  categorization  of 
the  FSD,  based  on  its  demonstrated  technical 
and  operational  capability  as  set  out  in  the 
QPS. 

Qualification  Performance  Standard  (QPS). 
The  collection  of  procedures  and  criteria 
published  by  the  FAA  to  be  used  when 
conducting  objective  tests  and  subjective 
tests,  including  general  FSD  requirements, 
for  establishing  FSD  qualification  levels. 

Qualification  Test  Guide  (QTG).  The 
primary  reference  document  used  for 
evaluating  an  aircraft  FSD.  It  contains  test 
results,  performance  or  demonstration 
results,  statements  of  compliance  £uid 
capability,  the  configuration  of  the  aircraft 
simulated,  and  other  information  for  the 
evaluator  to  assess  the  FSD  against  the 
applicable  regulatory  criteria. 

Set  of  aircraft.  Aircraft  that  share  similar 
handling  and  operating  characteristics  and 
similar  operating  envelopes  and  have  the 
same  number  and  type  of  engines  or  power 
plants. 

Sponsor.  A  certificate  holder  who  seeks  or 
maintains  FSD  qualification  and  is 
responsible  for  the  prescribed  actions  as  set 
out  in  this  part  and  the  QPS  for  the 
appropriate  FSD  and  qualification  level. 

Subjective  test.  A  qualitative  comparison  to 
determine  the  extent  to  which  the  FSD 
performs  and  handles  like  the  aircraft  being 
simulated. 

Training  Program  Approval  Authority 
(TPAA).  A  person  authorized  by  the 
Administrator  to  approve  the  aircraft  flight 
training  program  in  which  the  FSD  will  be 
used. 

Upgrade.  The  improvement  or 
enhancement  of  an  FSD  for  the  purpose  of     ^ 
achieving  a  higher  qualification  level. 

End  Rule  Language  (14  CFR  Part  1  and 
§60.3) 


Begin  QPS  Requirement 

Airspeed — is  calibrated  airspeed  unless 
otherwise  specified  and  is  expressed  in  terms 
of  nautical  miles  per  hour  (knots). 

Altitude — is  pressure  altitude  (meters  or 
feet)  unless  specified  otherwise. 

Automatic  Testing — is  simulator  testing 
wherein  all  stimuli  are  under  computer 
control. 

Bank — is  the  helicopter  attitude  with 
respect  to  or  around  the  longitudinal  axis,  or 
roll  angle  (degrees). 

Breakout — is  the  force  required  at  the 
pilot's  primary  controls  to  achieve  initial 
movement  of  the  control  position. 

Closed  Loop  Testing — is  a  test  method  for 
which  the  input  stimuli  are  generated  by 


controllers  which  drive  the  simulator  to 
follow  a  pre-defined  target  response. 

Computer  Controlled  Helicopter — is  a 
helicopter  where  all  pilot  inputs  to  the 
control  surfaces  are  transferred  and 
augmented  by  computers. 

Control  Sweep — is  movement  of  the 
appropriate  pilot  controller  from  neutral  to 
an  extreme  limit  in  one  direction  (Forward, 
Aft,  Right,  or  Left),  a  continuous  movement 
back  through  neutral  to  the  opposite  extreme 
position,  and  then  a  return  to  the  neutral 
position. 

Convertible  Flight  Simulator — is  a 
simulator  in  which  hardware  and  software 
can  be  changed  so  that  the  simulator  becomes 
a  replica  of  a  different  model,  usually  of  the 
same  type  helicopter.  The  same  simulator 
platform,  cockpit  shell,  motion  system,  visual 
system,  computers,  and  necessary  peripheral 
equipment  can  thus  be  used  in  more  than  one 
simulation. 

Critical  Engine  Parameter — is  the 
parameter  which  is  the  most  accurate 
measure  of  propulsive  force. 

Deadband — is  the  amount  of  movement  of 
the  input  for  a  system  for  which  there  is  no 
reaction  in  the  output  or  state  of  the  system 
observed. 

Distance — is  the  length  of  space  between 
two  points  and  is  expressed  in  terms  of 
nautical  miles  unless  specified  otherwise. 

Driven — is  a  test  method  where  the  input 
stimulus  or  variable  is  positioned  by 
automatic  means,  generally  a  computer 
input. 

Free  Response — is  the  response  of  the 
simulator  after  completion  of  a  control  input 
or  disturbance. 

Frozen — is  a  test  condition  where  one  or 
more  variables  are  held  constant  with  time. 

Fuel  used — is  the  amount  or  mass  of  fuel 
used  (kilograms  or  pounds). 

Ground  Effect — is  the  chemge  in 
aerodynamic  characteristics  due  to 
modification  of  the  air  flow  past  the  aircraft 
caused  by  the  proximity  of  the  earth's  surface 
to  the  helicopter. 

Hands  Off — is  a  test  maneuver  conducted 
or  completed  without  pilot  control  inputs. 

Hands  On — is  a  test  maneuver  conducted 
or  completed  with  pilot  control  inputs  as 
required. 

Heave — is  simulator  movement  with 
respect  to  or  along  the  vertical  axis. 

Height — is  the  height  above  ground  level 
(or  AGL)  expressed  in  meters  or  feet. 

Integrated  Testing — is  testing  of  the 
simulator  such  that  all  helicopter  system 
models  are  active  and  contribute 
appropriately  to  the  results  where  none  of  the 
models  used  are  substituted  with  models  or 
other  algorithms  intended  for  testing  only. 

Irreversible  Control  System — is  a  control 
system  in  which  movement  of  the  control 
surface  will  not  backdrive  the  pilot's  control 
in  the  cockpit. 

Locked — is  a  test  condition  where  one  or 
more  variables  are  held  constant  with  time. 

Manual  Testing — is  simulator  testing 
wherein  the  pilot  conducts  the  test  without 
computer  inputs  except  for  initial  setup  and 
all-modules  of  the  simulation  are  active. 

Medium — is  the  normal  operational  weight 
for  a  given  flight  segment. 
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Nominal — is  the  normal  operational 
weight,  configuration,  speed,  etc.,  for  the 
flight  segment  specified. 

Non-Normal  Control — is  a  term  used  in 
reference  to  Computer  Controlled  Helicopters 
and  is  the  state  where  one  or  more  of  the 
intended  control,  augmentation,  or  protection 
functions  are  not  fully  working.  Note: 
Specific  terms  such  as  ALTERNATE, 
DIRECT,  SECONDARY,  BACKUP,  etc..  may 
be  used  to  define  an  actual  level  of 
degradation. 

Normal  Control — is  a  term  used  in 
reference  to  Computer  Controlled  Helicopters 
and  is  the  state  where  the  intended  control, 
augmentation,  and  protection  functions  are 
fully  working. 

Pitch — is  the  helicopter  attitude  with 
respect  to  or  around  the  lateral  axis 
expressed  in  degrees. 

Power  Lever  Angle — is  the  angle  of  the 
pilot's  primary  engine  control  lever(s)  in  the 
cockpit.  This  may  also  be  referred  to  as  PLA, 
THROTTLE,  or  POWER  LEVER. 

Protection  Functions — are  systems 
functions  designed  to  protect  a  helicopter 
from  exceeding  its  flight  maneuver 
limitations. 

Pulse  Input — is  a  step  input  to  a  control 
followed  by  an  immediate  return  to  the 
initial  position. 

Reversible  Control  System — is  a  control 
system  in  which  movement  of  the  control 
surface  will  backdrive  the  pilot's  control  in 
the  cockpit. 

Roll — is  the  helicopter  attitude  with 
respect  to  or  around  the  longitudinal  axis 
expressed  in  degrees. 

Sideslip — is  the  angular  difference  between 
the  helicopter  heading  and  the  direction  of 
movement  in  the  horizontal  plane. 

Simulation  Data — are  the  various  types  of 
data  used  by  the  simulator  manufocturer  and 
the  applicant  to  design,  manufocture,  and  test 
the  simulator. 

Simulator  Approval — is  the  extent  to 
which  a  simulator  may  be  used  by  a 
certificate  holder  as  authorized  by  the  FAA. 
It  takes  account  of  helicopter  to  simulator 
diffierences  and  the  training  ability  of  the 
organization. 

Simulator  Latency — is  the  additional  time 
beyond  that  of  the  response  time  of  the 
helicopter  due  to  the  response  of  the 
simulator. 

Snapshot — is  a  presentation  of  one  or  more 
variables  at  a  given  instant  of  time. 

Source  Data — fire,  for  the  purpose  of  this 
document,  performance,  stability  and 
control,  and  other  necessary  test  parameters 
electrically  or  electronically  recorded  in  a 
helicopter  using  a  calibrated  data  acquisition 
system  of  sufficient  resolution  and  verified  as 
accurate  by  the  company  performing  the  test 
to  establish  a  reference  set  of  relevant 
parameters  to  which  like  simulator 
parameters  can  be  compared. 

Statement  of  Compliance  and  Capability 
(SOC) — is  a  declaration  that  specific 
requirements  have  been  met.  It  must  declare 
that  compliance  with  the  requirement  is 
achieved  and  explain  how  the  requirement  is 
met  (e.g.,  gear  modeling  approach,  coefficient 
of  friction  sources,  etc.).  It  must  also  describe 
the  capability  of  the  simulator  to  meet  the 
requirement  {e.g.,  computer  speed,  visual 


system  refresh  rate,  etc.).  In  doing  this,  the 
statement  must  provide  references  to  needed 
sources  of  information  for  showing 
compliance,  rationale  to  explain  how  the 
referenced  material  is  used,  mathematical 
equations  and  parameter  values  used,  and 
conclusions  reached. 

Step  Input — is  an  abrupt  control  input  held 
at  a  constant  value. 

Surge — is  simulator  movement  with 
respect  to  or  along  the  longitudinal  axis. 

Sway — is  simulator  movement  with  respect 
to  or  along  the  lateral  axis. 

Time  History — is  a  presentation  of  the 
change  of  a  variable  with  respect  to  time. 

Training  Program  Approval  Authority 
(TPAA) — is  the  person  who  exercises 
authority  on  behalf  of  the  Administrator  in 
approving  the  aircraft  flight  training  program 
for  the  appropriate  helicopter  in  which  the 
simulator  will  be  used.  This  person  is  the 
principal  operations  inspector  (POI)  for 
programs  approved  under  14CFR  parts  63, 
121, 125,  or  135;  or  the  training  center 
program  manager  (TCPM)  for  programs 
approved  under  part  141  or  142. 

■Transport  Delay  or  "Throughput"— is  the 
total  simulator  system  processing  time 
required  for  an  input  signal  from  a  pilot 
primary  flight  control  until  motion  system, 
visual  system,  or  instrument  response.  It  is 
the  overall  time  delay  incurred  from  signal 
input  until  output  response.  It  does  not 
include  the  characteristic  delay  of  the 
helicopter  simulated. 

Validation  Data — are  data  used  to 
determine  if  the  simulator  performance 
corresponds  to  that  of  the  helicopter. 

Validation  Test — is  a  test  by  which 
simulator  parameters  are  compared  to  the 
relevant  validation  data. 

Visual  System  Response  Time — is  the 
interval  from  a  control  input  to  the 
completion  of  the  visual  display  scan  of  the 
first  video  field  containing  the  resulting 
different  information. 

Yaw — is  helicopter  attitude  with  respect  to 
or  around  the  vertical  axis  expressed  in 
degrees. 

End  QPS  Requirements 


2.  Abbraviations 


Begin  QPS  Requirements 

AFM — Approved  Flight  Manual. 

AGL — Above  Ground  Level  (meters  or  feet). 

AOA — ^Angle  of  Attack  (degrees). 

APD — Aircrew  Program  Designee. 

CCA — Computer  Controlled  Aircraft. 

cdym2— candela/meter^,  3.4263  candela/m^  = 

1  ft-Lambert. 
CFR— Code  of  Federal  Regulations. 
cm(s)— centimeter,  centimeters. 
daN— decaNewtons,  one  (1)  decaNevirton  » 

2.27  pounds. 
deg(s) — degree,  degrees. 
DOF — DegJ«es-of-freedom. 
EPR — Engine  Pressure  Ratio. 
FAA — ^Federal  Aviation  Administration 

(U.S.). 
fjpm — feet  per  minute, 
ft— foot/feet,  1  foot  »  0.304801  meters. 
ft-Lambert— foot-Lambert,  1  ft-Lambert  s 

3.4263  candela/m^. 


g — Acceleration  due  to  Gravity  (meters  or 
feet/sec^):  Ig  =  9.81  m/sec^  or  32.2  feet/ 

G/S— Glideslope. 
lATA^Intemational  Airline  Transport 

Association. 
ICAO — International  Civil  Aviation 

Organization. 
ILS — Instrument  Landing  Systmn. 
IQTG — International  Qualification  Test 

Guide, 
km — Kilometers  1  km  =  0.62137  Statute 

Miles. 
kPa— KiloPascal  (Kilo  Newton/Meter82).  1 

psi  =  6.89476  kPa. 
Kts — Knots  calibrated  airspeed  unless 

otherwise  specified,  1  knot  =  0.5148  m/ 

sec  or  1.689  ft/sec. 
lb(s) — pound(s),  one  (1)  pound  »  0.44 

decaNewton.  " 

M,m— Meters,  1  Meter  =  3.28083  feet. 
Min(s) — Minute,  minutes. 
MLG — ^Main  Landing  Gear. 
Mpa— MegaPascals  (1  psi  =  6894.76  pascals), 
ms  millisecond(8). 
N— NORMAL  CONTROL  Used  in  reference 

to  Computer  Controlled  Aircraft. 
Nl — Low  Pressure  Rotor  revolutions  per 

minute,  expressed  in  percent  of 

maximum. 
N2 — High  Pressure  Rotor  revolutions  per 

minute,  expressed  in  percent  of 

maximum. 
N3 — High  Pressure  Rotor  revolutions  per 

minute,  expressed  in  percent  of 

maximum, 
nm— Nautical  Mile(s)  1  Nautical  Mile  *  6,080 

feet. 
NN— NON-NORMAL  CONTROL  Used  in 

reference  to  Computer  Controlled 

Aircraft. 
NWA — Nosewheel  Angle  (degrees). 
PAPI— Precision  Approach  Path  Indicator 

System. 
PLA — Power  Lever  Angle.     " 
Pf— Impact  or  Feel  Pressure,  often  expressed 

as"q.". 
PLF — Power  for  Level  Flight,  psi  pounds  per 

square  inch. 
QPS— -Qualification  Performance  Standard. 
RAE — Royal  Aerospace  Establishment. 
R/C — Rate  of  Climb  (meters/sec  or  feet/min). 
R/D — Rate  of  Descent  (meters/sec  or  feet/ 

min). 
REIL— Runway  End  Identifier  Lights. 
RVR— Runway  Visual  Range  (meters  or  feet), 
s — 8econd(s). 
sec(s) — second,  seconds, 
sm— Statute  Mile(s)  1  Sutute  Mile  »  5,280 

feet. 
SOC— Statement  of  Compliance  and 

Capability. 
T/O— Takeoff. 
Tf— Total  time  of  the  flare  maneuver 

duration. 
Ti— Total  time  from  initial  throttle  movement 

until  a  10%  response  of  a  critical  engine 

parameter. 
TIR— Type  Inspection  Report. 
T/O— Takeoff. 
Tt— Total  time  ftx)m  Ti  to  a  90%  increase  or 

decrease  in  the  power  level  specified. 
VASI— Visual  Approach  Slope  Indicator 

System. 
VGS— Visual  Ground  Segment. 
Vmc — ^Minimum  Control  Speed. 
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Vmca — Minimum  Control  Speed  in  the  air. 
Vmcg — Minimum  Control  Speed  on  the 
ground. 

End  QPS  Requirements  7 


Attachment  5  to  Appendix  D  to  Part  60— 
Sample  Documents 


Begin  Information 


Title  of  Sample 

Table  of  Contents  ~   ^ 

Figure  1.  Sample  Letter  of  Request 
Figure  2.  Sample  Qualification  Test  Guide 

Cover  Page 
Figure  3.  Sample  FTD  Information  Page 
Figure  4.  Sample  Statement  of  Qualification 
4A  Sample  Statement  of  Qualification; 

Configuration  List 
4B  Sample  Statement  of  Qualification; 
Qualified/Non-Qualified  Tasks 


Figure  5.  Sample  Recurrent  Evaluation 

Requirements  Page 
Figure  6.  Sample  Request  for  Initial,  Upgrade, 

or  Reinstatement  Evaluation  Date 
Figure  7.  Sample  MQTG  Index  of  Effective 

FSD  Directives 

End  Information 


BILLING  CODE  4910-13-P 
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Attachment  5  to  Appendix  D  to  Part  60 — 
Figure  1  -  Sample  Letter  of  Request 


INFORMATION 


Date 

Name.  POI. 

FAA  FSDO 

Address 
Citv.  State,  Zip 


(Certificate  Holder) 


Dear  Mr./Ms. 


(Sponsor's  name) 

helicopter  FTD  for  Level 


requests  evaluation  of  our  (type) 


qualification.  The  (name) 

visual  system  is  fully  defined  on  page 


FTD  with  (name) 


of  the  accompanying 


qualification  test  guide  (QTG).  We  have  completed  tests  of  the  FTD  and  confirm  that  it  meets  all 
applicable  requirements  of  Title  14  of  the  Code  of  Federal  Regulation  (14  CFR)  part  60  and  the 
requirements  of  the  Helicopter  Flight  FTD  Qualification  Performance  Standards  (QPS).  Appropriate 
hardware  and  software  configuration  control  procedures  have  been  established. 


[and  (name). 


],  who  is(are)  qualified  on 


Our  pilot(s)  (name) 

(type) helicopter,  has(have)  assessed  the  FTD  and  found  that  it  conforms  to  the  (sponsor 

name) (typc) helicopter  cockpit  configuration  and  that  the 

simulated  systems  and  subsystems  have  been  evaluated  and  found  to  function  equivalently  to  those  in 
the  helicopter.  The  above  named  pilot(s)  has(have)  found  that  the  FTD  represents  the  respective 
helicopter  in  accordance  with  the  attached  Configuration  List.  Hc/She(They)  has(have)  also  subjectively 
assessed  the  performance  and  flying  qualities  of  the  FTD  and  state  that  it  represents  the  helicopter. 
He/She(They)  has(have)  not  subjectively  tested  the  FTD  for  those  tasks  on  the  attached  Restrictions-to- 
Qualification  list  and  we  do  not  seek  qualification  in  these  areas. 

(Added  comments  as  desired.) 

Sincerely. 

(Signature  of  Appropriate  Person) \ , 


!  _ 
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Attachment  5  to  Appendix  D  to  Part  60 — 
Figure  2  -  Sample  Qualification  Test  Guide  Cover  Page 


INFORMATION 


SPONSOR  NAME 


SPONSOR  ADDRESS 


FAA  QUALIFICATION  TEST  GUIDE 

(SPECIFIC  HELICOPTER  MODEL) 

(  for  example  ) 

(  Vertiflite  AB-320  ) 


(FTD  Identification  Including  Manufacturer,  Serial  Number,  Visual  System  Used) 

(FTDUvel) 

(Qualification  Performance  Standard  Used) 

(FTD  Location) 


FAA  Initial  Evaluation 


Date: 


(Sponsor) 


Date: 


Date: 


Manager.  National 
Simulator  Program,  FAA 
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Attachment  5  to  Appendix  D  to  Part  60 — 
Figure  3  -  Sample  FTD  Information  Page 


INFORMATION 


SPONSOR  NAME 


SPONSOR  FTD  CODE: 


AB-320  #1 


HELICOPTER  MODEL: 


Vertiflite  AB-320 


AERODYNAMIC  DATA  REVISION: 


ENGINE  MODEL(S)  AND  REVISION: 


FLIGHT  CONTROLS  DATA  REVISION: 


FLIGHT  MANAGEMENT  SYSTEM: 


FTD  MODEL  AND  MANUFACTURER: 


DATE" OF  FTD  MANUFACTURE: 


FTD  COMPUTER: 


VISUAL  SYSTEM  MODEL, 
MANUFACTURER,  and  DISPLAY  TYPE: 


VISUAL  SYSTEM  COMPUTER: 


MOTION  SYSTEM: 


AB-320.  CPX-8D.  January  1988 


CPX-8D;  RPT-6.  January  1988 
DRQ-4002.  RPT-3.  April  1991 


AB-320MMM:  May  1988 


BerrvXP 


VTF-320.  Tinker  Simulators.  Inc. 


1988 


CIA 


ClearView.  Inc.  "Real  World  HI:' 
CRT  Visual  System 

LMB-Hl 


N/A 


Information  on  this  page  must  be  updated  and  kept  current  with  any  modifications  or  changes 
made  to  the  FTD  and  reflected  on  the  log  of  revisions  and  the  list  of  effective  pages. 
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Attachment  5  to  Appendix  D  to  Part  60 — 
Figure  4  -  Sample  Statement  of  Qualification 


Federal  Aviation  Administration 
National  Simulator  Program 


r/^1 


Statement 

of 

Qualification 

This  is  to  certify  that  representatives  of  the 

National  Simulator  Program 

Completed  an  evaluation  of  the 

Go-Fast  Training  Center 
AB-320  Flight  Training  Device 

FAA  Identification  Number  889 

And  found  it  to  meet  the  standards  set  forth 

In  the  Qualification  Performance  Standards 

For  a  flight  training  device  at 

Level  6 


(date) 


for  the  NSPM 

Subject  to  the  attached 
Configuration  List  and  Restrictions 
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Attachment  5  to  Appendix  D  to  Part  60 — 
Figure  4A  -  Sample  Statement  of  Qualification;  Configuration  List 

INFORMATION 

STATEMENT  of  QUALinCATION 

CONFIGURATION  LIST 

Go-Fasf  Training  Center   Vertlflite  AB-320  -  Level  6  ~  FAA  ID#  889 


Configuration 


Helicopter  Model:. 


Engine  Model(s)  and 
Revision:... 


Flight  Management 
Svstem: 


Visual  System  /  Manufacturen 

n  CRT  Installation: 

n  Projected  System: 


Flight  Instruments: 

n  Electro-Mechanical: 

D  Display  (CRT.  LCD.  etc.). 

n  Combination 

n  Heads-Up  Display 


Flight  Director: 

n  Single  Cue , 

n  Dual  Cue........ 

□  None 


Engine  Instruments: 

n  Electro-Mechanical 

n  Display  (CRT,  LCD.  etc.). 
n  Combination 


Navigation  Type(s): 

□  ADF V 

n  VOR/ILS... 

□  GPS 

n  INS 

O  IRS 


Weather  Radar: 
TCAS  ^ 

ACARS 


AB-320. 


n  CPX-8D.  RPT-6 

□  DRQ-4002.  RPT-3. 


Berry  XP. 


Real  World  HI.  Clear  View.  Inc. 
1  Channel.  2  Window  CRT 


Sperry. 


Date  Qualified 


Julv  12.  1988 


July  12.  1988 
April  1.  1991 


July  12.  1988 


July  12.  1988 


July  12.  1988 


July  12,  I98& 


July  12,  1988 


July  12,  1988 
July  12,  1988 
July  12,  1988 
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Attachment  §  to  Appendix  D  to  Part  60 — 
Figure  4B  -  Sample  Statement  of  Qualification;  QuAlified/Non-Qualified  Tasks 


INFORMATION 


STATEMENT  of  QUALinCATION 

Qualified/Non-Qualified  Tasks 

Go-Fast  Training  Center 

Vertiflite  AB-320  -  Uvel  6  -  FAA  ID#  889 


The  foUowmfi  are  those  items  listed  in  the  Helicopter  Flight  Training  Device  Qualification  Performance 
Standards  (QPS).  FAA-S-120-63FTD.  dated  (May  I.  2000)  Appendix  3.  Subjective  Tests,  indicating  what 
tasks  and  systems  are  qualified  (Q)  and  what  tasks  and  systems  are  not  qualified  (NQ). 

NQ 

Q 

TASK 

NQ 

Q 

TASK 

A.  Preparation  for  Flight 

X 

(a)  Timed. 

X 

1.  Preflight. 

X 

(b)  Normal. 

2.  APU/Engine  start  and  run-up. 

X 

(c)  Steep. 

X 

(a)  Normal  start  procedures. 

4.  Accelerations  and  decelerations. 

X 

(b;  Alternate  start  procedures. 

X 

5.  High  speed  vibrations. 

X 

(c)  Abnorm.  starts  /  shutdowns. 

6.  Abnormal/emergency  procedures 

X 

(d)  Rotor  engagement. 

X 

(a)  Engine  fire. 

X 

(e)  System  checks 

X 

(b)  Engine  failure. 

X 

(f)  Other. 

X 

(c)  Inflight  eng.  shutdown  and  restart. 

B.  Takeoff. 

X 

(d)  Fuel  governing  system  failures. 

1.  Normal. 

X 

(e)  Directional  control  malfunction 

X 

(a)  From  ground. 

X 

(f)  Hydraulic  failure. 

(b)  From  hover. 

X 

(g)  Stability  system  failure. 

X 

(1)  Cat  A. 

X 

(h)  Rotor  vibrations. 

X 

(2)  Cat  B. 

X 

(i)  Other. 

X 

(c)  Running. 

E.  Descent 

* 

X 

(d)  Crosswind/tailwind. 

X 

1.  Normal. 

X 

(e)  Ma.ximum  performance. 

X 

2.  Maximum  rate. 

X 

(f)  Instrument. 

X 

3.  Other. 

2.  Abnorm ./emer.  procedures: 

F.  Approach. 

(a)  Takeoff,  eng.  fail  after  CDP. 

1.  Non-precision. 

X 

(1)  Cat  A. 

X 

(a)  All  engines  operating. 

X 

(2)  Cat  B. 

X 

(b)  Engines  inoperative. 

X 

(b)  Other 

(c)  Approach  procedures: 

C.  Climb. 

X 

(1)  NDB 

X 

1.  Normal. 

X 

(2)  VOR 

X 

2.  One  engine  inoperative. 

X 

(3)  RNAV 

X 

3.  Other. 

X 

(4)  TACAN 

D.  Cmise. 

X 

(5)  ASR 

X 

1.  Performance. 

X 

(6)  Helicopter  only. 

X 

2.  Flying  qualities. 

X 

(7)  Other. 

3.  Turns. 

1 

(d)  Missed  apiMtMch. 

Initials               Date 

-  Continued  Next  Page  ~ 
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NQ 

Q 

TASK(Con't) 

NQ| 

Q 

TASK  (Con't) 

X 

( 1 )  All  engines  operating. 

X 

(c)  Autopilot. 

X 

(2)  Engine(s)  inoperative. 

X 

(d)  TCAS 

2.  Precision. 

X 

(e)  Flight  data  displays. 

X 

(a)  All  engines  operating. 

X 

(f)  Flight  management  computers. 

X 

(b)  Enginc(s)  inoperative. 

X 

(g)  Head-up  displays. 

(c)  Approach  procedures 

X 

(h)  Navigation  systems. 

X 

(1)  PAR 

X 

(i)  Other. 

X 

(2)  MLS 

3.  Airborne  procedures. 

X 

(3)  ILS 

X 

(a)  Holding. 

X 

(4)  Manual 

X 

(b)  Air  hazard  avoidance. 

X 

(5)  With  Flight  director. 

X 

(c)  Retreating  blade  stall  recover> . 

(6)  Autopilot  coupled 

X 

(d)  Mast  bumping. 

X 

(i)  Cat  1 

X 

(e)  Other. 

X 

(ii)  Cat  II 

H.  Engine  Shntdewn  and  Parking. 

X 

(7)  Other. 

X 

1.  Engine  and  systems  operation. 

(d)  Missed  approach. 

X 

2.  Parking  brake  operation. 

X 

( 1 )  All  engines  operating. 

X 

3.  Rotor  brake  operation. 

X 

(2)  Engine(s)  inoperative. 

X 

4.  Abnorm./emer.  procedures. 

X 

(3)  Stability  system  failure. 

X 

(e)  Other 

G.  Aay  Flight  Phase. 

1.  Systems  operation. 

X 

(a)  Air  conditioning. 

X 

(b)  Anti-icing/deicing. 

. 

X 

(c)  Auxiliary  power  plant. 

X 

(d)  Communications. 

X 

(e)  Electrical 

. 

X 

(0  Fire  detect,  and  suppression. 

X 

(g)  Stabilizer. 

X 

(h)  Flight  controls. 

X 

(i>  Fuel  and  oil. 

^ 

X 

(j)  Hydraulic. 

X 

(k)  Landing  gear. 

X 

(1)  Oxygen. 

X 

(m)  Pneumatic. 

X 

(n)  Powcrplant. 

X 

(o)  Flight  control  computers. 

X 

(p)  Stability  augmentation. 

X 

(q)  Other. 

2.  Flight  mgmt.  and  guide,  system. 

•  X 

(a)  Airborne  radar. 

X 

(b)  Automatic  landing  aids. 

Initials 


Date 


--  Continued  Next  Page  - 
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NQ 

Q 

FTD  SYSTEM 

NQ 

Q 

FTD  SYSTEM 

A.  Inst.  Ops.  Station  (lOS). 

B.  Sound  Controls. 

X 

1.  Power  switch(es). 

X 

--  On /off /rheostat 

2.  Helicopter  conditions. 

C.  Observer  Stations. 

X 

(a)  GW.  CG.  Fuel  weight,  etc. 

X 

1.  Position. 

X 

(b)  Airplane  systems  status. 

X 

2.  Adjustments. 

X 

(c)  Ground  crew  functions 

X 

(d)  Other. 

3.  Airports  and  Landing  Areas. 

X 

(a)  Number  and  selection. 

X 

(b)  Runway  selection. 

X 

(c)  Runway  surface  condition 

X 

(d)  Preset  positions 

X 

(e)  Lighting  controls. 

X 

(f)  Other. 

4.  Environmental  controls. 

X 

(a)  Clouds  (base  and  tops). 

X 

(b)  Visibility 

X 

(c)  Runway  visual  range 

X 

(d)  Temperature. 

" 

X 

(e)  Climate  conditions 

X 

(0  Wind  speed  and  direction. 

X 

(g)  Other. 

5.  Helicopter  system  malfunctions. 

* 

X 

(a)  Insertion  /  deletion. 

X 

(b)  Problem  clear. 

. 

- 

X 

(c)  Other 

6.  Locks,  freezes,  repositioning. 

X 

(a)  Problem  freeze  /  release. 

X 

(b)  Position  freeze  /  release. 

X 

(c)  Repositioning 

~ 

X 

(d)  Ground  speed  control 

X 

(e)  Other 

X 

7.  Remote  lOS. 

X 

8.  Other. 

initials 


Date 


--  End 
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Attachment  5  to  Appendix  D  to  Part  60 — 
Figure  5  -  Sample  Recurrent  Evaluation  Requirements  Page 


INFORMATION 


Recurrent  Evaluation  Requirements 
Completed  at  conclusion  of  Initial  Evaluation 


Recurrent  Evaluations  to  be  conducted  each 


(fill  in) months 

Allotting  ^^___  hours  of  FTD  time. 

f 

Signed: 

NSPM  /  Evaluation  Team  Leader 


Recurrent  evaluations  are  due  as  follows: 

J  month) and    Jmonth)   and  _( month) 

(enter  or  strike  out.  as  appropriate) 


Date 


Revision: 

Based  on  (enter  reasoning): 


Recurrent  Evaluations  are  to  be  conducted  each 


(fill  in) months.  Allotting 


hours. 


Signed: 

NSPM  Evaluation  Team  Leader 


Recurrent  evaluations  are  due  as  follows: 

(month) and     (month)   and     (month) 

(enter  or  strike  out.  as  appropriate) 


Date 


Revision: 

Based  on  (enter  reasoning): 


Recurrent  Evaluations  are  to  be  conducted  each 


(fill  in)     months.  Allotting 


hours. 


Signed: 

NSPM  Evaluation  Team  Leader 


Recurrent  evaluations  are  due  as  follows: 

(month) and     (month)   and (month) 

(enter  or  strike  out.  as  appropriate) 


Date 


(Repeat  as  Necessary) 
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Attachment  5  to  Appendix  D  to  Part  60 — 

Figure  6  -  Sample  Request  for  Initial,  Upgrade,  or 
Reinstatement  Evaluation  Date 


Attachment  5  to  Appendix  D  to  Part  60 — 
Figure  7  -  Sample  MQTG  Index  of  Effective  FSD  Directives 


INFORMATION 


INFORMATION 


Mr.  Edward  Cook 

Manager.  National  Simulator  Program 
Federal  Aviation  Administration 
P.O.  Ba\  20636  (AFS-205) 
Atlanta.  GA  30320 

Dear  Mr.  Cook: 


RE:  Request  for  Initial  [Upgrade  /  Reinstatement]  Evaluation  Date 

This  is  to  advise  you  of  our  intent  to  request  an  evaluation  of  our  (Aircraft  Type/Level)  FTD 
located  in  (City/State)  at  the  (Facility)  on  (proposed  evaluation  date).  [  I  he  proposed  evaluation 
date  shall  not  be  more  than  1 80  days  tollowmg  the  date  ot  this  letter.]  This  FTD  [has  /  has  not] 
been  previously  qualified  by  the  FAA  [and  had  been  issued  FAA  identification  number  XXX]. 
[The  history  of  this  FTD  is  as  follows: 
^ •! 

We  agree  to  provide  a  Qualification  Test  Guide  (QTG)  to  your  staff  not  later  than  45  days  prior 
to  the  proposed  evaluation  date  (if  tests  not  run  at  training  site,  an  additional  "1/3  on-site"  tests 
must  be  provided  not  later  than  14  days  prior  the  proposed  evaluation  date).  If  we  are  unable  to 
meet  the  above  date  for  the  evaluation,  this  may  result  in  a  significant  delay,  perhaps  45  days  or 
more,  in  rescheduling  and  completing  the  evaluation. 

[Added  comments  from  Operator/Sponsor,  if  any] 

Please  contact  (Name  and  Telephone  Number  of  Sponsor's  Contact)  to  confirm  the  date  for  this 
initial  evaluation.  We  understand  a  member  ot  your  National  Simulator  Program  staff  will 
respond  to  this  request  within  14  days. 

A  copy  of  this  letter  of  intent  has  been  provided  to  our  Principal  Operations  Inspector  (PCI) 
and/or  Training  Center  Program  Manager  (TCPM). 

Sincerely.  _ 

(Signature) 

Acknowledgement:  :  '        _ 

We  concur  with  your  proposed  dates. 

The  date  requested  is  not  available,  however,  we  propose  the  following  date: 

Please  provide  us  with  the  following  information: 


Index  of  Effective  FSD  Directives 
Filed  in  this  Section 


1 

Notification 
Number 

Received  From: 

(TPAA/NSPM) 

Date  of 
Notification 

Date  of  Modification 
Completion 

, 

MLUNQ  CODE  4910-13-C 

Attachment  6  to  Appendix  D  to  Part  60 — 
Record  of  FSD  Directives 


Begin  QPS  Requirements 

When  the  FAA  determines  that 
modification  of  an  FTD  is  necessary  for  safety 
reasons,  all  affected  FTDs  must  be  modified 
accordingly,  regardless  of  the  original 
qualiPication  standards  applicable  to  any 
specific  FTD. 


a.  A  copy  of  the  notiHcation  to  the  sponsor 
from  the  TPAA  or  NSPM  that  a  modification 
is  necessary  will  be  filed  in  and  maintained 
as  part  of  this  attachment. 

b.  The  effective  FSD  Directives,  including 
the  date  of  the  directive,  the  direction  to 
make  these  changes,  and  the  date  of 
completion  of  any  resulting  modification 
must  be  maintained  in  a  separate  section  of 
the  MQTG  and  index  accordingly.  The 
MQTG  must  also  be  updated  to  include  the 
information  described  in  §  60.15(b)(4)  as  may 
be  appropriate  as  a  result  of  the  FSD 


Continue  as  Necessarv.... 


Directive.  See  Attachment  5  of  this  appendix 
for  a  sample  Index  of  Effective  FSD 
Directives. 


End  QPS  Requirements 


Begin  QPS  Requirements 

The  following  FSD  Directives  have  been 
issued  and  are  filed  in  this  attachment 
according  to  the  below-listed  Notification 
Number.  (Continue  as  necessar>') 


Scheduler.  National  Simulator  Program 


Date 


Notification  No. 

Individual  FTDs  affected 

Sponsors  affected 

Date  of  notification 

- 

* 

• 
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Notification  No. 


Individual  FTDs  affected 


Sponsors  affected 


Date  of  notification 


PARtei— CERTIRCATION:  PILOTS, 
FUGHT  INSTRUCTORS,  AND  GROUND 
INSTRUCTORS       j  _ 

7.  The  authority  citation  for  part  61 
continues  to  read  as  follows: 

Authority:  49iJ.S.C.  106(g),  40113,  44701- 
44703,  44707,  44709-44711,  45102-45103, 
45301-45302. 

8.  Section  61.1  is  amended  by  revising 
paragraphs  (b)(1)  and  (b)(15)(iii},  and  by 
removing  and  reserving  paragraphs 
(b)(5)  and  (b)(7),  to  read  as  follows: 

§  61 .1    Applicability  and  definitions. 
***** 

(b)*  *  * 

(l)j\eronautical  experience  means 
pilot  time  obtained  in  an  aircraft,  a 
flight  simulator,  a  flight  training  device, 
or  other  device  approved  under  §  61.4Cb) 
for  meeting  the  appropriate  training  and 
flight  time  requirements  for  an  airman 
certificate,  rating,  flight  review  or 
recency  of  flight  experience 
requirements  of  this  part. 
***** 

(15)*   *   *  I 

(iii)  In  a  flight  simulator,  a  flight 
training  device,  or  other  device 
approved  under  §  61.4(b)  from  an 
authorized  instructor. 

9.  Section  61.4  is  revised  to  read  as 
follows:  I 

§  61 .4    Flight  simulators,  flight  training 
devices,  or  otfter  devices. 

(a)  Each  flight  simulator  and  flight 
training  device  used  for  training,  and  for 
which  an  airman  is  to  receive  credit  to 
satisfy_any  training,  testing,  or  checking 
requirement  under  this  chapter,  must  be 
evaluated  and  qualified  under  part  60  of 
this  chapter  and  must  be  approved  by 
the  Administrator  for  both  of  the 
following: 

(1)  The  training,  testing,  and  checking 
for  which  it  is  used. 

(2)  Each  particular  maneuver, 
procedure,  or  flightcrew  member 
function  performed. 

(b)  The  Administrator  may  approve  a 
device  other  than  a  flight  simulator  or 
flight  training  device  for  the  purpose 
indicated  in  those  sections  of  this  part 
where  the  phrase  "other  device"  is 
used. 

10.  Section  61.23  is  amended  by 
revising  paragraphs  (b)(7)  and  (b)(8)  to 
read  as  follows: 


§61.23    [Medical  certificates:  Requirement 
and  duration. 

***** 

(b)  *  *  * 

(7)  When  serving  as  an  examiner  or 
check  airman  during  the  administration 
of  a  test  or  check  for  a  certificate,  rating, 
or  authorization  conducted  in  a  flight 
simulator,  a  flight  training  device,  or 
other  device  approved  imder  §  61.4(b); 
or 

(8)  When  taking  a  test  or  check  for  a 
certificate,  rating,  or  authorization 
conducted  in  a  flight  simulator,  a  flight 
training  device,  or  other  device 
approved  imder  §  61.4(b). 
***** 

11.  Section  61.31  is  amended  by 
revising  the  introductory  text  of 
paragraph  (g)(3)  to  read  as  follows: 

§  61 .31    Type  rating  requirements, 
additional  training,  and  authorization 
requirements. 

***** 

(g)*  *  * 

(3)  The  training  and  endorsement 
required  by  paragraphs  (g)(1)  and  (g)(2) 
of  this  section  are  not  required  if  that 
person  can  document  satisfactory 
accomplishment  of  any  of  the  following 
in  a  pressurized  aircraft,  a  flight 
simulator,  a  flight  training  device,  or 
other  device  approved  under  §  61.4(b) 
that  is  representative  of  a  pressurized 
aircraft: 
***** 

12.  Section  61.51  is  amended  by 
revising  paragraphs  (b)(l)(iii),  (b)(2)(v), 
(b)(3)(iii),  (g)(4),  and  (h)(1)  to  read  as 
follows: 

§61.51    Pilot  logbooks. 

***** 

(b)*  *  * 

(1)  *  *  * 

(iii)  Location  where  the  aircraft 
departed  and  arrived,  or  for  lessons  in 
a  flight  simulator,  a  flight  training 
device,  or  other  device  approved  under 
§  61.4(b),  the  location  where  the  lesson 
occiuxed. 
***** 

(2)*   *   * 

(v)  Training  received  in  a  flight 
simulator,  a  flight  training  device,  or 
other  device  approved  under  §61 .4(b) 
from  an  authorized  instructor. 

(3)*  *  * 

(iii)  Simulated  instrument  conditions 
in  flight,  a  flight  simulator,  a  flight 


training  device,  or  other  device 
approved  uiider  §61.4(b). 

***** 

(g)*  *  * 

(4)  A  flight  simulator,  a  flight  training 
device,  or  other  device  approved  under 
§  61.4(b),  may  be  used  by  a  person  to  log 
instnunent  flight  time,  provided  an 
authorized  instructor  is  present  during 
the  simulated  flight. 

(h)  Logging  training  time.  (1)  A  person 
may  log  training  time  when  that  person 
receives  training  from  an  authorized 
instructor  in  an  aircraft,  flight  simulator, 
a  flight  training  device,  or  other  device 
approved  under  §  61.4(b). 
***** 

13.  Section  61.65  is  amended  by 
revising  paragraphs  (a)(5),  (a)(8)(ii),  the 
introductory  text  of  paragraph  (c),  the 
heading  and  introductory  text  of 
paragraph  (e),  and  (e)(2)  to  read  as 
follows: 

§  61 .65    Instrument  rating  requirements. 

(a)  *.  *  * 

(5)  Receive  and  log  training  on  the 
areas  of  operation  of  paragraph  (c)  of 
this  section  from  an  authorized 
instructor  in  an  aircraft,  a  flight 
simulator,  a  flight  training  device,  or 
other  device  approved  under  §  61.4(b) 
that  represents  an  airplane,  helicopter, 
or  powered-lift  appropriate  to  the 
instrument  rating  sought; 
***** 

(8)*   *   * 

(ii)  A  flight  simulator,  a  flight  training 
device,  or  other  device  approved  under 
§  61.4(b)  appropriate  to  the  rating  sought 
and  approved  for  the  specific  maneuver 
or  procedure  performed.  If  a  flight 
training  device  or  other  device  approved 
imder  §  61.4(b)  is  used  for  the  practical 
test,  the  instrument  approach 
procedures  conducted  in  that  device  are 
limited  to  one  precision  and  one 
nonprecision  approach,  provided  the 
flight  training  device  or  other  device 
approved  under  §  61.4(b)  is  approved 
for  the  procedure  performed. 
***** 

(c)  Flight  proficiency.  A  person  who 
applies  for  an  instrument  rating  must 
receive  and  log  training  from  an 
authorized  instructor  in  an  aircraft,  a 
flight  simulator,  a  flight  training  device, 
or  other  device  approved  under  §  61.4(b) 
in  accordance  with  paragraph  (e)  of  this 
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section,  that  includes  the  following 
areas  of  operation: 

*        *        *        •        * 

(e)  Use  of  flight  simulators,  flight 
training  devices,  or  other  devices 
approved  under  §  61.4(b).  If  the 
instrument  training  was  provided  by  an 
authorized  instructor  in  a  flight 
simulator,  a  flight  training  doAace  or 
other  device  approved  imder  §  61.4(b) — 
***** 

(2)  A  maximum  of  20  hours  may  be 
performed  in  that  flight  simulator,  flight 
training  device,  or  other  device 
approved  under  §  61.4(b)  if  the  training 
was  not  accomplished  in  accordance 
with  part  142  of  this  chapter. 

14.  Section  61.109  is  amended  by 
revising  paragraphs  (i)  heading  and 
(i)(l)  to  read  as  follows: 

§61.109    Aeronttiltcsi  expertanoe. 

***** 

(i)  Permitted  credit  for  use  of  a  flight 
simulator,  a  flight  training  device,  or 
other  device  approved  under  §  61.4(b). 
(1)  Except  as  provided  in  paragnqph 
(i)(2)  of  this  section,  a  maYimiim  of  2.5 
hours  of  training  in  a  flight  simulator,  a 
flight  training  device,  or  other  device 
approved  under  §  61.4(b).  representing 
the  category,  class,  and  type,  if 
applicable,  of  aircraft  appropriate  to  the 
rating  sought,  may  be  credited  toward 
the  flight  training  time  required  by  this 
section,  if  received  from  an  authorized 
instructor. 


PART  63— CERTIFICATION:  FUGHT 
CREWMEMBERS  OTHER  THAN 
PILOTS 

15.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701- 
44703. 44707. 44709-44711,  45102-45103. 
45301-45302. 

16.  Section  63.39  is  amended  by 
revising  paragraph  (b)(3)  to  read  as 
follows: 

§63.39    Sidll  requirements. 

***** 

(b)'  *  * 

(3)  In  flight,  in  an  airplane  simulator, 
or  in  an  appropriately  equipped  cockpit 
specific  flight  training  device  qualified 
in  accordance  with  part  60  of  this 
chapter,  show  that  he  can  satisfactorily 
perform  emergency  duties  and 


procedures  and  recognize  and  take 
appropriate  action  for  malfunctions  of 
the  airplane,  engines,  propellers  (if 
appropriate),  systems  and  appliances. 

17.  Appendix  C  to  part  63  is  amended 
by  revising  the  introductory  text  of 
paragraph  (a)(3)(iv)  to  read  as  follows: 

Appendix  C  to  Part  63— Flight  Engineer 
Training  Course  Requirements 

(a)*  *  * 

(3)*  *  • 

(iv)  If  the  Administrator  finds  a 
simulator  or  appropriately  equipped 
cockpit  specific  flight  training  device 
qualified  in  accordance  with  part  60  of 
this  chapter  to  accurately  reproduce  the 
design,  function,  and  control 
characteristics,  as  pertaining  to  the 
duties  and  responsibilities  of  a  flight 
engineer  on  the  type  of  airplane  to  be 
flown,  the  fli^t  training  time  may  be 
reduced  by  a  ratio  of  1  hour  of  flight 
time  to  2  hours  of  airplane  simulator 
time,  or  3  hours  of  time  in  an 
^propriately  equipped  cockpit  specific 
flight  training  device  qualified  in 
accordance  with  part  60  of  this  chaptn, 
as  the  case  may  be.  sub)ect  to  the 
following  limitations: 


PART141— PILOT  SCHOOLS 

18.  The  authority  citation  for  part  141 
continues  to  read  as  follows: 

Antiiority:  49  U.S.C.  106(g),  40113. 44701- 
44703.  44707.  44709,  44711,  45102-45103. 
45301-45302. 

19.  Section  141.41  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

§  141.41    Right  simulators,  flight  training 
devices,  attd  training  aids. 

•        *        *        •        • 

(a)  Flight  simulators.  Each  flight 
simulator  used  to  obtain  flight  training 
credit  allowed  for  flight  simulators  in  an 
approved  pilot  training  course 
curriculimi  must  be  evaluated  and 
qualified  under  part  60  of  this  chapter 
and  must  be  approved  by  the 
Administrator  for  use  under  an 
approved  training  program. 

lb)  Flight  training  devices.  Each  -flight 
training  device  used  to  obtain  flight 
training  credit  allowed  for  flight  training 
devices  in  an  approved  pilot  training 
course  curriculum  must  be  evaluated 
and  qualified  under  part  60  of  this 


chapter  and  must  be  approved  by  the 
Administrator  for  use  imder  an 
approved  training  program. 


PART  142— TRAINING  CENTERS 

20.  The  authority  citation  for  part  142 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  40119, 
44101,  44701-44703.  44705,  44707,  44709- 
44711. 45102-45103. 45301-45302. 

21.  Section  142.3  is  amended  by 
removing  the  definition  for  "Advanced 
Flight  Training  Device"  and  by  revising 
the  definition  for  "Flight  training 
equipment"  to  read  as  follows: 

§142.3    DaflnMons. 


Flight  training  equipment  means 
fli^  simulates,  flight  training  devices, 
and  aircraft. 

*        *        •        •        • 

22.  Secticm  142.15  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 


§142.15    Ft 


(d)  An  applicant  for,  or  holder  of,  a 
training  center  certificate  must  have 
available  exclusively,  for  adequate 
periods  of  time  and  at  a  location 
approved  by  the  Administrator, 
adequate  flight  training  equipment  and 
courseware,  including  at  least  one  flight 
simulator  or  flight  training  device. 

23.  Section  142.59  is  amended  by 
revising  paragraph  (c),  by  removing  and 
reserving  paragraph  (d),  and  by 
removing  paragraph  (f)  to  read  as 
follows: 

§142.59    night  simulators  and  fHglit 
training  devices. 

(c)  Each  flight  simulator  or  flight 
training  device  used  by  a  training  center 
must  be  evaluated  and  qualified  under 
part  60  of  this  chapter  and  must  be 
approved  by  the  Administrator  for  use 
under  an  approved  training  program. 
***** 

Issued  in  Washington,  DC.  on  June  4.  2002. 
Louis  C.  Cusimono, 

Acting  Director,  Flight  Standards  Service. 
(FR  Doc.  02-14785  Filed  9-24-02;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docint  No.  FR-4706-N-01] 

HUD'S  Loss  Mitigation  Default 
Counseling  Demonstration  Program 

agency:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 
action:  Notice. 


SUMMARY:  This  Notice  announces  the 
Department's  intent  to  conduct  a  limited 
demonstration  program  to  gauge  the 
demand  for  and  the  usefulness  of 
including  in  the  loss  mitigation  actions 
the  reimbursement  to  mortgagees  for 
defeult  counseling  provided  to 
borrowers  by  HUD  approved  Housing 
Coimseling  Agencies  (HCAs).  Such 
counseling  may  be  of  particiUar 
assistance  to  borrowers  in  certain 
targeted  areas  where  default  rates 
exceed  national  averages  and/or 
predatory  lending  practices  have  been 
identified  by  the  Department.  This 
demonstration  will  also  further  the 
concept  of  mitigating  insiu^nce  claim 
losses  to  the  Department  by  increasing 
mortgagors'  access  to  coimseling. 
DATES:  Comment  Due  Date:  November 
25,  2002. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  and 
responses  to  the  Rules  Docket  Clerk, 
Office  of  the  General  Counsel,  Room 
10276,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street 
SW.,  Washington,  DC  20410-0500. 
Communications  should  refer  to  the 
above  docket  nimiber  and  title. 
Facsimile  (FAX)  responses  are  not 
acceptable.  A  copy  of  each  response  will 
be  available  for  public  inspection  and 
copying  during  regular  business  hours 
(7:30  a.m.  to  5:30  p.m.  eastern  time)  at 
the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laurie  Anne  Maggiano,  Director,  Single 
Family  Asset  Management  and 
Disposition  Division,  Room  9286,  U.S. 
Department  of  Housing  and  Urban 
Development,  451  7th  Street,  SW., 
Washington,  DC  20410-8000;  telephone 
(202)  708-1672  (this  is  not  a  toll  firee 
number).  Hearing  or  speech  impaired 
-  individuals  may  access  this  number  via 
TTY  by  calling  the  toll  firee  Federal 
Information  Relay  Service  at  1-800- 
877-8339. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Department  has  operated  the  Loss 
Nfitigation  program  since  1996,  and  has, 
in  working  with  lenders,  steadily 
increased  the  niunber  of  mortgagors 


who  successfully  avoided  foreclosure 
or,  in  those  instances  where  the 
mortgagors  did  not  have  the  tinancial 
means  to  retain  their  homes,  helped 
them  avoid  the  stigma  of  foreclosure 
through  the  use  of  deeds  in  lieu  of 
foreclosure  or  pre-foreclosure  sales. 

The  Department  is  encouraged  by  the 
steadily  increasing  usage  of  loss 
mitigation  options  by  mortgagees. 
However,  there  remain  geographic  areas 
where  default  and  foreclosure  rates  are 
significantly  higher  than  national 
averages  for  FHA  insured  loans  and 
where  conditions  associated  with 
predatory  lending  practices  are 
observed. 

The  Department  consistently  takes 
appropriate  enforcement  actions  to 
ensiue  that  mortgagees  follow  HUD/ 
FHA  loss  mitigation  requirements. 
Among  loss  mitigation  tools,  counseling 
can  be  effective  in  helping  mortgagors 
avoid  foreclosure  when  possible. 
Additionally,  effective  counseling 
minimizes  the  risk  to  the  mortgage 
insurance  funds. 

Because  mortgagors  who  require 
coimseling  are  already  financially 
stressed,  it  is  necessary  to  ensure  that 
the  counseling  will  be  offered  free  of 
charge  to  mortgagors  who  want  such 
counseling.  HUD/FHA's  experience  has 
been  that  Housing  Counselkig  Agencies 
(HCAs)  are  often  backlogged  with  cases 
in  geographic  areas  where  there  is  a 
hi^  incidence  of  default.  Counseling 
agencies  receive  limited  grant  funds 
from  HUD  and  other  sources,  and  thus 
may  not  have  the  capability  to  hire 
additional  staff  to  deal  with  an 
increased  workload.  This  demonstration 
program  would  address  this  issue  by 
enabling  mortgagees  to  pay  for  default 
counseling  in  targeted  areas  via  a       ' 
$200.00  voucher.  The  mortgagees  would 
then  be  reimbursed  by  HUD/FHA  frt)m 
FHA  mortgage  insurance  funds.  In  order 
to  encourage  borrowers  to  obtain 
counseling,  HUD/FHA  will  request 
mortgagees  participating  in  the 
demonstration  project  to  inform 
delinquent  borrowers  in  the  target  area 
that  default  counseling  is  available  at  no 
cost  through  a  participating  HCA.  The 
borrower  will  obtain  the  counseling, 
and  upon  completion  of  the  counseling 
the  HCA  will  make  a  loss  mitigation 
recommendation  to  the  borrower's 
mortgage  holder.  The  mortgagee  will 
pay  ^e  HCA  for  the  counseling  received 
and  will  be  reimbursed  by  HUD.         ^ 
HUD's  payment  from  the  insurance 
fund  for  Loss  Mitigation  actions  that 
provides  an  alternative  to  foreclosure  is 
authorized  by  12  U.S.C  1715u  and  24 
CFR  203.501.  This  demonstration  adds 
default  counseling  as  an  effective  tool  in 


reducing  claims  and  assisting 
mortgagors. 

n.  This  Notice  — 

The  Department  has  decided  to 
conduct  a  limited  demonstration 
program  to  gauge  the  demand  for,  and 
the  usefulness  of,  reimbursement  to 
mortgagees  for  payments  made  to  HCAs 
who  provide  counseling  to  delinquent 
mortgagors  to  avoid  foreclosure.  This  is 
key  in  these  specific  targeted  areas 
where  default  rates  exceed  national 
averages  and/or  where  possible 
predatory  lending  practices  have  been 
identified.  The  Department  intends  to 
obtain  feedback  from  participating 
mortgagees,  HCAs  and  other  parties  so 
that  an  assessment  of  the  demonstration 
can  be  made  and  a  decision  rendered  as 
to  whether  the  program  should  be 
continued  or  expanded.  The 
demonstration  should  also  be  helpful  in 
determining  appropriate  program 
criteria  and  procedures  if  the  decision  is 
made  to  continue  the  program  after  the 
demonstration  ends. 

Under  this  demonstration, 
reimbursement  for  default  counseling  as 
a  loss  mitigation  tool  will  not  be 
provided  on  a  nationwide  basis,  but 
rather  offered  only  in  specific  targeted 
areas.  HUD/FHA  has  developed  a  model 
for  determining  areas  that  have  high 
default  and  claim  rates  that  may  be 
indicative  of  predatory  lending 
practices.  HUD's  proposed  procedures 
will  further  examine  these  areas  and 
refine  the  model. 

The  demonstration  program,  which 
will  last  12  months  from 
commencement  date,  will  be  conducted 
in  areas  that  have  default  rates  well 
above  the  national  average  for  FHA 
loans.  The  demonstration  may  be 
extended  another  6  months  at  the 
discretion  of  the  Assistant  Secretary  for 
Housing-Federal  Housing 
Commissioner.  The  greater  Miami, 
Florida  area,  including  both  Dade  and 
Broward  counties,  are  the  initial  target 
areas.  HUD/FHA  may  decide  to  expand 
the  demonstration  to  include  additional 
areas  or  may  subsequently  remove  some 
of  the  designated  areas.  Additional  areas 
may  be  added  at  the  discretion  of  the 
Department.  HUD/FHA  may  remove 
either  an  HCA  or  lender  from 
participation  if  the  participant 
demonstrates  sufficient  evidence  of  non- 
compliance. 

m.  Authority  for  Demonstration 

HUD  is  promulgating  this  Notice 
pursuant  to  42  U.S.C  3542  of  the 
Housing  and  Urban-Rural  Recovery  Act 
of  1983  (Pub.  L.  98-181),  which  states 
that  no  HUD  demonstration  program  not 
expressly  authorized  in  law  may  begin 


Federal  Register /Vol.  67,  No.  186 /Wednesday,  September  25,  2002 /Notices 


60517 


until  a  description  of  the  program  is     ' 
published  in  the  Federal  Re^ster,  and 
that  a  comment  period  of  60  calendar 
days  following  the  date  of  publication 
shall  be  provided,  in  which  HUD  shall 
fully  consider  any  public  comments 
submitted  with  respect  to  the  program. 
Upon  publication  of  this  Notice,  the 
public  is  invited  to  comment  for  a  60- 
day  period  on  policies,  procedures, 
estimated  savings  and  other  aspects  of 
the  proposed  program.  At  the 
conclusion  of  this  period,  comments 
received  will  be  reviewed  and,  if 
necessary,  another  Notice  will  be 
published  setting  forth  any  changes  in 
requirements  necessary  to  conduct  this 
initial  demonstration.  If  no  comments 
are  received  or  the  comments  received 
do  not  indicate  that  the  changes  are 
needed  in  these  initially  established 
criteria  and  procedures,  the 
demonstration  will  take  effect  and  begin 
60  days  from  the  date  of  this  notice.  For 
purposes  of  initiating  and  evaluating 
this  demonstration,  certain  procedures 
and  eligibility  criteria  will  be  adopted, 
as  discussed  below. 

IV.  Notification  of  Program 

This  demonstration  program  will  be 
operated  by  selected  mortgagees  and 
HCAs  doing  business  in  targeted  areas. 
Four  mortgagees  will  participate  in  this 
demonstration  program  along  with  all 
HUD  approved  HCAs  in  Dade  and 
Broward  Counties  who  are  determined 
to  be  qualified  to  provide  default 
counseling  as  of  the  date  of  the 
Memorandum  of  Understanding  (MOU). 
If  it  is  consistent  with  the  goals  and 
objectives  of  the  Demonstration 
Program,  additional  mortgagees  and/or 
HCAs  may  be  added  during  the 
demonstration  program  period  at  the 
sole  discretion  of  HUD.  This  action  will 
be  done  by  a  modification  of  the  MOU. 
The  participating  lenders  were  selected 
based  upon  the  size  of  their  portfolios 
and  rate  of  default  in  their  target  eirea. 
HUD  will  develop  and  submit  for 
signature  a  MOU  between  the  selected 
mortgagees,  HCAs,  and  the  Department. 
Mortgagees  will  be  asked  to  notify 
mortgagors  of  the  availability  of  this 
program  in  the  targeted  areas  covered  by 
this  demonstration  program  when  the 
mortgagors  go  into  default  under  the 
terms  of  their  mortgages.  Notification 
will  be  by  a  form  letter  informing  the 
mortgagor  to  contact  qualified  HCAs  or 
their  mortgage  lenders  to  obtain  advice 
and  assistance  in  determining  options 
for  resolving  the  delinquency. 

The  HCAs  participating  in  the 
demonstration  will  provide 
comprehensive  default  counseling.  As 
part  of  the  counseling  process  HCAs 
will  use  loss  mitigation  analysis 


software,  if  available,  to  analyze 
foreclosure  prevention  options  and 
recommend  a  specific  course  of  action 
to  the  borrower  and  the  mortgagee.  All 
recommendations  shall  be  in 
compliance  with  HUD's  loss  mitigation 
requirements  as  identified  in  Mortgagee 
Letter  2000-5.  Participating  mortgagees 
will  work  cooperatively  with  the  HCAs 
to  ensure  that  the  most  appropriate  loss 
mitigation  option  is  implemented  in 
each  case.  Following  delivery  of 
counseling  services,  the  HCA  will 
provide  a  voucher  signed  by  the 
borrower,  certifying  that  default 
counseling  has  been  provided.  Upon 
receipt  of  the  voucher,  the  mortgagee 
will  pay  the  HCA  $200  per  case.  HUD 
will  reimburse  mortgagees  for  all 
qualified  counseling  vouchers.  The 
MOU  will  provide  detailed  information 
outlining  roles  and  responsibilities  of  all 
parties. 

V.  Program  Requirements 

In  order  for  a  participating  mortgagee 
to  be  eligible  to  obtain  reimbursement 
for  payment  for  housing  default 
counseling  as  part  of  loss  mitigation,  the 
following  must  be  present: 

(1)  There  must  be  a  mortgagor  who  is 
an  owner-occupant  in  a  single-family 
dwelling  unit  with  a  mortgage  insured 
under  section  203(b),  235,  234(c), 
221(d)2  or  203(k)  of  the  National 
Housing  Act,  12  U.S.C.  1709(b),  12 
U.S.C.  1715/  (d)(2),  or  12  U.S.C. 
1715y(c). 

(2)  The  mortgagor  must  have  an 
account  that  is  in  default,  i.e.,  30  days 
after  the  first  uncorrected  failure  to 
perform  any  obligation  under  the 
mortgage. 

(3)  The  single-family  dwelling  unit 
must  be  located  within  the  designated 
target  area. 

(4)  The  mortgagee  must  have  sent  the 
mortgagor  a  notice  prescribed  by  HUD 
informing  the  mortgagor  that  housing 
default  counseling  is  available. 

VI-  Evaluating  the  Success  of  the 
Demonstration 

During  the  demonstration,  HUD  will 
track  loan  performance  data  against 
established  benchmarks  for  the  subject 
loans  and  a  control  group  of  loans.  At 
the  conclusion  of  the  Demonstration, 
HUD  will  utilize  this  data  to  assess 
success  and  determine  whether  to 
implement  a  default  counseling  voucher 
loss  mitigation  claim  option  on  a 
permanent  basis  either  throughout  the 
country  or  in  targeted  markets.  In 
conducting  this  evaluation  HUD  will 
assess  the  following  factors:  (1)  Whether 
default  counseling  is  an  effective  loss 
mitigation  tool;  and  (2)  whether  to 
establish  additional  program  criteria 


and  procedures.  HUD  is  also  committed 
to  establishing  lender  incentives  for 
utilization  of  default  counseling 
vouchers. 

The  primary  objectives  of  the  Housing 
Counseling  Demonstration  are  to  reduce 
foreclosures  and  increase  use  of  loss 
mitigation  workouts  in  the 
demonstration  area.  To  measure  the 
program's  success  and  to  ensure  an 
effective  evaluation  of  the  program, 
HUD  intends  to  establish  baseline  data 
for  each  of  the  four  participating  lenders 
that  includes: 

1.  Monthly  and  Annual  Foreclosure 
Rates — The  monthly  rate  will  be 
calculated  by  dividing  the  number  of 
foreclosures  in  the  target  area  by  the 
number  of  loans  with  FHA  insurance  in 
force  for  the  targeted  area,  for  each  of 
the  prior  12  months  corresponding  to 
the  demonstration  period.  The  annual 
baseline  foreclosure  rate  will  be 
established  by  averaging  the  12  monthly 
rates. 

2.  Quarterly  Workout  Ratio— Using 
the  current  formula  for  our  tier  ranking 
system  (formal  forbearances  +  loss 
mitigation  claims  divided  by  formal 
forbearances  -«-  loss  mitigation  claims  + 
foreclosures)  HUD  intends  to  calculate  a 
quarterly  workout  ratio  representing 
only  activity  in  the  target  area.  The  most 
recent  quarterly  workout  ratio  will  be 
used  as  the  baseline. 

HUD  intends  to  use  these  indicators 
to  track  and  report  performance  of  each 
participating  lender  within  the  target 
area.  HUD's  anticipated  benchmarks  for 
success  for  each  lender  are  (1)  a  10%  or 
greater  reduction  in  their  annual 
foreclosure  rate,  (2)  an  improvement 
each  consecutive  quarter  in  their 
workout  ratio,  and  (3)  that  each  lender 
attain  or  maintain  an  80%  workout  to 
foreclosure  ratio  for  target  area  activity 
by  the  end  of  the  demonstration  period. 

HUD  also  intends  to  establish  a 
control  group  that  will  consist  of  all 
other  FHA  loans  in  the  target  area.  HUD 
will  calculate  a  foreclosure  rate,  by 
dividing  target  area  foreclosures  for  all 
lenders  except  the  demonstration 
participants,  by  loans  with  insurance  in 
force  for  all  lenders  except 
demonstration  participants.  Similarly 
the  workout  ratio  will  exclude 
demonstration  participants  but 
otherwise  be  computed  and  tracked  as 
described  above. 

Vn.  Other  Provisions 

The  Headquarters  office  of  HUD  will 
work  together  with  the  National 
Servicing  Center  in  Oklahoma  to 
evaluate  the  results  of  the 
demonstration  and  determine  whether 
the  program  should  be  expanded. 
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Vm.  Findings  and  Certifications 

Public  Reporting  Burden 

The  method  of  providing  the 
dociunentation  to  verify  the  claim  for 
reimbursement  will  result  in 
information  collection  requirements. 
This  requirement  has  been  submitted  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review  under  the  provisions 
of  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501-3520).  This  is  the  only  new 
information  collection  requirement  that 
is  being  established  in  conjunction  with 


this  new  rule.  HUD  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a"  collection  of  information 
unless  the  collection  displays  a 
ciurently  valid  OMB  control  number. 
HUD  has  obtained  an  emergency 
approval  from  OMB  so  that  the 
reimbursement  for  default  counseling 
can  proceed  until  final  approval  is 
obtained.  That  emergency  number 
evidencing  approval  is  2502-0549.  The 
HCA  will  be  reimbursed  each  time  a 
completed  Loss  Mitigation  Package  is 
referred  to  the  lender.  Each  refenal  must 

Reporting  and  Recordkeeping  Burden 


be  documented  by  the  HCA.  HUD  will 
reimburse  the  lender  for  each  paid 
counseling  claim.  A  single  response  to 
the  information  collection  reqvurement 
would  be  required  per  default 
counseling  referral.  HUD  estimates  that 
the  average  time  per  response  would  be 
no  more  than  30  minutes.  Accordingly, 
the  estimated  annual  burden  that  would 
be  imposed  by  the  proposed  information 
collection  requirement  is  4,120  hours. 
The  burden  of  the  new  information 
collection  requirement  in  this  Notice  is 
estimated  as  follows: 


Section  reference 


IV 


Numt>er  of  parties 


see  below*  varies 


Number  of  responses  per  respond- 
ent 


Estimated  av- 
erage time  for 
requirement 
(in  hours) 


.5 


Estimated  an- 
nual burden 
(in  hours) 


4120 


'The  number  of  parties:  4  lenders  have  volunteered  to  participate  in  this  Demonstration  and  7  Housing  Counseling  Agencies.  Each  will  have 
dedicated  staff  assigned  to  work  on  this  Demonstration. 
Total  Reporting  and  Recordkeeping  Burden  (Hours) 4120 


In  accordance  with  5  CFR 
1320.8(d)(1).  HUD  is  soliciting 
comments  from  members  of  the  public 
and  affected  agencies  concerning  this 
collection  of  information  to: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  biu-den  of  the 
proposed  collection  of  information: 

(3)  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected; 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond  including  through  the 
use  of  appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

Interested  persons  are  invited  to 
submit  comments  regarding  the 
information  collection  requirements  in 
this  proposal.  Comments  must  be 
received  within  60  days  from  the  date 
of  this  proposal.  Comments  must  refer 
to  the  proposal  by  name  and  docket 
number  (FT^-4706-N-Ol)  and  must  be 
sent  to:  Joseph  F.  Lackey,  Jr.,  HUD  Desk 
Officer,  Office  of  Management  and 


Budget,  New  Executive  Office  Building, 
Washington,  DC  20503;  and  Gloria 
Diggs,  Reports  Liaison  Officer,  Office  of 
the  Assistant  Secretary  for  Housing- 
Federal  Housing  Commissioner, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street  SW.,  Room 
9116,  Washington.  DC  20410. 

Environmental  Impact 

This  Notice  does  not  direct,  provide 
for  assistance  or  loan  and  mortgage 
insurance  for,  or  otherwise  govern  or 
regidate,  real  property  acquisition, 
disposition,  leasing,  rehabilitation, 
alteration,  demolition,  or  new 
construction,  or  establish,  revise,  or 
provide  for  standards  for  construction  or 
construction  materials,  manufactured 
housing,  or  occupancy.  Accordingly, 
under  24  CFR  50.19(c)(1),  this  Notice  is 
categorically  excluded  from 
environmental  review  imder  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321). 

Executive  Order  13132,  Federalism 

Executive  Order  13132  [entitled 
"Federalism"]  prohibits  an  agency  frtsm 
publishing  any  rule  or  similar  regiilatory 
item  that  has  federalism  implications  if 
it  either  imposes  substantial  direct 
compliance  costs  on  State  and  local 
governments  and  is  not  required  by 


statute,  or  the  rule  preempts  State  law, 
unless  the  agency  meets  the 
consultation  and  funding  requirements 
of  section  6  of  the  Executive  Order.  This 
demonstration  program  notice  would 
not  have  federalism  implications  and 
would  not  impose  substantial  direct 
compliance  costs  on  State  and  local 
governments  or  preempt  State  law 
within  the  meaning  of  the  Executive 
Order. 

Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (2  U.S.C.  1531- 
1538)  establishes  requirements  for 
Federal  Agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local 
and  tribal  governments,  and  on  the 
private  sectcH'.  This  demonstration 
program  notice  would  not  impose  any 
Federal  mandates  on  any  State,  local,  or 
tribal  governments,  or  on  the  private 
sector,  within  the  meaning  of  the 
Unfunded  Mandates  Reform  Act  of 
1995. 

Dated:  July  11,  2002. 
John  C.  Weicher. 
.  Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 
[FR  Doc.  02-24271  Filed  9-24-02;  8:45  am] 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  SEPTEMBER  25, 
2002 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous: 
national  emission  standards: 
Generic  Maximum 
Achievable  Control 
Technology — 
Spandex  production; 
published  7-12-02 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Clopyralid;  published  9-25- 

02 
Fluroxypyr  1-methylheptyl 
ester;  published  9-25-02 
Sucrose  octanoate  esters; 

published  9-25-02 
Tolylfluanid;  published  9-25- 
02 
JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 

Executive  Office  for 
Immigration  Review: 
Immigration  Appeals  Board; 
case  management; 
procedural  reforms; 
published  8-26-02 
Nonimmigrant  classes: 
Student  and  Exchange 
Visitor  Information 
System— 
Eligible  schools; 
preliminary  enrollment; 
published  9-25-02 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Farm  Servica  Agency 

Emergency  Conservation 
Program  et  a!.;  revision; 
comments  due  by  9-30-02; 
published  8-1-02  [PR  02- 
19259] 

ARCHITECTURAL  AND 
TRANSPORTATION 
BARRIERS  COMPLIANCE 
BOARD 

Americans  with  Disabilities 
Act;  implementation: 

Accessibility  guidelines — 
Recreation  facilities; 
comments  due  by  10-3- 


02;  published  9-3-02 
[PR  02-21806] 

BROADCASTING  BOARD  OF 
GOVERNORS 

Sunshine  Act;  implementation^: 
comments  due  by  10-2-02; 
published  9-17-02  [PR  02- 
23484] 

COMMERCE  DEPARTMENT 

International  Trade 
Administration 

Watches,  watch  movements, 
and  jewelry: 
Duty-exemption  allocations — 

Virgin  Islands,  Guam, 
American  Samoa,  and 
Northem  Mariana 
Islands;  comments  due 
by  9-30-02;  published 
8-29-02  [PR  02-22106] 

COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone- 
Being  Sea  and  Aleutian 
Islands  and  Gulf  of 
Alaska  groundfish; 
Steller  sea  lion 
protection  measures; 
comments  due  by  10-4- 
02;  published  9-4-02 
[PR  02-21985] 
Ocean  and  coastal  resource 
management: 

Coastal  Zone  Management 
Act  Federal  consistency 
regulations;  comments 
due  by  10-3-02;  published 
8-9-02  [PR  02-19900] 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 
Trade  Agreements  Act; 
exceptkjn  for  U.S.-made 
end  products;  comments 
due  by  9-30-02;  published 
7-30-02  [PR  02-19085] 

DEFENSE  DEPARTMENT 

Engineers  Corps 

Everglades  Comprehensive 
Restoration  Plan; 
programmatK  regulations; 
comments  due  by  10-1-02; 
published  8-2-02  [PR  02- 
19240] 

ENVIRONMENTAL 

PROTECTION  AGENCY 

•f-      _ 

Air  pollutants,  hazardous; 
national  emisskin  standards: 
Chlorine  and  hydrochtoric 
acid  emissk)ns  from 
chkKine  productnn; 
comments  due  by  10-3- 
02;  published  8-22-02  [PR 
02-21437] 
Mercury  emissions  from 
mercury  cell  chtor-alkali 


plants;  comments  due  t>y 
10-3-02;  published  8-22- 
02  [PR  02-21438] 
Site  remediatkm  activities; 
comments  due  by  9-30- 
02;  published  7-30-02  [PR 
02-17360] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Kansas;  comments  due  by 
9-30-02;  published  8-30- 
02  [PR  02-22087] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgatk>n;  various 
States: 
Kansas;  comments  due  by 

9-30-02;  published  8-30- 

02  [PR  02-22088] 
Tennessee;  comments  due 

by  9-30-02;  published  8- 

29-02  [PR  02-22090] 
Air  quality  planning  purposes; 
designation  of  areas: 
Washington;  comments  due 

by  10-3-02;  published  9-3- 

02  [PR  02-22362] 

FEDERAL 

COMMUNICATK>NS 

COMMISSION 

Common  canier  servk»s: 
Satellite  communcations-^ 
Non-geostationary  satellite 
orbit,  fixed  satellite 
servk:e  in  Ku-Band; 
policies  and  service 
rules;  comrrfents  due  by 
9-30-02;  published  8-16- 
02  [PR  02-20818] 
Digital  television  stations;  Xabie 
of  assignments: 
Hawaii;  comments  due  by 
9-30-02;  published  8-14- 
02  [PR  02-20603] 
Kansas;  comments  due  by 
9-30-02;  published  8-14- 
02  [PR  02-20592] 
Oklahoma;  comments  due 
by  9-30-02;  published  8- 
14-02  [PR  02-20604] 
Virgin  Islands;  comments 
due  by  9-30-02;  published 
8-14-02  [PR  02-20602] 
Washington;  comments  due 
by  9-30-02;  published  8- 
14-02  [PR  02-20605] 
IRadk)  stations;  table  of 
assignments: 
Georgia  and  Texas; 
comments  due  by  9-30- 
02;  published  8-20-02  [PR 
02-21064] 
Louisiana;  conwnents  due  by 
9-30-02;  published  8-20- 
02  [PFL02-21058] 


Texas;  comnients  due  by  9- 
30-02;  published  8-20-02 
[FR  02-21062] 

Texas  and  Oklahoma; 
comments  due  by  9-30- 
02;  published  8-20-02  [FR 
02-21063] 

FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Disaster  assistance: 
Robert  T.  Stafford  Disaster 
Relief  and  Emergency 
Assistance  Act; 
management  costs; 
comments  due  by  9-30- 
02;  published  8-30-02  [PR 
02-21890] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Grants: 
NatkMial  Institutes  of  Health 
Loan  Repayment  Program 
for  Research  Generally; 
comments  due  by  10-4- 
02;  published  8-5-02  [FR 
02-19610] 
Privacy  Act: 
Systems  of  records; 
comments  due  by  10-3- 
02;  published  9-3-02  [PR 
02-22516] 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 
CritKal  habitat 
designations — 
Plant  species  from  Maui 
and  Kahoolawe,  HI; 
comments  due  by  9-30- 
02;  published  8-26-02 
[FR  02-21703] 
Plant  species  from  various 
islands  of  Hawaii; 
comments  due  by  9-30- 
02;  published  8-26-02 
[FR  02-21627] 
Rk)  Grande  silvery 
minnow;  comments  due 
by  10-2-02;  published 
9-12-02  [FR  02-23249] 
Vanous  plants  from 
Motokai,  HI;  hearing; 
comments  due  by  9-30- 
02;  published  8-23-02 
[FR  02-21626] 
lmportatk)n,  exportation,  and 
transportation  of  wiMlife: 

Injurious  wildlife — 
Black  carp;  comments 
due  by  9-30-02; 
published  7-30-02  [FR 
02-19158] 

INTERIOR  DEPARTMENT 

Watches,  watch  movements, 
and  jewelry: 

Duty-exemptk>n  alkx:atk>ns — 
Virgin  Islands,  Guam, 
American  Samoa,  and 
Northem  Mariana 
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Islands;  comments  due 
by  9-30-02;  published 
8-29-02  [PR  02-22106] 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities: 
Benefkaal  ownership  reports; 
accelerated  filing 
deadlines;  rule  and  form 
amendments;  comnrients 
due  by  9-30-02;  published 
9-3-02  [PR  02-22301) 

SMALL  BUSINESS 
ADMINISTRATION 

Small  business  size  standards: 
Testing  latxiratories; 
comnoents  due  by  9-30- 
02;  published  9-6-02  (FR 
02-22651] 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Drawbridge  operations: 
Massachusetts;  comments 
due  by  10-3-02;  published 
9-3-02  [FR  02-22337] 

Ports  arx)  waterways  safety: 
Seabrook  Nuclear  Power 
Plant,  NH;  security  zone; 
comments  due  by  9-30- 
02;  published  7-31-02  [FR 
02-19360] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Boeing;  comments  due  by 

9-30-02;  published  8-16- 

02  (FR  02-20709] 
McDonnell  Douglas; 

comments  due  by  9-30- 

02;  published  8-16-02  [FR 

02-20710] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 


Turtxxneca;  convnents  due 
by  9-30-02;  published  8-1- 
02  (FR  02-19164) 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  staridards: 
Special  conditions — 
Airbus  Model  A319,  A320, 
and  A321  series 
airplanes;  comments 
due  by  9-30-02: 
published  8-30-02  (FR 
02-22119] 
Bombardier  Model  CL- 
600-2C10  series 
airplanes;  convnents 
due  by  9-30-02; 
pubhshed  8-30-02  (FR 
02-22118] 
Chelton  Flight  Systems, 
IrK.;  various  airplane 
nrK)dels;  comments  due 
by  9-30-02;  published 
8-30-02  [PR  02-22117] 
Class  B  airspace;  comments 
due  by  10-4-02;  published 
7-24-02  [PR  02-18619) 

TRANSPORTATION 
DEPARTMENT 
reosrai  AVNnion 
Administration 

Class  E  airspace;  comments 
due  by  9-30-02;  published 
8-20-02  (FR  02-21138] 

TRAN8PORTATK3N 

DEPARTMENT 

Federal  Aviation 

Administration 

Class  E  airspace;  conwnents 
due  by  10-4-02;  published 
8-16-02  [FR  02-20897] 

TRANSPORTATION 
DEPARTMENT 
Maritime  Administration 

Maritime  carriers  and  related 
activities: 

Time  cf>arters;  general 
approval;  comnrtents  due 


by  10-3K)2;  published  8- 
26-02  (FR  02-21632) 

TRANSPORTATION 
DEPARTMENT 
nssearch  and  Special 
Programs  Administration 

Hazardous  materials: 

Hazardous  materials 
transportation — 

Carriage  t>y  aircraft 
requirenoents;  reviskm; 
comments  due  by  9-30- 
02;  published  5-13-02 
[FR  02-11902] 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Emptoyment  taxes  and 
collectkm  of  income  taxes  at 
source,  and  procedure  and 
administratkxi: 
Incorrect  taxpayer 
klentification  numbers; 
receipt  of  multiple  notices; 
comments  due  by  10-1- 
02;  published  7-3-02  (FR 
02-16525] 

VETERANS  AFFAIRS 
DEPARTMENT 

Adjudk^atkm;  penskxis, 
compensatkxi,  dependency, 
etc.: 

Testimony  certified  or  under 
oath;  comments  due  by  9- 
30-02;  published  7-31-02 
(FR  02-19327] 

LIST  OF  PUBLIC  LAWS 

TNs  is  a  continuing  list  of 
publk;  bills  from  the  current 
sesskxi  of  Congress  which 
have  become  Federal  laws.  It 
nrtay  be  used  in  conjunctkm 
with  "PLUS"  (PublK  Uws 
Update  Servk:e)  on  202-523- 
6641 .  This  list  is  also 
available  online  at  htip:// 
www.nara.gov/fedreg/ 
plawcurr.html. 


The  text  of  laws  is  not 
published  in  the  Federal 
Regiitar  but  may  be  ordered 
in  "slip  law"  (indivkJual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
(Mce.  Washington.  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
availat>le  on  ttte  Internet  from 
GPO  Access  at  http:// 
w¥<fw.access.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  availat>le. 

H.R.  5012/P.L.  107-224 

John  P.  Kennedy  Center 
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2002  (Sept.  18,  2002;  116 
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Agency  for  International  Developntent 
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Agency  information  collection  activities: 
Proposed  collection;  comment  request,  60637 

Agency  for  Toxic  Substances  and  Disease  Registry 

NOTICES 

Reports  and  guidance  documents;  availability,  etc.: 
Hazardous  substances;  interaction  profiles,  60685-60686 

Agriculture  Department 

See  Animal  and  Plant  Health  Inspection  Service 

See  Farm  Service  Agency 

See  Forest  Service 

See  Rural  Telephone  Bank 

Animal  and  Plant  Health  Inspection  Service     7 

RULES 

Agricultural  Bioterrorism  Protection  Act: 
Biological  agents  and  toxins;  possession 
Definitions,  60519-60520 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  60686-60688 
Submission  for  0M6  review;  comment  request,  60688 

Coast  Guard 

RULES 

Ports  and  waterways  safety: 

Gulf  Intracoastal  Waterway,  Cypremort  Point,  LA;  safety 
zone,  60589-60590 
PROPOSED  RULES 
Ports  and  waterways  safety: ' 

Philippine  Sea  et  al.;  regulated  navigation  areas  and 
security  zones,  60630-60633 
NOTICES 
Meetings: 

Great  Lakes  Pilotage  Advisory  Committee,  60715-60716 

Great  Lakes  pilotage  bridge  hour  standards  review,  60716 

Commerce  Department 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

Commodity  Futures  Trading  Commission 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  60641-60642 

Defense  Department 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  60642 
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NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  60642-60643 


Grants  and  cooperative  agreements;  availability,  etc.: 
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International  Research  and  Studies  Program,  60645- 

60646 
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Language  and  Area  Studies  Fellowships  Program, 
60646-60648 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 
See  Western  Area  Power  Administration 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Louisiana,  60590-60596 
PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Texas,  60633-60636 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  60672-60680 
Air  pollution  control;  new  motor  vehicles  and  engines: 
California  pollution  control  standards — 
Low-emission  and  zero-emission  vehicles;  scope  of 
consideration  correction  notice,  60680-60681 
Superfimd;  response  and  remedial  actions,  proposed 
settlements,  etc.: 
Anniston  PCB  Site,  AL,  60681 

Farm  Service  Agency 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Horse  Breeder  Loan  Program,  60637 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 
Lockheed,  60556-60561 
'  Airworthiness  standards: 
Special  conditions — 
Eclipse  Aviation  Corp.  Model  500  airplane,  60555- 
60556 
Class  D  airspace,  60561-60562 
NOTICES 

Meetings: 
Electronic  flight  bag  computing  devices;  certification, 
airworthiness,  and  operational  approval  guidelines, 
6071&-60717 
Government/Industry  Aeronautical  Forum,  60717 
Passenger  facility  charges;  applications,  etc.: 

Huntsville  hitemational  Airport,  AL,  60717-60718 
Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
FAA  William  J.  Hughes  Technical  Center,  60718 
Reports  and  guidance  documents;  availability,  etc.: 
Part  23  small  airplanes;  human  factors  for  certification; 
policy  statement,  60719 
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Federal  Communications  Commission 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  60681-60682 

Applications,  hearings,  determinations,  etc.: 
BellSouth  Corp.  et  al..  60682-60683 

Federai  Deposit  insurance  Corporation 

NOTICES 

Agency  information  collection  activities — 
Submission  for  0MB  review;  comment  request,  60684 

Federai  Energy  Reguiatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

FPL  Energy  Seabrook,  LLC,  et  al.,  60652-60653 

PPL  Electric  Utilities  Corp.  et  al.,  60653 
Environmental  statements;  availability,  etc.: 

Grand  River  Dam  Authority,  60654 

Madison  Paper  Industries,  Inc.,  60654 
Practice  and  procedure: 

Off-the-record  communications,  60650-60651 
Applications,  hearings,  determinations,  etc.: 

Algonquin  Gas  Transmission  Co.,  60648 

ANR  Pipeline  Co.,  60648-60649 

Gulf  South  Pipeline  Co.,  LP,  60649 

Maritimes  &  Northeast  Pipeline,  L.L.C..  60649 

National  Fuel  Gas  Supply  Corp.,  60650 

Transcontinental  Gas  Pipe  Line  Corp..  60651-60652 

Young  Gas  Storage  Co.,  Ltd.,  60652 

Federai  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies: 
Formations,  acquisitions,  and  mergers,  60684 

Federai  Trade  Commission 

NOTICES 

Senior  Executive  Service: 
Performance  Review  Board;  membership.  60684-60685 

Food  and  Drug  Administration 
NOTICES 
Meetings: 

Endocrinologic  and  Metabolic  Drugs  Advisory 
Committee,  60688 

Forest  Service 

NOTICES 

Environmental  statements;  notice  of  intent: 
Apache-Sitgreaves  and  Tonto  National  Forests,  AZ, 

60637-60639 
San  Juan  National  Forest,  CO,  60639-60640 
Meetings: 
Resource  Advisory  Committees — 

Madera  County,  60640 
Western  Washington  Cascades  Provincial  Interagency 
Executive  Committee  Advisory  Committee,  60640 

Health  and  Human  Services  Department 

See  Agency  for  Toxic  Substances  and  Disease  Registry 
See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 
NOTICES 
Meetings: 
Regulatory  Reform  Advisory  Committee,  Secretary's, 
60685 


interior  Department- 
See  Land  Management  Bureau 
See  Minerals  Management  Service 

international  Trade  Administration 

NOTICES 
Antidumping: 
Fresh  crawfish  tail  meat  bom — 
China,  60640-60641 

international  Trade  Commission- 

NOTICES 

Meetings;  Sunshine  Act,  60701 

Justice  Department 

See  Justice  Programs  Office 

Justice  Programs  Office 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  60701-60702 

Lat>or  Department 

See  Mine  Safety  and  Health  Administration 

Land  Management  Bureau 

NOTICES 

Coal  leases,  exploration  licenses,  etc.: 

Wyoming,  60695 
Jurisdictional  transfers: 

Medora  Ranger  District  of  Little  Missouri  National 
Grasslands,  ND,  60695 
Realty  actions;  sales,  leases,  etc.: 

Arizona,  60695-60696 

California,  60696-60697 

Colorado,  60697 

Nevada,  60698 

New  Mexico,  60698 
Resource  management  plans,  etc.: 

Cedar  Hills  Mule  Deer  Management  Area,  NM;  road 
closure  and  transportation  plan/route  desi^oations, 
60698-60700 
Withdrawal  and  reservation  of  lands: 

California,  60700-60701 

Minerals  Management  Service 

NOTICES 

Outer  Continental  Shelf  operations: 
Western  Gulf  of  Mexico —  ~ 

Leasing  map,  60701 

Mine  Safety  and  Healtti  Administration 

PROPOSED  RULES 

Coal  mine  safety  and  health: 
Underground  mines — 
Methane  testing  requirements;  alternate  compliance 
method,  60611-60616 
Metal  and  nonmetal  mine  safety  and  health: 
Air  quality,  chemical  substances,  and  respiratory 
protection  standards;  withdrawn,  60611 

National  Credit  Union  Administration 

PROPOSED  RULES 
Credit  unions: 

Avertising  accuracy  and  insured  status  notice,  60604- 
60607 

Insurance  requirements,  60607-60611 
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National  Highway  Traffic  Safety  Administration 

RULES 

Motor  vehicle  safety  standards: 
Registration  of  importers  and  importation  of  motor 
vehicles  not  certified  as  conforming  to  Federal 
standards;  fees  schedule,  60596-60599 

National  Institutes  of  Health 

NOTICES 
Meetings: 
National  Cancer  Institute,  60688-60689 
National  Institute  of  Allergy  and  Infectious  Diseases, 

60689-60690 
National  Institute  of  Diabetes  and  Digestive  and  Kidney 

Diseases,  60691-60692 
National  Institute  of  Environmental  Health  Sciences, 

60690 
National  Institute  on  Dea&ess  and  Other  Communication 

Disorders,  60690-60691 
National  Library  of  Medicine,  60692 
Scientific  Review  Center,  60692-60694 
Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
Viventia  Biotech,  Inc.,  60694-60695 
Privacy  Act: 
Systems  of  records,  60741-60794 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Alaska;  fisheries  of  Exclusive  Economic  Zone — 
Bering  Sea  and  Aleutian  Islands  groundfish;  chum 

salmon  savings  area,  60602 
Thomyhead  rockfish,  60602-60603 
West  Coast  States  and  Western  Pacific  fisheries — 
Coastal  pelagic  species,  60601-60602 
West  Coast  salmon,  60599-60601 

Nuclear  Regulatory  Commission 

RULES 

Production  and  utilization  facilities;  domestic  licensing: 
Light-water  cooled  nuclear  power  plants,  components; 
construction  and  inservice  inspection  and  testing; 
industry  codes  and  standards;  amended 
requirements,  60520-60542 
NOTICES 
Meetings: 
Non-light  water  reactors;  licensing  issues;  workshop, 

60702-60703 
Reactor  Safeguards  Advisory  Committee,  60703-60704 
Reports  and  guidance  documents;  availability,  etc.: 
License  termination  guidance;  decommissioning 

questions  and  answers,  60704-60706 
Materials  licenses,  consolidated  guidance — 
Decommissioning  process  for  materials  licensees, 

60706-60707 
Radiological  criteria;  characterization,  survey,  and 
determination,  60707-60708 

Personnel  Management  Office 

NOTICES 

Excepted  service: 
Schedules  A,  B,  and  C;  positions  placed  or  revoked — 
Consolidated  list,  60795-60825 

Public  Health  Service 

See  Agency  for  Toxic  Substances  and  Disease  Registry 
See  Centers  for  Disease  Control  and  Prevention 


See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 

Rural  Telephone  Bank 

NOTICES 

Meetings;  Sunshine  Act,  60640 

Securities  and  Exdiange  Commission    * 

PROPOSED  RULES 
Investment  advisers: 

Proxy  voting,  60840-60851 
Securities  and  investment  companies: 

Proxy  voting  policies  and  records  disclosure  by  registered 
management  investment  companies,  60827-60841 
NOTICES 
Self-regulatory  organizations;  proposed  rule  changes: 

Pacific  Exchange,  Inc..  60709-60711 
Applications,  hearings,  determinations,  etc.: 

Enviroimiental  Safeguards,  Inc.,  60708 

KBK  Capital  Corp.,  60708-60709 

KBK  Capital  Trust  I,  60709 

State  Department 

RULES  f 

Visas;  immigrant  docvunentation: 
International  broadcasters;  employment-based  special 
immigrant  classification,  60562 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Bosnia  and  Herzegovina  Undergraduate  Development 

Program,  60711-60713 
Educational  Information  Centers  in  Eurasia,  60713-60715 

Thrift  Supervision  Office 

RULES 

Alternative  Mortgage  Transaction  Parity  Act;  preemption. 
60542-60555 

Toxic  SulMtances  and  Disease  Registry  Agency 

See  Agency  for  Toxic  Substances  and  Disease  Registry 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  National  Highway  Traffic  Safety  Administration 

See  Transportation  Security  Administration 

Transportation  Security  Administration 

NOTICES 

Agency  information  collection  activities: 
Submission  for  0MB  review;  conunent  request,  60719 

Treasury  Department 

See  Thrift  Supervision  Office 
RULES 

Coimter  money  laundering  requirements: 
Bank  Secrecy  Act;  implementation — 
Foreign  shell  banks;  correspondent  accounts;  and 
foreign  banks,  correspondent  accounts 
recordkeeping  and  termination,  60562-60579 
Currency  and  foreign  transactions;  financial  reporting  and 
recordkeeping  requirments: 
Bank  Secrecy  Act;  implementation — 
Casinos  and  card  clubs;  suspicious  transactions 
reporting  requirements,  60721-60730 
USA  PATRIOT  Act;  implementation- 
Special  information  sharing  procedures  to  deter  money 
laundering  and  terrorist  activity,  60579-60588 
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PROPOSED  RULES 

Currency  and  foreign  transactions;  financial  reporting  and 
recordkeeping  requirements: 
Bank  Secrecy  Act;  implementation — 
Anti-money  laundering  programs  for  insiuance 

companies,  60625-60630 
Anti-money  laundering  programs  for  unregistered 
investment  companies,  60617-60625 

NOTICES  

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  60730-60739 

Westmn  Area  Power  Administration 

NOTICES 

Power  marketing  plans: 
Sierra  Nevada  Customer  Service  Region;  Resource  Pool, 
60654-60655 
Power  rate  adjustments: 
Parker-Davis  Project;  rate  methodology  determination, 

60655-60656 
Salt  Lake  City  Area  Integrated  Projects;  firm  power, 
Colorado  River  storage  project  transmission,  and 
ancillary  services  rates,  60656-60672 


Separate  Parts  In  This  Issue 

Part  II 

Treasury  Department,  60721-60739 

Part  III 

Health  and  Hiunan  Services  Department,  National  Institutes 
of  Health,  60741-60794 

Part  IV 

Personnel  Management  Office,  60795-60825 

PartV 

Securities  and  Exchange  Commission,  60827-60851 


Reader  Aids 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 

To  subscribe  to  the  Federal  Register  Table  of  Contents 
LISTSERV  electronic  mailing  list,  go  to  http:// 
listserv.access.gpo.gov  and  select  Online  mailing  list 
archives,  FEDREGTOC-L,  Join  or  leave  the  list  (or  change 
settings);  then  follow  the  instructions. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Cdde  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7CFRPart331 

9  CFR  Part  121 
[Dock0t  No.  02-082-2) 
RIN  0579-AB47 

Agricultural  Bioterrorism  Protection 
Act  of  2002;  Usting  of  Biological 
Agents  and  Toxins  and  Requirements 
and  Procedures  for  Notification  of 
Possession;  Technical  Amendment 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Interim  rule;  technical 
amendment. 

summary:  In  an  interim  rule  published 
in  the  Federal  Register  and  effective  on 
August  12,  2002,  we  established 
regulations  that  listed  biological  agents 
and  toxins  determined  to  have  the 
potential  to  pose  a  severe  threat  to 
animal  or  plant  health,  or  to  animal  or 
plant  products,  and  that  required  all 
persons  in  possession  of  any  listed 
biological  agent  or  toxin  to  notify  the^ 
Secretary  of  such  possession.  The 
definitions  provided  in  those 
regulations  for  the  terms  'biological 
agent"  and  "toxin"  did  not  reflect  the 
amendments  made  by  the  Public  Health 
Seciirity  and  Bioterrorism  Preparedness 
and  Response  Act  of  2002  to  the 
definitions  of  those  terms  in  section  178 
of  title  18,  United  States  Code. 
Therefore,  we  are  amending  the 
regulations  so  that  the  definitions  will 
be  consistent. 

EFFECTIVE  DATE:  August  12,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  concerning  the  regulations 
in  7  CFR  part  331,  contact  Dr.  Arnold 
T.  Tschanz,  Senior  Staff  Officer, 
Regulatory  Coordination,  Plant  Health 


Programs,  PPQ,  APHIS,  4700  River  Road 
Unit  141,  Riverdale,  MD  20737-1236, 
(301)  734-8790. 

For  information  concerning  the 
regulations  in  9  CFR  part  121,  contact 
Dr.  Denise  Spencer,  Senior  Staff 
Veterinarian,  Technical  Trade  Services, 
National  Center  for  Import  and  Export, 
VS,  APHIS,  4700  River  Road  Unit  40, 
Riverdale,  MD  20737-1231,  (301)  734- 
3277. 
SUPPLEMENTARY  INFORMATION: 

Background 

In  an  interim  rule  published  in  the 
Federal  Register  and  effective  on 
August  12.  2002  (67  FR  52383-52389, 
Docket  No.  02-082-1),  we  established 
regidations  in  7  CFR  part  331  and  9  CFR 
part  121  that  listed  biological  agents  and 
toxins  determined  to  have  the  potential 
to  pose  a  severe  threat  to  animal  or  plant 
health,  or  to  animal  or  plant  products, 
and  that  required  all  persons  in 
possession  of  any  listed  biological  agent 
or  toxin  to  notify  the  Secretary  of  such 
possession.  The  interim  rule  was 
published  in  accordance  with  the 
requirements  of  section  212  of  subtitle 
B  (Department  of  Agricultiue),  title  11 
(Enhancing  Controls  on  Dangerous 
Biological  Agents  and  Toxins),  of  the 
Public  Health  Security  and  Bioterrorism 
Preparedness  and  Response  Act  of  2002 
(Public  Law  107-188). 

In  subtitle  B,  section  212(1)  provides 
that  "[t]he  terms  'biological  agent'  and 
'toxin'  have  the  meanings  given  such 
terms  in  section  178  of  title  18,  United 
States  Code."  Thus,  we  referred  to  18 
U.S.C.  178  when  preparing  the 
definitions  for  those  terms  we  included 
in  the  "Definitions"  sections  of  both  7 
CFR  part  331  and  9  CFR  part  121 
(§§331.1  and  121.1,  respectively). 

We  failed  to  note,  however,  that 
elsewhere  in  title  II  of  Public  Law  107- 
186  (section  231  of  subtitle  D,  "Criminal 
Penalties  Regarding  Certain  Biological 
Agents  and  Toxins,"  specifically),  the 
definitions  of  "biological  agent"  and 
"toxin"  in  18  U.S.C.  178  had  been 
amended.  Therefore,  in  this  dociunent, 
we  are  amending  7  CFR  331.1  and  9 
CFR  121.1  as  estabUshed  by  our  August 
12,  2002,  interim  rule  so  that  the 
definitions  provided  in  those  sections 
for  the  terms  "biological  agent"  and 
"toxin"  are  consistent  with  the 
definitions  for  those  terms  in  18  U.S.C. 
178,  as  amended  by  Public  Law  107- 
188. 


List  of  Subjects 

7  CFR  Part  331 

Agricultural  research,  Laboratories, 
Plant  diseases  and  pests,  Reporting  and 
recordkeeping  requirements. 

9  CFR  Part  121 

Agricultural  research.  Animal 
diseases,  Laboratories,  Medical  research. 
Reporting  and  recordkeeping 
requirements. 

.  Accordingly,  we  are  amending  7  CFR 
part  331  and  9  CFR  part  121  as  follows: 

PART  331— POSSESSION  OF 
BIOLOGICAL  AGENTS  AND  TOXINS 

1.  The  authority  citation  for  part  331 
continues  to  read  as  follows: 

Authority:  Sees.  211-213.  Title  II.  Pub.  L. 
107-188, 116  Stat.  647  (7  U.S.C.  8401). 

2.  In  §  331.1,  the  definitions  for 
biological  agent  and  toxin  are  revised  to 
read  as  follows: 

f  331.1    DoflnWons. 

Biological  agent.  Any  microorganism 
(including,  but  not  limited  to,  bacteria, 
viruses,  fungi,  rickettsiae,  or  protozoa), 
or  infectious  substance,  or  any  naturally 
occurring,  bioengineered.  or  synthesized 
component  of  any  such  microorganism 
or  infectious  substance,  capable  of 
causing: 

(1)  Death,  disease,  or  other  biological 
malfunction  in  a  human,  an  animal,  a 
plant,  or  another  living  organism; 

(2)  Deterioration  of  food,  water, 
equipment,  supplies,  or  material  of  any 
kind;  or 

(3)  Deleterious  alteration  of  the 
environment. 

•        •        *        •        • 

Toxin.  The  toxic  material  or  product 
of  plants,  animals,  microorganisms 
(including,  but  not  limited  to,  bacteria, 
viruses,  fungi,  rickettsiae,  or  protozoa), 
or  infectious  substances,  or  a 
recombinant  or  synthesized  molecule, 
whatever  their  origin  and  method  of 
production,  and  includes: 

(1)  Any  poisonous  substance  or 
biological  product  that  may  be 
engineered  as  a  result  of  biotechnology 
produced  by  a  living  organism;  or 

(2)  Any  poisonous  isomer  or  '' 
biological  product,  homolog,  or 
derivative  of  such  a  substance. 
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PART  121— POSSESSION  OF 
BIOLOGICAL  AGENTS  AND  TOXINS 

3.  The  authority  citation  for  part  121 
continues  to  read  as  follows: 

Authority:  Sees.  211-213,  Title  II,  Pub.  L. 
107-188, 116  Stat.  647  (7  U.S.C.  8401). 

4.  In  §  121.1,  the  definitions  for 
biological  agent  and  toxin  are  revised  to 
read  as  follows: 

f  121.1    DaflnWons. 

Biological  agent.  Any  microorganism 
(including,  but  not  limited  to,  bacteria, 
viruses,  fungi,  rickettsiae,  or  protozoa), 
or  infectious  substance,  or  any  naturally 
occurring,  bioengineered,  or  synthesized 
component  of  any  such  microorganism 
or  iiifectious  substance,  capable  of 
causing: 

(1)  Death,  disease,  or  other  biological 
malfunction  in  a  human,  an  animal,  a 
plant,  or  another  living  organism; 

(2)  Deterioration  of  food,  water, 
equipment,  supplies,  or  material  of  any 
kind;  or 

(3)  Deleterious  alteration  of  the 
environment. 
***** 

Toxin.  The  toxic  material  or  product 
of  plants,  animals,  microorganisms 
(including,  but  not  limited  to,  bacteria, 
viruses,  fungi,  rickettsiae,  or  protozoa), 
or  infectious  substances,  or  a 
recombinant  or  synthesized  molecule, 
whatever  their  origin  and  method  of 
production,  and  includes: 

(1)  Any  poisonous  substance  or 
biological  product  that  may  be 
engineered  as  a  result  of  biotechnology 
produced  by  a  living  organism;  or 

(2)  Any  poisonous  isomer  or 
biological  product,  homolog,  or 
derivative  of  such  a  substance. 

Done  in  Washington,  DC,  tiiis  20th  day  of 
September.  2002. 
Peter  Fernandez, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 

[FR  Doc.  02-24423  Filed  9-25-02:  8:45  am] 
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Induatry  Codea  and  Standarda; 
Amandad  Raquiramenta 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  amending  its 


regulations  to  incorporate  by  reference  a 
later  edition  and  addenda  of  the 
American  Society  of  Mechanical 
Engineers  (ASME)  Boiler  and  Pressure 
Vessel  Code  (BPV  Code)  and  the  ASME 
Code  for  Operation  and  Maintenance  of 
Nuclear  Power  Plants  (OM  Code)  to 
provide  updated  rules  for  construction, 
inservice  inspection  (ISI),  and  inservice 
testing  (1ST)  of  components  in  Ught- 
water  cooled  nuclear  power  plants.  This 
final  rule  incorporates  by  reference  the 
latest  edition  and  addenda  of  the  ASME 
BPV  and  OM  Codes  that  have  been 
approved  for  use  by  the  NRC  subject  to 
certain  limitations  and  modifications. 
EFFECTIVE  DATE:  October  28,  2002.  The 
incorporation  by  reference  of  certain 
publications  in  this  rule  is  approved  by 
the  Director  of  the  Office  of  the  Federal 
Register  as  of  October  28,  2002 
ADDRESSES:  The  NRC  maintains  an 
Agencywide  Documents  Access  and 
Management  System  (ADAMS),  which 
provides  text  and  image  files  of  NRC's 
public  dociunents.  The  documents  may 
be  accessed  through  the  NRC's  Public 
Electronic  Reading  Room  on  the  Internet 
at  http://www.nrc.^ov/reading-rm/ 
adams.html.  If  you  do  not  have  access 
to  ADAMS  or  if  there  are  problems  in 
accessing  the  dociunents  located  in 
ADAMS,  contact  the  NRC  at  1-800- 
397-4209,  (301)  415-4737,  or  by  email 
to  pdr@nrc.gov.  The  availability  of  the 
Regulatory  Analysis,  Environmental 
Assessment,  and  Resolution  of  Public 
Comments  associated  with  this 
rulemaking  is  further  discussed  in 
Section  5  below,  under  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Tingen,  Division  of 
Engineering,  Office  of  Nuclear  Reactor 
Regulation,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001.  Alternatively,  you  may  contact 
Mr.  Tingen  at  (301)  415-1280,  or  via  e- 
mail  at:  sgt®nrc.gov. 
SUPPLEMENTARY  INFORMATION: 

1.  Background 

2.  Public  Comments  on  Proposed  Rule;  and 

Final  Rule 

2.1  Section  III 

2.2  Section  XI 

.2.2.1  Owner-DeRned  Requirements  for  Class 
CC  and  Class  MC  Components 

2.2.1.1  Visual  Examination  Qualification 
Requirements  (Class  CC  Components) 

2.2.1.2  Visual  Examination  QualiHcation 
Requirements  (Class  MC  and  Liners  of 
Class  CC) 

2.2.1.3  General  and  Detailed  Examinations 

2.2.2  Examination  of  Containment  Bolted 
Connections 

2.2.3  Acceptance  Standard  for  Surfaces 
Requiring  Augmented  Ultrasonic 
Examinations 

2.2.4  Containment  Penetration  Piping 


2.2.5  Certification  of  Nondestructive 
Examination  Personnel 

2.2.6  Substitution  of  Alternative  Methods 

2.2.7  System  Leakage  Tests 

2.2.8  Table  IWB-2500-1  Examination 
Requirements 

2.2.9  Supplemental  Annual  Training 
Requirements  for  Ultrasonic  Examiners 

2.2.10  Underwater  Welding 

2.3  Appendix  VIII  to  Section  XI 

2.3.1  Examination  Coverage  for  Dissimilar 
Metal  Pipe  Welds 

2.3.2  Reactor  Vessel  Single  Side 
Examinations 

2.3.3  Qualification  Test  Samples 

.2.3.4  Implementation  of  Appendix  VUI  to 
Section  XI 

2.4  ASME  OM  Code 

3.  Section-by-Section  Analysis  of  Substantive 

Changes 

4.  Generic  Aging  Lessons  Learned  Report 

5.  Availability  of  Documents 

6.  Voluntary  Consensus  Standards 

7.  Finding  of  No  Significant  Environmental 

Impact:  Availability 

8.  Paperwork  Reduction  Act  Statement 

9.  Regulatory  Analysis 

10.  Regulatory  Flexibility  Certification 

11.  Backfit  Analysis 

12.  Small  Business  Regulatory  Enforcement 

Fairness  Act 

1.  Backgrouiid 

On  August  3,  2001  (66  FR  40626),  the 
NRC  published  a  Federal  Register 
notice  that  presented  a  proposed  rule  to 
amend  10  CFR  part  50,  "Domestic 
Licensing  of  Production  and  Utilization 
Facilities."  The  proposed  rule  would 
revise  the  requirements  for  construction, 
ISI,  and  1ST  of  nuclear  power  plant 
components.  For  construction,  the 
proposed  rule  would  permit  the  use  of 
Section  ID,  Division  1,  of  the  ASME  BPV 
Code,  1997  Addenda,  1998  Edition, 
1999  Addenda,  and  2000  Addenda  for 
Class  1,  Class  2,  and  Class  3  components 
with  no  new  modifications  or 
limitations. 

For  ISI,  the  proposed  rule  wotild 
permit  the  use  of  Section  XI,  Division  1, 
of  the  ASME  BPV  Code,  1997  Addenda. 
1998  Edition,  1999  Addenda,  and  2000 
Addenda  for  Class  1,  Class  2,  Class  3, 
Class  MC,  and  Class  CC  components 
with  new  modifications  and  limitations. 

For  1ST,  the  proposed  rule  would 
permit  the  use  of  the  ASME  OM  Code, 
1997  Addenda,  1998  Edition,  1999 
Addenda,  and  2000  Addenda  for  Class 
1,  Class  2,  and  Class  3  pumps  and 
valves  with  one  new  modification. 

In  the  same  Federal  Register  notice, 
the  Commission  withdrew  a  proposed 
rule  (64  FR  22580;  April  27, 1999)  that 
would  have  eliminated  the  requirement 
for  licensees  to  update  their  ISI  and  1ST 
progiiams  every  120  months  beyond  a 
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baseline  edition  and  addenda  of  the 
ASME  Code.  That  withdrawal  was  a 
final  action — not  part  of  the  proposed 
rule. 

2.0    Public  Comments  on  Proposed 
Rule;  and  Final  Rule 

Interested  parties  submitted  written 
comments  on  the  proposed  rule 
published  on  August  3,  2001  (66  FR 
40626).  Comments  were  received  firom 
17  separate  sources.  These  sources 
consisted  of  10  utilities,  4  service 
organizations,  and  3  individuals.  In 
response  to  the  public  comments,  the 
NRC  has  either  removed  or  revised  some 
modifications  and  limitations  that  were 
proposed.  A  summary  of  the  public 
comments  applicable  to  the  proposed 
rule  and  their  resolution  are  provided  in 
the  following  sections.  Public  comments 
on  the  proposed  rule  that  are  not 
addressed  in  the  final  rule  are  addressed 
in  the  Resolution  of  Public  Comments. 
The  availability  of  the  Resolution  of 
Public  Comments  is  further  discussed  in 
Section  5  below. 

The  NRC  has  considered  and  resolved 
the  public  comments  and  has  revised 
the  final  rule  accordingly.  The  NRC  is 
publishing  these  final  regulations  in 
§  50.55a  to  incorporate  by  reference  the 

1997  Addenda,  1998  Edition,  1999 
Addenda,  and  2000  Addenda  of 
Division  1  rules  of  Section  in  of  the 
ASME  BPV  Code;  the  1997  Addenda, 

1998  Edition,  1999  Addenda,  and  2000 
Addenda  of  Division  1  rules  of  Section 
XI  of  the  ASME  BPV  Code;  and  the  1997 
Addenda,  1998  Edition,  1999  Addenda, 
and  2000  Addenda  of  the  ASME  OM 
Code  for  construction,  ISI,  and  1ST  of 
components  in  nuclear  power  plants. 
Section  m  of  the  ASME  BPV  Code  is 
acceptable  for  use  with  no  new 
limitations  or  modifications.  Section  XI 
of  the  ASME  BPV  Code  is  acceptable  for 
use  subject  to  limitations  and 
modifications.  The  ASME  OM  Code  is 
acceptable  for  use  subject  to  one 
modification. 

This  final  rule  also  revises  the 
regulations  in  §  50.55a  that  licensees  use 
to  modify  the  implementation  of 
Appendix  VID,  "Performance 
Demonstration  for  Ultrasonic 
Examinations  Systems,"  to  Section  XI  of 
the  ASME  BPV  Code.  The  amendment 
clarifies  existing  ultrasonic  (UT) 
examination  qualification  requirements 
in  §  50.55a.  The  amendment  also  adds 
new  requirements  to  clarify  the 
coordination  of  Appendix  VIII  with 
other  parts  of  Section  XI. 

2.1    Section  III 

There  were  no  public  comments  on 
the  proposed  rule  concerning  Section 
m.  This  final  rule  revises  §  S0.55a(b)(l) 


to  incorporate  by  reference  the  1997 
Addenda,  1998  Edition,  1999  Addenda, 
and  2000  Addenda  of  Section  III  of  the 
ASME  BPV  Code;  clarify  that  the  1963 
Edition  was  the  initial  edition  of  Section 
ni  incorporated  by  reference  in  the 
regulations;  and  extend  the  applicability 
of  the  existing  regulations  in 
§§  50.55a(b)(l)(u),  50.55a(b)(l)(iii).  and 
50.55a(b)(l)(v)  to  the  1997  Addenda, 
1998  Edition,  1999  Addenda,  and  2000 
Addenda  of  Section  m  of  the  ASME 
BPV  Code. 

2.2    Section  XI 

PubUc  comments  on  the  proposed 
rule  concerning  Section  XI  are 
addressed  in  the  following  sections. 
This  final  rule  revises  §  50.55a(b)(2)  to 
incorporate  by  reference  the  1997 
Addenda.  1998  Edition,  1999  Addenda, 
and  2000  Addenda  of  Section  XI  of  the 
ASME  BPV  Code;  clarify  that  the  1970 
Edition  was  the  initial  edition  of  Section 
XI  incorporated  by  reference  in  the 
regulations;  and  extend  the  applicability 
of  the  existing  regulations  in 
§§  50.55a(b)(2)(viii),  50.55a(b)(2)(ix), 
50.55a(b)(2)(xi).  50.55a(b)(2)(xv).  and 
50.55a(b)(2)(xvii)  to  the  1997  Addenda, 
1998  Edition,  1999  Addenda,  and  2000 
Addenda  of  Section  XI  of  the  ASME 
BPV  Code.  This  final  nile  also  deletes 
the  existing  regulations  in 
§  50.55a(g)(6)(ii)(B)(I)  through  [4] 
because  the  implementation  dates  have 
expired  and  all  licensees  have 
completed  the  requirements  or  have 
been  approved  by  an  exemption  for  a 
delay,  llie  existing  requirement  that 
was  fonnerly  §  50.55a(jg)(6)(ii)(B)(5)  is 
redesignated  as  §  50.55a(B)(6)(ii)(B). 

Although  §  50.55a(b)(2)(vi)  is  not 
addressed  in  the  proposed  rule,  one 
commenter  stated  that  §  50.55a(b)(2)(vi) 
should  be  revised  to  include  references 
to  the  1998  Edition  through  the  2000 
Addenda  of  the  ASME  Code  for  the  ISI 
of  Class  MC  and  Class  CC  components. 
The  commenter  noted  that 
§§  50.55a(b)(2)(viii)  and  (ix)  in  the 
proposed  rule  reference  the  1998 
Edition  through  the  2000  Addenda, 
therefore,  §  50.55a(b)(2)(vi)  should  also 
reference  the  1998  Edition  through  the 
2000  Addenda. 

The  NRC  agrees  that  §  50.55a(b)(2)(vi) 
should  be  revised  to  clarify  the 
applicability  of  the  1998  Edition 
through  the  2000  Addenda  to 
containment  ISI  programs  but  does  not 
agree  with  the  revision  suggested  by  the 
commenter.  The  statement  of 
considerations  for  the  final  rule 
published  on  September  22. 1999  (64  FR 
51370),  states  that  either  the  1992 
Edition  with  the  1992  Addenda,  or  the 
1995  Edition  with  the  1996  Addenda  of 
IWE  and  IWL  must  be  used  to  develop 


and  implement  a  containment  ISI 
program  within  5  years.  The  NRC  finds 
that  the  existing  requirements  in 
§  50.55a(b)(2)(vi)  only  address  the 
applicable  edition  and  addenda  of  IWE 
and  IWL  to  be  used  during  initial  120- 
month  interval  for  the  ISI  of  Class  CC 
and  Class  MC  components.  Therefore, 
§  50.55a(b)(2)(vi)  is  revised  to  clarify 
that  the  1992  Edition  with  the  1992 
Addenda,  or  the  1995  Edition  with  the 
1996  Addenda  of  IWE  and  IWL  must  be 
used  when  implementing  the  initial 
120-month  interval  for  the  ISI  of  Class 
MC  and  Class  CC  components,  and  that 
successive  120-month  interval  updates 
must  be  implemented  in  accordance 
with  §  50.55a(g)(4)(ii). 

The  proposed  rule  would  add  a  new 
§  50.55a(g)(6)(ii)(B)(I)  to  clarify  the  start 
date  of  the  first  120-month  interval  for 
the  ISI  of  Class  MC  and  Class  CC 
components.  Some  commenters 
indicated  that  §  50.55a(g)(6)(ii)(B)(l)  in 
the  proposed  rule  did  not  clarify  the 
start  date  of  the  first  120-month  interval 
for  the  ISI  of  Class  MC  and  Class  CC 
components.  Other  commenters 
suggested  a  revised  regulation  that  they 
thought  would  be  more  appropriate. 

The  NRC  finds  that  the  proposed 
regulation  regarding  the  start  date  of  the 
first  120-month  interval  for  the  ISI  of 
Class  MC  and  Class  CC  components  has 
created  confusion  rather  than  clarifying 
existing  requirements  as  intended.  The 
clarification  in  the  proposed  rule  would 
also  create  a  hardship  for  many 
licensees  in  reestablishing  the  start  date 
of  their  first  120-month  containment  ISI 
interval.  It  was  not  the  intent  of  the  NRC 
to  alter  the  10-year  examination  interval 
in  rWE  or  the  5-year  examination 
interval  in  FWL  already  established  by 
licensees.  Licensees  are  permitted  to 
schedule  examinations  of  Class  MC  and 
Class  CC  components  in  accordance 
with  the  requirements  in  IWE  and  IWL. 
Therefore,  Uie  clarification  of  the  first 
120-month  interval  start  date  in 
§50.55a(g)(6)(ii)(B)(I)  in  the  proposed 
rule  is  not  adopted. 

In  responding  to  this  clarification, 
several  commenters  indicated  that  the 
10-year  IWE  and  5-year  IWL 
examination  intervals  must  coincide 
with  the  120-month  interval  update  in 
§  50.55a(b)(4)(ii).  The  NRC  does  not 
agree  that  the  10-year  IWE  and  5-year 
rWL  examination  intervals  must 
coincide  with  the  120-month  interval 
update  in  S50.55a(b){4)(ii).  The  10-year 
rWE  and  5-year  IVVL  examination 
intervals  are  independent  of  the  120- 
month  interval  update  in 
§50.55a(g)(4)(ii).  Section  50.55a(gM4)(ii) 
does  not  prohibit  licensees  from 
updating  to  a  later  edition  and  addenda 
of  the  ASME  Code  midway  through  a 
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10-year  IWE  or  5-year  IWL  examination 
interval. 

In  responding  to  this  clarification, 
several  conunenters  implied  that  the 
final  rule  dated  August  8,  1996  (61  FR 
41303),  requiring  licensees  to  develop 
and  implement  a  containment  ISI 
program  for  Class  MC  components  in 
accordance  with  IWE  of  Section  XI, 
authorized  the  extension  of  the  first 
period  inspection  ft-om  40  months  to  60 
months  in  duration.  The  NRC  does  not 
agree.  The  schedule  in  the  containment 
final  rule  did  not  extend  the  duration  of 
the  40-month  inspection  period 
required  by  IWE.  This  issue  was 
addressed  in  the  response  to  Question 
13  in  a  letter  to  the  Nuclear  Energy 
histitute  from  NRC  dated  May  30. 1997. 

In  responding  to  this  clarification, 
several  conunenters  indicated  that  the 
final  rules  dated  August  8. 1996  (61  FR 
41303),  and  September  22,  1999  (64  FR 
51370),  create  a  hardship  when 
implementing  120-month  interval 
updates  required  by  §  50.55a(g){4)(ii). 
The  NRC  agrees  with  this  conmient.  The 
final  rule  dated  August  8, 1996,  required 
licensees  to  implement  an  ISI  program 
for  Class  MC  and  Class  CC  components 
using  the  1992  Edition  with  the  1992 
Addenda  of  IWE  and  IWL.  The  final  rule 
dated  September  22, 1999,  required 
licensees  to  implement  Appendix  VIII 
UT  qualification  requirements  using  the 
1995  Edition  with  the  1996  Addenda  of 
Section  XI.  Consequently,  the  schedule 
for  120-month  interval  updates  for  the 
ISI  of  Class  MC  and  Class  CC 
components.  Appendix  VIII  UT 
qualification  requirements,  and  the  ISI 
of  Class  1,2,  and  3  components  might 
not  coincide.  This  creates  a  hardship  for 
licensees  because  ISI  programs  are 
required  to  maintain  up  to  3  separate 
editions  and  addenda  of  Section  XI — 
one  edition  and  addenda  applicable  to 
the  ISI  of  Class  MC  and  Class  CC 
components,  another  edition  and 
addenda  applicable  to  the  ISI  of  Class  1, 
2,  and  3  components,  and  a  third 
edition  and  addenda  applicable  to 
Appendix  Vm  UT  qualification 
requirements.  Therefore,  licensees  may 
wish  to  synchronize  120-month  interval 
updates  such  that  the  same  edition  and 
addenda  of  Section  XI  apply  to  the  ISI 
of  Class  MC  and  Class  CC  components, 
Appendix  Vm  UT  qualification 
requirements,  and  the  ISI  of  Class  1,  2, 
and  3  components.  Licensees  wishing  to 
synchronize  their  120-month  intervals 
may  submit  a  request  in  accordance 
with  §  50.55a(a)(3)  to  obtain 
authorization  to  extend  or  reduce  120- 
month  intervals. 


2.2.1    Owner-Defined  Requirements  for 
Class  CC  and  Class  MC  Components 

The  proposed  rule  addresses  NRC 
concerns  with  "owner-defined" 
requirements  in  IWE  and  IWL. 
Revisions  to  the  1997  Addenda.  1998 
Edition.  1999  Addenda,  and  2000 
Addenda  of  IWE  and  IWL  permit  each 
licensee  to  define  requirements  that 
were  previously  defined  in  the  ASME 
Code. 

A  number  of  conunenters  indicated 
that  "owner-defined"  requirements  are 
acceptable  because  the  regulations  in 
Appendix  B  of  10  CFR  50.  "Quality 
Assurance  Criteria  For  Nuclear  Power 
Plants  and  Fuel  Reprocessing  Plants," 
and  the  Responsible  Engineer/ 
Individual  oversight  provisions  (as 
delineated  in  IWE  and  IWL)  ensure  that 
requirements  defined  by  the  owner  are 
properly  implemented. 

The  NRC  does  not  agree  that  the 
quality  assurance  requirements  in 
Appendix  B  of  10  CFR  50  and  the 
oversight  duties  of  the  Responsible 
Engineer/Individual  alone  are  adequate 
to  ensure  that  owner-defined 
requirements  are  properly  implemented. 
The  final  rule  published  on  August  8. 
1996  (61  FR  41303),  required  licensees 
to  develop  and  implement  a 
containment  ISI  program  for  Class  MC 
and  Class  CC  components  in  accordance 
with  IWE  and  IWL.  The  final 
containment  rule  stated  that  the  rule 
was  needed  because  none  of  the  existing 
requirements  provide  specific  guidance 
on  how  to  inspect  containment  siufaces. 
This  lack  of  guidance  resulted  in  a  large 
variation  with  regard  to  the  performance 
and  the  effectiveness  of  licensee 
containment  inspection  programs. 
Based  on  the  results  of  inspections  and 
audits,  as  well  as  plant  operational 
experiences,  it  was  clear  to  the  NRC  that 
without  specific  guidance,  several 
licensee  containment  inspection 
programs  were  uuable  to  detect 
degradation  that  could  ultimately  result 
in  a  compromise  to  the  contaiiunent 
pressure-retaining  capability.  Some 
containment  structiues  had  been  found 
to  have  undergone  a  significant  level  of 
degradation  that  was  not  detected  by 
existing  programs.  Given  the  number 
and  the  extent  of  the  occiirrences,  and 
the  variability  among  plants  with  regard 
to  the  performance  and  the  effectiveness 
of  containment  inspections,  the  NRC 
believed  that  the  prudent  coiuse  of 
action  was  to  impose  the  more  specific 
ISI  inspection  requirements  in  the  1992 
Edition  with  the  1992  Addenda  of  IWE 
and  IWL.  The  containment  final  rule 
imposed  requirements  that  define 
comprehensive  and  technically  soimd 
methods  that  ensure  imiform 


containment  inspection  results  among 
all  Ucensees. 

The  NRC  believes  that  it  is 
inappropriate  to  approve  Code 
provisions  that  do  not  contain  specific 
containment  inspection  guidance  when 
prior  experience  demonstrates  that 
specific  containment  inspection 
guidance  is  necessary.  The  quality 
assiutmce  provisions  in  Appendix  B  of 
10  CFR  50  and  the  oversight  duties  of 
the  Responsible  Engineer/Individual  do 
not  ensiu«  luiiform  containment 
inspection  results  among  all  licensees. 
Furthermore,  the  quality  assurance 
provisions  in  Appendix  B  of  10  CFR  50 
did  not  prevent  the  previous  problems 
associated  with  a  lack  of  guidance. 
Reliance  on  Appendix  B  of  10  CFR  50 
resulted  in  a  large  variation  in  the 
performance  and  effectiveness  of 
licensees'  containment  inspection 
programs  that  contributed  to  the  NRC 
issuing  the  containment  final  rule. 

2.2.1.1    Visual  Examination 
Qualification  Requirements  (Class  CC 
Components) 

Section  50.55a{b){2)(viii)(F)  in  the 
proposed  rule  would  require  that 
personnel  who  conduct  visual 
examinations  of  containment  siufaces 
be  qualified  in  accordance  with  the 
1998  Edition,  1999  Addenda,  and  2000 
Addenda  of  IWA-2300  in  place  of  the 
"owner-defined"  qualification 
provisions  in  the  1998  Edition,  1999 
Addenda,  and  2000  Addenda  of  IWL- 
2310(d).  Prior  to  the  1998  Edition,  the 
NRC-approved  provisions  in  IWA-2300 
were  used  to  define  the  qualification 
requirements  for  personnel  who 
conduct  visual  examinations  of 
containment  surfaces.  The  qualification 
requirements  were  revised  in  IWL- 
2310(d),  1997  Addenda,  to  allow  the 
owner  to  define  the  qualification 
requirements  for  personnel  who  perform 
visual  examinations  of  concrete  and 
tendon  anchorage  hardware,  wires,  or 
strands.  However,  the  new  Code 
provision  does  not  provide  any  criteria 
that  the  licensee  must  use  when 
developing  qualification  requirements. 
Therefore,  the  NRC  proposed  that 
licensees  continue  to  use  the  provisions 
in  IWA-2300  to  qualify  personnel  who 
perform  visual  inspections  of 
containment  concrete  surfaces  and 
tendon  anchorage  hardware,  wires,  or 
strands. 

Several  conunenters  recommended 
that  the  NRC  specify  the  use  of  a  more 
generic  standard  for  qualification  of 
containment  examiners  such  as  ANSI 
N45.2.6,  "Qualifications  of  Inspection, 
Examination,  and  Testing  Personnel  for 
Nuclear  Power  Plants,"  to  define 
personnel  qualification  provisions  in 
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place  of  the  requirements  in  IWA-2300. 
One  commenter  stated  that  Ucensees 
typically  commit  to  meet  the 
requirements  of  Regulatory  Guide  1.58, 
"(Salification  of  Nuclear  Power  Plant 
Inspection,  Examination,  and  Testing 
Personnel  (Revision  1,  September 
1980),"  or  another  NRC-approved 
standard  that  endorses  ANSI  N45.2.6. 
Another  commenter  noted  that  use  of 
the  qualification  standards  of  IWA- 
2300,  as  proposed  by  the  NRC,  is  not 
appropriate  because  they  were  designed 
for  examinations  associated  with  piping 
systems  and  their  supports  and  not 
containment  examinations. 

The  NRC  disagrees  with  the 
conunents  because  the  use  of  "owner- 
defined"  qualification  requirements  or  a 
generic  quality  assurance  standard  to 
qualify  containment  examiners  does  not 
provide  adequate  guidance  to  ensure 
that  examiners  are  qualified  to  inspect 
containment  surfaces.  The  NRC  prefers 
instead  that  the  ASME  Code  identify  the 
specific  elements  deemed  necessary  to 
ensure  containment  inspection 
qualification  programs  are  adequate,  or 
describe  specific  criteria  that  licensees 
must  use  to  qualify  personnel 
performing  containment  examinations. 
Although  the  existing  qualification 
provisions  in  IWA-2300  were  not 
developed  specifically  for  qualifying 
examiners  of  concrete  containment 
surfaces,  they  provide  the  most  practical 
criteria  that  are  presenUy  available  for 
qualification  of  personnel  that  conduct 
visual  examinations  of  containment 
surfaces.  The  NRC  notes  that  many  of 
the  changes  in  the  later  editions  and 
addenda  of  IWE  and  IWL  are  more 
suited  to  containment  examinations 
than  earlier  editions  and  addenda.  The 
NRC  withdrew  R^idatory  Guide  1.58 
on  JiUy  31. 1991  (56  FR  36175). 
Therefore,  the  NRC  no  longer  endorses 
die  use  of  ANSI  45.2.6  for  the  ISI  of 
containment  surfaces  in  operating 
nuclear  power  plants.  Section 
50.55a(b)(2)(viii)(F)  in  the  proposed  rule 
is  adopted  without  change. 

2.2.1.2    Visual  Examination 
Qualification  Requirements  (Qass  MC 
and  Liners  of  ClaBS  CC) 

Section  50.55a(b)(2){ix)(F)  of  tiie 
proposed  nde  would  require  that 
[>ersonnel  who  conduct  visual 
examinations  of  containment  siufaces 
be  qualified  in  accordance  with  the 
1998  Edition,  1999  Addenda,  and  2000 
Addenda  of  IWA-2300  of  in  place  of  the 
"owner-defined"  qualification 
provisions  in  the  1998  Edition.  1999 
Addenda,  and  2000  Addenda  IWE- 
2330(a).  Prior  to  the  1998  Edition,  the 
NRC  approved  provisions  in  IWA-2300 
were  used  to  define  the  qualification 


requirements  for  personnel  who 
conduct  visual  examinations  of 
containment  siufaces. 

There  was  one  public  comment  on 
§  50.55a(b)(2)(ix)(F),  which  is  discussed 
in  the  foUowring  Section  11.  Backfit 
Analysis.  In  consideration  of  the  public 
comment,  the  quaUfication 
requirements  for  personnel  that  conduct 
visual  inspections  of  containment 
surfaces  have  been  revised  to  require 
that  VT-1  and  VT-3  examinations  must 
be  conducted  in  accordance  with  the 
1998  Edition.  1999  Addenda,  and  2000 
Addenda  of  IWA-2200.  Personnel 
conducting  examinations  in  accordance 
with  the  VT-1  or  VT-3  examination 
method  shall  be  qualified  in  accordance 
with  the  1998  Edition,  1999  Addenda, 
and  2000  Addenda  of  IWA-2300. 

2.2.1.3    General  and  Detailed  Visual 
Examinations 

Section  50.55a(b)(2)(ix)(G)  in  the 
proposed  rule  would  require  that  the 
general  and  detailed  visual 
examinations  required  by  the  1998 
Edition,  1999  Addenda,  and  2000 
Addenda  of  IWE-2310(l3)  and  IWE- 
2310(c)  meet  the  VT-1  and  VT-3 
examination  method  provisions  in  the 
1998  Edition,  1999  Addenda,  and  2000 
Addenda  of  IWA-2210  in  place  of  the 
"owner-defined"  general  and  detailed 
visual  examination  provisions  in  the 
1998  Edition,  1999  Addenda,  and  2000 
Addenda  of  IWE-2310(a),  and  allow 
licensees  to  continue  to  extend  Table 
IWA-2210-1  maximum  direct 
examination  distance  and  decrease 
Table  IWA-2210-1  minimum 
illumination  requirements  as  currentiy 
stated  in  §  50.55(b)(2)(ix)(B). 

The  distance  and  illumination 
requirements  in  §  50.55a(b)(2)(ix)(G)  in 
the  proposed  rule  have  been  removed 
because  these  requirements  are 
addressed  in  the  existing 
§  50.55a(b)(2)(ix)(B).  There  was  one 
pubhc  comment  on  §  50.55a(b)(2)(ix)(G). 
which  is  discussed  in  the  following 
Section  11.  Backfit  Analysis.  In 
consideration  of  the  public  comment, 
§  50.55a(b)(2)(ix)(G)  is  revised  to  require 
that  the  VT-1  and  VT-3  examination 
methods  in  the  1998  Edition,  1999 
Addenda,  and  2000  Addenda  of  IWA- 
2200  be  used  to  conduct  specific  visual 
examinations  in  Table  IWE-2500-1  in 
place  of  the  "owner-defined"  visual 
examination  methods  in  the  1998 
Edition.  1999  Addenda,  and  2000 
Addenda  of  IWE-2310(b)  and  IWE- 
2310(c).  The  VT-3  examination  method 
must  be  used  to  conduct  the 
examinations  in  Items  El.  12  and  El. 20 
of  Table  IWE-2500-1 ,  and  the  VT-1 
examination  method  must  be  used  to 
conduct  the  examination  in  Item  E4.11 


of  Table  IWE-250a-l.  An  examination 
of  the  pressure-retaining  bolted 
connections  in  Item  El. 11  of  Table 
IWE-2500-1  using  the  VT-3 
examination  method  must  be  conducted 
once  each  interval. 

2.2.2    Examination  of  Containment 
Bolted  Connections 

Section  50.55a(b)(2)(ix)(H)  of  the 
proposed  rule  would  require  that  the 
acceptance  standard  in  the  1998 
Edition,  1999  Addenda,  and  2000 
Addenda  of  IWC-3513  be  used  to 
evaluate  flaws  in  pressure-retaining 
bolting  greater  than  or  equal  to  51 
millimeters  [2.0  inches]  in  diameter 
which  are  identified  during  the 
examination  of  contaiiunent  surfaces. 
The  acceptance  standard  would  be  used 
in  place  of  the  "owner-defined" 
acceptance  standard  in  the  1 998 
Edition,  1999  Addenda,  and  2000 
Addenda  of  IWE-3510.1. 

Several  conunenters  stated  that 
§  50.55a(b)(2)(ix)(H)  of  die  proposed 
rule  is  unnecessary  because  there  are  no 
substantial  differences  between  the 
revised  standard  for  bolting  materials  in 
the  1998  Edition  and  the  standard  for 
bolting  materials  in  editions  and 
addenda  earUer  than  the  1998  Edition. 
The  NRC  disagrees.  The  bolting 
standard  for  bolting  materials  in  the 
editions  and  addenda  of  IWE-3515.1 
earlier  than  the  1998  Edition  was 
significantiy  revised  in  the  1998 
Edition.  Prior  to  the  1998  Edition,  IWE- 
3515.1  stated  that  bolting  material  must 
be  exanuned  in  accordance  with  the 
material  specification  for  defects  whicb 
may  cause  the  bolted  connection  to 
violate  either  the  containment  leak-tight 
or  structural  integrity.  IWE-3515.1  was 
revised  and  renumbered  as  IWE-3510.3 
in  the  1998  Edition  to  require  that  the 
owner  define  the  standard  for 
examining  bolting  materials.  Since 
containment  bolting  is  not  unique  fit)m 
other  bolting  applications  in  Section  XI, 
the  NRC  finds  that  the  examination  of 
containment  bolting  should  be 
consistent  with  other  Section  XI  bolting 
examination  requirements. 

A  number  of  conunenters  stated  that 
IWC-3513  is  not  the  appropriate 
standard  to  use  to  evaluate  flaws  in 
pressure-retaining  bolting.  One 
conunenter  recommended  that  IWB- 
3517.1  be  used  in  place  of  IWC^3513. 
The  NRC  agrees  and  finds  that  the 
visual  examination  criteria  for  bolting  in 
IWE-3517.1  is  an  acceptable  standard 
because  it  enures  that  the  integrity  of 
reused  bolting  is  maintained.  Section 
50.55a{b)(2)(ix)(H)  is  revised  to  require 
that  bolting  material  be  examined  in 
accordance  with  the  material 
specification  or  the  1997  Addenda.  1998 
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Edition.  1999  Addenda,  and  2000 
Addenda  of  IWB-3517.1. 

Section  50.55a(b)(2)(ix)(I)  in  the 
proposed  rule  would  require  licensees 
to  supplement  the  containment  bolted 
connection  examination  requirements  in 
ItemsEl.10andEl.il  of  the  1998 
Edition,  1999  Addenda,  and  2000 
Addenda  of  Table  IWE-2500-1  with 
additional  requirements  for  examining 
inaccessible  areas  of  containment 
bolting. 

One  commenter  stated  that  since  the 
ASME  Code  requires  that  accessible 
areas  of  containment  bolted  connections 
be  more  frequently  examined  in  the 
1998  Edition,  1999  Addenda,  and  2000 
Addenda  of  IWE  than  in  the  earlier 
editions  and  addenda,  bolting 
examination  requirements  have  been 
enhanced.  The  NRC  disagrees.  Although 
the  revised  provisions  increase  the 
frequency  of  accessible  examinations  of 
containment  bolting,  the  revised 
provisions  reduce  the  frequency  of 
examinations  of  inaccessible  areas  of 
containment  bolting.  The  1992  Edition 
with  the  1992  Addenda  and  the  1995 
Edition  with  the  1996  Addenda  of  IWE 
provide  acceptable  provisions  for 
conducting  examinations  of  the 
accessible  and  inaccessible  areas  of 
containment  bolted  connections.  Item 
No.  E8.10  of  Table  IWE-2500-1  requires 
that  a  visual  examination  of  the 
individual  parts  of  the  bolted 
connection  using  the  VT-1  visual 
examination  method  be  performed 
whenever  a  connection  is  disassembled 
during  a  scheduled  ISI  inspection.  Item 
E8.20  of  Table  IWE-2500-1  requires 
that  a  bolt  torque  or  tension  test  be 
performed  on  bolted  connections  that 
have  not  been  disassembled  during  the 
inspection  interval.^  bolt  torque  or 
tension  test  provides  an  indication  of 
the  integrity  of  the  inaccessible  areas  of 
a  bolted  connection.  The  requirements 
in  Items  E8.10  and  E8.20  requiring  that 
contaiiunent  bolting  either  be 
disassembled  and  examined  (VT-1),  or 
torque  tested  every  interval  were 
deleted  in  the  1998  Edition  of  IWE. 

Several  commenters  suggest  that 
§  50.55a(b)(ix)(I)  of  the  proposed  rule  be 
revised  to  allow  the  option  of 
conducting  visual  examinations  of  the 
inaccessible  areas  of  containment  bolted 
connections  during  maintenance  that 
requires  a  bolted  connection  be 
disassembled  or  during  visual 
examinations  that  are  conducted  diuing 
scheduled  ISI  inspections.  In 
consideration  of  Uie  public  conunents, 
the  modification  that  was  formerly 
§  50.55a(b)(ix)(I)  in  the  proposed  rule  is 
revised  in  the  final  rule  to  allow 
licensees  the  option  of  performing 
visual  examinations  of  inaccessible 


areas  of  containment  bolted  connections 
during  maintenance  evolutions  or 
scheduled  inspections.  Any  bolted 
connections  that  are  disassembl''i 
dujing  the  scheduled  performance  of 
Item  El. 11  examinations  must  be 
examined  using  the  VT-3  examination 
method.  Flaws  or  degradation  identified 
during  the  performance  of  this  VT-3 
examination  must  be  examined  in 
accordance  with  the  VT-1  examination 
method.  The  criteria  in  the  material 
specification,  or  the  1998  Edition,  1999 
Addenda,  and  2000  Addenda  of  IWB- 
3517.1  must  be  used  to  evaluate  bolting 
flaws  or  degradation.  As  an  alternative 
to  performing  the  VT-3  examination 
during  the  scheduled  performance  of 
Item  El.  11,  VT-3  examination  of  bolting 
may  be  conducted  whenever 
containment  bolting  in  Item  El.  11  is 
disassembled  for  any  reason.  Sections 
50.55a(b)(ix)(I)  and  50.55a(b)(ix){H)  in 
the  proposed  rule  have  been  combined 
as  §  50.55a(b)(ix)(H)  in  this  final  rule. 

2.2.3    Acceptance  Standard  for 
Surfaces  Requiring  Augmented 
Ultrasonic  Examinations 

Section  50.55a(b)(2)(ix)(J)  in  the 
proposed  rule  would  require  that  the 
ultrasonic  (UT)  examination  acceptance 
standard  specified  in  the  1998  Edition, 
1999  Addenda,  and  2000  Addenda  of 
IWE-3511.3  for  Class  MC  pressure- 
retaining  components  also  apply  to 
metallic  liners  of  Class  CC  pressure- 
retaining  components.  A  UT  acceptance 
standard  is  needed  for  metallic  liners  of 
Class  CC  pressure-retaining  components 
to  evaluate  conditions  that  are  identified 
during  an  examination  that  may  be 
unacceptable.  Therefore,  the  NRC 
proposed  to  continue  to  use  the  UT 
acceptance  standard  in  IWE-3511.3  for 
metallic  liners  of  Class  CC  pressure- 
retaining  components. 

Several  commenters  stated  that 
§  50.55a{b){2)(ix)(J)  of  the  proposed  rule 
is  not  needed  because  the  provisions  in 
IWE-3122.3  provide  an  appropriate 
standard  for  evaluating  degradation  and 
aging  of  metallic  liners  of  Class  CC 
pressure-retaining  components.  The 
NRC  disagrees.  Item  E4.12  of  the  1998 
Edition,  1999  Addenda,  and  2000 
Addenda  of  Table  IWE-2500-1,  states 
that  IWE-3511  is  the  acceptance 
standard  for  UT  examinations.  IWE- 
3122.3  is  not  referenced  in  Table  IWE^ 
2500-1  as  an  acceptance  standard.  The 
acceptance  standard  in  IWE-3511 
addresses  Class  MC  pressure-retaining 
components  and  does  not  address 
metallic  liners  of  Class  CC  pressiue- 
retaining  components.  Prior  to  the  1995 
Addenda  to  Section  XI,  the  standard  in 
IWE-3511  addressed  Class  MC  pressure- 
retaining  components  and  metallic 


liners  of  Class  CC  pressure-retaining 
components.  IWE-3511  was  revised  in 
the  1995  Addenda  to  address  only  Class 
MC  pressure-retaining  components.  The 
NRC  believes  that  the  acceptance 
standard  in  the  1995  Addenda,  1996 
Addenda,  1997  Addenda,  1998  Edition^ 
1999  Addenda,  and  2000  Addenda  of 
IWE-3511  is  incomplete  because  it  does 
not  address  metallic  liners  of  Class  CC 
pressure-retaining  components. 

Several  commenters  stated  that 
§  50.55a(b)(2)(ix)(J)  of  the  proposed  rule 
is  inappropriate  because  a  concrete 
metallic  liner  can  be  allowed  to 
significantly  degrade  and  still 
accomplish  its  design  function. 
Therefore,  imposing  an  acceptance  limit 
of  10  percent  of  the  nominal  wall 
thickness  is  extremely  conservative  and 
unwarranted. 

The  NRC  disagrees  and  believes  that 
the  UT  acceptance  limit  of  10  percent  of 
the  nominal  wall  thickness  is 
warranted.  Concrete  contaiimients  are 
constructed  with  metallic  liners  as  the 
finaHeak-tight  barrier  against 
radioactive  releases  to  the  atmosphere. 
By  the  virtue  of  being  anchored  to  the 
concrete,  the  liner  carries  stresses  and 
strains  imparted  by  the  concrete  in 
addition  to  the  loads  of  the  liner  itself. 
General  or  pitting  corrosion  occiuring  in 
a  large  area  of  the  liner  creates 
discontinuities  in  the  liner  behavior 
under  accident  pressure  and  earthquake 
loads  which  would  result  in  a  high 
stress  concentration  area  in  the  liner. 
The  model  tests  on  concrete 
containments  (e.g.,  NUREG/CR-5431. 
"Round-Robin  Analysis  of  the  Behavior 
of  a  1:6  Scale  Reinforced  Concrete 
Containment  Model  Pressurized  to 
Failure:  Posttest  Evaluation")  have 
shown  that  once  a  liner  tear  occurs  due 
to  high  stress  concentration,  the 
containment  losses  its  ability  to  retain 
radioactive  releases.  Thus,  the  liner 
integrity  must  be  monitored  and 
maintained  diuing  the  operating  life  of 
the  contaiimient.  The  modification  in 
the  proposed  rule  is  identical  to  what 
was  approved  for  use  by  the  ASME 
Code  in  the  1995  Edition  and  earlier 
editions  and  addenda  of  the  ASME 
Code.  Section  50.55a(b)(2)(ix)(J)  of  the 
proposed  rule  is  presented  here  in  the 
final  rule  as  §  50.55a(b)(2)(ix)(I).  Section 
§  50.55a(b)(2)(ix)(D  is  otherwise  adopted 
without  change. 

2^.4    Contaumient  Penetration  Piping 

Section  50.55a(b)(2)(xii)(A)  in  the 
proposed  rule  would  prohibit  welds  in 
high-energy  fluid  system  piping  that  are 
located  inside  a  containment 
penetration  assembly  or  encapsidated 
by  a  guard  pipe  from  being  exempted 
from  the  examination  provisions  of 
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Subsection  IWC  as  permitted  by  the 
1997  Addenda,  1998  Edition,  1999 
Addenda,  and  2000  Addenda  of  IWC- 
1223.  The  revised  Code  provisions 
appeared  to  be  inconsistent  with  NRC-'s 
guidelines  on  "break  exclusion  zone" 
design  and  examination  criteria  for 
containment  penetration  piping. 
Specifically,  Branch  Technical  Position 
EMEB  3-1,  "Postulated  Rupture 
Locations  in  Fluid  System  Piping  Inside 
and  Outside  Containment."  an 
attachment  to  NRC  Standard  Review 
Plan  (SRP)  Section  3.6.2. 
"Determination  of  Rupture  Locations 
and  Dynamic  Effects  Associated  with 
Postulated  Rupture  of  Piping"  (NUREG- 
0800),  allows  that  breaks  and  cracks  in 
high-energy  fluid  piping  in  containment 
penetration  areas  need  not  be  postulated 
provided  that  certain  criteria  are  met. 
These  criteria  include  a  commitment 
that  where  guard  pipes  are  used,  the 
enclosed  portion  of  fluid  system  piping 
should  be  seamless  construction  and 
without  circiimfBrential  welds  unless 
specific  access  provisions  are  made  to 
permit  inservice  volumetric 
examination  of  the  longitudinal  and 
cimunferential  welds;  and  a  100 
percent  volimietric  inservice 
examination  of  all  pipe  welds  is 
conducted  during  each  inspection 
interval  as  defined  in  IWA-2400  of 
Section  XI  of  the  ASME  BPV  Code. 
Licensees  may  have  made  commitments 
to  follow  the  provisions  in  SRP  3.6.2  as 
a  part  of  their  licensing  design  basis. 

The  commenters  stated  that 
§  50.55a(b)(2)(xii)(A)  of  the  proposed 
rule  is  unnecessary  because  the 
regulatory  requirements  associated  with 
high  energy  Ikie  breaks  are  independent 
frtim  the  scope  of  Section  XI. 
Commenters  also  noted  that  it  is 
inappropriate  for  the  NRC  to  impose 
limitations  to  maintain  commitments 
used  to  license  plants. 

The  NRC  agrees  that  the  regulatory 
guidelines  associated  vdth  high  energy 
line  breaks  are  separate  from  th^ 
regulatory  requirements  associated  with 
the  ISI  of  nuclear  power  plant 
components.  The  intent  of 
§  50.55a(b)(2)(xii)(A)  in  the  proposed 
rule  was  to  ensure  that  licensee 
commitments  regarding  high  energy  line 
breaks  in  Branch  Technical  Positions 
under  SRP  3.6.2  would  not  be 
eliminated  from  a  misapplication  of  the 
exemption  allowed  in  IWC-1223.  The 
NRC  concludes  that  it  is  the 
responsibility  of  each  licensee  to  ensure 
that  changes  to  later  editions  and 
addenda  of  the  ASME  Code  are  not 
misapplied  to  licensing  design  bases 
commitments,  and  that  it  is 
inappropriate  for  the  NRC  to  impose 
modifications  or  limitations  in  §  50.55a 


to  ensure  that  commitments,  not 
directly  related  to  Section  XI 
requirements  but  part  of  the  licensing 
design  basis,  are  maintained.  Therefore, 
§  50.55a(b)(2)(xii)(A)  in  the  proposed 
rule  is  not  adopted. 

Section  50.55a(b)(2)(xii)(B)  in  the 
proposed  rule  would  require  that  piping 
that  penetrates  the  containment  that  is 
connected  to  a  system  not  in  the  scope 
of  Section  XI  (i.e..  not  safety-related)  be 
pressure  tested  in  accordance  with  the 
1996  Addenda  and  earlier  editions  and 
addenda  of  IWA-5110(c). 

A  niunber  of  commenters  stated  that 
§  50.55a(b)(2)(xii)(B)  is  unnecessary 
because  the  Type  C  local  leak  rate  test 
(LLRT)  in  Appendix  J  of  10  CFR  50, 
"Primary  Reactor  Contaiimient  Leakage 
Testing  for  Water-Cooled  Power 
Reactors,"  provides  an  acceptable 
method  for  ensuring  the  leak-tight 
integrity  of  the  contaiimient  penetration 
piping,  and  that  the  test  requirements  in 
the  editions  and  addenda  of  IWA- 
5110(c)  earlier  than  the  1997  Addenda 
are  redundant.  The  commenters  stated 
that  test  equipment  used  for  LLRT  is 
capable  of  detecting  extremely  small 
leakage,  and  that  the  regulations  in 
Appendix  J  of  10  CFR  50  contain 
acceptance  criteria  for  leakage  identified 
during  testing.  Commenters  also  noted 
that  Appendix  J  does  not  differentiate 
between  measured  leakage  emanating 
out  of  the  piping  and  out  of  the 
containment  isolation  valves.  However, 
the  commenters  noted  that  this 
determinatiou  is  unnecessary  because 
the  Appendix  J  maximum  allowable 
leakage  limit  accounts  for  all  leakage 
regardless  of  where  it  emanates. 

The  NRC  agrees  that  Appendix  J 
provides  an  acceptable  method  for 
testing  the  leak-tightness  of  the 
containment  penetration  piping. 
Appendix  J  of  10  CFR  50  requires  that 
piping  between  the  containment 
isolation  valves  be  pressurized  with  air 
during  seat  leak  testing  of  the 
containment  isolation  valves.  Any 
leakage  emanating  from  the  piping  and 
containment  isolation  vales  is  measured 
and  evaluated  in  accordance  the  criteria 
in  Appendix  J.  The  NRC  finds  that  the 
Appendix  J  Type  C  LLRT  provides  an 
acceptable  basis  for  ensuring  the 
containment  penetration  piping 
integrity  when  the  only  safety  function 
of  the  containment  penetration  piping  is 
to  provide  containment  integrity. 
Therefore,  §  50.55a(b)(2)(xii)(B)  in  the 
proposed  rule  is  not  adopted. 

2.2.5    Certification  of  Nondestructive 
Examination  (NDE)  Personnel 

Section  50.55a(b)(2)(xviii)(A)  in  the 
proposed  rule  would  require  that  all 
Level  I  and  Level  II  NDE  personnel  be 


recertified  on  a  3-year  interval  in  lieu  of 
the  5-year  interval  specified  in  the  1997 
Addenda  and  1998  Edition  of  IWA- 
2314,  and  the  1999  Addenda  and  2000 
Addenda  of  IWA-2314(a)  and  IWA- 
2314(b).  Prior  to  1997,  Level  I  and  II 
NDE  personnel  were  recertified  on  a  3- 
year  interval. 

A  number  of  commenters  objected  to 
§  50.55a(b)(2)(xviiiKA)  in  the  proposed 
rule.  The  commenters  explained  that  the 
1996  Addenda  and  earlier  editions  and 
addenda  of  IWA-2314  require  that  Level 
I  and  Level  II  personnel  be  recertified  by 
qualification  examination  every  3  years, 
and  that  Level  III  personnel  be 
recertified  by  qualification  examination 
every  5  years.  The  commenters  stated 
that  the  5-year  recertification  interval 
should  also  be  acceptable  for  Level  I  and 
Level  II  personnel  because  the  5-year 
recertification  interval  for  Level  ID 
personnel  has  been  approved  by  the 
NRC  since  1989.  The  commenters  also 
disagreed  with  the  NRC  position  that 
available  data  do  not  support 
recertification  examinations  at  a 
frequency  of  every  5  years.  On  the 
contrary,  the  commenters  stated  that 
since  the  recertification  interval  was 
increased  from  3  to  5  years  in  1989  for 
Level  QI  personnel,  there  is  no  data  to 
support  that  a  decrease  in  proficiency  of 
Level  in  personnel  has  occurred.  The 
commenters  claimed  that  the  improved 
annual  practice  requirements  for  UT 
examiners  ensure  the  proficiency  of  UT 
examiners  is  maintained  throughout  the 
5-year  period.  One  commenter  stated 
that  S^:tion  XI  is  one  of  the  few 
standards  that  require  recertification  by 
examination  every  3  years,  and  that 
other  countries  recertify  personnel  every 
5  to  10  years. 

The  NRC  did  not  approve  the 
extension  of  the  recertification 
frequency  from  3  years  to  5  years  in  the 
proposed  rule  because  the  proficiency  of 
examination  personnel  decreases  over 
time,  and  available  data  do  not  support 
recertification  examinations  at  a 
frequency  of  every  5  years.  Although 
one  commenter  (a  licensee)  stated  that 
it  has  a  100  percent  recertification  pass 
rate,  the  public  comments  did  not 
provide  or  reference  any  data  that  NRC 
could  review  that  supports  extending 
the  recOTtification  frequency  of  Level  1 
and  Level  2  NDE  personnel  from  3  years 
to  5  years.  Therefore,  the  NRC  is  not 
approving  the  extension  of  the 
recertification  interval  for  Level  I  and 
Level  n  NDE  personnel  from  3  to  5  years 
at  this  time.  Section 
50.55a(b)(2)(xviii)(A)  in  the  proposed 
rule  is  adopted  without  change. 

Section  50.55a(b)(2)(xviii)(B)  in  the 
proposed  rule  would  supplement  the 
alternative  qualification  provisions  for 
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VT-2  visual  examination  personnel  in 
the  1998  Edition,  1999  Addenda,  and 
2000  Addenda  of  IWA-2316  with  the 
requirements  that  VT-2  examination 
personnd  pass  an  initial  test  and  then 
be  retested  every  3  years. 

Commenters  indicated  that  the  intent 
of  IWA-2316  is  to  only  qualify 
personnel  that  observe  for  leakage 
during  system  leakage  and  hydrostatic 
tests  conducted  in  accordance  with 
IWA-5211(a)  and  (b),  and  objected  to 
§  50.55a(b){2)(xviii)(B)  in  the  proposed 
rule  on  the  basis  that  experienced  plant 
personnel  such  as.^ystem  engineers, 
licensed  and  non-licensed  operators, 
and  maintenance  staff  perform  the  VT- 
2  examinations.  The  commenters  argue 
that  the  basic  knowledge  level  of  these 
types  of  personnel  is  adequate  to  inspect 
plant  systems  during  leakage  tests.  The 
commenters  also  note  that  the  NRC  has 
granted  relief  allowing  licensees  to 
implement  the  VT-2  visual  examination 
qualihcation  conditions  in  the  1998 
Edition,  1999  Addenda,  and  2000 
Addenda  of  IWA-2316  without 
requiring  initial  tests  and  periodic 
retests.  The  commenters  also  noted  that 
the  existing  NRC-approved 
requirements  in  the  1995  Edition  with 
the  1996  Addenda  of  IWA-2300  require 
that  personnel  who  conduct  NDE  be 
qualified  in  accordance  with  CP-189. 
The  commenters  stated  that  VT-2 
qualification  requirements  are  not  in  the 
scope  of  CP-189  nor  are  they  addressed 
in  CP-189  because  there  are  no  unique 
technical  requirements  associated  with 
performing  VT-2  examinations.  VT-2 
examinations  are  conducted  to  detect 
evidence  of  leakage  from  pressure- 
retaining  components  during  system 
pressure  tests.  The  use  of  special 
equipment,  examination  techniques, 
and  evaluation  of  test  results  associated 
with  other  NDE  methods  such  as 
volumetric  and  siirface  examinations  are 
not  applicable  to  VT-2  examinations. 
VT-2  examinations  do  not  include  the 
evaluation  of  the  material  conditions  of 
components,  such  as  degraded 
conditions  like  loose  bolting  or 
corrosion.  The  commenters  also  stated 
that  the  proposed  §50.55a(b)(2)(xviii)(B) 
is  unnecessary  because  plant 
administrative  procedures  require  that 
personnel  involved  in  testing  be  briefed 
prior  to  the  test,  and  special 
requirements  for  conducting  the  VT-2 
examinations  are  covered  during  the 
pretest  brief. 

The  NRC  agrees  that  there  are  no 
special  or  unique  technical 
requirements  associated  with 
performing  VT-2  examinations  that 
require  personnel  to  observe  for  leakage 
of  liquids  or  condensation  during 
system  leakage  or  hydrostatic  testing. 


However,  VT-2  visual  examiners  also 
conduct  other  evolutions  that  are  more 
complex  than  observing  for  leakage 
during  a  leakage  or  hydrostatic  tests. 
Visual  examiners  that  are  VT-2 
qualified  also  perform  bubble,  halogen 
diode  leak,  and  mass  spectrometer 
testing  requiring  the  use  of  special 
equipment  and  examination  techniques. 
The  NRC  believes  that  VT-2 
qualification  requirements  in  IWA-2316 
should  be  limited  to  personnel  that  only 
observe  for  leakage  of  liquids  or 
condensation  during  system  leakage  or 
hydrostatic  testing.  Therefore, 
§  50.55a(b)(2)(xviii)(B)  is  revised  to 
clarify  that  IWA-2316  may  only  be  used 
to  qualify  personnel  that  observe  for 
leakage  during  the  performance  of 
system  leakage  and  that  hydrostatic  tests 
are  to  be  conducted  in  accordance  with 
the  1998  Edition,  1999  Addenda,  and 
2000  Addenda  of  IWA-5211(a)  and  (b). 

Section  50.55a(b)(2)(xviii)(C)  in  the 
proposed  rule  would  supplement  the 
alternative  qualification  provisions  for 
VT-3  visual  examination  personnel  in- 
the  1998  Edition,  1999  Addenda,  and 
2000  Addenda  of  IWA-2317  with  the 
requirements  that  VT-3  examination 
personnel  pass  an  initial  test  and  then 
retested  every  3  years. 

Several  commenters  objected  to 
§  50.55a(b)(2)(xviii)(C)  in  the  proposed 
rule  because  experienced  personnel  are 
familiar  with  the  performance  of  VT-3 
examinations,  and  the  VT-3 
examination  is  a  straightforward 
technique.  The  NRC  does  not  agree 
because  the  material  condition  of  many 
different  types  of  components  are 
required  to  be  evaluated  during  the 
performance  of  VT-3  examinations,  and 
there  are  different  technical  acceptance 
criteria  specified  for  the  many  different 
components.  For  example,  the 
acceptance  criteria  for  examining 
bolting  is  different  from  the  acceptance 
criteria  for  examining  containment 
metal  surfaces.  Furthermore,  there  are 
critical  technical  requirements 
associated  with  the  minimum 
illumination,  distance,  and  character 
height  that  must  be  adhered  to  when 
performing  VT-3  examinations.  There 
are  a  number  of  options  available  to  the 
VT-3  examiner  that  complicate 
qualification  requirements.  For 
example,  remote  visual  examination  can 
be  substituted  for  direct  visual 
examination  resulting  in  the  use  of 
special  test  equipment.  The  NRC 
concludes  that  testing  is  required  to 
demonstrate  that  VT-3  examiners  are 
knowledgeable  regarding  the  different 
requirements  associated  with  the 
examination  method,  and  that  these 
testing  requirements  are  consistent  with 
other  NDE  methods  in  CP-189  that 


require  testing  to  demonstrate  the 
required  knowledge.  Therefore, 
§  50.55a(b)(2)(xviii)(C)    is  revised  to 
clarify  that  the  alternative  qualification 
provisions  for  VT-3  visual  examination 
personnel  in  the  1998  Edition,  1999 
Addenda,  and  2000  Addenda  of  IWA- 
2317  may  be  used  provided  that  VT-3 
examination  persoimel  pass  an  initial 
test  and  a  retest  every  3  years. 

2.2.6    Substitution  of  AltematiTe 
Methods 

Section  50.55a(b)(2){xix)  in  the 
proposed  rule  would  prohibit  the  use  of 
the  provision  in  IWA-2240  (1998 
Edition,  1999  Addenda,  and  2000 
Addenda)  and  IWA-4520(c)  (1997 
Addenda.  1998  Edition,  1999  Addenda, 
and  2000  Addenda),  which  allows 
alternative  examination  methods,  a 
combination  of  methods,  or  newly 
developed  techniques  to  be  substituted 
for  the  methods  specified  in  the 
Construction  Code,  provided  the 
Authorized  Nuclear  Inservice  Inspector 
(AND)  is  satisfied  that  the  results  are 
demonstrated  to  be  equivalent  or 
superior  to  those  in  the  Construction 
Code.  The  revision  to  IWA-2240 
changed  the  applicability  of  the 
paragraph  from  Section  XI  only  (ISI)  to 
both  Sections  III  and  XI  (design/ 
construction  and  ISI). 

A  number  of  commenters  stated  that 
editions  and  addenda  of  Section  XI 
approved  by  the  NRC  since  the  1974 
Edition  of  Section  XI  allow  ANIIs  to 
approve  the  substitution  of  alternative 
methods,  a  combination  of  methods,  or 
newly  developed  techniques  for  the 
examinations  specified  in  Section  XI, 
Division  1.  For  example,  the  ANII  can 
approve  the  substitution  of  an  eddy 
ciurent  examination  for  a  surface 
examination  requirement  in  IWB  and 
IWC  of  Section  XI  provided  the  ANA  is 
satisfied  that  the  results  of  the  eddy 
current  examination  are  eqmvalent  or 
superior  to  those  of  the  surface 
examination.  Most  of  the  commenters 
stated  that  the  NRC  should  accept  the 
revised  provisions  in  the  1998  Addenda, 
1999  Addenda,  and  2000  Addenda  of 
IWA-2240  and  the  1997  Addenda,  1998 
Edition,  1999  Addenda,  and  2000 
Addenda  of  IWA-4520(c)  that  extend 
the  substitution  of  the  alternative 
examination  provisions  to  the 
examinations  specified  in  the 
Construction  Code  when  performing 
repair/replacement  activities.  The 
commenters  stated  that  AND 
qualifications  require  detailed 
knowledge  of  the  different  examination 
methods  addressed  in  Section  XI  and 
the  Construction  Code.  One  commenter 
stated  that  ASME  QAI-1-1995, 
"Qualifications  for  Authorized 
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Inspection,"  is  the  applicable 
quahfication  standard  that  must  be  used 
to  qualify  ANIIs,  and  that  ASME  QAI- 
1-1995  requires  that  ANIIs  be  certified 
in  Section  XI  and  Construction  Code 
requirements.  An  example  of  a  use  of 
the  revised  provisions  provided  by  the 
commenters  indicated  that  in  some 
instances  it  may  be  a  hardship  or 
impractical  to  perform  a  radiographic 
(RT)  examination  during  a  Section  XI 
repair/replacement  activity  as  specified 
in  the  Construction  Code.  The  revised 
provisions  in  Section  XI  would  allow 
the  substitution  of  an  alternative 
method  such  as  an  UT  examination  for 
the  RT  examination  provided  that  the 
ANn  is  satisfied  that  the  results  of  the 
UT  examination  are  equivalent  or 
superior  to  the  RT  examination 
specified  in  the  Construction  Code. 

The  NRC  agrees  that  the  provisions  in 
IWA-2240  that  allow  the  AND  to 
approve  the  substitution  of  alternative 
examination  methods,  a  combination  of 
methods,  or  newly  developed 
techniques  for  the  methods  specified  in 
Section  XI,  Division  1,  have  been 
approved  by  the  NRC  since  1974.  The 
NRC  has  reviewed  the  qualification 
standard  in  ASME  QAI-1-1995,  and 
agrees  that  ANIIs  are  required  to  be 
kiiowledgeable  regarding  the  NDE 
methods,  qualification  requirements, 
and  other  requirements  in  Section  XI 
and  the  Construction  Code.  However, 
the  NRC  believes  that  the  substitution  of 
alternative  methods  for  those  specified 
in  the  Construction  Code  is  significantiy 
more  complex  than  what  was  previously 
approved  by  the  NRC  in  editions  and 
addenda  of  IWA-2240  earlier  than  the 
1998  Edition.  For  example,  there  are 
many  factors  that  have  to  be  evaluated 
when  substituting  a  UT  examination  for 
an  RT  examination  required  by  the 
Construction  Code.  Consideration  needs 
to  be  given  to  thie  thickness  of  the  weld, 
volume  of  the  UT  examination, 
appropriate  UT  technique.  UT 
examination  coverage  criteria,  UT 
examination  procedure  (Section  V  or 
Section  XI),  and  performance 
demonstration  methodology;  calibration 
block  material,  thickness,  and  size;  flaw 
evaluation  acceptance  criteria,  and 
demonstration  and  qualification  criteria 
for  single-sided  UT  examinations.  Weld 
material  would  also  be  a  critical  factor 
when  considering  the  substitution  of  a 
UT  examination  for  an  RT  examination. 
It  may  not  be  appropriate  to  allow  the 
substitution  of  a  UT  examination  for  an 
RT  examination  for  certain  materials 
such  as  ferritic  or  austenitic  cast 
products  and  corrosion  resistant 
cladding  with  butt  welds.  Substitution 
of  a  UT  examination  for  an  RT 


examination  may  be  acceptable  for 
dissimilar  metal  welds  but  would 
require  additional  factors  to  be 
evaluated.  The  NRC  finds  that  there  is 
a  lack  of  guidance  in  the  Code  to  ensure 
proper  consideration  of  factors  when 
substituting  alternative  examinations  for 
the  examinations  specified  in  the 
Construction  Code.  The  NRC  believes 
that  a  standardized  repeatable 
methodology  that  can  be  consistently 
used  among  all  licensees  is  needed  not 
only  to  demonstrate  that  the  alternative 
meUiod  is  equivalent  or  superior  to  that 
specified  in  the  Construction  Code,  but 
also  to  ensure  consistent  application 
and  implementation  of  IWA-2240  and 
IWA-4520(c).  Furthermore,  the  NRC 
notes  that  the  ASME  is  currently 
developing  a  Code  Case  that  will 
provide  the  necessary  guidance  to  allow 
the  substitution  of  a  UT  examination 
with  an  RT  examination  when  an  RT 
examination  is  required  by  the 
Construction  Code.  Therefore. 
§  50.55a(b)(2)(xix)  in  the  proposed  rule 
is  adopted  without  change. 

2.2.7    System  Leakage  Tests 

Section  50.55a(b)(2)(xx)  in  the 
proposed  nde  would  have  required  that 
the  pressure  and  temperature  hold  time 
requirements  in  the  1995  Edition  of 
IWA-5213(a)  be  apphed  in  place  of  the 
revised  provisions  of  the  1997  Addenda, 
1998  Edition,  1999  Addenda,  and  2000 
Addenda  of  IWA-5213(a)  when 
performing  system  leakage  tests. 

Many  commenters  objected  to  this 
modification  because  pressure  and 
temperature  hold  time  requirements  in 
the  1995  Edition  of  IWA-5213(a) 
imposed  by  the  modification  place  what 
the  commenters  believe  to  be  an  undue 
burden  on  utilities.  One  commenter 
noted  that  the  ASME  is  currently 
developing  a  new  revision  to  IWA-5213 
to  clarify  the  pressure  and  temperature 
hold  time  requirements  in  IWA-5213(a). 
A  number  of  commenters  stated  that  the 
NRC  is  arbitrarily  choosing  the  pressure 
and  temperature  hold  times  in  the  1995 
Edition,  and  that  the  NRC  should  justify 
the  use  of  the  pressure  and  temperature 
hold  times  in  the  1995  Edition. 

The  NRC  normally  requires  that  the 
Code  revision  most  recently  approved 
by  the  NRC  be  used  when  it  does  not 
approve  the  use  of  a  later  Code 
provision.  Since  the  NRC  has  not 
approved  the  elimination  of  the 
pressure  and  temperature  hold  times  in 
1995  Addenda  of  IWA-5213,  the  NRC 
proposed  to  require  the  use  of  the 
pressure  and  temperature  provisions  in 
the  1995  Edition.  The  NRC  agrees  with 
the  commenters  that  the  changes  in  the 
1989  Addenda  through  the  1995  Edition 
in  conjunction  with  the  proposed 


modification  would  create  unintended 
test  conditions.  For  example,  some 
systems  are  not  designed  to  operate  at 
test  conditions  for  the  period  of  time 
necessary  to  meet  the  hold  time 
conditions.  Also,  hold  times  are  not 
necessary  for  leakage  tests  of  Class  1 
components  because  these  leakage  tests 
are  normally  performed  following  each 
refueling  outage  as  the  reactor  is  heating 
up.  The  heatup  process  of  the  reactor  is 
performed  within  the  pressure- 
temperature  constraints  of  the  heatup 
curve  in  the  plant  technical 
specifications.  These  constraints  limit 
the  rate  of  temperature  and  pressure 
increase  resulting  in  a  heatup  period  of 
several  hours.  In  light  of  the  substantial 
length  of  time  reqiiired  for  the  reactor 
heatup  process,  sufficient  time  is 
available  for  leakage  from  the  Class  1 
system  to  collect  in  siifficient  quantity 
to  be  detectable  by  visual  examination. 
Holding  the  Class  1  components  for 
additional  time  at  this  temperatiire  and 
pressure  is  unnecessary  to  accomplish 
the  purpose  of  the  pressure  test. 
In  consideration  of  the  public 
comments,  the  NRC  has  revised  the 
pressure  and  temperature  hold  time 
requirements  in  §  50.55a(b)(2)(xx)  to  be 
consistent  with  the  revisions 
recommended  in  several  of  the  public 
comments  (to  use  the  provisions 
contained  in  the  1989  Edition  of  the 
ASME  Code).  This  is  also  consistent 
with  the  current  ASME  proposed 
revision  to  the  pressure  and  temperature 
hold  times  in  IWA-5213.  Section 
50.55a(b)(2)(xx)  requires  a  10-minute 
holding  time  after  attaining  test  pressure 
for  Class  2  and  Class  3  components  that 
do  not  normally  operate  during 
operation,  and  no  holding  time  is 
required  for  the  remaining  Class  2  and 
Class  3  components  provided  that 
systCTi  has  been  in  operation  for  at  least 
4  hours  for  insulated  components  or  10 
minutes  for  uninsiUated  components. 

2.2.8    Table  IWB-2500-1  Examioatioo 
Requirements 

Section  50.55a(b)(2)(xxi)(A)  in  the 
proposed  rule  would  require  licensees 
to  use  the  provisions  in  the  1998  Edition 
of  Table  IWB-2500-1,  Examination 
Category  B-D,  for  Items  B3.40  and  B3.60 
(Inspection  Program  A)  and  Items 
B3.120  and  B3.140  (Inspection  Program 
B)  when  using  the  1999  Addenda  and 
the  2000  Addenda.  The  1999  Addenda 
eliminated  the  pressurizer  and  steain 
generator  (SG)  nozzle  inside-radius 
inspections  in  Table  IWB-2500-1, 
Examination  Category  B-D,  Items  B3.40 
and  B3.60  (Inspection  Program  A)  and 
Items  B3.120  and  B3.140  (Inspection 
Program  B). 
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Several  commenters  summarized  the 
results  of  a  white  paper  developed  by 
the  ASME  that  provides  the  technical 
basis  for  eliminating  the  pressurizer  and 
SG  nozzle  inside-radius  UT 
examinations  from  Table  IWB-2500-1. 
The  commenters  explained  the 
difflciilties  associated  with  performing 
UT  examinations  of  pressurizer  and  SG 
nozzle  inside  radii.  Radiation  exposure 
to  personnel  who  conduct  the  UT 
examinations  is  a  significant  concern 
because  the  pressurizer  and  SG  nozzles 
are  located  in  very  high  radiation  areas. 
The  geometry  and  material  of  the 
nozzles  significantly  complicate  the  UT 
examination  procedure  making  it 
difficult  to  obtain  meaningful  UT  data. 
The  commenters  stated  that  the  basis  for 
eliminating  the  pressurizer  and  SG 
nozzle  inner  radius  examinations  is  that 
a  review  of  UT  and  visual  examination 
data  from  pressurizer  and  SG  nozzle 
inner  radius  examinations  reveal  that  no 
service-induced  flaws  were  detected  in 
any  of  the  examinations  performed. 
Commenters  claimed  that  pressurizer 
and  SG  nozzle  cracking  incidents  have 
not  occurred  at  any  nuclear  facilities, 
and  that  structural  integrity  evaluations 
of  the  nozzles  indicate  that  leakage 
would  occur  from  a  through-wall  flaw 
before  any  integrity  problems  would 
occur  (j'e.,  the  nos^e  would  leak  before 
it  failed).  In  addition,  a  risk  assessment 
indicated  that  the  failiue  probability  of 
the  nozzles  is  extremely  low  under 
plant  operating  conditions,  and  shows 
that  there  is  no  change  in  risk  if 
pressurizer  and  SG  nozzle  inner  radius 
examinations  cue  eliminated.  Finally, 
the  commenters  stated  that  the  NRG  has 
granted  relief  from  the  pressurizer  and 
SG  inside-radius  UT  examination 
requirements  in  Table  IWB-2500-1  to 
many  licensees  because  of  these 
concerns  associated  with  occupational 
exposiue  and  difficulty  in  obtaining 
meaningful  UT  data. 

The  NRG  disagrees.  Operating  history 
alone  does  not  provide  adequate 
justification  to  eliminate  examinations 
of  the  pressurizer  and  SG  nozzle  inside 
radii  because  operational  experience 
also  has  demonstrated  that  components 
degrade  as  they  age.  Although 
pressurizer  and  SG  nozzle  cracking 
incidents  have  not  occurred,  cracks 
have  been  identified  in  other  nozzles 
such  as  the  feedwater  nozzles. 
Furthermore,  a  leak-before-break 
evaluation  is  not  adequate  justification 
to  eliminate  the  examination  of  the 
pressurizer  and  SG  nozzle  inside  radii 
because  the  primary  purpose  of  the  ISI 
requirements  in  Section  XI  is  to  identify 
and  correct  component  degradation 
before  it  becomes  significant.  Leakage 


from  any  pressurizer  or  SG  nozzle 
would  be  significant  because  such 
leakage  would  represent  an  unisolable 
breach  of  the  reactor  coolant  pressure 
boundary. 

The  NRG  agrees  that  a  number  of 
licensees  have  requested  relief  from  the 
UT  examination  requirements  for  SG 
nozzle  iimer  radii  and  pressurizer 
nozzle  inner  radii.  In  these  cases,  the 
NRG  has  authorized,  as  an  alternative  to 
UT  examination,  the  performance  of  a 
visual  examination  which  utilizes 
equipment  with  enhanced  magnification 
that  has  a  resolution  sensitivity  to  detect 
a  1-mil  width  wire  or  crack.  The  flaw 
length  acceptance  criteria  specified  for 
the  UT  examination  in  Table  IWB- 
3512-1  is  applicable  to  the  visual 
examination.  The  primary  degradation 
mode  for  these  nozzles  is  fatigue  which 
produces  hairline  surface  indications 
that  network  along  the  circimiference  of 
the  nozzle  at  the  inner  radius  section. 
Ultrasonic  examination  of  the  inner 
radii  from  the  outside  surface  should 
detect  these  indications.  However,  even 
with  the  use  of  improved  technology 
from  the  outside  surface,  the  complex 
geometry  of  these  nozzle  inner  radius 
sections  prevents  complete  coverage. 
Visual  examination  for  some  of  these 
nozzles  from  the  inside  surface  is  easier 
and  less  costly  to  accomplish,  and 
coverage  is  more  complete.  The 
examinations  can  be  performed  when 
the  pressurizer  and  SG  are  opened  for 
other  maintenance  or  inspection 
activities.  Use  of  video  equipment  with 
enhanced  magnification  that  has  a 
resolution  sensitivity  to  detect  a  1-mil 
width  wire  or  crack  is  similar  to  UT 
examination  regarding  the  capability  of 
detecting  fatigue-type  cracks  on  no^e 
inside  radii  before  they  become 
detrimental  to  structural  integrity. 

Therefore,  §50.55a(b)(2)(xxi)(A)  is 
revised  to  allow  the  option  of 
performing  a  visual  examination  with 
enhanced  magnification  that  has  a 
resolution  sensitivity  to  detect  a  1-mil 
width  wire  or  crack,  utilizing  the 
allowable  flaw  length  criteria  of  Table 
IWB-3512-1  in  place  of  a  UT 
examination.  Section 
50.55a(b)(2)(xxi)(A)  reqiiires  that 
licensees  use  the  provisions  of  Table 
IWB-2500-1,  Examination  Category  B- 
D,  Items  B3.40  and  33.60  (Inspection 
Program  A)  and  Items  B3.120  and 
B3.140  (Inspection  Program  B)  of  the 
1998  Edition  when  using  the  1999 
Addenda  and  the  2000  Addenda.  A 
visual  examination  with  enhanced 
magnification  that  has  a  resolution 
sensitivity  to  detect  a  1-mil  width  wire 
or  crack,  utilizing  the  allowable  flaw 
length  criteria  in  the  1997  Addenda, 
1998  Edition,  1999  Addenda,  and  2000 


Addenda  of  Table  IWB-3512-1  may  be 
performed  in  place  of  a  UT  examination. 

Section  50.55a(b)(2)(xxi)(B)  in  the 
proposed  rule  would  require  that 
licensees  apply  the  provisions  in  the 
1995  Edition  of  Table  IWB-2500-1 , 
Examination  Category  B-G-2,  Item 
B7.80  when  using  the  1997  Addenda,    ' 
1998  Edition,  1999  Addenda,  and  2000 
Addenda.  The  1995  Edition  and  earlier 
editions  and  addenda  of  Section  XI 
require  a  visual  examination  of  control 
rod  drive  (CRD)  housing  bolting  using 
the  VT-1  visual  examination  method 
whenever  the  CRD  housing  is 
disassembled.  The  requirement  to 
examine  CRD  bolting  whenever  the  CRD 
housing  is  disassembled  was  deleted  in 
the  1995  Addenda. 

Several  tommenters  stated  that 
§  50.55a(b)(2)(xxi)(B)  should  be  deleted 
because  the  skill  of  the  craft  and 
maintenance  practices  are  sufficient  to 
ensure  that  bolting  is  not  damaged 
during  maintenance  activities.  The  NRG 
agrees  that  the  scope  of  Section  XI  does 
not  normally  include  examinations  that 
are  conducted  during  routine 
maintenance  activities,  but  notes  there 
may  be  maintenance-related  activities 
associated  with  ISI.  The  ISI  of 
components  to  verify  that  service- 
related  degradation  is  not  occurring  is 
within  the  scope  of  Section  XI. 

The  majority  of  the  commenters  stated 
that  no  degradation  of  CRD  bolting  has 
occurred  in  30  years  of  experience,  and 
hence  the  requirement  to  examine  the 
CRD  bolting  should  be  eliminated.  The 
NRG  disagrees.  Operating  history  alone 
does  not  provide  adequate  justification 
to  eliminate  examinations  of  CRD 
bolting  because  operational  experience 
also  has  demonstrated  that  components 
degrade  as  they  age.  Furthermore,  the 
NRG  is  aware  of  an  example  where  CRD 
bolting  was  replaced  in  two  units 
because  examination  of  CRD  bolting 
identified  cracks. 

Several  commenters  stated  that  the 
NRG  is  misinterpreting  the  ASME  Code 
because  Item  B7.80  of  Table  IWB-B7.80 
does  not  require  that  the  CRD  housing 
be  disassembled  to  perform  the 
examination  of  CRD  bolting.  The  NRG 
notes  that  although  the  Code  does  not 
require  disassembly  of  the  CRD  housing 
to  examine  the  bolting.  Item  B7.80  of 
Table  IWB-2500-1  in  the  1995  Edition 
and  earlier  editions  and  addenda  of 
Section  XI  states  that  the  extent  and 
frequency  of  the  examination  is  to 
include  bolts,  studs,  and  nuts  in  CRD 
housings  when  disassembled.  The  NRC 
~  finds  that  the  1995  Edition  and  earlier 
editions  and  addenda  of  Section  XI  only 
require  that  CRD  bolting  be  examined 
when  the  CRD  housing  is  disassembled 
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such  as  during  a  repair  or  maintenance 
activity. 

Several  other  commenters  stated  that 
since  CRD  mechanisms  are  usually 
contaminated  and  in  high  radiation 
areas,  elimination  of  the  bolting 
examinations  reduces  radiation 
exposure  to  personnel  The  NRC  notes 
that  CRD  bolting  is  normally  relocated 
to  a  storage  area  after  disassembly  of  the 
CRD  housing.  Therefore,  VT-1 
examination  personnel  typically 
examine  the  bolting  when  it  is  removed 
and  remotely  located  from  the  CRD 
mechanism,  reducing  the  exposure  to 
individuals. 

One  commenter  requested  that  the 
NRC  revise  §  50.55a(b)(2)(xxi)(B)  to 
include  a  statement  that  only  CRD 
bolting  that  is  reused  is  required  to  be 
examined.  It  was  the  NRC's  intent  to 
require  examination  of  the  CRD  bolting 
material  only  if  it  was  to  be  reused. 
Therefore,  §  50.55a(b)(2)(xxi){B)  is 
revised  to  clarify  that  only  CRD  bolting 
that  is  reused  must  be  re-examined. 

Section  50.55a(b)(2)(xxi)(C)  in  the 
proposed  rule  would  require  that 
licensees  use  the  provisions  in  the  1995 
Addenda  of  Table  IWB-2500-1, 
Examination  Category  B-K,  Item  BlO.lO, 
when  using  the  1997  Addenda,  1998 
Edition,  1999  Addenda,  and  2000 
Addenda  for  the  examination  of  welded 
attachments  to  pressure  vessels.  The 
1997  Addenda  permits  performance  of  a 
single-side  surface  examination  in  place 
of  a  surface  examination  bom  both  sides 
of  the  weld,  whereas  the  1995  Addenda 
requires  the  performance  of  a  single-side 
volumetric  examination  of  the  weld  in 
place  of  siirface  examination  of  the 
inaccessible  surface  if  surface 
examination  irom  both  sides  of  the  weld 
is  not  performed. 

Several  commenters  noted  that 
volumetric  examination  of  reactor 
pressure  vessel  (RPV)  skirt  welds  is  not 
practical  because  UT  calilvation  blocks 
were  typically  not  supplied  for  RPV 
skirt  welds  and  the  UT  performance 
demonstration  requirements  of 
Appendix  Vm  do  not  address  RPV 
support  attachment  welds.  If  a  licensee 
wanted  to  perform  a  volimietric 
examination  in  place  of  surface 
examination  of  both  surfaces,  it  would 
have  to  fabricate  its  own  calibration 
blocks  and  sample  specimens,  develop 
its  own  procedures,  and  set  up  its  own 
demonstration  program. 

The  NRC  recogn^  that  UT 
examination  of  F^V  skirt  welds  is  not 
addressed  in  Appendix  Vin  at  this  time. 
However,  the  applicable  examination 
requirements  are  addressed  in  Article  I- 
2000  of  Section  XI  which  in  turn 
references  Section  V  of  the  ASME  BPV 
Code.  Furthermore,  Section  V  of  the 


ASME  BPV  Code  addresses  the 
qualification  and  use  of  suitable 
dtemative  calibration  blocks. 

Commenters  stated  that  access  under 
the  RPV  bottom  head  for  performing  a 
visual  examination  is  a  confined  space 
that  is  also  a  high  radiation  area.  The 
inside  surface  geometry  is  such  that 
preparation  for  a  surface  examination  is 
difficult,  thus  extending  the  time  spent 
in  the  high  radiation  area.  The 
commenters  conclude  that  the  radiation 
exposure  to  personnel  who  examine  the 
inside  surface  of  the  RPV  skirt  weld  is 
not  justified.  The  NRC  agrees  that  access 
to  such  confined  spaces  is  very  difficult. 
However,  the  NRC  also  believes  that  the 
1995  Addenda  of  the  ASME  Code.     - 
which  already  provides  for  an 
alternative  UT  examination  in  place  of 
a  surface  examination  of  the 
inaccessible  surface,  appropriately 
accommodates  the  commenters 
concerns.  These  UT  examinations  are 
performed  on  the  accessible  surface  of 
the  RPV  skirt  welds.  Therefore, 
personnel  are  not  required  to  enter  the 
confined  space  area  under  the  RPV 
bottom  head. 

Commenters  also  stated  that  RPV  skirt 
weld  materials  are  very  flaw-tolerant, 
with  slow  flaw-propagation  rates.  Flaws 
originating  on  the  inside  surface  would 
grow  through-wall  long  before  their 
length  would  threaten  the  structural 
integrity/function  of  the  weld.  The  NRC 
notes  that  the  assimiption  that  flaws 
will  be  detected  before  affecting 
structural  integrity  is  an  assumption 
based  on  limited  surface  examination 
experience  and  is  not  supported  by 
rigorous  study.  The  commenters  have 
not  presented  any  analyses  or  studies 
which  support  such  an  assumption. 

Commenters  stated  that  RPV  sldrt 
welds  are  similar  to  non-pressure 
boundary  core  shroud  circimiferential 
welds  in  boiling  water  reactors.  The 
commenters  also  stated  that  safety 
analyses  performed  by  the  Boiling  Water 
Reactor  Vessel  &  Internals  Program 
found  that  core  shroud  circumferential 
welds  could  be  cracked  through-wall  for 
360°  and  still  perform  their  function. 
The  NRC  considers  the  inference  that 
the  structiual  performance,  response, 
and  safety  implications  of  operating 
with  a  significandy  cracked  RPV  skirt 
weld  is  no  different  than  operating  with 
significantly  cracked  core  shroud 
circumferential  welds  to  be 
inappropriate.  Operation  with  cracked 
core  shroud  welds  has  been  extensively 
evaluated  for  all  operating  and  accident 
loading  conditions.  The  core  shroud  is 
contained  within  the  confines  of  the 
reactor  pressure  vessel  with  positive 
restraints  holding  it  in  place  to  assure 
integrityand  adequate  coolant  flow 


through  the  core.  However,  operation 
with  a  significantly  cracked  RPV  skirt 
weld  has  not  been  evaluated.  Therefore, 
the  NRC  has  no  basis  to  conclude  that 
operation  under  such  conditions  is 
acceptable.  Commenters  also  claim  that 
the  excellent  service  history  of  RPV  skirt 
welds  demonstrates  that  inside  siuface 
examinations  of  welds  is  not  warranted. 
The  NRC  considers  that  operating 
history  alone  does  not  provide  adequate 
justification  to  eliminate  examinations 
of  components  because  operational 
experience  has  also  demonstrated  that 
components  degrade  as  they  age. 
Therefore,  §  50.55a(b)(2)(xxi}(C)  in  the 
proposed  rule  is  adopted  without 
change. 

2.2.9    Supplemental  Annual  Training 
Requirements  for  Ultrasonic  Examinen 

Section  50.55a(b)(2)(xxii)  in  the 
proposed  rule  would  require  licensees 
to  apply  the  UT  examiner  supplemental 
annual  training  provisions  in  the  1998 
Edition  of  Paragraph  VII-4240  of 
Appendix  VII,  in  place  of  the  revised 
provisions  in  the  1999  Addenda  and 
2000  Addenda  of  VII-4240. 

Several  commenters  stated  that  the 
NRC  position  on  training  requirements 
for  UT  examiners  in  §  50.55a(b){2)(xxii) 
of  the  proposed  rule  is  inconsistent  with 
the  NRC  position  on  training 
requirements  for  UT  examiners  in  final 
rule  64  FR  51370  (September  22, 1999). 
The  commenters  noted  that  the  final 
rule  imposed  §  50.55a(b)(2)(xiv)  because 
the  10-hour  classroom  training 
requirement  in  VII-4240  was 
inadequate.  The  commenters  stated  that 
Code  Case  N-583,  "Annual  Training 
Alternative,"  was  developed  by  the 
ASME  to  specifically  address  the  NRC 
concern  with  the  10-hour  classroom 
training  requirement  in  the  1995  Edition 
and  1996  Addenda  of  Vn-4240.  Code 
Case  N-583  was  incorporated  into  the 
1999  Addenda  of  VII-4240,  replacing 
the  10-hour  classroom  training 
requirement  with  an  8-hour  training 
requirement  to  analyze  data  from 
material  or  welds  containing  flaws 
similar  to  those  that  may  be 
encountered  during  UT  examinations. 
The  commenters  stated  that  the  revised 
training  requirements  in  the  1999 
Addenda  of  VII-4240  are  an 
improvement  over  the  training 
requirements  in  the  1998  Edition  and 
earlier  editions  and  addenda  of  VII- 
4240.  The  revised  training  requirements 
provide  specific  criteria  that  result  in 
uniform  training  programs  among  all 
licensees. 

The  commenters  have  clarified  to  the 
NRC  that  the  training  requirements  in 
the  1999  Addenda  and  2000  Addenda  of 
VII-4240  specify  hands  on  training  in 
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place  of  classroom  training.  Therefore, 
§  50.55a(b)(2)(xxii)  in  the  proposed  rule 
is  not  adopted  because  after  further 
clarification,  the  NRC  finds  that  the 
training  requirements  in  1999  Addenda 
and  2000  Addenda  of  Vn-4240  are 
consistent  with  the  NRC  position  on 
training  requirements  for  UT  examiners 
in  final  rule  64  FR  51370  (September  22, 
1999). 

Commenters  requested  that  licensees 
be  allowed  to  substitute  the 
supplemental  practice  in  the  1999 
Addenda  and  2000  Addenda  of  VII- 
4240  for  the  existing  hands-on  training 
requirement  in  §50.55a(b)(2)(xiv).  The 
NRC  finds  that  the  supplemental 
practice  as  described  in  VII— 4240  of 
Supplement  VII  of  Section  XI.  1999 
Addenda  and  2000  Addenda,  is  an 
acceptable  alternative  to  the  existing 
hands-on  training  requirement  in 
§  50.55a(b){2)(xiv)  provided  that  the 
supplemental  practice  is  performed  on 
material  or  welds  that  contain  cracks,  or 
by  analyzing  prerecorded  data  fitjm 
material  or  welds  that  contain  cracks. 
Therefore.  §  50.55a(b)(2)(xiv)  is  revised 
to  allow  the  option  of  performing  the 
supplemental  practice  as  described  in 
VII-4240  of  Supplement  VII  of  Section 
XI.  1999  Addenda  and  2000  Addenda, 
or  the  existing  hands-on  training 
requirement. 

2.2.10  Underwater  Welding 

Section  50.55a{b)(2)(xxiii)  in  the 
proposed  rule  would  require  licensees 
to  demonstrate  the  acceptability  of  the 
underwater  welding  method  through  the 
use  of  a  mockup  using  material  with 
similar  neutron  fluence  levels,  when 
welding  irradiated  material  underwater 
in  accordance  with  the  1997  Addenda. 
1998  Edition,  1999  Addenda,  and  2000 
Addenda  of  IWA-4660. 

Several  commenters  stated  that  the 
use  of  a  mockup  to  demonstrate  the 
acceptability  of  an  underwater  welding 
method  is  impractical  due  to 
unavailability  of  materials  with  similar 
neutron  fluence  levels,  personnel 
exposure,  high-cost  of  mockups,  and 
handling  and  disposal  requirements. 
The  commenters  also  stated  that  the 
industry  is  currently  developing  an 
acceptable  underwater  welding 
technique  for  irradiated  materials  in 
conjunction  with  the  Boiling  Water 
Reactor  Vessel  &  Internals  Project  that 
will  be  submitted  to  the  NRC  for 
approval. 

The  NRC  proposed  the  use  of  a 
mockup  because  underwater  weld 
repairs  using  conventional  welding 
techniques  on  in-vessel  components 
exposed  to  high  neutron  fluences  may 
be  unsuccessful  due  to  helium-induced 
cracking  and  radiation  damage,  unless 


special  welding  techniques  are  used. 
The  NRC  has  revised  the  proposed 
underwater  welding  mockup 
requirement  because  of  the 
impracticality  of  developing  and  using  a 
mockup  with  similar  neutron  fluence 
levels.  Section  50.55a(b)(2){xxiii)  is 
revised  to  prohibit  the  use  of  the  1997 
Addenda,  1998  Edition,  1999  Addenda, 
and  2000  Addenda  of  IWA-4660  to 
weld  irradiated  material  underwater. 
Licensees  must  obtain  NRC  approval  in 
accordance  with  §  50.55a(a)(3)  of  the 
technique  used  to  weld  irradiated 
material  underwater.  Section 
50.55a(b)(2)(xxiii)  of  the  proposed  rule 
is  presented  here  in  the  final  rule  as 
§  50.55a{b)(2)(xii). 

2.3    Appendix  Vm  to  Section  XI 

This  final  rule  extends  the 
applicability  of  the  existing  regulations 
in  §  50.55a(b)(2){xv)  to  the  1997 
Addenda,  the  1998  Edition.  1999 
Addenda,  and  2000  Addenda  of 
Appendix  VIII  of  Section  XI  of  the 
ASME  BPV  Code. 

2.3.1    Examination  Coverage  for 
Dissimilar  Metal  Pipe  Welds 

The  existing  requirements  in 
§50.55a(g)(6)(ii)(C)(l)  state  that 
Supplement  10.  "Qualification 
Requirements  for  Dissimilar  Metal 
Piping  Welds."  of  Appendix  VIII  to 
Section  XI  must  be  implemented  by 
November  22,  2002.  Therefore,  the 
proposed  rule  would  have  updated 
§  50.55a(b)(2)(xv)(A)  to  reference 
Supplement  10.  Specifically,  the 
proposed  rule  would  revise 
§§50.55a(b){2)(xv)(A)(l)  and  (A)(2)_to 
provide  UT  examination  coverage 
criteria  for  dissimilar  metal  piping 
welds.  Examination  coverage  criteria  for 
dissimilar  metal  piping  welds  are 
specified  in  the  1989  Edition  and  earlier 
editions  and  addenda  of  Appendix  III  of 
Section  XI.  Appendix  VIII  was  added  in 
the  1989  Addenda  of  Section  XI,  and 
Section  XI  would  require  that  the  UT 
examination  criteria  for  piping  welds  in 
Appendix  VIII  supercede  the 
examination  criteria  in  Appendix  III. 
Although  Appendix  VIII  addresses 
qualification  of  personnel,  procedures. 
and  equipment  used  to  conduct  UT 
examinations  of  dissimilar  metal  piping 
welds.  Appendix  VIII  (unlike  Appendix 
III)  does  not  address  UT  examination 
coverage  criteria  for  dissimilar  metal 
piping  welds. 

The  commenters  agreed  that 
§§50.55a(b)(2){xv)(A),  (A)(1)  and  (A)(2) 
should  be  revised  to  provide  UT 
examination  coverage  criteria  for 
dissimilar  metal  piping  welds.  However, 
the  commenters  did  not  agree  with  the 
examination  coverage  criteria  in 


§  50.55a{b)(2)(xv)(A){2)  of  the  proposed 
rule  requiring  that  dissimilar  metal 
welds  be  examined  from  the  austenitic 
side  of  the  weld  when  examination  from 
both  sides  is  not  possible.  The 
commenters  stated  that 
§50.'55a(b)(2)(xv)(A)(2)  should  be 
revised  to  allow  coverage  from  either 
the  austenitic  or  ferritic  side  of  the  weld 
when  UT  examination  from  both  sides 
is  not  possible  because  the  composition 
of  the  base  material  is  of  minor 
consequence  when  compared  to  the 
effects  of  the  austenitic  weld  material. 
Furthermore,  the  commenters  argued 
that  the  examination  should  be 
conducted  from  the  side  of  the  weld  that 
is  most  accessible. 

The  NRC  does  not  agree  that  the 
composition  of  the  base  material  is  of 
minor  consequence  when  compared  to 
the  effects  of  austenitic  weld  material. 
There  is  a  higher  probability  and 
reliability  of  identifying  flaws  in 
dissimilar  metal  welds  when  using  a  UT 
procedure  qualified  to  perform 
examinations  from  the  austenitic  side 
than  when  using  a  UT  procedure 
qualified  to  perform  examinations  bom 
the  ferritic  side.  Therefore,  coverage 
from  the  austenitic  side  of  the  weld  is 
preferred  when  UT  examination  from 
both  sides  is  not  possible. 

Sections  50.55a(b)(2)(xv)(A)  and 
(A)(1)  in  the  proposed  rule  are  adopted 
without  change.  Section 
-50.55a(b)(2)(xv)(A)(2)  is  revised  to 
clarify  that  dissimilar  metal  weld 
qualifications  must  be  demonstrated 
from  the  austenitic  side  of  the  weld,  and 
that  the  examination  itom  the  austenitic 
side  of  the  weld  may  be  used  to  perform 
examinations  from  either  side  of  the 
weld. 

2.3.2  Reactor  Vessel  Single  Side 
Examinations 

The  proposed  rule  woiUd  remove  the 
existing  §  50.55a(b)(2)(xv){G){4)  because 
the  examination  criteria  are  redimdant 
with  the  examination  criteria  contained 
in  §  50.55a(b)(2)(xv)(G)(d)  and,  therefore 
unnecessary.  Both 

§§50.55a(b)(2)(xv)(G)(3)  and  (4)  allow 
credit  for  the  full  volume  when  the 
examination  volume  is  covered  from  a 
perpendicular  and  parallel  direction. 
There  were  no  public  comments  on  the 
proposed  revision;  therefore, 
§50.55a(b){2)(xv){G)(4)  is  removed. 

2.3.3  Qualification  Test  Samples 

The  revision  to 
§  50.55a(b)(2)(xv)(K)(I)(i)  in  the 
proposed  rule  would  resolve  a 
discrepancy  between  the  existing 
§§  50.55a(b)(2){xv)(K)(l)(i-)  and 
50.55a(b)(2)(xv)(K)(4).  Currently, 
§  50.55a(b)(2)(xv)(K)(l)(i)  states  that 
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flaws  which  are  perpendicular  to  the 
weld  are  not  requfred  to  be  included  in 
the  qualification  test  sample.  This 
requirement  conflicts  with  a  provision 
in  §  50.55a(b)(2){xv)(K)(4),  which  states 
that  test  samples  must  contain  flaws 
that  are  perpendicular  to  the  weld  in  the 
inner  15  percent  of  the  weld,  but  that 
these  same  flaws  are  not  required  to  be 
located  in  the  outer  85  percent  of  the 
weld.  There  were  no  public  comments 
on  the  proposed  revision;  therefore,  the 
revision  to  §50.55a(b)(2)(xv)(K)(J)(i)  is 
adopted  without  change. 

2.3.4    Implementation  of  Appendix 
Vm  to  Section  XI 

Section  50.55a(b)(2){xv){M)  in  the 
proposed  rule  would  clarify  that  only 
those  provisions  in  Supplement  12  to 
Appendix  VIU  that  relate  to  the 
coordinated  implementation  of 
Supplement  3  to  Supplement  2 
performance  demonstrations  must  be 
implemented.  Supplement  12  provides 
coordinated  implementation  provisions 
for  the  performance  demonstrations  in 
Supplements  2,  3, 10,  and  11  of 
Appendix  VIII;  however,  with  the 
exception  of  the  coordinated 
implementation  of  Supplement  3  to 
Supplement  2  performance 
demonstration,  the  other  coordinated 
implementation  provisions  in 
Supplement  12  are  incomplete. 
Supplement  12  does  not  provide 
provisions  for  implementing  single-side 
examinations  as  part  of  the  coordinating 
process,  or  provide  provisions  for  the 
coordinated  implementation  of 
Supplement  2  or  Supplement  11 
performance  demonstrations  to 
Supplements  3  and  10.  There  were  no 
public  comments  on  the  proposed 
§  50.55a(b)(2)(xv)(M);  therefore, 
§  50.55a(b)(2)(xv)(M)  is  adopted  vdthout 
change. 

Section  50.55a(g)(6)(ii)(C)(I)  in  the 
proposed  rule  would  clarify  that 
Appendix  Vm  to  Section  XI,  1995 
Edition  with  the  1996  Addenda,  as  well 
as  its  supplements,  are  mandatory  and 
must  be  implemented.  Although  the 
final  rule  that  implemented  Appendix 
vm  (64  FR  51370;  September  22, 1999) 
requires  a  phased  implementation  of 
Appendix  VIII  over  a  3-year  period,  the 
final  rule  addressed  the  implementation 
of  the  Appendix  VIII  supplements  only 
and  failed  to  mention  the 
implementation  of  Appendix  VIII  itself. 
The  failure  to  address  the 
implementation  of  Appendix  VIII  was 
an  oversight.  Section 
50.55a(g)(6)(ii)(C)(l)  in  the  proposed 
rule  would  also  eliminate  Supplements 
12  and  13  of  Appendix  VIII  from  the 
implementation  schedule  that  is 
currently  in  §  50.55a(g)(6)(ii)(C)(l). 


Supplements  12  and  13  coordinate  the 
implementation  of  selected  aspects  of 
Supplements  2,  3,  4,  5,  6,  7. 10.  and  11 
of  Appendix  VIII.  Since  the 
implementation  schedule  for 
Supplements  2,  3,  4,  5,  6,  7, 10,  and  11 
of  Appendix  VIH  is  addressed  in 
§50.55a(g)(6)(ii)(C)(l),  the  imposition  of 
a  mandatory  implementation  date  for 
Supplements  12  and  13  is  redundant. 
There  were  no  public  comments  on 
either  of  the  proposed  revisions; 
therefore,  the  revisions  to 
§  50.55a(g)(6)(ii)(C)(2)  are  adopted 
without  change. 

Section  50.55a(g)(6)(ii)(C)(2)  in  the 
proposed  rule  would  clarify  that  the 
requirements  of  Appendix  Vm  and  the 
supplements  to  Appendix  VIII  to 
Section  XI.  of  the  1995  Edition  with  the 
1996  Addenda  are  mandatory  when 
implementing  the  1989  Edition  and 
earlier  editions  and  addenda  of  IWA- 
2232  of  Section  XI.  Paragraph  IWA- 
2232  provides  rules  for  conducting  UT 
examinations.  Appendix  Vm  was 
introduced  into  Section  XI  in  the  1989 
Addenda.  Before  that  time.  Appendix 
VIII  did  not  exist  in  Section  XI. 
Therefore,  the  1989  Edition  and  earlier 
editions  and  addenda  of  IWA-2232  do 
not  reference  Appendix  VIII.  It  is  not 
clear  to  some  licensees  that  they  are 
required  to  perform  UT  examinations 
using  personnel,  procedures,  and 
equipment  qualified  in  accordance  with 
Appendbc  VIII.  The  NRC  believes  that 
the  final  rule  dated  September  22, 1999 
(64  FR  51370),  by  imposing  an 
expedited  implementation  of  the 
supplements  to  Appendix  VIII  to 
Section  XI,  1995  Edition  with  the  1996 
Addenda,  makes  it  clear  that  all 
licensees  are  required  to  implement  the 
provisions  of  Appendix  VIII,  including 
those  licensees  implementing  the  1989 
Edition  or  earlier  editions  and  addenda 
of  IWA-2232. 

A  commenter  pointed  out  that 
§50.55a(g)(6)(ii)(C)(2)  in  the  proposed 
rule  is  inconsistent  with  the  statement 
of  considerations  for  the  proposed  rule. 
Tlje  NRC  agrees.  The  purpose  of 
§  50.55a(g)(6)(ii)(C)(2)  in  the  proposed 
rule  was  to  clarify  the  relationship 
between  the  1989  Edition  and  earlier 
editions  and  addenda  of  IWA-2232  of 
Section  XI,  and  Appendix  VIII  of 
Section  XI.  However,  in  making  this 
clarification,  the  NRC  inadvertently 
worded  §  50.55a(g)(6)(ii)(C)(2)  such  that 
licensees  would  be  required  to  update 
their  Appendix  VIII  program  to  the 
latest  edition  and  addenda  of  Section  XI 
incorporated  by  reference  in 
§  50.55a(b)(2)  following  every  update.  It 
was  not  the  intent  of  the  NRC  to  revise 
the  existing  120-month  inspection 
interval  update  requirement.  Therefore, 


§50.55a(g)(6)(ii)(C)(2)  is  revised  to 
clarify  that  licensees  implementing  the 
1989  Edition  and  earlier  editions  and 
addenda  of  IWA-2232  of  Section  XI 
must  implement  the  1995  Edition  with 
the  1996  Addenda  of  Appendix  VIII  of 
Section  XI. 

2.4    ASME  OM  Code 

The  final  rule  revises  §  50.55a(b)(3)  to 
incorporate  by  reference  the  1997 
Addenda,  1998  Edition.  1999  Addenda, 
and  2000  Addenda  of  the  ASME  OM 
Code,  and  extends  the  applicability  of 
the  existing  regulations  in 
§§  50.55a(b)(3)(ii).  50.55a(b)(3)(iii). 
50.55a(b)(3)(iv),  and  50.55a(b)(3)(v)  to 
the  1997  Addenda.  1998  Edition.  1999 
Addenda,  and  the  2000  Addenda  of  the 
ASME  OM  Code.  Subsections  of  the 
ASME  OM  Code  were  renumbered  in 
the  1998  Edition;  therefore. 
§§50.55a(b)(3)(ii).  50.55a(b){3)(iii).  and 
50.55a(b)(3)(iv)  are  revised  and 
§50.55a(b)(3)(iv)(D)  is  added  to  account 
for  the  renumbering. 

Although  the  technical  requirements 
in  §50.55a(b)(3)(ii)  were  not  revised  in 
the  proposed  rule,  several  commenters 
stated  that  the  reference  to  motor- 
operated  valve  (MOV)  stroke-time 
testing  in  the  existing  §  50.55a(b)(3)(ii) 
is  confusing  because  there  are  other 
MOV  test  requirements  in  the  ASME 
OM  Code  (such  as  position  indication 
and  seat  leakage  testing)  that  are 
applicable  in  addition  to  stroke-time 
testing.  The  commenters  suggested  that 
a  licensee  might  incorrectly  interpret 
§  50.55a(b)(3)(ii)  as  requiring  that  only 
MOV  stroke-time  testing  be  performed 
in  accordance  with  the  OM  Code.  The 
NRC  believes  the  current  regulation 
clearly  states  that  licensees  must  meet 
all  of  the  ASME  Code  provisions  for 
testing  MOVs.  The  NRC  is  not  aware  of 
any  misunderstanding  among  licensees 
regarding  the  intent  of  the  regulatory 
requirement  for  MOVs.  However,  to 
avoid  any  potential  confusion  in  the 
future,  §  50.55a(b)(3)(ii)  is  revised  to 
clarify  that  licensees  must  comply  with 
the  provisions  of  the  ASME  OM  ISTC 
Code  for  testing  MOVs. 

Section  50.55a(b)(3)(vi)  in  the 
proposed  rule  would  require  an  exercise 
interval  of  2  years  for  manual  valves 
within  the  scope  of  the  ASME  OM  Code 
rather  than  the  exercise  interval  of  5 
years  specified  in  the  1999  Addenda 
and  the  2000  Addenda  of  the  ASME  OM 
Code.  The  1998  Edition  of  the  ASME 
OM  Code  specified  an  exercise  interval 
of  3  months  for  manual  valves  within 
the  scope  of  the  Code.  The  1999 
Addenda  to  the  ASME  OM  Code  revised 
ISTC-3540  to  extend  the  exercise 
frequency  for  manual  valves  to  5  years. 
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A  number  of  commenters  stated  that 
§  50.55a(bT(3)(vi)  in  the  proposed  rule 
should  be  withdrawn  because  sufficient 
justification  exists  to  allow  the 
extension  of  the  exercise  interval  for 
manual  valves  to  5  years.  The 
justification  for  the  5-year  frequency  is 
the  simplicity  of  manual  valves  (limited 
number  of  failure  causes)  and  that  the 
ASME  OM  Code  allows  other  valves 
(safety  and  relief  valves)  to  be  tested  on 
a  5-year  or  longer  fiw^uencies. 

The  NRC  does  not  agree  that  there  is 
sufficient  justification  to  extend  the 
exercise  interval  for  manual  valves  to  5 
years.  The  NRC  review  of  hcensee  1ST 
programs  indicate  that  manual  valves 
are  exercised  every  3  months  except  in 
instances  where  it  is  impractical  to 
operate  valves  during  unit  operation. 
Valves  are  then  exercised  when  the  unit 
is  in  a  cold  shutdown  condition,  and  the 
exercise  frequency  cannot  exceed  2 
years.  Therefore,  a  2-year  interval  for 
exercising  manual  valves  is  justified 
because  the  available  manual  valve 
exercise  data  supports  the  2-year 
interval.  The  NRC  has  approved  longer 
test  intervals  for  other  types  of  valves  in 
the  ASME  OM  Code  but  the  longer  test 
intervals  include  additional  means  to 
determine  component  degradation.  For 
example,  although  the  ASME  OM  Code 
test  strategy  for  Class  2  and  3  relief 
valves  has  a  testing  interval  of  10  years. 
Class  2  and  3  relief  valves  are  subject  to 
grouping  and  sample  expansion  if  there 
is  a  test  failure.  Manual  valves  that  are 
required  to  be  exercised  are  not  subject 
to  grouping  and  sample  expansion. 
Furthermore,  obstruction  from  silting  or 
blockage,  or  corrosion  of  valve  internals 
are  possible  failure  modes  for  safety- 
related  manual  valves  that  are  not 
applicable  to  other  types  of  valves  with 
longer  test  intervals.  Exercising  manual 
valves  minimizes  both  of  these  failure 
modes  and  also  allows  for  more 
immediate  detection  if  an  obstruction  or 
corrosion  induced  failiue  occurs. 
Section  50.55a(b){3)(vi)  is  revised  to 
clarify  that  the  interval  for  exercising 
manual  valves  may  not  exceed  2  years 
when  using  the  1999  Addenda  and  2000 
Addenda  of  ISTC-3540.  Licensees  are 
not  prohibited  from  exercising  manual 
valves  more  frequently  than  every  2 
years.  { 

3.  Section-by-Section  Analysis  of 
Substantive  Changes 

Paragraph  (b)(1).  This  paragraph 
incorporates  by  reference  the  1997 
Addenda.  1998  Edition,  1999  Addenda, 
and  2000  Addenda  of  Section  III, 
Division  1.  of  the  ASME  BPV  Code.  New 
applicants  for  a  nuclear  power  plant 
submitting  an  application  for  a 
construction  permit  under  10  CFR  50  or 


design  certification  under  10  CFR  52  are 
required  to  use  the  1998  Edition  up  to 
and  including  the  2000  Addenda  for  the 
design  and  construction  of  the  reactor 
coolant  pressiu-e  boundary  and  Quality 
Group  B  and  C  components. 

Paragmph  (b)(l)(ii).  This  paragraph 
extends  the  appUcability  of  the  existing 
regulation  on  weld  leg  dimension 
requirements  to  the  1997  Addenda, 
1998  Edition,  1999  Addenda,  and  2000 
Addenda  of  Section  III  of  the  ASME 
BPV  Code.  Applicants  and  licensees 
using  these  Edition  and  Addenda  are 
not  allowed  to  apply  paragraph  NB- 
3683.4(c)(1).  Footnote  11  to  Figure  NC- 
3673.2(b)-l.  and  Figure  ND-3673.2{b)- 
1. 

Pamgmph  (b)(l)(iii).  This  paragraph 
extends  the  applicability  of  the  existing 
regulation  on  seismic  design 
requirements  to  the  1997  Addenda. 
1998  Edition.  1999  Addenda,  and  2000 
Addenda  of  Section  III  of  the  ASME 
BPV  Code.  Applicants  and  licensees 
using  these  edition  and  addenda  are  not 
allowed  to  use  Articles  NB-3200.  NB- 
3600.  NC-3600.  and  ND-3600. 

Paragraph  (b)(l)(v).  This  paragraph 
extends  the  applicability  of  the  existing 
regulation  on  independence  of 
inspection  requirements  to  the  1997 
Addenda,  1998  Edition,  1999  Addenda, 
and  2000  Addenda  of  Section  III  of  the 
ASME  BPV  Code.  Applicants  and 
licensees  using  these  edition  and 
addenda  are  not  allowed  to  apply  Sub- 
subparagraph  NCA-4 134. 10(a). 

Paragraph  (b)(2).  This  paragraph 
incorporates  by  reference  the  1997 
Addenda.  1998  Edition,  1999  Addenda, 
and  2000  Addenda  of  Section  XI. 
Division  1,  of  the  ASME  BPV  Code. 
Licensees  of  nuclear  power  plants  are 
required  to  use  the  1998  Edition  up  to 
and  including  the  2000  Addenda  when 
updating  their  ISI  programs  in  their 
subsequent  120-month  interval  under 
§50.55a(g)(4)(ii). 

Pamgmph  (b)(2)(vi).  This  paragraph 
clarifies  that  either  the  1992  Edition 
with  the  1992  Addenda  or  the  1995 
Edition  with  the  1996  Addenda  of 
Subsection  IWE  and  Subsection  IWL  as 
modified  and  supplemented  by  the 
requirements  in  §  50.55a{b)(2)(viii)  and 
§  50.55a(b)(2)(ix)  must  be  used  when 
implementing  the  initial  120-month 
inspection  interval  for  the  containment 
inservice  inspection  requirements. 
Successive  120-month  interval  updates 
must  be  implemented  in  accordance 
with  §  50.55a(g)(4)(ii). 

Pamgmph  (b)(2)(viii).  This  paragraph 
extends  the  applicability  of  the  existing 
regulation  in  paragraph  (b)(2)(viii)(E)  on 
concrete  containment  examination 
requirements  to  the  1998  Edition,  1999 
Addenda,  and  2000  Addenda  of  IWL, 


and  clarifies  that  the  new  modification 
in  paragraph  (b)(2)(viii)(F)  applies  only 
to  the  1998  Edition,  1999  Addenda,  and 
2000  Addenda  of  IWL. 

Pamgmph  (b)(2)(viii)(F).  This 
paragraph  requires  that  personnel  who 
perform  visual  inspections  of 
containment  siufaces  and  tendon 
anchorage  hardware,  wires,  or  strands 
be  qualified  in  accordance  with  IWA- 
2300  in  place  of  the  "owner-defined" 
personnel  qualification  provision  in  the 

1998  Edition.  1999  Addenda,  and  2000 
Addenda  of  IWL-2310(d). 

Pamgmph  (b)(2)(ix).  This  paragraph 
clarifies  that  the  existing  modifications 
in  paragraphs  (b)(2)(ix)(A)  through  (E)  of 
this  section  on  examination  of  metal 
containments  and  liners  of  Class  CC 
components  apply  to  the  1992  Edition 
with  the  1992  Addenda  or  the  1995 
Edition  with  the  1996  Addenda  of  IWE. 
It  also  extends  the  applicability  of  the 
regulations  in  paragraphs  {b)(2)(ix)(A) 
and  (b)(2)(ix)(B)  to  the  1998  Edition. 

1999  Addenda,  and  2000  Addenda  of 
IWE.  and  clarifies  that  the  new 
modifications  in  paragraphs  (b)(2)(ix)(F) 
through  (I)  apply  only  to  the  1998 
Edition,  1999  Addenda,  and  2000 
Addenda  of  IWE. 

Pamgmph  (b)(2)(ix)(F).  This 
paragraph  requires  that  VT-1  and  VT- 
3  examinations  of  containment  surfaces 
be  conducted  in  accordance  with  IWA- 
2200.  and  that  personnel  who  perform 
visual  inspections  of  contaiimient 
surfaces  be  qualified  in  accordance  with 
IWA-2300  in  place  of  the  "owner- 
defined"  examination  and  personnel 
-  qualification  provisions  in  the  1998 
Edition.  1999  Addenda,  and  2000 
Addenda  of  IWE. 

Pamgmph  (b)(2)(ix)(G).  This 
paragraph  requires  that  the  VT-3 
examination  method  be  used  to  conduct 
the  examinations  in  Items  El.  12  and 
El. 20  in  the  1998  Edition.  1999 
Addenda,  and  2000  Addenda  of  Table 
IWE-2500-1  in  place  of  the  "owner- 
defined"  general  visual  examination 
provisions;  the  VT-1  examination 
method  be  used  to  conduct  the 
examination  in  Item  E4.11  of  Table 
IWE-2500-1  in  place  of  "owner- 
defined"  detailed  visual  examinations; 
and  an  examination  of  the  pressure- 
retaining  bolted  connections  in  Item 
El. 11  of  Table  IWE-2500-1  usmg  the 
VT-3  examination  method  must  be 
conducted  once  each  interval. 
Pamgmph  (b)(2)(ix)(H).  This 
paragraph  supplements  the  examination 
requirements  for  containment  bolted 
connections  that  are  in  Item  El.  11  of  the 
1998  Edition,  1999  Addenda,  and  2000 
Addenda  of  Table  IWE-.2500-1. 
Containment  bolted  connections  that  are 
disassembled  during  the  scheduled 
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performance  of  the  examinations  in  Item 
El.  11  of  Table  IWE-2500-1  must  be 
examined  using  the  VT-3  examination 
method.  Flaws  or  degradation  identified 
diuing  the  performance  of  a  VT-3 
examination  must  be  examined  in 
accordance  with  the  VT-1  examination 
method.  The  criteria  in  the  material 
specification  or  IWB-3517.1  must  be 
used  to  evaluate  containment  bolting 
flaws  or  degradation.  As  an  alternative 
to  performing  VT-3  examinations  of 
containment  bolted  connections  that  are 
disassembled  during  the  scheduled 
performance  of  Item  El.l  1,  VT-3 
examinations  of  containment  bolted 
connections  may  be  conducted 
whenever  containment  bolted 
connections  are  disassembled  for  any 
reason. 

Pamgmph  (b)(2)(ix)(I).  This  paragraph 
requires  that  the  UT  examination 
acceptance  standard  specified  in  the 
1997  Addenda.  1998  Edition,  1999 
Addenda,  and  2000  Addenda  of  IWE- 
3511.3  for  Class  MC  pressure-retaining 
components  also  apply  to  metallic  liners 
of  Class  CC  pressure-retaining 
components. 

Pamgmph  (b)(2)(xi).  This  paragraph 
extends  the  applicability  of  die  existing 
regulation  on  the  use  of  IWB-1220  to 
the  1997  Addenda,  1998  Edition,  1999 
Addenda,  and  2000  Addenda  of  Section 
XI  of  the  ASME  BPV  Code.  Licensees 
using  editions  and  addenda  later  than 
the  1989  Addenda  of  Section  XI  are 
prohibited  from  exempting  components 
frt)m  volumetric  and  surface 
examination  as  allowed  by  IWB-1220. 

Pamgmph  (b)(2)(xii).  This  paragraph 
prohibits  the  use  of  the  irradiated 
material  underwater  weld  provisions  in 
die  1997  Addenda,  1998  Edition,  1999 
Addenda,  and  2000  Addenda  of  IWA- 
4660.  Licensees  must  obtain  NRC 
authorization  in  accordance  with 
§  50.55a(a)(3)  of  the  method  used  to 
weld  irradiated  material  underwater. 

Pamgmph  (b)(2)(xiv).  This  paragraph 
allows  8  hours  of  aimual  practice  as 
described  in  VII-4240  of  Supplement 
Vn  of  Section  XT,  1999  Addenda  and 
2000  Addenda,  to  be  performed  in  place 
of  the  existing  hands-on  training 
requirement  in  paragraph  (b)(2)(xiv), 
provided  that  the  supplemental  practice 
is  performed  on  material  or  welds  that 
contain  cracks,  or  by  analyzing 
prerecorded  data  frtim  material  or  welds 
that  contain  cracks.  In  either  case, 
training  must  be  completed  no  earlier 
than  6  months  prior  to  performing 
ultrasonic  examinations  at  a  licensee's 
fecility. 

Pamgmph  (b)(2)(xv).  This  paragraph 
extends  the  applicability  of  the  existing 
regulations  on  Appendix  VIII  specimen 
set  and  qualification  requirements  to  the 


1997  Addenda,  1998  Edition.  1999 
Addenda,  and  2000  Addenda  of  Section 
XI  of  the  ASME  BPV  Code.  Licensees 
choosing  to  use  these  modifications  are 
required  to  apply  all  the  modifications 
under  paragraph  (b)(2)(xv)  except  for 
those  in  (b)(2)(xv)(F)  which  are  optional. 

Pamgmphs  (b)(2)(xv)(A),  (A)(1),  and 
(A)(2).  These  paragraphs  update  the  UT 
examination  coverage  criteria  to  include 
examination  coverage  criteria  for 
dissimilar  metal  piping  welds  when 
using  personnel,  procedures  and 
equipment  that  are  qualified  in 
accordance  with  Supplement  10  of 
Appendix  VII  to  Section  XI.  Dissimilar 
metal  welds  must  be  examined  axially 
and  circiunferentially.  Where 
examination  from  both  sides  is  not 
possible  on  dissimilar  metal  welds,  full 
coverage  credit  frtim  a  single  side  may 
be  claimed  only  after  completing  a 
successful  single-sided  Appendix  Vm 
demonstration  using  flaws  on  the 
opposite  side  of  the  weld.  Dissimilar 
metal  weld  qualifications  must  be 
demonstrated  from  the  austenitic  side  of 
the  weld  and  may  be  used  to  perform 
examinations  from  either  side  of  the 
weld. 

Pamgmph  (b)(2)(xv)(G)(4).  Paragraph 
(b)(2)(xv)(G)('4)  is  removed.  This 
requirement  is  redundant  given  the 
requirement  in  paragraph 
(b)(2)(xv)(G)(d)  and  is  imnecessary.  As  a 
result,  this  revision  involves  no 
substantive  change. 

Pamgmph  (b)(2)(xv)(K)(l)(i).  This 
paragraph  clarifies  that  flaws 
perpendicular  to  the  weld  located  in  the 
outer  eighty-five  (85)  percent  of  the 
weld  are  not  required  to  be  included  in 
the  qualification  test  sample.  The 
revision  neither  increases  nor  decreases 
current  requirements,  but  clarifies 
conflicting  requirements  that  currently 
exist. 

Pamgmph  (b)(2)(xv)(M).  This 
paragraph  clarifies  that  only  the 
provisions  in  Supplement  12  to 
Appendix  VIII  that  are  related  to  the 
coordinated  implementation  of 
Supplement  3  to  Supplement  2 
performance  demonstrations  are 
required  to  be'implemented. 

Pamgmph  (b)(2)(xvii).  This  paragraph 
extends  the  applicability  of  the  existing 
regulation  on  reconciliation  of  quality 
requirements  to  the  1997  Addenda, 

1998  Edition,  1999  Addenda,  and  2000 
Addenda  of  Section  XI  of  the  ASME 
BPV  Code.  Licensees  using  IWA-4200 
of  this  edition  and  these  addenda  are 
required  to  procure  replacement  and 
repair  items  imder  its  approved  quality 
assurance  program  required  by 
Appendix  B  of  10  CFR  50.  The 
limitation  does  not  permit  licensees  to 
use  IWA-4200  to  procure  repair  and 


replacement  items  to  be  used  in  ASME 
Code  safety-related  applications  that  are 
manufactured  under  a  non-nuclear  code 
or  non-nuclear  standard  without  an 
approved  quality  assurance  program. 

Paragrap/j  (b)(2)(xviii)(A).  This 
paragraph  requires  that  Level  I  and  n 
NDE  personnel  be  recertified  on  a  3-year 
interval  in  lieu  of  the  5-year  interval 
specified  in  IWA-2314. 

Pamgmph  (b)(2)(xviii)(B).  This 
paragraph  requires  that  IWA-2316  may 
only  be  used  to  qualify  personnel  that 
observe  for  leakage  during  system 
leakage  and  hydrostatic  tests  conducted 
in  accordance  with  IWA-5211(a)  and 
(b). 

Pamgmph  (b)(2)(xviii)(C).  This 
paragraph  requires  that  when  qualifying 
VT-3  examination  personnel  in 
accordance  with  IWA-2317.  the 
proficiency  of  the  training  must  be 
demonstrated  by  administering  an 
initial  qualification  examination  and 
administering  subsequent  examinations 
on  a  3-year  interval. 

Pamgmph  (b)(2)(xix).  This  paragraph 
prohibits  the  use  of  the  provisions  in 
IWA-2240  and  IWA-4520(c)  which 
would  allow  alternative  examination 
methods,  a  combination  of  methods,  or 
newly  developed  techniques  to  be 
substituted  for  the  methods  specified  in 
the  Construction  Code  during  repair  and 
replacement  activities. 

Pamgmph  (b)(2)(xx).  This  paragraph 
supplements  the  1997  Addenda,  1998 
Edition,  1999  Addenda,  and  2000 
Addenda  of  IWA-5213(a)  to  require  a 
10-minute  hold  time  after  attaining  test 
pressure  for  Class  2  and  Class  3 
components  that  are  not  in  use  during 
normal  operating  conditions,  and  no 
hold  time  for  the  remaining  Class  2  and 
Class  3  components  provided  that 
system  has  been  in  operation  for  at  least 
4  hours  for  insulated  components  or  10 
minutes  for  uninsulated  components. 

Pamgmph  (b)(2)(xxi)(A).  This 
paragraph  requires  that  licensees 
perform  pressurizer  and  steam  generator 
nozzle  inside-radius  inspections  of 
Table  IWB-2500-1,  Examination 
Category  B-D,  Items  B3.40  and  B3.60 
(Inspection  Program  A)  and  Items 
B3.120  and  B3.140  (Inspection  Program 
B)  of  the  1998  Edition.  The  1999 
Addenda  and  the  2000  Addenda  of 
Section  XI  are  not  permitted  to  be  used. 
A  visual  examination  with  enhanced 
magnification  that  has  a  resolution 
sensitivity  to  detect  a  1-mil  width  wire 
or  crack,  using  the  allowable  flaw  length 
criteria  in  Table  IWB-3512-1,  may  be 
performed  in  place  of  a  UT  examination. 

Pamgmph  (b)(2)(xxi)(B).  This 
paragraph  requires  that  the  CRD  bolting 
examinations  of  Table  IWB-2500-1, 
Examination  Category  B-G-2,  Item 
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B7.80,  of  the  1995  Addenda  of  Section 
XI  be  retained  only  for  used  CRD  bolting 
in  ISI  programs  whe&  using  the  1997 
Addenda,  1998  Edition,  1999  Addenda, 
and  2000  Addenda  of  Section  XI. 

Pamgraph  (b)(2)(xxi)(C).  This 
paragraph  requires  that  the  attachment 
weld  single-side  volimietric 
examination  of  Table  IWB-2500-1, 
Examination  Category  B-K,  Item  BlO.lO. 
of  the  1995  Addenda  of  Section  XI  be 
retained  in  ISI  programs  when  using  the 
1997  Addenda.  1998  Edition,  1999 
Addenda,  and  2000  Addenda  of  Section 

XI. 

Paragraph  (b)(3).  This  paragraph 
incorporates  by  reference  the  1997 
Addenda,  1998  Edition,  1999  Addenda, 
and  2000  Addenda  of  the  ASME  OM 
Code.  Licensees  of  nuclear  power  plants 
are  required  to  use  the  1998  Edition  up 
to  and  including  the  2000  Addenda 
when  updating  their  inservice  testing 
programs  in  their  subsequent  120-month 
inspection  interval  under 
§  50.55a(f)(4)(ii). 

Paragraph  (b)(3)(ii).  This  paragraph 
extends  the  applicability  of  the  existing 
regulations  on  MOV  test  requirements  to 
the  1997  Addenda,  1998  Edition,  1999 
Addenda,  and  ?000  Addenda  of  the 
ASME  OM  Code.  Licensees  using  this 
edition  and  these  addenda  are  required 
to  establish  a  program  to  ensure  that 
MOVs  continue  to  be  capable  of 
performing  their  design  basis  safety 
functions.  This  paragraph  clarifies  that 
licensees  must  comply  with  the 
provisions  of  the  ASME  OM  ISTC  Code 
for  testing  MOVs,  and  reconciles  the 
different  subsection  and  paragraph 
numbers  of  the  ASME  OM  Code  that 
were  renumbered  in  the  1998  Edition 
and  subsequent  editions  and  addenda. 
Paragraph  (b)(3)(iU).  This  paragraph 
extends  the  applicability  of  the  existing 
regulation  that  permits  the  use  of  Code 
Case  OMN-1  in  place  of  stroke  time  test 
requirements  to  the  1997  Addenda, 
1998  Edition,  1999  Addenda,  and  2000 
Addenda  of  the  ASME  OM  Code,  and 
reconciles  those  subsections  of  the 
ASME  OM  Code  that  were  renumbered 
in  the  1998  Edition.  The  modification 
continues  to  allow,  as  a  volxmtary 
alternative,  the  use  of  Code  Case  OMN- 
1  in  place  of  the  stroke-time  testing 
requirements  of  paragraph  (b)(3)(ii) 
when  using  this  edition  and  these 
addenda. 

Paragraph  (b)(3)(iv).  This  paragraph 
extends  the  applicability  of  the  existing 
regulations  in  paragraphs  (b)(3)(iv)(A), 
(B),  and  (C)  on  check  valve  condition 
monitoring  requirements  to  the  1997 
Addenda,  1998  Edition,  1999  Addenda, 
and  2000  Addenda  of  the  ASME  OM 
Code.  There  are  no  substantive  changes 
in  the  requirements.  This  paragraph  also 


reconciles  the  different  subsection  and 
paragraph  numbers  of  the  ASME  OM 
Code  that  were  renimibered  in  the  1998 
Edition  and  subsequent  editions  and 
addenda. 

Paragraph  (b)(3)(iv)(D).  There  are  no 
substantive  changes  to  the  check  valve 
condition  monitoring  requirements  in 
ASME  OM  Code  in  this  paragraph.  This 
paragraph  reconciles  the  different 
subjection  and  paragraph  numbers  of 
that  were  renumbered  in  the  1998 
Edition  and  subsequent  editions  and 
addenda. 

Paragraph  (b)(3)(v).  This  paragraph 
extends  the  applicability  of  the  existing 
snubber  ISI  requirements  to  the  1997 
Addenda,  1998  Edition,  1999  Addenda, 
and  2000  Addenda  of  the  ASME  OM 
Code. 

Paragraph  (b)(3)(vi).  This  paragraph 
requires  that  manual  valves  within  the 
scope  of  the  ASME  OM  Code  be 
exercised  on  a  2-year  interval  rather 
than  the  5-year  interval  specified  in  the 
1999  Addenda  and  2000  Addenda  of  the 
ASME  OM  Code,  provided  that  adverse 
conditions  do  not  require  more  frequent 
testing.  Paragraph  ISTC-3540  of  the 
ASME  OM  Code  describes  adverse 
conditions  as  harsh  service 
environment,  lubricant  hardening, 
corrosive  or  sediment-laden  process 
fluid,  or  degraded  valve  components. 

Paragraph  (gJ(6)(ii)(B).  The  paragraph 
removes  the  contaiimient  examination 
requirements  in  §§50.55a{g)(6)(ii)(B)(I) 
through  (4)  because  the  implementation 
dates  have  expired  and  all  licensees 
have  completed  the  requirements  (or  a 
delay  has  been  approved  by  an 
exemption);  and  redesignates  the 
existing  §  50.55a(g)(6)(ii){B)(5)  as 
§  50.55a(g){6)(ii){B).  Licensees  do  not 
have  to  submit  to  the  NRC  staff  for 
approval  of  their  containment  inservice 
inspection  programs  which  were 
developed  to  satisfy  the  requirements  of 
Subsection  IWE  and  Subsection  IWL 
with  specified  modifications  and 
limitations.  The  program  elements  and 
the  required  documentation  must  be 
maintained  on  site  for  audit. 

Paragraph  (g)(6)(ii)(C)(l).J}ns 
paragraph  clarifies  that  Appendix  Vin  to 
Section  XI,  1995  Edition  with  the  1996 
Addenda,  as  well  as  its  supplements, 
must  be  implemented.  Supplements  12 
and  13  of  Appendix  VIII  are  eliminated 
from  the  implementation  schedule. 

Paragraph  (g)(6)(ii)(C)(2).  This 
paragraph  clarifies  the  requirements  of 
Appendix  Vni  and  the  supplements  to 
Appendix  Vni  to  Section  XI.  Licensees 
implementing  the  1989  Edition  and 
earlier  editions  and  addenda  of  IWA- 
22323  of  Section  XI  must  implement  the 
1995  Edition  with  the  1996  Addenda  of 
Appendix  VIII  of  Section  XI. 


4.  Generic  Aging  Lessons  Learned 
Report 

In  July  2001.  the  NRC  issued, 
"Generic  Aging  Lessons  Learned  (GALL) 
Report,"  NUREG-1801,  Volumes  1  and 
2,  for  use  by  applicants  in  preparing 
their  license  renewal  applications.  The 
GALL  report  evaluates  existing  generic 
programs,  docimients  the  basis  for 
determining  when  generic  existing 
programs  are  adequate  without  change, 
and  docimients  when  generic  existing 
programs  should  be  augmented  for 
license  renewal.  Section  XI,  Division  1, 
of  the  ASME  BPV  Code  is  one  of  the 
generic  existing  programs  in  the  GALL 
report  that  is  ev^uated  as  an  aging 
management  program  (AMP)  for  license 
renewal.  Subsections  IWB,  IWC,  IWD, 
IWF,  IWE.  and  IWL  of  the  1995  Edition 
up  to  and  including  the  1996  Addenda 
of  Section  XI  of  the  ASME  BPV  for  ISI 
were  evaluated  in  the  GALL  report  and 
the  conclusions  in  the  GALL  report  are 
valid  for  these  edition  and  addenda. 

In  the  GALL  report  Sections  XI.Ml, 
"ASME  Section  XI  Inservice  Inspection. 
Subsections  IWB,  IWC,  and  IWD." 
XI.Sl,  "ASME  Section  XI.  Subsection 
IWE."  XI.S2.  "ASME  Section  XI. 
Subsection  IWL."  and  XI.S3.  "ASME 
Section  XI,  Subsection  IWF,"  describe 
the  evaluation  and  technical  basis  for 
determining  the  adequacy  of 
Subsections  IWB,  IWC,  IWD.  IWE.  IWL. 
and  IWF,  respectively.  In  addition, 
many  other  AMPs  in  the  GALL  report 
rely  in  part,  but  to  a  lesser  degree,  on 
the  requirements  in  the  ASME  Code, 
Section  XI  (i.e..  XI.M3.  XI.M4.  XI.M5. 
XI.M6.  XI.M7,  XI.M8,  XI.M9,  XI.Ml  1. 
XI.M12.XI.M13.XI.M14.XI.M15, 
XI.M16.  XI.M18.  XI.M24.  XI.M25.  and 
XI.M32).  These  AMPs  were  evaluated 
for  10  specific  elements  with  such 
attributes  as  scope  of  program.     -^ 
preventive  actions,  parameters 
monitored/inspected,  detection  of  aging 
effects,  monitoring  and  trending, 
acceptance  criteria^^corrective  actions, 
confirmation  process,  administrative 
controls,  and  operating  experience.  If  an 
applicant  takes  credit  for  a  program  in 
GALL,  it  is  incumbent  on  the  applicant 
to  ensure  that  the  plant  program 
contains  all  the  elements  of  the 
referenced  GALL  program.  The  GALL 
report  contains  one  acceptable  way  to 
manage  aging  effects  for  license 
renewal.  An  applicant  may  propose 
alternatives  for  NRC  review  in  its  plant- 
specific  license  renewal  application. 

The  NRC  has  completed  an  evaluation 
of  Subsections  IWB,  IWC,  IWD,  IWE, 
IWF.  and  IWL  of  Section  XI  of  the 
ASME  BPV  Code  (1997  Addenda.  1998 
Edition.  1999  Addenda,  and  2000 
Addenda)  as  part  of  the  §  50.55a 
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amendment  process  to  ensiue  that  the 
conclusions  of  the  GALL  report  remain 
valid.  Although  some  of  the  revisions  in 
Section  XI  of  the  ASME  BPV  Code  relax 
the  provisions  of  the  1995  Edition  with 
the  1996  Addenda,  the  revisions  are 
acceptable  (except  as  discussed  below) 
and  the  conclusions  of  the  GALL  report 
remain  valid.  Accordingly,  an  applicant 
may  use  Subsections  IWB.  IWC.  IWD. 
IWE.  IWF.  and  IWL  of  Section  XI  of  the 
ASME  BPV  Code  (1997  Addenda.  1998 
Edition.  1999  Addenda,  and  2000 
Addenda)  as  acceptable  alternatives  to 
the  requirements  of  the  1995  Edition  up 
to  and  including  the  1996  Addenda  of 
the  ASME  Code,  Section  XI,  referenced 
in  the  GALL  AMPs  without  the  need  to 
submit  these  alternatives  for  NRC 
review  in  its  plant-specific  license 
renewal  application.  Similarly,  a 
licensee  approved  for  license  renewal 
that  relied  on  the  GALL  AMPs  may  use 
Subsections  IWB,  IWC,  IWD,  IWE,  IWF. 
and  IWL  of  Section  XI  of  the  ASME  BPV 
Code  (1997  Addenda,  1998  Edition, 
1999  Addenda,  and  2000  Addenda)  as 
acceptable  alternatives  to  the  AMPs 
described  in  the  GALL  report. 

Several  of  the  revisions  to  Subsections 
IWB,  IWE,  and  IWL  that  are  discussed 
in  the  preceding  Section  2,  Public 
Comments  on  Proposed  Rule;  and  Final 
Rule,  might  affect  the  validity  of  the 
conclusions  in  the  GALL  report  because 
provisions  in  the  1995  Edition  up  to  and 
including  the  1996  Addenda  that 


address  examination  requirements  and 
acceptance  standards  have  been  relaxed 
or  eliminated  in  the  1997  Addenda. 
1998  Edition,  1999  Addenda,  and  2000 
Addenda.  The  new  limitations  and 
modifications  in  §  50.55a(b)  require  that 
the  revised  provisions  be  supplemented 
with  additional  inspection  requirements 
as  a  condition  for  their  use.  The 
conclusions  of  the  GALL  report  remain 
valid  for  the  1997  Addenda,  1998 
Edition,  1999  Addenda,  and  2000 
Addenda  of  Section  XI  of  the  ASME 
BPV  Code  with  the  use  of  these  new 
limitations  and  modifications  as 
discussed  in  this  final  rulemaking. 
However,  it  should  be  noted  that  the 
NRC  is  imposing  these  limitations  and 
modifications  to  ensure  consistency  and 
an  acceptable  level  of  safety  in  the 
examination  requirements  and 
acceptance  standards,  and  not  solely  to 
validate  the  conclusions  in  the  GALL 
report. 

The  GALL  report  identified  areas  of 
the  1995  Edition  with  the  1996 
Addenda  of  Section  XI  of  the  ASME 
Code  that  require  augmentation  for 
license  renewal.  A  license  renewal 
applicant  may  either  augment  their 
AMPS  in  these  areas  as  described  in  the 
GALL  report,  or  propose  alternatives  for 
NRC  review  in  its  plant-specific  license 
renewal  application.  The  GALL  report's 
conclusions  with  respect  to 
augmentation  in  connection  with  a 
license  renewal  application  also  apply 


when  implementing  the  1998  Edition, 
1999  Addenda,  and  2000  Addenda  of 
Section  XI  of  the  ASME  Code. 

5.  Availability  of  Documents 

The  NRC  is  making  the  documents 
identified  below  available  to  interested 
persons  through  one  or  more  of  the 
following  methods  as  indicated. 

Public  Document  Room  (PDR).  The 
NRC  Public  Document  Room  is  located 
at  11555  Rockville  Pike,  Rockville, 
Maryland. 

Rulemaking  Website  (Web).  The 
NRC's  interactive  rulemaking  Website  is 
located  at  http://ruleforum.llnl.gov. 
These  documents  may  be  viewed  and 
downloaded  electronically  via  this 
Website. 

NRC's  Public  Electronic  Reading 
Room  (PERR).  The  NRC's  public 
electronic  reading  room  is  located  at 
http://www.nrc.gov/reading-rm/ 
adams.html. 

NRC  Staff  Contact.  Single  copies  of 
the  Federal  Register  Notice,  Regulatory 
Analysis,  Environmental  Assessment, 
and  Resolution  of  Public  Conmients  be 
obtained  from  Stephen  Tingen,  Division 
of  Engineering,  Office  of  Nuclear 
Reactor  Regulation,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001.  Alternatively,  you  may 
contact  Mr.  Tingen  at  (301)  415-1280,  or 
via  e-mail  at:  sgt@nrc.gov. 
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6.  Voluntary  Consensus  Standards 

The  National  Technology  Transfer 
and  Advancement  Act  of  1995,  Pub.  L. 
104-113,  requires  that  Federal  agencies 
use  technical  standards  that  are 
developed  or  adopted  by  volimtary 
consensus  standards  bodies  unless  the 
use  of  such  a  standard  is  inconsistent 
with  applicable  law  or  is  othervrise 
impractical.  In  this  final  rule,  the  NRC 
is  amending  its  regulations  to 
incorporate  by  reference  a  later  edition 
and  addenda  of  Sections  III  and  XI  of 
the  ASME  BPV  Code  and  the  ASME  OM 
Code,  for  construction,  ISI,  and  1ST  of 
nuclear  power  plant  components,  as 
identified  in  the  preceding  Section  2, 
Public  Comments  on  Proposed  Rtile; 
and  Final  Rule. 

A  number  of  commenters  stated  that 
the  NRC  approval  of  the  ASME  Code 
with  exceptions  {i.e.,  modifications  and 


limitations)  does  not  meet  the  spirit  of 
Pub.  L.  104-113.  The  NRC  disagrees 
because  although  Pub.  L.  104-113 
requires  Federal  agencies  to  use 
indtistry  consensus  standards  to  the 
extent  practical,  it  does  not  require 
Federal  agencies  to  endorse  a  standard 
in  its  entirety,  nor  does  it  forbid  Federal 
agencies  frtim  endorsing  industry 
consensus  standards  with  limitations  or 
modifications.  The  law  does  not 
prohibit  an  agency  frxim  generally 
adopting  a  voluntary  consensus 
standard  while  taking  exception  to 
specific  portions  of  the  standard  if  those 
provisions  are  deemed  to  be 
"inconsistent  with  applicable  law  or 
otherwise  impractical."  Furthermore, 
taking  specific  exceptions  furthers  the 
Congressional  intent  of  Federal  reliance 
on  voluntary  consensus  standards 
because  it  allows  the  adoption  of 


substantial  portions  of  consensus 
standards  without  the  need  to  reject  the 
standards  in  their  entirety  because  of 
limited  provisions  which  are  not 
acceptable  to  the  agency.  Moreover, 
there  is  no  legislative  history  suggesting 
that  Congress  intended  agencies  to  take 
an  "all  or  nothing"  approach  to 
endorsement  of  volimtary  consensus 
standards  imder  the  Act,  and  the  OMB 
guidance  implementing  Pub.  L.  104-113 
does  not  adckess  the  matter.  The 
discussion  in  the  statement  of 
considerations  of  the  limitations  and 
modifications  is  sufficient  to  satisfy  the 
requirements  of  Section  12(d)(3)  of  Pub. 
L.  104-113,  and  the  relevant 
requirements  of  OMB  Circular  A-119 
(1998).  In  light  of  these  factors,  the  NRC 
concludes  that  the  explanations  for  the 
modifications  and  limitations  to  the 
ASME  BPV  and  OM  Codes,  as  set  forth 
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in  the  statement  of  considerations  for 
this  final  rule,  satisfy  the  requirements 
of  Section  12(d)(3)  of  Pub.  L.  104-113, 
and  0MB  Circular  A-119. 

7.  Finding  of  No  Significant 
Environmental  Impact:  Availability 

The  Commission  has  determined 
under  the  National  Environmental 
Policy  Act  of  1969,  as  amended,  and  the 
Commission's  regulations  in  Subpart  A 
of  10  CFR  Part  51,  that  this  rule  is  not 
a  major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment,  and,  therefore,  an 
environmental  impact  statement  is  not 
required. 

This  rulemaking  will  not  significantly 
increase  the  probability  or  consequences 
of  accidents;  no  changes  are  being  made 
in  the  types  of  any  effluents  that  may  be 
released  off-site;  the  environmental 
assessment  for  this  rule  demonstrates 
that  there  is  a  small  decrease  in 
occupational  exposiue;  and  there  is  no 
significant  increase  in  public  radiation 
exposure.  Therefore,  there  are  no 
significant  radiological  impacts 
associated  with  the  action.  The 
rulemaking  does  not  involve  non- 
radiological  plant  effluents  and  has  no 
other  environmental  impact.  Therefore, 
no  significant  non-radiological  impacts 
are  associated  with  the  action. 

The  determination  for  this  rule  is  that 
there  will  be  no  significant  off-site 
impact  to  the  public  from  this  action. 
The  NRC  has  prepared  an 
enviromnental  assessment  on  this  final 
rule.  The  environmental  assessment  is 
available  as  indicated  in  Section  5, 
Availability  of  Documents,  imder  the 
Supplementary  Information  headine. 

The  NRC  requested  the  views  of  the 
States  on  the  environmental  assessment 
for  the  rule  and  did  not  receive  any 
comments  bom  the  States. 

8.  Paperwork  Reduction  Act  Statement 

This  final  rule  amends  information 
collection  requirements  that  are  subject 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.).  These 
requirements  were  approved  by  the 
Office  of  Management  and  Budget, 
approval  number  3150-0011. 

Because  the  rule  will  reduce  existing 
information  collection  requirements,  the 
public  biuden  for  these  information 
collections  is  expected  to  be  decreased 
by  14  hours  per  licensee.  This  reduction 
includes  the  time  required  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  information  collection. 
Send  comments  on  any  aspect  of  these 
information  collections,  including 
suggestions  for  further  reducing  the 


burden,  to  the  Records  Management 
Branch  (T-6  E6),  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555-0001 ,  or  by  Internet 
electronic  mail  to  infocollects@nrc.gov, 
and  to  the  Desk  Officer,  Office  of 
Information  and  Regulatory  Affairs, 
NEOB-10202  (3150-0011),  Office  of 
Management  and  Budget,  Washington. 
DC  20503. 

Public  Protection  Notification 

The  NRC  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  request  for  information  or  an 
information  collection  requirement 
unless  the  requesting  docvunent 
displays  a  ciuxently  valid  OMB  control 
number 

9.  Regulatory  Analysis 

The  NRC  has  prepared  a  regulatory 
analysis  on  this  final  rule.  The  analysis 
examines  the  costs  and  benefits  of  the 
action  considered  by  the  Commission. 
The  regulatory  analysis  is  available  as 
indicated  in  Section  5,  Availability  of 
Documents,  under  the  Supplementary 
Information  heading. 

One  commenter  stated  that  the 
regiilatory  analysis  for  the  proposed 
amendment  failed  to  address  the  values 
and  impacts  associated  with  a  number 
of  the  modifications  and  limitations  in 
the  proposed  rule.  The  NRC  notes  that 
the  piirpose  of  the  regulatory  analysis  is 
to  identify  any  significant  values  and 
impact  associated  with  updating  from 
the  1995  Edition  with  the  1996 
Addenda  to  the  1997  Addenda,  1998 
Edition,  1999  Addenda,  and  2000 
Addenda  of  the  ASME  Code.  Therefore, 
modifications  and  Ifanitations  that 
require  licensees  to  use  the  existing 
Code  provisions  in  the  1995  Edition 
with  the  1996  Addenda  of  the  ASME 
Code  are  not  addressed  in  the  regulatory 
analysis. 

10.  Regulatory  Flexibility  Certification 

In  accordance  with  the  Regulatory 
Flexibility  Act  of  1980.  5  U.S.C.  605(b), 
the  Commission  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  niunber  of  small 
entities.  This  final  rule  affects  only  the 
licensing  and  operation  of  nuclear 
power  plants,  llie  companies  that  own 
these  plants  do  not  fall  within  the  scope 
of  the  definition  of  "small  entities"  set 
forth  in  the  Regulatory  Flexibility  Act  or 
the  size  standards  established  by  the 
NRC  (10  CFR  2.810). 

11.  Backfit  Analysis 

The  NRC's  Backfit  Rule  in  10  CFR 
50.109  states  that  the  Commission  shall 
require  the  backfitting  of  a  facility  only 
when  it  finds  the  action  to  be  justified 


imder  specific  standards  stated  in  the 
rule.  Section  50.109(a)(1)  defines 
backfitting  as  the  modification  of  or 
addition  to  systems,  structiues, 
components,  or  design  of  a  facility;  or 
the  design  approval  or  manufacturing 
license  for  a  facility;  or  the  procedures 
or  organization  required  to  design, 
construct  or  operate  a  facility;  any  of 
which  may  result  from  a  new  or 
amended  provision  in  the  Commission 
rules  or  the  imposition  of  a  regulatory 
staff  position  interpreting  the 
Commission  rules  that  is  either  new  or 
diffierent  from  a  previously  applicable 
staff  position  after  issuance  of  the 
construction  permit  or  the  operating 
license  or  the  design  approval. 

Section  50.55a  requires  nuclear  power 
plant  licensees  to  construct  ASME 
Boiler  and  Pressure  Vessel  Code  (BPV 
Code)  Class  1,2,  and  3  components  in 
accordance  with  the  rules  provided  in 
Section  ffl.  Division  1,  of  the  ASME  BPV 
Code;  inspect  Class  1,  2,  3,  Class  MC, 
and  Class  CC  component^  in  accordance 
with  the  rules  provided  in  Section  XI, 
Division  1,  of  the  ASME  BPV  Code;  and 
test  Class  1,2,  and  3  pumps  and  valves 
in  accordance  with  the  rules  provided 
in  the  ASME  Code  for  Operation  and 
Maintenance  of  Nuclear  Power  Plants 
(OM  Code).  This  final  rule  incorporates 
by  reference  the  1997  Addenda,  1998 
Edition,  1999  Addenda,  and  2000 
Addenda  of  Section  IB,  Division  1.  of 
the  ASME  BPV  Code;  Section  XI, 
Division  1,  of  the  ASME  BPV  Code;  and 
the  ASME  OM  Code. 

Incorporation  by  reference  of  later 
editions  and  addoida  of  Section  m. 
Division  1,  of  the  ASME  BPV  Code  is 
prospective  in  nature.  The  later  editions 
and  addenda  do  not  affect  a  plant  that 
has  received  a  construction  permit  or  an 
operating  license  or  a  design  that  has 
been  approved,  because  the  edition  and 
addenda  to  be  used  in  constructing  a 
plant  are,  by  rule,  determined  on  the 
basis  of  the  date  of  the  construction 
permit,  and  are  not  changed  thereafter, 
except  voluntarily  by  the  licensee.  Thus, 
incorporation  by  reference  of  a  later 
edition  and  addenda  of  Section  m. 
Division  1 ,  does  not  constitute  a 
"backfittijig"  as  defined  in 
§  50.109(a)(1). 

Incorporation  by  reference  of  later 
editions  and  addenda  of  Section  XI, 
Division  1,  of  the  ASME  BPV  Code  and 
the  ASME  OM  Code  affect  the  ISI  and 
1ST  programs  of  operating  reactors. 
However,  the  Backfit  Rule  generally 
does  not  apply  to  incorporation  by 
reference  of  later  editions  and  addenda 
of  the  ASME  BPV  (Section  XI)  and  OM 
Codes  for  the  following  reasons — 

(1)  The  NRC's  longstanding  policy  has 
been  to  incorporate  later  versions  of  the 
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ASME  Codes  into  its  regulations.  This  is 
codified  in  §  50.55a  which  requires 
licensees  to  revise  their  ISI  and  1ST 
programs  every  120  months  to  the  latest 
edition  and  addenda  of  Section  XI  of  the 
ASME  BPV  Code  and  the  ASME  OM 
Code  incorporated  by  reference  into 
§  50.55a  that  is  in  effect  12  months  prior 
to  the  start  of  a  new  120-month  ISI  and 
1ST  interval.  Thus,  when  the  NRC 
endorses  a  later  version  of  the  Code,  it 
is  implementing  this  longstanding' 
policy  and  requirement. 

(2)  ASME  BPV  and  OM  Codes  are 
national  consensus  standards  developed 
by  participants  with  broad  and  varied 
interests,  in  which  all  interested  parties 
(including  the  NRC  and  utilities) 
participate.  This  consideration  is 
consistent  with  both  the  intent  and 
spirit  of  the  Backfit  Rule  (i.e.,  the  NRC 
provides  for  the  protection  of  the  public 
health  and  safety,  and  does  not 
unilaterally  Imposed  undue  biu'den  on 
applicants  or  licensees). 

Other  circumstances  where  the  NRC 
does  not  apply  the  Backfit  Rule  to  the 
endorsement  of  a  later  Code  are  as 
follows — 

(1)  When  the  NRC  takes  exception  to 
a  later  ASME  BPV  or  OM  Code 
provision,  but  merely  retains  the  current 
existing  requirement,  prohibits  the  use 
of  the  use  of  the  later  Code  provision, 

or  limits  the  use  of  the  later  Code 
provision,  the  Backfit  Rule  does  not 
apply  because  the  NRC  is  not  imposing 
new  requirements.  However,  the  NRC 
explains  any  such  exceptions  to  the 
Code  in  the  Statement  of  Considerations 
for  the  rule.  Sections 
50.55a(b)(2)(viii)(F),  (b)(2)(ix)(F). 
(b)(2)(ix)(G).  (b)(2)(ix)(H), 
(b)(2)(xviii)(A),  (B)  and  (C).  (b)(2)(xix), 
(b)(2)(xxi)(A)  and  (C)  in  this  final  rule 
either  retain  current  existing 
requirements,  prohibit  the  use  of  the 
later  Code  provision,  or  limit  the  use  of 
the  later  Code  provision. 

(2)  When  an  NRC  exception  relaxes  an 
existing  ASME  BPV  or  OM  Code 
provision  but  does  not  prohibit  a 
licensee  from  using  the  existing  Code 
provision.  Section  50.55a(b)(3)(vi)  in 
this  final  rule  relaxes  the  use  of  an 
existing  Code  provision  but  does  not 
prohibit  a  licensee  from  using  the 
existing  Code  provision. 

There  are  some  circumstances  where 
the  NRC  considers  it  appropriate  to  treat 
as  a  backfit  the  endorsement  of  a  later 
ASME  BPV  or  OM  Code— 

(1)  When  the  NRC  endorses  a  later 
provision  of  the  ASME  BPV  or  QM  Code 
that  takes  a  substantially  different 
direction  from  the  currently  existing 
requirements,  the  action  is  treated  as  a 
backfit.  An  example  was  the  NRC's 
initial  endorsement  of  Subsections  IWE 


and  IWL  of  Section  XI,  which  imposed 
contaiiunent  inspection  requirements  on 
operating  reactors  for  the  first  time.  The 
final  rule  dated  August  8, 1996  (61  FR 
41303),  incorporated  by  reference  in 
§  50.55a  the  1992  Edition  with  the  1992 
Addenda  of  IWE  and  IWL  of  Section  XI 
to  require  that  containments  be 
routinely  inspected  to  detect  defects 
that  could  compromise  a  contaiiunent's 
structural  integrity.  This  action 
expanded  the  scope  of  §  50.55a  to 
include  components  that  were  not 
considered  by  the  existing  regulations  to 
be  within  the  scope  of  ISI.  Since  those 
requirements  involved  a  substantially 
diffierent  direction,  they  were  treated  as 
backfits,  and  justified  in  accordance 
with  tile  standards  of  10  CFR  50.109. 
There  are  no  provisions  similar  to  this 
in  the  final  rule. 

(2)  When  die  NRC  requires 
implementation  of  later  ASME  BPV  or 
OM  Code  provision  on  an  expedited 
basis,  the  action  is  treated  as  a  backfit. 
This  applies  when  implementation  is 
required  sooner  than  it  would  be 
required  if  the  NRC  simply  endorsed  the 
Code  without  any  expedited  language. 
An  example  was  the  final  rule  dated 
September  22, 1999  (64  FR  51370). 
which  incorporated  by  reference  the 
1989  Addenda  through  the  1996 
Addenda  of  Section  ni  and  Section  XI 
of  the  ASME  BPV  Code,  and  the  1995 
Edition  with  the  1996  Addenda  of  the 
ASME  OM  Code.  The  final  rule 
expedited  the  implementation  of  the 
1995  Edition  with  the  1996  Addenda  of 
Appendix  VIE  of  Section  XI  of  the 
ASME  BPV  Code  for  qualification  of 
personnel  and  procedures  for 
performing  UT  examinations.  The 
expedited  implementation  of  Appendix 
Vin  was  considered  a  backfit  because 
licensees  were  required  to  implement 
the  new  requirements  in  Appendix  VIII 
prior  to  the  next  120-month  ISI  program 
inspection  interval  update.  Another 
example  was  the  final  rule  dated  August 
6, 1992  (57  FR  34666),  which 
incorporated  by  reference  in  §  SO.SSa 
the  1986  Addenda  through  the  1989 
Edition  of  Section  III  and  Section  XI  of 
the  ASME  BPV  Code.  The  final  rule 
added  a  requirement  to  expedite  the 
implementation  of  the  revised  reactor 
vessel  shell  weld  examinations  in  the 
1989  Edition  of  Section  XI.  Imposing 
these  examinations  was  considered  a 
backfit  because  licensees  were  required 
to  implement  the  examinations  prior  to 
the  next  120-month  ISI  program 
inspection  interval  update.  There  are  no 
provisions  similar  to  this  in  the  final 
rule. 

(3)  When  the  NRC  takes  an  exception 
to  a  ASME  BPV  or  OM  Code  provision 
and  imposes  a  requirement  that  is 


substantially  different  bom  the  current 
existing  requirement  as  well  as 
substantially  different  than  the  later 
Code. 

In  §§  50.55a(b)(2)(xv)(A),  (A)(1)  and 
(A)(2)  that  are  discussed  in  the 
preceding  Section  2.  Final  Rule  and 
Comments  on  Proposed  Rule,  the  NRC 
is  adopting  dissimilar  metal  piping  weld 
ultrasonic  (UT)  examination  coverage 
requirements.  The  NRC  concludes  mat 
the  addition  of  dissimilar  metal  piping 
weld  UT  examination  coverage 
requirements  to  the  regulation  is 
necessary  to  correct  the  omission  by  the 
ASME  BPV  Code  to  ensure  adequate 
protection  of  public  health  and  safety. 
This  backfit  falls  into  the  "adequate 
protection"  exception  under  10  CFR 
50.109(a)(4)(ii),  and  the  documented 
evaluation  required  by  10  CFR 
50.109(a)(6)  is  below.  Therefore,  a 
backfit  analysis  under  10  CFR 
50.109(a)(3)  is  not  required. 

Documented  Evaluation 

Dissimilar  metal  piping  weld 
examination  coverage  requirements, 
although  contained  in  the  1969  Edition, 
and  earlier  editions  and  addenda  of 
Appendix  m  of  Section  XI  of  the  ASME 
BPV  Code,  are  not  addressed  in  later 
editions  and  addenda  of  Section  XI. 
Appendix  VIII  was  added  in  the  1989 
Addenda  of  Section  XI,  and  the  UT 
examination  criteria  for  piping  welds  in 
Appendix  VIII  supercede  the 
examination  criteria  for  piping  welds  in 
Appendix  III.  Although  Appendix  Vm 
addresses  qualification  of  personnel, 
procedures,  and  equipment  used  to 
conduct  UT  examinations  of  dissimilar 
metal  piping  welds.  Appendix  Vin 
(unlike  Appendix  III)  does  not  define 
UT  examination  coverage  criteria  for 
dissimilar  metal  piping  welds. 
Therefore,  the  addition  of  dissimilar 
metal  piping  weld  examination  coverage 
requirements  to  the  regulation  is 
necessary  to  correct  the  omission  by  the 
ASME  BPV  Code. 

The  purpose  of  ISI  is  to  monitor  for 
degrading  conditions  and  ensure  that 
any  flaws  which  develop  during  service 
can  be  detected,  sized,  and  evaluated, 
and  that  components  with  unacceptable 
flaws  are  repaired  or  replaced  to 
adequately  maintain  the  integrity  of  the 
pressure  boundary.  Another  purpose  of 
ISI  is  to  identify  any  possible  generic- 
type  defects  that  were  imforeseen 
during  the  design  stage  so  that 
corrective  actions  can  be  taken  prior  to 
a  breach  of  the  pressiue  boimdary. 
Although  plants  have  generally  been 
designed  with  siiffident  margin  so  that 
important  components  will  not  crack  or 
undergo  excessive  degradation, 
uncertainties  in  the  definition  of 
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service-induced  loads  and  operating 
environments  may  have  led  to  a  less 
than  optimum  choice  of  materials,  and 
may  have  permitted  degradation 
mechanisms  to  progress  more  rapidly, 
or  allowed  different  mechanisms  to  be 
active  during  plant  operation,  than  were 
foreseen  in  the  design. 

Section  XI  defines  inspection  criteria 
for  ISI  and  indicates  allowable  flaw 
sizes  (with  margin)  based  on  fracture 
mechanics  for  various  locations  within 
reactor  coolant  pressure  boundary 
(RCPB)  components.  If  a  flaw  is  foimd 
that  exceeds  the  allowable  size,  (1)  the 
component  must  be  repaired,  or  (2)  a 
safety  analysis  must  be  conducted, 
using  fracture  mechanics,  to  show  that 
the  flaw  will  not  grow  to  an  extent  that 
could  impair  the  integrity  of  the 
component.  To  conduct  reliable  and 
credible  safety  evaluations  using 
fracture  mechanics,  information  from 
the  UT  examination  is  required 
regarding  the  flaw  size,  shape, 
orientation,  and  location  within  the 
component.  Consequently,  examination 
information  is  key  to  detecting  flaws 
and  assessing  the  continued  reliability 
and  safety  of  flawed  RCPB  components. 

Dissimilar  metal  welds  are  used  to 
connect  RCPB  components.  Operating 
history  shows  serious  degradation  of 
RCPB  dissimilar  metal  welds  have 
occurred  at  several  nuclear  power  plants 
in  the  United  States  and  at  one  foreign 
nuclear  power  plant.  The  NRC  believes 
that  additional  occiurences  are  possible. 
Therefore,  comprehensive  and 
technically  sound  UT  examination 
coverage  criteria  for  dissimilar  metal 
piping  welds  are  needed  to  ensuire  that 
each  facility  provides  adequate 
protection  to  the  health  and  safety  of  the 
public.  Sections  50.55a(b)(2)(xv)(A), 
(AJ(1)  and  (A)(2)  impose  requirements 
that  define  comprehensive  and 
technically  sound  UT  examination 
coverage  criteria  for  dissimilar  metal 
piping  welds  that  ensure  uniform 
examination  results  among  all  licensees. 
These  UT  examination  coverage 
requirements  are  necessary  to  detect 
flaws  in  dissimilar  metal  welds  in  RCPB 
components,  thereby  maintaining  an 
extremely  low  probability  of  abnormal 
leakage  or  rapidly  propagating  failure, 
and  gross  rupture. 

The  remaining  portion  of  this  section 
addresses  public  comments  related  to 
backfitting  or  backfit  issues  on  the 
proposed  rule.       I 

A  number  of  commenters  raised  a 
generic  concern  with  regcird  to  the 
NRC's  position  on  imposing  exceptions 
(i.e.,  modification  or  limitation)  to 
consensus  standards  that  are 
incorporated  by  reference  in  the  Code  of 
Federal  Regulations.  The  commenters 


believe  that,  contrary  to  the  NRC's 
determination,  imposing  any 
modification  or  limitation  to  the  ASME 
Code  constitutes  a  backfit  for  which  a 
backfit  analysis  is  required.  Commenters 
stated  that  NRC  is  required  to 
demonstrate  that  modifications  and 
limitations  result  in  an  increase  in 
quality  or  safety. 

The  NRC  has  reviewed  the  comments 
and  has  concluded  that  the  commenters 
do  not  raise  concerns  which  would  alter 
the  previous  conclusion  that  the  Backfit 
Rule  does  not  require  a  backfit  analysis 
of  the  modifications  and  limitations 
imposed  by  the  NRC  in  the  final  rule. 
Furthermore,  many  of  the  modifications 
and  limitations  imposed  duiring 
previous  routine  updates  of  §  50.55a 
have  established  a  precedence  for 
determining  which  modifications  or 
limitations  are  backfits  or  require  a 
backfit  analysis  (final  rules  dated 
August  6, 1992  (57  FR  34666),  August 
8, 1996  (61  FR  41303),  and  September 
22. 1999  (64  FR  51370)).  The  NRC  finds 
that  the  application  of  the  backfit 
requirements  to  modifications  and 
limitations  in  the  current  rule  are 
consistent  with  the  application  of 
backfit  requirements  to  modifications 
and  limitations  in  previous  rules.  Since 
the  modification  and  limitations  in  the 
cxuxent  rule  are  not  considered  backfits 
or  do  not  require  backfit  analyses,  the 
NRC  is  not  required  to  demonstrate  that 
the  new  modifications  and  limitations 
result  in  an  increase  in  quality  or  safety. 

Section  50.55a(b)(2)(ix)(F)  of  the 
proposed  rule  would  require  that 
personnel  who  conduct  visual 
examinations  of  contaiimient  surfaces 
be  qualified  in  accordance  with  the 
1998  Edition,  1999  Addenda,  and  2000 
Addenda  of  IWA-2300  in  place  of  the 
"owner-defined"  qualification 
provisions  in  the  1998  Edition,  1999 
Addenda,  and  2000  Addenda  IWE- 
2330(a).  One  commenter  stated  that  the 
NRC  is  imposing  additional 
qualification  requirements  for  personnel 
that  conduct  general  visual 
examinations  in  accordance  with  the 
1998  Edition,  1999  Addenda,  and  2000 
Addenda  of  IWE  that  were  not  imposed 
on  general  visual  examinations 
conducted  in  accordance  with  earlier 
editions  and  addenda  of  IWE. 

The  NRC  agrees  with  the  commenter. 
The  NRC  proposed  additional 
qualification  requirements  for  personnel 
that  conduct  general  visual 
examinations.  Editions  and  addenda  of 
IWE  earlier  than  the  1998  Edition 
required  the  use  of  the  VT-1  visual 
inspection  method,  the  VT-3  visual 
inspection  method,  and  a  general  visual 
inspection.  The  provisions  in  IWA-2300 
were  used  to  define  the  qualification 


requirements  for  personnel  that  conduct 
VT-1  and  VT-3  visual  examinations; 
however,  detailed  qualification 
requirements  were  not  provided  in  the 
ASME  Code  for  personnel  that  conduct 
general  visual  examinations.  There  are 
significant  changes  in  the  visual 
examination  requirements  in  the  1998 
Edition  of  IWE.  Paragraph  IWE-2330(a) 
requires  that  the  licensee  define  the 
qualification  requirements  for  persoimel 
that  conduct  all  visual  examinations  of 
containment  surfaces,  and  a  number  of 
visual  examinations  are  recategorized  as 
general  visual  examinations  that  were 
formerly  categorized  as  VT-1  or  VT-3  in 
earlier  editions  and  addenda  of  IWE. 
The  intent  of  §  50.55a(b)(2)(ix)(F)  in  the 
proposed  rule  was  not  to  allow  licensees 
to  use  "owner-defined"  qualification 
requirements  to  qualify  persoimel  that 
conduct  examinations  that  were 
formerly  categorized  as  VT-1  or  VT-3. 
However,  the  NRC  inadvertently 
worded  the  modification  such  that 
additional  qualification  requirements 
would  also  be  imposed  on  personnel 
that  conduct  general  visual 
examinations.  Therefore,  the 
qualification  requirements  for  personnel 
that  conduct  visual  inspections  of 
containment  surfaces  are  revised  in  the 
final  rule  to  require  that  persoimel  who 
conduct  VT-1  and  VT-3  visual 
examinations  of  containment  surfaces 
be  qualified  in  accordance  with  the 

1998  Edition,  1999  Addenda,  and  2000 
Addenda  of  IWA-2300. 

Section  50.55a(b)(2)(ix)(G)  in  the 
proposed  rule  would  require  that  the 
general  visual  examinations  required  by 
the  1998  Edition,  1999  Addenda,  and 
2000  Addenda  of  IWE-2310(b)  and 
IWE-2310(c)  meet  VT-3  examination 
method  provisions  in  the  1998  Edition, 

1999  Addenda,  and  2000  Addenda  of 
IWA-2210  in  place  of  the  "owner- 
defined"  general  and  detailed  visual 
examination  provisions  in  the  1998 
Edition,  1999  Addenda,  and  2000 
Addenda  of  IWE-2310(a). 

One  commenter  stated  that  it  is 
inappropriate  for  the  NRC  to  impose 
§  50.55a(b)(2)(ix)(G)  without  performing 
a  backfit  analysis  because  the 
modification  increases  the  fi«quency  of 
VT-3  examinations  of  containment 
surfaces  beyond  that  which  was 
previously  required  in  the  editions  and 
addenda  of  IWE  earher  than  the  1998 
Edition.  The  commenter  is  correct.  It 
was  not  the  intent  of  the  NRC  to 
increase  the  &«quency  of  VT-3  visual 
examinations  of  containment  surfaces. 
The  NRC  inadvertently  worded  the 
modification  such  that  the  frequency  of 
VT-3  examinations  of  containment 
areas  was  increased.  Therefore, 
§  50.55a(b)(2)(ix)(G)  is  revised  in  the 
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final  rule  to  require  that  VT-3  visual 
examinations  for  certain  containment 
areas  be  performed  once  during  each  10- 
year  inspection  interval  which  is 
consistent  with  the  provisions  in  the 
editions  and  addenda  of  IWE  earlier 
than  the  1998  Edition. 

Sections  50.55a(b)(2)(ix)a),  (b)(2)(xx). 
and  (b)(2)(xxi)(B)  in  the  proposed  rule 
involve  provisions  in  Section  XI  that 
were  deleted  in  the  1995  Addenda  that 
the  NRC  is  reinstating  in  the  final  rule 
(§  50.55a(b)(2)(ix)(J)  of  the  proposed  rule 
is  renumbered  as  §  50.55a(b)(2)(ix)(I)  in 
the  final  rule).  Section 
50.55a(b)(2)(xxiii)  of  the  proposed  rule 
involves  underwater  welding  provisions 
in  Section  XI  that  were  added  in  the 
1996  Addenda  that  the  NRC  is 
prohibiting  the  use  of  in  the  final  rule 
(§  50.55a(b)(2)(xxiii)  of  the  proposed 
rule  is  renumbered  as  §  50.55a(b)(2)(xii) 
in  the  final  rule). 

Several  commenters  stated  that  it  is 
inappropriate  for  the  NRC  to  reinstate  or 
prohibit  the  use  of  these  Code 
provisions  because  the  elimination  or 
addition  of  these  Code  provisions  was 
previously  accepted  by  the  NRC  the 
final  rule  dated  September  22, 1999  (64 
FR  51370).  The  NRC  disagrees.  These 
modifications  were  not  included  in  the 
final  rule  that  incorporated  by  reference 
the  1995  Addenda  and  1996  Addenda  of 
Section  XI  in  10  CFR  50.55a  (64  FR 
51370)  due  to  an  oversight  by  the  NRC. 
The  NRC  did  not  identify  that  these 
Code  provisions  were  eliminated  or 
added  when  it  reviewed  the  1995 
Addenda  and  1996  Addenda  of  Section 
XI.  The  NRC  has  determined  that  these 
modifications  should  only  apply  to 
those  licensees  who  implement  the  1997 
Addenda  and  later  editions  and 
addenda  of  Section  XI,  and  shoiUd  not 
be  backfit  to  those  licensees  who  update 
their  ISI  programs  to  the  1995  Edition 
with  the  1996  Addenda  in  accordance 
with  10  CFR  50.55a(g)(4)(ii).  The  NRC 
has  determined  it  is  acceptable  not  to 
backfit  the  licensees  who  update  their 
ISI  programs  to  the  1995  Edition  with 
the  1996  Addenda,  because  those 
licensees  will  be  required  at  the  next  10- 
year  interval  to  update  their  ISI 
programs  to  include  or  prohibit  the 
relevant  Code  provisions.  Thus,  any 
problems  would  be  caught  during  the 
next  10-year  interval.  The  reinistatement 
or  prohibition  of  the  relevant  Code 
provisions  are  not  considered  backfits, 
because  they  are  imposed  only  as  part 
of  the  routine  updating  required  as  part 
of  the  120-month  updating,  and  do  not 
constitute  a  significant  change  to,  or 
fundamental  modification  of  the 
existing  ISI  program. 

Section  50.55a(b)(3)(vi)  in  the 
proposed  rule  would  prohibit  the 


extension  of  the  exercise  interval  for 
manual  valves  bom  3  months  to  5  years 
when  using  the  1999  Addenda  and  2000 
Addenda  of  ISTC-3540.  One  commenter 
stated  that  the  NRC  shoiUd  delete 
§  S0.55a(b)(3)(vi)  or  conduct  a 
backfitting  analysis  justifying  the 
imposition  of  the  proposed 
modification. 

The  NRC  disagrees  that  a  backfit 
analysis  is  required  for 
§  50.55a(b)(3){vi).  The  intent  of  the 
ASME  consensus  process  was  to  extend 
the  exercise  interval  for  manual  valves, 
and  in  this  case,  the  NRC  is 
accommodating  the  ASME  consensus 
process  to  the  extent  that  the  NRC 
believes  the  extended  exercise  interval 
can  be  justified  (i.e.,  2  years).  In  this 
case  the  NRC  is  allowing  a  relaxation 
from  the  current  requirements,  but  not 
as  much  of  a  relaxation  as  the  later  Code 
would  allow.  Licensees  are  free  to 
continue  to  implement  the  existing 
requirement  (e.g.,  testing  every  three 
months). 

The  proposed  rule  would  add  a  new 
§  50.55a(g)(6)(ii)(B)(;)  to  clarify  the  start 
date  of  the  first  120- month  interval  for 
the  ISI  of  Class  MC  and  Class  CC 
components.  One  commenter  noted  that 
since  licensees  have  already  established 
the  start  date  of  the  first  120-month 
interval  for  the  ISI  of  Class  MC  and 
Class  CC  components,  it  is  a  backfit  for 
the  NRC  to  now  impose  a  different  start 
date  than  that  already  established  by 
licensees.  The  NRC  agrees  with  this 
comment.  Therefore, 
§  50.55a(g)(6)(ii)(B)(l)  in  the  proposed 
rale  is  not  adopted. 

12.  Small  Business  Regulatory 
Enforcement  Fairness  Act 

In  accordance  with  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  the  NRC  has 
determined  that  this  action  is  not  a 
major  rule  and  has  verified  this 
determination  with  the  Office  of 
Information  and  Regulatory  Afhirs  of 
0MB. 

List  of  Sub|ect8  in  10  CFR  Part  50 

Antitrust,  Classified  information, 
Criminal  penalties,  Fire  protection, 
Incorporation  by  reference. 
Intergovernmental  relations,  Nuclear 
power  plants  and  reactors.  Radiation 
protection.  Reactor  siting  criteria. 
Reporting  {uid  recordkeeping 
requirements. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
the  Eneigy  Reorganization  Act  of  1974, 
as  amended,  and  5  U.S.C.  552  and  553, 
the  NRC  is  adopting  the  following 
amendments  to  10  CFR  Part  50. 


PART  50— DOMESTIC  UCENSINQ  OF 
PRODUCTION  AND  UTILIZATION 
FACILITIES 

1.  The  authority  citation  for  Part  50 
continues  to  read  as  follows: 

Authority:  Sees  102. 103.  104.  105,  161. 
182,  183.  186.  189.  68  Stat.  936,  938.  948. 
953,  954.  955.  956.  as  amended,  sec.  234.  83 
Stat.  444.  as  amended  (42  U.S.C.  2132.  2133. 
2134.  2135,  2201,  2232.  2233.  2239,  2282): 
sees.  201,  as  amended.  202.  206,  88  Stat. 
1242,  as  amended,  1244. 1246  (42  U.S.C. 
5841.5842,5846). 

Section  50.7  also  issued  under  Pub.  L.  95- 
601,  sec.  10,  92  Stat.  2951  as  amended  by  Pub 
L.  102-486,  sec.  2902,  106  Stat.  3123  (42 
U.S.C.  5851).  Section  50.10  also  issued  under 
sees.  101. 185. 68  Stat.  936.  955  as  amended 
(42  U.S.C.  2131.  2235).  sec.  102.  Pub.  L.  91- 
190,  83  Stat.  853  (42  U.S.C.  4332).  Sections 
50.13.  50.54(dd).  and  50.103  also  issued 
under  sec.  108,  68  Stat.  939.  as  amended  (42 
U.S.C.  2138).  Sections  50.23,  50.35.  50.55, 
and  50.56  also  issued  under  sec.  185,  68  Stat. 
955  (42  U.S.C.  2235).  Sections  50.33a,  50.55a 
and  Appendix  Q  also  issued  under  sec.  102, 
Pub.  L.  91-190.  83  Stat.  853  (42  U.S.C.  4332). 
Sections  50.34  and  50.54  also  issued  under 
Pub.  L  97-415.  96  Stat.  2073  (42  U.S.C. 
2239).  Section  50.78  also  issued  under  see. 
122.  68  Stat.  939  (42  U.S.C.  2152).  Sections 
50.80-50.81  also  issued  under  sec.  184,  68 
Stat.  954,  as  amended  (42  U.S.C.  2234). 
Appendix  F  also  issued  under  sec.  187. 68 
Stat.  955  (42  U.S.C.  2237). 

2.  Section  50.55a  is  amended  by: 

(a)  removing  paragraphs 
(b)(2)(xv)(G)(4).  (g)(6)(ii)(B)(l)  through 
(g)(6)(ii)(B)(4); 

(b)  redesignating  and  revising 
paragraph  (g)(6)(ii)(B)(5)  as  (g)(6)(ii)(B): 

(c)  revising  the  introductory  text  of 
paragraph  (b)(1),  paragraphs  (b)(l)(ii), 
(b)(l)(iii)  and  (b)(l)(v),  the  intit)ductory 
text  of  paragraph  (b)(2),  paragraph 
(b)(2)(vi),  the  introductory  text  of 
paragraphs  (b)(2)(viii)  and  (b)(2)(ix). 
paragraphs  (b)(2)(xi),  and  (b)(2)(xiv),  the 
introductory  text  of  paragraph  (b)(2)(xv), 
paragraphs  (b)(2)(xv)(A), 
(b)(2)(xv)(K)(l)(i)  and  (b)(2)(xvii),  the 
introductory  text  of  paragraph  (b)(3), 
paragraph  (b)(3)(ii),  the  introductory 
text  of  paragraphs  (b)(3)(iii)  and 
(b)(3)(iv),  and  paragraphs  (b)(3)(v)  and 
(g)(6)(ii)(C)(I);  and 

(d)  adding  paragraphs  (b)(2)(viii)(F), 
{b)(2)(ix)(F)  through  (b)(2)(ix)(I). 
(b)(2)(xii),  (b)(2)(xv){M),  (b)(2)(xviii) 
through  (b)(2)(xxi),  (b)(3)(iv)(D). 
(b)(3)(vi).and(H)(6)(ii)(C)(2). 

The  amended  text  is  set  forth  to  read 
as  follows: 

150.55a    Codas  and  ttandardt. 

*        •        •        *        • 

(b)*  '  * 

(1)  As  used  in  this  section,  references 
to  Section  ID  of  the  ASME  Boiler  and 
Pressure  Vessel  Code  refer  to  Section  ID, 
and  include  the  1963  Edition  through 


60540       Federal  Register /Vol.  67.  No.  187 /Thursday.  September  26,  2002 /Rules  and  Regulations 


1973  Winter  Addenda,  and  the  1974 
Edition  (Division  1)  through  the  2000 
Addenda  (Division  1),  subject  to  the 
following  limitations  and  modifications: 
***** 

(ii)  Weld  leg  dimensions.  When 
applying  the  1989  Addenda  through  the 
latest  edition  and  addenda  incorporated 
by  reference  in  paragraph  (b)(1)  of  this 
section,  licensees  may  not  apply 
paragraph  NB-3683.4{c)(l).  Footnote  11 
to  Figure  NC-3673.2(b)-l.  and  Figure 
ND-3673.2(b)-l. 

(iii)  Seismic  design.  Licensees  may 
use  Articles  NB-3200.  NB-3600,  NC- 
3600.  and  ND-3600  up  to  and  including 
the  1993  Addenda,  subject  to  the 
limitation  specified  in  paragraph 
(b)(l)(ii)  of  diis  section.  Licensees  may 
not  use  these  Articles  in  the  1994 
Addenda  through  the  latest  edition  and 
addenda  incorporated  by  reference  in 
paragraph  {b)(l)  of  this  section. 
***** 

(v)  Independence  of  inspection. 
Licensees  may  not  apply  NCA- 
4134.10(a)  of  Section  III.  1995  Edition 
through  the  latest  edition  and  addenda 
incorporated  by  reference  in  paragraph 
(b)(1)  of  this  section. 

(2)  As  used  in  this  section,  references 
to  Section  XI  of  the  ASME  Boiler  and 
Pressure  Vessel  Code  refer  to  Section  XI. 
and  include  the  1970  Edition  through 
the  1976  Winter  Addenda,  and  the  1977 
Edition  (Division  1)  through  the  2000 
Addenda  (Division  1).  subject  to  the 
following  limitations  and  modifications: 
***** 

(vi)  Effective  edition  and  addenda  of 
Subsection  IWE  and  Subsection  IWL, 
Section  XI.  Licensees  may  use  either  the 
1992  Edition  with  the  1992  Addenda  or 
the  1995  Edition  with  the  1996 
Addenda  of  Subsection  IWE  and 
Subsection  IWL  as  modified  and 
supplemented  by  the  requirements  in 
paragraphs  (b)(2)(viii)  and  (b){2)(ix)  of 
this  section  when  implementing  the 
initial  120-month  inspection  interval  for 
the  containment  inservice  inspection 
requirements  of  this  section.  Successive 
120-month  interval  updates  must  be 
implemented  in  accordance  with 
paragraph  (g)(4)(ii)  of  this  section. 
***** 

(viii)  Examination  of  concrete 
containments.  Licensees  applying 
Subsection  IWL.  1992  Edition  with  the 
1992  Addenda,  shall  apply  paragraphs 
'  (b)(2)(viii)(A)  through  (b)(2)(viii)(E)  of 
this  section.  Licensees  applying  the 
1995  Edition  with  the  1996  Addenda 
shall  apply  paragraphs  (b)(2)(viii)(A), 
(b)(2)(viii)(D)(5).  and  (b)(2)(viii)(E)  of 
this  section.  Licensees  applying  the 
1998  Edition  with  the  1999  and  2000 
Addenda  shall  apply  paragraphs 


(b)(2)(viii)(E)  and  (b)(2)(viii)(F)  of  this 
section. 

***** 

(F)  Personnel  that  examine 
containment  concrete  surfaces  and 
tendon  hardware,  wires,  or  strands  must 
meet  the  qualification  provisions  in 
IWA-2300.  The  "owner-defined" 
personnel  qualification  provisions  in 
IWL-2310(d)  are  not  approved  for  use. 

(ix)  Examination  of  metal 
containments  and  the  liners  of  concrete 
containments.  Licensees  applying 
Subsection  IWE,  1992  Edition  with  the 
1992  Addenda,  or  the  1995  Edition  with 
the  1996  Addenda,  shall  satisfy  the 
requirements  of  paragraphs  (b)(2)(ix)(A) 
through  (b)(2)(ix)(E)  of  this  section. 
Licensees  applying  the  1998  Edition 
with  the  1999  Addenda  and  2000 
Addenda  shall  satisfy  the  requirements 
of  paragraphs  {b)(2)(ix)(A),  (b)(2)(ix)(B). 
and  (b)(2)(ix)(F)  through  (b)(2)(ix)(I)  of 
this  section. 
***** 

(F)  VT-1  and  VT-3  examinations 
must  be  conducted  in  accordance  with 
IWA-2200.  Personnel  conducting 
examinations  in  accordance  with  the 
VT-1  or  VT-3  examination  method 
shall  be  qualified  in  accordance  with 
IWA-2300.  The  "owner-defined" 
personnel  qualification  provisions  in 
IWE-2330(a)  for  personnel  that  conduct 
VT-1  and  VT-3  examinations  are  not 
approved  for  use. 

(G)  The  VT-3  examination  method 
must  be  used  to  conduct  the 
examinations  in  Items  El. 12  and  El. 20 
of  Table  IWE-250(>-l.  and  the  VT-1 
examination  method  must  be  used  to 
conduct  the  examination  in  Item  E4.11 
of  Table  IWE-2500-1.  An  examination 
of  the  pressure-retaining  bolted 
connections  in  Item  El.  11  of  Table 
IWE-2500-1  using  the  VT-3 
examination  method  must  be  conducted 
once  each  interval.  The  "owner- 
defined"  visual  examination  provisions 
in  IWE-2310(a)  are  not  approved  for  use 
for  VT-1  and  VT-3  examinations. 

(H)  Containment  bolted  connections 
that  are  disassembled  diuing  the 
scheduled  performance  of  the 
examinations  in  Item  El.  11  of  Table 
IWE-2500-1  must  be  examined  using 
the  VT-3  examination  method.  Flaws  or 
degradation  identified  during  the 
performance  of  a  VT-3  examination 
must  be  examined  in  accordance  with 
the  VT-1  examination  method.  The 
criteria  in  the  material  specification  or 
IWB-3517.1  must  be  used  to  evaluate 
containment  bolting  flaws  or 
degradation.  As  an  alternative  to 
performing  VT-3  examinations  of 
containment  bolted  connections  that  are 
disassembled  during  the  scheduled 


performance  of  Item  El.ll,  VT-3 
examinations  of  containment  bolted 
connections  may  be  conducted 
whenever  containment  bolted 
connections  are  disassembled  for  any 
reason. 

(I)  The  ultrasonic  examination 
acceptance  standard  specified  in  IWE- 
3511.3  for  Class  MC  pressiu^-retaining 
components  must  also  be  applied  to 
metallic  liners  of  Class  CC  pressure- 
retaining  components. 
***** 

(xi)  Class  1  piping.  Licensees  may  not 
apply  IWB-1220,  "Components  Exempt 
from  Examination,"  of  Section  XI,  1989 
Addenda  through  the  latest  edition  and 
addenda  incorporated  by  reference  in 
paragraph  (b)(2)  of  this  section,  and 
shall  apply  IWB-1220. 1989  Edition. 

(xii)  Underwater  Welding.  The 
provisions  in  IWA-4660.  "Underwater 
Welding."  of  Section  XI,  1997  Addenda 
through  the  latest  edition  and  addenda 
incorporated  by  reference  in  paragraph 
{b)(2)  of  this  section,  are  not  approved 
for  use  on  irradiated  material. 
***** 

(xiv)  Appendix  VIII  personnel 
qualification.  All  personnel  qualified  for 
performing  ultrasonic  examinations  in 
accordance  with  Appendix  vni  shall 
receive  8  hours  of  annual  hands-on 
training  on  specimens  that  contain 
cracks.  Licensees  applying  the  1999 
Addenda  through  the  latest  edition  and 
addenda  incorporated  by  reference  in 
paragraph  (b)(2)  of  this  section  may  use 
the  annual  practice  requirements  in  VII- 
4240  of  Supplement  VII  of  Section  XI  in 
place  of  the  8  hoiirs  of  annual  hands-on 
training  provided  that  the  supplemental 
practice  is  performed  on  material  or 
welds  that  contain  cracks,  or  by 
analyzing  prerecorded  data  bom 
material  or  welds  that  contain  cracks.  In 
either  case,  training  must  be  completed 
no  earlier  than  6  months  prior  to 
performing  ultrasonic  examinations  at  a 
licensee's  facility. 

(xv)  Appendix  VW  specimen  set  and 
qualification  requirements.  The 
following  provisions  may  be  used  to 
modify  implementation  of  Appendix 
Vni  of  Section  XI,  1995  Edition  through 
the  latest  edition  and  addenda 
incorporated  by  reference  in  paragraph 
(b)(2)  of  this  section.  Licensees  choosing 
to  apply  these  provisions  shall  apply  all 
of  the  following  provisions  under 
paragraph  (b)(2)(xv)  except  for  those  in 
paragraph  (b)(2)(xv)(F)  which  are 
optional. 

(A)  When  applying  Supplements  2,3, 
and  10  to  Appendix  VIII,  the  following 
examination  coverage  criteria 
requirements  must  be  used: 
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[1]  Piping  must  be  examined  in  two 
axial  directions,  and  when  examination 
in  the  circumferential  direction  is 
required,  the  circiunferential 
examination  must  be  performed  in  two 
directions,  provided  access  is  available. 
Dissimilar  metal  welds  must  be 
examined  axially  and  circumferentially. 

(2)  Where  examination  from  both 
sides  is  not  possible,  full  coverage  credit 
may  be  claimed  from  a  single  side  for 
ferritic  welds.  Where  examination  from 
both  sides  is  not  possible  on  austenitic 
welds  or  dissimilar  metal  welds,  full 
coverage  credit  from  a  single  side  may 
be  claimed  only  after  completing  a 
successful  single-sided  Appendix  Vm 
demonstration  using  flaws  on  the 
opposite  side  of  the  weld.  Dissimilar 
metal  weld  qualifications  must  be 
demonstrated  bom  the  austenitic  side  of 
the  weld  and  may  be  used  to  perform 
examinations  frt>m  either  side  of  the 
weld. 
*        *        •     *  *        • 

(K)  •  *  * 
(1)  *  •  • 

(i)  For  detection,  a  minimum  of  four 
flaws  in  one  or  more  full-scale  nozzle 
mock-ups  must  be  added  to  the  test  set. 
The  specimens  must  comply  with 
Supplement  6,  paragraph  1.1.  to 
Appendix  VIII.  except  for  flaw  locations 
specified  in  Table  VIII  S6-1.  Flaws  may 
be  either  notches,  fabrication  flaws  or 
cracks.  Seventy-five  (75)  percent  of  the 
flaws  must  be  cracks  or  fabrication 
flaws.  Flaw  locations  and  orientations 
must  be  selected  bom  the  choices 
shown  in  paragraph  (b)(2)(xv)(K)(4)  of 
this  section.  Table  VIII-S7-1— 
Modified,  with  the  exception  that  flaws 
in  the  outer  eighty-five  (85)  percent  of 
the  weld  need  not  be  perpendicular  to 
the  weld.  There  may  be  no  more  than 
two  flaws  from  each  category,  and  at 
least  one  subsurface  flaw  must  be 
included. 
***** 

(M)  When  implementing  Supplement 
12  to  Appendix  VUI,  only  the  provisions 
related  to  the  coordinated 
implementation  of  Supplement  3  to 
Supplement  2  performance 
demonstrations  are  to  be  applied. 
***** 

(xvii)  Reconciliation  of  Quality 
Requirements.  When  purchasing 
replacement  items,  in  addition  to  the 
reconciliation  provisions  of  IWA-4200, 
1995  Edition  through  the  latest  edition 
and  addenda  incorporated  by  reference 
in  paragraph  (b)(2)  of  this  section,  the 
replacement  items  must  be  purchased, 
to  the  extent  necessary,  in  accordance 
with  the  licensee's  quality  assurance 
program  description  required  by  10  CFR 
50.34(b)(6)(ii). 


(xviii)  Certification  of  NDE  personnel. 
(A)  Level  I  and  n  nondestructive 
examination  personnel  shall  be 
recertified  on  a  3-year  interval  in  lieu  of 
the  5-year  interval  specified  in  the  1997 
Addenda  and  1998  Edition  of  IWA- 
2314,  and  IWA-2314(a)  and  IWA- 
2314(b)  of  the  1999  Addenda  through 
the  latest  edition  and  addenda 
incorporated  by  reference  in  paragraph 
(b)(2)  of  this  section. 

(B)  Paragraph  IWA-2316  of  the  1998 
Edition  through  the  latest  edition  and 
addenda  incorporated  by  reference  in 
paragraph  (b)(2)  of  this  section,  may 
only  be  used  to  qualify  personnel  that 
observe  for  leakage  during  system 
leakage  and  hydrostatic  tests  conducted 
in  accordance  with  IWA-5211(a)  and 
(b),  1998  Edition  through  the  latest 
edition  and  addenda  incorporated  by 
reference  in  paragraph  (b)(2)  of  this 
section. 

(C)  When  qualifying  visual 
examination  personnel  for  VT-3  visual 
examinations  imder  paragraph  IWA- 
2317  of  the  1998  Edition  through  the 
latest  edition  and  addenda  incorporated 
by  reference  in  paragraph  (b)(2)  of  this 
section,  the  proficiency  of  the  training 
must  be  demonstrated  by  administering 
an  initial  qualification  examination  and 
administering  subsequent  examinations 
on  a  3-year  interval. 

(xix)  Substitution  of  alternative 
methods.  The  provisions  for  the 
substitution  of  alternative  examination 
methods,  a  combination  of  methods,  or 
newly  developed  techniques  in  the  1997 
Addenda  of  IWA-2240  must  be  applied. 
The  provisions  in  IWA-2240, 1998 
Edition  through  the  latest  edition  and 
addenda  incorporated  by  reference  in 
paragraph  (b)(2)  of  this  section,  are  not 
approved  for  use.  The  provisions  in 
IWA-4520(c).  1997  Addenda  through 
the  latest  edition  and  addenda 
incorporated  by  reference  in  paragraph 
(b)(2)  of  this  section,  allowing  the 
substitution  of  alternative  examination 
methods,  a  combination  of  methods,  or 
newly  developed  techniques  for  the 
methods  specified  in  the  Construction 
Code  are  not  approved  for  use. 

(xx)  System  leakage  tests.  When 
performing  system  leakage  tests  in 
accordance  IWA-5213(a).  1997 
Addenda  through  the  latest  edition  and 
addenda  incorporated  by  reference  in 
paragraph  (b)(2)  of  this  section,  a  10- 
minute  hold  time  after  attaining  test 
pressure  is  required  for  Class  2  and 
Class  3  components  that  are  not  in  use 
during  normal  operating  conditions,  and 
no  hold  time  is  required  for  the 
remaining  Class  2  and  Class  3 
components  provided  that  the  system 
has  been  in  operation  for  at  least  4  hours 


for  insulated  components  or  10  minutes 
for  uninsulated  components. 

(xxi)  Table  IWB-2500-1  examination 
requirements.  (A)  The  provisions  of 
Table  IWB-2500-1.  Examination 
Category  B-D,  Full  Penetration  Welded 
Nozzles  in  Vessels,  Items  B3.40  and 
B3.60  (Inspection  Program  A)  and  Items 
B3.120  and  B3.140  (hispection  Program 
B)  in  the  1998  Edition  must  be  applied 
when  using  the  1999  Addenda  through 
the  latest  edition  and  addenda 
incorporated  by  reference  in  paragraph 
(b)(2)  of  this  section.  A  visual 
examination  with  enhanced 
magnification  that  has  a  resolution 
sensitivity  to  detect  a  1-mil  width  wire 
or  crack,  utilizing  the  allowable  flaw 
length  criteria  in  Table  IWB-3S12-1, 
1997  Addenda  through  the  latest  edition 
and  addenda  incorporated  by  reference 
in  paragraph  (b)(2)  of  this  section,  may 
be  performed  in  place  of  an  ultrasonic 
examination. 

(B)  The  provisions  of  Table  IWB- 
2500-1,  Examination  Category  B-G-2, 
Item  B7.80,  that  are  in  the  1995  Edition 
are  applicable  only  to  reused  bolting 
when  using  the  1997  Addenda  through 
the  latest  edition  and  addenda 
incorporated  by  reference  in  paragraph 
(b)(2)  of  this  section. 

(C)  The  provisions  of  Table  IWB- 
2500-1,  Examination  Category  B-K, 
Item  BlO.lO,  of  the  1995  Addenda  must 
be  applied  when  using  the  1997 
Addenda  through  the  latest  edition  and 
addenda  incorporated  by  reference  in 
paragraph  (b)(2)  of  this  section. 

(3)  As  used  in  this  section,  references 
to  the  OM  Code  refer  to  the  ASME  Code 
for  Operation  and  Maintenance  of 
Nuclear  Power  Plants,  and  include  the 
1995  Edition  through  the  2000  Addenda 
subject  to  the  following  limitations  and 
modifications: 


(ii)  Motor-Operated  Valve  testing. 
Licensees  shall  comply  with  the 
provisions  for  testing  motor-operated 
valves  in  OM  Code  ISTC  4.2, 1995 
Edition  with  the  1996  and  1997 
Addenda,  or  ISTC-3500. 1998  Edition 
through  the  latest  edition  and  addenda 
incorporated  by  reference  in  paragraph 
(b)(3)  of  this  section,  and  shall  establish 
a  program  to  ensure  that  motor-operated 
valves  continue  to  be  capable  of 
performing  their  design  basis  safety 
functions. 

(iii)  Code  Case  OMN~l.  As  an 
alternative  to  paragraph  (b)(3)(ii)  of  this 
section,  licensees  may  use  Code  Case 
OMN-1,  "Alternative  Rules  for 
Preservice  and  Inservice  Testing  of 
Certain  Electric  Motor-Operated  Valve 
Assemblies  in  Light  Water  Reactor 
Power  Plants,"  Revision  0,  in 
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conjunction  with  ISTC  4.3. 1995  Edition 
with  the  1996  and  1997  Addenda,  or 
ISTC-3600, 1998  Edition  through  the 
latest  edition  and  addenda  incorporated 
by  reference  in  paragraph  (b)(3)  of  this 
section.  Licensees  choosing  to  apply  the 
Code  Case  shall  apply  all  of  its 
provisions.  _  | 

***** 

(iv)  Appendix  II.  Licensees  applying 
Appendix  n,  "Check  Valve  Condition 
Monitoring  Program,"  of  the  OM  Code, 
1995  Edition  with  die  1996  and  1997 
Addenda,  shall  satisfy  the  requirements 
of  paragraphs  (b){3Kiv){A),  (b){3)(iv){B), 
and  (b)(3)(iv)(C)  of  this  section. 
Licensees  applying  Appendix  II,  1998 
Edition  through  the  latest  edition  and 
addenda  incorporated  by  reference  in 
paragraph  (b)(3)  of  this  section,  shall 
satisfy  the  requirements  of  paragraphs 
(b)(3)(iv)(A),  (b)(3)(iv)(B),  and 
(b)(3){iv){D)  of  this  section. 
•*•*** 

(D)  The  provisions  of  ISTC-3510, 
ISTC-3520,  and  ISTC-3540  in  addition 
to  ISTC-5221  must  be  implemented  if 
the  Appendix  II  condition  monitoring 
program  is  discontinued. 

(v)  Subsection  ISTD.  Article  IWF- 
5000.  "Inservice  Inspection 
Requirements  for  Snubbers."  of  the 
ASME  BPV  Code.  Section  XI.  provides 
inservice  inspection  requirements  for 
examinations  and  tests  of  snubbers  at 
nuclear  power  plants.  Licensees  may 
use  Subsection  ISTD,  "Inservice  Testing 
of  Dynamic  Restraints  (Snubbers)  in 
Light- Water  Reactor  Power  Plants," 
ASME  OM  Code,  1995  Edition  through 
the  latest  edition  and  addenda 
incorporated  by  reference  in  paragraph 
(b)(3)  of  this  section,  in  place  of  the 
requirements  for  snubbers  in  Section  XI. 
IWF-5200(a)  and  (b)  and  IWF-5300(a) 
and  (b).  by  making  appropriate  changes 
to  thefr  technical  specifications  or 
licensee-controlled  documents. 
Preservice  and  inservice  examinations 
must  be  performed  using  the  VT-3 
visual  examination  method  described  in 
IWA-2213. 

(vi)  Exercise  interval  for  manual 
vtUves.  Manual  valves  must  be  exercised 
on  a  2-year  interval  rather  that  the  5- 
year  interval  specified  in  paragraph 
ISTC-3540  of  the  1999  Addenda 
through  the  latest  edition  and  addenda 
incorporated  by  reference  in  paragraph 
(b)(3)  of  this  section,  provided  that 
adverse  conditions  do  not  reqiiire  more 
frequent  testing. 
***** 
(g)*  *  * 

(6)*  *  • 
(u)*  '  * 

(B)  Licensees  do  not  have  to  submit  to 
the  NRC  staff  for  approval  of  their 


containment  inservice  inspection 
programs  which  were  developed  to 
satisfy  the  requirements  of  Subsection 
IWE  and  Subsection  IWL  with  specified 
modifications  and  limitations.  The 
program  elements  and  the  required 
documentation  must  be  maintained  on 
site  for  audit. 
(O*  *  * 

(1)  Appendix  VIE  and  the 
supplements  to  Appendix  VIII  to 
Section  XI.  Division  1. 1995  Edition 
with  the  1996  Addenda  of  the  ASME 
Boiler  and  Pressure  Vessel  Code  must  be 
implemented  in  accordance  with  the 
following  schedule:  Appendix  Vin  and 
Supplements  1.  2.  3.  and  8— May  22. 
2000;  Supplements  4  and  6 — November 
22,  2000:  Supplement  11— November 
22,  2001;  and  Supplements  5.  7.  and 
10— November  22.  2002. 

(2)  Licensees  implementing  the  1989 
Edition  and  earlier  editions  and 
addenda  of  IWA-2232  of  Section  XI. 
Division  1,  of  the  ASME  Boiler  and 
Pressure  Vessel  Code  must  implement 
the  1995  Edition  with  the  1996 
Addenda  of  Appendix  VIII  and  the 
supplements  to  Appendix  VIII  of 
Section  XI,  Division  1,  of  the  ASME 
Boiler  and  Pressiue  Vessel  Code. 
***** 

Dated  at  Rockville,  Maryland  this  9th  day 
of  September  2002. 

For  the  U.S.  Nuclear  Regulatory 
Commission. 
William  D.  Travers. 
Executive  Director  For  Operations. 
(FR  Doc.  02-23811  Filed  9-25-02;  8:45  am] 
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Parity  Act;  Preemption 

AGENCY:  Office  of  Thrift  Supervision, 

Treasury. 

ACnON:  Final  rule. 


by  the  Office  of  Thrift  Supervi^sion 
(OTS).  In  today's  rulemaking/ OTS 
revises  its  rules  identifyifig  Ae  OTS 
regulations  that  apply  unoOT  AMTPA. 
OTS  wall  no  longer  identify  its 
regulations  on  prepayments  and  late 
charges  for  state  chartered  housing 
creditors. 

OTS  is  also  revising  its  limits  on  the 
amount  of  late  charges  that  may  be 
assessed  on  loans  secured  by  first  liens 
on  residential  manufactured  homes 
under  part  590,  which  addresses  the 
preemption  of  state  usury  laws.  In 
addition.  OTS  is  making  a  minor 
technical  change  to  the  definition  of 
reverse  mortgage  in  part  591.  which 
addresses  the  preemption  of  state  due- 
on-sale  laws. 

EFFECTIVE  DATE:  January  1 .  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Theresa  Stark.  Senior  Project  Manager, 
Compliance  Policy.  (202)  906-7054; 
Karen  Osterloh.  Special  Counsel. 
Regulations  and  Legislation  Division. 
(202)  906-6639.  Office  of  Thrift 
Supervision.  1700  G  Street.  NW., 
Washington.  DC  20552. 
SUPPLEMENTARY  INFORMATION: 

L  Alternative  Mortgage  Transaction 
Parity  Act  Regulations  (§  560.220) 

The  Alternative  Mortgage  Transaction 
Parity  Act  (AMTPA)  ^  permits  state 
chartered  housing  creditors  ^  to  make, 
purchase,  and  enforce  alternative 
mortgage  transactions  if  the  creditors 
comply  with  regulations  governing  such 
transactions  issued  by  federal 
regidators.  AMTPA  applies  to  loans 
with  any  alternative  payment  features 
that  vary  from  conventional  fixed-rate, 
fixed-term  mortgage  loans,  such  as 
variable  rates,  balloon  payments,  or  call 
features.  It  allows  state  chartered 
housing  creditors  to  engage  in 
alternative  mortgage  transactions 
notwithstanding  "any  State 
constitution,  law,  or  regvdation." 
provided  the  transactions  are  made  in 
conformity  with  regulations  issued  by 
one  of  three  federal  regulators.^  Housing 
creditors,  other  than  state  chartered 
commercial  banks  and  state  chartered 


SUMMARY:  The  Alternative  Mortgage 
Transaction  Parity  Act  (AMTPA) 
authorizes  state  chartered  housing 
creditors  to  make,  purchase,  and  enforce 
alternative  mortgage  transactions 
without  regard  to  any  state  constitution, 
law.  or  regulation.  To  rely  on  AMTPA. 
certain  state  chartered  housing  creditors 
must  comply  with  regulations  on 
alternative  mortgage  transactions  issued 


'  12  U.S.C.  3801  et  seq. 

2  A  "housing  creditor"  is  a  depository  institution, 
a  lender  approved  by  the  Secretary  of  Housing  and 
Urt>an  Development  for  participation  in  certain 
mortgage  insurance  programs,  "any  person  who 
regularly  makes  loans,  credit  sales  or  advances 
secured  by  inter«sts  in  properties  referred  to  in 
(AMTPA);  or  *  *  *  any  transferee  of  any  of  them." 
To  qualify  as  a  state  housing  creditor  and  take 
advantage  of  preemption.  AMTPA  specifically 
provides  that  the  creditor  must  be  "licensed  under 
applicable  State  law  and  (remain  or  become]  sul^t 
to  the  applicable  regulatory  requirements  and 
enforcement  mechanisms  provided  by  State  law." 
12  U.S.C  3802(2). 

3 12  U.S.C.  3803(c). 
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credit  unions,  that  wish  to  make  an 
alternative  mortgage  transaction  under 
the  authority  of  AMTPA.  must  comply 
with  OTS  regulations.  State  chartered 
commercial  banks  and  state  chartered 
credit  unions  must  comply  with 
regulations  of  the  Office  of  the 
Comptroller  of  the  Currency  (OCC)  and 
the  National  Credit  Union 
Administration  (NCUA).  respectively.^ 

AMTPA  directed  the  Federal  Home 
Loan  Bank  Board  (Bank  Board),  OTS's 
predecessor  agency,  OCC,  and  NCUA  to 
identify,  describe,  and  publish  those 
portions  of  their  regulations  that  are 
inappropriate  for,  and  thus  inapplicable 
to,  their  respective  state  chartered 
housing  creditors.'  The  identified 
regulations  are  enforced  by  each  state 
housing  creditor's  applicable  state 
regulator. 

Currendy,  OTS's  regulation  at 
§  560.220  identifies  the  following 
regulations  as  appropriate  for,  and 
applicable  to,  state  housing  creditors: 

•  §  560.33.  This  reference  permits 
state  housing  creditors  to  impose  late 
charges  for  any  delinquent  periodic 
payment  and  sets  out  certain  limitations 
on  the  assessment  of  such  late  charges. 

•  §  560.34.  Tliis  reference  permits 
state  housing  creditors  to  impose  a 
prepayment  penalty  and  indicates  how 
prepayments  must  be  applied. 

•  §  560.35.  This  section  addresses 
adjustments  to  interest  rate,  adjustments 
to  the  payment  and  loan  balance,  and 
the  use  of  indices. 

•  §  560.210.  This  reference  requires 
state  housing  creditors  to  provide  initial 
disclosures  and  adjustment  notices  for 
variable  rate  transactions. 

Housing  creditors  must  comply  with 
these  requirements  to  obtain  the  benefit 
of  AMTPA's  preemption  of  state  laws. 
All  other  OTS  regidations  are 
inappropriate  and  inapplicable  to  state 
housing  creditors. 

On  April  5.  2000.  OTS  published  an 
advance  notice  of  proposed  rulemaking 
(ANPR)  entitled  "Responsible 
Alternative  Mortgage  Lending."  "  The 
ANPR  sought  public  comment  on 
various  questions  in  connection  with  a 
review  of  mortgage  lending  regulations, 
including  comments  on  possible 
amendments  to  §  560.220. 

On  April  25,  2002,  OTS  issued  a 
notice  of  proposed  rulemaking 
(NPRM).^  OTS  proposed  to  delete  the 
late  charge  and  prepayment  rules 
(§§  560.33  and  560.34)  bom  the  list  of 
regulations  that  apply  to  state  housing 
creditors  under  AMTPA.  OTS  proposed 


« 12  U.S.C.  3803(a). 

s  Section  807(b)  of  Pub.  L.  97-320  (1982). 

•65  FR  17811  (Apr.  5,  2000). 

'67  FR  20468  (Apr.  25.  2002). 


to  continue  to  identify  the  other  two 
rules  (§§560.35  and  560.210)  as 
appropriate  and  applicable  for  state 
housing  creditors. 

OTS  received  298  comments  on  the 
proposed  rule  and  293  of  these 
commenters  addressed  changes  to 
AMTPA  provisions.  The  commenters 
were  equally  divided  between  support 
and  opposition  for  the  rule.  About  three- 
quarters  of  the  commenters  filed  one  of 
five  form  letters. 

A.  OTS  Authority  Under  AMTPA 

1.  Background 

Congress  enacted  AMTPA  in  1982  to 
stimulate  credit  in  an  unusually  high 
interest  rate  environment  by 
encouraging  variable  rate  mortgages  and 
other  creative  financing.  In  hearings 
before  the  Senate  in  1981,  mortgage 
bankers  testified  that  statutes  in  26 
states  barred  state  chartered  mortgage 
bankers  and  lending  institutions  from 
originating  alternative  mortgage  loans, 
or  imposed  significandy  hi^er 
restrictions  on  such  loans  than  applied 
to  federally  chartered  lenders  operating 
under  federal  regulations. 

Congress  incorporated  this  factual 
background  at  12  U.S.C.  3801(a). 
Congress  found  that  increasingly 
volatile  and  dynamic  changes  in  interest 
rates  had  seriously  impaired  the  ability 
of  housing  creditors  to  provide 
consumers  with  fixed-term,  fixed-rate 
credit  secured  by  interests  in  real 
property,  and  that  alternative  mortgage 
transactions  were  essential  to  an 
adequate  supply  of  credit.  AMTPA  also 
noted  that  OCC,  NCUA,  and  OTS  had 
recognized  the  importance  of  alternative 
mortgage  transactions  and  had  adopted 
"regulations  authorizing  federally 
chartered  depository  institutions  to 
engage  in  alternative  mortgage 
financing."  AMTPA  indicated  that: 

It  is  the  purpose  of  this  chapter  to  eliminate 
the  discriminatory  impact  that  those 
regulations  have  upon  nonfederally  chartered 
housing  creditors  and  provide  them  with 
parity  with  federally  chartered  institutions  by 
authorizing  all  housing  creditors  to  make, 
purchase,  and  enforce  alternative  mortgage 
transactions  so  long  as  the  transactions  are  in 
conformity  with  the  regulations  issued  by  the 
Federal  agencies.  12  U.S.C.  3801(b). 

Section  3803(a)  states  that  state  housing 
creditors  may  comply  with  regulations 
governing  alternative  mortgage 
transactions  issued  by  NCUA.  OCC,  or 
OTS.  Section  807(b)  of  AMTPA  directs 
the  three  federal  regulators  to  identify, 
describe,  and  publish  those  portions  or 
provisions  of  Uieir  respective 
regulations  that  are  "inappropriate  for 
(and  thus  inapplicable  to)"  nonfederally 
chartered  housing  creditors. 


Apart  from  references  to  federal 
regulations  governing  alternative 
mortgage  transactions  and  regidations 
authorizing  federally  chartered  lenders 
to  engage  in  alternative  mortgage 
transactions,  neither  the  statute  nor  the 
legislative  history  detaUs  how  the  three 
federal  agencies  are  to  exercise  their 
authority  under  section  807(b),  For 
example,  AMTPA  and  the  legislative 
history  do  not  reference  or  provide 
examples  of  specific  types  of  regulations 
that  the  agencies  shoidd  identify  for 
state  housing  creditors. 

As  a  result  of  this  inconclusive 
direction,  OTS  and  the  Bank  Board  have 
wresUed  with  the  proper  scope  of  the 
identification  of  r^ulations  for  state 
housing  creditors  under  AMTPA.  At 
times,  ue  agency  has  taken  a  narrow 
view  of  AMTPA  and  its  legislative 
history.  For  example,  the  Bank  Board 
initially  identified  as  appropriate  and 
applicable  only  those  regulations  that 
"describe  and  define"  alternative 
mortgage  transactions  and  did  not 
identify  regulations  intended  for  the 
general  supervision  of  federal  savings 
associations.  As  a  result,  the  Bank  Board 
declined  to  identify  ndes  that  appUed  to 
loans  generally  (as  distinguished  from 
rules  that  bear  direcdy  on  the  unique 
features  of  alternative  mortgage  loans).' ^ 

In  1996.  however.  OTS  reviewed  its 
AMTPA  authority  and  identified  two 
general  lending  rules — the  prepayment 
and  late  charge  provisions  at  issue  in 
this  rulemaking.''  The  apparent 
rationale,  contained  in  a 
contemporaneous  legal  opinion,  but  not 
in  the  rulemaking,  was  the  conclusion 
that  state  housing  creditors  would  be 
"disadvantaged  vis-a-vis  federal  thrifts" 
if  they  were  required  to  comply  with 
state  laws  restricting  prepayment 
penalties  and  late  charges.'"  Even  the 
contemporaneous  legal  opinion, 
however,  conceded  that  the  state  laws 
on  these  subjects  fell  somewhere 
between  laws  clearly  preempted  by 
AMTPA  (state  laws  barring  variable  rate' 
mortgage  loan  transactions)  and  laws 
clearly  not  preempted  (state  laws 
governing  liens  and  foreclosures). 

NCUA  and  OCC  regulations  also 
reflect  various  interpretations  of  the 
scope  of  section  807(b)  of  AMTPA. 
NCUA  has  interpreted  section  807(b)  to 
permit  the  identification  of  all  of  its 
lending  regulations  as  applicable  to 
alternative  mortgage  transactions  by 
state  chartered  credit  unions.  These 
mortgage  regulations  address  such 
matters  as  the  term  of  the  loan; 


•47  FR  51732  (Nov.  17. 1982)  and  48  FR  23032. 
23053  (May  23. 1983). 
•61  FR  50951  (Sept.  30.  1996). 
<°OTS  Op.  Chief  Counsel  (Apr.  30. 1996). 
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requirements  governing  security 
instruments,  notes,  and  liens;  due-on- 
sale  provisions;  and  assumptions. 
NCUA  rules  specifically  preempt  state 
laws  addressing  certain  areas.  12  CFR 
701.21.  OCC,  on  the  other  hand,  has 
identified  as  applicable  for  state 
commercial  banks  a  narrow  band  of 
rules.  These  rules:  define  adjustable  rate 
mortgages  (ARMs);  state  that  ARMS  may 
be  made,  sold,  purchased,  participated 
in,  or  otherwise  dealt  in  without  regard 
to  any  state  law  limitation  on  those 
activities;  authorize  certain  indices;  and 
specifically  allow  prepayment  fees.  12 
CFR  part  34,  subpart  B. 

As  these  various  approaches 
illustrate,  section  807(b)  is  susceptible 
to  a  number  of  interpretations.  Each  of 
the  agencies  has  exercised  broad 
discretion  in  its  identification  of 
appropriate  regulations  under  AMTPA 
and  has  struck  a  different  balance 
depending  on  its  applicable  statutory 
and  regulatory  scheme.  Under  the 
current  rules,  each  of  the  three  agencies 
has  advanced  a  different  interpretation 
of  its  responsibilities  under  section 
807(b)  of  AMTPA. 

2.  OTS's  Approach 

hi  the  NPRM,  OTS  reexamined  its 
1996  interpretation.  OTS  noted  that  the 
purpose  of  AMTPA  was  to  enable  all 
housing  creditors  to  provide  credit 
through  alternative  mortgages  and  to 
preempt  state  laws  that  would  prevent 
that  type  of  credit.  OTS  found  that  its 
regulations  governing  adjustments  to  the 
interest  rate,  adjustments  to  the 
pajrment  and  loan  balance,  the  use  of 
indices,  initial  disclosures,  and 
adjustment  notices  were  essential  or 
intrinsic  to  the  ability  of  state  housing 
creditors  to  continue  to  provide 
alternative  mortgage  transactions.  To 
provide  parity  with  federal  thrifts,  OTS 
proposed  to  continue  to  identify 
§§  560.35  and  560.210  for  state  housing 
creditors. 

On  the  other  hand,  OTS  tentatively 
noted,  upon  further  reflection,  that  the 
prepayment  and  late  fee  provisions  were 
not  essential  or  intrinsic  to  the  ability  to 
offer  alternative  mortgages.  Rather,  these 
regulations  apply  to  real  estate  lending 
in  general  and  are  part  of  the  broader 
regulatory  scheme  governing  the 
lending  operations  of  thrifts.  OTS  noted 
that  one  of  the  congressional  findings 
underlying  AMTPA  was  that  the  various 
federal  regidators  had  adopted 
regulations  authorizing  federal 
institutions  to  offer  alternative 
mortgages,  and  that  the  purpose  of 
AMTPA  was  to  eliminate  the 
discriminatory  impact  of  those 
regulations.  OTS  tentatively  found  that 
its  regulations  on  prepayments  and  late 


fees  were  not  adopted  to  enable  federal 
thrifts  to  engage  in  alternative  mortgage 
financing,  but  rather  to  permit  federal 
thrifts  to  operate  safely  and  soundly 
imder  a  uniform  federal  scheme.  See  12 
CFR  560.2(a).  Therefore,  OTS  tentatively 
concluded  that  these  regulations  did  not 
offer  a  basis  for  claiming  discriminatory 
treatment  or  were  not  needed  to  provide 
parity  with  federally  chartered 
institutions.  Accordingly,  OTS 
tentatively  concluded  that  there  was  no 
basis  to  distinguish  prepayment  and  late 
charge  provisions  from  other  general 
lending  rules  and  proposed  to  delete  the 
two  provisions  from  the  list  of  identified 
rules  for  state  housing  creditors.  As  we 
explain  in  this  statement  of 
supplementary  information,  after 
reviewing  the  comments  and  further 
considering  the  issues,  OTS  adopts 
these  findings  and  conclusions. 

3.  Comments  on  OTS's  Approach 

Several  commenters  argued  that  if 
AMTPA  is  to  be  given  its  proper  effect, 
state  housing  creditors  should  be 
governed  by  the  same  regulations  that 
address  alternative  mortgage 
transactions  by  federal  savings 
associations.  According  to  commenters, 
these  rules  include  §  560.2(a),  which 
states  OTS's  intent  to  occupy  the  entire 
field  of  lending  regulation  for  federal 
savings  associations  in  preemption  of 
state  law,  and  §  560.2(b),  which 
expressly  preempts  state  laws  that 
address  such  matters  as  private 
mortgage  insurance  requirements,  loan- 
to-value  ratios,  terms  of  credit,  loan- 
related  fees  (including  late  charges  and 
prepayment  penalties),  access  to  credit 
repotts,  disclosures,  and  advertising 
laws. 

OTS  has  never  identified  its 
preemption  rules  as  applicable  to  state 
housing  creditors  under  AMTPA.  While 
commenters  argued  that  the  failure  to 
apply  these  preemptive  regulations 
would  disadvantage  state  housing 
creditors  vis-a-vis  federal  thrifts,  OTS 
believes  that  this  position  would  lead  to 
an  inappropriate  result  under  its 
regulatory  framework. 

To  enhance  safety  and  soundness  and 
to  enable  federal  savings  associations  to 
conduct  their  operations  in  accordance 
with  best  practices,  OTS  has  occupied 
the  entire  field  of  lending  regulation  for 
federal  thrifts  and  has  given  federal 
savings  associations  the  maximiun 
flexibility  to  exercise  their  lending 
powers  in  accordance  with  a  uniform 
federal  scheme.  See  12  CFR  560.2(a). 
This  complex  uniform  regulatory 
scheme  benefits  federal  thrifts  by 
preempting  most  state  laws  that 
otherwise  woiild  impose  on  federal 
savings  associations  different  regulatory 


requirements  frt)m  state-to-state.  The 
system,  however,  also  imposes  various 
obligations  on  federal  savings 
associations.  For  example,  mrifts  must 
comply  with  an  array  of  regulatory 
limitations  designed  to  ensure  that  their 
moilgage  lending  operations  are 
conducted  in  a  safe  and  soimd  manner. 
These  limitations  include  appraisal 
requirements,  real  estate  lending 
standards,  imderwriting  guidelines, 
limits  on  loans  to  one  borrower,  and 
documentation  requirements.  Thrifts  are 
also  subject  to  regular  examination, 
supervision,  and  enforcement  of  their 
lending  activities. 

OTS  does  not  believe  that  it  may 
impose  these  concomitant  obligations 
on  state  housing  creditors  in  this 
rulemaking  given  the  instructions  in  the 
legislative  history  that  it  was  not 
Congress'  intent  to  place  state  housing 
creditors  imder  the  supervision  of  the 
federal  agencies."  However, 
preemption  under  §  560.2,  without  the 
application  of  the  related  duties,  would 
lead  to  an  unreasonable  regulatory 
result,  i.e.,  the  perverse  situation  where 
state  housing  creditors  could  engage  in 
mortgage  lending — an  area  that  is 
traditionally  highly  regulated — 
unfettered  by  most  state  or  federal 
restrictions,  thereby  creating  a 
regulatory  vacuiun.  Accordingly,  OTS 
declines  to  identify  its  preemption  rules 
as  applicable  to  state  housing  creditors. 

Other  general  lending  rules,  such  as 
§§  560.33  and  560.34,  are  also  a  pari  of 
the  broader  regulatory  scheme 
governing  OTS  supervision  of  the 
lending  operations  of  federal  thrifts.  The 
states  have,  to  a  greater  or  lesser  degree, 
adopted  laws  and  regidations  similarly 
designed  to  supervise  the  lending 
operations  of  state  housing  creditors. 
States  that  restrict  prepayment  penalties 
and  late  charges  usually  apply  diose 
restrictions  to  all  real  estate  loans,  not 
just  to  alternative  mortgage  transactions. 
As  a  result,  the  state  laws  in  these  areas 
are  not  directed  at  restricting  alternative 
mortgage  transactions,  but  in  regulating 
mortgage  transactions  in  general.  OTS  is 
reluctant  to  encroach  upon  this  state 
authority,  given  the  cited  statutory 
direction  and  the  statements  of 
legislative  intent. 

For  these  reasons,  OTS  declines  to 
identify  its  ndes  preempting  state 
lending  regulations  or  any  other  rule 


»»Sen.  Rep.  97-463,  at  55  (1982).  This 
interpretation  is  also  contrary  to  other  expressions 
of  congressional  intent,  which  left  room  for  state 
action  by  sp»-ifically  reserving  specific  areas  to  the 
states.  12  U.S.C.  3802(2),  for  example,  indicates  that 
state  housing  creditors  must  comply  with 
applicable  state  licensing  requirements  and  must 
remain  or  become  subject  to  the  applicable 
regulatory  requirements  and  enforcement 
mechanisms  provided  by  state  law. 
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that  applies  to  real  estate  lending  in 
general.  Rather,  OTS  will  identify  only 
those  regulations  that  OTS  deems  to  he 
intrinsic  to  the  ability  to  offier 
alternative  loans.  ^^ 

A  number  of  commenters  alleged  that 
this  interpretation  of  AMTPA  would 
subject  state  housing  creditors  to  state 
laws  on  prepayments  and  late  charges 
while  federal  thrifts  would  remain 
subject  to  more  permissive  OTS 
regulations  in  these  areas.  As  a  result, 
these  commenters  argued  that  the 
proposed  rule  is  inconsistent  with  the 
twin  purposes  of  AMTPA — the 
elimination  of  discriminatory  impact 
that  federal  regulations  have  on  state 
housing  creditors  and  the  promotion  of 
parity  for  state  housing  creditors. 
Specifically,  commenters  speculated 
that  the  proposed  rule  woidd 
discriminate  against  state  housing 
creditors  vis-a-vis  federal  savings 
associations  in  the  following  ways: 

•  Limit  the  range  of  products  offered 
by  state  housing  creditors.  Some  state 
housing  creditors  would  no  longer  be 
able  to  offier  lower  rates  to  consumers 
who  agree  to  take  a  loan  with  a 
prepayment  penalty.  In  addition, 
restrictions  on  late  charges  would  deny 
lenders  flexibility  in  loan  pricing  and 
prohibit  lenders  from  placing  the  cost  of 
late  payments  on  delinquent  borrowers. 

•  Increase  compliance  costs,  risk  of 
document  error,  and  litigation  risk. 
Rather  than  complying  with  uniform 
OTS  rules,  creditors  with  multi-state 
operations  would  have  to  comply  with 
inconsistent  state  and  local  laws. 

•  Reduce  the  ability  to  minimize 
prepajrment  risk.  Prepayment  penalties 
protect  state  housing  creditors  (and 
secondary  market  purchasers)  from 
extreme  changes  in  their  portfolios. 

•  Reduce  the  value  of  tnefr  loans  in 
the  secondary  market.  Investors  will  be 
less  able  to  protect  against  prepayment 
risk,  and  will  inciu'  additional  due 
diligence  costs  (and  risks)  to  review 
pools  against  widely  varying  state  law. 
These  costs  will  be  passed  on  to  state 
housing  creditors,  liie  secondary 
market  also  may  have  to  create  separate 


''One  commenter  warned  that  this  focus  could 
undermine  the  broad  preemption  available  for 
federal  thrifts,  i.e.,  that  state  law  may  be  preempted 
for  federal  thrifis  only  when  preemption  is 
"intrinsic"  to  the  effectuation  of  a  federal  policy  or 
goal.  Other  commenters  sought  assurance  that  the 
Rnal  rule  would  not  erode  or  impair  the  scope  of 
preemption  available  to,  or  the  lending  powers  of, 
federal  savings  associations  under  the  Home 
Owners'  Loan  Act  (HOLA).  This  rule  addresses  OTS 
authority  to  identify  rules  for  state  housing 
creditors  under  AMTPA  and  has  no  impact  on 
preemption  available  to,  or  the  lending  powers  of, 
federal  thrifts  under  the  HOLA.  The  preemption 
principles  under  the  HOLA  are  well  settled.  See 
e.g.,  12  CFR  545.2,  557.11.  and  560.2;  and  OTS  Op. 
Chief  Counsel  (Nov.  22, 1999). 


pools  for  federally  chartered  lenders  and 
state  chartered  lenders  to  accommodate 
these  differences. 

Commenters  also  speculated  that 
some  lenders  may  choose  not  to  offer 
alternative  mortgage  transactions  in 
jurisdictions  with  restrictive  laws,  may 
cease  all  lending  operations  within 
those  jurisdictions,  or  exit  the  industry 
entirely.  This  reduced  competition,  they 
argue,  would  reduce  the  availability  of 
a^rdable  credit  to  consumers  contrary 
to  the  goals  of  AMTPA. 

Contrary  to  comimenters'  speculation, 
historical  evidence  indicates  that  the 
final  rule  should  not  have  a  significant 
detrimental  effect  on  state  housing 
creditors'  ability  to  compete  against 
federal  thrifts  in  the  alternative 
mortgage  market.  State  housing 
creditors  functioned  for  14  years  (1982- 
1996)  Without  applying  OTS  regulations 
on  late  charges  and  prepayments.  While 
various  prepayment  regulations  were 
applicable  during  this  period,  federal 
thrifts  were  relatively  free  to  impose 
prepayment  penalties  since  1983." 
Additionally,  the  regulations  on  late 
charges  have  not  changed  substantially 
during  this  period,  other  than  to 
eliminate  limitations  on  the  amount  of 
the  late  charge. >*  Accordingly,  OTS  has 
concluded  that  these  provisions  are  not 
essential  for  parity. 

OTS  also  notes  that  state  housing 
creditors  were  vigorous  competitors  in 
mortgage  lending  throughout  this  time 
period.  While  relative  market  share  in 
the  alternative  mortgage  market  is  not 
available,  OTS  does  have  information 
regarding  the  relative  participation  in 
the  one-  to  four-family  mortgage  market. 
In  1982,  commercial  banks  and  thrifts 
dominated  this  market  by  originating 
approximately  66.0  percent  of  one-  to 
four-family  mortgages.  Mortgage 
companies'  market  share  was 
significantly  smaller  at  28.9  percent  of 
the  market.  By  1996,  when  OTS 
changed  its  AMTPA  rules,  these 
positions  had  reversed  with  mortgage 


"  Until  May  23, 1983,  federal  savings 
associations  were  permitted  to  impose  prepayment 
penalties  under  limited  circumstances.  See  12  CFR 
545.8-5(b)  (1983)  summarized  below  at  note  19.  On 
May  23, 1983.  the  Bank  Board  changed  this  rule  to 
permit  a  federal  savings  association  to  impose 
prepayment  penalties  as  provided  in  the  loan 
contract.  Penalties  on  loans  secured  by  owner- 
occupied  hdmes,  however,  were  prohibited  for  a  90- 
day  period  following  the  issuance  of  a  notice  of 
adjustment  of  interest  rate,  payment  balance,  or 
term  to  maturity.  12  CFR  545.34(c)  (1984).  In  1993. 
OTS  removed  even  these  limited  restrictions  and 
allowed  federal  thrifts  to  impose  prepayment 
penalties  at  any  time  and  in  any  amount  authorized 
in  the  loan  contract  for  both  adjustable  rate  and 
fixed  rate  loans.  58  FR  4308  (Jan.  14.  1993).  This 
rule  is  now  codified  at  12  CFR  560.34  (2002). 

"•  Compare  12  CFR  S45.8-3(e)  (1983)  with  12 
CFR  560.33  (2002). 


companies  originating  56.8  percent  and 
commercial  banks  and  thrifts  originating 
42.5  percent  of  all  one-  to  four-family 
mortgages." 

Moreover,  it  is  not  clear  that  Congress 
viewed  prepayment  penalties  and  late 
charges  as  essential  to  parity.  Neither 
AMTPA  nor  its  legislative  history 
provides  any  useful  guidance 
concerning  this  issue.  However,  if 
Congress  had  viewed  these  provisions 
as  essential  to  parity,  it  is  imlikely  that 
Congress  would  have  adopted  the 
statutory  scheme  foimd  in  AMTPA.  As 
noted  above,  AMTPA  does  not  place  all 
state  housing  creditors  within  the 
jurisdiction  of  one  federal  regulator,  but 
assigns  state  housing  creditors  to  three 
federal  agencies  in  a  way  that 
"recogniz[es]  traditional  industry 
lines.""  When  AMTPA  was  enacted, 
however.  NCUA,  OCC,  and  the  Bank 
Board  had  different  requirements 
regarding  prepayment  penalties. 
Congress  baimed  federal  credit  unions 
from  imposing  prepayment  penalties, 
which  suggests  that,  at  least  for  credit 
unions.  Congress  recognized  that 
prepayment  penalties  were  not  essential 
to  the  ability  to  make,  purchase,  or 
enforce  alternative  mortgage 
transactions.'^  OCC  regulations,  on  the 
other  hand,  permitted  national  banks  to 
impose  prepayment  penalties  on  ARMs 
until  30  days  prior  to  the  first  scheduled 
interest  rate  adjustment  date."  Bank 
Board  regulations  permitted  federal 
savings  associations  to  impose 
prepayment  penalties  on  alternative 
mortgage  transactions  under  other 
limited  circumstances."  If  Congress  had 


''This  information  was  obtained  on  the  Mortgage 
Bankers'  Association's  Web  site,  which  indicates 
that  its  source  was  a  HUD  Survey  of  Mortgage 
Lending  Activity  discontinued  in  1998.  OTS  notes 
that  at  least  one  commenter  asserts  that  state 
housing  creditors  now  originate  approximately  80 
percent  of  all  mortgages. 

'•Sen.  Rep.  97-463,  at  55  (1982). 

>'  12  U.S.C.  1757(5)(A)(vUi)  (1962). 

>■  12  CFR  29.6  (1983).  Shortly  after  AMTPA  was 
enacted,  OCC  revised  this  rule  to  permit 
prepayment  fees  without  regard  to  the  first 
scheduled  interest  rale  adjustment.  48  FR  28970 
(June  24. 1983). 

«>  12  CFR  54S.B-S(b)  (1983)  provided:  "a 
borrower  on  a  loan  secured  by  a  home  or 
combination  of  home  and  business  property  may 
prepay  the  loan  without  penalty  unless  the  loan 
contract  expressly  provides  for  all  of  the  following: 
(1)  A  prepayment  penalty,  (2)  an  interest  rate  that, 
after  loan  closing  and  after  any  interest-rate 
adjiutment,  remains  fixed  for  a  period  of  at  least 
five  years,  and  (3)  only  such  increMes  in  the  loan 
balance  as  result  from  the  deferral  and    - 
capitalization  of  interest  pursuant  to  §  545.6- 
2(a)(2)(iv)  of  this  part.  The  prepayment  penalty  for 
a  loan  secured  by  a  home  or  combination  of  home 
and  business  property  shall  not  be  more  than  six 
months'  advance  interest  on  that  part  of  the 
aggregate  amount  of  all  prepayments  made  on  such 
loan  in  any  12-month  period  which  exceeds  20 

Continued 
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viewed  the  regulation  of  prepayment 
penalties  as  essential  to  parity,  it  is 
unlikely  that  Congress  would  have 
imposed  a  regulatory  scheme  that,  at  the 
time  of  enactment,  ensured  different 
treatment  among  the  various  state 
creditors. 

The  agencies  also  took  different 
approaches  to  the  regulation  of  late 
charges  in  1982.  The  Bank  Board 
limited  the  amountof  late  charges, 
prescribed  a  minimiun  grace  period,  and 
set  other  restrictions  for  loans  made  on 
the  security  of  a  home  occupied  or  to  be 
occupied  by  the  borrower.^"  By  contrast, 
NCUA  rules  on  alternative  mortgage 
lending  did  not  specifically  address  late 
fees,  although  a  federal  credit  union  was 
permitted  by  statute  to  levy  late  charges 
in  accordance  with  its  by-laws  for 
failure  of  a  member  to  meet  promptly  its 
obligations.  21  OCC's  ARM  rule  also  did 
not  specifically  address  late  charges. 

The  federal  regulators  continue  to 
have  divergent  policies  regarding 
prepayment  penalties  and  late  charges 
under  AMTPA.  For  example,  OCC  has 
promulgated  a  prepayment  provision 
that  applies  only  to  ARM  lending.  This 
rule  permits  national  banks  to  impose 
prepayment  fees  in  connection  with 
ARM  loans  notwithstanding  contrary 
state  laws.  OCC  applies  this  rule  to  state 
chartered  commercial  banks  under 
AMTPA.22  NCUA's  statute,  on  the  other 
hand,  continues  to  bar  federal  credit 
unions  from  imposing  prepayment  fees 
on  any  loan.  12  U.S.C.  1757(5)(A)(viii). 
NCUA  identifies  its  regulation 
implementing  this- ban  and  its 
regulation  preempting  state  laws  on 
prepayment  limits  for  state  chartered 
credit  unions  under  AMTPA.^^ 

OTS  notes  that  absolute  competitive 
equality  is  simply  not  attainable  through 
any  unilateral  OTS  action  in  this 
rulemaking.  While  commenters  argued 
that  this  rule  would  have  a  detrimental 
impact  on  the  abiUty  of  state  housing 
creditors  to  compete,  state  housing 
creditors  have  had,  and  will  continue  to 
have,  a  competitive  advantage  over 
federal  depository  institutions  in  other 
areas.  Unlike  national  banks,  federal 
credit  tmions,  and  federal  savings 
associations,  state  housing  creditors  are 
not  required  to  follow  federal 
regulations  for  any  particular 
transaction.  If  a  state  housing  creditor 
makes  an  alternative  mortgage 
transaction  in  a  state  that  has  a  more 
favorable  regulatory  environment,  it 


may  elect  to  ignore  the  federal 
regulations  and  comply  with 
appropriate  state  laws.  Federally 
chartered  institutions  have  only  one 
choice  of  law. 

OTS  also  notes  that  the  1996 
rulemaking  may  have  introduced  other 
new  inequalities  into  the  alternative 
mortgage  market  by  giving  state  housing 
creditors  within  OTS's  jurisdiction  a 
competitive  advantage  over  depository 
institution  competitors.  For  example, 
these  state  housing  creditors  may  have 
gained  an  edge  over  state  credit  unions 
using  AMTPA  and  federal  credit  unions, 
which  are  precluded  from  imposing 
prepayment  fees.  Moreover,  while  the 
1996  rule  permitted  these  state  housing 
creditors  to  impose  prepayment 
penalties  to  the  same  extent  as  national 
banks  and  federal  savings  associations, 
these  depository  institutions  may  bave 
been  disadvantaged  since  they  remained 
subject  to  various  federal  restrictions  on 
their  ability  to  compete  freely  in  the 
alternative  mortgage  market. 2''  These 
same  restrictions  do  not  apply  to  non- 
depository  institution  state  housing 
creditors. 

Thus,  given  the  statutory  scheme 
underlying  AMTPA,  complete 
competitive  parity  is  impossible.  Within 
this  imperfect  system,  however,  OTS 
has  attempted  to  appropriately  identify 
those  regulations  necessary  for  making 
alternative  mortgages. 

Conunenters  also  speculated  that  the 
final  rule  would  have  a  significant 
negative  impact  on  the  availability  of 
affordable  credit  to  borrowers.  In 
AMTPA,  Congress  foimd  that 
"alternative  mortgage  transactions  are 
essential  to  the  provision  of  an  adequate 
supply  of  credit  secured  by  residential 
property  necessary  to  meet  the 
(expected)  demand  *  *  •"  12  U.S.C. 
3801(a)(2).  This  goal  has  been 
accomplished  through  AMTPA  and 
other  innovations  in  the  mortgage 
market.  In  1982,  the  mortgage  industry 
relied  on  fixed-rate,  fixed-term  mortgage 
instruments  that  lenders,  primarily 
depository  institutions,  funded  through 
relatively  short-term  deposits.  AMTPA 
addressed  one  side  of  this  equation  by 
increasing  the  availability  of  alternative 
mortgage  transactions  bom  state 
housing  creditors.2^  the  other  side  of  the 


percent  of  the  original  principal  amount  of  the 
loan." 
.    20 12  CFR  545.a-3(d)  and  (e)  (1983). 

"  12  CFR  701.21-6  and  701.21-6B,  12  U.S.C. 
1757(10)  (1982). 

"  12  CFR  34.23  and  34.24. 

"12  CFR  701.21(a)  and  (b).  " 


'<  These  restrictions  include  restrictions  on  loans 
to  one  borrower,  real  estate  lending  standards 
governing  such  matters  as  loans-to-value  ratios  and 
underwriting  standards,  and  appraisal 
requirements. 

2^  The  Depository  Institutions  Deregulation  and 
Monetary  Control  Act  of  1980  (DIDMCA)  also 
facihtated  new  mortgage  products  by  extending  the 
variable  rate  ceiling  for  national  banks  to  all 
federally  insured  banks  and  thrifts  (12  U.S.C.  85, 
1463(g).  1785(g),  1831d(a)).  and  by  providing  for  the 
preemption  of  state  usury  ceilings  on  "interest, 


equation — the  liquidity  of  the  mortgage 
market  "  has  been  enhanced  through  the 
government  sponsored  entities  that 
fostered  the  creation  of  government- 
guaranteed  mortgage-backed  securities 
and  through  the  emergence  of  private 
mortgage-backed  securitization 
channels.  Widespread  securitization 
began  in  the  1980's  and  lenders  now 
routinely  originate  loans  for  sale  in  the 
secondary  market.  The  constant  flow  of 
money  into  the  home  mortgage  market 
has  dramatically  altered  the  business  of 
mortgage  lending,  significantly  reducing 
liquidity  issues  for  banks,  thrifts,  and 
other  lenders.  Securitization  has  also 
created  opportunities  for  non-depository 
institutions.  Lenders  no  longer  need  to 
be  financial  institutions  with  significant 
deposits  and  capitalization.  Instead, 
thinly  capitalized  creditors  can  originate 
loans  for  sale  on  the  secondary 
market.2«  As  a  result  of  these 
iimovations,  mortgage  credit  of  all  types 
is  widely  available  and  should  not  be 
significantly  affected  by  this  final  rule. 

Commenters  also  claimed  that  the 
proposed  rule  conflicts  with  the 
decisions  in  National  Home  Equity 
Mortgage  Ass'n  v.  Face.  239  F.3d  633 
(4th  Cir.  2001);  and  Shinn  v.  Encore 
Mortgage  Services  Inc.,  96  F.Supp.2d 
419  (D.N.J.  2000).  Commenters  noted 
that  Face  and  Shinn  held  .that  state 
housing  creditors  within  OTS 
jurisdiction  may  charge  prepayment  fees 
under  §  560.34,  notwithstanding  any 
restrictions  in  state  law. 

OTS's  analysis  is  consistent  with 
these  two  decisions.  In  the  Face  case, 
the  United  States  Court  of  Appeals  for 
the  Fourth  Circuit  held  that  non- 
federally  chartered  housing  creditors 
could  elect  to  have  alternative  mortgage 
transactions  governed  by  OTS 
regulations  on  prepayment  fees  because 
OTS  had  identified  its  prepayment  fee 
regulation  as  applicable  to  alternative 
mortgage  transactions.  The  court 
explained  as  follows: 

The  particular  issue  presented  in  this  case 
is  whether  a  non-federally  chartered 
institution  in  Virginia  may  require  and 
enforce  a  prepayment  fee  in  a  mortgage 
agreement  notwithstanding  Virginia's 
Hmitation  on  prepayment  penalties  as 
contained  in  Virginia  Ckide  §§6.1-330.83  and 
6.1-330.85.  The  resolution  of  this  issue 
depends  on  wlietiier  the  OTS  has  issued 
regulations  authorizing  prepayment  fees  as 
part  of  its  regulations  for  alternative 
mortgage  transactions,  because  if  it  has 
authorized  the  collection  of  prepayment  fees 


discount  points,  finance  charges  and  other  charges" 
for  loans  secured  by  first  mortgages  on  borrowers' 
homes.  12  U.S.C.  1735f-7a.  See  Kathleen  C.  Engel 
&  Patricia  A.  McCoy.  A  Tale  of  Three  Markets:  The 
Law  and  Economics  of  Predatory  Lending,  80  Tex. 
L.  Rev.  1255, 1275  (May  2002). 
»W.  at  1273-74. 
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in  alternative  mortgage  transactions,  then 
Virginia  may  not  apply  its  law  proscribing 
such  prepayment  fees  if  the  non-federally 
chartered  housing  creditor  has  otherwise 
complied  with  the  requirements  of  the  Parity 
Act. 

239  F.3d  at  638  (emphasis  added).  In 
short,  the  Court's  ruUng  correctly  rested 
on  whether  OTS  had  designated  its 
prepayment  fee  regulation  as  applicable 
to  alternative  mortgage  transactions. 
Under  this  analysis,  if  OTS  did  not  so 
designate  the  prepa)rment  fee  regulation, 
then  that  regulation  would  not  apply  to 
alternative  mortgage  transactions,  and 
non-federally  chartered  housing  lenders 
would  be  subjected  to  state  laws 
concerning  prepajrment  fees. 

Shinn  aaoressed  the  limited  issue  of 
whether  OTS  acted  reasonably  and 
within  the  scope  of  its  authority  when 
it  identified  the  prepajmtient  provisions 
for  alternative  mortgage  transactions 
under  AMTPA.  The  Shinn  case  held 
that  OTS  rules  reflected  "a  permissible 
interpretation  of  the  congressional 
authority  vested  in  OTS"  under 
AMTPA.27  The  Shinn  ruling  does  not 
preclude  a  different  interpretation  by 
the  agency  imder  AMTPA. 

Accordingly,  the  removal  of  the 
prepayment  and  late  charge  rules  itom 
its  list  of  identified  regulations  for  state 
housing  creditors  is  consistent  with 
OTS's  authority  under  AMTPA. 

B.  Impact  on  Predatory  Lending 

Commenters  opposing  the  rule 
asserted  that  OTS  initiated  the  proposed 
nile  to  risspond  to  allegations  that  state 
housing  creditors  use  the  AMTPA 
regulations  to  avoid  state  consumer 
protection  laws  governing  prepayments 
and  late  charges  and  to  engage  in 
abusive  lending  practices.  These 
commenters  argued  that  the  proposed 
rule'woiUd  do  little  to  address  predatory 
lending.  They  noted  that  no  single  loan 
term  or  practice  is  the  hallmark  of  a 
predatory  loan  and  that  prepayment 
penalties  and  late  fees  are  not  inherently 
predatory.  These  commenters  observed 
that  non-predatory  loans  often  provide 
for  prepayment  penalties  or  late  fees 
and  that,  under  certain  circumstances, 
these  terms  can  make  it  more  difficult 
for  lenders  to  engage  in  certain  types  of 
predatory  lending,  such  as  loan  flipping. 

Other  commenters,  however,  indicate 
that  two  key  indicia  of  predatory 
lending  are  prepayment  penalties  and 
late  charges.^"  Prepayment  penalties 
may  inhibit  the  borrower's  ability  to 


"96F.  Supp.  2dat425. 

"A  national  representative  of  community 
reinvestment  groups  provided  this  information 
based  on  data  obtained  from  its  consumer  rescue 
fund.  The  fund  provides  prime  rate  refinance  loans 
for  victims  of  predatory  lending. 


refinance  his  or  her  loan  at  a  lower  rate. 
Prepayment  penalties  in  sub-prime 
loans  also  function  as  deferred  fees. 
Commenters  indicated  that  over  one- 
half  of  all  sub-prime  loans  with 
prepayment  penalties  are  eventually 
paid  off  with  a  penalty.  These  penalties 
typically  are  5-7  percent  of  the  loan 
{unount. 

Lenders  may  also  impose  excessive 
charges  for  untimely  payments.  Some 
alternative  mortgage  transactions 
regularly  call  for  late  fees  of  up  to  10 
percent  of  the  monthly  payment.  Many 
states  limit  late  fees  to  4-5  percent  of 
the  payment  amount. 

Commenters  opposing  the  proposed 
rule  also  argued  that  OTS  cited  iio  hard 
evidence  indicating  that  prepayment 
penalties  or  late  fees  are  subject  to  abuse 
imder  AMTPA  regulations.  Indeed,  one 
commenter,  a  trade  association 
representing  a  substantial  segment  of 
the  real  estate  financing  conununity, 
including  national  and  regional  lenders, 
mortgage  brokers,  mortgage  conduits, 
and  service  providers,  reported  that  it  is 
unaware  of  any  comprehensive  report 
demonstrating  that  AMTPA  rules  are 
used  to  defraud  or  abuse  customers. 
These  commenters  asserted  that  the 
anecdotal  information  provided  in 
support  of  the  ANPR  is  inadequate  and 
that  OTS  should  not  proceed  with  this 
rule  until  it  gains  a  more  thorough 
understanding. 

Because  OTS  does  not  directly 
regulate  state  housing  creditors,  it 
cannot  collect  information  on  state 
housing  creditors  that  take  advantage  of 
AMTPA.  OTS  has  found  no 
comprehensive  data  available 
addressing  this  issue.  However,  as 
discussed  below,  the  data  sources  cited 
and  additional  data  submitted  by 
commenters  suggest  that  unregulated 
prepayment  penalties  and  late  charges 
may  be  subject  to  abuse. 

1.  A  joint  report  issued  by  the 
Department  of  Housing  and  Urban 
Development  (HUD)  and  the 
Department  of  the  Treasury  found  that 
prepayment  penalties  in  high  cost  loans 
can  uahibit  borrowers  from  refinancing 
at  lower  rates  when  their  credit 
improves.29 

2.  Prepayment  penalties  are  becoming 
more  common  in  sub-prime  loans.  One 
commenter  estimated  that  the  frequency 
of  prepayment  penalties  in  sub-prime 
loans  was  10  percent  in  1995.  Yet  the 
HUD/Treasury  Report  indicates  that 
four  years  later  approximately  70  to  76 
percent  of  sub-prime  mortgage 


originations  carried  prepayment 
penalties. ^°  Several  commenters  cited   . 
data  from  nationally  recognized 
statistical  rating  agencies  confirming  the 
HUD/Treasiuy  Report  estimate.  By 
contrast,  between  1  and  2  percent  of 
prime  borrowers  currently  are  subject  to 
such  penalties.^' 

3.  Various  commenters  provided  data 
to  demonstrate  the  extent  to  which 
prepayment  penalties  and  late  charges 
are  used  in  predatory  lending.  Although 
OTS  has  not  independently  verified  the 
accuracy  of  this  information, 
commenters  included  the  following 
data.  One  commenter,  a  national 
representative  of  community 
reinvestment  groups,  sampled  30  loans 
drawn  from  its  rescue  fimd  files.  The 
commenter  found  that  the  vast  majority 
of  the  loans  were  high  cost  loans  with 
burdensome  monthly  payments  that 
consumed  unreasonable  portions  of 
borrower  income  and  included 
prepayment  penalties.  The  commenter 
observed  that  a  significant  portion  of  the 
loans  also  had  high  late  fees  of  10 
percent  of  the  overdue  payment.  To 
expand  thefr  sample,  the  commenter 
reviewed  two  prospectus  statements  for 
loan  securitizations  by  major  sub-prime 
lenders  available  on  the  SEC's  Web  site 
and  concluded  that  over  80  percent  of 
the  loans  in  the  pools  had  prepayment 
penalties.  In  addition,  the  commenter 
suggested  that  high  delinquency  rates 
showed  a  failure  to  adequately 
document  borrower  income  levels  and 
pricing  inefficiencies.  Numerous 
commenters  offered  anecdotal 
information  of  predatory  lending  in 
their  communities,  including  practices 
directed  at  minorities  and  the  elderly. 
For  example,  one  fair  housing  center 
indicated  that  it  had  417  predatory 
lending  cases  in  2001  and  that  all  of  the 
loans  in  these  cases  included  a 
prepayment  penalty  for  a  period  of  at 
least  five  years.  Ninety-seven  percent  of 
these  cases  involved  ARMs. 

The  above  information  leads  to  the 
reasonable  conclusion  that  sub-prime 


2«The  joint  HUD/Treasury  Report  on 
Recommendations  to  Curb  Predatory  Home 
Mortgage  Lending  (Apr.  20,  2000)  (HUD/Treasury 
Report)  at  94. 


Jo/d.  at93. 

"  Id.  As  noted  elsewhere  in  this  document,  some 
commenters  argued  that  creditors  often  offer  lower 
rates  in  return  for  prepayment  penalties.  Other 
commenters  disputed  the  notion  that  sub-prime 
borrowers  freely  accept  prepaymentpenalties  as  a 
means  to  lower  their  interest  rates.  These 
commenters  noted  that  the  vast  majority  of  sub- 
prime  applicants  are  never  offered  one  rate  without 
a  prepayment  penalty  and  a  lower  rate  with  a 
penalty.  Even  if  these  offers  were  made, 
commenters  alleged  that  interest  rates  on  sub-prime 
loans  are  not  standardized  and  it  is  extremely 
difficult  to  comparison  shop.  Commenters  further 
argued  that  it  is  implausible  that  sub-prime 
borrowers  choose  prepayment  penalties  such  a  high 
percentage  of  the  time  and  prime  borrowers  do  so 
only  2  percent  of  the  time,  particularly  if  one  is 
describing  a  market  that  is  driven  by  price 
competition. 
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lenders  often  include  prepayment 
penalties  in  sub-prime  loans.  OTS 
recognizes  that  there  is  some 
disagreement  as  to  the  extent  that 
prepayment  penalties  may  affect  a 
borrower's  ability  or  willingness  to 
refinance.  It  is  reported  that  one 
unidentified  study  found  that  sub-prime 
loans  with  prepayment  penalties  are 
prepaid  at  about  90  percent  of  the  rate 
of  sub-prime  loans  without  prepayment 
penalties.32  Nevertheless,  common 
sense  dictates  that  the  existence  of  a 
prepayment  penalty  may  well  inhibit  a 
borrower  from  refinancing  his  or  her 
loan,  which  can  be  problematic  where  a 
good  payment  history  may  allow  the 
borrower  to  graduate  to  a  lower  cost 
loan.^*  Equally  important,  prepayment 
penalties  may  also  be  problematic  in  the 
sub-prime  market  where  a  borrower  may 
be  forced  to  refinance  on  less  favorable 
terms  in  order  to  avoid  default. 3" 
Indeed,  those  circumstances  may 
account  for  the  prepayment  of  many 
sub-prime  loans.  Additionally,  the  cost 
of  the  prepayment  penalty  may  be 
refinanced  in  the  new  loan  balance, 
which  drives  up  the  overall  price  of  the 
loan  to  the  borrower.  High  penalties  that 
are  repeatedly  financed  into  the  cost  of 
successive  loans  may  be  used  by  lenders 
to  strip  borrowers'  equity  in  the  home.^"' 

In  snort,  OTS  can  properly  conclude 
that  the  wide-spread  use  of  prepayment 
penalties  not  only  may  deter  consumers 
from  seeking  to  refinance  high  cost 
loans  that  have  burdensome  provisions, 
but  also  may  have  other  adverse 
consequences  for  sub-prime  borrowers, 
such  as  increasing  the  overall  lending 
cost  for  a  consumer  who  refinances  to 
avoid  default. 

OTS  believes  that  laws  on 
prepayment  penalties  and  late  charges 
are  a  key  component  in  states' 
regulation  of  predatory  lending.  Because 
these  laws  reflect  each  state  legislature's 
judgment,  ufter  due  consideration,  about 
appropriate  consumer  protections 
applicable  to  state  chartered  lenders, 
OTS  will  not  construe  its  authority 
under  AMTPA  to  frustrate  these  state 
efforts  where  another  less  intrusive 
construction  of  AMTPA  is  permissible. 


32  HUD/Treasury  Report  supra  note  29.  at  94. 

"Engel  &  McCoy,  supra  note  25.  at  1285. 

'5  HUD/Treasury  Report  supra  note  29,  at  73-75. 
94.  The  practice  of  repeated  rerinancing  of  a 
mortgage  loan  within  a  short  time  period  with  little 
or  no  benefit  to  the  borrower  is  referred  to  as  loan 
Tlipping.  Loan  flipping  typically  occurs  when  a 
borrower  is  unable  to  meet  scheduled  payments  or 
repeatedly  consolidates  other  unsecured  debts  into 
a  new  home-secured  loan  at  the  urging  of  a  lender. 
In  addition  to  the  origination  fees,  each  refinancing 
may  trigger  prepayment  fees.  Such  fees  may  be 
refinanced  as  a  part  of  the  total  loan  amount  and 
ultimately  strip  borrowers'  equity  out  of  the 
borrower's  home.  Id. 


C.  Scope  of  Preemption  Under  AMTPA 

One  commenter  requested  OTS  to 
specifically  state  that  creditors  offering 
mortgages  under  AMTPA  must  comply 
with  all  state  laws  relating  to  alternative 
mortgages,  except  those  that  expressly 
conflict  with  regulations  identified  by 
OTS. 

AMTPA  provides  little  explicit 
guidance  regarding  the  types  of  state 
laws  that  Congress  intended  to  preempt. 
A  few  conclusions,  however,  may  be 
drawn.  AMTPA  preempts  state  laws  that 
would  ban  a  state  housing  creditor  from 
entering  into  an  alternative  mortgage 
(e.g.,  a  law  that  bars  variable  rate  loans). 
Similarly,  state  laws  that  conflict,  or  are 
inconsistent,  with  identified  OTS 
regulations  would  be  preempted. 
Because  OTS  is  no  longer  identifying  its 
regulations  on  prepayment  penalties 
and  late  charges,  state  laws  addressing 
prepajrments  or  late  charges  generally 
would  not  be  preempted  by  AMTPA.^" 

D.  Alternatives,  Modifications,  and 
Clarifications 

Commenters  addressed  th?  following 
alternatives,  modifications,  and 
clarifications  of  the  proposed  rule. 

1.  Modify  Regulations  Applicable  to 
Federal  Thrifts 

As  an  alternative  to  the  proposed  rule, 
a  number  of  commenters  urged  OTS  to 
revise  §§  560.33  and  560.34. 
Commenters  urged  OTS  to  impose 
reasonable  limitations  on  prepayment 
penalties  and  late  charges  by  federal 
thrifts  and  apply  these  limitations  to 
state  housing  creditors  under  AMTPA. 
Commenters  suggested:  (1)  Banning 
prepayment  penalties  and  late  charges 
on  all  mortgage  transactions  or  on  high- 
cost  alternative  mortgage  transactions; 
(2)  Permitting  prepayment  penalties 
only  during  the  first  two  years  after 
origination  of  the  alternative  mortgage 
transaction;  (3)  Restricting  the  amount 
of  prepayment  penalties;  and  (4) 
Requiring  a  lender  that  wishes  to 
impose  a  prepayment  penalty  to 
demonstrate  that  it  has  offered  the 
customer  a  loan  with  a  prepayment 


"^The  OTS  April  30,  1996  legal  opinion  stated 
that  ANfTPA  would  preempt  a  state  law  even  in  the 
absence  of  a  designated  OTS  regulation,  if  state 
housing  creditors  would  be  disadvantaged.  Based 
on  these  statements,  the  commenter  asserted  that 
state  laws  addressing  prepayment  penalties  would 
continue  to  be  preempted  even  if  OTS  no  longer 
designated  §§560.33  and  560.34  as  applicable.  As 
noted  above.  OTS  reviewed  its  prior  position  and, 
after  further  consideration,  concluded  that 
prepayment  penalties  and  late  charges  are  not 
essential  to  parity:  that  state  housing  creditors 
would  not  be  disadvantaged  within  the  meaning  of 
AMTPA  if  state  laws  on  these  subjects  applied  to 
their  loans:  and  that  state  laws  on  these  subjects  are 
not  preempted. 


penalty  and  an  identical  loan  (at  a  lower 
rate)  without  a  prepayment  penalty. 

OTS  declines  to  adopt  any  of  these 
alternatives.  OTS  oversight  and  review 
of  federal  savings  associations  have  not 
revealed  a  level  of  abusive  practices  that 
would  warrant  industry-wide 
regulation.  Rather,  OTS  believes  that  the 
current  prepayment  and  late  charge 
regulations,  when  combined  with  the 
OTS  comprehensive  regime  of  regular 
examination  and  supervision  of  the 
lending  activities  of  federal  savings 
associations  and  its  related  enforcement 
activities,  are  adequate  to  address  the 
operations  of  federal  thrifts  and  to 
discourage  their  participation  in 
predatory  practices.  In  light  of  these 
factors,  OTS  is  disinclined  to  impose 
new  regulatory  burdens  on  the  federal 
savings  associations  within  its 
jurisdiction. 

Additionally,  OTS  notes  that  the 
suggested  changes,  to  the  extent  they 
would  regulate  the  operations  of  federal 
savings  associations,  fall  beyond  the 
scope  of  the  proposed  rule  and  would 
require  additional  public  conunent 
under  the  Administrative  Procedure 
Act.  5  U.S.C.  553. 

2.  Apply  §§  560.33  and  560.34  to  State 
Savings  Associations 

AMTPA  requires  OTS  to  identify 
regulations  for  state  housing  creditors, 
which  includes  both  depository 
institutions  and  non-depository 
institutions.  By  contrast,  OCC  and 
NCUA  regulations  apply  only  to 
depository  institutions  (i.e.,  state 
chartered  commercial  banks  and  credit 
unions).  The  NPRM  noted  that  state 
savings  associations  are  subject  to  a 
safety  and  soundness  regulatory  scheme 
that  is  similar  to  the  regulation  of 
federal  thrifts  and  substantially  different 
frx)m  other  state  housing  creditors.  On 
this  basis,  OTS  asked  whether  it  should 
treat  state  chartered  savings  associations 
differently  under  AMTPA.  OTS  also 
asked  whether  AMTPA  authorizes  the 
agency  to  differentiate  between  state 
housing  creditors  on  this  basis. 

The  NPRM  also  noted  that  §§  560.33 
and  560.34  could  be  viewed  as  safety 
and  soundness-based  regulations.  For 
example,  §  560.34  permits  federal  thrifts 
to  moderate  prepayment  risk  through 
the  assessment  of  prepayment  penalties. 
Similarly,  §  560.33  allows  federal 
savings  associations  to  encourage  the 
timely  payment  of  loans  and  to  recover 
costs  associated  with  late  payment. 
Accordingly,  OTS  asked  whether  it  was 
appropriate  to  apply  these  rules  to  some 
or  all  mortgage  transactions  by  state 
chartered  housing  lenders  that  are 
depository  institutions. 
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Commenters  supporting  this 
alternative  observed  that  federal  laws 
governing  state  and  federal  savings 
associations  have  become  more  similar 
since  1989  and  that  OTS  has 
increasingly  applied  many  federal  thrift 
operational  and  supervisory  regulations 
to  state  savings  associations. 
Commenters  also  remarked  that  state 
and  federal  savings  associations  pursue 
similar  strategies  within  a  similar 
corporate  and  regulatory  structure.  As  a 
result,  the  lending  authority  of  these 
two  types  of  depository  institutions 
should  be  similar.  Commenters  also 
asserted  that  state  savings  associations 
were  less  likely  to  engage  in  predatory 
practices  than  unregulated  lenders  and 
mortgage  brokers. 

OtS  is  authorized  under  the  HOLA  to 
provide  for  the  examination,  safe  and 
sound  operation,  and  regulation  of 
federal  and  state  savings  associations, 
and  to  issue  appropriate  regulations 
addressing  these  subjects.  12  U.S.C. 
1462a(b)(2),  1463(a)  and  1464(a),37 
However,  state  savings  associations  are 
also  creatures  of  state  law.  States  have 
responsibility  for  addressing  safety  and 
soimdness,  as  well  as  legislating 
consumer  protection  for  their  citizens. 
OTS  rules  must  strike  a  reasonable 
regulatory  balance  to  permit  the  dual 
bwking  system  to  operate.  Many  state 
laws  permit  state  chartered  institutions 
to  comply  with  laws  and  regulations 
governing  federally  chartereid 
institutions  as  an  alternative  to  state 
regulation.  OTS  believes  that  this  choice 
should  remain  within  state  discretion 
and  that  state  thrifts  should  be  required 
to  comply  with  state  law,  except  where 
federal  regulation  is  necessary. ^^ 

At  this  point,  OTS  has  concluded  that 
AMTPA  does  not  permit  it  to 
distinguish  between  state  chartered 
savings  associations  and  other  state 
housing  creditors.  AMTPA  states  that 
transactions  by  all  state  housing 
creditors,  other  than  banks  and  credit 
imions,  must  be  made  in  accordance 
with  regulations  governing  alternative 
mortgage  transactions  issued  by  OTS.  12 
U.S.C.  3803(a).  While  the  statute 


"  While  OTS  has  authority  to  apply  these  two 
regulations  to  state  chartered  savings  associations, 
it  has  no  authority  under  the  HOLA  over  state 
savings  banks.  Therefore,  OTS's  application  of  these 
rules  to  state  chartered  savings  associations  would 
still  result  in  disparate  treatment  for  one  type  of 
depositmy  institution,  state  chartered  savings 
banks. 

^  Most  states  addressing  the  area  have  restricted 
the  imposition  of  prepayment  penalties,  rather  than 
imposed  outright  prohibitions  agaiiut  all  such 
penalties  for  alternative  mortgages.  OTS  is  not 
aware  of  any  state  that  prohibits  all  late  charges. 
This  illustrates  that  each  state  has  weighed  and 
struck  its  own  balance  regarding  the  regulation  of 
state  housing  creditors  and  the  protection  of  state 
consumers. 


indicates  that  state  housing  creditors 
include  savings  and  loan  associations, 
mutual  savings  banks,  and  savings 
banks,  nothing  in  AMTPA  or  its 
legislative  history  permits  OTS  to 
identify  different  regulations  for  state 
housing  creditors  that  are  depository 
institutions.  Accordingly,  OTS  has 
concluded  that  AMTPA  does  not  permit 
the  proposed  distinction. 

OtS,  however,  will  continue  to 
review  the  impact  of  these  changes  on 
state  chartered  savings  associations  and 
will  consider  suggestions  from 
interested  persons  as  to  whether 
additional  changes  are  permissible  and 
necessary.  If  appropriate,  OTS  may 
address  this  matter  in  a  separate 
rulemaking  at  some  future  date. 

3.  Definition  of  Alternative  Mortgage 
Transaction 

AMTPA  defines  an  alternative 
mortgage  transaction  as  a  loan  or  credit 
sale  secured  by  an  interest  in  residential 
real  property — 

(A)  in  which  the  interest  rate  or  finance 
charge  may  be  adjusted  or  renegotiated; 

(B)  involving  a  fixed-rate,  but  which 
implicitly  permits  rate  adjustments  by  having- 
the  debt  mature  at  the  end  of  an  interval 
shorter  than  the  term  of  the  amortization 
schedule;  or 

(C)  involving  any  similar  type  of  rate,  method 
of  determining  return,  term,  repayment,  or 
other  variation  not  common  to  traditional 
fixed-rate,  fixed-term  transactions,  including 
without  limitation,  transactions  that  involve 
the  sharing  of  equity  or  appreciation; 

described  and  defined  by  applicable 
regulation  *  *  *  .3" 

Thus,  AMTPA  applies  to  all  manner  of 
mortgage  instruments  that  do  not 
conform  to  the  traditional  fully- 
amortized,  fixed-interest  rate  mortgage 
loan.  OTS  rules  adopt  this  statutory 
definition  without  elaboration.^^ 

Several  commenters  requested  OTS  to 
clarify  whether  loans  with  certain  terms 
are  alternative  mortgage  transactions 
under  OTS  rules.  Specifically, 
conunenters  seek  clarification  regarding 
the  following  loan  terms: 

•  Interest  rates  that  reduce  if  the 
borrower  pays  on  time.  OTS  has  opined 
that  loans  that  permit  rate  adjustments 
to  reflect  a  borrowers'  actual  payment 
performance  can  be  alternative  mortgage 
transactions  imder  paragraph  (A)  or  (C) 
of  the  definition.^  ^ 


•  Balloon  payments.  To  the  extent 
that  a  loan  has  a  fixed  rate,  but  permits 
rate  adjustments  by  having  the  debt 
mature  at  the  end  of  an  interval  shorter 
than  the  term  of  the  amortization 
schedule  (e.g.,  a  balloon  loan),  a  loan 
may  be  an  alternative  mortgage 
transaction  under  paragraph  (B).'*^ 

•  Shared  appreciation.  Shared 
appreciation  loans  are  s(>ecifically 
included  in  the  definition  at  paragraph 
(C)  and  can  be  an  alternative  mortgage 
transaction. 

•  Prepayment  penalties  and  late 
charges.  While  prepayment  penalties 
and  late  fees  may  affect  a  creditor's  rate 
of  return  on  a  loan,  conventional 
prepayment  penalties  and  late  charges 
are  "common  to  traditional  fixed-rate, 
fixed-term  transactions"  and  do  not 
transform  a  fixed-rate,  fixed-term  loan 
into  an  alternative  mortgage  transaction. 

•  Negative  amortization.  Some 
mortgages,  such  as  ARMs  and  graduated 
payment  loans,  are  designed  to 
negatively  amortize  or  have  the 
potential  to  negatively  amortize,  in  the 
absence  of  delinquency  or  default.  OTS 
believes  that  these  transactions  are 
alternative  mortgages  under  AMTPA. 

Several  commenters  asked  whether 
loans  with  interest  rates  that  adjust 
insignificantly  or  within  a  very  narrow 
range  would  fall  within  the  definition  of 
an  sJtemative  mortgage  transaction.  The 
AMTPA  definition  does  not  expressly 
require  a  loan  to  adjust  by  a  minimum 
amount  before  it  may  be  considered  to 
be  an  alternative  mortgage  transaction. 
However,  creditors  issuing  loans  that 
are  alternative  in  form,  but  not 
substance,  solely  to  obtain  the  benefits 
of  preemption,  assume  the  risk  that  the 
loans  may  not  be  found  to  be  alternative 
mortgage  transactions  within  the 
AMTPA  definition. 

4.  Definition  of  State  Housing  Creditor 

One  commenter  cautioned  that  certain 
statements  in  the  NPRM  were 
misleading  to  the  extent  they  indicated 
that  a  housing  creditor  must  hold  a  state 
license  to  be  eligible  to  make  a  loan 
under  AMTPA.  The  commenter 
observed  that  state  laws  exempt  certain 
creditors  from  state  licensing 
obligations.  AMTPA  does  not 
unconditionally  require  a  housing 


'■12  U.S.C.  3802(1). 

«°The  current  regulation  at  12  CFR  560.220 
includes  a  specific  cross-reference  to  the  statutory 
definition,  birt  the  proposed  rule  text  did  not.  To 
clarify  this  point,  OTS  has  revised  the  final  rule  to 
include  the  statutory  reference. 

«<  SeeXnS  Op.  Chief  Counsel  (Nov.  27. 1996)  (A 
loan  that  explicitly  provides  for  a  specified  increase 
in  the  interest  rate  if  the  borrower  becomes 
delinquent  for  more  than  30  days  twice  in  a 


revolving  twelve  month  period  is  an  alternative 
mortgage  transaction  under  paragraph  (A)  or  (C)  of 
the  definition). 

"  See  OTS  Op.  Chief  Counsel  (Feb.  10. 1997).  But 
see  Hays  v.  Bankers  Trust  Co..  46  F.  Supp.  .2d  490, 
499  (S,D.W.V.  1999)  (footnote  17  states  that  AMTPA 
applies  only  to  ARMs  and  does  not  cover  the  loan 
at  issue,  which  was  a  balloon  loan.  This  footnote 
appears  to  be  erroneous  in  light  of  paragraph  (B)  of 
the  definition). 
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creditor  to  hold  a  state  license.*^  Rather, 
it  merely  requires  a  creditor  to  hold  a 
state  license  where  the  underlying  state 
law  imposes  a  licensing  requirement. 

5.  Preemption  for  Operating 
Subsidiaries 

Two  commenters  asked  OTS  to 
confirm  that  operating  subsidiaries  of 
federal  thrifts  have  the  same  lending 
authority  and  benefits  of  federal 
preemption  as  federal  thrifts  and,  thus, 
do  not  need  to  use  AMTPA  to  preempt 
state  law.  Another  commenter,  however, 
hinted  that  operating  subsidiaries  of 
federal  thrifts  should  be  treated  like 
other  state  housing  creditors  under 
AMTPA. 

Under  OTS  rules,  operating 
subsidiaries  of  federal  thrifts  are  subject 
to  the  same  requirements  as  federal 
thrifts.  For  example,  an  operating 
subsidiary  is  permitted  to  engage  in  any 
activity  that  the  federal  savings 
association  may  conduct  directly.  12 
CFR  559.3(e)(1).  Unless  specifically 
provided  by  statute,  regulation,  or  OTS 
policy,  all  federal  statutes  and 
regulations  apply  to  operating 
subsidiaries  in  the  same  maimer  as  they 
apply  to  federal  savings  associations.  12 
CFR  559.3(h)(1).  In  addition,  state  laws 
apply  to  operating  subsidiaries  only  to 
the  extent  that  they  apply  to  a  federal 
savings  association.  12  CFR  559.3(n)(l). 
OTS  has  taken  these  positions  because 
operating  subsidiaries,  which  may  only 
engage  in  activities  permissible  for  its 
parent  federal  savings  association  and 
must  be  controlled  by  the  thrift,  are 
treated  as  the  equivalent  of  the  parent 
thrift  for  regulatory  and  reporting 
purposes.'''*  Because  operating 
subsidiaries  of  federal  savings 
associations  have  the  same  lending 
authority  and  benefits  of  federal 
preemption,  they  do  not  need  to  use 
AMTPA  to  preempt  state  law. 

6.  Retroactive  Application 

One  commenter  asked  whether  the 
final  rule  will  apply  to  loans 
consummated  befcwe  the  effective  date. 
The  commenter  warned  that  borrowers 
would  argue  that  the  new  rule  must 
apply  retroactively  to  existing 
transactions  because  OTS  was 
"incorrect"  when  it  revised  the  rules  in 
1996.  In  this  final  rule,  OTS  has  selected 


■«'  12  U.S.C.  3802(2)  states:  "A  person  is  not  a 
'housing  creditor'  with  respect  to  a  specific 
alternative  mortgage  transaction  if,  except  for  this 
chapter,  in  order  to  enter  into  that  transaction,  the 
person  would  be  required  to  comply  with  licensing 
requirements  imposed  under  State  law,  unless  that 
person  is  licensed  under  applicable  State  law  and 
such  person  remains,  or  becomes,  subject  to  the 
applicable  regulatory  requirements  and 
enforcement  mechanisms  provided  by  State  law." 

"  See  61  FR  66561 ,  66563  (Dec.  18.  1996). 


between  two  permissible  interpretations 
of  AMTPA  based  upon  a  reevaJuation  of 
the  statute.  OTS  has,  in  no  way, 
concluded  that  the  1996  rule  changes 
reflected  an  impermissible  construction 
of  its  statute.  Accordingly,  there  is  no 
basis  for  arguing  that  the  final  rule 
applies  retroactively  to  transactions 
consummated  before  the  effective  date. 

Even  if  OTS  were  to  assume  that  it 
had  the  ability  to  apply  this  rule 
retroactively,  such  a  position  would 
seriously  disrupt  the  mortgage  markets. 
Borrowers  and  originating  lenders  have 
made  pricing  decisions  regarding  the 
interest  rates  and  conditions  and  terms 
of  mortgages  based  on  the  inclusion  or 
exclusion  of  prepayment  penalties. 
Similar  pricing  decisions  have  been 
made  regarding  secondary  sales  of  these 
mortgages,  either  on  a  whole  loan  basis 
or  as  a  part  of  mortgage  pools  backing 
securities.  OTS  does  not  believe  that  it 
may  take  away  or  impair  vested  rights 
acquired  under  a  lawfully  issued  and 
effective  regulation. 

E.  Legislative  Recommendations 

Numerous  commenters  on  the  NPRM 
urged  OTS  to  recommend  that  Congress 
repeal  AMTPA.  These  commenters 
noted  that  AMTPA  was  passed  in  a  high 
interest  rate  environment  and  was 
designed  to  permit  state  chartered 
institutions  to  offer  alternative  mortgage 
transactions  that  were  otherwise 
prohibited  under  state  law.  Because  all 
states,  except  one,  permit  alternative 
mortgage  transactions,  these 
commenters  asserted  that  AMTPA  has 
outlived  its  usefulness  and  may  be 
repealed.  Other  commenters,  however, 
supported  the  retention  of  AMTPA. 
These  commenters  noted  that  state  laws 
continue  to  restrict  or  prohibit 
alternative  mortgage  transactions  and 
that  local  governments  are  begiiming  to 
regulate  this  area. 

Legislative  actions  affecting  AMTPA 
are  beyond  the  scope  of  this  rulemaking. 
In  OTS's  view,  however,  piecemeal 
legislative  and  regulatory  solutions 
aimed  at  the  various  complex  issues 
raised  under  AMTPA — predatory 
lending,  the  availability  of  credit,  and 
parity  among  housing  creditors — are  not 
the  best  way  to  approach  this 
problematic  area.  Accordingly,  OTS  and 
a  substantial  number  of  commenters  on 
the  NPRM  believe  that  that  Congress 
should  revisit  AMTPA,  in  the  context  of 
broader  mortgage  reform  legislation 
involving  the  Real  Estate  Settlement 
Procedures  Act,*^  the  Truth  In  Lending 
Act,***  and  predatory  lending.  Only 
comprehensive  reform  can' guarantee 


that  borrowers  receive  meaningful 
information  in  a  comprehensive  and 
comprehensible  form,  that  healthy 
competition  between  housing  creditors 
is  stimulated  so  that  affordable  housing 
credit  continues  to  be  available  to 
consumers,  and  that  statutory  and 
regulatory  burdens  are  minimized.  OTS 
continues  to  advocate  broad-based 
reform  in  this  area  as  well  as  a  review 
of  existing  laws  that  have 
inconsistencies  and  duplications  that 
make  the  mortgage  process  more 
complicated  and  expensive  for 
consumers  than  is  needed. 

OTS  also  indicated  that  it  would 
make  two  recommendations  if  Congress 
decides  to  retain  AMTPA.  First,  OTS 
suggested  that  Congress  should  give 
states  a  new  opportunity  to  opt  out  from 
AMTPA  preemption.  Congress 
originally  gave  the  states  three  years  to 
opt  out  of  AMTPA  preemption.  If  a  state 
opted  out,  state  housing  creditors  would 
continue  to  be  bound  by  the  state's 
regulations  on  alternative  mortgage 
transactions.*^  Only  a  handful  of  states 
decided  to  reject  preemption. 

Commenters  opposing  a  new  opt  out 
period  argued  that  this  change  would 
increase  costs  to  consumers,  raise  new 
compliance  issues,  reduce  certainty  in 
the  markets,  and  raise  the  possibility 
that  Congress  would  add  new  opt  out 
periods  to  other  statutes  including 
DIDMCA.  One  commenter  feared  that 
many  states  would  opt  out,  which 
would  gut  the  application  of  what  was 
intended  as  a  imiform  law. 

The  mortgage  loan  market  has  seen 
dramatic  and  fundamental  changes 
since  the  original  opt  out  period  closed  . 
in  1985.  Certain  changes,  such  as  the 
general  acceptance  of  alternative 
mortgage  transactions  under  state  law 
and  the  increased  availability  of  housing 
credit,  may  have  been  anticipated.  The 
states,  however,  could  not  have 
anticipated  other  changes,  such  as  the 
explosion  in  sub-prime  lending, 
increases  in  predatory  practices  by 
lenders,  and  the  breaddi  of  preemption 
of  state  law  permitted  imder  AMTPA. 
Given  these  changes,  OTS  believes  that 
the  states  should  have  a  new 
opportunity  to  opt  out  of  AMTPA. 

OTS  also  indicated  that  it  would 
recommend  that£;ongress  require  state 
housing  creditors  making  loans  under 
AMTPA  to  identify  themselves  to  the 
states.  Several  commenters  observed 
that  this  disclosure  would  enhance 
enforcement  and  monitoring  activities 
by  state  supervisory  agencies,  fair 
housing  organizations,  and  others.  One 
commenter,  however,  argued  that  this 
revision  is  unnecessary  because  AMTPA 


«  12  U.S.C  2601  efseij. 
«15  U.S.C  1601  efseq. 


« 12  U.S.C  3804(a). 
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requires  state  housing  creditors  to 
comply  with  state  licensing 
requirements  and  states  have  the 
authority  to  require  these  creditors  to 
identify  themselves  to  the  state 
regulator. 

OTS  continues  to  believe  that 
enforcement  is  difficult  imless  states 
have  a  reliable  means  of  identifying 
AMTPA  creditors.  OTS  will  continue  to 
make  this  recommendation  to  ensure 
that  all  states  have  the  ability  to  utilize 
their  applicable  enforcement 
mechanisms. 

n.  Preemption  of  State  Usury  Laws  (12 
CFR  Part  590)-^^te  Fees  on  Federally- 
Related  Residential  Manufsctured 
Housing  Loans 

Part  590  implements  section  501  of 
DIDMCA.*«  Section  501  provides  for  the 
permanent  preemption  of  state  laws  that 
expressly  limit  the  rate  or  amount  of 
interest,  discount  points,  finance 
charges,  or  other  charges  assessed  in 
connection  with  certain  federally- 
related  residential  loans.  This 
preemption  does  not  apply  to  loans 
secured  by  a  first  Uen  on  a  residential 
manufactured  home  unless  the  loan 
complies  with  consumer  protections  in 
§  590.4.  This  regulation  addresses  such 
matters  as  balloon  payments, 
prepayment  penalties,  late  charges, 
deferral  fees,  notice  before  repossession 
or  foreclosure,  and  the  refund  of  prepaid 
interest.  Section  590.4(f)  specifically 
addresses  late  charges.  Paragraph  (f)(4) 
states:  "To  the  extent  that  applicable 
state  law  does  not  provide  for  a  lower 
charge  *  *  *  a  late  charge  on  any 
installment  *  *  *  may  not  exceed  the 
lesser  of  $5.00  or  five  percent  of  the 
unpaid  amount  of  the  installment." 

OTS  proposed  to  eUminate  the  $5.00 
limit.  Two  commenters  opposed  this 
change.  They  noted  that  this  change 
would  permit  lenders  to  increase 
allowable  late  fees  several  times  over 
the  cnirrent  levels  and  would  facilitate 
predatory  lending.  Commenters  also 
observed  that  low-income  borrowers, 
including  limited-income  seniors,  are 
more  likely  to  Uve  in  manufactured 
homes  and  would  be  adversely  affected 
by  the  rule  change.  Four  commenters 
supported  the  proposed  change  because 
it  would:  (1)  Ensure  that  lenders  are 
adequately  compensated;  (2)  provide  a 
stronger  self-adjusting  incentive  for 
consumers  to  pay  on  time;  and  (3) 
provide  parity  with  late  charges 
permitted  under  state  laws. 

OTS  has  not  adjusted  the  $5  limit  on 
late  fees  in  20  years.  As  a  result,  the 
limit  has  not  kept  pace  with  lenders' 
costs  and  is  too  small  to  serve  as  an 


effective  deterrent  to  late  payment. 
According  to  commenters,  the  $5  limit 
is  an  effective  percentage  rate  of  only 
1.3  percent  of  the  average  manufactured 
home  loan  payment.  This  amount  is 
well  below  the  prevailing  state  late  fee 
for  manufactured  housing,  which 
commenters  assert  is  5  percent  of  the 
loan  installment  payment.  By  contrast, 
the  proposed  limit  is  within  the  mix  of 
late  fee  structures  established  under 
state  law. 

While  some  commenters  feared  that 
the  proposed  rule  would  facilitate 
predatory  lending,  the  revised 
regulation  continues  to  impose  effective 
limitations  on  such  practices.  As 
revised,  §  590.4  limits  the  late  charge  to 
5  percent  of  the  unpaid  amount  of  the 
installment  unless  the  state  provides  for 
a  lower  amoimt.  In  addition,  the  rule 
would  continue  to  provide  that: 

•  No  late  charge  may  be  assessed, 
imposed,  or  collected  unless  the  written 
contract  between  the  borrower  and  the 
lender  provides  for  the  charge 

(§  590.4(f)(1)). 

•  No  late  charge  may  be  collected  if 
an  installment  is  paid  in  full  on  or 
before  the  15th  day  after  its  scheduled 
or  deferred  due  date,  unless  state  law 
permits  a  longer  period  (§  590.4(f)(2)). 

•  A  late  charge  may  be  imposed  only 
once  on  an  installment,  and  may  not  be 
collected  if  an  installment  has  been 
deferred  §  590.4(f)(3). 

The  NPRM  asked  whether  OTS 
should  also  eliminate  the  5  percent  limit 
on  the  amount  of  the  late  fee  and  permit 
state  law  to  govern  the  amount  of  late 
charges.  One  commenter  supported  and 
one  commenter  opposed  this  change.  A 
third  noted  that  this  alternative  would 
not  have  a  significant  impact  since  few 
states  allow  late  charges  in  excess  of  5 
percent. 

OTS  has  retained  the  5  percent  late 
fee  limitation.  While  few  states  permit 
a  lower  charge,  OTS  believes  that  the  5 
percent  fee  serves  as  an  effective 
consumer  safeguard  to  the  extent  that 
states  permit  late  fees  in  excess  of  5 
percent  of  the  unpaid  amount. 

m.  Preemption  of  State  Due-on-Sale 
Laws  (12  CFR  Part  591)— Definition  of 
Reverse  Mortgage 

OTS  proposed  a  minor  technical 
change  to  part  591,  which  implements 
section  341  of  the  Gam  St.  Germain 
Depository  Institutions  Act  of  1982  (12 
U.S.C.  1701j-3).'«8  Part  591  governs  due- 
on-sale  clauses  in  real  estate  loans  and 
the  preemption  of  state  prohibitions  on 
such  clauses.  OTS  proposed  to  revise 
the  definition  of  reverse  mortgage  at 
§  591. 2(n)  to  clarify  that  a  reverse 


mortgage  is  not  limited  to  a  loan  that 
provides  for  periodic  payments,  but  also 
includes  a  loan  that  provides  for  a  lump 
sum  payment.  This  change  is  consistent 
with  OTS  legal  opinions,'^  and  no 
commenter  addressed  the  issue.  The 
proposed  rule  is  adopted  without 
change. 

IV.  Regulatory  Certifications 

A.  Executive  Order  12866 

The  Director  of  OTS  has  determined 
that  the  final  rule  does  not  constitute  a 
"significant  regulatory  action"  for 
purposes  of  Executive  Order  12866. 

B.  Unfunded  Mandates  Reform  Act  of 
1995 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  Public 
Law  104-4  (Unfunded  Mandates  Act), 
requires  an  agency  to  prepare  a 
budgetary  impact  statement  before 
promulgating  a  rule  that  includes  a 
federal  mandate  that  may  result  in 
expenditure  by  state,  local,  and  tribal 
governments,  or  by  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 
If  a  budgetary  impact  statement  is 
required,  section  205  of  the  Unfunded 
Mandates  Act  also  requires  an  agency  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  before 
promulgating  a  rule.  OTS  has 
determined  that  the  rule  will  not  result 
in  expenditures  by  state,  local,  or  tribal 
governments  or  by  the  private  sector  of 
$100  million  or  more.  Accordingly,  a 
budgetary  impact  statement  is  not 
required  under  section  202  of  the 
Unfunded  Mandates  Act  of  1995. 

C.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
(5  U.S.C.  601-612)  requires  federal 
agencies  to  prepare  a  final  regulatory 
flexibiUty  analysis  with  a  final  rule  that 
was  subject  to  notice  and  comment, 
unless  the  agency  certifies  that  the  rule 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

Parts  590  and  591 .  OTS  did  not 
prepare  an  initial  or  final  regulatory 
flexibility  analysis  for  the  revisions  to 
parts  590  and  591.  The  change  to  part 
590  affects  creditors  making  federally- 
related  loans  secured  by  first  liens  on 
residential  manu&ctured  housing.  The 
final  rule  provides  these  creditors  with 
greater  flexibiUty  in  charging  late  fees, 
while  retaining  the  benefits  of 
preemption  of  state  usury  laws  under 
section  501  of  DIDMCA.  The  current 
rule  limits  late  fees  to  $5,  which  has 
proven  to  be  too  small  to  deter  late 


"12  U.S.C  1735f-7a. 


«"Pub.  L  97-320.  96  Stat.  1469  (1982). 


"OTS  Op.  Chief  Counsel  (June  2.  2000)  (revena 
mortgage  loans  include  an  instrument  providing  for 
a  lump  sum  payment). 
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payments.  The  final  rule  permits  the 
imposition  of  a  more  tangible  penalty 
and  will  benefit  all  creditors  making 
such  loans,  including  small  businesses. 
Part  591  permits  all  lenders,  whether 
federally-  or  state  chartered,  to  exercise 
due-on-sale  clauses  in  real  property 
loans  without  regard  to  state  law.  The 
final  rule  makes  a  clarifying  change  that 
broadens  the  definition  of  reverse 
mortgage  and  codifies  an  existing  OTS 
interpretation.  OTS  believes  that  the 
impact  of  the  final  rule  on  lenders 
should  be  beneficial.  Thus,  OTS 
certifies  to  the  Chief  Coimsel  of 
Advocacy  of  the  Small  Business 
Administration  that  the  changes  to  parts 
590  and  591  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Section  560.220.  OTS  has  performed 
a  final  regulatory  flexibility  act  analysis 
for  the  changes  to  §  560.220.  A 
description  of  the  reasons  why  OTS  is 
adopting  the  final  rule,  a  statement  of 
the  objectives  of,  and  legal  basis  for,  this 
aspect  of  the  final  rule  are  included  in 
the  supplementary  material  above.  In 
addition,  OTS  has  addressed  the 
following  topics. 

1.  Small  Entities  to  Which  the  Rule 
Applies  I 

Section  560.220  applies  to  state 
housing  creditors  other  than  credit 
unions  or  commercial  banks.  OTS  does 
not  compile  data  on  the  total  number  of 
state  housing  creditors  that  may  utilize 
§  560.220.  Moreover,  except  for  state 
chartered  savings  associations,  OTS 
does  not  have  any  authority  to  require 
state  housing  creditors  toidentify 
themselves  or  submit  other  data  to  OTS. 
Similarly,  AMTPA  does  not  require 
state  housing  creditors  to  notify  the 
states  that  they  are  taking  advantage  of 
it.  As  a  result,  OTS  has  little 
information  regarding  how  many  state 
housing  creditors  may  use  §  560.220  or 
how  many  of  these  creditors  are  small 
businesses. 

Nonetheless.  OTS  estimates  that  6,757 
small  state  housing  creditors  may  be 
affected  by  this  regulation.  United  States 
Census  data  indicates  that  7,257  firms 
(excluding  depository  institutions) 
engage  in  real  estate  credit.  OTS 
estimates  approximately  6,457  of  these 
finns  are  small  businesses.  ^^  Based  on 


the  most  recent  TFR  and  Call  Report 
data,  OTS  estimates  that  an  additional 
300  state  chartered  savings  associations 
and  state  savings  banks  are  small 
businesses. 52  For  purposes  of  this 
analysis,  we  have  assumed  that  all  6,757 
of  these  small  businesses  engage  in 
alternative  mortgage  transactions. 

OTS  believes  that  this  number  may 
overstate  the  number  of  small 
businesses  that  may  be  affected  by  the 
changes  to  the  final  rule  for  several 
reasons.  First,  the  use  of  AMTPA  is 
solely  at  the  election  of  the  state 
housing  creditor.  State  housing  creditors 
may,  for  whatever  reason,  decline  to  use 
AMTPA  for  their  alternative  mortgage 
transactions.  Moreover,  many  small 
state  housing  creditors  will  conduct 
alternative  mortgage  transactions  that 
are  governed  by  laws  in  states  that 
either: 

•  Opted  out  of  AMTPA.  State  housing 
creditors  conducting  alternative 
mortgage  transactions  governed  by  these 
laws  currently  cannot  use  §  560.220  to 
preempt  state  law;  or 

•  Enacted  statutes  that  do  not  impose 
any  substantive  prohibitions  and 
restrictions  on  prepayments  or  late 
charges  for  the  loans.  State  housing 
creditors  may  continue  to  charge 
penalties  and  fees  on  alternative 
mortgage  transactions  in  these  states, 
notwithstanding  the  final  rule. 

OTS*s  original  estimate  of  small 
businesses  was  based  on  the  best 
information  available  to  it.  OTS 
encouraged  commenters  with  access  to 
more  complete  and  more  acciuate  data 
to  submit  information  regarding  the 
number  of  state  housing  creditors  (other 
than  credit  unions  or  commercial  banks) 


*•  OTS  based  this  figure  on  firms  reported  under 
NAICS  522292  and  the  special  tabulation  of  the 
1997  economic  census  from  the  United  States 
Bureau  of  the  Census.  The  initial  regulatory 
flexibility  analysis  estimated  that  6,300  of  the  7.257 
firms  were  small  businesses.  OTS  has  revised  this 
figure  to  reflect  recent  increases  to  SBA's  thresholds 
defining  small  businesses.  A  firm  engaged  in  real 
estate  credit  is  now  considered  small  if  it  has  total 
receipts  of  56  million  or  less  per  year.  67  FR  3041 
(Jan.  23.  2002)  to  be  codified  at  13  CFR  121.201.  The 


threshold  previously  was  $5  million.  13  CFR 
121.201  (2002).  While  the  1997  special  tabulation 
does  not  indicate  the  number  of  real  estate  credit 
firms  that  had  less  than  $6  million  in  receipts,  it 
indicates  that  an  additional  157  firms  had  less  than 
$7.5  million  in  receipts.  Recognizing  that  this 
number  will  overstate  the  number  of  small 
businesses  satisfying  the  $6  million  threshold,  OTS 
has  estimated  that  there  are  6.457  small  firms 
engaged  in  real  estate  credit. 

^2  OTS  originally  estimated  that  an  additional  86 
depository  institutions  were  small  state  chartered 
housing  creditors.  This  number  has  been  revised  to 
300.  The  number  used  in  the  initial  regulatory 
flexibility  analysis  did  not  include  state  savings 
banks,  and  must  be  recalculated  to  reflect  recent 
changes  to  the  SBA's  thresholds  defining  small 
depository  institutions.  Until  recently,  small 
depository  institutions  were  defined,  for  RFA 
purposes,  as  depository  institutions  with  assets 
under  $100  million.  13  CFR  121.201  (2002).  The 
threshold  amount,  however,  was  increased  to  $150 
million.  See  67  FR  3041  {)an.  23,  2002)  to  be 
codified  at  13  CFR  121.201.  Based  on  March  2002 
TFR  data.  OTS  regulates  135  state  savings 
associations.  Of  these  savings  associations.  93  have 
assets  of  $150  million  or  less.  Based  on  March  200^ 
Call  Report  data,  the  FDIC  regulates  508  state 
savings  banks.  Of  these  state  savings  banks,  207 
have  assets  of  $150  million  or  less. 


that  may  be  affected  by  this  rule.  OTS 
also  requested  information  regarding 
how  many  of  these  creditors  may  be 
small  businesses. 

One  commenter  argued  that  OTS 
underestimated  the  number  of  small 
businesses  affected  by  the  rule.  The 
commenter  asserted  that  OTS  excluded 
40,000  toBO.OOO  mortgage  brokers  who 
originate  the  majority  of  residential 
loans  in  the  United  States.  The 
commenter  also  asserted  that  thousands 
of  appraisers  and  title  companies  would 
also  see  diminished  revenues. 

OTS  used  United  States  Census  data 
to  determine  the  niunber  of  non- 
depository  institutions  that  would  be 
effected  by  the  rule.  Specifically,  OTS 
used  the  Census  classification — NAICS 
522292 — Real  Estate  Credit,  which  is  a 
subcategory  within  NAICS  5222— Non- 
Depository  Credit  Intermediation. 
NAICS  5222  includes  establishments 
that  are  primarily  engaged  in  extending 
credit  or  lending  funds  raised  by  credit 
market  borrowing.  Within  this  group, 
industries  are  broken  out  based  on  the 
type  of  credit  extended.  The  selected 
classification— NAICS  522292— 
comprises  non-depository  institutions 
that  are  engaged  in  lending  fimds  with 
real  estate  as  collateral  and  includes 
mortgage  bankers  and  loan 
correspondents. 

The  Regulatory  Flexibility  Act 
requires  an  agency  to  consider  direct 
effects  that  a  regulation  niay  have  on 
small  businesses  that  it  regulates.  OTS 
is  not,  however,  required  to  analyze  the 
effects  of  its  rule  on  entities  that  it  does 
not  regulate.  Arguably,  OTS  regulates 
state  housing  creditors  that  make  loans, 
credit  sales,  or  advances  secured  by 
interests  in  real  property.^^  However,  it 
does  not  directly  impose  any  regulation 
on  those  entities  that  garner  fees 
through  brokerage  services  or  through 
other  services  that  facilitate  the  credit 
intermediation  process.  Accordingly, 


=^  OTS  questions  whether  a  regulatory  flexibility 
analysis  is  required  for  the  rule.  Revised  12  CFR 
560.220  imposes  no  restriction  or  limitation  on  any 
small  entity's  ability  to  impose  prepayment 
penalties  or  late  charges.  Rather,  the  rule  leaves  the 
regulation  of  these  matters  entirely  to  the  discretion 
of  the  individual  states.  As  a  result,  OTS  believes 
that  it  may  certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial  number  of  small 
entities.  See  American  Trucking  Ass'n,  Inc.  v.  EPA, 
175  F.3d  1027  (D.C.  Cir.  1999)  (The  D.C.  Circuit 
held  that  EPA  was  not  required  to  perform  a 
regulatory  flexibility  analysis  for  its  national 
ambient  air  quality  standards  (NAAQS).  The 
NAAQS  imposed  no  regulations  on  small  entities. 
Instead,  each  state  regulated  small  entities  through 
the  state  implementation  plans  that  they  were 
required  to  develop  under  the  Clean  Air  Act. 
Because  the  NAAQS  regulated  small  entities  only 
indirectly — that  is,  insofar  as  they  affected  the 
planning  decisions  of  the  states — the  EPA 
concluded,  and  the  D.C.  Circuit  agreed,  that  small 
entities  were  not  subject  to  the  rule). 


Federal  Register /Vol.  67,  No.  187  /  Thursday.  September  26,  2002 /Rules  and  Regulations       60553 


OTS  has  not  included  within  its 
tabulation  entities  that  appear  within 
the  classification  NAICS  5223— 
Activities  Related  to  Credit 
Intermediation.  This  classification 
includes  establishments  that  are 
primarily  engaged  in  facilitating  credit 
intermediation  by  performing  activities, 
such  as  arranging  loans  by  bringing 
borrowers  and  lenders  together  on  a 
commission  or  fee  basis.^'* 

2.  Requirements  of  the  Rule 

AMTPA  permits  certain  state  housing 
creditors  to  make,  purchase,  and  enforce 
alternative  mortgage  transactions 
without  regard  to  any  state  constitution, 
law,  or  regulation,  provided  that  they 
comply  with  regulations  identified  by 
OTS.  As  described  more  fully  in  the 
supplementary  information  section,  the 
final  rule  no  longer  identifies  rules  on 
prepayment  and  late  charges  for  state 
housing  creditors  under  AMTPA.  As  a 
result.  Uiese  state  housing  creditors  will 
likely  be  subject  to  state  laws  addressing 
prepayment  and  restricting  late  charges. 

OTS  is  imable  to  quantify  the  impact 
of  the  final  rule  on  small  state  housing 
creditors  for  several  reasons.  Based  on 
available  data,  it  is  difficult  to 
determine  how  many  alternative 
mortgage  transactions  were  made  under 
OTS  AMTPA  regulations.  Industry-wide 
data  is  available  only  for  one  type  of 
alternative  mortgage  transaction — 
ARMs.  Other  types  of  mortgages  with 
alternative  features  are  generally 
reported  as  fixed-rate  mortgages.  The 
available  data,  however,  indicates  that 
all  housing  lenders  originated  $243.6 
billion  and  $256  billion  in  ARMs  in 
2001  and  2000,  respectively.^^  The  most 
recent  data  available  indicates  that  state 
housing  creditors  (excluding 
conunercial  banks  and  thrifts)  account 
for  approximately  56.3  percent  of  all. 
lending  or  $137.1  bilhon  and  $144.1 
billion  of  ARMs  m  2001  and  2000.^6 
OTS  estimates  that  $17,0  billion  and 
$17,9  billion  of  these  ARM  loans  were 
originated  by  small  state  housing 
creditors  in  2001  and  2000.^7  This 


^*  Mortgage  and  non-mortgage  loan  brokers  are 
included  within  a  subcategory  of  this 
classification— NAICS  52231. 

^'The  Mortgage  Bankers  Association's  Web  site  at 
www.mbaa.org  indicates  that  the  industry 
originated  $2,030  billion  in  1-  to  4-family  mortgages 
in  2001,  and  $1,024  billion  of  these  loans  in  2000, 
and  that  12  percent  and  25  percent  of  these  loans 
were  ARMs  in  2001  and  2000,  respectively. 

^This  information  was  also  obtained  on  the 
Mortgage  Bankers  Association's  Web  site,  which 
indicates  that  its  source  was  a  HUD  Survey  of 
Mortgage  Lending  Activity  discontinued  in  1998. 

^'  OTS  computed  this  figure  using  receipts  by  real 
estate  creditors  as  proxy  for  originations.  Based  on 
these  figures,  OTS  estimates  that  small  creditors 
accounted  for  12.4  percent  of  all  ARM  originations 
by  real  estate  creditors. 


available  data,  however,  does  not 
distinguish  between  transactions  that 
are  made  imder  AMTPA,  and  those  that 
are  not.  As  noted  above,  OTS  has  no 
authority  to  require  state  housing 
creditors  that  use  §  560.220  to  provide 
this  information.** 

hi  the  ANPR  and  NPRM,  OTS 
attempted  to  obtain  more  complete  and 
accurate  information  regarding  the 
extent  to  which  state  housing  creditors 
and  small  state  housing  creditors  engage 
in  alternative  mortgage  transactions 
under  AMTPA.  OTS  also  requested 
information  concerning  the  amount  of 
late  fises  and  prepayment  penalties 
generated  by  these  alternative  mortgage 
transactions.  Commenters,  however, 
provided  no  reUable  additional 
information  on  this  subject.'^ 

Even  if  reliable  estimates  were 
available,  these  amotmts  would  not 
accurately  reflect  the  impact  of  the 
deletion  of  the  preemption  of 
prepayment  charge  provisions  and  late 
charge  provisions.  The  6,757  small  state 
housing  creditors  that  may  be  affected 
by  the  final  rule  will  become  subject  to 
a  broad  range  of  state  laws.  For  example, 
some  of  these  laws  may  continue  to 
permit  the  imposition  of  prepayment 
penalties.  Others  may  prohibit  or 
restrict  prepayment  charges.  Still  other 
laws  would  subject  prepayment 
penalties  to  a  range  of  restrictions,  such 
as  prohibiting  penalties  for  a  set  period 
after  execution  of  the  note  or  mortgage 
or  limiting  the  amount  of  the 
prepayment  penalty.  Based  on  this  wide 
variety  of  restrictions  and  the  fact  that 
state  laws  will  change  over  time.  OTS 
cannot  determine  how  much  income 
would  be  lost  by  small  state  housing 
creditors  under  the  rule.^ 

Moreover,  the  impact  of  the  loss  of 
prepayment  penalties  may  be 
ameliorated  somewhat  through  other 
techniques.  For  example,  lenders  often 
impose  a  higher  overall  interest  rate 
where  prepajrment  penalties  are 


*"  OTS  does  not  currently  collect  data  on  the 
ARM  originations  by  the  small  state  savings 
associations.  However,  March  2002  CMR  data 
indicates  that  these  93  thrifts  hold  approximately 
$1.04  billion  of  ARMs  in  their  portfolios.  Again, 
this  data  does  not  distinguish  transactions  subject 
to  AMTPA  regulations. 

^oQne  of  the  commenters  on  the  ANPR,  a  trade 
association  representing  a  substantial  segment  of 
the  real  estate  financing  community,  including 
national  and  regional  lenders,  mortgage  brokers, 
mortgage  conduits,  and  service  providers,  stated 
that  it  "does  not  have  specific  numbers  regarding 
the  extent  to  which  lenders  are  using  AMTPA  to 
craft  alternative  mortgage  products  that  would 
otherwise  be  affected  by  state  law.  Furthermore  (it) 
knows  of  no  reliable  and  comprehensive  industry 
data  from  any  source." 

0°  See  "The  Handbook  of  Mortgage- Backed 
Securities,"  88-101  (Frank  ].  Fabozzi,  ed.  (5th  ed. 
2001)),  which  contains  a  compilation  of  current 
state  laws  on  prepayment  penalties. 


excluded  from  the  loan  agreement."'  In 
addition,  some  commentators  assert  that 
the  payment  of  points  upon  origination 
and  the  imposition  of  a  prepayment 
penalty  are  economically  equivalent 
transactions.  Since  a  mortgage  with 
points  includes  an  implicit  and  easily 
calculable  prepayment  penalty,  state 
housing  creditors  may  substitute  points 
where  prepayment  penalties  are      , 
prohibited."^ 

Some  commenters  indicated  that  OTS 
did  not  fully  consider  all  impacts  on 
small  businesses,  such  as  increased 
compUance  costs  to  conform  to  newly 
applicable  states  laws,  and  the  negative 
economic  effects  on  small  entities' 
ability  to  offer  a  competitive  product,  to 
address  prepayment  risk,  or  to  access 
the  secondary  loan  markets. 
Commenters,  however,  did  not  provide 
any  reliable  estimates  or  sources  of 
information  regarding  the  magnitude  of 
these  impacts  on  small  entities. 

3.  Significant  Alternatives 

Section  603(c)  of  the  RFA  requires 
OTS  to  describe  any  significant 
alternatives  that  accomplish  the  stated 
objectives  of  the  rule  while  minimizing 
any  significant  economic  impact  of  the 
rule  on  small  entities.  Section  603(c) 
lists  several  examples  of  significant 
alternatives,  including:  (1)  Establishing 
different  compliance  or  reporting 
requirements  or  timetables  that  take  into 
accoimt  the  resources  available  to  small 
entities;  (2)  clarifying,  consolidating,  or 
simplifying  compliance  and  reporting 
requirements  for  small  entities;  (3)  using 
performance  standards  rather  than 
design  standards;  and  (4)  excepting 
small  entities  from  coverage  of  the  rule 
or  a  part  of  the  rule. 


">  In  April  2000,  one  large  sub-prime  lender 
indicated  that  it  lowered  the  interest  rate  on  a  loan 
by  75  basis  points  for  those  borrowers  who  accepted 
a  prepayment  penalty.  See  joint  HUD/Treasury 
Report  supra  note  29,  at  93,  citing  information  from 
the  New  Century  Mortgage  Corporation  Web  site, 
www.netvicenfuiy.com. 

0'  Alan  L.  Feld  ft  Stephan  G.  Marks,  Legal 
Differences  Without  Economic  Distinctions:  Points, 
Penalties,  and  the  Market  for  Mortgages.  77  B.U.  L. 
Rev.  405  (1997).  Some  commenters  objected  to 
OTS's  suggestion  that  state  housing  creditors  can 
"ameliorate  loss  of  income  by  substituting  points  or 
simply  raising  rates."  They  argued  that  a  point  is 
an  immediate,  out-of-pocket  cost  to  a  borrower. 
That  cost  is  fixed  regardless  of  whether  the 
borrower  keeps  the  loan  for  its  full  term,  or  chooses 
to  repay  or  refinance  the  loan  at  some  earlier  date. 
By  contrast,  a  prepayment  penalty  does  not 
necessarily  cost  the  borrower  anything  if  the  loan 
is  retained  through  the  prepayment  penalty  period. 
Commenters  asserted  that  state  housing  creditors 
would  be  at  a  distinct  disadvantage  bemuse  they 
must  charge  higher  rates  and  points.  Even  if  one 
assumes  that  the  average  loan  will  prepay  and  cost 
a  penalty,  such  costs  in  the  aggregate  will  be  less 
than  if  lenders  are  forced  to  ameliorate.  Even  if 
competitive  equality  were  not  the  issue,  state 
housing  creditors  would  still  be  limited  by  state 
caps  on  rates. 
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OTS  considered  retaining  its  current 
identification  of  r^ulations  for  all  state 
housing  creditors.  For  the  reasons 
discussed  above.  OTS  believes  that  this 
course  is  inappropriate.  OTS  also 
considered  whether  it  should  continue 
to  identify  the  existing  regulations  for 
small  state  housing  creditors,  but  not  for 
other  state  housing  creditors.  However, 
given  its  analysis  of  the  purposes  and 
goals  of  AMTPA.  OTS  has  concluded 
that  it  is  inappropriate  to  distinguish 
between  small  and  large  state  housing 
creditors. 

OTS  solicited  comments  on  other 
alternatives  that  would  minimize  the 
biudens  on  small  state  housing 
creditors.  The  commenters  did  not 
suggest  any  alternatives  aimed  at  small 
housing  creditors.  Other  alternatives, 
however,  are  discussed  in  the 
supplementary  information  section 
above. 

4.  Other  Matters    | 

Various  federal  rules  or  statutes 
duplicate  or  overlap  with  the  final  rule. 
NCUA  has  identified  all  of  its  lending 
regulations  as  applicable  to  alternative 
mortgage  transactions  by  state  chartered 
credit  unions.  12  CFR  701.21(a).  These 
regulations  address  such  matters  as  the 
term  of  the  loan,  requirements 
governing  security  instruments,  notes, 
liens,  due-on-sale  provisions,  and 
assumptions.  These  rules  specifically 
prohibit  prepayment  penalties  and 
preempt  state  laws  on  prepayment 
limits  and  late  charges.  OCC,  on  the 
other  hand,  has  identified  as  applicable 
to  state  chartered  commercial  banks,  its 
rules  that  directly  relate  to  ARMs.  OCC's 
identified  regulations  define  ARM 
loans;  state  that  ARMs  may  be  made, 
sold,  purchased,  participated  in,  or  dealt 
in  without  regard  to  any  state  law 
limitation  on  those  activities:  authorize 
certain  indexes;  and  allow  prepayment 
fees.  12  CFR  34.24. 

In  addition,  the  Home  Ownership  and 
Equity  Protection  Act  (HOEPA)^^ 
imposes  limits  on  certain  high  cost 
mortgage  loans  by  state  housing 
creditors.  These  limits  include 
restrictions  on  balloon  payments, 
prepayment  penalties,  and  other 
matters.  Other  federal  statutes  and  rules 
may  also  preempt  the  application  of 
state  laws  on  prepayments  and  late  fees 
for  alternative  mcMlgage  transactions  by 
state  housing  creditors.  See  e.g.,  12  CFR 
590.4  (preemption  of  state  usury  laws 
under  section  501  of  DIDMCA — first 
liens  on  residential  mobile  homes)  and 


12  CFR  part  591  (preemption  of  state 
due-on-sale  clauses  under  section  341  of 
Gam  St.  Germain  Depository 
histitutions  Act  of  1982).»* 

OTS  is  aware  of  no  federal  rules  or 
statutes  that  conflict  with  the  final  rule. 

D.  Federalism 

Executive  Order  13132  imposes 
certain  requirements  on  an  agency  when 
formulating  and  implementing  policies 
that  have  federalism  implications  or 
taking  actions  that  preempt  state  law.  In 
accordance  with  those  requirements, 
OTS  has  consulted  with  the  Conference 
of  State  Bank  Supervisors  and  the 
Natiopal  Association  of  Attorneys 
General  concerning  this  change. 

List  of  Subjects 

12  CFR  Part  560 

Consumer  protection.  Investments, 
Manufactured  homes.  Mortgages, 
Reporting  and  recordkeeping 
requirements.  Savings  associations. 
Securities. 

12  CFR  Part  590 

Banks,  banking.  Loan  programs — 
housing  and  community  development. 
Manufactured  homes.  Mortgages, 
Savings  associations. 

12  CFR  Part  591 

Banks,  banking.  Loan  programs —  , 
housing  and  community  development. 
Mortgages,  Savings  associations. 

Accordingly,  the  Office  of  Thrift 
Supervision  amends  12  CFR  parts  560. 
590,  and  591  as  set  forth  below: 

PART  560— LENDING  AND 
INVESTMENT 

1.  The  authority  citation  for  part  560 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1462,  1462a,  1463, 
1464,  1467a,  1701J-3,  1828,  3803,  3806;  42 
U.S.C.  4106. 

2.  Revise  §  560.220  to  read  as  follows: 

§560.220    Alternative  Mortgage 
Transaction  Parity  Act. 

(a)  Applicable  housing  creditors.  A 
housing  creditor  that  is  not  a 
commercial  bank,  a  credit  union,  or  a 
federal  savings  association,  may  make 
an  alternative  mortgage  transaction  as 


"Pub.  UNo.  103-325  (1994).  108  Stat.  2160. 
amending  the  Truth  in  Lending  Act.  15  U.S.C.  1601 
ef  seq.  The  reference  to  HOEPA  was  not  included 
in  the  initial  regulatory  flexibility  analysis. 


^  One  commenter  argued  that  the  initial 
regulatory  flexibility  analysis  incorrectly  listed  part 
590  as  an  overlapping  or  duplicative  provision 
because  12  U.S.C.  3805  states  that  the  consumer 
protections  in  section  501(c)(1)  of  DIDMCA  do  not 
apply  to  alternative  mortgage  transactions  under 
AMTPA.  State  housing  creditors,  however,  may  rely 
on  state  law  rather  than  AMTPA  for  authority  to 
make  alternative  mortgage  transactions.  If  they  do, 
they  may  assert  preemption  under  section  501 
under  DIDMCA. 


defined  at  12  U.S.C.  3802(1),  by  ' 
following  the  regulations  identified  in 
paragraph  (b)  of  this  section, 
notwithstanding  any  state  constitution, 
law,  or  regulation.  See  12  U.S.C.  3803. 

(b)  Applicable  regulations.  OTS 
identifies  §§560.35  and  560.210  as 
appropriate  and  applicable  for  state 
housing  creditors.  All  other  OTS 
regulations  are  not  identified,  and  are 
inappropriate  and  inapplicable  for  state 
housing  creditors.  State  housing 
creditors  engaged  in  credit  sales  should 
read  the  term  "loan"  as  "credit  sale" 
wherever  applicable  in  applying  these 
regulations. 

PART  590— PREEMFnON  OF  STATE 
USURY  LAWS 

3.  The  authority  citation  for  part  590 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1735f-7a. 

4.  Revise  the  section  heading  and 
paragraph  (f)(4)  in  §  590.4  to  read  as 
follows: 

§590.4    Federally-related  residential 
manufactured  housing  loans— consumer 
protection  provisions. 


(f)*  *  * 

(4)  To  the  extent  that  applicable  state 
law  does  not  provide  for  a  lower  charge 
or  a  longer  grace  period,  a  late  charge  on 
any  installment  not  paid  in  full  on  or 
before  the  15th  day  after  its  scheduled 
or  deferred  due  date  may  not  exceed 
five  percent  of  the  unpaid  amount  of  the 
instalment. 


PART  591— PREEMPTION  OF  STATE 
DUE-ON-SALE  LAWS 

5.  The  authority  citation  for  part  591 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  1464  and  1701  j-3. 

6.  Revise  §  591. 2(n)  to  read  as  follows: 

§591^    Definitions. 

•        *        •        *        • 

(n)  fleverse  mortgage  means  an 
instrument  that  provides  for  one  or 
more  payments  to  a  homeowner  based 
on  accumulated  equity.  The  lender  may 
make  payment  directly,  through  the 
purchase  of  an  annuity  through  an 
insurance  company,  or  in  any  other 
manner.  The  loan  may  be  due  either  on 
a  specific  date  or  when  a  specified  event 
occurs,  such  as  the  sale  of  the  property 
or  the  death  of  the  borrower. 
***** 

Dated:  September  20,  2002. 
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By  the  Office  of  Thrift  Supervision. 
James  E.  Gilleran, 
Director. 

(FR  Doc.  02-24407  Filed  9-25-02;  8:45  am) 
BMJJNO  CODE  S720-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Admlnlatration 

14CFRPart23 

[Dodnt  No.  CE171 ;  Special  Conditions  Na 
23-128-SC 

Special  Conditlona:  Eclipaa  Aviation 
Corporation,  Modal  500;  Hra 
Extinguiahing  Syatam  for  Aft  Mounted 
Engine  Inatailationa. 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  special  conditions. 

SUMMARY:  These  special  conditions  are 
issued  for  the  Eclipse  Aviation 
Corporation,  Model  500  airplane.  This 
airplane  will  have  a  novel  or  unusual 
design  feature(s)  associated  with  aft 
mounted  turbine  engines.  The 
applicable  airworthiness  regulations  do 
not  contain  adequate  or  appropriate 
safety  standards  for  this  design  feature. 
These  special  conditions  contain  the 
additional  safety  standards  that  the 
Administrator  considers  necessary  to 
establish  a  level  of  safety  equivalent  to 
that  established  by  the  existing 
airworthiness  standards. 

EFFECTIVE  DATE:  October  28,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lowell  Foster,  FAA,  Aircraft 
Certification  Service,  Small  Airplane 
Directorate,  ACE-111,  901  Locust  Street, 
Kansas  City,  Missouri  64106,  816-329- 
4.111. 
SUPfn.EMENTARY  INFORMATION: 

Background 

On  July  12,  2001,  Eclipse  Aviation 
Corporation  applied  for  a  type 
certificate  for  their  new  Model  500 
airplane. 

The  Model  500  design  includes 
turbine  engines  mounted  aft  on  the 
fuselage,  which  means  early  visual 
detection  of  engine  fire  is  precluded. 
The  applicable  existing  regulations  do 
not  require  fire  extinguishing  systems 
for  engines.  Aft  mounted  turbine  engine 
installations,  along  with  the  need  to 
protect  such  installed  engines  from 
fires,  were  not  envisioned  in  the 
development  of  part  23;  therefore,  a 
special  condition  regarding  fire 
protection  for  the  engines  of  the  Model 
500  is  required. 


Type  Certification  Basis 

Under  the  provisions  of  14  CFR  21.17, 
EcUpse  Aviation  Corporation  must  show 
that  the  Eclipse  Model  500  meets  the 
following: 

(1)  Applicable  provisions  of  14  CFR 
part  23,  effective  December  18, 1964,  as 
amended  by  Amendments  23-1  through 
23-54  (September  14,  2000). 

(2)  Part  34  of  the  Federal  Aviation 
Regulations  effective  September  10, 
1990,  plus  any  amendments  in  effect  on 
the  date  of  type  certification. 

(3)  Part  36  of  the  Federal  Aviation 
R^^ations  effiective  December  1, 1969, 
as  amended  by  Amendment  36-1 
through  the  amendment  in  effect  on  the 
date  of  type  certification. 

(4)  Noise  Control  Act  of  1972. 

(5)  Special  conditions  that  are  not 
relevant  to  these  special  conditions; 

(6)  Exemptions,  if  any; 

(7)  Equivalent  level  of  safety  findings, 
if  any;  and 

(8)  Special  conditions  adopted  by  this 
rulemaking  action. 

In  addition  to  the  applicable 
airworthiness  regulations  and  special 
conditions,  the  Model  500  must  comply 
with  the  part  23  fuel  vent  and  exhaust 
emission  requirements  of  14  CFR  part 
36,  and  the  FAA  must  issue  a  finding  of 
regulatory  adequacy  pursuant  to  §  611  of 
Public  Law  92-574.  the  "Noise  Control 
Act  of  1972." 

Special  conditions,  as  appropriate,  as 
defined  in  §  11.19,  are  issued  in 
accordance  with  §  11.38  after  public 
notice  and  become  part  of  the  type 
certifications  basis  in  accordance  with 
§  21.17(a)(2). 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  the  type  certificate 
for  that  model  be  amended  later  to 
include  any  other  model  that 
incorporates  the  same  novel  or  unusual 
design  feature,  the  special  conditions 
would  also  apply  to  the  other  model 
under  the  provisions  of  §  21.101. 

Novel  or  Unusual  Design  Features 

The  Model  500  will  incorporate  the 
following  novel  or  imusual  design 
features: 

Turbine  engines  mounted  on  the  aft  of 
the  fuselage.  Aft  mounted  turbine 
engine  installations  need  to  be  protected 
from  fire  since  early  visual  detection  of 
engine  fires  is  not  possible.  This  special 
condition  covers  a  fire  extinguishing 
system  for  the  engines  of  the  Model  500. 

Discussion  of  Conunents 

Notice  of  proposed  special  conditions 
No.  23-01-04-SC-A  for  the  Eclipse 
Model  500  airplanes  was  published  on 
January  29,  2002  (67  FR  4215).  On  June 


17,  2002,  we  published  an  amended 
notice  of  proposed  special  conditions 
(67  FR  46927).  No  comments  were 
received,  and  the  special  conditions  are 
adopted  as  proposed. 

Applicability 

As  discussed  above,  these  special 
conditions  are  applicable  to  the  Eclipse 
Model  500  airplane.  The  engine 
installation  used  in  the  Model  500  does 
not  utilize  additional  engine 
compartments  other  than  those 
addressed  in  the  special  conditions. 
Should  Eclipse  Aviation  Corporation     # 
apply  at  a  later  date  for  a  change  to  the 
type  certificate  to  include  another 
model  incorporating  the  same  novel  or 
unusual  design  featiue,  the  special 
conditions  would  apply  to  that  model  as 
well  under  the  provisions  of  §  21.101. 

Conclusion 

This  action  affects  only  certain  novel 
or  unusual  design  features  on  one  model 
of  airplane.  It  is  not  a  rule  of  general 
applicability,  and  it  affects  only  the 
applicant  who  applied  to  the  FAA  for 
approval  of  these  features  on  the  Eclipse 
Model  500  airplane. 

List  of  Subiects  in  14  CFR  Part  23 

Aircraft,  Aviation  safety.  Signs  and 
symbols. 

CiUtion 

The  authority  citation  for  these  - 
special  conditions  is  as  follows: 

Authority:  49  U.S.C.  106(g).  40113  and 
44701;  14  CFR  21.16  and  21.17;  and  14  CFR 
11.38  and  11.19. 

The  Special  Conditions 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  following  special 
conditions  are  issued  as  part  of  the  type 
certification  basis  for  the  Eclipse 
Aviation  Model  500  airplane. 

Engine  Fire  Extinguishing  System 

(a)  Fires  originating  in  combustor, 
turbine,  and  tailpipe  sections  of  the 
engine  installation  which  contain  lines 
or  components  carrying  flammable 
fluids  must  either: 

(1)  Be  demonstrated  at  critical 
conditions  to  be  controllable  by  test  or 
a  combination  of  test  or  analysis;  or 

(2)  a  fire  extinguishing  system  must 
serve  each  engine  compartment. 

,  (b)  ff  a  fire  extinguishing  system  is 
installed,  the  system  must  comply  with 
the  following  requirements: 

(1)  The  system  must  serve  each  engine 
compartment; 

(2)  The  system,  the  quantity  of  the 
extinguishing  agent,  the  rate  of 
discharge,  and  the  discharge 
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distribution  must  be  adequate  to 
extinguish  fires.  An  individual  "one 
shot"  system  may  be  used;  and 

(3)  For  a  nacelle,  the  system  must  be 
able  to  simultaneously  protect  each 
compartment  of  the  nacelle  for  which 
protection  is  provided. 

(c)  If  a  fire  extinguishing  system  is 
installed,  fire  extinguishing  agents  must 
meet  the  following  requirements: 

(1)  Be  capable  of  extinguishing  flames 
emanating  ft-om  any  burning  of  fluids  or 
other  combustible  materials  in  the  area 
protected  by  the  fire  extinguishing 
system; 

(2)  Have  thermal  stability  over  the 
temperature  range  likely  to  be 
experienced  in  the  compartment  in 
which  they  are  stored:  and 

(3)  If  any  toxic  extinguishing  agent  is 
used,  provisions  must  be  made  to 
prevent  harmful  concentrations  of  fluid 
or  vapors  ft-om  entering  any  personnel 
compartment  even  though  a  defect  may 
exist  in  the  extinguishing  system. 

(d)  If  fire  extinguishing  agents  are 
used,  the  agent  containers  must  meet 
the  following  requirements: 

(1)  Have  a  pressure  relief  to  prevent 
bursting  of  the  container  by  excessive 
internal  pressures; 

(2)  The  discharge  end  of  each 
discharge  line  from  a  pressure  relief 
connection  must  be  located  so  the 
discharge  of  the  fire-extinguishing  agent 
would  not  damage  the  airplane.  The  line 
must  also  be  located  or  protected  to 

'  prevent  clogging  caused  by  ice  or  other 
foreign  matter; 

(3)  A  means  must  be  provided  for 
each  fire  extingiushing  agent  container 
to  indicate  that  the  container  has 
discharged  or  that  the  charging  pressure 
is  below  the  established  minimum 
necessary  for  proper  functioning; 

(4)  The  temperature  of  each  container 
must  be  maintained,  under  intended 
operating  conditions,  to  prevent  the 
pressure  in  the  container  fi"om  falling 
below  that  necessary  to  provide  an 
adequate  rate  of  discharge,  or  rising  high 
.enough  to  cause  premature  discharge; 
and 

(5)  If  a  pyrotechnic  capsule  is  used  to 
discharge  the  fire  extinguishing  agent, 
each  container  must  be  installed  so  that 
temperature  conditions  will  not  cause 
hazardous  deterioration  of  the 
pyrotechnic  capsule. 

(e)  If  a  fire  extinguishing  system  is 
installed,  system  materials  must  meet 
the  following  requirements: 

(1)  No  material  in  any  fire 
extinguishing  system  may  react 
chemically  with  any  extinguishing  agent 
so  as  to  create  a  hazard;  and 

(2)  Each  system  component  in  an 
engine  compartment  must  be  fireproof. 


Issued  in  Kansas  City.  Missouri  on 
September  11,  2002. 

Michael  Gallagher, 

Manager.  Small  Airplane  Directorate,  Aircraft 

Certification  Service. 

|FR  Doc.  02-24449  Filed  9-25-02;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-NMk-220-AD;  Amendment 
39-12893;  AD  2002-19-13] 

RIN  2120-AA64 

Airworthiness  Directives;  Certain 
Airplanes  Originally  Manufactured  by 
l.ocidieed 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  airplanes  originally 
manufactured  by  Lockheed  for  the 
military  as  the  P2V.  This  action 
requires,  among  other  actions,  repetitive 
dye  penetrant  and  detailed  inspections 
to  detect  cracks  in  certain  areas  located 
on  the  left-  and  right-side  lower  wing 
surface  between  the  fuselage  and 
inboard  engine  nacelle;  repetitive 
detailed  inspections  of  adjacent  areas; 
and  repair,  if  necessary.  This  action  also 
requires  operators  to  submit  a  report  of 
the  initial  inspection  findings.  This 
action  is  necessary  to  detect  and  correct 
stress-related  cracking  on  the  left-  and 
right-side  lower  wing  surface  between 
the  fuselage  and  inboard  engine  nacelle, 
which  could  result  in  structural  failure 
of  the  wings  and  consequent  loss  of 
control  of  the  airplane.  This  action  is 
intended  to  address  the  identified 
unsafe  condition. 
DATES:  Effective  October  1,  2002. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
November  25,  2002. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2002-NM- 
220-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Conunents 
may  also  be  sent  via  the  Internet  using 


the  following  address:  9-anm- 
iarcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2002-NM-220-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

Information  pertaining  to  this  AD  may 
be  examined  at  the  FAA,  Transport 
Airplane  Directorate.  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  Denver  Aircraft  Certification  Office 
(ACO),  FAA,  26805  E.  68th  Avenue, 
Room  214,  Denver,  Colorado. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roger  Caldwell,  Aerospace  Engineer, 
ANM-lOOp,  FAA.  Denver  ACO,  26805 
E.  68th  Avenue,  Room  214,  Denver, 
Colorado,  80249-6361;  telephone  (303) 
342-1086;  fax  (303)  342-1088. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
has  received  reports  of  extensive 
cracking  found  on  the  left-  and  right- 
side  lower  wing  surface  between  the 
fuselage  and  inboard  engine  nacelle  on 
certain  airplanes  originally 
manufactured  by  Lockheed  that,  in 
some  cases,  are  used  for  the  special 
purpose  of  forest  and  wildlife 
conservation  (fighting  fires).  The 
cracking  generally  started  from  the  fuel" 
tank  inspection  cutouts  and  access  holes 
(panels  53,  and  151  through  153 
inclusive)  in  a  chordwise  direction. 
Such  cracking  may  be  caused  by  the  age 
of  the  airplanes  and  high  stresses  that 
occur  during  fire-fighting  missions. 
Such  cracking,  if  not  detected  and 
corrected,  could  result  in  structural 
failure  of  the  wings  and  consequent  loss 
of  control  of  the  airplane. 

FAA's  Detennination 

We  have  determined  that  repetitive 
dye  penetrant  and  detailed  inspections 
of  the  left-  and  right-side  lower  wing 
surface  between  the  fuselage  and 
inboard  engine  nacelle,  and  repetitive 
detailed  inspections  of  adjacent  areas 
are  necessary  to  ensure  that  cracks  will 
be  detected,  and  corrective  action  taken 
(before  further  flight),  to  preclude  crack 
growth  to  a  size  that  would  create  an 
imacceptable  risk  of  structural  failure. 

Based  on  the  reports  of  cracking,  the 
required  inspections  focus  on  the  lower 
wing  siuface  area  surrounding  the 
access  holes.  The  identified  method  of 
inspection  is  considered  adequate  to . 
detect  any  cracking  in  those  areas.  Also, 
based  on  the  reports  of  cracking,  and 
considering  the  loading  environment 
the  affected  airplanes  may  be  subjected 
to  in  a  fire-fighting  mission,  we  have 
determined  that  an  initial  dye  penetrant 
inspection  should  be  performed  within 


Federal  Register /Vol.  67.  No.  187 /Thursday.  September  26,  2002 /Rules  and  Regulations       60557 


5  days  or  50  flight  cycles  after  the 
effective  date  of  this  AD,  depending  on 
the  repair  configuration  of  the  airplane, 
and  that  a  detailed  inspection  should  be 
performed  within  5  days  after  the 
efiiactive  date  of  this  AD. 

We  also  have  determined  that 
operators  need  to  submit  a  report  of  the 
initial  inspection  findings  to  us.  The 
intent  of  these  required  inspection 
reports  is  to  enable  us  to  determine  how 
widespread  such  cracking  problems 
may  be  in  the  affected  fleet.  Based  on 
the  residts  of  these  reports,  further 
corrective  action  may  be  warranted. 

Explanation  of  the  Requirements  of  the 
Ruk 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  originally 
manufactiued  by  Lockheed  of  the  same 
type  design  that,  in  some  cases,  are  used 
for  the  special  purposes  of  forest  and 
wildlife  conservation  (fighting  fires), 
this  AD  is  being  issued  to  detect  and 
correct  stress-related  cracking  on  the 
left-  and  right-side  lower  wing  siuface 
between  the  fuselage  and  inboard 
engine  nacelle,  which  could  result  in 
structxnal  ^Itu'e  of  the  wings  and 
consequent  loss  of  control  of  the 
airplane.  This  AD  requires  repetitive 
dye  penetrant  and  detailed  inspections 
to  detect  cracks  in  certain  areas  located 
on  the  left-  and  right-side  lower  wing 
surface  between  the  fuselage  and 
inboard  engine  nacelle;  repetitive 
detailed  inspections  of  adjacent  areas; 
and  repair,  if  necessary.  This  AD  also 
requires  ensuring  that  the  surfaces  are 
thoroughly  cleaned  and  dried  before 
doing  any  dye  penetrant  inspection,  and 
fi-ee  of  contaminants,  paint,  and  other 
coatings  that  could  prevent  dye 
penetrant  ft-om  entering  discontinuities. 
This  AD  also  requires  that  operators 
submit  a  report  of  the  initial  inspection 
findings  to  the  FAA. 

Interim  Action 

This  is  considered  to  be  interim 
action  until  final  action  is  identified,  at 
which  time  we  may  consider  further 
rulemaking. 

Determination  of  Rule's  EflGective  Date 

Since  a  situation  exists  that  requires 
the  inunediate  adoption  of  this 
regulation,  it  is  foimd  that  notice  and 
opportimity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 


preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  nimiber  and  be  submitied 
in  triplicate  to  the  address  specified 
imder  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  AD  is  being  requested. 

•  Include  justification  [e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self -addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Conunents  to 
Docket  Number  2002-NM-220-AD." 
The  postcard  will  be  date  stamped  and 
retiuned  to  the  commenter. 

Regulatory  Impact  * 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft. 


and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979).  U  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  bom  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39-nAIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113. 44701. 

S  39.13    (Anwnded] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2002-19-13  Airplanes  Originally 
Manufactured  by  Lockheed: 

Amendment  3d-12893.  Docket  2002- 
NM-220-AD. 

Applicability:  All  of  the  following 
airplanes,  certificated  in  any  category: 

Aero  Union  Corporation  Model  SP-2H 
(P2V-7)  airplanes.  Type  Certificate  Data 
Sheet  (TCDS)  No.  A24NM.  Revision  0: 

Central  Air  Service,  Inc.,  Model  SP-2H 
(P2V-7)  airplanes,  TCDS  No.  A40CE. 
Revision  0; 

Evergreen  Air  Center  Model  SP-2H 
(identified  on  TCDS  as  ■•2P-2H  (P2V-7)") 
airplanes.  TCDS  No.  AlRM,  Revision  2; 

Hawkins  and  Powers  Aviation,  Inc.,  Model 
SP-2H  (identified  on  TCDS  as  •'HP-P2V-7") 
airplanes,  TCDS  No.  A34NM,  Revision  0; 

Minden  Air  Corporation  Model  SP-2H 
(P2V-7)  airplanes.  TCDS  No.  A36NM. 
Revision  2; 

Neptune  Aviation  Service,  Inc.,  Model  SP- 
2H  (P2V-7)  airplanes.  TCDS  No.  A15SW, 
Revision  1:  and 

U.S.  Department  of  Agriculture  Model  SP- 
2E  (P2V-5F)  airplanes,  TCDS  No.  A17EA. 
Revision  2. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
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subiecfto  the  requirements  of  this  AD.  For  on  the  unsafe  condition  addressed  by  this  inboard  engine  nacelle,  which  could  result  in 

airplanes  that  have  been  modified,  altered,  or  AD;  and.  if  the  unsafe  condition  has  not  been  structural  failure  of  the  wings  and 

repaired  so  that  the  performance  of  the  eliminated,  the  request  should  include  consequent  loss  of  control  of  the  airplane, 

requirements  of  this  AD  is  affected,  the  specific  proposed  actions  to  address  it.  accomplish  the  following: 

owner/operator  must  request  approval  for  an  Comp/ionce:  Required  as  indicated,  unless  Compliance  Times  for  Inspectioiis 

alternative  method  of  compliance  in  accomplished  previously.  ,  ,  ^.     .  .     t.u-    An 

accordance  with  paragraph  (fl  of  this  AD.  The        To  detect  and  correct  stress-related  (a)  The  inspection  requirements  of  this  AD 

request  should  include  an  assessment  of  the  cracking  on  the  left-  and  right-side  lower  must  be  done  at  the  times  listed  in  the 

effect  of  the  modification,  alteration,  or  repair  wing  surface  between  the  hiselage  and  following  table: 

j  Table— Compliance  Times  for  Inspections 

t '  '■ 

Airplanes  Initial  compliance  time  Repetitive  interval Required  actions 

For  airplanes  on  which  a  repair    Within  50  flight  cycles  after  the  ef-    Every  50  flight  cycles Actions  specified  in  paragraph  (b) 

has  been  done  to  con^ect  crack-       fective  date  of  this  AD.  of  tWs  AD.  ^ 

ing  on  the  lower  wing  surface. 

For  airplanes  on  which  a  repair    Within  5  days  after  tfie  effective    Every  50  flight  cycles Actions  specified  in  paragraph  (b) 

has  NOT  been  done  to  correct  date  of  this  AD.                                        ,                                             *''  *''*  ^^■ 
cracking  on  the  lower  wing  sur- 
face.  

For  all  airplanes  Within  5  days  after  the  effective    Every  5  flight  cycles Actton  specified  In  paragraph  (c) 

date  of  this  AD.  o*  '*^'S  AD. 


Dye  Penetrant  and  Detailed  Inspections 

(b)  Do  the  actions  specified  in  paragraphs 
(b)(1)  and  (b)(2)  of  this  AD. 

(1)  Do  a  dye  penetrant  inspection  to  detect 
cracks  in  the  areas  specified  in  paragraphs 
(b)(l)(i)  and  {b)(l)(ii)  of  this  AD.  located  on 
the  left-  and  right-side  lower  wing  surface 
between  the  fuselage  and  inboard  engine 
nacelle.  Ensure  that  the  surfaces  are 
thoroughly  cleaned  and  dried  before  doing 
any  dye  penetrant  inspection,  and  free  of 
contaminants,  paint,  and  other  coatings  that 
could  prevent  dye  penetrant  from  entering 
discontinuities.  Further  guidance  on  dye 
penetrant  inspections  is  provided  in  Chapter 
5.  Section  5  of  Advisory  Circular  (AC)  43.13- 
IB. 

(i)  On  the  external  surface  within  3  inches 
from  the  edge  of  all  access  holes. 
,(ii)  On  the  internal  surface  or  doubler 
within  1  inch  from  the  edge  of  all  access 
holes. 

(2)  Do  a  detailed  inspection  to  detect 
cracks  of  the  areas  adjacent  to  those 
identified  in  paragraph  (b)(1)  of  this  AD. 

Note  2:  For  the  purposes  of  this  AD.  a 
detailed  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

(c)  Do  a  detailed  inspection  to  detect  cracks 
of  the  surface  around  all  access  holes  located 
on  the  left-  and  right-side  external  lower 
wing  surface  between  the  fuselage  and  the 
inboard  engine  nacelle,  and  adjacent  areas. 

Corrective  Action 

(d)  If  any  crack  is  detected  during  any 
inspection  required  by  paragraph  (b)  or  (c)  of 
this  AD,  before  furtlier  flight,  repair  per  a 


method  approved  by  the  Manager,  Denver 
Aircraft  Certification  Office  (ACO).  FAA. 

Reporting  Requirement 

(e)  Submit  a  report  of  inspection  findings 
(both  positive  and  negative)  to  the  Manager. 
Denver  ACO.  FAA.  26805  E.  68th  Avenue. 
Room  214.  Denver,  Colorado  80249-6361;  fax 
(303)  342-1088;  at  the  applicable  time 
specified  in  paragraph  (e)(1)  or  (e)(2)  of  this 
AD.  (The  report  must  include  the  inspection 
results,  a  description  of  any  discrepancy 
found  (e.g.,  crack  length  and  location)  and 
any  repair  done  on  the  lower  wing  surface  if 
applicable,  and  airplane  serial  number.) 
Information  collection  requirements 
contained  in  this  AD  have  been  approved  by 
the  Office  of  Management  and  Budget  (OMB) 
under  the  provisions  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.]  and  have  been  assigned  OMB  Control 
Number  2120-0056. 

(1)  For  airplanes  on  which  the  initial 
inspections  required  by  paragraphs  (b)(1). 
(b)(2).  and  (c)  of  this  AD  are  accomplished 
after  the  effective  date  of  this  AD:  Submit  the 
report  within  10  days  after  performing  those 
initial  inspections. 

(2)  For  airplanes  on  which  the  initial 
inspections  required  by  paragraphs  (b)(1), 
(b)(2).  and  (c)  of  this  AD  have  been 
accomplished  before  the  effective  date  of  this 
AD:  Submit  the  report  within  10  days  after 
the  effective  date  of  this  AD. 

Alternative  Methods  of  Compliance 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Denver 
ACO.  FAA.  Operators  shall  submit  their 
requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager.  Denver  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Denver  ACO. 


Special  Flight  Permits 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Effective  Date 

(h)  This  amendment  becomes  effective  on 
October  1.  2002. 

Issued  in  Renton,  Washington,  on 
September  20,  2002. 
Vi  L.  Lipski, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  02-24415  Filed  9-23-02;  12:24  pm] 

BHJJNG  CODE  4810-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Doctet  No.  2002-NM-235-AD;  Amendment 
39-12894;  AD  2002-19-14] 

RIN2120-AA64 

Airworthiness  Directives;  Locidwed  C- 
130A  Airplanes,  Type  Certificated  in 
ttw  Restricted  Category 

agency:  Federal  Aviation 
Administration,  IX)T. 
ACTION:  Final  rule;  request  for 
comments. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  all  Lockheed  C-130A 
airplanes,  type  certificated  in  the 
restricted  category.  This  action  requires 
repetitive  inspections  to  detect  cracks  at 
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fastener  holes  in  the  left-  and  right-side 
lower  skin  panels  and  stringers  of  the 
center  wing  between  wing  stations  41.0 
and  71.0;  and  replacement  of  any 
cracked  part  with  a  new  part,  or  repair 
and  inspections  at  new  intervals.  This 
action  is  necessary  to  detect  and  correct 
fatigue  cracking  in  the  left-  and  right- 
side  lower  skin  panels  and  stringers  of 
the  center  wing,  which  could  result  in 
structural  failure  of  the  wings  and 
consequent  loss  of  control  of  the 
airplane.  This  action  is  intended  to 
address  the  identified  unsafe  condition. 
DATES:  Effective  September  26,  2002. 

(Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
November  25,  2002. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2002-NM- 
235-AD,  1601  land  Avenue,  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  d-onm- 
iarcommen^f aa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2002-NM-235-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

Information  pertaining  to  this  AD  may 
be  examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Atlanta  Aircraft  Certification 
Office,  One  Crown  Center,  1895  Phoenix 
Boulevard,  suite  450,  Atlanta,  Georgia. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Herderich,  Aerospace  Engineer, 
Airframe  and  Propulsion  Branch,  ACE- 
li7A,  FAA,  Atlanta  Aircraft 
Certification  Office,  One  Crown  Center, 
1895  Phoenix  Boulevard,  suite  450, 
Atianta,  Georgia  30349;  telephone  (770) 
703-6082;  fax  (770)  703-6097. 
SUPPLEMENTARY  INFORMATION:  On  June 
17,  2002,  while  dropping  retardant  on  a 
fire  near  Walker,  California,  a  United 
States  Department  of  Agricultine 
(USDA)  Forest  Service  Model  C-130A 
airplane  was  involved  in  an  accident, 
resulting  ftova.  the  structural  failure  of 
the  center  wing.  Investigation  revealed 
fatigue  cracking  in  the  lower  skin  panels 
and  stringers  of  the  center  wing.  The 
cause  of  such  fatigue' cracking  has  been 
attributed  to  the  age,  time-in-service, 
and  flight  cycles  of  the  airplane.  Such 


fatigue  cracking,  if  not  detected  and 
corrected,  could  result  in  structural 
failure  of  the  wings  and  consequent  loss 
of  control  of  the  airplane. 

FAA's  Determination 

We  have  determined  that  extensive 
cracking  (multiple-site  damage  (MSD)) 
of  the  left-  and  right-side  lower  skin 
panels  of  the  center  wing  between  wing 
stations  41.0  and  71.0  and  the  bonX.  and 
rear  spars,  is  likely  to  occur  on 
Lockheed  C-130A  airplanes,  type 
certificated  in  the  restricted  category. 
Repetitive  inspections  of  these  areas  are 
necessary  to  ensure  that  cracks  will  be 
detected,  and  corrective  action  taken,  to 
preclude  crack  growth  to  a  size  that 
would  create  an  unacceptable  risk  of 
structural  failure. 

MSD  is  characterized  by  the 
simultaneous  presence,  at  multiple 
locations,  of  relatively  small  fatigue 
cracks  that  have  the  same  geometry  and 
stress  level.  The  presence  of  MSD  is 
usually  an  indicator  of  normal  fetigue 
wearout,  as  opposed  to  any  kind  of  an 
anomaly  (e.g.,  material  or  manufocturing 
defect).  The  length  of  critical  MSD 
cracks  is  typically  much  smaller  than 
that  of  a  single,  isolated  critical  crack. 

Based  on  the  reports  of  cracking,  we 
have  determined  that  the  repetitive 
inspections  required  by  this  AD  will 
focus  on  fastener  holes  penetrating  the 
lower  skin  panels  and  stringers  of  the 
center  wing  in  the  affected  areas.  Due  to 
the  nature  of  MSD  cracking,  the  cracks 
that  will  need  to  be  detected  are  very 
small,  perhaps  less  than  0.10  inch  in 
length.  While  inspection  methodologies 
exist  that  can  be  used  to  detect  cracks 
of  this  size,  we  are  ciurently  imaware  of 
any  for  Lockheed  C-130A  airplanes, 
type  certificated  in  the  restricted 
category.  Therefore,  owners  and 
operators  must  submit  inspection 
procedures  and  repetitive  inspection 
intervals  to  the  Manager,  Atianta 
Aircraft  Certification  Office  (ACO), 
FAA.  The  inspection  procedures  must 
be  sufficiently  reliable  to  determine  the 
location  and  orientation  of  cracks  that 
are  very  small,  perhaps  less  than  0.10 
inch  in  length.  A  potential  inspection 
method  would  be  to  develop  an 
inspection  procedure  using  a  bolt  hole 
eddy  current  technique,  develop  a 
reference  standard  to  calibrate  the  test 
instruments,  and  then  use  the 
developed  inspection  procedures  and 
calibrated  instnunents  to  detect  cracks. 
Other  potential  inspection  methods 
include  eddy  ciurent,  eddy  ciurent 
arrays,  and  ultrasonic  techniques. 
Certain  types  of  inspections,  such  as  a 
radiographic,  are  inadequate  to  detect 
small  crack  lengths.  Because  of  the 
potential  catastrophic  natiue  of  this 


cracking,  the  initial  inspection  must  be 
performed  within  4  days  after  the 
effective  date  of  this  AD. 

Repetitive  inspections  must  be    , 
performed  at  intervals  that  prevent 
crack  growth  from  exceeding  the 
minimum  residual  strength  required  to 
support  ultimate  load  on  the  affected 
structure.  These  repetitive  inspection 
intervals  must  be  based  on  a  damage 
tolerance  assessment  of  the  skin  panels 
and  stringers.  Guidance  for  damage 
tolerance  procedures  may  be  found  in 
Advisory  Circular  (AC)  25.571-lC, 
dated  April  29, 1998. 

If  any  crack  is  detected  during  any 
inspection,  operators  must  replace  die 
cracked  part  with  a  new  part;  or  repair 
and  inspKBct  at  new  intervals  based  on  a 
damage-tolerance  assessment  of  the 
wing  panels  and  stringers,  per  a  method 
approved  by  the  Atianta  ACO.  The 
repair  must  include  a  damage  tolerance 
assessment  as  noted  above,  in  addition 
to  analysis  showing  static  strength 
capability  in  compliance  with  the 
certification  basis  of  the  airplane.  In  the 
case  of  the  repair,  determination  of  new 
inspection  intervals  based  on  a  damage- 
tolerance  assessment  of  the  repaired 
wing  panels  and  stringers  is  necessary, 
because  the  repair  may  alter  the 
inspection  intervals  that  are  necessary 
in  order  to  detect  cracks  before  the 
structure  fails.  Conversely,  in  the  case  of 
a  replacement  with  a  new  part,  the 
inspection  intervals  that  apply  to  the 
unrepaired  structure  continue  to  be 
applicable. 

m  addition,  operators  must  report  the 
results  of  inspections  to  the  Atianta 
ACO.  As  a  minimum,  the  report  must 
include  the  following  information: 

•  Airplane  manufacturer's  serial 
numbers): 

•  Time-in-service  of  airplane; 

•  Applicable  type  certincate  data 
sheet; 

•  I)escription  of  usage  imder  which 
the  restricted  category  was  issued  (see 
14  CFR  part  21.25(b)); 

•  Part  numbers  and  time-in-service  of 
damaged  and  undamaged  parts:  and 

•  Diagram(s)  showing  the  location 
and  orientation  of  cracks,  and  if 
available,  the  length  of  cracks. 

Explanation  of  the  Requirements  of  the 
Rule 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Lockheed  C-130A 
airplanes,  type  certificated  in  the 
restricted  category,  this  AD  is  being 
issued  to  detect  and  correct  fatigue 
cracking  in  the  left-  and  right-side  lower 
skin  panels  and  stringers  of  the  center 
wing,  which  could  result  in  structural 
failure  of  the  wings  and  consequent  loss 
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of  control  of  the  airplane.  This  AD 
requires  repetitive  inspections  to  detect 
cracks  at  fastener  holes  in  the  left-  and 
right-side  lower  skin  panels  and 
stringers  of  the  center  wing  between 
wing  stations  41.0  and  71.0;  and 
replacement  of  any  cracked  part  with  a 
new  part,  or  repair  and  inspections  at 
new  intervals.  This  AD  also  requires 
operators  to  submit  a  report  of  the 
inspection  findings  to  the  FAA. 

Interim  Action 

This  is  considered  to  be  interim 
action  until  final  action  is  identified,  at 
which  time  we  may  consider  further 
rulemaking. 

Determination  of  Rule's  Effective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  conunent,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
argiunents  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed.  I 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  AD  is  being  requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 


and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2002-NM-235-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 


§39.13    [AmoMtod] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2002-19-14    Lockheed  C-130A  Airplanes: 

Amendment  39-12894.  Docket  2002- 
NM-235-AD. 

Applicability:  Including,  but  not  limited  to, 
all  of  the  following  Lockheed  C-130A 
airplanes,  type  certiflcated  in  the  restricted 
category: 

Central  Air  Service,  Inc.,  Model  C-130A 
airplanes.  Type  Certificate  Data  Sheet  (TCDS) 
No.  A39CE,  Revision  2; 

Hawkins  &  Powers  Aviation,  Inc.,  Model 
HP-C-130A  airplanes,  TCDS  No.  A30NM, 
Revision  1; 

Hemet  Valley  Flying  Service  Model  C- 
130A  airplanes,  TCDS  No.  A31NM,  Revision 
0; 

LeSEA  Model  C-130A  airplanes,  TCDS  No. 
A34SO,  Revision  0; 

Snow  Aviation  International,  Inc.,  Model 
C-130A  airplanes,  TCDS  No.  TQ3CH, 
Revision  1; 

United  States  Department  of  Agriculture 
(USDA)  Forest  Service  Model  C-130A 
airplanes,  TCDS  No.  A15NM,  Revision  4; 

Western  International  Aviation,  Inc., 
Model  C-130A  airplanes,  TCDS  No.  A33NM, 
Revision  0;  and 

Any  other  surplus  Military  C-130A 
airplanes. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  wheUier  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  fatigue  cracking  in 
the  left-  and  right-side  lower  skin  panels  and 
stringers  of  the  center  wing,  which  could 
result  in  structural  failure  of  the  wings  and 
consequent  loss  of  control  of  the  airplane, 
accomplish  the  following: 

Inspection 

(a)  Within  4  days  after  the  effective  date  of 
rthis  AD,  do  the  actions  specified  in 
paragraphs  (e)(1)  and  (a)(2)  of  this  AD  per  a 
method  approved  by  the  Manager,  Atlanta 
Aircraft  Certification  Office  (AGO),  FAA. 

(1)  Do  an  inspection  to  detect  cracks  at 
fastener  holes  in  the  left-  and  right-side  lower 
skin  panels  and  stringers  of  the  center  wing 
between  wing  stations  41.0  and  71.0.  The 
ins{)ection  procedures  must  be  sufficiently    * 
reliable  to  determine  the  location  and 
orientation  of  cracks  that  are  very  small, 
perhaps  less  than  O.lO  inch  in  length. 

(2)  Develop  repetitive  inspection  intervals 
that  prevent  crack  growth  from  exceeding  the 
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minimum  residual  strength  required  to 
support  ultimate  load  on  the  affected 
structure.  The  repetitive  inspection  intervals 
must  be  based  on  a  damage-tolerance 
assessment  of  the  wing  panels  and  stringers 
and  be  approved  by  the  Manager,  Atlanta 
ACO.  Guidance  for  damage  tolerance 
procedures  may  be  found  in  Advisory 
Circular  (AC)  25.571-lC,  dated  April  29, 
1998.  Thereafter,  do  the  inspection  approved 
per  paragraph  (a)(1)  of  this  AD  at  the 
intervals  approved  per  this  paragraph. 

(b)  If  any  crack  is  detected  during  any 
inspection  required  by  this  AD,  before  further 
flight,  do  the  action(s)  specified  in  paragraph 
(b)(1)  or  (b)(2)  of  this  AD. 

(1)  Replace  the  cracked  part  with  a  new 
part  and  continue  to  inspect  per  paragraph 
(a)  of  this  AD. 

(2)  Repair  and  inspect  at  new  intervals 
based  on  a  damage-tolerance  assessment  of 
the  wing  panels  and  stringers,  per  a  method 
approved  by  the  Manager,  Atlanta  ACO.  The 
repair  must  include  a  damage-tolerance 
assessment  as  noted  above,  in  addition  to  an 
analysis  showing  static  strength  capability  in 
compliance  with  the  certification  basis  of  the 
airplane.  Guidance  for  damage  tolerance 
procedures  may  be  found  in  Advisory 
Circular  (AC)  25.571-lC,  dated  April  29, 
1998. 

Reporting  Requirement 

(c)  Within  10  days  after  accomplishing  the 
initial  inspection  required  by  paragraph  (a)(1) 
of  this  AD,  submit  a  report  of  the  inspection 
results  (both  positive  and  negative)  to  the 
Manager,  FAA,  Atlanta  Aircraft  Certification 
Office,  One  Crown  Center,  1895  Phoenix 
Boulevard,  suite  450,  Atlanta,  Georgia  30349; 
fax  (770)  703-6097.  Information  collection 
requirements  contained  in  this  AD  have  been 
approved  by  the  Office  of  Management  and 
Budget  (OMB)  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44  U.S.C. 
3501  et  seq.)  and  have  been  assigned  OMB 
Control  Number  2120-0056.  As  a  minimum, 
the  report  must  include: 

(1)  Airplane  manufacturer's  serial 
number(s); 

(2)  Time-in-service  of  airplane; 

(3)  Applicable  TCDS; 

(4)  Description  of  usage  under  which  the 
restricted  categorv  was  issued  (see  14  CFR 
part  21.25(b)); 

(5)  Part  numbers  and  time-in-service  of 
damaged  and  undamaged  parts;  and 

Note  2:  Reports  of  "rehabed"  wings 
indicate  that  wing  panels  and  stringers  may 
have  been  replaced. 

(6)  Diagram(s)  showing  the  location  and 
orientation  of  cracks,  and  if  available,  the 
length  of  cracks. 

Alternative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Atlanta 
ACO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Atlanta  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 


compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Atlanta  ACO. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Effective  Date 

(f)  This  amendment  becomes  effective  on 
September  26,  2002. 

Issued  in  Renton,  Washington,  on 
September  20,  2002. 
Vi  L.  Lipski, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certiftcation  Service. 
(FR  Doc.  02-24416  Filed  9-23-02;  12:24  pm] 
BHJJNO  COM  4910-IS-^ 


DEPARTMEffT  OF  TRANSPORTATION 
Fottoral  Aviation  Administration 

14  CFR  Part  71 

[Airspace  DockM  No.  02-AWP-4] 

Estabiiahmant  of  Claaa  D  Jllrapaca; 
Handerson  Airport;  Laa  Vagaa,  NV 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  action  establishes  a  Class 
D  surface  area  at  Henderson  Airport  in 
Law  Vegas,  NV  extending  upward  from 
the  surface  to,  but  not  including,  4,000 
feet  MSL  within  a  4.1 -mile  radius  of 
Henderson  Airport,  excluding  Las  Vegas 
Class  B  airspace.  A  review  of  air  traffic 
operations  and  procedures  at  Henderson 
Airport  has  indicated  the  need  for 
establishment  of  a  Class  D  surface  area 
at  this  location. 
EFFECTIVE  DATE:  January  23,  2003. 

FOR  FimiHER  INFORMATION  CONTACT:  Jen 
Carson,  Airspace  Specialist,  Airspace 
Branch,  AWP-520.11.  Air  Traffic 
Division,  Western-Pacific  Region, 
Federal  Aviation  Administration,  15000 
Aviation  Boulevard,  Lawndale, 
California  90261,  telephone  number 
(310) 725-6611. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  July  23,  2002,  the  FAA  published 
a  notice  (67  FR  48064)  proposing  to 
establish  Class  D  surface  area  airspace  at 
Henderson  Airport  in  Las  Vegas, 
Nevada.  Interested  parties  were  invited 
to  participate  in  this  rulemaking  effort 
by  submitting  comments  on  the 
proposal  to  the  FAA.  In  the  ensuing 
comment  period,  which  closed  on 


September  6,  2002,  the  FAA  received  no 
comments  on  the  proposed  action. 

The  Rule 

This  action  amends  14  CFR  part  71  by 
establishing  Class  D  airspace  at 
Henderson  Airport  extending  from  the 
surface  up  to,  but  not  including,  4,000 
feet  above  Mean  Seal  Level  (MSL) 
within  a  4.1-mile  radius  of  Henderson 
Airport,  excluding  Las  Vegas  Class  B 
airspace.  The  FAA  has  determined  that 
this  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  ciurent. 
Therefore,  this  regulation — (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  afiect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

Class  D  airspace  areas  are  published 
in  Paragraph  5000  of  FAA  Order 
7400.9K,  Airspace  Designations  and 
Reporting  Points,  dated  August  30, 
2002,  and  efi^ective  September  16,  2002, 
through  September  15,  2003,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  D  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  that  Order. 

List  of  Subfects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  part  71  of  Tide  14,  Code  of 
Federal  Regulations  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A. 
CLASS  B.  CLASS  C.  CLASS  D  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40113. 
40120;  E.O.  10854,  24  FR  9565.  3  CFR,  1959- 
1963  Comp.,  p.  389. 

171.1    [Anwnded] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 


60562       Federal  Register /Vol.  67.  No.  187 /Thursday,  September  26,  2002/RvJes  and  Regulations 


Administration  Order  7400. 9K,  Airspace 
Designations  and  Reporting  Points, 
dated  August  30.  2002.  and  effective 
September  16,  2002,  is  amended  as 
follows:  j 

Paragraph  5000    Class  D  Airspace 


AWP  CA  D  Henderson  Airport.  NV  [New] 

Henderson  Airport,  NV 
(Lat.  35°58'35'N,  long,  115°07'58'W) 

That  airspace  extending  upward  from  the 
surface  to,  but  not  including,  4,000  feet  MSL 
within  a  4.1-mile  radius  of  Henderson 
Airport,  excluding  Las  Vegas  Class  B 
airspace.  This  Class  D  airspace  area  is 
effective  during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 


Issued  in  Los  Angeles,  California,  on 
September  16,  2002. 
|ohn  Clancy, 
Manager.  Air  Traffic  Division.  Western-Pacific 
Region. 

[FR  Doc.  02-24447  Filed  9-25-02:  8:45  am) 
BtLUNG  CODE  4910-13-M 


DEPARTMENT  OF  STATE 

22  CFR  Part  42        I 

[Public  Notice  4138]  ' 
RIN  1400-AB22 

Visas:  Documentation  of  immigrants— 
Intemationai  Broadcasters 

AGENCY:  Department  of  State. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  adopts  as  final  the 
Department's  interim  rule  which  created 
a  new  special  immigrant  visa 
classification  for  certain  intemationai 
broadcasting  employees  of  the 
Intemationai  Broadcasting  Bureau  of  the 
Broadcasting  Board  of  Governors  or 
grantees  of  that  Board. 

Effective  Date:  This  rule  takes  effect 
on  September  26,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Chavez.  Legislation  and  Regulations 
Division,  Visa  Services,  Department  of 
State.  Washington.  DC  20520-0106. 
SUPPLEMENTARY  INFORMATION: 

What  Is  the  Authority  for  This  Rule? 

On  March  19.  2001.  the  Department 
published  an  interim  mle  (66  FR  15349] 
that  implemented  Public  Law  106-536 
(November  22.  2000).  This  Act  created 
a  new  class  of  special  immigrants  under 
INA  203(b)(4)  for  international 
broadcasting  employees.  Such  aliens 
must  be  seeking  to  enter  the  United 
States  to  work  as  a  broadcaster  for  the 


hitemational  Broadcasting  Bureau  of  the 
Broadcasting  Board  of  Govemors.  or  for 
a  grantee  of  the  Broadcasting  Board  of 
Govemors.  The  alien's  accompanying 
spouse  and  child(ren)  are  entitled  to 
derivative  status.  The  law  limits  the 
number  of  immigrants  in  this  category 
to  100  annually,  excluding  spouses  and 
children  for  whom  there  is  no  niunerical 
limitation. 

Were  Cominents  Solicited  in  the 
Department's  Interim  Rule? 

The  Department's  interim  rule 
solicited  comments,  however,  no 
comments  were  received. 

Final  Rule 

Since  no  comments  were  received,  no 
change  to  the  interim  rule  is  required 
and  the  Department  does  not  believe  it 
is  necessary  to  reprint  the  regulation  in 
this  final  mle. 

PART  42— {AIMENDEO] 

1.  The  authority  citation  for  part  42 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1104. 

2.  Accordingly,  the  Department 
adopts  as  finai.  interim  rule  66  FR 
15349,  as  published  in  the  Federal 
Register  on  March  19,  2001. 

Dated:  September  20,  2002. 
George  Lannon. 

Acting  Assistant  Secretary  for  Consular 
Affairs.  Department  of  State. 

(FR  Doc.  02-24471  Filed  9-25-02;  8:45  am] 

BILUNG  CODE  4710-06-P 


DEPARTMENT  OF  THE  TREASURY 

31  CFR  Part  103 
RIN  1505-AA87 

Financial  Crimas  Enforcamant 
Network;  Anti-Money  Laundering 
Requirements— Correspondent 
Accounts  for  Foreign  Shell  Banks; 
Recordkeeping  and  Termination  of 
Correspondent  Accounts  for  Foreign 
Banks 

AGENCY:  Financial  Crimes  Enforcement 
Network  (FinCEN).  Treasury. 
ACTION:  Final  rule. 

SUMMARY:  The  Department  of  the 
Treasiuy  (Treasury),  through  the 
Financial  Crimes  Enforcement  Network 
(FinCEN).  is  issuing  this  final  rule  to 
implement  new  provisions  of  the  Bank 
Secrecy  Act  that:  Prohibit  certain 
financial  institutions  from  providing 
correspondent  accounts  to  foreign  shell 
banks;  require  such  financial 
institutions  to  take  reasonable  steps  to 
ensure  that  correspondent  accounts 
provided  to  foreign  banks  are  not  being 


used  to  indirectly  provide  banking 
services  to  foreign  shell  banks;  require 
certain  financial  institutions  that 
provide  correspondent  accounts  to 
foreign  banks  to  maintain  records  of  the 
ownership  of  such  foreign  banks  and 
their  agents  in  the  United  States 
designated  for  service  of  legal  process 
for  records  regarding  the  correspondent 
accoimt;  and  require  the  termination  of 
correspondent  accoimts  of  foreign  banks 
that  fail  to  comply  with  or  fail  to  contest 
a  lawful  request  of  the  Secretary  of  the 
Treasiuy  (Secretary)  or  the  Attorney 
General  of  the  United  States  (Attorney 
General). 

DATES:  This  final  rule  is  effective 
October  28,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  the  Chief  Counsel  (FinCEN), 
(703)  905-3590;  Office  of  the  Assistant 
General  Counsel  for  Banking  &  Finance 
(Treasury),  (202)  622-0480,  or  Office  of 
the  Assistant  General  Coimsel  for 
Enforcement  (Treasiuy),  (202)  622-1927 
(not  toll-free  numbers). 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

On  October  26.  2001.  the  President 
signed  into  law  the  Uniting  and 
Strengthening  America  by  Providing 
Appropriate  Tools  Required  to  Intercept 
and  Obstmct  Terrorism  (USA  PATRIOT) 
Act  of  2001  (Public  Law  107-56)  (the 
Act).  Title  in  of  the  Act  makes  a  number 
of  amendments  to  the  anti-money 
laundering  provisions  of  the  Bank 
Secrecy  Act  (BSA).  which  is  codified  in 
subchapter  n  of  chapter  53  of  title  31. 
United  States  Code.  These  amendments 
are  intended  to  promote  the  prevention, 
detection,  and  prosecution  of 
intemationai  money  laundering  and  the 
financing  of  terrorism.  Two  of  these 
provisions  became  effective  on 
December  26,  2001. 

First,  section  313(a)  of  the  Act  added 
a  new  subsection  (j)  to  31  U.S.C.  5318 
that  prohibits  a  "covered  financial 
institution"  from  providing 
"correspondent  accounts"  in  the  United 
States  to  foreign  banks  that  do  not  have 
a  physical  presence  in  any  country 
(foreign  shell  banks).  Section  313(a)  also 
requires  those  financial  institutions  to 
take  reasonable  steps  to  ensure  that 
correspondent  accounts  provided  to 
foreign  banks  are  not  being  used  to 
provide  banking  services  indirectly  to 
foreign  shell  banks. 

Second,  section  319(b)  of  the  Act 
added  a  new  subsection  (k)  to  31  U.S.C. 
5318  that  requires  any  covered  financial 
institution  that  provides  a 
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correspondent  account  to  a  foreign  bank 
to  maintain  records  of  the  foreign  bank's 
owners  and  to  maintain  the  name  and 
address  of  an  agent  in  the  United  States 
designated  to  accept  service  of  legal 
process  for  the  foreign  bank  for  records 
regarding  the  correspondent  account. 
Subsection  (k)  also  authorizes  the 
Secretary  and  the  Attorney  General  to 
issue  a  summons  or  subpoena  to  any 
foreign  bank  that  maintains  a 
correspondent  account  in  the  United 
States  and  to  request  records  relating  to 
such  account,  including  records 
maintained  outside  the  United  States 
relating  to  the  deposit  of  funds  into  the 
foreign  bank.  If  a  foreign  bank  fails  to 
comply  with  or  to  contest  the  summons 
or  subpoena,  any  covered  financial 
institution  with  which  the  foreign  bank 
maintains  a  correspondent  account  must 
terminate  the  account  upon  notice  from 
the  Secretary  or  the  Attorney  General. 

Under  the  Act,  Treasury  is  authorized 
to  interpret  and  administer  these 
provisions.  On  November  20,  2001, 
Treasury  issued  Interim  Guidance  ^  to 
banks,  savings  associations,  and  other 
depository  institutions  to  assist  them  in 
meeting  their  compliance  obligations 
under  sections  5318(j)  and  (k).^  The 
Interim  Guidance  included  definitions 
of  key  terms  in  sections  5318(j)  and  (k) 
and  a  model  certification  that 
depository  institutions  were  authorized 
to  use  as  an  interim  means  to  assist 
them  in  meeting  their  obligations 
related  to  dealing  with  foreign  shell 
banks  under  section  5318(j)  and 
recordkeeping  under  section  5318(k). 

On  December  28,  2001,  Treasury 
published  for  comment  a  notice  of 
proposed  mlemaking  (NPRM)  ^  to  codify 
the  Interim  Guidance,  with  some 
modifications,  as  regulatory  standards, 
and  proposed  to  apply  the  requirements 
of  these  two  provisions  to  securities 
brokers  and  dealers  in  the  same  manner 
as  they  apply  to  depository 
institutions.'*  The  NPRM  also  carried 


>  66  FR  59342  (Nov.  27.  2001). 

2  Treasury  issued  the  interim  guidance  after 
consultation  with  the  staSs  of  the  Office  of  the 
Comptroller  of  the  Currency,  the  Office  of  Thrift 
Supervision,  the  Board  of  Govemors  of  the  Federal 
Reserve  System,  the  Federal  Deposit  Insurance 
Corporation,  the  Commodity  Futures  Trading 
Commission,  the  Securities  and  Exchange 
Commission,  and  the  Department  of  Justice. 
Treasury  also  consulted  with  staffs  of  these  agencies 
in  preparing  the  NPRM  defined  below  and  this  final 
rule. 

3  66  FR  67460  (Dec.  28.  2001). 

*  When  issuing  the  Interim  Guidance,  Treasury 
defierred  addressing  the  compliance  obligations  of 
securities  brokers  and  dealers  with  respect  to  the 
requirements  of  sections  S318(j)  and  (k).  because 
the  Act  requires  Treasury  to  define  by  regulation, 
after  consultation  with  the  SEC,  the  types  of 
accounts  maintained  by  brokers  and  dealers  for 
foreign  banks  that  are  similar  to  correspondent 


forward  from  the  Interim  Guidance. 
with  some  modifications,  the  model 
certification  that  covered  financial 
institutions  may  use  to  assist  them  in 
meeting  the  requirements  of  sections 
5318(j)  and  (k),  and  that  would  provide 
a  covered  financial  institution  with  a 
safe  harbor  for  purposes  of  compliance 
with  those  sections.  Treasury  also 
proposed  that  covered  financial 
institutions  must  verify  the  information 
provided  by  a  foreign  bank,  or  otherwise 
relied  upon  for  purposes  of  sections 
531 8(j)  and  (k),  every  two  years  or  at  any 
time  a  covered  financial  institution  has 
reason  to  believe  that  the  previously 
provided  information  was  no  longer 
accurate.  The  NPRM  included  a  model 
recertification  that  would  provide  a 
covered  financial  institution  with  a  safe 
harbor  in  connection  with  the  updating 
of  previously  provided  information.  The 
NPRM  also  provided  special  mles  and 
safe  harbors  for  a  covered  financial 
institution  that,  consistent  with  the 
Interim  Guidance  and  the  NPRM. 
requests  information  from  a  foreign 
bank  before  the  effective  date  of  the 
final  rule  and  receives  such  information 
not  later  than  the  date  that  is  90  days 
after  the  publication  of  the  final  mle. 

As  an  administrative  matter,  the 
NPRM  proposed  to  codify  its  provisions 
in  a  new  part  104  of  title  31  of  the  Code 
of  Federal  Regulations.'  Treasury  has 
since  determined  to  codify  the  final  rule 
with  Treasury's  other  BSA  regulations 
in  part  103. 

n.  Summary  of  Comments 

Treasury  received  23  comments 
regarding  the  proposed  rule,  including 
ten  from  financial  services  trade 
associations,  four  from  U.S.  financial 
institutions,  four  from  foreign  financial 
institutions,  three  from  regional 
development  banks,  and  two  from 
members  of  Congress.  Although 
comments  were  received  on  many 
issues,  by  far  the  most  significant  issues 
addressed  by  the  commenters  were  the 
breadth  of  the  definition  of 
"correspondent  account"  in  the  NPRM 
and  the  treatment  of  foreign  branches  of 
U.S.  depository  institutions  as  covered 
financial  institutions.  Other  commenters 
raised  issues  concerning  the  means  for 
obtaining  and  using  the  certification, 
requirements  for  termination  of 
accounts,  and  certain  other  definitions. 


These  issues  are  discussed  below  in  the 
section-by-section  analysis. 

m.  Section-by-Section  Analjrsis 

A.  Section  103.175    Definitions 
Certification  and  Recertification 

Treasury  has  included  "certification" 
and  "recertification"  as  defined  terms  in 
the  final  rule  for  ease  of  reference.  These 
terms  refer  to  the  certification  and 
recertification  forms  in  appendices  A 
and  B  to  Subpart  I  of  31  CFR  Part  103. 
These  forms  have  been  revised 
consistent  with  the  substantive  changes 
in  regulatory  text.  In  addition,  in 
response  to  comments,  the  certification 
appended  to  the  final  mle  includes  the 
definition  of  the  term  "foreign  bank." 

Correspondent  Account 

The  term  "correspondent  account"  is 
defined  in  the  Act  for  sections  313  and 
319(b)  by  reference  to  the  definition  in 
section  311.  The  definition  in  the  NPRM 
was  taken  verbatim  from  section  311 
(but  made  apphcable  to  "foreign  banks" 
rather  than  "foreign  financial 
institutions").^  More  comments  dealt 
with  this  definition  than  any  other 
single  subject.  Every  comment  letter 
itom  the  private  sector  regarding  this 
topic  took  the  position  that  the 
definition  in  the  proposed  mle  was  too 
broad.  The  commenters  stated  that  this 
definition,  and  particularly  the  clause 
"or  handle  other  transactions  related  to 
such  bank,"  extends  well  beyond  the 
commonly  imderstood  meaning  of  the 
term  ^  (and  even  beyond  the  meaning  of 
the  term  "account"),  to  bring  within  its 
scope  numerous  types  of  accounts,  as 
well  as  many  types  of  transactions  that 
don't  involve  an  account  as  such,  and 
that  pose  little  or  no  risk  of  money 
laundering.  Some  commenters  stated 
that,  although  such  a  broad  definition 
may  be  appropriate  for  section  313, 
which  prohibits  correspondent  accounts 
with  foreign  shell  banks,  the  definition 
should  be  refined  and  narrowed  for 
other  provisions  of  the  Act,  including 
section  319(b).  The  commenters  urged 
that  it  could  actually  be 
counterproductive  to  apply  a  broad 
statutory  definition  to  all  provisions  of 
the  Act  dealing  with  correspondent 
accounts,  in  that  it  would  require 


accounts  that  depository  institutions  maintain  for 
foreign  banks. 

'The  proposed  sections  were  104.10 
(Definitions):  104.40  (Records  concerning  owners  of 
foreign  banks  and  agents  and  prohibition  on 
correspondent  accounts  for  foreign  shell  banks): 
104.60  (Summons  or  subpoena  of  foreign  bank 
records):  and  104.70  (Termination  of  correspondent 
relationship). 


"The  NPRM  defined  "correspondent  account"  to 
mean  "an  account  established  to  receive  deposits 
from,  make  payments  on  behalf  of  a  foreign  bank, 
or  handle  other  financial  transactions  related  to 
such  bank." 

'  A  correspondent  account  is  commonly 
understood  to  mean  a  deposit  account  established 
by  one  bank  for  another  bank  to  receive  deposits 
and  make  payments.  See  Federal  Reserve 
Regulation  0(12  CFR  215.21(c):  Dictionary  of 
Finance  and  Investment  Terms.  John  Downes  and 
Ionian  Elliot  Goodman  (5th  ed  1998). 
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covered  financial  institutions  to  devote 
limited  resoiuces  to  focus  on  a  broad 
range  of  accounts  and  transactions  that 
have  little  susceptibility  to  money 
laimdering,  thereby  reducing  the 
attention  that  can  be  given  to  the  types 
of  accounts  and  activities  presenting 
more  serious  risks. 

Accordingly,  many  commenters  urged 
Treasury  to  narrow  the  definition  so  as 
to  exclude  transactions  and  accoimts 
that  do  not  present  a  meaningful  risk  of 
money  laundering  or  terrorist  financing. 
Among  the  types  of  transactions  and 
accoimts  that  the  commenters  sought  to 
exclude  from  the  definition  are  the 
following: 

(a)  Transactions  in  which  a  foreign 
bank  is  acting  as  principal  and  not  for 
a  customer  (as  is  often  the  case  with 
overnight  and  short-term  deposits, 
foreign  exchange,  derivatives,  and  other 
securities  transactions),  and  accounts 
used  exclusively  to  facilitate  such 
transactions.  The  primary  argiunent  for 
this  exclusion  is  that  if  there  are  no 
customer  funds  contained  in  accoimts, 
then  the  accounts  are  functionally  no 
different  than  accounts  maintained  by 
covered  financial  institutions  for  any 
nonfinancial  company  and  would  seem 
to  pose  a  minimal  risk  for  money 
laundering. 

(h)  Accounts  for  foreign  banks 
established  for  a  specific  purpose 
through  which  funds  are  received  and 
disbursed  under  limited  defined 
conditions  to  identified  parties,  such  as 
escrow,  corporate  trust,  paying  agency, 
custody,  and  clearing  accoimts. 

(c)  Accounts  for  foreign  banks  for 
which  ownership  has  been  subject  to 
close  scrutiny  by  a  credible  authority. 
Under  this  approach,  accounts  for 
foreign  banks  that  are  publicly  traded, 
are  qualified  intermediaries  (as 
designated  by  the  IRS),  are  subject  to  the 
laws  of  FATF  member  countries,  or  are 
permitted  to  hold  pension  plan  assets 
imder  regulations  of  the  Department  of 
Labor  could  be  exempted  from  this 
requirement,  on  the  Uieory  that  such 
foreign  banks  are  highly  unlikely  to 
present  a  significant  risk  of  money 
laundering. 

Other  commenters  noted  that  covered 
financial  institutions  may  conduct 
occasional,  isolated  transactions  with  a 
foreign  bank  with  which  they  have  no 
established  relationship.  They  sought 
clarification  as  to  whether  the  term 
"correspondent  account"  includes 
infrequent  transactions  with  foreign 
banks  that  do  not  involve  an  "account" 
relationship  in  any  customary  sense, 
and  asked  that  Treasury  set  forth  some 
means  of  determining  the  extent  to 
which  an  isolated  or  occasional 
transaction  would  not  constitute  a 


"correspondent  account"  imder  these 
provisions. 

A  Congressional  commenter  stated 
that  the  regulations  should  define  the 
term  "correspondent  accoimt"  "broadly 
to  maximize  the  scope  of  the  protections 
provided  by  the  Act."  and  to  use  a 
single  definition  in  all  the  regulations  to 
be  issued  and  then  to  specify  for  each 
section  the  particular  subset  of 
correspondent  accounts  being 
addressed. 

Treasury  believes  that,  for  the 
piuposes  of  sections  313  and  319(b),  the 
broad  statutory  definition  is 
appropriate.  Congress  addressed  shell 
banks  separately  in  section  313, 
determining  that  they  pose  such  a 
significant  risk  for  money  laundering 
that  an  absolute  ban  on  correspondent 
accoimts  is  justified.  Section  319(b) 
requires  that  covered  financial 
institutions  maintain  records  regarding 
the  ownership  and  an  agent  for  sei  ^i^je 
of  process  of  any  foreign  bank  for  which 
it  maintains  a  correspondent  accoimt. 
There  is  no  clear  justification  for 
limiting  the  requirement  to  only  certain 
foreign  banks  or  to  only  those  foreign 
banks  for  which  certain  types  of 
correspondent  accounts  are  maintained. 
Moreover,  the  principal  argument 
asserted  for  adopting  a  more  restrictive 
definition  is  to  reduce  the  compliance 
burden  that  results  from  a  broad 
definition,  so  that  industry  compliance 
resources  may  be  focused  on  areas 
presenting  a  potentially  greater  risk. 
With  respect  to  this  rulemaking, 
however,  covered  financial  institutions 
will  generally  achieve  compliance  with 
the  requirements  of  both  sections  313 
and  3 19(b).  by  obtaining  one  certification 
frtim  the  foreign  bank.  Thus,  requiring 
the  ownership  and  process  agent 
information  in  each  case  where  the 
covered  financial  institution  must 
already  obtain  the  foreign  bank's 
certification  regarding  its  shell  bank 
status  should  impose  little  additional 
burden  on  the  covered  financial 
institution.  Accordingly,  Treasury  does 
not  believe  that  the  costs  of  complying 
with  section  319(b)  for  all 
correspondent  accounts  outweigh  the 
risks  of  excluding  from  the  scope  of 
coverage  of  section  319(b)  foreign  banks 
for  which  only  certain  types  of  accounts 
are  maintained.  Thus,  for  purposes  of 
the  final  rule.  Treasury  is  essentially 
retaining  the  proposed  definition,  with 
technical  changes  that  clarify  the 
definition.  The  final  definition  for 
purposes  of  these  sections  includes 
accounts  for  making  "other 
disbursements"  as  well  as  payments  "on 
behalf  of  a  foreign  bank."  No  inference 
should  be  drawn  bom  this 
determination  concerning  the 


appropriate  definition  of 
"correspondent  account"  for  purposes 
of  section  312  of  the  Act.  » 

Treasury  is  further  clarifying  the 
definition  of  "correspondent  accoimt" 
by  defining  the  term  "account"  for  this 
purpose.  With  respect  to  banks,  section 
311  of  the  Act  provides  that  the  term 
account  "(i)  means  a  formal  banking  or 
business  relationship  established  to 
provide  regular  services,  dealings,  and 
other  financial  transactions,  and  (ii) 
includes  a  demand  deposit,  savings 
deposit,  or  other  transaction  or  asset 
account  and  a  credit  accoimt  or  other 
extension  of  credit."  Treasury  believes 
that  the  use  of  the  term  "regular"  in  the 
definition  requires  an  arrangement  to 
provide  ongoing  services,  and  would 
generally  exclude  infrequent  or 
occasional  transactions.  Inasmuch  as 
section  311  specifically  applies  this 
definition  of  "account"  for  purposes  of 
section  313,  Treasury  is  modifying  the 
fijial  rule  by  adding  this  definition  of 
"account."  for  purposes  of  defining 
"correspondent  account."  This  results 
in  a  definition  of  "correspondent 
account"  that  includes  any  transaction 
account,  savings  account,  asset  account, 
or  extension  of  credit  maintained  for  a 
foreign  bank,  as  well  as  any  other 
relationship  with  a  foreign  bank  to 
provide  regular  services,  dealings,  and 
other  financial  transactions.  Treasury 
anticipates  that  most  isolated  or 
occasional  transactions  that  a  covered 
financial  institution  conducts  with  a 
foreign  bank  would  not  constitute  a 
correspondent  account  for  purposes  of 
the  final  rule.^ 

The  ^4PRM  proposed  the  same 
definition  of  "correspondent  account" 
for  securities  broker-dealers.  After 
consultation  with  the  Securities  and 
Exchange  Commission  (SEC),  Treasury 
is  adopting  the  same  definition  of 
"correspondent  account"  for  purposes 
of  securities  brokers'  and  dealers' 
compliance  with  sections  313  and 
319(b).  See  31  U.S.C.  5318A(e)(2). 
Treasury  is  taking  this  approach  in 
order  to  ensure  parity  between  different 
tjrpes  of  covered  financial  institutions 
and  to  treat  functionally  equivalent 
accounts  in  the  same  manner.  Thus, 


"Section  312  of  the  Act.  which  amends  the  BSA 
to  add  new  subsection  (i)  to  31  U.S.C.  5318. 
requires  financial  institutions  to  establish  due 
diligence  policies,  procedures  and  controls  to  detect 
and  report  money  laundering  through 
correspondeht  accounts  and  private  banking 
accounts  maintained  for  non-U. S.  persons.  See 
FinCEN;  Due  DiUgence  Anti-Money  Laundering 
Programs  for  Certain  Foreign  Accounts,  67  FR 
37736  (May  30.  2002). 

^Treasury  notes  further  that  accounts  maintained 
by  foreign  banks  for  covered  financial  institutions 
are  not  "correspondent  accounts"  subject  to  this 
regulation. 
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under  the  final  rule,  brokers  and  dealers 
must  comply  with  these  two  sections 
with  respect  to  any  accoimt  they 
establish,  maintain,  administer,  or 
manage  in  the  U.S.  for  a  foreign  bank 
that  permits  the  foreign  bank  to  engage 
in  securities  transactions,  funds 
transfers,  or  other  financial  transactions 
through  that  account.  Such  accounts 
would  include,  for  example,  the 
following)  whether  such  accounts  are 
for  transactions  by  the  foreign  bank  as 
principal  or  for  its  customers:  (1) 
Accounts  to  purchase,  sell,  lend  or 
otherwise  hold  securities;  (2)  prime 
brokerage  accounts  that  consolidate 
trading  done  at  a  number  of  firms;  (3) 
accounts  for  trading  foreign  currency; 

(4)  various  forms  of  custody  accounts; 

(5)  over-the-counter  derivatives 
accounts:  and  (6)  accounts  for  trading 
futures  or  commodity  options,  which 
would  be  maintained  by  broker-dealers 
that  are  dually  registered  as  futures 
commission  men^ants. 

Several  commenters  noted  that 
section  319(b)  refers  to  "correspondent 
relationships"  and  requested  that  the 
meaning  of  the  term  be  clarified.  The 
final  rule  defines  the  term 
"correspondent  relationship"  as  having 
the  same  meaning  as  "correspondent 
accoimt"  for  purposes  of  section  319(b). 

Covered  financial  institution.  The 
proposed  definition  of  "covered 
financial  institution,"  which  includes 
primarily  depository  institutions  and 
securities  broker-dealers,  was 
essentially  taken  from  the  section  313 
statutory  definition,  i°  but  with  the 
addition  of  foreign  branches  of  insured 
banks.  The  inclusion  of  foreign  branches 
of  insured  banks  generated  more 
comments  than  any  issue  other  than  the 
definition  of  "correspondent  account." 
Commenters  cited,  as  reasons  for  their 
objections,  the  plain  language  of  the 
statute,  the  history  of  BSA 
implementation,  ihe  anti-competitive 
impact,  and  a  likely  ineffective  impact 
on  preventing  money  laundering. 

As  for  the  plain  language,  commenters 
noted  that  section  31*3  of  the  Act 


>°  Section  531B())  defines  "covered  financial 
institution"  as  "a  financial  institution  described  in 
subparagraphs  (A)  through  (G)  of  section 
5312(a)(2)."  This  includes  (A)  any  insured  bank  (as 
defined  in  section  3(h)  of  the  Federal  Deposit 
Insurance  Act  (12  U.S.C.  1813(b)));  (B)  a 
commercial  bank  or  trust  company:  (C)  a  private 
banker;  (D)  an  agency  or  branch  of  a  foreign  bank 
in  the  United  States:  (E)  a  credit  union:  (F)  a  thrift 
institution:  or  (G)  a  broker  or  dealer  registered  with 
the  SEC  under  the  Securities  Exchange  Act  of  1934 
(15  U.S.C.  78a  et seq).  See  31  U.S.C.  5318(j)(l). 
S312(a)(2).  Covered  financial  institutions  include, 
by  virtue  of  the  definition  of  "insured  bank," 
insured  banks  oi-ganized  in  U.S.  Territories  and 
Insular  Possessions:  the  term  also  includes 
corporations  acting  under  section  25A  of  the 
Federal  Reserve  Act  (12  U.S.C  611  e(  seq.). 


provides  that  a  covered  financial 
institution  shall  not  "establish, 
maintain,  administer,  or  manage  a 
correspondent  account  in  the  United 
States"  for  a  foreign  shell  bank  and  that 
any  covered  financial  institution  that 
establishes,  maintains,  administers,  or 
manages  a  correspondent  account  "in 
the  United  States  for  a  foreign  bank" 
must  take  reasonable  steps  to  ensure 
that  it  is  not  used  to  indirectly  provide 
banking  services  to  foreign  shell  banks; 
and  that  section  319(b),  which  requires 
maintenance  of  records  regarding 
foreign  bank  owners,  applies  to  "[a]ny 
covered  financial  institution  which 
maintains  a  correspondent  account  in 
the  United  States  for  a  foreign  bank." 
(emphasis  added  in  each  case).  These 
commenters  urged  that  Congress' 
repeated  use  of  the  phrase  "in  the 
United  States"  shows  a  clear  intent  to 
limit  the  application  of  these  provisions 
to  correspondent  accounts  maintained 
at  offices  in  the  U.S.  Moreover, 
commenters  noted  that  many  accounts 
maintained  by  foreign  branches  of  U.S. 
banks  for  foreign  banks  are  not  in  feet 
established,  maintained,  administered 
or  managed  in  the  U.S. 

Furthermore,  commenters  pointed  out 
that  to  impose  this  requirement  on 
foreign  branches  of  U.S.  financial 
institutions  would  place  the  U.S. 
institutions  at  a  distinct  competitive 
disadvantage  with  foreign  banks  in 
foreign  countries,  which  would  not  be 
subject  to  the  requirements  unposed  by 
this  rule.  If  foreign  banks  wishing  to 
maintain  a  correspondent  account  at  the 
foreign  branch  of  a  U.S.  bank  must 
appoint  an  agent  for  service  of  process 
in  the  U.S.,  subject  themselves  to 
subpoena  by  U.S.  authorities,  submit 
information  regarding  their  ownership, 
and  make  certifications  about  the  use  of 
their  accoimts,  they  are  less  likely  to  use 
the  services  of  a  U.S.  bank's  foreign 
branch.  Commenters  also  pointed  out 
that  U.S.  banks  would  be  at  a  particular 
disadvantage  with  respect  to  foreign 
banks  with  U.S.  branches.  Such  banks 
could  offer  their  foreign  bank  customers 
access  to  the  U.S.  financial  system 
through  their  non-U.S.  offices  without 
the  need  for  such  foreign  bank  customer 
to  complete  the  certification  or  to 
appoint  a  process  agent  to  accept 
subpoenas  from  U.S.  authorities.  This 
construction  thus  would  not  prevent 
foreign  banks  from  gaining  access  to  the 
U.S.  financial  system,  but  would  more 
likely  result  in  this  occurring  outside 
the  due  diligence  process  required  of 
covered  financial  institutions. 

In  addition,  commenters  noted  that 
historically,  in  implementing  the  BSA, 
Treasury  has  confined  the  scope  of  its 
coverage  to  entities  and  activities 


"within  the  United  States."  In  the 
current  BSA  rules,  a  foreign  branch  of 
a  U.S.  hank  is  included  in  the  definition 
of  a  "foreign  bank"  '  *  rather  than  in  the 
definition  of  a  "bank,"  and.  as  such,  is 
not  subject  to  BSA  requirements  such  as 
suspicious  activity  reporting.  Similarly, 
foreign  offices  of  securities  broker- 
dealers  are  not  subject  to  this 
requirement. '  ^  Others  questioned 
whether  it  is  appropriate  or  even 
permissible  under  general  concepts  of 
jurisdiction  to  require  a  foreign  bank 
with  no  contacts  with  the  U.S.  (other 
than  having  an  account  with  a  foreign 
branch  of  a  U.S.  bank)  to  agree  to  be 
subject  to  subpoena  authority  and  to 
appoint  an  agent  for  process. 
Commenters  also  noted  that  this 
construction  could,  in  certain  cases, 
require  a  foreign  branch  to  be  in  conflict 
with  local  law,  such  as  situations  where 
it  could  be  required  to  close  an  account 
with  a  foreign  bank. 

A  Congressional  commenter  stated 
that  including  foreign  branches  of  U.S. 
banks  within  the  definition  of  "covered 
financial  institution"  is  appropriate  and 
is  consistent  with  legislative  intent. 

Treasury  has  determined,  based  upon 
the  plain  language  of  the  Act,  as  well  as 
the  policy  considerations  discussed 
above,  that  foreign  branches  of  insured 
banks  should  not  be  included  within  the 
definition  of  "covered  financial 
institution,"  and,  thus,  that 
correspondent  accounts  for  foreign 
banks  that  are  clearly  estabUshed, 
maintained,  administered  or  managed 
only  at  foreign  branches  should  not  be 
subject  to  the  final  regulation.  Of  course, 
if  such  an  account  actually  is 
established,  maintained,  administered, 
or  managed  in  the  United  States,  then  it 
would  be  subject  to  the  final  rule.  As  a 
result  of  this  determination,  a  foreign 
branch  of  an  insured  bank  is  treated  as 
a  "foreign  bank"  under  the  final  rule, 
and  any  correspondent  account 
maintained  for  it  by  a  covered  financial 
institution  will  be  subject  to  the  final 
rule.  This  means  that  insured  banks  will 
be  required  to  take  reasonable  steps  to 
ensure  that  such  accounts  they  maintain 
for  any  of  their  foreign  branches  are  not 
used  to  indirectiy  provide  banking 
services  to  a  foreign  shell  bank. 

Although  the  Act  does  not  define 
"covered  financial  institution"  for 
purposes  of  section  5318(k),  the  NPRM 
proposed  that  the  term  be  given  the 
same  meaning  as  the  identical  term  in 
section  5318(j).  which  includes 
securities  brokers  and  dealers.  This  was 
because  both  sections  deal  with  anti-  . 


"3lCFRl03.11(o). 

"  31  CFR  103.19(a)(1),  67  FR  44048,  44052  (July 
1,2002). 
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money  laundering  efforts  related  to 
correspondent  relationships  between 
financial  institutions  and  foreign  banks, 
and  to  treat  securities  broker-dealers 
otherwise  would  be  inconsistent  with 
the  statutory  scheme  and  would  not 
reflect  a  comprehensive  approach  to 
implementing  the  Act's  money- 
laundering  requirements.  This 
definition  is  retained  in  the  final  rule. 

As  a  result  of  Treasiny's  inclusion  in 
the  final  rule  of  the  BSA  definition  of 
the  "United  States,"  branches  of  foreign 
banks  in  the  U.S.  Territories  and  Insular 
Possessions  will  be  treated  as  "covered 
financial  institutions."  In  the  NPRM, 
they  fell  within  the  definition  of 
"foreign  banks." 

Foreign  bank.  The  NPRM  proposed  to 
define  a  "foreign  bank"  as  any 
organization  that  (i)  is  organized  imder 
the  laws  of  a  foreign  country;  (ii) 
engages  in  the  business  of  banking;  (iii) 
is  recognized  as  a  bank  by  the  bank 
supervisory  or  monetary  authority  of  the 
country  of  its  organization  or  principal 
banking  operations;  and  (iv)  receives 
deposits  in  the  regular  course  of  its 
business.  The  proposed  definition 
excluded  an  agency  or  branch  of  a 
foreign  bank  located  in  the  United 
States  or  an  insured  bank  organized  in 
a  territory  of  the  United  States,  Puerto 
Rico,  Guam,  American  Samoa,  or  the 
Virgin  Islands,  as  those  entities  are 
""covered  financial  institutions'  under 
the  statute.  In  addition,  the  definition 
excluded  a'foreign  central  bank  or 
foreign  monetary  authority  that 
functions  as  a  central  bank,  as  well  as 
certain  other  international  financial 
institutions,  including  multinational 
development  banks  of  which  the  U.S.  is 
a  member. 

A  Congressional  commenter  stated 
that  this  definition  is  too  narrow,  in  that 
it  includes  the  requirement  that  such  an 
organization  "(iv)  receives  deposits  in 
the  regular  coinse  of  its  business."  The 
commenter  suggested  that  this  may 
provide  a  loophole  for  an  organization 
that  is  appropriately  classified  as  a 
foreign  shell  bank  but  could  evade  the 
requirements  of  this  section  by  not 
generally  receiving  deposits.  Another 
commenter  expressed  the  view  that  this 
definition  may  be  too  broad,  in  that  it 
may  include  nonbank  financial 
institutions  such  as  investment 
companies,  investment  advisers, 
insurance  companies,  commodity  pools 
and  commodity  trading  advisers  within 
the  definition. 

On  further  consideration.  Treasury 
has  determined  to  adopt  the  existing 
BSA  definition  of  "foreign  bank."  " 


Treasury  believes  that  the  existing  BSA 
definition,  which  defines  "foreign 
bank"  by  reference  to  U.S.  depository 
institutions  (and  includes  foreign 
branches  of  U.S.  banks),  will  generally 
include  the  institutions  at  which  the 
statutory  provisions  are  directed,  is 
more  precise,  and  will  result  in  fewer 
interpretive  issues.  Treasury  believes 
that  adopting  the  current  BSA  definition 
of  "foreign  bank"  for  this  regulation 
resolves  the  concerns  of  the  commenters 
noted  above,  and  will  not  require  the 
exceptions  contained  in  the  NPRM  for 
foreign  central  banks,  foreign  monetary 
authorities  that  function  as  central 
banks,  and  international  financial 
institutions  and  regional  development 
banks,  since  they  clearly  would  not  fall 
within  this  definition.  Treasury  thus 
confirms  that  the  definition  of  foreign 
bank  does  not  include  any  foreign 
central  bank  or  monetary  authority  that 
functions  as  a  central  bank,  or  any 
international  financial  institution  or 
regional  development  bank  formed  by 
treaty  or  international  agreement.^* 

Foreign  shell  bank.  The  proposal 
defined  "foreign  shell  bank"  as  a  foreign 
bank  that  does  not  have  a  physical 
presence  in  any  coimtry.  The  definition 
in  the  final  rule  is  unchanged. 

Owner.  The  NPRM  proposed  to  define 
"owner"  as  any  "large  direct  owner," 
"indirect  owner,"  or  "small  direct 
owner,"  each  of  which  was  in  turn 
defined.  Although  the  definition  as 
proposed  was  intended  to  reduce 
reporting  burden,  many  commenters 
fouiul  the  definition  overly  complicated, 
particularly  considering  that  it  must  be 
interpreted  by  thousands  of  foreign 
banks,  and  suggested  that  it  be 
simplified  or  clarified.  Treasiny  agrees 
that  a  simpler  definition  is  preferable. 
Accordingly,  the  final  rule  adopts,  as  a 
definition  of  owner,  any  person  who, 


''Current  BSA  regulations  define  "foreign  bank" 
as  "a  bank  organized  under  foreign  law,  or  an 


agency,  branch  or  office  located  outside  the  United 
States  of  a  bank."  The  term  does  not  include  an 
agent,  agency,  branch  or  office  within  the  United 
States  of  a  bank  organized  under  foreign  law.  31 
CFR  103.11(o).  The  regulations  define  "bank"  to 
include  U.S.  ofBces  of  commercial  banks  or  trust 
companies,  national  banks,  thrift  institutions,  credit 
unions,  other  organizations  (other  than  money 
services  businesses)  chartered  under  state  banking 
laws  and  supervised  by  state  banking  supervisors, 
corporations  acting  under  section  25(a)  of  the 
Federal  Reserve  Act,  and  banks  organized  under 
foreign  law.  31  CFR  103.11(c). 

«  Such  institutions  include,  for  example,  the 
Bank  for  International  Settlements,  International 
Bank  for  Reconstruction  and  Development  (the 
World  Bank),  International  Monetary  Fund,  African 
Development  Bank,  Asian  Development  Bank, 
European  Bank  for  Reconstruction  and 
Development,  Inter-American  Development  Bank, 
International  Finance  Corporation,  North  American 
Development  Bank,  International  Development 
Association,  Multilateral  Investment  Guarantee  - 
Agency,  European  Investment  Bank,  Nordic 
Investment  Bank,  and  Council  of  Europe 
Development  Bank. 


directly  or  indirectly,  (i)  owns,  controls, 
or  has  power  to  vote  25  percent  or  more 
of  any  class  of  voting  securities  or  other 
voting  interests  of  a  foreign  bank,  or  (ii) 
controls  in  any  manner  the  election  of 
a  majority  of  the  directors  (or 
individuals  exercising  similar  functions) 
of  a  foreign  bank. 

Treasury  continues  to  believe  that  the 
25  percent  ownership  threshold 
contained  in  the  NPRM  is  appropriate 
based  in  part  on  the  fact  that  section  312 
of  the  Act  amends  the  BSA  to  require 
that,  as  an  element  of  enhanced  due 
diligence,  covered  financial  institutions 
take  reasonable  steps  to  ascertain  the 
owners  of  certain  foreign  banks  whose 
shares  are  not  publicly  traded. '^  As  this 
requirement  under  section  312  applies 
only  to  foreign  banks  operating  imder 
licenses  deemed  to  be  of  a  high  risk  for 
money  laundering,  it  is  unreasonable  to 
require  the  same  level  of  disclosure 
regarding  the  ownership  of  the 
thousands  of  other  foreign  banks  for 
which  covered  financial  institutions 
maintain  correspondent  accounts  that 
do  not  operate  under  high-risk 
licenses.^^  Similarly,  foreign  banks 
whose  shares  are  publicly  traded  wiU 
not  be  required  to  report  their  owners. 

For  purposes  of  the  definition  of 
"owner"  in  the  NPRM,  "person"  was 
defined  as  any  individual,  bank, 
corporation,  partnership,  limited 
liability  company,  or  any  other  legal 
entity,  except  that  members  of  the  same 
family  ^^  shall  be  considered  one 
person,  and  each  family  member  who 
has  an  ownership  interest  in  the  foreign 
bank  must  be  identified.  The  term 
"voting  shares  or  other  voting  interests" 
was  defined  to  mean  shares  or  other 
interests  that  entitle  the  holder  to  vote 
for  or  select  directors  (or  individuals 
exercising  similar  fimctions).  These 
definitions  are  imchanged  in  the  final 
rule,  except  for  a  technical  conforming 
change  of  the  word  "shares"  to 

Person.  "The  NPRM  defined  "person" 
(other  ^lan  for  piurposes  of  the 
definition  of  "owner")  to  have  the  same 
meaning  as  provided  in  section 
103.11(z).  The  final  rule  adopts  the 
proposed  definition  without  change. 

Physical  presence.  The  NPRM 
proposed  the  same  definition  of 
"physical  presence"  as  that  contained  in 
section  5318(j):  a  place  of  business  that 
(i)  is  maintained  by  a  foreign  bank;  (ii) 
is  located  at  a  fixed  address  (other  than 


"31U.S.C.  5318(i)(2)(B)(i). 

">  See  67  FR  37743,  supra  note  8. 

*'The  same  family  means  parents,  spouses, 
children,  siblings,  uncles,  aunts,  grandparents, 
grandchildren,  first  cousins,  stepchildren, 
stepsiblings,  and  parents-in-law,  and  spouses  of  any 
of  the  foregoing. 
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solely  an  electronic  address)  in  a 
country  in  which  the  foreign  bank  is 
authorized  to  conduct  banking 
activities,  at  which  location  the  foreign 
bank  employs  1  or  more  individuals  on 
a  full-time  basis  and  maintains 
operating  records  related  to  its  banking 
activities;  and  (iii)  is  subject  to 
inspection  by  the  banking  authority  that 
licensed  the  foreign  bank  to  conduct 
banking  activities." 

Although  no  written  comments 
addressed  the  proposed  definition. 
Treasury  received  questions  as  to  the 
meaning  of  the  phrase  "subject  to 
inspection,"  which  is  not  defined  in  the 
Act.  For  purposes  of  this  provision, 
Treasiuy  generally  considers  a  foreign 
bank  to  be  "subject  to  inspection"  if  it 
is  subject  to  the  oversight  of  a 
government  agency  whose  mission  is  to 
supervise  the  operations  and  condition 
of  the  foreign  bank,  including  the 
prevention  and  detection  of  money 
laundering  and  other  criminal  conduct. 

Regulated  aviate.  The  NPRM 
proposed  the  same  definition  of 
"regulated  affiliate"  as  that  contained  in 
section  5318(j):  a  foreign  bank  that  (1)  is 
an  affiliate  of  a  depository  institution, 
credit  imion,  or  foreign  bank  that 
maintains  a  physical  presence  in  the 
United  States  or  a  foreign  country,  as 
applicable,  and  (2)  is  subject  to 
supervision  by  a  banking  authority  in 
the  country  regulating  such  affiliated 
depository  institution,  credit  imion,  or 
foreign  bank.  For  purposes  of  this 
definition,  the  NPRM  proposed  to 
define  "affiliate"  as  any  company  that 
controls,  is  controlled  by,  or  is  under 
common  control  with  another  company. 
In  the  final  rule,  for  consistency. 
Treasury  is  amending  the  definition  of 
"affiliate"  to  conform  to  the  definition 
set  forth  in  section  5318(j)(4):  "a  foreign 
bank  that  is  controlled  by  or  under 
common  control  with  a  depository 
institution,  credit  imion,  or  foreign 
bank." 

The  NPRM  proposed  to  define 
"control"  for  pinposes  of  the  "regulated 
affiliate"  definition  to  mean:  (1) 
Ownership,  control,  or  power  to  vote  25 
percent  or  more  of  any  class  of  voting 
shares  or  other  voting  interests  of 
another  company;  or  (2)  control  in  any 
manner  of  the  election  of  a  majority  of 
the  directors  (or  individuals  exercising 
similar  functions)  of  another  company. 
A  Congressional  comment  takes  the 
position  that  the  proposed  threshold  for 
affiliation  of  25  percent  ownership  is 
too  low,  and  that  a  threshold  of  80 
percent  would  be  more  appropriate,  in 
order  to  preclude  an  entity  75  percent 
of  whose  stock  is  not  owned  by  a 
regulated  affiliate  from  qualifying  for 
the  "regulated  affiliate"  exception. 


Treasury's  selection  of  the  25  percent 
threshold  was  based  in  part  on  the 
definition  of  "control"  contained  in  the 
Bank  Holding  Company  Act  ^"  and  the 
Federal  Reserve's  Regulation  Y 
thereunder,'^  which  define  "control"  to 
exist  at  the  25  percent  threshold.  On 
further  consideration.  Treasury  has 
determined  to  increase  the  threshold 
required  to  meet  the  "regulated 
affiliate"  definition  from  25  to  50 
percent 2°  Treasury  notes  that,  in  order 
to  qualify  for  the  exemption,  the  foreign 
bank  also  must  be  "subject  to 
supervision"  by  a  banking  authority  in 
the  country  regulating  the  affiliate. 
Treasury  interprets  this  phrase,  which  is 
not  defined  in  the  Act,  as  having  the 
same  meaning  as  "subject  to 
inspection,"  discussed  above  in 
connection  with  the  term  "physical 
presence."  In  order  for  a  foreign  bank  to 
qualify  for  this  exemption,  the  degree  of 
supervision  would  not  be  as  high  as  that 
required  in  order  for  the  Board  of 
Governors  of  the  Federal  Reserve 
System  ("Federal  Reserve")  to  find  that 
the  foreign  bank  is  subject  to 
comprehensive  supervision  or 
regulation  on  a  consolidated  basis  by 
the  supervisor  in  the  coimtry  regulating 
the  affiliate.21 

Finally,  definitions  of  the  terms 
"United  States"  and  "Territories  and 
Insular  Possessions"  have  been  added  to 
the  final  rule  in  order  to  simplify  and 
clarify  the  definitions  of  "covered 
financial  institution"  and  "foreign 
bank."  These  terms  are  defined  by 
reference  to  the  ourent  definitions  in  31 
CFR  Part  103.11  (nn)  and  (tt) 
respectively. 

B.  Section  103.177— Prohibition  on 
Correspondent  Accounts  for  Foreign 
Shell  Banks;  Records  Concerning 
Owners  of  Foreign  Banks  and  Agents  for 
Service  of  Process 

Prohibition  on  correspondent 
accounts  for  foreign  shell  banks.  BSA 
section  5318(j)  (added  by  section  313  of 
the  Act)  provides  that  a  "covered 
financial  institution"  shall  not  establish, 
maintain,  administer,  or  manage  a 
"correspondent  account"  in  the  United 
States  for,  or  on  behalf  of.  a  shell  bank 
that  is  not  a  regulated  affiliate.  This 
prohibition  was  set  forth  in  the  NPRM, 
and  is  unchanged  in  the  final  rule.  As 
Treasury  stated  in  the  NPRM,  it  expects 
that  covered  financial  institutions  will 
have  terminated  all  correspondent 
accoimts  with  any  foreign  bank  that 


'"la  U.S.C  1841(a)(2)  and  (k). 

">  12  CFR  22S.2(a)  and  (c)(1). 

20  The  SO  percent  threshold  is  used  in  12  U.S.C 
221a. 

"  12  CFR  211.24(c)(1):  See  67  FR  37740.  supra 
note  8. 


they  know  to  be  a  shell  bank  that  is  not 
a  regulated  affiliate. 

As  discussed  above,  for  purposes  of 
this  section,  the  term  "correspondent 
accoimt"  essentially  parallels  the  broad 
statutory  definition.  It  thus  includes,  for 
example,  transaction  accounts  and  time 
and  money  market  deposit  accounts.^^ 
clearing  and  settlement  accounts, 
fiduciary  accoimts,  as  well  as 
transactions  with  foreign  banks  in 
securities,  derivatives,  repurchase 
agreements,  foreign  exchange,  and  other 
instruments,  to  the  extent  that  these 
transactions  constitute  an  "account" 

This  provision  also  includes  the 
statutory  requirement  and  NPRM 
requirement  that  a  covered  financial 
institution  must  take  reasonable  steps  to 
ensure  that  any  correspondent  account 
established,  maintained,  administered, 
or  managed  by  the  covered  financial 
institution  in  the  United  States  for  a 
foreign  bank  is  not  being  used  by  that 
foreign  bank  to  indirectly  provide 
banking  services  to  a  foreign  shell  bank 
that  is  not  a  regulated  affiliate.  As 
Treasury  noted  in  the  NPRM.  it  expects 
covered  financial  institutions  to 
terminate  any  correspondent  account 
with  a  foreign  bank  that  it  knows  is 
being  used  to  indirectly  provide  banking 
services  to  a  foreign  shell  bank.  The 
final  rule  retains  the  provision  of  the 
NPRM  that  proposed  to  permit 
correspondent  accoimts  for  foreign  shell 
banks  that  qualify  as  regulated  affiliates. 
The  final  rule  does  not  include  the 
provision  in  the  NPRM  that  proposed  to 
require  that  correspondent  accounts 
established,  maintained,  administered, 
or  managed  by  a  foreign  branch  of  a 
covered  financial  institution  be  deemed 
to  be  established,  maintained, 
administered  or  managed  in  the  United 
States. 

Records  of  owners  and  agents  of 
foreign  banks  with  correspondent 
accounts.  The  NPRM  proposed  to  codify 
the  requirement  contained  in  BSA 
section  531 8(k),  as  added  by  section 
319(b)  of  the  Act.  that  any  covered 
financial  institution  that  maintains  a 
correspondent  account  in  the  United 
States  for  a  foreign  bank  must  maintain 
records  in  the  United  States  identifying: 
(1)  The  owner(s)  of  such  foreign  bank; 
and  (2)  the  name  and  address  of  a 
person  who  resides  in  the  United  States 
and  is  authorized  to  accept  service  of 
legal  process  for  records  regarding  the 
correspondent  accoimt.^^ 

Section  5318(k)  does  not  define 
"owner"  for  purposes  of  this 
requirement.  As  discussed  above. 


"  12  CFR  204.2(e)  and  (fHD. 
"  The  use  of  an  embassy  or  consular  office  as 
process  agent  is  not  acceptable. 


60568       Federal  Register/ Vol.  67,  No.  187 /Thursday,  September  26,  2002 /Rules  and  Regulations 


Treasury  is  amending  in  the  final  rule 
the  definition  of  "owner"  in  the  NPRM 
for  purposes  of  this  provision. 

Tne  NPRM  also,  as  an  option, 
permitted  the  use  of  the  relevant  portion 
of  a  foreign  bank's  FR  Y-7  to  meet  the 
recordkeeping  obligation  for  foreign 
banks  that  file  this  form.  The  form 
requires  disclosiue  of  ownership 
information  starting  at  a  threshold  of  5 
percent  of  a  foreign  banking 
organization's  stock.  Commenters 
supported  the  use  of  the  FR  Y-7  as  an 
alternative  means  to  satisfy  this 
requirement,  but  some  requested  that 
the  regulation  be  clarified  in  this  regard. 
Another  commenter  noted  that  an 
individual's  ownership  interest  in  a 
foreign  bank  may  be  confidential  in  the 
foreign  bank's  home  country  for  a 
variety  of  legitimate  reasons,  and 
asserted  that  the  Federal  Reserve 
recognizes  such  concerns  and  permits 
the  ownership  information  contained  in 
the  FR  Y-7  to  be  kept  confidential.^" 
The  commenter  requested  that,  in  such 
cases,  the  foreign  bank  should  not  be 
required  to  disclose  the  information  to 
a  covered  financial  institution  if  the 
information  is  available  to  the 
appropriate  U.S.  government  agencies. 

"To  minimize  recordkeeping  burdens. 
Treasury  has  modified  the  final  rule  to 
except  from  the  ownership 
recordkeeping  requirement  any  foreign 
bank  that  is  required  to  file  its 
ownership  information  with  the  Federal 
Reserve  on  Form  FR  Y-7.25  Inasmuch  as 
the  ownership  information  filed  with 
the  Federal  Reserve  on  Form  FR  Y-7 
will  be  available  upon  request  to  the 
Secretary  or  Attorney  General,  there  is 
no  purpose  served  in  requiring  covered 
financial  institutions  to  maintain 
records  separately  in  these  cases. ^^ 

Safe  harbor.  In  order  to  comply  with 
the  limitations  on  the  direct  and 
indirect  provision  of  correspondent 
accounts  to  foreign  shell  banks,  a 
covered  financial  institution  must 
ensiue  that  each  foreign  bank  for  which 
it  provides  a  correspondent  account  is 
not  a  shell  bank,  and  must  take 
reasonable  steps  to  ensiue  that 
correspondent  accounts  provided  to 


^■•The  FR  Y-7  is  available  to  the  public  upon 
request  on  an  individual  basis.  A  foreign  bank  may 
request  confidential  treatment  for  specific 
information  on  the  form  based  on  a  demonstration 
that  public  release  of  such  information  would  be 
exempt  under  the  Freedom  of  Information  Act. 
Such  requests  are  considered  on  a  case-by-case 
basis. 

^'  A  covered  financial  institution  may  verify  that 
a  foreign  bank  is  required  to  file  an  FR  Y-7  by 
checking  the  list  of  foreign  banks  with  U.S.  offices 
at  www.federalreserve.gov/releases/ibn/. 

^°  There  is  no  indication  in  the  Act  that  the 
purpose  of  this  recordkeeping  requirement  is  other 
than  to  provide  the  information  to  a  Federal  law 
enforcement  officer. 


such  foreign  banks  are  not  being  used  to 
indirectly  provide  banking  services  to 
foreign  shell  banks.^^  A  covered 
financial  institution  must  also  obtain 
information  regarding  owners  and  an 
agent  for  service  of  process  for  foreign 
banks  for  which  it  maintains 
correspondent  accounts.  Although  the 
NPRM  did  not  prescribe  the  manner  in 
which  a  covered  financial  institution 
may  satisfy  its  obligations  under 
sections  5318(j)  and  5318(k),  it  provided 
a  safe  harbor  with  respect  to  both 
sections  if  a  covered  financial 
institution  uses  the  model  certifications 
appended  to  the  NPRM.  The 
certification  was  designed  to  provide  a 
simple  and  straightforward  means  of 
complying  with  these  requirements-^^ 

Many  commenters  posed  questions 
and  sought  clarification  regarding  the 
use  of  the  certification.  As  a  threshold 
matter,  nothing  in  this  final  regulation 
modifies,  limits,  or  supercedes  section 
101  of  the  Electronic  Records  in  Global 
and  National  Gonunerce  Act,  Pub.  L. 
106-229, 114  Stat.  464  (15  U.S.C.  7001). 
Thus,  certifications  and  recertifications 
may  be  distributed,  completed, 
returned,  and  stored  in  electronic  form 
so  long  as  the  records  are  maintained  in 
accordance  with  any  other  applicable 
regulations,  and  a  foreign  bank  could 
post  and  update  its  certification  on  its 
website.  In  addition,  facsimile  copies 
are  also  acceptable  as  originals. 

Gommenters  sought  clarification 
regarding  the  extent  to  which  more  than 
one  covered  financial  institution  may 
rely  on  a  certification.  A  separate 
certification  need  not  be  produced  for 
each  covered  financial  institution;  a 
certification  may  be  relied  upon  by  each 
covered  financial  institution  that  is 
named  or  referred  to  therein  (as  well  as 
each  branch  of  a  covered  financial 
institution  that  maintains  a 
correspondent  accoimt  for  the  foreign 
bank  executing  the  certification).  A 
foreign  bank  may  also  execute  a  global 
certification  that  is  applicable  to  all 
correspondent  accoimts  maintained  for 
it  by  covered  financial  institutions. 


"  Treasury  interprets  this  to  mean  that  the  foreign 
bank  is  not  using  the  correspondent  account  to 
provide  banking  services  to  a  foreign  shell  bank  that 
is  the  foreign  bank's  direct  customer.  Thus,  a 
foreign  bank  could  certify  that  it  is  not  using  a 
correspondent  account  with  a  covered  financial 
institution  to  provide  banking  services  to  any 
foreign  shell  bank,  without  in  turn  asking  each  of 
its  foreign  bank  customers  to  provide  it  with  a 
similar  certification.  To  interpret  this  requirement 
otherwise  would  lead  to  an  endless  chain  of 
certifications. 

2*  Obtaining  the  certification  is  not  the  only 
means  for  compliance  with  the  regulation.  For 
example,  an  insured  bank  that  maintains  a 
correspondent  account  for  any  of  its  foreign 
branches  is  not  required  to  obtain  a  certification 
from  such  branches. 


Gommenters  also  asked  for  clarification 
as  to  whether  a  covered  financial 
institution  must  obtain  an  individual 
certification  from  each  foreign  branch  of 
a  foreign  bank  for  which  itmaintains  a 
correspondent  accoimt.  Again,  this 
would  be  governed  by  the  way  in  which 
the  certification  is  completed.  If  a 
foreign  bank  wishes  to  complete  one 
certification  that  covers  all  its  branches, 
it  may  do  so,  so  long  as  it  expresses  this 
in  the  certification.  In  such  a  casei  the 
certification  should  reflect  whether  any 
of  the  foreign  bank's  branches  provides 
shell  banks  vnth  access  to  any 
correspondent  account. 

Gommenters  also  inquired  whether  a 
covered  financial  institution  must 
obtain  a  certification  directly  from  each 
foreign  bank  for  which  it  maintains  a 
correspondent  account,  or  whether  it 
may  satisfy  the  safe  harbor  in  this 
section  by  obtaining  an  electronic  copy 
of  such  certification  irom  a  central 
registry  or  database  that  may  be 
organized  to  facilitate  compliance  with 
this  regulation,  or  from  another  covered 
financial  institution.  A  covered 
financial  institution  may  satisfy  the  safe 
harbor  by  obtaining  a  copy  of  a  foreign 
bank's  certification  either  directly  from 
the  foreign  bank  or  indirectly,  such  as 
fitim  a  central  database  or  frtim  another 
covered  financial  institution,  so  long  as 
the  form  and  content  of  the  certification 
is  otherwise  sufficient  and  reliable.  In 
the  case  of  a  certification  filed  with  a 
central  database,  the  foreign  bank  would 
presumably  complete  the  certification 
without  specifying  particular  covered 
financial  institutions,  but  rather  woidd 
certify  as  to  all  correspondent  accounts    . 
maintained  at  covered  financial 
institutions  generally. 

Gommenters  also  sought  clarification 
of  the  meaning  of  the  phrase  "received, 
reviewed  and  accepted"  at  the  end  of 
the  certification,  and,  in  particular, 
whether  this  implies  that  covered 
financial  institutions  must  verify  or 
otherwise  determine  the  accuracy  of  the 
information  provided  by  the  foreign 
bank.  Treasury  expects  the  covered 
financial  institution  to  review  the  form 
to  ascertain  that  all  information  required 
by  the  applicable  statutory  provisions  is 
included  (responses  to  Parts  G  and  D  in 
all  cases:  names  of  owners  (if  required) 
in  Part  E  and  name  and  street  address 
of  a  process  agent  in  Part  F);  and  should 
seek  to  obtain  any  other  information 
that  is  missing  from  the  certification.  In 
addition,  the  covered  financial 
institution  is  expected  to  determine  that 
the  information  provided  is  internally 
consistent.  29  To  avoid  confusion  the 


'^For  example,  if  the  foreign  bank  checks  the 
second  box  in  part  C,  the  location  of  the  foreign 
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word  "accepted"  has  been  deleted  from 
the  certification. 

Recertification  and  verification 
requirements.  The  NPRM  proposed  to 
require  that  a  covered  financial 
institution  obtain  a  verification  of  the 
information  provided  every  two  years, 
or  any  time  that  it  "has  reason  to 
believe"  that  the  information  upon 
which  it  is  relying  may  be  inaccurate. 
The  final  rule  extends  from  two  to  three 
years  the  safe  harbor  period  for 
obtaining  either  a  new  certification  or  a 
recertification  of  a  prior  certification, 
and  changes  the  operative  term  from 
"verification"  to  "recertification"  to 
avoid  confusion.  In  addition,  in 
response  to  a  Gongressional  comment, 
the  final  rule  requires  the  covered 
financial  institution  to  "take  appropriate 
measures"  to  verify  any  information  that 
it  "knows,  suspects,  or  has  reason  to 
suspect"  may  be  incorrect.  For  example, 
information  obtained  by  a  covered 
financial  institution  in  conducting  due 
diUgence  required  piu-suant  to  the  final 
rule  to  be  issued  implementing  section 
312  of  the  Act  ^^  may  provide  reason  to 
suspect  that  the  information  obtained  in 
a  certification  may  not  be  accurate  and 
may  require  the  covered  financial 
institution  to  either  obtain  a  new 
certification  or  to  take  other  appropriate 
measures  to  verify  the  accuracy  of  the 
information  provided.  In  addition  to 
these  substantive  changes,  the  final  rule 
reorganizes  and  simplifies  these 
provisions. 

Closure  of  correspondent  accounts. 
The  NPRM  proposed  that,  in  order  to 
obtain  the  benefit  of  the  safe  harbor,  a 
covered  financial  institution  must 
obtain  a  certification  from  the  foreign 
hanks  for  which  it  maintains 
correspondent  accoiuits  existing  on  the 
date  that  is  30  days  after  the  publication 
of  the  final  rule,  within  90  days  after 
publication  of  the  final  rule.  With 
respect  to  accounts  established  after  the 
date  that  is  30  days  after  the  publication 
of  the  final  rule,  the  NPRM  stated  that 
the  safe  harbor  was  available  if  the 
certification  was  obtained  within  60 
days  of  opening  for  new  accounts 
established  before  January  1,  2003,  and 
within  30  days  of  opening  for  accounts 
established  thereafter.  Commenters 
focused  on  two  issues  relating  to  these 
requirements:  the  time  period  allowed 
for  satisfying  the  requirements  after 
which  account  closure  would  be 
required,  and  the  difficulties  anticipated 
when  closure  is  required. 


bank's  regulated  affiliate  should  be  consistent  with 
the  designated  banking  authority  that  supervises  the 
foreign  bank  and  its  regulated  affiliate. 
30  See  67  FR  37736,  supra  note  8. 


With  respect  to  existing  accounts, 
commenters  requested  that,  given  the 
potentially  large  number  of  foreign 
banks  for  which  they  maintain 
correspondent  accounts,  a  longer  period 
of  120  to  180  days  should  be  given.  A 
Gongressional  comment  luged  Treasury 
to  reduce  the  period.  On  balance,  and 
considering  the  fact  that  covered 
financial  institutions  have  been  aware  of 
this  pending  requirement  for  many 
months,  Treasury  is  adopting  this 
requirement  with  the  90  day  period  as 
proposed.  With  regard  to  new  accoimts, 
under  the  final  rule  covered  financial 
institutions  will  have  30  days  to  obtain 
the  initial  certification  and  to  remain 
within  the  safe  harbor,  regardless  of 
whether  the  new  account  is  opened 
before  or  after  January  1,  2003. 

The  NPRM  required  that,  if  a  covered 
financial  institution  does  not  obtain  the 
information  necessary  to  fulfill  its 
obligations  under  sections  5318(j)  and 
(k)  within  the  prescribed  time  periods, 
it  must  terminate  all  correspondent 
accoimts  with  the  concerned  foreign 
bank.  Many  commenters  noted 
significant  problems  with  this 
requirement,  including  the  difficulties 
of  terminating  account  relationships 
within  a  limited  time  when  open 
positions  or  transaction  accounts  are 
involved,  the  potential  for  economic 
harm  to  result  in  many  situations,  and 
the  potential  liability  of  a  covered 
financial  institution  resulting  from  such 
a  termination,  Gommenters  also 
questioned  the  extent  to  which  the  safe 
harbor  from  liability  resulting  from 
closure  required  in  these  situations  that 
Treasury  provided  in  the  NPRM  would 
be  given  effect  in  litigation,  particularly 
in  foreign  jurisdictions.  Due  to  these 
concerns,  commenters  sought  greater 
flexibility  in  these  situations,  including 
the  ability  to  keep  accounts  open 
pending  resolution  of  these  issues. 

Because  some  correspondent  accounts 
at  the  time  of  required  termination  may 
involve  transactions  that  include  open 
securities  or  futures  positions,  or  may 
involve  transaction  accounts  with 
outstanding  checks  or  other  transactions 
that  need  to  be  accounted  for,  a  covered 
financial  institution  may  exercise 
commercially  reasonable  discretion  in 
determining  the  time  frame  for 
liquidating  such  open  positions  or 
otherwise  completing  the  closing  of  an 
account.  The  measures  a  covered 
financial  institution  may  take  would 
include,  but  would  not  be  limited  to, 
following  its  customary  practices  upon 
the  default  of  a  customer,  including 
when  appropriate  taking  steps  to  close 
out  positions  in  an  orderly  manner  or 
temporarily  freezing  an  account  so  as  to 
avoid  suffering  a  loss  or  unduly 


penalizing  a  foreign  bank.  However,  a 
covered  financial  institution  must 
ensure  that  an  account  that  must  be 
closed  is  not  permitted  to  establish  new 
positions. 

As  described  above,  the  NPRM 
provided  that  if  a  covered  financial 
institution  has  reason  to  believe  that  a 
foreign  bank's  certification  may  be 
inacciuate,  it  must  undertake  to  verify 
such  information.  The  NPRM  also 
provided  that  if  the  covered  financial 
institution  has  not  obtained  satisfactory 
verification  within  90  or  60  days  after 
commencing  the  process  (depending  on 
whether  the  verification  was  initiated 
before  or  after  January  1,  2003),  it  must 
close  all  correspondent  accounts  for 
such  foreign  bank.  The  final  rule 
requires  that,  if  the  covered  financial 
institution  has  not  obtained  satisfactory 
verification  within  90  days,  it  must 
close  the  accounts  within  a 
commercially  reasonable  time. 

The  final  rule  also  carries  over  from 
the  NPRM  the  provision  stating  that  a 
covered  financial  institution  may  not 
establish  a  new  correspondent  account 
with  a  foreign  bank  with  which  it  was 
required  to  close  an  account  under  this 
rule  imtil  it  obtains  the  information 
required  under  this  section. 

Recordkeeping  requirement.  This 
provision,  which  sets  forth  the  time 
period  for  retention  of  certifications  and 
other  information  relied  upon  by  the 
covered  financial  institution,  is 
unchanged  in  the  final  rule. 

Special  rules  concerning  information 
requested  prior  to  the  effective  date  of 
the  final  rule.  The  NPRM  proposed  to 
permit  the  use  by  a  covered  financial 
institution  of  information  described  in 
eitherTreasury's  Interim  Guidance 
dated  November  20,  2001  or  the  NPRM, 
that  was  requested  of  a  foreign  bank 
prior  to  30  days  after  the  publication  of 
the  final  rule  with  respect  to  accounts 
in  existence  on  or  before  such  date,  so 
long  as  such  information  is  obtained  on 
or  before  90  days  after  the  date  of 
publication  of  the  final  rule.  Several 
conunenters  sought  confirmation  that  a 
covered  financial  institution  would  be 
in  compliance  with  the  final  rule  if  it 
obtained  information  pursuant  to  the 
model  certification  attached  to  the 
Interim  Guidance  with  respect  to  such 
accounts,  so  long  as  the  covered 
financial  institution  makes  the  request 
within  30  days  following  publication  of 
the  final  rule,  and  receives  the 
information  within  90  days  foHowihg 
publication.  Treasury  confirms  that  this 
is  the  case.  This  provision  has  been 
clarified  and  condensed  in  the  final 
rule. 
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C.  103.185 — Summons  or  Subpoena  of 
Foreign  Bank  Records;  Termination  of 
Correspondent  Relationship 

Issuance  of  process  to  foreign  bank. 
The  NPRM  proposed  to  codify  the 
provisions  of  section  5318(k)  that 
authorize  the  Secretary  or  the  Attorney 
General  to  issue  a  summons  or 
subpoena  to  any  foreign  bank  that 
maintains  a  correspondent  account  in 
the  United  States  and  to  request  records 
related  to  such  correspondent  account, 
including  records  maintained  outside  of 
the  United  States  relating  to  the  deposit 
of  funds  into  the  foreign  bank.  The 
summons  or  subpoena  may  be  served  on 
the  foreign  bank  in  the  United  States  if 
the  foreign  bank  has  a  representative  in 
the  United  States,  or  in  a  foreign 
country  pursuant  to  any  mutual  legal 
assistance  treaty,  multilateral 
agreement,  or  other  request  for 
international  law  enforcement 
assistance.  These  provisions  are 
unchanged  in  the  final  rule. 

Issuance  of  process  to  covered 
financial  institution.  The  NPRM 
proposed  that,  upon  receipt  of  a  written 
request  from  a  Federal  law  enforcement 
officer  for  information  required  to  be 
maintained  by  a  covered  financial 
institution  under  this  section,  the 
covered  financial  institution  shall 
provide  the  information  to  the 
requesting  officer  not  later  than  7  days 
after  receipt  of  the  request.  This 
provision  is  unchanged  in  the  final  rule. 

Termination  of  correspondent 
relationships  upon  receipt  of  notice.  The 
NPRM  proposed  to  codify  the 
provisions  of  section  5318(k)  that 
require  a  covered  financial  institution  to 
terminate  any  correspondent 
relationship  with  a  foreign  bank  not 
later  than  10  business  days  after  receipt 
of  written  notice  from  the  Secretary  or 
the  Attorney  General  (in  each  case,  after 
consultation  with  the  other)  that  the 
foreign  bank  has  failed  either:  (1)  To 
comply  with  the  summons  or  subpoena 
issued:  or  (2)  to  initiate  proceedings  in 
a  United  States  court  contesting  such 
summons  or  subpoena.  This  provision  is 
unchanged  in  the  final  rule. 

Limitation  of  liability.  The  NPRM 
proposed  to  codify  the  provision  in 
section  531 8(k)  that  provides  that  a 
covered  financial  institution  shall  not  be 
liable  for  terminating  a  correspondent 
account  in  accordance  with  the  rule. 
This  provision  is  unchanged  in  the  final 
rule. 

Failure  to  terminate  relationship.  The 
NPRM  proposed  to  codify  the  provision 
of  section  5318{k)  that  provides  that  a 
covered  financial  institution  that  fails  to 
terminate  the  correspondent 
relationship  upon  receiving  notice  from 


the  Secretary  or  the  Attorney  General  is 
subject  to  a  civil  penalty  of  up  to 
$10,000  per  day  until  the  correspondent 
relationship  is  so  terminated.  This 
provision  is  imchanged  in  the  final  rule. 

IV.  Regulatory  Flexibility  Act 

It  is  hereby  certified  that  this  final 
rule  is  not  likely  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Covered 
financial  institutions  that  are  subject  to 
the  recordkeeping  requirements  in  the 
statute  and  the  final  rule  tend  to  be  large 
institutions.  Moreover,  any  economic 
consequences  that  might  result  from  the 
prohibition  on  dealings  with  foreign 
shell  banks,  or  fi"om  the  failure  of  a 
foreign  bank  to  provide  the  information 
necessary  for  a  covered  financial 
institution  to  fulfill  its  recordkeeping 
obligations,  flow  directly  from  the 
imderlying  statute.  Accordingly,  the 
analysis  provisions  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.)  do 
not  apply. 

V.  Executive  Order  12866 

The  Department  of  the  Treasiury  has 
determined  that  this  final  rule  is  not  a 
"significant  regulatory  action"  as 
defined  in  Executive  Order  12866. 
Accordingly,  a  regulatory  assessment  is 
not  required. 

VI.  Paperwork  Reduction  Act 

The  collections  of  information 
contained  in  Appendix  A  to  Subpart  I 
of  Part  103  had  been  previously 
reviewed  and  approved  by  the  Office  of 
Management  and  Budget  (OMB)  in 
accordance  with  the  requirements  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  and  assigned  OMB  Control 
Number  1505-0184. 

The  collection  of  information 
contained  in  Appendix  B  to  Subpart  I  of 
Part  103  and  the  recordkeeping 
requirement  in  section  103.177(e)  was 
submitted  to  OMB  for  review  in 
conjunction  with  the  issuance  of  the 
NPRM  in  accordance  with  the 
requirements  of  the  Paperwork 
Reduction  Act.  These  requirements  have 
been  approved  by  OMB  and  assigned 
OMB  ConU-ol  Number  1505-0184.  The 
estimated  average  annual  reporting 
burden  associated  with  Appendix  A  is 
20  hours  per  respondent:  the  estimated 
average  annual  reporting  burden 
associated  with  Appendix  B  is  5  hours 
per  respondent;  and  the  estimated 
average  recordkeeping  burden 
associated  with  section  103.177(e)  is  9 
hoiu's  per  recordkeeper.  Comments 
concerning  the  accuracy  of  these  biuden 
estimates  and  suggestions  on  how  to 
minimize  the  burdens  should  be  sent 
(preferably  by  fax  (202-395-6974))  to 


the  Desk  Officer  for  the  Department  of 
the  Treasury,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project,  Washington,  DC 
20503  (or  by  the  Internet  to 
ilackeyj@omb.eop.gov),  with  a  copy  to 
FinCEN  by  mail  to  P.O.  Box  39,  Vienna, 
VA  22183  or  by  e-mail  to 
regcomments@fincen.treas.gov.  An 
agency  may  not  conduct  or  sponsor,  and 
,a  person  is  not  required  to  respond  to, 
a  collection  of  information  imless  it 
displays  a  currently  valid  OMB  control 
nvunber. 

List  of  Subjects  in  31  CFR  Part  103 

Banks,  banking,  Brokers,  Counter 
money  laundering.  Counter-terrorism, 
Ciurency,  Foreign  banking.  Reporting 
and  recordkeeping  requirements. 

Autbority  and  Issuance 

For  the  reasons  set  forth  in  the 
preamble,  31  CFR  part  103  is  amended 
as  follows: 

PART  103— HNANCIAL 
RECORDKEEPING  AND  REPORTING 
OF  CURRENCY  AND  FOREIGN 
TRANSACTIONS 

1.  The  authority  citation  for  part  103 
is  revised  to  read  as  follows: 

AuthOTity.  12  U.S.C.  1829b  and  1951-1959; 
31  U.S.C.  5311-5314  and  5316-5332;  title  01, 
sees.  312,  313,  314,  319,  352,  Pub.  L.  107- 
56. 115  Stat.  307. 

2.  Add  new  §§  103.175  and  103.177  to 
subpart  I  immediately  after 
undesignated  centerheading  "SPECIAL 
DUE  DILIGENCE  FOR 
CORRESPONDENT  ACCOUNTS  AND 
PRIVATE  BANKING  ACCOUNTS"  to 
read  as  follows: 

§103.175    Definitions. 

Except  as  otherwise  provided,  the 
following  definitions  apply  for  purposes 
of  §§  103.176  through  103.190: 

(a)  Attorney  General  means  the 
Attorney  General  of  the  United  States. 

(b)  [Reserved) 

(c)  Certification  and  Recertification 
mean  the  certification  and 
recertification  forms  described  in 
Appendices  A  and  B,  respectively,  to 
this  subpart. 

(d)  Correspondent  account.  (1)  The 
term  correspondent  account  means: 

(i)  [Reserved] 

(ii)  For  purposes  of  §§  103.177  and 
103.185,  a  correspondent  account  is  an 
accoimt  established  by  a  covered 
financial  institution  for  a  foreign  bank  to 
receive  deposits  from,  to  make 
payments  or  other  disbursements  on 
behalf  of  a  foreign  bank,  or  to  handle 
other  financial  transactions  related  to 
the  foreign  bank. 


Federal  Register /Vol.  67,  No.  187 /Thursday,  September  26,  2002 /Rules  and  Regulations       60571 


(2)  For  purposes  of  this  definition,  the 
term  account: 

(i)  Means  any  formal  banking  or 
business  relationship  established  to 
provide  regular  services,  dealings,  and 
other  financial  transactions;  and 

(ii)  Includes  a  demand  deposit, 
savings  deposit,  or  other  transaction  or 
asset  account  and  a  credit  accoimt  or 
other  extension  of  credit. 

(e)  Correspondent  relationship  has  the 
same  meaning  as  correspondent  account 
for  purposes  of  §§  103.177  and  103.185. 

{{)  Covered  financial  institution 
means: 

(1)  [Reserved) 

(2)  For  ptuposes  of  §§  103.177  and 
103.185: 

(i)  An  insured  bank  (as  defined  in 
section  3(h)  of  the  Federal  Deposit 
Insurance  Act  (12  U.S.C.  1813(h)); 

(ii)  A  commercial  bank  or  trust 
company; 

(iii)  A  private  banker; 

(iv)  An  agency  or  branch  of  a  foreign 
bank  in  the  United  States; 

(v)  A  credit  union; 

(vi)  A  thrift  institution; 

(vii)  A  corporation  acting  under 
section  25A  of  the  Federal  Reserve  Act 
(12  U.S.C.  611  et  seq.);  and 

(viii)  A  broker  or  dealer  registered  or 
required  to  be  registered  with  the 
Securities  and  Exchange  Commission 
under  the  Securities  Exchange  Act  of 
1934  (15  U.S.C.  78a  et  seq.). 

(g)  Foreign  bank.  The  term  foreign 
bank  shall  have  the  meaning  provided 
in  §103.11(0). 

(h)  [Reserved] 

(i)  Foreign  shell  bank  means  a  foreign 
bank  without  a  physical  presence  in  any 
coimtry. 

(j)  [Reserved] 

(k)  [Reserved] 

(1)  Owner.  (1)  The  term  owner  means 
any  person  who,  directly  or  indirectly: 

(i)  Owns,  controls,  or  has  power  to 
vote  25  percent  or  more  of  any  class  of 
voting  seciu-ities  or  other  voting 
interests  of  a  foreign  bank;  or 

(ii)  Controls  in  any  manner  the 
election  of  a  majority  of  the  directors  (or 
individuals  exercising  similar  functions) 
of  a  foreign  bank. 

(2)  For  purposes  of  this  definition: 
(i)  Members  of  the  same  family  shall 

be  considered  to  be  one  person. 

(ii)  The  term  same  family  means 
parents,  spouses,  children,  siblings, 
imcles,  aimts,  grandparents, 
grandchildren,  first  cousins, 
stepchildren,  stepsiblings,  and  parents- 
in-law,  and  spouses  of  any  of  the 
foregoing. 

(iii)  Each  member  of  the  same  family 
who  has  an  ownership  interest  in  a 
foreign  bank  must  be  identified  if  the 
family  is  an  owner  as  a  result  of 


aggregating  the  ownership  interests  of 
the  members  of  the  family.  In 
determining  the  ownership  interests  of 
the  same  family,  any  voting  interest  of 
any  family  member  shall  be  taken  into 
account. 

(iv)  Voting  securities  or  other  voting 
interests  means  securities  or  other 
interests  that  entitle  the  holder  to  vote 
for  or  select  directors  (or  individuals 
exercising  similar  functions). 

(m)  Person  has  the  same  meaning  as 
provided  in  §  103. 11  (z). 

(n)  Physical  presence  means  a  place  of 
business  that: 

(1)  Is  maintained  by  a  foreign  bank; 

(2)  Is  located  at  a  fixed  address  (other 
than  solely  an  electronic  address  or  a 
post-office  box)  in  a  country  in  which, 
the  foreign  bank  is  authorized  to 
conduct  banking  activities,  at  which 
location  the  foreign  bank: 

.    (i)  Employs  1  or  more  individuals  on 
a  full-time  basis;  and 

(ii)  Maintains  operating  records 
related  to  its  banking  activities;  and 

(3)  Is  subject  to  inspection  by  the 
banking  authority  that  licensed  the 
foreign  bank  to  conduct  banking 
activities. 

(o)  [Reserved] 

(p)  Regulated  affiliate.  (1)  The  term 
regulated  affiliate  means  a  foreign  shell 
bank  that: 

(i)  Is  an  affiliate  of  a  depository 
institution,  credit  union,  or  foreign  bank 
that  maintains  a  physical  presence  in 
the  United  States  or  a  foreign  coimtry, 
as  applicable;  and 

(ii)  Is  subject  to  supervision  by  a 
banking  audiority  in  the  country 
regulating  such  affiliated  depository 
institution,  credit  union,  or  foreign 
bank. 

(2)  For  purposes  of  this  definition: 

(i)  Affiliate  means  a  foreign  bank  that 
is  controlled  by,  or  is  under  common 
control  with,  a  depository  institution, 
credit  union,  or  foreign  bank. 

(ii)  Control  means: 

(A)  Ownership,  control,  or  power  to 
vote  50  percent  or  more  of  any  class  of 
voting  seciuities  or  other  voting 
interests  of  another  company;  or 

(B)  Control  in  any  manner  the  election 
of  a  majority  of  the  directors  (or 
individuals  exercising  similar  functions) 
of  another  company. 

(q)  Secretary  means  the  Secretary  of 
the  Treasiuy. 

(r)  [Reserved] 

(s)  Territories  and  Insular  Possessions 
has  the  meaning  provided  in 
§103.11(tt). 

(t)  United  States  has  the  meaning 
provided  in  §  103.11(nn). 


§103.177    Prohibition  on  correspondent 
accounts  for  foreign  sttell  iMnks;  records 
concerning  owners  of  foreign  bank*  and 
agents  for  service  of  legal  process. 

(a)  Requirements  for  covered  financial 
institutions.  (1)  Prohibition  on 
correspondent  accounts  for  foreign  shell 
banks,  (i)  A  covered  financial  institution 
shall  not  establish,  maintain, 
administer,  or  manage  a  correspondent 
account  in  the  United  States  for,  or  on 
behalf  of,  a  foreign  shell  bank. 

(ii)  A  covered  financial  institution 
shall  take  reasonable  steps  to  ensure 
that  any  correspondent  account 
established,  maintained,  administered, 
or  managed  by  that  covered  financial 
institution  in  the  United  States  for  a 
foreign  bank  is  not  being  used  by  that 
foreign  bank  to  indirectly  provide 
banking  services  to  a  foreign  shell  bank. 

(iii)  Nothing  in  paragraph  (a)(1)  of  this 
section  prohibits  a  covered  financial 
institution  from  providing  a 
correspondent  account  or  banking 
services  to  a  regulated  affiliate. 

(2)  Records  of  owners  and  agents,  (i) 
Except  as  provided  in  paragraph 
(a)(2)(ii)  of  this  section,  a  covered 
financial  institution  that  maintains  a 
correspondent  account  in  the  United 
States  for  a  foreign  bank  shall  maintain 
records  in  the  United  States  identifying 
the  owners  of  each  such  foreign  bank 
whose  shares  are  not  publicly  traded 
and  the  name  and  street  address  of  a 
person  who  resides  in  the  United  States 
and  is  authorized,  and  has  agreed  to  be 
an  agent  to  accept  service  of  legal 
process  for  records  regarding  each  such 
account. 

(ii)  A  covered  financial  institution 
need  not  maintain  records  of  the  owners 
of  any  foreign  bank  that  is  required  to 
have  on  file  with  the  Federal  Reserve 
Board  a  Form  FR  Y-7  that  identifies  the 
current  owners  of  the  foreign  bank  as 
required  by  such  form. 

(iii)  For  purposes  of  paragraph  (a)(2)(i) 
of  this  section,  publicly  traded  refers  to 
shares  that  are  traded  on  an  exchange  or 
on  an  organized  over-the-counter  market 
that  is  regulated  by  a  foreign  securities 
authority  as  defined  in  section  3(a)(50) 
of  the  Seciuities  Exchange  Act  of  1934 
(15  U.S.C.  78c(a)(50)). 

(b)  Safe  harbor.  Subject  to  paragraphs 
(c)  and  (d)  of  this  section,  a  covered 
financial  institution  will  be  deemed  to 
be  in  compliance  with  the  requirements 
of  paragraph  (a)  of  this  section  with 
respect  to  a  foreign  bank  if  the  covered 
financial  institution  obtains,  at  least 
once  every  three  years,  a  certification  or 
recertification  from  the  foreign  bank. 

(c)  Interim  verification.  If  at  any  time 
a  covered  financial  institution  knows, 
suspects,  or  has  reason  to  suspect,  that 
any  information  contained  in  a 
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certification  or  recertification  provided 
by  a  foreign  bank,  or  otherwise  relied 
upon  by  the  covered  financial 
institution  for  purposes  of  this  section, 
is  no  longer  correct,  the  covered 
financial  institution  shall  request  that 
the  foreign  bank  verify  or  correct  such 
information,  or  shall  take  other 
appropriate  measures  to  ascertain  the 
accuracy  of  the  information  or  to  obtain 
correct  information,  as  appropriate.  See 
paragraph  (d)(3)  of  this  section  for 
additional  requirements  if  a  foreign 
bank  fails  to  verify  or  correct  the 
information  or  if  a  covered  financial 
institution  cannot  ascertain  the  accuracy 
of  the  information  or  obtain  correct 
information. 

(d)  Closure  of  correspondent 
accounts.  (1)  Accounts  existing  on 
October  28,  2002.  In  the  case  of  any 
correspondent  accoimt  that  was  in 
existence  on  October  28,  2002,  if  the 
covered  financial  institution  has  not 
obtained  a  certification  (or 
recertification)  from  the  foreign  bank,  or 
has  not  otherwise  obtained 
documentation  of  the  information 
required  by  such  certification  (or 
recertification),  on  or  before  December 
26,  2002,  and  at  least  once  every  three 
years  thereafter,  the  covered  financial 
institution  shall  close  all  correspondent 
accoimts  with  such  foreign  bank  within 
a  commercially  reasonable  time,  and 
shall  not  permit  the  foreign  bank  to 
establish  any  new  positions  or  execute 
any  transaction  through  any  such 
account,  other  than  transactions 
necessary  to  close  the  accoimt. 

(2)  Accounts  established  after  October 
28,  2002.  In  the  case  of  any 
correspondent  account  established  after 
October  28,  2002,  if  the  covered 
financial  institution  has  not  obtained  a 
certification  (or  recertification),  or  has 
not  otherwise  obtained  documentation 
of  the  information  required  by  such 
certification  (or  recertification)  within 
30  calendar  days  after  the  date  the 
accoimt  is  established,  and  at  least  once 
every  three  years  thereafter,  the  covered 
fiiiancial  institution  shall  close  all 
correspondent  accounts  with  such 
foreign  bank  within  a  commercially 
reasonable  time,  and  shall  not  permit 
the  foreign  bank  to  establish  any  new 
positions  or  execute  any  transaction 
through  any  such  account,  other  than 
transactions  necessary  to  close  the 
account. 

(3)  Verification  of  previously  provided 
information.  In  the  case  of  a  foreign 
bank  with  respect  to  which  the  covered 

'financial  instituticm  undertakes  to  verify 
information  pursuant  to  paragraph  (c)  of 
this  section,  if  the  covered  financial 
institution  has  not  obtained,  from  the 
foreign  bank  or  otherwise,  verification 


of  the  information  or  corrected 
information  within  90  calendar  days 
after  the  date  of  undertaking  the 
verification,  the  covered  financial 
institution  shall  close  all  correspondent 
accoimts  with  such  foreign  bank  within 
a  commercially  reasonable  time,  and 
shall  not  permit  the  foreign  bank  to 
establish  any  new  positions  or  execute 
any  transaction  through  any  such 
account,  other  than  transactions 
necessary  to  close  the  account. 

(4)  Reestablisbment  of  closed 
accounts  and  establishment  of  new 
accounts.  A  covered  financial 
institution  shall  not  reestablish  any 
accoimt  closed  pursuant  to  this 
paragraph  (d),  and  shall  not  establish 
any  other  correspondent  account  with 
the  concerned  foreign  bank,  until  it 
obtains  irom  the  foreign  bank  the 
certification  or  the  recertification.  as 
appropriate. 

(5)  Limitation  on  liability.  A  covered 
financial  institution  shall  not  be  liable    ~ 
to  any  person  in  any  court  or  arbitration 
proceeding  for  terminating  a 
correspondent  account  in  accordance 
with  this  paragraph  (d). 

(e)  Recordkeeping  requirement.  A 
covered  financial  institution  shall  retain 
the  original  of  any  document  provided 
by  a  foreign  bank,  and  the  original  or  a 
copy  of  any  document  otherwise  relied 
upon  by  the  covered  financial 
institution,  for  purposes  of  this  section, 
for  at  least  5  years  after  the  date  that  the 
covered  financial  institution  no  longer 
maintains  any  correspondent  account 
for  such  foreign  bank.  A  covered 
financial  institution  shall  retain  such 
records  with  respect  to  any  foreign  bank 
for  such  longer  period  as  the  Secretary 
may  direct. 

(f)  Special  rules  concerning 
information  requested  prior  to  October 
28,  2002.  (1)  Definition.  For  purposes  of 
this  paragraph  (f)  the  term  "Interim 
Guidance"  means: 

(i)  The  Interim  Guidance  of  the 
Department  of  the  Treasury  dated 
November  20,  2001  and  published  in 
the  Federal  Register  on  November  27, 
2001:  or 

(ii)  The  guidance  issued  in  a 
document  published  in  the  Federal 
Register  on  December  28,  2001. 

(2)  Use  of  Interim  Guidance 
certification.  In  the  case  of  a 
correspondent  account  in  existence  on 
October  28,  2002,  the  term 
"certification"  as  used  in  paragraphs  (b), 
(c),  (d)(1).  and  (d)(3)  of  this  section  shall 
also  include  the  certification  appended 
to  the  Interim  Guidance,  provided  that 
such  certification  was  requested  prior  to 
October  28.  2002  and  obtained  by  the 
covered  financial  institution  on  or 
before  December  26,  2002. 


(3)  Recordkeeping  requirement. 
Paragraph  (e)  of  this  section  shall  apply 
to  any  document  provided  by  a  foreign 
bank,  or  otherwise  relied  upon  by  a 
covered  financial  institution,  for 
purposes  of  the  Interim  Guidance. 

(Approved  by  the  Office  of  Management 
and  Budget  under  Control  Number 
1505-0184.) 

3.  Add  new  undesignated 
centerheading  and  §  103.185  to  subpart 
I  to  read  as  follows: 

Law  Enfbrcemeot  Access  to  Foreign 
Bank  Records 

§  1 03.1 85  Summons  or  subpoena  of 
foreign  bank  records;  Termination  of 
correspondent  relationship. 

(a)  Definitions.  The  definitions  in 
§  103.175  apply  to  this  section. 

(b)  Issuance  to  foreign  banks.  The 
Secretary  or  the  Attorney  General  may 
issue  a  summons  or  subpoena  to  any 
foreign  bank  that  maintains  a 
correspondent  account  in  the  United 
States  and  may  request  records  related 
to  such  correspondent  account, 
including  records  mainteiined  outside  of 
the  United  States  relating  to  the  deposit 
of  Tunds  into  the  foreign  bank.  The 
summons  or  subpoena  may  be  served  on 
the  foreign  bank  in  the  United  States  if 
the  foreign  bank  has  a  representative  in 
the  United  States,  or  in  a  foreign 
country  pursuant  to  any  mutual  legal 
assistance  treaty,  multilateral 
agreement,  or  other  request  for 
international  law  enforcement 
assistance. 

(c)  Issuance  to  covered  financial 
institutions.  Upon  receipt  of  a  written 
request  from  a  Federal  law  enforcement 
officer  for  information  required  to  be 
maintained  by  a  covered  financial 
institution  under  paragraph  (a)(2)  of 

§  103.177,  the  covered  financial 
institution  shall  provide  the  information 
to  the  requesting  officer  not  later  than  7 
days  after  receipt  of  the  request. 

(d)  Termination  upon  receipt  of 
notice.  A  covered  financial  institution 
shall  terminate  any  correspondent 
relationship  with  a  foreign  bank  not 
later  than  10  business  days  after  receipt 
of  written  notice  from  the  Secretary  or 
the  Attorney  General  (in  each  case,  after 
consultation  with  the  other)  that  the 
foreign  bank  has  failed: 

(1)  To  comply  with  a  summons  or 
subpoena  issued  under  paragraph  (b)  of 
this  section;  or 

(2)  To  initiate  proceedings  in  a  United 
States  court  contesting  such  summons 
or  subpoena. 

(e)  Limitation  on  liability.  A  covered 
financial  institution  shall  not  be  liable 
to  any  person  in  any  court  or  arbitration 
proceeding  for  terminating  a 
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correspondent  relationship  in 
accordance  with  paragraph  (d)  of  this 
section. 

(f)  Failure  to  terminate  relationship. 
Failure  to  terminate  a  correspondent 


relationship  in  accordance  with  this 
section  shall  render  the  covered 
financial  institution  liable  for  a  civil 
penalty  of  up  to  $10,000  per  day  until 


the  correspondent  relationship  is  so 
terminated. 

4.  Add  new  appendices  A  and  B  to 
subpart  I  of  part  103  as  follows: 


BI4.UN0  COOC  4«10-02-P 
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APPENDIX  A  TO  SUBPART  I  OF  PART  1 03  - 
CERTinCATION  REGARDING  CORRESPONDENT  ACCOUNTS 

FOR  FOREIGN  BANKS 

[0MB  Control  Number  1505-0184] 

The  information  contained  in  this  Certification  is  sought  pursuant  to  Sections  5318(f) 
and  S318(k)  of  Title  31  of  the  United  States  Code,  as  added  by  sections  313  and  319(b)  of  the 
USA  PATRIOT  Act  of2001  (Public  Law  107-56). 

This  Certification  should  be  completed  by  any  foreign  bank  that  maintains  a  correspondent 
account  with  any  U.S.  bank  or  U.S.  broker-dealer  in  securities  (a  covered  financial  institution 
as  defined  in  31  C.F.R.  103.175(f))-  An  entity  that  is  not  a  foreign  bank  is  not  required  to 
complete  this  Certification. 

J 
A  foreign  bank  is  a  bank  organized  under  foreign  law  and  located  outside  of  the  United  States 

(see  definition  at  31  C.F.R.  103.1  l(o)).  A  bank  includes  offices,  branches,  and  agencies  of 

commercial  banks  or  trust  companies,  private  banks,  national  banks,  thrift  institutions,  credit 

imions,  and  other  organizations  chartered  under  banking  laws  and  supervised  by  banking 

supervisors  of  any  state  (see  definition  at  31  C.F.R.  103.1 1(c)).* 

A  Correspondent  Account  for  a  foreign  bank  is  any  account  to  receive  deposits  fix)m,  make 
payments  or  other  disbursements  on  behalf  of  a  foreign  bank,  or  handle  other  financial 
transactions  related  to  the  foreign  bank. 

Special  instruction  for  foreign  branches  of  U.S.  banks:  A  branch  or  office  of  a  U.S.  bank  outside 
the  United  States  is  a  foreign  bank.  Such  a  branch  or  office  is  not  required  to  compile  this 
Certification  with  respect  to  Correspondent  Accounts  with  U.S.  branches  and  offices  of  the  same 
U.S.  bank. 


Special  instruction  for  covering  multiple  branches  on  a  single  Certification:  A  foreign  bank  may 
complete  one  Certification  for  its  branches  and  offices  outside  the  United  States.  The 
Certification  must  list  all  of  the  branches  and  offices  that  are  covered  and  must  include  the 
information  required  in  Part  C  for  each  branch  or  office  that  maintains  a  Correspondent  Account 
with  a  Covered  Financial  Institution.  Use  attachment  sheets  as  necessary. 


The  undersigned  financial  institution. 
Bank")  hereby  certifies  as  follows: 


("Foreign 


*  A  "foreign  bank"  does  not  include  any  foreign  central  bank  or  monetary  authority  that  functions  as  a  central  bank, 
or  any  international  financial  institution  or  regional  development  bank  formed  by  treaty  or  international  agreement. 
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B.        Correspondent  Accounts  Covered  by  this  Certification:  Check  one  box. 

I    I       This  Certification  implies  to  all  accounts  established  for  Foreign  Bank  by  Covered 
Financial  Institutions. 


[    1       This  Certification  applies  to  Correspondent  Accounts  established  by 

.^ (name  of 

Covered  Financial  Institution(s))  for  Foreign  Bank. 

C.        Physical  Presence/Regulated  Affiliate  Status:  Check  one  box  and  complete  the  blanks. 


D 


□ 


D 


Foreign  Bank  maintains  a  physical  presence  in  any  country.  That  means: 
•    Foreign  Bank  has  a  place  of  business  at  the  following  street  address: 


.where 


Foreign  Bank  employs  one  or  more  individuals  on  a  full-time  basis  and 

maintains  operating  records  related  to  its  banking  activities. 

The  above  address  is  in (insert  country),  where 


Foreign  Bank  is  authorized  to  conduct  banking  activities. 
Foreign  Bank  is  subject  to  inspection  by 


_,  (insert 


Banking  Authority),  the  banking  authority  that  hcensed  Foreign  Bank  to 
conduct  banking  activities. 

Foreign  Bank  does  not  have  a  physical  presence  in  any  country,  but  Foreign  Bank 
is  a  regulated  affiliate.  That  means: 

•  Foreign  Bank  is  an  affiliate  of  a  depository  institution,  credit  union,  or  a 
foreign  bank  that  maintains  a  physical  presence  at  the  following  street  address: 

,  where  it  employs  one  or  more 

persons  on  a  full-time  basis  and  maintains  operating  records  related  to  its 
banking  activities. 

•  The  above  address  is  in ] (insert  country), 

where  the  depository  institution,  credit  union,  or  foreign  bank  is  authorized  to 
conduct  banking  activities. 

•  Foreign  Bank  is  subject  to  supervision  by ,  (insert 

Banking  Authority),  the  same  banking  authority  that  regulates  the  depository 
institution,  credit  union,  or  foreign  bank. 

Foreign  Bank  does  not  have  a  physical  presence  in  a  country  and  is  not  a 
regulated  affiliate. 


Indirect  Use  of  Correspondent  Accounts:  Check  box  to  certify. 

I    I  No  Correspondent  Account  maintained  by  a  Covered  Financial  Institution  may 

be  used  to  indirectly  provide  banking  services  to  certain  foreign  banks. 
Foreign  Bank  hereby  certifies  that  it  does  not  use  any  Correspondent  Account 
with  a  Covered  Financial  Listitution  to  indirectly  provide  banking  services  to 
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any  foreign  bank  that  does  not  maintain  a  physical  presence  in  any  country  and 
that  is  not  a  regulated  affiliate. 

E.        Ownership  Information:  Checkbox  1  or  2  below,  if  applicable. 

I — I       1.    Form  FR  Y-7  is  on  file.  Foreign  Bank  has  filed  with  the  Federal  Reserve 

Board  a  current  Form  FR  Y-7  and  has  disclosed  its  ownership  information  on 
Item4ofFormFRY-7. 

I    I       2.   Foreign  Bank's  shares  are  publicly  traded.  Publicly  traded  means  that  the 
shares  are  traded  on  an  exchange  or  an  organized  over-the-counter  market  that 
is  regulated  by  a  foreign  securities  authority  as  defined  in  section  3(aX50)  of 
the  Securities  Exchange  Act  of  1934  (15  U.S.C.  78c(a)(50)). 

If  neither  box  1  or  2  of  Part  E  is  checked,  complete  item  3  below,  if  applicable. 


D 


Foreign  Bank  has  no  owner(s)  except  as  set  forth  below.  For  purposes  of  this 
Certification,  owner  means  any  person  who,  directly  or  indirectly,  (a)  owns, 
controls,  or  has  power  to  vote  25  percent  or  more  of  any  class  of  voting 
securities  or  other  voting  interests  of  Foreign  Bank;  or  (b)  controls  in  any 
manner  the  election  of  a  majority  of  the  directors  (or  individuals  exercising 
similar  functions)  of  Foreign  B^ik.  For  purposes  of  this  Certification, 
(i)  person  means  any  individual,  bank,  corporation,  partnership,  limited 
liability  company  or  any  other  legal  entity;  (ii)  voting  securities  or  other 
voting  interests  means  securities  or  other  interests  that  entitle  the  holder  to 
vote  for  or  select  directors  (or  individuals  exercising  similar  fimctions);  and 
(iii)  members  of  the  same  family*  shall  be  considered  one  person. 


Name 

Address 

F.        Process  Agent:  complete  the  following. 
The  following  individual  or  entity: 


is  a  resident  of  the  United  States  at  the  following  street  address: 


and 


is  authorized  to  accept  service  of  legal  process  on  behalf  of  Foreign  Bank  fi-om  the 


*  The  same  family  means  parents,  spouses,  children,  siblings,  uncles,  aunts,  grandparents,  grandchildren,  first 
cousins,  stepchildren,  stepsiblings,  parents-in-law  and  spouses  of  any  of  the  foregoing.  In  determining  the  ownership 
interests  of  the  same  family,  any  voting  interest  of  any  family  member  shall  be  taken  into  account. 
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Secretary  of  the  Treasury  or  the  Attorney  General  of  the  United  States  pursuant  to  Section 
53 1 8(k)  of  title  3 1 ,  United  States  Code. 


G.        General 


Foreign  Bank  hereby  agrees  to  notify  in  writing  each  Covered  Financial  Institution  at 
which  it  maintains  any  Correspondent  Account  of  any  change  in  facts  or  circumstances 
reported  in  this  Certification.  Notification  shall  be  given  within  30  calendar  days  of  such 
change. 

Foreign  Bank  understands  that  each  Covered  Financial  Institution  at  which  it  maintains  a 
Correspondent  Account  may  provide  a  copy  of  this  Certification  to  the  Secretary  of  the 
Treasury  and  the  Attorney  General  of  the  United  States.  Foreign  Bank  fiirther 
understands  that  the  statements  contained  in  this  Certification  may  be  transmitted  to  one 
or  more  departments  or  agencies  of  the  United  States  of  America  for  the  purpose  of 
fiilfiUing  such  departments'  and  agencies'  governmental  fimctions. 


(name  of  signatory),  certify  that  I  have  read  and 


I, 

understand  this  Certification,  that  the  statements  made  in  this  Certification  are  complete 
and  correct,  and  that  I  am  authorized  to  execute  this  Certification  on  behalf  of  Foreign 
Bank. 


[Name  of  Foreign  Bank} 


[Signature] 


[Printed  Name] 


[Title] 


Executed  on  this 


day  of 


_,200_. 


Received  and  reviewed  by: 


Name: 

Title: 

For. 


[Name  of  Covered  Financial  Institution] 


Date: 
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t  APPENDIX  B  TO  SUBPART  I  OF  PART  1 03  - 

RECERTinCATION  REGARDING  CORRESPONDENT  ACCOUNTS  FOR  FOREIGN 

BANKS 

[0MB  CONTROL  NUMBER  1505-0184] 

The  information  contained  in  this  Certification  is  sought  pursuant  to  Sections  5318(1) 
and  5318(k)  of  Title  31  of  the  United  States  Code,  as  added  by  sections  313  and  319(b)  of  the 
USA  PATRIOT  Act  of  2001  (Public  Law  107-56), 

The  undersigned  financial  institution, . 

("Foreign  Bank"),  hereby  certifies  as  follows: 


Foreign  Bank  has  executed  a  Certification  dated 


,  20_  (the  "Certification") 


1.         ^  

relating  to  one  or  more  Correspondent  Accounts  maintained  by  one  or  more  Covered  Financial 
Institutions' for  Foreign  Bank.  Terms  defmed  in  the  Certification  have  the  same  meaning  in  this 

Recertification. 

-     I  ■  =  ■  ' 

2.  The  information  contained  in  the  Certification: 
I J       remains  true  and  correct. 

I    I       is  revised  by  the  information  provided  with  this  Recertification  (attach  a  statement 
describing  the  information  that  is  no  longer  correct  and  stating  the  correct 
j        information). 

Foreign  Bank  understands  that  each  Covered  Financial  Institution  at  which  it  maintains  a 
Correspondent  Account  may  provide  a  copy  of  this  Recertificatioii  to  the  Secretary  of  the 
Treasury  and  the  Attorney  General  of  the  United  States.  Foreign  Bank  fiirther  understands  that 
the  statements  contained  in  this  Recertification  may  be  transmitted  to  one  or  more  departments  or 
agencies  of  the  United  States  of  America  for  the  purpose  of  fiilfiUing  such  departments'  and 
agencies'  governmental  fimctions. 
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I, 


(name  of  signatory),  certify  that  I  have  read  and  understand 


this  Recertification,  that  the  statements  made  in  this  Recertification  are  complete  and  correct,  and 
that  I  am  authorized  to  execute  this  Recertification  on  behalf  of  Foreign  Bank. 


[Name  of  Foreign  Bank] 


[Signature] 


[Title] 
Executed  on  this 


day  of 


.,  200_. 


Received  and  reviewed  by: 


Name: 

Title: 

For: 


[Name  of  Covered  Financial  Institution] 


Date: 


Dated:  September  18,  2002. 
James  Sloan, 
Director. 

[FR  Doc.  02-24142  Filed  9-25-02;  8:45  am] 
HLUNQ  CODE  4aiO-(»-C 

DEPARTMENT  OF  THE  TREASURY 
31  CFR  Part  103 

RIN  1506-AA27 

Financial  Crimes  Enforcement 
Network;  Special  information  Sharing 
Procedures  To  Deter  Money 
Laundering  and  Terrorist  Activity 

AGENCY:  Financial  Crimes  Enforcement 
Network  (FinCEN),  Treasury. 

action:  Final  rule. 

SUMMARY:  FinCEN  is  issuing  this  final 
rule  to  encourage  information  sharing 
among  financial  institutions  and  Federal 
government  law  enforcement  agencies 
for  the  purpose  of  identifying, 
preventing,  and  deterring  money 
laundering  and  terrorist  activity. 


DATES:  This  final  rule  is  effective 
September  26,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  Chief  Counsel,  FinCEN,  (703) 
90&-3590;  Office  of  the  Assistant 
General  Counsel  (Enforcement),  (202) 
622-1927;  or  the  Office  of  the  Assistant 
General  Counsel  (Banking  and  Finance), 
(202)  622-0480  (not  toll-free  numbers). 
SUPPLEMENTARY  INFORMATION: 

I.  Statutory  Provisions 

On  October  26,  2001,  the  President 
signed  into  law  the  Uniting  and    - 
Strengthening  America  by  Providing 
Appropriate  Tools  Required  to  Intercept 
and  Obstruct  Terrorism  (USA  PATRIOT 
ACT)  Act  of  2001,  Public  Law  107-56 
(the  Act).  Of  the  Act's  many  goals,  the 
facilitation  of  information  sharing 
among  governmental  entities  and 
financiaJ  institutions,  for  the  purpose  of 
combating  terrorism  and  money 
laundering,  is  of  paramoimt  importance. 
Section  314  of  the  Act  furthers  this  goal 
by  providing  for  the  sharing  of 
information  between  the  govenunent 
and  financial  institutions,  and  among 
financial  institutions  themselves.  As 


with  many  other  provisions  of  the  Act, 
Congress  has  charged  the  U.S. 
Department  of  the  Treasury 
("Treasury")  with  developing 
regulations  to  implement  these 
information-sharing  provisions.' 

Subsection  314(a)  of  the  Act  states  in 
part  that: 

[t]he  Secretary  shall  *  *  *  adopt  regulations 
to  encourage  further  cooperation  among 
financial  institutions,  their  regulatory 
authorities,  and  law  enforcement  authorities, 
with  the  specific  purpose  of  encouraging 
regulatory  authorities  and  law  enforcement 
authorities  to  share  with  financial 
institutions  information  regarding 
individuals,  entities,  and  organizations 
engaged  in  or  reasonably  suspected  based  on 


'  Section  314  of  the  Act  is  an  uncodified 
provision  that  appears  in  the  Historical  and 
Statutory  Notes  to  31  U.S.C  5311.  Section  5311  is 
one  of  a  numlwr  of  statutory  sections  comprising 
the  body  of  law  commonly  referred  to  as  the  Bank 
Secrecy  Act  (BSA),  Pub.  L.  91-508.  codified,  as 
amended,  at  12  U.S.C  1829b.  12  U.S.C.  1951-1959. 
and  31  U.S.C.  5311-5332.  Regulations 
implementing  the  BSA  appear  at  31  CFR  part  103. 
The  authority  of  the  Secretary  to  administer  the 
BSA  and  its  implementing  regulations  has  been 
delegated  to  the  Director  of  FinCEN. 
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credible  evidence  of  engaging  in  terrorist  acts 
or  money  laundering  activities. 

Subsection  314(a)(2)(C)  further  states 
that  the  regulations  adopted  under 
sectioni3 14(a)  may: 

include  or  create  procedures  for  cooperation 
and  information  sharing  focusing  on  *  *  * 
means  of  facilitating  the  identification  of 
accounts  and  transactions  involving  terrorist 
groups,  and  facilitating  the  exchange  of 
information  concerning  such  accounts  and 
transactions  between  financial  institutions 
and  law  enforcement  organizations. ^ 

Subsection  314(b)  of  the  Act  states  in 
part  that: 

[ujpon  notice  provided  to  the  Secretary.  2  or 
more  financial  institutions  and  any 
association  of  financial  institutions  may 
share  information  with  one  another  regarding 
individuals,  entities,  organizations,  and 
countries  suspected  of  possible  terrorist  or 
money  laundering  activities.  A  financial 
institution  or  association  that  transmits, 
receives,  or  shares  such  information  for  the 
purposes  of  identifying  and  reporting 
activities  shall  not  be  liable  to  any  person 
under  any  law  or  regulation  of  the  United 
States,  any  constitution,  law,  or  regulation  of 
any  State  or  political  subdivision  thereof,  or 
under  any  contract  or  other  legally 
enforceable  agreement  (including  any 
arbitration  agreement),  for  such  disclosure  or 
for  any  failure  to  provide  notice  of  such 
disclosure,  or  any  other  person  identiBed  in 
the  disclosure,  except  where  such 
transmission,  receipt,  or  sharing  violates  this 
section  or  regulations  promulgated  pursuant 
to  this  section. 

n.  Notice  of  Proposed  Rulemaking 

On  March  4,  2002.  FinCEN  published 
for  comment  in  the  Federal  Register  a 
notice  of  proposed  rulemaking  (the 
NPRM),  67  FR  9879,  that  would 
implement  the  authority  contained  in 
section  314  of  the  Act.  The  proposed 
rule  that  would  implement  the  authority 
contained  in  subsection  314(a)  of  the 
Act  is  set  forth  in  proposed  31  CFR 
103.100;  the  proposed  rule  that  would 
implement  section  314(b)  of  the  Act  is 
set  forth  in  proposed  31  CFR  103.110.3 
On  the  same  day  it  published  the 
NPRM,  FinCEN  also  published  an 
interim  rule  implementing  only  the 
authority  contained  in  subsection  314(b) 
of  the  Act.  The  interim  and  proposed 


^  The  Secretary  also  has  the  broad  authority  to 
require  financial.institutions  "to  maintain 
appropriate  procedures  to  ensure  compliance  with 
this  subchapter  and  regulations  prescribed  under 
this  subchapter  or  to  guard  against  money 
laundering."  31  U.S.C.  5318(a)(2). 

^  Although  there  is  no  statutory  requirement  for 
regulations  to  be  issued  implementing  subsection 
314(b)  of  the  Act.  FinCEN  determined  that  such 
rules  were  needed  to  specify  the  kinds  of  financial 
institutions  that  would  be  permitted  to  share 
information  under  subsection  314(b)  and  to  clarify 
how  such  financial  institutions  could  provide 
FinCEN  with  the  requisite  notice  of  their  intent  to 
share  information  under  that  subsection. 


rules  relating  to  subsection  314(b)  are 
substantively  identical  to  one  another, 
and  the  final  rule  contained  in  this 
document  will  supersede  the  interim 
rule. 

The  comment  period  on  the  NPRM 
closed  on  April  3,  2002.  FinCEN 
received  approximately  180  comments 
letters  on  the  NPRM.  Of  these,  more 
than  half  were  submitted  by 
individuals.  The  remainder  of  the 
comment  letters  were  submitted  by 
depository  institutions,  brokers  and 
dealers  in  securities,  insurance 
companies,  other  financial  institutions, 
financial  institution  trade  associations, 
law  firms,  and  private  consultants. 

HI.  Summary  of  Comments  and 
Revisions 

A.  Introduction 

The  format  of  the  final  rule  is 
generally  consistent  with  the  NPRM. 
The  terms  of  the  final  rule,  however, 
differ  from  the  terms  of  the  NPRM  in  the 
following  significant  respects: 

•  The  provisions  of  sections  103.100 
and  103.110  have  been  reorganized  for 
clarity  (e.g.,  the  obligations  of  a 
financial  institution  that  receives  a 
request  under  section  103.100  to  search 
its  records  have  been  grouped  together 
imder  one  paragraph); 

•  Language  has  oeen  added  to  section 
103.100,  clarifying  that  imless  an 
information  request  states  otherwise,  a 
financial  institution  need  only  search  its 
records  for  current  accounts  maintained 
for  a  named  suspect,  accounts 
maintained  for  a  named  suspect  during 
the  preceding  twelve  months,  and 
transactions  conducted  by,  and  fimds 
transfers  involving,  a  named  suspect 
during  the  preceding  six  months; 

•  Language  also  has  been  added  to 
section  103.100,  clarifying  that  unless 
an  information  request  states  differently, 
such  a  request  will  not  require  a 
financial  institution  to  report  on  futiu« 
customer  activity; 

•  The  universe  of  financial 
institutions  that  may  share  information 
under  section  103.110  has  been 
expanded  to  generally  include  all 
financial  institutions  that  are  required 
imder  31  CFR  part  103  to  establish  and 
maintain  an  anti-money  lauindering 
program,  unless  FinCEN  specifically 
determines  that  a  particular  category  of 
financial  institution  should  not  be 
eligible  to  share  information  imder  this 
provision; 

•  The  requirement  for  a  financial 
institution  to  provide  FinCEN  with  a 
certification  prior  to  sharing  information 
under  section  103.110  has  been  replaced 
with  a  requirement  to  provide  notice; 

•  Language  has  been  added  indicating 
that  a  finiancial  institution,  prior  to 


sharing  information  with  another 
financial  institution  under  section 
103.110,  must  take  reasonable  steps  to 
verify  that  its  counterpart  has  filed  its 
own  notice  with  FinC£N;  and 

•  Language  relating  to  revocation  of  a  ' 
certification  has  been  deleted  from 
section  103.110. 

B.  Comments — General  Issues 

Comments  on  the  Notice  focused  on 
the  following  matters:  (1)  The  extent  of 
information  sharing  between  law 
enforcement  and  financial  institutions; 
(2)  the  burden  associated  with  the 
requirement  that  a  financial  institution 
search  its  records  for  accounts  or 
transactions  relating  to  individuals, 
entities,  or  organizations  suspected  of 
engaging  in  terrorist  activity  or  money 
laimdering;  (3)  the  kinds  of  financial 
institutions  that  may  share  information 
imder  the  protection  of  the  safe  harbor 
from  liability  contained  in  subsection 
314(b)  of  the  Act;  and  (4)  the 
requirement  that  a  financial  institution 
provide  a  certification  to  FinCEN  prior 
to  sharing  information  with  another 
financial  institution. 

1.  Information  sharing  between  law 
enforcement  and  financial  institutions. 
Proposed  section  103.100  would  require 
a  financial  institution  to  search  its 
records  to  determine  whether  it 
maintains  or  has  maintained  accounts 
for,  or  has  engaged  in  transactions  with, 
any  individual,  entity,  or  organization 
listed  in  a  request  submitted  by  FinCEN 
on  behalf  of  a  Federal  law  enforcement 
agency.  Several  commenters  criticized 
proposed  section  103.100  for  creating  a 
"one-way"  flow  of  information  from 
financial  institutions  to  law 
enforcement,  and  for  not  adequately 
addressing  ho^v  law  enforcement  can 
better  provide  useful  information  to 
financial  institutions. 

It  is  beyond  dispute  that  the 
information  sharing  provisions  in  the 
rule,  by  providing  law  enforcement  with 
the  means  to  locate  quickly  account  and 
transactions  associated  with  suspected 
terrorists  and  money  launderers,  will  be 
a  critical  tool  in  the  fight  against 
terrorism.  FinCEN  believes  that  such 
provisions  fulfill  the  intent  of  section 
314  to  facilitate  the  flow  of  information 
between  governmental  agencies  and 
financial  institutions.  In  fact,  the  nde 
establishes  a  mechanism  for  law 
enforcement  to  provide  financial 
institutions  with  the  names  of  specific 
suspects,  something  that  would  not 
have  likely  have  occurred  on  the  same 
magnitude  without  such  a  mechanism. 
Because  financial  institutions  will  be 
required  to  report  back  to  FinCEN  any 
matches  based  on  such  suspect 
information,  law  enforcement  will  have 
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an  added  incentive  to  share  information 
with  the  financial  community. 

FinCEN  recognizes  the  importance  of 
providing  the  financial  conununity  with 
more  than  just  suspect  information  in 
order  to  assist  financial  institutions  in 
identifying  and  reporting  suspected 
terrorist  activity  or  money  laundering. 
FinCEN  already  issues  a  semi-annual 
report  about  suspicious  trends  and 
patterns  derived  from  its  review  of 
suspicious  activity  reports,  and 
regularly  issues  reports  about  money 
laundering  activity  both  in  various 
financial  sectors  and  with  respect  to 
certain  financial  products.  All  of  this 
information  is  posted  on  FinCEN's  Web 
site. 

The  overarching  policy  directive  of 
the  Act  generally,  and  section  314  in 
particular,  is  that  more  information 
sharing  will  better  enable  the  Federal 
Government  and  financial  institutions 
to  guard  against  money  laundering  and 
terrorist  financing.  Moreover,  as 
additional  kinds  of  financial  institutions 
are  made  subject  to  BSA  requirements, 
the  need  for  additional  feedback  and 
guidance  increases.  As  a  result,  FinCEN 
anticipates  making  additional 
information  available  to  financial 
institutions  in  the  form  of  advisories 
and  guidance  documents  once  the 
immediate  implementation  of  the  Act 
has  been  completed.  Working  with  the 
financial  community,  FinCEN  will  be 
able  to  assess  the  kind  of  information 
that  will  prove  most  useful.  In  addition, 
FinCEN  will  work  with  law  enforcement 
and  financial  institution  regulators  to 
take  advantage  of  FinCEN's  ability  to 
reach  out  to  a  broad  array  of  financial 
institutions  as  a  means  of  providing 
additional  information  and  enhancing 
further  cooperation  among 
governmental  authorities  and  financial 
institutions.  The  final  rule  does  not 
preclude  law  enforcement,  when 
submitting  a  list  of  suspects  to  FinCEN, 
from  providing  additional  information 
relating  to  suspicious  trends  and 
patterns,  ajnd  FinCEN  specifically  will 
encourage  law  enforcement  to  share 
such  information  with  the  financial 
community. 

2.  Burden  associated  with  information 
requests.  A  number  of  commenters 
argued  that  complying  with  an 
information  request  under  proposed 
section  103.100  would  be  too 
burdensome  on  financial  institutions 
unless  FinCEN  were  to  restrict  narrowly 
the  scope  of  such  requests. 

FinCEN  agrees  that  the  breadth  of 
information  requests  under  section 
103.100  requires  some  limitation  to 
avoid^nnecessary  burden  on  financial 
institutions  and  unnecessary  delay  in 
receiving  matching  information  from 


such  institutions  that  can  be  forwarded 
quickly  to  Federal  law  enforcement 
agencies.  The  unique  benefits  of  the 
information  sharing  provisions  under 
section  103.100  stem  from  the  ability  of 
law  enforcement,  using  FinCEN's 
relationship  with  the  financial 
community,  to  locate  quickly  accounts 
and  transactions  of  suspected  terrorists 
and  money  launderers.  This  goal  would 
be  frustrated  if  each  request  for 
information  were  met  with  a  flood  of 
questions  about  the  scope  of  the  search 
required  and  complaints  about  the 
burden  imposed.  Therefore,  FinCEN  has 
struck  a  balance  to  maximize  the  value 
to  law  enforcement  while  minimizing 
the  burden  on  financial  institutions. 

Except  as  otherwise  provided  in  the 
information  request,  a  financial 
institution  is  only  required  under  the 
final  rule  to  search  its  records  for:  (1) 
Any  current  account  maintained  for  a 
named  suspect;  (2)  any  account 
maintained  for  a  named  suspect  during 
the  preceding  twelve  months;  and  (3) 
any  transaction  conducted  by  or  on 
behalf  of  a  named  suspect,  or  any 
transmittal  of  funds  conducted  in  which 
a  named  suspect  was  either  the 
transmittor  or  the  recipient,  during  the 
preceding  six  months  that  is  required 
under  law  or  regulation  to  be  recorded 
by  the  financial  institution  or  is 
recorded  and  maintained  electronically 
by  the  institution.  The  limiting  of 
searches  to  accoimts  maintained  during 
the  preceding  twelve  months  and 
transactions  and  funds  transfers 
conducted  during  the  preceding  six 
months  is  intended  to  narrow  the  scope 
of  an  information  request  to  those 
records  that  can  be  searched  quickly  for 
responsive  information.  Similarly, 
FinCEN  believes  that  a  financial 
institution  should  be  able  to  locate 
quickly  any  matching  transaction  that  is 
required  to  be  recorded  under  law  or 
regulation  or  is  recorded  and 
maintained  in  a  format  that  can  be 
searched  electronically.  FinCEN 
reserves  the  right  to  require  a  more 
comprehensive  search  as  circumstances 
warrant;  in  such  cases,  the  information 
request  will  clearly  delineate  those 
broader  terms. 

As  a  general  matter,  a  financial 
institution  will  not  be  required  under 
the  final  rule  to  search  its  account 
holders'  processed  checks  to  determine 
whether  a  named  suspect  was  a  payee 
of  a  check  because  the  payee,  except  in 
situations  in  which  a  person  makes  out 
a  check  to  himself,  is  neither  the  person 
who  conducted  the  transaction  nor  the 
person  on  whose  behalf  the  transaction 
was  conducted.  In  contrast,  a  financial 
institution  will  be  required  to  search  its 
records  that  are«kept  in  accordance  with 


the  recordkeeping  requirements  of  31 
CFR  part  103,  to  determine  whether  a 
named  suspect  was  a  transmittor  or  a 
recipient  to  a  fimds  transfer  in  the 
amount  of  $3,000  or  more  conducted 
during  the  preceding  six  months. 

Several  commenters  also  requested 
that  FinCEN  clarify  whether  financial 
institutions  would  be  obligated  under 
section  103.100  to  report  on  future 
accoimt  opening  activity  or  future 
transactions  involving  any  individual, 
entity,  or  organization  listed  in  a  request 
submitted  by  FinCEN  on  behalf  of  a 
Federal  law  enforcement  agency.  Unless 
otherwise  indicated  in  the  information 
request  from  FinCEN,  a  financial 
institution  will  not  be  required  to  report 
on  future  account  opening  activity  or 
future  transactions.  FinCEN  anticipates 
that  the  need  to  report  on  future  activity 
will  be  infrequent,  and,  at  least  for  the 
immediate  future,  will  be  limited  to 
individuals,  entities,  or  organizations 
reasonably  suspected  of  engaging  in 
terrorist  activity.  In  the  event  that  a 
financial  institution  will  be  obligated  to 
report  on  future  activity,  the  terms  of 
the  information  request  will  clearly  so 
state.  In  such  cases,  FinCEN  also  will 
explicitly  indicate  whether  the  list  of 
suspects  included  with  an  information 
request  has  been  designated  as  a 
"government  list"  for  purposes  of  any 
accoimt  opening  requirements  imposed 
under  the  authority  of  section  326  of  the 
Act.  Unless  so  designated,  a  list  of 
suspects  provided  via  section  103.100  is 
not  required  to  be  treated  as  a 
government  list  for  purposes  of  section 
326  of  the  Act. 

3.  Kinds  of  financial  institutions  that 
may  share  information  with  each  other. 
Proposed  section  103.110  generally 
would  have  limited  the  kinds  of 
financial  institutions  eligible  to  share 
information  for  the  purpose  of  detecting 
and  reporting  terrorist  and  money 
laundering  activities  to  those 
institutions  that  have  an  obligation  to 
report  suspicious  activity  to  Treasury- 
e.g.,  depository  institutions,  certain 
money  services  businesses,  and  brokers 
or  dealers  in  securities.  Several 
commenters  argued  that  the  universe  of 
eligible  financial  institutions  should  be 
expanded  to  include  other  kinds  of 
financial  institutions,  such  as  insurance 
companies,  investment  companies,  and 
futures  commission  merchants. 
According  to  these  commenters.  these 
other  kinds  of  financial  institutions  may 
possess  useful  information  related  to 
terrorist  activity  and  money  laundering, 
and  therefore  should  be  permitted  to 
share  information  under  the  protection 
of  the  safe  harbor  from  liability  afforded 
by  subsection  314(b)  of  the  Act  and 
section  103.110. 
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FinCEN  agrees  that  the  universe  of 
eligible  financial  institutions  under 
section  103.110  should  be  expanded. 
When  enacting  subsection  314(b)  of  the 
Act,  the  Congress  recognized  that  the 
flow  of  information  among  financial 
institutions  is  a  key  component  in 
combating  terrorism  and  money 
laimdering.  FinCEN  believes  that 
expanding  the  universe  of  financieil 
institutions  that  may  share  information 
would  help  effectuate  that  flow  of 
information.  FinCEN  also  beUeves  that 
those  financial  institutions  that  are 
required  to  establish  and  maintain  an 
anti-money  laundering  program 
generally  may  have  a  need  to  share 
information  when  implementing  such  a 
program.  Consequently,  under  the  final 
rule,  any  financial  institution  described 
in  31  U.S.C.  5312(a)(2)  that  is  required 
under  31  CFR  part  103  to  establish  and 
maintain  an  anti-money  laundering 
program,  or  is  treated  imder  31  CFR  part 
103  as  having  satisfied  the  requirements 
of  31  U.S.C.  5318(h)(1).  is  eligible  to 
share  information  imder  section 
103.110,  unless  FinCEN  specifically 
determines  that  a  particular  class  of 
financial  institution  should  not  be 
eligible  to  share  information  under  that 
section.  For  example,  operators  of  credit 
card  systems,  because  they  are  required 
under  31  CFR  103.135  to  estabhsh  and 
maintain  an  anti-money  laundering 
program,  are  eligible  to  share 
information  under  section  103.110. 
Registered  brokers  and  dealers  in 
securities  also  are  eligible  to  share 
information  under  section  103.110, 
because  they  are  treated  under  31  CFR 
103.120  as  having  satisfied  the  anti- 
money  laundering  program 
requirements  of  31  U.S.C.  5318(h)(1). 
FinCEN  reserves  the  right  to  designate  a 
class  of  financial  institutions  as 
ineligible  to  share  information  under 
section  103.110  when,  for  example,  it 
issues  an  anti-money  laundering 
program  rule  applicable  to  such  a  class. 

4.  Certification  requirement.  Proposed 
section  103.110  would  require  a 
financial  institution,  in  order  to  avail 
itself  of  the  statutory  safe  harbor  from 
liability  when  sharing  information  with 
another  financial  institution,  to  certify 
to  FinCEN  that  it,  among  other  things, 
has  established  adequate  procedures  to 
safeguard  any  information  it  receives 
under  that  section.  A  number  of 
conunenters  argued  that  FinCEN  replace 
the  certification  requirement  with  a 
requirement  simply  to  provide  notice. 
According  to  these  conunenters,  the  risk 
of  liability  for  fiUng  a  technically- 
deficient  certification  might  deter  many 
financial  institutions  from  sharing 
information.  In  addition,  these 


conunenters  cited  the  explicit  language 
of  subsection  314(b)  of  the  Act,  which 
uses  the  term  "notice,"  rather  than 
"certification." 

FinCEN  is  mindful  of  the  need  to 
encourage  financial  institutions  to  share 
information  for  the  piupose  of  better 
identifying  and  reporting  terrorist  or 
money  laundering  activities.  At  the 
same  time,  FinCEN  recognizes  the  need 
to  ensure  that  the  right  to  share 
information  under  subsection  314(b)  of 
the  Act  is  not  being  used  improperly. 
After  weighing  these  competing 
concerns,  FinCEN  has  decided  that  a 
financial  institution  or  an  association  of 
financial  institutions  need  only  provide 
notice  of  its  intent  to  share  information, 
rather  than  a  writterf  certification.  The 
final  rule  retains,  however,  the 
requirement  for  a  financial  institution  to 
submit  a  new  notice  every  year  if  it 
intends  to  continue  sharing  information. 
FinCEN  believes  that  the  minimal 
burden  that  an  annual  notice  imposes  is 
significantly  outweighed  by  the  need  to 
remind  financial  institutions  of  their 
need  to  safeguard  information  shared 
under  section  103.110. 

A  financial  institution  or  association 
of  financial  institutions,  prior  to  sharing 
information,  also  must  take  reasonable 
steps  to  verify  that  the  institution  or 
association  with  which  it  intends  to 
share  information  has  filed  the  requisite 
notice  with  FinCEN.  The  verification 
process  is  intended  to  help  protect  the 
privacy  interests  of  customers  of 
financial  institutions  by  requiring 
financial  institutions  to  take  reasonable 
steps  to  ensure  that  such  sharing  is 
authorized.  Under  the  final  rule,  a 
financial  institution  or  an  association  of 
financial  institutions  may  satisfy  the 
verification  requirement  by  confirming 
that  the  other  institution  or  association 
appears  on  a  list  of  financial  institutions 
or  associations  that  have  filed  the 
requisite  notice.  FinCEN  will  make  such 
a  list  available  to  financial  institutions 
and  associations  of  financial  institutions 
that  have  filed  notice  with  it.  FinCEN 
anticipates  that  the  list  will  be  updated 
on  a  quarterly  basis.  In  the  alternative, 
a  financial  institution  or  association 
may  directly  contact  its  counterpart  to 
determine  whether  the  requisite  notice 
has  been  filed.  A  financial  institution 
may  confirm  that  notice  has  been  filed 
by  obtaining  a  copy  of  the  other 
institution's  or  association's  notice,  or 
by  other  reasonable  means,  including 
accepting  the  representations  of  the 
other  institution  that  a  notice  was  filed 
after  the  most  recent  list  has  been 
distributed  by  FinCEN. 

The  terms  of  the  final  rule  are 
prospective  only.  Thus,  financial 
institutions  that  previously  have  filed 


certifications  with  FinCEN  under  the 
terms  of  the  interim  rule  will  not  be 
required  to  file  notices  to  replace  those 
certifications.  Such  financial 
institutions,  however,  will  be  required 
to  use  the  notice  described  in  the 
Appendix  to  subpart  H  of  31  CFR  part 
103  when  renewing  the  notice  on  an 
annual  basis. 

rv.  Section-by-Section  Analysis  of  Final 
Rule 

A.  103.90— Definitions 

Section  103.90  continues  to  define 
certain  key  terms  used  throughout 
subpart  H.  The  definition  of  "money 
laimdering"  has  been  revised  to  mean 
an  activity  criminalized  by  18  U.S.C. 
1956  or  1957.  Thus,  a  transaction 
conducted  with  the  proceeds  of  any 
specified  imlawful  activity  listed  in 
section  1956  may  constitute  money 
laundering  for  piuposes  of  subpart  H. 
The  definition  of  "terrorist  activity" 
remains  unchanged.  Several 
conunenters  sought  specific  definitions 
for  the  terms  "accoxmt"  and 
"transaction."  The  term  "account"  has 
been  defined,  based  on  the  meaning 
given  that  term  by  section  311  of  the 
Act.  The  term  "transaction"  has  been 
defined  by  reference  to  31  CFR 
103.11(ii).  with  the  following 
exception — a  transaction  for  purposes  of 
section  103.100  shall  not  be  a 
transaction  conducted  through  an 
accoimt.  Thus,  a  financial  institution 
receiving  an  information  request  under 
section  103.100  is  not  required  to  search 
for  and  report  on  transactions  through 
an  account. 

B.  103.100— Information  Sharing 
Between  Federal  Law  Enforcement 
Agencies  and  Financial  Institutions 

1.  Definitions.  Paragraph  103.100(a) 
continues  to  define  the  term  "financial 
institution,"  for  purposes  of  section 
103.100,  as  any  financial  institution 
described  in  31  U.S.C.  5312(a)(2).  Thus, 
under  the  final  rule,  FinCEN  has  the 
authority  to  request  information 
regarding  suspected  terrorists  or  money 
launderers  fi-om  any  financial 
institution  defined  in  the  BSA, 
notwithstanding  that  FinCEN  has  not 
yet  extended  BSA  regulations  to  all  such 
financial  institutions.  Although  all 
financial  institutions  should  be  on 
notice  that  FinCEN  may  contact  them 
for  information  under  section  103.100, 
the  initial  implementation  of  section 
103.100  will  involve,  as  a  practical 
matter,  only  those  financial  institutions 
for  which  FinCEN  possesses  contact 
information — generally  speaking,  .^ 
financial  institutions  that  already  are 
subject  to  BSA  reporting  obligations 
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such  as  the  requirement  to  file 
suspicious  activity  reports. 

2.  Information  wquests  based  on 
credible  evidence  concerning  terrorist 
activity  or  money  laundering.  Paragraph 
lG3.100(b)(l)  generally  states  that 
FinCEN,  on  behalf  of  a  requesting 
Federal  law  enforcement  agency,  may 
require  a  financial  institution  to  search 
its  records  to  determine  whether  the 
financial  institution  maintains  or  has 
maintained  accounts  for,  or  has  engaged 
in  transactions  with,  any  specified 
individual,  entity,  or  organization.  Any 
request  submitted  by  a  Federal  law 
enforcement  agency  to  FinCEN  must  be 
accompanied  by  a  written  certification. 
Such  certification  must,  at  a  minimiun, 
state  that  each  individual,  entity,  or 
organization  about  which  the  requesting 
agency  is  seeking  information  is 
engaged  in,  or  is  reasonably  suspected 
based  on  credible  evidence  of  engaging 
in,  terrorist  activity  or  money 
laundering.  The  certification  also  must 
include  enough  specific  identifying 
information,  such  as  date  of  birth, 
address,  and  social  seciuity  niunber, 
that  would  permit  a  financial  institution 
to  differentiate  between  common  or 
similar  names,  and  must  further  identify 
an  individual  at  the  requesting  law 
enforcement  agency  who  will  act  as  a 
point  of  contact  concerning  the  request. 
'  Paragraph  103.100(b)(2)  lists  all  the 
obligations  of  a  financial  institution  that 
receives  an  information  request  imder 
section  103.100.  Those  obligations  are 
described  in  subparagraphs 
103.100(b)(2)(i)-(v). 

Subparagraph  (b)(2)(i)  states  that  upon 
receiving  an  information  request  fi-om 
FinCEN,  a  financial  institution  must 
expeditiously  search  its  records  to 
determine  whether  it  maintains  or  has 
maintained  any  account  for,  or  has 
engaged  in  any  transaction  with,  each 
individual,  entity,  or  organization 
named  in  FinCEN's  request.  An 
information  request  under  section 
103.100  is  intended  to  provide  law 
enforcement  with  the  means  to  locate 
quickly  accounts  or  transactions 
involving  susp>ected  terrorists  or  money 
launderers;  such  a  request  is  not 
intended  to  substitute  for  a  subpoena. 
Thus,  unless  the  information  request 
states  otherwise,  a  financial  institution 
is  only  required  to  search  its  records  for: 
(1)  Any  current  account  maintained  for 
a  named  suspect;  (2)  any  account 
maintained  for  a  named  suspect  during 
the  preceding  twelve  months;  and  (3) 
any  transaction,  other  than  a  transaction 
conducted  through  an  account, 
conducted  by  or  on  behalf  of  a  named 
suspect,  or  any  transmittal  of  funds 
conducted  in  which  a  named  suspect 
was  either  the  transmittor  or  the 


recipient,  during  the  preceding  six 
months  that  is  required  under  law  or 
regulation  to  be  recorded  by  the 
financial  institution  or  is  recorded  and 
maintained  electronically  by  the 
institution.  The  phrase  "on  behalf  of  is 
intended  to  capture  transactions  that 
may  be  conducted  by  persons  acting  as 
agents  for  any  named  suspect. 

To  help  ensure  that  searches  are 
conducted  as  quickly  as  possible,  the 
final  rule  directs  a  financial  institution 
to  contact  directly  the  requesting 
Federal  law  enforcement  agency  (whose 
contact  information  will  be  included  in 
the  information  request)  with  any 
questions  relating  to  the  scope  or  terms 
of  the  request.  However,  any  matches 
found  as  a  result  of  information 
provided  to  a  financial  institution  must 
be  reported  back  to  FinCEN,  rather  than 
the  requesting  law  enforcement  agency, 
so  that  FinCEN  may  provide  law 
enforcement  with  a  comprehensive 
product  that  may  include  matching  BSA 
report  information. 

Subparagraph  (b)(2)(ii)  states  that  a 
financial  institution  must  report  to 
FinCEN  the  fact  of  any  account  or 
transaction  matching  the  iirformation 
listed  on  the  information  request.  The 
information  to  be  reported  is  limited  to 
the  name  or  accoimt  number  of  each 
individual,  entity,  or  organization  for 
which  a  match  was  found,  as  well  as 
any  Social  Security  number,  date  of 
birth,  or  other  similar  identifying 
information  that  was  provided  by  the 
individual,  entity,  or  organization  when 
an  account  was  opened  or  a  transaction 
conducted. 

FinCEN  anticipates  that  the 
conveyance  of  both  information  requests 
and  responses  thereto  under  section 
103.100  will  be  accomplished,  at  least 
in  the  short  term,  through  a  combination 
of  conventional  electronic  mail  and 
facsimile  transmission.  Section  362  of 
the  Act  requires  that  FinCEN  develop  a 
secure  network  (the  Patriot  Act 
Communication  System  or  PACS)  for 
sending  and  receiving  sensitive 
information.  As  the  PACS  is  further 
developed,  FinCEN  will  assess  whether 
the  PACS  can  and  should  be  applied  to 
section  103.100  requests  and  responses. 

Subparagraph  (b)(2)(iii)  requires  a 
financial  institution  to  designate  one 
person  to  be  the  point  of  contact  at  the 
institution  regarding  the  request  and  to 
receive  similar  requests  for  information 
bom  FinCEN  in  the  future.  When 
requested  by  FinCEN,  a  financial 
institution  must  provide  FinCEN  with 
the  name,  title,  mailing  address,  e-mail 
address,  telephone  number,  and 
facsimile  number  of  such  person,  in 
such  manner  as  FinCEN  may  prescribe. 
A  financial  institution  that  has  provided 


FinCEN  with  contact  information  must 
promptly  notify  FinCEN  of  any  changes 
to  such  information. 

Subparagraph  (b)(2)(iv)  contains 
provisions  jelating  to  the  use, 
disclosure,  and  security  of  an 
information  request.  Subparagraph 
(b)(2)(iv)(A)  states  that  a  financial 
institution  shall  not  use  an  information 
request  for  any  purpose  other  than  to 
report  matching  information  to  FinCEN, 
to  determine  whether  to  establish  or 
maintain  an  account,  or  to  engage  in  a 
transaction,  or  to  assist  the  financial 
institution  in  complying  with  any 
requirement  of  part  103.  Thus,  for 
example,  a  financial  institution  that  is 
required  to  establish  and  maintain  an 
anti-money  laundering  program  under 
part  103  may  use  an  information  request 
to  assist  in  that  efiort.  In  addition,  a 
financial  institution  may  share  a  list  of 
suspects  included  with  an  information 
request  with  a  commercial  contractor  to 
assist  the  financial  institution  in 
complying  with  the  request;  in  such 
circumstances,  the  financial  institution 
must  take  those  steps  necessary  to 
safeguard  the  confidentiality  of  the 
information  shared. 

Subparagraph  (b)(2)(iv)(B)  states  that  a 
financial  institution  may  not  disclose 
the  fact  that  FinCEN  has  requested  or 
obtained  information  under  section 
103.100.  As  a  general  matter.  Treasury 
will  not  treat  the  closing  of  an  account 
for,  or  the  refusal  to  open  an  account  for 
or  to  conduct  a  transaction  with,  any 
individual,  entity,  or  organization  listed 
in  an  information  request  as  a  disclosure 
that  is  prohibited  under  the  terms  of 
subparagraph  (b)(2)(iv)(B). 

Subparagraph  (c)(2)(iv)(C)  states  that  a 
financial  institution  must  adequately 
safeguard  the  confidentiality  of 
information  requested  from  FinCEN 
under  section  103.100.  A  few 
commenters  asked  that,  in  applying  this 
provision,  FinCEN  consider  the  steps 
that  a  financial  institution  currently 
takes  to  safeguard  customer  information 
in  order  to  comply  with  the  relevant 
provisions  of  the  Gramm-Leach-Bliley 
Act.  In  light  of  these  comments,  the 
final  rule  states  that  its  safeguarding 
requirements  shall  be  deemed  satisfied 
to  the  extent  that  a  financial  institution 
applies  to  information  requests  those 
procedures  that  the  institution  has 
established  to  satisfy  the  requirements 
of  section  501  of  the  Gramm-Leach- 
Bliley  Act,  codified  at  15  U.S.C.  6801, 
regarding  the  protection  of  customers' 
nonpublic  personal  information. 

Subparagraph  (b)(2)(v)  states  that 
nothing  in  section  103.100  shall  be 
interpreted  to  require  a  financial 
institution  to  take,  or  decline  to  take, 
any  action  with  respect  to  an  account 
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established  for,  or  a  transaction  engaged 
in  with,  a  suspected  terrorist  or  money 
launderer.  Language  also  has  been 
added  indicating  that  a  financial 
institution  is  not  required  to  treat  an 
information  request  as  continuing  in 
nature  (so  as  to  report  on  future 
activity),  unless  and  to  the  extent 
otherwise  indicated  on  the  information 
request.  Further  language  has  been 
added  to  make  clear  that,  unless 
otherwise  indicated  in  the  information 
request,  a  financial  institution  will  not 
be  required  to  treat  the  request  as  a  list 
for  purposes  of  the  customer 
identification  and  verification 
requirements  promulgated  imder 
section  326  of  the  Act. 

3.  Relation  to  the  Right  to  Financial 
Privacy  Act  and  the  Gramm-Leach- 
BlileyAct.  Paragraph  103.100(b)(3) 
states  that  the  information  required  to 
be  reported  to  FinCEN  in  response  to  an 
information  request  shall  be  treated  as 
information  required  to  be  reported 
imder  Federal  law,  for  purposes  of  the 
relevant  exceptions  contained  in  section 
3413(d)  of  the  Right  to  Financial  Privacy 
Act,  12  U.S.C.  3413(d),  and  section 
502(e)(8)  of  the  Gramm-Leach-Bliley 
Act,  15  U.S.C.  6802(e)(8). 

4.  No  effect  on  law  enforcement  or 
regulatory  investigations.  Paragraph 
103.100(b)(4)  states  that  nothing  in 
subpart  H  affects  the  authority  of  a 
Federal  agency  or  officer  to  obtain 
information  directly  from  a  financial 
institution.  The  information  sharing 
provisions  of  section  103.100  are 
intended,  in  part,  to  provide  Federal  law 
enforcement  with  an  additional  tool  to 
locate  quickly  on  a  broad  scale  financial 
accounts  and  transactions  associated 
with  suspected  terrorists  or  money 
launderers.  Such  provisions  are  not 
intended  to  substitute  for  or  replace  any 
other  tool  that  a  Federal  law 
enforcement  agency  may  seek  to  use, 
including,  but  not  limited  to,  a  direct 
request  from  a  Federal  law  enforcement 
agency  to  a  financial  institution  for 
information. 

C.  103.110 — Voluntary  Information 
Sharing  Among  Financial  Institutions 

1.  Definitions.  Paragraph  103.110(a) 
continues  to  define  key  terms  that  are 
used  in  section  103.110.  The  definition 
of  a  "financial  institution"  for  purposes 
of  section  103.110  has  been  revised  to 
mean  any  financial  institution  described 
in  31  U.S.C.  5312(a)(2)  that  is  required 
under  31  CFR  part  103  to  establish  and 
maintain  an  anti-money  laimdering 
program,  or  is  treated  under  31  CFR  part 
103  as  having  satisfied  the  requirements 
of  31  U.S.C.  5318(h)(1),  unless  FinCEN 
.  specifically  determines  that  a  particidar 
class  of  financial  institution  should  not 


be  eligible  to  share  imder  section 
103.110.  The  term  "association  of 
financial  institutions"  continues  to 
mean  a  group  or  organization  the 
membership  of  which  is  comprised 
entirely  of  financial  institutions.  A  few 
commenters  requested  that  this 
definition  be  expanded  to  include 
groups  consisting  of  both  financial 
institutions  and  non-financial 
institution  affiliates.  FinCEN  believes 
that  Congress's  use  of  the  terms 
"financial  institutions"  and  "association 
of  financial  institutions"  in  subsection 
314(b)  of  the  Act  demonstrates  its  intent 
to  limit  that  section's  information 
sharing  provisions  to  financial 
institutions.  In  addition,  the  expansion 
of  the  definition  of  a  financial 
institution  for  piuposes  of  section 
103.110  should  help  alleviate  any 
concern  that  the  section  is  being  applied 
too  narrowly.  Thus,  the  definition  of  an 
association  of  financial  associations  has 
not  been  changed. 

2.  Voluntary  information  sharing 
among  financial  institutions.  Paragraph 
103.110(b)(1)  continues  to  state 
generally  that  a  financial  institution  or 
an  association  of  financial  institutions 
that  complies  with  section  103.110's 
provisions-specifically,  the  provisions 
relating  to  notice,  verification,  use, 
disclosure,  and  security  of  information- 
may  share  information  for  the  purpose 
of  detecting,  identifying,  or  reporting 
activities  involving  possible  money 
laundering  or  terrorist  activities  under 
the  protection  of  the  statutory  safe 
harbor  from  liability. 

Paragraph  103.110(b)(2)  continues  to 
describe  the  maimer  in  which  a 
financial  institution  or  association  of 
financial  institutions  must  provide 
notice  to  FinCEN  before  sharing 
information.  As  explained  above,  the 
term  "certification"  has  been  replaced 
by  the  term  "notice"  in  the  final  rule.  In 
addition,  several  commenters  requested 
that  FinCEN  clarify  the  application  of 
the  notice  requirement  to  information 
sharing  among  financial  institution 
affiliates  and  subsidiaries.  Some 
commenters  requested  that  the  notice 
requirement  not  apply  to  information 
sharing  among  financial  institution 
affiliates.  The  terms  of  subsection  314(b) 
of  the  Act  do  not  permit  FinCEN  to 
waive  the  notice  requirement  for  any 
group  of  financial  institutions.  Thus, 
any  financial  institution  seeking  the 
protection  of  the  statutory  safe  harbor 
from  liability  must  notify  FinCEN  of  its 
intent  to  share  information  with  another 
financial  institution,  even  when  sharing 
information  with  an  affiliated  financial 
institution.  It  should  be  noted  that  the 
final  rule  does  not  in  any  way  prohibit 
the  sharing  of  information  between 


financial  institutions;  rather,  the  rule 
makes  clear  that  if  a  financial  institution 
wants  to  share  information  with  another 
financial  institution  and  avail  itself  of 
the  statutory  safe  harbor  from  liability, 
then  it  must  abide  by  the  conditions  set 
forth  in  section  103.110,  including 
providing  notice  to  FinCEN. 

Paragraph  103.110(b)(3)  contains  new 
language  concerning  the  requirement 
that  a  financial  institution  or  an 
association  of  financial  institutions, 
prior  to  sharing  information,  verify  that 
its  counterpart  has  filed  the  requisite 
notice  with  FinCEN.  As  explained 
above,  the  verification  process  is 
intended  to  help  protect  the  privacy 
interests  of  customers  of  financial 
institutions. 

Paragraph  103.110(b)(4)  sets  forth  the 
terms  for  the  use,  disclosure,  and 
security  of  information  shared  under 
section  103.110.  These  terms  are,  for  the 
most  part,  identical  to  the  relevant  terms 
laid  out  in  the  NPRM.  One  of  the 
changes  made  in  the  final  rule  provides 
that  a  financial  institution  or  an 
association  of  financial  institutions  may 
use  information  received  under  section 
103.110,  among  other  things,  to  assist 
the  financial  institution  in  complying 
with  any  requirement  of  31  CFR  part 
103.  Thus,  a  financial  institution  that 
receives  information  imder  section 
103.110  may  use  such  information  to 
help  establish  and  maintain  a  required 
anti-money  laundering  program.  The 
final  rule  also  contains  new  language 
stating  that  its  safeguarding 
requirements  shall  be  deemed  satisfied 
to  the  extent  that  a  financial  institution 
applies  to  information  it  receives  under 
section  103.110  those  procedures  that 
the  institution  has  established  to  satisfy 
the  requirements  of.section  501  of  the 
Gramm-Leach-Bliley  Act,  codified  at  15 
U.S.C.  6801,  regarding  the  protection  of 
customers'  nonpublic  personal 
information.  This  latter  change  is 
similar  to  the  change  made  to  section 
103.100  relating  to  the  safeguarding  of 
information  requests  under  that  section. 

Paragraph  103.110(b)(5)  restates  the 
broad  protection  from  liability  for 
sharing  information  under  section 
103.110  contained  in  subsection  314(b) 
of  the  Act.  The  regulatory  restatement 
does  not  extend  the  scope  of  the 
statutory  protection;  however,  because 
FinCEN  recognizes  the  importance  of 
this  statutory  protection  in  the  overall 
effort  to  encourage  financial  institutions 
to  share  information  with  each  other, 
the  statutory  protection  is  repeated  in 
the  final  rule  to  remind  financial 
institutions  of  its  existence.  Paragraph 
103.110(5)  also  continues  to  state  that 
the  broad  protection  bom  liability 
afforded  by  the  statute  shall  not  apply 
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to  the  extent  that  a  financial  institution 
or  an  association  of  financial 
institutions  fails  to  comply  with  the 
provisions  of  section  103.110  relating  to 
notice,  verification,  and  use  and 
security  of  information. 

3.  Information  sharing  between 
financial  institutions  and  the  Federal 
government.  Paragraph  103.110(c) 
provides  the  procedures  that  a  financial 
institution  should  follow  if,  as  a  result 
of  information  shared  under  section 
103.110,  the  institution  knows, 
suspects,  or  has  reason  to  suspect 
terrorist  activity  or  money  laundering. 
The  rule  does  not,  however,  create  a  de 
facto  suspicious  activity  reporting  rule 
for  all  financial  institutions  that  do  not 
currently  have  such  an  obligation. 

4.  No  effect  on  financial  institution 
reporting  obligations.  Paragraph 
103.110(d)  clarifies  that  nothing  in 
subpart  I  of  Title  31  of  the  CFR, 
including,  but  not  limited  to,  voluntary 
reporting  under  section  103.110, 
relieves  a  financial  institution  of  any 
obligation  it  may  have  to  file  a 
suspicious  activity  report  pursuant  to  a 
regulatory  requirement,  or  to  otherwise 
directly  contact  a  Federal  agency       * 
concerning  suspected  terrorist  activity 
or  money  laundering. 

V.  Administrative  Matters 

A.  Regulatory  Flexibility  Act 

It  is  hereby  certified  that  this  final 
rule  is  not  likely  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  initial 
implementation  of  section  103.100 
generally  will  involve  those  financial 
institutions  that  are  subject  to 
suspicious  activity  reporting;  most 
financial  institutions  subject  to 
suspicious  activity  reporting  are  larger 
businesses.  Moreover,  the  burden 
imposed  by  the  requirement  that 
financial  institutions  search  their 
records  for  accounts  for,  or  transactions 
with,  individuals,  entities,  or 
organizations  engaged  in,  or  reasonably 
suspected  based  on  credible  evidence  of 
engaging  in,  terrorist  activity,  is  not 
expected  to  be  significant,  particularly 
given  the  changes  contained  in  this  final 
rule.  Section  103.110  is  entirely 
voluntary  on  the  part  of  financial 
institutionsand  no  financial  institution 
is  required  to  share  information  with 
other  financial  institutions. 
Accordingly,  the  andysis  requirements 
of  the  provisions  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.)  do 
not  apply. 

B.  Paperwork  Reduction  Act 

The  requirement  in  section 
103.100(c)(2)(ii),  concerning  reports  by 


financial  institutions  in  response  to  a 
request  from  FinCEN  on  behalf  of  a 
Federal  law  enforcement  agency,  is  not 
a  collection  of  information  for  purposes 
of  the  Paperwork  Reduction  Act.  See  5 
CFR  1320.4. 

The  requirement  in  section 
103.110(b)(2),  concerning  notice  to 
FinCEN  that  a  financial  institution 
intends  to  engage  in  information 
sharing,  and  the  accompanying  form  in 
the  Appendix  to  subpart  H  of  31  CFR 
part  103  that  a  financial  institution  must 
use  to  provide  such  notice,  do  not 
constitute  a  collection  of  information  for 
purposes  of  the  Paperwork  Reduction 
Act.  See  5  CFR  1320.3(h)(1). 

The  collection  of  information 
contained  in  section  103.110(c), 
concerning  voluntary  reports  to  the 
Federal  government  as  a  result  of 
information  sharing  among  financial 
institutions,  will  necessarily  involve  the 
reporting  of  a  subset  of  information 
currently  contained  in  a  suspicious 
activity  report.  The  filing  of  such  reports 
has  been  previously  reviewed  and 
approved  by  the  Office  of  Management 
and  Budget  (0MB)  pursuant  to  the 
Paperwork  Reduction  Act  and  assigned 
0MB  Control  No.  1506-0001.  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  unless  it 
displays  a  currently  valid  0MB  control 
number. 

C.  Executive  Order  12866 

This  final  rule  is  not  a  "significant 
regulatory  action"  for  purposes  of 
Executive  Order  12866.  Accordingly,  a 
regulatory  assessment  is  not  required. 

D.  Unfunded  Mandates  Act  of  1995 
Statement 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  Pub.  L. 
104—4  (Unfunded  Mandates  Act),  March 
22, 1995,  requires  an  agency  to  prepare 
a  budgetary  impact  statement  before 
promulgating  a  rule  that  includes  a 
Federal  mandate  that  may  result  in 
expenditure  by  state,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  If  a  budgetary  impact 
statement  is  required,  section  202  of  the 
Unfunded  Mandates  Act  also  requires 
an  agency  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  before  promulgating  a  rule. 
FinCEN  has  determined  that  it  is  not 
required  to  prepare  a  written  statement 
under  section  202  and  has  concluded 
that  on  balance  this  notice  provides  the 
most  cost-effective  and  least 
burdensome  alternative  to  achieve  the 
objectives  of  the  rule. 


List  of  Siib|ects  in  31  CFR  Part  103 

Administrative  practice  and 
procedure.  Authority  delegations 
(Government  agencies).  Banks  and 
banking.  Currency,  Investigations,  Law 
enforcement,  Reporting  and 
recordkeeping  requirements. 

Dated:  September  18,  2002. 

James  F.  Sloan, 

Director,  Financial  Crimes  Enforcement 
Network. 

Amendments  to  the  Regulations 

For  the  reasons  set  forth  above  in  the 
preamble,  31  CFR  part  103  is  amended 
as  follows: 

PART  103— fINANaAL 
RECORDKEEPING  AND  REPORTING 
OF  CURRENCY  AND  RNANCIAL 
TRANSACTIONS 

1.  The  authority  citation  for  part  103 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1829b  and  1951-1959; 
31  U.S.C  5311-5332;  title  ID,  sec.  312.  314. 
352.  Pub.  L.  107-56,  115  Stat.  307. 

2.  Section  103.90  is  revised  to  read  as 
follows: 

§103.90    Definitions. 

For  purposes  of  this  subpart,  the 
following  definitions  apply: 

(a)  Money  laundering  means  an 
activity  criminalized  by  18  U.S.C.  1956 
or  1957. 

(b)  Terrorist  activity  means  an  act  of 
domestic  terrorism  or  international 
terrorism  as  those  terms  are  defined  in 
18  U.S.C.  2331. 

(c)  Account  means  a  formal  banking 
or  business  relationship  established  to 
provide  regular  services,  dealings,  and 
other  financial  transactions,  and 
includes,  but  is  not  limited  to.  a  demand 
deposit,  savings  deposit,  or  other 
transaction  or  asset  account  and  a  credit 
account  or  other  extension  of  credit. 

(d)  Transaction.  (1)  Except  as 
provided  in  paragraph  (d)(2)  of  this 
section,  the  term  "transaction"  ^hall 
have  the  same  meaning  as  provided  in 
§103.11(ii). 

(2)  For  purposes  of  §  103.100,  a 
transaction  shall  not  mean  any 
transaction  conducted  through  an 
account. 

3.  Section  103.100  is  added  to  read  as 
follows: 

f  1 03.1 00    Information  sharing  twtwssn 
Federal  law  snforcsmsnt  agenciss  and 
financial  institutions. 

(a)  Definitions.  For  purposes  of  this 
section: 

(1)  The  definitions  in  §  103.90  apply. 

(2)  Financial  institution  means  any 
financial  institution  described  in  31 
U.S.C.  5312(a)(2). 
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(3)  Transmittal  of  funds  has  the  same 
meaning  as  provided  in  §  103.11{jj). 

(b)  Information  requests  based  on 
credible  evidence  concerning  terrorist 
activity  or  money  laundering. — (1)  In 
general.  A  Federal  law  enforcement 
agency  investigating  terrorist  activity  or 
money  laundering  may  request  that 
FinCEN  solicit,  on  the  investigating 
agency's  behalf,  certain  information 
from  a  financial  institution  or  a  group  of 
financial  institutions.  When  submitting 
such  a  request  to  FinCEN,  the  Federal 
law  enforcement  agency  shall  provide 
FinCEN  with  a  written  certification,  in 
such  form  and  manner  as  FinCEN  may 
prescribe.  At  a  minimum,  such 
certification  must:  state  that  each 
individual,  entity,  or  organization  about 
which  the  Federal  la;y  enforcement 
agency  is  seeking  information  is 
engaged  in,  or  is  reasonably  suspected 
based  on  credible  evidence  of  engaging 
in,  terrorist  activity  or  money 
laimdering;  include  enough  specific 
identifiers,  such  as  date  of  birth, 
address,  and  social  secinity  number, 
that  would  permit  a  financial  institution 
to  differentiate  between  common  or 
similar  names;  and  identify  one  person 
at  the  agency  who  can  be  contacted  with 
any  questions  relating  to  its  request. 
Upon  receiving  the  requisite 
certification  from  the  requesting  Federal 
law  enforcement  agency,  FinCEN  may 
require  any  financial  institution  to 
search  its  records  to  determine  whether 
the  financial  institution  maintains  or 
has  maintained  accounts  for,  or  has 
engaged  in  transactions  with,  any 
specified  individual,  entity,  or 
organization. 

(2)  Obligations  of  a  financial 
institution  receiving  an  information 
request. — (i)  Record  search.  Upon 
receiving  an  information  request  from 
FinCEN  under  this  section,  a  financial 
institution  shall  expeditiously  search  its 
records  to  determine  whether  it 
maintains  or  has  maintained  any 
account  for,  or  has  engaged  in  any 
transaction  with,  each  individual, 
entity,  or  organization  named  in 
FinCEN's  request.  A  financial 
institution  may  contact  the  Federal  law 
enforcement  agency  named  in  the 
information  request  provided  to  the 
institution  by  FinCEN  with  any 
questions  relating  to  the  scope  or  terms 
of  the  request.  Except  as  otherwise 
provided  in  the  information  request,  a 
financial  institution  shall  only  be 
required  to  search  its  records  for: 

(A)  Any  current  accoimt  maintained 
for  a  named  suspect; 

(B)  Any  account  maintained  for  a 
named  suspect  during  the  preceding 
twelve  months;  and 


(C)  Any  transaction,  as  defined  by 
§  103.90(d),  conducted  by  or  on  behalf 
of  a  named  suspect,  or  any  transmittal 
of  funds  conducted  in  which  a  named 
suspect  was  either  the  transmittor  or  the 
recipient,  dining  the  preceding  six 
months  that  is  required  under  law  or 
regulation  to  be  recorded  by  the 
financial  institution  or  is  recorded  and 
maintained  electronically  by  the 
institution. 

(ii)  Report  to  FinCEN.  If  a  financial 
institution  identifies  an  account  or 
transaction  identified  with  any 
individual,  entity,  or  organization 
named  in  a  request  from  FinCEN,  it 
shall  report  to  FinCEN,  in  the  manner 
and  in  the  time  frame  specified  in 
FinCEN's  request,  the  following 
information: 

(A)  The  name  of  such  individual, 
entity,  or  organization; 

(B)  The  niunber  of  each  such  account, 
or  in  the  case  of  a  transaction,  the  date 
and  type  of  each  such  transaction;  and 

(C)  Any  Social  Security  number, 
taxpayer  identification  number, 
passport  number,  date  of  birth,  address, 
or  oUier  similar  identifying  information 
provided  by  the  individual,  entity,  or 
organization  when  each  such  account 
was  opened  or  each  such  transaction 
was  conducted. 

(iii)  Designation  of  contact  person. 
Upon  receiving  an  information  request 
uinder  this  section,  a  financial 
institution  shall  designate  one  person  to 
be  the  point  of  contact  at  the  institution 
regarding  the  request  and  to  receive 
similar  requests  for  information  from 
FinCEN  in  the  future.  When  requested 
by  FinCEN,  a  financial  institution  shall 
provide  FinCEN  with  the  name,  title, 
mailing  address,  e-mail  address, 
telephone  number,  and  facsimile 
number  of  such  person,  in  such  manner 
as  FinCEN  may  prescribe.  A  finan'cial 
institution  that  has  provided  FinCEN 
with  contact  information  must  promptly 
notify  FinCEN  of  any  changes  to  such 
information. 

(iv)  Use  and  security  of  information 
request.  (A)  A  financial  institution  shall 
not  use  information  provided  by 
FinCEN  pursuant  to  this  section  for  any 
purpose  other  than: 

(/)  Reporting  to  FinCEN  as  provided 
in  this  section; 

(2)  Determining  whether  to  establish 
or  maintain  an  accoimt,  or  to  engage  in 
a  transaction;  or 

[3]  Assisting  the  financial  institution 
in  complying  with  any  requirement  of 
this  part. 

(B)(1)  a  financial  institution  shall  not 
disclose  to  any  person,  other  than 
FinCEN  or  the  Federal  law  enforcement 
agency  on  whose  behalf  FinCEN  is 
requesting  information,  the  fact  that 


FinCEN  has  requested  or  has  obtained 
information  under  this  section,  except 
to  the  extent  necessary  to  comply  with 
such  an  information  request. 

(2)  Notwithstanding  paragraph 
(b)(2)(iv)(B)(l)  of  this  section,  a  financial 
institution  authorized  to  share 
information  under  §  103.110  may  share 
information  concerning  an  individual, 
entity,  or  organization  named  in  a 
request  from  FinCEN  in  accordance 
with  the  requirements  of  such  section. 
However,  such  sharing  shall  not 
disclose  the  fact  that  FinCEN  has 
requested  information  concerning  such 
individual,  entity,  or  organization. 

(C)  Each  financial  institution  shall 
maintain  adequate  procedures  to  protect 
the  security  and  confidentiality  of 
requests  from  FinCEN  for  information 
under  this  section.  The  requirements  of 
this  paragraph  (b)(2)(iv)(C)  shall  be 
deemed  satisfied  to  the  extent  that  a 
financial  institution  applies  to  such 
information  procedures  that  the 
institution  has  established  to  satisfy  the 
requirements  of  section  501  of  the 
Gramm-Leach-Bliley  Act  (15  U.S.C. 
6801),  and  applicable  regulations  issued 
thereunder,  with  regard  to  the 
protection  of  its  customers'  nonpublic 
personal  information. 

(v)  No  other  action  required.  Nothing 
in  this  section  shall  be  construed  to 
require  a  financial  institution  to  take 
any  action,  or  to  decline  to  take  any 
action,  with  respect  to  an  account 
established  for,  or  a  transaction  engaged 
in  with,  an  individual,  entity,  or 
organization  named  in  a  request  frt)m 
FinCEN,  or  to  decline  to  establish  an 
account  for,  or  to  engage  in  a  transaction 
with,  any  such  individual,  entity,  or 
organization.  Except  as  otherwise 
provided  in  an  information  request 
under  this  section,  such  a  request  shall 
not  require  a  financial  institution  to 
report  on  future  account  opening 
activity  or  transactions  or  to  treat  a 
suspect  list  received  under  this  section 
as  a  government  list  for  purposes  of 
section  326  of  Public  Law  107-56. 

(3)  Relation  to  the  Right  to  Financial 
Privacy  Act  and  the.Gramm-Leach- 
BlileyAct.  The  information  that  a 
financial  institution  is  required  to  report 
pursuant  to  paragraph  (b)(2)(ii)  of  this 
section  is  information  required  to  be 
reported  in  accordance  with  a  Federal 
statute  or  rule  promulgated  thereunder, 
for  purposes  of  subsection  3413(d)  of 
the  Ri^t  to  Financial  Privacy  Act  (12 
U.S.C.  3413(d))  and  subsection  502(e)(8) 
of  the  Gramm-Leach-BUley  Act  (15 
U.S.C.  6802(e)(8)). 

(4)  No  effect  on  law  enforcement  or 
regulatory  investigations.  Nothing  in 
this  subpart  affects  the  authority  of  a 
Federal  agency  or  officer  to  obtain 
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information  directly  &t>m  a  financial 
institution. 

4.  Section  103.110  is  revised  to  read 
as  follows: 

§  1 03.11 0    Votuntaiy  Information  tharing 
among  financial  Institutions. 

(a)  Definitions.  For  purposes  of  this 
section: 

(1)  The  definitions  in  §  103.90  apply. 

(2)  Financial  institution,  (i)  Except  as 
provided  in  paragraph  (a)(2)(ii)  of  this 
section,  the  term  "financial  institution" 
means  any  financial  institution 
described  in  31  U.S.C.  5312(a)(2)  that  is 
required  under  this  part  to  establish  and 
maintain  an  anti-money  laundering 
program,  or  is  treated  under  this  part  as 
having  satisfied  the  requirements  of  31 
U.S.C.  5318(h)(1). 

(ii)  For  purposes  of  this  section,  a 
financial  institution  shall  not  mean  any 
institution  included  within  a  class  of 
financial  institutions  that  FinCEN  has 
designated  as  ineligible  to  share 
information  under  this  section. 

(3)  Association  of  financial 
institutions  means  a  group  or 
organization  the  membership  of  which 
is  comprised  entirely  of  financial 
institutions  as  defined  in  paragraph 
(a)(2)  of  this  section. 

•   (b)  Voluntary  information  sharing 
among  financial  institutions. — (1)  In 
general.  Subject  to  paragraphs  (b)(2), 
(b)(3),  and  (b)(4)  of  this  section,  a 
financial  institution  or  an  association  of 
financial  institutions  may,  under  the 
protection  of  the  safe  harbor  from 
liability  described  in  paragraph  (b)(5)  of 
this  section,  transmit,  receive,  or 
otherwise  share  information  with  any 
other  financial  institution  or  association 
of  financial  institutions  regarding 
individuals,  entities,  organizations,  and 
countries  for  purposes  of  identifying 
and,  where  appropriate,  reporting 
activities  that  the  financial  institution  or 
association  suspects  may  involve 
possible  terrorist  activity  or  money 
laundering. 

(2)  Notice  requirement.  A  financial 
institution  or  association  of  financial 
institutions  that  intends  to  share 
information  as  described  in  paragraph 
(b)(1)  of  this  section  shall  submit  to 
FinCEN  a  notice  described  in  Appendix 
A  to  this  subpart  H.  Each  notice 
provided  pursuant  to  this  paragraph 
(b)(2)  shall  be  effective  for  the  one  year 
period  beginning  on  the  date  of  the 
notice.  In  order  to  continue  to  engage  in 
the  sharing  of  information  after  the  end 
of  the  one  year  period,  a  financial 
institution  or  association  of  financial 
institutions  must  submit  a  new  notice. 
Completed  notices  may  be  submitted  to 
FinCEN  by  accessing  FinCEN's  Internet 


Web  site,  http://www.treas.gov/fmcen, 
and  entering  the  appropriate 
information  as  directed,  or,  if  a  financial 
institution  does  not  have  Internet 
access,  by  mail  to:  FinCEN,  P.O.  Box  39, 
Mail  Stop  100,  Vienna,  VA  22183. 

(3)  Verification  requirement.  Prior  to 
sharing  information  as  described  in 
paragraph  (b)(1)  of  this  section,  a 
financial  institution  or  an  association  of 
financial  institutions  must  take 
reasonable  steps  to  verify  that  the  other 
financial  institution  or  association  of 
financial  institutions  with  which  it 
intends  to  share  information  has 
submitted  to  FinCEN  the  notice  required 
by  paragraph  (b)(2)  of  this  section.  A 
fiinancial  institution  or  an  association  of 
financial  institutions  may  satisfy  this 
paragraph  (b)(3)  by  confirming  that  the 
other  financial  institution  or  association 
of  financial  institutions  appears  on  a  list 
that  FinCEN  will  periodically  make 
available  to  financial  institutions  or 
associations  of  financial  institutions  that 
have  filed  a  notice  with  it,  or  by 
confirming  directly  with  the  other 
financial  institution  or  association  of 
financial  institutions  that  the  requisite 
notice  has  been  filed. 

(4)  Use  and  security  of  information,  (i) 
Information  received  by  a  financial 
institution  or  an  association  of  financial 
institutions  pursuant  to  this  section 
shall  not  be  used  for  any  purpose  other 
than: 

(A)  Identifying  and,  where 
appropriate,  reporting  on  money   - 
laimdering  or  terrorist  activities; 

(B)  Determining  whether  to  establish 
or  maintain  an  account,  or  to  engage  in 
a  transaction;  or 

(C)  Assisting  the  financial  institution 
in  complying  with  any  requirement  of 
this  part. 

(ii)  Each  financial  institution  or 
association  of  financial  institutions  that 
engages  in  the  sharing  of  information 
pursuant  to  this  section  shall  maintain 
adequate  procedures  to  protect  the 
security  and  confidentiaility  of  such 
information.  The  requirements  of  this 
paragraph  (b)(4)(ii)  shall  be  deemed 
satisfied  to  the  extent  that  a  financial 
institution  applies  to  such  information 
procedures  that  the  institution  has 
established  to  satisfy  the  requirements 
of  section  501  of  the  Gramm-Leach- 
Bliley  Act  (15  U.S.C.  6801),  and 
applicable  regulations  issued 
thereunder,  with  regard  to  the 
protection  of  its  customers'  nonpublic 
personcd  information. 

(5)  Safe  harbor  from  certain 
liability. — (i)  In  general.  A  financial 
institution  or  association  of  financial 
institutions  that  shares  information 
pursuant  to  paragraph  (b)  of  this  section 


shall  be  protected  from  liability  for  such 
sharing,  or  for  any  foilure  to  provide 
notice  of  such  sharing,  to  an  individual, 
entity,  or  organization  that  is  identified 
in  such  sharing,  to  the  full  extent 
provided  in  subsection  314(b)  of  Public 
Law  107-56. 

(ii)  Limitation.  Paragraph  (b)(5)(i)  of 
this  section  shall  not  apply  to  a 
financial  institution  or  association  of 
financial  institutions  to  the  extent  such 
institution  or  association  fails  to  comply 
with  paragraphs  (b)(2),  (b)(3),  or  (b)(4)  of 
this  section. 

(c)  Information  sharing  between 
financial  institutions  and  the  Federal 
Government.  If ,  as  a  result  of 
information  shared  pursuant  to  this 
section,  a  financial  institution  knows, 
suspects,  or  has  reason  to  suspect  that 
an  individual,  entity,  or  organization  is 
involved  in,  or  may  be  involved  in 
terrorist  activity  or  money  laundering, 
and  such  institution  is  subject  to  a 
suspicious  activity  reporting 
requirement  under  this  part  or  other 
applicable  regulations,  the  institution 
shall  file  a  Suspicious  Activity  Report  in 
accordance  vfith  those  regulations.  In 
situations  involving  violations  requiring 
immediate  attention,  such  as  when  a 
reportable  violation  involves  terrorist 
activity  or  is  ongoing,  the  financial 
institution  shall  immediately  notify,  by 
telephone,  an  appropriate  law 
enforcement  authority  and  financial 
institution  supervisory  authorities  in 
addition  to  filing  timely  a  Suspicious 
Activity  Report.  A  financial  institution 
that  is  not  subject  to  a  suspicious 
activity  reporting  requirement  is  not 
required  to  file  a  Suspicious  Activity 
Report  or  otherwise  to  notify  law 
enforcement  of  suspicious  activity  that 
is  detected  as  a  result  of  information 
shared  pursuant  to  this  section.  Such  a 
financial  institution  is  encouraged, 
however,  to  voluntarily  report  such 
activity  to  FinCEN. 

(d)  No  effect  on  financial  institution 
reporting  obligations.  Nothing  in  this 
subpart  affects  the  obUgation  of  a 
financial  institution  to  file  a  Suspicious 
Activity  Report  pursuant  to  subpart  B  of 
this  part  or  any  other  applicable 
regulations,  or  to  otherwise  contact 
directly  a  Federal  agency  concerning 
individuals  or  entities  suspected  of 
engaging  in  terrorist  activity  or  money 
laundering. 

5.  Appendix  A  is  added  to  subpart  H 
to  read  as  follows: 

Appendix  A  to  subpart  H — Notice  for 
Purposes  of  Subsection  314(b)  of  the 
USA  Patriot  Act  and  31  CFR  103.110 

SRJJNQCOOE  4aift-0>-P 
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Notice  for  Purposes  of  Subsection  314(b) 
of  the  USA  Patriot  Act  and  31  CFR  103.110 

Notice  is  given,  on  behalf  of  (insert  name,  address,  and  federal  employer  identification  number  (EIN)  of 
financial  institution  or  association  of  financial  institutions) 


that:   . 

(1)  (i)  The  financial  institution  specified  above  is  a  "financial  institution"  as  such  tenn  is  defined  in  31 
CFR  103.1 10(aX2),  or  (ii)  the  association  specified  above  is  an  "association  of  financial  institutions"  as 
such  tenn  is  defined  in  3 1  CFR  103. 1 10(aX3). 

(2)  The  financial  institution  or  association  specified  above  intends,  for  a  period  of  one  (1)  year  beginning 
on  the  date  of  this  notice,  to  engage  in  the  Glaring  of  information  with  other  financial  institutions  or 
associations  of  financial  institutions  regarding  individuals,  entities,  organizations,  and  countries,  as 
permitted  by  subsection  3 14(b)  of  the  USA  Patriot  Act  of  2001  (PubUc  Law  107-56)  and  the 
implementing  regulations  of  the  Department  of  the  Treasury,  Financial  Crimes  Enforcement  Network  (3 1 
CFR  103.110).  ,  , 

(3)  The  financial  institution  or  association  of  financial  institutions  specified  above  has  estabUshed  and 
will  maintain  adequate  procedures  to  safeguard  the  security  and  confidentiality  of  such  information. 

(4)  Information  received  by  the  above  named  financial  institution  or  association  pursuant  to  section 

3 14(b)  and  3 1  CFR  103. 1 10  will  not  be  used  or  disclosed  for  any  purpose  other  than  as  permitted  by  3 1 
CFR  103.110(bX4). 

(5)  hi  the  case  of  a  financial  institution,  the  primary  federal  regulator,  if  applicable,  of  the  above  named 
financial  institution  is ^ . ^• 

(6)  The  following  person  may  be  contacted  in  connection  with  inquiries  related  to  the  information  sharing 
under  subsection  314(b)  of  the  USA  Patriot  Act  and  31  CFR  103.110: 


NAME: 

TITLE: 

MAILING  ADDRESS: 


E-MAIL  ADDRESS: 

TELEPHONE  NUMBER: 
FACSIMILE  NUMBER:  _ 

BY:  . 


Name 


Title 


Date 

[FR  Doc.  02-24143  Filed  9-25-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 

[COTP  Morgan  City-02-004] 

RIN2115— AA97 

Safety  Zone;  Gulf  Intracoastal 
Waterway  Mile  134.0,  Cypremort  Point, 
LA 

agency:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  100 
feet  east  and  west  of  the  Louisa  Bridge 
on  the  Gulf  Intracoastal  Waterway,  mile 
134.0.  This  safety  zone  is  needed  to 
protect  persons  and  vessels  from  the 
potential  safety  hazards  associated  with 
construction  of  the  new  Louisa  Bridge 
in  Cypremort  Point,  Louisiana.  Entry 
into  this  zone  is  prohibited  unless 
specifically  authorized  by  the  Captain  of 
the  Port  Morgan  City,  or  his  designated 
representative. 

DATES:  This  rule  is  effective  from  6  a.m. 
on  August  27,  2002  until  11  a.m.  on 
November  7,  2002. 

ADDRESSES:  Documents  indicated  in  this 
preamble  as  being  available  in  the 
docket,  are  part  of  docket  (COTP 
Morgan  City-02-004]  and  are  available 
for  inspection  or  copying  at  Marine 
Safety  Office  Morgan  City,  800  David 
Drive,  Morgan  City,  Louisiana,  70380 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Junior  Grade  (LTJG)  John 
Hahn,  Marine  Safety  Office  Morgan 
City,  at  (985)  380-5377. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
rule.  Under  5  U.S.C.  553(b)(B),  the  Coast 
Guard  finds  that  good  cause  exists  for 
not  publishing  an  NPRM,  and  under  5 
U.S.C.  553(d)(3),  good  cause  exists  for 
making  this  rule  effective  less  than  30 
days  after  publication  in  the  Federal 
Roister.  Information  was  made 
available  to  the  Coast  Guard  in 
insufficient  time  to  publish  an  NPRM  or 
for  publication  in  the  Federal  Register 
30  days  prior  to  the  event.  Publishing  an 
NPRM  and  delaying  its  effective  date 
would  be  contrary  to  public  interest 
since  immediate  action  is  needed  to 
protect  vessels  and  mariners  from  the 
hazards  associated  with  construction  of 
the  new  bridge. 


Background  and  Purpose 

The  Captain  of  the  Port  Morgan  City 
is  establishing  a  temporary  safety  zone 
extending  the  entire  width  of  the 
waterway  from  100  feet  east  of  the 
existing  Louisa  Bridge  to  100  feet  west 
of  the  bridge.  The  bridge  is  located  at 
mile  134.0  of  the  Gulf  Intracoastal 
Waterway.  The  Louisiana  Department  of 
Transportation  and  Development  is 
constructing  a  new  Louisa  Bridge 
adjacent  to  the  existing  bridge.  This 
construction  project  includes  laying 
concrete  foundations  for  the  new  bridge. 
The  safety  zone  will  be  enforced  on 
Tuesdays  or,  in  the  alternative, 
Thiusdays  from  6  a.m.  to  11  a.m.  while 
the  concrete  is  being  laid.  Thursdays 
will  be  utilized  as  make  up  days  if 
Tuesday  operations  are  cancelled  due  to 
weather.  The  safety  zone  is  needed  to 
protect  persons  and  vessels  fitim  the 
potential  safety  hazards  associated  with 
construction.  Entry  into  this  zone  is 
prohibited  to  all  vessels  unless 
authorized  by  the  Captain  of  the  Port 
Morgan  City,  or  his  designated 
representative. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regidatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procediues  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040,  February  26, 1979). 

The  Coast  Guard  expects  the 
economic  impact  of  this  rule  to  be  so 
minimal  that  a  full  Regidatory 
Evaluation  under  paragraph  10(e)  of  the 
regulatory  policies  procedures  of  DOT  is 
unnecessary.  This  rule  will  only  be  in 
effect  for  a  short  period  of  time  and 
notifications  to  the  marine  community 
will  be  made  through  broadcast  notice 
to  mariners.  The  impacts  on  routine 
navigation  are  expected  to  be  minimal 
as  the  zone  will  only  be  enforced  for  a 
five-hoiu-  period  each  week  on  Tuesdays 
or  on  Thursdays  if  that  Tuesday's 
operations  were  cancelled  due  to 
inclement  weather.  Mariners  will  be 
updated  as  to  the  status  of  the  zone  via 
broadcast  notice  to  mariners. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 


small  businesses,  not-for-profit 

organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
the  reasons  enumerated  under  the 
Regulatory  Evaluation  above. 

If  you  are  a  small  business  entity  and 
are  significantly  affected  by  this  rule 
please  contact  LTJG  John  Hahn,  Marine 
Safety  Office  Morgan  City,  at  (985)  380- 
5377. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121).  we  offered  to  assist  small  entities 
in  imderstanding  the  rule  so  they  could 
better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking  process. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agricultvue 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regidatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperworl^ 
Reduction  Act  of  1995  (44  U.S.C.  3jrai— 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132. 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments,  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
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Though  this  rule  will  not  result  in  such 
an  expenditure,  we  discuss  the  effects  of 
this  rule  elsewhere  in  this  preamble. 

Taking  of  Private  Property 

This  rule  will  not  affect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Qvil  lustice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3{b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
.Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Govenmient  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  imder 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  Order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment  | 

We  have  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figure  2-1, 
paragraph  (34)  (g)  of  Commandant 
Instruction  M16475.1D,  this  rule  is 
categorically  excluded  from  further 
enviroimiental  documentation.  A 


"Categorical  Exclusion  Determination" 
is  avciilable  for  inspection  or  copying 
where  indicated  imder  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(Water),  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  UMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g).  6.04-1,  6.04-6.  and  160.5; 
49  CFR  1.46. 

2.  A  new  temporary  §  165.T08-099  is 
added  to  read  as  follows: 

§165.708-099    Safety  Zone;  Gulf 
Intracoastal  Waterway,  Cypremort  Point, 
Louisiana. 

(a)  Location.  The  following  area  is  a 
safety  zone:  All  waters  extending  the 
entire  width  of  the  waterway  ft'om  100 
feet  east  and  west  of  the  existing  Louisa 
Bridge,  Gulf  Intracoastal  Waterway, 
Mile  134,  Cypremort  Point,  Louisiana. 

(b)  Enforcement  period.  This  section 
is  effective  fi-om  6  a.m.  on  August  27, 
2002  to  11  a.m.  November  7,  2002.  This 
section  will  be  enforced  every  Tuesday 
or,  in  the  event  Tuesday's  operations  are 
cancelled  due  to  weather,  Thuirsday 
from  6  a.m.  to  11  a.m.  beginning  August 
27,  2002  and  ending  on  November  7, 
2002. 

(c)  Regulations.  (1)  In  accordance  with 
the  general  regulations  in  §  165.23  of 
this  part,  entry  into  this  zone  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port  Morgan  City. 

(2)  Persons  or  vessels  requiring  entry 
into  or  passage  through  the  zone  must 
request  permission  from  the  Captain  of 
the  Port  Morgan  City,  or  his  designated 
representative.  They  may  be  contacted 
via  VHF  Chaimel  13  or  16,  or  via 
telephone  at  (985)  380-5377. 

(3)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Captain  of  the  Port  Morgan  City  and 
designated  on-scene  U.S.  Coast  Guard 
patrol  personnel.  On-scene  U.S.  Coast 
Guard  patrol  personnel  include 
conmiissioned.  warrant,  and  petty 
officers  of  the  U.S.  Coast  Guard. 

Dated:  August  20,  2002. 

S.P.  Garrity, 

Captain,  U.S.  Coast  Guard,  Captain  ofthe^ 
Port  Morgan  City. 

[FR  Doc.  02-24445  Filed  9-25-02;  8:45  am] 

BIUJNG  CODE  4nO-15-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[LA-61-1-7564;  FRL-7382-6] 

Approval  and  Promulgation  of  Air 
Quality  State  Implementation  Plans 
(SIP);  Louisiana:  Substitute 
Contingency  Measures  -^ 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

summary:  The  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  State  of  Louisiana  for 
the  Baton  Rouge  ozone  non-attaiimient 
area  for  the  purpose  of  replacing  the 
previously  approved  contingency 
measures  in  the  Demonstration  of 
Attaiimient.  These  replacement 
measures  meet  the  requirements  in 
sections  172(c)(9)  and  182(c)(9)  of  the 
Clean  Air  Act  (the  Act)  as  amended  in 
1990.  We  are  approving  replacement  of 
the  State's  current  contingency 
measures  with  contingency  measures 
that  require  emission  reductions  from 
the  Tnmkline  Gas  Company — Patterson 
Compressor  Station  in  St.  Mary  Parish. 
The  State's  current  contingency  measiue 
requirement  is  that  it  hold  5.7  tons  per 
day  (tpd)  of  VOC  emission  reductions 
"on  deposit"  in  the  State  of  Louisiana 
Emission  Reduction  Credit  Bank  (ERG 
Bank).  The  replacement  contingency 
measure  that  the  EPA  is  approving 
would  require  that  the  Tnmkline  facility 
permanently  reduce  its  volatile  organic 
compoimd  (VOC)  emissions  by  6.,1  tpd 
from  1990  emission  levels.  These 
reductions  are  surplus  and  federally 
enforceable. 

Pursuant  to  section  553(d)  of  the 
Administrative  Procedure  Act,  EPA 
finds  good  cause  to  make  this  action 
effective  immediately. 

DATES:  This  final  rule  is  effective 
September  26,  2002. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following 
locations.  Persons  interested  in 
examining  these  documents  should 
make  an  appointment  with  the 
appropriate  office  at  least  24  hours 
before  the  visiting  day. 

Environmental  Protection  Agency, 
Region  6,  Air  Planning  Section  (6PD-L), 
1445  Ross  Avenue,  Suite  700,  Dallas, 
Texas  75202-2733. 

Louisiana  Department  of 
Environmental  Quality,  Air  Quality 
Compliance  Division,  7290  Bluebonnet, 
2nd  Floor,  Baton  Rouge,  Louisiana. 
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FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Sandra  G.  Reimie,  Air  Planning  Section 
(6PD-L),  EPA  Region  6, 1445  Ross 
Avenue,  Dallas,  Texas  75202-2733, 
telephone  (214)  665-7367. 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  docimient  "we,"  "us," 
and  "oui"  means  EPA. 

What  Action  Is  EPA  Taking  Today? 

We  are  granting  final  approval  of 
Louisiana's  substitute  contingency 
measures  SIP  revision,  which 
substitutes  6.1  tpd  in  VOC  emission 
reductions  from  the  Trunkline  Gsis 
Company  for  the  previously  approved 
measure.  We  are  approving  this  revision 
to  the  Louisiana  SIP  to  meet  the 
requirements  of  sections  172(c)(9)  and 
182(c)(9)  of  the  Act. 

Section  553(d)  of  the  Administrative 
Procedure  Act  generally  provides  that 
rules  may  not  take  effect  earlier  than  30 
days  after  they  are  published  in  the 
Federal  Register.  However,  if  an  Agency 
identifies  a  good  cause,  section 
553(d)(3)  allows  a  rule  to  take  effect 
earlier,  provided  that  the  Agency 
publishes  its  reasoning  in  the  final  rule. 
EPA  is  making  this  action  effective 
immediately  because  this  rule  is  related 
to  the  Baton  Rouge  1-hour  ozone 
Attainment  Plan  and  Transport  State 
Implementation  Plan,  on  which  the  EPA 
intends  to  take  imminent  action  (see  67 
FR  50391,  August  2,  2002).  hi 
conjunction  with  its  August  2,  2002, 
proposed  approval  of  the  attainment 
demonstration,  EPA  proposed  to  extend 
the  ozone  attainment  date  for  the  BR 
area  to  November  15,  2005,  while 
retaining  the  area's  current  classification 
as  a  serious  ozone  nonattainment  area 
and  to  withdraw  EPA's  June  24,  2002, 
rulemaking  determining  nonattaiiunent 
and  reclassification  of  the  BR  area  (67 
FR  42687).  The  effective  date  of  EPA's 
June  24,  2002,  nonattaiimient 
determination  and  reclassification  is 
imminent.  Furthermore,  making  this 
action  effective  immediately  does  not 
impose  any  additional  requirements, 
because  the  underlying  regulations  are 
already  effective  under  state  law. 

What  Are  the  Clean  Air  Act 
Requirements? 

Sections  172(c)(9)  and  182(c)(9)  of  the 
Act  require  that  SIPs  contain  additional 
measures  that  will  take  effect  without 
further  action  by  the  state  or  EPA  if  an 
area  fails  to  attain  the  standard  by  the 
applicable  date,  or  to  meet  Rate-of- 
Progress  Plan  (ROPP)  deadlines.  The 
Act  does  not  specify  how  many 
contingency  measiu^s  are  needed  or  the 
magnitude  of  emissions  reductions  that 
must  be  provided  by  these  measures. 
However,  EPA  provided  guidance 


interpreting  the  control  measure 
requirements  of  sections  172(c)(9)  and 
182(c)(9)  in  the  April  16, 1992,  General 
Preamble  for  Implementation  of  the  Act 
(see  57  FR  13498,  13510,  April  16. 
1992).  In  that  guidance,  EPA  indicated 
that  states  with  moderate  and  above 
ozone  nonattainment  areas,  such  as  the 
Baton  Rouge  area,  shoidd  include 
sufficient  contingency  measures  so  that, 
upon  implementation  of  such  measures, 
additional  emission  reductions  of  up  to 
three  percent  of  the  emissions  in  the 
adjusted  base  year  inventory  (or  such 
lesser  percentage  that  will  cure  the 
identified  failure)  would  be  achieved  in 
the  year  following  the  year  in  which  the 
failure  has  been  identified.  The  State 
must  show  that  the  contingency 
measures  can  be  implemented  with 
minimal  further  action  on  their  part  and 
with  no  additional  rulemaking  actions. 

Why  Is  EPA  Taking  This  Action? 

We  are  taking  this  action  because  the 
State  submitted  an  adequate 
demonstration  to  show  that  the 
substitute  contingency  measure 
provides  the  necessary  reductions  to 
meet  the  requirement. 

What  Does  the  SUte'a  Substitute 
Contingency  Measure  Include? 

The  Trunkline  Gas  Company — 
Patterson  Compressor  Station  in  St. 
Mary  Parish  facility  installed  a  fiare  in 
1998  to  dispose  of  flash  gases  from 
several  storage  containers  to  comply 
with  Louisiana's  waste  gas  disposal  rule 
and  comprehensive  toxic  air  pollutant 
control  program.  This  was  an  alternative 
to  combustion  in  a  furnace  or  closed 
combustion  chamber.  The  destruction 
efficiency  of  the  open  air  flare  is 
estimated  at  99  percent. 

After  the  installation  of  the  flare,  VOC 
emissions  changed  from  13.4  tpd  to  0.4 
tpd.  The  resulting  13  tpd  of  emission 
reductions  are  creditable.  To  ensure  that 
these  emission  reductions  are 
permanent  and  federally  enforceable, 
the  revised  emission  limit  is  reflected  in 
the  permit  issued  to  Trunkline  by  the 
State.  The  permit  makes  the  additional 
emission  reductions  available  for  SIP 
purposes,  i.e.,  the  reductions  are 
surplus,  permanent,  and  enforceable. 
6.1  tpd  of  this  13  tpd  reduction  will  be 
credited  to  contingency  measures  and 
will  no  longer  be  available  for  any  other 
use.  Because  the  6.1  tpd  reduction  from 
the  Trunkline  facility  is  greater  than  the 
5.7  tpd  in  the  prior  contingency 
measure,  this  SIP  revision  will  result  in 
lower  emissions  and  thus  also  compUes 
with  section  1 1 0(1)  of  the  Act. 

The  Trunkline  facility  is  located 
approximately  40  kilometers  from  the 
Baton  Rouge  ozone  nonattainment  area. 


In  1997,  EPA  issued  a  poUcy  allowing 
1-hoiir  ozone  nonattainment  areas  to 
take  credit  in  their  Post-1996  ROPP  >  for 
emission  reductions  obtained  from 
sources  outside  the  designated 
nonattainment  area,  provided  the 
sources  are  no  farther  awav  than  100  km 
(for  VOC  sources)  or  200  km  (for  NOx 
sources)  frxtm  the  nonattainment  area.^ 

The  Trunkline  Gas  Company  had  not 
initially  accounted  for  13.4  tpd  of  VOC 
emissions.  As  a  result,  the  VOC 
emissions  from  this  faciUty  had  not 
been  included  in  the  point  source 
emissions  inventory  for  1990.  Emissions 
reported  in  a  corrected  1992  annual 
emissions  inventory  submitted  to  LDEQ 
Jime  6, 1997,  are  the  best  estimate  of  the 
source's  1990  base  year  emissions. 
These  emissions  were  added  back  to  the 
1990  base  year  emissions  inventory.  The 
revised  1990  VOC  base  year  inventory 
that  included  these  Trunkline  emissions 
would  result  in  a  204.6  tpd  revised  1990 
base  year  inventory. 

An  additional  2.0  tpd  of  emission 
reductions  required  to  meet  CAA 
requirements  were  identified  in  the  15% 
ROPP  revisions.  The  additional  2.0  tpd 
were  provided  by  using  a  1.4  tpd 
"surplus"  9%  ROPP  reduction  from  the 
Trunkline  permit  plus  0.6  tpd  of  point 
source  reductions  (163  tons  per  year  or 
0.45  tpd  of  VOCs  from  the  Dow 
Chemical  permit  and  56  tons  per  year  or 
0.15  tpd  of  VOCs  from  the  BASF 
Corporation  permit). 

There  were  an  additional  1.2  tpd  of 
reductions  required  to  meet  the  9% 
ROPP  identified  in  the  revisions.  These 
were  also  taken  from  the  13.0  tpd 
Trunkline  emissions  reductions  that 
were  netted  frtjm  the  post-90  emissions 
growth,  leaving  a  remainder  of  10.4  tpd, 
of  which  6.1  tpd  will  be  used  as  the 
contingency  measure  EPA  is  now 
approving. 

m  a  separate  action,  EPA  has 
proposed  approval  of  the  revised  1990 
Base  Year  Emissions  Inventory  to 
include  the  Trunkline  emissions,  the 
15%  Rate-of-Progress  Plan,  and  the  9% 
Rate^f-Progress  Plan  submitted  as  part 


'  EPA  has  historically  allowed  a  surplus  emission 
reduction  in  ROPP  to  be  credited  towards  meeting 
the  section  172  and  section  182  requirement^. 
EPA's  rationale  is  that  not  allowing  excess  emission 
reductions  to  be  used  as  contingency  measures 
discourages  areas  firom  reducing  emissions  "as 
expeditiously  as  practicable"  and  is,  therefore, 
inconsistent  with  section  172  of  the  Act.  EPA 
memorandum,  "Early  Implementation  of 
Contingency  Measures  for  Ozone  and  Carbon 
Monoxide  (CO)  Nonattainment  Areas."  from  G.  T. 
Helms.  Chief,  Ozone/Carbon  Monoxide  Programs 
Branch,  August  13,  1993. 

^  EPA  memorandum,  "Guidance  for 
Implementing  the  1-Hour  Ozone  and  Pre-Existing 
PMio  NAAQS, '  from  Richard  D.  Wilson.  Acting 
Assistant  Administrator  for  Air  and  Radiation, 
December  23, 1997. 
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of  the  December  31.  2001,  Attainment 
Plan/Ttansport  SIP  (see  64  FR  50391. 
August  2,  2002.) 

What  Comments  Did  EPA  Receive  in 
Response  to  the  May  20,  2002,  Proposed 
Rule? 

EPA  received  comments  on  the  Notice 
of  Proposed  Rulemaking  (NPR)  firom  the 
Louisiana  Chemical  Association  (LCA), 
the  Louisiana  Environmental  Action 
Network  (LEAN),  the  Louisiana  Mid- 
Continent  Oil  and  Gas  Association 
(LMCCXJA).  and  the  Baton  Rouge  Ozone 
Task  Force  Steering  Committee.  A 
siunmary  of  the  comments  received  and 
EPA's  response  is  presented  below. 

Three  commenters  (LCA,  LMCOGA, 
and  the  Steering  Committee)  support 
EPA's  finding,  agreeing  that  EPA's 
analysis  is  reasonable  and  consistent 
with  EPA  guidance. 

LEAN  opposes  this  action  with  the 
following  comments: 

Comment  1 :  This  contingency 
measiue  does  not  meet  EPA  guidelines, 
or  the  Clean  Air  Act.  This  measure  is 
not  a  contingency  measure  because  it 
has  already  been  implemented.  Because 
the  measure  cannot  be  triggered  for  a 
failiue  to  attain,  it  cannot  be  used. 

Response  1 :  In  the  General  Preamble, 
EPA  provided  guidance  interpreting  the 
control  measure  requirements  of 
172(c)(9)  and  182(c)(9)  of  the  Act.  A 
contingency  measiue  should,  at  a 
minimum,  ensiue  that  an  appropriate 
level  of  emissions  reduction  progress 
continues  to  be  made  if  attainment  or 
Reasonable  Further  Progress  is  not 
achieved  and  additional  planning  by  the 
State  is  needed.  We  followed  our 
General  Preamble  interpretation  in 
taking  this  final  action. 

Almough  the  emissions  reductions 
£rom  the  Thmkline  facility  first 
occiured  in  1998,  the  reductions  are 
continuing  on  an  annual  basis  and  are 
surplus,  permanent  and  federally 
enforceable.  In  other  words,  the  13  tpd 
reduction  is  realized  at  the  facility  on  a 
continuing  basis.  Thus,  if  the  reductions 
were  not  used  for  a  contingency 
measure,  the  facility  could,  for  example, 
apply  the  reduction  toward  the  State's 
Emissions  Credit  Bank  [see,  67  FR 
48083,  Jidy  23,  2002).  However,  the 
Trunkline  credits  are  not  available  for 
any  other  use  while  they  are  identified 
in  the  approved  SIP  as  contingency 
measures.  A  failure  to  attain  will  trigger' 
these  credits  to  be  applied  toward 
making  progress  to  attain.  Even  though 
the  measiue  is  already  implemented,  the 
continuing  reduction  credits  from  the 
Trunkline  facility  are,  in  effect,  set  aside 
to  be  appUed  in  the  event  that 
attainment  is  not  achieved.  These 
credits  are  immediately  available, 


without  further  action  by  the  State, 
which  is  another  necessary  feature  for  a 
measiue  to  be  used  as  a  contingency 
measure. 

Comment  2:  EPA  has  made  no  factual 
or  rational  argument  as  to  why  the 
original  contingency  plan  should  be 
changed.  Therefore,  the  original, 
approved  contingency  plan  should 
remain  in  place.  This  change  to  the  SIP 
was  initiated  because  EPA  recognized 
that  the  general  offset  requirement 
program  in  section  182(c)(10)  of  the  Act 
was  not  being  implemented  correctiy. 

Response  2:  As  explained  in  our 
proposal  (67  FR  35468,  May  20,  2002), 
EPA  previously  approved  a  contingency 
measures  plan  as  satisfying  sections 
172(c)(9)  and  182(c)(9)  of  the  Act  (64  FR 
35930,  July  2, 1999).  The  contingency 
plan  consisted  of  5.7  tpd  of  VOC  ERCs 
held  in  escrow  in  the  Louisiana  ERG 
Bank  that  would  be  confiscated  by  the 
State  and  no  longer  available  for  use  in 
the  event  of  a  milestone  failure  or  if 
attainment  was  not  achieved  in  a  timely 
manner.  In  August  1999,  a  petition  for 
review  was  filed  in  the  United  States 
Court  of  Appeals  for  the  Fifth  Circuit 
challengmg  our  July  2, 1999,  SIP 
approval.  Louisiana  Environmental 
Action  Network  v.  EPA,  No.  99-60570. 
In  response  to  the  litigation,  we 
requested  a  partial  voluntary  remand  to 
reconsider  that  final  approval  of  the 
State's  contingency  measures  plan  for 
the  Baton  Rouge  area.  On  October  19, 
2000,  the  Fifth  Circuit  Court  of  Appeals 
granted  a  Joint  Motion  for  a  Partial 
Voluntary  Remand. 

The  State  has  submitted  this 
contingency  measure  as  a  substitute  for 
the  ERG  bank  contingency  measure. 
This  final  action  serves  as  EPA's 
response  to  the  voluntary  remand.  EPA 
believes  that  this  is  a  reasonable  basis 
for  approving  the  reductions  from  the 
Trunkline  facility  as  Louisiana's 
contingency  measure  to  substitute  for 
the  previously  remanded  contingency 
measures. 

It  is  the  State's  responsibility  to 
demonstrate  how  the  measures  in  its  SIP 
revision  meet  the  requirements  of  the 
Act.  EPA's  role  in  approving  measures 
for  the  SIP  is  to  evaluate  the  State's 
submittal.  The  State  has  the  option  to 
replace  approved  measures  in  the  SIP  at 
its  discretion,  provided  that  the  SIP 
continues  to  meet  all  applicable  Glean 
Air  Act  requirements.  "The  Act  does  not 
specify  the  nature  of  the  contingency 
measures  a  State  must  submit.  As  long 
as  the  substitute  measures  meet  the 
requirements  of  the  Act  and  do  not 
weaken  the  SIP,  EPA  can  and  must 
approve  the  revision. 

Comment  3:  There  is  no  factual 
argument  given  in  the  proposed  rule 


that  indicates  or  demonstrates  that  the 
proposed  contingency  rule  will  have 
any  impact  on  the  ozone  problem  in  the 
Baton  Rouge  ozone  nonattaiiunent  area. 
The  emission  reductions  do  not  come 
from  the  nonattainment  area,  and  they 
were  not  included  in  the  assessment  for 
the  currently  approved  SIP. 

Response  3:  As  noted  above,  EPA  has 
proposed  approval  of  an  adjustment  of 
Louisiana's  1990  baseline  to  include  the 
Trunkline  emissions  (see  64  FR  50391, 
August  2,  2002).  Once  these  emissions 
are  included  in  the  baseline,  which  will 
occur  prior  to  any  milestone  date, 
reducing  them  will  lower  emissions  in 
the  area  on  a  continuing  basis. 

Furthermore.  EPA's  basis  for 
approving  the  Trunkline  credits  for 
contingency  measures  lies  in  our  1997 
guidance  ^  that  allows  credits  from 
^outside  a  nonattainment  area  (within 
defined  boundaries)  to  be  used  to  meet 
its  annual  Rate  of  Progress  emission 
reductions,  provided  that  such 
emissions  are  included  in  the  baseline. 

Comment  4:  This  is  the  same 
contingency  measure  as  that  proposed 
in  the  revised  SIP  that  is  currently  being 
reviewed  by  EPA.  This  implies  that  the 
same  contingency  measure  could 
potentially  be  implemented  twice. 

Response  4:  The  commenter  is  correct 
that  this  is  the  same  contingency 
measure  proposed  in  the  revised  SIP 
that  is  currently  under  review.  This 
measure  is  being  acted  on  now  as  a 
separate  rule  apart  bom  the  main  SIP 
rulemaking  action,  in  response  to  the 
voluntary  remand  noted  in  Response  1, 
above.  The  measure  will  not  be 
approved  again  to  meet  any  different 
purpose.  EPA  believes  this  contingency 
measiue  does  satisfy  the  requirements  of 
sections  172(c)(9)  and  182(c)(9)  of  the 
Act.  In  the  event  that  this  contingency 
measure  is  "triggered"  by  a  formal  EPA 
finding  that  the  area  failed  to  meet  an 
applicable  milestone,  Louisiana  will 
then  be  required  to  submit  a 
"backfilling"  contingency  measure, 
according  to  a  schedule  established  by 
EPA,  to  ensure  that  adequate  emission 
reductions  continue  to  be  available  to 
serve  as  contingency  measures  to  cover 
any  future  applicable  milestone  failures. 

Comment  5:  The  proposed 
contingency  measures  are  simply  a 
paper  change  that  should  not  be 
allowed.  The  reductions  were  not 
included  in  the  1990  baseline  or  the 
subsequent  demonstration  modeling, 
and  therefore,  should  not  be  allowed  as 
a  contingency  measure. 


^  "Guidance  for  Implementing  the  1-Hour  Ozone 
and  Pre-Existing  PMIO  NAAQS"  dated  December 
29, 1997,  in  the  memorandum  from  Richard  Wilson^ 
Acting  Assistant  Administrator  for  Air  and 
Radiation. 
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Response  5:  As  noted  in  Response  1, 
above,  EPA  does  not  believe  tMs  is  a 
"paper  change."  The  emissions 
reductions  from  the  Trunkline  facility 
are  continuing,  real,  surplus, 
permanent,  and  enforceable.  The  6.1  tpd 
set  aside  as  contingency  measures  are 
not  available  for  any  other  use  while 
they  are  approved  as  contingency 
measures  in  the  SIP.  In  addition,  as 
noted  above,  EPA  has  proposed  action 
to  revise  the  1990  baseline  to  include 
these  emissions. 

EPA's  Rulemaking  Action 

We  are  granting  final  approval 
pursuant  to  sections  110  and  sections 
172(c)(9)  and  182(c)(9)  of  the  Act 
because  we  find  that  the  State  has 
adequately  demonstrated  that  the 
substitute  contingency  measure 
provides  the  necessary  reductions  to 
meet  the  requirements  of  the  Act,  and 
that  these  reductions  are  permanent, 
surplus  and  federally  enforceable. 

Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  This 
action  merely  approves  state  law  as 
meeting  federal  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  by  state  law. 
'  Accordingly,  the  Administrator  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  Because  this  rule  approves  pre- 
existing requirements  under  state  law 
and  does  not  impose  any  additional 
enforceable  duty  beyond  that  required 
by  state  law,  it  does  not  contain  any 
unfunded  mandate  or  significantly  or 
uniquely  affect  small  governments,  as 
described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (Public  Law  104-4). 
This  rule  also  does  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000),  nor 
will  it  have  substantial  direct  effects  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 


responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999),  because  it  merely 
approves  a  state  rule  implementing  a 
federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibiUties  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045  (62  FR 
19885,  April  23, 1997),  because  it  is  not 
economically  significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Glean  Air  Act.  Thus,  the 
requirements  of  section  12(d]  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  As  required  by 
section  3  of  Executive  Order  12988  (61 
FR  4729,  February  7. 1996).  in  issuing 
this  rule,  EPA  has  taken  the  necessary 
steps  to  eliminate  drafting  errors  and 
ambiguity,  minimize  potential  litigation, 
and  provide  a  clear  legal  standard  for 
affected  conduct.  EPA  has  complied 
witii  Executive  Order  12630  (53  FR 
8859.  March  15, 1988)  by  examining  the 
takings  implications  of  the  rule  in 
accordance  with  the  "Attorney 
General's  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings"  issued  under 
the  executive  order.  This  rule  does  not 
impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and  . 
the  Comptroller  General  of  the  United 


States  prior  to  publication  of  the  rule  in 
the  Federal  R^iister.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2).  This  rule    ■ 
will  be  effective  September  26,  2002. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  revew  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  November  26, 
2002.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  [See  section 
307(b)(2)). 

List  of  Subiects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons,  Intergovernmental 
relations,  Nitrogen  dioxide,  Ozone, 
Particulate  matter.  Reporting  and 
recordkeeping  requirements.  Sulfur 
oxides.  Volatile  organic  compounds. 

Authority:  42  U.S.C.  7401  et  seq. 
Dated:  September  17,  2002. 
Lynda  F.  Carroll, 

Acting  Regional  Administrator.  Region  6. 

Part  52  of  chapter  I.  tide  40,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Audiority:  42  U.S.C.  7401  et  seq. 

Subpart  T—LouMana 

2.  bi  the  table  in  §  52.970(e)  entiUed 
"EPA  Approved  Louisiana 
Nonregulatory  Provisions  and  Quasi- 
Regulatory  Measures"  the  entry  for 
"Contingency  Measures"  is  revised  to 
read  as  follow:  , 

}S2J70    Mantifteation  of  plan. 

***** 

[e)EPA  approved  nonregulatory 
provisions  and  quasi-regulatory 
measures. 

•        ••*'* 
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'    EPA  Approved  Louisiana  nonregulatory  Provisions  and  Quasi-Regulatory  Measures 


Name  of  SIP  provision 


Applicable  geographic  or         State  sutMnittal 
nonattainment  area  date/effective  date 


EPA  approval  date 


Explanation 


Contingency  Plan 


Baton  Rouge,  LA 


12/28/2001     September  26,  2002  [67  PR 
60590]. 


Substitute  measure  to  re- 
place the  measure  ap- 
proved on  07/02/99,  64 
FR  35939. 


(FR  Doc.  02-24339  Filed  9-25-02;  8:45  am] 
BH-UNG  CODE  BS60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[LA-61-2-7566;  FRL-7382-7] 

Approval  and  Promulgation  of  Air 
Quality  State  Implamentatlon  Plans; 
Louisiana:  Motor  Vehicie  Inspection 
and  Maintenance  Program 

agency:  Environmental  Protection 
Agency  (EPA).        j 
action:  Final  rule.  ! 

SUMMARY:  The  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  State  of  Louisiana 
establishing  a  Vehicle  Inspection  and 
Maintenance  (I/M)  Program  for  the 
Baton  Rouge  nonattainment  area.  EPA 
proposed  approval  of  the  I/M  SIP 
revision  on  July  2,  2002.  The  program 
consists  of  On-Board  Diagnostic  (OBD) 
testing  for  all  1996  and  newer  vehicles, 
plus  antitampering  and  a  gas  cap 
pressiu^  test  for  all  appUcable  vehicles. 

Final  approval  of  this  SIP  will 
eliminate  the  sanction  clock  that  was 
stayed  on  August  10, 1999,  with  an 
interim  final  determination  that  the 
State  had  more  likely  than  not  cured  the 
deficiencies  that  prompted  the  original 
disapproval. 

Piirsuant  to  section  553(d)  of  the 
Administrative  Procedure  Act,  EPA 
finds  good  cause  to  make  this  action 
effective  immediately. 
DATES:  This  final  rule  is  effective  on 
September  26.  2002. 
ADDRESSES:  Copies  of  the  dociunents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following 
locations.  Persons  interested  in 
examining  these  documents  should 
make  an  appointment  with  the 
appropriate  office  at  least  24  hoius 
before  the  visiting  day. 

Environmental  Protection  Agency, 
Region  6,  Air  Planning  Section  (6PD-L), 


1445  Ross  Avenue,  Suite  700,  Dallas, 
Texas  75202-2733. 

Louisiana  Department  of 
Environmental  Quality,  Air  Quality 
CompUance  Division,  7290  Bluebonnet, 
2nd  Floor,  Baton  Rouge,  Louisiana. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Sandra  G.  Reimie,  Air  Planning  Section 
(6PD-L),  EPA  Region  6, 1445  Ross 
Avenue,  Dallas,  Texas  75202-2733, 
telephone  (214)665-7367. 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  document  "we,"  "us," 
and  "our"  means  EPA. 

What  Action  Is  EPA  Takmg  Today? 

We  are  granting  final  approval  of 
Louisiana's  vehicle  I/M  program.  The 
program  appUes  to  the  five  parish  Baton 
Rouge  nonattainment  area.  EPA 
proposed  approval  of  the  Louisiana  I/M 
SIP  revision  on  July  2,  2002  (67  FR 
44410). 

Section  553(d)  of  the  Administrative 
Procedure  Act  generally  provides  that 
rules  may  not  take  effect  earlier  than  30 
days  after  they  are  published  in  the 
Federal  Register.  However,  if  an  Agency 
identifies  a  good  cause,  section 
553(d)(3)  allows  a  rule  to  take  effect 
earlier,  provided  that  the  Agency 
published  its  reasoning  in  the  final  rule. 
EPA  is  making  this  action  effective 
immediately  because  this  rule  is  related 
to  the  Baton  Rouge  1-hour  ozone 
Attainment  Plan  and  Transport  State 
Implementation  Plan,  on  which  the  EPA 
intends  to  take  inuninent  action  [see  67 
FR  50391,  August  2,  2002).  In 
conjunction  with  its  August  2,  2002, 
proposed  approval  of  the  attainment 
demonstration,  EPA  proposed  to  extend 
the  ozone  attainment  date  for  the  BR 
area  to  November  15,  2005,  while 
retaining  the  area's  current  classification 
as  a  serious  ozone  nonattainment  area 
and  to  withdraw  EPA's  June  24,  2002, 
rulemaking  determining  nonattainment 
and  reclassification  of  ^e  BR  area  C67 
FR  42687).  The  effective  date  of  EPA's 
Jime  24.  2002,  nonattainment 
determination  and  reclassification  is 
imminent.  Furthermore,  making  this 
action  effective  inunediately  does  not 


impose  any  additional  requirements, 
because  the  underlying  regiilations  are 
already  effective  imder  state  law. 

What  Are  the  Clean  Air  Act 
Requirements? 

EPA  approval  of  this  SEP  revision  is 
governed  by  sections  110  and  182  of  the 
Act. 

An  I/M  program  is  required  in  the 
Baton  Rouge  area  because  it  is  classified 
serious  nonattainment  for  ozone  and  the 
population  exceeds  200,000.  fhe  SIP 
credits  are  not  taken  for  the  I/M  plan  in 
the  15%  Rate-of-Progress  (ROP)  Plan  or 
the  9%  ROP  plan.  However,  SIP  credits 
are  taken  for  the  I/M  plan  in  the 
attainment  demonstration.  Additional 
information  on  these  actions  can  be 
found  in  EPA's  proposed  approval  of 
the  Reasonable-Fuither-Pn^vss  Plan 
for  the  1996-1999  Period  in  63  FR 
44192  dated  August  18, 1998,  and  in  the 
proposed  approval  of  the  attainment 
demonstration  published  in  67  FR 
50391. 

Why  Is  EPA  Taking  This  Action? 

We  are  taking  this  action  because  the 
State  submitted  an  approvable  enhanced 
vehicle  I/M  program  SIP  for  the 
nonattainment  area  requiring  a  program. 

What  E£fect  Does  This  Action  Have  on 
the  Sanction  Clock  That  Was  Stayed  on 
August  10,1999?    • 

Final  approval  of  the  I/M  SIP  tiuns  off 
the  sanction  clock  that  was  started  on 
February  13, 1998,  the  effective  date  of 
a  disapproval  of  the  I/M  SIP  revision 
submitted  in  1996. 

On  August  20, 1999  (64  FR  45454),  we 
published  an  interim  final 
determination  that  the  State  had  more 
likely  than  not  corrected  the  deficiency 
that  prompted  the  original  disapproval 
of  the  Louisiana  I/M  SIP.  We  delayed 
taking  final  action  on  the  I/M  SIP 
submitted  February  12, 1999,  because 
EPA  was  in  the  process  of  amending  the 
Federal  I/M  rule,  and  final  approval  of 
that  SIP  depended  on  the  Federal  I/M 
rule  amendments. 

Today's  approval  action  is  a  residt  of 
the  State  submitting  a  revised  I/M  SIP 
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on  December  28,  2001,  which  is  fully 
approvable.  Today's  final  approval  of 
the  I/M  SIP  will  turn  off  the  sanction 
clock  because  the  inadequacy  that 
started  the  clock  has  been  corrected  to 
EPA's  satisfection. 

What  Does  the  State's  I/M  Program 
Include? 

The  State's  program  requires  that  all 
1980  and  newer  gasoline  powered  light- 
duty  vehicles  and  light  and  heavy-duty 
trucks,  that  are  registered  or  required  to 
be  registered  in  the  five  parish  Baton 
Rouge  nonattairunent  area,  including 
fleets,  are  subject  to  annual  inspection 
and  testing. 

All  vehicles  in  the  I/M  program  are 
subject  to  a  gas  cap  pressure  check  and 
an  antitampering  inspection.  In 
addition,  all  1996  and  newer  vehicles 
will  be  tested  with  OBD. 

What  Did  the  State  Submit? 

The  State  adopted  I/M  SIP  revision 
was  submitted  on  December  28,  2001. 
The  SIP  contains  a  SIP  narrative,  I/M 
Rules,  and  several  appendices  including 
the  Department  of  Public  Safety  (DPS) 
Manud  addressing  the  requirements  of 
the  I/M  program.  "The  submittal  is 
intended  to  fulfill  the  requirements  of 
the  Act  for  the  ozone  nonattainment 
area  of  Louisiana  that  is  required  to 
implement  an  I/M  program. 

What  Comments  Did  EPA  Receive  in 
Response  to  the  Proposed  Rules? 

No  adverse  comments  were  received. 
Comments  in  support  of  the  I/M 
program  were  received  fi:t}m  the  Baton 
Rouge  Clean  Air  CoaUtion  and  the 
Steering  Conunittee  of  the  Baton  Rouge 
Ozone  Task  Force.  We  thank  these 
planners  for  their  positive  comments. 

EPA's  Rulemaking  Action 

We  are  granting  final  full  approval  of 
Louisiana  I/M  program  piusuant  to 
sections  110  and  182  of  the  Act. 

Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355.  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 


impact  on  a  substantial  number  of  small 
entities  under  the  Regiilatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
imder  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  imfunded  meindate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
powerand  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  ftxjm 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23, 1997), 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
reqiiirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
biurden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 


that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  November  25, 
2002.  FiUng  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Sub|ects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control,  Carbon  monoxide. 
Hydrocarbons,  Intergovernmental 
relations,  Nitrogen  dioxide,  Ozone, 
Particulate  matter.  Reporting  and 
recordkeeping  requirements.  Sulfur 
oxides.  Volatile  organic  compounds. 

Dated:  September  17,  2002. 
Lynda  F.  Carroll, 
Acting  Reffonal  Administrator,  Region  6'. 

Part  52,  chapter  I.  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PARTS2-[AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 
Subpart  T— Louisiana 

2.  The  table  in  §  52.970(c)  entitled 
"EPA  Approved  Louisiana  Regulations 
in  the  Louisiana  SIP,"  is  amended  by 
adding  to  the  end  of  the  table, 
immediately  following  Section  6523,  the 
centered  heading  "LAC  Title  55.  Public 
Safety  Part  HI.  Motor  Vehicles" 
immediately  followed  by  center  heading 
"Chapter  8.  Motor  Vehicle  Inspection" 
followed  by  entries  for  Sections  801  to 
835  to  read  as  follows: 
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§52.970    ktontification  of  plan. 


(c)*   *  * 


m      »i 


EPA  Approved  Louisiana  Regulations  in  the  Louisiana  SIP 


State  citation 


Title/subject 


State  submmal/approval         gp^  approval  date         Comments 


LAC  Title  55.  Part  III.  Motor  Vehicles,  Cltapter  8.  Motor  Vehicle  Inspections 


Subchapter  A.  General 


Section  801 
Section  803 


i         Definitions       Dec.  1999,  LR  25:2421       September  26,  2002  [67 

FR  60594]. 

i         Fonward  Dec.  1999,  LR  25:2421       September  26, 2002  [67 

FR  60594]. 


Subchapter  B.  Safety  Inspections 


Section  805 
Section  807 


..    Requirements,  Duties,  Responsibilities Dec.  2001,  LR  27:2260      September  26,  2002  [67 

FR  60594]. 
..    Operation  as  an  Official  Motor  Vehicle  Inspection    Dec.  2001 ,  LR  27:2260      September  26,  2002  [67 
Station.  FR  60594]. 

Section  809 i General  Inspection  Requirements ^ Dec.  1999.  LR  25:2426      September  26,  2002  [67 

^  FR  60594]. 

Section  811  1 Inspection  Procedures Dec.  1999,  LR  25:2427      September  26,  2002  [67 

FR  60594]. 

Section  813 , Required  Equipment Dec.  1999,  LR  25:2428      September  26.  2002  [67 

FR  60594]. 

Section  815 i Miscellaneous  Inspection  Procedures Dec.  1999.  LR  25:2433      September  26,  2002  [67 

7  FR  60594]. 


Subchapter  C.  Vehicle  Emission  Inspection  and  Maintenance  Program 


Section  817 General  Information Dec.  1999,  LR  25:2433      September  26,  2002  [67 

FR  60594]. 

Section  819 - Anti-tampering  and  Inspection  and  Maintenance    Dec.  2001,  LR  27:2260      September  26,  2002  [67 

Parameters.  FR  60594]. 


Subchapter  E.  Administrative  and  Audit  Procedures 


Section  833 Investigations:  Administrative  Actions;  Sanctions     Dec.  2001 ,  LR  27:2260      September  26,  2002  [67 

FR  60594]. 

Section  835 J Declaratory  Orders  and  Rulings Dec.  1999,  LR  25:2442      September  26,  2002  [67 

FR  60594]. 


|FR  Doc.  02-24338  Filed  9-25-02;  8:45  am] 

BILLING  CODE  6560-50-P 


DEPARTMENT  OF  TRANSPORTATION 

Nationai  Highway  Traffic  Safety 
Administration 

49  CFR  Part  594   < 

[Docket  No.  NHTSA  2002-12939;  Notice  2] 

BIN  2127-AI77 

Schedule  of  Fees  Authorized  by  49 
U.S.C.  30141 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  document  adopts  fees  for 
Fiscal  Year  (FY)  2003  and  until  further 


notice,  as  authorized  by  49  U.S.C. 
30141,  relating  to  the  registration  of 
importers  and  the  importation  of  motor 
vehicles  not  certified  as  conforming  to 
the  Federal  motor  vehicle  safety 
standards  (FMVSS). 

We  are  increasing  the  fee  for  the 
registration  of  a  new  registered  importer 
(RI)  from  $584  to  $655,  and  the  annual 
fee  for  renewing  an  existing  registration 
from  $416  to  $455.  These  fees  include 
the  costs  of  maintaining  the  Rl  program. 
The  fee  required  to  reimburse  the  U.S. 
Customs  Service  for  conformance  bond 
processing  costs  will  increase  from 
$5.75  to  $6.20  per  bond.  The  fee  that  a 
RI  must  pay  as  a  processing  cost  for 
review  of  each  conformity  package  that 
it  submits  to  NHTSA  will  increase  from 
$16  to  $18  per  certificate.  However,  if 
the  vehicle  has  been  entered 
electronically  with  the  U.S.  Customs 
Service  through  the  Automated  Broker 
Interface  and  the  registered  importer  has 


an  e-mail  address,  the  fee  for  processing 
the  conformity  package  will  continue  to 
be  $6,  provided  that  the  fee  is  paid  by 
credit  card.  If  NHTSA  finds  that  the 
information  in  the  entry  or  the 
conformity  package  is  incorrect,  the 
processing  fee  will  be  $18,  but  if  the 
importer  electronically  corrects  that 
information,  the  processing  fee  will  be 
$12. 

DATES:  The  effective  date  of  the  final 
rule  is  October  1.  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

non-legal  issues,  you  may  call  Mr.  Luke 
Loy.  Office  of  Vehicle  Safety 
Compliance,  Office  of  Safety  Assurance, 
NHTSA  (202-366-5308). 

For  legal  issues,  you  may  call  Mr. 
Coleman  Sachs,  Office  of  Chief  Coxmsel, 
NHTSA  (202-366-5238). 

SUPPLEMENTARY  INFORMATION: 
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Iiitroduction 

The  National  Traffic  and  Motor 
Vehicle  Safety  Act,  as  amended  by  the 
Imported  Vehicle  Safety  Compliance 
Act  of  1988,  and  recodified  as  49  U.S.C. 
30141-30147  ("the  Act"),  provides  for 
fees  to  cover  the  costs  of  the  importer 
registration  program,  the  cost  of  making 
import  eligibility  determinations,  and 
the  cost  of  processing  the  bonds 
furnished  to  the  Customs  Service. 
Certain  fees  became  effective  on  January 
31, 1990,  and  have  been  in  effect,  with 
modifications,  since  then.  On  Jime  24, 
1996,  we  published  a  notice  in  the 
Federal  Register  at  61  FR  32411  that 
discussed  the~rulemaking  history  of  49 
CFR  part  594  and  the  fees  authorized  by 
the  Act.  The  reader  is  referred  to  that 
notice  for  background  information 
relating  to  this  rulemaking  action. 

The  Act  requires  us  to  "review  and 
make  appropriate  adjustments  at  least 
every  2  years  in  the  amounts  of  the  fees 
required  to  be  paid.  *  *  *"  49  U.S.C. 
30141(e).  The  fees  applicable  in  any 
fiscal  year  (FY)  are  to  be  established 
before  the  beginning  of  such  year.  Ibid. 
We  last  amended  the  fee  schedule  in 
2000.  See  final  rule  published  on 
September  19,  2000  at  65  FR  56497. 
Those  amendments  have  applied  in  FY 
2001  and  2002.  On  August  16,  2002,  we 
proposed  fees  that  would  become 
efiiBK:tive  on  October  1,  2002,  the 
beginning  of  FY  2003  (67  FR  53552). 
There  were  no  comments  on  this  notice. 
As  a  result,  we  are  adopting  the 
proposal  as  the  final  nUe. 

The  fees  are  based  on  actual  time  and 
costs  associated  with  the  tasks  for  which 
the  fees  are  assessed,  and  reflect  the 
slight  increase  in  hourly  costs  in  the 
past  two  fiscal  years  attributable  to  the 
3.57  and  4.52  percent  raises  (including 
the  locality  adjustment  for  Washington, 
DC)  in  salaries  of  employees  on  the 
General  Schedule  that  became  effective, 
respectively,  on  January  1,  2001  and 
January  1,  2002. 

Requirements  of  the  Fee  RegulaticHi 

Section  594.6— Annual  Fee  for  ' 
Administration  of  the  Importer  v 
Registration  Program 

Section  30141(a)(3)  of  Title  49  U.S.C. 
provides  that  RIs  must  pay  "the  annual 
fee  the  Secretary  of  Transportation 
establishes  *  *  *  to  pay  for  the  costs  of 
canying  out  the  registration  program  for 
importers  *  *  *"  This  fee  is  payable 
boUi  by  new  applicants  and  by  existing 
RIs.  For  an  RI  to  maintain  its 
registration,  it  must  file  a  statement  at 
the  time  it  submits  its  annual  fee 
affirming  that  the  information  it 
previously  furnished  in  its  registration 


application  (or  in  later  amendments) 
remains  correct  (49  CFR  592.5(e)). 

In  compliance  with  the  statutory 
directive,  we  reviewed  the  existing  fees 
and  their  bases  for  the  purpose  of 
establishing  fqps  that  would  be 
sufficient  to  recover  the  costs  of  carrying 
out  the  registration  program  for 
importers  for  at  least  the  next  two  fiscal 
years.  The  initial  component  of  the 
Registration  Program  Fee  is  the  fee 
attributable  to  processing  and  acting 
upon  registration  applications.  We  will 
increase  this  fee  from  $345  to  $395  for 
new  applications.  We  will  increase  the 
fee  representing  the  review  of  the 
annual  statement  bom.  $177  to  $195. 
The  adjustments  reflect  ouz  recent 
experience  in  time  spent  reviewing  both 
new  applications  and  anntial  statements 
with  accompanying  documentation,  as 
well  as  the  inflation  factor  attributable 
to  Federal  salary  increases  and  locality 
adjustments  in  the  past  two  years  since 
the  regulation  was  last  amended. 

We  must  also  recover  costs 
attributable  to  maintenance  of  the 
registration  program  that  arise  from  our 
need  to  review  a  registrant's  annual 
statement  and  to  verify  the  continuing 
validity  of  information  already 
submitted.  These  costs  also  include 
anticipated  costs  attributable  to  possible 
revocation  or  suspension  of 
registrations. 

Based  upon  our  review  of  the  costs 
associated  with  this  program,  the 
portion  of  the  fee  attributable  to  the 
maintenance  of  the  registration  program 
is  approximately  $260  for  each  RI,  an 
increase  of  $21.  When  this  $260  is 
added  to  the  $395  representing  the 
registration  application  component,  the 
cost  to  an  applicant  equals  $655,  which 
is  the  fee  we  are  adopting.  This 
represents  an  increase  of  $71  from  the 
existing  fee.  When  the  $260  is  added  to 
the  $195  representing  the  annual 
statement  component,  the  total  cost  to 
the  RI  is  $455,  which  represents  an 
increase  of  $39. 

Sec.  594.6(hl  recoimts  indirect  costs 
that  were  previously  estimated  at  $13.90 
per  man-hoiu.  This  will  be  raised  $0.95, 
to  $14.85,  based  on  the  agency  costs 
discussed  above. 

Sections  594.7.  594.8— Fees  To  Cover 
Agency  Costs  in  Making  Importation 
Eligibility  Determinations 

Section  30141(a)(3)  also  requires 
registered  importers  to  pay  "other  fees 
the  Secretary  of  Transportation 
establishes  to  pay  for  the  costs  of  *  *■■  * 
(B)  making  the  decisions  under  this 
subchapter."  This  includes  decisions  on 
whether  a  vehicle  sought  to  be  imported 
is  substantially  similar  to  a  motor 
vehicle  originally  manufrictured  for 


import  into  and  sale  in  the  United 
States,  and  certified  as  meeting  the 
FMVSS,  and  whether  it  is  capable  of 
being  readily  altered  to  meet  those 
standards.  Alternatively,  where  there  is 
no  substantially  similar  U.S.-certified 
motor  vehicle,  the  decision  is  whether 
the  safety  features  of  the  vehicle  comply 
with  or  are  capable  of  being  altered  to 
comply  with  the  FMVSS.  These 
decisions  are  made  in  response  to 
petitions  submitted  by  RIs  or 
manufectiu^rs,  or  pinsuant  to  the 
Administrator's  initiative. 

The  fee  for  a  vehicle  imported  luider 
an  eligibility  decision  made  pursuant  to 
a  petition  is  payable  in  part  by  the 
petitioner  and  in  part  by  other 
importers.  The  fee  to  be  charged  for 
each  vehicle  is  the  estimated  pro  rata 
share  of  the  costs  in  making  all  the 
eligibility  determinations  in  a  fiscal 
year. 

Inflation  and  the  small  raises  under 
the  General  Schedule  also  must  be  taken 
into  account  in  the  computation  of 
costs.  However,  we  have  been  able  to 
reduce  ouir  processing  costs  through 
combining  several  decisions  in  a  single 
Federal  Register  notice  as  well  as 
achieving  efficiencies  through  improved 
word  processing  techniques. 
Accordingly,  we  are  maintaining  the  fee 
of  $1 75  presenUy  required  to 
accompany  a  "substantially  similar" 
petition  at  the  same  level,  and  are  also 
maintaining  at  the  same  level  the  $800 
fee  that  accompanies  petitions  for 
vehicles  that  are  not  substantially 
similar  and  that  have  no  U.S.-certified 
counterpart.  In  the  event  that  a 
petitioner  requests  an  inspection  of  a 
vehicle,  the  fee  will  remain  at  $55P  for 
each  of  those  types  of  petitions. 

The  importer  of  each  vehicle 
determined  to  be  eligible  for 
importation  pursuant  to  a  petition 
currently  must  pay  $125  upon  its 
importation,  the  same  fee  applicable  to 
those  whose  vehicles  are  covered  by  an 
eligibility  determination  on  the  agency's 
initiative  (other  than  vehicles  imported 
from  Canada  that  are  covetpd  by  vehicle 
eligibility  numbers  VSA-80  through 
VSA-83,  for  which  no  eligibility 
determination  fee  is  assessed).  The 
importation  fee  varies  depending  upon 
the  basis  on  which  the  agency  made  the 
import  eligibility  decision.  For  vehicles 
covered  by  eligibility  decisions  resulting 
from  petitions  under  49  CFR  593.6(b), 
based  on  the  safety  featiues  of  the 
vehicle  complying  with,  or  being 
capable  of  being  modified  to'comply 
with  all  applicable  FMVSS,  the  fee  will 
remain  at  $125.  For  vehicles  covered  by 
eligibility  decisions  resulting  from 
petitions  under  49  CFR  593.6(a),  based 
on  the  substantial  similarity  of  the 
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vehicle  to  a  vehicle  that  was  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  certified  by 
its  manufacturer  as  complying  with  all 
applicable  FMVSS,  the  fee  will  remain 
at  $105.  Costs  associated  with  previous 
eligibility  decisions  on  the  agency's  own 
initiative  will  have  been  recovered  by 
October  1,  2002.  We  will  apply  the  fee 
of  $125  per  vehicle  only  to  vehicles 
covered  by  decisions  made  by  the 
agency  on  its  own  initiative  on  and  after 
October  1,  2002. 

Section  594.9 — Fee  To  Recover  the  Costs 
of  Processing  the  Bond 

Section  30141(a)(3)  also  requires  a 
registered  importer  to  pay  "any  other 
fees  the  Secretary  of  Transportation 
establishes  *   *  *  to  pay  for  the  costs 
of — (A)  processing  bonds  provided  to 
the  Secretary  of  the  Treasury"  upon  the 
importation  of  a  nonconforming  vehicle 
to  ensure  that  the  vehicle  will  be 
brought  into  compliance  within  a 
reasonable  time  or  if  the  vehicle  is  not 
brought  into  compliance  within  such 
time,  that  it  is  exported,  without  cost  to 
the  United  States,  or  abandoned  to  the 
United  States. 

The  statute  contemplates  that  we  will 
make  a  reasonable  determination  of  the 
cost  to  the  United  States  Customs 
Service  of  processing  the  bond.  In 
essence,  the  cost  to  Customs  is  based 
upon  an  estimate  of  the  time  that  a  GS- 
9,  Step  5  employee  spends  on  each 
entry,  which  Customs  has  judged  to  be 
20  minutes. 

Because  of  the  modest  salary  and 
locality  raises  in  the  General  Schedule 
that  were  effective  at  the  beginning  of 
2001  and  2002,  we  are  increasing  the 
current  processing  fee  by  $0.45,  from 
$5.75  per  bond  to  $6.20. 

Section  594 . 1 0 — Fee  for  Review  and 
Processing  of  Conformity  Certificate 

This  fee  requires  each  RI  to  pay  $16 
per  vehicle  to  cover  the  cost  of  the 
agency's  review  of  any  certificate  of 
conformity  furnished  to  the 
Administrator.  However,  if  a  RI  enters  a 
vehicle  with  the  U.S.  Customs  Service 
through  the  Automated  Broker  Interface 
(ABS),  has  an  e-mail  address  to  receive 
communications  from  NHTSA,  and  pays 
the  fee  by  credit  card,  the  fee  is  $6. 
Based  upon  an  analysis  of  the  direct  and 
indirect  costs  for  the  review  and 
processing  of  these  certificates,  we  have 
found  the  costs  for  processing  non- 
automated  entries  to  have  increased  on 
the  average  of  $2  per  vehicle.  We  are 
therefore  increasing  the  fee  for 
recovering  these  costs  to  $18.  Since 
there  has  been  no  change  in  the  cost  to 
the  agency  for  processing  automated 
entries,  we  are  maintaining  the  fee  for 


recovering  these  costs  at  the  current  $6 
level.  However,  if  an  ABS  entry  contain^ 
one  or  more  errors,  the  timesaving 
advantages  of  electronic  entry  are  not 
realized.  Accordingly,  we  will  be 
assessing  the  full  $18  fee  fpr  processing 
certificates  based  on  ABS  entries  with 
one  or  more  errors.  However,  if  an 
acceptable  electronic  correction  of  the 
erroneous  entry  is  sent  to  NHTSA,  the 
fee  will  be  $12  rather  than  $18. 
EFFECTIVE  DATE:  NHTSA  is  required 
under  49  U.S.C.  30141(e)  to  "review  and 
make  appropriate  adjustments  at  least 
every  2  years  in  the  amounts  of  the  fees" 
relating  to  the  registration  of  importers 
and  the  importation  of  motor  vehicles 
that  are  not  certified  as  conforming  to 
the  FMVSS.  The  statute  further  requires 
the  agency  to  "establish  the  fees  for  each 
fiscal  year  before  the  beginning  of  that 
year."  Fiscal  year  2003  begins  on 
October  1,  2002.  In  the  NPRM,  we 
proposed  to  make  this  rule  effective 
October  1,  2002,  and  did  not  receive  any 
conunents  on  this  issue.  In  order  to  meet 
the  statutory  deadline,  the  agency  finds 
under  5  U.S.C.  §  553(d)(3)  that  it  has 
good  cause  to  make  this  final  rule 
effective  less  than  thirty  days  after  its 
publication  in  the  Federal  Register. 
Accordingly,  the  effective  date  of  this 
final  rule  is  October  1,  2002. 

Rulemaking  Analyses 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  rulemaking  action  was  not 
reviewed  imder  Executive  Order  12886, 
"Regulatory  Plaiming  and  Review." 
Further,  NHTSA  has  determined  that 
the  action  is  not  significant  under 
Department  of  Transportation  regulatory 
policies  and  procedures.  Based  on  the 
level  of  the  fees  and  the  volume  of 
affected  vehicles,  NHTSA  ciurently 
anticipates  that  the  costs  of  the  final 
rule  will  be  so  minimal  as  not  to 
warrant  preparation  of  a  full  regulatory 
evaluation.  The  action  does  not  involve 
any  substantial  public  interest  or 
controversy.  There  will  be  no 
substantial  effect  upon  State  and  local 
governments.  There  will  be  no 
substantial  impact  upon  a  major 
transportation  safety  program.  Both  the 
number  of  registered  importers  and 
determinations  are  estimated  to  be 
comparatively  small.  A  regulatory 
evaluation  analyzing  the  economic 
impact  of  the  final  rule  adopted  on 
September  29, 1989,  was  prepared,  and 
is  available  for  review  in  the  NHTSA 
docket. 

B.  Regulatory  Flexibility  Act 

The  agency  has  also  considered  the 
effects  of  this  action  in  relation  to  the 


Regulatory  Flexibility  Act  (5  U.S.C.  Sec. 
601  et  seq.).  I  certify  that  this  action  will 
not  have  a  substantial  economic  impact 
upon  a  substantial  nimiber  of  small 
entities. 

The  following  is  NHTSA's  statement 
providing  the  factual  basis  for  the 
certification  (5  U.S.C.  Sec.  605(b)).  The 
amendment  will  primarily  affect  entities 
that  ciurently  modify  nonconforming 
vehicles  and  that  are  small  businesses 
=within  the  meaning  of  the  Regulatory 
Flexibility  Act;  however,  the  agency  has 
no  reason  to  believe  that  a  substantial 
number  of  these  companies  cannot  pay 
the  fees  established  by  this  action, 
which  are  either  unchanged  or  only 
modestly  increased  from  those  now 
being  paid  by  these  entities,  and  which 
can  be  recouped  from  their  customers. 
Costs  to  owners  or  purchasers  for  the 
alteration  of  nonconforming  vehicles  to 
conform  with  the  FMVSS  may  be 
expected  to  increase  (or  decrease)  to  the 
extent  necessary  to  reimburse  the 
registered  importer  for  the  fees  payable 
to  the  agency  for  the  cost  of  carrying  out 
the  registration  program  and  making 
eligibility  decisions,  and  to  compensate 
Customs  for  its  bond  processing  costs. 

Govenmiental  jurisdictions  will  not 
be  affected  at  all  since  they  are  generally 
neither  importers  nor  purchasers  of 
nonconforming  motor  vehicles. 

C.  Executive  Order  13132  (Federalism) 

Executive  Order  13132  on 
"Federalism"  requires  NHTSA  to 
develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications." 
Executive  Order  13132  defines  the  term 
"Policies  that  have  federalism 
implications"  to  include  regulations 
that  have  "substantial  direct  effects  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  Under  Executive 
Order  13132,  NHTSA  may  not  issue  a 
regulation  that  has  federalism 
implication,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  NHTSA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
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responsibilities  among  the  various 
levels  of  government  as  specified  in 
Executive  Order  13132.  "Hius,  the 
requirements  of  section  6  of  the 
Executive  Order  do  not  apply  to  this 
rulemaking  action. 

D.  National  Environmental  Policy  Act 

NHTSA  has  analyzed  this  action  for 
purposes  of  the  National  Environmental 
Policy  Act.  The  action  will  not  have  a 
significant  effect  upon  the  environment 
because  it  is  anticipated  that  the  annual 
volume  of  motor  vehicles  imported 
through  registered  importers  will  not 
vary  significantiy  from  that  existing 
before  promulgation  of  the  rule. 

E.  Civil  Justice  Reform 

This  rule  does  not  have  a  retroactive 
or  preemptive  effect.  Judicial  review  of 
the  rule  may  be  obtained  pursuant  to  5 
U.S.C.  702.  That  section  does  not 
require  that  a  petition  for 
reconsideration  be  filed  prior  to  seeking 
judicial  review. 

F.  Unfunded  Mandates  Reform  Act  of 
1995 

The  Unfunded  Mandates  Reform  Act 
of  1995  (Pub.  L.  104-4)  requires 
agencies  to  prepare  a  written  assessment 
of  the  cost,  benefits,  and  other  effects  of 
proposed  or  final  rules  that  include  a 
Federal  mandate  likely  to  result  in  the 
expenditine  by  state,  local,  or  tribal 
govenunents,  in  the  aggregate,  or  by  the 
private  sector,  of  more  than  $100 
million  annually.  Because  this  rule  will 
not  have  an  effect  of  this  magnitude,  no 
Unfunded  Mandates  assessment  has 
been  prepared. 

List  of  Sublects  in  49  CFR  Part  594 

Imports,  Motor  vehicle  safety.  Motor 
vehicles. 

PART  594— SCHEDULE  OF  FEES 
AUTHORIZED  BY  48  U.S.C.  30141 

In  consideration  of  the  foregoing,  49 
CFR  part  594  is  amended  as  follows: 

1.  "The  authority  citation  for  part  594 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  30141,  30166; 
delegation  of  authority  at  49  CFR  1.50. 

2.  Section  594.6  is  amended  by 

A.  Revising  the  introductory  text  of  in 
para^ph  (a), 

B.  Revising  paragraph  (b), 

C.  Changing  the  year  "2000"  in 
paragraph  (d)  to  read  "2002," 

D.  Revising  paragraph  (h);  and 

E.  Revising  paragraph  (i). 

The  revised  text  reads  as  follows: 

S  594.6    Annual  fee  for  administration  of 
the  raQiatration  proQreni. 

(a)  Each  person  filing  an  application 
to  be  granted  the  status  of  a  Registered 


Importer  pursuant  to  part  592  of  this 
chapter  on  or  after  October  1, 2002, 
must  pay  an  annual  fee  of  $655,  as 
calculated  below,  based  upon  the  direct 
and  indirect  costs  attributable  to:  *   *  * 
*        *        *        *        * 

(b)  That  portion  of  the  initial  annual 
fee  attributable  to  the  processing  of  the 
application  for  applications  filed  on  and 
after  October  1,  2002,  is  $395.  The  sum 
of  $395,  representing  this  portion,  shall 
not  be  refundable  if  the  application  is 
denied  or  withdrawn. 

(h)  *  *  *  This  cost  is  $14.85  per  man- 
hour  for  the  period  beginning  October  1, 
2002. 

(i)  Based  upon  the  elements,  and 
indirect  costs  of  paragraphs  (f),  (g),  and 
(h)  of  this  section,  the  component  of  the 
initial  annual  fee  attributable  to 
administration  of  the  registration 
program,  covering  the  period  beginning 
October  1,  2002,  is  $260.  When  added 
to  the  costs  of  registration  of  $395,  as  set 
forth  in  paragraph  (b)  of  this  section,  the 
costs  per  applicant  to  be  recovered 
through  the  annual  fee  are  $655.  The 
annual  renewal  registration  fee  for  the 
period  beginning  October  1,  2002,  is 
$455. 

3.  Section  594.7  is  amended  by 
revising  paragraph  (e)  to  read  as  follows: 

f  594.7    Fee  for  filing  petHiona  for  a 
tfatarniination  wfietner  ■  vanicie  la  eligible 
for  Importation. 


(e)  For  petitions  filed  on  and  after 
October  1,  2002,  the  fee  payable  for 
seeking  a  determination  under 
paragraph  (a)(1)  of  this  section  is  $175. 
The  fee  payable  for  a  petition  seeking  a 
determination  under  paragraph  (a)(2)  of 
this  section  is  $800.  If  the  petitioner 
requests  an  inspection  of  a  vehicle,  the 
sum  of  $550  shall  be  added  to  such  fee. 
No  portion  of  this  fee  is  refundable  if 
the  petition  is  withdrawn  or  denied. 
*        •        *        •        • 

4.  Section  594.8  is  amended  by 
revising  the  fiirst  sentence  of  paragraph 
(c)  to  read  as  follows: 

f  594.8    Foe  for  importing  a  vattide 
pursuant  to  a  detarmination  by  tlia 
Adminietrator. 

***** 

(c)  If  a  determination  has  been  made 
on  or  after  October  1,  2002,  pursuant  to 
the  Administrator's  initiative,  the  fee  for 
each  vehicle  is  $125.  *  *  * 

5.  Section  594.9  is  amended  by 
reviving  paragraph  (c)  to  read  as 
follows: 

f  594.9    Fee  for  reimixinamant  of  bond 
procaasing  coata. 


(c)  The  bond  processing  fee  for  each 
vehicle  imported  on  and  after  October  1, 
2002,  for  which  a  certificate  of 
conformity  is  furnished,  is  $6.20. 

6.  Section  594.10  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

f  594.10    Faa  for  review  and  prooasaing  of 
conformity  cartHicata. 

*        •        *        *        • 

(d)  The  review  and  processing  fee  for 
each  certificate  of  conformity  submitted 
on  and  after  October  1 ,  2002  is  $18. 
However,  if  the  vehicle  covered  by  the 
certificate  has  been  entered 
electronically  with  the  U.S.  Customs 
Service  through  the  Automated  Broker 
Interface  and  the  registered  importer 
submitting  the  certificate  has  an  e-mail 
address,  the  fee  for  the  certificate  is  $6, 
provided  that  the  fee  is  paid  by  a  credit 
card  issued  to  the  registered  importer.  If 
NHTSA  finds  that  the  information  in  the 
entry  or  the  certificate  is  incorrect, 
requiring  further  processing,  the 
processing  fee  shall  be  $18.  However,  if 
the  importer  electronically  corrects  the 
incorrect  information,  the  processing  fee 
shall  be  $12  rather  than  $18. 

ksued  on:  September  19,  2002. 
Annette  M.  Sandberg, 

Deputy  Administrator. 

[PR  Doc.  02-24309  Filed  9-25-02;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Ocaanlc  aifd  Atmoapharle 
Admintotnrtlon 

50  CFR  Part  660 

[Dodcat  No.  020430101-2101-01; 
I.D.0e2802C] 

Fiahariaa  Off  Wast  Coaat  Stataa  and  in 
tha  Waatam  Pacific;  Waat  Coast 
Salmon  Fiahariaa;  Inaaaaon  Action  10 
•  Ad|ustmant  of  tha  Commarclal 
FIshsry  from  tha  U.S.-Canada  Bordar 
to  Capa  Falcon.  OR 

AGENCY:  National  Marine  Fisheries 
"Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACnON:  Adjustments;  request  for 
comments. 

SUMMARY:  NMFS  annoimces  that  the 
commercial  fishery  in  the  area  fi-om  the 
U.S.-Canada  Border  to  Cape  Falcon,  OR 
was  modified  to  reopen  on  August  9, 
2002,  and  close  at  midnight,  August  18, 
2002,  with  a  vessel  limit  of  400  chinook 
salmon  for  the  entire  10-day  open 
period.  In  addition,  the  gear  restriction 
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limiting  fishers  to  no  more  than  four 
spreads  per  line  between  Cape  Falcon. 
OR  and  Leadbetter  Point,  WA  was 
suspended  for  the  open  period.  All 
other  restrictions  and  regulations 
remain  in  effect  as  announced  for  2002 
ocean  salmon  fisheries.  The  Northwest 
Regional  Administrator,  NMFS 
(Regional  Administrator),  determined 
that  available  catch  and  effort  data 
indicated  that  these  management 
measures  should  be  implemented  to 
provide  fishers  greater  access  to  the 
chinook  and  coho  quotas.  This  action 
was  necessary  to  conform  to  the  2002 
management  goals. 

DATES:  Adjustments  in  the  area  from  the 
U.S.-Canada  Border  to  Cape  Falcon,  OR, 
effective  0001  hours  local  time  (l.t.), 
August  9,  2002,  through  2359  hours  l.t. 
August  18,  2002.  after  which  the  fishery 
will  remain  closed  imtil  opened  through 
an  additional  inseason  action,  which 
will  be  published  in  the  Federal 
Register  for  the  west  coast  salmon 
fisheries,  or  imtil  the  effective  date  of 
the  year  2003  management  measures. 
Comments  will  be  accepted  through 
October  11,  2002. 

ADDRESSES:  Comments  on  these  actions 
must  be  mailed  or  faxed  to  D.  Robert 
Lohn.  Regional  Administrator, 
Northwest  Region.  NMFS,  NOAA,  7600 
Sand  Point  Way  NE.,  Bldg.  1,  Seattle, 
WA  98115-0070,  facsimile  206-526- 
6376; or 

Rod  Mclnnis,  Acting  Regional 
Administrator,  Southwest  Region, 
NMFS,  NOAA,  501  W.  Ocean  Blvd., 
Suite  4200,  Long  Beach.  CA  90802- 
4132.  facsimile  562-980-^018. 

Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  the  Internet. 
Information  relevant  to  this  document  is 
available  for  public  review  during 
business  hours  at  the  Office  of  the 
Regional  Administrator,  Northwest 
Region,  NMFS. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  Wright,  206-526-6140. 
SUPPLEMENTARY  INFORMATION:  The 
Regional  Administrator  modified  the 
season  for  the  commercial  salmon 
fishery  in  the  area  from  the  U.S.-Canada 
Border  to  Cape  Falcon,  OR  to  reopen  on 
August  9,  2002,  and  close  at  midnight, 
August  18,  2002,  with  a  vessel  limit  of 
400  chinook  salmon  for  the  entire  10- 
day  open  period.  In  addition,  the  gear 
restriction  limiting  fishers  to  no  more 
than  four  spreads  per  line  between  Cape 
Falcon.  OR  and  Leadbetter  Point,  WA 
was  suspended  for  the  open  period. 
Information  provided  on  August  8 
regarding  the  available  catch  and  effort 
data  indicated  that  these  management 
measures  should  be  implemented  to 
allow  fishers  to  fuUy  access  the  chinook 


and  coho  quotas.  Modification  of  fishing 
seasons  and  gear  restriction  are 
authorized  by  regulations  at  50  CFR 
660.409(b)(l)(i)  and  50  CFR 
660.409(h)(l)(iv),  respectively. 

In  the  2002  annual  management 
measures  for  ocean  salmon  fisheries  (67 
FR  30616,  May  7,  2002),  NMFS 
annoimced  that  the  commercial  fishery 
for  all  salmon  except  coho  in  the  area 
from  the  U.S.-Canada  Border  to  Cape 
Falcon,  OR  would  open  July  1,  2002, 
and  run  through  the  earlier  of 
September  8,  2002.  or  a  32,500-chinook 
quota,  except  for  a  selective  fishery  for 
marked  coho  in  the  sub-area  from 
Leadbetter  Point,  WA  to  Cape  Falcon, 
OR  scheduled  at  the  end  of  the  season 
with  a  5000-marked  coho  quota. 

The  fishery  in  the  area  from  the  U.S.- 
Canada Border  to  Cape  Fdcon,  OR  has 
been  modified  three  times  so  far  this 
year  by  inseason  action.  The  first 
inseason  action  opened  the  fishery  as 
schedided  on  July  1,  2002,  but  modified 
it  to  close  at  midnight,  July  8,  2002, 
with  the  provision  that  no  vessel  may 
possess,  land,  or  deliver  more  than  250 
chinook  for  the  entire  8-day  open 
period  (67  FR  47334,  July  18,  2002).  The 
second  inseason  action  reopened  the 
area  on  JiUy  12,  2002,  and  closed  it  at 
midnight,  July  22,  2002,  with  the 
provision  that  no  vessel  may  possess, 
land,  or  deliver  more  than  400  chinook 
for  the  entire  11-day  open  period  (67  FR 
49875,  August  1,  2002).  The  third 
inseason  action  reopened  the  area  on 
July  26,  2002,  and  closed  it  at  midnight, 
August  5,  2002,  with  the  provision  that 
no  vessel  may  possess,  land,  or  deliver 
more  than  500  chinook  salmon  for  the 
entire  11-day  open  period  (67  FR 
52889,  August  14,  2002).  These 
modifications  to  the  fishing  season  were 
adopted  to  avoid  closing  the  fishery 
early  due  to  reaching  the  chinook  quota, 
thus  precluding  the  opportimity  to  catch 
avciilable  marked  hatchery  coho  salmon 
later  in  the  season. 

On  August  8,  2002,  the  Regional 
Administrator  consulted  with 
representatives  of  the  Pacific  Fishery 
Management  Council,  Washington 
Department  of  Fish  and  Wildlife,  and 
Oregon  Department  of  Fish  and  Wildlife 
(ODFW)  by  conference  call.  Information 
related  to  catch  to  date,  the  chinook 
catch  rate,  and  effort  data  indicated  that 
it  was  likely  that  the  chinook  quota 
would  be  reached  prematvirely  unless 
adequately  controlled,  potentially 
foreclosing  opportimity  of  fishers  to 
conduct  the  selective  fishery  for  marked 
coho  later  in  the  season.  As  a  residt,  the 
states  of  Washington  and  Oregon 
recommended,  and  the  Regional 
Administrator  concurred,  that  the 
commercial  fishery  in  the  area  from  the 


U.S.-Canada  Border  to  Cape  FalcoUi  OR 
would  reopen  on  August  9,  2002,  and 
close  at  midnight,  August  18,  2002,  with 
the  provision  that  no  vessel  may 
possess,  land,  or  deliver  more  than  400 
chinook  for  the  entire  10-day  open 
period.  In  addition,  the  gear  restriction 
limiting  fishers  to  no  more  than  four 
spreads  per  line  between  Cape  Falcon, 
OR  and  Leadbetter  Point,  WA  was 
suspended  for  the  open  period,  because 
this  was  no  longer  needed  to  restrict  the 
catch  of  coho.  All  other  restrictions  that 
apply  to  this  fishery  remain  in  effect  as 
announced  in  the  2002  annual 
management  measures.  The  State  of 
Oregon  continued  the  landing 
restriction  for  this  fishery  in  their 
regulations  requiring  that  fishers  fishing 
north  of  Cape  Falcon,  OR  and  intending 
to  land  salmon  south  of  Cape  Falcon, 
OR  notify  the  ODFW  before  they  leave 
the  area  at  the  telephone  nimiber:  (541) 
867-0300,  Ext.  252.  to  addition,  the 
parties  eigreed  to  reevaluate  the  fishery 
on  August  21,  2002,  and  assess  the 
possibility  of  further  openings. 

The  Regional  Administrator 
determined  that  the  best  available 
information  indicated  that  the  catch  and 
effort  data,  and  projections,  supported 
the  above  inseason  action  recommended 
by  the  states.  The  states  manage  the 
fisheries  in  state  waters  adjacent  to  the 
areas  of  the  U.S.  exclusive  economic 
zone  in  accordance  with  this  Federal 
action.  As  provided  by  the  inseason 
notice  procedures  of  50  CFR  660.411, 
actual  notice  to  fishers  of  the  above 
described  action  was  given  prior  to  the 
effective  date  by  telephone  hotline 
number  206-526-6667  and  800-662- 
9825,  and  by  U.S.  Coast  Guard  Notice  to 
Mariners  broadcasts  on  Channel  16 
VHF-FM  and  2182  kHz. 

This  action  does  not  apply  to  other 
fisheries  that  may  be  operating  in  other 
areas. 

Classification 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (AA),  finds  that  good 
cause  exists  for  this  notification  to  be 
issued  without  affording  prior  notice 
and  opportunity  for  public  comment 
under  5  U.S.C.  553{b)(B),  or  delaying  the 
effectiveness  of  this  rule  for  30  days 
imder  5  U.S.C.  553(d)(3),  because  prior 
notice  and  opportunity  for  public 
comment  and  delay  in  effectiveness  of 
this  rule  is  impracticable  and  contrary 
to  the  public  interest.  As  previously 
noted,  actual  notice  of  this  action  was 
provided  to  fishers  through  telephone 
hotline  and  radio  notification.  This 
action  complies  with  the  requirements 
of  the  aimual  management  measures  for 
ocean  salmon  fisheries  (67  FR  30616. 
May  7,  2002)  and  the  West  Coast 
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Salmon  Plan.  Prior  notice  and 
opportunity  for  public  comment  is 
impracticable  because  NMFS  and  the 
state  agencies  have  msufficient  time  to 
provide  for  prior  notice  and  the 
opportunity  for  public  conunent 
between  the  time  the  fishery  catch  and 
effort  data  are  collected  to  determine  the 
status  of  the  fisheries  and  the  time  the 
limits  to  which  the  fishery  must  be 
adjusted  to  control  harvest  rates  m  the 
fishery  must  be  in  place.  Moreover,  such 
prior  notice  and  the  opportimity  for 
public  comment  is  contrary  to  the 
public  interest  because  it  does  not  allow 
commercial  fishermen  appropriately 
controlled  access  to  the  available  fish  at 
the  time  they  are  available. 

The  AA  finds  good  cause  to  waive  the 
30-day  delay  in  effectiveness  required 
under  5  U.S.C.  553(d)(3).  A  delay  m 
effectiveness  of  this  action  would  not 
allow  commercial  fishermen 
appropriately  controlled  access  to  the 
available  fish  at  the  time  they  are 
available. 

This  action  is  authorized  by  50  CFR 
660.409  and  660.411  and  is  exempt  from 
review  under  Executive  Order  12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  September  19,  2002 
Viigiiiia  M.  Fay, 

Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Senrice. 
[FR  Doc.  02-24371  Filed  9-25-02;  8:45  am] 
BHJJNG  CODE  3610-32-8 


DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmoapharic 
Admbiiatration 

50  CFR  Part  660 

[Docket  No.  02092021  fr-2218-01 ;  091902C] 

Rm  0648-AO47 

Flaharlaa  Off  Waat  Coaat  Stataa  and  in 
the  Waatam  Pacific;  Coaatal  Palagic 
Spaclaa  Fiahariaa;  Reallocation  of 
Pacific  Sardine 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Emergency  nUe,  Reallocation  of 

Pacific  sardine. 

summary:  NMFS  announces  the 
reallocation  of  the  remaining  Pacific 
sardine  harvest  guideline  in  the  U.S. 
exclusive  economic  zone  off  the  Pacific 
coast.  The  Coastal  Pelagics  Species 
Fishery  Management  Plan  (I^^) 
requires  that  NMFS  conduct  a  review  of 
the  fishery  9  months  after  the  beginning 
of  the  fishing  season  on  January  1,  and 


reallocate  any  unharvested  portion  of 
the  harvest  guideline,  with  50  percent 
allocated  north  and  south  of  Pt.  Piedras 
Blancas,  California.  The  allocation  north 
of  Pt.  Piedras  Blancas  was  reached  on 
September  14,  2002,  and  the  fishery  was 
closed  imtil  the  scheduled  time  for 
reallocation  on  October  1,  2002,  This 
action  reallocates  the  remainder  of  the 
harvest  guidelme  earlier  than  the  date 
specified  in  the  FMP  m  order  to 
minimize  the  negative  economic  effects 
on  fishing  and  processing,  primarily  m 
the  Pacific  norUiwest,  that  would  result 
from  delaying  the  reallocation. 
DATES:  Effective  September  20,  2002  to 
December  31,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  J.  Morgan,  Southwest  Region, 
NMFS,  562-980-4036. 
SUPPt^MENTARY  INFORMATION:  On 
December  27,  2001,  NMFS  published  a 
notification  of  a  harvest  guideline  of 
118,442  mt  for  Pacific  sardine  in  the 
Federal  Remoter  (66  FR  66811)  for  the 
fishing  season  January  1,  2002,  through 
December  31,  2002.  The  harvest 
guideline  was  allocated  as  specified  in 
the  FMP,  that  is.  one-third  (39,481  mt) 
for  Subarea  A,  which  is  north  of  35°  40" 
N.  lat.  (Pt.  Piedras  Blancas,  California) 
to  the  Canadian  border:  and  two-thirds 
(78.961  mt)for  Subarea  B,  which  is 
south  of  35°  40'  N.  lat.  to  the  Mexican 
border. 

Section  5.2.2  of  the  FMP  requires  that 
the  NMFS,  Southwest  Regional 
Administrator,  (1)  conduct  a  review  of 
the  fishery  9  months  after  the  begiiming 
of  the  fishing  season,  and  (2)  reallocate 
the  total  unharvested  portion  of  the 
harvest  guideline,  if  any,  equally 
between  Subarea  A  and  Subarea  B. 
However,  this  year,  the  allocation  to 
Subarea  A  was  harvested  by  September 
14,  2002,  and  the  fishery  was  closed  (67 
FR  58733). 

At  its  September  2002  meeting,  the 
Pacific  Fishery  Management  Council 
(Council)  received  a  report  on  the  status 
of  the  sardine  fishery  and  heard  public 
comments  regarding  the  effects  of 
closing  the  fishery  in  Subarea  A  and 
waiting  for  reallocation  to  occur  on 
October  1,  2002.  The  fishing  industry  in 
the  Pacific  northwest  has  the  capacity 
and  the  markets  to  continue  fishing 
operations.  Weather  conditions  tend  to 
deteriorate  in  the  Pacific  northwest  this 
time  of  year  and  fishery  virtually  ends 
aroimd  October  1,  2002;  therefore, 
delaying  reallocation  will  have  a 
negative  economic  impact  on  the 
industry  at  a  time  when  there  is 
adequate  resource  available  for  all  users. 
Based  on  this  information,  the  Coimcil 
determined,  by  majority  vote,  that  an 
emergency  existed  and  recommended  to 


NMFS  that  emergency  action  be  taken  to 
reallocate  the  available  resource  before 
the  date  specified  in  the  FMP. 

The  harvest  guideline  is  not  likely  to 
be  reached  by  the  end  of  the  fishing 
season  on  December  31, 2002;  however, 
allocating  the  unharvested  portion 
earlier  than  the  scheduled  date  so  that 
existing  markets  can  be  satisfied  will 
increase  the  likelihood  of  achieving 
optimum  yield.  As  long  as  the  harvest 
guideline  is  not  exceeded,  there  will  be 
no  impact  on  the  status  of  the  resoiut:e. 

A  total  of  39,481  mt  has  been  landed 
in  Subarea  A.  A  total  of  31,671  mt  has 
been  landed  m  Subarea  B.  Based  on  this 
data,  47,290  mt  remains  of  the  118,442- 
mt  harvest  guideline.  Therefore,  23,645 
mt  is  allocated  north  of  Pt.  Piedras 
Blancas  (Subarea  A)  and  23,645  is 
allocated  south  of  Pt.  Piedras  Blancas 
(Subarea  B). 

Classification 

The  Assistant  Administrator  for 
Fisheries,  NMFS,  finds  that  early 
reallocation  of  Pacific  sardine  available 
for  harvest  avoids  an  uimecessary 
economic  hardship  and  therefore 
constitutes  good  cause  to  waive  the 
requirement  to  provide  prior  notice  and 
the  opportunity  for  public  comment, 
pursuant  to  authority  set  forth  at  5 
U.S.C.  553(b)(B).  Keeping  the  fishery 
operating  would  likely  increase 
landings  of  between  5.000  and  10.000 
mt  the  rest  of  the  year  in  Oregon  and 
Washington.  At  an  ex-vessel  price  of 
$100/mt  this  would  generate  between 
$500,000  and  Si  million  in  revenues  for 
fishermen.  There  is  about  a  50  percent 
recovery  rate  for  processed  product 
(most  of  which  is  packed  as  bait),  and, 
at  a  sales  price  of  $400/mt).  the 
revenues  to  processors  would  be 
between  $1  million  and  $2  million. 
While  firm  emplojmient  figures  are  not 
available,  it  is  estimated  that  as  many  as 
500  or  more  employees  work  on  sardine 
processing  lines.  They  would  continue 
working  for  two  weeks  or  more  if  the 
weather  holds  up  to  support  fishing.  At 
$7/hour  (the  estimated  prevailmg  wage 
rate  in  these  commimities),  or  $60  per 
week,  this  would  provide  income  of 
between  $30,000  and  $60,000  in  direct 
payments  to  labor  for  the  one  or  two- 
week  period.  Such  communities 
generally  have  income  multipliers  in  the 
area  of  2.5  to  3.0;  therefore,  the  direct 
income  to  fishermen  and  to  processing 
line  employees  would  translate  to 
several  million  in  overall  income 
impacts  for  the  local  communities. 

Because  this  is  a  substantive  rule  that 
relives  a  restriction,  the  30  day  delayed 
effectiveness  provision  of  the 
Administrative  Procedure  Act  does  not 
apply. 
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This  emergency  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  Executive  Order  12866. 

This  emergency  rule  is  exempt  from 
the  analysis  required  by  the  Regulatory 
Flexibility  Act  because  the  rule  is  not 
subject  to  the  notice  and  comment 
provisions  of  the  Administrative 
Procedure  Act  5  U.S.C.  553. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  September  20,  2002. 
WUliam  T.  Hogarth, 
Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
[FR  Doc.  02-24389  Filed  9-20-02;  4:08  pro] 
8ILUN6  CODE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Dodwt  No.  01 1218304-1304-01 ;  I.D. 
091902D]  I 

Fisheries  of  the  Exciush^  Economic 
Zone  Off  Alasica;  Trawt  Gear  in  the 
Chum  Salmon  Savings  Area  of  the 
Bering  Sea  and  Aleutian  Islands 
Management  Area 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Closure. 

summary:  NMFS  is  prohibiting  fishing 
with  trawl  gear  in  the  Chum  Salmon 
Savings  Area  of  the  Bering  Sea  and 
Aleutian  Islands  management  area 
(BSAI).  This  action  is  necessary  to 
prevent  exceeding  the  2002  limit  of  non- 
chinook  salmon  caught  by  vessels  using 
trawl  gear  in  the  Catcher  Vessel 
Operation  Area  (CVOA). 
DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.),  September  21,  2002,  imtil 
1200  hrs,  A.l.t.,  October  14,  2002. 
FOR  FURTHER  INFORMATK>N  CONTACT: 
Mary  Funmess,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
BSAI  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  the  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(FMP)  prepared  by  the  North  Pacific 
Fishery  Management  Coimcil  imder 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act.  Regulations  governing  fishing  by 
U.S.  vessels  in  accordance  with  the  FMP 
appear  at  subpart  H  of  50  CFR  part  600 
and  50  CFR  part  679. 


The  2002  limit  of  non-chinook  salmon 
caught  by  vessels  using  trawl  gear  for 
the  CVOA,  is  42,000  animals, 
§  679.21(e)(7)(vii).  The  CVOA  is  defined 
as  that  part  of  the  BSAI  that  is  south  of 
Sa^OC  N.  lat.  and  between  163°30'  W. 
long,  and  167<'30'  W.  long.  (Figure  2  to 
50  CFR  part  679). 

In  accordance  with  §679.21(e)(7)(vii). 
the  Administrator,  Alaska  Region, 
NMFS  (Regional  Administrator),  has 
determined  that  the  2002  limit  of  non- 
chinook  salmon  caught  by  vessels  using 
trawl  gear  in  the  CVOA  has  been 
reached.  Consequently,  the  Regional 
Administrator  is  prohibiting  fishing 
with  trawl  gear  in  the  Chum  Salmon 
Savings  Area  defined  at  Figure  9  to  50 
CFR  part  679. 

Maximum  retainable  bycatch  amounts 
may  be  foimd  in  the  regulations  at 
§  679.20(e)  and  (f). 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
bom  the  fishery.  The  Assistant 
Administrator  for  Fisheries,  NOAA,' 
finds  good  cause  to  waive  the 
requirement  to  provide  prior  notice  and 
opportimity  for  public  comment 
pursuant  to  the  authority  set  forth  at  5 
U.S.C.  553(b)(B)  as  such  requirement  is 
contrary  to  the  public  interest.  This 
requirement  is  contrary  to  the  public 
interest  as  it  woxild  delay  the  closure  of 
the  fishery,  lead  to  exceeding  the  2002 
limit  of  non-chinook  salmon  caught  by 
vessels  using  trawl  gear  in  the  CVOA, 
and  therefore  reduce  the  public's  ability 
to  use  the  fishery  resource. 

The  Assistant  Administrator  for 
Fisheries,  NOAA  also  finds  good  cause 
to  waive  the  30-day  delay  in  the 
effective  date  of  this  action  imder  5 
U.S.C.  553(d)(3).  This  finding  is  based 
upon  the  reasons  provided  above  for 
waiver  of  prior  notice  and  opportimity 
for  public  comment. 

This  action  is  required  by  section 
679.20  and  is  exempt  from  review  imder 
Executive  Order  12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  September  20,  2002. 
Virginia  M.  Fay, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  02-24369  Filed  9-20-02;  4:24  pm] 

BIUJNG  C006  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration  i 

50CFRPart679 

[Docket  No.  01 1218304-1304-01;  LD. 
091902E] 

nsheries  of  ttw  Exclushre  Economic 
Zone  Off  Alasica;  Thomyhoad  Rockflsh 
in  the  Western  Regulatory  Area  of  the 
Gulf  of  Alasica 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Closure. 

SUMMARY:  NMFS  is  prohibiting  retention 
of  thomyhead  rockfish  in  the  Western 
Regulatory  Area  of  the  Gulf  of  Alaska 
(GOA).  NMFS  is  requiring  that  catch  of 
thomyhead  rockfish  in  this  area  be 
treated  in  the  same  manner  as 
prohibited  species  and  discarded  at  sea 
with  a  T"iniTniim  of  injiuy.  This  action 
is  necessary  because  the  2002  total 
allowable  catch  (TAC)  specified  for 
thomyhead  rockfish  in  this  area  has 
been  achieved. 

DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.),  September  21.  2002.  until 
2400  hrs,  A.l.t.,  December  31.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Funmess,  907-586-7228,  or 
mary.furuness@noaa.gov. 

SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
GOA  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  the  Groimdfish  Fishery  of  the 
Gulf  of  Alaska  (FMP)  prepared  by  the 
North  Pacific  Fishery  Management 
Council  under  authority  of  Sie 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act. 
Regulations  governing  fishing  by  U.S. 
vessels  in  accordance  with  the  FMP 
appear  at  subpart  H  of  50  CFR  part  600 
and  CFR  part  679. 

The  2002  TAC  allocation  of 
thomyhead  rockfish  for  the  Western 
Regulatory  Area  was  established  as  360 
metric  tons  by  an  emergency  rule 
implementing  2002  harvest 
specifications  and  associated 
management  measures  for  the 
groundfish  fisheries  off  Alaska  (67  FR 
956,  January  8,  2002  and  67  FR  34860, 
May  6,  2002). 

In  accordance  with  §  679.20(d)(2),  the 
Administrator,  Alaska  Region,  NMFS, 
has  determined  that  the  2002  TAC 
specified  for  thomyhead  rockfish  in  the 
Westem  Regulatory  Area  of  the  GOA 
has  been  achieved.  Therefore,  NMFS  is 
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requiring  that  further  catches  of 
thomyhead  rockfish  in  the  Westem 
Regulatory  Area  of  the  GOA  be  treated 
as  prohibited  species  in  accordance 
with  §  679.21(b). 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  The  Assistant 
Administrator  for  Fisheries,  NtDAA, 
finds  good  cause  to  waive  the 
requirement  to  provide  prior  notice  and 
opportunity  for  public  comment 


pursuant  to  the  authority  set  forth  at  5 
U.S.C.  553(b)(B)  as  such  requirement  is 
contrary  to  the  public  interest.  This 
requirement  is  contrary  to  the  public 
interest  as  it  would  delay  the  closure  of 
the  fishery,  lead  to  overharvesting  the 
TAC,  and  therefore  reduce  the  public's 
ability  to  use  and  enjoy  the  fishery 
resource. 

The  Assistant  Administrator  for 
fisheries,  NOAA  also  finds  good  cause 
to  waive  the  30-day  delay  in  the 
effective  date  of  this  action  under  5 
U.S.C.  553(d)(3).  This  finding  is  based 


upon  the  reasons  provided  above  for 
waiver  of  prior  notice  and  opportunity 
for  public  comment. 

This  action  is  required  by  section 
679.20  and  is  exempt  from  review  under 
Executive  Order  12866. 

Autibority:  16  U.S.C.  1801  et  seq. 

Dated:  September  20.  2002. 
Virginia  M.  Fay, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  02-24368  Filed  9-20-02;  4:24  pm] 
BILUNG  CODE  3510-22-8 
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rule  making  prior  to  the  adoption  of  the  final 
rules. 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Part  740 

Accuracy  of  Advertising  and  Notice  of 
Insured  Status 

agency:  National  Credit  Union 
Administration  (NCUA). 
ACTION:  Notice  of  proposed  rulemaking 
and  request  for  comments. 

SUMIMARY:  The  NCUA  Board  proposes 
revising  its  rule  governing  advertising 
and  the  requirements  for  use  of  the 
official  sign  and  official  advertising 
statement  regarding  insured  status.  The 
purpose  of  the  revision  is  to  modernize 
the  rule  to  address  the  growing  use  of 
the  Intempt  for  member  transactions, 
the  use  of  trade  names,  and  clarify  and 
streamline  the  existing  rule  for  ease  of 
reference. 

DATES:  Comments  must  be  received  on 
or  before  November  25,  2002. 
ADDRESSES:  Direct  comments  to  Becky 
Baker,  Secretary  of  the  Board.  Mail  or 
hand-deliver  comments  to:  National 
Credit  Union  Administration,  1775 
Duke  Street,  Alexandria,  Virginia 
22314-3428.  You  may  fax  comments  to 
(703)  51&-6319.  E-mail  comments  to 
regcomments@ncua.gov.  Please  send 
comments  by  one  method  only. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dianne  M.  Salva,  Staff  Attorney, 
Division  of  Operations,  Office  of 
General  Counsel,  at  the  above  address  or 
telephone  (703)  518-6540. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  NCUA  Board  (Board)  is  proposing 
to  revise  its  regulation  concerning  an 
insured  credit  union's  (CU's)  advertising 
practices  and  use  of  the  official  sign  and 
official  advertising  statement  to  notify 
members  of  the  CU's  insured  status.  "The 
NCUA  policy  to  review  regulations 
periodically  to  "update,  clarify  and 
simplify  existing  regulations  and 
eliminate  redimdant  and  unnecessary 
provisions"  prompted  this  revision. 


Interpretive  Ruling  and  Policy 
Statement  (IRPS)  87-2,  Developing  and 
Reviewing  Government  Regulations. 

Trade  Names 

NCUA's  Office  of  General  Counsel 
(OGC)  has  issued  several  opinions 
interpreting  Part  740  to  permit  CUs  to 
use  trade  names  in  advertising.  Several 
CUs  have  written  to  the  OGC  concerning 
the  use  of  trade  names  in  advertising. 
Some  CUs  prefer  to  use  a  trade  name  or 
signage  with  a  name  other  than  the- 
official  charter  name.  In  one  case,  an 
OGC  opinion  approved  the  use  of  a 
trade  name  that  is  an  abbreviation  of  the 
official  charter  name.  To  foster  member 
recognition,  another  OGC  opinion 
approved  the  use  of  a  second  name, 
other  than  the  official  charter  name,  to 
reflect  the  trade  name  of  a  sponsor.  In 
yet  another  case,  an  OGC  opinion 
permitted  the  use  of  a  trade  name  that 
did  not  include  the  words,  "federal 
credit  union."  Since  OGC  has  received 
multiple  questions  from  CUs  on  this 
issue,  the  Board  has  determined  that  it 
could  make  the  rule  more  informative 
by  incorporating  the  OGC's 
interpretations  into  the  regulatory  text. 
Similarly,  NCUA  has  issued  guidance  to 
CUs  QD  the  use  of  more  than  one  name. 
NCUA  Letter  to  Credit  Unions  No.  99- 
CU-17  (October  1999). 

While  the  use  of  more  than  one  name 
or  a  trade  name  in  advertisements  is 
acceptable,  a  CU  must  use  its  official 
charter  name  in  all  official  or  legal 
documents  and  in  communications  with 
NCUA.  Of  utmost  concern  to  NCUA  is 
that  the  use  of  a  trade  name  does  not 
confuse  members  about  the  level  of 
share  insurance  applicable  to  their 
accoimts.  For  that  reason,  a  CU  using  a 
trade  name  or  a  second  name  must  use 
its  official  charter  name  on  consumer 
disclosures, -contracts,  titles,  liens, 
stocks  or  other  docimients  that  set  out 
legal  responsibilities  or  obligations.  It 
must  also  ensure  that  its  staff  advises 
new  members  that  accounts  opened  or 
deposits  made  in  branches  or  facilities 
with  different  names  are  not  separately 
insured.  A  CU  must  also  ensure  that  it 
does  not  violate  the  rights  of  another 
party  in  a  trade  name.  For  ease  of 
reference,  the  proposal  revises  §  740.2  to 
clarify  that  it  does  not  prohibit  the  use 
of  trade  or  second  names,  but  that  CUs 
must  use  the  official  charter  name  in 
legal  docimients. 


Internet 

Currently,  over  40  percent  of  all 
federally  insured  credit  imions  have  a 
web  site  and  almost  half  offer  members 
the  ability  to  perform  transactions. 
Since  increasing  nimibers  of  CUs  are 
using  the  Internet  to  advertise  their 
services  and  conduct  transactions  with 
members,  the  Board  is  concerned  that 
members  receive  adequate  notice  about 
the  availability  of  federal  share 
insurance  when  they  use  the  Internet  to 
engage  in  transactions.  Part  740  requires 
CUs  to  display  the  official  sign  at  each 
station  or  window  where  insured 
account  funds  or  deposits  are  usually 
received.  12  CFR  740.3.  It  also  requires 
CUs  to  include  the  official  advertising 
statement  in  advertisements.  The 
proposal  revises  this  provision  to 
addiress  the  use  of  the  official 
advertising  sign  and  official  advertising 
statement  on  the  Internet  more  clearly. 

NCUA  is  aware  that  CUs  use  the 
Internet  to  offer  services  to  current 
members  and  to  invite  new  members  to 
join.  This  does  not  differ  from 
advertising  on  television,  radio  or 
newspapers.  To  the  extent  Part  740 
requires  a  CU  to  include  the  official 
advertising  statement  in  advertisements 
in  other  media,  the  NCUA  Board 
believes  it  should  also  require  it  for 
advertisements  on  the  Internet.  The 
proposal  would  require  CUs  to  display 
the  official  advertising  statement  on 
their  main  or  home  page  at  minimum. 
Further,  many  CUs  have  links  from  their 
main  or  home  page  to  subsidiary  pages 
where  a  member  may  conduct 
transactions,  such  as  deposits  or  fund 
transfers,  and  where  nonmembers  may 
apply  for  membership.  These  pages  are 
analogous  to  a  teller  window  or  station 
at  a  CU  office.  The  proposal  would  also 
require  the  CU  to  display  the  official 
sign  on  all  subsidiary  pages  where  a 
member  may  transfer  or  deposit  funds 
or  open  an  account. 

The  Board  notes  that  most  CUs 
operating  Internet  sites  already  display 
the  official  sign  and  advertising 
statement  in  this  manner  and  is  pleased 
that  the  proposal  will  not  add  a 
significant  regulatory  burden. 

Since  advertising  on  the  Internet  is  so 
closely  analogous  to  advertising  in  other 
media,  the  Board  believes  the 
requirement  in  §  740.2  for  accuracy  in 
advertising  should  also  apply  to 
electronic  advertisements.  The  proposal. 
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therefore,  amends  §  740.2  to  include 
electronic  media. 

Other  proposed  changes  to  the 
regulation  are  minor  and  editorial.  For 
example,  the  proposal  retitles  the  rule  to 
reflect  the  content  more  clearly.  It  also 
reorganizes  §  740.2  into  two  sections  for 
clarity  and  ease  of  reference.  In  the 
proposal,  §  740.2  covers  accuracy  in 
advertising  and  the  new  §  740.3  covers 
advertising  of  excess  insurance.  Finally, 
without  changing  the  meaning,  the 
proposal  clarifies  and  simplifies  the 
language  of  the  rule  and  headings  by 
reducing  excess  verbiage  and  rewording 
it  in  a  plain  English  style. 

Regulatory  Procedures 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
requires  NCUA  to  prepare  an  analysis  to 
describe  any  significant  economic 
impact  a  proposed  rule  may  have  on  a 
substantial  number  of  smaU  entities 
(primarily  those  tinder  one  million 
dollars  in  assets).  This  proposed  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  niunber  of  small 
credit  unions,  and  therefore,  no 
regulatory  flexibility  analysis  is 
required. 

Paperwork  Reduction  Act 

NCUA  has  determined  that  the 
proposed  rule  does  not  increase 
paperwork  requirements  under  the 
Paperwork  Reduction  Act  of  1995  and 
regulations  of  the  Office  of  Management 
and  Budget. 

Executive  Order  13132 

Executive  Order  13132  encourages 
independent  regulatory  agencies  to 
consider  the  impact  of  their  regulatory 
actions  on  state  and  local  interests.  In 
adherence  to  fundamental  federalism 
principles,  NCUA,  an  independent 
regulatory  agency  as  defined  in  44 
U.S.C.  3502(5),  voluntarily  complies 
with  the  executive  order.  This  proposed 
rule,  if  adopted,  will  apply  to  both 
federal  and  state  credit  unions.  It  does 
not,  however,  significantly  change  the 
current  regulatory  framework.  It  will  not 
have  a  substantitd  direct  effect  on  states, 
on  the  relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  NCUA  has 
determined  that  the  proposed  rule  does 
not  constitute  a  policy  that  has 
federalism  implications  for  purposes  of 
the  executive  order. 


The  Treasury  and  General  Government 
Appropriations  Act,  1999 — Assessment 
of  Federal  Regulations  and  Policies  on 
Families 

NCUA  has  determined  that  this 
proposed  rule  will  not  affect  femily 
well-being  within  the  meaning  of 
section  654  of  the  Treasury  and  General 
Government  Appropriations  Act,  1999, 
Pub.  L.  105-277, 112  Stat.  2681  (1998). 

Agency  Regulatory  Goal 

NCUA's  goal  is  to  promulgate  clear 
and  imderstandable  regulations  that 
impose  minimal  regtilatory  burden.  We 
request  your  comments  on  whether  the 
proposed  rule  is  understandable  and 
minimally  intrusive  if  implemented  as 
proposed. 

List  of  Subjects  in  12  CFR  Part  740 

Advertisements,  Credit  imions. 

By  the  National  Credit  Union 
Administration  Board  on  September  19, 
2002. 

Becky  Baker, 
Secretary  of  the  Board. 

For  the  reasons  set  forth  in  the 
preamble,  NCUA  proposes  to  revise  12 
CFR  part  740  as  follows: 

PART  740— ACCURACY  OF 
ADVERTISING  AND  NOTICE  OF 
INSURED  STATUS 

740.0  Scope. 

740.1  Definitions. 

740.2  Accuracy  of  advertising. 

740.3  Advertising  of  excess  insurance. 

740.4  Requirements  for  the  official  sign. 

740.5  Requirements  for  the  official 
advertising  statement. 

AudMtrity:  12  U.SjC.  1766, 12  U.S.C.  1781, 
12  U.S.C.  1789. 

f740i>    Scope. 

This  part  applies  to  all  federally 
insured  credit  unions.  It  prescribes  the 
requirements  for  the  official  sign 
insured  credit  unions  must  display  and 
the  requirements  with  regard  to  the 
official  advertising  statement  insured 
credit  unions  must  include  in  their 
advertisements.  It  requires  that  all  other 
kinds  of  advertisements  be  accurate.  It 
also  establishes  requirements  for 
advertisements  of  excess  insurance. 

§740.1    Definitions. 

(a)  Account  or  accounts  as  used  in 
this  part  means  share,  share  certfficate 
or  share  draft  accounts  (or  their 
equivalent  under  state  law,  as 
determined  by  the  Board  in  the  case  of 
insured  st^te  credit  unions)  of  a  member 


(which  includes  other  credit  unions, 
public  units,  and  nonmembers  where 
permitted  under  the  Act)  in  a  credit 
union  of  a  type  approved  by  the  Board 
which  evidences  money  or  its 
equivalent  received  or  held  by  a  credit 
union  in  the  usual  course  of  business 
and  for  which  it  has  given  or  is 
obligated  to  give  credit  to  the  account  of 
the  member. 

(b)  Insured  credit  union  as  used  in 
this  part  means  a  credit  union  insured 
by  the  National  Credit  Union 
Administration  (NCUA). 

f  740.2    Accuracy  of  advertising. 

No  insured  credit  union  may  use  any 
advertising  (which  includes  print, 
electronic,  or  broadcast  media,  displays 
and  signs,  stationery,  and  other 
promotional  material)  or  make  any 
representation  which  is  inaccurate  or 
deceptive  in  any  particular,  or  which  in 
any  way  misrepresents  its  services, 
contracts,  or  financial  condition,  or 
which  violates  the  requirements  of 
§  707.8  of  this  subchapter,  if  applicable. 
This  provision  does  not  prohibit  an 
insured  credit  union  from  using  a  trade 
name  or  a  name  other  than  its  official 
charter  name  in  advertising  or  signage, 
so  long  as  it  uses  its  official  charter 
name  in  communications  with  NCUA 
and  for  certificates  of  deposit,  signature 
cards,  loan  agreements,  account 
statements,  checks,  drafts  and  other 
legal  documents. 

1 740.3    Advertising  of  excess  insurance. 

Any  advertising  that  mentions  share 
or  savings  account  insurance  provided 
by  a  party  other  than  the  NCUA  must 
clearly  explain  the  type  and  amount  of 
such  insurance  and  the  identity  of  the 
carrier  and  must  avoid  any  statement  or 
implication  that  the  carrier  is  affiliated 
with  the  NCUA  or  the  federal 
government. 

f  740.4    Rsquirements  for  the  ofncial  sign. 

(a)  Each  insured  credit  union  must 
continuously  display  the  official  sign 
described  in  paragraph  (b)  of  this 
section  at  each  station  or  window  where 
insured  account  funds  or  deposits  are 
normally  received  in  its  principal  place 
of  business  and  in  all  its  branches,  and 
on  its  Internet  page,  if  any,  where  it 
accepts  deposits  or  open  accounts,  30 
days  after  its  first  day  of  operation  as  an 
insured  credit  union. 

(b)  The  official  sign  shall  be  as 
depicted  below,  having  a  blue 
background  with  white  lettering: 

BUJJNO  COOe  4910-1S-P 
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Your  savings  federally  insured  to  $100,000 


National  Credit  Union  Administration,  a  U.S.  Government  Agency 


BILUNG  CODE  4910-1»-C 

(1)  NCUA  will  automatically  supply 
all  insured  credit  unions  an  initial 
supply  of  official  signs  at  no  cost  for 
compliance  with  paragraph  (a)  of  this 
sectio^.  If  the  initial  supply  is  not 
adequate,  the  insured  credit  unions 
must  immediately  request  additional 
signs  from  NCUA.  Any  credit  union  that 
does  not  have  an  adequate  supply  but 
requests  additional  signs  from  NCUA 
will  not  be  considered  to  have  violated 
paragraph  (a)  of  this  section  unless  the 
credit  imion  fails  to  display  the  signs 
after  receiving  them. 

(2)  Insured  credit  unions  may 
purchase  additional  signs  from 
commercial  suppliers  in  additional 
colors,  materials  and  sizes,  for  uses 
other  than  those  required  by  paragraph 
(a)  of  this  section. 

(c)  An  insured  credit  union  must  not 
receive  account  funds  at  any  teller's 
station  or  window  where  any 
noninsured  credit  union  or  institution 
receives  deposits.  Excepted  from  this 
prohibition  are  credit  union  centers, 
service  centers,  or  branches  servicing 
more  than  one  credit  imion  where  only 
some  of  the  credit  unions  are  insured  by 
the  NCUA.  In  such  instances, 
immediately  above  or  beside  each 
official  sign  there  must  be  another  sign 
stating,  "Only  the  following  credit 
unions  serviced  by  this  facility  are 

federally  insured  by  the  NCUA " 

(the  full  name  of  each  credit  union 
insured  will  follow  the  word  NCUA). 
The  lettering  must  be  of  such  size  and 
print  to  be  clearly  legible  to  all  members 
conducting  share  or  share  deposit 
transactions. 

(d)  The  Board  may  require  any 
insured  credit  union,  upon  at  least  30 
days'  written  notice,  to  change  the 
wording  of  its  official  signs  in  a  manner 


deemed  necessary  for  the  protection  of 
shareholders  or  others. 

(e)  For  purposes  of  this  section,  the 
terms  "branch,"  "station,"  "teller 
station,"  and  "window"  do  not  include 
automated  teller  machines  or  point  of 
sale  terminals. 

§  740.5    RequireiTtents  for  the  official 
advertising  statement. 

(a)  Each  insured  credit  union  must 
include  the  official  advertising 
statement,  prescribed  in  paragraph  (b)  of 
this  section,  in  all  of  its  advertisements, 
including  on  its  main  Internet  page, 
except  as  provided  in  paragraph  (c)  of 
this  section. 

(1)  An  insured  credit  union  must 
include  the  official  advertising 
statement  in  its  advertisements  thirty 
(30)  days  after  its  first  day  of  operations 
as  an  insured  credit  uiiion  unless  the 
Regional  Director  grants  it  an  extension. 

(2)  In  cases  where  advertising  copy 
not  including  the  official  advertising 
statement  is  on  hand  on  the  date  the 
requirements  of  this  section  become 
operative,  the  insured  credit  union  may 
use  an  overstamp  or  other  means  to 
include  the  official  advertising 
statement  until  the  supplies  are 
exhausted. 

(b)  The  official  advertising  statement 
is  in  substance  as  follows:  This  credit 
union  is  federally  insured  by  the 
National  Credit  Union  Administration. 
The  short  title  "Federally  insured  by 
NCUA"  and  a  reproduction  of  the 
official  sign  may  be  used  by  insured 
credit  unions  at  their  option  as  the 
official  advertising  statement.  The 
official  advertising  statement  must  be  in 
a  size  and  print  that  is  clearly  legible. 

(c)  The  following  advertisements  need 
not  include  the  official  advertising 
statement: 


(1)  Statements  of  condition  and. 
reports  of  condition  of  an  insured  credit 
union  which  are  required  to  be 
published  by  state  or  federal  law  or 
regulation; 

(2)  Credit  imion  supplies  such  as 
stationery  (except  when  used  for 
circular  letters),  envelopes,  deposit 
slips,  checks,  drafts,  signature  cards, 
account  passbooks,  and  noninsurable 
certificates; 

(3)  Signs  or  plates  in  the  credit  union 
office  or  attached  to  the  building  or 
buildings  in  which  the  offices  are 
located; 

(4)  Listings  in  directories; 

(5)  Advertisements  not  setting  forth 
the  name  of  the  insured  credit  union; 

(6)  Display  advertisements  in  credit 
imion  directories,  provided  the  name  of 
the  credit  union  is  listed  on  any  page  in 
the  directory  with  a  symbol  or  other 
descriptive  matter  indicating  it  is 
insured; 

(7)  Joint  or  group  advertisements  of 
credit  union  services  where  the  names 
of  insured  credit  unions  and  noninsured 
credit  imions  are  listed  and  form  a  part 
of  such  advertisement; 

(8)  Advertisements  by  radio  that  do 
not  exceed  thirty  (30)  seconds  in  time; 

(9)  Advertisements  by  television, 
other  than  display  advertisements,  that 
do  not  exceed  thirty  (30)  seconds  in 
time; 

(10)  Advertisements  that  because  of 
their  type  or  character  would  be 
impractical  to  include  the  official 
advertising  statement,  including  but  not 
limited  to,  promotional  items  such  as 
calendars,  matchbooks,  pens,  pencils, 
and  key  chains; 

(11)  Advertisements  that  contain  a 
statement  to  the  effect  that  the  credit 
union  is  insured  by  the  National  Credit 
Union  Administration,  or  that  its 
accounts  and  shares  or  members  are 
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insured  by  the  Administration  to  the 
maximum  of  $100,000  for  each  member 
or  shareholder; 

(12)  Advertisements  that  do  not  relate 
to  member  accounts,  including  but  not 
limited  to  advertisements  relating  to 
loans  by  the  credit  union,  safekeeping 
box  business  or  services,  traveler's 
checks  on  which  the  credit  vmion  is  not 
primarily  liable,  and  credit  life  or 
disability  insurance. 

(d)  The  non-English  equivalent  of  the 
official  advertising  statement  may  be 
used  in  any  advertisement  provided  that 
the  Regional  Director  gives  prior 
approval  to  the  translation. 

[FR  Doc.  02-24289  Filed  9-25-02;  8:45  am] 
BILUNQ  CODE  7S3S-01-P 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Part  741 

Requirements  for  Insurance 

agency:  National  Credit  Union  . 

Administration. 

ACTION:  Proposed  rule. 

SUMMARY:  The  National  Credit  Union 
Administration  (NCUA)  is  proposing  a 
regulation  on  the  requirements  for 
federally-insured  credit  unions  that 
wish  to  branch  outside  the  United 
States.  The  proposed  rule  requires  a 
credit  union  to  develop  a  business  plan 
and  receive  foreign  government  and 
NCUA  approval  before  establishing  a 
branch  outside  the  United  States. 
DATES:  The  NCUA  must  receive 
comments  on  or  before  December  26, 
2002. 

ADDRESSES:  Direct  comments  to  Becky 
Baker,  Secretary  of  the  Board.  Mail  or 
hand-deliver  comments  to:  National 
Credit  Union  Administration,  1775 
Duke  Street,  Alexandria,  Virginia 
22314-3428,  or  you  may  fax  comments 
to  (703)  518-6319  or  e-mail  comments 
to  regcomments@ncua.gov.  Please  send 
comments  by  one  method  only. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael ).  McKenna,  Senior  Staff 
Attorney,  Division  of  Operations,  Office 
of  General  Counsel,  at  the  above  address 
or  telephone:  (703)  518-6540  or  Lynn 
Markgraf,  Program  Officer,  Office  of 
Examination  and  Insurance,  at  the  above 
address  or  telephone:  (703)  518-6360. 
SUPPLEMENTARY  INFORMATION:  On 
September  7,  2000,  the  Board  issued  an 
advance  notice  of  proposed  rulemaking 
(ANPR)  on  whether  NCUA  should 
insure  state-chartered  credit  unions  that 
branch  outside  the  United  States.  65  FR 
55464  (September  14,  2000).  The 


comment  period  ended  on  November 
14,  2000.  "The  key  issues  raised  in  the 
ANPR  included  NCUA  Board  policy 
considerations,  legal  concerns, 
supervision  and  examination 
considerations,  options  for  insuring 
foreign  branches  of  state-chartered 
credit  unions  and  options  for  restricting 
insurance  coverage  for  state-chartered 
credit  unions  operating  foreign 
Drdnchos 

The  NCUA  Board  stated  in  the  ANPR 
that  it  was  considering  numerous 
options  to  address  the  issues  raised  by 
state-chartered  credit  unions  branching 
outside  the  United  States.  One  option 
discussed  was  to  permit  federally- 
insured,  state-chartered  credit  unions  to 
serve  foreign  nationals  in  their  fields  of 
membership  on  the  same  terms 
currently  permitted  for  federal  credit 
unions.  That  is,  foreign  nationals  in  the 
field  of  membership  could  be  served 
pursuant  to  an  approved  business  plan, 
vtrith  branches  being  limited  to  U.S 
embassies  and  U.S.  military 
instillations.  A  second  option  discussed 
insuring  state-chartered  credit  unions 
that  operate  foreign  branches,  but  with 
regulatory  limitations  designed  to 
mitigate  risk  to  the  Nationad  Credit 
Union  Share  Insurance  Fund  (NCUSIF). 
The  following  were  the  limitations, 
among  others,  that  the  Board  stated  it 
might  consider: 

•  Allow  foreign  branches  for  the 
purpose  of  serving  employees  of  U.S.  or 
international  organizations  in  a  credit 
union's  field  of  membership,  but 
prohibit  select  employee  group 
expansions  or  other  expansion  based  on 
the  foreign  branch; 

•  Provide  that  accounts  at  foreign 
branches  are  not  insured  or  give  oredif 
unions  the  option  to  insure  those 
accoimts; 

•  Require  a  separate  application  for 
insurance  for  foreign  branch  operations 
with  the  factors  to  be  considered 
eniunerated  in  NCUA's  regulations; 

•  Limit  the  amount  of  total  loans, 
issued  at  a  foreign  branch,  in  relation  to 
insured  and  uninsured  shares  at  the 
foreign  branch; 

•  Require  specific,  minimum  capital 
amounts  based  on  the  size  of  the  loan 
portfolio  and  require  mandatory  charge- 
offs  of  loans  more  than  120  days  past 
due;  and 

•  Limit  the  amount  of  loans  to  foreign 
nationals  outside  the  United  States  to 
the  uninsured  deposits  at  the  foreign     , 
branch.  Uninsured  shares  would  act  as 
the  primary  offset  for  loan  loses  after 
capital  reserved  for  the  branch  is 
depleted. 

The  NCUA  Board  has  decided  not  to 
propose  any  of  these  regulatory 
limitations  but  rather  to  propose  a  more 


streamlined  and  less  intrusive  approach 
that  still  maintains  safety  and 
soundness.  As  discussed  below,  the 
NCUA  Board  is  proposing  a  simple 
approval  process  that  requires  a  credit 
imion  to  obtain  host  country  approval 
and  develop  a  comprehensive  business 
plan  in  order  to  obtain  NCUA  approval 
to  establish  a  branch  in  a  foreign 
country. 

Legal  Background 

The  Federal  Deposit  Insurance 
Corporation  (FDIC)  reviews  the 
insurance  application  for  each  branch 
located  outside  the  United  States.  When 
reviewing  an  insurance  application  for 
foreign  banks  or  foreign  branches,  FDIC 
must  consider: 

(1)  The  financial  history  and    - 
condition  of  the  bank, 

(2)  The  adequacy  of  its  capital 
structure, 

(3)  Its  ftiture  earnings  prospects, 

(4)  The  general  character  and  fitness 
of  its  management,  including  but  not 
limited  to  the  management  of  the  branch 
proposed  to  be  insured, 

(5)  The  risk  presented  to  the  Bank 
Insurance  Fund  or  the  Savings 
Association  Insurance  Fund, 

(6)  The  convenience  and  needs  of  the 
community  to  be  served  by  the  branch, 

(7)  Whether  or  not  its  corporate 
powers,  insofar  as  they  will  be  exercised 
through  the  proposed  insured  branch, 
are  consistent  with  the  purposes  of  [the 
FDICl  Act,  and 

(8)  The  probable  adequacy  and 
reliability  of  information  supplied  and 
to  be  supplied  by  the  bank  to  the 
Corporation  to  enable  it  to  carry  out  its 
functions  under  [the  FDIC]  Act. 

12  U.S.C.  1815(b).  This  review  is 
similar  to  NCUA's  review  of  an 
insurance  application  under  the  Federal 
Credit  Union  Act  (Act).  12  U.S.C. 
1781(c)(1). 

Bank  and  thrift  deposits  held  outside 
the  United  States  are  not  insured  unless 
the  financial  institution  has  an  express 
agreement  with  the  depositor.  The  term 
"deposit"  is  defined  to  exclude: 

(A|ny  obligation  of  a  depository  institution 
which  is  carried  on  the  books  and  records  of 
an  office  of  such  banl(  or  savings  association 
located  outside  of  any  State,  unless — 

(i)  such  obligation  would  be  a  deposit  if  it 
were  carried  on  the  books  and  records  of  the 
depository  institution,  and  would  be  payable 
at.  an  ofTice  located  in  any  State;  and 

(ii)  the  contract  evidencing  the  obligation 
provides  bv  express  terms,  and  not  by 
implication,  for  payment  at  an  office  of  the 
depository  institution  located  in  any  State. 

12  U.S.C.  1813(1)(5)(A).  An  account  in  a 
foreign  branch  of  an  FDIC-insured 
branch  is  a  "deposit"  and  insured  only 
if  it  meets  the  above  exception  to  the 
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exclusion.  The  general  practice  in  the 
banking  industry  is  to  establish 
accounts  in  foreign  branches  as 
uhinsiired  accounts. 

There  is  no  comparable  definition  of 
deposit  or  share  account  in  the  Act  or 
NCUA's  regulations  that  provides  a 
credit  union  with  the  ability  to  choose 
whether  a  foreign  share  account  is 
federally-insured.  Therefore,  without  a 
regulatory  change,  if  a  federally-insured, 
state-chartered  credit  union  opens  a 
branch  office  outside  the  United  States, 
the  member  share  accounts  at  that 
branch  would  be  federally-insured. 

Section  201(c)(1)  of  the  Act  authorizes 
NCUA  to  determine  insurability  of 
accounts  of  federally-insured,  state- 
chartered  credit  unions.  12  U.S.C. 
1781(c)(1).  It  states,  in  part,  that  the 
NCUA  Board  must  disapprove  the 
application  of  any  credit  union  for 
insurance  of  its  member  accounts  if  it 
finds  that: 

[Ilnsurance  of  its  member  accounts  would 
otherwise  involve  undue  risk  to  the  fund,  or 
that  its  powers  and  purposes  are  inconsistent 
with  the  promotion  of  thrift  among  its 
members  and  the  creation  of  a  source  of 
credit  for  provident  or  productive  purposes. 

Comments 

Nineteen  comments  were  received. 
Comments  were  received  fi-om  four 
federal  credit  imions,  three  state- 
chartered  credit  unions,  seven  state 
leagues,  four  credit  union  trade 
associations,  and  one  research  institute. 
In  general,  the  commenters  believed 
NCUA  needs  to  address  the  multitude  of 
issues  raised  by  foreign  branching. 
Some  commenters  addressed  the  safety 
and  soundness  concerns  raised  in  the 
ANFR,  with  most  of  these  commenters 
stating  that  the  safety  and  soundness 
issues  are  not  insurmoimtable.  Three 
commenters  stated  that  NCUA  should 
not  encroach  upon  the  authority  of  state 
regulators  to  oversee  the  operations  of 
state-chartered  credit  unions.  Some 
commenters  recommended  that  NCUA 
work  with  state  regulators  to  develop 
insurance  requirements  that  mitigate 
risks  associated  with  foreign  branching 
while  preserving  the  ability  for  qualified 
credit  unions  to  operate  foreign 
branches.  -j 

Previously  Discussed  Options 

Only  Permit  Federally-Insured  State- 
Chartered  Credit  Unions  To  Serve 
Foreign  Nationals  in  Their  Fields  of 
Membership  on  the  Same  Terms 
Currently  Permitted  for  Federal  Credit 
Unions  \~ 

Eight  commenters  opposed  any 
provision  imposing  field  of  membership 
limits  upon  state  credit  unions,  either 
inside  or  outside  the  United  States. 


Most  of  these  commenters  believe  that 
a  state-chartered  credit  imion  should 
have  the  authority  to  establish  branches 
outside  of  the  United  States  consistent 
with  the  laws  enacted  by  its  state 
legislature.  Five  commenters  stated  that 
select  group  expansions  around  a  stated- 
chartered  credit  union's  foreign  branch 
should  not  be  permitted. 

Two  commenters  approved  of  this 
restrictive  field  of  membership  option 
because  of  the  risks  described  in  the 
ANPR.  One  of  these  commenters  also 
stated  that,  if  this  option  is  not  accepted 
by  NCUA,  the  agency  should  consider 
imposing  additional  requirements 
similar  to  those  of  the  Federal  Reserve'? 
Regulation  K. 

Other  Regulatory  Limitations 

Eleven  commenters  stated  that  NCUA 
should  adopt  policies  and  procedures 
similar  to  those  established  by  the 
Federal  Reserve  Act  and  FDIC  deposit 
insurance  requirements,  with  regulatory 
limitations  designed  to  mitigate  risk  to 
the  NCUSIF.  Two  commenters  proposed 
minimimi  capital  requirements  that 
were  significantly  less  than  one  million 
dollars.  One  commenter  believes  there 
should  be  specific,  minimum  capital 
amounts  based  on  the  size  of  the  loan 
portfolio.  One  commenter  would  require 
foreign  branches  to  adhere  to  a 
perceived  international  standard  "of  a 
minimum  capital  base  (excluding 
ownership  shares)  of  ten  percent  of  total 
assets."  One  commenter  stated  that 
NCUA  should  establish  minimum 
capital  levels  in  relation  to  total  assets 
and  loans  and  receivables  from  foreign 
nationals.  Four  conunenters  opposed 
minimum  capital  standards  for  foreign 
branches. 

Seven  commenters  specifically  stated 
that  NCUA  should  approve  any  branch 
that  is  to  be  operated  outside  the  United 
States.  One  conunenter  disapproved  of 
prior  NCUA  approval  since  this 
commenter  believes  this  is  the  state 
regulator's  responsibility. 

Four  commenters  opposed  mandatory 
charge-offs  beyond  120  days.  Six 
commenters  opposed  limiting  the 
aggregate  loan  amouint  to  the  amount  of 
uninsured  deposits  at  the  foreign 
branch. 

One  commenter  stated  that  only  well 
capitalized,  adequately  insured  credit 
unions  with  the  ability  to  audit  foreign 
operations  should  be  allowed  to  branch 
outside  the  United  States.  One 
conunenter  supports  the  use  of  opinion 
audits  for  all  credit  unions,  regardless  of 
size,  that  have  foreign  branches  not 
located  on  a  U.S.  military  instillation  or 
in  a  U.S.  territory.  One  commenter 
believes  that,  instead  of  an  opinion 


audit,  a  good  internal  audit  should 
suffice. 

One  commenter  believes  NCUA 
should  require  a  specific  plan  for 
addressing  foreign  currency  risk  to  be 
enumerated  in  an  NCUA-approved 
business  plan.  One  commenter  stated 
that  NCUA  should  impose  additional 
regulatory  requirements  if  the  NCUA 
Board  decides  to  insure  shares  held  by 
the  foreign  branches  of  state-chartered 
credit  unions.  One  conunenter  stated 
that  the  agency  should  not  mandate  any 
specific  regulatory  requirements  for 
credit  unions  with  foreign  branches  that 
do  not  currently  exist  for  domestic 
credit  unions.  One  commenter  stated 
that,  as  the  costs  of  regulation  increase, 
state-chartered  credit  unions  with 
foreign  branches  should  pay 
incrementally  higher  percentages  of 
their  assets  to  the  NCUSIF  to  cover  the 
additional  risks  associated  with  these 
ventxues. 

Deposit  Insurance 

One  conunenter  stated  that  the  Board 
should  adopt  the  FDIC  definition  of 
"deposit"  for  defining  "share"  and 
provide  that  only  shares  are  eligible  for 
insurance  coverage.  Two  commenters 
believe  that  NCUA  has  the  authority  to 
permit  deposits  outside  the  U.S.  to  be 
either  insiued  or  not  insured.  These 
commenters  urged  NCUA  to  permit 
state-chartered  credit  unions  to  offer 
foreign  accoimts  that  are  not  insured. 
Another  conunenter  stated  that  member 
accounts  in  foreign  branches  should  not 
be  insured  by  the  NCUSIF.  Five 
commenters  stated  that  NCUA  should 
either  not  insure  foreign  deposits  or 
provide  an  option  for  insurance.  One 
commenter  would  oppose  any 
requirement  that  share  deposits  from 
members  outside  the  U.S.  be  insiued  by 
the  NCUSIF  and  encouraged  NCUA  to 
adopt  flexible  regulatory  language 
allowing  federally-insured,  state- 
chartered  credit  unions  to  open  insured 
and  uninsured  accounts  at  foreign 
branches. 

One  conunenter  favors  NCUSIF 
insiuing  deposits  in  overseas  branches 
of  credit  imions  given  appropriate 
safeguards.  One  commenter  believes 
that  credit  unions  should  maintain 
deposit  insurance  although  this 
commenter  is  not  sure  it  would  be 
prudent  for  the  NCUA  to  refrain  from 
requiring  insiu-ance  through  the 
NCUSIF.  One  commenter  stated  that 
member  shares,  regardless  of  the 
location  of  the  branch  in  which 
transactions  occiu',  should  be  insured. 

Two  commenters  would  require  a 
separate  application  for  foreign  branch 
insurance  coverage.  One  commenter  did 
not  approve  of  an  application  for 
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separate  insiuance  coverage.  One 
commenter  stated  that,  for  occupational 
or  employee  credit  unions,  insiuance 
coverage  should  be  limited  to  deposits 
of  foreign  national  members  closely 
associated  with  the  credit  imion's 
sponsor  or  sponsors.  One  commenter 
believes  state-chartered  credit  unions 
should  have  the  option  to  federally 
insure  accounts  piusuant  to  the 
requirements  of  each  foreign  nation  in 
which  they  operate  branches.  This 
conunenter  also  stated  that  credit 
unions  utilizing  the  NCUSIF  should 
bear  the  additional  costs  associated  with 
providing  federal  insurance  in  a  foreign 
nation  to  compensate  NCUA. 

Proposed  Rule 

After  carefully  considering  the 
comments  and  discussing  the  issues 
with  state  regulators,  the  NCUA  Board 
has  decided  to  propose  a  rule  that  is 
similar  to  Regulation  K  but  is  tailored  to 
the  unique  nature  of  credit  unions. 
NCUA  is  proposing  a  three-step  process. 

First,  the  credit  union  needs  to 
receive  written  approval  from  the  host 
country  to  establish  the  branch  that 
explicitly  recognizes  NCUA's  authority 
to  examine  and  take  any  enforcement 
action  with  regard  to  that  branch  office, 
including  conservatorship  and 
liquidation  actions.  If  a  credit  imion  is 
state-chartered,  it  must  also  obtain 
written  approval  from  the  state 
supervisory  agency  and  submit  it  with 
the  application. 

Second,  a  credit  union  must  develop 
a  detailed  business  plan  that  addresses 
the  following:  (1)  Analysis  of  market 
conditions  in  the  area  the  branch  is  to 
be  established;  (2)  the  credit  union's 
plan  for  addressing  foreign  currency 
risk;  (3)  operating  facilities,  including 
office  space,  equipment  and  supplies: 
(4)  safeguarding  of  assets,  insurance 
coverage,  and  records  preservation;  (5) 
written  policies  regarding  the  branch 
(shares,  lending,  capital,  charge-offs, 
collections);  (6)  the  field  of  membership 
or  portion  of  the  field  of  membership  to 
be  served  through  the  foreign  branch 
and  the  financial  needs  of  the  members 
to  be  served  and  services  and  products 
to  be  provided;  (7)  detailed  pro  forma 
financial  statements  for  branch 
operations  (balance  sheet  and  income 
and  expense  projections)  for  the  first 
and  second  year,  including 
assumptions;  (8)  internal  controls, 
including  cash  disbursal  procedures  for 
shares  and  loans  at  the  branch;  (9) 
accounting  procedures  used  to  identify 
branch  activity  and  performance;  and 
(10)  foreign  income  taxation. 

Third,  me  credit  union  must  submit 
dociunentation  showing  host  country 
approval,  state  regulator  approval  if 


applicable,  and  the  business  plan  to 
NCUA  and  receive  NCUA  approval 
before  establishing  the  branch  office. 

The  regional  director  has  60  days  to 
approve  the  application  but  may  extend 
the  time  period  for  good  cause.  The 
regional  director  may  revoke  approval  of 
the  branch  office  for  failure  to  follow  the 
business  plan  in  any  material  respect  or 
for  substantive  and  dociunented  safety 
and  soundness  reasons.  If  the  credit 
union  wants  to  make  a  material 
deviation  from  its  previously  approved 
business  plan,  it  should  submit  a  new 
business  plan  for  approval.  If  the 
regional  director  revokes  the  approval, 
the  credit  union  will  have  six  months 
from  the  date  of  the  revocation  letter  to 
terminate  the  operations  of  the  branch. 
The  credit  union  can  appeal  this 
revocation  directly  to  the  NCUA  Board. 

The  NCUA  Board  has  decided  not  to 
propose  any  field  of  n^embership 
restrictions  on  the  foreign  branch  or 
capital  requirements  above  those 
requfred  by  the  Prompt  Corrective 
Action  rule.  12  CFR  Part  702.  However, 
the  business  plan  must  specifically 
address  the  field  of  membership  to  be 
served  by  the  foreign  branch.  The  NCUA 
Board  believes  this  proposal  will 
minimize  risk  without  interfering  with 
the  operations  of  a  credit  union  or  its 
plans  to  serve  its  membership.  The 
Board  reviewed  all  of  the  available 
options  and  believes  this  course  of 
action  is  the  least  burdensome  to  credit 
unions  while  still  maintaining  safety 
and  soundness.  If  this  proposal  is 
adopted  in  final,  the  NCUA  Board  will 
monitor  the  performance  and  safeguards 
of  foreign  branches  through  its 
examination  functions  to  ensure  this 
approach  continues  to  minimize  risk 
and  maintains  safety  and  soundness, 
without  imduly  hindering  the  business 
decisions  of  credit  unions. 

The  Board  wishes  to  clarify  that  a 
representation  office  or  a  liaison  office 
is  not  a  branch  office  as  defined  by 
NCUA.  It  is  the  Board's  understanding 
that  such  offices  do  not  engage  in 
processing  loan  applications  and  do  not 
disbturse  loans.  Rather  loan  documents 
are  transferred  from  the  liaison  office  to 
the  credit  union's  main  office  in  the 
United  States  where  loan  decisions  are 
made  and  loan  disbursals  are  made  in 
U.S.  dollars.  For  purpose  of  this 
regulation,  such  liaison  or 
representation  offices  are  not  considered 
a  branch. 

On  the  issue  of  insurance,  if  there  are 
no  changes  to  NCUA's  insurance 
regulation,  a  federally-insured  credit 
union  that  opens  a  branch  office  outside 
the  United  States  would  have  its 
member  share  accounts  at  that  branch 
federally-insiued.  However,  the  NCUA 


Board  is  still  reviewing  this  issue.  In 
some  cases,  host-country  laws  may 
require  that  accounts  opened  and 
payable  at  the  foreign  branch  be 
denominated  in  local  currency  and 
insiued  by  the  host  country's  insurance 
system.  It  would  be  uimecessary  and 
inappropriate  for  these  accounts  to  be 
NCUSIF  insured  as  well.  The  NCUA 
Board  is  considering  following  a 
modified  version  of  the  FDIC  rule  on 
insurance  coverage.  Specifically,  the 
credit  union's  business  plan  would  be 
required  to  address  the  insured  status  of 
member  accounts  and,  in  any  event, 
accounts  would  be  NCUSIF  insured 
only  if  denominated  in  U.S.  dollars  and 
only  payable,  by  the  term  of  the  account 
agreement,  at  a  U.S.  office  of  the  credit 
union.  If  the  host  country  requires 
insurance  from  its  own  system,  such 
accounts  will  not  be  insiued  by  the 
NCUSIF.  The  NCUA  Board  seeks 
comment,  on  this  proposal  or  any  other 
alternative  for  addressing  NCUSIF 
coverage  related  to  foreign  branching 
and  accounts  opened  and  maintained  at 
a  foreign  branch. 

Miscellaneous 

Six  commenters  requested  that  federal 
credit  unions  be  able  to  establish  foreign 
branches  on  foreign  soil  for  the  purpose 
,  of  serving  foreign  nationals.  They 
request  that  NCUA  reevaluate  its  policy 
on  foreign  branching  by  federal  credit 
unions.  Some  of  these  commenters  want 
to  open  branches  to  serve  employees  of 
their  select  employee  groups.  Although 
federal  credit  unions  can  now  serve 
these  foreign  nationals  of  their  sponsors 
overseas,  they  are  limited  in  the  location 
of  thefr  foreign  branches. 

The  Board  is  seeking  comment  on 
whether  to  apply  the  same  requirements 
for  federal  credit  unions  as  it  does  for 
state  credit  unions  regarding  foreign 
branching.  That  is,  whether  the  Board 
should  remove  the  limitation  on  the 
location  of  foreign  branches  imposed  by 
NCUA's  Chartertog  and  Field  of 
Membership  Manual  and,  instead, 
require  federal  credit  unions  to  follow 
the  requirements  of  this  proposed  rule. 
If  the  NCUA  Board  decides  to  apply  this 
rule  to  federal  credit  unions  in  the  final 
rule,  it  will  simultaneously  amend 
Interpretive  Ruling  and  Policy 
Statement  99-1  to  conform  it  to  this 
rule. 

Finally,  the  Board  is  aware  if  it  allews 
this  activity  that  NCUA's  current 
investment  rule  (Part  703)  may  not 
authorize  sufficient  investment  tools  to 
manage  currency  risk.  For  example,  the 
Board  is  sensitive  to  the  risk  of  currency 
fluctuations  in  making  Euro 
denominated  loans.  The  Board  is 
reviewing  the  investment  rule  and  will 
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address  the  issue  of  currency  risk  when 
a  revised  investment  rule  is  proposed  in 
the  next  few  months. 

Regulatory  Procedures 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
requires  NCUA  to  prepare  an  analysis  to 
describe  any  significant  economic 
impact  any  proposed  regulation  may 
have  on  a  substantial  number  of  small 
entities  (those  under  $1  million  in 
assets).  The  NCUA  Board  has 
determined  and  certifies  that  the 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  credit  unions.  The 
reason  for  this  determination  is  that 
small  credit  unions  do  not  have  the 
financial  capability  and  experience  to 
establish  a  branch  in  a  foreign  country. 
Accordingly,  the  NCUA  Board  has 
determined  that  a  Regulatory  Flexibility 
Analysis  is  not  required. 

Paperwork  Reduction  Act 

The  proposed  regulation  contains  a 
voluntary  application.  As  part  of  that 
application,  a  credit  union  must 
develop  a  detailed  business  plan 
regarding  the  establishment  of  a  foreign 
branch. 

The  Board  estimates  that  it  will  take 
an  average  of  sixteen  hours  for  a  credit 
imion  to  prepare  a  voluntary  application 
and  business  plan.  The  Board  also 
estimates  ten  credit  unions  may  apply 
annually  for  approval  under  the  rule. 
The  cumulative  total  annual  paperwork 
burden  is  estimated  to  be  approximately 
160  hours. 

NCUA  will  submit  the  collection  of    _ 
information  requirements  contained  in 
the  regulation  to  the  OMB  in  accordance 
with  the  Paperworit  Reduction  Act  of 
1995.  44  U.S.C.  3507.  The  NCUA  will 
use  any  comments  received  to  develop 
its  new  burden  estimates.  Comments  on 
the  collection  of  information  should  be 
sent  to:  Office  of  Management  and 
Budget,  Reports  Management  Branch, 
New  Executive  Office  Building,  Room 
10235,  Washington,  DC  20503; 
Attention:  Joseph  F.  Lackey,  Jr.,  Desk 
Officer  for  NCUA.  Please  send  NCUA  a 
copy  of  any  comments  submitted  to 
OMB. 

Executive  Order  13132 

Executive  Order  13132  encourages 
independent  regulatory  agencies  to 
consider  the  impact  of  their  actions  on 
state  and  local  interests.  In  adherence  to 
fundamental  federalism  principles, 
NCUA,  an  independent  regulatory 
agency  as  defined  in  44  U.S.C.  3502(5), 
volxmtarily  complies  with  the  executive 
order.  The  executive  order  states  that: 


"National  action  limiting  the 
policymaking  discretion  of  the  states 
shall  be  taken  only  where  there  is 
constitutional  and  statutory  authority 
for  the  action  and  the  national  activity 
is  appropriate  in  light  of  the  presence  of 
a  problem  of  national  significance."  The 
risk  of  loss  to  federally-insured  credit 
unions  and  the  NCUSIF  caused  by  the 
establishment  of  foreign  branches  is  a 
concern  of  national  scope.  The  proposed 
rule,  if  adopted,  will  help  assure  that 
proper  safeguards  are  in  place  to  ensure 
the  safety  and  soundness  of  federally- 
insured  credit  imions  that  establish 
branches  in  foreign  countries. 

The  proposed  rule,  if  adopted,  applies 
to  all  federally-insured  credit  unions. 
NCUA  believes  that  the  protection  of 
those  credit  imions,  and  ultimately  the 
NCUSIF,  warrants  application  of  the 
proposed  rule  to  all  federally-insured 
credit  unions.  The  proposed  rule  does 
not  impose  additional  costs  or  burdens 
on  the  states  or  affect  the  states'  ability 
to  discharge  traditional  state 
government  functions.  NCUA  has 
determined  that  this  proposal  may  have 
an  occasional  direct  effect  on  the  states, 
on  the  relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  However,  the 
potential  risk  to  the  NCUSIF  without  the 
proposed  rule  justifies  this  action. 

The  Treasury  and  General  Government 
Appropriations  Act,  1999 — Assessment 
of  Federal  Regulations  and  Policies  on 
Families 

The  NCUA  has  determined  that  this 
proposed  rule  will  not  affect  family 
well-being  within  the  meaning  of 
section  654  of  the  Treasury  and  General 
Government  Appropriations  Act,  1999, 
Pub.  L.  105-277,  112  Stat.  2681  (1998). 

Agency  Regulatory  Goal 

NCUA's  goal  is  to  promulgate  clear 
and  understandable  regulations  that 
impose  minimal  regulatory  burden.  We 
request  your  comments  on  whether  the 
proposed  rule  is  imderstandable  and 
minimally  intrusive  if  implemented  as 
proposed. 

List  of  Subjects  in  12  CFR  Part  741 

Bank  deposit  insurance,  Credit 
unions. 

By  tne  National  Credit  Union 
Administration  Board  on  September  19, 
2002. 

Becky  Baker, 
Secretary  of  the  Board. 

For  the  reasons  set  forth  in  the 
preamble,  the  National  Credit  Union 
Administration  proposes  to  amend  12 
CFR  part  741  as  follows: 


PART  741— REQUIREMErfTS  FOR 
INSURANCE 

1.  The  authority  citation  for  part  741 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1757, 1766(a),  and 
1781-1790;  Pub.  L.101-73. 

2.  Add  §  741.11  to  subpart  A  to  read 
as  follows: 

§741.11    Foreign  branching. 

(a)  Application  and  prior  NCUA 
approval  required.  Any  credit  imion 
insured  pursuant  to  Title  II  of  the  Act 
must  apply  for  and  receive  approval 
from  the  regional  director  before 
establishing  a  credit  union  branch 
outside  the  United  States  unless  the 
foreign  branch  is  located  on  a  United 
States  military  institution  or  embassy 
outside  the  United  States.  The  regional 
director  will  have  60  days  to  take  action 
on  the  request. 

(b)  Contents  of  application.  The 
application  must  include  a  business 
plan,  written  approval  by  the  state 
supervisory  agency  if  the  applicant  is  a 
state-chartered  credit  imion,  and 
documentation  evidencing  written 
permission  from  the  host  country  to 
establish  the  branch  that  explicitly 
recognizes  NCUA's  authority  to  examine 
and  take  any  enforcement  action,  to 
include  conservatorship  and  liquidation 
actions. 

(c)  Contents  of  business  plan.  The 
written  business  plan  must  address  the 
following: 

(1)  Analysis  of  market  conditions  in 
the  area  the  branch  is  to  be  established; 

(2)  The  credit  imion's  plan  for 
addressing  foreign  currency  risk; 

(3)  Operating  facilities,  including 
office  space/equipment  and  supplies; 

(4)  Safeguarding  of  assets,  insurance 
coverage,  and  records  preservation; 

(5)  Written  policies  regarding  the 
branch  (shares,  lending,  capital,  charge- 
offs,  collections); 

(6)  The  field  of  membership  or 
portion  of  the  field  of  membership  to  be 
served  through  the  foreign  branch  and 
the  financial  needs  of  the  members  to  be 
served  and  services  and  products  to  be 
provided; 

(7)  Detailed  pro  forma  financial 
statements  for  branch  operations 
(balance  sheet  and  income  and  expense 
projections)  for  the  first  and  second  year 
including  assumptions; 

(8)  Internal  controls  including  cash 
disbursal  procedures  for  shares  and 
loans  at  the  branch; 

(9)  Accounting  procedures  used  to 
identify  branch  activity  and 
performance;  and 

(10)  Foreign  income  taxation. 

(d)  Revocation  of  approval.  The 
regional  director  may  revoke  approval  of 
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the  branch  office  for  failure  to  follow  the 
business  plan  in  a  material  respect  or  for 
substantive  and  docimiented  safety  and 
soundness  reasons.  If  the  regional 
director  revokes  the  approval,  the  credit 
union  will  have  six  months  from  the 
date  of  the  revocation  letter  to  terminate 
the  operations  of  the  branch.  The  credit 
union  can  appeal  this  revocation 
directly  to  the  NCUA  Board  within  30 
days  of  the  date  of  the  revocation  letter. 

[FR  Doc.  02-24290  Filed  9-25-02;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Mine  Safety  atnl  Haatth  Admlnlttration 

30  CFR  Parts  56, 57, 58, 70, 71, 72, 75 
and  90 

RIN  121»-AA48 

Air  Quality,  Cliemlcal  Substances,  and 
Respiratory  Protection  Standards 

agency:  Mine  Safety  and  Health 
Administration  (MSHA),  Labor. 
action:  Withdrawal  of  proposed  rule. 

SUMMARY:  This  dociunent  withdraws  a 
proposed  rule  that  would  have  amended 
existing  health  standards  for  coal  and 
metal  and  nonmetal  mines  to  address 
hazardous  substances,  permissible 
exposure  limits  for  certain  substances, 
exposure  monitoring,  carcinogens,  and 
respiratory  protection  programs.  MSHA 
developed  this  proposed  rule  in  1989, 
and  published  a  final  rule  addressing 
only  abrasive  blasting  and  drill  dust 
control,  on  February  18, 1994.  MSHA's 
decision  to  withdraw  the  remaining 
portions  of  this  proposed  rule  was  the 
result  of  changes  in  agency  priorities 
and  the  possible  adverse  effects  of 
unfavorable  case  law  on  the  proposed 
rule. 

DATES:  With  the  exception  of  the  final 
rule  amendments  published  on 
February  18, 1994  (59  FR  8318),  the 
proposed  rule  published  on  August  29, 
1989  (54  FR  35760),  is  withdrawn  as  of 
September  26,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marvin  W.  Nichols,  Jr.,  Director,  Office 
of  Standards,  Regulations,  and 
Variances,  MSHA,  1100  Wilson 
Boulevard,  Room  2313,  Arlington, 
Virginia  22209-3939,  Nichols- 
Marvin@msha.gov,  (202)693-9440 
(telephone)  or  (202)693-9441 
(facsimile).  This  document  is  available 
in  alternative  formats,  such  as  large 
print  and  electronic  format,  and  can  be 
accessed  on  MSHA's  internet  site,  http:/ 
/www.msha.gov,  at  the  "Statutory  and 
Regulatory  Information"  link. 


SUPPLEMENTARY  INFORMATION: 

A.  Background 

On  August  29, 1989.  MSHA 
published,  at  54  FR  35760,  the  proposed 
rule  which  would  have  become  final  in 
three  phases.  The  rulemaking  used  a 
comprehensive,  integrated  approach 
that  addressed  a  variety  of  complex 
occupational  health  issues.  On  October 
19, 1989,  MSHA  extended  the  conmient 
period  to  March  2, 1990  (54  FR  43026) 
and  received  extensive  public  comment. 

On  February  18, 1994,  MSHA 
completed,  at  59  FR  8318,  the  first 
phase  of  this  proposal  as  a  final  rule 
addressing  abrasive  blasting  and  drill 
dust  control.  This  rule  became  effective 
on  April  19, 1994. 

B.  Reasons  for  Withdrawal 

MSHA's  decision  to  withdraw  this 
proposed  rule  was  the  result  of  changes 
in  agency  priorities  and  the  possible 
adverse  enect  on  this  proposed  rule  of 
the  decision  in  AFL-CIO  et.  al.  v.  OSHA, 
965  F.2d  (11th  Cir.  1992). 

It  has  been  more  than  13  years  since 
the  proposal  was  published  and  more 
than  12  years  since  the  comments  were 
received. 

MSHA  acknowledges  that  the  TLVs 
are  more  than  25  years  old.  However,  at 
this  point,  MSHA  cannot  proceed 
without  reevaluating  its  approach  to  the 
complex  issues  that  this  proposed  rule 
addresses  and  developing  alternatives 
using  more  current  scientific  and 
technical  information. 

The  proposal  was  structured  to 
resolve  a  number  of  potential  health 
hazards.  Such  a  comprehensive 
approach  to  rulemaking  is  no  longer  a 
viable  means  to  address  such  concerns, 
especially  in  light  of  the  Eleventh 
Circuit  decision  in  AFL-CIO  vacating  a 
similar  OSHA  standard.  The  AFL-CIO 
court  vacated  OSHA's  entire  air 
contaminants  rulemaking,  finding  that 
the  agency  had  not  met  its  statutory 
burden  in  establishing  the  PELs  for  each 
of  the  428  contaminants  regulated  by 
the  standard. 

For  the  reasons  stated  herein,  with  the 
exception  of  provisions  published  at  59 
FR  8318,  the  proposed  rule  is 
withdrawn.  This  document  does  not 
preclude  any  agency  action  that  MSHA 
may  find  to  be  appropriate  in  the  future. 

Dated:  September  17,  2002. 
Dave  D.  Lauriaki, 

Assistant  Secretary  of  Labor  for  Mine  Safety 
and  Health. 

[FR  Doc.  02-24388  Filed  9-25-02;  8:45  am] 
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DEPARTMENT  OF  UkBOR 

Mine  Safely  and  Health  Administration 

aoCFRPartTS 


RIN  121»-AA9e 

improving  and  Eliminating 
Reguiatlons,  Ptwse  5,  Miacallaneous 
Technology  improvsmsnts  (Msthans 
Testing) 

AGENCY:  Mine  Safety  and  Health 
Administration  (MSHA),  Labor. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
provide  an  alternate  method  of 
compliance  with  the  requirement  for 
qualified  persons  to  make  periodic 
methane  tests  at  face  areas  firom  under 
permanent  roof  support,  using 
extendable  probes  or  other  acceptable 
means. 

The  proposed  alternative  would  apply 
during  roof  bolting  activities  in  room 
and  pillar  mining  operations  using 
continuous  mining  machines  or 
conventional  equipment.  It  would  allow 
methane  tests  to  be  made  by  sweeping 
a  probe  inby  the  last  roof  support, 
provided  that  a  number  of  requirements 
for  roof  support,  ventilation  and 
continuous  methane  monitoring  at  the 
roof  bolting  machine  are  met  to  protect 
the  miners.  The  proposed  rule  would 
result  in  increased  mining  efficiency 
and  would  provide  an  equivalent  level 
of  safety  to  miners. 

DATES:  Comments  on  the  proposed  rule 
must  be  received  on  or  before  November 
25,  2002. 

ADDRESSES:  Comments  must  be  clearly 
identified  as  such  and  transmitted 
electronically  to  comments&msha.gov, 
by  facsimile  to  (202)693-9441,  or  by 
regular  mail  or  hand  delivery  to  MSHA, 
Office  of  Standards,  Regulations,  and 
Variances,  1100  Wilson  Blvd..  Room 
2313,  Arlington,  Virginia  22209-3939. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marvin  W.  Nichols,  Jr.,  Director,  Office 
of  Standards,  Regulations,  and 
Variances,  MSHA,  1100  Wilson  Blvd., 
Room  2313.  Arlington,  Virginia  2220»- 
3939,  Nichols-Maivin@msha.gov.  (202) 
693-9440  (telephone),  (202)  693-9441 
(facsimile).  This  proposed  rule  is 
available  in  alternate  formats,  such  as  a 
large  print  version,  an  electronic  file  or 
a  file  on  a  disk,  and  is  also  available  on 
MSHA's  internet  site,  http:// 
vifww.msha.gov,  at  the  "Statutory  and 
Regulatory  Information"  icon. 
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I.  Supplementary  Information 

A.  Background     \ 

As  part  of  a  comprehensive  revision 
of  ventilation  standards,  MSHA 
published  the  existing  rule,  §  75.362, 
On-shift  Examination,  on  March  11, 
1996  (61  R  9764).  This  provision 
requires  that  methane  tests  be  made  at 
the  face  from  imder  permanent  roof 
support,  using  extendable  probes  or 
other  acceptable  means.  Section 
75.362(d)(1)  requires  that  a  qualified 
person  test  for  methane  in  each  working 
place  at  the  start  of  each  shift,  before 
electrically  powered  equipment  is 
energized,  taken  into  a  workplace  or 
operated,  and  at  least  every  20  minutes 
while  equipment  is  being  operated. 

On-shift  examinations  of  working 
sections  have  long  been  accepted  as  a 
standard  safety  practice  in  coal  mining 
due  to  the  variable  nature  of  mining 
conditions  and  the  potential  for  hazards 
to  develop  quickly.  These  examinations 
ensure  that  the  environment  is  safe 
while  miners  work  during  the  shift  by 
identifying  existing  or  developing 
hazards,  and  permitting  rapid  correction 
of  hazardous  conditions  before  miners 
are  endangered.  Methane  tests  are  a  key 
part  of  the  on-shift  examination. 

Methane  is  an  invisible,  odorless,  and 
highly  flammable  product  of  coal  off- 
gassing.  Ignition  of  methane  by  a  spark 
or  other  source  can  result  in  a  fire  or  an 
explosion.  A  five  percent  level  of 
methane  in  the  air  is  capable  of  igniting. 
Frictional  methane  ignitions  in  mining 
can  occur  when  sparks  or  hot  metal 
fragments  from  the  drill  bits  on  mining 
equipment  or  roof  bolting  machines 
contact  the  liberated  methane.  Methane 
liberates  from  the  coal  at  the  face,  roof, 
ribs  and  floor,  as  well  as  from  pieces  of 
broken  coal  that  have  been  crushed  by 
the  mining  machine.  Ventilation,  as 
provided  by  an  approved  ventilation 
plan,  dilutes  and  removes  the  liberated 
methane. 

Over  the  years,  the  coal  mining 
industry  has  expanded  its  use  of  a 
number  of  mining  methods  that  increase 
production.  One  such  method  is  deep 
cut  mining,  also  called  extended  cut 
mining,  where  a  continuous  mining 
machine  makes  cuts  greater  than  20  feet 
into  the  coal  seam.  Formerly,  when 
most  continuous  mining  machines  were 
operated  by  an  on-board  miner 
positioned  in  the  cab  at  the  rear  of  the 
machine,  the  cut  was  limited  to  the 
distance  between  the  cutting  head  and 
the  cab,  or  about  20  feet,  to  protect  the 
miner  in  the  cab  from  hazards 
associated  with  unsupported  roof. 
Today,  most  continuous  mining 
machines  are  manufactured  to  operate 
with  remote  control  devices,  which 


allow  the  machines  to  cut  well  beyond. 
20  feet  into  the  coal  seam  while  the 
miner  stands  under  supported  roof  and 
in  an  area  of  reduced  coal  dust. 

Most  of  the  mining  operations  today 
use  continuous  mining  machines  that 
make  deep  cuts.  These  longer  distances 
to  the  foce  make  monitoring  and 
ventilating  methane  more  difficult.  The 
devices  used  to  test  for  methane  often 
consist  of  a  methane  detector  attached 
to  either  a  pole  which  may  be  held  by 
the  miner  or  an  extension  device  which 
the  miner  slides  forward  to  the  face.  In 
mining  sections  with  deep  cuts,  the 
longer  probe  arrangements  can  telescope 
40  feet  or  more.  The  comments  and 
testimony  frtim  the  1996  rulemaking 
include  suggestions  that  back  injuries 
'could  result  from  holding  the  longer 
probes,  although  some  miners  testified 
that  the  arrangements  are  practicable 
without  causing  injuries.  MSHA  is  not 
aware  of  any  empirical  testing 
concerning  injuries  from  the  use  of 
these  probe  arrangements,  however,  we 
are  mindful  of  the  importance  of  seeking 
compliance  alternatives  that  will  ensiue 
safe  working  practices. 

Generally,  a  deep  cut  mining 
operation  begins  by  directing  the 
ventilation  to  the  face,  usually  by 
positioning  tubes  or  curtains.  After  that, 
a  qualified  person  makes  a  methane  test, 
and  the  continuous  mining  machine  is 
moved  into  the  area.  The  continuous 
mining  machine  cuts  from  20  to  40  feet 
into  the  coal  seam,  or  even  deeper,  if 
approved  by  the  mining  plan.  When  the 
cut  is  finished,  the  continuous  mining 
machine  is  backed  out,  and  the 
ventilation  may  be  adjusted  to  redirect 
more  air  to  the  next  face  area. 

Following  the  cut,  the  roof  bolting 
machine  moves  into  the  working  place. 
Virtually  every  roof  bolting  machine  in 
operation  today  is  equipped  with  an 
automated  temporary  roof  support 
(ATRS)  system.  When  the  ATRS  is 
deployed,  the  roof  is  supported  by  a 
hydraulically  powered  mechanism.  This 
configuration  provides  the  protection  of 
temporary  roof  support  for  the  miners 
who  are  positioned  at  the  drill  head 
control  to  install  the  roof  bolts.  After  the 
ATRS  is  fully  deployed,  the  miner 
installs  a  row  of  four  or  more  roof  bolts 
across  the  width  of  the  cut,  releases  the 
ATRS,  and  advances  the  roof  bolting 
machine  to  the  next  position.  This 
process  is  repeated  at  approximately 
four-foot  intervals,  depending  on  the 
roof  bolting  plan  and  machine  design, 
imtil  the  entire  roof  is  supi>orted  up  to 
the  face. 

During  this  entire  process,  a  qualified 
person,  as  defined  in  §  75.151,  makes  a 
methane  test  at  the  face  before 
electrically  powered  equipment  is 


energized,  taken  into  the  workplace  or 
operated,  and  at  least  at  20  minute 
intervals  during  the  operation  of  this 
equipment. 

In  1997  MSHA  tested  an  arrangement 
for  conducting  methane  tests  at  the  face 
by  magnetically  attaching  a  portable 
methane  detector  to  the  head  of  the 
continuous  mining  machine,  which 
would  be  trammed  forward  by  remote 
control  to  the  face  for  the  test.  However, 
similar  arrangements  for  making 
methane  tests  from  roof  bolting 
machines  are  not  practicable  because 
roof  bolting  machines  do  not  operate  by 
remote  control. 

The  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  conducted  a  study 
("Comparison  of  Methane 
Concentrations  at  a  Simulated  Coal 
Mine  Face  During  Bolting")  which 
examined  issues  related  to  methane  in  -^ 
working  places  during  roof  bolting.  In 
1999,  NIOSH  presented  the  study  at  the 
8th  U.S.  Mine  Ventilation  Symposium, 
sponsored  by  the  Society  of  Mining 
Engineers'  Underground  Ventilation 
Committee.  The  testing  consisted  of 
gallery  simulations  using  a  model  roof 
bolting  machine  fitted  with 
instnunentation  to  record  methane 
levels  at  various  locations  in  the 
simulated  working  place  under  different 
methane  release  conditions.  A  part  of 
this  study  examined  MSHA's  38 
accident  investigation  reports  fit)m  1981 
to  1994  which  involved  methane 
ignitions  at  roof  bolting  machines.  The 
ignition  source  was  at  the  bolting 
machine  in  37  of  these  accidents,  and 
no  ignition  source  was  identified  in  the 
remaining  accident.  The  report  shows 
that  a  combination  of  continuous 
monitoring  near  the  drill  head  together 
with  methane  tests  inby  the  roof  bolting 
machine  would  be  effective  in 
identifying  methane  hazards  when  the 
primary  source  of  methane  liberation  is 
the  drill  hole. 

During  the  period  1994  through  2001, 
MSHA  investigated  16  accidents  which 
involved  methane  ignitions  at  roof 
bolting  machines.  Twelve  of  these 
accidents  directly  involved  roof  drilling 
or  bolt  installation.  Consistent  with  the 
ignitions  studied  by  NIOSH,  the 
accidents  involving  roof  drilling  or  bolt 
installation  occiirred  when  a  hot  drill 
bit  being  pulled  out  of  the  drill  hole 
ignited  a  flammable  methane-air 
mixture,  or  when  the  miner 
inadvertently  drilled  through  metal  roof 
straps  or  encountered  harder  than 
normal  substance  in  the  mine  roof. 

In  November,  1998,  the  United  Mine 
Workers  of  America  (UMWA)  and  the 
Bitimiinous  Coal  Operators  Association 
(BCOA)  jointly  recommended  that 
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MSHA  amend  the  current  rule  to  allow 
the  option  of  taking  methane  tests  by 
sweeping  a  short  probe  inby  from  imder 
supported  roof,  provided  that  a  nimiber 
of  mandatory  precautions  are  taken, 
such  as  providing  the  roof  bolting 
machine  with  both  an  integral  ATRS 
and  a  continuous  methane  monitor.  The 
joint  recommendation  cited  the  draft 
NIOSH  study,  and  UMWA  and  BCOA 
further  stated  that  the  suggested 
compliance  option  would  promote 
greater  safety.  MSHA  believes  that  this 
optional  method  for  methane  testing 
would  provide  an  equivalent  level  ^ 
safety,  and  therefore  proposes  this  rule 
which  is  largely  based  on  the  NIOSH 
research  and  the  joint  recommendation 
of  labor  and  industry. 

This  proposed  rule  is  designed  to 
protect  the  miner  and  to  be  easily 
integrated  into  the  mining  cycle.  MSHA 
encoiirages  all  parties  to  fully  express 
their  viewpoints  diuing  this  rulemaking 
to  assist  the  agency  in  promulgating  a 
final  rule  that  best  addresses  the  safety 
of  oiu  nation's  underground  coal 
miners. 

n.  Discussion  of  the  Proposed  Rule 

A.  Subpamgmph  75.362(d)(2) 

This  proposed  rule  would  add  a  new 
subparagraph  after  the  existing 
§  75.362(d)(2)  to  allow  an  optional 
method  for  making  methane  tests  during 
roof  bolting  operations.  Thus  the  phrase 
"Except  as  provided  in  subparagraph 
75.362(d)(3)"  would  be  added  to  the 
beginning  of  §  75.362(d)(2)  to  clearly 
show  that  this  option  follows. 

B.  Proposed  Subparagraph  75.362(d)(3) 

This  proposed  subparagraph  would 
allow  an  alternative  method  of 
compliance  with  subparagraph  (d)(2) 
during  roof  bolting.  The  required 
methane  tests  could  be  made  by  using 
a  probe  to  sweep  not  less  than  16  feet 
inby  the  last  area  of  permanently 
supported  roof,  provided  certain 
requirements  are  met,  as  outlined  in 
proposed  subparagraphs  75.362(d)(3)(i) 
through  (vi).  MSHA  believes  that  the  16 
foot  inby  mi"'""""  provides  protection 
equivalent  to  the  ciurent  requirement 
whether  there  are  four  rows  of  bolts  on 
a  four  foot  pattern  or  three  rows  of  bolts 
on  a  five  foot  pattern.  The  probe  would 
go  sufficiently  beyond  the  imsupported 
roof  to  check  for  the  presence  of 
methane. 

Certain  difficulties  exist  in  actually 
making  the  tests  under  the  ciurent 
standard.  The  longer  probes  required  to 
reach  the  face  of  a  deep  cut  can  be 
unwieldy,  and  therefore  difficult  to 
position  accurately  at  the  face.  Methane 
tests  at  the  face  currently  must  be  made 


with  the  detector  positioned  at  least  12 
inches  from  the  roof,  rib  and  face. 
The  NIOSH  study  determined  that: 

Compliance  with  the  methane  standard 
would  be  easier  if  there  were  alteraative 
sampling  locations  outby  the  face.  Outby 
sampling  locations  closer  to  the  bolting 
operation  could  also  provide  better 
measurements  of  methane  when  the  primary 
liberation  is  the  drill  hole. 

The  study  further  determined  that: 

The  primary  way  to  assure  that  methane 
concentrations  are  not  ignitable  is  to  monitor 
methane  levels  near  the  drill  hole. 
Measurements  must  also  be  taken  during 
bolting  to  determine  methane  concentrations 
at  the  fece. 

Prior  to  the  1996  rulemaking,  methane 
tests  were  taken  at  the  last  permanent 
roof  sup{>ort,  unless  the  approved 
ventilation  plan  required  tests  be  made 
closer  to  the  working  face  by  using 
extendable  probes  or  other  acceptable 
means.  When  MSHA  published  the 
proposed  revisions  in  1994,  some 
commenters  expressed  concerns  about 
possible  higher  accumulations  of 
methane  in  the  deep  cuts,  and  wanted 
the  methane  tests  to  be  performed  as 
close  to  the  working  face  as  practicable 
without  endangering  the  miner.  Based 
on  data  from  research  done  by  MSHA 
and  the  former  Bureau  of  Mines  during 
the  prior  25  years,  such  as  Biueau  of 
Mines  Report  of  Investigation  7223, 
"Face  VentQation  in  Undergroimd 
Bitiuninous  Coal  Mines,"  published  in 
1969,  MSHA  agreed  with  these 
comments.  The  final  rule  published  in 
1996  required  that  methane  tests  be 
made  at  the  face  area. 

The  existing  requirement  to  make  all 
methane  tests  at  the  face  area  was 
intended  to  provide  adequate  testing  in 
extended  cuts.  However,  as  stated 
above,  the  ignition  hazard  during  roof 
bolting  is  not  necessarily  at  the  same 
location  as  dtiring  cutting,  that  is,  the 
face  area.  The  conditions  required  for  an 
ignition  may  be  present  at  the  drill  head 
when  the  miner  drills  into  the  roof. 
Testing  for  methane  at  a  minimum 
distance  of  16  feet  inby  the  last  area  of 
permanently  supported  roof  would 
provide  adequate  assurance  that 
methane  is  not  present  or  accumulating 
around  the  roof  bolting  machine  at  the 
time  the  roof  bolter  is  drilling.  The 
proposed  alternative  provides  at  least 
equivalent  protection  by  supplementing 
methane  tests  in  by  the  area  where  roof 
bolting  takes  place  with  continuous 
monitoring  at  the  roof  bolting  machine 
where  methane  ignitions  have  occurred 
at  the  time  that  drilling  is  occurring. 
The  alternative  compliance  option 
provided  under  §  75.362(d)(3)  can  only 
be  used  if  the  conditions  of 


subparagraphs  $  75.362(d)(3)(i)  through 
(vi)  are  met,  as  discussed  below. 

C.  Proposed  Subparagraph 
75.362(d)(3)(i) 

This  proposed  subparagraph  would 
reqxiire  the  roof  bolting  machine  to  be 
equipped  with  an  int^ral  automated 
temporary  roof  support  (ATRS)  system 
if  the  alternative  testing  method  is  used, 
and  would  further  require  the  ATRS  to 
meet  the  requirements  of  §  75.209. 
Section  75.209  provides  technical 
requirements  for  ATRS  systems,  which 
are  installed  on  virtually  all  roof  bolting 
machines.  The  ATRS  provides  the 
miner  with  an  additional  level  of 
protection  during  roof  bolting 
operations. 

D.  Proposed  Subparagfaph 
75.362(d)(3)(U) 

This  proposed  subparagraph  would 
require  the  roof  bolting  machine  to  have 
a  permanently  mounted  methane 
monitor.  MSHA  believes  that  a  methane 
monitor  on  the  roof  bolting  machine  is 
an  effective  method  of  testing  for 
methane  at  a  potential  principal  ignition 
source  during  roof  bolting  operations, 
and  is  consistent  with  the  NIOSH  study 
determinations. 

The  proposed  subparagraph  would 
further  require  that  the  methane  monitor 
comply  with  the  requirements  of 
8§  75.342(a)(4),  75.342(b)  and  75.342(c). 
Section  75.342(a)(4)  establishes 
maintenance  and  calibration 
requirements  for  the  monitors,  requires 
training  for  miners  who  perform  the 
maintenance  and  calibration,  and 
establishes  record  keeping  and  records 
retention  requirements  for  the 
calibration  tests.  While  this  proposed 
rule  would  allow  an  alternative  method 
for  making  methane  tests,  it  would  also 
require  that  the  methane  monitors  on 
the  roof  bolting  machines  be  properly 
maintained  at  all  times,  and  thus  would 
not  allow  the  use  of  a  methane  detector 
and  probe  in  lieu  of  a  poorly  maintained 
or  inoperative  monitor  on  the  roof 
bolting  machine. 

Section  75.342(b)  requires  that  the     • 
methane  monitor  give  a  warning  signal 
when  the  air-methane  concentration 
reaches  1.0  per  cent,  and  that  this 
warning  signal  be  visible  to  someone 
who  is  able  to  de-energize  the  machine 
to  which  the  monitor  is  mounted. 
Section  75.342(c)  requires  that  the 
methane  monitor  be  able  to 
automatically  de-energize  the  machine 
to  which  it  is  mounted  when  the 
methane-air  mixture  reaches  2.0  per 
cent  or  when  the  monitor  is  not 
operating  properly.  The  warning  signal 
and  automatic  de-energization  provide 
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an  additional  measure  of  protection  to 
miners. 

Although  methane  monitors  can  be 
magnetically  mounted  to  roof  bolting 
machines,  this  proposed  subparagraph 
would  require  that  they  be  permanently 
moimted  for  reliable  operation  and 
assure  that  the  sensor  remains  in  an 
effective  location.  MSHA  does  not 
anticipate  that  permanently  mounting 
the  sensor  on  the  ATRS  would  require 
recertification  of  the  ATRS.  However,  30 
CFR  part  18  requires  an  electrical  field 
modification,  which  can  be  filed  either 
by  the  mine  operator  or  the  ATRS 
manufacturer.  The  electrical  field 
modification  is  required  before  changes 
are  made  to  an  approved  machine  to 
ensure  that  permissibility  of  the 
machine  to  operate  in  a  gassy 
atmosphere  has  not  been  compromised. 
The  manufacturer  can  apply  for 
approval  of  an  ATRS  system  produced 
with  an  integral  methane  monitor. 

E.  Proposed  Subparagraph 
75.362(d)(3)(iii) 

This  subparagraph  sets  requirements 
for  the  position  of  the  methane  monitor 
sensor  on  the  ATRS.  First,  the  sensor 
must  be  mounted  on  the  inby  end  of  the 
ATRS,  second,  it  must  be  within  18 
inches  of  the  longitudinal  center  of  the 
ATRS,  and  third,  it  must  be  positioned 
at  least  12  inches  from  the  roof  when 
the  ATRS  is  deployed. 

MSHA's  proposal  to  require  mounting 
the  sensor  on  the  inby  side  of  the  ATRS 
is  based  on  the  NIOSH  study.  In  that 
study,  NipSH  found  the  bluest 
statisticaTcorrelation  to  be  between  face 
methane  concentration  and  a  point 
which  would  be  near  the  downwind 
end  of  the  ATRS.  The  proposed 
requirement  to  position  the  methane 
sensor  near  the  center  of  the  ATRS  is 
intended  to  protect  the  methane  sensor 
itom  damage.  Finally,  the  proposed 
requirement  for  the  methane  sensor  to 
rest  at  least  12  inches  below  the  roof 
when  the  ATRS  is  deployed  reflects  the 
standard  practice  of  measiuing  methane 
at  least  12  inches  from  the  surface  to 
obtain  a  result  representative  of  the 
general  environment  being  measiued. 
MSHA  believes  this  distance  achieves  a 
balance  between  effectiveness  and 
practicality.         | 

The  continuous  methane  monitor 
mounted  to  the  roof  bolting  machine, 
together  with  the  probe  used  to  sweep 
inby  for  methane,  comprise  a  two- 
element  system  for  methane  detection. 
MSHA  believes  this  two  element  system 
would  be  effective  in  detecting  methane 
in  the  zone  containing  the  most  likely 
ignition  source. 


F.  Proposed  Subparagmph 
75.362(d)(3)(iv) 

This  proposed  subparagraph  specifies 
the  frequency  of  manual  methane  tests, 
and  is  consistent  with  existing 
§  75.362{d)(l)(iii),  which  in  turn  is 
derived  frt>m  the  statutory  provision 
requiring  methane  tests  to  be  made  at 
least  every  20  minutes  while  electrically 
powered  equipment  is  operated  (Mine 
Act,  Section  303(h)(1)). 

Existing  §  362(d)(1),  in  part,  requires  a 
methane  test  before  the  roof  bolting 
machine  enters  or  is  operated  in  the 
working  place.  Proposed  subparagraph 
(d)(3)(iv)  would  clarify  this  provision 
for  roof  bolting  machines  to  require  a 
qualified  person  to  make  a  methane  test 
before  the  roof  bolting  machine  enters 
the  working  place,  unless  the  last  test 
was  made  within  20  minutes,  and 
would  additionally  require  a  methane 
test  at  least  every  20  minutes  during 
roof  bolting  operations.  In  many 
instances,  a  methane  test  is  made 
immediately  before  the  continuous 
mining  machine  is  withdrawn  bom  a 
completed  cut.  Under  these 
circiunstances,  the  methane  test 
essentially  remains  valid  for  any 
equipment  that  would  enter  the  working 
place  during  the  20  minutes  following 
the  methane  check.  Thus,  the  methane 
test  made  before  the  continuous  mining 
machine  is  withdravm  also  meets  the 
requirement  for  the  methane  check 
before  the  roof  bolting  machine  enters 
the  working  place,  provided  that  20 
minutes  have  not  elapsed  since  the  test 
was  made. 

G.  Proposed  Subparagmph 
75.362(d)(3)(v) 

Proposed  subparagraph 
75.362(d)(3)(v)  would  require  that,  once 
a  methane  test  is  taken  at  the  face,  all 
subsequent  methane  tests  be  made  at  the 
face.  As  the  roof  bolting  machine 
advances  toward  the  face,  the  probe 
used  for  the  methane  test  will 
eventually  reach  the  face.  A  number  of 
rows  of  roof  bolts  will  then  be  installed 
before  the  roof  bolting  machine  reaches 
the  face  area  and  the  cut  is  completely 
bolted.  Methane  testing  would  be  done 
at  the  face  while  these  final  rows  of  roof 
bolts  are  installed. 

H.  Proposed  Subparagraph 
75.362(d)(3)(vi) 

Proposed  subparagraph 
75.362(d)(3)(vi)  would  allow  the  district 
manager  to  require  that  the  ventilation 
plan  include  a  minimum  air  quantity 
and  the  position  and  placement  of 
ventilation  controls  to  be  maintained 
during  roof  bolting  operations.  The 
NIOSH  study,  as  well  as  MSHA's 


experience,  shows  that  ventilation  is 
e^ctive  and  appropriate  during  roof 
bolting  operations  imder  certain  mining 
conditions.  Currently,  some  mine 
ventilation  plans  require  minimum  air 
quantities  to  be  maintained  at  the  roof 
bolting  machines.  Typically,  these 
mines  liberate  substantial  quantities  of 
methane,  or  have  a  history  of  ignitions 
or  noncompliance  with  respirable  dust 
standards  for  bolting  machine  operators. 
In  evaluating  ventilation  plans,  district 
managers  will  continue  to  assess  these 
factors  and  others  to  determine  the 
appropriate  plan  parameters  for  air 
quantities  and  ventilation  control 
devices. 

The  NIOSH  study  was  conducted 
using  ventilating  air  quantities  of  4,000 
cfin  and  7,000  cfrn  with  methane 
released  at  various  points  at  a  rate  of 
five  cubic  feet  per  minute.  The  study 
shows  that  ventilation  is  effective  in 
removing  methane  from  working  areas 
around  roof  bolting  machines  where 
significant  quantities  of  methane  are 
liberated  in  the  working  place  and  at  the 
face.  In  these  conditions,  mine 
ventilation  plans  coidd  specify 
minimum  ventilation  quantities  and  the 
position  of  the  ventilation  control 
devices. 

After  the  NIOSH  study  was 
completed,  MSHA  reviewed  the 
accident  reports  for  all  of  the  41 
reported  methane  ignitions  that 
occurred  at  roof  bolting  machines 
between  1994  and  1998.  The  MSHA 
report,  "Methane  Ignitions  On  Roof 
Bolters  In  Undergroiuid  Coal  Mines" 
found  that  all  these  ignitions  occurred 
in  mines  that  are  considered  to  have  the 
highest  methane  liberation.  Each  of 
these  mines  liberated  over  850,000 
cubic  feet  of  methane  per  day.  Section 
103(i)  of  the  Mine  Act  requires  MSHA 
to  conduct  spot  inspections  at  least 
every  ten  working  days  at  mines 
liberating  over  500,000  cubic  feet  of 
methane  during  a  24-hour  period,  and  at 
least  every  five  working  days  at  mines 
liberating  over  one  million  cubic  feet  of 
methane  during  a  24-hour  period. 

The  MSHA  report,  as  well  as  MSHA's 
experience,  indicates  that  most  ignitions 
at  roof  bolting  machines  in  mines  that 
liberate  significant  quantities  of 
methane  can  be  avoided  by  maintaining 
adequate  ventilation  during  roof  bolting. 
The  proposed  rule  ensiu«s  at  least  an 
equivalent  level  of  safety  as  the  existing 
rule,  and  at  the  same  time  provides 
flexibility  by  permitting  MSHA  to  set 
mine-specific  requirements  through  the 
ventilation  plan. 
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m.  Impact  Analjrses 

A.  Cost  and  Benefits:  Executive  Order 
12866 

Executive  Order  12866  requires  that 
regulatory  agencies  assess  both  the  cost 
and  the  benefits  of  intended  regidations. 
MSHA  has  determined  that  the 
proposed  rule  is  not  an  economically 
significant  regulatory  action  under 
Executive  Order  12866. 

MSHA  estimates  that  the  proposed 
rule  would  generate  a  net  annual  cost 
savings  of  approximately  $6.6  million, 
and  would  provide  no  diminution  of 
safety  to  miners.  In  addition,  the 
proposed  alternative  testing  method 
would  provide  an  additional  benefit  by 
adding  continuous  methane  detection  at 
the  area  where  roof  bolting  occurs. 
Methane  ignitions  at  the  roof  bolting  site 
usually  occur  because  sparks  or  hot 
metal  fragments  from  the  drill  bits  ignite 
the  liberated  methane.  The  methane 
monitoring  system  would  warn  miners 
when  methane  levels  reach  one  per  cent 
and  would  automatically  shut  down  the 
roof  bolting  machine  when  methane 
levels  reach  two  per  cent. 

The  proposed  rule  would  allow  the 
required  methane  tests  to  be  made  by 
sweeping  a  probe  at  least  16  feet  inby 
the  last  permanent  roof  support.  MSHA 
anticipates  that  a  probe  not  longer  than 
20  feet  would  be  sufficient  to  make  this 
test.  The  current  nde  requires  a 
qualified  person  positioned  under 
permanently  supported  roof  to  test  for 
methane  at  the  face  by  using  an 
extendable  probe  or  other  permissible 


means.  Testing  in  a  deep  cut  can  require 
the  probe  to  extend  40  feet  or  more  to 
reach  the  face  area.  These  longer  probes 
often  bend  and  can  be  difficult  to  guide. 
MSHA  believes  that  periodic  methane 
testing  with  the  shorter  probe,  in 
conjunction  with  continuous 
monitoring  of  the  area  near  the  roof 
bolting  machine,  where  drilling  occius, 
would  provide  a  reliable  determination 
of  the  methane  levels  at  the  face  and  in 
the  inby  mine  atmosphere  where  the 
miners  are  working. 

B.  Regulatory  FlexibiUty  Certification 

The  Regulatory  Flexibility  Act  (RFA) 
requires  regulatory  agencies  to  consider 
a  rule's  economic  impact  on  small 
entities.  Under  the  RFA,  MSHA  must 
use  the  Small  Business  Administration 
(SBA)  criterion  for  a  small  entity  in 
determining  a  rule's  economic  impact 
unless,  after  consultation  with  the  SBA 
Office  of  Advocacy.  MSHA  establishes 
an  alternative  defiinition  for  a  small 
mine  and  publishes  that  definition  in 
the  Federal  Register  for  notice  and 
comment.  For  the  mining  industry,  SBA 
defines  "small"  as  having  500  or  fewer 
workers.  MSHA  has  traditionally 
considered  small  mines  to  be  those  with 
fewer  than  20  workers.  To  ensure  that 
the  proposed  rule  conforms  with  the 
RFA,  MSHA  analyzed  the  economic 
impact  on  mines  with  500  or  fewer 
workers  and  also  on  mines  with  fewer 
than  20  workers.  MSHA  concluded  that 
the  proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 


C.  Unfiinded  Mandates  Reform  Act  of 
1995 

For  purposes  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  the 
proposed  rule  does  not  include  any 
Federal  mandate  that  may  result  in 
increased  expenditures  of  more  than 
$100  miUion  inciured  by  State,  local,  or 
tribal  governments,  or  by  the  private 
sector. 

D.  Paperwork  Reduction  Act  of  1995 
(PRA) 

Proposed  section  75.362(d)(3)(ii) 
would  impose  paperwork  requirements 
for  prep^ng  applications  for  field 
modification  of  the  roof  bolting 
machines  and  for  recording  monthly 
calibration  of  methane  monitors. 

MSHA's  Approval  and  Certification 
Center  must  approve  all  proposed 
modifications  to  permissible  equipment 
(including  roof  bolting  machines).  Each 
machine  model  at  a  mine  requires  a 
separate  application  for  approval.  We 
estimate  that  mines  employing  fewer 
than  20  workers  will  submit  a  total  of 
67  applications,  mines  employing  20  to 
500  workers  will  submit  a  total  of  321 
applications,  and  mines  employing 
more  than  500  workers  vfill  submit  a 
total  of  seven  applications.  A  mine 
supervisor  earning  $54.53  per  hour 
could  complete  an  application  in  30 
minutes.  Using  a  factor  of  0.07  to 
annualize  the  cost,  we  conclude  that  the 
total  annualized  cost  to  the  industry  for 
this  requirement  is  $754. 


Table  I.— Paperwork  Requirement  for  Filing  Appucations  for  Field  Modification  Under  §75.362(d)(3)(ii) 


Mine  size 


Small  (<20)  

Large  (20-50d) 
Large  (>500)  .... 


Total 


No  of  field 
modification  ap- 
plication* 


67 
321 

7 


395 


Total  first  year 
burden  hours'' 


34 
160 

4 


196 


Total  first  year 
burden  costs' 


$1,827 

8.743 

200 


$10,770 


Total 
annualized 

C08t8« 


$128 

612 

14 


$754 


■Total  number  of  field  modification  applications  comes  from  Table  IV-4  of  MSHA's  July.  2002  Preliminary  Regulatory  Economic  Analysis 
/pDc A\  ff\r  thi^  DfODOSod  rulG 

"Total  burden  houiv=  (N  x  T),  wtiere  N  is  the  total  number  of  field  modifications  required  and  T  is  the  number  of  hours  required  for  a  coal 
mine  supenflsor  to  prepare  a  field  modification  application  (T  =  0.5  hours).  ^    ^     ^  .        ^  ^ ■ —i^^  „..^^,i./.„. 

cToteifirst  year  burden  costs  =  {B  x  WO,  wherTB  Is  the  total  burden  hours,  and  W  Js  the  hourly  wage  for  underground  coal  mine  supervisors 
(Ws  =  S54.53). 

J  Total  annualized  costs  =  total  first  year  burden  costs  x  0.07,  where  0.07  is  the  annuallzation  factor. 


Table  II  below  siunmarizes  the  annual 
burden  hours  and  costs  of  compliance 
with  the  calibration  requirements  of 
§  75.362(d)(3)(ii).  MSHA  estimates  that 
67  small  mines  (fewer  than  20  workers) 
with  a  total  of  67  roof  bolting  machines, 
295  large  mines  (20  to  500  workers) 


with  a  total  of  481  roof  bolting 
machines,  and  three  large  mines  (over 
500  workers)  with  a  total  of  22  roof 
bolting  machines  would  need  to  comply 
with  this  requirement.  A  miner  earning 
$27.56  per  hour  could  record  each 
calibration  in  one  minute.  Thus  the  coal 


mining  industry  would  incur  an 
estimated  114  annual  burden  hoiu-s  and 
associated  costs  of  $3,412  for  recording 
monthly  calibrations  of  the  methane 
monitors  required  on  the  roof  bolting 
machines. 
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Table  II.— Paperwork  Requirement  for  Maintaining  Calibration  Records  Under  §75.362  (d)(3)(ii) 


Mine  size 


Small  (<20)  i. 

Urge  (20-500)  1. 

Large  (<500)  


Total 


No.  of  mines  af- 
fected* 


67 
295 

3 


365 


No.  of  roof  bolt- 
ing machines  In 
affected  mines' 


67 

481 

22 


570 


Total  annual 
burden  hours" 


13 
96 

4 


114 


Total  annual 
burden  costs" 


2.651 
121 


$3,142 


"Number  of  mines  affected  and  number  of  roof  bolting  machines  in  affected  mines  come  from  Table  IV-2  of  MSHA's  July,  2002  Preliminary 
Regulatory  Economic  Analysis  (PREA)  for  this  proposed  oile. 

''Total  annual  burden  hours  =  (N  x  T  x  12),  where  N  is  the  number  of  roof  bolting  machines  in  the  affected  mines,  T  is  the  number  of  hours  re- 
quired to  record  the  calibration  (T  =  0.01667  hours,  or  1  minute),  and  12  is  the  yearly  number  of  calibrations. 

^  Total  annual  burden  costs  =  (8  x  Wm),  where  B  is  the  total  burden  hours  and  W  is  the  hourly  wage  rate  for  underground  coal  miners  (Wm  = 
$27.56).  I     .  .•  - 


E.  Executive  Order  12630  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights 

This  proposed  rule  is  not  subject  to 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights.  That  is.  this  proposed  rule  does 
not  involve  implementation  of  any 
policy  with  takings  implications. 

F.  Executive  Order  13045    Protection  of 
Children  From  Environmental  Health 
Risks 

In  accordance  with  Executive  Order 
13045,  Protection  of  Children  from 
Environmental  Health  Risks.  MSHA  has 
evaluated  the  environmental  health  and 
safety  effects  that  this  proposed  rule 
could  have  on  children.  MSHA  has 
determined  that  the  rule  will  not  have 
an  adverse  impact  on  children. 

G.  Executive  Order  12988    Civil  Justice 
Reform 

MSHA  has  reviewed  Executive  Order 
12988,  Civil  Justice  Reform,  and 
determined  that  the  proposed  rule  will 
not  imduly  burden  the  Federal  court 
system.  The  rule  has  been  written  so  as 
to  provide  a  clear  legal  standard  for 
affected  conduct,  and  has  been  reviewed 
carefully  to  eliminate  drafting  errors  and 
ambiguities. 

H.  Executive  Order  13175  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

MSHA  certifies  that  this  proposed 
rule  will  not  impose  any  substantial 
direct  compliance  costs  on  Indian  tribal 
governments. 

/.  Execu  tive  Order  13132    Federalism 

MSHA  has  reviewed  this  proposed 
rule  in  accordance  with  Executive  Order 
13132  regarding  federalism  and  has 
determined  that  the  proposed  rule  has 
no  "federalism  implications."  In  other 
words,  the  proposed  rule  does  not  have 


any  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

/.  Executive  Order  13211    Energy 

MSHA  has  reviewed  this  proposed 
rule  in  accordance  with  Executive  Order 
13211  regarding  the  energy  effects  of 
Federal  regulations,  and  has  determined 
that  the  proposed  rule  does  not  have 
any  adverse  effects  on  energy  supply, 
distribdtion,  or  use.  Therefore,  no 
reasonable  alternatives  to  this  action  are 
necessary. 

List  of  Subiects  in  30  CFR  Part  75 

Fire  prevention,  Mine  safety  and 
health,  Reporting  and  recordkeeping 
requirements.  Underground  coal 
mining.  Ventilation. 

Accordingly,  it  is  proposed  to  amend 
Chapter  I  of  Title  30  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  75  MANDATORY  SAFETY 
STANDARDS— UNDERGROUND  COAL 
MINES 

1.  The  authority  citation  for  Part  75 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  811. 

2.  Section  75.362  is  amended  by 
adding  at  the  beginning  of  paragraph 
(d)(2)  the  phrase  "Except  as  provided 
for  in  paragraph  (d)(3)  of  this  section," 
and  by  adding  paragraph  (d)(3)  to  read 
as  follows: 

§75.362    On-shift  examination. 

***** 

(d)*   *  * 

(3)  As  an  alternative  method  of 
compliance  with  paragraph  (d)(2)  of  this 
section  during  roof  bolting,  methane 
tests  may  be  made  by  sweeping  an  area 
not  less  than  16  feet  inby  the  last  area 
of  permanently  supported  roof,  using  a 
probe  or  other  acceptable  means.  This 


method  of  testing  is  conditioned  on 
meeting  the  following  requirements: 

(i)  The  roof  bolting  machine  must  be 
equipped  with  an  integral  automated 
temporary  roof  support  (ATRS)  system 
that  meets  the  requirements  of  §  75.209. 

(ii)  The  roof  bolting  machine  must 
have  a  permanently  mounted,  MSHA- 
approved  methane  monitor  which  meets 
the  maintenance  and  calibration 
requirements  of  §  75.342(a)(4),  the 
warning  signal  requirements  of 
§  75.342(b),  and  the  automatic  de- 
energization  requirements  of  §  75.342(c). 

(iii)  The  methane  monitor  sensor  must 
be  mounted  on  the  inby  end  and  within 
18  inches  of  the  longitudinal  center  of 
the  ATRS.  and  positioned  at  least  12 
inches  from  the  roof  when  the  ATRS  is 
fully  deployed. 

(iv)  Tne  manual  methane  test  must  be 
made  immediately  before  the  roof 
bolting  machine  enters  the  working 
place  unless  the  last  test  was  made 
within  20  minutes.  During  roof  bolting, 
methane  tests  are  also  required  at 
intervals  not  exceeding  20  minutes.  The 
test  may  be  made  either  from  under  the 
last  permanent  roof  support  or  from  the 
roof  bolter's  work  position  protected  by 
the  deployed  ATRS. 

(v)  Once  a  methane  test  is  made  at  the 
face,  all  subsequent  methane  tests  in  the 
same  area  of  unsupported  roof  must  also 
be  made  at  the  face,  from  imder 
permanent  roof  support,  using 
extendable  probes  or  other  acceptable 
means  at  intervals  not  exceeding  20 
minutes. 

(vi)  The  district  manager  may  require 
that  the  ventilation  plan  include  the 
minimum  air  quantity  and  the  position 
and  placement  of  ventilation  controls  to 
be  maintained  during  roof  bolting. 
•        •        *        •        • 

Dated:  September  20.  2002. 
Dave  D.  Lauriski, 

Assistant  Secretary  of  Labor  for  Mine  Safety 
and  Health. 

IFR  Doc.  02-24387  Filed  9-25-02:  8:45  ami 
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DEPARTMENT  OF  THE  TREASURY 

31  CFR  Part  103 
RIN  1506-AA26 

Rnaneial  Crimes  Enforcement 
Network;  Anti-Money  Laundering 
Programs  for  Unregistered  Investment 
Companies 

agency:  Financial  Crimes  Enforcement 

Network  (FinCEN),  Treasury. 

action:  Notice  of  proposed  rulemaking. 

summary:  FinCEN  is  proposing  to 
amend  the  Bank  Secrecy  Act  ("BSA") 
regulations  to  prescribe  minimum 
standards  applicable  to  certain 
unregistered  investment  companies, 
such  as  hedge  funds,  commodity  pools, 
and  similar  investment  vehicles, 
pursuant  to  the  revised  provision  in  the 
BSA  that  requires  financial  institutions 
to  establish  anti-money  laundering 
programs. 

DATES:  Written  comments  on  all  aspects 
of  the  proposal  are  welcome  and  must 
be  received  on  or  before  November  25, 
2002. 

ADDRESSES:  Because  paper  mail  in  the 
Washington  area  may  be  subject  to 
delay,  commenters  are  encouraged  to  e- 
mail  comments.  Comments  should  be 
sent  by  one  method  only.  Conmients 
(preferably  an  original  and  four  copies) 
may  be  mailed  to:  FinCEN.  PO  Box  39, 
Vienna,  Virginia  22183-1618.  Attention: 
NPRM— Section  352  Unregistered 
Investment  Company  Regulations. 
Comments  also  may  be  submitted  by 
electronic  mail  to  the  following  Internet 
address:  regcomments@fincen.treas.gov, 
again  with  a  caption,  in  the  body  of  the 
text,  "Attention:  NPRM— Section  352 
Unregistered  Investment  Company 
Regulations."  Comments  may  be 
inspected,  between  10  a.m.  and  4  p.m., 
in  the  FinCEN  reading  room  in 
Washington,  DC.  Persons  vdshing  to 
inspect  the  comments  submitted  must 
request  an  appointment  by  telephoning 
(202)  354-6400  (not  a  toll-free  nimiber). 
FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  the  Assistant  General  Counsel 
for  Banking  &  Finance  (Treasury),  (202) 
622-0480;  Office  of  the  Assistant 
General  Counsel  for  Enforcement 
(Treasury).  (202)  622-1927;  or  Office  of 
Chief  Counsel  (FinCEN),  (703)  905-3590 
(not  toll-ft«e  numbers). 
SUPPLEMENTARY  INFORMATION: 

L  Background 

Oh  October  26,  2001,  the  President 
signed  into  law  the  Uniting  and 
Strengthening  America  by  Providing 
Appropriate  Tools  Required  to  Intercept 
and  Obstruct  Terrorism  Act  of  2001 


(Public  Uw  107-56)  ("USA  Patriot  Act" 
or  "Act").  Title  III  of  the  Act  makes  a 
number  of  amendments  to  the  anti- 
money  laundering  provisions  of  the 
BSA.  which  are  codified  in  subchapter 
n  of  chapter  53  of  title  31 ,  United  States 
Code.  These  amendments  are  intended 
to  promote  the  prevention,  detection, 
and  prosecution  of  international  money 
laimdering  and  the  financing  of 
terrorism.  Section  352(a)  of  the  Act, 
which  bec£une  effective  on  April  24, 
2002,  amended  section  5318(h)  of  the 
BSA.  As  amended,  section  5318(h)(1) 
requires  every  "financial  institution"  to 
establish  an  anti-money  laundering 
program  that  includes,  at  a  minimum  (i) 
the  development  of  internal  policies, 
procedures,  and  controls;  (ii)  the 
designation  of  a  compliance  officer;  (iii) 
an  ongoing  employee  training  program; 
and  (iv)  an  independent  audit  function 
to  test  the  program.  Section  5318(h)(2) 
authorizes  the  Secretary,  after 
consulting  with  the  appropriate  Federal 
functional  regulator,  to  prescribe 
minimum  standards  for  anti-money 
laundering  programs,  and  to  exempt 
from  the  application  of  those  standards 
any  financial  institution  that  is  not 
otherwise  subject  to  BSA  regulation. 

Under  the  BSA,  the  definition  of     < 
"financial  institution"  includes  an 
"investment  company,"'  a  term  that  is 
not  defined  by  the  BSA  or  any  rule  yet 
adopted  by  FinCEN.  The  Investment 
Company  Act  of  1940  (codified  at  15 
U.S.C.  80a)  ("1940  Act")  defines  the 
term,  and  subjects  registered  investment 
companies  to  a  comprehensive  scheme 
of  regulation  administered  by  the 
Securities  and  Exchange  Commission 
("SEC").2  La  April  2002,  FinCEN  issued 
an  interim  final  rule  requiring 
investment  companies  that  are  "mutual 
funds"  (i.e.,  registered  open-end 
management  investment  companies  as 
described  in  the  1940  Act)  to  develop 
and  implement  anti-money  laundering 
programs  reasonably  designed  to 
prevent  them  bom  being  used  to 
laimder  money  or  finance  terrorist 


activities.^  By  separate  interim  rule. 
Treasury  temporarily  exempted 
investment  companies  other  than 
mutual  funds  from  the  requirement  of 
section  5318(h)(1)  of  the  BSA  that  they 
establish  anti-money  laundering 
programs.* 

In  the  interim  rule  on  anti-money 
laundering  programs  for  mutual  funds. 
Treasury  observed  that  there  are  a 
number  of  entities  excluded  from  the 
1940  Act  definition  of  "investment 
company,"  ^  and  that  those  entities  in 
the  fiiture  would  likely  be  required  to 
establish  anti-money  laundering 
programs  imder  section  352  of  the  Act.^ 
Today,  FinCEN  is  proposing  a  new  rule 
that  would  define  an  investment 
company  to  include  certain  investment 
vehicles  not  subject  to  regulation  under 
the  1940  Act.  and  require  these  entities 
to  establish  anti-money  laundering 
programs  in  accordance  with  guidelines 
included  in  the  rule.  These  guidelines 
are  substantially  the  same  as  those 
FinCEN  has  established  for  mutual 
funds. 

n.  Unregistered  Investment 
Companies — General  Issues 

While  Treasury  believes  it  is  « 

incumbent  upon  all  United  States 
businesses  to  be  on  guard  against  their 
use  by  terrorists  or  other  criminals  for 
money  laimdering.  the  BSA  imposes 


>  31  U.S.C.  5312(a)(2)(I). 

2  Section  3(a)(1)  of  the  1940  Act  defines 
"investment  company"  as  any  issuer  that  (A)  is  or 
holds  itself  out  as  being  engaged  primarily,  or 
proposes  to  engage  primarily,  in  the  business  of 
investing,  reinvesting  or  trading  in  securities;  (B)  is 
engaged  or  proposes  to  engage  in  the  business  of 
issuing  face-amount  certificates  of  the  installment 
type,  or  has  been  engaged  in  such  business  and  has 
any  such  certificate  outstanding;  or  (C)  is  engaged 
or  proposes  to  engage  in  the  business  of  investing, 
reinvesting,  owning,  holding,  or  trading  in 
securities  ^and  owns  or  proposes  to  acquire 
investment  securities  having  a  value  exceeding  40 
per  centum  of  the  value  of  such  issuer's  total  assets 
(exclusive  of  Government  securities  and  cash  items) 
on  an  unconsolidated  basis.  IS  U.S.C  80a-3(a)(l). 


'  FinCEN;  Anti-Money  Laundering  Programs  for 
Mutual  Funds  67  FR  21117  (Apr.  29.  2002).  Under 
the  rule,  the  anti-money  laundering  program  must 
include  achieving  and  monitoring  compliance  with 
the  applicable  requirements  of  the  BSA  and 
Treasury's  implementing  regulations. 

<  See  67  FR  21 110  (Apr.  29.  2002). 

'67  FR  21117.  supra  note  3.  Treasury  also 
observed  that,  while  mutual  funds  are  the 
predominant  type  of  registered  investment 
company,  other  types  of  investment  companies  are 
regulated  by  the  SEC,  such  as  closed-end  companies 
and  unit  investment  trusts.  A  closod-end  company 
typically  sells  a  fixed  number  of  shares  in  an 
underwritten  offering.  Holders  of  closed-end 
company  shares  than  trade  their  shares  in 
secondary  market  transactions,  usually  on  a 
securities  exchange  or  in  the  over-the-counter 
market.  A  unit  investment  trust  is  a  pooled 
investment  entity  without  a  a  board  of  directors  or 
investment  adviser,  and  offers  investors  redeemable 
units  in  an  unmanaged,  fixed  portfolio  of  securities. 
Treasur)'  stated  its  intention  to  continue  to  consider 
the  type  of  anti-money  laundering  program  that 
would  be  appropriate  for  these  companies, 
including  the  extent  to  which  they  pose  a  money 
laundering  risk  that  is  not  more  effectively  covered 
by  the  anti-money  laundering  program  of  another 
financial  institution  involved  in  their  distribution. 
Id.  at  21117-21118.  That  process  is  continuing. 

•  W.  at  n.5.  Section  356(c)  of  the  USA  Patriot  Act 
requires  that  the  Secretary,  the  Board  of  Governors 
of  the  Federal  Reserve  System  ('Federal  Reserve") 
and  the  SEC  jointly  submit  a  report  to  Congress  by 
October  26.  2002  recommending  effective 
regulations  to  apply  the  requirements  of  the  BSA  to 
investment  companies  as  defined  in  section  3  of  the 
1940  Act,  as  well  as  to  persons  that  would  be 
investment  companies  but  for  the  exceptions 
provided  in  sections  3(c)(1)  or  3(c)(7)  (15  U.S.C. 
»0a-3(cKl).  3(cM7)|. 
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legal  obligations  only  on  certain 
"financial  institutions"  to  develop  and 
implement  anti-money  laimdehng 
programs.  The  "financial  institutions" 
covered  by  the  BSA  are  listed  in  section 
5312  of  that  Act,  and  generally  include 
businesses  that  deal  in  cash,  securities, 
or  other  types  of  assets  that  can  be 
readily  converted  to  cash.  The  term 
"unregistered  investment  company," 
which  is  a  subset  of  the  term 
"investment  company,"  could  include  a 
large  range  of  entities  from  small 
investment  clubs  to  large  corporate 
holding  companies,  and,  in  between,  a 
vast  array  of  financing  vehicles  that  are 
unlikely  to  be  used  for  money 
laundering  purposes.  An  overly 
expansive  definition  of  "imregistered 
investment  company"  would 
urmecessarily  burden  businesses  not 
likely  to  be  used  to  launder  money. 
Moreover,  it  would  bring  within  the 
scope  of  the  BSA's  anti-money 
laimdering  requirements  so  many 
entities  as  to  tax  resources  of  the  federal 
regulatory  agencies  charged  with 
oversight  of  the  financial  institutions, 
diminishing  the  effectiveness  of  that 
oversight.  To  avoid  these  results,  the 
Treasury  staff  has  worked  closely  with 
staffs  of  the  SEC  and  the  Commodity 
Futures  Trading  Commission  ("CFTC") 
to  fashion  a  definition  designed  to 
balance  the  need  for  a  comprehensive 
national  program  to  prevent  money 
laundering  against  the  burdens  imposed 
by  the  BSA  on  businesses,  including 
small  businesses. 

Definition  of  Unregistered  Investment 
Company 

The  proposed  rule  would  define 
"unregistered  investment  company"  as 
(i)  an  issuer  that,  but  for  the  exclusions 
provided  in  sections  3(c)(1)  ^  and 
3(c)(7)  8  of  the  1940  Act,  would  be  an 


'Section  3(c)(1)  of  the  1940  Act  generally 
excludes  from  the  definition  of  "investment 
company"  any  issuer  that  is  not  engaged  in  or 
proposing  to  engage  in  a  public  offering  and  whose 
outstanding  securities  (other  than  short-term  paper) 
are  beneficially  owned  by  not  more  than  100 
persons.  15  U.S.C.  80a-3(c)(l). 

■  Section  3(c)(7)  of  the  1940  Act  excludes  from 
the  definition  of  "investment  company"  an  issuer 
in  which  all  the  investors  are  "qualified 
purchasers."  as  defined  in  the  1940  Act,  and  that 
has  not  engaged  in  a  public  offering  (as  defined  in 
15  U.S.C.  77d  and  17  CFR  230.501-230.508 
(Regulation  D)).  15  U.S.C.  80a-3(c)(7).  The  1940  Act 
and  SEC  rules  define  a  "qualified  purchaser"  as  a 
natural  person  who  possesses  at  least  S5  million  in 
investments:  a  non-natural  person  that  possesses  at 
least  S25  million  in  investments  or  is  owned 
excltisively  by  qualified  purchasers:  and  a  qualified 
institutional  buyer.  See  15  U.S.C.  80a-2(a)(51):  17 
CFR  270.2a51-i  to  270.2a51-3.  As  a  practical 
matter,  section  3(c)(7)  funds  also  may  tend  to  limit 
the  number  of  record  holders  of  their  securities  to 
less  than  500  persons  in  order  to  avoid  being 
subject  to  the  public  reporting  requirements  of  the 
Securities  Exchange  Act  of  1934  |15  U.S.C.  78l(g)|. 


investment  company  imder  the  1940 
Act,^  (ii)  a  commodity  pool,  and  (iii)  a 
company  that  invests  primarily  in  real 
estate  and/or  interests  therein.  This 
definition  generally  would  include 
entities  consisting  of  pools  of  various 
asset  classes:  securities,  commodity 
interests,  and  real  estate.  Several  types 
of  investment  companies  that  are  not 
registered  under  the  1940  Act  would  be 
covered  by  this  definition,  including 
hedge  funds,'"  private  equity  fimds," 
venture  capital  fimds,'^  commodity 


See  Report  of  the  President's  Working  Group  on 
Financial  Markets.  "Hedge  Funds,  Leverage,  and 
the  Lessons  of  Long-Term  Capital  Management," 
app.B  at  B-3  (1999)  [www.treas.gov/press/releases/ 
reports/hedgefund.pdf.)  ("Working  Group  Report"). 

*The  proposed  rule  therefore  would  use  the 
definition  of  "investment  company"  in  the  1940 
Act  as  a  reference  point.  See  also  section  356(c)  of 
the  Act  (requiring  Treasury,  the  Federal  Reserve, 
and  the  SEC  to  submit  a  report  to  Congress 
recommending  effective  regulations  to  apply  BSA 
requirements  to  investment  companies  as  defined 
in  section  3  of  the  1940  Act.  as  well  as  persons  that 
would  be  investment  companies  but  for  certain 
exceptions  from  that  definition).  Treasury 
anticipates  that  the  CFTC  will  participate  in  the 
development  of  this  report  because  many  persons 
that  will  be  considered  in  the  report  are  affiliated 
with  CFTC-registered  and  regulated  entities. 

•"The  term  "hedge  fund"  refers  generally  to  a 
privately  offered  investment  vehicle  in  which  the 
contributions  of  the  participants  are  pooled  and 
invested  in  a  portfolio  of  securities,  commodity 
futures  contracts,  or  other  assets.  In  1999.  the 
President's  Working  Group  on  Financial  Markets 
described  a  hedge  hind  as:  "any  pooled  investment 
vehicle  that  is  privately  organized,  administered  by 
professional  investment  managers,  and  not  widely 
available  to  the  public."  Working  Group  Report, 
supra  note  8.  at  1.  Hedge  funds  are  not  registered 
under  the  1940  Act  because  they  are  offered  in  a 
manner  that  makes  them  eligible  for  exceptions  to 
the  definition  of  "investment  company"  in  sections 
3(c)(1)  or  3(c)(7)  of  the  1940  Act.  See  supra  notes 
7-8.  These  funds  are  generally  only  offered  to 
persons  who  qualify  as  "accredited  investors"  or 
"qualified  purchasers"  under  the  federal  seciuities 
laws.  See  17  CFR  230.501(a)  (definition  of 
"accredited  investor");  15  U.S.C.  80a-l(a)(51) 
(definition  of  "qualified  purchaser").  Hedge  funds 
may  be  operated  by  CPOs.  Some  hedge  funds  also 
may  be  advised  by  investment  advisers  registered 
under  the  Investment  Advisers  Act  of  1940  [15 
U.S.C.  80b|  or  commodity  trading  advisors 
registered  under  the  CEA.  See  7  U.S.C.  la(5)-(6). 
Investors  in  a  hedge  fund  are  typically  able  to 
redeem  their  investments  on  a  quarterly,  semi- 
annual, or  annual  basis. 

'  <  Private  equity  funds  are  privately  offered 
investment  vehicles  in  which  the  contributions  of 
institutions  and  wealthy  individuals  are  pooled  and 
invested  in  a  portfolio  of  unregistered  equity 
securities  (of  public  or  private  companies)  managed 
by  a  professional  investment  adviser.  Private  equity 
funds  usually  have  a  limited  lifespan  of  8  to  12 
years,  and  investors  are  only  able  to  redeem  their 
investments  when  the  funds  liquidate.  These  funds 
also  do  not  register  under  the  1940  Act  in  reliance 
on  the  same  exemptions  relied  on  by  hedge  funds. 
See  supra  note  11. 

'^  Venture  capital  funds  are  privately  offered 
investment  vehicles  4n  which  the  contributions  of 
the  participants  are  pooled  to  invest  in  start-up 
companies.  The  advisers  to  these  funds  provide 
substantial  managerial  assistance  to  the  start~up 
companies  in  which  they  invest.  Venture  capital 
funds  typically  have  a  fixed  life  (usually  10  years). 
Once  the  fund  has  reached  its  target  size,  it  is 


pools  '^  and  real  estate  investment  trusts 
(REITs), I''  in  order  to  protect  against 
their  use  for  possible  money  laimdering. 

As  noted  aoove,  the  proposed  rule 
would  apply  to  commodity  pools, 
which  are  operated  by  commodity  pool 
operators  ("CPOs").»5  CPOs  that  are  not 
exempted  under  CFTC  regulations  are 
registered  with,  and  subject  to 
regulation  by,  the  CFTC  and  the 
National  Futures  Association  ("NFA"), 
the  futiu«s  industry  self-regulatory 
organization.  The  USA  Patriot  Act 
added  CPOs  to  the  BSA  definition  of 
"financial  institution." 

FinCEN  requests  comment  whether 
there  are  other  entities,  not  covered  by 
other  rules  requiring  anti-money 
laundering  programs,  that  pool  assets 
and  provide  a  similar  opportunity  for 
money  laundering  or  terrorist  financing, 
and  whether  such  entities  should  be 
required  by  the  final  rule  to  establish 
anti-money  laundering  programs. 

Because  of  the  broad  scope  of  the  type 
and  nature  of  businesses  that  may  rely 
on  the  exceptions  to  the  1940  Act,  may 
be  commodity  pools,  or  that  may  invest 
in  real  estate,  we  propose  to  narrow  the 


closed  to  further  investment  so  that  the  fund  has  a 
fixed  capital  pool  from  which  to  make  its 
investments.  Investors  typically  are  not  able  to 
redeem  their  investments  before  the  fund  matures 
or  expires.  These  funds  do  not  register  under  the 
1940  Act  in  reliance  on  the  exemptions  relied  on 
by  hedge  funds.  Id 

'^  A  "pool"  is  defined  in  Rule  4.10(d)  imder  the 
Commodity  Exchange  Act  ("CEA")  as  "any 
investment  trust,  syndicate  or  similar  form  of 
enterprise  operated  for  the  purpose  of  trading 
commodity  interests.  "  17  CFR  4.10(d). 

>«  REITs,  in  general,  are  investment  vehicles  in 
which  the  contributions  of  the  participants  are 
pooled  to  invest  in  real  estate,  and  sometimes  in 
real  estate-related  securities.  In  order  to  yield 
certain  federal  tax  benefits  REITs  must  satisfy  a 
range  of  ownership,  income,  asset,  distribution  and 
organizational  requirements  under  the  Internal 
Revenue  Code.  See  26  U.S.C.  856.  REITs  are 
organized  as  business,  trusts,  corporations,  or 
unincorporated  associations  that  are  specifically 
designated  as  REITs  for  federal  income  tax 
purposes.  REITs  typically  have  a  lifespan  of  10  to 
15  years.  Interests  in  REITs  may  be  publicly  or 
privately  offered  and  some  are  traded  on  securities 
exchanges.  An  investor  may  request  redemption  of 
its  interest  in  some  of  those  REITs  that  are  not 
publicly  traded.  Some  REITs  are  not  registered 
under  the  1940  Act  because  they  qualify  for  the 
exceptions  provided  by  section  3(c)(S)(C)  of  the 
1940  Ad  or  rule  3a-7  thereunder  1 15  U.S.C  aO»- 
3(c)(5)(C):  17  CFR  270.3»-7|. 

'5  A  CPO  is  defined  in  the  CEA  to  mean  "any 
person  engaged  in  a  business  that  is  of  the  nature 
of  an  investment  trust,  syndicate,  or  similar  form  of 
enterprise,  and  who,  in  connection  therewith, 
solicits,  accepts,  or  receives  from  others,  funds, 
securities,  or  property,  either  directly  or  through 
capital  contributions,  the  sale  of  stock  or  other 
forms  of  securities,  or  otherwise,  for  the  purpose  of 
trading  in  any  conunodity  for  future  delivery  on  or 
subfect  to  the  rules  of  any  contract  market  or 
derivatives  transaction  execution  facility,  except 
that  the  term  does  not  include  such  persons  not 
within  the  intent  of  the  definition  of  the  term  as  the 
Commission  (CFTC)  may  specify  by  rule, 
regulation,  or  order."  7  U.S.C  la(5). 
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definition  of  unregistered  investment 
company  through  three  limitations  and 
three  exceptions  described  below. 

(i)  Limitations 

(A)  Redemption  Rights.  Under  the 
proposed  definition,  an  "unregistered 
investment  company"  would  include 
only  those  companies  that  give  an 
investor  a  right  to  redeem  any  portion 
of  his  or  her  ownership  interest  within 
two  years  after  that  interest  was 
purchased, IB  Because  these  investment 
vehicles  rarely  receive  from  or  disburse 
to  investors  significant  amounts  of 
currency,  they  are  not  as  likely  as  other 
t)rpes  of  financial  institutions  (e.g., 
banks)  to  be  used  during  the  initial  or 
"placement"  stage  of  the  money 
laundering  process.'^  Money  laundering 
is  more  likely  to  occvu  through  these 
entities  at  the  "layering"  stage  of  the 
money  laundering  process, '^  which 


'"  As  a  result,  a  fund  would  be  excepted  from  the 
definition  only  if  it  precluded  an  investor  from 
redeeming  each  and  every  investment  [i.e..  imposed 
a  "lock-up"  period)  for  two  years  from  the  day  the 
investment  was  made.  Most  hedge  funds  have  one- 
year  lock-up  periods  and,  thus,  would  likely  be 
covered  by  the  definition  (assuming  they  meet  the 
other  terms  of  the  definition  and  the  other 
requirements  of  the  proposed  rule)  and  would  be 
required  to  have  anti-money  laundering  programs 
under  the  rule.  Furthermore,  any  unregistered 
investment  company  that  "permits  an  owner  to 
redeem"  (and  meets  the  other  requirements  of  the 
proposed  rule)  would  be  covered,  regardless  of 
whether  its  investors  have  the  opportunity  to  (or 
do)  sell  the  fund's  securities  in  secondary  market 
transactions.  The  existence  of  an  informal  or  formal 
secondary  market  for  the  fund's  securities  would 
not  affect  the  applicabilify  of  the  definition. 

Some  unregistered  investment  companies  may 
offer  dividend  reinvestment  plans.  For  the  purposes 
of  this  rule,  we  would  not  consider  an  investor  to 
"pun:haM"  an  interest  in  an  unregistered 
investment  company  if  the  investor  acquires  such 
interest  pursuant  to  a  dividend  reinvestment  plan 
offered  by  the  company.  Cf.  Securities  Act  Release 
No.  929  (July  29, 1936)  (describing  conditions 
under  which  the  issuance  of  securities  pursuant  to 
a  dividend  reinvestment  plan  is  not  a  sale  for  value 
subject  to  section  5  of  the  Securities  Act  of  1933  [15 
U.S.C.  77el).  The  two-year  lock-up  provision  does 
not  apply  to  interests  acquired  with  reinvested 
dividends.  Thus,  an  unregistered  investment 
company  that  does  not  permit  redemptions  within 
two  years  of  investment  would  not  become  subject 
to  the  proposed  rule  solely  because  it  permits 
investors  to  redeem  interests  acquired  through  the 
company's  dividend  reinvestment  plan  that  have 
been  held  for  less  than  two  years,  so  long  as  such- 
redemption  is  not  permitted  within  two  years  of  the 
investment  that  produced  the  reinvested  dividends. 

■'There  is  some  risk  that  money  launderers  will 
use  unregistered  investment  companies  during  the 
"placement"  stage  of  the  money  laundering  process. 
Suspicious  activity  observed  in  the  purchase  of 
investment  company  interests  includes  the  use  of 
money  orders  and  travelers  checks  in  structured 
amounts  to  avoid  currency  reporting  by  the  issuing 
financial  institution.  Similarly,  a  money  launderer 
could  pay  for  the  initial  purchase  of  an  interest  with 
several  wire  transfers,  each  in  an  amount  under 
SIO.OOO,  from  different  banks  or  brokerage  firms  to 
evade  currency  reporting. 

■""Layering"  involves  the  distancing  of  illegal 
proceeds  from  their  criminal  source  through  the 
creation  of  complex  layers  of  financial  transactions. 


generally  requires  the  money  launderer 
to  be  able  to  redeem  his  or  her  interests 
in  the  company.  Moreover,  companies 
that  offer  interests  that  are  not 
redeemable  or  that  are  redeemable  only 
after  a  lengthy  holding  or  "lock-up" 
period  lack  the  liquidity  that  makes 
certain  financial  institutions  attractive 
to  money  launderers  in  the  first  place.  ^" 
This  "redeemablilty"  requirement  is 
likely  to  exclude  publicly  traded  REITs, 
and  entities  that  require  lengthy 
investment  periods  without  the  ability 
to  redeem  assets,  including  private 
REITs,  a  large  niunber  of  special 
purpose  financing  vehicles,  and  many 
private  equity  and  venture  capital 
funds.2°  These  types  of  illiquid 
companies  are  not  likely  to  be  used  by 
money  launderers. 

FinCEN  requests  comment  on 
'  whether  a  two-year  limit  is  appropriate, 
given  the  purpose  of  the  rule.  Should 
the  limitation  be  for  a  longer  or  shorter 
period?  FinCEN  assumes  that  most 
hedge  funds  would  be  required  to  adopt 
anti-money  laundering  programs  under 
the  rule  because  they  have  only  a  one- 
year  "lock-up"  period.  Is  this 
assiunption  correct?  Would  the  limit 
result  in  some  companies  being 
excluded  that  may  nonetheless  be 
susceptible  to  use  by  money  launderers? 
What  is  the  likelihood  that  hedge  funds 
or  other  entities  will  adopt  two-year 
lock-up  periods  to  avoid  being  subject  to 
the  rule? 

(B)  Minimum  Assets.  The  proposed 
rule  would  be  limited  to  companies 
that,  as  of  the  most  recently  completed 
calendar  quarter,  have  total  assets  of 
$1,000,000  or  more.  This  threshold  is 
designed  to  exclude  investment  pools 


Money  launderers  could,  for  example,  use  hedge 
fund  accounts  to  layer  thefr  funds  by  sending  and 
receiving  money  and  wiring  it  quickly  through 
several  accounts  and  multiple  institutions,  or  by 
redeeming  an  interest  in  a  company  originally 
purchased  with  Illegal  pnxeeds  and  then 
reinvesting  the  proceeds  received  in  another 
unregistered  investment  company.  Layering  could 
also  involve  purchasing  funds  in  the  name  of  a 
fictitious  corporation  or  an  entity  designed  to 
conceal  the  true  owners. 

■'Unregistered  investment  companies  may  also 
play  a  role  in  the  integration  stage  of  money 
laundering,  i.e.,  the  stage  at  which  illegal  proceeds 
are  assimilated  into  the  legitimate  economy  or 
invested  into  legitimate  businesses.  For  example, 
layering  could  occur  through  multiple  transactions 
in  a  brokerage  account,  the  proceeds  of  which 
eventually  are  invested  in  the  unregistered 
investment  company. 

2°  The  "redeemabilify"  requirement  would 
exclude  all  types  of  entities  whose  interests  are  sold 
only  on  a  secondary  market,  e.g.,  a  securities 
exchange.  These  entities  generally  do  not  have  an 
account  relationship  or  otherwise  deal  directly  with 
investors  and  therefore  are  not  in  a  position  to 
monitor  for  money  laundering.  With  respect  to  such 
entities.  FinCEN  relies  upon  intermediaries  in 
secondary  markets,  such  as  broker-dealers,  to 
monitor  for  money  laundering. 


such  as  investment  clubs  and  other 
small  entities  that  are  unlikely  to  be 
used  for  money  laimdering.^'  FinCEN 
requests  comment  on  whether  this 
minimum  threshold  is  appropriate. 

(C)  Offshore  Funds.  Because  many  of 
these  unregistered  investment 
companies  operate  "offshore"  and  offer 
interests  in  their  companies  to  both  U.S. 
and  foreign  investors,  the  proposed  rule 
contains  a  jurisdictional  limitation.  The 
definition  of  "imregistered  investment 
company"  includes  only  an  entity  that  ■* 
is  organized  in  the  United  States,  sells 
ownership  interests  to  a  "U.S,  person" 
(as  defined  in  17  CFR  230.902(k)), "  or 
is  organized,  operated,  or  sponsored  by 
a  U.S.  person,  FinCEN  believes  this 
jurisdictional  nexus  is  appropriate,  and 
that  it  is  reasonable  to  require  such 
issuers  benefiting  from  the  financial  and 
legal  systems  of  the  United  States 
(assuming  they  meet  the  other 
requirements  of  the  rule)  to  establish 
anti-money  laundering  programs  to 
prevent,  detect,  and  facilitate  the 
prosecution  of  international  money 
iaundepng  and  terrorist  financing. 
FinCEN  requests  comment  on  whether 
this  jurisdictional  limitation  is 
appropriate. 

Exceptions 

The  proposed  rule  excepts  companies 
that  are  owned  by  one  family  ("family 
companies") "  from  the  definition  of 


"  FinCEN  believes  that  entities  with  less  than 
$1,000,000  in  assets  pose  significantly  lower  money 
laundering  risks  than  larger  entities  fa«c8Ufe  they 
lack  the  capacity  to  absorb  significant  amounts  of 
illegal  proceeds.  See  also  Section  312  (a)(4)(b)  of  the 
USA  Patriot  Act  (defining  "private  banking 
account"  to  include  accounts  of  not  1«m  than 
$1,000,000). 

"  17  CFR  230.902(k)  defines  "U.S.  perMn"  to 
mean  (i)  any  natural  person  resident  in  the  United 
States:  (ii)  any  partnership  or  corporation  organized 
or  incorporated  under  the  laws  of  the  United  States: 
(iii)  any  estate  of  which  any  executor  or 
administrator  is  a  U.S.  person:  (iv)  any  true!  of 
which  any  trustee  is  a  U.S.  person:  (v)  any  agency 
or  branch  of  a  foreign  entity  located  in  the  United 
States:  (vi)  any  non-discretionary  account  or  similar 
account  (other  than  an  estate  or  trust)  held  by  • 
dealer  or  other  fiduciary  organized,  incorporated,  or 
(if  an  individual)  resident  in  the  United  States:  and 
(vii)  any  partnership  or  corporation  if  (A)  organized 
or  incorporated  under  the  laws  of  any  foreign 
jurisdiction:  and  (B)  formed  by  a  U.S.  person 
principally  for  the  purpose  of  investing  in  securities 
not  registered  under  the  (Securities  Act  of  1933), 
unless  it  is  organized  or  incorporated,  and  owned, 
by  accredited  investors,  (as  defined  in  §  230.S01(a)) 
who  are  not  natural  persons,  estates  or  trusts.  The 
rule  also  excepts  certain  accounts  and  persons  from 
the  definition  of  "U.S.  person." 

"See  section  2(a)(51)(A)(ii)  of  the  1940  Act  [15 
U.S.C.  80a-2(a)(51)(A)(ii))  ("any  company  that 
owns  not  less  than  S5 .000.000  in  investments  and 
that  is  owned  directly  or  indirectly  by  or  for  2  or 
more  natural  persons  who  are  related  as  siblings  or 
spouse  (including  former  spouses),  or  direct  lineal 
descendants  by  birth  or  adoj>tion.  spouses  of  such 
persons,  the  estates  of  such  persons,  or  foundations, 
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unregistered  investment  company.  The 
rule  also  excepts  employees'  securities 
companies,^*  which  are  investment 
companies  established  by  employers  for 
the  benefit  of  employees.  The  rule 
further  excepts  employee  benefit  plans 
that  are  not  construed  to  be  pools  in 
CFTC  Rule  4.5(a)(4)."  None  of  these 
types  of  companies  is  likely  to  be  used 
for  money  laundering  piuposes  by  third 
parties  given  their  size,  structure  and 
purpose.  Finally,  the  rule  would  except 
companies  that  are  also  another  type  of 
"financial  institution"  under  the  BSA 
(such  as'a  broker-dealer)  to  prevent 
duplicative  application  of  the  BSA  anti- 
money  laundering  rules  to  the  same 
financial  institution. 

FinCEN  requests  comment  on 
whether  these  exceptions  from  the 
definition  are  appropriate  and  whether 
there  areDther  entities  that  should  be 
specifically  included  in  or  specifically 
excluded  (through  additional 
limitations  or  exceptions)  from  the 
definition  of  "unregistered  investment 
company." 

m.  The  Anti-Money  Laundering 
Program 

The  proposed  rule  follows  recent 
regulatory  actions  concerning  the 
establishment  of  anti-money  laimdering 
programs  by  financial  institutions.  The 
proposed  rule  sets  forth  minimum 
requirements  for  an  anti-money 
laundering  program  for  unregistered 
investment  companies  that  implement 
the  standards  outlined  in  BSA  section 
5318(h)(1).  The  proposed  rule  would 
require  that,  by  90  days  following 
publication  of  a  final  rule,  unregistered 
investment  companies  develop  emd 
implement  anti-money  laundering 
programs  reasonably  designed  to 
prevent  them  from  being  used  to 
launder  money  or  finance  terrorist 
activities  and  achieve  and  monitor 
compliance  with  the  applicable 
requirements  of  the  BSA  and  Treasiuy's 
implementing  regulations. 


charitable  organizations,  or  trusts  established  by  or 
for  the  benefit  of  such  persons").  The  exception  for 
family  companies  would  be  available  without 
regard  to  the  amount  of  assets  owned  by  the 
company. 

"  See  section  2(a)(13)  of  the  1940  Act  [15  U.S.C. 
80a-2(a)(13)).  An  employees'  securities  company  is 
"any  investment  company  or  similar  issuer  all  of 
the  outstanding  securities  of  which  (other  than 
short  term  paper)  are  beneficially  owned  (A)  by  the 
employees  or  persons  on  retainer  of  a  single 
employer  or  of  two  or  more  employers  each  of 
Which  is  an  affiliated  company  of  the  other.  (B)  by 
former  employees  of  such  employer  or  employers, 
(C)  by  members  of  the  inunediate  family  of  such 
employees,  persons  on  retainer,  or  former 
employees.  (D)  by  any  two  or  more  of  the  foregoing 
classes  of  persons,  or  (E)  by  such  employer  or 
employers  together  with  any  one  or  more  of  the 
foregoing  classes  of  persons."  Id. 

« 17  CFR  4.5(a)(4). 


The  legislative  history  of  the  BSA 
explains  that  the  requirement  to  have  an 
anti-money  laimdering  program  is  not  a 
one-size-fits-all  requirement.  The 
general  nature  of  the  requirement 
reflects  Congress's  intent  that  each 
financial  institution  should  have  the 
flexibility  to  tailor  its  program  to  fit  its 
business,  taking  into  accoimt  factors 
'Such  as  size,  location,  activities  and 
risks  or  vulnerabilities  to  money 
laundering.  This  flexibility  is  designed 
to  ensure  that  all  firms  subject  to  the 
statute,  from  the  largest  to  the  smallest 
firms,  have  in  place  policies  and 
procedures  that  are  both  effective  and 
appropriate  to  guard  against  money 
laundering.  2^  To  assiue  that  this 
requirement  receives  the  highest  level  of 
attention  throughout  these  diverse 
industries,  the  proposed  rule  requires 
that  each  unregistered  investment 
company's  program  be  approved  in 
writing  by  the  board  of  directors  or 
trustees,  the  general  partner  or,  if  the 
foregoing  do  not  exist,  senior 
management.2^  The  four  required 
elements  of  the  anti-money  laundering 
program  are  discussed  below. 

(1)  Establish  and  Implement  Policies, 
Procedures,  and  Internal  Controls 
Reasonably  Designed  To  Prevent        . 
Unregistered  Investment  Companies 
From  Being  Used  To  Launder  Money  or 
Finance  Terrorist  Activities,  Including 
But  Not  Limited  to  Achieving 
Compliance  With  the  Applicable 
Provisions  of  the  BSA  and  the 
Implementing  Regulations  Thereunder 

Written  policies  and  procediues, 
which  form  the  basis  of  any  compliance 
program,  shoiUd  set  forth  clearly  the 
details  of  the  program,  including  the 
responsibilities  of  the  individuds  and 
departments  involved.  Because 
unregistered  investment  companies 
operate  through  a  variety  of  different 
business  models,  one  generic  anti- 
money  laundering  program  for  this 
industry  is  not  possible;  rather,  each 
unregistered  investment  company  must 
develop  a  program  based  upon  its  own 
business  structure.  This  provision 
requires  that  each  unregistered 
investment  company  identify  its 
vulnerabilities  to  money  laimdering  and 


2B  See  USA  Patriot  Act  of  2001:  Consideration  of 
H.R.  3162  Before  the  Senate  (October  25.  2001) 
(statement  of  Sen.  Sarbanes).  147  Cong.  Rec. 
S10990-02:  Financial  Anti-Terrorism  Act  of  2001: 
Consideration  Under  Suspension  of  Rules  of  H.R. 
3004  Before  the  House  of  Representatives  (October 
17,  2001)  (statement  of  Rep.  KellyJ  (provisions  of 
the  Financial  Anti-Terrorism  Act  of  2(X)1  were 
incorporated  as  Title  III  in  the  Act).  147  Cong.  Rec. 
H6924-01. 

^'The  approval  could  be  given  at  the  company's 
first  regularly  scheduled  meeting  after  the  program 
is  adopted. 


terrorist  financing  activity,  understand 
the  BSA  requirements  applicable  to  it, 
identify  the  risk  factoiis  relating  to  these 
requirements,  design  the  procedures 
and  controls  that  will  be  required  to 
reasonably  assure  compliance  with 
these  requirements,  and  periodically 
assess  the  effectiveness  of  the 
procedures  and  controls.  Policies, 
procedures,  and  internal  controls 
should  be  reasonably  designed  to  detect 
activities  indicative  of  money   . 
laundering.  Transactions  that  could 
indicate  potential  money  laundering 
include  the  use  of  questionable  checks 
and  unusual  wire  activity.  For  example, 
an  investment  in  an  unregistered 
investment  company  by  check  drawn  on 
the  account  of  a  third  party,  or  by  one 
or  more  wire  transfers  from  an  account 
of  a  third  party,  in  each  case  unrelated 
•to  the  investor,  could  be  indicative  of 
attempted  money  laundering.  Other 
examples  of  "red  flags"  that  may 
indicate  potential  illegal  activity 
include  investor  difficulty  in  describing 
the  reasons  for  frequent  wire  transfers  to 
unfamiliar  bank  accounts  or 
jurisdictions  other  than  the  investor's 
home  country;  frequent  purchases  of 
interests  in  unregistered  investment  ~ 
companies  followed  by  redemptions, 
particularly  if  the  resulting  proceeds  are 
wired  to  unrelated  third  parties  or  bank 
accounts  in  foreign  countries;  non- 
economic  transfers,  such  as  the 
piux:hase  of  an  interest  for  a  large  dollar 
amount  followed  by  redemption  with 
indifference  as  to  penalty  amounts 
charged  by  the  company  for  engaging  in 
such  a  transaction;  transfers  to  accounts 
in  countries  where  drug  trafficking  is 
known  to  occur  or  other  high-risk 
coimtries;  and  the  transfer  of  a  monetary 
instrument  or  an  investment  interest 
from  a  foreign  government  to  a  private 
person.  An  unregistered  investment 
company  that  identifies  suspicious 
activity  should  take  reasonable  steps  to 
determine  if  its  suspicions  are  justified 
and  respond  accordingly,  including 
refusing  to  enter  into  a  transaction  that 
appears  designed  to  further  illegal 
activity.28 


2*  18  U.S.C.  1956  and  1957  make  it  a  cringe  for 
any  person,  including  an  individual  or  company,  to 
engage  knowingly  in  a  financial  transaction  with 
the  proceeds  from  any  of  a  long  list  of  crimes  or 
"specified  unlawful  activity."  Although  the 
standard  of  knowledge  required  is  "actual 
knowledge."  actual  knowledge  includes  "willful 
blindness."  Thus,  a  person  could  be  deemed  to 
have  knowledge  that  proceeds  were  derived  from 
illegal  activity  if  he  or  she  ignored  "red  flags"  that 
indicated  illegality.  Unregistered  investment 
companies  with  offshore  operations  in  or  with 
investors  from  jurisdictions  on  lists  maintained  by 
the  Office  of  Foreign  Asset  Control  (sanctioned 
countries),  FinCEN  (country  advisories),  or  the 
Financial  Action  Task  Force  on  Money  Laundering 
(non-cooperative  countries  and  territories)  should 
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Policies,  procedures,  and  internal 
controls  should  also  be  reasonably 
designed  to  assure  compliance  with 
BSA  requirements.  The  only  BSA 
requirement  currently  applicable  to 
unregistered  investment  companies  is 
the  obligation  to  report  on  Form  8300 
the  receipt  of  cash  or  certain  noncash 
instruments  totaling  more  than  $10,000 
in  one  transaction  or  two  or  more 
related  transactions.^^ 

We  also  note  that  unregistered 
investment  companies  may  become 
subject  to  additional  BSA  requirements, 
including  customer  and  investor 
identification  and  verification  under 
section  326  of  the  Act  and  filing 
suspicious  activity  reports.  If 
unregistered  iirvestment  companies 
become  subject  to  additional 
requirements,  their  compliance 
programs  will  need  to  be  updated  to 
include  appropriate  policies,  , 

procedures,  training,  and  testing 
functions. 

Unregistered  investment  companies 
typically  conduct  their  operations,  as  do 
mutual  funds,  through  separate  entities 
such  as  fimd  administrators,  investment 
advisers,  CPOs,  commodity  trading 
advisors,  broker-dealers  (including 
prime  brokers),  and  futures  commission 
merchants.  Some  elements  of  the 
compliance  program  will  best  be 
performed  by  personnel  of  these 
separate  entities,  in  which  case  it  is 
permissible  for  an  unregistered 
investment  company  to  contractually 
delegate  the  implementation  and 
operation  of  those  aspects  of  its  anti- 
money  laundering  program  to  such  an 
entity.  Any  unregistered  investment 
company  that  delegates  responsibility 
for  aspects  of  its  anti-money  laundering 
program  to  a  third  party,  however,    . 
remains  fully  responsible  for  the 
effectiveness  of  the  program,  as  well  as 
ensuring  that  federal  examiners  are  able 
to  obtain  information  and  records 
relating  to  the  anti-money  laundering 
program  and  to  inspect  the  third  party 
for  purposes  of  the  program.  In  addition, 
an  unregistered  investment  company 
would  remain  responsible  for  assuring 
compliance  with  this  regulation.  The 


be  particularly  sensitive  to  these  requirements.  For 
current  versions  of  these  country  lists,  refer  to  http:/ 
/www.treas.gov/offices/enforcement/ofac/sanctions/ 
index.html,  http://www.ustreas.gov/fincen/ 
pub_main.html.  and  http://wwwl.oecd.org/fatf/ 
NCCTjBn.htm,  respectively. 

2»See  31  CFR  103.30.  If  an  unregistered 
investment  company  includes  a  registered  broker- 
dealer  (as  principal  underwriter  or  distributor)  or  a 
bank  (as  transfer  agent),  then  those  separately 
registered  and  regulated  financial  institutions 
would  also  be  subject  to  additional  BSA 
requirements  administered  by  their  Federal 
functional  regulator,  such  as  suspicious  activity 
reporting. 


unregistered  investment  company  is 
still  responsible  for  taking  reasonable 
steps  to  identify  the  aspects  of  its 
operations  that  may  give  rise  to  BSA 
regulatory  requirements  or  that  are 
vulnerable  to  money  laundering  or 
terrorist  financing  activity;  developing 
and  implementing  a  program  reasonably 
designed  to  achieve  compUance  with 
such  regulatory  requirements  and  to 
prevent  such  activity;  monitoring  the 
operation  of  its  program;  and  assessing 
its  effectiveness.  For  example,  it  would 
not  be  sufficient  for  an  unregistered 
investment  company  simply  to  obtain  a 
certification  from  its  delegate  that  the 
company  "has  a  satisfectory  anti-money 
laundering  program." 

Investors  m  unregistered  investment 
companies  may  include  individuals  and 
institutional  investors  (such  as  pension 
funds  and  corporations),  as  well  as  other 
registered  and  unregistered  investment 
companies  [i.e.,  "funds  of  hedge 
fun(b").3°  The  diversity  and  complexity 
of  unregistered  investment  company 
structures,  particularly  those  with 
offshore  operations,  may  result  in  a  lack 
of  transparency  regarding  the  entities 
that  invest  in  the  unregistered 
investment  company. 3'  An  unregistered 
investment  company  would  need  to 
analyze  the  money  laundering  risks 
posed  by  any  entity  that  invests  in  it,  by 
using  a  risk-based  evaluation  of  relevant 
factors  regarding  the  investing  entity. 
Those  factors  include  the  type  of  entity, 
its  operator  or  sponsor,  its  location,  the 
type  of  regulation  to  which  that  entity 
or  its  operator  is  subject,  whether  the 
entity  has  an  anti-money  laundering 
program,  and  the  terms  of  any  such 
program.  Unregistered  investment 
companies  should  account  for  any  risks 
posed  by  any  offshore  operations  and 
affiliates  in  developing  their  policies, 
procedures,  and  internal  controls. 

(2)  Provide  for  Independent  Testing  for 
Compliance  To  Be  Conducted  by 
Company  Personnel  or  by  a  Qu^fied 
Outside  Party 

It  is  necessary  that  unregistered 
investment  companies  conduct  periodic 
testing  of  their  programs  to  assure  that 


'°  A  "fund  of  hedge  funds,"  for  example,  is  a 
registered  or  unregistered  investment  company  that 
invests  in  hedge  funds.  These  entities  can  be 
attractive  to  investors  who  seek  access  to  multiple 
hedge  fund  investments  by  investing  in  only  one 
investment  company.  See  Clow,  Robert,  "Fund  of 
Hedge  Funds  Boost  Market  Share,"  Financial  Times 
(London),  )une  3,  2002,  p.S. 

"  A  substantial  portion  of  unregistered 
investment  companies  are  domiciled  ofhhore,  in 
jurisdictions  that  may  not  regulate  their  activities. 
See  Working  Group  Report,  supra  note  8.  at  41 
(noting  that  a  significant  number  of  hedge  funds  are 
established  in  ofbhore  financial  centers  that  are  tax 
havens  and  may  be  engaged  in  illegal  tax  avoidance 
and  similar  unlawful  activities). 


the  programs  are  functioning  as 
designed.  Such  testing  should  be 
accomplished  by  personnel 
knowledgeable  about  the  business' 
money  laundering  risks  as  well  as  BSA 
requirements.  Such  testing  mav  be 
accomplished  by  employees  of  the 
unregistered  investment  company,  its 
affiliates,  or  unaffiliated  service 
providers  so  long  as  those  same 
employees  are  not  involved  in  the 
operation  or  oversight  of  the  program. 
The  frequency  of  such  a  review  would 
depend  upon  factors  such  as  the  size 
and  complexity  of  the  unregistered 
investment  company's  operations  and 
the  extent  to  which  its  business  model 
may  make  it  more  vulnerable  to  money 
laundering  than  other  institutions.  A 
written  assessment  or  report  should  be 
a  part  of  the  review,  and  any 
recommendations  resulting  from  such 
review  should,  of  course,  be  promptly 
implemented  or  submitted  to  the 
general  partner,  board  of  directors  or 
trustees,  or,  if  the  foregoing  do  not  exist 
at  the  unregistered  investment 
company,  senior  management  for 
consideration. 

(3)  Designate  a  Person  or  Persons 
Responsible  for  Implementing  and 
Monitoring  the  Operations  and  Internal 
Controls  of  the  Program 

The  \mregistered  investment  company 
must  charge  an  individual  (or 
committee)  with  the  responsibility  for 
overseeing  the  anti-money  laundering 
program.  The  person  (or  group  of 
persons)  should  be  competent  and 
knowledgeable  regarding  BSA 
requirements  and  money  laundering 
issues  and  risks,  and  empowered  with 
full  responsibility  and  authority  to 
develop  and  enforce  appropriate 
policies  and  procedures  throughout  the 
company.  Whether  the  compliance 
officer  is  dedicated  full  time  to  BSA 
compliance  would  depend  upon  the 
size  and  complexity  of  the  company. 
Although  in  some  cases  the 
implementation  and  operation  of  the 
compliance  program  will  be  conducted 
by  entities  (and  their  employees)  other 
than  the  unregistered  investment 
company,  the  person  responsible  for  the 
supervision  of  the  overall  program 
should  be  an  unregistered  investment 
company's  officer,  trustee,  general 
partner,  organizer,  operator,  or  sponsor, 
as  appropriate. 

(4)  Provide  Ongoing  Training  for 
Appropriate  Persons 

Employee  training  is  an  integral  part 
of  any  anti-money  laundering  program. 
In  order  to  carry  out  their 
responsibilities  effectively,  employees 
of  an  unregistered  investment  company 
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(and  of  any  affiliated  and  third-party 
service  providers)  must  be  trained 
regarding  the  BSA  requirements  that  are 
relevant  to  their  hmctions  and  the  signs 
of  money  laundering  that  could  arise  in 
the  course  of  their  duties.  Such  training 
could  be  conducted  by  outside  or  in- 
house  seminars,  and  could  include 
computer-based  training.  The  level, 
frequency,  and  focus  of  the  training 
would  be  determined  by  the 
responsibilities  of  the  employees  and 
the  extent  to  which  their  functions  bring 
them  in  contact  with  BSA  requirements 
or  possible  money  laundering  activity. 
Consequently,  the  training  program 
should  provide  both  a  general 
awareness  of  overall  BSA  requirements 
and  money  laundering  issues,  as  well  as 
more  job-specific  guidance  regarding  the 
particular  employee's  role  and  function 
in  the  anti-money  laundering 
program.  32  For  those  employees  whose 
duties  bring  them  in  contact  with  BSA 
requirements  or  possible  money 
laundering  activity,  the  requisite 
training  should  occur  when  the 
employee  assimies  those  duties. 
Moreover,  these  employees  should 
receive  periodic  updates  and  refreshers 
regarding  the  anti-money  laundering 
program. 

(5)  Notice  Requirement 

Unlike  many  other  financial 
institutions  subject  to  the  anti-money 
laundering  regime  in  the  BSA,  such  as 
banks,  savings  associations,  and  mutual 
funds,  unregistered  investment 
companies  are  not  necessarily  registered 
with  or  identifiable  by  Treasury  or 
another  Federal  functional  regulator. 
Without  a  methodology  for  identifying 
or  locating  these  unregistered  entities, 
there  woiild  be  virtually  no  way  for 
Treasury  or  the  appropriate  Federal 
functional  regulators  to  assure,  with  any 
degree  of  certainty,  through  examination 
or  enforcement,  that  covered 
imregistered  investment  companies  are 
in  compliance  with  the  rule. 
Furthermore,  while  certain  companies, 
particularly  larger  hedge  funds,  REITS, 
private  equity  funds  and  venture  capital 
funds,  may  be  identified  through  trade 
associations  or  other  relatively  simple 
search  methods,  other,  smaller,  less 
public  or  offshore  entities  could  escape 
scrutiny.  For  the  rule  to  operate  and  be 
enforced  effectively  there  must  be  a 


'^^  Appropriate  topics  for  an  anti-money 
laundering  program  include,  but  are  not  limited  to: 
BSA  requirements,  a  description  of  money 
laundering,  how  money  laundering  is  carried  out. 
what  types  of  activities  and  transactions  should 
raise  concerns,  what  steps  should  be  followed  when 
suspicions  arise,  and  the  Office  of  Foreign  Assets 
Control  and  other  government  agency  lists. 


practical  means  of  identifying  and 
locating  companies  subject  to  the  rule. 

The  BSA  authorizes  the  Secretary  of 
the  Treasury  to  prescribe  (after 
consultation  with  the  appropriate 
Federal  functional  regulator)  minimum 
standards  for  anti-money  laundering 
programs  established  under  the  BSA  ^^ 
and  to  require  a  class  of  financial 
institutions  to  maintain  appropriate 
procediires  ensure  compliance  with  the 
BSA.34  Notice  of  the  identity  of  the 
members  of  a  regulated  class  is  a  key 
procedure  in  the  effective  monitoring 
and  enforcement  of  compliance  with  the 
BSA.  Therefore,  the  proposed  rule 
requires  that  each  unregistered 
investment  company  file  a  short  notice 
("Notice")  identifying  itself  and 
providing  some  very  basic  information 
about  the  company. 

The  notice  filing  requirement  is 
implicitly  authorized  by  the  BSA  as  a 
"legitimate,  reasonable,  and  direct 
adjunct"  to  the  Secretary's  explicit 
statutory  authority  to  require  financial 
institutions  to  adopt  compliance 
programs  to  detect  and  prevent  money 
laundering  in  31  U.S.C.  5318(a)(2),  as 
well  as  the  Secretary's  broad  powers 
under  the  BSA  to  require  reports  and 
records  useful  to  criminal  tax  and 
regulatory  uses.^s  Because  many 
unregistered  investment  companies  lack 
a  federal  functional  regxilator,  without  a 
notice  requirement  of  some  kind. 
Treasury  (or  its  designee)  would  lack 
the  means  to  examine  for  and  enforce 
compliance  with  the  rule.  The  notice 
requirement  is  therefore  a  direct  adjunct 
to  the  Secretary's  enforcement 
authority. 36  Indeed,  there  are  a  number 
of  agency  regulations  requiring  notice 
filings  and  other  types  of  filings  that 
Congress  did  not  explicitly^uthorize. 
For  example,  the  Office  of  the 
Comptroller  of  the  Currency,  under  its 
general  authority  regulatory  authority  in 
12  U.S.C.  93a,  has  promulgated 
regulations  governing  the  issuance  of 
investment  securities  of  national  banks 
that  are  expressly  exempt  from  certain 
registration  requirements  of  the  federal 
securities  laws.^^  Similarly,  the  CFTC 
has  issued  rules  that  require  CPOs  that 
are  exempt  from  registration  to  file  a 
notice  claiming  eligibiUty  for  the 
exemption.38 


"See31  U.S.C.  5318(h)(2). 

3<31  U.S.C.  5318(a)(2). 

'*  See  United  States  v.  Chesapeake  Sr  Ohio 
Railway  Co..  426  U.S.  500  (1976);  see  also  Touche 
Ross  B-  Co.  V.  SEC.  609  F.  2d  570.  582  (D.C.  Cir. 
1979). 

"*  See  Outdoor  Systems.  Inc.  v.  City  of  Atlanta. 
885  F.  Supp.  1572,  1582.  (N.D.  Ga.  1995). 

"See  12  CFR  part  16. 

^•Seel7CFR4.5. 
to  include  " 


The  Notice  would  be  required  to 
include — 

•  The  name,  address,  e-mail  address 
and  telephone  number  of  the 
unregistered  investment  company; 

•  The  name,  address,  e-mail  address, 
telephone  number  and  registration 
number  of  any  investment  adviser, 
commodity  trading  advisor,  CPO, 
organizer  or  sponsor  of  the  imregistered 
investment  company; 

•  The  name,  e-mail  address  and 
telephone  number  of  the  designated 
anti-money  laimdering  program 
compliance  officer; 

•  The  dollar  amount  t)f  assets  under 
management  held  by  the  unregistered 
investment  company;  and 

•  The  number  of  participants,  interest 
holders  or  security  holders  in  the 
imregistered  investment  company. 

Filing  Procedures.  An  unregistered 
investment  company  would  have  to  file 
with  FinCEN  a  Notice  described  in 
Appendix  C  of  subpart  I  of  31  CFK  part 
103.  Completed  Notices  may  be 
submitted  to  FinCEN  by  accessing 
FinCEN's  hitemet  Web  site,  http:// 
www.treas.gov/fincen,  and  entering  the 
appropriate  information  as  directed,  or 
by  mail  to:  FinCEN.  PO  Box  39,  Mail 
Stop  100,  Vienna,  VA  22183. 

Filing  Date.  An  unregistered 
investment  company  would  have  to  file 
a  Notice  within  90  days  after  it  first 
becomes  subject  to  the  provisions  of  this 
rule. 

Amendments.  An  unregistered 
investment  company  would  have  to  file 
an  amendment  to  its  Notice  not  later 
than  30  days  after  any  change  to  the 
information  in  the  Notice  other  thdn  the 
amount  of  assets  under  management  or 
the  number  of  participants,  interest 
holders  or  security  holders. 

Withdrawal.  An  imregistered 
investment  company  would  have  to 
withdraw  its  Notice  within  90  days  after 
ceasing  to  be  subject  to  the  provisions 
of  this  rule. 

Finally,  unregistered  investment 
companies  would  be  encouraged  to 
adopt  procedures  for  voluntarily  filing 
Suspicious  Activity  Reports  vfith 
FinCEN  and  for  reporting  suspected 
terrorist  activities  to  FinCEN  using  its 
Financial  Institutions  Hotline  (1-866- 
566-3974). 

FinCEN  requests  comment  regarding 
whether  the  proposed  notice 
requirement  is  appropriate.  Is  there  any 
other  means  by  which  FinCEN  could 
readily  identify  all  the  unregistered 
investment  companies  subject  to  the 
proposed  rule?  Should  those  commodity 
pools  that  are  identified  in  the  database 


of  the  NFA  bp^csmQtfroin  this 
requiremenu^s      ^'^'^^ 

IV.  Regulatory  Flexibility  Act 

It  is  hereby  certified  that  this 
proposed  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  costs  associated  with  the 
development  of  anti-money  laundering 
programs  are  attributable  to  the 
mandates  of  section  352  of  the  Act. 
Moreover,  because  the  proposed  rule 
applies  only  to  those  unregistered 
investment  companies  with  assets  of 
$1,000,000  or  more  and  also  excludes 
family  companies,  employees'  seciuities 
companies,  and  certain  employee 
benefit  plans  that  are  not  construed  to 
be  pools,  it  is  unlikely  that  many  small 
unregulated  investment  companies  will 
be.  subject  to  the  rule.  In  addition,  the 
proposed  rule  will  not  impose 
significant  burdens  on  those  small 
unregistered  investment  companies 
covered  by  the  rule  because  they  are 
already  subject  to  Form  8300  reporting 
and  may  build  on  their  existing  risk 
management  procedures  and  prudential 
business  practices  to  ensure  compliance 
with  this  rule  as  well  as  anti-money 
laundering  risk  management.  Similarly, 
the  procedures  currently  in  place  at 
mutual  fimds  to  comply  with  existing 
BSA  rules  should  assist  imregistered 
investment  companies  in  establishing 
their  anti-money  laundering  programs. 
Finally,  the  imregistered  investment 
companies  subject  to  the  rule  will  not  be 
compelled  to  obtain  more  sophisticated 
legal  or  accounting  advice  than  that 
already  required  by  such  companies  to 
run  their  businesses. 

V.  Executive  Order  12866 

The  Department  of  the  Treasury  has 
determined  that  this  proposed  rule  is 
not  a  significant  regulatory  action  under 
Executive  Order  12866.  Accordingly,  a 
regulatory  impact  analysis  is  not 
required. 

VI.  Paperwork  Reduction  Act 

The  collections  of  information 
contained  in  this  proposed  rule  are 
being  submitted  to  the  Office  of 
Management  and  Budget  for  review  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3507(d)).  Comments  on  the  collection  of 
information  should  be  sent  (preferably 


"CPOs  are  required  to  file  with  the  CFTC  and 
NFA  a  disclosure  statement  concerning  the  CPO 
and  each  commodity  pool  operated  by  that  CPO. 
See  17  CFR  4.21.  4.24.  4.25  and  4.26.  The  NFA 
maintains  a  publicly  available  database 
[www.nfa.futures.org/basic)  with  the  names, 
addresses,  NFA  identiRcation  numbers,  regulatory 
history,  and  other  information  provided  by  the 
CFOs  in  their  disclosure  document. 


by  fex  (202-395-6974))  to  Desk  Officer 
for  the  Department  of  the  Treasury, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project 
(1506),  Washington,  DC  20503  (or  by  the 
Internet  to  jlackeyj@omb.eop.gov),  with 
a  copy  to  FinCEN  by  mail  or  the  Internet 
at  the  addresses  previously  specified. 
Comments  on  the  collection  of 
information  should  be  received  by 
November  25,  2002. 

The  collections  of  information  in  this 
proposed  rule  are  in  31  CFR  103.132(b) 
and  (d).  The  information  will  be  used  by 
federal  agencies  to  verify  compliance  by 
unregistered  investment  companies 
with  the  provisions  of  31  CFR  103.132. 
The  collections  of  information  are 
mandatory. 

Description  of  Recordkeepers  and 
Responders:  Unregistered  investment 
companies  as  defined  in  31  CFR 
103.132(a). 

Estimated  Number  of  Recordkeepers: 
5,000. 

Estimated  Avemge  Annual  Burden 
Per  Recordkeeper  The  estimated 
average  burden  associated  with  the 
recordkeeping  requirement  in  this 
proposed  rule  is  1  hour  per 
recordkeeper. 

Estimated  Total  Annual 
Recordkeeping  Burden:  5,000  hours. 

Estimated  Number  of  Respondents: 
5,000. 

Estimated  Average  Annual  Burden 
Per  Respondent:  The  estimated  average 
burden  associated  with  the  notice 
requirement  in  this  proposed  rule  is  30 
minutes  per  respondent. 

FinCEN  specifically  invites  comments 
on  the  following  subjects:  (a)  Whether 
the  collections  of  information  are 
necessary  for  the  proper  performance  of 
the  mission  of  FindXN,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of 
FinCEN's  estimate  of  the  burden  of  the 
.  collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
unregistered  investment  companies, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology;  and  (e) 
estimates  of  capital  or  start-up  costs  and 
costs  of  operation,  maintenance,  and. 
purchase  of  services  to  provide 
information. 

List  of  Subfects  in  31  CFR  Part  103 

Banks,  Banking,  Brokers, 
Commodities  futures,  Coimter  money 
laundering.  Counter-terrorism, 
Currency,  Foreign  banking,  Reporting 
and  recordkeeping  requirements. 


PAm*  103— RNANCIAL 
RECORDKEEPING  AND  REPORTINQ 
OF  CURRENCY  AND  FOREIGN 
TRANSACTIONS 

1.  The  authority  citation  for  part  103 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1829b  and  1951-1959; 
31  U.S.C.  5311-5331;  title  III.  sees.  314,  352, 
Pub.  L.  107-56, 115  Stat.  307. 

2.  In  subpart  I,  add  new  §  103.132  to 
read  as  follows: 

f  103.132    Antt-inoney  laundering 
programs  for  unregiatered  Investment 
compenlea. 

(a)  Definitions.  For  purposes  of  this 
section  and  Appendix  C  to  this  subpart 
I— 

(1)  The  terms  company,  director, 
issuer,  person,  security,  and  value  have 
the  same  meanings  as  provided  in 
section  2(a)  of  the  Investment  Company 
Act  of  1940  (15  U.S.C.  80a-2). 

(2)  The  term  investment  adviser  has 
the  same  meaning  as  provided  in 
section  202(a)(ll)  of  the  Investment 
Advisers  Act  of  1940  (15  U.S.C.  80b- 
2(a)(ll)). 

(3)  The  term  commodity  pool  means 
a  pool  as  defined  in  17  CFR  4.10(d). 

(4)  The  term  commodity  pool  operator 
has  the  same  meaning  as  provided  in 
section  1(a)(5)  of  the  Qommodity 
Exchange  Act  (7  U.S.C.  1(a)(5)). 

(5)  The  term  commodity  trading 
advisor  has  the  same  meaning  as 
provided  in  section  1(a)(6)  of  the 
Commodity  Exchange  Act  (7  U.S.C. 
1(a)(6)). 

(6)(i)  Except  as  provided  in  paragraph 
(a)(6)(ii)  of  this  section,  the  term 
unregistered  investment  company 
means  an  issuer  that  is  a  company — 

(A)  That—: 

(2)  Would  be  an  investment  company 
under  the  Investment  Company  Act  of 
1940  (15  U.S.C.  80a)  but  for  the 
exclusions  provided  for  in  sections 
3(c)(1)  and  3(c)(7)  of  that  Act  (17  U.S.C. 
80a-3(c)(l)  and  (7)); 
(2)  Is  a  commodity  pool;  or 
(5)  Invests  primarily  in  real  estate 
and/or  interests  therein; 

(B)  That  permits  an  owner  to  redeem 
his  or  her  ownership  interest  within  two 
years  of  the  purchase  of  that  interest; 

(C)  That  has  total  assets  ( including - 
received  subscriptions  to  invest)  as  of 
the  end  of  the  most  recently  completed 
calendar  quarter  the  value  of  which  is 
$1,000,000  or  more;  and 

(D)  lliat  is  organized  under  the  law  of 
a  State  or  the  United  States,  is 
organized,  operated  or  sponsored  by  a 
U.S.  person,  or  sells  ownership  interests 
to  a  U.S.  person.  For  purposes  of  this 
paragraph  (a)(6)(i)(D),  the  term  U.S. 
Person  has  the  same  meaning  as 
provided  in  1 7  CFR  230.902(k)). 


UMI 
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(ii)  The  term  unregistered  investment 
company  does  not  include: 

(A)  Any  person  that  is  otherwise 
required  to  have  an  anti-money 
laundering  program  pursuant  to  this 
subpart; 

(B)  A  family  company  described  in 
section  2(a)(51)(A)(ii)  of  the  Investment 
Company  Act  of  1940  (15  U.S.C.  80a- 
2(a)(51)(A)(ii)),  but  without  regard  to  the 
amount  of  assets  owned  by  such 
company; 

(Cj  An  employees'  securities  company 
as  described  in  section  2(a)(13)  of  the 
Investment  Company  Act  of  1940  (15 
U.S.C.  80a-2{a)(13));  and 

(D)  An  employee  benefit  plan  (as  that 
term  is  defined  in  17  CFR  4.5(a)(4))  that 
is  not  construed  to  be  a  pool. 

(b)  Anti-money  laundering  program 
required.  Effective  [the  date  that  is  90 
days  after  publication  of  the  final  rule], 
each  unregistered  investment  company 
shall  develop  and  implement  a  written 
anti-money  laundering  program 
reasonably  designed  to  prevent  the 
company  from  being  used  for  money 
laundering  or  the  financing  of  terrorist 
activities  and  fo  achieve  and  monitor 
compliance  with  the  applicable 
requirements  of  the  Bank  Secrecy  Act 
(31  U.S.C.  5311  et  seq.)  (BSA),  and  this 
part.  The  anti-money  laundering 
program  must  be  approved  in  writing  by 
its  board  of  directors  or  trustees  or,  if  it 
does  not  have  one,  by  its  general 
partner,  sponsor,  organizer,  operator,  or 
other  person  who  has  a  similar  function 
with  respect  to  the  company.  To  the 
extent  any  definition  incorporated  into 
this  rule  by  reference  requires  action  by 
the  unregistered  investment  company's 
board  of  directors,  such  action  may  be 
performed  by  any  of  the  aforementioned 
persons  if  it  has  no  board  of  directors. 
The  unregistered  investment  company 
shall  make  its  anti-money  laundering 
program  available  for  inspection  by  the 
Department  of  the  Treasiny  or  its 
designee  upon  request. 

(c)  Minimum  requirements.  The  anti- 
money  laundering  program  shall  at  a 
minimujn: 

(1)  Establish  and  implement  policies, 
procedures,  and  internal  controls 
reasonably  designed  to  prevent  the 
investment  company  from  being  used 
for  money  laundering  or  the  financing  of 
terrorist  activities  and  to  achieve 
compliance  with  the  applicable 
provisions  of  the  BSA  and  this  part; 

(2)  Provide  for  independent  testing  for 
comphance  to  be  conducted  by  the 
investment  company's  personnel  or  by  a 
qualified  outside  party; 

(3)  Designate  a  person  or  persons 
responsible  for  implementing  and 
monitoring  the  operations  and  internal 
controls  of  the  program;  and 


(4)  Provide  ongoing  training  for 
appropriate  persons. 

(d)  Notice.  Each  imregistered 
investment  company  must  provide 
information  to  FinCEN  as  required  by 
this  paragraph  (d). 

(1)  Each  unregistered  investment 
company  must  file  with  FinCEN  a 
Notice  described  in  Appendix  C  of  this 
subpart.  Completed  Notices  may  be 
submitted  to  FinCEN  by  accessing 
FinCEN's  Internet  Web  site,  http-// 
www.treas.gov/fincen,  and  entering  the 
appropriate  information  as  directed,  or 
by  mail  to:  FinCEN,  PO  Box  39,  Mail 
Stop  100,  Vienna,  VA  22183 

(2)  The  Notice  required  by  paragraph 
(d)(1)  of  this  section  must  be  filed  not 
later  than  90  days  after  the  date  an 
unregistered  investment  company  first 
becomes  subject  to  this  section.  If  an 
unregistered  investment  company 
ceases  to  be  subject  to  this  section,  it 
must  so  advise  FinCEN  not  later  than  90 
days  after  ceasing  to  be  subject  to  this 
section. 

(3)  Each  unregistered  investment 
company  must  include  the  following 
information  in  the  Notice  required  by 
paragraph  (d)(1)  of  this  section: 

(i)  The  name  of  the  uiu^istered 
investment  company,  including  all 
family  or  complex  names,  trade  names 
and  doing-business-as  names; 

(ii)  The  complete  street  address, 
telephone  number  and,  if  applicable,  the 
e-mail  address  of  the  unregistered 
investment  company; 

(iii)  The  name,  complete  street 
address,  telephone  number,  and  if 
applicable,  the  e-mail  address  and 
registration  number  of  the*  investment 
adviser,  commodity  trading  advisor, 
commodity  pool  operator,  organizer, 
and/or  sponsor  of  the  unregistered 
investment  company; 

(iv)  The  name,  telephone  number  and, 
if  applicable,  e-mail  address  of  the 
person  or  persons  designated  pursuant 
to  paragraph  (c)(3)  of  this  section; 

(v)  The  total  assets  under  management 
held  by  the  unregistered  investment 
company  as  of  the  end  of  the 
imregistered  investment  company's 
most  recent  fiscal  year;  and 

(vi)  The  total  number  of  participants, 
interest  holders  or  secxirity  holders  in 
the  unregistered  investment  company. 

(4)  An  unregistered  investment 
company  must  file  a  revised  Notice  with 
FinCEN  if  there  is  a  change  in  any  of  the 
information  required  by  paragraph 
(d)(3)(i),  (ii),  (iii),  or  (iv)  of  this  section. 
The  revised  Notice  must  be  filed  in 
accordance  with  paragraph  (d)(1)  of  this 
section  not  later  than  30  days  after  the 
date  of  any  such  change. 

3.  Add  appendix  C  to  subpart  I  of  part 
103  to  read  as  follows: 


Appendix  C  to  Subpart  I  of  Part  103 

Unregistered  Investment  Companies,  Notice 
for  Purposes  of  31  CFR  103.132(d) 

Notice  is  given,  on  behalf  of  (insert  all 
names  of  unregistered  investment  company) 

that: 

(1)  The  unregistered  investment  company 
specified  above  is  an  "unregistered 
investment  company"  as  such  term  is 
defined  in  31  CFR  103.132(a). 

(2)  The  address,  e-mail  address  (if 
applicable),  and  telephone  number  of  the 
unregistered  investment  company  are  as 
follows: 

Address:    


e-mail  Address  (if  applicable): 
Telephone  Nimiber:. 


(3)  The  name,  address,  e-mail  address  (if 
applicable),  telephone  number,  and 
registration  number  of  any  investment 
adviser,  commodity  trading  advisor, 
commodity  pool  operator,  organizer  or 
sponsor  of  the  unregistered  investment 
company  are  as  follows: 

Type  of  Entity: 

Name:     ___^^ 

Address: 


e-mail  Address:   

Telephone  Number:. 
Registration  Number: 

Type  of  Entity:     

Name:     ■__ 

Address:    


e-mail  Address:    

Telephone  Number:. 
Registration  Number: 

Type  of  Entity:     

Name: 

Address:      


e-mail  Address:   

Telephone  Number:.  

Registration  Number:     

(4)  The  name,  e-mail  address  (if 
applicable],  and  telephone  number  of  the 
designated  anti-money  laundering  program 
compliance  officer  of  the  unregistered 
Investment  company  are  as  follows: 
Name: 


e-mail  Address:   

Telephone  Number:. 

(5)  The  dollar  amount  of  assets  under 
management  held  by  the  unregistered 
investment  company  as  of  the  end  of  its  most 
recent  fiscal  year  is  S . 

(6)  The  number  of  participants,  interest 
holders  or  security  holders  in  the 
unregistered  investment  company  is 


BY:_ 
Name 


TiUe 
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Date 

Dated:  September  18,  2002. 
James  F.  Sloan, 

Director,  Financial  Crimes  Enforcement 
Network. 

[PR  Doc.  02-24145  Filed  9-25-02;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

31  CFR  Part  103 
Rm  1506-AA28 

Financial  Crimea  Enforcement 
Network;  Anti-Money  Laundering 
Programa  for  Inaurance  ComfMnlea 

AGENCY:  Financial  Crimes  Enforcement 

Network  (FinCEN),  Treasury. 

ACTION:  Notice  of  proposed  nUemaldng. 

summary:  FinCEN  is  issuing  this 
proposed  rule  to  prescribe  minimiun 
standards  applicable  to  insurance 
companies  pursuant  to  the  revised 
provision  in  the  Bank  Secrecy  Act  that 
requires  financial  institutions  to 
establish  anti-money  laimdering 
programs. 

DATES:  Written  comments  may  be 
submitted  on  or  before  November  25, 
2002. 

ADDRESSES:  Commenters  are  encouraged 
to  submit  comments  by  electronic  mail 
because  paper  mail  in  the  Washington, 
E)C,  area  may  be  delayed.  Comments 
submitted  by  electronic  mail  may  be 
sent  to  regcomments@fincen.treas.gov 
with  the  caption  in  the  body  of  the  text, 
"ATTN:  Section  352— hisurance 
Company  Regulations."  Comments 
(preferably  an  original  and  four  copies) 
adso  may  be  submitted  by  paper  mail  to 
FinCEN,  P.O.  Box  39.  Vienna,  VA 
22183,  ATTN:  Section  352— hisurance 
Company  Regulations.  Comments 
should  be  sent  by  one  method  only. 
Comments  may  be  inspected  at  FinCEN 
between  10  a.m.  and  4  p.m.,  in  the 
FinCEN  Reading  Room  in  Washington, 
DC.  Persons  wishing  to  inspect  the 
comments  submitted  must  request  an 
appointment  by  telephoning  (202)  354- 
6400  (not  a  toll-free  number). 
FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  Chief  Counsel,  FinCEN,  (703) 
905-3590;  Office  of  the  Assistant 
General  Coimsel  for  Enforcement 
(Treasury),  (202)  622-1927;  or  the  Office 
of  the  Assistant  General  Counsel  for 
Banking  and  Finance  (Treasiuy),  (202) 
622-0480  (not  toll-free  niunbers). 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  October  26,  2001,  the  President 
signed  into  law  the  Uniting  and 


Strengthening  America  by  Providing 
Appropriate  Tools  Required  to  Intercept 
and  Obstruct  Terrorism  (USA  PATRIOT 
ACT)  Act  of  2001  (PubUc  Law  107-56) 
(the  Act).  Title  III  of  the  Act  makes  a 
nimiber  of  amendments  to  the  anti- 
money  laimdering  provisions  of  the 
Bank  Secrecy  Act  (BSA),  which  is 
codified  in  subchapter  n  of  chapter  53 
of  title  31,  United  States  Code.i  These 
amendments  are  intended  to  provide 
additional  tools  to  prevent,  detect,  and 
prosecute  international  money 
laimdering  and  the  financing  of 
terrorism.  Section  352(a)  of  the  Act, 
which  became  effective  on  April  24, 
2002,  amends  section  5318(h)  of  the 
BSA.  As  amended,  section  5318(h)(1) 
requires  every  financial  institution  to 
establish  an  anti-money  laundering 
program  that  includes,  at  a  minimum,  (i) 
the  development  of  internal  policies, 
procedures,  and  controls;  (ii)  the 
designation  of  a  compliance  officer;  (iii) 
an  ongoing  employee  training  program; 
and  (iv)  an  independent  audit  function 
to  test  programs.  Section  352(c)  of  the 
Act  directs  the  Secretary  to  prescribe 
regulations  for  anti-money  laundering 
programs  that  are  "commensurate  with 
the  size,  location,  and  activities"  of  the 
financial  institutions  to  which  such 
regulations  apply.  Section  5318(h)(1) 
permits  the  Secretary  to  exempt  from 
this  anti-money  laundering  program 
requirement  those  financial  institutions 
not  currently  subject  to  FinCEN's 
regulations  implementing  the  BSA. 
Section  5318(a)(6)  of  the  BSA  further 
provides  that  the  Secretary  may  exempt 
any  financial  institution  from  any  BSA 
requirement.  Taken  together,  these 
provisions  authorize  the  issuance  of 
anti-money  laundering  program 
regulations  that  may  differ  with  respect 
to  certain  kinds  of  financial  institutions, 
and  that  may  exempt  certain  financial 
institutions  (and,  by  extension,  certain 
financial  institutions  within  the  same 
industry)  bom.  the  requirements  of 
section  5318(h)(1). 

Although  insurance  companies  have 
long  been  defined  as  a  financial 
institution  under  the  BSA.  31  U.S.C. 
5312(a)(2)(M),  FinCEN  has  not 
previously  defined  the  term  or  issued 
regulations  regarding  insurance 
companies.  In  April  2002,  FinCEN 
deferred  the  anti-money  laundering 
program  requirement  contained  in  31 
U.S.C.  5318(h)  that  would  have  applied 
to  the  insurance  industry.  67  FR  21110 
(April  29,  2002).  The  purpose  of  the 


deferral  was  to  provide  Treasury  time  to 
study  the  insurance  industry  and  to 
consider  how  anti -money  laundering 
controls  could  best  be  applied  to  that 
industry,  taking  into  account  differences 
in  size,  location,  and  services  within  the 
industry. 

Insurance  can  generally  be  described 
as  "a  contract  by  which  one  party  (the 
insurer),  for  a  consideration  that  is 
usually  paid  in  money,  either  in  a  lump 
sum  or  at  different  times  during  the 
continuance  of  the  risk,  promises  to 
make  a  certain  payment,  usually  of 
money,  upon  the  destruction  or  injury 
of  'something'  in  which  the  other  party 
(the  insured)  has  an  interest."  ^  In  other 
words,  the  purpose  of  insurance  is  to 
transfer  risk  from  the  insured  to  the 
insurer.  Insurance  companies  act  as 
financial  intermediaries  by  providing  a 
financial  risk  transfer  service  that  is 
funded  by  the  payment  of  insiurance 
premiums  that  they  receive  from 
policyholders. 

The  insurance  industry  in  the  United 
States  can  generally  be  divided  into 
three  major  sectors  based  on  a 
company's  line  of  business:  (1)  Life;  (2) 
property/casualty;  and  (3)  health.^  Life 
insurance  provides  protection  against 
the  death  of  an  individual  in  the  form 
of  payment  to  a  beneficiary.  Life 
insurance  may  also  offer  "Uving 
benefits"  in  the  form  of  a  cash  surrender 
value  or  income  payments.  Recently, 
life  insurers  have  developed  products 
that  offer  a  variety  of  investment 
components,  such  as  interest  indexed 
universal  life  (which  has  interest  credits 
linked  to  external  factors)  and  variable 
life  (where  the  amount  and  duration  of 
benefits  are  linked  to  investment 
experience),  and  that  offer  the  insured 
the  ability  to  overpay  the  premium  for 
a  fixed  rate  of  return.  Such  products  are 
marketed  to  investors'  as  part  of  a 
diversified  portfolio,  often  with  tax 
benefits.  Annuities,  which  are  generally 
considered  part  of  the  life  insurance 
sector,  are  purchased  to  provide  a 
stipulated  income  stream  over  a  period 
of  time,  and  are  frequentiy  used  for 
retirement  planning  purposes.  Property 
insurance  indemnifies  an  insured  whose 
property  is  stolen,  damaged,  or 
destroyed  by  a  covered  peril.  Casualty 


>  Regulations  implementing  the  BSA  appear  at  31 
CFR  Part  103.  The  authority  of  the  Secretary  to 
administer  the  BSA  and  its  implementing 
regulations  has  been  delegated  to  the  Director  of 
FinCEN. 


^  Lee  R.  Rus  h  Thomas  F.  Segalla.  Couch  on 
Insurance  §  1:6.  at  1-11  (3d  ed.). 

^  In  2000,  the  insurance  industry  in  the  United 
States  consisted  of  more  than  7000  domestic 
insurance  companies  and  total  gross  direct 
premiums  exceeded  S956  billion.  Net  jpremiums 
written  in  both  the  life  and  property/casualty 
sectors  grew  annually  between  1992  and  2000.  In 
2000.  the  insurance  industry,  including  insurance 
companies,  agents,  brokers,  and  service  personnel, 
employed  approximately  2.3  million  people. 
National  Association  of  Insurance  Commissioners. 
2000  Insurance  Department  Resources  Report. 
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insurance  provides  coverage  primarily 
for  the  hability  of  an  individual  or 
organization  that  results  from  negligent 
acts  and  omissions  that  cause  bodily 
injury  and/or  property  damage  to  a  third 
pairty.  Health  insurance  covers  the  costs 
of  health  care.  Many  insurance 
companies,  particularly  the  larger  ones, 
offer  more  than  one  kind  of  insurance 
product. 

An  insurance  company  may  offer  its 
products  through  a  number  of  different 
distribution  channels.  Some  insiuance 
companies  sell  their  products  through 
direct  response  marketing  in  which  the 
insurance  company  sells  a  policy 
directly  to  the  insured.  Other  companies 
employ  agents,  who  may  either  be 
captive^  or  independent.  Captive  agents 
represent  only  one  insurance  company; 
independent  agents  may  represent  a 
variety  of  insurance  carriers.  Insurance 
may  also  be  purchased  through  other 
third  parties,  all  of  which  must  be 
licensed  insiuance  agents,  but  may 
describe  themselves  to  customers  as 
financial  planners  or  investment 
advisors.  A  limited  number  of 
companies  offer  certain  types  of  policies 
via  the  Internet.  A  customer  also  may 
employ  a  broker  (i.e.,  a  salesperson  who 
searches  the  marketplace  for  insurance 
in  the  interest  of  the  customer  rather 
than  the  insurer)  to  obtain  insurance. 

The  insurance  industry  in  the  United 
States  has  traditionally  been  subject  to 
state,  rather  than  federal  regulation."* 
Matters  that  are  subject  to  state 
regulation  include  the  overall 
organization  and  capitalization  of 
insurance  companies,  permissible 
investments,  licensing  of  insurance 
companies  and  insurance  agents,  and 
the  form  and  content  of  policies.  In 
some  states,  insurance  companies  are 
already  subject  to  anti-money 
laundering  statutes,  currency  reporting 
requirements,  and/or  suspicious  activity 
reporting  requirements.  According  to  an 
unpublished  survey  conducted  by  the 
National  Association  of  Insurance 
Commissioners  (NAIC)  of  state  statutes 
or  rules  applicable  to  insurance 
companies,  thirty-eight  states  have 
money  laundering  statutes,  twenty-one 
have  currency  reporting  requirements, 
and  one  has  a  suspicious  activity 
requirement. 

n.  Money  Laundering  and  Terrorist 
Financing  Risks  Associated  With 
Insurance  Companies 

The  Congressional  mandate  that  all 
financial  institutions  establish  an  anti- 
money  laundering  program  is  a  key 
element  in  the  national  effort  to  prevent 


smd  detect  money  laimdering  and  the 
financing  of  terrorism.  The  mandate 
recognizes  that  financial  institutions 
other  than  depository  institutions 
(which  have  long  been  subject  to  BSA 
requirements)  are  vulnerable  to  money 
laundering. 

The  application  of  anti-money 
laundering  measures  to  non-depository 
institutions  generally,  and  to  insurance 
companies  in  particular,  also  has  been 
emphasized  by  the  international 
community  as  a  key  element  in 
combating  money  laimdering.  One  of 
the  central  recommendations  of  the 
Financial  Action  Task  Force  (FATF).^  of 
which  the  United  States  is  a  member,  is 
that  measures  designed  to  prevent  and 
detect  money  laundering,  including  the 
establishment  of  an  anti-money 
laundering  program,  "should  apply  not 
only  to  banks,  but  also  to  non-bank 
financial  institutions."  FATF  Forty 
Recommendations  (Recommendation  8). 
Similarly,  in  January  2002.  the 
International  Association  of  Insurance 
Supervisors  (lAIS)^  issued  anti-money 
laundering  guidance  for  insvuance 
supervisors  and  insiuance  entities 
stating  that: 

Financial  institutions  including  insurance 
entities,  have  become  major  targets  of  money 
laundering  operations  because  of  the  variety 
of  services  and  investment  vehicles  offered 
that  can  be  used  to  conceal  the  source  of 
money.  Money  laundering  poses  significant 
reputational  and  financial  risk  to  insurance 
entities,  as  well  as  the  risk  of  criminal 
prosecution  if  insurance  entities  become 
involved  in  laundering  of  the  proceeds  of 
crime.' 

FinCEN  believes  that  the  most 
significant  money,  laimdering  and 
terrorist  financing  risks  in  the  insurance 
industry  are  found  in  life  insurance  and 
annuity  products  because  such  products 
allow  a  customer  to  place  large  amounts 
of  funds  into  the  financial  system  and 


seamlessly  transfer  such  funds  to 
disguise  their  true  origin.  Permanent  life 
insurance  policies  that  have  a  cash 
surrender  value  are  particularly  inviting 
money  laundering  vehicles.  Such  cash 
value  can  be  redeemed  by  a  money 
launderer  or  can  be  used  as  a  source  of 
further  investment  of  his  tainted 
funds — for  example,  by  taking  loans  out 
against  such  cash  value.  Term  life 
insurance  policies  also  pose  a 
significant  risk  of  money  laundering 
because  they  possess  elements  of  stored 
value  and  transferability  that  make  them 
attractive  to  money  launderers.^ 
Similarly,  annuity  contracts  also  pose  a 
significant  money  laundering  risk 
because  they  allow  a  money  launderer 
to  exchange  his  illicit  funds  for  an 
immediate  or  deferred  income  stream. 
The  elements  described  above  generally 
do  not  exist  in  insurance  products 
off'ered  by  property  and  casualty 
insiuers,  much  less  by  title  or  health 
insurers,  although,  to  the  extent  that 
these  sectors  develop  products  with 
similar  investment  features,  or  features 
of  stored  value  and  transferability,  the 
proposed  rule  includes  a  functional 
definition  intended  to  include  them 
within  its  scope."  FinCEN  does  not 
believe  that  money  laundering  risk 
should  be  predicated  solely  on  the 
existence  of  an  ability  to  obtain  a  refund 
on  a  purchased  financial  product. 
Rather,  the  focus  should  be  on  the 
ability  of  a  money  launderer  to  use  a 
particular  financial  product  to  store  and 
move  illicit  funds  through  the  financial 
system.  Therefore,  the  proposed  rule 
captures  only  those  insurance  products 
with  investment  features,  and  insurance 
products  possessing  the  ability  to  store 
value  and  to  transfer  that  value  to 
another  person. 

The  iaentified  instances  of  money 
laundering  through  insurance 


*  See  the  McCairan-Feiguson  Act,  codified  at  15 
U.S.C  1011  etseq. 


5  The  FATF  is  an  inter-govemmental  body  whose 
purpose  is  the  development  and  promotion  of 
pohcies  to  combat  money  laundering.  Originally 
created  by  the  G-7  nations,  its  membership  now 
includes  Argentina,  Australia,  Austria,  Belgium, 
Brazil,  Canada,  Denmark,  Finland,  France, 
Germany,  Greece.  Hong  Kong,  Iceland,  Ireland, 
Italy,  Japan,  Luxembourg,  Mexico,  the  Kingdom  of 
the  Netherlands.  New  Zealand,  Norway,  Portugal, 
Singapore,  Spain,  Sweden,  Switzerland,  Turkey,  the 
United  Kingdom,  and  the  United  States,  as  well  as 
the  Euro|>ean  Commission  and  the  Gulf  Cooperation 
Council. 

^The  lAIS  is  an  international  association 
representing  insurance  regulatory  authorities  from 
more  than  100  jurisdictions.  Established  in  1994, 
the  lAIS  was  formed  to  promote  cooperation  among 
insurance  regulators,  set  international  standards  for 
insurance  supervision,  provide  training  to 
members,  and  coordinate  work  with  regulators  in 
other  financial  sectors  and  international  financial 
institutions. 

'  lAIS  Anti-Money  Laundering  Guidance  Notes 
for  Insurance  Supervisors  and  Insurance  Entities, 
January  2002,  at  4. 


'  For  example,  a  narcotics  trafficker  based  in  a 
foreign  jurisdiction  can  purchase  a  term  policy  from 
a  U.S.  insurer  with  one  large,  up-front  premium 
made  up  of  illicit  funds  using  an  elderly  or  ill  ftonl 
person  as  the  insured,  and  collect  the  cleansed 
proceeds  when  the  insured  dies. 

^Theoretically,  a  money  launderer  could 
purchase  property  or  casualty  insurance  for  a 
business  with  tainted  funds,  and  transfer  the 
business  to  a  confederate  who  could  cancel  the 
policy  and  obtain  a  refund  of  the  cleansed  funds. 
However,  this  does  not  mean  that  such  products 
possess  the  elements  of  stored  value  and 
transferability  that  pose  a  significant  money 
laundering  risk.  Underwriting  practices  generally 
would  prevent  the  conveyance  of  a  property  and 
casualty  insurance  policy  upon  the  purchase  of  a 
business,  except  in  the  case  of  a  change  in  control 
of  a  public  company,  in  which  the  costs  and 
regulatory  disclosures  required  to  change  control 
would  appear  to  far  outweigh  any  potential  benefit 
to  a  would-be  launderer.  Moreover,  as  property  and 
casualty  insurers  determine  premiums  by  the  value 
of  the  insured  property  and  the  perceived  risk,  the 
products  they  issue  are  not  effective  vehicles  for 
laundering  predetermined  sums. 


Federal  Register /Vol.  67,  No.  187 /Thursday.  September  26.  2002  /  Proposed  Rules    .        60627 


companies  generally  have  been  confined 
to  life  insurance  products.  Such 
products  appear  to  have  been 
particularly  attractive  to  narcotics 
money  launderers.  For  example,  as  a 
result  of  a  joint  investigation  into  the 
narcotics  trafficking  and  money 
laundering  activities  of  Colombian  drug 
cartels,  federal  law  enforcement 
authorities  have  discovered  that  these 
cartels  have  been  hiding  their  illicit 
proceeds  by.  among  other  things, 
purchasing  life  insurance  policies.  The 
money  laundering  scheme  involves  the 
purchase,  through  several  insurance 
brokers,  of  life  insurance  policies  with 
cash  surrender  values  in  an  offshore 
jurisdiction.  Cartel  associates  are  named 
as  beneficiaries  to  such  poUcies.  The  life 
insurance  policies  are  fiinded  by 
narcotics  proceeds  that  are  forwarded  to 
the  insurance  companies  by  third 
parties  from  all  over  the  world. 
Although  the  cash  surrender  value  of 
the  life  insurance  policies  is  often  fai 
less  than  the  amount  invested  because 
of  liquidation  penalties,  particularly  if 
the  policies  oidy  have  been  in  existence 
for  a  few  years,  the  beneficiaries  soon 
elect  to  liquidate  the  policies  for  their 
cash  surrender  value.  Alhough  the 
beneficiaries  thereby  suffer  a  substantial 
financial  loss,  the  fiinds  received,  in  the 
form  of  insurance  proceeds,  are 
effectively  laundered.  ^<^  In  another  case, 
the  U.S.  Customs  Service  obtained  the 
forfeiture  of  illicit  drug  money  paid  to 
purchase  three  term  life  insurance 
policies  in  Austin,  Texas,  The  purchase 
had  been  made  with  a  number  of 
structured  monetary  instruments. 
followed  shortly  afterward  by  an 
attempted  redemption  of  the  policies.^^ 
Law  enforcement  also  has  seen  similar 
attempts  to  launder  funds  through  the 
piuchase  of  variable  annuity 
contracts.  ^^  In  addition,  some  financial 
institutions  have  reported  to  FinCEN 
suspicious  transactions  involving  the 
structured  purchase  of  life  insurance 
and  aimuities.  followed  by  the  receipt  of 
checks  from  life  insurance  companies, 
and  the  wiring  of  the  funds  to  foreign 
countries. 

The  international  community  also  has 
focused  on  life  insurance  policies  and 
those  insurance  products  with 
investment  features  as  the  target  of  anti- 
money  laundering  programs.  The 


>°  United  States  v.  The  Contents  of  Account  No. 
400941058  At  fP  Morgan  Chase  Bank,  New  York. 
New  York.  Mag.  Docket  No.  02-1163  (S.D.N.Y. 
2002)  (Warrant  of  Seizure). 

•'  In  the  Matter  of  Seizure  of  the  Cash  Value  and 
Advance  Premium  Deposit  Funds.  Case  No.  2002- 
5S06-OOO007.  (W.D.  Tex.  2002). 

"  See  Steven  Brostoff,  Variable  Product 
Companies  Cautioned  to  be  Vigilant  On  Money 
Laundering,  National  Underwriter,  July  1,  2002,  at 
40. 


interpretative  note  to  Recommendation 
8  of  the  FATF  Forty  Recommendations, 
relating  to  the  establishment  of  anti- 
money  laundering  programs,  states  that 
"[t]he  FATF  [Forty]  Recommendations 
should  be  applied  in  particular  to  life 
insurance  and  other  investment 
products  offered  by  insurance 
companies."  In  addition,  the  LAIS,  in  its 
anti-money  laundering  guidance  to 
insurance  businesses,  states  that  such 
guidance  is  "primarily  aimed  at  lifie 
insurance  business[es]  which  [are]  the 
predominant  class  being  used  by  money 
launderers."" 

FinCEN  understands  that  many 
insurance  products  are  sold  through 
agents  of  insurance  companies.  Because 
of  their  direct  contact  with  customers, 
insurance  agents  are  in  a  unique 
position  to  observe  the  kind  of  activity 
that  may  be  indicative  of  money 
laundering.  In  some  cases,  suspicious 
activity  detected  by  agents — such  as  the 
lump-sum  purchase  of  a  life  insurance 
policy  with  multiple  money  orders  or 
the  purchase  of  annuity  contracts  by 
customers  who  express  little  or  no 
interest  in  the  details  of  such  products, 
like  surrender  charges — may  not  be 
information  that  is  normally  known  by 
the  insurance  company.  This  may  be 
especially  true  when  insurance  agents 
sell  investment  products  that  do  not 
need  to  be  thoroughly  scrutinized  by  the 
insurance  company  for  underwriting 
purposes  because  they  lack  a  health  or 
death  contingency.  Thus,  the  proposed 
rule  requires  an  insurance  company  to 
assess  the  money  laundering  and 
terrorist  financing  risks  posed  by  its 
distribution  chaimels  and  to  incorporate 
policies,  procedures,  and  internal 
controls  integrating  its  agents  and 
brokers  into  its  anti-money  laundering 
program.  Whether  an  insurance 
company  sells  its  products  directly  or 
through  agents,  FinCEN  beUeves  that  it 
is  appropriate  to  place  on  the  insurance 
company  (which  develops  the  products 
and  bears  their  risks),  the  responsibility 
for  obtaining  all  relevant  information 
necessary  to  establish  and  maintain  an 
effective  anti-money  laundering 
program. 

FmCEN  anticipates  that  the  measures 
currently  employed  by  insurance 
companies  to  detect  and  combat  fraud 
may  assist  such  companies  when 
establishing  anti-money  laundering 
policies  and  procedures.  However, 
insurance  companies  should  note  that 
the  risks  associated  with  fraud  and 
money  laundering  are  not  identical,  and 
that  combating  money  laundering  will 


necessarily  require  the  establishment  of 
additional  measures.  An  anti-fraud 
policy  is  concerned  that  premium 
payments  clear,  not  with  whether  they 
are  made  with  structured  instruments  or 
from  suspicious  sources.  Moreover, 
although  a  person  who  purchases  a  life- 
insurance  policy  with  a  single,  lump- 
sum payment  and  subsequently  redeems 
the  policy  for  its  cash  value  may  not 
inflict  any  economic  harm  on  the 
insurance  company,  such  a  person  can 
use  this  process  to  cleanse  his  illicit 
funds  in  exchange  for  paying  the 
requisite  penalty  or  fee. 

m.  Section-by-Section  Analysis 

Section  103.137(a)  defines  the  key 
terms  used  in  the  proposed  rule.  The 
definition  of  an  insurance  company 
reflects  Treasury's  determination  that  an 
anti-money  laundering  program 
requirement  should  be  imposed  on 
those  sectors  of  the  insurance  industry 
that  pose  the  most  significant  risk  of 
money  laundering  and  terrorist 
financing.  The  definition  of  an 
insurance  company  therefore  includes 
any  person  engaged  within  the  United 
States  as  a  business  in:  (1)  The  issuing, 
underwriting,  or  reinsuring  of  a  life 
insurance  policy;  (2)  the  issuing, 
granting,  purchasing,  or  disposing  of 
any  annuity  contract;  or  (3)  the  issuing, 
underwriting,  or  reinsuring  of  any 
insurance  product  with  investment 
features  similar  to  those  of  a  life 
insurance  policy  or  an  annuity  contract, 
or  which  can  be  used  to  store  value  and 
transfer  that  value  to  another  person. 
The  sectors  of  the  insurance  industry 
ofiering  life  insurance  and  annuity 
products  are  both  covered  by  the 
definition.  The  last  category 
incorporates  a  functional  approach,  and 
encompasses  any  business  offering 
currently,  or  in  die  future,  any 
insurance  product  with  an  investment 
feature,  and  any  insurance  product 
possessing  both  stored  value  and 
transferability.'* 

The  definition  of  an  insurance 
company  does  not  include  insurance 
agents  or  brokers,  as  FinCEN  believes 
the  insurance  company  is  in  the  best 
position  to  design  an  effective  anti- 
money  laundering  program  for  its 
products,  based  upon  the  risk 
assessment  it  must  perform  due  to  the 
natiue  of  its  business.  Agents  and 
brokers  would  therefore  not  be  required 
under  the  rule  to  independently 
establish  an  anti-money  laundering     > 
program.  However,  as  explained  in 


■^  lAIS  Anti-Money  Laundering  Guidance  Notes 
for  Insurance  Supervisors  and  Insurance  Entities, 
January  2002,  at  6. 


"The  definition  of  an  insurance  company 
includes  any  person  engaged  "as  a  business"  in  the 
issuing,  underwriting,  or  reinsuring  of  certain 
insurance  products,  and  therefore  does  not  include 
charities  or  other  non-profit  organizations. 


_  1  .   ■    -   ■ 
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greater  detail  below,  an  insurance 
company  would  be  required  to  assess 
the  money  laundering  and  terrorist 
financing  risks  posed  by  its  distribution 
channels  and  to  incorporate  policies, 
procedures,  and  internal  controls 
integrating  its  agents  and  brokers  into  its 
anti-money  laundering  program. 
Comments  are  specifically  invited  on 
whether  the  above  definition  is 
appropriate  in  light  of  money 
laundering  risks  in  the  industry. 
Comments  also  are  specifically  invited 
on  whether  the  final  rule  also  should 
require  insurance  agents  and  brokers,  or 
any  subsets  of  agents  or  brokers,  to 
establish  and  maintain  an  anti-money 
laundering  program. 

Section  103.137(b)  requires  that  each 
insurance  company  develop  and 
implement  an  anti-money  laundering 
program  reasonably  designed  to  prevent 
the  insurance  company  from  being  used 
to  facilitate  money  laundering  or  the 
financing  of  terrorist  activities.  The 
program  must  be  in  writing  and  must  be 
approved  by  senior  management.  An 
insurance  company's  written  program 
also  must  be  made  available  to  the 
Department  of  the  Treasiuy  or  its 
designee  upon  request.  The  minimum 
requirements  for  the  anti-money 
laundering  program  are  set  forth  in 
section  103.137(c).  Beyond  these 
minimum  requirements,  however,  the 
proposed  rule  is  intended  to  give 
insurance  companies  the  flexibility  to 
design  their  programs  to  meet  their 
specific  risks. 

Section  103.137(c)  sets  forth  the 
minimum  requirements  of  an  insurance 
company's  anti-money  laundering 
program.  Section  103.137(c)(1)  requires 
the  anti-money  laundering  program  to 
incorporate  policies,  procedures,  and 
internal  controls  based  upon  the 
insurance  company's  assessment  of  the 
money  laundering  and  terrorist 
financing  risks  associated  with  its 
products,  customers,  distribution 
channels,  and  geographic  locations.  As 
explained  above,  an  insurance 
company's  assessment  of  customer- 
related  information,  such  as  methods  of 
payment,  is  a  key  component  to  an 
effective  anti-money  laimdering 
program.  Thus,  an  insurance  company's 
anti-money  laimdering  program  must 
ensiue  that  the  company  obtain  all  the 
information  necessary  to  make  its  anti- 
money  laundering  program  effective. 
Such  information  includes,  but  is  not 
limited  to,  relevant  customer 
information  collected  and  maintained 
by  the  insurance  company's  agents  and 
brokers.  The  specific  means  to  obtain 
such  information  is  left  to  the  discretion 
of  the  insiuance  company,  although 
Treasury  anticipates  that  the  insurance 


company  may  need  to  amend  existing 
agreements  with  its  agents  and  brokers 
to  ensure  that  the  company  receives 
necessary  customer  information. 

For  purposes  of  making  the  required 
risk  assessment,  an  insurance  company 
must  consider  all  relevant  information. 
The  following  are  just  some  of  the  many 
factors  that  should  be  considered  by  an 
insurance  company  when  making  its 
risk  assessment:  whether  the  company 
permits  customers  to  use  cash  or  cash 
equivalents  to  purchase  an  insurance 
product,  whether  the  company  permits 
customers  to  purchase  an  insiu-ance 
product  with  a  single  premium  or  lump- 
sum payment,  and  whether  the 
company  permits  customers  to  take  out 
a  loan  against  the  value  of  an  insurance 
product.  Other  factors  that  should  be 
considered  include  whether  the 
insurance  company  engages  in 
transactions  involving  a  jurisdiction 
whose  government  has  been  identified 
by  the  Department  of  State  as  a  sponsor 
of  international  terrorism  under  22 
U.S.C.  2371.  has  been  designated  as 
non-cooperative  with  international  anti- 
money  laundering  principles,  or  has 
been  designated  by  the  Secretary  of  the 
Treasury  as  warranting  special  measures 
due  to  money  laimdering  concerns. 
Policies,  procedures,  and  internal 
controls  also  must  be  reasonably 
designed  to  ensure  compliance  with 
BSA  requirements.  The  only  BSA 
regulatory  requirement  currently 
applicable  to  insurance  companies  is 
the  obligation  to  report  on  Form  8300 
the  receipt  of  cash  or  certain  non-cash 
instruments  totaling  more  than  $10,000 
in  one  transaction  or  in  two  or  more 
related  transactions.  Insurance 
companies  may  in  the  future  be  required 
to  comply  with  BSA  requirements 
regarding  accountholder  identification 
and  verification  pursuant  to  section  326 
of  the  Act,  as  well  as  the  filing  of 
suspicious  activity  reports.  As  insurance 
companies  become  subject  to  additional 
BSA  requiremeiits,  their  compliance 
programs  will  obviously  have  to  be 
updated  to  include  appropriate  policies, 
procedures,  training,  and  testing 
functions. 

Insurance  companies  typically 
conduct  their  operations  through  agents 
and  third-party  service  providers.  Some 
elements  of  the  compliance  program 
will  best  be  performed  by  personnel  of 
these  entities,  in  which  case  it  is 
permissible  for  an  insurance  company 
to  delegate  contractually  the 
implementation  and  operation  of  those 
aspects  of  its  anti-money  laundering 
program  to  such  an  entity.  Any 
insurance  company  that  delegates    . 
responsibility  for  aspects  of  its  anti- 
money  laundering  program  to  an  agent 


or  a  third  party,  however,  remains  fully 
responsible  for  the  effectiveness  of  the 
program,  as  well  as  ensuring  that  federal 
examiners  are  able  to  obtain  information 
and  records  relating  to  the  anti-money 
laundering  program  and  to  inspect  the 
agent  or  the  third  party  for  purposes  of 
the  program.  In  addition,  an  insurance 
company  remains  responsible  for  the 
following:  assuring  compliance  with 
this  regulation;  taking  reasonable  steps 
to  identify  the  aspects  of  its  operations 
that  may  give  rise  to  BSA  regulatory 
requirements  or  that  are  vulnerable  to 
money  laundering  or  terrorist  financing 
activity;  developing  and  implementing  a 
program  reasonably  designed  to  achieve 
compliance  with  such  regulatory 
requirements  and  to  prevent  such 
activity;  monitoring  \he  operation  of  its 
program;  and  assessing  the  effectiveness 
of  its  program.  For  example,  it  would 
not  be  sufficient  for  an  insurance 
company  simply  to  obtain  a  certification 
from  its  delegate  that  the  company  "has 
a  satisfactory  anti-money  laundering 
program." 

Section  103.137(c)(2)  requires  that  an 
insurance  company  designate  a 
compliance  officer  to  be  responsible  for 
administering  the  anti-money 
laundering  program.  An  insurance 
company  may  designate  a  single  person 
or  committee  to  be  responsible  for 
compliance.  The  person  or  persons 
should  be  competent  and 
knowledgeable  regarding  BSA 
requirements  and  money  laundering 
issues  and  risks,  and  should  be 
empowered  with  full  responsibility  and 
authority  to  develop  and  enforce 
appropriate  policies  and  procedures. 
The  role  of  the  compliance  officer  is  to 
ensure  that  (1)  the  program  is  being 
implemented  effectively;  (2)  the 
program  is  updated  as  necessary;  and  (3) 
appropriate  persons  are  trained  and 
~  educated  in  accordance  with  section 
103.137(c)(3). 

Section  103.137(c)(3)  requires  that  an 
insurance  company  provide  for 
education  and  training  of  appropriate 
persons.  Employee  training  is  an 
integral  part  of  any  anti-money 
laundering  program.  In  order  to  cany 
out  their  responsibilities  effectively, 
employees  of  an  insurance  company 
(and  of  any  agent  or  third-party  service 
provider)  with  responsibility  under  the 
program  must  be  trained  in  the 
requirements  of  the  rule  and  money 
laundering  risks  generally  so  that  "red 
flags"  associated  with  existing  or 
potential  customers  can  be  identified. 
Such  training  could  be  conducted  by 
outside  or  in-house  seminars,  and  could 
include  computer-based  training.  The 
nature,  scope,  and  frequency  of  the 
education  and^aining  program  of  the 
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insurance  company  will  depend  upon 
the  functions  performed.  However, 
those  with  obligations  under  the  anti- 
money  laundering  program  must  be 
sufficiently  trained  to  carry  out  their 
responsibilities  effectively.  Moreover, 
these  employees  should  receive  periodic 
updates  and  refreshers  regarding  the 
anti-money  laundering  program. ' 

Section  103.137(c)(4)  requires  that  an 
insurance  company  provide  for 
independent  testing  of  the  program  on 
a  periodic  basis  to  ensure  that  it 
complies  with  the  requirements  of  the 
rule  and  that  the  program  functions  as 
designed.  An  outside  consultant  or 
accountant  need  not  perform  the  test. 
An  employee  of  the  insurance  company 
may  perform  the  independent  testing,  so 
long  as  the  tester  is  not  the  compliance 
officer  or  otherwise  involved  in 
administering  the  program.  The 
frequency  of  the  independent  testing 
will  depend  upon  the  insurance 
company's  assessment  of  the  risks 
posed.  Any  recommendations  resulting 
fi*om  such  testing  should  be 
implemented  promptly  or  reviewed  by 
senior  management. 

Section  103.137(d)  states  that  an 
insurance  company  that  is  registered  or 
is  required  to  register  with  the 
Securities  and  Exchange  Commission 
(SEC)  shall  be  deemed  to  have  satisfied 
the  requirements  of  this  section  for 
those  activities  regulated  by  the  SEC  to 
the  extent  that  the  company  complies 
with  the  anti-money  laundering 
program  requirements  applicable  to 
such  activities  that  are  imposed  by  the 
SEC  or  by  a  self-regulatory  organization 
(SRO)  registered  vdth  the  SEC.  Thus,  for 
example,  an  insurance  company  that  is 
required  to  register  as  a  broker-dealer  in 
securities  because  it  sells  variable 
annuities  may  satisfy  the  anti-money 
laundering  program  requirements  under 
the  proposed  rule  for  that  activity  by 
complying  with  the  anti-money 
laundering  program  requirements 
applicable  to  such  activity  that  are 
imposed  by  the  SEC  or  one  of  its 
registered  SROs.  To  the  extent  that  the 
issuance  of  aimuities,  or  any  other 
activity  by  an  insurance  company,  is  not 
covered  by  an  SEC  or  SRO-anti-money 
laundering  program  rule,  then  such 
activity  would  be  subject  to  the  anti- 
money  laundering  program 
requirements  of  the  proposed  rule. 

IV.  Request  for  Comments 

FinCEN  invites  Comment  on  all 
aspects  of  the  proposed  regulation,  and 
specffically  seeks  comment  on  the 
following  issues: 

1.  Whether  the  scope  of  the  definition 
of  an  insiuance  company  is  appropriate 


in  light  of  money  laundering  risks  in  the 
industry. 

2.  Whether  the  final  rule  also  should 
require  insurance  agents  (captive, 
independent,  or  both),  or  any  subset  of 
agents,  to  establish  and  maintain  an 
anti-money  laundering  program. 

3.  Whether  the  final  rule  also  should 
require  insurance  brokers,  or  any  subset 
of  insurance  brokers,  to  establish  and 
maintain  an  anti-money  laundering 
program. 

4.  Whether  the  factors  that  should  be 
considered  as  part  of  an  insurance 
company's  risk  assessment  are 
appropriate. 

V.  Regulatory  Flexibility  Act 

It  is  hereby  certified,  pursuant  to  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.),  that  the  proposed  rule  is  not 
likely  to  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  costs  associated  with  the 
development  of  anti-money  laundering 
programs  are  attributable  to  the 
mandates  of  section  352  of  the  Act. 
Moreover,  most  insurance  companies 
are  larger  businesses.  To  the  extent  that 
some  insurance  companies  may  be 
considered  small  entities,  the  proposed 
rule  provides  for  substantial  flexibility 
in  how  each  insurance  company  may 
meet  its  requirements.  This  flexibility  is 
designed  to  account  for  differences 
among  insurance  companies,  including 
size.  In  this  regard,  the  costs  associated 
with  developing  and  implementing  an 
anti-money  laundering  program  will  be 
commensurate  with  the  size  of  an 
insurance  company.  If  an  insurance 
company  is  small,  the  burden  to  comply 
with  the  requirements  of  section  352 
should  be  correspondingly  minimal.  In 
addition,  all  insurance  companies,  in 
order  to  remain  viable,  have  in  place 
policies  and  procedures  to  prevent  and 
detect  fraud.  Such  anti-fraud  measures 
should  assist  insurance  companies  in 
developing  effective  anti-money 
laundering  programs.  Lastly,  many 
insurance  companies,  depending  on  the 
state  in  which  they  do  business,  are 
subject  to  existing  state  requirements 
relating  to  the  prevention  and  detection 
of  money  laundering. 

VI.  Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  proposed  rule  is  being 
submitted  to  the  Office  of  Management 
and  Budget  for  review  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3507(d)).  Comments  on 
the  collection  of  information  should  be 
sent  (prefierably  by  fax  (202-395-6974)) 
to  Desk  Officer  for  the  Department  of  the 
Treasury,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 


Management  and  Budget,  Paperwork 
Reduction  Project  (1506).  Washington, 
DC  20503  (or  by  the  hitemet  to 
jiackeyj&omb.eop.gov),  with  a  copy  to 
FinCEN  by  mail  or  the  Internet  at  the 
addresses  previously  specified. 
Comments  on  the  collection  of 
information  should  be  received  by 
November  12,  2002.  In  accordance  with 
the  requirements  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.         , 
3506(c)(2)(A),  and  its  implementing 
regulations.  5  CFR  1320.  the  following 
information  concerning  the  collection  of 
information  as  required  by  31  CFR 
103.19  is  presented  to  assist  those 
persons  wishing  to  comment  on  the 
information  collection. 

The  collection  of  information  in  this 
proposed  rule  is  in  31  CFR  103.137(b). 
The  information  will  be  used  by  federal 
agencies  to  verify  compliance  by 
insurance  companies  with  the 
provisions  of  31  CFR  103.137.  The 
collection  of  information  is  mandatory. 
The  likely  recordkeepers  are  mostly  life 
insurance  companies. 

Description  of  Recordkeepers: 
Insurance  companies  as  defined  in  31 
CFR  103.137(a)(4). 

Estimated  Number  of  Recordkeepers: 
1.200. 

Estimated  Average  Annual  Burden 
Hours  Per  Recordkeeper:  The  estimated 
average  burden  associated  with  the 
recordkeeping  requirement  in  this 
proposed  rule  is  1  hour  per 
recordkeeper. 

Estimated  Total  Annual 
Recordkeeping  Burden:  1,200  hours. 

FinCEN  specifically  invites  comments 
on:  (a)  Whether  the  proposed 
recordkeeping  requirement  is  necessary 
for  the  proper  periformance  of  the 
mission  of  FinCEN,  including  whether 
the  recordkeeping  requirement  is 
necessary  for  the  proper  performance  of 
the  mission  of  FinCEN,  and  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  FinCEN's  estimate  of 
the  burden  of  the  proposed 
recordkeeping  requirement;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  required  to  be 
maintained;  (d)  ways  to  minimize  the 
burden  of  the  recordkeeping 
requirement,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  maintain  the  information. 

Vn.  Executive  Order  12866 

It  has  been  determined  that  this 
proposed  rule  is  not  a  significant 
regulatory  action  for  purposes  of 
Executive  Order  12866.  Accordingly,  a 
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regulatory  impact  analysis  is  not 
required. 

List  of  Sub)ects  in  31  CFR  Part  103 

Administrative  practice  and 
procedure,  Authority  delegations 
(Government  agencies).  Insurance 
companies.  Currency,  Investigations, 
Law  enforcement.  Reporting  and 
recordkeeping  requirements. 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the 
preamble,  part  103  of  title  31  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  103— FINANCIAL 
RECORDKEEPING  AND  REPORTING 
OF  CURRENCY  AND  HNANCIAL 
TRANSACTIONS     I 

1.  The  authority  citation  for  part  103 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1829b  and  1951-1959; 
31  U.S.C.  5311-5332:  title  III.  sees.  312,  314, 
352.  Pub.  L.  107-56,  115  Stat.  307. 

2.  Subpart  I  of  part  103  is  amended  by 
adding  new  §  103.137  to  read  as  follows: 

§  1 03.1 37    Anti-money  laundering 
programs  for  insurance  companies. 

(a)  Definitions.  For  purposes  of  this 
section: 

(1)  Annuity  contract  means  any 
agreement  between  the  insurer  and  the 
insiu^d  whereby  the  insurer  promises  to 
pay  out  a  stipulated  income  or  a  varying 
income  stream  for  a  period  of  time. 

(2)  Insurance  company,  (i)  Except  as 
provided  in  paragraph  (a)(2)(ii)  of  this 
section,  the  term  "insurance  company" 
means  any  person  engaged  within  the 
United  States  as  a  business  in: 

(A)  The  issuing,  underwriting,  or 
reinsuring  of  a  life  insurance  policy; 

(B)  The  issuing,  granting,  purchasing, 
or  disposing  of  any  annirity  contract;  or 

(C)  The  issuing,  undenvriting,  or 
reinsuring  of  any  insiu^nce  product 
with  investment  features  similar  to 
those  of  a  life  insurance  policy  or  an 
annuity  contract,  or  which  can  be  used 
to  store  value  and  transfer  that  value  to 
another  person. 

(ii)  An  insurance  company  shall  not 
m6an  an  agent  or  broker  of  any  business 
described  in  paragraph  (a){2){i)  of  this 
section. 

(3)  Life  insurance  policy  means  an 
agreement  whereby  the  insurer  is 
obligated  to  indemnify  or  to  confer  a 
benefit  upon  the  insured  or  beneficiary 
to  the  agreement  contingent  upon  the 
death  of  the  insured,  including  any 
investment  component  of  the  policy. 

(4)  United  States  has  the  same 
meaning  as  provided  in  §  103.11(nn). 

(b)  Anti-money  laundering  pmgmm 
requirements  for  insurance  companies. 


Each  insurance  company,  as  defined  by 
paragraph  (a)(2)  of  this  section,  shall 
develop  and  implement  a  written  anti- 
money  laundering  program  reasonably 
designed  to  prevent  the  insurance 
company  from  being  used  to  facilitate 
money  laundering  or  the  financing  of 
terrorist  activities.  The  program  must  be 
approved  by  senior  management.  An 
insurance  company  shall  make  its  anti- 
money  laundering  program  available  to 
the  Department  of  the  Treasury  or  its 
designee  upon  request. 

(c)  Minimum  requirements.  At  a 
minimum,  the  program  required  by 
paragraph  (b)  of  this  section  shall: 

(1)  Incorporate  policies,  procedures, 
and  internal  controls  based  upon  the 
insurance  company's  assessment  of  the 
money  laundering  and  terrorist 
financing  risks  associated  with  its 
products,  customers,  distribution 
channels,  and  geographic  locations.  For 
purposes  of  making  the  risk  assessment 
required  by  this  paragraph  (c)(1),  an 
insurance  company  shall  consider  all 
relevant  information.  Policies, 
procedures,  and  internal  controls 
developed  and  implemented  by  an 
insurance  company  under  this  section 
shall  include  provisions  for  complying 
with  the  requirements  of  subchapter  II 
of  chapter  53  of  title  31,  United  States 
Code  and  this  part,  and  must  ensure  that 
the  insiu'ance  company  obtains  all  the 
information  necessary  to  make  its  anti- 
money  laundering  program  effective. 

(2)  Designate  a  compliance  officer 
who  will  be  responsible  for  ensimng 
that: 

(i)  The  anti-money  laundering 
program  is  implemented  effectively; 

(ii)  The  anti-money  laundering 
program  is  updated  as  necessary;  and 

(iii)  Appropriate  persons  are  educated 
and  trained  in  accordance  with 
paragraph  (c)(3)  of  this  section. 

(3)  Provide  for  on-going  education 
and  training  of  appropriate  persons 
concerning  their  responsibilities  under 
the  program. 

(4)  Provide  for  independent  testing  to 
monitor  and  maintain  an  adequate 
program.  The  scope  and  frequency  of 
the  testing  shall  be  commensurate  with 
the  risks  posed  by  the  financial  services 
provided  by  the  insurance  company. 
Such  testing  may  be  conducted  by  an 
officer  or  employee  of  the  insurance 
company,  so  long  as  the  tester  is  not  the 
person  designated  in  paragraph  (c)(2)  of 
this  section. 

(d)  Anti-money  laundering  program 
requirements  for  insurance  companies 
registered  or  required  to  register  with  the 
Securities  and  Exchange  Commission. 
An  insurance  company  that  is  registered 
or  is  required  to  register  with  the 
Securities  and  Exchange  Commission 


shall  be  deemed  to  have  satisfied  the 
requirements  of  this  section  for  those 
activities  regulated  by  the  Securities  and 
Exchange  Commission  to  the  extent  that 
the  company  complies  with  the  anti- 
money  laundering  program 
requirements  applicable  to  such 
activities  that  are  imposed  by  the 
Seciuitfes  and  Exchange  Commission  or 
by  a  self-regulatory  organization 
registered  with  the  Securities  and 
Exchange  Commission. 

Dated:  September  18,  2002. 
James  F.  Sloan, 

Director,  Financial  Crimes  Enforcement 
NetwoHc. 

[PR  Doc.  02-24144  Filed  9-25-02:  8:45  am) 
MUJNG  COOE  4810-02-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[CGD14-^-002] 

RIN2115-AA97 

Regulated  Navigation  Areas  and 
Security  Zones;  Escorted  Vessels- 
Philippine  Sea,  Guam,  Apra  Haribor, 
Guam  and  Tanapag  Hart)or,  Saipan, 
Commonwealth  Norttiem  Mariana 
Islands 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  ndemaking. 

SUMIMARY:  The  Coast  Guard  proposes  to 
establish  regulated  navigation  areas 
(RNAs)  and  security  zones  for  vessels 
determined  to  be  in  need  of  a  Coast 
Guard  escort  by  the  Captain  of  the  Port 
(COTP)  Guam.  The  security  zones  for 
these  escorted  vessels  will  close  all 
waters  of  Philippine  Sea,  Guam,  Apra 
Harbor,  Guam  (including  Cabras  Island 
Chaimel),  and  Tanapag  Harbor,  Saipan, 
Commonwealth  Northern  Mariana 
Islands,  within  a  100-yard  radius 
aroimd  an  escorted  vessel  while  in  the 
RNA.  This  action  is  necessary  to  pwotect 
personnel,  vessels,  and  facilities  fi'om 
sabotage  or  other  subversive  acts, 
accidents,  or  other  events  of  a  similar 
nature.  The  RNAs  will  require  vessels 
within  500  yards  of  an  escorted  vessel 
to  travel  at  minimum  safe  speed  and  the 
security  zones  will  prohibit 
unauthorized  entry  within  a  100-yard 
radius  of  an  escorted  vessel  in  these 
RNAs.  This  rule  is  not  intended  to 
replace  or  modify  the  existing  RNAs  and 
zones  found  in  33  CFR  §  165.1401.  33 
CFR  §  165.1402,  and  33  CFR  §  165.1404. 
DATES:  Comments  and  related  materials 
must  reach  the  Coast  Guard  on  or  before 
November  25,  2002. 
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ADDRESSES:  You  may  mail  comments 
and  material  to  Commanding  Officer. 
Coast  Guard  Marine  Safety  Office  Guam. 
PSC  455.B0X  176.  FPO  AP  96540-1057. 
Marine  Safety  Office  Guam  maintains 
the  public  docket  for  this  ndemaking. 
Comments  and  material  received  from 
the  public,  as  well  as  documents 
indicated  in  this  preamble  as  being 
available  in  the  docket,  will  become  part 
of  this  docket  and  will  be  available  for 
inspection  or  copying  at  this  location 
between  7  a.m.  and  3:30  p.mi,  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Fred  Meadows,  Coast  Guard 
Marine  Safety  Office  Guam  at  (671)  339- 
2001. 
SUPPLEMENTARY  INFORMATKM: 


Request  fior  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so.  please  include  you  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  (CGDl  4-02-001). 
indicate  the  specific  section  of  this 
docimient  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  all  comments 
and  related  material  in  an  unboimd 
format,  no  larger  than  8V2  by  11  inches, 
suitable  for  copying.  If  you  would  like 
to  know  your  submission  reached  us, 
please  enclose  a  stamped,  self-addressed 
postcard  or  envelope.  We  will  consider 
all  comments  and  material  received 
during  the  comment  period.  We  may 
change  this  proposed  rule  in  view  of 
them. 

In  OUT  final  rule,  we  will  include  a 
concise  general  statement  of  comments 
received  and  identify  any  changes  from 
the  proposed  rule  based  on  the 
comments.  If  we  make  the  final  rule 
effective  in  less  than  thirty  (30)  days 
after  publication  in  the  Federal 
Register,  we  vfill  explain  our  good  cause 
for  doing  so  as  required  by  5  U.S.C. 
553(d)(3). 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  a  meeting  by  vmting  to  Marine 
Safefy  Office  Guam  at  ^e  address  under 
ADDRESSES  explaining  why  one  would 
be  beneficial.  If  we  determine  that  one 
would  aid  this  rulemaking,  we  will  hold 
one  at  a  time  and  place  announced  by 
a  separate  notice  in  the  Federal 
Register. 

Background  and  Purpose 

Terrorist  incidents  within  the  United 
States  on  September  11,  2001  have 
called  for  the  implementation  of 
measures  to  protect  U.S.  seaports  and 


transportation  infrastructure.  In 
addition,  national  seciuity  and 
intelligence  officials  warn  that  fut\ue 
terrorist  attacks  against  civilian  targets 
are  anticipated  and  that  U.S.  seaports 
are  particularly  viUnerable.  These  rules 
are  intended  to  provide  for  the  safety 
and  seciuity  of  die  public,  maritime 
commerce,  and  transportation  by 
protecting  persons,  vessels,  and  seaport 
facilities  in  the  waters  of  Philippine  Sea. 
Guam.  Apra  Harbor.  Guam,  and 
Tanapag  Harbor^  Saipan, 
Conunonwealth  Northern  Mariana 
Islands  (CNMI).  These  rules  are 
intended  to  enable  the  COTP  Guam  to 
provide  effective  port  security,  while 
minimizing  the  publics'  confusion  and 
ease  the  administrative  burden  of 
implementing  separate  temporary 
security  zones  for  each  escorted  vessel. 

Discussion  of  Proposed  Rule 

The  Coast  Guard  proposes  to  establish 
RNAs  and  security  zones  for  vessels 
determined  by  the  COTP  to  be  in  need 
of  a  Coast  Guard  escort.  The  seciuity 
zones  will  close  all  waters  of  Philippine 
Sea.  Guam.  Apra  Harbor,  Guam 
(including  Cabras  Island  Channel),  and 
Tanapag  Harbor,  Saipan  (CNMI),  within 
a  100-yard  radius  around  each  escorted 
vessel  in  transit,  at  anchor,  or  while 
moored  in  a  regulated  navigation  area. 
These  security  zones  are  necessary  to 
protect  personnel,  vessels,  seaport 
facilities,  and  other  transportation 
infrastructure  from  acts  of  sabotage  or 
other  subversive  acts,  accidents,  or  other 
events  of  a  similar  nature.  These 
security  zones  extend  from  the  surface 
of  the  water  to  the  ocean  floor.  Entry 
into  these  zones  is  prohibited  unless 
authorized  by  the  COTP  Guam. 
Representatives  of  the  COTP  will 
enforce  these  security  zones.  The  COTP 
may  be  assisted  by  other  federal  or  state 
agencies.  Periodically,  by  Broadcast 
Notice  to  Mariners,  the  Coast  Guard  will 
announce  the  existence  or  status  of  the 
security  zones  in  this  nde.  The  RNAs 
will  require  vessels  within  500  yards  of 
an  escorted  vessel  to  travel  at  minimum 
safe  speed  and  the  security  zones  will 
prohibit  unauthorized  entry  within  a 
100-yard  radius  of  an  escorted  vessel  in 
these  RNAs. 

Regulatory  Evaluation 

The  proposed  rule  is  not  a 
"significant  regulatory  action"  imder 
section  3(f)  of  Executive  Order  12866. 
Regulatory  Planning  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
"significant"  under  the  regulatory 


policies  and  procedures  of  the 
Department  of  Transportation  (DOT)  (44 
FR  11040,  February  26, 1979).  The  U.S. 
Coast  Guard  expects  the  economic 
impact  of  this  proposed  rule  to  be  so 
minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  10(e)  of  the 
regulatory  policies  and  procedures  of 
DOT  is  uimecessary.  This  expectation  is 
based  on  the  limited  duration  of  the 
zones.  Vessels  will  also  be  able  to  transit 
the  RNAs  &«ely  outside  of  any  security 
zones.  In  addition,  the  COTP  may  allow 
vessels  in  the  security  zones  on  a  case- 
by-case  basis. 

Saudi  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612).  we  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
ov^rned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000.  The 
Coast  Guard  certifies  under  5  U.S.C. 
605(b)  that  this  proposed  rule  vtrill  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
No  small  business  impacts  are 
anticipated  due  to  the  small  size  of  the 
zones  and  the  short  duration  of  the 
security  zones  in  any  one  area. 

Assistance  for  Small  Entities 

Under  section  231(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1968  (Public  Law  104- 
121),  we  want  to  assist  small  entities  in 
understanding  this  proposed  rule  so  that 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking. 
If  the  proposed  ride  would  affect  your 
small  business,  organization,  or 
governmental  jurisdiction  and  you  have 
questions  concerning  its  provisions  or 
options  for  compliance,  please  contact 
Lieutenant  Fred  Meadows,  Coast  Guard 
Marine  Safefy  Office  Guam,  at  (671) 
339-2001. 

Collection  of  Information 

This  proposed  rule  would  call  for  no 
new  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132. 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  government  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  The  Coast  Guard 
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has  analyzed  this  proposed  rule  under 
that  Order  and  has  determined  that  it 
does  not  have  implications  for 
federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  proposed  rule  will  not 
result  in  such  expenditure,  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble. 

Taking  of  Private  Property 

This  proposed  rule  will  not  affect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13045, 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  does  not  create  an 
environmental  risk  to  health  or  risk  to 
safety  that  may  disproportionately  affect 
children. 

Indian  Tribal  Governments 

This  proposed  rule  does  not  have 
tribal  implications  under  Executive 
Order  13175,  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  because  it  does  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  Ae  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 
We  invite  your  comments  on  how  this 
proposed  rule  might  impact  tribal 
governments,  even  if  that  impact  may 
not  constitute  a  "tribal  implication" 
under  the  Order.         _ 

Energy  Effects  I 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211,  Actions 


Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution*  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  Order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  proposed 
rule  and  concluded  that,  under  figure  2- 
1,  paragraph  (34)(g)  of  Commandant 
Instruction  M16475.1D,  this  nde  is 
categorically  excluded  from  further 
environmental  documentation.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  where 
indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g).  6.04-1,  6.04-6,  and  160.5; 
49  CFR  1.46. 

2.  Add  §  165.1405  to  read  as  follows: 
§165.1 405    Regulated  Navigation 

Areas  and  Security  Zones;  Designated 
Escorted  Vessels — Philippine  Sea  and 
Apra  Harbor.  Guam  (including  Cabms 
Island  Channel),  and  Tanapag  Harbor, 
Saipan,  Commonwealth  Northern 
Mariana  Islands  (CNMI).(a)  Regulated 
navigation  area.  The  following  areas, 
designated  by  coordinates  referencing 
World  Geodetic  Datum  (1984),  are 
regulated  navigation  areas  (RNAs). 

(1)  Philippine  Sea,  Guam — All  waters 
from  the  surface  to  the  bottom  of  the 
Philippine  Sea,  Guam,  encompassed  by 
lines  connecting  the  following  points, 
beginning  at  13°27'10'  N,  144°35'05''  E, 
thence  easterly  to  13''27'17''  N, 
144°37'27''  E,  thence  south  westerly  to 
13°26'52''  N,  144°37'05''  E,  thence 
westerly  to  13°26'37''  N,  144°35'05''E. 
thence  due  north  back  to  point  of  origin. 

(2)  Apra  Harbor,  Guam — All  waters 
from  siirface  to  bottom  of  Apra  Harbor, 


Guam,  shoreward  of  the  COLREGS 
Demarcation  as  described  in  33  CFR  80. 

(3)  Tanapag  Harbor— The  waters  from 
surface  to  bottom  of  Tanapag  Harbor, 
Saipan  (CNMI),  encompassed  by  lines 
connecting  the  following  points, 
beginning  at  15°12'10''  N,  145°40'28''  E, 
thence  north  easterly  to  15°14'08''  N, 
145°42'00''  E,  thence  due  east  to 
15°14'08''  N,  145°44'02''  E,  thence  south 
easterly  to  15°13'54''  N,  144°44'20''  E, 
thence  south  westerly  along  the 
shoreline  to  15°13'11''  N,  145°43'01''  E. 
thence  southwesterly  to  15°12'10''  N, 
145°40'28''E. 

(4)  Cabras  Island  Chaimel,  Guam — 
All  waters  from  surface  to  bottom  of 
Cabras  Island  Channel,  Guam,  beginning 
at  point  13°27'34''  N,  144°39'39''  E  and 
extending  southeasterly  to  position 
13°27'24''  N,  144°39'59''  E  then  heading 
easterly  along  the  shorefine  to  position 
13°27'31''  N,  144°40'22''  E  then  heading 
north  to  position  13°27'37''  N, 
144°40'22''  E  following  the  shoreline  in 

a  westerly  direction  back  to  point  of 
origin. 

(b)  Security  zones.  A  100-yard  radius 
security  zone  is  established  around,  and 
is  centered  on,  each  escorted  vessel 
within  the  regulated  navigation  areas  in 
paragraph  (a)  of  this  sectioji.  A  security 
zone  is  activated  when  an  escorted 
vessel  enters  an  RNA  and  remains  active 
until  the  escorted  vessel  leaves  the 
RNA.  This  is  a  moving  security  zone 
when  the  escorted  vessel  is  in  transit 
and  becomes  a  fixed  zone  when  the 
escorted  vessel  is  anchored  or  moored. 
A  seciuity  zone  will  not  extend  beyond 
the  boimdary  of  the  RNA  in  this  section. 

(c)  Definitions.  As  used  in  this 
section: 

(1)  Escorted  Vessel  means  any  vessel 
operating  in  the  RNA  deemed  by  the 
COTP  to  be  in  need  of  escort  protection 
for  security  reasons  or  under  other 
circumstances.  A  designated 
representative  aboard  a  Coast  Guard 
cutter  or  patrol  boat  will  accompany 
vessels  deemed  in  need  of  escort 
protection  into  the  RNA. 

(2)  Navigation  rules  mean 
international  and  inland  navigation 
rules  in  33  CFR  chapter  I,  subchapters 
D  and  E. 

(3)  Vessel  means  every  description  of 
watercraft  or  other  artificial  contrivance 
used,  or  capable  of  being  used,  as  a 
means  of  transportation  on  water, 
except  U.S.  Coast  Guard  or  U.S.  naval 
vessels. 

(4)  Designated  representative  means 
any  Coast  Guard  commissioned, 
warrant,  or  petty  officer  that  has  been 
authorized  to  act  on  behalf  of  the  COTP. 

(d)  Regulations.  (1)  No  person  or 
vessel  may  enter  into  the  security  zones 
under  this  section  unless  authorized  by 


Federal  Register /Vol.  67,  No.  187 /Thursday,  September  26,  2002  /  Proposed  Rules 


60633 


the  COTP  Guam  or  a  designated 
representative. 

(2)  A  vessel  in  the  RNA  established 
imder  paragraph  (a)  of  this  section 
operating  within  500  yards  of  an 
escorted  vessel  must  proceed  at  a 
minimum  speed  necessary  to  jnaintain  a 
safe  course,  unless  required  to  maintain 
speed  by  the  navigation  rules. 

(3)  When  an  escorted  vessel  in  the 
RNA  approaches  within  100  yards  of  a 
vessel  that  is  moored,  or  anchored  in  a 
designated  anchorage  area,  the 
stationary  vessel  mu$t  stay  moored  or 
anchored  while  it  remains  within  the 
escorted  vessel's  security  zone  imless  it 
is  either  ordered  by,  or  given  permission 
from  the  COTP  Guam  or  a  designated 
representative  to  do  otherwise. 

(4)  The  COTP  v«ll  inform  the  public 
of  the  existence  or  status  of  the  seciuity 
zones  around  escorted  vessels  in  the 
RNA  periodically  by  Broadcast  Notice  to 
Mariners. 

(5)  Persons  or  vessels  that  must  enter 
a  security  zone  or  exceed  speed  limits 
established  in  this  section  may  contact 
the  COTP  at  command  center  telephone 
number  (671)  339-6100  or  on  VHF 
channel  16  (156.8  Mhz)  to  request 
permission. 

(6)  All  persons  and  vessels  within  500 
yards  of  an  escorted  vessel  in  the  RNA 
must  comply  with  the  orders  of  the 
COTP  Guam  or  his  designated 
representatives. 

(e)  Authority.  In  addition  to  33  U.S.C. 
1231  and  50  U.S.C.  191,  the  authority 
for  this  section  includes  33  U.S.C.  1226. 

Dated:  September  12.  2002. 
G.A.  Wiltshire, 

Acting  Captain,  U.S.  Coast  Guard, 
Commander,  Fourteenth  Coast  Guard  District. 
[FR  Doc.  02-24444  Filed  9-25-02;  8:45  am] 
nuMQ  cooe  4»io-is-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[TX-144-1-7574;  FRL-7383-6] 

Proposed  Approval  and  Promulgation 
of  Implementation  Plans;  Texas; 
Environmental  Speed  Limit  Revision; 
and  Voluntary  Mobile  Emission 
Reduction  Program  Commitment  for 
the  Houston/Galveston  (HG)  Ozone 
Nonattainment  Area 

AGENCY:  Enviroiunental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  The  EPA  proposes  to  approve 
revisions  to  the  Texas  State 
Implementation  Plan  (SIP).  This 


proposal  covers  two  separate  actions.We 
are  proposing  approval,  through  parallel 
processing,  of:  a  revision  to  the  SIP  that 
woidd  retain  the  55  miles  per  hour 
(mph)  speed  limit  for  vehicles  weighing 
greater  Uian  or  equal  to  10,000  pounds 
gross  vehicle  weight  rating  and  would 
postpone  implementation  of  speed  limit 
reductions  for  vehicles  weighing  less 
than  10,000  poimds  imtil  May  01,  2005 
(Dual  Speed  Limit  Option).  In  the 
alternative,  we  are  requesting  comment 
on  a  revision  to  the  Sff  which  would 
suspend  the  55  mph  speed  limit  for  all 
vehicles  imtil  May  1,  2005  and  in  the 
interim  implement  an  increase  in  the 
current  environmental  speed  limit  (ESL) 
of  55  mph  to  a  5  mph  reduction  from 
the  speed  limits  posted  before  May  1, 
2002.  Both  of  these  options  would  be 
applicable  in  the  counties  of  Brazoria, 
Chambers,  Fort  Bend,  Galveston,  Harris, 
Liberty.  Montgomery  and  Waller,  and 
clarification  of  a  State  enforceable 
commitment  to  remedy  any  shortfalls  in 
the  emission  reductions  attributed  to  the 
Voluntary  Mobile  Emission  Reduction 
Program  (VMEP)  in  the  Houston/ 
Galveston  (HG)  nonattainment  area  so  as 
to  achieve  all  necessary  reductions  by 
the  attainment  date. 

These  new  rules  are  consistent  with 
attainment  of  the  National  Ambient  Air 
Quality  Standard  (NAAQS)  for  ozone  in 
the  HG  area.  The  EPA  is  proposing 
approval  of  these  revisions  to  the  Texas 
SIP  to  regulate  emissions  of  nitrogen 
oxides  (NOx)  and  volatile  organic 
compounds  (VOC)  in  accordance  with 
the  requirements  of  the  Federal  Clean 
Air  Act  (the  Act). 
DATES:  Written  comments  must  be 
received  on  or  before  October  28,  2002. 
ADDRESSES:  Written  comments  should 
be  addressed  to  Mr.  Thomas  H.  Diggs, 
Chief,  Air  Planning  Section  (6PD-L),  at 
the  EPA  Region  6  Office  listed  below. 
Copies  of  documents  relevant  to  this 
action  are  available  for  public 
inspection  diuing  normal  business 
hours  at  the  following  locations: 

Eavironmental  Protection  Agency, 
Region  6,  Air  Planning  Section  (6PD-L), 
1445  Ross  Avenue,  Dallas,  Texas  75202- 
2733.  Texas  Commission  on 
Environmental  Quality,  Office  of  Air 
Quality,  12124  Park  35  Circle,  Austin, 
Texas  78753.  Anyone  wanting  to 
examine  these  documents  should  make 
an  appointment  with  the  appropriate 
office  at  least  two  working  days  in 
advance. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peggy  Wade,  Air  Planning  Section 
(6PD-L),  EPA  Region  6, 1445  Ross 
Avenue,  Dallas,  Texas  75202-2733, 
telephone  (214)  665-7247,  e-mail 
address:  Wade.Peggy®epa.gov. 


SUPPLEMENTARY  INFORMATION: 
Throughout  this  document  "we,"  "us," 
and  "our"  refers  to  EPA.  This  dociuneht 
concerns  control  of  Air  Pollution  of 
NOx  and  VOCs  from  mobile  sources  in 
the  HG  area  for  attainment 
demonstration  purposes. 

What  Action  Are  We  Taking  Today? 

On  July  16,  2002,  the  Chairman  of  the 
Texas  Commission  on  Environmental 
Quality  (TCEQ)  submitted  to  EPA  for 
parallel  processing  two  proposed  rule 
revisions  to  the  SEP.  These  rule 
revisions  concern  the  delayed 
implementation  of  the  55  mph  speed 
limit  for  vehicles  weighing  less  than 
10,000  pounds:  and,  clarification  of  a 
rule  to  commit  the  state  to  remedy  any 
shortfalls  in  the  emission  reductions 
attributed  to  the  VMEP  so  as  to  achieve 
all  necessary  reductions  by  the 
attaiiunent  date. 

On  September  16,  2002,  the  Executive 
Director  of  the  TCEQ  submitted  to  EPA 
an  additional  option  to  the 
environmental  speed  limit  which  is 
under  consideration  by  the  TCEQ,  in 
response  to  comments  received  on  the 
Dual  Speed  Limit  option.  This  proposed 
option  would  suspend  the  55  mph 
speed  limit  for  all  vehicles  until  May  1, 
2005,  and,  in  the  interim,  would 
increase  the  current  environmental 
speed  limit  of  55  mph  to  5  mph  below 
the  original  posted  speed  limit.  EPA  is 
taking  conunent  on  this  option. 

These  revisions  are  consistent  with 
attainment  of  the  ozone  standard  in  the 
HG  area.  The  EPA  is  proposing  to 
approve  these  revisions  to  the  Texas  SIP 
to  regulate  emissions  of  NOx  and  VOCs 
in  accordance  with  the  requirements  of 
the  Federal  Clean  Air  Act  (the  Act).  For 
more  information  on  the  SIP  revision, 
please  refer  to  the  State's  June  26,  2002 
proposed  SIP  revision  and  the 
September  16,  2002  supplemental 
information. 

These  revisions  to  the  HG  SIP  that  we 
are  proposing  approval  of  today  are 
being  parallel  processed.  Parallel 
processing  means  that  EPA  proposes 
action  on  a  portion  of  the  state  revision 
before  the  revision  becomes  final  under 
state  law.  Under  parallel  processing, 
EPA  takes  final  action  on  its  proposal  if 
the  final,  adopted  state  submission  is 
substantially  unchanged  from  the 
submission  on  which  the  proposed 
rulemaking  was  based,  or  if  significant 
changes  in  the  final  submission  are 
anticipated  and  adequately  described  in 
EPA's  proposed  rulemaking  or  result 
from  corrections  determined  by  the 
State  to  be  necessary  through  review  of 
issues  described  in  EPA's  proposed 
rulemaking.  As  described  above,  the 
Executive  Director  of  TCEQ  is 
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considering  a  second  option  of  speed 
limit  implementation  in  the  HG  area. 
We  are  taking  comment  on  this  option. 

EPA  is  proposing  action  on  only  these 
two  aspects  (modification  of  the  55  mph 
speed  limit  and  clarification  of  the 
State's  enforceable  commitment  to 
remedy  shortfalls  in  emission 
reductions  attributable  to  VMEP)  of  the 
submitted  SIP  revision.  A  separate 
notice  will  be  published  in  the  Federal 
Register  at  a  later  date  to  address  other 
components  of  the  June  26,  2002 
proposed  SIP  revision. 

Why  Are  We  Proposing  a  Revision  to 
the  June  26,  2002,  Texas  SIP  for  the 
Postponement  of  the  55  mph  Speed 
Limit  for  Vehicles  Weighing  Less  Than 
10,000  Pounds? 

The  piupose  of  this  revision  is  to 
delay  the  implementation  of  the  speed 
limit  reduction  to  55  mph  for  light 
vehicles  to  May  01,  2005.  The  December 
2000  SIP  revision  included  a  speed  limit 
reduction  for  the  8-coimty  Houston/ 
Galveston  nonattainment  area.  This 
revision  reduced  the  speed  limit  to  55 
mph  on  all  roadways  with  posted 
speeds  above  55  mph,  with  compliance 
to  be  achieved  by  May  01,  2002. 
Emission  reductions  attributed  to 
reduced  speed  limits  were  initially 
estimated  to  be  12.33  tons  per  day  (tpd) 
of  NOx  and  1.76  tpd  of  VOCs  in  2007. 
(The  HG  SIP  2007  attainment 
demonstration  budget  for  on-road 
mobile  soiut;e  NOx  emissions  is  156.6 
tpd.)  These  calculations  were  performed 
by  the  Texas  Transportation  Institute 
(TTI)  using  MOBILESa,  an  emissions 
factor  model  developed  by  EPA. 

On  January  29,  2002,  EPA  released  a 
new  version  of  the  MOBILE  model, 
M0BILE6.  representing  current  best 
understanding  of  mobile  source 
emissions  estimates.  In  a  preliminary 
analysis  conducted  by  the  Texas 
Transportation  Institute  using 
MOBILE6,  results  indicate  that  the 
majority  of  emission  reductions 
achieved  through  the  speed  limit 
reduction  can  be  attributed  to  heavy- 
duty  trucks.  New  data  from  MOBILE6 
show  a  decrease  in  the  2007  ESL  NOx 
emission  reductions  from  12.33  tpd  (as 
determined  with  MOBILESa)  to  5.8  tpd. 
Additionally,  4.2  of  the  5.8  tpd  is 
attributed  to  heavy-duty  vehicles 
weighing  over  10,000  pounds.  Passenger 
vehicles  and  light-duty  trucks 
contribute  only  1.6  tpd  in  NOx  emission 
reductions  when  modeled  at  55  mph 
with  M0BILE6.  Based  on  this  new 
information,  the  TCEQ  is  proposing  to 
retain  the  55  mph  speed  limit  for 
vehicles  weighing  greater  than  or  equal 
to  10,000  pounds  gross  vehicle  weight 
rating  and  to  postpone  speed  limit 


reductions  for  vehicles  less  than  10,000 
pounds  until  May  01,  2005. 

Because  this  SIP  revision  is  a  delay  in 
implementation  only,  EPA  concludes 
that  the  same  amount  of  emission 
reductions  would  be  achieved  by  the 
attainment  date  and  thus,  the  attainment 
plan  would  be  unaffected  by  this 
change.  Prior  to  May  01,  2005.  the  TCEQ 
will  conduct  a  more  thorough  review  of 
the  emissions  benefits  of  speed  limit 
reductions  for  passenger  and  light-duty 
trucks.  If  the  TCEQ  determines  that  such 
a  speed  limit  reduction  strategy  is  not 
needed  to  demonstrate  attaiiunent,  the 
Commission  may  revise  the  SIP  to 
remove  the  speed  limit  reduction 
altogether.  However,  if  the  TCEQ 
determines  that  more  emission 
reductions  are  necessary  despite  this 
speed  limit  reduction  strategy,  the 
Commission  will  need  to  revise  the  SIP 
in  order  to  provide  additional  control 
measiues.  Should  a  SIP  revision  be 
submitted  incorporating  the  removal  or 
modification  of  the  speed  limit 
reduction  strategy,  EPA  may  publish  a 
revision  to  this  rule. 

Texas  acknowledges  that  the  emission 
reductions  attributed  to  the  speed  limit 
reduction  are  lower  as  preliminarily 
calculated  with  M0BILE6  than  they 
were  as  calculated  with  M0BILE5a. 
Texas  intends  to  do  a  complete  new 
analysis  of  all  emissions  with  MOBILE6 
during  midcoiuse  review.  At  that  time, 
Texas  will  determine  whether  the 
emission  reductions  from  all  controls 
continue  to  provide  the  emission 
reductions  necessary  for  attainment  as 
established  in  the  attainment 
demonstration.  Should  overall  emission 
reductions  as  calculated  with  the 
M0BILE6  model  not  prove  sufficient, 
Texas  will  develop  additional  controls 
as  necessary  to  ensiue  sufficient 
reductions  are  available  to  support  the 
attainment  demonstration. 

The  affected  area  would  include  the 
following  counties  within  the  HG 
nonattainment  area:  Brazoria,  Chambers, 
Fort  Bend.  Galveston,  Harris,  Liberty, 
Montgomery  and  Waller.  This  control 
strategy  is  a  necessary  measure  to 
consider  for  contributing  to  a  successful 
attainment  demonstration  with  the 
NAAQS  for  ozone. 

Why  Are  We  Considering  the 
Alternative  Speed  Limit  Proposal  to  the 
Texas  SIP,  Which  Suspends  the  55  mph 
Speed  Limit  Until  May  1, 2005  and 
Reinstates  the  Speed  Limit  to  a  Level  5 
mph  Below  the  Previously  Posted  Speed 
Limits? 

As  discussed  previously,  TCEQ  has 
received  comments  on  their  proposed 
Dual  Speed  Limit  strategy.  In  response 
to  these  comments,  EPA  is  taking 


comment  on  whether  a  second  option, 
if  adopted  by  TCEQ,  could  be  approved. 
Under  this  option,  the  TCEQ  would 
suspend  the  55  mph  speed  limit  imtil 
May  1,  2005.  In  the  interim,  the  55  mph 
speed  limit  would  be  increased  to  a 
level  5  mph  below  the  previously 
posted  speed  limits. 

Emission  reductions  can  be  achieved 
by  implementing  a  5  mph  speed  limit 
reduction  from  the  previously  posted 
speeds  of  70  and  65  mph,  applicable  to 
all  roadways  in  the  8-county  area.  Upon 
EPA  approval  of  this  proposal,  speed 
limits  on  roadways  having  a  previously 
posted  speed  limit  of  70  mph  will  be 
increased  from  the  ciurent 
environmental  speed  limit  of  55  mph  to 
65  mph.  Speed  limits  on  roadways  with 
previously  posted  speeds  of  65  mph  will 
be  increased  from  the  current 
environmental  limit  of  55  mph  to  60 
mph.  According  to  an  analysis 
performed  by  the  Texas  Department  of 
Transportation  using  EPA's  M0BILE6 
emissions  modeling  progreun,  this  speed 
limit  will  result  in  NOx  emission 
reductions  of  2.3  tpd  when  compared  to 
the  NOx  emissions  estimated  with 
MOBILE6  from  the  previously  posted 
higher  speed  limits. 

Prior  to  May  01,  2005,  the  date  upon 
which  the  suspension  of  the  55  mph 
speed  limit  terminates,  the  TCEQ  will 
conduct  a  more  thorough  review  of  the 
emissions  benefits  of  this  incremental 
speed  Umit  reduction.  If  the  TCEQ 
determines  that  such  a  speed  limit 
reduction  strategy  is  not  needed  to 
demonstrate  attainment,  the 
Commission  may  revise  the  SIP  to 
remove  the  incremental  speed  limit 
reduction  altogether.  However,  if  the 
TCEQ  determines  that  more  emission 
reductions  are  necessary  despite  this 
speed  limit  reduction  strategy,  the 
Commission  will  need  to  revise  the  SIP 
in  order  to  provide  additional  control 
measiues.  Should  a  SIP  revision  be 
submitted  incorporating  the  removal  or 
modification  of  the  speed  limit 
reduction  strategy,  EPA  may  pubUsh  a 
revision  to  this  rule.  EPA  requests 
comment  on  whether^is  state 
proposed  alternative  speed  limit 
reduction  would  be  appropriate. 

The  affected  area  would  include  the 
following  counties  within  the  HG 
nonattainment  area:  Brazoria,  Chambers, 
Fort  Bend,  Galveston,  Harris,  Liberty, 
Montgomery  and  Waller.  This  control 
strategy  is  a  necessary  measure  to 
consider  for  contributing  to  a  successful 
attainment  demonstration  with  the 
-^NAAQS  for  ozone. 
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Why  Are  We  Proposing  To  Clarify  the 
State's  Enforceable  Comnutment  To 
Remedy  Shortfalls  in  Emission 
Reductions  Attributable  to  VMEP  in  the 
June  26,  2002,  Texas  SIP  Revision? 

Voluntary  Mobile  Emission  Reduction 
Programs  (VMEP)  are  mobile  source 
strategies  which  attempt  to  complement 
existing  programs  through  volimtary, 
non-regulatory  changes  in  local 
transportation  activities.  Some  examples 
include  economic  and  market-based 
incentive  programs,  trip  reduction 
programs,  ozone  action  programs  and 
targeted  public  outreach  efforts. 
Programs  of  this  type  attempt  to  gain 
additional  emission  reductions  beyond 
mandatory  Clean  Air  Act  requirements 
and  state  rules  by  engaging  the  public  to 
make  changes  in  activities  that  will 
result  in  reducing  mobile  soiuce 
emissions. 

A  criterion  for  approval  of  VMEPs 
into  SIPs  is  that  the  volimtary  measiue 
be  enforceable.  Under  this  policy,  the 
State  is  obligated  to  monitor,  assess  and 
report  on  the  implementation  of 
voluntary  actions  and  the  resultant 
emission  reductions  fit)m  those  actions. 
In  addition,  the  State  must  remedy,  in 
a  timely  manner,  any  emission 
reduction  shortfalls  should  the 
voluntary  measure  not  achieve  the 
projected  emission  reduction. 

The  purpose  of  this  revision  is  to 
clarify  the  State's  commitment  to 
remedy  any  shortfalls  in  the  emission 
reduction  attributed  to  the  VMEP  so  as 
to  achieve  all  necessary  reductions  by 
the  attainment  date.  The  state  can 
remedy  such  a  shortfall  by  revising  the 
voluntary  program  such  that  needed 
reductions  will  in  fact  be  achieved, 
adopting  substitute  control  measures,  or 
demonstrating  that  attainment  can  be 
reached  without  those  emission 
reductions.  This  proposed  language  in 
no  way  changes  existing  language  in 
Section  6.3.8  of  the  December  2000  HG 
Attaiiunent  Demonstration  SIP.  This 
rule  represents  additional,  clarifying 
language  to  be  added  to  the  SIP.  Our 
review  indicates  that  this  additional 
language  does  not  change  or  weaken  the 
commitment,  but  merely  adds  clarity. 
EPA  has  reviewed  the  state's  submittal 
and  believes  that  it  is  not  entirely  clear 
pn  the  timeframe  in  which  the  state 
would  remedy  any  emission  reductions 
shortfall.  EPA  has  commented  to  the 
state  that  the  conunitment  should  be 
further  clarified  to  explicitly  express 
that  the  state  will  remedy  any  emission 
reduction  shortfrdl  by  the  attainment 
date.  EPA  proposes  to  approve  the 
state's  clarification  of  its  commitment 
provided  that  the  state  further  clarifies 
the  commitment  consistent  with  EPA's 


comment  to  explicitly  state  that  any 
shortfall  will  be  remedied  by  the 
attaiiunent  date. 

The  affected  area  would  include  the 
following  coimties  within  the  HG 
nonattainment  area:  Brazoria,  Chambers, 
Fort  Bend,  Galveston.  Harris,  Liberty, 
Montgomery,  and  Waller.  This  control 
strategy  is  a  necessary  measure  to 
consider  for  contributing  to  a  successful 
attainment  demonstration  with  the 
NAAQS  for  ozone. 

Proposed  Action 

We  are  proposing  approval  of  two 
revisions:  (1)  delayed  implementation  of 
the  55  mph  speed  limit  for  vehicles 
weighing  less  than  10,000  pounds  until 
May  1,  2005,  or,  in  the  alternative,  EPA 
request's  comment  on  suspension  of  the 
implementation  of  the  55  mph  speed 
limit  until  May  1,  2005  and  increasing 
the  speed  limit  to  a  level  5  mph  below 
the  previously  posted  speed  limits  in 
the  interim;  and  (2),  clarification  of  a 
State  commitment  to  remedy  any 
shortfalls  in  the  emission  reductions 
attributed  to  the  VMEP  for  the  HG 
Ozone  Nonattainment  Area  so  as  to 
achieve  all  necessary  reductions  by  the 
attainment  date. 

Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,.  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  that 
Significantly  Affect  Energy  Supply, 
Distribution  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  proposes 
to  approve  state  law  as  meeting  federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  imder  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
imder  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 


Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9.  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999),  because  it  merely 
approves  a  state  rule  implementing  a 
federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Afr  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045  (62  FR 
19685,  April  23, 1997),  because  it  is  not 
economically  significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA.  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

As  required  by  section  3  of  Executive 
Order  12988  (61  FR  4729,  February  7, 
1996),  in  issuing  this  rule,  EPA  has 
taken  the  necessary  steps  to  eliminate 
drafting  errors  and  ambiguity,  minimize 
potential  litigation,  and  provide  a  clear 
legal  standard  for  affected  conduct. 

EPA  has  complied  with  Executive 
Order  12630  (53  FR  8859.  March  15, 
1988)  by  examining  the  takings 
implications  of  the  rule  in  accordance 
with  the  "Attorney  General's 
Supplemental  Guidelines  for  the 
Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings"  issued  under 
the  executive  order. 

List  of  Sub)ectB  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Intergovernmental 
relations,  Motor  vehicle  pollution. 
Volatile  organic  compounds.  Nitrogen 
oxides.  Ozone,  Reporting  and 
recordkeeping  requirements. 

Authority:  42  U.S.C.  7401  et  seq. 
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Dated:  September  18,  2002. 
Gregg  A.  Cooke,         I 
Regional  Administrator.  Region  6. 
[FR  Doc.  02-24492  Filed  9-25-02:  8:45  ami 
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AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

Notice  of  Public  Information 
Collections  Being  Reviewed  by  the 
U.S.  Agency  for  International 
Development;  Comments  Requested 

SUMMARY:  U.S.  Agency  for  International 
Development  (USAID)  is  making  efforts 
to  reduce  the  paperwork  burden.  USAID 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  proposed  and/or  continuing 
information  collections,  as  required  by 
the  Paperwork  Reduction  Act  for  1995. 
Comments  are  requested  concerning:  (a) 
Whether  the  proposed  or  continuing 
collections  of  information  are  necessairy 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
burden  estimates;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  biu'den  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Submit  comments  on  or  before 
November  25,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Johnson,  Bureau  for 
Management,  Office  of  Administrative 
Services,  Information  and  Records 
Division,  U.S.  Agency  for  International 
Development,  Room  2.07-106,  RRB, 
Washington.  DC  20523,  (202)  712-1365 
or  via  e-mail  bjohnson@usaid.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  No.:  0MB  0A12-. 

Form  No.:  N/A. 

Title:  PVO  Classification  Form. 

Type  of  Review:  New. 

Purpose:  The  U.S.  Agency  for 
International  Development  (USAID) 
requires  all  private  voluntary 
organizations  (PVOs)  that  wish  to  be 


eligible  to  compete  for  most  forms  of 
foreign  economic  assistance 
administered  by  USAID  to  register  with 
the  Agency.  Registration  provides  a 
resource  for  USAID  officials  to  access 
financial  and  program  information  on 
PVOs.  The  PVO  Registry  is  a  central 
clearinghouse  for  information  on  PVOs 
working  in  countries  where  elsewhere 
the  U.S.  Government  would  not  have 
knowledge  of  the  activities. 

To  confirm  the  data  is  collected  in  a 
formalized  and  consistent  manner, 
USAID  has  developed  the  Classification 
Form's  list  of  sectors  and  countries  that 
will  show  where  qualified  and 
interested  PVOs  registered  with  USAID 
are  working.  "^ 

Annual  Reporting  Burden: 

Respondents:  450. 

Total  annual  responses:  450. 

Total  annual  hours  requested:  150 
hours. 

Dated:  September  19.  2002. 
Joanne  Paskar, 

Chief,  Information  and  Records  Division, 

Office  of  Administrative  Services,  Bureau  for 

Management. 

(FR  Doc.  02-24429  Filed  9-25-02;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Farm  Service  Agency 

Notice  of  Funds  Availability  (NOFA) 
Inviting  Applications  for  the  Horse 
Breeder  Loan  Program;  Correction 

agency:  Farm  Service  Agency,  USDA. 
ACTION:  Notice;  correction. 

SUMMARY:  This  document  contains  a 
correction  to  the  Notice  of  Funds 
Availability  (NOFA)  published  Friday 
July  5,  2002,  for  the  Horse  Breeder  Loan 
Program.  The  loss  calculation  formula 
in  the  NOFA  incorrectly  calculated 
losses  other  than  foal  losses  by 
inadvertently  penalizing  horse  breeders 
who  generated  income  form  foal  loss. 
This  document  corrects  the  formula 
used  to  calculate  the  value  of  losses, 
other  than  foal  losses,  for  the  horse 
breeder  business. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cathy  Quayle,  Senior  Loan  Officer  or 
Patrick  Spalding,  Senior  Loan  Officer, 
USDA/FSA/DAFLP/STOP  0522, 1400 
Independence  Avenue,  SW., 
Washington,  DC  20250-0522;  telephone 


(202)  720-1472;  facsimile  (202)  720- 
6797;  electronic  mail: 
Cathy_Quayle@wdc.usda.gov  or 
Patrick_SpaIding@wdc.usda.gov. 

Correction 

Accordingly,  in  the  NOFA  published 
on  July  5,  2002  (67  FR  44799—44804) 
make  the  following  correction: 

On  page  44802,  m  the  first  column,  in 
section  XI,  correct  the  first  sentence  of 
paragraph  3(b)  to  read  as  follows: 

XI.  Loss  Calculations 


3. 


*  * 


(b)  The  annual  net  income  for  the 
horse  breeder  business  will  be 
determined  by  subtracting  all  cash 
business  expenses  for  the  horse  breeder 
business  from  all  business  income  for 
the  horse  breeder  business  reported  on 
Schedule  F  and  other  related  schedules 
of  the  applicant's  Federal  income  tax 
return.  *  •  * 


Signed  at  Washington.  DC,  on  September 
12,  2002. 
James  R.  Little, 

Administrator,  Farm  Service  Agency. 
(FR  Doc.  02-24428  Filed  9-25-02;  8:45  am) 

MLUNO  COOC  341(M»-P 

DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Apache-Sitgreaves  and  Tonto  National 
Forests  Rodeo/ChedlskI  Fire  Salvage 
and  Rehabilitation  Project 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  Apache-Sitgreaves  and 
Tonto  National  Forests  of  the 
Southwestern  Region  of  the  Forest 
Service  are  planning  to  prepare  an 
environmental  impact  statement  (EIS) 
on  a  proposal  to  salvage  fire-killed 
timber  on  National  Forest  System  lands 
within  the  Rodeo/Chedisld  Fire  on  June 
2002.  The  EIS  is  intended  to  foster 
informed  decision-making  and  public 
participation  of  a  site-specific  proposal 
to  improve  or  maintain  post-fire 
ecological  functions  of  the  land. 
DATES:  Comments  concerning  the  scope 
of  the  analysis  must  be  received  by   . 
November  15,  2002.  The  draft 
environmental  impact  statement  is 
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expected  February  15,  2003  and  the 
final  environmental  impact  statement  is 
expected  July  1.2003. 
ADDRESSES:  Send  written  comments  to 
the  Rodeo/Chediski  Salvage  and 
Rehabilitation  Project,  Attn:  Merle 
Glenn,  Public  Affairs  Specialist,  P.O. 
Box  569,  Overgaard,  AZ  85933.  For 
further  information,  mail 
correspondence  to  the  same  address  as 
listed  above. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jimmy  E.  Hibbetts,  ID  Team  Leader,  for 
the  Rodeo/Chediski  Salvage  and 
Rehabilitation  Project  at  (928)  535-5979. 
SUPPLEMENTARY  INFORMATION:  The 
Rodeo/Chediski  Fire  bumed  over 
460,000  acres  of  forested  lands, 
including  over  176,000  acres  of  Apache- 
Sitgreaves  and  Tonto  National  Forest 
System  lands.  Over  470  structures  were 
destroyed  in  the  fire,  which  threatened 
30  communities  and  subdivisions.  Over 
225  miles  of  heavily  traveled  system 
roads  and  107  miles  of  trails  received 
damage.  This  fire  killed  millions  of  trees 
with  an  estimated  volume  of  over  300 
million  board  feet  of  commercial  timber, 
which  represent  serious  short  and  long- 
term  hazards  to  users  of  the  two 
national  forests,  adjacent  local 
communities  and  subdivisions,  and 
remaining  forest  resources.  Hazards 
from  bumed  trees  include  falling  dead 
trees  and  potential  fuel  loadings. 
Another  hazard  associated  with  biuTi 
areas  relates  to  flash  flooding,  which  has 
a  great  potential  to  affect  public  health 
and  safety.  Treatments  are  being 
considered  to  meet  public  health  and 
safety  concerns  with  considerations  for 
other  resources. 

Area  watersheds  with  denuded  slopes 
are  susceptible  to  erosion  and  can  lead 
to  reduced  soil  productivity,  loss  of 
vegetation  regeneration  potential  and 
increased  downstream  flooding  and 
sedimentation.  All  watersheds  are  being 
analyzed  within  the  bum  area  for 
potential  damages  to  downstream 
resources.  Both  Black  Canyon  Lake  and 
Canyon  Creek  have  been  heavily 
impacted  by  sedimentation  and  debris 
resulting  from  the  fire.  Utilizing  dead 
trees  and  slash  fi'om  treatment  activities 
is  being  considered  to  improve 
watershed  conditions  by  creating 
protective  ground  cover  and  providing 
ground  shade  to  re-establish  vegetation. 
Purpose  and  Need  for  Action:  Due  to 
the  intensity,  magnitude  and  size  of  the 
fire,  there  is  a  tremendous  amount  of 
standing  dead  and  dying  trees  within 
the  bum.  Portions  of  the  bumed  area 
now  pose  a  potential  risk  to  forest  users, 
communities,  private  property  and 
remaining  resources.  These  risks 
include  the  hazards  of  foiling  trees. 


erosion  and  flooding,  future  wildfires 
occurring  in  the  wildland/urban 
interface,  impacts  to  wildlife  and  fish 
and  their  habitats,  and  insect  infestation 
to  remaining  live  trees.  Urgent  action  is 
needed  to  recover  fire-killed  timber 
while  it  still  has  economic  value.  If 
completed  within  18  months  after  the 
bum,  the  substantial  cost  of  removing 
these  trees  can  be  offset  by  the 
commercial  sale  of  wood  products. 

Proposed  Action:  Salvage  dead  trees 
while  maintaining  or  improving 
watershed  conditions  with 
considerations  for  wildlife  and  .fisheries. 
Bum  severity,  slope  and  specific 
resource  needs  will  determine  actual 
treatments.  Forest  Plan  standards  will 
be  adhered  to  for  all  resources  and 
activities.  Treatments  will  also  consider 
lowering  visual  impacts  along  Highway 
260  and  to  private  lands.  On  existing 
system  roads,  repair,  reconstruct, 
realign,  resurface  and  construct 
additional  turnouts  where  needed. 
There  will  be  no  new  permanent  road 
constmction.  Close  and  obliterate 
unneeded  roads  once  salvage  operations 
have  been  completed. 

Possible  Alternatives:  Preliminary 
altematives  may  include  continuation  of 
present  situation  (no  action  alternative) 
and  alternatives  to  meet  the  purpose 
and  need  of  the  proposed  action. 

Responsible  Officials:  The  Forest 
Supervisors  for  the  Apache-Sitgreaves 
and  Tonto  National  Forests  are  jointly 
responsible  for  deciding  whether  or  not 
to  salvage  dead  trees  resulting  from  the 
Rodeo/Chediski  Fire.  They  are:  John  C. 
Bedell,  Forest  Supervisor,  Apache- 
Sitgreaves  National  Forest,  P.O.  Box 
640.  Springerville,  AZ  85938-0640  and 
Karl  P.  Siderits,  Forest  Supervisor, 
Tonto  National  Forest,  2324  E. 
McDowell  Road,  Phoenix,  AZ  85006. 

Nature  of  Decision  To  Be  Made:  The 
Forest  Supervisors  eire  jointly 
responsible  for  deciding  whether  or  not 
to  salvage  dead  trees  and  if  so,  where 
and  to  what  extent  it  will  occur;  how  to 
stabilize  watersheds  and  what 
treatments  will  be  used;  what  repairs  or 
treatments  of  existing  system  roads 
would  occur;  and  which  roads  will  be 
closed  and  obliterated,  if  any.  They  will 
also  determine  what  treatments,  if  any, 
will  be  implemented  to  mitigate  further 
damages  to  threatened  and  sensitive 
species  habitats  and  to  fisheries.  The 
Supervisors  may  decide  to  select  the 
proposed  action,  take  no  action  or  select 
another  alternative  to  the  proposed 
action. 

Scoping  Process:  A  detailed  scoping 
and  public  involvement  plan  has  been 
developed.  An  interdisciplinary  team 
has  been  selected  and  began  work 
August  5,  2002  to  do  the  enviromnental 


analysis,  prepare  and  accomplish 
scoping,  and  public  involvement 
activities.  Comments  on  the  nature  and 
timing  of  scoping  and  public 
participation  activities  would  be 
beneficial  to  the  team  in  updating  the 
scoping  plan.  Additional  public  notice 
will  be  given  of  specific  planned 
activities  when  the  scoping  emd  public 
involvement  plan  is  completed. 

On  August  26,  2002,  scoping  letters 
were  sent  to  over  325  organizations. 
Tribes,  agencies  and  individuals. 
Responses  ranged  from  total  support  to 
total  opposition  of  the  proposed  action. 
It  was  determined  that  additional 
scoping  was  needed  and  an  EIS  be 
prepared. 

Comment  Requested:  This  notice  of 
intent  initiates  the  scoping  process 
which  guides  the  development  of  the 
environmental  impact  statement. 
Comments  are  specifically  requested  for 
the  proposed  action  and  any  Jiltematives 
to  the  proposed  action  that  should  be 
considered.  Comments  on  the  proposal 
are  most  useful  if  they  pertain  directly 
to  the  project  area  and  are  as  site 
specific  as  possible.  Comments  citing 
scientific  reports  or  literature  should 
address  how  that  research  specifically 
applies  to  this  project. 

Early  Notice  of  Importance  of  Public 
Participation  in  Subsequent 
Environmental  Review:  A  draft 
environmental  impact  statement  will  be 
prepared  for  comment.  The  comment 
period  on  the  draft  environmental 
impact  statement  will  be  45  days  from 
the  date  the  Environmental  Protection 
Agency  publishes  the  notice  of 
availability  in  the  Federal  Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  mlings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC,  435  U.S.  519,  553  (1978).  Also 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  that  are  not  raised 
until  after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts.  City 
ofAngoon  v.  Model,  803  F.  2d  1016,      . 
1022  (9th  Cir.  1986)  and  Wisconsin 
Heritages,  Inc.  v.  Harris,  490  F.  Supp. 
1334,  1338  (E.D.  Wis.  1980).  Because  of 
these  court  rulings,  it  is  very  important 
that  those  interested  in  this  proposed 
action  participate  by  the  close  of  the  45 
day  comment  period  so  that  substantive 
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comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final 
environmental  impact 'statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
altematives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Coimcil  on  Environmental 
Quality  regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

Comments  received,  including  the 
names  and  addresses  of  those  who 
comment,  will  be  considered  part  of  the 
public  record  on  this  proposal  and  will 
be  available  for  public  inspection. 

(Authority:  40  CFR  1501.7  and  1508.22; 
Forest  Service  Handboolc  1909.15,  Section 
21) 

Dated:  September  19,  2002. 
John  C.  Bedell. 

Forest  Supervisor,  Apache-Sitgreaves 
National  Forest. 

Dated:  September  20,  2002. 
Thomas  J.  Klabunde, 
Acting  Forest  Supervisor,  Tonto  National 
Forest. 

[FR  Doc.  02-24480  Filed  9-25-02;  8:45  am) 
BNJJNQ  COOe  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

ForwtSwvIc* 

NotlM  of  Intwrt  To  Prtpare  an 
EnvlronnMntal  Impact  Statamant  (EIS) 
for  Mlaaionary  RMga  Bumad  Araa 
Tknbar  Salvaga  and  Public  Scoping; 
San  Juan  National  Foraat,  CO 

agency:  Forest  Service,  USDA/ 
ACnON:  Notice  of  intent  to  prepare  an 
Environmental  Impact  Statement  (EIS) 
and  conduct  public  scoping;  San  Juan 
National  Forest,  Colorado. 

SUMMARY:  In  accordance  with  the 
National  Environmental  Policy  Act, 
notice  is  hereby  given  that  the  U.S. 
Forest  Service  (USFS),  is  initiating  the 
preparation  of  an  Environmental  Impact 
Statement  (EIS)  with  associated  public 
scoping,  on  the  proposed  salvage  of  fire 
killed  timber  fttim  the  Missionary  Ridge 
bum  area.  The  EIS  analysis  area  (70.000 
acres)  encompasses  national  forest  land 


within  the  area  generally  described  as 
the  Missionary  Ridge  bum  area.  This 
area  of  national  forest  biimed  during 
June  and  July  2002.  The  bum  area  is 
located  north  of  Durango,  CO  and  is 
bounded  on  the  west  side  by  State    , 
Highway  550  and  encompasses  lands 
located  on  Missionary  Ridge,  and 
further  to  the  east,  lands  surrounding 
Lemon  and  Vallicito  Reservoirs.  The 
proposed  action  is  to  salvage  some  of 
the  timber  bumed  by  the  Missionary 
Ridge  Fire.  The  EIS  will  address 
environmental  impacts  and  mitigation 
measures  associated  with  harvesting 
and  removal  of  dead  timber  from 
various  units  within  the  bum  area. 
DATES:  Written  comments  will  be 
accepted  imtil  October  25,  2002.  Two 
public  scoping  meetings  will  be  held, 
one  beginning  at  4  p.m.  on  October  8, 
2002  at  the  BLM/USFS  Public  Lands 
Center,  Durango,  Colorado  and  the  other 
beginning  at  5  p.m.  on  October  9,  2002 
at  the  Bayfield  High  School,  in  Bayfield, 
Colorado. 

ADDRESSES:  Comments  should  be  sent  to 
the  San  Juan  National  Forest.  Attn:  Dave 
Dallison,  15  Biiraett  Court,  Durango, 
Colorado  81301. 

FOR  FURTHER  INFORMATION  CONTACT:  Ave 
Dallison  or  Jim  Powers,  (970)  247-4874. 

SUPPLEMENTARY  INFORMATION:  The 

objective  of  the  EIS  will  be  to  assess 
timber  salvage  opportxinities  and 
impacts  writbdn  the  described 
Missionary  Ridge  bum  area  of 
southwestern  Colorado.  The  proposed 
action  potentially  impacts  various 
natural  and  human  resources  including, 
forested  ecosystems,  water  resources, 
biological  resources  (e.g.,  threatened 
and  endangered  species),  wildlife, 
cultural  resoiutes,  visual  quality,  the 
socioeconomic  enviroiunent  and  others 
that  are  identified  through  the  scoping 
process. 

The  proposed  action  involves 
recovering  a  portion  of  timber  that  will 
be  lost  through  bum  mortality,  and 
removing  insect  infested  trees  to 
suppress  post  fire  insect  damage  to  live 
trees.  An  estimated  400  million  board 
feet  of  timber  was  killed  within  the 
70,000-acre  bum  area.  We  anticipate 
analyzing  altematives  that  will  involve 
salvaging  timber  from  6,000  to  15,000 
acres.  All  areas  considered  for  salvage 
harvest  are  roaded.  The  altematives  will 
examine  harvesting  using  grotmd  based 
skidding  equipment  and  ground  based 
equipment  in  combination  with  skyline 
and  helicopter  logging  systems.  One 
altemative  will  examine  harvesting 
within  the  roaded  portion  to  the  50,000- 
acre  Florida  River  Roadless  Area.  There 
are  3,700  acres  that  are  roaded  and 


previously  harvested  within  the  Florida 
River  RARE  II  boimdaries. 

It  is  anticipated  that  the  EIS  process 
will  take  ei^t  months  to  complete  and 
will  include  public  information  and 
meetings.  We  anticipate  publishing  the 
Record  of  Decision  in  May  2003.  Public 
information,  scoping  meetings,  and 
request  for  input  on  the  EIS  will  begin 
with  publication  of  this  notice.  Written 
comments  must  be  submitted  on  or 
before  October  25,  2002. 

The  Deciding  Official  will  be  the 
Regional  Forester,  USDA  Forest 
Service — Rocky  Mountain  Region,  P.O. 
Box  25127,  Lakewood  CO  80225. 

We  except  to  publish  a  draft 
environmental  impact  statement  in  early 
2003,  to  ask  for  public  comment  on  the 
draft  material  for  a  period  of  45  days, 
and  to  complete  a  final  environmental 
impact  statement  in  May  2003. 

The  45  day  public  comment  period  on 
the  draft  environmental  impact 
statement  will  commence  on  the  day  the 
Environmental  Protection  Agency 
publishes  a  "Notice  of  Availability"  in 
the  Federal  Register. 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  at 
this  early  stage  of  several  court  mlings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.v. 
NRDC.  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  that  are  not  raised 
until  after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts.  City 
ofAngoon  v.  Model,  803  F.2d  1016, 
1022  (9th  Cir.  1986)  and  Wisconsin 
Meitgages.  Inc.  v.  Harris,  490  F.  Supp. 
1334, 1338  (E.D.  Wis.  1980).  Because  of 
these  court  mlings,  it  is  very  important 
that  those  interested  in  this  proposed 
action  participate  by  the  close  of  the  45- 
day  comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  ue  final 
environmental  impact  statement. 
To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
conunents  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refier  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
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adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  (Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points.) 
Please  note  that  comments  you  make  on 
the  draft  environmental  impact 
statement  will  be  regarded  as  public 
information.  i 

Dated:  September  25.  2002. 
Rick  Brazell, 

Acting  Forest  Supervisor,  San  Juan  National 
Forest.  USFS,  Colorado. 
(FR  Doc.  02-24413  Filed  9-25-02;  8:45  am] 
BKUNG  COOe  3410-BS4I 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Madera  County  Resource  Advisory 
Coininlttee 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  Resource  Advisory 
Committee  meeting. 

SUMMARY:  Pursuant  to  the  authorities  in 
the  Federal  Advisory  Committee  Act  of 
1972  (Public  Law  92-463)  and  under  the 
secure  Rural  Schools  and  Community 
Self-Determination  Act  of  2000  (Public 
Law  106-393)  the  Sierra  National 
Forest's  Resource  Advisory  Committee 
for  Madera  County  will  meet  on 
Monday,  October  21,  2002.  The  Madera 
Resource  Advisory  Committee  will  meet 
at  the  Spring  Valley  Elementary  School 
in  O'Neals,  CA.  The  purpose  of  the 
meeting  is  an  update  about  the  RAC 
presentation  at  the  Madera  Coimty 
Board  of  Supervisor's  meeting 
September  17,  2002,  update  RAC 
committee  outreach,  discuss  a  subject 
for  a  news  article  and  develop  a 
planning  schedule  for  projects  and 
project  reviews. 

DATES:  The  Madera  Resource  Advisory 
Committee  meeting  v«ll  be  held 
Monday,  October  21,  2002.  The  meeting 
will  be  held  ft'om  7  p.m.  to  9  p.m. 
ADDRESSES:  The  Madera  County  RAC 
meeting  will  be  held  at  the  Spring 
Valley  Elementary  School,  46655  Road 
200,  O'Neals.  CA  93645. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dave  Martin,  U.S.D.A.,  Sierra  National 
Forest.  57003  Road  225,  North  Fork,  CA 
93643,  (559)  877-2218  ext.  3100;  e-mail: 
dmartin05@fs.fed.us. 
SUPPLEMENTARY  INFORMATION:  Agenda 
items  to  be  covered  include:  (1)  Update 
from  the  RAC  presentation  at  the 


Madera  County  Board  of  Supervisor's 
meeting  September  17,  2002,  (2)  update 
on  RAC  committee  outreach,  and,  (3J 
discuss  subject  for  news  article  (4) 
develop  a  planning  schedule  for  projects 
and  project  review.  The  meeting  is  open 
to  the  public.  Public  input  opportunity 
will  be  provided  and  individuals  will 
have  the  opportimity  to  address  the 
Committee  at  that  time. 

Dated:  September  20,  2002.      > 
David  W.  Martin, 
District  Ranger. 

[FR  Doc.  02-24412  Filed  9-25-02;  8:45  am] 
BILLING  CODE  3410-1 1-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Western  Washington  Cascades 
Provincial  Interagency  Executive 
Committee  (PIEC)  Advisory  Committee 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Western  Washington 
Cascades  Provincial  Interagency 
Executive  Committee  Advisory 
Committee  (Provincial  Advisory 
Committee)  will  meet  on  Friday, 
October  18th,  at  the  Darrington  Ranger 
District  Office,  1405  Emens  Street, 
Darrington,  WA  98241. 

The  meeting  wiU  begin  at  9:30  a.m. 
and  continue  until  about  12  noon.  The 
focus  will  be  the  vegetative  management 
program  on  the  Forest.  In  addition  to  the 
Advisory  Committee  meeting,  a  field 
trip  for  Advisory  Committee  members 
will  take  place  in  the  afternoon. 
Members  will  tour  portions  of  two 
thinning  stands  on  the  Darrington 
Ranger  District,  commencing  at  12:30 
p.m.  at  the  District  Office  and  ending 
back  at  the  same  office  about  4:30  p.m. 
The  purpose  of  the  trip  is  to  discuss 
issues,  opportunities,  and  concerns  in 
the  area  of  vegetative  management.  All 
Western  Washington  Cascades 
Provincial  Advisory  Committee 
meetings  are  open  to  the  public. 
Interested  citizens  are  encouraged  to 
attend.  Interested  citizens  are  also 
welcome  to  join  the  field  trip;  however, 
they  must  provide  their  own 
transportation. 

The  Provincial  Advisory  Committee 
provides  advice  regarding  ecosystem 
management  for  federal  lands  within  the 
Western  Washington  Cascades  Province, 
as  well  as  advice  and  recommendations 
to  promote  better  integration  of  forest 
management  activities  among  federal 
and  non-federal  entities.  The  Advisory 
Committee  is  a  key  element  of 


implementation  of  the  Northwest  Forest 
Plan. 

FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this  meeting 
to  Penny  Simdblad,  Province  Liaison, 
USDA  Forest  Service,  Mt.  Baker- 
Snoqualmie  National  Forest,  810  State 
Route  20,  Sedro  Wodlley,  Washington 
98284  (360-856-5700,  Extension  321). 

Dated:  September  20,  2002.   ^ 
|on  Vanderheyden, 
Acting  Designated  Federal  Official. 
[FR  Doc.  02-24482  Filed  9-25-02;  8:45  am] 

BILLING  CODE  341fr-11-M 


DEPARTMENT  OF  AGRICULTURE 
Rural  Telephone  Bank 
Sunshine  Act  Meeting 

AGENCY:  Rural  Telephone  Bank,  USDA. 
ACTION:  Privatization  Committee 
"Meeting. 

TIME  AND  DATE:  9  a.m.,  Thursday, 

October  3,  2002. 

PLACE:  Conference  Room  5030 — South 

Building,  U.S.  Department  of 

Agriculture,  1400  Independence 

Avenue,  SW.,  Washington,  DC. 

STATUS:  Open. 

MATTERS  TO  BE  DISCUSSED:  The  business 

advisor  will  report  on  the  status  of 

current  privatization  projects. 

FOR  MORE  INFORMATION  CONTACT:  Roberta 

D.  Purcell,  Assistant  Governor,  Rural 

Telephone  Bank,  (202)  720-9554. 

Dated:  September  19,  2002. 
Hilda  Gay  Legg, 

Governor,  Rural  Telephone  Bank. 

[FR  Doc.  02-24595  Filed  9-24-02;  11:01  am] 

BILUNG  CODE  34ia-1S-M 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-848] 

Notice  of  Extension  of  Time  Limit  of 
Preliminary  Results  of  New  Shipper 
Review:  Freshwater  Crawfish  Tail  Meat 
From  the  People's  Republic  of  China 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce. 
SUMMARY:  The  Department  of  Commerce 
is  extending  the  time  limit  of  the 
preliminary  results  of  the  new  shipper 
review  of  the  antidumping  duty  order 
on  freshwater  crawfish  tail  meat  bom 
the  People's  Republic  of  China  until  no 
later  than  November  22,  2002.  The 
period  of  review  is  September  1,  2001, 
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through  February  28,  2002.  This 
extension  is  made  pursuant  to  section 
751{a){2)(B)(iv)  of  the  Tariff  Act  of  1930, 
as  amended. 

EFFECTIVE  DATE:  September  26,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  Kirby  or  Scott  Lindsay,  AD/ 
CVD  Enforcement,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington  DC  20230; 
telephone:  (202)  482-3782  or  (202)  482- 
0780,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Applicable  Statutes  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  of  the  Tariff  Act  of  1930, 
as  amended  (the  Act).  In  addition, 
imless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  provisions  codified  at  19  CFR  part 
351  (2002). 

SUtutory  Time  Limits 

Section  351.214(1)  of  the  regulations 
requires  the  Department  to  issue  the 
preliminary  results  of  a  new  shipper 
review  within  180  days  after  the  date  on 
which  the  new  shipper  review  was 
initiated,  and  final  results  of  review 
within  90  days  after  the  date  on  which 
the  preliminary  results  were  issued. 
However,  if  the  Department  determines 
the  issues  are  extraordinarily 
complicated,  section  351.214(i)(2)  of  the 
regulations  allows  the  Department  to 
extend  the  deadline  for  the  preliminary 
results  to  up  to  300  days  after  the  date 
on  which  the  new  shipper  review  was 
initiated. 

Background 

On  March  29,  2002  the  Department 
received  a  timely  request  from  Weishan 
Zhenyu  Foodstuff  Co.,  Ltd.  (Zhenyu),  in 
accordance  with  section  751(a)(2)(B)  of 
the  Act  and  section  351.214(c)  of  the 
regulations,  for  a  new  shipper  of  the 
antidumping  duty  order  on  freshwater 
crawfish  tail  meat  from  the  People's 
Republic  of  China  ("PRC"),  which  has  a 
September  anniversary  date.  On  April 
23,  2002  the  Department  initiated  this 
new  shipper  review  covering  the  period 
September  1,  2001.  through  February 
28.  2002.  See  Freshwater  Crawfish  Tail 
Meat  From  the  People's  Republic  of 
China:  Initiation  of  New  Shipper 
Antidumping  Review  (67  FR  21218). 
The  preliminary  results  of  review  are 
currently  due  October  20,  2002. 

Extension  of  Time  Limits  for 
Preliminary  Results 

Piu^uant  to  section  751(a)(2)(B)  of  the 
Act,  the  Department  may  extend  the 


deadline  for  completion  of  the 
preliminary  results  of  a  new  shipper 
review  if  it  determines  that  the  case  is 
extraordinarily  complicated.  The 
Department  has  determined  that  this 
case  is  extraordinarily  complicated,  and 
the  preliminary  results  of  this  new 
shipper  review  cannot  be  completed 
within  the  statutory  time  limit  of  180 
days.  The  Department  finds  that  this 
new  shipper  review  is  extraordinarily 
complicated  because  there  are  a  number 
of  issues  that  must  be  addressed.  For 
example,  the  Department  has  prepared  a 
supplemental  questionnaire  requesting 
additional  information  on  the 
respondent's  claims  concerning 
affiliation  and  date  of  sale.  Given  the 
issues  in  this  case,  the  Department  may 
find  it  necessary  to  request  even  more 
information  in  this  new  shipper  review. 
Therefore,  in  accordance  with  section 
351.214(i)(2)  of  the  regulations,  the 
Department  is  extending  the  time  limit 
for  the  completion  of  preliminary 
results  by  thirty-three  days.  The 
preliminary  results  will  now  be  due  no 
later  than  November  22,  2002. 

This  notice  is  published  pursuant  to 
sections  751(a)(2)(B)  and  777{i)(l)  of  the 
Act. 

Dated:  September  19.  2002. 
Joseph  A.  Spetrini, 
Deputy  Assistant  Secretary  for  Import 
Administration,  Group  III. 
(FR  Doc.  02-24479  Filed  9-25-02;  8:45  am) 
BILLINOCOOe  3810-08-P 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Agency  Information  Collection 
Activities:  Notice  of  Intent  To  Renew 
Collection  3038-0048,  Off-Exchange 
Agricultural  Trade  Options 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  (CFTC)  is 
announcing  an  opportunity  for  public 
comment  on  the  proposed  collection  of 
certain  information  by  the  agency. 
Under  the  Paperwork  Reduction  Act  of 
1995  (PRA),  44  U.S.C.  3501  et  seq.. 
Federal  agencies  are  required  to  publish 
notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  an  existing  collection  of 
information,  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  conunents  on 
requirements  relating  to  off-exchange 
agricultiual  trade  options. 


DATES:  Comments  must  be  submitted  on 
or  before  November  25,  2002. 
ADDRESSES:  Comments  may  be  mailed  to 
Judith  E.  Payne,  Division  of  Market 
Oversight,  U.S.  Commodity  Futures 
Trading  Commission,  1155  2l8t  Street, 
NW,  Washington.  DC  20581. 
FOR  FURTHER  INFORMATION  CONTACT: 
Judith  E.  Payne,  (202)  418-5268;  FAX: 
(202)  418-5527;  e-mail:  jpayne@cftc.gov. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA,  Federal  agencies  must  obtain 
approval  from  the  Office  of  Management 
and  Budget  (OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  the  PRA,  44 
U.S.C.  3506(c)(2)(A),  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information, 
including  each  proposed  extension  of  an 
existing  collection  of  information, 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement,  the  CFTC  is  publishing 
notice  of  the  proposed  collection  of 
information  listed  below. 

With  respect  to  thefoUowing 
collection  of  information,  the  CFTC 
invites  comments  on: 

•  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the     - 
information  will  have  a  practical  use; 

•  The  accuracy  of  the  Commission's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

•  Ways  to  enhance  the  quality, 
usefulness,  and  clarity  of  the 
information  to  be  collected;  and 

•  Ways  to  minimize  the  burden  of 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology;  e.g.,  permitting 
electronic  submission  of  responses. 

Off-Exchange  Agricultural  Trade 
Options,  OMB  control  number  3038- 
0048 — Extension 

In  April  1998.  the  CFTC  removed  the 
prohibition  of  off-exchange  trade 
options  on  the  enumerated  agricultural 
commodities  subject  to  a  number  of 
regulatory  requirements  63  FR  18821 
(Apr.  16, 1998).  Thereafter,  the 
Commission  streamlined  the  regulatory 
and  paperwork  burdens  in  order  to 
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increase  the  utility  of  agricultural  trade 
options  while  maintaining  basic 
customer  protections.  64  FR  68011  (Dec. 
6, 1999).  Based  on  its  experience  in 
administering  this  program,  the 
Commission  is  reducing  its  estimates  of 


the  burden  of  this  collection  of 
information  based  on  revised 
assumptions  of  the  number  of  firms  and 
individuals  that  may  apply  for 
registration.  Responses  to  the  collection 
of  information  are  mandatory  pursuant 

Estimated  Annual  Reporting  Burden 


to  section  4c(b)  of  the  Commodity 
Exchange  Act. 

The  Commission  estimates  the  burden 
of  this  collection  of  information  s 
follows: 


17  CFR 

Annual 

number  of 

respondents 

Frequency 
of  response 

Total  annual 
responses 

Hours  per 
response 

Total  hours 

17  CFR  Dart  32 

360 

On  occasion 

411 

5.59 

2,301 

There  are  no  capital  costs  or  operating 
and  maintenance  costs  associated  with 
this  collection. 

Dated:  September  20.  2002. 
Catherine  D.  Dixon, 

Assistance  Secretary  of  the  Commission. 
[FR  Doc.  02-24430  Filed  9-25-02;  8:45  am) 
BILLING  CODE  63S1-01-M 


DEPARTMENT  OF  DEFENSE 

Office  of  ttie  Secretary 

Submission  for  0MB  Review; 
Comment  Request 

action:  Notice.       ' 

The  Department  of  Defense  has 
submitted  to  0MB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

DATES:  Consideration  will  be  given  to  all 
comments  received  by  October  28,  2002. 

Title.  Form,  and  OMB  Number: 
Custodianship  Certificate  to  Support 
Claim  on  Behalf  of  Minor  Children  of 
Deceased  Members  of  the  Armed  Forces; 
DD  Form  2790;  OMB  Number  0730- 
0010. 

Type  of  Request:  Reinstatement. 

Number  of  Respondents:  300. 

Responses  per  Respondent:  1. 

Annual  Responses:  300. 

Avemge  Burden  per  Response:  24 
minutes. 

Annual  Burden  Hours:  120. 

Needs  and  Uses:  The  form  is  used  by 
the  Directorate  of  Annuity  Pay,  Defense 
Finance  and  Accounting  Services, 
Denver  (DFAS-DE),  to  pay  the  annuity 
to  the  correct  person  on  behalf  of  a  child 
under  the  age  of  majority.  If  the  form 
with  the  completed  certification  is  not 
received,  the  annuity  payments  are 
suspended.  An  annuity  for  a  minor 
child  is  paid  to  the  legal  guardian,  or, 
if  there  is  no  legal  guardian,  to  the 
natural  parent  who  has  care,  custody, 
and  control  of  the  child  as  the 


custodian,  or  to  a  representative  payee 
of  the  child. 

Affected  Public:  Individuals  or 
Households. 

Frequency:  On  Occasion. 

Respondent's  Obligation:  Required  to 
Obtain  or  Retain  Benefits. 

OMB  Desk  Officer:  Ms.  Jackie  Zeiher. 
Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Ms.  Zeiher  at  the  Office  of  Management 
and  Budget,  Desk  Officer  for  DoD,  Room 
10236,  New  Executive  Office  Building, 
Washington,  DC  20503. 

DOD  Clearance  Officer:  Mr.  Robert 
Cushing.  Written  request  for  copies  of 
the  information  collection  proposal 
should  be  sent  to  Mr.  Cushing,  WHS/ 
DIOR,  125  Jefferson  Davis  Highway, 
Suite  1204,  Arlington,  VA  22202-4302. 

Dated:  September  19,  2002. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  02-24394  Filed  9-25-02;  8:45  am) 
BILUNG  CODE  SOOI-Oe-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

ACTION:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

DATES:  Consideration  will  be  given  to  all 
comments  received  October  28,  2002. 

Title,  Form,  and  OMB  Number:  Child 
Annuitant's  School  Certification;  DD 
Form  2788;  OMB  Number  0730-0001. 

Number  of  Respondents:  3,600. 

Responses  per  Respondent:  1. 

Annual  Responses:  3,600. 

Average  Burden  per  Response:  12 
minutes. 


Annual  Burden  Hours:  720. 
_  Needs  and  Uses:  In  accordance  with 
10  U.S.C.  1447  and  DoD  Financial 
Management  Regulation,  7000.14-R, 
Volume  7B,  a  child  annuitant  between 
the  age  of  18  and  22  years  of  age  must 
provide  evidence  of  intent  to  continue 
study  or  training  at  a  recognized 
educational  institution.  The  certificate 
is  required  for  the  school  semester  or 
other  period  in  which  the  school  year  is 
divided.  The  form  is  submitted  to  the 
child  for  completion  and  return  to  the 
Defense  Finance  and  Accounting 
Service.  The  child  will  certify  as  to  their 
intent  for  future  enrollment  add  a 
school  official  must  certify  on  the  past 
6r  present  school  eiu'oUment  of  the 
child. 

Affected  Public:  Individuals  or 
Households. 

Frequency:  On  Occasion. 

Respondent's  Obligation:  Required  to 
Obtain  or  Retain  Benefits. 

OMB  Desk  Officer:  Ms.  Jackie  Zeiher. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Ms.  Zeiher  at  the  Office  of  Management 
and  Budget,  Desk  Officer  for  DoD,  Room 
10236,  New  Executive  Office  Building, 
Washington,  DC  20503. 

DOD  Cleamnce  Officer:  Mr.  Robert 
Cushing. 

•     Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Cushing,  WHS/DIOR, 
1215  Jefferson  Davi§  Highway,  Suite 
1204,  Arlington,  VA  22202-4302. 

Dated:  September  19.  2002. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  02-24395  Filed  9-25-02;  8:45  am) 
BILLING  CODE  S601-08-M 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  information 
Coilection  Requests 

AGENCY:  Department  of  Education. 
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summary:  The  Acting  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  invites  comments  on  the 
proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
November  25,  2002. 
SUPPt.EMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any.agency's  ability  to  perform  its 
statutory  obligations.  The  Acting 
Leader,  Regulatory  Information 
Management  Group.  Office  of  the  Chief 
Information  Officer,  publishes  that 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.  new,  revision,  extension,  existing  or 
reinstatement;  (2)  Title;  (3)  Simmiary  of 
the  collection;  (4)  Description  of  the 
need  for.  and  proposed  use  of.  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment. 
The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner;  (3)  is  the  estimate 
of  burden  acciirate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  September  20,  2002. 
John  D.  Tremler, 

Leader,  Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information  Officer. 

Federal  Student  Aid 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Title:  Equity  in  Athletics  Disclosure 
Act(EADA)OS)*.    . 


Frequency:  Aimually. 

Affected  Public:  Not-for-profit 
institutions  (primary). 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  1800. 

Burden  Hours:  10800. 

Abstract:  The  EADA  amended  the 
Higher  Education  Act  of  1965,  as 
amended  (HEA),  to  require 
coeducational  institutions  of  higher 
education  that  participate  in  any 
program  xmder  Title  IV  of  the  HEA  and 
have  an  intercollegiate  athletic  program, 
annually  to  make  available  upon  request 
a  report  on  institutional  financing  and 
student  and  staff  participation  in  men's 
and  women's  intercollegiate  athletics. 
The  Higher  Education  Amendments  of 
1998  amended  the  EADA  to  require 
additional  disclosures,  to  require  that  an 
institution  submit  its  report  to  the 
Department  of  Education,  and  to  require 
the  Department  to  report  to  Congress  on 
gender  equity  in  intercollegiate  athletics 
and  to  make  its  report  and  institutions' 
EADA  reports  publicly  available. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov, 
by  selecting  the  "Browse  Pending 
Collections"  link  and  by  clicking  on 
link  number  2151.  When  you  access  the 
information  collection,  click  on 
"Download  Attachments"  to  view. 
Written  requests  for  information  should 
be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651  or  to  the  e-mail  address 
vivian_reese@ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  e-mail 
address  0C10_RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 

Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Joseph  Schubart  at 
his  e-mail  address  Joe.Schubart@ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

[FR  Doc.  02-24418  Filed  9-25^02;  8:45  am] 
BNJJNQ  COOe  4000-01-P 


DEPARTMENT  OF  EDUCATION 
[CFDA  No.  84.274A1 

Office  of  Postsecondary  Educallon; 
American  Overseas  Raseardi  Centers 
Program;  NoUce  Inviting  Appllcatlona 
for  New  Awarda  for  Flacal  Year  (FY) 
2003 

Purpose  of  Program:  The  American 
Overseas  Research  Centers  (AORC) 
Program  makes  awards  to  any  American 
overseas  research  center  that  is  a 
consortium  of  United  States  institutions 
of  higher  education  to  enable  the  center 
to  promote  postgraduate  research, 
exchanges,  and  area  studies.  AORC 
awards  may  be  used  to  pay  all  or  a 
portion  of  the  cost  of  establishing  or 
operating  a  center  or  program,  including 
the  cost  of  operation  and  maintenance 
of  overseas  facilities;  the  cost  of 
organizing  and  mant^ging  conferences; 
the  cost  of  teaching  and  research 
materials;  the  cost  of  acquisition, 
maintenance,  and  preservation  of  library 
collections;  the  cost  of  bringing  visiting 
scholars  and  faculty  to  the  center  to 
teach  or  to  conduct  research;  the  cost  of 
faculty  and  staff  stipends  and  salaries; 
the  cost  of  faculty,  staff,  and  student 
travel;  and,  the  cost  of  publication  and 
dissemination  of  material  for  the 
scholarly  and  general  public. 

For  FY  2003  the  competition  for  new 
awards  focuses  on  projects  designed  to 
meet  the  priorities  described  in  the 
Priorities  section  of  this  application 
notice. 

Eligible  Applicants:  Centers  that  (1) 
receive  more  than  50  percent  of  their 
funding  from  public  or  private  United 
States  sources;  (2)  have  a  permanent 
presence  in  the  coimtry  in  which  the 
center  is  located;  and  (3)  are 
organizations  described  in  section 
501(c)(3)  of  the  Internal  Revenue  Code 
of  1986,  which  are  exempt  from  taxation 
under  section  501(a)  of  the  Code. 

Applications  Available:  October  11, 
2002. 

Deadline  for  Transmittal  of 
Applications:  November  15,  2002. 

Deadline  for  Intergovernmental 
fleview:  January  14,  2003. 

Estimated  Available  Funds:  The 
Administration  has  requested 
$1,000,000  for  this  program  for  FY  2003. 
The  actual  level  of  funding,  if  any. 
depends  on  final  congressional  action. 
However,  we  are  inviting  applications  to 
allow  enough  time  to  complete  the  grant 
process,  if  Congress  appropriates  funds 
for  this  program. 

Estimated  Range  of  Awards: 
$38,378— $126,509. 

Estimated  Average  Size  of  Awards: 
$76,923  per  year. 

Estimated  Number  of  Awards:  13. 
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Nole:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  48  months. 

Page  Limit:  The  application  narrative 
is  where  you,  the  applicant,  address  the 
selection  criteria  that  reviewers  use  to 
evaluate  your  application.  You  must 
limit  the  narrative  to  the  equivalent  of 
no  more  than  25  pages,  using  the 
following  standards: 

•  A  "page"  is  8.5"  x  11",  on  one  side 
only,  with  1"  margins  at  the  top,  bottom, 
and  both  sides. 

•  Double  space  (no  more  than  three 
lines  per  vertical  inch)  all  text  in  the 
application  narrative,  including  titles, 
headings,  footnotes,  quotations, 
references,  and  captions.  However,  you 
may  single  space  all  text  in  charts, 
tables,  figures  and  graphs. 

•  Use  a  font  that  is  either  12-point  or 
larger  or  no  smaller  than  10  pitch 
(characters  per  inch).  However  you  may 
use  a  10-point  font  in  charts,  tables, 
figures,  and  graphs. 

The  page  limit  does  not  apply  to  the 
cover  sheet:  the  budget  section, 
including  the  narrative  budget 
justification;  the  assurances  and 
certihcations:  or  the  one-page  abstract  or 
the  appendices.  However,  you  must 
include  all  of  the  application  narrative 
in  responding  to  the  selection  criteria. 

We  will  reject  your  application  if — 

•  You  apply  these  standards  and 
exceed  the  page  limit;  or 

•  You  apply  other  standards  and 
exceed  the  equivalent  of  the  page  limit. 

Applicable  Hegulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  79,  80,  81,  82, 
85,  86,  97,  98,  and  99. 

Note:  The  AORC  Program  does  not  have 
program  specific  regulations;  therefore, 
applicants  are  directed  to  the  authorizing 
statute,  section  609  of  part  A.  title  VI  of  the 
Higher  Education  Act  of  1963.  as  amended. 

Priorities 

Invitational  Priority 

We  are  particularly  interested  in 
applications  that  meet  the  following 
priority. 

Activities  and  programs  designed  to 
promote  information  sharing  among 
U.S.  researchers  using  the  overseas 
centers. 

Under  34  CFR  75.105(c)(1)  we  do  not 
give  an  application  that  meets  the 
priority  a  competitive  or  absolute 
preference  over  other  applications. 

Application  Procedures 

The  Government  Paperwork 
Elimination  Act  (GPEA)  of  1998,  (Pub. 
L.  105-277)  and  the  Federal  Financial 
Assistance  Management  Improvement 


Act  of  1999,  (Pub.  L.  106-107)     . 
encourage  us  to  undertake  initiatives  to 
improve  our  grant  processes.  Enhancing 
the  ability  of  individuals  and  entities  to 
conduct  business  with  us  electronically 
is  a  major  part  of  oiu-  response  to  these 
Acts.  Therefore,  we  are  taking  steps  to 
adopt  the  Internet  as  our  chief  means  of 
conducting  transactions  in  order  to 
improve  services  to  our  customers  and 
to  simplify  and  expedite  our  business 
processes. 

We  are  requiring  that  applications  for 
the  FY  2003  AORC  Program  competition 
for  new  awards  be  submitted 
electronically  using  e-APPLICATION 
available  through  the  Education 
Department's  e-GRANTS  system.  The  e- 
GRANTS  systein  is  accessible  through 
its  portal  page  at:  http://e-grants.ed.gov. 

Applicants  who  are  unable  to  submit 
an  application  through  the  e-GRANTS 
system  may  apply  for  a  waiver  to  the 
electronic  submission  requirement.  To 
apply  for  a  waiver,  applicants  must 
explain  the  reason(s)  that  prevent  them 
from  using  the  Internet  to  submit  their 
applications.  The  reason(s)  must  be 
outlined  in  a  letter  addressed  to  Cheryl 
E.  Gibbs,  U.S.  Department  of  Education, 
1990  K  Street,  NW.,  Suite  6000, 
Washington,  DC  20006-8521.  Please 
submit  your  letter  no  later  than  two 
weeks  before  the  deadline  for 
transmittal  of  applications. 

Any  application  that  receives  a  waiver 
to  the  electronic  submission 
requirement  will  be  given  the  same 
consideration  in  the  review  process  as 
an  electronic  application. 

Waiver  of  Proposed  Rulemaking 

Some  of  the  procedures  in  these 
instructions  for  transmitting 
applications  differ  from  those  in  the 
Education  Department  General 
Administrative  Regulations  (EDGAR) 
(34  CFR  75.102).  Under  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  the  Department  generally  offers 
interested  parties  the  opportimity  to 
conmient  on  proposed  regulations. 
However,  these  amendments  make 
procedural  changes  only  and  do  not 
establish  new  substantive  policy. 
Therefore,  under  5  U.S.C.  553(b)(A).  the 
Secretary  has  determined  that  proposed 
rulemaking  is  not  required. 

Pilot  Project  for  Electronic  Submission 
of  Applications 

In  FY  2003,  the  U.S.  Department  of 
Education  is  continuing  to  expand  its 
pilot  project  of  electronic  submission  of 
applications  to  include  additional 
formula  grant  programs  and  additional 
discretionary  grant  competitions.  The 
AORC  Program  (CFDA  84.274A)  is  one 
of  the  programs  included  in  the  pilot 


project.  If  you  are  an  applicant  under 
the  AORC  Program,  you  must  submit 
your  application  to  us  in  electronic 
format  or  receive  a  waiver. 

The  pilot  project  involves  the  use  of 
the  Electronic  Grant  Application  System 
(e-APPLJpATION,  formerly  e-GAPS) 
portion  of  the  Grant  Administrative  and 
Payment  System  (GAPS).  We  shall 
continue  to  evaluate  its  success  and 
solicit  suggestions  for  improvement. 

Please  note  the  following: 

•  Do  not  wait  until  the  deadline  date 
for  the  transmittal  of  applications  to 
submit  your  application  electronically. 
If  you  wait  until  the  deadline  date  to 
submit  your  application  electronically 
and  you  are  unable  to  access  the  e- 
APPLICATION  system,  you  must 
contact  the  Help  Desk  by  4:30  p.m. 
Washington,  E)C  time  on  the  deadline 
date. 

•  Keep  in  mind  that  e-APPLICATION 
is  not  operational  24  hours  a  day  7  days 
a  week.  Click  on  Hours  of  Web  Site 
Operation  for  specific  hours  of  access 
during  the  week. 

•  You  will  have  access  to  the  e- 
APPLICATION  Help  Desk  for  technical 
support:  1-888-336-8930  (TTY:  1-866- 
697-2696.  local  202^01-8363).  The 
Help  Desk  hours  of  operation  are 
limited  to:  8  a.m.-6  p.m.  Washington  _ 
DC  time  Monday-Friday. 

•  You  can  submit  all  documents 
electronically,  including  the 
Application  for  Federal  Assistance  (ED 
424  Standard  Face  Sheet),  Budget 
Information-Non-Construction  Programs 
(ED  524),  and  all  necessary  assurances 
and  certifications. 

•  Within  three  working  days  of 
submitting  your  electronic  application, 
fax  a  signed  copy  of  the  Application  for 
Federal  Assistance  (ED  424  Standard 
Face  Sheet)  to  the  Application  Control 
Center  after  following  these  steps: 

1 .  Print  ED  424  ftxim  the  e- 
APPLICATION  system. 

2.  Make  sure  that  the  applicant's 
Authorized  Representative  signs  this 
form. 

3.  Before  faxing  this  form,  submit 
your  electronic  application  via  the  e- 
APPUCATION  system.  You  will  receive 
an  automatic  acknowledgement,  which 
will  include  a  PR/ Award  number  (an 
identifying  number  unique  to  your 
application). 

4.  Place  the  PR/ A  ward  number  in  the 
upper  right  hand  comer  of  ED  424. 

5.  Fax  ED  424  to  the  Application 
Control  Center  at  (202)  260-1349. 

•  We  may  request  that  you  give  us 
original  signatures  on  all  other  forms  at 
a  later  date. 

You  may  access  the  electronic  grant 
application  for  the  AORC  Program  at: 
http://e-gmnts.ed.gov. 
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We  have  included  additional 
information  about  the  e-APPLICATION 
pilot  project  (see  Parity  Guidelines 
between  Paper  and  Electronic 
Applications)  in  the  application 
package. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cheryl  E.  Gibbs,  International  Education 
and  Graduate  Programs  Service,  U.S. 
Department  of  Education,  1990  K  Street, 
NW.,  Suite  6000,  Washington,  DC 
20006-8521.  Telephone:  (202)  502-7634 
or  via  Internet:  cheryl.gibbs@ed.gov. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS) at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  {e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  program  contact  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternative  format  by  contacting 
that  person.  However,  the  Department  is 
not  able  to  reproduce  in  an  alternative 
format  the  standard  forms  included  in 
the  application  package. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
dociunents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  www.ed.gov/ 
legislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC,  area  at  (202)  512-1530. 

You  may  also  view  this  document  in 
PDF  at  the  following  site:  http:// 
www.ed.gov/offices/OPE/HEP/iegps/. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  oflicial 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html. 

Prtigram  Authority:  20  U.S.C.  1128a. 

Dated:  September  23.  2002. 
Sally  L.  StFOup, 

Assistant  Secretary,  Office  of  Poslsecondary 
Education. 

(FR  Doc.  02-24434  Filed  9-25-02;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 
[CFDA  No.  84.017A] 

Office  of  Postsacondary  Education; 
International  Reeearch  and  Studies 
Program;  Notice  Inviting  Applications 
for  New  Awards  for  Fiscal  Year  (FY) 
2003 

Purpose  of  Program:  The  International 
Research  and  Studies  Program  provides 
grants  to  conduct  research  and  studies 
to  improve  and  strengthen  instruction  in 
modem  foreign  languages,  area  studies, 
and  other  international  fields. 

For  FY  2003,  the  competition  focuses 
on  projects  designed  to  meet  the 
priorities  we  describe  in  the  Priorities 
section  of  this  notice. 

Eligible  Applicants:  Public  and 
private  agencies,  organizations, 
institutions,  and  individuals. 

Applications  Available:  September 
25.  2002. 

Deadline  for  Tmnsmittal  of 
Applications:  November  4,  2002. 

Estimated  Available  Funds:  The 
Administration  has  requested 
$5,200,000  for  this  program  for  FY  2003. 
The  actual  level  of  funding,  if  any, 
depends  on  final  congressional  action. 
However,  we  are  inviting  applications  to 
allow  enough  time  to  complete  the  grant 
process  if  Congress  appropriates  funds 
for  this  program. 

Estimated  Range  of  Awards: 
$55,000 — $155,000  per  year. 

Estimated  Average  Size  of  Awards: 
$109,818  per  year. 

Estimated  Number  of  Awards:  26. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice.  . 

Project  Period:  Up  to  36  months. 

Page  limit:  The  application  narrative 
is  where  you,  the  applicant,  address  the 
selection  criteria  that  reviewers  use  to 
evaluate  your  application.  You  must 
limit  the  narrative  to  the  equivalent  of 
no  more  than  30  pages,  using  the 
following  standards: 

•  A  "page"  is  8.5'  x  11',  on  one  side 
only,  with  1'  margins  at  the  top,  bottom, 
and  both  sides. 

•  Double  space  (no  more  than  three 
lines  per  vertical  inch)  all  text  in  the 
application  narrative,  including  tities, 
headings,  footnotes,  quotations, 
references,  and  captions.  However,  you 
may  single  space  all  text  in  charts, 
tables,  figures  and  graphs. 

•  Use  a  font  that  is  either  12-point  or 
larger  or  no  smaller  than  10  pitch 
(characters  per  inch).  However  you  may 
use  a  10-point  font  in  charts,  tables, 
figures,  and  graphs. 

The  page  limit  does  not  apply  to  the 
cover  sheet;  the  budget  section, 
including  the  narrative  budget 


justification;  the  assurances  and 
certifications;  or  the  one-page  abstract  or 
the  appendices.  However,  you  must 
include  all  of  the  application  narrative 
in  Section  C. 
We  will  reject  your  application  if— 

•  You  apply  these  standards  and 
exceed  the  page  limit;  or 

•  You  apply  other  standards  and 
exceed  the  equivalent  of  the  page  limit. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  80,  82,  85,  86, 
97.  98,  and  99;  (b)  The  regulations  in  34 
CFR  part  655;  and  (c)  The  regulations 
for  this  program  in  34  CFR  part  660. 

Priorities 

Absolute  Priority 

This  competition  focuses  on  projects 
designed  to  meet  a  priority  in  the 
regulations  for  this  program  (34  CFR 
660.34(a)(2)). 

Materials  development:  Projects  to 
develop  instructional  materials  for  the 
languages  or  regions  of  the  Near  or 
Middle  East,  South  Asia,  Southeast 
Asia,  Eastern  Europe,  Iimer  Asia,  the  Far 
East.  Africa  or  Latin  America. 

Under  34  CFR  75.105(c)(3)  we 
consider  only  applications  that  meet  the 
priority. 

Invitational  Priorities 

Within  the  absolute  priority  specified 
in  this  application  notice,  we  are 
particularly  interested  in  applications 
that  meet  the  following  invitational 
priorities. 

Invitational  Priority  1 

The  development  of  specialized 
materials  for  use  in  teaching  the 
languages  of  the  Islamic  nations  of  the 
Middle  East  and  Central  Asia. 

Invitational  Priority  2 

The  development  of  specialized 
materials  for  use  in  teaching  the 
languages  of  South  Asia. 

Under  34  CFR  75.105(c)(1)  we  do  not 
give  an  application  that  meets  one  or 
more  of  the  invitational  priorities  a 
competitive  or  absolute  preference  over 
other  applications. 

Instructions  for  Transmittal  of 
Applications 

Note:  Some  of  the  procedures  in  these 
instructions  for  transmitting  applications 
differ  from  those  in  the  Education 
Department  General  Administrative 
Regulations  (EDGAR)  34  CFR  75.103.  Under 
the  Administrative  Procedure  Act  (5  U.S.C. 
553)  the  Department  generally  offers 
interested  parties  the  opportunity  to 
comment  on  proposed  regulations.  However, 
these  amendments  make  procedural  changes 
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only  and  do  not  establish  new  substantive 
policy.  Therefore,  under  5  U.S.C.  553(b)(A). 
the  Secretary  has  determined  that  proposed 
rulemaking  is  not  required. 

Pilot  Pro)ect  for  Electronic  Submission 
of  Applications 

In  FY  2003,  the  U.S.  Department  of 
Education  is  continuing  to  expand  its 
pilot  project  of  electronic  submission  of 
applications  to  include  additional 
formula  grant  programs  and  additional 
discretiojiary  grant  competitions.  The 
International  Research  and  Studies 
Program— CFDA  84.01 7A  is  one  of  the 
programs  included  in  the  pilot  project. 
If  you  are  an  applicant  under  the 
International  Research  and  Studies 
Program,  you  may  submit  your 
application  to  us  in  either  electronic  or 
paper  format. 

The  pilot  project  involves  the  use  of 
the  Electronic  Grant  Application  System 
(e-APPLICATION,  formerly  e-GAPS) 
portion  of  the  Grant  Administration  and 
Payment  System  (GAPS).  We  request 
your  participation  in  the  pilot  project. 
We  shall  continue  to  evaluate  jts 
success  and  solicit  suggestions  for 
improvement. 

If  you  participate  in  this  e- 
APPLICATION  pilot,  please  note  the 
following: 

•  Your  participation  is  voluntary. 

•  You  will  not  receive  any  additional 
point  value  or  penalty  because  you 
submit  a  grant  application  in  electronic 
or  paper  format. 

•  You  can  submit  all  documents, 
except  transcripts,  electronically, 
including  the  Application  for  Federal 
Assistance  (ED  424),  Budget 
Information-Non-Construction  Programs 
(ED  524),  and  all  necessary  assurances 
and  certifications. 

•  Within  three  working  days  of 
submitting  your  electronic  application, 
fax  a  signed  copy  of  the  Application  for 
Federal  Assistance  (ED  424)  to  the 
Application  Control  Center  after 
following  these  steps: 

1.  Print  ED  424  from  the  e- 
APPLICATION  system. 

2.  Make  sure  that  the  institution's 
Authorizing  Representative  signs  this 
form. 

3.  Before  faxing  this  form,  submit 
your  electronic  application  via  the  e- 
APPLICATION  system.  You  will  receive 
an  automatic  acknowledgement,  which 
will  include  a  PR/ Award  number  (an 
identifying  number  unique  to  your 
application).  \ 

4.  Place  the  PR/ Award  number  in  the 
upper  right  hand  comer  of  ED  424. 

5.  Fax  ED  424  to  the  Application 
Control  Center  at  (202)  260-1349. 


•  We  may  request  that  you  give  us 
original  signatiues  on  all  other  forms  at 
a  later  date. 

Note:  Please  note  that  due  to  the 
Department's  end  of  the  fiscal  year  close  out 
activities,  the  e-APPLICATION  system  will 
be  unavailable  on  October  1.  It  will  become 
available  for  users  again  on  Wednesday, 
October  2. 

You  may  access  the  electronic  grant 
application  for  the  International 
Research  and  Studies  Program  at: 
http://e-gmnts.ed.gov. 

We  have  included  additional 
information  about  the  e-APPUCATION 
pilot  project  (see  Parity  Guidelines 
between  Paper  and  Electronic 
Applications)  in  the  application 
package. 

FOR  APPLICATIONS  AND  FURTHER 
INFORMATION  CONTACT:  The  application 
for  this  program  is  available  at: 
www.ed.gov/offices/OPE/HEP/iegps/ 
irs.html.  Jose  L.  Martinez,  U.S. 
Department  of  Education,  International 
Education  and  Graduate  Programs 
Service,  1990  K  Street  NW..  Suite  6000, 
Washington,  DC  20006-8521. 
Telephone:  (202)  502-7635,  or  via 
Internet:  jose.martinez@ed.gov. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  program  contact  person 
listed  under  FOR  APPLICATIONS  AND 
FURTHER  INFORMATION  CONTACT. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternative  format  by  contacting 
that  person.  However,  the  Department  is 
not  able  to  reproduce  in  an  alternative 
format  the  standard  forms  included  in 
the  application  package. 

Electronic  Access  to  This  Dociunent 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
dociunents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
the  following  site:  www.ed.gov/ 
legislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  any  questions 
about  using  PDF,  call  the  U.S. 
Government  Printing  Office  (GPO),  toll 
bee,  at  1-888-293-6498;  or  in  the 
Washington,  DC  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 


of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.btml. 

Program  Authority:  20  U.S.C.  1125. 

Dated:  September  23,  2002. 
Sally  L.  Stroup, 

Assistant  Secretary,  Office  ofPostsecondary 
Education. 

[PR  Doc.  02-24435  Filed  9-25-02;  8:45  am] 
BILUNQ  COOE  40«H>1-P 

DEPARTMENT  OF  EDUCATION 

[CFDA  No.  84.01 5A  and  B] 

Office  of  Postsecondary  Education; 
National  Resource  Centers  (NRC) 
Program  for  Foreign  Liinguage  and 
Area  Studies  or  Foreign  loinguage  and 
international  Studies  and  Foreign 
Liinguage  and  Area  Studies  (FLAS) 
Fellowships  Program;  Notice  inviting 
Applications  for  New  Awards  for  Rscal 
Year  (FY)  2003 

Purpose  of  Programs:  The  NRC 
Program  makes  awards  to  institutions  of 
higher  education  for  establishing  or 
strengthening  nationally  recognized 
foreign  language  and  area  or 
international  studies  centers  or 
programs.  NRC  awards  are  used  to 
support  undergraduate  centers  or 
comprehensive  centers,  which  include 
undergraduate,  graduate,  and 
professional  school  components. 

The  FLAS  Program  awards  allocations 
of  fellowships  to  institutions  of  higher 
education  to  assist  meritorious  students 
imdergoing  graduate  training  in  modem 
foreign  languages  and  related  areas  or 
international  studies.  FLAS  allocations 
may  be  used  for  academic  year  and 
summer  fellowships. 

For  fiscal  year  (FY)  2003  the 
competition  focuses  on  projects 
designed  to  meet  the  priorities  we 
describe  in  the  Priorities  section  of  this 
notice. 

Eligible  Applicants:  Institutions  of 
higher  education  and  consortia  of 
institutions  of  higher  education. 

Applications  Available:  September 
25,  2002. 

Deadline  for  Transmittal  of 
Applications:  November  12,  2002. 

Deadline  for  Intergovernmental 
Review:  January  11,  2003. 

Estimated  Available  Funds:  The 
Administration  has  requested 
$28,715,000  for  the  NRC  Program  and 
$26,435,000  for  the  FLAS  Program  for 
FY  2003.  The  actual  level  of  funding,  if 
any,  depends  on  final  congressional 
action.  However,  we  are  inviting 
applications  to  allow  enough  time  to 
complete  the  grant  process  if  Congress 
appropriates  funds  for  these  programs. 
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Estimated  Range  of  A  wards: 
$202,000 — $318,000  per  year  for  the 
NRC  Program  and  $31,000— $372,000 
per  year  for  the  FLAS  Program. 

Estimated  Average  Size  of  Awards: 
$231,573  per  year  for  the  NRC  Program 
and  $204,922  per  year  for  the  FLAS 
Program. 

Estimated  Number  of  Awards:  124 
NRC  awards  and  129  FLAS  awards.  We 
anticipate  the  129  FLAS  awards  to  yield 
923  academic  year  fellowships  and  560 
summer  fellowships. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  36  months,  beginning 
August  15,  2003. 
SUPPLEMENTARY  MFORMATION: 

FLAS  Program  Subsistence  Allowance 

The  subsistence  allowance  for  a 
fellowship  for  academic  year  2003-2004 
will  be  $14,000  and  the  allowance  for  a 
simimer  2004  fellowship  will  be  $2,400. 

FLAS  Program  Institutional  Payment 

The  institutional  payment  in  lieu  of 
tuition  for  a  fellowship  for  academic 
year  2003-2004  will  be  $11,000  and  the 
payment  for  a  simimer  2004  fellowship 
will  be  $3,600. 

FLAS  Program  Travel  Award 

A  travel  award  for  $1 ,000  or  the  actual 
cost  of  travel,  whichever  is  less,  may  be 
requested  in  conjimction  with  summer 
fellowships  that  are  to  be  used  at 
language  program  sites  other  than  the 
student's  home  institution. 

An  applicant's  FLAS  Program  budget 
should  reflect  $25,000  for  each 
academic  year  fellowship  requested, 
$6,000  for  each  stimmer  fellowship 
requested,  and  $1,000  for  each  siunmer 
travel  award  requested. 

Note:  FLAS  Program  awards  do  not  include 
allowances  for  dependents. 

Page  Limit 

The  application  narrative  (Section  C 
of  the  application)  is  where  you,  the 
applicant,  address  the  selection  criteria 
that  reviewers  use  to  evaluate  your 
application.  You  must  limit  the 
narrative  to  the  equivalent  of  no  more 
than  35  pages  for  a  single  institution 
application  or  the  equivalent  of  no  more 
than  45  pages  for  a  consortium 
application,  using  the  following 
standards: 

•  A  "page"  is  8.5'  x  11",  on  one  side 
only,  with  1"  margins  at  the  top.. bottom, 
and  both  sides. 

•  Double  space  (no  more  than  three 
lines  per  vertical  inch)  all  text  in  the 
application  narrative,  including  titles, 
headings,  footnotes,  quotations, 


references,  and  captions.  However,  you 
may  single  space  all  text  in  charts, 
tables,  figures  and  graphs. 

•  Use  a  font  that  is  either  12-point  or 
larger  or  no  smaller  than  10  pitch 
(characters  per  inch).  However  you  may 
use  a  10-point  font  in  charts,  tables, 
figures,  and  graphs. 

The  page  limit  does  not  apply  to  the 
cover  sheet;  the  budget  section, 
including  the  narrative  budget 
justification;  the  assurances  and 
certifications;  or  the  one-page  abstract  or 
the  appendices.  However,  you  must 
include  all  of  the  application  narrative 
in  Section  C. 

We  will  reject  your  application  if — 

•  You  apply  these  standards  and 
exceed  the  page  limit;  or 

•  You  apply  other  standards  and 
exceed  the  equivalent  of  the  page  limit. 

Applicable  Regulations:  (a)  'Tne 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75.  77,  79,  82,  85,  86, 
97,  98,  and  99.  (b)  The  regulations  for 
the  NRC  Program  in  34  CFR  part  656.  (c) 
The  regulations  for  the  FLAS  Program  in 
34  CFR  part  657.  (d)  The  regulations  in 
34  CFR  part  655. 

Priorities 

Absolute  Priority 

This  competition  focuses  on  projects 
designed  to  meet  a  priority  in  the 
regulations  for  the  NRC  Program  (34 
CFR  656.23(a)(4)). 

Teacher  training  activities:  An  NRC 
project  funded  under  this  priority  must 
focus  on  teacher  training  activities  on 
the  language,  languages,  area  studies,  or 
general  topic  of  the  center. 

Under  34  CFR  75.105(c)(3)  we 
consider  only  applications  that  meet  the 
priority. 

Invitational  Priorities 

Within  the  absolute  priority  listed  in 
this  application  notice,  we  are 
particularly  interested  in  applications 
that  meet  one  or  more  of  the  following 
invitational  priorities. 

NRC  Program  Invitational  Priority  1 

Activities  designed  to  increase  the 
number  of  international  experts, 
including  those  entering  government 
service  and  various  professional 
disciplines,  with  in-depth  knowledge  of 
Islamic  societies  and  high-level 
language  proficiency  in  the  languages  of 
those  societies. 

NRC  Program  Invitational  Priority  2 

Activities  designed  to  strengthen  the 
quality  of  the  center's  language  program 
so  that  students  can  attain  advanced 
language  proficiency  in  the  less  and 
least  commonly  taught  languages. 


NRC  Program  Invitational  Priority  3 

Linkages  with  schools  of  education 
designed  to  improve  teacher  training  in 
foreign  languages,  area,  or  international 
studies  with  an  emphasis  on  the  less 
commonly  taught  languages  and  areas  of 
the  world  where  those  languages  are 
spoken. 

NRC  Program  Invitational  Priority  4 

Activities  that  engage  the  language 
resources  of  local  heritage  communities 
where  appropriate. 

NRC  Program  Invitational  Priority  5 

Collaboration  with  Title  VI  language 
resource  centers,  the  centers  for 
international  business  education,  and 
the  American  overseas  research  centers 
with  a  focus  on  the  less  and  least 
commonly  taught  languages  and 
underrepresented  professional 
disciplines. 

FLAS  Program  Invitational  Priority  1 

Fellowships  to  students  in  the  least 
commonly  taught  languages  who  are 
pursuing  advanced  level  language 
proficiency. 

FLAS  Program  Invitational  Priority  2 

Fellowships  to  talented  students 
pursuing  master's  degrees  who  may  be ' 
more  likely  to  pursue  government 
service. 

Under  34  CFR  75.105(c)(1)  we  do  not 
give  an  application  that  meets  one  or 
more  of  the  invitational  priorities  a 
competitive  or  absolute  preference  over 
other  applications. 

FOR  APPLICATIONS  AND  FURTHER 
INFORMATION  CONTACT:  Cheryl  E.  Gibbs, 
Ed  McDermott,  Karla  Ver  Bryck  Block, 
or  Amy  Wilson,  International  Education 
and  Graduate  Programs  Service,  U.S. 
Department  of  Education,  1990  K  Street, 
NW.,  Suite  6000,  Washington,  DC 
20006-8521.  Telephone:  (202)  502-7700 
or  via  Internet:  OPE_NRC-FLAS9ed.gov. 

If  you  use  a  telecommimications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS) at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  a  program  contact  person 
listed  under  FOR  APPLICATIONS  AND 
FURTHER  INFORMATION  CONTACT. 

Individuals  with  disabilities  also  may 
obtain  a  copy  of  the  application  package 
in  an  alternative  format  by  contacting 
that  person.  However,  the  Department  is 
not  able  to  reproduce  in  an  alternative 
format  the  standard  forms  included  in 
the  application  package. 
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Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  http://www.ed.gov/ 
legisIation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF.  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC  area  at  (202)  512-1530. 

You  may  also  view  this  docimient  in 
PDF  at  the  following  site:  http:// 
www.ed.gov/offices/OPE/HEP/iegps/. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html. 

Program  Authority:  22  U.S.C.  1122. 
Dated:  September  23.  2002. 
Sally  L.  Stroup, 

Assistant  Secretary,  Office  of  Postsecondary 

Education. 

[FR  Doc.  02-24436  Filed  9-25-02;  8:45  ami 

BILUNG  CODE  400(MI1-P 


DEPARTMEm*  OF  ENERGY 

Federal  Energy  Regulatory 
Commission        j 

[Docket  No.  RP02-546-000] 

Algonquin  Gas  Transmission 
Cwnpany;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

September  19.  2002. 

Take  notice  that  on  September  13, 
2002,  Algonquin  Gas  Transmission 
Company  (Algonquin)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Fourth  Revised  Volume  No.  1,  the 
following  tariff  sheets  to  become 
effective  on  October  1,  2002: 

Nineteenth  Revised  Sheet  No.  36 
Fifth  Revised  Sheet  No.  36A 
Fifth  Revised  Sheet  No.  690 

Algonquin  proposes  to  revise  Section 
34.2,  "Rate  Schedules  Subject  to  ACA 
Surcharge",  of  the  General  Terms  and 
Conditions  of  Algonquin's  FERC  Gas 
Tariff,  Fourth  Revised  Volume  No.l, 
and  its  AFT-CL  Rate  tariff  sheets  to  state 
that  the  Annual  Charge  Adjustment 
(ACA)  Unit  Surcharge  will  only  be 
assessed  once  on  the  same  volume  of 
gas  transported  on  Algonquin's  pipeline 
system.  An  AFT-CL  Customer 


transporting  gas  volumes  under  an  AFT- 
CL  Rate  Schedule  will  only  be  assessed 
an  ACA  Surcharge  when  the  AFT-CL 
Customer  does  not  pay  an  ACA 
Surcharge  for  the  same  volumes  of  gas 
transported  under  another  Algonquin 
rate  schedule. 

Algonquin  states  that  copies  of  this 
filing  were  served  on  all  affected 
customers  of  Algonquin  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)502-8222  or  for~ 
TTY,  (202)  502-8659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

(FR  Doc.  02-24331  Filed  9-25-02;  8:45  am) 

BILUNG  CODE  8717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  GT02-41-000] 

ANR  Pipeline  Company;  Notice  of 
Material  Deviation  Rling 

September  19,  2002. 

Take  notice  that  on  September  10, 
2002,  ANR  Pipeline  Company  (ANR), 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  No.  1,  the 
following  tariff  sheet,  with  an  effective 
date  October  10,  2002: 

Ninth  Revised  Sheet  No.  190 


ANR  states  that  the  tariff  sheet  is 
being  filed  to  list  two  agreements  as 
non-conforming  agreements. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888FirstStreet,NE.,  Washington,  DC      . 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before 
September  26,  2002.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)502-8222  or  for 
TTY,  (202)  502-8659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  imder  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

(FR  Doc.  02-24321  Filed  9-25-02;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  GT02-42-000] 

ANR  Pipeline  Company;  Notice  of 
Material  Deviation  Filing 

September  19,  2002. 

Take  notice  that  on  September  10, 
2002,  ANR  Pipeline  Company  (ANR), 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  No.  1,  the 
following  tariff  sheet,  with  an  effective 
date  of  October  10,  2002: 

Tenth  Revised  Sheet  No.  190 

ANR  states  that  the  tariff  sheet  is 
being  filed  to  list  two  agreements  as 
non-conforming  agreements. 

Any  person  desiring  to  be  heard  or  te 
protest  said  filing  should  file  a  motion  • 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
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20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before 
September  26,  2002.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
wvnv.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)502-6222  or  for 
TTY,  (202)  502-8659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  imder  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-24322  Filed  9-25-02;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-544-000] 

Gulf  South  Pipeline  Company,  LP; 
Notice  of  Proposed  Changes  to  FERC 
Gas  Tariff 

September  19,  2002. 

Take  notice  that  on  September  13, 
2002,  Gulf  South  Pipeline  Company,  LP 
(Gulf  South]  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff.  Sixth  Revised 
Voliune  No.  1 ,  the  following  tariff 
sheets,  to  become  effective  October  14, 
2002: 

Sixth  Revised  Volume  No.  1 
Sixth  Revised  Sheet  No.  20 
Fourth  Revised  Sheet  No.  21 
Fourth  Revised  Sheet  No.  22 
Fourth  Revised  Sheet  No.  23 
Fourth  Revised  Sheet  No.  24 

In  order  to  facilitate  Gulf  South's  new 
interconnect  with  Gulfstream  Natural 
Gas.  System,  L.L.C.,  Gulf  South  has  filed 
tariff  sheets  to  include  SLN  21264.  No 
other  changes  are  being  proposed  to 
Gulf  South's  terms  and  conditions  or  its 
rates. 

Gulf  South  states  that  copies  of  this 
filing  have  been  served  upon  Gulf 


South's  customers,  state  commissions 
and  other  interested  parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  nimiber  excluding  the 
last  three  digits  in  the  docket  ntunber 
field  to  access  the  document.  For 
Assistance,  call  (202)502-8222  or  for 
TTY,  (202)  208-1659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  imder  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-24329  Filed  9-25-02;  8:45  am] 

BtLLMG  COOE  8717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-545-000] 

Maritlmes  &  Northeast  Pipeline,  LLC; 
Notice  of  Proposed  Changes  In  FERC 
Gas  Tariff 

September  19,  2002. 

Take  notice  that  on  September  13, 
2002,  Maritimes  &  Northeast  Pipeline, 
L.L.C.  tMaritimes)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  the  following  tariff  sheets 
to  become  effective  on  October  1,  2002: 

Third  Revised  Sheet  No.  12 
Third  Revised  Sheet  No.  13 
Third  Revised  Sheet  No.  14 
First  Revised  Sheet  No.  297 

Maritimes  proposes  to  revise  Section 
21.2,  "Rate  Schedules  Subject  to  ACA 
Surcharge",  of  the  General  Terms  and 
Conditions  of  Maritimes  FERC  Gas 
Tariff,  First  Revised  Voliune  No.  1,  and 


its  MNLFT  Rate  Tariff  Sheets  Nos.  12, 
13  and  14  to  state  that  the  Annual 
Charge  Adjustment  (ACA)  Unit 
Surcharge  will  only  be  assessed  once  on 
the  same  volume  of  gas  transported  on 
Maritimes  pipeline  system.  A  MNLFT 
Customer  transporting  gas  volumes 
under  a  MNLFT  Rate  Schedule  will  only 
be  assessed  an  ACA  Surcharge  when  the 
MNLFT  Customer  does  not  pay  an  ACA 
Surcharge  for  the  same  volumes  of  gas 
transported  under  another  Maritimes 
rate  schedule. 

Maritimes  states  that  copies  of  this 
filing  were  served  on  all  affected 
customers  of  Maritimes  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene,  lliis 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
iwnv./erc.gov  using  the  "FERRIS"  link. 
EntA'  the  docket  niunber  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)502-8222  or  for 
TTY,  (202)  502-8659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See,  18 
CFR  385.2001  (a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-24330  Filed  9-25-02;  8:45  amj 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-547-000] 

National  Fuel  Gas  Supply  Corporation; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

September  19.  2002. 

Take  notice  that  on  September  16. 
2002.  National  Fuel  Gas  Supply 
Corporation  (National  Fuel)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Fourth  Revised  Volume  No.  1.  the  tariff 
sheets  listed  on  Appendix  A  to  the 
filing,  with  a  proposed  effective  date  of 
October  16,  2002. 

National  Fuel  states  that  the  purpose 
of  the-instant  filing  is  to  revise  Section 
10.8  of  the  General  Terms  and 
Conditions  (1)  to  provide  it  with  explicit 
authority  to  terminate  capacity  release 
awards  imder  a  Master  Service 
Agreement  for  Capacity  Release 
Transactions  upon  the  termination  of 
the  agreement  or  award  of  the  releasing 
shipper,  and  (2)  to  provide  replacement 
shippers  with  certain  rights  to  contract 
for  the  capacity  covered  by  such 
terminated  awards. 

National  Fuel  states  that  copies  of  this 
filing  were  served  upon  its  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington.  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 


Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  docimient.  For 
Assistance,  call  (202)502-8222  or  for 
TTY.  (202)  502-8659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-24332  Filed  9-18-02;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RM98-1-000] 

Regulations  Governing  Off-the-Record 
Communications;  Public  Notice 

September  20,  2002. 

This  constitutes  notice,  in  accordance 
with  18  CFR  385.2201(h).  of  the  receipt 
of  exempt  and  prohibited  off-the-record 
commimications. 

Order  No.  607  (64  FR  51222, 
September  22.  1999)  requires 
Commission  decisional  employees,  who 
make  or  receive  an  exempt  or  a 
prohibited  off-the-record 
communication  relevant  to  the  merits  of 
a  contested  on-the-record  proceeding,  to 
deliver  a  copy  of  the  communication,  if 
written,  or  a  summary  of  the  substance 
of  any  oral  communication,  to  the 
Secretary. 

Exempt 


Prohibited  communications  will  be 
included  in  a  public,  non-decisional  file 
associated  with,  but  not  part  of.  the 
decisional  record  of  the  proceeding. 
UiUess  the  Commission  determines  that 
the  prohibited  communication  and  any 
responses  thereto  should  become  part  of 
the  decisional  record,  the  prohibited  off- 
the-record  communication  will  not  be 
considered  by  the  Commission  in 
reaching  its  decision.  Parties  to  a 
proceeding  may  seek  the  opportunity  to 
respond  to  any  facts  or  contentions 
made  in  a  prohibited  off-the-record 
communication,  and  may  request  that 
the  Commission  place  the  prohibited 
communication  and  responses  thereto 
in  the  decisional  record.  The 
Commission  will  grant  such  requests 
only  when  it  determines  that  fairness  so 
requires.  Any  person  identified  below  as 
having  made  a  prohibited  off-the-record 
communication  should  serve  the 
document  on  all  parties  listed  on  the   .  ~ 
official  service  list  for  the  applicable 
proceeding  in  accordance  with  Rule 
2010,  18  CFR  385.2010. 

Exempt  off-the-record 
communications  will  be  included  in  the 
decisional  record  of  the  proceeding, 
unless  the  communication  was  with  a 
cooperating  agency  as  described  by  40 
CFR  1501.6.  made  under  18  CFR 
385.2201(e)(l)(v). 

The  following  is  a  list  of  exempt  and 
prohibited  off-the-record 
communications  recently  received  in 
the  Office  of  the  Secretary.  These  filings 
are  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
.  MTVw./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)  502-8222  or  for 
TTY.  (202)  208-1659. 


Docket  No. 


1.CP01^15-000 

2.  Project  No.  1927-000 

3.  CPOO-40-008 , 

4.  cpoo-^0-008 :.... 

5.  CP01-41 5-000  ......... 


Date  filed 


8-24-02 
9-16-02 
9-19-02 
9-19-02 
9-20-02 


Presenter  or  requester 


Donald  A.  Kirkman. 
Marti  Salk. 

Mr.  and  Mrs.  Edward  James. 
Mr.  and  Mrs.  Edward  James. 
Peter  M.  Hendricks,  P.E. 
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Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

(FR  Doc.  02-24569  Filed  9-25-02;  8:45  am] 

BHJJNQ  CODE  C717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DockM  Nos.  RP95-1 97-044  and  RP97-71- 
036] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Compliance 
Filing 

September  19,  2002. 

Take  notice  that  on  September  13, 
2002  Transcontinental  (Us  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Third  Revised  Volume  No.  1,  certain 
revised  tariff  sheets  listed  on  Appendix 
A  attached  to  the  filing,  which  contains 
the  enumeration  and  effective  date  of 
the  revised  tariff  sheets. 

On  August  30,  2002  Trdnsco 
submitted  with  the  Commission  a  filing 
in  Docket  Nos.  RP-95-1 97-042  and 
RP97-71-034  in  which  Transco 
proposed  to  revise  its  settlement  rates  in 
Docket  No.  RPOl-245-000  to  implement 
the  roll-in  of  the  costs  of  Transco's 
Leidy  Line  and  Southern  expansion 
projects  as  authorized  by  various 
Commission  orders  in  Transco's  Docket 
Nos.  RP95-197  and  RP97-71 
proceeding,  and  to  comply  with  the 
Commission's  finding  in  that 
proceeding  that  Transco  must  unbundle 
the  cost  of  its  Emergency  Eminence 
Storage  Withdrawal  Service  (Roll-In 
Filing).'  Subsequent  to  the  Roll-In 
Filing,  several  of  Transco's  customers 
have  expressed  concerns  regarding 
Transco's  presentation  of  the  Emergency 
Eminence  Storage  Withdrawal  Service 
Charge  (Emergency  Eminence  Charge) 
on  the  filed  tariff  sheets. 

In  order  to  address  these  concerns  and 
to  clarify  any  confusion  regarding  the 
applicability  of  the  Emergency 
Eminence  Charge,  Transco  is  submitting 
certain  substitute  tariff  sheets  as 
enumerated  in  Appendix  A  attached  to 
the  filing.  In  that  regard,  the  tariff  sheets 
submitted  in  the  instant  filing  clarify 
that  the  Emergency  Eminence  Charge 
shall  only  apply  to  those  contracts  that 
have  Transportation  Contract  Quantity 
(TCQ)  entitlements  at  the  point  on 
"Transco's  mainline  system  where 


'  On  September  5.  2001  Transco  submitted 
certain  substitute  tarifT  sheets  to  supplement  its 
filing  in  Docket  Nos.  RP95-197-042  and  RP97-71- 
34  in  order  to  correct  an  error  in  the  Annual  Charge 
Adjustment  (ACA)  rate. 


Transco's  facilities  interconnect  the 
Eminence  Storage  Field  facilities. 

Transco  states  that  copies  of  the  filing 
are  being  mailed  to  affected  customers 
and  interested  State  Commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  rules  and 
regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Conmiission's  website  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  docimient. 
For  Assistance,  call  (202)502-8222  or 
for  TTY.  (202)  502-B659.  The 
Commission  strongly  encourages 
electronic  filings.  See,  18  CFR 
385.2001  (a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-24325  Filed  9-25-02;  8:45  am] 

BlUmO  CODE  e717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 


[DockM  No.  RP05-1 97-045  and  RP97-71- 
037] 

Tranacontinental  Gas  Pipe  Una 
Corporation;  Notice  of  Compliartce 
Filing 

September  19.  2002. 

Take  notice  that  on  September  13, 
2002,  Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Third  Revised  Volume  No.  1,  the 
revised  tariff  sheets  which  tariff  sheets 
are  enumerated  in  Appendix  A  attached 
to  the  filing.  The  proposed  effective  date 
of  the  tariff  sheets  is  November  1,  2002. 

Transco  states  that  the  purpose  of  this 
filing  is  to  comply  with  the 
Commission's  Order  on  Initial  Decision 
issued  on  April  16,  1999  and  Order  on 
Rehearing  issued  on  March  28,  2001  in 
the  referenced  dockets,  which  orders, 
among  other  things,  directed  Transco  to 


unbundle  its  Rate  Schedule  SS-1 
storage  service. 

Transco  states  that  it  will  serve  copies 
of  the  instant  filing  on  its  affected 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  rules  and 
regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Tlus  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Conunission's  web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enler  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  call  (202)502-8222  or 
for  TTY.  (202)  502-8659.  The 
Commission  strongly  encourages 
electronic  filings.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

Linwood  A.  WatMn,  )t„ 

Deputy  Secretary. 

[FR  Doc.  02-24326  Filed  »-25-02:  8:45  am] 

BtLLMQ  COOC  6717-01-^ 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DockM  No*.  RP01-23fr-007.  RPOO-653-010 
and  RPOO-481-005] 

Tranacontinental  Gaa  Pipe  Line 
Corporation;  Notice  of  Compliance 
Filing 

September  19,  2002. 

Take  notice  that  on  September  13, 
2002,  Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Third  Revised  Volume  No.  1,  the  tariff 
sheets  listed  on  Appendix  A,  attached  to 
the  filing,  contains  the  enumeration  of 
the  proposed  tariff  sheets. 

Transco  states  that  the  purpose  of  this 
filing  is  to  comply  with  the 
Commission's  Order  on  Compliance 
issued  on  August  29,  2002  in  the 
referenced  dockets,  in  which  the 
Commission  directed  Transco  to  refile 
the  tariff  sheets  made  effective  October 
1,  2002  to  eliminate  references  to 
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Transco's  new  business  system,  iLine 
Transco  states  that  it  will  serve  copies 
of  the  instant  filing  on  its  affected 
customers  and  interested  State 
Commissions. 

Any  j)erson  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in^ccordance  with  section 
385.211  of  the  Commission's  rules  and 
regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  call  (202)502-8222  or 
for  TTY,  (202)  502-8659.  The 
Commission  strongly  encourages 
electronic  filings.  See,  18  CFR 
385.2001  (a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Linwood  A.  Watson,  )r., 

Deputy  Secretary.       I 

[FR  Doc.  02-24327  Filed  9-25-02:  8:45  am] 

BILUNO  CODE  STIT-OI-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

jDocket  No.  RP02-540-000] 

Young  Gas  Storage  Company,  Ltd.; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

September  19.  2002. 

Take  notice  that  on  September  10. 
2002,  Young  Gas  Storage  Company,  Ltd. 
(Yoimg)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Original  Volume  No.  1. 
the  following  tariff  sheets  to  become 
effective  October  1 1 ,  2002 : 

Seventh  Revised  Sheet  No.  97 
Third  Revised  Sheet  No.  98 

The  proposed  tariff  provision  limits, 
under  certain  circumstances,  the 
liability  of  a  municipality  in  the  event 
its  utility  defaults  on  its  payment 
obligations. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Conunission, 
888  First  Street,  NE.,  Washington,  DC 


20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)502-8222  or  for 
TTY,  (202)  502-8659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Dep  u  ty  Secretary. 

[FR  Doc.  02-24328  Filed  9-25-02;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EG02-1 85-000,  et  al.] 

FPL  Energy  Seabroolc,  LLC,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

September  18.  2002. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  FPL  Energy  Seabrook,  LLC 

[Docket  No.  EGO2-1B5-000] 

Take  notice  that  on  September  13, 
2002,  FPL  Energy  Seabrook,  LLC,  c/o 
FPL  Energy,  LLC,  700  Universe 
Boulevard,  Juno  Beach.  FL  33408,  filed 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Commission's 
regulations. 

The  applicant  states  that  it  is  a  limited 
liability  company  that  will  engage 
directly  or  indirectly  and  exclusively  in 
the  business  of  owning  and/ or  operating 
eligible  facilities  in  the  United  States 


and  selling  electric  energy  at  wholesale. 
The  applicant  proposes  to  own  the 
Seabrook  Nuclear  Generating  Station, 
located  in  the  Town  of  Seabrook,  the 
Town  of  Hampton  and  the  Town  of 
Hampton  Falls,  New  Hampshire,  and 
related  facilities.  The  applicant  seeks  a 
determination  of  its  exempt  wholesede 
generator  status.  All  electric  energy  sold 
by  the  applicant  will  be  sold  exclusively 
at  wholesale. 
Comment  Date:  October  9,  2002. 

2.  CMS  Generation  Michigan  Power, 
L.L.C. 

[Docket  No.  ER99-3677-001] 

Take  notice  that  on  September  13, 
2002  CMS  Generation  Michigan  Power, 
L.L.C.  tendered  for  filing  an  updated 
market  power  analysis  in  accordance 
with  the  order  issued  by  the  Federal 
Energy  Regulatory  Commission  dated 
September  15, 1999,  in  Docket  No. 
ER99-3677-000. 

Comment  Date:  October  4,  2002. 

3.  Dearborn  Industrial  Generation, 
L.L.C. 

(Docket  Nos.  ER02-I6893OO3I 

Take  notice  that  on  September  13, 
2002,  Dearborn  Industrial  Generation, 
L.L.C.  {DIG>  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission),  an  amendment  to  its 
filing  in  these  dockets  in  compliance 
with  the  Commission's  August  30,  2002, 
order  herein. 

DIG  intends  to  make  sales  of  ancillary 
services  at  market-based  rates,  in 
addition  to  engaging  in  electric  power 
and  energy  purchases  and  sales  at 
market-based  rates,  which  were 
previously  authorized  by  FERC  on 
February  27,  2001. 
Comment  Date:  October  4,  2002.  • 

4.  Occidental  Power  Services,  Inc. 

[Docket  No.  ER02-1 947-001 1 

Take  notice  that  on  September  10, 
2002,  Occidental  Power  Services,  Inc. 
(Occidental)  filed  an  Application  for 
Blanket  Authorization,  Certain  Waivers, 
and  Order  Approving  Rate  Schedule  for 
Sale  of  Electric  Capacity  and  Energy  at 
Market-Based  Rates.  The  Commission 
approved  this  application  and  issued  an 
Order  on  July  30,  2002. 

Occidental  has  identified  several 
minor  factual  errors  in  the  Application 
and  herewith  submits  a  redline  version 
of  the  revised  Application. 

Comment  Date:  October  1,  2002. 

Standard  Paragraph 

E.  Any  person  desiring  to  intervene  or 
to  protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC^ 
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20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene,  i^l  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  tinder  the 
"e-Filing"  Unk. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-24320  Filed  9-25-02;  8:45  am] 

BIUING  CODE  STir-OI-f 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclwt  No.  EL02-1 27-000,  et  a!.] 

PPL  Electric  Utilities  Corporation,  et 
al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

September  17,  2002. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 


2.  Cinergy  Services,  Inc. 

(Docket  No.  ER02-1 666-002] 

Take  notice  that  on  September  13, 
2002,  Cinergy  Services,  Inc.  (Cinergy), 
as  agent  for  PSI  Energy,  Inc.  (PSI),  re- 
submitted for  filing  an  Interconnection 
Agreement  between  Indianapolis  Power 
&  Light  Company  (IPL)  and  PSI  to 
comply  with  the  Commission's  order  of 
August  15,  2002  in  this  docket. 

Cinergy  states  that  it  has  served  a 
copy  of  the  filing  upon  the  Indiana 
Utility  Regulatory  Commission  and 
Indianapolis  Power  &  Light  Company. 

Comment  Date:  October  4,  2002. 

3.  Central  Maine  Power  Company 

(Docket  No.  ER02-2 13 5-001] 

Take  notice  that  on  September  13, 
2002  ,  Central  Maine  Power  Company 
(CMP)  submitted  the  Support  Service 
Agreement  between  CMP  and  Maine 
Electric  Power  Company  (MEPCO), 
corrected  as  to  Order  614  markings,  and 
designated  as  Original  Rate  Schedule 
FERC  No.  115.  First  Revised,  with  an 
effective  date  of  January  1,  2002. 

Comment  Date:  October  4,  2002, 

4.  PECO  Energy  Company 

(Docket  No.  ER02-234 1-001] 

Take  notice  that  on  September  13, 
2002,  PECO  Energy  Company  (PECO) 
submitted  for  filing  a  revised 
Interconnection  Agreement  by  and 
between  PECO  and  Visteon  Corporation 
(Visteon)  for  Generation  Interconnection 
and  Parallel  Operation,  designated  as 
Service  Agreement  No.  703  under  PJM 
Interconnection,  L.L.C."s  FERC  Electric 
Tariff,  Fourth  Revised  Volume  No.  1. 
The  Interconnection  Agreement  was 
revised  to  reflect  an  effective  date  of 
July  18,  2002,  as  opposed  to  July  1, 
2002,  which  was  requested  in  the 
original  filing.  Copies  of  this  filing  were 
served  on  Visteon  and  PJM. 

Comment  Date:  October  4,  2002. 


1.  PPL  Electric  Utilities  Corporation  5.  Cargill  Power  Markets,  LLC 


[Docket  No.  EL02-127-O00] 

Take  notice  that  on  August  30,  2002, 
PPL  Electric  Utilities  Corporation  (PPL 
Electric)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)a  request  for  waiver  of  the 
requirement  to  make  its  Form  No.  715 
(Annual  Transmission  Planning  and 
Evaluation  Report)  available  to  the 
public  upon  requests.  PPL  Electric  is 
requesting  a  waiver  to  permit  it  to 
provide  to  the  public  the  s£une 
information  that  the  Commission  posts 
on  its  website  from  PPL  Electric's  Form 
No.  715,  which  will  not  include 
information  deemed  too  sensitive  for 
release  by  the  Commission. 

Comment  Date:  September  30,  2002. 


[Docket  NO.ER02-2551-OOOJ 

Take  notice  that  on  September  13, 
2002,  Cargill  Power  Markets.  LLC 
(Cargill  Power  Markets),  submitted  to 
the  Federal  Energy  Regulatory 
Commission  (FERC  or  the  Commission) 
a  Notice  of  Succession  notifying  the 
Commission  that  is  has  succeeded  to  the 
market-based  rate  wholesale  power  sales 
rate  schedule  (the  Rate  Schedule)  of 
Cargill-Alliant.  LLC,  First  Revised  Rate 
Schedule  FERC  No.  1.  In  addition, 
Cargill  Power  Markets  files  the  Rate 
Schedule,  updated  as  appropriate  and  in 
conformance  with  Order  Nos.  614  and 
2001,  as  a  Cargill  Power  Markets,  LLC, 
Original  Rate  Schedule  FERC  No.  1. 

Comment  Date:  October  4,  2002. 


6.  Atlantic  City  Electric  Company 

(Docket  No.  ER02-2484-0O0] 

Take  notice  that  on  September  13, 
2002,  Atlantic  City  Electric  Company 
withdrew  its  filing  in  the  above- 
captioned  proceeding.  Copies  of  the 
filing  were  served  upon  the  customer. 

Comment  Date:  October  4,  2002. 

7.  UAE  Lowell  Power  LLC 

(Docket  No.  ER99-1 744-003] 

Take  notice  that  on  August  16,  2002, 
as  amended  on  September  6,  2002,  UAE 
Lowell  Power  LLC  tendered  for  filing 
their  triennial  market  power  updates  in 
support  of  authorization  to  engage  in 
wholesale  sales  of  electric  energy  at 
market-based  rates. 

Comment  Date:  September  27,  2002. 

Standard  Paragraph  , 

E.  Any  person  desiring  to  intervene  or 
to  protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and.  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  web  site  at  http:// 
wv^rw.ferc.gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001  (a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-24285  Filed  9-25-02;  8:45  am) 

BUJNG  cooc  enr-oi-p 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  1494-232-OMahofna] 

Grand  River  Dam  Authority;  Notice  of 
Availability  of  Draft  Environmental 
Assessment 

September  19.  2002. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969,  as 
amended,  and  the  Federal  Energy 
Regulatory  Commission's  (Commission) 
regulations  (18  CFR  part  380). 
Commission  staff  have  reviewed  an 
application  for  non-project  use  of 
project  lands  and  waters  at  the 
Pensacola  Project  (FERC  No.  1494).  and 
have  prepared  a  draft  Environmental 
Assessment  (EA)  on  the  application. 
The  project  is  located  on  the  Grand 
(Neosho)  River  in  Craig,  Delaware. 
Mayes,  and  Ottawa  Counties,  Oklahoma. 

Specifically,  the  project  licensee 
(Grand  River  Dam  Authority)  has 
requested  Commission  approval  to 
permit  Joe  Harwood  d/b/a  Arrowhead 
Investment  &  Development  Company  to 
expand  and  modernize  an  existing 
marina  located  on  the  Duck  Creek  arm 
of  Grand  Lake,  the  project  reservoir.  In 
the  draft  EA.  Commission  staff  have 
analyzed  the  probable  environmental 
effects  of  the  proposed  marina 
improvements  and  have  concluded  that 
approval  of  the  proposal,  with 
appropriate  environmental  measures, 
would  not  constitute  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment. 

Copies  of  the  draft  EA  are  available 
for  review  in  Public  Reference  Room  2- 
A  of  the  Commission's  offices  at  888 
First  Street.  NE.  Washington,  DC.  The 
draft  EA  also  may  be  viewed  on  the 
Conmiission's  Internet  Web  site 
(www.ferc.gov)  using  the  "FERRIS"  link. 
Additional  information  about  the 
project  is  available  from  the 
Commission's  Office  of  External  Affairs, 
at (202)  502-8004. or  on  the 
Commission's  website  using  the  FERRIS 
link.  Click  on  the  FERRIS  hnk.  enter  the 
docket  number  excluding  the  last  three 
digits  in  the  Docket  Number  field.  Be 
sure  you  have  selected  an  appropriate 
date  range.  For  assistance  with  FERRIS, 
the  FERRIS  helpline  can  be  reached  at 
(202)  502-8222,  TTY  (202)  502-8659. 
The  FERRIS  link  on  the  FERC's  Internet 
website  also  provides  access  to  the  texts 
of  formal  documents  issued  by  the 
Commission,  such  as  orders,  notices, 
and  rulemakings. 

Any  comments  on  the  draft  EA  should 
be  filed  within  30  days  of  the  date  of 
this  notice  and  should  be  addressed  to 


Magalie  R.  Salas,  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426. 
Please  reference  "Pensacola  Project, 
FERC  Project  No.  1494-232"  on  all 
comments.  Comments  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  Web  site  imder  the  "e- 
Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-24323  Filed  9-25-02;  8:45  am) 

BNJJNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  Nos.  2364-013, 2365-024  Maine] 

Madison  Paper  Industries,  Inc.;  Notice 
of  Availability  of  Environmental 
Assessment 

September  19,  2002. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission) 
regulations.  18  CFR  Part  380  (Order  No. 
486,  52  F.R.  47897),  the  Office  of  Energy 
Projects  has  reviewed  the  applications 
for  new  licenses  for  the  Anson  and 
Abenaki  Hydroelectric  Projects,  located 
on  the  Kennebec  River  in  Somerset 
County.  Maine,  and  has  prepared  an 
Environmental  Assessment  (EA)  for  the 
project.  The  projects  do  not  occupy  any 
federal  lands. 

The  EA  contains  the  staffs  analyzes  of 
the  potential  environmental  impacts  of 
the  projects  and  concludes  that 
licensing  the  projects,  with  appropriate 
environmental  protection  measures, 
would  not  constitute  a  major  federal 
action  significantly  affecting  the  quality 
of  the  human  environment. 

A  copy  of  the  FEA  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  website  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  (202)  502-8222  or  for 
TTY.  (202)  502-8659. 

Any  comments  should  be  filed  within 
30  days  from  the  date  of  this  notice  and 
should  be  addressed  to  Magalie  R.  Salas, 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  Please  affix 
Project  Nos.  2364-013  and  2365-024  to 
all  comments.  Comments  may  be  filed 


electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  (http://www.ferc.gov)  under  the  "e- 
Filing"  Imk. 

For  further  information,  contact  Nan 
Allen  at  202-502-6128. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

(FR  Doc.  02-24324  Filed  9-25-02;  8:45  am] 

BILUNG  COOE  6n7-01-P 


DEPARTMENT  OF  ENERGY 

Western  Area  Power  Administration 

Commitment  To  Purchase  a  Custom 
Product,  Central  Valley  Project 

agency:  Western  Area  Power 
Administration,  DOE. 
ACTION:  Notice  of  Extension. 

SUMMARY:  The  Western  Area  Power 
Administration  (Western),  a  Federal 
power  marketing  administration  of  DOE, 
published 4ts  final  2004  Power 
Marketing  Plan  (Marketing  Plan)  for  the 
Sierra  Nevada  Customer  Service  Region 
(Sierra  Nevada  Region)  in  the  Federal 
Register.  This  notice  extends  the 
commitment  date  to  purchase  a  Custom 
Product  from  the  Sierra  Nevada  Region. 
DATES:  Existing  customers  and  Resource 
Pool  allottees  interested  in  purchasing  a 
Custom  Product  must  provide  written 
notice  to  the  Sierra  Nevada  Region  of 
their  interest  on  or  before  June  30,  2003, 
and  must  commit  to  that  purchase  by 
executing  a  contract  on  or  before  Jime 
30.  2004. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  R.  Boyko.  Power  Marketing 
Manager.  Western  Area  Power 
Administration,  Sierra  Nevada 
Customer  Service  Region,  114  Parkshore 
Drive,  Folsom,  CA  95630-4710,  (916) 
353-4421  or  hoyJiro@ivapa.gov. 
SUPPLEMENTARY  INFORMATION: 

Authorities 

The  Marketing  Plan  for  marketing 
power  by  the  Sierra  Nevada  Region  after 
2004,  published  in  the  Federal  Register 
(64  FR  34417)  on  June  25,  1999. 
including  the  subsequent  Final 
Resource  Pool  Allocations,  published  in 
the  Federal  Register  (65  FR  45976)  on 
July  26,  2000,  was  established  pursuant 
to  the  Department  of  Energy 
Organization  Act  (42  U.S.C.  7101-7352): 
the  Reclamation  Act  of  June  17, 1902, 
(ch.  1093,  32  Stat.  388)  as  amended  and 
supplemented  by  subsequent 
enactments,  particularly  section  9(c)  of 
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the  Reclamation  Project  Act  of  1939  (43 
U.S.C.  485h(c));  and  other  acts 
specifically  applicable  to  the  projects 
involved. 

Background 

The  Marketing  Plan  describes  how  the 
Sierra  Nevada  Region  will  market  its 
power  resources  bom  the  Central  Valley 
Project,  Washoe  Project,  and  other 
sources  begirming  January  1,  2005, 
through  December  31,  2024.  The  2005 
Resource  Pool  was  established  for  new 
power  allocations,  and  those  allocations 
were  made  to  qualified  entities.  The 
Marketing  Plan  provided  for  making  a 
Custom  Product  available  to  interested 
customers.  The  Custom  Product  is  a 
combination  of  additional  services  such 
as  supplemental  power,  scheduling 
agent  and  coordinator  services,  and 
ancillary  services. 

This  notice  provides  an  extension  of 
time  to  commit  to  purchase  the  Custom 
Product.  The  Marketing  Plan  required  a 
customer  to  commit  to  purchase  the 
Custom  Product  by  December  31,  2002. 
By  this  notice  Western  extends  this  date 
bom  December  31.  2002,  to  June  30, 
2004.  The  customers  must  notify  the 
Sierra  Nevada  Region  on  or  before  June 
30,  2003,  of  their  intention  to  participate 
.  in  the  Custom  Product.  Any  customer 
deciding  to  purchase  the  Custom 
Product  must  sign  a  contract  on  or 
before  June  30.  2004. 

Dated:  September  10,  2002. 
Michael  S.  Hacskaylo, 

Administrator. 

[FR  Doc.  02-24426  Filed  9-25-02;  8:45  am] 

BlUmG  CODE  64S0-01-P 


DEPARTMENT  OF  ENERGY 

Western  Area  Power  Administration 

Parlcer-Davis  Project— Extension  of  ttie 
Rate  Mettradology  for  Hrm  Power 
Service  and  Firm  and  Nonfirm 
Transmission  Service— Rate  Order  No. 
WAPA-M 

AGENCY:  Western  Area  Power 
Administration.  DOE. 
ACTION:  Notice  of  Rate  Order. 

SUMMARY:  This  action  is  to  extend  the 
existing  Parker-Davis  Project  (Parker- 
Davis)  rate  methodology  for  determining 
the  firm  power  service  rate  and  the  firm 
and  nonfirm  point-to-point  transmission 
service  rates,  established  under  Rate 
Order  No.  WAPA-75.  through 
September  30,  2004.  The  existing 
Parker-Davis  rate  methodology  will 
expire  September  30,  2002. 
FOR  FURTHER  INFORMATION  COffTACT:  Mr. 
Todd  Statler,  Financial  Analyst,  Desert 


Southwest  Customer  Service  Region, 
Western  Area  Power  Administration,  PO 
Box  6457,  Phoenix,  AZ  85005-6457, 
(602)  352-2781,  or  e-mail 
statler@wapa  .gov. 

SUPPLEMENTARY  INFORMATION:  By 
Delegation  Order  No.  00-037.00. 
effective  December  6,  2001,  the 
Secretary  of  Energy  delegated  (1)  the 
authority  to  develop  long-term  power 
and  transmission  rates  on  a 
nonexclusive  basis  to  the  Administrator 
of  Western  Area  Power  Administration 
(Western),  (2)  the  authority  to  confirm, 
approve,  and  place  such  rates  into  effect 
on  an  interim  basis  to  the  Deputy 
Secretary,  and  (3)  the  authority  to 
confirm,  approve,  and  place  into  effect 
on  a  final  basis,  to  remand  or  to 
disapprove  such  rates  to  the  Federal 
Energy  Regulatory  Commission  (FERC). 

Pursuant  to  applicable  Delegation 
Orders  and  existing  Department  of 
Energy  (DOE)  procedures  for  public 
participation  in  power  and  transmission 
rate  adjustments  in  10  CFR  part  903, 
Western's  Parker-Davis  rate 
methodology  for  firm  power  service  and 
firm  and  nonfirm  point-to-point 
transmission  service  was  submitted  to 
FERC  for  confirmation  and  approval  on 
November  19, 1997.  On  March  10, 1998, 
in  Docket  No.  EF98-504 1-000,  at  82 
FERC  K  62,164,  FERC  issued  an  order 
confirming,  approving,  and  placing  in 
effect  on  a  final  basis  the  Parker-Davis 
rate  methodology  for  firm  power  service 
and  firm  and  nonfirm  point-to-point 
transmission  service.  The  rate 
methodology  set  forth  in  Rate  Order  No. 
WAPA-75  was  approved  for  the  period 
beginning  November  1, 1997,  and 
ending  September  30,  2002. 

On  September  30,  2002.  Western's 
Parker-Davis  rate  methodology  for  firm 
power  service  and  firm  and  nonfirm 
point-to-point  transmission  service  will 
expire.  Western  has  proposed  that  the 
existing  Parker-Davis  rate  methodology 
be  extended  pursuant  to  10  CFR  part 
903.23. 

The  Secretary  of  Energy  is  extending 
the  existing  Parker-Davis  rate 
methodology  that  is  used  each  Fiscal 
Year  (FY)  to  calculate  the  firm  power 
service  rates  for  capacity  and  energy 
(Rate  Schedule  PD-F6),  the  firm  point- 
to-point  transmission  service  rate  (Rate 
Schedule  PD-FT6),  the  firm  point-to- 
point  transmission  service  rate  for 
delivery  of  Salt  Lake  City  Area 
Integrated  Projects  Power  (Rate 
Schedule  PD-FCT6)  and  the  nonfirm 
point-to-point  transmission  service  rate 
(Rate  Schedule  PI>-NFT6).  The  existing 
Parker-Davis  rate  methodology  collects 
annual  revenues  sufficient  to  recover 
annual  expenses  (including  interest) 


and  capital  requirements,  thus  ensuring 
repayment  of  the  project  within  the 
cost-recovery  criteria  set  forth  in  DOE 
Order  RA  6120.2.  Under  the  existing 
Parker-Davis  rate  methodology,  the 
revenue  requirements  for  generation  and 
transmission  are  determined  aimually 
based  on  FY  projections  in  the  cost 
apportionment  study.  The  cost 
apportionment  study  allocates  all 
Parker-Davis  expenses  and  other 
revenues  between  generation  and 
transmission.  The  revenue  requirement 
for  generation  determines  the  amount  of 
funds  to  collect  through  firm  power 
service  rates  for  capacity  and  energy. 
Similarly,  the  revenue  requirement  for 
transmission  determines  the  amount  of 
funds  to  collect  through  firm  point-to- 
point  transmission  service  rates. 

During  this  extension  period  of  the 
existing  Parker-Davis  rate  methodology. 
Western  will  initiate  a  rate  adjustment 
process  in  accordance  with  procedures 
for  public  participation  in  power  and 
transmission  rate  adjustments  in  10  CFR 
part  903.  Western  anticipates  this  rate 
adjustment  process  to  begin  when 
audited  financial  data  for  FY  2001  and 
FY  2002  becomes  available.  In  the 
meantime,  Western  will  continue  to 
conduct  informal  customer  meetings  to 
ensure  involvement  of  interested  parties 
in  the  rate  process. 

In  accordance  with  10  CFR  part 
903.23(a)(2),  Western  did  not  have  a 
consultation  and  comment  period  and 
did  not  hold  public  information  and 
comment  forums.  The  notice  of 
proposed  extension  of  the  Parker-Davis 
rate  methodology  for  firm  power  service 
and  firm  and  nonfirm  point-to-point 
transmission  service  was  published  in 
the  Federal  Register  (67  FR  34702)  on 
May  15.  2002. 

Following  review  of  Western's 
proposal  within  the  Department  of 
Energy.  I  approve,  in  the  absence  of  a 
Deputy  Secretary,  Rate  Order  No. 
WAPA-98,  which  extends  the  existing 
Parker-Davis  rate  methodology  for 
determining  the  firm  power  service  rate 
and  the  firm  and  nonfirm  point-to-point 
transmission  service  rates  through 
September  30,  2004. 

Dated:  September  13.  2002. 
Spencer  Abraham, 

Secretary'. 

Order  Confirming  and  Approving  an 
Extension  of  the  Parker-Davis  Profect 
Rate  Methodology  for  Firm  Power 
Service  and  Firm  and  Nonfirm 
Transmission  Service 

This  rate  methodology  was 
established  pursuant  to  Section  302(a) 
of  the  Department  of  Energy 
Organization  Act  (42  U.S.C.  7152(a)), 
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through  which  the  power  marketing 
hinctions  of  the  Secretary  of  the 
Department  of  the  Interior  and  the 
Biireau  of  Reclamation  under  the 
Reclamation  Act  of  1902  (ch.l093.  32 
Stat.  388),  as  amended  and 
,  supplemented  by  subsequent - 
enactments,  particularly  section  9{c)  of 
the  Reclamation  Project  Act  of  1939  (43 
U.S.C.  485h(c)),  were  transferred  to  and 
vested  in  the  Secretary  of  Energy 
(Secretary). 

By  Delegation  Order  No.  00-037.00. 
effective  December  6.  2001,  the 
Secretary  delegated  (1)  the  authority  to 
develop  long-term  power  and 
transmission  rates  on  a  nonexclusive 
basis  to  the  Administrator  of  the 
Western  Area  Power  Administration 
(Western),  (2)  the  authority  to  confirm, 
approve,  and  place  such  rates  into  effect 
on  an  interim  basis  to  the  Deputy 
Secretary,  and  (3)  the  authority  to 
confirm,  approve,  and  place  into  effect 
on  a  final  basis,  to  remand  or  to 
disapprove  such  rates  to  the  Federal 
Energy  Regulatory  Commission  (FERC). 
This  extension  of  rate  methodology  is 
issued  pursuant  to  the  Delegation  Order 
and  the  Department  of  Energy  (DOE) 
rate  extension  procedures  at  10  CFR  part 
903. 

Background 

In  the  order  issued  March  10, 1998,  in 
Docket  No.  EF98-5041-000,  at  82  FERC 
H  62,164,  FERC  confirmed,  approved, 
and  placed  in  effect  on  a  final  basis  Rate 
Order  No.  WAPA-75,  the  Parker-Davis 
rate  methodology  for  firm  power  service 
and  firm  and  nonfirm  point-to-point 
transmission  service.  The  rate 
methodology  set  forth  in  Rate  Order  No. 
WAPA-75  was  approved  for  the  period 
beginning  November  1, 1997,  and 
ending  September  30,  2002.  On 
September  30,  2002,  the  Parker-Davis 
rate  methodology  for  firm  power  service 
and  firm  and  nonfirm  point-to-point 
transmission  service  will  expire.  This 
makes  it  necessary  to  extend  the 
existing  Parker-Davis  rate  methodology 
pursuant  to  10  CFR  part  903.  With  this 
approval.  Rate  Order  No.  WAPA-75  will 
be  extended  under  Rate  Order  No. 
WAPA-98. 

Discussion 

Western  proposes  to  extend  the 
existing  Parker-Davis  rate  methodology 
used  each  Fiscal  Year  (FY)  to  calculate 
the  firm  power  service  rates  for  capacity 
and  energy  (Rate  Schedule  PD-F6).  the 
firm  point-to-point  transmission  service 
rate  (Rate  Schedule  PD-FT6),  the  firm 
point-to-point  transmission  service  rate 
for  delivery  of  Salt  Lake  City  Area 
Integrated  Projects  Power  (Rate 
Schedule  PD-FCT6)  and  the  nonfirm 


point-to-point  transmission  service  rate 
(Rate  Schedule  PD-NFT6).  The  existing 
Parker-Davis  rate  methodology  provides 
for  collecting  annual  revenues  sufficient 
to  recover  annual  expenses  (including 
interest)  and  capital  requirements,  thus 
ensuring  repayment  of  the  project 
within  the  cost-recovery  criteria  set 
forth  in  DOE  Order  RA  6120.2.  Under 
the  existing  Parker-Davis  rate 
methodology,  the  revenue  requirements 
for  generation  and  transmission  are 
determined  annually  based  on  FY 
projections  in  the  cost  apportionment 
study.  The  cost  apportionment  study 
allocates  all  Parker-Davis  expenses  and 
other  revenues  between  generation  and 
transmission.  The  revenue  requirement 
for  generation  determines  the  amoimt  of 
funds  to  collect  through  firm  power 
service  rates  for  capacity  and  energy. 
Similarly,  the  revenue  requirement  for 
transmission  determines  the  amount  of 
funds  to  collect  through  firm  point-to- 
point  transmission  service. 

During  this  extension  period  of  the 
existing  Parker-Davis  rate  methodology, 
Western  will  initiate  a  rate  adjustment 
process  in  accordance  with  procedures 
for  public  participation  in  power  and 
transmission  rate  adjustments  in  10  CFR 
part  903.  Western  anticipates  this  rate 
adjustment  process  to  begin  when 
audited  financial  data  for  FY  2001  and 
FY  2002  becomes  available.  In  the 
meantime,  Western  will  continue  to 
conduct  informal  customer  meetings  to 
ensure  involvement  of  interested  parties 
in  the  rate  process. 

In  accordance  with  10  CFR 
903.23(a)(2).  Western  did  not  have  a 
consultation  and  comment  period  and 
did  not  hold  public  information  and 
comment  forums.  The  notice  of 
proposed  extension  of  the  Parker-Davis 
rate  methodology  for  firm  power  service 
and  firm  and  nonfirm  point-to-point 
transmission  service  was  published  in 
the  Federal  Register  (67  FR  34702)  on 
May  15,  2002. 

Order 

In  view  of  the  foregoing,  I  hereby 
extend  for  a  period  effective  October  1 , 
2002,  and  ending  September  30,  2004, 
the  existing  Parker-Davis  rate 
methodology  for  determining  the  firm 
power  service  rate  and  the  firm  and 
nonfirm  point-to-point  transmission 
service  rates. 

Dated:  September  13.  2002. 
Spencer  Abraham, 
Secretary. 
(FR  Doc.  02-24425  Filed  9-25-02:  8:45  am| 

BILUNG  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Western  Area  Power  Administration 

Salt  l^lte  City  Area  Integrated  Projects 
and  Colorado  River  Storage  Project — 
Rate  Order  No.  WAPA-99 

AGENCY:  Western  Area  Power 
Administration,  DOE. 
ACTION:  Notice  of  Rate  Order. 

SUMMARY:  The  Secretary  of  the 
Department  of  Energy  (DOE)  confirmed 
and  approved  Rate  Order  No.  WAPA-99 
and  Rate  Schedule  SLIP-F7,  placing 
firm  power  rates  from  the  Salt  Lake  City 
Area  Integrated  Projects  (SLCA/IP)  of 
the  Western  Area  Power  Administration 
(Western)  into  effect  on  an  interim  basis. 
The  Secretary  also  confirmed  Rate 
Schedules  SP-PTP6,  SP-NW2,  SP- 
NFT5,  SP-SD2,  SP-RS2,  SP-EI2,  SP- 
FR2,  and  SP-SSR2,  placing  firm  and 
non-firm  transmission  rates  and 
ancillary  services  rates  on  the  Colorado 
River  Storage  Project  (CRSP) 
transmission  system  into  effect  on  an 
interim  basis.  The  provisional  rates  will 
be  in  effect  until  the  Federal  Energy 
Regulatory  Commission  (FERC) 
confirms,  approves,  and  places  them 
into  effect  on  a  final  basis  or  imtil  they 
are  replaced  by  other  rates.  The 
provisional  rates  will  provide  sufficient 
revenue  to  pay  all  annual  costs, 
including  interest  expense,  repajmient 
of  investment,  and  irrigation  aid  within 
the  allowable  periods. 
DATES:  Rate  Schedules  SLIP-F7.  SP- 
PTP6,  SP-NW2,  SP-NFT5,  SP-SD2,  SP- 
RS2,  SP-EI2,  SP-FR2,  and  SP-SSR2 
will  be  placed  into  effect  on  an  interim 
basis  on  the  first  day  of  the  first  full 
billing  period  beginning  on  October  1,-^ 
2002,  and  will  be  in  effect  until  FERC 
confirms,  approves,  and  places  the  rate 
schedules  in  effect  on  a  final  basis 
through  September  30,  2007,  or  until  the 
rate  schedules  are  superseded. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Bradley  S.  Warren,  CRSP  Manager, 
CRSP  Management  Center,  Western 
Area  Power  Administration,  P.O.  Box 
11606,  Sah  Lake  City,  UT  84147-0606. 
(801)  524-6372,  or  Ms.  Carol  Loftin, 
Rates  Manager,  CRSP  Management 
Center,  Western  Area  Power 
Administration,  P.O.  Box  11606.  Salt 
Lake  City,  UT  84147-0606,  (801)  524- 
6380,  or  e-mail  loftinc@wapa.gov. 
SUPPLEMENTARY  INFORMATION:  The 
Deputy  Secretary  of  Energy  approved 
the  existing  Rate  Schedule  SLIP-F6  for 
SLCA/EP  firm  power.  Rate  Schedules 
SP-PTP5,  SP-NWl,  and  SP-NFT4  for 
firm  and  non-firm  transmission,  and 
Rate  Schedules  SP-SDl,  SP-RSl,  SP- 
EIl.  SP-FRl,  and  SP-SSRl  for  ancillary 
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services  on  March  23, 1998  (Rate  Order 
No.  WAPA-78,  April  6,  1998),  and 
FERC  confirmed  and  approved  the  rate 
schedules  on  July  17. 1998,  in  FERC 
Docket  No.  EF98-51 71-000.  The 
existing  rate  schedules  became  effective 
April  1,  1998,  through  March  30,  2003. 

The  existing  firm  power  Rate 
Schedule  is  being  superseded  by  Rate 
Schedule  SLIP-F7.  Under  Rate 
Schedule  SLIP-F6,  the  energy  rate  is 
8.10  mills  per  kilowatthour  (mills/kWh), 
and  the  capacity  rate  is  $3.44  per 
kilowattmonth  (kWmonth).  The 
composite  rate  is  17.57  mills/kWh.  The 
provisional  firm  power  rate  consists  of 
an  energy  charge  of  9.5  mills/kWh  and 
a  capacity  charge  of  $4.04  per 
kWmonth.  The  provisional  rates  for 
SLCA/IP  firm  power  in  Rate  Schedule 
SLIP-F7  will  result  in  an  overall 
composite  rate  of  20.72  mills/kWh  on 
October  1,  2002,  and  will  result  in  an 
increase  of  about  18  percent  when 
compared  with  the  existing  SLCA/IP 
firm  power  rates  under  Rate  Schedule 
SLIP-F6. 

Rate  Schedules  SP-PTP6,  SP-NW2, 
and  SP-NFT5  supersede  Rate  Schedules 
SP-PTP5,  SP-NWl,  and  SP-NFT4, 
respectively.  Provisional  formula  rates 
developed  for  CRSP  transmission 
services  are  consistent  with  FERC  Order 
No.  888.  Under  Rate  Schedules  SP- 
PTP5  and  SP-NFT4,  the  CRSP 
transmission  rates  are  $1.78/kWmonth 
for  firm  service  and  a  maximum  of  2.43 
mills/kWh  for  non-firm  service.  On 
October  1,  2002,  the  provisional  formula 
rate  in  Rate  Schedule  SP-PTP6  results 
in  a  rate  of  $2.06/kWmonth  for  firm 
CRSP  transmission  service,  a  16-percent 
increase  when  compared  with  the 
existing  rate.  The  provisional  formula 
rate  in  Rate  Schedule  SP-NFT5  results 
in  a  maximum  rate  of  2.82  mills/kWh 
for  non-firm  service,  a  16-percent 
increase  when  compared  with  the 
existing  rate. 

The  provisional  formula  for  network 
integration  transmission  service  in  Rate 
Schedule  SP-NW2  will  be  the  same  as 
the  existing  formula  rate  for  network 
integration  transmission  service  under 
Rate  Schedule  SP-NWl. 

The  existing  transmission  rates 
include  costs  for  scheduling,  system 
control,  and  dispatch  services.  The 
transmission  provisional  formula  rates 
include  the  costs  of  this  service. 

Rate  Schedules  SP-SD2,  SP-RS2,  SP- 
EI2,  SP-FR2,  and  SP-SSR2  supersede 
Rate  Schedules  SP-SDl,  SP-RSl,  SP- 
EIl,  SP-FRl,  and  SP-SSRl, 
respectively.  Ancillary  services  are 
being  updated  slightly  to  reflect  minor 
changes. 

By  Delegation  Order  No.  00-037.00, 
effective  December  6,  2001,  the 


Secretary  of  DOE  delegated  (1)  the 
authority  to  develop  long-term  power 
and  transmission  rates  on  a 
nonexclusive  basis  to  Western's 
Administrator,  (2)  the  authority  to 
confirm,  approve,  and  place  such  rates 
into  effect  on  an  interim  basis  to  the 
Deputy  Secretary,  and  (3)  the  authority 
to  confirm,  approve,  and  place  into 
effect  on  a  final  basis,  to  remand  or  to 
disapprove  such  rates  to  FERC.  Existing 
DOE  procedures  for  public  participation 
in  power  rate  adjustments  (10  CFR  part 
903)  became  effective  on  September  18, 
1985. 

Pursuant  to  Delegation  Order  No.  00- 
037.00  and  existing  Department  of 
Energy  procediu^s  for  public 
participation  in  power  rate  adjustments 
at  10  CFR  part  903  and  18  CFR  part  300, 
procedures  for  approving  Power 
Marketing  Administration  rates  by 
FERC,  Rate  Order  No.  WAPA-99, 
confirming,  approving,  and  placing  the 
proposed  SLCA/IP  firm  power  rate, 
CRSP  firm  and  non-firm  transmission 
rates,  and  ancillary  services  rates  into 
effect  on  an  interim  basis,  is  issued,  and 
the  new  Rate  Schedules  SLIP-F7,  SP- 
PTP6,  SP-NW2.  SP-NFT5,  SP-SD2,  SP- 
RS2,  SP-EI2,  SP-FR2,  and  SP-SSR2 
wrill  be  promptly  submitted  to  FERC  for 
confirmation  and  approval  on  a  final 
basis. 

Dated:  September  10.  2002. 
Spencer  Abraham, 
Secretary. 

Western  Area  Power  Administration 
Rate  Adjustment  for  the  Salt  Lake  City 
Area  Integrated  Projects  and  Colorado 
River  Storage  Project;  Order 
Confirming,  Approving,  and  Placing  the 
Salt  Lake  City  Area  Integrated  Projects 
Firm  Power,  Colorado  River  Storage 
Project  Transmission,  and  Ancillary 
Services  Rates  into  Effect  on  an  Interim 
Basis 

The  Western  Area  Power 
Administration  (Western)  developed 
these  rates  pursuant  to  the  Department 
of  Energy  Organization  Act  (42  U.S.C. 
7101-7352).  The  Department  of  Energy 
Organization  Act  transferred  the  power 
marketing  functions  of  the  Secretary  of 
the  Interior  and  the  Bureau  of 
Reclamation  under  the  Reclamation  Act 
of  1902  (ch.  1093,  32  Stat.  388),  as 
amended  and  supplemented  by 
subsequent  enactments,  particularly 
section  9(c)  of  the  Reclamation  Project 
Act  of  1939  (43  U.S.C.  485h(c)),  and 
other  acts  specifically  applicable  to  the 
projects  involved,  to  the  Secretary  of 
Energy  (Secretary). 

By  Delegation  Order  No.  00-037.00. 
effective  December  6.  2001.  the 
Secretary  of  DOE  delegated  (1)  the 


authority  to  develop  long-term  power 
and  transmission  rates  on  a 
nonexclusive  basis  to  Western's 
Administrator,  (2)  the  authority  to 
confirm,  approve,  and  place  such  rates 
into  effect  on  an  interim  basis  to  the 
Deputy  Secretary,  and  (3)  the  authority 
to  confirm,  approve,  and  place  into 
effect  on  a  final  basis,  to  remand  or  to 
disapprove  such  rates  to  FERC.  Existing 
DOE  procedures  for  public  participation 
in  power  rate  adjustments  (10  CFR  part 
903)  became  effective  on  September  18, 
1985. 

Acronyms  and  Definitions 

As  used  in  this  rate  order,  the 

following  acronjrms  and  definitions 

apply: 

1-CP:  1 -month  coincident  peak  for  year. 

12-CP:  12-month  coincident  peak 
average. 

A-LP:  Animas-LaPlata  Project. 

Administrator:  Western's  Administrator. 

Ancillary  Services:  Those  services 
necessary  to  support  the  transfer  of 
electrici^  while  maintaining  reliable 
operation  of  the  transmission  system 
in  accordance  with  standard  utility 
practice. 

AHP:  Available  Hydropower. 

Basin  Fund:  Upper  Colorado  River 
Basin  Fund. 

Capacity:  The  electric  capability  of  a 
generator,  transformer,  transmission 
circuit,  or  other  equipment.  It  is 
expressed  in  kW. 
"  Capacity  Rate:  The  rate  which  sets  forth 
the  charges  for  capacity.  It  is 
expressed  in  $  per  kWmonth. 

CDF:  Customer  Displacement  Power. 

Co//bran;  Collbran  Project. 

Composite  Rate:  The  rate  for 
commercial  firm  power  and  is  the 
total  annual  revenue  requirement  for 
capacity  and  energy  divided  by  the 
total  annual  energy  sales.  It  is 
expressed  in  mills/kWh  and  used  for 
comparison  purposes. 

Contractor:  An  entity  which  has  a 
contract  with  Western  for  SLCA/IP 
Firm  Electric  Service.  (See  ayso 
Customer) 

CME:  Capitalized  Movable  Equipment. 

CROD:  Contract  rate  of  delivery.  The 
maximum  amount  of  capacity  made 
available  to  a  preference  customer  for 
a  period  specified  under  a  contract. 

CRSF:  Colorado  River  Storage  Project. 

CRSFAct:  Act  of  April  11.  1956.  ch. 
203,  70  Stat.  105,  as  amended,  43 
U.S.C.  62Q-620O. 

CRSP  MC:  The  CRSP  Management 
Center  of  Western. 

CUF:  Central  Utah  Project. 

Customer:  An  entity  with  a  contract 
which  is  receiving  service  fi^m 
Western's  CRSP  MC. 

DOE:  United  States  Department  of 
Energy. 
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DOE  Order  RA  6120.2:  An  order  dealing 
with  power  marketing  administration 
financial  reporting  and  rate-making 
procedures. 

DPR:  Definite  Plan  Report  of  the  CUP. 

DSWR:  The  Desert  Southwest  Region  of 
Western.  I 

Energy:  Measured  in  terms  of  the  work 
it  is  capable  of  doing  over  a  period  of 
time.  It  is  expressed  in  kWh. 

Energy  Rate:  The  rate  which  sets  forth 
the  charges  for  energy.  It  is  expressed 
in  mills/kWh  and  applied  to  each 
kWh  delivered  to  each  customer. 

FERC:  Federal  Energy  Regulatory 
Commission. 

Firm:  A  type  of  product  and/ or  service 
available  at  the  time  requested  by  the 
customer. 

FFIN:  Federal  Register  notice. 

FTE:  Full-time  equivalent.  Represents 
one  full-time  employee. 

FY:  Fiscal  year;  October  1  to  September 
30. 

GCPA:  Grand  Canyon  Protection  Act  of 
1992. 

GWh:  Gigawatthour — the  electrical  imit 
of  energy  that  equals  1  billion 
watthours  or  1,000.000  kWh. 

Integrated  Projects:  The  resoiut:es  and 
revenue  requirements  of  the  Collbran, 
Dolores,  Rio  Grande,  and  Seedskadee 
projects  blended  together  with  the 
CRSP  to  create  the  SLCA/IP  resources 
and  rate. 

kW:  Kilowatt — the  electrical  unit  of 
capacity  that  equals  1 ,000  watts. 

kWmonth:  Kilowattmonth — the 
electrical  unit  of  the  monthly  amount 

'  of  capacity. 

kWh:  Kilowatthour — ^the  electrical  unit 
of  energy  that  equals  1 ,000  watts  in  1 
hour. 

Load:  The  amount  of  electric  power  or 
energy  delivered  or  required  at  any 
specified  point(s)  on  a  system. 

Merchant  Function:  A  Power  Marketing 
function  within  the  CRSP  MC  that 
balances  loads  and  resources  for  the 
CRSP  MC,  other  regions  within 
Western,  and  customers  and 
purchases  and  sells  energy  on  the 
open  market. 

Mill:  A  monetary  denomination  of  the 
United  States  that  equals  one  tenth  of 
a  cent  or  one  thousandth  of  a  dollar. 

Mills/kWh:  Mills  per  kilowatthour — the 
unit  of  charge  for  energy. 

MW:  Megawatt — the  electrical  unit  of 
capacity  that  equals  1  million  watts  or 
1,000  kilowatts. 

NEPA:  National  Environmental  Policy 
Act  of  1969  (42  U.S.C.  4321,  et  seq.]. 

Net  Revenue:  Revenue  remaining  after 
paying  all  annual  expenses. 

Non-firm:  A  type  of  product  and/or 
service  not  always  available  at  the 
time  requested  by  the  customer. 

O&M:  Operation  and  maintenance. 


OASIS:  Open  Access  Same-Time 
Information  System — provides  access 
to  information  on  transmission 
pricing  and  availability  for  potential 
transmission  customers. 

OM6-R:  Operation,  Maintenance  & 
Replacement. 

PAR:  Purchase  Adder  Rate. 

Participating  Projects:  The  Dolores  and 
Seedskadee  projects  participating 
with  CRSP  according  to  the  CRSP  Act 
of  1956. 

Power  Capacity  and  energy. 

Project  Use:  Power  used  to  operate 
SLCA/IP  and  CRSP  facilities  pursuant 
to  Reclamation  Law. 

Provisional  Rate:  A  rate  which  has  been 
confirmed,  approved,  and  placed  into 
effect  on  an  interim  basis  by  the 
Deputy  Secretary  of  DOE. 

PRS:  Power  repayment  study. 

Rate  Brochure:  A  document  explaining 
the  rationale  and  backgroimd  of  the 
rate  proposal  contauned  in  this  Rate 
Order  dated  February  2002. 

Rate-Setting  PRS:  The  PRS  used  for  the 
rate  adjustment  proposal. 

Reclamation:  United  States  Department 
of  the  Interior,  Bureau  of  Reclamation. 

Reclamation  Law:  A  series  of  Federal 
laws.  Viewed  as  a  whole,  these  laws 
create  the  originating  framework 
under  which  Western  markets  power. 

Revenue  Requirement:  The  revenue 
required  to  recover  annual  expenses, 
such  as  O&M,  purchase  power, 
transmission  service  expenses, 
interest,  deferred  expenses,  and 
repayment  of  Federal  investments, 
and  other  assigned  costs. 

RIP:  Recovery  Implementation  Program. 

RMR:  The  Rocky  Mountain  Region  of 
Western. 

Secretary:  Secretary  of  Energy. 

SCADA:  Supervisory  Control  and  Data 
Acquisition. 

SHP:  Sustainable  Hydro  Power. 

SLCA/IP:  Salt  Lake  City  Area  Integrated 
Projects — The  resources  and  revenue 
requirements  of  the  Collbran,  Dolores, 
Rio  Grande,  and  Seedskadee  projects 
blended  together  with  the  CRSP  to 
create  the  SLCA/IP  resources  and  rate. 

Supporting  Documentation:  A 
compilation  of  data  and  dociunents 
that  support  tho  Rate  Brochure  and 
the  rate  proposal. 

WACM:  Western  Area  Colorado 
Missouri  control  area,  operated  by 
RMR. 

WALC:  Western  Area  Lower  Colorado 
control  area,  operated  by  DSWR. 

Western:  United  States  Department  of 
Energy,  Western  Area  Power 
Administration. 

Western  Regions:  Customer  service 
regions  of  Western  Area  Power 
Administration. 

Western's  Tariff:  Western's  Open  Access 
Transmission  Service  Tariff. 


Work  Plan:  A  draft  estimate  of  costs  that 

are  expected  to  become  the 

Congressional  Budget  for  Western  and 

Reclamation. 
WRP:  Western  Replacement  Power. 
WECC:  Western  Electricity  Coordinating 

Coimcil. 
IVSPP-  Western  Systems  Power  Pool. 

EfiiectiTe  Date 

The  new  interim  rates  will  take  effect 
on  the  first  day  of  the  first  full  billing 
period  beginning  on  or  after  October  1, 
2002,  and  will  be  in  effect  pending  their 
approval  by  FERC  or  substitute  final 
rates  for  5  years  ending  September  30, 
2007,  or  until  superseded. 

Public  Notice  and  Comment 

Western  followed  the  Procedures  for 
Public  Participation  in  Power  and 
Transmission  Rate  Adjustments  and 
Extensions.  10  CFR  part  903,  in 
developing  these  rates.  The  steps 
Western  took  to  ensure  involvement  of 
interested  parties  in  the  rate  process 
were: 

1.  The  proposed  rate  adjustment 
process  began  September  18,  2001, 
when  Western  mailed  a  notice 
announcing  informal  customer  meetings 
to  all  SLCA/IP  customers  and  interested 
parties. 

2.  Western  mailed  a  notice  on  October 
3,  2001,  announcing  the  change  of  dates 
and  locations  for  informal  customer 
meetings  to  one  meeting.  The  meeting 
was  held  on  October  18,  2001,  in  Salt 
Lake  City,  Utah.  At  this  informal 
meeting,  Western  explained  the 
rationale  for  the  rate  adjustment, 
presented  rate  designs  and 
methodologies,  and  answered  questions. 

3.  On  March  4,  2002,  Western's  CRSP 
MC  mailed  letters  to  all  SLCA/IP 
preference  customers  and  interested 
parties  transmitting  the  Brochure  for 
Proposed  Rates  and  the  Federal  Register 
notice  due  to  be  published  on  March  6, 
2002. 

4.  A  Federal  Register  notice 
published  on  March  6,  2002  (67  FR 
10189),  officially  announced  the 
proposed  rates  for  SLCA/IP  and  CRSP, 
began  a  public  consultation  and 
comment  period,  and  annoimced  the 
public  information  and  public  comment 
forums. 

5.  On  March  19,  2002,  beginning  at  10 
a.m..  Western  held  a  public  information 
forum  at  the  Hilton  Salt  Lake  City 
Center  in  Salt  Lake  City,  Utah.  Western 
provided  detailed  explanations  of  the 
proposed  rates  for  SLCA/IP  and  CRSP, 
provided  a  list  of  issues  that  could 
change  the  proposed  rates,  answered 
questions,  and  gave  notice  that 
additional  information  woiild  be 
provided  at  a  second  information  forum 
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before  the  public  comment  forum.  Rate 
Brochures,  Supporting  Documentation, 
and  informational  handouts  were  also 
provided. 

6.  On  April  12,  2002,  Western's  CRSP 
MC  mailed  letters  to  all  SLCA/IP 
preference  customers  and  interested 
parties  notifying  them  of  the  second 
public  information  forum  and  providing 
a  table  which  illustrated  the  proposed 
changes  to  be  discussed. 

7.  On  April  23,  2002,  beginning  at  10 
a.m..  Western  held  a  second  public 
information  forum  at  the  Hilton  Salt 
Lake  City  Center  in  Salt  Lake  City,  Utah. 
Western  provided  updates  to  the 
proposed  firm  power  rates,  and 
answered  questions. 

8.  On  April  23,  2002,  beginning  at 
11:15  a.m..  Western  held  a  comment 
forum  to  give  the  public  an  opportunity 
to  comment  for  the  record.  Seven 
individuals  commented  at  this  forum. 

9.  Western  received  21  comment 
letters  during  the  consiUtation  and 
comment  period,  which  ended  Jime  4, 
2002.  All  formally  submitted  comments 
have  been  considered  in  preparing  this 
Rate  Order. 

Comments 

Written  comments  were  received  fi-om 
the  following  organizations: 
Bureau  of  Reclamation,  Upper  Colorado 

Region,  Utah 
Bountiful  City  Light  and  Power,  Utah 
Bridger  Valley  Electric  Association, 

Wyoming 
City  of  Farmington,  New  Mexico 
Colorado  River  Energy  Distributors 

Association,  Arizona 


Deseref  Power  Electric  Cooperative, 

Utah 
Dixie-Escalante  Electric  Cooperative, 

Utah 
Fillmore  City,  Utah  * 

Holden  Town,  Utah  ♦ 

Holy  Cross  Energy,  Inc.,  Colorado 
Irrigation  &  Electrical  Districts 

Association  of  Arizona,  Arizona 
Kanosh  Town,  Utah 
Kaysville  City,  Utah 
Morgan  City,  Utah 
Murray  City  Corporation,  Utah 
Platte  River  Power  Authority,  Colorado 
Provo  City  Power,  Utah 
Salt  River  Project,  Arizona 
Strawberry  Electric  Service  District, 

Utah 
Tri-State  Generation  and  Transmission 

Association,  Inc.,  Colorado 
Utah  Associated  Municipal  Power 

Systems,  Utah 

Representatives  of  the  foUovtring 
organizations  made  oral  comments: 

Colorado  River  Energy  Distributors 

Association,  Arizona 
Deseret  Power  Electric  Cooperative, 

Utah 
Irrigation  &  Electrical  District 

Association,  Arizona 
Manti  City  Power,  Utah 
Nephi  City  Power,  Utah 
Utah  Municipal  Power  Association, 

Utah 

Project  Description 

The  SLCA/IP  consists  of  the  CRSP, 
Rio  Grande,  and  Collbran  projects.  The 
CRSP  described  here  includes  two  CRSP 
participating  projects  that  have  power 


facilities,  the  Dolores  and  Seedskadee 
projects.  The  Rio  Grande  and  Collbran 
projects  were  integrated  with  CRSP  for 
marketing  and  rate-making  purposes  on 
October  1, 1987.  The  goals  of  integration 
were  to  increase  marketable  resoiuY:es 
and  to  simplify  contract  and  rate 
development  and  project  administration 
by  creating  one  rate  and  assuring 
repayment  of  the  Projects'  costs.  All 
Integrated  Projects  maintain  their 
individual  identities  for  financial 
accounting  and  repayment  purposes, 
but  their  revenue  requirements  are 
integrated  into  one  PRS  for  rate-making, 
known  as  the  SLCA/IP. 

Power  Repa3rment  Study — Firm  Power 
Rate 

Western  prepares  a  PRS  each  FY  to 
determine  if  revenues  will  be  sufficient 
to  repay^  within  the  prescribed  time 
periods,  all  costs  assigned  to  the  SLCA/ 
IP  revenues.  Repayment  criteria  are 
based  on  law,  policies  including  DOE 
Order  RA  6120.2,  and  authorizing 
legislation. 

The  proposed  rates  for  SLCA/IP  firm 
power  result  in  an  overall  composite 
rate  increase  of  approximately  18 
percent  on  October  1,  2002,  when 
compared  to  the  existing  SLCA/IP  firm 
power  rates  in  Rate  Schedule  SLIP-F6. 
The  composite  rate  under  Rate  Schedule 
SLIP-F6  is  17.57  mills/kWh,  and  the 
proposed  composite  rate  is  20.72  mills/ 
kWh.  The  following  table  compares  the 
current  and  proposed  firm  power  rates. 


Comparison  of  Current  and  Proposed  Firm  Power  Rates 

Rate  schedule 

Current 
rate 

Proposed 
rate 

Increase 

SLIP-F6 

SLIP-F7 

Enprnv  fmills/kWh^                                        

8.1 
3.44 
17.57 

9.5 

4.04 

20.72 

1.4 

Caoacitv  ($/kWmonth)    

.60 

Comoosite  Rale'  fmills/kWh)         .... 

3.15 

CRSP  Transmission  Rate  Study 

A  transmission  service  rate  study  was 
prepared  to  ensure  that  transmission 
service  rates  are  based  on  the  cost  of 
service  of  the  CRSP  transmission 
system.  This  study  includes  all 
transmission  expenses  and  associated 
offsetting  revenues.  Transmission 
service  rates  are  charged  separately  to 
entities  receiving  transmission-only 
services  over  the  CRSP  transmission 
system. 

Western  is  proposing  firm  and  non- 
firm  transmission  rate  formulas  to 
annually  calculate  rates  applicable  to  all 
current  and  future  CRSP  transmission 


service.  The  current  firm  and  non-firm 
CRSP  transmission  rate  formulas 
became  effective  on  April  1, 1998.  The 
proposed  transmission  rate  formulas  are 
expected  to  be  effective  October  1,  2002. 
through  September  30,  2007.  These  rate 
formulas  include  costs  for  scheduling, 
system  control,  and  dispatch  service. 
The  cost  of  transmission  service  for 
Western's  SLCA/IP  long-term  firm 
electric  service  will  continue  to  be 
included  in  the  SLCA/IP  firm  power 
rate.  Transmission  services  are  outlined 
in  Western's  Tariff. 

A  new  rate  methodology  is  being 
proposed  that  is  more  consistent  vdth 


the  methodology  used  at  other  Western 
regions  and  other  utilities.  The 
proposed  methodology  is  an  annual 
fixed  charge  formula  that  will  be  used 
to  determine  the  revenue  requirement  to 
be  recovered  fttim  firm  and  non-firm 
transmission  service.  The  annual 
transmission  revenue  requirement 
includes  O&M  expenses,  administrative 
and  general  expenses,  interest  expense, 
and  depreciation  expense.  This 
methodology  is  updated  annually  using 
the  most  recent  historical  test  year.  This 
revenue  requirement  is  offset  by 
appropriate  CRSP  transmission  system 
revenues. 
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The  provisional  rate  for  non-finn 
CRSP  transmission  service  is  based 
upon  the  current  CRSP  firm  point-to- 
point  transmission  rate,  and  may  be 
discounted.  The  provisional  rate  is 
expressed  in  mills/kWh  and  is  a 
maximum  of  2.82  mills/kWh  for  FY 
2003. 

The  provisional  rate  for  network 
integration  transmission  service  is  a 
formula  calculation  based  on  the  annual 
transmission  revenue  requirement. 
There  are  no  changes  to  the  existing 
network  integration  transmission 
service  formula  imder  Rate  Schedule 
SP-NWl. 

Firm  Point-to-Poin 

The  CRSP  MC  is  seeking  approval  of 
a  rate  formula  for  calculation  of  the  firm 
point-to-point  transmission  rate,  to  be 
applied  annually.  The  provisional  rate 
for  firm  point-to-point  CRSP 
transmission  service  is  $2.06  per 
kWmonth  for  FY  2003,  a  16-percent 
increase  from  the  existing  firm 
transmission  rate  of  $1.78  per 
kWmonth,  which  became  effective  April 
1,  2002. 

The  firm  point-to-point  transmission 
rate  is  based  on  a  test  year  using  an 
annual  fixed  charge  methodology.  This 
test  year  is  the  most  recent  historical 
data  available.  The  annual  transmission 
revenue  requirement  is  reduced  by 
revenue  credits  such  as  non-firm 
transmission,  existing  contracts  at 
different  rates,  scheduling  and  dispatch 
services,  and  phase  shifter  revenues. 
The  resultant  net  annual  transmission 
revenue  requirement  is  divided  by  the 
capacity  reservation  needed  to  meet 
firm  power  and  transmission-only 
commitments  in  kW,  including  the  total 
network  integration  loads  at  system 
peak,  to  derive  a  cost/kW'year.  The 
formula  is  updated  each  year  by 
applying  the  most  current  historical  test 
year.  If  needed,  a  revised  rate  will 
become  effective  each  October  1.  The 
rate  formula  is  proposed  to  be  effective 
October  1,  2002,  through  September  30, 
2007. 


The  cost/kWyear  is  calculated  using 
the  following  formula: 

1.  ARR-TRC  =  NARR 

^      NARR 

2.    

TSTL 

Where: 

ARR  =  Annual  Revenue  Requirement. 
The  costs  associated  with  facilities 
that  support  the  transfer  capability  of 
the  CRSP  transmission  system, 
excluding  generation  facilities.  These 
costs  include  investment  costs, 
interest  expense,  depreciation 
expense,  administrative  and  general 
expenses,  and  operation  and 
maintenance  expense,  including 
transmission  purchases.  Transmission 
purchases  reflect  those  costs 
associated  with  CRSP  contractual 
rights. 

TRC  =  Transmission  Revenue  Credits. 
The  revenues  generated  by  the  CRSP 
transmission  system  not  related  to  the 
revenues  from  the  sale  of  long-term 
firm  transmission. 

NARR  =  Net  Aimual  Transmission 
Revenue  Requirement.  The  Annual 
Revenue  Requirement  minus 
Transmission  Revenue  Credits. 

TSTL  =  CRSP  Transmission  System 
Total  Ix)ad.  The  sum  of  the  total  CRSP 
transmission  capacity  under  long- 
term  reservation  including  the  total 
network  integration  loads  at  system 
peak. 

Non-Firm  Point-to-Point 

The  proposed  rate  for  non-firm  point- 
to-point  CRSP  transmission  service  is  a 
mills/kWh  rate  which  is  based  upon  the 
current  firm  point-to-point  rate  and  may 
be  discoimted.  This  rate  will  remain  in 
effect  concurrently  with  the  firm  point- 
to-point  rate  and  will  also  be  reviewed 
annually.  Transmission  availability  will 
be  posted  on  Western's  OASIS. 

Network 

The  proposed  rate  for  network 
transmission  is  a  formula  calculation 
based  upon  the  annual  revenue 
requirement  then  in  effect,  as 


determined  by  the  annual  fixed  charge 
methodology.  Western  is  not  currently 
providing  network  transmission  on  its 
CRSP  transmission  system. 

Ancillary  Services 

Six  ancillary  services  will  be  offered 
by  CRSP  MC,  two  of  which  are  required. 
These  are  (1)  scheduling,  system 
control,  and  dispatch  service  and  (2) 
reactive  supply  and  voltage  control 
service.  The  remaining  four  ancillary 
services,  (3)  regulation  and  frequency 
response  service,  (4)  energy  imbalance 
service,  (5)  spinning  reserve  service,  and 
(6)  supplemental  reserve  service,  will 
also  be  offwed  either  from  the  control 
area  or  from  the  CRSP  Merchant 
Function.  Sales  of  regulation  and 
frequency  response,  energy  imbalance, 
spinning  reserve,  and  supplemental 
reserve  services  from  SLCA/IP  power 
resoxuces  are  limited  since  Western  has 
allocated  the  SLCA/IP  power  resoiutes 
to  preference  entities  under  long-term 
commitments.  The  availability  and  type 
of  ancillary  service  will  be  determined 
based  on  excess  resources  available  at 
the  time  the  service  is  requested,  except 
for  the  two  ancillary  services  required  to 
be  provided  in  conjunction  with  the  sale 
of  CRSP  transmission  services. 

Since  the  CRSP  transmission  system 
lies  in  two  control  areas  operated  by 
Western's  RMR  and  DSWR,  many  of  the 
ancillary  services  are  offered  through 
their  respective  control  areas. 

The  provisional  rates  for  ancillary 
services  are  designed  to  recover  only  the 
costs  associated  with  providing  the 
service(s).  The  costs  for  providing 
scheduling,  system  control,  and 
dispatch  service  are  included  in  the 
appropriate  provisional  transmission 
services  rates.  However,  the  charges  for 
reactive  supply  and  voltage  control 
service  will  be  in  accordance  with 
Western's  DSWR  and  RMR  applicable 
rate  schedules. 

Existing  and  Provisional  Rates 

A  comparison  of  the  existing  and 
provisional  firm  power,  transmission 
and  ancillary  services  rates  follows: 


Comparison  of  Existing  and  Provisional  Salt  Lake  City  Area/Integrated  Projects  Firm  Power,  Colorado 

River  Storage  Project  Transmission  and  Ancillary  Services 


Existing  rates 


Provisional  rates  (effective  10/ 
1/02) 

$4.04 

9.50 

20.72 :: 

2.06 

65.279,468 

2.82  mills/kWh,  may  be  dis- 
counted. 


%  Change 


Firm  Capacity  Charge  ($/kWmon1h)  Z 

Firm  Energy  Charge  (mills/kWh) 

Composite  Rate  (mills/kWh)  

Firm  Transmission  Rate  ($/kWmontti) 

Network  Transmission  (Net  Annual  Revenue  Requirement) 
Non-firm  Transmission  Rate  


$3.44 

8.10 

17.57 

1.78  : 

54,968,215 

2.43  mills/kWh,  may  be  dis- 
counted. 


17 
17 
18 
16 
19 
16 
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Comparison  OF  Existing  and  Provisional  Salt  Lake  City  Area/Integrated  Projects  Firm  Power,  Colorado 
River  Storage  Project  Transmission  and  Ancillary  Services— Continuod 

Existing  rates 

Provisional  rates  (effective  10/ 
1/02) 

%Change 

Ancillary  Services' 

N/A 

N/A 

N/A 

'  Since  most  of  CRSP  transmission  facilities  are  located  in  two  other  Western  control  areas,  many  of  these  services  are  provided  through 
ttiese  control  areas. 


Certification  of  Rates 

Western's  Administrator  certified  that 
the  interim  rates  for  SLCA/IP  firm 
power,  CRSP  transmission,  and 
ancillary  services  are  the  lowest 
possible  rates  consistent  with  soimd 
business  principles.  The  provisional 
rates  were  developed  following 
administrative  policies  and  applicable 
laws. 

SLCA/IP  Firm  Power  Rate  Discussion 

According  to  Reclamation  law. 
Western  must  establish  power  rates 
sufficient  to  recover  operation, 
maintenance,  and  purchased  power 
expenses,  interest  expenses,  and 
repayment  of  investment  and  irrigation 
aid. 

The  SLCA/IP  firm  power  rate  needs  to 
be  increased  due  to  recent  higher-than- 


expected  08tM  and  purchased  power 
costs  that  have  occurred  since  the 
existing  rate  was  established.  Future 
projections  for  O&M  have  also  increased 
in  the  Rate-Setting  PRS.  It  is  also 
expected  that  near  termhydrogeneration 
will  be  lower  than  normal  in  the  next  2 
years  which  will  require  greater  than 
normal  purchased  power  costs. 

These  higher-than-expected  OfltM  and 
purchased  power  costs  have  created 
deficits  or  near-deficits  within  the  CRSP 
PRS  since  1999.  These  deficit  or  near- 
deficit  conditions  are  expected  to 
continue  through  2004.  The  deficits  are 
projected  to  be  repaid  by  2005. 

The  increased  revenue  requirements 
are  partially  offiset  by  an  increase  in 
projections  for  offsetting  revenues  such 
as  Merchant  Function,  non-firm 


transmission,  and  ancillary  services 
revenues. 

The  existing  rate  for  SLCA/IP  firm 
power  under  Rate  Schedule  SLIP-F6 
expires  March  30,  2003.  Effective 
October  1,  2002,  Rate  Schedule  SLIP-F6 
will  be  superseded  by  the  new  rates  in 
Rate  Schedule  SLIP-F7.  The  provisional 
rates  for  SLCA/IP  firm  power  consist  of 
a  capacity  rate  and  an  energy  rate.  The 
provisional  capacity  rate  is  $4.04/ 
kWmonth,  and  the  provisional  energy 
rate  is  9.5  mills/kWh. 

Statement  of  Revenue  and  Related 
Expenses 

The  following  table  provides  a 
summary  of  projected  revenue  and 
expense  data  for  the  SLCA/EP  firm 
power  rate  through  the  5 -year 
provisional  rate  approval  period. 


SLCA/IP  Firm  Power  Comparison  of  5-Year  Rate  Period  (FY  2003-FY  2007)  Total  Revenues  and  Expenses 


Existing  rate 
($000) 


Proposed 

rate 

($000) 


Differertce 
($000) 


Total  Revenues 

Revenue  Distribution: 
Annual  expenses 

O&M  

Purchased  Power  and  Wheeling  .. 

Integrated  Projects  Requirements 

Interest 

Other 


$636,189 


176,600 

59,375 

42.331 

60,442 

9,428 


$772,317 


286,644 
131.926 

43,335 
174,765 

31,323 


$136,128 


110,044 

72,551 

1,004 

114,323 
21.895 


Total  annual  expenses 

Annual  principal  payments 

Capitalized  Expenses 

Original  Project  and  Additions  ^ 

Replacenwnts '  

Irrigation 


348,176 

0 

158,654 

127,117 

2,242 


667,993 

19,257 

79,941 

2,810 

2,316 


319,817 

19,257 

(78.713) 

(124,307) 

74 


Total  principal  payments 


288,013 


104.324 


(207,316) 


Total  Revenue  Distribution 


636.189 


772,317 


136.128 


'  Due  to  the  deficit  or  near-deficit  conditions  l)etween  1999  and  2004,  revenues  generated  in  the  cost  evaluation  period  are  applied  towards  re- 
payment of  deficits  rather  than  repayment  of  project,  additions,  and  replacements.  All  deficits  are  projected  to  t>e  repaid  t)y  2005. 


Basis  for  Rate  Development 

The  existing  rates  for  SLCA/IP  firm 
power  in  Rate  Schedule  SLIP-F6  expire 
March  30,  2003.  The  existing  rates  no 
longer  provides  sufficient  revenues  to 
pay  all  annual  costs,  including  interest 
expense,  and  repayment  of  investment 
and  irrigation  aid  within  the  allowable 
period.  The  adjusted  rates  reflect 


increases  primarily  in  O&M  costs, 
purchase  power  costs,  and  interest 
expenses.  The  provisional  rates  will 
provide  sufficient  revenue  to  pay  all 
annual  costs,  including  interest 
expense,  and  repayment  of  investment 
and  irrigation  aid  within  the  allowable 
periods.  The  provisional  rates  will  take 
effect  on  October  1.  2002,  to  correspond 


with  the  start  of  the  Federal  fiscal  year, 
and  will  remain  in  effect  through 
September  30,  2007. 

The  provisions  for  transformer  losses 
adjustment,  power  foctor  adjustment. 
Western  Replacement  Power 
adjustment,  and  Customer  Displacement 
Power  administrative  charges 
adjustment  are  part  of  the  provisional 
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rates  for  SLCA/IP  finn  power.  The 
provisions  and  methodologies  for  these 
adjustments  are  not  being  modified  and 
will  remain  as  specified  in  SLIP-F6. 

Comments 

The  comments  and  responses 
regarding  the  firm  power  rate, 
paraphrased  for  brevity  when  not 
affecting  the  meaning  of  the 
statement(s),  are  discussed  below.  Direct 
quotes  from  comment  letters  are  used 
for  clarification  where  necessary. 

The  issues  discussed  are  (1)  Piuchase 
Adder  Rate  (PAR),  (2)  Purchase  Power, 
(3)  O&M,  (4)  Central  Utah  Project  (CUP), 
(5)  status  of  issues  which  were 
identified  as  outstanding  in  the  Rate 
Brochure,  (6)  Merchant  Fimction 
Revenues,  (7)  Basin  Fund,  and  (8) 
miscellaneous  comments. 

l.PAR 

Comment:  Because  of  the  potential 
volatility  and  magnitude  of  the  PAR,  a 
majority  of  the  comment  letters  received 
by  the  CRSP  MC  suggested  that  Western 
eliminate  the  PAR  and  put  purchase 
power  costs  back  into  the  PRS  and 
include  the  costs  in  the  firm  power  rate. 

Response:  In  its  March  6.  2002, 
proposal,  at  the  request  of  some  firm 
power  customers.  Western  removed  all 
purchase  power  costs  from  the  PRS  and 
included  the  near-term  purchase  power 
costs  in  a  PAR.  The  PAR  was  initially 
calculated  at  2.6  mills/kWh.  At  its 
second  Public  Information  Fonmi  on 
April  23,  2002,  the  CRSP  MC  provided 
a  revised  calculation  of  the  PAR  at  5.1 
mills/kWh.  This  revision  reflected 
updated  reservoir  conditions  which 
resulted  in  increased  purchased  power 
needs  for  the  next  2  years.  The  PAR 
would  be  subject  to  further  revisions, 
depending  upon  hydrological 
projections  at  the  time  of  the  rate  order 
submission. 

The  CRSP  MC  received  an 
overwhelming  number  of  comments  and 
concerns  expressed  by  the  customers 
concerning  the  PAR.  The  CRSP  MC  has 
made  the  decision  to  eliminate  the  PAR 
and  include  purchase  power  expenses 
in  the  Rate-Setting  PRS  when 
calculating  the  firm  power  rate.  Western 
has  not  included  additional  comments 
received  regarding  the  PAR  calculation 
since  it  has  determined  to  eliminate  the 
PAR. 

2.  Purchase  Power 

A.  Comment:  Customers  suggest  that 
Western  reconsider  its  approach  in 
determining  purchase  power  costs  for 
the  PRS,  at  least  in  the  early  years,  to 
recognize  the  near-term  hydrology, 
depleted  reservoirs,  and  Western's 
commitment  to  deliver  all  energy  in 


excess  of  SHP  to  its  customers  at  the 
firm  power  rate.  Customers  further 
recommend  that  Western  determine 
purchase  power  projections  in  a  manner 
similar  to  that  under  Rate  Schedule 
SLIP-F6  (current  rate  schedule). 
Customers  reconunend  that  Western 
determine  rates  consistent  with  its 
historical  methodologies.  The  customers 
also  desire  to  work  with  Western  to 
determine  the  adequate  amount  of 
purchases  that  should  be  included  in 
the  rate-setting  PRS. 

Response:  The  CRSP  MC  recognizes 
the  current  dry  hydrological  conditions 
and  subsequent  depleted  reservoirs  and 
has  attempted  to  reflect  this  in  the 
purchase  power  estimates.  The  near- 
term  purchases  are  based  on 
Reclamation's  24-month  hydrological 
study  for  FY's  2003  and  2004  and 
average  hydrology  for  the  remainder  of 
the  rate-setting  years. 

B.  Comment:  Several  customers 
suggest  Western  use  average  hydrology 
to  project  purchase  power  in  the  PRS. 
Customers  believe  this  conforms  to  the 
Post- 1989  Marketing  Criteria  and  is 
consistent  with  historic  and  cunent 
treatment  in  the  PRS.  In  particular, 
some  customers  also  commented  on  the 
May  2,  2002,  data  provided  regarding 
average  hydrology,  which  indicated 
purchases  of  $42  million  in  FY  2002 
and  no  purchases  in  FY  2004  through 
2007  to  support  their  position  on  the 
use  of  hydrology. 

Response:  The  CRSP  MC  has  used 
Reclamation's  24-month  hydrological 
study  for  projecting  purchase  power 
costs  in  FY's  2003  and  2004.  Beyond 
those  years,  the  CRSP  MC  used  average 
hydrology  in  projecting  purchase  power 
costs  in  the  long-term. 

The  data  provided  May  2,  2002,  was 
an  estimate  developed  for  discussion 
purposes  only.  The  CRSP  MC  further 
updated  its  analysis  of  average 
hydrology,  which  indicates  purchases 
are  needed  throughout  the  Rate-Setting 
PRS. 

C.  Comment:  To  the  extent  it  is 
allowed  by  law  and  regulation,  a 
customer  recommended  that  Western 
use  {)^ysical  as  well  as  financial  risk 
mitigation  methods  to  minimize  the  rate 
risk.  As  part  of  this,  customers  suggest 
that  Western,  to  the  extent  it  is  not 
prohibited  by  law  and/or  regulation, 
evaluate  using  hydro  availability 
hedges. 

Response:  Western  is  open  to 
considering  such  possibilities  which 
would  limit  its  risk.  Western  does  have 
Federal  laws,  regulations,  etc.,  that  need 
to  be  taken  into  consideration, 
depending  on  the  details  of  customer 
suggestions. 


D.  Comment:  A  customer  suggests  that 
Western  use  an  1 1  percent  loss  factor  at 
Glen  Canyon  when  determining  energy 
available  for  piutihase  power 
projections. 

Response:  The  purchase  power 
projections  reflect  an  1 1  percent  loss 
factor  at  Glen  Canyon  and  5.5  percent  at 
other  SLCA/IP  generating  units. 
Assimiing  that  70  percent  of  SLCA/IP 
generation  comes  from  Glen  Canyon 
Power  Plant,  the  average  loss  factor 
applied  is  9.35  percent. 

E.  Comment:  Western  received  a  small 
number  of  comments  regarding  various 
alternatives  for  assessing  purchase 
power  costs.  These  proposals  include: 
(1)  Western  should  allow  its  preference 
power  customers  to  make  a  decision  to 
temporarily  reduce  their  SHP 
entitlements,  (2)  Western  should 
develop  rate-based  alternatives  such  as 

a  "slice  of  the  system,"  possibly  under 
conditions  of  low  hydrology  or  high 
purchase  power  expense,  and  (3) 
Western  should  provide  a  more  flexible 
situation  where  additional  firming 
purchases  are  a  customer  decision, 
rather  than  solely  Western's.  A  customer 
wants  assurance  that  the  revised  rate 
will  provide  for  delivery  of  full  SHP. 

Response:  Based  on  the  large  number 
of  comments  Western  received 
suggesting  that  it  should  not  implement 
a  PAR  and  include  purchased  power 
costs  in  the  firm  power  rate,  Western 
has  decided  to  include  purchases  in  the 
Rate-Setting  PRS  in  developing  the  firm 
energy  and  capacity  rates.  On  October  1, 
2002,  Western  expects  to  begin 
providing  the  contractually  obligated 
capacity  and  energy  as  provided  for 
under  the  Post- 1989  Marketing  Plan  and 
what  is  commonly  referred  to  as 
Contract  Amendment  No.  4. 

3.  O&M 

A.  Comment:  Customers  support 
inclusion  of  Western's  FY  2004  Work 
Plan  O&M  budgets,  but  believe  it  is 
premature  to  include  Reclamation's  FY 
2004  Work  Plan  O&M  budgets. 

Response:  Based  on  customers' 
requests.  Western  included  its  FY  2004 
Work  Plan  in  the  Rate-Setting  PRS.  For 
consistency  purposes,  Western  believes 
that  it  is  appropriate  to  also  include 
Reclamation's  FY  2004  Work  Plan. 
Western  believes  that  both  agency  Work 
Plan  documents  are  in  similar  stages  of 
development,  and  have  been  made 
available  for  customer  review. 

B.  Comment:  A  customer  is  concerned 
that  CRSP  is  only  reducing  by  5  percent 
its  budget  request  for  FY  2003,  rather 
than  the  10  percent  the  other  Western 
regions  appear  to  be  receiving  in  FY    ~ 
2003. 
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Response:  The  DOE,  in  an  effort  to 
shift  its  priorities  more  toward  domestic 
security,  has  asked  agencies  such  as 
Western  to  reduce  FTE  and  thereby 
appropriations.  Other  budget  items  such 
as  operation,  maintenance, 
replacements,  and  emergency 
expenditures,  were  not  reduced; 
therefore,  the  overall  CRSP  reduction 
was  5  percent. 

C.  Comment:  Customers  suggest  that 
Western  and  Reclamation  further  review 
the  OM&R  and  capital  costs  for  FY  2003 
and  FY  2004  and  aggressively  pursue 
opportunities  to  reduce  or  defer  costs 
beyond  the  rate-setting  window. 

Response:  Western  will  continue  to 
piu^ue  cost  reduction  opportunities; 
however,  it  must  also  satisfy  the  need  to 
provide  a  reliable  system.  Western 
believes  that  the  Work  Program  Review 
process  that  it  conducts  with  its 
customers  has  been  beneficial  in 
reducing  both  Reclamation  and 
Western's  O&M. 

D.  Comment:  A  customer  wants  to 
know  how  the  allocation  &x>m  other 
Western  Regions  impacted  the  budget 
projections  after  Transformation. 

Response:  Overall  costs  decreased 
following  Transformation  as  Western 
reduced  FTE,  with  a  major  reduction 
coming  from  CRSP. 

As  part  of  the  reorganization,  most  of 
the  O&M  hinctions  of  the  CRSP  MC 
were  moved  to  Western's  RMR  and 
DSWR.  There  were  some  costs  in  the 
other  Western  Regions  that  were 
appropriate  to  be  allocated  to  CRSP  that 
had  not  been  anticipated  in  the  FY  1998 
budget,  which  the  existing  firm  power 
rate  is  based  upon.  An  example  of  this 
is  the  allocation  to  CRSP  for  a  portion 
of  a  region's  facility  costs  and 
capitalized  SCADA  costs. 

E.  Comment:  A  customer  wants  an 
explanation  of  the  significant  increase 
in  costs  of  the  Reclamation  offices.  As 
part  of  this,  the  customer  wants  to  know 
what  power  program  services  costs 
became  allocated  to  power. 

Response:  In  the  proposed  rate. 
Reclamation  has  allocated  costs 
associated  with  CRSP  O&M  costs  of 
Upper  Colorado  River  Basin  offices  to 
power  based  on  their  allocated, 
multipurpose,  cost-share  percentages. 
These  percentages  are  described  in  the 
Reclamation  Report  on  Allocation  of 
Costs  for  the  Colorado  River  Storage 
Project,  dated  December  1974. 
Reclamation's  offices  allocate  O&M 
costs  to  various  projects,  such  as  CRSP. 
The  costs  that  are  directly  charged  to 
CRSP  are  further  allocated  to  various 
purposes,  such  as  power.  The  following 
provides  power's  percentage  share  of 
these  that  are  charged  to  CRSP: 


Ninety-two  percent  of  the  charges  to 
CRSP  ftt)m  the  Regional  Office  in  Salt 
Lake  City,  Utah,  are  included  in  the 
Rate-Setting  PRS.  The  Regional  Office 
operates  the  mainstream  reservoirs, 
including  forecasting  flow 
recommendations,  coordination  of 
conflicting  multiple  uses,  and  meeting 
legal  requirements. 

Ninety  percent  of  the  charges  to  CRSP 
from  the  Provo  Office  in  Provo,  Utah, 
are  included  in  the  Rate-Setting  PRS. 
The  Provo  Office  provides  itssistance 
associated  with  the  operation  of 
Flaming  Gorge  Dam  including 
coordination  of  release  requirements. 

Ninety-seven  percent  of  the  charges  to 
CRSP  fix)m  the  Grand  Junction  Office  in 
Grand  Junction,  Colorado,  are  included 
in  the  Rate-Setting  PRS.  This  office 
provides  assistance  on  water  operations 
and  O&M  activities  for  the  Curecanti 
Unit. 

Ninety-seven  percent  of  the  charges  to 
CRSP  frt>m  the  Denver  Power  Office  in 
Denver,  Colorado,  are  included  in  the 
Rate-Setting  PRS.  The  Denver  Power 
Office  provides  support  with  the  Power 
Program  Services  Division  and  O&M 
support  of  CRSP  facilities. 

Although  the  allocated  share  of  CRSP 
costs  allocated  to  power  in  these  offices 
is  between  90  and  100  percent,  this 
amounts  to  only  a  small  share  of  the 
total  costs  incurred  by  these  offices  for 
all  of  their  project  needs.  For  example, 
5.6  percent  of  the  Regional  Office  cost 
is  a  direct  charge  to  the  CRSP  Project. 
Of  those  costs,  92  percent  is  allocated  to 
power. 

F.  Comment:  Customers  request  that 
Western  not  include  the  budgets  for  the 
proposed  A-LP  transmission  line  and 
switchyard.  Customers  encourage 
Western  to  consider  potential  rate 
impacts  prior  to  including  new  projects 
in  its  work  plans. 

Response:  The  total  budgeted  costs  for 
the  proposed  transmission  line  and 
switchyard  are  approximately  $6 
million  from  FY  2002  through  FY  2006. 
This  has  a  .07  mills/kWh  impact  on  the 
firm  power  rate.  Western  will  continue 
to  include  these  costs  in  the  Rate-Setting 
PRS  as  long  as  these  costs  are  reflected 
in  its  budgets. 

G.  Comment:  Customers  suggest 
Western  consider  the  potential  outcome 
of  legislation  on  the  treatment  of  Federal 
Civil  Service  Retirement  System  (CSRS) 
costs  and  remove  those  costs  from  the 
PRS. 

Response:  The  DOE  General  Coimsel 
stated  by  memorandum  dated  July  1 , 
1998,  the  Power  Marketing 
Administrations  (PMAs)  have  the 
authority  to  collect,  through  the  rates, 
the  full  costs  of  the  retirement  benefits. 
In  addition,  FERC  has  issued  nimierous 


orders  approving  the  inclusion  of  such 
costs  in  PMA  rates:  Western  Area  Power 
Administration  (Boulder  Canyon 
Project),  96  FERC  161.171  (2001), 
Western  Area  Power  Administration 
(Central  ValleyTroject),  96  FERC 
1 62,150  (2001),  Southeastern  Power 
Administration,  91  FERC  161.272 
(2000),  Western  Area  Power 
Administration  (Intertie  Project),  87 
FERC  1 61,346  (1999),  and  Southeastern 
Power  Administration,  86  FERC 
1 61,195  (1999).  Therefore,  Western 
believes  it  should  continue  to  include 
these  costs  in  the  Rate-Setting  PRS. 

If  pending  legislation  addressing 
Federal  retirement  and  health  benefit 
costs  is  enacted  into  law,  Western  will 
assess  the  impact  of  that  law  on  its 
decision  to  include  these  costs  in  the 
Rate-Setting  PRS. 

H.  Comment:  A  customer  wants  to 
understand  how  the  Western  Electricity 
Coordinating  Council  (WECC)  dues  are 
broken  out  by  the  various  projects. 

Response:  WECC  assesses  dues  by 
control  area  and  the  amount  of  load  in 
the  control  area.  Western  Area  Colorado 
Missouri  (WACM)  and  Western  Area 
Lower  Colorado  (WALC)  control  areas 
both  receive  an  assessment  from  WECC, 
and  CRSP  has  loads  in  both  control 
areas.  The  control  areas  break  down  the 
recovery  by  loads  and  bill  the  loads 
directly  for  their  portion  of  the  bill, 
based  on  their  proportional  share  of  the 
load.  For  firm  electric  service.  Western 
pays  for  that  portion  of  the  load  at  each 
Federal  delivery  point,  and  the 
remainder  is  recovered  through  billing 
the  load  directly. 

I.  Comment:  Customers  request  that 
Western  not  include  the  Common 
Electronic  Scheduling  System  budgeted 
for  in  its  FY  2004  Work  Plan.  Customers 
believe  that  these  items  should  not  be 
included  in  the  PRS  until  the 
operational  benefits  associated  with  the 
investment  are  quantified. 

Response:  The  Common  Electronfc 
Scheduling  System  costs  are  not 
included  in  the  projected  revenue 
requirement.  Once  Western  purchases 
the  system,  the  costs  will  be  added  to 
the  CRSP  CME.  Then,  depreciation 
charges  are  assessed  against  the  total 
amount  of  CRSP  CME.  The  sum  of  the 
depreciation  charges  is  recorded 
annually  in  the  PRS  as  an  O&M 
expense.  The  Rate-Setting  PRS  projects 
CME  depreciation  costs  based  upon 
historical  charges. 

J.  Comment:  Several  customers 
suggest  that  Western  make  security  costs 
non-reimbursable  as  has  the  Department 
of  the  Interior. 

Response:  Western  recognizes  that 
Reclamation  has  made  a  determination 
that  the  security  expenses  funded  by 
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Public  Law  107-117,  "fox  emergency 
expenses  to  respond  to  the  September 
11,  2001,  terrorist  attacks,"  are  to  be 
considered  non-reimbursable.  Western 
has  not  received  any  appropriations  to 
respond  to  post-September  1 1  security 
concerns.  If  Western  does,  it  will  make 
a  determination  at  that  time  regarding 
the  reimbursability  of  the  expenses. 

4.  CUP  j 

A.  Comment:  Customers  support 
Western  and  Reclamation's  agreement 
not  to  include  certain  CUP  costs  within 
the  PRS,  which  resulted  in 
approximately  2  mills/kWh  savings. 
Several  customers  request  that  Western 
eliminate  the  CUP  irrigation  repayment 
costs  from  the  PRS.  Customers  suggest 
that  Western  does  not  need  to  proceed 
with  a  rate  adjustment  at  this  time. 
Customers  believe  that  there  is 
significant  "cushion"  in  the  PRS  due  to 
an  expected  change  in  the  CUP 
purposes  from  agricultural  to  municipal 
and  industrial  uses,  which  the 
customers  believe  will  cause  a  major 
reduction  in  the  CRSP  rate.  Customers 
believe  that  the  CUP  is  the  "driver"  of 
the  apportionment,  Customers 
encourage  timely  completion  of  the 
revised  DPR  and  cost  allocations. 

Response:  There  are  $149.8  million  of 
costs  attributable  to  completion  of  the 
Bonneville  Unit  that  have  not  met  the 
criteria  set  forth  by  a  1983  agreement 
between  Reclamation  and  Western  and, 
therefore,  are  not  included  in  the  SLCA/ 
IP  firm  power  rate  base.  In  FY  2001, 
$34.7  million  of  these  costs  met  the 
1983  agreement  criteria  which  allows 
for  these  construction  dollars  to  be 
included  in  the  Rate-Setting  PRS. 
However,  these  costs  were  not  included, 
because  of  the  potential  change  in  the 
revised  draft  DPR  and  cost  allocations. 
In  December  2001 ,  Western  and 
Reclamation  signed  an  agreement  with 
the  CUP  Completion  Act  Office  that  the 
amount  {$536.6  million)  that  was 
currently  in  the  Rate-Setting  PRS  for  the 
Bonneville  Unit  not  be  revised  until  the 
CUP  Completion  Act  Office  approves  a 
draft  supplement  to  the  1988  DPR. 

It  is  expected  that  this  draft 
supplement  will  be  available  in  late  FY 
2003.  At  that  time.  Western, 
Reclamation,  and  the  CUP  Completion 
Act  Office  will  discuss  the  implications 
of  the  change  in  the  irrigation  costs  to 
be  repaid  by  the  power  users.  It  is 
unknown  what  the  rate  impact  of  the 
draft  supplement  will  be  on  the  firm 
power  rate.  Until  a  draft  supplement  is 
completed.  Western  will  continue  to 
include  the  CUP  irrigation  repayment 
costs  in  the  Rate-Setting  PRS  in 
accordance  with  the  agreement  between 
Western  and  Reclamation. 


B.  Comment:  A  customer  wants  to 
know  why  10  years  is  being  used  for  the 
Bonneville  Unit  power  investigation 
costs  amortization  period.  Several 
customers  request  that  Western  remove 
from  the  PRS  the  $12.6  million  of 
"sunk"  power  investigation  costs  for  the 
Boimeville  Unit  of  the  CUP.  A  customer 
argues  that  these  costs  should  not  be 
included  in  accordance  with  RA  6120.2, 
which  states  that  expenditures  booked 
to  construction  accounts  become  part  of 
the  rate  analysis  when  the  asset  is 
placed  in  service.  Customers  cite  the 
pending  Federal  legislation  to  make 
these  costs  non-reimbursable  as  cause  to 
exclude  these  costs  from  the  PRS. 

Response:  The  Rate-Setting  PRS 
amortizes  these  costs  over  a  10-year 
period  without  interest.  Western's 
independent  auditors  suggested  using  a 
10-year  period  because  it  lessened  the 
impact  to  the  customers  as  opposed  to 
expensing  this  amount  in  a  single  year. 
Western  believes  that  the  $12.6  million, 
which  is  without  interest  during 
construction  or  interest  in  investment 
expenses,  of  power  investigation  costs 
should  not  be  recognized  as 
construction  costs.  Rather,  these  costs 
are  considered  investigation  costs  and 
not  construction  costs  and,  therefore, 
need  to  be  recovered.  Western  is  aware 
of  the  pending  Federal  legislation  that 
potentially  changes  these  costs  to  a  non- 
reimbursable treatment.  If  this 
legislation  is  passed,  Western  will 
remove  these  costs  from  the  financial 
statements  and  the  PRS. 

5.  Outstanding  Issues 

A.  Comment:  A  customer  requests 
that  the  pending  issues  of  reconstructing 
CRSP  investments,  accounting  for 
system  losses,  deferred  costs  of  the 
Bonneville  unit  completion  and  the  A- 
LP,  and  Glen  Canyon  cost  allocations 
under  the  GCPA  be  resolved  and 
reflected  in  the  rate  as  much  as  possible. 

Response:  The  CRSP  MC  will 
continue  to  work  on  resolving  these 
outstanding  issues.  Once  the  issues  are 
resolved,  the  CRSP  MC  will  reflect  its 
resolution  in  the  PRS.  None  are 
expected  to  have  a  major  impact  on  the 
firm  power  rate.  In  accordance  with  RA 
6120.2,  Western  will  continue  to 
perform  yearly  PRSs  to  determine  if  the 
rate  is  sufficient  to  meet  all  required 
payments. 

B.  Comment:  Customers  recognize 
that  the  outstanding  issue  of  "CRSP 
Reconstruction  of  Investment"  is 
internal  to  Western  and  request  that  the 
scenario  that  Western  believes  will  most 
likely  occur  be  included  in  the  PRS. 

Response:  At  the  time  of  this  rate 
order.  Western  is  uncertain  of  the  final 
resolution  of  this  issue.  There  remains 


an  amount  of  internal  review  regarding 
this  issue.  Therefore,  the  CRSP  MC 
believes  it  is  premature  to  speculate  as 
to  the  likelihood  or  the  extent  of  the 
potential  resolution  in  the  Rate-Setting 
PRS.  Western  will  include  the  final 
determination  in  the  PRS  once  a 
decision  is  made  and  the  dollar  amount 
is  recorded  in  the  audited  financial 
statements. 

C.  Comment:  A  customer  wants  to 
know  the  status  of  the  determination  of 
non-reimbursability  of  Aspinall  and 
Flaming  Gorge  studies  which  are 
budgeted  by  Reclamation. 

Response:  Flaming  Gorge  and 
Aspinall  studies  associated  with  the  RIP 
are  considered  non-reimbursable.  Costs 
associated  with  preparing  an 
Environmental  Impact  Statement  at 
Flaming  Gorge,  Aspinall,  and  Navajo 
have  been  determined  by  Reclamation 
to  be  partially  non-reimbursable. 
Reclamation  will  continue  to  evaluate 
the  costs  of  environmental  studies  at 
Aspinall,  Flaming  Gorge,  and  Navajo  to 
determine  if  there  is  any  justification  to 
change  the  status  of  all  of  these 
expenses  to  non-reimbursable. 

6.  Merchant  Function  Revenues 

A.  Comment:  Customers  expressed 
concern  over  the  revision  which 
decreased  the  Merchant  Function 
revenue  projection.  A  customer 
recognizes  the  aberration  the  2001  data 
caused  to  the  Merchant  Function 
revenues.  A  customer  believes  that 
Western  should  go  back  to  the  original 
estimate  of  non-firm  transmission  and 
Merchant  Fimction  revenues. 

Response:  Because  the  historical  data 
for  Merchant  Function  and  non-firm 
transmission  revenues  is  quite  volatile. 
Western  chose  to  use  a  5-year  average  of 
these  revenues  instead  of  the  3-year 
average  initially  proposed.  Currently,  in 
FY  2002,  CRSP  is  experiencing  a  drastic 
reduction  in  Merchant  Function  and 
non-firm  transmission  revenues.  The 
CRSP  MC  believes  that  placing  too 
much  emphasis  on  historic  revenues 
stemming  bom  volatile  conditions  that 
occurred  in  FYs  2000  and  2001  might  be 
overstating  future  revenues  for  rate- 
making  purposes.  The  FY  2002 
projection  is  based  on  actual  data 
through  2002. 

B.  Commrent:  Customers  support 
Western's  recalculation  of  non-firm 
transmission  and  Merchant  Function 
revenue  projections  as  being  a 
reasonable  approach. 

Response:  Western  believes  that  the 
recalculation  of  both  non-firm 
transmission  and  Merchant  Function 
revenues  based  on  5  years  of  historical 
data  instead  of  the  3  years  originally 


Federal  Register / Vol.  67.  No.  187 / Thursday,  September  26,  2002 /Notices 


6066S 


proposed  is  a  better  estimate  of  futiu'e 
revenues. 

C.  Comment:  A  customer  questions  if 
Merchant  Fimction  revenue  includes 
sales  of  AHP  at  current  rate. 

Response:  Merchant  Function 
revenues  include  revenue  from 
purchases  for  resale  activities  and  from 
transaction  fees.  These  do  not  include 
any  AHP  revenues  either  historically  or 
in  the  projection.  Revenues  from  AHP 
sales  are  included  historically  as  part  of 
firm  power  sales  revenues  and  are 
netted  against  future  purchases. 

D.  Comment:  A  customer  questions 
the  costs  of  the  Merchant  Function 
activities  on  an  annual  basis.  Customers 
question  profitability  and  the  viability 
of  this  function.  A  customer  believes 
Merchant  Fimction  revenues  should  be 
increasing  due  to  increased  Merchant 
Function  staff. 

Response:  Western  believes  that  the 
$5.5  million  of  annual  revenues 
forecasted  more  than  offset  the  costs  of 
this  function.  The  activities  solely 
related  to  the  Merchant  Function  are 
approximately  $1.3  million  yearly, 
lliese  costs  include  labor,  programming 
support,  computer  costs,  and  building 
expenses.  These  are  offset  by  transaction 
fee  charges  and  by  purchases-for-resale 
activities.  The  transaction  fees  are 
updated  each  FY  to  ensure  recovery  of 
Merchant  Function  activities  performed 
for  others. 

7.  Basin  Fund  -, 

A.  Comment:  A  customer  suggests 
that  Western  devote  more  staff  and 
attention  to  plan  for  and  regularly     • 
update  its  cash  reserve  requirements,  so 
customers  and  Western  are  not  faced 
with  Basin  Fund  cash  flow  concerns  in 
the  future.  Customers  encourage 
Western  to  maintain  a  reasonable  Basin 
Fund  level  to  accomplish  project 
piuposes  and  to  work  with  its  customers 
to  maintain  options  to  address  Basin 
Fund  cash  flow  constraints. 

Response:  Due  to  market  volatility, 
recent  drought  conditions,  and 
environmental  test  flows,  the  Basin 
Fund  has  been  severely  depleted  of  its 
available  cash.  As  a  result,  the  CRSP  MC 
worked  closely  with  its  customers  to 
find  alternative  solutions  to  remedy  this 
situation.  The  CRSP  MC  is  fully  devoted 
and  attentive  to  the  cash  balance  in  the 
Basin  Fimd  and  routinely  performs  cash 
flow  analysis  to  help  ensure  the 
solvency  of  the  Basin  Fund.  As  part  of 
the  fiscal  year  end  process.  Western 
works  in  consultation  with  its 
customers  and  Reclamation  in 
determining  the  appropriate  level  of 
cash  balance  for  the  following  fiscal 
year.  Western  is  obligated,  imder  the 
CRSP  Act,  to  annually  return  revenues 


in  the  Basin  Fimd  in  excess  of  operating 
needs  to  the  General  Fimd  of  the 
Treasury. 

B.  Comment:  A  customer  expressed 
concern  that  the  CRSP  MC's 
management  of  a  collaborative  process 
is  flawed.  A  customer  cites  example  of 
customer's  assistance  in  receiving  a 
"slice"  to  help  build  the  Basin  Fund 
level  to  reasonable  levels.  This  customer 
is  concerned  that  now  that  the  Basin 
Fund  level  is  at  a  reasonable  level. 
Western  is  proposing  to  return  to 
providing  the  full  contract  commitment 
and  will  no  longer  continue  providing  a 
"slice,"  even  at  customers'  requests. 

Response:  The  CRSP  MC  believes  in 
the  benefits  of  a  collaborative  process. 
Unfortunately,  it  is  not  always  able  to 
achieve  an  optimal  resolution  for 
Western  and  its  customers. 

C.  Comment:  Customers  encourage 
Western  to  consider  other  options  to 
alleviate  immediate  cash  flow  pressures. 
Customers  have  significant  concern 
about  the  impacts  to  Basin  Fund  cash 
flows  resulting  from  non-reimbursable 
expenses,  primarily  associated  with 
environmental  programs. 

Response:  Western  continues  to  be 
open  to  options  which  assist  in 
alleviating  cash  flow  constraints.  When 
the  Basin  Fund  provides  for  non- 
reimbursable expenses,  it  reduces  the 
amount  of  cash  available  for  other 
expenditures  within  the  Basin  Fund. 
The  non-reimbursable  costs  are 
primarily  a  result  of  environmental 
programs  under  the  GCPA  and  the  RIP. 

Section  1807  of  the  GCPA,  states  that: 
"The  Secretary  is  authorized  to  use 
funds  received  from  the  sale  of  electric 
power  and  energy  from  the  Colorado 
River  Storage  Project  to  prepare  the 
environmental  impact  statement, 
described  in  Section  1804,  including 
supporting  studies,  and  the  long-term 
monitoring  programs  and  activities 
described  in  Section  1805.  Except, 
funds  will  be  treated  as  having  been 
repaid  and  returned  to  the  General  Fund 
of  the  Treasury  as  costs  assigned  to 
power  for  repayment  under  Section  5  of 
the  CRSP  Act."  This  legislation  allows 
for,  but  does  not  mandate,  the  use  of 
power  revenues  for  these  purposes. 
Western  has  informed  the  Adaptive 
Management  Work  Group  that  should 
funds  not  be  available  to  conduct  an 
experiment.  Western  will  work  with 
Reclamation  and  others  to  obtain 
alternative  sources  of  funds. 

The  Recovery  Implementation 
Program  legislation,  Pub.  L.  106-392, 
Section  3(d)(3)(2)  provides  that:  "If 
Western  Area  Power  Administration 
and  the  Bureau  of  Reclamation 
determine  that  the  funds  in  the 
Colorado  ^ver  Basin  Fund  will  not  be 


sufficient  to  meet  the  obligations  of 
section  5(c)(1)  of  the  Colorado  River 
Storage  Project  Act  for  a  3 -year  period, 
the  Western  Area  Power  Administration 
and  the  Bureau  of  Reclamation  shall 
request  appropriations  to  meet  base 
funding  obligations."  This  legislation 
provides  Western  with  more  flexibility 
in  funding  those  costs.  Western  will 
notify  Reclamation  that  alternative 
funding  sources  should  be  sought  if 
Basin  Fund  projections  indicate  it  to  be 
insufficient. 

D.  Comment:  A  customer  is  opposed 
to  the  use  of  the  PAR  as  the  method  to 
increase  the  level  of  the  Basin  Fund. 

Response:  The  PAR  was  proposed  to 
recover  the  cost  of  near-term  purchase 
power  costs  only  and  was  not  designed 
to  increase  the  level  of  the  Basin  Fund. 
The  "true-up"  component  of  the  PAR 
formula  was  developed  to  ensure  that 
firm  power  customers  only  paid  for 
their  actual  purchased  power  costs. 

E.  Comment:  Several  customers 
expressed  concern  over  the  reduction  in 
resources  available  at  the  firm  power 
rate  as  a  result  of  the  reduced  Basin 
Fund  balance  which  was  largely  drawn 
down  by  environmental  programs, 
below  average  hydrology,  and  high 
market  prices  for  purchase  power. 
Customers  suggested  this  reduction  in 
resources  be  taken  into  account  when 
setting  a  new  rate  so  that  CRSP  costs  are 
not  ftuther  exacerbated. 

Response:  Due  to  market  volatility, 
recent  drought  conditions,  and 
environmental  test  flows,  the  Basin 
Fund  was  severely  depleted  of  its 
available  cash.  The  Basin  Fund  balance 
reached  a  level  that  CRSP  MC  could  no 
longer  provide  the  cash  for  the  firming 
purchases.  As  a  result,  the  CRSP  MC 
worked  closely  with  its  customers  to 
find  alternative  solutions  to  remedy  this 
situation.  Western  appreciates  its  firm 
power  customers'  assistance  in  this 
matter  and  recognizes  the  financial 
hardships  to  the  customers  due  to 
market  volatility  and  market  conditions. 
The  CRSP  MC  is  establishing  a  firm 
power  rate  at  the  lowest  possible  rate 
consistent  with  sound  business  ' 

practices.  This  rate  will  allow  the  CRSP 
MC  to  return  to  including  firming 
purchases  to  meet  contract  capacity  and 
energy  commitments  in  the  firm  power 
rate. 

8.  Miscellaneous 

A.  Comment:  Several  customers 
expressed  concerns  regarding  decreased 
project  use  energy  for  A-LP  and  its 
impact  on  the  firm  power  rate.  Some 
customers  questioned  if  this  energy 
should  be  AHP. 

Response:  The  total  energy  sales  used 
to  calculate  the  existing  rate  is  different 
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from  the  proposed  rate  due  to  the 
reduction  in  project  use  commitments. 
The  energy  used  as  the  rate  denominator 
is  the  sum  of  firm  power  and  project  use 
commitments.  This  difference  is  made 
available  as  AHP  if  Western  has  surplus 
generation.'or  it  is  used  to  reduce  the 
amouint  of  purchased  power  needs. 
Annually,  Western  experiences  changes 
in  the  amount  of  total  energy  sales 
because  of  updated  estimates  for  project 
use  loads.  For  example,  in  the  last  rate 
process,  the  energy  amount  increased  by 
453  GWh  because  the  contractual  energy 
delivered  was  projected  to  increase 
throughout  the  rate-setting  period. 

B.  Comment:  Customers  inquired  if 
the  PRS  reflects  the  downsized  A-LP  in 
aid  to  irrigation  amounts. 

Response:  The  PRS  currently  includes 
no  revenue  requirements  associated 
with  the  A-LP.  The  irrigation  assistance 
requirements  of  the  CUP  and  the 
provisions  for  the  State  of  Colorado's 
apportionment  as  included  in  the  CRSP 
Act  provides  more  than  enough  revenue 
to  Colorado  for  its  planned  irrigation 
development  projects. 

C.  Comment:  A  customer  wants  to 
understand  what  non-reimbursable 
costs  are  excluded  from  the  Rate-Setting 
PRS. 

Response:  All  non-reimbursable  costs 
are  excluded  from  the  Rate-Setting  PRS. 
For  Western,  non-reimbursable  costs 
excluded  are  RIP  initiatives  and 
purchased  power  costs  for  low-water 
monitoring  studies  pertaining  to 
implementing  the  GCPA.  This  includes 
costs  for  some  personnel  at  CRSP  MC 
and  the  Corporate  Services  Office  who 
perform  activities  related  to  the  RIP  and 
GCPA.  RIP  costs  also  include  a  contract 
with  Argonne  National  Laboratories 
(DOE). 

In  Reclamation's  budget,  costs  for  the 
Glen  Canyon  Adaptive  Management 
Program  as  well  as  the  RIP  base  funding 
are  considered  non-reimbursable  costs. 
Also  excluded  from  the  PRS  because  of 
non-reimbursability  are  such 
Reclamation  costs  as  land  resoim:es 
management. 

D.  Comment:  A  customer  wants 
assurance  that  Glen  Canyon 
experimental  flows  are  non- 
reimbursable. 

Response:  Glen  Canyon  experimental 
test  flows  occurred  in  FY  2000.  The 
purchased  power  expense  that  was 
deemed  to  be  non-reimbursable 
amounted  to  $21.5  miUion  in  FY  2000. 
These  were  a  result  of  experimental 
flows  and  are  reflected  as  non- 
reimbursable expenses  in  the  Rate- 
Setting  PRS.  As  stated  in  Section  1807 
of  the  GCPA,  "All  costs  of  preparing  the 
environmental  impact  statement 
described  in  section  1804,  including 


supporting  studies,  and  the  long-term 
monitoring  programs  and  activities 
described  in  section  1805  shall  be  non- 
reimbursable." 

E.  Comment:  A  customer  wants  to 
know  when  the  FYs  2000  and  2001 
audited  financial  data  will  be  available. 

Response:  Western  finalized  the 
audited  financial  statements  for  FY  2000 
in  March  2002.  Western  expects  to 
complete  FT  2001  audited  financial 
statements  before  the  end  of  2002. 

F.  Comment:  A  customer  wants  to 
know  what  is  included  in  Miscellaneous 
Revenues. 

Response:  This  category  includes 
ancillary  services,  facility-use  charges, 
administrative  charges,  auxiliary 
services,  and  other  miscellaneous 
operating  revenues. 

G.  Comment:  Customers  expressed 
concern  that  AHP  revenues  are  not  in 
the  PRS. 

Response:  AHP  sales  result  when 
Western  has  additional  hydrogeneration 
above  what  is  obligated  to  the  firm 
power  customer  by  contract.  Revenue 
fi-om  these  sales  is  reflected  historically 
in  the  firm  power  revenues.  In 
forecasting  future  years  in  the  Rate- 
Setting  PRS,  this  additional  hydro  is 
used  to  offset  projected  purchase  power 
needs. 

CRSP  Transmission  Discussion 

A  new  rate  methodology  is  being 
proposed  that  is  more  consistent  with 
the  methodology  used  at  other  Western 
regions  and  other  utilities.  The 
proposed  methodology  is  an  annual 
fixed  charge  formula  that  will  be  used 
to  determine  the  revenue  requirement  to 
be  recovered  from  transmission  service. 
The  annual  transmission  revenue 
requirement  includes  O&M  expense, 
administrative  and  general  expense, 
interest  expense,  and  depreciation 
expense  firom  the  most  recent  historical 
test  year.  This  transmission  revenue 
requirement  is  offset  by  appropriate 
CRSP  revenue  credits. 

The  CRSP  transmission  system 
includes  its  own  facilities  and  the 
transmission  facilities  owned  by  others 
over  which  the  CRSP  MC  has 
contractual  rights.  All  the  costs  of  the 
CRSP  transmission  system,  including 
the  costs  paid  to  others  for  the 
contractual  rights  on  their  transmission 
lines,  are  in  the  total  CRSP  transmission 
revenue  requirement. 

The  provisional  firm  transmission  rate 
will  be  applied  to  customers  who 
purchase  transmission  services.  The 
costs  of  CRSP  firm  transmission 
associated  with  the  delivery  of  SLCA/IP 
firm  power  are  included  in  the  firm 
power  rate. 


The  costs  for  providing  scheduling, 
system  control,  and  dispatch  service  are 
included  in  the  appropriate  provisional 
transmission  services  rates.  Because  the 
CRSP  transmission  system  lies  in  two 
other  Western  Regions,  the  charges  for 
reactive  supply  and  voltage  control 
service  will  be  in  accordance  with  each 
Region's  applicable  tariff. 

"The  provisional  transmission  rate 
formulas  are  scheduled  to  go  into  effect 
October  1,  2002,  to  correspond  with  the 
effective  date  of  the  provisional  firm 
power  rate. 

CRSP  Transmission  Rate 

Point-to-Point 

The  current  firm  transmission  rate 
»q>ires  March  30,  2003.  The  provisional 
rate  for  firm  point-to-point  CRSP 
transmission  service  for  FY  2003  is 
$2.06  per  kWmonth  and  will  result  in  a 
16  percent  increase  £rom  the  existing 
rate  of  $1.78  per  kWmonth  under  Rate 
Schedule  SP-PTP6,  effective  April  1, 
2002.  The  provisional  rate  for  non-firm 
CRSP  transmission  service  is  expressed 
in  mills/kWh  and  is  based  on  the 
current  CRSP  firm  point-to-point  rate, 
and  may  be  discoiinted.  The  non-firm 
transmission  rate  for  FY  2003  is  2.82 
mills/kWh. 

The  proposed  transmission  rate 
methodology  is  different  from  the 
current  transmission  rate  methodology, 
primarily  in  four  areas.  The  first  area  is 
the  basis  for  cost  projections.  In  the 
airrent  transmission  rate  calculation, 
the  CRSP  MC  uses  the  average  of  5-year 
projections.  The  provisional 
transmission  rate  is  based  on  the  most 
recent  financial  data  from  1  year. 

The  second  area  is  the  allocating  of 
Western's  O&M  costs  in  the  revenue 
requirement  that  are  allocable  to 
generation  and  transmission.  In  the 
current  transmission  rate  calculation, 
the  CRSP  MC  determines  the  percentage 
of  CRSP  transmission  investment 
relative  to  total  CRSP  Reclamation  and 
Western  investment  and  applies  this 
percentage  to  projected  Western  CRSP 
O&M  budgets.  The  provisional 
transmission  rate  is  based  on  the 
percentage  of  Western's  CRSP 
transmission  investment  to  total 
Western  CRSP  investment,  and  this 
percentage  is  applied  to  Western's  test 
year  O&M  costs. 

The  third  area  is  the  allocation  of 
Western's  capital  costs  attributable  to 
both  generation  and  transmission.  In  the 
current  transmission  rate  calculation, 
the  CRSP  MC  assigns  these  costs  to 
generation  and  transmission  on  a  50/50 
basis.  In  the  provisional  transmission 
rate  calculation.  Western  has  analyzed 
capital  costs  more  closely  and  assigned 
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them  more  specifically  relative  to 
transmission  usage. 

The  fourth  area  is  the  annual 
recalculation  of  the  formula.  In  the 
cujrrent  transmission  rate,  the  CRSP  MC 
annually  updates  revenue  credits  and 
transmission  capacity  reservations  and 
holds  the  annual  revenue  requirement 
constant.  The  provisional  transmission 
rate  recalcidates  all  components  of  the 


formula  annually  as  ne^  test  year  data 
become  available. 

The  increase  in  the  CRSP  firm 
transmission  service  rate  is  due  to  the 
gross  transmission  revenue  requirement 
increasing.  This  increase  is  being  offset 
by  an  increase  in  transmission  revenue 
credits  and  in  firm  wheeling 
reservations. 

This  table  simunarizes  the  difference 
in  calculations  between  the  current 


transmission  rate  and  the  provisional 
transmission  rate.  The  table  compares 
the  change  in  the  average  annual 
projections  used  in  the  FY  2002 
transmission  study  (which  set  the  rate 
effective  April  1,  2002)  and  the  annual 
projections  used  in  the  rate-setting 
transmission  study  for  this  rate 
adjustment. 


Comparison  of  Annual  Revenue  Requirements 


Item 


Unit 


Existing  rate 


Provisional 
rate 


%  Change 


Annual  Revenue  Requiremeot  

Transmission  Revenue  Credits 

Net  Annual  Revenue  Requirement 

Firm  Obligations 

Firm  Point-to-Point  Transmission  Contracts 

Network  Integration  Loads 

Transmission  System  Total  Load 

Cost  per  Year  

Cost  per  Montti  


$... 
$  .. 
kW 

$  .. 


63,271,051 

8.302.800 

54,968.215 

2.134.792 

442.420 

0 

2.577,212 

21.33 

1.78 


77.134,227 

11,854,759 

65,279,468 

2,226,740 

444,132 

0 

2,640,341 

24.72 

2.06 


22 

43 
19 

4 
1 

2 

16 

16 


The  increase  in  aimual  Revenue 
Requirements  is  primarily  a  result  of  a 
revised  methodology  and  increased 
O&M  expenses.  The  increase  in 
transmission  credits  is  primarily  a  result 
of  increased  non-firm  transmission  and 
ancillary  service  revenues.  The  increase 
in  firm  power  obligations  is  primarily  a 
result  of  appljdng  test  year  data  instead 
of  a  5-year  average. 

Network 

The  same  revenue  requirement  that 
was  used  in  determining  the  provisional 
firm  point-to-point  transmission  rate 
will  also  be  used  in  the  provisional  rate 
formula  for  network  integration 
transmission  service^  The  provisional 
charge  for  the  monthly  demand  for 
network  integration  transmission 
service  will  be  the  product  of  the 
network  customer's  load  ratio  share 
times  one-twelfth  (V12)  of  the  annual 
transmission  revenue  requirement.  The 
load  ratio  share  will  be  based  on  the 
network  customer's  hourly  load 
(including  its  designated  network  load 
not  physically  interconnected  with 
Western),  coincident  with  CRSP's 
monthly  transmission  system  peak, 
which  will  be  calculated  on  a  rolling 
12-CP  basis.  Western's  transmission 
system  peak  includes  the  sum  of 
capacity  reserved  for  point-to-point 
transmission,  12-CP  monthly 
entitlements  for  SLCA/IP  firm  power 
customers,  and  the  average  12-CP 
monthly  system  peak  for  network 
transmission  service.  The  provisional 
rate  formula  is  to  be  effective  for  the 
period  beginning  October  1,  2002, 
through  September  30,  2007. 


Basis  for  Rate  Development 

The  existing  rates  for  CRSP  firm  and 
non-firm  transmission  in  Rate 
Schedules  SP-PTP5,  SP-NWl,  and  SP- 
NFT4  expire  March  30,  2003.  The  rate 
adjustment  contains  rates  that  replace 
existing  rates.  The  adjusted  rates  reflect 
a  revised  methodology  and  increases  in 
O&M  costs,  revenue  credits,  and 
transmission  system  load.  The 
provisional  rates  will  provide  sufficient 
revenue  to  pay  all  annual  costs, 
including  interest  expense,  and 
repayment  of  required  investment 
within  the  allowable  period.  The 
provisional  rates  will  take  effect  on 
October  1,  2002,  to  correspond  with  the 
start  of  the  Federal  fiscal  year  and  will 
remain  in  effect  through  September  30, 
2007. 

The  provision  for  reactive  power 
adjustment  is  part  of  the  provisional 
rates  for  CRSP  firm  and  non-firm 
transmission.  The  provisions  and 
methodologies  for  this  adjustment  are 
not  being  modified  and  will  remain  as 
specified  in  SP-PTP5,  SP-NWl,  and 
SP-NFT5. 

The  adjustment  for  losses  provision 
contained  in  Rate  Schedules  SP-PTP5, 
SP-NWl,  and  SP-NFT5  will  remain  the 
same  and  also  include  a  statement  to 
allow  for  financial  compensation  to 
recover  losses. 

The  proposed  rates  for  CRSP 
transmission  include  a  provision  to  pass 
through  electric  indust^  restructuring 
costs  associated  with  providing 
transmission  service.  These  costs  will  be 
passed  through  to  each  appropriate 
transmission  customer. 


Comments 

The  comments  and  responses 
regarding  the  transmission  rates, 
paraphrased  for  brevity  when  not 
affecting  the  meaning  of  the 
statement(s),  are  discussed  below.  Direct 
quotes  bom  comment  letters  are  used 
for  clarification  where  necessary. 

A.  Comment:  A  customer  inquired  if 
there  is  an  additional  methodology  to 
reconcile  between  the  old  method  and 
the  proposed  transmission  method  in 
terms  of  revenues  collected. 

Response:  Western  has  proposed  a 
revised  methodology  for  determining  a 
rate  to  charge  for  transmission  service. 
Any  costs  that  are  not  included  in  the 
transmission  revenue  requirement  are  in 
the  firm  power  revenue  requirement. 
The  firm  power  rate  includes  both 
transmission  and  f>ower  revenue 
requirements  for  firm  power  customers 
and  reflects  the  revenues  fitim  firm  and 
non-firm  transmission  as  an  offset. 
Therefore,  the  reconciling  or  balancing 
occurs  in  the  firm  power  rate. 

B.  Comment:  A  customer  requested  an 
explanation  of  the  change  in  the 
components  of  the  transmission  rate 
denominator  from  the  transmission  rate 
effective  April  1,  2001,  to  the  proposed 
rate. 

Response:  The  April  1,  2001,  rate 
included  the  (1)  1-CP  firm  power 
contract  commitments,  (2)  130,000  kW 
of  Merchant  Function  reservation,  (3) 
250,000  kW  for  the  Salt  Rivw  Project 
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Exchange,  and  (4)  406.446  kW  for  firm 
transmission  reservations. 

The  provisional  transmission  rate 
includes  the  (1)  12-CP  of  firm  power 
contract  commitments.  (2)  555,000  kW 
of  Merchant  Function  reservation,  (3) 
250,000  kW  for  the  Salt  River  Project 
Exchange,  and  (4)  444,132  kW  for  firm 
transmission  reservations. 

C.  Comment:  A  customer  requested  an 
explanation  of  the  impact  of  the 
Reclamation  investment  exclusion  in 
transmission  O&M. 

Response:  The  existing  transmission 
rate  methodology  allocates  Western 
budgeted  O&M  based  on  the 
relationship  between  Western 
transmission  investment  to  total 
Western  and  Reclamation  investment. 
The  proposed  method  allocates 
Western's  test  year  O&M  based  on  CRSP 
transmission  investment  to  total  CRSP 
investment  and  does  not  include 
Reclamation  investment.  More  of 
Western's  O&M  expenses  are  allocated 
to  transmission  under  the  proposed 
methodology. 

D.  Comment:  A  customer  wanted  to 
know  if  multi-project  cost  allocations 
impact  the  CRSP  transmission  amount 
included  in  the  rate  formula. 

Response:  The  CRSP  transmission  rate 
includes  test  year  O&M  expenses  for 
Western's  CRSP  MC,  DSWR,  and  RMR 
offices.  O&M  expenses  are  derived 
consistently  with  how  these  are 
budgeted,  which  is  based  on  appropriate 
cost  allocation,  e.g.  multi-project. 
Therefore,  multi-project  cost  allocations 
do  have  an  impact  on  the  CRSP 
transmission  rate. 

E.  Comment:  A  customer  requested  an 
explanation  of  the  "adjustment  for 
industry  restructiuing"  and  questioned 
if  this  clause  was  included  in  the 
existing  rate  schedule. 

Response:  As  discussion  about 
Regional  Transmission  Organizations, 
Independent  Transmission  Companies, 
and  Independent  System  Operators 
continues.  Western  is  concerned  that,  if 
it  joins  such  a  group,  the  costs  to  join 
groups  such  as  these  be  recovered 
through  the  transmission  rate  and  that 
such  recovery  of  costs  could  be  delayed 
with  substantial  costs  accruing. 
Furthermore,  these  costs  (such  as 
scheduling  and  dispatch)  may  not  be 
allocable  to  all  transmission  customers. 
Therefore,  the  adjustment  will  allow 
Western  to  pass  through  those  costs  as 
they  occur  to  the  appropriate  customer. 
Inasmuch  as  these  costs  are  reflected  as 


O&M  expenses.  Western  will  ensure  that 
these  costs  are  not  being  accoimted  for 
twice. 

F.  Comment:  A  customer  wanted  to 
know  how  current  the  9.10-percent 
fixed  charge  rate  is  in  the  Supporting 
Documentation.  The  customer  wanted 
to  know  when  the  FY  2000  data  will  be 
available. 

Response:  The  fixed  charge  rate  is  a 
percentage  calculation  applied  to  the 
net  transmission  investment  to  derive 
an  annual  transmission  revenue 
requirement.  The  9.10  percent  is  the 
amount  of  interest  charge  listed  in  the 
Supporting  Documentation.  The  fixed 
charge  rate  listed  is  23.57  percent.  This 
is  based  on  FY  1999  data. 

The  FY  2000  data  became  available  in 
early  March  2002.  The  9.10-percent 
interest  charge  and  the  annual  fixed 
charge  rate  have  changed  as  a  result  of 
incorporating  FY  2001  data  as  the  test 
year.  These  amounts  are  now  9.55 
percent  for  the  interest  charge,  and 
25.17  percent  for  the  annual  fixed 
charge  rate. 

G.  Comment:  A  customer  believes 
there  is  a  difference  in  transmission 
rates  between  the  firm  transmission  and 
firm  power  customers.  Firm  power 
customers  are  assessed  a  constant 
bundled  rate;  firm  transmission 
customers  are  assessed  the  rate  that  is 
developed  annually.  The  customer 
wants  to  imderstand  how  the  annual 
transmission  rate  changes  impact  the 
power  repayment  study. 

Response:  The  calculation  for  delivery 
to  Firm  Electric  Service  customers  is  on 
the  same  basis  as  for  other  firm 
transmission  customers.  The 
transmission  rate  denominator  reflects 
the  use  of  the  CRSP  transmission  system 
by  all  parties,  including  the  CRSP 
Merchant  Function  and  Firm  Electric 
Service  customers.  The  same  costs  are 
applied  to  both  transmission  and  firm 
power  customers  using  the  CRSP 
transmission  system. 

The  CRSP  MC  prepares  a  power 
repayment  study  annually.  As  part  of 
this,  a  projection  of  firm  transmission 
revenues  and  all  costs  of  transmission 
service  are  included.  These  firm 
transmission  revenues  are  based  on  the 
transmission  rate  then  in  effect.  If  the 
annual  recalculation  of  the  transmission 
rate  results  in  a  change  in  the  forecast 
and  if  no  other  changes  in  the  power 
repayment  study  occiir,  a  revision  to  the 
firm  power  rate  will  likely  be  needed. 
However,  because  the  transmission 


costs  of  the  firm  power  customers  are 
only  one  component  of  the  bundled 
service  and  many  other  components  of 
the  power  repayment  study  are 
changing  and  may  offset  the  impact  of 
a  firm  transmission  rate  change,  a  firm 
power  rate  change  may  not  be 
necessary. 

H.  Coniment:  A  customer  wanted  to 
know  if  Western  offers  Network  Service. 

Response:  CRSP  is  not  currently 
providing  Network  Service  to  any 
transmission  customers.  Once  Western 
receives  a  request  for  this  service,  a 
study  would  be  conducted  to  determine 
its  feasibility. 

Ancillary  Services  Discussion 

On  April  1. 1998.  the  Western  Area 
Upper  Colorado  control  area,  within 
which  most  of  the  CRSP  transmission 
system  lies,  operated  by  the  CRSP  MC, 
was  merged  into  two  other  control  areas. 
These  control  areas  are  WACM, 
operated  by  Western's  RMR,  and  WALC, 
operated  by  Western's  DSWR, 

Six  transmission  ancillary  services 
will  be  offered  by  the  CRSP  MC.  These 
are  (1)  scheduling,  system  control,  and 
dispatch  service,  (2)  reactive  supply  and 
_  voltage  control  service,  (3)  regulation 
and  frequency  response  service,  (4) 
energy  imbalance  service,  (5)  spinning 
reserve  service,  and  (6)  supplemental 
reserve  service.  The  first  two — 
scheduling,  system  control,  and 
dispatch  service;  and  reactive  supply 
and  voltage  control  service — are 
required  services.  The  remaining  four 
will  also  be  offered  from  the  control  area 
or  fi'om  the  CRSP  Merchant  Function. 
These  ancillary  services  are  listed  in 
Western's  Tariff. 

Western's  use  of  SLCA/IP  resources  to 
provide  sales  of  ancillary  services  is 
subject  to  availability.  Western  has 
allocated  most  of  its  SLCA/IP  power 
resoiirces  to  preference  entities  under 
long-term  commitments.  Western  will 
determine  if  any  of  its  SLCA/IP 
resources  are  available  to  provide  the 
ancillary  service  requested  at  the  time  of 
the  request. 

The  provisional  rates  for  ancillary 
services  are  designed  to  recover  only  the 
costs  associated  with  providing  the 
service{s).  The  costs  for  providing 
scheduling,  system  control,  and 
dispatch  service  are  included  in  the 
provisional  transmission  service  rates. 
The  provisional  rates  and  descriptions 
for  the  six  ancillary  services  are: 
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Provisional  Ancillary  Services  Rates 


Ancillary  service  type 
Scheduling,  System  Control,  and  Dispatch 
Reactive  Supply  and  Voltage  Control 

Regulation  and  Frequency  Response  

Energy  Imbalance , 

Spinning  Reserve 

Supplemental  Reserve 


Ancillary  service  description 


Provisional  rate 


Required  to  schedule  the  movement  of  power 
through,  out  of,  within,  or  into  a  control  area. 

Reactive  power  support  provided  from  gen- 
eration facilities  ttiat  is  necessary  to  main- 
tain transmission  voltages  within  acceptable 
limits  of  the  system. 

Generation  provided  to  match  resources  and 
loads  on  a  real-time  continuous  basis. 


Provided  when  a  difference  occurs  between 
ttie  scheduled  and  actual  delivery  of  energy 
to  a  load  or  from  a  generation  resource 
within  a  control  area  over  a  single  hour. 

Needed  to  serve  load  immediately  in  the 
event  of  a  system  contingency. 

Needed  to  serve  load  in  the  event  of  a  system 
contingency;  however,  it  is  not  available  im- 
mediately to  serve  load,  butof  rather  within 
a  sttort  period  of  time. 


Included  in  appropriate  transmission  rales. 

DSWR  rate  schedule— DSW-RS1 .  or  RMR 
rate  sc)>edule — L-AS2.  or  as  superseded. 


If  availat>le  from  SLCA/IP  resources,  the  firm 
capacity  rate  will  apply.  If  unavailable, 
DSWR  rate  schedule— 0SW-FR1 ,  or  RMR 
rate  sctiedule — L-AS3  or  as  superseded 
will  apply. 

DSWR  rate  schedule— DSW-EI1,  or  RMR 
rate  sct)edule — L-AS4  or  as  superseded,  or 
tt)e  customer  can  nuike  alterrwitive  com- 
parat>le  arrangements. 

Based  on  terms  and  conditions  of  WSPP  con- 
tract. 

Based  on  terms  and  corKlitions  WSPP  con- 
tract. 


Comments 

The  comments  and  responses 
regarding  ancillary  service  rates, 
paraphrased  for  brevity  when  not 
affecting  the  meaning  of  the 
statement(s),  are  discussed  below.  Direct 
quotes  from  comment  letters  are  used 
for  clarification  where  necessary. 

Comments 

A.  Comment:  A  customer  wanted  to 
know  where  regulation  services  come 
bom  that  go  to  WACM. 

Response:  CRSP  resoiut^s  provide  20 
MW  to  the  WACM  control  area  to 
regulate  SLCA/IP  firm  electric  service 
loads  in  that  control  area.  WACM  uses 
its  own  resources  to  provide  regulation 
to  its  customers. 

B.  Comment:  A  customer  questioned 
the  role  of  Western's  control  area 
consolidation  in  causing  the  increase  in 
losses. 

Response:  Western  is  still  examining 
this  issue  and  believes  that  the  increase 
in  the  Glen  Canyon  loss  factor  from 
previous  amoimts  is  likely  due  to 
several  factors,  one  of  which  is 
increased  use  of  the  CRSP  transmission 
system. 

CRSP  MC  has  recently  reduced  the 
losses  applied  in  determining  available 
generation  frnm  11  percent  from  all 
generators  to  5.5  percent,  with  the 
exception  of  Glen  Canyon  which 
remains  at  11  percent.  The  average  loss 
factor  applied  equates  to  9.35  percent. 

C.  Comment:  A  ctistomer  questioned 
if  CRSP  is  being  feirly  compensated  for 
ancillary  services.  The  customer 
requested  assurance  that  ancillary 
services  are  appropriately  credited  to 
the  Basin  Fund  bom  other  regions. 


Response:  The  CRSP  MC  revenue 
reqtiirements  for  ancillary  services  are 
used  to  calculate  rates  for  ancillary 
services  in  each  particular  region. 
Accounting  mechanisms  have  been  put 
into  place  to  track  these  revenues.  Since 
1998,  the  CRSP  MC  has  received 
approximately  $8  million  into  the  Basin 
Fimd  from  ancillary  service  revenues. 

Environmental  Conqiliance 

In  compliance  with  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969,  42  U.S.C.  4321,  et  seq.;  Council  on 
Environmental  Quality  Regulations,  40 
CFR  parts  1500-1508;  and  DOE  NEPA 
Regulations,  10  CFR  part  1021,  Western 
has  determined  that  this  action  is 
categorically  excluded  from  preparing 
an  environmental  assessment  or  an 
environmental  impact  statement. 

Determination  Under  Executive  Order 
12866 

Western  has  an  exemption  from 
centralized  regulatory  review  imder 
Executive  Order  12866;  accordingly,  no 
clearance  of  this  notice  by  the  Office  of 
Management  and  Budget  is  required. 

Regulatory  Flexibility  Analysis 

The  Regulatory  Flexibility  Act  of  1980 
(5  U.S.C.  601.  et  seq.)  requires  Federal 
agencies  to  perform  a  regulatory 
flexibility  analysis  if  a  final  rule  is  likely 
to  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
and  there  is  a  legal  requirement  to  issue 
a  general  notice  of  proposed 
rulemaking.  Western  has  determined 
that  this  action  does  not  require  a 
r^ulatory  flexibility  analysis  since  it  is 
a  rulemaking  of  particular  applicability 


involving  rates  or  services  applicable  to 
public  property. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

Western  has  determined  that  this  rule 
is  exempt  bom  congressional 
notification  requirements  imder  5  U.S.C. 
801  because  the  action  is  a  rulemaking 
of  particular  applicability  relating  to 
rates  or  services  and  involves  matters  of 
procediue. 

Availability  oflnformation 

Information  about  this  rate 
adjustment,  including  power  repayment 
studies,  comments,  letters, 
memorandums,  and  other  supporting 
material  made  or  kept  by  Western  used 
to  develop  the  provisional  rates,  is 
available  for  public  review  in  the 
Colorado  River  Storage  Project 
Management  Center,  Western  Area 
Power  Administration,  150  East  Social 
Hall  Avenue,  Suite  300,  Salt  Lake  City, 
Utah. 

Submission  to  the  Federal  Energy 
Regulatory  Commission 

The  interim  rates  herein  confirmed, 
approved,  and  placed  into  effect, 
together  with  supporting  documents, 
will  be  submitted  to  FERC  for 
confirmation  and  final  approval. 

Order 

In  view  of  the  foregoing  and  pursuant 
to  the  authority  delegated  to  me,  I 
confirm  and  approve  on  an  interim 
basis,  effective  October  1,  2002,  Rate 
Schedules  SLIP-F7,  SP-PTP6,  SP-NW2. 
SP-NFT5,  SP-SD2.  SP-RS2.  SP-EI2, 
SP-FR2,  and  SP-SSR2  for  the  Salt  Lake 
Qty  Area  Integrated  Projects  and  the 
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Colorado  River  Storage  Project  of  the 
Western  Area  Power  Administration. 
The  rate  schedules  shall  remain  in  effect 
on  an  interim  hasis,  pending  FERC's 
confirmation  and  approval  of  them  or 
substitute  rates  on  a  final  basis  through 
September  30.  2007. 

Dated:  September  10,  2002. 
Spencer  Abraham, 

Secretary. 

Salt  Lake  Gty  Area  Integrated  Proiects; 
Arizona,  Colorado,  Nevada,  New 
Mexico,  Utah,  Wyoming;  Schedule  of 
Rates  for  Firm  Power  Service 

Effective:  The  first  day  of  the  first  full 
billing  period  beginning  on  or  after 
October  1,  2002.  and  extending  through 
September  30,  2007,  or  until  superseded 
by  another  rate  schedule,  whichever 
occurs  earlier. 

Available:  In  the  area  served  by  the 
Salt  Lake  City  Area  Integrated  Projects. 

Applicable:  To  the  wholesale  power 
customer  for  firm  power  service 
supplied  through  one  meter  at  one  point 
of  delivery,  or  as  otherwise  established 
by  contract. 

Character  and  Conditions  of  Service: 
Alternating  current,  60  hertz,  three- 
phase,  delivered  and  metered  at  the 
voltages  and  points  established  by 
contract. 

Monthly  Rates:  Demand  Charge:  $4.04 
per  kilowatt  of  billing  demand. 

Energy  Charge:  9.5  mills  per 
kilowatthour  of  billing  energy. 

Billing  Demand 

The  billing  demand  will  be  the  greater 
of: 

1.  The  highest  30-nunute  integrated 
demand  measured  during  the  month  up 
to.  but  not  more  than,  the  delivery 
obligation  under  the  power  sales 
contract,  or 

2.  The  Contract  Rate  of  Delivery. 
Billing  Energy:  The  billing  energy  will 

be  the  energy  measured  during  the 
month  up  to,  but  not  more  than,  the 
delivery  obligation  under  the  power 
sales  contract. 

Adjustment  for  Transformer  Losses:  If 
delivery  is  made  at  transmission  voltage 
but  metered  on  the  low-voltage  side  of 
the  substation,  the  meter  readings  will 
be  increased  to  compensate  for 
transformer  losses  as  provided  for  in  the 
contract. 

Adjustment  for  Power  Factor:  The 
ctistomer  will  be  required  to  maintain  a 
power  factor  at  all  points  of 
measurement  between  95  percent 
lagging  and  95  percent  leading. 

Adjustment  for  Western  Replacement 
Power:  Pursuant  to  the  Contractor's 
Finn  Electric  Service  Contract,  as 
amended.  Western  will  bill  the 


Contractor  for  its  proportionate  share  of 
the  costs  of  Western  Replacement  Power 
(WRP)  within  a  given  time  period. 
Western  will  include  in  the  Contractor's 
monthly  power  bill  the  cost  of  the  WRP 
and  the  incremental  administrative 
costs  associated  with  Western 
Replacement  Power. 

Adjustment  for  Customer 
Displacement  Power  Administrative 
Charges:  Western  will  include  in  the 
Contractor's  regular  monthly  power  bill 
the  incremental  administrative  costs 
associated  with  Customer  Displacement 
Power. 

Colorado  River  Storage  Project; 
Arizona,  Colorado,  Nevada,  New 
Mexico,  Utah;  Schedule  of  Rate  for 
Firm  Point-to-Point  Transmission 
Service 

Effective:  The  first  day  of  the  first  full 
billing  period  beginning  on  or  after 
October  1.  2002,  and  extending  through 
September  30.  2007.  or  imtil  superseded 
by  another  rate  schedule,  whichever 
occurs  earlier. 

Available:  In  the  area  served  by  the 
Colorado  River  Storage  Project  (CRSP) 
transmission  system. 

Applicable:  To  firm  point-to-point 
transmission  service  customers  for 
which  power  and  energy  are  supplied  to 
the  CRSP  transmission  system  at  points 
of  interconnection  with  other  systems 
and  transmitted  and  delivered,  less 
losses,  to  points  of  delivery  on  the  CRSP 
transmission  system  established  by 
contract. 

Character  and  Conditions  of  Service: 
Transmission  service  for  alternating 
current,  60  hertz,  three-phase,  delivered 
and  metered  at  the  voltages  and  points 
of  delivery  established  by  contract. 

Point-to-Point  Rate  Formula:  The  firm 
point-to-point  rate  is  based  on  a  test 
year  using  an  aimual  fixed  charge 
methodology.  The  test  year  is  the  most 
recent  historical  data  available.  The 
annual  revenue  requirement  is  reduced 
by  revenue  credits.  The  resultant  net 
annual  cost  to  be  recovered  is  divided 
by  the  capacity  reservation  needed  to 
meet  firm  power  and  transmission 
commitments  in  kW.  including  the  total 
network  integration  loads  at  system 
peak,  to  derive  a  cost/kWyear.  The  cost/ 
kWyear  is  calculated  using  the 
following  formula: 


1. 


2. 


ARR-TRC  =  NARR 
NARR 


TSTL 

Where: 

ARR  =  Annual  Revenue  Requirement. 
The  costs  associated  with  facilities 
that  support  the  transfer  capability  of 
the  CRSP  transmission  system, 


excluding  generation  facilities.  These 
costs  include  investment  costs, 
^interest  expense,  depreciation 
expense,  administrative  and  general 
expenses,  and  operation  and 
maintenance  expense,  including 
transmission  purchases.  Transmission 
purchases  reflect  those  costs 
associated  with  CRSP  contractual 
rights. 
TRC  =  Transmission  Revenue  Credits. 
.  The  revenues  generated  by  the  CRSP 
transmission  system,  such  as 
scheduling  and  dispatch  ancillary 
service  revenues  and  phase  shifter 
revenues,  and  excluding  long-term 
firm  transmission  revenues. 
NARR  =  NetAnnual  Transmission 
Revenue  Requirement.  The  Aimual 
Revenue  Requirement  less 
Transmission  Revenue  Credits. 
TSTL  =  CRSP  Transmission  System 
Total  Load.  The  sum  of  the  total  CRSP 
transmission  capacity  under  the  long- 
term  reservation  plus  the  total 
network  integration  loads  at  system 
peak. 

This  formula  will  be  recalculated 
annually  by  applying  the  data  from  the 
most  current  historical  test  year.  If 
needed,  a  revised  rate  will  be  placed 
into  effect  every  October  1.  Western  will 
provide  notification  30  days  prior  to  a 
revised  rate  becoming  effective. 

The  rate  for  transmission  service 
includes  scheduling,  system  control, 
and  dispatch.  Rate  Schedule  SP-RS2,  or 
any  superseding  rate  schedule,  for 
reactive  supply  and  voltage  control  is 
attached  as  part  of  this  Rate  Schedule 
and  applies  to  firm  point-to-point 
transmission  customers. 

Billing:  The  point-to-point 
transmission  customer  will  be  billed 
monthly  by  applying  the  resulting  rate 
to  the  maximum  amount  of  capacity 
reserved,  payable  whether  used  or  not, 
except  as  othenvise  provided  in  existing 
contracts. 

Requirements  for  Reactive  Power: 
Requirements  for  reactive  power  shall 
be  as  established  by  contract;  otherwrise, 
there  shall  be  no  entitlement  to  transfer 
of  reactive  kilovolt  amperes  at  delivery 
points  except  when  such  transfers  may 
be  mutually  agreed  upon  by  the 
Contractor  and  the  contracting  officer  or 
their  authorized  representatives. 

Adjustment  for  Losses:  Power  and 
energy  losses  incurred  in  connection 
with  the  transmission  and  delivery  of 
power  and  energy  under  this  rate 
schedule  shall  be  supplied  by  the 
customer  as  established  by  contract.  If 
losses  are  not  fully  provided  by  a 
transmission  customer,  charges  for 
financial  compensation  may  apply. 

Adjustment  for  Industry 
Restructuring:  Any  transmission-related 
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costs  incurred  by  Western  due  to 
electric  industry  restructuring  or  other 
industry  changes  associated  with 
providing  CRSP  transmission  service 
will  be  passed  through  to  each 
transmission  customer,  as  appropriate. 

Colorado  River  Storage  Project; 
Arizona,  Colorado,  Nevada,  New 
Mexico,  Utah;  Monthly  Charge 
Calculation  for  Network  Integration 
Transmission  Service 

Effective:  The  first  day  of  the  first  full 
billing  period  beginning  on  or  after 
October  1,  2002,  and  extending  through 
September  30,  2007,  or  until  superseded 
by  another  rate  schedule,  whichever 
occurs  earlier. 


Available:  In  the  area  served  by  the 
Colorado  River  Storage  Project  (CRSP) 
transmission  system. 

Applicable:  To  network  transmission 
service  customers  for  which  power  and 
energy  are  supplied  to  the  CRSP 
transmission  system  at  points  of 
interconnection  with  other  systems  and 
transmitted  and  delivered,  less  losses,  to 
points  of  delivery  on  the  CRSP 
transmission  system  established  by 
contract. 

Character  and  Conditions  of  Service: 
Transmission  service  for  alternating 
ciurent.  60  hertz,  three-phase,  delivered 
and  metered  at  the  voltages  and  points 
of  delivery  established  by  contract. 


Monthly  Network  Formula:  The 
network  integration  transmission 
service  charge  will  be  the  product  of  the 
network  customer's  load  ratio  share 
times  one  twelfth  (1/12)  of  the  total  net 
annual  transmission  revenue 
requirement.  The  same  Net  Annual 
Transmission  Revenue  Requirement  is 
used  in  determining  the  rate  for  network 
transmission  service  as  for  point-to- 
point  transmission  service.  It  is  based 
on  a  test  year  using  an  annual  fixed 
charge  methodology.  The  test  year  is  the 
most  recent  historical  data  available. 
The  annual  revenue  requirement  is 
reduced  by  revenue  credits.  The  formula 
is  as  follows: 


1.  ARR -TRC  =  NARR 
.    NARR 


12 


X  Transmission  Customer' s  Load-Ratio  Share 


Where: 

ARR  =  Annual  Revenue  Requirement. 
The  costs  associated  with  facilities 
that  support  the  transfer  capability  of 
the  CRSP  transmission  system, 
excluding  generation  facilities.  These 
costs  include  investment  costs, 
interest  expense,  depreciation 
expense,  administrative  and  general 
expenses,  and  operation  and 
maintenance  expense,  including 
transmission  piurhases.  Transmission 
purchases  reflect  those  costs 
associated  v«rith  CRSP  contractual 
rights. 
TRC  =  Transmission  Revenue  Credits. 
The  revenues  generated  by  the  CRSP 
transmission  system,  such  as 
scheduling  and  dispatch  ancillary 
services  revenues  and  phase  shifter 
revenues,  and  excluding  long-term 
firm  transmission  revenues. 
NARR  =  Net  Aimual  Transmission 
Revenue  Requirement.  The  Annual 
Revenue  Requirement  less 
Transmission  Revenue  Credits. 
Load-Ratio  Share  =  Network  customer's 
hourly  load  (including  its  designated 
network  load  not  physically 
interconnected  with  Western) 
coincident  with  Western's  monthly 
CRSP  transmission  system  peak. 
This  formula  will  be  recalculated 
annually  by  applying  the  data  ft'om  the 
most  current  historical  test  year.  If 
needed,  a  revised  rate  will  be  placed 
into  effect  every  October  1.  Western  will 
provide  notification  30  days  prior  to  a 
revised  rate  becoming  effective. 

The  monthly  charge  for  network 
transmission  service  includes 
scheduling,  system  control,  and 
dispatch.  Rate  Schedule  SP-RS2,  or  any 


'  superseding  rate  schedule,  vdll  be 
attached  as  part  of  this  Rate  Schedule 
and  applies  to  network  transmission 
customers. 

Billing:  Billing  determinants  for  the 
formula  rate  above  will  be  as  specified 
in  the  service  agreement. 

Requirements  for  Reactive  Power: 
Requirements  for  reactive  power  shall 
be  as  established  by  contract;  otherwise, 
there  shall  be  no  entitlement  to  transfer 
of  reactive  kilovolt  amperes  at  delivery 
points  except  when  such  transfers  may 
be  mutually  agreed  upon  by  the 
Contractor  and  the  contracting  officer  or 
their  authorized  representatives. 

Adjustment  for  Losses:  Power  and 
energy  losses  incurred  in  connection  - 
with  the  transmission  and  delivery  of 
power  and  energy  under  this  rate 
schedule  shall  be  supplied  by  the 
customer  as  established  by  contract.  If 
losses  are  not  fully  provided  by  a 
transmission  customer,  charges  for 
financial  compensation  may  apply. 

Adjustment  for  Industry 
Restructuring:  Any  transmission-related 
costs  incurred  by  Western  due  to 
electric  industry  restructuring  or  other 
industry  changes  associated  with 
providing  CRSP  transmission  service 
will  be  passed  through  to  each 
transmission  customer,  as  appropriate. 

Colorado  River  Storage  Project; 
Arizona,  Colorado,  Nevada,  New 
Mexico,  Utah;  Schedule  of  Rate  for 
Non-Firm,  Point-to-Point,  Transmission 
Service 

Effective:  The  first  day  of  the  first  full 
billing  period  beginning  on  or  after 
October  1,  2002,  and  extending  through 
September  30,  2007,  or  imtil  superseded 


by  ai)other  rate  schedule,  whichever 
occurs  earlier. 

Available: 

In  the  area  served  by  the  Colorado 
River  Storage  Project  (CRSP) 
transmission  system. 

Applicable:  To  non-firm,  point-to- 
point,  transmission  service  customers 
for  which  power  and  energy  are 
supplied  to  the  CRSP  transmission 
system  at  points  of  interconnection  with 
other  systems  and  transmitted  and 
delivered,  less  losses,  to  points  of 
delivery  on  the  CRSP  transmission 
system  as  established  by  contract. 

Character  and  Conditions  of  Service: 
Transmission  service  on  an  interruptible 
basis  for  three-phase  alternating  current 
at  60  hertz,  delivered  and  metered  at  the 
voltages  and  points  of  delivery  specified 
in  the  service  contract  or  in  advance  by 
the  Western  Area  Power  Administration 
(Western).  Conditions  for  curtailment 
shall  be  determined  by  Western  and  in 
accordance  with  Western's  Tariff. 

Rate:  The  proposed  rate  for  non-firm, 
point-to-point,  CRSP  transmission 
service  is  based  upon  the  firm  point-to- 
point  rate  expressed  in  mills/kWh.  This 
rate  may  be  discounted. 

Billing:  The  rate  will  be  applied  to 
each  kWh  delivered  at  the  point  of 
delivery,  as  specified  in  the  service 
contract. 

Adjustments  for  Reactive  Power: 
None.  There  shall  be  no  entitlement  to 
transfer  of  reactive  kilovolt-amperes  at 
delivery  points,  except  when  such 
transfers  may  be  mutually  agreed  upon 
by  the  Contractor  and  the  contracting 
officer  or  their  authorized 
representatives. 

Adjustments  for  Losses:  Power  and 
energy  losses  incurred  in  connection 
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with  the  transmission  and  delivery  of 
power  and  energy  under  this  rate 
schedule  shall  be  supplied  by  the 
customer  in  accordance  with  the  service 
contract.  If  losses  are  not  fully  provided 
by  a  transmission  customer,  charges  for 
financial  compensation  may  apply. 

Adjustment  for  Industry 
Restructuring:  Any  transmission-related 
costs  incurred  by  Western  due  to 
electric  industry  restructuring  or  other 
mdustry  changes  associated  with 
providing  CRSP  transmission  service 
will  be  passed  through  to  each 
transmission  customer,  as  appropriate. 

Colorado  River  Storage  Proiect; 
Arizona,  Colorado,  Nevada,  New 
Mexico,  Utah;  Schedule  of  Rates  for 
Scheduling,  System  Control,  and 
Dispatch  Ancillary  Service 

Effective:  Beginning  on  October  1, 
2002,  and  extending  through  September 
30.  2007. 

Available:  In  the  area  served  by  the 
Colorado  River  Storage  Project  (CRSP) 
transmission  system. 

Applicable:  To  all  CRSP  transmission 
customers  receiving  this  service. 

Character  of  Service:  Scheduling, 
System  Control,  and  Dispatch  is 
required  to  schedule  the  movement  of 
power  through,  out  of,  within,  or  into  a 
control  area. 

Rate:  Included  in  appropriate 
transmission  rates. 

Colorado  River  Storage  Project; 
Arizona,  Colorado,  Nevada,  New 
Mexico,  Utah;  Schedule  of  Rate  for 
Reactive  Supply  and  Voltage  Control 
Ancillary  Service 

Effective:  Begiiming  on  October  1 , 
2002,  and  extending  through  September 
30,  2007. 

Available:  In  the  area  served  by  the 
Colorado  River  Storage  Project  (CRSP) 
transmission  system. 

Applicable:  To  all  CRSP  transmission 
customers  receiving  this  service. 

Character  of  Service:  Reactive  power 
is  support  provided  from  generation 
facilities  that  is  necessary  to  maintain 
transmission  voltages  within  acceptable 
limits  of  the  system. 

Rate:  Provided  through  WALC  under 
Rate  Schedule  DSW-RSl  or  WACM 
under  Rate  Schedule  L-AS2,  or  as 
superseded. 

Colorado  River  Storage  Project; 
Arizona,  Colorado,  Nevada,  New 
Mexico,  Utah;  Schedule  of  Rates  for 
Energy  Imbalance  Ancillary  Service 

Effective:  Beginning  on  October  1, 
2002,  and  extending  through  September 
30,  2007. 

Available:  In  the  area  served  by  the 
Colorado  River  Storage  Project  (CRSP) 
transmission  system. 


Applicable:  To  all  CRSP  transmission 
customers  receiving  this  service. 

Character  of  Service:  Provided  when 
a  difference  occurs  between  the 
schedules  and  the  actual  delivery  of 
energy  to  a  load  located  within  a  control 
area  over  a  single  hour. 

Rates:  Provided  through  WALC  imder 
Rate  Schedule  DSW-El  or  WACM 
under  Rate  Schedule  L-AS3,  or  as 
superseded,  or  the  customer  can  make 
alternative  comparable  arrangements  to 
satisfy  its  Energy  Imbalance  service 
obligations. 

Colorado  River  Storage  Project; 
Arizona,  Colorado,  Nevada,  New 
Mexico,  Utah;  Schedule  of  Rate  for 
Regulation  and  Frequency  Response 
Ancillary  Service 

Effective:  Beginning  on  October  1 , 
2002,  and  extending  through  September 
30,  2007. 

Available:  In  the  area  served  by  the 
Colorado  River  Storage  Project  (CRSP) 
transmission  system. 

Applicable:  To  all  CRSP  transmission 
customers  receiving  this  service. 

Character  of  Service:  Necessary  to 
provide  for  the  continuous  balancing  of 
resources,  generation  and  interchange, 
with  load  and  for  maintaining  schedules 
interconnection  frequency  at  sixty 
cycles  per  second  (60  Hz). 

Rate:  If  the  CRSP  MC  has  regulation 
available  for  sale,  the  SLCA/IP  firm 
power  capacity  rate,  currently  in  effect, 
will  be  charged.  If  regulation  is 
unavailable  from  SLCA/IP  resoiuces,  the 
WALC  or  WACM  control  areas  can 
provide  the  service,  in  accordance  with 
their  respective  rate  schedules. 

Colorado  River  Storage  Project; 
Arizona,  Colorado,  Nevada,  New 
Mexico,  Utah;  Schedule  of  Rates  for 
Spinning  and  Supplemental  Reserve 
Ancillary  Service 

Effective:  Beginning  on  October  1, 
2002,  and  extending  through  September 
30,  2007. 

Available:  In  the  area  served  by  the 
Colorado  River  Storage  Project  (CRSP) 
transmission  system. 

Applicable:  To  all  CRSP  transmission 
customers  receiving  this  service. 

Character  of  Service:  Spinning 
Reserve  is  defined  in  Schedule  5  of 
Western  Area  Power  Administration's 
Open  Access  Transmission  Tariff. 

Supplemental  Reserve  is  defined  in 
Schedule  6  of  Western  Area  Power 
Administration's  Open  Access 
Transmission  Tariff. 

Rate:  The  transmission  customer 
serving  loads  within  the  transmission 
provider's  control  area  must  acquire 
Spinning  and  Supplemental  Reserve 
services  bom  Western,  from  a  third 


party,  or  by  self  supply.  If  the  CRSP  MC 
provides  these  services,  the  rates  imder 
the  Western  Systems  Power  Pool 
contract  will  apply. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7383-3] 

Agency  Information  Collection 
Activities:  Request  for  Comments  on 
Fourteen  Proposed  Information 
Collection  Requests  (ICRs) 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  docximent  announces 
that  EPA  (the  Agency)  is  planning  to 
submit  the  foiuteen  continuing 
Information  Collection  Requests  (ICRs) 
listed  in  Section  A  of  this  notice  to  the 
Office  of  Management  and  Budget 
(0MB).  Before  submitting  the  ICRs  to  ' 
OMB  for  review  and  approval,  EPA  is 
soliciting  comments  on  specific  aspects 
of  the  information  collections  as 
described  at  the  beginning  of  the 
SUPPLEMENTARY  INFORMATION  provided 
in  this  notice. 

DATES:  Comments  must  be  submitted  on 
or  before  November  26,  2002. 
ADDRESSES:  Compliance  Assessment 
and  Media  Programs  Division,  Office  of 
Compliance,  Office  of  Enforcement  and 
Compliance  Assurance,  Mail  Code 
2223A.  United  States  Environmental 
Protection  Agency,  1200  Pennsylvania 
Avenue.  NW..  Washington,  DC  20460.  A 
hard  copy  of  a  specific  ICR  may  be 
obtained  without  charge  by  calling  the 
identified  information  contact  person 
listed  in  Section  B  under  ^ 
Supplementary  Information. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
specific  information  on  an  individual 
ICR,  contact  the  person  listed  in  Section 
B  under  Supplementary  Information. 
SUPPLEMENTARY  INFORMATION: 

For  All  ICRs 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  information 
unless  it  displays  a  ciurently  valid  OMB 
control  number.  The  OMB  control 
niunbers  for  EPA's  regulations  are 
displayed  in  40  CFR  part  9. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
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for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
Agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
respond  through  the  use  of  automated, 
electronic,  mechanical,  or  other  forms  of 
information  technology. 

Biuden  means  the  total  time,  effort,  or 
financial  resoiuces  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  Agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

In  the  absence  of  the  information 
collection  requirements  in  each 
applicable  standard,  enforcement 
personnel  would  be  imable  to  determine 
whether  the  standards  are  being  met  on 
a  continuous  basis,  as  required  by  the 
Clean  Air  Act.  Consequently,  these 
information  collection  requirements  are 
mandatory,  and  the  records  required  by 
New  Source  Performance  Standards 
(NSPS)  must  be  retained  by  the  owner 
or  operator  for  at  least  two  years; 
records  required  by  the  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  (NESHAP)  must  be  retained 
by  the  owner  or  operator  for  at  least  five 
years;  and  the  records  required  by  the 
NESHAP  Maximum  Achievable  Control 
Technology  standards  (NESHAP- 
MACT)  must  be  retained  by  the  owner 
or  operator  for  at  least  five  years.  In 
general,  the  required  information 
consists  of  emissions  data  and  other 
information  deemed  not  to  be  private. 
However,  any  information  submitted  to 
the  Agency  for  which  a  claim  of 
confidentiality  is  made  will  be 
safeguarded  according  to  the  Agency 
policies  set  forth  in  Title  40.  Chapter  1, 
Part  2.  Subpart  B— Confidentiality  of 
Business  Information  (See  40  CFR  part 
2;  41  FR  36902.  September  1. 1976; 
amended  by  43  FR  39999,  September  8, 


1978;  43  FR  42251,  September  28, 1978; 
44  FR  17674.  March  2.  1979). 

The  Agency  computed  the  burden  for 
each  of  the  recordkeeping  and  reporting 
requirements  applicable  to  the  industry 
for  the  currently  approved  ICRs.  Where 
applicable,  the  Agency  identified 
specific  tasks  and  made  assumptions, 
while  being  consistent  with  the  concept 
of  the  Paper  Work  Reduction  Act. 

Section  A:  List  of  ICRs  to  be  Submitted 
for  OMB  Review  and  Approval 

In  compliance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.), 
this  notice  announces  that  EPA  is 
planning  to  submit  the  following 
fourteen  continuing  ICRs  to  the  Office  of 
Management  and  Budget  (OMB). 

(1)  NESHAP  Subpart  E:  NESHAP  for 
Mercury  (40  CFR  part  61,  subpart  E); 
EPA  ICR  Number  0113.08,  OMB  Control 
Number  2060-0097;  expiration  date 
June  30.  2003. 

(2)  NSPS  Subpart  KK:  NSPS  for  Lead 
Acid  Battery  Manufacturing  (40  CFR 
part  60,  subpart  KK);  EPA  ICR  Number 
1072.07;  OMB  Control  Number  2060- 
0081;  expiration  date  June  30,  2003. 

(3)  NSPS  Subpart  L:  NSPS  for 
Secondary  Lead  Smelters  (40  CFR  part 
60.  subpart  L);  EPA  ICR  Number 
1128.07;  OMB  Control  Number  2060- 
0080;  expiration  date  June  30.  2003. 

(4)  NSPS  Subparts  T.  U.  V.  W  and  X: 
NSPS  for  the  Phosphate  Fertilizer 
fadustry  (Subparts  T,  U,  V,  W,  X);  EPA 
ICR  Number  1061.09;  OMB  Control 
Number  2060-0037;  expiration  date 
June  30,  2003. 

(5)  NSPS  Subparts  AA  and  AAa: 
NSPS  for  Steel  Plants— Electric  Arc 
Furnaces  and  Argon  Oxygen 
Decarbonization  Vessels  (40  CFR  part 
60,  subparts  AA  and  AAa);  EPA  ICR 
Nxunber  1060.11;  OMB  Control  Number 
2060-0038;  expiration  date  June  30, 
2003. 

(6)  NSPS  Subpart  OOO:  NSPS  for 
Nonmetallic  Mineral  Processing  (40  CFR 
part  60,  subpart  OOO);  EPA  ICR  Number 
1084.07;  OMB  Control  Number  2060- 
0050;  expiration  date  June  30,  2003. 

(7)  NSPS  Subpart  FFF:  NSPS  for 
Flexible  Vinyl  and  Urethane  Coating 
and  Printing  (40  CFR  part  60,  subpart 
FFF),  EPA  ICR  1157.07.  OMB  Control 
Number  2060-0073.  expiration  date 
June  30.  2003. 

(8)  NSPS  Subpart  TTT:  NSPS  for  the 
Surface  Coating  of  Plastic  Parts  for 
Business  Machines  (40  CFR  part  60, 
subpart  TTT);  EPA  ICR  Number 
1093.07;  OMB  Control  Number  2060- 
0162;  expiration  date  July  31,  2003. 

(9)  NESHAP-MACT  Subpart  RRR: 
NESHAP-MACT  for  Secondary 
Aluminum  Production  (40  CFR  part  63, 
subpart  RRR);  EPA  ICR  Number 


1894.03;  OMB  Control  Number  2060- 
0433;  expiration  date  July  31,  2003. 

(10)  NSPS  Subpart  PPP  and 
NESHAP-MACT  Subpart  NNN:  NSPS 
for  Wool  Fiberglass  Insulation 
Manufacturing  Plants  (40  CFR  part  60, 
subpart  PPP),  and  NESHAP-MACT  for 
Wool  Fiberglass  Manufacturing  Plants 
(40  CfR  part  63.  subpart  NNN);  EPA  ICR 
Nimiber  1160.07;  OMB  Control  Number 
2060-0114;  expiration  date  July  31. 
2003 

(11)  NESHAP-MACT  Subpart  II: 
NESHAP  for  Shipbuilding  and  Ship 
Repair  Facilities — Surface  Coating  (40 
CFR  part  63.  subpart  II);  EPA  ICR 
Number  1712.04;  OMB  Control  Number 
2060-0330;  expiration  date  August  31, 
2003. 

(12)  NESHAP-MACT  Subpart  KK: 
NESHAP  for  the  Printing  and  Publishing 
hidustry  (40  CFR  part  63.  subpart  KK): 
EPA  ICR  1739.04;  OMB  Control  Number 
2060-0335;  expiration  date  September 
30  2003. 

(13)  NESHAP-MACT  Subpart  M: 
NESHAP  for  Perchloroethylene  Dry 
Cleaning  Facilities  (40  CFR  part  63. 
subpart  M);  OMB  Control  Number 
2060-0234;  EPA  ICR  Number  1415.05; 
expiration  date  September  30.  2003. 

(14)  NSPS  Subpart  MM:  NSPS  for  ' 
Automobile  and  Light  Duty  Truck 
Siuiace  Coating  Operations  (40  CFR  part 
60.  subpart  MM);  EPA  ICR  Number 
1064.10;  OMB  Control  Number  2060- 
0034;  expiration  date  September  30, 
2003. 

Section  B:  Contact  Person  for 
Individual  ICRs 

(1)  NESHAP  Subpart  E:  NESHAP  for 
Mercury  (40  CFR  part  61,  subpart  E); 
Maria  Malave  of  the  Office  of 
Compliance  at  (202)  564-7027  or  via  e- 
mail  at  malave.maria@epa.gov;  EPA  ICR 
Number  0113.08.  OMB  Control  Number 
2060-0097;  expiration  date  June  30, 
2003 

(2)  NSPS  Subpart  KK:  NSPS  for  Lead 
Acid  Battery  Manufacturing  (40  CFR 
part  60,  subpart  KK);  Maria  Malave  of 
the  Office  of  Compliance  at  (202)  564- 
7027  or  via  e-mail  at 
malave.maria@epa.gov;  EPA  ICR 
Number  1072.07:  OMB  Control  Number 
2060-0081;  expiration  date  June  30, 
2003. 

(3)  NSPS  Subpart  L:  NSPS  for 
Secondary  Lead  Smelters  (40  CFR  part 
60,  subpart  L);  Maria  Malave  of  the 
Office  of  Compliance  at  (202)  564-7027 
or  via  e-mail  at  malave.maria@epa.gov; 
EPA  ICR  Number  1128.07;  OMB  Control 
Number  2060-0080:  expiration  date 
June  30.  2003. 

(4)  NSPS  Subparts  T.  U.  V.  W  and  X: 
Standards  of  Performance  for  New 
Stationary  Sources  for  Phosphate 
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Fertilizer  Industry  (Subparts  T,  U,  V.  W. 
X):  Stephen  Howie  of  the  Office  of 
Compliance  at  (202)  564-4146  or  e-mail 
at  howie.stephen@epa.gov:  EPA  ICR 
Number  1061.09:  0MB  Control  Number 
2060-003 7;  expiration  date  June  30, 
2003. 

(5)  NSPS  Subparts  AA  and  AAa: 
NSPS  for  Steel  Plants— Electric  Arc 
Furnaces  and  Argon  Oxygen 
Decarbonization  Vessels  (40  CFR  part 
60.  subparts  AA  and  AAa);  Man'a 
Malave  of  the  Office  of  Compliance  at 
(202)  564-7027  or  via  e-mail  at 
malave.maria@epa.gov;  EPA  ICR 
Number  1060.11;  OMB  Control  Number 
2060-0038;  expiration  date  June  30. 
2003. 

(6)  NSPS  Subpart  OOO:  NSPS  for 
Nonmetallic  Mineral  Processing(40  CFR 
part  60.  subpart  OOO);  Gregorv  Fried  of 
the  Office  of  Compliance  at(2d2)  564- 
7016  er  via  e-mail  at 
fried.gregorv@epa.gov;  EPA  ICR  Number 
1084.07;  OMB  Control  Number  2060- 
0050;  expiration  date  June  30,  2003. 

(7)  NSPS  Subpart  FFF:  NSPS  for  the 
Flexible  Vinyl  and  Urethane  Coating 
and  Printing  Industry  (40  CFR  part  60, 
subpart  FFF);  Sharie  Centilla  of  the 
Office  of  Compliance  at  (202)  564-0697 
or  via  e-mail  at  centilla.sharie@epa.gov; 
EPA  ICR  Number  1157.06;  OMB  Control 
Number  2060-0073;  expiration  date 
June  30,  2003. 

(8)  NSPS  Subpart  TTT:  NSPS  for  the 
Surface  Coating  of  Plastic  Parts  for 
Business  Machines  (40  CFR  part  60, 
subpart  TTT);  Steven  Hoover  of  the 
Office  of  Compliance  at  (202)  564-7007 
or  via  e-mail  at  hoover.steven@epa.gov; 
EPA  ICR  Number  1093.07;  OMB  Control 
Number  2060-0162;  expiration  date  July 
31,  2003. 

(9)  NESHAP-MACT  Subpart  RRR: 
NESHAP-MACT  for  Secondary 
Aluminum  Production  (40  CFR  part  63, 
subpart  RRR):  EPA  ICR  Number 
1894.03;  OMB  Control  Number  2060- 
0433;  expiration  date  July  31,  2003: 
Maria  Malave  of  the  Office  of 
Compliance  at  (202)  564-7027  or  via  e- 
mail  at  malave.maria@epa.gov;  EPA  ICR 
Number  1894.03;  OMB  Control  Number 
2060-0433;  expiration  date  Julv  31, 
2003. 

(10)  NSPS  Subpart  PPP  and 
NESHAP-MACT  Subpart  NNN:  NSPS 
for  Wool  Fiberglass  Insulation 
Manufacturing  Plants  (40  CFR  part  60. 
subpart  PPP)  and  NESHAP-MACT  for 
Wool  Fiberglass  Manufacturing  Plants 
(40  CFR  Part  63,  Subpart  NNN);  Gregory 
Fried  of  the  Office  of  Compliance  at 
(202)  564-7016  or  via  e-mail  at 
fried.gregory@epa.gov;  EPA  ICR  Number 
1160.07;  OMB  Control  Number  2060- 
0114;  expiration  date  July  31,  2003. 


(11)  NESHAP-MACT  Subpart  II: 
NESHAP  for  Shipbuilding  and  Ship 
Repair  Facilities — Surface  Coating  (40 
CFR  part  63,  subpart  II);  Steven  Hoover 
of  the  Office  of  Compliance  at  (202) 
564-7007  or  via  e-mail  at 
hoover.steven@epa.gov;  EPA  ICR 
Number  1712.04;  OMB  Control  Number 
2060-0330;  expiration  date  August  31, 
2003. 

(12)  NESHAP-MACT  Subpart  KK: 
NESHAP  for  the  Printing  and  Publishing 
Industry  (40  CFR  part  63,  subpart  KK); 
Sharie  Centilla  of  the  Office  of 
Compliance  at  (202)  564-0697  or  via  e- 
raail  at  centilla.sharie@epa.gov;  EPA 
ICR  1739.04;  OMB  Control  Number 
2060-0335;  expiration  date  September 
30,  2003. 

(13)  NESHAP-MACT  Subpart  M: 
NESHAP  for  Perchloroethylene  Dry 
Cleaning  Facilities  (40  CFR  part  63, 
subpart  M);  Joyce  Chandler  of  the  Office 
of  Compliance  at  (202)  564-7073  or  via 
e-mail  at  chandler.jovce@epa.gov;  OMB 
Control  Number  2060-0234;  EPA  ICR 
Number  1415.05;  expiration  date 
September  30,  2003. 

(14)  NSPS  Subpart  MM:  NSPS  for 
Automobile  and  Light  Duty  Truck 
Surface  Coating  Operations  (40  CFR  part 
60,  subpart  MM):  Steven  Hoover  of  the 
Office  of  Compliance  at  (202)  564-7007 
or  via  e-mail  at  hoover.steven@epa.gov; 
EPA  ICR  Number  1064.10;  OMB  Control 
Number  2060-0034;  expiration  date  ' 
September  30,  2003. 

Section  C:  Summaries  of  Individual 
ICRs 

(1)  NESHAP  Subpart  E:  NESHAP  for 
Mercury  (40  CFR  part  61,  subpart  E); 
EPA  ICR  Number  0113.08,  OMB  Control 
Number  2060-0097;  expiration  date 
June  30,  2003. 

Affected  Entities:  Entities  potentially 
affected  by  this  action  are  stationary 
sources  that  process  mercury  ore  to 
recover  mercury,  use  mercury  chlor- 
alkali  cells  to  produce  chlorine  gas  and 
alkali  metal  hydroxide,  and  incinerate 
or  dry  wastewater  treatment  plant 
sludge. 

Abstract:  40  CFR  part  61,  subpart  E, 
was  proposed  on  December  7, 1971, 
promulgated  on  April  6,  1973,  and 
amended  on  October  14, 1975,  and 
March  19,  1987.  This  NESHAP  requires 
initial  notifications,  performance  tests, 
and  periodic  reports  by  affected  entities. 
The  monitoring,  recordkeeping,  and 
reporting  requirements  outlined  in  this 
standard  are  similar  to  those  required 
for  other  NESHAP  regulations.  Affected 
sources  must  demonstrate  compliance 
with  the  emission  standards  by 
monitoring  their  control  devices  and 
performing  annual  emission  testing. 
Affected  sources  are  also  required  to 


submit  one-time  notifications  of  startup; 
a  one-time  report  on  performance  test 
results;  an  initial  report  specifying  the 
intended  methods  of  compliance 
including  a  plan-specific  monitoring 
plan,  if  it  applies;  and  a  semiannual 
report  that  includes  a  summary  of  the 
monitoring  results.  Sources  must 
maintain  records  of  emission  test 
results,  sludge  sampling  data,  leaks, 
spills,  process/control  device 
parameters,  and  occurrences  where  the 
monitoring  system  is  malfunctioning  or 
inoperative. 

Burden  Statement:  In  the  previously 
approved  ICR,  the  estimated  number  of 
respondents  for  this  information 
collection  was  142  with  24  responses 
per  year.  The  annual  industry  reporting 
and  recordkeeping  burden  for  this 
collection  of  information  was  26,504 
hours.  On  the  average,  each  respondent 
reported  0.16  times  per  year  and  1,104 
hours  were  spent  preparing  each 
response.  There  were  no  capital/startup 
costs  or  operation  and  maintenance 
costs  associated  with  continuous 
emission  monitoring  in  the  previous 
ICR 

(2)  NSPS  Subpart  KK: NSPS  for  Lead 
Acid  Battery  Manufacturing  (40  CFR 
part  60,  subpart  KK);  EPA  ICR  Number 
1072.07;  OMB  Control  Number  2060- 
0081;  expiration  date  June  30,  2003. 

Affected  Entities:  Entities  potentially 
affected  by  this  action  are  lead  acid 
battery  manufacturing  plants  with 
production  capacity  that  is  equal  to  or 
exceeds  6.5  tons  of  lead  having  one  or 
more  of  the  following  operations:  grid 
casting,  paste  mixing,  three-process 
operation,  lead-oxide  manufacturing, 
lead  reclamation,  and  other  lead- 
emitting  operations. 

Abstract:  40  CFR  part  60,  subpart  KK. 
was  proposed  on  January  14, 1980,  and 
promulgated  on  April  16, 1982.  This 
NSPS  requires  initial  notifications, 
performance  tests,  and  periodic  reports. 
In  addition,  owners  or  operators  of  the 
subject  facilities  must  maintain  records 
of  the  occurrence  and  duration  of  any 
startup,  shutdown,  or  malfunction  in 
the  operation  of  an  affected  facility,  or 
any  period  during  which  a  monitoring 
system  is  inoperative.  Specific 
monitoring  requirements  include 
information  on  the  operation  of  the 
scrubber  device  and  compliance  with 
the  particulate  matter  and  opacity 
standards. 

Burden  Statement:  In  the  previously 
approved  ICR,  the  estimated  number  of 
respondents  for  this  information 
collection  was  82  with  82  responses  per 
year.  The  annual  industry  reporting  and 
recordkeeping  burden  for  this  collection 
of  information  was  123  hours.  On  the 
average,  each  respondent  reported  once 


Federal  Register /Vol.  67,  No.  187 /Thursday,  September  26,  2002 /Notices 


60675 


per  year,  and  1 .5  hours  were  spent 
preparing  each  response.  There  were  no 
capital/startup  costs  associated  with  the 
continuous  monitoring  system  (CMS)  in 
the  previous  ICR.  However,  CMS  are 
used  to  comply  with  the  reporting  and 
recordkeeping  requirements  of  the 
standard.  The  annual  operation  and 
maintenance  costs  for  CMS  in  the 
previous  ICR  were  estimated  to  be 
$18,000.  This  is  based  on  the 
assumption  that  20  of  the  82  existing 
soiu-ces  have  CMS  for  their  scrubber 
systems  at  an  annual  cost  of  $900  per 
source. 

(3)  NSPS  Subpart  L:  NSPS  for 
Secondary  Lead  Smelters  (40  CFR  part 
60,  subpart  L);  EPA  ICR  Number 
1128.07;  OMB  Control  Number  2060- 
0080;  expiration  date  June  30,  2003. 

Affected  Entities:  Entities  potentially 
affected  by  this  action  are  any  pot 
furnace  of  more  than  250  kg  charging 
capacity,  blast  (cupola)  furnaces,  and 
reverberatory  furnaces  in  secondary  lead 
smelters. 

Abstract:  40  CFR  part  60.  subpart  L. 
was  proposed  on  June  11. 1973  and 
promulgated  on  March  8, 1974.  This 
NSPS  requires  initial  notifications, 
performance  tests,  and  periodic  reports. 
In  addition,  owners  or  operators  are  also 
required  to  maintain  records  of  the 
occurrence  and  duration  of  any  startup, 
shutdown,  or  malfunction  in  the 
operation  of  an  affected  facility,  or  any 
period  during  which  a  monitoring 
system  is  inoperative. 

Burden  Statement:  In  the  previously 
approved  ICR,  the  estimated  number  of 
respondents  for  this  information 
collection  was  23  with  23  responses  per 
year.  The  annual  industry  reporting  and 
recordkeeping  burden  for  this  collection 
of  information  was  35  hours.  On  the 
average,  each  respondent  reported  once 
per  year  and  1.5  hours  were  spent 
preparing  each  response.  There  were  no 
capital/startup  costs  or  operation  and 
maintenance  costs  associated  with  the 
continuous  emission  monitoring  in  the 
previous  ICR. 

(4)  NSPS  Subparts  T.  U.  V,  WandX: 
Standards  of  Performance  for  New 
Stationary  Sotirces  for  Phosphate 
Fertilizer  tadustry  (40  CFR  part  60, 
subparts  T.  U,  V,  W,  X);  EPA  ICR 
Nimiber  1061.09;  OMB  Control  Number 
2060-0037;  expiration  date  ]\me  30, 
2003. 

Abstract:  Under  40  CFR  part  60. 
subparts  T.  U.  V.  W.  X.  owners/ 
operators  of  phosphate  fertilizer  plants 
and  phosphate  bearing  feed  operations 
must  notify  the  Agency  of  construction, 
modification,  startups,  shutdowns, 
malfunctions,  and  dates  and  results  of 
the  initial  performance  test.  Owners/ 
operators  must  also  install,  calibrate, 


and  maintain  monitoring  devices  to 
continuously  measure  and  record  the 
pressure  drop  across  the  scrubbers. 
Recordkeeping  includes  the  occturence 
and  duration  of  all  startups  and 
malfunctions;  initial  performance  tests 
results;  amoimt  of  phosphate  feed 
material;  equivalent  calculated  amounts 
of  phosphorus  pentoxide;  and  pressure 
drops  across  scrubber  systems.  Startups, 
shutdowns  and  malfunctions  must  be 
recorded  as  they  occur.  Performance  test 
records  must  contain  information 
necessary  to  determine  conditions  of 
performance  test  and  performance  test 
measurements.  Equivalent  phosphorus 
pentoxide  stored  or  amount  of  feed  must 
be  recorded  daily.  Continuous 
monitoring  systems  (CMSs)  record  the 
pressure  drop  across  scrubbers 
continuously  and  automatically. 
Reporting  includes  initial  notifications 
and  performance  test  results. 

Burden  Statement:  In  the  previously 
approved  ICR,  the  estimated  number  of 
respondents  for  this  information 
collection  was  11  with  11  responses  per 
year.  The  annual  industry  reporting  and 
recordkeeping  burden  for  this  collection 
of  information  was  963  hours.  On  the 
average,  each  respondent  reported  once 
per  year  and  87.5  hours  were  spent 
preparing  each  response.  There  were  no 
capital/ startup  costs  or  operation  and 
maintenance  costs  associated  vnth  the 
continuous  emission  monitoring  in  the 
previous  ICR. 

(5)  NSPS  Subparts  AA  and  AAa: 
NSPS  for  Steel  Plants— Electric  Arc 
Furnaces  and  Argon  Oxygen 
Decarbonization  Vessels  (40  CFR  part 
60,  subparts  AA  and  AAa);  EPA  ICR 
Nvunber  1060.11;  OMB  Control  Number 
2060-0038;  expiration  date  June  30, 
2003. 

Affected  Entities:  Entities  potentially 
affected  by  this  action  are  electric  arc 
furnaces,  argon-oxygen  decarburization 
(AOD)  vessels,  and  dust  handling 
systems  at  steel  plants  (minimills)  that 
produce  carbon,  alloy,  or  specialty 
steels.  

Abstract:  40  CFR  part  60.  subparts  AA 
and  AAa.  were  proposed  on  October  21. 

1974  and  promulgated  on  September  23, 

1975  respectively.  A  review  of  Subpart 
AA  in  1980  resulted  in  the 
promulgation  of  a  new  standard 
(Subpart  AAa).  Subpart  AAa  was 
proposed  on  August  17, 1983  and 
promulgated  on  October  31. 1984.  On 
March  2, 1999,  the  Agency  proposed  a 
direct  final  rule  to  amend  Subparts  AA 
and  AAa  to  add  alternative 
requirements  for  monitoring  in  response 
to  recommendations  made  by  the 
Comtnon  Sense  Initiative  subcommittee 
on  iron  and  steel.  This  NSPS  requires 
initial  notifications,  performance  tests. 


and  periodic  reports.  In  addition, 
ovtmers  or  operators  are  also  required  to 
maintain  records  of  the  occurrence  and 
duration  of  any  startup,  shutdown,  or 
malfunction  in  the  operation  of  an 
affected  facility,  or  any  period  during 
which  the  monitoring  system  is 
inoperative. 

Burden  Statement:  In  the  previously 
approved  ICR,  the  estimated  number  of 
respondents  for  this  information 
collection  was  90  with  182  responses 
per  year.  The  annual  industry  reporting 
and  recordkeeping  burden  for  this 
collection  of  information  was  48,413 
hours.  On  the  average,  each  respondent 
reported  twice  per  year  and  266  hours 
were  spent  preparing  each  response. 

The  number  of  sources  in  the 
previous  ICR  is  based  on  the  nimiber  of 
the  electric  arc  furnaces  constructed 
prior  to  the  1974  Subpart  AA  cutoff 
date.  It  was  also  assumed  that  two 
additional  sources  became  subject  to  the 
standard  during  the  three-year  ICR 
approval  cycle.  In  the  most  previously 
approved  ICR,  there  are  continuous 
monitoring  system  (CMS)  capital/ 
startup  costs  associated  with  the  two 
new  affected  facilities  at  a  total  cost  of 
$27,600.  It  is  assumed  that  new  sources 
will  not  have  to  purchase  continuous 
opacity  monitors.  Also,  it  is  estimated 
that  ten  percent  of  the  existing  sources 
will  have  annual  operation  and 
maintenance  costs  associated  with 
continuous  opacity  monitors  at  a  cost  of 
$66,750. 

(6)  NSPS  Subpart  OOO:  NSPS  for 
Nonmetallic  Mineral  Processing  (40  CFR 
part  60.  subpart  OOO);  EPA  ICR  Number 
1084.07;  OMB  Control  Number  2060- 
0050;  expiration  date  June  30,  2003. 

Affected  Entities:  This  standard 
applies  to  owners  or  operators  of  new. 
modified,  or  reconstructed  facilities  at 
nonmetallic  mineral  processing  plants 
that  commenced  construction, 
modification,  or  reconstruction  after 
August  1, 1985.  Nonmetallic  mineral 
processing  includes  the  following:  each 
crusher,  grinding  mill,  screening 
operation,  bucket  elevator,  belt 
conveyor,  bagging  operation,  storage 
bin,  and  enclosed  truck  or  railcar 
loading.station.  This  standard  does  not 
apply  to  facilities  located  in 
imderground  mines;  stand-alone 
screening  operations;  operations  that 
only  involve  recycled  asphalt;  fixed 
sand  gravel,  crushed  stone  plants  with 
capacities  of  25  tons  per  hour  or  less; 
portable  sand,  gravel,  or  crushed  stone 
plants  with  capacities  of  150  tons  per 
hour  or  less;  common  clay  or  pumice 
plants  with  capacities  of  10  tons  per 
hour  or  less.  In  addition,  when  an 
existing  facility  is  replaced  by  a  piece  of 
equipment  of  equal  or  smaller  size,  it  is 
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not  subject  to  the  standard  until  all 
facilities  in  a  production  line  are 
replaced.  Affected  facilities  in  the  plant 
process  that  are  subject  to  40  CFR  part 
60,  subpart  F,  for  Portland  Cement 
NSPS,  or  Subpart  I,  Asphalt  Concrete 
Plants  NSPS,  are  not  subject  to  this 
NSPS. 

Abstract:  Respondents  subject  to  40 
CFR  part  60,  subpart  OOO,  must  submit 
the  following  one-time-only  reports: 
notification  of  the  date  of  construction 
or  reconstruction,  notification  of  the 
actual  date  of  initial  startup,  notification 
of  any  physical  or  operational  change  to 
an  existing  facility  that  may  increase  the 
regulated  pollutant  emission  rate, 
notification  of  demonstration  of  the 
continuous  monitoring  system  (CMS) 
where  the  CMS  is  required  (e.g.,  wet 
scrubber),  notification  of  the  date  of  the 
initial  performance  test,  and  the  results 
of  the  initial  performance  test.  Wet 
mining/ screening  operations  are  exempt 
from  all  requirements  of  the  regulation, 
except  an  initial  report  and  record 
describing  the  location  of  these 
operations.  The  requirement  to  submit  a 
notification  of  the  anticipated  date  of 
initial  startup  is  waived  for  respondents 
subject  to  this  standard. 

Respondents  are  also  required  to 
maintain  records  of  the  occurrence  and 
duration  of  any  startup,  shutdown,  or 
malfunction  in  the  operation  of  an 
affected  facility,  or  any  period  during 
which  the  CMS  is  inoperative.  Owners 
or  operators  of  facilities  using  a  wet 
scrubber  must  record  the  measurements 
of  both  the  change  in  pressure  of  the  gas 
stream  across  the  scrubber  and  the 
scrubbing  liquid  flow  rate  and  submit 
semiannual  reports  for  exceedances. 

Burden  Statement:  In  the  previously 
approved  ICR,  the  estimated  number  of 
respondents  for  this  information 
collection  was  4,305  with  2,320 
.responses  per  year.  The  annual  industry 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  was 
31,746  hours.  On  the  average,  each 
respondent  reported  0.5  times  per  year 
and  14  hours  were  spent  preparing  each 
response.  There  were  no  capital/startup 
costs  or  operation  and  maintenance 
costs  associated  with  continuous 
emission  monitoring  in  the  previous 
ICR 

(7)  NSPS  Subpart  FFF:  NSPS  for 
Flexible  Vinyl  and  Urethane  Coating 
and  Printing  (40  CFR  part  60,  subpart 
FFF);  EPA  ICR  Number  1157.07;  OMB 
Control  Number  2060-0073;  expiration 
date  June  30,  2003. 

Affected^ntities:  Entities  potentially 
affected  by  this  action  are  owners  or 
operators  of  rotogravure  printing  lines 
used  to  print  or  coat  flexible  vinyl  or 
urethane  products,  and  for  which 


construction,  modification  or 
reconstruction  commenced  after  the 
date  of  proposal.  

Abstract:  40  CFR  part  60,  subpart  FFF, 
was  proposed  on  January  18, 1983,  and 
promulgated  on  June  29, 1984.  This 
NSPS  requires  initial  notifications, 
performance  tests,  and  periodic  reports. 
In  addition,  owners  or  operators  are  also 
required  to  maintain  records  of  the 
occurrence  and  duration  of  any  startup, 
shutdown,  or  malfunction  in  the 
operation  of  an  affected  facility,  or  any 
period  during  which  the  monitoring 
system  is  inoperative.  Monitoring 
requirements  specific  to  this  standard 
provide  information  on  the  operation  of 
emissions  control  devices.  Semiannual 
reports  of  excess  emissions  or 
exceedances  of  standards  are  also 
required. 

Burden  Statement:  In  the  previously 
approved  ICR,  the  estimated  number  of 
respondents  for  this  information 
collection  was  10  with  21  responses  per 
year.  The  annual  industry  reporting  and 
recordkeeping  burden  for  this  collection 
of  information  was  329  hours.  On  the 
average,  each  respondent  reported  twice 
per  year  and  16  hours  were  spent 
preparing  each  response. 

The  annual  reporting  and 
recordkeeping  cost  burden  for  this  ICR 
was  estimated  at  $52,000  that  includes 
S7,000  for  capital/startup  costs,  and 
$45,000  for  operation  and  maintenance 
costs. 

(a)  NSPS  Subpart  TTT:  NSPS  for  the 
Surface  Coating  of  Plastic  Parts  for 
Business  Machines  (40  CFR  part  60, 
subpart  TTT):  EPA  ICR  Number 
1093.07;  OMB  Control  Number  2060- 
0162;  expiration  date  July  31,  2003. 

Affected  Entities:  Entities  potentially 
affected  by  this  action  are  facilities  in 
industrial  surface  coating  operations 
that  apply  coatings  to  plastic  parts  for 
use  in  the  manufacture  of  business 
machines  including  each  spray  booth 
that  applies  prime  coats,  color  coats, 
texture  coats  or  touch-up  coats. 

Abstract:  40  CFR  part  60,  subpart 
TTT,  was  proposed  on  January  8, 1986 
and  promulgated  on  January  29, 1988. 
This  NSPS  requires  initial  notifications, 
performance  tests,  and  periodic  reports. 
In  addition,  owners  or  operators  are  also 
required  to  maintain  records  of  the 
occurrence  and  duration  of  any  startup, 
shutdown,  or  malfunction  in  the 
operation  of  an  affected  facility,  or  any 
period  during  which  the  monitoring 
system  is  inoperative.  The  required 
notifications  are  used  to  inform  the 
Agency  or  delegated  authority  when  a 
source  becomes  subject  to  the  standard. 
Performance  test  reports  are  needed  to 
demonstrate  a  source's  initial  capability 
to  comply  with  the  emission  standard, 


and  serve  as  a  record  of  the  operating  l 
conditions  under  which  compliance 
was  achieved.  Quarterly  and 
semiaimual  reports  are  used  for  problem 
identification,  as  a  check  on  source 
operation,  and  maintenance  and  for 
compliance  determinations. 

Burden  Statement:  In  the  previously 
approved  ICR,  the  estimated  number  of 
respondents  for  this  information 
collection  was  41  with  121  responses 
per  year.  The  aimual  industry  reporting 
and  recordkeeping  burden  for  this 
collection  of  information  was  3,639 
hours.  On  the  average,  each  respondent 
reported  three  times  per  year  and  30 
hours  were  spent  preparing  each 
response.  There  were  no  capital/startup 
costs  or  operation  and  maintenance 
costs  associated  with  continuous 
emission  monitorin^g  in  the  previous 
ICR.  One  additional  new  source  per  year 
is  expected  to  become  subject  to  the 
regulation  in  the  next  three  years. 

(9)  NESHAP-MACT  Subpart  RRR: 
NESHAP-MACT  for  Secondary 
Aluminum  Production  (40  CFR  part  63, 
subpart  RRR);  EPA  ICR  Number 
1894.03;  OMB  Control  Number  2060- 
0433;  expiration  date  July  31,  2003. 

Affected  Entities:  Entities  potentially 
affected  by  this  action  are  owners  or 
operators  of  existing  secondary 
aluminimi  production  facilities.  The 
standard  applies  to  component 
processes  at  these  facilities:  aluminimi 
scrap  shredders,  thermal  chip  dryers, 
scrap  dryers/delacquering  kilns/ 
decoating  kilns,  secondary  aluminum 
processing  units  composed  of  in-line 
fluxers  and  process  furnaces  (including 
both  melting  and  holding  furnaces  of 
various  configurations),  sweat  furnaces, 
dross-only  furnaces,  and  rotary  dross 
coolers. 

Abstract:  40  CFR  part  63,  subpart 
RRR,  was  proposed  on  February  11, 
1999  and  promulgated  on  March  23, 
2000.  On  September  14.  2000,  the 
Agency  proposed  the  removal  of 
aluminum  foundries  and  aluminum  die 
casting  facilities  from  the  secondary 
aluminum  production  source  category. 
On  June  14,  2002,  the  Agency  published 
amendments  to  the  standards  to  clarify 
compliance  dates  and  defer  certain  early 
compliance  obligations. 

The  monitoring,  recordkeeping,  and 
reporting  requirements  outlined  in  the 
standard  are  similar  to  those  required 
for  other  NESHAP  regulations. 
Respondents  must  submit  one-time 
notifications  of  applicability  and  reports 
on  initial  performance  test  results. 
Plants  must  develop  and  implement  a 
startup,  shutdown,  and  malfiinction 
plan  and  submit  semiannual  reports  of 
any  event  when  the  plan  was  not 
followed.  Respondents  must  also 
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develop  and  implement  an  operation, 
maintenance,  and  monitoring  plan 
covering  each  affected  source  and  each 
emission  control  device  used  for 
compliance  with  the  standard. 
Semiannual  reports  for  periods  of 
operation  during  which  the  monitoring 
parameter  ranges  established  during  the 
initial  compliance  test  are  exceeded,  or 
reports  certifying  that  no  exceedances 
have  occurred  also  are  required. 

Burden  Statement:  In  the  previously 
approved  ICR,  the  estimated  number  of 
respondents  for  this  information 
collection  was  887  with  2,315  responses 
per  year.  The  aimual  industry  reporting 
and  recordkeeping  burden  for  this 
collection  of  information  was  148,031 
hours.  On  the  average,  each  respondent 
reported  2.6  times  per  year  and  64  hours 
were  spent  preparing  each  response. 

The  total  capital  and  startup  costs 
annualized  over  its  expected  useful  life 
are  approximately  $687,000.  The  total 
annualized  capital/startup  costs  are 
approximately  $535,000,  and  the  total 
annualized  operation  and  maintenance 
costs  are  approximately  $152,000. 

(10)  NSPS  Subpart  PPP  and 
NESHAP-MACT  Subpart  NNN:  NSPS 
for  Wool  Fiberglass  Insulation 
Manufacturing  Plants  (40  CFR  part  60, 
subpart  PPP).  and  NESHAP-MACT  for 
Wool  Fiberglass  Manufacturing  Plants 
(40  CFR  part  63.  subpart  NNN);  EPA  ICR 
Number  1160.07;  OMB  Control  Number 
2060-0114;  expiration  date  July  31. 
2003. 

Affected  Entities:  Entities  potentially 
affected  by  the  NSPS  standard  are  each 
rotary  spin  wool  fiberglass  insulation 
manufecturing  line  located  at  a  wool 
fiberglass  insijdation  manti&cturing 
plant.  Entities  potentially  affected  by 
the  NESHAP-MACT  standard  are  glass- 
melting  furnaces,  rotary  spin 
manufacturing  lines  that  produce 
bonded  building  insulation,  and  flame 
attenuation  manufactiuing  lines 
producing  bonded  pipe  insulation 
located  at  wool  fiberglass  manufact\iring 
plants. 

Abstract:  40  CFR  part  60,  subpart  PPP, 
applies  to  each  rotary  spin  wool 
fiberglass  insulation  manu&cttuing  line 
for  which  construction,  modification  or 
reconstruction  commenced  after 
February  2, 1984. 

This  NSPS  requires  initial 
notifications,  performance  tests,  and 
periodic  reports.  In  addition,  owners  or 
operators  are  also  required  to  maintain 
records  of  the  occxurence  and  duration 
of  any  startup,  shutdown,  or 
malfunction  in  the  operation  of  an 
affected  facility,  or  any  period  during 
which  the  monitoring  system  is 
inoperative.  Owners  or  operators  must 
make  the  following  one-time-only 


reports:  notification  of  the  date  of 
construction  or  reconstruction; 
notification  of  the  anticipated  and 
actual  dates  of  startup;  notification  of 
any  physical  or  operational  change  to  aiv 
existing  facility  that  may  increase  the 
regulated  pollutant  emission  rate;  and 
the  notification  of  the  date  of  the  initial 
performance  test.  Owners  or  operators 
are  also  required  to  maintain  records  of 
the  occurrence  and  duration  of  any 
startup,  shutdown,  or  malfunction  in 
the  operation  of  an  affected  facility. 

Recordkeeping  requirements  specific 
to  wool  fiberglass  insulation 
manufacturers  include  continuous 
measiuements  of  control  device 
operating  parameters.  When  a  wet 
scrubbing  control  device  is  used,  the 
owner  or  operator  of  an  affected  facility 
must  measure  the  gas  pressure  drop 
across  each  scrubber  and  the  scrubbing 
liquid  flow  rate  to  each  scrubber  no  less 
than  once  every  four  hours.  Owners  or 
operators  who  comply  using  a  wet 
electrostatic  precipitator  control  device 
must  measure  the  primary  and 
secondary  current  and  voltage  in  each 
electrical  field  and  the  inlet  water  flow 
rate  no  less  than  once  every  fotir  hours. 

The  reporting  requirements  for  this 
industry  include  the  initial  notifications 
listed,  the  initial  performance  test 
results,  and  semiannual  reports  of 
excess  emissions. 

The  NESHAP-MACT  rule  requires 
initial  notifications,  performance  tests, 
and  periodic  reports.  In  addition, 
owners  or  operators  are  also  required  to 
maintain  records  of  the  occurrence  and 
duration  of  any  startup,  shutdown,  or 
malfunction  in  the  operation  of  an 
affected  facility,  or  any  period  during 
which  the  monitoring  system  is 
inoperative.  40  CFR  63.1386  of  the  final 
rule  specifies  additional  records  to  be 
kept  by  owners  or  operators  of  wool 
fibierglass  manufacturing  plants 
including:  (1)  Bag  leak  detection  system 
alarm  activations;  (2)  electrostatic 
precipitator  (ESP)  parameter  values;  (3) 
air  temperature  measurements  above  the 
molten  glass  in  an  uncontrolled  cold  top 
electric  furnace;  (4)  uncontrolled  glass- 
melting  furnace  (that  is  not  a  cold  top 
electric  furnace)  parameter  values  used 
to  monitor  furnace  performance;  (5)  the 
loss-on-ignition  and  product  density  for 
each  bonded  product  manufactured  on 
a  rotary  spin  (RS)  or  flame  attenuation 
(FA)  manufacturing  line;  (6)  the  free 
formaldehyde  content  of  each  resin 
shipment  received  and  xised  in  binder 
formulation,  and  the  binder  formulation 
of  each  batch;  (7)  process  parameter 
levels  for  RS  and  FA  manufacturing 
lines  that  use  process  modifications  to 
comply  with  the  emission  standards;  (8) 
scrubber  pressure  drop,  scrubbing  liquid 


flow  rate,  and  any  chemical  additives; 
(9)  incinerator  operating  temperatures 
and  results  of  the  periodic  inspection  of 
incinerator  components;  and  (10)  the 
glass  pull  rate,  including  any  period 
when  the  pull  rate  exceeds  the  average 
pull  rate  established  during  the 
performance  test  by  more  than  20 
percent. 

Burden  Statement:  In  the  previously 
approved  ICR,  the  estimated  number  of 
respondents  for  this  information 
collection  was  20  with  128  responses 
per  year.  The  aimual  industry  reporting 
and  recordkeeping  burden  for  this 
collection  of  information  was  19,098 
hours.  On  the  average,  each  respondent 
reported  6.4  times  per  year  and  149 
hours  were  spent  preparing  each 
response. 

The  total  capital  and  startup  costs 
annualized  over  its  expected  useful  life 
are  approximately  $689,000.  The  total 
annualized  capital/startup  costs  are 
approximately  $485,000,  and  the  total 
annualized  operation  and  maintenance 
costs  are  approximately  $204,000.  It  is 
estimated  that  no  additional  sources 
will  become  subject  to  the  standard  over 
the  next  three  years. 

(11)  NESHAP-MACT  Subpart  U: 
NESHAP  for  Shipbuilding  and  Ship 
Repair  Facilities — Surface  Coating  (40 
CFR  Part  63,  Subpart  II);  EPA  ICR 
Number  1712.04;  OMB  Control  Number 
2060-0330:  expiration  date  August  31, 
2003. 

Affected  Entities:  Entities  potentially 
affected  by  this  action  are  all  new  and 
existing  shipbuilding  and  repair 
facilities  that  are  major  sources  of 
hazardous  air  pollutants. 

Abstract:  40  CFR  part  63,  subpart  II. 
was  proposed  on  December  6. 1994  and 
promulgated  on  December  15, 1995. 
Owners  or  operators  of  shipbuilding  and 
ship  repair  facilities  to  which  this 
regulation  is  applicable  must  choose 
one  of  the  four  compliance  options 
described  in  the  final  rule  or  install  and 
monitor  a  specific  control  system  to 
control  coating  emissions  and  reduce 
Hazardous  Air  Pollutant  (HAP) 
emissions  to  the  compliance  level.  This 
NESHAP  requires  initial  notifications, 
performance  tests,  and  periodic  reports. 
In  addition,  owners  or  operators  are  also 
required  to  maintain  records  of  the 
occurrence  and  duration  of  any  startup, 
shutdovtrn,  or  malfunction  in  the 
operation  of  an  affected  facility,  or  any 
period  during  which  the  monitoring 
system  is  inoperative.  Also,  respondents 
are  required  to  submit  with  the  initial 
notification  an  implementation  plan 
that  describes  the  coating  compliance 
procedures;  recordkeeping  procedures; 
and  transfer,  handling,  and  storage 
procedures  that  the  source  intends  to 
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use.  Respondents  choosing  any  of  the 
four  compliance  options  described  in 
the  final  rule  must  record  the  following: 
the  total  volume  of  coating  applied  at 
the  source  to  ships;  the  volume  of  each 
low-usage-exempt  coating  applied;  the 
identities  of  the  coatings  used,  the 
appropriate  coating  categories,  and 
applicable  volatile  organic  hazardous  air 
pollutant  limit;  the  content 
certifications  for  each  batch  of  coating; 
a  determination  of  whether  "containers 
meet  the  standards;  and  the  results  of 
any  Method  24  or  approved  test 
conducted  on  individual  containers  of 
coating,  as  applied. 

Burden  Statement:  In  the  previously 
approved  ICR,  the  estimated  number  of 
respondents  for  this  information 
collection  was  45  with  45  responses  per 
year.  The  annual  industry  reporting  and 
recordkeeping  burden  for  this  collection 
of  information  was  22,149  hours.  On  the 
average,  each  respondent  reported  once 
per  year  and  492  hours  were  spent 
preparing  each  response.  There  were  no 
capital/startup  costs  or  operation  and 
maintenance  costs  associated  with 
continuous  emission  monitoring  in  the 
previous  ICR.  One  additional  new 
source  per  year  is  expected  to  become 
subject  to  the  regulation  over  the  next 
three  years. 

(12)  NESHAP-MACT  Subpart  KK: 
NESHAP  for  the  Printing  and  Publishing 
Industry  (40  CFR  part  63,  subpart  KK); 
EPA  ICR  1739.04;  0MB  Control  Number 
2060-0335;  expiration  date  September 
30,  2003. 

Affected  Entities:  Entities  potentially 
affected  by  this  action  are  owners  or 
operators  of  publication  rotogravure, 
product  and  packaging  rotogravure,  and 
wide-web  flexographic  printing  presses 
at  major  sources,  existing  or 
commencing  construction  or 
reconstruction  after  the  effective  date  of 
this  Subpart. 

Abstract:  40  CFR  part  63,  subpart  KK, 
was  proposed  on  March  14,  1995  (60  FR 
13664)  and  promulgated  on  May  30, 
1996  (61  FR  27131).  This  NESHAP 
requires  initial  notifications, 
performance  tests,  and  periodic  reports. 
In  addition,  owners  or  operators  are  also 
required  to  maintain  records  of  the 
occurrence  and  duration  of  any  startup, 
shutdown,  or  malfunction  in  the 
operation  of  an  affected  facility,  or  any 
period  during  which  the  monitoring 
system  is  inoperative.  Monitoring 
requirements  specific  to  this  standard 
provide  information  on  the  operation  of 
the  emissions  control  device  and 
compliance  with  the  opacity  limit. 

Burden  Statement:  In  the  previously 
approved  ICR,  the  estimated  number  of 
respondents  for  this  information 
collection  was  135  with  273  responses 


per  year.  The  annual  industry  reporting 
and  recordkeeping  burden  for  this 
collection  of  information  was  52,495 
hours.  On  the  average,  each  respondent 
reported  twice  per  year  and  192  hours 
were  spent  preparing  each  response. 

The  total  capital  and  startup  costs 
annualized  over  its  expected  useful  life 
are  approximately  $403,000.  The  total 
annualized  capital/startup  costs  are 
approximately  $7,000,  and  the  total 
aimualized  operation  and  maintenance 
costs  are  approximately  $396,000.  It  is 
estimated  that  one  source  per  year  will 
become  subject  to  the  standard  over  the 
next  three  years. 

(13)  NESHAP-MACT  Subpart  M: 
NESHAP  for  Perchloroethylene  Dry 
Cleaning  Facilities  (40  CFR  part  63, 
subpart  M);  OMB  Control  Nimiber 
2060-0234;  EPA  ICR  Number  1415.05; 
expiration  date  September  30,  2003. 

Affected  Entities:  Entities  potentially 
affected  by  this  action  are  those  owners 
or  operators  of  dry  cleaning  facilities 
using  perchloroethylene  (PCE)  as  a 
solvent. 

Abstract:  Sources  subject  to  40  CFR 
part  63,  subpart  M  must  submit  certain 
records  and  reports  to  enable  the 
Agency  to  identify  facilities  that  may 
not  be  in  compliance  with  the  standard. 
Monitoring  is  conducted  on  a  weekly 
basis  to  ensure  that  the  emission  control 
devices  are  being  properly  operated  and 
maintained  on  a  continuous  basis  to 
reduce  vented  PCE  emissions,  and  leak 
detection  and  repair  are  conducted  on  a 
weekly  basis  to  reduce  fugitive  PCE 
emissions.  The  required  records 
indicate  whether  the  facilities  are 
operating  and  maintaining  equipment 
properly  to  control  vented  emissions, 
and  whether  transfer  emissions  and 
other  fugitive  emissions  are  being 
properly  controlled.  To  minimize  the 
burden,  much  of  the  information  that 
the  Agency  requires  is  recorded  and 
retained  on-site  at  the  facility.  Such 
information  is  reviewed  by  enforcement 
persoimel  during  inspections  and  does 
not  need  to  be  routinely  reported  to  the 
Agency.  Records  that  must  be 
maintained  include  the  solvent 
purchased  each  month,  yearly  PCE 
consumption,  weekly  or  biweekly 
inspections,  dates  of  repair  or  purchase 
orders,  monitoring  and  initial  report 
requirements.  In  addition,  sources  must 
report  on  facility  status  change  to  a 
major  source  and  exceedances  of  the 
low  solvent  consumption  exemption 
level. 

Burden  Statement:  In  the  previously 
approved  ICR,  the  estimated  number  of 
respondents  for  this  information 
collection  was  25,090  with  5,270 
responses  per  year.  The  annual  industry 
reporting  and  recordkeeping  burden  for 


this  collection  of  information  was 
1,212,129  hours.  On  the  average,  each 
respondent  reported  0.21  times  per  year 
and  230  hours  were  spent  preparing 
each  response. 

The  total  capital  and  startup  costs 
annualized  over  its  expected  useful  life 
are  approximately  $47,000.  The  total 
annualized  capital/startup  costs  are 
zero,  and  the  total  annualized  operation 
and  maintenance  costs  are 
approximately  $47,000. 

(14)  NSPS  Subpart  MM:  NSPS  for 
Automobile  and  Light  Duty  Truck 
Surface  Coating  Operations  (40  CFR  part 
60,  subpart  MM);  EPA  ICR  Number 
1064.10;  OMB  Control  Number  2060- 
0034;  expiration  date  September  30, 
2003. 

Affected  Entities:  Entities  potentially 
affected  by  this  action  cU'e  the  following 
automobile  and  Ught  duty  truck 
assembly  plant  lines:  each  prime  coat 
operation,  guide  coat  operation,  and  top 
coat  operation  commencing 
construction,  modification  or 
reconstruction  after  October  5, 1979. 

Abstract:  40  CFR  part  60,  subpart 
MM,  was  proposed  on  October  5,  1979 
and  promulgated  on  December  24, 1980 
(45  FR  85415).  This  NSPS  requires 
initial  notifications,  performance  tests, 
and  periodic  reports.  In  addition, 
owners  or  operators  are  also  required  to 
maintain  records  of  the  occurrence  and 
duration  of  any  startup,  shutdown,  or 
malfunction  in  the  operation  of  an 
affected  facility,  or  any  period  diiring 
which  the  monitoring  system  is 
inoperative. 

Tne  control  of  emissions  from 
automobile  and  light  duty  truck  coating 
operations  requires  not  only  the 
installation  of  properly  designed 
equipment,  but  also  the  operation  and 
maintenance  of  that  equipment.  The 
required  notifications  are  used  to  inform 
the  Agency  or  delegated  authority  when 
a  source  becomes  subject  to  the 
standard.  Performance  test  reports  are 
needed  as  these  are  the  Agency's 
records  of  a  source's  initial  capability  to 
comply  with  the  emission  standard,  and 
serve  as  a  record  of  the  operating 
conditions  luider  which  compliance 
was  achieved.  When  thermal  or  catalj^c 
incineration  is  performed,  the  owner  or 
operator  shall  keep  records  of  each 
three-hour  period  during  which  the 
incinerator  temperature  averaged  more 
than  28  degrees  centigrade  below  the 
temperatiue  of  the  most  recent 
performance  test,  aUd  when  the  average 
temperature  difference  across  the 
catalyst  bed  is  less  than  80%  of  the 
average  temperatiu^  difference  recorded 
during  the  most  recent  performance  test. 
The  semiannual  reports  are  used  for 
problem  identification,  as  a  check  on 
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soiuce  operation  and  maintenance,  and 
for  compliance  determinations. 

Burden  Statement:  In  the  previously 
approved  ICR,  the  estimated  number  of 
respondents  for  this  information 
collection  was  45  with  171  responses 
per  year.  The  annual  industry  reporting 
and  recordkeeping  biuden  for  this 
collection  of  information  was  145,599 
hoiirs.  On  the  average,  each  respondent 
reported  3.8  times  per  year  and  851 
hours  were  spent  preparing  each 
response. 

'The  total  capital  and  startup  costs 
annualized  are  approximately  $7,000, 
the  total  annualized  capital/ startup 
costs  are  $2,000  and  the  total 
annualized  operation  and  maintenance 
costs  are  approximately  $5,000. 

Dated:  September  17,  2002. 
Nfichael  M.  Stahl, 
Director,  Office  of  Compliance. 
[FR  Doc.  02-24493  Filed  9-25-02;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7383-7] 

Agency  Information  Collection 
Activities:  Propoeed  Collection: 
Comment  Request;  Reporting 
Requirements  Under  EPA's  Water 
Alliances  for  Voluntary  Efficiency 
(WAVE)  Program 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compUance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  annoimces  that 
EPA  is  planning  to  submit  the  following 
continuing  Information  Collection 
Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB): 
Reporting  Requirements  Under  EPA's 
Water  Alliances  for  Volimtary  Efficiency 
(WAVE)  Program,  EPA  ICR  Number 
1654.04,  OMB  Control  Number  2040- 
0164,  expiring  March  31,  2003.  Before 
submitting  the  ICR  to  OMB  for  review 
and  approval,  EPA  is  soliciting 
comments  on  specific  aspects  of  the 
proposed  information  collection  as 
described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  November  25,  2002. 
ADDRESSES:  Environmental  Protection 
Agency,  Office  of  Wastewater 
Management,  WAVE  ICR  Docket, 
Municipal  Assistance  Branch  (Mail 
Code  4204M),  1200  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20460. 
Interested  persons  may  obtain  a  copy  of 
the  ICR  amendment  and  supporting 


analysis  without  charge  by  contacting 
the  individual  listed  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Valerie  Martin,  Telephone:  (202)  564- 
0623.  Facsimile  Number:  (202)  501- 
2396.  e-mail:  martin.valerie@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

Comments:  Comments  shall  be 
submitted  to  WAVE  ICR  Comment 
Clerk,  Mail  Code  4204M,  Environmental 
Protection  Agency,  Office  of  Wastewater 
Management,  1200  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20460. 
Commenters  who  want  EPA  to 
acknowledge  receipt  of  their  comments 
should  enclose  a  self-addressed  stamped 
envelope.  Comments  may  also  be 
submitted  electronically  to 
martin .  valerie@epa  .gov. 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  forms  of 
encryption.  Electronic  comments  must 
be  identified  by  use  of  the  words 
"WAVE  ICR  Comments."  No 
Confidential  Business  Information  (CBI) 
should  be  submitted  through  e-mail. 
Comments  and  data  will  also  be 
accepted  on  disks  in  Corel  WordPerfect 
9  format  or  ASCII  file  format.  Electronic 
comments  on  this  notice  may  be  filed 
online  at  many  Federal  Depository 
Libraries.  The  record  for  this  proposed 
ICR  renewal  has  been  established  in  the 
Office  of  Wastewater  Management. 
Municipal  Assistance  Branch  and 
includes  supporting  dociunentation  as 
"well  as  printed,  paper  versions  of 
electronic  comments.  It  does  not 
include  any  information  claimed  as  CBI. 
The  record  is  available  for  inspection 
from  9  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays,  at  the 
Municipal  Assistance  Branch,  EPA  East 
Building,  Room  7220-^:.  1201 
Constitution  Avenue,  NW.,  Washington, 
DC  20004.  For  access  to  the  docket 
materials,  please  call  (202)  564-0623  to 
schedule  an  appointment. 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  commercial 
businesses,  medical  facilities, 
educational  institutions,  state  and  local 
govenunents,  and  multi-family  housing 
imits  that  voluntarily  join  EPA's  WAVE 
Program.  Major  respondents  are  lodging 
establishments,  office  buildings, 
educational  institutions,  medical 
facilities,  and  state  and  local 
governments. 

Title:  Reporting  Requirements  Under 
EPA's  Water  Alliances  for  Voluntary 
Efficiency  (WAVE)  Program  (OMB 
Control  No.  2040-0164;  EPA  ICR  No. 
1654.04)  expiring  March  31.  2003. 

Abstract:  EPA  initially  collects  facility 
information  and  therieafter  annually 
collects  water,  energy,  and  cost  savings 


information  from  participants  in  the 
WAVE  program.  WAVE  Partners  are 
commercial  businesses  or  institutions 
that  voluntarily  agree  to  implement 
cost-effective  water  efficiency  measures 
in  their  facilities.  Initially  the  WAVE 
Program  targeted  the  lodging  industry, 
but  now  includes  office  buildings, 
educational  institutions  and  medical 
facilities.  Another  type  of  participant, 
' '  Supporters , ' '  works  with  EPA  to 
promote  water  efficiency.  Supporters 
are  equipment  manufactiu^rs,  water 
management  companies,  utilities,  state 
and  local  governments,  and  the  like. 

The  purpose  of  the  WAVE  Program  is 
pollution  prevention.  EPA  and  the 
Pollution  Prevention  Act  define 
pollution  prevention  as  "source 
reduction,"  and  other  practices  that 
reduce  or  eUminate  the  creation  of 
pollutants  through  increased  efficiency 
in  the  use  of  raw  materials,  energy, 
water,  or  other  resources,  or  through 
protection  of  natural  resoiirces  by 
conservation.  By  promoting  water 
efficiency,  WAVE  prevents  pollution  in 
two  basic  ways.  First,  wastewater  flows 
are  reduced  which  c^  increase 
treatment  efficiency  at  wastewater 
treatment  plants  resulting  in  reduced 
pollutant  loads.  Second,  less  water  used 
means  that  less  energy  will  be  used  to 
treat,  transport,  and  heat  drinking  water 
and  to  transport  and  treat  wastewater. 
To  the  extent  that  the  reduced  energy 
use  so  achieved  is  electrical  energy, 
power  plant  emissions  are  reduced. 
Water  efficiency  also  causes  less  water 
to  be  withdrawn  and  helps  preserve 
streamflow  to  maintain  a  healthy 
aquatic  environment;  in  addition,  less 
pumping  of  groundwater  lowers  the 
chance  that  pollutants  that  may  be  in 
the  groundwater  will  be  drained  into  a 
water  supply  well. 

EPA  uses  the  information  to  maintain 
a  profile  of  program  membership  and  to 
monitor  the  success  of  the  program, 
demonstrate  that  pollution  prevention 
can  be  accomplished  with  a  non- 
regulatory  approach,  and  to  promote  the 
program  to  potential  partners. 
Participation  in  the  WAVE  Program  is 
voluntary;  however,  a  participant  joins 
the  program  by  signing  and  submitting 
a  Membership  Agreement  and  an  annual 
Results  Report  to  EPA  to  receive  and 
retain  program  benefits,  such  as 
software  and  publicity.  No  participant  is 
required  to  submit  confidential  business 
information.  EPA  maintains  and 
distributes  a  list  of  program 
participants,  and  presents  aggregated 
data  only  in  its  program  progress 
reports.  An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
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control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  49  CFR  chapter  15. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burden  Statement:  The  aimual  public 
reporting  and  record  keeping  burden  for 
this  collection  of  information  is 
estimated  to  average  three  hours  and 
three  minutes  per  Membership 
Agreement  response,  a  one-time 
submission,  and  five  hours  and  54 
minutes  per  Results  Report  response,  an 
annual  submission.  Approximately  136 
facilities  will  be  subject  to  this 
information  collection  for  a  total 
estimated  annual  bxirden  of  389  hours, 
and  a  total  estimated  aimualized  cost 
biu-den  of  $28,974.  Biu-den  means  the 
total  time,  effort,  or  financial  resources 
expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  Federal  agency. 
This  includes  the  time  needed  to  review 
instructions;  develop,  acquire,  install, 
and  utilize  technology  and  systems  for 
the  purposes  of  collecting,  validating, 
and  verifying  information,  processing 
and  maintaining  information,  and 
disclosing  and  providing  information; 
adjust  the  existing  ways  to  comply  with 
any  previously  applicable  instructions 
and  requirements;  train  personnel  to  he 
able  to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Dated:  September  18,  2002. 

Richard  T.  Kuhlman, 

Acting  Director,  Office  of  Wastewater 
Management. 

[FR  Doc.  02-24495  Filed  9-25-02;  8:45  am] 

MLUNQ  CODE  6S60-S0-f> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7383-8] 

California  State  Motor  Vehicle 
Pollution  control  Standards;  LEVII 
Amendments,  1999  ZEV  Amendments, 
and  2001  ZEV  Amendments; 
Correction  Notice  Regarding  Scope  of 
EPA's  Consideration 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  opportunity  for  public 
hearing  and  conunent. 

SUMMARY:  The  California  Air  Resources 
Board  (GARB)  has  notified  EPA  that  it 
has  adopted  amendments  to  its  Low- 
Emission  Vehicle  (LEV)  regulations 
including  amendments  to  its  exhaust 
emission  standards,  evaporative 
emission  standards,  its  certification 
requirements,  and  to  its  Zero-Emission 
Vehicle  (ZEV)  program  (collectively  the 
"LEVII  amendments,"  with  the  subset 
pertaining  to  ZEVs  referred  to  as  the 
"1999  ZEV  amendments").  On  May  21, 
2002  EPA  announced  an  opportunity  for 
public  hearing  and  comment  on  the 
1999  ZEV  amendments  and  the 
remainder  of  the  LEVII  amendments  (67 
FR  35809).  On  June  5,  2002  EPA  also 
announced  an  opportunity  for  public 
hearing  and  comment  on  CARB's  2001 
ZEV  amendments  (67  FR  38652).  On 
June  24,  2002  (67  FR  42556)  EPA 
rescheduled  the  hearing  from  June  20, 
2002  to  July  11,  2002  and  the  written 
conmient  period  closiu«  date  from  July 
22,  2002  to  August  12,  2002.  By  today's 
notice  EPA  is  announcing  that  it  is  no 
longer  considering  CARB's  1999  and 
2001  ZEV  amendments  within  the 
context  of  this  waiver  proceeding  and 
EPA  no  longer  seeks  written  conunents 
on  these  ZEV  amendments.  In  addition, 
EPA  is  offering  an  additional 
opportunity  for  written  comment  on 
limited  portions  of  CARB's  LEVII 
amendments,  to  the  extent  they  apply  to 
hybrid-electric  vehicles  (HEVs),  for 
which  GARB  still  seeks  EPA's  waiver 
consideration.  EPA  is  not  seeking 
further  comment  or  extending  the 
comment  period  on  CARB's  LEVII 
amendments  except  to  the  extent  such 
amendments  may  be  affected  by  the 
limited  portions  pertaining  to  HEVs. 
DATES:  Any  party  may  submit  written 
comments  by  October  28,  2002. 
ADDRESSES: .  All  comments  and 
materials  relevant  to  today's  action  are 
contained  in  Public  Docket  No.  A- 
2002-11  at  the  following  address:  EPA 
Docket  Center  (EPA/DC),  Public  Reading 
Room,  Room  B102,  EPA  West  Building, 
1301  Constitution  Avenue,  NW., 


Washington,  DC.  Dockets  may  be 
inspected  from  8:30  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except  on 
government  holidays.  You  can  reach  the 
Air  Docket  by  telephone  at  (202)  566- 
1742  and  by  facsimile  at  (202)  566- 
1741.  You  may  be  charged  a  reasonable 
fee  for  photocopying  docket  materials, 
as  provided  in  40  CFR  part  2. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Dickinson,  Certification  and 
Compliance  Division  (6405J),  U.S. 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave,  NW.,  Washington, 
DC  20460.  Telephone:  (202)564-9256, 
Fax:  (202)  565-2057,  e-mail  address: 
Dickinson.David@EPA.GOV. 

SUPPLEMENTARY  INFORMATION:  On  July  1, 
2002,  CARB  submitted  a  letter  to  EPA 
withdrawing  its  pending  requests  for 
confirmation  that  its  1999  and  2001 
jegulatory  amendments  pertaining  to 
ZEVs  are  within  the  scope  of  previous 
EPA  waivers  of  federal  preemption.  EPA 
immediately  placed  CARB's  July  1,  2002 
letter  in  the  Air  Docket,  and  informed 
interested  parties  that  EPA  was  no 
longer  considering  CARB's  1999  and     ~ 
2001  ZEV  amendments  as  part  of  EPA's 
LEVII  waiver  proceeding  and  that  EPA's 
July  11,  2002  LEVII  waiver  hearing 
would  not  pertain  to  the  1999  and  2001 
ZEV  amendments.  On  August  1,  2002, 
and  August  16,  2002,  CARB  submitted 
additional  letters  to  EPA  clarifying  its 
July  1,  2002  letter  and  statements  made 
by  CARB  at  EPA's  July  11,  2002  LEVII 
waiver  hearing  wherein  CARB  had 
indicated  a  desire  to  retain  limited 
portions  of  the  1999  TEW  amendments 
within  the  LEVII  waiver  consideration. 
As  a  result  of  CARB's  communications 
EPA  is  no  longer  considering  the  ZEV 
elements  contained  in  the  1999  and 

2001  ZEV  amendments.  Specifically, 
per  CARB's  request  EPA  is  not 
considering  any  of  CARB's  2001  ZEV 
amendments  which  are  those  referenced 
in  CARB's  letter  to  EPA  dated  May  21, 

2002  and  include  amendments  to 
CARB's  ZEV  program  requirements  and 
ZEV  credit  provisions.  In  addition,  EPA 
is  not  considering  any  of  the  1999  ZEV 
amendments  which  are  those  referenced 
in  CARB's  letter  dated  August  16,  2002 
and  include  the  ZEV  program  and  credit 
provisions  (adoption  of  13  CCR  section 
1962),  the  structural  changes  to  13  CCR 
section  1960.1(g)(1),  section 
1960.1(g)(2),  section  1960.1(h)(2),  and 
certain  changes  pertaining  to  ZEVs  in 
CARB's  doamient  incorporated  in 
section  1960.1(k)  entitled  "California 
Exhaust  Emission  Standards  and  Test 
Procedures  for  1988  and  Subsequent 
Model  Passenger  Cars,  Light-Duty 
Trucks  and  Medium-Duty  Vehicles" 
("Original  LDV/MDV  Standards  and 
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Test  Procedures").  CARB's  LEVH 
amendments  moved  all  of  the 
provisions  on  ZEVs  that  had  been  in  the 
Original  LDV/MDV  Standards  and  Test 
Procedm^s  into  a  new  document 
entitled  "California  Exhaust  Emission 
Standards  and  Test  Procedures  for  2003 
and  Subsequent  Model  Zero-Emission 
vehicles,  and  2001  and  Subsequent 
Model  Hybrid  Electric  Vehicles,  In  the 
Passenger  Car,  Light-Duty  Truck  and 
Medium-Duty  Vehicle  Classes'  ("the 
ZEV/HEV  Standards  and  Test 
Procedures")  which  was  incorporated  in 
13  CCR  section  1962(e).  The  portions  of 
the  ZEV/HEV  Standards  and  Test 
Procedures  that  pertain  to  HEVs  are 
incorporated  by  13  CCR  sections 
1960.1(k)  and  1961(d)  and  are  used  for 
determining  whether  HEVs  comply  with 
the  applicable  low-emission  vehicle 
standards.  EPA,  per  CARB's  request,  is 
not  considering  ihe  adoption  of  the  ZEV 
provisions  found  at  section  C  and 
sections  E.l,  4,  and  5  (these  sections  are 
only  ZEV  related)  of  the  ZEV/HEV 
Standards  and  Test  Procedures  nor  is 
EPA  considering  sections  A,  B,  D,  and 
E.  2  and  3  to  the  extent  that  they  pertain 
to  ZEVs  (to  the  extent  they  pertain  to 
HEVs,  EPA  is  considering  them  under 
the  current  waiver  consideration  and 
invites  comment  by  today's  notice  since 
some  parties  may  have  considered  the 
HEV  provisions  included  in  CARB's 
withdrawal  of  the  ZEV  amendments). 
Sections  E.6-E.9  of  the  ZEV/HEV 
Standards  and  Test  Procedures  apply  to 
HEVs  only  and  EPA  also  invites 
comment  on  such  sections.  Thus  by 
today's  notice  EPA  intends  to  clarify 
that  CARB  is  not  seeking  waiver 
consideration  at  this  time  of  any  of  the 
1999  ZEV  amendments  nor  is  CARB 
seeking  waiver  consideration  of  any  of 
the  2001  ZEV  amendments  and  EPA  is 
limiting  its  waiver  consideration 
accordingly. 

Dated:  September  19.  2002. 
JeCfrey  R.  Holmstead, 
Assistant  Administrator  for  Air  and 
Radiation. 

[FR  Doc.  02-24496  Filed  9-25-02;  8:45  am] 
BILLING  COOE  6S60-SI>-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7383-5] 

Annlston  PCB  Superfund  Site;  Notice 
of  Proposed  Settlement 

agency:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  proposed  settlement. 


SUMMARY:  The  United  States 
Environmental  Protection  Agency  is 
proposing  to  enter  into  an 
administrative  settlement  with 
Pharmacia  Corporation  (p/k/a  Monsanto 
Company)  and  Solutia  Inc.  for  response 
costs  pursuant  to  section  122  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA),  42  U.S.C.  9622(h)(1) 
concerning  the  Anniston  PCB 
Superfund  Site  (Site)  located  in 
Anniston,  Calhoun  Coimty,  Alabama. 
EPA  will  consider  public  comments  on 
the  proposed  settlement  for  thirty  (30) 
days.  EPA  may  withdraw  from  or 
modify  the  proposed  settlement  should 
such  comments  disclose  facts  or 
considerations  which  indicate  the 
proposed  settlement  is  inappropriate, 
improper  or  inadequate.  Copies  of  the 
proposed  settlement  are  available  from: 
Ms.  Paula  V.  Batchelor,  U.S.  EPA, 
Region  4,  (WMD-CPSB),  61  Forsyth 
Street,  SW.,  Atlanta,  Georgia  30303, 
(404)  562-8887. 

Written  comments  may  be  submitted 
to  Ms.  Batchelor  within  30  calendar 
days  of  the  date  of  this  publication. 

Dated:  September  9,  2002. 
James  T.  Miller, 

Acting  Chief  CERCLA  Program  Services 

Branch,  Waste  Management  Division. 

(FR  Doc.  02-24494  Filed  9-25-02;  8:45  am] 

BHJJNO  COOE  6S60-60-P 


FEDERAL  COMMUNICATIONS 
COMMISION 

Notice  of  Public  Information 
Coll«ctk>n(s)  Being  Reviewed  by  the 
Federal  Communications  Commission 

September  16.  2002. 

summary:  The  Federal  Communications' 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  current  valid  control  number. 
No  person  shall  be  subject  to  any 
penalty  for  failing  to  comply  with  a 
collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 


(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  November  25, 
2002.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commission!  Room  1-A804,  445  12th 
Street,  SW.,  Washington,  DC  20554,  or 
via  the  Internet  to  lesmith@fcc.gov 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s)  contact  Les 
Smith  at  202-4 1 8-02 1 7  or  via  the 
Internet  at  lesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number:  3060-0718. 

Title:  Part  101,  Governing  the 
Terrestrial  Microwave  Fixed  Radio 
Service. 

Form  Number:  N/A. 

Type  ofBeview:  Extension  of  a 
ciurently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities;  Not-for-profit 
institutions;  and  State,  Local,  or  Tribal 
Government. 

Number  of  Respondents:  20,489. 

Estimate  Time  per  Response:  0.5  to 
1.77  hours. 

Frequency  of  Response: 
Recordkeeping;  On  occasion  reporting 
requirements. 

Total  Annual  Burden:  1,609  hours. 

Total  Annual  Costs:  $90,624. 

Needs  and  Uses:  Sections  308,  309, 
and  310  of  the  Commimications  Act  of 
1934,  as  amended,  47  U.S.C.  Section 
310,  require  applicants  and  licensees 
who  operate  stations  in  the  public  and 
private  operational  fixed  services  to 
meet  certain  technical,  legal,  and  other 
qualifications  and  to  comply  with 
station  ownership  and  transfer 
restrictions. 

OMB  Control  Number:  3060-^740. 

Title:  Section  95.1015,  Disclosure 
Policies. 

Form  Number:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities. 

Number  of  Respondents:  203. 

Estimate  Time  per  Response:  1  hour. 
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Frequency  of  Response:  On  occasion 
reporting  requirements;  Third  party 
disclosure. 

Total  Annual  Burden:  203  hours. 

Total  Annual  Costs:  $10,000. 

Needs  and  Uses:  Amendments  to  the 
Commission's  Rules  governing  Low 
Power  Radio  and  Automated  Maritime 
Telecommunications  System  (AMTS) 
operations  in  the  216-217  MHz  band 
require  manufacturers  of  low  power 
radio  service  (LPRS)  equipment  to 
include  a  statement  covering  the  use  of 
the  equipment  to  ensure  that  television 
stations,  which  may  be  effected,  are 
made  aware  of  the  location  of  potential 
harmful  interference  from  AMTS 
operations. 

Federal  Communications  Commission. 
Mariene  H.  Dortch, 
Secretary. 

I  Fir  Doc.  02-24422  Filed  9-25-02:  8:45  am) 
BILLING  CODE  6712-10-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[WC  Docket  No.  02-150;  FCC  02-260] 

Joint  Application  by  BellSouth 
Corporation,  BellSouth 
Telecommunications,  Inc.,  and 
BellSouth  Long  Distance,  Inc.  for 
Provision  of  In-Region,  InterLATA 
Services  in  Alatiama,  Kentucky, 
Mississippi,  North  Carolina,  ar>d  South 
Carolina 

AGENCY:  Federal  Communications 
Commission.  j 

action:  Notice.       I 

summary:  In  the  document,  the  Federal 
Conununications  Commission 
(Commission)  grants  the  section  271 
application  of  BellSouth  Corporation,  et 
al.  (BellSouth)  for  authority  to  enter  the 
interLATA  teleconmiunications  market 
in  the  states  of  Alabama,  Kentucky, 
Mississippi,  North  Carolina,  and  South 
Carolina.  The  Commission  grants 
BellSouth's  application  based  on  its 
conclusion  that  BellSouth  has  satisfied 
all  of  the  statutory  requirements  for 
entry,  and  opened  its  local  exchange 
markets  to  full  competition. 
DATES:  Effective  September  27.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Aaron  Goldberger,  Attorney-Advisor, 
Wireline  Competition  Bureau,  at  (202) 
418-1591  or  via  the  Internet  at 
agoldber@fcc.gov.  The  complete  text  of 
this  Memorandum  Opinion  and  Order  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Information  Center, 
Portals  II,  445  12th  Street,  SW.,  Room 
CY-A257,  Washington,  DC  20554. 


Further  information  may  also  be 
obtained  by  calling  the  Wireline 
Competition  Bureau's  TTY  number: 
(202) 418-0484. 

SUPPtfMENTARY  INFORMATION:  This  is  a 
summary  of  the  Conmiission's 
Memorandum  Opinion  and  Order  in 
WC  Docket  No.  02-150,  FCC  02-260, 
adopted  September  18,  2002,  and 
released  September  18,  2002.  The  full 
text  of  this  order  may  be  purchased  from 
the  Commission's  duplicating 
contractor,  Qualex  International,  Portals 
II,  445  12th  Street,  SW..  Room  CY-B402, 
Washington,  DC  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
via  e-mail  qualexint@aol.com.  It  is  also 
available  on  the  Commission's  Web  site 
at  http://www.fcc.gov/Bureaus/ 
WirelineCompetition/in- 
regionapplications. 

Synopsis  of  the  Order 

1 .  History  of  the  Application.  On  June 
20,  2002,  BellSouth  filed  an  application, 
pursuant  to  section  271  of  the 
Telecommunications  Act  of  1996,  with 
the  Commission  to  provide  in-region, 
interLATA  service  in  the  states  of 
Alabama,  Kentucky,  Mississippi,  North 
Carolina,  and  South  Carolina. 

2.  The  State  Commissions' 
Evaluations.  The  Alabama  Public 
Service  Commission  (Alabama 
Commission),  the  Kentucky  Public 
Service  Commission  (Kentucky 
Commission),  the  Mississippi  Public 
Service  Commission  (Mississippi 
Commission),  the  North  Carolina 
Utilities  Commission  (North  Carolina 
Commission),  and  the  South  Carolina 
Public  Service  Commission  (South 
Carolina  Commission)  (collectively, 
state  commissions),  following  an 
extensive  review  process  over  a  number 
of  years,  advised  the  Commission  that 
BellSouth  had  met  the  checklist 
requirements  of  section  271  and  has 
taken  the  statutorily  required  steps  to 
open  its  local  markets  in  each  state  to 
competition.  Consequently,  the  state 
commissions  recommended  that  the 
Commission  approve  BellSouth's  in- 
region,  interUVTA  entry  in  their 
evaluations  and  comments  in  this 
proceeding. 

3.  The  Department  of  Justice's 
Evaluation.  The  Department  of  Justice 
filed  its  evaluation  of  BellSouth's 
application  on  July  30,  2002.  It 
recommended  approval  of  the 
application  subject  to  the  Commission's 
review  of,  among  other  things, 
BellSouth's  change  management  process 
for  operations  support  systems  (OSS). 
The  Department  of  Justice  stated  that 
BellSouth  had  made  substantial 
progress  in  addressing  issues  that  it  had 
previously  identified. 


Primary  Issues  in  Dispate 

4.  Compliance  with  Section  271  (c)  (1) 
(A).  The  Commission  concludes  that 
BellSouth  demonstrates  that  it  satisfies 
the  requirements  of  section  271  (c)(l)(A} 
based  on  the  interconnection 
agreements  it  has  implemented  with 
competing  carriers  in  Alabama, 
Kentucky,  Mississippi,  North  Carolina, 
and  South  Carolina.  The  record 
demonstrates  that  competitive  LECs 
serve  some  business  and  residential 
customers  using  predominantly  their 
own  facilities  in  each  of  the  states. 

5.  Checklist  Item  2 — Unbundled 
Network  Elements.  Based  on  the  record, 
the  Commission  finds  that  BellSouth 
has  provided  "nondiscriminatory  access 
to  network  elements  in  accordance  with 
the  requirements  of  sections  251(c)(3) 
and  252(d)(1)"  of  the  Act  in  compliance 
with  checklist  item  2. 

6.  The  Commission  finds  that 
BellSouth's  UNE  rates  in  each  of  the  five 
states  are  just,  reasonable,  and 
nondiscriminatory,  and  are  based  on 
cost  plus  a  reasonable  profit  as  required 
by  section  252(d)(1).  Thus,  BellSouth's 
UNE  rates  in  Alabama.  Kentucky, 
Mississippi,  North  Carolina,  and  South 
Carolina  satisfy  checklist  item  2.  The 
Commission  has  previously  noted  that 
difiierent  states  may  reach  different 
results  that  are  each  within  the  range  of 
what  a  reasonable  application  of 
TELRIC  would  produce.  After  reviewing 
commenters  criticism  of  loop  rate 
issues,  switching  rate  issues.  Daily 
Usage  File  (DUF)  rates,  and  BellSouth's 
non-recurring  OSS  charge,  the 
Commission  concludes  that  the  state 
commissions  followed  basis  TELRIC 
principles  and  there  is  insufficient 
evidence  to  demonstrate  that  the  state 
commissions  committed  clear  error. 

7.  Pursuant  to  this  checklist  item,  the 
Commission  finds  that  BellSouth  also 
provides  nondiscriminatory  access  to 
network  elements  in  a  manner  that 
allows  other  carriers  to  combine  such 
elements  themselves.  In  addition, 
BellSouth  demonstrates  that  it  provides 
to  competitors  combinations  of  already- 
combined  network  elements. 
Accordingly,  BellSouth  provides  UNEs, 
including  UNE  combinations,  in  the  five 
states  in  the  same  manner  as  the 
Commission  approved  in  Georgia  and 
Louisiana. 

8.  The  Commission  also  concludes 
that  BellSouth  meets  its  obligation  to 
provide  access  to  its  OSS — the  systems, 
databases  and  personnel  necessary  to 
support  network  elements  or  services. 
Based  on  the  evidence  presented  in  the 
record,  the  Commission  finds  that 
BellSouth  provides  nondiscriminatory 
access  to  each  of  the  primary  OSS 
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functions  (pre-ordering,  ordering, 
provisioning,  maintenance  and  repair, 
billing,  and  change  management  and 
technical  assistance).  BellSouth 
provides  access  to  its  OSS  in  a  manner 
that  enables  competing  carriers  to 
perform  the  functions  in  substantially 
the  same  time  and  manner  as  BellSouth 
or,  if  there  is  not  an  appropriate  retail 
analogue  in  BellSouth's  systems,  in  a 
manner  that  permits  an  efficient 
competitor  a  meaningful  opportunity  to 
compete. 

9.  specifically,  regarding  change 
management,  the  Commission  finds 
that,  since  the  BellSouth  Georgia/ 
Louisiana  Section  271  Order,  BellSouth 
has  continued  to  improve  the  adequacy 
of  its  plan  by  broadening  its  scope  and 
by  increasing  the  role  of  competitive 
LECs  in  the  process.  While  the 
Commission  finds  that  problems  still 
exist  with  respect  to  BellSouth's 
adherence  to  the  change  management 
process,  the  Commission  finds  those 
problems — generally,  the  quality  of 
software  releases  and  the  number  of 
change  requests  awaiting 
implementation — are  not  sufficient  to 
warrant  a  finding  of  checklist 
noncompliance. 

Other  Checklist  Items. 

10.  Checklist  Item  1 — Interconnection. 
Based  on  the  evidence  in  the  record,  the 
Conmiission  finds  that  BellSouth 
demonstrates  that  it  provides 
interconnection  in  accordance  with  the 
requirements  of  section  251(c)(2),  and  as 
specified  in  section  271  and  applied  in 
the  Commission's  prior  orders.  Pursuant 
to  this  checklist  item,  BellSouth  must 
allow  other  carriers  to  interconnect  their 
networks  to  its  network  for  the  mutual 
exchange  of  traffic,  using  any  available 
method  of  interconnection  at  any 
available  point  in  BellSouth's  network. 
BellSouth's  performance  generally 
satisfies  the  applicable  benchmark  or 
retail  comparison  standards  for  this 
checklist  item. 

11.  Checklist  Item  4— Unbundled 
Local  Loops.  BellSouth  demonstrates 
that  it  provides  unbiindled  local  loops 
in  accordance  with  the  requirements  of 
section  271  and  our  rules  in  that  it 
provides  "local  loop  transmission  from 
the  central  office  to  the  customer's 
premises,  imbundled  bom  local 
switching  or  other  services."  More 
specifically,  BellSouth  establishes  that  it 
provides  access  to  loop  make-up 
information  in  compliance  with  the 
UNE  Remand  Order  and 
nondiscriminatory  access  to  stand  alone 
xDSL-capable  loops  and  high-capacity 
loops.  Also,  BellSouth  provides  voice 
grade  loops,  both  as  new  loops  and 
through  hot-cut  conversions,  in  a 


nondiscriminatory  manner.  Finally, 
BellSouth  has  demonstrated  that  it  has 
a  line-sharing  and  line-splitting 
provisioning  process  that  affords 
competitors  nondiscriminatory  access  to 
these  fricilities. 

12.  Checklist  Item  5 — Unbundled 
Transport.  Section  271(c)  (2)  (B)  (v)  of 
the  competitive  checklist  requires  a 
BOC  to  provide  "local  transport  from 
the  trunk  side  of  a  wireline  local 
exchange  carrier  switch  unbundled  from 
switching  or  other  services."  The 
Commission  concludes,  based  upon  the 
evidence  in  the  record,  that  BellSouth 
demonstrates  that  it  provides 
unbimdled  local  transport,  in 
compliance  with  the  requirements  of 
cheddist  item  5. 

13.  Checklist  Item  »— White  Pages 
Directory  Listings.  Based  on  the  record, 
the  Commission  finds  that  BellSouth 
provides  white  page  directory  listings 
for  customers  of  the  other  carrier's 
telephone  exchange  service  and  permits 
competitive  providers  of  telephone 
exchange  service  and  toll  service  to 
have  access  to  directory  listings  in 
compliance  with  checklist  item  8. 

14.  Checklist  Item  10 — Databases  and 
Associated  Signaling.  BellSouth  has 
demonstrated  that  it  provides 
"nondiscriminatory  access  to  databases 
and  associated  signaling  necessary  for 
call  routing  and  completion"  in 
compliance  with  the  requirements  of 
checklist  item  10. 

15.  Checklist  Item  11— Number 
Portability.  Section  251(b)(2)  requires  all 
LECs  "to  provide,  to  the  extent 
technically  feasible,  number  portability 
in  accordance  with  requirements 
prescribed  by  the  Commission."  Based 
on  the  evidence  in  the  record,  we  find 
that  BellSouth  complies  with  the 
requirements  of  checklist  item  11. 

16.  Checklist  Item  12— Local  Dialing 
Parity.  Based  on  the  evidence  in  the 
record,  the  Commission  concludes  that 
BellSouth  provides  nondiscriminatory 
access  to  such  services  or  information  as 
are  necessary  to  allow  the  requesting 
carrier  to  implement  local  dialing  parity 
in  accordance  with  the  requirements  of 
section  251(b)(3)  of  the  Act  in 
compliance  with  checklist  item  12. 

17.  Checklist  Items  3.  6.  7.  9. 13  and 
14.  An  applicant  under  section  271 
must  demonstrate  that  it  complies  with 
checklist  item  3  (access  to  poles,  ducts, 
and  conduits),  item  6  (unbundled  local 
switching),  item  7  (911/E911  access  and 
directory  assistance/operator  services), 
item  9  (nimibering  administration),  item 

13  (reciprocal  compensation),  and  item 

14  (resale).  Based  on  the  evidence  in  the 
record,  the  Commission  concludes  that 
BellSouth  demonstrates  that  it  is  in 


compliance  with  checklist  items  3, 6,  7, 
9, 13,  and  14  in  the  five  states. 

18.  Section  272  Compliance. 
BellSouth  provides  evidence  that  it 
maintains  the  same  structural  separation 
and  nondiscrimination  safeguards  in 
Alabama,  Kentucky,  Mississippi,  North 
Carolina,  and  South  Carolina  as  it  does 
in  Georgia  and  Louisiana,  states  in 
which  BellSouth  has  already  received 
section  271  authority.  Therefore,  the 
Commission  concludes  that  BellSouth 
has  demonstrated  that  it  is  in 
compliance  with  the  requirements  of 
section  272. 

19.  Public  Interest  Analysis.  The 
Commission  concludes  that  approval  of 
this  application  is  consistent  with  the 
pubUc  interest.  It  views  the  public 
interest  requirement  as  an  opportunity 
to  review  the  circumstances  presented 
by  the  applications  to  ensure  that  no 
other  relevant  factors  exist  that  would 
fiiistrate  the  congressional  intent  that 
markets  be  open,  as  required  by  the 
competitive  checklist,  and  that  entry 
will  therefore  serve  the  public  interest 
as  Congress  expected.  The  Commission 
finds  that  barriers  to  competitive  entry 
in  the  local  exchange  markets  have  been 
removed  and  that  the  local  exchange 
markets  in  each  state  are  open  to 
competition.  The  Commission  also  finds 
that  the  performance  monitoring  and 
enforcement  mechanisms  developed  in 
each  state,  in  combination  with  other 
factors,  provide  meaningful  assurance 
that  BellSouth  will  continue  to  satisfy 
the  requirements  of  section  271  after    . 
entering  the  long  distance  market. 

20.  Section  271(d)(6)    Enforcement 
Authority.  Working  with  each  of  the 
state  commissions,  the  Commission 
intends  to  closely  monitor  BellSouth's 
post-approval  compliance  to  ensure  that 
BellSouth  continues  to  meet  the 
conditions  required  for  section  271 
approval.  It  stands  ready  to  exercise  its 
various  statutory  enforcement  powers 
quickly  and  decisively  in  appropriate 
circumstances  to  ensure  that  the  local 
market  remains  open  in  each  of  the 
states. 

Federal  Communications  Ckimmission. 
Mariene  H.  Dortch, 
Secretary. 

(PR  Doc.  02-24420  Filed  9-25-02;  8:45  am) 
MLLINQ  COM  6712-01-^ 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Information  Collection 
Activities:  SulMnission  for  0MB 
Review;  Comment  Request 

agency:  Federal  Deposit  Insurance 
Corporation  (FDIC). 

ACTION:  Notice  of  information  collection 
to  be  submitted  to  0M6  for  review  and 
approval  under  the  Paperwork 
Reduction  Act  of  1995. 

SUMMARY:  In  accordance  with 
requirements  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.).  the  FDIC  hereby  gives  notice 
that  it  has  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  a 
request  for  OMB  review  and  approval  of 
the  information  collection  system 
described  below  pursuant  to  OMB's 
emergency  processing  procedures.  The 
FDIC  has  requested  OMB  to  approve  the 
collection  by  October  1 1 ,  2002. 

Type  of  Review:  Emergency 
processing  of  a  new  information 
collection. 

Title:  Insured  Deposit  Survey. 

OMB  Number:  3064-new. 

Annual  Burden: 

Estimated  annual  number  of 
respondents:  20. 

Estimated  time  per  response:  30 
minutes. 

Average  annual  burden  hours:  10 
hours. 

OMB  Reviewer:  Joseph  F.  Lackey,  Jr., 
(202)  395-7316,  Office  of  Management 
and  Budget,  Office  of  Information  and 
Regulatory  Affairs,  Washington,  DC 
20503. 

FDIC  Contact:  Thomas  Nixon,  Senior 
Attorney,  Legal  Division,  Federal 
Deposit  Insurance  Corporation,  550  1 7th 
Street  NW.,  Washington,  DC  20429, 
(202) 898-8766. 

Comments:  Comments  on  this 
collection  of  information  are  welcome 
and  should  be  submitted  on  or  before 
October  11,  2002,  to  both  the  OMB 
reviewer  and  the  FDIC  contact  listed 
above. 

ADDRESSES:  Information  about  this 
submission,  including  copies  of  the 
proposed  collection  of  information,  may 
be  obtained  by  calling  or  writing  the 
FDIC  contact  listed  above.  FAX  number 
(202)  898-3838;  Internet  address: 
comments@fdic.gov. 

SUPPLEMENTARY  INFORMATION:  The  FDIC 
Board  of  Directors  is  required, 
semiannually,  to  set  deposit  insurance 
assessment  premiums  to  be  paid  by 
insured  financial  institutions  to  ensure 
that  the  reserve  ratio  is  maintained  at 
the  statutorily  mandated  Designated 


Reserve  Ratio  of  1.25  percent.  The  FDIC 
Board  must  next  set  these  premiums  in 
early  November  2002.  To  do  this 
effectively,  and  without  burdening 
banks  with  unnecessary  insurance 
premiums,  the  FDIC  needs  a  timely  and 
reliable  measure  of  estimated  insured 
deposits.  The  FDIC  is  able  to  obtain  the 
necessary  information  from  most  banks 
through  the  September  30,  2002  "Call 
Report,"  an  OMB-approved  information 
collection,  in  time  to  make  its  decision 
on  premiums  in  early  November. 
However,  certain  banks  have  the  option 
of  submitting  their  Call  Report  at  a  later 
date,  so  that  their  deposit  data  would 
not  be  available  until  after  the  FDIC 
Board  has  to  make  its  decision.  The 
FDIC  is  proposing  a  one-time,  early 
November  survey  of  no  more  than  20 
banks  requesting  them  to  provide 
current  estimates  of  the  amounts  to  be 
reported  in  two  items  in  the  Call  Report 
that  they  would  be  obligated  to  submit 
within  two  weeks  of  the  survey. 

Dated:  September  20.  2002. 

Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 
Executive  Secretary. 
[FR  Doc.  02-24398  Filed  9-25-02;  8:45  am] 

BILUNG  COOE  6n4-01-P 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 


noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  http://www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  October  21, 
2002. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Sue  Costello,  Vice  President)  1000 
Peachtree  Street,  N.E.,  Atlanta,  Georgia 
30309-4470: 

1 .  Putnam-Greene  Financial 
Corporatiojx,  Eatonton,  Georgia;  to 
acquire,  100  percent  of  the  voting  shars 
of  The  Citizens  Bank  of  Cochran, 
Cochran,  Georgia. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  20,  2002. 
lennifier  J.  Johnson, 
Secretary  of  the  Board. 

IFR  Doc.  02-24399  Filed  9-25-02;  8:45  am] 
BILUNG  COOE  6210-01-S 


FEDERAL  TRADE  COMMISSION 
SES  Performance  Review  Board 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
appointment  of  members  to  the  FTC 
Performance  Review  Board. 

FOR  FURTHER  INFORMATION  CONTACT: 

Janet  Silva,  Director  of  Human 
Resources,  600  Pennsylvania  Avenne 
NW.,  Washington,  DC  20580,  (202)  326- 
2022. 

SUPPLEMENTARY  INFORMATION: 
Publication  of  the  Performance  Review 
Board  (PRB)  membership  is  required  by 
5  U.S.C.  4314(c)(4).  The  PRB  reviews 
and  evaluates  the  initial  appraisal  of  a 
senior  executive's  performance  by  the 
supervisor,  and  makes 
recommendations  regarding 
performance  ratings  to  the  Chairman. 

The  following  individuals  have  been 
designated  to  serve  on  the  Commission's 
Performance  Review  Board: 

Rosemarie  A.  Straight,  Executive 

Director,  Chair. 
Howard  J.  Beales,  Director,  Bureau  of 

Consumer  Protection. 
David  T.  Schefbnan,  Director,  Bureau  of 

Economics. 
Christine  Cr  Wilson,  Chief  of  Staff. 
Joseph  J.  Simons,  Director,  Bureau  of 

Competition. 
William  E.  Kovacic,  General  Counsel. 
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By  direction  of  the  Commission. 
Donald  S.  Clark, 
Secretary. 

[FR  Doc.  02-24419  Filed  9-25-02;  8:45  am] 
BIUJNQ  COOE  6780-ai-«l 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Meeting  of  ttte  Secretary's  Advisory 
Committee  on  Ragulatoiy  Reform- 
Cancellation 

agency:  Office  of  the  Assistant 

Secretary  for  Planning  and  Evaluation, 

HHS. 

ACTKM:  Notice  of  cancellation  of 

meeting. 

SUMMARY:  This  notice  annoimces  the 
cancellation  of  a  public  meeting  of  the 
Elepartment  of  Health  and  Human 
Services  (HHS)  Secretary's  Advisory 
Committee  on  Regulatory  Reform  that 
was  scheduled  to  be  held  on  Tuesday, 
October  1,  from  9  a.m.  to  5  p.m.  and  on 
Tuesday,  Jime  11,  from  8  a.m.  to  3  p.m. 
This  meeting  will  be  rescheduled  for  a 
later  date.  Information  about  dates, 
times,  and  locations  for  the  meeting  will 
be  posted  in  the  Federal  Register  and  on 
the  Committee  Web  site  at 
www.regrefonn.hhs.gov  once  the  event 
has  been  rescheduled. 
FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  P.  Sparr,  Executive 
Coordinator,  Secretary's  Advisory 
Committee  on  Regulatory  Reform,  Office 
of  the  Assistant  Secretary  for  Planning 
and  Evaluation,  200  Independence 
Avenue,  SW..  Room  344G,  Washington, 
DC.  20201,  (202)  401-5182. 
SUPPLEMENTARY  INFORMATION:  On  June  8, 
2001,  HHS  Secretary  Thompson 
annoimced  a  Department-wide  initiative 
to  reduce  regulatory  burdens  in  health 
care,  to  improve  patient  care,  and  to 
respond  to  the  concerns  of  health  care 
providers  and  industry.  State  and  local 
Governments,  and  individual 
Americans  who  are  affected  by  HHS 
rules.  Common  sense  approaches  and 
careful  balancing  of  needs  can  help 
improve  patient  care.  As  part  of  this 
initiative,  the  Department  established 
the  Secretary's  Advisory  Committee  on 
Regulatory  Reform  to  provide  findings 
and  recommendations  regarding 
potential  regulatory  changes.  These 
changes  would  enable  HHS  programs  to 
reduce  burdens  and  costs  associated 
with  departmental  regulations  and 
paperwork,  while  at  the  same  time 
maintaining  or  enhancing  the 
effectiveness,  efficiency,  impact,  and 
access  of  HHS  programs. 


Dated:  September  20,  2002. 
William  Raub, 

Deputy  Assistant  Secretary  for  Planning  and 
Evaluation. 

[FR  Doc.  02-24433  Filed  9-25-02;  8:45  am] 
BIUMQ  COOE  4181-06-f 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Sut>stances  and 
Disease  Registry 

[ATSDR-185] 

Availability  of  Draft  Interaction  Profiles 

AGENCY:  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR), 
Department  of  Health  and  Human 
Services  (HHS). 
ACTION:  Notice  of  availability. 

SUMMARY:  This  notice  announces  the 
availability  of  three  draft  interaction 
profiles  prepared  by  ATSDR  for  review 
and  comment. 

DATES:  To  ensure  consideration, 
comments  on  these  draft  documents 
must  be  received  on  or  before  November 
30,  2002.  Comments  received  after  the 
close  of  the  public  comment  period  will 
be  considered  at  the  discretion  of 
ATSDR  based  upon  what  is  deemed  to 
be  in  the  best  interest  of  the  general 
public. 

ADDRESSES:  Requests  for  copies  of  the 
draft  interaction  profiles  should  be  sent 
to  the  attention  of  Ms.  Franchetta 
Stephens,  Division  of  Toxicology, 
Agency  for  Toxic  Substances  and 
Disease  Registry,  Mailstop  E-29, 1600 
Clifton  Road,  NE.,  Atlanta,  Georgia 
30333. 

Requests  for  the  draft  interaction 
profiles  must  be  in  writing,  and  must 
specifically  identify  the  interaction 
profile(s)  that  you  wish  to  receive.  The 
documents  will  be  primarily  available 
in  pdf  files.  If  you  do  not  have  a 
computer,  you  can  ask  for  a  hard  copy. 
ATSDR  reserves  the  right  to  provide 
only  one  copy  of  each  profile  requested, 
free  of  charge.  In  case  of  extended 
distribution  delays,  requestors  will  be 
notified. 

Interaction  profiles  will  also  be 
available  on  ATSDR's  Web  site  at 
http://www.atsdr.cdc.gov. 

Written  comments  and  other  data 
submitted  in  response  to  this  notice  and 
the  draft  interaction  profiles  should  bear 
the  docket  control  number  ATSDR-185. 
Send  one  copy  of  all  comments  and 
three  copies  of  all  supporting 
docimients  to  Dr.  Hana  Pohl,  ATSDR, 
Division  of  Toxicology,  Mailstop  E-29, 
1600  Clifton  Road,  Atlanta,  Georgia 


30333  by  the  end  of  the  comment 
period.  Because  all  public  comments 
regarding  ATSDR  interaction  profiles 
are  available  for  public  inspection  after 
the  documents  are  published  in  final,  no 
confidential  business  information  or 
other  confidential  information  should 
be  submitted  in  response  to  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Franchetta  Stephens,  Division  of 
Toxicology,  Agency  for  Toxic 
Substances  and  Disease  Registry, 
Mailstop  E-29. 1600  Clifton  Road,  NE., 
Atlanta,  Georgia  30333,  telephone 
(888)422-8737  or  (404)498-0720. 
SUPPLEMENTARY  INFORMATION:  These 
interaction  profiles  were  developed  by 
ATSDR  for  hazardous  substances  at 
Department  of  Energy  (DOE)  and 
National  Aeronautics  and  Space 
Administration  (NASA)  waste  sites 
imder  section  104(i)(3)  and  (5)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA).  This  public  law 
mandates  that  ATSDR  shall  assess 
whether  adequate  information  on  health 
effects  is  available  for  the  priority 
hazardous  substances.  Where  such 
information  is  not  available  or  under 
development,  ATSDR  shall,  in 
cooperation  with  the  National 
Toxicology  Program,  initiate  a  program 
of  research  to  determine  these  health 
effects.  The  Act  further  directs  that 
where  feasible,  ATSDR  shall  develop 
methods  to  determine  the  health  effects 
of  substances  in  combination  with  other 
substances  with  which  they  are 
commonly  found.  The  Food  Quality 
Protection  Act  (FQPA)  of  1996  requires 
that  factors  to  be  considered  in 
establishing,  modifying,  or  revoking 
tolerances  ror  pesticide  chemical 
residues  shall  include  the  available 
information  concerning  the  cumulative 
effects  of  substances  that  have  a 
common  mechanism  of  toxicity,  and 
combined  exposure  levels  to  the 
substance  and  other  related  substances. 
The  FQPA  requires  that  the 
Administrator  of  the  U.S. 
Environmental  Protection  Agency 
consult  with  the  Secretary  of  the 
Department  of  Health  and  Himian 
Services  (which  includes  ATSDR)  in 
implementing  some  of  the  provisions  of 
the  act. 

To  carry  out  these  legislative 
mandates,  ATSDR  has  developed  a 
chemical  mixtures  program.  As  part  of 
the  mixtures  program,  ATSDR 
developed  a  guidance  manual  that 
outlines  the  latest  methods  for  mixtures 
health  assessment.  In  addition,  a  series 
of  documents  called  interaction  profiles 
are  being  developed  for  certain  priorify 
mixtures  that  are  of  special  concern  to 
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ATSDR.  The  purpose  of  an  interaction 
profile  is  to  evaluate  data  on  the 
toxicology  of  the  "whole"  priority 
mixture  (if  available)  and  on  the  joint 
toxic  action  of  the  chemicals  in  the 
mixtiue  in  order  to  recommend 
approaches  for  the  exposure-based 
assessment  of  the  potential  hazard  to 
public  health. 

Although  key  studies  for  each  of  the 
mixtiu^s  were  considered  during  the 
profile  development  process,  this 
Federal  Register  notice  seeks  to  solicit 
any  additional  studies,  particularly 
unpublished  data  and  ongoing  studies, 
which  will  be  evaluated  for  possible 
addition  to  the  profiles  now  or  in  the 
future. 


The  following  draft  documents  will  be 
available  to  the  public  on  or  about, 
September  1.2002. 

Document  1 :  Interaction  profile  for 
cesium,  cobalt,  polychlorinated 
biphenyls,  strontium,  euid 
trichloroethylene. 

Document  2:  Interaction  profile  for 
arsenic,  hydrazines,  jet  fuels,  strontium, 
^trichloroethylene. 

Document  3:  Interaction  profile  for 
cyanide,  fluoride,  nitrate,  and  uranium. 

All  documents  issued  as  "Drafts  for 
Public  Comment"  represent  ATSDR's 
best  efforts  to  provide  important 
toxicological  information  on 
interactions  of  priority  hazardous 
substances.  We  are  seeking  public 
comments  and  additional  information 
which  may  be  used  to  supplement  these 
documents.  ATSDR  remains  committed 
to  providing  a  public  comment  period 
for  these  documents  as  a  means  to  best 
serve  public  health  and  our  clients. 

Dated:  September  19.  2002. 
Georgi  )ones. 

Director,  Office  of  Policy  and  External  Affairs. 

Agency  for  Toxic  Substances  and  Disease 

Registry. 

[FR  Doc.  02-24414  Filed  9-25-02;  8:45  ami 

BHJJNG  CODE  4163-70-P      - 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60  Day-02-81] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  498-1210. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
oT  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  acciuacy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techMques 
or  other  forms  of  information 
technology.  Send  comments  to  Anne 
O'Connor,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24,  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Project:  Impact  Evaluation 
of  CDC's  Arthritis  Physical  Activity 
Campaign:  Physical  Activity.  The 
Arthritis  Pain  Reliever — New — National 
Center  for  Chronic  Disease  Prevention 
and  Health  Promotion  (NCCDPHP), 
Centers  for  Disease  Control  and 
Prevention  (CDC). 

Background 

Arthritis  affects  nearly  43  million 
Americans,  or  about  one  in  every  six 
people,  and  is  the  leading  cause  of 
disability  among  adults  in  the  United 
States.  Because  of  the  broad  public 
health  impact  of  this  disease,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  developed  the 
National  Arthritis  Action  Plan  in  1998 


as  a  comprehensive  approach  to 
reducing  the  burden  of  arthritis  on  the 
United  States. 

As  part  of  its  efforts  to  implement  the 
National  Arthritis  Action  Plan,  the  CDC 
arthritis  program  developed  a  physical 
activity  campaign  for  people  with 
arthritis  (PWA),  specifically  Afiican 
American  and  Caucasian  men  and 
women  aged  45-64,  high  school 
education  or  less,  and  annual  income 
less  than  $35,000  per  year.  Campaign 
materials  include  print  ads,  15-,  30-  and 
60-second  radio  public  service 
announcements,  and  desktop  displays 
with  brochures  for  pharmacies,  doctors' 
offices,  and  community  centers.  The 
campaign  objectives  are  to  increase 
target  audience  members'  (1)  Beliefs 
about  physical  activity  as  an  arthritis 
management  strategy  (there  are  "things 
they  can  do"  to  make  arthritis  better, 
and  physical  activity  is  an  important 
part  of  arthritis  management);  (2) 
Knowledge  of  the  benefits  of  physical 
activity  and  appropriate  physical 
activity  for  people  with  arthritis;  (3) 
Confidence  in  their  ability  to  be 
physically  active,  and  (4)  Trial  of 
physical  activity  behaviors. 

In  Spring  and  Summer  2002,  Physical 
Activity.  The  Arthritis  Pain  Reliever  is 
being  pilot-tested  by  6  CDC-funded 
arthritis  states;  eventually  materials  will 
be  disseminated  to  all  38  states  funded 
for  arthritis  programs  by  CDC.  The 
preliminary  pilot  tests  are  focusing  on 
reach  and  exposure;  a  more  thorough 
evaluation  is  necessary  to  assess  impact 
of  the  campaign.  This  in-depth 
evaluation  will  be  used  to  guide  the 
public  health  practice  of  the  38  CDC- 
funded  state  arthritis  programs  and  their 
partners  in  determining  to  what  extent 
the  arthritis  physical  activity  campaign 
has  achieved  its  objectives. 

With  the  help  of  a  contractor  skilled 
in  evaluation  of  health  communication 
campaigns,  CDC  will  conduct  an  impact 
evaluation  using  convenience  samples 
in  up  to  12  selected  geographic  areas. 
The  evaluation  may  include  but  not  be 
limited  to  gathering  information  from 
the  target  audiences  of  (a)  people  with 
arthritis,  and  (b)  physicians  and  other 
health  care  professionals  through 
community  surveys,  in-person  and 
follow-up  telephone  interviews, 
intercept  interviews,  and  other 
quantitative  methods  recommended  by 
the  evaluation  contractor.  There  is  no 
cost  to  respondents. 
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Respondents 


Number  of 
respondents 


Number  of 
responses/ 
respondent 


Average 

burden/re- 

sportse  (in 

hours) 


Total 

burden 

(in  hours) 


People  with  Arthritis  (quantitative  survey) 

People  with  Arthritis  (qualitative  data  collection,  ie.,  focus  groups) 
MDs  and  other  health  care  professionals  

Total .s 


2000 

100 

24 


20^ 
90«0 
90/60 


687 

ISO 

36 


853 


Dated:  September  18.  2002. 
Nancy  E.  Cheal, 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention. 
[FR  Doc.  02-24401  Filed  9-25-02;  8:45  am] 

BILUNG  CODE  416»-1»-P 


DEPARTMENT  OF  HEALTH  AND 
HUIMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60Day-02-82] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportimity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  498-1210. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 


clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Seleda 
Perryman,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24.  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Project:  Human  Exposure  to 
Cyanobacterial  (blue-green  algal)  Toxins 
in  Drinking  Water:  Risk  of  Exposure  to 
Microcystin  from  Public  Water  Systems 
(OMB.  No.  0920-0527)— Extension- 
National  Center  for  Environmental 
Health  (NCEH),  Centers  for  Disease 
Control  and  Prevention  (CDC). 

r 

Background 

Cyanobacteria  (blue-green  algae)  can 
be  found  in  terrestrial,  fresh,  brackish, 
or  marine  water  environments.  Some 
species  of  cyanobacteria  produce  toxins 
that  may  cause  acute  or  chronic 
illnesses  (including  neurotoxicity, 
hepatotoxicity.  and  skin  irritation)  in 
humans  and  animals  (including  other 
mammals,  fish,  and  birds).  A  number  of 
human  health  effects,  including 
gastroenteritis,  respiratory  effects,  skin 
irritations,  allergic  responses,  and  liver 
damage,  are  associated  with  the 
ingestion  of  or  contact  with  water 
containing  cyanobacterial  blooms. 
Although  the  balance  of  evidence,  in 
conjunction  with  data  from  laboratory 
animal  research,  suggests  that 
cyanobacterial  toxins  are  responsible  for 


a  range  of  human  health  effects, 
however,  there  have  been  few 
epidemiologic  studies  of  this 
association.  We  plan  to  recruit  100 
people  whose  tap  water  comes  from  a 
source  with  a  current  cyanobaterial 
bloom  (i.e.,  M.  aeruginosa)  and  who 
report  drinking  unfiltered  tap  water.  We 
also  plan  to  recruit  100  people  who 
report  drinking  unfiltered  tap  water  but 
whose  tap  water  source  is  groundwater 
that  has  not  been  contaminated  with 
cyanobacteria.  This  population  will 
serve  as  our  referent  population  for  the 
analysis  of  microcystins  in  blood  and 
for  the  clinical  assays.  We  will 
administer  a  questionnaire  and  collect 
blood  samples  from  all  study 
participants.  Blood  samples  will  be 
analyzed  using  a  newly  developed 
molecular  assay  for  levels  of 
microcystins — the  hepatotoxin 
produced  by  Micocystis  aeruginosa.  We 
also  will  analyze  blood  samples  for 
levels  of  liver  enzymes  (a  biological 
marker  of  hepatotoxicity)  and  for  a 
number  of  clinical  parameters  including 
hepatitis  infection  (a  potential 
confounder  in  our  study).  We  will 
evaluate  whether  we  can  (1)  Detect  low 
levels  of  microcystins  (<10  ng/ml  of 
blood),  in  the  blood  of  people  who  are 
exposed  to  very  low  levels  of  this  toxin 
in  their  drinking  water,  (2)  utilize 
clinical  endpoints  such  as  blood  liver 
enzyme  levels  as  biomarkers  of 
exposure  and  biological  effect,  and  (3) 
compare  the  analytical  results  for  the 
exposed  population  with  the  results 
from  the  referent  population.  There  is 
no  cost  to  respondents. 


T 


Respondents 


Number  of 
respondents 


Number  of 
responses/ 
respondent 


Average 

burden/re- 
sponse (in 
hours) 


Total 

burden 

(in  hours) 


Telephone  Contact  

Sun/ey 

Tap  water  sample  collection 

Total 


300 
200 
200 


10/60 

1 

30/60 


50 
200 

100 


350 
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Dated:  September  19.  2002. 
Nancy  E.  Cheat,  | 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation.  Centers  for  Disease  Control 
and  Prevention. 

IFR  Doc.  02-24403  Filed  9-25-02;  8:45  am) 
BHJJNG  CODE  4163-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 


[30DAY-47-02] 


Agency  Forms  i 
Reduction  Act  Review 


Undergo! 


ng  Paperwork 


The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  under 
review  by  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 
Officer  at  (404)  498-1210.  Send  written 
comments  to  CDC,  Desk  Officer.  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503.  Written 


comments  should  be  received  within  30 
days  of  this  notice. 

Proposed  Project:  Hospital 
Bioterrorism  Needs  Assessment — New — 
National  Center  for  Infectious  Disease 
(NCID),  Centers  for  Disease  Control  and 
Prevention  (CDC).  In  October-November 
2001,  following  the  reports  of  anthrax 
cases,  the  infection  control  community 
indicated  to  the  Division  of  Healthcare 
Quality  Promotion  that  there  was  a  need 
for  more  bioterrorism-related 
information.  A  needs  assessment  was 
created  and  pilot  tested  in  eight 
hospitals  to  assist  DHQP  in  providing 
guidance  to  hospitals  for  preparedness 
and  response.  The  needs  assessment 
will  gadier  information  that  will  help 
the  Division  and  other  areas  of  CDC  in 
evaluating  CDC  strategies  for  identifying 
and  developing  the  materials  and 
commimication  mechanisms  that 
hospitals  need  most  to  adequately 
prepare  for  and  respond  to  possible 
bioterrorism  events  in  the  future.  The 
Division  of  Healthcare  Quality 
Promotion  has  a  more  than  30-year 
history  of  being  seen  as  a  reliable  source 
of  information  to  the  infection  control 
community.  Our  objective  is  to 
determine  the  needs  of  hospitals  so  they 
are  adequately  prepared  to  recognize 


and  treat  bioterrorism-related  diseases 
and  prevent  further  transmission  of 
disease.  This  will  ultimately  enable 
them  to  do  their  jobs  better,  identify 
bioterrorism  events  more  quickly,  and 
prevent  morbidity  and  mortality. 

The  needs  assessment  will  assess  the 
bioterrorism  planning  and 
preparedness,  resources  and 
communication,  impact  of  anthrax 
events,  surveillance  for  bioterrorism- 
related  diseases,  education  and  training, 
and  information  needs  in  hospitals.  The 
data  fi-om  responding  hospitals  will  be 
used  to  develop  improved  methods  of 
communication  to  healthcare  providers 
and  facilities,  establish  the  best  way  for 
CDC  to  disseminate  materials,  assure 
disaster  plans  are  in  place,  and 
determine  what  information  from  CDC 
is  of  greatest  need  to  healthcare 
facilities. 

The  data  collection  will  use  web- 
based  technology  to  gather  information 
in  a  systematic  fashion  to  better  assist 
hospitals.  These  topics  were  chosen  for 
the  needs  assessment  by  staff  members 
jjf  the  Division  of  Healthcare  Quality 
Promotion,  who  provided  expertise  to 
healthcare  facilities  after  the  September 
11th  attacks.  The  estimated  annualized 
burden  is  1.000  hours. 


Title 


Bioterrorism  needs  assessment  for  healttKare  facilities 


Numtier  of 
respondents 


4,000 


Number  of 
responses/ 
respondent 


1 


Average 

burden/ 

response 

(in  hrs.) 


15/60 


Dated:  September  19,  2002. 
Nancy  Cheal, 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation  Centers  for  Disease  Control 
and  Prevention. 
[PR  Doc.  02-24402  Filed  9-25-02;  8:45  am] 

BHXING  COOC  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Endocrinoiogic  and  Metabolic  Drugs 
Advisory  Committee;  Amendment  of 
Notice 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
amendment  to  the  notice  of  meeting  of 
the  Endocrinoiogic  and  Metabolic  Drugs 
Advisory  Committee.  This  meeting  was 
announced  in  the  Federal  Register  of 
August  1.  2002  (67  FR  49945).  The 


amendment  is  being  made  to  reflect  a 
change  in  the  Agenda  portion  of  the 
document.  The  meeting  was  originally 
scheduled  for  September  25,  26,  and  27. 
2002.  However,  due  to  administrative 
complications,  the  discussions  on 
September  26  and  27,  2002,  will  be 
postponed  until  a  later  date.  There  are 
no  other  changes. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Reedy,  Center  for  Drug 
Evaluation  and  Research  (HFD-21), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-7001.  FAX  301-827-6776.  or 
e-mail:  reedyk@cder.fda.gov,  or  FDA 
Advisory  Committee  Information  Line, 
1-800-741-8138  (301-443-0572  in  the 
Washington,  DC  area),  code  12536,  for 
up-to-date  information  on  this  meeting. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  August  1,  2002,  FDA 
announced  that  a  meeting  of  the 
Endocrinoiogic  and  Metabolic  Drugs 
Advisory  Committee  would  be  held  on 
September  25,  26,  and  27,  2002.  On 
page  49945,  in  the  first  column,  the 


Agenda  portion  of  the  meeting  is 
amended  to  read  as  follows: 

Agenda:  On  September  25.  2002.  the 
committee  will  discuss  appropriate 
designs  for  clinical  trials  of  new 
osteoporosis  treatments. 

This  notice  is  issued  under  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2)  and  21  CFR  part  14, 
relating  to  advisory  committees. 

Dated:  September  23.  2002. 
Linda  Aiey  Skladany, 
Senior  Associate  Commissioner  for  External 
Relations. 

[FRDoc.  02-24561  Filed  9-23-02;  5:02  pm] 
BILLING  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Instttutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Conunittee  Act.  as 
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amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  coiild  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel, 
Development  of  Novel  Technologies  for  In 
Vivo  Imaging. 

Date:  November  4-5,  2002. 

Time;  8  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Marriott,  5151  Pooks  Hill 
Rd,  Bethesda,  MD  20814. 

Contact  Person:  Kenneth  L-  Bielat,  PhD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Cancer 
Institute.  National  Institutes  of  Health.  6116 
Executive  Boulevard,  Room  7147,  Bethesda, 
MD  20892,  (301)  496-7576, 
bielatk@mail.nih.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395.  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398.  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  September  19,  2002. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-24382  Filed  9-25-02;  8:45  am] 
BNJJNQ  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 


property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel,  Innovative 
Technologies  for  the  Molecular  Analysis  of 
<^cer. 

Date:  November  4-5,  2002. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Gaithersburg  Hilton,  Gaithersbuig, 
MD  20878. 

Contact  Person:  Sherwood  Githens.  PhD., 
Scientific  Review  Administrator.  National 
Institutes  of  Health,  National  Cancer 
Institute,  Special  Review,  Referral  and 
Resources  Branch,  6116  Executive  Boulevard, 
Room  8068,  Bethesda,  MD  20892,  (301)  435- 
1822. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392.  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396.  Cancer  Biology 
Research;  93.397.  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399. 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  September  19,  2002. 
UVeme  Y.  Stringfield. 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-24383  Filed  9-25-02:  8:45  am] 
BUUNO  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Instttutes  of  Healtti 

National  Cancer  Institute;  Notice  of 
Closad  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections  552(c)(4) 
and  552b(c)(6),  Title  5  U.S.C,  as 
amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Initial  Review  Group,  Subcommittee 
F — Manpower  &  Training. 

Date:  November  1 2-1 4 ,  2002 . 


Time:  6:30  p.m.  to  5  p.m. 

Agenda:  To  review^nd  evaluate  grant 
applications. 

P/ace;  Georgetown  Holiday  Inn.  2101 
Wisconsin  Ave.  NW.,  Washington.  DC  20007. 

Contact  Person:  Robert  E.  Bird.  PhD. 
Scientific  Review  Administrator.  Resources 
and  Training  Review  Branch,  Division  of 
Extramural  Activities.  National  Cancer 
Institute,  National  Institutes  of  Health,  PHS. 
DHHS.  6116  Executive  Boulevard.  Room 
8113.  Bethesda.  MD  20692-8328.  301-496- 
7978,  birdi%mail. nih.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393.  Cancer  Cause  and  Prevention 
Research;  93.394.  Cancer  Detection  and 
Diagnosis  Research:  93.395.  Cancer 
Treatment  Research;  93.396.  Cancer  Biology 
Research;  93.397.  Cancer  Centers  Support; 
93.398.  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  September  19,  2002. 
L,a Verne  Y.  Stringfield. 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-24385  Filed  9-25-02;  8:45  am] 
BILUNO  COM  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel.  Reagent  Resource  Support 
for  AIDS  Vaccine  Development. 

Dofe.  October  24.  2002. 

Time:  12  p.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  6700-B  Rockledge  Drive.  Bethesda, 
MD  20892.  (Telephone  Conference  Call). 

Contact  Person:  Alec  Ritchie.  Phd. 
Scientific  Review  Administrator.  NIAID. 
DEA.  Scientific  Review  Program.  Room  2223, 
6700B  Rockledge  Drive.  MSC-7616. 
Bethesda.  MD  20892-7616.  (301)  496-2550. 
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(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy,  Immunology, 
and  Transplantation  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research.  National  Institutes  of  Health,  HHS) 

Dated:  September  19,  2002. 
La  Verne  Y.  Stringfield, 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 
(FR  Doc.  02-24374  Filed  9-25-02;  8;45  ami 

BILUNG  CODE  4140-01-M  ' 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Deafness  and 
Other  Communication  Disorders; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b{c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Deafness  and  Other  Communications 
Disorders  Special  Emphasis  Panel,  NIDCD 
Training  and  Conference  Grants. 

itate;  October  24.  2002. 

Time:  1  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6120  Executive  Blvd.,  Suite  400C. 
Rockville,  MD  20852  (Telephone  Conference 
Call). 

Contact  Person:  Stanley  C.  Oaks,  PhD, 
Scientific  Review  Administrator,  Scientific 
Review  Branch,  Division  of  Extramural 
Research,  Executive  Plaza  South,  Room  400C. 
6120  Executive  Blvd..  Bethesda.  MD  20892- 
7180,301-496-8683. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.173,  Biological  Research 
Related  to  Deafness  and  Communicative 
Disorders,  National  Institutes  of  Health.  HHS) 

Dated:  September  19,  2002. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-24375  Filed  9-25-02;  8:45  am] 
BILUNG  COOC  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Environmental 
Health  Sciences;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections  552(c)(4) 
and  552b(c)(6).  Title  5  U.S.C.  as 
amended.  The  grant  application  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Environmental  Health  Sciences  Special 
Emphasis  Panel,  Review  of  Program  Project 
Applications. 

Date:  October  23-25,  2002. 

Time:  7  p.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications 

Place:  Holiday  Inn  Hotel  and  Conference 
Center,  3  Executive  Boulevard.  Suffem,  NY 
10901. 

Contact  Person:  Linda  K.  Bass,  PhD. 
Scientific  Review  Administrator,  Scientific 
Review  Branch,  Office  of  Program 
Operations,  Division  of  Extramural  Research 
and  Training,  Nat.  Institute  of  Environmental 
Health  Sciences.  P.O.  Box  12233,  MD  EC-30, 
Research  Triangle  Park,  NC  27709,  (919)  541- 
1307. 

Name  of  Committee:  National  Institute  of 
Environmental  Health  Sciences  Special 
Emphasis  Panel.  Review  of  Program  Project 
Applications. 

Date:  October  28-30,  2002. 

Time;  7  p.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn — Inner  Harbor,  301 
West  Lombard  Street,  Baltimore,  MD  21201. 

Contact  Person:  Ethel  B  Jackson,  DDS, 
Chief,  Scientific  Review  Branch.  Scientific 
Review  Administrator,  Nat'l  Institute  of 
Environmental  Health  Sciences,  P.O.  Box 
12233,  MD  EC-30,  Research  Triangle  Park, 
NC  27709,  919/541-7826. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.113,  Biological  Response  to 
Environmental  Health  Hazards;  92.114, 
Applied  Toxicological  Research  and  Testing; 
93.115,  Biometry  and  Risk  Estimation — 
Health  Risks  from  Environmental  Exposures: 
93.142,  NIEHS  Hazardous  Waste  Worker 
Health  and  Safety  Training;  93.143,  NIEHS 
Superfund  Hazardous  Substances — Basic 
Research  and  Education;  93.894,  Resources 
and  Manpower  Development  in  the 


Environmental  Health  Sciences.  National 
Institutes  of  Wealth,  HHS) 

Dated:  September  19.  2002. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  02-24376  Filed  9-25-02;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Deafness  and 
Other  Communication  Disorders; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material,   ' 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Deafness  and  Other  Communications 
Disorders  Special  Emphasis  Panel.  Review  of 
NIDCD  Small  Grant  (R03)  Applications. 

Date:  November  13-14.  2002. 

Time:  November  13,  2002.  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  revaluate  grant 
applications. 

Place:  Holiday  Inn.  5520  Wisconsin  Ave, 
Terrace  A  &  B  Chevy  Chase,  MD  20815. 

Time:  November  14,  2002,  8  a.m.  to  12 
p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  5520  Wisconsin  Ave. 
Terrace  A  &  B,  Chevy  chase,  MD  20815. 

Contact  Person:  Stanley  C.  Oaks,  PhD, 
Scientific  Review  Administrator,  Scientific 
Review  Branch,  Division  of  Extramural 
Research,  Executive  Plaza  South,  Room  400C, 
6120  Executive  Blvd.  Bethesda,  MD  20892- 
7180,  301-496-8683. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.173.  Biological  Research 
Related  Deafness  and  Communicative 
Disorders,  National  Institutes  of  Health,  HHS) 

Dated:  September  19,  2002. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  02-24377  Filed  9-25-02;  8:45  am] 
BIUJNG  CODE  4140-01-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  H»alth 

National  Institute  on  Deafness  and 
Other  Communication  Disorders; 
Notice  of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Board  of  Scientific  Counselors,  NIDCD. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting.  The  meeting 
will  be  closed  to  the  public  as  indicated 
below  in  accordance  with  the  provisions 
set  forth  in  section  552b(c)(6),  title  5 
U.S.C,  as  amended  for  the  review, 
discussion,  and  evaluation  of  individual 
intramural  programs  and  projects 
conducted  by  the  National  Institute  on 
Deafness  and  Other  Communication 
Disorders,  including  consideration  of 
personnel  qualifications  and 
performance,  and  the  competence  of 
individual  investigators,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Name  of  Committee:  Board  of  Scientific 
Counselors,  NIDCD. 

Date:  October  25.  2002. 

Open:  8:45  a.m.  to  9:15  a.m. 

Agenda:  Reports  from  institute  staff. 

Place:  9000  Rockville  Pike,  Bldg.  50, 
Bethesda.  MD  20892^ 

Closed:  9:15  a.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  9000  Rockville  Pike,  Bldg.  50. 
Bethesda,  MD  20892. 

Contact  Person:  Robert ).  Wenthold,  PhD, 
Director,  Division  of  Intramural  Research. 
National  Institute  on  Deafness  and  Other 
Communication  Disorders,  5  Research  Court, 
Room  2B28,  Rockville,  MD  20852,  301-402- 
2829. 

In  the  interest  of  security.  NIH  has 
instituted  stringent  procedures  for  entrance 
into  the  building  by  non-government 
employees.  Persons  without  a  government 
I.D.  will  need  to  show  a  photo  I.D.  and  sign- 
in  at  the  security  desk  upon  entering  the 
building. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos..  93.173.  Biological  Research 
Related  to  Deafness  and  Communicative 
Disorders,  National  Institutes  of  Health.  HHS) 


Dated:  September  19,  2002. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-24378  Filed  9-25-02;  8:45  am) 
BILUNG  CODC  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases; 
Notices  of  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections  552(c)(4) 
and  552b(c)(6).  Title  5  U.S.C,  as 
amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated,  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy.  - 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Initial  Review  Group,  Diabetes, 
Endocrinology  and  Metabolic  Diseases  B 
Subcommittee. 

Date:  October  21-22,  2002. 

Open;  October  21,  2002, 1  p.m.  to  1:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Marriott,  5151  Pooks  Hill 
Rd..  Bethesda,  MD  20814. 

Cyosed:  October  21,  2002,  1:30  p.m.  to  5:30 
p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Marriott,  5151  Pooks  Hill 
Rd.~;  Bethesda,  MD  20814. 

Open:  October  21,  2002.  5:30  p.m.  to 
adjournment. 

Agenda:  To  review  procedures  and  discuss 
policies. 

Place:  Bethesda  Marriott,  5151  Pooks  Hill 
Rd.,  Bethesda,  MD  20814. 

Closed:  October  22,  2002,  8  a.m.  to 
adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 


Place:  Bethesda  Marriott,  5151  Pooks  Hill 
Rd.,  Bethesda,  MD  20814. 

Contact  Person:  Michele  L.  Barnard,  Ph.D., 
Scientific  Review  Administrator.  Review 
Branch,  DEA,  NIDDK,  National  Institutes  of 
Health,  Room  753,  6707  Democracv 
Boulevard,  Bethesda.  MD  20892,  301/594- 
8898,  barnardm@extra.niddk.nih.gov. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Initial  Review  Group.  Digestive  Diseases  and 
Nutrition  C  Subcommittee. 

Ztore;  October  21-22,  2002. 

Open:  October  21.  2002. 1  p.m.  to  1:30  p.m. 

Agenda:  To  review  procedures  and  discuss 
policies. 

P/oce;  Bethesda  Marriott,  5151  Pooks  Hill 
Rd.,  Bethesda.  MD  20814. 

Closed:  October  21 .  2002,  1:30  p.m  to  5:30 
p.m. 

Agenda:  To  review  and  evaluate  grant 
applications.' 

Place:  Bethesda  Marriott.  5151  Pooks  Hill 
Rd..  Bethesda,  MD  20814. 

Open:  October  21,  2002  5:30  p.m.  to 
adjournment. 

Agenda:  To  review  procedures  and  discuss 
policies. 

Place:  Bethesda  Marriott,  5151  Pooks  Hill 
Rd..  Bethesda,  MD  20814.  ' 

Closed:  October  22,  2002.  8  a.m.  to 
adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Marriott.  5151  Pooks  Hill 
Rd.,  Bethesda.  MD  20814. 

Contact  Person:  Carolyn  Miles,  Ph.D.. 
Scientific  Review  Administrator,  Review 
Branch,  DEA,  NIDDK,  National  Institutes  of 
Health,  Room  755, 6707  Democracy 
Boulevard,  Bethesda.  MD  20892,  301/594- 
7791,  miles@extra.niddk.nih.gov. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Initial  Review  Group.  Kidney,  Urologic  and 
Hematologic  Diseases  D  Subcommittee. 

Date:  October  21-22,  2002. 

Open:  October  21,  2002.  2  p.m.  to  2:30  p.m. 

Agenda:  To  review  procedures  and  discuss 
policies. 

Place:  Bethesda  Marriott.  5151  Pooks  Hill 
Rd.,  Bethesda.  MD  20814. 

Closed:  October  21,  2002,  2:30  p.m.  to  5:30 
p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Marriott,  5151  Pooks  Hill 
Rd.,  Bethesda.  MD  20814. 

Open:  October  21,  2002,  5:30  p.m.  to 
adjournment. 

Agenda:  To  review  procedures  and  discuss 
policies. 

Place:  Bethesda  Marriott,  5151  Pooks  Hill 
Rd..  Bethesda,  MD  20814. 

Closed:  October  22.  2002,  8  a.m.  to 
adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Marriott,  5151  Pooks  Hill 
Rd.,  Bethesda,  MD  20814. 

Contact  Person:  Neal  A.  Musto,  Ph.D., 
Scientific  Review  Administrator,  Review 
Branch,  DEA,  NIDDK,  National  Institutes  of 
Health,  Room  750,  6707  Democracy 
Boulevard,  Bethesda,  MD  20892,  301/594- 
7798,  muston@extra.niddk.nih.gov. 
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(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.847,  Diabetes, 
Endocrinology  and  Metabolic  Research; 
93.848,  Digestive  Diseases  and  Nutrition 
Research:  93.849,  Kidney  Diseases,  Urology 
and  Hematology  Research.  National  Institutes 
of  Health,  HHSJ 

Dated:  September  19,  2002. 
LaVerne  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

IFR  Doc.  02-24384  Filed  9-25-02;  8:45  am] 
mUlNG  CODE  4140-01-M 


DEPARTMENT.  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Library  of  Medicine;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting.  __ 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
conBdential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Library  of 
Medicine  Special  Emphasis  Panel  lAIMS 
Grants. 

Date:  October  30,  2002. 

^ime:  2  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Library  of  Medicine, 
Extramural  Programs,  6705  Rockledge  Drive, 
Suite  301,  Bethesda,  MD  20892-7968. 
(Telephone  Conference  Call). 

Contact  Person:  Merlyn  M.  Rodrigues,  MD, 
PhD,  Medical  Officer/SRA,  National  Library 
of  Medicine.  6705  Rockledge  Drive,  Suite 
301.  Bethesda,  MD  20894. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.879,  Medical  Library 
Assistance,  National  Institutes  of  Health, 
HHS) 

Dated:  September  19.  2002. 
Laveme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  02-24379  Filed  9-25-02;  8:45  am) 

nUJNG  CODE  4140-01-1(1 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

National  Library  of  Medicine;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C,  appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b{c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Library  of 
Medicine  Special  Emphasis  Panel,  ROl"S 
Telephone  Conference. 

Date:  October  28,  2002. 

Time:  2  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Library  of  Medicine, 
Division  of  Extramural  Programs,  6705 
Rockledge  Drive,  Suite  301,  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Merlyn  M.  Rodrigues,  MD, 
PhD,  Medical  Officer/SRA,  National  Library 
of  Medicine,  Extramural  Programs,  6705 
Rockledge  Drive,  Suite  301,  Bethesda,  MD 
20894. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.879,  Medical  Library 
Assistance,  National  Institute  of  Health, 
HHS) 

Dated:  September49,  2002. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  02-24380  Filed  9-25-02;  8:45  am] 

BtLUNC  CODE  4140-01-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 


as  amended.  The  grant  applications  and 
'^e  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Molecular, 
Cellular  and  Developmental  Neurosciences  4. 

Date:  October  10-11,  2002. 

Time:  8  a.m.  to  4:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Melrose  Hotel,  2430  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20037. 

Contact  Person:  Anne  E.  Schaffner,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5214. 
MSC  7850,  Bethesda,  MD  20892,  (301)  435- 
1239,  schaffna@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Innate 
Immunity/Host  Defense. 

Date;  October  11,  2002. 

Time:  8:30  a.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Westin  Grand  Hotel,  2350  M  Street, 
NW.,  Washington,  DC  20037-1417. 

Contact  Person:  Calbert  A.  Laing,  PhD, 
"  Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4210, 
MSC  7812,  Bethesda,  MD  20892,  (301)  435- 
1221,  laingc@csr.nih.gov. 

Name  of  Committee:  Integrative, 
Functional  and  Cognitive  Neuroscience 
Integrated  Review  Group,  Integrative, 
Functional  and  Cognitive  Neuroscience  5. 

Date:  October  15,  2002. 

Time:  8  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/ace;  The  Governor's  House  Hotel,  1615 
Rhode  Island  Avenue,  NW.,  Washington,  DC 
20036. 

Contact  Person:  John  Bishop,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5180, 
MSC  7844,  Bethesda,  MD  20892,  (301)  435- 
1250. 

Name  of  Committee:  Integrative, 
Functional  and  Cognitive  Neuroscience 
Integrated  Review  Group,  Integrative, 
Functional  and  Cognitive  Neuroscience  4. 

Date:  October  15-16,  2002. 

Time:  8  a.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

pyace.  The  Churchill  Hotel,  1914 
Connecticut  Avenue.  NW.,  Washington,  DC 
20009. 

Contact  Person:  Dan  Kenshalo,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific-Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5176, 
MSC  7844,  Bethesda,  MD  20892,  (301)  435- 
1255. 
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Name  of  Committee:  Integrative, 
Functional  and  Cognitive  Neuroscience 
Integrated  Review  Group,  Integrative, 
Functional  and  Cognitive  Neuroscience  1. 

Date:  October  15-16,  2002. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

pyace:  Holiday  Inn  Bethesda,  81 20 
Wisconsin  Avenue.  Bethesda,  MD  20814. 

Contact  Person:  Gamil  C.  Debbas,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5170, 
MSC  7844,  Bethesda,  MD  20892,  (301)  435- 
1018. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Adult 
Psychopathology  and  Disorders  of  Aging. 

Dafe;  October  15-16,  2002. 

Time:  9  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

pyoce;  Wyndham  Washington  Hotel,  1400 
M  Street,  NW.,  Washington,  DC  20005-2750. 

Contact  Person:  Jeffrey  W.  Elias,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  3170, 
MSC  7848,  Bethesda,  MD  20892,  (301)  435- 
0913,  eliasj@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  and  Special  Emphasis  Panel, 
Fellowship  Review:  Sensory  and  Motor 
Systems  Physiology. 

Dofe.  October  16,  2002. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

pyace;  Governor's  House  Hotel,  17th  & 
Rhode  Island  Avenue,  NW.,  Washington,  DC 
20036. 

Contact  Person:  John  Bishop,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5180, 
MSC  7844.  Bethesda,  MD  20892  (301)  435- 
1250. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  ZRGl  BDCN 
2  02M:Member  Conflict:  BDCN  IRG. 

Date:  October  16,  2002. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

pyoce:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  William  C.  Benzing,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5190, 
MSC  7846,  Bethesda,  MD  20892,  (301)  435- 
1254,  benzingw®mail. nih.gov. 

Name  of  Committee:  Infectious  Diseases 
and  Microbiology  Integrated  Review  Group. 
Bacteriology  and  Mycology  Subcommittee  2. 

Date:  October  16-17.  2002. 

Time:  8:30  a.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

pyace:  State  Plaza  Hotel.  2117  E  Street. 
Washington.  DC  20037. 

Contact  Person:  Melody  Mills.  PhD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  MSC  7808. 


Room  4190.  Bethesda,  MD  20892,  301-435- 
0903. 

Name  of  Committee:  Endocrinology  and 
Reproductive  Sciences  Integrated  Review 
Group,  Endocrinology  Study  Section. 

Date:  October  17-18,  2002. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

pyace:  Holiday  Inn  Bethesda,  8120 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Syed  M.  Amir,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  6168, 
MSC  7892,  Bethesda,  MD  20892,  (301)  435- 
1043,  amirs@csr.nih.gov. 

Name  of  Committee:  Integrative, 
Functional  and  Cognitive  Neuroscience 
Integrated  Review  Group,  Alcohol  and 
Toxicology  Subcommittee  3. 

Date:  October  17-18,  2002. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

pyace:  Holiday  Inn  Bethesda,  8120 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Christine  Melchior,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4102, 
MSC  7816,  Bethesda.  MD  20892,  (301)  435- 
1713. 

Name  of  Committee:  Infectious  Diseases 
and  Microbiology  Integrated  i^eview  Group, 
Tropical  Medicine  and  Parasitology  Study 
Section. 

Z>a/e:  October  17-18,  2002. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

pyoce:  Holiday  Inn  Georgetown,  2101 
Wisconsin  Avenue.  NW..  Washington.  DC 
20007. 

Contact  Person:  Jean  Hickman.  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4194, 
MSC  7808,  Bethesda,  MD  20892,  (301)  435- 
1146,  hickmani@csr.nih.gov. 

Name  of  Committee:  Molecular,  Cellular 
and  Developmental  Neuroscience  Integrated 
Review  Group,  Molecular,  Cellular  and 
Developmental  Neurosciences  5. 

Dofe:  October  17-18,  2002. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Jurys  Washington  Hotel,  1500  New 
Hampshire  Avenue,  NW..  Washington.  CXI 
20036. 

Contact  Person:  Syed  Husain.  PhD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5216, 
MSC  7850,  Bethesda,  MD  20892,  (301)  435- 
1224. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Corneal 
Science. 

Dofe:  October  17-18,  2002. 

Time:  8:30  a.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

pyoce;  Hotel  Monaco,  700  F  Street.  NW., 
Washington.  DC  2004. 


Contact  Person:  Mary  Custer.  PhD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5102, 
MSC  7850,  Bethesda,  MD  20892,  (301)  435- 
1164,  custerm@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Brain 
Disorders  and  Clinical  Neuroscience-5  (01). 

Dofe;  October  17-18,  2002. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  St.  Gregory  Hotel  &  Suites,  2033  M 
Street,  NW.,  Washington,  DC  20036-3305 

Contact  Person:  Sherry  L  Stuesse,  PhD. 
Scientific  Review  Administrator,  Division  of 
Clinical  and  Population-Based  Studies, 
Center  for  Scientific  Review,  National 
Institutes  of  Health.  6701  Rockledge  Drive, 
Room  5188,  MSC  7846.  Bethesda,  MD  20892, 
301 -4 35-1 785 ,  sfuesses@csr. niyj .go V. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  2LRG1 
BDCN2  OlS:  Clinical  Neuroplasticity  and 
Neurotransmitters. 

Dofe:  October  17-18,  2002. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Melrose  Hotel,  2430  Pennsylvania 
Avenue.  Washington,  CXZ  20037. 

Contact  Person:  William  C.  Benzing,  Ph.D., 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5190. 
MSC  7846,  Bethesda,  MD  20892,  (301)  435- 
1254,  benzingw@mail.nih.gov. 

Name  of  Committee:  Integrative, 
Functional  and  Cognitive  Neuroscience 
Integrated  Review  Group,  Integrative, 
Functional  and  Cognitive  Neuroscience  7. 

Dofe:  October  17-18,  2002. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

pyoce:  One  Washington  Circle  Hotel,  One 
Washington  Circle,  NW.,  Washington,  DC 
20037. 

Contact  Person:  Bernard  F.  Driscoll,  PhD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5158, 
MSC  7844,  Bethesda,  MD  20892,  (301)  435- 
1242. 

Name  of  Committee:  CeW  Development  and 
Function  Integrated  Review  Group,  Cell 
Development  and  Function  3. 

Dofe:  October  17-18.  2002. 

Time:  8:30  a.m.  to  1  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Chevy  Chase.  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Gerhard  Ehrenspeck, 
Ph.D.,  Scientific  Review  Administrator, 
Center  for  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockledge  Drive, 
Room  5138,  MSC  7840,  Bethesda.  MD  20892, 
(301)  435-1022.  ehrenspg@csr.nih.gov. 

Name  of  Committee:  Cell  Development  and 
Function  Integrated  Review  Group,  Cell 
Development  and  Function  1. 

Date:  October  17-18,  2002. 

Time:  8:30  a.m.  to  5:30  p.m. 
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Agenda:  To  review  and  evaluate  grant 
applications. 

P/oce:  Governor's  House,  1615  Rhode 
Island  Avenue.  NW.,  Washington.  DC  20036. 

Contact  Person:  Michael  H.  Sayre,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientigc  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  5128, 
MSC  7840,  Bethesda,  MD  20892.  (301)  435- 
1219.  sayrem@csr.nih.gov. 

Name  of  Committee:  Oncological  Sciences 
Integrated  Review  Group,  Experimental 
Therapeutics  Subcommittee  1. 

£tofe;  17-18,  2002. 

Time:  8:30  a.m.  to  3  p.m. 

Agendo:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Arlington,  1325  Wilson 
Boulevaid,  Arlington,  VA  22209. 

Contact  Person:  Philip  Perkins.  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4148, 
MSC  7804,  Bethesda,  MD  20892.  (301)  435- 
1718.  perkins@csr.nih.gov. 

Name  of  Committee:  Risk.  Prevention  and 
Health  Behavior  Integrated  Review  Group. 
Prevention  and  Health  Behavior  1. 

Z)o/e:  17-18,  2002. 

Time:  9  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Fifteenth  and  M  Streets.  NW., 
Washington,  DC  20005. 

Contact  Person:  Victoria  S.  Levin,  MSW, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rocklec^e  Drive.  Room  3172. 
MSC  7848.  Bethesda,  MD  20892,  (301)  435- 
0912.  levin@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Community- 
Level  Health  Promotion  (CLHP). 

Date:  17-18,  2002. 

Time:  9  a.m.  to  5  p.m. 

Agenda.To  review  and  evaluate  grant 
applications. 

Place:  Madison  Hotel,  Fifteenth  &  M 
Streets  NW.,  Washington,  DC  20005. 

Contact  Pereon.-Ellen  K.  Schwartz,  EDD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  3168, 
MSC  7770,  Bethesda.  MD  20892.  301-435- 
0681.  schwarte®csr.nih.gov. 

Name  of  Committee:  Social  Sciences. 
Nursing,  Epidemiology  and  Methods 
Integrated  Review  Group.  Social  Sciences, 
Nursing,  Epidemiology  and  Methods  5, 
Biostatistical  Methods. 

Date:  October  18,  2002. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review*  and  evaluate  grant 
applications. 

P/oce:  The  Madison  Hotel,  15th  and  M 
Streets,  NW..  Washington.  DC  20005. 

Contact  Person:  Ann  Hardy,  DRPH, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6702  Rockledge  Drive,  Room  3158, 
MSC  7770,  Bethesda,  MD  20892.  (301)  435- 
0695,  hardyan@csr.nih.gov. 

Name  of  Committee:  Biobehavioral  and 
Behavioral  Process  Initial  Review  Group. 
Biobehavioral  and  Behavioral  Processes  7. 
Motor  Function.  Speech  and  Rehabilitation. 


Date:  October  18,  2002. 

Time:  9  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/oce:  The  Melrose  Hotel.  2430 
Pennsylvania  Ave..  NW..  Washington,  DC 
20037. 

Contact  Person:  Weija  Ni.  PhD.  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  3190.  MSC  7848.       - 
Bethesda.  MD  20892.  (301)  435-1507. 
niw@csr.nih  .gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine. 
93.306;  93.333,  Clinical  Research.  93.333. 
93.337.  93.393-93.396.  93.837-83.844, 
93.846-93.878,  93.892,  93.893,  National 
Institutes  of  Health,  HHS) 

Dated:  September  19,  2002. 
La  Verne  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  02-24381  Filed  9-25-02;  8:45  am] 

nUINQ  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Prospective  Grant  of  Exclusive 
License:  Drug  and  Method  for  the 
Therapeutic  Treatment  of  Head  and 
NecK  Cancer 

AGENCY:  National  Institutes  of  Health, 
Public  Health  Services,  DHHS. 
action:  None. 

summary:  This  is  notice,  in  accordance 
with  35  U.S.C.  209(c)(1)  and  37  CFR 
404. 7(a)(l)(i),  that  the  National 
Institutes  of  Health,  Department  of 
Health  and  Human  Services,  is 
contemplating  the  grant  of  an  exclusive 
license  to  practice  the  inventions 
embodied  in  U.S.  provisional  patent 
apphcation  06/911,227  (DHHS  ref.  no. 
E-385-86/0)  filed  September  24, 1986 
and  issued  on  January  01, 1990  as 
USPSN  4.892,827  (no  foreign  rights 
available  from  DHHS)  and  entitled 
"Recombinant  pseudomonas  exotoxins: 
Construction  of  an  active  immunotoxin 
with  low  side  effects,"  U.S.  patent 
application  07/341,361  (DHHS  ref.  no. 
E-135-89/0)  filed  April  21. 1989  and 
entitled  "Recombinant  antibody — Toxin 
fusion  protein,"  now  abandoned  in 
favor  of  USPASN  07/865,722,  U.S. 
patent  application  07/865,722  (DHHS 
ref.  no.  E-135-89/1),  a  file-wrapper- 
continuation  of  USPASN  07/341,361, 
filed  April  08, 1992  and  issued  as 
USPSN  6,051.405  on  April  18.  2000  and 
entitled,  "Constructs  encoding 
recombinant  antibody-toxin  fusion 
proteins,"  U.S.  patent  application  08/ 
461.825  (DHHS  ref.  no.  E-1 35-89/2),  a 
divisional  of  07/865,722,  filed  June  05, 
1995  and  issued  as  USPSN  5,863,745  on 


January  26, 1999  and  entiUed, 
"Recombinant  antibody — Toxin  fusion 
protein,  "  and  U.S.  patent  application 
08/463,163  (DHHS  ref.  no.  E-135-89/3), 
a  divisional  of  07/865,722,  filed  Jime  05, 
1995  and  issued  as  USPSN  5,696,237  on 
December  09, 1997  and  entitled, 
"Recombinant  antibody — Toxin  fusion 
protein,"  to  Viventia  Biotech,  Inc.,  of 
Toronto  Canada.  The  patent  rights  in 
these  inventions  have  been  assigned  to 
the  United  States  of  America. 

The  prospective  exclusive  license 
territory  will  be  worldwide.  The  field  of 
use  may  be  limited  to  use  of  VB4-845- 
PE  immimotoxin  targeting  the  Ep-CAM 
antigen  in  head  and  neck  cancer. 

DATES:  Only  written  comments  and/or 
license  applications  which  are  received 
by  the  National  Institutes  of  Health  on 
or  before  November  25,  2002,  will  be 
considered. 

ADDRESSES:  Requests  for  copies  of  the 
patent(s)/patent  application(s), 
inquiries,  comments  and  other  materials 
relating  to  the  contemplated  exclusive 
license  should  be  directed  to:  Jonathan 
V.  Dixon,  Technology  Licensing 
Specialist,  Office  of  Technology 
Transfer,  National  Institutes  of  Health, 
6011  Executive  Boulevard,  Suite  325, 
Rockville,  MD  20852-3804;  Telephone: 
301.496.7056,  x270;  Facsimile 
301.402.0220;  e-mail  dixonj@od.nih.gov. 

Technology  Brief:  The  above- 
referenced  patent(s)/patent 
application(s)  relate  to  various 
immunotoxins,  specifically  to 
Pseudomonas  exotoxin.  The  patent(s) 
relate  to  the  synthesis  of  recombinant 
antibody-toxin  fusion  proteins,  which 
are  capable  of  effectively  and  selectively 
killing  cells  bearing  appropriate 
antigens  or  receptors. 
SUPPl£MENTARY  INFORMATION:  The        ^ 
prospective  exclusive  license  will  be 
royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  The  prospective 
exclusive  license  may  be  granted  unless 
within  sixty  (60)  days  from  the  date  of 
this  published  notice,  the  NIH  receives 
written  evidence  and  argimient  that 
establish  that  the  grant  of  the  license 
would  not  be  consistent  with  the 
requirements  of  35  U.S.C.  209  and  37 
CFR  404.7 

Applications  for  a  license  in  the  field 
of  use  filed  in  response  to  this  notice 
will  be  treated  as  objections  to  the  grant 
of  the  contemplated  exclusive  license. 
Comments  and  objections  submitted  to 
this  notice  will  not  be  made  available 
for  public  inspection  and,  to  the  extent 
permitted  by  law,  will  not  be  released 
under  the  Freedom  of  Information  Act, 
5  U.S.C.  552. 
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Dated:  September  18.  2002. 
Jack  Spiegel, 

Director,  Division  of  Technology  Development 
and  Transfer,  Office  of  Technology  Transfer. 

|FR  Doc.  02-24386  Filed  9-25-02:  8:45  am] 

BILUNG  CODE  4140-01-9 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WY-920-1 320-EL,  WYW1 56345] 

Coal  Exploration  License,  WY 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  invitation  for  cod 

exploration  license. 

summary:  Pursuant  to  section  2(b)  of  the 
Mineral  Leasing  Act  of  1920,  as 
amended  by  section  4  of  the  Federal 
Coal  Leasing  Amendments  Act  of  1976, 
90  Stat.  1083,  30  U.S.A.  201(b),  and  to 
the  regidations  adopted  at  43  CFR  3410, 
all  interested  parties  are  hereby  invited 
to  participate  with  RAG  Coal  West,  Inc. 
on  a  pro  rata  cost  sharing  basis  in  its 
program  for  the  exploration  of  coal 
deposits  owned  by  the  United  States  of 
America  in  the  following-described 
lands  in  Campbell  County,  WY: 

T.  51  N.,  R.  72  W..  6th  P.M..  Wyoming 

Sec.  17:  Lots  1-16; 

Sec.  18:  Lots  5-20; 

Sec.  19:  Lots  5-20; 

Sec.  20:  Lots  1-15; 

Sec.  29:  Lots  1  (W2).  2-7.  8  (W2  &  SE),  9- 

16: 
Sec.  30:  Lots  5-20; 
Sec.  31:  Lots  5-20; 
Sec.  32:  Lots  1-16. 
Containing  5,497.318  acres,  more  or  less. 

All  of  the  coal  in  the  above-described 
land  consists  of  unleased  Federal  coal 
within  the  Powder  River  Basin  Known 
Recoverable  Coal  Resource  Area.  The 
purpose  of  the  exploration  program  is  to 
obtain  information  on  the  geology  and 
quality  of  coal  resources  within  the  area 
of  the  West  Extension  Lease  by 
Application  (WYW155132)  filed  by 
RAG  Coal  West,  Inc.  as  a  maintenance 
tract  to  the  west  of  the  Eagle  Butte  Mine. 
ADDRESSES:  The  proposed  exploration 
program  is  fully  described  and  will-be 
conducted  pursuant  to  an  exploration 
plan  to  be  approved  by  the  Bureau  of 
Land  Management  (BLM).  Copies  of  the 
exploration  plan  are  available  for  review 
during  normal  business  hours  in  the 
following  offices  (serialized  imder 
number  WYWl  56345):  BLM  Wyoming 
State  Office,  5353  Yellowstone  Road,  PO 
Box  1828,  Cheyenne,  WY  82003;  and, 
BLM  Casper  Field  Office,  2987 
Prospector  Drive,  Casper.  WY  82604.  ^ 


SUPPLEMENTARY  INFORMATION:  This 
notice  of  invitation  will  be  published  in 
"The  News-Record"  of  Gillette,  WY, 
once  each  week  for  two  consecutive 
weeks  beginning  the  week  of  August  26. 
2002,  and  in  the  Federal  Register.  Any 
party  electing  to  participate  in  this 
exploration  program  must  send  written 
notice  to  both  the  BLM  and  RAG  Coal 
West,  Inc.,  no  later  than  thirty  days  after 
publication  of  this  invitation  in  the 
Federal  Register.  The  written  notice 
should  be  sent  to  the  following 
addresses:  RAG  Coal  West.  Inc.,  Attn: 
Bill  Bolger,  P.O.  Box  3040.  Gillette,  WY 
82717-3040.  and  the  BLM  Wyoming 
State  Office.  Branch  of  Solid  Minerals, 
Attn:  Mavis  Love,  P.O.  Box  1828. 
Chevenne,  WY  82003-1828. 

Tne  foregoing  is  published  in  the 
Federal  Register  pursuant  to  43  CFR 
3410.2-l(c)(l). 

Dated:  July  11.2002. 
Alan  Rabinoff, 

Deputy  State  Director,  Minerals  and  Lands. 
[FR  Doc.  02-24460  Filed  9-25-02;  8:45  am] 
BNJJNG  COD6  4310-22-U 


DEPARTMENT  OF  THE  INTERIOR 

Buraau  of  Land  Management 
[NDM  88114] 

Proposed  Jurisdictlomil  Transfer; 
North  Dakota 

AOENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  Bureau  of  Land 
Management  proposes  to  permanentiy 
transfer  administrative  jurisdiction  of 
the  surface  only  of  640  acres  of  public 
land  to  the  U.S.  Forest  Service.  The  land 
is  an  isolated  tract  within  the  boimdary 
of  the  Medora  Ranger  District  of  the 
Little  Missouri  National  Grasslands, 
U.S.  Forest  Service  and  can  be  more 
effectively  and  efficiently  managed  by 
the  Forest  Service.  This  notice  closes 
the  land  for  up  to  2  years  fi-om 
settlement,  sale,  location  or  entry  imder 
all  of  the  general  public  land  laws, 
including  the  United  States  mining 
laws.  The  land  has  been  and  will  remain 
open  to  mineral  leasing. 
EFFECTIVE  DATE:  Comments  must  be 
received  by  December  26.  2002. 
ADDRESSES:  Comments  should  be  sent  to 
the  State  Director.  Bureau  of  Land 
Management.  Montana  State  Office,  PO 
Box  36800,  Billings,  Montana  59107- 
6800. 

FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  Burger,  BLM  North  Dakota 
Field  Office,  2933  Third  Ave.  West. 


Dickinson,  North  Dakota  58601-2619,  or 
Deborah  Sorg,  BLM  Montana  State 
Office,  PO  Box  36800.  Billings.  Montana 
59107-6800.  406-896-5045. 
SUPPLEMENTARY  INFORMATION:  The  U.S. 
Forest  Service  has  filed  an  application 
to  transfer  jurisdiction  of  the  following 
described  public  land  from  all  forms  of 
appropriation  under  the  general  land 
laws,  including  the  mining  laws,  subject 
to  valid  existing  rights,  for  the  Medora 
Ranger  District  of  the  Littie  Missouri 
National  Grasslands: 

Fifth  Principal  Meridian,  North  Dakota 

T.  141N..R.  101  W., 

Sec.  10.  all. 

The  area  described  contains  640.00 
acres  in  Billings  County. 

The  Bureau  of  Land  Management  has 
determined  that  the  public  land  within  the 
boundary  of  the  Dakota  Prairie  Grasslands 
would  be  more  efficiently  and  effectively 
managed  by  the  Forest  Service. 

All  persons  who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection  with 
the  proposed  transfer  of  jurisdiction  may 
present  their  views  in  writing  to  the  Montana 
State  Office  of  the  Bureau  of  Land 
Management  at  the  above  address. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set  forth  in 
43  CFR  2300. 

For  a  period  of  2  years  from  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  the  land  will  be  segregated  as 
specified  above  unless  the  application  is 
denied  or  canceled  or  the  jurisdictional 
transfer  is  approved  prior  to  that  date. 

Dated:  August  22,  2002. 
Howard  A.  Lemm. 

Acting  Deputy  State  Director.  Division  of 
Resources. 
[FR  Doc.  02-24462  Filed  »-25-02:  8:45  am] 

nujNO  cooe  34to-ii-# 


DEPARTMENT  OF  THE  INTERIOR 

Bursau  of  Land  Managsntant 
[AZ-060-143&-ES;  AZA  31889] 

Notica  of  Raalty  Action;  Bursau 
Motion;  Racrsation  and  Public 
Purposas  (RftPP)  Act  Classification; 
Arlzons 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Notice  of  Realty  Action. 

summary:  The  following  public  lands  in 
Saginaw  Hill,  Pima  County.  Arizona 
have  been  examined  and  foimd  suitable 
for  classification  for  lease  or  conveyance 
to  the  Pima  County  Parks  and 
Recreation  Department  under  the 
provisions  of  die  Recreation  and  Public 
Purposes  Act,  as  amended,  43  U.S.C. 
869  et  seq.,  and  under  sec.  7  of  the 
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Taylor  Grazing  Act,  43  U.S.C.  315f.  and 
E.O.  6910.  The  Pima  County  Parks  and 
Recreation  Department  proposes  to  use 
the  lands  for  public  trails  park. 

Gila  and  Salt  River  Meridian,  Arizona 

T.  15S.,R.  12E., 
Sec.  1,  lots  24-31  inclusive: 
Sec.  11.  NV2NEV4,  NV2SWV4NEV4, 

SEV4SWV4NEV4,  NV2SEV4NEV4,  SEV4, 

MS  1448,  MS  1449: 
Sec.  12.  lots  5-12  inclusive,  WV2NWV4. 

NV2SEV4NWV4.  SWV4SEV4NWV4,  MS 

1448,  MS  1449. 

The  area  described  aggregates  515.216 
acres.  This  action  is  a  motion  by  the 
Bureau  of  Land  Management  to  make 
available  lands  identified  and 
designated  as  disposal  lands  under  the 
Safford  District  Resource  Management, 
Plan,  dated  August  1991  and 
amendment  dated  July  1994,  and  are  not 
needed  for  Federal  purposes.  Lease  or 
conveyance  of  the  lands  for  recreational 
or  public  purpose  use  is  consistent  with 
current  BLM  land  use  planning  and 
would  be  in  the  public  interest. 

The  lease  or  conveyance  of  the  lands 
will  be  subject  to  the  following  terms, 
conditions,  and  reservations: 

1.  A  right-of-way  thereon  for  ditches 
and  canals  constructed  by  the  authority 
of  the  United  States.  Act  of  August  30, 
1890,  26  Stat^  391  (43  U.S.C.  945). 

2.  Provisions  of  the  Recreation  and 
Public  Piuposes  Act  and  to  all 
applicable  regulations  of  the  Secretary 
of  the  Interior. 

3.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine  and  remove 
the  miner^s. 

4.  All  valid  existing  rights 
documented  on  the  official  public  land 
records  at  the  time  of  lease/patent 
issuance. 

5.  A  right-of-way  authorized  under 
the  Act  of  November  9, 1921.  42  Stat. 
216  for  a  road  and  drainage  purposes  to 
the  Arizona  Department  of 
Transportation,  [AZA  006032)  affecting 
public  lands  within  sec.  1,  T.  15  S.,  R. 
12  E. 

6.  A  right-of-way  authorized  under 
the  Act  of  October  21, 1976,  90  Stat. 
2776  (43  U.S.C.  1761)  for  road  purposes 
to  the  Pima  Coimty  Transportation  and 
Flood  Control  (AZA  018432)  affecting 
public  lands  within  sec.  11,  T.  15  S.,  R. 
12  E. 

7.  A  right-of-way  authorized  under 
the  Act  of  October  21,  1976,  90  Stat. 
2776  (43  U.S.C.  1761)  for  pipeline  and 
station  site  purposes  to  the  City  of 
Tucson  (AZA  018787)  affecting  public 
lands  within  sec.  11,  T.  15  S.,  R.  12  E. 

8.  A  right-of-way  authorized  under 
the  Act  of  October  21, 1976,  90  Stat. 
2781  (43  U.S.C.  1767)  for  the  Central 


Arizona  Project  purposes  to  the  Bureau- 
of  Reclamation  (AZA  022075)  affecting 
public  lands  within  sec.  11,  T.  15  S., 
R.12E. 

9.  A  right-of-way  authorized  under 
the  Act  of  October  21.  1976.  90  Stat.  776 
(43  U.S.C.  1761)  for  powerline  purposes 
to  Trico  Electric  Cooperative.  Inc..  (AZA 
022597)  affecting  public  lands  within 
sec.  11.  T.  15S..R.  12E. 

10.  A  right-of-way  authorized  under 
the  Act  of  March  4. 1911.  36  Stat.  1253 
(43  U.S.C.  961)  for  powerline  purposes 
to  Trico  Electric  Cooperative,  Inc., 
(AZAR  003905)  affecting  public  lands 
within  sec.  12,  T.  15  S.,  R.  12  E. 

11.  A  right-of-way  authorized  imder 
the  Act  of  October  21. 1976.  36  Stat. 
1253  (43  U.S.C.  961)  for  powerline 
purposes  to  Trico  Electric  Cooperative 
Lie.  (AZAR  035316)  affecting  public 
lands  within  sec.  12.  T.  15  S..  R.  12  E. 

12.  A  right-of-way  authorized  imder 
the  Act  of  February  25. 1920.  41  Stat. 
37;  (30  U.S.C.  437)  for  compressor 
station  purposes  to  El  Paso  Natural  Gas 
(AZPHX  083253)  affecting  public  lands 
within  sec.  11.  T.  15  S..  R.  12  E. 

13.  A  right-of-way  authorized  under 
the  Act  of  February  25. 1920.  41  Stat. 
437  (30  U.S.C.  185)  for  gas  pipeline 
purposes  to  El  Paso  Natural  Gas 
(AZPHX  086067)  affecting  public  lands 
within  sec.  11.  T.  15  S..  R.  12  E. 

Detailed  information  concerning  this 
action  is  available  for  review  at  the 
Bureau  of  Land  Management.  Tucson 
Field  Office.  12661  East  Broadway. 
Tucson.  Arizona.  Upon  publication  of 
this  notice  in  the  Federal  Register,  the 
lands  will  be  segregated  from  all  other 
forms  of  appropriation  under  the  public 
land  laws,  including  the  general  mining 
laws,  except  for  lease  or  conveyance 
under  the  Recreation  and  Public 
Purposes  Act  and  leasing  under  the 
mineral  leasing  laws.  Interested  persons 
may  submit  comments  regarding  the 
proposed  classification  or  lease/ 
conveyance  of  the  lands  until  November 
12.  2002.  to  the  Field  Office  Manager. 
Tucson  Field  Office.  12661  East 
Broadway,  Tucson,  Arizona  85748- 
7208. 

Classification  Comments:  Interested 
persons  may  submit  comments 
involving  the  suitability  of  the  land  for 
a  public  trails  park.  Comments  on  the 
classification  are  restricted  to  whether 
the  land  is  physically  suited  for  the 
proposal,  whether  the  use  will 
maximize  the  future  use  or  uses  of  the 
land,  whether  the  use  is  consistent  with 
local  planning  and  zoning,  or  if  the  use 
is  consistent  with  state  and  federal 
programs. 

Application  Comments:  Interested 
persons  may  submit  comments 
regarding  the  specific  use  proposed  in 


the  application  and  plan  of 
development,  whether  the  BLM 
followed  proper  administrative 
procedures  in  reaching  the  decision,  or 
any  other  factor  not  directly  related  to 
the  suitability  of  the  land  for  a  public 
trails  park. 

Any  adverse  comments  will  be 
reviewed  by  the  State  Director.  In  the 
absence  of  any  adverse  comments,  the 
classification  will  become  effective  on 
November  25.  2002. 

Dated:  August  12.  2002. 
Shela  A.  McFariin, 
Field  Manager. 

[FR  Doc.  02-24463  Filed  9-25-02;  8:45  am] 
BILUNG  COOE  4310-32-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[(CA-320-1430-EU);  (CACA-44232)] 

Notice  Of  Realty  Action; 
Noncompetitive  Sale  of  Public  Landa 
in  Modoc  County,  CA 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARYrThe  following  public  land  in 
Modoc  County.  California  has  been 
foiind  suitable  for  direct  sale  under 
Section  203  of  the  Federal  Land  Policy 
and  Management  Act  (FLPMA)  of  1976, 
as  amended  (90  Stat.  2750. 43  U.S.C. 
1713).  at  not  less  than  the  appraised  fair 
market  value  of  $5,000.  The  land  will 
not  be  offered  for  sale  until  at  least  60 
days  after  the  publication  date  of  this 
notice. 

Mount  Diablo  Meridian,  California 

T.  39  N.,  R.  13  E. 
Section  12;  Lot  2. 
Containing  5.01  acres. 

The  land  described  is  hereby 
segregated  from  appropriation  under  the 
public  land  laws,  including  the  mining 
laws,  pending  disposition  of  this  action 
or  270  days  from  \he  publication  of  this 
notice,  whichever  occurs  first.  This  land 
is  being  offered  by  direct  sale  to  Norm 
Vogt  and  Elsie  M.  Vogt.  to  resolve  a 
long-standing  imintentional  residential 
occupancy.  The  Bureau  of  Land 
Management  (BLM)  has  completed  a 
mineral  report  for  this  land,  and  has 
determined  that  the  subject  parcel 
contains  no  known  mineral  values; 
therefore,  mineral  interests  may  be 
conveyed  simultaneously.  Acceptance 
of  the  direct  sale  offer  will  qualify  the 
purchaser  to  make  application  for 
conveyance  of  those  mineral  interests. 

The  patent,  when  issued,  will  contain 
a  reservation  to  the  United  States  of  a 
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right-of-way  thereon  for  ditches  or 
canals  constructed  by  the  authority  of 
the  United  States  under  the  Act  of 
August  30, 1890  (43  U.S.C.  945);  and 
will  be  subject  to  those  rights  for 
purposes  of  a  Revised  Statutes  2477 
road  granted  to  the  County  of  Modoc, 
for  the  Jess  Valley  Road.  An  additional 
right-of-way,  CACA-19788,  was  granted 
to  Norm  and  Elsie  Vogt  to  temporarily 
authorize  the  existing  residential 
improvements  until  the  problem  could 
be  resolved  by  this  sale  action.  That 
right-of-way  will  be  relinquished 
simultaneously  with  completion  of  this 
sale.  No  Federal  grazing  permits  will  be 
affected  in  any  way  by  this  sale. 
Detailed  information  concerning  this 
action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management,  Alturas  Field  Office,  708 
Wiest  12th  Street,  Alturas,  California 
96101. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  persons 
may  submit  comments  regarding  the 
sale  to  the  Field  Manager,  Alturas  Field 
Office,  at  the  above  address.  In  the 
absence  of  any  adverse  comments,  this 
proposal  shall  become  the  final 
determination  of  the  Department  of  the 
Interior. 

Timothy  I.  Burke, 

Field  Manager. 

(FR  Doc.  02-24461  Filed  9-25-02;  8:45  am] 

BILUNQ  COOC  .4310-40-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Liind  Management 

[CO-120-1430-ES;  COC-65444.  COC- 
65445,  COC-65446] 

Notice  Of  Realty  Action:  Propoaed 
Ciaaaification  of  Public  l^nds  for 
Recreation  and  Public  Purpoaes 
l.eaaa/Conveyance  in  Jaclcaon  County, 
CO 

agency:  Biu'eau  of  Land  Management, 
Department  of  Interior. 
action:  Notice  of  realty  action. 

SUMMARY:  The  following  public  land  in 
Jackson  County,  Colorado  has  been 
examined  and  found  suitable  for 
classification  for  lease  or  conveyance  to 
the  Colorado  Division  of  Wildlife,  under 
the  provisions  of  the  Recreation  and 
Public  Purposes  act,  as  amended  (43 
U.S.C.  869  et  seq.).  The  Colorado 
Division  of  Wildlife  proposes  to  use  the 
land  for  recreation  purposes  at  Lake 
John,  Seymour  Reservoir  and  Cowdrey 
Lake.  Ihiblication  of  this  notice  will 
initiate  public  review,  consultation  and 


collaboration  for  this  classification 
action^. 

Sixth  Principal  Meridian,  Colorado 

Township  10  North.  Range  81  West  (Lake 

John— CC)G-65444) 
Section  34,  EVzSW'/.,  SEV«  (portion  within 

excluded  area  of  allotments  7148  and 

7186). 
Section  35,  WV2SWV4  (portion  within 

excluded  area  of  allotments  7148  and 

7186). 

Containing  105  acres. 

Township  6  North,  Range  80  West  (Seymour 
Reservoir— CC)C-65445) 
Section  20,  EVaNE'A. 
Containing  80  acres. 
Township  10  North,  Range  79  West  (Cowdrey 
Lake— COC-65446) 
Section  18,  lots  3  and  4.  E'/^SWV4  (portion 

west  of  abandoned  railroad  grade). 
Containing  105.25  acres. 

The  total  amount  of  public  land 
affected  by  this  classification  comprises 
approximately  290.25  acres. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  above-described 
land  will  be  segregated  from  all  other 
forms  of  appropriation  under  the  public 
land  laws,  including  the  general  mining 
laws,  except  for  lease  or  conveyance 
under  the  Recreation  and  Public 
Purposes  Act  and  leasing  under  the 
mineral  leasing  laws,  for  a  period  of  18 
months. 

SUPPLEMENTARY  INFORMATION:  The 
Colorado  Division  of  Wildlife  proposes 
to  use  the  land  to  construct,  operate  and 
maintain  recreation  areas  at  the  above 
locations,  including  boating  and  fishing 
access  and  picnic  facilities.  The  land  is 
not  needed  for  Federal  purposes. 
Leasing  or  conveyance  of  title  to  the 
affected  public  land  is  consistent  with 
the  Kremmling  Resource  Area  Resource 
Management  Plan  (December  1984)  and 
would  be  in  the  public  interest. 

The  lease/conveyance,  when  issued, 
would  be  subject  to  the  following  terms, 
conditions  and- reservations: 

1.  Provisions  of  the  Recreation  and 
Public  Purposes  Act  and  applicable 
regulations  of  the  Secretary  of  the 
Interior; 

2.  A  reservation  to  the  United  States 
of  a  right-of-way  for  ditches  and  canals 
constructed  by  the  authority  of  the 
United  States,  pursuant  to  the  Act  of 
August  30,  1890  (43  U.S.C.  945); 

3.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine,  and  remove 
such  deposits  from  the  same  under 
applicable  law  and  regulations; 

4.  Those  rights  for  reservoir  purposes 
as  have  been  granted  to  Meyring 
Livestock  Company,  its  successors  and 
assigns,  by  right-of-way  CO-662.  under 
the  Act  of  March  3. 1891  (26  Stat.llOl); 


5.  A  right-of-way  existing  or  of  record 
for  Jackson  County  Road  11  A.  located  in 
the  NEV4NEV4  of  Section  20,  Township 
6  North,  Range  80  West;  Jackson  County 
Road  39,  located  in  the  SWV4  of  Section 
18,  Township  10  North,  Range  79  West; 
Jackson  County  Road  7A,  located  in  the 
SEV4  of  Section  34  and  the  W V2SWV4  of 
Section  35,  Township  10  North,  Range 
81  West. 

6.  Title  to  the  lands  will  revert  to  the 
United  States  if  the  Colorado  Division  of 
Wildlife  attempts  to  transfer  title  to  or 
control  over  the  lands  to  a  non-qualified 
person;  the  lands  are  substantially 
devoted  to  any  use  other  than 
recreation;  or  the  lands  have  not  been 
used  substantially  for  recreation  for  a  5- 
year  period. 

Detailed  information  concerning  this 
action  is  available  for  review  at  the 
Kremmling  Field  Office.  Bureau  of  Land 
Management,  2103  E.  Park  Avenue, 
Kremmling,  Colorado  80459  or  by 
calling  Madeline  Dzielak  (970)  724- 
3003. 

Classification  Comments:  Interested 
parties  may  submit  comments  involving 
the  suitability  of  the  land  for  recreation 
purposes.  Comments  on  the 
classification  are  restricted  to  whether 
the  land  is  physically  suited  for  the 
proposal,  whether  the  use  will 
maximize  the  future  use  or  uses  of  the 
land,  whether  the  use  is  consistent  with 
local  planning  and  zoning,  or  whether 
the  use  is  consistent  with  State  and 
Federal  programs. 

Application  Comments:  Interested 
parties  may  submit  comments  regarding 
the  specific  use  proposed  in  the 
application  and  plan  of  development, 
whether  the  Bureau  of  Land 
Management  followed  proper 
administrative  procedures  in  reaching 
the  decision,  or  any  other  factor  not 
directly  related  to  the  suitability  of  the 
land  for  recreation  purposes.  For  a 
period  of  45  days  from  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  interested  parties  may  submit 
comments  regarding  the  proposed  lease/ 
conveyance  or  classification  of  the  land 
to  the  Field  Manager,  Kremmling  Field 
Office,  Bureau  of  Land  Management, 
2103  E.  Park  Avenue,  ICremmling, 
Colorado  80459,  Any  adverse  comments 
will  be  evaluated  by  the  State  Director, 
who  may  sustain,  vacate,  or  modify  this 
realty  action.  In  the  absence  of  any 
adverse  comments,  this  realty  action 
will  become  the  final  determination  of 
the  Department 'of  the  Interior. 

Dated:  August  13.  2002, 
Linda  Anania  Gross, 

Field  Manager. 

IFR  Doc.  02-24477  Filed  ft-25-02:  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NV-a30, 1430-EU;  N-65600] 

Notice  of  Realty  Action:  Segregation  of 
Public  Land.  |  . 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Segregation  of  Public  Land  in 
Orovada.  Humboldt  County,  Nevada. 

SUMMARY:  Upon  publication  of  this 
Notice  in  the  Federal  Register,  the 
below  described  land  will  be  segregated 
from  all  other  forms  of  appropriation 
under  the  public  land  laws,  including 
the  general  mining  laws,  and  leasing 
under  the  mineral  leasing  laws. 

Authority:  Pursuant  to  section  203  of  the 
Federal  Land  Policy  and  Management  Act  of 
October  21. 1976  (90  Stat.  2750,  43  U.S.C. 
1713). 

Location:  Mount  Diablo  Meridian 

T.  44  N..  R.  37  E.,  section  29  NVzNE'A; 

EV2NWV4; 
T.  44  N.,  R.  37  E.,  section  32  EV2 
T.  43  N.,  R.  37  E..  section  4  Lots  3, 4; 

SV2NW'/.,  SE'A:  SV2SWV4; 
T.  43  N..  R.  37  E.,  section  5  Lots  1,2,3; 

SV2NEV4,  NVzSE'A,  SEV4SEV4 
1200.43  acres  total  more  or  less. 

This  segregation  shall  terminate  upon 
issuance  of  a  patent  or  other  document 
of  conveyance  or  270  days  from  the  date 
of  this  publication,  whichever  occurs 
first.  Upon  publication  of  this  notice 
and  until  completion  of  the  proposed 
sale,  the  BLM  shall  no  longer  take, 
accept,  consider  as  filed  and  shall  not  be 
retiuned  to  the  applicant,  any 
subsequent  applications  affecting  the 
parcel,  if  the  notice  segregates  the  lands 
from  the  use  applied  for  in  the 
application.  The  segregation  is 
consistent  with  current  Bureau  planning 
for  this  area. 

FOR  FURTHER  INFORMATION  CONTACT:  M. 
Lynn  Trost,  Realty  Specialist,  Bureau  of 
Land  Management,  at  5100  E. 
Winnemucca  Blvd.,  Winnemucca.  NV 
89445,  or  telephone  (775)  623-1500. 

Dated:' September  17,  2002. 
Terry  A.  Reed, 
Winnemucca  Field  Manager. 
[FR  Doc.  02-24400  Filed  9-25-02;  8:45  am) 
BILLING  CODE  4310-HC-I> 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  L^nd  Management 
[NM-070-1430-ES;  NMNM-108598] 

Notice  Of  Realty  Action:  Commercial 
Permit/Lease/or  Possible  Sale  on 
Public  Land 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Proposed  Commercial  Permit/ 

Lease/Sale,  Section  302  ,  Federal  Land 

Policy  and  Management  Act. 


SUMMARY:  The  Bureau  of  Land 
Management,  Farmington  Field  Office, 
Farmington,  New  Mexico,  has  for 
consideration  interest  in  land  use 
authorization(s)  under  section  302  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976  (90  Stat.  2762;  43  U.S.C. 
1732),  and  regulations  at  43  CFR  part 
2920.  San  Juan  County,  proposes  to  use 
approximately  1.26  acres  of  public  land 
for  a  recreation/RV  park  facility. 

Description:  An  area  of  federal  lands 
managed  by  the  Bureau  of  Land 
Management,  Department  of  the 
Interior,  lying  approximately  within 
sections  28  of  Township  29  N.,  R.12  W., 
New  Mexico  Principal  Meridian. 
Further  described  as  Section  28: 
EV2NEV4  NEV4  SWV4  SEV4;  Containing 
1.26  acres  more  or  less. 

A  application  which  will  be  accepted 
after  the  publication  of  the  NORA.  A 
determination  to  analyze  the  proposed 
project  or  any  other  applications 
received  from  this  notice  will  be  made 
subsequent  to  a  review  of  applications 
which  will  be  submitted  after  the 
publication  of  this  NORA. 

If  found  suitable  for  the  proposed  use, 
such  use  would  be  authorized  through 
a  competitive  or  non-competitive 
process,  by  permit,  lease,  or  possible 
sale,  as  appropriate,  at  fair  market 
rental,  paid  annually  in  advance.  A 
permit,  lease  or  sale,  could  authorize 
use  of  the  land  for  recreation/  RV  park. 
A  holder  of  a  permit,  or  lease  would  be 
required,  in  advance  of  authorization,  to 
agree  to  the  terms  and  conditions  of  43 
CFR  2920.7  and  such  additional  terms 
and  conditions  as  are  deemed  necessary 
for  the  particular  use  authorization. 
Permitting/leasing/  or  sale  imder 
Section  302  of  FLPMA  within  the 
above-described  area  would  be 
consistent  with  the  Bureau  of  Land 
Management's  ciurent  Farmington  Field 
Office's  Resource  Area  Management 
Plan. 

An  authorized  Permittee,  lessee, 
would  be  required,  in  advance,  to 
reimburse  the  United  States  for 
reasonable  administrative  fees  and 
monitoring  of  construction,  operation, 


maintenance,  and  rehabilitation  of  the 
land  authorized. 

Any  permit,  lease,  or  sale  authorized 
would  be  subject  to  valid  existing  rights. 

Detailed  information  is  available  for 
review  at  the  office  of  the  Bureau  of 
Land  Management,  Farmington  Field 
Office,  1235  La  Plata  Highway, 
Farmington,  New  Mexico. 
DATES:  Interested  parties  may  submit 
comments  for  a  period  of  45  days  from 
publication  of  this  notice  in  the  Federal 
Register  to:  Bureau  of  Land 
Management,  Field  Office  Manager, 
Farmington  Field  Office,  1235  La  Plata 
Highway,  Farmington,  New  Mexico 
87401. 


FOR  FURTHER  INFORMATION  CONTACT: 
Albert  Gonzales,  Farmington  Field 
Office,  Bureau  of  Land  Management, 
123  5  La  Plata  Highway,  Farmington, 
New  Mexico  87401;  (505)  599-6334. 

Joel  Farrell, 

Assistant  Field  Office  Manager. 

[FR  Doc.  02-24469  Filed  9-25-02;  8:45  am] 

HLUNG  COOe  4310-VB-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  L^nd  Management 

[NM-060-2002-1 1 1 0-JB] 

Cedar  Hills  Road  Closure  and 
Proposed  Transportation  Plan/Route 
Designations  for  the  Cedar  Hills  Mule 
Deer  Management  Area 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  closure. 

SUMMARY:  The  Roswell  Field  Office 
proposes  to  protect  resource  values  in 
the  Cedar  Hills  Mule  Deer  Management 
Area  by  developing  a  transportation 
plan  that  includes  route  designations 
and  road  and  treiil  closures.  This  action 
is  in  accordance  with  the  1997  Roswell 
Resotirce  Management  Plan.  The  route 
plan  is  necessary  to  reduce  the  impact 
from  recreationist  to  wildlife,  wildlife 
habitat,  soils,  and  range  improvements. 
DATES:  Those  wishing  to  submit 
comments  to  the  BLM  on  this  proposal 
must  do  so  at  the  appropriate  address 
below  on  or  before  October  28,  2002. 
BLM  will  not  consider  any  conmients 
received  after  the  above  date  in  making 
its  decision  on  the  final  transportation 
plan. 

ADDRESSES:  Bureau  of  Land 
Management,  Roswell  Field  Office, 
Attention  Rand  French,  2909  West 
Second,  Roswell,  New  Mexico,  88201. 
Internet  e-mail:  mndfrench@blm.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rand  French  at  the  address  listed  above. 
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telephone  number  (505)  627-0266, 
dtuing  normal  business  hours  (7:45  a.m 
to  4:30  p.m  Mountain  Time). 
SUPPLEMENTARY  INFORMATION: 

I.  Public  Comment  Procedures 

II.  Background 

III.  Procedural  Matters 

L  Public  Comment  Procedures 

Comments  on  the  proposed 
transportation  plan/route  designations, 
should  be  specific,  should  be  confined 
to  issues  pertinent  to  the  proposal,  and 
should  explain  the  reason  for  any 
recommended  change.  Where  possible, 
comments  should  reference  the  specific 
section  or  paragraph  of  the  proposal  that 
is  being  addressed.  BLM  may  not 
necessarily  consider  or  include  in  the 
Administrative  Record  for  the  final 
transportation  plan  comments  that  are 
received  after  the  close  of  the  comment 
period  [see  DATES)  or  comments 
delivered  to  an  address  other  than  those 
listed  above  (see  ADDRESSES). 

BLM  will  make  the  comments 
received,  including  your  name  and 
address,  available  for  public  review  at 
the  Roswell  Field  Office  address  listed 
in  ADDRESSES  above  during  regular  ^ 
business  hours  (hours  listed  above). 

Under  certain  coiiditions,  BLM  can 
keep  personal  information  confidential. 
If  you  wish  to  have  personal 
information  withheld,  please  state  your 
request  for  confidentiality  at  the 
beginning  of  your  comment.  BLM  will 
consider  withholding  your  name,  street 
address,  and  other  identifying 
information  on  a  case-by-case  basis  to 
the  extent  allowed  by  law.  BLM  will 
make  available  to  the  public  all 
submissions  from  organizations  and 
businesses  and  from  individuals 
identifying  themselves  as 
representatives  of  officials  of 
organizations  or  businesses. 

n.  Background 

The  authority  for  the  proposed 
activities  is  under  43  CFR  part  8342, 
which  provides  for  the  designation  of 
roads  and  trails  to  protect  resources  of 
the  public  land.  This  section  goes  on  to 
require  public  participation, 
designation,  and  identification  of 
designated  areas  and  trails.  Public 
meetings  have  been  completed.  Public 
participants  were  also  involved  in  the 
NEPA  process  and  were  given  a  chance 
to  comment  on  the  Environmental 
Assessment.  The  RMP  constitutes  the 
formal  designation  process  for  off- 
highway  vehicles.  This  notice  will  serve 
as  public  notice  for  the  official 
designation  and  identification  of 
specific  roads  and  trails  in  the  Cedar 
Hills  Mule  Deer  Management  Area. 


Appropriate  informational  material  will 
be  provided  and  avculable  to  the  public 
at  the  BLM  office  and  on  site. 

The  Cedar  Hill  area  is  located 
approximately  35  miles  northwest  of 
Roswell,  New  Mexico,  along  New 
Mexico  Highway  246  (also  known  as 
Pine  Lodge  Road).  There  is  one  legally 
accessible  road  off  of  the  highway  into 
the  area.  This  road  serves  as  the  main 
access  into  the  Cedar  Hill  area  as  well 
as  access  to  a  private  residence  located 
on  the  west  side  of  the  area.  Land 
ownership  in  the  area  consists  of  4,145 
acres  of  Public  Land  administered  by 
the  Bureau  of  Land  Management 
Roswell  Field  Office,  740  acres  of  State 
land  administered  by  the  New  Mexico 
State  Land  Office,  and  1,775  acres  of 
private  land  owned  by  Mike  and 
Jeimifer  Com.  Mark  Marley  owns  a  very 
small  parcel  of  private  land  on  the  south 
end  in  the  Salt  Creek  area. 

The  Cedar  Hill  area  is  unique  because 
of  the  soils  and  vegetation  found  there 
are  substantially  different  frt)m  that  of 
much  of  the  surrounding  area.  Sand 
shinnery  oak,  juniper  trees,  and  siunac 
vegetation  differentiate  this  area  from  its 
surroundings.  Also  within  the  area  is 
the  Salt  Creek  drainage,  where 
vegetation  such  as  desert  willow,  black 
walnut,  and  hackberry  are  found  and 
which  further  defines  the  area.  West  of 
the  Salt  Creek,  upland  grassland 
vegetation  typical  of  shallow  soil 
rangelands  of  southeast  New  Mexico 
exists. 

The  Cedar  Hill  area  is  utilized  by  the 
public  for  hunting,  wildlife  viewing, 
historic  artifact  himting,  camping,  wood 
collecting,  and  other  recreational  uses. 
Some  of  these  activities  are  permitted 
and  legal,  while  others  occur  in 
violation  of  laws  and  regulations. 
Damage  to  the  area  is  occurring  from  the 
proliferation  of  vehicle  routes  due  to 
public  use.  Each  y6ar,  especially  during 
the  legal  deer  himts,  off-road  driving 
develops  new  trails.  Once  a  vehicle 
leaves  an  established  road  and  leaves 
evidence  of  traffic,  other  people  follow 
the  trail  and  a  new  road  is  established. 
This  leads  to  accelerated  soil  erosion  in 
the  area  and  disrupts  wildlife  and  their 
habitat.  Duplicate  routes  exist  leading  to 
the  same  destination  as  other  roads,  and 
some  trails  have  no  apparent  destination 
and  merely  dead  end.  Vehicle  traffic  on 
roads  that  follow  the  p>ath  of  water 
pipelines  may  also  damage  the  pipe, 
which  disrupts  water  supplies  for 
livestock  and  wildlife. 

Livestock  grazing  is  permitted  on 
Public  and  State  lands  to  Mike  and 
Jeiuiifer  Com.  The  Coms  are  responsible 
for  maintenance  of  existing  range 
improvements  within  the  area.  These 
improvements  are  water  pipelines. 


drinking  troughs,  and  fences  to  facilitate 

management  of  the  livestock.  The  water 
related  improvements  benefit  wildlife  as 
well  as  livestock  by  providing  a 
permanent  source  of  water. 

Instances  where  water  pipelines  or 
drinking  troughs  are  damaged  from 
vandalism  or  by  vehicle  traffic  are 
costly.  This  is  in  terms  of  the  expense 
involved  to  repair  the  damage  as  well  as 
needless  suffering  by  livestock  and 
wildlife  that  are  dependent  on  the 
water. 

The  private  landowner  and  grazing 
permittee  approached  the  BLM  in  1999 
about  managing  the  public  use  of  the 
area,  and  possibly  closing  some  of  the 
roads  and  trails.  During  the  2000  deer 
hunt,  the  BLM  installed  a  sign  at  the 
entrance  to  the  area,  which  included  a 
map  and  text  explaining  legal  use  in  the 
area  and  allowable  use  by  motorized 
vehicles.  A  patrol  of  the  area  was  also 
initiated  during  the  hunting  season  to . 
curtail  off-road  driving.  These  actions 
have  led  to  more  awareness  by  the 
public;  however,  a  long-term  access 
plan  for  the  area  needs  to  be  developed. 
In  order  to  facilitate  the  long-term  plan, 
the  BLM  inventoried  and  mapped  all  of 
the  existing  roads  and  trails  in  the 
spring  of  2001. 

m.  Procedural  Matters 

Executive  Orders 

The  proposed  road  closures  are  not  a 
significant  regulatory  action  and  are  not 
subject  to  review  by  the  Office  of 
Management  and  Budget  under 
Executive  Order  12866.  Implementation 
of  the  action  will  not  have  an  effect  of 
SlOOmillion  or  more  on  the  economy. 
They  are  not  intended  1o  affect 
commercial  activity,  but  contain  rules  of 
conduct  of  public  land  and  protect 
public  resources.  The  proposed  road 
closures  will  not  create  inconsistencies 
or  otherwise  interfere  with  an  action 
taken  or  plaimed  by  another  agency. 

Executive  Order  12630,  Governmental 
Actions  and  Interference  With 
Constitutionally  Protected  Property 
Rights 

The  closures  do  not  represent  a 
Govenunent  action  capable  of 
interfering  with  constitutionally 
protected  property  rights.  The  closures 
do  not  address  property  rights  in  any 
form,  and  do  not  cause  impairment  of 
anyone's  property  rights.  Access  to 
private  property  will  be  maintained  and 
authorized  vehicles  may  be  permitted 
by  the  BLM.  Therefore,  the  Department 
of  the  Interior  has  determined  that  the 
closures  would  not  cause  a  taking  of 
private  property  or  require  further 
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discussion  of  taking  implications^under 
this  Executive  Order. 

Executive  Order  13132,  Federalism 

The  road  closures  will  not  have  a 
substantial  direct  effect  on  States,  on  th». 
relationship  between  the  national 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  various  levels  of 
Government.  The  closures  affect  land  in 
only  one  State,  New  Mexico,  and  do  not 
address  jurisdictional  issues  involving 
the  State  government.  Therefore,  in 
accordance  with  Executive  Order  13132, 
BLM  has  determined  that  these 
proposed  road  closures  do  not  have 
sufficient  Federalism  implications.to 
warrant  preparation  of  a  Federal 
Assessment. 

Executive  Order  12988.  Civic  Justice 
Reform 

Under  Executive  Order  12988,  BLM 
has  determined  that  these  closures 
would  not  unduly  burden  the  judicial 
system  and  that  they  meet  the 
requirements  of  sections  3(a)  3(b)(2)  of 
the  order. 

National  Environmental  Policy  Act 
(NEPA) 

BLM  has  prepared  an  environmental 
assessment  (EA)  and  has  found  that  the 
proposed  road  and  trail  closures  would 
not  constitute  a  major  Federal  action 
signiBcantly  affecting  the  quality  of  the 
human  environment  under  section 
102(2)(c)  of  the  Environmental 
Protection  Act  of  1969  (NEPA),  42 
U.S.C.  4332(2)(C).  The  proposed  road 
and  trail  closures  are  for  the  purpose  of 
protecting  natural  resources,  while  still 
providing  recreational  uses.  BLM  has 
sent  the  EA  and  Finding  of  No 
Significant  Impact  (FONSI)  out  for 
public  review  and  comment. 

Small  Business  Regulatory  Enforcement 
.  Fairness  Act  (SBREFA) 

The  road  and  trail  closures  do  not 
constitute  a  "major  rule"  as  defined  at 
5  U.S.C.  804(2).  Again,  the  closures  are 
only  closing  unnecessary  roads  and 
trails  or  those  causing  resource  damage. 
Access  to  the  area  will  still  be  available. 
The  closing  of  certain  roads  and  trails 
will  not  have  a  significant  affect  on 
business,  commercial,  or  industrial  use 
of  the  public  lands. 

Unfunded  Mandates  Reform  Act 

The  road  and  trail  closures  do  not 
impose  an  unfunded  mandate  on  State, 
local,  or  tribal  governments  or  the 
private  sector;  nor  do  these  closures 
have  a  significant  or  imique  effect  on 
State,  local,  or  tribal  governments  or  the 
private  sector.  The  closures  do  not 


require  anything  of  State,  local,  or  tribal 
governments.  Therefore,  BLM  is  not 
required  to  prepare  a  statement 
containing  the  information  required  by 
the  Unfunded  Mandates  Reform  Act  (2 
U.S.C.  1531  et  seq.). 

Paperwork  Reduction  Act 

These  closures  do  not  contain 
information  collection  requirements  that 
the  Office  of  Management  and  Budget 
must  approve  under  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  ef  seq. 

Author 

The  principal  author  of  these  closures 
is  Rand  French  of  the  Roswell  Field 
Office,  Bureau  of  Land  Management, 
and  Department  of  the  Interior. 

Dated:  June  17.  2002. 
Ron  Wenker, 

Acting  Associate  State  Director. 

Under  the  authority  of  43  CFTl  part 
8342,  the  New  Mexico  State  Director 
proposes  the  road  closures  for  the  Cedar 
Hills  Deer  Management  Area  to  read  as 
follows: 

Cedar  Hills  Road  Closure  and 
Transportation  Plan 

Sec.  1    Lands  Affected  by  the  Closures 
and  Transportation  Plan 

The  transportation  plan  and  road 
closures  apply  to  approximately  4,145 
acres  of  Public  Land  administered  by 
the  Bureau  of  Land  Management, 
Roswell  Field  Office,  740  acres  of  State 
land  administered  by  the  New  Mexico 
State  Land  Office,  and  1,775  acres  of 
private  lands  owned  by  Mike  and 
Jennifer  Com.  The  Roswell  Approved 
Resource  Management  Plan  and  Record 
of  Decision  of  October  1997  established 
the  designation  of  roads.  The  legal 
description  of  the  a^pcted  lands  is  as 
follows: 

New  Mexico  Principal  Meridian 

T.  8  S„  R.  20  E.. 

Sections  4,  8,  9,  10, 15, 17,  20,  21,  and  22. 

|FR  Doc.  02-24468  Filed  9-25-02;  8:45  am) 
BILUNG  CODE  4310-fB-P 


DEPARTMENT  OF  THE  irfTERIOR 

Bureau  of  Land  Management 

[CA-930-1430-ET,  CACA  7767  and  CACA 
44322] 

Notice  Of  Proposed  Withdrawal,  and 
Transfer  of  Jurisdiction,  and 
Opportunity  for  Public  Meeting; 
California 

AGENCY:  Bureau  of  Land  Management, 
Interior. 


action:  Notice. 


SUMMARY:  The  Department  of  Veterans 
Affairs  has  filed  an  application  to 
withdraw  approximately  7  acres  of 
public  lands,  which  are  currently 
withdrawn  to  the  Department  of  Navy 
for  military  purposes.  The  Department 
of  Navy  has  determined  the  lands  are  no 
longer  needed  for  military  purposes  and 
has  agreed  to  partially  relinquish  their 
withdrawal.  The  lands  are  needed  for 
expansion  of  the  Fort  Rosecrans 
National  Cemetery,  permitting  the 
expansion  of  burial  facilities  to  serve 
veterans  in  the  San  Diego  metropolitan 
area.  The  Department  of  Veterans 
Affairs  has  also  requested  that  the 
administrative  jurisdiction  be 
permanently  transferred  to  them.  The 
lands  have  been  and  will  remain 
withdrawn  from  settlement,  sale, 
location,  or  entry  imder  the  general  land 
laws,  including  the  mining  laws. 
DATES:  Comments  and  requests  for  a 
public  meeting  must  be  received  by 
December  26,  2002. 
ADDRESSES:  Comments  and  meeting 
requests  should  be  sent  to  Howard  K. 
Stark,  Chief,  Branch  of  Lands 
Management  (CA-930),  Bureau  of  Land 
Management,  2800  Cottage  Way,  Suite 
W-1834.  Sacramento,  California  95825- 
1886. 

FOR  FURTHER  INFORMATION  CONTACT: 
Duane  Marti,  Realty  Specialist,  Bureau 
of  Land  Management,  916-978-4675. 
SUPPLEMENTARY  INFORMATION: 

1.  The  Department  of  Veterans  Affairs 
has  filed  an  application  to  withdraw  the 
following  described  public  lands  from 
settlement,  sale,  location,  or  entry  under 
the  general  land  laws,  including  the 
mining  laws,  subject  to  valid  existing 
rights  for  expansion  of  the  Fort 
Rosecrans  National  Cemetery: 

San  Bernardino  Meridian 

T.  17  S.,  R.  4  W., 

That  portion  of  lot  37  more 
particularly  described  by  a  metes  and 
bounds  survey  that  was  prepared  by  the 
Department  of  Veterans  Affairs. 

The  areas  described  aggregate  7  acres, 
more  or  less,  in  San  Diego  County.  The 
subject  lands  are  located  directly  east  of 
the  cmrent  Fort  Rosecrans  National 
Cemetery  boundary.  Once  the  survey 
has  been  approved  by  the  Bureau  of 
Land  Management,  copies  of  the  survey 
will  be  available  from  the  Bureau  of 
Land  Management  at  the  address  listed 
above. 

2.  The  Department  of  Veterans  Affairs 
has  requested  that  administrative 
jurisdiction  of  those  lands  described 
above  in  paragraph  1  be  permanently 
transferred  to  the  Department  of 
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Veterans  Affairs,  so  that  the  lands  can 
be  managed  as  part  of  the  Fort 
Rosecrans  National  Cemetery  and  shall 
thereafter  be  subject  to  all  laws  and 
regulations  applicable  thereto,  subject  to 
valid  existing  rights. 

3.  For  a  period  of  90  days  fi-om  the 
date  of  publication  of  this  notice,  all 
persons  who  wish  to  submit  comments, 
suggestions,  objections,  or  requests  for 
public  meetings  in  connection  with  the 
proposed  actions  described  in  this 
notice,  may  present  their  views  in 
writing  to  the  Chief,  Branch  of  Lands 
Management,  California  State  Office, 
Bureau  of  Land  Management,  at  the 
address  listed  above.  If  the  authorized 
officer  determines  that  a  public  meeting 
should  be  held,  it  will  be  scheduled  and 
conducted  in  accordance  with  43  CFR 
2310.3-l{c)(2).  A  notice  of  the  time  and 
place  would  be  published  in  the  Federal 
Register  at  least  30  days  before  the 
scheduled  date  of  the  public  meeting. 

4.  The  application  will  be  processed 
in  accordance  with  the  regulations  set 
forth  in  43  CFR  part  2300. 

5.  The  subject  lands  are  currently 
withdrawn  for  the  Department  of  Navy 
for  military  purposes  and  therefore  are 
segregated  from  settlement,  sale, 
location,  or  entry  under  the  general  land 
laws  and  from  location  and  entry  under 
the  United  States  mining  laws.  The 
temporary  uses  which  may  be  permitted 
during  this  segregative  period  are  those 
which  are  compatible  with  the  use  of 
the  lands,  as  determined  by  the  Bureau 
of  Land  Management,  the  Department  of 
Navy,  and  the  Department  of  Veterans 
Affairs. 

Dated:  August  28,  2002. 
Howard  K.  Stark, 

Chief,  Branch  of  Lands  Management. 

[PR  Doc.  02-24470  Filed  9-25-02;  8:45  am] 

BILLINQ  COOE  431(M0-^ 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Availability  of  Revised  Outer 
Continental  Shelf  l.easing  Map 

AGENCY:  Minerals  Management  Service 
(MMS),  Interior. 

ACTION:  Availability  of  Revised  Outer 
Continental  Shelf  (OCS)  Leasing  Map. 

SUMMARY:  Notice  is  hereby  given  that 
the  NAD  27-based  OCS  Leasing  Map, 
"Outer  Continental  Shelf  Leasing  Map 
in  the  Western  Gulf  of  Mexico  Planning 
Area,  TX3A,  Mustang  Island  Area,  East 
Addition,"  last  revised  on  September  3r 
2002,  is  on  file  and  available  for 
information  only,  in  the  Gulf  of  Mexico 


OCS  Regional  Office,  New  Orleans, 
Louisiana. 

EFFECTIVE  DATE:  September  26,  2002. 
ADDRESSES:  Copies  of  Leasing  Maps  and 
Official  Protraction  Diagrams  (OPDs)  are 
$2.00  each.  These  may  be  purchased 
from  the  Public  Information  Unit, 
Information  Services  Section,  Gulf  of 
Mexico  OCS  Region,  Minerals 
Management  Service,  1201  Elmwood 
Park  Boulevard,  New  Orleans,  Louisiana 
70123-2394,  Telephone  (504)  736-2519 
or  (800)  200-GULF.  Leasing  Maps  and 
OPDs  may  be  obtained  in  two  digital 
formats:  .gra  files  for  use  in  ARC/INFO 
and  .pd/ files  for  viewing  and  printing 
in  Acrobat.  Copies  are  also  available  for 
download  at  www.gomr.mms.gov/ 
homepg/lsesale/mapdiag.htnd. 
SUPPL.EMENTARY  INFORMATION:  In 
accordance  with  Title  43,  Code  of 
Federal  Regulations,  this  map  is  the 
basic  record  for  the  description  of 
mineral  and  oil  and  gas  lease  sales  in 
the  geographic  area  it  represents.  This 
revision  corrects  an  error  on  Leasing 
Map  TX3A,  Mustang  Island  Area,  East 
Addition,  November  1,  2000.  The  area 
value  4926.76  acres  in  Block  A47  is 
corrected  as  follows:  4928.76  acres. 

Dated:  September  10,  2002. 
Michael  C.  Hunt, 

Acting  Associate  Director  for  Offshore 
Minerals  Management. 
[FR  Doc.  02-24408  Filed  9-25-02;  8:45  am] 
BlUma  C006  4310-MR-P 


INTERNATIONAL  TRADE 
COMMISSION 

[USITC  SE-02-028] 
Sunshine  Act  Meeting 

AGENCY:  United  States  hitemational 

Trade  Commission. 

TIME  AND  date:  October  2,  2002  at  2  p.m. 

PLACE:  Room  101,  500  E  Street  SW., 

Washington,  DC  20436,  Telephone: 

(202) 205-2000. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED 

1.  Agenda  for  future  meeting:  none. 

2.  Minutes. 

3.  Ratification  List. 

4.  hiv.  Nos.  701-TA-417-419  and 
731-TA-953-954,  956-959,  and  961- 
962  (Final)  (Carbon  and  Certain  Alloy 
Steel  Wire  Rod  from  Brazil,  Canada, 
Germany,  Indonesia,  Mexico,  Modlova, 
Trinidad  and  Tobago,  and  Ukraine) — 
briefing  and  vote.  (The  Commission  is 
currently  scheduled  to  transmit  its 
determination  and  Commissioners' 
opinions  to  the  Secretary  of  Commerce 
on  or  before  October  15,  2002.) 


5.  Outstanding  action  jackets:  none. 

In  accordance  with  Commission 
policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

By  order  of  the  Commission. 

Issued:  September  23.  2002. 
Marilyn  R.  Abbott, 
Secretary  to  the  Commission. 
[FR  Doc.  02-24674  Filed  9-24-02;  3:15  pmj 

BtUJNOCOOe  7020-02-M 


DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

Agency  information  Collection 
Acth^ities:  Proposed  Collection; 
Comments  Requested 

ACTION:  30-Day  Notice  of  Information 
Collection  Under  Review: 
Reinstatement,  without  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired:  Crime 
Victim  Compensation  State  Certification 
Form. 

The  Department  of  Justice  DO},  Office 
of  Justice  Programs  has  submitted  the 
following  information  collection  request 
to  the  Office  of  Management  and  Budget 
(0MB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  proposed 
information  collection  is  published  to  - 
obtain  comments  from  the  publjc  and 
affected  agencies.  This  proposed 
information  collection  was  previously 
published  in  the  Federal  Register 
Volume  67,  Number  100,  page  36227  on 
May  23,  2002,  allowing  for  a  60  day 
comment  period.  » 

The  puipose  of  this  notice  is  to  allow 
for  an  additional  30  days  for  public 
comment  until  October  28,  2002.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  the  estimated  public 
burden  and  associated  response  time, 
should  be  directed  to  The  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Afbdrs, 
Attention  Department  of  Justice  Desk 
Officer,  Washington,  DC  20503. 
Additionally,  comments  may  be 
submitted  to  0MB  via  facsimile  to  (202) 
395-7285. 

Request  written  comments  and 
suggestions  itoia  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  are 
encouraged.  Your  comments  should 
address  one  or  more  of  the  following 
four  points: 
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(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  bidden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assimiptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 
Collection 

(1)  Type  of  information  collection: 
Reinstatement,  without  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired. 

(2)  The  title  of  the  form/collection: 
Crime  Victim  Compensation  State 
Certification  Form. 

(3)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 
The  form  number  is  OJP  Administrative 
Form  7390/5,  Office  of  Justice  Programs, 
United  States  Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  State,  Local  and 
Tribal  Govenunents.  The  Victim  of 
Crime  Act  (VOCA)  as  amended  and  the 
Victim  Compensation J'rogram 
Guidelines  require  each  crime  victim 
compensation  program  to  submit  an 
annual  Crime  Victim  Compensation 
Certification  Form.  Information  received 
for  each  program  will  be  used  to 
calculate  the  annual  formula/block  grant 
amoimt  for  the  VOCA  state  crime  victim 
compensation  programs.  The 
information  is  aggregated  and  serves  as 
supporting  docimientation  for  the 
Director's  biennial  report  to  the 
Congress. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply:  It  is  estimated  that  54 
respondents  will  each  complete  a  one 
hour  annual  report. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  There  are  an  estimated  54 
total  houir  burden  associated  with  this 
collection.  If  additional  information  is 
required  contact:  Mrs.  Brenda  E.  Dyer, 


Deputy  Clearance  Officer,  United  States 
Department  of  Justice,  Information 
Management  and  Security  Staff,  Justice 
Management  Division,  Suite  1600, 
Patrick  Henry  Building,  601  D  Street 
NW..  Washington,  DC  20530. 

Dated:  September  20.  2002. 
Brenda  E.  Dyer, 

Department  Deputy  Clearance  Officer.  United 

States  Department  of  Justice. 

[FR  Doc.  02-24438  Filed  9-25-02;  8:45  am] 
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NUCt.EAR  REGULATORY 
COMMISSION 

Workshop  on  Key  Issues  Related  to 
the  Licensing  of  Future  Non-Ught 
Water  Reactors 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACnON:  Notice  of  public  workshop. 

summary:  The  NRC  has  underway 
preapplication  reviews  of  advanced 
reactor  designs.  The  purpose  of  these 
preapplication  reviews  is  to  identify, 
early  in  the  design  process,  key  safety 
issues  and  a  path  to  their  resolution.  For 
advanced  non-light  water  reactors, 
several  such  key  issues  were  identified 
and  described  in  SECY-02-0139.  The 
purpose  of  this  workshop  is  to  discuss 
the  issues  described  in  SECY-02-139, 
including  options  for  their  resolution. 
DATES:  The  workshop  will  be  held  on 
October  22-23,  2002—1  p.m.  to  5  p.m. 
on  October  22,  2002;  9  to  5  p.m.  on 
October  23,  2002. 

ADDRESSES:  The  workshop  will  be  held 
at  the  Double  Tree  Hotel,  12500 
Rockville  Pike,  Rockville,  Maryland. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Farouk  Eltawila,  Director,  Division  of 
Systems  Analysis  and  Regulatory 
Effectiveness,  Office  of  Nuclear 
Regulatory  Research,  Mail  Stop  T-10 
E32,  telephone  (301)  415-7499;  Internet: 
FXE@nrc.gov,  U.S.  Nuclear  Regulatory 
Conunission,  Washington,  DC  20555- 
0001. 

For  material  related  to  the  meeting, 
please  contact  U.S.  NRC  Public  Affairs 
Office (301) 415-8200. 
SUPPLEMENTARY  INFORMATION: 

Background 

In  a  paper  dated  July  22,  2002, 
(SECY-02-0139,  "Plan  for  Resolving 
Policy  Issues  Related  to  Licensing  Non- 
Light  Water  Reactors")  the  Nuclear 
Regulatory  Commission  {  NRC)  staff 
identified  seven  issues  with  potential 
policy  implications  resulting  from  work 
to  date  reviewing  non-light  water 
reactors.  These  seven  issues  are: 


•  How  should  the  Commission's 
expectations  for  enhanced  safety  be 
implemented  for  future  non-LWRs? 

•  Should  specific  defense-in-depth 
attributes  be  defined  for  non-LWRs? 

•  How  should  NRC  requirements  for 
future  non-LWR  plants  relate  to 
international  safety  standards  and 
requirements? 

•  To  what  extent  should  a 
probabilistic  approach  be  used  to 
establish  the  plant  licensing  basis? 

•  Under  what  conditions,  if  any,    ~ 
should  scenario-specific  accident  source 
terms  be  used  for  licensing  decisions 
regarding  containment  and  site 
suitability? 

•  Under  what  conditions,  if  any,  can 
a  plant  be  licensed  without  a  pressure- 
retaining  containment  building? 

•  Under  what  conditions,  if  any,  can 
emergency  plaiming  zones  be  reduced, 
including  a  reduction  to  the  site 
exclusion  area  boundary? 

Discussion 

Options  for  resolving  these  issues  are 
under  development  and 
recommendations  on  their  resolution 
are  due  to  the  Commission  in  December 
2002.  The  options  under  consideration 
are  listed  in  the  agenda  along  with  key 
considerations  for  discussion.  To  assist 
in  developing  and  evaluating  options 
and  preparing  recommendations,  the 
NRC  staff  is  planning  to  hold  a 
workshop  to  discuss  and  solicit 
feedback  on  the  issues  and  options  for 
their  resolution,  including  advantages 
and  disadvantages. 

Key  Considerations  for  Discussion 

Feedback  is  sought  specifically  on: 
— Are  the  options  for  resolution  being 

considered  appropriate? 
— Are  there  other  options  which  should 

be  considered? 
— Which  option(s)  should  be  pursued 

and  why? 
— ^Which  options  shoiUd  not  be  pursued 

and  why? 

Workshop  Agenda 

October  22.  2002 

1-1:15  p.m.    InUt>duction  (NRC  staff) 
1 : 1 5-1 :45    Overview  of  the  Seven  Issues  and 
Options  for  Their  Resolution  (NRC  staff) 
Discussion  of  Issues  and  Options: 
1:45-3:45    Issue  1:  Expectations  for  Safety 
— Options  for  Resolution: 

•  Maintain  current  level  of  safety 

•  Require  an  enhanced  level  of  safety 

•  Require  an  enhanced  level  of  confidence 
in  the  design 

— Key  Considerations: 

•  Should  the  Commission's  Safety  Coal 
Policy  apply  on  a  site  or  a  per  plant 
basis? 

•  Should  safety  be  improved  for  future 
plants  to  ensure  the  population  of  plants 
that  maintain  safety? 
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3:45-4  p.m.    Break 
4-5  p.m.    Issues  2:  Defense-in-Depth 
— Options  for  Resolution: 

•  Case-by-case  determination 

•  Develop  a  description  of  defense-on- 
depth  attributes  * 

•  Develop  a  process  for  determining 
defense-in-depth  measures 

— Key  Considerations 

•  IAEA  description  ^ 

October  23,  2002 

9-10  a.m.  Issue  3:  Use  of  International  Codes 
and  Standards 
— Options  for  Resolution: 

•  Review  and  endorse  international  codes 
and  standards  only  as  needed  to  review 
an  application 

•  Review  and  endorse  existing 
international  codes  and  standards, 
whenever  practical  to  fill  gaps  in  the 
NRC  infrastructure 

•  Participate  in  the  development  of  and 
endorse  international  codes  and 
standards,  whenever  practical  to  fill  gaps 
in  the  NRC  infrastructure 

•  Harmonize,  as  much  as  possible,  NRC 
licensing  requirements  with  other 
regulatory  bodies 

— Key  Considerations: 

•  Cost  and  schedule 

10-10:15  a.m.    BreoJk 

10:15-1 1 :15  a.m.    Issue  4:  Event  Selection 
and  Safety  Classification 

— Options  for  Resolution: 

•  Deterministic  selection  of  events  to  be 
considered  in  the  design  and  safety 
classification 

•  Probabilistic  selection  of  events  to  be 
considered  in  the  design  and  safety 
classification. 

•  Combination  of  deterministic  and 
probabilistic 

— Key  Considerations: 

•  Probabilistic  risk  assessment  quality  and 
completeness 

11:15-12:30  p.m.    Lunch 

12:30-1 .30  p.m.    Issue  5:  Licensing  Source 
Term 

— Options  for  Resolution: 

•  Use  a  bounding  source  term 
representative  of  core  damage  accident 
(LWR  practice) 

•  Use  a  range  of  source  terms 
corresponding  to  the  design  basis 
accident  scenerios 

•  Key  Considerations: 

•  Ensuring  plant  and  fuel  performance 
over  the  life  of  the  plant 

1 .30-2:30  p.m.    Issue  6:  Containment  vs. 
Confinement 

— Options  for  Resolution: 

•  Require  non-LWRs  to  have  a  pressure 
retaining  containment  building 

•  Allow  a  design  without  a  pressure 
retaining  containment  provided  certain 
performance  criteria  are  met 

— Key  Considerations: 

•  Confidence  in  accident  selection  and 
source  term 

2:30-2:45  p.m.    Break 
2:45-3:45  p.m.    Issue  7:  Emergency 
Preparedness 


— Options  for  Resolution: 

•  Retain  current  requirements  and 
emergency  planning  zone  size 

.•  Allow  a  reduction  in  emergency 

planning  zone  size 
— Key  Considerations: 

•  Confidence  in  accident  selection  and 
source  term 

3:45-5  p.m.    General  Discussion  and 
Wrapup 

Dated  at  Rockville,  Maryland,  this  20th  day 
of  September  2002. 

For  the  Nuclear  Regulatory  Conunission. 
Farouk  Eltawila, 

Director,  Division  of  Systems  Analsis  and 
Regulatory  Effectiveness.  Office  of  Nuclear 
Regulatory  Research . 

[FR  Doc.  02-24439  Filed  9-25-02;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards;  Meeting  Notice 

In  accordance  with  the  purposes  of 
Sections  29  and  182b.  of  the  Atomic 
Energy  Act  (42  U.S.C.  2039,  2232b),  the 
Advisory  Committee  on  Reactor 
Safeguards  (ACRS)  will  hold  a  meeting 
on  October  10-12,  2002,  in  Conference 
Room  T-2B3, 11545  Rockville  Pike, 
Rockville,  Maryland.  The  date  of  this 
meeting  was  previously  published  in 
the  Federal  Register  on  Monday, 
November  26,  2001  (66  FR  59034). 

Thursday,  October  10,  2002 

8:30  a.m.-8:35  a.m.:  Opening 
Statement  by  the  ACRS  Chairman—The 
ACRS  Chairman  will  make  opening 
remarks  regarding  the  conduct  of  the 
meeting. 

8:35  a.m.-10  a.m.:  Confirmatory 
Research  Program  on  High-Bumup  Fuel 
(Open}— The  Committee  will  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  Staff 
and  the  Electric  Power  Research 
Lustitute  (EPRI)  regarding  the 
confirmatory  research  program  on  high- 
bumup  fiiel  and  the  EPRI  topical  report 
on  reactivity  insertion  accidents. 

10:15  a.m.-12:15  p.m.:  Overview  of 
European  Simplified  Boiling  Water 
Reactor  (ESBWR).  SWR  1000  (Boiling 
Water  Reactor),  Advanced  CANDU 
Reactor  (ACR  700)  Pre-Application 
Review  (Open) — ^The  Committee  will 
hear  presentations  by  and  hold 
discussions  with  representatives  of  the 
NRC  Staff  and  industry  on  the  ESBWR 
(General  Electric  1380  MWe).  SWR  1000 
(Framatome  ANP-Siemens  1000  Mwe) 
and  ACR  700  (Advanced  CANDU 
Reactor  700  Mwe)  advanced  reactor 
designs. 


1:15  p.m.-2:45  p.m.:  Catawba  and 
McGuire  License  Renewal  Application 
(Open) — The  Committee  will  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff 
and  Duke  Energy  Company  regarding 
the  license  renewal  application  and 
draft  Safety  Evaluation  Report  for  the 
Catawba  Nuclear  Station  Units  1  and  2     ' 
and  McGuire  Nuclear  Station  Units  1 
and  2. 

2:45  p.m.-4  p.m. :  Policy  Issues 
Related  to  Advanced  Reactor  Licensing 
(Open) — ^The  Committeq  will  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff 
regarding  changes  to  policy  issues 
related  to  the  licensing  of  advanced 
reactors  resulting  from  the  resolution  of 
ACRS  conmients  and  recommendations 
included  in  its  Jime  17,  2002  report. 

4:15  p.m.-7 p.m.:  Proposed  ACRS 
Reports  (Open) — The  Committee  will 
discuss  proposed  ACRS  reports  on 
matters  considered  during  this  meeting. 

Friday,  October  11,  2002 

8:30  a.m.-8:35  a.m.:  Opening 
Remarks  by  the  ACRS  Chairman 
(Open)— The  ACRS  Chairman  will  make 
opening  remarks  regarding  the  conduct 
of  the  meeting. 

8:35  a.m.-10  a.m.:  Program  Plan  for 
Low-Power  Shutdown  (LPSD) 
Standardized  Plant  Analysis  Risk 
(SPAR)  Model  Development  and 
Cancellation  qf  Revision  4i  of  SPAR 
Models  (Open)— The  Committee  will 
hear  presentations  by  and  hold 
discussions  with  representatives  of  the 
NRC  staff  regarding  the  program  plan  for 
LPSD  SPAR  Model  Development,  the 
reasons  for  canceling  plans  for  the 
development  of  revision  4i  of  the  SPAR 
Models,  and  insights  from  the  onsite 
review  of  the  LPSD  SPAR  model  for 
Surry  Nuclear  Plant  Units  1  and  2. 

10:15  a.m.-ll:30  a.m.:  Guidance  for 
Performance-Based  Regulation  (Open)— 
The  Committee  will  hear  presentations 
by  and  hold  discussions  with 
representatives  of  the  NRC  staff 
regarding  the  draft  NUREG/BR 
"Guidance  for  Performance-Based 
Regulation." 

1 1 :30  a.m.-l  1 :45  a.m. :  Reconciliation 
of  ACRS  Comments  and 
Recommendations  (Open) — ^The 
Conunittee  will  discuss  the  responses 
bom  the  NRC  Executive  Director  for 
Operations  (EDO)  to  comments  and 
recommendations  included  in  recent 
ACRS  reports  and  letters.  The  EDO 
responses  are  expected  to  be  made 
available  to  the  Conunittee  prior  to  the 
meeting. 

1 .15  p.m.-2:15  p.m.:  Future  ACRS 
Activities/Report  of  the  Planning  and 
Procedures  Subcommittee  (Open)— The 
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Committee  will  discuss  the 
recommendations  of  the  Planning  and 
Procedures  Subcommittee  regarding 
items  proposed  for  consideration  by  the 
full  Committee  during  future  meetings. 
Also,  it  will  hear  a  report  of  the 
Planning  and  Procedures  Subconmiittee 
on  matters  related  to  the  conduct  of 
ACRS  business,  and  organizational  and 
personnel  matters  relating  to  the  ACRS. 

2:15  p.m.-3:15  p.m.:  Report  Regarding 
Recent  Operating  Events  (Open}— 
Report  by  the  cognizant  ACRS  member 
regarding  recent  operating  events  of 
interest. 

3:15  p.m.-7 p.m.:  Proposed  ACRS 
Reports  (Open/Closed)— The  Committee 
will  discuss  proposed  ACRS  reports. 

Saturday,  October  12,  2002 

8:30  a.m.-l  p.m.:  Proposed  ACRS 
Reports  (Open) — The  Committee  will 
discuss  proposed  ACRS  reports. 

1  p.m.-l  :30  p.m. :  Miscellaneous 
(Open) — ^The  Conunittee  will  discuss 
matters  related  to  the  conduct  of 
Committee  activities  and  matters  and 
specific  issues  that  were  not  completed 
during  previous  meetings,  as  time  and 
availability  of  information  permit.  The 
Committee  will  also  discuss  its  plans  for 
preparing  a  "white  paper"  on  the  use  of 
PRA  in  the  regulatory  decisionmaking 
process. 

Procedures  for  the  conduct  of  and 
participation  in  ACRS  meetings  were 
pubUshed  in  the  Federal  Register  on 
October  3,  2001  (66  FR  50462).  hi 
accordance  with  those  procedures,  oral 
or  written  views  may  be  presented  by 
members  of  the  public,  including 
representatives  of  the  nuclear  industry. 
Electronic  recordings  will  be  permitted 
only  during  the  open  portions  of  the 
meeting.  Persons  desiring  to  make  oral 
statements  should  notify  the  Associate 
Director  for  Technical  Support  named 
below  five  days  before  the  meeting,  if 
possible,  so  that  appropriate 
arrangements  can  be  made  to  allow 
necessary  time  during  tbe  meeting  for 
such  statements.  Use  of  still,  motion 
picture,  and  television  cameras  during 
the  meeting  may  be  limited  to  selected 
portions  of  the  meeting  as  determined 
by  the  Chairman.  Information  regarding 
the  time  to  be  set  aside  for  this  purpose 
may  be  obtained  by  contacting  the 
Associate  Director  prior  to  the  meeting. 
In  view  of  the  possibiUty  that  the 
schedule  for  ACRS  meetings  may  be 
adjusted  by  the  Chairman  as  necessary 
to  facilitate  the  conduct  of  the  meeting, 
persons  planningto  attend  should  check 
with  the  Associate  Director  if  such 
rescheduling  would  result  in  major 
inconvenience. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 


has  been  canceled  or  rescheduled,  the 
Chairman's  ruUng  on  requests  for  the 
opportunity  to  present  oral  statements, 
and  the  time  allotted  therefor  can  be 
obtained  by  contacting  Dr.  Sher 
Bahadur,  Associate  Director  for 
Technical  Support  (301-415-0138), 
between  7:30  a.m.  and  4:15  p.m.,  EDT. 

ACRS  meeting  agenda,  meeting 
transcripts,  and  letter  reports  are 
available  through  the  NRC  Public 
Document  Room  at  pdr@nrc.gov,  or  by 
calling  the  PDR  at  1-800-397-4209,  or 
from  the  Publicly  Available  Records 
System  (PARS)  component  of  NRC's 
document  system  (ADAMS)  which  is 
accessible  from  the  NRC  Web  site  at 
http://www.nrc.gov/reading-rm/ 
adams.html  or  http://www.nrc.gov/ 
reading-rm/doc-coUections/  (ACRS  & 
ACNW  Mtg  schedules/agendas). 

Videoteleconferencing  service  is 
available  for  observing  open  sessions  of 
ACRS  meetings.  Those  wishing  to  use 
this  service  for  observing  ACRS 
meetings  should  contact  Mr.  Theron 
Brown,  ACRS  Audio  Visual  Technician 
(301-415-8066),  between  7:30  a.m.  and 
3:45  p.m.,  EDT,  at  least  10  days  before 
the  meeting  to  ensure  the  availabiUty  of 
this  service.  Individuals  or 
organizations  requesting  this  service 
will  be  responsible  for  telephone  line 
charges  and  for  providing  the 
equipment  and  facilities  that  they  use  to 
establish  the  videoteleconferencing  link. 
The  availability  of 

videoteleconferencing  services  is  not 
guaranteed. 

Dated:  September  20,  2002. 
Annette  Vietd-Cook, 
Secretary  of  the  Ck)mmission. 
(FR  Doc.  02-24437  Filed  9-25-02;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Draft  Decommissioning  Questions  and 
Answers  Regarding  Clartflcation  of 
License  Termination  Guidance  of  ttie 
Nudoar  Regulatory  Commission's 
Office  Nudsar  Material  Safety  and 
Safeguards;  Notice  of  Availability 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  availability  and 

request  for  public  comment. 

summary:  The  Nuclear  Regulatory 
Commission's  (NRC)  Office  of  Nuclear 
Material  Safety  and  Safeguards  (NMSS) 
is  announcing  the  availability  of  draft 
decommissioning  questions  and 
answers  regarding  clarification  of 
license  termination  guidance,  for  public 
comment. 


The  Nuclear  Energy  Institute  (NEI) 
and  NRC  staff  identified  an  approach  to 
clarify  existing  guidance  associated  with 
the  License  Termination  Rule  (10  CFR 
part  20,  subpart  E),  in  concert  with 
NMSS"  decommissioning  guidance 
consolidation  project.  Under  this 
approach.  NEI's  License  Termination 
Task  Force  (Task  Force)  generated 
questions  (Qs)  associated  with 
decommissioning  issues  that  are 
common  to  the  industry.  The  Task  Force 
also  proposed  answers  (As)  to  the 
questions  and  submitted  the  Q&As  to 
NRC  staff  for  review.  NRC  staff  reviewed 
the  Q&As  and  the  supporting  technical 
bases  and  provided  comments  to  NEI  on 
September  28,  2001.  An  open  meeting 
was  held  between  NRC,  NEI,  and 
industry  representatives  on  December  4, 
2001,  to  discuss  each  Q&A  and  the 
technical  issues  to  ensure  that  the 
questions  were  properly  asked  and 
answered  and  were  supported  by  a 
defensible  technical  basis.  NRC  staff  and 
NEI  further  developed  the  Q&As  so  that 
they  adequately  reflect  NRC  regulations 
and  guidance  and  include  a  sound 
technical  basis. 

As  a  result  of  this  cooperation,  eight 
Q&As  have  been  foiind  acceptable  by 
NRC  staff.  Seven  of  the  Q&As  were  to 
be  incorporated  into  the  draft  dociunent 
"Consolidated  NMSS  Decommissioning 
Guidance:  Characterization,  Survey,  and 
Determination  of  Radiological  Criteria" 
(NUREG-1757,  Volume  2)  to  solicit 
public  comment  on  them.  However,  two 
Q&As  were  inadvertently  omitted. 
Therefore,  five  Q&As  are  included  in 
Volume  2  of  NUREG-1757,  and  three 
Q&As  are  included  in  the 
"supplementary  information"  section  of 
this  notice.  Volume  2  of  NUREG-1757 
is  being  published  for  public  comment 
on  or  close  to  the  date  of  this  notice. 
NRC  is  seeking  public  comment  on  the 
Q&As  and  Volume  2  of  NUREG-1757  in 
order  to  receive  feedback  frtim  the 
widest  range  of  interested  parties  and  to 
ensure  that  all  information  relevant  to 
developing  the  docmnent  is  available  to 
the  NRC  staff.  These  draft  documents 
are  being  issued  for  comment  only  and 
are  not  intended  for  interim  use.  The 
NRC  will  review  public  comments 
received  on  the  draft  documents. 
Suggested  changes  mil  be  incorporated, 
where  appropriate,  in  response  to  those  . 
comments,  and  a  final  document  will  be 
issued  for  use.  The  final  Q&As  will  be 
included  in  the  text  of  the  final 
document  of  Volume  2  of  NUREG-1757. 
DATES:  Comments  on  this  draft 
docimient  should  be  submitted  by 
December  26,  2002.  Comments  received 
after  that  date  will  be  considered  to  the 
extent  practicable. 
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ADDRESSES:  Members  of  the  public  are 
invited  and  encouraged  to  submit 
written  comments  to:  Duane  W. 
Schmidt,  Project  Manager,  Office  of 
Nuclear  Material  Safety  and  Safeguards, 
Mail  Stop  T-7F27,  U.  S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001.  Hand-deliver 
comments  to:  11555  Rockville  Pike, 
Rockville,  MD,  between  7:30  a.m.  and 
4:15  p.m.,  Federal  workdays.  Comments 
may  also  be  sent  electronically  to 
decomcomments@nrc.gov.  Copies  of 
comments  received  may  be  examined  at 
the  ADAMS  Electronic  Reading  Room 
on  the  NRC  web  site,  and  the  NRC 
Public  Document  Room,  11555 
Rockville  Pike,  Room  0-1F21, 
Rockville,  MD  20852.  The  NRC  Public 
Document  Room  is  open  from  7:45  a.m. 
to  4:15  p.m.,  Monday  through  Friday, 
except  on  Federal  holidays. 
FOR  FURTHER  INFORMATION,  CONTACT: 
Duane  W.  Schmidt,  Mail  Stop  T-7F27, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001. 
Telephone:  (301)  415-6919;  Internet: 
dws2@nrc.gov. 

SUPPLEMENTARY  INFORMATION: 
Qeustion  5 

What  are  acceptable  methods  to 
characterize  embedded  piping  and 
buried  piping? 

Answer  to  Question  5 

Several  methods  have  been  used  to 
characterize  the  residual  activity  within 
embedded  pipe,  and  these  methods  can 
be  used  for  buried  piping,  as  well.  By 
definition,  "embedded  piping"  is  piping 
(e.g.,  part  of  a  plant  system)  that  is 
found  in  buildings  and  encased  in 
concrete  floors  and  walls,  while  "buried 
piping"  is  piping  (e.g.,  cvdvert)  that  is 
buried  in  soils.  To  be  found  acceptable, 
the  methods  must  each  address  the 
following  issues: 

•  RadionucUdes  of  interest  and 
chosen  surrogate 

•  Levels  and  distribution  of 
contamination 

•  Internal  surface  condition  of  the 
jpiping 

•  Internal  residues  and  sediments  and 
their  radiation  attenuation  properties 

•  Removable  and  fixed  surface 
contamination 

•  Instrument  sensitivity  and  related 
scan  and  fixed  minimum  detectable 
concentrations 

•  Piping  geometry  and  presence  of 
internally  inaccessible  areas/sections 

•  Instrument  calibration 

•  Data  quality  objectives  (DQOs) 
An  industry  study  (Cline,  J.  E., 

"Embedded  Pipe  Dose  Calculation 
Method,"  Electric  Power  Research 


Institute  Report  No.  1000951, 
November,  2000)  evaluated  several 
techniques  for  measuring  the 
radiological  contamination  on  the  inside 
of  embedded  pipe.  Measurement 
techniques  included  pipe  crawlers, 
gamma-ray  scanners,  dose  rate 
measurements  with  dose-to-curie 
computations,  scraping  samples  with 
radiochemical  analyses,  and  smear 
samples  with  radiochemical  analyses.  A 
brief  description  of  these  methods  is 
provided  below. 

The  pipe  crawler  uses  a  beta  sensitive 
detection  system  that  is  inserted  into  the 
pipe  with  a  cable.  Spacers  keep  the 
detectors  at  a  fixed  distance  frt>m  the 
pipe  wall.  Measurements  can  be  made  at 
various  points  or  as  a  continuous  scan 
within  the  pipe  to  provide  a  profile  of 
the  extent  and  distribution  of  the 
contamination.  Scaling  factors  based  on 
a  laboratory  radiochemistry  analysis  of 
the  deposited  material  can  be  applied  to 
the  measurements  to  provide 
radionuclide  quantities  in  the  pipe. 

The  gamma-ray  scanner  uses  a 
calibrated,  collimated  high-purity 
germanium  or  sodium  iodide 
spectrometer  to  make  external 
measurements  on  the  pipe.  This  gamma- 
ray  scaiming  yields  an  average 
concentration  over  the  length  of  the 
pipe  within  the  field  of  view  of  the 
detector.  The  sensitivity  of  this  method 
may  be  limited  by  the  thickness  of  the 
piping  itself  and  concrete  between  the 
pipe  and  the  detector.  Some 
radionuclide  identification  is  possible 
and  scaling  factors  can  be  applied  as 
discussed  above  for  the  pipe  crawler. 

The  dose  rate  measurements  are  also 
made  on  the  external  surface  of  the 
walls  or  floors  containing  tbe  embedded 
pipe  using  a  sensitive  gamma  detector 
capable  of  reading  in  the  roentgen  per 
hoiu-  range.  The  dose  rate  readings  may 
be  used  directly  in  determining 
compUance  with  the  dose  criteria  or 
used  to  make  dose-to-curie  conversions 
based  on  other  measurements  providing 
radionuclide  identification. 

Radionuclide  identification  for  the 
contamination  in  the  pipe  may  be 
accomplished  by  smear  or  scraping 
samples  and  radiochemical  analysis. 
The  industry  report  compared 
radionudide  ratios  determined  by 
smears  and  by  scrapings  with  those 
found  by  etching  the  surface  of  the  pipe. 
The  report  concluded  that  either  of 
these  techniques  yields  radionuclide 
mixes  that  are  representative  of  the 
average  total  deposits. 

Each  approach  is  useful  in  specific 
applications,  and  multiple  methods 
might  be  used  in  complex  facilities  like 
power  plants.  Each  method  also  has 


limitations  and  uncertainties  that  must 
be  addressed. 

Other  useful  information  on 
embedded  pipe  characterization  may  be 
found  in  sources,  such  as  the  U.S. 
Department  of  Energy  Innovative 
Technology  Reports  and  case  studies 
published  in  open  literature. 

Regardless  of  the  source  of  the 
information,  it  is  incumbent  on  the 
licensee  to  develop  and  document  a 
comprehensive  approach  to  embedded 
pipe  and  buried  piping  characterization 
that  accounts  for  limitations  and 
uncertainties,  taking  into  account  the 
Multi-Agency  Radiation  Survey  and  Site 
Investigation  Manual  (NUREG-157S. 
Rev.  1)  guidance  in  developing  the 
related  DQOs.  It  should  also  specifically 
address  each  of  the  critical  issues  in  the 
bulleted  list  above. 

Question  9 

Is  the  collection  of  additional 
characterization  data,  beyond  that 
available  from  periodic  radiation 
protection  siuveys,  required  in  the 
license  termination  pl&n  for  structures, 
components,  and  soils  that  will  be 
removed  from  the  facility  prior  to 
license  termination? 

Answer  to  Question  9 

No.  In  general,  radiological  data 
obtained  during  characterization 
surveys  are  used  to  determine  the 
radiological  status  of  the  site,  including 
facilities,  buildings,  surface  and 
subsurface  soils,  and  surfrice  and  groimd 
water.  In  turn,  this  information  is  used 
to  support  the  plaiming  and  design  of 
final  status  surveys  (FSS).  In  addition  to 
providing  the  basis  of  the  design  of  FSS, 
characterization  surveys  are  used  to 
support  the  following: 

•  Identification  of  remaining  site 
dismanUement  activities 

•  Development  of  new  (or  revisions  to 
existing)  remediation  plans  and 
procedures 

•  Revisions  to  decommissioning  costs 
and  trust  fund 

•  Identification  of  environmental 
aspects  not  previously  considered 

•  Revisions  to  the  Environmental 
Report 

Since  the  license  termination  process 
is  only  concerned  with  the  status  of 
facilities  after  the  completion  of  all 
remediation  activities,  radioactivity 
associated  with  structures,  components, 
and  soils  that  will  be  removed  from  the 
facility  and  appropriately  disposed  of 
elsewhere,  is  not  an  issue  as  it  cannot 
contribute  to  public  dose  controlled 
under  10  CFR  20.1402— "Radiological 
Criteria  for  Unrestricted  Use." 
Therefore,  additional  characterization 
data  need  not  be  collected. 
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Question  10  | 

Is  characterization  data  required  to 
support  initial  classification  of  Class  1 
areas? 

Answer  to  Question  10 

Areas  classified  as  Class  1  do  not 
require  characterization  data  to  support 
that  classification. 

Note:  Characterization  data  are  needed  to 
support  deconunissioning  activities  for  all 
areas  including: 

•  Determination  of  radionuclide 
distribution  profiles  and  identification  of 
surrogate  radionuclides 

•  Dose  modeling  and  development  of 
derived  concentration  guideline  levels 

•  Final  status  survey  design  and 
instrument  selection 

•  Structuring  the  data  quality  objectives 

•  Assessment  of  spatial  variability  of 
radioactive  contaminants  on  building 
surfaces  and  in  surface  and  subsurface  soils 

•  Assessment  of  whether  ground  water  is 
impacted,  using  the  results  of  the  surface  and 
subsurface  soil  characterization  surveys 

•  Initially  defining  and  changing  the 
boundaries  of  Class  1  survey  units  with 
trardering  and  adjacent  survey  units 

•  Re-classification  of  survey  units  (using 
guidance  in  NUREG-1575,  "Multi-Agency 
Radiation  Survey  and  Site  Investigation 
Manual,"  and  NUREG-1727,  "NMSS 
Decommissioning  Standard  Review  Plan") 

Dated  at  Rockville,  MD,  this  20th  day  of 
September,  2002.        I 
For  the  Nuclear  Regulatory  Commission. 

Larry  W.  Camper, 

Chief,  Decommissioning  Branch,  Division  of 
Waste  Management.  Office  of  Nuclear 
Material  Safety  and  Safeguards. 
(FR  Doc.  02-24442  Filed  9-25-02;  8:45  am) 
BNJJNQ  CODE  7SeO-01-P 


NUCLEAR  REGULATORY 
COMMISSION        I 

Office  of  Nuclear  Material  Safety  and 
Safeguards  Consolidated 
Decommissioning  Guidance: 
Decommissioning  Process  for 
Materials  Licensees;  Notice  of 
Availability 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  availability. 

SUMMARY:  The  Nuclear  Regulatory 
Commission's  (NRC)  Office  of  Nuclear 
Material  Safety  and  Safeguards  (NMSS) 
is  annoimcing  the  availability  of  a  final 
docxunent  "Consolidated  NMSS 
Decommissioning  Guidance: 
Deconunissioning  Process  for  Materials 
Licensees"  (NUREG-1757.  Vol.  1).  This 
document  provides  guidance  for 
planning  and  implementing  the 
termination  of  licenses  issued  through 
NMSS's  licensing  programs.  The 


guidance  is  intended  for  NRC  staff, 
licensees,  and  the  public.  The  guidance 
was  developed  in  response  to  the  NMSS 
performance  goals,  in  the  NRC's 
Strategic  Plan,  of:  (1)  making  NRC 
activities  and  decisions  more  effective, 
efficient,  and  realistic;  and  (2)  reducing 
uimecessary  regulatory  burden  on 
stakeholders.  The  guidance  in  final 
NUREG-1757,  Volume  1,  should  be 
used  by  fuel  cycle,  fuel  storage,  and 
materials  licensees  in  preparing  ~ 
decommissioning  license  amendment 
requests,  decommissioning  plans,  and 
related  compliance  documents.  NRC 
staff  will  use  the  policies  and 
procedures  discussed  in  Volume  1  to 
evaluate  a  licensee's  decommissioning 
actions. 

ADDRESSES:  NUREG-1757,  Volume  1.  is 
available  for  inspection  and  copying  for 
a  fee  at  the  Commission's  Public 
Document  Room,  U.S.  NRC's 
Headquarters  Building,  11555  Rockville 
Pike  (First  Floor),  Rockville,  Maryland. 
The  Public  Document  Room  is  open 
from  7:45  a.m.  to  4:15  p.m.,  Monday 
through  Friday,  except  on  Federal 
holidays.  NUREG-1757,  Volume  1,  is 
also  available  electronically  bom.  the 
ADAMS  Electronic  Reading  Room  on 
the  NRC  Web  site  at:  http:// 
www.nrc.gov/reading-rm/adams.html, 
and  on  the  NRC  Web  site  at:  http:// 
www.nrc.gov/reading-rm/doc- 
collections/n  uregs/ staff. 

Copies  of  NUI^G-1757,  Volume  1, 
may  also  be  piuchased  from  one  of  these 
two  sources:  (1)  The  Superintendent  of 
Documents,  U.S.  Govenunent  Printing 
Office,  Mail  Stop  SSOP,  Washington, 
IX:  20402-0001;  Internet:  http:// 
bookstore.gpo.gov/;  telephone:  202- 
512-1800;  fax:  202-512-2250;  (2)  The 
National  Technical  Information  Service, 
Springfield,  VA  22161-0002,  Internet: 
www.ntis.gov;  telephone  1-800-553- 
6847  or,  locally,  703-605-6000. 
FOR  FURTHER  INFORMATION,  CONTACT: 
.  Duane  W.  Schmidt,  Mail  Stop  T-7F27, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001. 
Telephone:  (301)  415-6919;  Internet: 
dws2@nrc.gov. 

SUPPLEMENTARY  INFORMATION:  As  part  of 
its  redesign  of  the  materials  license 
program,  NMSS  is  consolidating  and 
updating  nimierous  decommissioning 
guidance  documents  into  a  three- 
volume  NUREG  report.  The  three 
volumes  are  as  follows:  (1) 
Decommissioning  Process  for  Materials 
Licensees;  (2)  Characterization,  Siuvey, 
and  Determination  of  Radiological 
Criteria;  and  (3)  Financial  Assurance, 
Recordkeeping,  and  Timeliness.  Volume 
1  of  this  NUREG  series,  entitled 
"Consolidated  NMSS  Decommissioning 


Guidance:  Decommissioning  Process  for 
Materials  Licensees,"  is  the  first  of  these 
three  voliunes  and  is  intended  for  use 
by  applicants,  licensees,  NRC  license 
reviewers,  other  NRC  personnel,  and 
Agreement  State  staff. 

The  approaches  to  license  termination 
described  in  Volume  1  of  NUREG-1757 
will  help  to  identify  the  information 
(subject  matter  and  level  of  detail) 
needed  to  terminate  a  license  by 
considering  the  wide  range  of 
radioactive  materials  users  licensed  by 
NRC.  Volume  1  of  the  NUREG  provides 
guidance  for  planning  and 
implementing  the  termination,  under 
the  License  Termination  Rule  (10  CFR 
part  20,  subpart  E),  of  licenses  issued 
through  NMSS's  licensing  programs. 
Volume  1  incorporates  the  risk- 
informed  and  performance-based 
alternatives  of  the  rule.  Volume  1 
updates  and  builds  upon  the  risk- 
informed  approach  in,  and  in  part 
incorporates,  the  NMSS 
Decommissioning  Handbook  (NUREG/ 
BR-0241,  "NMSS  Handbook  for 
Decommissioning  Fuel  Cycle  and 
Materials  Facilities,"  March  1997). 
Volume  1  also  incorpcwates  the  parts  of 
the  "NMSS  Decommissioning  Standard 
Review  Plan,"  NUREG-1727,  September 
2000,  that  provide  guidance  for 
developing  those  parts  of  a 
decommissioning  plan  addressing 
general  site  description  and  current 
radiological  conditions; 
decommissioning  activities, 
management,  and  quality  assurance;  and 
modifications  to  decommissioning 
programs  and  procedures.  This  final 
Volume  1  describes  and  makes  available 
to  the  public  (1)  methods  acceptable  to 
the  NRC  staff  in  implementing  specific 
parts  of  the  Commission's  regulations; 
(2)  techniques  and  criteria  used  by  the 
staff  in  evaluating  decommissioning 
actions;  and  (3)  guidance  to  licensees 
responsible  for  decommissioning  NRC- 
licensed  sites. 

The  guidance  in  final  NUREG-1757, 
Voliune  1,  should  be  used  by  fuel  cycle, 
fuel  storage,  and  materials  licensees  in 
preparing  decommissioning  license 
amendment  requests,  decommissioning 
plans,  and  related  compliance 
documents.  Other  NRC  licensees,  e.g., 
urcmium  recovery  facilities  and  reactors, 
may  find  this  information  useful,  but 
they  are  not  the  subject  of  this  NUREG. 
NRC  staff  will  use  the  policies  and 
procedures  discussed  in  Volume  1  to 
evaluate  a  licensee's  decommissioning 
actions.  This  NUREG  does  not  substitute 
for  regulations,  and  compliance  with  it 
is  not  required.  Methods  and  solutions 
different  from  those  in  this  NUREG  will 
be  acceptable,  if  they  provide  a  basis  for 
concluding  that  the  decommissioning 
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actions  are  in  compliance  with  the 
Commission's  regulations. 

Further  information  on  the  overall 
decommissioning  guidance 
consolidation  and  updating  project  can 
be  found  in  the  Federal  Register  notice 
publishing  the  plan  for  the  project  (66 
FR  21793). 

Dated  at  Rockville,  MD,  this  20tb  day  of 
September,  2002. 
For  the  Nuclear  Regulatory  Commission 

Lorry  W.  Campo-, 

Chief,  Decommissioning  Branch,  Division  of 
Waste  Management,  Office  of  Nuclear 
Material  Safety  and  Safeguards. 
IFR  Doc.  02-24440  Filed  9-25-02;  8:45  am) 
BUJNG  COM  78W-01-^ 


NUCLEAR  REGULATORY 
COMMISSION 

Offica  Of  Nudaar  Matartal  SafMy  and 


aiaiaclar  lirtlon,  Survy.  and 
Datarmlnrtion  of  Radtotoglcal  Crttaria; 
NoticaofAvaNabimy 

agency:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  availability  and 
request  for  public  comment. 

SUMMARY:  The  Nuclear  Regulatory 
Commission's  (NRC)  Office  of  Nuclear 
Material  Safety  and  Safeguards  (NMSS) 
is  announcing  the  availability  of  a  draft 
document  "Consolidated  NMSS 
Decommissioning  Guidance: 
Characterization,  Survey,  and 
Determination  of  Radiological  Criteria" 
(NUREG-1757,  Vol.  2),  for  public 
comment.  This  document  provides 
guidance  for  compliance  with  the 
radiological  criteria  for  termination  of 
.  licenses.  The  guidance  is  intended  for 
NRC  staff,  licensees,  and  the  public.  The 
guidance  is  being  developed  in  response 
to  the  NMSS  performance  goals,  in  the 
NRC's  Strategic  Plan,  of:  (1)  making 
NRC  activities  and  decisions  more 
effective,  efficient,  and  realistic;  and  (2) 
reducing  unnecessary  regulatory  burden 
on  stakeholders.  NRC  is  seeking  public 
comment  in  order  to  receive  feedback 
bom  the  widest  range  of  interested 
parties  and  to  ensure  that  all 
information  relevant  to  developing  the 
document  is  available  to  the  NRC  staff. 
This  draft  document  is  being  issued  for 
comment  only  and  is  not  intended  for 
interim  use.  "The  NRC  will  review  public 
comments  received  on  the  draft 
document  In  response  to  those 
comments,  suggested  changes  will  be 
incorporated,  where  appropriate,  and  a 
final  document  will  be  issued  for  use. 


DATES:  Comments  on  this  draft 
document  should  be  submitted  by 
December  26,  2002.  Comments  received 
after  that  date  will  be  considered  to  the 
extent  practicable. 

ADDRESSES:  NUREG-1757,  Volume  2.  is 
available  for  inspection  and  copying  for 
a  fee  at  the  Conmiission's  Public 
Document  Room,  U.S.  NRC's 
Headquarters  Building.  11555  Rockville 
Pike  (First  Floor),  Rodcville,  Maryland. 
NUREG-1757,  Volume  2,  is  also 
available  electronically  from  the 
ADAMS  Electronic  Reading  Room  on 
the  NRC  Web  site  at:  http:// 
www.nrc.gov/reading-rm/adams.html, 
and  on  the  NRC  Web  site  at:  http:// 
www.nrc.gov/reading-rm/doc- 
coUections/n  uregs/ staff. 

A  free  single  copy  of  NUREG-1757, 
Volume  2,  will  be  available  to  interested 
parties  until  the.  supply  is  exhatisted. 
Such  copies  may  be  requested  by 
writing  to  the  U.S.  Nuclear  Regulatory 
Commission,  Distribution  Services, 
Washington,  DC  20555-0001  or 
submitting  e-mail  to 
dKtributioi^iuc.gov. 

Members  of  the  public  are  invited  and 
encouraged  to  submit  written  comments 
to:  Duane  W.  Schmidt,  Project  Manager, 
Office  of  Nuclear  Material  Safety  and 
Safeguards,  Mail  Stop  T-7F27,  U.  S. 
Nuclear  Regtilatory  Commission, 
Washington,  DC  20555-0001.  Hand- 
deliver  comments  to:  11555  Rockville 
Pike.  Rockville.  MD,  between  7:30  a.m. 
and  4:15  p.m..  Federal  workdays. 
Comments  may  also  be  sent 
electronically  to 

decomcomments&ruc.gov.  Copies  of 
comments  received  may  be  examined  at 
the  ADAMS  Electronic  Reading  Room 
on  the  NRC  web  site,  and  in  the  NRC 
Public  Document  Room,  11555 
Rockville  Pike,  Room  0-1F21, 
Rockville.  MD  20852.  The  NRC  Public 
Document  Room  is  open  from  7:45  a.m. 
to  4:15  p.m.,  Monday  through  Friday, 
except  on  Federal  holidays. 
FOR  FURTOER  MFORMAT10N,  CONTACT: 
Duane  W.  Schmidt,  Mail  Stop  T-7F27, 
U.S.  Nuclear  Regtilatory  Commission, 
Washington,  DC  20555-0001. 
Telephone:  (301)  415-6919;  Internet: 
divs2@nrc.gov. 

SUPPLEMENTARY  INFORMATION:  As  part  of 
its  redesign  of  the  materials  license 
program.  NMSS  is  consolidating  and 
updating  numerous  decommissioning 
guidance  doctunents  into  a  three- 
volume  NUREG  report.  The  three 
volumes  are  as  follows:  (1) 
Decommissioning  Process  for  Materials 
Licensees;  (2)  Characterization.  Survey, 
and  Determination  of  Radiological 
Criteria;  and  (3)  Financial  Assurance. 
Recordkeeping,  and  Timeliness.  Volume 


2  of  this  NUREG  series,  entitled 
"Consolidated  NMSS  Decommissioning 
Guidance:  Characterization,  Survey,  and 
Determination  of  Radiological  Criteria,^' 
is  the  second  of  these  three  volumes 
and.  when  finalized,  is  intended  for  use 
by  applicants,  licensees,  NRC  license 
reviewers,  other  NRC  personnel,  and 
Aoeement  State  staff. 

The  approaches  to  license  termination 
described  in  Volume  2  of  NUREG-1757 
will  help  to  identify  the  information 
(subject  matter  and  level  of  detail) 
needed  to  terminate  a  license  by 
considering  the  wide  range  of 
radioactive  materials  users  licensed  by 
NRC.  Volume  2  of  the  NUREG  addresses 
compliance  with  the  radiological 
criteria  for  license  termination  of  the 
License  Termination  Rule  (10  CFR  part 
20,  subpart  E)  and  incorporates  the  risk- 
informed  and  performance-based 
alternatives  of  the  rule.  Volume  2 
updates  and  builds  upon  the  risk- 
informed  approach  used  in  the  NMSS 
Decommissioning  Standard  Review  Plan 
(NUREG-1727,  September  2000),  and, 
in  whole  or  in  part,  incorporates  the 
parts  of  NUREG-1727  that  provide 
guidance  for  demonstrating  compliance 
with  Subpart  E.  This  draft  Volume  2 
describes  and  makes  available  to  the 
public  (1)  methods  acceptable  to  the 
NRC  staff  in  implementing  specific  parts 
of  the  Conmiission's  regulations;  (2) 
techniques  and  criteria  used  by  the  staff 
in  evaluating  decommissioning  actions; 
and  (3)  guidance  to  licensees 
responsible  for  decommissioning  NRC- 
licensed  sites. 

When  published  as  a  final  report,  the 
guidance  in  draft  NUREG-1757,  Volume 
2,  should  be  used  by  fuel  cycle,  fuel 
storage,  materials,  and  reactor  licensees 
in  preparing  decommissioning  license 
amendment  requests,  decommissioning 
plans,  and  related  compliance 
docimients.  Other  NRC  licensees,  e.g., 
uranium  recovery  facilities,  may  find 
this  information  useful,  but  they  are  not 
the  subject  of  this  NUREG.  When 
finalized,  NRC  staff  will  use  the  policies 
and  procedures  discussed  in  Volume  2 
to  evaluate  a  licensee's 
decommissioning  actions.  This  NUREG 
will  not  substitute  for  regulations,  and 
compliance  with  it  will  not  be  required. 
Methods  and  solutions  different  from 
those  in  this  NUREG  will  be  acceptable, 
if  they  provide  a  basis  for  concluding 
that  the  decommissioning  actions  are  in 
compliance  with  the  Commission's 
regulations. 

Further  information  on  the  overall 
decommissioning  guidance 
consolidation  and  updating  project  can 
be  found  in  the  Federal  Register  notice 
publishing  the  plan  for  the  project  (66 
FR  21793). 
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Commentors  are  encouraged  to  submit 
their  written  comments  to  the  addresses 
hsted  above.  To  ensure  efficient  and 
complete  comment  resolution, 
commentors  are  requested  to  reference 
the  section,  page,  and  line  numbers  of 
the  document  to  which  the  comment 
applies,  if  possible. 

Dated  at  Rockville.  MD,  this  20th  day  of 
September,  2002. 

For  the  Nuclear  Regulatory  Commission. 
Larry  W.  Camper, 

Chief.  Decommissioning  Branch.  Division  of 
Waste  Management.  Office  of  Nuclear 
Material  Safety  and  Safeguards. 
(FR  Doc.  02-24441  Filed  9-25-02;  8:45  am) 

BILUNGCOOE  7590-01^ 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Issuer  Delisting;  Notice  of  Application 
of  Environmental  Safeguards,  Inc.,  To 
Withdraw  Its  Common  Stock,  $.001  Par 
Value,  From  Listing  and  Registration 
on  ttte  American  Stocl(  Exchange  LLC 
File  No.  1-13869 

September  20.  2002. 

Environmental  Safeguards,  Inc.,  a 
Nevada  corporation  ("Issuer"),  has  filed 
an  application  with  the  Securities  and 
Exchange  Commission  ("Commission"), 
pursuant  to  section  12(d)  of  the 
Securities  Exchange  Act  of  1934 
("Act") '  and  Rule  12d2-2(d) 
thereunder,^  to  withdraw  its  Common 
Stock,  $.001  par  value  ("Security"), 
from  listing  and  registration  on  the 
American  Stock  Exchange  LLC  ("Amex" 
or  "Exchange"). 

The  Issuer  stated  in  its  application 
that  it  has  met  the  requirements  of 
Amex  Rule  18  by  complying  with  all 
applicable  laws  in  effect  in  the  state  of 
Nevada,  in  which  it  is  incorporated,  and 
with  the  Amex's  rules  governing  an 
issuer's  voluntary  withdrawal  of  a 
security  from  listing  and  registration. 

The  Board  of  Directors  ("Board")  of 
the  Issuer  unanimously  approved  a 
resolution  on  August  30,  2002  to 
withdraw  the  Issuer's  Seciuity  from 
Usting  on  the  Am«c.  The  Board 
considered  the  critical  cash  needs, 
annual  cost,  and  the  questionable  value 
to  the  shareholders  in  making  its 
decision  to  withdraw  the  Security  from 
listing  on  the  Amex.  The  Board  felt  that 
it  is  in  the  best  interest  of  the 
shareholders  to  voluntarily  withdraw 
bom  the  Amex  and  seek  quotation  of  its 
Security  on  the  OTC  Bulletin  Board. 
The  Issuer's  application  relates  solely  to 
the  Security's  withdrawal  from  listing 


on  the  Amex  and  from  registration 
under  section  12(b)  of  the  Act  ^  and 
shall  not  affect  its  obligation  to  be 
registered  under  section  12(g)  of  the 
Act.* 

Any  interested  person  may,  on  or 
before  October  11,  2002,  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549-0609,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  Amex  and  what  terms,  if 
any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it.  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Conmiission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 
Jonathan  G.  Katz, 
Secretary. 
|FR  Doc.  02-24474  Filed  9-25-02;  8:45  am] 

8ILUNG  CODE  801IH)1-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Issuer  Delisting;  Notice  of  Application 
of  KBK  Capital  Corporation  To 
Withdraw  Its  Common  Stock,  $.01  par 
Value,  From  Listing  and  Registration 
on  the  American  Stock  Exchange  LLC 
File  No.  1-14152 

September  20.  2002. 

KBK  Capital  Corporation,  a  Delaware 
corporation  ("Issuer"),  has  filed  an 
application  with  the  Securities  and 
Exchange  Commission  ("Commission"), 
pursuant  to  section  12(d)  of  the 
Secvuities  Exchange  Act  of  1934 
("Act") '  and  Rule  12d2-2(d) 
thereunder.2  to  withdraw  its  Conmion 
Stock.  $.01  par  value  ("Security"),  from 
listing  and  registration  on  the  American 
Stock  Exchange  LLC  ("Amex"  or 
"Exchange"). 

The  Issuer  stated  in  its  application 
that  it  has  met  the  requirements  of 
Amex  Rule  18  by  complying  with  all 
applicable  laws  in  effect  in  the  state  of 
Delaware,  in  which  it  is  incorporated, 
and  with  the  Amex's  rules  governing  an 
issuer's  voluntary  withdrawal  of  a 
security  from  listing  and  registration. 

The  Board  of  Directors  ("Board")  of 
the  Issuer  approved  a  resolution  on 


August  22,  2002  to  withdraw  the 
Issuer's  Security  from  listing  on  the 
Amex.  In  making  the  decision  to 
withdraw  its  Security  from  the  Amex, 
the  Board  notes  that  the  Security  is  held 
by  less  than  three  himdred  (300) 
persons.  In  addition,  there  is  low 
trading  volume  in  the  Security,  and  the 
extent  and  nature  of  the  Security  is 
erratic  and  thin.  The  Board  states  that  it 
is  not  in  the  best  interest  of  the  Issuer 
to  continue  to  be  subject  to  the 
limitations  and  cost  associated  with 
maintaining  the  listing  requirements  for 
its  Security.  The  Issuer's  application 
relates  solely  to  the  Security's 
withdrawal  from  listing  on  the  Amex 
and  from  registration  under  section 
12(b)  of  the  Act,3  and  shall  not  affect  its 
obligation  to  be  registered  under  section 
12(g)  of  the  Act.-* 

Any  interested  person  may,  on  or 
before  October  11,  2002,  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549-0609,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  Amex  and  what  terms,  if 
any,  should  be  imposed  by  the 
Commission  for  the  protection  of  «» 

investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 
Jonathan  G.  Katz, 
Secretary. 

[FR  Doc.  02-24473  Filed  9-25-02;  8:45  am] 
nUJNG  COOE  M10-01-H 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Issuer  Delisting:  Notice  of  Application 
of  KBK  Capital  Corporation  to 
Withdraw  Its  Common  Stock,  $.01  Par 
Value,  from  Listing  and  Registration  on 
the  Pacific  Exchange,  Inc.,  File  No.  1- 
14152 

September  20.  2002. 

KBK  Capital  Corporation,  a  Delaware 
corporation  ("Issuer"),  has  filed  an 
application  with  the  Securities  and 
Exchange  Commission  ("Commission"), 
piu^uant  to  section  12(d)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  12d-2(d) 


"  15  U.S.C.  78J(d). 
»17CFR240.12d2-2{d). 


3  15U.S.C.  78/(b). 

M5  U.S.C.  78/ (g). 

si7CFR200.3(>-3(a)(l). 

'  15  U.S.C.  7B/(d). 

2  17CFR240.12d2-2(d). 


n5  U.S.C.  78/(b). 
*  15  U.S.C.  78/(g). 
M7CFR200.30-3(a)(l). 
'  15  U.S.C.  78J(d). 
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thereunder,^  to  withdraw  its  Common 
Stock,  $.01  par  value  ("Security"),  from 
listing  and  registration  on  the  Pacific 
Exchange,  hic.  ("PCX"  or  "Exchange"). 

The  Issuer  stated  in  its  application 
that  it  has  met  the  requirements  of  the 
PCX  governing  an  issuer's  volimtary 
withdrawal  of  a  security  frY)m  listing 
and  registration  and  has  complied  with 
all  applicable  laws  in  etfecA  in  the  State 
of  Delaware,  in  which  it  is  incorporated. 

The  Board  of  Directors  ("Board")  of 
the  Issuer  approved  a  resolution  on 
August  22,  2002  to  withdraw  the 
Issuer's  Security  bom  listing  on  the 
PCX.  In  making  the  decision  to 
withdraw  its  Security  from  the  PCX,  the 
Board  notes  that  the  Security  is  held  by 
less  than  three  hundred  (300)  persons. 
In  addition,  there  is  low  trading  volimie 
in  the  Security,  and  the  extent  and 
nature  of  the  Security  is  erratic  and  thin. 
The  Board  states  that  it  is  not  in  the  best 
interest  of  the  Issuer  to  continue  to  be 
subject  to  the  limitations  and  cost 
associated  with  maintaining  the  listing 
requirements  for  its  Security.  The 
Issuer's  application  relates  solely  to  the 
Security's  withdraweil  from  listing  on 
the  PCX  and  frtim  registration  imder 
section  12(b)  of  the  Act,^  and  shall  not 
affect  its  obligation  to  be  registered 
under  section  12(g)  of  the  Act.* 

Any  interested  person  may,  on  or 
before  October  11,  2002,  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington.  DC  20549-0609,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  PCX  and  what  terms,  if  any, 
should  be  imposed  by  the  Commission 
for  the  protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 
Jonathan  G.  Katz, 
Secretary. 

[FR  Doc.  02-24483  Filed  9-25-02;  8:45  am) 
BILUNO  COOe  M10-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSK)N 

IssuM'  Daliating;  Notie*  of  Application 
of  KBK  Capital  Trust  I  To  Withdraw  Its 
9.50%  Trust  Pratarrad  SaeurWM,  From 
Listing  and  Ragiatraftion  on  tha 
Amarlcan  Stocii  Exchanga  LlC,  Fila 
Na1-141S2 

September  20,  2002. 

KBK  Capital  Trust  I,  a  Delaware 
corporation  ("Issuer"),  has  filed  an 
application  with  the  Securities  and 
Exchange  Commission  ("Commission"), 
pursuant  to  section  12(d)  of  the 
Securities  Exchange  Act  of  1934 
("Act")i  and  Rule  12d2-2(d) 
thereimder,^  to  withdraw  its  9.50% 
Trust  Preferred  Securities  ("Security"), 
bom  listing  and  registration  on  the 
American  Stock  Exchange  LLC  ("Amex" 
or  "Exchange"). 

The  Issuer  stated  in  its  application 
that  it  has  met  the  requirements  of 
Amex  Rule  18  by  complying  with  all 
applicable  laws  in  effect  in  the  state  of 
Delaware,  in  which  it  is  incorporated, 
and  with  the  Amex's  rules  governing  an 
issuer's  voluntary  Mdthdrawal  of  a 
security  from  Usting  and  registration. 

The  Board  of  Directors  ("Board")  of 
the  Issuer  approved  a  resolution  on 
August  22,  2002  to  withdraw  the 
Issuer's  Security  bom  listing  on  the 
Amex.  In  making  the  decision  to 
withdraw  its  Security  bom  the  Amex, 
the  Board  notes  that  the  Security  is  held 
by  less  than  three  himdred  (300) 
persons.  In  addition,  there  is  low 
trading  volume  in  the  Security,  and  the 
extent  and  nature  of  the  Security  is 
erratic  and  thin.  The  Board  states  that  it 
is  not  in  the  best  interest  of  the  Issuer 
to  continue  to  be  subject  to  the 
Umitations  and  cost  associated  with 
maintaining  the  listing  requirements  for 
its  Security.  The  Issuer's  application 
relates  solely  to  the  Security's 
withdrawal  bom  listing  on  the  Amex 
and  from  registration  under  section 
12(b)  of  the  Act.3  and  shall  not  affect  its 
obligation  to  be  registered  under  section 
12(g)  of  the  Act.* 

Any  interested  person  may,  on  or 
before  October  11,  2002,  submit  by  letter 
to  the  Secretary  of  the  Seciuities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549-0609.  facts 
bearing  upon  whether  the  applicadon 
has  been  made  in  accordance  with  the 
rules  of  the  Amex  and  what  terms,  if 
any,  should  be  imposed  by  the 
Commission  for  the  protection  of 


M7  CFR  240.12d2-2(d). 
3 15  U.S.C  78i(b). 
« 15  U.S.C  7Bl(g). 
» 17  CFR  200.30-3(aKl). 


investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 
Jonathan  G.  Kals, 
Secretary. 

[FR  Doc.  02-24472  Filed  9-25-02,  8:45  am) 
MLUNO  coot  M10-01-M 


SECURITIES  AND  EXCHANQS 
COMMISSK>N 

[Reteeae  No.  34-46615;  nie  No.  SR-PCX- 
2002-63] 

SaH-Ragulatory  Organizations;  Notica 
of  Rling  of  Propoaad  Rule  Change  by 
ttia  Pacific  Exchange,  Inc.  Relating  to 
New  Order  TypM  Called  "Midpoint 
Croaa  Order"  and  "Midpoint  Diractad 
nil"  and  a  Naw  Interpretation  Under 
PCXE  Rule  7.6(a) 

September  19.  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") '  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  August  5, 
2002,  the  Pacific  Exchange,  Inc.  ("PCX" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
ID  below,  which  Items  have  been 
prepared  by  the  PCX.  The  Commission 
is  publishing  this  notice  to  soUdt 
comments  on  the  proposed  rule  change 
from  interested  persons. 

L  SelMtegulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

PCX,  through  its  wholly-owned 
subsidiary  PCX  Equities,  Inc.  ("PCXE"), 
proposes  to  amend  its  rules  governing 
the  Archipelago  Exchange,  the  equities 
trading  facility  of  PCXE,  by;  (1) 
Adopting  two  new  order  types — a 
Midpoint  Crossing  Order  and  a 
Midpoint  Directed  Fill;  and  (2)  adding 
interpretive  language  to  the  Trading 
Differentials  under  PCXE  Rule  7.6  to 
provide  for  separate  minimimi  trading 
differentials  for  these  new  order  types. 
The  Exchange's  proposed  rule  change 
would  permit  the  aforementioned  order 
types  to  receive  an  execution  under 
specified  circumstances  at  price 
increm&nts  finer  than  the  minimum 
trading  differential  permitted  under  the 


>  15  U.S.C.  78fld). 
»17CFR240.12d2-2(d). 
» 15  U.S.C.  78W)). 
*  15  U.S.C.  78«g). 


»17CFR200.30-3(aMl). 
>  15  U.S.C.  78»0>)(1). 
»17CFR240.19b-«. 
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Exchange's  current  rules  for  other 
transactions  on  the  Archipelago 
Exchange.  The  text  of  the  nile  change  is 
available  at  the  Office  of  the  Secretary 
of  the  Exchange  and  at  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

hi  its  filing  with  the  Commission,  the 
PCX  included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  PCX  has  prepared 
siunmaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

"A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change  > 

1.  Purpose 

The  Archipelago  Exchange  trading 
facility  ("ArcaEx")  commenced 
operations  on  March  22,  2002,  replacing 
the  PCXE's  traditional  trading  floor 
facilities.^  As  part  of  its  continuing 
effort  to  enhance  participation  in  its 
electronic  auction  market,  the  Exchange 
proposes  to  adopt  two  new  order  types 
called  a  "Midpoint  Cross  Order"  and  a 
"Midpoint  Directed  Fill,"  which  would 
permit  Equity  Trading  Permit  ("ETP") 
Holders "»  and  Sponsored  Participants  ^ 
(c(Jllectively  "Users")  to  receive 
executions  priced  between  the  NBBO  at 
price  increments  finer  than  the 
minimum  trading  differential  permitted 
under  the  Exchange's  current  rules. 

The  Exchange  proposes  to  add  PCXE 
Rule  7.31  (y)  to  define  a  Midpoint  Cross 
Order.  A  Midpoint  Cross  Order  is  a 
Cross  Order  ^  that  is  priced  at  the 
midpoint  of  the  NBBO.  If  at  the  time  of 
order  entry  a  locked  or  crossed  market 
exists  in  the  security,  the  ArcaEx  trading 
system  would  reject  the  Midpoint  Cross 
Order.  The  Exchange  also  proposes  to 
add  PCXE  Rule  7.31(z)  to  define  a 
Midpoint  Directed  FHl.  A  Midpoint 


'  See  Securities  Exchange  Act  Release  No.  4498.3 
(October  25,  2001).  66  FR  55225  (November  1. 
2001),  File  No.  SR-PCX-00-25  (ArcaEx  Approval 
Order). 

"See PCXE  Rule  1.1  (n). 

^  A  "Sponsored  Participant"  means  "a  person 
which  has  entered  into  a  sponsorship  arrangement 
with  a  Sponsoring  ETP  Holder  pursuant  to  (PCXE) 
Rule  7.29."  See  PCXE  Rule  1.1  (tt). 

•■  A  Cross  Order  is  defined  as  a  two-sided  order 
with  instructions  to  match  the  identifled  buy-side 
with  the  identified  sell-side  at  a  specified  price  (the 
cross  price),  subject  to  price  improvement 
requirements.  See  PCXE  Rule  7.31(s). 


Directed  Fill  is  a  Directed  Fill  ^  that  is 
priced  at  the  midpoint  of  the  NBBO. 
When  a  locked  or  crossed  market  exists 
in  the  security,  the  inbound  Directed 
Order  would  bypass  the  Directed  Order 
Process  ^  and  immediately  enter  the 
Display  Order  Process  for  execution.^  In 
the  Directed  Order  Process,  the  User's 
Directed  Order  would  be  executed 
against  a  Directed  Fill,  which  is  the 
order  of  the  User's  designated  market 
maker.  Specifically,  for  a  market  maker 
to  interact  with  incoming  Directed 
Orders,  the  market  maker  must  submit 
a  standing  instruction  to  ArcaEx  for  the 
parameters  of  a  Directed  Fill,  including, 
but  not  limited  to,  the  size  of  the  order, 
the  Users  who  may  send  such  market 
maker  a  Directed  Order,  the  price 
improvement  algorithm  and  the  period 
of  time  the  instruction  is  effective.  The 
proposed  Midpoint  Directed  Fill  would 
be  an  additional  feature  of  the  ArcaEx 
system's  price  improvement  algorithm, 
which  would  enable  market  makers  to 
match  automatically  against  incoming 
Directed  Orders  at  the  midpoint  price 
between  the  NBBO. 

The  Exchange's  current  rules 
governing  minimum  price  variations 
and  minimum  price  improvement 
increments  ("MPII") '"  for  securities 
traded  on  the  ArcaEx  are  set  forth  in 
PCXE  Rule  7.6.  The  PCXE's  current 
minimimi  price  variation  and  MPII  is 
$0.01.  The  proposed  rule  change 
provides  an  exception  to  PCXE  Rule  7.6 
that  would  permit  Midpoint  Cross 
Orders  and  Midpoint  Directed  Fills  to 
receive  executions  at  price  increments 
finer  than  the  minimum  trading 
differential  permitted  under  the 
Exchange's  rules.  In  order  to  implement 
these  new  order  types,  the  Exchange  is 
proposing  to  add  interpretive  language 
to  address  situations  where  the 


^  See  PCXE  Rule  7.31(i)  (definition  of  "Directed 
Fill"). 

'  The  Directed  Order  Process  is  the  first  step  in 
the  ArcaEx  execution  algorithm.  Through  this 
Process,  Users  may  direct  an  order  to  a  Market 
Maker  with  whom  that  they  have  a  relationship  and 
the  Market  Maker  may  execute  the  order.  To  access 
this  process,  the  User  must  submit  a  Directed  Order, 
which  is  a  market  or  limit  order  to  buy  or  sell  that 
has  been  directed  to  a  particular  market  maker  by 
the  User.  See  PCXE  Rule  7.37(a)  (description  of 
"Directed  Order  Process"). 

^The  Display  Order  Process  is  the  second  step  in 
the  ArcaEx  execution  algorithm.  In  this  process,  the 
ArcaEx  system  matches  an  incoming  marketable 
order  against  orders  in  the  Display  Order  Process 
at  the  display  price  of  the  resident  order  for  the 
total  size  available  at  that  price  or  for  the  size  of 
the  incoming  order.  See  PCXE  Rule  7.37(b) 
(description  of  "Display  Order  Process"). 

'"The  minimum  price  improvement  increment 
("MPII")  on  ArcaEx  is  equal  to  $0.01  or  10%  of  the 
NBBO  spread,  whichever  is  greater.  See  PCXE  Rule 
7.6(a).  Commentary  .06.  Under  current  PCXE  rules, 
the  MPII  requirements  must  be  satisfied  in  the 
execution  of  Cross  Orders  and  Directed  Orders.  See 
PCXE  Rules  7.31(j)  and  (s). 


midpoint  of  the  NBBO  bid/ask 
differential  is  a  subpenny  price  [e.g.,  the 
midpoint  of  an  NBBO  of  $20-$20.03  is 
$20,015).  In  such  circumstances,  the 
proposed  rule  would  permit  Midpoint 
Cross  Orders  and  Midpoint  Directed 
Fills  to  be  executed  and  reported  in 
increments  as  small  as  one-half  of  the 
minimum  price  variation  (i.e.,  as 
$0,005).  1^  Furthermore,  in  situations 
where  the  NBBO  bid/ask  differential  is 
one  minimum  price  variation  [i.e., 
$0.01),  Midpoint  Cross  Orders  and 
Midpoint  Directed  Fills  may  be 
executed  in  increments  of  one-half  of 
the  minimum  price  variation  (i.e.,  as 
$0,005),  as  an  exception  to  the  MPII  as 
prescribed  in  ciurent  PCXE  Rule  7.6(a), 
Commentary  ,06, 

The  Exchange  is  also  making  minor 
technical  changes  to  Rule  7.6(a), 
Conunentary  .05  by  eliminating  obsolete 
references  and  making  changes  to  the . 
text  so  that  the  rule  will  conform  to  a 
parallel  rule  as  set  forth  in  Rule  7.6(a), 
Commentary  .03.  Users  of  ArcaEx  have 
requested  a  midpoint-pricing 
mechanism  for  Cross  Orders  and 
Directed  Fills  so  that  a  midpoint  trade 
can  take  place  in  odd-spread  markets 
and  $0.01  markets,  as  described 
above.  12  To  achieve  this,  the  PCX 
proposes  to  allow  such  order  types 
designated  for  midpoint  pricing  to  be 
executed  at  finer  trading  differentials 
than  $0.01.  The  PCX  believes  that  a 
finer  trading  differential  for  executions 
of  Midpoint  Cross  Orders  and  Midpoint 
Directed  Fills  will  facilitate  enhanced 
order  interaction  and  foster  price 
competition.  Accordingly,  the  Exchange 
believes  that  the  proposal  promotes  a 
more  efficient  and  effective  market 
operation,  and  enhances  the  investment 
choices  available  to  investors  over  a 
broad  range  of  trading  scenarios. 

The  Exchange  notes  that  the  proposal 
to  trade  at  finer  price  increments  applies 
only  to  Midpoint  Cross  Orders  and 
Midpoint  Directed  Orders,  The  rule 
change  is  not  intended  to  permit  Users 
to  generally  display  quotes,  enter  orders, 
or  execute  trades  in  price  increments 
less  than  $0,01.  In  other  words,  trades 
resulting  ft'om  the  midpoint-pricing 
mechanism  may  be  executed  on  the 
basis  of  $0,005  increments;  however,  it 
will  still  not  be  possible  to  enter  orders, 
bids,  or  offers  in  $0,005  increments. 


■  >  See  proposed  PCXE  Rule  7.6(a),  Commentary 
.07. 

>^  Users  that  use  indexation  strategies  are 
particularly  interested  in  using  the  midpoint- 
pricing  feature.  Also,  the  Exchange  believes  that  the 
quotation  spreads  (the  difference  between  the 
highest  bid  quotation  and  the  lowest  offer 
quotation)  in  the  most  liquid  Nasdaq  securities  are 
$0.01  for  a  substantial  majority  of  the  trading  day. 
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2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)"  of  the  Act,  in  general,  and 
further  the  objectives  of  Section 
6(b)(5),i^  in  particular,  because  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  facilitating  transactions  in  securities, 
and  to  remove  impediments  and  perfect 
the  mechanisms  of  a  free  and  open 
market  and  to  protect  investors  and  the 
public  interest.  In  addition,  the 
Exchange  believes  that  the  proposed 
rule  change  is  consistent  with 
provisions  of  Section  llA{a)(l){B)  of  the. 
Act,  which  states  that  new  data 
processing  and  communications 
techniques  create  the  opportimity  for 
more  efficient  and  effective  market 
operations, 

B.  Self-Regulatory  Organization's 
Statement  on  Biirden  on  Competition 

The  PCX  believes  that  the  proposed 
rule  change  does  not  impose  any  burden 
on  competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
piuposes  of  the  Act, 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Efibctiveiiess  of  the 
Proposed  Rule  Change  and  Timing  for 
Commiasion  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  die  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  by  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  vdth  the 


Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Conmiission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PCX.  AH 
submissions  shoidd  refer  to  File  No. 
SR-PCX-2002-53  and  should  be 
submitted  by  October  17,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Mai-garet  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  02-24411  Filed  9-25-02;  8:45  am) 
■LUNQ  coot  M10-01-P 


DEPARTMENT  OF  STATE 

[Public  Notica  4139] 

BuTMu  Of  Educational  and  Cultural 
Affairs  Raquaat  for  Grant  Proposals: 
Bosnia  and  Hsrzogovlna 
Undsrgraduats  Dsvslopmsnt  Program 

Summary:  The  Office  of  Academic 
Exchange  Programs  of  the  Bureau  of 
Educational  and  Cultural  Affairs 
announces  an  open  competition  for  the 
Bosnia  and  Herzegovina  Undergraduate 
Development  Program.  Public  and 
private  non-profit  organizations  meeting 
the  provisions  described  in  Internal 
Revenue  Code  section  26  U.S.C. 
501(c)(3)  may  submit  proposals  to 
administer  the  placement,  monitoring, 
evaluation,  follow-on,  and  alumni 
activities  for  the  FY  2003  Bosnia  and 
Herzegovina  Undergraduate 
Development  Program.  Once 
cooperative  agreement  will  be  awarded 
to  administer  the  program.  Proposals 
should  include  provisions  for  the 
recruitment  and  selection  of  FY  2003 
participants.  Organizations  with  less 
than  four  years  of  experience  in 
conducting  international  exchange 
programs  are  not  eligible  for  this 
competition. 


"  15  U.S.C.  78f(b). 
"  15  U.S.C.  78f(b)(5). 


» 17  CFR  200.30-3(aXl2). 


Program  Information 

The  Bosnia  and  Herzegovina 
Undergraduate  Development  Program 
(herein  referred  to  as  the  BUDP 
Program)  provides  scholarships  for  one- 
year,  non-degree  study  at  U.S.  institutes 
of  higher  education  to  outstanding 
students  of  Bosnia  and  Herzegovina. 
Scholarships  are  available  in  the  fields 
of  agriculture,  American  studies, 
business  administration,  criminal 
justice  studies,  economics, 
environmental  resource  management, 
journalism/communication,  and 
political  science.  Scholarships  are 
granted  to  students  who  have  completed 
at  least  two  years  of  study  at  an 
accredited  imiversity  in  Bosnia  and 
Herzegovina.  Students  must  be  citizens 
of  Bosnia  and  Herzegovina.  BUDP 
-participants  will  be  enrolled  in  one- 
year,  non-degree  programs  at  four-year 
colleges  and  universities.  Students  will 
enhance  their  academic  education  with 
participation  in  community  service  and 
an  internship.  Interested  organizations 
should  read  the  entire  Federal  Register 
announcement  for  all  information  prior 
to  preparing  a  proposal.  Programs  must 
comply  witb  J-l  Visa  regulations.  Please 
refer  to  the  Solicitation  Package  for 
further  information.  Pending  the 
availability  of  funds,  it  is  anticipated 
that  this  grant  awards  will  begin  in 
January  2003. 

Budget  Guideline* 

The  Bureau  anticipates  awarding  one 
grant  of  approximately  $400,000  under 
this  grant  competition.  Bureau  grant 
guidelines  require  that  organizations 
with  less  than  fouir  years  of  experience 
in  conducting  international  exchanges 
be  limited  to  $60,000  in  Bureau  funding. 
Therefore,  organizations  that  cannot 
demonstrate  at  least  four  years 
experience  in  conducting  international 
exchanges  are  ineligible  to  apply  under 
this  competition.  Applicants  must 
submit  a  comprehensive  budget  for  the 
entire  program.  The  level  of  funding  for 
FY  2003  is  uncertain,  but  is  anticipated 
to  be  approximately  $400,000.  Based  on 
this  figure,  applicant  organizations 
should  submit  a  budget  which  will  fund 
10-15  participants.  ECA  anticipates 
awarding  one  grant  under  this 
competition.  Applicant  organizations 
are  encouraged,  through  cost  sharing 
and  other  methods,  to  provide  for  as 
many  scholarships  as  possible  based  on 
approximated  funding.  There  must  be  a 
summary  budget  as  well  as  breakdowns 
reflecting  both  administrative  and 
program  budgets.  Applicants  may 
provide  separate  sub-budgets  for  each 
program  component,  phase,  location,  or 
activity  to  provide  clarification.  Please 
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refer  to  the  SoHcitation  Package  for 
complete  budget  guideUnes  and 
formatting  instructions. 

Announcement  Title  and  Number 

All  correspondence  with  the  Bureau 
concerning  this  RFGP  should  reference 
the  above  title  and  number  ECA/A/E/ 
EUR-03-09. 

For  Further  Information,  Contact:  The 
Office  of  Academic  Exchange  Programs, 
ECA/A/E/EUR,  Room  246,  U.S. 
Department  of  State,  SA-44,  301  4th 
Street,  SW.,  Washington,  DC  20547, 
Phone:  202-205-(»25:  Fax:  202-260- 
4060,  oborecka@pd.state.gov  to  request 
a  Solicitation  Package.  The  Solicitation 
Package  contains  detailed  award 
criteria,  required  application  forms, 
specific  budget  instructions,  and 
standard  guidelines  for  proposal 
preparation.  Please  specify  Bureau 
Program  Officer  Olivia  Borecka  on  all 
other  inquiries  and  correspondence. 

Please  read  the  complete  Federal 
Register  announcement  before  sending 
inquiries  or  submitting  proposals.  Once 
the  RFGP  deadline  has  passed.  Bureau 
staff  may  not  discuss  this  competition  " 
with  applicants  until  the  proposal 
review  process  has  been  completed. 

To  Download  a  Solicitation  Package  via 
Internet 

The  entire  Solicitation  Package  may 
be  downloaded  from  the  Buireau's  Web 
site  at  http://exchanges.state.gov/ 
education/RFGPs.  Please  read  all 
information  before  downloading. 

Deadline  for  Proposals 

All  proposal  copies  must  be  received 
at  the  Bureau  of  Educational  and 
Cviltural  Ai&irs  by  5  p.m.  Washington, 
DC  time  on  Friday,  November  8,  2002. 
Faxed  docvunents  will  not  be  accepted 
at  any  time.  Documents  postmarked  the 
due  date  but  received  on  a  later  date 
will  not  be  accepted.  Each  applicant 
must  ensure  that  the  proposals  are 
received  by  the  above  deadUne. 

Applicants  must  follow  all 
instructions  in  the  Solicitation  Package. 
The  original  and  eight  (8)  copies  of  the 
application  should  be  sent  to:  U.S. 
Department  of  State,  SA— 44,  Bureau  of 
Educational  and  Cultural  Affairs,  Ref : 
ECA/A/E/EUR-03-02,  Program 
Management,  ECA/EX/PM,  Room  534, 
301  4th  Street,  SW.,  Washington,  DC 
20547. 

Applicants  must  also  submit  the 
"Executive  Summary"  and  "Proposal 
Narrative"  sections  of  the  proposal  on  a 
3.5'  diskette,  formatted  for  DOS.  These 
documents  must  be  provided  in  ASCII 
text  (DOS)  format  with  a  maximum  line 
length  of  65  characters.  The  Bureau  will 
transmit  these  files  electronically  to  the 


Office  of  Public  Affairs  at  the  U.S. 
Embassy  in  Sarajevo  for  review,  with 
the  goal  of  reducing  the  time  it  takes  to 
get  tixe  embassy's  comments  for  the 
Bureau's  grants  review  process. 

Diversity,  Freedom  and  Democracy 
Guidelines 

Pursuant  to  the  Bureau's  authorizing 
legislation,  programs  must  maintain  a 
non-political  character  and  should  be 
balanced  and  representative  of  the 
diversity  of  American  political,  social, 
and  cultural  life.  "Diversity"  should  be 
interpreted  in  the  broadest  sense  and 
encompass  differences  including,  but 
not  limited  to  ethnicity,  race,  gender, 
religion,  geographic  location,  socio- 
economic status,  and  physical 
challenges.  Applicants  are  strongly 
encouraged  to  adhere  to  the 
advancement  of  this  principle  both  in 
program  administration  and  in  program 
content.  Please  refer  to  the  review 
criteria  imder  the  'Support  for  Diversity' 
section  for  specific  suggestions  on 
incorporating  diversity  into  the  total 
proposal.  PubUc  Law  104-319  provides 
that  "in  carrying  out  programs  of 
educational  and  cultural  exchange  in 
countries  whose  people  do  not  fully 
enjoy  freedom  and  democracy,"  the 
Bureau  "shall  take  appropriate  steps  to 
provide  opportunities  for  participation 
in  such  programs  to  human  rights  and 
democracy  leaders  of  such  coimtries." 
Public  Law  106-113  requires  that  the 
governments  of  the  countries  described 
above  do  not  have  inappropriate 
influence  in  the  selection  process. 
Proposals  should  reflect  advancement  of 
these  goals  in  their  program  contents,  to 
the  full  extent  deemed  feasible. 

Adherence  to  All  Regulstions 
Governing  tlie  J  VISA 

The  Bureau  of  Educational  and 
Cultiual  Affairs  is  placing  renewed 
emphasis  on  the  secure  and  proper 
administration  of  Exchange  Visitor  (J 
visa)  Programs  and  adherence  by 
grantees  and  sponsors  to  all  regulations 
governing  the  J  visa.  Therefore, 
proposals  should  demonstrate  the 
applicant's  capacity  to  meet  all 
requirements  governing  the 
administration  of  Exchange  Visitor 
Programs  as  set  forth  in  22  CFR  part  62, 
including  the  oversight  of  Responsible 
Officers  and  Alternate  Responsible 
Officers,  screening  and  selection  of 
program  participants,  provision  of  pre- 
arrival  information  and  orientation  to 
participants,  monitoring  of  participants, 
proper  maintenance  and  security  of 
forms,  record-keeping,  reporting  and 
other  requirements.  The  Grantee  will  be 
responsible  for  issuing  DS-2019  forms 
to  participants  in  this  program. 
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A  copy  of  the  complete  regulations 

governing  the  administration  of 
Exchange  Visitor  (J)  programs  is 
available  at  http://exchanges.state.gov 
or  from:  United  States  Department  of 
State,  Office  of  Exchange  Coordination 
and  Designation,  ECA/EC/ECD-SA-44, 
Room  734,  301  4th  Street,  SW.. 
Washington,  DC  20547.  Telephone: 
(202)  401-9810.  FAX:  (202)  401-9809. 

Review  Process 

The  Bureau  vnll  acknowledge  receipt 
of  all  proposals  and  will  review  them 
for  technical  eligibility.  Proposals  will 
be  deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Solicitation  Package.  All 
eligible  proposals  will  be  reviewed  by 
the  program  office,  as  well  as  the  Public 
Affairs  Sections  overseas,  where 
appropriate.  Eligible  proposals  will  be 
subject  to  compliance  with  Federal  and 
Bureau  regulations  and  guidelines  and 
forwarded  to  Bureau  grant  panels  for 
advisory  review.  Proposals  may  also  be 
reviewed  by  the  Office  of  the  Lisgal 
Adviser  or  by  other  Department 
elements.  Final  funding  decisions  are  at 
the  discretion  of  the  Department  of 
'  State's  Assistant  Secretary  for 
Educational  and  Cultiu^  Affairs.  Final 
technical  authority  for  assistance 
awards  cooperative  agreements  resides 
with  the  Bureau's  Grants  Officer. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  criteria  stated  below.  These  criteria 
are  not  rank  ordered  and  all  carry  equal 
weight  in  the  proposal  evaluation: 

\.  Program  Development  and 
Management:  Proposals  should  exhibit 
originality,  substance,  precision, 
innovation,  and  relevance  to  Bureau 
mission.  Objectives  should  be 
reasonable,  feasible,  and  flexible. 
Proposals  should  clearly  demonstrate 
how  the  organization  will  meet  the 
program's  objectives.  A  detailed  agenda 
and  relevant  work  plan  should 
demonstrate  substantive  undertakings 
and  logistical  capacity.  Agenda  and  plan 
should  adhere  to  the  program  overview 
and  guidelines  described  above. 

2.  Multiplier  Effect/Impact:  Proposed 
programs  should  strengthen  long-term 
mutual  understanding,  including 
maximum  sharing  of  information  and 
establishment  of  long-term  institutional 
and  individual  linkages.  Proposals 
should  also  include  creative  ways  to 
involve  students  in  their  U.S. 
communities. 

3.  Support  of  Diversity:  Proposal 
should  demonstrate  the  recipient's 
commitment  to  promoting  the 
awareness  and  understanding  of  both 
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geographic  and  ethnic  diversity  in 
Bosnia  and  Herzegovina  and  the  United 
States. 

4.  Institution's  Record/Ability: 
Proposals  should  demonstrate  an 
institutional  record  of  successful 
exchange  programs,  including 
responsible  fiscal  management  and  full 
compliance  with  all  reporting 
requirements  for  past  Bureau  grants  as 
determined  by  Bureau  Grant  Staff.  The 
Bureau  will  consider  the  past 
performance  of  prior  recipients  and  the 
demonstrated  potential  of  new 
applicants.  Proposed  personnel  and 
institutional  resoiirces  should  be 
adequate  and  appropriate  to  achieve  the 
program  or  project's  goals. 

5.  Alumm  Tracking  and  Follow-on: 
Proposals  should  provide  a  plan  for 
effective  tracking  of  participants  after 
the  completion  of  the  program. 
Proposals  should  include  a  plan  for 
continued  follow-on  activity  which 
insiues  that  ECA  supported  programs 
are  not  isolated  events,  but  have 
meaning  and  scope  beyond  the  time  the 
actual  exchange  took  place. 

6.  Project  Evaluation:  Proposals 
should  include  a  plan  to  evaluate  the 
program's  success,  both  during  and  after 
the  program.  The  Bureau  recommends 
that  the  proposal  include  a  draft  survey 
questionnaire  or  other  technique,  plus  a 
description  of  methodologies  that  can  be 
used  to  link  outcomes  to  original  project 
objectives.  The  grantee  organization  will 
be  expected  to  submit  intermediate 
reports  after  each  project  component  is 
concluded  or  quarterly,  whichever  is 
less  frequent. 

7.  Cost-effectiveness  and  Cost 
Sharing:  The  overhead  and 
administrative  components  of  the 
proposal,  including  salaries  and 
honoraria,  shoiUd  be  kept  as  low  as 
possible.  All  other  items  should  be 
necessary  and  appropriate.  Proposals 
should  maximize  cost  sharing  through 
other  private  sector  support  as  well  as 
institutional  direct  funding 
contributions. 

Authority 

Overall  grant  making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961,  Public  Law  87-256,  as 
amended,  also  known  as  the  Fulbright- 
Hays  Act.  The  purpose  of  the  Act  is  "to 
enable  the  Government  of  the  United 
States  to  increase  mutual  understanding 
between  the  people  of  the  United  States 
and  the  people  of  other  countries  *  *  *; 
to  strengthen  the  ties  which  unite  us 
with  other  nations  by  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 


nations  *  *  *  and  thus  to  assist  in  the 
development  of  friendly,  sjmipathetic 
and  peaceful  relations  between  th& 
United  States  and  the  other  countries  of 
the  world."  The  funding  authority  for 
the  program  above  is  provided  through 
the  Support  for  East  European 
Democracy  (SEED)  Act  of  1989. 

Notice 

The  terms  and  conditions  published 
in  this  RFGP  are  binding  and  may  not 
be  modified  by  any  Bureau 
representative.  Explanatory  information 
provided  by  the  Bureau  that  contradicts 
pubUshed  language  will  not  be  binding. 
Issuance  of  the  RFGP  does  not 
constitute  an  award  commitment  on  the 
part  of  the  Government.'  The  Bureau 
reserves  the  right  to  reduce,  revise,  or 
increase  proposal  budgets  in  accordance 
with  the  needs  of  the  program  and  the 
availability  of  funds.  Awards  made  will 
be  subject  to  pariodic  reporting  and 
evaluation  requirements. 

Notification 

Final  awards  cannot  be  made  until 
funds  have  been  appropriated  by 
Congress,  allocated  and  committed 
through  internal  Bureau  procedures. 

Dated:  September  18,  2002. 
C.  Miller  Crouch, 

Principal  Deputy  Assistant  Secretary,  Bureau 
of  Educational  and  Cultural  Affairs, 
Department  of  State. 

[PR  Doc.  02-24475  Filed  9-25-02;  8:45  am] 
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DEPARTMENT  OF  STATE 
[PubHe  Notice  4140] 

BurMU  of  EducatlofMl  and  Cultural 
Affaira  Raquaat  for  Grant  Propoaala: 
Educational  Information  Canlara  in 
Euraala 

Summary:  The  Office  of  Global 
Educational  Programs,  Educational 
Information  and  Resources  Branch  of 
the  Bureau  of  Educational  and  Cultural 
Affairs  annoimces  an  open  competition 
for  Educational  Information  Centers  in 
Eurasia.  Public  and  private  non-profit 
organizations  meeting  the  provisions 
described  in  Internal  Revenue  Code 
section  26  USC  501(c)(3)  may  submit 
proposals  to  operate  educational 
information  centers  in  the  following 
cities  in  Eurasia:  Yerevan,  Armenia; 
Baku,  Azerbaijan;  Minsk,  Belarus; 
Tbilisi,  Georgia;  Almaty  and  Astana, 
Kazakhstan;  Bishkek.  Kyrgyz  Republic; 
Chisinau,  Moldova;  Moscow. 
Novosibirsk.  St.  Petersburg,  and 
Vladivostok,  Russia:  Dushanbe, 
Tajikistan;  Ashgabat,  Turkmenistan; 
Kiev,  Ukraine;  and  Tashkent, 


Uzbekistan.  The  educational 
information  centers  would  be  a  part  of 
the  network  of  approximately  450 
Department  of  State-affiliated  centers 
worldwide.  These  centers  provide 
comprehensive  and  unbiased 
information  to  interested  students, 
scholars,  and  other  individuals  about 
study  opportunities  in  the  U.S. 

Program  Information 

Overview 

The  education  information  centers  in 
Eurasia  must  provide  access  to 
comprehensive  and  imbiased 
information  about  study  opportunities 
in  the  U.S.  Services  provided  by  the 
centers  must  include  group 
informational  sessions  as  well  as 
individual  advising.  The  centers  should 
provide  accurate  information  and 
advising  on  the  following  topics:  all 
accredited  U.S.  colleges,  universities, 
and  other  higher  education  institutions; 
accreditation  issues;  the  application 
process  to  a  U.S.  imiversity;  majors  and 
fields  of  study;  testing  requirements;  life 
in  the  U.S.;  scholarship  programs  and 
financial  aid:  visa  requirements,  and 
pre-departure  orientation.  Centers 
should  also  provide  information  on 
grant  opportimities  sponsored  by  the 
USG  and  other  institutions  and 
organizations.  The  Biu*eau  will  provide 
a  selection  of  reference  books  and 
materials  to  each  center.  Educational 
advisers  at  the  centers  will  be  eligible  to 
apply  for  Bureau-sponsored  professional 
development  opportunities  and  training 
events. 

Guidelines 

Pending  availability  of  funds,  the 
period  of  this  grant  is  January  1,  2003 
to  December  31,  2003.  Final  awards 
cannot  be  made  until  funds  have  been 
appropriated  by  Congress,  allocated  and 
committed  through  internal  Bureau 
procedures.  Please  refer  to  Solicitation 
Package  for  further  information. 

Budget  Guidelines 

Grants  awarded  to  eligible 
organizations  with  less  than  four  years 
of  experience  in  conducting 
international  exchange  programs  will  be 
limited  to  $60,000.  The  Bureau 
encourages  applicants  to  prc/ide 
maximum  levels  of  cost-snaring  and 
funding  from  private  sources  in  support 
of  its  programs.  Applicants  must  submit 
a  comprehensive  budget  for  each 
individual  educational  information 
center  in  the  proposal.  Applicants  may 
submit  a  proposal  for  one,  several,  or  all 
of  the  centers  listed.  Awards  may  not 
exceed  the  following  amoimts  for  each 
educational  information  center: 


60714 


Federal  Register / Vol.  67,  No.  187 /Thursday,  September  26,  2002 /Notices 


Yerevan,  Armenia — $30,000; 
Baku,  Azerbaijan— $20,000; 
Minsk,  Belarus— $20,000; 
Tbilisi,  Georgia— $20,000; 
Almaty,  Kazaklistan— $22,000; 
Astana,  Kazakhstan— $17,000; 
Bishkek,  Kyrgyz  Republic— $17,000; 
Chisinau,  Moldova— $12,000; 
Moscow,  Russia— $180,000: 
Novosibirsk,  Russia— $20,000; 
St.  Petersburg,  Russia— $32,000: 
Vladivostok,  Russia— $20,000: 
Dushanbe,  Tajikistan— $15,000: 
Ashgabat,  Turkmenistan— $15,000; 
Kiev,  Ukraine — $50,000; 
Tashkent,  Uzbekistan— $25,000. 

All  administrative  and  indirect  costs 
must  be  included  in  the  maximum 
award  amovmt  for  each  center.  The 
budgets  must  provide  a  breakdown  of 
administrative  and  program  costs. 
Allowable  costs  for  the  program  include 
the  following: 

(1)  Educational  advising  staff  salaries 
and  benefits; 

(2)  Office  supplies  and  expenses, 
including  rent,  communications, 
postage  and  shipping; 

(3)  Outreach  and  publicity  costs; 

(4)  Indirect  costs. 

Please  refer  to  the  Solicitation 
Package  for  complete  budget  guidelines 
and  formatting  instructions. 

Announcement  Title  and  Number 

All  correspondence  with  the  Bureau 
concerning  this  RFGP  should  reference 
the  above  title  and  nimiber  ECA/A/S/A- 
03-07. 

For  Further  Information,  Contact:  The 
EducHtiondl  Information  and  Resources 
Brar    .  EGA/ A/S/A,  room  349,  U.S. 
Dep  rrment  of  State,  301  4th  Street, 
SW..  .Washington,  DC  20547,  telephone: 
202-619-4731,  fax:  202-404-1433, 
http://i^xchanges.state.gov/education/ 
educationusa  to  request  a  Solicitation 
Package.  The  Solicitation  Package 
contains  detailed  award  criteria, 
required  application  forms,  specific 
budget  instructions,  and  standard 
guidelir  -s  for  proposal  preparation. 
Please  .     •'  ty  Bureau  Program  Officer 
Sharer  ^t  -ehan  on  all  other  inquiries 
andr.i      .spondence. 

Please  read  fhe  complete  Federal 
Register  announcement  before  sending 
inqiiir    ^  or  ^ubmitting  proposals.  Once 
the  Ri-i     (.e.idline  has  passed.  Bureau 
staff  m\'  not  discuss  this  competition 
with  applicants  until  the  proposal 
review  process  has  been  completed. 

To  Download  a  Solicitation  Package  via 
Internet 

The  entire  Solicitation  Package  may 
be  downloaded  from  the  Bureau's  Web 
site  at  http://exchanges.state.gov/ 


education/RFGPs.  Please  read  all 
information  before  downloading. 

Deadline  for  Proposals 

All  proposal  copies  must  be  received 
at  the  Bureau  of  Educational  and 
Cultural  Affairs  by  5  p.m.  Washington, 
DC  time  on  Thursday,  October  31,  2002. 
Faxed  documents  will  not  be  accepted 
at  any  time.  Documents  postmarked  the 
due  date  but  received  on  a  later  date 
will  not  be  accepted.  Each  applicant 
must  ensure  that  the  proposals  are 
received  by  the  above  deadline. 

Applicants  must  follow  all 
instructions  in  the  Solicitation  Package. 
The  original  and  5  copies  of  the 
application  should  be  sent  to:  U.S. 
Department  of  State,  SA-44,  Bureau  of 
Educational  and  Cultural  Affairs,  Ref.: 
ECA/A/S/A-03-07,  Program 
Management,  ECA/EX/PM,  Room  534, 
301  4th  Street,  SW.,  Washington,  E)C 
20547. 

Applicants  must  also  submit  the 
"Executive  Summary"  and  "Proposal 
Narrative"  sections  of  the  proposal  on  a 
3.5"  diskette,  formatted  for  DOS.  These 
docimients  must  be  provided  in  ASCII 
text  (DOS)  format  with  a  maximum  line 
length  of  65  characters.  The  Bureau  will 
transmit  these  files  electronically  to  the 
Public  Affairs  sections  at  the  U.S. 
Embassies  in  Eurasia  for  their  review. 

Diversity,  Freedom  and  Democracy 
Guidelines 

Pursuant  to  the  Bureau's  authorizing 
legislation,  programs  must  maintain  a 
non-political  character  and  should  be 
balanced  and  representative  of  the 
diversity  of  American  political,  social, 
and  cultural  life.  "Diversity"  should  be 
interpreted  in  the  broadest  sense  and 
encompass  differences  including,  but 
not  limited  to,  ethnicity,  race,  gender, 
religion,  geographic  location,  socio- 
economic status,  and  physical 
challenges.  Applicants  are  strongly 
encouraged  to  adhere  to  the 
advancement  of  this  principle  both  in 
program  administration  and  in  program 
content.  Please  refer  to  the  review 
criteria  under  the  'Support  for  Diversity' 
section  for  specific  suggestions  on 
incorporating  diversity  into  the  total 
proposal.  Public  Law  104-319  provides 
that  "in  carrying  out  programs  of 
educational  and  cultural  exchange  in 
countries  whose  people  do  not  fully 
enjoy  freedom  and  democracy,"  the 
Bureau  "shall  take  appropriate  steps  to 
provide  opportunities  for  participation 
in  such  programs  to  himian  rights  and 
democracy  leaders  of  such  countries." 
Public  Law  106 — 113  requires  that  the 
governments  of  the  coimtries  described 
above  do  not  have  inappropriate 
influence  in  the  selection  process. 


Proposals  should  reflect  advancement  of 
these  goals  in  their  program  contents,  to 
the  full  extent  deemed  feasible. 

Adherence  to  All  Regulations 
Governing  the  J  VISA 

The  Bureau  of  Educational  and 
Cultural  Affairs  is  placing  renewed 
emphasis  on  the  secure  and  proper 
administration  of  Exchange  Visitor  (J 
visa)  Programs  and  adherence  by 
grantees  and  sponsors  to  all  regulations 
governing  the  J  visa.  Therefore, 
proposals  should  demonstrate  the 
applicant's  capacity  to  meet  all 
requirements  governing  the 
administration  of  Exchange  Visitor 
Programs  as  set  forth  in  22  CFR  part  62, 
including  the  oversight  of  Responsible 
Officers  and  Alternate  Responsible 
Officers,  screening  and  selection  of 
program  participants,  provision  of  pre- 
arrival  information  and  orientation  to 
participants,  monitoring  of  participants, 
proper  maintenance  and  security  of 
forms,  record-keeping,  reporting  and 
other  requirements. 

EGA  will  be  responsible  for  issuing 
DS-2019  forms  to  participants  in  this 
program. 

A  copy  of  the  complete  regulations 
governing  the  administration  of 
Exchange  Visitor  (J)  programs  is 
available  af7?ttp.//exc/ia/iges.stote.gov 
or  from:  United  States  Department  of 
State,  Office  of  Exchange  Coordination 
and  Designation,  EC A/EC/ECD— SA-44, 
Room  734,  301  4th  Street,  SW., 
Washington,  DC  20547.  Telephone: 
(202)  401-9810.  FAX:  (202)  401-9809. 

Review  Process 

The  Bureau  will  acknowledge  receipt 
of  all  proposals  and  will  review  them 
for  technical  eligibility.  Proposals  will 
be  deemed  ineligible  if  they  do  not  fully 
adhere  to  the  gmdelines  stated  herein 
and  in  the  Solicitation  Package.  All 
eligible  proposals  wrill  be  reviewed  by 
the  program  office,  as  well  as  the  Public 
Diplomacy  sections  overseas,  where 
appropriate.  Eligible  proposals  will  be 
subject  to  compliance  with  Federal  and 
Bureau  regulations  and  guidelines  and 
forwarded  to  Bureau  grant  panels  for 
advisory  review.  Proposals  may  also  be 
reviewed  by  the  Office  of  the  Legal 
Adviser  or  by  other  Department 
elements.  Final  funding  decisions  are  at 
the  discretion  of  the  Department  of 
State's  Assistant  Secretary  for 
Educational  and  Cultiual  Affairs.  Final 
technical  authority  for  assistance 
awards  grants  resides  with  the  Bureau's 
Grants  Officer. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
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the  criteria  stated  below.  These  criteria 
are  not  rank  ordered  and  all  carry  equal 
weight  in  the  proposal  evaluation: 

1.  Ability  To  Achieve  Program 
Objectives:  Objectives  should  be 
reasonable,  feasible,  and  flexible. 
Proposals  should  clearly  demonstrate 
how  the  institution  will  meet  the 
program's  objectives  and  plan. 

2.  Support  of  Diversity:  Proposals 
should  demonstrate  substantive  support 
of  the  Bureau's  policy  on  diversity. 
Achievable  and  relevant  features  should 
be  dted  in  both  program  administration 
and  pro-am  content. 

3.  institutional  Capacity:  Proposed 
personnel  and  institutional  resources 
should  be  adequate  and  appropriate  to 
achieve  the  program  or  project's  goals. 

4.  Institution's  Recora/Aoility: 
Proposals  should  demonstrate  an 
institutional  record  of  successful 
international  education  programs, 
including  responsible  fiscal 
management  and  full  compliance  with 
all  reporting  requirements  for  past 
Biueau  grants  as  determined  by  Bureau 
Grant  Staff.  The  Bureau  will  consider 
the  past  performance  of  prior  recipients 
and  the  demonstrated  potential  of  new 
appUcants. 

5.  Project  Evaluation:  Proposals 
should  include  a  plan  to  evaluate  the 
activity's  success,  both  as  the  activities 
unfold  and  at  the  end  of  the  program.  A 
draft  survey  questionnaire  or  other 
technique  plus  description  of  a 
methodology  to  use  to  link  outcomes  to 
original  project  objectives  is 
recommended.  Successful  applicants 
will  be  expected  to  submit  intermediate 
reports  after  each  project  component  is 
concluded  or  quarterly,  whichever  is 
less  frequent. 

6.  Cost-Effectiveness:  The  overhead 
and  administrative  components  of  the 
proposal  should  be  kept  as  low  as 
possible.  All  other  items  should  be 
necessary  and  appropriate.  Proposals 
are  encouraged  to  include  a  plan  for 
cost-defrayment  and  income  generation, 
where  possible. 

7.  Cost-Sharing:  Proposals  should 
maximize  cost-sharing  through  other 
private  sector  support  as  well  as 
institutional  direct  funding 
contributions. 

Authority 

Overall  grant  making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961,  Public  Law  87-256,  as 
amended,  also  known  as  the  FiUbright- 
Hays  Act.  The  purpose  of  the  Act  is  "to 
enable  the  Government  of  the  United 
States  to  increase  mutual  understanding 
between  the  people  of  the  United  States 
and  the  people  of  other 


coimtries  *  *  *;  to  strengthen  the  ties 
which  unite  us  with  other  nations  by 
demonstrating  the  educational  and 
cultural  interests,  developments,  and 
achievements  of  the  people  of  the 
United  States  and  other 
nations  *  *  *  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world."  Partial  funding  for  the 
program  above  is  provided  through  the 
FREEDOM  Support  Act. 

Nodce 

The  terms  and  conditions  published 
in  this  RFGP  are  binding  and  may  not 
be  modified  by  any  Bureau 
representative.  Explanatory  information 
provided  by  the  Bureau  that  contradicts 
pubUshed  language  will  not  be  binding. 
Issuance  of  the  RFGP  does  not 
constitute  an  award  commitment  on  the 
part  of  the  Government.  The  Bureau 
reserves  the  right  to  reduce,  revise,  or 
increase  proposal  budgets  in  accordance 
with  the  needs  of  the  program  and  the 
availability  of  funds.  Awards  made  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Notification 

Final  awards  cannot  be  made  until 
funds  have  been  appropriated  by 
Congress,  allocated  and  conunitted 
through  internal  Bureau  procedures. 

Dated:  September  18,  2002. 
C.  Miller  Crouch, 

Principal  Deputy  Assistant  Secretary,  Bureau 
of  Educational  and  Cultural  Affairs, 
Department  of  State. 

[PR  Doc.  02-24476  Filed  9-25-02;  8:45  a^j 
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DEPARTMENT  OF  TRANSPORTATION 

CoMlQiMrd 

[U8CO-2002-1330q 

Graat  LakM  PHolaga  Advisory 
Comnilttaa 

agency:  Coast  Guard,  DOT. 
ACTION:  Notice  of  meetings. 

summary:  The  Great  Lakes  Pilotage 
Advisory  Committee  (GLPAC)  and  its 
Subcommittee  on  Technology  will  meet 
to  discuss  various  issues  relating  to 
pilotage  on  the  Great  Lakes.  The 
meeting  will  be  open  to  the  public. 
DATES:  The  Subcommittee  will  meet  on 
Tliursday,  October  10,  2002,  from  2:30 
p.m.  to  5:30  p.m.  GLPAC  will  meet  on 
Friday,  October  11,  2002,  from  8  a.m.  to 
4  p.m.  The  meeting  may  close  early  if 
all  business  is  finished.  Written  material 


and  requests  to  make  oral  presentations 
should  reach  the  Coast  Gxiard  on  or 
before  October  8,  2002.  Requests  to  have 
a  copy  of  your  material  distributed  to 
each  member  of  the  committee  should 
reach  the  Coast  Guard  on  or  before 
October  2,  2002. 

A00RE88E8:  GLPAC  will  meet  in  the 
Duluth  Seaway  Port  Authority's  Board 
Room  at  1200  Port  Terminal  Drive, 
Duluth,  MN  55802.  Send  written 
material  and  requests  to  make  oral 
presentations  to  Margie  Hegy, 
Commandant  (G-MW),  U.S.  Coast 
Guard  Headquarters,  2100  Second  Street 
SW.,  Washiiuiton,  DC  20593-0001.  This 
notice  is  available  on  the  Internet  at 
http://dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Margie  Hegy,  Executive  Director  of 
GLPAC,  telephone  202-267-0415,  fox 
202-267-4700. 

SUPPlfMENTARY  INFORMATION:  Notice  of 
the  meeting  is  given  imder  the  Federal 
Advisory  Qimmittee  Act,  5  U.SC  App. 
2. 

Agenda  of  Meetings 

Subcommittee  on  Technology.  The 
agenda  includes  the  following: 

(1)  Assessment  of  technology  needs  of 
U.S.  pilots  on  the  U.S.  Great  Lakes. 

(2)  Assessment  of  training  needs  of 
U.S.  piloto  on  the  U.S.  Great  Lakes. 

(3)  Discussion  of  funding 
mechanisms — Capital  improvement 
funds,  siucharges,  pilot  rate,  etc. 

Great  Lakes  Pilotage  Advisory 
Committee  (GLPAC).  The  agenda 
includes  the  following: 

(1)  Update  on  Bridge  Hour  Study. 

(2)  Discussion  on  Pilotage  Office 
Relocation  Study. 

(3)  Progress  report  frt>m  Technology 
Subcommittee. 

(4)  Review  definition  of  "designated" 
and  "imdesignated"  waters. 

(5)  Pilot  Boats — Status,  standards, 
acquisition  process,  and  alternatives. 

The  GLPAC  meetings  follow  a  public 
meeting  on  a  bridge  hour  study  being 
conducted  on  Great  Lakes  pilotage.  'This 
meeting  will  be  held  on  October  10, 
2002,  from  8:30  a.m.  to  11:30  a.m.  at  the 
same  location. 

Procedural 

The  meetings  are  open  to  the  public. 
Please  note  that  the  meetings  may  close 
early  if  all  business  is  finished.  At  the 
Chair's  discretion,  members  of  the 
pubUc  may  make  oral  presentations 
during  the  meeting.  U  you  would  like  to 
make  an  oral  presentation  at  the 
meeting,  please  notify  the  Executive 
Director  no  later  than  October  8,  2002. 
Written  material  for  distribution  at  the 
meeting  should  reach  the  Coast  Guard 
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no  later  than  October  8.  2002.  If  you 
would  like  a  copy  of  your  material 
distributed  to  each  member  of  the 
committee  in  advance  of  the  meeting, 
please  submit  10  copies  to  Margie  Hegy 
at  the  address  in  the  ADDRESSES  section 
no  later  than  October  2,  2002. 

Infiormation  on  Services  for  Individuals 
With  Disabilities 

For  information  on  facilities  or 
services  for  individuals  with  disabilities 
or  to  request  special  assistance  at  the 
meeting,  contact  the  Executive  Director 
as  soon  as  possible. 

Dated:  September  19.  2002. 
Joseph  J.  Angelo, 

Acting  Assistant  Commandant  for  Marine 

Safety.  Security  and  Environmental 

Protection. 

(FR  Doc.  02-24456  Filed  9-25-02:  8:45  am) 

BIUJNG  CODE  4910-1S-^ 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard         j 
[USCG-2002-13191]' 

Review  of  Grrat  Lakes  Pilotage  Bridge 
Hour  Standards 

agency:  Coast  Guard.  DOT. 

ACTION:  Notice  of  meeting;  additional 

information. 

SUMMARY:  This  notice  provides  the  time, 
location  and  point  of  contact  for  the 
October  10,  2002,  public  meeting  in 
Duluth,  MN  on  the  Great  Lakes  Pilotage 
Bridge  Hour  Standards  Review.  The 
original  meeting  schedule  was 
published  on  August  26,  2002  (67  FH 
54836)  without  the  details  for  the 
Duluth  meeting  because  they  were  not 
available  at  that  time. 
DATES:  The  meeting  will  be  held  on 
October  10,  2002,  8:30  a.m.  to  11:30 
a.m.,  in  Duluth,  MN. 

Written  material  and  requests  to  make 
oral  presentations  should  reach  the 
Coast  Guard  not  later  than  October  8, 
2002.  The  meeting  may  close  early  if  all 
business  is  Bnished. 
AODRESSESES:  The  meeting  will  be  held 
at  the  Duluth  Seaway  Port  Authority, 
1200  Port  Terminal  Drive,  Duluth,  MN 
55802. 

Send  requests  to  make  oral 
presentations,  comments,  and  written 
material  for  distribution  at  the  October 
10,  2002,  public  meeting  to  Ms.  Margie 
Hegy,  Commandant  (G-MW),  U.S.  Coast 
Guard  Headquarters,  2100  Second  Street 
SW.,  Washington,  DC  20593-0001.  This 
notice,  and  the  convening  letter  for  the 
Coast  Guard's  review  of  Great  Lakes 
Pilotage  bridge  hour  standards. 


including  review  questions,  are 
available  on  the  Internet  at  http:// 
dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Margie  Hegy,  telephone  202-267-0415, 
fax  202-267^700. 

SUPPLEMENTARY  INFORMATION: 
The  Review 

The  review  is  being  conducted  to 
study  the  Coast  Guard's  management 
and  methodology  for  the  development 
of  Great  Lakes  pilotage  bridge  hour 
standards  and  to  produce  a 
recommendation  of  the  appropriate 
standards.  Bridge  hour  standards  are  a 
critical  element  in  determining  the 
number  of  U.S.  pilots  needed  to  provide 
service  to  commercial  vessels  engaged 
in  foreign  trade  on  the  Great  Lakes.  The 
current  bridge  hour  standards  are 
published  in  the  appendix,  Ratemaking 
Analyses  and  Methodology,  to  46  CFR 
Part  404. 

Procedural 

RADM  J.  T.  Riker,  USCGR  will  chair 
the  public  meeting.  The  public  meeting 
is  open  for  public  participation.  Please 
note  that  the  meeting  may  close  early  if 
all  business  is  finished.  "The  Speaker's 
time  may  be  limited.  Please  come 
prepared  with  a  written  copy  of  remarks 
to  be  entered  into  the  record  in  the 
event  that  you  are  not  able  to  complete 
them  verbally.  If  you  would  like  to  make 
an  oral  presentation  at  the  meeting, 
please  notify  Ms.  Margie  Hegy  no  later 
than  October  8,  2002.  If  you  would  like 
a  copy  of  your  material  distributed, 
please  submit  15  copies  to  Mrs.  Margie 
Hegy  no  later  than  October  8,  2002. 

Information  on  Services  for  Individuals 
With  Disabilities 

For  information  on  facilities  or 
services  for  individuals  with  disabilities 
or  to  request  special  assistance  at  a 
meeting,  contact  Ms.  Margie  Hegy  as 
soon  as  possible. 

Dated:  September  19.  2002. 
Joseph  |.  Angelo, 

Acting  Assistant  Commandant  for  Marine 
Safety.  Security  and  Environmental 
Protection. 

(PR  Doc.  02-24457  Filed  9-25-02:  8:45  ami 
BILUNG  CODE  4910-1S-il 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Electronic  Flight  Bag  (EFB)  Advisory 
Circular  120-76;  Public  Meeting 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 


ACTION:  Notice  of  meeting. 


Name:  Electronic  Flight  Bag  (EFB) 
advisory  Circular  120-76  Meeting. 

Time  and  Date:  The  meeting  will  be 
held  Thursday,  October  10,  2002.  The 
meeting  will  convene  at  9  a.m.  and  will 
conclude  by  5  p.m. 

pyace;  The  meeting  will  be  held  at  the 
offices  of  Advanced  Management 
Technology,  Incorporated  (AMTI),  1515 
Wilson  Blvd.,  Suite  1100,  Arlington, 
VA,  22209. 

Status:  Attendance  is  open  to  the 
interested  public,  but  may  be  limited  to 
the  space  available.  Submission  of 
written  comments  and  presentations  are 
required  so  that  issues  are  documented 
properly  for  the  record.  The  public  may 
submit  written  comments  in  lieu  of 
attendance.  Comments  should  be 
forwarded  to  the  individual  listed  under 
"For  Further  Information  Contact" 
section 

Purpose:  On  July  9,  2002,  the  Federal 
Aviation  Administration  (FAA)  issued 
FAA  Advisory  Circular  120-76, 
"Guidelines  for  the  Certification, 
Airworthiness,  and  Operational 
Approval  of  Electronic  Flight  Bag 
Computing  Devices".  In  writing  the 
original  version  of  this  AC,  the  Agency 
recognized  an  urgent  need  to  provide 
the  aviation  community  with  timely 
EFB  guidance,  but  also  recognized  that 
future  revisions  of  this  AC  might  be 
needed.  To  facilitate  this,  the  FAA  is 
planning  to  hold  a  meeting  to  identify 
issues  with  the  AC  and  to  establish  and 
identify  priorities  and  processes  to 
achieve  early  operational  use  of 
additional  EFB  applications  and/or 
design  features.  The  purpose  of  this 
Public  Meeting  is: 

1.  To  solicit  input  from  the  user- 
commimity, 

2.  To  achieve  a  better  imderstanding, 
cooperation,  and  consensus  on  EFB 
concepts, 

3.  To  identify  proper  forums  for 
technical  standards  guidance 
development, 

4.  To  propose  specific  implementation 
approaches,  and 

5.  To  develop  schedules  to  resolve 
outstanding  technical  issues. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Gary  Livack,  Federal  Aviation 
Administration,  AFS-400,  Suite  4100, 
470  L'Enfant  Plaza,  Washington.  DC 
20024.  Telephone  (202)  385-4619.  E- 
mail:  garTet.Uvack®faa.gov. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  app.  11),  notice  is  hereby 
given  of  a  meeting  to  identify  EFB  issues 
that  would  help  in  future  development 
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of  EFB  guidance.  The  scope  of  this  . 
meeting  is  to  identify  technical  and 
content-oriented  issues,  then  establish 
and  identify  resolution  paths,  priorities 
and  processes  to  achieve  early 
operational  approval  of  additional  EFB 
applications  and/or  design  features. 

Issued  in  Washington,  DC,  on  September 
17,  2002. 
Hank  Cabler, 

Manager,  AFS-430  (Acting). 
[FR  Doc.  02-24448  Filed  9-25-02;  8:45  am] 
BHJJNQ  COOe  4S10-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Electronic  Right  Bag  (EFB)  Advisory 
Circular  120-76;  Public  Masting 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  meeting. 

SUMMARY:  On  July  9,  2002,  the  Federal 
Aviation  Administration  (FAA)  issued 
FAA  Advisory  Circular  120-76, 
"Guidelines  for  the  Certification, 
Airworthiness,  and  Operational 
Approval  of  Electronic  Flight  Bag 
Computing  Devices."  In  writing  the 
original  version  of  this  AC,  the  Agency 
recognized  an  urgent  need  to  provide 
the  aviation  commimity  with  timely 
EFB  guidance,  but  also  recognized  that 
futiue  revisions  of  this  AC  might  be 
needed.  To  facilitate  this,  the  FAA  is 
planning  to  hold  a  meeting  to  identify 
issues  with  the  AC  and  to  establish  and 
identify  priorities  and  processes  to 
achieve  early  operational  use  of 
additional  EFB  applications  and/or 
design  features.  'The  purpose  of  this 
Public  Meeting  is  to  solicit  input  from 
the  user-community  and  to  achieve  a 
better  understanding,  cooperation,  and 
consensus  on  EFB  concepts,  to  identify 
proper  forums  for  technical  standards 
guidance  development,  and  to  propose 
specific  implementation  approaches  and 
schedules  to  resolve  outstanding 
technical  issues. 
DATES:  The  meeting  will  be  held 
Thursday,  October  10,  2002.  The 
meeting  will  convene  at  9  a.m.  and  will 
conclude  at  5  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  offices  of  Advanced  Management 
Technology,  Incorporated  (AMTI),  1515 
Wilson  Blvd.,  Suite  1100,  Arlington, 
VA,  22209. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Gary  Livack,  Federal  Aviation 
Administration,  AFS-400,  800 
Independence  Avenue,  NW., 
Washington,  DC  20591.  Telephone: 


(202)  385-4619.  E-mail: 
garTet.livack@faa.gov. 

SUPPl^MENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  app.  II),  notice  is  hereby 
given  of  a  meeting  to  identify  EFB  issues 
that  would  help  in  futiire  development 
of  EFB  guidance.  The  scope  of  this 
meeting  is  to  identify  technical  and 
content-oriented  issues,  then  establish 
and  identify  resolution  paths,  priorities, 
and  processes  to  achieve  eariy 
operational  approval  of  additional  EFB 
applications  and/or  design  features. 
Attendance  is  open  to  the  interested 
public,  but  may  be  limited  to  the  space 
available.  Submission  or  written 
comments  and  presentations  are 
required  so  that  issues  are  documented 
properly  for  the  record.  The  public  may 
submit  written  comments  in  lieu  of 
attendance.  Comments  should  be 
forwarded  to  the  individual  listed  in 
FOR  FURTHER  INFORMATION  CONTACT 
section.  ^ 

Issued  in  Washington,  DC,  September  18, 
2002. 

Louis  C.  Cusimano, 

Deputy  Director,  Flight  Standards  Service. 
[FR  Doc.  02-24454  Filed  9-25-02;  8:45  am] 
MLUNQ  coot  4Q10-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Fsdsral  Aviation  Administration 

Govsmmsnt/lndustry  Aeronautical 
Charting  Forum  Masting 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  This  notice  announces  the  bi- 
meeting  of  the  Federal  Aviation 
Administration's  Government/Industry 
Aeronautical  Charting  Forum  (ACF)  to 
discuss  informational  content  and 
design  of  aeronautical  charts  and  related 
products,  as  well  as  instrument  flight 
procediires  policy  and  criteria. 
DATES:  The  ACF  is  separated  into  two 
distinct  groups.  The  Instrument 
Procedures  Group  will  meet  October  21 
and  22,  2002  from  8:30  a.m.  to  4:30  p.m. 
The  Charting  Group  will  meet  October 
23  and  24  from  8:30  a.m.  to  4:30  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Air  Line  Pilots  Association,  535 
Hemdon  Parkway,  Hemdon,  VA  20172. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  relating  to  the  Instnunent 
(Procedures  Group,  contact  Thomas  E. 
Schneider,  Flight  Procediu^s  Standards 
Branch,  AFS-420,  6500  South 
MacArthur  Blvd.,  PO  Box  25082, 


Oklahoma  City,  OK  73125;  telephone 
(405)  954-5852  fax:  (405)  954-2528.  For 
information  relating  to  the  Charting 
Group,  contact  Richard  V.  Powell,  FAA, 
Air  Traffic  Airspace  Management,  ATA- 
100,  800  Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone:  (202) 
267-8790,  fax:  (202)  493-4266. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  §  10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463;  5  U.S.C. 
App.  U),  notice  is  hereby  given  of  a 
meeting  of  the  Government/Industry 
Aeronautical  Charting  Forum  to  be  held 
from  October  21,  2002  to  October  24, 
2002  from  8:30  a.m.  to  4:30  p.m.  at  the 
Air  Line  Pilots  Association,  535 
Hemdon  Parkway,  Hemdon.  VA  20172. 

The  Instrument  Procedures  Group 
agenda  will  include  briefings  and 
discussions  on  recommendations 
regarding  pilot  procedures  for 
instrument  flight,  as  well  as  criteria, 
design,  and  developmental  policy  for 
instrument  approach  and  departiire 
procedures. 

The  Charting  Group  agenda  will 
include  briefings  and  discussions 
regarding  recommendations  regarding 
aeronautical  charting  specifications, 
flight  information  products,  as  well  as 
new  aeronautical  charting  and  air  traffic 
initiatives. 

Attendance  is  open  to  the  interested 
public,  but  will  be  limited  to  the  space 
available. 

The  public  must  make  arrangements 
by  September  23,  2002,  to  present  oral 
statements  at  the  meeting.  The  public 
may  present  written  statements  and/or 
new  agenda  items  to  the  committee  by 
providing  a  copy  to  the  person  listed  in 
the  FOR  FURTHER  MFORMATKM  CONTACT 
section  by  September  27,  2002.  Public 
statements  will  only  be  considered  if 
time  permits. 

Issued  in  Washington,  DC,  on  September 
20,  2002. 

Richard  V.  Powell. 

Co-Chair,  Government/Industry.  Aeronautical 
Charting  Forum. 

[FR  Doc.  02-24455  Filed  9-25-02;  8:45  am] 
■UJNQ  coot  4nO-1»-M 


DEPARTMENT  OF  TRANSPORTATION 

Fsdsral  Aviation  Administration 

Notlcs  of  Intsnt  To  Ruls  on  Appllcstion 
To  Impoas  and  Uss  ths  Rsvsnus  From 
a  Paassngsr  Facility  Chargs  (PFC)  at 
Huntsvills  Intsmational  Airport, 
Huntsvllls,  AL 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
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ACnON:  Notice  of  intent  to  rule  on 
application. 

summary:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Huntsville 
hiternational  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  {14  CFR  Part  158). 
DATES:  Comments  must  be  received  on 
or  before  October  28.  2002. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address: 

Jackson  Airports  District  Office,  100 
West  Cross  Street,  Suite  B,  Jackson,  MS 
39208-2307. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Luther  H. 
Roberts,  Jr.,  AAE,  Deputy  Director  of  the 
Huntsville — Madison  County  Airport 
Authority,  at  the  following  address: 
1000  Glenn  Heam  Boulevard,  Box 
20008,  Huntsville,  AL  35834. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Himtsville- 
Madison  County  Airport  Authority 
under  §  158.23  of  Part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Keafur  Grimes,  Program  Manager, 
Jackson  Airport  District  Office,  100  West 
Cross  Street,  Jackson,  MS  29308-2307, 
(601)  664-9886.  The  application  may  be 
reviewed  jn  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the-application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Huntsville  International  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  July  8,  2002,  the  FAA  determined 
that  the  application  to  impose  and  use 
the  revenue  from  a  PFC  submitted  by 
Huntsville-Madison  County  Airport 
Authority  was  substantially  complete 
within  the  requirements  of  §  158.25  of 
Part  158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  not  later  than  October  24,  2002. 

The  following  is  a  brief  overview  of 
the  application. 

PFC  Application  No.:  02-12-C-OO- 
HSV. 

Level  of  the  proposed  PFC:  $4.50. 


Proposed  charge  effective  date: 
November  1,  2002. 

Proposed  charge  expiration  date: 
November  1,  2004. 

Total  estimated  net  PFC  revenue: 
$2,649,591. 

Brief  description  of  proposed 
project(s):  Extend  runway  18R/36L      -^ 
4,600  feet;  Acquire  Noise  Lane  (101.7 
acres);  Acquire  security  Vehicle. 

Class  or  classes  of  air  carriers  that  the 
public  agency  has  requested  not  be 
required  to  collect  PFCs:  Any  Air  Taxi/ 
Commercial  Operator  (ATCO),  Certified 
Air  Carriers  (CAC)  and  Certified  Route 
Air  Carriers  (CRAC)  have  fewer  than  500 
annual  emplanements. . 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

in  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Huntsville- 
Madison  coimty  Airport  Authority 

Issued  in  Jackson,  MS  on  September  19, 
2002. 

Wayne  Atkinson, 

Manager,  Jackson  Airports  District  Office, 
Souttiern  Region. 

[FR  Doc.  02-24451  Filed  9-25-02;  8:45  am] 
BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Availability  of  Government- 
Owned  Invention  for  Licensing 


agency:  Federal  Aviation 
Administration,  DOT. 
action:  Notice. 


summary:  The  Federal  Aviation 
Administration  hereby  gives  notice  of 
the  general  availability  of  exclusive  or 
partially  exclusive  licenses  under  the 
following  pending  patent.  Any  license 
granted  shall  comply  with  35  U.S.C.  209 
and  37  CFR  part  404.  Applications  will 
be  evaluated  utilizing  the  following 
criteria:  (1)  Ability  to  further  develop 
the  invention  to  practical  application; 
(2)  ability  to  manufacture  and  market 
the  developed  technology;  (3)  time 
required  to  bring  technology  to  market 
and  rate  of  production;  (4)  royalties  and 
royalty  structure;  and,  (5)  small  business 
status.  Because  the  invention  was  made 
at  the  Federal  Aviation  Administration's 
William  J.  Hughes  Technical  Center  and 
may  require  additional  development, 
the  FAA  may  license  the  invention 
under  a  Cooperative  Research  and 
Development  Agreement  as  provided  for 
by  the  Federal  Technology  Transfer  Act, 
as  amended,  15  U.S.C.  3710a. 


Patent  application  Serial  Number  09/ 
741,871  entitled  "Heat  Release  Rate 
Calorimeter  for  Milligram  Samples"  was 
filed  22  December  2000.  Corresponding 
foreign  patent  applications  have  been 
"filed  in  select  countries.  The  application 
discloses  a  calorimeter  that  measures 
heat  release  rates  of  very  small  samples 
(on  the  order  of  one  to  10  milligrams) 
without  the  need  to  separately  and 
simultaneously  measiu-e  the  mass  loss 
rate  of  the  sample  and  the  heat  of 
combustion  of  the  fuel  gases  produced 
diuing  the  fuel  generation  process.  The 
sample  is  thermally  decomposed  in  a 
small  volume  pyrolysis  chamber.  The 
resulting  fuel  gases  are  immediately 
swept  by  an  inert  gas  stream  from  the 
pyrolysis  chamber  into  a  combustion 
furnace  in  the  order  in  which  they  are 
produced,  essentially  in  a  plug-like 
flow.  This  plug  flow  substantially 
synchronizes  the  emerging  fuel  gases 
with  the  mass  loss  rate  of  the  sample. 
Oxygen  is  metered  into  the  fuel  gas 
stream  just  before  it  enters  the 
combustion  furnace  where  the  fuel  gases 
are  completely  oxidized.  The  effluent 
from  the  furnace  is  analyzed  to 
determine  the  amount  of  oxygen 
consumed  per  unit  time  and  the  heat 
release  rate  is  computed  using  well- 
known  transformations  without  the 
need  to  separately  measure  the  mass 
loss  rate  of  the  sample.  Results  are 
comparable  to  time  and  labor  intensive 
methods  requiring  the  use  of  a 
thermogravimetric  analyzer/gas 
chromatograph — mass  spectrometer 
technique. 

DATES:  Applications  for  an  exclusive  or 
partially  exclusive  license  may  be 
submitted  at  any  time  from  the  date  of 
this  notice. 

ADDRESSES:  Interested  parties  may 
contact  James  Drew,  Senior  Attorney, 
ACT-7,  Federal  Aviation 
Administration  William  J.  Hughes 
Technical  Center,  Atlantic  City 
International  Airport,  New  Jersey  08405, 
or  by  email  to  james.drew@faa.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Richard  E.  Lyon,  AAR-422,  Federal 
Aviation  Administration  William  J. 
Hughes  Technical  Center,  Atlantic  City 
International  Airport,  New  Jersey  08405, 
telephone  (609)  485-6076,  or  by  email 
to  richard.e.lyon@faa.gov. 

Dated:  September  16,  2002. 
lames  |.  Drew, 

Senior  Attorney,  Intellectual  Property. 
(FR  Doc.  02-24453  Filed  9-25-02;  8:45  am] 
BILUNG  CODE  4910-13-U 
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Federal  Aviation  Administration 

Policy  Statement  Numtier  PS-ACE100- 
2001-004,  Guidance  for  Reviewing 
Certification  Plans  To  Address  Human 
Factors  for  Certification  of  Part  23 
Small  Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  issuance  of  policy. 

SUMMARY:  This  notice  annoimces  the 
issuance  of  policy  statement  number 
PS-ACElOO-2001-004,  Guidance  for 
Reviewing  Certification  Plans  to 
Address  Human  Factors  for  Certification 
of  Part  23  Small  Airplanes.  This  policy 
clarifies  Federal  Aviation 
Administration  certification  policy  on 
human  factors. 

DATES:  PoUcy  PS-ACEl  00-2001-004 
was  issued  by  the  Manager  of  the  Small 
Airplane  Directorate,  ACE-100,  on 
August  29,  2002. 

How  to  Obtain  Copies:  A  paper  copy 
of  policy  statement  PS-ACElOO-2001- 
004  may  be  obtained  by  contacting  Ms. 
Pat  Nininger  by  telephone  at  816-329- 
4111  or  by  addressing  your  request  to 
her  at  ACE-111,  901  Locust,  Room  301, 
Kansas  City,  MO  64106  or  by  faxing 
yoiu'  request  to  816-329-4090.  The 
policy  will  also  be  available  on  the 
Internet  at  http://www.faa.gov/ 
certification/aircraft/small_airplane_ 
directorate_advisory.htm. 

Issued  in  Kansas  City,  Missouri  on 
September  13.  2002. 
Michael  Gallagher, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

IFR  Doc.  02-24450  Filed  9-25-02;  8:45  am] 
BILUNQ  CODE  4910-13-U 


Transportation  Security  Administration 

Reports,  Forms,  and  Record  Keeping 
Requirements  Agsncy  Information 
Colloctlon  Activity  Under  OMB  Review 

AGENCY:  Transportation  Security 
Administration  (TSA),  DOT. 
ACTKM:  Emergency  Federal  Register 
notice. 

SUMMARY:  The  U.S.  Department  of     . 
Transportation,  Transportation  Security 
Administration,  has  submitted  the 
following  request  for  emergency- 
processing  of  a  public  information 
collection  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  35).  This  notice  annoimces 
that  the  Information  Collection  Request 
(ICR)  abstracted  below  has  been 
forwarded  to  OMB  for  review  and 
comment.  The  ICR  describes  the  nature 
of  information  collections  and  their 
expected  burden. 

DATES:  Submit  comments  on  or  before 
October  28,  2002. 

COMMENTS:  You  may  send  comments  to 
Office  of  Information  and  Regulatory 
Afi^airs,  Office  of  Management  and 
Budget,  725  17th  Street,  NW., 
Washington,  DC  20503,  Attention:  DOT- 
TSA  Desk  Officer 

FOR  FURTHER  INFORMATION  CONTACT: 
Orelious  Walker,  TSA,  400  7lh  Street, 
SW..  Washington,  DC  20590,  (202)  441- 
7394. 
SUPPLEMENTARY  INFORMATION: 

Transportation  Security  Administration 

Title:  Aviation  Secimty  Customer 
Satisfaction  Intercept  Survey  Pilot  Test. 

OMB  Control  Number:  [Not  yet 
assigned). 

Frequency:  One-time  study  consisting 
of  two  data  collections  at  each  of  three 
locations. 

Affected  Public:  Passengers  on 
commercial  airlines  who  pass  through 
the  passenger  screening  checkpoint  at 
an  airport  with  federalized  security 
operations. 


Abstract:  As  part  of  the 
Transportation  Secimty 
Administration's  effort  to  become  a 
performance-based,  constituent-centric 
organization,  it  has  committed  to  being 
attentive  and  responsive  to  the 
experiences  of  its  customers.  In  support 
of  this  goal,  TSA  plans  to  conduct 
surveys  at  airports  to  ascertain 
passenger  experiences  though  the 
airport  security  checkpoint.  The  data 
collection  will  consist  of  an  intercept 
survey  in  which  passengers  passing 
through  passenger  screening 
checkpoints  will  be  handed  postcard- 
sized  surveys  and  asked  to  complete 
them  and  return  them  to  TSA  by  mail. 
TSA  proposes  to  conduct  a  pilot  test  of 
this  methodology  over  two,  two-week 
periods  at  each  of  three  airports  in  the 
United  States. 

The  proposed  pilot  survey  will  be 
administered  in  November  and 
December  2002.  The  survey  will  be 
administered  by  providing  survey  forms 
to  a  random  sample  of  10%  of  the 
passengers  who  pass  through  an  airport 
security  checkpoint  during  randomly 
selected  time  intervals  during  the  data 
collection  period.  Respondents  will 
return  the  completed  survey  forms  by 
mail.  The  return  address  and  postage 
will  be  pre-printed  on  the  form. 

Participation  by  respondents  is 
voluntary.  The  survey  is  expected  to 
average  approximately  5  minutes  to 
complete.  All  respondents'  results  will 
remain  anonymous  and  completely 
confidential.  Participant  names  are  not 
collected  during  the  interview. 

Findings  from  the  survey  will  be  used 
to  evaluate  and  improve  aviation 
security  operations  at  the  passenger 
checkpoint.  The  pilot  test  is  designed  to 
serve  principally  as  a  test  of  the 
methodology  for  feasibility  nationwide. 

Estimated  burden:  375  hours. 

Number  of  respondents:  3,750. 

Issued  in  Washington,  DC  on  September 
19.  2002. 

Lana  Tannozzini, 

Director  of  Office  of  Strategic ,  Management 
6-  Analysis. 
IFR  Doc.  02-24446  Filed  9-25-02;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 
31  CFR  Part  103 

RIN 1506-AA22  i 

Financial  Crlmaa  Enforcamant 
NaUvorfc;  Amandmant  to  tha  Bank 
Sacfaqf  Act  Ragulatlona 
Raquiramant  That  Caalnoa  and  Card 
ChJba  Raport  SuaplckNja  Tranaactlona 

agency:  Financial  Crimes  Enforcement 
Network  (FinCH«fl,  Treasury. 

action:  Final  rule. 

summary:  This  document  contains 
amendments  to  the  regulations 
implementing  the  statute  generally 
referred  to  as  the  Bank  Secrecy  Act.  The 
amendments  require  casinos  and  card 
clubs  to  report  suspicious  transactions 
to  the  Department  of  the  Treasury. 
Further,  the  amendments  make  certain 
changes  to  the  requirement  that  casinos 
and  card  clubs  maintain  Bank  Secrecy 
Act  compliance  programs.  The 
amendments  constitute  a  further  step  in 
the  creation  of  a  comprehensive  system 
for  the  reporting  of  suspicious 
transactions  by  the  major  categories  of 
financial  institutions  operating  in  the 
United  States,  as  a  part  of  the  counter- 
money  laundering  program  of  the 
Department  of  the  Treasury. 

DATES:  Effective  Date:  October  28,  2002. 

Applicability  Date:  For  suspicious 
transaction  reporting,  the  applicability 
date  is  March  25,  2003.  See  31  CFR 
103.21(g}  of  the  final  rule  contained  in 
this  docimient. 

FOR  FURTHER  INFORMATION  CONTACT: 
Leonard  C.  Senia  and  Shelley  Waxman, 
Senior  Regulatory  Compliance  Program 
Specialists,  Office  of  Compliance  and 
Regulatory  Enforcement,  FinCEN,  (202) 
354-6400;  and  Judith  R.  Starr,  Chief 
Counsel,  and  Christine  L.  Schuetz, 
Attorney- Advisor,  Office  of  Chief 
Counsel,  FinCEN,  at  (703)  905-3590. 

SUPPLEMENTARY  INFORMATION: 

I.  Statutory  Provisioiis. 

The  Bank  Secrecy  Act  ("BSA"), 
Public  Law  91-508,  as  amended, 
codified  at  12  U.S.C.  1829b,  12  U.S.C. 
1951-1959,  and  31  U.S.C.  5311-5332, 
authorizes  the  Secretary  of  the  Treasury, 
inter  alia,  to  issue  regulations  requiring 
financial  institutions  to  keep  records 
and  file  reports  that  are  determined  to 
have  a  high  degree  of  usefulness  in 
criminal,  tax,  and  regulatory  matters,  or 
in  the  conduct  of  intelligence  or 
coujiter-intelligence  activities  to  protect 
against  international  terrorism,  and  to 
implement  coimter-money  laimdering 


prt>grams  and  compliance  procedures.^ 
Regulations  implementing  Title  U  of  the 
BSA  (codified  at  31  U.S.C.  5311  et  seq.) 
appear  at  31  CFR  part  103.  The 
authority  of  the  Secretary  to  administer 
the  BSA  has  been  delegated  to  the 
Director  of  FinCEN. 

The  Searetary  of  the  Treasury  vns 
granted  authority  in  1992,  with  the 
enactment  of  31  U.S.C.  5318(g),2  to 
require  financial  institutions  to  report 
suspicious  transactions.  As  amended  by 
the  USA  Patriot  Act.  subsection  (g)(1) 
states  generally: 

The  Secretary  may  require  any  financial 
institution,  and  any  director,  officer, 
employee,  or  agent  of  any  financial 
institution,  to  report  any  suspicious 
transaction  relevant  to  a  possible  violation  of 
law  or  regulation. 

Subsection  (g)(2)(A)  provides  further 
that 

If  a  financial  institution  or  any  director, 
officer,  employee,  or  agent  of  any  financial 
institution,  voluntarily  or  pursuant  to  this 
section  or  any  other  authority,  reports  a 
suspicious  transaction  to  a  government 
agency — 

(i)  The  financial  institution,  director, 
officer,  employee,  or  agent  may  not  notify 
any  person  involved  in  the  transaction  that 
the  transaction  has  been  reported;  and 

(ii)  No  officer  or  employee  of  the  Federal 
Government  or  of  any  State,  local,  tribal,  or 
territorial  government  within  the  United 
States,  who  has  any  knowledge  that  such 
report  was  made  may  disclose  to  any  person 
involved  in  the  transaction  that  the 
transaction  has  been  reported,  other  than  as 
necessary  to  fulfill  the  official  duties  of  such 
officer  or  employee. 

Subsection  (g)(3)(A)  provides  that 
neither  a  financial  institution,  nor  any 
director,  officer,  employee,  or  agent  of 
any  financial  institution 

that  makes  a  voluntary  disclosure  of  any 
possible  violation  of  law  or  regulation  to  a 
government  agency  or  makes  a  disclosure 
pursuant  to  this  subsection  or  any  other 
authority  •   *  *  shall  *  *  *  be  liable  to  any 
person  under  any  law  or  regulation  of  the 
United  States,  any  constitution,  law,  or 
regulation  of  any  State  or  political 


>  Language  expanding  the  scope  of  the  BSA  to 
intelligence  or  counter-intelligence  activities  to 
protect  against  international  terrorism  was  added  by 
section  358  of  the  Uniting  and  Strengthening 
America  by  Providing  Appropriate  Tools  Required 
to  Intercept  and  Obstruct  Teirorism  (USA  PATRIOT 
ACT)  Act  of  2001  (the  "USA  Patriot  Act").  Public 
Law  107-56. 

>  31  U.S.C.  5318(g)  was  added  to  the  BSA  by 
section  1517  of  the  Anniinzio-Wylie  Anti-Money 
Laundering  Act  (the  "Annunzio-Wylie  Anti-Money 
Laundering  Act"),  Title  XV  of  the  Housing  and 
Community  Development  Act  of  1992,  Public  Law 
102-550;  it  was  expanded  by  section  403  of  the 
Money  Laundering  Suppression  Act  of  1994  (the 
"Money  Laundering  Suppression  Act"),  Title  IV  of 
the  Riegle  Community  Development  and  Regulatory 
Improvement  Act  of  1994,  Public  Law  103-325,  to 
require  designation  of  a  single  government  recipient 
for  reports  of  suspicious  transactions. 


subdivision  of  any  State,  or  under  any 
contract  or  other  legally  enforceable 
agreement  (including  any  arbitration 
agreement),  for  such  disclosure  or  for  any 
failure  to  provide  notice  of  such  disclosure 
to  the  person  who  is  the  subject  of  such 
disclo8iu«  or  any  other  person  identified  in 
the  disclosure. 

Finally,  subsection  (g)(4)  requires  the 
Secretary  of  the  Treasury,  "to  the  extent 
practicable  and  appropriate,"  to 
designate  "a  single  officer  or  agency  of 
the  United  States  to  whom  such  reports 
shall  be  made."  ^  The  designated  agency 
is  in  turn  responsible  for  referring  any 
report  of  a  suspicious  transaction  to 
"any  appropriate  law  enforcement, 
supervisory  agency,  or  United  States 
intelligence  agency  for  use  in  the 
conduct  of  intelligence  or 
coimterintelligence  activities,  including 
analysis,  to  protect  against  international 
terrorism."  Id.,  at  subsection  (g)(4)(B). 

The  provisions  of  31  U.S.C.  5318(h), 
also  added  to  the  BSA  in  1992  by 
section  1517  of  the  Annimzio-Wylie 
Anti-Money  Laimdering  Act,  authorize 
the  Secretary  of  the  Treasury  "(iln  order 
to  guard  against  money  laundering 
through  financial  institutions  *  *  *  [to] 
require  financial  institutions  to  carry 
out  anti-money  laimdering  programs." 
31  U.S.C.  5318(h)(1).  Those  programs 
may  include  "the  development  of 
internal  policies,  procedures,  and 
controls";  "the  designation  of  a 
compliance  officer";  "an  ongoing 
employee  training  program";  and  "an 
independent  audit  function  to  test 
programs."  31  U.S.C.  5318(h)(A-D).  In 
1994,  Treasury  adopted  a  regulation 
requiring  casinos  to  implement  anti- 
money  laundering  programs  in 
accordance  with  31  U.S.C.  5318(h).4 

Section  352  of  the  USA  Patriot  Act 
amended  section  5318(h)  to  mandate 
compliance  programs  for  all  financial 
institutions  defined  in  31  U.S.C. 
5312(a)(2).  Section  352  of  the  USA 
Patriot  Act  became  effective  April  24, 
2002.  On  April  29,  2002,  Treasury 
issued  an  interim  final  rule  providing 
that  certain  financial  institutions, 
including  casinos,  would  be  deemed  to   - 
be  in  compliance  with  31  U.S.C.  5318(h) 
if  they  establish  and  maintain  anti- 
money  laundering  programs  as  required 
by  existing  FinC^  regulations,  or  their 
respective  federal  regulator  or  self- 
regiilatory  organization.'  Therefore,  a 
casino  or  a  card  club  that  implements 


^  This  designation  does  not  preclude  the  authority 
of  supervisory  agencies  to  require  financial 
institutions  to  submit  other  reports  to  the  same 
agency  or  another  agency  "pursuant  to  any  other 
applicable  provision  of  law."  31  U.S.C 
5318(g)(4)(C). 

<  See  59  FR  61660  (December  1, 1994). 

s  See  67  FR  21110  and  31  CFR  103.120(d). 
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and  maintains  a  compliance  program  as 
required  by  31  CFR  103.64  will  be 
deemed  to  be  in  compliance  with  the 
requirements  of  31  U.S.C.  5318(h)(1). 

n.  Application  of  the  Bank  Secrecy  Act 
to  Casinos  and  Card  Clubs 

With  this  rule,  the  Department  of  the 
Treasury  extends  to  casinos  and  card 
clubs  the  suspicious  transaction 
reporting  regime  to  which  the  nation's 
banks,  thdft  institutions,  credit  unions, 
broker-dealers,  and  certain  money 
services  businesses,  including  money 
transmitters  and  issuers,  sellers,  and 
redeemers  of  money  orders  and 
traveler's  checks,  are  already  subject. 
Banks,  thrift  institutions,  and  credit 
unions  have  been  subject  to  the 
suspicious  transaction  reporting 
requirement  since  April  1, 1996.^ 
Money  transmitters  and  issuers,  sellers, 
and  redeemers  of  money  orders  and 
traveler's  checks  were  made  subject  to 
the  suspicious  transaction  reporting 
requirement  on  March  14,  2000.^  On 
July  1,  2002,  FinCEN  published  a  final 
rule  requiring  broker-dealers  to  file 
reports  of  suspicious  transactions 
b^inning  after  December  30,  2002." 

State  licensed  gambling  casinos  were 
generally  made  subject  to  the  BSA^as  of 
May  7, 1985,  by  regulation  issued  early 
that  year.  See  50  FR  5065  (February  6, 
1985).«  Special  BSA  regulations  relating 
to  casinos  were  issued  in  1987,  and 
amended  in  1989  and  (more 
significantly)  in  1994.  See  52  FR  11443 
(April  8, 1987),  54  FR  1165  (January  12, 
1989),  and  59  FR  61660  (December  1. 
1994)  (modifying  and  putting  into  final 
effect  the  rule  originally  published  at  58 
FR  13538  (March  12. 1993)).  These 
actions  reflect  the  continuing 
determination  not  only  that  casinos  are 
vulnerable  to  manipulation  by  money 
launderers  and  tax  evaders  but,  more 


^The  suspicious  transaction  reporting  rule  for 
banks  is  found  at  31  CFR  103.18.  In  collaboration 
with  FinCEN,  the  federal  bank  supervisors  (the 
Board  of  Governors  of  the  Federal  Reserve  System 
("Federal  Reserve"),  the  Office  of  the  Comptroller 
of  the  Currency  ("OOC"),  the  Federal  Deposit 
Insurance  Corporation  ("FDIC"),  the  Office  of  Thrift 
Supervision  ("OTS "),  and  the  National  Credit 
Union  Administration  ("NCUA"))  concurrently 
issued  suspicious  transaction  reporting  rules  under 
their  own  authority.  See  12  CFR  208.62  (Federal 
Reserve);  12  CFR  21.11  (OCC);  12  CFR  353.3  (FDIC); 
12  CFR  563.180  (OTS);  and  12  CFR  748.1  (NCUA). 
The  bank  supervisory  agency  rules  apply  to  l>anks, 
non-depository  institution  affiliates  and 
subsidiaries  of  banks  and  bank  holding  companies, 
and  bank  holding  companies. 

'The  suspicious  transaction  reporting  rule  for 
these  money  services  businesses  is  found  at  31  CFR 
103.20. 

■  See  67  FR  44048.  This  rule  can  be  found  at  31 
CFR  103.19. 

"Casinos  whose  gross  annual  gaming  revenue  do 
not  exceed  Si  million  were,  and  continue  to  be, 
excluded  from  Bank  Secrecy  Act  coverage. 


generally,  that  gaming  establishments 
provide  their  customers  with  a  financial 
product — gaming — and  as  a  corollary 
offer  a  broad  array  of  financial  services, 
such  as  customer  deposit  or  credit 
accounts,  facilities  for  transmitting  and 
receiving  fimds  transfers  directly  from 
other  institutions,  and  check  cashing 
and  currency  exchange  services,  that  are 
similar  to  those  offereid  by  depository 
institutions  and  other  financial  firms. 
.  In  recognition  of  the  importance  of 
the  application  of  the  BSA  to  the  casino 
gaming  industry,  section  409  of  the 
Money  Laundering  Suppression  Act 
codified  the  application  of  the  BSA  to 
gaming  activities  by  adding  casinos  and 
other  gaming  establishments  to  the  list 
of  financial  institutions  specified  in  the 
BSA  itself.  The  statutory  provision 
found  at  31  U.S.C.  5312(a)(2)(X)  reads: 

(2)  Financial  institution  means — 

(X)  a  casino,  gambling  casino,  or  gaming 
establishment  with  an  annual  gaming 
revenue  of  more  than  $1,000,000  which — 

(i)  Is  licensed  as  a  casino,  gambling  casino, 
or  gaming  establishment  under  the  laws  of 
any  State  or  any  political  subdivision  of  any 
State:  or 

(ii)  Is  an  Indian  gaming  operation 
conducted  under  or  pursuant  to  the  Indian 
Gaming  Regulatory  Act  other  than  an 
operation  which  is  limited  to  class  1  gaming 

(as  defined  in  section  4(6)  of  such  Act). 

*   *  * 

Gambling  casinos  authorized  to  do. 
business  under  the  Indian  Gaiming 
Regulatory  Act  became  subject  to  the 
BSA  on  August  1, 1996,  see  61  FR  7054 
(February  23, 1996),  and  the  class  of 
gaming  establishments  known  as  "card 
clubs"  became  subject  to  the  BSA  on 
August  1, 1998.1°  See  63  FR  1919 
(January  13, 1998). 

Since  May  1985,  casinos  located  in 
Nevada  have  been  exempt  from  certain 
BSA  requirements  pursuant  to  a 
memorandum  of  agreement  between  the 
Treasury  Department  and  the  State  of 
Nevada  on  behalf  of  Nevada  casinos 
under  31  CFR  103.45(c)(1) 
(subsequently  renumbered  as  103.55).'^ 
By  its  terms,  the  memorandum  of 
agreement  only  exempts  Nevada  casinos 
from  the  BSA  requirements  applicable 
to  casinos  at  the  time  it  was  signed, 
including  currency  transaction  reporting 
and  recordkeeping  requirements. 


Therefore,  casinos  in  Nevada  must 
comply  with  the  final  rule  published  in 
this  document. 

m.  Importance  of  Suspicious 
Traiisaction  Reporting  in  Treasury's 
Coanter>Moiiey  L^uiidering  Program 

The  Congressional  authorization  of 
reporting  of  suspicious  transactions 
recognizes  two  basic  points  that  are 
central  to  Treasury's  counter-money 
laundering  and  counter-financial  crime 
programs.  First,  it  is  to  financial 
institutions  that  money  launderers  must 
go,  either  initially,  to  conceal  their 
illegal  funds,  or  eventually,  to  recycle 
those  fimds  back  into  the  economy. 
Second,  the  employees  and  officers  of 
those  institutions  are  often  more  likely 
than  government  officials  to  have  a 
sense  as  to  which  transactions  appear  to 
lack  commercial  justification  (or  in  the 
case  of  gaming  establishments, 
transactions  that  appear  to  lack  a 
reasonable  relationship  to  legitimate 
wagering  activities)  or  that  otherwise 
cannot  be  explained  as  constituting  a 
legitimate  use  of  the  casino's  financial 
services. 

The  importance  of  extending 
suspicious  transaction  reporting  to  all 
relevant  financial  institutions,  including 
non-bank  financial  institutions,  relates 
to  the  concentrated  scrutiny  to  which 
banks  have  been  subject  with  respect  to 
money  laundering.  This  attention, 
combined  with  the  cooperation  that 
banks  have  given  to  law  enforcement 
agencies  and  banking  regulators  to  root 
out  money  laundering,  have  made  it  far 
more  difficult  than  in  the  past  to  pass 
large  amounts  of  cash  directly  into  the 
nation's  banks  unnoticed.  As  it  has 
become  increasingly  difficult  to  launder 
large  amounts  of  cash  through  banks, 
criminals  have  turned  to  non-bank 
financial  institutions,  including  casinos, 
in  attempts  to  launder  funds. '^  Indeed, 
many  non-banks  have  already 
recognized  the  increased  pressure  that 
money  launderers  have  come  to  place 
upon  their  operations  and  the  need  for 
innovative  programs  of  training  and 
monitoring  necessary  to  counter  that 
pressure. 

The  National  Money  Laundering 
Strategy  for  2002  (the  "2002 


>°  Generally  card  clubs  are  subject  to  the  same 
rules  as  casinos,  unless  a  specific  provision  of  the 
rules  are  31  CFR  part  103  applicable  to  casinos 
explicitly  requires  a  different  treatment  for  card 
clubs.  As  in  the  case  of  casinos,  card  clubs  whose 
gross  annual  gaming  revenue  is  SI  million  or  less 
are  excluded  from  BSA  coverage.  See  31  CFR 
103.1  l(n)(8). 

■>  31  CFR  lQ3.S5(c)(l)  provides  that  the  Secretary 
of  the  Treasury  may  grant  exemptions  to  casinos  in 
any  state  "whose  regulatory  system  substantially 
meets  the  reporting  and  recordkeeping 
requirements  of  this  part." 


"  See..  e.g..  United  States  v.  Vanhom.  2002  U.S. 
App.  LEXIS  14277  (8th  Cir.  July  18,  2002) 
(defendant  converted  illegally-derived  money  into 
cash  at  casino,  then  deposited  it  as  gambling 
prxKeeds  into  investment  account):  United  Slates  v. 
Bockius.  228  F.3d  305  (3rd  Cir.  2000)  (defendant 
laundered  money  by  wiring  funds  to  casino,  losing 
some  of  the  money  gambling,  and  taking  the 
remainder  of  the  cash);  United  States  v.  Napoli.  179 
F.3d  (2nd  Cir.  1999)  (sentencing  of  defendant 
convicted  of  money  laundering  by  depositing  funds 
derived  fit)m  scheme  to  defraud  cigarette  importers 
into  casino  account,  gambling  a  portion,  then 
cashing  the  remainder  out). 
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Strategy") "  reaffirms  Treasury's 
commitment,  expressed  in  prior 
National  Money  Laundering  Strategy 
reports,  to  extending  to  casinos  the 
requirement  to  report  suspicious 
transactions.'^  As  explained  in  the 
National  Money  Laundering  Strategy  for 
1999: 

The  attention  given  to  the  prevention  of 
money  laundering  through  banks  reflects  the 
central  role  of  banking  institutions  in  the 
global  payments  system  and  the  global 
economy.  But  non-bank  financial  institutions 
require  attention  as  well.  Money  launderers 
will  move  their  operations  to  institutions  in 
which  their  chances  of  successful  evasion  of 
enforcement  and  regulatory  efforts  is  the 
highest.'* 

The  reporting  of  suspicious 
transactions  is  also  recognized  as 
essential  to  an  effective  counter-money 
laundering  program  in  the  international 
consensus  on  the  prevention  and 
detection  of  money  laundering.  One  of 
the  central  reconunendations  of  the 
Financial  Action  Task  Force  Against 
Money  Laundering  ("FATF")  is  that: 

If  financial  institutions  suspect  that  funds 
stem  from  a  criminal  activity,  they  should  be 
required  to  report  promptly  their  suspicions 
to  the  competent  authorities. 

Financial  Action  Task  Force  Annual 
Report  (June  28, 1996),i6  Annex  1 
(Recommendation  15).  The 
recommendation  applies  equally  to 
banks  and  non-banks.'^ 

Similarly,  the  Eiuopean  Commimity's 
Directive  on  Prevention  of  the  Use  of  the 


"The  2002  Strategy,  published  in  August  2002, 
was  the  fourth  in  a  series  of  five  annual  reports 
called  for  by  the  Money  Laundering  and  Financial 
Crimes  Strategy  Act  of  1998,  Public  L-aw  105-310 
(October  30.  1998).  codified  at  31  U.S.C.  5340  et 
seq.  Each  annual  report  is  to  be  submitted  to 
Congress  by  the  President,  working  through  the 
Secretary  of  the  Treasury  in  consultation  with  the 
Attorney  General. 

i«  2002  Strategy,  at  page  44  ("FinCEN  anticipates 
issuing  a  final  rule  (requiring  casinos  to  report 
suspicious  transactionsi  by  December  2002"). 

>^  1999  Money  Laundering  Strategy,  at  35-36. 

'"  FATF  is  an  inter-govemmental  body  whose 
purpose  is  development  and  promotion  of  policies 
to  combat  money  laundering.  Originally  created  by 
the  G-7  nations,  its  membership  now  includes 
Argentina.  Australia.  Austria.  Belgium,  Brazil, 
Canada,  Denmark,  Finland.  France,  Germany. 
Greece,  Hong  Kong,  Jceland,  Ireland,  Italy,  Japan, 
Luxembourg.  Mexico,  the  Kingdom  of  the 
Netherlands,  New  Zealand,  Norway.  Portugal, 
Singapore,  Spain,  Sweden,  Switzerland.  Turkey,  the 
United  Kingdom,  and  the  United  States,  as  well  as 
the  European  Commisswn  and  the  Gulf  Cooperation 
Council. 

"This  recommendation  revises  the  original 
recommendation,  issued  in  1990.  that  required 
institutions  to  be  either  "permitted  or  required"  to 
report.  (Emphasis  supplied.)  The  revised 
recommendation  reflects  the  international 
consensus  that  a  mandatory  suspicious  transaction 
reporting  system  is  essential  to  an  effective  national 
counter-money  laundering  program  and  to  the 
success  of  efforts  of  financial  institutions 
themselves  to  prevent  and  detect  the  use  of  their 
services  of  facilities  by  money  launderers  and 
others  engaged  in  financial  crime. 


Financial  System  for  the  Purpose  of 
Money  Laundering  calls  for  member 
states  to 

ensure  that  credit  and  financial  institutions 
and  their  directors  and  employees  cooperate 
fully  with  the  authorities  responsible  for 
combating  money  laundering  *   *   *  by  [in 
part)  informing  those  authorities,  on  their 
own  initiative,  of  any  fact  which  might  be  an 
indication  of  money  laundering. 

EC  Directive,  O.J,  Eur.  Comm.  (No.  L 
166)  77  (1991),  Article  6,  Accord,  the 
Model  Regulations  Concerning 
Laundering  Offenses  Connected  to  Illicit 
Drug  Trafficking  and  Related  Offenses 
of  the  Organization  of  American  States, 
OEA/Ser.  P.  AG/Doc.  2916/92  rev.  1 
(May  23, 1992),  Article  13.  section  2." 
All  of  these  dociunents  also  recognize 
the  importance  of  extending  the 
counter-money  laundering  controls  to 
"non-traditional"  financial  institutions, 
not  simply  to  banks,  both  to  ensiu-e  fair 
competition  in  the  marketplace  and  to 
recognize  that  non-bank  providers  of 
financial  services  as  well  as  depository 
institutions,  are  an  attractive 
mechanism  for,  and  are  threatened  by, 
money  launderers.  See,  e.g.,  Financial 
Action  Task  Force  Annual  Report, 
supra,  Annex  1  (Recommendation  8). 

IV.  Notice  of  Proposed  Rulemaking 

The  final  rule  contained  in  this 
document  is  based  on  the  notice  of 
proposed  rulemaking  published  May  18, 
1998  (the  "Notice")  (63  FR  27230),  and 
the  Request  for  Additional  Comments 
on  the  nature  of  the  proposed  reporting 
standard  published  March  29,  2002  (the 
"Additional  Request  for  Comments") 
(67  FR  15138).  The  Notice  proposed  to 
require  casinos  ^^  to  report  suspicious 
transactions  to  the  Department  of  the 
Treasiuy.  The  notice  also  proposed 
related  changes  to  the  provisions  of  31 
CFR  103.54  (subsequently  renumbered 
as  103.64)  relating  to  casino  compUance 
programs. 

Subsequent  to  issuing  the  Notice, 
FinCEN  held  four  public  meetings  to 
provide  interested  parties  with  the 
opportimity  to  present  their  views  with 
respect  to  the  potential  effects  of  the 


'"The  Organization  of  American  States  ("OAS") 
reporting  requirement  is  linked  to  the  provision  of 
the  Model  Regulations  that  institutions  "shall  pay 
special  attention  to  all  complex,  unusual  or  large 
transactions,  whether  completed  or  not,  and  to  all 
unusual  patterns  of  transactions,  and  to 
insignificant  but  periodic  transactions,  which  have 
no  apparent  economic  or  lawful  purpose."  OAS 
Model  Regulation,  Article  13,  section  1. 

<^  As  used  hereafter  in  this  document,  the  phrase 
"casino"  when  used  singly  includes  a  reference 
both  to  casinos  and  to  card  clubs,  as  the  latter  term 
is  defined  in  31  CFR  103.n(n)(6),  unless  the 
context  clearly  indicates  otherwise.  See  31  CFR 
103.11(n)(5)(iii).  31  CFR  103.11(n)(5)(iii)  and  (n)(6) 
were  added  to  the  BSA  regulations  by  final  rule 
published  at  63  FR  1919  (lanuary  13,  1998). 


Notice,  as  well  as  to  provide  FinCEN 
with  additional  information  and 
feedback  useful  in  preparing  the  final 
rule  based  on  the  Notice.  2°  FinCEN  then 
made  transcripts  of  these  meetings 
available  to  requesting  parties. 

The  comment  period  for  the  Notice 
ended  on  September  15, 1998.  FinCEN 
received  a  total  of  eighteen  comment 
letters.  Of  these,  5  were  submitted  by 
casinos,  4  by  casino  trade  associations, 
4  by  agencies  representing  state  or  tribal 
governments,  2  by  casino  consulting 
services,  1  by  several  members  of  the 
New  Jersey  Congressional  delegation.  1 
by  an  agency  of  the  United  States 
Government,  and  1  by  a  law  firm.  The 
comment  period  for  the  Request  for 
Additional  Comments  ended  on  May  28, 
2002.  FinCEN  received  a  total  of 
fourteen  letters.  Of  these,  4  were 
submitted  by  casino  trade  associations, 
3  by  agencies  representing  state  or  tribal 
governments,  2  by  casinos,  3  by 
members  of  the  United  States  Congress, 
1  by  a  card  club,  and  1  by  a  law  firm 
representing  several  tribal  governments. 

V.  Summary  of  Comments  and 
Revisions 

A.  Introduction 

The  format  of  the  final  rule  is 
generally  consistent  with  the  format  of 
the  rule  proposed  in  the  Notice.  The 
terms  of  the  final  rule,  however,  differ 
from  the  terms  of  the  Notice  in  the 
following  significant  respects: 

•  The  doQar  threshold  for  reporting 
suspicious  transactions  has  been  raised 
from  $3,000  to  $5,000; 

•  A  fourth  category  of  reportable 
activity  has  been  added  to  the  rule,  to 
clarify  that  all  violations  of  law,  other 
than  those  specifically  exempted  by  the 
rule,  are  within  the  scope  of  required 
reporting; 

•  An  exception  from  reporting 
relating  to  robbery  or  burglary  has  been 
added  to  the  rule; 

•  The  language  requiring  casinos 
annually  to  conduct  independent  testing 
of  their  compliance  programs  has  been 
revised  to  permit  casinos  to  determine 
the  scope  and  frequency  of  such  review 
based  on  an  evaluation  by  the  casino  of 
money  laimdering  risks  posed  by  the 
casino's  operations; 

•  The  language  requiring  casinos 
annually  to  prepare  a  statement  relating 
to  the  effectiveness  of  the  casino's 
internal  controls  and  procedures  has 
been  deleted;  and 

•  The  language  requiring  casinos  to 
incorporate  into  their  compliance 


^o These  public  meetings  were  held  in  New 
Orleans,  Louisiana,  on  July  14,  1998:  Chicago, 
Illinois,  on  |uly  23, 1998;  Scottsdale,  Arizona,  on 
August  6,  1998:  and  New  York  City,  New  York,  on 
September  9, 1998. 
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programs  procediues  for  using  all 
available  information  to  determine  the 
occurrence  of  suspicious  transactions 
has  been  revised. 

B.  Comments  on  the  Notice— Overview 
and  General  Issues 

Comments  on  the  Notice  concentrated 
on  three  matters:  (i)  The  proposed 
$3,000  threshold  for  reporting 
suspicious  transactions;  (ii)  the 
proposed  reporting  standard  requiring 
casinos  to  report  suspicious  transactions 
when  they  have  "reason  to  suspect"  that 
a  transaction  requires  reporting  imder 
the  terms  of  the  rule;  and  (iii)  the 
meaning  of  the  term  "suspicious"  in  the 
context  of  gaming. 

1.  Dollar  Threshold  for  Reporting 

FinCEN  received  several  comments 
concerning  the  establishment  of  the 
proper  dollar  threshold  for  reporting 
suspicious  transactions.  The  majority  of 
commenters  on  this  subject  argued  that 
the  proposed  $3,000  threshold  was  too 
low  and  ui^ed  that  it  be  raised  to  at  least 
$5,000,  the  suspicious  transaction 
reporting  threshold  applicable  to  banks. 
In  response  to  these  comments,  the  final 
rule  increases  the  dollar  threshold  for 
reporting  suspicious  transactions  to 
$5,000.  Adoption  of  this  reporting 
threshold  is  intended  to  reduce  the 
burden  of  reporting  while  at  the  same 
time  ensuring  collection  of  reports  of 
suspicious  transactions  that  are 
significant  for  law  enforcement 
purposes, 

FinCEN  wishes  to  emphasize  that  the 
rule  is  not  intended  to  require  casinos 
mechanically  to  review  every 
transaction  that  exceeds  the  reporting 
threshold.  Rather,  it  is  intended  that 
casinos,  like  every  type  of  financial 
institution  to  which  the  suspicious 
transaction  reporting  rules  of  31  CFR 
part  103  apply,  will  evaluate  customer 
activity  and  relationships  for  money 
laundering  risks,  and  design  a 
suspicious  transaction  monitoring 
program  that  is  appropriate  for  the 
particular  casino  in  light  of  such  risks. 
In  other  words,  it  is  expected  that 
casinos  will  follow  a  risk-based 
approach  in  monitoring  for  suspicious 
transactions,  and  will  report  all  detected 
suspicious  transactions  diat  involve 
$5,000  or  more  in  fimds  or  other  assets. 
A  well-implemented  anti-money 
laundering  compliance  program  should 
reinforce  a  casino's  efforts  in  detecting 
suspicious  activity.  In  addition,  casinos 
are  encouraged  to  report  on  a  voluntary 
basis  detected  suspiciotis  transactions 
that  fall  below  the  $5,000  reporting 
threshold,  such  as  the  submission  by  a 
customer  of  an  identification  document 
that  the  casino  suspects  is  false  or 


altered,  in  the  course  of  a  transaction 
that  triggers  an  identification 
requirement  imder  the  Bank  Secrecy  Act 
or  other  law. 

2.  Standard  for  Reporting 

Paragraph  (a)(2)  requires  reporting  if  a 
casino  "knows,  suspects,  or  has  reason 
to  suspect"  that  a  transaction  requires 
reporting  tmder  the  rule.^^  Commenters 
on  the  Notice  and  on  the  Request  for 
Additional  Comments  raised  several 
objections  to  inclusion  in  the  rule  of  an 
objective  reporting  standard.  First, 
commenters  argued  that  the  "fost-paced, 
entertainment-filled  environment"  at 
casinos  makes  implementation  of  an 
objective  reporting  standard  overly 
burdensome.  Commenters  asserted  that, 
although  the  objective  reporting 
standard  may  be  appropriate  in  the 
context  of  the  environment  foimd  at 
banks,  casinos  would  find  it  difficult  to 
discern  whether  a  transaction  is  unusual 
for  a  particidar  customer  or  lacks  a 
legitimate  business  purpose. 
Commenters  also  argued  that,  imder  an 
objective  reporting  standard,  casinos 
would  likely  find  it  necessary  to 
document  their  reasons  for  not  filing  a 
suspicious  activity  report  with  respect 
to  a  particular  transaction  that  meets  the 
reporting  threshold,  or  even  to  report  all 
transactions  that  exceed  the  reporting 
threshold,  whether  or  not  suspicious. 
Some  commenters  suggested  adding 
language  to  the  rule  specifically 
discussing  a  casino's  obligation  to 
exercise  due  diligence  in  the  detection 
and  reporting  of  suspicious  activities. 
One  commenter  argued  however,  that 
even  adding  specific  due  diligence 
language  to  the  text  of  the  rule  would 
not  protect  casinos  frt)m  after  the  fact 
second-guessing  by  examiners. 

FinC^  has  oetermined  that  the  "has 
reason  to  suspect"  language,  which  is 
contained  in  all  of  the  existing  BSA 
suspicious  transaction  reporting  rules, 
including  those  for  depository 
institutions,  broker-dealers,  and  certain 
money  services  businesses,  should  be 
retained  because  it  is  necessary  to  the 
imposition  of  a  due  diligence 
requirement  on  reporting  entities.  This 
does  not  mean,  however,  that  casinos 
will  be  subjected  to  un&ir  second- 
guessing  of  their  efforts  in  detecting  and 
reporting  suspicious  activity.  Rather,  the 
standard  incorporates  well-recognized 
and  objective  due  diligence  concepts. 
As  FinCEN  explained  in  the  Additional 
Request  for  Comments,  the  "reason  to 
suspect"  standard  means  that,  on  the 


"  B«cause  the  standard  requires  reporting  when 
a  financial  institution  has  "reason  to  suspect"  that 
a  transaction  is  suspicious,  the  standard  is  referred 
to  in  the  comments  and  in  this  document  as  an 
"obiective  reporting  standard." 


facts  existing  at  the  time,  a  reasonable 
casino  in  similar  circiunstances  would 
have  suspected  the  transaction  was 
subject  to  suspicious  transaction 
reporting.  This  is  a  flexible  standard 
that  recognizes  the  variation  in 
operating  realities  within  a  casino  (for 
example,  the  differences  between  a 
casino  cage  and  the  gaming  floor), 
among  various  types  of  casinos,  and 
among  various  types  of  financial 
institutions  generally.  This  reporting 
standard  is  complementary  to  language 
found  in  the  requirement  diat  casinos 
implement  BSA  compliance  programs. 
Under  31  CFR  103.64,  casinos  are 
required  to  develop  and  implement  a 
program  "reasonably  designed  to  assive 
and  monitor  compliance"  with  the 
requirements  of  the  BSA,  including  the    - 
requirement  to  report  suspicious 
transactions  under  the  final  rule. 
(Emphasis  supplied.)  For  all  of  these 
reasons,  FinCXN  believes  that  it  is 
appropriate  to  require  all  financial 
institutions  to  which  suspicious  activity 
reporting  rules  under  the  BSA  have 
been  extended  to  meet  the  "has  reason 
to  suspect"  standard, 

3.  Meaning  of  "Suspicious"  in  the 
Context  of  Gaming  Activity 

Several  commenters  argued  that  the 
term  "suspicious"  is  vague,  and 
suggested  that  further  definition  of  the 
term  is  necessary  in  order  to  help 
casinos  identify  those  transactions  that 
should  be  reported  under  the  rule,  and 
to  avoid  liability  for  failure  to  file  a 
report  in  situations  in  which  it  is 
unclear  whether  a  report  is  warranted. 
Commenters  expressed  concern  that,  if 
a  specific  definition  for  the  term 
"suspicious"  is  not  added  to  the  rule, 
casinos  will  risk  penalties  in  situations 
in  which  casinos  and  examiners 
disagree  about  what  type  of  activity 
sboiild  be  deemed  suspicious, 

FinCEN  believes  that  to  craft  a  more 
specific  definition  of  the  term 
"suspicious"  would  result  in  a  rigid, 
automatic  approach  to  suspicious 
transaction  reporting.  As  noted  above,  a 
critical  aspect  of  suspicious  transaction 
reporting  is  that  it  enables  law 
eiiforcement  to  benefit  from  the 
expertise  of  financial  institution 
employees  and  officers  in  judging  which 
transactions  are  suspicious  in  the 
context  of  the  particular  financial 
services  offered  by  the  financial 
institution.  Each  casino  must  be  able  to 
recognize  the  sorts  of  transactions  that 
may  require  additional  scrutiny  and  at 
the  same  time  understand  that  not  all 
such  transactions  are  reportable  if  a 
reasonable  explanation  for  the 
circiunstances  of  a  particular  transaction 
arises  upon  such  examination.  It  is  a 
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common  characteristic  of  money 
launderers  that  they  seek  to  do  for 
illegitimate  purposes  what  others  do  for 
legitimate  purposes.  Thus,  the  rule  does 
not  contain  a  specific  definition  of 
"suspicious"  or  a  list  of  potentially 
suspicious  transactions.  However. 
FinCEN  intends,  when  appropriate,  to 
provide  guidance  to  assist  the  casino 
industry  in  identifjring  transactions  that 
may  be  indicative  of  illegal  activity.  For 
example,  in  August  2000.  FinCEN 
published  a  guidance  document  (a 
"SAR  Bulletin")  based  on  a  review  of 
suspicious  activity  reports  filed  by 
casinos,  indicating  the  use  of  wire 
transfers  and  cashiec's  checks  to  deposit 
funds  into  casino  accounts,  used  for 
little  or  no  gaming  activity,  and  then 
cashed  out.  Such  guidance  materials 
will  be  made  available  on  FinCEN's 
Web  site,  www.treas.gov/fincen. 

Several  commenters  qriticized  the 
guidance  document  that  FinCEN 
published  in  July  1998  entitled 
"Suspicious  Activity  Reporting  and 
Casinos."  which  provided  examples  of 
potentially  suspicious  casino 
transactions  and  was  intended  to  be 
illustrative  only.  Addressing  that 
guidance  document  is  beyond  the  scope 
of  this  rulemaking.  However,  FinCEN 
intends  to  provide  revised  and  updated 
guidance  with  input  fi'om  law 
enforcement,  regulators,  and  the  casino 
industry  to  ensure  that  the  guidance 
provided  is  timely,  relevant,  and  useful. 

VI.  Section-by-Section  Analysis 

A.  103.11  (it) — Transaction 

The  final  rule  amends  the  definition 
of  "transaction"  in  the  BSA  regulations. 
31  CFR  103.11(ii).  explicitly  to  include 
the  purchase  or  redemption  of  casino 
chips  or  tokens,  or  other  gaming 
instruments.  This  change  is  designed  to 
clarify  that  the  definition  applies  to 
transactions  relating  to  gaming  activity. 

B.  103.21(a)— General 

Paragraph  103.21(a)(1)  generally  sets 
forth  the  requirement  that  casinos  report 
suspicious  transactions  to  the 
Department  of  the  Treasury.  The 
paragraph  also  permits,  but  does  not 
require,  a  casino  volimtarily  to  file  a 
suspicious  transaction  report  in 
situations  in  which  mandatory  reporting 
is  not  required.  The  rule  itself  does  not 
contain  a  separate  reference  to  card 
clubs,  given  that,  as  noted  above.  31 
CFR  103.11(n)(5)(iii)  generally  provides 
that  "[a]ny  reference  in  [31  CFR  part 
103]  *  *  *  to  a  casino  shall  also  include 
a  reference  to  a  card  club,  unless  the 
provision  in  question  contains  specific 
language  varjdng  its  application  to  card 
clubs  or  excluding  card  clubs  from  its 


application."  The  final  rule  only  applies 
to  entities  that  fall  within  the 
definitions  of  "casino"  22  and  "card 
club"  "  found  in  31  CFR  part  103.  It 
should  be  noted  that  each  definition 
contains  a  gross  annual  gaming  revenue 
threshold  of  $1 .000,000. 

Paragraph  {a){2)  provides  that  a 
transaction  requires  reporting  under  the 
rule  if  it  is  conducted  or  attempted  by, 
at.  or  through  a  casino,  involves  or 
aggregates  at  least  $5,000  in  funds  or 
other  assets,  and  the  casino  knows, 
suspects,  or  has  reason  to  suspect  that 
the  transaction  falls  within  one  of  four 
categories  of  transactions.  Thus, 
transactions  require  reporting  under  the 
final  rule  whether  or  not  they  involve 
currency.  This  is  the  approach  that 
FinCEN  has  taken  with  respect  to  all 
BSA  suspicious  transaction  reporting 
rules. 

1.  Dollar  Threshold  for  Reporting.  The 
final  rule  requires  reporting  of 
suspicious  transactions  that  involve  or 
aggregate  at  least  S5.000.  Several 
commenters  suggested  eliminating  the 
requirement  to  file  a  suspicious 
transaction  report  on  related  suspicious 
transactions  that,  when  aggregated,  total 
at  least  $5,000.  Commenters  argued  that 
to  require  casinos  to  aggregate 
transactions  would  be  overly 
burdensome.  However,  the  intent  of  the 
rule  is  to  captvire  both  individual 
suspicious  transactions  that  meet  the 
reporting  threshold,  as  well  as  multiple 
transactions  detected  by  a  casino  that 
are  related  (either  because  they  were 
conducted  by  the  same  person,  or 
because  they  were  conducted  by 
individuals  working  together)  that, 
when  combined,  reach  the  $5,000 
reporting  threshold.  To  enable  criminals 
to  evade  reporting  simply  by  breaking 
up  suspicious  transactions  would 
significantly  weaken  the  rule's  efiiect.  A 
casino's  compliance  system  should  be 
designed  to  capture  suspicious  activity 
in  the  aggregate. 

2.  Reporting  Standard.  Paragraph 
(a)(2)  requires  reporting  if  a  casino 
"knows,  suspects,  or  has  reason  to 
suspect"  that  a  transaction  requires 
reporting  under  the  rule.  As  explained 
above,  this  reporting  standard 
incorporates  a  concept  of  due  diligence 
into  the  reporting  requirement. 

3.  Scope  of  Reporting.  Paragrapt(a)(2) 
contains  four  categories  of  reportable 
transactions.  The  first  three  reporting 
categories  are  identical  to  those 
contained  in  the  Notice.  The  first 
category,  described  in  paragraph 
(a)(2)(i),  includes  transactions  involving 
funds  derived  from  illegal  activity  or 


«  See  31  CFR  103.11(nH5)(i) 
"See  31  CFR  103.11(nK6)(i) 


intended  or  conducted  to  hide  or 
disguise  funds  or  assets  derived  from 
illegal  activity.  The  second  category, 
described  in  paragraph  (a)(2)(ii), 
involves  transactions  designed,  whether 
through  structuring  or  other  means,  to 
evade  the  requirements  of  the  BSA.  The 
third  category,  described  in  paragraph 
(a)(2)(iii),  involves  transactions  that 
appear  to  serve  no' business  or  apparent 
lawful  purpose  or  are  not  the  sort  of 
transactions  in  which  the  particular 
customer  would  be  expected  to  engage, 
and  for  which  the  casino  knows  of  no 
reasonable  explanation  after  examining 
the  available  facts.  A  number  of 
commenters  opposed  the  reporting  of 
transactions  that  could  not  definitively 
be  linked  to  wrongdoing.  Commenters 
argued  that  customers  in  a  casino 
cannot  be  relied  upon  to  act  in  ways 
consistent  with  any  particular  norm  of 
financial  transaction,  but  may  be 
motivated  by.  for  example,  gambling 
superstitions.  However.  FinCEN 
believes  that  a  suspicious  transaction 
reporting  rule  must  include  a 
requirement  for  the  reporting  of 
transactions  that  vary  so  substantially 
fi-om  normal  practice  that  they 
legitimately  can  and  should  raise 
suspicions  of  possible  illegality  in  the 
mind  of  a  reasonable  casino  employee. 
Unlike  many  criminal  acts,  money 
laundering  involves  the  taking  of 
apparently  lawful  steps  for  an  unlawful 
purpose.  A  skillful  money  launderer 
will  often  split  the  movement  of  funds 
between  several  institutions  so  that  no 
one  institution  can  have  a  complete 
picture  of  the  transactions  or  funds 
movement  involved.  Thus,  the  reporting 
of  transactions  that  are  imusual  for  a 
gaming  customer  generally,  or  for  a 
particular  customer,  is  an  important 
element  of  suspicious  transaction 
reporting. 

Commenters  also  urged  FinCEN  to 
remove  the  language  in  the  rule 
requiring  casinos  to  report  transactions 
that  have  "no  business  or  apparent 
lawful  purpose"  (emphasis  added). 
Commenters  argued  that  many  casino 
patrons  do  not  have  a  business  purpose 
for  the  transactions  they  conduct  at 
casinos;  rather,  casino  customers 
conduct  transactions  for  entertainment/ 
gaming  purposes  and  for  this  reason, 
such  language  is  inappropriate  for  a 
suspicious  transaction  reporting  rule 
applicable  to  casinos.  This  suggestion 
has  not  been  adopted.  Casinos  do 
conduct  many  types  of  transactions  that 
resemble  those  conducted  at  traditional 
financial  institutions.  For  example,  a 
customer  at  a  casino  cage  can  initiate  or 
receive  funds  transfers,  open  and  settle 
deposit  and  credit  accounts,  and 
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purchase  and  cash  checks.  Moreover, 
the  simple  fact  that  a  customer  is  not 
motivated  by  a  business  purpose  in 
conducting  a  transaction  that  is 
otherwise  not  suspicious  would  not 
trigger  the  requirement  to  report  under 
the  rule. 

The  final  rule  contains  a  fourth 
reporting  category,  described  in 
paragraph  (a)(2)(iv).  involving  the  use  of 
the  casino  to  facilitate  criminal 
activity.  24  The  addition  of  a  fourth 
category  of  reportable  transactions  to  the 
rule  is  intended  to  ensure  that 
transactions  involving  legally-derived 
funds  that  the  casino  suspects  are  being 
used  for  a  criminal  purpose,  such  as 
terrorist  financing,  are  reported  under 
the  rule.  The  addition  of  this  reporting 
category  is  not  intended  to  effect  a 
substantive  change  in  the  rule.  Such 
transactions  should  be  reported  under 
the  broad  language  contained  in  the 
third  reporting  category,  requiring  the 
reporting  of  transactions  with  "no 
business  or  apparent  lawful  purpose." 
FinCEN  believes  that  this  broad 
language  should  be  interpreted  to 
require  the  reporting  of  transactions  that 
appear  linked  to  any  form  of  criminal 
activity.  Nevertheless,  the  fourth 
category  has  been  added  to  make 
explicit  that  transactions  being  carried 
out  for  the  purpose  of  conducting  illegal 
activities,  whether  or  not  funded  hom 
illegal  activities,  must  be  reported  under 
the  rule.  It  should  be  noted  that,  in 
determining  whether  transactions  are 
required  to  be  reported  under  the  third 
or  fourth  reporting  categories  of  the  rule, 
casinos  are  not  expected  to  have  expert 
knowledge  of  what  constitutes  a 
violation  of  each  state  or  federal 
criminal  law.  Rather,  it  is  intended  that 
casinos  will  report  transactions  that 
appear,  for  whatever  reason,  to  be 
conducted  for  an  imlawful  purpose. 

Several  commenters  indicated  that  the 
rule  seems  to  require  casinos  to  deem 
each  transaction  as  suspicious  until 
proven  otherwise,  and  to  retain 
dociunentation  describing  why  the 
casino  has  determined  that  each 
transaction  exceeding  the  reporting 
threshold  for  which  a  suspicious 
transaction  report  has  not  been  filed  is 
not  suspicious.  However,  the  rule  does 
not  require  this  level  of  review  and 
documentation.  Rather,  as  explained 
above,  casinos  are  expected  to  evaluate 


^*  Although  the  fourth  reporting  category  does  not 
appear  in  FinCEN's  suspicious  activity  reporting 
rules  for  banks  and  money  services  businesses, 
identical  language  appears  in  FinCEN's  suspicious 
activity  reporting  rule  for  broker-dealers  found  at  31 
CFR  103.19,  while  similar  language  appears  in  the 
banking  regulatory  agencies'  suspicous  transaction 
reporting  rules  for  depository  institutions 
promlugated  under  Title  12. 


customer  activity  in  light  of  the  casino's 
relationship  with  the  customer,  and 
knowledge  of  customer  activity  in 
general.  This  is  emphasized  by  the 
compUance  program  requirement  for 
casinos  foimd  at  31  CFR  103.64,  which 
requires  casinos  to  develop  and 
implement  a  written  program 
"reasonably  designed  to  assure  and 
monitor  compliance  with"  the  BSA  and 
its  implementing  regulations.  (Emphasis 
added.) 

C.  103.21(b)— Filing  Procedures 

Paragraph  (b)  continues  to  set  forth 
the  filing  procedures  to  be  followed  by 
casinos  making  reports  of  suspicious 
transactions.  Within  30  days  after  a 
casino  becomes  aware  of  a  suspicious 
transaction,  the  casino  must  report  the 
transaction  by  completing  a  Form  TD  F 
90-22.49.  Suspicious  Activity  Reporting 
by  Casinos  ("SARC")  and  filing  it  in  a 
central  location,  to  be  determined  by 
FinCEN.  Special  provision  is  made  for 
situations  requiring  immediate  attention 
[e.g.,  where  delay  in  reporting  might 
hinder  law  enforcement's  ability  to  fully 
investigate  the  activity),  in  which  case 
casinos  are  immediately  to  notify,  by 
telephone,  the  appropriate  law 
enforcement  authority  in  addition  to 
filing  a  SARC.  In  addition,  casinos  may 
wish  to  contact  FinCEN's  Financial 
Institutions  Hothne  (1-866-556-3974), 
for  use  by  financial  institutions  wishing 
voluntarily  to  report  to  law  enforcement 
suspicious  transactions  that  may  relate 
to  terrorist  activity.  Casinos  reporting 
suspicious  activity  by  calling  the 
Financial  Institutions  Hotline  must  still 
file  a  timely  SARC  to  the  extent  required 
by  the  final  rule.  Published  for  comment 
elsewhere  in  this  issue  of  the  Federal 
Register  is  a  revised  SARC  designed  for 
use  by  the  casino  industry  as  a  whole, 
and  incorporating  the  terms  of  the  final 
rule. 

If  a  casino  is  unable  to  identify  a 
suspect  on  the  date  the  suspicious 
transaction  is  initially  detected,  the  rule 
provides  the  casino  with  an  additional 
30  calendar  days  to  identify  the  suspect 
before  filing  a  SARC.  but  the  suspicious 
transaction  must  be  reported  within  60 
calendar  days  after  the  date  of  initial 
detection  of  the  suspicious  transaction, 
whether  or  not  the  casino  is  able  to 
identify  a  suspect.  Commenters 
requested  clarification  on  the  extent  to 
which  a  casino  must  attempt  to  obtain 
customer  identification  for  purposes  of 
completing  a  SARC.  Commenters  argued 
that  casinos  often  deal  with  customers 
with  whom  they  are  not  familiar.  The 
final  rule  does  not  require  a  casino  to 
alter  its  relationship  with  its  customers 
in  a  way  that  is  inconsistent  with 
industry  practice.  As  a  result,  FinCEN 


anticipates  receiving  a  certain  number 
of  SARCs  that  do  not  contain  detailed 
customer  identifying  information. 
However,  casinos  must  ensure  that  their 
BSA  compliance  programs  include 
procedures  for  using  all  available 
information  to  determine  and  vwify  a 
customer's  identification  for  purposes  of 
satisfying  a  casino's  reporting  and 
recordkeeping  requirements  under  the 
BSA.25 

D.  103.21(c)— Exceptions 

In  response  to  comments,  paragraph 
(c)  provides  that  a  casino  is  not  required 
to  report  under  the  final  rule  a  robbery 
or  burglary  that  the  casino  reports  to  an 
appropriate  law  enforcement  authority. 

E.103. 21(d)— Retention  of  Records  . 

Paragraph  (d)  continues  to  provide 
that  casinos  must  maintain  copies  of  the 
SARCs  they  file  and  the  original  related 
documentation  (or  business  record 
equivalent)  for  a  period  of  five  years 
from  the  date  of  filing.  Supporting 
documentation  is  to  be  made  available 
to  FinCEN,  and  any  other  appropriate 
law  enforcement  agencies,  or  federal, 
state,  local,  or  tribal  gaming  regulators, 
upon  request. 

F.  103.21(e)— Confidentiality  of  Reports: 
Limitation  of  Liability 

Paragraph  (e)  continues  to  incorporate 
the  terms  of  31  U.S.C.  5318(g)(2)  and 
(g)(3).  Thus,  this  paragraph  specifically 
prohibits  persons  filing  reports  in 
compliance  with  the  final  rule  (or 
voluntary  reports  of  suspicious 
transactions)  from  disclosing,  except  to 
appropriate  law  enforcement  and 
regulatory  agencies,  that  a  report  has 
been  prepared  or  filed.  The  paragraph 
also  restates  the  broad  protection  from 
liability  for  making  reports  of  suspicious 
transactions  (whether  such  reports  are 
required  by  the  final  rule  or  made 
voluntarily),  and  for  failure  to  disclose 
the  fact  of  such  reporting,  contained  in 
the  statute  as  amended  by  the  USA 
Patriot  Act.  The  regulatory  provisions 
do  not  extend  the  scope  of  either  the 
statutory  prohibition  or  the  statutory 
protection;  however,  because  FinCEN 
recognizes  the  importance  of  these 
statutory  provisions  in  the  overall  effort 
to  encourage  meaningful  reports  of 
suspicious  transactions  and  to  protect 
the  legitimate  privacy  expectations  of 
those  who  may  be  named  in  such 
reports,  they  are  repeated  in  the  rule  to 
remind  compliance  officers  and  others 
of  their  existence. 


"See  31  CFR  103.64(a)(2)(v|(A). 
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G.  Compliance 

Paragraph  (f)  continues  to  note  that 
compliance  with  the  obligation  to  report 
suspicious  transactions  will  be  audited, 
and  provides  that  failure  to  comply  with 
the  rule  may  constitute  a  violation  of  the 
BSA  and  the  BSA  regulations,  which 
may  subject  non-complying  casinos  to 
an  enforcement  action  under  the  BSA. 

H.  103.21(g)— Effective  Date 

Paragraph  (g)  provides  a  180-day 
period  before  which  compliance  with 
the  suspicious  transaction  reporting  rule 
will  become  mandatory. 

/.  103.64 — Related  Changes  to  Casino 
Compliance  Program  Requirements 

General.  As  noted  above,  the 
suspicious  transaction  reporting  rule  is 
complemented  by  the  compliance 
program  requirement  for  casinos  found 
at  31  CFR  103.64.  (This  requirement 
previously  appeared  at  31  CFR  103.54.) 
Prior  to  enactment  of  section  352  of  the 
USA  Patriot  Act  requiring  all  financial 
institutions  to  develop  and  implement 
anti-money  laundering  compliance 
programs,  only  casinos  had  been  subject 
to  a  compliance  program  requirement 
under  Title  31  of  the  United  States 
Code.  However,  in  response  to  the 
mandate  of  the  USA  Patriot  Act,  FinCEN 
has  begun  promulgating  compliance 
program  requirements  for  additional 
financial  institutions,  including  money 
services  businesses,  mutual  funds,  and 
operators  of  credit  card  systems.^^  Thus, 
FinCEN  has  determined  to  revise  the 
proposed  changes  to  the  casino 
compliance  program  requirement 
contained  in  the  Notice  in  a  manner 
consistent  with  the  compliance  program 
requirements  promulgated  under  the 
USA  Patriot  Act.    \ 

a.  Testing  for  compliance.  31  CFR 
103.64(a)(2](ii)  requires  that  casino 
compliance  programs  include 
"[i]ntemal  and/or  external  independent 
testing  for  compliance."  The  Notice 
proposed  modifying  the  requirement  so 
that  the  necessary  testing  (i)  would  be 
required  to  occur  at  least  annually,  and 
(ii)  would  include  a  specific 
determination  whether  programs  at  the 
casino  are  working  effectively  to  ensure 
that  suspicious  transactions,  and 
ciurency  transactions  of  more  than 
$10,000,  are  detected  and  reported,  and 
the  casino  is  able  properly  to  comply 
with  recordkeeping  and  compliance 
program  standards.  However,  31  U.S.C. 
5318(h)  as  amended  by  section  352  of 
the  USA  Patriot  Act  does  not  specify  the 
frequency  with  which  the  required 
independent  testing  must  be  conducted. 


»See67  FR  21114,  21117.  and  21121  (April  29. 
2002). 


and  in  promulgating  compliance 
program  requirements  pursuant  to  the 
USA  Patriot  Act,  FinCEN  has  not 
required  annual  testing.  Rather,  the 
recently  published  anti-money 
laundering  compliance  program 
requirements  for  money  services 
businesses  and  operators  of  credit  card 
systems  provide  that  the  scope  and 
frequency  of  testing  must  be 
commensurate  with  the  risks  posed  by 
the  products  and  services  offered  by  the 
financial  institutions  to  which  they 
apply,  and  the  manner  in  which  such 
products  and  services  are  offered. 
FinCEN  has  determined  that  casinos  too 
should  be  permitted  to  conduct  their 
own  risk-based  analyses  to  determine 
the  scope  and  frequency  with  which  the 
independent  testing  required  under  the 
rule  must  take  place.  Therefore,  the  final 
rule  provides  that  the  scope  and 
frequency  of  review  of  a  casino's 
compliance  program  "shall  be 
commensurate  with  the  money 
laxmdering  and  terrorist  financing  risks 
posed  by  the  products  and  services 
provided  by  the  casino." 

b.  Occurrence  or  patterns  of 
suspicious  transactions.  31  CFR 
103.64(a)(2)(v)(B)  requires  casinos  to 
maintain  procedures  to  determine 
"[w]hen  required  by  [31  CFR  part  103) 
the  occurrence  of  imusual  or  suspicious 
transactions."  The  Notice  proposed 
revising  the  rule  to  make  clear  that  the 
necessary  procedures  extend  to  analysis 
not  only  of  customer  accounts  but  also 
of  the  casino's  own  records  derived 
from  or  used  to  record,  track,  or  monitor 
casino  activity.  However,  some 
commenters  expressed  concern  that  the 
proposed  language  would  require  a 
casino  to  screen  retrospectively  all 
transactions  in  order  to  monitor  for 
suspicious  activity.  Given  that  the  rule 
already  requires  casinos  to  implement 
"procedures  for  using  all  available 
information"  to  determine  customer 
identification,  the  occurrence  of 
suspicious  transactions,  and  whether  a 
record  must  be  made  and  retained,  and 
that  casinos  that  have  automated  data 
processing  systems  must  use  them  to  aid 
in  assuring  compliance,  the  final  rule 
does  not  adopt  the  language  contained 
in  the  Notice.  Instead,  the  provision  has 
been  revised  to  reflect  implementation 
of  the  final  rule  requiring  casinos  to 
report  suspicious  transactions. 

Vn.  Executive  Order  12866 

The  Department  of  the  Treasury  has 
determined  that  this  rulemaking  is  not 
a  significant  regulatory  action  under 
Executive  Order  12866. 


Vm.  Regulatory  Flexibility  Act 

FinCEN  certifies  that  this  regulation 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  BSA  authorizes  Treasury  to 
require  financial  institutions  to  report 
suspicious  activities.  31  U.S.C.  5313(g). 
However,  the  BSA  excludes  casinos  or 
gaming  establishments  with  annual 
gaming  revenue  not  exceeding  $1 
million  from  the  definition  of  "financial 
institution."  31  U.S.C.  5312(a)(2)(X). 
Thus,  certain  small  casinos  and  card 
clubs  are  excluded  by  statute  from  the 
operation  of  the  final  rule.  Other 
casinos,  namely  those  in  Colorado  and 
South  Dakota,  are  subject  to  state  law 
limitations  on  the  size  of  wagers  that 
may  be  made  at  those  casinos.  In 
casinos  such  as  these,  the  burden  to 
establish  procedures  to  detect 
suspicious  activity  should  be 
substantially  reduced  since  the  low 
dollar  amount  of  the  limits  makes  it 
^  unlikely  that  customers  would  engage  in 
transactions  at  these  casinos  large 
enough  to  trigger  a  reporting 
requirement  under  the  final  rule. 

As  to  the  remaining  casinos  and  card 
clubs,  many  of  the  requirements  of  the 
final  regulation  may  be  satisfied,  in 
large  part,  using  existing  business 
practices  and  records.  For  example, 
many  casinos  already  obtain  a  great  deal 
of  data  about  their  customers  from 
information  routinely  collected  from 
casino  established  deposit,  credit,  check 
cashing,  and  player  rating  accounts. 
This  existing  data  can  assist  casinos  in 
making  decisions  about  whether  a 
transaction  is  suspicious.  Many  casinos 
also  already  have  policies  and 
procedures  in  place  and  have  trained 
personnel  to  detect  unusual  or 
suspicious  transactions,  as  part  of  their 
own  risk  prevention  programs.  In 
addition,  it  is  common  in  the  casino 
industry  to  perform  annual,  and  in  some 
cases  quarterly,  testing  of  compliance 
programs.  Further,  a  number  of  casinos 
have  already  begun  voluntarily 
reporting  suspicious  transactions  to 
Treasury. 

In  drafting  the  rule,  FinCEN  carefully 
considered  the  importance  of  suspicious 
transaction  reporting  to  the 
administration  of  the  BSA.  Congress 
considers  suspicious  transaction 
reporting  a  "key  ingredient  in  the  anti- 
money  laundering  effort."  ^^  Moreover, 
the  legislative  history  of  the  BSA 
demonstrates  that  money  laimderers 
will  shift  their  activities  away  bom 
more  regulated  to  less  regulated 


"  H.R.  Rep.  No.  438. 103d  Cong.,  2d  San.  IS 
(1994). 
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financial  institutions-^^  Finally,  there  is 
no  alternative  mechanism  for  the 
government  to  obtain  this  information 
other  than  by  requiring  casinos  and  card 
clubs  to  set  up  procedures  to  detect  and 
report  suspicious  activity. 

IX.  Paperwork  Reduction  Act  Notice 

The  collection  of  information 
contained  in  this  final  regulation  has 
been  approved  by  the  Office  of 
Management  and  Budget  ("OMB")  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3507(d))  under  control  number  1506- 
0006.  An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  valid  control 
number  assigned  by  OMB. 

The  collection  of  information  in  this 
final  rule  is  in  31  CFR  103.21(b)(3)  and 
(d).  This  information  is  required  to  be 
provided  pursuant  to  31  U.S.C.  5318(g) 
and  31  CFR  103.21.  This  information 
will  be  used  by  law  enforcement 
agencies  in  the  enforcement  of  criminal 
and  regulatory  laws.  The  collection  of 
information  is  mandatory.  The  likely 
recordkeepers  are  businesses. 

The  estimated  average  recordkeeping 
burden  associated  with  the  collection  of 
information  in  this  final  rule  is  four 
hours  per  recordkeeper.  The  estimated 
average  recordkeeping  burden  contained 
in  the  Notice  was  three  hours.  FinCEN 
received  some  comments  during  the 
comment  period  requesting  that  the 
burden  estimate  should  better  reflect  the 
amount  of  time  involved  in  analyzing 
whether  transactions  require  reporting 
under  the  rule.  Although,  to  a  certain 
extent,  such  comments  were  based  on  a 
misunderstanding  of  the  requirements 
of  the  rule  that  FinCEN  subsequently 
clarified  through  publication  of  Request 
for  Additional  Comments,  the  burden 
estimate  has  been  revised  to  address 
commenters'  concerns.  The  burden 
estimate  relates  to  the  recordkeeping 
requirement  contained  in  the  final  rule. 
The  reporting  burden  of  31  CFR  103.21 
will  be  reflected  in  the  burden  of  the 
SARC  form.  FinCEN  anticipates  that  the 
final  rule  will  result  in  an  annual  filing 
of  a  total  of  3000  SARCs.  This  result  is 
an  estimate,  based  on  a  projection  of  the 
size  and  volume  of  the  industry. 

Comments  concerning  the  accuracy  of 
this  burden  estimate  should  be  directed 
to  the  Financial  Crimes  Enforcement 
Network,  Department  of  the  Treasury, 
Post  Office  Box  39,  Vienna,  VA  22183, 
and  to  the  Office  of  Management  and 


"  "It  is  indisputable  that  as  banks  have  been 
more  active  in  prevention  and  detection  on  money 
laundering,  money  launderers  have  turned  in 
droves  to  the  financial  services  offered  by  a  variety 
of  [non-bank  financial  institutions]."  Id.,  at  19. 


Budget,  Attn:  Joseph  F.  Lackey,  Jr., 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Room  3208,  Washington,  DC  20503. 

List  of  Subjects  in  31  CFR  Part  103 

Authority  delegations  (Government 
agencies),  Banks,  Banking,  Currency, 
Investigations,  Law  enforcement, 
Reporting  and  recordkeeping 
requirements. 

Amendments  to  the  Regulations 

For  the  reasons  set  forth  above  in  the 
preamble,  31  CFR  Part  103  is  amended 
as  follows: 

PART  103— RNANCIAL 
RECORDKEEPING  AND  REPORTING 
OF  CURRENCY  AND  FOREIGN 
TRANSACTIONS 

1.  The  authority  citation  for  Part  103 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1829b  and  1951-1959: 
31  U.S.C.  5311-5332;  title  III,  sees.  314,  352, 
Pub.  L.  107-56, 115  Stat.  307. 

2.  Amend  §  103.11  as  follows: 

a.  The  first  sentence  of  paragraph 
(n)(5)(ii)  is  amended  by  removing 
"(i)(7)"  adding  "(n)(5)"  in  its  place. 

b.  In  paragraph  (n)(5)(iii),  the 
references  "(n)(7)"  and  "(n)(8)"  are 
revised  to  read  "(n)(5)"  and  "(n)(6)" 
respectively. 

c.  The  third  sentence  of  paragraph 
(n)(6)(i)  is  amended  by  removing 
"(n)(7)(iii)"  and  adding  "(n){5)(iii)"  in 
its  place. 

d.  The  first  sentence  of  paragraph 
(n)(6)(ii)  is  amended  by  removing 
"(n)(8)"  and  adding  "(n)(6)"  in  its  place. 

e.  Paragraph  (ii)(l)  is  revised  to  read 
as  follows: 

§103.11    Meaning  of  terms. 

*        *        •        *        * 

(ii)  Transaction.  (1)  Except  as 
provided  in  paragraph  (ii)(2)  of  this 
section,  transaction  means  a  purchase, 
sale,  loan,  pledge,  gift,  transfer,  delivery, 
or  other  disposition,  and  with  respect  to 
a  financial  institution  includes  a 
deposit,  withdrawal,  transfer  between 
accounts,  exchange  of  currency,  loan, 
extension  of  credit,  purchase  or  sale  of 
any  stock,  bond,  certificate  of  deposit,  or 
other  monetary  instrument  or  security, 
purchase  or  redemption  of  any  money 
order,  payment  or  order  for  any  money 
remittance  or  transfer,  purchase  or 
redemption  of  casino  chips  or  tokens,  or 
other  gaming  instruments,  or  any  other 
payment,  transfer,  or  delivery  by, 
through,  or  to  a  financial  institution,  by 
whatever  means  effected. 


3.  In  subpart  B,  add  nev^§  103.21  to 
read  as  follows: 

1 103.21    Reports  by  casinos  of  suspicious 
transactions. 

(a)  General.  (1)  Every  casino  shall  file 
with  FinCEN,  to  the  extent  and  in  the 
manner  required  by  this  section,  a 
report  of  any  suspicious  transaction 
relevant  to  a  possible  violation  of  law  or 
regulation.  A  casino  may  also  file  with 
FinCEN,  by  using  the  form  specified  in 
paragraph  (b)(1)  of  this  section,  or 
otherwise,  a  report  of  any  suspicious 
transaction  that  it  believes  is  relevant  to 
the  possible  violation  of  any  law  or 
regulation  but  whose  reporting  is  not 
required  by  this  section. 

(2)  A  transaction  requires  reporting 
under  the  terms  of  this  section  if  it  is 
conducted  or  attempted  by,  at,  or 
through  a  casino,  and  involves  or 
aggregates  at  least  $5,000  in  funds  or 
other  assets,  and  the  casino  knows, 
suspects,  or  has  reason  to  suspect  that 
the  transaction  (or  a  pattern  of 
transactions  of  which  the  transaction  is 
apart): 

(i)  Involves  funds  derived  from  illegal 
activity  or  is  intended  or  conducted  in 
order  to  hide  or  disguise  funds  or  assets 
derived  from  illegal  activity  (including, 
without  limitation,  the  ownership, 
nature,  source,  location,  or  control  of 
such  funds  or  assets)  as  part  of  a  plan 
to  violate  or  evade  any  federal  law  or 
regulation  or  to  avoid  any  transaction 
reporting  requirement  under  federal  law 
or  regulation: 

(ii)  Is  designed,  whether  through 
structuring  or  other  means,  to  evade  any 
requirements  of  this  part  or  of  any  other 
regulations  promulgated  under  the  Bank 
Secrecy  Act,  Public  Law  91-508,  as 
amended,  codified  at  12  U.S.C.  1829b, 
12  U.S.C.  1951-1959,  and  31  U.S.C. 
5311-5332; 

(iii)  Has  no  business  or  apparent 
lawful  purpose  or  is  not  the  sort  in 
which  the  particular  customer  would 
normally  be  expected  to  engage,  and  the 
casino  knows  of  no  reasonable 
explanation  for  the  transaction  after 
examining  the  available  facts,  including 
the  background  and  possible  purpose  of 
the  transaction;  or 

(iv)  Involves  use  of  the  casino  to 
facilitate  criminal  activity. 

(b)  Filing  procedures — (1)  What  to  file. 
A  suspicious  transaction  shall  be 
reported  by  completing  a  Suspicious 
Activity  Report  by  Casinos  ("SARC"), 
and  collecting  and  maintaining 
supporting  documentation  as  required 
by  paragraph  (d)  of  this  section. 

(2)  Where  to  file.  The  SARC  shall  be 
filed  with  FinCEN  in  a  central  location, 
to  be  determined  by  FinCEN,  as 
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indicated  in  the  instructions  to  the 
SARC. 

(3)  When  to  file.  A  SARC  shall  be  filed 
no  later  than  30  calendar  days  after  the 
date  of  the  initial  detection  by  the 
casino  of  facts  that  may  constitute  a 
basis  for  filing  a  SARC  under  this 
section.  If  no  suspect  is  identified  on  the 
date  of  such  initial  detection,  a  casino 
may  delay  filing  a  SARC  for  an 
additional  30  calendar  days  to  identify 
a  suspect,  but  in  no  case  shall  reporting 
be  delayed  more  than  60  calendar  days 
after  the  date  of  such  initial  detection. 
In  situations  involving  violations  that 
require  immediate  attention,  such  as 
ongoing  money  laundering  schemes,  the 
casino  shall  immediately  notify  by 
telephone  an  appropriate  law 
enforcement  authority  in  addition  to 
filing  timely  a  SARC.  Casinos  wishing 
volimtarily  to  report  suspicious 
transactions  that  may  relate  to  terrorist 
activity  may  call  FinCEN's  Financial 
Institutions  Hotline  at  1-866-556-3974 
in  addition  to  filing  timely  a  SARC  if 
required  by  this  section. 

(c)  Exceptions.  A  casino  is  not 
required  to  file  a  SARC  for  a  robbery  or 
buiglary  committed  or  attempted  that  is 
reported  to  appropriate  law  enforcement 
authorities. 

(d)  Retention  of  records.  A  casino 
shall  maintain  a  copy  of  any  SARC  filed 
and  the  original  or  business  record 
equivalent  of  any  supporting 
dociunentation  for  a  period  of  five  years 
from  the  date  of  filing  the  SARC. 
Supporting  dociunentation  shall  be 
identified  as  such  and  maintained  by 


the  casino,  and  shall  be  deemed  to  have 
been  filed  with  the  SARC.  A  casino 
shall  make  all  supporting 
dociunentation  available  to  FinCEN,  any 
other  appropriate  law  enforcement 
agencies  or  federal,  state,  local,  or  tribal 
gaming  regulators  upon  request. 

(e)  Confidentiality  of  reports; 
limitation  of  liability.  No  casino,  and  no 
director,  officer,  employee,  or  agent  of 
any  casino,  who  reports  a  suspicious 
transaction  under  this  part,  may  notify 
any  person  involved  in  the  transaction 
that  the  transaction  has  been  reported. 
Thus,  any  person  subpoenaed  or 
otherwise  requested  to  disclose  a  SARC 
or  the  information  contained  in  a  SARC, 
except  where  such  disclosure  is 
requested  by  FinCEN  or  another 
appropriate  law  enforcement  or 
regulatory  agency,  shall  decline  to 
produce  the  SARC  or  to  provide  any 
information  that  would  disclose  that  a 
SARC  has  been  prepared  or  filed,  citing 
this  paragraph  (e)  and  31  U.S.C. 
5318(g)(2),  and  shall  notify  FinCEN  of 
any  such  request  and  its  response 
thereto.  A  casino,  and  any  director, 
officer,  employee,  or  agent  of  such 
casino,  that  makes  a  report  piirsuant  to 
this  section  (whether  such  report  is 
required  by  this  section  or  made 
voluntarily)  shall  be  protected  from 
liability  for  any  disclosiue  contained  in, 
or  for  failure  to  disclose  the  fact  of,  such 
report,  or  both,  to  the  extent  provided 
by  31  U.S.C.  5318(g)(3). 

(f)  Compliance.  Compliance  with  this 
section  shall  be  audited  by  the 
Department  of  the  Treasury,  through 


FinCEN  or  its  delegees,  under  the  terms 
of  the  Bank  Secrecy  Act.  Failure  to 
satisfy  the  requirements  of  this  section 
may  constitute  a  violation  of  the 
reporting  rules  of  the  Bank  Secrecy  Act 
and  of  this  part. 

(g)  Effective  date.  This  section  applies 
to  transactions  occurring  after  March  25, 
2003. 

4.  Section  103.64  is  amended  by: 

a.  Revising  paragraph  (a)(2)(ii) 

b.  Removing  the  word  "hereafter"  in 
paragraph  (a)(2)(iii);  and 

c.  Revising  paragraph  (a)(2)(v)(B). 
The  revised  paragraphs  read  as 

follows: 

}  1 03.64    Special  rules  for  casinoc. 

(a)  Compliance  programs.  *  *  * 

(2)*  *   * 

(ii)  Internal  and/or  external 
independent  testing  for  compliance.  The 
scope  and  frequency  of  the  testing  shall 
be  commensurate  with  the  money 
laundering  and  terrorist  financing  risks 
posed  by  the  products  and  services 
provided  by  the  casino; 
***** 

(v)  *  *  * 

(B)  The  ocdurence  of  any  transactions 
or  patterns  of  transactions  required  to  be 
reported  pursuant  to  §  103.21; 

***** 

Dated:  September  16,  2002. 
James  F.  Sloan, 

Director,  Financial  Crimes  Enforcement 

Network. 

(FR  Doc.  02-24147  Filed  9-25-02;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Financial  Crimas  Enforcamant 
Natworlc;  Propoaad  Collactlon; 
Commant  Raquaat;  Suapieioua  Acttvlty 
Report  by  Caalnoa  (SARC) 

AQENCY:  Financial  Crimes  Enforcement 
Network  ("FinCEN"),  Treasury. 
ACTION:  Notice  and  request  for 
conunents. 

SUMMARY:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  FinCEN  invites  comment  on  a 
proposed  information  collection 
contained  in  a  revised  form, 
"Suspicious  Activity  Report  by 
Casinos."  The  form  will  be  used  by 
casinos  and  card  clubs  to  report 
suspicious  activity  to  the  Department  of 
the  Treasury.  This  request  for  comments 
is  being  made  pursuant  to  the 
Paperwork  Reduction  Act  of  1995, 
Public  Uw  104-13, 44  U.S.C. 
3506(c)(2)(A). 

DATES:  Written  comments  are  welcome 
and  must  be  received  on  or  before 
November  25,  2002. 
ADDRESSES:  Written  comments  should 
be  submitted  to:  Office  of  Chief  Coimsel, 
Financial  Crimes  Enforcement  Network, 
Department  of  the  Treasury,  PO  Box  39, 
Vienna,  Virginia  22183,  Attention:  PRA 
Conunents — SAR-Casinos  Form. 
Comments  also  may  be  submitted  by 
electronic  mail  to  the  following  Internet 
address:  regcomments@fincen.treas.gov, 
again  with  a  caption,  in  the  body  of  the 
text,  "Attention:  PRA  Comments— SAR- 
Casinos  Form." 

Inspection  of  comments.  Comments 
may  be  inspected,  between  10  a.m.  and 
4  p.m.,  in  the  FinCEN  reading  room  in 
Washington,  DC.  Persons  wishing  to 
inspect  the  comments  submitted  must 
request  an  appointment  by  telephoning 
(202) 354-6400. 

FOR  FURTHER  INFORMATION  CONTACT: 
Leonard  Senia,  Senior  Regidatory 
Program  Specialist,  FinCEN,  or  Russell 
Stephenson,  Regulatory  program 
analyst,  FinCEN,  at  (202)  354-6015; 
Judith  R.  Starr,  Chief  Counsel  and 
Christine  L.  Schuetz,  Attorney-Advisor, 
FinCEN,  at  (703)  905-3590. 
SUPPLEMENTARY  INFORMATION: 

Title:  Suspicious  Activity  Report  by 
Casinos. 

OMB  Number:  1506-0006. 

Form  Number:  TD  F  90-22.49. 


Abstract:  The  statute  generally 
referred  to  as  the  "Bank  Secrecy  Act," 
Titles  I  and  II  of  Public  Law  91-508,  as 
amended,  codified  at  12  U.S.C.  1829b, 
12  U.S.C.  1951-1959,  and  31  U.S.C. 
5311-5332,  authorizes  the  Secretary  of 
the  Treasiuy ,  inter  alia,  to  require 
financial  institutions  to  keep  records 
and  file  reports  that  are  determined  to 
have  a  hi^  degree  of  usefulness  in 
criminal,  tax,  and  regulatory  matters,  or 
in  the  conduct  of  intelligence  or 
counter-intelligence  activities,  to  protect 
against  international  terrorism,  and  to 
implement  counter-money  laundering 
programs  and  compliance  procediu^s.^ 
Regulations  implementing  Title  n  of  the 
Bank  Secrecy  Act  appear  at  31  CFR  part 
103.  The  authority  of  the  Secretary  to 
administer  the  Bank  Secrecy  Act  has 
been  delegated  to  the  Director  of 
FinCEN. 

The  Secretary  of  the  Treasury  was 
granted  authority  in  1992,  with  the 
enactment  of  31  U.S.C.  5318(g),  to 
require  financial  institutions  to  report 
suspicious  transactions.  Published 
elsewhere  in  this  issue.of  the  Federal 
Register,  is  a  final  rule  requiring  casinos 
and  card  clubs  to  report  suspicious 
transactions  to  FinQEN. 

The  information  collected  on  this 
revised  form  is  required  to  be  provided 
pursuant  to  31  U.S.C.  5318(g)  and  31 
CFR  103.21.  This  information  will  be 
made  available,  in  accordance  with 
strict  safeguards,  to  appropriate  criminal 
law  enforcement  and  regulatory 
personnel  for  use  in  official 
performance  of  their  duties,  for 
regulatory  purposes  and  in 
investigations  and  proceedings 
involving  domestic  and  international 
money  laundering,  tax  violations,  fraud, 
and  other  financial  crimes. 

Reports  filed  by  casinos  required  to 
report  suspicious  transactions  under  31 
CFR  103.21,  and  any  reports  filed 
volimtarily  by  casinos  will  be  subject  to 
the  protection  from  liability  contained 
in  31  U.S.C.  5318(g)(3)  and  the 
provision  contained  in  31  U.S.C. 
5318(g)(2)  which  prohibits  notifipation 
of  any  person  involved  in  the 
transaction  that  a  suspicious  activity 
report  has  been  filed. 

The  draft  revised  SAR  by  Casinos  is 
presented  only  for  purposes  of  soliciting 
public  conunent  on  the  form.  This  form 
should  not  be  used  at  this  time  to  report 
suspicious  activity.  A  final  version  of 


the  form  will  be  made  available  at  a 
later  date. 

Type  of  Review:  Revised  form  for 
information  collection. 

Affected  public:  Business  or  other  for- 
profit  institutions. 

Frequency:  As  required. 

Estimated  Burden:  Reporting  average 
of  45  minutes  per  response.  This  burden 
relates  to  the  completion  of  the  SARC 
form.  The  recordkeeping  burden  of  31 
CFR  103.21  is  reflected  in  the  final  rule 
requiring  casinos  and  card  clubs  to  file 
reports  of  suspicious  activity. 

Estimated  number  of  respondents  = 
550. 

Estimated  Total  Annual  Responses  a 
3,000. 

Estimated  Total  Annual  Burden 
Hours:  2,250  hours. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information  ' 
unless  the  collection  of  information 
displays  a  valid  0\4B  control  number. 
Records  required  to  be  retained  under 
the  Bank  Secrecy  Act  must  be  retained 
for  five  years. 

Request  for  Comments: 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  acciuacy  of  the  agency's  estimate 
of  the  biu-den  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected:  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance  and  purchase  of  services  to 
provide  information. 

Dated:  September  1 1 .  2002. 
James  F.  Sloan, 

Director,  Financial  Crimes  Enforcement 
Network. 

Attachment:  Suspicious  Activity  Report  by 

Casinos 

BNJJNQCOOE  aiO-02-P 


1  Language  expanding  the  scope  of  the  Bank 
Secrecy  Act  to  intelligence  or  counter-intelligence 
activities  to  protect  against  international  terrorism 


was  added  by  Section  358  of  the  Uniting  and 
Strengthenitig  America  by  Providing  Appropriate 
Tools  Required  to  Intercept  and  Obstruct  Terrorism 


(USA  PATRIOT  ACT)  Act  of  2001  (the  "USA  Patriot 
Act").  Public  Uw  107-56. 
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TD  F  90-22.49 

TraasuryForm 


Suspicious  Activity  Report 
by  Casinos  and  Card  Ciubs 

^     Pleas*  typ*  or  print  Always  complata  antira  raport  Itams 
martcad  with  an  asterisk  *  are  considered  critical   (see  instructions). 


0MB  No.  1506-0006 


1   Ctwdc  the  box  if  this  report  corrects  a  prior  report  (see  instructions  on  page  6)      [^ 


Parti 


Subject  Information  2  check  twx  (a)  P  if  more  than  one  sutiject       box  (b)  □  sut)iect  Infonnation  unavailat>le 

*3  Individual's  last  name  or  entity's  full  name 


6  also  known  as  (AKA-  individual),  doing  business  as  (DBA-  entity) 


*4  Fiistname 


*5Mkldle  initial 


7  Occupatk>n/Type  of  business 


*8  Address 


•10 


*11  ZIP  code 


*14  SSN  /  ITIN  (individual)  or  EIN  (entity) 


*9  City 


I  (Optk>nal) 
b.  state 


*17  Goverrwnent  issued  identificatkm  (if  available) 
a  □  Driver's  license/state  ID  b  □   Passport 

d  □  Other 

I      I      I      I      I      I      I      I      I      I      I 
e  Number       •      1      1      •      ■ 


18  Ptione  number  -  vraik 


(i   :)i 


21  Affikatkxi  or  relationship  to  casin 
a  □  Customer  b  □  Agent 

f  p  SuppliBr  g  X~l  ConcessionJ 


YYYY 


20  E-mail  address  (if  available) 


d  O  Emptoyee  e  O  Check  cashing  operator 


'  an  emptoyee/emptoyer  relationship  with  suspect? 
Resigned    e  Q  Tenninated    f  Q  Other  (Specify  in  Part  VI) 


23  Date  actk)n  taken(22) 
/         / 


YYYY 


ctivity  Information 


activity 


To 


YYYY 


DO       YYYY 


*25  Total  dollar  amount  involved  in  suspicious  activity 


1.00 


'  26  Type  of  suspicious  activity: 

a  □  Brifoery/gratulty 

b\Z\  Check  fraud 

c  p  Credit/debit  card  fraud 

d  03  Emtwzziement/theft 

e  Q  Large  U.S.  currency  exchange 

f  O  Minimal  gaming  with  large  tranactions 


g  Q  Misuse  of  positkxi 

h  O  Money  laundering 

i  Q  No  apparent  business  or  lawful  purpose 

j  im  Stnjcturing 


m  P  Unusual  use  of  wire  transfers 
n  Q  Unusual  use  of  counter  checks 

(Markers) 
0  p  False  or  confNcting  10 


k  CD  Unusual  use  of  negotiable  instniments  (checks)  p  Q  Terrorist  financing 

I  CH  Use  of  multiple  credK  or  deposit  accounts  q  p  Other  (Describe  in  Part  VI) 


Law  Enforcement  or  Regulatory  Contact  Information 


Partlll 


27  If  law  enforcement  or  a  regulatory  agency  has  been  contacted  (exchxiing  submission  of  a  SARC),  check  the  appropriate  box. 
a  O   DEA                                 e  CI]     U.S.  Customs  Service                                  i  CH     State  law  enforcement 
b  CD  U.S.  Attomey  (~  28)           f  □     U.S.  Secret  Servk»                                     j  CD     Tribal  gaming  commission 
c  CD   'RS                                  g  CD     Local  law  enforcement                                k  CD    Tribal  law  enforcement 
d  CD  FB'  h  CD     State  gaming  commission  I  CD     0<''«'  A-**  •"  *""'  28)       


28  Other  authority  contacted  (for  box  27  g  through  I)  **  List  U.S.  Attorney  office  here. 


29  Name  of  person  contacted  (for  alt  of  box  27) 
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ParttV 


Reporting  Casino  or  Card  Club  Infonnation 


*32  Trade  name  of  casino  or  caid  dub 


*33  Legal  name  of  casino  or  card  chib 


*34EM 


35  Address 


*36  City 


•37 


*38  ZIP  code 


39  Type  of  gaming  institutton 

a  03  State  ioensed  casino       b   CD  Tribal  Noensed  casino 


Part  V 


c  CD  Carddub  dCD    Other  (specify). 


Contact  for  Assistance 


*40  Last  name  of  indivMual  to  be  contacted  regarding  this  raport^ 


*41  Fiistname 


*43  rilieff>osilkin 


*44  Wo(k  phone  number 

(i  t  \  I  I  I  «  III 
I  t  1 1  I  I  ■  —  I  I  I 
I     I     #  I     I     I     ■       ill 


Suspicious  Activity  Information  -  Narrative* 


Part  VI 


Expianatim^descriplian  of  MHpidoiH  aicA^ltfOt»).   This  section  of  the  report  is  critical.   The  care  with 
not  the  described  acbvity  and  its  possible  criminal  nature  are  ctearty  understpod  by  investigators.    Pr^We  a 
(not  eaoecding  this  page  and  tlw  next  page)  of  the  activity,  including  what  is  unusual,  irregular,  or  sJ^dous 
bekm  as  a  piide  as  you  prepare  your  aooounL 

a.  De*crii«e  the  conduct  that  raised  suspicion. 

b.  Explain  wtteiher  the  transacbon(s)  was  oompleled  or  only  attempted. 

c.  Describe  supporting  documentation  and  retain  such  documentation 
fcx  your  file  for  five  years. 

d.  Explain  wt)o  benefited,  financially  or  otherwise,  from  ttie 
transaction(s),  how  much  and  how  (if  known). 

e.  Describe  and  retain  any  admission  or  explan 
provided  by  the  subiect(s),  or  other  | 
when  it  was  given. 

f .  Descrilie  and  retain  any  evidence  i 
attempt  to  deceive  federal  or  state  exall 

g.  Indicate  wtiete  the  possible  violation  of  1 
branch,  cage,  snpiA^pnkK  pit,  specific  ] 

h.  Indkade  v^^d#r  the  suspidd^^  activity  i 

relatesj 
i.  Ii 
j.  Recomi 

enforc( 
k. 

report;  if  so,^ 
I.  Indicate 

negotiable  ii 

amount,  name 


jted  libation] 
ion  that  mighT 


assist 


specify  its  status, 
law 


has  t>een  excluded  from  this 

foreign  currency  and/or  U.S.  or  foreign 
were  involved.  If  foreign,  provide  tfie 
currency,  and  country  of  origin. 


^weie  recovered  and,  if  so,  enter 
^  whole  dollars  only. 

r(s),  and  any  foreign  bank(s) 

'any  available  information  on  suttjecfs 
and/or  jdentification  card(s).  Indude  date,  country, 
;  authority,  and  natiortality. 
^suspicious  activibes  that  involve  transfer  of  furxls  to  or 
I  a  forei^  country,  or  any  exchanges  of  a  foreign  currency.  klerKify 
'  currefKy,  country,  sources  tnd  desbnabons  of  furtds. 
"Describe  subjectls)  position  if  employed  tiy  ttie  casino  or  card  dub 
(e.g.,  dealer,  pit  supervisor,  cage  cashier,  host,  etc). 
tndtatt  the  type  of  casino  or  card  dub  filing  tfiis  report  if  tfiis  is  not 
dear  from  Rart  IV 

Describe  the  sutifect  only  if  you  do  not  have  tfie  idenbfying  informtion 
in  Part  I  or  if  mulbpte  individuals  use  the  same  idenbficabon.  Use 
descriptors  such  as  male,  female,  age,  etc 
Indkale  any  wire  bansfer  in  or  out  identifier  numtxrs. 

If  conectiny  a  prior  report  complete  tfie  form  in  its  entirety  and 
note  tiie  changes  here  in  Part  VI. 


information  already  provided  in  earlier  parts  of  this  form  need  not  necessarily  be  repeated  if  the  meaning  is  clear. 
Supporting  documentation  should  not  be  filed  with  this  report     Maintain  the  information  for  your  Sles. 


Enter  explartatnn/descriptnrt  in  the  space  below.  Contiriue  on  ttie  next  page  if  necessary. 
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Suspicious  Activity  Report  Narrative  (continued  from  page  2) 


PMTWoffc  Reduction  Act  Node*:  TYw  purpose  of  this  form  is  to  provido  an  affectivB  means  for  financial  Instititfons  to  notify  appropnale  law 
enforcement  agencies  of  suspicious  transactions  ttiat  occur  t>y.  ttirouglf,  or  at  the  financial  institutions.  This  report  is  required  &/  law.  pursuairt  to 
authority  contaned  In  31  U.S.C.  531 8(g).  Infonnation  colected  on  this  report  is  confidential  (31  U.S.C.  5318(g)).  Federal  securities  ragutatory  agencies 
and  the  U.S.  Departments  of  Justice  and  Treasury,  and  other  authorized  authorities  may  use  and  share  this  infonnation.  Pubic  reporting  and  record 
Itaeping  burden  for  this  torn  is  estimated  to  average  45  minutes  per  response,  and  indudes  time  to  gather  and  mainlain  infonnation  for  the  required 
iwoit,  review  the  Instructions,  and  complele  the  infonnation  cotedion.  Send  comments  reganling  this  burden  estimale.  inckiding  suggestions  for 
reducing  the  bunlen,  to  the  Office  of  Management  and  Budget,  Papervnrtc  Reduction  Project,  Washington,  DC  20503  aod  to  the  Financial  Climes 
Enforcement  Network.  Attn.;  Paperworic  Reducbon  Act.  PO.  Box  30,  Vienna  VA  22183-0039.  The  agency  may  net  conduct  or  sponaor.  and  an 
oiganizabon  (or  a  person)  is  not  required  to  respond  to.  a  collection  of  Infbnnation  unless  It  displays  a  cunenBy  vaid  0MB  control  number. 
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Suspicious  Activity  Report  Instructions 


Safe  Harbor   Federal  law  (31  U.S.C.  531 8(g)(3))  provides  complete  protection  from  civil  liability  for  all  reports  of  suspicious 
transactions  made  to  appropriate  authorities,  including  supporting  documentation,  regardless  of  whether  such  reports  are  filed 
pursuant  to  this  report's  instructions  or  are  filed  on  a  voluntary  basis.  Specifically,  the  law  provides  that  a  financial  institution, 
and  its  directors,  officers,  employees  and  agents,  that  make  a  disclosure  of  any  possible  violation  of  law  or  regulation,  including 
in  connection  with  the  preparation  of  suspicious  activity  reports,  "shall  not  be  liable  to  any  person  under  any  law  or  regulation 
of  the  United  States,  any  constitution,  law,  or  regulation  of  any  State  or  political  subdivision  of  any  state,  or  under  any  contract 
or  other  legally  enforceable  agreement  (including  any  art)itration  agreement),  for  such  disclosure  or  for  any  failure  to  provide 
notice  of  such  disclosure  to  the  person  who  is  the  subject  of  such  disclosure  or  any  other  person  identified  In  the  disclosure'. 


Notification  Prollibited    Federal  law  (31  U.S.C.  531 8(g)(2))  provides  that  a  financial  institution,  and  its  directors,  officers, 
employees,  and  agents  who,  voluntarily  by  noeans  of  a  suspicious  activity  report,  report  suspicious  transactions  to  the  goyem- 
ment,  may  not  notify  any  person  involved  in  the  transaction  that  the  transaction  has  been  reported. 


In  situations  Involving  suspidous  transactions  requiring  immediate  attention,  such  as  when  a 
is  ongoing,  the  financial  institution  shall  immediately  notify,  by  telephone,  appropriatHaw  en 
financial  institution  regulatory  authorities  in  addition  to  filing  a  timefy  suspicious  as)i«n\reporL 


iction 


When  To  File  A  Report: 

•  1 .    Every  casino  and  card  club  (for  purposes  of  31  CFR  1 03,  a 
in  the  manner  required  by  31  CFR  103,  a  report  of  any  j 
regulation.  A  casino  may  also  file  with  FinCEN,  by  using  the  | 
any  suspicious  transaction  that  it  believes  is  relevant  to   ye  \ 
reporting  is  not  required  by  31  CFR  103. 


A  transaction  requires  repo 
casino,  and  involves  or  a^ 
reason  to  suspect  that  the 


^der  the^rms  of  31 
St  »,000  in 
ansaCboB^or  uattem  of 


jng  casino"), 
^nsaction  rel 
^jspioHus  Activity 
I  violltion  of  any 


ith  FinCEN,  to  the  extent  and 
possible  violation  of  law  or 
jnos  (SARC),  a  report  of 
regulation  but  whose 


funds  de 
Lved  from  I 
ich  funds 
ion  report! 


Oii) 


3. 


4. 


FR  1|3.21  if  itlsconducted  or  attempted  by,  at,  or  through  a 
furbs  orpther  assets,  and  the  casino  knows,  suspects,  or  has 
ions  of  which  the  transaction  is  a  part): 

il  a^ity  or  is  intended  or  conducted  in  order  to  hide  or  disguise  funds  or 
.'itj^mcluding,  without  limitation,  the  ownership,  nature,  source,  kxation,  or 
,)  as  part  of  a  plan  to  violate  or  evade  any  federal  law  or  regulation  or  to  avoid 
requirement  under  federal  law  or  regulation; 

_,  whether  through  structuring  or  other  means,  to  evade  any  requirements  of  31  CFR  103  or  of 
regulations  promulgated  under  the  Bank  Secrecy  Act,  Public  Law  91  -508,  as  amended,  codified  at 
.C.  1829b,  12  U.S.C.  1951-1959,  and  31  U.S.C.  5311-5332;      . 

Has  no  business  or  apparent  lawful  purpose  or  is  not  the  sort  in  which  the  particular  custon>er  would 
normally  be  expected  to  engage,  and  the  casino  knows  of  no  reasonable  explanation  for  the  transaction  after 
examining  the  available  facts,  including  d>e  background  and  possible  purpose  of  the  transaction;  or 

(iv)      Invokes  use  of  the  casino  to  facilitate  criminal  activity. 

A  SARC  shall  be  filed  no  later  than  30  calendar  days  after  the  date  of  the  initial  detection  by  the  reporting  casino  of 
facts  that  may  constitute  a  basis  for  filing  a  SAR  under  this  section.  If  no  suspect  is  identified  on  the  date  of  such  initial 
detection,  a  casino  may  delay  filing  a  SARC  for  an  additional  30  calendar  days  to  identify  a  suspect,  but  in  no  case  shall 
reporting  be  delayed  more  than  60  calendar  days  after  the  date  of  such  initial  detection.  In  situations  involving  violations 
that  require  immediate  attention,  such  as  ongoing  money  laundering  schemes,  the  reporting  casino  shall  immediately 
notify  by  telephone  an  appropriate  law  enforcement  authority  in  addition  to  filing  timely  a  SARC.  Casinos  wishing  to 
voluntarily  report  suspicious  transactions  tinai  may  relate  to  terrorist  activity  may  call  FinCEN's  Financial  Institutions 
Hodine  at  1-866-556-3974  in  addition  to  filing  timely  a  SARC  if  required  by  31  CFR  103. 

Exceptions.  A  casino  is  not  required  to  file  a  SARC  for  a  robbery  or  burglary  committed  or  attempted  that  is  reported 
to  appropriate  law  enforcement  authorities. 


60736 


Federal  Register /Vol.  67,  No.  187 /Thursday,  September  26,  2002 /Notices 


4.  The  Bank  Secreq^  Act  requires  financial  institutions  to  file  currency  transaction  reports  (CTRs)  in  accordance  with  the 
Departmentof  the  Treasury's  implementing  regulations  (31  CFR  Part  103).  These  regulations  require  a  financial  institution 
to  file  a  CTR  whenever  a  currency  transaction  exceeds  $1 0,000.  CFR  31  1 03.22(b)(2)  requires  that  all  casinos  and  card 
clubs  (except  in  Nevada)  file  using  IRS  form  8362  (CTRC).  Nevada  Gaming  Commission  Regulation  6A  requires  Nevada 
casinos  to  use  IRS  from  8852  (CTRC-N).  If  a  currency  transaction  exceeds  $1 0,000  and  is  suspicious,  the  institution  must    . 
file  both  a  CTR  (reporting  the  currency  transaction)  and  a  suspicious  activity  report  (reporting  the  suspicious  aspects  of  the 
transaction).  If  a  currency  transaction  is  $1 0,000  or  less  and  is  suspicious,  rfie  institution  should  only  file  a  suspicious  activity 
report  Appropriate  records  must  be  maintained  in  each  case. 

I  . 

See:  31  CfR  Part  103 


I  General  Instructions 


L  Abbreviations  and  Definitions 

1 .  AKA-abo  known  as 

2 .  DBA-doing  business  as 

3 .  DEA-  Drug  Enforcement  Administration 

4.  EIN-  Employer  Identification  Number 


5.  FBI-     Federal 

6.  IRS-     Intel 

7.  rriN-  Indivii 

8.  SSN-    Social 


gation 
ice  (AML  or 
ition  Number 


B.     How  to  Maite  a  Report: 

1 .  Send  each  completed  suspicious  activity  report  to: 

Detroit  Computing  Center 
ATTN:  SARC 
P.O.  Box  32621 
Detroit  Ml^^8893c5980 


2.  Lea< 


3.  Iteim 


4.  Complete 


do  not 


for  which  information  is  unavailable. 


erisk  *  are  considered  critical  and  are  required  to  be  completed  if  known. 

picious  activity  report  by  providing  as  much  information  as  possible  on  initial  and  corrected  reports. 


5.  Do  not  include  supporting  documentation  with  the  suspicious  activity  report  filed.  Identify  and  retain  a  copy  of  the 
suspicious  activity  report  and  all  supporting  documentation  or  business  record  equivalents  for  your  files  for  five  (5)  years 
from  the  date  of  the  suspicious  activity  report  All  supporting  documentation  such  as,  canceled  checks,  confessions, 
credit  bureau  reports,  credit  slips,  identification  credentiab,  spreadsheets,  photographs,  surveillance  audio  and/or  video 
recording  media,  and  surveillance  k>g5  must  be  made  available  to  appropriate  authorities  upon  request 

6.  If  more  than  one  subject  is  being  reported,  make  a  copy  of  page  1  and  complete  only  the  subject  information 
Part  I,  and  attach  the  additional  page(s)  behind  page  1 .  If  nrare  space  is  needed  to  complete  any  other  item(s), 

identify  that  item  in  Part  VI  by  'item  number",  and  provide  the  additional  information. 

■I 

7.  Type  or  complete  the  report  using  bkx:k  written  letters.  ~ 


8.  Enter  all  dates  in  MM/DD/YYW  format  where  MM=month,  DD=day,  and  YYYY=year.  Precede  any  single 
number  with  a  zero,  /.e.,  01 ,  02,  etc 

9.  Enter  all  telephone  numbers  with  (area  code)  first  and  then  the  seven  numbers,  using  the  format,     ~  - 
(XXX)  XXX-XXXX.  List  intemational  telephone  and  fax  numbers  in  Part  VI. 
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10.  Always  enter  an  individual's  name  by  entering  the  last  name,  first  nante,  and  middle  initial  (if  known).  If  a  legal 
entity  is  listed,  enter  its  name  in  the  last  name  fiekl. 

11.  Enter  all  identifying  numbers  (Alien  registration.  Driver's  License/State  ID,  EIN,  ITIN,  Foreign  National  ID,  Passport, 
SSN,  etc.)  starting  from  left  to  right  Do  not  include  spaces,  dashes  or  other  punctuation. 

12.  Enter  all  Post  Office  ZIP  codes  with  at  least  the  first  five  numbers  (all  nine  (ZIP+4))  if  known)  and  listed  from 
left  to  right 

1 3.  Enter  all  monetary  amounts  in  U.S.  Dollars.  Use  whole  dollar  anraunts  rounded  up  when  necessary.  Use  this  format 
$0,000,000.00.  If  foreign  currency  is  involved,  state  name  of  the  currency  and  counby  of  origin. 

14.  Addresses,  general.  Enter  the  permanent  street  address,  city,  two  letter  state/territory  abbrevi| 
U.S.  Postal  Service  and  ZIP  code  (ZIP+4  if  known)  of  the  individual  or  entity.  A  post  office  " 
be  used  for  an  individual,  unless  no  other  address  is  available.  For  an  individual  alsojM|er  any 
or  suite  number,  and  road  or  route  number.  If  a  RO.  Box  is  used  for  an 
and  road  or  route  number.  If  the  address  of  the  individual  or  entity  is  in 
state,  postal  code  and  the  name  of  the  country.  Complete  any  part  of 
address  is  not  known.  If  from  the  United  States,  leave  country  box  blank. 


street  nanne, 
enter  the  city, 
nown,  even  if 


C.  Specific  Suspicious  Activity  Report  Pi 


Item  1~  •Check  box,  "corrects 
a  new  SARC  must  be  complej 


,  if  tills 
ty.  Also 


Parti 


Subject 


rep<  rt 
not 


structi 


reviously  filed  SARC.  To  correct  a  report, 
ition  in  Part  VI,  (see  line  "u"). 


ird  clubs \ay  rl(^  il^n  tiwiih)wn  internal  records,  including  copies  of  federal  forms,  which  contain 
;rmation,\  idenbfy  tfl^subjects  of  these  reports.  These  records  nwy  include  credit  deposit  or  . 
; records;  dkaj^  IRS  Form  8362,  (CTRC ),  IRS  Form  8852,  (CTRC-N),  IRS  Form  W-2G,  (Certain 
[g.,  pertainmg  to  a  keno  or  sk>t  win),  4RS  form  W-9  (Request  for  Taxpayer  Identification  Number 
ly  tax  or  other  form  containing  such  customer  information.  If  casinos  do  qqI  have  verified 
iden\ficab\^forii^on  on  the  customer,  they  shouM  consult  whatever  other  sources  of  customer  information  that  are 
availal^  withirpiTOmal  records  (player  rating  records,  stot  club  records,  etc.).  If  the  subject  is  an  "unknown,"  casinos 
should^a»f(Kr  using  whatever  other  internal  sources  are  available  to  obtain  customer  identification  (hotel  registrations, 
show  reservations,  credit  card  numbers,  riverboat  casino  reservation  records  etc.) . 

Item  2a-  Check  tiiis  box  if  more  than  one  subject  (e.g.,  multiple  subjects  or  a  subject  and  an  agent).  Make  a  copy  of 
page  1  and  fill  in  the  data  bk>cks  for  the  additional  subject  Make  as  many  copies  of  page  1  as  necessary. 

item  2b-  If  no  identification  information  about  the  subject  is  available,  check  box  2b.  This  will  alert  law  enforcement 
and  regulatory  users  of  the  SARC  database  that  this  inforn»tion  has  not  been  inadvertendy  omitted. 

Items  3, 4  and  5-  •Subject's  name.  See  General  Instruction  B1 0.  If  box  2a  is  checked,  see  instructions  for  item 
2a  above.  Attach  the  additional  copies  to  the  report  behind  page  1 . 

Item  6-  also  known  as  (AKA-individual),  or  doing  business  as  (DBA-entity).  If  a  reporting  casino  or  card  dub  has 
knowledge  of  a  subject's  separate  "AKA"  or  an  entity's  DBA  name,  enter  it  in  item  6. 

Item  7-  Occupation/Type  of  business.  Fully  identify  die  occupation,  profession  or  business  of  the  individual  or  entity 
shown  in  Items  3  throu^  5  (e.g.,  accountant,  attorney,  carpenter,  truck  driver,  check  casher,  etc.).  Do  not  use 
nondescript  terms  such  as  merchant,  self-emptoyed,  businessman,  or  salesperson.  If  the  subject's  business  activities  can 
be  described  more  fully  than  just  by  occupation,  provide  additional  information  in  Part  VI.  Indicate  in  Item  7  if  unknown. 
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Items  8, 9, 10, 1 1  and  1 2-  'Address.  See  General  Instructions  B1 2  and  81 4. 

Item  13-  Vehicle  license  number  (optional).  Enter  the  subject's  vehicle  license  plate  number  and  issuing  state,  if 
known  or  available. 


Item  14-  'SSN/ITIN  (individual)  or  EIN  (entity).  See  General  Instruction  81 1  and  definitions.  If  the  subject  named  in 
Items  3  through  5  is  a  U.S.  Citizen  or  an  alien  with  a  SSN,  enter  his  or  her  SSN  in  Item  13.  If  that  individual  is  an  alien 
who  has  an  ITIN,  enter  that  number.  If  the  subject  is  an  entity,  enter  the  EIN. 

Item  1 5-  •Account  number.  See  General  Instruction  81 1 .  Enter  the  number  of  any  account  in  or  through  which  the 
suspicious  activity  occurred.  If  an  account  is  not  affected  or  if  no  affected  account  is  known,  mark  the  'no  ac^^nt 
affected"  box.  Check  box  to  indicate  if  the  account  is  open  or  closed.  If  more  than  one  account  is  affe^iin^prgimie  the 
•additional  iriformation  in  Part  VI. 

Item  16-  Date  of  birth.  See  General  Instruction  88.  If  an  individual  is  named  in  lt( 
birth.  If  the  nnonth  and/or  day  is  not  available  or  is  unknown,  fiH  in  with  zeros  (e, 
date  in  January,  1 969). 


Item  17-  'Government  issued  identification  (if  available).  See  General  Induction  B^KCheck  the  appropriate 
box(es)  showing  the  type  of  document  used  to  verify  the  subjji^s  identity.  If  y\  che^^oox  "d"  (Other),  be  sure  to 


specify  the  type  of  docun>ent  used.  In  box  "e"  list  the  n 

state  or  country.  If  more  space  is  required,  enter  the  inf(  mali^  in 

Items  18, 19  and  20-  Telephone  numbers  and  e-mail  iddl 

additional  number(s)  (e.g.,  hotel,  et^^^ff^<  VI.  Liste-mpil  adi 


identifying 
tVI 


througl 
/0dki969''indical 


nL  In  box  "f  list  the  issuing 


'  CleNral  Instruction  89  (telephone).  List  any 


f  box  "d"  (tmpljyee)  is  checked,  indicate  in  Part  VI  the  subject's  position 
etc.)  and  fi^^JUDject's  involvement  If  box  "h"  (other)  is  checked,  briefly 


Item  21-  Affiliation/relati 

(e.g.,  dealer,  pit  supervisor,  ci 
describe  in  Part  VI. 

inuing  bKine^assHciation  and/or  employer/employee  relationship.  If  the  "no"  box  is 
priate  b(\u>ifnaicate  what  action  occurred  that  ended  the  relationship.  Indicate  the  date  that 
3  (see  General  Instruction  88). 

ious  Activity  Information* 

ltem'24-  ^^Se  or  date  range  of  suspicious  activity.  See  General  Instruction  88.  Enter  the  date  of  the  reported 
activity  in  the  "From"  field.  If  more  than  one  day,  indicate  the  duration  of  the  activity  by  entering  the  first  date  in  the 
"From"  field  and  the  last  date  in  the  "To"  fieW.  If  the  same  individual  or  organization  conducts  multiple  or  related 
activities  within  the  30  calendar  day  period  after  the  date  of  initial  detection,  the  reporting  institution  may  consider 
reporting  the  suspicious  transactions  on  one  form  but  only  if  doing  so  will  fully  describe  what  has  occurred.  A  new 
report  must  be  filed  for  other  related  suspicious  transactions  committed  after  the  initial  detection  period. 

Item  25-  'Total  dollar  amount  See  General  Instmction  81 3.  Enter  the  total  dollar  value  of  the  funds  or  asset(s) 
involved  in  the  suspicious  activity  which  is  conducted  by  the  same  individual  or  organization  within  the  30  calendar  day 
period  after  the  date  of  initial  detection.  For  multiple  or  related  suspicious  transactions,  show  the  breakdown  of  this 
aggregated  total  in  Part  Vi.  For  individual(s)  with  a  relationship  to  the  casino  (reference  Item  21  "b"  through  "h"),  the 
value  of  this  item  can  be  zero  (0).  Do  not  use  any  words,  such  as  "thousand",  "million",  etc. 

Item  26-  *Type  of  suspicious  activity.  Check  the  box(es),  which  best  identify  the  suspicious  activity.  If  the  activity 
involves  exchanging  numerous  small  denomination  bills  for  large  denomination  bills  at  the  cage,  after  the  subject 
engages  in  minimal  or  no  gaming  activity,  check  boxes  "e"  and  "f.  Check  box  "j"  for  Structuring  when  a  subject  acting 
akme,  in  conjunction  with,  or  on  behalf  of  other  subjects,  conducts  or  attempts  to  conduct  activity  designed  to  evade 
any  recordkeeping  or  reporting  requirement  promulgated  under  the  8ank  Secrecy  Act  If  you  check  box  "q"  for  Other. 
you  must  specify,  in  Part  VI,  the  type  of  suspicious  activity  that  occurred  that  is  not  listed  in  Item  26. 
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Part  III 


Law  Enforcement  or  Regulatory  Contact  Information 


rd  club  does 
name  Is  the  one^ 


Item  27, 28,  and  29-  Contacting  enforcentent  authorities.  If  no  contact  go  to  Part  iV.  See  General  Instructions  "A" 
"Abbreviations  and  Definitions"  for  law  enforcement  and  regulatory  identities.  If  the  casino/card  club  has  contacted 
any  law  enforcement  or  regulatory  agency  about  the  suspicious  activity,  by  telephone  or  written  communication 
(excluding  submission  of  a  SARC).  check  the  appropriate  box  in  item  27.  In  Item  28  provide  the  nanf>e  of  the  authority 
contacted  if  box  "b"  or  boxes  "g"  through  "I"  are  checked.  In  item  29,  provide  the  name  of  the  individual  contacted  for 
all  of  box  27.  Contact  with  law  enforcement  agencies  does  not  eliminate  the  requirenf)ent  to  file  the  SARC. 

Item  30-  Telephone  number.  See  (General  Instruction  B9.  Enter  telephone  number  of  the  individual  listed  in  item  29. 

Item  31  -  Date  Contacted.  See  General  Instruction  B8. 

Part  IV  Reporting  Casino  or  Card  Club  Information* 

Item  32-  *Casino  or  Card  Qub's  trade  name*.  Enter  the  name  by  which  the 
commonly  known.  Do  not  enter  a  corporate,  partnership,  or  other  entity  na| 
the  casino  isfommonly  known. 

Item  33-  *Casino  or  Card  Club's  legal  name.  Enter  the 
from  the  trade  name  shown  in  Item  32.  The  legal  na 
document  creating  the  entity,  and  which  is  identified 

Item  34-  *Employer  identification  number.  Enter  the 


Items  35, 36, 37,  and  3^ 

Item  39-  Type  of  gaming 

a  hnri  hvpri  ar^r-rrhmt  < 
Che^Mwx -b"  foVti^ibal 

ling  regu 
^rating  on 

ack). 


name  as  shown 
itch  the  nan>e 
established 

EIN. 


tax  filings,  only  if  different 
tn  the  charter  or  other 
r  identification  numt)er. 


neral  Ins|ructi4n  B14. 

ate  box  for  the  type  of  gaming  institution.  Check  box  "a"  for 
by  a  State,  Territory  or  Insular  Possession  of  the  United  States, 
gaming  operation).  Check  boxes  "a"  and  "b"  for  a  tribal  casino  duly 
ncy.  Check  box  "c"  for  a  card  club,  gaming  club,  and  card  room  or  gaming 
lari  lands).  If  you  check  box  "d"  for  "Other",  be  sure  to  specify  the  type  of  gaming 


ntact  for  Assistance* 

Items  45^41,  and  42-  *Cbntact  Individual.  See  Oneral  Instruction  810. 

Item  43  *ri6e/Position-  Enter  the  job  title/position  of  the  contact  individual. 

Item  44  *Worl(  phone  number-  See  General  Instruction  89. 

Item  45  *Date  report  prepared-  See  General  Instructions  item  B8. 

PART  VI  'Suspicious  Activity  Information  -  Narrative   See  page  2  for  instructions. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institiites  of  Health 

Privacy  Act  of  1974;  Annual 
Publication  of  Systems  of  Records 

AGENCY:  National  Institutes  of  Health, 
HHS. 

ACTION:  Privacy  Act:  Annual  Re- 
publication of  Notices  of  Revised 
Systems  of  Records. 

summary:  The  National  Institutes  of 
Health  (NIH)  has  conducted  a 
comprehensive  review  of  all  Privacy  Act 
systems  of  records  and  is  publishing  the 
resulting  revisions.  None  of  the 
revisions  meet  the  OMB  criteria  for  a 
new  or  altered  system  of  records 
requir&g  an  advance  period  for  public 
comment.  These  changes  are  in 
compliance  with  Circular  A-130, 
Appendix  1 .  The  notices  re-published 
below  are  complete  and  accurate  as  of 
August  31.  2002 

SUPPLEMENTARY  INFORMATION:  The 
following  information  summarizes  the 
current  status  of  systems  of  records 
which  had  minor  modifications  during 
1998  and  lists  all  systems  maintained  by 
NIH:  -| 

Ar  System  Name 

The  following  systems  have  been 

updated  to  reflect  a  change  in  the  name 

of  the  system. 

09-25-0005.  Administration:  Library 
Operations  and  User  I.D.  File.  HHS/ 
NIH/OD 

09-25-0012,  Clinical  Research: 
Candidate  Normal  Volunteer  Records, 
HHS/NIH/CC 

09-25-0014,  Clinical  Research:  Student 
Records.  HHS/NIH/CC 

09-25-0036.  Extramural  Awards  and 
Chartered  Advisory  Committees: 
IMP  AC  (Grant/Contract/Cooperative 
Agreement/Chartered  Advisory 
Committee  Information),  HHS/NIH/ 
OER  and  HHS/NDi/CMO 

09-25-0054,  Administration:  Property 
Accounting.  HHS/NIH/ORS 

09-25-0140.  International  Activities: 
International  Scientific  Researchers  in 
Intramiu'al  Laboratories  at  the 
National  Institutes  of  Health.  HHS/ 
NIH/FIC 

09-25-0158.  Administration:  Records  of 
Applicants  and  Awardees  of  the  NIH 
Intramural  Research  Training  Awards 
Program.  HHS/NIH/OD 

09-25-0168.  Invention,  Patent,  and 
Licensing  Docimients  Submitted  to 
the  Public  Health  Service  by  its 
Employees,  Grantees.  Fellowship 
Recipients,  and  Contractors,  HHS/ 
PHS/FDA/NIH/OTT 


09-25-0200,  Clinical.  Epidemiologic, 
and  Biometric  Studies  of  the  National 
Institutes  of  Health  (NIH).  HHS/NIH/ 
OD 

09-25-0209.  Subject-Participants  in 
Drug  Abuse  Research  Studies  on  Drug 
Dependence  and  in  Research 
Supporting  New  Drug  Applications, 
HHS/NIH/NIDA 

09-25-0213,  Administration:  Employee 
Conduct  Investigative  Records,  HHS/ 
NIH/OM/OA/OMA 

B.  Security  Classificatioii 
None. 

C.  System  Location 

The  following  systems  have  been 

updated  to  reflect  a  change  in  the 

system  location  or  location  address. 

These  changes  do  not  affect  the  access 

by  the  individual  to  the  individual's 

records. 

09-25-0005,  Administration:  Library 
Operations  and  User  I.D.  File,  HHS/ 
NIH/OD 

09-25-0007,  Administration:  NIH 
Safety  Glasses  Issuance  Program, 
HHS/NIH/ORS 

09-25-0014,  Clinical  Research:  Student 
Records,  HHS/NIH/CC 

09-25-0033,  International  Activities: 
Fellowships  Awarded  by  Foreign 
Organizations.  HHS/NIH/FIC 

09-25-0034.  International  Activities: 
Scholars-in-Residence  Program.  HHS/ 
NIH/nC 

09-25-0036,  Extramural  Awards  and 
Chartered  Advisory  Committees: 
IMP  AC  {Grant/Contract/Cooperative 
Agreement/Chartered  Advisory 
Committee  Information).  HHS/NIH/ 
OER  and  HHS/NIH/CMO 

09-25-0041.  Research  Resources: 
Scientists  Requesting  Hormone 
Distribution,  HHS/NIH/NIDDK 

09-25-0054.  Administration:  Property 
Accounting.  HHS/NIH/ORS 

09-25-0078.  Administration: 
Consultant  File.  HHS/NIH/NHLBI 

09-25-0087,  Administration:  Senior 
Staff,  HHS/NIH/NL\ID 

09-25-0099,  Clinical  Research:  Patient 
Medical  Records,  HHS/NIH/CC 

09-25-0105,  Administration:  Health 
Records  of  Employees,  Visiting 
Scientists,  Fellows,  and  Others  Who 
Receive  Medical  Care  Through  the 
Employee  Health  Unit,  HHS/NIH/ORS 

0»-25-0106, 'Administration:  Office  of 
the  NIH'Director  and  Institute/Center 
Correspondence  Records,  HHS/NM/ 
OD 

09-25-0108,  Personnel:  Guest 
Researchers,  Special  Volimteers.  and 
Scientists  Emeriti.  HHS/NIH/OHRM 

09-25-0115,  Administration:  Curricula 
Vitae  of  Consultants  and  Clinical 
hivestigators,  HHS/NIH/NIAID 


09-25-0140,  International  Activities: 
International  Scientific  Researchers  in 
Intramural  Laboratories  at  the 
National  Institutes  of  Health,  HHS/ 
NIH/FIC 

09-25-0168,  Invention,  Patent,  and 
Licensing  Docimients  Submitted  to 
the  PubUc  Health  Service  by  its 
Employees,  Grantees,  Fellowship 
Recipients,  and  Contractors,  HHS/ 
PHS/FDA/NIH/OTT 

09-25-0169,  Medical  Staff-Credentials 
Files,  HHS/NIH/CC 

09-25-0203,  National  Institute  on  Drug 
Abuse,  Intramural  Research  Program, 
Federal  Prisoner  and  Non-Prisoner 
Research  Files.  HHS/NIH/NIDA 

09-25-0210,  Shipment  Records  of  Drugs 
of  Abuse  to  Authorized  Researchers, 
HHS/NIH/NIDA 

D.  Categories  of  Individuals  Covered  by 
the  System 

The  following  systems  have  been 
updated  to  reflect  a  change  in  the 
categories  of  individuals  covered  by  the 
system. 
09-25-0014,  Clinical  Research:  Student 

Records.  HHS/NIH/CC 
09-25-0200.  Clinical,  Epidemiologic, 

and  Biometric  Studies  of  the  National 

Institutes  of  Health,  (NIH),  HHS/NIH/ 

OD 
09-25-0207,  Subject-Participants  in 

Pharmacokinetic  Studies  on  Drugs  of 

Abuse  and  on  Treatment  Medications, 

HHS/NIH/NIDA 
09-25-0208,  Drug  Abuse  Treatment 

Outcome  Study  (DATOS),  HHS/NIH/ 

NIDA 
09-25-0209,  Subject-Participants  in 

Drug  Abuse  Research  Studies  on  Drug 

Dependence  and  in  Research 

Supporting  New  Drug  Applications, 

HHS/NIH/NIDA 

E.  Categories  of  Records  in  the  System 

The  following  systems  have  been 
updated  to  reflect  a  change  in  the 
categories  of  records  in  the  system. 
09-25-0011,  Chnical  Research:  Blood 

Donor  Records,  HHS/NIH/CC 
09-25-0160.  United  States  Renal  Data 

System  (USRDS).  HHS/NIH/NIDDK 

F.  Legal  Authority  for  Maintenance  of 
the  System 

None  of  the  systems  have  been 
updated  to  reflect  a  change  in  the  legal 
authority  for  the  maintenance  of  the 
system. 

G.  Purpose 

The  following  systems  have  been 

updated  to  reflect  a  change  in  the 

piupose  of  the  system. 

09-25-0041,  Research  Resources: 

Scientists  Requesting  Hormone 

Distribution,  HHS/NIH/NIDDK 
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09-25-0160,  United  States  Renal  Data 
System  (USRDS),  HHS/NIH/NIDDK 

09-25-0200,  Clinical,  Epidemiologic, 
and  Biometric  Studies  of  the  National 
histitutes  of  Health  (NIH).  HHS/NIH/ 
OD 

09-25-0209,  Subject-Participants  in 
Drug  Abuse  Research  Studies  on  Drug 
Dependence  and  in  Research 
Supporting  New  Drug  Applications, 
HHS/NIH/NIDA 

H.  Routine  Uses  of  Records 

The  following  systems  have  been 
updated  to  reflect  a  change  in  the 
routine  uses  of  the  system. 

09-25-0005.  Administration:  Library 
Operations  and  User  I.D.  File,  HHS/ 
NIH/OD 

09-25-0014,  Clinical  Research:  Student 
Records,  HHS/NIH/CC 

09-25-0099,  Clinical  Research:  Patient 
Medical  Records,  HHS/NIH/CC 

09-25-0158,  Administration:  Records  of 
Applicants  and  Awardees  of  the  NIH 
Intramural  Research  Training  Awards 
Program.  HHS/NIH/OD 

09-25-0209,  Subject-Participants  in 
Drug  Abuse  Research  Studies  on  Drug 
Dependence  and  in  Research 
Supporting  New  Drug  Applications, 
HHS/NIH/NIDA 

I.  Storage 

The  following  systems  have  been 
updated  to  reflect  a  change  in  the 
storage  of  the  system. 

09-25-0005,  Administration:  Library 
Operations  and  User  I.D.  File,  HHS/ 
NIH/OD 

09-25-0012,  Clinical  Research: 
Candidate  Normal  Volunteer  Records, 
HHS/NIH/CC 

09-25-0014,  Clinical  Research:  Student 
Records,  HHS/NIH/CC 

09-25-0036,  Extramural  Awards  and 
Chartered  Advisory  Committees: 
IMP  AC  (Grant/Contract/Cooperative 
Agreement/Chartered  Advisory 
Committee  Information),  HHS/NIH/ 
OER  and  HHS/NDi/CMO 

09-25-0108,  Personnel:  Guest 
Researchers,  Special  Volimteers,  and 
Scientists  Emeriti,  HHS/Nffl/OHRM 

09-25-0158,  Administration:  Records  of 
Applicants  and  Awardees  of  the  NIH 
Intramural  Research  Training  Awards 
Program,  HHS/NIH/OD 

09-25-0169,  Medical  Staff-Credentials 
Files,  HHS/NIH/CC 

09-25-0202,  Patient  Records  on  PHS 
Beneficiaries  (1935-1974)  and  Civilly 
Committed  Drug  Abusers  (1967-1976) 
Treated  at  the  PHS  Hospitals  in  Fort 
Worth,  Texas,  or  Lexington, 
Kentucky,  HHS/NIH/NIDA 


J.  Retrieval 

The  following  system  has  been 
updated  to  reflect  a  change  in  the 
retrieval  of  the  system. 
09-25-0160,  United  States  Renal  Data 

System  (USRDS),  HHS/NIH/NIDDK 

K.  Safieguards 

The  following  systems  have  been 
updated  to  reflect  a  change  in  the 
safeguards  of  the  system. 
09-25-0005,  Administration:  Library 

Operations  and  User  I.D.  File,  HHS/ 

NIH/OD 
09-25-0012,  Clinical  Research: 

Candidate  Normal  Volunteer  Records, 

HHS/NIH/CC 
09-25-0014,  Clinical  Research:  Student 

Records,  HHS/NIH/CC 
09-25-0036,  Extramural  Awards  and 

Chartered  Advisory  Committees: 

IMP  AC  (Grant/Contract/Cooperative 

Agreement/Chartered  Advisory 

Committee  Information),  HHS/NIH/ 

OER  and  HHS/NIH/CMO 
09-25-0106,  Administration:  Office  of 

the  NIH  Director  and  Institute/Center 

Correspondence  Records,  HHS/NIH/ 

OD 
09-25-0115,  Administration:  Curricula 

Vitae  of  Consultants  and  Clinical 

hivestigators,  HHS/NIH/NIAID 
09-25-0160,  United  States  Renal  Data 

System  (USRDS).  HHS/NIH/NIDDK 
09-25-0202,  Patient  Records  on  PHS 

Beneficiaries  (1935-1974)  and  Civilly 

Committed  Drug  Abusers  (1967-1976) 

Treated  at  the  PHS  Hospitals  in  Fort 

Worth,  Texas,  or  Lexington, 

Kentucky.  HHS/NIH/NIDA 
09-25-0209,  Subject-Participants  in 

Drug  Abuse  Research  Studies  on  Drug 

Dependence  and  in  Research 

Supporting  New  Drug  Applications, 

HHS/NIH/NIDA 
09-25-0210,  Shipment  Records  of  Drugs 

of  Abuse  to  Authorized  Researchers, 

HHS/NIH/NIDA 

L.  Retention  and  Disposal 

The  following  systems  have  been 
updated  to  reflect  a  change  in  the 
retention  and  disposal  of  the  system. 
09-25-0207,  Subject-Participants  in 

Pharmacokinetic  Studies  on  Drugs  of 

Abuse  and  on  Treatment  Medications, 

HHS/NIH/NIDA 
09-25-0208,  Drug  Abuse  Treatment 

Outcome  Study  (DATOS),  HHS/NIH/ 

NIDA 
09-25-0209,  Subject-Participants  in 

Drug  Abuse  Research  Studies  on  Drug 

Dependence  and  in  Research 

Supporting  New  Drug  Applications, 

HHS/NIH/NIDA 

M.  System  Managerls)  and  Address 

The  following  systems  have  been 
updated  to  reflect  a  change  in  the  name 


and/or  address  of  the  system 

manager(s). 

09-25-0005.  Administration:  Library 

Operations  and  User  I.D.  File.  HHS/ 

NIH/OD 
09-25-0007,  Administration:  NIH 

Safety  Glasses  Issuance  Program, 

HHS/NIH/ORS 
09-25-0011,  Clinical  Research:  Blood 

Donor  Records,  HHS/NIH/CC 
09-25-0012,  Clinical  Research: 

Candidate  Normal  Volunteer  Records, 

HHS/NIH/CC 
09-25-0014,  Clinical  Research:  Student 

Records.  HHS/NIH/CC 
09-25-0033,  International  Activities: 

Fellowships  Awarded  by  Foreign 

Organizations,  HHS/NIH/FIC 
09-25-0034,  International  Activities: 

Scholars-in-Residence  Program.  HHS/ 

NIH/FIC 
09-25-0036.  Extramural  Awards  and 

Chartered  Advisory  Committees: 

IMP  AC  (Grant/Contract/Cooperative 

Agreement/Chartered  Advisory 

Committee  hiformation).  HHS/NIH/ 

OER  and  HHS/NIH/CMO 
09-25-0041,  Research  Resources: 

Scientists  Requesting  Hormone 

Distribution,  HHS/NIH/NIDDK 
09-25-0054,  Administration:  F*roperty 

Accounting,  HHS/NIH/ORS 
09-25-0078.  Administration: 

Consultant  File,  HHS/NIH/NHLBI 
09-25-0087.  Administration:  Senior 

Staff.  HHS/NIH/NLMD 
09-25-0099,  Clinical  Research:  Patient 

Medical  Records,  HHS/NIH/CC 
09-25-0105,  Administration:  Health 

Records  of  Employees,  Visiting 

Scientists.  Fellows,  and  Others  Who 

Receive  Medical  Care  Through  the 

Employee  HealUi  Unit,  HHS/NIH/ORS 
09-25-0106.  Administration:  Office  of 

the  NIH  Director  and  Institute/Center 

Correspondence  Records.  HHS/NM/ 

OD 
09-25-0108,  Personnel:  Guest 

Researchers,  Special  Volunteers,  and 

Scientists  Emeriti,  HHS/NIH/OHRM 
09-25-0115,  Administration:  Curricida 

Vitae  of  Consultants  and  Clinical 

Investigators,  HHS/NIH/NLMD 
09-25-0118,  Contracts:  Professional 

Services  Conti^ctors.  HHS/NIH/NCI 
09-25-0121,  International  Activities: 

Senior  International  Fellowships 

Program,  HHS/NIH/FIC 
09-25-0124,  Administration: 

Pharmacology  Research  Associates, 

HHS/NIH/NIGMS 
09-25-0140,  International  Activities: 

International  Scientific  Researchers  in 

Intramural  Laboratories  at  the 

National  Institutes  of  Healtii,  HHS/ 

NIH/nC 
09-25-0156,  Records  of  Participants  in 

Programs  and  Respondents  in  Siuveys 
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Used  to  Evaluate  Programs  of  the 
Public  Health  Service,  HHS/PHS/ 
NIH/OD 

09-25-0158,  Administration:  Records  of 
Applicants  and  Awardees  of  the  NIH 
Intramural  Research  Training  Awards 
Program,  HHS/NIH/OD 

09-25-0160,  United  States  Renal  Data 
System  (USRDS),  HHS/NIH/NIDDK 

09-25-0166,  Administration:  Radiation 
and  Occupational  Safety  and  Health 
Management  Information  Systems, 
HHS/NIH/ORS 

09-25-0167,  National  Institutes  of 
Health  (NIH)  TRANSHARE  Program, 
HHS/NIH/OD 

09-25-0168,  Invention,  Patent,  and 
Licensing  Documents  Submitted  to 
the  Public  Health  Service  by  its 
Employees,  Grantees,  Fellowship 
Recipients,  and  Contractors,  HHS/ 
PHS/FDA/NIH/OTT 

09-25-0169,  Medical  Staff-Credentials 
Files,  HHS/NIH/CC 

09-25-0200,  Clinical,  Epidemiologic, 
and  Biometric  Studies  of  the  National 
Institutes  of  Health  (NIH),  HHS/NIH/ 
OD 

09-25-0202,  Patient  Records  on  PHS 
Beneficiaries  (1935-1974)  and  Civilly 
Committed  Drug  Abusers  (1967-1976) 
Treated  at  the  PHS  Hospitals  in  Fort 
Worth,  Texas,  or  Lexington, 
Kentucky,  HHS/NIH/NIDA 

09-25-0203,  National  Institute  on  Drug 
Abuse,  Intramural  Research  Program, 
Federal  Prisoner  and  Non-Prisoner 
Research  files,  HHS/NIH/NIDA 

09-25-0207,  Subject-Participants  in 
Pharmacokinetic  Studies  on  Drugs  of 
Abuse  and  on  Treatment  Medications, 
HHS/NIH/NIDA 

09-25-0208,  Drug  Abuse  Treatment 
Outcome  Study  (DATOS),  HHS/NIH/ 
NIDA 

09-25-0209,  Subject-Participants  in 
Drug  Abuse  Research  Studies  on  Drug 
Dependence  and  in  Research 
Supporting  New  Drug  Applications, 
HHS/NIH/NIDA 

09-25-0210,  Shipment  Records  of  Drugs 
of  Abuse  to  Authorized  Researchers, 
HHS/NIH/NIDA 

09-25-0211,  Intramural  Research 
Program  Records  of  In-  and  Out- 
patients with  Various  Types  of 
Alcohol  Abuse  and  Dependence, 
Relatives  of  Patients  with  Alcoholism, 
and  Healthy  Volunteers,  HHS/NIH/ 
NL\AA 

09-25-0213,  Administration:  Employee 
Conduct  Investigative  Records,  HHS/ 
NIH/OM/OA/OMA 

09-25-0216,  Administration:  NIH 
Electronic  Directory,  HHS/NIH 

N.  Notification  Procedure 

The  following  systems  have  been 
updated  to  reflect  a  change  in  the 
notification  procedure  of  the  system. 


09-25-0041,  Research  Resources: 
Scientists  Requesting  Hormone 
Distribution,  HHS/NIH/NIDDK 

09-25-0078,  Administration: 
Consultant  File,  HHS/NIH/NHLBI 

09-25-0115,  Administration:  Curricula 
Vitae  of  Consultants  and  Clinical 
Investigators,  HHS/NIH/NL\ID 

09-25-0156,  Records  of  Participants  in 
Programs  and  Respondents  in  Surveys 
Used  to  Evaluate  Programs  of  the 
Public  Health  Service.  HHS/PHS/ 
NIH/OD 

09-25-0200,  Clinical,  Epidemiologic, 
and  Biometric  Studies  of  the  National 
Institutes  of  Health  (NIH),  HHS/NIH/ 
OD 

O.  Record  Access  Procedure 

The  following  system  has  been 
updated  to  reflect  a  change  in  the  record 
access  procedure  of  the  system. 
09-25-0012,  Clinical  Research: 

Candidate  Normal  Volunteer  Records, 

HHS/NIH/CC 

P.  Contesting  Record  Procedure 

None. 
Q.  Record  Source  Categories 

The  following  systems  have  been 
updated  to  reflect  a  change  in  the  record 
soiuce  categories  of  the  system. 
09-25-0012,  Clinical  Research: 

Candidate  Normal  Volunteer  Records, 

HHS/NIH/CC 
09-25-0160,  United  States  Renal  Data 

System  (USRDS).  HHS/NIH/NIDDK 

R.  Systems  Exempted  From  Certain 
Provisions  of  the  Act 

None. 
S.  No  Changes 

None. 
T.  Edits 

None. 
U.  Published  Prior  to  Update 

System  09-25-0165.  "NIH  Office  of 
Loan  Repayment  and  Scholarship 
(OLRS)  Records  System,  HHS/NIH/ 
OD"was  previously  altered  and 
updated.  It  was  published  in  the 
Federal  Register  on  February  8,  2002. 

V.  Deleted  Sjrstems  of  Records 

The  following  systems  have  been 

deleted. 

09-25-0093,  Administration:  Authors, 
Reviewers,  Editorial  Board,  and 
Members  of  the  Joiimal  of  the 
National  Cancer  Institute,  HHS/NIH/ 
NCI 

09-25-0112,  Grants  and  Cooperative 
Agreements:  Research,  Research 
Training,  Fellowship  and 
Construction  Applications  and 
Related  Awards,  HHS/NIH/OD 


09-25-0161,  Administration:  NIH 
Considtant  File,  HHS/NIH/CSR 

Dated:  September  13,  2002. 
Timothy  J.  Wheeles, 

Director.  Division  of  Management  Support, 
OMA/OA/OM/OD/NIH. 

09-25-0005 

SYSTEM  NAME: 

Administration:  Library  Operations 
and  NIH  Library  User  I.D.  File,  HHS/ 
NIH. 

SECURTfY  CLASSmCATION: 

None. 

SYSTEM  location: 

This  system  of  records  is  an  umbrella 
system  comprising  separate  sets  of 
records  located  in  National  Institutes  of 
Health  (NIH)  facilities  in  Bethesda, 
Maryland,  or  facilities  of  contractors  of 
the  NIH.  Write  to  the  appropriate 
System  Manager  listed  below  for  list  of 
current  contractor  locations. 

Clinical  Center  (CC),  Building  10. 
Room  1L07, 10  Center  Drive,  Bethesda, 
MD  20892. 

National  Library  of  Medicine  (NLM), 
Building  38,  Room  1S33,  8600  Rockville 
Pike,  Bethesda,  MD  20894. 

National  Library  of  Medicine  (NLM), 
Building  38,  Room  1N21,  8600 
Rockville  Pike.  Bethesda.  MD  20894; 

National  Library  of  Medicine  (NLM). 
Building  38,  Room  B1E21,  8600 
Rockville  Pike.  Bethesda.  MD  20894. 

National  Technical  Information 
Service  (NTIS).  Accoimting  Department, 
8001  Forbes  Place,  Room  208F, 
Springfield,  VA  22151. 

categories  of  mmviouals  covered  by  the 
system: 

Users  of  library  services. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name,  organization,  address,  phone 
number,  photographs,  issue  date,  email 
address,  signature,  user  code  and 
identification  nimiber;  and  when 
applicable,  credit  card  nimiber  and 
billing  information. 

AimNNVTY  FOR  MAMTENANCE  OF  THE  SYSTEM: 

Section  301  of  the  Public  Health 
Service  Act,  describing  the  general 
powers  and  duties  of  the  Public  Health 
Service  relating  to  research  and 
investigation  (42  U.S.C.  241).    ■ 

PURPOSE(S): 

1.  To  monitor  library  material, 
services,  and  circulation  control. 

2.  To  provide  user  documentation. 

3.  To  provide  copying  services 
(duplication  of  library  materials). 

4.  To  manage  invoice  and  billing 
transactions  for  library  services. 
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ROUTINE  USES  OF  RECORDS  MAMTAINED  M  THE 
SYSTEM,  MCLUDMG  CATEGORKS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

The  Department  of  Health  and  Human 
Services  (HHS)  may  disclose 
information  from  this  system  of  records 
to  the  Department  of  Justice,  or  to  a 
court  or  other  tribunal,  when  (a)  HHS, 
•  or  any  component  thereof;  or  (b)  any 
HHS  employee  in  his  or  her  official 
capacity;  or  (c)  any  HHS  employee  in 
his  or  her  individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States  or  any  agency  thereof 
where  HHS  determines  that  the 
litigation  is  likely  to  afiiect  HHS  or  any 
of  its  components,  is  a  party  to  litigation 
or  has  an  interest  in  such  litigation,  and 
HHS  determines  that  the  use  of  such 
records  by  the  Department  of  Justice, 
coiirt  or  other  tribunal  is  relevant  and 
necessary  to  the  litigation  and  would 
help  in  the  effective  representation  of 
the  governmental  party,  provided, 
however  that  in  each  case,  HHS 
determines  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

Disclosure  may  be  made  to 
contractors  and  staff  to  monitor  library 
material,  services,  circidation  control;  to 
provide  user  documentation;  and  to 
process  or  refine  the  records.  Recipients 
are  required  to  maintain  Privacy  Act 
safeguards  with  respect  to  those  records. 

Disclosure  may  be  made  for  billing 
purposes  to:  (a)  contractors  providing 
copying  services  and  (b)  NTIS  for 
document  delivery  services. 

POUOES  AND  PRACTICES  FOR  STORMG, 
RETRIEVING,  ACCESSING,  RETAIMNQ,  AND 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Records  are  stored  on  computer  tape 
and  disk,  paper  and  file  cards. 

retrevamuty: 

Records  are  retrieved  by  name,  user 
code  and/or  identification  number. 

SAFEGUARDS:  ^ 

1.  Authorized  Users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  regular  access  only  to 
Library  staff  members  who  need  to 
verify  that  Library  identification  cards 
have  been  issued  to  those  Library  users 
requesting  services  such  as  reference 
and  interlibrary  loans.  Other  one-time 
and  special  access  by  other  employees 
is  granted  on  a  need-to-know  basis  as 


sptecifically  authorized  by  the  system 
manager.  The  contractor  maintains  a  list 
of  personnel  having  authority,  to  access 
records  to  perform  their  duties. 

2.  Physical  Safeguards:  The  offices 
housing  the  cabinets  and  file  drawers 
for  storage  of  records  are  locked  during 
all  library  off-duty  hours.  During  all 
duty  hours  offices  are  attended  by 
employees  who  maintain  the  files.  The 
contractor  has  secured  records  storage 
areas  which  are  not  left  unattended 
during  the  working  hours  and  file 
cabinets  which  are  locked  after  hours. 

3.  Procedural  Safeguards:  Access  to 
the  file  is  strictly  controlled  by 
employees  who  maintain  the  files. 
Records  may  be  removed  from  files  only 
at  the  request  of  the  system  manager  or 
other  audiorized  employees.  Access  to 
computerized  records  is  controlled  by 
the  use  of  security  codes  known  only  to 
authorized  users.  Contractor  personnel 
receive  instruction  concerning  the 
significance  of  safeguards  under  the 
Privacy  Act. 

These  practices  are  in  compliance 
with  the  standards  of  Chapter  45-13  of 
the  HHS  General  Administration 
Manual,  "Safeguarding  Records 
Contained  in  Systems  of  Records," 
supplementary  Chapter  PHS  hf:  45-13, 
and  the  HHS  Automated  Information 
Systems  Security  Program  Handbook. 

RETENTION  AND  DISPOSAL; 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  contained  in  NIH 
Manual  Chapter  1743,  Appendix  1 — 
"Keeping  and  Destroying  Records" 
(HHS  Records  Management  Manual, 
Appendix  B-361),  item  8000-D-2, 
which  allows  records  to  be  kept  imtil 
superseded  or  for  a  maximum  period  of 
six  years.  Refer  to  the  NIH  Manual 
Chapter  for  specffic  conditions  on 
disposal. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Management  Analyst,  Office  of 
Administration,  National  Library  of 
Medicine  (NLM),  Building  38A,  Room 
B2N12,  8600  Rockville  Pike,  Bethesda, 
MD  20894. 

Chief,  Reference  and  Bibliographic 
Services  Section.  Library  Branch.  Office 
of  Research  Services,  Office  of  the 
Director  (OD),  Building  10,  Room  1L21, 
10  Center  Drive,  Bethesda.  MD  20892. 

Head,  Quality  Assurance  Unit, 
Preservation  and  Collection 
Management  Section,  Public  Services 
Division,  Library  Operations,  National 
Library  of  Medicine  (NLM),  Building  38, 
Room  B1E21,  8600  Rockville  Pike, 
Bethesda,  MD  20894. 

Chief,  Public  Services  Division, 
Library  Operations,  National  Library  of 


Medicine  (NLM),  Building  38,  Room 
1S33,  8600  Rockville  Pike,  Bethesda, 
MD  20894. 

Librarian,  History  of  Medicine 
Division,  National  Library  of  Medicine 
(NLM).  Building  38,  Room  1N21,  8600 
Rockville  Pike,  Bethesda,  MD  20894. 

NOTVKATION  PROCEDURE: 

Write  to  the  System  Manager  to 
determine  if  a  record  exists.  The 
requester  must  also  verify  his  or  her 
identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act,  subject 
to  a  five  thousand  dollar  fine. 

RECORD  ACCESS  PROCEDURE: 

Same  as  Notification  Procediires. 
Requesters  shoidd  also  reasonably 
specify  the  record  contents  being 
sought.  Individuals  may  also  request  an 
accoimting  of  disclosures  that  have  been 
made  of  their  records,  if  any. 

CONTESTMO  RECORD  procedure: 

Write  to  the  official  at  the  address 
specified  imder  Notification  Procedures 
above,  and  reasonably  identify  the 
record  and  specify  the  information  to  be 
contested,  the  corrective  action  sought, 
and  the  reasons  for  the  correction,  ^ong 
with  supporting  information  to  show 
how  the  record  is  inaccurate, 
incomplete,  untimely,  or  irrelevant.  The 
right  to  contest  records  is  limited  to 
information  which  is  incomplete, 
irrelevant,  incorrect,  or  imtimely 
(obsolete). 

RECORD  SOURCE  CATEGORIES: 

Individual.  NIH  Library  ID  card  data. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVWONS 
OF  THE  ACT: 

None. 
09-25-0007 

SYSTEM  name: 

Administration:  NIH  Safety  Glasses 
Issuance  Program.  HHS/NIH/ORS. 

SECURITY  CLASSmCATION: 

None. 

SYSTEM  location: 

Health  Unit,  Occupational  Medical 
Service,  Division  of  Safety,  Office  of 
Research  Services  (ORS),  Building  13, 
Room  G904, 13  South  Drive.  Bethesda, 
MD  20892. 

Write  to  the  System  Manager  at  the 
address  below  for  the  address  of  any 
Federal  Records  Center  where  records 
from  this  system  may  be  stored. 
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CATEGORIES  OF  INDIVtDUALS  COVERED  BY  THE 
SYSTEM: 

NIH  employees  who  apply  for  safety 
glasses. 

CATEGORIES  OF^ECOROS  IN  THE  SYSTEM: 

Explanation  of  eye  impact  and  hazard 
occupation. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
5.  U.S.C.  7902. 

PURPOSE(S):  ' 

'  Records  are  used  for  proper 
distribution  of  safety  glasses  and  for 
proof  of  delivery. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

The  Department  of  Health  and  Human 
Services  (HHS)  may  disclose 
information  from  this  system  of  records 
to  the  Department  of  Justice,  or  to  a 
court  or  other  tribunal,  when  (a)  HHS, 
or  any  component  thereof;  or  (b)  any 
HHS  employee  in  his  or  her  official 
capacity;  or  (c)  any  HHS  employee  in 
his  or  her  individual  capacity  where  the 
Department  of  Justice  {or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States  or  any  agency  thereof 
where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components,  is  a  party  to  litigation 
or  has  any  interest  in  such  litigation, 
and  HHS  determines  that  the  use  of 
such  records  by  the  Department  of 
Justice,  court  or  other  tribimal  is 
relevant  and  necessary  to  the  litigation 
and  would  help  in  the  effective 
representation  of  the  governmental 
party,  provided,  however  that  in  each 
case,  HHS  determines  that  such 
disclosiire  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSMG,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  file  folders. 

RETRIEV  ABILITY: 

Records  are  retrieved  by  name. 

SAFEGUARDS: 

Measures  to  prevent  unauthorized 
disclosiu^s  are  implemented  as 
appropriate  for  each  location  and  for  the 
particular  records  maintained  in  each 
project.  Each  site  implements  personnel, 
physical  and  procedural  safeguards 
such  as  the  following: 


1.  Authorized  Users:  Access  is  limited 
to  personnel  involved  in  safety  glasses 
issuance  program,  to  supervisors  of 
employees  who  have  requested  glasses, 
and  to  personnel  involved  in 
accounting. 

2.  Physical  Safeguards:  Record  storage 
locations  are  locked  when  unattended. 

3.  Procediu-al  Safeguards:  Access  to 
file  rooms  and  files  is  controlled  by 
system  manager  or  designee. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  contained  in  NIH 
Manual  Chapter  1743,  Appendix  1 — 
"Keeping  and  Destroying  Records" 
(HHS  Records  Management  Manual, 
Appendix  B-361),  item  1300-B-3, 
which  allows  records  to  be  kept  for  a 
maximum  period  of  five  years.  Refer  to 
the  NIH  Manual  Chapter  for  specific 
disposition  instructions. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Deputy  Director,  Division  of  Safety, 
Office  of  Research  Services  (ORS), 
Building  31,  Room  1C02,  31  Center 
Drive,  Bethesda,  MD  20892. 

NOTIFICAIXM  PROCEDURE: 

Write  to  the  System  Manager  to 
determine  if  a  record  exists.  The 
requester  must  also  verify  his  or  her 
identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  imderstands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act,  subject 
to  a  five  thousand  dollar  fine. 

RECORD  ACCESS  PROCEDURE: 

Same  as  Notification  Procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being 
sought.  Individuals  may  also  request 
listings  of  accountable  disclosures  that 
have  been  made  of  their  records,  if  any. 

CONTESTING  RECORD  PROCEDURE: 

Write  to  the  official  at  the  address 
specified  under  Notification  Procedixres 
above,  and  reasonably  identify  the 
record  and  specify  the  information  to  be 
contested,  the  corrective  action  sought, 
and  the  reasons  for  the  correction,  with 
supporting  information  to  how  the 
record  is  inaccurate,  incomplete, 
untimely  or  irrelevant.  The  right  to 
contest  records  is  limited  to  information 
which  is  inconiplete,  irrelevant, 
incorrect,  or  untimely  (obsolete). 

RECORD  SOURCE  CATEGORIES: 

Previous  employer  and  education 
institutions. 


SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
09-25-0011 
SYSTEM  NAME: 

Clinical  Research:  Blood  Donor 
Records,  HHS/NIH/CC. 

SECURTTY  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

Transfusion  Medicine  Department, 
Clinical  Center  (CC),  Building  10,  Room 
1C711, 10  Center  Drive,  Bethesda,  MD 
20892-1184. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Donors  of  blood  and  blood 
components  to  be  used  in  the  NIH 
Clinical  Center  for  patient  infusions. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Past  donations,  blood  types, 
phenotypes.  Laboratory  results  of 
infectious  disease  testing,  serologic 
reactions  on  all  blood  samples, 
donations  of  blood  or  blood 
components. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTEM: 

"Preparation  of  Biological  Products" 
of  the  Public  Health  Service  Act  (42 
U.S.C.  263). 

PURPOSE(S): 

1.  To  provide  a  means  for  contacting 
blood  donors  for  patient  care  and 
research. 

^.  To  provide  a  medical  history  of  all 
donors  for  the  transfusion  records  of 
each  blood  imit. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  HHS 
contractors  and  their  staff  in  order  to 
accomplish  the  purposes  for  which  the 
records  are  collected.  The  recipients  are 
required  to  comply  with  the 
requirements  of  the  Privacy  Act  with 
respect  to  such  records. 

2.  Certain  diseases  and  conditions, 
including  infectious  diseases,  may  be    ~ 
reported  to  State  or  Federal  government 
as  required  by  State  or  Federal  law. 

3.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

4.  In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
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that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  for  example  in 
defending  against  a  claim  based  upon  an 
individuaJ's  mental  or  physical 
condition  and  alleged  to  have  arisen 
because  of  activities  of  the  Public  Health 
Service  in  connection  with  such 
individual,  the  Department  may 
disclose  such  records  as  it  deems 
desirable  or  necessary  to  the  Department 
of  Justice  or  other  appropriate  Federal 
agency  to  enable  that  agency  to  present 
an  effective  defense,  provided  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

5.  (a)  PHS  may  inform  the  sexual  and/ 
or  needle-sharing  partner(8)  of  a  subject 
individual  who  is  infected  with  the 
human  immunodeficiency  virus  (HIV) 
of  their  exposure  to  HIV,  under  the 
foUovtring  circumstances:  (1)  The 
information  has  been  obtained  in  the 
course  of  clinical  activities  at  PHS 
facilities  carried  out  by  PHS  personnel 
or  contractors;  (2)  The  PHS  employee  or 
contractor  has  made  reasonable  efforts 
to  counsel  and  encourage  the  subject 
individual  to  provide  the  information  to 
the  individual's  sexual  or  needle- 
sharing  partner(s);  (3)  The  PHS 
employee  or  contractor  determines  that 
the  subject  individual  is  imlikely  to 
provide  the  information  to  the  sexual  or 
needle-sharing  partner(s)  or  that  the 
provision  of  such  information  cimnot 
reasonably  be  verified;  and  (4)  The 
notification  of  the  partner(s)  is  made, 
whenever  possible,  by  the  subject 
individual's  physician  or  by  a 
professional  coimselor  and  shall  follow 
standard  counseling  practices. 

(b)  PHS  may  disclose  information  to 
State  or  local  public  health  departments, 
to  assist  in  the  notification  of  die  subject 
individual's  sexual  and/or  needle- 
sharing  partner(s),  or  in  the  verification 
that  the  subject  individual  has  notified 
such  sexual  or  needle-sharing  partner(s). 

POLICES  AND  PRACTICES  FOR  STORMG, 
RETRCVMG,  ACCESSMG,  RETAMMQ,  ANO 
DISPOSING  OF  MCOROS  M  THE  SYSrai: 

STORAGE: 

Records  are  stored  in  a  computer  file, 
on  donor  cards,  and  on  microfilm. 

retrievabuty: 

Records  are  retrieved  by  a  unique 
control  number  assigned  to  each 
individual  donor. 


safeguards: 

Access  is  granted  only  to  authorized 
employees  in  the  Department  of 
Transftision  Medicine  including 
physicians,  nurses,  technologists, 
computer  operators,  and  the 
department's  administrative  officer. 

1.  Authorized  Users:  Access  is  granted 
only  to  authorized  employees  of  the 
Department  of  Transfusion  Medicine 
including  physicians,  nurses 
technologists,  computer  operators  and 
the  secretary  to  the  Chief. 

2.  Physical  Safeguards:  Record 
facilities  are  locked  when  system 
personnel  are  not  present. 

3.  Procedural  Safeguards:  Access  to 
manual  files  is  limited  to  authorized 
users.  Access  to  computerized  records  is 
controlled  by  the  use  of  security  codes 
knov^rn  only  to  the  authorized  users. 

These  practices  are  in  compliance 
with  the  standards  of  Chapter  45-13  of 
the  HHS  General  Administration 
Manual,  "Safeguarding  Records 
Contained  in  Systems  of  Records," 
supplementary  Chapter  PHS  hf:  45-13, 
and  the  HHS  Automated  Information 
Systems  Security  Program  Handbook. 

retention  and  disposal: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  contained  in  NIH 
Manual  Chapter  1743,  Appendix  1 — 
"Keeping  and  Destroying  Records" 
(HHS  Records  Management  Manual, 
Appendix  B-361),  item  3000-E-50. 
Refer  to  the  NIH  Manual  Chapter  for 
specific  conditions  on  disposal. 

SYSTEM  MANAQEfHS)  AND  ADDRESS: 

Chief,  Transfusion  Medicine 
Department,  Clinical  Center  (CC), 
Building  10,  Room  1C711, 10  Center 
Drive,  Bethesda,  MD  20892-1184. 

NOmCATION  PROCEDURE: 

Write  to  the  System  Manager  to 
determine  if  a  record  exists.  The 
requester  must  also  verify  his  or  her 
identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  imderstands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  imder  the  Act,  subject 
to  a  five  thousand  dollar  fine. 

An  individual  who  requests 
notification  of  or  access  to  a  medical 
record  shall,  at  the  time  the  request  is 
made,  designate  in  writing,  a 
responsible  representative,  who  may  be 
a  physician,  who  will  be  willing  to 
review  the  record  and  inform  the  subject 
individual  of  its  contents  at  the 
representative's  discretion. 


RECORD  ACCESS  PROCEDURE: 

To  obtain  access  to  a  record,  contact 
the  System  Manager  at  the  address 
specified  above.  Requesters  should 
provide  the  same  information  as  is 
required  under  the  Notification 
Procedures  above.  Individuals  may  also 
request  listings  of  accountable 
disclosures  that  have  been  made  of  their 
records,  if  any. 

CONTCSTMQ  RECORD  PROCEDURE: 

Write  to  the  official  specified  under 
Notification  Procedures  above,  and 
reasonably  identify  the  record  and 
specify  the  information  being  contested, 
the  corrective  action  sought,  and  your 
reasons  for  requesting  the  correction, 
along  with  supporting  information  to 
show  how  the  record  is  inaccurate, 
incomplete,  untimely,  or  irrelevant.  The 
right  to  contest  recorids  is  limited  to 
information  which  is  incomplete, 
irrelevant,  incorrect,  or  untimely 
(obsolete). 

RECORD  SOURCE  CATEGORKS: 

Data  are  collected  from  the 
individual. 

SYSTEMS  EXEMPTED  FROM  CERTAM  PROVISIONS 
OF  THE  ACT: 

None. 
0»-2S-0012 
SYSTEM  NAME: 

Clinical  Research:  Candidate  Healthy 
Volunteer  Records,  HHS/NIH/CC. 

SECURITY  CLASSIFICATION: 

None. 

SYSTEM  LOCATKM: 

Clinical  Research  Volunteer  Program. 
Building  61, 10  Cloister  Court, 
Bethesda,  MD  20892-4754. 

CATE00RK8  OF  MOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Normally  healthy  individuals  who 
volunteer  to  participate  in  NIH  studies. 

CATEOORKS  OF  RECORDS  M  TME  SYSTBl: 

Program  application,  health 
questionnaire  and  record  of 
participation. 

AUTNORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
42  U.S.C.  241,  263. 

PURP08E(8): 

1.  To  determine  suitability  for 
participation  in  the  normal  volunteer 
program. 

2.  To  document  remimeration  of 
normal  volunteers. 

3.  To  provide  a  record  of  participation 
to  be  used  (a)  in  writing  letters  of 
recommendation/reference  for  the 
volunteer,  and  (b)  preparing  reports  on 
the  normal  volimteer  program. 
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ROUTINE  USES  OF  RECORDS  MAmTAINEO  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

1.  Clinical  research  data  are  made 
available  to  approved  or  collaborating 
researchers,  including  HHS  contractors 
and  grantees. 

2.  Certain  diseases  and  conditions, 
including  infectious  diseases,  may  be 
reported  to  appropriate  representatives 
of  State  or  Federal  Government  as 
required  by  State  or  Federal  law. 

3.  Information  may  be  used  to 
respond  to  congressional  inquiries  for 
constituents  concerning  admission  to 
the  NIH  Clinical  Center. 

4.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Program  applications  and  health 
questionnaires  are  stored  in  file  folders. 
Records  of  participation  are  stored  in 
databases  and  date  files. 

RETRIEV  ability: 

Records  are  retrieved  by  name. 

SAFEGUARDS: 

Measures  to  prevent  unauthorized 
disclosures  are  implemented  as 
appropriate  for  each  location  and  for  the 
particular  records  maintained  in  each 
project.  Each  site  implements  personnel, 
physical,  procedural  safeguards  such  as 
the  following: 

1.  Authorized  Users:  Access  is  granted 
only  to  the  Healthy  Volunteer  Program 
staff  and  to  NIH  physicians  who  have 
requested  the  recruitment  of  volunteers 
for  their  clinical  research  projects. 

2.  Physical  Safeguards:  Access  to  the 
files  is  strictly  controlled  by  the  files 
staff.  Records  may  be  removed  from  the 
file  only  at  the  request  of  the  system 
manager  or  other  authorized  employees. 
Record  facilities  are  locked  when 
system  personnel  are  not  present. 

3.  Procedural  Safeguards:  Access  to 
the  files  is  strictly  controlled  by  the  files 
staff.  Records  may  be  removed  from  the 
file  only  at  the  request  of  the  system 
manager  or  other  authorized  employees. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  contained  in  NIH 
Manual  Chapter  1743,  Appendix  1- 
"Keeping  and  Destroying  Records" 
(HHS  Records  Management  Manual, 
Appendix  B-361),  item  3000-E-61. 
which  allows  records  to  be  kept  for  a 


maximum  period  of  three  years  after  the 
volunteer  period  ends.  Refer  to  the  NIH 
Manual  Chapter  for  specific  conditions 
on  disposal. 

system  MANAQER(S)  and  ADDRESS: 

Director,  Clinical  Research  Volunteer 
Program,  Building  61,10  Cloister  Court, 
Bethesda.  MD  20892-4745. 

NOTIFICATION  PROCEDURE: 

Write  to  the  System  Manager  to 
determine  if  a  record  exists.  The 
requester  must  also  veriiy  his  or  her 
identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act,  subject 
to  a  five  thousand  dollar  fine. 

An  individual  who  requests 
notification  of  or  access  to  a  medical 
record  shall,  at  the  time  the  request  is 
made,  designate  in  writing,  a 
responsible  representative,  who  may  be 
a  physician,  who  will  be  willing  to 
review  the  record  and  inform  the  subject 
individual  of  its  contents  at  the 
representative's  discretion. 

A  parent  or  guardian  who  requests 
notification  of,  or  access  to,  a  child's  or 
incompetent  person's  medical  record 
shall  designate  a  family  physician  or 
other  health  professional  (other  than  a 
family  member]  to  whom  the  record,  if 
any,  will  be  sent.  The  parent  or  guardian 
must  verify  relationship  to  the  child  or 
incompetent  person  as  well  as  his  or  her 
own  identity. 

RECORD  ACCESS  PROCEDURE: 

To  obtain  access  to  a  record,  contact: 
Clinical  Research  Volunteer  Program. 
National  Institutes  of  Health,  10  Cloister 
Court,  Building  61.  Bethesda.  MD 
20892-4754  and  provide  the 
information  described  under 
notification  procedures  above. 
Requesters  should  also  reasonably 
specify  the  record  contents  being 
sought.  Individuals  may  also  request 
listings  of  accountable  disclosures  that 
have  been  made  of  theirrecords,  if  any.  ~ 

CONTESTING  RECORD  PROCEDURE: 

Write  to  the  official  at  the  address 
specified  under  notification  procedures 
above,  and  reasonably  identify  the 
record  and  specify  the  information  to  be 
contested,  the  corrective  action  sought, 
and  the  reasons  for  the  correction,  with 
supporting  justification.  The  right  to 
contest  records  is  limited  to  information 
which  is  incomplete,  irrelevant, 
incorrect,  or  untimely  (obsolete). 


RECORD  SOURCE  CATEGORIES: 

Volunteer. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
09-25-0014 
SYSTEM  NAME: 

Clinical  Research:  Student  Records, 
HHS/NIH/OD/OIR/OE. 

SECURITY  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

Office  of  Education,  Office  of 
Intramural  Research,  Office  of  the 
Director  (OD),  Building  2,  Room  2E06, 
2  Center  Drive,  Bethesda,  MD  20892- 
1158. 

Write  to  the  System  Manager  at  the 
address  below  for  the  address  of  any 
Federal  Records  Center  where  records 
from  this  system  may  be  stored.  . 

CATEGORIES  OF  INDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Potential  and  accepted  Clinical  and 
Research  Fellows,  medical  students,  and 
other  students  in  NIH  training  programs. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Application  form,  transcripts, 
references,  evaluations. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

42  U.S.C.  241. 

PURPOSE(S): 

1 .  To  identify  candidates  for  clinical 
and  research  fellow,  clinical  elective, 
and  other  training  positions. 

2.  To  maintain  a  permanent  record  of 
those  individuals  who  have  received 
clinical  research  training  at  the  NIH  for 
historical  and  reference  uses. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

1.  Information  may  be  used  to 
respond  to  congressional  inquiries 
regarding  constituents  who  have 
applied  for  training  programs. 

2.  Information  may  be  used  to 
respond  to  hospitals  and  other 
healthcare  institutions  seeking 
verification  of  training  for  physicians 
who  trained  in  NIH  clinical  programs. 

pouoes  and  practices  for  storing, 
retrcving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

storage: 

Records  are  stored  in  file  folders, 
electronic  databases  and  disks. 

retrkvabuty: 

Records  are  retrieved  by  name  and 
year. 
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safeguards: 

Measures  to  prevent  the  unauthorized 
disclosure  of  information  covered  under 
the  Privacy  Act  are  implemented  for 
each  training  program  administered 
through  the  Office  of  Education. 

1.  Authorized  Users:  Staff  in  the 
Office  of  Education  are  instructed  to 
disclose  information  only  to  NIH 
personnel  who  are  involved  in  the 
evaluation  and  selection  of  candidates 
for  intramural  training  programs. 

2.  Physical  Safeguan^:  Paper  files  and 
disks  are  stored  in  cabinets  in  a  locked 
room  that  is  under  constant  surveillance 
by  security  personnel.  Electronic 
databases  are  accessible  only  with  a 
password  on  secure  web  sites. 

3.  Procedural  safeguards:  Access  to 
the  paper  files  is  strictly  controlled  by 
the  Office  of  Education  staff.  Files  may 
be  removed  only  Mrith  the  approval  of 
the  system  manager  or  other  authorized 
official(s). 

retention  AND  disposal: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  contained  in  NIH 
Manual  Chapter  1743,  Appendix  1- 
"Keeping  and  Destroying  Records" 
(HHS  Records  Management  Manual, 
Appendix  B-361),  items  2300-320-1- 
13,  which  allows  records  to  be  kept  up 
to  a  maximum  period  of  ten  years.  Refer 
to  the  NIH  Manual  Chapter  for  specific 
disposition  instructions. 

SYSTEM  MANAaER(S)  AND  ADDRESS: 

Deputy  Director,  Office  of  Education, 
Office  of  Intramural  Research,  Office  of 
the  Director  (OD),  Building  2,  Room 
2E06,  2  Center  Drive,  Bethesda,  MD 
20892-1158. 

NOmCATKM  proccoure: 

Write  to  the  System  Manager  to 
determine  if  a  record  exists.  The 
requester  must  also  verify  his  or  her 
identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  vmder  false  pretenses  is  a 
criminal  offense  under  the  Act,  subject 
to  a  five  thousand  dollar  fine. 

RECORD  ACCESS  PROCEDURE: 

To  obtain  access  to  a  record,  contact 
the  System  Manager  at  the  above 
address  and  provide  the  information 
described  under  notification  proceduires 
above.  Requesters  should  also 
reasonably  specify  the  record  contents 
being  sought.  Individuals  may  also 
request  Ustings  of  accountable 
disclosures  that  have  been  made  of  their 
records,  if  any. 


CONTESTING  RECORD  procedure: 

Write  to  the  System  Manager  at  the 
address  specified  above,  and  reasonably 
identify  the  record  and  specify  the 
information  to  be  contested,  the 
corrective  action  sought,  and  the 
reasons  for  the  correction,  Mrith 
supporting  justification.  The  right  to 
contest  records  is  limited  to  information 
which  is  incomplete,  irrelevant, 
incorrect,  or  untimely  (obsolete). 

record  source  CATEGORIES: 

AppUcants,  universities  and  teachers. 

SYSraiS  EXBIPTEO  FROM  CERTAM  PROVISIONS 
OF  THE  act: 

None. 
09-25-0033 

SYSTEM  name: 

International  Activities:  Fellowships 
Awarded  by  Foreign  Organizations, 
HHS/NIH/FIC. 

SECURITY  CLASSnCATION: 

None. 

SYSTEM  LOCATION: 

Fogarty  International  Center  (FIC), 
Building  31.  Room  B2C39,  31  Center 
Ehive,  Bethesda,  MD  20892. 

Write  to  System  Manager  at  the 
address  below  for  the  address  of  any 
Federal  Records  Center  where  records 
from  this  system  may  be  stored. 

categories  of  moividuals  covered  by  the 
system: 

U.S.  citizens  qualified  in  health- 
related  sciences  submitting  applications 
through  NIH  for  fellowships  for  study 
abroad. 

CATEQORKS  OF  RECORDS  IN  THE  SYSTEM: 

Applications  and  associated  records 
and  reports. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
PURPOSE(S): 

To  perform  scientific  reviews  and 
evaluations  of  applicants'  suitability  of 
referral  to  awarding  organization  in 
foreign  countries. 

ROUTME  uses  OF  RECORDS  MAMTAMEO  M  THE 
SYSTEM,  MCLWMG  CATEQORKS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

1.  After  review  by  the  operating 
agency  review  panel  the  applications 
and  all  supporting  documents  are 
forwarded  to  the  foreign  organizations 
or  agencies  making  awards. 

2.  In  addition,  such  appUcation  may 
be  made  available  to  authorized 
employees  and  agents  of  the  Federal 
Government  for  purposes  of 
investigations,  inspections  and  audits, 
and,  in  appropriate  cases,  to  the 
Department  of  Justice  for  prosecution 
under  civil  and  criminal  laws. 


3.  Disclosive  may  be  made  to  a 
congressional  office  &t>m  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

4.  Disclosure  may  be  made  to  the 
Department  of  Justice,  or  to  a  court  or 
other  tribunal,  when  (a)  HHS,  or  any 
component  thereof;  or  (b)  any  HHS    . 
employee  in  his  or  her  official  capacity; 
or  (c)  any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States  or  any  agency  thereof 
where  HHS  detennines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components,  is  a  party  to  litigation 
or  has  any  interest  in  such  litigation, 
and  HHS  determines  that  the  use  of 
such  records  by  the  Department  of 
Justice,  court  or  other  tribunal  is 
relevant  and  necessary  to  the  litigation 
and  woiild  help  in  the  effective 
representation  of  the  governmental 
party,  provided,  however,  that  in  each 
case,  HHS  determines  that  such 
disclosiu^  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

POUCCS  AND  PRACnCES  FOR  STORINQ, 
RCTRKVMG,  ACCCSSINQ,  RETAINING,  AND 
DISPOSMG  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  file  folders. 

RETRKVABILfTY: 

Records  are  retrieved  by  name  and 
fellowship  niunber. 

SAFEGUARDS: 

Measiues  to  prevent  unauthorized 
disclosures  are  implemented  as 
appropriate  for  each  location  and  for  the 
particular  records  maintained  in  each 
project.  Each  site  implements  personnel, 
physical  and  procedural  safeguards 
such  as  the  following: 

1.  Authorized  Users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  regular  access  only  to 
FIC  program  staff.  Other  one-time  and 
special  access  by  other  employees  is 
granted  on  a  need-to-know  basis  as 
specifically  authorized  by  the  system 
manager. 

2.  Physical  Safeguards:  The  records 
are  maintained  in  locked  file  cabinets, 
and  offices  are  locked  during  off-duty 
hours. 

3.  Procedural  Safeguards:  Access  to 
file  rooms  and  files  is  strictly  controlled 
by  files  staff.  Records  may  be  removed 
from  files  only  at  the  request  of  the 
system  manager  or  other  authorized 
employees. 


60750 


Federal  Register /Vol.  67,  No.  187 /Thursday,  September  26,  2002 /Notices 


RETENTION  AND  DISPOSAL: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  contained  in  NIH 
Manual  Chapter  1743,  Appendix  1 — 
"Keeping  and  Destroying  Records" 
(HHS  Records  Management  Manual, 
Appendix  B-361),  items  2300-320-5, 
which  allows  records  to  be  destroyed 
after  a  maximum  period  of  six  years 
after  the  close  of  a  case.  Refer  to  the  NIH 
Manual  Chapter  for  specific  disposition 
instructions. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Director,  Division  of  International 
Training  and  Research,  Fogarty 
International  Center  (FIC),  Building  31, 
Room  B2C39,  31  Center  Drive,  Bethesda, 
MD  20892. 

NOTIFICATtON  PROCEDURE: 

Requests  for  notification  of  or  access 
to  records  should  be  addressed  to  the 
System  Manager,  as  listed  above.  The 
requester  must  also  verify  his  or  her 
identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act,  subject 
to  a  five  thousand  dollar  fine. 

RECORD  ACCESS  PROCEDURE: 

Same  as  Notification  Procedures. 
Requesters  should  also  reasonably  * 
specify  the  record  contents  being 
sought.  Individuals  may  also  request 
listings  of  accountable  disclosures  that 
have  been  made  of  their  records,  if  any. 

CONTESTING  RECORD  PROCEDURE: 

Contact  the  official  under  Notification 
Procedures  above,  and  reasonably 
identify  the  record  and  specify  the 
information  to  be  contested,  and  state 
the  corrective  action  sought,  and  your 
reasons  for  requesting  the  correction, 
along  with  supporting  information  to 
show  how  the  record  is  inaccurate, 
incomplete,  untimely  or  irrelevant. 

RECORD  SOURCE  CATEGORIES: 

Applicants  and  persons  supplying 
references. 

SYSTEMS  EXEMPTED  PROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
09-25-0034 

SYSTEM  name: 

International  Activities:  Scholars-in- 
Residence  Program,  HHS/NIH/FIC. 

SECUflfTY  CLASSmCATION: 

None. 


SYSTEM  LOCATION: 

Fogarty  International  Center  (FIC). 
Building  16,  Room  202, 16  Center  Drive, 
Bethesda,  MD  20892. 

Write  to  System  Manager  at  the 
address  below  for  the  address  of  the 
Federal  Records  Center  where  records 
may  be  stored. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Distinguished  scientists  and  scholars 
invited  to  accept  NIH  scholarships. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Employment  and  education  histories; 
references. 

AUTHORTTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

42  U.S.C.  2421,  "International 
Cooperation"  of  the  PHS  Act. 

PURPOSE(S): 

To  administer  and  award  scholarships 
to  distinguished  scientists. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

1.  Information  is  made  available  to 
authorized  employees  and  agents  of  the 
Federal  Govenunent  for  purposes  of 
investigations,  inspections  and  audits, 
and  in  appropriate  cases,  to  the 
Department  of  Justice  for  prosecution 
under  civil  and  criminal  laws. 

2.  Disclosure  may  be  made  to  a 
congressional  office  fi'om  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

3.  The  Department  of  Health  and 
Human  Services  (HHS)  may  disclose 
information  from  this  system  of  records 
to  the  Department  of  Justice,  or  to  a 
court  or  other  tribunal,  when  (a)  HHS, 
or  any  component  thereof;  or  (b)  any^ 
HHS  employee  in  his  or  her  official 
capacity;  or  (c)  any  HHS  employee  in 
his  or  her  individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States  or  any  agency  thereof 
where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components,  is  a  party  to  litigation 
or  has  any  interest  in  such  litigation, 
and  HHS  determines  that  the  use  of 
such  records  by  the  Department  of 
Justice,  court  or  other  tribunal  is 
relevant  and  necessary  to  the  litigation 
and  would  help  in  the  effective 
representation  of  the  governmental 
party,  provided,  however,  that  in  each 
case,  HHS  determines  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 


POUCtES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  file  folders. 

retrievability: 
Records  are  retrieved  by  name. 

SAFEGUARDS: 

Measures  to  prevent  unauthorized 
disclosures  are  implemented  as 
appropriate  for  each  location  and  for  the 
particular  records  maintained  in  each 
project.  Each  site  implements  personnel, 
physical,  and  procedural  safeguards 
such  as  the  following: 

1.  Authorized  Users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  gr9ht  regular  access  only  to 
FIC  program  staff.  Other  one-time  and 
special  access  by  other  employees  is 
granted  on  a  need-to-know  biisis  as 
specifically  authorized  by  the  system 
manager. 

2.  Physical  safeguards:  Records  are 
kept  in  file  cabinets.  Offices  are  locked 
during  off-duty  hours. 

3.  Procedural  safeguards:  Access  to 
files  is  strictly  controlled  by  files  staff. 
Files  may  be  removed  only  at  the 
request  of  the  system  manager  or  other 
authorized  employee. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  contained  in  NIH 
Manual  Chapter  1743,  Appendix  1 — 
"Keeping  and  Destroying  Records" 
(HHS  Records  Management  Manual, 
Appendix  B-361),  items  2300-320-7 
which  allows  records  to  be  destroyed 
after  a  maximum  period  of  six  years 
after  the  close  of  a  case.  Refer  to  the  NIH 
Manual  Chapter  for  specific  retention 
instructions. 

SYSTEM  MANAQER(S)  AND  ADDRESS(ES): 

Director,  Division  of  Advanced 
Studies  and  Policy  Analysis,  Fogarty 
International  Center  (FIC).  Building  16, 
Room  202, 16  Center  Drive,  Bethesda, 
MD  20892-6705. 

NOTIFICATION  PROCEDURE: 

Requests  for  notification  of  or  access 
to  records  should  be  addressed  to  the 
System  Manager,  as  listed  above.  The 
requester  must  also  verify  his  or  her 
identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  imderstands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  imder  false  pretenses  is  a 
criminal  offense  under  the  Act,  subject 
to  a  five  thousand  dollar  fine. 
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RECORD  ACCESS  PROCEDURE: 

Same  as  Notification  Procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being 
sought.  Individuals  may  also  request 
listings  of  accountable  disclosures  that 
have  been  made  of  their  records,  if  any. 

CONTESTING  RECORD  PROCEDURE: 

Contact  the  official  under  Notification 
Procedures  above,  and  reasonably 
identify  the  record  and  specify  the 
information  to  be  contested,  and  state 
the  corrective  action  sought.  The  right  to 
contest  records  is  limited  to  information 
which  is  incomplete,  irrelevant, 
incorrect,  or  untimely  (obsolete). 

RECORD  SOURCE  CATEGORIES: 

Information  is  obtained  fi'om  invitees, 
reference  sources,  and  persons 
supplying  recommendations. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
09-25-0036 
SYSTEM  NAME: 

Extramural  Awards  and  Chartered 
Advisory  Conunittees  (IMP AC  2), 
Contract  Information  (DCIS),  and 
Cooperative  Agreement  Information, 
HHS/NIH. 

SECURITY  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

Office  of  Policy  for  Extramural 
Research  Administration,  Office  of 
Extramural  Research,  Office  of  the 
Director  (OD),  Rockledge  II,  Room  2172, 
6701  Rockledge  Drive,  Bethesda,  MD 
20892. 

Office  of  Federal  Advisory  Conunittee 
Policy,  Office  of  the  Director  (OD), 
Building  31,  Room  3B-59,  31  Center 
Drive,  Bethesda,  MD  20892. 

Office  of  Acquisition  Management 
and  Policy,  Office  of  the  Director  (OD), 
6100  Executive  Boulevard,  Room  6D01, 
Bethesda,  MD  20892. 

CATEGORIES  OF  INOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Principal  investigators;  program 
directors;  program  and  projects  staff  and 
others  named  in  the  application; 
National  Research  Service  Awards 
(NRSA)  trainees  and  fellows;  research 
career  awardees;  chartered  advisory 
committee  members;  contractor 
personnel;  subcontractor  personnel;  and 
consultants. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Fimding  applications,  awards, 
associated  records,  trainee 
appointments,  current  and  historical 


information  pertaining  to  chartered 
advisory  committees,  and  past 
performance  information  pertaining  to 
contractors. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5.  U.S.C.  301;  42  U.S.C.  217a,  241, 
282(b)(6),  284a,  and  288.  48  CFR 
Subpart  15.3  and  Subpart  42.15. 

PURPOSE(S):         "^ 

1.  To  support  centralized  grant 
programs  of  the  Public  Health  Service. 

Services  are  provided  in  the  areas  of 
grant  application  assignment  and 
referral,  initial  review,  council  review, 
award  processing  and  grant  accounting. 
The  database  is  used  to  provide 
complete,  accurate,  and  up-to-date 
reports  to  all  levels  of  management. 

2.  To  maintain  commimication  with 
former  fellows  and  trainees  who  have 
incurred  a  payback  obligation  through 
the  National  Research  Service  Award 
Program. 

3.  To  maintain  current  and  historical 
information  pertaining  to  the 
establishment  of  chartered  advisory 
committees  of  the  National  Institutes  of 
Health  and  the  appointment  or 
designation  of  their  members. 

4.  To  maintain  ciirrent  and  historical 
information  pertaining  to  contracts 
awarded  by  the  National  Institutes  of 
Health,  and  performance  evaluations  on 
NIH  contracts  and  contracts  awarded  by 
other  Federal  agencies  that  participate 
in  the  NIH  Contractor  Performance 
System. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  the 
National  Technical  Information  Service 
(NTIS),  Department  of  Commerce,  for 
dissemination  of  scientific  and  fiscal 
information  on  funded  awards  (abstract 
of  research  projects  and  relevant 
administrative  and  financial  data). 

2.  Disclosure  may  be  made  to  the 
cognizant  audit  agency  for  auditing. 

3.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

4.  Disclosure  may  be  made  to 
qualified  experts  not  within  the 
definition  of  Department  employees  as 
prescribed  in  Department  regulations  for 
opinions  as  a  part  of  the  application 
review  process. 

5.  Disclosure  may  be  made  to  a 
Federal  agency,  in  response  to  its 
request,  in  connection  with  the  issuance 
of  a  license,  grant  or  other  benefit  by  the 
requesting  agency,  to  the  extent  that  the 
record  is  relevant  and  necessary  to  the 


requesting  agency's  decision  in  the 
matter. 

6.  Disclosiire  of  past  performance 
information  pertaining  to  contractors 
may  be  made  to  a  Federal  agency  upon 
request.  In  addition,  routine  access  to 
past  performance  information  on 
contractors  will  be  provided  to  Federal 
agencies  that  subscribe  to  the  NIH 
Contractor  Performance  System. 

7.  A  record  may  be  disclosed  for  a 
research  purpose,  when  the  Department: 
(A)  Has  determined  that  the  use  or 
disclosure  does  not  violate  legal  or 
policy  limitations  under  which  the 
record  was  provided,  collected,  or 
obtained;  (B)  has  determined  that  the 
research  purpose  (1)  cannot  be 
reasonably  accomplished  unless  the 
record  is  provided  in  individually 
identifiable  form,  and  (2)  justifies  the 
risk  to  the  privacy  of  the  individual  that 
additional  exposure  of  the  record  might 
bring;  (C)  has  required  the  recipient  to 
(1)  establish  reasonable  administrative, 
technical,  and  physical  safeguards  to 
prevent  unauthorized  use  or  disclosure 
of  the  record,  (2)  remove  or  destroy  the 
information  that  identifies  the 
individual  at  the  earliest  time  at  which 
removal  or  destruction  can  be 
accomplished  consistent  with  the 
purpose  of  the  research  project,  unless 
the  recipient  has  presented  adequate 
justification  of  a  research  or  health 
natxire  for  retaining  that  information, 
and  (3)  make  no  further  use  or 
disclosure  of  the  record  except  (a)  in 
emergency  circumstances  affecting  the 
health  or  safety  of  any  individual,  (b)  for 
use  in  another  research  project,  imder 
these  same  conditions,  and  with  written 
authorization  of  the  Department,  (c)  for 
disclosure  to  a  properly  identified 
person  for  the  purpose  of  an  audit 
related  to  the  research  project,  if 
information  that  would  enable  research 
subjects  to  be  identified  is  removed  or 
destroyed  at  the  earliest  opportunity 
consistent  with  the  purpose  of  the  audit, 
or  (d)  when  required  by  law;  and  (D)  has 
secured  a  written  statement  attesting  to 
the  recipient's  understanding  of,  and 
willingness  to  abide  by  these  provisions. 

8.  Disclosure  may  be  made  to  a 
private  contractor  or  Federal  agency  for 
the  purpose  of  collating,  analyzing, 
aggregating  or  otherwise  refining 
records  in  this  system.  The  contractor  ar 
Federal  agency  will  be  required  to 
maintain  Privacy  Act  safeguards  with 
respect  to  these  records. 

9.  Disclosure  may  be  made  to  a 
grantee  or  contract  institution  in 
connection  with  performance  or 
administration  under  the  conditions  of 
the  particular  award  or  contract. 

10.  Disclosure  may  be  made  to  the 
Department  of  Justice,  or  to  a  court  or 
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other  adjudicative  body,  from  this 
system  of  records  when  (a)  HHS,  or  any 
component  thereof;  or  (b)  any  HHS 
officer  or  employee  in  his  or  her  official 
capacity;  or  (c)  any  HHS  officer  or 
employee  in  his  or  her  individual 
capacity  where  the  Department  of 
Justice  (or  HHS,  where  it  is  authorized 
to  do  so)  has  agreed  to  represent  the 
officer  or  employee;  or  (d)  the  United 
States  or  any  agency  thereof  where  HHS 
determines  that  the  proceeding  is  likely 
to  affect  HHS  or  any  of  its  components, 
is  a  party  to  proceeding  or  has  any 
interest  in  the  proceeding,  and  HHS 
determines  that  the  records  are  relevant 
and  necessary  to  the  proceeding  and 
would  help  in  the  effective 
representation  of  the  governmental 
pily. 

POLICIES  AND  PRACTICES  FOR  STORING. 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  Of  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Records  are  stored  by  name, 
application,  grant  or  contract  ID 
number,  and  contractor  tax  ID  number. 

retrievabiuty: 

Records  are  retrieved  by  name, 
application,  grant  or  contract  ID 
number,  and  contractor  tax  ID  number. 

SAFEGUARDS: 

1.  Authorized  Users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  regular  access  only  to 
NIH  extramural  and  advisory  committee 
staff,  NIH  contract  management  staff, 
and  Federal  acquisition  personnel. 
Other  one-time  and  special  access  by 
other  employees  is  granted  on  a  need- 
to-know  basis  as  specifically  authorized 
by  the  System  manager. 

2.  Physical  Safeguards:  Physical 
access  to  Office  of  Extramural  Research 
(OER)  work  areas  is  restricted  to  OER 
employees.  Physical  access  to  the  Office 
of  Acquisition  and  Policy  (OAMP)  work 
areas  is  restricted  to  OAMP  employees. 
Physical  access  to  Office  of  Federal 
Advisory  Committee  Policy  (OFACP) 
work  areas  is  restricted  to  OFACP 
employees.  Access  to  the  contractor 
performance  files  is  restricted  through 
the  use  of  secure  socket  layer  encryption 
and  through  an  IBM  password 
protection  system.  Only  authorized 
government  contracting  personnel  are 
permitted  access.  Access  is  monitored 
and  controlled  by  OAMP. 

3.  Procedural  Safeguards:  Access  to 
source  data  files  is  strictly  controlled  by 
files  staff.  Records  may  be  removed  from 
files  only  at  the  request  of  the  System 
manager  or  other  authorized  employee. 
Access  to  computer  files  is  controlled  by 
the  use  of  registered  accoimts,  registered 


initials,  keywords,  and  similar  limited 
access  systems. 

These  practices  are  in  compliance 
with  the  standards  of  Chapter  45-13  of 
the  HHS  General  Administration 
Manual,  "Safeguarding  Records 
Contained  in  Systems  of  Records," 
supplementary  Chapter  PHS  hf:  45-13, 
and  the  HHS  Automated  Information 
Systems  Security  Program  Handbook. 

retentwn  and  disposal: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  contained  in  NIH 
Manual  Chapter  1743,  Appendix  1 — 
"Keeping  and  Destroying  Records" 
(HHS  Records  Management  Manual, 
Appendix  B-361),  item  4000-A-2, 
which  allows  records  to  be  destroyed 
when  no  longer  needed  for 
administrative  purposes.  Refer  to  the 
NIH  Manual  Chapter  for  specific 
disposition  instructions. 

system  manager(s)  and  address: 

For  Extramural  Awards:  Director, 
Extramural  Information  ^Systems, 
Division  of  Grants  Compliance  and 
Oversight  in  the  Office  of  Policy  for 
Extramural  Research  Administration 
(OPERA),  Office  of  Extramural  Research, 
Office  of  the  Director  (OD),  Rockledge  H, 
Room  2172,  6701  Rockledge  Drive. 
Bethesda,  MD  20892. 

For  Chartered  Federal  Advisory 
Committees  of  the  National  Institutes  of 
Health:  Director,  Office  of  Federal 
Advisory  Committee  Policy,  Office  of 
the  Director,  Building  31,  Room  3B-59, 
31  Center  Drive,  Bethesda,  MD  20892. 
For  Contmcts:  Office  of  Acquisition 
Management  and  Policy,  Office  of  the 
Director  (OD),  6100  Executive 
Boulevard,  Room  6D01,  Bethesda,  MD 
20892. 

NOTIFICATION  PROCEDURE: 

The  requester  must  also  verify  his  or 
her  identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  imderstands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Privacy  Act, 
subject  to  a  five  thousand  dollar  fine. 

RECORD  ACCESS  PROCEDURE: 

Same  as  Notification  Procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being 
sought.  Individuals  may  also  request 
listings  of  accountable  disclosures  that 
have  been  made  of  their  records,  if  any. 

CONTESTING  RECORD  PROCEDURE: 

Contact  the  official  under  Notification 
Procedures  above,  and  reasonably 


identify  the  record  and  specify  the 
information  to  be  contested,  and  state 
the  corrective  action  sought  and  the 
reasons  for  the  correction,  with 
supporting  justification.  The  right  to 
contest  records  is  limited  to  information 
which  is  incomplete,  irrelevant, 
incorrect,  or  untimely  (obsolete). 

RECORD  SOURCE  CATEGORIES: 

-Applicant  institution,  individual, 
individual's  educational  institution  and 
references,  and  participating  Federal 
acquisition  personnel. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
09-25-0041 
SYSTEM  name: 

Research  Resources:  Scientists 
Requesting  Hormone  Distribution.  HHS/ 
NIH/NIDDK. 

SECURITY  classification: 

_  None. 

SYSTEM  LOCATION: 

National  Institute  of  Diabetes,  and 
Digestive  Kidney  Diseases  (NIDDK), 
Democracy  Plaza  n.  Room  693,  6707 
Democracy  Boulevard,  Bethesda,  MD 
20892-5460. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Scientists  requesting  hormones  from 
the  National  Institute  of  Diabetes,  and 
Digestive  Kidney  Diseases. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

justification  for  request  for  hormones, 
including  requester's  competence. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
42  U.S.C.  241,  263,  289a,  289c. 

PURPOSE(S): 

1.  For  review  of  applications 
requesting  hormones  and  antibodies  for 
research  purposes,  prior  to  awarding    - 
these  substances. 

2.  To  determine  if  the  requester  is 
qualified  to  receive  these  materials. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM.  mCLUOING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  NIDDK 
Contractors  for  distribution  of  various 
hormones  to  requesters. 

2.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

3.  In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
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employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Departinent  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  the 
Department  may  disclose  such  records 
as  it  deems  desirable  or  necessary  to  the 
Department  of  Justice  to  enable  that 
Department  to  present  an  effective 
defense,  provided  that  such  disclosure 
is  compatible  with  the  purpose  for 
which  the  records  were  collected. 

Records  may  be  disclosed  to  student 
volunteers,  individuals  working  under  a 
personal  services  contract,  and  other 
individuals  performing  functions  for 
PHS  who  do  not  technically  have  the 
status  of  agency  employees,  if  they  need 
the  records  in  the  performance  of  their 
agency  functions. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  file  folders. 

RETRIEVABILrrY: 

Records  are  retrieved  by  name. 

SAFEGUARDS: 

1.  Authorized  Users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  regular  access  only  to 
staff  working  for  the  contractor  who 
need  the  records  for  hormone 
distribution,  to  NIH  staff  who  supervise 
the  Hormone  Distribution  Program,  and, 
as  approved  by  the  system  manager,  to 
scientists  and  physicians  who  may  have 
need  of  the  information  for  research. 

2.  Physical  Safeguards:  Records  are 
kept  in  cabinets  in  offices  which  are 
locked  during  off-duty  hours  and  which 
have  alarms. 

3.  Procedural  Safeguards:  Access  to 
files  is  strictly  controlled  by  files  staff. 
Files  may  be  obtained  only  at  the 
request  of  the  system  manager  or  other 
authorized  employee. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 

Control  Schedule  contained  in  NIH 
Manual  Chapter  1743,  Appendix  1 — 
Keeping  and  Destroying  Records"  (HHS 
Records  Management  Manual, 
Appendix  B-361),  item  3000-G-3, 
which  allows  records  to  be  kept  as  long 
as  they  are  useful  in  scientific  research. 
Refer  to  the  NIH  Manual  Chapter  for 
specific  disposition  instructions. 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Hormone  Distribution 
Program,  National  Institute  of  Diabetes, 
Digestive  and  Kidney  Diseases  (NIDDK), 
Democracy  Plaza  II,  Room  693.  6707 
Democracy  Boulevard,  Bethesda,  MD 
20892. 

NOmCATKM  PROCEDURE: 

To  determine  if  a  record  exists  write 
to:  Administrative  Officer,  National 
Institute  of  Diabetes,  Digestive  and 
Kidney  Diseases  (NIDDK),  Building  31, 
Room  9A46,  31  Center  Drive,  Bethesda, 
MD  20892. 

The  requester  must  also  verify  his  or 
her  identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  imderstands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act,  subject 
to  a  five  thousand  dollar  fine. 

RECORD  ACCESS  PROCEDURE: 

Same  as  Notification  Procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being 
sought.  Individuals  may  also  request 
listings  of  accountable  disclosures  that 
have  been  made  of  their  records,  if  any. 

CONTESTING  RECORD  PROCEDURE: 

Contact  the  official  under  Notification 
Procedures  above,  and  reasonably 
identify  the  record  and  specify  the 
information  to  be  contested,  and  state 
the  corrective  action  sought  and  the 
reasons  for  the  correction,  with 
supporting  justification.  The  right  to 
contest  records  is  limited  to  information 
which  is  incomplete,  irrelevant, 
incorrect,  or  untimely  (obsolete). 

RECORD  SOURCE  CATEGORIES: 

Data  is  obtained  from  the  individual. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
09-25-0054 

SYSTEM  NAME: 

Administration:  Property  Accounting 
(Card  Key  System),  HHS/NIH/ORS. 

SECURITY  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

NIH  Computer  Center,  National 
Institutes  of  Health,  Building  12  A. 
Room  1011, 12  South  Drive,  Bethesda, 
MD  20892. 

Office  of  Research  Services,  Building 
13,  Room  215, 13  South  Drive, 
Bethesda,  MD  20892-5758. 

Facilities  Engineering  Branch, 
National  Institute  of  Enviromnental 


Health  Sciences  (NIEHS),  102-01,  PO 
Box  12233,  Research  Triangle  Park,  NC 
27709. 

categories  of  indiviouals  covered  by  the 
system: 

Employees  of  the  National  Institutes 
of  Health  who  are  issued  card  keys. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Property  management. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  5  U.S.C.  5901;  5  U.S.C. 
7903;  40  U.S.C.  318a;  42  U.S.C.  241. 

PURPOSE(S): 

Used  for  card  keys  issuance  and 
control. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  M  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  ANO 
THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

2.  In  the  event  that  a  system  of  records 
maintained  by  this  agency  to  carry  out 
its  functions  indicates  a  violation  or 
potential  violation  of  law,  whether  civil, 
criminal  or  regulatory  in  nature,  and 
whether  arising  by  general  statute  or 
particular  program  statute,  or  by 
regulation,  rule  or  order  issued  pursuant 
thereto,  the  relevant  records  in  the 
system  of  records  may  be  referred,  as  a 
routine  use,  to  the  appropriate  agency, 
whether  Federal,  or  foreign,  charged 
with  the  responsibility  of  investigating 
or  prosecuting  such  violation  or  charged 
with  enforcing  or  implementing  the 
statute,  or  rule,  regulation  or  order 
issued  pursuant  thereto. 

3.  In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity:  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  the 
Department  may  disclose  such  records 
as  it  deems  desirable  or  necessary  to  the 
Department  of  Justice  to  enable  that 
Department  to  present  an  effective 
defense,  provided  that  such  disclosure 
is  compatible  with  the  piirpose  for 
which  the  records  were  collected. 
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POUOES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSiNG  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  file  folders,  and 
on  magnetic  media. 

retrievabiuty: 
Records  are  retrieved  by  name. 

SAFEGUARDS: 

1.  Authorized  Users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  regular  access  only  to 
officials  whose  duties  require  use  of  the 
information.  Other  one-time  and  special 
access  by  other  employees  is  granted  on 
a  need-to-know  basis  as  specifically 
authorized  by  the  system  manager. 

2.  Physical  Safeguards:  Textual 
records  are  stored  in  offices  which  are 
locked  when  not  in  use. 

3.  Procedural  Safeguards:  Computer 
files  are  password  protected. 

These  practices  are  in  compliance 
with  the  standards  of  Chapter  45-13  of 
the  HHS  General  Administration 
Manual,  "Safeguarding  Records 
Contained  in  Systems  of  Records," 
supplementary  Chapter  PHS  hf:  45-13, 
and  the  HHS  Automated  Information 
Systems  Security  Program  Handbook. 

RETENTION  AND  D6P0SAL: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  contained  in  NIH 
Manual  Chapter  1743,  Appendix  1 — 
"Keeping  and  Destroying  Records" 
(HHS  Records  Management  Manual. 
Appendix  B-361),  item  1300-C-14, 
which  allows  records  to  be  destroyed 
after  all  listed  credentials  are  accounted 
for  or  three  months  after  the  retiun  of 
credentials  to  the  issuing  office.  Refer  to 
the  NIH  Manual  Chapter  for  specific 
instructions. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Management  Analyst,  Division  of 
Engineering  Services,  Office  of  Research 
Services  (ORS),  Building  3,  Room  112, 
3  Center  Drive,  Bethesda,  MD  20892- 
0307. 

Chief,  Facilities  Engineering  Branch, 
National  Institute  of  Enviroimiental 
Health  Sciences  (NIEHS).  102-01,  PO 
Box  12233,  Research  Triangle  Park,  NC 
27709. 

NOmCATION  PfMJCEDURE: 

Write  to  the  System  Manager  to 
determine  if  a  record  exists.  The 
requester  must  also  verify  his  or  her 
identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  imderstands  that 
the  knowing  and  willful  request  for 


acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act,  subject 
to  a  five  thousand  dollar  fine. 

RECORD  ACCESS  PROCEDURE: 

Same  as  Notification  Procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being 
sought.  Individuals  may  also  request 
listings  of  accoimtable  disclosures  that 
have  been  made  of  their  records,  if  any. 

CONTESTING  RECORD  PROCEDURE! 

Write  to  the  official  specified  under 
Notification  Procedures  above,  and 
reasonably  identify  the  record  and 
specify  the  information  being  contested, 
the  corrective  action  sought,  and  your 
reasons  for  requesting  the  correction, 
along  with  supporting  information  to 
show  how  the  record  is  inaccurate, 
incomplete,  imtimely  or  irrelevant.  The 
right  to  contest  records  is  limited  to 
itiformation  which  is  incomplete, 
irrelevant,  incorrect,  or  imtimely 
(obsolete). 

RECORD  SOURCE  CATEGORIES: 

Data  is  obtained  from  the  individual. 

SYStEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
09-25-0078 
SYSTEM  NAME:     ' 

Administration:  Consultant  File, 
HHS/NIH/NHLBI. 

SECURITY  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

National  Heart,  Lung,  and  Blood 
Institute  (NHLBI),  Rockledge  11,  6701 
Rockledge  Drive,  Bethesda,  MD  20892. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

List  of  considtants  available  for  use  in 
evaluation  of  National  Heart,  Lung,  and 
Blood  Institute  special  grants  and 
contracts. 

CATEGORIES  OF  RECORDS  W  THE  SYSTEM: 

Names  and  resumes. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTEM: 
42  U.S.C.  241(d).  281. 

PURPOSE(S): 

1.  To  identify  and  select  experts  and 
consultants  for  program  reviews  and 
evaluations. 

2.  For  use  in  evaluation  of  NHLBI 
special  grants  and  contracts. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM.  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

2.  In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  the 
Department  may  disclose  such  records 
as  it  deems  desirable  or  necessary  to  the 
Department  of  Justice  to  enable  that 
Department  to  present  an  effective 
defense,  provided  that  such  disclosure 
is  compatible  with  the  purpose  for 
which  the  records  were  collected. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING.  ACCESSMG,  RETAMMG,  AND 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Computer  disk  and  file  folders. 

RETRIEVABIUTY: 

Records  are  retrieved  by  name. 

SAFEGUARDS: 

1.  Authorized  Users:  Data  on 
computer  files  is  accessed  by  keyword 
known  only  to  authorized  users. 

2.  Physical  Safeguards:  Rooms  where 
records  are  stored  are  locked  when  not 
in  use. 

3.  Procedural  Safeguards:  Diuing 
regular  business  hours,  rooms  are 
unlocked  but  are  controlled  by  on-site 
personnel. 

These  practices  are  in  compliance 
with  the  standards  of  Chapter  45-13  of 
the  HHS  General  Administration 
Manual,  "Safeguarding  Records 
Contained  in  Systems  of  Records," 
supplementary  Chapter  PHS  hf:  45-13, 
and  the  HHS  Automated  Information 
Systems  Security  Program  Handbook. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  and  disposed  of 
uinder  the  authority  of  the  NIH  Records 
Control  Schedule  contained  in  NIH 
Manual  Chapter  1743,  Appendix  1 — 
"Keeping  and  Destroying  Records" 
(HHS  Records  Management  Manual, 
Appendix  B-361),  item  1100-G.  Refer  to 
the  NIH  Manual  Chapter  for  specific 
disposition  instructions. 
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SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Review  Branch,  National  Heart, 
Lung,  and  Blood  Institute  (NHLBI). 
Rockledge  II,  Room  7178,  6701 
Rockledge  Drive,  Bethesda,  MD  20892. 

NOTIFICATION  PROCEDURE: 

To  determine  if  a  record  exists, 
contact:  Privacy  Act  Coordinator, 
National  Heart.  Lung,  and  Blood 
Institute  (NHLBI),  Building  31,  Room 
5A33.  31  Center  Drive.  Bethesda.  MD 
20892-2490. 

The  requester  must  also  verify  his  or 
her  identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  also  pretenses  is  a 
criminal  offense  under  the  Act,  subject 
to  a  five  thousand  dollar  fine. 

RECORD  ACCESS  PROCEDURE: 

Same  as  Notification  Procedvu«s. 
Requesters  should  also  reasonably 
specify  the  record  contents  being 
sought.  Individuals  may  also  request 
listings  of  accountable  disclosures  that 
have  been  made  of  their  records,  if  any. 

CONTESTING  RECORD  PROCEDURE: 

Contact  the  official  under  Notification 
Procedures  above,  and  reasonably 
identify  the  record  and  specify  the 
information  to  be  contested,  and  state 
the  corrective  action  sought.  The  right  to 
contest  records  is  limited  to  information 
which  is  incomplete,  irrelevant, 
incorrect,  or  untimely  (obsolete). 

RECORD  SOURCE  CATEGORIES: 

Subject  individual. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
09-25-0087 
SYSTEM  NAME: 

Administration:  Senior  Staff,  HHS/ 

NIH/NIAID. 

SECURITY  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

National  Institute  of  Allergy  and 
Infectious  Diseases  (NIAID),  Building 
31,  Room  7A50,  31  Center  Drive, 
Bethesda,  MD  20892. 

Write  to  System  Manager  at  the 
address  below  for  the  address  of  the 
Federal  Records  Center  where  records 
from  this  system  may  be  stored. 


CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Current  and  former  key  professional 
employees  of  the  Institute,  and 
consultants. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

''     Press  releases,  curricula  vitae, 
nominations  for  awards,  and 
photographs. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

42  U.S.C.  241(d).  289a. 

PURPOSE(S): 

For  background  records  to  provide 
public  announcements  on  National 
Institute  of  Allergy  and  Infectious 
Diseases  research. 

ROUTME  USES  OF  RECORDS  MAMTAINED  M  THE 
SYSTEM,  MCLUOMQ  CATE00ME8  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosure  may  be  made  to  a 
congressional  office  fitim  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

POLICIES  AND  PRACTICES  FOR  STORMG, 
RETRCVBIQ,  ACCESSVIG,  RETAMMG,  AND 
DISPOSM6  OF  RECORDS  M  THE  SYSTEM: 

storage: 

Stored  in  file  folders. 

retrievabuty: 
Retrieved  by  name. 

safeguards: 

Measures  to  prevent  unauthorized 
disclosures  are  implemented  as 
appropriate  for  each  location  and  for  the 
particular  records  maintained  in  each 
project.  Each  site  implements  personnel, 
physical,  and  procedural  safeguards 
such  as  the  following: 

1.  Authorized  Users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  regular  access  only  to 
staff  whose  duties  require  the  use  of 
such  information.  Authorized  users  are 
located  in  the  Office  of  the  Director. 
NIAID.  Other  one  time  and  special 
access  by  other  employees  is  granted  on 
a  need-to-know  basis  as  specifically 
authorized  by  the  system  manager.  ' 

2.  Physical  Safeguards:  Records  in 
this  system  are  stored  in  file  folders 
which  are  kept  in  locked  cabinets.  The 
room  is  locked  during  off-duty  hours. 

3.  Procedural  Safeguards:  Access  to 
files  is  strictly  controlled  by  files  staff. 
Records  may  be  removed  from  files  only 
at  the  request  of  the  system  manager  or 
other  authorized  employee. 

retention  and  disposal: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  contained  in  NIH 


Manual  Chapter  1743,  Appendix  1 — 
"Keeping  and  Destroying  Records" 
(HHS  Records  Management  Manual, 
Appendix  B-361),  item  1100-G.  Refer  to 
the  NIH  Manual  Chapter  for  specific 
disposition  instructions. 

SYSTEM  MANAGeR(8)  AND  ADDRESS: 

Director,  Office  of  Communications 
and  Public  Liaison,  National  Institute  of 
Allergy  and  Infectious  Diseases  (NIAID), 
Building  31,  Room  7A-50,  31  Center 
Drive,  Bethesda.  MD  20892. 

NOTIFICATION  PROCEDURE: 

To  determine  if  a  record  exists,  write 
to:  Privacy  Act  Coordinator,  National 
Institute  of  Allergy  and  Infectious 
Diseases  (NIAID),  6700-8  Rockledge 
Drive,  Room  2143,  Bethesda,  MD  20892. 
The  requester  must  also  verify  his  or  her 
identity  by  providing  either  a 
notariaation  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act,  subject 
to  a  five  thousand  dollar  fine. 

RECORD  ACCESS  PROCEDURE: 

Same  as  record  Notification 
Procedures.  Requesters  should  also 
reasonably  specify  the  record  contents 
being  sought.  Individuals  may  also 
request  listings  of  accoimtable 
disclosures  that  have  been  made  of  their 
records,  if  any. 

CONTESTING  RECORD  PROCEDURE: 

Contact  the  System  Manager  at  the 
address  above,  and  reasonably  identify 
the  record  and  specify  the  information 
to  be  contested,  and  state  the  corrective 
action  sought  and  the  reasons  for  the 
correction,  with  supporting  justification. 
The  right  to  contest  records  is  limited  to 
information  which  is  incomplete, 
irrelevant,  incorrect,  or  untimely 
(obsolete). 

RECORD  SOURCE  CATEGORCS:     . 

Individuals  and  newspaper  clippings. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
09-25-0099 

SYSTEM  NAME: 

Clinical  Research:  Patient  Medical 
Records,  HHS/NIH/CC. 

SECURITY  CLASSIFICATION: 

None. 
SYSTEM  LOCATKM: 

Medical  Record  Department,  Clinical 
Center,  Building  10,  Room  1N208, 10 
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Center  Drive,  Bethesda.  MD  20892-1192 
and  at  private  organizations  under 
contract.  Write  to  the  system  manager 
for  a  list  of  current  locations. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Registered  Clinical  Center  patients 
and  some  individuals  not  registered  as 
patients  but  seen  in  the  Clinical  Center 
for  diagnostic  tests. 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

Medical  treatment  records. 

AUTHORtTY  FOR  MAlNTENAftCE  Of  THE  SYSTEM: 

42  U.S.C.  241,  248:  "Research  and 
Investigation,"  and  "Hospitals,  Medical 
Examinations,  and  Medical  Care." 

PURPOS£(S):  I 

1.  To  provide"  a  continuous  history  of 
the  treatment  afforded  individual 
patients  in  the  Clinical  Center. 

2.  To  provide  a  data  base  for  the 
clinical  research  conducted  within  the 
hospital. 

ROUTINE  USES  Of  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  Of  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

1.  Information  may  be  used  to 
respond  to  Congressional  inquiries  for 
constituents  concerning  their  admission 
to  NIH  Clinical  Center. 

2.  Social  Work  Department  may  give 
pertinent  information  to  community 
agencies  to  assist  patients  or  their 
families. 

3.  Referring  physicians  receive 
medical  information  for  continuing 
patient  care  after  discharge. 

4.  Information  regarding  diagnostic 
problems,  or  having  xmusual  scientific 
value  may  be  disclosed  to  appropriate 
medical  or  medical  research 
organizations  or  consultants  in 
connection  with  treatment  of  patients  or 
in  order  to  accomplish  the  research 
purposes  of  this  system.  For  example, 
tissue  specimens  may  be  sent  to  the 
Armed  Forces  Institute  of  Pathology;  X- 
rays  may  be  sent  for  the  opinion  of  a 
radiologist  with  extensive  experience  in 
a  particular  kind  of  diagnostic 
radiology.  The  recipients  are  required  to 
maintain  Privacy  Act  safeguards  with 
respect  to  these  records. 

5.  Records  may  be  disclosed  to 
representatives  of  the  Joint  Commission 
on  Accreditation  of  Hospitals 
conducting  inspections  to  ensure  that 
the  quality  of  the  Clinical  Center 
medical  record-keeping  meets 
established  standards. 

6.  Certain  diseases  and  conditions, 
including  infectious  diseases,  may  be 
reported  to  appropriate  representatives 
of  State  or  Federal  Government  as 
required  by  State  or  Federal  law. 


7.  Medical  information  may  be 
disclosed  in  identifiable  form  to  tiunor 
registries  for  maintenance  of  health 
statistics,  e.g.,  for  use  in  epidemiologic 
studies. 

8.  The  Department  contemplates  that 
it  may  contract  with  a  private  firm  for 
transcribing,  updating,  copying,  or 
otherwise  refining  records  in  this 
system.  Relevant  records  will  be 
disclosed  to  such  a  contractor.  The 
contractor  will  be  required  to  comply 
with  the  requirements  of  the  Privacy  Act 
with  respect  to  such  records. 

9.  In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Deparbnent  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
lier  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  for  example  in 
defending  against  a  claim  based  upon  an 
individual's  mental  or  physical 
condition  and  alleged  to  have  arisen 
because  of  activities  of  the  Public  Health 
Service  in  connection  with  such 
individual,  the  Department  may 
disclose  such  records  as  it  deems 
desirable  or  necessary  to  the  Department 
of  Justice  to  enable  that  agency  to 
present  an  effective  defense,  provided 
that  such  disclosure  is  compatible  with 
the  purpose  for  which  the  records  were 
collected. 

lO.(a).  PHS  may  inform  the  sexual 
and/or  needle-sharing  partner(s)  of  a 
subject  individual  who  is  infected  with 
the  hvunan  immunodeficiency  virus 
(HIV)  of  their  exposure  to  HTV,  under 
the  following  circumstances:  (1)  The 
information  has  been  obtained  in  the 
course  of  clinical  activities  at  PHS 
facilities  carried  out  by  PHS  personnel 
or  contractors;  (2)  The  PHS  employee  or 
contractor  has  made  reasonable  efforts 
to  coimsel  and  encourage  the  subject 
individual  to  provide  the  information  to 
the  individual's  sexual  or  needle- 
sharing  partner(s);  (3)  The  PHS 
employee  or  contractor  determines  that 
the  subject  individual  is  unlikely  to 
provide  the  information  to  the  sexual  or 
needle-sharing  partner(s)  or  that  the 
provision  of  such  information  cannot 
reasonably  be  verified;  and  (4)  The 
notification  of  the  partner(s)  is  made, 
whenever  possible,  by  the  subject 
individual's  physician  or  by  a 
professional  counselor  and  shall  follow 
standard  counseling  practices. 

(b).  PHS  may  disclose  information  to 
State  or  local  public  health  departments, 
to  assist  in  the  notification  of  Uie  subject 


individual's  sexual  and/or  needle- 
sharing  partner(s),  or  in  the  verification 
that  the  subject  individual  has  notified 
such  sexual  or  needle-sharing  partner(s). 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAQE: 

Records  are  stored  in  file  folders  and/ 
or  on  microfiche,  and  on  computer 
tapes. 

RETRIEVABIUTV: 

Records  are  retrieved  by  unit  nimiber 
and  patient  name. 

SAFEGUARDS: 

Measiues  to  prevent  unauthorized 
disclosures  are  implemented  as 
appropriate  for  each  location  and  for  the 
particular  records  maintained  in  each 
project.  Each  site  implements  personnel, 
physical,  and  procedural  safeguards 
such  as  the  following: 

1.  Authorized  f/sers:  Employees 
maintaining  records  in  this  system  are 
instructed  to  grant  regular  access  only  to 
physicians  and  dentists  and  other  health 
care  professionals  officially 
participating  in  patient  care,  to 
contractors,  or  to  NIH  researchers 
specifically  authorized  by  the  system 
manager. 

2.  Physical  Safeguards:  All  record 
facilities  are  locked  when  system 
personnel  are  not  present. 

3.  Procedural  Safeguards:  Access  to 
files  is  strictly  controlled  by  the  system 
manager.  Records  may  be  removed  only 
by  system  persoimel  following  receipt  of 
a  request  signed  by  an  authorized  user. 
Access  to  computerized  records  is 
controlled  by  the  use  of  security  codes 
known  only  to  the  authorized  user. 
Codes  are  user-  and  function-specific. 

Contractor  compliance  is  assured 
through  inclusion  of  Privacy  Act 
requirements  in  contract  clauses,  and 
through  monitoring  by  contract  and 
project  officers.  Contractors  who 
maintain  records  in  this  system  are 
instructed  to  make  no  disclosure  of  the 
records  except  as  authorized  by  the 
System  Manager. 

These  practices  are  in  compliance 
with  the  standards  of  Chapter  45-13  of 
the  HHS  General  Administration 
Manual,  "Safeguarding  Records 
Contained  in  Systems  of  Records," 
supplementary  Chapter  PHS  hf:  45-13, 
and  the  HHS  Automated  Information 
Systems  Security  Program  Handbook. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  contained  in  NIH 
Manual  Chapter  1743,  Appendix  1 — 
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"Keeping  and  Destroying  Records" 
"  (HHS  Records  Management  Manual, 
Appendix  B-361),  item  3000-E-22, 
which  allows  records  to  be  kept  until  no 
longer  needed  for  scientific  reference. 
Refer  to  the  NIH  Manual  Chapter  for 
specific  disposition  instructions. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Medical  Record  Department, 
Clinical  Center  (CC),  Building  10,  Room 
1N208, 10  Center  Drive,  Bethesda,  MD 
20892-1192. 

NOTIFICATKm  PROCEDURE: 

To  determine  if  a  record  exists,  write 
to  the  System  Manager  at  the  above 
address.  The  requester  mvist  provide 
tangible  proof  of  identity,  such  as  a 
driver's  license.  If  no  identification 
papers  are  available,  the  requester  must 
verify  his  or  her  identity  by  providing 
either  a  notarization  of  the  request  or  a 
written  certification  that  the  requester  is 
who  he  or  she  claims  to  be  and 
understands  that  the  knowing  and 
willful  request  for  acquisition  of  a 
record  pertaining  to  an  individual  under 
false  pretenses  is  a  criminal  offense 
imder  the  Act,  subject  to  a  five  thousand 
dollar  fine. 

An  individual  who  requests 
notification  of  or  access  to  a  medical/ 
dental  record  shall,  at  the  time  the 
request  is  made,  designate  in  writing  a 
responsible  representative  who  will  be 
willing  to  review  the  record  and  inform 
the  subject  individual  of  its  contents  at 
the  representative's  discretion.  The 
representative  may  be  a  physician,  or 
Other  health  professional,  or  other 
responsible  individual.  The  subject 
individual  will  be  granted  direct  access 
unless  it  is  determined  that  such  access 
is  likely  to  have  an  adverse  effect  on 
him  or  her.  In  that  case,  the  medical/ 
dental  record  will  be  sent  to  the 
designated  representative.  The 
individual  will  be  informed  in  writing 
if  the  record  is  sent  to  the 
representative. 

A  parent  or  guardian  who  requests 
notification  of  or  access  to  a  child's/ 
incompetent  person's  record  shall 
designate  a  family  physician  or  other 
health  professional  (other  than  a  family 
member)  to  whom  the  record,  if  any, 
will  be  sent.  The  parent  or  guardian 
must  verify  relationship  to  the  child/ 
incompetent  person  as  well  as  his/her 
own  identity. 

RECORD  ACCESS  PROCEDURE: 

Same  as  Notification  Procedures. 
Requesters  should  also  reasonably 
identify  the  specific  reports  and  related 
dates  pertaining  to  the  information  to  be 
released.  There  may  be  a  fee  for 
reproducing  more  than  20  pages  of 


material.  Individuals  may  also  request 
listings  of  accoimtable  disclosures  that 
have  been  made  of  their  records,  if  any. 

CONTESTING  RECORD  PROCEDURE: 

Contact  the  System  Manager  and 
reasonably  identify  the  record  and 
specify  the  information  to  be  contested, 
and  state  the  corrective  action  sought 
and  your  reasons  for  requesting  the 
correction,  along  with  supporting 
information  to  show  how  the  record  is 
inacciirate,  incomplete,  untimely  or 
irrelevant.  The  right  to  contest  records 
is  limited  to  information  which  is 
incomplete,  irrelevant,  incorrect,  or 
untimely  (obsolete). 

RECORD  SOURCE  CATEGORIES: 

Referring  physicians,  other  medical 
facilities  (with  patient's  consent), 
patients,  relatives  of  patients. 

SYSTEMS  EXEMPTED  FROM  CERTAM  PROVISIONS 
OF  THE  ACT: 

None. 
09-25-0105 
SYSTEM  name: 

Administration:  Health  Records  of 
Employees,  Visiting  Scientists,  Fellows, 
and  Others  who  Receive  Medical  Care 
Through  the  Employee  Health  Unit, 
HHS/NIH/ORS. 

SECURITY  CLASSnCATION: 

None. 

SYSTEM  LOCATION: 

Main  Employee  Health  Unit, 
Occupational  Medical  Service,  Bmlding 
10,  6th  Floor  Clinic,  10  Center  Drive, 
Bethesda,  MD  20892. 

Auxiliary  Employee  Health  Unit, 
Occupational  Medical  Service,  Building 
13,  Room  G904, 13  South  Drive, 
Bethesda,  MD  20892. 

Employee  Health  Unit,  Rocky 
Mountain  Laboratories,  Hamilton, 
Montana  59840. 

Employee  Assistance  Program, 
Occupational  Medical  Service,  Building 
31,  Room  B2B57,  31  Center  Drive, 
BeUiesda,  MD  20892. 

CATEGORCS  OF  MOiVIOUALS  COVERED  BY  THE 
SYSTEM: 

Employees,  fellows,  visiting 
scientists,  relatives  of  inpatients, 
visitors,  and  others  who  receive  medical 
care  through  the  Employee  Health  Unit. 

CATEGORKS  OF  RECORDS  M  THE  SYSTEM: 

Medical  records. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTEM: 
5  U.S.cl  7901. 

PURPOSE(S): 

1.  For  medical  treatment. 


2.  Upon  researcher  request  with 
individual's  written  permission,  release 
of  record  for  research  purposes  to 
medical  personnel. 

3.  Upon  request  by  HHS  personnel 
offices  for  determination  of  fitness  for 
duty,  and  for  disabilify  retirement  and 
other  separation  actions. 

4.  For  monitoring  personnel  to  assure 
that  safety  standards  are  maintained. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCUNNNQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  Of  SUCH  USES: 

1.  Disclosure  may  be  made  to  Federal. 
State,  and  local  government  agencies  for 
adjudication  of  benefits  under 
workman's  compensation,  and  for 
disabilify  retirement  and  other 
separation  actions. 

2.  To  distiict  office  of  OPEC, 
Department  of  Labor  with  copies  to  the 
U.S.  Office  of  Personnel  Management 
for  processing  of  disabilify  retirement 
and  other  separation  actions. 

3.  Upon  non-HHS  agency  request,  for 
examination  to  determine  fitness  for 
dufy  with  copies  to  requesting  agency 
and  to  the  U.S.  Office  of  Personnel 
Management. 

4.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  any  inquiry 
from  the  congressional  office  made  at 
the  request  of  the  individual. 

5.  The  Department  of  Health  and 
Human  Services  (HHS)  may  disclose 
information  from  this  system  of  records 
to  the  Department  of  Justice,  or  to  a 
court  or  other  tribunal,  when  (a)  HHS, 
or  any  component  thereof;  or  (b)  any 
HHS  employee  in  his  or  her  official 
capacify;  or  (c)  any  HHS  employee  in 
his  or  her  individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States  or  any  agency  thereof 
where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components,  is  a  party  to  litigation 
or  has  any  interest  in  such  litigation, 
and  HHS  determines  that  the  use  of 
such  records  by  the  Department  of 
Justice,  court  or  other  tribunal  is 
relevant  and  necessary  to  the  litigation 
and  would  help  in  the  effective 
representation  of  the  governmental 
parfy,  provided,  however,  that  in  each 
case,  HHS  determines  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

POLICIES  AND  PRACTICES  FOR  STORMG, 
RETRCVMG,  ACCESSING,  RETASMQ,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTBH: 

STORAGE: 

Records  are  stored  in  file  folders. 
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retrievability: 

Records  are  retrieved  by  name  and 
social  security  number. 

SAFEGUARDS: 

Measures  to  prevent  imauthorized 
disclosures  are  implemented  as 
appropriate  for  each  location  and  for  the 
particular  records  maintained  in  each 
project.  Each  site  implements  personnel, 
physical  and  procedural  safeguards 
such  as  the  following: 

1.  Authorized  Users:  Access  is  Umited 
to  authorized  personnel  (system 
manager  and  staff;  Occupational 
Medicine  Service  staff;  and  personnel 
and  administrative  officers  with  need 
for  information  for  fitness  for  duty, 
disability,  and  other  similar 
determinations). 

2.  Physical  Safeguards:  Files  are 
maintained  in  locked  cabinets. 

3.  Procedural  Safeguards:  Access  to 
files  is  strictly  controlled  by  authorized 
staff. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NTH  Records 
Control  Schedule,  Manual  Chapter  1743 
(HHS  Records  Management  Manual, 
Appendix  B-361),  item  2300-792-3. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Deputy  Director,  Division  of  Safety, 
Office  of  Research  Services  (ORS), 
Building  31,  Room  1C02,  31  Center 
Drive,  Bethesda,  MD  20892. 

Chief,  Rocky  Mountain  Operations 
Branch,  Rocky  Mountain  Laboratories, 
Hamilton,  Montana  59840. 

NOTIFICATION  PROCEDURE: 

Contact  System  Manager  at 
appropriate  treatment  location  listed 
above,  to  determine  if  a  record  exists. 
The  requester  must  also  verify  his  or  her 
identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  imder  false  pretenses  is  a 
criminal  offense  under  the  Act,  subject 
to  five  thousand  dollar  fine. 

RECORD  ACCESS  PROCEDURE: 

Same  as  Notification  Procedures. 
Requester  should  also  reasonably 
specify  the  record  contents  being 
sought.  Individuals  may  also  request 
listings  of  accoimtable  disclosures  that 
have  been  made  of  their  records,  if  any. 

CONTESTING  RECORD  PROCEDURE: 

Write  to  the  official  specified  under 
Notification  Procedures  above,  and 
reasonably  identify  the  record  and 
specify  the  information  being  contested. 


the  corrective  action  sought,  and  your 
reasons  for  requesting  the  correction, 
along  with  supporting  information  to 
show  how  the  record  is  inaccurate, 
incomplete,  untimely  or  irrelevant.  The 
right  to  contest  records  is  limited  to 
information  which  is  incomplete, 
irrelevant,  incorrect,  or  untimely 
(obsolete). 

RECORD  SOURCE  CATEGORIES: 

Records  contain  data  resulting  from 
clinical  and  preventative  services 
provided  at  treatment  location,  and  data 
received  from  individual. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
09-25-0106 
SYSTEM  NAME: 

Administration:  Office  of  the  NIH 
Director  and  Institute/Center 
Correspondence  Records,  HHS/NIH/OD. 

SECURITY  CLASSnCATKM: 

None. 

SYSTEM  LOCATION: 

Executive  Secretariat,  Office  of  the 
Director  (OD),  Building  1,  Room  Bi-55, 
1  Center  Drive,  Bethesda,  MD  20892- 
0122. 

Machine  Room,  Executive  Secretariat, 
Office  of  the  Director  (OD),  Building  31, 
Room  3B33,  31  Center  Drive,  Bethesda, 
MD  20892. 

Office  of  Legislative  Policy  and 
Analysis,  Office  of  the  Director  (OD), 
Building  1,  Room  244, 1  Center  Drive, 
Bethesda,  MD  20892. 

Office  of  Science  Education,  Office  of 
Science  Policy,  Office  of  the  Director 
(OD),  Rockledge  I,  Room  724,  6705 
Rockledge  Drive,  Bethesda,  MD  20892. 

Institute/Center  staff  offices  that 
retain  correspondence  files  and 
computer  servers  which  store  document 
images. 

Write  to  the  appropriate  System 
Manager  listed  in  Appendix  I  for  a  list 
of  current  locations  and  for  the  address 
of  the  Federal  Records  Center  where 
records  are  stored. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  have  contacted  the 
NIH  Director  or  his/her  subordinates,  or 
have  been  contacted  in  writing  by  one 
of  these  officials. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Correspondence  and  other  supporting 
documents:  mailing  lists. 

AUTHORTTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
5  U.S.C.  301;  44  U.S.C.  3101. 


PURPOSE(S): 

1.  To  control,  address,  and  track  all 
correspondence  documents  addressed 
or  directed  to  the  NIH  Director  or  his/ 
her  subordinates,  as  well  as  dociunents/ 
supporting  documents  initiated  by 
them,  in  order  to  assure  timely  and 
appropriate  attention. 

2.  Incoming  correspondence  and 
supporting  docimientation  is  forwarded 
to  other  HHS  components  when  a 
response  from  them  is  warranted. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

2.  Disclosvire  may  be  made  from  this 
system  of  records  by  the  Department  of 
Health  and  Himian  Services  (HHS)  to 
the  Department  of  Justice,  or  to  a  court 
or  Other  tribunal,  when  (a)  HHS,  or  any 
component  thereof;  or  (b)  any  HHS 
employee  in  his  or  her  official  capacity; 
or  (c)  any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States  or  any  agency  thereof 
where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components,  is  a  party  to  litigation 
or  has  any  interest  in  such  litigation, 
and  HHS  determines  that  the  use  of 
such  records  by  the  Department  of 
Justice,  court  or  other  tribimal  is 
relevant  and  necessary  to  the  litigation 
and  would  help  in  the  effective 
representation  of  the  governmental 
party,  provided,  however,  that  in  each 
case,  HHS  determines  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTBI: 

STORAGE: 

Records  are  stored  by  computer  index, 
optical  image  and  in  file  folders. 

RETRIEVABILITY: 

Records  are  retrieved  by  name, 
document  number,  date,  and  subject. 

SAFEGUARDS: 

1.  Authorized  Users:  Access  to  textual 
records  is  limited  to  authorized 
personnel  (system  managers  and  staff). 

2.  Physical  Safeguards:  Physical 
access  to  records  and  to  computer 
servers  containing  records  is  restricted 
to  authorized  personnel. 
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3.  Procedural  Safeguards:  Access  to 
textual  records  is  strictly  controlled  by 
system  managers  and  staff.  Records  may 
be  removed  from  files  only  at  the 
request  of  system  managers  or  other 
authorized  employees.  Computer  files 
are  password  protected. 

These  practices  are  in  compliance 
with  the  standards  of  Chapter  45-13  of 
the  HHS  General  Administration 
Manual,  "Safeguarding  Records 
Contained  in  Systems  of  Records," 
supplementary  Chapter  PHS  hf:  45-13, 
and  the  HHS  Automated  Information 
Systems  Seciirity  Program  Handbook. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  contained  in  NIH 
Manual  Chapter  1743,  Appendix  1 — 
"Keeping  and  Destroying  Records" 
(HHS  Records  Management  Manual, 
Appendix  B-361),  item  1700-C,  which 
allows  records  to  be  kept  for  a 
maximum  period  of  ten  years.  Refer  to 
the  NIH  Manual  Chapter  for  specific 
disposition  instructions. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

System  Managers  are  listed  in 
Appendix  I;  each  maintains  full 
responsibility  for  their  specific 
correspondence  system. 

NOTIFICATION  PROCEDURE: 

To  determine  if  a  record  exists,  write 
to  the  appropriate  System  Manager  as 
listed  in  Appendix  I. 

The  requester  must  also  verify  his  or 
her  identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act,  subject 
to  a  five  thousand  dollar  fine. 

RECORD  ACCESS  PROCEDURE: 

Same  as  Notffication  Procediires. 
Requesters  should  also  reasonably 
specify  the  record  contents  being 
sought.  Individuals  may  also  request 
listings  of  accountable  disclosures  that 
have  been  made  of  their  records,  if  any. 

C0NTESTHM3  RECORD  PROCEDURE: 

Contact  the  official  under  Notification 
Procedures  above,  and  reasonably 
identify  the  record  and  specify  the 
information  to  be  contested,  and  state 
the  corrective  action  sought  and  the 
reasons  for  the  correction.  The  right  to 
contest  records  is  limited  to  information 
which  is  incomplete,  irrelevant, 
incorrect,  or  untimely  (obsolete). 


RECORD  SOURCE  CATEGORIES: 

Records  are  derived  from  incoming 
and  outgoing  correspondence. 

SYSTEMS  EXEMPTED  FROM  CERTAM  PROVISIONS 
OF  THE  ACT: 

None. 
Appendix  I:  System  Managers 

Information  Systems  Manager.  Executive 
Secretariat,  Office  of  the  Director  (OD), 
Building  1,  Room  B146, 1  Center  Drive, 
Bethesda.  MD  20892-0122. 

Acting  Associate  Director,  Office  of 
Legislative  Policy  and  Analysis,  Office  of  the 
Director  (OD).  Building  1.  Room  244. 1 
Center  Drive,  Bethesda,  MD  20892-0160. 

Privacy  Act  Systems  Manager,  Office  of 
Science  Education,  Office  of  Science  Policy. 
Office  of  the  Director  (OD).  Rockledge  I, 
Room  729,  6705  Rockledge  Drive,  Bethesda. 
MD  20892-7984. 

Secretary  to  the  Director,  National  Cancer 
Institute  (NCI),  Building  31.  Room  11A48,  31 
Center  Drive,  Bethesda,  MD  20892-2590. 

Secretary  to  the  Director.  Office  of  the 
Director,  National  Heart,  Lung,  and  Blood 
Institute  (NHLBI).  Building  31,  Room  5A52, 
31  Center  Drive,  Bethesda,  MD  20892-2486. 

Director,  Office  of  Communication  and 
Public  Liaison,  National  Institute  of  Diabetes 
and  Digestive  and  Kidney  (NIDDK),  Building 
31.  Room  9A04,  31  Center  Drive,  Bethesda, 
MD  2089?-2560. 

Executive  Secretariat,  National  Institute  of 
Environmental  Health  Sciences  (NIEHS),  PO 
Box  12233,  South  Campus,  Building  2,  Room 
B201,  Research  Triangle  Park,  NC  27709- 
B201. 

Secretary  to  the  Director,  National  Eye 
Institute  (NEI).  Building  31.  Room  6A03,  31 
Center  Drive,  Bethesda,  MD  20892-2510. 

Executive  Assistant  to  the  Director, 
National  Institute  of  Arthritis  and 
Musculoskeletal  and  Skin  Diseases  (NIAMS), 
Building  31,  Room  4C32,  31  Center  Drive, 
Bethesda,  MD  20892-2350. 

Chief.  Administrative  Management  Branch. 
National  Institute  on  Deafness  and  Other 
Communication  Disorders  (NIDCD),  Building 
31,  Room  3C02,  31  Center  Drive,  Bethesda, 
MD  20892-2320. 

Secretary,  to  the  Director,  National  Institute 
of  General  Medical  Sciences  (NICMS), 
Natcher  Building,  Room  2AN12D,  45  Center 
Drive,  Bethesda.  MD  20892-6200. 

Secretary  to  the  Director,  Office  of  the 
Director,  National  Library  of  Medicine 
(NLM).  Building  38.  Room  2E17,  8600 
Rockville  Pike,  Bethesda,  MD  20894-6075. 

Secretary  to  the  Director,  Fogarty 
International  Center  (FIC).  Building  31,  Room 
B2C02,  31  Center  Drive.  Bethesda.  MD 
20892-2220. 

Special  Assistant  for  Liaison  Activities, 
Office  of  AIDS  Research,  Office  of  the 
Director  (OD).  Building  2.  Room  4E14.  2 
Center  Drive,  Bethesda,  MD  20892. 

Executive  Secretariat,  National  Institute  on 
Drug  Abuse  (NIDA),  Neuroscience  Center, 
6001  Executive  Boulevard,  Room  5101, 
Bethesda,  MD  20892-9585. 

Executive  Secretariat,  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  (NIAAA), 
Willco  Building,  Room  400,  6000  Executive 
Boulevard,  Bethesda,  MD  20892-7003. 


Executive  Secretariat,  National  Institute  of 
Mental  Health  (NIMH),  Neuroscience  Center, 
6001  Executive  Boulevard,  Room  8208. 
Bethesda.  MD  20892-9667. 

Director,  Office  of  Communications, 
National  Center  for  Complementary  and 
Alternative  Medicine  (NCCAM),  Democracy 
Plaza  n,  Room  401 .  6707  Democracy 
Boulevard,  Bethesda,  MD  20892-5475. 

Privacy  Act  Coordinator,  National  Institute 
of  Biomedical  Imaging  and  Bioengineering 
(NIBIB),  Building  31,  Room  1B37,  31  Center 
Drive,  Bethesda,  MD  20892-2077. 

Privacy  Act  Coordinator.  National  Center 
on  Minority  Health  and  Health  Disparities 
(NCMHD),  Democracy  Plaza  II.  Room  800. 
6707  Democracy  Boulevard.  Bethesda.  MD 
20892-5465. 

09-25-0108 

SYSTEM  NAME: 

Personnel:  Guest  Researchers.  Special 
Volunteers,  and  Scientists  Emeriti, 
HHS/NIH/OHRM. 

SECURITY  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

This  system  is  located  in  the 
Personnel/ Administrative  Offices  of 
individual  Institutes/Centers  of  the 
National  Institutes  of  Health.  These 
records  are  interspersed  with  staff 
records  and  filed  alphabetically. 

CATEGORIES  OF  INDMOUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  using  NIH  facilities  who 
are  not  NIH  employees. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Personal  information  including  name, 
address,  date  and  place  of  birth, 
education,  employment,  purpose  for 
which  NIH  facilities  are  desired,  outside 
sponsor,  and  NIH  sponsor. 

AUTHORrrr  for  maintenance  of  the  system: 

42  U.S.C.  241(a)(2).  42  U.S.C. 
282(b)(10),  and  42  U.S.C.  284(b)(l)(k). 

purpose(s): 

To  determine  eligibility  to  use  NIH 
facilities,  to  dociunent  the  individual's 
presence  at  NIH,  and  to  record  that  the 
individual  is  not  an  employee. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  M  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  U.S. 
Office  of  Persoimel  Management  for 
program  evaluation  purposes;  to  General 
Accounting  Office  for  fund 
disbursement  determinations. 

2.  Disclosure  may  be  made  to 
institutions  providing  financial  support. 

3.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  a  verified 
inquiry  from  the  congressional  office 
made  at  the  request  of  that  individual. 
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4.  Disclosure  may  be  made  to  the 
Department  of  Justice  or  to  a  court  or 
other  tribunal,  when  (a)  HHS,  or  any 
component  thereof;  or  (b)  any  HHS 
employee  in  his  or  her  official  capacity; 
or  (c)  any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States  or  any  agency  thereof 
where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components,  is  a  party  to  litigation 
or  has  any  interest  in  such  litigation, 
and  HHS  determines  that  the  use  of 
such  records  by  the  Department  of 
Justice,  court  or  other  tribimal  is 
relevant  and  necessary  to  the  litigation 
and  would  help  in  the  effective 
representation  of  the  governmental 
party,  provided,  however,  that  in  each 
case,  HHS  determines  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

5.  Records  may  be  disclosed  to 
student  volunteers,  individuals  working 
imder  a  personal  services  contract,  and 
other  individuals  performing  functions 
for  PHS  who  do  not  technicaJly  have  the 
status  of  agency  employees,  if  they  need- 
the  records  in  the  performance  of  their 
agency  functions. 

POUCIES  AND  PRACTICES  FOR  STORMG, 
RETRIEVING,  ACCESSMG,  RETAMMG,  AND 
IXSPOSMG  OF  RECORDS  M  THE  SYSTEM: 


STORAGE: 

File  folders  and  computer  programs. 

retrievabiuty: 
Records  are  retrieved  by  name.  . 

SAFEGUARDS: 

For  each  location  and  for  the 
particular  records  maintained  in  each 
project.  Each  site  implements  personnel, 
physical  and  procedural  safeguards 
such  as  the  following: 

1.  Authorized  Users:  Access  is  granted 
only  to  personnel  staff,  administrative 
office  staff  and  management  officials 
directly  involved  in  the  administration 
of  the  Guest  Researcher,  Special 
Volimteer  and  Scientist  Emeriti 
programs. 

2.  Physical  Safeguards:  Record 
facilities  are  locked  when  system 
personnel  are  not  present. 

3.  Procedural  Safeguards:  Access  to 
files  is  strictly  controlled  by  system 
personnel.  Records  may  be  removed 
from  the  file  only  with  the  approval  of 
the  system  manager  or  other  authorized 
employees.  ; 

RETEIfnON  AND  DISPOSAL: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 


Control  Schedule  contained  in  NIH 
Manual  CUiapter  1743,  Appendix  1 — 
"Keeping  and  Destroying  Records" 
(HHS  Records  Management  Manual, 
Appendix  B-361),  item  2300-320-3(a), 
which  allows  records  to  be  destroyed 
after  a  maximuim  period  of  two  years 
after  the  individual  completes  work  at 
NIH.  Refer  to  the  NIH  Manual  Chapter 
for  specific  disposition  instructions. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Personnel/Principal  or  Senior 
Administrative  Officers  of  National 
Institutes  of  Health  Institutes/Centers. 

NOTIFICATION  PROCEDURE: 

To  determine  if  a  record  exists  and 
where  it  is  located,  contact  the  Privacy 
Act  Coordinator,  Office  of  Hiunan 
Resource  Management,  Office  of  the 
Director  (OD),  Building  31,  Room  1C39, 
31  Center  Drive,  Bethesda.  MD  20892. 

The  requester  must  also  verify  his  or 
her  identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  imder  the  Act,  subject 
to  a  five  thousand  dollar  fine. 

RECORD  ACCESS  PROCEDURE: 

Contact  the  Personnel  Officer  or 
Administrative  Officer  in  whose  office 
the  record  is  located  and  provide 
verification  of  identity  as  described 
under  notification  procedure  above. 
Requesters  should  also  reasonably 
specify  the  record  contents  being 
sought.  Individuals  may  also  request 
listings  of  accountable  disclosures  that 
have  been  made  of  their  records,  if  any. 

CONTESTING  RECORD  PROCEDURE: 

Write  to  the  official  specffied  under 
Notification  Procedures  above,  and 
reasonably  identify  the  record  and 
specify  the  information  being  contested, 
the  corrective  action  sought,  and  your 
reasons  for  requesting  the  correction, 
along  with  supporting  information  to 
show  how  the  record  is  inaccurate, 
incomplete,  untimely  or  irrelevant.  The 
right  to  contest  records  is  limited  to 
information  which  is  incomplete, 
irrelevant,  incorrect,  or  untimely 
(obsolete). 

RECORD  SOURCE  CATEGORCS: 

Subject  individual,  NIH  sponsor, 
funding  institution. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 


09-25-0115 
SYSTEM  NAME: 

Administration:  Curriciila  Vitae  of 
Consultants  and  Clinical  Investigators, 
HHS/NIH/NIAID. 

SECURITY  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

National  Institute  of  Allergy  and 
hifectious  Diseases  (NIAID),  6700-B 
Rockledge  Drive,  Room  3134,  Bethesda, 
MD  20892-7630. 

McKesson  BioServices  Corporation, 
7501  Standish  Place,  Rockville,  MD 
20850. 

Write  to  the  System  Manager  at  the 
address  below  for  the  address  of  the 
Federal  Records  Center  where  records 
are  stored. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Consultants  and  Clinical  Investigators 
under  National  Institute  of  Allergy  and 
Infectious  Diseases  (NIAID) 
Investigational  New  Drug  Applications. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Curricula  vitae. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

42  U.S.C.  241,  289a. 

PURPOSE(S): 

1.  To  maintain  a  record  of  the 
investigators  under  Investigational  New 
Drug  (IND)  applications. 

2.  To  appoint  consultants  to  the 
NIAID  Institutional  Review  Board  (IRE). 

ROUTME  USES  OF  RECORDS  HAMTAMED  IN  THE 
SYSTEM,  MCLUDMG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

2.  The  Department  of  Health  and 
Human  Services  (HHS)  may  disclose 
information  from  this  system  of  records 
to  the  Department  of  Justice,  or  to  a 
court  or  other  tribimal,  when  (a)  HHS, 
or  any  component  thereof;  or  (b)  any 
HHS  employee  in  his  or  her  official 
capacity;  or  (c)  any  HHS  employee  in 
his  or  her  individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States  or  any  agency  thereof 
where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any. 
of  its  components,  is  a  party  to  litigation 
or  has  any  interest  in  such  litigation, 
and  HHS  determines  that  the  use  of 
such  records  by  the  Department  of 
justice,  court  or  other  tribunal  is 
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relevant  and  necessary  to  the  litigation 
and  would  help  in  the  effective 
representation  of  the  governmental 
party,  provided,  however,  that  in  each 
case,  HHS  determines  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

POUOES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Stored  in  books. 

RETRIEVABflJTY: 

ReOrieved  by  name. 

SAFEGUARDS: 

Measures  to  prevent  unauthorized 
disclosures  are  implemented  as 
appropriate  for  each  location  and  for  the 
particular  records  maintained  in  each 
project.  Each  site  implements  personnel, 
physical,  and  procedtiral  safeguards 
such  as  the  following: 

1.  Authorized  Users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  regular  access  only  to 
NIAID  staff  whose  duties  require  the  use 
of  such  information.  Authorized  users 
are  located  in  the  Office  of  Clinical 
Research  Affairs,  Division  of 
Microbiology  and  Infectious  Diseases, 
NIAID.  Other  one-time  and  special 
access  by  other  employees  is  granted  on 
a  need-to-know  basis  as  specifically 
authorized  by  the  system  manager. 

2.  Physical  Safeguards:  Builcfing  is 
locked  during  off-duty  hours. 

3.  Procedural  safeguards:  Access  to 
files  is  strictly  controlled  by  .files  staff. 
Records  may  be  removed  firom  files  only 
at  the  request  of  the  System  Manager  or 
other  authorized  employee. 

RETENTION  AND  disposal: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  contained  in  NIH 
Manual  Chapter  1743,  Appendix  1 — 
"Keeping  and  Destroying  Records" 
(HHS  Records  Management  Manual, 
Appendix  B-361),  item  llOQ-G.  Refer  to 
the  NIH  Manual  Chapter  for  specific 
disposition  instructions. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Office  of  Clinical  Research 
Affairs,  Division  of  Microbiology  and 
Infectious  Diseases,  National  Institute  of 
Allergy  and  Infectious  Diseases  (NIAID), 
6700-B  Rockledge  Drive,  Room  3134, 
Bethesda,  MD  20892. 

NOTIFICATION  PROCEDURE: 

To  determine  if  a  record  exists,  write 
to:  Privacy  Act  Coordinator.  National 
Institute  of  Allergy  and  Infiectious 


Disease  (NIAID),  6700-B  Rockledge 
Drive,  Room  2143,  Bethesda,  MD  20892. 

The  requester  must  also  verify  his  or 
her  identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  imderstands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act,  subject 
to  a  five  thousand  dollar  fine. 

RECORD  ACCESS  PROCEDURE: 

Same  as  Notification  Procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being 
sought.  Individuals  may  also  request 
listings  of  accountable  disclosures  that 
have  been  made  of  their  records,  if  any. 

CONTESTING  RECORD  PROCEDURE: 

Write  to  the  official  specified  imder 
Notification  Procedures  above,  and 
reasonably  identify  the  record  and 
specify  the  information  being  contested, 
the  corrective  action  sought,  and  your 
reasons  for  requesting  the  correction, 
along  with  supporting  information  to 
show  how  the  record  is  inaccurate, 
incomplete,  untimely  or  irrelevant.  The 
right  to  contest  records  is  limited  to 
information  which  is  incomplete, 
irrelevant,  incorrect,  or  untimely 
(obsolete). 

RECORD  SOURCE  CATEGORIES: 

Individuals. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
09-25-0118 
SYSTEM  name: 

Contracts:  Professional  Services 
Contractors,  HHS/NIH/NCI. 

SECURITY  CLASSVICATION: 

None. 

SYSTEM  LOCATION: 

Write  to  System,  Memager  at  the 
address  below  for  the  address  of  the 
Federal  Records  Center  where  records 
may  be  stored. 

^  categories  of  individuals  covered  by  the 
system: 

Individuals  under  contract  with  the 
National  Cancer  Institute. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Professional  services  contracts. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTEM: 
42  U.SiC.  241(d),  281. 

PURPOSE(S): 

Used  by  staff  for  general 
administrative  purposes  to  assure 


compliance  with  contract  program 
requirements. 

ROUTINE  USES  OF  RECORDS  MAINTAMED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

2.  In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  the 
Department  may  disclose  such  records 
as  it  deems  desirable  or  necessary  to  the 
Department  of  Justice  to  enable  that 
Department  to  present  an  effective 
defense,  provided  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

POLICIES  AND  PRACTICES  FOR  STORMG. 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Stored  in  file  folders. 

RETRIEVABIUTY: 

Retrieved  by  name. 

safeguards: 

1.  Authorized  Users:  Access  is  limited 
to  authorized  personnel  (system 
manager  and  staff). 

2.  Physical  Safeguards:  Records  are 
maintained  in  offices  which  are  locked 
when  not  in  use 

3.  Procedural  Safeguards:  Access  to 
files  is  strictly  controlled  by  system 
manager  and  staff. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  contained  in  NIH 
Manual  Chapter  1743,  Appendix  1 — 
"Keeping  and  Destroying  Records" 
(HHS  Records  Management  Manual, 
Appendix  B-361),  item  2600-A-4. 
which  allows  records  to  be  destroyed 
after  a  maximum  period  of  six  years  and 
three  months  after  final  payment.  Refer 
to  the  NIH  Manual  Chapter  for  specific 
disposition  instructions. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

ARC  Manager,  Division  of  Cancer 
Treatment  and  Diagnosis  (DCTD). 
National  Cancer  Institute  (NCI), 
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Building  31,  Room  3A44,  31  Center 
Drive,  Bethesda,  MD  20892. 

ARC  Manager,  Office  of  the  Director 
(OD).  National  Cancer  histitute  (NCI), 
Building  31,  Room  11A35,  31  Center 
Drive,  Bethesda,  MD  20892. 

ARC  Manager.  Executive  Plaza  (EP), 
National  Cancer  Institute  (NCI), 
Building  6116.  Room  220,  6116 
Executive  Boulevard,  Bethesda,  MD 
20892. 

ARC  Manager,  Building  6116, 
National  Cancer  Institute  (NCI),  6116 
Executive  Boulevard,  Room  200, 
Bethesda,  MD  20892. 

ARC  Manager,  Division  of  Cancer 
Prevention  (DCP),  National  Cancer 
Institute  (NCI),  Executive  Plaza  North, 
Room  3060,  6130  Executive  Boulevard, 
Bethesda,  MD  20892. 

ARC  Manager,  Division  of  Cancer 
Biology  (DCB),  National  Cancer  Institute 
(NCI),  Executive  Plaza  North,  Room  500, 
6130  Executive  Boulevard,  Bethesda, 
MD  20892. 

ARC  Manager,  Division  of  Cancer 
Control  and  Population  Sciences 
(DCCPS),  National  Cancer  Institute 
(NCI),  Executive  Plaza  North,  Room 
3038,  6130  Executive  Boulevard, 
Bethesda,  MD  20892. 

ARC  Manager,  Building  41,  National 
Cancer  Institute  (NQ).  Building  41, 
Room  AlOl,  41  Medlars  Drive, 
Bethesda,  MD  20892. 

ARC  Manager.  Building  37,  National 
Cancer  Institute  (NCI),  Building  37, 
Room  5A15,  37  Convent  Drive, 
Bethesda,  MD  20892. 

ARC  Manager,  Frederick  Cancer 
Research  and  Development  Center 
(FCRDC),  National  Cancer  Institute 
(NCI),  Building  578,  Room  23, 
Frederick,  MD  21702. 

ARC  Manager,  Division  of  Cancer 
Epidemiology  and  Genetics  (DCEG), 
National  Cancer  Institute  (NCI), 
Executive  Plaza  South,  Room  8086, 
6120  Executive  BoiUevard,  Bethesda, 
MD  20892. 

ARC  Manager,  Center  for  Cancer 
Research  (CCR),  National  Cancer 
Institute  (NCI),  Building  31,  Room 
3A19,  31  Center  Drive,  Bethesda,  MD 
20892. 

ARC  Manager,  Building  lOA,  National 
Cancer  Institute  (NCI),  Building  10, 
Room  12N210,  10  Center  Drive, 
Bethesda,  MD  20892. 

ARC  Manager,  Building  lOB,  National 
Cancer  Institute  (NCI).  Building  10, 
Room  12N210, 10  Center  Drive, 
Bethesda,  MD  20892. 

ARC  Manager,  Information 
Technology  (IT),  National  Cancer 
Institute  (NCI),  Building  6116,  Room 
503,  6116  Executive  Boulevard, 
Bethesda,  MD  20892. 


NOTIFICATKM  PROCEDURE: 

Write  to  the  appropriate  System 
Manager  Usted  above  to  determine  if  a 
record  exists.  The  requester  must  also 
verify  his  or  her  identity  by  providing 
either  a  notarization  of  the  request  or  a 
written  certification  that  the  requester  is 
who  he  or  she  claims  to  be  and 
understands  that  the  knowing  and 
willful  request  for  acquisition  of  a 
record  pertaining  to  an  individual  under 
false  pretenses  is  a  criminal  offense 
imder  the  Act,  subject  to  a  five  thousand 
dollar  fine. 

RECORD  ACCESS  PROCEDURE: 

Same  as  Notification  Procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being 
sought.  Individuals  may  also  request 
listings  of  accountable  disclosures  that 
have  been  made  of  their  records,  if  any. 

CONTESTING  RECORD  PROCEDURE: 

Contact  the  official  under  Notification 
Procedures  above,  and  reasonably 
identify  the  record  and  specify  the 
information  to  be  contested,  and  state 
the  corrective  action  sought  and  the 
reasons  for  the  correction,  with 
supporting  justffication.  The  right  to 
contest  records  is  limited  to  information 
which  is  incomplete,  irrelevant, 
incorrect,  or  untimely  (obsolete). 

RECORD  SOURCE  CATEGORIES: 

Individuals  in  the  system. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
Of  THE  ACT: 

None.       -^ 
0»-2S-0121 
SYSTEM  NAME: 

International  Activities:  Senior 
International  Fellowships  Program, 
HHS/NIH/nC. 

SECURITY  CLASSIFICATION: 

None. 

SYSTEM  location: 

Division  of  International  Training  and 
Research,  Fogarty  International  Center 
(nC),  Building  31,  Room  B2C39,  31 
Center  Drive,  Bethesda,  MD  20892. 

Write  to  System  Manager  at  the 
address  below  for  the  address  of  the 
Federal  Records  Center  where  records 
from  this  system  are  stored. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Applicants  for  Senior  International 

Fellowships. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Applications  and  associated  records 
and  reports. 


AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

42  U.S.C.  242e. 

PURPOSE(S): 

For  award  and  administration  of 
fellowships  to  outstanding  facidty 
members  in  mid-career  from  U.S 
biomedical  research  and  educational 
institutions^or  study  abroad. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

1.  Each  fellow's  home  institution 
receives  a  notice  of  award  and  funding 
for  the  fellowship. 

2.  Applications  are  made  available  to 
authorized  employees  and  agents  of  the 
U.S.,  including  the  General  Accounting 
Office  for  purposes  of  investigations, 
inspections  and  audits,  and  in 
appropriate  cases,  to  the  Department  of 
Justice  for  proper  action  under  civil  and 
criminal  laws. 

3.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
all  individual  in  response  to  an  inquiry 
frt>m  the  congressional  office  made  at 
the  request  of  that  individual. 

4.  The  Department  of  Health  and 
Human  Services  (HHS)  may  disclose 
information  from  this  system  of  records 
to  the  Department  of  Justice,  or  to  a 
court  or  other  tribunal,  when  (a)  HHS, 
or  any  component  thereof;  or  (b)  any 
HHS  employee  in  his  or  her  official 
capacity;  or  (c)  any  HHS  employee  in 
his  or  her  individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States  or  any  agency  thereof 
where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components,  is  a  party  to  litigation 
or  has  any  interest  in  such  litigation, 
and  HHS  determines  that  the  use  of 
such  records  by  the  Department  of 
Justice,  court  or  other  tribunal  is 
relevant  and  necessary  to  the  litigation 
and  would  help  in  the  effective 
representation  of  the  governmental 
p^y,  provided,  however,  that  in  each 
case,  HHS  determines  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVaXQ,  ACCESSMG,  RETAMMG,  AND 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

File  folders  and  cdmputer  disks. 

retrievabuty:  - 

Name  and  fellowship  number. 

SAFEGUARDS: 

Measures  to  prevent  imauthorized 
disclosures  are  implemented  as 
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appropriate  for  each  location  and  for  the 
particular  records  maintained  in  each 
project.  Each  site  implements  personnel, 
physical,  procedural  safeguards  such  as 
the  following: 

1.  Authorized  Users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  regular  access  only  to 
Fogarty  International  Center  (FIC) 
program  staff.  Other  one-time  and 
special  access  by  other  employees  is 
granted  on  a  need-to-know  basis  as 
specifically  authorized  by  the  system 
manager. 

2.  Physical  Safeguards iThe  records 
are  stored  in  locked  file  cabinets  and 
offices  are  locked  during  off-duty  hours. 

3.  Procedural  Safeguards:  Access  to 
files  is  strictly  controlled  by  files  staff. 
Records  may  be  removed  from  files  only 
at  the  request  of  the  system  manager  or 
other  authorized  employees.  For 
computerized  records  access  is 
controlled  by  the  use  of  security  codes 
known  to  authorized  users  and  access 
codes  are  changed  periodically.  The 
computer  system  maintains  an  audit 
record  of  all  requests  for  access. 

These  practices  are  in  compliance 
with  the  standards  of  Chapter  45-13  of 
the  HHS  General  Administration 
Manual,  "Safeguarding  Records 
Contained  in  Systems  of  Records," 
supplementary  Chapter  PHS  hf:  45-13, 
and  the  HHS  Automated  Information 
Systems  Security  Program  Handbook. 

RETBITION  AND  DCPOSAL: 

Records  are  retained  and  disposed  of 
imder  the  authority  of  the  NIH  Records 
Control  Schedule  contained  in  NIH 
Manual  Chapter  1743,  Appendix  1 — 
"Keeping  and  Destroying  Records" 
(HHS  Records  Management  Manual, 
Appendix  B-361),  item  2300-320-7, 
which  allows  records  to  be  destroyed  , 
after  a  maximum  period  of  six  years 
after  the  close  of  a  case.  Refer  to  the  NIH 
Manual  Chapter  for  specific  disposition 
instructions. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Division  of  International 
Training  and  Research,  Fogarty 
International  Center  (FIC),  Building  31, 
Room  B2C39.  31  Center  Drive,  Bethesda, 
MD  20892. 

NOTIFICATION  PROCEDURE: 

Requests  for  notification  of  or  access 
to  records  should  be  addressed  to  the 
System  Manager,  listed  above.  The 
requester  must  also  verify  his  or  her 
identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 


individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act,  subject 
to  a  five  thousand  dollar  fine. 

RECORD  ACCESS  PROCEDURE: 

Same  as  Notification  Procediues. 
Requesters  should  also  reasonably 
specify  the  record  contents  being 
sought.  Individuals  may  also  request 
listings  of  accoimtable  disclosures  that 
have  been  made  of  their  records,  if  any. 

CONTESTING  RECORD  PROCEDURE: 

Contact  the  official  imder  Notification 
Procediu^s  above,  and  reasonably 
identify  the  record  and  specify  the 
information  to  be  contested,  and  state 
the  corrective  action  sought  and  the 
reasons  for  the  correction.  The  right  to 
contest  records  is  limited  to  information 
which  is  incomplete,  irrelevant, 
incorrect,  or  untimely  (obsolete). 

RECORD  SOURCE  CATEGORKS: 

Information  obtained  frY)m  applicants 
and  persons  supplying 
recommendations  through  the  Center  for 
Scientific  Review. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVIStONS 
OF  THE  ACT: 

None. 
0»-25-0124 

SYSTEM  NAME: 

Administration:  Pharmacology 
Research  Associates,  HHS/NIH/NIGMS. 

SECURITY  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

Director,  PRAT  Program, 
Pharmacological  Sciences,  National 
Institute  of  General  Medical  Sciences 
(NIGMS),  Natcher  Building,  Room 
2AS43D,  45  Center  Drive,  Bethesda,  MD 
20892. 

Write  to  System  Manager  at  the 
address  below  for  the  address  of  the 
Federal  Records  Center  where  records 
are  stored. 

CATEGORIES  OF  iNDMOUALS  COVERED  BY  THE 
SYSTEM: 

Applicants  for  positions  as 
Pharmacology  Research  Associates  with 
the  National  Institute  of  General 
Medical  Sciences  (NIGMS)  and  ctirrent 
and  former  Pharmacology  Research 
Associates. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Individual  application  forms, 
addresses,  telephone  numbers,  lists  of 
awcu*ds  received,  research  keywords, 
preceptor  and  institute  during  time  of 
fellowship  for  former  fellows,  academic 
transcripts,  reprints  and  references, 
ciuricula  vitae  and  salary  adjustment 
memorandum  for  fellows. 


AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

42  U.S.C.  209. 

PURP08E(8): 

For  review,  award  and  administration 
of  the  Pharmacology  Research  Associate 
Program  (PRAT). 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  Of  SUCH  USES: 

1.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

2.  The  Department  of  Health  and 
Human  Services  (HHS)  may  disclose 
information  from  this  system  of  records 
to  the  Department  of  Justice,  or  to  a 
court  or  other  tribunal,  when  (a)  HHS, 
or  any  component  thereof;  or  (b)  any 
HHS  employee  in  his  or  her  official 
capacity:  or  (c)  any  HHS  employee  in 
his  or  her  individual  capacity  where  the 
Department  of  Justice  (or  HHS.  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States  or  any  agency  thereof 
where  HHS  determines  that  the 
litigation  is  likely  to  afiect  HHS  or  any 
of  its  components,  is  a  party  to  Utigation 
or  has  any  interest  in  such  litigation, 
and  HHS  determines  that  the  use  of 
such  records  by  the  Department  of 
Justice,  court  or  other  tribunal  it 
relevant  and  necessary  to  the  litigation 
and  would  help  in  the  effective 
representation  of  the  governmental 
party,  provided,  however,  that  in  each 
case,  HHS  determines  that  such 
disclosiu^  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

POUCIES  AND  PRACTICES  FOR  8T0RMG, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

File  folders. 

RETRIEVABHJTY: 

By  name  of  applicant. 

SAFEGUARDS: 

Measures  to  prevent  unauthorized 
disclosures  are  implemented  as 
appropriate  for  each  location  and  for  the 
particular  records  maintained  in  each 
project.  Each  site  implements  personnel, 
physical,  and  procedural  safeguards 
such  as  the  following: 

1.  Authorized  Users:  Employees  who 
maintain  the  system  are  instructed  to 
grant  access  only  to  authorized 
personnel  (System  manager  and  staff 
assigned  to  the  program). 

2.  Physical  Safeguards:  The  records 
are  maintained  in  locked  file  cabinets 
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when  not  in  use  and  system  location  is 
locked  during  non-working  hours. 

3.  Procedural  Safeguards:  Access  to 
files  is  strictly  controlled  by  responsible 
individuals  who  have  been  instructed  in 
the  Privacy  Act  requirements.  Records 
are  retiimed  to  the  locked  cabinets 
when  not  in  use. 

RETENTKm  AND  DISPOSAL: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  contained  in  NIH 
Manual  Chapter  1743,  Appendix  1 — 
"Keeping  and  Destroying  Records" 
(HHS  Records  Management  Manual, 
Appendix  B-361),  item  2300-320-2(a). 
Refer  to  the  NIH  Manual  Chapter  for 
specific  disposition  instructions. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Director.  PRAT  Program, 
Pharmacological  Sciences,  National 
Institute  of  General  Medical  Sciences 
(NIGMS),  Natcher  Building.  Room 
2AS49K,  45  Center  Drive,  Bethesda,  MD 
20892. 

NOTIFICATION  PROCEDURE: 

To  determine  if  a  record  exists,  vmte 
to  System  Manager  and  provide  the 
following  information:  applicant's  name 
and  date  of  application.  The  requester 
must  also  verify  his  or  her  identity  by 
providing  either  a  notarization  of  the 
request  or  a  written  certification  that  the 
requester  is  who  he  or  she  claims  to  be 
and  understands  that  the  knowing  and 
willful  request  for  acquisition  of  a 
record  pertaining  to  an  individual  under 
false  pretenses  is  a  criminal  offense 
imder  the  Act,  subject  to  a  five  thousand 
dollar  fine. 

RECORD  ACCESS  PROCEDURE: 

Same  as  Notification  Procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being 
sought.  Individuals  may  also  request 
listings  of  accountable  disclosures  that 
have  been  made  of  their  records,  if  any. 

CONTESTING  RECORD  PROCEDURE: 

Contact  the  official  at  the  address 
specified  imder  Notification  Procedures 
above,  and  reasonably  identify  the 
record  and  specify  the  information  to  be 
contested,  the  corrective  action  sought. 
The  right  to  contest  records  is  limited  to 
information  which  is  incomplete, 
irrelevant,  incorrect,  or  untimely 
(obsolete). 

RECORD  SOURCE  CATEGORIES: 

Information  obtained  from  applicants, 
imiversity  registrars,  and  persons 
supplying  reconunendations  through 
the  PRAT  Program.  Salary  adjustment 
memos  from  preceptors.  Information  on 


former  fellows  obtained  from  former 
fellows. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
09-25-0140 
SYSTEM  NAME: 

International  Activities:  International 
Scientific  Researchers  in  Intramural 
Laboratories  at  the  National  Institutes  of 
Health,  HHS/NIH/nC/ORS/DIRS. 

SECURITY  CLASSIFICATION: 

None. 

SYSTEM  location: 

Center  for  Information  Technology 
(CIT),  Building  12A,  Room  3061,  12 
South  Drive,  Bethesda,  Maryland  20892. 

Ancillary  records  are  located  in  the 
Office  of  the  Associate  Director  for 
Intramural  Affairs,  laboratories, 
administrative  and  personnel  offices 
where  participants  are  assigned.  Write 
to  System  manager  at  the  address  below 
for  the  address  of  the  Federal  Records 
Center  where  records  are  stored. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Health  scientists  at  all  levels  of  their 
pre-  and  postdoctoral  or  equivalent- 
research  careers  who  are  invited  to  the 
National  Institutes  of  Health  to  conduct 
research  related  to  their  doctoral 
studies,  for  further  postdoctoral 
training,  or  to  conduct  research  in  their 
biomedical  specialties  imder  the 
auspices  of  FlC's  administration  of 
International  Activities.  Most  of  these 
scientists  are  foreign,  however  some 
may  be  resident  aliens  . 

Individuals  in  these  categories 
include  the  following:  Visiting 
Scientists  (i.e..  Title  42  employees)  and 
Foreign  Special  Experts  (also 
employees)  and  Visiting  Fellows,  Guest 
Researchers,  Exchange  Scientists, 
International  Researdi  Fellows,  Fogarty 
Scholars,  and  Special  Volunteers. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

History  of  fellowship,  employment 
and/or  stay  at  NIH;  education,  previous 
institution  of  affiliation,  immigration 
data,  and  references.  For  payroll 
purposes,  social  security  numbers  are 
requested  of  all  applicants  accepted  into 
the  program. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

42  U.S.C.  2421  and  Section  307  of  the 
Public  Health  Service  Act. 

PURPOSE(S): 

To  document  the  individual's 
presence  at  the  NIH,  to  record 
immigration  history  of  the  individual  in 


order  to  verify  continued  eligibility  in 
existing  programs,  and  to  meet 
requirements  in  the  code  of  Federal 
Regulations  (8  CFR,  "Aliens  and 
Nationality."  and  22  CFR,  "Foreign 
Relations"). 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

1.  Information  is  made  available  to 
authorized  employees  and  agents  of  the 
U.S.  Government  including,  but  not 
limited  to,  the  General  Accounting 
Office,  the  Internal  Revenue  Service,  the 
FBI  and  Immigration  and  Naturalization 
Service,  Department  of  Justice,  and  the 
Department  of  State  for  purposes  of 
investigations,  inspections  and  audits. 

2.  Disclosiure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  the  individual. 

3.  The  Department  of  Health  and 
Himian  Services  (HHS)  may  disclose 
information  from  this  system  of  records 
to  the  Department  of  Justice,  or  to  a 
court  or  other  tribimal,  when  (a)  HHS, 
or  any  component  thereof;  or  (b)  any 
HHS  employee  in  his  or  her  official 
capacity;  or  (c)  any  HHS  employee  in 
his  or  her  individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States  or  any  agency  thereof 
where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components,  is  a  party  to  litigation 
or  has  any  interest  in  such  litigation, 
and  HHS  determines  that  the  use  of 
such  records  by  the  Department  of 
Justice,  court  or  other  tribunal  is 
relevant  and  necessary  to  the  litigation 
and  would  help  in  the  effective 
representation  of  the  governmental 
party,  provided,  however,  that  in  each 
case,  HHS  determines  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  file  folders, 
computer  hard  disks  and  tapes,  and 
computer  diskettes. 

retrievabhjty: 

By  name,  coimtry  of  citizenship, 
country  of  birth,  gender,  fellowship  case 
number,  visa  and  immigration  status, 
program  category,  NIH  institute  and  lab, 
sponsor,  degree  attained,  stipend  or 
salary  level,  dates  of  stay  at  NIH, 
termination  date,  work  address  and 
telephone  mmiber,  and  home  address. 
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SAFEGUARDS: 

A  variety  of  safeguards  is 
implemented  for  the  various  sets  of 
records  included  under  this  system 
according  to  the  sensitivity  of  the  data 
they  contain. 

1.  Authorized  Users:  NIH 
administrative  and  personnel  staff 
screened  by  FIC  staff  to  access 
information  on  a  need-to-know  basis. 
Only  FIC  staff  are  authorized  to  add, 
change,  or  delete  data.  Access  by  other 
employees  is  granted  on  a  need-to-know 
basis  as  specifically  authorized  by  the 
system  manager. 

2.  Physical  Safeguards:  The  records 
are  maintained  in  file  cabinets  in  offices 
that  are  locked  during  off-duty  hours. 

3.  Procedural  Safeguards:  Access  to 
files  is  strictly  controlled  by  files  staff. 
Records  may  be  removed  from  files  only 
at  the  request  of  the  system  manager  or 
other  authorized  employees.  For 
computerized  records,  access  is 
controlled  by  the  use  of  security  codes 
known  only  to  authorized  users;  access 
codes  are  changed  periodically.  The 
computer  system  maintains  an  audit 
record  of  all  requests  for  access.  . 

These  practices  are  in  compliance 
with  the  standards  of  Chapter  45-13  of 
the  HHS  General  Administration 
Manual,  "Safeguarding  Records 
Contained  in  Systems  of  Records," 
supplementary  Chapter  PHS  hf:  45-13, 
and  the  HHS  Automated  Information 
Systems  Security  Program  Handbook. 

RETENTION  AND  D6P0SAL: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  contained  in  NIH 
Manual  Chapter  1743,  Appendix  1 — 
"Keeping  and  Destroying  Records" 
(HHS  Records  Management  Manual, 
Appendix  B-361),  item  2300-320, 
lyhich  allows  records  to  be  destroyed 
after  a  maximimi  period  of  six  years 
after  the  close  of  a  case.  Refer  to  the  NIH 
Manual  Chapter  for  specific  disposition 
instructions. 

SYSTEM  MANAGEn(S)  AND  ADDRESS 

Director,  Division  of  Intramural 
Research  Services,  Office  of  Research 
Services  (ORS),  Building  31,  Room 
3B65,  31  Center  Drive,  Bethesda,  MD 
20892. 

NOTIFICATION  PROCEDURE: 

Write  to  the  System  Manager  to 
determine  if  a  record  exists.  The 
requester  must  also  verify  his  or  her 
identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 


individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act,  subject 
to  a  five  thousand  dollar  fine. 

RECORD  ACCESS  PROCEDURE: 

Same  as  Notification  Procedure. 
Requesters  should  also  reasonably 
specify  the  record  contents  being 
sought.  Individuals  may  also  request 
listings  of  accoimtable  disclosures  that 
have  been  made  of  their  records,  if  any. 

CONTESTING  ftfCORD  PROCEDURE: 

Contact  the  official  listed  under 
Notification  Procedure  above,  and 
reasonably  identify  the  record,  and 
specify  the  information  to  be  contested, 
and  state  the  corrective  action  sought 
and  the  reasons  for  the  correction.  The 
right  to  contest  records  is  limited  to 
information  which  is  incomplete, 
irrelevant,  incorrect,  or  untimely 
(obsolete). 

RECORD  SOURCE  CATEGORIES: 

Subject  individuals  and  other  Federal 
agencies. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
0»-2S-0156 

SYSTEM  name: 

Records  of  Participants  in  Programs 
and  Respondents  in  Siuveys  Used  to 
Evaluate  Programs  of  the  Public  Health 
Service,  HHS/PHS/NIH/OD. 

SECUWrr  CLASSmCATWN: 

None.  <■ 

SYSTEM  LOCATION: 

This  system  of  records  is  an  imibrella 
system  comprising  separate  sets  of 
records  located  either  in  the 
organizations  responsible  for 
conducting  evaluations  or  at  the  sites  of 
programs  or  activities  under  evaluation. 
Locations  include  Public  Health  Service 
(PHS)  facilities,  or  fecilities  of 
contractors  of  the  PHS.  Write  to  the 
appropriate  System  manager  below  for  a 
list  of  ciurent  locations. 

categories  of  moiviouals  covered  by  the 
system: 

Individuals  covered  by  this  system  are 
those  who  provide  information  or 
opinions  that  are  useful  in  evaluating 
programs  or  activities  of  the  PHS  othw 
persons  who  have  participated  in  or 
benefitted  frtim  PHS  programs  or 
activities;  or  other  persons  included  in 
evaluation  studies  for  purposes  of 
comparison.  Such  individuals  may 
include  (1)  participants  in  research 
studies;  (2)  applicants  for  and  recipients 
of  grants,  fellowships,  traineeships  or 
other  awards;  (3)  employees,  experts  j 


and  consultants;  (4)  members  of 
advisory  committees;  (5)  other 
researchers,  health  care  professionals,  or 
individuals  who  have  or  are  at  risk  of 
developing  diseases  or  conditions 
studied  by  PHS;  (6)  persons  who 
provide  feedback  about  the  value  or 
usefulness  of  information  they  receive 
about  PHS  programs,  activities  or 
research  results;  (7)  persons  who  have 
received  Doctorate  level  degrees  from 
U.S.  institutions;  (8)  persons  who  have 
worked  or  studied  at  U.S.  institutions 
that  receive(d)  institutional  support 
bom  PHS. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  umbrella  system  of  records 
covers  a  varying  number  of  separate  sets 
of  records  used  in  different  evaluation 
studies.  The  categories  of  records  in 
each  set  depend  on  the  type  of  program 
being  evaluated  and  the  specific  ' 

purpose  of  the  evaluation.  In  general, 
the  records  contain  two  types  of 
information:  (1)  Information  identifying 
subject  individuals,  and  (2)  information 
which  enables  PHS  to  evaluate  its 
programs  and  services. 

1.  Identifying  information  usually 
consists  of  a  name  and  address,  but  it 
might  also  include  a  patient 
identification  number,  grant  number, 
social  security  number,  or  other 
identifying  nimiber  as  appropriate  to  the 
particvilar  group  included  in  an 
evaluation  study. 

2.  Information  used  for  evaluation 
varies  according  to  the  program 
evaluated.  Categories  of  evaluative 
information  include  personal  data  and 
medical  data  on  participants  in  clinical 
and  research  programs;  personal  data, 
publications,  professional  achievements 
and  career  history  of  researchers;  and 
opinions  and  other  information  received 
directly  from  individuals  in  evaluation 
surveys  and  studies  of  PHS  programs. 

The  system  does  not  include  any 
master  list,  index  or  other  central  means 
of  identifying  all  individuals  whose 
records  are  included  in  the  various  sets 
of  records  covered  by  the  system. 

AUTHOMTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Authority  for  this  system  comes  from 
the  authorities  regarding  the 
establishment  of  the  National  Institutes 
of  Health,  its  general  authority  to 
conduct  and  fund  research  and  to 
provide  training  assistance,  and  its 
general  authority  to  maintain  records  in 
connection  with  these  and  its  other 
functions  (42  U.S.C.  203,  241,  2891-1 
and  44  U.S.C.  3101),  and  Section  301 
and  493  of  the  PubUc  Health  Service 
Act, 
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PURPOSE(S): 

This  system  supports  evaluation  of 
the  policies,  programs,  organization, 
methods,  materials,  activities  or  services 
used  by  PHS  in  fulfilling  its  legislated 
mandate  for  (1)  conduct  and  support  of 
biomedical  research  into  the  causes, 
prevention  and  cure  of  diseases;  (2) 
support  for  training  of  research 
investigators;  (3)  communication  of 
biomedical  information. 

This  system  is  not  used  to  make  any 
determination  affecting  the  rights, 
benefits  or  privileges  of  any  individual. 

ROUTWE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  Of  USERS  AND 
THE  PURfK)SES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  HHS 
contractors  and  collaborating 
researchers,  organizations,  and  State 
and  local  officials  for  the  purpose  of 
conducting  evaluJttion  studies  or 
collecting,  aggregating,  processing  or 
analyzing  records  used  in  evaluation 
studies.  The  recipients  are  required  to 
protect  the  confidentiality  of  such 
records.  ] 

2.  Disclosure  may  be  made  to 
organizations  deemed  qualified  by  the 
Secretary  to  carry  out  quality 
assessments,  medical  audits  or 
utilization  review. 

3.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

4.  The  Department  may  disclose 
information  from  this  system  of  records 
to  the  Department  of  Justice,  to  court  or 
other  tribunal,  or  to  another  party  before 
such  tribunal,  when  (a)  HHS.  or  any 
component  thereof;  or  (b)  any  HHS 
employee  in  his  or  her  official  capacity; 
or  (c)  any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS.  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States  or  any  agency  thereof 
where  HHS  or  any  of  its  components,  is 
a  party  to  litigation  or  has  an  interest  in 
such  litigation,  and  HHS  determines 
that  the  use  of  such  records  by  the 
Department  of  Justice,  the  tribunal,  or 
the  other  party  is  relevant  and  necessary 
to  the  litigation  and  would  help  in  the 
effective  representation  of  the 
governmental  party,  provided,  however, 
that  in  each  case.  HHS  determines  that 
such  disclosure  is  compatible  with  the 
piirpose  for  which  the  records  were 
collected. 


POUaES  AND  PRACTICES  FOR  STOmNG, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Data  may  be  stored  in  file  folders, 
bound  notebooks,  or  computer- 
accessible  media  (e.g.,  magnetic  tapes, 
disks,  cartridges.  CD-ROMs,  etc.). 

retrievabiuty: 

Information  is  retrieved  by  name  and/ 
or  participant  identification  nimiber 
within  each  evaluation  study.  There  is 
no  central  collection  of  records  in  this 
system,  and  no  cfentral  means  of 
identifying  individuals  whose  records 
are  included  in  the  separate  sets  of 
records  that  are  maintained  for 
particular  evaluation  studies. 

SAFEGUARDS: 

A  variety  of  safeguards  are 
implemented  for  the  various  sets  of 
records  in  this  system  according  to  the 
sensitivity  of  the  data  each  set  contains. 
Information  already  in  the  public 
domain,  such  as  titles  and  dates  of 
publications,  is  not  restricted.  However, 
sensitive  information,  such  as  personal 
or  medical  history  or  individually 
identified  opinions,  is  protected 
according  to  its  level  of  sensitivity. 
Records  derived  from  other  systems  of 
records  will  be  safeguarded  at  a  level  at 
least  as  stringent  as  that  required  in  the 
original  systems.  Minimal  safeguards  for 
the  protection  of  information  which  is 
not  available  to  the  general  public 
include  the  following: 

1.  Authorized  Users:  Regular  access  to 
information  in  a  given  set  of  records  is 
limited  to  PHS  or  to  contractor 
employees  who  are  conducting, 
reviewing  or  contributing  to  a  specific 
evaluation  study.  Other  access  is 
granted  only  on  a  case-by -case  basis, 
consistent  with  the  restrictions  required 
by  the  Privacy  Act  (e.g.,  when 
disclosure  is  required  by  the  Freedom  of 
Information  Act),  as  authorized  by  the 
system  manager  or  designated 
responsible  official. 

2.  Physical  Safeguards:  Records  are 
stored  in  closed  or  locked  containers,  in 
areas  which  are  not  accessible  to 
imauthorized  users,  and  in  facilities 
which  are  locked  when  not  in  use. 
Records  collected  in  each  evaluation 
project  are  maintained  separately  from 
those  of  other  projects.  Sensitive  records 
are  not  left  exposed  to  imauthorized 
persons  at  any  time.  Sensitive  data  in 
machine-readable  form  may  be 
encrypted. 

3.  Procedural  Safeguards:  Access  to 
records  is  controlled  by  responsible 
employees  and  is  granted  only  to 
authorized  individuals  whose  identities 
are  properly  verified.  Data  stored  in 


mainframe  computers  is  accessed  only 
through  the  use  of  keywords  known 
only  to  authorized  personnel.  When 
personal  computers  are  used,  magnetic 
media  (e.g.  diskettes.  CD-ROMs,  etc.)  are 
protected  as  under  Physical  Safeguards. 
When  data  is  stored  within  a  personal 
computer  (i.e.,  on  a  "hard  disk"),  the 
machine  itself  is  treated  as  though  it 
were  a  record,  or  records,  under 
Physical  Safeguards.  Contracts  for 
operation  of  this  system  of  records 
require  protection  of  the  records  in 
accordance  writh  these  safeguards;  PHS 
project  and  contracting  officers  monitor 
contractor  compliance. 

These  practices  are  in  compliance 
with  the  standards  of  Chapter  45-13  of 
the  HHS  General  Administration 
Manual,  "Safeguarding  Records 
Contained  in  Systems  of  Records." 
supplementary  Chapter  PHS  hf:  45-13, 
and  the  HHS  Automated  Information 
Systems  Security  Program  Handbook. 

RETENTION  AND  06POSAL: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  contained  in  NIH 
Manual  Chapter  1743,  Appendix  1 — 
' '  Keeping  and  Destroying  Records ' ' 
(HHS  Records  Management  Manual, 
Appendix  B-361),  item  llOO-C-2.  Refer 
to  the  NIH  Manual  Chapter  tat  specific 
disposition  instructions. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

See  Appendix  I. 

Policy  coordination  for  this  system  is 
provided  by:  Acting  Director.  Office  of 
Reports  and  Analysis.  Office  of 
Extramural  Research.  Office  of  the 
Director  (OD),  Building  1,  Room  252, 1 
Center  Drive,  Bethesda,  MD  20892. 

NOTIFICATION  PROCEDURE: 

To  determine  if  a  record  exists,  write 
to  the  official  of  the  organization 
responsible  for  the  evaluation,  as  listed 
in  Appendix  II.  If  you  are  not  certain 
which  component  of  PHS  was 
responsible  for  the  evaluation  study,  or 
if  you  believe  there  are  records  about 
you  in  several  components  of  PHS, 
write  to:  NIH  Privacy  Act  Officer,  6011 
Executive  Boulevard.  Room  601. 
Bethesda,  MD  20892-7669. 

Requesters  must  provide  the 
following  information: 

1.  Full  name,  and  name(s)  used  while 
studying  or  employed; 

2.  Name  and  location  of  the 
evaluation  study  or  other  PHS  program 
in  which  the  requester  participated  or 
the  institution  at  which  the  requester 
was  a  student  or  employee,  if 
applicable; 

3.  Approximate  dates  of  participation, 
matriculation  or  employment,  if 
applicable. 
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The  requester  must  also  verify  his  or 
her  identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  imderstands  that 
the  knowing  and  v«llful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act,  subject 
to  a  five  thousand  dollar  fine. 

An  individual  who  requests 
notification  of  or  access  to  a  medical 
record  shall,  at  the  time  the  request  is 
made,  designate  in  writing,  a 
responsible  representative,  who  may  be 
a  physician,  other  heedth  professional, 
or  other  responsible  individual,  who 
will  be  willing  to  review  the  record  and 
inform  the  subject  individual  of  its 
contents  at  the  representative's 
discretion. 

A  parent  or  guardian  who  requests 
notification  of,  or  access  to,  a  child's  or 
incompetent  person's  medical  record 
shall  designate  a  family  physician  or 
other  health  professional  (other  than  a 
family  member)  to  whom  the  record,  if 
any,  will  be  sent.  The  parent  or  guardian, 
must  verify  relationship  to  the  child  or 
incompetent  person  as  well  as  his  or  her 
own  identity. 

RECORD  ACCESS  PROCEDURE: 

Same  as  Notification  F*rocedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being 
sought.  Individuals  may  also  request 
listings  of  accountable  disclosures  that 
have  been  made  of  their  records,  if  any. 

C0NTEST««G  RECORD  PfWCEOURE: 

Write  to  the  official  specified  under 
Notification  Procedures  above,  and 
reasonably  identify  the  record  and 
specify  the  information  being  contested, 
the  corrective  action  sought,  and  your 
reasons  for  requesting  the  correction, 
along  with  supporting  information  to 
show  how  the  record  is  inaccurate, 
incomplete,  up  timely  or  irrelevant.  The 
right  to  contest  records  is  limited  to 
information  which  is  incomplete, 
irrelevant,  incorrect,  or  untimely 
(obsolete). 

RECORD  SOURCE  CATEGORIES: 

Information  contained  in  these 
records  is  obtained  directly  from 
individual  participants;  from  systems  of 
records  09-25-0036,  "Extramural 
Awards  and  Chartered  Advisory 
Committees:  IMP  AC  (Grants/Contract 
Information/Cooperative  Agreement 
Information/Chartered  Advisory 
Committee  Information).  HHS/NIH/OER 
and  HHS/NIH/CMO;"  09-25-0112. 
"Grants  and  Cooperative  Agreements: 
Research,  Research  Training. 
Fellowship  and  Construction 


Applications  and  Related  Awards,  HHS/ 
NIH/OD:"  NSF-6,  "Doctorate  Record 
File,"  NSF-43,  "Doctorate  Work  History 
File"  (previously  entitled  NSF-43. 
"Roster  and  Survey  of  Doctorate  Holders 
in  The  United  States"  and  other  records 
maintained  by  the  operating  programs  of 
NIH;  the  National  Academy  of  Sciences, 
professional  associations  such  as  the 
AAMC  and  ADA.  and  other  contractors; 
grantees  or  collaborating  researchers;  or 
publicly  available  sources  such  as 
bibliographies. 

SYSTEMS  EXEMPTED  FROM  CERTAM  PROVBIONS 
OF  THE  ACT: 

None. 

Appendix  I:  System  Managers 

Office  of  Reports  and  Analyst;;.  Office  of 
Extramural  Research,  Office  of  the  Director 
(OD),  Rockledge  11,  Room  6212,  6701 
Rockledge  Drive,  Bethesda.  MD  20892. 

Director.  Office  of  Human  Resource 
Management.  Office  of  the  Director  (OD). 
Building  1.  Room  B160. 1  Center  Drive. 
Bethesda,  MD  20892. 

Program  Analyst,  Office  of  Science  and 
Technology,  PSR,  National  Heart.  Lung  and 
Blood  Institute  (NHLBI),  Building  31,  Room 
5A03.  31  Center  Drive,  Bethesda.  MD  20892- 
2482. 

Associate  Director  for  Health  Information 
Programs  Developqient,  National  Library  of 
Medicine  (NLM).  Building  38,  Room  2S20. 
8600  Rockville  Pike,  Bethesda,  MD  20894. 

Associate  Director  for  Science  Policy  and 
Legislation,  National  Eye  Institute  (NEI), 
Building  31,  Room  6A25,  31  Center  Drive, 
Bethesda.  MD  20892-2510. 

Public  Health  Educator,  Office  of  Cancer 
Communications,  National  Cancer  Institute 
(NCI),  Building  31.  Room  10A03,  31  Center 
Drive.  Bethesda.  MD  20892. 

Chief.  Office  of  Planning,  Analysis. 
National  Institute  on  Aging  (NIA),  Building 
31,  Room  5C05,  31  Center  Drive,  Bethesda, 
MD  20892. 

Associate  Director  for  Science  Policy. 
Analysis,  and  Communication,  National 
Institute  of  Child  Health  and  Human 
Development  (NICHD),  Building  31,  Room 
2A18,  31  Center  Drive,  Bethesda,  MD  20892. 

Chief,  Science  Policy  and  Planning  Branch, 
National  Institute  on  Deafness  and  Other 
Communication  Disorders  (NIDCD),  Building 
31,  Room  3C27,  31  Center  Drive,  Bethesda, 
MD  20892-2320. 

Evaluation  Officer,  Office  of  Science  Policy 
and  Analysis,  National  Institute  of  Dental 
and  Craniofacial  Research  (NIDCR),  Building 
31,  Room  5B55,  31  Center  Drive,  Bethesda, 
MD  20892-2190. 

Program  Analyst,  Office  of  Program 
Planning  and  Evaluation,  National  Institute 
of  Environmental  Health  Sciences  (NIEHS); 
PO  Box  12233.  Research  Triangle  Park,  NC 
27709. 

Chief,  Office  of  Program  Analysis  and 
Evaluation,  National  Institute  of  General 
Medical  Sciences  (NIGMS),  Natcher 
Building,  Room  2AS55F,  45  Center  Drive, 
Bethesda,  MD  20892. 

Director.  Division  of  Advanced  Studies  and 
Policy  Analyses.  Fogarty  International  Center 


(FlC).  Building  16,  Room  202, 16  Center 
Drive,  Bethesda,  MD  20892-6705. 

Information  Officer,  Center  for  Scientific 
Review  (CSR).  Rockledge  H,  Room  6160,  6701 
Rockledge  Drive.  Bethesda.  MD  20892. 

Director,  Office  of  Science  Policy  and 
Public  Liaison,  Natiqnal  Center  for  Research 
Resources  (NCRR),  Rockledge  II,  Room  5046, 
6701  Rockledge  Drive.  Bethesda.  MD  20892. 

Chief,  Office  of  Planning,  Analysis  and 
Evaluation,  National  Institute  of  Nursing 
Research  (NINR),  Building  31.  Room  5B09. 
31  Center  Drive,  Bethesda.  MD  20892. 

Policy  Analyst,  Division  of  Policy  and 
Education,  Office  of  Research  Inte^ty,  U.S. 
Public  Health  Service,  5515  Security  Lane, 
Suite  700,  Rockwall  II  Building,  Rockville, 
MD  20852. 

Contract  Officer,  National  Institute  of 
Mental  Health  (NIMH),  6001  Executive 
Boulevard,  Room  6107,  Bethesda,  MD  20892. 

Program  Evaluation  Team.  Office  of 
Scientific  Affairs.  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  (NIAAA), 
Willco  Building.  Room  409.  6000  Executive 
Boulevard,  Bethesda,  MD  20892-7003. 

Evaluation  Officer.  Office  of  Science  Policy 
and  Operations,  National  Center  for 
Complementary  and  Alternative  Medicine 
(NCCAM),  Democracy  Plaza  II,  Room  401, 
6707  Democracy  Boulevard,  Bethesda,  MD 
20892-5475. 

Privacy  Act  Coordinator,  National  Institute 
of  Biomedical  Imaging  and  Bioengineering 
(NIBIB),  Building  31.  Room  1B37,  31  Center 
Drive,  Bethesda,  MD  20892-2077. 

Privacy  Act  Coordinator,  National  Center 
on  Minority  Health  and  Health  Disparities 
(NCMHD),  Democracy  Plaza  II.  Room  800. 
6707  Democracy  Boulevard,  Bethesda.  MD 
20892-5465. 

Appendix  D:  Notification  and  Access 
Officials 

Acting  Director,  Office  of  Reports  and 
Analysis,  Office  of  Extramural  Research, 
Office  of  the  Director  (OD),  Building  1,  Room 
252, 1  Center  Drive,  Bethesda,  MD  20892. 

Director.  Office  of  Human  Resources 
Management,  Office  of  the  Director  (OD). 
Building  1.  Room  B160, 1  Center  Drive. 
Bethesda,  MD  20892. 

Privacy  Act  Coordinator,  National  Heart. 
Lung,  and  Blood  Institute  (NHLBI),  Building 
31,  Room  5A33,  31  Center  Drive,  Bethesda, 
MD  20892. 

Assistant  Director  for  Planning  and 
Evaluation,  National  Library  of  Medicine 
(NLM),  Building  38,  Room  2S18.  8600 
Rockville  Pike,  Bethesda,  MD  20894. 

Program  Evaluation  Team,  Office  of 
Scientific  Affairs,  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  (NIAAA), 
Willco  Building,  Room  409,  6000  Executive 
Boulevard.  Bethesda.  MD  20892-7003. 

Contract  Officer.  National  Institute  of 
Mental  Health  (NIMH).  6001  Executive 
Boulevard,  Room  6107,  Bethesda.  MD  20892. 

Executive  Officer,  National  Eye  Institute 
(NEI),  Building  31,  Room  6A03,  31  Center 
Drive,  Bethesda,  MD  20892-2510. 

Director.  Division  of  Advanced  Studies  an'd 
Policy  Analysis,  Fogarty  International  Center 
(FIC),  Building  16,  Room  202, 16  Center 
Drive,  Bethesda,  MD  20892-6705. 
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Information  Officer,  Center  for  Scientific 
Review  (CSR).  Rockledge  II,  Room  6160,  6701 
Rockledge  Drive.  Bethesda.  NfD  20892. 

Director,  Office  of  Science  Policy  and 
Public  Liaison,  National  Center  for  Research 
Resources  (NCRR),  Rockledge  II,  Room  5046. 
6701  Rockledge  Drive,  Bethesda,  MD  20892. 

Privacy  Act  Coordinator,  National  Cancer 
Institute  (NCI),  Building  31,  Room  10A30,  31 
Center  Drive,  Bethesda,  MD  20892. 

09-25-0158 

SYSTEM  name: 

Administration:  Records  of 
Applicants  and  Awardees  of  the  NIH 
Intramural  Research  Training  Awards 
Program.  HHS/NIH/OD/OIR/OE. 

SECURITY  CLASSIFICATION: 

None. 


SYSTEM  location: 

This  system  is  located  in  each  of  the 
intramural  ofBces  and  laboratories 
where  the  Intramural  Research  Training 
Awards  (IRTA)  Fellow  is  located  and 
assigned,  including  the  respective 
Scientific  Director's  office,  the 
administrative  and  personnel  offices, 
and  in  Personnel  branches  responsible 
for  administering  the  IRTA  Program, 
and  the  Office  of  Education,  Office  of 
Intramural  Research,  Office  of  the 
Director,  Building  2,  Room  2E04,  2 
Center  Drive.  Bethesda.  MD  20892. 

categofves  of  moivkhjals  covered  by  the 
system: 

Applicants  for  IRTA  Fellowships, 
current  IRTA  Fellows,  and  former  IRTA 
Fellows.  j 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

These  records  contain  information 
relating  to  education  and  training, 
employment  history,  scientific 
publications;  research  goals;  letters  of 
reference;  and  personal  information 
such  as  name,  date  of  birth,  social 
security  number,  home  address  and 
citizenship;  and  information  related  to 
fellowship  awards  such  as  stipend 
levels,  training  assigrmients,  training 
expenses  and  travel  allowances. 

AUTHORITY  FOR  MAINTENANCE  Of  THE  SYSTEM: 

42  U.S.C.  284(b)(1)(C).  286b-3.  and 
287C-1  authorizes  PHS  to  make  awards 
for  biomedical  research  and  research 
training,  i 

PURPOSE(S):  ' 

Records  in  this  system  are  used  to 
determine  individuals'  eligibility  and 
evaluate  their  qualifications  for  IRTA 
Fellowships;  to  document  the  basis  for 
management  actions  relating  to 
Fellowships  that  are  awarded;  and  to 
provide  data  for  program  evaluation. 


ROUTINE  USES  Of  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  Of  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  the 
Office  of  Human  Resource  Management 
for  evaluation  of  NIH  Personnel 
programs. 

2.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
fi-om  the  congressional  office  made  at 
the  written  request  of  that  individual. 

3.  Disclosure  may  be  made  to  the 
Department  of  Justice  or  to  a  court  or 
other  tribunal  from  this  system  of 
records,  when  (a)  HHS,  or  any 
component  thereof;  or  (b)  any  HHS 
employee  in  his  or  her  official  capacity; 
or  (c)  any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States  or  any  agency  thereof 
where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components,  is  a  pariy  to  litigation 
or  has  an  interest  in  such  litigation,  and 
HHS  determines  that  the  use  of  such 
records  by  the  Department  of  Justice, 
court  or  other  tribunal  is  relevant  and 
necessary  to  the  litigation  and  would 
help  in  the  effective  representation  of 
the  governmental  party,  provided, 
however,  that  in  each  case  HHS 
determines  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

4.  Disclosure  may  be  made  to  a 
Federal,  State  or  local  agency 
maintaining  civil,  criminal  or  other 
pertinent  records,  such  as  current 
licenses,  if  necessary  to  obtain  a  record 
relevant  to  an  agency  decision 
concerning  the  selection  or  retention  of 
a  fellow. 

5.  Disclosure  may  be  made  to  a 
Federal  agency,  in  response  to  its 
request,  in  connection  with  hiring  or 
retention  of  an  employee,  the  issuance 
of  a  security  clearance,  an  investigation 
of  an  employee,  the  letting  of  a  contract, 
or  the  issuance  of  a  license,  grant,  or 
other  benefit  by  the  requesting  agency, 
to  the  extent  that  the  record  is  relevant 
and  necessary  to  the  requesting  agency's 
decision  on  the  matter. 

Records  may  be  disclosed  to  student 
volunteers,  individuals  working  under  a 
personal  services  contract,  and  other 
individuals  performing  functions  for 
PHS  who  do  not  technically  have  the 
status  of  agency  employees,  if  they  need 
the  records  in  the  performance  of  their 
agency  functions. 


POUCIES  AND  PRACTICES  FOR  STORING, 
RETRKVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  Of  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  file  folders,  and 
on  magnetic  tapes  and  disks  and 
computer  programs. 

retrievabnjty: 

Records  are  retrieved  by  name,  social 
security  niunber,  or  institute  list 
number. 

SAFEGUARDS: 

1.  Authorized  Users:  Access  is  granted 
only  to  NIH  scientists,  administrative 
office  staff,  personnel  staff  and  financial 
management  staff  directly  involved  in 
the  administration  of  the  IRTA  Program. 

2.  Physical  Safeguards:  File  folders 
are  kept  in  locked  drawers  or  locked 
rooms  when  system  personnel  are  not 
present. 

3.  Procedural  Safeguards:  Access  to 
file  folders  is  controlled  by  system 
persoimel.  Records  may  be  removed 
from  the  files  only  with  the  approval  of 
the  system  manager  or  other  authorized 
employees.  Data  stored  in  the  automated 
system  is  accessed  through  the  use  of 
keywords  known  only  to  authorized 
personnel. 

These  practices  are  in  compliance 
with  the  standards  of  Chapter  45-13  of 
the  HHS  General  Administration 
Manual,  "Safeguarding  Records 
Contained  in  Systems  of  Record.s,"    - 
supplementary  Chapter  PHS  hf:  45-13, 
and  the  HHS  Automated  Information 
Systems  Security  Program  Handbook. 

retention  and  disposal: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  contained  in  NIH 
Manual  Chapter  1 743,  Appendix  1 
-"Keeping  and  Destroying  Records" 
(HHS  Records  Management  Manual, 
Appendix  B-361).  item  4000-E-3.  Refer 
to  the  NIH  Manual  Chapter  for  specific 
disposition  instructions. 

system  manager(s)  and  address: 

Personnel/Principal  or  Senior 
Administrative  Officers  of  the  National 
Institutes  of  Health  Institutes/Centers. 
Contact  the  individual  listed  under 
notification  procedure  for  the  name  and 
address  of  the  appropriate  System 
Manager. 

notification  procedure: 

To  determine  if  a  record  exists  and 
where  it  is  located,  contact:  Chief, 
Staffing  Management  Branch,  Office  of 
Human  Resource  Management,  Building 
31,  Room  1C31,  31  Center  Drive, 
Bethesda,  MD  20892. 

The  requestor  must  also  verify  his  or 
her  identity  by  providing  either  a 
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notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  imderstands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act,  subject 
to  a  five  thousand  dollar  fine. 

record  access  procedure: 

Same  as  Notification  Procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being 
sought.  Individuals  may  also  request 
listings  of  accountable  disclosures  that 
have  been  made  of  their  records,  if  any. 

CONTESTWQ  RECORD  PROCEDURE: 

Write  to  the  official  specified  under 
the  Notification  Procedures  above,  and 
reasonably  identify  the  record  and 
specify  the  information iieing  contested, 
the  corrective  action  sought,  and  your 
reasons  for  requesting  the  correction, 
along  with  supporting  information  to 
show  how  the  record  is  untimely, 
incomplete,  irrelevant  or  inaccurate. 
The  right  to  contest  records  is  limited  to 
information  which  is  incomplete, 
irrelevant,  incorrect,  or  imtimely 
(obsolete). 

RECORD  source  CATEGORKS: 

Applicants,  persons  and  institutions 
supplying  references. 

systems  exempted  from  certam  provisions 

OF  THE  act: 

None. 

09-25-0160 

system  name: 

United  States  Renal  Data  System 
(USRDS).  HHS/NIH/NIDDK. 

SECunmr  CLASsmcATiON: 
None. 

SYSTEM  location: 

Records  are  located  at  contractor 
operated  coordinating  center.  Write  to 
the  System  manager  at  address  below 
for  address  of  current  location.  U.S. 
Renal  Data  System,  Coordinating  Center 
(CC),  914  South  8th  Street.  Suite  D-206, 
Minneapolis,  MN  55404. 

CATEGOMES  OF  MOMOUALS  COVERED  BY  THE 
SYSTEM: 

Persons  with  end-stage  renal  disease 
(ESRD),  providers  of  ESRD  services. 

CATEGORCS  Of  RECORDS  m  THE  SYSTEM: 

Health  and  medical  record  data:  fiscal 
information;  patient  names,  social 
security  niunber,  Centers  for  Medicare 
and  Medical  Services  (CMS)  beneficiary 
ID,  patient  demographic,  epidemiolo^c 
and  survival  characteristics;  physician 
provider  characteristics;  facility 
provider  characteristics. 


AUTHORrTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

42  U.S.C.  241a,  289c,  as  last  amended 
by  Pub.  L.  100-607.  November  4. 1988 
under  the  Health  Omnibus  Programs 
Extension  of  1988. 

PURPOSE($): 

1.  To  design  and  implement  a  < 
consolidated  renal  disease  system  that 
will  provide  the  biostatistical,  data 
management  and  analytical  expertise 
necessary  to  characterize  the  total  renal 
patient  population  and  describe  the 
distribution  of  patients  by 
sociodemographic  variables  across 
treatment  modalities. 

2.  To  report  on  the  incidence, 
prevalence,  and  mortality  rates  of  renal 
disease  by  primary  diagnosis. 

3.  To  identify  the  modalities  of 
treatment  best  suited  to  individual 
patients.  To  compare  the  various 
treatment  alternatives  to  examine  the 
prevention  and  progression  of  renal 
disease  by  morbidity,  mortality,  and 
quality  of  life  criteria. 

4.  To  identify  problems  and 
opportunities  for  more  focused 
investigations  of  renal  research  issues 
currently  unaddressed  by  the 
consolidated  data  system. 

5.  To  share  data  with  other  PHS 
agencies  and  CMS  for  their  use  in 
research  analysis  and  program 
administration.  - 

ROUTINE  USES  Of  RECORDS  MAMTAMED  M  THE 
SYSTEM,  MCLUDMQ  CATEOORCS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  from  the  record  of  an 
individual  may  be  made  to  the 
Department  of  Justice,  or  to  a  court  or 
Other  tribunal,  when  (a)  HHS,  or  any 
component  thereof;  or  (b)  any  HHS 
employee  in  his  or  her  official  capacity; 
or  (c)  any  HHS  employee  in  his  or  her 
official  capacity  where  the  Department 
of  Justice  (or  IfflS,  where  it  is 
authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States  or  any  agency  thereof 
where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components,  is  a  party  to  litigation 
or  has  an  interest  in  such  litigation,  and 
HHS  determines  that  the  use  of  such 
records  by  the  Department  of  Justice,  the 
court  or  other  tribimal  is  relevant  and 
necessary  to  the  litigation  and  would 
help  in  the  effective  representation  of 
the  governmental  party,  provided, 
however,  that  in  each  case,  HHS 
determines  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

2.  Disclosure  may  be  made  to  a 
Congressional  office  from  the  record  of 
an  individual  in  response  to  a  written 
inquiry  itom  the  Congressional  office 


made  at  the  written  request  of  the 
individual. 

3.  Disclosure  may  be  made  to  the  HHS 
contractor  for  the  purpose  of  collating, 
analyzing,  aggregating  or  otherwise 
refining  or  processing  records  in  this 
system  for  developing,  modifying  and/ 
or  manipulating  ADP  software.  Data 
would  also  be  disclosed  to  contractors 
incidental  to  consultation, 
programming,  operation,  user 
assistance,  or  maintenance  for  an  ADP 
or  telecommunications  systems 
containing  or  supporting  records  in  the 
system.  The  contractor  shall  be  required 
to  maintain  Privacy  Act  safeguards  with 
respect  to  such  records. 

4.  A  record  may  be  disclosed  for  a 
research  purpose,  when  the  Department: 
(A)  Has  determined  that  the  use  or 
disclosure  does  not  violate  legal  or 
policy  limitations  under  which  the 
record  was  provided,  collected,  or 
obtained;  (B)  Has  determined  that  the 
research  purpose  (1)  cannot  be 
reasonably  accomplished  unless  the 
record  is  provided  in  individually 
identifiable  form,  and  (2)  warrants  the 
risk  to  the  privacy  of  the  individual  that 
additional  exposure  of  the  record  might 
bring;  (C)  Has  required  the  recipient  to 
(1)  establish  reasonable  administrative, 
technical,  and  physical  safeguards  to 
prevent  unauthorized  use  or  disclosure 
of  the  record,  (2)  remove  or  destroy  the 
information  that  identifies  the 
individual  at  the  earliest  time  at  which 
removal  or  destruction  can  be 
accomplished  consistent  with  thtf   ■ 
purpose  of  the  research  project,  unless 
the  recipient  has  presented  adequate 
justification  of  a  research  or  health 
nature  for  retaining  such  information, 
and  (3)  make  no  further  use  or 
disclosure  of  the  record  except  (a)  in 
emergency  circumstances  affecting  the 
health  or  safety  of  any  individual,  (b)  for 
use  in  another  research  project,  under 
these  same  conditions,  and  with  written 
authorization  of  the  Department,  (c)  for 
disclosure  to  a  properly  identified 
person  for  the  purpose  of  an  audit 
related  to  the  research  project,  if 
information  that  would  enable  research 
subjects  to  be  identified  is  removed  or 
destroyed  at  the  earliest  opportimity 
consistent  with  the  purpose  of  the  audit, 
or  (d)  when  required  by  law;  (D)  Has 
secured  a  written  statement  attesting  to 
the  recipients  understanding  of,  and 
willingness  to  abide  by  these  provisions. 

Records  may  be  disclosed  to  student 
volunteers,  individuals  working  under  a 
personal  services  contract,  and  other 
individuals  performing  functions  for 
PHS  who  do  not  technically  have  the 
status  of  agency  employees,  if  they  need 
the  records  in  the  performance  of  their 
agency  functions. 
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POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE:  I 

Electronic  medium;  selected  hard 
copy  backup. 

retrievabiuty:  - 

Information  will  be  retrieved  by 
patient  identification  number  such  as 
social  security  number  and  CMS 
beneficiary  ID.  Individual  patient  data 
provided  only  as  noted  above.  Statistical 
data  provided  as  noted  above  and  to  the 
general  public  as  part  of  periodic 
published  reports. 

SAFEGUARDS: 

A  variety  of  safeguards  are 
implemented  for  the  various  sets  of 
records  in  this  system  according  to  the 
sensitivity  of  the  records: 

1.  Authorized  Users:  Regular  access  is 
limited  to  National  Institute  of  Diabetes 
and  Digestive  and  Kidney  Diseases 
(NIDDK),  CMS  and  contract  personnel 
who  have  a  need  for  the  data  in 
performance  of  their  duties  as 
determined  by  the  system  manager. 

2.  Physical  Safeguards:  Records  are 
stored  in  areas  where  access  is  restricted 
to  areas  where  data  are  maintained  and 
processed;  data  tapes  and  hard  copy 
data  are  stored  in  locked  Hies  in  secured 
areas;  terminal  access  controlled  by  user 
ID,and  keywords;  off-site  data  backups 
in  two  locations — a  remote  area  of  the 
same  building  and  a  separate  building; 
and  fire  protection  secured  by  Halon  fire 
extinguisher  system  and  fire  alarm 
system  present  in  the  computer  room. 

3.  Procedural  Safeguards:  Contractors 
who  maintain  records  in  this  system  are 
instructed  to  make  no  further  disclosure 
of  the  records  except  as  authorized  by 
the  system  manager  and  permitted  by 
the  Privacy  Act. 

Privacy  Act  requirements  are 
specificadly  included  in  contracts  and  in 
agreements  with  grantees  or 
collaborators  participating  in  research 
activities  supported  by  this  system.  HHS 
project  directors,  contract  officers,  and 
project  officers  oversee  compliance  with 
these  requirements. 

These  practices  are  in  compliance 
with  the  standards  of  Chapter  45-13  of 
the  HHS  General  Administration 
Manual,  "Safeguarding  Records 
Contained  in  Systems  of  Records," 
supplementary  Chapter  PHS  hf:  45-13, 
and  the  HHS  Automated  Information 
Systems  Security  Program  Handbook. 

RETENTION  AND  DtSPOSAL: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  contained  in  NIH 
Manual  Chapter  1743,  Appendix  1 — 


"Keeping  and  Destroying  Records" 
(HHS  Records  Management  Manual, 
Appendix  B-361),  item  3000-G-3(b), 
which  allows  records  to  be  kept  as  long 
as  they  are  useful  in  scientific  research. 
Refer  to  the  NIH  Manual  Chapter  for 
specific  disposition  instructions. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Epidemiology  Program  Director, 
National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases  (NIDDK), 
Division  of  Kidney,  Urologic  and 
Hematologic  Diseases,  Rockledge  II, 
Room  615,  6701  Democracy  Boulevard, 
Bethesda,  MD  20892. 

NOTIFICATION  PROCEDURE: 

To  determine  if  a  record  exists,  write 
to  the  System  Manager  at  the  address 
noted  above.  Provide  notarized 
signature  as  proof  of  identity.  The 
request  should  include  as  much  of  the 
following  information  as  possible:  (a) 
Full  name;  (b)  title  of  project  individual 
participated  in;  and  (c)  approximate 
dates  of  participation. 

RECORD  ACCESS  PROCEDURE: 

Same  as  Notification  Procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being 
sought.  Individuals  may  also  request 
listings  of  accountable  disclosures  that 
have  been  made  of  their  records,  if  any. 

CONTESTING  RECORD  PROCEDURE: 

Contact  the  System  Manager  at  the 
address  specified  under  notification 
procedures  above  and  reasonably 
identify  the  record,  specify  the 
information  being  contested,  and  state 
the  corrective  action  sought,  with 
supporting  information  to  show  how  the 
record  is  inaccurate,  incomplete, 
untimely,  or  irrelevant.  The  right  to 
contest  records  is  limited  to  information 
which  is  incomplete,  irrelevant, 
incorrect,  or  untimely  (obsolete). 

RECORD  SOURCE  CATEGORIES: 

The  majority  of  health,  medical,  fiscal 
and  other  demographic  information  on 
patients  and  health  care  providers  is 
from  the  end  stage  renal  disease 
program  of  the  Centers  for  Medicare  and 
Medicaid  Services  (CMS).  Additional 
data  comes  from  other  CMS  Medicare 
patient  records,  the  National  Death 
Index,  and  other  sources  of  non- 
Medicare  ESRD  patient  records  such  as 
the  NIH  Continuous  Ambulatory 
Peritoneal  Dialysis  (CAPD)  Registry,  the 
United  Network  of  Organ  Sharing 
(UNOS)  transplant  patients,  the 
Veteran's  Administration,  and  the 
Indian  Health  Service. 


SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
09-2&-O166 
SYSTEM  NAME: 

Administration:  Radiation  and  - 
Occupational  Safety  and  Health 
Management  Information  Systems, 
HHS/NIH/ORS. 

SECURITY  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

Radiation  Safety  Branch,  Division  of 
Safety,  Office  of  Research  Services 
(ORS),  Building  21,  Room  134,  21 
Wilson  Drive,  Bethesda,  MD  20892. 

Occupational  Safety  and  Health 
Branch,  Division  of  Safety,  Office  of 
Research  Services  (ORS),  Building  13, 
Room  3K04. 13  South  Drive,  Bethesda, 
Maryland  20892. 

Write  to  appropriate  System  Manager 
at  the  address  below  for  the  address  of 
contractor  locations,  including  the 
address  of  any  Federal  Records  Center 
where  records  fi-om  this  system  may  be 
stored. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Radiation  Safety  Branch  (RSB):  NIH 
employees  using  radioactive  materials  ~ 
or  radiation  producing  machinery, 
contractor  employees  who  provide 
service  to  the  Radiation  Safety  Branch 
and  any  other  individuals  who  could 
potentially  be  exposed  to  radiation  or 
radioactivity  as  a  result  of  NIH 
operations  and  who,  therefore,  must  be 
monitored  in  accordance  with 
applicable  regulations. 

Occupational  Safety  and  Health 
Branch  (OSHB):  Individuals  (including 
NIH  employees  and  NIH  service 
contract  employees)  who  use  or  come 
into  contact  with  potentially  hazardous 
biological  or  chemical  materials,  and 
participants  of  occupational  safety  and 
health  monitoring/surveillance 
programs. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Employee  name,  title,  organizational 
affiliation,  birth  date,  social  security 
number  (optional),  work  address,  work 
telephone  number,  name  of  supervisor, 
and  other  necessary  emplojrment 
information;  radiation/occupational 
safety  and  health  training  information; 
medical  and  technical  information 
pertaining  to  safety  and  health  related 
initiatives;  research  protocols  and  other 
related  documents  used  to  monitor  and 
track  radiation  exposure  and  exposure 
to  potentially  hazardous  biological  or 
chemical  materials;  radiation  materials 
usage  data;  and  incident  data.  t 


Federal  Register /Vol.  67,  No.  187 /Thursday,  September  26.  2002 /Notices 


60771 


AUTHOMTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

42  U.S.C.  241,  regarding  the  general 
powers  and  duties  of  the  Public  Health 
Service  relating  to  research  and 
investigation;  5  U.S.C.  7902  regarding 
agency  safety  programs;  and  42  U.S.C. 
2201,  regarding  general  duties  of  the 
Nuclear  Regulatory  Commission 
including  the  setting  of  standards  to 
cover  the  possession  and  use  of  nuclear 
materials  in  order  to  protect  health. 

PURP0SE(S): 

1.  To  provide  adequate  administrative 
controls  to  assure  compliance  with 
internal  NIH  policies,  and  applicable 
regulations  of  the  Occupational  Safety 
and  Health  Administration  (OSHA), 
Department  of  Labor,  and  other  Federal 
and/or  State  agencies  which  may 
establish  health  and  safety  requirements 
or  standards.  Ensure  legal  compliance 
with  requirements  of  Nuclear 
Regulatory  Commission  to  maintain 
internal  and  external  radiation  exposure 
data. 

2.  To  identify,  evaluate  and  monitor 
use  or  contact  (including  incident 
follow-up)  with:  radiation  (exposure 
maintained  at  lowest  levels  reasonable); 
biological  and/or  chemical  (potentially 
hazardous  materials).  To  monitor,  track, 
and  assess  the  use  of  personal  protective 
equipment  in  the  work  place  to  ensure 
availability,  effectiveness,  and  proper 
maintenance.  To  address  emergent  ^ 
safety  and  health  issues  or  concerns. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  M  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual 

2.  Disclosure  may  be  made  to  the 
Department  of  Justice  or  to  a  court  or 
other  tribunal  from  this  system  of 
records,  when  (a)  HHS,  or  any 
component  thereof;  or  (b)  any  HHS 
employee  in  his  or  her  official  capacity; 

'  or  (c)  any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States  of  any  agency  thereof 
where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components,  is  a  party  to  litigation 
or  has  an  interest  in  such  litigation,  and 
HHS  determines  that  the  use  of  such 
records  by  the  Department  of  Justice, 
court  or  other  tribunal  is  relevant  and 
necessary  to  the  litigation  and  would 
help  in  the  effective  representation  of 
the  governmental  party,  provided, 
however,  that  in  each  case  HHS 


determines  that  such  disclosiire  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

3.  Disclosure  may  be  made  to 
contractors  for  the  piu-pose  of 
processing  or  refining  the  records. 
Contracted  services  may  include 
monitoring,  testing,  sampling, 
surveying,  evaluating,  transcription, 
collation,  computer  input,  and  other 
records  processing.  The  contractor  shall 
be  required  to  maintain  Privacy  Act 
safeguards  with  respect  to  such  records. 

4.  Disclosure  may  be  made  to:  (a) 
Officials  of  the  United  States  Nuclear 
Regulatory  Commission  which,  by 
Federal  regulation,  licenses,  inspects 
and  enforces  the  regulations  governing 
the  use  of  radioactive  materials;  and  (b) 
OSHA,  which  provides  oversight  to 
ensure  that  safe  and  healthful  work 
conditions  are  maintained  for 
employees.  Disclosure  will  also  be 
permitted  to  other  Federal  and/or  State 
agencies  which  may  establish  health 
and  safety  requirements  or  standards. 

5.  Radiation  exposure  and/or  training 
and  experience  history  may  be 
transferred  to  new  employer. 

6.  A  record  may  be  disclosed  for  a 
research  purpose,  when  the  Department: 
(A)  Has  determined  that  the  use  or 
disclosure  does  not  violate  legal  or 
policy  limitations  under  which  the 
record  was  provided,  collected,  or 
obtained;  (B)  has  determined  that  the 
research  purpose  (1)  caimot  be 
reasonably  accomplished  unless  the 
record  is  provided  in  individually 
identifiable  form,  and  (2)  warrants  the 
risk  to  the  privacy  of  the  individual  that 
additional  exposure  of  the  record  might 
bring;  (C)  has  required  the  recipient  to 
(1)  establish  reasonable  administrative, 
technical,  and  physical  safeguards  to 
prevent  unauthorized  use  or  disclosure 
of  the  record,  (2)  remove  or  destroy  the 
information  that  identifies  the 
individual  at  the  earliest  time  at  which 
removal  or  destruction  can  be 
accomplished  consistent  with  the 
purpose  of  the  research  project,  unless 
the  recipient  has  presented  adequate 
justification  of  a  research  or  health 
nature  for  retaining  such  information, 
and  (3)  make  no  further  use  or 
disclosure  of  the  record  except  (a)  in 
emergency  circumstances  affecting  the 
health  or  safety  of  any  individual,  (b)  for 
use  in  another  research  project,  under 
these  same  conditions,  and  with  written 
authorization  of  the  Department,  (c)  for 
disclosure  to  a  properly  identified 
person  for  the  purpose  of  an  audit 
related  to  the  research  project,  if 
information  that  would  enable  research 
subjects  to  be  identified  is  removed  or 
destroyed  at  the  earliest  opportunity 
consistent  with  the  purpose  of  the  audit, 


or  (d)  when  required  by  law;  (D)  has 
secured  a  written  statement  attesting  to 
the  recipient's  understanding  of,  and 
willingness  to  abide  by  these  provisions. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVINQ,  ACCESSMO,  RETAINING,  AND 
DSPOSVM  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  file 
cabinets  or  in  computer  databases 
maintained  by  the  RSB  and  OSHB. 
Records  may  be  stored  in  file  folders, 
binders,  magnetic  tapes,  magnetic  disks, 
optical  disks  and/or  other  types  of  data 
storage  devices. 

retrievabiuty: 

Records  are  retrieved  by  name,  social 
seciuity  number,  office  address,  or 
unique  RSB  or  OSHB  assigned 
identification  number. 

SAFEGUARDS: 

1.  Authorized  Users:  Employees  who 
maintain  this  system  are  instructed  to 
grant  regular  access  only  to  RSB/OSHB 
staff,  authorized  contractor  personnel, 
U.S.  Nuclear  Regulatory  Commission 
Inspectors,  Radiation  Safety  Conunittee 
Members,  Biosafety  Committee 
members,  and  other  appropriate  NIH 
administrative  and  management 
persoimel  with  a  need  to  know.  Access 
to  information  is  thus  limited  to  those 
with  a  need  to  know. 

2.  Physical  Safeguards:  Rooms  where 
records  are  stored  are  locked  when  not 
in  use.  During  regular  business  hours, 
rooms  are  unlocked  but  are  controlled 
by  on-site  personnel.  Individually 
identifiable  records  are  kept  in  locked 
file  cabinets  or  rooms  under  the  direct 
control  of  the  Project  Director. 

3.  Procedural  Safeguards:  Names  and 
other  identifying  particulars  are  deleted 
when  data  from  original  records  are 
encoded  for  analysis.  Data  stored  in 
computers  is  accessed  through  the  use 
of  keywords  known  only  to  authorized 
users.  All  users  of  personal  information 
in  connection  with  the  performance  of 
their  jobs  (see  Authorized  Users,  above) 
will  protect  information  from  public 
view  and  from  unauthorized  personnel 
entering  an  unsupervised  office.  The 
computer  terminals  are  in  secured  areas 
and  keywords  needed  to  access  data 
files  will  be  changed  freouently. 

4.  Additional  RSB  Technical 
Safeguards:  Computerized  records  are 
accessible  only  through  a  series  of  code 
or  keyword  commands  available  from 
and  under  direct  control  of  the  Project 
Director  or  his/her  delegated 
representatives.  The  computer  records 
are  secured  by  a  midtiple  level  security 
system  which  is  capable  of  controlling 
access  to  the  individual  data  field  level. 
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Persons  having  access  to  the  computer 
database  can  be  restricted  to  a  confined 
application  which  only  permits  a 
narrow  "view"  of  the  data.  Data  on 
computer  files  is  accessed  by  keyword 
known  only  to  authorized  users  who  are 
NIH  or  contractor-employees  involved 
in  work  for  the  program. 

These  practices  are  in  compliance 
with  the  standards  of  Chapter  45-13  of 
the  HHS  General  Administration 
Manual,  "Safeguarding  Records 
Contained  in  Systems  of  Records," 
supplementary  Chapter  PHS  hf:  45-13, 
and  the  HHS  Automated  Information 
Systems  Security  Program  Handbook. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  contained  in  NIH 
Manual  Chapter  1743,  Appendix  1 — 
"Keeping  and  Destroying  Records" 
(HHS  Records  Management  Manual, 
Appendix  B-361):  item  1300-B  which 
applies  to  Division  of  Safety  records. 
Refer  to  the  NIH  Manual  Chapter  for 
specific  disposition  instructions. 
Radiation  exposure  records  are  retained 
imder  item  1300-B-lO,  which  does  not 
allow  disposal  at  this  time. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 
Assistant  Chief,  Information 
Technology,  Radiation  Safety  Branch, 
Division  of  Safety.  Office  of  Research 
Services  (ORS).  National  Institutes  of 
Health,  Building  21,  Room  134,  21 
Wilson  Drive,  Bethesda,  Maryland 
20892. 

Chief,  Occupational  Safety  and  Health 
Branch,  Division  of  Safety,  Office  of 
Research  Services  (ORS),  Building  13, 
Room  3K04,  13  South  Drive,  Bethesda, 
Maryland  20892. 

NOTIFICATION  PROCEDURE: 

To  determine  if  a  record  exists,  write 
to  the  appropriate  System  Manager  as 
listed  above.  The  requester  must  also 
verify  his  or  her  identity  by  providing 
either  a  notarization  of  the  request  or  a 
written  certification  that  the  requester  is 
whom  he  or  she  claims  to  be.  The 
request  should  include:  (a)  Full  name, 
'and  (b)  appropriate  dates  of 
participation. 

RECORD  ACCESS  PROCEDURE: 

Same  as  Notification  Procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being 
sought.  Individuals  may  also  request  an 
accoimting  of  disclosure  of  their 
records,  if  any. 

CONTESTING  RECORD  PROCEDURE: 

Contact  the  appropriate  System 
Manager  specified  above  and  reasonably 
identify  the  record,  specify  the 


information  to  be  contested,  and  state 
the  corrective  action  sought  with 
supporting  documentation.  The  right  to 
contest  records  is  limited  to  information 
which  is  incomplete,  irrelevant, 
incorrect,  or  untimely  (obsolete). 

RECORD  SOURCE  CATEGORIES: 

Information  is  obtained  fi-om  the 
subject  individual,  previous  employers 
and  educational  institutions, 
contractors,  safety  and  health 
monitoring/surveillance  records, 
employee  interviews,  site  visits,  or  other 
relevant  NIH  organizational 
components. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
09-25-0167 
SYSTEM  NAME: 

National  Institutes  of  Health  (NIH) 
TRANSHARE  Program,  HHS/NIH/OD. 

SECURrrr  classification: 
None. 

SYSTEM  location: 

Employee  Transportation  Services 
Office,  National  Institutes  of  Health, 
Building  31,  Room  B3B08,  31  Center 
Drive,  Bethesda,  MD  20892. 

Recreation  and  Welfare  Association 
Activities  Desk,  National  Institutes  of 
Health,  Building  31,  Room  B1W30A,  31 
Center  Drive,  Bethesda,  MD  20892. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

NIH  employees  who  apply  for  and 
participate  in  the  NIH  TRANSHARE 
Program. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name,  home  address,  parking  hanger 
permit  number,  unique  computer 
identification  number,  NIH 
TRANSHARE  commuter  card  number, 
NIH  pay  plan,  grade  level,  office  phone 
number,  building  and  room.  Institute/ 
Center  designation,  name  of  supervisor, 
commute  mode  to  work,  and  type  of  fare 
media  used. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Section  629  of  Pub.  L.  101-509,  "State 
or  Local  Government  Programs 
Encouraging  Employee  Use  of  Public 
Transportation;  Federal  Agency 
Participation,"  found  at  5  U.S.C.  note 
prec.  section  7901. 

PURPOSE(S): 

1.  To  manage  the  NIH  TRANSHARE 
Program,  including  receipt  and 
processing  of  employee  applications, 
and  coordination  of  the  fare  media 
distribution  to  employees. 


2.  To  monitor  the  use  of  appropriated 
funds  used  to  support  the  NIH 
TRANSHARE  Program. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDmO 

CATEGORIES  OF  USERS  AND  THE  PURPOSES  OF 
SUCH  USES: 

1.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
firom  the  congressional  office  made  at 
the  request  of  that  individual. 

2.  The  Department  of  Health  and 
Human  Services  (HHS)  may  disclose 
information  from  this  system  of  records 
to  the  Department  of  Justice,  or  to  a 
court  or  other  tribunal,  when  (a)  HHS, 
or  any  component  thereof;  or  (b)  any 
HHS  employee  in  his  or  her  official 
capacity;  or  (c)  any  HHS  employee  in 
his  or  her  individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States  or  any  agency  thereof 
where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components,  is  a  party  to 
litigation,  and  HHS  determines  that  the 
use  of  such  records  by  the  Department 
of  Justice,  court  or  other  tribunal  is 
relevant  and  necessary  to  the  litigation 
and  would  help  in  the  effective 
representation  of  the  governmental 
party,  provided,Tiowever,  that  in  each 
case  HHS  determines  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

3.  NIH  may  disclose  applicant's  name, 
unique  computer  identification  number, 
NIH  TRANSHARE  commuter  card 
number,  and  type  of  participant's  fare 
media  to  be  disbursed  to  cashiers  of  the 
Recreation  and  Welfare  Association  of 
the  National  Institutes  of  Health,  Inc. 
(R&W  Association)  who  are  responsible 
for  distribution  of  fare  media.  Cashiers 
are  required  to  maintain  Privacy  Act 
safeguards  with  respect  to  such  records. 

4.  Disclosure  may  be  made  to 
organizations  deemed  qualified  by  the 
Secretary  to  carry  out  quality 
assessments  or  utilization  review. 

5.  NIH  may  disclose  statistical  reports 
containing  information  fi'om  this  system 
of  records  to  city,  county.  State,  and 
Federal  Government  agencies  (including 
the  General  Accounting  Office). 

POUOES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  file  folders 
and  computer  disks. 
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retrievabiuty: 

Records  are  retrieved  by  name  and 
NIH  TRANSHARE  commuter  card 
number. 

SAFEGUARDS: 

1.  Authorized  Users:  Data  on 
computer  files  is  accessed  by  keyword 
known  only  to  authorized  users  who  are 
ETSO  employees  and  cashiers  of  the 
R&W  Association  who  are  responsible 
for  implementing  the  Program.  Cashier 
access  will  be  limited  to  applicant's 
name,  unique  computer  identification 
number,  NIH  TRANSHARE  computer 
card  nimiber,  and  type  of  fare  media 
disbursed.  Access  to  information  is  thus 
limited  to  those  with  a  need  to  know. 

2.  Physical  Safeguards:  Rooms  where 
records  are  stored  are  locked  when  not 
in  use.  During  regular  business  hours, 
rooms  are  unlocked  but  are  controlled 
by  on-site  personnel. 

3.  Procedural  and  Technical 
Safeguards:  A  password  is  required  to 
access  the  terminal,  and  a  data  set  name 
controls  the  release  of  data  to  only 
authorized  users.  All  users  of  personal 
information  in  connection  with  the 
performance  of  their  jobs  (see 
Authorized  Users,  above)  protect 
information  firom  public  view  and  from 
unauthorized  persoimel  entering  an 
unsupervised  office. 

These  practices  are  in  compliance 
with  the  standards  of  Chapter  45-13  of 
the  HHS  General  Administration 
Manual,  "Safeguarding  Records 
Contained  in  Systems  of  Records," 
supplementary  Chapter  PHS  hf:  45-13, 
and  the  HHS  Automated  Information 
Systems  Security  Program  Handbook. 

RETENTION  AND  DISPOSAU 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  contained  in  NIH 
Manual  Chapter  1743,  Appendix  1 — 
"Keeping  and  Destroying  Records" 
(HHS  Records  Management  Manual, 
Appendix  B-361),  item  1500-A-3. 
Records  are  retained  for  a  maximum  of 
two  years  following  the  last  month  of  an 
employee's  participation  in  the  NIH 
TRANSHARE  Program.  Paper  copies  are 
destroyed  by  shredding.  Computer  files 
are  destroyed  by  deleting  the  record 
from  the  file. 

SYSTEM  MANAQER(S)  AND  ADDRESS 

Traffic  Management  Specialist, 
Employee  Transportation  Service 
Officer,  Division  of  Security  Operations, 
Office  of  Research  Services  (ORS), 
Building  31,  Room  B3B08,  31  Center 
Drive,  Bethesda,  MD  20892. 

NOmCATION  PROCEDURE: 

To  determine  if  a  record  exists,  write 
to  the  System  Manager  listed  above.  The 


requester  must  also  verify  his  or  her 
identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be.  The  request  shoidd 
include:  (a)  full  name,  and  (b) 
appropriate  dates  of  participation.  The 
requester  must  also  understand  that  the 
knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act,  subject 
to  a  five  thousand  dollar  fine. 

RECORD  Access  PROCEDURE: 

Write  to  the  System  Manager 
specified  above  to  attain  access  to 
records  and  provide  the  same 
information  as  is  required  under  the 
Notification  Procedures.  Requesters 
should  also  reasonably  specify  the 
record  contents  being  sought. 
Individuals  may  also  request  an 
accounting  of  disclosure  of  their 
records,  if  any. 

C0NTE8TWG  RECORD  PROCEDURE: 

Contact  the  System  Manager  specified 
above  and  reasonably  identify  the 
record,  specify  the  information  to  be 
contested,  the  corrective  action  sought, 
and  your  reasons  for  requesting  the 
correction,  along  with  supporting 
information  to  show  how  the  record  is 
inaccurate,  incomplete,  imtimely  or 
irrelevant.  The  right  to  contest  records 
is  limited  to  information  which  is 
incomplete,  irrelevant,  incorrect,  or 
untimely  (obsolete). 

RECORD  SOURCE  CATEGORIES: 

Subject  individual. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
09-25-0168 

SYSTEM  NAME:  . 

Invention,  Patent,  and  Licensing 
Documents  Submitted  to  the  Public 
Health  Service  by  its  Employees, 
Grantees,  Fellowship  Recipients,  and 
Conti-actors,  HHS/NIH/OD. 

SECURITY  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

Office  of  Technology  Transfer,  Office 
of  Intramural  Research,  Office  of  the 
Director  (OD),  6011  Executive 
Boulevard,  Room  325,  Bethesda,  MD 
20892. 

Office  of  Financial  Management, 
Office  of  the  Director  (OD),  Building  31, 
Room  B1B55,  31  Center  Drive,  Bethesda, 
Maryland  20892. 

Office  of  Reports  and  Analysis,  Office 
of  Extramural  Research,  Office  of  the 


Director  (OD),  Building  1,  Room  252, 1 
Center  Drive,  Bethesda,  MD  20892- 
2184. 

Public  Health  Service  (PHS) 
Technology  Development  Coordinators 
and  PHS  Contract  Attorneys  retain  files 
supplemental  to  the  records  maintained 
by  the  Office  of  Technology  Transfer. 

Extramural  Inventions  and 
Technology  Resources  Branch,  Office  of 
Policy  for  Extramural  Research 
Administration,  Office  of  Extramural 
Research,  Office  of  the  Director  (OD), 
Rockledge  I,  Room  1040,  6705 
Rockledge  Drive,  Bethesda.  MD  20892- 
7980. 

Write  to  the  System  Manager  at  the 
address  below  for  office  locations. 

CATEQORKS  OF  mOMOUALS  COVERED  BY  THE 
SYSTEM: 

PHS  employees,  grantees,  fellowship 
recipients  and  contractors  who  have 
reported  inventions,  applied  for  patents, 
have  been  granted  patents,  and/or  are 
receiving  royalties  from  patents. 

CATEOORKS  OF  RECORDS  IN  THE  SYSTEM: 

Inventor  name,  address,  social 
security  number  (required  if  inventor  is 
receiving  royalties,  otherwise  optional), 
title  and  description  of  the  invention, 
Employee  Invention  Report  (EIR) 
number,  Case/Serial  Nimiber,  prior  art 
related  to  the  invention,  evaluation  of 
the  commercial  potential  of  the 
invention,  prospective  licensees' 
intended  development  of  the  invention, 
associated  patent  prosecution  and 
licensing  documents  a^d  royalty 
payment  information. 

AUTHORITY  POR  MAMTENANCE  OF  THE  SYSTEM: 

35  U.S.C.  200  and  15  U.S.C.  3710 
provide  authority  to  maintain  the 
records;  37  CFR  Part  401  "Rights  to 
Inventions  Made  by  Nonprofit 
Organizations  and  Small  Business  Firms 
under  Government  Grants,  Contracts, 
and  Cooperative  Agreements;"  37  CFR 
Part  404  "Licensing  of  Government 
Owned  Inventions;"  and  45  CFR  Part  7 
"Employee  Inventions." 

PURP08e(S): 

Records  in  this  system  are  used  to:  (1) 
Obtain  patent  protection  of  inventions 
submitted  by  PHS  employees;  (2) 
monitor  the  development  of  inventions 
made  by  grantees,  fellowship  recipients 
and  contractors  and  protect  the 
govemmeiit  rights  to  patents  made  with 
NIH  support;  (3)  grant  licenses  to 
patents  obtained  through  the  invention 
reports;  and  (4)  provide  royalty 
payments  to  PHS  inventors,  non- 
government contractors,  and  non-profit 
and  educational  institutions. 
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ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUOmC  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

2.  Disclosure  may  be  made  to  the 
Department  of  Justice  or  to  a  court  or 
other  tribimal  from  this  system  of 
records,  when  (a)  HHS,  or  any 
component  thereof;  or  (b)  any  HHS 
employee  in  his  or  her  official  capacity; 
or  (c)  any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States  or  any  agency  thereof 
where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components,  is  a  party  to  litigation 
or  has  an  interest  in  such  litigation,  and 
HHS  determines  that  the  use  of  such 
records  by  the  Department  of  Justice, 
court  or  other  tribunal  is  relevant  and 
necessary  to  the  litigation  and  would 
help  in  the  effective  representation  of 
the  governmental  party,  provided, 
however,  that  in  each  case  HHS 
determines  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected.  Disclosure 
may  also  be  made  to  the  Department  of 
Justice  to  obtain  legal  advice  concerning 
issues  raised  by  the  records  in  this 
system. 

3.  In  the  event  that  a  system  of  records 
maintained  by  this  agency  to  carry  out 
its  functions  indicates  a  violation  or 
potential  violation  of  law,  whether  civil, 
criminal,  or  regulatory  in  nature,  and 
whether  arising  by  general  statute  or 
particular  program  statute,  or  by 
regulation,  rule  or  order  issued  piu'suant 
thereto,  the  relevant  records  in  the 
system  of  records  may  be  referred  to  the 
appropriate  agency,  whether  Federal, 
State,  or  local,  charged  with  enforcing  or 
implementing  the  statute  or  rule, 
regulation  or  order  issued  pursuant 
thereto. 

4.  NIH  may  disclose  records  to 
Department  contractors  and 
subcontractors  for  the  piu'pose  of 
collecting,  compiling,  aggregating, 
analyzing,  or  refining  records  in  the 
system.  Contractors  maintain,  and  are 
also  required  to  ensure  that 
subcontractors  maintain.  Privacy  Act 
safeguards  with  respect  to  such  records. 

5.  NIH  may  disclose  information  from 
this  system  of  records  for  the  purpose  of 
obtaining  patent  protection  for  PHS 
inventions  and  licenses  for  these  patents 
to:  (a)  Scientific  personnel,  both  in  this 
agency  and  other  Government  agencies, 
and  in  non-Governmental  organizations 


such  as  universities,  who  possess  the 
expertise  to  understand  the  invention 
and  evaluate  its  importance  as  a 
scientific  advance;  (b)  contract  patent 
counsel  and  their  employees  and  foreign 
contract  personnel  retained  by  the 
Department  for  patent  searching  and 
prosecution  in  both  the  United  States 
and  foreign  patent  offices;  (c)  all  other 
Government  agencies  whom  PHS 
contacts  regarding  the  possible  use, 
interest  in,  or  ownership  rights  in  PHS 
inventions;  (d)  prospective  licensees  or 
technology  finders  who  may  further 
make  the  invention  available  to  the 
public  through  sale  or  use;  (e)  parties, 
such  as  supervisors  of  inventors,  whom 
PHS  contacts  to  determine  ownership 
rights,  and  those  parties  contacting  PHS 
to  determine  the  Government's 
ownership;  and  (f)  the  United  States  and 
foreign  patent  offices  involved  in  the 
filing  of  PHS  patent  applications. 

6.  NIH  will  report  to  the  Treasmy 
Department,  Internal  Revenue  Service 
(IRS),  as  taxable  income,  the  amount  of 
royalty  payment  paid  to  PHS  inventors. 

POLiaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

The  records  will  be  stored  in  file 
folders,  computer  tapes  and  computer 
disks. 

retrievabuty: 

Records  are  retrieved  by  name  of  the 
inventor,  EIR  number,  or  keywords 
relating  to  the  nature  of  the  invention, 
Case/Serial  Nimiber,  Licensing  Number, 
internal  reference  numbers,  contractor, 
agency,  Institute,  and/or  Center. 

SAFEGUARDS: 

1.  Authorized  Users:  Data  on 
computer  files  is  accessed  by  password 
known  only  to  authorized  u^rs  who  are 
NIH  or  contractor  employees  involved 
in  patenting  and  licensing  of  PHS 
inventions.  Access  to  information  is 
thus  limited  to  those  with  a  need  to 
know. 

2.  Physical  Safeguards:  Records  are 
stored  in  a  dedicated  file  room  or  in 
locking  file  cabinets  in  file  folders. 
During  normal  business  hours,  OTT 
Records  Management  on-site  contractor 
personnel  regulate  availability  of  the 
files.  During  evening  and  weekend 
hours  the  offices  are  locked  and  the 
building  is  closed. 

3.  Procedural  and  Technical 
Safeguards:  Data  stored  in  computers 
will  be  accessed  through  the  use  of 
passwords  known  only  to  the 
authorized  users.  A  password  is 
required  to  access  the  database.  All 
users  of  personal  information  in 


connection  with  the  performance  of 
their  jobs  (see  Authorized  Users,  above) 
protect  information,  including 
confidential  business  information 
submitted  by  potential  licensees,  bom 
public  view  and  from  imauthorized 
persoimel  entering  an  unsupervised 
office. 

These  practices  are  in  compliance 
with  the  standards  of  Chapter  45-13  of 
the  HHS  General  Administration 
Manual,  "Safeguarding  Records 
Contained  in  Systems  of  Records," 
supplementary  Chapter  PHS  hf:  45-13, 
and  the  HHS  Automated  Information 
Systems  Security  Program  Handbook. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  contained  in  NIH 
Manual  Chapter  1743,  Appendix  1 — 
"Keeping  and  Destroying  Records" 
(HHS  Records  Management  Manual, 
Appendix  B-361),  item  1100-L,  which 
allows  records  to  be  kept  for  a 
maximum  of  thirty  years.  Refer  to  the 
NIH  Manual  Chapter  for  specific 
disposition  instructions. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Freedom  of  Information  Act 
Coordinator,  Office  of  Technology 
Transfer,  Office  of  Intramural  Research, 
Office  of  the  Director  (OD),  6011 
Executive  Boulevard,  Room  325, 
Bethesda,  MD  20892. 

Office  of  Reports  and  Analysis,  Office 
of  Extramural  Research,  Office  of  the 
Director  (OD),  Building  1,  Room  252, 1 
Center  Drive,  Bethesda,  Maryland 
20892-2184. 

Extramiu-al  Inventions  and 
Technology  Resources  Branch,  Office  of 
Policy  for  Extramural  Research 
Administration,  Office  of  Extramural 
Research,  Office  of  the  Director  (OD), 
Rockledge  I,  6705  Rockledge  Drive, 
Room  1040,  Bethesda,  MD  20892-7980. 

NOTIFICATION  PROCEDURE: 

To  determine  if  a  record  exists,  write 
to  the  System  Manager  listed  above.  The 
requester  must  also  verify  his  or  her 
identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  imder  the  Act,  subject 
to  a  five  thousand  dollar  fine.  The 
request  should  include:  (a)  Full  name, 
and  (b)  appropriate  identifying 
information  on  the  nature  of  the 
invention. 
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RECORD  ACCESS  PROCEDURE: 

Write  to  the  System  Manager 
specified  above  to  attain  access  to 
records  and  provide  the  same 
information  as  is  required  imder  the 
Notification  Procedures.  Requesters 
should  also  reasonably  specify  the 
record  contents  being  sought. 
Individuals  may  also  request  an 
accounting  of  disclosiue  of  their 
records,  if  any. 

CONTESTING  RECORD  PROCEDURE: 

Contact  the  System  Manager  specified 
above  and  reasonably  identify  the 
record,  specify  the  information  to  be 
contested,  the  corrective  action  sought, 
and  your  reasons  for  requesting  the 
correction,  along  with  supporting 
information  to  show  how  the  record  is 
inaccurate,  incomplete,  untimely  or 
irrelevant.  The  right  to  contest  records 
is  limited  to  information  which  is 
incomplete,  irrelevant,  incorrect,  or 
untimely  (obsolete). 

RECORD  SOURCE  CATEGORIES: 

Inventors  and  other  collaborating 
persons,  grantees,  fellowship  recipients 
and  contractors;  other  Federal  agencies; 
scientific  experts  from  non-Government 
organizations;  contract  patent  counsel 
and  their  employees  and  foreign 
contract  personnel;  United  States  and 
foreign  patent  offices;  prospective 
licensees;  PHS  Technology 
Development  Coordinators,  Internet  and 
commercial  databases,  and  third  parties 
whom  PHS  contacts  to  determine 
individual  invention  owrnership  or 
Government  ownership. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
09-25-0169 
SYSTEM  NAME: 

Medical  Staff-Credentials  Files,  HHS/ 
NIH/CC. 

SECURITY  CLASSIFICATKNi: 

None. 
SYSTEM  LOCATION: 

Credentialing  Services  Office,  Clinical 
Center  (CC),  Building  10,  Room  1N204, 
10  Center  Drive,  Bethesda,  MD  20892- 
1192. 

Write  to  the  System  Manager  at  the 
address  below  for  a  list  of  Contractor 
locations,  including  the  address  of  any 
Federal  Records  Center  where  records 
from  this  system  may  be  stored. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
system: 

Individuals  who  have  been  approved 
as  members  of  the  medical  staff  at  the 
Warren  G.  Magnuson  Clinical  Center. 


CATEOORKS  OF  RECORDS  IN  THE  SYtTEM: 

Medical  staff  names,  date  of  birth, 
home  address  and  telephone  number, 
office  address  and  telephone  number, 
citizenship,  visa  information, 
appointment  date,  hospital-wide 
computer  access  privileges,  Institute/ 
Center  designation,  branch/lab,  type  of 
medical  staff  membership,  privilege 
delineation,  professional  degreeCs) 
including  school  of  attendance  and 
graduation  dates,  foreign  mddical 
examinations,  specialty  board 
certifications,  licensing  information 
(including  state  of  licensure  and  license 
number),  record  of  disciplinary  actions, 
documentation  of  training,  and 
admitting  privileges. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

The  authority  for  collecting  the 
requested  information  is  contained  in 
section  301  (42  U.S.C.  241)  of  the  Public 
Health  Service  Act,  as  amended, 
outlining  the  authority  of  the  Secretary 
to,  within  the  Public  Health  Service 
(PHS),  promote  the  coordination  of 
various  research  and  associated 
activities,  including  for  purposes  of 
study,  admitting  and  treating 
individuals  at  PHS  facilities.  Section 
402(b)  of  the  Public  Health  Service  Act 
(42  U.S.C.  282(b)),  as  amended, 
outlining  the  authority  of  the  Director  of 
the  National  Institutes  of  Health  (NIH) 
with  respect  to  the  admission  and 
treatment  of  individuals  at  NIH  facilities 
for  purposes  of  study. 

PURPOSE(S): 

These  records  are  used  to:  (1) 
Maintain  information  used  in  the 
credentialing  and  privileging  of  active 
medical  staff  members  at  the  Warren  G. 
Magnuson  Clinical  Center;  (2)  document 
patient  care  privileges  for  active 
members  of  the  medical  staff;  (3) 
provide  information  about  active  and 
non-active  members  of  the  medical  staff 
to  authorized  individuals;  and  (4)  report 
to  the  National  Practitioner  Data  Baiik  as 
required  by  the  provisions  of  Title  FV  of 
Pub.  L.  99-660,  as  amended. 

ROUTINE  USES  OF  RECORDS  MAMTAMED  IN  THE 
SYSTEM,  mCLUDINQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

1 .  Disclosure  may  be  made  to  a 
congressional  office  bom  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

2.  The  Department  of  Health  and 
Human  Services  (HHS)  may  disclose 
information  bom  this  system  of  records 
to  the  Department  of  Justice,  or  to  a 
couit  or  other  tribunal,  when  (a)  HHS, 
or  any  component  thereof;  or  fb)  any 
HHS  employee  in  his  or  her  official 


capacity;  or  (c)  any  HHS  employee  in 
his  or  her  individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States  or  any  agency  thereof 
where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components,  is  a  party  to 
litigation,  and  HHS  determines  that  the 
use  of  such  records  by  the  Department 
of  Justice,  court  or  other  tribunal  is 
relevant  and  necessary  to  the  litigation 
and  would  help  in  the  effective 
representation  of  the  governmental 
party,  provided,  however,  that  in  each 
case  HHS  determines  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were  " 
collected. 

3.  In  the  event  that  a  system  of  records 
maintained  by  this  agency  to  carry  out 
its  functions  indicates  a  violation  or 
potential  violation  of  law,  whether  civil, 
criminal,  or  regulatory  in  natiire,  and 
whether  arising  by  general  statute  or 
particular  program  statute,  or  by 
regulation,  rule  or  order  issued  pursuant 
thereto,  the  relevant  records  in  the 
system  of  records  may  be  referred  to  the 
appropriate  agency,  whether  Federal, 
State,  or  local,  charged  with  enforcing  or 
implementing  the  statute  or  rule, 
regulation  or  order  issued  piirsuant 
thereto. 

4.  NIH  may  disclose  records  to 
Department  contractors  and 
subcontractors  for  the  purpose  of 
collecting,  compiling,  aggregating, 
analyzing,  or  refining  records  in  the 
system.  Contractors  maintain,  and  are 
also  required  to  ensure  that 
subcontractors  maintain.  Privacy  Act 
safeguards  with  respect  to  such  records. 

5.  NIH  may  disclose  information  to 
representatives  of  the  Joint  Commission 
on  Accreditation  of  Healthcare 
Organizations  for  the  purpose  of 
conducting  quality  assiuance  reviews 
and  inspections  of  the  Warren  G. 
Magnuson  Clinical  Center  credentialing 
policies  and  procedures. 

6.  NIH  may  disclose  information  frtim 
this  system  of  records  to  State  medical 
boards  for  purposes  of  professional 
quality  assurance  activities. 

7.  NIH  may  disclose  information  bom 
this  system  of  records  to  health  care 
facilities  for  the  purpose  of  verifying 
that  an  individual  to  whom  they  intend 
to  grant  medical  staff  or  patient  care 
privileges  has  or  previously  held  such 
privileges  at  the  Warren  G.  Magnuson 
Clinical  Center. 
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POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  on  paper  forms  in 
file  folders  and  in  electronic  databases. 

retrievabiuty:        i 

Records  are  retrieved  by  name,  date  of 
birth,  type  of  medical  staff  membership, 
Institute/Center  and  licensing  status. 

SAFEGUARDS: 

1.  Authorized  Users:  Data  on  the 
computer  network  system  is  accessed  by 
a  password  known  only  to  authorized 
users  who  are  NTH  employees  and 
contractor  staff  responsible  for 
implementing  the  medical  staff 
credentials  data  system.  Access  to 
information  is  thus  limited  to  those  with 
a  need  to  know. 

2.  Physical  Safeguards:  Rooms  where 
records  are  stored  are  locked  when  not 
in  use.  During  regular  business  hours 
rooms  are  unlocked  but  entry  is 
controlled  by  on-site  personnel. 

3.  Procedural  and  Technical 
Safeguards:  Access  to  files  is  strictly 
controlled  by  the  system  manager. 
Names  and  other  identifying  particulars 
are  deleted  when  data  from  original 
records  are  encoded  for  analysis.  Data 
stored  in  computers  is  accessed  through 
a  network  system  by  use  of  a  password 
known  only  to  authorized  users.  All 
authorized  users  of  personal 
information  in  connection  with  the 
performance  of  their  jobs  (see 
Authorized  Users,  above)  protect 
information  from  public  view  and  from 
unauthorized  personnel  entering  an 
unsupervised  office. 

These  practices  are  in  compliance 
with  the  standards  of  Chapter  45-13  of 
the  HHS  General  Administration 
Manual.  "Safeguarding  Records 
Contained  in  Systems  of  Records." 
supplementary  Chapter  PHS  hf:  45-13, 
and  the  HHS  Automated  Information 
Systems  Seciirity  Program  Handbook. 

retention  and  disposal: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  contained  in  NIH 
Manual  Chapter  1743,  Appendix  IB 
"Keeping  and  Destroying  Records" 
(HHS  Records  Management  Manual. 
Appendix  B-361),  item  2300-293-4. 
"Medical  Staffs'  Credential  Files." 
which  allows  inactive  records  to  be 
transferred  to  the  Federal  Records 
Center  at  five  year  intervals  and  to  be 
destroyed  after  thirty  years.  Refer  to  the 
NIH  Manual  Chapter  for  specific 
disposition  instructions. 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief.  Credentialing  Services  Office, 
Clinical  Center.  Building  10,  Room 
1N204. 10  Center  Drive.  Bethesda.  MD 
20892-1192. 

NOTIFICATION  PROCEDURE: 

To  determine  if  a  record  exists,  write 
to  the  System  Manager  at  the  above 
address.  The  requester  must  provide 
tangible  proof  of  identity  [e.g.,  driver's 
license).  If  no  identification  papers  are 
available,  the  requester  must  verify  his 
or  her  identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act,  subject 
to  a  five  thousand  dollar  fine. 

RECORD  ACCESS  PROCEDURE: 

Write  to  the  System  Manager 
specified  above  to  attain  access  to 
records  and  provide  the  same 
information  as  that  required  under  the 
Notification  Procedures.  Requesters 
should  also  reasonably  specify  the 
record  contents  being  requested. 
Individuals  may  also  request  an 
accounting  of  disclosure  of  their 
records,  if  any. 

CONTESTING  RECORD  PROCEDURE: 

Contact  the  System  Manager  specified 
above  and  reasonably  identify  the 
record,  specify  the  information  to  be 
contested,  the  corrective  action  sought, 
and  your  reasons  for  requesting  the 
correction,  along  with  supporting 
information  to  show  how  the  record  is 
inaccurate,  incomplete,  untimely  or 
irrelevant.  The  right  to  contest  records 
is  limited  to  information  which  is 
incomplete,  irrelevant,  incorrect,  or 
untimely  (obsolete). 

RECORD  SOURCE  CATEGORIES: 

Subject  individual. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
09-25-0200 
SYSTEM  NAME: 

Clinical.  Basic  and  Population-based 
Research  Studies  of  the  National 
Institutes  of  Health  (NIH).  HHS/NIH/ 
OD. 

SECURTTY  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

Records  are  located  at  NIH  and 
Contractor  research  facilities  which 
collect  or  provide  research  data  for  this 


system.  Contractors  may  include,  but 
are  not  limited  to;  Research  centers, 
clinics,  hospitals,  universities,  medical 
schools,  research  institutions/ 
foundations,  national  associations, 
commercial  organizations,  collaborating 
State  and  Federal  Government  agencies, 
and  coordinating  centers.  A  current  list 
of  sites,  including  the  address  of  any 
Federal  Records  Center  where  records 
from  this  system  may  be  stored,  is 
available  by  writing  to  the  appropriate 
Coordinator  listed  under  Notification 
Procedure. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Adults  and/or  children  who  are  the 
subjects  of  clinical,  basic,  or  population- 
based  research  studies  of  the  NTH. 
IndividuEtls  with  disease.  Individuals 
^ho  are  representative  of  the  general 
population  or  of  special  groups 
including,  but  not  limited  to:  normal 
controls,  normal  volimteers,  family 
members  and  relatives;  providers  of 
services  [e.g.,  health  care  and  social 
work);  health  care  professionals  and 
educators,  and  demographic  sub-groups 
as  applicable,  such  as  age.  sex. 
ethnicity,  race,  occupation,  geographic 
location;  and  groups  exposed  to  real 
and/or  hypothesized  risks  (e.g., 
exposure  to  biohazardous  microbial 
agents). 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  system  contains  data  about 
individuals  as  relevant  to  a  particular 
research  study.  Examples  include,  but 
are  not  limited  to:  name,  study 
identification  number,  address,  relevant 
telephone  numbers,  social  security 
number  (voluntary),  driver's  license 
number,  date  of  birth,  weight,  height, 
sex,  race;  medical,  psychological  and 
dental  information,  laboratory  and 
diagnostic  testing  results;  registries; 
social,  economic  and  demographic  data; 
health  services  utilization;  insurance 
and  hospital  cost  data,  employers, 
conditions  of  the  work  enviroimient, 
exposure  to  hazardous  substances/     .^ 
compounds;  information  pertaining  to 
stored  biologic  specimens  (including 
blood,  urine,  tissue  and  genetic 
materials),  characteristics  and  activities 
of  health  care  providers  and  educators 
and  trainers  (including  curricula  vitae); 
and  associated  correspondence. 

AUTHOraTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

"Research  and  Investigation," 
"Appointment  and  Authority  of  the 
Directors  of  the  National  Research 
Institutes,"  "National  Cancer  Institute," 
"National  Eye  Institute,"  "National 
Heart,  Lung  and  Blood  Institute," 
"National  Institute  on  Aging,"  "National 
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Institute  on  Alcohol  Abuse  and 
Alcoholism,"  "National  Institute  on 
Allergy  and  Infectious  Diseases," 
"National  Institute  of  Arthritis  and 
Musculoskeletal  and  Skin  Diseases," 
"National  Institute  of  Child  Health  and 
Himian  Development,"  "National 
Institute  on  Deafiiess  and  Other 
Conununication  Disorders,"  "National 
Institute  of  Dental  and  Craniofacial 
Research,"  "National  Institute  of 
Diabetes,  and  Digestive  and  Kidney 
Diseases,"  "National  Institute  of  Drug 
Abuse,"  "National  Institute  of 
Enviroimiental  Health  Sciences," 
"National  Institute  of  Mental  Health," 
"National  Institute  of  Neurological 
Disorders  and  Stroke,"  and  the 
"National  Human  Genome  Research 
Institute"  of  the  Public  Health  Service 
Act.  (42  U.S.C.  241,  242,  248,  281,  282, 
284,  285a,  285b,  285c,  285d,  285e,  285f, 
285g,  285h,  285i,  285j,  2851,  285m, 
285n.  285o,  285p, 285q,  287,  287b,  287c, 
289a,  289c,  and  44  U.S.C.  3101.) 

PURPOSE(S): 

To  document,  track,  monitor  and 
evaluate  NIH  clinical,  basic,  and 
population-based  research  activities. 

ROUTINE  USES  OF  RECORDS  MAINTAMEO  M  THE 
SYSTEM,  mCLUDMG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

1.  A  record  may  be  disclosed  for  a 
research  piupose,  when  the  Department: 
(A)  Has  determined  that  the  use  or, 
disclosiue  does  not  violate  legal  or 
policy  limitations  under  which  the 
record  was  provided,  collected,  or 
obtained;  e.g.,  disclosiue  of  alcohol  or 
drug  abuse  patient  records  will  be  made 
only  in  accordance  with  the  restrictions 
of  confidentiality  statutes  and 
regulations  42  U.S.C.  241.  42  U.S.C. 
290dd-2, 42  CFR  part  2,  and  where 
applicable,  no  disclosures  will  be  made 
inconsistent  with  an  authorization  of 
confidentiality  under  42  U.S.C.  241  and 
42  CFR  part  2a;  (B)  has  determined  that 
the  research  purpose  (1)  cannot  be 
reasonably  accomplished  unless  the 
record  is  provided  in  individually 
identifiable  form,  and  (2)  warrants  the 
risk  to  the  privacy  of  the  individuEil  that 
additional  exposure  of  the  record  might 
bring;  (C)  has  required  the  recipient  to 
(1)  establish  reasonable  administrative, 
technical,  and  physical  safeguards  to 
prevent  unauthorized  use  or  disclosure 
of  the  record,  (2)  remove  or  destroy  the 
information  that  identifies  the 
individual  at  the  earliest  time  at  which 
removal  or  destruction  can  be 
accomplished  consistent  with  the 
purpose  of  the  research  project,  unless 
the  recipient  has  presented  adequate 
justification  of  a  research  or  health 
nature  for  retaining  such  information. 


and  (3)  make  no  further  use  or 
disclosure  of  the  record  except  (a)  in 
emergency  circumstances  affecting  the 
health  or  safety  of  any  individual,  (b)  for 
use  in  another  research  project,  under 
these  same  conditions,  and  with  written 
authorization  of  the  Department,  (c)  for 
disclosure  to  a  properly  identified 
person  for  the  purpose  of  an  audit 
related  to  the  research  project,  if 
information  that  would  enable  research 
subjects  to  be  identified  is  removed  or 
destroyed  at  the  earliest  opportunity 
consistent  with  the  purpose  of  the  audit, 
or  (d)  when  required  by  law;  and  (D)  has 
secured  a  written  statement  attesting  to 
the  recipient's  understanding  of,  and 
willingness  to  abide  by,  these 
provisions. 

2.  Disclosure  may  be  made  to  a 
Member  of  Congress  or  to  a 
Congressional  staff  member  in  response 
to  an  inquiry  of  the  Congressional  office 
made  at  the  written  request  of  the 
constituent  about  whom  the  record  is 
maintained. 

3.  The  Department  of  Health  and 
Human  Services  (HHS)  may  disclose 
information  from  this  system  of  records 
to  die  Department  of  Justice  when:  (a) 
The  agency  or  any  component  thereof; 
or  (b)  any  employee  of  the  agency  in  his 
or  her  official  capacity  where  the 
Department  of  Justice  has  agreed  to 
represent  the  employee;  or  (c)  the 
United  States  Govenunent,  is  a  party  to 
litigation  or  has  an  interest  in  such 
litigation,  and  by  careful  review,  the 
agency  determines  that  the  records  are 
both  relevant  and  necessary  to  the 
litigation  and  the  use  of  such  records  by 
the  Department  of  Justice  is,  therefore, 
deemed  by  the  agency  to  be  for  a 
purpose  that  is  compatible  with  the 
piupose  for  which  the  agency  collected 
the  records. 

4.  Disclosure  may  be  made  to  agency 
contractors,  grantees,  experts, 
consultants,  collaborating  researchers, 
or  volunteers  who  have  been  engaged  by 
the  agency  to  assist  in  the  performance 
of  a  service  related  to  this  system  of 
records  and  who  need  to  have  access  to 
the  records  in  order  to  perform  the 
activity.  Recipients  shall  be  required  to 
comply  with  the  requirements  of  the 
Privacy  Act  of  1974,  as  amended, 
pursuant  to  5  U.S.C.  552a(m). 

5.  Information  from  this  system  may 
be  disclosed  to  Federal  agencies.  State 
agencies  (including  the  Motor  Vehicle 
Administration  and  State  vital  statistics 
offices,  private  agencies,  and  other  third 
parties  (such  as  current  or  prior 
employers,  acquaintances,  relatives), 
when  necessary  to  obtain  information 
on  morbidity  and  mortality  experiences 
and  to  locate  individuals  for  follow-up 
studies.  Social  security  numbers,  date  of 


birth  and  other  identifiers  may  be 
disclosed:  (1)  To  the  National  Center  for 
Health  Statistics  to  ascertain  vital  status 
throu^  the  National  Death  Index;  (2)  to 
the  Health  Care  Financing  Agency  to 
ascertain  morbidities;  and  (3)  to  the 
Social  Security  Administration  to 
ascertain  disabilities  and/or  location  of 
participcmts.  Social  security  numbers 
may  also  be  given  to  other  Federal 
agencies,  and  State  and  local  agencies 
when  necessary  to  locating  individuals 
for  participation  in  follow-up  studies. 

6.  Medical  information  may  be 
disclosed  in  identifiable  form  to  tumor 
registries  for  maintenance  of  health 
statistics,  e.g.,  for  use  in  research 
studies. 

7.  PHS  may  inform  the  sexual  and/or 
needle-sharing  partners)  of  a  subject 
individual  who  is  infected  with  the 
human  inununodeficiency  virus  (HIV) 
of  their  exposure  to  HIV,  under  the 
following  circumstances:  (1)  The 
information  has  been  obtained  in  the 
course  of  clinical  activities  at  PHS 
facilities  carried  out  by  PHS  personnel 
or  contractors;  (2)  The  PHS  employee  or 
contractor  has  made  reasonable  efforts 
to  counsel  and  encourage  the  subject 
individual  to  provide  the  information  to 
the  individual's  sexual  or  needle- 
sharing  partner(s);  (3)  The  PHS 
employee  or  contractor  determines  that 
the  subject  individual  is  unlikely  to 
provide  the  information  to  the  sexual  or 
needle-sharing  partner(s)  or  that  the 
provision  of  such  information  cannot 
reasonably  be  verified;  and  (4)  The 
notification  of  the  partners)  is  made, 
whenever  possible,  by  the  subject 
individual's  physician  or  by  a 
professional  counselor  and  shall  follow 
standard  counseling  practices. 

PHS  may  disclose  information  to  State 
or  local  public  health  departments,  to 
assist  in  the  notification  of  the  subject 
individual's  sexual  and/or  needle- 
sharing  partners),  or  in  the  verification 
that  the  subject  individual  has  notified 
such  sexual  or  needle-sharing  partner(8). 
^  8.  Certain  diseases  and  conditions, 
including  infectious  diseases,  may  be 
reported  to  appropriate  representatives 
of  State  or  Federal  Government  as 
required  by  State  or  Federal  law. 

9.  Disclosure  may  be  made  to 
authorized  organizations  which  provide 
health  services  to  subject  individuals  or 
provide  third-party  reimbursement  or 
fiscal  intermediary  functions,  for  the 
purpose  of  planning  for  or  providing 
such  services,  billing  or  collecting  third- 
party  reimbursements.  , 

10.  The  Secretary  may  disclose 
information  to  organizations  deemed 
qualified  to  carry  out  quality 
assessment,  medical  audits  or 
utilization  reviews. 
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11.  Disclosure  may  be  made  for  the 
purpose  of  reporting  child,  elder  or 
spousal  abuse  or  neglect  or  any  other 
type  of  abuse  or  neglect  as  required  by 
State  or  Federal  law. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  may  be  stored  on  index  cards, 
file  folders,  computer  tapes  and  disks 
(including  optical  disks),  photography 
media,  microfiche,  microfilm,  and  audio 
and  video  tapes.  For  certain  studies, 
factual  data  with  study  code  numbers 
are  stored  on  computer  tape  or  disk, 
while  the  key  to  personal  identifiers  is 
stored  separately,  without  factual  data, 
in  paper/computer  files. 

RETRIEV  ability: 

During  data  collection  stages  and 
follow-up,  retrieval  is  by  personal 
identifier  (e.g.,  name,  social  security 
number,  medical  record  or  study 
identification  number,  etc.).  During  the 
data  analysis  stage,  data  are  normally 
re^eved  by  the  variables  of  interest 
{e.g.,  diagnosis,  age,  occupation). 

safeguards:  I 

1.  Authorized  Users:  Access  to 
identifiers  and  to  link  files  is  strictly 
limited  to  the  authorized  personnel 
whose  duties  require  such  access. 
Procedures  for  determining  authorized 
access  to  identified  data  are  established 
as  appropriate  for  each  location. 
Personnel,  including  contractor 
persoimel,  who  may  be  so  authorized 
include  those  directly  involved  in  data 
collection  and  in  the  design  of  research 
studies,  e.g.,  interviewers  and 
interviewer  supervisors;  project 
managers;  and  statisticians  involved  in 
designing  sampling  plans.  Other  one- 
time and  special  access  by  other 
employees  is  granted  on  a  need-to-know 
basis  as  specifically  authorized  by  the 
system  manager.  Researchers  authorized 
to  conduct  research  on  biologic 
specimens  will  typically  access  the 
system  through  the  use  of  encrypted 
identifiers  sufficient  to  link  individuals 
with  records  in  such  a  manner  that  does 
not  compromise  confidentiality  of  the 
individual. 

2.  Physical  Safeguards:  Records  are 
either  stored  in  locked  rooms  during  off- 
duty  hours,  locked  file  cabinets,  and/or 
secured  computer  facilities.  For  certain 
studies,  personal  identifiers  and  link 
files  are  separated  and  stored  in  locked 
files.  Computer  data  access  is  limited 
through  the  use  of  key  words  known 
only  to  authorized  personnel. 

3.  Procedural  Safeguards:  Collection 
and  maintenance  of  data  is  consistent 


with  legislation  and  regulations  in  the 
protection  of  human  subjects,  informed 
consent,  confidentiality,  and 
confidentiality  specific  to  drug  and 
alcohol  abuse  patients  where  these 
apply.  When  anonymous  data  is 
provided  to  research  scientists  for 
analysis,  study  numbers  which  can  be 
matched  to  personal  identifiers  will  be 
eliminated,  scrambled,  or  replaced  by 
the  agency  or  contractor  with  random 
numbers  which  cannot  be  matched. 
Contractors  who  maintain  records  in 
this  system  are  instructed  to  make  no 
further  disclosure  of  the  records. 
Privacy  Act  requirements  are 
specifically  included  in  contracts  for 
survey  and  research  activities  related  to 
this  system.  The  OHS  project  directors, 
contract  officers,  and  project  officers 
oversee  compliance  with  these 
requirements.  Personnel  having  access 
are  trained  in  Privacy  Act  requirements. 
Depending  upon  the  sensitivity  of  the 
information  in  the  record,  additional 
safeguard  measures  may  be  employed. 
4.  Implementation  Guidelines:  These 
practices  are  in  compliance  with  the 
standards  of  Chapter  45-13  of  the  HHS 
General  Administration  Manual, 
"Safeguarding  Records  Contained  in 
Systems  of  Records,"  supplementary 
Chapter  PHS  hf:  45-13,  and  the  HHS 
Automated  Information  Systems 
Security  Program  Handbook. 

retention  and  disposal: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  contained  in  NIH 
Manual  Chapter  1743,  Appendix  1 — 
"Keeping  and  Destroying  Records" 
(HHS  Records  Management  Manual, 
Appendix  B-361).  item  3000-G-3, 
which  allows  records  to  be  kept  as  long 
as  they  are  useful  in  scientific  research. 
Collaborative  Perinatal  Project  records 
are  retained  in  accordance  with  item 
3000-G-4,  which  does  not  allow 
records  to  be  destroyed.  Refer  to  the  NIH 
Manual  Chapter  for  specific  conditions 
on  disposal  or  retention  instructions. 

system  manager(s)  and  address: 

See  Appendix  I  for  a  listing  of  ciurent 
System  Managers.  This  system  is  for  use 
by  all  NIH  Institutes  and  Centers. 

NOTIFICATION  PROCEDURE: 

To  determine  if  a  record  exists,  write 
to  the  appropriate  IC  Privacy  Act 
Coordinator  listed  below.  In  cases  where 
the  requester  knows  specifically  which 
System  Manager  to  contact,  he  or  she 
may  contact  the  System  Manager 
directly  (See  Appendix  I).  Notification 
requests  should  include:  individual's 
name;  current  address;  date  of  birth; 
date,  place  and  nature  of  participation 


in  specific  research  study;  name  of 
individual  or  organization 
administering  the  research  study  (if 
known);  name  or  description  of  the 
research  study  (if  known);  address  at  the 
time  of  participation;  and  in  specific 
cases,  a  notarized  statement  (some 
highly  sensitive  systems  require  two 
witnesses  attesting  to  the  individual's 
identity).  A  requester  must  verify  his  or 
her  identity  by  providing  either  a 
notarization  of  the  request  or  by 
submitting  a  written  certification  that 
the  is  who  he  or  she  claims  to  be  and 
understands  that  the  knowing  and 
willful  request  for  acquisition  of  a 
record  pertaining  to  an  individual  under 
false  pretenses  is  a  criminal  offense 
imder  the  Act,  subject  to  a  five  thousand 
dollar  fine. 

Individuals  will  be  granted  direct 
access  to  their  medical  records  unless 
the  System  Manager  determines  that 
such  access  is  likely  to  have  an  adverse 
effect  [i.e.,  could  cause  harm)  on  the 
individual.  In  such  cases  when  the 
System  Manager  has  determined  that 
the  nature  of  the  record  information 
requires  medical  interpretation,  the 
subject  of  the  record  shall  be  requested 
to  designate,  in  wrriting,  a  responsible 
representative  who  will  be  willing  to 
review  the  record  and  inform  the  subject 
individual  of  its  contents  at  the 
representative's  discretion.  The 
representative  may  be  a  physician,  other 
health  professional,  or  other  responsible 
individual.  In  this  case,  the  medical/ 
dental  record  will  be  sent  to  the 
designated  representative.  Individuals 
will  be  informed  in  writing  if  the  record 
is  sent  to  the  representative.  This  same 
procedure  will  apply  in  cases  where  a 
parent  or  guardian  requests  notification 
of,  or  access  to,  a  child's  or  incompetent 
person's  medical  record.  The  parent  or 
guardian  must  also  verify  (provide 
adequate  documentation)  their 
relationship  to  the  child  or  incompetent 
person  as  well  as  his  or  her  own  identity 
to  prove  their  relationship. 

If  the  requester  does  not  know  which 
Institute  or  Center  Privacy  Act 
Coordinator  to  contact  for  notification 
purposes,  he  or  she  may  contact  directly 
the  NIH  Privacy  Act  Officer  at  the 
following  address:  NIH  Privacy  Act 
Officer,  Office  of  Management 
Assessment,  6011  Executive  Blvd., 
Room  601 L,  Rockville,  MD  20852. 

NIH  Privacy  Act  Coordinators 

Associate  Director  for  Disease 
Prevention,  Office  of  the  Director  (OD), 
Building  1,  Room  260, 1  Center  Drive, 
Bethesda,  MD  20892. 

Privacy  Act  Coordinator,  Clinical 
Center  (CC).  Building  10.  Room  1N208, 
10  Center  Drive.  Bethesda,  MD  20892. 
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Privacy  Act  Coordinator^  National 
Center  for  Complementary  and 
Alternative  Medicine  (NCCAM), 
Building  31,  Room  2B11,  31  Center 
Drive,  Bethesda,  MD  20892-2182. 

Privacy  Act  Coordinator,  National 
Cancer  Institute  (NCI),  Building  31, 
Room  10A34,  31  Center  Drive,  Bethesda, 
MD  20892. 

Privacy  Act  Coordinator,  National 
Center  on  Minority  Health  and  Health 
Disparities  (NCMHD).  Democracy  Plaza 
n.  Room  800,  6707  Democracy 
Boulevard,  Bethesda,  MD  20892-5465. 

Privacy  Act  Coordinator,  National 
Center  for  Research  Resources  (NCRR), 
Rockledge  I.  Room  5140,  6705 
Rockledge  Drive,  Bethesda,  MD  20892. 

Privacy  Act  Coordinator,  National  Eye 
Institute  (NEI),  Building  31,  Room  6A32. 
31  Center  Drive,  Bethesda,  MD  20892- 
2510. 

Privacy  Act  Coordinator.  National 
Human  Genome  Research  Institute 
(NHGRI),  Building  10,  3C710, 10  Center 
Drive,  Bethesda,  MD  20892. 

Privacy  Act  Coordinator,  National 
Heart,  Lung,  and  Blood  Institute 
(NHLBI).  BuUding  31,  Room  5A33,  31 
Center  Drive,  Bethesda.  MD  20892. 

Privacy  Act  Coordinator.  National 
Institute  on  Aging  (NIA).  Gateway 
Building  31,  Room  2C234,  7201 
Wisconsin  Avenue,  Bethesda,  MD 
20892. 

Privacy  Act  Coordinator.  National 
Institute  on  Alcohol  Abuse  and 
Alcoholism  (NIAAA),  Willco  Building, 
Room  400,  6000  Executive  Boulevard, 
Bethesda,  MD  20892-7003. 

Privacy  Act  Coordinator,  National 
Institute  of  Allergy  and  Infectious 
Diseases  (NIAID),  670(>-B  Rockledge 
Drive,  Room  2143.  Bethesda,  MD  20892. 

Privacy  Act  Coordinator,  National 
Institute  of  Arthritis  and 
Musculoskeletal  and  Skin  Diseases 
(NIAMS),  Natcher  Building,  Room 
5AS49, 45  Center  Drive,  Bethesda,  MD 
20892. 

Privacy  Act  Coordinator,  National 
Institute  of  Biomedical  Imaging  and 
Bioengineering  (NIBIB),  Building  31, 
Room  1B37,  31  Center  Drive,  Bethesda, 
MD  20892-2077. 

Privacy  Act  Coordinator,  National 
Institute  of  Child  Health  and  Human 
Development  (NICHD),  Building  31, 
Room  2A11,  31  Center  Ehive,  Bethesda, 
MD  20892. 

Privacy  Act  Coordinator,  Office  of 
Extramural  Affairs,  National  Institute  on 
Drug  Abuse  (NIDA),  Neuroscience 
Center,  6001  Executive  Boulevard, 
Room  3158,  Bethesda.  MD  20892-9547. 

Privacy  Act  Coordinator.  National 
Institute  on  Deafness  and  Other 
Communication  Disorders  (NIDCD), 


Building  31,  Room  3C02,  31  Center 
Drive,  Bethesda,  MD  20892. 

Privacy  Act  Coordinator,  National 
Institute  of  Dental  and  Craniofacial 
Research  (NIDCR),  Natcher  Building, 
Room  4AS25,  45  Center  Drive. 
Bethesda,  MD  20892-6401. 

Privacy  Act  Coordinator,  National 
Institute  of  Diabetes  and  Digestive  and 
Kidney  Disease  (NIDDK),  Building  31, 
Room  9A47,  31  Center  Drive,  Bethesda. 
MD  20892. 

Privacy  Act  Coordinator,  National 
Institute  of  Environmental  Hetdth 
Sciences  (NIEHS),  PO  Box  12233, 
Research  Triangle  Park,  NC  27709. 

Privacy  Act  Coordinator,  National 
Institute  of  General  Medical  Sciences 
(NIGMS),  Natcher  Building,  Room 
2AN32,  45  Center  Drive,  Bethesda.  MD 
20892. 

Privacy  Act  Coordinator,  National 
Institute  of  Mental  Health  (NIMH), 
Neiut)science  Center,  6001  Executive 
Boulevard,  Room  8102,  Bethesda,  MD 
20892. 

Privacy  Act  Coordinator.  National 
Institute  of  Neiuological  Disorders  and 
Stroke  (NINDS),  Building  31,  Room 
8A33,  31  Center  Drive,  Bethesda,  MD 
20892. 

Privacy  Act  Coordinator,  National 
Institute  of  Nursing  Research  (NINR), 
Rockledge  II,  Room  710,  6701  Rockledge 
Drive,  Bethesda,  MD  20892. 

RECORD  ACCESS  PROCCOURE: 

Same  as  Notification  Procedures. 
Requesters  should  reasonably  specify 
the  record  contents  being  sought.  An 
individual  may  also  request  an 
accounting  of  disclosures  of  his/her 
record,  if  any. 

CONTESTMG  RECORD  PROCEDURE: 

Contact  the  appropriate  official  at  the 
address  specified  under  Notification 
Procedure,  and  reasonably  identify  the 
record,  specify  the  information  being 
contested,  and  state  corrective  action 
sought,  with  supporting  information  to 
show  how  the  record  is  inaccurate, 
incomplete,  imtimely,  or  irrelevant. 

RECORD  SOURCE  CATEGORIES: 

The  system  contains  information 
obtained  directly  from  the  subject 
individual  by  interview  {face-to-face  or 
telephone),  written  questionnaire,  or  by 
other  tests,  recording  devices  or 
observations,  consistent  vsrith  legislation 
and  regulation  regarding  informed 
consent  and  protection  of  human 
subjects.  Information  is  also  obtained 
from  other  sources,  including  but  not 
limited  to:  referring  medical  physicians, 
mental  health/alcohol/drug  abuse  or 
other  health  care  providers;  hospitals; 
organizations  providing  biological 


specimens;  relatives;  guardians;  schools; 
and  clinical  medical  research  records. 

SYSTEMS  EXEMPTED  FROM  CERTAM  PROVISIONS 
OF  THE  act: 

None. 

Appendix  I:  Sjratem  ManagBifs)  and 
AddraasCes) 

Associate  Director  for  Disease  Prevention, 
Office  of  the  Director  (OD),  Building  1.  Room 
260, 1  Center  Drive,  Bethesda.  MD  20892. 
Computer  Systems  Analyst.  Division  of 
Cancer  Treatment  and  Diagnosis.  National 
Cancer  Institute  (NCI).  Executive  Plaza  North. 
Room  344,  6130  Executive  Boulevard. 
Bethesda.  MD  20892. 

American  Burkitt's  Lymphoma  Registry, 
Division  of  Cancer  Etiology,  National  Cancer 
Institute  (NCI),  Executive  Plaza  North.  Suite 
434.  6130  Executive  Boulevard,  Bethesda, 
MD  20892. 

Chief,  Genetic  Epidemiology  Branch, 
Division  of  Cancer  Epidemiology  and 
Genetics,  National  Cancer  Institute  (NQ), 
Executive  Plaza  South,  Room  7122,  6120 
Executive  Boulevard,  Bethesda,  MD  20892- 
7236. 

Program  Director.  Research  Resources, 
Biological  Carcinogenesis  Branch.  Division  of 
Cancer  Etiology,  National  Cancer  Institute 
(NQ).  Executive  Plaza  North.  Room  540, 
6130  Executive  Boulevard,  Bethesda.  MD 
20892. 

Chief,  Environmental  Epidemiology 
Branch,  Division  of  Cancer  Etiology.  National 
Cancer  Institute  (NCI).  Executive  Plaza  North, 
Room  443.  6130  Executive  Boulevard. 
Bethesda,  MD  20892. 

Associate  Director,  Surveillance  Program, 
Division  of  Cancer  Prevention,  National 
Cancer  Institute  (NQ),  Executive  Plaza  North, 
Room  343K.  6130  Executive  Boulevard, 
Bethesda,  MD  20892. 

.    Head.  Biostatistics  and  Data  Management 
Section,  Center  for  Cancer  Research,  National 
Cancer  Institute  (NCI).  Building  6116.  Room 
702, 6116  Executive  Boulevard,  Bethesda, 
MD  20892. 

Chief,  Clinical  Research  Branch.  Center  for 
Cancer  Research,  Frederick  Cancer  Research 
and  Development  Center,  National  Cancer 
Institute  (NCI),  501  W.  7th  Street,  Room  3, 
Frederick,  MD  21702. 

Deputy  Branch  Chief.  Navy  Hospital,  NCI- 
Naval  Medical  Oncology  Branch,  Center  for 
Cancer  Research.  National  Cancer  Institute 
(NQ),  Building  8,  Room  5101,  Bethesda,  MD 
20814. 

Chief,  Pharmaceutical  Management 
Branch,  Cancer  Therapy  Evaluation  Program, 
Division  of  Cancer  Treatment  and  Diagnosis, 
National  Cancer  Institute  (NCI),  Executive 
Plaza  North,  Room  804, 6130  Executive 
Boulevard.  Bethesda,  MD  20892. 

Director.  Extramural  Clinical  Studies. 
Frederick  Cancer  Research  and  Development 
Center,  National  Cancer  Institute  (NQ).  Fort 
DeUick,  Frederick.  MD  21702. 

Clinical  Operations  Manager,  National  Eye 
Institute  (NEI),  Building  10,  Room  10S224, 10 
Center  Drive,  Bethesda.  MD  20892. 

Director,  Division  of  Biometry  and 
Epidemiology.  National  Eye  Institute  (NEI), 
Building  31,  Room  6A52.  31  Center  Drive. 
Bethesda,  MD  20892. 
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Associate  Director,  Office  of  Clinical 
Affairs.  National  Heart,  Lung,  and  Blood 
Institute^NHLBI),  Building  10,  Room 
8C104,10  Center  Drive,  Bethesda,  MD  20892- 
1754. 

Senior  Scientific  Advisor,  Office  of  the 
Director,  Division  of  Epidemiology  and 
Clinical  Applications,  National  Heart,  Lung, 
and  Blood  Institute  (NHLBI).  Federal 
Building,  Room  220,  7550  Wisconsin 
Avenue,  Bethesda,  MD  20892. 

Chief  Laboratory  of  Epidemiology, 
Demography  and  Biometry,  National  Institute 
on  Aging  (NIA),  Gateway  Building,  Room 
3C309,  7201  Wisconsin  Avenue,  Bethesda, 
MD  20892. 

Chief.  Research  Resources  Branch, 
Intramural  Research  Program,  National 
Institute  on  Aging  (NIA),  5600  Nathan  Shock 
Drive,  Baltimore,  MD  21224. 

Clinical  Director.  National  Institute  on 
Aging  (NIA).  5600  Nathan  Shock  Drive. 
Baltimore.  MD  21224. 

Deputy  Director,  Division  of  Biometry  and 
Epidemiology.  National  Institute  on  Alcohol 
Abuse  and  Alcoholism  (NIAAA),  Willco 
Building,  Room  514.  6000  Executive 
Boulevard.  Bethesda,  MD  20892-7003. 

Deputy  Director,  Division  of  Clinical  and 
Prevention  Research,  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  (NIAAA), 
Willco  Building,  Room  505,  6000  Executive 
Boulevard,  Bethesda.  MD  20892-7003. 

Chief.  Respiratory  Viruses  Section. 
Laboratory  of  Infectious  Diseases.  National 
Institute  of  Allergv  and  Infectious  Diseases 
(NL\ID).  Building  7.  Room  106,  7  Memorial 
Drive.  Bethesda,  MD  20892. 

Chief,  Hepatitis  Virus  Section,  Laboratory 
of  Infectious  Diseases,  National  Institute  of 
Allergy  and  Infectious  Diseases  (NIAID). 
Building  7,  Room  202.  7  Memorial  Drive. 
Bethesda.  MD  20892. 

Chief,  Biometry  Branch,  Division  of 
Microbiology  and  Infectious  Diseases, 
National  Institute  of  Allergv  and  Infectious 
Diseases  (NIAID),  6700-B  Rockledge  Drive. 
Room  3120,  Bethesda,  MD  20892. 

Clinical  Director,  National  Institute  of 
Arthritis  and  Musculoskeletal  and  Skin 
Diseases  (NIAMS).  Building  10.  Room  9S205. 
10  Center  Drive.  Bethesda,  MD  20892. 

Chief.  Contracts  Management  Branch. 
National  Institute  of  Child  Health  and 
Human  Development  (NICHD),  Executive 
Plaza  North.  Room  7A07.  6130  Executive 
Boulevard.  Bethesda.  MD  20892. 

Director  of  Intramural  Research,  National 
Institute  on  Deafness  and  Other 
Communication  Disorders  (NIDCD),  Building 
31,  Room  3C02,  31  Center  Drive,  Bethesda. 
MD  20892. 

Chief,  Scientific  Programs  Branch,  National 
Institute  on  Deafness  and  Other 
Communication  Disorders  (NIDCD), 
Executive  Plaza  South,  Room  400C,  6120 
Executive  Boulevard.  Bethesda,  MD  20892- 
7180. 

Clinical  Director.  National  Institute  of 
Dental  and  Craniofacial  Research  (NIDCR). 
Building  10.  Room  1N117,  10  Center  Drive, 
Bethesda,  MD  20892-1191. 

Chief,  Scientific  Review  Branch,  National 
Institute  of  Dental  and  Craniofacial  Research 
(NIDCR),  Building  10.  Room  1N117, 10 
Center  Drive,  Bethesda.  MD  20892-1191. 


Research  Psychologist,  Gene  Therapy  and 
Therapeutics  Branch,  National  Institute  of 
Dental  and  Craniofacial  Research  (NIDCR), 
Building  10,  Room  1N105, 10  Center  Drive, 
Bethesda.  MD  20892-1190. 

Chief,  Clinical  Investigations,  National 
Institute  of  Diabetes  and  Digestive  and 
Kidney  Diseases  (NIDDK).  Building  10.  Room 
9N222, 10  Center  Drive.  Bethes(;la.  MD  20892. 

Chief.  Phoenix  Clinical  Research  Section, 
National  Institute  of  Diabetes  and  Digestive 
and  Kidney  Diseases  (NIDDK),  Phoenix  Area 
Indian  Hospital,  Room  541.  4212  North  16th 
Street,  Phoenix,  AZ  85016. 

Chief.  Diabetes  Research  Section.  Division 
of  Diabetes,  Endocrinology,  and  Metabolic 
Diseases,  National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Disease  (NIDDK), 
Natcher  Building,  Room  5AN18G,  45  Center 
Drive,  Bethesda,  MD  20892-6600. 

Privacy  Act  Coordinator,  Office  of 
Extramural  Affairs,  National  Institute  on 
Drug  Abuse  (NIDA),  6001  Executive 
Boulevard.  Room  3158.  Bethesda.  MD  20892- 
9547. 

Chief.  Epidemiology  Branch,  National 
Institute  of  Environmental  Health  Sciences 
(NIEHS).  PO  Box  12233,  Research  Triangle 
Park.  NC  27709. 

Director.  Intramural  Research  Program, 
National  Institute  of  Mental  Health  (NIMH), 
Building  10,  Room  4N224. 10  Center  Drive, 
Bethesda,  MD  20892. 

Privacy  Act  Coordinator,  National  Institute 
of  Mental  Health  (NIMH),  Neuroscience 
Center,  Room  8102,  6001  Executive 
Boulevard,  Bethesda,  MD  20982. 

Privacy  Act  Coordinator,  National  Institute 
of  Neurological  Disorders  and  Stroke 
(NINDS),  Building  31,  Room  8A33,  31  Center 
Drive,  Bethesda,  MD  20892. 

Chief,  Epilepsy  Branch,  National  Institute 
of  Neurological  Disorders  and  Stroke 
(NINDS).  Neuroscience  Center.  6001 
Executive  Boulevard,  Suite  2110.  Bethesda, 
MD  20892-9523. 

Assistant  Director,  Clinical  Neurosciences 
Program,  Division  of  Intramural  Research, 
National  Institute  of  Neurological  Disorders 
and  Stroke  (NINDS),  Building  10,  Room 
5N234,  10  Center  Drive,  Bethesda,  MD  20892. 

Acting  Chief,  Laboratory  of  Central 
Nervous  Systems  Studies,  Intramural 
Research  Program.  National  Institute  of 
Neurological  Disorders  and  Stroke  (NINDS). 
Building  36.  Room  4A21.  36  Convent  Drive. 
Bethesda.  MD  20892-4123. 

Clinical  Director.  National  Human  Genome 
Research  Institute  (NHCRI),  Building  10. 
Room  lOClOlD,  10  Center  Drive.  Bethesda, 
MD  20892. 

Deputy  Director.  Division  of  Extramural 
Research.  National  Institute  of  Neurological 
Disorders  and  Stroke  (NINDS).  Neuroscience 
Center.  Room  3307.  6001  Executive 
Boulevard,  Bethesda.  MD  20892. 

Director,  Office  of  Clinical  and  Regulatory 
Affairs.  Division  of  Extramural  Research  and 
Training.  Democracy  Plaza  II,  Room  401, 
6707  Democracy  Boulevard,  Bethesda.  MD 
20892-5475. 

Privacy  Act  Coordinator.  National  Institute 
of  Biomedical  Imaging  and  Bioengineering 
(NIBIB),  Building  31,  Room  1B37,  31  Center 
Drive,  Bethesda.  MD  20892-2077. 

Privacy  Act  Coordinator,  National  Center 
on  Minority  Health  and  Health  Disparities 


(NCMHD).  Democracy  Plaza  II.  Room  800. 
6707  Democracy  Boulevard,  Bethesda.  MD 
20892-5465. 

09-25-0202 

SYSTEM  name: 

Patient  Records  on  PHS  Beneficiaries 
(1935-1974)  and  Qvilly  Committed 
Drug  Abusers  (1967-1976)  Treated  at 
the  PHS  Hospitals  in  Fort  Worth,  Texas, 
or  Lexington,  Kentucky,  HHS/NIH/ 
NIDA. 

SECURITY  CLASSIFICATION: 

None. 

SYSTEM  location: 

Intramural  Research  Program, 
National  Institute  on  Drug  Abuse 
(NIDA).  National  Institutes  of  Health, 
Johns  Hopkins  Bayview  Medical  Center, 
P.O.  Box  5180,  Baltimore,  Maryland 
21224. 

Federal  Records  Center,  1557  St. 
Joseph  Avenue,  East  Point,  GA  30344. 

Washington  National  Records  Center, 
4205  Suitland  Road,  Washington,  D.C. 
20409. 

Iron  Mountain,  8200  Preston  Court, 
Suite  One,  Jessup,  MD  20794. 

cateqomes  of  individuals  covered  by  the 
system: 

Civilly  committed  narcotic  addicts 
(1967-1976)  and  aduh  PHS 
beneficiaries  (1935-1974)  treated  at 
either  the  PHS  hospital  in  Fort  Worth. 
Texas,  or  Lexington,  Kentucky. 

categories  of  records  in  the  system: 
Administrative  records,  such  as 
treatment  admission  and  release  dates, 
name  and  address,  and  other 
demographic  data;  medical  records, 
such  as,  but  not  limited  to,  medical 
history  information,  drug  abuse/use  data 
as  well  as  treatment  information,  any 
laboratory  tests,  etc. 

authority  for  maintenance  of  the  system: 
Narcotic  Addict  Rehabilitation  Act  of 
1966,  and  Narcotic  Addict 
Rehabilitation  Amendments  of  1971, 
Titles  I  and  III  (42  U.S.C.  3411  et  seq. 
and  28  U.S.C.  2901  et  seq.),  and  Public 
Health  Service  Act,  Sections  321-326, 
341(a)  and  (c)  (42  U.S.C.  248-253. 
257(a)  and  (c)). 

purpose(s): 

The  records  were  collected  originally 
to  monitor  the  individual's  progress 
while  being  treated  at  either  of  two  PHS 
hospitals  and  to  ensiu-e  continuity  of 
that  care.  These  systems  are  now 
inactive.  The  records  are  used  to 
respond  to  requests  from  subject 
individuals  (or  his/her  designated 
representative)  to  (1)  establish  eligibility 
for  certain  Federal  benefits  for  the 
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individual  or  his/her  dependent(s),  and 
(2)  provide  information  to  subsequent 
health  care  providers  at  the  request  of 
the  individual  regarding  medical 
treatment  received  to  ensure  continuity 
of  care. 

routine  uses  OF  records  MAMTAMEO  M  the 

system,  mcluomq  categories  of  users  and 
the  purposes  of  such  uses: 
None. 

policies  and  practkcs  for  stormg. 
retimevmg.  accessing,  retaimnq,  and 

D6P0SMQ  of  records  M  THE  SYSTEM: 

storage: 

Records  at  National  Institute  on  Drug 
Abiise  (NIDA)  are  on  microfilm  and 
contain  only  part  of  the  admission  and 
discharge  information.  The  microfilm  is 
stored  in  a  file  cabinet  in  a  locked  room. 
Records  sent  to  Federal  Records  Center 
are  stored  in  GSA-approved  storage 
containers. 

RETnCVABUTY: 

The  administrative  records  and 
microfilm  are  filed  by  patient  name.  The 
medical  records  are  filed  either  by 
patient  name  or  by  patient's  hospital 
number  with  a  cross-reference  list  at 
NIDA  matching  number  to  name. 

SAFEGUARDS: 

1.  Authorized  Users:  Only  the  System 
Manager  and  designated  staff. 

2.  Physical  Safeguards:  The  microfilm 
is  in  a  room  which  has  limited  access, 
or  stored  at  a  security  coded  warehouse. 
The  room  is  located  in  a  building  with 

a  24-hour  security  patrol/television 
surveillance  system.  Sign  in  and  out 
procedures  are  used  at  all  times.  The 
warehouse  has  security  access;  records 
can  only  be  retrieved  by  the  System 
Manager  or  designated  staff  using  a 
confidential  code  number.  The 
warehouse  is  patrolled  on  a  24-hour 
basis  with  television  surveillance. 

3.  Procedural  Safeguards:  Only  the 
System  Manager  and  his/her  staff  have 
access  to  the  microfilm  information  and 
have  been  trained  in  accordance  with 
the  Privacy  Act. 

4.  Implementation  Guidelines:  These 
practices  are  in  compliance  with  the 
standards  of  Chapter  45-13  of  the  HHS 
General  Administration  Maniial, 
"Safeguarding  Records  Contained  in 
Systems  of  Records,"  supplementary 
Chapter  PHS  hf.  45-13,  and  the  HHS 
Automated  Information  Systems 
Security  Program  Handbook. 

RETENTION  AND  disposal: 

All  administrative  and  medical 
records  have  been  retired  to  a  Federal 
Records  Center.  The  records  collected 
imder  the  Narcotic  Addict 
Rehabilitation  Act  of  1966  will  be 


destroyed  when  they  are  25  years  old, 
which  will  be  in  2001  because  the  last 
patient  was  released  firom  treatment  in 
1976.  The  PHS  beneficiaries'  records 
will  be  destroyed  at  the  same  time.  The 
records  will  be  shredded  in  2003  upon 
written  request  from  the  system 
manager. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Medical  Records  Officer.  Intramural 
Research  Program,  National  Institute  on 
Drug  Abuse  (NIDA),  Johns  Hopkins 
Bayview  Medical  Center,  Box  5180, 
Baltimore,  MD  21224. 

NomcATiON  procedure: 

To  determine  if  a  record  exists,  write 
to  the  System  Manager  at  the  address 
above.  An  individual  may  learn  if  a 
record  exists  about  himself  or  herself 
upon  written  request  with  a  notarized 
signature.  The  request  should  include,  if 
known:  Patient  hospital  record  nimiber, 
full  name  or  any  aUas  used,  patient's 
address  during  treatment,  birth  date, 
veteran  status  (if  applicable)  and 
approximate  dates  in  treatment,  and 
social  security  number. 

An  individual  who  requests 
notification  of  a  medical  record  shall,  at 
the  time  the  request  is  made,  designate 
in  writing  a  responsible  representative 
who  will  be  willing  to  review  the  record 
and  inform  the  individual  of  its  content 
at  the  representative's  discretion. 

record  access  procedure: 

Same  as  Notification  Procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being 
sought.  An  individual  may  also  request 
an  accoimting  of  disclosures  of  his/her 
record,  if  any. 

CONTESTmG  RECORD  PROCEDURE: 

Contact  the  official  at  the  address 
specified  under  Notification  Procedures 
above,  and  reasonably  identify  the 
record,  specify  the  information  being 
contested,  and  state  the  corrective 
action  sought,  with  supporting 
information  to  show  how  the  record  is 
inaccurate,  incomplete,  untimely,  or 
irrelevant. 

RECORD  SOURCE  CATEGORCS: 

Patients;  patients'  drug  treatment 
program  counselors;  court  records: 
hospital  personnel. 

SYSTEMS  EXEMPTED  FROM  CERTAM  PROVWONS 
OF  THE  ACT: 

None. 
09-25-0203 

SYSTEM  NAME: 

National  Institute  on  Drug  Abuse, 
Intramural  Research  Program.  Federal 


Prisoner  and  Non-Prisoner  Research 
Files,  HHS/NIH/NIDA. 

SECURITY  CLASSnCATVM: 

None. 

SYSTEM  LOCATMN: 

Intramural  Research  Program,  , 

National  Institute  on  Drug  Abuse 
(NIDA),  P.O.  Box  5180,  Baltimore.  MD 
21224. 

NIDA  Warehouse,  5550  Eastern 
Avenue,  Baltimore,  MD  21224. 

Quest,  Pathology  Building.  1901 
Silver  Spring  Road,  Baltimore,  MD 
21227. 

Federal  Records  Center,  1557  St. 
Joseph  Avenue,  East  Point,  GA  30344. 

Washington  National  Records  Center, 
4205  Suitiand  Road,  Washington,  DC 
20409. 

NOVA,  Johns  Hopkins  Bayview 
Medical  Center,  Building  C,  5500 
Nathan  Shock  Drive,  Baltimore,  MD 
21224. 

Iron  Mountain,  8200  Preston  Court. 
Suite  One.  Jessup,  MD  20794. 

CATEGOMES  OF  MOMOUAtS  COVERED  BY  THE 
SYSTEM: 

Volunteers,  adult  males  (firom  1968  to 
present),  adult  females  (beginning  in 
1985)  and  adolescents  (ages  13-18, 
beginning  in  1983)  and  children 
(neonate  to  12  beginning  in  1989). 
Clinical  research  projects  conducted  at 
the  Addiction  Research  Center  (ARC). 
This  system  also  includes  records  on 
adult  Federal  prisoners  involved  in 
research  projects  at  ARC  when  located 
at  Lexington,  Kentucky,  from  J968- 
1976,  and  some  records  from  system  09- 
30-0020  to  be  used  for  statistical 
research  only. 

CATEOORKS  OF  RECORDS  M  THE  SYSTEM: 

The  categories  of  records  involved  are 
administrative,  medical  and  research 
records. 

AUTHORmr  FOR  MAMTENANCE  OF  THE  SYSTEM: 

PubUc  Health  Service  Act,  Section 
301(a)  (42  U.S.C.  241(a));  Sections 
341(a)  and  344(d)  (42  U.S.C.  257(a)  and 
260(d));  Sections  503  and  515  (42  U.S.C. 
290aa-2  and  290cc).  These  sections 
authorize  the  conduct  of  research  in  all 
areas  of  drug  abuse. 

PURPOSE(S): 

1.  To  collect  and  maintain  a  data  base 
for  research  activities  at  NIDA/IRP. 

2.  To  enable  Federal  drug  abuse 
researchers  to  evaluate  and  monitor  the 
subjects'  health  during  participation  in 
a  research  project.  The  areas  of  research 
include,  but  are  not  limited  to, 
biomedical,  clinical,  behavioral, 
pharmacological,  psychiatric,  psycho 
social,  epidemiological,  etiological. 
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statistical,  treatment  and  prevention  of 
nux:otic  addiction  and  drug  abuse. 

ROUTINE  USES  OF  RECOROS  MAMTAMEO  M  THE 
SYSTEM,  INCLUOING  CATEGORCS  OF  USERS  ANO 
THE  PURPOSES  OF  SUCH  USES: 

1.  The  National  Institute  on  Drug 
Abuse  (NIDA)  uses  a  contractor  to 
recruit  volunteers  and  to  screen  these 
individuals  for  their  acceptability  to 
participate  in  specific  research  projects, 
and  limits  the  contractor's  access  to  the 
records  to  these  procedures.  NIDA  also 
uses  a  contractor  to  perform  routine 
medical  laboratory  tests  on  blood  and 
urine  samples.  These  routine  tests  verify 
that  the  subject  is  in  good  health.  Both 
contractors  disclose  records  from  this 
system  only  to  NIDA  and  are  required 
to  maintain  Privacy  Act  safeguards  with 
respect  to  such  records. 

2.  (a)  PHS  may  inform  the  sexual  and/ 
or  needle-sharing  partner(s)  of  a  subject 
individual  who  is  infected  with  the 
human  immunodeficiency  virus  (HIV) 
of  their  exposure  to  HFV,  under  the 
following  circumstances:  (1)  The 
information  has  been  obtained  in  the 
course  of  clinical  activities  at  PHS 
facilities  carried  out  by  PHS  personnel 
or  contractors;  (2)  The  PHS  employee  or 
contractor  has  made  reasonable  efforts 
to  counsel  and  encourage  the  subject 
individual  to  provide  the  information  to 
the  individual's  sexual  or  needle- 
sharing  partner(s);  (3)  The  PHS 
employee  or  contractor  determines  that 

-the  subject  individual  is  unlikely  to 
provide  the  information  to  the  sexual  or 
needle-sharing  partner(s)  or  that  the 
provision  gf  such  information  cannot 
reasonably  be  verified;  and  (4)  The 
notification  of  the  partner(s)  is  made, 
whenever  possible,  by  the  subject 
individual's  physician  or  by  a 
professional  coimselor  and  shall  follow 
standard  coimseling  practices. 

(b)  PHS  may  disclose  information  to 
State  or  local  public  health  departments, 
to  assist  in  the  notification  of  the  subject 
individual's  sexual  and/or  needle- 
sharing  partner(s),  or  in  the  verification 
that  the  subject  individual  has,  notified 
such  sexual  or  needle-sharing  partner(sl. 

POUCIES  AND  PRACnceS  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
nSPOSMG  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Data  may  be  stored  in  file  folders  or 
on  an  internal  ElSnet,  CDS,  computer 
disk,  magnetic  tape,  or  microfilm. 

RETMEVABHJTY: 

Administrative  and  medical  records 
are  indexed  and  retrieved  by  the 
subject's  name  and  identification  code 
number.  Research  records  are  indexed 
and  retrieved  by  the  subject's  name  and 
identification  code  number. 


SAFEGUARDS: 

1.  Authorized  Users:  Only  authorized 
NIDA  Intramural  Research  Program  staff 
are  allowed  access  to  these  files. 

2.  Physical  Safeguards:  Files  and  file 
rooms  are  locked  after  business  hours. 
Building  has  electronic  controlled  entry 
at  all  times  with  a  24-hour  guard/ 
television  surveillance  system.  The 
computer  terminals  are  in  a  further 
seciued  area. 

3.  Procedural  Safeguards:  All  users  of 
personal  information  in  connection  with 
the  performance  of  their  jobs  protect 
information  from  unauthorized 
personnel.  Access  codes  to  the  research 
records  are  available  only  to  the 
Principal  Investigator  and  his/her 
research  team.  Access  to  the  records  is 
strictly  limited  to  those  stafi  members 
trained  in  accordance  with  the  Privacy 
Act.  The  contractor  staff  members  are 
required  to  secure  the  information  in 
accordance  with  the  Privacy  Act.  Project 
Officer  and  contracting  officials  will 
monitor  contractor  compliance. 

4.  Access  to  the  Clinical  Data 
Warehouse  (ElSnet):  The  NIDA  IRP 
computerized  medical  and  research 
record  is  strictly  limited.  All  staff  must 
be  authorized  to  use  the  system  and  be 
granted  an  access  code  (user  name  and 
password)  by  the  system  sponsor  (NIDA, 
IRP  Chief  of  Biomedical  Informatics). 
Passwords  are  required  to  be  changed 
every  six  months.  Access  is  limited  by 
job  classification  and  is  on  a  need  to 
know  basis  only.  Data  entered  is  time 
and  date  stamped  by  the  staff  member's 
name.  Data  is  not  altered  once  entered. 
While  logged  into  the  system,  the  name 
of  the  staff  member  is  displayed  on  the 
screen.  An  activity  log  of  each  use  is 
kept.  Data  is  backed  up  on  a  daily  basis. 

5.  Implementation  Guidelines:  These 
practices  are  in  compliance  with  the 
standards  of  Chapter  45-13  of  the  HHS 
General  Administration  Manual, 
"Safeguarding  Records  Contained  in 
Systems  of  Records,"  supplementary 
Chapter  PHS  hf:  45-13,  and  the  HHS 
Automated  Information  Systems 
Security  Program  Handbook. 

In  addition,  because  much  of  the  data 
collected  in  these  research  projects  are 
sensitive  and  confidential,  special 
safeguards  have  been  established. 
Certificates  of  confidentiality  have  been 
issued  under  Protection  of  Identity — 
Research  Subjects  Regulations  (42  CFR 
part  2a)  to  those  projects  initiated  since 
February  1980.  This  authorization 
enables  persons  engaged  in  research  on 
mental  health,  including  research-on  the 
use  and  effect  of  psychoactive  drugs,  to 
protect  the  privacy  of  research  subjects 
by  withholding  their  names  or  other 
identifying  characteristics  from  all 
persons  not  connected  with  the  conduct 


of  the  research.  Persons  so  authorized 
may  not  be  compelled  in  any  Federal, 
State,  or  local  civil,  criminal, 
administrative,  legislative,  or  other 
proceeding  to  identify  such  individuals. 
In  addition,  these  records  are  subject  to 
42  CFR  part  2,  the  Confidentiality  of 
Alcohol  and  Drug  Abuse  Patient 
Records  Regulations  (42  CFR  2.56), 
which  state:  "Where  the  content  of 
patient  records  has  been  disclosed 
pursuant  to  these  regulations  for  the 
purpose  of  conducting  scientific 
research  *  *  *  information  contained 
therein  which  would  directiy  or 
indirectly  identify  any  patient  may  not 
be  disclosed  by  the  recipient  thereof 
either  voluntarily  or  in  response  to  any 
legal  process  whether  Federal  or  State." 

RETENTION  AND  DISPOSAL: 

Records  will  be  disposed  of  in 
accordance  with  the  NIH  Records 
Control  Schedule,  i.e.,  when  the  records 
are  ten  years  old  or  no  longer  required 
for  administrative  or  research  purposes. 

SYSTEM  MANAGER(S)  ANO  ADDRESS: 

Medical  Records  Officer,  Intramural 
Research  Program,  National  Institute  on 
Drug  Abuse  (NIDA),  Johns  Hopkins 
Bayview  Medical  Center,  Building  C, 
P.O.  Box  5180,  Baltimore,  MD  21224. 

NOrmCATION  PROCEDURE: 

To  determine  if  a  record  exists,  write 
to  the  System  Manager  at  the  address 
above.  Provide  a  notarized  signature 'as 
proof  of  identity.  This  can  be  waived  if  • 
the  request  is  made  through  officisd 
Federal,  state,  or  local  channels.  The 
request  should  include  the  patient's 
register  number  and/or  the  number  of 
years  of  incarceration  (for  prisoner 
subjects),  full  name  at  time  of 
participation  in  the  research  project, 
date(s)  of  research  participation,  and 
title  of  research  project  or  name  of  drug 
being  studied.  An  individual  who 
requests  notification  of  a  medical  record 
shall,  at  the  time  the  request  is  made, 
designate  in  writing  a  responsible 
representative  who  will  be  willing  to 
review  the  record  and  inform  the  subject 
individual  of  its  contents  at  the 
representative's  discretion.  A  parent  or 
legal  guardian  who  requests  notification 
of  an  adolescent's  record  shall  designate 
a  family  physician  or  other  health 
professional  (other  than  a  bmily 
member)  of  the  Addiction  Research 
Center  staff  to  whom  the  record,  if  any, 
will  be  sent.  The  parent  or  legal 
guardian  must  verify  in  writing  the 
relationship  to  the  adolescent  as  well  as 
his/her  own  identity. 

RECORD  ACCESS  PfWCEOURC: 

Same  as  Notification  Procedures. 
Requesters  should  also  reasonably. 
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specify  the  record  contents  being 
sought.  An  individual  may  also  request 
an  accounting  of  disclosiires  that  have 
been  made  of  his/her  records,  if  any. 

CONTESTING  RECORD  PROCEDURE: 

Contact  the  official  at  the  address 
specified  imder  Notification  Procedures 
above  and  reasonably  identify  the 
record,  specify  the  information  being 
contested,  and  state  the  corrective 
action  sought  and  reasons  for  requesting 
the  correction,  along  with  supporting 
information  to  show  how  the  record  is 
inaccurate,  incomplete,  untimely,  or 
irrelevant. 

RECORD  SOURCE  CATEGORIES: 

The  individual;  observations  and 
medical  recordings  (such  as  blood 
pressure,  dosage  of  compoimd 
administered,  etc.)  made  by  the 
Principal  investigator  and  his/her 
research  team;  system  of  records 
number  09-30-0020;  drug  treatment . 
programs;  Bureau  of  Prisons;  case 
workers;  psychiatrists;  research 
'  laboratories;  and  pharmacies  and 
hospitals.  Many  of  these  records  are 
confidential  and  privileged 
communication  is  guaranteed  under 
Section  344(d)  of  the  PHS  Act. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
0»-25-0207 
SYSTEM  NAME: 

Subject-Participants  in 
Pharmacokinetic  Studies  on  Drugs  of 
Abuse  and  on  Treatment  Medications, 
HHS/NIH/NIDA. 

SECURITY  CLASSnCATION: 

None. 

SYSTEM  LOCATION: 

University  of  California,  San 
Francisco,  Langley  Porter  Psychiatric 
Institute,  San  Francisco,  CA  94143. 

categories  of  individuals  covered  by  the 
system: 

Normal,  healthy  adults  who 
volimtarily  participate  in  studies  on  the 
pharmacokinetics  and 
pharmacodynamics  of  psychoactive 
drugs  at  Langley  Porter  Psychiatric 
Institute,  during  the  period  September 
1987  through  September  2005. 

CATEGORCS  OF  RECORDS  IN  THE  SYSTEM: 

Research  records  on  each  subject- 
participant  contain  the  following 
information:  name;  clinician's  records 
including  medical  history,  laboratory 
test  results,  physical  examinations, 
psychological  profile,  and  drug  use 
profile;  drug  study  data  including 


records  of  drugs  administered, 
exposures  to  radioactivity,  and  drug 
reactions;  and  date  of  study  in  which 
the  subject  participated. 

AUTHORmr  FOR  MARfTENANCE  OF  THE  SYSTEM: 

Public  Health  Service  Act,  Sections 
301(a),  503  and  405  (42  U.S.C.  241  and 
284). 

PURPOSE(S): 

The  primary  purpose  of  this  system  is 
to  support  research  on  the 
pharmacokinetics  and 
pharmacodynamics  of  drugs  of  abuse  as 
well  as  treatment  drugs.  The  term 
"pharmacokinetics"  refers  to  the 
manner  in  which  the  human  body 
processes  a  drug.  "Pharmacodynamics" 
refers  to  the  manner  in  which  the  drug 
affects  the  human  body. 

The  clinical  investigator  used  data  of 
a  medical  nature  that  is  contained  in  the 
system  to  make  determinations 
regarding  drug  dosages  and/or 
radiochemical  exposures  appropriate  to 
the  individual  himian  subject- 
participants,  in  order  to  preserve  and 
protect  the  health  of  each.  The  system 
also  provides  baseline  data  for  studying 
the  drug  effiects. 

The  Food  and  Drug  Administration 
(FDA)  also  may  use  the  records  in 
routine  inspections  FDA  conducts  in 
accordance  with  its  responsibilities  to 
develop  standards  on  the  composition, 
quality,  safety,  and  efficacy  of  drugs 
administered  to  humans,  and  to  monitor 
experimental  usage  of  drugs. 

ROUTINE  USES  OF  RECORDS  MAMTAMED  M  THE 
SYSTEM,  INCLUOING  CATEQ0RC8  OF  USERS  ANO 
THE  PURPOSES  OF  SUCH  USES: 

1.  We  may  disclose  to  a  congressional 
office  the  record  of  an  individual  in 
response  to  a  verified  inquiry  from  the 
congressional  office  made  at  the  written 
request  of  the  individual. 

2.  NIH  contractors,  use  the  records  in 
this  system  to  accomplish  the  research 
purpose  for  which  the  records  are 
collected.  The  contractors  are  required 
to  maintain  Privacy  Act  safeguards  with 
respect  to  such  records. 

POUOES  AND  PRACTICES  FOR  STORING, 
RETRIEVING.  ACCESSMG,  RETAMMG,  ANO 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

The  contractor  maintains  the  records 
on  paper  in  file  folders. 

retrcvabuty: 

The  contractor  indexes  and  retrieves 
the  records  by  the  subject-participant's 
name. 

SAFEQUAROS: 

1.  Authorized  Users:  Only  the  contract 
Project  Director  and  his/her  research 


team  and  the  Federal  Project  Officer  and 
his/her  support  staff  have  access  to 
these  records. 

2.  Physical  Safeguards:  The  contractor 
keeps  all  records  in  a  locked  metal  file 
cabinet  in  premises  with  limited 
accessibility.  Only  the  clinical 
investigator  (Project  Director]  has  the 
key  to  Uie  locked  files. 

3.  Procedural  Safeguards:  Only  the 
contract  staff  have  access  to  the  files. 
Persons  other  than  subject  participants 
who  request  individually  identifiable 
data  bom  a  record,  must  provide  written 
consent  from  the  subject  participant 
permitting  the  requested  disclosure.  The 
only  exception  would  be  for  disclosure 
to  persons  or  organizations  permitted  by 
the  Privacy  Act,  Section  3(B)  to  obtain 
personally  identifiable  data. 

4.  Implementation  Guidelines:  These 
practices  are  in  compliance  with  the 
standards  of  Chapter  45-1 3  of  the  HHS 
General  Administration  Manual, 
"Safeguarding  Records  Contained  in 
Systems  of  Records,"  supplementary 
Chapter  PHS  hf:  45-13,  and  the  HHS 
Automated  Information  Systems 
Security  Program  Handbook.  In 
addition,  the  contract  staff  complies 
with  contractor's  (University  of 
California,  San  Francisco)  stcmdard 
procedures  for  safeguarding  data. 

RtTENIION  AND  DISPOSAL: 

The  records  will  be  kept  for  at  least 
two  years  after  FDA  approves  the  new 
drug  application  for  the  study 
medication  or  the  IND  is  withdrawn.  At 
that  time,  the  NIDA  project  officer  will 
authorize  in  writing  the  clinical 
investigators  to  destroy  the  records  by 
shredding  or  burning. 

system  MANAaER(S)  ANO  A00RC8S: 

Project  Officer,  Pharmacokinetic 
Studies  on  Drugs  of  Abuse,  Medications 
Development  Division,  National 
Institute  on  Drug  Abuse  (NIDA), 
Neuroscience  Center,  Room  4123,  6001 
Executive  Botilevard,  Bethesda,  MD 
20892-9551. 

NOmCATION  PROCEDURE: 

To  determine  if  a  record  exists,  write 
to  the  System  Manager  listed  above. 

Provide  the  following  information: 
subject-participant's  full  name  and  a 
letter  of  request  (or  permission,  if  the 
requester  is  not  the  subject-participant) 
with  notarized  signature  of  the 
individual  who  is  the  subject  of  the 
record,  approximate  date(s)  of 
experiment(8)  in  which  the  individual 
participated,  and  drug  name  (if  known). 
In  addition,  an  individual  who  requests 
notification  of,  or  access  to,  a  medical 
record  shall,  at  the  time  the  request  is 
made,  designate  in  writing  a  responsible 
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representative  who  will  be  wUling  to 
review  the  record  and  infonn  the  subject 
individual  of  its  content  at  the 
representative's  discretion. 

RECORO  ACCESS  PROCEDURE: 

Same  as  Notification  Procediu«s. 
Requesters  should  also  reasonably 
specify  the  record  contents  being 
sought.  An  individual  may  also  request 
an  accoimting  of  disclosures  of  his/her 
record,  if  any. 

CONTESTINQ  RECORD  PROCEDURE: 

Contact  the  System  Manager  at  the 
address  above  and  reasonably  identify 
the  record,  specify  the  information  to  be 
contested,  the  corrective  action  sought, 
with  supporting  information  to  show 
how  the  record  is  inaccurate, 
incomplete,  untimely,  or  irrelevant. 

RECORD  SOURCE  CATEGORIES: 

The  subject-participants  and  the 
contractor  personnel  conducting  the 
research  studies. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  act: 

None. 
09-25-0206 
SYSTEM  NAME: 

Drug  Abuse  Treatinent  Outcome 
Study  (DATOS).  HHS/NIH/NIDA. 

SECURITY  CLASSIFICATK)N: 

None. 

SYSTEM  location: 

Research  Triangle  Institute,  Center  for 
Social  Research  and  Policy  Analysis, 
Research  Triangle  Park,  NC  27709. 

categories  of  individuals  covered  by  the 
system: 

Volimtary  adult  clients  of  Federally- 
funded  treatment  programs,  including 
Treatment  Alternative  Street  Crime 
(TASC)  Programs  of  the  Department  of 
Justice,  who  requested  to  be  included  in 
TOPS  from  1979  through  1986.  New 
data  collected  from  volimtary  adults/ 
adolescent  clients  of  public  and  private 
funded-treatment  programs  beginning  in 
1991  and  will  continue  through  1997. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

The  categories  are:  demographic  data, 
treatment  outcome  data,  treatment 
process  data,  client  locator  information, 
and  personal  identifiers  (name  and 
assigned  numerical  identifier). 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTEM: 

Public  Health  Service  Act,  Sections 
301  and  405  (42  U.S.C.  241  and  284.) 

PURPOSE(S): 

The  purpose  of  the  system  is  to 
compile  information  on  drug  abusers  in 


drug  abuse  treatment  programs  in  order 
to  derive  information  on  the  treatment 
environments  and  abusers'  behaviors 
and  characteristics  subsequent  to 
treatment.  Researchers  and  drug  abuse 
service  providers  may  use  the  aggregate 
data  to  address  issues  and  generate 
hypotheses  to  understand  better  the 
interactions  among  the  client  and 
community. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  M  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

1.  Within  the  restrictions  set  forth  in 
HHS  regulations  concerning  the 
confidentiality  of  drug  abuse  patient 
records  (42  CFR  2.56),  we  may  disclose 
a  record  for  a  research  purpose,  when 
the  Department:  (a)  Has  determined  that 
the  use  or  disclosiue  does  not  violate 
legal  or  policy  limitations  under  which 
the  record  was  provided,  collected,  or 
obtained;  (b)  has  determined  that  the 
research  piupose  (1)  cannot  be 
reasonably  accomplished  unless  the 
record  is  provided  in  individually 
identifiable  form,  and  (2)  warrants  the 
risk  to  the  privacy  of  the  individual  that 
additional  exposure  of  the  record  might 
bring;  (c)  has  required  the  recipient  to 
(1)  establish  reasonable  administrative, 
technical,  and  physical  safeguards  to 
prevent  unauthorized  use  or  disclosure 
of  the  record,  (2)  remove  or  destroy  the 
information  that  identifies  the 
individual  at  the  earliest  time  at  which 
removal  or  destruction  can  be 
accomplished  consistent  with  the 
purpose  of  the  research  project,  imless 
the  recipient  has  presented  adequate 
justification  of  a  research  or  health 
nature  for  retaining  such  information, 
and  (3)  make  no  further  use  or 
disclosure  of  the  record  except:  (A)  In 
emergency  circiunstances  affecting  the 
health  or  safety  of  any  individual,  (B) 
for  use  in  another  research  project, 
under  these  same  conditions,  and  with 
written  authorization  of  the  Department, 
(C)  for  disclosure  to  a  properly 
identified  person  for  the  purpose  of  an 
audit  related  to  the  research  project,  if 
information  that  would  enable  research 
subjects  to  be  identified  is  removed  or 
destroyed  at  the  earliest  opportunity 
consistent  with  the  purpose  of  the  audit, 
or  (D)  when  required  by  law;  (d)  has 
seciu^d  a  written  statement  attesting  to 
the  recipient's  understanding  of,  and 
willingness  to,  abide  by  these 
provisions. 

2.  The  Research  Triangle  Institute,  an 
NIH  contractor,  uses  the  records  in  this 
system  to  accomplish  the  research 
purpose  for  which  the  records  are 
collected.  In  the  event  of  followup 
studies  or  continuation  studies  because 
the  contract  has  been  terminated  for 


convenience  by  the  Government,  we 
may  disclose  records  in  this  system  to 
a  subsequent  NIH  contractor.  We  would 
require  the  new  contractor  to  maintain 
Privacy  Act  safeguards  with  respect  to 
such  records. 

POLICIES  AND  PRACTICES  FOR  STORMG, 
RETRKVMG,  ACCESSMO,  RETAMMG,  AND 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Interview  forms,  magnetic  tapes,  and 
disks. 

retrievabiuty: 

Records  are  indexed  and  retrieved  by 
imique  alpha  numerical  identifier.  In 
order  to  relate  the  data  collected  to 
specific  individuals,  one  must  use  the 
Ihik  file  discussed  under  Safeguards. 

SAFEGUARDS: 

1.  Authorized  Users:  Contractor 
personnel,  the  agency  project  officer, 
ancLagency  employees  whose  duties 
require  the  use  of  the  information  in  the 
system. 

2.  Physical  Safeguards:  The  data 
management  task  leader,  the  project 
leader,  or  the  project  director  provide 
technical  supervision  of  all  data 
collection  and  processing  activities. 
Individually  identified  forms  are  stored 
in  a  secure,  vault-like  room  provided  for 
this  purpose.  Authorized  personnel 
have  access  to  the  room  by  one  locked 
door  with  controlled  entry,  i.e.,  only  on 
the  written  authority  of  the  professional 
staff  member  in  charge.  Computerized 
records  are  kept  in  a  vault  area  with 
limited  accession. 

3.  Procedural  Safeguards:  Because 
some  of  the  data  collected  in  this  study, 
such  as  data  on  drug  use,  are  sensitive 
and  confidential,  special  safeguards 
have  been  established.  A  Certificate  of 
Confidentiality  has  been  issued  under 
42  CFR  part  2a.  This  authorization 
enables  persons  engaged  in  research  on 
mental  health,  including  research  on  the 
use  and  effect  of  psychoactive  drugs,  to 
protect  the  privacy  of  research  subjects 
by  withholding  the  names  or  other 
identifying  characteristics  from  all 
persons  not  connected  with  the  conduct 
of  the  research.  Persons  so  authorized 
may  not  be  compelled  in  any  Federal, 
State,  or  local  civil,  criminal, 
administrative,  legislative,  or  other 
proceedings  to  identify  such 
individuals.  In  addition,  these  records 
are  subject  to  42  CFR  part  2,  the 
Confidentiality  of  Alcohol  and  Drug 
Abuse  Patient  Records  Regulations  (42 
CFR  2.56),  which  state:  "Where  the 
content  of  patient  records  has  been 
disclosed  pursuant  to  (these  regulations)- 
for  the  purpose  of  conducting  scientific 
research  *  *  *.  information  contained 
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therein  which  woidd  directly  or 
indirectly  identify  any  patient  may  not 
be  disclosed  by  the  recipient  thereof 
either  voluntarily  or  in  response  to  any 
legal  process  whether  Federal  or  State." 

Another  safeguard  is  that  the  forms 
containing  subject  identification 
information  for  client  followup  and  data 
matching  purposes  do  not  include  any 
reference  to  the  purpose  of  the  study. 

Identification  and  location 
information  is  kept  separate  from  any 
information  that  would  suggest  that  the 
respondent  has  been  in  a  drug  treatment 
program. 

Information  on  completed  forms  is 
entered  immediately  on  the  computer. 
Completed  forms  and  computerized 
data  are  released  only  to  authorized 
persons.  Only  aggregate  data  are 
provided  and  used  in  the  preparation  of 
necessary  and  appropriate  reports. 

A  link  file  system  is  used.  This  system 
has  three  components:  (1)  Personal 
information,  (2)  data  base  information, 
and  (3)  the  link  file,  which  contains 
identifying  niunber  pairs  which  can  be 
used  to  match  data  with  individuals. 
The  advantage  of  this  system  is  that  the 
data  base  can  be  used  directly  for  report 
generation,  etc.,  without  the  use  of 
decrypting  subroutines  or  access  to  the 
personal  information  or  matching  link 
files. 

In  addition,  the  computer  center  being 
utilized  has  developed  an  extensive 
secimty  system  to  protect  computer 
accoimt  codes  and  data.  This  system  is 
described  in  a  publication  that  is 
available  from  the  System  manager 
upon  request. 

We  do  not  anticipate  any  disclosure  of 
individually  identifiable  information  to 
other  persons  or  organizations  within 
the  Department  of  Health  and  Human 
Services.  Nor  does  the  contractor 
provide  individually  identification 
information  to  the  Department  of 
Justice,  with  which  NIDA  has  a 
cooperative  agreement  for  this  study. 

4.  Implementation  Guidelines:  These 
practices  are  in  compliance  with  the 
standards  of  Chapter  45-13  of  the  HHS 
General  Administration  Manual, 
"Safeguarding  Records  Contained  in 
Systems  of  Records,"  supplementary 
Chapter  PHS  hf:  45-13,  and  the  HHS 
Automated  Information  Systems 
Secimty  Program  Handbook.  In 
addition,  project  staff  complies  with  the 
contractor's  (Research  Triangle  Institute) 
standard  procedures  for  safeguarding 
data. 

The  contractor  provides  only 
aggregate  information  to  NIDA. 

RETENTION  AND  DISPOSAL: 

The  contractor  destroys  interview 
forms  by  shredding  or  burning 


immediately  after  contractor  staff  have 
completed  and  verified  direct  entry  on 
magnetic  tape  or  disk  storage.  The 
contractor  will  destroy  individual 
identification  and  location  data  by 
shredding  or  burning,  under  the  explicit 
written  authorization  of  the  System 
manager,  which  is  anticipated  to  be  no 
longer  than  five  years  after  the 
termination  of  the  study  imless  the 
information  is  needed  for  research 
purposes.  We  will  retain  aggregate  data 
tapes  for  research  purposes.  These  tapes 
will  not  have  any  individually 
identifiable  information.  In  accordance 
with  the  NIH  Records  Control  Schedule, 
these  tapes  will  be  retained  for  five 
years  after  completion  of  the  project 
(approximately  2002).  At  that  time,  the 
tapes  will  be  retired  to  the  Federal 
Records  Center  and  destroyed  when 
they  are  ten  years  old  or  when  they  are 
no  longer  needed  for  research  purposes. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Drug  Abuse  Treatment  Outcome 
Study  (DATOS),  Project  Officer, 
Services  Research  Branch,  Division  of 
Epidemiology,  Services,  and  Prevention 
Research,  National  Institute  on  Drug 
Abuse  (NIDA),  NeiuDScience  Center, 
Room  4222,  6001  Executive  Boulevard, 
Bethesda,  MD  20892. 

NOTVICATION  PROCEDURE: 

To  determine  if  a  record  exists,  write 
to  the  System  Manager  at  the  address 
above.  An  individual  may  learn  if  a 
record  exists  about  himself/herself  upon 
written  request,  with  notarized 
signature.  The  request  should  include,  if 
known,  name  of  the  researcher,  location 
of  the  research  site,  approximate  date  of 
data  collection,  any  alias  used,  and 
subject  identification  number. 

An  individual  who  requests 
notification  of  a  medical  record  shall,  at 
the  time  the  request  in  made,  designate 
in  writing  a  responsible  representative 
who  will  be  willing  to  review  the  record 
and  inform  the  subject  individual  of  its 
contents  at  the  representative's 
discretion. 

A  parent  or  legal  guardian  who 
requests  notification  of  an  adolescent's 
record  shall  designate  a  family 
physician  or  other  health  professional 
(other  than  a  family  member)  of  the 
Division  of  Clinical  Research  staff  to 
whom  the  record,  if  any,  will  be  sent. 
The  parent  or  legal  guardian  must  verify 
in  writing  the  relationship  to  the 
adolescent  as  well  as  his/her  own 
identity. 

RECORD  ACCESS  PROCEDURE: 

Same  as  Notification  Procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being 


sought.  An  individiud  may  also  request 
an  accounting  of  disclosures  of  his/her 
record,  if  any. 

Persons  otner  than  subject 
individuals,  who  request  individually 
identifiable  data  from  a  record  must 
provide  written  consent  from  the  subject 
individual  permitting  the  requested 
disclosiu«.  The  only  exception  (if  not  in 
conflict  with  confidentiality  regulations) 
would  be  for  disclosure  to  persons  or 
organizations  permitted  by  the  Privacy 
Act,  section  3(b),  to  obtain  personally 
identifiable  data. 

CONTESTtNG  RECORD  PROCEDURE: 

Contact  the  official  at  the  address 
specified  under  Notification  Procedures 
above  and  reasonably  identify  the 
record,  specify  the  information  being 
contested,  the  corrective  action  sou^t. 
with  supporting  information  to  show 
how  the  record  is  inaccurate, 
incomplete,  untimely,  or  irrelevant. 

RECORD  SOURCE  CATEGORIES: 

Research  subjects,  and  staff  in 
participating  drug  abuse  treatment 
programs,  written  clinical  evaluations,    • 
counselors,  psychiatrists, 
psychotherapists,  family  members, 
research  assistants,  hospitals. 

SYSTEMS  EXEMPTED  FROM  CERTAM  PROVIStONS 
OF  THE  ACT: 

None. 
0»-25-0209 
SYSTEM  name: 

Subject-Participants  in  Drug  Abuse 
Research  Studies  on  Drug  Dependence 
and  in  Research  Supporting 
Investigational  New  Drug  and  New  Drug 
Applications,  HHS/NIH/NIDA. 

SECURITY  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

Veterans  Administration  Hospital, 
Cooperative  Studies  Program, 
Department  of  Veterans  Medical  Center, 
Perry  Point,  MD  21902. 

Division  of  Treatment  Research  and 
Development,  National  Institute  on  Drug 
Abuse  (NIDA),  Neuroscience  Center, 
Room  4123,  6001  Executive  Boulevard, 
Bethesda,  MD  20892. 

Division  of  Intramural  Research 
Programs,  National  Institute  on  Drug 
Abuse  (NIDA),  4940  Eastern  Avenue, 
Baltimore,  MD  21224. 

Write  to  the  System  Manager  at  the 
address  below  for  the  address  of  any 
new  locations  where  records  from  this 
system  may  be  stored. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Voluntary  clients  of  Federally  funded 
and  other  drug  abuse  treatment 
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programs  who  have  requested  to  receive 
investigational  new  or  marketed  drugs, 
such  as  but  not  limited  to,  naltrexone, 
levo-alpha  acetylmethadol  (LAAM), 
buprenorphine,  disulfiram,  selegiline, 
bupropion,  and  GBR-12909  as  part  of 
their  treatment.  Data  collection  will 
continue  through  calendar  year  2010. 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

Demographic  data,  treatment  outcome 
data,  treatment  process  data,  client 
locator  information,  and  personal 
identifiers  (name  and  assigned 
numerical  identifier). 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Public  Health  Service  Act,  Sections 
301,  464p,  and  405  (42  U.S.C.  241.  and 
284). 


PURPOSE(S): 

1.  To  maintain  information  on  the 
safety  and  effectiveness  of  drugs  for 
treatment  of  drug  dependence  with  or 
without  abuse  potential  in  various 
treatment  environments  and  modalities 
and  changes  in  the  behavior  and 
characteristics  of  drug  abusers  who 
received  these  substances  as  part  of 
their  treatment  regimen. 

2.  To  provide  data  required  by  the 
Food  and  Drug  Administration  (FDA)  to 
support  research  on  drug  dependence. 
Investigational  New  Drug  Applications 
(INDs)  and  potential  New  Drug 
Applications  (NDAs)  for  various  drugs, 
and  to  treat  drug  dependence  with  or 
without  abuse  potential.  A  new  drug 
application  is  a  notice  to  FDA  that  a 
pharmaceutical  company  believes  they 
have  enough  data  to  demonstrate  the 
safety  and  efficacy  of  a  substance  to 
satisfy  FDA  for  marketing  the  substance. 
FDA  may  also  use  the  records  in  routine 
inspections  that  FDA  conducts  in 
accordance  with  its  responsibilities  to 
develop  standards  on  the  composition, 
quality,  safety  and  efficacy  of  drugs 
administered  to  humans,  and  to  monitor 
experimental  usage  of  drugs. 

3.  To  conduct  research  on  the 
pharmacology,  toxicology,  and 
behavioral  charact^stics  of  drugs  of 
abuse  alone  or  in  combination  with 
proposed  treatment  drugs. 

ROUTWE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

NIH  contractor(s)  and/or  interagency 
collaborators  (i.e.  Department  of 
Veteran's  Affairs)  use  the  records  in  the 
system  to  accomplish  the  research  and 
development  purposes  for  which  the 
records  were  collected.  In  the  event  of 
a  followup  study  or  continuation  study, 
the  responsible  project  officer  may 
disclose  records  in  this  system  to  a 
subsequent  NIH  contractors).  Any  new 


UMI 


contractors)  is  and  would  be  required 
to  maintain  Privacy  Act  safeguards  with 
respect  to  such  records  and  to  comply 
with  the  confidentiality  restrictions  of 
42  CFR  part  2. 

POUOES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINMO,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Interview  and  assessment  forms, 
video  tapes,  magnetic  tapes,  disks  and 
microfiche  in  boxes  in  closed  cabinets 
in  a  locked  room  with  limited    . 
accessibility. 

retrievabhjty: 

The  records  are  indexed  and  retrieved 
by  subject-participant's  name  code  (i.e., 
initials — not  name)  and  unique 
numerical  identifier.  In  order  to  relate 
the  data  collected  to  specific 
individuals,  however,  one  must  use  the 
link  file  discussed  under  safeguards. 

safeguards: 

1.  Authorized  Users:  For  all  of  the 
studies,  the  System  Manager  or  Federal 
Project  Officer  and  only  authorized 
contract  staff  have  access  to  the  records 
(computerized  and  hard  copy  files)  in 
the  system.  The  contractor  provides 
only  aggregate  data  in  reports  to  NIDA, 
FDA,  or  the  public.  Only  the  NIDA 
personnel  mentioned  previously  and 
selected  authorized  contract  staff,  have 
access  to  the  stored  records.  A 
certificate  of  confidentiality  is  issued  to 
researchers  conducting  these  studies 
under  42  CFR,  part  2,  Protection  of 
Identity — Research  Subjects.  This 
authorization  enables  persons  engaged 
in  research  on  mental  health,  including 
research  on  the  use  and  effect  of 
psychoactive  drugs,  to  protect  the 
privacy  of  research  subjects  by 
withholding  the  names  or  other 
identifying  characteristics  from  all 
persons  not  connected  with  the  conduct 
of  the  research.  Persons  so  authorized 
may  not  be  compelled  in  any  Federal, 
State  or  local  civil,  criminal, 
administrative,  legislative,  or  other 
proceedings  to  identify  such 
individuals.  These  regulations  do  not 
prohibit  voluntary  disclosure  by  the 
researcher.  However,  the  records  of 
these  studies  also  are  subject  to  42  CFR 
part  2,  the  Confidentiality  of  Alcohol 
and  Drug  Abuse  Patient  Records 
Regulations  (42  CFR  part  56),  which 
state:  Where  the  content  of  patient 
records  has  been  disclosed.  Pursuant  to 
(these  regulations)  for  the  purpose  of 
conductiUg  scientific  research  *  *  * 
information  contained  therein  which 
would  directly  or  indirectly  identify  any 
patient  may  not  be  disclosed  by  the 
recipient  thereof  either  voluntarily  of  in 


response  to  any  legal  process  whether 
Federal  or  State."  The  contractor's 
institutional  review  board  reviewed  and 
approved  the  safeguards  described 
above  in  accordance  with  45  CFR  part 
46  on  the  Protection  of  Human  Subjects. 

2.  Physical  Safeguards:  For  the  study 
records,  the  contractors)  stored 
individually  identified  forms  in  a        ^ 
locked  room  with  controlled  entry,  i.e., 
only  on  written  authority  of  the 
professional  staff  member  in  chtirge  of 
data  handling  and  processing).  The 
contractor  staff  enters  the  collected 
information  onto  computer  systems  or 
disks  as  soon  after  contact  with  the 
subject-participant  as  possible,  and 
stores  the  computerized  records  in  a 
secured  area  with  access  limited  as 
above. 

For  the  study  records,  NIDA  stores 
any  individually  identified  forms  in  a 
lockable  cabinet  in  a  secure  room.  Only 
authorized  NIDA  personnel  (i.e.,  select 
members  of  the  Division  of  Treatment 
Research  and  Development  professional 
staff  and  their  support  staff  have  access 
to  the  room  with  controlled  entry.  The 
room  is  in  a  building  which  has  a  24- 
hour  guard/television  surveillance 
system  and  has  controlled  entry  (picture 
identification  sign  in  and  out 
procedures)  before  and  after  normal 
working  hours. 

Another  safeguard  for  these  studies  is 
that  the  forms  containing  subject 
identification  information  do  not 
include  any  reference  to  the  purpose  of 
the  study.  The  identification 
information  is  separate  from  any 
information  that  would  suggest  that  the 
respondent  is  or  has  been  in  a  drug 
abuse  treatment  program.  In  addition, 
the  computer  centers  being  utilized  for 
data  analyses  have  developed  an 
extensive  seciirity  system  to  protect 
computer  account  codes  and  data. 

3.  Procedural  Safeguards:  Access  to 
the  computerized  records  of  the  studies 
is  protected  by  a  computerized 
password^  routine  which  is  changed 

periodically.  In  addition,  the  project 
staff  complies  with  the  contractor's 
standard  procedures  for  safeguarding 
data.  The  link  file  system  that  identifies 
individuals  with  personal  data  has  three 
components:  (1)  Identification 
information,  (2)  data  base  information, 
and  (3)  the  link  file,  which  contains 
identifying  number  pairs  which  match 
data  with  individuals.  The  advantage  of 
this  system  is  that  one  may  use  the 
baseline  data  directly  for  report 
generation,  etc.,  without  using  the 
subroutines  or  accessing  the  personal 
information  or  link  files. 

4.  Implementation  Guidelines:  These 
practices  are  in  compliance  with  the 
standards  of  Chapter  45-13  of  the  HHS 


General  Administration  Manual, 
sbull  Ill"Safeguarding  Records 
Contained  in  Systems  of  Records," 
supplementary  Chapter  PHS  hf:  45-13, 
and  the  HHS  Automated  Information 
Systems  Security  Program  Handbook. 

RETENTION  AND  DBPOSAL: 

NIDA  will  destroy  identifiable 
information  by  shredding  or  burning 
when  it  is  no  longer  needed  for  analysis 
or  research  purposes;  then  the  tapes, 
and/or  other  electronic  media,  will  be 
erased.  NIDA  will  destroy  individual 
identification  and  match-up  information 
from  other  studies  by  shredding  or 
burning  five  years  after  FDA  completes 
the  review  and  approves  the  new  drug 
applications  or  when  they  are  no  longer 
needed  for  research  purposes. 

NTDA  will  retain  the  aggregate  data 
tapes,  and/or  other  electronic  media, 
and/or  paper  records  from  studies  for 
research  purposes.  These  tapes  will  not 
have  any  individually  identifiable 
information.  In  accordance  with  the 
FDA  regulations  governing  new  drug 
applications,  the  aggregate  tapes  will  be 
retained  for  at  least  two  years  after  FDA 
approves  the  new  drug  applications  or 
the  IND  is  withdrawn.  At  that  time,  the 
tapes  will  be  retired  to  the  Federal 
Records  Center  and  destroyed  when 
they  are  five  years  old  or  when  they  are 
no  longer  needed  for  research  purposes. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Regulatory  Affairs  Branch, 
Division  of  Treatment  Research  and 
Developiuent,  National  Institute  on  Drug 
Abuse  (NIDA),  Neuroscience  Center, 
Room  4123,  6001  Executive  Boulevard, 
Bethesda,  MD  20892. 

NOTIFICATION  PROCEDURE: 

An  individual  may  determine  if  a 
record  exists  about  himself/herself  upon 
written  request,  with  notarized 
signature  if  request  is  made  by  mail,  or 
with  suitable  identification  if  request  is 
made  in  person,  to  the  appropriate 
system  manager  at  the  address  above. 
The  following  information  should  be 
included,  if  known:  subject-participant's 
full  name  and  a  letter  of  request  with 
notarized  signatiue  of  the  subject- 
participant  of  the  record,  any  alias  used, 
subject-participant's  identification 
niunber,  name  of  the  researcher,  name 
of  clinic  or  research  center,  name  of 
substance,  and  approximate  date  of 
study  participation. 

An  individual  who  requests 
notification  of  a  medical  record  must,  at 
the  time  the  request  is  made,  designate 
in  writing  a  responsible  representative 
who  will  be  willing  to  review  the  record 
and  inform  the  subject  individual  of  its 
contents  at  the  representative's 
discretion. 


RECORD  ACCESS  PROCEDURE: 

Same  as  Notification  Procediu«s. 
Requesters  should  also  reasonably 
specify  the  record  contents  being 
sought  An  individual  may  also  request 
an  accounting  of  disclosures  of  his/her 
record,  if  any. 

CONTESTING  RECORD  PROCEDURE: 

Contact  the  official  at  the  address 
specified  under  Notification  Procediues 
above  and  reasonably  identify  the 
record,  specify  the  information  being 
contested,  the  corrective  action  sought, 
Mrith  supporting  information  to  show 
how  the  record  is  inacciu-ate, 
incomplete,  untimely,  or  irrelevant. 

RECORD  SOURCE  CATEGORIES: 

Research  subject-participants,  staff  in 
the  participating  drug  abuse  treatment 
programs,  written  clinical  evaluations, 
private  physicians,  coimselors, 
psychiatrists,  psychotherapists,  family 
members,  research  assistants,  and 
hospital  records. 

• 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  act: 

None. 
09-25-0210 
SYSTEM  name: 

Shipment  Records  of  Drugs  of  Abuse 
to  Authorized  Researchers,  HHS/NIH/ 
NIDA. 

SECURITY  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

Chemistry  and  Physiological  Systems 
Research  Branch  (CPSRB),  Division  of 
Neuroscience  and  Behavioral  Research, 
National  Institute  on  Drug  Abuse 
(NIDA),  Neuroscience  Center,  Room 
4282,  6001  Executive  Boulevard, 
Bethesda,  MD  20892-9555. 

Research  Triangle  Institute,  Research 
Triangle  Park,  NC  27709. 

CATEGORIES  OF  MDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Individual  researchers  and 
organizations  who  are  registered  with 
the  Drug  Enforcement  Administration 
(DEA),  Department  of  Justice  (DOJ), 
some  since  1966,  and  who  have 
voluntarily  submitted  documentation  to 
the  National  Institute  on  Drug  Abuse 
(NIDA)  in  order  to  obtain,  through  the 
NIDA  Drug  Supply  Program  (DSP), 
drugs  of  abuse  for  use  in  a  research 
project. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

While  the  records  in  this  system  are 
research  project-related,  they  support 
the  eligibility  of  individual  researchers 
to  receive  drugs  of  abuse.  Types  of 


information  contained  in  the  records 
are:  researcher's  name,  ciurictlla  vitae, 
research  protocol,  DEA  and  (if 
applicable)  Nuclear  Regulatory 
Commission  registration  numbers  (when 
a  radio  labeled  compound  is  requested 
and  shipped),  business  address  (location 
of  research  project)  and  telephone 
number,  summary  of  research  project(s), 
requests  for  substance(s),  name  and 
amount  of  each  compound  requested 
and  shipped,  dates  material  is  shipped 
and  received,  shipment  numbers,  and 
order  form  numbers. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Public  Health  Service  Act,  sections 
301,  and  405  (42  U.S.C.  241  and  284); 
Controlled  Substances  Act  of  1970  (21 
U.S.C.  801  et  seq.y.  Atomic  Energy  Act 
of  1954,  as  amended,  section  81  (42 
U.S.C  2111);  and  Energy  Reorganization 
Act  of  1974,  section  201  (42  U.S.C. 
5841). 

PURPOSE(S): 

To  facilitate  operation  of  DSP  which 
is  a  centralized  research  support  service 
through  which  the  United  States 
Government  supplies  to  the  national 
and  international  scientific  community 
for  research  purposes,  most  Schedule  I 
and  many  Schedule  II-V  controlled  and 
noncontrolled  substances  as  specified  in 
the  Controlled  Substances  Act  (CSA)  of 
1970  (21  U.S.C.  801  et  seq.).  Controlled 
substances  are  chemicals  and  other 
substances,  and  their  immediate 
precursors,  that  the  Attorney  General 
has  determined  to  have  such  potential 
for  abuse  as  to  warrant  regulation  under 
the  CSA.  Some  of  these  substances  are 
radio  labeled  materiads.  Radio  labeled 
materials  are  substances  to  which  a 
small  amount  of  radioactivity  is  added 
for  use  in  various  studies,  such  as  drug 
metabolism  and  mechanisms  of  drug 
actions. 

This  system  of  records  was 
established  to  facilitate  DSP  by  6nabling 
NIDA: 

1.  To  verify  that  requests  for  drugs  of 
abuse,  some  of  which  are  radio  labeled, 
are  from  authorized  individuals/ 
organizations  for  use  in  a  research 
project; 

2.  To  verify  that  the  amounts  of  the 
materials  requested  by  researchers  for 
animal,  in  vivo,  and  in  vitro  research  are 
justified  and  available; 

3.  To  supply  controlled  substances  in 
amounts  approved  by  the  Food  and 
Drug  Administration  (FDA)  to 
researchers  conducting  research  with 
human  subjects; 

4.  To  ship  these  materials  securely  in 
accordance  with  CSA  and  the  Atomic 
Energy  Act;  and 
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5.  To  maintain  records  of  these 
transactions. 

FDA  also  may  use  the  records  in 
routine  inspections  in  accordance  with 
FDA's  responsibihties  to  develop 
standards  on  the  composition,  safety, 
and  efficacy  of  drugs  administered  to 
humans,  and  to  monitor  experimental 
usage  of  drugs. 

ROUTINE  USES  Of  RECORDS  MAMTAINEO  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  Of  USERS  AND 
THE  PURPOSES  Of  SUCH  USES: 

1.  We  may  disclose  the  record  of  an 
individual  to  a  congressional  office  in 
response  to  a  verified  inquiry  from  the 
congressional  office  made  at  the  written 
request  of  the  individual. 

2.  We  may  disclose  information  to 
DEA,  DOJ,  to  enable  DEA  to  carry  out 
its  responsibilities  as  described  in  the 
Controlled  Substances  Act  of  1970. 

3.  An  NIH  contractor  routinely  uses 
the  records  in  this  system  to  ship 
controlled  substances  to  authorized 
recipients.  Such  contractor  is  required 
to  maintain  Privacy  Act  safeguards  with 
respect  to  these  records. 

4.  An  NIH  contractor  may  have  access 
to  the  records  in  this  system  in  the 
performance  of  its  software 
modification/correction  tasks  specified 
in  its  contract.  Such  contractor  is 
required  to  maintain  Privacy  Act 
safeguards'With  respect  to  these  records. 

5.  The  Department  of  Health  and 
Hiunan  Services  (HHS)  may  disclose 
information  from  this  system  of  records 
to  the  Department  of  Justice,  or  to  a 
coujt  or  other  tribunal,  when  (a)  HHS, 
or  any  component  thereof;  or  (b)  any 
HHS  employee  in  his  or  her  official 
capacity;  or  (c)  any  HHS  employee  in 
his  or  her  individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States  or  any  agency  thereof 
where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components,  is  a  party  to  litigation 
or  has  an  interest  in  such  litigation,  and 
HHS  determines  that  the  use  of  such 
records  by  the  Department  of  Justice,  the 
coiut  or  other  tribunal  is  relevant  and 
necessary  to  the  litigation  and  would 
help  in  the  effective  representation  of 
the  governmental  party,  provided, 
however,  that  in  each  case,  HHS 
determines  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

POUCIES  AND  PRACTICES  fOR  STORING, 
RETRIEVING,  ACCESSINQ,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE:  I 

NIDA  maintains  "hard  copy"  records 
in  file  folders  and  automated  records  on 
computer  disk. 


retrievability: 

Authorized  NIDA  and  contractor 
personnel  index  and  retrieve  the 
computerized  records  by  a  researcher 
code  niunber  assigned  by  a  computer 
program  at  the  time  a  new  record  is 
established.  Authorized  NIDA  personnel 
index  and  retrieve  "hard  copy"  records 
by  researcher's  name.  NIDA  maintains  a 
computerized,  alphabetical  cross- 
reference  list  that  matches  names  and 
numbers. 

SAFEGUARDS: 

1.  Authorized  Users:  The  Chief,  CPSR 
Branch  and  his  or  her  support  staff, 
program  assistant  and  clerk-typist,  and 
the  contracts'  project  directors  and  their 
support  staffs  have  access  to  the  records. 

2.  Physical  Safeguards:  The  "hard 
copy"  records  and  main  computer  are 
physically  located  at  the  Neuroscience 
Center,  Bethesda,  Maryland.  The 
computerized  records  are  kept  in  a  room 
with  limited  admittance.  The  room  is 
locked  after  working  hours.  The  "hard 
copy"  records  are  stored  in  locked  file 
cabinets  in  a  room  with  very  limited 
admittance.  This  room  is  also  locked 
after  working  hours.  The  Neuroscience 
Center  has  a  24-hour  guard  patrol 
service. 

3.  Procedural  Safeguards:  The 
terminals  are  housed  in  a  secured  work 
area  with  limited  admittance.  Contract 
personnel  use  a  password  identification 
system  to  obtain  access;  NIDA  changes 
the  passwords  periodically. 

4.  Implementation  Guidelines:  These 
practices  are  in  compliance  with  the 
standards  of  Chapter  45-13  of  the  HHS 
General  Administration  Manual, 
"Safeguarding  Records  Contained  in 
Systems  of  Records,"  supplementary 
Chapter  PHS  hf:  45-13,  and  the  HHS 
Automated  Information  Systems     _ 
Security  Program  Handbook. 

RETENTION  AND  DISPOSAL: 

NIDA  maintains  an  individual's 
record  for  five  years  after  the 
researcher's  last  request  for,  or  shipment 
of,  a  drug  of  abuse.  We  consider  the 
record  inactive  after  that,  and  erase  it 
from  the  computer  disk  by  a  delete 
routine.  The  delete  routine 
automatically  deletes  the  computerized 
cross-reference  as  well.  We  destroy  the 
"hard  copy"  record  by  shredding.  The 
system  is  checked  once  a  year  for 
inactive  records. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Program  Director.  Drug  Supply 
Program,  Chemistry  and  Physiological 
Systems  Research  Branch,  Division  of 
Neuroscience  and  Behavioral  Research, 
National  Institute  on  Drug  Abuse 
(NIDA),  Neuroscience  Center,  Room 


4282,  6001  Executive  Boulevard, 
Bethesda,  MD  20892-9555. 

NOTFICATION  PROCEDURE: 

To  determine  if  a  record  exists,  write 
to  the  System  Manager  at  the  address 
above.  An  individual  may  leain  if  a 
record  exists  about  himself  or  herself 
upon  written  request.  The  request 
should  include  the  researcher's  name 
and  business  address  at  the  time  of  last 
shipment.  The  request  must  be  signed  in 
ink  by  the  individual  researcher. 
Verifiable  proof  of  identity  is  required. 

RECORD  ACCESS  PROCEDURE: 

Same  as  Notification  Procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being 
sought.  An  individual  may  also  request 
an  accounting  of  disclosures  of  his/her 
record,  if  any. 

CONTESTING  RECORD  PROCEDURE: 

Contact  the  official  at  the  address 
specified  under  Notification  Procedures 
above  and  reasonably  identify  the 
record,  specify  the  information  being 
contested,  the  corrective  action  sought, 
with  supporting  information  to  show 
how  the  record  is  inaccurate, 
incomplete,  untimely,  or  irrelevant. 

RECORD  SOURCE  CATEGORIES: 

Initial  soiuxe  is  the  individual 
researcher.  Some  of  the  DEA  registration 
information  provided  by  a  researcher  is 
verified  through  a  DEA  computer  check. 
FDA  provides  information  concerning 
type  and  amount  of  controlled 
~substance(s)  to  be  shipped  to  an 
individual  researcher  for  research 
projects  involving  human  subjects. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVtSiONS 
OF  THE  ACT: 

None. 
09-25-0211 

I      ■ 

SYSTEM  NAME: 

Intramural  Research  Program  Records 
of  In-  and  Out-Patients  with  Various 
Types  of  Alcohol  Abuse  and 
Dependence,  Relatives  of  Patients  with 
AlcohoUsm,  and  Healthy  Volunteers, 
HHS/NIH/NIAAA. 

SECURITY  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

A  list  of  specific  project  sites  is 
available  frt>m  the  System  Manager. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

In-  and  out-patients  with  alcohol 
abuse  and  dependence,  alcohol-induced 
organic  brain  syndromes;  their  relatives; 
and  healthy  volunteers. 
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CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Research  data  of  wide  variety 
including  biochemical  measures, 
psychophysiological  and  psychological 
tests,  questionnaires,  clinical  and 
behavioral  observations  and  interviews, 
physical  examinations,  and 
correspondence. 

AUTHORTTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Public  Health  Service  Act,  as 
amended,  sections  301  (42  U.S.C.  241) 
and  510  (42  U.S.C.  290bb).  These 
sections  authorize  the  conduct  of 
general  health  research  and  research 
into  alcoholism  and  alcohol  abuse. 

PURPOSE(S): 

These  records  are  used  for  diagnosis 
and  treatment  of  patients  with  alcohol 
abuse  and  dependence  and  related 
conditions;  behavioral  research  relating 
to  the  causes,  diagnoses,  and  treatment 
of  addictions;  and  basic  research  on 
behavioral  and  biological  processes. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Records  in  this  system  are  covered  by 
section  527  of  the  Public  Health  Service 
Act  (42  U.S.C.~290ee-3)  and  42  CFR, 
chapter  I,  subchapter  A,  part  2,  on 
confidentiality  of  alcohol  and  drug 
abuse  patient  records.  In  accordance 
with  these  regulations,  the  records  arte 
confidential  and  may  only  be  disclosed 
with  the  written  consent  of  the  patient 
with  specific  restrictions,  and  without 
the  patient's  consent  in  the  following 
instances:  (1)  To  medical  personnel  to 
the  extent  necessary  to  meet  a  bona  fide 
emergency;  (2)  to  qualified  personnel  for 
the  purpose  of  conducting  scientific 
research;  or  (3)  if  authorized  by  an 
appropriate  order  of  a  court  of 
competent  jurisdiction  granted  after 
application  showing  good  cause 
therefore,  after  certain  considerations, 
and  with  appropriate  safeguards. 
Routine  uses  of  information  in  this 
system  are  limited  to  the  following: 

1.  A  record  may  be  disclosed  for  a 
research  purpose,  when  the  Department: 
(a)  Has  determined  that  the  use  or 
disclosure  does  not  violate  legal  or 
policy  limitations  imder  which  the 
record  was  provided,  collected,  or 
obtained;  (b)  Has  determined  that  the 
research  purpose:  (1)  Cannot  be 
reasonably  accomplished  unless  the 
record  is  provided  in  individually 
identifiable  form,  and  (2)  warrants  the 
risk  to  the  privacy  of  the  individual  that 
additional  exposure  of  the  record  might 
bring;  (c)  has  required  the  recipient  to — 
(1)  establish  reasonable  administrative, 
technical,  and  physical  safeguards  to 
prevent  unauthorized  use  or  disclosure 


of  the  record,  and  (2)  remove  or  destroy 
the  information  that  identifies  the 
individual  at  the  earliest  time  at  which 
removal  or  destruction  can  be 
accomplished  consistent  with  the 
purpose  of  the  research  project,  unless 
the  recipient  has  presented  adequate 
justification  of  a  research  or  health 
nature  for  retaining  such  information, 
and  (3)  make  no  further  use  or 
disclosure  of  the  record  except — (A)  in 
emergency  circumstances  affecting  the 
health  or  safety  of  any  individual,  (B) 
for  use  in  another  research  project, 
under  these  same  conditions,  and  with 
written  authorization  of  the  Department, 
(C)  for  disclosure  to  a  properly 
identified  person  for  the  purpose  of  an 
audit  related  to  the  research  project,  if 
information  that  would  enable  research 
subjects  to  be  identified  is  removed  or 
destroyed  at  the  earliest  opportunity 
consistent  with  the  purpose  of  the  audit, 
or  (D)  when  required  by  law;  (d)  has 
secured  a  written  statement  attesting  to 
the  recipient's  imderstanding  of,  and 
willingness  to  abide  by  these  provisions. 

2.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  a  verified 
inquiry  from  the  congressional  office  at 
the  written  request  of  that  individual,  in 
accordance  with  42  CFR,  chapter  I, 
subchapter  A,  part  2.  Records  may  be 
disclosed  to  student  volunteers, 
individuals  working  undera  personal 
services  contract,  and  other  individuals 
performing  functions  for  PHS  who  do 
not  technically  have  the  status  of  agency* 
employees,  if  they  need  the  records  in 
the  performance  of  their  agency 
functions. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINmG,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

storage: 

Records  may  be  stored  in  file  folders, 
on  index  cards,  computer  tapes  and 
disks,  microfiche,  microfilm  and  audio 
and  video  tapes.  Normally  the  factual 
data,  with  study  code  numbers,  are 
stored  on  computer  tape  or  disk,  while 
the  key  to  personal  identifiers  is  stored 
separately,  without  factual  data,  in 
paper  files. 

RETRIEVABIUrY: 

During  data  collection  stages  and 
foUowup,  retrieval  by  personal 
identifier  (e.g.,  name  or  medical  record 
niunber)  is  necessary.  During  the  data 
analysis  stage,  data  are  normally 
retrieved  by  variables  of  interest,  e.g., 
age,  diagnosis,  etc. 

safeguards: 

Measures  to  prevent  unauthorized 
disclosures  are  implemented  as 


appropriate  for  the  particular  records 
maintained  in  each  project.  Depending 
on  the  sensitivity  of  the  project, 
additional  safeguards  may  be  added. 

1.  Authorized  Users:  Only  NIAAA 
medical  and  research  staff  have  access 
to  these  records,  as  authorized  by  the 
system  manager. 

2.  Physical  Safeguards:  Records  are 
stored  in  locked  rooms,  locked  file 
cabinets,  and/or  seciired  computer 
facilities.  Personal  identifiers  and  link 
codes  are  separated  as  much  as  possible 
and  stored  in  locked  files. 

3.  Procedural  Safeguards:  Collection 
and  maintenance  of  data  are  consistent 
with  legislation  and  regulations  for 
protection  of  human  subjects,  informed 
consent,  confidentiality,  and 
confidentiality  specific  to  drug  and 
alcohol  abuse  patients.  Computer  data 
access  is  limited  through  the  use  of  key 
words,  a  series  of  account  numbers,  and 
passwords  which  are  changed 
frequently  and  known  only  to 
authorized  personnel. 

4.  Implementation  Guidelines:  These 
practices  are  in  compliance  with  the 
standards  of  Chapter  45-13  of  the  HHS 
General  Administration  Manual, 
"Safeguarding  Records  Contained  in 
Systems  of  Records,"  supplementary 
Chapter  PHS  hf:  45-13,  and  the  HHS  • 
Automated  Information  Systems 
Security  Program  Handbook. 

RETENTION  AND  DISPOSAL: 

Records  are  held  for  five  years  after 
completion  of  the  project,  retired  to  a 
Federal  Records  Center,  and 
subsequently  disposed  of  after  ten  years. 

SYSTEM  MANAOER(S)  ANO  ADDRESS: 

Clinical  Director,  Laboratory  of 
Clinical  Studies,  Division  of  Intramural 
Clinical  and  Biological  Research, 
National  Institute  on  Drug  Abuse 
(NIDA),  Building  10,  Room  3B-19, 10 
Center  Drive,  Bethesda,  MD  20892. 

NOTIFICATION  PROCEDURE: 

To  determine  if  a  record  exists,  write 
to  the  System  Manager  at  the  address 
above.  Provide  notarized  signature  as 
proof  of  identity.  The  request  should 
include  as  much  of  the  following 
information  as  possible:  (a)  Full  name; 
(b)  nature  of  illness  (if  any);  (c)  title  of 
study;  (d)  name  of  researcher 
conducting  study.  An  individual  who 
requests  notification  of  or  access  to  a 
medical/ dental  record  shall,  at  the  time 
the  request  is  made,  designate  in  writing 
a  responsible  representative  who  will  be 
willing  to  review  the  record  and  inform 
the  subject  individual  of  its  contents  at 
the  representative's  discretion. 

A  parent  or  guardian  who 'requests 
notification  of  child's/incompetent 
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person's  record  shall  at  the  time  the 
request  is  made  designate  a  family 
physician  or  other  health  professional 
(other  than  a  family  member)  to  whom 
the  record,  if  any,  will  be  sent.  The 
designee  will  receive  the  record  in  all 
cases  and  upon  review  will  determine 
whether  the  record  should  be  made 
available  to  the  parent  or  guardian. 

RECORD  ACCESS  PROCEDURE: 

Same  as  Notification  Procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being 
sought.  Individuals  may  also  request  an 
accounting  of  disclosures  of  their 
records,  if  any. 

CONTESTING  RECORD  PROCEDURE: 

Contact  the  official  at  the  address 
specified  under  Notification  Procedures 
above  and  reasonably  identify  the 
record,  specify  the  information  being 
contested  and  state  the  corrective 
action  sought,  with  supporting 
information  to  show  how  the  record  is 
inaccurate,  incomplete,  untimely,  or 
irrelevant.  j 

RECORD  SOURCE  CATEGORIES: 

Information  gathered  from  individuals 
under  study,  either  patient  or  normal 
subject,  contract  surveys,  hospital 
records,  medical  and  nursing  staff  notes, 
and  from  Privacy  Act  system  of  records 
09-25-0099,  "Clinical  Research:  Patient 
Medical  Records,  HHS/NIH/CC." 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  act: 

None. 
09-25-0213 
SYSTEM  NAME: 

Administration:  Employee  Conduct 
Investigative  Records.  HHS/NIH/OD/ 
OM/OA/OMA. 

SECURITY  CLASSIFICATION: 

None. 

SYSTEM  location: 

Office  of  Management  Assessment, 
Office  of  Administration,  Office  of 
Management,  Office  of  the  Director 
(OD),  6011  Executive  Boulevard,  Room 
601.  Bethesda.  MD  20892-7669. 

CATEGORIES  Of  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  are  alleged  or 
suspected  to  have  violated  NIH  or 
Departmental  regulations  or  Federal 
statutes  and  are:  personnel  employed  by 
the  Federal  Govenmient  who  are  under 
a  career,  career  conditional,  or  other 
type  of  appointment;  personnel  working 
imder  Intergovernmental  Personnel  Act 
assignments;  Guest  Researchers; 
Volunteers;  Individuals  on  Temporary 


Appointments  (including  student 
appointments);  Fogarty  International 
Center  Scholars;  Staff  Fellows; 
Intramural  Research  Training  Award 
Fellows;  IC  Fellowship  Award 
Recipients;  Visiting  Associates, 
Scientists,  and  Fellows;  Commissioned 
Corps;  individuals  who  receive  funding 
through  or  have  responsibility  for  NIH 
sponsored  grants,  contracts,  or 
cooperative  agreements  and  other 
individuals  who  transact  or  seek  to 
transact  business  with  NIH  or  HHS  or 
use  the  facilities  of  those  agencies. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  includes  records  relating 
to  correspondence  concerning  an 
individual's  employment  status  or 
conduct  while  employed  by  or  working 
at  NIH.  Examples  of  these  records 
include:  Correspondence  from 
employees,  members  of  Congress  and 
members  of  the  public  alleging 
misconduct  by  an  official  of  NIH.  It  also 
contains  reports  of  investigations  to 
resolve  allegations  of  misconduct  or 
violations  of  statutes,  with  related 
exhibits  of  statements,  affidavits  or 
records  obtained  during  the 
investigation;  reports  of  action  taken  by 
management;  decisions  on  any 
misconduct  substantiated  by  the 
investigation;  and  reports  of  legal  action 
resulting  from  violations  of  statutes 
referred  for  prosecution. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
5  U.S.C.  301,  302;  42  U.S.C,  203,  282; 
44  U.S.C.  3101;  E.O.  10450 

PURPOSE(S): 

To  document  reviews  and 
investigations  undertaken  by  the  Office 
of  Management  Assessment,  NIH  to 
provide  management  or  the  Office  of 
Inspector  General,  Office  of  the 
Secretary,  HHS  with  information 
needed  to  take  action  to  resolve 
complaints  of  misconduct  or  alleged 
violations  of  statutes,  regulations, 
policies,  or  the  terms  and  conditions  of 
funding. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  a 
Member  of  Congress  or  to  a 
Congressional  staff  member  in  response 
to  an  inquiry  of  the  Congressional  office 
made  at  the  written  request  of  the 
constituent  about  whom  the  record  is 
maintained,  if  the  disclosure  does  not 
compromise  the  investigative  activities 
of  the  Office  of  Management 
Assessment. 

2.  The  Department  of  Health  and 
Human  Services  (HHS)  may  disclose 
information  fit>m  this  system  of  records 


to  the  Department  of  Justice  when:  (a) 
The  agency  or  any  component  thereof; 
or  (b)  any  employee  of  the  agency  in  his 
or  her  official  capacity  where  the 
Department  of  Justice  has  agreed  to 
represent  the  employee;  or  (c)  the 
United  States  Government,  is  a  party  to 
litigation  or  has  an  interest  in  such 
litigation,  and  by  careful  review,  the 
agency  determines  that  the  records  are 
both  relevant  and  necessary  to  the 
litigation  and  the  use  of  such  records  by 
the  Department  of  Justice  is  therefore 
deemed  by  the  agency  to  be  for  a 
purpose  that  is  compatible  with  the 
purpose  for  which  the  agency  collected 
the  records. 

3.  Disclosiire  may  be  made  to  a  court 
or  adjudicative  body  in  a  proceeding 
when:  (a)  The  agency  or  any  component 
thereof;  or  (b)  any  employee  of  the 
agency  in  his  or  her  official  capacity;  or 
(c)  any  employee  of  the  agency  in  his  or 
her  individual  capacity  where  the 
agency  has  agreed  to  represent  the 
employee;  or  (d)  the  United  states 
Government,  is  a  party  to  the 
proceeding  or  has  an  interest  in  such 
proceeding,  and  by  careful  review,  the 
agency  determines  that  the  records  are 
both  relevant  and  necessary  to  the 
proceeding  and  the  use  of  such  records 
is  therefore  deemed  by  the  agency  to  be 
for  a  purpose  that  is  compatible  with  the 
purpose  for  which  the  agency  collected 
the  records. 

4.  When  a  record  on  its  foce,  or  in 
conjunction  with  other  records, 
indicates  a  violation  or  potential 
violation  of  law,  whether  civil,  criminal 
or  regulatory  in  nature,  and  whether 
arising  by  general  statute  or  particular 
program  statute,  or  by  regulation,  rule, 
or  order  issued  pursuant  thereto, 
disclosure  may  be  made  to  the 
appropriate  agency,  whether  Federal, 
foreign.  State,  local,  or  tribal,  or  other 
public  authority  responsible  for 
enforcing,  investigating  or  prosecuting 
such  violation  or  charged  with  enforcing 
or  implementing  the  statute,  or  rule, 
regulation,  or  order  issued  pursuant 
thereto,  if  the  information  disclosed  is 
relevant  to  any  enforcement,  regulatory, 
investigative  or  prosecutorial 
responsibility  of  the  receiving  entity. 

5.  Disclosure  may  be  made  to  a 
Federal,  State,  local,  foreign,  or  tribal  or 
other  public  authority  of  any  portion  of 
this  system  of  records  that  contains 
information  relevant  to  the  retention  of 
an  employee,  the  retention  of  a  security 
clearance,  the  letting  of  a  contract,  or 
the  issuance  or  retention  of  a  license, 
grant,  or  other  benefit.  The  other  agency 
or  licensing  organization  may  then  make 
a  request  supported  by  the  written 
consent  of  the  individual  for  the  entire 
record  if  it  so  chooses.  No  disclosure 
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will  be  made  imless  the  information  has 
been  determined  to  be  sufficiently 
reliable  to  support  a  referral  to  another 
office  within  the  agency  or  to  another 
Federal  agency  for  criminal,  civil, 
administrative,  personnel,  or  regiilatory 
action. 

6.  Disclosure  may  be  made  to  Federal, 
State,  local  or  foreign  agency 
maintaining,  civil,  criminal,  or  other 
relevant  enforcement  records,  or  other 
pertinent  records,  or  to  another  public 
authority  or  professional  organization,  if 
necessary  to  obtain  information  relevant 
to  an  investigation  concerning  the 
retention  of  an  employee  or  other 
personnel  action,  the  issuance  or 
retention  of  a  security  clearance,  the 
letting  of  a  contract,  or  the  issuance  or 
retention  of  a  grant,  or  other  benefit. 

7.  Where  Federal  agencies  having  the 
power  to  subpoena  other  Federal 
agencies'  records,  such  as  the  Internal 
Revenue  Service  or  the  Civil  Rights 
Commission,  issue  a  subpoena  to  the 
Department  for  records  in  this  system  of 
records,  the  Department  is  authorized  to 
make  such  records  available. 

8.  Disclosure  may  be  made  to  agency 
contractors,  experts,  or  consultants  who 
have  been  engaged  by  the  agency  to 
assist  in  the  performance  of  a  service 
related  to  this  system  of  records  and 
who  need  to  have  access  to  the  records 
in  order  to  perform  the  activity. 
Recipients  shall  be  required  to  comply 
with  the  requirements  of  the  Privacy  Act 
of  1974,  as  amended,  pursuant  to  5 
U.S.C.  552a(m). 

9.  Disclosure  may  be  made  in  the 
course  of  employee  discipline  or 
competence  determination  proceedings. 

10.  Disclosiue  may  be  made  to 
representatives  of  an  awardee  of  an  NIH 
grant,  contract,  or  cooperative 
agreement  that  is  the  subject  of  an 
investigation  by  Office  of  Management 
Assessment,  Nffl. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING.  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  on  paper  forms  in 
file  folders,  file  cards,  magnetic  tapes, 
magnetic  disks,  optical  disks  and/or 
other  types  of  data  storage  devices. 

retrievabiuty: 

Records  are  retrieved  by  a  unique 
classification  number;  name  of  the 
victim,  accused,  or  complainant,  date  of 
birth,  social  security  number:  and  by  the 
nature  of  the  incident  and/or  time  of 
occurrence. 

SAFEGUARDS: 

1.  Authorized  Users:  Data  on 
computer  files  is  accessed  by  keyword 


known  only  to  authorized  users  who  are 
Office  of  Management  Assessment 
employees  or  contractor  staff  who  have 
a  need  for  the  data  in  the  performance 
of  their  duties  as  determined  by  the 
system  manager. 

2.  Physical  Safeguards:  Access  to  the 
restricted  office  area  containing  the 
rooms  where  records  are  stored  is 
controlled  through  the  use  of  door  locks. 
Only  authorized  users  have  the  keys  to 
these  locks.  During  regular  business 
hours,  rooms  in  this  restricted  area  are 
unlocked  but  entry  is  controlled  by  on- 
site  personnel.  Rooms  where  records  are 
stored  are  locked  when  not  in  use. 
Individually  identifiable  records  are 
kept  in  locked  file  cabinets  or  in  locked 
rooms  under  the  direct  control  of  the 
system  manager  or  his/her  delegated 
representatives. 

3.  Procedural  and  Technical 
Safeguards:  Computer  records  are 
accessible  only  through  a  series  of  code 
or  keyword  commands  available  from 
and  imder  direct  control  of  the  system 
manager  or  his/her  delegated 
representatives.  These  records  are 
seciu«d  by  a  multiple-level  security 
system  which  is  capable  of  controlling 
access  to  the  individual  data  field  level. 
Persons  having  access  to  the  computer 
database  can  be  restricted  to  a  confined 
application  which  permits  only  a 
narrow  "view"  of  the  data.  All 
authorized  users  of  personal 
information  in  connection  with  the 
performance  of  their  jobs  (see 
Authorized  Users,  above)  protect 
information  from  public  view  and  from 
unauthorized  personnel  entering  an 
imsupervised  area/office.  These 
practices  are  in  compliance  with  the 
standards  of  Chapter  45-13  of  the  HHS 
General  Administration  Manual, 
supplementary  Chapter  PHS  hf:  45-13, 
the  Department's  Automated 
Information  Systems  Security  Program 
Handbook,  and  the  National  Institute  of 
Standards  and  Technology  Federal 
Information  Processing  Standards  (FIPS 
Pub.  41  and  FIPS  Pub.  31). 

RETENTION  AND  DISPOSAL: 

Records  are  retained  and  disposed  of 
imder  the  authority  of  the  NIH  Records 
Control  Schedule  contained  in  Manual 
Chapter  1743,  Appendix  1 — "Keeping 
and  Destroying  Records"  (HHS  Records 
Management  Manual,  Appendix  B-361): 
item  1700-A-4,  which  allows  records  to 
be  kept  permanently  when  involving 
extensive  litigation;  five  years  for  minor 
infractions  or  improprieties  when  final 
recommendation  is  that  no  action  be 
taken,  or  20  years  for  all  other.  Refer  to 
the  NIH  Manual  Chapter  for  specific 
retention  and  disposition  instructions. 


SYSTEM  MANAQER(S)  AND  AOORESS: 

Director,  Office  of  Management 
Assessment,  Office  of  Administration, 
Office  of  Management,  Office  of  the 
Director  (OD).  6011  Executive 
Boulevard,  Room  601 ,  MSC  7669. 
Bethesda.  Maryland  20892-7669. 

NOTmCATION  PROCEDURE: 

This  system  is  exempt  &t>m  the 
notification  requirements.  However, 
consideration  will  be  given  to  requests 
addressed  to  the  system  manager  listed 
above.  The  requestor  must  verify  his  or 
her  identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requestor  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act,  subject 
to  a  five  thousand  dollar  fine.  The 
request  should  include:  (a)  Full  name, 
(b)  address,  and,  (c)  year  of  records  in 
question. 

RECORD  ACCESS  PROCEDURE: 

This  system  is  exempt  bom  the  access 
requirements.  However,  consideration 
will  be  given  to  requests  addressed  to 
the  System  Manager  listed  above.  The 
requestor  must  verify  his  or  her  identity 
by  providing  either  a  notarization  of  the 
request  or  a  written  certification  that  the 
requestor  is  who  he  or  she  claims  to  be 
and  understands  that  the  knowing  and 
willful  request  for  acquisition  of  a 
record  pertaining  to  an  individual  under 
false  pretenses  is  a  criminal  offense 
imder  the  Act,  subject  to  a  five  thousand 
dollar  fine.  The  request  should  include: 
(a)  full  name,  (b)  address,  and,  (c)  year 
of  records  in  question.  Requesters 
should  also  reasonably  specify  the 
record  contents  being  sought.  Although 
the  system  is  exempt,  individuals  may, 
upon  request,  receive  records  bom  this 
system  and  an  accounting  of  disclosure 
of  their  records,  if  the  system  manager 
determines  that  disclosure  would  not 
compromise  the  investigative  activities 
of  the  Office  of  Management 
Assessment,  NIH. 

CONTESTING  RECORD  PROCEDURE: 

Exempt.  However,  consideration  will 
be  given  requests  addressed  to  the 
System  Manager.  Requests  for 
corrections  should  reasonably  identify 
the  record  and  specify  the  information 
being  contested,  and  state  the  corrective 
action  sought  with  supporting 
information.  The  right  to  contest  records 
is  limited  to  information  which  is 
incomplete,  irrelevant,  incorrect,  or 
untimely  (obsolete). 
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RECORD  SOURCE  CATEGORIES: 

Departmental  and  other  Federal, 
State,  and  local  government  records; 
subjects  of  investigations,  complaints, 
witnesses;  docimients  and  other 
material  himished  by  non-government 
sources;  and  personal  observations  by 
the  investigator,     j 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
Of  THE  ACT: 

This  system  has  been  exempted 
pursuant  to  5  U.S.C.  552a(k)(2)  of  the 
Privacy  Act  from  the  access, 
notification,  correction,  and  amendment 
provisions  of  the  Privacy  Act  (5  U.S.C. 
552a(c)(3).  (d)(lH4),  (e)(1),  (e)(4)(G)  and 
(H)  eind  (f)),  because  it  consists  of 
investigatory  material  compiled  for  law 
enforcement  purposes.  Individual 
access  to  these  files  could  impair 
investigations  and  alert  subjects  of 
investigations  that  their  activities  are 
being  scrutinized,  thereby  allowing 
them  time  to  take  measures  to  prevent 
detection  of  illegal  action  or  to  escape 
prosecution.  Disclosure  of  investigative 
techniques/procedures  and  the 
existence  and  identity  of  confidential 
soiures  of  information  could  jeopardize 
investigative  activities.  However,  any 
individual  who  has  been  denied  any 
right,  privilege,  or  benefit  for  which  he/ 
she  would  otherwise  be  entitled  or  be 
eligible,  as  a  result  of  the  maintenance 
of  such  material,  will  be  given  access  to 
the  material,  except  to  the  extent  that 
the  disclosure  of  the  material  would 
reveal  the  identity  of  a  source  who 
furnished  information  to  the 
Government  under  an  express  promise 
that  the  identity  of  such  source  would 
be  held  in  confidence.  The  system  is 
also  exempted  from  (k)(5)  of  the  Privacy 
Act  in  order  to  allow  the  agency  to 
exempt  from  individual  access, 
investigatory  materials  compiled  for  the 
purpose  of  determining  suitability, 
eligibility,  or  qualification  for  federal 
employment  or  financial  assistance  if 
release  of  the  material  would  disclose 
the  identity  of  a  confidential  source  who 
furnished  information  to  the 
Government  under  an  express  promise 
that  the  identity  of  the  source  would  be 
held  in  confidence. 

09-25-0216 

SYSTEM  name: 

Administration:  NIH  Electronic 
Directory,  HHS/NIH. 

SECURITY  CLASSmCATION: 

None. 

SYSTEM  LOCATION: 

Records  are  maintained  in  databases 
located  within  the  NIH  computer 
facilities  and  the  files  of  NIH  functional 


offices  required  to  identify  individuals 
in  order  to  manage  the  federal  resources 
and  authorities  assigned  to  them.  A 
current  Ust  of  sites,  including  the 
address  of  any  Federal  Records  Center 
where  records  from  this  system  may  be 
stored,  is  available  by  writing  the 
system  manager  listed  under 
Notification  Procedure  below. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Users  of  NIH  resources  and  services 
including  but  not  limited  to:  ciirrent  and 
past  NIH  employees,  contractors, 
tenants  of  NIH  facilities,  participants  in 
the  NIH  visiting  programs,  registered 
users  of  NIH  computer  facilities, 
grantees,  reviewers,  council  members, 
collaborators,  vendors,  and  parking 
permit  holders.  This  system  does  not 
cover  patients  and  visitors  to  the  NIH 
Clinical  Center. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  is  a  source  system  that 
provides  identification  data  to  a  variety 
of  directory  services  at  NIH  that  share 
comparable  information  and  assign  or 
relate  dedicated  federal  resources  to 
individuals.  This  system  provides  for  a 
central  directory  that  allows  NIH  to 
manage  NIH  corporate  business 
processes  and  electronic  commerce.  The 
types  of  personal  information  in  this 
directory  are  necessary  to  ensure  the 
accurate  identification  of  individuals 
doing  business  in  or  with  the  National 
Institutes  of  Health.  The  types  of 
personal  information  included  in  this 
directory  are:  Name,  alias  names,  date  of 
birth,  place  of  birth,  social  security 
number,  gender,  home  address,  home 
phone  niunber,  home  FAX  number, 
personal  pager  number,  personal  mobile 
phone  number,  personal  email  address, 
emergency  contacts,  photograph, 
digitized  written  signature,  digitized 
biometrics,  and  NIH-assigned  unique 
identifier.  Public  data  refers  to  non- 
sensitive  information  readily  available 
to  the  general  public  (e.g.,  name, 
building,  room  munber,  and  work 
phone).  Non-public  data  refers  to 
sensitive/confidential  information  or 
data  for  which  access  is  limited  to 
appropriate  staff  with  a  valid  need-to- 
know  in  the  performance  of  their  official 
job  duties,  or  as  outlined  in  the  routine 
uses  for  disclosure  [e.g.,  social  security 
number,  gender,  home  address,  date  of 
birth,  place  of  birth). 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
5  U.S.C.  301  and  302,  44  U.S.C.  3101 
and  3102,  Executive  Order  9397. 

PURP0SE(S): 

The  purpose  is  to  establish  a 
consolidated  and  centrally  coordinated 


electronic  directory  to  support  e- 
govemment  of  administrative  business 
processes;  allow  effective  controls  over 
the  creation,  maintenance  and  use  of 
records  in  the  conduct  of  current 
business;  provide  for  effective 
management  of  costs,  operation  and 
interconnectivity  of  NIH  information 
systems;  provide  the  required  structure 
for  network  security;  and  provide  an 
accurate  source  of  directory  information 
at  the  NIH.  Data  collected  is  used  to 
build  an  NIH  centralized  source 
identification  directory  and  provides  for 
directory  security  system  authentication 
and  authorization  and  supports  NIH 
corporate  business  processes  and 
electronic  commerce.  This  system  of 
records  enables  NIH  to  reliably  identify 
individuals  and  those  federal  resources 
assigned  to  them.  A  NIH  unique 
identifier  (UID)  will  be  assigned  to  each 
individual  to  permit  identification  of  a 
single  person  with  their  descriptive 
information  and  resources  throughout 
their  career. 

This  system  allows  for  the  creation  of 
accurate  records  for  individuals  in  the 
NIH  directory  and  ensures  that 
duplicate  data  files  are  compared, 
corrected  and  combined  for  accuracy, 
thus  eliminating  redundancy.  It  is  the 
central  point  of  coordination  for  other 
automated  systems  that  manage  or  track 
resources,  particularly  information 
security  systems. 

INTERNAL  USE  AND  ACCESS  TO  PERSONAL 
INFORMATION 

Internal  use  and  access  to  the 
personal  information  in  this  system  will 
be  limited  to  those  with  a  valid  need-to- 
know  in  the  performance  of  their  official 
duties.  Typical  internal  uses  of  the 
system,  including  categories  of  users, 
uses  of  the  data  collected  and  the  need 
for  such  use  are  as  follows: 

1.  Trans-NIH  Human  Resource 
Personnel.  Administrative  Officers,  and 
administrative  technicians,  will  access 
all  public  and  non-public  records  for 
employees  and/or  NIH  affiliates  within 
their  scope  of  responsibility  to  access/ 
track  staffing  information  such  as 
personal/work  contact  information, 
physical  location,  and/or  any  other 
information  to  facilitate  current  NIH 
administrative  business  processes. 

2.  Information  Resources  Management 
staff  and  Space  and  Facility 
Management  personnel  will  have  access 
to  view  public  data  (building  location 
and  work  phone  information)  to 
coordinate  access  for,  and  the  allocation 
of,  telecommimication  resoiut:es  and 
building  space/access. 

3.  Supervisors,  Administrative 
Officers  and  Administrative 
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Technicians  will  have  access  to 
emergency  contact  information  to 
enable  them  to  contact  someone  in  the 
event  of  an  emergency. 

4.  NIH  central  services  staff,  NIH 
police,  and  NIH  management  will  access 
both  public  and  non-public  data  to 
coordinate/track  employee  data  required 
for  other  NIH  business  processes  such  as 
card  key  access,  ID  badges,  parking 
permits,  library  resources,  census 
information  gathered  for  reporting 
requirements,  employee  development, 
training,  campus  security,  and  other 
administrative  processes. 

5.  NIH  Security  Officers,  or  other 
incident  response  personnel  will  have 
access  to  public/non-public  data  where 
NIH  deems  it  necessary  for  official 
investigations  or  security  incidents 
involving  suspected  intrusion,  illegal 
activity,  or  unauthorized/imethical 
misuse  of  the  system  of  records  or  data 
therein. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  a 
congressional  office  from  the  records  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

2.  Disclosure  may  be  made  to 
representatives  of  the  General  Services 
Administration  or  the  National  Archives 
and  Records  Administration  who  are 
conducting  records  management 
inspections  under  the  authority  of  44 
U.S.C.  2904  and  2906. 

3.  Disclosure  may  be  made  to  agency 
contractors,  experts,  consultants,  or 
volimteers  who  have  been  engaged  by 
the  agency  to  assist  in  the  performance 
of  a  service  related  to  this  system  of 
records  and  who  need  to  have  access  to 
the  records  in  order  to  perform  the 
activity.  Recipients  are  required  to 
maintain  Privacy  Act  safeguards  with 
respect  to  these  records. 

4.  Disclosure  may  be  made  to  respond 
to  a  Federal  agency's  request  made  in 
connection  with  the  hiring  or  retention 
of  an  employee,  the  letting  of  a  contract 
or  issuance  of  a  security  clearance, 
grant,  license,  or  other  benefit  by  the 
requesting  agency,  but  only  to  the  extent 
that  the  information  disclosed  is 
relevant  and  necessary  to  the  requesting 
agency's  decision  on  the  matter. 

5.  Disclosure  may  be  made  to  the 
Department  of  Justice,  or  to  a  coiul  or  - 
other  adjudicative  body,  from  this 
system  of  records  when  (a)  HHS,  or  any 
component  thereof;  or  (b)  any  HHS 
officer  or  employee  in  his  or  her  official 
capacity;  or  (c)  any  HHS  officer  or 
employee  in  his  or  her  individual 
capacity  where  the  Department  of 


Justice  (or  HHS,  where  it  is  authorized 
to  do  so)  has  agreed  to  represent  the 
officer  or  employee;  or  (d)  the  United 
States  or  any  agency  thereof  where  HHS 
determines  that  the  proceeding  is  likely 
to  affect  HHS  or  any  of  its  components, 
is  a  party  to  the  proceeding  or  has  any 
interest  in  the  proceeding,  and  HHS 
determines  that  the  records  are  relevant 
and  necessary  to  the  proceeding  and    ' 
would  help  in  the  effective 
representation  of  the  governmental 
party. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  on  electronic 
media  such  as  computer  tape  and  disk 
and/ or  hard-copy.  Automated  records 
are  stored  in  controlled  computer  areas. 
Both  manual  and  computerized  records 
will  be  maintained  in  accordance  with 
the  standards  of  Chapter  45-13  of  the 
HHS  General  Administration  Manual, 
"Safeguarding  Records  Contained  in 
Systems  of  Records",  supplementary 
Chapter  PHS  hf:  45-13,  and  the 
Department's  Automated  Information 
System  Security  Program  Handbook. 

retrievability: 

Records  are  indexed  and  retrieved  by: 
name,  imique  identifier,  alias  names, 
and  social  security  nimiber. 

SAFEGUARDS: 

1.  Authorized  Users:  Non-public  data 
on  computer  files  is  accessed  by 
keyword  known  only  to  authorized 
users  who  are  NIH  employees  or 
contractor  staff  who  have  a  legitimate 
operational  responsibility  to  access  the 
data  in  the  performance  of  their  duties 
as  determined  by  the  System  Manager. 
Staff  are  only  granted  access  to  those 
directories  or  fields  for  which  they  have 
operational  responsibilities.  User 
activity  is  recorded.  Occurrences  of  non- 
routine  user  or  operator  activity  are 
recorded.  Public  data  is  controlled  by 
user-defined  view  via  a  web-based  look- 
up table.  View  of  public  data  is 
accessible  and  controlled  via  the  NIH 
network. 

2.  Physical  Safeguards:  Physical 
access  to  the  computer  systems  where 
records  are  stored  is  controlled  through 
the  use  of  door  locks  and  alarms. 

3.  Procedural  and  Technical 
Safeguards:  Access  to  the  non-public 
data  will  be  controlled  through: 
password  protection,  user 
authentication,  and  system 
administration  procedures  for  user 
access.  User  name  and  password 
authentication  procedures  are  in  place 
to  protect  non-public  data  from  public 


view,  and  to  prevent  unauthorized  ' 

personnel  from  accessing  data.  Logical 
access  controls,  based  on  job  function, 
are  in  place  to  authorize  and/or  restrict 
the  user  activity  and  view  of  the  data. 
Persons  having  access  to  data  are 
restricted  to  a  field-by-field  confined 
user  interface  that  permits  a  controlled, 
or  narrow  "view"  of  the  data.  Sensitive 
data  transferred  between  NIH  source 
databases  is  secured  through  encryption 
or  similar  maimer.  Digital  certificates 
and  automated  user  audit  trail 
capabilities  have  been  incorporated  to 
ensure  data  integrity  and  to  detect 
evidence  of  data  tampering. 

These  practices  are  in  compliance 
with  standards  of  Chapter  45-13  of  the 
HHS  General  Administration  Manual, 
"Safeguarding  Records  Contained  in 
Systems  of  Records",  supplementary 
Chapter  PHS  hf:  45-13,  and  the 
Department's  Automated  Information 
Systems  Security  Program  Handbook. 

RETENTION  AND  DISPOSAL: 

Records  may  be  retired  to  a  Federal 
Records  Center  and  subsequently 
disposed  of  in  accordance  with  the  NIH 
Records  Control  Schedule.  The  Records 
Control  Schedule  and  disposal  standard 
for  these  records  may  be  obtained  by 
writing  to  the  System  Manager  at  the 
address  below. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Chiquita  Bennett.  Clinical  Center 
(CO.  Building  10.  Room  1C280.  10 
Center  Drive,  Bethesda,  MD  20892. 

Ann  Ellis,  Clinical  Center  (CC), 
Building  10,  Room  B1L410B,  10  Center 
Drive,  Bethesda,  MD  20892. 

Edith  Smith,  Center  for  Information 
Technology  (CIT),  Femwood  Building,  ■ 
Room  2NW06F,  Bethesda.  MD  20892. 

Maria  Miller,  Center  for  Information 
Technology  (CIT),  Femwood  Building, 
Room  2NW06E.  Bethesda.  MD  20892. 

Nadel  Griffith,  Center  for  Scientific 
Review  (CSR),  Democracy  Plaza  I,  Room 
3028.  6701  Rockledge  Drive.  Bethesda, 
MD  20892. 

Marilyn  Ciizzolina,''Center  for 
Scientific  Review  (CSR),  Democracy 
Plaza  I,  Room  3028,  6701  Rockledge 
Drive.  Bethesda,  MD  20892. 

Sharon  Nieberding,  Office  of 
Administrative  Management  and 
International  Services.  Fogarty 
International  Center  (FIC),  Building  31, 
Room  B2C08,  31  Center  Drive,  Bethesda, 
MD  20892-2220. 

Allison  Wise,  Office  of  Administrative 
Operations,  National  Center  for 
Complementary  and  Alternative 
Medicine  (NCCAM).  Building  31,  Room 
2B11,  31  Center  Drive.  Bethesda,  MD 
20892-2182. 
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Mike  Tucker.  National  Cancer 
Institute  (NCI),  6116  Executive 
Boulevard,  Room  609,  Bethesda,  MD 
20892. 

Mike  Floyd,  National  Cancer  Institute 
(NCI).  6116  Executive  Boulevard,  Room 
609,  Bethesda,  MD  20892. 

Dorothy  Keys,  National  Center  for 
Research  Resources  (NCRR),  Rockledge 
I,  Room  6070,  6705  Rockledge  Drive, 
Bethesda,  MD  20892. 

Matthew  Burr,  National  Eye  Institute 
(NEI),  Building  31,  Room  6A19,  31 
Center  Drive.  Bethesda,  MD  20892. 

Patricia  Hylla,  National  Human 
Genome  Research  Institute  (NHGRI), 
Building  49,  Room  3A38,  49  Convent 
Drive,  Bethesda,  MD  20892. 

Christina  Roark,  National  Heart,  Lung, 
and  Blood  Institute  (NHLBI),  Democracy 
Plaza  I,  Room  7021,  6701  Rockledge 
Drive,  Bethesda,  MD  20892-7921. 

Agnes  Slamen,  National  Institute  on 
Aging  (NIA),  Gerontology  Research 
Center,  Johns  Hopkins  Bajrview 
Campus,  5600  Nathan  Shock  Drive, 
Room  1E14A,  Baltimore,  MD  21224. 

Gwen  Proctor,  National  Institute  on 
Aging  (NIA),  Gerontology  Research 
Center,  Johns  Hopkins  Bayview 
Campus,  5600  Nathan  Shock  Drive, 
Rooifi  1E14A,  Baltimore,  MD  21224. 

Andrea  Hobbs,  National  Institute  of 
(NIAAA).  Building  31,  Room  1B40,  31 
Center  Drive.  Bethesda,  MD  20892. 

Lennita  Lawson,  National  Institute  of 
Allergy  and  Infectious  Disease  (NIAID), 
Building  31,  Room  7A19,  31  Center 
Drive,  Bethesda,  MD  20892. 

Kai  Lakeman,  National  Institute  of 
Allergy  and  Infectious  Disease  (NIAID), 
Building  31,  Room  7A19.  31  Center 
Drive,  Bethesda,  MD  20892. 

Andrea  Ricche,  National  Institute  of 
Arthritis  and  Musculoskeletal  and  Skin 
Diseases  (NIAMS),  Natcher  Building, 
Room  5AS51,  45  Center  Drive, 
Bethesda,  MD  20892. 

Ruby  Akomeah,  National  Institute  of 
Biomedical  Imaging  and  Bioengineering 
(NIBIB),  Building  31,  Room  1B37,  31 
Center  Drive,  Bethesda,  MD  20892. 

Ivelisse  Rodriguez,  National  Institute 
of  Biomedical  Imaging  and 
Bioengineering  (NIBIB),  Building  31, 
Room  1B37,  31  Center  Drive,  Bethesda, 
MD  20892. 

Ruth  Maraio.  National  Institute  of 
Child  Health  and  Human  Development 
(NICHD),  Rockledge  I,  Room  800,  6705 
Rockledge  Drive,  Bethesda,  MD  20892. 

Donna  Tolson,  National  Institute  of 
Drug  Abuse  (NIDA),  Neiu-oscience 


Center,  Room  512,  6001  Executive 
Boulevard,  Bethesda,  MD  20892. 

Anne  Simmer,  National  Institute  on 
Deahiess  and  Other  Communication 
Disorders  (NIDCD),  Building  31,  Room 
3C21,  31  Center  Drive,  Bethesda,  MD 
20892. 

Kathleen  Maguire,  National  Institute 
of  Dental  and  Craniofacial  Research 
(NIDCR),  Natcher  Building,  Room 
4AN12,  45  Center  Drive,  Bethesda,  MD 
20892. 

Anne  Robertson,  National  Institute  of 
Diabetes  and  Digestive  and  Kidney 
Diseases  (NIDDK),  Democracy  Plaza  II, 
Room  909,  6707  Democracy  Boulevard, 
Bethesda,  MD  20892. 

Linda  Mongelli,  National  Institute  of 
Diabetes  and  Digestive  and  Kidney 
Diseases  (NIDDK),  Building  10,  Room 
9N208, 10  Center  Drive,  Bethesda,  MD 
20892. 

Donna  Byrd,  National  Institute  of 
Environmental  Health  Sciences 
(NIEHS),  PO  Box  12233,  Research 
Triangle  Park,  NC  27709. 

Gail  Grosman,  National  Institute  of 
General  Medical  Sciences  (NIGMS), 
Natcher  Building,  Room  3AN32,  45 
Center  Drive,  Bethesda,  MD  20892. 

Crystal  James,  National  Institute  of 
General  Medical  Sciences  (NIGMS), 
Natcher  Building,  Room  3AS25A,  45 
Center  Drive,  Bethesda,  MD  20892. 

Pam  Fitzgerald,  National  Institute  of 
Mental  Health  (NIMH),  Building  31, 
Room  2B34,  31  Center  Drive,  Bethesda, 
MD  20892. 

Vicki  Dobbins,  National  Institute  of 
Medical  Health  (NIMH),  Building  31, 
Room  2B34,  31  Center  Drive,  BeUiesda, 
MD  20892-9657. 

Debbie  Jarman,  Privacy  Act 
Coordinator,  National  Institute  of 
Neurological  Disorders  (NINDS), 
Building  31,  Room  8A33,  31  Center 
Drive,  Bethesda,  MD  20892. 

Ana  Ferreira,  National  Institute  of 
Nursing  Research  (NINR),  Building  31, 
Room  5B19A,  31  Center  Drive, 
Bethesda,  MD  20892. 

Patricia  Williams,  National  Library  of 
Medicine  (NLM),  Building  38,  Room 
2W05,  8600  Rockville  Pike,  Bethesda, 
MD  20894. 

Sandy  Freimd,  Office  of  the  Director 
(OD),  6011  Executive  Boulevard,  Room 
325,  Bethesda,  MD  20892. 

Dinah  Huffer,  Office  of  Research 
Services  (ORS),  Building  31,  Room 
4B30,  31  Center  Drive,  Bethesda,  MD 
20892. 


NOTIFICATION  PROCEDURE: 

Write  to  the  System  Manager  listed 
above.  The  requester  must  verify  his  or 
her  identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act,  subject 
to  a  five  thousand-dollar  fine.  The 
request  should  include:  (a)  Full  name, 
and  (b)  address,  and  (c)  year  of  records 
in  question. 

RECORD  ACCESS  PROCEDURE: 

Write  to  the  System  Manager 
specified  above  to  attain  access  to 
records  and  provide  the  same 
information  as  is  required  under  the 
Notification  Procedures.  Requester 
should  also  reasonably  specify  the 
record  content  being  sought.  Individuals 
may  also  request  an  accounting  of 
disclosure  of  their  records,  if  any. 

CONTESTMG  RECORD  PROCEDURE: 

Address  a  petition  for  amendment  to 
the  System  Manager.  All  requests  must 
be  in  writing.  The  individual  must 
identify  himself/herself,  specify  the 
system  of  records  from  which  the 
records  are  retrieved,  the  particular     ^ 
records  to  be  corrected  or  amended, 
whether  seeking  an  addition  to  or  a 
deletion  or  substitution  for  the  records, 
and  the  reason  for  requesting  correction 
or  amendment  of  the  record. 

RECORD  SOURCE  CATEGORIES: 

NIH  employees,  contractors,  and  other 
persons  who  are  using  or  performing 
services  on  behalf  of  the  NIH,  and  the 
NIH  himian  resource  databases  (i.e., 
Hmnan  Resource  Database  (HRDB), 
Fellowship  Payment  System  (FPS),  J.E. 
Fogarty  Database  of  Foreign  Visiting 
Scientists  (JEFIC),  NIH 
Telecommunications  Database 
(TELCOM),  Parking  and  Identification 
Database  (PAID),  E-mail  Directory  and 
Forwarding  Service  (PH  directory),  and 
the  Integrated  Time  and  Attendance 
System  (ITAS)). 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 

(PR  Doc.  02-23965  Filed  9-25-02;  8:45  am] 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Excepted  Service;  Consolidated 
Listing  of  SclMduies  A,  B,  and  C 
Exceptions  i 

agency:  Office  of  Personnel 

Management. 

ACnON:  Notice. 

SUMMARY:  This  gives  a  consolidated 
notice  of  all  positions  excepted  under 
Schedules  A,  B,  and  C  as  of  June  30, 
2002,  as  required  by  Civil  Service  Rule 
VI,  Exceptions  from  the  Competitive 
Service. 

SUPPLEMENTARY  INFORMATION:  Civil 
Service  Rule  VI  (5  CFR  6.1)  requires  the 
Office  of  Personnel  Management  (0PM) 
to  publish  notice  of  all  exceptions 
granted  under  Schedules  A,  B,  and  C. 
Title  5,  Code  of  Federal  Regulations, 
section  213.103(c),  further  requires  that 
a  consolidated  listing,  current  as  of  June 
30  of  each  year,  be  published  annually 
as  a  notice  in  the  Federal  Register.  That 
notice  follows.  OPM  maintains 
continuing  information  on  the  status  of 
all  Schedule  A,  B,  and  C  excepted 
appointing  authorities.  Interested 
parties  needing  information  about 
specific  authorities  during  the  year  may 
obtain  information  by  writing  to  the 
Employment  Service,  Room  6500,  Office 
of  Personnel  Management,  1900  E 
Street,  NW.,  Washington,  DC  20415,  or 
by  calling  (202)  606-6500. 

The  following  exceptions  were 
current  on  Jime  30,  2002: 

Schedule  A 

Section  213.3102    Entire  Executive 
Civil  Service 

(a)  Positions  of  Chaplain  and 
Chaplain's  Assistant. 

(b)  (Reserved). 

(c)  Positions  to  which  appointments 
are  made  by  the  President  without 
confirmation  by  the  Senate. 

(d)  Attorneys. 

(e)  Law  clerk  trainee  positions. 
Appointments  under  this  paragraph 
shall  be  confined  to  graduates  of 

-  recognized  law  schools  or  persons 
having  equivalent  experience  and  shall 
be  for  periods  not  to  exceed  14  months 
pending  admission  to  the  bar.  No  person 
shall  be  given  more  than  one 
appointment  under  this  paragraph. 
However,  an  appointment  that  was 
initially  made  for  less  than  14  months 
may  be  extended  for  not  to  exceed  14 
months  in  total  duration. 

(f)  Chinese,  Japanese,  and  Hindu 
interpreters. 

(g)  Any  nontemporary  position  the 
duties  of  which  are  part-time  or 


intermittent  in  which  the  appointee  will 
receive  compensation  during  his  or  her 
service  year  that  aggregates  not  more 
than  40  percent  of  the  annual  salary  rate 
for  the  ffi^t  step  of  grade  GS-3.  This 
limited  compensation  includes  any 
premium  pay  such  as  for  overtime, 
night,  Simday,  or  holiday  work.  It  does 
not,  however,  include  any  mandatory 
within-grade  salary  increases  to  which 
the  employee  becomes  entitled 
subsequent  to  appointment  under  this 
authority.  Appointments  under  this 
authority  may  not  be  for  temporary 
project  employment. 

(h)  Positions  in  Federal  mental 
institutions  when  filled  by  persons  who 
have  been  patients  of  such  institutions 
and  have  been  discharged  and  are 
certified  by  an  appropriate  medical 
authority  thereof  as  recovered 
sufficiently  to  be  regularly  employed 
but  it  is  believed  desirable  and  in  the 
interest  of  the  persons  and  the 
institution  that  they  be  employed  at  the 
institution. 

(i)  Temporary  and  less-than-fuU  time 
positions  for  which  examining  is 
impracticable.  These  are: 

(1)  Positions  in  remote/isolated 
locations  where  examination  is 
impracticable.  A  remote/isolated 
location  is  outside  of  the  local 
commuting  area  of  a  population  center 
from  which  an  employee  can  reasonably 
be  expected  to  travel  on  short  notice 
imder  adverse  weather  and/or  road 
conditions  which  are  normal  for  the 
area.  For  this  purpose,  a  population 
center  is  a  town  with  housing,  schools, 
health  care,  stores  and  other  businesses 
in  which  the  servicing  examining  office 
can  schedule  tests  and/or  reasonably 
expect  to  attract  applicants.  An 
individual  appointed  under  this 
authority  may  not  be  employed  in  the 
same  agency  under  a  combination  of 
this  and  any  other  appointment  to 
positions  involving  related  duties  and 
requiring  the  same  qualifications  for 
more  than  1 ,040  working  hours  in  a 
service  year.  Temporary  appointments 
under  this  authority  may  be  extended  in 
1-year  increments,  with  no  limit  on  the 
number  of  such  extensions,  as  an 
exception  to  the  service  limits  in 
§213.104. 

(2)  Positions  for  which  a  critical 
hiring  needs  exists.  This  includes  both 
short-term  positions  and  continuing 
positions  that  an  agency  must  fill  on  an 
interim  basis  pending  completion  of 
competitive  examining,  clearances,  or 
other  procedures  required  for  a  longer 
appointment.  Appointments  under  this 
authority  may  not  exceed  30  days  and 
may  be  extended  up  to  an  additional  30 
days  if  continued  employment  is 
essential  to  the  agency's  operations.  The 


appointments  may  not  be  used  to  extend 
the  service  limit  of  any  other  appointing 
authority.  An  agency  may  not  employ 
the  same  individual  imder  this  authority 
for  more  than  60  days  in  any  12-month 
period. 

(3)  Other  positions  for  which  OPM 
determines  that  examining  is 
impracticable. 

(j)  Positions  filled  by  current  or 
former  Federal  employees  eligible  for 
placement  under  special  statutory 
provisions.  Appointments  imder  this 
authority  are  subject  to  the  following 
conditions: 

(1)  Eligible  employees,  (i)  Persons 
previously  employed  as  National  Guard 
Technicians  under  32  U.S.C.  709(a)  who 
are  entitled  to  placement  under 

§  353.110  of  this  chapter,  or  who  are 
applying  for  or  receiving  an  annuity 
under  the  provisions  of  5  U.S.C.  8337(h) 
or  5  U.S.C.  8456  by  reason  of  a  disabihty 
that  disqualifies  them  from  membership 
in  the  National  Guard  or  from  holding 
the  military  grade  required  as  a 
condition  of  their  National  Guard 
emplojrment; 

(ii)  Executive  branch  employees 
(other  than  employees  of  intelUgence 
agencies)  who  are  entitled  to  placement 
under  §  353.110  but  who  are  not  eligible 
for  reinstatement  or  noncompetitive 
appointment  imder  the  provisions  of 
part  315  of  this  chapter. 

(iii)  Legislative  and  judicial  branch 
employees  and  employees  of  the 
intelligence  agencies  defined  in  5  U.S.C. 
2302(a)(2)(C)(ii)  who  are  entitled  to 
placement  assistanceunder  §  353.110. 

(2)  Employees  excluded.  Employees 
who  were  last  employed  in  Schedule  C 
or  under  a  statutory  authority  that 
specified  the  employee  served  at  the 
discretion,  will,  or  pleasure  of  the 
agency  are  not  eligible  for  appointment 
under  this  authority. 

(3)  Position  to  which  appointed. 
Employees  who  are  entitled  to 
placement  under  §  353.110  will  be 
appointed  to  a  position  that  OPM 
determines  is  equivalent  in  pay  and 
grade  to  the  one  the  individual  left, 
unless  the  individual  elects  to  be  placed 
in  a  position  of  lower  grade  or  pay. 
National  Guard  Technicians  whose 
eligibility  is  based  upon  a  disability  may 
be  appointed  at  the  same  grade,  or 
equivalent,  as  their  National  Guard 
Technician  position  or  at  any  lower 
grade  for  which  they  are  available. 

(4)  Conditions  of  appointment,  (i) 
Individuals  whose  placement  eligibility 
is  based  on  an  appointment  without 
time  limit  will  receive  appointments 
without  time  limit  under  this  authority. 
These  appointees  may  be  reassigned, 
promoted,  or  demoted  to  any  position 


within  the  same  agency  for  which  they 
quaUfy. 

(ii)  mdividuals  who  are  eligible  for 
placement  under  §  353.110  based  on  a 
time-limited  appointment  will  be  given 
appointments  for  a  time  period  equal  to 
the  unexpired  portion  of  their  previous 
apoointment. 

(k)  Positions  without  compensation 
provided  appointments  thereto  meet  the 
requirements  of  applicable  laws  relating 
to  compensation. 

(1)  Positions  requiring  the  temporary 
or  intermittent  employment  of 
professional,  scientific,  and  technical 
experts  for  consultation  purposes. 

(m)  (Reserved). 

(n)  Any  local  physician,  surgeon,  or 
dentist  employed  under  contract  or  on 
a  part-time  or  fee  basis. 

(o)  Positions  of  a  scientffic, 
professional  or  analytical  nature  when 
filled  by  bona  fide  members  of  the 
faculty  of  an  accredited  college  or 
university  who  have  special 
qualifications  for  the  positions  to  which 
appointed.  Employment  under  this 
provision  shall  not  exceed  130  working 
days  a  year. 

IpMq)  (Reserved). 

(r)  Positions  established  in  support  of 
fellowship  and  similar  programs  that  are 
filled  from  limited  applicant  pools  and 
operate  under  specific  criteria 
developed  by  the  employing  agency 
and/or  a  non-Federal  organization. 
These  programs  may  include:  internship 
or  fellowship  programs  that  provide 
developmental  or  professional 
experiences  to  individuals  who  have 
completed  their  formal  education; 
training  and  associateship  programs 
designed  to  increase  the  pool  of 
qualified  candidates  in  a  particular 
occupational  specialty;  professional/ 
industry  exchange  programs  that 
provide  for  a  cross-fertilization  between 
the  agency  and  the  private  sector  to 
foster  mutual  understanding,  an 
exchange  of  ideas,  or  to  bring 
experienced  practitioners  to  the  agency; 
^^     residency  programs  through  which 
participants  gain  experience  in  a 
Federal  clinical  environment;  and 
programs  that  require  a  period  of 
Government  service  in  exchange  for 
educational,  financial  or  other 
assistance.  Appointment  under  this 
authority  may  not  exceed  4  years. 

(s)  Positions  with  compensation  fixed 
under  5  U.S.C.  5351-5356  when  filled 
by  student-employees  assigned  or 
attached  to  Government  hospitals, 
clinics  or  medical  or  dental  laboratories. 
Employment  under  this  authority  may 
not  exceed  4  years. 

(t)  Positions  when  filled  by  mentally 
retarded  persons  in  accordance  with  the 
guidance  in  Federal  Personnel  Manual 


chapter  306.  Upon  completion  of  2  years 
of  satisfactory  service  under  this 
authority,  the  employee  may  qualify  for 
conversion  to  competitive  status  under 
the  provisions  of  Executive  Order  12125 
and  implementing  regulations  issued  by 
OPM. 

(u)  Positions  when  filled  by  severely 
physically  handicapped  persons  who: 
(1)  Under  a  temporary  appointment 
have  demonstrated  their  ability  to 
perform  the  duties  satisfactorily;  or  (2) 
have  been  certified  by  counselors  of 
State  vocational  rehabilitation  agencies 
or  the  Veterans  Administration  as  Ukely 
to  succeed  in  the  performance  of  the 
duties.  Upon  completion  of  2  years  of 
satisfactory  service  under  this  authority, 
the  employee  may  qualify  for 
conversion  to  competitive  status  under 
the  provisions  of  Executive  Order  12125 
and  implementing  regulations  issued  by 
OPM. 

(v)-{w)  (Reserved). 

(x)  Positions  for  which  a  local 
recruiting  shortage  exists  when  filled  by 
inmates  of  Federal,  District  of  Columbia, 
and  State  (including  the  Conunonwealth 
of  Puerto  Rico,  the  Virgin  Islands, 
Guam,  American  Samoa,  and  the  Trust 
Territory  of  the  Pacific  Islands)  penal 
and  correctional  institutions  under 
work-release  programs  authorized  by 
the  Prisoner  Rehabilitation  Act  of  1965, 
the  District  of  Columbia  Work  Release 
Act,  or  under  work-release  programs 
authorized  by  the  States.  Initial 
appointments  under  this  authorify  may 
not  exceed  1  year.  An  iiutial 
appointment  may  be  extended  for  one  or 
more  periods  not  to  exceed  1  additional 
year  each  upon  a  finding  that  the  inmate 
is  still  in  a  work-release  status  and  that 
a  local  recruiting  shortage  still  exists. 
No  person  may  serve  under  this 
authority  longer  than  1  year  beyond  the 
date  of  that  person's  release  from 
custody. 

(y)  (Reserved). 

(z)  Not  to  exceed  30  positions  of 
assisteuits  to  top-level  Federal  officials 
when  filled  by  persons  designated  by 
the  President  as  White  House  Fellows. 

(aa)  Scientific  and  professional 
research  associate  positions  at  GS-11 
and  above  when  filled  on  a  temporary 
basis  by  persons  having  a  doctoral 
degree  in  an  appropriate  field  of  study 
for  research  activities  of  mutual  interest 
to  appointees  and  their  agencies. 
Appointments  are  limited  to  persons 
referred  by  the  National  Research 
Council  under  its  post-doctoral  research 
associate  program,  may  not  exceed  2 
years,  and  are  subject  to  satisfactory 
outcome  of  evaluation  of  the  associate's 
research  during  the  first  year. 

(bb)  Positions  when  filled  by  aliens  in 
the  absence  of  qualified  citizens. 


Appointments  under  this  authority  are 
subject  to  prior  approval  of  OPM  except 
when  the  authorify  is  specifically 
included  in  a  delegated  examining 
agreement  with  OPM. 

(cc)-(ee)  (Reserved). 

(ff)  Not  to  exceed  25  positions  when 
filled  in  accordance  with  an  agreement 
between  OPM  and  the  Department  of 
Justice  by  persons  in  programs 
administered  by  the  Attorney  General  of 
the  United  States  under  Public  Law  91- 
452  and  related  statutes.  A  person 
appointed  under  this  authority  may 
continue  to  be  employed  under  it  after 
he/she  ceases  to  be  in  a  qualifying 
program  only  as  long  as  he/she  remains 
in  the  same  agency  without  a  break  in 
service. 

(gg)-(hh)  (Reserved). 

(uj  Positions  of  Presidential  Intern, 
GS-9  and  11,  in  the  Presidential 
Management  Intern  Program.  Initial 
appointments  must  be  made  at  the  GS- 
9  level.  No  one  may  serve  under  this 
authority  for  more  than  2  years,  unless 
extended  with  OPM  approval  for  up  to 
1  additional  year.  Upon  completion  of  2 
years  of  satisfactory  service  under  this 
authorify,  the  employee  may  qualify  for 
conversion  to  competitive  appointment 
under  the  provisions  of  Executive  order 
12364,  in  accordance  with  requirements 
published  in  the  Federal  Personnel 
Manual. 

(jj-kk)  (Reserved). 

(11)  Positions  as  needed  of  readers  for 
blind  employees,  interpreters  for  deaf 
employees  and  personal  assistants  for 
handicapped  employees,  filled  on  a  full 
time,  part-time,  or  intermittent  basis. 

Section  213.3103    Executive  Office  of 
the  President 

(a)  Ojfice  of  Administration.  (1)  Not  to 
exceed  75  positions  to  provide 
administrative  services  and  support  to 
the  White  House  office. 

(b)  Office  of  Management  and  Budget. 
(1)  Not  to  exceed  15  positions  at  grades 

GS-5/15. 

(c)  Council  on  Environmental  Quality. 
(1)  Professional  and  technical  positions 
in  grades  GS-9  through  15  on  the  staff 
of  the  Council. 

(d}-(f)  (Reserved). 

(g)  National  Security  Council.  (1)  All 
positions  on  the  staff  of  the  Council. 

(h)  Office  of  Science  and  Technology 
Policy.  (1)  Thirfy  positions  of  Senior 
PoUcy  Analyst,  GS-15;  Policy  Analyst. 
GS-11/14;  and  Policy  Research 
Assistant,  GS-9,  for  employment  of 
anyone  not  to  exceed  5  years  on  projects 
of  a  high  priorify  nature. 

(i)  Office  of  National  Drug  Control 
Policy.  (1)  Not  to  exceed  15  positions, 
GS-15  and  below,  of  senior  policy 
analysts  and  other  personnel  with 
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expertise  in  drug-related  issues  and/or 
techmcal  knowledge  to  aid  in  anti-drug 
abuse  efforts. 

Section  213.3104    Department  of  State 

(a)  Office  of  the  Secretary.  (1)  All 
positions.  GS-15  and  below,  on  the  staff 
of  the  Family  Liaison  Office,  Director 
General  of  the  Foreign  Service  and  the 
Director  of  Personnel,  Office  of  the 
Under  Secretary  for  Management. 

(2)  One  position  of  Museum  Curator 
(Arts),  in  the  Office  of  the  Under 
Secretary  for  Management,  whose 
incumbent  will  serve  as  Director, 
Diplomatic  Reception  Rooms.  No  new 
appointments  may  be  made  after 
February  28, 1997. 

(b)  American  Embassy,  Paris,  Fmnce. 
(1)  Chief,  Travel  and  Visitor  Unit.  No 
new  appointments  may  be  made  under 
this  authority  after  August  10, 1981. 

(cHf)  (Reserved). ' 

tg)  Bureau  of  Population.  Refugees, 
and  Migration.  (1)  Not  to  exceed  10 
positions  at  grades  GS-5  through  11  on 
the  staff  of  the  Bureau. 

(h)  Bureau  of  Administration.  (1)  One 
Presidential  Travel  Officer.  No  new 
appointments  may  be  made  under  this 
authority  after  June  11, 1981. 

(2)  One  position  of  the  Director,  Art 
in  Embassies  Program,  GM-1001-15. 

Section  213.3105    Department  of  the 
Treasury 

(a)  Office  of  the  Secretary.  (1)  Not  to 
exceed  20  positions  at  the  equivalent  of 
GS-13  through  GS-17  to  supplement 
permanent  staff  in  the  study  of  complex 
problems  relating  to  international 
financial,  economic,  trade,  and  energy 
policies  and  programs  of  the 
Government,  when  filled  by  individuals 
with  special  qualifications  for  the 
particular  study  being  undertaken. 
Employment  under  this  authority  may 
not  exceed  4  years. 

(2)  Not  to  exceed  20  positions,  which 
will  supplement  permanent  staff 
involved  in  the  study  and  analysis  of 
complex  problems  in  the  area  of 
domestic  economic  and  financial  policy. 
Employment  under  this  authority  may 
not  exceed  4  years. 

(3)  Not  to  exceed  50  positions  in  the 
Office  of  the  Under  Secretary 
(Enforcement). 

(b)  U.S.  Customs  Service.  (1)  Positions 
in  foreign  countries  designated  as 
"interpreter-translator"  and  "special 
employees,"  when  filled  by 
appointment  of  persons  who  are  not 
citizens  of  the  United  States;  and 
positions  in  foreign  countries  of 
messenger  and  janitor. 

(2)-(5)  (Reserved). 
(6)  Three  hundred  positions  of 
Criminal  Investigator  for  special 


assignments  and  10  positions  for 
oversight  policy  and  direction  of 
sensitive  law  enforcement  activities. 

(7)-{8)  (Reserved). 

(9)  Not  to  exceed  25  positions  of 
Customs  Patrol  Officers  In  the  Papago 
Indian  Agency  in  the  State  of  Arizona 
when  filled  by  the  appointment  of 
persons  of  one-fourth  or  more  Indian 
blood. 

(c)  (Reserved). 

(d)  Office  of  Thrift  Supervision.  (1)  All 
positions  in  the  supervision  policy  and 
supervision  operations  functions  of 
OTS.  No  new  appointments  may  be 
made  under  this  authority  after 
December  31, 1993. 

(e)  Internal  Revenue  Service.  (1) 
Twenty  positions  of  investigator  for 
special  assigimients. 

(f)  (Reserved). 

(g)  Bureau  of  Alcohol,  Tobacco,  and 
Firearms.  (1)  One  hundred  positions  of 
criminal  investigator  for  special 
assignments. 

(2)  One  non-permanent  Senior  Level 
(SL)  Criminal  Investigator  to  serve  as  a 
senior  advisor  to  the  Assistant  Director 
(Firearms,  Explosives,  and  Arson). 

Section  213.3106    Department  of 
Defense 

(a)  Office  of  the  Secretary.  (l)-(5) 
(Reserved). 

(6)  One  Executive  Secretary,  US- 
USSR  Standing  Consultative 
Commission  and  Staff  Analyst  (SALT), 
Office  of  the  Assistant  Secretary'  of 
Defense  (International  Security  Affairs). 

(b)  Entire  Department  (including  the 
Office  of  the  Secretary  of  Defense  and 
the  Departments  of  the  Army,  Navy,  and 
Air  Force). 

(1)  Professional  positions  in  Military 
Dependent  School  Systems  overseas. 

(2)  Positions  in  attache  1  systems 
overseas,  including  all  professional  and 
scientific  positions  in  the  Naval 
Research  Branch  Office  in  London. 

(3)  Positions  of  clerk-translator, 
translator,  and  interpreter  overseas. 

(4)  Positions  of  Educational  Specialist 
the  incimibents  of  which  will  serve  as 
Director  of  Religious  Education  on  the 
staffs  of  the  chaplains  in  the  military 
services. 

(5)  Positions  under  the  program  for 
utilization  of  alien  scientists,  approved 
under  pertinent  directives  administered 
by  the  Director  of  Defense  Research  and 
Engineering  of  the  Department  of 
Defense,  when  occupied  by  alien 
scientists  initially  employed  imder  the 
program  including  those  who  have 
acquired  United  States  citizenship 
during  such  employment. 

(6)  Positions  in  overseas  installations 
of  the  Department  of  Defense  when 
filled  by  dependents  of  military  or 


civilian  employees  of  the  U.S. 
Government  residing  in  the  area. 
Employment  imder  this  authority  may 
not  extend  longer  than  2  months 
following  the  transfer  from  the  area  or 
separation  of  a  dependent's  sponsor: 
Provided,  that  (i)  a  school  employee 
may  be  permitted  to  complete  the 
school  year;  and  (ii)  an  employee  other 
than  a  school  employee  may  be 
permitted  to  serve  up  to  1  additional 
year  when  the  military  department 
concerned  finds  that  the  additional 
emplojrment  is  in  the  interest  of 
management. 

(7)  Twenty  secretarial  and  staff 
support  positions  at  GS-12  or  below  on 
the  White  House  Support  Group. 

(8)  Positions  in  DOD  research  and 
development  activities  occupied  by 
participants  in  the  DOD  Science  and 
Engineering  Apprenticeship  Program  for 
High  School  Students.  Persons 
employed  under  this  authority  shall  be 
bona  fide  high  school  students,  at  least 
14  years  old,  pursuing  courses  related  to 
the  position  occupied  and  limited  to 
1,040  working  hours  a  year.  Children  of 
DOD  employees  may  be  appointed  to 
these  positions,  notwithstanding  the 
sons  and  daughters  restriction,  if  the 
positions  are  in  field  activities  at  remote 
locations.  Appointments  under  this 
authority  may  be  made  only  to  positions 
for  which  qualification  standards 
established  under  5  CFR  Part  302  are 
consistent  with  the  education  and 
experience  standards  established  for 
comparable  positions  in  the  competitive 
service.  Appointments  under  this 
authority  may  not  be  used  to  extend  the 
service  limits  contained  in  any  other 
appointing  authority. 

(c)  (Reserved). 

(d)  General.  (1)  Positions  concerned 
with  ad^dsing,  administering, 
supervising,  or  performing  work  in  the 
collection,  processing,  analysis, 
production,  evaluation,  interpretation, 
dissemination,  and  estimation  of 
intelligence  information,  including 
scientific  and  technical  positions  in  the 
intelligence  function;  and  positions 
involved  in  the  planning,  programming, 
and  management  of  intelligence 
resources  when,  in  the  opinion  of  OPM, 
it  is  impracticable  to  examine.  This 
authority  does  not  apply  to  positions 
assigned  to  cryptologic  and 
commimications  intelligence  activities/ 
functions. 

(2)  Positions  involved  in  intelligence- 
related  work  of  the  cryptologic 
intelligence  activities  of  the  military 
departments.  This  includes  all  positions 
of  intelligence  resealt:h  specialist,  and 
similar  positions  in  the  intelligence 
classification  series;  all  scientific  and 
technical  positions  involving  the 
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applications  of  engineering,  physical  or 
tedmical  sciences  to  intelligence  woric; 
and  professional  as  well  as  intelligence 
technician  positions  in  which  a  majority 
of  the  incimibent's  time  is  spent  in 
advising,  administering,  supervising,  or 
performing  work  in  the  collection, 
processing,  analysis,  production, 
evaluation,  interpretation,  ' 

dissemination,  and  estimation  of 
intelligence  information  or  in  the 
planning,  programming,  and 
management  of  intelligence  resources. 

(e)  Uniformed  Services  University  of 
the  Health  Sciences. 

(1)  Positions  of  President,  Vice        ^ 
Presidents,  Assistant  Vice  Presidents, 
Deans,  Deputy  Deans,  Associate  Deans, 
Assistant  Deans,  Assistants  to  the 
President,  Assistants  to  the  Vice 
Presidents,  Assistants  to  the  Deans, 
Professors,  Associate  Professors, 
Assistant  Professors,  Instructors, 
Visiting  Scientists,  Research  Associates, 
Senior  Research  Associates,  and 
Postdoctoral  Fellows. 

(2)  Positions  established  to  perform 
work  on  projects  funded  from  grants. 

(f)  National  Defense  University.  (1) 
Not  to  exceed  16  positions  of  senior 
policy  analyst,  GS-15.  at  the  Strategic 
Concepts  Development  Center.  Initial 
appointments  to  these  positions  may  not 
exceed  6  years,  but  may  be  extended 
thereafter  in  1-,  2-,  or  3-year  increments, 
indefinitely. 

[gi  Defense  Communications  Agency. 
(1)  Not  to  exceed  10  positions  at  grades 
CS-10/15  to  staff  and  support  the  Crisis 
Management  Center  at  the  White  House. 

(h)  Defense  Acquisitions  University. 
(1)  The  Provost  and  professors. 

(i)  George  C.  Marshall  European 
Center  for  Security  Studies,  Garmisch. 
Germany. 

(1)  The  Director,  Deputy  Director,  and 
positions  of  professor,  instructor,  and 
lecturer  at  the  George  C.  Marshall 
European  Center  for  Security  Studies, 
Garmisch,  Germany,  for  initial 
employment  not  to  exceed  3  years, 
which  may  be  renewed  in  increments 
from  1  to  2  years  thereafter. 

(j)  Asia-Pacific  Center  for  Security 
Studies,  Honolulu,  Hawaii.  (1)  The 
Director,  Deputy  Director,  Dean  of 
Academics,  Director  of  College,  deputy 
department  chairs,  and  senior  positions 
of  professor,  associate  professor,  and 
research  fellow  within  the  Asia  Pacific 
Center.  Appointments  may  be  made  not 
to  exceed  3  years  and  may  be  extended 
for  periods  not  to  exceed  3  years. 

Section  213.3107    Department  of  the 
Army 

(a)-{c)  (Reserved), 
(d)  U.S.  Military  Academy,  West 
Point.  New  York.  (1)  Civilian  professors. 


instructors,  teachers  (except  teachers  at 
the  Children's  School),  Cadet  Social 
Activities  Coordinator,  Chapel  Organist 
and  Choir-Master,  Director  of 
Intercollegiate  Athletics,  Associate 
Director  of  Intercollegiate  Athletics, 
coaches.  Facility  Manager,  Building 
Manager,  three  Physical  Therapists 
(Athletic  Trainers),  Associate  Director  of 
Admissions  for  Plans  and  Programs, 
Deputy  Director  of  Alumni  Affairs;  and 
librarian  when  filled  by  an  officer  of  the 
Regular  Army  retired  fronuactive 
service,  and  the  military  secretary  to  the 
Superintendent  when  filled  by  a  U.S. 
Military  Academy  graduate  retired  as  a 
regular  commissioned  officer  for 
disability. 

(e)-(f)  (Reserved). 

(g)  Defonse  Language  Institute.  (1)  All 
positions  (professors,  instructors, 
lecturers)  which  require  proficiency  in  a 
foreign  language  or  a  knowledge  of 
foreign  language  teaching  methods. 

(h)  Army  War  College,  Carlisle 
Barracks,  PA.  (1)  Positions  of  professor, 
instructor,  or  lecturer  associated  with 
courses  of  instruction  of  at  least  10 
months  duration  for  employment  not  to 
exceed  5  years,  which  may  be  renewed 
in  1-,  2-,  3-,  4-,  or  5-year  increments 
indefinitely  thereafter. 

(i)  (Reserved). 

(j)  U.S.  MiUtary  Academy  Preparatory 
School,  Fort  Monmouth,  New  Jersey.  (1) 
Positions  of  Academic  Director, 
Depiartment  Head,  and  Instructor. 

(k)  U.S.  Army  Command  and  General 
Staff  College,  Fort  Leavenworth,  Kansas. 
(1)  Positions  of  professor,  associate 
professor,  assistant  professor,  and 
instructor  associated  with  courses  of 
instruction  of  at  least  10  months 
duration,  for  employment  not  to  exceed 
up  to  5  years,  which  may  be  renewed  in 
1,  2,  3, 4,  or  5-year  increments 
indefinitely  thereafter. 

Section  213.3108    Department  of  the 
Navy 

(a)  General.  (1)-(14)  (Reserved). 

(15)  Marine  positions  assigned  to  a 
coastal  or  seagoing  vessel  operated  by  a 
naval  activity  for  research  or  training 
purposes. 

(16)  All  positions  necessary  for  the 
administration  and  maintenance  of  the 
official  residence  of  the  Vice  President. 

(b)  Naval  Academy,  Naval 
Postgraduate  School,  and  Naval  War 
College.  (1)  Professors,  instructors,  and 
teachers:  the  Director  of  Academic 
Planning,  Naval  Postgraduate  School; 
and  the  Librarian,  Organist-Choirmaster, 
Registrar,  the  Dean  of  Admissions,  and 
social  counselors  at  the  Naval  Academy. 

(c)  Chief  of  Naval  Operations.  (1)  One 
position  at  grade  GS-12  or  above  that 
will  provide  technical,  managerial,  or 


administrative  support  on  highly 
classified  functions  to  the  Deputy  Chief 
of  Naval  Operations  (Plans,  Policy,  and 
Operations). 

(d)  Military  Sealift  Command.  (1)  All 
positions  on  vessels  operated  by  the 
Military  Sealift  Command. 

(e)  Pacific  Missile  Range  Facility, 
Baridng  Sands,  Hawaii.  (1)  All 
positions.  This  authority  applies  only  to 
positions  that  must  be  filled  pending 
final  decision  on  contracting  of  Facility 
operations.  No  new  appointments  may 
be  made  under  this  authority  after  July 
29, 1988. 

(f)  (Reserved). 

(g)  Office  of  Naval  Research.  (1) 
Scientific  and  technical  positions,  GS/ 
GM-13/15,  in  the  Office  of  Naval 
Research  Asian  Office  in  Tokyo,  Japan, 
which  covers  East  Asia,  New  Zealand 
and  Australia.  Positions  are  to  be  filled 
by  personnel  having  specialized 
experience  in  scientific  and/ or  technical 
disciplines  of  current  interest  to  the 
Department  of  the  Navy. 

Section  213.3109    Department  of  the 
Air  Force 

(i)  O^ce  of  the  Secretary.  (1)  One 
Special  Assistant  in  the  Office  of  the 
Secretary  of  the  Air  Force.  This  position 
has  advisory  rather  than  operating 
duties  except  as  operating  or 
administrative  responsibilities  may  be 
exercised  in  connection  with  the  pilot 
studies. 

(b)  General.  (1)  Professional, 
technical,  managerial  and 
administrative  positions  supporting 
space  activities,  when  approved  by  the 
Secretary  of  the  Air  Force. 

(2)  One  hundred  forty  positions, 
serviced  by  Hill  Air  Force  Base,  Utah, 
engaged  in  interdepartmental  activities 
in  support  of  national  defense  projects 
involving  scientific  and  technical 
evaluations. 

(c)  Not  to  exceed  20  profiessional 
positions,  GS-11  through  GS-15,  in 
Detachments  6  and  51,  SM-ALC,  Norton 
and  McClellan  Air  Force  Bases, 
California,  which  will  provide  logistic 
support  management  to  specialized 
research  and  development  projects. 

(d)  U.S.  Air  Force  Academy, 
Colorado.  (1)  (Reserved). 

(2)  Positions  of  Professor,  Associate 
Professor,  Assistant  Professor,  and 
Instructor,  in  the  Dean  of  Faculty, 
Commandant  of  Cadets,  Director  of 
Athletics,  and  Preparatory  School  of  the 
United  States  Air  Force  Academy. 

(e)  (Reserved). 

(f)  Air  Force  Office  of  Special 
Investigations.  (1)  Positions  of  Criminal 
Investigators/Intelligence  Research 
SpeciaUsts,  GS-5  through  GS-15,  in  the 
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Air  Force  Office  of  Special 
Investigations. 

(g)  Not  to  exceed  eight  positions,  GS- 
12  through  15,  in  Headquarters  Air 
Force  Logistics  Command,  DCS  Material 
Management,  Office  of  Special 
Activities,  Wright-Patterson  Air  Force 
Base,  Ohio,  which  will  provide  logistic 
support  management  staff  guidance  to 
classified  research  and  development 
projects. 

(h)  Air  University.  Maxwell  Air  Force 
Base.  Alabama.  (1)  Positions  of 
Professor,  Instructor,  or  Lecturer. 

(i)  Air  Force  Institute  of  Technology, 
Wright-Patterson  Air  Force  Base,  Ohio. 
(1)  Civilian  deans  and  professors. 

(j)  Air  Force  Logistics  Command.  (1) 
One  Supervisory  Logistics  Management 
Specialist,  GM-346-14,  in  Detachment 
2,  2762  Logistics  Management  Squadron 
(Special),  Greenville,  Texas. 

(k)  One  position  of  Supervisory 
Logistics  Management  Specialist,  GS- 
346-15,  in  the  2762nd  Logistics 
Squadron  (Special),  at  Wright-Patterson 
Air  Force  Base,  Ohio. 

(1)  One  position  of  Commander,  Air 
National  Guard  Readiness  Center. 
Andrews  Air  Force  Base,  Maryland. 

Section  213.3110    Department  of 
Justice 

(a)  General.  (1)  Deputy  U.S.  Marshals 
employed  on  an  hourly  basis  for 
intermittent  service. 

(2)  Positions  at  GS-15  and  below  on 
the  staff  of  an  office  of  a  special  counsel. 

(3)-(5)  (Reserved). 

(6)  Positions  of  Program  Manager  and 
Assistant  Program  Manager  supporting 
the  International  Criminal  Investigative 
Training  Assistance  Program  in  foreign 
countries.  Initial  appointments  under 
this  authority  may  not  exceed  2  years, 
but  may  be  extended  for  an  additional 
period  not  to  exceed  2  years. 

(b)  Immigration  and  Naturalization 
Service.  (1)  (Reserved). 

(2)  Not  to  exceed  500  positions  of 
interpreters  and  language  specialists, 
GS-1040-5/9. 

(3)  Not  to  exceed  25  positions,  GS-15 
and  below,  with  proficiency  in 
speaking,  reading,  and  writing  the 
Russian  language  and  serving  in  the 
Soviet  Refugee  Processing  Program  with 
permanent  duty  location  in  Moscow, 
Russia. 

(c)  Drug  Enforcement  Administration. 
(1)  (Reserved). 

(2)  Four  hundred  positions  of 
Intelligence  Research  Agent  and/or 
Intelligence  Operation  Specialist  in  the 
GS-132  series,  grades  GS-9  through 
GS-15. 

(3)  Not  to  exceed  200  positions  of 
Criminal  Investigator  (Special  Agent). 
New  appointments  may  be  made  under 
this  authority  only  at  grades  GS-7/11. 


(d)  National  Drug  Intelligence  Center. 
All  positions. 

Section  213.31 12    Department  of  the 
Interior 

(a)  General.  (1)  Technical, 
maintenance,  and  clerical  positions  at  or 
below  grades  GS-7,  WG-10,  or 
equivalent,  in  the  field  service  of  the 
Department  of  the  Interior,  when  filled 
by  the  appointment  of  persons  who  are 
certified  as  maintaining  a  permanent 
and  exclusive  residence  within,  or 
contiguous  to,  a  field  activity  or  district, 
and  as  being  dependent  for  livelihood 
primarily  upon  employment  available 
within  the  field  activity  of  the 
Department. 

(2)  All  positions  on  Government- 
owned  ships  or  vessels  operated  by  the 
Department  of  the  Interior. 

(3)  Temporary  or  seasonal  caretakers 
at  temporarily  closed  camps  or 
improved  areas  to  maintain  groimds, 
buildings,  or  other  structures  and 
prevent  damages  or  theft  of  Government 
property.  Such  appointments  shall  not 
extend  beyond  130  working  days  a  year 
without  the  prior  approval  of  OPM. 

(4)  Temporary,  intermittent,  or 
seasonal  field  assistants  at  GS-7,  or  its 
equivalent,  and  below  in  such  areas  as 
forestry,  range  management,  soils, 
engineering,  fishery  and  wildlife 
management,  and  with  surveying 
parties.  Employment  under  this 
authority  may  not  exceed  180  working 
days  a  year. 

(5)  Temporary  positions  established 
in  the  field  service  of  the  Department  for 
emergency  forest  and  range  fire 
prevention  or  suppression  and  blister 
rust  control  for  not  to  exceed  180 
working  days  a  year:  Provided,  that  an 
employee  may  work  as  many  as  220 
working  days  a  year  when  employment 
beyond  180  days  is  required  to  cope 
with  extended  fire  seasons  or  sudden 
emergencies  £uch  as  fire,  flood,  storm, 
or  other  unforeseen  situations  involving 
potential  loss  of  life  or  property. 

(6)  Persons  employed  in  field 
positions,  the  work  of  which  is  financed 
jointly  by  the  Department  of  the  Interior 
and  cooperating  persons  or 
organizations  outside  the  Federal 
service. 

(7)  All  positions  in  the  Bureau  of 
Indian  Affairs  and  other  positions  in  the 
Department  of  the  Interior  directly  and 
primarily  related  to  providing  services 
to  Indians  when  filled  by  the 
appointment  of  Indians.  The  Secretary 
of  the  Interior  is  responsible  for  defining 
the  term  "Indian." 

(8)  Temporary,  intermittent,  or 
seasonal  positions  at  GS-7  or  below  in 
Alaska,  as  follows:  Positions  in 
nonprofessional  mining  activities,  such 


as  those  of  drillers,  miners,  caterpillar 
operators,  and  samplers.  Employment 
under  this  authority  shall  not  exceed 
180  working  days  a  year  and  shall  be 
appropriate  only  when  the  activity  is 
carried  on  in  a  remote  or  isolated  area 
and  there  is  a  shortage  of  available 
candidates  for  the  positions. 

(9)  Temporary,  part-time,  or 
intermittent  employment  of  mechanics, 
skilled  laborers,  equipment  operators 
and  tradesmen  on  construction,  repair, 
or  maintenance  work  not  to  exceed  180 
working  days  a  year  in  Alaska,  when  the 
activity  is  carried  on  in  a  remote  or 
isolated  area  and  there  is  a  shortage  of 
available  candidates  for  the  positions. 

(10)  Seasonal  airplane  pilots  and 
airplane  mechanics  in  Alaska,  not  to 
exceed  180  working  days  a  year. 

(11)  Temporary  staff  positions  in  the  • 
Youth  Conservation  Corps  Centers    , 
operated  by  the  Department  of  the 
Interior.  Employment  imder  this 
authority  shall  not  exceed  11  weeks  a 
year  except  with  prior  approval  of  OPM. 

(12)  Positions  in  the  Youth 
Conservation  Corps  for  which  pay  is 
fixed  at  the  Federal  minimum  wage  rate. 
Employment  under  this  authority  may 
not  exceed  10  weeks. 

(b)  (Reserved). 

(c)  Indian  Arts  and  Crafts  Board.  (1) 
The  Executive  Director. 

(d)  (Reserved). 

(e)  Office  of  the  Assistant  Secretary. 
Territorial  and  International  Affairs.  (1) 
(Reserved). 

(2)  Not  to  exceed  four  positions  of 
Territorial  Management  Interns,  grades 
GS-5,  GS-7,  or  GS-9,  when  filled  by 
territorial  residents  who  are  U.S. 
citizens  ft-om  the  Virgin  Islands  or 
Guam;  U.S.  nationals  from  American 
Samoa;  or  in  the  case  of  the  Northern 
Marianas,  will  become  U.S.  citizens 
upon  termination  of  the  U.S. 
trusteeship.  Employment  under  this 
authority  may  not  exceed  6  months. 

(3)  (Reserved). 

(4)  Special  Assistants  to  the  Governor 
of  American  Samoa  who  perform 
specialized  administrative,  professional, 
technical,  and  scientific  duties  as 
members  of  his  or  her  immediate  staff. 

(f)  National  Park  Service.  (1) 
(Reserved). 

(2)  Positions  established  for  the 
administration  of  Kalaupapa  National 
Historic  Park,  Molokai,  Hawaii,  when 
filled  by  appointment  of  qualified 
patients  and  Native  Hawaiians,  as 
provided  by  Public  Law  95-565. 

(3)  Seven  full-time  permanent  and  31 
temporary,  part-time,  or  intermittent 
positions  in  the  Redwood  National  Park, 
California,  which  are  needed  for 
rehabilitation  of  the  park,  as  provided 
by  Public  Law  95-250. 
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(4)  One  Special  Representative  of  the 
Director. 

(5)  All  positions  in  the  Grand  Portage 
National  Monument,  Minnesota,  when 
filled  by  the  appointment  of  recognized 
members  of  the  Minnesota  Chippewa 
Tribe. 

(g)  Bureau  of  Reclamation.  (1) 
Appraisers  and  examiners  employed  on 
a  temporary,  intermittent,  or  part-time 
basis  on  special  valuation  or 
prospective-entrymen-review  projects 
where  knowledge  of  local  values  on 
conditions  or  oUier  specialized 
qualifications  not  possessed  by  regular 
Bureau  employees  are  required  for 
successful  results.  Employment  under 
this  provision  shall  not  exceed  130 
working  days  a  year  in  any  individual 
case:  Provided,  that  such  employment 
may,  with  prior  approval  of  OPM,  be 
extended  for  not  to  exceed  an  additional 
50  working  days  in  any  sii^e  year. 

(h)  Office  of  the  Deputy  Assistant 
Secretary  for  Territorial  Affairs.  (1) 
Positions  of  Territorial  Management 
Interns,  GS-5,  when  filled  by  persons 
selected  by  the  Government  of  the  Trust 
Territory  of  the  Pacific  Islands.  No 
appointment  may  extend  beyond  1  year. 

Section  213.3113    Department  of     ' 
Agriculture 

(a)  General.  (1)  Agents  employed  in 
field  positions  the  work  of  whidi  is 
financed  jointly  by  the  Department  and 
cooperating  persons,  organizations,  or 
governmental  agencies  outside  the 
Federal  service.  Except  for  positions  for 
which  selection  is  jointly  made  by  the 
Department  and  the  cooperating 
organization,  this  authority  is  not 
applicable  to  positions  in  the 
Agricultural  Research  Service  or  the 
National  Agricultural  Statistics  Service. 
This  authority  is  not  applicable  to  the 
following  positions  in  the  Agricultural 
Marketing  Service:  Agriadtiual 
commodity  grader  (grain)  and  (meat), 
(poultry),  and  (dairy),  agricultural 
commodity  aid  (grain),  and  tobacco 
inspection  positions. 

{2}-(4)  (Reserved). 

(5)  Temporary,  intermittent,  or 
seasonal  employment  in  the  field 
service  of  the  Department  in  positions  at 
and  below  GS-7  and  WG-10  in  the 
following  types  of  positions:  Field 
assistants  for  subprofessional  services; 
agricultural  helpws,  helper-leaders,  and 
workers  in  the  Agricultiiral  Research 
Service  and  the  Animal  and  Plant 
Health  Inspection  Service;  and  subject 
to  prior  OPM  approval  granted  in  the 
calendar  year  in  which  the  appointment 
is  to  be  made,  other  clerical,  trades, 
crafts,  and  manual  labor  positions.  Total 
emplojmient  under  this  subparagraph 
may  not  exceed  180  working  days  in  a 


service  year:  Provided,  that  an  employee 
may  work  as  many  as  220  working  days 
in  a  service  year  when  employment 
beyond  180  days  is  required  to  cope 
with  extended  fire  seasons  or  sudden 
emergencies  such  as  fire,  flood,  storm, 
or  other  unforeseen  situations  involving 
potential  loss  of  life  or  property.  This 
paragraph  does  not  cover  trades,  crafts, 
and  manual  labor  positions  covered  by 
paragraph  (i)  of  §  213.3102  or  positions 
within  the  Forest  Service. 

(6)-(7)  (Reserved). 

(b)-{c)  (Reserved). 

(d)  Farm  Service  Agency.  (1) 
(Reserved).  "^ 

(2)  Members  of  State  Committees: 
Provided,  that  emplojrment  imder  this 
authority  shall  be  limited  to  temporary 
intermittent  (WAE)  positions  whose 
principal  duties  involve  administering 
farm  programs  within  the  State 
consistent  with  legislative  and 
Departmental  requirements  and 
reviewing  national  procedures  and 
policies  for  adaptation  at  State  and  local 
levels  within  established  parameters. 
Individual  appointments  under  this 
authority  are  for  1  year  and  may  be 
extended  only  by  the  Secretary  of 
Agriciilture  or  his  designee.  Members  of 
State  Committees  serve  at  the  pleasure 
of  the  Secretary. 

(e)  Rural  Development.  (1)  (Reserved). 
(2)  County  committeemen  to  consider, 

recommend,  and  advise  with  respect  to 
the  Rural  Development  program. 

(3H5)  (Reserved). 

(6)  Professional  and  clerical  positions 
in  the  Trust  Territory  of  the  Pacific 
Islands  when  occupied  by  indigenous 
residents  of  the  Territory  to  provide 
financial  assistance  pursuant  to  current 
authorizing  statutes. 

(f)  Agricultural  Marketing  Service.  (1) 
Positions  of  Agricultural  Commodity 
Graders,  Agricultural  Commodity 
Technicians,  and  Agricultural 
Commodity  Aids  at  grades  GS-9  and 
below  in  the  tobacco,  dairy,  and  poultry 
commodities;  Meat  Acceptance 
Specialists,  GS-11  and  below;  Clerks, 
GNEfice  Automation  Clerks,  and 
Computer  Clerks  at  GS-5  and  below; 
Clerk-Typists  at  grades  GS-4  and  below; 
and  Laborers  under  the  Wage  System. 
Employment  under  this  authority  is 
limited  to  either  1,280  hours  or  180  days 
in  a  service  year. 

(2)  Positions  of  Agricultural ' 
Commodity  Graders,  Agricultiual 
Commodity  Technicians,  and 
Agricultural  Commodity  Aids  at  grades 
GS-11  and  below  in  the  cotton,  raisin, 
and  processed  fruit  and  vegetable 
commodities  and  the  following 
positions  in  support  of  these 
commodities:  Clerks,  Office  Automation 
Clerks,  and  Computer  Clerks  and 


Operators  at  GS-5  and  below;  Clerk- 
Typists  at  grades  GS— 4  and  below;  and, 
under  the  Federal  Wage  System,  High 
Volume  Instrumentation  (HVI) 
Operators  and  HVI  Operator  Leaders  at 
WG/WL-2  and  below,  respectively, 
Instnmient  Mechanics/Workers/Helpers 
at  WG-10  and  below,  and  Laborers. 
Employment  under  this  authority  may 
not  exceed  180  days  in  a  service  year. 
In  unforeseen  situations  such  as  bad 
weather  or  crop  conditions, 
imanticipated  plant  demands,  or 
increased  imports,  employees  may  work 
up  to  240  days  in  a  service  year.  Cotton 
A^cultural  Commodity  Graders,  GS-5, 
may  be  employed  as  trainees  for  the  first 
appointment  for  an  initial  period  of  6 
months  for  training  without  regard  to 
the  service  year  limitation. 

(3)  Milk  Market  Administrators. 

(4)  All  positions  on  the  staffs  of  the 
Milk  Market  Administrators. 

(g)-(k)  (Reserved). 

(1)  Food  Safety  and  Inspection 
Service.  (1H2)  (Reserved). 

(3)  Positions  of  meat  and  poultry 
inspectors  (veterinarians  at  GS-11  and 
below  and  nonveterinarians  at 
appropriate  grades  below  GS-11)  for 
employment  on  a  temporary, 
intermittent,  or  seasonal  basis,  not  to 
exceed  1,280  hours  a  year. 

(m)  Grain  Inspection.  Packers  and 
Stockyards  Administration.  (1)  One 
himdred  and  fifty  positions  of 
Agriciiltural  Commodity  Aid  (Grain), 
GS-2/4;  100  positions  of  Agricultiual 
Commodity  Technician  (Grain),  GS— 4/7; 
and  60  positions  of  Agricultural 
Commodity  Grader  (Grain),  GS-5/9,  for 
temporary  employment  on  a  part-time, 
intermittent,  or  seasonal  basis  not  to 
exceed  1,280  hours  in  a  service  year. 

(n)  Alternative  Agricultural  Research 
and  Commercialization  Corporation.  (1) 
Executive  Director. 

Section  213.3114    Department  of 
Commerce 

(a)  General.  (l)-(2)  (Reserved). 

(3)  Not  to  exceed  50  scientific  and 
technical  positions  whose  duties  are 
performed  primarily  in  the  Antarctic. 
Incumbents  of  these  positions  may  be 
stationed  in  the  continental  United 
States  for  periods  of  orientation, 
training,  analysis  of  data,  and  report 
writing. 

(bHc)  (Reserved). 

(d)  Bureau  of  the  Census.  (1) 
Managers,  supervisors,  technicians, 
clerks,  interviewers,  and  enumerators  in 
the  field  service,  for  time-limited 
employment  to  conduct  a  census.  ' 

(2)  Ciurent  Program  Interviewers 
employed  in  the  field  service. 

(e)-(h)  (Reserved). 
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(i)  Office  of  the  Under  Secretary  for 
International  Trade.  (1)  Fifteen 
positions  at  GS-12  and  above  in 
specialized  fields  relating  to 
international  trade  or  commerce  in  units 
under  the  jurisdiction  of  the  Under 
Secretary  for  International  Trade. 
Incumbents  will  be  assigned  to  advisory 
rather  than  to  operating  duties,  except 
as  operating  and  administrative 
responsibility  may  be  required  for  the 
conduct  of  pilot  studies  or  special 
projects.  Employment  xmder  this 
authority  will  not  exceed  2  years  for  an 
individual  appointee. 

(2)  (Reserved). 

(3)  Not  to  exceed  15  positions  in 
grades  GS-12  through  GS-15,  to  be 
filled  bv  persons  qualified  as  industrial 
or  marketing  specialists;  who  possess 
specialized  knowledge  and  experience 
in  industrial  production,  industrial 
operations  and  related  problems,  market 
structure  and  trends,  retail  and 
wholesale  trade  practices,  distribution 
channels  and  costs,  or  business 
financing  and  credit  procedures 
applicable  to  one  or  more  of  the  current 
segments  of  U.S.  industry  served  by  the 
Under  Secretary  for  International  Trade, 
and  the  subordinate  components  of  his 
organization  which  are  involved  in 
Domestic  Business  matters. 
Appointments  imder  this  authority  may 
be  made  for  a  period  of  not  to  exceed 

2  years  and  may,  with  prior  approval  of 
0PM,  be  extended  for  an  additional 
period  of  2  years. 

(j)  National  Oceanic  and  Atmospheric 
Administration.  (lH2)  (Reserved). 

(3)  All  civilian  positions  on  vessels 
operated  by  the  National  Ocean  Service. 

(4)  Temporary  positions  required  in 
connection  with  the  surveying 
operations  of  the  field  service  of  the 
National  Ocean  Service.  Appointment  to 
such  positions  shall  not  exceed  8 
months  in  any  1  calendar  year. 

(k)  (Reserved). 

(1)  National  Telecommunication  and 
Information  Administration.  (1) 
Seventeen  professional  positions  in 
grades  GS-13  through  GS-15. 

Section  213.3115    Department  of  Labor 

(a)  Office  of  the  Secretary.  (1) 
Chairman  and  five  members, 
Employees'  Compensation  Appeals 
Board. 

(2)  Chairman  and  eight  members, 
Benefits  Review  Board. 

(b)-(c)  (Reserved). 

(d)  Employment  and  Training 
Administration.  (1)  Not  to  exceed  10 
positions  of  Supervisory  Manpower 
Development  Specialist  and  Manpower 
Development  Specialist,  GS-7/15,  in  the 
Division  of  Indian  and  Native  American 
Programs,  when  filled  by  the 


appointment  of  persons  of  one-fourth  or 
more  Indian  blood.  These  positions 
require  direct  contact  with  Indian  tribes 
and  conmiunities  for  the  development 
and  administration  of  comprehensive 
employment  and  training  programs. 

Section  213.3116    Department  of- 
Health  and  Human  Services 

(a)  General.  (1)  Intermittent  positions, 
at  GS-15  and  below  and  WG-10  and 
below,  on  teams  under  the  National 
Disaster  Medical  System  including 
Disaster  Medical  Assistance  Teams  and 
specialty  teams,  to  respond  to  disasters, 
emergencies,  and  incidents/events 
involving  medical,  mortuary  and  public 
health  needs. 

(b)  Public  Health  Service.  {!)' 
(Reserved). 

(2)  Positions  at  Government  sanatoria 
when  filled  by  patients  during  treatment 
or  convalescence. 

(3)  (Reserved). 

(4)  Positions  concerned  with 
problems  in  preventive  medicine 
financed  or  participated  in  by  the 
Department  of  Health  and  Human 
Services  and  a  cooperating  State, 
county,  municipality,  incorporated 
organization,  or  an  individual  in  which 
at  least  one-half  of  the  expense  is 
contributed  by  the  participating  agency 
either  in  salaries,  quarters,  materials, 
equipment,  or  other  necessary  elements 
in  the  carrying  on  of  the  work. 

(5)-(6)  (Reserved). 

(7)  Not  to  exceed  50  positions 
associated  with  health  screening 
programs  for  refugees. 

(8)  All  positions  in  the  Public  Health 
Service  and  other  positions  in  the 
Department  of  Health  and  Human 
Services  directly  and  primarily  related 
to  providing  services  to  Indians  when 
filled  by  the  appointment  of  Indians. 
The  Secretary  of  Health  and  Human 
Services  is  responsible  for  defining  the 
term  "Indian." 

(9)  (Reserved). 

(10)  Health  care  positions  of  the 
National  Health  Service  Corps  for 
employment  of  any  one  individual  not 
to  exceed  4  years  of  service  in  health 
manpower  shortage  areas. 

(11)-(14)  (Reserved). 

(15)  Not  to  exceed  200  staff  positions, 
GS-15  and  below,  in  the  Immigration 
Health  Service,  for  an  emergency  staff  to 
provide  health  related  services  to 
foreign  entrants. 

(c)-(e)  (Reserved). 

(f)  The  President's  Council  on 
Physical  Fitness.  (1)  Four  staff 
assistants. 

Section  213.31 1 7    Department  of 
Education 

(a)  Positions  concerned  with  problems 
in  education  financed  and  participated 


in  by  the  Department  of  Education  and 
a  cooperating  State  educational  agency, 
or  imiversity  or  college,  in  which  there 
is  joint  responsibility  for  selection  and 
supervision  of  employees,  and  at  least 
one-half  of  the  expense  is  contributed 
by  the  cooperating  agency  in  salaries, 
quarters,  materials,  equipment,  or  other 
necessary  elements  in  the  carrying  on  of 
the  work. 

Section  213.3124    Board  of  Governors, 
Federal  Reserve  System 

(a)  All  positions. 

Section  213.3127    Department  of 
Veterans  Affairs 

(a)  Construction  Division.  (1) 
Temporary  construction  workers  paid 
from  "piuchase  and  hire"  funds  and 
appointed  for  not  to  exceed  the  duration 
of  a  construction  project. 

(b)  Not  to  exceed  400  positions  of 
rehabilitation  counselors.  GS-3  through 
GS-11,  in  Alcoholism  Treatment  Units 
and  Drug  Dependence  Treatment 
Centers,  when  filled  by  former  patients. 

(c)  Board  of  Veterans'  Appeals.  (1) 
Positions,  GS-15,  when  filled  by  a 
member  of  the  Board.  Except  as 
provided  by  section  201(d)  of  Public 
Law  100-687,  appointments  under  this 
authority  shdl  be  for  a  term  of  9  years, 
and  may  be  renewed. 

(2)  Position^,  GS-15,  when  filled  by  a 
non-member  of  the  Board  who  is 
awaiting  Presidential  approval  for 
appointment  as  a  Board  member. 

(d)  Not  to  exceed  600  positions  at 
grades  GS-3  through  GS-11,  involved  in 
the  Depeirtment's  Vietnam  Era  Veterans 
Readjustment  Counseling  Service. 

Section  213.3128    Broadcasting  Board 
of  Governors 

(a)  International  Broadcasting  Bureau. 
(1)  Not  to  exceed  200  positions  at  grades 
GS-15  and  below  in  the  Office  of  Cuba 
Broadcasting.  Appointments  may  not  be 
made  under  this  authority  to 
administrative,  clerical,  and  technical 
support  positions. 

Section  213.3132    Small  Business 
Administration 

(a)  When  the  President  under  42 
U.S.C.  1855-1855g,  the  Secretary  of 
Agriculture  under  7  U.S.C.  1961.  or  the 
Small  Business  Administration  under 
15  U.S.C.  636(b)(1)  declares  an  area  to 
be  a  disaster  area,  positions  filled  by 
time-limited  appointment  of  employees 
to  make  and  administer  disaster  loans  in 
the  area  under  the  Small  Business  Act, 
as  amended.  Service  imder  this 
authority  may  not  exceed  4  years,  and 
no  more  than  2  years  may  be  spent  on 
a  single  disaster.  Exception  to  this  time 
limit  may  only  be  made  with  prior 
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Office  approval.  Appointments  under 
this  authority  may  not  be  used  to  extend 
the  2-year  service  limit  contained  in 
paragraph  (b)  below.  No  one  may  be 
appointed  imder  this  authority  to 
positions  engaged  in  long-term 
maintenance  of  loan  portfolios. 

(b)  When  the  President  under  42 
U.S.C.  1855-1855g.  the  Secretary  of 
Agriculture  under  7  U.S.C.  1961,  or  the 
Small  Business  Administration  imder 
15  U.S.C.  636(b)(1)  declares  an  area  to 
be  a  disaster  area,  positions  filled  by 
time-limited  appointment  of  employees 
to  make  and  admiiiister  disaster  loans  in 
that  area  under  the  Small  Business  Act, 
as  amended.  No  one  may  serve  imder 
this  authority  for  more  than  an  aggregate 
of  2  years  without  a  break  in  service  of 
at  least  6  months.  Persons  who  have  had 
more  than  2  years  of  service  under 
paragraph  (a)  of  this  section  must  have 

a  break  in  service  of  at  least  8  months 
following  such  service  before 
appointment  under  this  authority.  No 
one  may  be  appointed  under  this 
authority  to  positions  engaged  in  long- 
term  maintenance  of  loan  portfolios. 

Section  213.3133    Federal  Deposit 
Insurance  Corporation 

(a)-(b)  (Reserved). 

(c)  Temporary  positions  located  at 
closed  banks  or  savings  and  loan 
institutions  that  are  concerned  with 
liquidating  the  assets  of  the  institutions, 
liquidating  loans  to  the  institutions,  or 
paying  the  depositors  of  closed  insured 
institutions.  New  appointments  may  be 
made  under  this  authority  only  during 
the  60  days  immediately  following  the 
institution's  closing  date.  Such 
appointments  may  not  exceed  1  year, 
but  may  be  extended  for  not  to  exceed 

1  additional  year. 

Section  213.3136    U.S.  Soldiers'  and 
Airmen's  Home 

(a)  (Reserved). 

(b)  Positions  when  filled  by  member- 
residents  of  the  Home. 


Section  213.3146 
System 


Selective  Service 


(a)  State  Directors. 

Section  213.3148    National 
Aeronautics  and  Space  Administration 

(a)  One  hundred  and  fifty  alien 
scientists  having  special  qualifications 
in  the  fields  of  aeronautical  and  space 
research  where  such  employment  is 
deemed  by  the  Administrator  of  the 
National  Aeronautics  and  Space 
Administration  to  be  necessary  in  the 
public  interest. 


Section  213.3155    Social  Security 
Administration 

(a)  Six  positions  of  Social  Insurance 
Representative  in  the  district  offices  of 
the  Social  Security  Administration  in 
the  State  of  Arizona  when  filled  by  the 
appointment  of  persons  of  one-fourth  or 
more  Indian  blood. 

(b)  Seven  positions  of  Social 
Insurance  Representative  in  the  district 
offices  of  the  Social  Security 
Administration  in  the  State  of  New 
Mexico  when  filled  by  the  appointment 
of  persons  of  one-fourth  or  more  Indian 
blood. 

(c)  Two  positions  of  Social  Insurance 
Representative  in  the  district  offices  of 
the  Social  Security  Administration  in 
the  State  of  Alaska  when  filled  by  the 
appointments  of  persons  of  one-fourth 
or  more  Alaskan  Native  blood  (Eskimos, 
Indians,  or  Aleuts). 

Section  213.3162    The  President's 
Crime  Prevention  Council 

(a)  Up  to  7  positions  established  in 
the  President's  Crime  Prevention 
Council  office  created  by  the  Violent 
Crime  Control  and  Law  Enforcement 
Act  of  1994.  No  new  appointments  may 
be  made  under  this  authority  after 
March  31, 1998. 

Section  213.3165    Chemical  Safety  and 
Hazard  Investigation  Board 

(a)  Up  to  37  positions  established  to 
create  tixe  Chemical  Safety  and  Hazard 
Investigation  Board.  No  new 
appointments  may  be  made  under  this 
authority  after  December  31,  2000. 

(b)  Six  positions  of  either  Chemical 
Incident  Investigators  or  Chemical 
Safety  Reconunendation  Specialists,  in 
the  Office  of  Investigations  and  Safety 
Programs.  No  new  appointments  may  be 
made  under  this  authority  after 
September  30.  2002. 

Section  213.3166    Court  Services  and 
Offender  Supervision  Agency  of  the 
District  of  Columbia 

(a)  All  positions,  except  for  the 
Director,  established  to  create  the  Court 
Services  and  Offender  Supervision 
Agency  of  the  District  of  Columbia.  No 
new  appointments  may  be  made  under 
this  authority  after  September  30,  2002. 

Section  213.3174    Smithsonian 
Institution 

(a)  (Reserved). 

(b)  All  positions  located  in  Panama 
which  are  part  of  or  which  support  the 
Smithsonian  Tropical  Research 
Institute. 

(c)  Positions  at  GS-15  and  below  in 
the  National  Museum  of  the  American 
Indian  requiring  knowledge  of.  and 
experience  in.  tribal  customs  and 


culture.  Such  positions  comprise 
approximately  10  percent  of  the 
Museum's  positions  and,  generally,  do 
not  include  secretarial,  clerical, 
administrative,  or  program  support 
positions. 

Section  213.3175    Woodrow  Wilson 
International  Center  for  Scholars 

(a)  One  Asian  Studies  Program 
Administrator,  one  International 
Security  Studies  Program 
Administrator,  one  Latin  American 
Program  Administrator,  one  Russian 
Studies  Program  Administrator,  one 
West  European  Program  Administrator, 
one  Environmental  Change  &  Security 
Studies  Program  Administrator,  one 
United  States  Studies  Program 
Administrator,  and  two  Social  Science 
Program  Administrators. 

Section  213.3178    Community 
Development  Financial  Institutions 
Fund 

(a)  All  positions  in  the  Fund  and 
positions  created  for  the  purpose  of 
establishing  the  Fund's  operations  in 
accordance  with  the  Community 
Development  Banking  and  Financial 
Institutions  Act  of  1994,  except  for  any 
positions  required  by  the  Act  to  be  filled 
by  competitive  appointment.  No  new 
appointments  may  be  made  under  this 
authority  after  September  23, 1998. 

Section  213.3180    Utah  Reclamation 
and  Conservation  Commission 

(a)  Executive  Director. 

Section  213.3182    National  Foundation 
on  the  Arts  and  the  Humtmitie$ 

(a)  National  Endowment  for  the  Arts. 
(1)  Artistic  and  related  positions  at 
grades  GS-13  through  GS-15  engaged  in 
the  review,  evaluation  and 
administration  of  applications  and 
grants  supporting  the  arts,  related 
research  and  assessment,  policy  and 
program  development,  arts  education, 
access  programs  and  advocacy  or 
evaluation  of  critical  arts  projects  and 
outreach  programs.  Duties  require 
artistic  stature,  in-depth  knowledge  of 
arts  disciplines  and/or  artistic-related 
leadership  qualities. 

Section  213.3190    African  Development 
Foundation 

(a)  One  Enterprise  Development  Fund 
Manager.  Appointment  authority  is 
limited  to  four  years  unless  extended  by 
the  Office. 

Section  213.3191    Office  of  Personnel 
Management 

(a)-(c)  (Reserved). 
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(d)  Part-time  and  intermittent 
positions  of  test  examiners  at  grades 

_GS-8  and  below. 

Section  213.3194    Department  of 
Transportation 

(a)  U.S.  Coast  Guard.  (1)  (Reserved). 

(2)  Lamplighters. 

(3)  Professors,  Associate  Professors, 
Assistant  Professors,  Instructors,  one 
Principal  Librarian,  one  Cadet  Hostess, 
and  one  Psychologist  (Counseling)  at  the 
Coast  Guard  Academy,  New  London, 
Connecticut. 

(b)-(d)  (Reserved). 

(e)  Maritime  Administration.  (l)-{2) 
(Reserved). 

(3)  All  positions  on  Government- 
owned  vessels  or  those  bareboats 
chartered  to  the  Government  and 
operated  by  or  for  the  Maritime 
Administration. 

(4)-(5)  (Reserved). 

(6)  U.S.  Merchant  Marine  Academy, 
positions  of:  Professors,  Instructors,  and 
Teachers,  including  heads  of 
Departments  of  Physical  Education  and 
Athletics.  Humanities,  Mathematics  and 
Science,  Maritime  Law  and  Economics, 
Nautical  Science,  and  Engineering; 
Coordinator  of  Shipboard  Training;  the 
Commandant  of  Midshipmen,  the 
Assistant  Commandant  of  Midshipmen; 
Director  of  Music;  three  Battalion 
Officers;  three  Regimental  Affairs 
Officers;  and  one  Training 
Administrator. 

(7)  U.S.  Merchant  Marine  Academy 
positions  of:  Associate  Dean;  Registrar; 
Director  of  Admissions;  Assistant 
Director  of  Admissions;  Director,  Office 
of  External  Affairs;  Placement  Officer; 
Administrative  Librarian;  Shipboard 
Training  Assistant;  three  Academy 
Training  Representatives;  and  one 
Education  Program  Assistant. 

Section  213.3195    Federal  Emergency 
Management  Agency 

(a)  Field  positions  at  grades  GS-15 
and  below,  or  equivalent,  which  are 
engaged  in  work  directly  related  to 
unique  response  efforts  to 
environmental  emergencies  not  covered 
by  the  Disaster  Relief  Act  of  1974, 
Public  Law  93-288,  as  amended. 
Employment  under  this  authority  may 
not  exceed  36  months  on  any  single 
emergency.  Persons  may  not  be 
employed  under  this  authority  for  long- 
term  duties  or  for  work  not  directly 
necessitated  by  the  emergency  response 
effort. 

(b)  Not  to  exceed  30  positions  at 
grades  GS-15  and  below  in  the  Offices 
of  Executive  Administration,  General 
Counsel,  Inspector  General, 
Comptroller,  Public  Affairs,  Personnel, 
Acquisition  Management,  and  the  State 


and  Local  Program  and  Support 
Directorate  which  are  engaged  in  work 
directly  related  to  unique  response 
efforts  to  environmental  emergencies 
not  covered  by  the  Disaster  Relief  Act  of 
1974,  Public  Law  93-288,  as  amended. 
Employment  under  this  authority  may 
not  exceed  36  months  on  any  single 
emergency,  or  for  long-term  duties  or 
work  not  directly  necessitated  by  the 
emergency  response  effort.  No  one  may 
be  reappointed  under  this  authority  for 
service  in  connection  with  a  different 
emergency  unless  at  least  6  months  have 
elapsed  since  the  individual's  latest 
appointment  imder  this  authority. 

(c)  Not  to  exceed  350  professional  and 
technical  positions  at  grades  GS-5 
through  GS-15,  or  equivalent,  in  Mobile 
Emergency  Response  Support 
Detachments  (MERS). 

Section  213.3199    Temporary 
Organizations 

(a)  Positions  on  the  staffs  of  temporary 
boards  and  commissions  which  are 
established  by  law  or  Executive  order 
for  specified  periods  not  to  exceed  4 
years  to  perform  specific  projects.  A 
temporary  board  or  commission 
originally  established  for  less  than  4 
years  and  subsequently  extended  may 
continue  to  fill  its  staff  positions  under 
this  authority  as  long  as  its  total  life, 
including  extension(s),  does  not  exceed 
4  years.  No  board  or  conmiission  may 
use  this  authority  for  more  than  4  years 
to  make  appointments  and  position 
changes  unless  prior  approval  of  the 
Office  is  obtained. 

fb)  Positions  on  the  staffs  of 
temporary  organizations  established 
within  continuing  agencies  when  all  of 
the  following  conditions  are  met:  (1) 
The  temporary  organization  is 
established  by  an  authority  outside  the 
agency,  usually  by  law  or  Executive 
order;  (2)  the  temporary  organization  is 
established  for  an  initial  period  of  4 
years  or  less  and,  if  subsequently 
extended,  its  total  life  including 
extension(s)  will  not  exceed  4  years;  (3) 
the  work  to  be  performed  by  the 
temporary  organization  is  outside  the 
agency's  continuing  responsibilities; 
and  (4)  the  positions  filled  under  this 
authority  are  those  for  which  other 
staffing  resources  or  authorities  are  not 
available  within  the  agency.  An  agency 
may  use  this  authority  to  fill  positions 
in  organizations  which  do  not  meet  all 
of  the  above  conditions  or  to  make 
appointments  and  position  changes  in  a 
single  organization  during  a  period 
longer  than  4  years  only  with  prior 
approval  of  the  Office. 


Schedules 

Section  21 3.3202    Entire  Executive 
Civil  Service 

(a)  Student  Educational  Employment 
Program — Student  Temporary 
Employment  Program.  (1)  Students  may 
be  appointed  to  the  Student  Temporary 
Employment  Program  if  they  are 
pursuing  any  of  the  following 
educational  programs: 

(i)  High  School  Diploma  or  General 
Equivalency  Diploma  (GED); 

(ii)  Vocational/Technical  certificate; 

(ill)  Associate  degree; 

(iv)  Baccalaureate  degree; 

(v)  Graduate  degree;  or 

(vi)  Professional  degree 
***** 

(The  remaining  text  of  provisions 
pertaining  to  the  Student  Temporary  ■ 
Employment  Program  can  be  found  in  5 
CFR  213.3202(a).) 

(b)  Student  Educational  Employment 
Program — Student  Career  Experience 
Program.  (l)(i)  Students  may  be    ^ 
appointed  to  the  Student  Career 
Experience  Program  if  they  are  pursuing 
any  of  the  following  educational 
programs: 

(A)  High  school  diploma  or  General 
Equivalency  Diploma  (GED); 

(B)  Vocational/Technical  certificate; 

(C)  Associate  degree; 

(D)  Baccalaureate  degree; 

(E)  Graduate  degree;  or 

(F)  Professional  degree.  " 
(ii)  Student  participemts  in  the  Harry 

S.  Truman  Foundation  Scholarship 
Program  under  the  provision  of  Public 
Law  93-842  are  eligible  for 
appointments  luider  the  Student  Career 
Experience  Program. 
[The  remaining  text  of  provisions 
pertaining  to  the  Student  Career 
Experience  Program  can  be  found  in  5 
CFR  213.3202(b).] 
***** 

(c)-(i)  (Reserved). 

(j)  Special  executive  development 
positions  established  in  connection  vnth 
Senior  Executive  Service  candidate 
development  programs  which  have  been 
approved  by  OPM.  A  Federal  agency 
may  make  new  appointments  under  this 
authority  for  any  period  of  employment 
not  exceeding  3  years  for  one 
individual. 

(k)  Positions  at  grades  GS-15  and 
below  when  filled  by  individuals  who 
(1)  are  placed  at  a  severe  disadvantage 
in  obtaining  employment  because  of  a 
psychiatric  disability  evidenced  by 
hospitalization  or  outpatient  treatment 
and  have  had  a  significant  period  of 
substantially  disrupted  employment  . 
because  of  the  disability;  and  (2)  are 
certified  to  a  specific  position  by  a  State 
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vocational  rehabilitation  counselor  or  a 
Veterans  Administration  counseling 
psychologist  (or  psychiatrist)  who 
indicates  that  they  meet  the  severe 
disadvantage  criteria  stated  above,  that 
they  are  capable  of  functioning  in  the 
positions  to  which  they  will  be 
appointed,  and  that  any  residual 
disability  is^ot  job  related. 
Employment  of  any  individual  under 
this  authority  may  not  exceed  2  years 
following  each  significant  period  of 
mental  illness. 

(1)  (Reserved). 

(m)  Positions  when  filled  imder  any 
of  the  following  conditions:  (1) 
Appointment  at  grades  GS-15  and 
above,  or  equivalent,  in  the  same  or  a 
different  agency  without  a  break  in 
service  from  a  career  appointment  in  the 
Senior  Executive  Service  (SES)  of  an' 
individual  who: 

(i)  Has  completed  the  SES 
probationary  period; 
"  (ii)  Has  been  removed  from  the  SES 
because  of  less  than  fully  successful 
executive  performance  or  a  reduction  in 
force;  and 

(iii)  Is  entitled  to  be  placed  in  another 
civil  service  position  imder  5  U.S.C. 
3594(b). 

(2)  Appointment  in  a  different  agency 
without  a  break  in  service  of  an 
individual  originally  appointed  under 
paragraph  (m)(l). 

(3)  Reassignment,  promotion,  or 
demotion  within  the  same  agency  of  an 
individual  appointed  under  this 
authority. 

(n)  Positions  when  filled  by 
preference  eligibles  or  veterans  who 
have  been  separated  from  the  armed 
forces  luider  honorable  conditions  after 
3  years  or  more  of  continuous  active 
service  and  who,  in  accordance  with  5 
U.S.C.  3304(f)  (Pub.  L.  105-339), 
applied  for  these  positions  under  merit 
promotion  procedures  when 
applications  were  being  accepted  by  the 
agency  bom  individuals  outside  its  own 
workforce.  These  veterans  may  be 
promoted,  demoted,  or  reassigned,  as 
appropriate,  to  other  positions  within 
the  agency  but  would  remain  employed 
imder  this  excepted  authority  as  long  as 
there  is  no  break  in  service.  No  new 
appointments  may  be  made  under  this 
authority  after  November  30, 1999. 

Section  213.3203    Executive  Office  of 
the  President 

(a)  (Reserved). 

(b)  Office  of  the  Special 
Representative  for  Trade  Negotiations. 
(1)  Seventeen  positions  of  economist  at 
grades  GS-12  through  GS-15. 

Section  213.3204    Department  of  State 
(a)-(c)  (Reserved). 


(d)  Fourteen  positions  on  the 
household  staff  of  the  President's  Guest 
House  (Blair  and  Blair-Lee  Houses). 

(e)  (Reserved). 

(f)  Scientific,  professional,  and 
technical  positions  at  grades  GS-12  to 
GS-15  when  filled  by  persons  having 
special  qualifications  in  foreign  policy 
matters.  Total  employment  under  this 
authority  may  not  exceed  4  years. 

Section  21 3.3205    Department  of  the 
Treasury 

(a)  Positions  of  Deputy  Comptroller  of 
the  Currency,  Chief  National  Bank 
Examiner,  Assistant  Chief  National 
Bank  Examiner,  Regional  Administrator 
of  National  Banks,  Deputy  Regional 
Administrator  of  National  Banks, 
Assistant  to  the  Comptroller  of  the 
Currency,  National  Bank  Examiner, 
Associate  National  Bank  Examiner,  and 
Assistant  National  Bank  Examiner, 
whose  salaries  are  paid  from 
assessments  against  national  banks  and 
other  financial  institutions. 

(b)-(c)  (Reserved). 

(d)  Positions  concerned  with  the 
protection  of  the  life  and  safety  of  the 
President  and  members  of  his 
immediate  family,  or  other  persons  for 
whom  similar  protective  services  are 
prescribed  by  law,  when  filled  in 
accordance  with  special  appointment 
procedures  approved  by  OPM.  Service 
imder  this  authority  may  not  exceed  (1) 
a  total  of  4  years;  or  (2)  120  days 
following  completion  of  the  service 
reqidred  for  conversion  under  Executive 
Order  11203,  whichever  comes  first. 

(a)  Positions,  grades  GS-5  through  12, 
of  Treasury  Enforcement  Agent  in  the 
Biu^au  of  Alcohol,  Tobacco,  and 
Firearms;  and  Treasury  Enforcement 
Agent,  Pilot,  Marine  Enforcement 
Officer,  and  Aviation  Enforcement 
Officer  in  the  U.S.  Customs  Service. 
Service  under  this  authority  may  not 
exceed  3  years  and  120  days. 

Section  213.3206    Department  of 
Defense 

(a)  Office  of  the  Secretary.  (1) 
(Reserved). 

(2)  Professional  positions  at  GS-11 
through  GS-15  involving  systems,  costs, 
and  economic  analysis  functions  in  the 
Office  of  the  Assistant  Secretary 
(Program  Analysis  and  Evaluation);  and 
in  the  Office  of  the  Deputy  Assistant 
Secretary  (Systems  Policy  and 
Information)  in  the  Office  of  the 
Assistant  Secretary  (Comptroller). 

(3)-(4)  (Reserved). 

(5)  Four  Net  Assessment  Analysts. 

(b)  Interdepartmental  activities.  (1) 
Five  positions  to  provide  general 
administration,  general  art  and 
information,  photography,  and/or  visual 


information  support  to  the  White  House 
Photographic  Service. 

(2)  Eight  positions,  GS-15  or  below, 
in  the  White  House  Military  Office, 
providing  support  for  airlift  operations, 
special  events,  security,  and/or 
administrative  services  to  the  Office  of 
the  President. 

(c)  National  Defense  University.  (1) 
Sixty-one  positions  of  Professor,  GS-13/ 
15,  for  employment  of  any  one 
individual  on  an  initial  appointment  not 
to  exceed  3  years,  which  may  be 
renewed  in  any  increment  from  1  to  6 
years  indefinitely  thereafter. 

(d)  General.  (1)  One  position  of  Law 
Enforcement  Liaison  Officer  (Drugs), 
GS-3pl-15,  U.S.  European  Command. 

(2)  Acquisition  positions  at  grades 
GS-5  through  GS-1 1 .  whose 
incumbents  have  successfully 
completed  the  required  course  of 
education  as  participants  in  the 
Department  of  Defense  scholarship 
program  authorized  imder  10  U.S.C. 
1744. 

(e)  Office  of  the  Inspector  General.  (1) 
Positions  of  Criminal  Investigator,  GS- 
1811-5/15. 

(f)  Department  of  Defense  Polygraph 
Institute,  Fort  McClellan,  Alabama.  (1) 
One  Director,  GM-15. 

(g)  Defense  Security  Assistance 
Agency.  All  feculty  members  with 
instructor  and  research  duties  at  the 
Defense  Institute  of  Security  Assistance 
Management,  Wright  Patterson  Air 
Force  Base,  Dayton,  Ohio.  Individual 
appointments  under  this  authority  will 
be  for  an  initial  3-year  period,  which 
may  be  followed  by  an  appointment  of 
indefinite  duration. 

Section  213.3207    Department  of  the 
Army 

(a)  U.S.  Army  Command  and  General 
Staff  College.  (1)  Seven  positions  of 
professors,  instructors,  and  education 
speciahsts.  Total  employment  of  any 
individual  under  this  authority  may  not 
exceed  4  years. 

Section  213.3208    Department  of  the 

Navy 

(a)  Naval  Underwater  Systems  Center, 
New  London,  Cormecticut.  One  position 
of  Oceanographer,  grade  GS-1 4,  to 
function  as  project  director  and  manager 
for  research  in  the  weapons  systems 
applications  of  ocean  eddies. 

(b)  All  civiUan  faculty  positions  of 
professors,  instructors,  and  teachers  on 
the  staff  of  the  Armed  Forces  Staff 
College,  Norfolk,  Virginia. 

(c)  One  Director  and  four  Research 
Psychologists  at  the  professor  or  GS-15 
level  in  the  Defense  Personnel  Security 
Research  and  Education  Center. 
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(d)  All  civilian  professor  positions  at 
the  Marine  Corps  Command  and  Staff 
College. 

ie)  One  position  of  Staff  Assistant, 
GS-301-15,  whose  incimibent  will 
manage  the  Navy's  Executive  Dining 
facilities  at  the  Pentagon. 

(f)  One  position  of  Housing 
Management  Specialist,  GM-11 73-14, 
involved  with  the  Bachelor  Quarters 
Management  Study.  No  new 
appointments  may  be  made  under  this 
authority  after  February  29, 1992. 

Section  213. 3209    Department  of  the 
Air  Force 

(a)  Not  to  exceed  four 
interdisciplinary  positions  for  the  Air 
Research  Institute  at  the  Air  University, 
Maxwell  Air  Force  Base,  Alabama,  for 
employment  to  complete  studies 
proposed  by  candidates  and  acceptable 
to  the  Air  Force.  Initial  appointments 
are  made  not  to  exceed  3  years,  with  an 
option  to  renew  or  extend  the 
appointments  in  increments  of  1,  2,  or 
3  years  indefinitely  thereafter. 

(bHc)  (Reserved). 

(d)  Positions  of  Instructor  or 
professional  academic  staff  at  the  Air 
University,  associated  with  courses  of 
instruction  of  varying  diuations,  for 
employment  not  to  exceed  3  years, 
which  may  be  renewed  for  an  indefinite 
period  thereafter. 

(e)  One  position  of  Director  of 
Development  and  Alumni  Programs, 
GS-301-13,  with  the  U.S.  Air  Force 

-  Academy,  Colorado. 

Section  213.3210    Department  of 
Justice 

(a)  Criminal  Investigator  (Special 
Agent)  positions  in  the  Drug 
Enforcement  Administration.  New 
appointments  may  be  made  under  this 
airihority  only  at  grades  GS-5  through 
11.  Service  under  the  authority  may  not 
exceed  4  years.  Appointments  made 
imder  this  authority  may  be  converted 
to  career  or  career-conditional 
appointments  under  the  provisions  of 
Executive  Order  12230,  subject  to 
conditions  agreed  upon  between  the 
Department  and  0PM. 

(b)  (Reserved). 

(c)  Not  to  exceed  400  positions  at 
grades  GS-5  through  15  assigned  to 
regional  task  forces  established  to 
conduct  special  investigations  to  combat 
drug  trafficking  and  organized  crime. 

(d)  (Reserved). 

(e)  Positions,  other  than  secretarial, 
GS-6  through  GS-15.  requiring 
knowledge  of  the  bankruptcy  process, 
on  the  staff  of  the  offices  of  United 
States  Trustees  or  the  Executive  Office 
for  U.S.  Trustees. 


Section  213.3213    Department  of 
Agriculture 

(a)  Foreign  Agricultural  Service.  (1) 
Positions  of  a  project  nature  involved  in 
international  technical  assistance 
activities.  Service  under  this  authority 
may  not  exceed  5  years  on  a  single 
project  for  any  individual  unless 
delayed  completion  of  a  project  justifies 
an  extension  up  to  but  not  exceeding  2 
years. 

(b)  General.  (1)  Temporary  positions 
of  professional  Research  Scientists,  GS— 
15  or  below,  in  the  Agricultxiral 
Research  Service  and  the  Forest  Service, 
when  such  positions  are  established  to 
support  the  Research  Associateship 
Program  and  are  filled  by  persons 
having  a  doctoral  degree  in  an 
appropriate  field  of  study  for  research 
activities  of  mutual  interest  to 
appointees  and  the  agency. 
Appointments  are  limited  to  proposals 
approved  by  the  appropriate 
Administrator.  Appointments  may  be 
made  for  initial  periods  not  to  exceed  2 
years  and  may  be  extended  for  up  to  2 
additional  years.  Extensions  beyond  4 
years,  up  to  a  maximum  of  2  additional 
years,  may  be  granted,  but  only  in  very 
rare  and  unusual  circumstances,  as 
determined  by  the  Personnel  Officer, 
Agricultural  Research  Service,  or  the 
Personnel  Officer,  Forest  Service. 

(2)  Not  to  exceed  55  Executive 
Director  positions,  GM-301-14/15,  with 
the  State  Rural  Development  Councils 
in  support  of  the  Presidential  Rural 
Development  Initiative. 

Section  213.3214    Department  of 
Commerce 

(a)  Bureau  of  the  Census.  (1) 
(Reserved). 

(2)  Not  to  exceed  50  Community 
Services  Specialist  positions  at  the 
equivalent  of  GS-5  through  GS-12. 

(3)  (Reserved). 
(b)-(c)  (Reserved). 

(d)  National  Telecommunications  and 
Information  Administration.  (1)  Not  to 
exceed  10  positions  of 
Telecommunications  Policy  Analysts, 
grades  GS-11  through  15.  Employment 
under  this  authority  may  not  exceed  2 
years. 

Section  213.3215    Department  of  Labor 

(a)  Chairman,  two  Members,  and  one 
Alternate  Member,  Administrative 
Review  Board. 

(b)  (Reserved). 

(c)  Bureau  of  International  Labor 
Affairs.  (1)  Positions  in  the  Office  of 
Foreign  Relations,  which  are  paid  by 
outside  funding  sources  under  contracts 
for  specific  international  labor  market 
technical  assistance  projects. 


Appointments  under  this  authinity  may 
not  be  extended  beyond  the  expiration 
date  of  the  project. 

Section  213.3217    Department  of 
Education 

(a)  Seventy-five  positions,  not  in 
excess  of  GS-13,  of  a  professional  or 
analytical  nature  when  filled  by 
persons,  other  than  college  faculty 
members  or  candidates  working  toward 
college  degrees,  who  are  participating  in 
midcareer  development  programs 
authorized  by  Federal  statute  or 
regulation,  or  sponsored  by  private 
nonprofit  organizations,  when  a  period 
of  work  experience  is  a  requirement  for 
completion  of  an  organized  study 
program.  Employment  under  this 
authority  shall  not  exceed  1  year. 

(b)  Fifty  positions,  GS-7  through  GS- 
11,  concerned  with  advising  on 
education  policies,  practices,  and 
procedures  imder  unusual  and 
abnormal  conditions.  Persons  employed 
under  this  provision  must  be  bona  fide 
elementary  school  and  high  school 
teachers.  Appointments  under  this 
authority  may  be  made  for  a  period  of 
not  to  exceed  1  year,  and  may,  with  the 
prior  approval  of  the  Office  of  Personnel 
Management,  be  extended  for  an 
additional  period  of  1  year. 

Section  213.3227    Department  of 
Veterans  Affairs 

(a)  Not  to  exceed  800  principal 
investigatory,  scientific,  professional, 
and  technical  positions  at  grades  GS-11 
and  above  in  the  medical  research 
program. 

(b)  Not  to  exceed  25  Criminal 
Investigator  (Undercover)  positions,  GS- 
1811,  in  grades  5  through  12, 
conducting  imdercover  investigations  in 
the  Veterans  Health  Administration 
supervised  by  the  VA,  Office  of 
Inspector  General.  Initial  appointments 
shedl  be  greater  than  1  year,  but  not  to 
exceed  4  years  and  may  be  extended 
indefinitely  in  1-year  increments. 

Section  213.3236    U.S.  Soldiers' and 
Airmen's  Home 

(a)  (Reserved). 

(b)  Director,  Health  Care  Services; 
Director,  Member  Services;  Director, 
Logistics;  and  Director,  Plans  and 
Programs. 

Section  213.3240    National  Archives 
and  Becords  Administration 

(a)  Executive  Director,  National 
Historical  Publications  and  Records 
Commission. 
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Section  213.3248    National 
Aeronautics  and  Space  Administration 

(a)  Not  to  exceed  40  positions  of 
Command  Pilot,  Pilot,  and  Mission 
Specialist  candidates  at  grades  GS-7 
through  15  in  the  Space  Shuttle 
Astronaut  program.  Employment  imder 
this  authority  may  not  exceed  3  years. 

Section  213.3255    Social  Security 
Administration 

(a)  Temporary  and  time-limited 
positions  in  the  Ticket  to  Work  and 
Work  Incentives  Advisory  Panel.  No 
employees  may  be  appointed  after 
November  17,  2007. 


Section  213.3274    Smithsonian 
Institution 

(a)  (Reserved). 

(b)  Freer  Gallery  of  Art.  (1)  Not  to 
exceed  four  positions  of  Oriental  Art 
Restoration  Specialist  at  grades  GS-9 
through  GS-15. 

Section  213.3276    Appalachian 
Regional  Commission 

(a)  Two  Program  Coordinators. 

Section  213.3278    Armed  Forces 
Retirement  Home 

(a)  Naval  Home,  Gulfport,  Mississippi. 
(1)  One  Resource  Management  Officer 
position  and  one  Public  Works  Officer 
position,  GS/GM-15  and  below. 

Section  213.3282    National  Foundation 
on  the  Arts  and  the  Humanities 

(a)  (Reserved). 

(b)  National  Endowment  for  the 
Humanities.  (1)  Profession^  positions  at 
grades  GS-11  through  GS-15  engaged  in 
the  review,  evaluation,  and 
administration  of  grants  supporting 
scholarship,  education,  and  public 
programs  in  the  humanities,  the  duties 
of  which  require  indepth  knowledge  of 
a  discipline  of  the  himianities. 

Section  213.3291    Office  of  Personnel 
Management 

(a)  Not  to  exceed  eight  positions  of 
Associate  Director  at  the  Executive 
Seminar  Centers  at  grades  GS-1 3  and 
GS-14.  Appointments  may  be  made  for 
any  period  up  to  3  years  and  may  be 
extended  without  prior  approval  for  any 
individual.  Not  more  than  half  of  the 
authorized  faculty  positions  at  any  one 
Executive  Seminar  Center  may  be  filled 
under  this  authority. 

(b)  Twelve  positions  of  faculty 
members  at  grades  GS-13  through  15,  at 
the  Federal  Executive  Institute.  Initial 
appointments  imder  this  authority  may 
be  made  for  any  period  up  to  3  years 
and  may  be  extended  in  1-,  2-,  or  3-year 
increments  indefinitely  thereafter. 


Schedule  C 

Section  213.3303    Executive  Office  of 
the  President 

Council  of  Economic  Advisers 

CEA  1    Confidential  Assistant  to  the 

Chairman 
CEA  4    Confidential  Assistant  to  the 

Chairman 
CEA  5    Administrative  Operations 

Assistant  to  a  Member 

Coimcil  on  Environmental  Quality 

CEQ 1    Associate  Director  for  Energy 

and  Transportation  to  the  Chairman 
CEQ  10    Associate  Director  for 

Communications  to  the  Chair,  Council 

on  Economic  Quality 
CEQ  12    Enviroimiental  Research 

Assistant  to  the  Chief  of  Staff 
CEQ  1 7    Special  Assistant  to  the  Chair, 

Council  on  Economic  Quality 

Office  of  Management  and  Budget 

OMB  4    Associate  Administrator  to  the 

Administrator,  Office  of  Procurement 

Policy 
OMB  9    Special  Assistant  to  the 

Administrator,  Office  of  Information 

and  Regulatory  Affairs  , 
OMB  10    Legislative  Analyst  to  the 

Associate  Director  for  Legislative 
vAffairs 
OMB  1 1    Staff  Assistant  to  the  Director, 

Office  of  Management  and  Budget 
OMB  12    Confidential  Assistant  to  the 

Counselor  to  the  Director,  Office  of 

Federal  Financial  Management  OMB 
OMB  15    Public  Affairs  Officer  to  the 

Associate  Director  for 

Communications 
OMB  20    Special  Assistant  to  the 

Associate  Director  for  Information 

Technology  and  E-Govemment 
OMB  21    Counselor  to  the  Controller, 

Office  of  Federal  Financial 

Management 
OMB  23    Deputy  Director  to  the 

Associate  Director  for 

Communications 
OMB  25    Special  Assistant  to  the 

Associate  Director  for  Information 

Technology  and  E-Govemment 
OMB  26    Confidential  Assistant  to  the 

Assistant  Director  for  Administration 
OMB  27    Confidential  Assistant  to  the 

Deputy  Director,  Office  of 

Management  and  Budget 
OMB  28    Legislative  Assistant  to  the 

Associate  Director  for  Legislative 

Affairs 
OMB  30    Confidential  Assistant  to  the 

Associate  Director  for  Information 

Technology  and  E-Govemment 
OMB  31    Confidential  Assistant  to  the 

Associate  Director  for  Legislative 

Affairs 
OMB  32    Public  Affairs  Specialist  to 

the  Associate  Director  for 

Communications 


OMB  33    Deputy  General  Counsel  to 

the  General  Counsel 
OMB  1 36    Public  Affairs  Specialist  to 

the  Associate  Director  for 

Communication 
OMB  138    Deputy  General  Council  to 

the  General  Counsel 
OMB  141     Deputy  to  the  Associate 

Director  to  the  Associate  Director  for 

Legislative  Affairs  (Senate) 
OMB  146    Special  Assistant  to  the 

Director,  Office  of  Management  and 

Budget 
OMB  148    Confidential  Assistant  to  the 

Associate  Director,  National  Security 

Programs 

Office  of  National  Drug  Control  Policy 

ONDCP  1    Deputy  Chief  of  Staff  to  the 

Chief  of  Staff 
ONDCP  2    Legislative  Analyst  to  the 

Director,  Office  of  Legislative  Affeirs 
ONDCP  3    Public  Affairs  Specialist  to 

the  Director,  Office  of  National  Drug 

Control  Policy 
ONDCP  4    Confidential  Counsel  to  the 

Director,  Office  of  National  Drug 

Control  Policy 
ONDCP  5    Press  Secretary  (Assistant 

Director)  to  the  Director,  Office  of 

National  Drug  Control  Policy 
ONDCP  6    Special  Assistant  to  the 

Director,  Office  of  National  Drug 

Control  Policy 
ONDCP  7    Special  Assistant  to  the 

Director,  Office  of  National  Drug 

Control  Policy 
ONDCP  8    Associate  Deputy  Director  to 

the  Deputy  Director,  State  and  Local 

Affairs 
ONDCP  12    Information  Receptionist  to 

the  Director,  Office  of  the  National 

Drug  Control  Policy 
ONDCP  83    Chief,  Press  Relations  to 

the  Director,  Office  of  National  Drug 

Control  Policy 

Office  of  Science  and  Technology  Policy 

OSTP  5    Executive  Assistant  for  Policy 

and  Intergovernmental  Affairs  to  the 

General  Counsel 
OSTP  17    Executive  Director. 

President's  Council  of  Advisors  on 

Science  and  Technology  to  the 

Director 
OSTP  21    Confidential  Assistant  to  the 

Associate  Director,  Technology 

Division 
OSTP  22    Confidential  Assistant 

(Director's  Office)  to  the  Chief  of  Staff 
OSTP  28    Assistant  for 

Communications  to  the  Director 

Office  of  the  United  States  Trade 
Representative 

USTR  13    Confidential  Assistant  to  the 

General  Counsel 
USTR  18    Confidential  Assistant  to  the 

Chief  of  Staff 
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USTR  19    Special  Textile  Negotiator  to 

the  U.S.  Trade  Representative 
USTR  23     Confidential  Assistant  to  the 

Deputy  U.S.  Trade  Representative 
USTR  35    Deputy  Assistant  U.S.  Trade 

Representative  for  Congressional 

Affairs  to  the  Assistant  U.S.  Trade 

Representative 
USTR  46    Public  Affairs  Specialist  to 

the  Associate  U.S.  Trade 

Representative  for  Policy  and 

Communications 
USTR  70    Deputy  Assistant  U.S.  Trade 

Representative  for  Congressional 

Affairs  to  the  Assistant  U.S.  Trade 

Representative 
USTR  72    Confidential  Assistant  to  the 

U.S.  Trade  Representative 
USTR  74    Special  Assistant  to  the  U.S. 

Trade  Representative 
USTR  75    Director  of  Scheduling  to  the 

U.S.  Trade  Representative 

Official  Residence  of  the  Vice  President 

ORVP  1     Residence  Manager  and  Social 
Secretary  to  the  Assistant  to  the  Vice 
President  and  Chief  of  Staff  to  Mrs. 
Cheney 

Section  213.3304    Department  of  State 

ST  9    Special  Assistant  to  the  Secretary 

of  State  J 

ST  38    Public  Affairs  Specialist  to  the 

Assistant  Secretary'  for  Public  Affairs 
ST  43    Foreign  Affairs  Research 

Analyst  to  the  Assistant  Secretary  for 

Intelligence  and  Research 
ST  84    Staff  Assistant  to  the  Assistant 

Secretary  for  Equal  Employment  and 

Civil  Rights 
ST  87    Staff  Assistant  to  the  Assistant 

Secretary.  Equal  Employment  and 

Civil  Rights 
ST  98    Program  Officer  (Director  of     - 

Press  Center)  to  the  Assistant 

Secretary  for  Public  Affairs 
ST  99    Legislative  Analyst  to  the 

Assistant  Secretary  for  Legislative 

Affairs 
ST  103    Public  Affairs  Specialist  to  the 

Deputy  Assistant  Secretary 
ST  104    Special  Assistant  to  the  Under 

Secretary 
ST  105    Special  Assistant  to  the  Under 

Secretary  for  Arms  Control  and 

International  Security  Affairs 
ST  106    Special  Assistant  to  the  Under 

Secretary 
ST  1 07    Member  to  the  Director,  Policy 

Planning  Staff 
ST  1 08    Member  to  the  Director.  Policy 

Planning  Staff 
ST  109    Special  Assistant  to  the  Deputy 

Secretary  of  State 
ST  110    Special  Assistant  to  the 

Assistant  Secretary  for  Public  Affairs 
ST  1 1 1     Public  Affairs  Specialist  to  the 

Assistant  Secretary  for  Public  Affairs 


ST  1 1 2    Staff  Assistant  to  the  Director. 

Policy  Plaiming  Staff.  Office  of  the 

Secretary 
ST  113    Special  Assistant  to  the  Under 

Secretary  for  Economic.  Business  and 

Agricultural  Affairs 
ST  115    Staff  Director.  Fulbright 

Foreign  Scholarship  Fund  to  the 

Assistant  Secretary.  Education  and 

Cultural  Affairs 
ST  116    Legislative  Management 

Officer  to  the  Assistant  Secretary, 

Bureau  of  Legislative  Affairs 
ST  118    Special  Assistant  to  the  Deputy 

Secretary  of  State 
ST  119    Special  Advisor  to  the 

Assistant  Secretary.  Bureau  of  East 

Asian  and  Pacific  Affairs 
ST  121     Special  Assistant  to  the 

Assistant  Secretary  for  Public  Affairs 
ST  122    Public  Affairs  Specialist  to  the 

Assistant  Secretary  for  Public  Affairs 
ST  123    Special  Assistant  to  the 

Coordinator.  International 

Information  Program 
ST  124    Special  Assistant  to  the  Chief 

of  Protocol 
ST  1 26    Staff  Assistant  to  the  Deputy 

Secretary  of  State 
ST  1 28    Protocol  Officer  to  the  Chief  of 

Protocol 
ST  1 29    Staff  Assistant  to  the  Deputy 

Assistant  Secretary 
ST  1 30    Staff  Assistant  to  the  Under 

Secretary  for  Management 
ST  131     Special  Assistant  to  the 

Assistant  Secretary.  Legal  Advisor 
ST  132    Legislative  Management 

Officer  to  the  Assistant  Secretary  for 

Legislative  Affairs 
ST  133    Public  Affairs  Specialist  to  the 

Assistant  Secretary  for  Public  Affairs 
ST  1 59    Staff  Assistant  to  the  Deputy 

Assistant  Secretary,  Biu^au  of  Oceans 
ST  160    Staff  Assistant  to  the  Assistant 

Secretary  Bureau  of  Democracy, 

Human  Rights  and  Labor 
ST  161     Staff  Assistant  to  the  Director. 

White  House  Liaison  Staff 
ST  162    Staff  Assistant  to  the  Assistant 

Secretary  for  International  Narcotics 

and  Law  Enforcement  Affairs 
ST  163    Public  Affairs  Specialist  to  the 

Assistant  Secretary  for  PubUc  Affairs 
ST  164    Executive  Assistant  to  the 

Deputy  Secretary  of  State 
ST  165    Member  to  the  Director,  Policy 

Planning  Staff 
ST  166    Attorney  Advisor  to  the 

Assistant  Secretary  for  Civil  Rights 
ST  167    Special  Assistant  to  the 

Assistant  Secretary  for  Legislative 

Affairs 
ST  169    Legislative  Analyst  to  the 

Assistant  Secretary  for  Legislative 

Affairs 
ST  1 71    Special  Assistant  to  the 

Assistant  Secretary  for  Political- 
Military  Affairs 


ST  172    Legislative  Management 

Officer  to  the  Assistant  Secretary  for 

Legislative  Affairs 
ST  1 76    Executive  Assistance  to  the 

Inspector  General 
ST  177    Special  Assistant  to  the  Under 

Secretary  for  Arms  Control  and 

International  Security 
ST  182    Special  Assistant  to  the 

Assistant  Secretary  for  African  Affairs 
ST  184    Special  Assistant  to  the  Deputy 

Secretary  of  State 
ST  185     Special  Assistant  to  the 

Assistant  Secretary  for  European 

ST  188    Foreign  Affairs  Officer  to  the 

Coordinator  for  Counter-Terrorism 
ST  190    Legislative  Management 

Officer  to  the  Assistant  Secretary  for 

Legislative  Affairs 
ST  191     Senior  Policy  Advisor  to  the 

Assistant  Secretary  for  Legislative 

Affairs 
ST  192    Staff  Assistant  to  the  Under 

Secretary  for  Arms  Control  and 

International  Security 
ST  193    Supervisory  Management 

Analyst  to  the  Deputy  Assistant 

Segretary  for  Buildings  Operations 
ST  194    Senior  Advisor  to  the  Under 

Secretary  for  Arms  Control  and 

International  Security 
ST  195    Special  Assistant  to  the 

Assistant  Secretary  for  Educational 

and  Cultural  Affairs 
ST  199    Attorney- Ad  visor  to  the  Legal 

Advisor 
-  ST  201     Staff  Assistant  to  the  Under 

Secretary  for  Global  Affairs 
ST  2 1 6    Senior  Advisor  to  the  U.S. 

Permanent  Representative  to  the 

Organization  of  American  States 
ST  221    t^egislative  Management 

Officer  to  the  Assistant  Secretary  for 

.Legislative  Affairs 
ST  224    Senior  Advisor  to  the  Assistant 

Secretary  for  South  Asian  Affairs 
ST  228    Special  Assistant  to  the 

Assistant  Secretary,  Bureau  of  East 

Asian  and  Pacific  Affairs 
ST  23  7    Legislative  Analyst  to  the 

Senior  Legislative  Analyst 
ST  238    Staff  Assistant  to  the  Under 

Secretary  for  Anns  Control  and 

International  Security 
ST  245    Foreign  Affairs  Officer  to  the 

Director,  Office  to  Monitor  and 

Combat  Trafficking  in  Persons 
ST  267    Foreign  Affairs  Officer  to  the 

Assistant  Secretary  for  Public  Affairs 
ST  275    Staff  Assistant  to  the  Director, 

White  House  Liaison 
ST  292    Special  Assistant  to  the 

Assistant  Secretary  for  Resource 

Management 
ST  306    Staff  Assistant  to  the  Senior 

Advisor  (White  House  Liaison) 
ST  315    Office  Director  (Foreign 

Affairs)  to  the  Assistant  Secretary, 

Democracy,  Human  Rights  and  Labor 
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ST  322    Public  A&iis  Specialist  to  the 

Deputy  Assistant  Secretary  (Principal) 

in  Public  Affairs 
ST  327    Staff  Assistant  to  the  Assistant 

Secretary,  Bureau  of  Educational  and 

Cultxiral  Affairs 
ST  345    Public  Affairs  Specialist  to  the 

Assistant  Secretary  for  Public  Affairs 
ST  348    Protocol  Officer  (Ceremonials) 

to  the  Chief  of  Protocol 
ST  350    Protocol  Officer  (Visits)  to  the 

Chief  of  Protocol 
ST  370    Program  Officer  to  the  Deputy 

Assistant  Secretary,  Bureau  of  Public 

Affairs 
ST  393    Special  Assistant  to  the  Deputy 

Assistant  Secretary,  Chief  Operating 

Officer  of  Overseas  Buildings 

Operations 
ST  394    Legislative  Management 

Officer  to  the  Assistant  Secretary  for 

Legislative  Affairs 
ST  395    Director,  Art  in  Embassies 

Program  to  the  Deputy  Assistant 

Secretary,  Chief  Operating  Officer  of 

Overseas  Buildings  Operations 
ST  396    Program  Officer  to  the  Director. 

Office  of  International  Visitors. 

Bureau  of  Educational  and  Cultural 

Affairs 
ST  397    Foreign  Affairs  Officer  to  the 

Under  Secretary  for  Global  Affairs 
ST  399    Confidential  Assistant  to  the 

Secretary  of  State 
ST  419    Staff  Assistant  to  the  Assistant 

Secretary  for  Resource  Management 
ST  435    Public  Affairs  Specialist  to  the 

Assistant  Secretary,  Bureau  of 

Educational  and  Cultiiral  A^irs 
ST  447    Foreign  Affairs  Officer  to  the 

Assistant  Secretary  for  Western 

Hemisphere  Affoirs 
ST  450    Special  Assistant  to  the  Under 

Secretary  for  Public  Diplomacy  and 

Public  Affairs 
ST  479    Senior  Technical  Advisor  to 

the  Coordinator,  Office  of 

International  and  Information 

Programs 
ST  499    Senior  Advisor  to  the  Assistant 

Secretary,  International  Narcotics  and 

Law  Enforcement  Affairs 
ST  500    Foreign  Afbirs  Officer  to  the 

Coordinator  for  United  States 

Assistance  to  Europe  and  Eurasia 
ST  503    Special  Assistant  to  the  Deputy 

Assistant  Secretary,  China 
ST  505    Resource.  Plans,  and  Policy 

Advisor  to  the  Assistant  Secretary  for 

Resoiut:e  Management 
ST  510    Special  Assistant  to  the 

Assistant  Secretary  for  Resource 

Management 
ST  516    Foreign  Affairs  Officer  to  the 

Deputy  Director,  Policy  Planning  Staff 
ST  519    Public  Affairs  Specialist  to  the 

Deputy  Assistant  Secretary,  Bureau  of 

Public  Affairs 


ST  522    Special  Assistant  to  the 

Assistant  Secretary  for  African  Afhirs 

Biireau 
ST  528    Special  Assistant  to  the  Chief 

of  Protocol 
ST  532    Staff  Assistant  to  the  Chief  of 

Protocol 
ST  547    Supervisory  Foreign  Affairs 

Officer  to  the  Deputy  Office  Director, 

Office  to  Monitor  and  Combat 

Trafficking  in  Persons 
ST  548    Resources,  Plans  and  Policy 

Advisor  to  the  Assistant  Secretary  for 

Resource  Management 
ST  584    Supervisory  Management 

Analyst  to  the  Deputy  Assistant 

Secretary  for  Logistics  Management 

International  Boimdary  and  Water 
Commission,  United  States  and  Mexico 

IBWC  1    Confidential  Assistant  to  the 
Commissioner,  International 
Boimdary  and  Water  Commission. 
United  States  and  Mexico 

Section  213.3305    Department  of  the 
Treasury 

TREA  59    Special  Assistant  to  the 

Assistant  Secretary  Tax  Policy) 
TREA  139    Director  of  Strategic 

Planning,  Scheduling  and  Advance  to 

the  Chief  of  Staff 
TREA  230    Public  Affairs  Specialist  to 

the  Director,  Public  Affairs 
TREA  250    Director,  Public  Affairs  to 

the  Deputy  Assistant  Secretary  (Public 

Affairs) 
TREA  277    Speechwriter  to  the 

Assistant  Secretary  for  Public  Affairs 
TREA  307    Special  Assistant  to  the 

Treasurer  of  the  United  States 
TREA  317    Public  Affairs  Specialist  to 

the  Director,  Public  Affairs 
TREA  318    Deputy  to  the  Assistant 

Secretary,  Legislative  Affairs 

(International) 
TREA  351    Public  Affairs  Specialist  to 

the  Director,  Office  of  Public  Affairs 
TREA  362    Special  Assistant  to  the 

Assistant  Secretary  for  Financial     - 

Institutions 
TREA  364    Deputy  Assistant  Secretary 

to  the  Assistant  Secretary  for 

Financial  Institutions 
TREA  379    Staff  Assistant  to  the  White 

House  Liaison 
TREA  380    Deputy  to  the  Assistant 

Secretary,  Legislative  Affairs 
TREA  381    Special  Assistant  to  the 

Assistant  Secretary  for  Legislative 

Affairs 
TREA  390    Senior  Advisor  to  the 

Assistant  Secretary  for  Management 

and  Chief  Financial  Officer 
TREA  391    Deputy  Director  for 

Scheduling  and  Advance  to  the 

Director  of  Scheduling 
TREA  395    Deputy  Executive  Secretary 

to  the  Executive  Secretary 


TREA  396    Senior  Advisor  to  the 

Deputy  Assistant  Secretary  for  Public 

Liaison 
TREA  401     Special  Assistant  for 

Advance  to  the  Director  of  Scheduling 
TREA  404    Senior  Advisor  to  the 

Assistant  Secretary  for  Financial 

Institutions 
TREA  405    Special  Assistant  to  the 

Assistant  Secretary,  Legislative  A^irs 
TREA  407    Senior  Advisor  to  the 

Assistant  Secretary  (Financial 

Markets) 
TREA  410    Senior  Advisor  to  the 

Deputy  Secretary 
TREA  411    Special  Assistant  to  the 

Assistant  Secretary  for  Public  Affairs 
TREA  412    Special  Assistant  for 

Advance  to  the  Director  of  Scheduling 
TREA  414    Advisor  to  the  Deputy 

Secretary  of  Treasury 
TREA  417    Senior  Advisor  to  the 

Deputy  Assistant  Secretary  for 

Government  Financial  PoUcy 
TREA  421   .  Special  Assistant  to  the 

Assistant  Secretary.  (Legislative 

Affairs) 
TREA  428    Deputy  Assistant  Secretary 

(Public  Liaison)  to  the  Assistant 

Secretary  (Public  A&irs) 

Section  213.3306    Department  of 
Defense 

DOD  1    Staff  Specialist  to  the  Under 

Secretary  of  Defense.  Acquisition, 

Technology  and  Logistics 
DOD  3    Special  Assistant  to  the  Deputy 

Under  Secretary  of  Defense 

(International  Technology  Security) 
DOD  4    Special  Assistant  to  the 

Director.  Defense  Research  and 

Engineering 
DOD  5    Staff  Specialist  to  the  Deputy 

Under  Secretary  of  Defense  (Logistics 

and  Material  Readiness) 
DOD  6    Staff  Specialist  to  the  Deputy 

Under  Secretary  of  Defense  (Logistics 

and  Material  Readiness) 
DOD  7    Personal  and  Confidential 

Assistant  to  the  Assistant  to  the 

Secretary  of  Defense  for  Nuclear  and 

Chemical  and  Biological  Defense 

Programs 
DOD  8    Staff  Specialist  to  the  Director, 

Small  and  Disadvantaged  Business 

Utilization 
DOD  32    Special  Assistant  to  the 

Assistant  Secretary  of  Defense 

(Legislative  Affairs) 
[HDD  33    Personal  Secretary  to  the 

Deputy  Secretary  of  Defense 
DOD  270    Confidential  Assistant  to  the 

Executive  Secretary,  Senior  Executive 

Coimcil 
DOD  271    Private  Secretary  to  the 

Assistant  Secretary  of  Defense 

(Reserve  Affairs) 
DOD  272    Special  Assistant  to  the 

Principal  Deputy  Under  Secretary  of 

Defense,  Office  of  the  Comptroller 
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DOD  273    Civilian  Executive  Assistant 

to  the  Special  Assistant  to  the 

Secretary  of  Defense  (White  House 

Liaison) 
DOD  274     Staff  Assistant  to  the  Special 

Assistant  to  the  Secretary  of  Defense 

(White  House  Liaison) 
DOD  275    Confidential  Assistant  to  the 

Assistant  Secretary  of  Defense  (Force 

Management  PoUcy) 
DOD  278    Special  Assistant  to  the 

Inspector  General,  Department  of 

Defense 
DOD  279    Personal  and  Confidential 

Assistant  to  the  Director  Operational 

Test  and  Evaluation 
DOD  280  -Special  Assistant  to  the 

Principal  Deputy  Assistant  Secretary 

of  Defense  (Legislative  Affairs) 
DOD  283    Special  Assistant  to  the 

Principal  Deputy  Assistant  Secretary 

of  Defense  (Legislative  Affairs) 
DOD  298    Defense  Fellow  to  the 

Special  Assistant  to  the  Secretary  of 

Defense  for  White  House  Liaison 
DOD  300    Confidential  Assistant  to  the 

Under  Secretary  (Acquisition  and 

Technology) 
DOD  302    Defense  Fellow  to  the 

Special  Assistant  to  the  Secretary  of 

Defense  (White  House  Liaison) 
DOD  304    Defense  Fellow  to  the 

Special  Assistant  to  the  Secretary  of 

Defense  (White  House  Liaison) 
DOD  305    Personal  and  Confidential 

Assistant  to  the  Under  Secretary  of 

Defense  (Personnel  and  Readiness) 
DOD  307    Confidential  Assistant  to  the 

Secretary  of  Defense 
DOD  310    Defense  Fellow  to  the 

Special  Assistant  to  the  Secretary  of 

Defense  (White  House  Liaison) 
DOD  312    Director,  Cooperative  Threat 

Reduction  to  the  Assistant  Secretary 

of  Defense  (Strategy  and  Threat 

Reduction) 
DOD  314    Coordinator  of  Reserve 

Integration  to  the  Principal  Deputy 

Assistant  Secretary  of  Defense 

(Reserve  Affairs) 
DOD  316    Defense  Fellow  to  the 

Special  Assistant  to  the  Secretary  of 

Defense  (White  House  Liaison) 
DOD  317    Director  of  Protocol  to  the 

Special  Assistant  to  the  Secretary  and 

Deputy  Secretary  of  Defense 
DOD  318    Defense  Fellow  to  the 

Special  Assistant  to  the  Secretary 

(White  House  Liaison) 
DOD  319    Confidential  Assistant  to  the 

Secretary  of  Defense 
DOD  320    Personal  and  Confidential 

Assistant  to  the  Secretary  of  Defense 
DOD  321    Defense  Fellow  to  the 

Special  Assistant  to  the  Secretary  of 

Defense  (White  House  Liaison) 
DOD  332    Personal  and  Confidential 

Assistant  to  the  Assistant  Secretary  of 

Defense  (Regional  Security) 


DOD  333    Speechwriter  to  the  Director, 

Directorate  for  Editorial  Services 
DOD  368    Personal  and  Confidential 

Assistant  to  the  Assistant  Secretary  of 

Defense  for  Legislative  Affairs 
DOD  454     Special  Assistant  to  the 

Director  of  Net  Assessment 
DOD  456    Director,  Management 

Initiatives  to  the  Under  Secretary  of 

Defense  (Personnel  and  Readiness) 
DOD  457    Special  Assistant  (Joint 

Chiefs  of  Staff)  to  the  Special 

Assistant  to  the  Secretaiy  of  Defense 

(White  House  Liaison) 
DOD  460    Public  Affairs  Specialist  to 

the  Assistant  Secretary  of  Defense 

(Public  Affairs) 
DOD  469    Special  Assistant 

(Communications)  to  the  Principal 

Deputy  Assistant  Secretary  of  Defense 

(Legislative  Affairs) 
DOD  470    Defense  Fellow  to  the 

Special  Assistant  to  the  Secretary  of 

Defense  (White  House  Liaison) 
DOD  471    Public  Affairs  Specialist  to 

Deputy  Assistant  Secretary  for  Public 

Affairs 
DOD  473    Personal  and  Confidential 

Assistant  to  the  Assistant  Secretary  of 

Defense  for  International  Security 

Affairs 
DOD  474    Special  Assistant  to  the 

Assistant  Secretary  of  Defense  for 

Special  Operations  and  Low-Intensity 

Conflict 
DOD  480    Executive  Assistant  to  the 

Assistant  Secretary  of  Defense 

(Strategy  Requirements  and 

Resources) 
DOD  509    Protocol  Officer  to  the 

Special  Assistant  to  the  Secretary  of 

Defense  (White  House  Liaison) 
DOD  518    Public  Affairs  Specialist  to 

the  Assistant  Secretary  of  Defense 

(Public  Affairs) 
DOD  519    Private  Secretary  to  the 

Assistant  Secretary  of  Defense 

(Regional  Security  Afbirs) 
DOD  520    Special  Assistant  to  the 

Deputy  Assistant  Secretary  of  Defense 

for  Prisoner  of  War/Missing  Personnel 

Affairs 
DOD  521     Staff  Assistant  to  the  Deputy 

Assistant  Secretary  of  Defense  (Near 

East/South  Asia) 
DOD  530    Writer-Editor  to  the 

Director,  Strategic  Communications 
DOD  579    Special  Assistant  to  the 

Assistant  Secretary  of  Defense 

(International  Security  Policy) 
DOD  580    Staff  Assistant  to  the 

Assistant  Secretary  of  Defense 

(International  Seciuity  Policy) 
DOD  583    Special  Assistant  to  the 

Principal  Deputy  Assistant  Secretary 

of  Defense  (Legislative  Affairs) 
DOD  584    Writer-Editor  to  the  Assistant 

Secretary  of  Defense  (Public  Affairs) 


DOD  585    Special  Assistant  to  the 

Assistant  Secretary  of  Defense 

(Legislative  Affairs) 
DOD  589    Special  Assistant  to  the 

Special  Assistant  to  the  Secretary  of 

Defense  for  White  House  Liaison 
DOD  590    Defense  Fellow  to  the 

Director,  Administration  and 

Management 
DOD  61 1    Personal  and  Confidential 

Assistant  to  the  Secretary  of  Defense 
DOD  615    Defense  Fellow  to  the 

Special  Assistant  to  the  Secretary  of 

Defense  (White  House  Liaison) 
DOD  618    Confidential  Assistant  to  the 

Assistant  Secretary  of  Defense  (Health 

Affairs) 
DOD  620    Speech  Writer  to  the 

Director,  Directorate  for  Editorial 

Services 
DOD  621    Defense  Fellow  to  the 

Special  Assistant  to  the  Secretary  of 

Defense  (White  House  Liaison) 
DOD  622    Confidential  Assistant  to  the 

Assistant  Secretary  of  Defense 
DOD  623    Public  Affairs  Specialist  to 

the  Assistant  Secretary  of  Defense  for 

Public  Affairs 
DOD  624    Public  Affairs  Specialist  to 

the  Assistant  Secretary  of  Defense  for 

Public  Affairs 
DOD  625    Executive  Assistant  to  the 

Special  Assistant  to  the  Secretary  of 

Defense  for  White  House  Liaison 
DOD  643    Personal  and  Confidential 

Assistant  to  the  Under  Secretary  of 

Defense  (Acquisition,  Technology  and 

Logistics) 
DOD  644    Defense  Fellow  to  the 

Special  Assistant  to  the  Secr§tary  of 

Defense  for  White  House  Liaison 
DOD  650    Electronic  Commerce 

Specialist  to  the  Deputy  Assistant 

Secretary  of  Defense  (Deputy  Chief 

Information  Officer) 
DOD  651    Personal  and  Confidential 

Assistant  to  the  Under  Secretary  of 

Defense  (Comptroller) 
DOD  663    Public  Affairs  Specialist  to 

the  Deputy  Assistant  Secretary  for 

Communications 
DOD  665    Special  Assistant  to  the 

Under  Sscretary  of  Defense  for  PoUcy 
DOD  666    Special  Assistant  to  the 

Principal  Deputy  Under  Secretary  of 

Defense  (Policy) 
DOD  669    Public  Affairs  Specialist  to 

the  Deputy  Assistant  Secretary  of 

Defense  for  Public  Affairs 
DOD  670    Staff  Assistant  to  the 

Assistant  Secretary  of  Defense 

(International  Security  Policy) 
DOD  671     Staff  Assistant  to  the 

Assistant  Secretary  of  Defense 

(International  Security  Policy) 
DOD  672    Defense  Fellow  to  the 

Special  Assistant  to  the  Secretary  of 

Diefense  (White  House  Liaison) 
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DOD  673    Staff  Assistant  to  the 

Assistant  Secretary  of  Defense 

(International  Security  Policy) 
DOD  674    Defense  Fellow  to  the 

Special  Assistant  to  the  Secretary  of 

Diefense  (White  House  Liaison) 
DOD  675    Staff  Assistant  to  the  Deputy 

Assistant  Secretary  of  Defense  for  East 

Asia  and  Pacific 
DOD  677    Research  Assistant  to  the 

Deputy  Assistant  Secretary  of  Defense 

for  Issues  and  Strategy  Management 
DOD  680    Confidential  Assistant  to  the 

Deputy  Secretary  of  Defense 
DOD  686    Personal  and  Confidential 

Assistant  to  the  General  Counsel 
DOD  690    Personal  and  Confidential 

Assistant  to  the  Secretary  of  Defense 
DOD  691    Special  Policy  Advisor  to  the 

Under  Secretary  of  Defense  (Policy) 
IX3D692    Special  Advisor  to  the  Under 

Secretary  of  Defense  (Policy) 
DOD  694    Staff  Assistant  to  the  Deputy 

Assistant  Secretary  of  Defense  (Near 

East/South  Asia) 
DOD  695    Defense  Fellow  to  the 

Special  Assistant  to  the  Secretary  of 

Diefense  (White  House  Liaison) 

Section  21 3.3307    Department  of  the 
Army  (DoD) 

ARMY  1    Executive  Staff  Assistant  to 

the  Secretary  of  the  Army 
ARMY  2    Special  Assistant  to  the 

Secretary  of  the  Army 
ARMY  3    Special  Assistant  to  the 

General  Counsel 
ARMY  4    Confidential  Assistant  to  the 

General  Counsel 
ARMY  5    Secretary  (Office 

Automation)  to  the  Under  Secretary  of 

the  Army 
ARMY  25    Personal  And  Confidential 

Assistant  to  the  Assistant  Secretary  of 

the  Army  (Financial  Management  and 

Comptroller) 
ARMY  26    Special  Assistant  to  the 

General  Counsel  of  the  Army 
ARMY  73    Special  Assistant  to  the 

Assistant  Secretary  of  the  Army  (Civil 

Works)  for  Congressional  Affairs 

Section  213.3308    Department  of  the 
Navy  (DoD) 

NAV  56    Staff  Assistant  to  the  Assistant 

Secretary  of  the  Navy  (Financial 

Management) 
NAV  66    Staff  Assistant  to  the 

Secretary,  of  the  Navy 
NAV  69    Staff  Assistant  to  the  Under 

Secretary  of  the  Navy 
NAV  71    Special  Assistant  to  the 

Secretary  of  the  Navy 

Section  213.3309    Department  of  the 
Air  Force  (DoD) 

AF  7    Confidential  Assistant  to  the 
Assistant  Secretary  (Financial 
Management  Comptrollerjy 


AF  8    Confidential  Assistant  to  the 

Gfflieral  Coimsel 
AF  42    Special  Assistant  for 

Community  Relations  to  the  Special 

Assistant  for  Policy  and  Planning 
AF  44    Confidential  Assistant  to  the 

Secretary  of  the  Air  Force 

Section  213.3310    Department  of 
Justice 

JUS  13    Special  Assistant  to  the  Deputy 

Attorney  General 
JUS  14    Deputy  Administrator  to  the 

Administrator,  Office  of  Juvenile 

Justice  and  Delinquency  Prevention 
JUS  15    Deputy  Director  to  the  Director, 

National  Institute  of  Justice 
JUS  16    Staff  Assistant  to  the  Assistant 

Attorney  General,  Office  of  Justice 

Programs,  Bureau  of  Jvistice  Statistics 
JUS  17    Special  Assistant  to  the 

Director,  Office  of  Domestic 

Preparedness,  Office  of  Justice 

Programs 
JUS  18    Special  Assistant  to  the 

Director,  Office  of  Congressional  and 

Public  Relations 
JUS  19    Special  Assistant  to  the 

Chairman,  Foreign  Claims  Settlement 

Commission 
JUS  20    Director,  Office  of  Police  Corps 

and  Law  Enforcement  Education  to 

the  Assistant  Attorney  General,  Office 

of  Justice  Programs 
JUS  21    Chief  of  Staff  to  the  Director, 

Biireau  of  Justice  Assistance,  Office  of 

Justice  Programs 
JUS  22    Research  Assistant  to  the 

Director,  Office  of  Public  Affairs 
JUS  23    Special  Assistant  for 

International  Protocol  to  the  Director, 

Office  of  International  Affairs, 

Criminal  Division 
JUS  24    Special  Assistant  to  the  Deputy 

Administrator,  Drug  Enforcement 

Administration 
JUS  25    Special  Assistant  to  the 

Assistant  Attorney  General,  Criminal 

Division 
JUS  27    Counsel  to  the  Assistant 

Attorney  General,  Environmental  and 

Natural  Resources  Division 
JUS  38    Secretary  (OA)  to  the  United 

States  Attorney,  District  of 

Massachusetts 
JUS  40    Secretary  (OA)  to  the  United 

States  Attorney,  Eastern  District  of 

Michigan 
JUS  70    Attorney  Advisor  to  the 

Assistant  Attorney  General,  Civil 

Division 
JUS  97    Assistant  to  the  Attorney 

General 
JUS  100    Public  Affairs  Specialist  to  the 

Director,  Office  of  Public  Affairs 
JUS  104    Attorney  Advisor  to  the 

Assistant  Attorney  General,  Civil 

Division 
JUS  114    Assistant  to  the  Attorney 

General 


JUS  115    Special  Assistant  to  the 

Director,  Community  Oriented 

Policing  Services 
JUS  122    Senior  Advisor  to  the 

Director,  Office  of  Public  Affairs 
JUS  129    Special  Counsel  to  the 

Assistant  Attorney  General,  Antitrust 

Division 
JUS  141    Coimsel  to  the  Assistant 

Attorney  General,  Criminal  Division 
JUS  144    Special  Assistant  to  the 

Solicitor  General 
JUS  149    Attorney  Advisor  to  the 

Assistant  Attorney  General, 

Environment  and  Natiu-al  Resources 

Division 
JUS  165    Counsel  to  the  Associate 

Attorney  General 
JUS  166    Counsel  to  the  Attorney 

General 
JUS  1 73    Secretary  (OA)  to  the 

Assistant  United  States  Attorney, 

Northern  District  of  Oklahoma 
JUS  174    Secretary  (Office  Automation) 

to  the  United  States  Attorney 

General's  Office,  District  of  Wyoming 
JUS  187    Counsel  to  the  Assistant 

Attorney  General,  Civil  Division 
JUS  188    Attorney  Advisor  to  the 

Assistant  Attorney  General,  Civil 

Rights  Division 
JUS  189    Attorney  Advisor  to  the 

Assistant  Attorney  General,  Civil 

Division 
JUS  198    Special  Assistant  to  the 

Assistant  Attorney  General,  Criminal 

Division 
JUS  199    Counsel  to  the  Director,  Office 

of  International  Affairs 
JUS  205    Executive  Assistant  to  the 

Commissioner,  Immigration  and 

Naturalization  Service 
JUS  215    Attorney  Advisor/Special 

Assistant  to  the  Director,  Office  of 

Domestic  Preparedness,  Office  of 

Justice  Programs 
JUS  217    Attorney  Advisor  to  the 

Assistant  Attorney  General,  Office  of 

Justice  Programs 
JUS  233    Counsel  to  the  Assistant 

Attorney  General,  Civil  Division 
JUS  242    Attorney  Advisor  to  the 

Assistant  Attorney  General,  Civil 

Division 
JUS  245    Attorney  Advisor  to  the 

Assistant  Attorney  General, 

Environment  and  Natxiral  Resources 

Division 
JUS  248    Special  Assistant  to  the 

Assistant  Attorney  General,  Office  of 

Justice  Programs 
JUS  249    Special  Assistant  to  the 

Director,  Violence  Against  Women 

Office,  Office  of  Justice  Programs 
JUS  255    Counsel  to  the  Assistant 

Attorney  General,  Civil  Rights 

Division 
JUS  256    Senior  Counsel  for  Voting 

Reform  to  the  Assistant  Attorney 

General,  Civil  Rights  Division 
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JUS  264    Confidential  Assistant  to  the 

Assistant  Attorney  General,  Antitrust 

Division 
JUS  267    Counsel  to  the  Assistant 

Attorney  General,  Civil  Rights 

Division 
JUS  268    Counsel  to  the  Assistant 

Attorney  General,  Antitrust  Division 
JUS  270    Special  Assistant  to  the 

Assistant  Attorney  General,  Civil 

Rights  Division 
JUS  272    Associate  Director  and 

Counsel,  Faith  Based  Task  Force  to 

the  Principal  Deputy  Assistant 

Attorney  General,  Office  of  Justice 

Programs 
JUS  277    Assistant  for  Scheduling  to 

the  Attorney  General 
JUS  278    Deputy  Director  to  the 

Director,  Office  of  Intergovernmental 

Affairs 
JUS  279    Deputy  Director  to  the 

Director,  Office  of  Intergovernmental 

Affairs 
JUS  280    Special  Assistant  to  the 

Assistant  Attorney  General.  Office  of 

Legal  Development 
JUS  283    Confidential  Assistant  to  the 

Director,  Office  of  Intergovenmiental 

Affairs 
JUS  287    Special  Assistant  to  the 

Assistant  Attorney  General,  Criminal 

Division 
JUS  293    Special  Assistant  to  the 

Deputy  Attorney  General 
JUS  319    Attorney  Advisor  to  the 

Assistant  Attorney  General,  Criminal 

Division 
JUS  322    Counsel  to  the  Assistant 

Attorney  General,  Office  of  Legal 

Policy 
JUS  343    Assistant  and  Deputy  White 

Liaison  to  the  Attorney  General 
JUS  346    Deputy  Director  to  the 

Director,  Office  of  Public  Affairs 
JUS  360    Senior  Policy  Advisor  to  the 

Assistant  Attorney  General,  Office  of 

Legal  Policy 
JUS  367    Confidential  Assistant  to  the 

Attorney  General 
JUiS  387    Deputy  Director  to  the 

Director,  Office  of  Public  Affairs 
JUS  388    Staff  Assistant  to  the  Director, 

United  States  Marshals  Service 
JUS  406    Public  Affairs  Specialist  to  the 

Director,  Office  of  Public  Affairs 
JUS  409    Staff  Assistant  to  the  Assistant 

Attorney  General,  Office  of  Justice 

Programs 
JUS  418    Secretary  (OA)  to  the  U.S. 

Attorney,  District  of  Nebraska 
JUS  420    Secretary  (Office  Automation) 

to  the  United  States  Attorney,  Eastern 

District  of  Peimsylvania 
JUS  423    Secretary  (Office  Automation) 

to  the  United  States  Attorney,  District 

of  New  Mexico 
JUS  426    Secretary  (OA)  to  the  United 

States  Attorney,  District  of  Maryland 


JUS  427    Secretary  (OA)  to  the  United 

States  Attorney,  District  of  New 

Hampshire 
JUS  429    Secretary  (OA)  to  the  United 

States  Attorney,  Eastern  District  of 

Arkansas 
JUS  430    Secretary  (OA)  to  the  United 

States  Attorney,  District  of  Wichita. 

Kansas 
JUS  432    Senior  Counsel  to  the  Director 

and  Project  Safe  Neighborhoods 

Coordinator 
JUS  436    Secretary  (OA)  to  the  United 

States  Attorney,  Southern  District  of 

Alabama 
JUS  437    Secretary  (OA)  to  the  United 

States  Attorney,  District  of  Delaware 
JUS  438    Deputy  Assistant  Attorney 

General  to  the  Assistant  Attorney 

General,  Tax  Division 
JUS  444    Special  Assistant/ Associate 

Director  to  the  Director.  Office  of 

Intergovernmental  Affairs 
JUS  447    Staff  Assistant  to  the  Principal 

Deputy  Assistant  Attorney  General, 

Office  of  Justice  Programs 
JUS  448    Secretary  (OA)  to  the 

Assistant  United  States  Attorney, 

Western  District  of  Oklahoma 

Section  213.3312    Department  of  the 
Interior 

INT  18    Special  Assistant  to  the  Deputy 

Director  for  External  Affairs  (National 

Park  Service) 
INT  19    Deputy  Director  to  the  Director, 

External  and  Intergovernmental 

Affairs 
INT  20    Assistant  Director,  Legislative 

and  Congressional  Affairs  to  the 

Director,  National  Park  Service 
INT  25    Special  Assistant  to  the 

Secretary  of  Interior 
INT  37    Hispanic  Media  Outreach 

Coordinator  to  the  Director,  Office  of 

Communications 
INT  68    Associate  Director  to  the 

Director,  Office  of  Congressional  and 

Legislative  Affairs 
INT  73    Speechwriter  to  the  Director  of 

Communications 
INT  75    Chief,  Congressional  and 

Legislative  Affairs  to  the  Director  of 

External  and  Intergovernmental 

A^irs 
INT  86    Special  Assistant  to  the 

Director,  Minerals  Management 

Service 
INT  91    Pubhc  Affairs  Specialist  to  the 

Director,  External  and  Internal 

Governmental  Affairs 
INT  92    Special  Assistant  to  the 

Director,  External  and 

Intergovernmental  Affairs 
INT  95    Special  Assistant  for 

Communications  to  the  Assistant 

Secretary,  Indian  Affairs 
INT  103    Special  Assistant  to  the 

Assistant  Secretary,  Indian  Affairs 


INT  124    Special  Assistant  to  the 

Director,  Fish  and  Wildlife  Service 
INT  129    Special  Assistant  to  the 

Assistant  Secretary,  Fish,  Wildlifie  and 

Parks 
INT  133    Special  Assistant  to  the 

Director,  Fish  and  Wildlife  Service 
INT  140    Special  Assistant  to  the 

Deputy  Director  for  External  Affairs 
INT  375    Counselor  to  the  Assistant 
«    Secretary  for  Fish,  Wildlife  and  Parks 
INT  467    Special  Assistant  to  the 

Director,  Office  of  External  Affairs 
INT  479    Special  Assistant  to  the 

Director  of  Minerals  Management 

Service 
INT  490    Special  Assistant  (Advance) 

to  the  Deputy  Chief  of  Staff 
INT  518    Special  Assistant  to  the 

Director,  Bureau  of  Land  Management 
INT  524    Special  Assistant  to  the 

Director,  Biueau  of  Land  Management 
INT  529    Special  Assistant  to  the 

Director,  National  Park  Service 
INT  530    Special  Assistant  to  the 

Deputy  Secretary 
INT  531     Special  Assistant  to  the 

Solicitor 
INT  535    Special  Assistant  to  the 

Assistant  Secretary,  Water  and 

Science 
INT  542    Special  Assistant  to  the 

Assistant  Secretary.  Policy      , 

Management  and  Budget 
INT  547    Press  Secretary  to  the  Director 

of  Conmiunications 
INT  551     Special  Assistant  for 

Scheduling  and  Advance  to  the 

Deputy  Chief  of  Staff 
INT  557    Director  of  Scheduling  and 

Advance  to  the  Deputy  Chief  of  Staff 
INT  559    Special  Assistant  for 

Scheduling  and  Advance  to  the 

Deputy  Chief  of  Staff 
INT  560    Associate  Director  for  Senate 

to  the  Director,  Congressional  and 

Legislative  Affairs 
INT  561    Special  Assistant  to  the 

Secretary  for  Alaska  to  the  Chief  of 

Staff 
INT  567    White  House  Liaison  to  the 

Chief  of  Staff 

Section  213.3313    Department  of 
Agriculture 

AGR  103    Special  Assistant  to  the 

Under  Secretary  for  Farm  and  Foreign 

Agricultural  Service 
AGR  105    Confidential  Assistant  to  the 

Chief  of  Staff 
AGR  110    Confidential  Assistant  to  the 

Secretary 
AGR  111    Confidential  Assistant  to  the 

Assistant  Secretary  for  Congressional 

Relations 
AGR  112    Confidential  Assistant  to  the 

Assistant  Secretary  for  Congressional 

Relations 
AGR  114    Confidential  Assistant  to  the 

Deputy  Secretary 
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AGR  116    Confidential  Assistant  to  the 

Under  Secretary  for  Rural 

Development 
AGR  119    Director,  Legislative  and 

Intergovenmiental  Affairs  to  the 

Under  Secretary  for  Research,  '^ 

Education  And  Economics 
AGR  121    Confidential  Assistant  to  the 

Chief  Financial  Officer 
AGR  123    Special  Assistant  to  the 

Under  Seoetary  for  Natural  Resources 

and  Enviroiunent 
AGR  125    Confidential  Assistant  to  the 

Assistant  Secretary  for  Congressional 

Relations 
AGR  126    Staff  Assistant  to  the  Under 

Secretary  for  Marketing  and 

Regulatory  Programs 
AGR  127    Confidential  Assistant  to  the 

Assistant  Secretary  for  Congressional 

Relations 
AGR  128    Confidential  Assistant  to  the 

Assistant  Secretary  for  Congressional 

Relations 
AGR  129    Special  Assistant  to  the 

Administrator,  Risk  Management 

Agency 
AGR  130    Confidential  Assistant  to  the 

Director,  Planning  and  Coordination 
AGR  131    Director  of  Advance  to  the 

Deputy  Chief  of  Staff, 

Communications 
AGR  132    Special  Assistant  to  the 

Under  Secretary  for  Food  Safety 
AGR  133    Special  Assistant  to  the 

Director  of  Human  Resources 

Management 
AGR  136    Special  Assistant  to  the 

Deputy  Administrator,  Office  of 

Commimity  Development 
AGR  137    Special  Assistant  to  the 

Administrator,  Rural  Utilities  Service 
AGR  138    Special  Assistant  to  the 

Administrator,  Rural  Utilities  Service 
AGR  140    Confidential  Assistant  to  the 

Director,  Office  of  Small  and 

Disadvantaged  Biisiness  Utihzation 
AGR  159    Special  Assistant  to  the 

Administrator,  Foreign  Agricultural 

Service 
AGR  161    Special  Assistant  to  the 

Director,  Office  of  Commimications 
AGR  205    Confidential  Assistant  to  the 

Administrator,  Food  and  Nutrition 

Service 
AGR  231    Director,  Legislative  and 

Public  Affairs  Staff  to  the  Deputy 
-    Under  Secretary,  Rural  Development 
AGR  263     Special  Assistant  to  the 

Chief,  Natural  Resource  Manager 
AGR  275    Confidential  Assistant  to  the 

Assistant  Secretary  for  Congressional 

Relations 
AGR  332    Confidential  Assistant  to  the 

Administrator,  Rural  Business- 
Cooperative  Service 
AGR  355    Director  of  Speech  Writing  to 

the  Director  of  Communications 


AGR  377    Confidential  Assistant  to  the 

Administrator,  Rural  Business  and 

Cooperative  Service 
AGR  384    Confidential  Assistant  to  the 

Secretary  of  Agriculture 
AGR  386    Special  Assistant  to  the 

Administrator,  Rural  Business- 
Cooperative  Swvice 
AGR  415    Confidential  Assistant  to  the 

Administrator,  Rural  UtiUties  Service 
AGR  422    Confidential  Assistant  to  the 

Administrator  of  the  Farm  Service 

Agency  and  Commodity  Credit 

Corporation 
AGR  436    Confidential  Assistant  to  the 

Administrator,  Rural  Utilities  Service 
AGR  499    Confidential  Assistant  to  the 

Secretary  of  Agricultiue 
AGR  534    Confidential  Assistant  to  the 

Director,  Office  of  Communications 
AGR  556    Confidential  Assistant  to  the 

Administrator,  Animal  and  Plant 

Health  Inspection  Service 
AGR  565    Confidential  Assistant  to  the 

Administrator,  Animal  and  Plant 

Health  Inspection  Service 
AGR  566    Confidential  Assistant  to  the 

Director,  Legislative  Affairs  and 

Public  Affairs  Staff 
AGR  588    Staff  Assistant  to  the 

Confidential  Assistant,  Office  of  the 

Secretary 
AGR  592    Special  Assistant  to  the 

Administrator,  Farm  Service  Agency 

Section  213.3314    Department  of 
Commerce 

COM  4    Deputy  Director  to  the 

Director,  Executive  Secretariat 
COM  5    Special  Assistant  to  the 

Director,  Office  of  White  House 

Liaison 
COM  12    Special  Assistant  to  the 

Director,  Office  of  External  Affairs 
COM  72    Director,  Congressional 

Liaison  to  the  Deputy  Assistant 

Secretary  for  Program  Research  and 

Evaluation 
COM  156    Confidential  Assistant  to  the 

Assistant  Secretary  for  Economic 

Development 
COM  173    Senior  Advisor  to  the 

Assistant  Secretary  for  Economic 

Development 
COM  181     Senior  Advisor  to  the 

Assistant  Secretary  for 

Communications  and  Information 
COM  193    Special  Assistant  to  the 

Deputy  Assistant  Secretary  for  Service 

Industties,  Tourism  and  Finance 
COM  194    Special  Assistant  to  the 

Chief  of  Staff 
COM  205    Special  Assistant  to  the 

Chief  of  Staff,  Office  of  the  Under 

Secretary  for  Oceans  and  Atmosphere 
COM  225    Director,  Congressional  and 

Public  Affairs  to  the  Under  Secretary 

for  Export  Administration,  Biu«au  of 

Industry  and  Security 


COM  228    Special  Assistant  for 

National  Marine  Fisheries  Service  to 

the  Director,  Office  of  Legislative 

Affairs 
COM  232    Chief  Counsel  to  the 

Assistant  Secretary  for  Economic 

Development 
COM  252    Confidential  Assistant  to  the 

Director,  Executive  Secretariat 
COM  259    Director  of  Congressional 

Affairs  to  the  Under  Secretary  for 

International  Trade 
COM  261    Deputy  Communications 

Director  to  the  Director  of 

Communications,  International  Trade 

Administration 
COM  262    Special  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Transportation  and  Machinery 
COM  263    Special  Assistant  to  the 

Assistant  Siecretary  and  Director 

General,  United  States  and  Foreign 

Commercial  Service 
COM  266    Senior  Advisor  to  the 

Assistant  Secretary  for  Import 

Administration 
COM  267    Confidential  Assistant  to  the 

Assistant  Secretary  for  Export 

Administration 
COM  273    Executive  Assistant  to  the 

Assistant  Secretary  for  Trade 

Development 
COM  276    Executive  Assistant  to  the 

Under  Secretary  for  Economic  A^irs 
COM  282    Special  Assistant  to  the 

Assistant  Secretary  for  Legislative  and 

Intergovernmental  Affairs 
COM  287    Confidential  Assistant  to  the 

Assistant  Secretary  for  Export 

Administration 
COM  289    Intergovernmental  Affairs 

Specialist  to  the  Deputy  Assistant 

Secretary  for  Intergovernmental 

A^irs 
COM  290    Special  Assistant  to  the 

Director,  Office  of  Business  Liaison 
COM  291    Public  Affairs  Specialist  to 

the  Director,  Office  oiPublic  Affairs 
COM  292    Legislative  Affairs  Specialist 

to  the  Assistant  Secretary  for 

Legislative  and  Intergovernmental 

Affairs 
COM  298    Special  Assistant  to  the 

Assistant  Secretary  for 

Communications  and  Information, 

National  Telecommunications  and 

Information  Administration 
COM  302    Director  of  External  Affairs 

to  the  Director  of  Public  and 

Constituent  Affairs 
COM  308    Special  Assistant  to  the 

Executive  Director,  Office  of  Export 

Assistance  and  Business 
COM  309    Senior  Advisor  to  the 

Director,  Minority  Business 

Development  Agency 
COM  317    Confidential  Assistant  to  the 

Assistant  Secretary  for  Trade 

Development,  International  Trade 

Administration 


60814 


Federal  Register / Vol.  67,  No.  187 /Thursday.  September  26.  2002 /Notices 


COM  326    Confidential  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Domestic  Operations 
COM  342    Deputy  Director  to  the 

Director,  Office  of  the  White  House 

Liaison 
COM  343    Confidential  Assistant  to  the 

Deputy  Assistant  Secretary  for  Export 

Promotion  Services 
COM  350    Deputy  Director  to  the 

Director,  Office  of  Business  Liaison 
COM  352    Special  Assistant  to  the 

Assistant  to  the  Secretary  and 

Director,  Office  of  Policy  and  Strategic 

Planning 
COM  353    Confidential  Assistant  to  the 

Deputy  Assistant  Secretary  for  Export 

Promotion  Services 
COM  354    Public  Affairs  Specialist  to 

the  Assistant  Secretary  for 

Communications  and  Information 
COM  371    Policy  Advisor  to  the  Chief 

of  Staff 
COM  372    Senior  Policy  Advisor  to  the 

Under  Secretary  for  Oteeans  and 

Atmosphere 
COM  384    Public  Affairs  Specialist  to 

the  National  Director,  Minority 

Business  Development  Agency 
COM  387    Confidential  Assistant  to  the 

Director  of  Legislative  Affairs 
COM  393    Legislative  Affairs  Specialist 

to  the  Assistant  Secretary  for 

Legislative  and  Intergovernmental 

Afihirs 
COM  394    Deputy  Director,  to  the 

Director  Office  of  Public  Affairs 
COM  396    Congressional  Affairs 

Specialist  to  Uie  Director  of 

Legislative  Affairs 
COM  402    Chief  of  Staff  to  the  Under 

Secretary  for  Oceans  and 

Atmospheres 
COM  409    Confidential  Assistant  to  the 

Executive  Assistant  to  the  Secretary 
COM  410    Executive  Assistant  to  the 

Under  Secretary,  International  Trade 

Administration 
COM  412    Director  of  Communications 

to  the  Assistant  Secretary  for  Trade 

Development,  International  Trade 

Administration 
COM  415    Congressional  Affairs 

Specialist  to  the  Director,  Office  of 

Legislative  Affairs,  National  Oceanic 

and  Atmospheric  Administration 
COM  423    Special  Assistant  to  the 

Under  Secretary  and  Director,  Patent 

and  Trademark  Office 
COM  424    Legislative  Affairs  Specialist 

to  the  Under  Secretary  for 

International  Trade,  International 

Trade  Administration 
COM  440    Special  Assistant  to  the- 

Director,  Office  of  White  House 

Liaison 
COM  443    Director,  Office  of  External 

Affairs  to  the  Secretary  of  Commerce 


COM  445    Public  Affairs  Specialist  to 

the  Assistant  Secretary  for  Economic 

Development 
COM  448    Confidential  Assistant  to  the 

Assistant  Secretary  for  Market  Access 

and  Compliance 
COM  463    Confidential  Assistant  to  the 

Director,  Office  of  External  AfEairs 
COM  467    Confidential  Assistant  to  the 

Chief  of  Staff 
COM  468    Special  Assistant  to  the 

Under  Secretary  for  Export 

Administration,  Bureau  of  Export 

Administration 
COM  490    Director  of  Scheduling  to  the 

Director,  Office  of  External  Affairs 
COM  494    Deputy  Press  Secretary  to 

the  Assistant  to  the  Secretary  and 

Director  of  Policy  and  Strategic 

Planning 
COM  495    Special  Assistant,  Liaison 

for  Cabinet  Affairs  to  the  Chief  of  Staff 
COM  504    Senior  Analyst  to  the  Under 

Secretary  for  Economic  Affairs 
COM  512    Special  Advisor  to  the 

Under  Secretary  for  Export 

Administration 
COM  516    Legislative  Affairs  Specialist 

to  the  Director,  Office  of  Legislative 

Affairs 
COM  523    Press  Secretary  to  the 

Director  of  Conmiunications 
COM  527    Executive  Assistant  to  the 

Secretary  of  Commerce 
COM  532    Senior  Counsel  to  the 

General  Counsel 
COM  538    Chief  of  Protocol  to  the  Chief 

of  Staff 
COM  544     Senior  Advisor  to  the  Under 

Secretary  for  Technology, 

International  Trade  Administration 
COM  546    Special  Assistant  to  the 

Director  of  External  Affairs 
COM  551     Legislative  Specialist  to  the 

Assistant  Secretary  for  Legislative  and 

Intergovernmental  Affairs,  National 

Oceanic  and  Atmospheric 

Administration 
COM  562    Special  Assistant  to  the 

Chief  of  Staff 
COM  573    Special  Assistant  to  the 

Assistant  Secretary  and  Director 

General,  U.S.  and  Foreign  Commercial 

Service 
COM  574    Confidential  Assistant  to  the 

Director,  Office  of  Business  Liaison 
COM  576    Special  Assistant  to  the 

Director,  Office  of  Policy  and  Strategic 

Planning 
COM  583    Special  Assistant  to  the 

Chief  Financial  Officer  and  Assistant 

Secretary  for  Administration 
COM  589    Policy  Advisor  to  the  Chief 

of  Staff 
COM  592    Special  Assistant  to  the 

Assistant  Secretary  for  Trade 

Development,  International  Trade 

Administration 
COM  597    News  Analyst  to  the 

Director.  Office  of  Public  Affairs 


COM  604    Associate  Under  Secretary 

for  Communications  to  the  Under 

Secretary  for  Economic  Affairs 
COM  606    Speechwriter  to  the  Director, 

Office  of  Public  Affairs 
COM  618    Special  Assistant  to  the 

Director,  Executive  Secretariat  Staff 
COM  624    Senior  Advisor  to  the 

Assistant  Secretary  for  Economic 

Development 
COM  625    Chief  Information  Officer  to 

the  Under  Secretary  of  Technology 
COM  626    Confidential  Assistant  to  the 

Deputy  Under  Secretary  for 

Technology 
COM  629    Deputy  Director  to  the 

Director,  Office  of  Public  Affairs, 

International  Trade  Administration 
COM  646    Public  Affairs  Specialist  to 

the  Deputy  Director  of  Public  Affairs 

for  Strategy 
COM  648    Press  Secretary  to  the 

Director  of  Public  Affairs 
COM  651    Public  Affairs  Specialist  to 

the  Press  Secretary 
COM  652    Confidential  Assistant  to  the 

Director,  Office  of  Public  Affairs 
COM  659    Director,  Office  of  White 

House  Liaison  to  the  Chief  of  Staff 
COM  662    Special  Assistant  to  the 

Under  Secretary  for  International 

Trade 
COM  664    Special  Assistant  to  the 

Assistant  Secretary  of  Commerce 

Director  General  of  the  U.S.  and 

Foreign  Commercial  Service 
COM  676    Special  Assistant  to  the 

Deputy  Assistant  Secretary  for  Energy, 

Environment  and  Materials 
COM  677    Special  Assistant  to  the 

Director,  Office  of  Policy  and  Strategic 

Planning 
COM  681    Special  Assistant  to  the 

Assistant  Secretary  for  Market  Access 

and  Compliance 
COM  685    Deputy  Director  to  the 

Assistant  to  the  Secretary  and 

Director,  Office  of  Policy  and  Strategic 

Planning 
COM  686    Director  of  Advance  and 

Special  Assistant  to  the  Secretary  to 

the  Director  of  External  Affairs 
COM  688    Confidential  Assistant  to  the 

Assistant  Secretary  for  Market  Access 

and  Compliance 
COM  690    Special  Assistant  to  the 

Assistant  Secretary  for  Market  Access 

and  Compliance 
COM  694    Chief,  Congressional  A^irs 

to  the  Under  Secretary  for  Economic 

Afiiairs 

Section  213.3315    Department  of  Labor 

LAB  7    Special  Assistant  to  the  Chief  of 

Staff 
LAB  9    Staff  Assistant  to  the  Deputy    - 

Secretary 
LAB  15    Special  Assistant  to  the 

Assistant  Secretary  for  Public  Affairs 
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LAB  17    Senior  Legislative  Officers  to 
the  Assistant  Secretary  for 
Congressional  and  Intergovernmental 

AffB^ 

LAB  24    Special  Assistant  to  the 

Director  of  the  Women's  Bureau 
LAB  25    Staff  Assistant  to  the  Assistant 

Secretary  for  Policy 
LAB  44    Senior  Intergovernmental 

Liaison  to  the  Assistant  Secretary  for 

Congressional  and  Intergovernmental 

Aff^ 
LAB  55    Special  Assistant  to  the 

Assistant  Secretary  for  Public  AfEairs 
LAB  66    Special  Assistant  to  the 

Deputy  Assistant  Secretary,  Office  of 

Federal  Contract  Compliance 

Programs,  Employment  Standards 

Administration 
LAB  83    Special  Assistant  to  the 

Assistant  Secretary,  Pension  and 

Welfare  Benefits  Administration 
LAB  91    Special  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Disability  Emplojonent  Policy 
LAB  92    Special  Assistant  to  the 

Director,  21st  Century  Workforce 
LAB  93    Special  Assistant  to  the 

Director  of  Scheduling  and  Advance 
LAB  97    Special  Assistant  to  the 

Assistant  Secretary  for  Administration 

and  Management 
LAB  99    Special  Assistant  to  the 

Assistant  Secretary  for  Employment 

and  Training 
LAB  104    Secretary's  Representative  to 

the  Assistant  Secretary,  Congressional 

and  Intergovernmental  Affairs 
LAB  107    Secretary's  Representative, 

Chicago,  Illinois,  to  the  Assistant 

Secretary  for  Congressional  and 

Intergovernmental  Affairs 
LAB  111    Secretary's  Representative, 

San  Francisco,  California,  to  the 

Assistant  Secretary  for  Congressional 

and  Intergovernmental  Affairs 
LAB  112    Secretary's  Representative, 

Seattle,  Washington,  to  the  Assistant 

Secretary  for  Congressional  and 

Intergovernmental  Affairs 
LAB  113    Special  Assistant  to  the 

Assistant  Secretary,  Disability 

Employment  Policy 
LAB  117    Special  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Disability  Employment  Policy 
LAB  118    Staff  Assistant  to  the  Chief  of 

Staff 
LAB  120    Senior  Legislative  Officer  to 

the  Assistant  Secretary  for 

Congressional  and  Intergovernmental 

Affairs 
LAB  121    Staff  Assistant  to  the 

Secretary  of  Labor 
LAB  122    Senior  Intergovernmental 

Officer  to  the  Assistant  Secretary  for 

Congressional  and  Intergovenmiental 

Affairs 


LAB  123    Special  Assistant  to  the 
Assistant  Secretary  for  Disability 
Employment  Policy 
LAB  125    Special  Assistant  to  the 

Assistant  Secretary  for  Public  A^irs 
LAB  126    Chief  of  Staff  to  the  Deputy 

Assistant  Secretary 
LAB  130    Special  Assistant  to  the 

Director  of  21st  Centiuy  Office 
LAB  131    Special  Assistant  to  the 

Assistant  Secretary  for  Employment 

and  Training  Administration 
LAB  132    Special  Assistant  to  the 

Director,  Office  of  Public  Liaison 
LAB  133    Special  Assistant  to  the 

Director,  Women's  Bureau 
LAB  135    Special  Assistant  to  the 

Assistant  Secretary  for  Office  of 

Congressional  and  Intergovenunental 

Affairs 
LAB  137    Speechwriter  to  the  Assistant 

Secretary  for  Public  Affairs 
LAB  138    Special  Assistant  to  the 

Assistant  Secretary  for  Mine  Safety 

and  Health 
LAB  139    Special  Assistant  to  the 

Assistant  Secretary  for  Public  Affairs 
LAB  145    Research  Assistant  to  the 

Assistant  Secretary  for  Congressional 

and  Intergovernmental  Affairs 
LAB  147    Attorney-Advisor  (Labor)  to 

the  Solicitor  of  Labor 
LAB  149    Special  Assistant  to  the 

Director,  Women's  Bureau 
LAB  152    Special  Assistant  to  the 

Director,  Women's  Bureau 
LAB  154    Senior  Legislative  Officer  to 

the  Assistant  Secretary  for 

Congressional  and  Intergovernmental 

Affairs 
LAB  163    Special  Assistant  to  the 

Assistant  Secretary  for  Occupational 

Safety  and  Health 
LAB  168    Chief  of  Staff  to  the  Assistant 

Secretary  for  Policy 
LAB  169    Deputy  Director,  Executive 

Secretariat  to  the  Executive  Secretary 
LAB  171     Staff  Assistant  to  the  Director 

of  Scheduling  and  Advance 
LAB  172    Special  Assistant  to  the 

Secretary  of  Labor 
LAB  1 74    Staff  Assistant  to  the 

Secretary  of  Labor 
LAB  1 75    Senior  Policy  Analyst  to  the 

Assistant  Secretary  for  Policy 
LAB  176    Speech  Writer  to  the 

Assistant  Secretary  for  Public  Affairs 
LAB  177    Speech  Writer  to  the 

Assistant  Secretary  for  Public  Affairs 
LAB  182    Staff  Assistant  to  the  White 

House  Liaison 
LAB  183    Special  Assistant  to  the 

Assistant  Secretary  for  Occupational 

Safety  and  Health 
LAB  185    Deputy  Director  to  the 

Director,  Office  of  Faith-Based  and 

Community  Initiatives 
LAB  187    Special  Assistant  to  the 

Assistant  Secretary  for  Employment 

and  Training 


LAB  189    Special  Assistant  to  the 
Assistant  Secretary,  Occupational 
Safety  and  Health  Administration 
LAB  190    Chief  of  Staff  to  the  Assistant 

Secretary,  Office  of  Congressional  and 

Intergovernmental  Affairs 
LAB  191    Chief  Economist  to  the 

Assistant  Secretary  for  Policy 
LAB  192    Special  Assistant  to  the 

Assistant  Secretary,  Pension  and 

Welfare  Benefits 
LAB  194    Director  of  Scheduling  and 

Advance  to  the  Secretary  of  Labor 
LAB  195    Special  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Employment  and  Training 
LAB  197    Research  Assistant  to  the 

Assistant  Secretary  for  Congressional 

and  Inteijzovemmental  Affairs 
LAB  199    Research  Assistant  to  the 

Assistant  Secretary  for  Congressional 

and  Intergovernmental  Affairs 
LAB  203    Special  Assistant  to  the 

Assistant  Secretary  for  Veterans' 

Employment  and  Training 
LAB  204    Special  Assistant  to  the 

Assistant  Secretary  for  Veterans' 

Employment  and  Training 
LAB  205    Staff  Assistant  to  the 

Executive  Assistant 
LAB  208    Senior  Legislative  Officer  to 

the  Assistant  Secretary  for 

Congressional  and  Intergovernmental 

Affairs 
LAB  209    Special  Assistant  to  the 

Assistant  Secretary  for  Veterans' 

Employment  and  Training 
LAB  210    Special  Assistant  to  the 

Secretary  of  Labor 
LAB  211    Staff  Assistant  to  the 

Executive  Secretary 
LAB  212    Associate  Deputy  Secretary 

to  the  Deputy  Secretary 
LAB  214    Staff  Assistant  to  the 

Director,  Office  of  Faith-Based 

Initiatives 
LAB  215    Special  Assistant  to  the 

Assistant  Secretary  for  Occupational 

Safety  and  Health 
LAB  217    Senior  Legislative  Officer  to 

the  Assistant  Secretary  for 

Congressional  and  Intergovernmental 

Affairs 
LAB  218    Staff  Assistant  to  the 

Assistant  Secretary,  Office  of 

Congressional  and  Intergovernmental 

A^iirs 
LAB  220    Special  Assistant  to  the 

Assistant  Secretary  for  Public  Affairs 
LAB  222    Staff  Assistant  to  the  Deputy 

Secretary  of  Labor 
LAB  224    Staff  Assistant  to  the 

Assistant  Secretary  for  Mine  Safety 

and  Health 
LAB  230    Special  Assistant  to  the 

Deputy  Secretary  of  Labor. 
LAB  231    Staff  Assistant  to  the  Chief  of 

Staff 
LAB  237    Special  Assistant  to  the 

Director,  21st  Century  Workforce 
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LAB  239    Associate  Deputy  Secretary 

to  the  Deputy  Secretary  of  Labor 
LAB  241    Special  Assistant  to  the 

Assistant  Secretary  for  Public  Affairs 
LAB  242    Special  Assisteint  to  the 

Assistant  Secretary  for  Policy 
LAB  244    Staff  Assistant  to  the  Director 

of  Scheduling 
LAB  245    Special  Assistant  to  the 

Director,  Office  of  Faith-Based  and 

Community  Initiatives 
LAB  246    Staff  Assistant  to  the 

Director,  21st  Century  Workforce 
LAB  247    Research  Assistant  to  the 

Assistant  Secretary  for  Congressional 

and  Intergovernmental  Affairs 
LAB  249    Research  Assistant  to  the 

Assistant  Secretary,  Office  of 

Congressional  and  Intergovernmental 

Relations 
LAB  254    Senior  Intergovernmental 

Officer  to  the  Assistant  Secretary  for 

Congressional  and  Intergovernmental 

Affairs 
LAB  255    Staff  Assistant  to  the 

Director,  21st  Century  Workforce 
LAB  256    Special  Assistant  to  the 

Deputy  Assistant  Secretary,  Office  of 

Labor  Management  Standards 
LAB  265    Staff  Assistant  to  the  Deputy 

Assistant  Secretary,  Office  of  Labor- 
Management  Standards 
LAB  266    Special  Assistant  to  the 

Deputy  Under  Secretary  for 

International  Labor  Affairs 
LAB  267    Special  Assistant  to  the 

Assistant  Secretary  for  Administration 

and  Management 
XAB  270    Special  Assistant  to  the 

Assistant  Secretary  for  Employment 

and  Training  Administration 
LAB  273    Special  Assistant  to  the 

Assistant  Secretary  for  Administration 

and  Management 
LAB  277    Special  Assistant  to  the 

Assistant  Secretary  for  Administration 

Management 
LAB  278    Special  Assistant  to  the  Chief 

Financial  Officer 

Section  21 3.331 6    Department  of 
Health  and  Human  Services 

HHS  2    Special  Assistant  to  the  Chief  of 

Staff  I 

HHS  14    Director,  Correspondence 

Control  Center  to  the  Executive 

Secretary 
HHS  1 7    Director  of  Scheduling  to  the 

Chief  of  Staff 
HHS  31     Special  Assistant  to  the 

Secretary  of  Health  and  Human 

Services 
HHS  53    Special  Assistant  to  the 

Administrator,  Human  Resources  and 

Services  Administration 
HHS  187    Special  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Legislation 


HHS  204    Special  Assistant  to  the 

White  House  Liaison  for  Political 

Persoimel,  Boards  and  Commissioners 
HHS  236    Secretary's  Regional 

Representative  to  the  Director  of 

Intergovernmental  Affairs 
HHS  237    Secretary's  Regional 

Representative  to  the  Director  of 

Intergovernmental  Affairs 
HHS  240    Secretary's  Regional 

Representative  to  the  Director  of 

Intergovernmental  Affairs 
HHS  243    Secretary's  Regional 

Representative,  Atlanta  GA,  to  the 

Director  of  Intergovernmental  Affairs 
HHS  244    Secretary's  Regional 

Representative,  Seattle,  WA,  to  the 

Director  of  Intergovernmental  Affairs 
HHS  247    Secretary's  Regional 

Representative,  Philadelphia,  PA  to 

the  Director  of  Intergovernmental 

Affairs 
HHS  252    Secretary's  Regional 

Representative,  Washington,  DC  to  the 

Director  of  Intergovenunental  Affairs 
HHS  255    Secretary's  Regional 

Representative,  Qiicago,  U,  to  the 

Director  of  Intergovernmental  Affairs 
HHS  268    Special  Assistant  to  the 

Executive  Secretary,  Office  of  the 

Secretary 
HHS  293    Special  Assistant  to  the 

Commissioner,  Administration  for 

Children,  Youth  and  Families 
HHS  307    Deputy  Director  to  the 

Director  of  the  Center  for  Faith-Based 

and  Community  Initiatives 
HHS  315    Special  Assistant  to  the 

Director,  Office  of  Intergovernmental 

Affairs 
HHS  331     Special  Assistant  to  the 

Administrator,  Centers  for  Medicare 

and  Medicaid  Services 
HHS  332    Associate  Commissioner 

Children's  Bureau  to  the 

Commissioner,  Administration  for 

Children  Youth  and  Families 
HHS  334    Director,  Office  of 

International  and  Refugees  Health  to 

the  Assistant  Secretary  for  Health 
HHS  336    Special  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Legislation  (Human  Services) 
HHS  346    Congressional  Liaison 

S(>ecialist  to  the  Deputy  Assistant 

Secretary  for  Legislation 

(Congressional  Liaison) 
HHS  347    Congressional  Liaison 

Specialist  to  the  Deputy  Assistant 

Secretary  for  Legislation,  Office  of 

Congressional  Liaison 
HHS  359    Congressional  Liaison 

Specialist  to  the  Deputy  Assistant 

Secretary  for  Legislation 

(Congressional  Liaison) 
HHS  361    Congressional  Liaison 

Specialist  to  the  Deputy  Assistant 

Secretary  for  Legislation 

(Congressional  Liaison) 


HHS  374    Confidential  Assistant  to  the 

Executive  Secretary 
HHS  378    Special  Assistant  to  the 

Assistant  Secretary  for  Public  Affairs 
HHS  38a    Special  Assistant  to  the 

Assistant  Secretary  for  Public  Affairs 
HHS  399    Special  Assistant  to  the 

Assistant  Secretary  for  Children  and 

Families,  Administration  for  Children 

and  Youth  Families 
HHS  412    Secretary's  Regional 

Representative  to  the  Director  of 

Intergovernmental  Affairs 
HHS  417    Secretary's  Regional 

Representative  to  the  Director  of 

Intergovernmental  Affairs 
HHS  427    Executive  Director, 

President's  Committee  on  Mental 

Retardation  to  the  Assistant  Secretary 

for  Children  and  Families 
HHS  436    Associate  Commissioner  to 

the  Commissioner,  Administration  for 

Children,  Youth  and  Families 
HHS  497    Special  Assistant  for 

International  and  Iiomigration  Issues 

to  the  Assistant  Secretary, 

Administration  for  Children  and 

Families 
HHS  523    Executive  Director, 

President's  Coimcil  on  Physical 

Fitness  and  Sports  to  the  Assistant 

Secretary  for  Health 
HHS  525    Confidential  Assistant  to  the 

Chief  Operating  Officer  and  Deputy 

Administrator 
HHS  527    Confidential  Assistant 

(Scheduling)  to  the  Director  of 

Scheduling 
HHS  539    Special  Assistant  to  the 

General  Counsel 
HHS  541     Special  Assistant  to  the 

Deputy  Director,  Office  of  Child 

Support  Enforcement 
HHS  549    Speechwriter  to  the  Assistant 

Secretary  for  Public  Affairs 
HHS  553    Director  of  Commimications 

to  the  Deputy  Assistant  Secretary  for 

Public  Affairs  (Policy  and  Strategy) 
HHS  556    Director  of  Speechwriting  to 

the  Deputy  Assistant  Secretary  for 

Public  Affairs  (Media) 
HHS  570    Confidential  Assistant 

(Advance)  to  the  Director  of 

Scheduling 
HHS  589    Senior  Speechwriter  to  the 

Assistant  Secretary  for  Public  Affairs 
HHS  615    Confidential  Assistant  to  the 

Director  of  Communications 
HHS  628    Special  Assistant  to  the 

Administrator,  Substance  Abuse  and 

Mental  Health  Services 

Administration 
HHS  629    Executive  Director, 

President's  Commission  of  HTV/AIDS 

to  the  Assistant  Secretary  for  Health 
HHS  632    Special  Outreach 

Coordinator  to  the  Deputy  Assistant 

Secretary  for  Public  Mfairs  (Policy 

and  Strategy) 
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HHS  636    Senior  Advisor  to  the 

Director.  Indian  Health  Service      ' 
HHS  638    Special  Assistant  to  the 

Deputy  Assistant  Secretary  for  Policy 

and  External  Affairs,  Administration 

for  Children  and  Families 
HHS  659    Counselor  to  the  Deputy 

Secretary 
HHS  661    Special  Assistant  to  the 

Deputy  Secretary  of  Health  and 

Human  Services 
HHS  664    Deputy  Director  for 

Operations  to  the  Director,  Office  of 

Intergovernmental  Affairs 
HHS  665    Deputy  Director  for  Policy  to 

the  Director  of  Intergovernmental 

Affairs 
HHS  667    Confidential  Assistant  to  the 

Executive  Secretary 
HHS  672    Deputy  Director  to  the 

Director  of  Scheduling 
HHS  675  "^Special  Assistant  to  the 

Assistant  Secretary  for  Aging 
HHS  682    Executive  Director, 

President's  Advisory  Commission  and 

White  House  Initiative  on  Asian 

Americans  and  Pacific  Islanders  to  the 

Director,  Office  of  Intergovernmental 

Affairs 

Section  213.331 7    Department  of 
Education 

EDU  2    Deputy  Assistant  Secretary  to 

the  Assistant  Secretary,  Legislation 

and  Congressional  Affairs 
EDU  4    Special  Assistant  to  the 

Director,  White  House  Liaison 
EDU  6    Confidential  Assistant  to  the 

Chief  of  Staff  to  the  Under  Secretary 
EDU  8    Confidential  Assistant  to  the 

Director,  Scheduling  and  Briefing 

Staff 
EDU  9    Special  Assistant  to  the 

Director,  Office  of  Public  Affairs 

(Communications  Director) 
EDU  1 1    Steward  to  the  Chief  of  Staff 
EDU  12    Deputy  Secretary's  Regional 

Representative,  Region  IV  to  the 

Deputy  Assistant  Secretary  for 

Regional  Services 
EDU  15    Special  Assistant  to  the 

Secretary's  Regional  Representative, 

Atlanta,  Georgia 
EDU  16    Confidential  Assistant  to  the 

Chief  of  Staff 
EDU  21    Confidential  Assistant  to  the 

Assistant  Secretary  for  Legislation  and 

Congressional  Affairs 
EDU  25    Executive  Assistant  to  the 

Deputy  Secretary 
EDU  26    Special  Assistant  to  the 

Deputy  Secretary 
EDU  28    Deputy  to  the  Secretary's    - 

Regional  Representative,  Dallas,  Texas 
EDU  29    Special  Assistant  to  the 

Deputy  Secretary 
EDU  31    Coimselor  to  the  Deputy 

Secretary 


EDU  32    Confidential  Assistant  to  the 

Director,  Scheduling  and  Briefing 

Staff 
EDU  33    Deputy  Assistant  Secretary  for 

Regional  Services  to  the  Assistant 

Secretary,  Office  of  Intergovernmental 

and  Interagency  Affairs 
EDU  37    Deputy  Assistant  Secretary  for 

Intergovernmental,  Constituent 

Relations  and  Corporate  Liaison  to  the 

Assistant  Secretary,  Office  for 

Intergovernmental  and  Interagency 

Affairs 
EDU  38    Secretary's  Regional 

Representative,  Region  I  to  the  Deputy 

Assistant  Secretary  for  Regional 

Services 
EDU  40    Special  Assistant  to  the 

Secretary  of  Education 
EDU  41    Confidential  Assistant  to  the 

Assistant  Secretary  for  Legislation  and 

Congressional  Affairs 
EDU  44    Special  Assistant  to  the 

Deputy  Secretary 
EDU  45    Special  Assistant  to  the 

Assistant  Secretary  for  Special 

Education  and  Rehabilitative 
EDU  46    Special  Assistant  to  the 

Assistant  Secretary  for  Legislation  and 

Congressional  Affairs 
EDU  48    Special  Assistant  to  the 

General  Counsel 
EDU  49    Confidential  Assistant  to  the 

Assistant  Secretary  for  Elementary 

and  Secondary  Education 
EDU  50    Confidential  Assistant  to  the 

Assistant  Secretary  for  Elementary 

and  Secondary  Education 
EDU  51    Confidential  Assistant  to  the 

Director  of  Scheduling  and  Briefing 
EDU  52    Deputy  Director  to  the 

Director,  Office  of  Bilingual  Education 

and  Minority  Language  Affairs 
EDU  54    Special  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Intergovernmental,  Constituent 

Relations  and  Corporate  Liaison 
EDU  55    Secretary's  Regional 

Representative,  Region  Vin  to  the 

Deputy  Assistant  Secretary  for 

Regional  Services 
EDU  57    Special  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Regional  Services . 
EDU  58    Confidential  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Enforcement 
EDU  59    Special  Assistant  to  the  Chief 

of  Staff 
EDU  60    Press  Secretary  to  the  Director, 

Office  of  Public  Affairs 
EDU  61    Confidential  Assistant  to  the 

Director,  Scheduling  and  Briefing 

Staff 
EDU  62    Confidential  Assistant  to  the 

Director,  Scheduling  and  Briefing 

Staff 
EDU  63    Confidential  Assistant  to  the 

Counselor  to  the  Secretary 


EDU  64    Secretary's  Regional 

Representative,  Region  II  to  the 

Deputy  Assistant  Secretary  for 

Regional  Services 
EDU  66    Confidential  Assistant  to  the 

Chief  of  Staff 
EDU  67    Confidential  Assistant  to  the 

Senior  Advisor  to  the  Secretary  of 

Education 
EDU  68    Confidential  Assistant  to  the 

Chief  of  Staff  to  the  Deputy  Secretary 
EDU  69    Special  Assistant  to  the  Chief 

of  Staff 
EDU  71    Special  Assistant  to  the 

Director,  Office  of  Public  Affairs 
EDU  72    Confidential  Assistant  to  the 

Director,  Office  of  Bilingual  and 

Minority  Languages  Affairs 
EDU  73    Special  Assistant  to  the 

Commissioner  of  Rehabilitative 

Service  Administration 
EDU  74    Confidential  Assistant  to  the 

Assistant  Secretary  for  Elementary 

and  Secondary  Education 
EDU  75    Special  Assistant  to  the 

Assistant  Secretary  for  Elementary 

and  Secondary  Education 
EDU  76    Special  Assistant  to  the 

Assistant  Secretary,  Office  of 

Elementary  and  Secondary  Education 
EDU  77  .  Special  Assistant  to  the 

Director,  Scheduling  and  Briefing 

Staff 
EDU  78    Special  Assistant  toHhe 

Deputy  Assistant  Secretary  for 

Regional  Services 
EDU  79    Confidential  Assistant  to  the 

Director,  Scheduling  and  Briefing 

Staff 
EDU  80    Confidential  Assistant  to  the 

Chief  of  Staff  to  the  Deputy  Secretary 
EDU  83    Special  Assistant  to  the  Chief 

of  Staff 
EDU  85    Secretary's  Regional 

Representative,  San  Francisco, 

California,  to  the  Deputy  Secretary  for 

Regional  Services 
EDU  86    Special  Assistant  to  the 

Assistant  Secretary  for  Management 
EDU  87    Confidential  Assistant  to  the 

Assistant  Secretary  for  Management 
EDU  88    Special  Assistant  to  the 

Deputy  Secretary 
EDU  89    Special  Assistant  to  the 

Assistant  Secretary  for  Postsecondary 

Education 
EDU  92    Secretary's  Regional 

Representative,  Region  V  to  the 

Deputy  Assistant  Secretary  for 

Regional  Services 
EDU  93    Special  Assistant  to  the 

Assistant  Secretary  for  Elementary 

and  Secondary  Education 
EDU  96    Special  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Intergovernmental,  Constituent 

Relations  and  Corporate  Liaison 
EDU  101    Special  Assistant  to  the  Chief 

of  Staff 
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EDU  102    Confidential  Assistant  to  the 

Chief  of  Staff 
EDU  103    Special  Assistant  to  the 

Assistant  Secretary  for  Vocational  and 

Adult  Education 
EDU  104    Special  Assistant  to  the 

Senior  Advisor  to  the  Secretary 
EDU  106    Special  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Intergovernmental,  Constituent 

Relations  and  Corporate  Liaison 
EDU  107    Special  Assistant  to  the 

Assistant  Secretary  for  Elementary 

and  Secondary  Education 
EDU  108    Special  Assistant  to  the 

Assistant  Secretary  for  Postsecondary 

Education 
EDU  109    Confidential  Assistant  to  the 
.  Assistant  Secretary  for  Postsecondary 

Education 
EDU  110    Special  Assistant  to  the 

Director,  Office  of  Public  Affairs 
EDU  112    Confidential  Assistant  to  the 

Assistant  Secretary  for  Elementary 

and  Secondary  Education 
EDU  113    Special  Assistant  to  the 

Director,  Office  of  Public  Affairs 
EDU  115    Secretary's  Regional 

Representative,  Region  X  to  the 

Deputy  Assistant  Secretary  for 

Regional  Services 
EDU  116    Secretary's  Regional 

Representative  to  the  Deputy 

Assistant  Secretary  for  Regional 

Services 
EDU  117    Confidential  Assistant  to  the 

Director,  Office  of  Public  Affairs 
EDU  119    Special  Assistant  to  the  Chief 

of  Staff     - 
EDU  120    Director,  Office  of 

Scheduling  and  Briefing  to  the  Chief 

of  Staff 
EDU  122    Secretary's  Regional 

Representative,  Region  7  to  the 

Deputy  Assistant  Secretary  for 

Regional  Services 
EDU  123    Confidential  Assistant  to  the 

Assistant  Secretary  for  Vocational  and 

Adult  Education 
EDU  124    Special  Assistant  to  the 

Assistant  Secretary  for  Postsecondary 

Education 
EDU  125    Special  Assistant  (Executive 

Assistant)  to  the  Assistant  Secretary, 

Office  of  Intergovernmental  and 

Interagency  Affairs 
EDU  126    Deputy  Secretary's  Regional 

Representative,  Region  I  to  the  Deputy 

Assistant  Secretary  for  Regional 

Services 
EDU  127    Special  Assistant  to  the 

Assistant  Secretary  for  Vocational  and 

Adult  Education 
EDU  128    Special  Assistant  to  the 

Assistant  Secretary  for  Special 

Education  and  Rehabilitative  Services 
EDU  129    Special  Assistant  to  the 

Assistant  Secretary  for  Special 

Education  and  Rehabilitative  Services 


EDU  1 30    Special  Assistant  to  the 

Director,  Office  English  Language 

Acquisition 
EDU  131    Special  Assistant  to  the 

Assistant  Secretary  for  Civil  Rights 
EDU  132    Confidential  Assistant  to  the 

Deputy  Assistant  Secretary,  Office  of 

Special  Education  and  Rehabilitative 

Services 
EDU  1 33    Special  Assistant  to  the 

Deputy  Secretary 
EDU  135    Confidential  Assistant  to  the 

Executive  Assistant  Office  of 

Intergovernmental  Affairs 
EDU  137    Special  Assistant  to  the  Chief 


Special  Assistant  to  the  Chief 


of  Staff 
EDU  138 

of  Staff 
EDU  1 39    Deputy  Chief  of  Staff  for 

Strategy/Policy  to  the  Chief  of  Staff 
EDU  140    Deputy  Chief  of  Staff  for 

Operations  to  the  Chief  of  Staff 
EDU  142    Secretary's  Regional 

Representative,  Region  IV,  Atlanta, 

Georgia  to  the  Deputy  Assistant 

Secretary  for  Regional  Services 
EDU  143    Confidential  Assistant  to  the 

Director,  Faith-Based  and  Community 

Initiatives  Center 
EDU  144    Special  Assistant  to  the 

Director,  White  House  Initiatives  on 

Hispanic  Education 
EDU  146    Confidential  Assistant  to  the 

Director,  White  House  Initiatives  on 

Hispanic  Education 
EDU  148    Director,  White  House 

Initiatives  on  Hispanic  Education  to 

the  Secretary  of  Education 
EDU  149    Confidential  Assistant  to  the 

Director,  White  House  Initiatives  on 

Tribal  Colleges  and  Universities 
EDU  150    Special  Assistant  to  the 

Director,  White  House  Initiatives  on 

Tribal  Colleges  and  Universities 
EDU  151    Special  Assistant  to  the  Chief 

of  Staff 
EDU  152    Confidential  Assistant  to  the 

Director,  Faith  Based  and  Community 

Initiatives  Center 
EDU  153    Confidential  Assistant  to  the 

Director,  Faith-Based  and  Community 

Initiatives  Center 
EDU  154    Director,  Faith-Based  and 

Community  Initiatives  Center  to  the 

Secretary  of  Education 
EDU  155    Special  Assistant  to  the 

Director,  White  House  Initiatives  on 

Hispanic  Education 
EDU  156    Confidential  Assistant  to  the 

Director,  White  House  Initiatives  on 

Hispanic  Education 
EDU  157    Confidential  Assistant  to  the 

Director,  White  House  Initiatives  on 

Hispanic  Education 
EDU  1 58    Confidential  Assistant  to  the 

Chief  of  Staff 
EDU  159    Special  Assistant  to  the 

Assistant  Secretary  for  Elementary 

and  Secondary  Education 


^U  164    Confidential  Assistant  to  the 

Chief  of  Staff 
EDU  166    Executive  Assistant  to  the 

Assistant  Secretary  for  Postsecondary 

Education 
EDU  171    Special  Assistant  to  the 

Assistant  Secretary  for 

Intergovernmental  and  Interagency 

Affairs 
EDU  175    Special  Assistant  to  the 

Assistant  Secretary,  Office  of 

Vocational  and  Adult  Education 
EDU  1 76    Confidential  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Legislation  and  Congressional  Affairs 
EDU  180    Confidential  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Regional  Services 

Section  213.3318    Environmental 
Protection  Agency 

EPA  1     Special  Assistant  (Advance 

Person)  to  the  Administrator 
EPA  5    Director,  Office  of  Information 

and  Special  Initiatives  to  the 

Associate  Administrator  for  the  Office 

of  Public  Affairs 
EPA  10    Program  Advisor  (Press 

Officer)  to  the  Associate 

Administrator  for  Communications, 

Education  and  Media  Relations 
EPA  14    Special  Assistant  to  the 

Associate  Administrator  for 

Congressional  and  Intergovernmental 

Relations 
EPA  18    Special  Assistant  to  the 

Adnunistrator 
EPA  39    Special  Assistant  to  the 

Associate  Administrator  for  the  Office 

of  Communications,  Education  and 

Media  Relations 
EPA  41    Deputy  Associate  Assistant 

Administrator  to  the  Associate 

Administrator,  Office  of  Public  Affairs 
EPA  4  2    Director  of  Scheduling  to  the 

Associate  Administrator  for  the  Office 

of  Public  Affairs 
EPA  50    Program  Assistant  to  the 

Assistant  Administrator  for  Air  and 

Radiation 
EPA  52    Special  Assistant  to  the 

Associate  Administrator  for 

Communications,  Education,  and 

Media  Relations 
EPA  56    Program  Advisor 

(Publications)  to  the  Associate 

Administrator  for  Communications, 

Education  and  Media  Relations 
EPA  61    Program  Advisor  to  the 

Assistant  Administrator  for  Policy, 

Economics  and  Innovation 
EPA  62    Public  Affairs  Specialist  to  the 

Associate  Administrator 
EPA  63    Special  Assistant  to  the 

Director  of  Operations 
EPA  64    Associate  Assistant 

Administrator  to  the  Assistant 

Administrator  for  Office  of 

Prevention,  Pesticides  and  Toxic 

Substances 
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EPA  65    Recycling  Communications 

Advisor  to  the  Deputy  Director,  Office 

of  Solid  Waste  and  Emergency 

Response 
EPA  68    Associate  Assistant 

Administrator  to  the  Assistant 

Administrator  for  Solid  Waste  and 

Emergency  Response 
EPA  69    Special  Assistant  for 

Communications  to  the  Assistant 

Administrator,  Office  of  Water 
EPA  70    Associate  Regional 

Administrator  to  the  Regional 

Administrator,  Middle  Atlantic 

Region 
EPA  71    Senior  Advisor  to  the 

Assistant  Administrator  for 

International  Activities 
EPA  72    Director,  Office  of  Regional 

Operations  to  the  Associate 

Administrator  for  Congressional  and 

Intergovenunental  Relations 
EPA  73    Senior  Advisor  on  Outreach  to 

the  Assistant  Administrator  for  Solid 

Waste  and  Emergency  Response 
EPA  74    Policy  Analyst  to  the  Assistant 

Administrator,  Office  of  Air  and 

Radiation 
EPA  75    Deputy  Associate 

Administrator  to  the  Associate 

Administrator,  Office  of 

Congressional  Affairs 
EPA  76    Senior  Counsel  to  the 

Associate  Administrator  for 

Congressional  and  Intergovernmental 

Relations 
EPA  77    Special  Assistant  to  the 

General  Coimsel 
EPA  78    Program  Advisor  (Advance 

Person)  to  the  Administrator 
EPA  81    Director,  Advance  Staff  to  the 

Director  of  Long-Range 

Communications  Planning 
EPA  82    Special  Assistant  to  the 

Associate  Administrator  for  the  Office 

of  Public  Affairs 
EPA  83    Director  of  Long  Term 

Commujiication  Planning  to  the 

Administrator 

Section  213.3323    Federal 
Communications  Commission 

FCC  5    Special  Assistant  to  the 

Director,  Office  of  Media  Relations 
FCC  6    Deputy  Director  to  the  Director, 

Office  of  Legislative  and 

Intergovernmental  Affairs 
FCC-7    Senior  Advisor  to  the  Director, 

Office  of  Legislative  and 

Intergovernmental  Affairs 

Section  213.3323    Overseas  Private 
Investment  Corporation 

OPIC  18    Executive  Assistant  to  the 
President  and  Chief  Executive  Officer 

OPIC  19    Confidential  Assistant  to  the 
Chief  of  Staff 

OPIC  20    Executive  Assistant  to  the 
Executive  Vice  President 


OPIC  21    Confidential  Assistant  to  the 
Chief  of  Staff 


Section  213.3325 
Court 

TCOUS42 

Assistant 
TCOUS  43 

Assistant 
TCOUS  44 

Assistant 
TCOUS  45 

Assistant 
TCOUS  46 

Assistant 
TCOUS  47 

Assistant 
TCOUS  49 

Assistant 
TCOUS  50 

Assistant 
TCOUS  51 

Assistant 
TCOUS  52 

Assistant 
TCOUS  53 

Assistant 
TCOUS  56 

Assistant 
TCOUS  59 

Assistant 
TCOUS  60 

Assistant 
TCOUS  61 

Assistant 
TCOUS  62 

Assistant 
TCOUS  63 

Assistant 
TCOUS  64 

Assistant 
TCOUS  65 

Assistant 
TCOUS  66 
TCOUS  68 
TCOUS  69 
TCOUS  70 
TCOUS  72 
TCOUS  73 
TCOUS  77 
TCOUS  78 
TCOUS  82 

Assistant 


Uruted  States  Tax 
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to  a  Judge 

Secretary  and 
to  a  Judge 
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to  a  Judge 

Secretary  and 
to  a  Judge 
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Secretary  and 
to  a  Judge 

Secretary  and 
to  a  Judge 

Secretary  and 
to  a  Judge 

Secretary  and 
to  a  Judge 

Secretary  and 
to  a  Judge 

Secretary  and 
to  a  Judge 

Secretary  and 
to  a  Judge 

Secretary  and 
to  a  Judge 

Secretary  and 
to  a  Judge 

Secretary  and 
to  a  Judge 

Secretary  and 
to  a  Judge 

Secretary  and 
to  a  Judge. 

Secretary  and 
to  a  Judge 

Secretary  and 
to  a  Judge 

Trial  Clerk  to 

Trial  Clerk  to 

Trial  Clerk  to 

Trial  Clerk  to 

Trial  Clerk  to 

Trial  Clerk  to 

Trial  Clerk  to 

Trial  Clerk  to 

Secretary  and 
to  a  Judge 


Confidential 

Confidential 

Confidential 

Confidential 

Confidential 

Confidential 

Confidential 

Confidential 

Confidential 

Confidential 

Confidential 

Confidentiri 

Confidential 

Confidential 

Confidential 

Confidential 

Confidential 

Confidential 

Confidential 

a  Judge 
a  Judge 
a  Judge 
a  Judge 
a  Judge 
a  Judge 
a  Judge 
a  Judge 
Confidential 


Department  of 


Section  213.3327 
Veterans  Affairs 

VA  5    Special  Assistant  to  the  Secretary 
of  Veteran  Affairs 

VA  8    Special  Assistant  to  the  Dean, 
Veteran  Affairs  Learning  University 

VA  15    Special  Assistant  to  the  Special 
Assistant  (Supervisory  Regional 
Veterans  Service  Liaison  Officer) 

VA  30    Special  Assistant  to  the  Special 
Assistant  (Supervisory  Regional 
Veterans  Service  Liaison  Officer) 

VA  34    Director,  Congressional  Affairs 
to  the  Assistant  Secretary  for 
Congressional  and  Legislative  Affairs 


VA  42    Special  Assistant  to  the 
Assistant  Secretary  for  Public  and 
Intergovernmental  Affairs 

VA  56    Special  Assistant  to  the  Special 
Ass^tant  (Supervisory  Regional 
Veterans  Service  Liaison  Officer) 

VA  72    Special  Assistant  to  the 
Assistant  Secretary  for  Congressional 
and  Legislative  Affairs 

VA  73    Special  Assistant  (Deputy 
White  House  Liaison)  to  the  Deputy 
Assistant  Secretary  for  Public  Affairs 

VA  75    Special  Assistant  to  the  Special 
Assistant  (Supervisory  Regional 
Veterans  Service  Liaison  Officer) 

VA  81    Special  Assistant  to  the  Special 
Assistant  (Supervisor  Regional 
Veterans  Service  Liaison  Officer) 

VA  85     Special  Assistant  (Supervisory 
Regional  Veterans  Service  Liaison 
Officer)  to  the  Assistant  Secretary  for 
Public  and  Intergovernmental  Affairs 

VA  96    Special  Assistant  to  the  Special 
Assistant  (Supervisory  Regional 
Veterans  Service  Liaison  Officer) 

VA  99    Special  Assistant  to  the 
Assistant  Secretary  for  Public  and 
Intergovernmental  Affairs 

VA  106    Special  Assistant  to  the 
Assistant  Secretary  for  Congressional 
and  Legislative  Afibirs 

Section  213.3328    Broadcasting  Board 
of  Governors 

BBG  4    Staff  Director  to  the  Director, 

Office  the  Advisory  Board  for  Cuba 

Broadcasting 
BBG  5    Senior  Projects  Officer  to  the 

Director,  Voice  of  America 
BBG  6    Senior  Projects  Officer  to  the 

Director,  Voice  of  America 

Section  213.3330    Securities  and 
Exchange  Commission 

SEC  2    Confidential  Assistant  to  a 

Commissioner 
SEC  3    Confidential  Assistant  to  a 

Commissioner 
SEC  4    Director  of  Legislative  Affairs  to 

the  Director  of  Communications 
SEC  8    Secretary  (OA)  to  the  Chief 

Accoimtant 
SEC  9    Secretary  to  the  General 

Counsel  "^ 

SEC  11    Confidential  Assistant  to  the 

Chairman 
SEC  12    Deputy  Director  to  the  Director 

of  Public  Affairs 
SEC  14    Secretary  to  the  Director, 

Market  Regulation 
SEC  16    Secretary  to  the  Director, 

Enforcement 
SEC  18    Secretary  to  the  Director, 

Division  of  Investment  Management 
SEC  1 9    Secretary  to  the  Director, 

Corporation  Finance 
SEC  28    Confidential  Assistant  to  the 

Chairman  of  the  Securities  and 

Exchange  Commission 
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SEC  29    Secretary  to  the  Deputy 

Director  of  Market  Regulation 
SEC  32    Director  of  Public  Affairs  to  the 

Director  of  Communications 
SEC  39    Director  of  Commimications  to 

the  Chairman 
SEC  41    Senior  Advisor  for  Legislative 

Affairs  to  the  Director  of 

Communications 

Section  213.3331    Department  of 
Energy  j 

DOE  103    Special  Assistant  to  the 

Director,  Civilian  Radioactive  Waste 

Management 
DOE  104    Special  Assistant  to  the 

Director,  Office  of  Public  Affairs 
DOE  114    Special  Assistant  to  the 

Director,  Office  of  Public  Affairs 
DOE  115    Special  Advisor  to  the  Chief 

of  Staff 
DOE  116    Special  Assistant  to  the 

Administrator,  Energy  Information 

Administration 
DOE  121    Special  Assistant  to  the 

Director,  Office  of  Scheduling  and 

Advance 
DOE  124    Congressional  Affairs  Officer 

to  the  Director,  Special  Assistant  for 

Congressional  Affairs,  National 

Nuclear  Security  Administration 
DOE  128    Senior  Policy  Advisor  to  the 

Secretary 
DOE  129    Special  Assistant  to  the  Chief 

Information  Officer 
DOE  134    Special  Assistant  to  the 

Assistant  Secretary  for  Fossil  Energy 
DOE  139    Public  Affairs  Specialist  to 

the  Director,  Office  of  Pubhc  Affairs 
DOE  140    Senior  Advisor  to  the 

Director,  Office  of  Nuclear  Energy, 

Science  and  Technology 
DOE  141    Special  Assistant  to  the 

Principal  Deputy  Assistant  Secretary, 

Office  of  Congressional  and 

Intergovernmental  Affairs 
DOE  147    Staff  Assistant  to  the 

Assistant  Secretary  for  Fossil  Energy 
DOE  150    Senior  Advisor  to  the 

Principal  Deputy  Assistant  Secretary 
DOE  151    Special  Projects  Officer  to  the 

Director,  Office  of  Public  Affairs 
DOE  173    Senior  Policy  Advisor  to  the 

Secretary  of  Energy 
DOE  1 74    Senior  Policy  Advisor  to  the 

Secretary  of  Energy 
DOE  180    Deputy  Director  to  the 
-    Director,  F*ublic  Affairs 
DOE  186    Executive  Assistant  to  the 

Undersecretary 
DOE  189    Assistant  Secretary  for 

International  Affairs 
DOE  201    Special  Assistant  to  the 

Assistant  Secretary  for  Environment, 

Safety  and  Health 
DOE  204    Special  Assistant  to  the 

Assistant  Secretary  for  Fossil  Energy 
DOE  205    Senior  Advisor,  Legislative 

Affairs  to  the  Assistant  Secretary  for 


Energy  Efficiency  and  Renewable 

Energy 
DOE  206    Chief  of  Staff  to  the  Assistant 

Secretary  for  Energy  Efficiency  and 

Renewable  Energy 
DOE  207    Trip  Coordinator  to  the 

Deputy  Director  for  Advance 
DOE  209    Deputy  Director  of 

Scheduling  to  the  Director  of 

Scheduling  and  Advance 
DOE  211    Daily  Scheduler  to  the 

Director  of  Scheduling  and  Advance 
DOE  212    Senior  Advisor, 

Communications  to  the  Principal 

Deputy  Assistant  Secretary  for  Energy, 

Efficiency  and  Renewable  Energy 
DOE  213    Senior  Legislative  Officer  to 

the  Assistant  Secretary  for 

Congressional  and  Intergovernmental 

Affairs 
DOE  215    Staff  Assistant  to  the 

Director,  Office  of  Scheduling  and 

Advance 
DOE  216    Special  Assistant  to  the 

Secretary  of  Energy 
DOE  217    Director,  Press  Office  to  the 

Director,  Office  of  Public  Affairs 
DOE  218    Special  Assistant  for 

Communications  to  the  Director, 

Office  of  Civilian  Radioactive  Waste 

Management 
DOE  220    Policy  Advisor  to  the 

Secretary  of  Energy 
DOE  221    Senior  Pohcy  Advisor  to  the 

Assistant  Secretary  for  Environmental 

Management 
DOE  222    Special  Assistant  to  the 

Secretary  of  Energy 
DOE  224    Senior  Policy  Advisor  for 

North  American  Affairs  to  the 

Assistant  Secretary  for  Policy  and 

International  Affairs 
EKDE  225    Senior  Policy  Advisor  for 

Middle  East  Affairs  to  the  Assistant 

Secretary  for  Policy  and  International 

Affairs 
DOE  226    Senior  Advisor  to  the 

Executive  Director  for  the  Secretary  of 

Energy  Advisory  Board 
DOE  228    Chief  of  Staff  to  the  Director, 

Office  of  Economic  Impact  and 

Diversity 
DOE  230    Deputy  Assistant  Secretary, 

Senate  Liaison  to  the  Assistant 

Secretary  for  Congressional  and 

Intergovernmental  Affairs 
DOE  232    Special  Assistant  to  the 

Assistant  Secretary  for  Fossil  Energy 
DOE  233    Special  Assistant  to  the 

Assistant  Secretary  for  Policy  and 

International  Affairs 
DOE  234    Program  Manager  (Energy 

ReUability)  to  the  Director,  Office  of 

Security 
DOE  235    Special  Assistant  to  the 
Assistant  Secretary  for  Energy  and 
Renewable  Energy 
DOE  237    Policy  Advisor  to  the 
Secretary  of  Energy 


DOE  238    Deputy  Director  to  the 

'    Director,  Office  of  Economic  Impact 

and  Diversity 
DOE  240    White  House  Liaison  to  the 

Secretary  of  Energy 
DOE  241    Special  Assistant  to  the 

Deputy  Secretary  of  Energy 
DOE  242    Policy  Advisor  to  the 

Director,  Office  of  Worker  and 

Community  Transition 
DOE  243    Special  Assistant  for 

Intergovernmental  Affairs  to  the 

Assistant  Secretary  for  Environmental 

Management 
DOE  244    Congressional  Affairs  Officer 

to  the  Assistant  Secretary  for  Fossil 

Energy 
DOE  245    Senior  Policy  Advisor  to  the 

Assistant  Secretary  for  Fossil  Energy 
DOE  246    Trip  Coordinator  to  the 

Director,  Office  of  Scheduling  and 

Advance 
DOE  247    Advance  and  Trip 

Coordinator  to  the  Director.  Office  of 

Scheduling  and  Advance 
DOE  248    Deputy  Director  of  Advance 

for  Strategic  Initiatives  to  the  Director. 

Office  of  Scheduling  and  Advance 
DOE  249    Deputy  Director  of  Advance 

for  Operations  to  the  Director,  Office 

of  Scheduling  and  Advance 
DOE  250    Confidential  Assistant  to  the 

Assistant  Secretary  for  Congressional 

and  Intergovernmental  Affairs 
DOE  251    Special  Assistant  to  the 

Assistant  Secretary  for  Congressional 

and  Intergovernmental  Affairs 
DOE  252    Special  Assistant  to  the 

Deputy  Assistant  Secretary  for  Policy, 

Plaiming  and  Budget 
DOE  253    Director  of  Intergovernmental 

Affairs  to  the  Deputy  Assistant 

Secretary  for  Intergovernmental  and 

External  Affairs 
DOE  255    Senior  Policy  Advisor  to  the 

Assistant  Secretary  for  Policy  and 

International  Affairs 
DOE  256    Intergovernmental  Liaison 

Officer  to  the  Deputy  Assistant 

Secretary  for  Intergovernmental  and 

External  Affairs 
DOE  257    Deputy  Assistant  Secretary 

for  National  Secmity  to  the  Assistant 

Secretary  for  Congressional  and 

Intergovernmental  Affairs 
DOE  259    Deputy  Assistant  Secretary 

for  Energy  Policy  to  the  Assistant 

Secretary  for  Congressional  and 

Intergovernmental  Affairs 
DOE  260    Senior  PoHcy  Advisor  to  the 

Assistant  Secretary  for  Congressional 

and  Intergovernmental  Affairs 
DOE  261    Associate  Deputy  Assistant 

Secretary  to  the  Deputy  Assistant 

Secretary  for  Energy  Policy 
DOE  262    Deputy  Assistant  Secretary 

for  Budget  and  Appropriations  to  the 

Assistant  Secretary  for  Congressional 

and  Intergovernmental  Affairs 
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DOE  263    Congressional  Liaison  Officer 
to  the  Deputy  Assistant  Secretary  for 
Environment  and  Science 

DOE  264    Senior  Policy  Advisor  to  the 
Chief  Financial  Officer/Director, 
Office  of  Management  Budget  and 
Evaluation 

DOE  265    Senior  Advisor, 
Congressional  and  Intergovenunental 
Affairs  to  the  Director,  Office  of 
Science 

DOE  266    Senior  Advisor  to  the 
Assistant  Secretary  for  Environmental 
Management 

DOE  267    Special  Assistant  to  the 
Assistant  Secretary  for  Fossil  Energy 

DOE  268    Senior  Manager  of  Public 
Affairs,  National  Nuclear  Security 
Administration  to  the  Director, 
Congressional,  Intergovernmental  and 
Public  Affairs 

Federal  Energy  Regulatory  Commission 

FERC  1    Regulatory  Policy  Analyst  to 

the  Director,  Office  of  Markets,  Tariffs 

and  Rates 
FERC  2    Confidential  Assistant  to  a 

Member  of  the  Commission 
FERC  3    Confidential  Assistant  to  a 

Member  of  the  Commission 

Section  213.3332    Small  Business 
Administration 

SBA  10    Special  Assistant  to  the  Chief 

Operating  Officer 
SBA  12    Director  of  Advisory  Councils 

to  the  Associate  Administrator  for 

Conmiunications  and  Public  Liaison 
SBA  18    Special  Assistant  to  the 

Administrator 
SBA  20    Senior  Advisor  to  the 

Associate  Deputy  Administrator  for 

Government  Contracting  and  Business 

Development 
SBA  30    Senior  Advisor  to  the 

Associate  Deputy  Administrator  for 
■  Government  Contracting  and  Business 

Development 
SBA  39    Assistant  Administrator  for 

Public  Conmiunications  to  the 

Associate  Administrator  for 

Communications  and  Public  Liaison 
SBA  63    Special  Assistant  to  the 

Associate  Administrator  for 

Communications  and  Public  Liaison 
SBA  76    Special  Assistant  to  the 

Associate  Administrator  for  Women's 

Business  Ownership 
SBA  84    Director  of  International  Trade 

to  the  Associate  Deputy  Administrator 

for  Capital  Access 
SBA  92    Special  Assistant  (Scheduling) 

to  the  Administrator 
SBA  98    Staff  Assistant  to  the 

Administrator 
SBA  124    Special  Assistant  to  the 
■    Assistant  Administrator  for 

Congressional  and  Legislative  Affairs 


SBA  134    Special  Assistant  to  the 

Assistant  Administrator  for 

Congressional  and  Legislative  Affairs 
SBA  143    Policy  Advisor  to  the 

Administrator 
SBA  145    Senior  Advisor  to  the 

Assistant  Administrator  for 

International  Trade 
SBA  146    Special  Assistant  to  the 

Assistant  Administrator  for 

Communications  and  Public  Liaison 
SBA  153    Deputy  Director  to  the 

Director  of  Intergovernmental  Affairs 
SBA  155    Special  Assistant  to  the 

Assistant  Administrator  for 

International  Trade 
SBA  157    Senior  Advisor  to  the 

Associate  Deputy  Administrator  for 

Capital  Access 
SBA  160    Senior  Advisor  to  the 

Assistant  Administrator  for 

International  Trade 
SBA  169    Regional  Administrator, 

Region  I,  Boston,  MA  to  the  Associate 

Administrator  for  Field  Operations 
SBA  170    Regional  Administrator, 

Region  VIII,  Denver,  CO,  to  the 

Associate  Administrator  for  Field 

Operations 
SBA  171     Regional  Administrator, 

Region  VII,  Kansas,  MS,  to  the 

Associate  Administrator  for  Field 

Operations 
SBA  173    Regional  Administrator, 

Region  VI,  Dallas.  TX,  to  the  Associate 

Administrator  for  Field  Operations 
SBA  174    Regional  Administrator, 

Region  V,  Chicago,  IL  to  the  Associate 

Administrator  for  Field  Operations 
SBA  175    Regional  Administrator, 

Region  IV,  Atlanta,  GA,  to  the 

Associate  Administrator  for  Field 

Operations 
SBA  176    Regional  Administrator, 

Region  II,  New  York,  NY,  to  the 

Associate  Administrator,  Field 

Operations 
SBA  179    Deputy  Press  Secretary  and 

Senior  Advisor  to  the  Associate 

Administrator  for  Communications 

and  Public  Liaison 
SBA  188    Regional  Administrator, 

Region  IX,  San  Francisco,  CA  to  the 

Associate  Administrator  for  Field 

Operations 
SBA  189    Regional  Administrator, 

Region  X,  Seattle.  WA,  to  the 

Associate  Administrator  for  Field     ^ 

Operations  "^ 

SBA  208    Special  Assistant  to  the 

Associate  Deputy  Administrator  of 

Entrepreneurial  Development 
SBA  216    Senior  Policy  Advisor  to  the 

Administrator 

Section  213.3333    Federal  Deposit 
Insurance  Corporation 

FDIC  1 1     Secretary  to  the  Chairman 


Section  213.3334    Federal  Trade 
Commission 

FTC  1     Director,  Office  of  Public  Affairs 

to  the  Chairman 
FTC  2    Congressional  Liaison  Specialist 

to  the  Director,  Office  of 

Congressional  Relations 
FTC  3    Secretary,  to  the  Director, 

Bureau  of  Competition 
FTC  4    Deputy  Director  to  the  Director, 

Office  of  Public  Affairs 
FTC  5    Consumer  Liaison  Specialist  to 

the  Director,  Office  of  Education 
FTC  23    Special  Assistant  to  a 

Commissioner 
FTC  26    Confidential  Assistant  to  a 

Commissioner 
FTC  27    Confidential  Assistant  to  a 

Commissioner 

Section  213.3337    General  Services 
Administration 

GSA  24    Special  Assistant  to  the  Chief 

of  Staff,  Public  Building  Service 
GSA  26    Special  Assistant  to  the  Chief 

of  Staff,  Public  Buildings  Service 
GSA  44    Senior  Policy  Advisor  to  the 

Administrator 
GSA  69    Events  Management  Specialist 

to  the  Director  of  External  Affairs 
GSA  75    Chief  Technology  Officer  to 

the  Associate  Administrator  for 

Communications 
GSA  89    Confidential  Assistant  to  the 

Administrator 
GSA  90    Deputy  Associate 

Administrator  to  the  Associate 

Administrator  for  Congressional  and 

Intergovernmental  Affairs 
GSA  94    Congressional  Relations 

Officer  to  the  Associate  Administrator 

for  Congressional  and 

Intergovernmental  Affairs 
GSA  95    White  House  Liaison  to  the 

Chief  of  Staff 
GSA  119    Senior  Advisor  to  the 

Regional  Administrator,  Great  Lakes 

Region 
GSA  131    Director  of  External  Affairs  to 

the  Associate  Administrator  for 

Communications 

Section  213.3339    U.S.  International 
Trade  Commission  I 

TC  5    Executive  Assistcmt  to  a 

Commissioner 
rrC  6    Staff  Assistant  (Economics)  to  a 

Commissioner 
rrC  15    Executive  Assistant  to  a 

Commissioner 
rrC  18    Staff  Assistant  (Legal)  to  a 

Commissioner 
ITC  1 9    Staff  Economist  to  a 

Commissioner 
ITC  22    Staff  Assistant  to  a 

Commissioner 
ITC  25    Staff  Assistant  (Economics)  to 

the  Chairman 
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ITC  30    Confidential  Assistant  to  a 

Commissioner 
ITC  31    Executive  Assistant  to  a 

Commissioner 
ITC  36    Executive  Assistant  to  a 

Commissioner 

Section  213.3340    National  Archives 
and  Records  Administration 

NARA  3    Presidential  Diarist  to  the 
Archivist  of  the  United  States 

Section  21 3.3342    Export-Import  Bank 
of  the  United  States 

EXIM  44    Special  Assistant  to  the  Vice 

President  of  Public  Affairs 
EXIM  45    Administrative  Assistant  to 

the  Director,  a  Member  of  the  Board 

of  Directors 
EXIM  50    Administrative  Specialist  to 

the  Executive  Assistant  to  the 

President  and  Chairman 
EXIM  53    Administrative  Assistant  to  a 

Member,  Board  of  Directors 
EXIM  54    Special  Assistant  to  the  Vice 

President  for  Congressional  and 

External  Affairs 

Section  213.3343    Farm  Credit 
Administration 

FCA  4    Secretary  to  the  Chairman  and 

CEO 
FCA  13    Executive  Assistant  to  a  Board 

Member 
FCA  15    Public  Affairs  Specialist  to  the 

Director,  Office  of  Congressional  and 

Public  Affairs 
FCA  16    Executive  Assistant  to  the 

Chairman 

Section  213.3344     Occupational  Safety 
and  Health  Review  Commission 

OSHRC  2    Confidential  Assistant  to  the 
Chairman 

Section  213.3346    Selective  Service 
System 

SSS  16    Special  Assistant  to  the 
Director  of  Selective  Service 

Section  213.3348    National 
Aeronautics  and  Space  Administration 

NASA  6    Chief  of  Staff  to  the  Associate 

Administrator  for  Legislative  Affairs 
NASA  1 3    Staff  Support  Specialist  to 

the  Associate  Administrator  for  Public 

Affairs 
NASA  14    Special  Assistant  to  the 

Assistant  Administrator  for 

Legislative  Affairs 
NASA  18    Confidential  Assistant  to  the 

Administrator 
NASA  19    Senior  Policy  Analyst  to  the 

Assistant  Administrator  for  Public 

Affairs 
NASA  20    Writer-Editor  to  the 

Assistant  Administrator  for  Public 

Affairs 


NASA  21    Industrial  Relations 

Specialist  to  the  Assistant 

Administrator  for  External  Affairs 
NASA  22    Media  Relations  Specialist 

to  the  Assistant  Administrator  for 

Public  Affairs 

Section  213.3351     Federal  Mine  Safety 
and  Health  Review  Commission 

FM  17    Confidential  Assistant  to  the 

Chairman 
FM  24    Confidential  Assistant  to  the 

Chairman 
FM  26    Attorney-Advisor  (General)  to 

the  Chairman 
FM  29    Attorney-Advisor  to  a 

Commissioner 

Section  213.3355    Social  Security 
Administration 

SSA  1    Special  Assistant  to  the  Deputy 

Commissioner  for  Legislation  and 

Congressional  Affairs 
SSA  2    Special  Assistant  to  the  Deputy 

Commissioner  for  Communications 
SSA  3    Special  Assistant  to  the 

Commissioner 

Section  213.3356    Commission  on  Civil 
Ri^ts 

CCR  1    Special  Assistant  to  a 

Commissioner 
CCR  10    Special  Assistant  to  the  Staff 

Director 
CCR  11     Special  Assistant  to  a 

Commissioner 
CCR  12    Special  Assistant  to  a 

Commissioner 
CCR  13    Special  Assistant  to  a 

Commissioner 
CCR  30    Special  Assistant  to  the  Staff 

Director 
CCR  33    Special  Assistant  to  a 

Commissioner 

Section  213.3357    National  Credit 
Union  Administration 

NCUA  18    Special  Assistant  for 
Legislative  Affairs  to  the  Director  of 
Public  and  Congressional  Affairs 

NCUA  26    Special  Assistant  for  Public 
Affairs  to  the  Chairman,  National 
Credit  Union  Administration 

Section  213.3360    Consumer  Product 
Safety  Commission 

CPSC  49    Special  Assistant  to  a 

Commissioner 
CPSC  50    Staff  Assistant  to  a 

Commissioner 
CPSC  61     Staff  Assistant  to  a 

Commissioner 
CPSC  62    Special  Assistant  to  a 

Commissioner 
CPSC  63    Special  Assistant  to  a 

Commissioner 
CPSC  64    Special  Assistant  (Legal)  to  a 

Commissioner 


Section  213.3365    U.S.  Chemical  Safety 
and  Hazard  Investigation  Board 

CSHIB  1    Special  Assistant  to  a  Board 
Member 

Section  213.3367    Federal  Maritime 
Commission 

FMC  41     Special  Advisor  to  a  , 

Commissioner 
FMC  42    Counsel  to  a  Commissioner 
FMC  45    Counsel  to  a  Commissioner 

Section  213.3373    United  States  Trade 
and  Development  Agency 

TDA  3    Special  Projects  Officer  to  the 
Director,  Trade  and  Development 
Agency 

Section  213.3376    Appalachian 
Regional  Commission 

ARC  1 2    Senior  Policy  Advisor  to  the" 
Federal  Co-Chairman 

Section  213.3377    Equal  Employment 
Opportunity  Commission 

EEOC4    Confidential  Assistant  to  the 

Director,  Office  of  Legal  Counsel 
EEOC  8    Confidential  Assistant  to  the 

Chair 
EEOC  29    Special  Assistant  (Speech 

Writer)  to  the  Director,  Office  of 

Commimications  and  Legislative 

Affairs 
EEOC  32    Senior  Advisor  to  a 

Commissioner 
EEOC  39    Confidential  Assistant  to  the 

Director,  Office  of  Commimications 

and  Legislative  Affairs 

Section  213.3379    Commodity  Futures 
Trading  Commission 

CFTC  1    Administrative  Assistant  to 

the  Chairman 
CFTC  3    Administrative  Assistant  to  a 

Commissioner 
CFTC  5    Administrative  Assistant  to  a 

Commissioner 
CFTC  12    Special  Assistant  to  a 

Commissioner 

Section  213.3382    National  Endowment 
for  the  Arts 

NEA  2    Special  Assistant  to  the 

Chairman 
NEA  77    Director  of  Commimications 

to  the  Chairman 

Section  213.3384    Department  of 
Housing  and  Urban  Development 

HUD  2    Senior  Counsel  to  the  Deputy 

to  the  Chief  of  Staff  for  Policy  and 

Programs 
HUD  16    Staff  Assistant  to  the  Director 

of  Executive  Scheduling 
HUD  33    Staff  Assistant  to  the  Assistant 

Secretary  for  Housing 
HUD  36    Special  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Congressional  Relations  - 
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HUD  39    Staff  Assistant  to  the  Assistant 

Secretary  for  Community  Planning 

and  Development 
HUD  42    Advance  Coordinator  to  the 

Director,  Executive  Scheduling 
HUD  45    Staff  Assistant  to  the  Deputy 

Assistant  Secretary  for  Congressional 

and  Intergovernmental  Relations 
HUD  60    Staff  Assistant  to  the  Senior 

Advisor  to  the  Deputy  Secretary 
HUD  61    Special  Assistant  to  the 

Director,  Center  for  Faith  Based  and 

Community  Initiatives 
HUD  65    Special  Assistant  to  the 

Secretary  of  Housing  and  Urban 

Development 
HUD  66    Special  Assistant  to  the 

General  Counsel 
HUD  68    Special  Assistant  to  the 

Assistant  Secretary  for  Public  Affairs 
HUD  78    Advance  Coordinator  to  the 

Director  of  Executive  Scheduling 
HUD  137    Staff  Assistant  to  the 

Assistant  Secretary  for  Administration 
HUD  151    Staff  Assistant  to  the  Deputy 

Assistant  Secretary  for  Public  Affairs 
HUD  173    Special  Assistant  to  the 

Chief  Financial  Officer 
HUD  1 74    Staff  Assistant  to  the  Deputy 

Assistant  Secretary  for 

Intergovernmental  Relations 
HUD  177    Staff  Assistant  to  the  Deputy 

Assistant  Secretary  for 

Intergovernmental  Affairs 
HUD  197    Legislative  Officer  to  the 

Deputy  Assistant  Secretary  for 

Legislation 
HUD  200    Staff  Assistant  to  the 

Director  of  Scheduling 
HUD  216    Deputy  Assistant  Secretary 

for  Special  Needs  to  the  Assistant 

Secretary  for  Community  Planning 

and  Development 
HUD  224    Regional  Director  to  the 

Assistant  Deputy  Secretary  for  Field 

Policy  and  Managemetit 
'  HUD  238    Special  Assistant  to  the 

Deputy  Secretary 
HUD  249    Staff  Assistant  to  the 

Assistant  Deputy  Secretary  for  Field 

Policy  and  Man^ement 
HUD  258    Principle  Director  of 

Executive  Secretariat  to  the  Assistant 

Secretary  for  Administration 
HUD  259    Administrator  of  The 

Manufactured  Housing  Programs  to 

the  Assistant  Secretary  for  Housing 
HUD  263    Special  Assistant  to  the 

Assistant  Secretary  for  Public  Affairs 
HUD  268    Staff  Assistant  to  the 

Director,  Executive  Scheduling 
HUD  272    Deputy  Assistant  Secretary 

for  Economic  Affairs  to  the  Assistant 

Secretary  for  Community  Planning 

and  Development 
HUD  276    Staff  Assistant  to  the 

Assistant  Secretary  for  Housing 
HUD  281     Special  Projects  Officer  to 

the  Regional  Administrator,  New 

York,  New  York 


HUD  286    Staff  Assistant  to  the 

Assistant  SecteXary  for  Public  Affairs 
HUD  361    Regional  Director,  Denver 

Colorado  to  the  Assistant  Deputy 

Secretary  for  Field  Policy  and 

Management 
HUD  362    Staff  Assistant  to  the 

Regional  Director,  Atlanta,  Georgia 
HUD  390    Special  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Intergovernmental  Affairs 
HUD  391    Special  Assistant  to  the 

Regional  Director,  Philadelphia, 

Pennsylvania 
HUD  405    Special  Assistant  to  the 

Regional  Director,  Chicago,  Illinois 
HUD  418    Advance  Coordinator  to  the 

Director  of  Executive  Scheduling 
HUD  419    Special  Assistant  (Speech 

Writer)  to  die  Assistant  Seoetary  for 

Public  A^irs 
HUD  427    Staff  Assistant  to  the 

Assistant  Secretary  for  Community 

Planning  and  Development 
HUD  429    Staff  Assistant  to  the 

Assistant  Secretary  for  Public  Affairs 
HUD  430    Staff  Assistant  to  the 

Assistant  Secretary  for  Public  and 

Indian  Housing 
HUD  431    Regional  Director,  Kansas 

City,  Kansas  to  the  Assistant  Deputy 

Secretary  for  Field  Policy  and 

Management 
HUD  449    Staff  Assistant  to  the  Deputy 

Assistant  Secretary  for  Congressional 

and  Intergovernmental  Relations 
HUD  452    Deputy  Director  to  the 

Director  of  Faith  Based  and 

Community  Initiatives 
HUD  462    Staff  Assistant  to  the 

Assistant  Secretary  for  Community 

Planning  and  Development 
HUD  469    Special  Assistant  to  the 

Chief  Financial  Officer 
HUD  477    Special  Assistant  to  the 

Assistant  Secretary  for  Public  and 

Indian  Housing 
HUD  516    General  Deputy  Assistant 

Secretary  for  Housing  to  the  Assistant 

Secretary  for  Housing-Federal 

Housing  Commissioner 
HUD  526    Special  Assistant  to  the 

Assistant  Secretary  for  Congressional 

and  Intergovernmental  Relations 
HUD  543    Staff  Assistant  to  the 

Director  of  Executive  Scheduling 
HUD  555    Staff  Assistant  to  the  Deputy 

Chief  of  Staff  for  Policy  and  Programs 
HUD  556    Special  Assistant  to  the 

Assistant  Secretary  for  Fair  Housing 

and  Equal  Opportunity 
HUD  558    Special  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Congressional  and  Intergovernmental 

Relations 
HUD  571    Deputy  Assistant  Secretary 

for  International  A&irs  to  the 

Assistant  Secretary  for  Policy 

Development  and  Research 


HUD  603  Staff  Assistant  to  the  Deputy 
Assistant  Secretary  for  Congressional 
and  Intergovernmental  Relations 

Section  213.3388    President's 
Commission  on  White  House 
Fellowships 

PCWHF  2    Associate  Director  to  the 

Executive  Director 
PCWHF  3    Outreach  Coordinator  to  the 

Executive  Director 
PCWHF  6    Education  Director  to  the 

Executive  Director 

Section  213.3389    National  Mediation 
Board 

NMB  56  Confidential  Assistant  to  the 
Chairman 

Section  213.3391    Office  ofPersormel 
Management 

OPM  1    Deputy  Chief  of  Staff  to  the 

Chief  of  Staff 
OPM  3    Special  Assistant  to  the 

Director.  Office  of  Communications 
OPM  4    Special  Assistant  to  the 

Director,  Office  of  Congressional 

Relations 
OPM  5    Special  Assistant  to  the 

Director,  CMfice  of  Congressional 

Relations 
OPM  6    Special  Assistant  to  the  Chief 

of  Staff 
OPM  7    Special  Assistant  to  the 

Director,  Office  of  Congressional 

Relations 
OPM  8    Special  Assistant  to  the 

Director,  Office  of  Communications 
OPM  10    Special  Initiatives 

Coordinator  to  the  Director,  Office  of 

Communications 
OPM  11    Deputy  General  Counsel  to 

the  General  Counsel 
OPM  13    Special  Assistant  to  the 

Director,  Office  of  Communications 
OPM  14    Senior  Advisor  to  the  Chief  of 

Staff 
OPM  15    White  House  Liaison  to  the 

Chief  of  Staff 
OPM  16    Special  Assistant  to  the 

Deputy  Director 
OPM  17    Special  Counselor  to  the 

General  Counsel 
OPM  18    Special  Assistant  to  the 

Director,  Office  of  Communications 
OPM  20    Confidential  Assistant/ 

Scheduler  to  the  Chief  of  Staff 
OPM  21    Coordinator,  Public  Liaison 

and  Constituent  Services  to  the 

Director,  Office  of  Communications 
OPM  22    Deputy  Director  to  the 

Director,  Office  of  Communications 

Section  213.3393    Pension  Benefit 
Guaranty  Corporation 

PBGC  3    Assistant  Executive  Director 
for  Legislative  Affairs  to  the  Executive 
Director,  Pension  Benefit  Guaranty 
Corporation 


60824 


Federal  Register /Vol.  67,  No.  187 /Thursday,  September  26.  2002 /Notices 


Section  213.3394   ,  Department  of 
Transportation      i 

DOT  1    Special  Assistant  to  the 

Secretary 
DOT  25    Special  Assistant  to  the  Under 

Secretary  for  Transportation  Security 
DOT  60    Deputy  Assistant  Secretary  to 

the  Assistant  Secretary  for 

Governmental  Affairs 
DOT  70    Special  Assistant  to  the 

Assistant  Secretary  for  Governmental 

Affairs 
DOT  100    Chief,  Consimier  Information 

Division  to  the  Administrator, 

National  Highway  TrafRc  Safety 

Administration 
DOT  117    Assistant  for  Policy  to  the 

Secretary 
DOT  128    Special  Assistant  to  the 

Administrator,  Federal  Highway 

Administration 
DOT  141    Special  Assistant  to  the  Chief 

of  Staff 
DOT  147    Special  Assistant  to  the 

Assistant  to  the  Secretary  and  Director 

of  Public  Affairs 
DOT  151    Assistant  for  Policy  to  the 

Secretary 
DOT  185    Special  Assistant  to  the 

Assistant  Secretary  for  Aviation  and 

bitemational  Affairs 
DOT  192    Special  Assistant  to  the 

Assistant  to  the  Secretary  and  Director 

of  Public  Affairs 
DOT  194    Special  Assistant  to  the 

Administrator,  National  Highway 

Traffic  Safety  Administration 
DOT  198    Special  Assistant  to  the  Chief 

Counsel 
DOT  217    Special  Assistant  to  the 

Administrator,  Research  and  Special 

Programs  Administration 
DOT  239    Director,  Office  of 

Congressional  and  Public  Affairs  to 

the  Maritime  Administrator 
DOT  243    Speechvinriter  to  the  Assistant 

Director  for  Speechwriting 
DOT  254    White  House  Liaison  to  the 

Chief  of  Staff 
DOT  257    Deputy  Director  to  the 

Assistant  to  the  Secretary  and  Director 

of  Public  Affairs 
DOT  258    Associate  Director  for 

Governmental  Affairs  to  the  Assistant 

Secretary  for  Governmental  Affairs 
DOT  259    Senior  Advisor  to  the 

Administrator,  the  Maritime 

Administration 
DOT  268    Speechv\rriter  to  the  Assistant 

Director  of  Speechwriting 
DOT  277    Staff  Assistant  to  the 

Administrator,  Federal  Transit 

Authority 
DOT  279    Associate  Director  for 

Speechwriting  to  the  Assistant  to  the 

Secretary  and  Director  of  Public 

Affoirs 
DOT  285    Special  Assistant  to  the 

Administrator,  National  Highway 

Traffic  Safety  Administration 


DOT  287    Special  Assistant  to  the 

Director  of  Scheduling  and  Advance 
DOT  288    Associate  Director  to  the  • 

Assistant  Secretary  for  Government 

Affairs 
DOT  291    Executive  Assistant  to  the 

Assistant  to  the  Secretary  and  Director 

of  Public  Affairs 
DOT  292    Associate  Director  to  the 

Deputy  Assistant  Secretary  for 

Governmental  Affairs 
DOT  295    Executive  Assistant  to  the 

Associate  Deputy  Secretary  of 

Transportation 
DOT  301    Associate  Director  to  the 

Assistant  Secretary  for  Governmental 

Affairs 
DOT  311    Scheduling/Advance 

Assistant  to  the  Director  for 

Scheduling  and  Advance 
DOT  313    Director,  Office  of  Public 

and  Consumer  Affairs  to  the 

Administrator,  National  Highway 

Traffic  Safety  Administration 
DOT  324    Director  for  Scheduling  and 

Advance  to  the  Chief  of  Staff 
DOT  330    Staff  Assistant  to  the 

Administrator,  Federal  Highway 

Administration 
DOT  338    Special  Assistant  to  the 

Director,  Office  of  Policy,  Federal 

Highway  Administration 
DOT  339  .  Director  of  Public  Affairs  to 

the  Administrator,  Research  and 

Special  Programs  Administration 
DOT  357    Special  Assistant  for 

Scheduling  and  Advance  to  the 

Director  for  Scheduling  and  Advance 
DOT  365    Special  Assistant  to  the 

Assistant  Secretary  for  Transportation 

Policy 

Section  213.3395    Federal  Emergency 
Management  Agency 

FEMA  2    Confidential  Assistant  to  the 

Director 
FEMA  4    Policy  Advisor  to  the  Division 

Director,  Congressional  and 

Intergovernmental  Affairs 
FEMA  5    Staff  Assistant  (Scheduling) 

to  the  Director 
FEMA  6    Staff  Assistant  to  the  General 

Counsel 
FEMA  7    Speech  Writer  to  the  Director, 

Public  Affairs 
FEMA  8    Deputy  Chief  of  Staff/White 

House  Liaison  to  the  Director 
FEMA  9    Special  Assistant  to  the  Chief 

Information  Officer  to  the  Assistant 

Director,  Information  Technology 

Services  Directorate 
FEMA  10    Legislative  Branch  Chief  to 

the  Director  of  Congressional  and 

Intergovernmental  Affairs  Division 
FEMA  11    Advisor  for  Media  Affairs  to 

the  Director,  Public  Affairs 
FEMA  1 2    Staff  Assistant  (Scheduling) 

to  the  Director 
FEMA  14    Special  Assistant  to  the 

Director,  Human  Resources  Division 


FEMA  16    Special  Assistant  to  the 

Director  for  Administration/White 

House  Liaison 
FEMA  1 7    Assistant  Division  Director 

to  the  Director,  Public  Affairs  Division 
FEMA  Id    Executive  Assistant  to  the 

Assistant  Director,  Administration 

and  Resource  Planning 
FEMA  20    Staff  Assistant  to  the 

Assistant  Director,  Administration 

and  Resource  Planning 

Section  213.3396    National 
Transportation  Safety  Board 

NTSB  1    Senior  Policy  Advisor  to  the 

Chairman 
NTSB  3    Special  Counsel  to  the 

Chairman 
NTSB  30    Director  of  Government  and 

Industry  Affairs  to  the  Chairman 
NTSB  31    Executive  Assistant  to  the 

Chairman 
NTSB  32    Special  Assistant  to  a  Board 
-   Member 
NTSB  33    Director,  Office  of 

Commimications  to  the  Chairman 
NTSB  34    Director,  Office  of  Family 

Members  to  the  Chairman 
NTSB  102    Special  Assistant  to  a  Board 

Member 

Section  213.3397    Federal  Housing 
Finance  Board 

FHFB  1    Special  Assistant  to  the 

Chairman 
FHFB  5    Special  Assistant  to  the 

Chairman 

Senior  Pay  Level  Positions  (Above  GS- 
15) 

Section  213.3333    Federal  Deposit 
Insurance  Corporation 

Chief  of  Staff  to  the  Chairman 
General  Counsel  to  the  Chairman 
Deputy  to  the  Chairman 
Special  Assistant  to  a  Member  of  the 
Board 

Section  213.3343    Farm  Credit 
Administration 

Executive  Assistant  to  the  Chairman 
Executive  Assistant  to  a  Member 
Executive  Assistant  to  a  Member 
Director,  Congressional  and  Public     - 

Affairs  to  the  Chairman 
Chief  Operating  Officer  to  the  Chairman 
Director,  Office  of  Policy  and  Analysis 

to  the  Chief  Operating  Officer 

Section  213.3357    National  Credit 
Union  Administration 

Chief  of  Staff  and  Coimsel  to  the 

Administrator 
Director,  PubUc  and  Congressional 

Affairs  to  the  Administrator 
Executive  Assistant  to  a  Member 
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Section  213.3382    National  Endowment 
for  the  Arts 

Executive  Director,  President's 
Committee  on  the  Arts  and 
Humanities  to  the  Chairman 

Section  213.3390    Export-Import  Bank 

Vice  President,  Office  of  Congressional 
and  External  Affairs  to  the  President 
and  Chairman 


Vice  President  and  Executive  Assistant 

to  the  Chairman 
Special  Assistant  and  Coordinator  of 

African  Programs  to  the  Chairman 
General  Coimsel  to  the  President  and 

Chairman 

Section  213.3393    Pension  Benefit 
Guaranty  Corporation 

Executive  Director  to  the  Secretary  of 
Labor 


Authority:  5  U.S.C.  3301  and  3302;  E.O. 
10577,  3  CFR  1954-1958  Comp..  p.  218. 

Office  of  Personnel  Management. 
Kay  Coles  lames, 
Director. 

[PR  Doc.  02-24217  Filed  9-25-02;  8:45  am] 
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Securities  and 

Exchange 

Commission 


17  CFR  Parts  239,  249,  274,  and  275 
Disclosure  of  Proxy  Voting  Policies  and 
Proxy  Voting  Records  by  Registered 
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SECURITIES  AND  EXCHANGE 
COMMISSION        I 

17  CFR  Parts  239, 249,  and  274 

tRclMSe  Nos.  33-8131. 34-46518,  IC-25739; 
RIe  No.  S7-36-02] 

RIN  3235-AI64  I 

DisckMura  of  Proxy  Voting  Policies 
and  Proxy  Voting  Racorda  by 
Ragtotared  Managatnant  Invaatmant 
Companlaa 

agency:  Securities  and  Exchange 

Commission. 

ACTION:  Proposed  rule. 

summary:  The  Securities  and  Exchange 
Commission  is  proposing  amendments 
to  its  forms  under  the  Securities  Act  of 

1933,  the  Securities  Exchange  Act  of 

1934,  and  the  Investment  Company  Act 
of  1940  to  require  registered 
management  investment  companies  to 
provide  disclosure  about  how  they  vote 
proxies  relating  to  portfolio  securities 
they  hold.  Under  the  proposed 
amendments,  registered  management 
investment  companies  would  be 
required  to  disclose  the  policies  and 
procedures  that  they  use  to  determine 
how  to  vote  proxies  relating  to  portfolio 
securities.  The  proposals  also  would 
require  registered  management 
investment  companies  to  file  with  the 
Commission  and  to  make  available  to 
their  shareholders  the  specific  proxy 
votes  that  they  cast  in  shareholder 
meetings  of  issuers  of  portfolio 
securities.  j 

DATES:  Comments  must  be  received  on 
or  before  December  6,  2002. 
ADDRESSES:  To  help  us  process  and 
review  your  comments  more  efficiently, 
comments  should  be  sent  by  one 
method  only. 

Comments  should  be  submitted  in 
triplicate  to  Jonathan  G.  Katz,  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street.  NfW.,  Washington,  DC 
20549-0609.  Comments  also  may  be 
submitted  electronically  at  the  following 
E-mail  address:  rule-comments@sec.gov. 
All  comment  letters  should  refer  to  File 
No.  S7-36-02;  this  file  number  should 
be  included  in  the  subject  line  if 
electronic  mail  is  used.  Comment  letters 
will  be  available  for  public  inspection 
and  copying  in  the  Commission's  Public 
Reference  Room.  450  Fifth  Street,  NW.. 
Washington.  DC  20549.  Electronically 
submitted  comment  letters  also  will  be 
posted  on  the  Commission's  hitemet 
Web  site  (http://www.sec.gov).^ 


FOR  FURTHER  INFORMATION  CONTACT: 

Christian  L.  Broadbent,  Attorney, 
Nicholas  C.  Milano,  Jr.,  Senior  Counsel, 
or  Paul  G.  Cellupica.  Assistant  Director. 
Office  of  Disclosiue  Regulation. 
Division  of  Investment  Management. 
(202)  942-0721,  at  the  Securities  and 
Exchange  Commission,  450  Fifth  Street 
NW..  Washington,  DC  20549-0506. 
SUPPLEMENTARY  INFORMATION:  The 
Seciuities  and  Exchange  Commission 
("Commission")  is  proposing  for 
comment  amendments  to  Forms  N— lA 
[17  CFR  239.15A:  274.11A].  N-2  (17 
CFR  239.14;  274.11a-l),  and  N-3  Il7 
CFR  239.17a;  17  CFR  274.11b],  the 
registration  forms  used  by  management 
investment  companies  to  register  under 
the  Investment  Company  Act  of  1940 
("Investment  Company  Act")  and  to 
offer  their  securities  under  the 
Securities  Act  of  1933  ("Securities 
Act"),  and  amendments  to  proposed 
Form  N-CSR  [17  CFR  249.331;  17  CFR 
274.128],  a  form  that  we  recently 
proposed  under  the  Securities  Ebcchange 
Act  of  1934  ("Exchange  Act")  and  the 
Investment  Company  Act  to  be  used  by 
registered  management  investment 
companies  to  file  certified  shareholder 
reports  with  the  Commission  under  the 
Sarbanes-Oxley  Act  of  2002.2 

Executive  Summary 

We  are  proposing  form  amendments 
that  would  do  the  following: 

•  Require  a  management  investment 
company  registered  under  the 
Investment  Company  Act  of  1940 
("fund")  to  disclose  in  its  registration 
statement  (and,  in  the  case  of  a  closed- 
end  fund,  Form  N-CSR)  the  policies  and 
procedures  that  it  uses  to  determine 
how  to  vote  proxies  relating  to  portfolio 
seciuities;  and 

•  Require  a  fund  to  file  with  the 
Commission  and  make  available  to  its 
shareholders,  upon  request  and  free  of 
charge,  the  fund's  proxy  voting  record. 
A  fund  would  be  required  to  disclose  in 
its  annual  and  semi-annual  reports  to 
shareholders  and  in  its  registration 
statement  the  methods  by  which 
shareholders  may  obtain  information 
about  proxy  voting.  A  fund  also  would 
be  required  to  disclose  in  its  annual  and 
semi-annual  reports  to  shareholders 
information  regarding  any  proxy  votes 
that  are  inconsistent  with  its  proxy 
voting  policies  and  procedures. 

In  a  companion  release,  we  are  also 
publishing  proposed  amendments  that 
would  require  registered  investment 


advisers  to  adopt  and  implement 
written  policies  and  procedures 
reasonably  designed  to  ensiu^  that 
proxies  are  voted  in  the  best  interests  of 
their  clients,  disclose  to  clients 
information  about  the  advisers'  proxy 
voting  policies  and  procediues,  disclose 
to  clients  how  they  may  obtain 
information  on  how  the  adviser  voted 
their  proxies,  and  retain  records  relating 
to  voting  proxies  on  client  securities.^ 

I.  Introduction  and  Background 

As  of  December  2001,  mutual  funds* 
held  $3.4  trillion  in  U.S.  corporate 
stock,  representing  approximately  19% 
of  all  publicly  traded  U.S.  corporate 
equity.^  This  represents  a  dramatic 
increase  from  only  6.4%  a  decade 
earlier.^  Millions  of  individual 
American  investors,  in  turn,  hold  shares 
of  equity  mutual  funds,  relying  on  these 
funds  — and  the  value  of  the  corporate 
seciuities  in  which  they  invest — to  fund 
their  retirements,  their  childrens' 
educations,  and  their  other  basic 
financial  needs.''  Yet,  despite  the 
enormous  influence  of  mutual  funds  in 
the  capital^  markets  and  their  huge 
impact  on  the  financial  fortimes  of 
American  investors,  funds  have  been 
reluctant  to  disclose  how  they  exercise 
their  proxy  voting  power  with  respect  to 
portfolio  seciuities.*  We  believe  that  the 


'  We  do  not  edit  personal  identifying  information, 
such  as  names  or  electronic  mail  addresses,  from 
electronic  submissions.  You  should  submit  only 


information  that  you  wish  to  make  available 
publicly. 

'  See  Investment  Company  Act  Release  No.  25723 
(Aug.  30,  2002)  167  FR  57298  (Sept.  9.  2002)|: 
Sarfoanes-Oxlev  Act  of  2002.  Pub.  L.  107-204, 116 
Stat.  745  (2002). 


^  See  Investment  Advisers  Act  Release  No.  2059 
(Sept.  20,  2002). 

'*  For  simplicity,  this  Section  of  the  release 
focuses  on  mutual  funds  [i.e.,  open-end  ^ 

management  investment  companies).  An  open-end 
management  investment  company  is  an  investment 
company,  other  than  a  unit  investment  trust  or  face- 
amount  certificate  company,  that  offers  for  sale  or 
has  outstanding  any  redeemable  security  of  which 
it  is  the  issuer.  See  Sections  4  and  5(a)(1)  of  the 
Investment  Company  Act  |15  U.S.C.  80a-4  and  80a- 
5(a)(l)|.  Our  proposed  amendments,  however, 
would  apply  to  all  registered  management 
investment  companies,  except  where  noted.  This 
includes  both  closed-end  management  investment 
companies  and  insurance  company  separate 
accoimts  organized  as  management  investment 
companies  that  offer  variable  annuity  contracts. 

'  Investment  Company  Institute,  Mutual  Fund 
Fact  Book  62  (42nd  ed.  2002):  Securities  Industry 
Association,  Securities  Industry  Fact  Book  71 
(2002). 

BSectirities  Industry  Fact  Book,  supra  note  ,  at  71. 

'  Mutual  Fund  Fact  Book,  supra  note  .  at  37. 
Approximately  93  million  individual  investors  hold 
shares  of  mutual  funds.  Id.  Shares  of  equity  mutual 
fiinds  are  held  through  164.8  million  shareholder 
accounts.  Id.  at  63.  A  single  individual  may  hold 
mutual  fund  shares  through  multiple  accounts. 

"  See  John  Wasik,  Speak  Loudly— Or  Lose  Your 
Big  Stick.  The  Financial  Times,  |uly  24,  2002,  at  26 
(only  eight  retail  mutual  fund  groups  that  openly 
disclose  how  they  vote  on  proxies).  We  have 
previously  prepared  reports  commenting  on  the  role 
of  institutional  investors  in  the  corporate 
accountability  process  and  their  impact  on  portfolio 
companies.  See  Division  of  Corporation  Finance, 
SEC.  Staff  Report  on  Corporate  Accountability 
(Sept.  4, 1980)  (printed  for  the  use  of  Senate  Comm. 
on  Banking,  Housing  and  Urban  Affairs,  96th  Cong., 
2d  Sess.)  (hereinafter  SEC.  Staff  Report  on 
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time  has  come  to  consider  increasing 
transparency  of  proxy  voting  by  mutual 
funds.  This  increased  transparency 
would  enable  fund  shareholders  to 
monitor  their  funds'  involvement  in  the 
governance  activities  of  portfolio 
companies,  which  could  have  a 
dramatic  impact  on  shareholder  value.^ 

Mutual  funds  are  formed  as 
corporations  or  business  trusts  imder 
state  law  and,  as  in  the  case  of  other 
corporations  and  trusts,  must  be 
operated  for  the  benefit  of  their 
shareholders.  ^°  Because  a  mutual  fund 
is  the  beneficial  owner  of  its  portfolio 
securities,  the  fund's  board  of  directors, 
acting  on  the  fund's  behalf,  has  the  right 
and  the  obligation  to  vote  proxies 
relating  to  the  fund's  portfolio 
securities.  As  a  practical  matter, 
however,  the  board  generally  delegates 
this  function  to  the  fimd's  investment, 
adviser  as  part  of  the  adviser's  general 
management  of  fund  assets,  subject  to 
the  board's  continuing  oversight.  The 
investment  adviser  to  a  mutual  fund  is 
a  fiduciary  that  owes  the  fund  a  duty  of 
"utmost  good  faith,  and  full  and  fair 
disclosure."  ' '  This  fiduciary  duty 
extends  to  all  functions  imdertaken  on 
the  fund's  behalf,  including  the  voting 
of  proxies  relating  to  the  fund's  portfolio 
securities.  An  investment  adviser  voting 
proxies  on  behalf  of  a  fimd,  therefore, 
must  do  so  in  a  maimer  consistent  with 
the  best  interests  of  the  fund  and  its 
shareholders. '  ^ 


Corporate  Accountability):  SEC,  Institutional 
Investor  Study  Report  (Mar.  10.  1971)  (printed  for 
the  use  of  House  Comm.  on  Interstate  and  Foreign 
Commerce,  92nd  Cong..  1st  Sess.)  (hereinafter  SEC, 
Institutional  Investor  Study  Report). 

^  We  have  received  three  rulemaking  petitions 
urging  that  we  adopt  rules  requiring  funds  to 
disclose  both  the  policies  and  guidelines  followed 
by  the  funds  in  determining  how  to  vote  on  proxy 
proposals,  and  the  record  of  actual  proxy  votes  cast. 
See  Rulemaking  Petition  by  Domini  Social 
Investments.  LLC  (Nov.  27.  2001):  Rulemaking 
Petition  by  the  International  Brotherhood  of 
Teamsters  ()an.  18,  2001):  Rulemaking  jPetition  by 
the  American  Federation  of  Labor  and  Congress  of 
Industrial  Organizations  (July  30,  2002  and  Dec.  20, 
2000).  The  rulemaking  petitions  are  available  for 
inspection  and  copying  in  File  No.  4-439  in  the 
Commission's  Public  Reference  Room. 

i"  See  generallv  James  M.  Sforev  &  Thomas  M. 
Clyde,  Mutual  Fund  Uw  Handbook  §  7.2  (1998): 
Allan  S.  Mostoff  &  Olivia  P.  Adier,  Organizing  an 
Investment  Company — Structural  Considerations 
§  2.4  in  The  Investment  Company  Regulation 
Deskbook  (Amy  L.  Goodman  ed.,  1997). 

"  SECv.  Capital  Gains  Besearch  Bureau.  Inc.. 
375  U.S.  180,  194  (1963)  (interpreting  Section  206 
of  the  Investment  Advisers  Act  of  1940).  Cf.  Section 
36(b)  of  the  Investment  Company  Act  (15  U.S.C. 
80a-35|  (investment  adviser  of  a  fund  has  a 
fiduciary  duty  with  respect  to  the  receipt  of 
compensation  paid  by  the  fund). 

"  See  Investment  Advisers  Act  Release  No.  2059. 
supra  note-.  See  also  SEC.  Staff  Report  on  Corporate 
Accountability,  supra  note  ,  at  391  (fiduciary 
principle  applies  to  all  aspects  of  investment 
management,  including  voting).  Cf.  Dep't  of  Labor, 
Interpretive  Bulletins  Relating  to  the  Employee 


Traditionally,  mutual  funds  have  been 
viewed  as  largely  passive  investors, 
reluctant  to  challenge  corporate 
management  on  issues  such  as  corporate 
governance."  Funds  have  often 
followed  the  so-called  "Wall  Street 
rule,"  according  to  which  an  investor 
should  either  vote  as  management 
recommends  or,  if  dissatisfied  with 
management,  sell  the  stock. ^'*  In  recent 
years,  however,  some  funds,  along  with 
other  institutional  investors,  have 
become  more  assertive  in  exercising 
their  proxy  voting  responsibilities.^' 
The  increased  assertiveness  by  mutual 
funds  in  the  voting  of  proxies  may  have 
a  number  of  causes.  In  some  instances, 
funds  have  come  to  hold  such  large 
positions  in  a  particular  portfolio 
company  that  they  cannot  easily  sell  the 
company's  stock  if  the  company's 
management  is  performing  poorly.  ^^ 
The  investment  policies  of  index  fimds 
generally  do  not  permit  them  to  sell 
poorly  performing  investments,  and 
thus  Uiese  funds  may  become  active  in 
corporate  governance  in  order  to 
maximize  value  for  their  shareholders.'^ 

Recent  corporate  scandals  have 
created  renewed  investor  interest  in 
issues  of  corporate  governance  and  have 
underscored  the  need  for  mutual  funds 
and  other  institutional  investors  to  play 
a  more  active  role  in  corporate 


Retirement  Income  Security  Act  of  1974,  29  CFR 
2509.94-2  (2002)  (fiduciary  act  of  managing 
employee  benefit  plan  assets  consisting  of  equity 
securities  includes  voting  of  proxies  appurtenant  to 
those  securities). 

'3  See.  e.g..  SEC,  Staff  Report  on  Corporate 
Accountability,  supra  note  8,  at  404  (investment 
managers  have  routinely  supported  management 
slates  of  director  nominees);  Alan  R.  Palmiter, 
Mutual  Fund  Voting  of  Portfolio  Shares:  Why  Not 
Disclose?,  23  Cardozo  L.  Rev.  1419,  1430-31  (2002) 
(discussing  mutual  fund  passivity  in  corporate 
governance).  See  generally  John  C.  Coffee.  Jr.,  The 
SEC  and  The  Institutional  Investor:  A  Half-Time 
Beport.  15  Cardozo  L.  Rev.  837  (1994)  (institutional 
investors  have  historically  been  passive  investors): 
Bernard  S.  Black,  Shareholder  Passivity 
Beexamined.  89  Mich.  L.  Rev.  520  (1990) 
(shareholder  voting  has  historically  been  passive). 

'■'  See  SEC,  Staff  Report  on  Corporate 
Accountability,  supra  note  8,  at  392  (describing 
"Wall  Street  Rule"). 

'^See.  e.g..  Aaron  Lucchetti,  A  Mutual-Fund 
Giant  Is  Stalking  Excessive  Pay.  Wall  Street  Journal, 
June  12,  2002,  at  Cl  (Fidelity  has  voted  against 
management  recommendations  involving  stock- 
option  plans):  Kathleen  Day,  Prodding  For 
Disclosure  of  Funds'  Proxy  Votes.  Washington  Post. 
Apr.  8,  2001,  at  HI  (Domini  Social  Equity  Fund 
voted  against  management  proposal  to  issue 
additional  stock  options  for  directors). 

>»  See  Palmiter.  supra  note  13.  at  1435-1436  (as 
holdings  have  increased,  mutual  funds  have 
realized  that  theyT:annot  easily  sell  blocks  of  poorly 
performing  stock). 

''  See  Kathleen  Pender.  The  Influence  of  Indexing 
on  the  Markets.  San  Francisco  Chronicle,  June  23, 
2002.  ft  Gl  (some  index  funds  are  more  likely  to 
vote  proxies  because  they  generally  cannot  sell 
portfolio  securities  consistent  with  their  investment 
policies). 


governance.'"  The  increased  equity     , 
holdings  and  accompanying  voting 
power  of  mutual  funds  place  them  in  a 
position  to  have  enormous  influence  on 
corporate  accountability.  As  major 
shareholders,  mutual  fiinds  may  play  a 
vital  role  in  monitoring  the  stewardship 
of  the  companies  in  which  they  invest. 

Moreover,  in  some  situations  the 
interests  of  a  mutual  fimd's 
shareholders  may  conflict  with  those  of 
its  investment  adviser  with  respect  to 
proxy  voting.'"  This  may  occur,  for 
example,  when  a  fund's  adviser  also 
manages  or  seeks  to  manage  the  ' 

retirement  plan  assets  of  a  company 
whose  securities  are  held  by  the  fund.^o 
In  these  situations,  a  fund's  adviser  may 
have  an  incentive  to  support 
management  recommendations  to 
further  its  business  interests. 

Yet.  in  spite  of  the  substantial  » 

institutional  voting  power  held  by 
mutual  funds,  the  increasing  importance 
of  the  exercise  of  that  power  to  fund 
shareholders,  and  the  potential  for 
conflicts  of  interest  with  respect  to  the 
exercise  of  fund  proxy  voting  power, 
limited  information  is  available 
regarding  how  funds  vote  their  proxies. 
At  present,  the  Commission's  rules  do 
not  require  mutual  funds  to  disclose 
either  their  proxy  voting  poUcies  and 
procedures  or  their  proxy  voting 
records. 2'  Several  mutual  fund 
complexes  voluntarily  provide 
information  to  investors,  often  on  their 
websites,  about  the  policies  and 
procedures  that  they  use  to  determine 


'*See.  e.g..  Josh  Friedman,  Vanguard  to  Turn 
More  Activist  in  Proxy  Voting,  Los  Angeles  Times, 
Aug.  22,  2002.  at  B3  (Vanguard  imposing  stricter 
corporate  governance  guidelines  in  light  of  recent 
events):  Tom  Hamburger.  Union  Targets  Corporate 
Change.  Wall  Street  Journal,  July  30.  2002.  at  A2 
(workers  should  use  pension  funds  and  votes  to 
compel  changes  in  corporate  behavior):  Beth  Healy, 
Big  Investors  Assuming  a  More  Activist  Stance, 
Boston  Globe.  July  11.  2002.  at  Cl  (big  investors  say 
they  are  taking  a  more  activist  stance  after  financial 
scandals  at  Enron.  Global  Crossing,  and 
WorldCom):  Russ  Wiles.  Funds  May  Hax-e  More  to 
Say  on  Governance.  Chicago  Sun-Times.  June  3, 
2002.  at  F53  (investors  taking  a  closer  look  at 
corporate  governance  issues  as  a  result  of  Enron). 

'"See.  e.g..  Aaron  Bernstein  &  Geoffrey  Smith. 
Can  You  Trust  Your  Fund  Company?. 
BusinessWeek  Online.  Aug.  8.  2002  (AFL-QO 
argues  that  conflicts  of  interest  lead  mutual  funds 
to  vote  with  management). 

'°  For  additional  examples  of  potential  conflicts 
of  interest  involving  investment  advisers,  see 
Investment  Advisers  Act  Release  No.  2059.  supni 
note  3.  at  Section  I..  "Background." 

"  In  general,  investment  compianies  are  organized 
either  as  business  trusts  in  Delaware  or 
Massachusetts,  or  as  corporations  in  Maryland.  The 
applicable  state  statutes  do  not  specifically  permit 
shareholders  to  ins|>ect  books  and  records  relating 
to  proxy  voting  by  funds  with  respect  to  portfolio 
securities.  See  Del.  Code  Ann.  tit.  12.  §  3801-3824 
(2001):  Mass.  Gen.  Laws.  Ann.  ch.  182,  §  1-14 
(2002):  Md.  Code  Ann..  Corporations  §  2-512 
(2001). 
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how  to  vote  proxies  and,  in  some  cases, 
their  actual  proxy  voting  decisions.^^ 
The  Internet  provides  a  medium  for 
these  funds  to  make  information  about 
their  proxy  voting  available  to 
shareholders  quickly  and  in  a  cost- 
effective  manner.  We  applaud  these 
voluntary  efforts  of  mutual  funds  to 
disclose  proxy  voting  information  to 
shareholders,  and  we  encourage  all 
funds  to  provide  similar  information 
without  delay. 

We  believe,  however,  that  the  time 
has  now  arrived  for  the  Commission  to 
consider  requiring  mutual  funds  to 
disclose  their  proxy  voting  policies  and 
procedures,  and  their  actual  voting 
records.23  Prooiy  voting  decisions  by 


'»  See  Calvert  Group,  Ltd. 
<www.calvertgroup.com>  (visited  July  25.  2002) 
(proxy  voting  policies  and  votes  cast):  Domini 
Social  Investments  LLC  <www.domini.cotn> 
(visited  )uly  25,  2002)  (proxy  voting  policies  and 
votes  cast):  Fidelity  Management  &  Research 
Company  <www.fidelity.com  >  (visited  Sept.  4, 
2002)  (proxy  voting  policies):  PAX  World 
Management  Corporation  <www.paxfund.com> 
(visited  luly  25,  2002)  (proxy  voting  policies  and 
votes  cast):  Teachers  Insurance  and  Annuity 
Association  of  America-College  Retirement  and 
Equities  Fund  <vvww.fjoa-cre/.ofg>  (visited  Sept.  8, 
2002)  (proxy  voting  policies):  The  Vanguard  Group 
<www.vanguard.com>  (visited  Sept.  5,  2002)  (proxy 
voting  policies). 

^'Twrice  in  the  past  we  have  considered  requiring 
funds  to  provide  information  about  proxy  voting 
with  respect  to  portfolio  securities.  See  Notice  of 
Proposal  to  Amend  Forms  N-aB-l.  N-8B-3,  N-8B- 
4.  N-5,  and  N-lQ  To  Require  Registered  Investment 
Companies  To  Disclose  with  Greater  Specificity 
Their  Policies  on  Involvement  In  the  Affairs  of 
Their  Portfolio  Companies,  Investment  Company 
Act  Release  No.  6853  (Dec.  1,  1971)  [36  FR  25434 
(Dec.  31, 1971)1  (proposed  amendments  would  have 
required  registered  investment  companies  to 
disclose  their  policies  and  procedures  for 
considering  proxy  materials  of  portfolio 
companies);  Notice  of  Withdrawal  of  Proposal  to 
Amend  Forms  N-8B-1.  N-8B-3.  N-8B-4,  N-5.  and 
N-lQ  To  Require  Registered  Investment  Companies 
To  Disclose  with  Greater  Specificity  Their  Policies 
on  Involvement  In  the  Affairs  of  Their  Portfolio 
Companies,  Investment  Company  Act  Release  No. 
9295  (May  20.  1976)  |41  FR  21796  (May  28.  1976)1; 
Proposed  Rules  Relating  to  Shareholder 
Communications,  Shareholder  Participation  in  the 
Corporate  Electoral  Process  and  Corporate 
Governance  Generally,  Securities  Exchange  Act 
Release  No.  14970  (July  18,  1978)  [43  FR  31945 
(July  24, 1978)1  (proposed  rules  would  have 
required  registered  investment  companies  and  other 
institutional  investors  to  disclose  their  proxy  voting 
policies  and  procedures  for  equity  securities  held 
for  their  own  account  or  the  account  of  others,  and 
the  number  of  times  they  voted  for  or  against 
management  of  abstained  from  voting  on  any 
contested  matter);  Proposed  Rules  Relating  to 
Shareholder  Communications,  Shareholder 
Participation  in  the  Corporate  Electoral  Process  and 
Corporate  Governance  Generally,  Withdrawal  of 
Proposed  Rule  and  Amendments,  Securities 
Exchange  Act  Release  No.  15385  (Dec.  6. 1978)  (43 
FR  58533  (Dec.  14, 1978)|.  In  2000,  we  proposed 
amendments  to  Form  ADV,  the  registration  form  for 
investment  advisers,  that  would  require  registered 
investment  advisers  to  disclose  their  proxy  voting 
practices.  See  Electronic  Filing  by  Investment 
Advisers;  Proposed  Amendments  to  Form  ADV, 
Investment  Advisers  Act  Release  No.  1862  (Apr.  5. 
2000)  [65  FR  20524  (Apr.  17.  2000)|.  These 
amendments  remain  pending. 


funds  may  play  an  important  role  in 
maximizing  the  value  of  the  funds' 
investments,  having  an  enormous 
impact  on  the  financial  livelihood  of 
millions  of  Americans.  Further, 
requiring  greater  transparency  of  proxy 
voting  by  funds  may  encourage  funds  to 
become  more  engaged  in  corporate 
governance  of  issuers  held  in  their_ 
portfolios,  which  may  benefit  all 
investors  and  not  just  fund 
shareholders.  Finally,  shedding  light  on 
mutual  fimd  proxy  voting  could 
illuminate  potential  conflicts  of  interest 
and  discourage  voting  that  is 
inconsistent  with  fund  shareholders' 
best  interests.  Advances  in  technology 
over  the  last  30  years,  specifically  the 
Internet,  allow  this  disclosure  of  proxy 
voting  records  to  be  readily  accessible  at 
low  cost. 

n.  Discussion 

We  are  proposing  to  amend  the 
registration  forms  for  fimds,  and 
recently  proposed  Form  N-CSR,  to 
require  the  disclosure  of  fund  proxy 
voting  policies  and  procedures  as  well 
as  actual  proxy  votes  cast.^* 

A.  Disclosure  of  Policies  and  Procedures 
With  Respect  To  Voting  Proxies  Relating 
to  Portfolio  Securities 

We  are  proposing  to  require  funds 
that  invest  in  voting  securities  to 
disclose  in  their  statements  of 
additional  information  ("SAIs")  the 
policies  and  procedures  that  they  use  to 
determine  how  to  vote  proxies  relating 
to  securities  held  in  their  portfolios.^^ 
This  would  include  the  procedures  that 
a  fimd  uses  when  a  vote  presents  a 
conflict  between  the  interests  of  fund 
shareholders,  on  the  one  hand,  and 
those  of  the  fund's  investment  adviser, 
principal  imderwriter,  or  any  affiliated 
person  of  the  fund,  its  investment 
adviser,  or  principal  imderwriter,  on  the 
other.  It  also  would  include  any  policies 
and  procedures  of  a  fund's  investment 
adviser,  or  any  other  third  party,  that 
the  fimd  uses,  or  that  are  used  on  the 
fund's  behalf,  to  determine  how  to  vote 


2<Form  N-IA  (17  CFR  239.15A:  17  CFR  274.11A1 
is  the  registration  form  for  open-end  management 
investment  companies.  Form  N-2  [17  CFR  239.14; 
17  CFR  lla-l]  is  the  registration  form  for  closed- 
end  management  investment  companies.  Form  N- 
3  [17  CFR  239.17a:  17  CFR  274.1lb]  is  the 
registration  form  for  separate  accounts  organized  as 
management  investment  companies  that  offer 
variable  annuity  contracts. 

■'^  The  SAl  is  part  of  a  fund's  registration 
statement  and  contains  information  about  a  fund  in 
addition  to  that  contained  in  the  prospectus.  TBe 
SAI  is  required  to  be  delivered  to  investors  upon 
request  and  is  available  on  the  Commission's 
Electronic  Data  Gathering,  Analysis,  and  Retrieval 
System  ("EDGAR"). 


proxies  relating  to  portfolio  securities.^* 
For  example,  if  a  fund  delegates  proxy ' 
voting  decisions  to  its  investment 
adviser  and  the  adviser  uses  its  own 
policies  and  procedures  to  vote  the 
fund's  proxies,  disclosure  of  the 
adviser's  policies  and  procedures  would 
be  required. 

For  open-end  management  investment 
companies  that  continuously  offer  their 
shares  and  maintain  an  updated 
registration  statement,  &e  required  SAI 
disclosure  wiU  result  in  continuous 
investor  access,  upon  request,  to  current 
proxy  voting  policies  and  procedures. 
Because  closed-end  funds  do  not  offer 
their  shares  continuously,  and  are 
therefore  generally  not  required  to 
maintain  an  updated  SAI  to  meet  their 
obligations  under  the  Securities  Act  of 
1933,2^  we  are  also  proposing  to  require 
closed-end  funds  to  disclose  their  proxy 
voting  policies  and  procedures  annually 
on  Form  N-CSR.^e 

We  would  expect  that  funds' 
disclosure  of  their  policies  and 
procedures  would  include  general 
policies  and  procedures,  as  well  as 
policies  with  respect  to  voting  on 
specific  types  of  issues.  The  following 
are  examples  of  general  policies  and 
procedures  that  some  funds  include  in 
their  proxy  voting  policies  and 
procedures  and  with  respect  to  which 
disclosure  would  be  appropriate: 

•  The  extent  to  which  the  fimd 
delegates  its  proxy  voting  decisions  to 
its  investment  adviser  or  another  third 
party,  or  relies  on  the  recommendations 
of  a  third  party; 

•  Policies  and  procedures  relating  to 
matters  that  may  affect  substantially  the 
rights  or  privileges  of  the  holders  of 
securities  to  be  voted;  and 

•  Policies  regarding  the  extent  to 
which  the  fund  v\ill  support  or  give 
weight  to  the  views  of  management  of 
the  company. 

The  following  are  examples  of 
specific  types  of  issues  that  are  covered 
by  some  funds'  proxy  voting  policies 
and  procediu'es  and  with  respect  to 
which  disclosure  would  be  appropriate: 

•  Corporate  governance  matters, 
including  changes  in  the  state  of 
incorporation,  mergers  and  other 


2*  Proposed  Item  13(f)  of  Form  N-IA;  Proposed 
Item  18.16  of  Form  N-2;  Proposed  Item  20(o)  of 
Form  N-3.  See  Section  2(a)(3)  of  the  Investment 
Company  Act  [15  U.S.C.  80a-2(a)(3)]  (defining 
affiliated  person). 

2' Pursuant  to  rule  8b-16(b)  under  the  Investment 
Company  Act  (17  CFR  270.Bb-16(b)|,  closed-end 
funds  are  not  required  to  file  amendments  to  their 
registration  statements  (including  their  SAIs)  in 
order  to  comply  with  their  Investment  Company 
Act  registration  obligations,  provided  that  they 
include  specified  information  in  their  annual 
reports  to  shareholders. 

2»  Item  3  of  proposed  Form  N-CSR 
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corporate  restructurings,  and  anti- 
takeover provisions  such  as  staggered 
boards,  poison  pills,  and  supermajority 
provisions; 

•  Changes  to  capital  structure, 
including  increases  and  decreases  of 
capital  and  preferred  stock  issuance; 

•  Stock  option  plans  and  other 
management  compensation  issues;  and 

•  Social  and  corporate  responsibility 
issues. 

We  also  are  proposing  to  require  that 
a  fund  disclose  in  its  shareholder 
reports  that  a  description  of  the  fund's 
proxy  voting  policies  and  procedures  is 
available  (i)  without  charge,  upon 
request,  by  calling  a  specified  toll-free 
(or  collect)  telephone  number;  (ii)  on  the 
fund's  website,  if  applicable;  and  (iii)  on 
the  Commission's  Web  site  at  http:// 
www.sec.gov.^^  The  proposals  also 
would  require  a  fund  to  send  this 
description  of  the  fund's  proxy  voting 
policies  and  procedures  within  three 
business  days  of  receipt  of  the  request, 
by  first-class  mail  or  other  means 
designed  to  ensure  equally  prompt 
delivery.  30 

IVe  request  comment  generally  on  the 
disclosure  of  policies  and  procedures 
that  funds  use  to  determine  how  to  vote 
proxies  relating  to  securities  held  in 
their  portfolios  and  specifically  on  the 
following  issues. 

•  Should  we  require  funds  to  disclose 
their  policies  and  procedures  with 
respect  to  voting  proxies  of  portfolio 
securities? 

•  Should  we  provide  greater 
specificity  with  regard  to  the  disclosiue 
that  funds  are  required  to  make?  For. 
example,  should  our  forms  expressly 
require  disclosure  of  any  or  all  of  the 
specific  matters  enumerated  above  or  of 
any  other  specific  matters? 

•  Is  the  SAI  (and,  for  closed-end 
funds.  Form  N-CSR)  the  appropriate 
location  for  funds  to  disclose  their 
policies  and  procedures  with  respect  to 
voting  proxies  relating  to  portfolio 
securities?  Will  our  proposals  provide 
adequate  access  to  fund  proxy  voting 
policies  and  procedures  by  fund 
shareholders  and  prospective  investors? 
Should  the  disclosure  be  included  in  a 
doctmient  that  is  delivered  to  every 
shareholder? 

B.  Disclosure  of  Proxy  Voting  Record 

We  also  are  proposing  to  require  each 
fund  to  file  with  the  Commission  its 


proxy  voting  record  and  make  this 
record  available  to  its  shareholders.  In 
addition,  a  fund  would  be  required  to 
disclose  in  its  annual  and  semi-annual 
reports  to  shareholders  information 
regarding  any  proxy  votes  that  are 
inconsistent  with  its  proxy  voting 
policies  and  procedures. 

Disclosure  of  Complete  Proxy  Voting 
Record 

The  Commission  is  proposing  to 
require  a  fund  to  file  its  complete  proxy 
voting  record  as  part  of  its  report  on 
proposed  Form  N-CSR.  Today's 
proposals  would  add  a  new  item  to 
proposed  Form  N-CSR,  which  woidd 
require  a  fund  to  disclose  the  foUovdng 
information  for  each  matter  relating  to  a 
portfolio  security  considered  at  any 
shareholder  meeting  held  during  the 
period  covered  by  the  report  and  with 
respect  to  which  the  fund  was  entiUed 
to  vote: 

•  The  name  of  the  issuer  of  the 
portfolio  security; 

•  The  exchange  ticker  symbol  of  the 
portfolio  security: 

•  The  Council  on  Uniform  Securities 
Identification  Procedures  ("CUSIP") 
number  for  the  portfolio  security; 

•  The  shareholder  meeting  date; 

•  A  brief  identification  of  the  matter 
voted  on; 

•  Whether  the  matter  was  proposed 
by  the  issuer  or  by  a  security  holder; 

•  Whether  the  fund  cast  its  vote  on 
the  matter; 

•  How  the  fund  cast  its  vote  [e.g.,  for 
or  against  proposal,  or  abstain;  for  or 
withhold  regarding  election  of 
directors);  and 

•  Whether  the  fund  cast  its  vote  for  or 
against  management.  3' 

A  fund  also  would  be  required  to 
make  its  proxy  voting  record  available 
to  its  shareholders.  Specifically,  the 
proposals  would  require  a  fund  to 
disclose  in  its  SAI,  as  well  as  annual 
and  semi-annual  reports  to 
shareholders,  that  the  fund's  proxy 
voting  record  is  available  (i)  without 
charge,  upon  request,  by  calling  a 
specified  toll-free  (or  collect)  telephone 
number,  (ii)  on  the  fund's  Web  site,  if 
applicable,  and  (iii)  on  the 
Commission's  Web  site.^^  The  proposals 
also  would  require  a  fund,  upon  receipt 
of  a  request  for  its  proxy  voting  record, 
to  send  the  information  disclosed  in 
response  to  Item  2  of  the  Fund's  most 
recenUy  filed  Form  N-CSR."  Funds 


would  be  required  to  send  this 
information  within  three  business  days 
of  receipt  of  the  request,  by  first-class 
mail  or  other  means  designed  to  ensure 
equally  prompt  delivery. 3* 

Our  proposals  would  require  that  a 
fund's  proxy  voting  policies  and 
procedures  and  proxy  voting  record  be 
publicly  available  through  filings  with 
us.  They  also  would  require  that  this 
information  be  readily  available  to  fund 
shareholders,  without  charge,  and  that 
shareholders  be  apprised  of  how  this 
information  may  be  obtained.  We 
believe  that  these  proposals  strike  an 
appropriate  balance — ensuring  that  a 
description  of  a  fund's  proxy  voting 
policies  and  procedures,  as  well  as  its 
proxy  voting  record,  are  readily 
available  to  interested  fund 
shareholders  without  imposing  on 
funds,  and  their  shareholders, 
unnecessary  costs  that  would  be 
associated  with  the  distribution  of  this 
information  to  every  shareholder  of  a 
fund.  3' 

We  considered  whether  to  provide 
funds  greater  flexibility  in  determining 
the  medium  through  which  to  make 
their  proxy  voting  information  available 
to  their  shareholders,  so  that  a  fund 
could,  for  example,  meet  this  obligation 
exclusively  through  website  access.  We 
concluded  that,  at  this  time,  requiring 
funds  to  make  the  information  available 
to  investors  who  call  a  toll-free  (or 
collect)  telephone  number  would  ensure 
the  most  widespread  access  to  this 
information  by  all  investors.  While  the 
percentage  of  households  with  Internet 
access  has  increased  considerably  in 
recent  years,  it  remains  substantially 
lower  than  the  percentage  with  access  to 
telephones. 3^ 

We  note,  however,  that  we  have  taken 
steps  to  encourage  issuers  and  market 
intermediaries  to  communicate  with 
and  deliver  information  to  investors 


2»See  Proposed  Item  22(b)(7)  and  22(c)(5)  of  Form 
N-IA:  Proposed  Instructions  4.g.  &  5.e.  to  Item  23 
of  Form  N-2;  Proposed  Instructions  4(vii)  &  5(v)  to 
Item  27(a)  of  Form  N-3. 

30  Proposed  Instructions  to  Items  22(b)(7)  and 
22(c)t5)  of  Form  N-1  A;  Proposed  Instruction  6  to 
Item  23  of  Form  N-2;  Proposed  Instruction  6  to  Item 
27(a)  of  Form  N-3. 


"  Item  2  of  proposed  Form  N-CSR. 

32  See  Proposed  Items  13(f)  and  22(b)(7)  &  (c)(5) 
of  Form  N-1  A;  Proposed  Item  18.16  and  Proposed 
Instructions  4,g.  and  S.e.  to  Item  23  of  Form  N-2; 
Proposed  Item  20(o)  and  Proposed  Instructions 
4(vii)  and  5(v)  to  Item  27(a)  of  Form  N-3. 

"Proposed  Instructions  to  Items  13(f),  22(b)(7), 
and  22(c)(S)  of  Form  N-lA;  Proposed  Instruction  to 


Item  18.16  and  proposed  Instruction  6  to  Item  23 
of  Form  N-2:  Proposed  Instruction  to  Item  20(o) 
and  proposed  Instruction  6  to  Item  27(a)  of  Form 
N-3. 

"Id. 

3^  Cf.  Rulemaking  Petition  by  Domini  Social 
Investments,  LLC  (Nov.  27.  2001):  Rulemaking 
Petition  by  the  International  Brotherhood  of 
Teamsters  (|an.  18,  2001);  Rulemaking  Petition  by 
the  American  Federation  of  Labor  and  Congress  of 
Industrial  Organizations  (|uly  30,  2002,  and  Dec.  20, 
2000)  (requesting  that  the  Commission  require 
funds  to  provide  their  proxy  voting  information  on 
the  Internet  and  make  paper  copies  available  upon 
request). 

^  See  Economics  and  Statistics  Administration  & 
National  Telecommunications  and  Information 
Administration.  A  Nation  Online:  How  Americans 
Are  Expanding  Their  Use  of  the  Internet,  at  3  (Feb. 
2002)  (50.5%  of  households  had  Internet  access  as 
of  Sept.  2001):  Federal  Communicatioiu 
Commission,  Telephone  Subscribership  In  the 
United  States,  at  1  (Feb.  2002)  (95.1%  of 
households  had  telephone  service  as  of  July  2001). 
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through  the  Internet.  ^^  The  increased 
availability  of  information  through  the 
Internet  has  helped  to  promote 
transparency,  liquidity,  and  efficiency 
by  making  information  available  to 
investors  quickly  and  in  a  cost-effective 
manner.  We  encourage  each  fund  to 
make  its  proxy  voting  information 
available  to  its  shareholders  on  its 
website,  if  it  has  one. 

We  request  comment  generally  on  the 
proposed  disclosure  of  a  fund's  proxy 
voting  record  and  specifically  on  the 
following  issues. 

•  What  would  be  the  costs  of 
requiring  funds  to  file  with  the 
Commission  their  proxy  voting  records 
on  Form  N-CSR.  and  to  make  these 
records  available  to  their  shareholders? 
Are  there  less  costly  alternative  means 
of  requiring  funds  to  disclose  their 
proxy  voting  records? 

•  What  would  be  the  benefits  to  fund 
shareholders  and  others  of  having 
funds'  proxy  voting  records  disclosed? 

•  Is  Form  N-CSR  the  appropriate 
location  for  the  disclosure  of  a  fund's 
proxy  voting  record?  We  have  proposed, 
but  not  yet  adopted.  Form  N-CSR.  If  we 
ultimately  do  not  adopt  Form  N-CSR  to 
implement  the  certification  requirement 
of  Section  302  of  the  Sarbanes-Oxley 
Act  of  2002,  should  we  nevertheless 
adopt  Form  N-CSR  as  a  medium  for  a 
fund  to  disclose  its  proxy  voting  record? 
If  not,  how  should  a  fund  file  its  proxy 
voting  record  with  the  Commission? 
Should  the  information  simply  be  filed 
together  with  the  reports  to  shareholders 
cxirrently  required  to  be  filed  with  the 
Conunission  pursuant  to  rule  30b2-l 
under  the  Investment  Company  Act?^^ 

•  Is  it  sufficient  to  require  that  a 
fund's  proxy  voting  record  be  made 
available  to  investors  or  should  we 
require  a  fund  to  deliver  its  proxy  voting 
record  to  each  investor?  For  example, 
should  a  fund's  complete  proxy  voting 
record  be  included  in  its  reports  to 
shareholders? 

•  Should  a  fund  be  permitted  to  meet 
its  obligation  to  disclose  its  proxy  voting 
record  exclusively  through  posting  the 
required  information  on  its  website? 

•  The  proposal  would  require  funds 
to  disclose  their  proxy  voting  records 
semi-annually.  Will  this  provide 
sufficiently  frequent  disclosure  to 
investors?  Shoiild  we  require  funds  to 
disclose  their  proxy  voting  records  more 


frequently?  If  so,  through  what  means? 
Would  less  frequent  disclosure,  e.g., 
annually,  be  sufficient? 

•  Are  we  proposing  to  require  too 
much  or  too  little  information  to  be 
disclosed  in  proposed  Form  N-CSR?  For 
example,  should  we  limit  the  disclosure 
to  contested  matters,  not  require 
disclosure  with  respect  to  any  categories 
of  "routine"  matters,  or  otherwise  limit 
the  types  of  matters  with  respect  to 
which  disclosure  is  required?  Could 
funds  generically  disclose  their  votes  on 
any  categories  of  matters,  e.g.,  votes 
with  management  (or  votes  as 
recommended  by  an  independent  third- 
party  proxy  voting  service)  on  certajn 
categories  of  issues?  Would  this  type  of 
summary  disclosure  provide  investors 
with  adequate  information?  Should  we 
require  additional  information,  e.g., 
information  about  how  other  funds  in 
the  fund  complex  have  voted? 

•  Our  proposed  requirements  to 
disclose  proxy  voting  policies  and 
procedures  and  proxy  voting  records 
would  only  apply  to  registered 
management  investment  companies. 
Should  the  proposed  disclosure 
requirements  also  extend  to  unit 
investment  trusts  ("UITs")?^^  If  so,  how 
should  they  apply?  UTTs  do  not  include 
SAIs  in  their  registration  statements.'*" 
In  addition,  UITs  do  not  transmit 
reports  to  shareholders."'  Likewise,  we 
have  not  proposed  that  UTTs  file 
proposed  Form  N-CSR.  If  the  proxy 
voting  disclosure  requirements  were  to 
extend  to  UITs,  where,  and  how 
frequently,  should  they  make  the 
required  disclosure  of  their  proxy  voting 
policies  and  procedures  and  proxy 
voting  records  (e.g.,  prospectus,  annual 
report  on  Form  N-SAR,  a  newly  created 
form,  sponsor's  website)?  How  would 
UITs  alert  investors  to  the  availability  of 
the  information  since  they  do  not  file 
SAIs,  or  transmit  reports  to 
shareholders?  Should  UITs  only  be 


^^  See,  e.g..  Acceleration  of  Periodic  Report  Filing 
Dates  and  Disclosure  Concerning  Website  Access  to 
Reports.  Securities  Act  Release  No.  8128  (Sept.  5. 
2002)  |67  FR  58479  (Sept.  16.  2002)1  (requiring 
companies  to  include  disclosure  in  their  annual 
reports  on  Form  lO-K  about  availability  on 
company  websites  of  reports  on  Forms  10-K,  10- 
Q.  and  8-K). 

«'17CFR270.30b2-l. 


^^A  unit  investment  trust  is  "an  investment 
company  which  (A)  is  organized  under  a  trust 
indenture,  contract  of^ustodianship  or  agency,  or 
similar  instrument.  (B)  does  not  have  a  board  of 
directors,  and  (C)  issues  only  redeemable  securities, 
each  of  which  represents  an  undivided  interest  in 
a  unit  of  specified  securities;  but  does  not  include 
a  voting  trust."  Section  4(2)  of  the  Investment 
Company  Act  1 15  U.S.C.  80a-^(2)l. 

*"  Currently.  UITs  register  under  the  Investment 
Company  Act  on  Form  N-8B-2  |17  CFR  274.12)  and 
register  their  securities  under  the  Securities  Act  of 
1933  on  Form  S-6  (17  CFR  239.161. 

*'  Cf.  Rule  3Ce-2  under  the  Investment  Company 
Act  |17  CFR  270.30e-2)  (requiring  registered  unit 
investment  trusts  substantially  all  of  the  assets  of 
which  consist  of  securities  issued  by  a  management 
investment  company  to  transmit  to  their 
shareholders  semi-annually  a  report  containing  all 
of  the  applicable  information  and  financial 
statements  or  their  equivalent  required  to  be 
included  in  reports  of  the  management  investment 
company  for  the  same  fiscal  period). 


required  to  disclose  proxy  voting 
information  annually  because,  imlike 
management  investment  companies, 
they  are  not  currently  subject  to  semi- 
annual reporting  requirements?  Are 
there  any  other  modifications  to  the 
proposed  disclosure  requirements  that 
would  be  appropriate  in  the  case  of 
UTTs?  If  we  extend  the, proposed  proxy 
voting  reqmrements  to  UITs,  should  we 
exempt  UITs  that  invest  exclusively  in 
mutual  funds,  such  as  UITs  that  offer 
variable  annuities  and  variable  life 
insurance,  since  the  underlying  mutual 
funds  would  be  covered? 

Disclosure  of  Proxy  Votes  That  Are 
Inconsistent  With  Fimd's  Policies  and 
Procedures 

We  also  are  proposing  to  require  a 
fund  to  disclose  in  its  annual  and  semi- 
annual reports  to  shareholders  proxy 
votes  (or  failures  to  vote)  that  are 
inconsistent  with  the  fund's  proxy 
voting  policies  and  procedures.''^  The 
information  that  would  be  required 
would  include  the  same  information 
required  by  proposed  Form  N-CSR  with 
respect  to  disclosure  of  the  fund's 
complete  proxy  voting  record.''^  In 
addition,  the  fund  would  be  required  to 
disclose  the  reasons  why  the  fund 
voted,  or  failed  to  vote,  in  a  manner 
inconsistent  with  its  proxy  voting 
policies  and  procedures.*'' 

We  believe  that  when  a  fimd  votes  the 
proxies  of  its  portfolio  securities  in  a 
manner  inconsistent  with  the  fund's 
stated  policies  and  procedures,  a 
heightened  risk  exists  that  a  conflict  of 
interest  may  be  present.  Therefore,  in 
these  instances,  it  is  appropriate  that 
funds  include  information  about  the 
vote  in  reports  that  are  delivered  to  all 
shareholders.  We  believe  that  this  will 
provide  shareholders  with  the  best 
opportunity  to  evaluate  the  propriety  of 
the  proxy  voting  decision  and  will  serve 
as  a  strong  deterrent  to  voting  decisions 
that  are  not  in  the  best  interests  of 
shareholders. 

We  request  comment  generally  on  the 
disclosure  of  proxy  votes  that  are 
inconsistent  with  a  fund's  policies  and 
procedures  and  specifically  on  the 
following  issues. 

•  Should  we  require  disclosure  in 
reports  to  shareholders  of  proxy  votes 


«  See  Proposed  Items  22(b)(8)  &  (c)(6)  of  Form  N- 
lA:  Proposed  Instructions  4.h.  &  5.f.  to  Item  23  of 
Form  N-2;  Proposed  Instructions  4(viii)  &  5(vi)  to 
Item  27(a)  of  Form  N-3. 

"  See  Item  2  of  proposed  Form  N-CSR.  See  also 
discussion  supra  Section  II.B.,  "Disclosure  of 
Complete  Proxy  Voting  Record." 

■•*  See  Proposed  Items  22(b)(8)(x)  &  (c)(6)(x)  of 
Form  N-lA;  Proposed  Instructions  4.h.(10)  & 
5.f.(10)  to  Item  23  of  Form  N-2;  Proposed 
Instructions  4(viii}(J)  &  5(vi)(])  to  Item  27(a)  of  Form 
N-3. 
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that  are  inconsistent  with  a  fund's  proxy 
voting  policies  and  procedures?  Is  it 
necessary  or  appropriate  to  require 
delivery  (as  opposed  to  availability)  of 
this  information  to  all  shareholders? 

•  Should  information  about  any  other 
aspects  of  a  fund's  actual  proxy  voting 
record  be  required  to  be  included  in 
reports  to  shareholders?  For  example, 
should  a  fund  be  required  to  include  in 
its  reports  to  shareholders  its  votes  on 
contested  matters,  management 
compensation  issues,  director  elections, 
or  any  other  matters? 

m.  General  Request  for  Comments 

The  Commission  requests  comment 
on  the  amendments  proposed  in  this 
release,  whether  any  further  changes  to 
our  rules  or  forms  are  necessary  or 
appropriate  to  implement  the  objectives 
of  our  proposed  amendments,  and  on 
other  matters  that  might  have  an  effect 
on  the  proposals  contained  in  this 
release. 

IV.  Paperwork  Redaction  Act 

Certain  provisions  of  the  proposed 
amendments  contain  "collection  of 
information"  requirements  within  the 
meaning  of  the  Paperwork  Reduction 
Act  of  1995  [44  U.S.C.  3501,  et  seq.], 
and  the  Conunission  is  submitting  the 
proposed  collections  of  information  to 
the  Office  of  Management  and  Budget 
("OMB")  for  review  in  accordance  with 
44  U.S.C.  3507(d)  and  5  CFR  1320.11. 
The  titles  for  the  collections  of 
information  are:  (1)  "Form  N-lA  under 
the  Investment  Company  Act  of  1940 
and  Securities  Act  of  1933,  Registration 
Statement  of  Open-End  Management 
Investment  Companies';  (2)  "Form  N- 
2 — Registration  Statement  of  Closed-End 
Management  Investment  Companies"; 
(3)  "Form  N-3 — Registration  Statement 
of  Separate  Accounts  Organized  as 
Management  Investment  Companies"; 
and  (4)  "Form  N-CSR— Certified 
Shareholder  Report  of  Registered  ^ 
Management  Investment  Companies." 
An  agency  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  ciirrently  valid  OMB  control 
number. 

Form  N-IA  (OMB  Control  No.  3235- 
0307),  Form  N-2  (OMB  Control  No. 
3235-0026),  and  Form  N-3  (OMB 
Control  No.  3235-0316)  were  adopted 
pursuant  to  Section  8(a)  of  the 
Investment  Company  Act  [15  U.S.C. 
80a-8]  and  Section  5  of  the  Securities 
Act  [15  U.S.C.  77e].  We  issued  a  release 
proposing  Form  N-CSR  on  August  30, 
2002,  pursuant  to  Section  8(a)  of  the 
Investment  Company  Act  [15  U.S.C. 
80a-8]  and  Section  13  of  the  Securities 
Exchange  Act  (15  U.S.C.  78ml. 


We  are  proposing  amendments  to 
require  funds  holding  equity  securities 
to  disclose  the  policies  and  procedures 
that  they  use  to  determine  how  to  vote 
the  proxies  of  their  portfolio  securities. 
We  are  also  proposing  to  require 
disclosure  of  the  actual  voting  record 
with  respect  to  such  proxies.  We  believe 
that  the  changes  we  propose  today  will 
enhance  the  transparency  of  fund  proxy 
voting  and  will  allow  shareholders  to 
monitor  whether  fimds  are  voting 
portfolio  securities  in  the  best  interests 
of  shareholders. 

Form  N-IA 

Form  N-lA,  including  the  proposed 
amendments,  contains  collection  of 
information  requirements.  The  likely 
respondents  to  this  information 
collection  are  open-end  funds 
registering  with  the  Commission  on 
Form  N-lA.  Compliance  with  the 
disclosure  requirements  of  Form  N-lA 
is  mandatory.  Responses  to  the 
disclosure  requirements  are  not 
confidential. 

The  ciurent  hoxa  btu-den  for  preparing 
an  initial  Form  N-lA  filing  is  801  hours 
per  portfolio.  The  ciurent  annual  hoiu- 
bvirden  for  preparing  post-effective 
amendments  of  Form  N-lA  is  99  hours 
per  portfolio.  The  Commission  estimates 
that,  on  an  annual  basis,  193  portfolios 
file  initial  registration  statements  on 
Form  N-lA  and  7,525  file  post-effective 
amendments  on  Form  N-lA.  Thus,  the 
current  total  annual  hour  burden  for  the 
preparation  and  filing  of  Form  N-lA  is 
899,568  hours. 

We  estimate  that  the  proposed 
amendments  would  increase  the  hour 
biuden  per  portfolio  per  filing  of  an 
initial  registration  statement  by  8  hours 
and  would  increase  the  hoiu  burden  per 
portfolio  per  filing  of  a  post-effective 
amendment  to  a  registration  statement 
by  2  hours.  Thus,  if  the  proposed 
amendments  to  Form  N-lA  are  adopted, 
the  total  annual  hour  burden  for  all 
funds  for  preparation  and  filing  of 
initial  registration  statements  and  post- 
effective  amendments  to  Form  N-lA 
would  be  916,162  hours. 

Fonn  N-2 

Form  N-2,  including  the  proposed 
amendments,  contains  collection  of 
information  requirements.  The  likely 
respondents  to  this  information 
collection  are  closed-end  funds 
registering  with  the  Commission  on 
Form  N-2.  Compliance  with  the 
(fisclosure  requirements  of  Form  N-2  is 
mandatory.  Responses  to  the  disclosure 
requirements  are  not  confidential. 

The  current  hour  burden  for  preparing 
an  initial  Form  N-2  filing  is  536.7 
burden  hours  per  filing,  and  the  current 


annual  hour  burden  for  preparing  post- 
effective  amendments  of  Form  N-2  is 
101.7  hours  per  filing.  The  Commission 
currently  estimates  that,  on  an  annual 
basis,  140  respondents  file  an  initial 
registration  statement  on  Form  N-2  and 
38  file  post-effective  amendments  on 
Form  N-2.  Thus,  the  current  total 
annual  hour  burden  for  the  preparation 
and  filing  of  Form  N-2  is  79,003  hoiu«. 

We  estimate  that  the  proposed 
amendments  would  increase  the  hour 
burden  per  filing  of  an  initial 
registration  statement  by  8  hours  and 
would  increase  the  hour  burden  per 
filing  of  a  post-effective  amendment  to 
a  registration  statement  by  2  hours. 
Thus,  if  the  proposed  amendments  to 
Form  N-2  are  adopted,  the  total  aimual 
hour  burden  for  all  fimds  for 
preparation  and  filing  of  initial 
registration  statements  and  post- 
effective  amendments  on  Form  N-2 
would  be  80,198.6  hours. 

Form  N-3 

Form  N-3,  including  the  proposed 
amendments,  contains  collection  of 
information  requirements.  The  likely 
respondents  to  this  information 
collection  are  separate  accounts, 
organized  as  management  investment 
companies  and  offering  variable 
annuities,  registering  with  the 
Commission  on  Form  N-3.  Compliance 
with  the  disclosure  requirements  of 
Form  N-3  is  mandatory.  Responses  to 
the  disclosure  requirements  are  not 
confidential. 

The  current  annual  hour  burden  for 
preparing  an  initial  registration 
statement  on  a  Form  N-3  is  907.2  hours 
per  portfolio.  The  current  annual  hour 
biu-den  for  preparing  post-effective 
amendments  of  Form  N-3  is  148.4  hours 
per  portfolio.  The  Commission  estimates 
that,  on  an  annual  basis,  no  initial 
registration  statements  will  be  filed  on 
Form  N-3  and  60  post-effective 
amendments  will  be  filed  on  Form  N- 
3.  The  estimated  average  niunber  of 
portfolios  per  filing  is  4,  bringing  the 
estimated  total  number  of  portfolios  in 
post-effective  amendments  to  Form  N- 
3  filings  annually  to  240.  Thus,  the 
current  total  btuden  hours  for  the 
preparation  and  filing  of  Form  N-3  is 
35.616  hours. 

We  estimate  that  the  proposed 
amendments  would  increase  the  houir 
burden  per  portfolio  of  an  initial 
registration  statement  by  8  hoiu^  and 
would  increase  the  hour  burden  per 
portfolio  of  a  post-effective  amendment 
to  a  registration  statement  by  2  hours. 
Thus,  if  the  proposed  amendments  to 
Form  N-3  are  adopted,  the  total  aimual 
hour  burden  for  all  funds  for 
preparation  and  filing  of  initial 
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registration  statements  and  post- 
effective  amendments  on  Form  N-3 
would  be  36,096  hours. 

Form  N-CSR  \ 

Proposed  Form  N-CSR,  including  the 
proposed  amendments,  contains 
collection  of  information  requirements. 
The  respondents  to  this  information 
collection  would  be  management 
investment  companies  subject  to  rule 
30e-l  imder  the  Investment  Company 
Act  of  1940  registering  with  the 
Commission  on  Forms  N-lA,  N-2,  or 
N-3.  Compliance  with  the  disclosiu-e 
requirements  of  Form  N-CSR  is 
proposed  to  be  mandatory.  Responses  to 
the  disclosure  requirements  are  not 
confidential. 

We  previously  estimated  that  the  hour 
burden  for  preparing  a  proposed  Form 
N — CSR  would  be  5  hours  per  filing.  We 
also  estimated  that  3,700  registered 
investment  companies  would  file  Form 
N-CSR  on  a  semi-annual  basis  for  a  total 
of  7,400  filings.  Thus,  we  estimated  that 
the  total  annual  hour  burden  for  the 
preparation  and  filing  of  Form  N-CSR 
would  be  37,000  hours.*^ 

We  estimate  that  the  proposed 
amendments  would  increase  the  hour 
burden  per  filing  of  a  Form  N-CSR  by 
10  hours.  Thus,  if  the  proposed 
amendments  to  Form  N-CSR  are 
adopted,  the  total  annual  hour  burden 
for  all  funds  for  preparation  and  filing 
of  Form  N-CSR  would  be  111.000 
hours.'*^ 

Shareholder  Reports  ~ 

Rule  30e-l ,  including  the  proposed 
amendments  to  Forms  N-lA,  N-2.  and 
■N-3,  contains  collection  of  information 
requirements.'*''  Compliance  with  the 
disclosure  requirements  of  rule  30e-l  is 
mandatory.  Responses  to  the  disclosure 
requirements  will  not  be  kept 
confidential. 

There  are  approximately  3,700 
management  investment  companies 
subject  to  rule  30e-l .  We  estimate  that 
the  current  hour  burden  for  preparing 
and  filing  semi-annual  and  annual 
shareholder  reports  in  compliance  with 
rule  30e-l  is  202.5  hours.  We  estimate 
that  the  proposed  amendments  would 
increase  the  hour  burden  of  complying 


♦'  See  Investment  Company  Act  Release  Nc. 
25723  (Aug.  30.  2002)  (67  FR  57298  (Sept.  9.  2002)]. 

'^This  increase  in  hour  burden  includes  that 
imposed  by  Item  3  of  proposed  Form  N-CSR  with 
respect  to  policies  and  procedures  used  by  a  closed- 
end  fund  in  determining  how  to  vote  proxies 
relating  to  portfolio  securities. 

*'The  proposed  amendments  are  to  Forms  N-lA, 
N-2.  and  N-3.  Rule  30e-l(a)  under  the  Investment 
Company  Act  of  1940  (17  CFR  270.30e-l(a)l 
requires  funds  to  include  in  the  shareholder  reports 
the  information  that  is  roquired  by  the  fund's 
registration  statement  form. 


with  rule  30e-l  by  10  hours.  Thus,  if 
the  proposed  amendments  are  adopted, 
the  total  hour  burden  of  complying  with 
rule  30e-l  would  be  212.5  hours,  for  a 
total  annual  burden  to  the  industry  of 
786,250  hours. 

Request  for  Comments 

We  request  your  comments  on  the 
accuracy  of  our  estimates.  Pursuant  to 
44  U.S.C.  3506(c)(2)(B),  the  Commission 
solicits  comments  to:  (i)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  fimctions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(ii)  evaluate  the  accuracy  of  the 
Commission's  estimate  of  burden  of  the 
proposed  collection  of  information;  (iii) 
determine  whether  there  are  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(iv)  evaluate  whether  there  are  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Persons  submitting  comments  on  tne 
collection  of  information  requirements 
should  direct  the  comments  to  the 
Office  of  Management  and  Budget, 
Attention:  Desk  Officer  for  the 
Securities  and  Exchange  Commission, 
Office  of  Information  and  Regulatory 
Affairs,  Room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503, 
and  should  send  a  copy  to  Jonathan  G. 
Katz,  Secretary,  Sectirities  and  Exchange 
Commission,  450  5th  Street,  NW, 
Washington,  DC  20549-0609,  with 
reference  to  File  No.  S7-36-02.  OMB  is 
required  to  make  a  decision  concerning 
the  collection  of  information  between  30 
and  60  days  after  publication  of  this 
release.  Consequently,  a  comment  to 
OMB  is  best  assured  of  having  its  full 
effect  if  OMB  receives  it  within  30  days 
after  publication  of  this  Release. 

V.  Cost/Benefit  Analysis 

The  Commission  is  sensitive  to  the 
costs  and  benefits  imposed  by  its  rules. 
We  propose  to  require  funds  to  provide 
disclosure  about  how  they  vote  proxies 
of  the  portfolio  securities  they  hold. 
Funds  would  be  required  to  disclose  in 
their  registration  statements  their 
policies  and  procedures  used  to 
determine  how  to  vote  proxies  relating 
to  portfolio  securities,  and  to  include 
disclosvu«  about  the  availability  of  the 
fund's  proxy  voting  record.  This 
disclosure  would  be  included  in  the 
statement  of  additional  information 
("SAI"),  which  is  not  part  of  the  fund's 
prospectus  but  is  delivered  to  investors 
free  of  charge  upon  request.  We  are  also 


proposing  to  require  a  fimd  to  file  with 
the  Commission  semi-annually,  as  part 
of  its  reports  on  proposed  Form  N-CSR, 
its  complete  proxy  voting  record  for  the 
period  covered  by  the  report.  Our 
proposals  would  also  require  a  fund  to 
include  in  its  annual  and  semi-annual 
reports  to  shareholders  disclosure  that 
this  record,  and  the  fund's  proxy  voting 
policies  and  procedures,  are  available  (i) 
without  charge,  upon  request  from  the 
fund,  (ii)  on  the  fund's  website,  if 
applicable,  and  (iii)  on  the  SEC  website. 
Finally,  our  proposals  would  require 
disclosure  in  shareholder  reports  of  any 
proxy  votes  that  are  inconsistent  with 
the  fund's  policies  and  procedures. 

A.  Benefits  ~.  . 

The  proposed  form  amendments  will 
benefit  fund  investors,  by  providing 
them  with  access  to  information  about 
how  funds  vote  their  proxies.  To  the 
extent  that  investors  would  choose 
among  funds  based  on  their  proxy 
voting  policies  and  records,  in  addition 
to  other  factors  such  as  expenses  and 
investment  policies,  investors  will  be 
better  able  to  select  funds  that  suit  their 
particular  preferences. 
_   In  some  situations  the  interests  of  a 
mutual  fund's  shareholders  may  conflict 
with  those  of  its  investment  adviser 
with  respect  to  proxy  voting.  This  may 
occur,  for  example,  when  a  fund's 
adviser  also  manages  or  seeks  to  manage 
the  retirement  plan  assets  of  a  company 
whose  securities  are  held  by  the  fund. 
In  these  situations,  a  fund's  adviser  may 
have  an  incentive  to  support 
management  recommendations  to 
further  its  business  interests.  Our 
proposals  would  require  funds  to 
disclose  how  they  address  such 
conflicts  of  interest  in  determining  how 
to  vote  their  proxies,  and  would  also 
require  funds  to  identify  any  proxy 
votes  that  are  inconsistent  with  their 
stated  voting  policies.  This  disclosure 
requirement  should  benefit  fund 
shareholders  by  deterring  voting 
decisions  that  are  motivated  by 
considerations  of  the  interests  of  the 
fund's  adviser  rather  than  the  interests 
of  fund  shareholders. 

Moreover,  the  proposed  rules  could 
increase  funds'  focus  on  corporate 
governance.  This  could  result  in  better 
decisionmaking  in  particular  corporate 
governance  matters,  which  may  enhance 
shareholder  value  of  the  issuers  of 
portfolio  securities,  and  may,  in  turn, 
benefit  both  investors  in  the  fund  and 
other  investors  in  these  issuers.  These 
benefits  are  difficult  to  quantify.  We 
note  that  assets  held  in  equity  funds 
account  for  approxhnately  19%  of  the 
market  capitalization  of  ail  publicly 
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traded  U.S.  corporate  equity.**  We 
request  comment  on  the  extent  and 
magnitude  of  the  effect  that  requiring 
disclosure  of  proxy  voting  guidelines 
and  decisions  by  fimds  would  have  on 
corporate  governance,  and  on  the  U.S. 
economy  generally. 

B.  Costs 

The  proposed  amendments  would 
lead  to  some  additional  costs  for  funds, 
which  may  be  passed  on  to  fund 
shareholders. 

Our  proposals  would  i^uire  new 
disclosure  by  a  fund  regarding  its  proxy 
voting  policies  and  records,  in  its  SAI 
and  its  annual  and  semi-annual  reports 
to  shareholders.  These  costs  would 
include  both  internal  costs  (for  attorneys 
and  other  non-legal  staff  of  a  fund,  such 
as  computer  programmers,  to  prepare 
and  review  the  required  disclosure)  and 
external  costs  (for  printing  and 
typesetting  of  the  disclosure).^^  First, 
our  proposals  would  require  disclosure 
of  the  fiind's  proxy  voting  policies  and 
procedures,  and  disclosure  about  the 
availability  of  its  proxy  voting  record,  in 
the  fund's  SAI.  Because  the  SAI  is 
t)rpically  not  typeset  and  is  only 
provided  to  shareholders  upon  request, 
we  estimate  that  the  external  costs  per 
investment  company  of  this  additional 
disclosure  in  the  SAI  would  be  minimal. 
For  purposes  of  the  Paperwork 
Reduction  Act,  we  have  estimated  that 
the  disclosure  requirements  would  add 
18,270  hours  to  the  burden  of 
completing  Forms  N-lA,  N-2  and  N- 
3.^°  We  estimate  that  this  additional 
burden  would  equal  total  internal  costs 
of  $1,259,534  annually,  or  $340  per 
investment  company.  ^^ 


*'  See  Securities  Industry  Fact  Book,  supra  note 
5.  at  71. 

*'  Based  on  the  Division's  review  of  materials 
submitted  by  various  mutual  fund  complexes,  we 
believe  that  most  registered  management 
investment  companies  currently  maintain  policies 
and  procedures  used  to  determine  how  to  vote 
proxies  relating  to  portfolio  securities. 

^This  would  represent  16.594  additional  hours 
for  Form  fJ-lA,  1,196  additional  hours  for  Form  N- 
2.  and  480  additional  hours  for  Form  N-3. 

"  These  figures  are  based  on  a  Commission 
estimate  that  approximately  3,700  management 
investment  companies  would  be  subject  to  the 
proposed  amendments  and  an  estimated  hourly 
wage  rate  of  $68.94.  The  estimate  of  the  number  of 
investment  companies  is  based  on  data  derived 
from  the  Commission's  EDGAR  filing  system.  The 
estimated  wage  rate  figure  is  based  on  published 
hourly  wage  rates  for  compliance  attorneys  in  New 
York  City  ($74.22)  and  programmers  ($27.91),  and 
the  estimate,  based  on  the  Commission  stafTs 
discussions  with  certain  fund  complexes,  that 
attorneys  and  programmers  would  divide  time 
equally  on  compliance  with  the  proxy  voting 
disclosure  requirements,  vielding  a  weighted  wage 
rate  of  $51,065  (($74.22  x'.50)  +  (27.91  x  .50))  - 
$51,065).  See  Securities  Industry  Association, 
Report  on  Management  S-  Professional  Earnings  in 
the  Securities  Industry  2001  (Oct  2001 ).  This 


Second,  with  respect  to  annual  and 
semi-annual  reports  to  shareholders, 
fimds  would  be  required  to  include 
disclosure  about  the  availability  of 
information  regarding  the  fund's  proxy 
voting  policies  and  procedures,  and 
proxy  voting  record,  and  to  disclose  any 
proxy  votes  that  were  inconsistent  with 
the  fund's  proxy  voting  policies  and 
procedures.  We  estimate  that  to  comply 
with  these  disclosure  requirements,  a 
typical  fund  would  need  to  include  at 
most  one  additional  page  in  its  annual 
and  semi-annual  reports  to 
shareholders,  at  a  typesetting  cost  of  $55 
per  page  and  a  printing  cost  of  $0,025 
per  page.52  We  estimate  that  a  typical 
fimd  may  have,  on  average,  30,000 
shareholder  accounts;^^  Uierefore,  the 
additional  disclosure  in  shareholder 
reports  would  cost  approximately  $1610 
(($0,025  X  30,000  shareholder  accoimts, 
plus  $55)  X  2  reports  per  year)  in 
external  costs  per  fund.  Based  on  the 
Commission's  estimate  of  3700 
registered  management  investment 
companies,  we  estimate  these  external 
costs  would  be  $5,957,000  for  the 
industry  as  a  whole.  In  addition,  we 
estimate  that  these  disclosure 
requirements  would  add  37,000  burden 
houxs  for  management  investment 
companies  required  to  transmit 
shareholder  reports,  or  10  hours  per 
fund,  equal  to  internal  costs  of 
$2,550,780  for  the  industry  annually,  or 
$689  per  investment  company.^* 

'Third,  our  proposals  also  would 
require  funds  to  file  with  the 
Commission  information  regarding  each 
matter  relating  to  a  portfolio  security 
considered  at  any  shareholder  meeting 
held  during  the  period  covered  by  the 
report  on  proposed  Form  N-CSR,  and  to 
make  available  to  their  shareholders  the 
information  contained  in  proposed 
Form  N-CSR.  We  estimate  that  the 
external  costs  per  investment  company 
of  this  additional  disclosure  would  be 
minimal.  In  addition,  we  estimate  that 
these  disclosure  requirements  would 
add  74,000  burden  hours  to  Form  N- 
CSR,  or  20  hours  per  management 


weighted  wage  rate  was  then  adjusted  upward  by 
35%  for  overhead,  reflecting  the  costs  of 
supervision,  space,  and  administrative  support,  to 
obtain  the  total  per  hour  internal  cost  of  $68.94 
(51.065x1.35)  =  $68.94. 

"  This  estimate  is  based  on  information  provided 
to  the  Division  of  Investment  Management  by 
registered  investment  companies  regarding  printing 
and  typesetting  costs  for  prospectuses  and  SAIs. 

"  This  estimate  regarding  the  average  number  of 
shareholder  accounts  per  typical  fimd  is  derived 
from  data  provided  in  the  Mutual  Fund  Fact  Book. 
supra  note  5,  at  63,  64. 

^*  These  figures  are  based  on  a  Commission 
estimate  that  approximately  3,700  investment 
companies  would  be  subject  to  the  proposed 
amendments  and  an  estimated  hourly  wage  rate  of 
$68.94.  See  supra  note. 


investment  company  filing  on  Form  N- 
CSR  annually.  We  estimate  that  this 
burden  would  be  $5,101,560  in  total 
internal  costs  annually,  or  $1,379  per 
investment  company.'* 

Therefore,  based  on  this  analysis,  we 
estimate  that  the  total  external  and 
internal  costs  of  the  additional 
disclosure  that  would  be  required  by  the 
proposed  amendments  would  be 
$14,868,874.  We  request  comment  on 
the  nature  and  magnitude  of  our 
estimates  of  the  costs  of  the  additional 
disclosure  that  would  be  required  if  our 
proposals  were  adopted. 

Because  the  proposed  amendments 
may  have  the  effect  of  inducing  fund 
advisers  and  fund  boards  to  devote  more 
resources  to  articulating  their  proxy 
voting  policies  and  procedures  in  more 
detail,  and  to  monitoring  proxy  voting 
decisions,  they  may  resvJt  in  higher 
expenses  and  advisory  fees  for  funds. 
Some  of  these  expenses  may  be  passed 
on  to  shareholders.  We  request 
comment  on  the  extent  to  which  the 
proposed  amendments  would  increase 
costs  to  funds  and  their  shareholders  as 
well  as  affect  shareholder  value. 

C.  Request  for  Comments 

We  request  comments  on  all  aspects 
of  this  cost-benefit  analysis,  including 
identification  of  any  additional  costs  or 
benefits  of,  or  suggested  alternatives  to, 
the  proposed  amendments.  Conunenters 
are  requested  to  provide  empirical  data 
and  other  factual  support  for  their  views 
to  the  extent  possible. 

VI.  Consideration  of  Burden  on 
Competition;  Promotion  of  Efficiency, 
Coinpetition,  and  Capital  Formation 

Section  23(a)(2)  of  the  Exchange  Act 
requires  us,  when  adopting  rules  imder 
the  Exchange  Act,  to  consider  the 
impact  that  any  new  rule  would  have  on 
competition.  Section  23(a)(2)  also 
proUbits  us  from  adopting  any  rule  that 
would  impose  a  burden  on  competition 
not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the 
Exchange  Act.'*  In  addition,  section  2(c) 
of  the  Investment  Company  Act,  section 
2(b)  of  the  Securities  Act,  and  section 
3(f)  of  the  Exchange  Act  require  the 
Commission,  when  engaging  in 
rulemaking  that  requires  it  to  consider 
or  determine  whether  an  action  is 
necessary  or  appropriate  in  the  public 
interest,  to  consider,  in  addition  to  the 
protection  of  investors,  whether  the 
action  will  promote  efficiency, 
competition,  and  capital  formation.*' 


»»w. 

«>  15  U.S.C  78w(«K2). 

"  15  U.S.C  77(b).  78c{f),  and  80»-2(c). 
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The  proposed  amendments  are 
intended  to  provide  greater 
transparency  for  hmd  shareholders 
regarding  the  management  of  their 
investments  in  funds.  The  changes  may 
improve  efficiency.  The  enhanced 
disclosure  requirements  would  provide 
shareholders  with  greater  access  to 
proxy  voting  policies  and  decisions  of 
the  funds  in  which  they  invest,  which 
would  promote  more  efficient  allocation 
of  investments  by  investors  and  more 
efficient  allocation  of  assets  among 
competing  funds.  The  proposed 
amendments  may  also  improve 
competition,  as  enhanced  disclosure 
may  prompt  funds  to  seek  to  provide 
better-informed  investors  with 
improved  products  and  services. 
Finally,  the  effects  of  the  proposed 
amendments  on  capital  formation  are 
unclear.  Although,  as  noted  above,  we 
believe  that  the  proposed  amendments 
would  benefit  investors,  the  magnitude 
of  the  effect  of  the  proposed 
amendments  on  efhciency,  competition, 
and  capital  formation  is  difficult  to 
quantify,  particularly  given  that  most 
hmds  do  not  cmxently  provide  the  type 
of  disclosure  contemplated  by  the 
proposed  amendments. 

We  request  comment  on  whether  the 
proposed  amendments,  if  adopted, 
would  impose  a  burden  on  competition. 
We  also  request  comment  on  whether 
the  proposed  amendments,  if  adopted, 
would  promote  efficiency,  competition, 
and  capital  formation.  Commenters  are 
requested  to  provide  empirical  data  and 
other  factual  support  for  their  views  if 
possible.  I 

Vn.  Initial  Regulatory  Flexibility 
Analysis 

This  Initial  RegiUatory  Flexibility 
Analysis  ("Analysis")  has  been 
prepared  in  accordance  with  5  U.S.C. 
603,  and  relates  to  the  Commission's 
proposed  form  amendments  under  the 
Securities  Act,  the  Exchange  Act,  and 
the  Investment  Company  Act  to  require 
funds  to  provide  disclosure  about  how 
they  vote  proxies  of  portfolio  securities 
they  hold.  Under  the  proposed 
amendments,  funds  would  be  required 
to  disclose  in  their  registration 
statements  the  poUcies  and  procediu^s 
that  they  use  to  determine  how  to  vote 
the  proxies  of  portfolio  seciuities.  The 
proposal  also  would  require  funds  to 
file  with  the  Conunission  and  to  make 
available  to  their  shareholders,  upon 
request  and  without  charge,  a  document 
containing  the  information  required  by 
proposed  Form  N-CSR. 

Specffically,  a  fund  would  be  required 
to  disclose  in  its  statement  of  additional 
information  ("SAI")  its  policies  and 
procedures  used  to  determine  how  to 


vote  proxies  of  the  seciuities  held  in  its 
portfoUo,  and  to  provide  disclosure 
regarding  the  availability  of  its  proxy 
voting  record  to  shareholders.  The 
proposals  also  would  require  a  fund  to 
file  with  the  Commission,  as  part  of  its 
reports  on  proposed  Form  N-fcSR,  its 
complete  proxy  voting  record  for  the 
period  covered  by  the  report.  Finally, 
the  proposals  also  would  require  a  fund 
to  include  in  its  annual  and  semi-annual 
reports  to  shareholders  disclosure  that 
this  record,  and  the  fund's  proxy  voting 
policies  and  procediues,  are  available 

(i)  without  charge,  upon  request  from 
the  fund,  (ii)  on  the  fund's  Web  site,  if 
applicable,  and  (iii)  on  the  SEC  Web 
site,  and  to  include  disclosure  about  any 
proxy  votes  cast  by  the  fund  that  are 
inconsistent  with  its  policies  and 
procedures. 

A.  Reasons  for,  and  Objectives  of. 
Proposed  Amendments 

As  we  have  noted  above,  proxy  voting 
decisions  may  play  an  important  role  in 
maximizing  the  value  of  a  fund's 
investments  for  its  shareholders. 
Requiring  funds  to  disclose  specific 
proxy  voting  information  coidd  enable 
shareholders  to  make  an  informed 
assessment  as  to  whether  funds  are 
utilizing  proxy  voting  for  the  benefit  of 
fund  shareholders.  We  are  proposing 
these  amendments  because  we  believe 
that  requiring  management  investment 
companies  to  disclose  their  proxy 
policies  and  procedures  as  well  as 
voting  records  will  result  in  greater 
transparency  for  fund  shareholders 
regarding  the  overall  management  of 
their  investments.  We  also  believe  it  is 
possible  to  achieve  this  improved 
disclosure  quickly  and  inexpensively 
because  of  the  advancements  in 
technology  over  the  last  30  years,  such 
as  the  Internet. 

B.  Legal  Basis 

The  Conunission  is  proposing 
amendments  to  Forms  N-IA,  N-2,  N-3, 
and  N-CSR  pursuemt  to  authority  set 
forth  in  sections  5,  6,  7, 10, 19(a),  and 
28  of  the  Securities  Act  [15  U.S.C.  77e, 
771  77%,  77],  77s(a),  and  77z-3], 
sections  lOfb),  13„  15(d),  23(a),  and  36 
of  the  Exchange  Act  [15  U.S.C.  78j(b), 
78m,  78o(d),  78w(a),  and  78mm],  and 
sections  6(c),  8,  24(a),  30,  and  38  of  the 
Investment  Company  Act  [15  U.S.C. 
80a-6(c),  80a-8,  80a-24(a),  80a-29,  and 
80a-37]. 

C.  Small  Entities  Subject  to  the  Rule 

For  purposes  of  the  Regulatory 
Flexibility  Act,  an  investment  company 
is  a  small  entity  if  it,  together  with  other 
investment  companies  in  the  same 
group  of  related  investment  companies. 


has  net  assets  of  $50  million  or  less  as 
of  the  end  of  its  most  recent  fiscal 
year. 5"  Approximately  205  out  of  3700 
investment  companies  that  would  be 
affected  by  this  rule  meet  this 
definition.  59 

D.  Reporting,  Recordkeeping,  and  Other 
Compliance  Requirements 

The  proposed  amendments  would 
require  a  hmd  to  disclose  in  its  SAI  its 
policies  and  procedures  used  to 
'  determine  how  to  vote  proxies  for  the 
securities  held  in  its  portfolio,  and  to 
provide  disclosure  regarding  the 
availability  of  its  proxy  voting  record  to 
shareholders.  The  proposals  would  also 
require  a  fund  to  file  with  the 
Commission,  as  part  of  its  reports  on 
proposed  Form  N-CSR,  its  complete 
proxy  voting  record  for  the  period 
covered  by  the  report.  Finally,  the 
proposals  would  require  a  fund  to 
include  in  its  aimual  and  semi-annual 
reports  to  shareholders  disclosure  that 
this  proxy  voting  record,  and  the  fund's 
proxy  voting  policies  and  procedures, 
are  available  (i)  without  charge,  upon 
request,  from  the  fund,  (ii)  on  the  fund's 
Web  site,  if  applicable,  and  (iii)  on  the 
SEC  Web  site,  and  to  include  disclosure 
about  any  proxy  votes  cast  by  the  fund 
that  are  inconsistent  with  its  policies 
and  procediu«s. 

The  Commission  estimates  some  one- 
time formatting  and  ongoing  costs  and 
burdens  that  would  be  imposed  on  all 
funds,  but  which  may  have  a  relatively 
greater  impact  on  smaller  firms.  These 
include  the  costs  related  to  disclosing 
proxy  voting  policies  and  procedures  to 
fund  shareholders;  filing  proxy  voting 
records  with  the  Conunission  on 
proposed  Form  N-CSR;  and  disclosing 
voting  records  via  the  Internet,  U.S. 
mail,  or  other  means.  These  costs  also 
could  include  expenses  for  computer 
time,  legal  and  accounting  fees, 
information  technology  staff,  and 
additional  computer  and  telephone 
equipment.  However,  we  believe,  based 
on  consultations  with  a  number  of  fund 
complexes,  including  smaller  fund 
complexes,  that  many  investment 
companies  presently  collect  in-house  or 
outsoiuce  proxy  voting  information  on  a 
basis  at  least  as  ciuxent  as  semi-annually 


"  17  CFR  270.0-10. 

=»This  estimate  is  based  on  figures  compiled  by 
Division  of  Investment  Management  staff  regarding 
investment  companies  registered  on  Form  N-IA, 
Form  ^4-2,  and  Form  N-3.  In  determining  whether 
an  insurance  company  separate  account  is  a  small 
entity  for  purposes  of  the  Regulatory  Flexibility  Ad, 
the  assets  of  insurance  company  separate  accounts 
are  aggregated  with  the  assets  of  their  sponsoring 
insurance  companies.  Investment  Company  Act 
rule  0-10(b)  (17  CFR  270.0-10(b)l.  Currently,  no 
insurance  company  separate  account  filing  on  Form 
N-3  qualifies  as  a  small  entity. 
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and,  therefore,  that  the  marginal  cost 
increases  for  most  funds  would  be 
minimal. 

The  Conunission  solicits  comment  on 
the  effect  the  proposed  amendments 
would  have  on  small  entities. 

E.  Duplicative,  Overlapping  or 
Conflicting  Federal  Rules 

There  are  no  niles  that  dupUcate, 
overlap,  or  conflict  with  the  proposed 
amendments. 

F.  Significant  Alternatives 

The  Regulatory  Flexibility  Act  directs 
us  to  consider  significant  alternatives 
that  would  accomplish  our  stated 
objective,  while  minimizing  any 
significant  adverse  impact  on  small 
issuers.  In  connection  with  the 
proposed  amendments,  the  Commission 
considered  the  following  alternatives:  (i) 
"^e  establishment  of  differing 
compliance  or  reporting  requirements  or 
timetables  that  take  into  accoimt  the 
resources  available  to  small  entities;  (ii) 
the  clarification,  consolidation,  or 
simplification  of  compliance  and 
reporting  requirements  under  the 
proposed  amendments  for  small 
entities;  (iii)  the  use  of  performance 
rather  than  design  standards;  and  (iv)  an 
exemption  from  coverage  of  the 
proposed  amendments,  or  any  part 
thereof,  for  small  entities. 

The  Commission  believes  at  the 
present  time  that  special  compliance  or 
reporting  requirements  for  small 
entities,  or  an  exemption  from  coverage 
for  small  entities,  would  not  be 
appropriate  or  consistent  with  investor 
protection.  The  proposed  disclosure 
amendments  would  provide 
shareholders  with  greater  transparency 
regarding  a  fund's  proxy  voting  policies 
and  procedures,  as  well  as  records  of 
votes  cast.  Different  disclosure 
requirements  for  small  entities,  such  as 
reducing  the  level  of  proxy  voting 
disclosure  that  small  entities  would 
have  to  provide  shareholders,  may 
create  the  risk  that  those  shareholders 
would  not  receive  sufficient  information 
to  make  an  informed  evaluation  as  to 
whether  the  fimd's  board  and  its 
investment  adviser  are  complying  with 
their  fiduciary  duties  to  vote  proxies  of 
portfoho  securities  in  the  best  interest  of 
fund  shareholders.  We  believe  it  is 
important  for  the  proxy  disclosure  that 
would  be  required  by  the  proposed 
amendments  to  be  provided  to 
shareholders  by  all  funds,  not  just  funds 
that  are  not  considered  small  entities. 

We  have  endeavored  through  the 
proposed  amendments  to  minimize  the 
regulatory  burden  on  all  funds, 
including  small  entities,  while  meeting 
our  regulatory  objectives.  Small  entities 


shoiUd  benefit  frx)m  the  Commission's 
reasoned  approach  to  the  proposed 
amendments  to  the  same  degree  as  other 
investment  companies.  Further 
clarification,  consolidation,  or 
simplification  of  the  proposals  for  funds 
that  are  small  entities  would  be 
inconsistent  with  the  Commission's 
concern  for  investor  protection.  Finally, 
we  do  not  consider  using  performance 
rather  than  design  standards  to  be 
consistent  with  our  statutory  mandate  of 
investor  protection  in  the  present 
context. 

G.  Solicitation  of  Comments 

The  Commission  encourages  the 
submission  of  written  comments  with 
respect  to  any  aspect  of  this  analysis. 
Comment  is  specifically  requested  on 
the  number  of  small  entities  that  woidd 
be  affected  by  the  proposed 
amendments  and  the  likely  impact  of 
the  proposals  on  small  entities. 
Commenters  are  asked  to  describe  the 
nature  of  any  impact  and  provide 
empirical  data  supporting  the  extent  of 
the  impact.  These  comments  will  be 
considered  in  the  preparation  of  the 
Final  Regulatory  FlexibiUty  Analysis,  if 
the  proposed  amendments  are  adopted, 
and  will  be  placed  in  the  same  public 
file  as  comments  on  the  proposed 
amendments  themselves.  Comments 
should  be  submitted  in  triplicate  to 
Jonathan  G.  Katz,  Secretary,  Seciuities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609.  Comments  also  may  be  submitted 
electronically  at  the  following  e-mail 
address:  rule-comments@sec.gov.  All 
comment  letters  should  refer  to  File  No. 
S  7-36-02;  this  file  number  should  be 
included  on  the  subject  line  if  e-mail  is 
used.  Comment  letters  will  be  available 
for  public  inspection  and  copying  in  the 
Commission's  Public  Reference  Room, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0102.  Electronically  submitted 
conunent  letters  also  will  be  posted  on 
the  Commission's  Internet  Web  site 
(http://wwv^.sec.gov).^° 

Vm.  Coiisideration  of  Impact  on  the 
Economy 

For  purposes  of  the  Small  Business 
Enforcement  Fairness  Act  of  1996,^'  a 
rule  is  "major"  if  it  results  or  is  likely 
to  result  in: 

•  an  aimual  effect  on  the  economy  of 
$100  million  or  more; 


•  a  major  increase  in  costs  or  prices 
for  consiuners  or  individual  industries; 
or 

•  significant  adverse  effects  on 
competition,  investment,  or  innovation. 

The  Commission  requests  comment 
on  the  potential  impact  of  the  proposed 
amendments  on  the  U.S.  economy  on  an 
annual  basis.  Conunenters  are  requested 
to  provide  empirical  data  to  support 
theu  views. 

K.  Statutory  Authority 

The  Commission  is  proposing 
amendments  to  Forms  N-lA,  N-2,  N-3, 
and  proposed  Form  N-CSR  pursuant  to 
authority  set  forth  in  sections  5,  6,  7, 10, 
19(a),  and  28  of  the  Securities  Act  [15 
U.S.C.  77e,  77f,  77g,  77j,  778(a).  and 
77Z-31,  sections  10(b),  13. 15(d),  23(a). 
and  36  of  the  Exchange  Act  [IS  U.S.C. 
78j(b).  78m,  78o(d),  78w(a),  and  78mml, 
and  sections  6(c),  8,  24(a),  30,  and  38  of 
the  Investment  Company  Act  [15  U.S.C. 
80a-6(c),  80a-8,  80a-24(a),  80a-29,  and 
80a-37l. 

ListofSttblectB 

1 7  CFR  Parts  239  and  249 

Reporting  and  recordkeeping 
requirements.  Securities. 

17  CFR  Part  274 

Investment  companies.  Reporting  and 
recordkeeping  requirements.  Securities. 

Text  of  Propond  Rule  and  Form 
Amendments 

For  the  reasons  set  out  in  the 
preamble,  the  Commission  proposes  to 
amend  title  17,  chapter  II  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  239— FORMS  PRESCRIBED 
UNDER  THE  SECURITIES  ACT  OF  1933 

1.  The  authority  citation  for  part  239 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77f.  77g,  77h.  77),  778, 
77Z-2,  77888.  78c.  78^.  78in,  78n.  78o(d), 
78U-5,  78w(a),  78/7(d),  79e,  79f,  79g.  79j,  79/. 
79m.  79n,  79q,  79t.  80a-8.  80a-24. 80a-26, 
80a-29.  80a-30,  and  80a-37.  unless 
otiierwise  noted. 


■o  We  do  not  edit  personal  identifying 
information,  such  as  names  or  electronic  mail 
addresses,  from  electronic  submissions.  You  should 
submit  only  information  that  you  wish  to  make 
available  publicly. 

•>  Pub.  L.  104-21,  Title  n,  110  Stat.  857  (IMS). 


PART  249-fORMS.  SECURITIES 
EXCHANGE  ACT  OF  1934 

2.  The  authority  citation  for  part  249 
continues  to  read  in  part  as  follows: 

Authority:  IS  U.S.C  78a.  et  seq..  unless 
otherwise  noted. 
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PART  274-FORMS  PRESCRIBED 
UNDER  THE  INVESTMENT  COMPANY 
ACT  OF  1940 

3.  The  authority  citation  for  part  274 
is  amended  by  adding  the  following 
citations  to  read  as  follows: 

Authority:  15  U.S.C.  77f,  77g,  77h,  77j,  77s, 
78c(b),  78/,  78ni,  78n,  78o(d),  80a-8,  80a-24, 
80a-26,  and  80a-29.  unless  otherwise  noted. 

Section  274.101  is  also  issued  under  sees. 
3(a)  and  302,  Pub.  L.  107-204. 116  Stat.  745. 

Section  274.128  is  also  issued  under  sees. 
3(a)  and  302,  Pub.  L.  107-204, 116  Stat.  745. 

4.  Form  N-lA  (referenced  in 

§§  239.15A  and  274.11A)  is  amended 

by:     , 

a.  In  Item  13,  adding  paragraph  (f); 
and 

b.  In  Item  22,  adding  paragraphs  (b)(7) 
and  (8)  and  (c)(5)  and  (6). 

These  amendments  read  as  follows: 

Note:  The  text  of  Form  N-1 A  does  not,  and 
these  amendments  will  not,  appear  in  the 
Code  of  Federal  Regulations. 


Fomi  N-IA 


Item  13.  Management  of  the  Fund 

*        •        *        *        * 

(f)  Proxy  Voting  Policies.  Unless  the 
Fund  invests  exclusively  in  non-voting 
securities,  describe  the  policies  and 
proceditfes  that  the  Fund  uses  to 
determine  how  to  vote  proxies  relating 
to  portfolio  seciuities,  including  the 
procedures  that  the  Fund  uses  when  a 
vote  presents  a  conflict  between  the 
interests  of  Fimd  shareholders,  on  the 
one  hand,  and  those  of  the  Fimd's 
investment  adviser;  principal 
underwriter;  or  any  affiliated  person  of 
the  Fimd,  its  investment  adviser,  or  its 
principal  undervmter,  on  the  other. 
Include  any  policies  and  procedures  of 
the  Fund's  investment  adviser,  or  any 
other  third  party,  that  the  Fimd  uses,  or 
that  are  used  on  the  Fund's  behalf,  to 
determine  how  to  vote  proxies  relating 
to  portfolio  securities.  Also,  state  that 
shareholders  may  obtain  information 
regarding  how  the  Fimd  voted  proxies 
relating  to  portfolio  securities  (1) 
without  charge,jupon  request,  by  calling 
a  specified  toll-free  (or  collect) 
telephone  number,  (2)  on  the  Fund's 
website,  if  applicable;  and  (3)  on  the 
Commission's  Web  site  at  bttp:// 
www.sec.gov. 

Instruction.  When  a  Fimd  (or 
financial  intermediary  through  which 
shares  of  the  Fund  may  be  purchased  or 
sold)  receives  a  request  for  information 
regarding  how  the  Fund  voted  proxies 
relating  to  portfolio  securities,  the  Fund 
(or  financial  intermediary)  must  send 
the  information  disclosed  in  response  to 


Item  2  in  the  Fund's  most  recently  filed 
Form  N-CSR  within  3  business  days  of 
receipt  of  the  request  by  first-class  mail 
or  other  means  designed  to  ensure 
equally  prompt  delivery. 
***** 

Item  22.  Financial  Statements 


(b)  *  *  * 

(7)  A  statement  that  the  Fund's  proxy 
voting  record  for  the  period  covered  \)y 
the  report,  and  a  description  of  the 
poUcies  and  procediues  that  the  Fund 
uses  to  determine  how  to  vote  proxies 
relating  to  portfolio  securities,  are 
available  (i)  without  charge,  upon 
request,  by  calling  a  specified  toll-free 
(or  collect)  telephone  number;  (ii)  on  the 
Fund's  Web  site,  if  applicable;  and  (iii)__ 
on  the  Commission's  Web  site  at  http:/ 
/www.sec.gov. 

Instruction.  When  a  Fund  (or 
financial  intermediary  through  which 
shares  of  the  Fund  may  be  purchased  or 
sold)  receives  a  request  for  the  Fund's 
proxy  voting  record,  or  a  request  for  a 
description  of  the  policies  and 
procediues  that  the  Fund  uses  to 
determine  how  to  vote  proxies,  the 
Fund  (or  financial  intermediary)  must 
send  the  information  disclosed  in 
response  to  Item  2  in  the  Fund's  most 
recently  filed  Form  N-CSR,  in  the  case 
of  a  request  for  the  Fund's  proxy  voting 
record,  or  the  information  disclosed  in 
response  to  Item  13(f)  of  this  Form,  in 
the  case  of  a  request  for  a  description  of 
the  Fund's  policies  and  procedures, 
within  3  business  days  of  receipt  of  the 
request  by  first-class  mail  or  other 
means  designed  to  ensure  equally 
prompt  delivery. 

(8)  In  the  case  of  each  matter  relating 
to  a  portfolio  security  considered  at  any 
shareholder  meeting  held  during  the 
period  covered  by  the  report  and  with 
respect  to  which  the  Fund  was  entitled 
to  vote  and  voted  (or  failed  to  vote)  in 

a  manner  that  was  inconsistent  with  the 
Fund's  proxy  voting  policies  and 
procedures  disclosed  pursuant  to  Item 
13(f),  the  following  information: 

(i)  The  name  of  the  issuer  of  the 
portfolio  security; 

(ii)  The  exchange  ticker  symbol  of  the 
portfolio  security; 

(iii)  The  Council  on  Uniform 
Securities  Identification  Procedures 
("CUSIP")  number  for  the  portfolio 
security; 

(iv)  'The  shareholder  meeting  date; 

(v)  A  brief  identification  of  the  matter 
voted  on; 

(vi)  Whether  the  matter  was  proposed 
by  the  issuer  or  by  a  security  holder; 

(vii)  Whether  the  Fund  cast  its  vote  on 
the  matter: 


(viii)  How  the  Fund  cast  its  vote  (e.g., 
for  or  against  proposal,  or  abstain;  for  or 
withhold  regarding  election  of 
directors); 

(ix)  Whether  the  Fimd  cast  its  vote  for 
or  against  management;  and 

(x)  The  reasons  why  the  Fund  voted, 
or  failed  to  vote,  in  a  manner  that  was 
inconsistent  with  its  proxy  voting 
policies  and  procedures. 

(c)  *  *  * 

(5)  A  statement  that  the  Fund's  proxy 
voting  record  for  the  period  covered  by 
the  report,  and  a  description  of  the 

j)olicies  and  procedures  that  the  Fund 
uses  to  determine  how  to  vote  proxies 
relating  to  portfolio  securities,  are 
available  (i)  without  charge,  upon 
request,  by  calling  a  specified  toll-fr«e 
(or  collect)  telephone  number;  (ii)  on  the 
Fund's  Web  site,  if  applicable;  and  (iii) 
on  the  Commission's  Web  site  at  http:/ 
/www.sec.gov. 

Instruction.  When  a  Fund  (or 
financial  intermediary  through  which 
shares  of  the  Fund  may  be  purchased  or 
sold)  receives  a  request  for  the  Fund's 
proxy  voting  record,  or  a  request  for  a 
description  of  the  policies  and 
procedures  that  the  Fund  uses  to 
determine  how  to  vote  proxies,  the 
Fund  (or  financial  intermediary)  must 
send  the  information  disclosed  in 
response  to  Item  2  in  the  Fund's  most 
recently  filed  Form  N-CSR,  in  the  case 
of  a  request  for  the  Fund's  proxy  voting 
record,  or  the  information  disclosed  in 
response  to  Item  13(f)  of  this  Form,  in 
the  case  of  a  request  for  a  description  of 
the  Fund's  policies  and  procedures, 
within  3  business  days  of  receipt  of  the 
request  by  first-class  mail  or  other 
means  designed  to  ensure  equally 
prompt  delivery. 

(6)  In  the  case  of  each  matter  relating 
to  a  portfolio  security  considered  at  any 
shareholder  meeting  held  during  the 
period  covered  by  the  report  and  with 
respect  to  which  the  Fund  was  entitled 
to  vote  and  voted  (or  failed  to  vote)  in 

a  manner  that  was  inconsistent  with  the 
Fund's  proxy  voting  policies  and 
procedures  disclosed  pursuant  to  Item 
13(f),  the  following  information: 

(i)  The  name  of  the  issuer  of  the 
portfolio  security; 

(ii)  The  exchange  ticker  symbol  of  the 
portfolio  security; 

(iii)  The  Council  on  Uniform 
Securities  Identification  Procedures 
("CUSIP")  number  for  the  portfolio 
security; 

(iv)  The  shareholder  meeting  date; 

(v)  A  brief  identification  of  the  matter 
voted  on; 

(vi)  Whether  the  matter  was  proposed 
by  the  issuer  or  by  a  security  holder; 

(vii)  Whether  the  Fund  cast  its  vote  on 
the  matter; 
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(viii)  How  the  Fund  cast  its  vote  (e.g., 
for  or  against  proposal,  or  abstain;  for  or 
withhold  regarding  election  of 
directors); 

(ix)  whether  the  Fund  cast  its  vote  for 
or  against  management;  and 

(x)  The  reasons  why  the  Fund  voted, 
or  failed  to  vote,  in  a  manner  that  was 
inconsistent  with  its  proxy  voting 
policies  and  procedures. 
***** 

5.  Form  N-2  (referenced  in  §§  239.14 
and  274.11a-l)  is  amended  by: 

a.  In  Item  18,  adding  paragraph  16; 

b.  In  Item  23,  removing  "and"  from 
the  end  of  Instruction  4.e.; 

c.  In  Item  23,  removing  the  period 
bom  the  end  of  Instruction  4.1.  and  in 
its  place  adding  a  semi-colon; 

a.  In  Item  23,  adding  Instructions  4.g. 
and  4.h.; 

e.  In  Item  23,  removing  "and"  frtim 
the  end  of  Instruction  5.c.; 

f.  In  Item  23,  removing  the  period 
fit)m  the  end  of  Instruction  5.d.  and  in 
its  place  adding  a  semi-colon; 

g.  In  Item  23,  adding  Instructions  5.e. 
and5.f.; 

h.  In  Item  23,  redesignating 
Instruction  6  as  Instruction  7;  and 

i.  In  Item  23,  adding  new  Instruction 
6. 

These  amendments  read  as  follows: 

Note:  The  text  of  Form  N-2  does  not,  and 
these  amendments  will  not,  appear  in  the 
Code  of  Federal  Regulations. 

Form  N-2 


Item  18.  Management 

***** 

16.  Unless  the  Registrant  invests 
exclusively  in  non-voting  securities, 
describe  the  policies  and  procedures 
that  the  Registrant  uses  to  determine 
how  to  vote  proxies  relating  to  portfolio 
securities,  including  the  procedures  that 
the  Registrant  uses  when  a  vote  presents 
a  conflict  between  the  interests  of  the 
Registrant's  shareholders,  on  the  one 
hand,  and  those  of  the  Registrant's 
investment  adviser;  principal 
underwriter;  or  any  affiliated  person  (as 
defined  in  section '2(a)(3)  of  the  1940 
Act  (15  U.S.C.  80a-2(a)(3))  and  the  rules 
thereunder)  of  the  Registrant,  its 
investment  adviser,  or  its  principal 
underwriter,  on  the  other.  Include  any 
policies  and  procedures  of  the 
Registrant's  investment  adviser,  or  any 
other  third  party,  that  the  Registrant 
uses,  or  that  are  used  on  the  Registrant's 
behalf,  to  determine  how  to  vote  proxies 
relating  to  portfolio  securities.  Also, 
state  that  shareholders  may  obtain 
information  regarding  how  the 
Registrant  voted  proxies  relating  to 


portfplio  securities  (i)  without  charge, 
upon  request,  by  calling  a  specified  toll- 
free  (or  collect)  telephone  number;  (ii) 
on  the  Registrsmt's  Web  site,  if 
appUcable;  and  (iii)  on  the 
Commission's  Web  site  at  http:// 
www.sec.gov. 

Instruction.  When  a  Registrant  (or 
financial  intermediary  through  which 
shares  of  the  Registrant  may  be 
purchased  or  sold)  receives  a  request  for 
information  regarding  how  the 
Registrant  voted  proxies  relating  to 
portfolio  securities,  the  Registrant  (or 
financial  intermediary)  must  send  the 
information  disclosed  in  response  to 
Item  2  in  the  Registrant's  most  recently 
filed  Form  N-CSR  within  3  business 
days  of  receipt  of  the  request  by  first- 
class  mail  or  other  means  designed  to 
ensure  equally  prompt  delivery. 
***** 

Item  23.  Financial  Statementi 


Instructions:    ■ 
***** 
^  *  *  * 

g.  a  statement  that  the  Registrant's 
proxy  voting  record  for  the  period 
covered  by  the  report,  and  a  description 
of  the  policies  and  procedures  that  the 
Registrant  uses  to  determine  how  to  vote 
proxies  relating  to  portfolio  securities, 
are  available  (1)  without  charge,  upon 
request,  by  calling  a  specified  toll-fr«e 
(or  collect)  telephone  number;  (2)  on  the 
Registrant's  Web  site,  if  appUcable;  and 
(3)  on  the  Commission's  Web  site  at 
http://www.sec.gov;  and 

h.  in  the  case  of  each  matter  relating 
to  a  portfolio  security  considered  at  any 
shareholder  meeting  held  during  the 
period  covered  by  the  report  and  with 
respect  to  which  the  Registrant  was 
entitled  to  vote  and  voted  (or  failed  to 
vote)  in  a  manner  that  was  inconsistent 
with  the  Registrant's  projcy  voting 
policies  and  procedures  most  recently 
disclosed  pursuant  to  Item  18.16  of  this 
Form  or  Item  3  of  Form  N-CSR,  the 
following  information: 

(1)  the  name  of  the  issuer  of  the 
portfolio  security; 

(2)  the  exchange  ticker  symbol  of  the 
portfolio  security; 

(3)  the  Council  on  Uniform  Securities 
Identification  Procedures  ("CUSIP") 
number  for  the  portfolio  security; 

(4)  the  shareholder  meeting  date; 

(5)  a  brief  identification  of  the  matter 
voted  on; 

(6)  whether  the  matter  was  proposed 
by  the  issuer  or  by  a  security  holder; 

(7)  whether  the  Registrant  cast  its  vote 
on  the  matter; 

(8)  how  the  Registrant  cast  its  vote 
(e.g.,  for  or  against  proposal,  or  abstain; 


for  or  withhold  regarding  election  of 
directors); 

(9)  whether  the  Registrant  cast  its  vote 
for  or  against  management;  and 

(10)  me  reasons  why  the  Registrant 
voted,  or  failed  to  vote,  in  a  manner  that 
was  inconsistent  with  its  proxy  voting 
policies  and  procedures. 

5.  *  '  * 

e.  a  statement  that  the  Registrant's 
proxy  voting  record  for  the  period 
covered  by  Uie  report,  and  a  descriptiob 
of  the  policies  and  procedures  that  the 
Registrant  uses  to  determine  how  to  vote 
proxies  relating  to  portfolio  securities, 
are  available  (1)  without  charge,  upon 
request,  by  calling  a  specified  toll-free 
(or  collect)  telephone  number;  (2)  on  the 
Registrant's  Web  site,  if  apphcable;  and 
(3)  on  the  Commission's  Web  site  at      « 
http://www.sec.gov;  and 

L  in  the  case  of  each  matter  relating 
to  a  portfolio  security  considered  at  any 
shareholder  meeting  held  during  the 
period  covered  by  the  report  and  with 
respect  to  which  the  Registrant  was 
entitled  to  vote  and  voted  (or  failed  to 
vote)  in  a  manner  that  was  inconsistent 
with  the  Registrant's  proxy  voting 
policies  and  procedures  most  recently 
disclosed  pursuant  to  Item  18.16  of  this 
Form  or  Item  3  of  Form  N-CSR.  the 
following  information: 

(1)  the  name  of  the  issuer  of  the 
portfolio  security; 

(2)  the  exchange  ticker  symbol  of  the 
portfolio  security;  , 

(3)  the  Council  on  Uniform  Securities 
Identification  Procedures  ("CUSIP") 
number  for  the  portfolio  security; 

(4)  the  shareholder  meeting  date; 

(5)  a  brief  identification  of  the  matter 
voted  on; 

(6)  whether  the  matter  was  proposed 
by  the  issuer  or  by  a  security  holder; 

(7)  whether  the  Registrant  cast  its  vote 
on  the  matter; 

(8)  how  the  Registrant  cast  its  vote 
(e.g.,  for  or  against  proposal,  or  abstain; 
for  or  withhold  regarding  election  of 
directors); 

(9)  whether  the  Registrant  cast  its  vote 
for  or  against  management;  and 

(10)  tne  reasons  why  the  Registrant 
voted,  or  failed  to  vote,  in  a  manner  that 
was  inconsistent  with  its  proxy  voting 
policies  and  procedures. 

6.  When  a  Registrant  (or  financial 
intermediary  tlmiugh  which  shares  of 
the  Registrant  may  be  purchased  or 
sold)  receives  a  request  for  the 
Registrant's  proxy  voting  record,  or  a 
request  for  a  description  of  the  policies 
and  procedures  that  the  Registrant  uses 
to  determine  how  to  vote  proxies,  the 
Registrant  (or  financial  intermediary) 
must  send  the  Information  disclosed  in 
response  to  Item  2  in  the  Registrant's 
most  recently  filed  Form  N-CSR.  in  the 
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case  of  a  request  for  the  Registrant's 
proxy  votmg  record,  or  the  information 
most  recently  disclosed  in  response  to 
Item  18.16  of  this  Fonn  or  Item  3  of 
Form  N-CSR,  in  the  case  of  a  request  for 
a  description  of  the  Registrant's  policies 
and  procedures,  within  3  business  days 
of  receipt  of  the  request  by  first-class 
mail  or  other  means  designed  to  ensure 
equally  prompt  delivery. 
***** 

6.  Form  N-3  (referenced  in  §§  239.17 
and  274.11b)  is  amended  by: 

a.  In  Item  20,  adding  paragraph  (o); 

b.  In  Item  27(a),  removing  "and"  from 
the  end  of  Instruction  4(v); 

c.  In  Item  27(a),  removing  the  period 
from  the  end  of  Instruction  4{vi)  and  in 
its  place  adding  a  semi-colon; 

d.  In  Item  27(a),  adding  Instructions 
4(vii)  and  4(viii); 

e.  In  Item  27(a),  removing  "and"  from 
the  end  of  Instruction  5(iii); 

f.  In  Item  27(a),  removing  the  period 
from  the  end  of  Instruction  5(iv)  and  in 
its  place  adding  a  semi-colon; 

g.  In  Item  27(a),  adding  Instructions 
5(v)  and  5(vi); 

h.  In  Item  27(a),  redesignating 
Instruction  6  as  Instruction  7;  and 

i.  In  Item  27(a),  adding  new 
Instruction  6. 

These  amendments  read  as  follows: 

Note:  The  text  of  Form  N-3  does  not,  and 
these  amendments  will  not.  appear  in  the 
Code  of  Federal  Regulations. 

Form  N-3 


Item  20.  Management 

***** 

(o)  Unless  the  Registrant  invests 
exclusively  in  non-voting  securities, 
describe  the  policies  and  procedures 
that  the  Registrant  uses  to  determine 
how  to  vote  proxies  relating  to  portfolio 
securities,  including  the  procedures  that 
the  Registrant  uses  when  a  vote  presents 
a  conflict  between  the  interests  of  the 
Registrant's  contractowners,  on  the  one 
hand,  and  those  of  the  Registrant's 
investment  adviser;  principal 
underwriter;  or  any  affiliated  person  (as 
defined  in  Section  2(a)(3)  of  the  1940 
Act  (15  U.S.C.  80a-2(a)(3))  and  the  rules 
thereunder)  of  the  Registrant,  its 
investment  adviser,  or  its  principal 
underwriter,  on  the  other.  Include  any 
policies  and  procedures  of  the 
Registrant's  investment  adviser,  or  any 
other  third  party,  that  the  Registrant 
uses,  or  that  are  used  on  the  Registrant's 
behalf,  to  determine  how  to  vote  proxies 
relating  to  portfolio  securities.  Also, 
state  that  contractowners  may  obtain 
information  regarding  how  the 
Registrant  voted  proxies  relating  to 


portfolio  securities  (i)  without  charge, 
upon  request,  by  calling  a  specified  toll- 
free  (or  collect)  telephone  number;  (ii) 
on  the  Registrant's  Web  site,  if 
applicable;  and  (iii)  on  the 
Commission's  Web  site  at  http:// 
www.sec.gov. 

Instruction.  When  a  Registrant  (or 
financial  intermediary  through  which 
shares  of  the  Registrant  may  be 
purchased  or  sold)  receives  a  request  for 
information  regarding  how  the 
Registrant  voted  proxies  relating  to 
portfolio  securities,  the  Registrant  (or 
financial  intermediary)  must  send  the 
information  disclosed  in  response  to 
Item  2  in  the  Registrant's  most  recently 
filed  Form  N-CSR  within  3  business 
days  of  receipt  of  the  request  by  first- 
class  mail  or  other  means  designed  to 
ensure  equally  prompt  delivery. 


Item  27.  Financial  Statements 

(a)  *  *  * 
Instructions: 

*        *        *        *        • 

4.  *  *  * 

(vii)  a  statement  that  the  Registrant's 
proxy  voting  record  for  the  period 
covered  by  the  report,  and  a  description 
of  the  policies  and  procedures  that  the 
Registrant  uses  to  determine  how  to  vote 
proxies  relating  to  portfolio  securities, 
are  available  (A)  without  charge,  upon 
request,  by  calling  a  specified  toll-free 
(or  collect)  telephone  number;  (B)  on  the 
Registrant's  Web  site,  if  applicable;  and 
(C)  on  the  Commission's  Web  site  at 
http://www.sec.gov;  and 

(viii)  in  the  case  of  each  matter 
relating  to  a  portfolio  security 
considered  at  any  shareholder  meeting 
held  during  the  period  covered  by  the 
report  and  with  respect  to  which  the 
Registrant  was  entitled  to  vote  and 
voted  (or  failed  to  vote)  in  a  maimer  that 
was  inconsistent  with  the  Registrant's 
proxy  voting  policies  and  procedures 
disclosed  pursuant  to  Item  20(o),  the 
following  information: 

(A)  the  name  of  the  issuer  of  the 
portfolio  security; 

(B)  the  exchange  ticker  symbol  of  the 
portfolio  security; 

(C)  the  Council  on  Uniform  Securities 
Identification  Procedures  ("CUSIP") 
number  for  the  portfolio  securiUr; 

(D)  the  shareholder  meeting  date; 

(E)  a  brief  identification  of  the  matter 
voted  on; 

(F)  whether  the  matter  was  proposed 
by  the  issuer  or  by  a  security  holder; 

(G)  whether  the  Registrant  cast  its 
vote  on  the  matter; 

(H)  how  the  Registrant  cast  its  vote 
(e.g.,  for  or  against  proposal,  or  abstain; 
for  or  withhold  regarding  election  of 
directors); 


(I)  whether  the  Registrant  cast  its  vote 
for  or  against  management;  and 

(J)  the  reasons  why  the  Registrant 
voted,  or  failed  to  vote,  in  a  manner  that 
was  inconsistent  with  its  proxy  voting 
policies  and  procedures. 

5.  *-»  * 

(v)  a  statement  that  the  Registrant's 
proxy  voting  record  for  the  period 
covered  by  the  report,  and  a  description 
of  the  policies  and  procedures  that  the 
Registrant  uses  to  determine  how  to  vote 
proxies  relating  to  portfolio  securities, 
are  available  (A)  without  charge,  upon 
request,  by  calling  a  specified  toll-free 
(or  collect)  telephone  number;  (B)  on  the 
Registrant's  Web  site,  if  applicable;  and 
(C)  on  the  Commission's  Web  site  at 
http://www.sec.gov;  and 

(vi)  in  the  case  of  each  matter  relating 
to  a  portfolio  security  considered  at  any 
shareholder  meeting  held  during  the 
period  covered  by  the  report  and  with 
respect  to  which  the  Registrant  was 
entitled  to  vote  and  voted  (or  failed  to 
vote)  in  a  maimer  that  was  inconsistent 
with  the  Registrant's  proxy  voting 
policies  and  procedures  disclosed    , 
pursuant  to  Item  20(o),  the  following 
information: 

(A)  the  name  of  the  issuer  of  the 
portfolio  security; 

(B)  the  exchange  ticker  symbol  of  the 
portfolio  security; 

(C)  the  Council  on  Uniform  Securities 
Identification  Procedure?  ("CUSIP") 
number  for  the  portfolio  security; 

(D)  the  shareholder  meeting  date; 

(E)  a  brief  identification  of  the  matter 
voted  on; 

(F)  whether  the  matter  was  proposed 
by  the  issuer  or  by  a  security  holder;  " 

(G)  whether  the  Registrant  cast  its 
vote  on  the  matter; 

(HJ  how  the  Registrant  cast  its  vote 
[e.g.,  for  or  against  proposal,  or  abstain; 
for  or  withhold  regarding  election  of 
directors); 

(I)  whether  the  Registrant  cast  its  vote 
for  or  against  management;  and 

(J)  the  reasons  why  the  Registrant 
voted,  or  failed  to  vote,  in  a  manner  that 
was  inconsistent  with  its  proxy  voting 
policies  and  procedures. 

6.  When  a  Registrant  (or  financial 
intermediary  through  which  shares  of 
the  Registrant  may  be  purchased  or 
sold)  receives  a  request  for  the 
Registrant's  proxy  voting  record,  or  a 
request  for  a  description  of  the  policies 
and  procedures  that  the  Registrant  uses 
to  determine  how  to  vote  proxies,  the 
Registrant  (or  financial  intermediary) 
must  send  the  information  disclosed  in 
response  to  Item  2  in  the  Registrant's 
most  recently  filed  Form  N-CSR,  in  the 
case  of  a  request  for  the  Registrant's 
proxy  voting  record,  or  the  information 
disclosed  in  response  to  Item  20(o)  of 
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this  Form,  in  the  case  of  a  request  for 
a  description  of  the  Registrant's  policies 
and  procedures,  within  3  business  days 
of  receipt  of  the  request  by  first-class 
mail  or  other  means  designed  to  ensure 
equally  prompt  delivery. 


PART  274-FORMS  PRESCRIBED 
UNDER  THE  INVESTMENT  COMPANY 
ACT  OF  1940 

7.  Form  N-CSR  (referenced  in 
§§249.331  and  274.128;  as  proposed  in 
67  FR  57298  (9/9/02))  is  amended  by: 

a.  Redesignating  Item  2  as  Item  4;  and 

b.  Adding  new  Items  2  and  3  to  read 
as  follows: 

Note:  The  text  of  Form  N-CSR  does  not, 
and  these  amendments  will  not,  appear  in 
the  Code  of  Federal  Regulations. 

Fonn  N-CSR 


Item  2.  Proxy  Voting  Records. 

Disclose  the  following  information  for 
each  matter  relating  to  a  portfolio 
security  considered  at  any  shareholder 
meeting  held  during  the  period  covered 
by  the  report  provided  pursuant  to  Item 
1  and  with  respect  to  which  the 
registrant  was  entitled  to  vote: 

(1)  The  name  of  the  issuer  of  the 
portiPolio  security; 

'    (2)  The  exchange  ticker  symbol  of  the 
portfolio  security; 

(3)  The  Coimcil  on  Uniform  Securities 
Identification  Procedures  ("CUSIP") 
ntmiber  for  the  portfolio  security; 

(4)  The  shareholder  meeting  date; 

(5)  A  brief  identification  of  the  matter 
voted  on; 

(6)  Whether  the  matter  was  proposed 
by  the  issuer  or  by  a  security  holder; 

(7)  Whether  the  registrant  cast  its  vote 
on  the  matter; 

(8)  How  the  registrant  cast  its  vote 
(e.g.,  for  or  against  proposal,  or  abstain; 
for  or  withhold  regarding  election  of 
directors);  and 

(9)  Whether  the  registrant  cast  its  vote 
for  or  against  management. 

Instruction.  In  the  case  of  a  registrant 
that  offers  multiple  series  of  shares, 
provide  the  information  required  by  this 
Item  separately  for  each  series.  The  term 
"series"  means  shares  offered  by  a 
registrant  that  represent  imdivided 
interests  in  a  portfolio  of  investments 
and  that  are  preferred  over  all  other 
series  of  shares  for  assets  specifically 
allocated  to  that  series  in  accordance 
.with  Rule  18f-2(a)  under  the  Investment 
Company  Act  of  1940  (17  CFR  270.18f- 
2(a)). 


Iton  3.  Disclosure  of  Proxy  Voting 
Policies  and  Procedures  for  Closed-End 
Management  Investment  Companies 

A  closed-end  management  investment 
company  that,  pursuant  to  Item  1,  is 
including  a  copy  of  an  annual  report 
transmitted  to  stockholders  must,  imless 
it  invests  exclusively  in  non-voting 
securities,  describe  the  policies  and 
procedures  that  it  uses  to  determine 
how  to  vote  proxies  relating  to  portfolio 
securities,  including  the  procedures  that 
the  cotnpany  uses  when  a  vote  presents 
a  conflict  between  the  interests  of  its 
shareholders,  on  the  one  hand,  and 
those  of  the  comp«my's  investment 
adviser;  principd  imderwriter;  or  any 
affiliated  person  (as  defined  in  section 
2(a)(3)  of  the  Investment  Company  Act 
of  1940  (15  U.S.C.  80a-2(a)(3))  and  the 
rules  therexmder)  of  the  company,  its 
investment  adviser,  or  its  principal 
underwriter,  on  the  other.  Include  any 
policies  and  procedures  of  the 
company's  investment  adviser,  or  any 
other  third  party,  that  the  company 
uses,  or  that  are  used  on  the  company's 
behalf,  to  determine  how  to  vote  proxies 
relating  to  portfolio  securities. 
***** 

By  the  Commission. 

Dated:  September  20,  2002. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  02-24409  Filed  9-25-02: 8:45  am] 
BIUJNO  COOC  MIO-OI-I* 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  275 

[Release  No.  IA-2059;  File  No.  S7-38-02] 

RIN323&-AI65 

Proxy  Voting  By  Invettnwnt  AdvlMr* 

AGENCY:  Secxirities  and  Exchange 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  is 
pubUshing  for  comment  a  new  rule  and 
rule  amendments  under  the  Investment 
Advisers  Act  of  1940  that  would  address 
an  investment  adviser's  fiduciary 
obligation  to  clients  who  have  given  the 
adviser  authority  to  vote  their  proxies. 
Under  our  proposal,  an  investment 
adviser  that  exercises  votijig  authority 
over  client  proxies  would  be  required  to 
adopt  and  implement  policies  and 
procedures  that  are  reasonably  designed 
to  ensure  that  the  adviser  votes  proxies 
in  the  best  interest  of  clients,  disclose  to 
clients  information  about  those 
procedures  and  policies  and  how  clients 


may  obtain  information  on  how  the 
adviser  has  voted  their  proxies,  and 
retain  certain  records  relating  to  proxy 
voting.  The  rule  and  rule  amendments 
are  designed  to  assure  that  advisers  vote 
proxies  in  the  best  interest  of  their 
clients  and  provide  clients  with 
information  about  how  their  proxies  are 
voted. 

DATES:  Comments  must  be  received  on 
or  before  December  6,  2002. 
ADDRESSES:  To  help  us  process  and 
review  your  comments  more  efficiently, 
comments  should  be  sent  by  hard  copy 
or  e-mail,  but  not  by  both  methods. 

Comments  sent  by  hardcopy  should 
be  submitted  in  triplicate  to  Jonathan  G. 
Katz,  Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609. 
Comments  may  also  be  submitted 
electronically  at  the  following  e-mail 
address:  rule-comments® sec. gov.  All 
comment  letters  should  refer  to  File  No. 
S7-38-02;  if  e-mail  is  used,  this  file 
number  should  be  included  on  the 
subject  line.  Comment  letters  will  be 
available  for  public  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room,  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Electronically 
submitted  comment  letters  also  will  be 
posted  on  the  Commission's  Internet 
Web  site  (http://www.sec.gov).^ 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  S.  Kahl,  Senior  Counsel,  or 
Jamey  Basham,  Special  Counsel,  at  202- 
942-0719,  Office  of  Investment  Adviser 
Regulation.  Division  of  Investment 
Management,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0506. 
SUPPLEMENTARY  INFORMATION:  The 
Securities  and  Exchange  Commission 
("Commission"  or  "SEC")  is  requesting 
pubUc  comment  on  proposed  rule 
206(4)-6  {17  CFR  275.^06(4)-6l  and 
proposed  amendments  to  rule  204-2  (17 
CFR  275.204-2)  under  the  Investment 
Advisers  Act  of  1940  (15  U.S.C.  80b) 
("Advisers  Act"  or  "Act"). 

I.  Background 

Investment  advisers  today  have 
discretionary  investment  authority  with 
respect  to  almost  $19  trillion  dollars  of 
assets,  including  large  holdings  in 
equity  securities.'  In  most  cases,  these 


>  We  do  not  edit  personal  or  identifying 
information,  tuch  a«  names  or  E-mail  adarMMt, 
from  electronic  submissions.  Submit  only 
information  you  wish  to  make  publicly  availabla, 

'  Approximately  $7  trillion  of  those  assets  are 
held  by  mutual  funds.  In  a  companion  release,  we 
are  also  publishing  proposed  amendments  that 
would  require  mutual  hinds  to  disclose  policies  and 
procedures  they  use  to  vote  proxies  on  their 
portfolio  securities,  and  to  make  available  to  their 

Continued 
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advisers  are  given  authority  to  vote 
proxies  relating  to  equity  securities  on 
behalf  of  their  clients. ^  The  enormity  of 
this  voting  power  gives  advisers 
significant  ability  collectively,  and  in 
many  cases  individually,  to  affect  the 
outcome  of  shareholder  votes  and  to 
substantially  influence  the  governance 
of  corporations."  Advisers  are  thus  in  a 
position  to  have  a  significant  effect  on 
the  futiire  of  corporations  and  the  value 
of  securities  held  by  advisory  clients. 

The  federal  securities  laws  do  not 
specifically  address  how  advisers  must 
exercise  their  voting  authority.  Under 
the  Advisers  Act,  an  investment  adviser 
is,  however,  a  fiduciary  that  owes  its 
clients  a  duty  of  "utmost  good  faith,  and 
full  and  fair  disclosure  of  all  material 
facts,"  as  well  as  an  affirmative 
obligation  "to  employ  reasonable  care  to 
avoid  misleading"  its  clients.^  An 
adviser  owes  its  client  a  fiduciary  duty 
with  respect  to  all  services  imdertaken 
on  the  client's  behalf,  including  the 
voting  of  proxies.^  An  adviser's 
fiduciary  duty  includes  the  duty  of  care 
and  the  duty  of  loyalty  to  clients.  The 
duty  of  care  requires  an  adviser  given 
authority  to  vote  proxies  to  monitor 
corporate  events  and  to  vote  the 

shareholders  the  specific  proxy  votes  they  cast.  See 
Disclosure  of  Proxy  Voting  Policies  and  Proxy 
VotingHecords  by  Registered  Management 
Investment  Companies.  Investment  Company  Act 
Release  No.  25739  (Sept.  20,  2002). 

^  In  the  mid  1990s,  the  Commission  approved 
rule  changes  submitted  by  the  New  York  Stock 
Exchange,  the  National  Association  of  Securities 
Dealers,  Inc..  and  the  American  Stock  Exchange  to 
allow  investment  advisers  to  receive  proxy 
materials  and  to  vote  proxies  on  behalf  of  the 
beneficial  owners  of  securities.  See.  e.g..  Order 
Approving  Proposed  Fule  Changes  by  the  NASD. 
Securities  Exchange  Act  Release  No.  35681  (May  5. 
1995)  (60  FR  25749  (May  12.  1995)). 

*  See  generally  Board  of  Governors  of  the  Federal 
Reserve  System,  Flow  of  Funds  Accounts  of  the 
U.S..  Flows  and  Outstandings,  First  Quarter  2002 
(June  6,  2002)  (at  table  L.  213)  (data  indicate 
institutional  investors  control  approximately  50% 
of  the  outstanding  corporate  equities  in  the  United 
States):  A.  A.  Sommer.  Jr.,  Symposium:  Defining  the 
Corporate  Constituency:  Corporate  Governance  in 
the  Nineties:  Managers  vs.  Institutions.  59  U.  Cin. 
L.  Rev.  357  (Fall  1990)  (discussing  the  "profound" 
effects  of  institutional  ownership  and  the  inevitable 
influence  it  will  have  on  management  conduct,  the 
laws  governing  corporations  and  fiduciaries,  and 
the  American  economy);  Beth  Healy.  Big  Investors 
Assuming  a  More  Activist  Stance.  The  Boston 
Globe,  July  11.  2002,  at  Cl  (discussing  an  activist 
stance  by  several  large  institutional  investors  on 
corporate  governance  issues). 

^SECv.  Capital  Gains  Research  Bureau,  Inc.,  375 
U.S.  180. 194  (1963)  (interpreting  section  206  of  the 
Advisers  Act  [15  U.S.C.  80b-6|). 

■  Unlike  the  anti-fraud  provisions  in  other 
provisions  of  the  federal  securities  laws,  section  206 
is  not  limited  to  fraud  in  connection  with  securities 
transactions.  The  relevant  provisions  of  section  206 
do  not-refer  to  dealings  in  securities,  but  are  stated 
in  terms  of  the  effect  of  the  prohibited  conduct  on 
clients.  Sections  206(1),  206(2),  and  206(4)  [15 
U.S.C  80b-6(l),  80b-6(2).  80b6-(4)|. 


proxies.^  The  duty  of  loyalty  requires  an 
adviser  to  vote  proxies  in  a  manner 
consistent  with  the  best  interest  of  its 
client  and  precludes  the  adviser  from 
subrogating  the  client's  interest  to  its 
own.  8 

The  Commission  is  concerned  with 
conflicts  of  interest  between  advisers 
and  their  clients.  Advisers  today 
frequently  have  business  interests  that 
may  expose  them  to  pressure  to  vote  in 
a  maimer  that  may  not  be  in  the  best 
interest  of  their  clients.^  Many  advisers 
(or  their  affiliates)  manage  assets, 
administer  employee  benefit  plans,  or 
provide  brokerage,  underwriting, 
insurance,  or  banking  services  to 
companies  whose  management  is 
soliciting  proxies.  Failure  to  vote 
proxies  in  favor  of  the  management  of 
such  a  company  may  harm  the  adviser's 
relationship  with  the  company, 
particularly  when  there  is  a  contested 
matter  before  shareholders.  In  some 
cases,  the  adviser  may  have  a  business 
relationship,  not  with  the  company,  but 
with  a  proponent  of  a  proxy  proposal, 
that  may  affect  how  it  casts  client  votes. 
For  example,  the  adviser  may  manage 
money  for  an  employee  group. 

Other  types  of  coimicts  may  affect 
how  advisers  vote  client  proxies.  The 
adviser  may  have  personal  and  business 
relationships  with  participants  in  proxy 
contests,  corporate  directors  or 
candidates  for  corporate  directorships, 
or  the  adviser  may  have  a  personal 
interest  in  the  outcome  of  a  particular 
matter  before  shareholders.  For 


'  We  do  not  mean  to  suggest,  however,  that  an 
adviser  that  fails  to  vote  a  proxy  would  thereby 
violate  its  fiduciary  obligations  to  its  client  under 
the  Act.  There  may  be  good  reasons  for  an  adviser 
to  refrain  from  voting  a  proxy  when,  for  example, 
the  cost  of  voting  the  proxy  exceeds  the  expected 
benefit.  An  adviser  may  not,  however,  ignore  or  be 
negligent  in  fulfilling  the  obligation  it  has  assumed 
to  vote  client  proxies. 

"  The  scope  of  the  adviser's  responsibilities  with 
respect  to  voting  proxies  would  ordinarily  be 
determined  by  the  adviser's  contract  with  its  client, 
and  the  investment  objectives  and  policies  of  its 
client.  We  are  not  addressing  in  this  release  the 
extent  to  which  advisers  must  or  should  become 
"shareholder  activists,"  such  as  actively  engaging  in 
soliciting  proxies  or  supporting  or  opposing  matters 
before  shareholders.  As  a  practical  matter,  advisers 
will  determine  whether  to  engage  in  such  activism 
based  on  a  cost-benefit  analysis  of  the  considered 
activism.  See  Robert  C.  Fozen,  Institutional 
Investors:  The  Reluctant  Activists,  Harv.  Bus.  Rev., 
)an.-Feb.  1994,  at  140.  In  conducting  this  analysis, 
the  adviser  might  consider  the  size  of  the  client's 
position  in  the  company,  the  nature  of  the  action 
proposed  to  be  taken,  the  cost  of  the  particular 
course  of  action,  and  the  probable  effect  of  the 
proposed  action,  if  any,  on  the  value  of  the  client's 
securities. 

*>  See  Employee  Benefit  Research  Institute  Issue 
Brief,  Voting  Private  Pension  Proxies:  Some  New 
Evidence  and  Some  Old  Questions,  (Sept.  1987) 
(No.  70  at  21)  (reporting  65%  of  investment 
managers  surveyed  experienced  direct  or  indirect 
pressure  regarding  proxy  voting). 


example,  an  executive  of  the  adviser 
may  have  a  spouse  or  other  relative  who 
serves  as  a  director  of  a  company  or  who 
is  employed  by  the  company. 

These  conflicts  are  not  new."  We 
described  them  in  detail  in  our  1971 
report  to  Congress  on  Institutional 
Investors.^"  In  2000,  we  expressed 
concern  about  these  conflicts  and 
proposed  to  require  advisers  to  disclose 
to  clients  the  policies  that  they  had  in 
place,  if  any,  to  address  these 
conflicts."  The  Department  of  Labor 
has  recognized  that  they  can  adversely 
affect  the  management  of  employee 
benefit  plans.  ^^ 

Under  the  Act,  an  adviser  with  a 
material  conflict  of  interest  must  fully 
disclose  that  conflict  to  its  client  before 
voting  the  client's  proxy.  Many  advisers, 
instead,  have  adopted  policies  and 
procedures  that  are  designed  to  ensure 
that  client  proxies  are  properly  voted, 
material  conflicts  are  avoided,  and 
fiduciary  obligations  are  otherwise 
fulfilled. *3  Not  all  advisers  have  these 
procedures  in  place,  not  all  advisers  that 
have  procedures  make  them  available  to 
their  clients,  and  not  all  advisers  that 
vote  client  proxies  make  the  votes 
available  to  clients.  The  importance  of 
proxy  voting  by  investment  advisers — 
both  to  their  clients  and  to  our  system 
of  corporate  governance — as  well  as  the 


■°U.S.  Securities  and  Exchange  Commission, 
Institutional  Investor  Study  Report  of  the  Securities 
and  Exchange  Commission,  in  H.R.  Doc.  No.  92-64, 
Part  5.E.  at  2749-2763;  See  also  Betty  Linn 
Krikorian.  Fiduciary  Standards  in  Pension  and 
Trust  Fund  Management  (1989),  at  210-219;  James 
E.  Heard  and  Howard  D.  Sherman,  Investor 
Responsibility  Research  Center,  Conflicts  of  Interest 
in  the  Proxy  Voting  System  (1987). 

■>  Electronic  Filing  by  Investment  Advisers; 
Proposed  Amendments  to  Form  ADV,  Investment 
Advisers  Act  Release  No.  1862  (Apr.  5.  2000)  (65 
FR  20524  (Apr.  17.  2000)1  at  n.  192.  In  addition, 
former  Commissioner  Carey  highlighted  similar 
concerns  about  proxy  voting  by  advisers  in  a 
December  1999  speech;  Paul  R.  Carey,  Remarks  to 
the  Investment  Company  Institute  Procedures 
Conference  (Dec.  9, 1999),  (available  at  <http:// 
www.sec.gov/news/speech/speecharchive/1 999/ 
spch335.htm>]. 

>2  Department  of  Labor,  Interpretive  Bulletin 
Relating  to  Written  Statements  of  Investment 
Policy,  Including  Proxy  Voting  Guidelines,  29  CFR 
2509.94-2  (2001)  ( 'DOL  Interp.  BulleUn").  The 
bulletin  states  that  under  the  Employee  Retirement 
Income  Security  Act  of  1974  [29  U.S.C.  1001,  et. 
seq.\  ("ERISA")  the  fiduciary  act  of  managing 
ERISA  assets  includes  the  voting  of  proxies,  and  in 
voting  those  proxies  the  fiduciary  may  only 
consider  the  best  interest  of  plan  participants.  Many 
investment  advisers  are  "investment  managers." 
that  are  delegated  authority  to  manage  plan  assets 
and  vote  plan  proxies  under  ERISA.  When 
managing  plan  assets  and  voting  proxies,  advisers 
are  also  subject  to  the  fiduciary  standards  of  ERISA. 

"  See  generally  Association  for  Investment 
Management  and  Research.  Standards  of  Practice 
Handbook,  The  Code  of  Ethics  and  The  Standards 
of  Professional  Conduct  (1999)  (Eighth  Edition  at 
161)  (discussing  elements  of  a  proxy  voting  system 
to  allow  investment  advisers  to  meet  their  fiduciary 
obligation  when  voting  proxies). 


Federal  Register /Vol.  67,  No.  187 /Thursday.  September  26,  2002  /  Proposed  Rules 60843 


many  conflicts  faced  by  advisers  suggest 
a  need  for  the  Commission  to  address 
proxy  voting  by  investment  advisers 
under  the  Advisers  Act.  Therefore,  the 
Commission  is  proposing  a  new  rule 
imder  the  Advisers  Act  designed  to 
prevent  material  conflicts  of  interest 
from  affecting  the  maimer  in  which 
advisers  vote  client  proxies. 

n.  Discussion 

We  propose  a  new  rule  under  section 
206(4)  of  the  Act  that  would  require 
certain  advisers  to  adopt  and  implement 
procedures  for  voting  proxies,  describe 
those  procedures  to  their  clients,  and 
disclose  how  clients  may  obtain 
information  about  how  die  adviser  has 
voted  proxies.  We  are  also  proposing 
amendments  to  rule  204-2  imder  the 
Advisers  Act  to  require  advisers  to  keep 
certain  records  regarding  their  proxy 
votes  on  behalf  of  clients. 

A.  Rule  206(4)-6 

Under  proposed  rule  206(4)-6,  it 
would  be  a  fraudulent,  deceptive,  or 
manipulative  act.  practice  or  course  of 
business  within  the  meaning  of  section 
206(4)  of  the  Act  for  an  investment 
adviser  to  exercise  voting  authority  with 
respect  to  client  securities,  unless:  the 
adviser  has  adopted  and  implements 
written  policies  and  procedures  that  are 
reasonably  designed  to  ensure  that  the 
adviser  votes  proxies  in  the  best  interest 
of  its  clients,  die  adviser  discloses  to 
clients  how  they  may  obtain 
information  on  how  the  adviser  voted 
their  proxies,  and  the  adviser  has 
disclosed  its  proxy  voting  procedures  to 
its  clients.^^  We  describe  each  of  the 
elements  of  the  nde  below. '^ 

1.  Advisers  Subject  to  the  Rule 

a.  Registered  Advisers.  The  rule 
would  apply  to  advisers  registered  with 
the  Commission  that  have  voting 
authority  with  respect  to  client 
securities.  Rule  206(4)-6,  like  our  other 
anti-fraud  rules  under  the  Advisers  Act, 
would  not  apply  to  smaller  advisers  that 
are  registered  with  state  securities 
authorities.  Since  the  enactment  of  the 
National  Securities  Markets 
hnprovement  Act  in  1996  ("NSMIA"), 
we  have  deferred  to  state  securities 


"Section  206(4)  of  the  Act  (15  U.S.C.  80b-6(4)I 
gives  the  Commission  authority  to  adopt  rules 
"reasonably  designed  to  prevent  such  acts, 
practices,  and  courses  of  business  as  are  fraudulent, 
deceptive  or  manipulative."  We  are  proposing  rule 
206(4)-6  as  a  means  that  we  believe  is  reasonably 
necessary  to  prevent  advisers  from  defrauding  their 
clients  in  connection  with  the  exercise  of  their 
proxy  voting  authority. 

»  Nothing  in  this  proposal  reduces  or  alters  any 
fiduciary  obligation  applicable  to  any  investment 
adviser  (or  person  associated  with  any  investment 
adviser). 


authorities  the  regulation  of  these 
advisers,  which  do  not  have  voting 
authority  over  substantial  amounts  of 
assets.i^  The  rule  would  also  not  apply 
to  advisers  that  rely  on  an  exemption 
from  registration  under  section  203(b)  of 
the  Act,^^  such  as  those  advisers  that 
have  had  fewer  than  15  clients  during 
the  last  twelve  months,  which  we  do  not 
examine  and  to  which  most  other 
provisions  of  the  Act  do  not  apply. 

•  We  request  comment  on  the  scope 
of  proposed  rule  206(4)-6.  Should  the 
rule  apply  to  state-registered  advisers? 
Should  it  apply  to  advisers  that  rely  on 
an  exemption  from  registration  under 
section  203(b)  of  the  Act? 

b.  Advisers  with  Voting  Authority. 
Because  we  are  concerned  primarily 
with  the  proper  exercise  of  voting 
authority  of  client  proxies,  only  advisers 
that  have  voting  authority  would  be 
subject  to  the  rule.^^  Advisers  whose 
clients  retain  voting  authority  would  not 
be  required  to  adopt  procedures  or 
policies  and  would  not  be  required  to 
make  any  disclosures  to  clients  under 
the  rule.  The  rule  would  therefore  not 
apply  if  an  adviser  provides  a  client 
with  advice  only  as  to  how  the  client 
should  vote  a  proxy.  We  are  concerned 
that  applying  the  rule  to  such  advisers 
could  result  in  numerous  unintentional 
violations  of  the  rule  if,  for  example,  a 
financial  planner  that  never  votes  client 
proxies  (and  thus  does  not  have  policies 
and  procedures  and  has  not  made  the 
required  disclosures)  were  to  respond  to 
a  question  from  a  client.  The  Advisers 
Act's  general  anti-fraud  provisions 
would  continue  to  apply,  requiring  the 


planner  to  disclose  any  material  conflict 
that  it  may  have  to  the  client  receiving 
the  advice. 

•  Comment  is  requested  regarding 
whether  we  should  require  all  registered 
advisers  to  have  policies  and 
procedures. 

•  Are  there  circiimstances  where  an 
adviser  with  authority  to  vote  client 
proxies  .should  be  exempt  from  the 
rule's  requirements? 

•  In  some  cases,  clients  retain  some 
authority  over  the  proxy  vote,  e.g.,  the 
client  retains  voting  authority  with 
respect  to  certain  issues  or  the  contract 
provides  that  the  adviser  should  consult 
with  the  client  on  voting  matters.  How 
should  the  rule  apply  in  these 
circumstances? 

2.  Written  Policies  and  Procedures 

Rule  206(4)-6  would  require 
investment  advisers  subject  to  the  rule 
to  adopt  and  implement  written  policies 
and  procedures  that  are  reasonably 
designed  to  ensure  that  the  adviser  votes 
proxies  in  the  best  interest  of  clients.'* 
Although  advisers'  proxy  voting  poUcies 
typically  include  a  number  of  common 
element8,2°  we  are  not  proposing  to 
specify  the  procedures  or  policies  that 
advisers  must  adopt.  Investment 
advisers  registered  with  us  have  such 
different  types  of  conflicts  and 
organizational  structures  that  we  believe 
a  "one-size-fits-all"  approach  would  not 
work.2i 

The  rule  would,  however,  contain 
three  requirements.  First,  the  proxy 
voting  policies  and  procedures  must  be 
written.22  Second,  they  must  describe 


'"See  section  203A  of  the  Advisers  Act,  (15 
U.S.C.  80b-3a|,  enacted  as  part  of  Title  UI  of 
NSML\.  Pub.  L.  No.  104-290. 110  Stat,  3416  (1996) 
(codified  in  scattered  sections  of  the  U.S.  Code). 
NSMIA  allocated  regulatory  authority  for  advisers 
with  less  than  S25  million  of  assets  under 
management  to  state  securities  authorities.  After 
NSMIA,  our  authority  under  section  206  continues 
to  extend  to  state-registered  advisers.  However, 
when  we  adopted  rules  implementing  NSMIA  in 
1997,  we  revised  the  anti-fraud  rules  under  section 
206  to  apply  only  to  SEC-registered  investment 
advisers  because  the  rules  "contain  prophylactic 
provisions,  and  that  after  the  effective  date  of  [Title 
III  of  NSMIA)  the  application  of  these  provisions  to 
state-registered  advisers  is  more  appropriately  a 
matter  of  state  law."  Rules  Implementing 
Amendments  to  the  Investment  Advisers  Act  of 
1940,  Investment  Advisers  Act  Release  No.  1633 
(May  IS.  1997)  [62  FR  28112  (May  22. 1997)). 

»M7  U.S.C.  80b-3(b). 

>"  Some  advisory  contracts  do  not  explicitly  give 
the  adviser  voting  authority.  Instead,  the  adviser's 
authority  to  vote  proxies  is  implied  in  the  overall 
delegation  of  authority  provided  in  the  advisory 
contract,  power  of  attorney,  trust  instrument  or 
other  document.  Advisers  entering  into  such 
contracts  would  be  subject  to  the  rule.  Cf.  DOL 
Interp.  Bulletin,  supra  note  (if  the  investment 
management  agreement  does  not  expressly  preclude 
the  investment  manager  from  voting  proxies,  the 
investment  manager  has  the  exclusive 
responsibility  for  voting). 


'•Proposed  rule  206(4)-6(a).  Nothing  in  the 
proposed  rule  would  prevent  an  adviser  from 
having  different  policies  and  procedures  for 
different  clients.  Thus,  the  board  of  directors  of  an 
investment  company  could  adopt  and  require  an 
investment  adviser  to  use  different  policies  and 
procedures  than  the  adviser  uses  with  respect  to  its 
other  clients. 

'°Theae  common  elements  frequently  deal  with 
policies  on  particular  types  of  matters  that  may  be 
presented  to  shareholders,  such  as  changes  in 
corporate  governance,  changes  in  corporate 
structures,  adoption  or  amendments  to 
compensation  plans  (including  stock  options)  and 
matters  involving  social  issues  or  corporate 
responsibility.  See  supra  note  2,  Disclosure  of  Proxy 
Voting  Policies  and  Proxy  Voting  Records  By 
Registered  Management  Investment  Companies,  at 
Section  II.A. 

'<  Advisers  registered  with  the  Commission  have 
assets  under  management  that  range  from 
SS80.000.000.000  to  $7,020.  While  4,923  are 
organized  as  corporations  (of  which  3. 265,  or  66%, 
have  financial  industry  affiliations).  367  are 
organized  as  sole  proprietorships  (of  which  118,  or 
32%.  have  financial  industry  affiliations).  While  94 
of  our  advisers  have  more  than  1 ,000  employees. 
5204  have  10  or  fewer.  Information  obtained  from 
SEC — registered  investment  adviser  Form  ADV 
filings  as  of  September  9,  2002. 

''"Written"  policies  and  procedures  would,  of 
course,  include  documents  in  electronic  format.  See 
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how  the  adviser  addresses  material 
conflicts  between  its  interests  and  those 
of  its  clients  with  respect  to  proxy 
voting.  Finally,  the  policies  and 
procedures  must  address  how.  the 
adviser  resolves  those  conflicts  in  the 
best  interest  of  clients.  The  rule  thus 
incorporates  the  standard  that  we 
believe  applies  to  advisere  as  fiduciaries 
under  the  Advisers  Act.^^  \Ye  have 
included  the  standard  in  the  proposed 
rule  to  clarify  the  obligation  of  advisers 
and  to  require  that  the  best  interest  of 
clients  be  the  focus  of  the  policies  and 
procedures.^'* 

In  addition,  we  believe  effective  proxy 
voting  policies  and  procedures  of  an 
adviser  should  identify  personnel 
responsible  for  monitoring  corporate 
actions,  describe  the  basis  on  which 
decisions  are  made  to  vote  proxies,  and 
identify  personnel  (or  groups)  involved 
in  making  voting  decisions  and  those 
responsible  for  ensuring  that  proxies  are 
submitted  in  a  timely  manner.  The 
extent  to  which  the  adviser  relies  on  the 
advice  of  third  parties  or  delegates  to 
committees  should  also  ordinarily  be 
covered  by  the  policies.  Of  course,  the 
scope  of  the  policies  and  procedures 
will  turn  on  the  nature  of  the  adviser's 
advisory  business,  the  types  of 
securities  portfolios  it  manages,  and  the 
extent  to  which  clients,  such  as . 
registered  investment  companies,  have 
adopted  their  own  procedxues.^s 

Many  advisers  may  also  be  subject  to 
fiduciary  standards  under  ERISA  and 
state  common  law.^s  We  believe  that  the 
"best  interest"  standard  in  the  proposed 
rule  is  not  inconsistent  with  those  laws 
in  any  material  respect. 

•  Is  the  standard  we  have  set  forth  in 
the  rule  clear? 


Use  of  Electronic  Media  by  Broker-Dealers.  Transfer 
Agents,  and  Investment  Advisers  for  Delivery  Of 
Information.  Investment  Advisers  Act  Release  No. 
1562  [May  9.  1996)  |61  FR  24643  (May  15.  1996)]. 

^^See  discussion  above  in  Section  I  of  this 
release. 

^*The  rule  would  not  preclude  an  adviser  from 
seeking  assistance  in  collecting  and  voting  proxies 
from,  for  example,  a  proxy  voting  service.  Nor 
would  the  rule  prevent  an  adviser  from  delegating 
authority  to.  for  example,  a  committee.  The 
adviser's  delegation  would  not  alter  in  any  way  the 
fiduciary  responsibilities  of  the  adviser. 

"  Procedures  that  merely  declare  that  all  proxies 
will  be  voted  in  the  best  interests  of  clients  would 
not  be  sufficient  to  meet  the  requirement  of  the 
proposed  rule  that  the  investment  adviser  adopt 
^"policies  and  procedures"  designed  to  assure  that 
proxies  are  voted  in  the  best  interests  of  clients. 

^"  Under  ERISA,  a  person  becomes  a  fiduciary  to 
a  plan  by  rendering  it  investment  advice  for  a  fee 
or  other  compensation.  Section  3(21)(A)(ii)  of 
ERISA  (29  U.S.C  1002(21  )(a)(ii)|.  An  ERISA 
Rduciary  must  discharge  its  duties  solely  in  the 
interest  of  the  plan  participants  and  for  the 
exclusive  purpose  of  providing  benefits  to  plan 
participants  with  the  caie,  prudence,  and  diligence 
that  a  prudent  person  would  use.  Section  404(a)(1) 
of  ERISA  |29  U.S.C.  1104(a)(1)). 


•  Are  there  conflicts  with  other  laws 
that  we  should  address? 

•  Should  we  include  in  the  text  of  the 
rule  additional  required  policies  and 
procedures? 

•  Alternatively,  should  we  include  in 
our  adopting  release  additional  policies 
and  procedures  that  we  believe  are  "best 
practices"  for  advisers  to  adopt? 
Commenters  favoring  additional 
policies  and  procedures  should  give 
specific  recommendations. 

3.  Disclosure  of  How  Clients  Can  Obtain 
Information  on  Votes 

Rule  206(4)-6  would  also  require  an 
adviser  subject  to  the  nde  to  disclose  to 
clients  how  they  can  obtain  information 
firom  the  adviser  on  how  the  adviser 
voted  their  proxies.^^  We  propose  this 
provision  for  similar  reasons  to  those  we 
set  forth  in  our  companion  release  that 
would  require  investment  companies  to 
disclose  how  they  have  voted  their 
proxies.28  We  believe  that  "simshine" 
on  these  votes  will  lead  advisers  to  pay 
greater  attention  to  their  fiduciary 
obligations.  Fully  informed  clients  will 
serve  as  a  check  on  their  advisers' 
exercise  of  voting  authority:  clients  who 
disapprove  of  how  advisers  vote  their 
proxies  may  decide  to  reclaim  the 
responsibility  to  vote  proxies,  provide 
the  adviser  with  instructions  on  how  to 
vote  their  proxies,  or  seek  a  different 
adviser  whose  voting  policies  they 
approve. 

Our  proposal — which  woiUd  require 
disclosure  of  how  a  client  can  obtain 
information — would  not  prescribe  a 
right  to  that  information.  We  assume 
that  clients  have  a  right  to  information 
about  how  their  own  proxies  have  been 
voted. 2^  And,  unlike  our  investment 
company  proposals,  the  proposed  rule 
would  not  prescribe  the  nature,  format. 


^^  Proposed  rule  206(4)-6(b).  The  requirement  to 
disclose  how  a  client  can  obtain  information  from 
the  adviser  on  how  it  voted  client  securities  could 
be  satisfied  by  disclosure  in  the  adviser's  brochure. 
See  supra  note  11,  Electronic  Filing  by  Investment 
Advisers;  Proposed  Amendments  to  Form  ADV 
(proposal  to  require  advisers  that  have  or  will 
accept  authority  to  vote  client  proxies  to  include  in 
their  brochures  a  description  of  their  voting  policies 
and  procedures,  including  what  means  a  client  can 
pursue  to  find  out  how  the  adviser  voted  the 
client's  proxies  in  particular  solicitations). 

^"  See  supra  note  2,  Disclosure  of  Proxy  Voting 
Policies  and  Proxy  Voting  Records  By  Begistered 
Management  Investment  Companies. 

■"The  advisory  contract  could,  however,  limit  a 
client's  right  to  information  about  how  the  adviser 
has  voted  her  proxy.  See  Restatement  (Second)  of 
Agency  §  381  ("(ulnless  otherwise  agreed,  an  agent 
is  subject  to  a  duty  to  use  reasonable  efforts  to  give 
his  principal  information  which  is  relevant  to 

affairs  entrusted  him ).  We  believe  that  a 

contract  that  denied  information  to  the  client  about 
how  the  adviser  has  voted  proxies  would  be  highly 
unusual  and.  unless  initiated  by  the  client,  very 
troublesome  in  light  of  an  adviser's  fiduciary 
obligations. 


or  scope  of  the  information  that  must  be 
disclosed.  Many  clients  may  not  be 
interested  in  how  the  adviser  votes. 
Those  who  are  interested  would 
typically  only  be  entitled  to  know  how 
the  adviser  has  voted  his  or  her  proxies 
(and  not  those  of  other  clients),  and  may 
need  (or  want)  information  only  about 
one  or  a  few  critical  votes.  Requiring  an 
adviser  to  prepare  a  list  of  votes  for  each 
client  (most  of  whom  may  never  request 
the  information),  specifying  the  time 
periods  the  information  must  cover 
(which  time  periods  may  not  be 
responsive  to  a  particular  request),  and 
the  content  of  the  information  provided 
in  the  lists  seems  to  us  unnecessarily 
biudensome.  Therefore,  we  would  leave 
those  decisions  to  clients  and  their 
advisers,  which  we  would  expect  to  be 
responsive  to  client  requests. 

•  We  request  comment  on  our 
assumption  that  clients  have  the  right  to 
information  about  how  their  shares  have 
been  voted.  Have  advisers  denied  this 
information  to  clients?  Should  we 
include  in  the  rule  a  right  to  this 
information?  If  so,  what  should  be  the 
scope  of  the  right?  For  how  many  years 
should  the  adviser  be  required  to  retain 
information  about  votes  and  produce  it 
upon  request  for  a  client? 

•  Should  the  rule  prescribe  the 
content  and  format  of  required 
disclosures,  as  would  the  investment 
company  rules  we  are  proposing?  If  so, 
should  the  content  and  format  of  the 
required  disclosure  be  different  in  any 
way  from  the  proposed  investment 
company  rules? 

4.  Describe  Policies  and  Procedures  to 
Clients 

Finally,  the  proposed  rule  would 
require  advisers  subject  to  the  rule  to 
describe  their  proxy  voting  policies  and 
procedures  to  clients  and,  upon  request, 
furnish  a  copy  of  the  policies  and 
procedures  to  clients. ^o  This  disclosure 
would  help  clients  understand  how  the 
adviser  votes  proxies  and  permit  clients 
to  select  advisers  whose  procedures  and 
policies  meet  their  expectations.^' 


^Proposed  rule  206(4)-6(c).  The  requirement  to 
describe  the  adviser's  policies  and  procedures 
could  be  satisfied  by  disclosure  in  the  adviser's 
brochure.  See  supra  note  .  discussing  Electronic 
Filing  by  Investment  Advisers;  Proposed 
Amendments  to  Form  ADV  (SEC  proposal  to  require 
advisers  to  include  this  information  in  their 
brochure). 

^'  In  1971,  we  recommended  adoption  of  a  similar 
requirement  because  we  believed  that  "|T|his  type 
of  public  disclosure  would  focus  the  obligation  of 
institutions  to  act  in  the  interests  of  their 
beneficiaries  and  lead  to  their  setting  up  procedures 
for  systematic  attention  to  questions  of  stockholder 
voting  *   *   *  the  beneficiary  should  be  able  to 
choose  the  institutional  manager  whose  policies  on 
investment  management  appear  to  him  most 
appropriate.  The  only  way  in  which  this  can  be 
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Disclosure  should  also  serve  to 
encourage  more  effective  policies  and 
procedures.  32 

B.  Amendments  to  Rule  204-2 

We  are  also  proposing  to  amend  rule 
204-2  under  the  Advisers  Act  to  require 
advisers  subject  to  rule  206(4)6  to  keep 
relevant  records. ^^  These  records  woiUd 
permit  our  examiners  to  ascertain 
compliance  with  the  rule.  They  would 
also  be  necessary  for  an  adviser  to 
comply  with  the  proposed  requirement 
to  disclose  how  the  adviser  has  voted 
proxies  for  clients. 

Under  the  proposed  rule 
amendments,  each  adviser  subject  to 
rule  206(4 )-6  would  be  required  to  keep 
its  proxy  voting  policies  and 
procedures,  records  of  proxy  statements 
received,  records  of  votes  cast,  records 
of  all  communications  received  and 
internal  documents  created  that  were 
material  to  the  voting  decision,  and  a 
record  of  each  client  request  for  proxy 
voting  records  and  the  adviser's 
response.**  We  are  proposing  to  require 
advisers  to  maintain  proxy  voting  books 
and  records  in  an  easily  accessible  place 
for  five  years,  the  first  two  years  in  an 
appropriate  office  of  the  investment 
adviser.35 

m.  General  Request  for  Comment 

The  Commission  requests  comment 
on  the  rule  and  amendments  proposed 
in  this  release,  suggestions  for  other 
additions  to  the  rule  and  amendments, 
and  comment  on  other  matters  that 
might  have  an  effect  on  the  proposals 
contained  in  this  release.  For  purposes 
of  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  the 
Commission  also  requests  information 
regarding  the  potential  impact  of  the 
proposed  rule  and  amendments  on  the 
economy  on  an  annual  basis. 
Commenters  should  provide  empirical 
data  to  support  their  views. 


done  is  to  give  beneficiaries  full  information  about 
the  policies  followed."  Letter  frt>m  SEC 
Commissioner  Richard  B.  Smith  to  Congress, 
transmitting  the  Institutional  Investor  Study  Report 
(March  10, 1971),  reprinted  in.  H.R.  Doc  No.  92-64, 
Part  1  (1971). 

"  The  provisions  of  section  206  of  the  Act  would 
be  applicable  to  an  investment  adviser  that 
disclosed  its  policies  and  procedures  but  then 
materially  deviated  from  them. 

33  Those  investment  advisers  subject  to  ERISA 
must  already  maintain  "adequate  and  accurate" 
records  as  to  the  voting  of  ERISA  plan  proxies  to 
permit  monitoring  by  the  plan  trustee  or  other 
named  fiduciary.  See  DOL  Interp.  Bulletin,  supra 
note  12. 

"  Proposed  rule  204-2(c)(2). 

3*  Proposed  rule  204-2(e)(l).  These  are  the  same 
retention  requirements  that  apply  to  most  books 
and  records  under  current  rule  204-2. 


IV.  Paperworic  Reduction  Act 

The  proposed  rule  and  amendments 
contain  "collection  of  information" 
requirements  within  the  meaning  of  the 
Paperwork  Reduction  Act  of  1995.36 
One  of  the  collections  of  information  is 
new.  The  Commission  has  submitted 
this  new  collection  to  the  Office  of 
Management  and  Budget  ("0MB")  for 
review  in  accordance  with  44  U.S.C. 
3507(d)  and  5  CFR  1320.11.  The  title  of. 
this  new  collection  is  "Rule  206(4>-6;" 
OMB  has  not  yet  assigned  it  a  control 
niunber.  The  other  collection  of 
information  takes  the  form  of 
amendments  to  a  currenUy-approved 
collection  titled  "Rule  204-2,"  under 
OMB  control  nimiber  3235-0278.  The 
Commission  has  also  submitted  the 
amendments  to  this  collection  to  the 
OMB  for  review  in  accordance  with  44 
U.S.C.  3507(d)  and  5  CFR  1320.11.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  control 
number. 

The  collection  of  information  under 
rule  206(4)-6  is  necessary  to  assure  that 
investment  advisers  that  vote  proxies  for 
their  clients  vote  those  proxies  in  their 
clients'  best  interest  and  provide  their 
clients  information  about  how  their 
proxies  were  voted.  This  collection  of 
information  is  mandatory.  The 
respondents  are  investment  advisers 
registered  with  us  that  vote  proxies  with 
respect  to  clients'  seciuities.  Clients  of 
these  investment  advisers  use  the 
information  collected  to  assess 
investment  advisers'  proxy  voting 
policies  and  procedures  and  to  monitor 
the  adviser's  performance  of  its  proxy 
voting  activities.  Responses  to  the 
disclosure  requirements  are  not  kept 
confidential. 

The  collection  of  information  under 
rule  204-2  is  necessary  for  the 
Commission  staff  to  use  in  its 
examination  and  oversight  program. 
This  collection  of  information  is 
mandatory.  The  respondents  are 
investment  advisers  registered  with  us 
that  vote  proxies  with  respect  to  clients' 
securities.  Responses  provided  to  the 
Commission  in  the  context  of  its 
examination  and  oversight  program  are 
generally  kept  confidential.^''  "Hie 
records  that  an  adviser  must  keep  in 
accordance  with  rule  204-2  must 
generally  be  retained  for  not  less  than 
five  years.  38 


A.  Rule  206(4}S 

According  to  our  records,  6,203  of  the 
7,687  total  advisers  registered  with  the 
Commission  manage  client  assets  on  a 
discretionary  basis. ^^  For  purposes  of 
estimating  the  paperwork  burden  for 
investment  advisers  imder  proposed 
rule  206(4)-6,  we  will  infer  that  these 
advisers  vote  proxies  on  behalf  of  one  or 
more  clients  in  connection  with 
providing  discretionary  asset 
management  services.*"  We  further 
estimate  that  each  of  these  advisers 
would  be  required  to  spend  on  average 
10  hours  annually  documenting  its 
proxy  voting  procedures  under  the 
requirements  of  the  proposed  rule,  for  a 
total  burden  of  62,030  hours.'* >  In 
preparing  this  estimate,  we  have  taken 
into  account  the  feet  that  many  advisers 
subject  to  ERISA  because  they  manage 
plan  assets  already  have  proxy  voting 
procedures  in  place  which  can  serve  as 
the  basis  of  the  adviser's  procedures 
imder  the  proposed  rule. 

The  proposed  rule  also  would  require 
these  advisers  to  describe  their  proxy 
voting  policies  and  procedures  to 
clients.  The  attendant  paperwork 
burden  is  already  incorporated  in  a 
collection  of  information  titled  "Form 
ADV,"  which  is  currenUy  approved  by 
OMB  under  control  number  3235- 
0049.'*^  In  addition,  the  proposed  rule 
would  require  these  investment  advisers 
to  provide  copies  of  their  proxy  voting 
policies  and  procedures  to  clients  upon 
request.  While  we  estimate  that  SEC- 
registered  advisers  have,  on  average,  670 


30  44  U.S.C.  3501  to  3520. 
3' See  section  210(b)  of  the  Adviser*  Act  (15 
U.S.C.  80b-10(b)l. 
3»  See  rule  204-2{e)  [17  CFR  275.204-2(e)j. 


3*  Based  on  our  records  of  infonnation  submitted 
to  us  by  investment  advisers  in  Part  1  of  Form  AOV. 
6.203  SEC-registered  investment  advisers  report 
that  they  provide  continuous  and  regular 
supervisory  or  management  services  for  client 
securities  portfolios  on  a  discretionary  basis. 

*°This  estimate  potentially  overstates  the  number 
of  advisers  that  would  be  subject  to  the  rule.  Part 
1  of  AOV  does  not  require  investment  advisers  to 
describe  whether  they  vote  proxies  on  behalf  of 
clients.  Nor  does  Part  1  require  advisers  to  describe 
whether  securities  managed  by  the  adviser  are 
voting  securities  as  opposed  to,  for  example, 
government  or  other  debt  obligations  for  which 
proxy  voting  issues  never  arise. 

«>  6.203  X  10 -62,030. 

*'  In  April  of  2000,  we  proposed  amendments  to 
Form  ADV,  Part  2  that  would  require  investment 
advisers  that  vote  client  proxies  to  describe  their 
proxy  voting  policies  and  procedures  in  their 
brochure.  Electronic  Filing  by  Investment  Advitets; 
Proposed  Amendments  to  Form  ADV.  Investment 
Advisers  Act  Release  No.  1862  (April  5.  2000)  (65 
FR  20524  (April  17.  2000)).  An  adviser  could  satisfy 
the  disclosure  requirements  under  proposed  rule 
206(4)-6(b)  and  (c)  by  describing  its  policies  and 
procedures  in  its  brochure.  See  supra  notes  27  and 
30.  In  connection  with  our  April  2000  proposal, 
when  we  obtained  OMB  approval  for  our 
amendmenu  to  the  Form  AOV  collection  that 
would  result  from  the  proposed  changes  to  Part  2, 
we  included  the  paperwork  burden  of  describing 
any  proxy  voting  policies  and  procedures  in  a  film's 
brochure. 


60846  Federal  Register  /  Vol.  67,  No.  187  /  Thursday.  September  26,  2002  /  Proposed  Rules 


clients  each,'*^  we  estimate  that,  on 
average,  at  least  90  percent  of  each  of 
these  adviser's  clients  would  find  the 
adviser's  description  of  its  policies 
sufficiently  informative,  and  ten  percent 
at  most,  or  67  clients  of  each  adviser  on 
average,  would  request  copies  of  the 
underlying  policies  and  procedures.-'*' 
We  estimate  that  it  would  take  these 
advisers  0.1  hours  per  client  to  deliver 
copies  of  the  pohcies  and  procedures, 
for  a  total  burden  of  41,560  hours.^^ 

Accordingly,  we  estimate  that 
proposed  rule  206(4)-6  would  increase 
the  annual  aggregate  burden  of 
collection  for  SEC-registered  investment 
advisers  by  a  total  of  103,590  hours.*^ 

B.  Rule  204-2         I 

The  ciurently-approved  annual 
aggregate  burden  of  collection  under 
rule  204-2  is  1,582,293  hours.  This 
approved  annual  aggregate  burden  was 
based  on  estimates  that  8,100  advisers 
were  subject  to  the  rule,  and  each  of 
these  advisers  spend  an  average  of 
195.34  hours  each  preparing  and 
preserving  records  in  accordance  with 
the  rule.  Updating  those  prior 
calculations  based  on  ciurent 
information  from  SEC-registered 
investment  advisers,  however,  we 
would  now  estimate  that  7,687  are 
subject  to  the  rule..  We  would  continue 
to  estimate  that  each  of  these  advisers 
spend  an  average  of  195.34  hours  each 
preparing  and  preserving  records  in 
accordance  with  the  rule.  These  current 
data  would  decrease  the  annual 
aggregate  burden  under  the  rule  to 
1,501,578.5  hoius,'»7  which  is  a 
reduction  of  80,714.5  hours. *»« 

The  proposed  amendments  to  rule 
204-2  would  require  registered 
investment  advisers  that  vote  client 
proxies  to  maintain  specified  records 


♦'  See  Custody  of  Funds  or  Securities  of  Clients 
by  Investment  Advisers.  Investment  Advisers  Act 
Release  No.  2044  (|ulv  18.  2002)  (67  FR  48579  (July 
25.  2002)1. 

«  670x10%  =  67. 

*>  0.1  X  67  X  6,203  =  41,560.  In  connection  with 
subroitting-this  collection  of  information  to  OMB, 
the  Commission  has  also  prepared  an  estimate  of 
the  aggregate  annual  cost  to  affected  firms  of  this 
annual  aggregate  hour  burden.  We  anticipate  that 
investment  advisers  would  likely  use  compliance 
professionals  to  document  their  firms'  proxy  voting 
policies  and  procedures.  We  estimate  the  hourly 
wage  for  compliance  professionals  to  be  S60. 
including  benefits.  We  anticipate  that  investment 
advisers  would  likely  use  clerical  staff  to  deliver 
copies  of  proxy  voting  policies  in  response  to 
clients'  requests.  We  estimate  the  hourly  wage  for 
clerical  staff  to  be  SIO,  including  benefits. 
Accordingly,  we  estimate  the  annual  aggregate  cost 
of  collection  to  be  S4.1 37.400  ((62.030  hours  x  $60 
per  hour)  *  (41.560  hours  x  $10  per  hour)  = 
S4.137.400). 

«62,030  +  41,56a=  103.590. 

♦'7,687  X  195.34  =  1,501.578.5. 

*«  1.582.293  "  1.501.5718.5  =  80,714.5. 


with  respect  to  those  cUents.  These 
advisers  must  maintain  copies  of  their 
policies  and  procedures  that  would  be 
required  imder  proposed  rule  206{4)-6, 
as  well  as  copies  or  records  of  each 
proxy  statement  received  with  respect  to 
the  seciu-ities  of  clients  for  whom  the 
adviser  exercises  voting  authorities. 
These  advisers  must  also  maintain  a 
record  of  each  vote  cast,  as  well  as  a 
record  of  all  communications  received 
and  all  internal  documents  created  that 
were  material  to  the  adviser's  decision 
on  the  vote.  In  addition,  the  adviser 
would  be  required  to  maintain  a  record 
of  each  client  request  for  proxy  voting 
information  and  the  adviser's  response. 
The  adviser  would  be  required  to 
maintain  these  records  in  the  same 
maimer,  and  for  the  same  period  of 
time,  as  other  books  and  records  are 
currently  required  to  be  maintained 
under  rule  204-2(e)(l). 

We  estimate  that  these  proposed 
amendments  would  increase  the  average 
annual  collection  burden  of  an  adviser 
subject  to  the  amendments  by  20  hours, 
to  215.34  hours."'^  As  discussed  above  in 
connection  with  proposed  rule  206(4)- 
6,  we  estimate  that  6,203  advisers 
exercise  voting  authority  on  behalf 
clients  and  will  thus  be  subject  to  this 
additional  burden,  for  an  aimual 
aggregate  burden  increase  of  124,060.^° 
The  average  aimual  burden  for  SEC- 
registered  investment  advisers  under 
rule  204-2  would  accordingly  increase 
bom  195.34  hours  to  211.48  hours.^' 

C.  Request  for  Comment 

We  request  comment  whether  these 
estimates  are  reasonable.  Pursuant  to  44 
U.S.C.  3506(c)(2)(B),  the  Commission 
solicits  comments  to: 

•  evaluate  whether  the  proposed 
collections  of  information  are  necessary 
for  the  proper  performance  of  the 
functions  of  the  Commission,  including 
whether  the  information  will  have 
practical  utility; 

•  evaluate  the  accuracy  of  the 
Commission's  estimate  of  the  burden  of 
the  proposed  collections  of  information; 

•  determine  whether  there  are  ways 
to  enhance  the  quality,  utility,  and 


■•9  195.34  +  20  =  215.34. 

50  20  X  6,203  =  124.060.  In  connection  with 
submitting  this  collection  of  information  to  OMB, 
the  Commission  has  also  prepared  an  estimate  of 
the  aggregate  annual  cost  to  affected  Rrms  of  this 
annual  aggregate  hour  burden.  We  anticipate  that 
investment  advisers  would  likely  use  compliance' 
clerical  staff  to  maintain  the  record:)  required  under 
the  proposed  amendments.  We  estimate  the  hourly 
wage  for  compliance  clerical  staff  to  be  $13.20, 
including  benefits.  Accordingly,  we  estimate  the 
annual  aggregate  cost  of  collection  to  be  $1,637,592 
(124.060  hours  x  SI  3.20  per  hour  =  $1,637,592). 

'<  (1,501,578.5  current  hours  -t-124,060  additional 
hours  =  1.625,638.5  aggregate  burden  hours)  /  7,687 
SEC-registered  investment  advisers  =  211.48. 


clarity  of  the  information  to  be 
collected;  and 

•  determine  whether  there  are  ways 
to  minimize  the  burden  of  the 
collections  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Persons  wishing  to  submit  comments 
on  the  collection  of  information 
requirements  should  direct  them  to  the 
Office  of  Management  and  Budget, 
Attention:  Desk  Officer  for  the 
Securities  and  Exchange  Commission, 
Office  of  Information  and  Regulatory 
Affairs,  Room  3208,  Washington,  DC 
20503,  and  also  should  send  a  copy  to 
Jonathan  G.  Katz,  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609  with  reference  to  File  No.  S7-38- 
02.  OMB  is  required  to  make  a  decision 
concerning  the  collections  of 
information  between  30  and  60  days 
after  publication,  so  a  comment  to  OMB 
is  best  assured  of  having  its  full  effiect 
if  OMB  receives  the  comment  within  30 
days  after  publication  of  this  release. 
Requests  for  materials  submitted  to 
OMB  by  the  Commission  with  regard  to 
these  collections  of  information  should 
be  in  writing,  refer  to  File  No.  S7-38- 
02,  and  be  submitted  to  the  Securities 
and  Exchange  Commission,  Records 
Management,  Office  of  Filings  and 
Information  Services,  450  Fifth  Street, 
NW,  Washington,  DC  20549. 

V.  Cost-Benefit  Anal3rsis 

We  are  sensitive  to  the  costs  and 
benefits  resulting  from  our  rules.  While 
investment  advisers  exercise  enormous 
proxy  voting  power  as  part  of  their 
discretionary  management  of  their 
clients'  securities,  the  federal  securities 
laws  do  not  specifically  address  how 
advisers  must  exercise  this  voting 
authority.  Proposed  rule  206{4)-6  is 
designed  to  ensure  that  advisers  vote 
client  securities  in  the  client's  best 
interest  and  to  provide  clients 
information  on  how  their  securities  are 
voted. 

Investment  advisers  today  have 
discretionary  investment  authority  with 
respect  to  almost  $19trillion  of  assets, 
including  large  holdings  in  equity 
securities.  In  most  cases,  these  advisers 
are  given  authority  to  vote  proxies  on 
equity  securities  on  behalf  of  their 
clients.  Under  the  Advisers  Act, 
investment  advisers  are  fiduciaries  that 
must  act  in  their  clients'  best  interest 
with  respect  to  functions  imdertaken  on 
behalf  of  their  clients,  including  these 
proxy  voting  activities.  An  adviser's 
fiduciary  duty  includes  the  duty  of  care 
and  the  duty  of  loyalty  to  clients.  For  an 
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adviser  that  has  been  given  authority  to 
vote  proxies,  the  duty  of  care  includes 
the  duty  to  monitor  corporate  events 
and  vote  proxies;  the  duty  of  loyalty 
requires  die  adviser  to  vote  proxies  in  a 
manner  consistent  with  the  best  interest 
of  its  client  and  precludes  the  adviser 
from  subrogating  the  client's  interest  to 
its  own. 

The  Commission  is  concerned  with 
conflicts  of  interest  between  advisers 
and  their  clients.  Advisers  (or  their 
affiliates)  fi^uently  manage  assets, 
administer  employee  benefit  plans,  or 
provide  brokerage,  underwriting,  or 
insurance  services  to  companies  whose 
management  is  soliciting  proxies.  These 
business  interests  may  expose  advisers 
to  pressure  to  vote  in  favor  of 
management.  Other  business 
relationships  may  expose  advisers  to 
pressure  to  vote  in  £avor  of  the 
proponent  of  a  proxy  question,  such  as 
when  an  adviser  manages  money  for  an 
employee  group.  In  other  instances, 
advisers  may  be  exposed  to  pressure  as 
a  result  of  personal  relationships  with 
participants  in  proxy  contests,  corporate 
directors,  or  candidates  for 
directorships. 

The  importance  of  proxy  voting  by 
investment  advisers— both  to  their 
clients  and  to  our  system  of  corporate 
governance — as  well  as  the  many 
conflicts  faced  by  advisers  suggest  a 
need  for  the  Commission  to  address 
proxy  voting  by  investment  advisers 
imder  the  Advisers  Act.  While  many 
advisers  have  adopted  policies  and 
procedures  designed  to  ensure  that 
client  proxies  are  properly  voted, 
material  confiicts  are  avoided,  and 
fiduciary  obligations  are  fidfiUed,  others 
do  not  have  these  procedures  in  place. 

Therefore,  the  Commission  is 
proposing  a  new  rule  under  the 
Advisers  Act  designed  to  prevent 
material  conflicts  of  interest  from 
affecting  the  manner  in  which  advisers 
vote  client  proxies.  We  have  identified 
certain  costs  and  benefits  of  the 
proposed  rule  and  rule  amendments. 
We  request  comment  on  the  costs  and 
benefits  of  the  proposed  rule 
amendments,  and  encourage 
commenters  to  identify,  discuss, 
analyze,  and  supply  relevant  data 
regarding  these  or  any  additional  costs 
or  benefits. 

A.  Background 

Proposed  rule  206(4)-6  is  designed  to 
ensure  that  advisers  vote  client 
securities  in  the  client's  best  interest 
and  to  provide  clients  information  on 
how  their  securities  are  voted.  The 
proposed  rule  would  require  an  SEC- 
registered  investment  adviser  that  votes 
client  proxies  to  adopt  written  policies 


and  procedures  reasonably  designed  to 
ensure  the  adviser  votes  proxies  in  the 
best  interest  of  the  client,  including 
procedures  to  address  any  material 
conflict  that  may  arise  between  the 
interest  of  the  adviser  and  the  client. 
The  proposed  rule  would  also  require 
the  adviser  to  describe  these  policies 
and  procedures  to  clients,  and  to 
provide  copies  of  the  policies  and 
procedures  to  clients  upon  their  request. 
In  addition,  the  proposed  rule  would 
require  these  advisers  to  disclose  to 
clients  how  they  may  obtain 
information  from  the  adviser  about  how 
the  adviser  voted  their  proxies. 

We  are  not  proposing  to  specify  the 
procedures  or  policies  that  advisers 
must  adopt  under  the  proposed  rule. 
Investment  advisers  registered  with  us 
have  such  different  types  of  conflicts 
and  organizational  structvires  that  we 
believe  a  "one-size-fits-all"  approach 
would  not  work.  The  rule  would, 
however,  require  written  procediues 
that  describe  how  the  adviser  addresses 
material  conflicts  between  its  interests 
and  those  of  its  clients  with  respect  to 
proxy  voting,  and  how  the  adviser 
resolves  those  conflicts  in  the  best 
interest  of  clients.  The  rule  thus 
incorporates  the  standard  that  we 
believe  applies  to  advisers  as  fiduciaries 
imder  the  Advisers  Act. 

We  are  also  proposing  amendments  to 
rule  204-2  vmder  the  Advisers  Act  that 
would  require  registered  investment 
advisers  that  vote  client  proxies  to 
maintain  specified  records  with  respect 
to  those  clients.  These  advisers  would 
be  required  to  maintain  copies  of  the 
policies  and  procedures  to  be  required 
imder  proposed  rule  206(4)-6,  as  well  as 
copies  or  records  of  each  proxy 
statement  received  with  respect  to  the 
securities  of  clients  for  whom  the 
adviser  votes  proxies.  These  advisers 
must  also  maintain  a  record  of  each  vote 
cast,  as  well  as  a  record  of  all 
communications  received  and  all 
internal  documents  created  that  were 
material  to  the  adviser's  decision  on  the 
vote.  In  addition,  the  adviser  would  be 
required  to  maintain  a  record  of  each 
client  request  for  proxy  voting 
information,  and  the  adviser's  response. 
These  records  would  permit  our 
examiners  to  ascertain  compUance  with 
the  rule,  lliey  would  also  be  necessary 
for  an  adviser  to  comply  with  the 
proposed  requirement  to  disclose  how 
the  adviser  has  voted  proxies  for  clients. 

Based  on  advisers'  filings  with  us,  we 
estimate  that  the. majority  of  investment 
advisers  registered  with  us  vote  proxies 
on  behalf  of  their  clients.  SEC-registered 
advisers  are  not  currently  required  to 
submit  information  to  us  describing 
their  proxy  voting  practices.  However, 


according  to  our  records  as  of 
September  9,  2002,  6,203  of  the  7,687 
total  advisers  registered  Mrith  us  manage 
client  assets  on  a  discretionary  basis. '^ 
Since  in  most  instances  advisers  with 
discretionary  investment  authority  are 
given  authority  to  vote  proxies  relating 
to  equity  securities  under  management, 
it  is  likely  that  significant  numbers  of 
these  6,203  advisers  vote  proxies  on 
behalf  of  one  or  more  clients  in 
connection  with  providing  discretionary 
asset  management  services.^^ 

B.  Benefits 

Advisory  clients  will  receive  benefits 
from  the  proposed  amendments.  The 
proxy  voting  procedures  contemplated 
under  the  rule  will  ensure  that  advisers 
have  a  system  in  place  designed  to 
identify  and  address  any  material 
confUcts  of  interest  with  respect  to  each 
proxy  voted  by  the  adviser  on  a  client's 
behalf,  and  to  vote  the  proxy  in  the 
client's  best  interest.  Many  advisers  may 
be  exposed  to  varying  typtes  of  conflicts 
from  differing  sources,  and  it  benefits 
clients  when  advisers  take  special 
measures  to  ensure  that  all  conflicts  are 
properly  addressed. 

Ine  proposed  rule  would  also  require 
these  advisers  to  describe  their  proxy 
voting  policies  and  procedures  to 
clients,  and  require  the  adviser  to 
furnish  copies  of  the  policies  and 
procedures  to  clients  upon  request. 
Clients  will  benefit  from  this  disclosure 
by  gaining  an  understanding  of  how  the 
adviser  votes  proxies.  Clients  will  be  in 
a  better  position  to  determine  whether 
their  adviser's  policies  and  procedures 
meet  their  expectations. 

In  addition,  the  proposed  nde 
requires  advisers  to  disclose  to  their 
clients  how  they  can  obtain  information 
on  how  the  adviser  voted  their  proxies. 
Fully  informed  clients  will  serve  as  a 
check  on  their  advisers'  exercise  of 
voting  authority:  clients  who  disapprove 
of  how  advisers  vote  their  proxies  may 
decide  to  reclaim  the  responsibility  to 
vote  proxies,  provide  the  adviser  with 
instructions  on  how  to  vote  their 
proxies,  or  seek  a  different  adviser 
whose  voting  policies  they  approve. 

These  potential  benefits  to  clients  are 
difficult  to  quantify.  In  addition,  some 


>'  This  estimate  Is  based  on  information 
submitted  by  SEC-registered  advisers  in  Form  AOV, 
Part  1  (17  CFR  279.1]  6,203  SEC-registered 
investment  advisers  reported  that  they  provide 
continuous  and  regular  supervisory  or  management 
services  for  client  securities  portfolios  on  a 
discretionary  basis.  •' 

»'  Because  Part  1  of  Form  ADV  does  not  require 
advisers  to  describe  the  types  of  securities  for 
which  they  hold  discretionary  investment 
authority,  some  of  these  advisers  may  only  manage 
securities  for  which  proxy  voting  issues  never  arise, 
such  as  government  or  other  debt  obligations. 
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clients  may  already  be  receiving  some  of 
these  benefits  in  certain  instances; 
applicable  law  entitles  clients  to  their 
adviser's  fiduciary  care  and  loyalty  in 
connection  with  proxy  voting,  as  well  as 
information  about  how  their  proxies 
were  voted,  and  some  advisory  firms 
have  adopted  policies  and  procedures 
addressing  proxy  voting.  To  the  extent 
clients  are  receiving  these  benefits  as  a 
matter  of  practice,  the  potential  benefit 
of  having  these  practices 
institutionalized  through  a  rule  is  also 
difficult  to  quantify. 

C.  Costs 

The  proposed  rule  and  rule 
amendments  would  impose  some  costs 
on  advisers  that  vote  client  proxies. 
These  advisers  would  incur  costs  in 
connection  with  establishing  and 
operating  the  procedures  contemplated 
by  the  proposed  rule,  and  in  connection 
with  expanding  their  recordkeeping 
systems  to  include  new  material  on 
proxy  voting.  These  advisers  would  also 
incur  costs  in  preparing  descriptions  of 
their  policies  and  procedures  for  clients, 
as  well  as  in  responding  to  client 
requests  for  copies  of  the  advisers' 
policies  and  procedures.  Finally,  these 
advisers  would  incur  costs  in 
responding  to  any  client  requests  for 
information  about  how  the  adviser 
voted  the  client's  proxies. 

The  initial  and  ongoing  compliance 
costs  imposed  by  the  proposed  rule 
would  vary  significantly  among  advisers 
bsised  on  several  factors  that  are  as 
diverse  as  the  differing  types  of  advisory 
firms  and  clients  affected  by  the 
proposal.  For  example,  firms  that  invest 
their  clients'  assets  in  numerous  equity 
issues  must  review  more  proxy  votes 
than  firms  that  invest  their  clients' 
assets  in  few  equity  issues.""'  Firms  with 
a  wide  diversity  of  business  and 
individual  advisory  clients  may  be  more 
likely  to  face  conflicts  than  other  firms, 
and  firms  that  are  part  of  financial 
organizations  that  provide  other 
financial  services  may  fece  more 
conflicts  than  stand-alone  firms.  Clients 
of  a  "social  investing"  firm  may  be 
keenly  interested  in  the  firm's  proxy 
voting  practices,  but  the  firm  is  likely  to 
have  already  developed  systems  that 
would  largely  address  the  proposed 
requirements.  Clients  of  other  firms  may 
be  interested  in  how  the  adviser  votes 
only  rarely,  with  regard  to  high-profile 
proxy  contests,  and  the  firm's  cost  of 
responding  to  client  inquiries  is  likely 
to  be  small.  1 


In  addition,  we  believe  that  many 
advisers  that  would  be  affected  by  the 
proposed  rule  have  already  developed 
proxy  voting  policies  and  procediu^s, 
and  would  incur  fewer  new  costs  as  a 
result.  Investment  advisers  subject  to 
ERISA  because  they  manage  retirement 
plan  assets  vote  client  proxies  in  many 
instances,  and  through  our  investment 
adviser  inspection  program,  we  have 
determined  that  this  group  of  advisers 
typically  has  proxy  voting  policies  and 
procedures  in  place.  These  advisers 
coidd  likely  use  some,  or  all,  of  these 
procedures  to  meet  the  obligations 
under  the  proposed  rules.  Moreover, 
many  of  these  advisers  are  the  larger 
firms  that  would  likely  incur  the  most 
costs  associated  with  the  proposed 
rules. 

In  connection  with  estimating  the 
annual  aggregate  burden  of  the  proposed 
rule  and  amendments  for  purposes  of 
the  Paperwork  Reduction  Act, 
Commission  staff  has  estimated  that 
advisory  firms  affected  by  the  rule  will 
incur  staff  salary  and  benefit  costs 
aggregating  approximately  $5,775,000  to 
prepare  and  maintain  the  documents 
and  records  required  under  the 
proposal. 55  This  is  an  aggregate 
estimate,  and  each  firm's  individual 
costs  in  this  regard  will  vary  depending 
on  the  nature  of  the  firm's  advisory 
business  and  clients,  as  discussed 
above.  Moreover,  many  firms  that  are 
subject  to  ERISA  because  they  manage 
retirement  plan  assets  already  have 
proxy  voting  policies  and  procedures  in 
place,  as  discussed  above,  and  are 
already  incurring  some  portion  of  these 
costs. 

D.  Request  for  Comment 

•  The  Commission  requests  comment 
on  the  potential  costs  and  benefits 
identified  in  this  release,  as  well  as  any 


"  For  example,  the  firm  is  a  fixed  income 
manager,  which  does  not  manage  voting  equity 
securities,  or  the  finn  does  not  manage  significant 
client  assets. 


'^  As  discussed  supra  note  45,  we  anticipate  that 
investment  advisers  would  likely  use  compliance 
professionals  to  document  their  firms'  proxy  voting 
policies  and  procedures,  for  an  aggregate  annual 
average  of  62,030  hours  at  an  average  wage  and 
benefit  cost  of  S60  per  hour,  for  an  aggregate  cost 
of  $3,721,800.  We  anticipate  that  investment 
advisers  would  likely  use  clerical  staff  to  deliver 
copies  of  proxy  voting  policies  in  response  to 
clients'  requests,  for  an  aggregate  annual  average  of 
41,560  hours  at  an  average  wage  and  benefit  cost 
of  $10  per  hour,  for  an  aggregate  cost  of  $41 5,600. 
As  discussed  supra  note  50,  we  anticipate  that 
investment  advisers  would  likely  use  compliance 
clerical  staff  to  maintain  the  records  required  under 
the  proposed  amendments,  for  an  aggregate  annual 
average  of  124,060  hours  at  an  average  wage  and 
benefit  cost  of  $13.20  per  hour,  for  an  aggregate  cost 
of  $1,637,592.  $3,721,800  *  $415,600  *  $1,637,592 
=  $5,774,992.  For  these  estimates,  we  used  wage 
and  benefit  rates  published  by  the  Securities 
Industry  Association.  See  Securities  Industry 
Association,  Beport  on  Management  and 
Professional  Earnings  in  the  Securities  Industry 
2001  (Oct.  2001):  Beport  on  Office  Salaries  in  the 
Securities  Industry  (Oct.  2001). 


Other  costs  or  benefits  that  may  result 
from  the  proposal. 

•  We  encourage  commenters  to 
identify,  discuss,  analyze,  and  supply 
relevant  data  regarding  these  or 
additional  costs  and  benefits. 

VI.  Initial  Regulatory  Flexibility 
Analysis 

The  Commission  has  prepared  the 
following  Initial  Regulatory  Flexibility 
Analysis  ("IRFA")  regarding  proposed 
rule  206(4)-6  and  proposed  amendments 
to  rule  204-2  in  accordance  with  section 
3(a)  of  the  Regulatory  Flexibility  Act.5« 

A.  Reasons  for  Proposed  Action 

-While  investment  advisers  exercise 
enormous  proxy  voting  power  as  part  of 
their  discretionary  management  of  their 
clients'  securities,  the  federal  securities 
laws  do  not  specifically  address  how 
advisers  must  exercise  this  voting 
authority.  Investment  advisers  today 
have  discretionary  investment  authority 
with  respect  to  almost  $19  trillion  of 
assets,  including  large  holdings  in 
equity  securities.  In  most  cases,  these 
advisers  are  given  authority  to  vote 
proxies  on  equity  securities  on  behalf  of 
their  clients.  Under  the  Advisers  Act, 
investment  advisers  are  fiduciaries  that 
must  act  in  their  clients'  best  interest 
with  respect  to  functions  imdertaken  on 
behalf  of  their  clients,  including  these 
proxy  voting  activities.  An  adviser's 
fiduciary  duty  includes  the  duty  of  care 
and  the  duty  of  loyalty  to  clients.  For  an 
adviser  that  has  been  given  authority  to 
vote  proxies,  the  duty  of  care  includes    - 
the  duty  to  monitor  corporate  events 
and  vote  proxies;  the  duty  of  loyalty 
requires  the  adviser  to  vote  proxies  in  a 
manner  consistent  with  the  best  interest 
of  its  client  and  precludes  the  adviser 
from  subrogating  the  client's  interest  to 
its  own. 

The  Commission  is  concerned  with 
conflicts  of  interest  between  advisers 
and  their  clients.  Advisers  (or  their 
affiliates)  frequently  manage  assets, 
administer  employee  benefit  plans,  or 
provide  brokerage,  underwriting,  or 
insurance  services  to  companies  whose 
management  is  soliciting  proxies.  These 
business  interests  may  expose  advisers 
to  pressure  to  vote  in  favor  of 
management.  Other  business 
relationships  may  expose  advisers  to 
pressure  to  vote  in  favor  of  the 
proponent  of  a  proxy  question,  such  as 
when  an  adviser  manages  money  for  an 
employee  group.  In  other  instances, 
advisers  may  be  exposed  to  pressure  as 
a  result  of  personal  relationships  with 
participants  in  proxy  contests,  corporate 


MS  U.S.C  603(8). 
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directors,  or  candidates  for 
directorships. 

The  importance  of  proxy  voting  by 
investment  advisers— both  to  their 
clients  and  to  our  system  of  corporate 
governance — as  well  as  the  many 
conflicts  faced  by  advisers  suggest  a 
need  for  the  Commission  to  address 
proxy  voting  by  investment  advisers 
imder  the  Advisers  Act.  While  many 
advisers  have  adopted  policies  and 
procedures  designed  to  ensiue  that 
client  proxies  are  properly  voted, 
material  conflicts  are  avoided,  and 
fiduciary  obligations  are  fulfilled,  others 
do  not  have  these  procedures  in  place. 
Therefore,  the  Commission  is  proposing 
a  new  rule  under  the  Advisers  Act 
designed  to  prevent  material  conflicts  of 
interest  from  affecting  the  manner  in 
which  advisers  vote  client  proxies. 

B.  Objectives  and  Legal  Basis 

Proposed  rule  206(4)-6  is  designed  to 
ensure  that  advisers  vote  client 
securities  in  the  client's  best  interest 
and  to  provide  clients  information  on 
how  their  seciuities  are  voted.  The 
proposed  rule  would  require  an 
investment  adviser  that  votes  client 
proxies  to  adopt  written  policies  and 
procedures  reasonably  designed  to 
ensure  the  adviser  votes  proxies  in  the 
best  interest  of  the  client,  including 
procedures  to  address  any  material 
conflict  that  may  arise  between  the 
interest  of  the  adviser  and  the  client. 
The  proposed  rule  would  also  require 
the  adviser  to  disclose  to  clients 
information  about  those  procedures  and 
policies  and  how  clients  may  obtain 
information  on  how  the  adviser  has 
voted  their  proxies.  The  Commission  is 
also  proposing  amendments  to  rule  204- 
2  to  require  advisers  that  vote  client 
proxies  to  keep  certain  records 
regarding  the  proxy  votes. 

The  proposed  nue  and  amendments 
will  serve  three  main  objectives.  First, 
the  written  policies  and  procedures 
required  under  proposed  rule  206(4)-6 
are  designed  to  ensiue  that  an  adviser 
voting  proxies  on  behalf  of  its  client 
fulfills  its  fiduciary  duties,  including  its 
duty  to  address  any  material  conflict 
between  the  adviser's  interests  and 
those  of  its  client.  Second,  the 
disclosures  required  under  proposed 
rule  206(4)-6  are  designed  to  provide 
clients  with  a  greater  understanding  of 
their  adviser's  proxy  voting  practices, 
permit  clients  to  determine  whether 
their  adviser's  policies  and  procedures 
meet  their  expectations,  and  serve  as  a 
check  on  their  advisers'  exercise  of 
voting  authority  if  they  disapprove  of 
votes  cast  on  their  behalf.  Third,  the 
amendments  to  rule  204-2  will  clarify 
the  recordkeeping  obUgations  an  adviser 


has  with  respect  to  voting  client 
securities  and  provide  our  examiners  a 
means  to  assess  compliance  with 
proposed  rule  206(4)-6. 

The  Commission  is  proposing  rule 
206(4)-€  pursuant  to  the  authority  set 
forth  in  sections  206(4)  and  211(a)  of  the 
Advisers  Act  [15  U.S.C.  80b-6(4)  and 
80b-ll(a)]  and  amendments  to  rule 
204-2  pursuant  to  the  authority  set  forth 
in  sections  204  and  206(4)  of  the 
Advisers  Act  (15  U.S.C.  80b-4  and  80b- 
6(4)].  Section  206(4)  gives  us  authority 
to  issue  rules  designed  to  prevent 
fraudulent,  deceptive,  or  manipulative 
acts  or  practices.  Section  211  gives  us 
authority  to  clarify,  by  rule,  persons  and 
matters  within  oui  jurisdiction  and  to 
prescribe  different  requirements  for 
different  classes  of  persons,  as  necessary 
or  appropriate  to  the  exercise  of  our 
authority  under  the  Act.  Section  204 
gives  us  authority,  by  rule,  to  require  an 
investment  adviser  to  make  and  keep 
records. 

C.  Small  Entities  Subject  to  Rule 

Under  Commission  rules,  for  the 
purposes  of  the  Advisers  Act  and  the 
Regidatory  Flexibility  Act,  an 
investment  adviser  generally  is  a  small 
entity  if  it:  (i)  Has  assets  under 
management  having  a  total  value  of  less 
than  S25  million;  (ii)  did  not  have  total 
assets  of  $5  million  or  more  on  the  last 
day  of  its  most  recent  fiscal  year;  and 
(iii)  does  not  control,  is  not  controlled 
by,  and  is  not  under  common  control 
with  another  investment  adviser  that 
has  assets  under  management  of  $25 
million  or  more,  or  any  person  (other 
than  a  natural  person)  that  had  $5 
million  or  more  on  the  last  day  of  its 
most  recent  fiscal  year,*'  The 
Commission  estimates  that  as  of 
September  9,  2002  approximately  138 
SEC-registered  investment  advisers  that 
might  potentially  be  affected  by  the  rule 
were  small  entities.^^ 


"17CFR27S.0-7(a). 

'■This  estimate  is  based  on  the  information 
submitted  by  SEC-registered  advisers  in  Part  1  of 
Form  ADV.  Advisers  are  not  required  to  describe  on 
Part  1  whether  they  vote  proxies  on  behalf  of  their 
clients.  These  138  small  advisers  report  on  their 
Part  1  that  they  provide  continuous  and  regular 
su[>ervisory  or  management  services  for  client 
securities  portfolios  on  a  discretionar)'  basis.  For 
purposes  of  estimating  the  number  of  small  advisers 
that  might  vote  client  proxies  and  thus  be  subject 
to  the  proposal,  we  will  infer  that  these  138 
advisers  vote  proxies  on  behalf  of  one  or  mora 
clients  in  connection  with  providing  discretionary 
asset  management  services.  This  estimate 
potentially  overstates  the  number  of  small  advisers 
that  would  actually  be  subject  to  the  rule.  For 
example,  the  assets  under  discretionary 
management  at  some  of  these  firms  may  consist  of 
government  or  other  debt  obligations  for  which 
proxy  voting  issues  never  arise. 


D.  Reporting,  Recordkeeping,  and  Other 
Compliance  Requirements 

The  proposed  rule  and  rule 
amendments  would  impose  no  new 
reporting  requirements.  The  proposed 
rule  and  rule  amendments  would  create 
certain  new  compliance  and 
recordkeeping  requirements.  The 
proposed  rule  imposes  a  new 
compliance  requirement  by  making  it 
imlawful  for  an  SEC-registered 
investment  adviser  to  vote  proxies  on 
behalf  of  clients  unless  the  adviser  has 
adopted  written  policies  and  procedures 
on  proxy  voting.  The  proposed  rule 
amendments  impose  new  recordkeeping 
requirements  by  requiring  these  advisers 
to  maintain  certain  records  regarding 
proxy  voting. 

Small  advisers  would  only  expend 
efforts  to  meet  these  new  compliance 
and  recordkeeping  requirements  to  the 
extent  these  advisers  have  authority  to 
vote  proxies  on  behalf  of  their  clients. 
Advisers  typically  vote  client  proxies  in 
connection  with  managing  client  assets 
on  a  discretionary  basis,  and  small 
advisers  engage  in  discretionary  asset 
management  on  a  limited  scale. 
Therefore,  it  is  likely  that  these  advisers 
will  make  relatively  few  proxy  votes  on 
behalf  of  their  clients,  and  will  not  have 
to  dedicate  significant  resources  to 
comply  with  the  compliance  and 
recordkeeping  amendments  in 
connection  with  those  votes, 

E.  Duplicative,  Overlapping,  or 
Conflifting  Federal  Rules 

The  Commission  believes  that  there 
are  no  rules  that  duplicate  or  conflict 
with  the  proposed  rule.  Proposed  rule 
206(4)-6  overlaps  with  certain 
provisions  of  ERISA.^"  Piusuant  to  the 
Department  of  Labor's  interpretation  of 
sections  402.  403,  and  404  of  ERISA,  an 
investment  manager  that  has  delegated 
authority  to  manage  plan  assets  has  a 
fiduciary  obligation  to  vote  proxies  that 
affect  the  value  of  plan  investments 
unless  the  investment  management 
contract  expressly  precludes  the 
manager  from  voting  proxies,**"  The 
interpretation  also  states  that  the 
investment  manager  is  required  to 
maintain  records  as  to  proxy  voting.*' 
The  provisions  of  ERISA  do  uot  apply 
to  all  investment  advisers  registered 
with  us,  but  do  apply  to  those 
investment  advisers  that  meet  the 
ERISA  definition  of  investment 


><2gU.S.Cl001.e(.  *M}. 

•oDept.  of  Labor,  Interpretive  Bulletin  Relating  to 
Written  Statements  of  Investment  Policy.  Including 
Proxy  Voting  Guidelines,  29  CFR  2500.84-2  (2001). 

"Id. 
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manager.^2  We  do  not  believe  our 
proposed  rule  and  rule  amendments 
conflict  with  the  obligations  that  an 
investment  adviser  may  have  under 
ERISA. 

F.  Significant  Alternatives 

The  Regulatory  Flexibility  Act  directs 
the  Commission  to  consider  significant 
alternatives  that  would  accomplish  the 
stated  objectives,  while  minimizing  any 
adverse  impact  on  small  entities.  In 
connection  with  the  proposed  rule,  the 
Conunission  considered  the  following 
alternatives:  (i)  The  establishment  of 
differing  compliance  or  reporting 
requirements  or  timetables  that  take  into 
account  the  resources  available  to  small 
entities;  (ii)  the  clarification, 
consolidation,  or  simplification  of 
compliance  and  reporting  requirements 
under  the  rule  for  such  small  entities; 
(iii)  the  use  of  performance  rather  than 
design  standards;  and  (iv)  an  exemption 
from  coverage  of  the  rule,  or  any  part 
thereof,  for  such  small  entities. 

The  Commission  has  drafted 
proposed  rule  206(4)-6  to  permit  each 
firm  subject  to  the  rule  to  design  and 
structure  its  own  policies  and 
procedures  in  light  of  the  firm's 
operational  structure  and  the  particular 
types  of  conflicts  encountered  by  the 
firm  in  connection  with  its  unique 
business  and  clients.  In  the  same  way, 
the  proposed  amendments  to  rule  204- 
2  would  permit  each  firm  to  develop  its 
own  system  for  captiuing  and  retaining 
the  requisite  information.  In  connection 
with  considering  whether  to  establish 
differing  compliance  or  recordkeeping 
requirements  or  timetables  for  small 
entities,  as  well  as  whether  to  use 
performance  rather  than  design 
standards,  the  Conunission  believes  at 
this  time  that  the  flexibility  already 
built  in  to  the  proposal  adequately 
addresses  these  alternatives. 

In  considering  whether  to  attempt  to 
clarify,  consolidate,  or  simplify  the 
compliance  and  recordkeeping 
requirements  under  the  rule  for  small 
entities,  the  Commission  believes  at  this 
time  that  the  proposal  achieves  the 
appropriate  balance  between  simplicity 
and  investor  protection,  and  any  further 
simplification  would  unacceptably 
compromise  such  protection.  The 
minimunn  criteria  specified  for  proxy 
voting  procedures  and  client  disclosiu^s 
under  proposed  rule  206{4)-6  are 
designed  to  ensure  advisers  vote  proxies 

"2  An  investment  manager  under  ERISA  is  any 
plan  fiduciary,  other  than  a  trustee  or  named 
fiduciary,  who  has  the  power  to  manage  plan  assets, 
has  acknowledged  its  fiduciary  status,  and  is  either 
an  investment  adviser  (registered  with  the  SEC  or 
the  states),  bank,  or  insurance  company.  Section 
3(38)  ef  ERISA  |29  U.S.C.  1002(38)]. 


in  the  best  interest  of  their  clients  and 
provide  clients  information  about  how 
their  seciuities  are  voted.  Elimination  of 
some  or  all  of  these  criteria  would 
potentially  impede  achievement  of  that 
objective.  Similarly,  in  establishing  the 
categories  of  records  to  be  retained 
under  the  proposed  amendments  to  rule 
204-2,  the  records  described  by  the  rule 
are  all  necessary  if  the  Commission  is  to 
be  able  to  evaluate  advisers'  compliance 
with  proposed  rule  206(4)-6  as  part  of 
the  Conunission's  inspection  program. 

Finedly,  the  Commission  believes  that 
it  would  be  inconsistent  with  the 
purposes  of  the  Advisers  Act  to  exempt 
smcdl  entities  from  the  proposed  rule 
and  rule  amendments.  The  proposed 
policies  and  procedures  are  designed  to 
enstue  clients  are  afforded  the  full 
protections  attendant  to  an  adviser's 
fiduciary  duties  as  recognized  by  the 
Adviser's  Act  when  an  adviser  is  voting 
their  proxies.  The  proposed  disclosure 
requirements  would  provide  advisory 
clients  with  information  about  its 
adviser's  proxy  voting  policies  and 
procedtues  and  instruct  clients  htfw  to 
obtain  information  on  how  the  adviser 
voted  their  proxies.  Different  disclosure 
requirements  would  leave  some 
advisory  clients  without  the  requisite 
information  necessary  to  assess  their 
adviser's  proxy  voting  practices.  Since 
the  protections  of  the  Advisers  Act  are 
intended  to  apply  equally  to  clients  of 
both  large  and  smaU  advisory  firms,  it 
would  be  inconsistent  with  the 
purposes  of  the  Act  to  specify  different 
requirements  for  small  entities. 

G.  Solicitation  of  Comment 

We  encourage  written  comments  on 
matters  discussed  in  the  IRFA.  In 
particular  the  Commission  seeks 
comment  on: 

•  The  number  of  small  entities  that 
would  be  affected  by  the  proposed  rule 
and  rule  amendments;  and 

•  Whether  the  effects  of  the  proposed 
rule  and  rule  amendments  on  small 
entities  would  be  economically 
significant. 

Commenters  are  asked  to  describe  the 
natiue  of  any  effect  and  provide 
empirical  data  supporting  the  extent  of 
the  effect. 

Vn.  statutory  Authority 

We  are  proposing  new  rule  206(4}-6 
pursuant  to  our  authority  set  forth  in 
sections  206(4)  and  211(a)  of  the 
Advisers  Act  [15  U.S.C.  80b-6(4)  and 
80b-ll(a)]. 

We  are  proposing  amendments  to  rule 
204-2  piusuant  to  our  authority  set 
forth  in  sections  204  and  206(4)  of  the 
Advisers  Act  [15  U.S.C.  80b-4  and  80b- 
6(4)]. 


List  of  Subjects  in  17  CFR  Part  275 

Reporting  and  recordkeeping 
requirements.  Securities. 

Text  of  Proposed  Rule 

For  the  reasons  set  out  in  the 
preamble,  title  17,  chapter  II  of  the  Code 
of  Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  275— RULES  AND 
REGULATIONS,  INVESTMENT 
ADVISERS  ACT  OF  1940 

1.  The  authority  citation  for  part  275 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  80b-2(a)(ll)(F),  80b- 
2(a)(17),  80b-3,  80b-4,  80b-6{4),  80b-6a, 
80b-ll,  unless  otherwise  noted. 
***** 

2.  Section  275.204-2  is  amended  by: 

a.  Redesignating  paragraph  (c) 
introductory  text,  paragraphs  (c)(1)  and 
(c)(2)  as  paragraph  (c)(1)  introductory 
text,  paragraphs  (c)(l)(i)  and  (c)(l)(ii) 
respectively; 

b.  Adding  new  paragraph  (c)(2);  and 

c.  Revising  paragraph  (e)(1). 

The  additions  and  revisions  read  as 
follows: 

§275.204-2    Books  and  raconte  to  be 
maintained  by  invastment  advisers. 

***** 

(c)*  *  * 

(2)  Every  investment  adviser  subject 
to  paragraph  (a)  of  this  section  that 
exercises  voting  authority  with  respect 
to  client  seciuities  shall,  with  respect  to 
those  clients,  make  and  retain  the 
following: 

(i)  All  policies  and  procediues 
required  by  §  275.206(4}-€. 

(ii)  A  copy  of  each  proxy  statement 
that  you  receive  regarding  client 
seciuities. 

(iii)  A  record  of  each  vote  cast  by  the 
investment  adviser  on  behalf  of  a  client. 

(iv)  A  record  of  all  oral  and  a  copy  of 
all  written  conunimications  received 
and  memoranda  or  similar  documents 
created  by  the  investment  adviser  that 
were  material  to  making  a  decision  on 
voting  client  seciuities. 

(v)  A  record  of  each  client  request  for 
proxy  voting  information  and  the 
investment  adviser's  response, 
including  the  date  of  the  request,  the 
name  of  the  client,  and  date  of  the 
response. 
***** 

(e)(1)  All  books  and  records  required 
to  be  made  tuider  the  provisions  of 
paragraphs  (a)  to  (c)(l)(i),  inclusive,  and 
(c)(2)  of  this  section  (except  for  books 
and  records  required  to  be  made  under 
the  provisions  of  paragraphs  (a)(ll)  and 
(a)(16)  of  this  section),  shall  be 
maintained  and  preserved  in  an  easily 
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accessible  place  for  a  period  of  not  less 
than  five  years  fit}m  the  end  of  the  fiscal 
year  diuing  which  the  last  entry  was 
made  on  such  record,  the  first  two  years 
in  an  appropriate  office  of  the 
investment  adviser. 
***** 

3.  Section  275.206(4)-6  is  added  to 
read  as  follows: 

f275.206(4)-6    Proxy  voting. 

If  you  are  an  investment  adviser 
registered  or  required  to  be  registered 
under  section  203  of  the  Act  (15  U.S.C. 
80b-3),  it  is  a  fraudulent,  deceptive,  or 


manipulative  act,  practice  or  course  of 
business  within  the  meaning  of  section 
206(4)  of  the  Act  (15  U.S.C.  80b-6(4)), 
for  you  to  exercise  voting  authority  with 
respect  to  client  securities,  unless  you: 

(a)  Adopt  and  implement  written 
policies  and  procedures  that  are 
reasonably  designed  to  ensure  that  you 
vote  client  securities  in  the  best  interest 
of  clients,  which  procedures  miist 
include  how  you  address  material 
conflicts  that  may  arise  between  your 
interests  and  those  of  your  clients; 

(b)  Disclose  to  clients  how  they  may 
obtain  information  from  you  about  how 


you  voted  with  respect  to  their 
securities;  and 

(c)  Describe  to  clients  your  proxy 
voting  policies  and  procedures  and, 
upon  request,  furnish  a  copy  of  the 
policies  and  procedures  to  the 
requesting  client. 

By  the  Commission. 

Dated:  September  20,  2002. 
J.  Lynn  Taylor, 
Assistant  Secretary. 

[PR  Doc.  02-24410  Filed  9-25-02;  8:45  am] 
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September  23, 

2002) , 60105 

13098  (See  Notice  of 

September  23, 

2002) 60105 

13223  (See  Notice  of 
September  12, 

2002) 58317 

13224  (See  Notice  of 
September  19, 

2002) 59447 

13235  (See  Notice  of 

September  12, 

2002) 58317 

13253  (See  Notice  of 

September  12, 

2002) 58317 

13273 56215 

13274 59449 

Admlniatnrtive  Order*: 
Praeidantlal  Oatormlnatlons: 
No.  02-29  of  August 

30,2002 57127 

No.  01-26  of 

September  12,  2001  , 

(See  Presidential 

Determination  No. 

02-31) 58881 

No.  02-31  of 

September  13, 

2002... 58881 

Notices: 

Notice  of  Septemt>er 

12,2002 58317 

Notice  of  September 

19,2002 59447 

Notice  of  September 

23,2002 60105 


SCFR 

213 

1201.... 
2634.... 
8301.... 


.56475 
.58961 
.57937 
.58319 


531 57536,58839 

7  CFR 

2 59135 

201 59769 

301 58320,  58683 

319 59451 

331 60519 

354 .'. 5621 

771 59770 

785 57309 

905 57319 

916 58509 

955 58511 

989 57501 

996 57129 

997., 57129 

998 57129 

999 57129,57503 

1219 56895 

1230 58320 

1470 57719 

1487 57326 

1717 58323 

1941 „ 59770 

1946 57309 

PropoMd  RiMft 

51 60171 

400 58912 

'407 58912 

457 58912 

948 57537 

1124 56936 

1405 57759 

SCFR 

K)3 60107 

214 60107 

SCFR 

94 59136 

121 60519 

10  CFR 

Oh.  1 57084 

16 57506 

50 60520 


Oh.  1 57120 

35..... 59794 

50 ., 50025 

72 56876 

430 56232 

490 57347 


UMI 


11 
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11CFR 


PropoMd  Rulas: 

100 60042 

102 60042 

104 „....60042 

10S 60042 

109 .....60Q42 

110 60042 

114 _....60042 


12CFR 


.58962 
.57509 
.58962 
.57938 
.60542 
.60542 
.60542 
.58978 


7 

8 

37 

208 

560 

590 

591 

951 - 

PropoMd  Rutos: 

614 _....59479 

701 _....60184 

740 .T. >....60604 

741 -....60607 

1750 .....57760 

13CFR 

121 56905.56928 

Propoaad  Rules: 

102 57539 

121 56944,  56966 


14CFR 

21 57487.  57490 

23 60555 

25 59773 

36 57487 

39 56218.  56747,  56748, 

56750,  57145,  57146,  57510, 
57514,  57941,  58324,  58325, 
58686,  59137.  59139,  59775, 
59777,  60112,  60114,  60117, 
60120.  60556,  60558 

71 .56475,  56476,  56477, 

564778.  56929,  57329, 

57941,  58982.  58983,  58984, 

60561 

73 57942 

91 57487 

97 59157,59158 

217 58687 

241 58687 

298 58687 

PropoMd  Rules: 

1...- 60284 

39 56503.  56506,  56768, 

57349,  57351,  57982,  57984, 
57986,  57989,  57992,  58544, 
58546,  58734.  58737,  59026, 
59027,  59215,  59217,  59481, 
59483,  59794,  60187,  60189, 
60191,60193,60196 

60 60284 

61 60284 

63 ...*. 60284 

71 57063,  59029,  59030, 

59032 

91 56740 

93 - 56740 

135 - 57352 

141 _ 60284 

142 .60284 

193 56770,56774 


15CFR 

4 


740 59722 

742 59722 

774 58691 ,  59722 

Proposed  Rules: 

806 57767 


16CFR 

305 58327 

Proposed  Rules: 


1610. 


.57770 


17CFR 

1 

41 

190 

200 

210 

228 


58284 

58284 

58284 

56219 

58480 

57276 

229 57276,  58480 

232 57276 

240 56462,  57276,  58284, 

58302,  58480,  59779 

249 56462,  57276,  58480 

270 57276 

274 56462,57276 

Proposed  Rules: 

239 60828 

240 59748 

249 57298,60828 

270 57298 

274 57298,60828 

275 60828 

18  CFR 

401 56753 

Proposed  Rules: 

4 58739 

16 58739 

35 57187,58751 

101 57994 

201 57994 

352 57994 

375 57994 

388 57994 


19  CFR 

12 


.59159 


20  CFR 

655 

Proposed  Rules: 

655 


.59779 


.59797 


.60282 


21  CFR 

2 58678 

522 57943 

862 58328 

1308 59161,59163 

Proposed  Rules: 

1310 56776 

22  CFR 

41 58693 

42 60562 

121 58984.  59733 

123 7. 58984 

Proposed  Rules: 

507 58548 

23  CFR 

Proposed  Rules: 

450 59219 

771 59225 

1410 59219 

1420 59225 


1430. 


.59225 


24  CFR 

982 


.56688 


2004. 


.59428 


25  CFR 

11. „ 


.59781 


26  CFR 

1 57330,  59756,  59797 

301 57330 

Proposed  Rules: 

1 56244,  56509,  57543, 

58346,  58678,  59767 

41 58346 

48 58346 

145 58346 

301 57354 

27  CFR 

4 56479 

9 56481 

28  CFR 

0 58988 

2 57944 

801 57947 

Propossd  Rules: 

16 59796 

29  CFR 

1902 60122 

1926 57722 

1952 60122 

1953 60122 

1954 60122 

1955 60122 

4022 57949 

4044 57949 


30  CFR 


.57635 
.57635 
.57635 
.57635 
.57635 
.57635 
.57635 
.57737 


42 

46 

47 

48 

56 

57 

77 

260 

Proposed  Rules: 

56 60611 

57 60199,  6061 1 

58 60611 

70 .-> 60611 

71 60611 

72 60611 

75 60611 

90 60611 

916 59484 

924 56967 

31  CFR 

103 60562,  60579,  60722 


103 60617,  60625 

538 56969 

550 56969 

560 56969 


32  CFR 

220 


.57739 


33  CFR 

6 56215,59783 

100 56220,  56222,  57950 

117 56222,  56754,  56929, 

57147,  58329 

155 58515 

156 58515 

165 56222,  56485,  56488, 

56755,  57331,  57742,  57952, 
58331,  58333,  58524,  58526, 
59453,  60589 
Proposed  Rules: 

Oh.  1 59487 

2 58752 

110 56245 

117 56247,  57355,  57773 

165 56245.  58006,  59228, 

60630 

36  CFR 

242 .58695 

1191 56352 

Proposed  Rules: 

7 56785.57357 

1190 56441 

1191 56441 


37  CFR 

Propossd  Rules: 
201 


.58550 


861. 


.56777 


38  CFR 

4 58448 

17 58528 

Propossd  Ruiss: 

4 56509,59033 

21 57543 

40  CFR 

9 58990,59783 

52 57148,  57155,  57515, 

57517,  57520,  57744,  57954, 
57957,  57960,  58335,  58697, 
58711,  58998,  59165,  59455, 
59456,  59785,  60590,  60594 

58 57332 

60 57520,58998 

61 57159 

63 58339,  59001,  59229, 

59787 

70 58529 

71 58529 

75 57272 

81 57332,  59005 

180 56225,  56490,  57521, 

57748,  58536,  58712,  58725, 

59006.  59169,  59177,  59182, 

59193.  60130,  60142,  60146, 

60152 

271 57337 

281 60161 

300 56757,  57753.  58730, 

58731,59017 

430 58990 

Propossd  Rules: 

52 57187,  57188.  57357. 

57549.  57550,  57775,  57776. 

58009,  58551,  59034,  59229, 

59232.  59798.  60633 

58 57362 

60 59434 

63 58347,  59034.  59336. 

59434 

70 57496.58561 

71 58561 
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81 56249.  57362.  58551 

86 57188 

90.. 57188 

152 : 56970 

158 56970 

194 57189,57190 

271 57191 

300 56794.  57778,  59035. 

59487 

451 57872 

721....... 59233 

761 58567 

1045 57188 

1051 57188 

1065 57188 

1068..... 57188 

41  CFR 

Oh.  301 57169 

102-42 56495 

300-3 „ 57963 

301-1 -....57963 

301-10 57963 

301-1 1 57963 

301-12. 57963 

301-30 57963 

301-31 57963 

301-50 57963 

301-51 57963 

301-52 57963 

301-70 57963 

M1-71 57963 

301-72 57963 

301-73 57963 

301-74 57963 

301-75 57963 

30^-1 57963 

302-2 57963 

302-3 57963 

302-4 57963 

302-5 57963 

302-7 > 57963 

302-16 57963 

42  CFR 

51d 56930 

136 59461 

403 56618 

Proposed  Rules: 

1001 60202 

44CFR 

65 57173.57174 

67 .....57177 

Proposed  Rules: 

67 57193.57196 


45  CFR 

Propossd  RuImz 

5b 56252 

1604 57550 

46  CFR 

28 58537 

32 ; 58515 

109 58537 

122 58537 

131 58537 

169 58537 

185 58537 

199 „ ,. 58537 

47  CFR 

0 58543 

2 59600 

43 56496 

54 60166 

63 56496.  57344 

64 59205 

68 57181 ,  60167 

73 ....57970.59213 

76 56880 

Proposed  Rulse: 

2 59036 

15 59036 

04 59236 

73  ...........572M.  si^^ 

57781.59490,60205 

76 56882 

97 59036 

101 59036 

48  CFR 

52 57635 

Proposed  Rules; 

1 59799 

2 59799 

5 59799 

49  CFR 

107 58343 

572 59020 

593 59098 

594 60596 

1011 60167 

1200 57532 

1201 57532 

1241 „ 57532 

1242 57532 

1243 57532 

1244 57532 


1511 56496 

71 58578 

1 95 56970,  59045 

571 56976,  59799,  59800 

580 56976 

581 56976 

582 „ 56976 

583 56976 

584 56976 

585 56976 

586 56976 

587 56976 

588 56976 

613 59219 

621 59219 

622 - 59225 

623 59225 

1002 57554 

1109 57557 

1 1 14 57557 

50  CFR 

17 57638.59406 

20 59110.  59358,  59386 

25 58936 

32 58936 

100 58695 

222 57970 

223 56931.  57970 

224 57970 

229 59471 

300 58731 

600 57973 

635 56934.  59477 

648 56229.  56765,  57758 

660 56497,  56500.  57345. 

57346.  57534.  57973,  58733. 

60599,60601 

679 56230.  56231,  56766. 

56934.  57183.  57184,  57185. 
60602 
Propoood  RuIm: 
17 56254.  56257,  57558. 

57783.  57784,  58580,  59239, 

59241,  59809,  59811,  59884. 
60206 

223 57204,59243 

224..". 57204 

622 56516.  57785 

648 56525.  57207 

660 59813 

679 56692,  58452 

697 ^ 56800 


IV 
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REMINDERS  j 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
ttiis  list  has  no  legal 
significance. 


deter  money  laundering 
and  terrorist  activity; 
published  9-26-02 


RULES  GOING  INTO 
EFFECT  SEPTEMBER  26, 
2002 

COMMERCE  DEPARTMENT 

Census  Bureau 

Document  certification 
process;  published  8-27-02 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 

plans;  approval  and 

promulgation;  various 

States: 

California;  published  8-27-02 

Louisiana;  published  9-26-02 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 

species: 

Bobbins'  cinquefoil; 
published  8-27-02 

LABOR  DEPARTMENT 
Mine  Safety  and  Health 
Administration 

Metal  and  nonmetal  mine 

safety  and  health: 

Air  quality,  chemical 
substances,  and 
respiratory  protection 
standards;  withdrawn; 
published  9-26-02 

STATE  DEPARTMENT 

Visas;  immigrant 
documentation: 

Intemational  broadcasters; 
employment-based  special 
immigrant  classification; 
published  9-26-02 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Boeing;  published  8-22-02 
Bomliardier;  published  8-22- 

02        ,         ; 

Lockheed;  published  9-26-02 
Turtxjmeca  S.A.;  published 
8-22-02 

TREASURY  DEPARTMENT 

Currency  and  foreign 
transactions;  financial 
reporting  and  recordkeeping 
^    requirements: 

USA  PATRIOT  Act; 
implementation — 

Special  information 
sharing  procedures  to 


COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Farm  Service  Agency 

Emergency  Conservation 
Program  et  al.;  revision; 
comments  due  by  9-30-02; 
published  8-1-02  [PR  02- 
19259] 
ARCHITECTURAL  AND 
TRANSPORTATION 
BARRIERS  COMPLIANCE 
BOARD 

Americans  with  Disabilities 
Act;  implementation: 
Accessibility  guidelines — 
Recreation  facilities; 
comments  due  by  10-3- 
02;  published  9-3-02 
[PR  02-21806] 

BROADCASTING  BOARD  OF 
GOVERNORS 

Sunshine  Act;  implementation; 
comments  due  by  10-2-02; 
published  9-17-02  (PR  02- 
23484] 
COMMERCE  DEPARTMENT 
Intemational  Trade 
Administration 
Watches,  watch  movements, 
and  jewelry: 

Duty-exemption  allocations — 
Virgin  Islands,  Guam, 
American  Samoa,  and 
Northem  Mariana 
islands;  comments  due 
by  9-30-02;  published 
8-29-02  [PR  02-22106] 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Pishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 

Being  Sea  and  Aleutian 
Islands  and  Gulf  of 
Alaska  groundfish; 
Steller  sea  lion 
protection  measures; 
comments  due  by  10-4- 
02;  published  9-4-02 
(PR  02-21985] 
Ocean  and  coastal  resource 
management: 

Coastal  Zone  Management 
Act  Pederal  consistency 
regulations;  comments 
due  by  10-3-02;  published 
8-9-02  [PR  02-19900) 

DEFENSE  DEPARTMENT 

'  Acquisition  regulatk>ns: 
Trade  Agreements  Act; 
exception  for  U.S.-made 


end  products;'Comments 
due  by  9-30-02;  published 
7-30-02  [PR  02-19085] 
DEFENSE  DEPARTMENT 
Engineers  Corps 
Everglades  Comprehensive    ~ 
Restoration  Plan; 
programmatk:  regulations; 
comments  due  by  10-1-02; 
published  8-2-02  [PR  02- 
19240] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollutants,  hazardous; 
national  emission  standards: 
Chlorine  and  hydrochloric 
acid  emissions  from 
chlorine  production; 
comments  due  by  10-3- 
02;  published  8-22-02  [PR 
02-21437] 
Mercury  emissions  from 
mercury  cell  chlor-alkali 
plants;  comments  due  by 
10-3-02;  published  8-22- 
02  [PR  02-21438] 
Site  remediation  activities; 
comments  due  by  9-30- 
02;  published  7-30-02  [PR 
02-17360] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Kansas;  comments  due  by 
9-30-02;  published  8-30- 
02  [PR  02-22087] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and> 
promulgation;  various 
States: 

Kansas;  comments  due  by 
9-30-02;  published  8-30- 
02  [PR  02-22088] 
Tennessee;  comments  due 
by  9-30-02;  published  8- 
29-02  [PR  02-22090] 
Air  quality  planning  purposes; 
designation  of  areas: 
Washington;  comments  due 
by  10-3-02;  published  9-3- 
02  [PR  02-22362] 
FEDERAL 
COMMUNICATIONS 
COMMISSION 
Common  earner  services: 
Satellite  communications — 
Non-geostationary  satellite 
ortMt,  fixed  satellite 
servk:e  in  Ku-Band; 
policies  and  servk:e 
rules;  comments  due  by 
9-30-02;  published  8-16- 
02  [PR  02-20818] 
Digital  television  stations;  table 
of  assignments: 
Hawaii;  comments  due  by 
9-30-02;  published  8-14- 
02  [PR  02-20603] 


Kansas;  comments  due  by 

9-30-02;  published  8-14- 

02  (PR  02-20592] 
OMahoma;  comments  due 

by  9-30^;  published  8- 

14-02  [PR  02-20604] 
Virgin  Islands;  comments 

due  by  9-30-02;  published 

8-14-02  [PR  02-20602] 
Washington;  comments  due 

by  9-30-02;  published  8- 

14-02  [PR  02-20605] 
Radio  stations;  table  of 
assignments: 
Georgia  and  Texas; 

comments  due  by  9-30- 

02;  published  8-20-02  [PR 

02-21064] 
Louisiana;  comments  due  by 

9-30-02;  published  8-20- 

02  [PR  02-21058] 
Texas;  comments  due  by  9- 

30-02;  published  8-20-02 

[PR  02-21062] 
Texas  and  Oklahoma; 

comments  due  by  9-30- 

02;  published  8-20-02  [PR 

02-21063]      - 
FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 
Disaster  assistance: 
Robert  T.  Stafford  Disaster 

Relief  and  Emergency 

Assistance  Act; 

management  costs; 

comments  due  by  9-30- 

02;  published  8-30-02  [PR 

02-21890] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Grants: 
National  Institutes  of  Health 
Loan  Repayment  Program 
for  Research  Generally; 
comments  due  by  10-4- 
02;  published  8-5-02  [PR 
02-19610] 
Privacy  Act: 
Systems  of  records; 
comments  due  by  10-3- 
02;  published  9-3-02  [PR 
02-22516] 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 
Critical  habitat 
designations — 
Plant  species  from  Maui 
and  Kahoolawe,  HI; 
comments  due  by  9-30- 
02;  published  8-26-02 
[PR  02-21703] 
Plant  species  from  various 
islands  of  Hawaii; 
comments  due  by  9-30- 
02;  published  8-26-02 
[PR  02-21627] 
Rio  Grande  silvery 
minnow;  comments  due 
by  10-2-02;  published 
9-12-02  [PR  02-23249] 
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Various  plants  from 
Molokai,  HI;  hearing; 
comments  due  by  9-30- 
02;  published  8-23-02 
[FFl  02-21626] 
Importation,  exportation,  and 
transportation  of  wikllife; 
Injurious  wikllife — 
Black  carp;  comments 
due  by  9-30-02; 
published  7-30-02  [FR 
02-19158] 
INTERIOR  DEPARTMENT 
Watches,  watch  movements, 
and  jewelry: 

Duty-exemption  allocations — 
Virgin  Islands,  Guam, 
American  Sanioa,  and 
Northem  Mariana 
Islands;  comments  due 
by  9-30-02;  published 
8-29-02  [PR  02-22106] 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities: 
Beneficial  ownership  reports; 
accelerated  filing 
deadlines;  rule  and  form 
amendnnents;  comments 
due  by  9-30-02;  published 
9-3-02  [PR  02-22301] 

SMALL  BUSINESS 
ADMINISTRATION 

Small  business  size  standards: 
Testing  laboratories; 

comments  due  by  9-30- 

02;  published  9-6-02  [PR 

02-22651] 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Drawbridge  operations: 
Massachusetts;  comments 

due  by  10-3-02;  published 

9-3-02  [PR  02-22337] 
Ports  and  waterways  safety: 
Seabrook  Nuclear  Power 

Plant,  NH;  security  zone; 

comments  due  by  9-30- 

02;  published  7-31-02  [FR 

02-19360] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Boeing;  comments  due  by 

9-30-02;  published  8-16- 

02  [PR  02-20709] 


McDonnell  Douglas; 

conunents  due  by  9-30- 

02;  published  8-16-02  [PR 

02-20710] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Admintotration 
Airworthiness  directives: 
Turtxxneca;  comments  due 

by  9-30-02;  published  8-1- 

02  [PR  02-19164] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  standards: 
Special  conditions — 
Airtxjs  Model  A319,  A320, 
and  A321  series 
airplanes;  comments 
due  by  9-30-02; 
published  8-30-02  [PR 
02-22119] 
Bombardier  Model  CL-  ^ 
600-2C10  series 
airplanes;  comments 
due  by  9-30-02; 
published  8-30-02  [PR 
02-22118] 
Chelton  Plight  Systems, 
inc.;  various  airplane 
models;  comments  due 
by  9-30-02;  published 
8-30^  (FR  02-22117] 
Class  B  airspace;  comments 
due  by  10-4-02;  published 
7-24-02  [PR  02-18619] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Class  E  airspace;  comments 
due  by  9-30-02;  published 
8-20-02  [PR  02-21138] 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

Class  E  airspace;  comments 
due  by  10-4-02;  published 
8-16-02  [PR  02-20897] 

TRANSPORTATION 
DEPARTMENT 
Maritime  Administration 

Maritime  carriers  and  related 
activities: 

Time  charters;  general 
approval;  comments  due 


by  10-3-02;  published  8- 
26-02  [PR  02-21632] 

TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 

Hazardous  materials: 
Hazardous  materials 
transportation — 
Carriage  by  aircraft 
requirements;  reviskm; 
comments  due  by  9-30- 
02;  published  5-13-02 
[PR  02-11902] 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Employment  taxes  and 

collection  of  income  taxes  at 

source,  and  procedure  and 

administratk>n: 

Incorrect  taxpayer 
ldentifk»tk>n  numbers; 
receipt  of  multiple  notk»s: 
comments  due  by  10-1- 
02;  published  7-3-02  [PR 
02-16525] 

VETERANS  AFFAIRS 
DEPARTMENT 

Adjudication;  pensions, 
compensation,  dependency, 
ete.: 

Testimony  certified  or  under 
oath;  comments  due  by  9- 
30-02;  published  7-31-02 
[PR  02-19327] 

LIST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
put>lk:  bills  from  the  current 
session  of  Congress  which 
have  become  Pederal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Publte  Laws 
Update  Senrtce)  on  202-523- 
6641.  This  list  is  also 
available  online  at  htipJI 
www.nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
publishied  in  tt)e  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Govemment  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 


available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
rwraOOS.html  Son>e  laws  nuiy 
not  yet  be  availat)le. 

H.R.  3287/P.L.  107-22S 

To  redesignate  tf>e  facility  of 
the  United  States  Postal 
Service  kx:ated  at  900 
Brentwood  Road,  NE,  in 
Washington,  DC,  as  the 
"Joseph  Curseen,  Jr.  and 
Thomas  Morris,  Jr  Processing 
and  Dlstributk>n  Center". 
(Sept.  24.  2002;  116  Stat. 
1344) 

H.R.  3917/P.L  107-226 

Plight  93  Natk>nal  Menrrarial 
Act  (Sept.  24.  2002;  116  Stat. 
1345) 

H.R.  5207/P.L  107-227 

To  designate  the  facility  of  ttie 
United  States  Postal  Servk» 
located  at  6101  West  OM 
Shakopee  Road  in 
Bloomington,  Minnesota,  as 
the  'Thomas  E.  Burnett,  Jr. 
Post  Offk:e  Building".  (Sept. 
24.  2002;  116  Stat.  1349) 

Last  List  September  24,  2002 


Public  Laws  Electronic 
Notification  Servica 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  ^flp.// 
hydra.gsa.gov/archives/ 
publaws-l.html  or  send  E-mail 
to  listservOllstserv.gsa.gov 
with  the  following  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 


i:  This  servKe  is  strictly 
for  E-mail  notificatkxi  of  new 
laws.  The  text  of  laws  is  not 
availat>le  through  this  servk:e. 
PENS  cannot  resporxl  to 
specific  inquiries  sent  to  this 
address. 


Order  Now! 

The  United  States  Government  Manual 
2002/2003 

As  the  official  handbook  of  the  Federal  Government,  the 
Manual  is  the  best  source  of  information  on  the  activities, 
functions,  organization,  and  principal  ofBcials  of  the  agencies 
of  the  legislative,  judicial,  and  executive  branches.  It  also 
includes  information  on  quasi-official  agencies  and  inter- . 
national  organizations  in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency's  "Sources  of  Information"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  emplojrment, 
publications  and  films,  and  many  other  areas  of  citizen 
interest.  The  Manual  also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  B,  which  Usts 
the  agencies  and  functions  of  the  Federal  Govenunent  abolish- 
ed, transferred,  or  renamed  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 
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YES     NO 
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Please  Choose  Metlmd  of  Paymoit: 

LJ  Check  Payable  to  the  Superintendent  of  Documents 
LJ  GPO  Deposit  Account 
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O  VISA      n  MasteiCaid  Account 


n 


(Credit  card  fexpiralion  dale) 


Thank  you  for 
your  order! 
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P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 
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The  authentic  textliehind  the  news 

The  Weekly 
Compilation  of 

Presidential 
Documents 


Weekly  Compilation  of 

Presidential 
Documents 


*«»mw,,i.»^ 


Mond^.  laimary  13, 1997 
Vululiw  33 — Number  2 
P^e7-40 


This  unique  service  provides  up- 
to-date  information  on  Presidential 
policies  and  announcements.  It 
contains  the  full  text  of  the 
President's  public  speeches, 
statements,  messages  to 
Congress,  news  conferences,  and 
other  Presidential  materials 
released  by  the  White  House. 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  mate- 
rials released  during  the 
preceding  week.  Each  issue 
includes  a  Table  of  Contents,  lists 
of  acts  approved  by  the  President, 
nominations  submitted  to  the 
Senate,  a  checklist  of  White 
House  press  releases,  and  a 


digest  of  other  Presidential 
activities  and  White  House 
announcements.  Indexes  are 
published  quarterly. 

Published  by  the  Office  of  the 
Federal  Register,  National 
Archives  and  Records 
Administration. 
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Superintendent  of  Documents  Subscription  Order  Form 


Charge  your  order.   9B  ^^^ 
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To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


1 I  YES,  please  enter one  year  subscriptions  for  the  Weekly  Compilation  of  Presidential  Documents  (PD)  so  I  can 

keep  up  to  date  on  Presidential  activities. 

□  $15 1.00  First  Class  Mail        □  $92.00  Regular  Mail     ' 

The  total  cost  of  my  order  is  $ Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

International  customers  please  add  25%. 

Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 
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I    I  VISA       LJ  MasterCard  Account 
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1               II                   II 
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(Credit  card  expiration  date>                   .,j..,,  j.-J^,-  f 

'                             your  oraer! 

Purchase  order  number  (optional) 

May  we  make  your  nome^addresB  avaiabie  to  other  maios? 


YES    NO 
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Authorizing  signature 

Mail  To:  Superintendent  of  Documents 

PO.  Box  371954,  Pittsburgh,  PA  15250-7954 


4/00 


Would  you  like 
to  know. . . 

If  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  In  ttte 
Federal  Register  without  resKling  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscrit>e  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  Ust  of  CFR  Sw:tions  Affsctod 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  published  In  the  Federal  Register. 
The  LSA  Is  issued  monthly  in  cumulative  form. 
Entries  irxllcate  the  nature  of  the  changes— 
such  as  revised,  removed,  or  corrected. 
$35  per  year. 

Federal  Register  Index 

The  Index,  covering  the  contents  of  ttie 
dally  Federal  Register,  Is  issued  monthly  in 
cumulative  form.  Entries  are  carried 
primartly  under  the  names  of  the  Issuing 
agencies.  Significant  sut)iects  are  canied 
as  cfoss-feferences. 
SSOperyear. 


A  nmtng  aid  is  included  in  each  publication  which  lists 
Federal  Register  page  numtiers  with  the  date  of  put>lication 
In  the  Federal  Register. 


Superintendent  of  Documents  Subscriptioii  Order  Form 


Oraer  Processing  CotM: 

*S421 


I I   I  iLiS,  enter  the  following  indicated  subscriptions  for  one  year 


■  LSA  (List  of  CFR  Sections  Affected),  (LCS)  for  $35  per  year. 

■  Federal  Register  Index  (FRUS)  $30  per  year. 


Charge  your  enter. 

Wa  Eaeyl 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  2S%. 


Company  or  personal  name  .  (Please  type  or  print) 

Additional  address/attention  line 

Street  address 

City,  State,  ZIP  code 

Daytime  phone  including  area  code 

Purchase  order  numtwr  (optional) 

YES    NO 
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(Credii  card  expiration  date) 
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your  order! 
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Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 


Know  when  to  expect  yonr  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
learn  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  be 
sent  approximately  90  days 
befitre  Itae  ibvwii  date. 


:  AEB   SM:th212J 

'  JOHN  SMITH 

I  212  MAIN  STREET 

:  FORESTVILLE  MD  20704 


/•• 
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A  renewal  notice  will  be 
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Itcfore  the  shown  date. 


:  AFRDO  SMITH212J 

'  JOHN  SMITH 

:  212    MAIN    STREET 

:  FORESTVILLE  MD   20704 


DeC97Rl 


To  be  sure  that  your  service?  continues  without  interruption,  please  return  your  re^wal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailmg  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

To  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373. 

To  inqnire  about  your  subscriptiiHi  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9373. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


Superintendent  of  Documents  SubscriptioD  Order  Form 
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subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  List 

of  CFR  Sections  Affected  (LSA),  at  $764  each  per  year. 

subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  S699  each  per  year. 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


.  Price  includes  regular  domestic  postage  and  handling,  and  is  subject  to  change. 
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(Credit  card  expiration  date) 
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See  Farm  Service  Agency 

See  Forest  Service 

See  Rural  Business-Cooperative  Service 

See  Rural  Housing  Service 

See  Rural  Utilities  Service 


Animal  and  Plant  Health  Inspection  Service 

RULES 

Interstate  transportation  of  animals  and  animal  products 
(quarantine): 
Texas  (splenetic)  fever  in  cattle — 
State  and  area  classifications,  60854-60855 


Centers  for  Medicare  &  Medicaid  Services 

RULES 
Medicare: 
Supplementary  medical  insurance  premiiun  surcharge 
agreements,  60993-60997 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  61114-61115 
Submission  for  OMB  review;  comment  request,  61115 
Grants  and  cooperative  agreements;  availability,  etc.: 
Medicare  Physician  Group  Practice  Demonstration, 
61116-61129 
Medicare  and  medicaid: 
Program  issuances  and  coverage  decisions;  quarterly 
listing,  61130-61139 


Army  D^>artment 

See  Engineers  Corps 
NOTICES 

Agency  information  collection  activities: ' 

Proposed  collection;  comment  request,  61076-61077 
Environmental  statements;  notice  of  intent: 
Fort  Lewis  and  Yakima  Training  Center,  WA,  61077- 
61078 
Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
Enzyme-catalyzed  modifications  of  macromolecules  in 

organic  solvents,  61078 
Hand-held  temperature  programmable  modular  gas 

chromatograph,  biological  classification  system,  and 
injection  valves,  61078 
Privacy  Act: 
Systems  of  records,  61078-61080 

Blind  or  Severely  Disabled,  Committee  for  Purchase  From 
People  Who  Are 

See  Committee  for  Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Grant  and  cooperative  agreement  awards: 
Medical  and  Health  Research  Association  of  New  York 

City,  Inc.,  61106 
National  Black  Caucus  of  State  Legislators,  61107 
STAND,  Inc.,  61107-61108 
Meetings: 
National  Institute  for  Occupational  Safety  and  Health — 
Respirators  for  respiratory  protection  against  chemical, 
biological,  radiological,  and  nuclear  agents; 
standards,  61108 
Smoking  and  Health  Interagency  Committee;  correction, 
61108-61109 
Reports  and  guidance  documents;  availability,  etc.: 
Diseases  transmitted  through  food  supply;  annual  list, 
61109-61110 
Vaccine  information  materials: 
Pneumococcal  conjugate,  diphtheria,  tetanus,  acellular 
pertussis  (DTaP/DT)  and  hepatitis  B  vaccines,  61110- 
61114 


Children  and  Families  Administration 

NOTICES 

Grant  and  cooperative  agreement  awards: 
Child  Trends,  hic,  61139 
Cornell  University,  61139-61140 
National  Indian  Child  Welfare  Association  and  National 

Association  of  Counsel  for  Children,  61140-61141 
University  of  Washington,  Evans  School  of  Public  Affairs. 
61141-61142 

Coast  Guard 

RULES 

Drawbridge  operations: 

California,  60865 

New  York,  60865-60866 
Ports  and  waterways  safety: 

Ponce  Bay,  Tallaboa  Bay,  and  Guayanilla  Bay,  PR,  and 
Limetree  Bay,  St.  Croix,  VI;.  safety  zones,  60866- 
60867 
Regattas  and  marine  parades: 

Head  of  the  Cape  Fear  Regatta,  60863-60865 

Commerce  Department 

See  Industry  and  Security  Bureau 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  61067- 
61069 

Committee  for  Purchase  From  People  Who  Are  Blind  or 
Severely  Disabled 

NOTICES 

Procurement  list;  additions  and  deletions,  61065-61067 
Consumer  Product  Safety  Commission 

NOTICES 

Meetings;  Sunshine  Act,  61074 

Corporation  for  National  and  Community  Service 

RULES 

Foster  Grandparent  Program;  amendments,  60999-61000 

Senior  Companion  Program;  amendments,  60997-60999 
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Customs  Servi 

NOTICES 

Automation  program  test: 
National  Customs  Automated  Commercial  System 

Reconciliation  prototype  test;  NAFTA  Reconciliation 
entries,  6120Q-61204 
Paperless  drawback  prototype  test,  61197-61200 

Defense  Department 

See  Army  Department 

See  Engineers  Corps 

See  Navy  Department 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;_comment  request,  61074-61075 
Meetings: 

Capabilities  for  Domestic  Response  to  Terrorist  Attacks 
Involving  Weapons  of  Mass  Destruction  Advisory 
Panel,  61075-61076 

Defense  Policy  Board  Advisory  Committee,  61076 

Science  Board,  61076 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 

Agere  Systems,  Inc.,  61162 

Agrium  Conda  Phospate  Operations,  61162 

Encana  Energy  Resources,  Inc.,  61162-61163 

Lenz&  Riecker,  61163 

Olson  Technologies  et  al.,  61163-61164 

Stryker  Homedica  Osteonics,  61164 

Vertical  Aviation  Technologies,  Inc.,  61164 
Adjustment  assistance  and  NAFTA  transitional  adjustment 
assistance: 

GFC  Foam,  LLC,  61159 

National  Textiles,  LLC,  et  al.,  61160-61162 
NAFTA  transitional  adjustment  assistance: 

Agrium  Conda  Phosphate  Operations,  61164 
-  EnCana  Energy  Resources,  Inc.,  61164 

« 

Employment  Standards  Administration 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  conunent  request,  61164-61166 
Minimum  wages  for  Federal  and  federally-assisted 

construction;  general  wage  determination  decisions, 

61166-61167 


Energy  Department 

See  Energy  Efficiency  and  Renewable  Energy  Office 
-See  Federal  Energy  Regulatory  Conunission 
NOTICES  I 

Meetings:  | 

Environmental  Management  Site-Specific  Advisory 
Board — 
Chairs.  61082-61083 
Oak  Ridge  Reservation,  TN,  61081-61082 
Paducah  Gaseous  Diffusion  Plant,  KY,  61082 


Energy  Efficiency  and  Renewable  Energy  Office 

NOTICES 

Meetings: 

Biomass  Research  and  Development  Technical  Advisory 
Committee,  61083-61084 


Engineers  Corps 

NOTICES 

Environmental  statements;  availability,  etc.: 
Florida  Bay/Florida  Keys  integrated  feasibility  study, 
61080 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Georgia,  60869-60871 
Louisiana,  60877-60887 
Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  conmiodities: 
Cyfluthrin,  60976-60991 
Dimethomorph,  60916-60923 
Fenamidone,  60966-60976 
Glyphosate,  60934-60950 
Lambda-cyhalothrin,  60902-60915 
Pseudozyma  flocculosa  strain  PF-A22  UL,  60960-60966 
Pyraclostrobin,  60886-60902 
Spinosad,  60923-60934 
Triticonazole,  60950-60960 
Toxic  substances: 
Significant  new  uses — 
Neodecaneperoxoic  acid,  etc.,  60991-60993 
PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Georgia,  61055 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  61087-61088 
Air  programs: 
Stratospheric  ozone  protection — 
Refrigerant  reclaimers  certification;  revocation,  61088 
Committees;  establishment,  renewal,  termination,  etc.: 

FIFRA  Scientific  Advisory  Panel,  61094-61097 
Environmental  statements;  availability,  etc.: 
Agency  statements — 
Comment  availability,  61089-61090 
Weekly  receipts,  61089 
Grants  and  cooperative  agreements;  availability,  etc.: 
Environmental  Justice  Small  Grants  Program,  61090- 
61094 
Pesticide  registration,  cancellation,  etc.: 

Fenamiphos,  61098-61099 
Pesticides;  emergency  exemptions,  etc.: 

Caffeine,  61099-61102 
Toxic  and  hazardous  substances  control: 
Lead-based  paint  activities  in  target  housing  and  child- 
-    occupied  facilities;  State  and  Indian  Tribe 

authorization  applications — 
Illinois,  61102-61103 
Water  pollution  control: 
National  pollutant  discharge  elimination  system 
(NPDES)— 
Storm  water  discharges  from  small  municipal  separate 
storm  sewer  systems  in  various  New  England* 
States,  61103-61104 

Executive  Office  of  the  President 

See  Trade  Representative,  Office  of  United  States 

Farm  Service  Agency 

RULES 

Associations: 
Community  Facilities  Program,  60853-60854 
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Federal  Aviation  Administration 

RULES 

Airworthiness  standards: 
Special  conditions — 
Avidyne  Corp.,  Cirrus  Design  Corp.  Model  SR20/SR22 

airplane;  correction,  60857-60858 
CenTex  Aerospace,  Inc.,  Beech  Model  A36  airplane, 

60855-60857 
Cessna  Model  680  Sovereign  airplane,  60858-60859 
PROPOSED  RULES 

Air  carrier  certification  and  operations: 
Incidents  involving  animals  during  air  transport;  reports 
by  carriers,  61237-61240 
Airworthiness  directives: 

McCauley  Propeller  Systems,  61043-61045 
Class  D  airspace,  61045-61046 
Class  D  and  Class  E  airspace;  correction,  61046 
Class  E  airspace,  61046-61047 
NOTICES 

Passenger  facility  charges;  applications,  etc.: 
Pierre  Regional  Airport,  SD,  61186 

Federal  Communications  Commission 

RULES 

Practice  and  procedure: 
Regulatory  fees  (2002  FY);  assessment  and  collection, 
61000-61001 
Radio  services,  special:  , 

Private  land  mobile  services — 
700  MHz  public  safety  band;  Federal,  State,  and  local 
public  safety  agency  communication  -requirements; 
operational,  technicd,  and  spectrum  requirements, 
61002-61006 
Television  broadcasting: 
Cable  television  systems — 
Cable  television  relay  service;  eligibility  requirements; 
correction,  61001-61002 
NOTICES 

Common  carrier  services: 
Wireless  telecommunications  services — 

1670-1675  MHz  band  nationwide  license  auction; 
postponementr  comment  request,  611 04-6 1 1 05 

Federal  Energy  Regulatory  Commission 

PROPOSED  RULES  v 

Electric  utilities  (Federal  Power  Act): 

Undue  discrimination;  remedying  through  open  access 
transmission  service  and  standard  electricity  market 
design,  61049-61055 
NOTICES 
Electric  rate  and  corporate  regulation  filings: 

Concord  Electric  Co.  et  al.,  61085-61087 
Environmental  statements;  availability,  etc.: 

Marion,  KY,  et  al.,  61087 
Applications,  hearings,  determinations,  etc.: 

Colorado  Interstate  Gas  Co.,  61084 

Dauphin  Island  Gathering  Partners,  61084 

Natural  Gas  Pipeline  Co.  of  America,  61084-61085 

Tennessee  Gas  Pipeline  Co.,  61085 

TransColorado  Gas  Transmission  Co.,  61085 


Federal  Mine  Safety  and  Health  Review  Commission 

RULES 

Organization,  functions,  and  authority  delegations: 
Commission  Headquarters  and  Administrative  Law 
Judges  offices;  address  changes,  60861-60863 


Federal  Motor  Carrier  Safety  Administration 

RULES 

Motor  carrier  safety  standards: 
Protection  against  shifting  and  falling  cargo;  North 
American  standard  development,  61211-61235 

Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies: 
Change  in  bank  control,  61105-61106 
Formations,  acquisitions,  and  mergers,  61106 

Fish  and  Wildlife  Service 

RULES 

Endangered  and  threatened  species: 

Critical  habitat  designations — 
Appalachian  elktoe,  61016-61040 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  61151-61152 

Food  and  Drug  Administration 

NOTICES 
Meetings: 
Biological  Response  Modifiers  Advisory  Committee, 
61142-61143 

Forest  Service 

NOTICES 
Meetings: 
Resource  Advisory  Committees — 
Fresno  County,  61065 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 
See  Centers  for  Medicare  &  Medicaid  Services 
See  Children  and  Families  Administration 
See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Housing  and  UriMn  Development  Department 

NOTICES 

Environmental  statements;  availability,  etc.: 

Hartford,  CT;  downtown  development  site,  61241-61243 
Federal  Housing  Administration: 

Debenture  call,  61245-61246 
Grants  and  cooperative  agreements;  availability,  etc.: 

Facilities  to  assist  homeless — 
Excess  and  surplus  Federal  property,  61148-61150 

HOPE  VI  Revitilization  Program,  61150-61151 

Immigration  artd  Naturalization  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  conunent  request,  61153-61154 
Submission  for  0MB  review;  conmient  request,  61154- 
61156 

Industry  and  Security  Bureau 

PROPOSED  RULES 

Export  administration  regulations: 
Foreign  policy-based  export  controls;  effects,  61047- 
61049 

Interior  Department 

See  Fish  and  Wildlife  Service 
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See  National  Park  Service 
Internal  Revenue  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  61204-61205 

International  Trade  Administration 

NOTICES  j 

Antidumping: 
Forged  stainless  steel  flanges  from — 
India,  61069-61071 
Countervailing  duties: 
Gabon  and  alloy  steel  wire  rod  from — 
Brazil.  61071-61072 
Tariff  rate  quotas: 
Worsted  wool  fabrics  [Editorial  Note:  This  document, 
published  at  67  FR  60224  in  the  Federal  Register  of 
Wednesday,  September  25,  2002,  was  incorrectly 
listed  under  Committee  for  the  Implementation  of 
Textile  Agreements  in  that  issue's  table  of  contents.] 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Lens-fitted  film  packages.  61152-61153 

Justice  Department 

See  Immigration  and  Naturalization  Service 

Labor  Department 

See  Employment  and  Training  Administration 

See  Employment  Standards  Administration 

See  Occupational  Safety  and  Health  Administration 

See  Pension  and  Welfare  Benefits  Administration 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  61156- 
61159 
Senior  Executive  Service: 

Performance  Review  Board;  membership,  61159 

Merit  Systems  Protection  Board 

NOTICES 

Reports  and  guidance  docimients;  availability,  etc.: 
Information  disseminated  by  Federal  agencies;  quality, 
objectivity,  utility,  and  integrity  guidelines,  61168 

Mine  Safety  and  Health  Federal  Review  Commission 

See  Federal  Mine  Safety  and  Health  Review  Commission 

National  Aeronautics  and  Space  Administration 

NOTICES  I 

Inventions,  Govemment-owned;  availability  for  licensing, 

61168-61171 
Meetings: 
Aerospace  Safety  Advisory  Panel,  61171 

National  Archives  and  Records  Administration 

NOTICES 

Meetings:  | 

Electronic  Recoi'ds  Archives  User  Conference,  61172 

National  Institutes  of  Health 

NOTICES 

Meetings:  j 

National  Institute  of  Child  Health  and  Human 
Development,  61143-61144 


National  Institute  of  Environmental  Health  Sciences, 

61144 
National  Institute  of  General  Medical  Sciences,  61143 
National  Institute  of  Nursing  Reseeirch,  61 145 
National  Institute  on  Drug  Abuse,  61144 
Scientific  Review  Center,  61145-61147 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Northeastern  United  States  fisheries — 

Scup,  61040-61041 
West  Coast  States  and  Western  Pacific  fisheries — 
West  Coast  salmon,  61041-61042 
PROPOSED  RULES 

Endangered  and  threatened  species:  ^ 

Findings  on  petitions,  etc. — 
Barndoor  skate,  61055-61061 
Fishery  conservation  and  management: 
West  Coast  States  and  Western  Pacific  fisheries — 
Pacific  Coast  groimdfish;  exempted  fishing  permits, 

61061-61062 
Western  Pacific  Fishery  Management  Council; 
meetings,  61062-61064 
NOTICES 
Meetings: 
International  Commission  for  Conservation  of  Atlantic 
Timas,  U.S.  Section  Advisory  Conmiittee,  61072- 
61073 
Pacific  Fishery  Management  Council,  61073 
Permits: 
Endangered  and  threatened  species,  61073-61074 

National  Park  Service 

NOTICES 

Native  American  himian  remains  and  associated  funerary 
objects: 
University  of  Pennsylvania  Museiun  of  Archaeology  and 
Anthropology,  PA — 
Inventory  completion,  61152 

Navy  Department 

NOTICES 

Inventions,  Government-owned;  availability  for  licensing, 

61080-61081 
Meetings: 

Marine  Corps  University  Board  of  Visitors,  61081 
Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
Gau,  Jen-Jr.  "Vincent".  61081 
JR  Thomas  International,  hic,  61081 

Nuclear  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.f 
Arizona  Public  Service  Co.,  61172-61173 

Occupational  Safety  and  Health  Administration 

NOTICES 

Reports  and  guidance  documents;  availability,  etc.: 
Ergonomics  for  prevention  of  musculoskeletal  disorders; 

nursing  home  guidelines;  comment  request,  61167- 

61168 

Office  of  United  States  Trade  Representative 

See  Trade  Representative,  Office  of  United  States 
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Pension  and  Welfare  Benefits  Administration 

RULES 

Mental  Health  Parity  Act;  implementation,  60859-60861 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Research  and  Special  Programs  Administration 

RULES 

Hazardous  materials: 
Editorial  corrections  and  clarifications,  61006-61016 

Rural  Business-Cooperative  Service 

RULES 

Associations: 
Community  Facilities  Program,  60853-60854 

Rural  Housing  Service 

RULES 

Associations: 
Community  Facilities  Program,  60853-60854 

Rural  Utilities  Service 

RULES 

Associations: 

Commimity  Facilities  Program,  60853-60854 
NOTICES 
Environmental  statements;  availability,  etc.: 

Northeast  Texas  Electric  Cooperative,  Inc.,  61065 

Securities  and  Exchange  Commission 

NOTICES 

Investment  Company  Act  of  1940: 

Exemption  applications — 
Fidelity  Concord  Stiwt  Trust  et  al..  61173-61178 
Meetings;  Sunshine  Act,  61178 
Self-regulatory  organizations;  proposed  rule  changes: 

National  Association  of  Securities  Dealers,  Inc.,  61179- , 
61181 

Pacific  Exchange,  Inc.,  61181-61184 
Applications,  hearings,  determinations,  etc.: 

Pitney  Bowes  Credit  Corp.,  61173 

Small  Business  Administration 

RULES 

Small  business  size  standards: 
Nonmanufactiuer  rule;  waivers — 
Plain  unmounted  bearings  and  mounted  bearings, 
60855 
NOTICES 

Disaster  loan  areas: 
Louisiana,  61184 
Wyoming,  61184 

State  Department 

NOTICES 

Art  objects;  importation  for  exhibition: 
Nomadic  Art  of  the  Eastern  Eiuasian  Steppes,  61247- 

61248 
Virtue  and  Violence:  Portrayals  of  Lucretia  and  Achilles 

by  Giuseppe  Cades,  61247-61248 


Substance  Abuse  and  Mental  Health  Services 
Administration 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  61147- 
61148 

Surface  TransfXNiatlon  Board 

NOTICES 

Rail  carriers: 
District  of  Columbia;  railroad  agent  designation 
requirement;  exemption,  61186-61188 
Railroad  operation,  acquisition,  construction,  etc.: 
Dakota,  Minnesota  &  Eastern  Railroad  Corp.,  et  al.. 

61188-61194 
Norfolk  Southern  Railway  Co.,  61194-61195 

Trade  Representative,  Office  of  United  States 

NOTICES 

African  Growth  and  Opportunity  Act;  implementation: 
Sub-Saharan  African  coimtries  benefit  eligibility  annual 
review;  comment  request,  61185-61186 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  Federal  Motor  Carrier  Safety  Administration 

See  Research  and  Special  Programs  Administration 

See  Surface  Transportation  Board 

Treasury  Department 

See  Customs  Service 
See  Internal  Revenue  Service 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  conunent  request,  61195- 
61197 

Veterans  Affairs  Department 

RULES 

Adjudication;  pensions,  compensation,  dependency,  etc.: 

Severance  pay;  recoupment  bom  VA  compensation, 
60867-60869 
NOTICES 
Privacy  Act: 

Systems  of  records,  61205-61210 


Separate  Parts  In  This  Issue 

Part  II 

Transportation  Department,  Federal  Motor  Carrier  Safety 
Administration,  61211-61235 

Part  III 

Transportation  Department.  Federal  Aviation 
Administration,  61237-61240 

Part  IV 

Housing  and  Urban  Development  Department,  61241-61243 

PartV 

Housing  and  Urban  Development  Department,  61245-61246 

Part  VI 

State  Department,  61247-61248 
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Reader  Aids 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  onhne  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 


To  subscribe  to  the  Federal  Register  Table  of  Contents 
LISTSERV  electronic  mailing  list,  go  to  http:// 
listserv.access.gpo.gov  and  select  Online  mailing  list 
archives,  FEDREGTOC-L,  Join  or  leave  the  list  (or  change 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  ttie  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Rural  Housing  Service 

Rural  Business  Cooperative  Service 

Dural  Utilities  Service 

Farm  Service  Agency 

7  CFR  Part  1942 

Associations— Community  Facilities 
Loans 

agency:  Rural  Housing  Service,  USDA. 
ACTION:  Final  rule. 

summary:  The  Rural  Housing  Service 
(RHS)  hereby  amends  the  regulations 
utilized  to  administer  the  Community 
Facilities  loan  program  to  remove 
administrative  requirements  and  the 
requirement  to  complete  Forms  RD 
1942-14.  1942-43,  and  1942-45  from 
Federal  regulations.  Forms  RD  1942-14, 
1942-43.  and  1942-45  are  completed  by 
Federal  employees  processing  loan 
requests  to  siunmarize  information 
concerning  project  feasibility.  Removal 
of  the  forms  from  the  regulation  wrill 
allov\r  us  to  consolidate  the  forms  and 
print  a  specialized  project  summary  for 
each  project  from  information  entered 
into  the  Rural  Development  automated 
system. 

EFFECTIVE  DATE:  September  27,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Spieldenner,  Commimity  Programs 
Senior  Loan  specialist.  Rural  Housing 
Service.  U.S.  Department  of  Agriculture. 
STOP  0787, 1400  Independence  Avenue 
SW.,  Washington.  DC  20250-0787, 
telephone:  (202)  720-9700. 
SUPPLEMENTARY  INFORMATION: 

Classification 

This  action  is  not  subject  to  the 
provisions  of  Executive  Order  12866 
since  it  involves  only  internal  Agency 
management.  This  action  is  not 


published  for  proposed  rulemaking 
because  it  involves  only  internal  Agency 
management  and  publication  for  notice 
and  comment  is  not  necessary. 

Programs  A£fected 

The  Catalog  of  Federal  Domestic 
Assistance  Program  impacted  by  this 
action  is  10.766,  Community  Facilities 
Loans  and  Grants. 

Intergovernmental  Review 

These  loans  are  subject  to  the 
provisions  of  Executive  Order  12372, 
which  require  intergovernmental 
consultation  with  State  and  local 
officials.  RHS  conducts 
intergovernmental  consultations  for 
each  loan  in  the  manner  delineated  in 
7  CFR,  part  3015  subpart  V. 

Civil  Justice  Reform 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  In  accordance  with  this 
rule:  (1)  All  State  and  local  laws  and 
regulations  that  are  in  conflict  with  this 
rule  will  be  preempted;  (2)  except  as 
expressively  provided  in  the  regulation, 
no  retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
of  the  National  Appeals  Division  (7  CFR 
part  11)  must  be  exhausted  before 
bringing  suit  in  court  challenging  action 
taken  tmder  this  rule. 

Environmental  Impact  Statement 

The  action  has  been  reviewed  in 
accordance  with  7  CFR  part  1940. 
subpart  G.  "Enviroiunental  Program." 
The  Agency  has  determined  that  this 
action  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  humcm  environment  and, 
in  accordance  with  the  National 
Environmental  Policy  Act  of  1969,  42 
U.S.C.  4321  etseq.,  an  Environmental 
Impact  Statement  is  not  required. 

Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  2  U.S.C. 
chapters  17A  and  25,  established 
requirements  for  Federal  agencies  to 
assess  the  effects  of  their  regulatory 
actions  on  State,  local,  and  tribal 
governments  and  the  private  sector. 
Under  section  202  of  the  UMRA,  RHS 
generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  Federal  mandates  that  may  result 
in  expenditures  to  State,  local,  or  tribal 


governments,  in  the  aggregate,  or  to  the 
private  sector,  of  $100  million  or  more 
in  any  1  year.  When  such  a  statement 
is  needed  for  a  rule,  section  205  of  the 
UMRA  generally  requires  RHS  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  This  rule  contains  no 
Federal  mandates  (under  the  regulatory 
provisions  of  title  II  of  the  UMRA)  for 
State,  local,  and  tribal  governments  or 
the  private  sector.  Therefore,  this  rule  is 
not  subject  to  the  requirements  of 
sections  202  and  205  of  the  UMRA. 

Regulatory  Flexibility  Act 

This  rule  has  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612).  The  imdersigned  has 
determined  and  certified  by  signature  of 
this  document  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  smdl  entities 
since  this  rulemaking  action  does  not 
involve  a  new  or  expanded  program. 

Implementation 

It  is  the  poUcy  of  this  Department  that 
rules  relating  to  public  property,  loans, 
grants,  benefits,  or  contracts  shall 
comply  with  5  U.S.C.  553, 
notwithstanding  the  exemption  of  that 
section  with  respect  to  such  rules.  This 
action  is  not  published  for  proposed 
rulemaking  because  it  involves  only 
internal  Agency  management  and 
publication  for  notice  and  comment  is 
imnecessary. 

Paperwork  Reduction  Act 

The  information  collection  and 
recordkeeping  requirements  contained 
in  this  regulation  have  been  approved 
by  the  Office  of  Management  and 
Budget  (OMB)  under  the  provisions  of 
44  U.S.C.  chapter  35  and  were  assigned 
OMB  control  number  0575-0015  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  Under  the 
Paperwork  Reduction  Act  of  1955.  no 
person  is  required  to  respond  to  a 
collection  of  information  unless  it 
displays  a  valid  OMB  control  number. 
This  final  rule  does  not  impose  any  new 
information  or  recordkeeping 
requirements. 


UMI 
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Discussion 

The  Agency  has  determined  that 
internal  administrative  forms  completed 
by  Agency  employees  are  not  subject  to 
Federal  regulatory  requirements  when 
information  is  obtained  from  other 
OMB-approved  forms.  Removal  of 
administrative  processing  requirements 
and  administrative  forms  will  improve 
our  ability  to  modernize  our 
documentation  process  used  to 
determine  project  feasibility  and 
eligibility  for  program  funding.  We  are 
developing  a  customized  project 
summary'  for  each  project  with  our 
automated  system  to  replace  Forms  RD 
1942-14,  1942^3,  and  1942-45. 

List  of  Subjects  in  7  CFR  Part  1942 

Community  De\'elopment, 
Community  Facilities,  Loan  programs — 
Housing  and  Community  Development, 
Loan  security.  Rural  areas.  Waste 
treatment  and  disposal — Domestic. 
Water  supply — Domestic. 

PART  1942— ASSOCIATIONS 

1.  The  authority'  citation  for  part  1942 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301:  7  U.S.C.  1932:  7 
U.S.C.  1989:  16  U.S.C.  1005. 

Subpart  A — Community  Facilities 
Loans  1 

2.  Section  1942.5  is  amended  by 
revising  paragraphs  {a)(l),  introductory, 
(a)(2).  (a)(3),  (b){l)(ii)(C),  the 
introductory  text  of  (c)  and  paragraph 
(c)(3)  to  read  as  follows: 

§  1942.5    Application  review  and  approval. 

(a)  *   *   * 

(1)  The  Rural  Development  manager 
will  complete  the  project  simunary. 
including  written  analysis  and 
recommendations,  and  will  prepare  a 
draft  letter  of  conditions  listing  all  the 
requirements  that  the  applicant  must 
agree  to  meet  within  a  specific  time. 
***** 

(2)  The  State  staff  engineer  or 
architect,  as  appropriate,  will  include  a 
written  analysis  and  recommendations 
on  the  project  summary. 

(1)  The  Chief,  Community  Programs 
or  Community  and  Business  Programs, 
will  review  the  assembled  application 
and  include  in  the  project  summary'  a 
written  analysis  and  recommendations, 
including  the  availability  of  other  credit 
and  other  eligibility  determinations.  The 
draft  letter  of  conditions  will  be 
reviewed  and  any  necessary 
modifications  made. 

(b)*  *   * 

(D*  *   * 

(ii)*  *  * 


(C)  Commimity  Facilities  Project 
Sununary. 

(c)  For  all  applications.  All  letters  of 
conditions  will  be  addressed  to  the 
applicant,  signed  by  the  Rural 
Development  Manager  or  other  Agency 
representative  designated  by  the  State 
Director,  and  delivered  to  the  applicant. 
Upon  signing  the  letter  of  conditions, 
the  Rural  Development  Manager  will 
send  two  copies  of  the  letter  of 
conditions  and  two  copies  of  the  project 
summary  to  the  State  Director.  The  State 
Director  will  immediately  send  one 
copy  of  the  project  summary  and  a  copy 
of  tiie  letter  of  conditions  to  the 
National  Office,  Attention:  Community 
Programs.  The  Rural  Development 
Manager,  with  assistance  as  needed 
from  the  State  Office,  will  discuss  the 
requirements  of  the  letter  of  conditions 
with  the  applicant's  representatives  and 
afford  them  an  opportunity  to  execute 
Form  RD  1942-46. 
***** 

(3)  If  the  applicant  accepts  the  letter 
of  conditions,  the  Rural  Development 
Manager  will  forward  the  executed 
Form  RD  1942-46  and  a  signed  and  an 
unsigned  copy  of  Form  RD  1940-1  to 
the  State  Director. 


3.  Section  1942.17(f)  is  amended  by 
revising  paragraph  {f)(l)  to  read  as 
follows: 

§  1 942.1 7    Community  facilities. 

*         *        *     -  *         * 

(f)  *   *   *— (1)  General.  Each  loan  will 
bear  interest  at  the  rate  prescribed  in  RD 
Instruction  440.1.  exhibit  B  (available  in 
any  Rural  Development  office).  The 
interest  rates  will  be  set  by  Rural 
Development  at  least  for  each  quarter  of 
the  fiscal  year.  All  rates  will  be  adjusted 
to  the  nearest  one-eighth  of  1  percent. 
The  applicant  may  submit  a  written 
request  prior  to  loan  closing  that  the 
interest  rate  charged  on  the  loan  be  the 
lower  of  the  rate  in  effect  at  the  time  of 
loan  approval  or  the  rate  in  effect  at  the 
time  of  loan  closing.  If  the  interest  rate 
is  to  be  that  in  effect  at  loan  closing,  the 
interest  rate  charged  on  a  loan  involving 
multiple  advancesjjf  Rural 
Development  funds,  using  temporary 
debt  instruments,  shall  be  that  in  effect 
on  the  date  when  the  first  temporary 
debt  instrument  is  issued.  If  no  written 
request  is  received  from  the  applicant 
prior  to  loan  closing,  the  interest  rate 
charged  on  the  loan  will  be  the  rate  in 
effect  at  the  time  of  loan  approval. 


Subpart  C— Fire  and  Rescue  Loans 
§1942.108    [Amended] 

4.  Section  1942.108(b)  is  removed  and 
reserved. 

Dated:  September  20.  2002. 
Arthur  A.  Garcia, 

Administrator,  Rural  Housing  Sen'ice. 

[FR  Doc.  02-24621  Filed  9-26-02;  8:45  ami 

BtLUNG  CODE  3410-XV-P 

DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  72 

tOocket  No.  01-110-2] 

Texas  (Splenetic)  Fever  in  Cattle; 
Incorporation  by  Reference 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Affirmation  of  interim  rule  as ' 
final  rule.  i* 

SUMMARY:  We  are  adopting  as  a  final 
rule,  without  change,  an  interim  rule 
that  amended  the  Texas  (splenetic)  fever 
in  cattle  regulations  by  updating  the 
incorporation  by  reference  of  the  Texas 
Animal  Health  Commission  regulations 
that  contain  the  description  of  the  areas 
in  Texas  quarantined  because  of  ticks. 
The  interim  rule  was  necessary  to 
update  the  incorporation  by  reference  to 
reflect  the  effective  date  of  the  current 
Texas  Animal  Health  Commission 
regulations  that  describe  the 
quarantined  area. 
EFFECTIVE  DATE:  The  interim  rule 
became  effective  on  April  16,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Glen  Garris,  Senior  Staff  Officer, 
Invasive  Species  Team,  Animal  Health 
Programs  Staff,  VS,  APHIS,  4700  River 
Road  Unit  33,  Riverdale,  MD  20737- 
1231;  (301)  734-8093. 
SUPPLEMENTARY  INFORMATION: 

Background 

In  an  interim  rule  effective  and 
published  in  the  Federal  Register  on 
April  16,  2002  (67  FR  18466-18467. 
Docket  No.  01-110-1),  we  amended  the 
Texas  (splenetic)  fever  in  catde 
regulations  in  9  CFR  part  72  by  updating 
the  incorporation  by  reference  of  the 
Texas  Animal  Health  Commission 
regulations  that  contain  the  description 
of  the  areas  in  Texas  quarantined 
because  of  ticks.  The  interim  rule  was 
necessary  to  update  the  incorporation 
by  reference  to  reflect  the  effective  date 
of  the  current  Texas  Animal  Health 
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Commission  regulations  that  describe 
the  quarantined  area. 

Comments  on  the  interim  rule  were 
required  to  be  received  on  or  before  June 
17,  2002.  We  did  not  receive  any 
comments.  Therefore,  for  the  reasons 
given  in  the  interim  rule,  we  are 
adopting  the  interim  rule  as  a  final  rule. 

This  action  also  affirms  the 
information  contained  in  the  interim 
rule  concerning  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act, 
Executive  Orders  12372  and  12988,  and 
the  Paperwork  Reduction  Act. 

Further,  for  this  action,  the  Office  of 
Management  and  Budget  has  waived  its 
review  under  Executive  Order  12866. 

List  of  Subjects  in  9  C311  Part  72 

Animal  diseases.  Cattle,  Incorporation 
by  reference.  Quarantine, 
Transportation. 

PART  72— TEXAS  (SPLENETIC)  FEVER 
IN  CATTLE 

Accordingly,  we  are  adopting  as  a 
final  rule,  without  change,  the  interim 
rule  that  amended  9  CFR  part  72  and 
that  was  published  at  67  FR  1846&- 
18467  on  April  16.  2002. 

Authority:  7  U.S.C.  8303,  8304,  8305,  8306. 
8308,  8313.  and  8315;  7  CFR  2.22.  2.80.  and 
371.4. 

Done  in  Washington,  E)C,  this  23rd  day  of 
September.  2002. 
Peter  Femandez, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 

[FR  Doc.  02-24601  Filed  9-2&-02;  8:45  am) 
BILIJNG  COOE  3410-34-P 


SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  121 

Small  Business  Size  Standards; 
Waiver  of  ttte  Nonmanufacturer  Rule 

agency:  Small  Business  Administration 

(SBA). 

ACTION:  Final  rule,  and  request  for 

conunents. 

summary:  The  SBA  originally 
announced  its  final  decision  to  grant  the 
Nonmanufacturer  Rule  for  bearings, 
plain,  immoimted  and  bearings 
mounted  which  was  published  in  the 
Federal  Register  on  May  30,  2002  (67 
FR  37665).  SBA  became  aware  of  the 
possible  existence  of  a  small  business 
manufactiuer  for  bearings,  plain, 
immounted,  under  North  American 
Industry  Classification  333613,  Product 
Service  Code  (PSC)  3120.  The  purpose 
of  this  notice  is  to  notify  the  public  of 
this  small  business  manufactiuer  of 


bearings,  plain,  uiunounted  under  PSC 
3120  and  to  retain  a  waiver  of  the 
Nonmanufacturer  Rule  for  bearings, 
mounted  under  PSC  3130  and  solicit 
comments  from  interested  parties. 

DATES:  Comments  and  soiuces  must  be 
submitted  on  or  before  October  1 1 , 
2002. 

ADDRESSES:  Edith  G.  Butler,  Program 
Analyst,  Small  Business 
Administration,  409  3rd  Street,  SW., 
Washington  DC,  20416. 

FOR  FURTHER  INFORMATION  CONTACT: 

Edith  G.  Butler,  Tel:  (202)  619-0422 

SUPPLEMENTARY  INFORMATION:  Public 
Law  100-656,  enacted  on  November  15, 
1988,  incorporated  into  the  Small 
Business  Act  the  previously  existing 
regulation  that  recipients  of  Federal 
contracts  set  aside  for  small  businesses 
or  SBA  8(a)  Program  procurement  must 
provide  the  product  of  a  small  business 
manufactiuer  or  processor,  if  the 
recipient  is  other  than  the  actual 
manufacturer  or  processor.  This 
requirement  is  commonly  referred  to  as 
the  Noiunanufacturer  Rule.  The  SBA 
regulations  imposing  this  requirement 
are  found  at  13  CFR  121.906(b)  and 
121.1106(b).  Section  303(h)  of  the  law 
provides  for  waiver  of  this  requirement 
by  SBA  for  any  "class  of  products"  for 
which  there  are  no  small  business 
manufacturers  or  processors  in  the 
Federal  market.  To  be  considered 
available  to  participate  in  the  Federal 
market  on  these  classes  of  products,  a 
small  business  manufactiuer  must  have 
submitted  a  proposal  for  a  contract 
solicitation  or  received  a  contract  from 
the  Federal  government  within  the  last 
24  months.  The  SBA  defines  "class  of 
products"  based  on  two  coding  systems. 
The  first  is  the  Office  of  Management 
and  Budget  North  American  Industry 
Classification  System.  The  second  is  the 
Product  and  Service  Code  established 
by  the  Federal  Procurement  Data 
System. 

Barry  S.  Meltz, 

Deputy  Associate  Administrator  for 
Government  Contracting. 
[FR  Doc.  02-24558  Filed  9-26-02:  8:45  am] 
BILUNQ  COOE  802S-01-P 


DEPARTMENT  OF  TRANSPORTATION 
il  Aviation  Administration 


14  CFR  Part  23 

[DoclcM  No.  CE190;  Special  Conditions  No. 
23-130-SC] 

Special  CondKlons:  CenTex 
Aerospace,  Inc.;  Beech  Model  A36 
airplane,  Installation  of  Full  AuttKMlty 
Digital  Engine  Control  (FADEC) 
System  arKl  ttte  Protection  of  the 
System  from  the  Effects  of  High 
Intensity  Radiated  Fields  (HIRF) 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  special  conditions;  request 
for  comments. 

SUMMARY:  These  special  conditions  are 
issued  to  CenTex  Aerospace,  Inc.;  7805 
Karl  May  Drive;  Waco,  Texas  76708  for 
the  Beech  Model  A36  airplane.  This 
airplane  will  have  a  novel  or  unusual 
design  featiu«(s)  associated  with  the 
installation  of  an  engine  that  uses  an 
electronic  engine  control  system  in 
place  of  the  engine's  mechanical  system. 
The  applicable  airworthiness 
regulations  do  not  contain  adequate  or 
appropriate  safety  standards  for  this 
design  feature.  These  special  conditions 
contain  the  additional  safety  standards 
that  the  Administrator  considers 
necessary  to  establish  a  level  of  safety 
equivalent  to  that  established  by  the 
existing  airworthiness  standards. 
DATES:  The  effective  date  of  these 
special  conditions  is  September  18, 
2002.  Comments  must  be  received  on  or 
before  October  28,  2002. 
ADDRESSES:  Comments  may  be  mailed 
in  duplicate  to:  Federal  Aviation 
Administration,  Regional  Counsel, 
ACE-7,  Attention:  Rules  Docket  Clerk, 
Docket  No.  CE190,  Room  506,  901 
Locust,  Kansas  City,  Missouri  64106.  All 
comments  must  be  marked:  Docket  No. 
CE190.  Comments  may  be  inspected  in 
the  Rules  Docket  weelidays,  except 
Federal  holidays,  between  7:30  a.m.  and 
4  p.m. 

FOR  FURTHER  INFORMATION  CONTACT:  Wes 
Ryan,  Federal  Aviation  Administration, 
Aircraft  Certification  Service,  Small 
Airplane  Directorate,  ACE-111,  901 
Locust,  Room  301,  Kansas  City, 
Missouri  64106;  816-329-4127  fax  816- 
329-4090. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
has  determined  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable  because  these 
procedures  would  significantly  delay 
issuance  of  the  approval  design  and 
thus  delivery  of  the  affected  aircraft.  In 
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addition,  the  substance  of  these  special 
conditions  has  been  subject  to  the 
public  comment  process  in  several  prior 
instances  with  no  substantive  comments 
received.  The  FAA  therefore  finds  that 
good  cause  exists  for  making  these 
special  conditions  effective  upon 
issuance. 

Comments  Invited 

Interested  persons  are  invited  to 
submit  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
regulatory  docket  or  special  condition 
number  and  be  submitted  in  duplicate 
to  the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  by  the  Administrator.  The 
special  conditions  may  be  changed  in 
light  of  the  comments  received.  All 
comments  received  will  be  available  in 
the  Rules  Docket  for  examination  by 
interested  persons,  both  before  and  after  ■ 
the  closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  persormel  concerning 
this  rulemaking  will  be  filed  in  the 
docket.  Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  include  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
CE190."  The  postcard  will  be  date 
stamped  and  returned  to  the 
commenter. 

Background 

On  February  11,  2002,  CenTex 
Aerospace,  Inc.  applied  for  a 
supplemental  type  certificate  for  their 
Beech  Model  A36  airplane.  The  Beech 
Model  A36  is  powered  by  a  Teledyne 
Continental  Motors  model  IOF-550-B 
engine.  This  engine  incorporates  Full 
Authority  Digital  Electronic  Controls. 

Type  Certification  Basis 

Under  the  provisions  of  14  CFR 
§  21.101,  CenTex  Aerospace,  Inc.  must 
show  that  the  Beech  Model  A36  meets 
the  applicable  provisions  of  14  CFR  part 
23,  as  amended  by  Amendments  23-1 
through  23-53  thereto. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(i.e.,  14  CFR  part  23)  do  not  contain 
adequate  or  appropriate  safety  standards 
for  the  Beech  Model  A36  because  of  a 
novel  or  unusual  design  feature,  special 
conditions  are  prescribed  under  the 
provisions  of  §  21.16. 

In  addition  to  the  applicable 
airworthiness  regulations  and  special 
conditions,  the  Beech  Model  A36  must 
comply  with  the  fuel  vent  and  exhaust 
emission  requirements  of  14  CFR  part 


34  and  the  noise  certification 
requirements  of  14  CFR  part  36,  and  the 
FAA  must  issue  a  finding  of  regulatory 
adequacy  pursuant  to  section  611  of 
Public  Law  92-574,  the  "Noise  Control 
Act  of  1972." 

Special  conditions,  as  appropriate,  as 
defined  in  §  11.19,  are  issued  in 
accordance  with  §  11.38,  and  become 
part  of  the  type  certification  basis  in 
accordance  with  §21.101. 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  the  type  certificate 
for  that  model  be  amended  later  to 
include  any  other  model  that 
incorporates  the  same  novel  or  iinusual 
design  feature,  the  special  conditions 
would  also  apply  to  the  other  model 
under  the  provisions  of  §  21.101. 

Novel  or  Unusual  Design  Features 

The  Beech  Model  A36  will 
incorporate  the  following  novel  or 
unusual  design  features: 

The  CenTex  Aerospace,  Inc.  Beech 
Model  A36  airplane  will  use  an  engine 
that  includes  an  electronic  control 
system  with  full  engine  authority 
capability. 

Many  advanced  electronic  systems  are 
prone  to  either  upsets  or  damage,  or 
both,  at  energy  levels  lower  than  analog 
systems.  The  increasing  use  of  high 
power  radio  frequency  emitters 
mandates  requirements  for  improved 
high  intensity  radiated  fields  (HIRF) 
protection  for  electrical  and  electronic 
equipment.  Since  the  electronic  engine 
control  system  used  on  the  CenTex 
Aerospace,  Inc.  Beech  Model  A36  will 
perform  critical  functions,  provisions 
for  protection  from  the  effects  of  HIRF 
fields  should  be  considered  and,  if 
necessary,  incorporated  into  the 
airplane  design  data.  The  FAA  policy 
contained  in  Notice  8110.71,  dated 
April  2, 1998,  establishes  the  HIRF 
energy  levels  that  airplanes  will  be 
exposed  to  in  service.  The  guidelines  set 
forth  in  this  Notice  are  the  result  of  an 
Aircraft  Certification  Service  review  of 
existing  policy  on  HIRF,  in  light  of  the 
ongoing  work  of  the  ARAC 
Electromagnetic  Effects  Harmonization 
Working  Group  (EEHWG).  The  EEHWG 
adopted  a  set  of  HIRF  envirormient 
levels  in  November  1997  that  were 
agreed  upon  by  the  FAA,  JAA,  and 
industry  participants.  As  a  result,  the 
HIRF  environments  in  this  notice  reflect 
the  environment  levels  recommended 
by  this  working  group.  This  notice  states 
that  a  full  authority  digital  engine 
control  is  an  example  of  a  system  that 
should  address  the  HIRF  environments. 

Even  though  the  control  system  will 
be  certificated  as  part  of  the  engine,  the. 
installation  of  an  engine  with  an 


electronic  control  system  requires 
evaluation  due  to  the  possible  effects  on 
or  by  other  airplane  systems  (e.g.,  radio 
interference  with  other  airplane 
electronic  systems,  shared  engine  and 
airplane  power  sources).  The  regulatory 
requirements  in  14  CFR  part  23  for 
evaluating  the  installation  of  complex 
systems,  including  electronic  systems, 
are  contained  in  §  23.1309.  However, 
when  §  23.1309  was  developed,  the  use 
of  electronic  control  systems  for  engines 
was  not  envisioned;  therefore,  the 
§  23.1309  reqi^irements  were  not 
applicable  to  systems  certificated  as  part 
of  the  engine  (reference  §  23.1309(f)(1)). 
Also,  electronic  control  systems  often 
require  inputs  from  airplane  data  and 
power  sources  and  outputs  to  other 
airplane  systems  (e.g.,  automated 
cockpit  powerplant  controls  such  as 
mixture  setting).  Although  the  parts  of 
the  system  that  are  not  certificated  with 
the  engine  could  be  evaluated  using  the 
criteria  of  §  23.1309,  the  integral  nature 
of  systems  such  as  these  makes  it 
unfeasible  to  evaluate  the  airplane 
portion  of  the  system  without  including 
the  engine  portion  of  the  system. 
However,  §  23.1309(fl(l)  again  prevents 
complete  evaluation  of  the  installed 
airplane  system  since  evaluation  of  the 
engine  system's  effects  is  not  required. 

Thereiore,  special  conditions  are 
proposed  for  the  CenTex  Aerospace, 
Lie.,  Beech  Model  A36  to  provide  HIRF 
protection  and  to  evaluate  the 
installation  ofthe  electronic  engine 
control  system  for  compliance  with  the 
requirements  of  §  23.1309(a)  through  (e) 
at  Amendment  23—46. 

Applicability 

As  discussed  above,  these  special 
conditions  are  applicable  to  the  Beech 
Model  A36.  Should  CenTex  Aerospace, 
Inc.  apply  at  a  later  date  for  a  change  to 
the  type  certificate  to  include  another 
model  incorporating  the  same  novel  or 
unusual  design  feature,  the  special 
conditions  would  apply  to  that  model  as 
well  under  the  provisions  of  §  21.101. 

Conclusion 

This  action  affects  only  certain  novel 
or  unusual  design  features  on  one  Beech 
model  A36  airplane.  It  is  not  a  rule  of 
general  applicability,  and  it  affects  only 
the  applicant  who  applied  to  the  FAA 
for  approval  of  these  features  on  the 
airplane. 

The  substance  of  these  special 
conditions  has  been  subjected  to  the 
notice  and  comment  period  in  several 
prior  instances  and  has  been  derived 
without  substantive  change  from  those 
previously  issued.  It  is  unlikely  that 
prior  public  comment  would  result  in  a 
significant  change  from  the  substance 
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contained  herein.  For  this  reason,  and 
because  a  delay  woidd  significantly 
affect  the  certification  of  the  airplane, 
which  is  imminent,  the  FAA  has 
determined  that  prior  public  notice  and 
comment  are  imnecessary  and 
impracticable,  and  good  cause  exists  for 
adopting  these  special  conditions  upon 
issuance.  The  FAA  is  requesting 
conunents  to  allow  interested  persons  to 
submit  views  that  may  not  have  been 
submitted  in  response  to  the  prior 
opportunities  for  comment  described 
above. 

List  of  Subjects  in  14  CFR  Part  23 

Aircraft,  Aviation  safety.  Signs  and 
symbols. 

Citation 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  49  U.S.C.  106(g),  40113  and 
44701;  14  CFR  21.16  and  21.101;  and  14  CFR 
11.38  and  11.19. 

The  Special  Conditions 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  follovtring  special 
conditions  are  issued  as  part  of  the  type 
certification  basis  for  the  CenTex 
Aerospace,  Inc.,  Beech  Model  A36 
airplane. 

1.  High  Intensity  Radiated  Fields 
(HIRF)  Protection.  In  showing 
compliance  with  14  CFR  part  21  and  the 
airworthiness  requirements  of  14  CFR 
part  23,  protection  against  hazards 
caused  by  exposure  to  HIRF  fields  for 
the  full  authority  digital  engine  control 
system,  which  performs  critical 
functions,  must  be  considered.  To 
prevent  this  occurrence,  the  electronic 
engine  control  system  must  be  designed 
and  installed  to  ensure  that  the 
operation  and  operational  capabilities  of 
this  critical  system  are  not  adversely 
affected  when  the  airplane  is  exposed  to 
high  energy  radio  fields. 

At  this  time,  the  FAA  and  other 
airworthiness  authorities  are  unable  to 
precisely  define  or  control  the  HIRF 
energy  level  to  which  the  airplane  will 
be  exposed  in  service;  therefore,  the 
FAA  hereby  defines  two  acceptable 
interim  methods  for  complying  with  the 
requirement  for  protection  of  systems 
that  perform  critical  functions. 

(1)  The  applicant  may  demonstrate 
that  the  operation  and  operational 
capability  of  the  installed  electrical  and 
electronic  systems  that  perform  critical 
functions  are  not  adversely  affected 
when  the  aircraft  is  exposed  to  the 
external  HIRF  threat  environment 
defined  in  the  following  table: 


Frequency 

Field  strengtti 
(volts  per  meter) 

Peak 

Average 

lOkHz-IOOkHz 

50 

SO 

50 

100 

50 

SO 

100 

100 

700 

700 

2000 

3000 

3000 

1000 

3000 

2000 

600 

50 

100  kHz-500  kHz  

500  kHz-2  MHz 

50 
50 

2  MHz-30  MHz  ....„ 

»  MHz-70  MHz 

100 
50 

70  MHz-100  MHz 

100  MHz-200  MHz 

200  MHz-400  MHz 

400  MHz-700  MHz 

700  MHz-1  GHz 

50 
100 
100 

50 
100 

1  GHz-2  GHz  

200 

2  GHz-4  GHz  

200 

4  GHz-6  GHz  

200 

6  GHz-8  GHz  

200 

8  GHz-12  GHz 

300 

12GHZ-18GHZ  

200 

18  GHz-40  GHz  

200 

The  field  strengttis  are  expressed  in  terms 
of  peak  root-mean-square  (rms)  values. 


or, 

(2)  The  applicant  may  demonstrate  by 
a  system  test  and  analysis  that  the 
electrical  and  electronic  systems  that 
perform  critical  functions  can  withstand 
a  minimum  threat  of  100  volts  per  meter 
peak  electrical  strength,  without  the 
benefit  of  airplane  structural  shielding, 
in  the  fr^uency  range  of  10  KHz  to  18 
GHz.  When  using  this  test  to  show 
compliance  with  the  HIRF 
requirements,  no  credit  is  given  for 
signal  attenuation  due  to  installation. 
Data  used  for  engine  certification  may 
be  used,  when  appropriate,  for  airplane 
certification. 

2.  Electronic  Engine  Control  System. 
The  installation  of  the  electronic  engine 
control  system  must  comply  with  the 
requirements  of  §  23.1309(a)  through  (e) 
at  Amendment  23—46.  The  intent  of  this 
requirement  is  not  to  re-evaluate  the 
inherent  hardware  reliability  of  the 
control  itself,  but  rather  determine  the 
effects,  including  environmental  effects 
addressed  in  §  23.1309(e),  on  the 
airplane  systems  and  engine  control 
system  when  Installing  the  control  on 
the  airplane.  When  appropriate,  engine 
certification  data  may  be  used  when 
showing  compliance  vsith  this 
requirement. 

Issued  in  Kansas  City,  Missouri  on 
September  18,  2002. 
Michael  Gallagher, 

Manager,  Small  Airplane  Directorate,  Aircraft 

Certification  Service. 

[FR  Doc.  02-24667  Filed  9-26-02;  8:45  am] 

BILUNO  COOE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  23 

[Docket  No.  CE184,  SpwHal  Condition  23- 
11S-SC] 

Special  Conditions;  Avidyne 
Corporation,  Cirrus  Design 
Corporation  Model  SR2a/SR22; 
Protection  of  Systems  for  High 
Intensity  Radiated  Fields  (HIRF); 
Correction 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  special  conditions; 
correction. 

SUMMARY:  The  FAA  published  a 
document  in  the  Federal  Register  on 
May  24,  2002  (67  FR  36502),^onceming 
final  special  conditions  on  the  Avidyne 
Corporation  on  the  Cirrus  Design 
Corporation  Model  SR20/SR22.  There 
was  an  inadvertent  error  in  the 
preamble  of  the  special  conditions  in 
the  name  of  the  corporation.  This 
document  contains  a  correction  to  the 
name  of  the  company  under  the  Novel 
or  Unusual  Design  Features  section  of 
the  final  special  conditions. 

DATES:  The  effective  date  of  these 
corrected  special  conditions  is  May  7, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ervin  Dvorak,  Aerospace  Engineer, 
Standards  Office  (ACE-110).  Small 
Airplane  Directorate,  Aircraft 
Certification  Service,  Federal  Aviation 
Administration,  901  Locust.  Room  301, 
Kansas  City,  Missouri  64106;  telephone 
(816)  329-4123. 

SUPPLEMENTARY  INFORMATION: 

Need  for  Correction 

The  FAA  published  a  document  on 
May  24,  2002  (67  FR  36502)  that  issued 
final  special  conditions.  In  the 
document  under  the  Novel  or  Unusual 
Design  Features  section,  a  company  by 
the  name  of  "Carpenter  Avionics  Inc." 
appears,  and  it  should  have  read 
"Avidyne  Corporation."  This  document 
corrects  that  error. 

Correction  of  Publication 

Accordingly,  on  page  36503,  in 
column  3,  the  preamble  of  the  special 
conditions  is  corrected  to  remove  the 
name  "Carpenter  Avionics  Inc."  and  to 
replace  it  with  the  name  "Avidyne 
Corporation"  in  the  Novel  or  Unusual 
Design  Features  section. 
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Issued  in  Kansas  City.  Missouri  on 
September  17.  2002j 
Michael  Gallagher.  | 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 
|FR  Doc.  02-24666  Filed  9-26-02;  8:45  am] 

BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration   - 

14CFRPart2S 

[Docitet  No.  NM229.  Special  Conditions  No. 
25-21 4-SC] 


Special  Conditions:  Cessna  Model  680 
Sovereign;  High  Intensity  Radiated 
Fields  (HIRF) 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  special  conditions;  request 
for  comments. 

SUMMARY:  These  special  conditions  are 
issued  for  the  Cessna  Model  680 
Sovereign  airplane.  These  airplanes  will 
have  novel  and  unusual  design  features 
when  compared  to  the  state  of 
technology  envisioned  in  the 
airworthiness  standards  for  transport 
category  airplanes.  The  applicable 
airworthiness  regulations  do  not  contain 
adequate  or  appropriate  safety  standards 
for  the  protection  of  these  systems  from 
the  effects  of  high-intensity  radiated 
fields  (HIRF).  These  special  conditions 
contain  the  additional  safety  standards 
that  the  Administrator  considers 
necessary  to  establish  a  level  of  safety 
equivalent  to  that  provided  by  the 
existing  airworthiness  standards. 
DATES:  The  effective  date  of  these 
special  conditions  is  September  18, 
2002.  Comments  must  be  received  on  or 
before  October  28.  2002. 
ADDRESSES:  Comments  on  these  special 
conditions  may  be  mailed  in  duplicate 
to:  Federal  Aviation  Administration, 
Transport  Airplane  Directorate,  Attn: 
Rules  Docket  (ANM-113),  Docket  No. 
NM229, 1601  Lind  Avenue  SW., 
Renton,  Washington,  98055-4056;  or 
delivered  in  duplicate  to  the  Transport 
Airplane  Directorate  at  the  above 
address.  All  comments  must  be  marked: 
Docket  No.  NM229.  Comments  may  be 
inspected  in  the  Rules  Docket 
weekdays,  except  Federal  holidays, 
between  7:30  a.m.  and  4  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Quam,  FAA,  Standardization 
Branch,  ANM-113,  Transport  Airplane 
Directorate,  Aircraft  Certification 
Service,  1601  Lind  Avenue  SW., 
Renton,  Washington,  98055-4056; 


telephone  (425)  227-2145;  facsimile 
(425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

The  FAA  has  determined  that  notice 
and  opportunity  for  prior  public 
comment  hereon  is  unnecessary  as  the 
substance  of  these  special  conditions 
has  been  subject  to  Uie  public  comment 
process  in  several  prior  instances  with 
no  substantive  comments  received.  The 
FAA  therefore  finds  that  good  cause 
exists  for  making  these  special 
conditions  effective  upon  issuance; 
however,  the  FAA  invites  interested 
persons  to  participate  in  this  rulemaking 
by  submitting  written  comments,  data, 
or  views.  The  most  helpful  comments 
reference  a  specific  portion  of  the 
special  conditions,  explain  the  reason 
for  any  recommended  change,  and 
include  supporting  data.  We  ask  that 
you  send  us  two  copies  of  written 
comments. 

We  will  file  in  the  docket  all 
comments  we  receive,  as  well  as  a 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerning  these  special  conditions. 
The  docket  is  available  for  public 
inspection  before  and  after  the  comment 
closing  date.  If  you  wish  to  review  the 
docket  in  person,  go  to  the  address  in 
the  ADDRESSES  section  of  this  preamble 
between  7:30  a.m..  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

We  will  consider  all  comments  we 
receive  on  or  before  the  closing  date  for 
comments.  We  will  consider  comments 
filed  late  if  it  is  possible  to  do  so 
without  incurring  expense  or  delay.  We 
may  change  these  special  conditions  in 
light  of  the  comments  received. 

If  you  want  the  FAA  to  acknowledge 
receipt  of  your  comments  on  these 
special  conditions,  include  with  your 
comments  a  pre-addressed,  stamped 
postcard  on  which  the  docket  number 
appears.  We  will  stamp  the  date  on  the 
postcard  and  mail  it  back  to  you. 

Background 

On  November  29, 1999,  Cessna 
Aircraft  Company,  One  Cessna 
Boulevard.  Wichita,  KS  67277, 
submitted  an  application  for  a  new  type 
certificate  for  the  Cessna  Model  680 
Sovereign  airplane.  The  proposed  new 
model  is  a  twin  engine,  mediimi  size 
business  jet.  The  significant  airplane 
design  features  include  an  aluminum 
fuselage  and  wing.  The  significant 
systems  features  include  a  brand  new, 
state-of-the-art  integrated  avionics/ 
electronics  and  electrical  systems  suite. 
The  avionics/electronics  and  electrical 
systems  installed  in  this  airplane  have 
the  potential  to  be  vulnerable  to  high- 


intensity  radiated  fields  (HIRF)  external 
to  the  airplane. 

Tjrpe  Certification  Basis 

Under  the  provisions  of  14  CFR  21.17, 
the  Cessna  Aircraft  Company  must  show 
that  the  Model  680  Sovereign  airplane 
meets  the  provisions  of  14  CFR  part  25, 
effective  February  1, 1965,  as  amended 
by  Amendments  25-1  through  25-98;  14 
CFR  part  34,  effective  September  10, 
1990,  as  amended  by  any  amendment  in 
effect  on  the  date  of  certification;  14 
CFR  part  36,  effective  December  1, 1969, 
as  amended  by  Amendments  36-1 
through  any  amendment  in  effect  on  the 
date  of  certification.  Subsequent 
changes  have  been  made  to  §  21.101  as 
part  of  Amendment  21-77,  but  those 
changes  do  not  become  effective  until 
June  10,  2003. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regidations 
(i.e.,  part  25,  as  amended)  do  not 
contain  adequate  or  appropriate  safety 
standards  for  the  Cessna  Model  680 
Sovereign  airplane  because  of  novel  or 
unusual  design  features,  special 
conditions  are  prescribed  under  the 
provisions  of  14  CFR  21.16. 

In  addition  to  the  applicable 
airworthiness  regulations  and  special 
conditions,  the  Cessna  680  Sovereign 
airplane  must  comply  with  the  fuel  vent 
and  exhaust  emission  requirements  of 
14  CFR  part  34  and  the  noise 
certification  requirements  of  14  CFR 
part  36,  and  the  FAA  must  issue  a 
finding  of  regulatory  adequacy  pursuant 
to  section  611  of  Public  Law  92-574,  the 
"Noise  Control  Act  of  1972." 

Special  conditions,  as  defined  in  14 
CFR  11.19,  are  issued  in  accordance 
with  §  11.38,  and  become  part  of  the 
type  certification  basis  in  accordance 
with  §  21.101(b)(2),  Amendment  21-69, 
effective  September  16, 1991. 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  the  type  certificate 
for  that  model  be  amended  later  to 
include  any  other  model  that 
incorporates  the  same  novel  or  unusual 
design  feature,  or  should  any  other 
model  already  included  on  the  same 
type  certificate  be  modified  to 
incorporate  the  same  novel  or  unusual 
design  feature,  the  special  conditions 
would  also  apply  to  the  other  model 
under  the  provisions  of  14  CFR 
21.101(a)(1),  Amendment  21-60, 
effective  September  16, 1991. 

Novel  or  Unusual  Design  Features 

The  Cessna  Model  680  Sovereign 
airplane  will  incorporate  brand  new 
avionics/electronics  and  electrical 
systems  that  will  perform  critical 
functions.  These  systems  may  be 
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vulnerable  to  HIRF  external  to  the 
airplane. 

Discussion 

There  is  no  specific  regulation  that 
addresses  protection  requirements  for 
electrical  and  electronic  systems  from 
HIRF.  Increased  power  levels  from 
ground-based  radio  transmitters  and  the 
growing  use  of  sensitive  avionics/ 
electronics  and  electrical  systems  to 
command  and  control  airplanes  have 
made  it  necessary  to  provide  adequate 
protection. 

To  ensure  that  a  level  of  safety  is 
achieved  equivalent  to  that  intended  by 
the  regulations  incorporated  by 
reference,  special  conditions  are  needed 
for  the  Cessna  Model  680  Sovereign 
airplane.  These  special  conditions 
require  that  new  avionics/electronics 
and  electrical  systems  that  perform 
critical  functions  be  designed  and 
installed  to  preclude  component 
damage  and  interruption  of  function 
due  to  both  the  direct  and  indirect 
effects  of  HIRF. 

High-Intensity  Radiated  Fields  (HIRF) 

With  the  trend  toward  increased 
power  levels  from  ground-based 
transmitters,  plus  the  advent  of  space 
and  satellite  conmumications  coupled 
with  electronic  command  and  control  of 
the  airplane,  the  immunity  of  critical 
digital  avionics/electronics  and 
electrical  systems  to  HIRF  must  be 
established. 

It  is  not  possible  to  precisely  define 
the  HIRF  to  which  the  airplane  will  be 
exposed  in  service.  There  is  also 
uncertainty  concerning  the  effectiveness 
of  airframe  shielding  for  HIRF. 
Furthermore,  coupling  of 
electromagnetic  energy  to  cockpit- 
installed  equipment  through  the  cockpit 
window  apertures  is  undefined.  Based 
on  surveys  and  analysis  of  existing  HIRF 
emitters,  an  adequate  level  of  protection 
exists  when  compliance  with  the  HIRF 
protection  specid  condition  is  shown 
with  either  paragraph  1  or  2  below: 

1.  A  minimum  threat  of  100  volts  rms 
(root-mean-square)  per  meter  electric 
field  strength  torn  10  KHz  to  18  GHz. 

a.  The  threat  must  be  applied  to  the 
system  elements  and  their  associated 
vdring  harnesses  without  the  benefit  of 
airframe  shielding. 

b.  Demonstration  of  this  level  of 
protection  is  established  through  system 
tests  and  analysis. 

2.  A  threat  external  to  the  airframe  of 
the  field  strengths  indicated  in  the 
following  table  for  the  frequency  ranges 
indicated.  Both  peak  and  average  field 
strength  components  from  the  table  are 
to  be  demonstrated. 


Frequency 

FieW  strength 
(volts  per  meter) 

Peak 

Average 

10  kHz-100  kHz  

50 

50 

50 

100 

50 

50 

100 

100 

700 

700 

2000 

3000 

3000 

1000 

3000 

2000 

600 

50 

100  kHz-500  kHz  

500  kHz-2  MHz 

50 
50 

2  MHz-30  MHz 

100 

30  MHz-70  MHz 

50 

70  MHz-100  MHz 

100  MHz-200  MHz 

200  MHz^MX)  MHz 

400  MHz-700  MHz  .._... 
700  MHz-1  GHz 

50 
100 
100 

50 
100 

1  GHz-2  GHz  

200 

2  GHz-4  GHz  

200 

4  GHz-6  GHz  

200 

6  GHz-8  GHz 

200 

8  GHz-12  GHz 

300 

12GHz-18GHz  

200 

18  GHz-40  GHz  

200 

The  field  strengths  are  expressed  in  terms 
of  peak  of  the  root-mean-square  (rms) 
over  the  complete  modulation  period. 

The  threat  levels  identified  above  are 
the  result  of  an  FAA  review  of  existing 
studies  on  the  subject  of  HIRF,  in  light 
of  the  ongoing  work  of  the 
Electromagnetic  Effects  Harmonization 
Working  Group  of  the  Aviation 
Rulemaking  Advisory  Committee. 

Applicability 

As  discussed  above,  these  special 
conditions  are  applicable  to  the  Cessna 
Model  680  Sovereign  airplane.  Should 
Cessna  Aircraft  Company  apply  at  a 
later  date  for  a  change  to  the  type 
certificate  to  include  another  model 
incorporating  the  same  novel  or  unusual 
design  feature,  these  special  conditions 
would  apply  to  that  model  as  well 
under  the  provisions  of  14  CFR 
§  21.101(a)(1),  Amendment  21-60, 
effective  September  16, 1991. 

Conclusion 

This  action  affects  only  certain  design  . 
features  on  the  Cessna  Model  680 
Sovereign  airplane.  It  is  not  a  rule  of 
general  applicability  and  affects  only 
the  applicant  who  applied  to  the  FAA 
for  approval  of  these  features  on  the 
airplane. 

The  substance  of  the  special 
conditions  for  these  airplanes  has  been 
subjected  to  the  notice  and  comment 
procedure  in  several  prior  instances  and 
has  been  derived  without  substantive 
change  from  those  previously  issued. 
Because  a  delay  would  significantly 
affect  the  certification  of  the  airplane, 
which  is  imminent,  the  FAA  has 
determined  that  prior  public  notice  and 
conunent  are  uimecessary  and 
impracticable,  and  good  cause  exists  for 
adopting  these  special  conditions 
immediately.  The  FAA  is  requesting 
conunents  to  allow  interested  persons  to 


submit  views  that  may  not  have  been' 
submitted  in  response  to  the  prior 
opportimities  for  comment  described 
above. 

List  of  Subfects  in  14  CFR  Part  25 

Aircraft,  Aviation  safety,  Reporting 
and  record  keeping  requirements. 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701, 
44702,  44704. 

The  Special  Conditions 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  following  special 
conditions  are  issued  as  part  of  the  type 
certification  basis  for  the  Cessna  Model 
680  Sovereign  airplane. 

1.  Protection  from  Unwanted  Effects 
of  High-Intensity  Radiated  Fields 
(HIRF).  Each  electrical  and  electronic 
system  that  performs  critical  functions 
must  be  designed  and  installed  to 
ensure  that  the  operation  and 
operational  capability  of  these  systems 
to  perform  critical  functions  are  not 
adversely  affected  when  the  airplane  is 
exposed  to  high  intensity  radiated 
fields. 

2.  For  the  purpose  of  these  special 
conditions,  the  following  definition 
applies:  Critical  Functions:  Functions 
whose  failure  would  contribute  to  or 
cause  a  failiure  condition  that  would 
prevent  the  continued  safe  flight  and 
landing  of  the  airplane. 

Issued  ifi  Renton,  Washington,  on 
September  18,  2002. 
Kalene  C.  Yanamura, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  02-24668  Filed  9-26-02;  8:45  am) 

BILUNG  CODE  4«1I>-1»-P 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Beneflta 
Administration 

29  CFR  Part  2590 
RIN  1210-AA62 

Interim  Final  Amsndmsnt  for  Mental 
Health  Parity 

AGENCY:  Pension  and  Welfare  Benefits 
Administration,  Department  of  Labor. 
ACTION:  Interim  final  amendment  to 
regulation. 

SUMMARY:  This  document  contains  an 
interim  final  amendment  to  modify  the 
simset  date  of  interim  final  regulations 
under  the  Mental  Health  Parity  Act 
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(MHPA)  to  be  consistent  with  legislation 
passed  during  the  107th  Congress. 
DATES:  Effective  date.  The  interim  fin^l 
amendment  is  effective  September  30, 
2001. 

Applicability  dates.  The  requirements 
of  the  interim  final  amendment  apply  to 
group  health  plans  and  health  insurance 
issuers  offering  health  insurance 
coverage  in  connection  with  a  group 
health  plan  beginning  September  30, 
2001. 

The  MHPA  interim  final  amendment 
extends  the  original  sunset  date  ft-om 
September  30,  2001  to  December  31, 
2002.  Pursuant  to  the  extended  sunset 
date,  MHPA  requirements  do  not  apply 
to  benefits  for  services  furnished  on  or 
after  December  31.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Connor,  Pension  and  Welfare 
Benefits  Administration,  Department  of 
L,abor,  at  (202)  693-8335.  Customer 
Service  Information:  Individuals 
interested  in  obtaining  additional 
information  on  the  Mental  Health  Parity 
Act  and  other  health  care  laws  may 
request  copies  of  Department  of  Labor 
publications  concerning  changes  in 
health  care  law  bv  calling  the  PWBA 
Toil-Free  Hotline  at  1-866-275-7922. 
Information  on  the  Mental  Health  Parity 
Act  and  other  health  care  laws  is  also 
available  on  the  Department  of  Labor's 
Web  site  (http://www.dol.gov/pwba). 

SUPPLEMENTARY  INFORMATION: 
A.  Background 

The  Mental  Health  Parity  Act  of  1996 
(MHPA)  was  enacted  on  September  26, 
1996  {Pub.  L.  104-204.  110  Stat.  2944). 
MHPA  amended  the  Employee 
Retirement  Income  Security  Act  of  1974 
(ERISA)  and  the  Public  Health  Service 
Act  (PHS  Act)  to  provide  for  parity  in 
the  application  of  annual  and  lifetime 
dollar  limits  on  mental  health  benefits 
with  dollar  limits  on  medical/surgical 
benefits.  Provisions  implementing 
MHPA  were  later  added  to  the  Internal 
Revenue  Code  of  1986  (Code)  under  the 
Taxpayer  Relief  Act  of  1997  (Pub.  L. 
105-34.  Ill  Stat.  1080). 

The  provisions  of  MHPA  are  set  forth 
in  Part  7  of  Subtitle  B  of  Title  I  of 
ERISA,  Chapter  100  of  Subtitle  K  of  the 
Code,  and  Title  XXVII  of  the  PHS  Act.i 
The  Secretaries  of  Labor,  the  Treasury, 
and  Health  and  Human  Services  share 
jurisdiction  over  the  MHPA  provisions. 
These  provisions  are  substantially 
similar,  except  as  follows: 


'  Part  7  of  Subtitle  B  of  Title  I  of  ERISA.  Chapter 
100  of  Subtitle  K  of  the  Code,  and  Title  XXVII  of 
the  PHS  Act  were  added  by  the  Health  Insurance 
Portabilitv  and  Accountability  Act  of  1996  (HIPAA), 
Pub.  L.  104-191. 


•  The  MHPA  provisions  in  ERISA 
generally  apply  to  all  group  health  plans 
other  than  governmental  plans,  church 
plans,  and  certain  other  plans.  These 
provisions  also  apply  to  health 
insurance  issuers  that  offer  health 
insurance  coverage  in  connection  with 
such  group  health  plans.  Generally,  the 
Secretary  of  Labor  enforces  the  MHPA 
provisions  in  ERISA,  except  that  no 
enforcement  action  may  be  taken  by  the 
Secretary  against  issuers.  However, 
individuals  may  generally  pursue 
actions  against  issuers  imder  ERISA 
and.  in  some  circumstances,  under  State 
law. 

•  The  MHPA  provisions  in  the  Code 
generally  apply  to  all  group  health  plans 
other  than  governmental  plans,  but  they 
do  not  apply  to  health  insurance  issuers. 
A  taxpayer  that  fails  to  comply  with 
these  provisions  may  be  subject  to  an 
excise  tax  under  section  4980D  of  the 
Code. 

•  The  MHPA  provisions  in  the  PHS 
Act  generally  apply  to  health  insurance 
issuers  that  offer  health  insurance 
coverage  in  connection  with  group 
health  plans  and  to  certain  State  and 
local  governmental  plans.  States,  in  the 
first  instance,  enforce  the  PHS  Act  with 
respect  to  issuers.  Only  if  a  State  does 
not  substantially  enforce  any  provisions 
under  its  insurance  laws  will  the 
Department  of  Health  and  Human 
Services  enforce  the  provisions,  through 
the  imposition  of  civil  money  penalties. 
Moreover,  no  enforcement  action  may 
be  taken  by  the  Secretary  of  Health  and 
Human  Services  against  any  group 
health  plan  except  certain  State  and 
local  governmental  plans. 

B.  Overview  of  MHPA 

The  MHPA  provisions  are  set  forth  in 
section  712  of  ERISA,  section  9812  of 
the  Code,  and  section  2705  of  the  PHS 
Act.  MHPA  applies  to  a  group  health 
plan  (or  health  insurance  coverage 
offered  by  issuers  in  cofinection  with  a 
group  health  plan)  that  provides  both 
medical/surgical  benefits  and  mental 
health  benefits.  MHPA's  original  text 
included  a  sunset  provision  specifying 
that  MHPA's  provisions  would  not 
apply  to  benefits  for  services  furnished 
on  or  after  September  30.  2001.  On 
December  22. 1997  the  Departments  of 
Labor,  the  Treasury,  and  Health  and 
Human  Services  issued  interim  final 
regulations  under  MHPA  in  the  Federal 
Register  (62  FR  66931).  The  interim 
final  regulations  included  this  statutory 
sunset  date. 

On  January  10.  2002,  President  Bush 
signed  H.R.  3061  (Pub.  L.  107-116, 115 
Stat.  2177),  the  2002  Appropriations  Act 
for  the  Departments  of  Labor,  Health 


and  Human  Services,  and  Education.^ 
This  legislation  extends  MHPA's 
original  sunset  date  under  ERISA,  the 
Code,  and  the  PHS  Act,  so  that  MHPA's 
provisions  will  not  apply  to  benefits  for 
services  furnished  on  or  after  December 
31,  2002.  Like  MHPA,  the  amendment 
to  MHPA  applies  to  a  group  health  plan 
(or  health  insurance  coverage  offered  by 
issuers  in  connection  with  a  group 
health  plan)  that  provides  both  medical/ 
surgical  benefits  and  mental  health 
benefits. 3  As  a  result  of  the  statutory 
amendment,  and  to  assist  employers, 
plan  sponsors,  health  insurance  issuers, 
and  workers,  the  Department  of  Labor 
has  developed  this  amendment  of  the 
interim  final  regulations,  in  consultation 
with  the  Departments  of  the  Treasury 
and  Health  and  Human  Services, 
conforming  the  regulatory  simset  date  to 
the  new  statutory  sunset  date. 

On  March  9.  2002,  President  Bush 
signed  H.R.  3090.  the  Job  Creation  and 
Worker  Assistance  Act  of  2002  (Pub.  L. 
107-147, 116  Stat.  21).  that  included  an 
amendment  to  section  9812  of  the  Code 
(the  mental  health  parity  provisions). 
This  legislation  further  extends  MHPA's 
original  sunset  date  under  the  Code  to 
December  31,  2003.  The  Joint 
Committee  on  Taxation's  technical 
explanation  of  H.R.  3090  (JCT  Report) 
states  that  the  January  10th  amendment 
to  MHPA  restored  the  excise  tax 
retroactively  to  September  30,  2001. 
Under  H.R.  3090,  die  excise  tax 
provision  of  MHPA  is  amended  to  apply 
to  benefits  for  such  services  furnished 
on  or  after  January  10.  2002  and  before 
January  1.  2004.  MHPA's  parallel 
provisions  contained  in  ERISA  and  the 
PHS  Act  were  not  amended  regarding 
either  the  period  between  September  30, 
2001  and  January  10.  2002  or  the 
extension  of  the  sunset  date  beyond 
December  31,  2002.  As  indicated  by  the 
JCT  Report,  H.R.  3061  restored  the 


2  During  the  107th  Congress,  legislation  was 
passed  by  the  Senate  to  substantively  amend  and 
expand  the  provisiori5  of  MHPA  already  in  place. 
This  legislation  was  offered  as  an  amendment  to  the 
provisions  of  H.R.  3061.  The  Conference  Report 
accompanying  the  underlying  provisions  of  H.R. 
3061  states  that  instead  of  the  amendment  proposed 
by  the  Senate,  the  amendment  to  MHPA  contained 
in  H.R.  3061  extends  the  original  sunset  date  of 
MHPA,  so  that  MHPA's  provisions  will  not  apply 
to  benefits  for  services  furnished  on  or  afler 
December  31,  2002.  H.R.  Rep.  107-342,  at  170 
(2001). 

'The  parity  requirements  under  MHPA,  the 
interim  regulations,  and  the  amendment  to  the 
interim  regulations  do  not  apply  to  any  group 
health  plan  (or  health  insurance  coverage  offered  in 
connection  with  a  group  health  plan)  for  any  plan 
year  of  a  small  employer.  The  term  "small 
employer"  is  defined  as  an  employer  who 
employed  an  average  of  at  least  2  but  not  more  than 
50  employees  on  business  days  during  the 
preceding  calendar  year  and  who  employs  at  least 
2  employees  on  the  first  day  of  the  plan  year. 
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MHPA  provisions  retroactively  to 
September  30,  2001.  Therefore,  the 
Department  is  making  the  effective  date 
of  this  interim  final  amendment  to  the 
regulations  effective  September  30. 
2001.  The  Department  is  also  making 
conforming  changes  extending  the 
duration  of  the  increased  cost 
exemption  to  be  consistent  with  the  new 
simset  date.  Since  the  statute  is 
retroactive,  making  the  regulation 
retroactive  limits  confusion  and 
disruption  to  employers,  plan  sponsors* 
and  workers. 

Since  the  extension  of  this  sunset  date 
is  not  discretionary,  this  amendment  to 
the  MHPA  regulations  is  promulgated 
on  an  interim  final  basis  pursuant  to 
Section  734  of  ERISA.  This  interim  final 
amendment  is  also  promulgated 
pursuant  to  Section  553(d)(3]  of  the 
Administrative  Procedure  Act,  allowing 
for  regulations  to  become  effective 
immediately  for  good  cause. 

C.  Executive  Order  12866 

Under  Executive  Order  12866,  the 
Department  must  determine  whether  a 
regulatory  action  is  "significant"  and 
therefore  subject  to  the  requirements  of 
the  Executive  Order  and  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB).  Under  section  3(f),  the 
order  defines  a  "significant  regulatory 
action"  as  an  action  that  is  likely  to 
result  in  a  rule:  (1)  Having  an  annual 
effect  on  the  economy  of  $100  million 
or  more,  or  adversely  and  materially 
affecting  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  tribal  goverrunents  or 
communities  (also  referred  to  as 
"economically  significant");  (2)  creating 
serious  inconsistency  or  otherwise 
interfering  with  an  action  taken  or 
planned  by  another  agency,  (3) 
materially  altering  the  budgetary 
impacts  of  entitlement  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or  (4) 
raising  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  the  Executive 
Order,  it  has  been  determined  that  this 
action  is  not  a  "significant  regulatory 
action"  within  the  meaning  of  the 
Executive  Order.  This  action  is  an 
amendment  to  the  1997  interim  final 
regiUations  and  merely  extends  the 
regulatory  sunset  date  to  conform  to  the 
new  statutory  sunset  date  added  by  H.R. 
3061. 

D.  Paperwork  Reduction  Act 

The  information  collection  provisions 
of  MHPA  incorporated  in  the 


Department's  interim  final  rules  are 
ciuxently  approved  under  OMB  control 
numbers  1210-0105  (Notice  to 
Participants  and  Beneficiaries  and 
Federal  Government  of  Electing  One 
Percent  Increased  Cost  Exemption),  and 
1210-0106  (Calculation  and  Disclosiue 
of  Dociunentation  of  Eligibility  for 
Exemption).  These  information 
collection  requests  are  approved 
through  November  30.  2004  and  October 
31,  2004.  respectively.  Because  no 
substantive  or  material  change  is  made 
to  the  approved  information  collection 
provisions  in  connection  with  this 
interim  final  amendment,  no 
submission  for  continuing  OMB 
approval  is  required  or  made  at  this 
time. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  (RFA)  imposes 
certain  requirements  with  respect  to 
federal  ndes  that  are  subject  to  the 
notice  and  comment  requirements  of 
section  553(b)  of  the  Administrative 
Procediu*  Act  (5  U.S.C.  551  et  seq.). 
Because  this  amendment  to  the  1997 
interim  final  regulations  is  being 
published  on  an  interim  final  basis, 
without  prior  notice  and  a  period  for 
comment,  the  Regulatory  Flexibility  Act 
does  not  apply. 

F.  Unfunded  Mandates  Reform  Act 

For  purposes  of  the  Unfimded 
Mandates  Reform  Act  of  1995  (Pub.  L. 
104-4)  (UMRA).  as  well  as  Executive 
Order  12875.  this  interim  final 
amendment  does  not  include  any 
Federal  mandate  that  may  result  in 
expenditures  by  State.  local,  or  tribal 
governments,  and  does  not  include 
mandates  that  may  impose  an  annual 
expenditure  of  $100  million  or  more  on 
the  private  sector. 

G.  Congressional  Review  Act 

This  interim  final  amendment  is 
subject  to  the  Congressional  Review  Act 
provisions  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (5  U.S.C.  801  et  seq.)  (SBREFA). 
and  has  been  transmitted  to  Congress 
and  the  Comptroller  General  for  review. 
This  amendment  to  the  1997  interim 
final  regidations  is  not  a  major  rule,  as 
that  term  is  defined  by  5  U.S.C.  804. 

H.  Federalism  Statement 

Executive  Order  13132  (August  4. 
1999)  outlines  fundamental  principles 
of  federalism  and  requires  the 
adherence  to  specific  criteria  by  federal 
agencies  in  the  process  of  their 
formulation  and  implementation  of 
policies  that  have  substantial  direct 
effects  on  the  States,  the  relationship 


between  the  States,  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  This 
interim  final  amendment  does  not  have 
federalism  implications  as  it  only 
conforms  the  regulatory  sunset  date  to 
the  new  statutory  sunset  date  added  by 
H.R.  3061. 

List  of  Subjects  in  29  CFR  part  2590 

Employee  benefit  plans,  Employee 
Retirement  Income  Security  Act,  Health 
care.  Health  insurance,  Medical  child 
support.  Reporting  and  recordkeeping 
requirements. 

Pension  and  Welfare  Benefits 
Administration 

29  CFR  part  2590  is  amended  as 
follows: 

PART  2590-AULES  AND 
REGULATIONS  FOR  HEALTH 
INSURANCE  l>ORTABILITY  AND 
RENEWABILUY  FOR  GROUP  HEALTH 
PLANS 

1.  The  authority  citation  for  Part  2590 
is  revised  to  read  as  follows: 

Authority:  Sees.  107,  209,  505,  609,  701- 
703.  711-713,  and  731-734  of  ERISA  (29 
U.S.C.  1027,  1059.  1135,  1169.  1181-1183, 
1185, 1185a,  118Sb.  1191.  1191a.  1191b.  and 
1191c),  as  amended  bv  HIPAA  (Pub.  L.  104- 
191,  110  Stat.  1936),  MHPA  (Pub.  L.  104-204. 
110  Stat.  2944.  as  amended  bv  Pub.  L.  107- 
116, 115  Stat.  2177),  NMHPA  (Pub.  L.  104- 
204, 110  Stat.  2935),  and  WHCRA  (Pub.  L. 
105-277,  112  Stat.  2681-436).  section  101(g) 
of  HIPAA.  and  Secretary  of  Labor's  Order  No. 
1-87,  52  FR  13139,  April  21,  1987;  section 
401(b)  of  CPSIA  (Pub.  L.  105-200,  112  SUt. 
645). 

2590.712    [Anwnded]  (gX2),  and  (i) 

2.  Amend  §  2590.712  (f)(1)-  (g)(2).  and 
(i)  to  remove  the  date  "September  30, 
2001"  and  add  in  its  place  the  date 
"December  31.  2002". 

Signed  at  Washington.  DC  this  17th  day  of 
September.  2002. 

Ann  L.  Combs, 

Assistant  Secretary.  Pension  and  Welfare 
Benefits  Administration.  Department  ofLatxjr 
[FR  Doc.  02-24590  Filed  9-26-02;  8:45  am] 
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FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

29  CFR  Parts  2700,  2701.  2702,  2704, 
2705, 2706 

CommlMlon  Address  Change 

AGENCY:  Federal  Mine  Safety  and  Health 
Review  Commission  (FMSHRC) 
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action:  Final  rule. 


SUMMARY:  The  Federal  Mine  Safety  and 
Health  Review  Commission  is  amending 
its  regulations  to  reflect  changes  to  the 
addresses  of  its  Headquarters  office,  and 
one  of  its  Offices  of  Administrative  Law 
Judges.  FMSHRC  is  relocating  its 
Headquarters  office  and  one  of  its 
Offices  of  Administrative  Law  Judges, 
and  these  amendments  to  the 
regulations  are  necessary  to  inform  the 
public  of  FMSHRC's  new  address. 

DATES:  This  final  rule  will  take  effect  on 
September  30,  2002. 

ADDRESSES:  This  final  rule  is  available 
on  FMSHRC's  Internet  site,  http:// 
www.fmshrc.gov  at  the  "What's  New/ 
Recent  Developments"  icons. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sarah  Stewart,  Deputy  General  Counsel, 
Office  of  the  General  Counsel,  Federal 
Mine  Safety  and  Health  Review 
Commission,  1730  K  Street,  NfW.,  6th 
Floor,  Washington,  DC  20006,  202-653- 
5610,  before  September  30,  2002,  and 
601  New  Jersey  Avenue.  NW.,  Suite 
9500,  Washington,  DC  20001.  (202)  434- 
9935,  thereafter. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

On  September  30.  2002,  FMSHRC  will 
move  its  Headquarters  office  from  1730 
K  Street,  NW,  6th  Floor,  Washington, 
DC  20006  to  601  New  Jersey  Avenue, 
NW,  Suite  9500,  Washington,  DC  20001. 
On  that  same  date,  FMSHRC  will  move 
its  Office  of  Administrative  Law  Judges 
from  Skyline  Towers  No.  2,  Tenth  Floor, 
5203  Leesburg  Pike,  Falls  Church, 
Virginia  22041  to  601  New  Jersey 
Avenue,  NW,  Suite  9500,  Washington, 
DC  20001.  The  Office  of  Administrative 
Law  Judges  presently  located  at  1244 
Speer  Boulevard,  Suite  280,  Denver, 
Colorado  80204,  will  remain  at  that 
location. 

Because  this  amendment  deals  with 
agency  management  and  procedures,  the 
notice  and  comment  provisions  of  the 
Administrative  Procediue  Act  do  not 
apply  pursuant  to  5  U.S.C.  553(a)(2)  and 
(b)(3)(A). 

Good  cause  exists  to  dfspense  with 
the  usual  30-day  delay  in  the  effective 
date  because  the  amendments  are  of  a 
minor  and  administrative  nature  dealing 
with  only  a  change  in  address. 

B.  Paperwork  Reduction  Act  Statement 

This  final  rule  does  not  contain  a  new 
or  amended  information  collection 
requirement  subject  to  the  Paperwork 
Reduction  Act  of  1955  (44  U.S.C.  3501 
et  seq.). 


C.  Executive  Order  12866  Regulatory 
Planning  and  Review 

This  final  nde  is  not  a  "regulatory 
action"  imder  section  3  of  EScecutive 
Order  12866,  and  has  not  been  reviewed 
by  the  Office  of  Management  and 
Budget.  The  rule  is  an  administrative 
action  that  changes  the  address  of  a  _ 
Federal  agency.  Because  the  rule  is 
limited  to  agency  organization, 
management  and  persoimel,  it  falls 
within  the  exclusion  set  forth  in  section 
3(d)(3)  of  the  Executive  Order. 

In  promulgating  this  rule,  FMSHRC 
has  adhered  to  the  regulatory 
philosophy  and  applicable  principles  of 
regulation  set  forth  in  section  1  of  the 
Executive  Order. 

D.  Unfunded  Mandates  Reform  Act 

For  purposes  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  this  rule 
does  not  include  any  Federal  mandate 
that  may  result  in  increased 
expenditures  by  State,  local  or  tribal 
governments,  or  by  the  private  sector. 

List  of  Subjects 

29  CFR  Part  2700 

Administrative  practice  and 
procedure.  Mine  safety  and  health, 
Penalties,  Whistleblowing. 

29  CFR  Part  2701 

Sunshine  Act. 
29  CFR  Part  2702 

Freedom  of  information. 

29  CFR  Part  2704 
Claims,  Equal  access  to  justice. 

29  CFR  Part  2705 

Privacy. 
29  CFR  Part  2706 

Administrative  practice  and 
procedure.  Civil  rights.  Equal 
employment  opportimity.  Federal 
buildings  and  facilities.  Individuals 
with  disabilities. 

Accordingly,  Chapter  XXVn  of  Title 
29  of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  2700— PROCEDURAL  RULES 

1.  The  authority  citation  Tor  Part  2700 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  815.  820  and  823. 

§2700.4    [Amended] 

2.  In  §  2700.4(b)(1),  the  address  for  the 
Executive  Director,  Federal  Mine  Safety 
and  Health  Review  Commission,  is 
revised  from  "1730  K  Street,  NW.,  Sixth 
Floor,  Washington,  DC  20006-3867"  to 
read  "601  New  Jersey  Avenue,  NW., 
Suite  9500,  Washington,  DC  20001". 


§2700^    [Amended] 

3.  In  §  2700.5(b),  the  address  for  the 
Docket  Office,  Federal  Mine  Safety  and 
Health  Review  Commission,  is  revised 
fi-om  "1730  K  Street,  NW.,  Sixth  Floor, 
Washington,  DC  20006-3867"  to  read 
"601  New  Jersey  Avenue,  NW.,  Suite 
9500,  Washington,  DC  20001;  facsimile 
delivery  as  allowed  by  these  rules  (see 
§  2700.5(d)),  shall  be  transmitted  to  ~ 
(202)  434-9954". 

4.  hi  §  2700.5(g).  the  address  for  the 
Office  of  General  Counsel  or  the  Docket 
Office  of  the  Federal  Mine  Safety  and 
Health  Review  Commission  is  revised 
ft-om  "1730  K  St.,  NW.,  Sixth  Floor, 
Washington,  DC  20006-3867"  to  read 
"601  New  Jersey  Avenue,  NW.,  Suite 
9500,  Washington,  DC  20001". 

§2700.82    [Amended] 

5.  hi  §  2700.82(d),  the  address  for  the 
Office  of  General  Counsel  or  the  Docket  ^ 
Office  of  the  Federal  Mine  Safety  and 
Health  Review  Commission  is  revised     ^ 
from  "1730  K  Street,  NW.,  Sixth  Floor. 
Washington,  DC  20006-3867"  to  read 
"601  New  Jersey  Avenue,  NW.,  Suite 
9500,  Washington,  DC  20001". 

PART  2701— GOVERNMENT  IN  THE 
SUNSHINE  ACT  REGULATIONS 

6.  The  authority  citation  for  part  2701 
continues  to  read  as  follows: 

Authority:  Sec.  113,  Federal  Mine  Safety 
and  Health  Act  of  1977,  Pub.  L.  95-165  {30 
U.S.C.  823). 

§2701.4    [Amended] 

7.  to  §  2701.4,  the  address  for  the 
Office  of  the  Executive  Director,  Federal 
Mine  Safety  and  Health  Review 
Commission,  is  revised  from  "1730  K 
Street,  NW.,  Washington,  DC  20006"  to 
read  "601  New  Jersey  Avenue,  NW., 
Suite  9500,  Washington,  DC  20001". 

PART  2702— REGULATIONS 
IMPLEMENTING  THE  FREEDOM  OF 
INFORMATION  ACT 

8.  The  authority  citation  for  part  2702 
continues  to  read  as  follows: 

Authority:  Sec.  113,  Federal  Mine  Safety 
and  Health  Act  of  1977,  Pub.  L.  95-165  (30 
U.S.C.  801  et  seq.y.  5  U.S.C.  552;  Pub.  L.  104- 
231,  October  2.  1996. 110  Stat.  3048. 

9.  Section  2702.2  is  revised  to  read  as 
follows: 

§2702.2    Location  of  offices. 

The  Commission  maintains  its 
Headquarters  office  at  601  New  Jersey 
Avenue,  NW.,  Suite  9500,  Washmgton, 
DC  20001.  It  has  two  offices  for 
Administrative  Law  Judges,  one  at  601 
New  Jersey  Avenue,  NW.,  Suite  9500, 
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Washington,  DC  20001,  and  the  other  at 
1244  Speer  Boulevard,  Suite  280,^ 
Denver,  Colorado  80204-3582. 

§2702.3    [Amended] 

10.  In  §  2702.3(a),  the  address  for  the 
Executive  Director,  Federal  Mine  Safety 
and  Health  Review  Conunission,  is 
revised  from  '6th  Floor,  1730  K  Street 
NW.,  Washmgton,  DC  20006-3867"  to 
read  "601  New  Jersey  Avenue,  NW., 
Suite  9500,  Washington,  DC  20001". 

PART  2704— IMPLEMENTATION  OF 
THE  EQUAL  ACCESS  TO  JUSTICE 
ACT  IN  COMMISSION  PROCEEDINGS 

11.  The  authority  citation  for  part 

2704  continues  to  read  as  follows: 

Authority:  (5  U.S.C.  504(c)(1);  Pub.  L.  99- 
80,  99  Stat.  183;  Pub.  L.  104-121,  110  Stat. 
862. 

§2704.201    [Amended] 

12.  to  §  2704.201(a),  the  address  for 
the  Chief  Administrative  Law  Judge  of 
the  Commission  is  revised  from  "1730 
K  Street  NW,  6th  Floor,  Washington,  DC 
20006"  to  read  "601  New  Jersey 
Avenue,  NW.,  Suite  9500,  Washington, 
DC  20001". 

§2704.308    [Amended] 

13.  to  §  2704.308(b),  the  address  for 
the  Commission  is  revised  from  "1730 
K  Street  NW.,  Washington,  DC  20006" 
to  read  "601  New  Jersey  Avenue,  NW., 
Suite  9500,  Washmgton,  DC  20001". 

PART  2705— PRIVACY  ACT 
IMPLEMENTATION 

14.  The  authority  citation  for  part 

2705  contmues  tojead  as  follows: 

Authority:  5  U.S.C.  552a;  Pub.  L.  93-579. 
§2705.4    [Amended] 

15.  In  §  2705.4,  the  address  for  the 
Executive  Director  of  the  Commission  is 
revised  from  "1730  K  Street  NW.,  Room 
612,  Washington,  DC  20006"  to  read 
"601  New  Jersey  Avenue,  NW.,  Suite 
9500.  Washmgton,  DC  20001". 

§2705.8    [Amended] 

16.  In  §  2705.8,  the  address  for  the 
Chairman,  Federal  Mine  Safety  and 
Health  Review  Commission,  is  revised 
from  "1730  K  Street  NW.,  Room  610, 
Washington,  DC  20006"  to  read  "601 
New  Jersey  Avenue,  NW.,  Suite  9500, 
Washington.  DC  20001". 


PART  2706— ENFORCEMENT  OF 
NONDISCRIMINATION  ON  THE  BASIS 
OF  HANDICAP  IN  PROGRAMS  OR 
ACnvmES  CONDUCTED  BY  THE 
FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

17.  The  authority  citation  for  part 
2706  continues  to  read  as  follows: 

Authority:  29  U.S.C.  794. 

§2706.170    [Amended] 

18.  to  §  2706.170(c),  the  address  for 
the  General  Counsel,  Federal  Mine 
Safety  and  Health  Review  Commission, 
is  revised  from  "1730  K  Street  NW., 
Suite  600,  Washmgton,  DC  20001"  to 
read  "601  New  Jersey  Avenue,  NW., 
Suite  9500,  Washington,  DC  20001". 

Dated:  September  20.  2002. 
Richard  L.  Baker, 

Executive  Director,  Federal  Mine  Safety  and 
Health  Review  Commission. 
[FR  Doc.  02-24546  Filed  9-26-02;  8:45  am) 
BHJJNG  CODE  e73S-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  100 

[CGD05-02-07S] 

RIN2115-AE46 

Special  Local  Regulations  for  Marine 
Events;  Cape  Fear  River,  Wilmington, 
NC 

agency:  Coast  Guard,  DOT. 
ACHON:  Temporary  final  rule. 

summary:  The  Coast  Guard  is 
establishing  temporary  special  local 
regulations  for  the  "Head  of  the  Cape 
Fear  Regatta",  a  marine  event  to  be  held 
over  the  waters  of  the  Cape  Fear  River, 
Wilmington,  North  Carolina.  These 
special  local  regulations  are  necessary  to 
provide  for  the  safety  of  life  on 
navigable  waters  during  the  event.  This 
action  is  intended  to  restrict  vessel 
traffic  to  portions  of  the  Cape  Fear  River 
during  the  event. 

DATE:  This  rule  is  effective  from  7:30 
a.m.  to  5:30  p.m.  on  October  5,  2002. 
ADDRESSES:  Documents  indicated  in  this 
preamble  as  betog  available  in  the 
docket,  are  part  of  docket  CGD05-02- 
075  and  are  available  for  inspection  or 
copying  at  Commander  (Aoax),  Fifth 
Coast  Guard  District,  431  Crawford 
Street,  Portsmouth,  Virginia  23704- 
5004,  between  9  a.m.  and  2  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 


FOR  FURTHER  INFORMATION  CONTACT:  S.  L. 

Phillips,  Project  Manager,  Commander 
(Aoax),  Fifth  Coast  Guard  District,  431 
Crawford  Street,  Portsmouth,  Virginia 
23704-5004, at (757)  398-6204. 
SUPPLEMENTARY  INFORMATKM: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B)  and 
553(d)(3),  the  Coast  Guard  finds  that 
good  cause  exists  for  not  publishing  a 
NPRM  and  for  making  this  rule  effective 
less  than  30  days  after  publication  in  the 
Federal  Register.  The  event  will  be  held 
on  Saturday,  October  5,  2002.  There  is 
not  sufficient  time  to  allow  for  a  notice 
and  comment  period,  prior  to  the  event. 
Because  of  the  danger  posed  by  other 
vessels  operating  near  rowing  shells 
competing  within  a  confined  area, 
special  local  regulations  are  necessary  to 
provide  for  the  safety  of  event 
participants,  spectator  craft  and  other 
vessels  transiting  the  event  area.  For  the 
safety  concerns  noted,  it  is  in  the  public 
interest  to  have  these  regulations  in 
effect  during  the  event,  to  addition, 
advance  notifications  will  be  made  via 
the  Local  Notice  to  Mariners,  marine 
information  broadcasts,  and  area 
newspapers. 

Background  and  Puqiose 

On  October  5,  2002,  Riverfest 
Celebrations,  toe.  will  sponsor  the 
"Head  of  the  Cape  Fear  Regatta"  on  the 
waters  of  the  Cape  Fear  River, 
Wilmington,  North  Carolina.  The  event 
will  consist  of  rowing  shells  racing  in 
heats  of  30  agatost  the  clock  along  a  3- 
mile  section  of  the  Cape  Fear  River.  To 
provide  for  the  safety  of  spectators  and 
other  transiting  vessels,  the  Coast  Guard 
will  temporarily  restrict  vessel  traffic  m 
the  event  area  during  the  event. 

Discussion  of  Rule 

The  Coast  Guard  is  establishing 
temporary  special  local  regulations  on 
specified  waters  of  the  Cape  Fear  River. 
The  regulated  area  includes  all  waters  of 
the  Cape  Fear  River  fttjm  the  Cape  Fear 
Memorial  Bridge  upriver  to  the 
Seaboard  Coast  Line  Raifroad  Bridge  at 
Navassa  Turning  Basin.  The  temporary 
special  local  regulations  will  be  in  effect 
from  7:30  a.m.  to  5:30  p.m.  on  October 
5,  2002.  The  effect  will  be  to  restrict 
general  navigation  in  the  regulated  area 
during  the  event.  Except  for  persons  or 
vessels  authorized  by  tbe  Coast  Guard 
Patrol  Commander,  no  person  or  vessel 
may  enter  or  remain  in  the  regulated 
area.  The  Patrol  Commander  will  allow 
non-participating  vessels  to  transit  the 
regulated  area  at  slow  speed  between 
heats  whei;  safe  to  do  so.  These 
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regulations  are  needed  to  control  vessel 
traffic  during  the  event  to  enhance  the 
safety  of  participants,  spectators  and 
transiting  vessels. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26.  1979). 

Although  this  rule  prevents  traffic 
from  transiting  a  portion  of  the  Cape 
Fear  River  during  the  event,  the  effect  of 
this  rule  will  not  be  significant  due  to 
the  limited  diu-atton  that  the  regulated 
area  will  be  in  effect  and  the  extensive 
advance  notifications  that  will  be  made 
to  the  maritime  community  via  the 
Local  Notice  to  Mariners,  marine 
information  broadcasts,  and  area 
newspapers  so  mariners  can  adjust  their 
plans  accordingly. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  nimiber  of  small  entities. 

This  rule  will  affect  the  following 
entities,  some  of  which  may  be  small 
entities:  the  owners  or  operators  of 
vessels  intending  to  transit  or  anchor  in 
the  effected  portions  of  the  Cape  Fear 
River  during  the  event. 

Although  this  rule  prevents  traffic 
from  transiting  a  portion  of  the  Cape 
Fear  River  during  the  event,  the  effect  of 
this  rule  will  not  be  significant  because 
of  the  limited  duration  that  the 
regulated  area  will  be  in  effect  and  the 
extensive  advance  notifications  that  will 
be  made  to  the  maritime  community  via 
the  Local  Notice  to  Mariners,  marine 
information  broadcasts,  and  area 
newspapers  so  mariners  can  adjust  their 
plans  accordingly. 


Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  offered  to  assist  small  entities  in 
understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process.  If  the  rule  would  affect  your 
small  business,  organization,  or 
governmental  jurisdiction  and  you  have 
questions  concerning  its  provisions  or 
options  for  compliance,  please  contact 
the  address  listed  under  ADDRESSES. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agricultvire 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  imder  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
expenditure,  we  do  discuss  the  effects  of 
this  rule  elsewhere  in  this  preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Govenunental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 


Qvil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Envirorunental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
and  direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Govenunent  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  Order  because 
it  is  not  a  "significcint  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  figure  2-1, 
paragraphs  (34)(h)  and  (35){a)  of 
Commandant  Instruction  M16475.1D, 
this  rule  is  categorically  excluded  from 
further  environmental  documentation. 
Special  local  regulations  issued  in 
conjunction  with  a  regatta  or  marine 
parade  permit  are  specifically  excluded 
from  further  analysis  and 
documentation  under  those  sections.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  where 
indicated  under  ADDRESSES. 
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List  of  Subiects  in  33  CFR  Part  100 

Marine  safety,  Navigation  (water), 
Reporting  and  recordkeeping 
requirements.  Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  100  as  follows: 

PART  100— SAFETY  OF  UFE  ON 
NAVIGABLE  WATERS 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233;  49  CFR  1.46. 

2.  From  7:30  a.m.  to  5:30  p.m.  on 
October  5,  2002,  add  a  temporary 

§  100.35-T05-075  to  read  as  follows: 

§100.35-105-075    Cape  Fear  River, 
Wilmington,  North  Carolina. 

(a)  Definitions. 

(1)  Coast  Guard  Patrol  Commander. 
The  Coast  Guard  Patrol  Commander  is 
a  commissioned,  warrant,  or  petty 
officer  of  the  Coast  Guard  who  has  been 
designated  by  the  Commander,  Coast 
Guard  Group  Fort  Macon. 

(2)  Official  Patrol.  The  Official  Patrol 
is  any  commissioned,  warrant,  or  petty 
officer  of  the  Coast  Guard  on  board  a 
vessel  displaying  a  Coast  Guard  ensign. 

(b)  Regulated  area.  All  waters  of  the 
Cape  Fear  River  from  shoreline  to 
shoreline,  bounded  to  the  north  by  the 
Seaboard  Coast  Line  Railroad  Bridge  at 
Navassa  Turning  Basin  and  boimded  to 
the  south  by  the  Cape  Fear  Memorial 
Bridge. 

(c)  Special  local  regulations: 

(1)  Except  for  persons  or  vessels 
authorized  by  the  Coast  Guard  Patrol 
Commander,  no  person  or  vessel  may 
enter  or  remain  in  the  regulated  area. 

(2)  The  operator  of  any  vessel  in  the 
regulated  area  shall: 

(i)  Stop  the  vessel  immediately  when 
directed  to  do  so  by  any  official  patrol. 

(ii)  Proceed  as  directed  by  any  official 
patrol. 

(d)  Enforcement  period.  This  section 
will  be  enforced  from  7:30  a.m.  to  5:30 
p.m.  on  October  5,  2002. 

Dated:  September  19.  2002. 
A.E.  Brooks, 

Captain,  U.S.  Coast  Guard,  Acting 
Commander.  Fifth  Coast  Guard  District. 
[FR  Doc.  02-24635  Filed  9-26-02;  8:45  am] 

BILLING  CODE  4910-1S-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 
[CGD11-O2-005] 

Drawbridge  Operation  Regulations; 
Sacramento  River,  Walnut  Grove,  CA 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  temporary  deviation 

from  regulations. 

summary:  The  Commander,  Eleventh 
Coast  Guard  District  has  issued  a 
temporary  deviation  to  the  regulation 
governing  the  opening  of  the  Walnut 
Grove  Highway  drawbridge,  mile  26.7, 
over  the  Sacramento  River  at  Walnut 
Grove,  CA.  This  deviation  allows  the 
drawbridge  to  require  1  hour  advance 
notice  before  opening,  and  allows  the 
drawbridge  to  perform  single  leaf 
operation  of  the  drawspan  for  vessel 
traffic.  This  deviation  is  necessary  to 
allow  Sacramento  County  to  perform 
essential  repairs  to  the  bridge  operating 
machinery. 

DATES:  This  deviation  is  effective  from 
8  a.m.  on  Monday,  October  28,  until  5 
p.m.  on  Friday,  November  1,  2002. 
ADDRESSES:  Materials  referred  to  in  this 
rule  are  available  for  inspec;tion  or 
copying  at  the  Eleventh  Coast  Guard 
District,  Bridge  Administration  Section, 
Building  50-6  Coast  Guard  Island, 
Alameda,  CA  94501-5100,  between  8 
a.m.  and  4  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
phone  number  is  (510)  437-3516.  The 
Bridge  Administration  Section 
maintains  the  public  docket  for  this 
rulemaking. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  H.  Sulouff,  Chief,  Bridge  Section, 
Eleventh  Coast  Guard  District,  phone 
(510)437-3516. 

SUPPLEMENTARY  INFORMATION:  The 
Walnut  Grove  Highway  drawbridge, 
mile  26.7,  over  the  Sacramento  River  at 
Walnut  Grove,  CA,  is  owned  and 
operated  by  Sacramento  County.  It  is  a 
double  leaf  bascule  drawbridge 
providing  21  feet  vertical  clearance 
above  mean  high  water  in  the  closed-to- 
navigation  position.  Vessels  that  can 
pass  under  the  bridge  without  an 
opening  may  do  so  at  all  times. 
Presently,  as  set  out  in  33  CFR  117.189. 
the  draw  is  required  to  open  on  signal 
frt)m  9  a.m.  to  5  p.m.,  November  1 
through  April  30;  and  6  a.m.  to  10  p.m.. 
May  1  through  October  3J;  and  all  other 
times  if  at  least  4  hours  advance  notice 
is  given.  At  the  bridge  location,  the 
Sacramento  River  is  navigated  by 
commercial  and  recreational  vessels 


requiring  several  daily  openings  of  the 
drawspan. 

During  the  repair  period,  1  hour 
advance  notice  will  be  required  before 
opening  and  the  bridge  will  perform 
single  leaf  operation  of  the  drawspan  for 
vessel  traffic  from  8  a.m.  to  5  p.m.  daily, 
October  28  through  November  1,  2002. 
Single  leaf  openings  will  be  provided 
for  emergency  operation  upon  15 
minute  advance  notice.  Sacramento 
County  requested  a  temporary  deviation 
from  the  normal  operation  of  the 
drawbridge  in  order  to  allow  for  repairs. 
This  deviation  has  been  coordinated 
with  waterway  users.  No  objections 
were  received. 

In  accordance  with  33  CFR  117.35(c), 
this  work  will  be  performed  with  all  due 
speed  in  order  to  return  the  bridge  to 
normal  operation  as  soon  as  possible. 
This  deviation  from  the  normal 
operating  regulations  in  33  CFR  117.5  is 
authorized  in  accordance  with  the 
provisions  of  33  CFR  117.35. 

Dated:  September  13,  2002. 
T.S.  Sullivan. 

U.S.  Coast  Guard,  Acting  Commander, 
Eleventh  Coast  Guard  District. 
(FR  Doc.  02-24663  Filed  9-26-02;  8:45  am] 
BILLING  CODE  4910-1S-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 
[CGD01-02-105] 

Drawbridge  Operation  Regulations: 
Harlem  River,  NY 

AGENCY:  Coast  Guard.  DOT. 

ACTION:  Notice  of  temporary  deviation 

from  regulations. 

summary:  The  Commander,  First  Coast 
Guard  District,  has  issued  a  temporary 
deviation  fitjm  the  drawbridge  operation 
regulations  for  the  103  Street  (Wards 
Island)  Bridge,  mile  0.0,  across  the 
Harlem  River  at  New  York.  This 
temporary  deviation  vrill  allow  the 
bridge  to  remain  closed  to  navigation 
from  8  a.m.  on  September  23.  2002 
through  5  p.m.  on  November  20,  2002. 
This  temporary  deviation  is  necessary  to 
facilitate  painting  operations  at  the 
bridge. 

DATES:  This  deviation  is  effective  frtjm 
September  23,  2002  through  November 
20,  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Joe 
Area,  Project  Officer,  First  Coast  Guard 
District,  at  (212)  668-7165. 
SUPPLEMENTARY  INFORMATION:  The  bridge 
owner.  New  York  City  Department  of 
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Transportation,  requested  a  temporary 
deviation  from  the  drawbridge  operating 
regulations  to  facilitate  necessary 
maintenance,  to  install  paint 
containment,  scaffold,  and  implement 
painting  operations,  at  the  bridge.  The 
installation  of  the  paint  containment 
and  scaffold,  necessary  to  conduct 
painting  operations,  require  the  bridge 
to  remain  in  the  closed  position. 

Under  this  temporary  deviation  the 
103  Street  (Wards  Island)  Bridge  may 
remain  closed  to  vessel  traffic  from  8 
a.m.  on  September  23,  2002  through  5 
p.m.  on  November  20.  2002. 

This  deviation  from  the  operating 
regulations  is  authorized  imder  33  CFR 
117.35,  and  will  be  performed  with  all 
due  speed  in  order  to  return  the  bridge 
to  normal  operation  as  soon  as  possible. 

Dated:  September  12,  2002. 
V.S.  Crea, 

Rear  Admiral,  U.S.  Coast  Guard.  Commander. 
First  Coast  Guard  District. 
[FR  Doc.  02-24664  Filed  9-26-02;  8:45  am] 

BILLING  CODE  4910-15-^ 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 


33  CFR  Part  165  \ 
[COTP  San  Juan  02-038] 
RIN2115-AA97 


Safety  Zones;  Ponce  Bay,  Tallaboa 
Bay,  and  Guayanllla  Bay,  Puerto  Rico 
and  Limetree  Bay,  SL  Croix,  U.S.  Virgin 
Islands 

AGENCY:  Coast  Guard,  DOT. 
ACnON:  Final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  moving  safety  zones  around 
all  Liquefied  Hazardous  Gas  (LHG) 
vessels  with  product  aboard  in  the 
waters  of  the  Caribbean  Sea  and  the 
Bays  of  Ponce,  Tallaboa,  Guayanilla, 
Puerto  Rico  and  Limetree  Bay,  U.S. 
Virgin  Islands.  This  action  is  necessary 
due  to  the  highly  volatile  nature  of  this 
cargo.  This  rule  is  necessary  to  enhance 
public  and  maritime  safety  by  requiring 
vessel  traffic  to  maintain  a  safe  distance 
from  these  LHG  vessels  while  they  are 
underway. 

DATES:  This  rule  is  effective  October  28, 
2002. 

ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket  are  part  of 
docket  (COTP  San  Juan  02-038]  and  are 
available  for  inspection  or  copying  at 
Coast  Guard  Marine  Safety  Office  San 
Juan,  Rodriguez  and  Del  Valle  Building, 


San  Martin  Street,  Can-.  #2,  Km.  4.9, 
Guaynabo,  Puerto  Rico,  00968,  between 
the  hours  of  7  a.m.  and  3:30  p.m., 
Monday  through  Friday,  excluding 
Federal  Holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Chip  Lopez,  Coast  Guard 
Marine  Safety  Office  San  Juan.  Puerto 
Rico,  at  (787)  706-2444. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

On  June  4,  2002,  we  published  a 
notice  of  proposed  rulemaking  (NPRM) 
entitled  "Safety  Zones;  Ponce  Bay, 
Tallaboa  Bay,  Guayanilla  Bay,  Puerto 
Rico,  and  Limetree  Bay,  St.  Croix 
U.S.V.I."  in  the  Federal  Register  (67  FR 
38451).  We  received  no  letters 
commenting  on  the  proposed  rule.  No 
public  hearing  was  requested  and  none 
was  held. 

Background  and  Purpose 

These  rules  are  needed  to  provide  for 
the  safety  of  life  on  navigable  waters 
bom  the  hazards  associated  with 
Liquified  Hazardous  Gas  (LHG)  carriers. 
The  safety  zones  are  needed  because  of 
the  significant  risks  LHG  ships  present 
to  public  safety  due  to  their  size,  draft, 
and  volatile  cargoes.  We  anticipate 
periodic  arrivals  of  vessels  carrying  LHG 
in  Ponce,  Tallaboa  and  Guayanilla  Bays, 
Puerto  Rico  and  Limetree  Bay,  St.  Croix, 
U.S.  Virgin  Islands.  This  rule  will  keep 
vessel  traffic  at  least  100  yards  away 
from  LHG  vessels  thereby  decreasing  the 
risk  of  a  collision,  allision,  or 
grounding. 

This  rule  establishes  a  100-yard  safety 
zone  in  the  waters  of  the  Caribbean  Sea 
surroimding  all  LHG  vessels  with 
product  aboard  while  transiting  on 
approach  to  or  departing  from  the 
following  Ports,  north  of  the  latitudes 
indicated.  Port  of  Ponce,  Puerto  Rico 
north  of  Latitude  17°56.00'  N.  Ports  of 
Tallaboa  and  Guayanilla,  Puerto  Rico 
north  of  Utitude  17°57.00'  N.  Port  of 
Limetree  Bay,  St.  Croix,  U.S.  Virgin 
Islands  north  of  17°39.00'  N.  All 
coordinates  are  NAD  83.  These  safety 
zones  remain  in  affect  until  the  LHG 
vessel  is  safely  moored.  The  Marine 
Safety  Office  San  Juan  will  notify  the 
maritime  community  of  periods  during 
which  these  safety  zones  will  be  in 
effect  by  providing  advance  notice  of 
scheduled  arrivals  and  departures  on 
LHG  carriers  via  a  broadcast  notice  to 
mariners  on  VHF  Marine  Band  Radio, 
Channel  16  (156.8  MHz). 

Discussion  of  Comments  and  Changes 

No  comments  were  received  on  the 
proposed  rule. 


Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  1 2  866 ,  Regulatory 
Plaimingand  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  imder  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040,  February  26, 1979).  We 
expect  the  economic  impact  of  this  rule 
to  be  so  minimal  that  a  ftiU  Regulatory 
Evaluation  imder  paragraph  10(e)  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary  due  to  the  relatively 
infrequent  arrival  of  LHG  carriers,  the 
limited  size  of  the  safety  zone,  and  the 
relatively  sparse  nature  of  other 
commercial  traffic  in  Ponce,  Tallaboa, 
Guayanilla.  and  Limetree  Bays. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "Small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
govenmiental  jimsdictions  with 
populations  of  less  than  50,000. 

This  rule  may  affect  the  following 
entities,  some  of  which  may  be  small 
entities:  the  owners  and  operators  of 
vessels  intending  to  transit  a  portion  of 
Ponce,  Tallaboa,  Guayanilla,  and 
Limetree  Bays  while  a  LHG  vessel 
transits  and  docks  at  a  facility.  The 
Coast  Guard  certifies  under  5  U.S.C. 
605(b)  that  this  rule  would  not  have  a 
significant  economic  impact  on  a    . 
substantial  number  of  small  entities 
because  of  the  relative  infrequent 
arrivals  of  LHG  carriers,  the  limited  size 
of  the  safety  zone,  and  the  relatively 
sparse  nature  of  other  commercial  traffic 
in  Ponce,  Tallaboa,  Guayanilla.  and 
Limetree  Bays. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  want  to  assist  small  entities  in 
understanding  this  proposed  rule  so  that 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking. 
If  the  rule  would  affect  your  small 
business,  organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  Lieutenant 
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Chip  Lopez  at  (787)  706-2444  for 
assistance  in  understanding  this 
rulemaking.  We  also  have  a  point  of 
contact  for  commenting  on  actions  by 
employees  of  the  Coast  Guard.  Small 
businesses  may  send  comments  on  the 
actions  of  Federal  employees  who 
enforce,  or  otherwise  determine 
compliance  with  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  businesses.  If 
you  wish  to  conmient  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  imder  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

We  have  analyzed  this  rule  under 
Executive  Order  13132,  Federalism,  and 
have  determined  that  this  rule  does  not 
have  implications  for  federalism  under 
that  order. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  governs 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  a  State,  local,  or  tribal 
government  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 
Government's  having  first  provided  the 
funds  to  pay  those  unfunded  mandate 
costs.  This  rule  would  not  impose  an 
unfunded  mandate. 

Taking  of  Private  Property 

This  rule  would  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 


health  or  safety  that  may 
disproportionately  affect  children. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  rule  and 
has  determined  that,  under  figure  2-1, 
paragraph  (34)(g),  of  Commandant 
Instruction  M16475.1D,  that  this  rule  is 
categorically  excluded  from  further 
enviroiunental  documentation. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  Safety,  Navigation 
(water),  Reporting  and  recordkeeping 
requirements,  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
Preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165-REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g),  6.04-1.  6.04-6,  and  160.5; 
49  CFR  1.46. 

2.  Add  §  165.757  to  read  as  follows: 

§  165.757    Safety  Zones;  Ports  of  Ponce, 
Tallaboa,  anri  Guayanilla,  Puerto  Rico  and 
Limetree  Bay.  SL  Croix.  U.S.V.I. 

(a)  Location.  The  following  areas  are 
established  as  a  safety  zones  during  the 
specified  conditions: 

(1)  Port  of  Ponce,  Puerto  Rico.  A  100- 
yard  radius  surrounding  all  Liquefied 
Hazardous  Gas  (LHG)  vessels  with 
product  aboard  while  transiting  north  of 
Latitude  17°57.0'  N  in  the  waters  of  the 
Caribbean  Sea  on  approach  to  or 
departing  ftoia  the  Port  of  Ponce,  Puerto 
Rico  (NAD  83).  The  safety  zone  remains 
in  effect  until  the  LHG  vessel  is  docked. 

(2)  Port  of  Tallaboa,  Puerto  Rico.  A 
100-yard  radius  surrounding  all 
Liquefied  Hazardous  Gas  (LHG)  vessels 
with  product  aboard  while  transiting 
north  of  Latitude  17°56.0'  N  in  the 
waters  of  the  Caribbean  Sea  on  approach 
to  or  departing  from  the  Port  of 
Tallaboa,  Puerto  Rico  (NAD  83).  The 
safety  zone  remains  in  effect  until  the 
LHG  vessel  is  docked. 

(3)  Port  of  Guayanilla,  Puerto  Rico.  A 
100-yard  radius  surrounding  all 
Liquefied  Hazardous  Gas  (LHG)  vessels 
around  with  product  aboard  while 
transiting  north  of  Latitude  17°57.0'  N 
in  the  waters  of  the  Caribbean  Sea  on 
approach  to  or  departing  from  the  Port 
of  Guayanilla,  Puerto  Rico  (NAD  83). 
The  safety  zone  remains  in  effect  until 
the  LHG  vessel  is  docked. 

(4)  Port  of  Limetree  Bay,  St.  Croix, 
U.S.V.L  A  100-yard  radius  surrounding 
all  Liquefied  Hazardous  Gas  (LHG) 
vessels  with  product  aboard  while 


transiting  north  of  Latitude  17°39.0'  N 
in  the  waters  of  the  Caribbean  Sea  on 
approach  to  or  departing  from  the  Port 
of  Limetree  Bay,  U.S.V.I.  (NAD  83).  The 
safety  zone  remains  in  effect  until  the 
LHG  vessel  is  docked. 

(b)  Regulations.  In  accordance  with 
the  general  regulations  in  §  165.23  of 
this  part,  anchoring,  mooring  or 
transiting  in  these  zones  is  prohibited 
unless  authorized  by  the  Coast  Guard 
Captain  of  the  Port.  The  Marine  Safety 
Office  San  Juan  will  notify  the  maritime 
community  of  periods  during  which 
these  safety  zones  will  be  in  effect  by 
providing  advance  notice  of  scheduled 
arrivals  and  departures  on  LHG  carriers 
via  a  broadcast  notice  to  mariners  on 
VHF  Marine  Band  Radio,  Channel  16 
(156.8  MHz). 

Dated:  September  16,  2002. 

W.J.  Uberti. 

Captain,  U.S.  Coast  Guard.  Captain  of  the  ■ 
Port,  San  Juan. 

|FR  Doc.  02-24665  Filed  9-26-02;  8:45  am] 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  3 
RIN  2900-AK95 

Recoupment  of  Severance  Pay  From 
VA  Compensation 

AGENCY:  Department  of  Veterans  Affairs. 
action:  Final  rule. 

SUMMARY:  This  document  amends  the 
Department  of  Veterans  Affairs  (VA) 
adjudication  regulation  governing 
recoupment  of  military  severance  pay 
from  service-connected  disability 
compensation  to  conform  to  the 
statutory  provision  that,  effective 
September  15, 1981,  requires  the 
recoupment  of  any  severance  pay  from 
VA  compensation.  VA  is  also  amending 
these  regulations  to  reflect  the  statutory 
provision  that  excludes  Federal  income 
tax  withheld  from  payments  of 
separation  pay,  severance  pay,  and 
readjustment  pay  made  after  September 
30,  1996,  from  VA  recoupment. 
DATES:  Effective  Date:  September  27, 
2002. 

Applicability  Dates:  The  changes  will 
be  applied  retroactively  to  conform  to 
statutory  requirements.  For  more 
information  concerning  dates  of 
applicability,  see  the  SUPPLEMENTARY 
INFORMATION  section. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Bisset,  Jr.,  Consultant.  Regulations  Staff, 
Compensation  and  Pension  Service, 
Veterans  Benefits  Administration,  810 
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Vennont  Avenue,  NW.,  Washington,  DC 
20420,  telephone  (202)  273-7213. 
SUPPLEMENTARY  INFORMATION:  VA 
regulations  at  38  CFR  3.700(a)(3) 
currently  state  that  there  is  no 
prohibition  against  payment  of 
compensation  if  a  veteran  received 
nondisability  severance  pay  from  the 
military. 

In  a  precedent  opinion 
(VAOPGCPREC  12-96),  VA's  General 
Counsel  held  that  the  portion  of  38  CFR 
3.700(a)(3)  which  states  that  there  is  no 
prohibition  against  payment  of 
compensation  to  a  veteran  who  received 
nondisability  severance  pay  is  of  no 
effect  because  it  is  inconsistent  with  10 
U.S.C.  1174(h)(2),  which  as  added  in 
1980  by  Public  Law  96-513,  section 
109(c),' 94  Stat.  2835,  2870  (1980), 
requires,  effective  September  15,  1981, 
recoupment  of  nondisability  severance 
pay  from  VA  compensation.  Therefore, 
VA  is  amending  38  CFR  3.700(a)(3)  to 
conform  to  the  governing  statute. 

Public  Law  104-201  amended  10 
U.S.C.  1174(h)(2)  to  exclude  Federal 
income  tax  withheld  from  payments  of 
separation  pay,  severance  pay  and 
readjustment  pay  made  after  September 
30, 1996,  from  VA  recoupment.  VA  is 
amending  38  CFR  3.700(a)(2)(iii).  (a)(3), 
and  (a)(5)(i)  to  conform  to  this  governing 
statute.  In  addition,  VA  is  making 
nonsubstantive  changes  to  38  CFR  3.700 
for  purposes  of  clarity. 

Except  with  respect  to  the  amendment 
relating  to  income  tax,  this  rule  applies 
to  disability  compensation  paid  after 
September  14, 1981;  the  amendment 
relating  to  income  tax  applies  only  to 
payment  of  separation  pay,  special 
separation  benefits  under  10  U.S.C. 
1174a,  severance  pay,  and  readjustment 
pay  made  after  September  30,  1996. 

While  this  document  updates  VA 
regulations  concerning  statutes  enacted 
in  1981  and  1996,  VA  procedures  have 
'adhered  to  these  statutes  since  their 
enactment.  This  document  brings  VA 
regulations  into  conformance  with  VA 
practice  and  will  not  create 
overpayments  in  any  existing  claims. 

Administrative  Procedure  Act 

Changes  made  by  this  final  rule 
merely  reflect  the  statutory 
requirements  in  title  10,  U.S.C.  or  are 
nonsubstantive  changes  made  for 
purposes  of  clarity.  Accordingly,  there 
is  a  basis  for  dispensing  with  prior 
notice  and  comment  and  delayed 
effective  date  provisions  of  5  U.S.C.  552 
and  553. 

Unfunded  Mandates 

The  Unfunded  Mandates  Reform  Act 
requires,  at  2  U.S.C.  1532,  that  agencies 
prepare  an  assessment  of  anticipated 


costs  and  benefits  before  developing  any 
rule  that  may  result  in  an  expenditure 
by  State,  local,  or  tribal  governments,  in 
the  aggregate,  or  by  the  private  sector  of 
$100  million  or  more  in  any  given  year. 
This 'final  rule  would  have  no 
consequential  effect  on  State,  local,  or 
tribal  governments. 

Paperwork  Reduction  Act 

This  document  contains  no  provisions 
constituting  a  collection  of  information 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501-3520). 

Executive  Order  12866 

This  document  has  been  reviewed  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866. 

Regulatory  Flexibility  Act 

The  Secretary  hereby  certifies  that 
this  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  they  are 
defined  in  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601-612.  This  amendment 
would  not  directly  affect  any  small 
entities.  Only  individuals  could  be 
directly  affected.  Therefore,  pursuant  to 
5  U.S.C.  605(b),  this  final  rule  is  exempt 
from  the  initial  and  final  regulatory 
flexibility  analyses  requirements  of 
sections  603  and  604. 

Catalog  of  Federal  Domestic  Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  program  number  is  64.109. 

List  of  Subjects  in  38  CFR  Part  3 

Administrative  practice  and 
procedure.  Claims,  Disability  benefits, 
Individuals  with  disabilities.  Pensions, 
Veterans. 

Approved:  August  16,  2002. 
Anthony ).  Principi, 
Secretary  of  Veterans  Affairs. 

For  the  reasons  set  forth  in  the 
preamble,  the  Department  of  Veterans 
Affairs  amends  38  CFR  part  3  as  follows: 

PART  3— ADJUDICATION 

Subpart  A— Pension,  Compensation, 
and  Dependency  and  indemnity 
Compensation 

1.  The  authority  citation  for  part  3, 
subpart  A,  continues  to  read  as  follows: 

Authority:  38  U.S.C.  501(a),  unless 
otherwise  noted. 

2.  Section  3.700  is  amended  by: 

A.  In  paragraph  (a)(2)(iii),  removing 
"of  the  total  amount';  adding  two 
sentences  and  revising  the  authority 
citation  at  the  end  of  paragraph 
(a)(2)(iii). 

B.  In  paragraph  (a)(3),  in  the  first 
sentence,  removing  "severance  pay  is 


granted,"  and  adding,  in  its  place, 
"severance  pay  is  granted,  or  where 
entitlement  to  disability  compensation 
was  established  on  or  after  September 
15, 1981,";  removing  the  fifth  sentence; 
in  the  six  sentence,  removing 
"Compensation"  and  adding,  in  its 
place,  "Where  entitlement  to  disability 
compensation  was  established  prior  to 
September  15, 1981,  compensation"; 
adding  three  sentences  at  the  end  of 
paragraph  (a)(3);  and  revising  the 
authority  citation  at  the  end  of  the 
paragraph. 

C.  In  paragraph  (a)(5),  revising  the 
paragraph  heading. 

D.  In  paragraph  (a)(5)(i),  removing  "A 
veteran"  and  adding,  in  its  place, 
"Where  entitlement  to  disability 
compensation  was  established  on  or 
after  September  15, 1981,  a  veteran'; 
removing  "total  amount  received  as"; 
adding  two  sentences  at  the  end  of 
paragraph  (a)(5)(i). 

E.  Revising  the  authority  citation  at 
the  end  of  paragraph  (a)(5). 

The  revisions  and  additions  read  as 
follows: 


§3.700 

General. 

*         * 

* 

* 

(a)» 
(2)* 

*  * 

*  * 

(iiij*  *   *  Where  payment  of  readjustment 
pay  was  made  on  or  before  September  30; 
1996,  VA  will  recoup  from  disability 
compensation  an  amount  equal  to  the  total 
amount  of  readjustment  pay.  Where  payment 
of  readjustment  pay  was  made  after 
Septembec30, 1996,  VA  will  recoup  from 
disability  compensation  an  amount  equal  to 
the  total  amount  of  readjustment  pay  less  the 
amount  of  Federal  income  tax  withheld  from 
such  pay. 

(Authority:  10  U.S.C  1174(h)(2)  and 
1212(c)) 
***** 

(3)  * '  *  *  Where  entitlement  to 
disability  compensation  was  established 
on  or  after  September  15, 1981,  a 
veteran  may  receive  disability 
compensation  for  disability  incurred  or 
aggravated  by  service  prior  to  the  date 
of  receipt  of  the  severance  pay,  but  VA 
must  recoup  from  that  disability 
compensation  an  amount  equal  to  the 
severance  pay.  Where  payment  of 
severance  pay  was  made  on  or  before 
September  30, 1996,  VA  will  recoup 
from  disability  compensation  an  amount 
equal  to  the  total  amount  of  the 
severance  pay.  Where  payment  of 
severance  pay  was  made  after 
September  30, 1996,  VA  will  recoup 
from  disability  compensation  an  amount 
equal  to  the  total  amount  of  the 
severance  pay  less  the  amount  of 
Federal  income  tax  withheld  from  such 
pay. 
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(Authority:  10  U.S.C.  1174(h)(2)  and 
1212(c)) 

*        *        *        *        * 

(5)  Separation  pay  and  special 
separation  benefits,  (i)  *  *  *  Where 
pajrment  of  separation  pay  or  special 
separation  benefits  under  section  1174a 
was  made  on  or  before  September  30, 
1996,  VA  will  recoup  bom  disability 
compensation  an  emiount  equal  to  the 
total  amount  of  separation  pay  or 
special  separation  benefits.  Where 
payment  of  separation  pay  or  special 
separation  benefits  luider  section  1174a 
was  made  after  September  30, 1996,  VA 
will  recoup  from  disability 
compensation  an  amount  equal  to  the 
total  amount  of  separation  pay  or 
special  separation  benefits  less  the 
amount  of  Federal  income  tax  withheld 
frtim  such  pay. 
***** 

(Authority:  10  U.S.C.  1174  and  1174a) 

***** 

[FR  Doc.  02-24390  Filed  9-26-02;  8:45  am] 
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ENVIRONIMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[GA-i200228(a);  FRL-7382-2  ] 

Approval  and  Promulgation;  Georgia 
Transportation  Conformity  State 
Implementation  Plan  Memorandum  of 
Agreement  for  the  Atlanta  Metropolitan 
Area 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  promulgating  a  minor 
correction  to  its  previous  approval  of 
the  transportation  conformity  State 
Implementation  Plan  (SIP)  for  Atlanta, 
Georgia  promulgated  on  April  7,  2000 
(65  FR  18249).  This  direct  final 
rulemaking  will  amend  EPA's  approval 
of  the  Georgia  Transportation 
Conformity  SIP,  so  that  the  ciuxent  SEP 
is  consistent  with  the  March  2,  1999, 
decision  by  the  U.S.  Court  of  Appeals 
for  the  District  of  Columbia  Circuit 
Court  that  affected  the  transportation 
conformity  regulations  pertaining  to 
triggers  and  the  frequency  of  conformity 
determinations.  As  a  consequence  of 
this  correction,  Georgia  will  no  longer 
be  required  to  make  a  new  conformity 
determination  within  eighteen  months 
of  the  submission  date  of  an  initial  SIP. 
Alternatively,  EPA's  August  6,  2002, 
rulemaking  revision  (67  FR  50808)  will 
now  govern  the  establishment  of  the 
eighteen-month  conformity  clock  for 


initial  SIP  submissions.  The  eighteen- 
month  clock  for  initial  SIPs  will  begin 
upon  the  effective  date  of  EPA's 
adequacy  finding  for  the  motor  vehicle 
emissions  budgets  in  such  submitted 
SIPs. 

DATES:  This  direct  final  rule  is  effective 
November  26,  2002,  without  further 
notice,  unless  EPA  receives  adverse 
comment  by  October  28,  2002.  If 
adverse  comment  is  received,  EPA  will 
publish  a  timely  withdrawal  of  the 
direct  final  rule  in  the  Federal  Register 
and  inform  the  public  that  the  rule  will 
not  take  effect. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Kelly  A. 
Sheckler  at  the  Environmental 
Protection  Agency,  Region  4  Air 
Planning  Branch,  61  Forsyth  Street,  SW, 
Atlanta,  Georgia  30303.  Copies  of 
documents  relative  to  this  action  are 
available  for  public  inspection  during 
normal  business  hours  at  the  following 
locations.  The  interested  persons 
wanting  to  examine  these  documents 
should  make  an  appointment  with  the 
appropriate  office  at  least  24  hours 
before  the  visiting  day.  References  file 
GA  20228.  The  EPA  Region  4  office  may 
have  additional  background  docmnents 
not  available  at  the  other  locations. 

Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102), 
U.S.  Environmental  Protection  Agency, 
401  M  Street,  SW,  Washington.  DC 
20460.  V 

Environmental  Protection  Agency, 
Region  4  Air  Plaiming  Branch,  61 
Forsj^  Street,  SW,  Atlanta,  Georgia 
30303.  Attn.:  Kelly  Sheckler,  404/562- 
9042,  Sheckler.KeIIy@epa.gov. 

Georgia  Department  of  Natural 
Resources,  Environmental  Protection 
Division,  Air  Protection  Division,  4244 
International  Parkway,  Suite  136, 
Atlanta,  Georgia  30354. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kelly  Sheckler,  Air  Quality  Modeling 
and  Transportation  Section,  US. 
Environmental  Protection  Agency, 
Region  4,  61  Forsyth  Street,  SW, 
Atlanta,  Georgia  30303, 
Sheckler.Kelly@epa.gov,  (404)  562- 
9042. 

SUPPLEMENTARY  INFORMATION: 
Background 

Transportation  conformity  is  required 
imder  section  1 76(c)  of  the  Clean  Air 
Act  (42  U.S.C.  7506(c)  to  ensure  that 
federally  supported  highway  and  transit 
project  activities  are  consistent  with 
("conform  to")  the  purpose  of  a  state  air 
quality  implementation  plan.  EPA's 
transportation  conformity  rule 
established  the  criteria  and  procedures 
for  determining  whether  transportation 


activities  conform  to  the  state  air  quality 
plan. 

EPA  first  published  the  transportation 
conformity  rule  on  November  24, 1993 
(58  FR  62188),  and  made  subsequent 
revisions  to  the  rule  in  1995  (60  FR 
40098,  August  7, 1995,  and  60  FR 
57179,  November  14,  1995).  On  August 
15,  1997,  however,  EPA  published  a 
comprehensive  set  of  amendments  that 
clarified  and  streamlined  language  from 
the  1993  transportation  conformity  rule 
and  1995  amendments  (62  FR  43780). 
Since  the  publication  of  the  1997  rule, 
EPA  has  made  two  additional  revisions 
to  the  conformity  rule  in  2000  and  2002 
(  65  FR  18911,  April  10,  2000,  and  67 
FR  50808,  August  6,  2002). 

The  August  2002  amendment  to  the 
conformity  rule  addressed,  in  part,  the 
decision  made  on  March  2, 1999,  by  the 
U.S.  Court  of  Appeals  for  the  District  of 
Columbia  Court  that  affected  several 
provisions  of  the  1997  rulemaking 
{Environmental  Defense  Fund  v.  EPA,  et 
al,  167  F.  3d  641,  D.C.  Cir  1999). 
Specifically,  the  August  amendment 
addressed  the  impact  of  this  Court 
decision  on  one  provision  of  the 
conformity  rule.  Section  93.104  (e). 
With  this  rule  change,  conformity  must 
now  be  determined  within  eighteen 
months  of  the  effective  date  of  the 
Federal  Register  notice  annoimcing 
EPA's  finding  that  the  motor  vehicle 
emission  budgets  in  an  initial  SIP 
submission  are  adequate  rather  than 
within  eighteen  months  of  initial  SIP 
submission. 

We  made  this  minor  change  to  the 
conformity  rule  to  respond  to  the  Court 
decision  that  EPA  must  find  motor 
vehicle  emissions  budgets  in  submitted 
SIPs  adequate  before  they  can  be  used 
in  a  conformity  determination.  The 
August  2002,  rulemaking  also  changes 
the  starting  point  for  eighteen  month 
clocks  that  are  ciurently  nmning  for 
areas  with  initial  SIP  submissions,  so 
that  these  areas  are  given  the  full 
eighteen  months  after  EPA's  adequacy  ' . 
finding  to  determine  conformity  to  their 
SIPs.  In  other  words,  in  areas  where  a 
SIP  has  been  submitted  and  EPA  is 
currently  reviewing  it  for  adequacy,  the 
eighteen-month  clock  required  by 
section  93.104(e)  (2)  will  now  not  start 
imtil  the  effective  date  of  our  adequacy 
finding.  For  areas  that  have  submitted 
initial  SIPs  that  EPA  has  already  found 
adequate  and  to  which  conformity  has 
not  yet  been  determined,  the  August 
rule  restarts  the  eighteen-month  clock 
from  the  effective  date  of  EPA's  positive 
adequacy  finding.  For  more  information 
on  the  eighteen-month  conformity 
requirement  for  initial  SIP  submissions 
see  the  August  6,  2002  final  rule  (67  FR 
50808). 
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Section  51.390  (b)  of  the  confoiroity 
rule  specifies  that  after  EPA  approves  a 
conformity  SIP  revision,  the  federal  rule 
no  longer  governs  conformity 
determinations  with  respect  to  the 
provisions  covered  by  the  state  rule. 
Therefore,  areas  that  have  approved 
SIPs  governing  eighteen-month  triggers 
[i.e.,  SIPs  that  include  93.104(e)(a)  from 
the  1997  transportation  conformity 
rule),  the  actions  of  the  August  6.  2002 
rule  will  normally  only  be  effective 
when  EPA  approves  a  conformity  SIP 
revision  that  includes  the  amendment  to 
the  state  rules  to  align  the  eighteen- 
month  clock  for  initial  SIP  submissions 
with  EPA's  adequacy  provisions.  In  the 
case  of  Atlanta,  EPA  has  approved 
conformity  SIP  that  incjuded  section 
93.104(e)(2)  from  the  1997  version  of  the 
transportation  conformity  rule. 
However,  EPA  believes  that  its  initial 
approval  of  Atlanta's  SIP  was  in  error. 
Specifically.  EPA  should  not  have 
approved  section  105(e)  of  the  State 
Interagency  Transportation  Conformity 
Memorandum  of  Agreement  (MO A) 
since  this  provision  mirrors  section 
93.104(e)(2)  that  was  indirectly  affected 
by  the  March  2,  1999  court  decisions. 

Therefore,  in  today's  action,  EPA  is 
correcting  its  earlier  approval  of  the 
Atlanta,  Georgia  transportation 
conformity  SIP  to  remove  approval  of 
section  105(e)  of  the  Interagency 
Transportation  Conformity  MOA.  EPA 
believes  that  its  approval  of  that 
provision  was  in  error,  because  it  was 
made  after  the  March  2,  1999,  court 
ruling  that  conformity  could  not  be 
shown  to  the  motor  vehicle  emissions 
budgets  in  submitted  SIPs  until  EPA 
finds  such  submitted  budgets  adequate 
for  transportation  conformity  purposes. 
Since  section  105(e)  would  require  a 
determination  of  conformity  within 
eighteen-months  of  submittal  of  an 
initial  SIP,  even  if  EPA  had  not  found 
the  budget  to  be  adequate,  EPA 
concludes  that  it  should  not  have 
approved  that  section  of  the  Atlanta  SIP. 

Final  Action 

Therefore,  pursuant  to  section 
110(k)(6)  of  the  Clean  Air  Act.  EPA  is 
now  correcting  its  approval  of  the 
-Atlanta  SIP  to  remove  its  approval  of 
section  105(e).  In  the  absence  of  EPA 
approval  of  this  provision,  the  state  of 
Georgia  will  revert  back  to  reliance  of 
the  Federal  transportation  conformity 
rule  and  its  requirement  for  the 
eighteen-month  conformity  requirement 
for  initial  SIPs.  That  is.  the  eighteen- 
month  conformity  requirement  will  now 
be  triggered  in  Atlanta  only  from  the 
effective  data  of  EPA's  adequacy  finding 
for  such  initial  SIPs. 


The  EPA  is  publishing  this  rule 
without  a  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
submittal  and  anticipates  no  adverse 
comments.  However,  in  the  proposed 
rules  section  of  this  Federal  Register 
publication,  EPA  is  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  approve  the  SIP  revision 
should  adverse  comments  are  filed.  This 
rule  will  be  effective  November  26, 
2002,  without  further  notice  unless  the 
Agency  receives  adverse  comments  by 
October  28.  2002. 

If  the  EPA  receives  such  comments, 
then  EPA  will  publish  a  document 
withdrawing  the  final  rule  and 
informing  the  public  that  the  rule  will 
not  take  effect.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period. 
Parties  interested  in  commenting  should 
do  so  at  this  time.  If  no  such  comments 
are  received,  the  public  is  advised  that 
this  rule  will  be  effective  on  November 
26.  2002,  and  no  further  action  will  be 
taken  on  the  proposed  rule. 

Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993).  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Effect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355.  May 
22.  2001).  This  action  merely  corrects 
our  action  that  approves  state  law  as 
meeting  Federal  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  by  state  law. 
Accordingly,  the  Administrator  certifies~ 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  Because  this  rule  corrects  our 
action  that  approves  pre-existing 
requirements  imder  state  law  and  does 
not  impose  any  additional  enforceable 
duty  beyond  that  required  by  state  law, 
it  does  not  contain  any  unfunded 
mandate  or  significantly  or  uniquely 
affect  small  govenunents,  as  described 
in  the  Unfunded  Mandates  Reform  Act 
of  1995  (Public  Law  104-4).  This  rule 
also  does  not  have  tribal  implications 
because  it  will  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 


specified  by  Executive  Order  13175  (65 
FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
govenunent  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govenmient,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999).  This  action  merely 
corrects  our  action  that  approves  a  state 
rule  implementing  a  Federal  standard, 
and  does  not  alter  the  relationship  or 
the  distribution  of  power  and 
responsibilities  established  in  the  Clean 
Air  Act.  This  rule  also  is  not  subject  to 
Executive  Order  13045  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23, 1997),  because  it  is  not 
economically  significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  imder  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995- (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  section  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
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appropriate  circuit  by  November  26, 
2002.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  will  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  [See  section 
307(b)(2).) 


List  of  Sub|ect8  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Intergovernmental  relations.  Nitrogen 
dioxide.  Ozone,  Particulate  matter, 
Reporting  and  recordkeeping 
requirements.  Sulfur  oxides,  Volatile 
organic  compounds. 

Dated:  September  11.  2002. 
A.  Stanley  Meiburg, 

Regional  Administrator,  Region  4. 

Part  52  of  chapter  I,  tide  40,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 


PART  52— {AMENDED] 

1.  The  authority  citation  for  pari  52 
continues  to  read  as  follows: 

Authority:'42. U.S.C.  7401  et  seq. 

Subpart  L— Georgia 

2.  Section  52.570(e),  is  amended  by 
revising  entry  12  in  the  table-EPA 
Approved  Georgia  Non-Regulatory 
Provisions  to  read  as  follows: 

§52.570    identification  of  plan. 


EPA  Approved  Georgia  Non-Reguuvtory  Provision 


Name  of  nonreguiatory  SIP  provision 


Applicable  geo- 
graphic or  non- 
attainment  area 


State  submittal 

date/effective 

date 


EPA  approval 
date 


12.  Georgia  Interagency  Transportation  Conformity  Memorandum  of  Agreement,  except 
for  the  following  sections:  Section  103(4)(d);  Section  105(e);  Section  106(c);  Section 
110(c){1)(ii);  Section  110(c)(2)(ii);  Section  110(d)(2)(i);  Section  110(d)(3)(i);  Section 
110(e)(2)(i);  Section  110(e)(3)(i);  Section  119(e)(1);  Section  119b(a)(2);  Section 
130(1);  and  Section  133.. 


Atlanta  Metro- 
politan Area. 


February  16. 
1999. 


November  26, 
2002. 


[FR  Doc.  02-24490  Filed  9-26-02;  8:45  am) 
BILUNG  CODE  6S60-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[IJK-63-2-7569;  FRL-7384-6] 

Approval  and  Promulgation  of  Air 
Quality  State  Implementation  Plans 
(SIP);  Louisiana;  Emissions  Reduction 
Credits  Banldng  In  Nonattalnment 
Areas 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMiMARY:  The  EPA  is  approving  the 
Louisiana  emission  reduction  credit 
(ERC)  banking  program  as  a  revision  to 
the  Louisiana  State  Implementation 
Plan  (SIP).  The  ERC  banking  regulation 
establishes  a  means  of  enabling 
stationary  sources  to  identify  and 
preserve  or  acquire  emission  reductions 
for  New  Source  Review  (NSR)  emission 
offsets.  The  revisions  remove  the 
requirement  that  ERCs  in  the  bank  be  set 
aside  as  a  contingency  measure  for  the 
attainment  demonstration.  The  revisions 
also  remove  the  requirement  that  NSR 
netting  be  conducted  with  surplus  ERCs 
from  the  bank.  The  revisions  clarify  the 
requirement  that  ERCs  be  siuplus  to  all 


requirements  of  the  Clean  Air  Act  (the 
Act)  when  used.  The  EPA  approves 
these  revisions  to  the  ERC  banking 
regulation  to  satisfy  the  provisions  of 
the  Act  which  relate  to  the  permitting  of 
new  and  modified  sources  which  are 
located  in  nonattainment  areas.  The 
EPA  does  not  approve  the  revisions  as 
an  Economic  Incentive  Program  (EIP), 
nor  through  this  rule  alone  are  we 
allowing  the  use  of  ERCs  for  inter- 
precursor  trading  purposes  or  for 
alternate  Reasonably  Available  Control 
Technology  (RACT)  compliance 
purposes.  Pursuant  to  section  553(d)  of 
the  Administrative  Procedure  Act.  EPA 
finds  good  cause  to  make  this  action 
effective  immediately. 

EFFECTIVE  DATE:  This  rule  will  be 
effective  on  September  27.  2002. 

ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following 
locations.  Persons  interested  in 
examining  these  documents  shoidd 
make  an  appointment  with  the 
appropriate  office  at  least  24  hours 
before  the  visiting  day. 

Environmental  Protection  Agency, 
Region  6,  Air  Planning  Section  (6PD-L), 
1445  Ross  Avenue,  Suite  700,  Dallas, 
Texas  75202-2733.  Louisiana 
Department  of  Environmental  Quality, 
7920  Bluebonnet  Boulevard,  Baton 
Rougn,  Louisiana  70884. 


FOR  FURTHER  INFORMATION  CONTACT: 
Merrit  H.  Nicewander.  Watershed 
Management  Section  (6WQ-EW).  EPA 
Region  6. 1445  Ross  Avenue,  Dallas. 
Texas  75202-2733,  telephone  (214) 
665-7519  {nicewander.merrit@epa.gov). 
SUPPLEMENTARY  INFORMATION:  This 
section  is  organized  as  follows: 

I.  What  action  is  EPA  taking? 

II.  What  did  EPA  propose? 

HI.  What  comments  did  EPA  receive,  and 

what  are  our  responses? 
IV.  Administrative  requirements 

Throughout  this  document  "we"  "us" 
and  "our"  means  EPA. 

L  What  Action  is  EPA  Taking? 

We  are  granting  approval  of  the 
Louisiana  Department  of  Environmental 
Quality  (LDEQ)  ERC  banking  regulation 
as  a  component  of  the  Louisiana  SIP. 
The  rule  is  promulgated  by  the  State  at 
LAC  33:111,  Chapter  6  (Regulations  on 
Control  of  Emissions  Through  the  Use  of 
Emission  Reduction  Credit  Banking),  as 
published  in  the  Louisiana  Register  on 
February  20.  2002.  The  Governor  of 
Louisiana  submitted  this  rule  to  the  EPA 
as  a  SIP  revision  on  March  4.  2002. 

Our  approval  of  the  revised  ERC  bank 
rule  was  necessary  to  reflect  the 
rescission  of  the  contingency  measures' 
enforceable  process  contained  in  section 
621  of  the  rule,  to  incorporate  the 
"Surplus  When  Used"  provision  in 
accordance  with  the  Act  and  our 
Administrator's  Order  of  December  22, 
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2000,  to  remove  the  requirement  that 
netting  reductions  for  nonattainment 
new  source  review  (NNSR)  purposes 
meet  the  surplus  requirement  of  the 
emissions  bank  and  to  remove  section 
61 1  regarding  mobile  sources  emission 
reductions,  which  we  had  not 
previously  approved  as  part  of  the  SIP. 
In  addition,  the  revised  rule  removed 
section  623,  which  covered  the 
withdrawal,  use  and  transfer  of  ERCs, 
and  section  625,  which  covered  the 
application  and  processing  fees.  Our 
approval  of  the  revised  rule,  including 
the  removal  of  these  sections,  does  not 
constitute  a  relaxation  of  the  SIP,  since 
any  and  all  relevant  portions  of  these 
sections  have  been  incorporated  into  the 
revised  rule. 

We  approved  the  previous  LDEQ 
Chapter  6  banking  rule  on  July  2, 1999. 
That  SIP  approval  did  not  include 
section  611,  Mobile  Source  Emission 
Reductions,  which  the  State  had 
promulgated  in  August  1994,  but  did 
include  sections  621,  623  and  625. 
Section  623  covered  the  withdrawal,  use 
and  transfer  of  ERCs.  Section  625 
covered  the  application  and  processing 
fees.  We  are  granting  approval  of  the 
LDEQ  revised  Chapter  6  bank  rule  to 
reflect  the  removal  of  sections  611,  621, 
623  and  625. 

The  purpose  of  the  revised  rule  is  to 
establish  the  means  of  enabling 
stationary  sources  to  identify  and 
preserve  or  acquire  emission  reductions 
for  New  Source  Review  offsets.  This 
purpose  provides  flexibility  to 
stationary  sources  when  they  undergo 
NNSR,  allowing  sources  in  need  of 
emissions  offsets  to  identify  another 
stationary  source  that  may  have  surplus 
emission  reductions  available  for 
purchase  as  NNSR  offsets.  Although 
Section  601  states  that  the  piu-pose  of 
the  rule  is  to  "identify  and  preserve" 
emission  reductions  for  NNSR  offsets, 
the  revised  rule  does  not  itself  provide 
a  mechanism  for  "preserving"  emission 
reductions  until  the  permitting  stage. 
That  is,  under  LAC  33:ni.617{C)(2), 
emission  reductions  can  only  be 
preserved  after  they  are  identified  in  the 
ERC  certificate  and  LDEQ  determines 
during  the  permit  review  process  that 
they  are  "Surplus  When  Used." 

Section  553(d)  of  the  Administrative 
Procedure  Act  generally  provides  that 
rules  may  not  take  effect  earlier  than  30 
days  after  they  are  published  in  the 
Federal  Register.  If,  however,  an 
Agency  identifies  a  good  cause,  section 
553(d)(3)  allows  a  rule  to  take  effect 
earlier,  provided  that  the  Agency 
publishes  its  reasoning  in  the  final  rule. 
EPA  is  making  this  action  effective 
immediately  because  this  rule  is  related 
to  the  Baton  Rouge  1-hour  ozone 


Attainment  Plan  and  Transport  State 
Implementation  Plan,  on  which  the  EPA 
intends  to  take  imminent  action  (see  67 
PR  50391,  August  2,  2002).  In 
conjunction  with  its  August  2,  2002, 
proposed  approval  of  the  attairunent 
demonstration,  EPA  proposed  to  extend 
the  ozone  attainment  date  for  the  Baton 
Rouge  area  to  November  15,  2005,  while 
retaining  the  area's  ciurent  classification 
as  a  serious  ozone  nonattainment  area 
and  to  withdraw  EPA's  June  24,  2002, 
rulemaking  determining  nonattainment 
and  reclassification  of  the  BR  area  (67 
PR  42687).  The  effective  date  of  EPA's 
June  24,  2002,  nonattainment 
determination  and  reclassification  is 
imminent.  Furthermore,  making  this 
action  effective  immediately  does  not 
impose  any  additional  requirements, 
because  the  underlying  regulations  are 
already  effective  under  state  law. 

II.  What  Did  EPA  Propose? 

In  spite  of  the  fact  that  the  revised 
rule  is  named  an  Emission  Reduction 
Credit  Banking  regulation,  it  does  not 
establish  an  ERC  bank,  and  we  therefore 
did  not  propose  approval  of  the  rule  as 
an  ERC  bank.  The  program  established 
by  the  revised  rule  merely  functions  as 
a  bulletin  board  to  facilitate  stationary 
source  communications  and  offset 
purchases  before  certification  and  use  of 
ERCs  in  an  NNSR  permit  application. 
Similarly,  the  program  established  by 
the  revised  Chapter  6  rule  is  not  itself 
a  market -based  program  for  achieving 
air  quality  improvements,  and  is 
therefore  not  an  EIP  as  defined  by  the 
EPA.  Instead,  the  program  may  hie  used 
to  reduce  the  administrative  burden 
experienced  by  stationary  sources 
obtaining  emission  reductions  as  a  part 
of  New  Source  Review  permitting. 
Accordingly,  we  proposed  approval  of 
the  revised  Chapter  6  rule  with  the 
understanding  that  the  program  it 
establishes  will  be  used  in  conjimction 
with  the  revised  Chapter  5  NNSR  rule 
to  facilitate  stationary  source 
commimications  and  offset  purchases 
before  certification  and  use  of  an  ERC  in 
an  NNSR  permit  application. 

An  emissions  banxing  rule  that 
functions  merely  to  facilitate 
communication  between  stationary 
sources  is  not  within  the  scope  of  the 
guidance  document  "Improving  Air 
Quality  with  Economic  Incentive 
Programs,"  EPA-452/R-01-011  (EPA 
Office  of  Air  and  Radiation,  January 
2001)  (the  EIP  Guidance).  We  therefore 
did  not  review  the  revised  rule  for 
consistency  with  the  EIP  Guidance. 

We  proposed  approval  of  the  rule  as 
meeting  the  requirements  for  SIP 
approval  imder  Tide  I  Part  D  and 
section  110  of  the  Act. 


m.  What  Comments  Did  EPA  Receive 
and  What  are  EPA's  Responses  to  -« 

Comments? 

The  Steering  Committee  of  the  Baton 
Rouge  Ozone  Task  Force,  the 
Leadership  Team  of  the  Baton  Rouge 
Ozone  Task  Force,  the  Louisiana 
Chemical  Association  and  the  Louisiana 
Mid-Continent  Oil  and  Gas  Association 
comments. 

Comment:  Each  of  these  parties 
commented  by  providing  a  statement  of 
support  for  our  proposed  approval  of 
the  LDEQ  revised  ERC  regulation. 

Response:  We  have  considered  these 
statements  of  support  in  making  our 
final  determination. 

Louisiana  Generating  LLC  Comment 

Comment:  Louisiana  Generating  LLC 
(LaGen)  commented  that  LDEQ's 
proposed  Attainment  Plan/Transport 
SIP  revisions  contain  a  proposed 
Control  Strategy  Element,  Section  4.2.1 
Permitting  NOx  Sources,  that  could 
result  in  Ae  imposition  of  the 
equivalent  of  the  nonattaiimient  rules  in 
an  attainment  area  without  authority  of 
law.  LaGen  stated  that  the  revised  LDEQ 
bank  regulation  is  not  approvable  to  the 
extent  that  any  of  the  provisions  of  the 
regulation  could  be  implemented  to 
support  requiring  offsets  of  new 
facilities  or  major  modifications  in 
attainment  parishes. 

Response:  The  stated  purpose  of  the 
LDEQ  ERC  revised  rule  in  section  601 
is  to  establish  the  means  of  enabling 
stationary  sources  to  identify  and 
preserve  or  acquire  emission  reductions 
for  NSR  offsets.  As  noted  above,  the 
program  established  by  the  revised  rule 
does  not  function  as  an  ERC  banking  or 
trading  program,  but  merely  as  a 
bulletin  board  to  facilitate  stationary 
source  communications  and  offset 
purchases  before  certification  and  use  of 
ERCs  in  an  NNSR  permit  application. 
The  revised  rule  does  not  contain  any 
provisions  that  could  be  implemented  to 
support  requiring  offsets  of  new 
facilities  or  major  modifications  in 
attainment  parishes.  We  therefore  do 
not  find  in  this  comment  any  basis  for 
disapproval  of  the  proposed  ERC  bank 
rule. 

State  of  Louisiana  Department  of 
Environmental  Quality^comments 

Comment:  LDEQ  strongly  supported 
our  proposed  approval,  but  requested 
several  corrections  and  clarifications. 
One  comment  stated  that  our  proposed 
approval  notice  at  67  FR  48086 
indicated  that  LDEQ  defined  the  term 
"Siuplus  Emission  Reductions" 
whereas  the  rule  at  LAC  33:111.605 
defines  the  term  "Surplus"  but  not 
"Surplus  Emission  Reductions'. 
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Response:  We  have  considered  these 
statements  of  support  in  making  our 
final  determination. 

The  LDEQ  comment  regarding 
"Surplus  Emission  Reductions"  is 
correct.  The  referenced  sentence  in  our 
proposed  approval  notice  should  have 
read:  "'Surplus"  emission  reductions 
are  defined  in  LAC  33:111.605  as 
emission  reductions  voluntarily  created 
for  iun  emissions  unit;  not  required  by 
any  local,  state  or  federal  law, 
regulation,  order,  or  requirement;  and  in 
excess  of  reductions  used  to 
demonstrate  attainment  of  federal  and 
state  ambient  air  quality  standards." 

Comment:  The  second  LDEQ 
comment  indicated  the  appearance  of 
missing  text  at  67  FR  48086. 

Response:  LDEQ  correctly  noted  a 
typographical  error  in  our  proposed 
approval  notice,  although  die  error 
consisted  of  extra  text  (the  words  "the 
volimtary  reduction")  rather  than 
missing  text.  The  referenced  sentence  in 
our  proposed  approval  notice  should 
have  read:  "Emissions  reductions  below 
these  "baseline  emissions"  are 
considered  surplus,  and  under  the  rule 
are  calculated  by  subtracting  future 
allowable  emissions  after  the  reductions 
from  the  baseline  emissions." 

Comment:  The  third  LDEQ  comment 
requested  clarification  that  the 
"surplus"  determination  is  made  at  the 
time  a  permit  application  that  relies 
upon  the  reductions  as  offsets  is  deemed 
administratively  complete.  Our 
proposed  approval  notice  at  67  FR 
48088  indicated  that  it  was  at  the  time 
of  the  State's  evaluation  of  the  permit 
application. 

Response:  We  agree  with  LDEQ  that  a 
"siuplus"  determination  is  made  at  the 
time  a  permit  is  deemed 
administratively  complete,  as  is 
apparent  from  the  definition  of 
"surplus"  in  Section  605  of  the  revised 
Louisiana  rule,  and  from  Section  617(a), 
which  says  that  LDEQ  will  review  an 
application  for  ERCs  when  a  request  is 
submitted  to  use  the  ERCs  as  offsets. 
Thus,  the  State's  verification  that  the 
ERCs  are  surplus  must  be  conducted 
when  they  are  to  be  used,  not  when  they 
are  acquired  (or  submitted  for 
certification  or  purchased).  We  agree 
with  LDEQ  that  the  most  appropriate 
time  for  LDEQ  to  make  its  review  and 
determination  as  to  "surplus"  is  after 
the  application  is  deemed 
administratively  complete.  (This  timing 
is  consistent  with  EPA  policy  regarding 
determinations  for  netting  purposes.) 

Comment:  LDEQ  commented  that  the 
State  has  recendy  promulgated  and 
revised  the  NOx  control  regulation  in 
Chapter  22.  Our  proposed  approval 
notice  stated  that  the  State  has  recenUy 


revised  the  NOx  control  regulation  in 
Chapter  22. 

Response:  We  agree  \yith  LDEQ  that 
the  State  has  recendy  promulgated  and 
revised  the  NOx  control  regulation. 

Tulane  Environmental  Law  Clinic 
Comments 

Tulane  submitted  the  comments  by 
fax  on  August  26,  2002.  The  EPA  is 
under  no  obligation  to  extend  the 
comment  period  or  to  accept  late 
comments.  We  decided  to  accept 
comments  which  were  received  by  our 
office  by  close-of-business  on  August 
26,  2002.  This  time  frame  corresponds 
to  the  estimated  travel  time  for  first 
class  mail  for  a  letter  mailed  and 
postmarked  on  the  last  day  of  the 
comment  period,  August  22,  2002. 

Comment:  The  compliance  date  for 
NOx  sources  is  May  1.  2005.  Voluntary 
NOx  reductions  before  this  date  could 
be  deemed  surplus  and  therefore 
eligible  for  use  as  emission  offsets, 
which  could  allow  facilities  to  offset 
new  VOC  emissions  by  early  RACT 
implementation. 

Response:  The  EPA  disagrees  with  the 
commenter's  interpretation  that 
facilities  which  elect  to  implement 
RACT  before  the  compliance  date 
required  by  the  rule.  May  1,  2005, 
would  generate  reductions  eligible  for 
use  as  emission  offsets. 

Louisiana  promulgated  its  revised 
NOx  rules  on  February  20,  2002 
(Louisiana  Register,  Vol.  28,  No.  2).  On 
February  27,  2002,  the  State  submitted 
to  EPA  the  revised  NOx  rules  for  the 
Baton  Rouge  area  and  its  Region  of 
Influence.  The  revised  NOx  rule 
requires  certain  affected  categories  of 
NOx-generating  facilities  to  achieve 
RACT  "as  expeditiously  as  possible,  but 
no  later  than  May  1,  2005."  This  date 
takes  into  consideration  the  time 
affected  categories  of  NOx-generating 
facilities  may  need  to  procure,  calibrate 
and  implement  RACT.  On  July  23,  2002, 
the  EPA  proposed  approval  of  the  SIP 
revisions  to  regulate  emissions  of  NOx 
to  meet  requirements  of  the  CAA  (67  FR 
48095).  Section  173(c)(2)  of  the  Act 
states  that  reductions  otherwise 
required  by  the  Act  are  not  creditable  as 
offsets.  Although  the  rule  permits 
affected  categories  of  NOx-generating 
facilities  to  achieve  compliance  with 
NOx  RACT  no  later  than  May  1,  2005, 
the  rule  became  effective  when 
promulgated.  Therefore,  facilities 
achieving  NOx  RACT  compliance  before 
May  1,  2005,  are  creating  emission 
reductions  as  required  by  law. 
Therefore,  such  facilities  will  not  obtain 
ERCs  and  cannot  offset  VOC  emissions 
by  early  RACT  implementation. 
Furthermore,  emissions  decreased  by  a 


volimtary  action  must  be  permanent  in 
order  to  meet  the  surplus  ERC  criteria. 
Because  the  rule  provides  for 
compliance  no  later  than  May  1,  2005, 
reductions  made  before  that  date  could 
not  be  considered  permanent,  and 
therefore  could  not  be  surplus. 

For  the  above  reasons,  tne  comment 
does  not  indicate  that  any  change  to  the 
rule  is  required. 

Comment:  Tulane  states,  as  an 
example  of  a  "segmented  approach"  by 
which  they  charge  that  EPA  has  avoided 
addressing  how  various  state  rules  will 
operate  together,  that  EPA 
acknowledged  at  67  FR  48097  that 
Louisiana  will  need  to  develop  a  two- 
balance  system  for  tracking  NOx 
reductions,  but  deferred  analysis  of  that 
issue  to  a  "separate  Federal  Register 
document"  that  has  yet  to  be  issued. 

Response:  We  disagree,  both  as  to  the 
general  proposition  that  a  "segmented 
approach"  allowed  the  EPA  to  avoid 
issues,  and  as  to  the  specific  charge  that 
EPA  failed  to  present  the  promised 
analysis  of  the  two-balance  NOx 
reduction  system. 

We  first  note  that  both  our  proposed 
approval  of  the  revised  Chapter  6  rule 
and  our  proposed  approval  of  the 
revised  Section  504  rule  (NNSR) 
addressed  the  general  topic:  'How  Does 
the  State's  NSR  Regulation  in  Chapter  5 
Interact  Widi  die  NOx  Control 
Regulation  in  Chapter  22  and  the 
Revised  Banking  Regulation  in  Chapter 
6." 

Regarding  the  "deferred  analysis" 
comment,  the  full  sentence  from  which 
the  above  quotation  was  taken  reads  as 
follows:  "We  will  be  proposing  action 
on  Louisiana's  ERC  accounting  in  a 
separate  Federal  Register  document." 
That  document  was  our  proposed 
approval  notice  of  the  LDEQ  revised       * 
ERC  rule,  which  contained  substantial 
discussion  of  the  workings  of  the  two- 
balance  ERC  system.  See  67  FR  48087-  ' 
48089.  In  addition,  we  requested  in  our 
proposed  approval  of  the  Chapter  B 
NNSR  rule  "that  in  response  to 
comments  on  EPA's  proposed  approval 
of  the  Chapter  5  and  Chapter  6  rules,  the 
State  affirm  and  detail  the  procedures 
for  the  determination  of  NOx  surplus 
ERCs  resulting  from  the  split  emission 
limitations  for  the  NOx  RACT  rule  in 
Chapter  22".  67  FR  48089.  Additional 
discussion  of  this  issue  appears  later  in 
this  section. 

Comment:  VOC  increases  from  the 
InterpoUutant  Trading  and  NOx  rules 
will  have  a  disproportionate  impact  on 
minority  communities,  contrary  to  EIP 
Guidance,  especially  sections  16.2  and 
16.9. 

Response:  The  purpose  of  the  revised 
ERC  rule  is  to  establish  the  means  of 
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enabling  stationary  sources  to  identify 
and  preserve  or  acquire  emission 
reductions  for  New  Source  Review 
offsets.  Since  the  rule  does  not  by  itself 
directly  reduce  emissions  or  improve  air 
quality,  and  is  instead  intended  solely 
to  enable  stationary  sources  to  identify 
and  acquire  NOx  and  VOC  offsets  for 
NNSR  purposes,  the  rule  was  reviewed 
as  a  component  of  the  SIP  related  to  the 
NNSR  offsets  rule,  not  as  an  Economic 
Incentive  Program.  Thus,  the  EIP 
Guidance  is  not  applicable  to  the 
revised  ERG  rule. 

The  revised  rule  does  not  contain  any 
reference  to  an  inter-precursor  trading 
(that  is,  the  trading  of  emission 
reductions  of  one  pollutant's  precursors 
for  emission  reductions  of  a  different 
precursor  for  that  pollutant)  program. 
The  purpose  of  the  rule  does  not 
include  inter-precursor,  or  for  that 
matter,  any  emissions  trading.  The  new 
source  permitting  regulation  in  Ghapter 
5,  on  the  other  hand,  refers  to  what  we 
consider  inter-precursor  trading.  Under 
the  revised  Chapter  5  procedure,  the 
State's  verification  that  the  ERGs  are 
surplus  must  be  conducted  when  they 
are  to  be  used,  not  when  they  are 
acquired  (or  submitted  for  certification 
or  purchased).  Thus,  inter-precursor 
trades  are  appropriately  reviewed, 
evaluated  and  verified  under  the  NSR 
program  at  the  time  of  use.  The 
comment  is  therefore  not  relevant  to  our 
approval  of  the  proposed  ERG  bank  rule. 
Further  discussion  of  this  issue  will 
appear  in  our  final  rule  regarding  the 
revised  NNSR  rule,  to  be  published  in 
a  separate  Federal  Register  document. 

Comment:  The  ERG  bank  is  broken,  is 
awaiting  audit,  and  is  not  capable  of 
tracking  the  expanded  and  more 
complicated  emission  offsets  proposed 
in  Louisiana's  NOx  and  NSR  rules.  EPA 
should  not  approve  any  banking  rule 
until  the  concerns  raised  in  the  public 
petition  for  an  audit  of  the  bank  are 
addressed. 

Response:  We  disagree  that  the 
program  established  by  the  revised  ERG 
rule  is  broken.  As  stated  earlier,  the 
purpose  of  the  LOEQ  ERG  revised  rule 
is  to  establish  the  means  of  enabling 
stationary  sources  to  identify  and 
"preserve"  or  acquire  emission 
reductions,  the  acceptability  of  which  is 
later  determined  by  the  LDEQ,  in  the 
permitting  process  for  NSR  offsets.  In 
spite  of  the  fact  that  the  revised  rule  is 
named  an  Emission  Reduction  Gredit 
Banking  regulation,  the  State  did  not 
adopt,  nor  did  we  propose  to  approve, 
the  revised  rule  to  function  as  an  ERG 
bank  or  trading  program.  Rather,  the 
revised  rule  merely  provides  a  bulletin 
board  to  facilitate  stationary  source 
communications  and  offset  purchases 


before  potential  certification  and 
potential  use  in  an  NSR/NNSR  permit 
application.  The  so-called  "bank"  in  the 
revised  nde  will  not  itself  provide  ERGs 
that  may  be  used  for  NSR/NNSR 
trading.  The  State  makes  a  case-by-case 
determination  in  each  individual  permit 
application  process  about  the  validity  of 
the  ERGs  relied  upon  in  an  application 
by  a  source  owner/operator. 

The  revised  ERG  bank  rule  removes 
the  necessity  that  ERGs  be  tracked  to 
ensure  that  the  bank  contains  sufficient 
ERGs  for  attainment  demonstration 
contingency  purposes.  Our  action 
approves  a  revision  that  is  simplifying 
the  function  of  the  bank,  not 
complicating  it  as  indicated  by  the 
comment. 

Comment:  The  deletion  in  the 
proposed  ERG  rule  of  language  clearly 
disqualifying  emissions  reductions 
taken  pursuant  to  a  compliance  order  or 
consent  decree  from  use  as  emissions 
offsets  opens  the  door  to  illegal 
offsetting.  Section  173(c)(2)  prohibits 
the  banking  of  credits  for  any  emission 
reductions  otherwise  required  by  the 
Act. 

Response:  We  disagree  that  the 
definitions  of  "surplus"  and 
"enforceable"  in  the  revised  ERG  rule 
open  the  door  to  illegal  offsetting.  As 
stated  above,  "surplus"  emission 
reductions  are  defined  in  LAG  33:111.605 
as,  among  other  things,  emission 
reductions  not  required  by  any  local, 
state  or  federal  law,  regulation,  order,  or 
requirement.  Gompliance  orders  and 
consent  decrees  are  orders  as  well  as 
requirements  of  the  Act,  and  emission 
reductions  required  imder  such  an  order 
or  decree  cannot  be  classified  as 
surplus. 

Comment:  By  eliminating  the 
requirement  that  emission  reductions  be 
creditable  under  the  definition  of 
netting,  Louisiana's  proposed  ERG  rule 
violates  federal  law  and  must  not  be 
approved.  Netting  is  a  form  of  emission 
offsetting.  LDEQ  is  now  proposing  to 
allow  netting  of  emission  reductions 
that  do  not  qualify  as  ERGs,  in  violation 
of  EPA  policy  and  the  Act.  The 
definition  of  netting  in  the  ERG  rule 
violates  section  173(c)  of  the  Act  and 
therefore  LDEQ  must  not  adopt  the 
proposed  rule  as  written. 

Response:  We  disagree  that  netting  is 
a  form  of  emission  offsetting.  The  term 
netting  is  derived  from  the  NSR 
definition  of  "net  emission  increase"  at 
40  GFR  51.165  and  40  GFR  52.21.  The 
net  emission  increase  due  to  a  specific 
project  is  the  project  emission  increases 
plus  any  creditable,  contemporary 
emission  increases  and  decreases  at  the 
stationary  source.  Greditable  in  this 
sense  refers  among  other  things  to  the 


emissions  not  having  been  relied  upon 
in  the  issuance  of  a  major  NSR  permit 
during  the  contemporaneous  period,  as 
detailed  at  40  GFR  51.165.  The 
contemporaneous  period  in  Louisiana 
has  been  defined  as  five  years.  Netting 
is  the  summation  of  the  creditable 
contemporaneous  emission  increases 
and  decreases  at  the  facility.  If  the 
project  emission  increase  exceeds  the 
major  modification  threshold  but  the 
creditable,  contemporaneous  emission 
decreases  are  large  enough,  the  net 
emission  increase  may  be  less  than  the 
major  modification  tlieshold.  In  this 
instance,  the  source  would  be  said  to 
"net  out"  of  major  source  NSR  review. 

Section  173(c)  of  the  Act  refers  to 
emission  offsets  required  for  emission 
increases  resulting  from  major 
modifications  and  major  new  sources.  It 
applies  to  major  emission  increases  that 
result  after  the  netting  has  been 
performed  in  the  determination  of  the 
net  emission  increase.  By  previously 
requiring  that  all  creditable, 
contemporaneous  emission  decreases  be 
surplus  ERGs  from  the  bank,  the  LDEQ 
requirement  for  netting  was  more 
stringent  than  the  federal  requirement. 
By  removing  the  surplus  ERG 
requirement  from  the  netting 
determination,  the  LDEQ  NSR  netting 
requirement  is  now  equivalent  to  the 
federal  requirement  in  40  GFR  51.165 
and  40  GFR  52.21. 

Comment:  Section  603(A)  of  the 
revised  ERG  nile  apparently  allows  for 
trading  of  ERGs  between  five  attainment 
parishes  and  five  parishes  in  the  Baton 
Rouge  nonattainment  area,  in  violation 
of  section  173(c)(1)  of  the  Act.  If  it  is 
LDEQ's  intent  to  allow  such  trading,  it 
should  rescind  the  rule  immediately  as 
contrary  to  federal  law.  If  it  is  not 
LDEQ's  intent  to  allow  such  trading,  it 
should  clearly  so  state  within  the 
regulation. 

Response:  We  agree  that  section 
173(c)(1)  of  the  GAA  does  not  permit 
trading  of  offsets  between  attainment 
areas  and  nonattainment  areas.  We 
disagree  that  Section  603(A)  of  the 
revised  ERG  rule  permits  such  trading. 
Instead,  Section  603(A)  specifically 
provides  that  "[olther  sources  located  in 
EPA-designated  ozone  attainment  areas 
may  not  participate  in  the  emissions 
banking  program."  If  the  commenter  is 
specifically  concerned  about  the 
reference  in  Section  603(A)  to  Galcasieu 
Parish,  which  states  that  "[mjinor 
stationary  sources  located  in  ozone 
nonattaiimient  areas  or  Galcasieu  Parish 
may  submit  ERG  applications  for 
purposes  of  banking,"  we  respond  that 
the  reductions  from  Calcasieu  Parish 
sources  (or  sources  in  any  other 
attaiiunent  area)  may  not  be  used  as 
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offsets  by  sources  in  nonattainment 
areas,  under  Section  504(F)(9)  of  the 
revised  NNSR  nde.  The  reference  to 
Galcasieu  in  Section  603(A)  is  relevant 
to  sources  in  Calcasieu  Parish  that  are 
seeking  offsets  in  accordance  vtrith  LAC 
33:111.510. 

In  addition,  as  mentioned  previously, 
the  purpose  of  the  LDEQ  ERG  revised 
rule  is  to  establish  the  means  of 
enabling  stationary  sources  to  identify 
and  "preserve"  or  acquire  emission 
reductions,  the  acceptability  of  which  is 
later  detennined  by  the  LDEQ,  in  the 
permitting  process  for  NSR  offsets.  In 
spite  of  the  fact  that  the  revised  nde  is 
named  an  Enussion  Reduction  Credit 
Banking  regulation,  the  State  did  not 
adopt,  nor  did  we  propose  to  approve, 
the  revised  rule  to  function  as  an  ERG 
bank  or  trading  program.  Rather,  the 
revised  rule  merely  provides  a  bulletin 
board  to  fecilitate  stationary  source 
commimications  and  offset  .piuchases 
before  potential  certification  and 
potential  use  in  an  NSR/NNSR  permit 
application.  The  so-called  "bank"  in  the 
revised  rule  will  not  itself  provide  ERGs 
that  may  be  used  for  NSR/NNSR 
trading.  The  State  makes  a  case-by-case 
determination  in  each  individual  permit 
application  process  about  the  validity  of 
the  ERCs  relied  upon  in  an  application 
by  a  soiirce  owner/operator. 

Comment:  EPA  must  not  approve  the 
ERG  rule  revisions  because  UDEQ 
cannot  provide  assurance,  as  required 
by  the  Act,  that  it  has  adequate 
personnel  or  funding  to  maintain  the 
program. 

Response:  The  purpose  of  the  LDEQ 
ERG  revised  rule  is  to  function  as  a 
bidletin  board  to  facilitate  stationary 
source  communications  and  offset 
purchases  before  certification  and  use  in 
an  NNSR  permit  application.  The 
"bank"  established  by  the  revised  rule 
will  not  itself  provide  ERCs  that  may  be 
used  for  trading.  The  revised  rule 
removes  the  necessity  that  ERCs  be 
tracked  by  the  State,  and  the 
requirement  that  there  be  sufficient 
escrowed  ERCs  for  attaiiunent 
demonstration  contingency  purposes. 
The  state's  and  our  action  is  simplifying 
the  function  of  the  bank. 

Comment:  Louisiana's  NOx  rule 
providing  for  seasonally  fluctuating 
emission  limitations  for  stationary 
sources  is  unworkable,  introducing 
unnecessary  complication  and  the 
potential  for  abuse,  and  reducing  the 
public's  ability  to  monitor  the  program. 

Response:  Because  the  revised  rule 
provides  for  a  bulletin  board  rather  than 
a  traditional  bank,  the  stationary  sources 
seeking  to  sell  or  buy  ERGs  will  bear  the 
brunt  of  whatever  additional 
complication  is  introduced  by  the 


seasonal  approach  contained  in  the  NOx 
rule.  LDEQ  will  not  be  required  to  track 
or  monitor  a  stored  balance  of  offsets, 
but  instead  primarily  to  evaluate  the 
validity  of  ERGs  at  the  time  it  receives 
application  to  use  them.  The  simplified 
function  of  the  bank  will  likewise 
increase  the  public's  ability  to  monitor 
the  program. 

Comment:  EPA  has  stated  that  the 
NOx  rule  does  not  address  the 
requirement  to  keep  separate 
documentation  for  the  certification, 
determination,  and  recordkeeping  qf 
NOx  ERCs  during  the  ozone  and  non- 
ozone  seasons.  BPA  proposes  to  accept 
promises  in  a  letter  from  Mr.  Dale 
Givens  regarding  the  operation  of  the 
bank.  As  of  July  23,  2002,  the  State  had 
not  detailed  the  procedures  required. 

Response:  In  our  proposed  approval 
of  the  revised  Chapter  6  ERG  rule,  we 
stated  that  the  Ghapter  6  rule  (not  the 
Chapter  22  NOx  rule,  as  the  commenter 
stated)  "does  not  address  the 
requirement  to  keep  separate 
documentation  for  the  certification, 
determination,  and  recordkeeping  of 
NOx  ERCs  during  the  ozone  and  non- 
ozone  seasons.  The  identification, 
certification,  acquisition,  recordkeeping 
and  determination  of  "Surplus  When 
Used"  emission  reduction  credits  must 
be  for  both  the  ozone  season  and  the 
non-ozone  season  time  periods." 

We  did  not  condition  our  approval  of 
the  Chapter  6  rule  on  the  receipt  of 
additional  information  bom  the  State. 
The  stated  purpose  of  the  revised 
emissions  banking  rule  in  Ghapter  6  is 
to  enable  stationary  soiuces  to  identify 
and  acquire  emission  reductions  for 
NSR  purposes.  The  Ghapter  6  rule  does 
not  establish  a  "bank"  requiring 
tracking  by  the  State  of  sources'  claimed 
ERCs.  The  Chapter  6  rule  only 
establishes  a  bulletin  board  for  use  by 
source  owners  and  operators.  The  LDEQ 
makes  the  determination  whether  a 
source's  claimed  ERGs  are  surplus 
throiigfa  the  Chapter  5  nonattaiiunent 
NSR  rules.  The  identification, 
certification,  acquisition,  recordkeeping 
and  determination  of  "Surplus  When 
Used"  emission  reduction  credits  must 
be  for  the  ozone  season  and  the  non- 
ozone  season  time  periods.  The  State 
indicated  by  letter  from  Mr.  Dale  Givens 
to  EPA  dated  May  3,  2002  that  the  State 
would  implement  the  rule  by  operating 
the  Ghapter  6  emissions  reduction 
credits  bulletin  board  in  such  a  manner. 
EPA  has  received  information  bom  the 
State  supplementing  its  May  3,  2002, 
letter  and  further  supporting  the  State's 
intention  to  implement  the  Chapter  5 
NSR  rule  in  a  manner  that  provides  for 
separate  identification,  certification, 
acquisition,  recordkeeping  and 


determination  of  "Surplus  When  Used" 
emission  reduction  credits  for  the  ozone 
season  and  for  the  non-ozone  season 
time  periods.  For  these  reasons,  the 
comment  does  not  indicate  that  any 
change  to  the  rule  is  required. 

IV.  Administrative  Requirements 

A.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantiy  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  ef  seq.).  Because  this 
nde  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
govnnments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4). 

B.  Executive  Order  13045 

Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks  (62  FR  19885. 
April  23. 1997),  applies  to  any  rule  that: 
(1)  Is  detennined  to  be  economically 
significant  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency.  This 
proposed  action  is  not  subject  to 
Executive  Order  13045  because  this  is 
not  an  economically  significant 
regulatory  action  as  defined  by 
Executive  Order  12866. 

C.  Executive  Order  13175 

On  November  6,  2000,  the  President 
issued  Executive  Order  13175  (65  FR 
67249)  entitied,  "Consultation  and 
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Coordination  with  Indian  Tribal 
Governments."  Executive  Order  13175 
took  effect  on  January  6,  2001,  and 
revokes  Executive  Order  13084  (Tribal 
Consultation)  as  of  that  date.  This 
rulemaking  does  not  affect  the 
communities  of  Indian  tribal 
governments.  Accordingly,  the 
requirements  of  Executive  Order  13175 
do  not  apply. 

D.  Executive  Order  12898 
Executive  Order  12898  requires  that 

each  Federal  agency  make  achieving 
environmental  justice  part  of  its  mission 
by  identifying  and  addressing,  as 
appropriate,  disproportionately  high 
and  adverse  human  health  or 
environmental  effects  of  its  programs, 
policies,  and  activities  on  minorities 
and  low-income  populations.  The  EPA 
believes  that  this  rule  should  not  raise 
environmental  justice  issues.  The 
overall  result  of  the  program  is  regional 
reductions  in  ozone.  Because  this 
program  will  likely  reduce  local  ozone 
levels  in  the  air,  and  because  there  are 
additional  provisions  under  the  CAA  to 
ensure  that  ozone  levels  are  brought  into 
compliance  with  national  ambient  air 
quality  standards,  it  appears  unlikely 
that  this  program  would  permit  adverse 
affects  on  local  populations. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  signiflcant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions. 

The  Congressional  Review  Act,  5 
U.S.C.  section  801  et  seq.,  as  added  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996, 
generally  provides  that  before  a  rule 
may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  before  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  section  804(2). 

Pursuant  to  5  U.S.C.  605(b),  I  certify 
that  today's  rule  would  not  have  a 


significant  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  those  terms  for  RFA 
purposes. 

F.  Unfunded  Mandates  Reform  Act 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA), 
signed  into  law  on  March  22, 1995,  EPA 
must  prepare  a  budgetary  impact 
statement  to  accompany  any  proposed 
or  final  rule  that  includes  a  Federal 
mandate  that  may  result  in  estimated 
annual  costs  to  state,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector,  of  $100  million  or  more. 
Under  section  205,  EPA  must  select  the 
most  cost-effective  and  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule  and  is 
consistent  with  statutory  requirements. 
Section  203  requires  EPA  to  establish  a 
plan  for  informing  and  advising  any 
small  governments  that  may  be 
significantly  or  luiiquely  impacted  by 
the  rule. 

EPA  believes,  as  discussed  above,  that 
because  this  rule  approves  pre-existing 
requirements  under  state  law  and  does 
not  impose  any  additional  enforceable 
duty,  it  does  not  constitute  a  Federal 
mandate,  as  defined  in  section  101  of 
the  UMRA. 

G.  Executive  Order  13132 

Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10. 
1999)  requires  EPA  to  develop  an 
accountable  process  to  ensiu^ 
"meaningful  and  timely  input  by  state 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132,  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
Government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  state  and  local 
governments,  or  EPA  consults  with  state 
and  local  officials  early  in  the  process 
of  developing  the  proposed  regulation. 
EPA  also  may  not  issue  a  regulation  that 
has  federalism  implications  and  that 
preempts  state  law  unless  the  Agency 
consults  with  state  and  local  officials 
early  in  the  process  of  developing  the 
proposed  regulation. 


This  action  merely  approves  a  state 
rule  implementing  a  Federal  standard, 
and  does  not  alter  the  relationship  of  the 
distribution  of  power  and 
responsibilities  established  in  the  CAA. 
Thus,  the  requirements  of  section  6  of 
the  Executive  Order  do  not  apply  to  this 
final  action. 

H.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA).  Public  Law  104- 
113,  section  12(d)  (15  U.S.C.  272  note) 
directs  EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standards 
bodies.  The  NTTAA  directs  EPA  to 
provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

In  reviewing  SIP  submissions.  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply. 

/.  Paperwork  Reduction  Act 

This  rule  does  not  impose  an 
information  collection  biwden  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.). 

J.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  section  801  et  seq.,  as  added  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996. 
generally  provides  that  before  a  rule 
may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 


Federal  Register /Vol.  67,  No.  188 /Friday,  September  27.  2002 /Rules  and  Regulations         60877 


House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  before  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  section  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  November  26, 
2002.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  piuposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 


review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Hydrocarbons, 
Intergovernmental  relations,  Nitrogen 
dioxide,  Ozone.  Reporting  and 
recordkeeping  requirements. 

Dated:  September  20.  2002. 
Lawrence  E.  Starfield, 

Acting  Regional  Administrator,  Region  6. 

Part  52.  chapter  I.  tide  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 


PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 
Subpart  T— Louisiana 

2.  In  §  52.970  the  table  in  paragraph 
(c)  is  amended  under  chapter  6  by 
removing  the  entries  for  sections  621. 
623.  and  625  and  revising  the  entries  for 
sections  601.  603.  605,  607,  613,  615, 
617,  and  619  to  read  as  follows: 

152.970    Mantmcation  o(  plan. 

•        •        *        •        * 

(cj*  •  * 


EPA  Approved  Louisiana  Regulations  in  the  Louisiana  SIP 


state  citation 


Title/sut>iect 


State  approval  date 


EPA  approval  data 


Comments 


Chapter  6 — Regulations  on  Control  of  Emissions  Reduction  Credits  Banking 
Section  601 Purpose Feb.  2002,  LR  28:301   Seplemlwr  27,  2002  and  FR 

cite. 
Section  603 Applicat)ility Feb.  2002,  LR  28:301   Seplamber  27,  2002  and  FR 

cite. 
Section  605 Definitions Feb.  2002,  LR  28:301   Sefttember  27,  2002  and  FR 

cite. 
Section  607 Determination  of  Creditable  Emission  Reductions    Feb.  2002,  LR  28:302  September  27,  2002  and  FR 

cite. 

Section  613 ERC  Bank  ReconJkeeping  and  Reporting  Re-    Feb.  2002.  LR  28:303  September  27,  2002  and  FR 

quirements.  cite. 

Sectk)n  615 Schedule  for  Submitting  Applkations  Feb.  2002,  LR  28:304  September  27,  2002  and  FR 

cite. 
Section  617 Procedures  for  Review  and  Approval  of  ERCs  ...    Feb.  2002,  LR  28:304  September  27,  2002  and  FR 

cite. 
Sectfon  619 Emission  Reductwn  Credit  Bank  Feb.  2002,  LR  28:305  September  27,  2002  and  FR 

cite. 
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BILUNG  COOE  8S60-80-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[LA-62-1-7571;  FRL-7384-^] 

Approval  and  Promulgation  of 
Imptomantation  Plana;  Loulaiana; 
Control  of  Emiaaiona  of  Nitrogen 
Oxidaa  in  ttia  Baton  Rouge  Ozone 
Nonattalnment  Area 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  The  EPA  is  approving 
revisions  to  the  Louisiana  State 
Implementation  Plan  (SIP).  This 


rulemaking  covers  two  separate  actions. 
First,  we  are  approving  revisions  to  the 
Louisiana  Nitrogen  Oxides  (NOx)  rules 
in  the  Baton  Rouge  (BR)  1-hour  ozone 
nonattalnment  area  (BR  area)  and  its 
Region  of  Influence  as  submitted  to  us 
by  the  State  on  February  27,  2002  (the 
February  27,  2002,  SIP  revision).  In  this 
document,  we  will  refer  to  this  revision 
as  Action  Number  1.  The  revisions 
concern  Reasonably  Available  Control 
Technology  (RACT)  for  point  sources  of 
NOx  in  the  BR  area  and  its  Region  of 
Influence.  Second,  we  are  approving 
revisions  to  the  Louisiana  NOx  rules  for 
lean  bum  engines  within  the  BR  ozone 
nonattalnment  area  as  submitted  to  us 
on  July  25,  2002  (the  July  25,  2002,  SIP 
revision).  In  this  document,  we  will 
refer  to  this  revision  as  Action  Number 
2.  The  February  27.  and  July  25.  2002. 
SIP  revisions  will  contribute  to 


attainment  of  the  1-hour  ozone  National 
Ambient  Air  Quality  Standard  (NAAQS) 
in  the  BR  area.  The  EPA  is  finalizing 
approval  of  these  2  SIP  revisions  to 
regulate  emissions  of  NOx  as  meeting 
the  requirements  of  the  Federal  Clean 
Air  Act  (the  Act). 

The  EPA  is  making  these  2  SIP 
revisions  effective  immediately.  See 
section  2  of  this  dociunent  for  more 
information. 

DATES:  This  rule  will  be  effective  on 
September  27,  2002. 

ADDRESSES:  Copies  of  the  Technical 
Support  Document  (TSD)  and  other 
documents  relevant  to  this  action  are 
available  for  public  inspection  during 
normal  business  hours  at  the  following 
locations.  Persons  interested  in 
examining  these  documents  should 
make  an  appointment  with  the 
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appropriate  office  at  least  24  hours 
before  the  visiting  day. 

Environmental  Protection  Agency, 
Region  6. 1445  Ross  Avenue,  Suite  700, 
Dallas.  Texas  75202-2733. 

Louisiana  Department  of 
Environmental  Quality  (LDEQ),  7290 
Bluebonnet  Boulevard,  Baton  Rouge, 
Louisiana.  70810. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Alan  Shar,  Air  Planning  Section  (6PD- 
L).  EPA  Region  6,  1445  Ross  Avenue, 
Dallas,  Texas  75202-2733.  telephone 
(214)  665-6691,  and 
Sbar.Alan@epa.gov. 
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5.  How  do  we  respond  to  the  submitted 
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7.  What  is  the  history  of  NOx  RACT  rules  for 

point  sources  in  the  BR  area? 

8.  What  are  the  NOx  emissions  factors  for 

point  sources  of  NOx  in  the  BR  area? 

9.  What  is  the  compliance  schedule  for  point 

sources  of  NOx  in  the  BR  area? 

10.  What  areas  in  Louisiana  will  today's 

action  affect?  Throughout  this  document 
•'we,"  "us."  and  "our"  means  EPA. 

1.  What  Actions  are  we  Taking  in  This 
Document? 

On  July  23,  2002.  we  proposed  to 
approve  the  Louisiana's  rule  revisions  to 
LAC  33:111,  Chapter  22,  "ConU-ol  of 
Emissions  of  Nitrogen  Oxides," 
(AQ215),  as  a  revision  to  the  Louisiana 
SIP  for  point  sources  of  NOx  in  the  BR 
area  and  its  Region  of  Influence.  See  67 
FR  48095. 

The  BR  area  constitutes  the  5  ozone 
nonattainment  parishes  of  Ascension, 
East  Baton  Rouge,  Iberville.  Livingston, 
and  West  Baton  Rouge.  The  Region  of 
Influence  constitutes  the  4  ozone 
attainment  parishes  of  East  Feliciana. 
Pointe  Coupee,  St.  Helena,  and  West 
Feliciana.  This  SIP  revision  establishes 
RACT  for  point  sources  of  NOx  in  all 
these  9  parishes.  RACT  is  defined  as  the 
lowest  emission  limitation  that  a 
particular  source  can  meet  by  applying 
a  control  technique  that  is  reasonably 
available  considering  technological  and 
economic  feasibility.  See  44  FR  53761, 
September  17,  1979.  The  State  of 
Louisiana  submitted  this  revision  to  us 
as  a  part  of  the  NOx  reductions  needed 
for  the  BR  area  to  attain  the  1-hour 
ozone  standard.  These  NOx  reductions 


will  assist  the  BR  area  to  attain  the  1- 
hour  ozone  standard. 

Today,  we  are  finalizing  our  approval 
of  Action  Number  1. 

Action  Number  2  concerns  RACT  for 
lean  bum  engines  in  5  ozone 
nonattaiiunent  parishes  of  Ascension, 
East  Baton  Rouge,  Iberville,  Livingston, 
and  West  Baton  Rouge.  See  above  for 
definition  of  RACT.  On  July  31,  2002, 
we  proposed  to  approve  Louisiana's  rule 
revisions  to  LAC  33:111,  Chapter  22, 
"Control  of  Emissions  of  Nitrogen 
Oxides,"  (AQ224),  as  a  revision  to  the 
Louisiana  SIP  for  lean  bum  engines 
within  the  BR  ozone  nonattainment 
area.  See  67  FR  49647.  These  revisions 
would  require  lean  bvim  engines  to 
adopt  RACT  to  assist  the  5 
nonattaiiunent  parishes  to  achieve  the  1- 
hour  ozone  standard.  See  67  FR  49647. 
We  used  a  procedure  known  as  "parallel 
processing"  in  proposing  to  approve 
these  revisions.  See  40  CFR  part  51, 
Appendix  V  for  more  information  on 
"parallel  processing."  Briefly,  parallel 
processing  allows  a  State  to  submit  a 
SIP  revision  prior  to  actual  adoption  by 
the  State  and  provides  an  opportunity 
for  the  State  to  consider  EPA  comments 
prior  to  submission  of  a  final  SIP 
revision  for  final  EPA  review  and 
action. 

Today,  we  are  finalizing  our  approval 
of  Action  Number  2. 

By  finalizing  our  approval  of  Action 
Numbers  1  and  2,  we  are  agreeing  that 
the  State  of  Louisiana  will  be 
implementing  RACT  for  major  point 
sources  of  NOx  in  the  BR  area  and  its 
Region  of  Influence.  Our  TSD  contains 
more  information  concerning  Action 
Numbers  1  and  2,  including  technical 
justification  for  our  action.  For 
additional  information  concerning  NOx, 
nonattainment  areas,  SIPs,  federal 
approval  of  a  SIP,  and  RACT  you  can 
refer  to  either  67  FR  48095  (July  23, 
2002),  or  67  FR  49647  (July  31,  2002). 

2.  Why  are  we  Making  This  Action 
Effective  Immediately? 

Section  553(d)  of  the  Administrative 
Procedure  Act  generally  provides  that 
mles  may  not  take  effect  earlier  than  30 
days  after  they  are  published  in  the 
Federal  Register.  However,  if  an  Agency 
identifies  a  good  cause,  section 
553(d)(3)  allows  a  mle  to  take  effect 
earlier,  provided  that  the  Agency 
publishes  its  reasoning  in  the  final  rule. 
The  EPA  is  making  this  action  effective^ 
immediately  because  this  rule  is  related 
to  the  Baton  Rouge  1-hour  ozone 
Attainment  Plan  and  Transport  State 
Implementation  Plan,  on  which  the  EPA 
intends  to  take  inuninent  action  (see  67 
FR  50391,  August  2,  2002).  In 
conjunction  with  its  August  2.  2002, 


proposed  approval  of  the  attaiiunent 
demonstration,  EPA  proposed  to  extend 
the  ozone  attainment  date  for  the  BR 
area  to  November  15,  2005,  while 
retaining  the  area's  ciuxent  classification 
as  a  serious  ozone  nonattaiiunent  area 
and  to  withdraw  EPA's  June  24,  2002, 
rulemaking  determining  nonattainment 
and  reclassification  of  the  BR  area  (67 
FR  42687).  The  effective  date  of  EPA's 
June  24,  2002,  nonattainment 
determination  and  reclassification  is 
imminent.  Furthermore,  making  this 
action  effective  immediately  does  not 
impose  any  additional  requirements, 
because  the  underlying  regulations  are 
already  effective  under  State  law. 

3.  When  did  the  Public  Comment 
Periods  for  our  Proposals  Expire? 

The  public  comment  period  for 
Action  Number  1  (67  FR  48095)  expired 
on  August  24,  2002. 

The  public  comment  period  for 
Action  Number  2  (67  FR  49647)  expired 
on  September  1,  2002. 

4.  Who  submitted  comments  to  us? 

We  received  written  comments  irom 
the  Baton  Rouge  Clean  Air  Coalition 
(BRCAC).  M.  D.  Mc  Daniel  and 
Associates  (MDA)  on  behalf  of  the  Baton 
Rouge  Ozone  Task  Force,  Louisiana 
Chemical  Association  (LCA),  Louisiana 
Mid-Continent  Oil  and  Gas  Association 
(LAMOGA),  Louisiana  Generating,  LLC 
(LG),  LDEQ,  NRG  Energy,  Inc.  (NRG). 
and  Tulane  Environmental  Law  Clinic 
(TELC)  on  behalf  of  the  Louisiana 
Environmental  Action  Network  (LEAN) 
concerning  Action  Number  1. 

We  received  written  comments  from 
LDEQ,  LAMOGA  and  TELC  concerning 
Action  Niunber  2. 

5.  How  do  we  Respond  to  the  Submitted 
Written  Comments? 

Our  response  to  written  comments 
conceming  Action  Number  1  (67  FR 
48095)  are  as  follows: 

Comment  #  1 :  The  BRCAC,  MDA. 
LCA,  LAMOGA.  LDEQ.  and  LG 
expressed  their  support  for  our  July  23, 
2002  proposal  (67  FR  48095). 

Response  to  comment  #1:  We 
appreciate  the  commenters'  support  of 
our  July  23.  2002  proposal  (67  FR 
48095)  and  have  considered  these 
comments  in  making  our  final 
determination. 

Comment  #2;  The  LDEQ  commented 
on  spelling  of  the  East  Feliciana  and 
West  Feliciana  parishes  in  section  15  of 
our  July  23,  2002  proposal  (67  FR 
48095). 

Response  to  comment  #2:  We 
appreciate  the  comment  and  have 
corrected  the  typographical  error  in 
spelling  of  these  two  parishes. 
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Comment  #3;  The  NRG  commented 
that  the  definition  of  "averaging 
capacity"  in  subsection  B,  Chapter  22 
uses  the  actual  heat  input  from  two 
prior  ozone  seasons  and  thus  is  limiting 
in  nature.  The  Conunenter  proposes 
language  for  the  definition  that  includes 
the  term  "other  acceptable  periods" 
instead. 

Response  to  comment  #3:  Subsection 
B,  Chapter  22  defines  the  averaging 
capacity  as  "the  average  actual  heat 
input  rate  in  MMBtu/hour  at  which  an 
affected  point  soiuce  operated  during 
the  ozone  season  of  the  two  calendar 
years  of  2000  and  2001  (e.g..  total  heat 
input  for  the  period  divided  by  the 
actual  hoius  of  operation  for  the  same 
period)."  The  provision  goes  on  to 
provide.  "Another  period  may  be  used 
to  calculate  the  averaging  capacity  if 
approved  by  the  department.  For  units 
with  permit  revisions  that  legally 
curtailed  capacity  or  that  were 
permanently  shut  down  after  1997.  the 
averaging  capacity  is  the  average  actual 
heat  input  during  the  last  two  ozone 
seasons  of  operation  before  the 
curtailment  or  shutdown."  The  rationale 
for  specifically  stating  the  two  calendar 
years  of  2000  and  2001  in  definition  of* 
"averaging  capacity"  is  to  ensuire 
consistency  and  replicability  of  Chapter 
22  with  the  photochemical  grid 
modeling  inputs  used  for  the  BR  area 
attainment  demonstration.  The  term 
"acceptable  periods"  as  suggested  by 
the  conunenter  could  introduce 
confusion  or  ambiguity  for  compliance 
determination  purposes,  as  well.  The 
current  definition  in  Chapter  22.  as 
stated  above,  does  provide  for  af  soiuce 
to  use  alternative  periods  pending 
approval  by  the  LDEQ.  Therefore,  we 
believe  that  the  definition,  as  adopted 
by  the  State,  offers  a  harmonized  blend 
of  flexibility,  consistency,  and 
specificity  and  are  approving  the  rule 
without  any  changes  to  subsection  B. 

Comment  #4:  The  NRG  commented 
that  use  of  averaging  capacity  in 
subsections  D.3  and  D.4  of  Chapter  22 
essentially  precludes  operation  of  a 
facility  at  its  maximum  capacity  if  the 
owner  elects  to  use  a  ton  per  day  or 
pound  per  hour  emission  cap. 

Response  to  comment  #4:  As  stated 
previously,  the  rationale  for  specifically 
stating  the  two  calendar  years  of  2000 
and  2001  in  the  definition  of  "averaging 
capacity"  is  to  ensure  consistency  and 
replicability  of  Chapter  22  with  the 
photochemical  grid  modeling  inputs 
used  fur  the  BR  area  attainment 
demonstration.  Subsections  D.3  and  D.4 
allow  for  a  30-day  rolling  average  as  the 
basis  for  calculating  mass  of  NOx 
emitted  per  imit  of  heat  input  (lb  NOx/ 
MM  Btu).  The  30-day  rolling  average 


window  is  long  enough  and  flexible 
enough  to  allow  for  potential 
fluctuations  associated  with  the  demand 
for  electricity.  The  cap,  as  calculated  by 
Equation  D-1  of  Chapter  22,  is  offered 
as  an  alternative  and  provides 
additional  flexibility.  If  a  source 
operated  at  or  near  its  maximum 
capacity  during  the  two  calendar  years 
of  2000  and  2001,  then  the  source 
would  be  assigned  a  ton  per  day  or 
pound  per  hour  emission  cap  for  NOx 
that  is  representative  of  its  historical 
operations.  In  response  to  a  similar 
comment,  the  State  wrote  and  we  agree, 

"the  rule  limits  an  individual  unit  to  its 
historical  averaging  capacity  as  determined 
by  the  operation  in  the  ozone  seasons  of  2000 
and  2001.  The  owner  can  also  request  DEQ 
approval  for  a  different  historical  period  if  he 
knows  that  the  2000-2001  period  is  not 
representative  of  typical  operation.  The  rule 
was  written  this  way  because  the  actual, 
rather  than  permitted,  1997  emissions  were 
used  to  establish  the  base  case  for  the  model. 
The  1997  actuals  were  projected  to  the 
baseline  for  2005.  The  NOx  control  rule  was 
designed  to  reduce  the  baseline  emissions  to 
the  point  that  attainment  with  the  standard 
was  attained.  If  permitted  emissions  had 
been  used  to  establish  the  baseline,  more 
stringent  controls  would  have  been  required 
to  reach  attainment.  If  an  owner  decides  to 
group  several  sources  under  an  emission  cap, 
he  would  determine  his  cap  by  adding  up  all 
of  the  allowed  emissions  of  the  capped 
sources  and  then  operate  so  as  not  to  exceed 
the  cap.  In  so  doing,  he  is  free  to  operate  any 
unit  or  units  in  the  cap  at  a  rate(s)  that  is 
above  the  averaging  capacity  as  long  as  the 
cap  is  not  exceeded.  This  gives  an  owner  a 
lot  of  flexibility  to  optimize  his  operation  to 
his  best  interests." 

We  do  not  believe  that  an  electrical 
power  generator  would  want  to  bear  the 
risk  of  having  to  adopt  more  stringent 
control  measiues  or  to  operate  imder  a 
year-round  (as  opposed  to  a  seasonal) 
NOx  control  strategy  for  the  sake  of  a 
higher  cap  limit  that  is  not  historically 
representative  of  its  recent  operations. 
Thus,  we  are  approving  the  rule  without 
any  changes  to  subsections  D.3  and  D.4. 

Comment  #5:  The  NRG  commented 
that  compliance  with  the  emission 
limits  for  all  sources  associated  with  the 
generation  of  electric  power  should  be 
on  a  30-day  rolling  average  basis. 

Response  to  comment  #5:  We  disagree 
with  the  conunenter.  We  agree  with  the 
State's  response  to  a  similar  comment. 
In  response  to  comments  during  the 
State  rulemaking,  LDEQ  stated: 

"the  basis  for  the  Baton  Rouge  area  is  the 
one-hour  ozone  standard  that  requires 
compliance  in  each  and  every  hour  of  the 
day.  Typically,  non-electric  facilities  operate 
at  a  steady  rate  with  steady  NOx  emissions 
and  the  averaging  time  is  not  very  significant. 
However,  the  nature  of  an  electric  utility  is 
to  raise  and  lower  rates  as  load  demands 


vary.  There  is  typically  a  very  large  variation 
in  day-to-day  electricity  demand  as  weather 
fronts,  rain  and  other  conditions  change  to 
affect  atmospheric  temperatures.  This  causes 
large  changes  in  NOx  emissions.  The  DEQ 
believes  that  a  tighter  control  on  electric 
utilities  is  necessary  to  prevent  exceedances 
of  the  standard  from  occurring." 

In  other  words,  allowing  a  30-day 
rolling  average  for  electric  utility  boilers 
could  result  in  exceedances  of  the  one- 
hour  standard  due  to  varying  NOx 
emissions  caused  by  load  variations. 

Comment  #6;  The  NRG  presents  a 
hypothetical  example  that  should  a 
generating  imit  experience  an 
unexpected  shutdown  the  demand  for 
electricity  must  be  met  by  other 
generators  and  the  averaging  capacity  in 
section  E.l.d  is  restrictive.  The 
conunenter  then  suggests  that 
throughout  Chapter  22,  the  term 
"averaging  capacity"  for  sources 
associated  with  the  electrical  power 
generation  should  be  replaced  with 
"maximum  rated  capacity." 

Response  to  comment  #6:  We 
disagree.  There  are  multiple  layers  of 
operational  flexibility  embedded  in  the 
Chapter  22  rule.  First,  Chapter  22  allows 
for  seasonal  NOx  control  (May  1  to 
September  30  of  each  year  as  opposed 
to  a  year-round)  measiues.  See 
subsection  A.2.  The  seasonal  control 
measure  by  itself  offers  a  significant 
degree  of  latitude  to  an  affected  source. 
Replacing  the  averaging  capacity  vrith 
maximum  rated  capacity  as  suggested 
by  the  commenter  would  create  an 
artificially  higher  cap  limit  for  these 
sources  which  is  unrepresentative  of 
their  recent  historical  operations,  and  in 
ttun  the  attainment  demonstration 
strategy  could  call  for  implementation 
of  more  stringent  control  measures  for 
the  BR  area.  Second.  Chapter  22  allows 
for  use  of  the  peaking  services  option. 
For  the  definition  and  emission  factors 
of  "peaking  service,"  see  subsection  B 
in  Chapter  22,  and  Table  I  of  this 
doounent.  respectively.  Third.  Chapter 
22  allows  for  the  facility-wide  averaging 
plan  as  an  alternative  method  of 
compliance.  Subsection  E.l.b(i)  offers  a 
30-day  rolling  average  limit  for  each 
individual  unit  that  fires  gaseous  or 
liquid  fuels  and  chooses  to  participate 
in  the  facility-wide  averaging  plan. 
Subsection  E.l.c(i)  offers  a  30-day 
rolling  average  limit  for  each  individual 
unit,  including  those  in  a  coal-fired 
electrical  power  generation  system,  that 
chooses  to  participate  in  the  facility- 
wide  averaging  plan.  We  believe  that 
routine  maintenance,  generators'  know 
how/training,  good  housekeeping 
measures,  and  preventive  practices 
should  be  the  determining  factors  in 
minimizing  or  eliminating  occurrences 
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of  unexpected  shutdowns  rather  than 
the  Chapter  22  rule.  We  thus  disagree 
with  the  commenter  in  this  regard. 

Comment  #7:  The  NRG  commented 
that  limiting  usage  of  secondary  fuels  to 
the  average  usage  of  secondary  fuel  in 
2000  and  2001  is  restrictive  and 
urmecessary. 

Response  to  comment  #7;  We  , 
disagree.  The  Chapter  22  rule  actually 
benefits  the  source  by  avoiding  year- 
roimd  NOx  control  requirements.  See 
subsection  A.2  of  the  Chapter  22  rule. 
The  Chapter  22  rule  is  not  overly 
restrictive,  as  it  provides  for  an 
alternative  method  of  compliance  with 
the  NOx  emission  factors.  Subsection 
D.2  allows  the  foUowings  options  for  a 
source  which  is  capable  of  firing  more 
than  one  type  of  fuel  (primary  and  back- 
up fuel(s)): 

Subsection  D.2.a  states  "if  a 
combination  of  fuels  is  used  normally, 
the  emission  factor  from  Paragraph  D.l 
of  this  Section  shall  be  adjusted  by  the 
weighted  average  heat  input  of  the  fuels 
based  on  the  ozone  season  average  usage 
in  2000  and  2001,  or  another  period  if 
approved  by  the  department," 

Subsection  D.2.b  states  "if  the  boiler 
is  normally  fired  with  a  primary  fuel 
and  a  secondary  fuel  is  available  for 
back-up,  the  unit  shall  comply  with  the 
emission  factor  for  the  primary  fuel 
while  firing  the  primary  fuel  and  with 
the  emission  factor  for  the  secondary 
fuel  while  firing  the  secondary  fuel.  In 
addition,  the  usage  of  the  secondary  fuel 
shall  be  limited  to  the  ozone  season 
average  usage  of  the  secondary  fuel  in 
2000  and  2001,  or  another  period  if 
approved  by  the  department,"  and 

Subsection  D.2.C  states  "if  the 
secondary  fuel  is  less  than  10  percent  of 
the  weighted  average,  the  owner  or 
-operator  may  choose  to  comply  with  the 
unadjusted  limit  for  the  primary  fuel." 

As  stated  previously,  the  rationale  for 
specifically  stating  the  two  calendar 
years  of  2000  and  2001  in  Chapter  22  is 
to  ensure  consistency  and  replicability 
in  the  photochemical  grid  modeling 
inputs  used  for  the  BR  area  attainment 
demonstration.  Having  enforceable 
limits  for  the  secondary  fuel  usage,  and 
adhering  to  a  historically  representative 
quantity  of  fuel  usage  would  benefit  the 
source  by  not  having  to  adopt  year- 
round  and  more  stringent  controls  in 
order  for  the  BR  area  to  reach 
attainment.  Therefore,  we  find  that 
limiting  usage  of  secondary  fuels  to  the 
average  usage  of  secondary  fuel  in  2000 
and  2001  is  neither  restrictive  nor 
unnecessary  and  thus  disagree  with  the 
commenter  in  this  regard. 

Comment  #8;  The  NRG  commented 
that  precluding  the  30-day  averaging  of 


emissions  could  subject  the  state  to 
regulatory  takings  claim. 

Response  to  comment  #8;  The  EPA's 
role  in  reviewing  SIP  submittals  is  to 
evaluate  whether  state  choices  meet  the 
criteria  of  the  Act.  Federal  inquiry  into 
the  economic  reasonableness  and  other 
constitutionally  protected  rights  of  state 
action  is  not  allowed  under  the  Act  (see. 
Union  Electric  Co.,  v.  EPA.  427  U.S. 
246,  255-266  (1976);  42  U.S.C. 
7410(a)(2))  other  than  for  purposes  of 
evaluating  the  reasonableness  and 
availability  of  alternatives  for  purposes 
of  a  waiver  of  Federal  preemption.  The 
State  has  submitted  information 
indicating  that  the  administrative 
requirements  of  Leuisiana  law  have 
been  met.  The  EPA  believes  this  rule 
can  be  approved  ptu^uant  to  the  Act 
based  on  our  review  of  the  LDEQ's 
responses  to  comments,  taken  together 
with  the  rest  of  the  information  in  the 
administrative  record  for  the  SIP.  We 
thus  disagree  with  the  commenter  in 
this  regard.  In  approving  LDEQ's 
adoptedjNiOx  rules,  we  also  note  the 
following:  (a)  The  Chapter  22  rule  calls 
for  seasonal  NOx  control  (May  1  to 
September  30  of  each  year)  measures. 
See  subsection  A.2  of  the  rule,  smd  (b) 
the  seasonal  NOx  control  measure  by 
itself  offers  a  significant  degree  of 
flexibility  and  latitude  to  an  affected 
source. 

Comment  #9;  The  TELC  requested  an 
extension  of  30  days  to  the  public 
comment  period. 

Response  to  comment  #9:  The  EPA  is 
under  no  obligation  to  extend  the 
comment  period  or  to  accept  late 
comments.  We  decided  to  accept 
comments  which  were  received  by  our 
office  by  close-of-business"  on  August 
26,  2002.  This  time  frame  corresponds 
to  the  estimated  travel  time  for  first 
class  mail  for  a  letter  mailed  and 
postmarked  on  the  last  day  of  the 
comment  period,  August  22,  2002. 

Comment  *10:  The  TELC  commented 
that  exemption  of  flares,  incinerators, 
kilns  and  ovens  in  subsection  B  is  a 
nonexisting  section. 

Response  to  comment  ItlO:  Chapter  22 
is  titled  as  "Control  of  Emissions  of 
Nitrogen  Oxides  (NOx)"  Section  2201  is 
titled  "Affected  Facilities  in  the  Baton 
Rouge  Nonattainment  Area  and  the 
Region  of  Influence."  Subsection  B 
addresses  the  applicable  definitions, 
and  subsection  C  includes  the 
exemptions.  Therefore,  the  reference  to 
subsection  B,  in  the  text  of  subsection 
C.7  of  the  rule,  is  valid  and  will  remain 
unchanged. 

Comment  nil: The  TELC  has 
concerns  with  the  emission  reductions 
generated  by  facilities  which  are 
required  to  comply  with  the  NOx  RACT 


requirements  in  Louisiana's  revised 
NOx  rule.  The  commenter  is  concerned 
that  facilities  which  elect  to  implement 
RACT  before  the  compliance  date 
required  by  the  rule.  May  1,  2005,  could 
be  considered  to  be  doing  so 
voluntarily.  And  as  voluntary 
reductions,  i.e.,  not  required  by  federal 
or  state  law,  these  NOx  reductions  could 
be  deemed  surplus,  and  therefore,     ^ 
eligible  for  use  as  emission  offsets, 
including  offsets  of  Volatile  Organic 
Compounds  (VOCs). 

Response  to  comment  #11:  The  EPA 
disagrees  with  the  commenter's 
interpretation  that  facilities  which  elect 
to  implement  RACT  before  the 
compliance  date  required  by  the  rule, 
May  1,  2005,  would  generate  reductions 
eligible  for  use  as  emission  offsets. 

The  revised  NOx  rule  requires  certain 
affected  categories  of  NOx-generating 
facilities  to  achieve  RACT  "as 
expeditiously  as  possible,  but  no  later 
than  May  1,  2005."  This  date  takes  into 
consideration  time  affected  categories  of 
NOx-generating  facilities  may  need  to 
procure,  calibrate  and  implement  RACT. 
LDEQ  has  noted,  and  EPA  agrees,  that 
the  May  1,  2005  date  is  reasonable 
because  in  the  three  years  from  the 
promulgation  to  compliance,  owners 
and  operators  will  have  to  put  together 
design  and  engineering  packages, 
prociwe  control  equipment,  complete 
construction,  shakedown  and  debug 
new  equipment,  and  bring  the  NOx 
control  equipment  into  normal 
operation.  In  many  instances  these 
activities  will  have  to  be  coordinated 
with  scheduled  outages,  which  may  also 
impact  implementation  schedules. 
Furthermore,  during  this  same  period, 
facilities  in  neighboring  states  will  be 
attempting  to  accomplish  these  same 
activities,  which  could  cause  delays  due 
to  competition  and  overloading  at 
engineering  offices  and  equipment 
vendors'  fabrication  shops. 

Section  173(c)(2)  of  the  Act  states  that 
reductions  otherwise  required  by  the 
Act  are  not  creditable  as  offsets. 
Louisiana  has  promulgated  revisions  to 
the  Louisiana  Administrative  Code 
(LAC)  at  Part  III,  Section  504,  which 
contains  the  rules  for  nonattainment 
New  Source  Review  (NSR)  procedures 
that  apply  to  the  Baton  Rouge  area.  The 
NSR  revisions  include  increases  to  the 
minimum  offset  ratios  for  new  major 
stationary  sources  and  major 
modifications  to  major  stationary 
sources  in  the  Baton  Rouge  area.  The 
revisions  also  add  minimum  offset 
^ratios  for  NOx.  The  EPA  proposed 
approval  of  Louisiana's  revised  NSR 
rules  on  Jvdy  23,  2002.  (67  FR  48090). 
For  additional  information  regarding 
NSR  and  offsets,  see  LAC  111:33,  Chapter 
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5,  and  the  separate  EPA  rulemaking  to 
be  issued  regardimz  that  Chapter. 

Although  the  NOx  rule  permits 
affected  categories  of  NOx-generating 
facilities  to  achieve  compliance  with 
NOx  RACT  no  later  than  May  1,  2005, 
the  rule  became  effective  when 
promulgated  on  February  20,  2002 
(Louisiana  Register,  Vol.  28,  No.  2). 
Therefore,  facUities  achieving  NOx 
RACT  compliance  before  May  1,  2005, 
are  creating  emission  reductions  as 
required  by  law.  Such  facilities  will  not 
obtain  Emissions  Reduction  Credits 
(ERCs)  and  caimot  offset  VOC  emissions 
by  early  RACT  implementation. 
Furth^more,  emissions  decreased  by  a 
volimtary  action  must  be  permanent  in 
order  to  meet  the  surplus  ERC  criteria. 
Because  the  rule  provides  for 
compliance  no  later  than  May  1,  2005, 
reductions  made  befoire  that  date  could 
not  be  considered  permanent,  and 
therefore  could  not  be  surplus. 

For  the  above  reasons,  tne  comment 
does  not  indicate  that  any  change  to  the 
rule  is  required. 

Comment  #12:  The  TELC  charges  that 
LDEQ  has  taken  inconsistent  positions 
regarding  modeling  and  the  effects  of 
NOx  reduction  on  attainment  of  the 
ozone  NAAQS.  The  commenter  points 
out  that  on  January  26, 1996  (61  FR 
2438),  EPA  granted  an  exemption  from 
the  RACT  and  NSR  requirements  for 
major  stationary  sources  of  NOx. 
pursuant  to  section  182(f)  of  the  Act. 
This  exemption  was  based  on  modeling 
submitted  by  LDEQ  in  a  1994  petition 
that  demonstrated  that  additional  NOx 
emission  controls  within  the  Baton 
Rouge  area  will  not  contribute  to 
attaiiunent  of  the  ozone  NAAQS  for  the 
area.  On  May  7,  2002  (67  FR  30638), 
EPA  rescinded  that  exemption  based  on 
more  recent  modeling  conducted  for  the 
Baton  Rouge  area,  submitted  by  LDEQ 
September  24,  2001,  that  indicates  that 
control  of  NOx  sources  will  help  the 
area  attain  the  ozone  NAAQS. 
According  to  the  commenter,  this 
change  in  approach  to  NOx  regulation 
has  the  effect  of  creating  "loopholes  in 
the  law." 

Response  to  comment  §12:  The 
"loopholes"  that  the  commenter 
complains  of  are  addressed  in  comment 
and  response  11,  above.  This  response 
addresses  only  the  commenter's 
apparent  assertion  that  Louisiana's 
scientific  approach  to  NOx  regulation  is 
imfoimded.  The  EPA  disagrees  with  this 
argiunent.  In  granting  the  NOx 
exemptions  January  26, 1996  (61  FR 
2438),  EPA  reserved  the  right  to  reverse 
the  approval  of  the  exemptions  if 
subsequent  modeling  data  demonstrated 
an  ozone  attainment  benefit  from  NOx 
emission  controls.  Photochemical  grid 


modeling  recently  conducted  for  the 
Baton  Rouge  area  SIP  indicates  control 
of  NOx  soiuces  will  help  the  area  attain 
the  ozone  NAAQS.  The  State  of 
Louisiana  therefore  requested  that  EPA 
rescind  the  NOx  exemption  based  on 
this  new  modeling  on  September  24, 

2001.  In  our  proposed  approval  of  the 
rescission  of  the  NOx  waiver  May  7, 

2002,  (67  FR  30638),  we  stated  that  we 
believed  that  the  State  had  adequately 
demonstrated  that  additional  NOx 
reductions  would  contribute  to 
attainment  of  ozone  NAAQS.  The  State 
of  Louisiana  is  not  the  only  state  that 
has  requested  that  EPA  rescind  its  NOx 
waiver  based  on  updated  photochemical 
grid  modeling  information.  Seven  years 
elapsed  between  the  LDEQ's  previous 
modeling  demonstration  that  additional 
NOx  reductions  would  not  contribute  to 
area's  attainment,  and  the  most  recent 
modeling  events  demonstrating  the 
Baton  Rouge  area  to  be  NOx  limited. 
Pollution  control  technology,  including 
air  modeling,  is  a  dynamic  and  evolving 
field.  The  model  used  by  LDEQ  to 
support  its  request  for  approval  of  the 
NOx  waiver  was  Urban  Airshed  Model 
(UAM)  IV,  which  is  an  EPA-approved 
photochemical  grid  model.  The  model 
used  by  LDEQ  to  support  its  request  for 
rescission  of  the  NOx  waiver  was  UAM 
V.  This  represents  a  significant 
refinement  in  modeling  technology. 
Additionally,  emission  inventory  tools 
have  been  improved  during  this  seven 
year  period  &t>m  when  the  State 
initidly  requested  the  NOx  waiver. 

Comment  *13:  The  TELC  comments 
that  the  public  has  not  been  provided 
with  the  copy  of  the  Governor's  April  8, 
2002,  letter  to  EPA. 

Response  to  comment  #13;  We 
disagree.  In  section  1  of  oui  July  31, 
2002  proposal  (67  FR  49647),  we 
specifically  stated,  "on  April  8,  2002, 
the  Governor  of  Louisiana  submitted  a 
letter  to  us  requesting  that  we  propose 
approval  of  their  rule  revision 
concerning  RACT  for  lean  bum  migines 
through  parallel  processing.  See  40  CFR 
Part  51,  Appendix  V  for  more 
information  on  parallel  processing."  In 
addition,  imder  the  ADDRESSES  portion 
of  our  July  31,  2002  proposal  (67  FR 
49647),  we  stated  that:  "copies  of  the 
documents  relevant  to  this  action  are 
available  for  public  inspection  diuing 
normal  business  hours  at  the  following 
locations.  Persons  interested  in 
examining  these  documents  should 
make  an  appointment  with  the 
appropriate  office  at  least  24  hoxus 
before  the  visiting  day."  The  July  31, 
2002,  proposal  (67  FR  49647)  further 
lists  both  the  LDEQ's  and  EPA's' 
addresses  at  which  the  commenter 
could  obtain  or  view  the  submittal 


{)ackage,  including  the  April  6,  2002, 
etter  from  the  Governor  of  Louisiana  to 
EPA.  The  LDEQ  noticed  the  rule  in  the 
March  20,  2002,  issue  of  the  Louisiana 
Register,  and  held  a  public  hearing  on 
April  24,  2002.  Based  on  the  foregoing 
injformation,  we  believe  that  the  April  8, 
2002,  letter  from  the  Governor  of 
Louisiana  to  EPA  and  supporting 
dociiments  contained  in  the  State's 
submittal  have  been  made  available  in 
the  docket  to  the  public,  and  therefore 
disagree  with  the  commenter  in  this 
regud. 

Comment  #14:  The  TELC  commented 
that  the  May  3,  2002,  letter  from  Mr. 
Dale  Givens  of  LDEQ  to  EPA  was  not 
made  available  to  the  public  during  the 
nilemaking  and  thus  is  a  violation  of 
due  process. 

Response  to  comment  #14.-  We 
disagree.  The  May  3,  2002,  letter  from 
Mr.  Dale  Givens  to  EPA  was  made 
available  as  a  part  of  the  docket.  See 
section  9  of  our  July  23,  2002, 
publication  (67  FR  48095),  and  section 
3  of  the  July  31,  2002,  publication  (67 
FR  49647)  in  the  Federal  Register, 
respectively.  For  the  reasons  noted  in 
Response  #13  above,  we  believe  that 
ample  opportimity  was  provided  to  the 
public  to  review  and  conunent  on  the 
documents  supporting  this  rulemaking. 

Comment  #15:  The  TELC  conunented 
that  removal  of  provisions  (a)  through 
(c)  in  subsection  E.2  of  Chapter  22  will 
mean  removal  of  accountability/ 
compliance  requirements  for  fecilities' 
tradhig  plans. 

Response  to  comment  #15:  The  NOx 
RACT  rules  EPA  is  approving  today  do 
not  contain  offsetting  requirements  for 
new  facilities  or  major  modifications  in 
attainment  parishes.  Thus,  EPA  does  not 
find  any  basis  in  this  comment  to 
withhold  full  approval  of  Action 
Numbers  1  and  2.  The  EPA  proposed  to 
approve  revisions  to  the  Louisiana 
emission  reduction  credit  (ERC)  banking 
program  (67  FR  48083,  July  23,  2002). 
The  rule  was  promulgated  by  the  State 
at  LAC  33:111,  Chapt«-  6  (Regulations  on 
Control  of  Emissions  Throu^  the  Use  of 
Emission  Reduction  Credit  Banking),  as 
published  in  the  Louisiana  Register  on 
February  20,  2002.  Additional 
information  on  the  ERC  banking 
program  is  available  in  our  rulemaking 
regarding  that  action.  The  ERC  banking 
regulation  establishes  a  means  of 
enabling  stationary  sources  to  identify 
and  preserve  or  acquire  emission  ' 
reductions  for  NSR  emission  offsets. 

Provisions  (a)  through  (c)  in 
subsection  E.2  of  Chapter  22  outline  the 
information  that  a  facility  would 
include  in  its  trading  plan.  There  are 
several  provisions  and  safeguards  in 
place  elsewhere  in  Chapters  22  and  6 
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that  provide  for  compliance  and 
accountability  of  the  rule.  For  example, 
provisions  (a)  through  (g)  in  subsection 
F.7,  Chapter  22  detail  the  information 
that  a  facility  would  need  to  include  in 
its  plan  in  order  for  that  plan  to  be 
considered  approvable  during  the  pre- 
pennit  application  phase.  Subsections  G 
and  H  in  Chapter  22  each  contain  the 
requirements  of  Initial  Demonstration  of 
Compliance,  and  Continuous 
Demonstration  of  Compliance, 
respectively.  For  information 
concerning  recordkeeping  and  reporting 
requirements  on  banking  emission 
reduction  credits  see  section  613  of 
Chapter  6.  For  information  concerning 
determination  of  creditable  emission 
reductions  see  section  607  of  Chapter  6. 
Taking  subsections  F.  G,  and  H  in 
Chapter  22,  and  sections  607  and  613  in 
Chapter  6  together,  we  disagree  with  the 
commenter's  position  in  this  regard. 

Comment  #16:  The  TELC  commented 
that  the  NOx  rule  violates  section  172(c) 
of  the  Act  because  it  lacks  requirements 
for  minimum  RACT. 

Response  to  comment  #16:  We 
disagree.  Although  the  Act  does  not 
define  RACT,  EPA  has  defined  RACT  as 
the  lowest  emission  limitation  that  a 
particular  source  can  meet  by  applying 
a  control  technology  that  is  reasonably 
available  considering  technological  and 
economic  feasibility.  See  44  FR  53761 
(September  17,  1979).  The  RACT 
requirement  is  established  by  sections 
182(b)(2)  and  182(f)  of  the  Act.  Section 
182(b)(2)  requires  States  to  implement 
RACT  with  respect  to  all  major  sources 
of  volatile  organic  compoimds  (VOCs). 
Section  182(c)  makes  the  requirements 
of  section  182(b)(2)  applicable  to  serious 
nonattainment  areas,  such  as  Baton 
Rouge.  Section  182(f)  states  that  the 
plan  provisions  required  under  section 
182(b)(2)  for  major  stationary  sources  of 
VOCs  shall  also  apply  to  major 
stationary  sources  (as  defined  in  section 
302  and  subsections  182(c),  (d),  and  (e)) 
of  NOx.  Taken  together,  these  sections 
establish  the  requirements  for  Louisiana 
to  submit  as  part  of  its  SIP  a  NOx  RACT 
regulation  for  all  major  stationary 
sources  of  NOx  in  ozone  nonattainment 
areas  classified  as  moderate  and  above. 
States  may  also  choose  to  develop  RACT 
requirements  on  a  case  by  case  basis, 
considering  the  economic  and  technical 
circumstances  of  an  individual  source. 

The  EPA  has  published  Guidance 
Docimients  to  assist  States  in 
developing  RACT  for  affected  sources. 
As  stated  in  section  5  of  our  July  23, 
2002  proposal  (67  FR  48095),  on 
November  25,  1992  (57  FR  55620).  we 
published  a  document  of  proposed 
rulemaking  entitled  "State 
Implementation  Plans;  Nitrogen  Oxides 


Supplement  to  the  General  Preamble; 
Clean  Air  Act  Amendments  of  1990 
Implementation  of  Title  I;  Proposed 
Rule,"  (the  NOx  Supplement).  The  NOx 
Supplement  describes  and  provides 
preliminary  guidance  on  the 
requirements  of  section  182(f)  of  the 
Act.  The  EPA  has  also  identified  basic 
factors  for  determining  RACT 
technological  and  economic  feasibility 
in  identifying  RACT  measures.  See  57 
FR  18070  (April  28,  1992).  Other  EPA 
guidance  memoranda,  such  as  those 
included  in  the  "NOx  Policy  Document 
for  the  Clean  Air  Act  of  1990."  (EPA- 
452/R96-005,  March  1996).  also  provide 
more  information  about  NOx 
requirements.  In  addition,  states  can  use 
information  in  EPA's  guidance 
documents  known  as  the  Alternative 
Control  Techniques  (ACTs)  to  develop 
their  RACT  regulations.  In  section  5  of 
our  proposal  (67  FR  48095).  we 
included  a  table  listing  of  ACT 
documents  for  various  source  categories 
of  NOx  with  their  corresponding  EPA 
publication  numbers.  We  also,  in 
section  10  of  our  proposal  (67  FR 
48095).  included  a  list  of  the  affected 
NOx  point  source  categories,  maximum 
rated  capacities,  and  their  relevant 
emission  factors. 

The  LDEQ  developed  and 
promulgated  the  NOx  RACT  regulation 
with  reference  to  such  EPA  guidance 
[see  Louisiana's  Comment  Summary- 
Response  &  Concise  Statement  for 
AQ215,  submitted  to  EPA  December 
2001).  Although  EPA  has  historically 
recommended  source/category-wide 
presumptive  RACT  limits,  no  particular 
emissions  control  or  emissions 
limitation  automatically  qualifies  as 
RACT.  Nor  is  there  one  control  measure 
or  emissions  limitation  that  is  RACT  for 
a  particular  category  of  sources.  The 
level  of  reductions  required  to 
determine  RACT  for  a  particular  source 
depend  on  a  number  of  factors, 
including  an  area's  design  value,  a 
source's  general  process  and  operating 
procedures  as  well  as  the  raw  materials 
it  uses,  the  net  environmental  impact  of 
the  control  measures  and  economic 
feasibility.  The  level  of  reductions 
required  by  this  rule  were  determined 
using  photochemical  grid  modeling,  an 
analysis  of  available  technology  and 
resources,  and  comparison  to  control 
measures  instituted  in  other  areas  (see 
EPA's  TSD  for  this  action  and 
Louisiana's  Comment  Summary- 
Response  &  Concise  Statement  for 
AQ215,  Conmients  8-32).  Based  on  the 
results  of  the  modeling  and  an  analysis 
of  the  economic  and  technologically 
feasible  controls,  EPA  believes  this 


regulation  meets  the  Act's  RACT 
requirements. 

Although  the  commenter  alleges  that 
the  NOx  rule  violates  section  172(c)  for 
not  meeting  minimum  RACT,  the  TELC 
fails  to  provide  any  specific 
information,  an  individual  emission 
factor  for  an  affected  source  category,  or 
a  technological  and  economical 
evaluation/comparison  to  substemtiate 
its  position. 

We  believe  that  proposed  NOx  control 
measures  are  economically  and 
technologically  feasible,  do  strengthen 
the  existing  Louisiana  SIP,  assist  to 
bring  the  BR  area  into  attainment  with 
the  ozone  standards,  and  constitute 
RACT.  For  these  reasons  we  disagree 
with  the  comment. 

Comment  #17:  The  TELC  commented 
that  the  NOx  rule  violates  section 
172(c)(1)  of  the  Act  because  it  lacks 
requirements  for  a  "Reasonably 
Available  Control  Mechanism." 

Response  to  Comment  #1 7:  We 
interpret  the  comment  as  a  reference  to 
section  172(c)(l)'s  requirement  for 
"Reasonably  Available  Control 
Measures"  (RACM).  We  disagree  with 
the  commenter.  This  nUe  addresses 
NOx  RACT.  As  stated  previously,  EPA 
believes  the  emissions  limitations 
contained  in  Louisiana's  Chapter  22 
NOx  Rule  meet  the  requirements  for 
RACT.  Louisiana  has  conducted  a 
RACM  analysis  for  its  SIP,  which  is  the 
subject  of  a  separate  rulemaking.  See  67 
FR  50391  (August  2,  2002).  The  EPA 
will  address  the  State's  RACM  analysis 
in  that  rulemaking.  The  EPA  has 
previously  provided  guidance 
interpreting  the  RACM  requirements  of 
172(c)(1)  in  the  General  Preamble.  See 
57  FR  13498, 13560  (April  16, 1992).  In 
the  General  Preamble,  EPA  indicated  its 
interpretation  of  section  172(c)(1),  imder 
the  1990  Amendments,  as  imposing  a 
duty  on  States  to  consider  all  available 
control  measures  and  to  adopt  and 
implement  such  measures  as  are 
reasonably  available  for  implementation 
in  the  particular  nonattainment  area. 
The  EPA  also  retained  its  pre- 1990 
interpretation  of  the  RACM  provisions, 
stating  that  we  would  not  consider  it 
reasonable  to  require  implementation  of 
measiues  that  might  in  fact  be  available 
for  implementation  in  the 
nonattaiiunent  area,  but  could  not  be 
implemented  on  a  schedule  that  would 
advance  the  date  for  attainment  in  the 
area.  The  EPA  does  not  believe  a  RACM 
analysis  is  necessary  to  approve  this 
rule.  Therefore,  EPA  finds  no  basis  in 
this  conunent  to  disapprove  or  revise 
the  NOx  rule. 

Comment  #18:  The  TELC  commented 
that  in  its  July  23,  2002  proposed 
approval  action  (67  FR  48095),  EPA 


Federal  Register / Vol.  67,  No.  188 /Friday,  September  27,  2002 /Rules  and  Regulations         60883 


proposes  to  approve  Louisiana's  NOx 
RACT  rule  based  on  an  agreement  "that 
the  State  of  Louisiana  wiU  be 
implementing  RACT  for  point  source 
categories."  "Hie  TELC  states  that  this 
agreement  does  not  provide  for  the 
implementation  of  RACT  as  required  by 
the  Act. 

Response  to  comment  #18:  The  EPA 
does  not  know  to  what  "agreement"  the 
commenter  is  referring.  As  explained  in 
Comment  and  Response  #16,  above, 
EPA  is  approving  this  rule  because  it 
meets  the  requirements  of  sections 
182(b)(2)  and  182(f)  of  the  Act.  We  agree 
that  in  oiu  July  23,  2002,  EPA  stated, 
"By  this  approval,  we  are  also  agreeing 
that  the  State  of  Louisiana  will  be 
implementing  RACT  for  point  sources  of 
NOx  in  the  BR  area  and  its  Region  of 
Influence."  We  intended  that  statement 
to  mean  that,  upon  EPA  approval, 
Louisiana's  regulations  would  meet  the 
RACT  requirements  of  the  Act.  For  these 
reasons,  we  find  nothing  in  this 
comment  to  preclude  our  approval  of 
this  rule. 

Our  response  to  written  comments 
concerning  Action  Number  2  (67  FR 
49647)  are  as  follows: 

Comment  #19:  The  LDEQ  expressed 
its  support  for  our  July  31,  2002 
proposal  (67  FR  49647). 

Response  to  comment  #19:  We 
appreciate  the  commenter's  support  of 
oiu  July  31,  2002  proposal  (67  FR 
49647)  and  have  considered  these 
comments  in  making  our  final 
determination. 

Comment  #20:  The  TELC  commented 
that  Action  Niunber  2  can  not  be  part  of 
the  SIP  because  it  has  not  been  properly 
promulgated  by  the  State  and  that  EPA's 
consideration  of  the  NOx  rule  in  parallel 
proceedings  is  an  improper  procedure. 

Response  to  comment  #20:  As  stated 
in  our  July  31,  2002,  proposal  (67  FR 
49647),  the  Governor  of  Louisiana 
submitted  a  letter,  dated  April  8,  2002, 
to  us  requesting  that  we  propose 
approval  of  their  rule  revision 
concerning  RACT  for  lean  bvun  engines 
through  parallel  processing.  We 
proposed  approval  of  the  April  8,  2002, 
SIP  revision  at  the  same  time  as  the 
State  was  accepting  comments  and 
finalizing  its  rule  revision.  The  method 
of  simultaneously  processing  and 
approving  a  State's  proposed  rule 
revision  is  referred  to  as  parallel 
processing.  Parallel  processing  allows  a 
State  to  submit  a  SIP  revision  prior  to 
actual  adoption  by  the  State  and 
provides  an  opportunity  for  the  State  to 
consider  EPA  comments  prior  to 
submission  of  final  SEP  revision  for  final 
EPA  review  and  action.  The  40  CFR  Part 
51,  Appendix  V  provides  for  this 
method  of  regulatory  review  and  SIP 


processing.  The  EPA  explained  its 
reasoning  when  promulgating  these 
procedures.  See  also,  55  FR  5824 
(February  16, 1990).  As  stated  in  our 
July  31,  2002,  proposal  (67  FR  49647), 
the  State  and  EPA  properly  followed  the 
parallel  processing  requirements  of  40 
CFR  Part  51,  Appendix  V.  Since  the 
criteria  set  forth  in  40  CFR  Part  51, 
Appendix  V  have  been  promiilgated 
long  since,  the  procedural  rules  that 
allow  this  means  of  considering  SIP 
revisions  of  Action  Niunber  2  can  no 
longer  be  challenged.  Finally,  the  State's 
final  rule  revision  is  not  significantly 
different  from  its  April  8,  2002 
submission  (proposed  rule);  therefore, 
we  will  not  be  re-proposing  our  action. 
The  State's  submittal,  the  Governor's 
letter,  and  our  proposal  to  approve  this 
particular  SIP  revision  were  made 
available  for  public  review  and 
'  comment,  in  accordance  with  the 
applicable  rules,  regulations,  and 
procedures.  We  disagree  with  the 
commenter's  position,  and  believe  our 
approval  of  this  SIP  revision  will 
strengthen  Louisiana's  SIP  and  will 
further  safeguard  the  health  and  welfare 
of  the  public  in  the  affected  areas. 

Comment  #21 :  The  LAMOGA 
commented  that  EPA's  requirement  to 
amend  the  capacity  threshold  for  the 
lean  bum  engines  was  a  last  minute 
action. 

Response  to  comment  #21 :  Contrary 
to  the  LAMOGA's  statement,  EPA's 
recommendation  to  amend  the  capacity 
for  the  lean  bum  engines  was  not  a  last 
minute  decision  or  action.  In  a  letter  to 
the  LDEQ  dated  December  3,  2001,  on 
page  11,  EPA  wrrote:  "we  are  concerned 
that  major  sources  of  NOx  may  not  be 
controlled  if  the  exemption  level  for 
lean  bum  engines  in  the  NOx  rule 
remains  at  1500  horsepower  (hp)... 
Louisiana  should  lower  the  applicability 
threshold  for  lean  bum  engines  to 
insure  all  major  soiuces  institute  RACT 
at  a  niinimiinn  as  required  by  the  Clean 
Air  Act  •  *  *  "  hi  a  letter  to  the  LDEQ, 
dated  January  24,  2002,  EPA  expressed 
its  concern  over  this  issue  again  by 
stating  "we  are  concerned  that  all  major 
soiuces  of  NOx  may  not  be  controlled 
sufficiently  to  meet  the  statutory  RACT 
requirement,  if  the  exemption  level  for 
the  lean  bum  engines  is  1500  Hp."  The 
LDEQ  has  since  lowered  the  threshold 
limit  for  the  lean  bum  engines  and  in  a 
May  1,  2002,  letter  to  the  LDEQ  we 
expressed  our  support  for  the  State's 
action  in  this  regard.  The  December  3, 

2001,  January  24,  2002,  and  May  1, 

2002,  letters  are  part  of  the  docket  and 
have  been  available  to  the  public  since 
the  commencement  of  this  mlemaking. 
Based  on  these  three  letters  of  record, 
we  believe  that  there  has  been  ample 


notice  and  opportunity  for  comment 
regarding  EPA's  position,  and  therefore 
disagree  with  the  commenter's  position 
in  this  regard. 

Comment  #22:  The  LAMOGA 
expressed  its  concern  that  the  LDEQ's 
request  to  process  the  AQ224  rule 
through  parallel  processing  was  driven 
by  mandated  deadlines;  otherwise, 
RACT  would  not  have  been  triggered  for 
lean  bum  engines  of  320  Hp  or  above. 

Response  to  comment  #22:  We  refer  to 
our  response  to  comment  #20  with 
respect  to  LAMOGA's  coaunents    • 
regarding  parallel  processing. 
LAMOGA's  comments  indicate  that  the 
organization  has  been  actively  involved 
in  the  regulatory  development  arena  of 
the  BR  area  SIP  and  state's  Ozone  Task 
Force. 

Section  182(b)(2)  of  the  Act  requires 
that  a  state  submit  a  revision  to  its  SIP 
that  includes  provisions  requiring 
implementation  of  RACT  under  section 
172(c)(1).  Section  172(c)(1)  of  the  Act 
requires  that  SIP  provisions  provide  for 
implementation  of  RACT,  at  a 
minimum,  as  expeditiously  as 
practicable  to  attain  the  NAAQS.  In 
addition,  section  182(f)  of  the  Act  states 
that  SIP  provisions  required  for  major 
sources  of  VOCs  also  apply  to  the  major 
sources  of  NOx-  The  BR  area  was 
designated  a  serious  ozone 
nonattainment  area  (40  CFR  81.319). 
According  to  section  182(c)  of  the  Act, 
a  major  source  in  a  serious 
nonattainment  area  is  a  source  that  has 
a  potential  to  emit  50  tpy  or  more  of 
NOx-  Lean  bum  engines  of  320  hp  and 
above  have  the  potential  to  emit  50  tpy 
or  more  of  NOx.  See  Pages  9  and  ten  of 
our  TSD  for  this  rulemaking.  The  40 
CFR  Part  51,  Appendix  V  provides  for 
a  state  to  request  EPA  to  process 
revisions  to  its  SIP  as  the  state  is 
accepting  comments  and  finalizing  its 
rule  revision.  We  believe  that  the  above 
listed  statutory  requirements  of  the  Act 
are  the  driving  forces  for  adoption  of 
AQ224.  While  we  appreciate  the 
commenter's  statement  for  not  wanting 
to  jeopardize  approval  of  the  BR  area 
ozone  attaiiunent  demonstration  SIP,  we 
also  note  that  the  major  source 
threshold  for  a  stationary  source  in  a 
severe  ozone  nonattainment  area  is  25 
tpy.  The  25  tpy  cut-off  could  potentially 
subject  additional  lean  bum  engines  in 
the  BR  area  to  RACT  requirements  if  the 
current  measures  are  not  adopted  or 
implemented  accordingly.  The  proposed 
lean  bum  engine  requirements  can  b^ 
met  with  combustion  modifications  and 
without  utilizing  post  combustion 
control  technology  measures.  The 
Chapter  22  NOx  mle  provides  for 
operational  flexibility  through  facility- 
wide  averaging  provisions  of  which  a 
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source  may  want  to  take  advantage.  See 
subsection  E  in  Chapter  22. 

Comment  *23:  The  LAMOGA 
conunented  that  LDEQ  has  not 
adequately  demonstrated  RACT  for  lean 
bum  engines  between  320  and  1500  Hp. 

Response  io  comment  #23:  We 
disagree.  The  NOx  emission  factor  for 
lean  biun  engines  of  320  Hp  or  higher 
in  size,  within  the  BR  area,  is  set  forth 
at  4  grams/Hp-Hoin.  See  Subsection  D.l 
in  Chapter  22.  The  EPA  has  received 
documentation  from  an  affected  facility 
in  the  BR  area  that  this  level  of  control 
for  such  engines  can  be  easily  and  cost- 
effectively  achieved.  This 
dociunentation  is  part  of  the  docket  and 
available  to  the  public  for  review.  The 
NOx  emission  factor  for  lean  burn 
engines  as  set  forth  in  Chapter  22  rule 
is  consistent  with  the  findings  of  the 
report  titled  "Stationary  Reciprocating 
Internal  Combustion  Engines,  Updated 
Information  on  NOx  Emissions  and 
Control  Techniques"  dated  September 
1,  2000.  See  Pages  4-4  and  4-12  of  this 
report.  You  can  find  this  report  at:  http:/ 
/www.epa.gov/ttnnaaqs/ozone/rto/fip/ 
data/rficengine.pdf. 

The  commenter's  claim  that  the 
controls  are  not  cost-effective,  and 
consequently  not  RACT,  is  wrong  for  a 
number  of  reasons.  First,  it  appears  that 
the  commenter  has  selectively  chosen 
the  hours  of  operation  so  that  its 
measwe  of  cost  effectiveness  is  biased. 
Second,  in  any  event,  as  in  any 
technology-based  scheme,  the  focus 
must  be  first  on  emission  reduction,  not 
on  cost.  See  e.g.  Husgvama  AB  v.  EPA. 
254  F  3d  195,200  (D.C.  Cir.  2001){cost 
considerations  are  subordinate  to 
emission  reduction  goals  of  technology- 
based  requirement);  Lignite  Energy 
Council  V.  EPA.  198  F  3d  930,  933  (D.C. 


Cir.  1999)(emission  reductions  resulting 
from  technology  based  scheme  must  be 
sustained  imless  economic  or 
environmental  costs  are  "exorbitant"). 
As  stated  previously,  an  affected  facility 
in  the  BR  area  has  submitted 
documentation  showing  that  it,  as  well 
as  other  affected  facilities,  are  capable  of 
achieving  emissions  levels  well  below 
the  required  limit  for  lean  bum  engines. 
This  documentation  corroborates  the 
State's  and  EPA's  similar  conclusions. 
Therefore,  the  economic  or 
environmental  costs  to  the  commenter 
can  not  be  considered  exorbitant. 
Furthermore,  it  is  entirely  unreasonable 
for  an  imcontroUed  major  soince  to 
selectively  choose  a  desirable  number  of 
"hours  per  year"  to  arrive  at  a  higher 
value  for  cost  per  ton  of  NOx  in  its 
economic  analysis,  declare  control 
requirements  to  be  economically 
infeasible  based  on  this  faulty 
accounting,  and  thus  continue  operation 
absent  of  any  control  measures.  Based 
on  foregoing  information,  we  believe 
that  Chapter  22  requirement  for  lean 
bum  engines  is  technologically  and 
economically  feasible,  and  consider  the 
State's  RACT  limits  to  be  reasonable. 

Comment  #24:  The  LAMOGA  suggests 
that  LDEQ  may  consider,  at  a  later  date, 
to  amend  (relax)  the  NOx  emission 
limits  for  lean  bimi  engines. 

Response  to  comment  #24:  While 
attaining  the  ozone  NAAQS  in  BR  area 
is  a  formidable  challenge  for  both  the 
regulated  community  and  regulating 
entities,  maintaining  the  standard  could 
prove  to  be  an  even  more  challenging 
task.  The  EPA  notes  that  any  future 
revisions  to  the  SIP  in  the  BR  area 
would  have  to  meet  the  requirements  of 
the  Act,  including  section  110,  and  must 
continue  to  demonstrate  attainment. 


This  concludes  oin  responses  to  the 
received  written  comments  concerning 
Actions  Number  1  and  2. 

6.  What  is  Definition  of  a  Major  Source 
for  NOx? 

The  BR  area  was  designated  as  a 
serious  ozone  nonattainment  area  (40 
CFR  81.319).  According  to  section 
182(c)  of  the  Act,  a  major  source  in  a 
serious  nonattainment  area  is  a  source 
that  emits,  when  uncontrolled,  50  tpy  or 
more  of  NOx-  Therefore,  the  major 
source  size  for  NOx  within  these  9 
parishes  is  50  tpy  or  more,  when 
uncontrolled. 

7.  What  is  the  History  of  NOx  RACT 
Rules  for  Point  Sources  in  the  BR  Area? 

Prior  to  our  proposed  rulemaking 
actions  (67  FR  48095  and  67  FR  49647) 
the  Louisiana's  approved  SIP  did  not  a 
contain  NOx  RACT  rule  for  point 
sources  operating  in  these  9  parishes. 
We  believe  that  implementation  of 
today's  rule  revisions  will  assist  in 
bringing  the  BR  area  into  attainment 
with  the  federal  l-hoin  ozone  standard, 
and  will  strengthen  the  existing 
Louisiana  SEP. 

8.  What  are  the  NOx  Emissions  Factors 
for  Point  Sources  of  NOx  in  the  BR 
Area? 

The  following  Table  contains  a 
summary'  of  the  affected  NOx  point 
source  categories,  maximum  rated 
capacities,  and  their  relevant  emission 
factors  based  on  the  Febmary  27,  and 
July  25,  2002,  SIP  submittals.  See  LAC 
33:111:2201,  section  D(l).  Table  I— 
Affected  Categories  of  NOx,  Maximum 
Rated  Capacities,  and  Emission  Factors 
in  the  BR  area 


Category 

Maximum  Rated  Capacity 

NOx  Emission  Factor 

Electric  Power  Generating  System  Boilers: 

Coal-fire                 

>80  MMBtu/Hour  

0.21  Ib/MMBtu 

Numtjer  6  Fuel  Oil-fired 

>80  MMBtu/Hour  

0.18  lt)/MMBtu 

All  Others  (gaseous  or  liquid) 

Industrial  Boilers     

>80  MMBtu/Hour  .T 

0.10  lt)/MMBtu 

>80  MMBtu/Hour  

0.10  Ib/MMBtu 

Process  Heater/Furnaces: 

Ammonia  Reformers , 

^80  MMBtu/Hour  

0.23lb/MMBtu   ' 

All  Ottiers               

>80  MMBtu/Hour  

0.08  Ib/MMBtu 

Stationary  Gas  TurtJines: 

Peakina  Services  Fuel  oil-fired                                       

>10  MW  

0.30  Ib/MMBtu 

Peakina  Services  Gas-fired    

>10  MW 

0.20  Ib/MMBtu 

All  ottiers                                                 

>10  MW  

0.16  Ib/MMBtu  or  42  ppm  9  15%  02,  dry 

Stationary  Internal  Comt}ustion  Engines: 

Lean  Bum  (Region  of  Influence)  

>1500  Hp .-.. 

>320  Hp 

basis 
4  g/Hp-Hour 

Lean  Bum  fBR  Nonattainment  area)                                ~               

4  g/Hp-Hour                                    =i 

Rich  Bum                                           

>300  Hp 

2  g/Hp-Hour 

We  believe  that  the  above  NOx 
emission  factors  for  point  sources  of 
NOx  in  the  BR  area  and  Region  of 


Influence  will  assist  in  bringing  the  BR 
area  into  attaimnent  with  the  federal  1- 
hour  ozone  standard,  and  will 


strengthen  the  existing  Louisiana  SIP. 
See  section  II,  A.5,  67  FR  50391  (August 
2,  2002). 
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By  this  approval  we  are  agreeing  that 
the  State  of  Louisiana  will  be 
implementing  RACT  for  point  source 
categories  listed  in  Table  I  of  this 
document. 

9.  What  is  the  Compliance  Schedule  for 
Point  Sources  of  NOx  in  the  BR  Area? 

The  compliance  date  for  point  sources 
of  NOx  in  the  BR  area  is  as 
expeditiously  as  possible,  but  no  later 
than  May  1.  2005.  See  LAC  33:111:2201, 
sections  J(l)  and  (2).  We  believe  that  the 
compliance  schedule  for  point  sources 
of  NOx  in  the  BR  area  will  assist  in 
bringing  the  BR  area  into  attainment 
with  the  federal  1-hour  ozone  standard, 
and  will  strengthen  the  existing 
Louisiana  SIP. 

10.  What  areas  in  Louisiana  will 
today's  nilemaking  a£EBCt? 

The  following  table  contains  a  list  of 
Parishes  affected  by  today's  rulemaking. 

TABLE  II — Rule  Number  and 

AFFECTED  PARISHES  OF  LOUISIANA 


Rule  No. 

Affected  parishes 

LAC  33:111:2201 

Ascension,  East  Baton 

(AQ215)  provi- 

Rouge, East  Feliciana, 

sions. 

Iberville,  Livingston, 

Pointe  Coupee,  St. 

Helena,  West  Baton 

Rouge,  and  West 

Feliciana 

LAC  33:111:2201: 

Ascension,  East  Baton 

(AQ224)  provi- 

Rouge, Iberville,  Liv- 

sions. 

ingston,  and  West 

Baton  Rouge 

If  you  are  in  one  of  these  Louisiana 
parishes,  you  should  refer  to  the 
Louisiana  NOx  rules  to  determine  if  and 
how  today's  action  will  affect  you. 

Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355.  May 
22.  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
imder  state  law  and  does  not  impose 


any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  variotis 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23, 1997), 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.).      ' 

The  Congressional  Review  Act,  5 
U.S.C.  section  801  et  seq.,  as  added  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996, 
generally  provides  that  before  a  rule 
may  take  effect,  the  agency 
promulgating  the  rule  mu^t  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 


and  to  the  Comptroller  General  of  the 
United  States.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  R^;ister.  A  major  nde 
cannot  take  effect  imtil  60  days  after  it  ° 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  section  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Coiut  of  Appeals  for  the 
appropriate  circuit  by  November  26, 
2002.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
vrithin  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  [See  section 
307(b)(2).) 

List  of  Sub|ects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control,  Carbon  monoxide, 
Hydrocarbons,  Nitrogen  dioxide. 
Nitrogen  oxides,  Nonattainment,  Ozone, 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Dated:  Septemt)er  20,  2002. 
Lawrence  Starfield, 
Acting  Regional  Administrator,  Region  6. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 
SulifMrt  T— LoulstafMi 

2.  In  §  52.970  the  table  in  paragraph 
(c)  is  amended  by: 

a.  adding  a  new  centered  heading, 
immediately  after  "Table  8"  in  Chapter 
21  and  before  Chapter  23,  entitled 
"Chapter  22 — Control  of  Emissions  of 
Nitrogen  Oxides  (NOx)" 

b.  adding  entries  for  section  2201,  and 
subsections  A.  B,  C,  D,  E,  F,  GrH,  I,  and 
J  under  new  Chapter  22. 

The  additions  read  as  follows: 

152.970    Mentmcation  of  plan. 


(c) 


•  * 

•  •  * 
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EPA  Approved  Louisiana  Regulations  in  the  Louisiana  SIP 


State  citation 


Title/subject 


State  approval  date 


EPA  date  approval 


Comments 


Chapter  21— Control  of  Emissions  of  Organic  Compounds 


Table  8 


Untitled  [List  of  Synthetic 
Organic  Chemicals]. 


Dec.  1987,  LR13:741  05/05/94,  59  FR  231 1666 


Ref  52.999(c)(49)  and 
(60).  Table  approved  at 
(c)(49)  included  CAS 
numbers.  TatMe  ap- 
proved at  (c){60)  did  not 
include  CAS  numbers. 


Chapter  22— Control  of  Emissions  of  Nitrogen  Oxides  (NOx) 


Section  2201— Affected  Facilities  in  the  Baton  Rouge  Nonattainment  Area  and  the  Region  of  Influence 


Subsection  A , Applicability  ;..    Feb.  27,  2002  September  27,  2002  and 

July  25,  2002.  FR  cite 

Subsection  B :...-. Definitions  Feb.  27,  2002  September  27,  2002  and 

I                                                                July  25, 2002.  FR  cite 

Subsection  C , Exemptions  Feb.  27,  2002  September  27,  2002  and 

July  25,  2002.  FR  cite 

Subsection  D i Emission  Factors  Feb.  27,  2002  September  27,  2002  and 

July  25,  2002.  FR  cite 


Subsection  E 
Subsection  F 
Sut>section  G 
Subsection  H 
Subsection  I  . 

Subsection  J 


AHemative  Plans Feb.  27,  2002  September  27,  2002  and 

July  25,  2002.  FR  cite 

Permits Feb.  27,  2002  September  27,  2002  and 

July  25,  2002.  FR  cite 

Initial  Demonstration  of  Feb.  27,  2002  September  27,  2002  and 

Compliance.  July  25, 2002.  FR  cite 

Continuous  Demonstration     Feb.  27,  2002  September  27,  2002  and 

of  Compliance.  July  25, 2002.  FR  cite 

Notification.  Record-  Feb.  27,  2002  September  27,  2002  and 

keeping,  and  Reporting      July  25,  2002.  FR  cite 

Requirements. 

Effective  Dates Feb.  27,  2002  September  27,  2002  and 

July  25,  2002.  FR  cite 

Chapter  23— Control  of  Emissions  From  Specific  Industries 


Cutoff  size  for  lean  bum  ~ 
engines  lowered  to  320 
Hp  on  July  25,  2002,  for 
the  ozone  nonattainment 
parishes.  Cutoff  size  for 
lean  bum  engines  in  the 
Region  of  Influence  is 
1500  Hp. 


(FR  Doc.  02-24636  Filed  9-26-02;  8:45  am] 
8HJJNG  C00€  6560-40-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

I 
[OPP-2002-0225;  ^RL-7200-7] 

Pyraclostrobin;  Pesticide  Tolerance 

AGENCY:  Enviromnental  Protection 
Agency  (EPA). 


ACTION:  Final  rule. 


SUMMARY:  This  regulation  establishes 
tolerances  for  combined  residues  of 
pyraclostrobin  (carbamic  acid,  [2-[l[l-(4- 
chlorophenyl)-!  H-pjrrazol-3- 
yl]oxy]methyl]phenyl)methoxy-,  methyl 
ester  and  its  desmethoxy  metabolite 
methyl  2-[((l-(4-chlorophenyl)-lH- 
pjTazol-3-ylloxyjmethyllphenyl 
carbamate,  expressed  as  parent 
compound,  in  or  on  almond,  hulls  and 
various  other  fruits  and  vegetables  and 
agricultural  products,  and  combined 
residues  of  pyraclostrobin,  carbamic 


acid.  [2-[[ll-(4-chlorophenyl}-lH- 
pyrazol-3- 

ylloxy]methyl]phenyllmethoxy-,  methyl 
ester  and  its  metabolites  convertible  to 
l-(4-chlorophenyl)-lH-pyrazol-3-ol  and 
1  -(4-chloro-2-hydroxypheny  1)- 1 H- 
p)rrazol-3-ol,  expressed  as  parent 
compound,  in  or  on  cattle,  fat  and 
various  other  animal  products.  BASF 
Corporation  requested  these  tolerances 
under  the  Federal  Food,  E)rug,  and 
Cosmetic  Act  (FFDCA),  as  amended  by 
the  Food  Quality  Protection  Act  (FQPA) 
of  1996. 
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DATES:  This  regulation  is  effective 
September  27,  2002.  Objections  and 
requests  for  hearings,  identified  by 
docket  ID  number  OPP-2002-0225, 
must  be  received  on  or  before  November 
26,  2002. 

ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  in  person,  or  by  courier.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  VI.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  your  objections 
and  hearing  requests  must  identify 
docket  ID  number  OPP-2002-0225  in 
the  subject  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Cjrathia  Giles-Parker,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
niunber:  (703)  305-7740;  e-mail  address: 
giles-parker.cynthia@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufactiuer,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Categories 

NAICS 
codes 

Examples  of  poten- 
tially affected  enti- 
ties 

Industry 

111 
112 
311 

32532 

Crop  production 
Animal  production 
Food  manufac- 
turing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 


certain  other  related  documents  that 
might  be  available  electronically,  fit)m 
the  EPA  Internet  home  page  at  http:// 
www.epa.gov/.  To  access  this  dociunent, 
on  the  home  page  select  "Laws  and 
Regulations,"  "Regulations  and 
Proposed  Rules,"  and  then  look  up  the 
entry  for  this  document  under  the 
"Federal  Register — Environmental 
Dociunents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  A  frequently 
updated  electronic  version  of  40  CFR 
part  180  is  available  dt  http:// 
www.access.gpo.gov/nara/cfr/ 
cfrhtml_00/Title_40/40cfrl 80_00.html,  a 
hieta  site  currently  under  development. 
To  access  the  OPPTS  Harmonized 
Guidelines  referenced  in  this  dociunent, 
go  directly  to  the  guidelines  at  http:// 
www.epa.gov/opptsfrs/home/ 
guidelin.htm. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  ID  number  OPP- 
2002-0225.  The  official  record  consists 
of  the  dociunents  specifically  referenced 
in  this  action,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  Confidential 
Business  Information  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  dociunents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119.  Crystal  Mall 
#2,  1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703)  305-5805. 

n.  Background  and  Statutory  Findings 

)n  the  Federal  Register  of  May  23, 
2001  (66  FR  28470)  (FRL-6780-7),  EPA 
issued  a  notice  pursuant  to  section  408 
of  the  FFDCA.  21  U.S.C.  346a.  as . 
amended  by  the  FQPA  (Public  Law  104- 
170).  aimouncing  the  filing  of  a 
pesticide  petition  (PP  0F6139)  by  BASF 
Corporation.  P.O.  Box  13528.  Research 
Triangle  Park,  NC  27709-3528.  This 
notice  included  a  summary  of  the 
petition  prepared  by  BASF  Corporation, 
the  registrant.  There  were  no  comments 
received  in  response  to  the  notice  of 
filing.  ^^ 

The  petition  requested  that  40  CFR 
180.582  be  amended  by  establishing 
tolerances  for  combined  residues  of  the 
fungicide  pyraclostrobin,  (carbamic 


acid,  l2-[l[l-(4-chlorophenyl)-lH- 
pyrazol-3- 

yl]oxy]methyl]phenyl]methoxy-.  methyl 
ester)  and  its  desmethoxy  metabolite 
(methyl  2-[((l-(4-chlorophenyl)-lH- 
pyrazol-3-ylloxyjmethyllphenyl 
carbamate),  expressed  as  parent 
compound,  in  or  on  almond,  hulls  at  1.6 
parts  per  million  (ppm);  banana  at  0.04 
ppm;  barley,  grain  at  0.4  ppm;  barley, 
hay  at  25  ppm;  barley,  straw  at  6.0  ppm; 
bean,  dry  at  0.3  ppm;  beet,  sugar,  dried 
pulp  at  1.0  ppm;  beet,  sugar,  roots  at  0.2 
ppm;  beet,  sugar,  tops  at  8.0  ppm;  berry, 
group  at  1.3  ppm;  citrus,  dried  pulp  at 
5.5  ppm;  citrus,  oil  at  4.0  ppm;  fruit, 
citrus,  group  at  0.7  ppm;  fruit,  stone, 
group  at  0.9  ppm;  grain,  aspirated 
fractions  at  2.5  ppm;  grape  at  2.0  ppm; 
grape,  raisin  at  7.0  ppm;  grass,  forage  at 
10  ppm;  grass,  hay  at  4.5  ppm;  grass, 
seed  screenings  at  27  ppm;  grass,  straw 
at  14  ppm;  nut.  tree,  group  at  0.04  ppm; 
peanut,  nutmeat  at  0.05  ppm;  peanut, 
refined  oil  at  0.1  ppm;  pistachio  at  0.7 
ppm;  radish,  tops  at  16  ppm;  rye,  grain 
at  0.04  ppm;  rye,  straw  at  0.5  ppm; 
strawberry  at  0.4  ppm;  vegetable,  bulb, 
group  at  0.9  ppm;  vegetable,  cucurbit, 
group  at  0.5  ppm;  vegetable,  fruiting,, 
group  at  1,4  ppm;  vegetable,  root,  except 
sugar  beet,  subgroup  at  0.4  ppm; 
vegetable,  tuberous  and  conn,  subgroup 
at  0.04  ppm;  wheat,  grain  at  0.2  ppm; 
wheat,  hay  at  6.0  ppm;  and  wheat, 
straw]  at  8.5  ppm.  and  combined 
residues  of  pyraclostrobin.  (carbamic 
acid.  [2-(((l-(4-chlorophenyl)-lH- 
pyrazol-3- 

yljoxylmethyllphenyllmethoxy-.  methyl 
ester)  and  its  metabolites  convertible  to 
l-(4-chlorophenyl)-lH-p>Tazol-3-ol  and 
1  -(4-chloro-2-hy  droxypheny  1)- 1 H- 
pyrazol-3-ol.  expressed  as  parent 
compound,  in  or  on  cattle,  fat  at  0.1 
ppm;  cattle,  liver  at  1.5  ppm;  cattle, 
meat  at  0.1  ppm;  cattle,  meat 
byproducts,  except  liver  at  0.2  ppm; 
goat,  fat  at  0.1  ppm;  goat,  liver  at  l.S 
ppm;  goat,  meat  at  0.1  ppm;  goat,  meat 
byproducts,  except  liver  at  0.2  ppm; 
hog.  fat  at  0.1  ppm;  hog,  liver  at  1.5 
ppm;  hog,  meat  at  0.1  ppm;  hog,  meat 
bypro^lucts,  except  liver  at  0.2  ppm; 
horse,  fat  at  0.1  ppm;  horse,  liver  at  1.5 
ppm;  horse,  meat  at  0.1  ppm;  horse, 
meat  byproducts,  except  liver  at  0.2 
ppm;  milk  at  0.1  ppm;  sheep,  fat  at  0.1 
ppm;  sheep,  liver  at  1.5  ppm;  sheep, 
meat  at  0.1  ppm;  and  sheep,  meat 
byproducts,  except  liver  at  0.2  ppm. 

Section  408(b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "s€ife." 
Section  408(b)(2)(A)(ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
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certainty  that  no  harm  will  result  from 
aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  £uid  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue...." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
.  further  discussion  of  the  regulatory 
requirements  of  section  408  and  a 
complete  description  of  the  risk 
assessment  process,  see  the  final  rule  on 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26. 1997)  (FRL-5754- 
7).  I 

m.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  and  to  make  a  determination 
on  aggregate  exposure,  consistent  with 
section  408(b)(2),  for  the  establishment 


of  tolerances  for  combined  residues  of 
pyraclostrobin  (carbamic  acid,  [2-[[[l-(4- 
chlorophenyl)-lH-pyrazol-3- 
yl]oxylmethyl]phenyl]methoxy-,  methyl 
ester)  and  its  desmethoxy  metabolite 
(methyl  2-[[[l-(4-chlorophenyl)-lH- 
pyrazol-3-yl]oxy]methyl]phenyl 
carbamate),  expressed  as  parent 
compound  in  or  on  almond,  hulls  at  1.6 
ppm;  banana  at  0.04  ppm;  barley,  grain 
at  0.4  ppm;  barley,  hay  at  25  ppm; 
barley,  straw  at  6.0  ppm;  bean,  dry  at  0.3 
ppm;  beet,  sugar,  dried  pulp  at  1.0  ppm; 
beet,  sugar,  roots  at  0.2  ppm;  beet,  sugar, 
tops  at  8.0  ppm;  berry,  group  at  1.3 
ppm;  citrus,  dried  pulp  at  5.5  ppm; 
citrus,  oil  at  4.0  ppm;  fruit,  citrus,  group 
at  0.7  ppm;  fruit,  stone,  group  at  0.9 
ppm;  grain,  aspirated  fractions  at  2.5 
ppm;  grape  at  2.0  ppm;  grape,  raisin  at 
7.0  ppm;  grass,  forage  at  10  ppm;  grass, 
hay  at  4.5  ppm;  grass,  seed  screenings 
at  27  ppm;  grass,  straw  at  14  ppm;  nut, 
tree,  group  at  0.04  ppm;  peanut, 
nutmeat  at  0.05  ppm;  peanut,  refined  oil 
at  0.1  ppm;  pistachio  at  0.7  ppm;  radishr 
tops  at  16  ppm;  rye,  grain  at  0.04  ppm; 
rye,  straw  at  0.5  ppm;  strawberry  at  0.4 
ppm;  vegetable,  bulb,  group  at  0.9  ppm; 
vegetable,  cucurbit,  group  at  0.5  ppm; 
vegetable,  fruiting,  group  at  1.4  ppm; 
vegetable,  root,  except  sugar  beet, 
subgroup  at  0.4  ppm;  vegetable, 
tuberous  and  corm,  subgroup  at  0.04 
ppm;  wheat,  grain  at  0.2  ppm;  wheat, 
hay  at  6.0  ppm;  and  wheat,  straw]  at  8.5 
ppm,  and  combined  residues  of 
pyraclostrobin,  (carbamic  acid,  [2-[[[l- 
(4-chlorophenyl)-lH-pyrazol-3- 


ylloxy]methyllphenyl]methoxy-,  methyl 
ester)  and  its  metabolites  convertible  to 
l-(4-chlorophenyl)-lH-pyrazol-3-ol  and 
l-{4-chloro-2-hydroxyphenyl)-lH- 
pyrazol-3-ol,  expressed  as  parent 
compoimd],  in  or  on  [cattle,  fat  at  0.1 
ppm;  cattle,  liver  at  1-.5  ppm;  cattle, 
meat  at  0.1  ppm;  cattle,  meat 
byproducts,  except  liver  at  0.2  ppm; 
goat,  fat  at  d.l  ppm;  goat,  liver  at  1.5 
ppm;  goat,  meat  at  0.1  ppm;  goat,  meat 
byproducts,  except  liver  at  0.2  ppm;  . 
hog,  fat  at  0.1  ppm;  hog,  liver  at  1.5 
ppm;  hog,  meat  at  0.1  ppm;  hog,  meat 
byproducts,  except  liver  at  0.2  ppm; 
horse,  fat  at  0.1  ppm;  horse,  liver  at  1.5 
ppm;  horse,  meat  at  0.1  ppm;  horse, 
meat  byproducts,  except  liver  at  0.2 
ppm;  milk  at  0.1  ppm;  sheep,  fat  at  0.1 
ppm;  sheep,  liver  at  1.5  ppm;  sheep, 
meat  at  0.1  ppm;  and  sheep,  meat 
byproducts,  except  liver  at  0.2  ppm.]. 
H'A's  assessment  of  exposures  and  risks 
associated  with  establishing  the 
tolerance  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  acute  toxicity 
of  pyraclostrobin  is  presented  in  the 
following  table  1: 


Table  1  .—Acute  Toxicity  of  Pyraclostrobin 


Guideline  Number 

Study  Type 

ResuttsTToxicity  Catergory 

870.1100 

Acute  oral  toxicity 

LDso  =  >  5,000  milligrams  per  kilogram  (mg/kg) 
Toxicity  category  =  IV 

870.1200 

Acute  dermal  toxicity 

LDm)  =  >  2,000  mg/kg;  toxicity  category  =  III 

870.1300 

Acute  inhalation  toxicity 

LCso  =  <  0.31  milligrams  per  liter  (mg/L) 
LCso  =  <  1 .07  mg/L;  toxicity  category  =  II 

870.2400 

Acute  eye  irritation 

Minimal  eye  irritation;  toxicity  category  -  III 

870.2500 

Acute  denial  irritation 

Moderate  skin  initation;  toxicity  ccategory  =  III 

870.2600 

Skin  sensitization 

Not  a  sensitizer 

The  subchronic  and  chronic  toxic 
effects  caused  by  pyraclostrobin,  as  well 
as  the  no  observed  adverse  effect  level 


(NOAEL)  and  the  lowest  observed 
adverse  effect  level  (LOAEL)  &t)m  the 


toxicity  studies  reviewed,  are  discussed 
in  the  following  Table  2. 
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TABLE  2.— Subchronic,  Chronic,  and  Other  Toxicity  of  Pyraclostrobin 


Guklellne  Number 

Study  Type 

Study  Classifkation:  Dosing 

Results 

Number  guideline  number 

28-day  feeding  study  •  rat 

Acceptabia/nonguideline:  0.  20, 
100,  500.  or  1,500  ppm  (0. 
1.8,  9.0,  42.3,  or  120.2  mg^ 
kg/day  in  males;  0,  2.0,  9.6, 
46.6,  or  126.3  mg/kg/day  in 
females 

The  LOAEL  -  500  ppm  for  both  males 
and  females,  based  on  changes  in 
hematotogy  parameters,  increased 
absolute  and  relative  spleen  weight, 
hislopathotogy  in  spleen  and  Kver, 
and  increased  duodenal  mucosal 
hyperplasia 

The  NOAEL  «  100  ppm  for  botti 
sexes 

870.3100 

13-week  feeding  study  -  rat 
• 

Acceptabie/guktoKne;  0,  50. 
150,  500,  1,000,  or  1.500 
ppm  (0.  3.5.  10.7,  34.7,  68.8, 
or  105.8  mj^kg/day  for  males; 
0.  4.2,  12.6.  40.8.  79.7,  or 
118.9  mg/Kg/day  for  females) 

The  LOAEL  for  both  sexes  -  500 
ppm.  based  on  reduced  txxty 
vvelght  and  body  weight  gain  in 
males,  reduced  food  intake  in  tio»\ 
sexes,  incrsased  relative  Hver 
weight  and  spleen  weight  m  fe- 
males, histopaitwtogy  of  duodenum 
and  Nver  in  males,  and 
Mstopathology  of  spleen  in  boti 
sexes 

Ttw  NOAEL  »  150  ppm  for  bet) 
sexes 

870.3150 

13-week  feeding  study  -  dog 

Acceptable/gukleHne;  0,  100. 
200.  and  450  ppm  (0,  2.8, 
5.8,  and  12.9  mg/kg/day  for 
males;  0,  3.0,  6.2,  and  13.6 
mg/kg/day  for  females) 

The  LOAEL  for  both  males  and  fe- 
males >  450  ppm,  based  on  an  in- 
creased incklence  of  diarrhea,  dn- 
k»l  chemistry  changes,  and 
mucosal  hypertrophy  of  the  duode- 
num in  both  sexes;  and  body  weight 
toss,  decreased  food  Intake,  and 
decreased   food   etfkaency   in   fe- 

The  NOAEL  >  200  ppm  for  both 
sexes 

870.3150 

• 

13-week  feeding  study  -  mouse 

* 

Acceptable/gukleline;  0,  SO, 
150.  500,  1.000,  or  1,500 
ppm  (0.  9.2.  30.4.  119.4. 
274.4.  or  475.5  mg/kg/day  for 
males;  0.  12.9,  40.4.  162.0, 
374.1.  or  634.8  mg/kg/day  for 
females) 

The  LOAEL  «  ISO  ppm  for  both 
sexes,  based  on  reduced  body 
weight  and  body  weight  gain  in 
males;  changes  in  ctink»l  chemislry 
(increased  urea  and  decreased 
triglyceride)  in  both  sexes;  and  in- 
creased incidences  of  lymph  node 
apoplosts.  thymus  atrophy,  and  ul- 
ceratkxi/erosionin  the  glandular 
stomach  in  females 

The  NOAEL  =  SO  ppm  for  both  sexes 

870.3200 

28-day  dermal  toxk:ity  -  rat 

Unacceptable/gukleline;  0,  40, 
100,  or  250  mg/kg  for  5  days/ 

The  LOAEL  was  >  250  mg/kg 

The  NOAEL  «  250  mg/kg 

The  study  is  unacceptable  because  a 
higher  dose  couM  have  been  toler- 
ated and  the  limit  dose  is  1,000  mg/ 
kg/day 

870.3700 

Prenatal  devekjpmental  toxtoity 
study  in  rodents  -  rat 

Acceptable/giMdeline;  0.  10.  25 
or  50  m^g/day 

The  Maternal  LOAEL  >  25  mg/kg/day, 
based  on  reduced  body  weight,  re- 
duced body  weight  gain,  reduced 
food  intake,  and  reduced  food  effi- 
ciency 

Maternal  NOAEL  =  10  mg/kg/day 

The  Developmental  LOAEL  -  SO  mg/ 
kg/day,  based  on  increased 
incklences  of  dilated  renal  pelvis 
and  cervical  ribs  with  no  cartilage 

The  Devekipmental  NOAEL  >  25  mg^ 
kg/day 

60890         Federal  Register /Vol.  67,  No.  188 /Friday,  September  27,  2002 /Rules  and  Regulations 
Table  2.— Subchronic,  Chronic,  and  Other  Toxicity  of  Pyraclostrobin— Continued 


Federal  Register /Vol.  67,  No.  188 /Friday.  September  27,  2002 /Rules  and  Regulations         60801 
Table  2.— Subchronic,  Chronic,  and  Other  Toxicity  of  Pyraclostrobin— Continued 


Guideline  Number 

Study  Type 

Study  Classification;  Dosing 

Results 

870.3700 

• 

Prenatal  developniental  toxicity 
study  in  nonrodents  -  rabbit 

Acceptable/guideline;  0,  1,3,  5, 
10,  or  20  mg/kg/day 

The  matemal  LOAEL  =  10  mg/kg/day, 
based  on  reduced  body  weight 
gain,  reduced  food  consumption, 
and  reduced  food  effk:iency 

The  matemal  NOAEL  =  5  mg/kg/day 

The  developmental  LOAEL  =  10  mg/ 
kg/day,  based  on  increased  resorp- 
tions/litter,  increased  post-  implanta- 
tion loss,  and  dams  with  total  re- 
sorptions 

The  Developmental  NOAEL  was  5 
mg/kg/day 

870.3800 

2-generation   reproduction  and 
fertility  effects  -  rat 

Unacceptable/guideline;  0,  25, 
75,  or  300  ppm  (0  to  29.0 
mg/kg/day  for  FO  mjiles;  0  to 
30.4  mg/kg/day  FO  females;  0 
to  35.0  mg/kg/day  for  F1 
males;  0  to  36.0  mg/kg/day 
for  F1  females) 

The  parental  systemic,  reproductive, 
and  offspring  LOAELs  were  all  > 
300  ppmThe  parental  systemic,  re- 
productive, and  offspring  NOAELs 
all  =  300  ppm.  The  study  is  unac- 
ceptable because  higher  doses 
couM  be  tolerated 

870.4100 

1-year  feeding  study  -  dog 

Acceptable/guideline;  0,  100. 
200,  or  400  ppm  (0,  2.7,  5.4, 
or  10.8  mg/kg/day  in  males; 
0,2.7,  5.4,  or  11.2  mg/kg/day 
in  females) 

The  LOAEL  =  400  ppm  for  both 
sexes,  based  on  increased  diarrfiea 
in  both  sexes,  clinical  chemistry 
changes  in  both  sexes,  decreased 
body  weight  gain  in  females,  and 
decreased  food  intake  and  food  effi- 
ciency in  females 

The  NOAEL  =  200  ppm  for  both 
sexes 

870.4200 

18-month      carcinogenicity 
mouse 

Unacceptable/guideline;  0,  10, 
30,  or  120  ppm  in  males  (0, 
1.4,  4.1,  and  17.2  mg/kg/ 
day);  0,  10,  30,  120,  or  180 
ppm  in  females  (0,  1.6,  4.8, 
20.5,  or  32.8  mg/kg/day); 
97.09%  pure  a.i. 

The  LOAEL  was  >  120  ppm  for  males 
and  >  180  ppm  for  females,  be- 
cause no  cleariy  and  significantly 
dose-related  adverse  effects  were 
observed.  There  were  no  increased 
incidences  "of  tumors;  under  the 
conditions  of  the  study,  there  was 
no  evidence  of  carcinogenic  poten- 
tial. However,  the  study  is  consid- 
ered to  be  unacceptable  because 
the  maximum  dosing  levels  were 
too  low  to  satisfy  the  requirements 
for  a  carcinogenicity  study  in  mice 

27 


Guideline  Number 

Study  Type 

Study  Classifk^tion;  Dosing 

Results 

870.4200 

24-Month  carcinogenteity  -  rat 

• 

Acceptable/guideline;  0,  25.  75. 

or  200  ppm  (0,  1.2.  3.4.  9.2 

mg/kg/day  for  males  and  0, 

J. 5.  4.7.  and  12.6  mg/kg/day 

for  females) 

The  LOAEL  =  200  ppm  for  both  males 
and  females,  based  on  decreases 
in  body  weight  and  body  weight 
gains  in  males  and  females;  in- 
creased  inckJence  of  kidney  tubular 
casts  and  atrophy  in  males  and  fe- 
males; and  increased  Incidence  of 
necrosis  of  the  liver,  gross  and  mi- 
croscop«c  evidence  of  erosion/uteer- 
ation  of  the  glandular  stomach,  and 
increased  inckience  of  acanthosis 
and  ulcers  of  the  forestomach  in 
males. 

The  NOAEL  =  75  ppm  for  both  males 
and  females.  As  to  caranogenknty, 
histiocytk:  sarcoma  and  lymphoma 
of  the  hemolymphoreticular  system 
was  observed  In  males  at  25,  75. 
and  200  ppm,  as  well  as  in  contnsls. 
There  was  an  increase  m  incidence 
of  mammary  gland  adenocarcinonrta 
in  females  at  200  ppm.  compared  to 
controls.  Testk:ular  leydig  cell  tu- 
mors were  observed  in  all  male 
groups,  but  had  a  slightly  higher  in- 
cidence in  each  treated  group  ttian 
in  controls.  Under  the  conditkxis  of 
this  study  there  is  evidence  that 
pyrack>strobin  may  be  carcinogenic 

870.4100 

24-Month  chronk:  toxtetty  -  rats 

Unacceptable/guideline;  0,  25, 
75.  or  200  ppm  (0,  1.1,  3.4, 
or  9.0  mg/kg/day  in  males;  0, 
1.5,  4.6,  or  12.3  mg/kg/day  in 
females) 

The  LOAEL  was  >  200  ppm 

The  NOAEL  =  200  ppm  The  study  is 
unacceptable  because  a  higher 
dose  could  have  been  tolerated 

870.5100 

Gene    mutation:    Bacterial    re- 
verse mutation 

Acceptable/guideline;  0  to  5,000 
micrograms  (^g)/plate  tested 
up  to  precipitating  concentra- 
tions 

■ 

Negative.  There  was  no  evidence  of 
treatment-induced  mutant  colonies 
above  background  levels  in  any 
assay.  Including  in  the  presence  or 
absence  of  an  Arodor  1 ,254-stimu- 
lated  rat  liver  metabolk:  acttvatkxi 
system  or  using  the  preincut>ation 
test 

870.5300 

Other  genotoxk:  effect  mamma- 
lian cells  in  culture  gene  mu- 
tation assay- 

Acceptable/guideline;  (see  test 
summary  in  results) 

Negative.  Chinese  hamster  ovary 
(CHO)  cells  were  cultured  in  vitro. 
They  were  exposed  to 
pyraclostrobin  at  concentrations  of 
0.625,  1.25,  2.5,  5.0,  10.0.  and  20.0 
^g/ml  in  the  presence  and  absence 
of  metabolic  activation;  concentra- 
ttons  of  3,  4,  5,  6,  7,  and  8  \iQ/mL  in 
the  at>sence  of  metabolk:  activatkm; 
and  concentratk>ns  of  1 .25,  2.5,  5.0, 
10.0,  and  20.0  ^g/mL  in  the  pres- 
ence and  absence  of  nwtabolk:  adi- 
vatton.  There  was  no  evidence  of 
induced  mutant  colonies  over  back- 
ground 
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Guideline  Number 

Study  Type 

Study  Classification;  Dosing 

Results 

870.5375 

In      vitro     mammalian     chro- 
mosome aberrations 

Acceptable/guideline:  (see  test 
summary  in  results) 

Negative.  Chinese  hamster  V79  cell 
cultures  were  tested  at  concentra- 
tions of  0.  6.25.  12.5,  or  25.0 
mnrograms  per  milliliter  (|xg/mL)  in 
the  presence  and  absence  of  an 
Aroctor  1,254-stimulated  rat  liver 
metatx)ik:  activation  system;  at  0, 
3.125,  6.25,  or  12.5  ng/mL  in  the 
presence  of  metabolk:  activation; 
and  at  0.  0.005,  0.010,  0.050,  or 
0.100  (ig/mL  in  the  at>sence  of  met- 
abolk: activatkjn.  There  was  no  evi- 
dence of  an  increase  in  the  number 
of  structural  or  numerical  chromo- 
somal aberrattons  induced  over 
background 

870.5395 

In  vivo  mammalian  cytogenetics 

- 

Acceptable/guideline;     0,     75, 
150.    or    300    mg/kg    body 
weight 

Negative.  Mouse  bone  marrow  tnkao- 
nucleus  was  assayed  in  vitro.  There 
was  no  signifnant  increase  in  the 
frequency  of  mka-onucteated  poly- 
chromatk:  erythrocyte  in  the  bone 
marrow  at  any  dose  level  tested,  at 
any  time  after  treatment.  It  is  there- 
fore concluded  that  pyractostrobtn 
dkl  not  induce  a  ciastogenk:  effect 
in  either  sex  at  any  sacrifwe  time 

870.5550 

Unscheduled  DNA  syntheses 

Acceptable/guideline;  (see  test 
summary  in  results) 

Negative.  Primary  rat  hepatocyte  cul- 
tures were  exposed  to 
pyrack)strob(n  at  up  to  cytotoxk: 
concentratk>ns:  in  one  test  at  con- 
centrattons  of  0.01,  0.03,  0.1.  0.3, 
or  1.0  \ig/mL  and  in  a  second  test 
at  0.004,  0.02,  and  0.5  ^g/mL. 
There  was  no  evidence  that 
pyractostrobin  induced  unscheduled 
DNA  synthesis,  as  detennined  by 
net  nuclear  silver  grain  counts 

870.6100 

- 

Acute  oral  neurotoxicity  -  rat 

Acceptable/guideline;        single 
doses   of   0,    160,    300,    or 
1,000  mg/kg  before  sacrifk% 
after  14  days 

The  Systemk:  Toxkaty  LOAEL  for 
males  was  1,000  mg/kg  body 
weight,  based  on  33%  decreased 
body  weight  on  days  0-7  (no  similar 
effect  was  detected  on  days  0-14). 
The  systemk:  toxk:ity  NOAEL  for 
males  was  300  mg/kg  body  weight. 
The  systemk:  toxteity  LOAEL  for  fe- 
males coukJ  not  be  detenmined 
since  there  were  no  adverse,  trea^ 
ment-related  effects.  Thus,  the  sys- 
temk: toxk:ity  NOAEL  for  females 
was  1.000  mg/kg  body  weight.  The 
neurotoxfctty  LOAEL  couW  not  be 
determined  because  there  were  no 
treatment-related  neurotoxk:  effects 
at  any  dose  level  tested.  The 
neurotoxk:i1y  NOAEL  was  1,000  mg/ 
kg  body  weight 
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Guideline  Number 

Study  Type 

Study  Ctassifk:ation;  Dosing 

Results 

870.6200 

Subchronk:  neurotoxk%  -  rats 

Acceptable/guideline;  0.  50. 
250.  or  750  (males)/1 .500 
(females)  ppm  (0.  3.5.  16.9. 
or  49.9  mg/kg/day  for  males 
andO.  4.0,  20.4,  or111.9mg/ 
kg/day  for  females)  for  3 
months 

Systemk;  toxicity:  The  LOAEL  was 
750  ppm  for  males  and  1,500  ppm 
for  females,  based  (for  both  sexes) 
on  decreased  body  weight  gain,  de- 
creased food  intake,  and  decreased 
food  eiiiciency. 

The  NOAEL  was  250  ppm  for  both 
nrwles  and  females  Neurotoxkaty: 

The  LOAEL  could  not  be  determined 
because  there  were  no  treatment- 
related  neurotoxk;  effects  noted  at 
any  dose  level.  Therefore,  the 
NOAEL  was  750  ppm  for  males  and 
1,500  ppm  for  females 

870.7600 

Dermal  penetration  -  rats 

Unacceptable/guideline;  0.375 
mg/om- 

The  absorptk>n  rate  couW  not  be  ac- 
curately determined  because  at  8 
hours  after  dermal  exposure  initi- 
ation 76.4%  of  the  administered 
dose  remained  on  the  dressing  and 
only  23.6%  was  available  for  ab- 
sofptkxi.  However,  a  conservative 
upper  bound  dermal  absorption  rate 
estimate  of  14%  can  be  calculated 
from  the  study  results 

B.  Toxicological  Endpoints 

The  dose  at  which  the  NOAEL  from 
the  toxicology  study  identified  as 
appropriate  for  use  in  risk  assessment  is 
used  to  estimate  the  toxicological  level 
of  concern  (LOG).  However,  die  lowest 
dose  at  which  adverse  effects  of  concern 
are  identified  (the  LOAEL)  is  sometimes 
used  for  risk  assessment  if  no  NOAEL 
was  achieved  in  the  toxicology  study 
selected.  An  imcertainty  factor  (UF)  is 
applied  to  reflect  imcertainties  inherent 
in  the  extrapolation  from  laboratory 
animal  data  to  humans  and  in  the 
variations  in  sensitivity  among  members 
of  the  human  population  as  well  as 
other  unknowns.  An  UF  of  100  is 
routinely  used,  lOX  to  account  for 
interspecies  differences  and  lOX  for 
intraspecies  differences.  That  is  the  case 
in  the  pyraclostrobin  risk  assessment. 

For  dietary  risk  assessment  (other 
than  cancer)  the  Agency  uses  the  UF  to 
calculate  an  acute  or  chronic  reference 
dose  (acute  RfD  or  chronic  RfD)  where 


the  RfD  is  equal  to  the  NOAEL  divided 
by  the  appropriate  UF  (RfD  =  NOAEL/ 
UF).  Where  an  additional  safety  factor  is 
retained  due  to  concerns  unique  to  the 
FQPA,  this  additional  factor  is  applied 
to  the  RfD  by  dividing  the  RfD  by  such 
additional  factor.  The  acute  or  chronic 
Population  Adjusted  Dose  (aPAD  or 
cPAD)  is  a  modification  of  the  RfD  to 
accommodate  this  type  of  FQPA  Safety 
Factor. 

For  non-dietary  risk  assessments 
(other  than  cancer)  the  UF  is  used  to 
determine  the  LOG.  For  example,  when 
100  is  the  appropriate  UF  (lOX  to 
account  for  interspecies  differences  and 
lOX  for  intraspecies  differences),  the 
LOG  is  100.  To  estimate  risk,  a  ratio  of 
the  NOAEL  to  exposures  (margin  of 
exposure  (MOE)  =  NOAEL/exposiue)  is 
calculated  and  compared  to  the  LOG. 

The  linear  default  risk  methodology 
(Q*)  is  the  primary  method  currently 
used  by  the  Agency  to  quantify 
carcinogenic  risk.  The  Q*  approach 


assumes  that  any  amount  of  exposure 
will  lead  to  some  degree  of  cancer  risk. 
A  Q*  is  calculated  and  used  to  estimate 
risk  which  represents  a  probability  of 
occurrence  of  additional  cancer  cases 
(e.g.,  risk  is  expressed  as  1  X  10-'<  or  one 
in  a  million).  Under  certain  specific 
circumstances,  MOE  calculations  will 
be  used  for  the  carcinogenic  risk 
assessment.  In  this  non-linear  approach, 
a  "point  of  departure"  is  identified 
below  which  carcinogenic  effects  are 
not  expected.  The  point  of  departure  is 
typically  a  NOAEL  based  on  an 
endpoint  related  to  cancer  effects 
though  it  may  be  a  different  value 
derived  bom  the  dose  response  curve. 
To  estimate  risk,  a  ratio  of  the  point  of 
departure  to  exposure  (MOEcncer  >=  point 
of  departure/exposures)  is  calculated.  A 
summary  of  the  toxicological  endpoints 
for  pyraclostrobin  used  for  human  risk 
assessment  is  shown  in  the  following 
Table  3: 


Table  3.— Summary  of  Toxicological  Dose  and  Endpoints  for  Pyraclostrobin  for  Use  in  Human  Risk 

assessment 


Exposure  Scenano 

Dose  used  in  Risk  Assess- 
ment UF 

FQPA  SF  and  Endpoint  for 
Risk  Assessment 

Study;  Toxkx)k)gk»l  Endpoint 

Acute  dietary  (general  popu- 
latk>n) 

NOAEL  =  300  mg/kg/day 

UF  =  100 

Acute  RfD  =  3  nr)g/kg/day 

Acute  RfD  =  3  nr)g/kg/day 
FQPA  SF  =  1X 
aPAD  =  3  mg/kg/day 

Rat  acute  oral  neurotoxk:ity;  the  systemk:  tox- 
k»ty  NOAEL  of  300  mg/kg  based  on  de- 
creased body  weight  gain  in  males  at  1 ,000 
mg/kg  (the  LOAEL) 
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Table  3.— Summary  of  Toxicological  Dose  and  Endpoints  for  Pyraclostrobin  for  Use  in  Human  Risk 

Assessment*— Continued 


Exposure  Scenario 


Acute  dietary  (females  13-50 
years) 


Chronic  dietary 


Dose  used  in  Risk  Assess- 
ment UF 


NOAEL  =  5  nr>g/kg/day 
UF  =  100 

Acute  RfD  =  0.05  mg/kg/ 
day 


NOAEL  =  3.4  mg/kg/day 
UF  =  100 

Chronic  RfD  =  0.034  mg/ 
kg/day 


FQPA  SF  and  Endpoint  for 
Risk  Assessment 


Acute  RfD  =  0.05  mg/kg/ 

day 
FQPA  SF  =  3x 
aPAD  =  0.017  mg/kg/day 


Chronic  RfD  =  0.034  mg/ 

kg/day 
FQPA  SF  =  3x 
cPAD  =  0.01 1  mg/kg/day 


Study;  Toxkx>k>gk:al  Endpoint 


Rabbit  prenatal  developmental  toxicity;  devel- 
opmental toxicity  findings  of  increased  re- 
sorptions/litter  and  increased  total  resorp- 
ttons  (i.e..  dams  with  complete  litter  loss)  at 
10  mg/kg/day  (the  LOAEL) 


Rat  oral  carcinogenkjity;  decreased  body 
weight  and  body  weight  gain,  kidney  tubular 
casts  and  atrophy  in  both  sexes,  increased 
iricidence  of  liver  necrosis  and  erosion  and 
uteeratk>n  of  the  glandular  stomach  and  fore- 
stomach  in  males  in  addition  to 
hemolymphoretkajlar  tumors  in  males  and 
mammary  adenocarcinoma  in  females  at  9.2 
mg/kg/day  (the  LOAEL) 


*  The  reference  tq  the  FQPA  SF  refers  to  any  additional  safety  factor  retained  due  to  concerns  unique  to  the  FQPA. 


C.  Exposure  Assessment 

1 .  Dietary  exposure  from  food  and 
feed  uses.  Tolerances  are  being 
established  (40  CFR  180.582)  for  the 
residues  of  pyraclostrobin  (carbamic 
acid.  [2-l[[l-(4-chlorophenyl)-lH- 
pyrazol-3- 

yl)oxy]methyl|phenyl]methoxy-.  methyl 
ester)  and  one  or  more  of  its  metabolites, 
expressed  as  parent  compound),  in  or 
on  a  variety  of  raw  agricultural 
commodities.  These  tolerances  include 
almond,  hulls  at  1.6  ppm;  Banana  at 
0.04  ppm;  barley,  grain  at  0.4  ppm; 
barley,  hay  at  25  ppm;  barley,  straw  at 
6.0  ppm;  bean,  dry  at  0.3  ppm;  beet, 
sugar,  dried  pulp  at  1.0  ppm;  beet, 
sugar,  roots  at  0.2  ppm;  beet,  sugar,  tops 
at  8.0  ppm;  berry,  group  at  1.3  ppm; 
cattle,  fat  at  0.1  ppm;  cattle,  liver  at  1.5 
ppm;  cattle,  meat  at  0.1  ppm;  cattle, 
meat  byproducts,  except  liver  at  0.2 
ppm;  citrus,  dried  pulp  at  5.5  ppm; 
citrus,  oil  at  4.0  ppm;  fruit,  citrus,  group 
at  0.7  ppm;  fruit,  stone,  group  at  0.9 
ppm;  goat,  fat  at  0.1  ppm;  goat,  liver  at 
1.5  ppm;  goat,  meat  at  0.1  ppm;  goat, 
meat  byproducts,  except  liver  at  0.2 
ppm;  grain,  aspirated  fractions  at  2.5 
ppm;  grape  at  2.0  ppm;  grape,  raisin  at 
7.0  ppm;  grass,  forage  at  10  ppm:  grass, 
hay  at  4.5  ppm;  grass,  seed  screenings 
at  27  ppm;  grass,  straw  at  14  ppm;  hog, 
fat  at  0.1  ppm;  hog,  liver  at  1.5  ppm; 
hog,  meat  at  0.1  ppm;  hog,  meat 
-byproducts,  except  liver  at  0.2  ppm; 
horse,  fat  at  0.1  ppm;  horse,  liver  at  1.5 
ppm;  horse,  meat  at  0.1  ppm;  horse, 
meat  byproducts,  except  liver  at  0.2 
ppm;  milk  at  0.1  ppm;  nut,  tree,  group 
at  0.04  ppm;  peanut,  nutmeat  at  0.05 
ppm;  peanut,  refined  oil  at  0.1  ppm; 
pistachio  at  0.7  ppm;  radish,  tops  at  16 
ppm;  rye,  grain  at  0.04  ppm;  rye,  straw 
at  0.5  ppm;  sheep,  fat  at  0.1  ppm:  sheep. 


liver  at  1.5  ppm:  sheep,  meat  at  0.1 
ppm;  sheep,  meat  byproducts,  except 
liver  at  0.2  ppm;  strawberry  at  0.4  ppm: 
vegetable,  bulb,  group  at  0.9  ppm; 
vegetable,  cucurbit,  group  at  0.5  ppm; 
vegetable,  fruiting,  group  at  1 .4  ppm; 
vegetable,  root,  except  sugar  beet, 
subgroup  at  0.4  ppm;  vegetable, 
tuberous  and  corm,  subgroup  at  0.04 
ppm;  wheat,  grain  at  0.2  ppm;  wheat, 
hay  at  6.0  ppm;  and  wheat,  straw  at  8.5 
ppm.  Risk  assessments  were  conducted 
by  EPA  to  assess  dietary  exposures  from 
pyraclostrobin  (carbamic  acid,  [2-[[[l-(4- 
chlorophenyl)-lH-pyrazol-3- 
ylloxy]methyl]phenyl]methoxy-,  methyl 
ester)]  in  food  as  follows: 

i.  Acute  exposure.  Acute  dietary  risk 
assessments  are  performed  for  a  food- 
use  pesticide  if  a  toxicological  study  has 
indicated  the  possibility  of  an  effect  of 
concern  occurring  as  a  result  of  a  1-day 
or  single  exposure.  The  Dietary 
Exposure  Evialuation  Model  (DEENFM) 
analysis  evaluated  the  individual  food 
consumption  as  reported  by 
respondents  in  the  USDA  1989-1992 
nationwide  Continuing  Surveys  of  Food 
Intake  by  Individuals  (CSFII)  and 
accumulated  exposure  to  the  chemical 
for  each  commodity.  The  following 
determinations  and  assumptions  were 
made  for  the  acute  exposure 
assessments:  The  aPi^  for  the  subgroup 
females  (13-50  years  old)  is  much  lower 
than  the  aPAD  for  the  U.S.  population 
group  and  the  other  subgroups  assessed 
(see  table  3  of  this  preamble)  because  of 
the  much  lower  NOAEL  used  for  the 
females  (13-50  years  old)  subgroup  and 
the  3x  FQPA  SF  applied  only  to  this 
subgroup,  to  protect  against  effects  seen 
following  in  utero  exposure  in  the 
developmental  rabbit  study.  In  these 
assessments  percent  crop  treated  data 
were  used  for  a  number  of  conunodities 


but  anticipated  residues  were  not,  so  the 
assessments  are  considered  to  be 
partially  refined  and  somewhat 
conservative.  Concentration  factors  for 
processed  commodities  were  also  used. 
Refinements  such  as  the  use  of  ^ 
anticipated  residue  estimates  would 
potentially  produce  much  lower 
estimates  of  dietary  exposure.  The 
results,  at  the  95"'  percentile,  of  the 
acute  dietary  exposure  analysis  were 
that  the  general  U.S.  population  and  all 
subgroups  except  females  (13-50  years 
old)  had  dietary  exposures  that  were  < 
1.0%  of  the  aPAD.  Females  (13-50  years 
old)  had  a  dietary  exposure  that  was 
41%  of  the  aP AD. 

ii.  Chronic  exposure.  In  conducting 
this  chronic  dietary  risk  assessment  the 
valuation  DEEM^m  analysis  evaluated 
the  individual  food  consumption  as 
reported  by  respondents  in  tiie  USDA 
1989-1992  nationwide  CSFII  and 
accumulated  exposure  to  the  chemical 
for  each  commodity.  The  following 
assumptions  were  made  for  the  chronic 
exposure  assessments:  The  same  cPAD 
was  applicable  to  the  general  U.S. 
population  and  all  subgroups  in  the 
chronic  dietary  exposure  analysis.  In 
this  assessment  PCT  data  were  used  for 
a  number  of  commodities  but 
anticipated  residues  were  not,  so  the 
assessments  are  considered  to  be 
partially  refined  and  somewhat 
conservative.  Concentration  factors  for 
processed  commodities  were  also  used. 
Refinements  such  as  the  use  of 
anticipated  residue  estimates  would 
potentially  produce  much  lower 
estimates  of  dietary  exposure.  The 
chronic  pyraclostrobin  dietary  exposure 
analysis  estimated  the  following 
exposures:  (a)  General  U.S.  population  - 
27%  of  the  cPAD,  (b)  children  (1-6  years 
old)  -  74%  of  the  cPAD,  and  (c)  children 
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(7-12  years  old)  -  41%  of  the  cPAD, 
infants  (<  1-year  old)  -  31%  of  the 
cPAD.  All  other  subgroups  analyzed  had 
exposures  lower  than  that  of  the  general 
U.S.  popiUation. 

iii.  Cancer.  The  database  for 
carcinogenicity  for  pyraclostrobin  is 
incomplete  because  the  maximum  dose 
levels  for  female  mice  and  rats  in  the 
carcinogenicity  studies  are  inadequate. 
The  Agency  considered  a  method  of 
expressing  potential  cancer  risk  using  a 
linear  (Ql*)  method  based  on  manunary 
timiors  in  female  rats,  to  put  an  upper 
limit  on  any  possible  cancer  risk. 
However,  statistical  analyses  of  the 
tiunor  data  from  the  combined  results  of 
the  rat  carcinogenicity  and  chronic 
toxicology  studies  showed  neither  a 
significant  increasing  trend  nor  a 
significant  difference  in  the  pair-wise 
comparison  of  the  dosed  groups  with 
the  controls.  In  Consultation  with  the 
Pest  Management  Regulatory  Agency 
(PMRA),  Canada,  with  whom 
pyraclostrobin  has  been  jointly 
reviewed,  it  was  decided  that  a  MOE 
method  would  be  more  appropriate.  The 
reason  is  that  the  genotoxicity  data 
show  that  pyraclostrobin  is  not 
mutagenic  and  the  highest  dosage  level 
in  female  rats  can  be  interpreted  as  a 
NOAEL  for  cancer.  The  Agency 
therefore  believes  that  it  can  make  a 
reasonable  certainty  of  no  harm 
determination  for  carcinogenicity  by 
calculating  MOEs,  based  on  the 
following  endpoints:  (a)  NOAELs  of  3.4 
(for  males)  and  12.6  (for  females)  mg/kg/ 
day  from  the  2-year  carcinogenicity  rat 
feeding  study  and  (b)  the  NOAEL  of  9.0 
mg/kg/day  from  the  28-day  rat  feeding 
study. 

The  NOAEL  of  3.4  mg/kg/day  is  based 
upon  chronic  toxicity  findings  at  the 
LOAEL  of  9.2  mg/kg/day,  including 
decreased  body  weight  and  body  weight 
gain,  kidney  tubular  casts,  and  kidney 
atrophy  in  both  sexes;  increased 
incidence  of  liver  necrosis,  erosion/ 
ulceration  of  the  glandular  stomach  and 
forestomach,  and  hemolymphoreticular 
tumors  in  males;  and  manunary 
adenocarcinoma  in  females.  However, 
the  observed  increase  in  incidences  of 
kidney  tubular  casts  atrophy  are 
commonly  foimd  in  this  strain  of  rat  and 
were  considered  by  the  Agency  to  be 
strain  and/ or  age  related.  The  increased 
~  incidence  of  acanthosis  and  ulcers  of 
the  forestomach  in  both  sexes  were  seen 
at  necropsy  late  in  the  study  and  were 
considered  to  be  of  equivocal 
toxicological  significance,  but  could  not 
be  ruled  out  as  treatment-related  effects. 
The  NOAEL  of  12.6  mg/kg/day  for  a 
cancer  scenario  is  the  highest  tested 
dose  in  the  rat  oral  carcinogenicity 
study  and,  though  it  is  considered  to  be 


inadequate  for  assessing  carcinogenicity 
in  female  rats  because  they  could  have 
tolerated  a  higher  dose,  it  still  is  suitable 
for  use  as  a  NOAEL  for  the  possibility 
of  cancer  induction  in  femede  rats.  The 
dosing  in  males  at  200  ppm  (9.2  mg/kg/ 
day)  is  considered  to  approach  an 
adequate  level  because  there  was  a 
(minimal)  decrease  of  7%  of  body 
weight  and  a  reduction  of  up  to  10%  in 
body  weight  gain  in  addition  to  the 
slightly  increased  incidence  of  erosion/ 
ulceration  of  glandular  stomach  and 
forestomach.  The  rat  carcinogenicity 
study,  rather  than  the  mouse 
carcinogenicity  study,  was  used  for 
endpoint  selection  because  the  NOAELs 
in  the  latter  study  are  higher. 

The  NOAEL  of  9.0  mg/kg/day  fix)m 
the  2&-day  rat  feeding  study,  biased  on 
increased  incidences  of  duodenal 
mucosal  hyperplasia  in  rats  of  both 
sexes  at  the  LOAEL  of  42.3  mg/kg/day, 
was  selected  based  on  the  hypothesis 
that  the  observed  hjrperplasia  would 
progress  to  duodenal  neoplasia 
following  long-term  exposure  to 
pyraclostrobin.  This  endpoint  was  also 
noted  in  the  13-week  rat  feeding  study, 
with  a  NOAEL  of  10.7  mg/kg 
bodyweight  per  day,  and  in  the  range- 
finding  reproductive  toxicity  study. 

The  dietary  MOEs  itom  residues  in 
food  and  water  that  were  calculated 
bom  the  above  three  endpoints  were 
1,100  for  the  NOAEL  of  3.4  mg/kg/day, 
3,200  for  the  NOAEL  of  9.6  mg/l^day, 
and  4,200  for  the  NOAEL  of  12.6  mg/kg/ 
day. 

iv.  Anticipated  residue  and  percent 
crop  treated  (PCT)  information.  Section 
408(b)(2)(F)  states  that  the  Agency  may 
use  data  on  the  actual  percent  of  food 
treated  for  assessing  chronic  dietary  risk 
only  if  the  Agency  can  make  the 
following  findings:  Condition  1,  that  the 
data  used  are  reliable  and  provide  a 
valid  basis  to  show  what  percentage  of 
the  food  derived  from  sudi  crop  is 
likely  to  contain  such  pesticide  residue: 
condition  2,  that  the  exposure  estimate 
does  not  underestimate  exposure  for  any 
significant  subpopulation  group;  and 
condition  3,  if  data  are  available  on 
pesticide  use  and  food  consumption  in 
a  particular  area,  the  exposure  estimate 
does  not  understate  exposure  for  the 
population  in  such  area.  In  addition,  the 
Agency  must  provide  for  periodic 
evaluation  of  any  estimates  used.  To 
provide  for  the  periodic  evaluation  of 
the  estimate  of  PCT  as  required  by 
section  408(b)(2)(F),  EPA  may  require 
registrants  to  submit  data  on  PCT. 

m  the  pyraclostrobin  risk  assessment 
the  Agency  used  PCT  data  as  follows. 
PCT  values  of  100%  were  assumed 
where  no  more-refined  data  were 
available.  EPA  utilized  PCT  values  of 


less  than  100%  for  the  following 
conunodities:  Beet,  sugar;  berry,  group: 
fruit,  citrus,  group;  fruit,  stone,  group; 
grain,  cereal,  group;  grape;  nut.  tree, 
group:  pea  and  bean,  dried  shelled, 
except  soybean,  subgroup:  peanut; 
pistachio;  potato;  strawberry;  tomato; 
vegetable,  bulb,  group:  vegetable, 
cuciubit,  group:  and  vegetable,  root  and ' 
tuber,  group.  These  PCT  values  are 
based  on  projected  market  share 
information.  The  registrant  provided  the 
Agency  with  their  anticipated  market 
share  projections.  The  Agency  estimated 
market  share  projections  comparing  the 
efficacy  spectrum  of  the  registered 
alternatives  to  the  spectrum  of 
pjraclostrobin.  In  conducting  its  risk 
assessment,  the  Agency  utilized  the 
EPA-derived  estimates.  The  Agency 
believes  that  this  approach  is 
conservative  and  will  overestimate  the 
potential  risk.  To  further  ensure  the 
reliability  of  these  data,  as  a  condition 
of  registration,  the  registrant  will  be 
required  to  provide  annual  reports  on 
the  market  penetration  and  market  share 
of  pyraclostrobin  for  each  of  the 
re«stered  crops. 

The  Agency  believes  that  the  three 
conditions  listed  above  have  been  met. 
With  respect  to  condition  1 ,  PCT 
estimates  are  derived  itom  company- 
provided  anticipatory  data  that  have 
been  reviewed  by  the  Agency  and  are 
believed  to  be  reliable  and  to  have  a 
valid  basis.  Since  there  are  not  any  use 
data  for  a  new  pesticidal  active 
ingredient  prior  to  its  initial  registration, 
the  Agency  believes  that  company 
anticipatory  estimates  provide  the  best 
initial  estimation  of  PCT  data  and  is 
reasonably  certain  that  the  percentage  of 
the  food  treated  is  not  likely  to  be  an 
underestimation.  Conditions  2  and  3  are 
satisfied  by  the  use  of  regional 
consumption  data  and  consumption 
data  for  significant  subpopulations  in 
EPA's  computer-based  model  for 
evaluating  the  exposure  of  significant 
subpopulations  including  several 
regional  groups.  Use  of  these 
consumption  data  in  EPA's  risk 
assessment  process  ensures  that  EPA's 
exposure  estimate  does  not  understate 
exposure  for  any  significant 
subpopulation  group  and  allows  the 
Agency  to  be  reasonably  certain  that  no 
regional  population  is  exposed  to 
residue  levels  higher  than  those 
estimated  by  the  Agency.  Other  than  the 
data  available  through  national  food 
consumption  surveys,  EPA  does  not 
have  available  information  on  the 
regional  consumption  of  food  to  which 
[pyraclostrobin]  may  be  applied  in  a 
particular  area. 

2.  Dietary  exposure  from  drinking 
water.  The  Agency  lacks  monitoring 
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exposure  data  to  allow  it  to  complete  a 
comprehensive  dietary  exposure 
analysis  and  risk  assessment  for 
pyraclostrobin  in  drinking  water. 
Because  the  Agency  does  not  have 
comprehensive  monitoring  data, 
drinking  water  concentration  estimates 
are  made  by  reliance  on  simulation  or 
modeling,  taking  into  account  data  on 
the  physical  characteristics  of 
pyraclostrobin. 

The  Agency  uses  the  First  Index 
Reservoir  Screening  Tool  (FIRST)  or  the 
Pesticide  Root  Zone/Exposure  Analysis 
Modeling  System  (PRZM/EXAMS),  to 
produce  surface  water  estimates  of 
pesticide  concentrations  in  an  index 
reservoir.  The  Screening  Concentration 
In  Ground  Water  (SCI-GROW)  model  is 
used  to  predict  pesticide  concentrations 
in  shallow  groundwater.  For  a 
screening-level  assessment  for  surface 
water  EPA  will  use  FIRST  (a  tier  1 
model)  before  using  PRZM/EXAMS  (a 
tier  2  model).  The  FIRST  model  is  a 
subset  of  the  PRZM/EXAMS  model  that 
uses  a  specific  high-end  runoff  scenario 
for  pesticides.  While  both  FIRST  and 
PRZM/EXAMS  incorporate  an  index 
reservoir  environment,  the  PRZM/ 
EXAMS  model  includes  a  percent  crop 
treated  (PCT)  area  factor  as  an 
adjustment  to  account  for  the  maximum 
percent  crop  coverage  within  a 
watershed  or  drainage  basin. 

None  of  these  models  include 
consideration  of  the  impact  processing 
(mixing,  dilution,  or  treatment)  of  raw 
water  for  distribution  as  drinking  water 
would  likely  have  on  the  removal  of 
pesticides  from  the  source  water.  The 
primary  use  of  these  models  by  the 
Agency  at  this  stage  is  to  provide  a 
coarse  screen  for  sorting  out  pesticides 
for  which  it  is  highly  unlikely  that 
drinking  water  concentrations  would 
~  ever  exceed  human  health  levels  of 
concern. 

Since  the  models  used  are  considered 
to  be  screening  tools  in  the  risk 
assessment  process,  the  Agency  does 
not  use  estimated  environmental 
concentrations  (EECs)  from  these 
models  to  quantify  drinking  water 
exposure  and  risk  as  a  %RflD  or  %PAD. 
Instead,  drinking  water  levels  of 
Comparison  (DWLOCs)  are  calculated 
and  used  as  points  of  comparison 
against  the  model  estimates  of  a 
pesticide's  concentration  in  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposine 
to  a  pesticide  in  food  and  from 
residential  uses.  Since  DWLOCs  address 
total  aggregate  exposure  to 
pyraclostrobin  they  are  further 
discussed  in  the  aggregate  risk  sections. 


Based  on  the  FIRST  and  SCI-GROW 
models  the  EECs  of  pyraclostrobin  for 
acute  exposures  are  estimated  to  be  20.4 
parts  per  billion  (ppb)  for  surface  water 
and  0.009  ppb  for  ground  water.  The 
EECs  for  chronic  exposures  are 
estimated  to  be  0.79  ppb  for  surface 
water  and  0.009  ppb  for  ground  water. 

3.  From  non-dietary  exposure.  The 
term  "residential  exposine"  is  used  in 
this  dociunent  to  refer  to  non- 
occupational, non-dietary  exposure 
(e.g.,  for  lawn  and  garden  pest  control, 
indoor  pest  control,  termiticides,  and 
flea  and  tick  control  on  pets).  However, 
pyraclostrobin  is  not  registered  for  use 
on  any  sites  that  would  result  in 
residential  exposure. . 

4.  Cumulative  exposure  to  substances 
with  a  common  mechanism  of  toxicity. 
Section  408(b){2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
pyraclostrobin  has  a  common 
mechanism  of  toxicity  with  other 
substances  or  how  to  include  this 
pesticide  in  a  cumulative  risk 
assessment.  Urdike  other  pesticides  for 
which  EPA  has  followed  a  cumulative 
risk  approach  based  on  a  conunon 
mechanism  of  toxicity,  pyraclostrobin 
does  not  appear  to  produce  a  toxic 
metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  pyraclostrobin  has  a 
common  mechanism  of  toxicity  with 
other  substances.  For  information 
regarding  EPA's  efforts  to  determine 
which  chemicals  have  a  common 
mechanism  of  toxicity  and  to  evaluate 
the  cumulative  effects  of  such 
chemicals,  see  the  final  rule  for 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26, 1997). 

D.  Safety  Factor  for  Infants  and 
Children 

1.  In  general.  FFDCA  section  408 
provides  that  EPA  shall  apply  an 
additional  tenfold  margin  of  safety  for 
infants  and  children  in  the  case  of 
threshold  effects  to  account  for  prenatal 
and  postnatal  toxicity  and  the 
completeness  of  the  database  on  toxicity 
and  exposure  unless  EPA  determines 
that  a  different  margin  of  safety  will  be 
safe  for  infants  and  children.  Margins  of 
safety  are  incorporated  into  EPA  risk 
assessments  either  directly  through  use 
of  a  MOE  analysis  or  through  using 
uncertainty  (safety)  factors  in 


calcidating  a  dose  level  that  poses  no 
appreciable  risk  to  hiunans. 

2.  Prenatal  and  postnatal  sensitivity. 
Qualitative  (but  not  quantitative) 
evidence  of  increased  susceptibility  to 
pyraclostrobin  of  infants  and  children, 
as  compared  to  adiUts,  was  seen  in  the 
prenatal  development  study  in  rabbits, 
but  neither  qualitative  nor  quantitative 
evidence  of  increased  susceptibility  to 
pjrraclostrobin  was  seen  in  rats. 

3.  Conclusion.  There  is  an  incomplete 
toxicity  database  for  pyraclostrobin,  but 
exposine  data  are  complete  or  are 
estimated  based  on  data  that  reasonably 
accoimts  for  potential  exposures.  The 
Agency  concluded,  despite  the  2- 
generation  reproduction  study  of  rats 
data  gap,  that  the  FQPA  SF  can  be 
reduced  to  3x  for  pyraclostrobin 
because:  (a)  Only  qualitative 
susceptibility  was  seen  and  this 
occurred  in  only  one  species,  (b)  there 
is  no  qualitative  or  quantitative 
evidence  of  increased  susceptibility 
following  in  utero  exposure  to 
pyraclostrobin  in  the  prenatal 
development  study  in  rats,  (c)  a 
developmental  neurotoxicity  study  is 
not  required,  and  (d)  the  dietary  (food 
and  drinking  water)  and  residential 
exposiue  assessments  do  not 
underestimate  the  potential  exposure  for 
infants,  children,  or  women  of 
childbearing  age.  The  3x  FQPA  SF  was 
derived  prior  to  finalizing  the  FQPA  SF 
guidance  document  on  January  31, 
2002.  A  formal  reconsideration  of  the 
FQPA  SF  was  not  made  but  the  Agency 
did  consider  the  effect  of  the  application 
of  the  "weight  of  evidence"  approach 
described  in  the  guidance  document  on 
the  value  of  the  safety  factor.  It  was 
concluded  that  the  3x  FQPA  SF 
established  prior  to  the  completion  of 
the  guidance  document  woidd  not 
increase  since  the  developmental  effects 
in  the  rabbit  prenatal  developmental 
toxicity  study  are  well  characterized 
and  the  NOAEL  for  these  effects  is 
established.  Therefore,  there  is  no  need 
for  an  additional  FQPA  SF  to  address 
potential  prenatal  or  postnatal  toxicity. 
In  other  words,  for  acute  dietary  and 
residential  exposure  assessment  of  the 
females  13-50  years  old  population 
subgroup,  the  3x  FQPA  SF  would  likely 
be  reduced  to  Ix.  Also,  the  3x  FQPA  SF 
for  assessing  chronic  dietary  and 
residential  exposures  woidd  not 
increase  because  of  the  data  base 
deficiency  of  the  2-generation 
reproduction  study.  The  reproduction 
study  that  was  submitted  was  rejected 
solely  because  it  did  not  test  at  a  high 
enough  dose  to  identify  toxicity.  In  that 
study,  there  was  no  parental  systemic, 
reproductive,  or  offspring  toxicity  at  any 
dose  including  the  top  dose  of  29-36 
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mg/kg/day.  which  is  well  above  the 
NOAELs  of  other  repeated  dose  toxicity 
studies.  Thus,  conduct  of  another 
reproduction  study  will  betterdefine 
reproductive  effects  at  high  doses  but,  in 
all  likelihood,  will  have  no  effect  on  the 
RfD. 

E.  Aggregate  Risks  and  Determination  of 
Safety 

To  estimate  total  aggregate  exposure 
to  a  pesticide  from  food,  drinking  water, 
and  residential  uses,  the  Agency 
calculates  DWLOCs  which  are  used  as  a 
point  of  comparison  against  the  model 
estimates  of  a  pesticide's  concentration 
in  water  (EECs).  DWLOC  values  are  not 
regulatory  standards  for  drinking  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food  and  residential 
uses.  In  calculating  a  DWLOC,  the 
Agency  determines  how  much  of  the 
acceptable  exposure  (i.e.,  the  PAD)  is 
available  for  exposing  through  drinking 
water  [e.g.,  allowable  chronic  water 
exposure  (mg/kg/day)  =  cPAD  -  (average 
food  -I-  residential  exposine)].  This 


allowable  exposure  through  drinking 
water  is  used  to  calculate  a  DWLOC. 

A  DWLOC  will  vary  depending  on  the 
toxic  endpoint,  drinking  water 
consumption,  and  body  weights.  Default 
body  weights  and  consumption  values 
as  used  by  the  USEPA  are  used  to 
calculate  DWLOCs:  2L/70  kg  (adult 
male),  2L/60  kg  (adiUt  female),  and  IL/ 
10  kg  (child).  Default  body  weights  and 
drinking  water  consumption  values  vary 
on  an  individual  basis.  This  variation 
will  be  taken  into  account  in  more 
refined  screening-level  and  quantitative 
drinking  water  exposure  assessments. 
Different  populations  will  have  different 
DWLOCs.  Generally,  a  DWLOC  is 
calculated  for  each  type  of  risk 
assessment  used:  acute,  short-term, 
intermediate-term,  chronic,  and  cancer. 

When  EECs  for  surface  water  and 
ground  water  are  less  than  the 
calculated  DWLOCs,  EPA  concludes 
with  reasonable  certainty  that  exposures 
to  the  pesticide  in  drinking  water  (when 
considered  along  with  other  sources  of 
exposure  for  which  EPA  has  reliable 
data)  would  not  result  in  unacceptable 
levels  of  aggregate  himian  health  risk  at 


this  time.  Because  EPA  considers  the 
aggregate  risk  resulting  from  multiple 
exposure  pathways  associated  with  a 
pesticide's  uses,  levels  of  comparison  in  ' 
drinking  water  may  vary  as  those  uses 
change.  If  new  uses  are  added  in  the 
future,  EPA  will  reassess  the  potential 
impacts  of  residues  of  the  pesticide  in 
drinking  water  as  a  part  of  the  aggregate 
risk  assessment  process. 

1 .  Acute  risk.  Using  the  exposure 
assumptions  discussed  in  this  unit  for 
acute  exposure,  at  the  gs^**  percentile  the 
acute  dietary  exposure  to  pyraclostrobin 
from  food  will  occupy  <  1.0%  of  the 
aPAD  for  the  U.S.  population,  41%  of 
the  aPAD  for  females  13-50  years  old,  < 
1.0%  of  the  aPAD  for  infants  (<  1-year 
old),  and  <  1.0%  of  the  aPAD  for 
children  (1-6  years  old).  In  addition, 
there  is  potential  for  acute  dietary 
exposure  to  pyraclostrobin  in  drinking 
water.  After  calculating  DWLOCs  and 
comparing  them  to  the  EECs  for  surface 
and  ground  water,  EPA  does  not  expect 
the  aggregate  exposure  to  exceed  100% 
of  the  aPAD,  as  shown  in  the  following 
Table  4: 


Table  4.— Aggregate  Risk  Assessment  for  Acute  Exposure  to  Pyraclostrobin. 


Population  Sub- 
group' 

aPAD  mg/ 
kg/day 

Food  Exposure  mg/kg/ 
day  (95*  percentile) 

Maximum 
Water  Expo- 
sure (mg/kg/ 
day)2 

Acute  Ground  Water 
EEC  (ng/L) 

Acute  Surface  Water 
EEC^  (iig/L) 

DWLOC 

(jigA.)' 

U.S.  population 

3.0 

0.0094 

3.0 

0.009 

0.009 

1.0x10» 

All  Infants 

3.0 

0.014 

3.0 

3.0  x  10* 

Females  (13-50 
years  old) 

0.017 

0.0068 

0.043 

1.3  xia' 

Children  (1-6 
years  okJ) 

3.0 

0.022 

3.0 

3.0  X  10* 

Males  (13-19 
years  old) 

3.0 

0.0083 

3.0 

1.0x10» 

■Population  subgroups  ctiosen  were  the  female  subgroup  with  the  highest  food  exposure  (60  kg/  body  weight  assumed)  the  male  subgroup 
with  the  highest  food  exposure  (70  kg  body  weight  assumed)  and  infant/child  subgroups  with  ttie  highest  food  exposure  (10  kg/  body  weight  as- 
sumed). 

-  Maximum  Water  Exposure  (mg/kg/day)  =  PAD  (mg/kg/day)  -  Food  Exposure  from  DEEM  (mg/kg/day). 

^Based  upon  SCI-GROW  modeling  results. 

'*  Based  upon  FIRST  (version  2)  modeling  results. 

'  DWLOC(^g/L)  =  maximum  water  exposure  (mg/kg/day)  x  body  weight  (kg)/water  consumption  (L)  x  10^  mg/(ig 


2.  Chronic  risk.  Using  the  exposure 
assumptions  described  in  this  unit  for 
chronic  exposure,  EPA  has  concluded 
that  exposure  to  [pyraclostrobin]  bom 
food  will  utilize  27%  of  the  cPAD  for 
the  U.S.  population,  31%  of  the  cPAD 
for  infants  <  1-year  old,  and  74%  of  the 


cPAD  for  children  (1-6  years  old).  There     DWLOCs  and  comparing  them  to  the 


are  no  residential  uses  for 
pjrraclostrobin  that  result  in  chronic 
residential  exposure  to  pjrraclostrobin. 
However,  there  is  potential  for  chronic 
dietary  expdsure  to  pyraclostrobin  in 
drinking  water.  After  calculating 


EECs  for  surface  and  ground  water,  EPA 
does  not  expect  the  aggregate  exposure 
to  exceed  100%  of  the  cPAD..  as  shown 
in  the  following  Table  5: 
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Table  5.— Summary  of  Chronic  Drinking  Water  Levels  of  Comparison  for  Pyraclostrobin. 


Population  Sub- 
group' 

cPAD  (mg/ 
kg/day) 

Food  Exposure  (mg/kg/ 
day) 

Maximum 

Water  Expo- 

sure2  (nrig/ 

kg/day) 

Chronic  Ground  Water 
EEC3  ingn.) 

Chronic  Surface  Water 
EEC4  (ng/L) 

DWL0C5 
(H9/L) 

U.S.  population 

0.011 

0.0030 

8.0  X  10-' 

0.009 

0.79 

280 

All  infants 

0.011 

0.0034 

7.6  X  10^5 

76 

Children  (1-6 
years) 

0.011 

0.0082 

2.8  X  la^ 

28 

Females  (13-50 
years  old) 

0.011 

0.0022 

8.8  X  10-J 

290 

Males  (13-19 
years  oW) 

0.011 

0.0028 

8.2  X  10-' 

290 

I  Population  subgroups  chosen  were  U.S.  population  (70  kg  body  weight  assumed),  the  female  subgroup  with  the  highest  food  exposure  (60  kg 
body  vveight  assumed),  the  male  subgroup  (70  kg  body  weight  assumed)  with  the  highest  food  exposure,  and  infant/chiW  subgroups  with  the 
highest  food  exposure  (10  kg  body  weight  assumed). 

^Maximum  Water  Exposure  (mc^g/day)  =  PAD  (mg/kg/day)  -  Food  Exposure  from  DEEM  (mg/kg/day) 

'Based  upon  PRZM/EXAMS  Index  Reservoir  modeling  results. 

-•Based  upon  SCI-GROW  modeling  results. 

•'DWLOC(pg/L)  =  maximum  water  exposure  (mg/kg/day)  x  body  weight  (kg)/water  consumption  (L)  x  10-'  mg/ng 


3.  Short-term  risk.  Short-term 
aggregate  exposure  takes  into  account 
residential  exposure  plus  chronic 
exposure  to  food  and  water  (considered 
to  be  a  background  exposure  level). 
Pyraclostrobin  is  not  registered  for  use 
on  any  sites  that  would  result  in 
residential  exposure.  Therefore,  the 
aggregate  risk  is  the  siun  of  the  risk  from 
food  and  water,  which  do  not  exceed 
the  Agency's  level  of  concern. 

4.  Intermediate-term  risk. 
Intermediate-term  aggregate  exposing 


takes  into  accoimt  residential  exposure 
plus  chronic  exposure  to  food  and  water 
(considered  to  be  a  background 
exposure  level).  Pyraclostrobin  is  not 
registered  for  use  on  any  sites  that 
would  resiilt  in  residential  exposiue. 
Therefore,  the  aggregate  risk  is  the  sum 
of  the  risk  from  food  and  water,  which 
do  not  exceed  the  Agency's  level  of  ■ 
concern. 

5.  Aggregate  cancer  risk  for  U.S. 
population.  The  database  for 
carcinogenicity  is  incomplete.  MOEs 


have  been  calculated  for  chronic 
(cancer)  food  exposure  based  on 
NOAELs  of  3.4  and  12.6  mg/kg/day  bom 
the  2-year  carcinogenicity  feeding  study 
in  rats  and  a  NOAEL  of  9.0  mg/kg/day 
from  the  28-day  rat  feeding  study. 
MOEs  for  drinking  water  exposure, 
using  the  SCI-GROW  model  chronic 
estimate  of  0.009  ppb  pyraclostrobin  in 
groimd  water,  are  presented  in  the 
following  table  6  as  are  the  MOEs  for 
food  plus  drinking  water. 


TABLE  6.— f^RGINS  OF  EXPOSURE  (MOES)  BASED  UPON  CHRONIC  (CANCER)  AGGREGATE  EXPOSURE  (FOOD  PLUS 

!  Water  Only)  to  Pyraclostrobin  for  the  U.S.  Population 


NOAEL  (mg/kg/day) 

Exposure 

from  food 

(mg/kg/day) 

MOE  (food) 

Exposure 
from  water 
(mg/kg/day) 

MOE 
(water) 

MOE  (food 
+  water) 

3.4 

0.6030 

1,100 

2.3  X  10-' 

1.5x105 

1,100 

9.0 

3.000 

4.2  x  10* 

3,000 

12.6 

3,000 

1 

4.2  x  10* 

4,200 

6.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that' 
no  harm  will  result  to  the  general 
population,  and  to  infants  and  children 
from  aggregate  exposure  to 
pyraclostrobin  residues. 

IV.  Other  Consideratioiis 

A.  Analytical  Enforcement  Methodology 

Two  tolerance  enforcement  methods 
have  been  proposed  by  BASF  for  the 
determination  of  pyraclostrobin  and  its 
desmethoxy  metabolite  (BF  500-3)  in  or 
on  plant  conunodities:  (a)  The  Liquid 
Chromatography/Mass  Spectrometry 


(LC/MS)  method  number  D9808  and  (b) 
the  HPLC/UV  method  number  D9904. 
The  validated  method  limits  of 
quantitation  for  pyraclostrobin  and  BF 
500-3  for  both  methods  are  0.02  ppm 
for  each  analyte  in  plant  matrices. 
Adequate  independent  method 
validation  and  radiovalidation  data  have 
been  submitted  for  both  methods.  These 
methods  have  been  forwarded  to  the 
Agency's  Analjrtical  Chemistry 
Laboratory  for  validation. 

The  Agency  has  also  received  two 
tolerance  enforcement  methods  for 
nuninant  commodities:  HPLC/UV 
method  number  439/0  and  446,  which 


consists  of  Gas  Chromatography  (GC)/ 
MS  method  number  446/0  and  LC/MS/ 
MS  method  number  446/1.  The  HPLC/ 
UV  method  determines  residues  of 
pyraclostrobin  per  se.  Method  number 
446  has  a  hydrolysis  step  and 
determines  residues  of  pyraclostrobin 
and  its  metabolites  as  the  molecules  BF 
500-5  and  BF  500-8.  These  methods 
have  also  been  forwarded  to  the 
Agency's  Analytical  Chemistry 
Laboratory  for  validation. 

The  petitioner  must  make  any 
modifications  or  revisions  to  the 
proposed  methods  resulting  from  the 
Agency's  validation.  Upon  successful 
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completion  of  the  validation,  the 
methods  will  be  forwarded  to  FDA  for 
publication  in  a  future  revision  of  the 
Pesticide  Analytical  Manual,  Volume  11 
(PAM-II).  Before  publication  and  upon 
request,  the  methods  will  be  available, 
prior  to  the  harvest  season,  from  the 
Analytical  Chemistry  Branch  (ACB), 
Biological  and  Economic  Analysis 
Division  (7503C),  Environmental 
Science  Center,  701  Mapes  Road,  Ft. 
CJeorge  C.  Meade,  MD  20755-5350. 
Contact  Francis  D.  Griffith,  Jr., 
telephone  (410)  305-2905,  e-mail: 
griffith.francis@epa.gov.  The  anal)^cal 
standards  are  also  available  frt>m  the 
EPA  National  Standard  Repository  at 
the  same  location. 

Pyraclostrobin  was  successfully 
evaluated  through  several  of  the  FDA 
miUtiresidue  method  protocols,  while 
BF  500-3  was  imsuccessful  in  ail 
protocols.- Pyraclostrobin  was 
completely  recovered  through  Protocol 
D  (in  grape)  and  E  (in  grape),  and 
partially  recovered  through  Protocol  F 
(in  peanut).  Metabolite  BF  500-3  had 
poor  peak  shape  and  inadequate 
sensitivity  with  Protocol  C  columns  and 
therefore  was  not  further  analyzed 
under  Protocols  D,  E,  and  F.  The  results 
of  the  multiresidue  testing  for 
pyraclostrobin  will  be  forwarded  to  FDA 
for  inclusion  in  PAM  Volume  I. 

B.  International  Residue  Limits 

No  Codex  or  Mexican  maximum 
residue  levels  (MRLs)  have  been 
proposed  or  are  established  for  residues 
of  pyraclostrobin.  Therefore,  no 
tolerance  discrepancies  exist  between 
coimtries  for  this  chemical.  Since  the 
application  for  registration  of 
pyraclostrobin  was  reviewed  jointly 
with  the  Pest  Management  Regulatory 
Agency  (PMRA)  of  Canada,  several 
Canadian  MRLs  for  pyraclostrobin  are 
proposed  and  are  expected  to  be 
established  soon.  However,  the  joint 
review  is  expected  to  have  eliminated 
the  potential  for  discrepancies  between 
U.S.  tolerances  and  Canadian  MRLs. 

V.  Conclusion 

Therefore,  tolerances  are  established 
for  combined  residues  of  pyraclostrobin 
carbamic  acid,  [2-[[[l-(4-cfaiorophenyl)- 
lH-pyrazol-3- 

ylloxy)methyl]phenyl]methoxy-,  methyl 
ester  and  its  desmethoxy  metabolite 
methyl  2-[[[l-(4-chlorophenyl)-lH- 
pyrazol-3-yl)oxyJmethyl)phenyl 
carbamate,  expressed  as  parent 
compoimd,  in  or  on  almond,  hulls  at  1.6 
ppm;  Banana  at  0.04  ppm;  barley,  grain 
at  0.4  ppm;  barley,  hay  at  25  ppm; 
barley,  straw  at  6.0  ppm:  bean,  dry  at  0.3 
ppm;  beet,  sugar,  dried  pulp  at  1.0  ppm; 
beet,  sugar,  roots  at  0.2  ppm;  beet,  sugar, 


tops  at  8.0  ppm;  berry,  group  at  1.3 
ppm;  citrus,  dried  pulp  at  5.5  ppm; 
citrus,  oil  at  4.0  ppm;  friiit,  citrus,  group 
at  0.7  ppm:  fruit,  stone,  group  at  0.9 
ppm;  grain,  aspirated  fractions  at  2.5 
ppm;  grape  at  2.0  ppm;  grape,  raisin  at 
7.0  ppm;  grass,  forage  at  10  ppm;  grass, 
hay  at  4.5  ppm;  grass,  seed  screenings 
at  27  ppm;  grass,  straw  at  14  ppm;  nut, 
tree,  group  at  0.04  ppm;  peanut, 
nutmeat  at  0.05  ppm;  peanut,  refined  oil 
at  0.1  ppm;  pistacnio  at  0.7  ppm;  radish, 
tops  at  16  ppm;  rye,  grain  at  0.04  ppm; 
rye,  straw  at  0.5  ppm;  strawberry  at  0.4 
ppm;  vegetable,  bulb,  group  at  0.9  ppm; 
vegetable,  cuciu-bit,  group  at  0.5  ppm; 
vegetable,  fruiting,  group  at  1.4  ppm; 
vegetable,  root,  except  sugar  beet, 
subgroup  at  0.4  ppm;  vegetable, 
tuberous  and  corm,  subgroup  at  0.04 
ppm;  wheat,  grain  at  0.2  ppm;  wheat, 
hay  at  6.0  ppm;  and  wheat,  straw  at  8.5 
ppm,  and  combined  residues  of 
pyraclostrobin  carbamic  acid,  [2-[l(l-(4- 
chlorophenyl)-lH-pyrazol-3- 
yl]oxy]methyllphenyl]methoxy-,  methyl 
ester  and  its  metabolites  convertible  to 
l-(4-chlorophenyl)-lH-pyrazol-3-ol  and 
l-(4-chloro-2-hydroxyphenyl)-lH- 
pyrazol-3-ol,  expressed  as  parent 
compound,  in  or  on  cattle,  fat  at  0.1 
ppm;  cattle,  liver  at  1.5  ppm;  cattle, 
meat  at  0.1  ppm;  cattle,  meat 
b)rproducts,  except  liver  at  0.2  ppm; 
goat,  fat  at  0.1  ppm;  goat,  liver  at  1.5 
ppm;  goat,  meat  at  0.1  ppm;  goat,  meat 
byproducts,  except  liver  at  0.2  ppm; 
hog,  fat  at  0.1  ppm;  hog,  liver  at  1.5 
ppm;  hog,  meat  at  0.1  ppm;  hog,  meat 
byproducts,  except  liver  at  0.2  ppm; 
horse,  fat  at  0.1  ppm;  horse,  liver  at  1.5 
ppm;  horse,  meat  at  0.1  ppm;  horse, 
meat  byproducts,  except  liver  at  0.2 
ppm;  milk  at  0.1  ppm;  sheep,  fat  at  0.1 
ppm;  sheep,  liver  at  1.5  ppm;  sheep, 
meat  at  0.1  ppm;  and  sheep,  meat 
byproducts,  except  liver  at  0.2  ppm. 

VI.  Obiections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996,  EPA  will 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  from  the  requirement  of  a 
tolerance  issued  by  EPA  under  new 


section  408(d),  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensiire  proper  receipt  by  EPA, 
you  must  identify  docket  ID  number 
OPP-2002-0225  in  the  subject  line  on 
the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  November  26,  2002. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  is8ues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900C), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington; 
DC  20460.  You  may  also  deliver  your 
written  request  to  the  Office  of  the 
Hearing  Clerk  in  Rm.  104,  Crystal  Mall 
#  2, 1921  Jefferson  Davis  Hwy., 
Arlington.  VA.  The  Office  of  the  Hearing 
Clerk  is  open  bom  8  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Office  of  the  Hearing  Clerk  is  (703)  603- 
0061. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33{m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
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refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For   * 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave..  NW.,  Washington.  DC  20460. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  Hollins.  Information  Resources 
and  Services  Division  (7502C).  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW..  Washington,  DC  20460. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  VI. A.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  LB. 2.  Mail  your 
copies,  identified  by  docket  ED  number 
OPP-2002-0225,  to:  Public  Information 
and  Records  Int^rity  Branch, 
Infonnation  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency.  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460.  In  person  or  by 
courier,  bring  a  copy  to  the  location  of 
the  PIRIB  described  in  Unit  I.B.2.  You 
may  also  send  an  electronic  copy  of 
your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 
ASCn  file  format.  Do  not  include  any 
CBI  in  your  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  your 
request  at  many  Federal  Depository 
Libraries. 

B.  When  Will  the  Agency  Gmnt  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 


Vn.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  a  tolerance 
under  FFDCA  section  408(d)  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (0MB)  has  exempted  these  types 
of  actions  fi'om  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4, 1993).  Because  this  rule  has 
been  exempted  from  review  under 
Executive  Order  12866  due  to  its  lack  of 
significance,  this  rule  is  not  subject  to 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  (66  FR  28355,  May 
22,  2001).  This  final  rule  does  not 
contain  any  information  collections 
subject  to  OMB  approval  uinder  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104—4).  Nor  does  it  require  any 
special  considerations  under  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629.  February  16, 
1994);  or  OMB  review  or  any  Agency 
action  under  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997). 
This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  volimtary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  petition 
under  FFDCA  section  408(d),  such  as 
the  tolerance  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  In  addition,  the 
Agency  has  determined  that  this  action 
will  not  have  a  substantial  direct  effect 
on  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  entitled 
Federalism  (64  FR  43255.  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 


have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n)(4). 
For  these  same  reasons,  the  Agency  has 
determined  that  this  rule  does  not  have 
any  "tribal  implications"  as  described 
in  Executive  C5rder  13175,  entitled 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (65  FR 
67249,  November  6,  2000).  Executive 
Order  13175,  requires  EPA  to  develop 
an  accountable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
"•.implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

Vm.  Snlmiismoii  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
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rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Sttbiects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procediue, 
Agricultiual  comjnodities.  Pesticides 
and  pests,  Reporting  and  record  keeping 
requirements. 


Dated:  September  20.  2002. 
James  Jones, 
Acting  Director,  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q).  346(a)  and 
374. 

2.  Section  180.582  is  added  to  read  as 
follows: 


S 1 00.582    Pyracloatrotiln;  tolf  nces  for 


(a)  General.  (l)Tolerances  are 
established  for  combined  residues  of  the 
fungicide  pyraclostrobin  carbamic  acid, 
[2-[[[l-(4-chlorophenyl)-lH-pyrazol-3- 
yl]oxy]methyl]phenyl]methoxy-.  methyl 
ester  and  its  desmethoxy  metabolite 
methyl  2-(tll-(4-chlorophenyl)-lH^ 
pyrazol-3-yl]oxylmethyl]phenyl 
carbamate,  expressed  as  parent 
compound,  in  or  on  the  following  raw 
agricultxiral  commodities. 


Commodity 

Almond,  hulls  

Banana ; 

Barley,  grain , 

Bariey,  hay 

Bartey,  straw '. 

Bean,  dry 

Beet,  sugar,  dried  pulp 

Beet,  sugar,  roots  

Beet,  sugar,  tops  

Berry  group .^ 

Citrus,  dried  pulp  ." 

Citrus,  oil 

Fruit,  citrus,  group 

Fruit,  stone,  group  

Grain,  aspirated  fractions  

Grape 

Grape,  raisin  

Grass,  forage , 

Grass,  hay 

Grass,  seed  screenings 

Grass,  straw  grown  for  seed  

Nut,  tree,  group 

Peanut 

Peanut,  refined  oil 

Pistachio  „ 

Radish,  tope 

Rye,  grain  

Rye,  straw 

Strawberry 

Vegetable,  bulb 

Vegetable,  cucurt>it,  group 

Vegetable,  fmiting,  group  ,^... 

Vegetable,  root,  except  sugart)eet,  sut)group 

Vegetable,  tuberous  and  corm,  subgroup ... 

Wheat,  grain „., 

Wheat,  hay 

Wheat,  straw 


Parts  per  million 


1.6 

0.04 

0.4 

25 

6.0 

0.3 

1.0 

0.2 

8.0 

1.3 

5.5 

4.0 

0.7 

0.9 

2.5 

2.0 

7.0 

10 

4.5 

27 

14 

0.04 

0.05 

01 

0.7 

16 

0.04 

0.5 

0.4 

0.9 

0.5 

1.4 

0.4 

0.04 

0.02 

6.0 

8.5 


(2)  Tolerances  are  established  for 
combined  residues  of  the  fungicide 
pyraclostrobin  carbamic  acid.  [2-[[(l-(4- 
chlorophenyl)-lH-pyra2ol-3- 


yljoxylmethyllphenyllmethoxy-,  methyl 
ester  and  its  metabolites  convertible  to 
l-(4-chlorophenyl)-lH-pyrazol-3-ol  and 
l-(4-chloro-2-hydroxyphenyl)-lH- 


pyrazol-3-ol,  expressed  as  parent 
compound,  in  or  on  the  following  raw 
agricultural  commodities. 


Commodity 


Parts  per  million 


Catde,  fat  

Cattte,  liver 

Cattle,  meat  

Cattle,  meat  byproducts,  except  liver 

Goat,  fat „ 

Goat,  liver 

Goat,  meat 

Goat,  meat  byproducts,  except  liver .. 

Hog.  fat  

Hog.  liver 


0.1 
1.5 
01 
0.2 
0.1 
1.5 
0.1 
0.2 
0.1 
1.5 
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Commodity 

Hog,  meat  

Hog,  meat  byproducts,  except  liver 

Horse,  fat  

Horse,  liver I 

Horse,  meat  ' 

Horse,  meat  byproducts,  except  liver 

Milk 

Sheep,  fat  I. 

Sheep,  liver I. 

Sheep,  meat  

Sheep,  meat  byproducts,  except  liver 


(b)  Section  18  emergency  exemptions. 
[Reserved) 

(c)  Tolerances  with  regional 
registrations.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

(FR  Doc.  02-24487  Filed  9-26-02:  8:45  am] 

BILLING  CODE  6560-50-8 


T 


ENVIRONMENTAL  PROTECTION 
AGENCY 


40  CFR  Part  180 
[OPP-2002-0204;  FRL-7200-1] 

Lambda^yhalothrln;  Pesticide 
Tolerance 


AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  This  regulation  establishes  a 
tolerance  for  residues  of  lambda- 
cyhalothrin  in  or  on  almond,  hulls  and 
various  other  food  commodities  in  40 
CFR  180.438.  Syngenta  Crop  Protection, 
Inc.  requested  this  tolerance  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act, 
as  amended  by  the  Food  Quality 
Protection  Act  of  1996. 
DATES:  This  regulation  is  effective 
September  27.  2002.  Objections  and 
requests  for  hearings,  identified  by 
docket  ID  number  OPP-2002-0204, 
must  be  received  on  or  before  November 
26,  2002. 

ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  in  person,  or  by  courier.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  VI.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  your  objections 
and  hearing  requests  must  identify 
docket  ID  number  OPP-2002-0204  in 
the  subject  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  William  G.  Sproat,  Jr.,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave., 


NW., Washington,  DC  20460;  telephone 
number:  703-308-8587;  e-mail  address: 
sproat.  william@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer,  or  pesticide 
manufactiuer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Cat- 
egories 

NAICS 

Examples  of  Poten- 
tially AHected  Entities 

Industry 

111 

112 

311 

32532 

Crop  production 
Animal  production 
Food  manufacTuring 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  imder  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  dociunent,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  home  page  at  http:// 
www.epa.gov/.  To  access  this  document, 
on  the  home  page'select  "Laws  and 
Regulations",  "Regulations  and 
Proposed  Rules,"  and  then  look  up  the 
entry  for  this  document  imder  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 


the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  A  frequently 
updated  electronic  version  of  40  CFR 
part  180  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/ 
cfrhtml_00/Title  40/40cfrl  80_00.html,  a 
beta  site  currently  imder  development. 
To  access  the  OPPTS  Harmonized 
Giudelines  referenced  in  this  dociunent, 
go  directly  to  the  guidelines  at  http:// 
www.epa.gov/opptsfrs/home/ 
guidelin.htm. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  ID  number  OPP- 
2002-0204.  The  official  record  consists 
of  the  documents  specifically  referenced 
in  this  action,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  Confidential 
Business  Information  (CBIl.  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  dociunents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  conunents  submitted  during 
an  applicable  comment  period  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB).  Rm.  119,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703)  305-5805. 

n.  Background  and  Statutory  Findings 

In  the  Federal  Register  of  October  8, 
1997  (62  FR  52588-52563)  (FRL-5748- 
6)  and  May  12,  2000  (65  FR  30591- 
30596)  (FRL-6497-1),  EPA  issued 
notices  piu-suant  to  section  408  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA),  21  U.S.C.  346a,  as  amended 
by  the  Food  Quality  Protection  Act  of 
1996  (FQPA)  (Public  Law  104-170). 
announcing  the  filing  of  pesticide 
petitions  (PP  7F4875  dtad  0F6092)  by 
Syngenta  Crop  Protection,  P.O.  Box 
18300.  Greensboro,  NC  27419-8300. 


These  notices  included  a  simunary  of 
the  petition  prepared  by  Syngenta,  the 
registrant.  There  were  no  comments 
received  in  response  to  the  notice  of 
filing. 

The  petition(s)  requested  that  40  CFR 
180.438  be  amended  by  establishing  a 
tolerance  for  residues  of  the  insecticide 
lambda-cyhalothrin,  in  or  on  almond, 
hulls  at  1.5  parts  per  million  (ppm); 
apple  pomace,  wet  at  2.50  ppm; 
avocados  (imported)  at  0.20  ppm; 
canola,  seed  at  0.15  ppm;  cereal  grain 
crop  group  (except  rice  and  wild  rice), 
grain,  at  0.2  ppm;  forage  (except 
sorghum)  at  6.0  ppm;  hay  at  2.0  ppm; 
straw  at  2.0  ppm;  aspirated  grain  dust  at 
2.0  ppm;  bran  at  0.8  ppm;  flour  at  0.6 
ppm;  fruit,  pome,  group  at  0.3  ppm; 
fruit,  stone,  group  at  0.50  ppm;  nut,  tree, 
group  at  0.05  ppm;  peanut,  hay  at  3.0 
ppm;  peas  and  beans  -  dried  shelled. 
(except  soybean),  subgroup  at  0.1  ppm; 
peas  and  beans  -  succulent  shelled, 
subgroup  at  0.01  ppm;  sorghum,  grain, 
forage  at  0.3  ppm;  sorghum,  grain, 
stover  at  0.5  ppm;  sugarcane  at  0.05 
ppm;  vegetables,  finiting,  group  (except 
cuctubits)  at  0.2  ppm;  and  vegetables, 
legumes,  edible  podded  subgroup  at  0.2 
ppm. 

EPA  has  concluded  that  the  tolerance 
requests  for  the  cereal  grain  crop  group 
are  unacceptable  at  this  time  since 
additional  residue  field  trial  data  are 
necessary  in  support  of  these  tolerances. 
PP  0F06092  proposed  a  tolerance  for 
canola  seed  of  0.15  ppm,  subsequently 
revised  in  this  final  rule  to  1 .0  ppm  on 
canola  and  2.0  ppm  in  canola  oil. 

In  addition,  existing  tolerances  under 
§  180.438(a)  for  tomatoes  at  0.1  ppm  is 
no  longer  needed.  It  is  being  replaced 
with  the  new  tolerance  for  the 
vegetables,  frxiiting,  group  (except 
cuciubits)  at  0.2  ppm.  In  addition, 
existing  tolerances  for  the  section  18 
emergency  exemption  under 
§  180.438(b)  for  sugarcane  at  0.03  ppm 
is  not  needed  since  a  tolerance  is 
established  by  this  regulation  rule  under 
§  180.438(a)  for  sugarcane  at  0.05  ppm. 

Section  408(b)(2KA)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 


legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposiue  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue...." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  iroia  aggregate 
exposiue  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  and  a 
complete  description  of  the  risk 
assessment  process,  see  the  final  rule  on 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26, 1997)  {FRL-5754- 
7). 

m.^Aggregate  Risk  Assessment  and 
Determination  of  Safiety 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  and  to  make  a  determination 
on  aggregate  exposure,  consistent  with 
section  408(b)(2),  for  a  tolerance  for 
residues  of  lambda-cyhalothrin  on 
almond,  hulls  at  1.5  ppm;  apple 
pomace,  wet  at  2.50  ppm;  avocados 
(imported)  at  0.20  ppm;  canola,  seed  at 
0.15  ppm;  fruit,  pome,  group  at  0.3  ppm; 
fruit,  stone,  group  at  0.50  ppm;  nut,  tree, 
group  at  0.05  ppm;  peanut,  hay  at  3.0 
ppm;  peas  and  beans  -  dried  shelled, 
(except  soybean),  subgroup  at  0.1  ppm 
;  peas  and  beans  -  succulent  shelled. 


subgroup  at  0.01  ppm;  sorghum,  grain, 
forage  at  0.3  ppm;  sorghum,  grain, 
stover  at  0.5  ppm;  sugarcane  at  0.05 
ppm;  vegetables,  fruiting,  group  (except 
cucurbits)  at  0.2  ppm;  and  vegetables, 
legiunes,  edible  podded  subgroup  at  0.2 
ppm.  EPA's  assessment  of  exposures 
and  risks  associated  with  establishing 
the  tolerance  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  htunan  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  lambda- 
cyhalothrin  are  discussed  in  the  Table  1 
below  as  well  as  the  no  observed 
adverse  effect  level  (NOAEL)  and  the 
lowest  observed  adverse  effect  level 
(LOAEL)  from  the  toxicity  studies 
reviewed.  Note  that  studies  discussed 
below  were  conducted  using  either 
cyhalothrin  or  lambda-cyhalothrin. 
Cyhalothrin  and  lambda-cyhalothrin  are 
basically  the  same  chemical,  the 
differences  are  found  in  their  stereo 
chemistry  and  the  number  of  isomers  in 
each  mixture.  Cyhalothrin  consists  of 
four  stereo  isomers  in  each  mixture. 
Cyhalothrin  consists  of  four  steno 
isomers  while  lambda-cyhalothrin  is  a 
mixture  of  the  two  isomers.  The  two 
lambda-cyhalothrin  isomers  are 
contained  in  cyhalothrin  and  they 
represent  40%  of  the  cyhalothrin 
mixture.  The  major  studies  submitted  to 
the  Agency  were  conducted  with 
cyhalothrin.  However,  these  studies  are 
used  in  support  of  registration  for  both 
mixtures.  There  is  evidence,  based  on 
subchronic  studies  in  rats,  that  the  two 
mixtiu^s  are  not  biologically  different 
with  respect  to  their  mammalian 
toxicity. 


TABLE  1.— TOXICITY  PROFILE  OF  LAMBDA-CyHALOTHRIN 


Guideline  Ho. 

Study  Type 

MRID  No.  (year)/Classification/ 
Doses 

Results 

870.3100 

13-Week  feeding  -  rat  (cytialothrin) 

00154805 

1981 /Acceptable 

0.  0.5,  2.5,  12.5  mg/kg/day 

NOAEL:  2.5  mg/kg/day 

LOAEL:    12.5    mg/kg/day    (decreased    t)0dy 
wetgfit  gain  in  males). 

870.3100 

13-Week    feeding    -    rat    (lambda- 
cyhatothrin) 

00153028 

1985/Acceptable 

0,  0.5,  2.5,  12.5  mg/kg/day 

NOAEL:  2.5  mg/kg/day 

LOAEL:  12.5  mg/kg/day  (reduced  txxly  weigfit 

gain  and  food  consumption  in  botti  sexesand 

food  effkaency  in  females). 
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Table  1.— Toxicity  Profile  of  Lambda-Cyhalothrii^— Continued 


Guideline  No. 

Study  Type 

MRID  No.  (year)/Classification/ 
Doses 

Results 

N/A 

28-Oay  feeding  -  rat  (cyhalothiin) 

00153029 

1984/Acceptable  nonguideline 

0,  2,  10,  25,  50.  75  mg/kg/day 

NOAEL:  2  mg/kg/day, 

LOAEL:     10    mg/kg/day    (clinical    signs    of 

neurotoxteity).  At  higher  doses,  decreases 
-    inbody  weight  gain  and  food  consumptkm 

and  changes  in  organ  weights. 

N/A 

28-Day  feeding  -  rat  (cytialotfirin) 

00154806 

1984/Acceptable  nongukleline 
0,  0.1,  0.5,  1.0,  2.0,  25.0  mg/kg/ 
day 

NOAEL:  1.0  mg/kg/day 

LOAEL:  2.0  mg/kg/day  (decreases  in  mean 
body  weight  gain  in  females). 

N/A 

4-Week        feeding                riKXJse 
(cytialotfirin) 

43241901 

1981 /Acceptable  nongukleline 

0,   0.65,   3.30,    13.5,   64.2,   309 

mg/kg/day  (males) 
0,   0.80,   4.17,    15.2,   77.9,   294 

mg/kg/day  (females) 

NOAEL:  64.2/77.9  mg/kg/day 

LOAEL:  309/294  mg/kg/day  (mortality,  clinical 
signs  of  toxicity,  decreases  in  bodyweight 
gain  and  food  consumptton.  changes  in  he- 
matology and  organ  weights,  minimal 
centritobularhepatocyte  enlargement). 

870.3150 

26-Week  feeding  -  dog  (cyhalothrin) 

■ 

00154795 

1981/Acceptable 

0.  1.0,2.5,  10.0  mg/kg/day 

NOAEL:  1.0  mg/kg/day 

LOAEL:    2.5    mg/kg/day    (increase    in    liquid 

feces.    At    10.0    mg/kg/day,    clink^al    signs 

ofneurotoxkjity). 

870.^00 

1 

21-Oay    dermal    toxicity    -    rabbit 
(cylialotfirin) 

00154869 

1982/Acceptable 

0,  10,  100,  1,000  mg/kg/day  for 

6  hours/day,  5  days/week  for 

total  of  15  applKations 

NOAEL:  100  mg/kg/day 

LOAEL:    1,000  mg/kg/day  (signiffcant  weight 
toss) 

870.3200 

21-Day  dermal  toxkuty  -  rat  (lambda- 
cyfialothrin) 

44333802 

1989/Acceptable 

0,  1,  10  mg/kg/day  for  6  hours/ 
day  for  21  consecutive  days; 

2-3  applications  at  100  mg/kg/ 
day,  reduced  to  50  mg/kg/day 
for  21  consecutive  days 

NOAEL:  10  mg/kg/day 

LOAEL:  50  mg/kg/day  (clintoal  signs  of  toxtoity, 

decreased  body  weight  and  body  weight 

gain) 

N/A 

21 -Day  infialatran  toxicity  -  rat  (lanib- 
da-cyfialothrin) 

41387702 

1990/Acceptable  nonguideline 
0,  0.3,  3.3,  16.7  ng/L;  approx.  0, 
0.08,  0.90,  4.5  mg/kg/day 

NOAEL:  0.08  mg/kg/day 

LOAEL:  0.90  mg/kg/day  (clinical  signs  of 
neurotoxicity,  decreased  body  weight  gains, 
increased  incidence  of  punctuate  foci  in  cor- 
nea, slight  reductions  in  cholesterol  in  fe- 
males, slight  changes  in  selected  urinalysis 
parameters). 

870.3700 

Developmental       toxkiity       -       rat 
(cyhalothrin) 

00154800" 

1981/Acceptable 

0,  5.  10,  15  mg/kg/day 

Matemal  NOAEL:  10  mg/kg/day 

Matemal  LOAEL:  15  mg/kg/day  (uncoordinated 

limbs,  reduced  body  weight  gain  and  food 

consumption). 
Developmental    NOAEL:    15    mg/kg/day,    the 

highest  dose  tested  (HDT) 
Devetopmental  LOAEL:  >15  mg/kg/day 

870.3700 

Devek>pmental      toxk»ty           rabbit 
(cyhakJthrin) 

00154801 

1981/Acceptable 

0,  3.  10,  30  mg/kg/day 

Matemal  NOAEL:  10  mg/kg/day 

Matemal  LOAEL:  30  mg/kg/day  (reduced  body 

weight  gain  and  food  consumption). 
Devetopmental  NOAEL:  30  mg/kg/day  (HDT) 
Devetopnrwntal  LOAEL:  >30  mig/kg/day 

870.3800 

3-Generatnn     Reproductnn     -     rat 

(cyhalothrin) 

00154802 

1984/Acceptable 

0.  0.5,  1.5.  5.0  mg/kg/day 

Parental/Offspring  NOAEL:  1.5  mg/kg/day 
Parental/Offspring  LOAEL:  5.0  mg/kg/day  (de- 
creased  parental   body   weight   and   body 
weight  gain  during  premating  and  gestatton 
periods  and  reduced  pup  weight  and  weight 
gain  during  lactation). 
Reproductive  NOAEL:  5.0  mg/kg/day  (HDT) 

870.4100 

1-  Year  oral  -  dog  (capsule:  lambda- 
cyhalothrin) 

40027902 

1986/Acceptable 

0,  0.1,  0.5,  3.5  mg/kg/day 

NOAEL  0.1  mg/kg/day 

\OAEL:    0.5    mg/kg/day    (clintoal    signs    of 
neurotoxicity). 
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Table  1  .—Toxicity  Profile  of  LAMBDA-CYHAL0THRih4— Continued 


Guideline  No. 

Study  Type 

MRID  No.  (year)/Classification/ 
Doses 

Results 

870.4200 

Carcinoge  nteity  -  mouse  (cyhalothrin) 

00150842 

1984/Acceptable 

0.  3. 15.  75  mg/kg/day 

NOAEL:  15  mg/kg/day 

LOAEL:  75  mg/kg/day  (increased  incidence  of 
pikwrection.    huncf>ed    posture;    decreased 
body  weight  gain  in  males).  Not  oncogenk: 
under  conditions  of  study.  HDT  inadequate. 
New  study  not  required  at  this  time. 

870.4300 

Chronto/Carcinogenicity         -         rat 
(cyhalothrin) 

00154803 

1984/Acceptable 

0,  0:5,  2.5,  12.5  mg/kg/day 

NOAEL:  2.5  mg/kg/day 

LOAEL:  12.5  mg/kg/day  (decreases  in  nrtean 
body  weight).  Not  oncogenk:  under  condi- 
tions of  study. 

870.6200 

Acute  neurotoxtoity   -   rat   (lambda- 
cyhalothrin) 

44861510 
1999/Acceptable 
0,  2.5.  10,  35  mgrtig 

NOAEL:  10  mg/kg 

LOAEL:  35  mg/kg  (dinical  observattons  indk:- 
ative  of  neurotoxicity  and  changes  in  func- 
tional observational  battery  (FOB)  param- 
eters).           ;'• 

870.7485 

Metatx)lism  and  Pharmacokinetics 

■ 

00151116.  00150852,  00150852, 
00150852.  00153036, 
00153037 

1981.  1984,  1985/Acceptable 
when  combined  together 

In  ttie  rat,  approximately  55%  of  the  oral  dose 
is  absorbed.  It  Is  extensively  metabolized 
when  absorbed.  After  subcutaneous  adminis- 
tration, tt>e  urinary/fecal  excretion   ratto  is 
2.5:1.0.  Over  50%  of  the  dose  remained  in 
tfte  carcass  7  days  after  a  subcutaneous 
dose.  Metabolism  includes  cleavage  of  the 
ester  to  cyctopropylcartxjxylk:  aad  and  a 
phenoxybenzyl   derivative.    The   distribution 
pattems  and  excretion  rates  in  tt>e  multiple 
oral  dose  studies  are  similar  to  ttie  single 
oral  dose  studies.  There  is  accumulation  of 
unchanged  compound  in  the  fat  upon  chron- 
ic administration.   Otherwise,   cyhalothrin  is 
rapidly       metabolized       and       excreted. 
Cyclopropyl         cartwxylic         ackl,         3- 
phenoxybenzoto     acid,     glucuronide     con-, 
jugated   3-4'-hydroxyphenoxy   benzoic   ackl 
and  a  sulfate  conjugate  were  identified  in  ttie 
urine   Cyhalothrin  is  taken  up  .slowly  by  the 
fat  and  released  slowly.  It  is  rapidly  released 
by  blood,  kkJneys,  liver.  The  rate  of  metatx>- 
lism  of  both  enantiomer  pairs  are  likely  iden- 
tical (i.e.  PP321  and  PP563).  The  absorp- 
tion, distribution,  metabolism  and  excretion 
pattems  of  PP321  and  cyhatothrin  following 
a  single  dose  of  1  mg/kg  in  the  male  rat  ap- 
pear to  be  Identical. 

870.7485 

-• 

Metabolis  m  and  Phamiacokinettos 

4 

00150843,00150852 
1984/Acceptable  when  combined 
together 

In  the  dog.  absorption  of  the  C"  benzyl  label 
was    80%    and    absorption    of    the    C'^ 
cyclopropyl  label  was  48%.  The  metabolite 
pattems  were  different,  indtoating  extensive 
cleavageof  the  ester  bond   Seven  metabo- 
lites in  urine  were  identified  for  the  benzyl 
label  and  12  metabolites  for  the  isopropyl 
label.  In  tfie  feces,  a  large  proportion  of  the 
radkjactivity  was  due  to  unchanged  com- 
pound. Excretion  in  urine  and  feces  was 
rapkj  (neariy  all  in  48  hrs.). 

870.7600 

Dermal  penetratton 

44990402 

1991 /Acceptable 

0.979,   0.099,0.001   and  0.0008 

mg/cm^  for  0.5,  1,  2,  4.  10  and 

24  hours 

Absorption  ranged  from  3.46  to  15.89% 
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Table  1.— Toxicity  Profile  of  Lambda-Cyhalothrin— Continued 


Guideline  No. 

Study  Type 

MRID  No.  (yearVCIassiflcation/ 
Doses 

Results 

«70.7600 

Demial  penetration 

44333801 

1984/Acceptabte  nonguideline 

Dermal  studies:  1.25  mg/50  cm^ 
dermal  and  20  mg/800  cm^ 

Dermal  dose  washed  quan- 
titatively after  8  hours. 

Oral  study:  5  mg 

Mild  paraesthesia  of  varying  degrees  was  ot>- 
sen^ed  following  demial  dosing.  The  minimal 
oral  absorption  was  estimated  to  be  from 
50.35  to  56.71%.  The  minimal  dermal  ab- 
sorption was  estimated  to  be  from  0.115  to 
0.122%.  The  estimated  dermal  absorption 
value  of  1%  was  determined  by  rounding 
these  values  up  to  the  nearest  whole  num- 
ber. No  metabolites  were  found  near  the  limit 
of  detection  in  plasma  from  the  oral  dose 
study.  Blood  was  not  analyzed  from  the  der- 
mal study. 

B.  Toxicological  Endpoints 

The  dose  at  which  no  adverse  effects 
are  observed  (the  NOAEL)  from  the 
toxicology  study  identified  as 
appropriate  for  use  in  risk  assessment  is 
used  to  estimate  the  toxicological  level 
of  concern  (LOG).  However,  the  lowest 
dose  at  which  adverse  effects  of  concern 
are  identified  (the  LOAEL)  is  sometimes 
used  for  risk  assessment  if  no  NOAEL 
was  achieved  in  the  toxicology  study 
selected.  An  imcertainty  factor  (UF)  is 
applied  to  reflect  uncertainties  inherent 
in  the  extrapolation  from  laboratory 
animal  data  to  humans  and  in  the 
variations  in  sensitivity  among  members 
of  the  hiunan  population  as  well  as 
other  imknowns.  An  UF  of  100  is 
routinely  used,  lOX  to  accoimt  for 
interspecies  differences  and  IDX  for 
intraspecies  differences. 

For  dietary  risk  assessment  (other 
than  cancer)  the  Agency  uses  the  UF  to 
calculate  an  acute  or  chronic  reference 
dose  (acute  RfD  or  chronic  RfD)  where 


the  RfD  is  equal  to  the  NOAEL  divided 
by  the  appropriate  UF  (RfD  =  NOAEL/ 
UF).  Where  an  additional  safety  factor  is 
retained  due  to  concerns  unique  to  the 
FQPA,  this  additional  factor  is  applied 
to  the  RfD  by  dividing  the  RfD  by  such 
additional  factor.  The  acute  or  chronic 
Population  Adjusted  Dose  (aPAD  or 
cPAD)  is  a  modification  of  the  RfD  to 
accommodate  this  type  of  FQPA  Safety 
Factor. 

For  non-dietary  risk  assessments 
(other  than  cancer)  the  UF  is  used  to 
determine  the  LOG.  For  example,  when 
100  is  the  appropriate  UF.(10X  to 
accoimt  for  interspecies  differences  and 
lOX  for  intraspecies  differences)  the 
LOG  is  100.  To  estimate  risk,  a  ratio  of 
the  NOAEL  to  exposures  (margin  of 
exposure  (MOE)  =  NOAEL/exposure)  is 
calculated  and  compared  to  the  LOG. 

The  linear  default  risk  methodology 
(Q*)  is  the  primary  method  currently 
used  by  the  Agency  to  quantify 
carcinogenic  risk.  The  Q*  approach 


assumes  that  any  amount  of  exposiire 
will  lead  to  some  degree  of  cancer  risk. 
A  Q*  is  calculated  and  used  to  estimate 
risk  which  represents  a  probability  of 
occurrence  of  additional  cancer  cases 
(e.g.,  risk  is  expressed  asl  x  10-*  or  one 
in  a  million).  Under  certain  specific 
circumstances,  MOE  calculations  will 
be  used  for  the  carcinogenic  risk 
assessment.  In  this  non-linear  approach, 
a  "point  of  departiue"  is  identified 
below  which  carcinogenic  effects  are 
not  expected.  The  point  of  departure  is 
typically  a  NOAEL  based  on  an 
endpoint  related  to  cancer  effects 
though  it  may  be  a  different 'value 
derived  from  the  dose  response  curve. 
To  estimate  risk,  a  ratio  of  the  point  of 
departiue  to  exposure  (MOEcancer  =  point 
of  departiu'e/exposures)  is  calculated.  A 
siunmary  of  the  toxicological  endpoints 
for  lambda-cyhalothrin  used  for  human 
risk  assessment  is  shown  in  the 
following  Table  2: 


Table  2.— Summary  of  Toxicological  Dose  and  Endpoints  for  Lambda-Cyhalothrin  for  Use  in  Human  Risk 

Assessment 


Exposure  Scenario 

Dose  (mg/kg/day)  UF/MOE 

Special  FQPA  Safety 
Factor* 

Study  and  Toxteotogkal  Effects 

Acute  Dietary  gene 
including  infants 

tral  population 
and  children 

NOAEL  =  0.5 

UF  =  100 

Acute  RfD  =  0.005  mg/kg 

FQPA  SF  =  1 
aPAD  =  acute  RfD/FQPA 
SF  =  0.005  mg/kg/day 

Chronk:  oral  study  in  the  dog  (lambda- 
cyhalothrin) 

LOAEL  =  3.5  mg/kg/day  based  on  clinical  signs 
of  neurotoxk:ity  (ataxia)  observed  from  day  2, 
3  to  7  hours  post-dosing. 

Chronic  Dietary  all 

populations 

NOAEL=  0.1 
UF  =  100 

Chronic  RfD  =  0.001  mg/kg/ 
day 

FQPA  SF  =  1 

cPAD  =  chronk:  RfD/FQPA 
SF  =  0.001  mg/kg/day 

Chronic  oral  study  in  the  dog  (lambda- 
cyhalothrin) 

LOAEL  =  0.5  based  on  gait  abnomnalities  ob- 
served in  2  dogs 

Incidental  OralShort-  and  Inter- 
mediate-Term (1-30  days  and 
1-6  months)  Residential  Only 

NOAEL=  0.1 
MOE=  100 

1 

Chronk:    oral    study    in    the    dog    (lambda- 

cyhatothrin) 
LOAEL  -  0.5  based  on  gait  abnormalities  ob- 

sen/ed  in  2  dogs 

Dermal  (All  Durations) 

Demial  NOAEL=  10  mg/kg/ 
day 

21 -Day  dermal  toxKtty  study  in  the  rat  (lambda- 
cyhalothrin) 

- 

- 

- 
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Table  2.— Summary  of  Toxicological  Dose  and  Endpoints  for  Lambda-Cyhalothrin  for  Use  in  Human  Risk 

AssESSMEfrr— Continued 


Exposure  Scenario 

Dose  (mg/kg/day)  UF/MOE 

Special  FQPA  Safety 
Factor- 

Study  and  Toxcologk'.al  Effects 

Residential 

MOE  =  100 

1 

LOAEL  =  50  mg/kg/day  based  on  cUrocal  signs 
of  neurotoxk:ity  (observed  from  day  2)  and 
decreased  body  weight  and  body  weight  gain 

Occupatkmal 

MOE  =  100 

1 

Inhalation  (All  Duratk)ns) 

Inhalation  NOAEL=  0.3  ng/L 
(0.08  mg/kg/day) 

21-Day  Inhalation  Study  in  Rats  (lambda- 
cyfiatothrin) 

LOAEL  =  3.3  ^gn.  (0.90  mg/kg/day)  based  on 
clink^al  signs  of  neurotoxk:ity.  decreased  body 
weight  gains,  increased  Incidence  of  punc- 
tuate foci  In  the  cornea,  slight  reductkins  in 
cholesterol  in  females  and  slight  changes  in 
selected  urinalysis  parameters. 

ReskJential 

MOE  =  100 

1 

Occupational 

MOE  =  100 

1 

Cancer 

ClassifKatton:  Group  D  chemk:al  (not  classifiable  as  to  human  carcinogennity). 

The  reference  to  the  FQPA  Safety  Factor  refers  to  any  additkxial  safety  factor  retained  due  to  concerns  unique  to  ttie  FQPA. 


C  Exposure  Assessment 

1 .  Dietary  exposure  from  food  and 
feed  uses.  Tolerances  have  been 
established  (40  GFR  180.438)  for  the 
residues  of  lambda-cyhalothrin,  in  or  on 
a  variety  of  raw  agricultural 
commodities.  Gurrently  established 
tolerances  for  residues  of  lambda- 
cyhalothrin  are  listed  under  40  GFR 
180.438  and  include  permanent 
tolerances  on  plants  ranging  from  0.01 
ppm  on  soybeans  to  10.0  ppm  on  hops. 
Tolerances  are  also  established  for 
aspirated  grain  fractions,  the  head  and 
stem  Brassica  subgroup,  com,  cotton 
seed,  dry  bulb  onions,  lettuce,  peanuts, 
soybeans,  sorghum,  sunflowers, 
tomatoes,  and  wheat;  and  on  animal 
commodities  ranging  from  0.01  ppm  in 
eggs,  poultry  meat,  and  poultry  meat  by- 
products to  5.0  ppm  in  milk  fat 
(reflecting  0.2  ppm  in  whole  milk).  A 
tolerance  of  0.01  ppm  has  been 
established  for  residues  in  foods 
potentially  exposed  to  the  insecticide 
during  treatment  of  food  handling 
establishments.  A  temporary  tolerance 
for  canola  (0.1  ppm)  is  listed  as  expired 
as  of  12/31/00. 

Lambda-cyhalothrin  is  used  to  control 
a  wide  range  of  pests  (including  aphids, 
adult  Japanese  beetles,  grasshoppers, 
and  butterfly  larvae)  in  a  variety  of 
agricultiual  applications  and  crops.  For 
some  crop  uses,  it  is  applied  to  soil 
before  crops  emerge.  Gurrent  non- 
agricultural  uses  include  ornamental 
gardens,  lawns,  landscapes,  turf,  golf 
courses,  and  general  insect  control  (spot 
treatments  and  crack  and  crevice 
treatments)  in  around  and  on  buildings. 


structures,  and  immediate  surroundings. 
It  may  also  be  used  for  structiual  pest 
management  and  in  public  health  ' 
applications  to  control  insects  such  as 
mosquitoes,  cockroaches,  ticks,  and 
flies,  which  may  act  as  disease  vectors. 
Other  uses  include  ear  tags  and  pour- 
ons  for  beef  cattle. 

Risk  assessments  were  conducted  by 
EPA  to  assess  dietary  exposures  from 
lambda-cyhalothrin  in  food  as  follows: 

i.  Acute  exposure.  Acute  dietary  risk 
assessments  are  performed  for  a  food- 
use  pesticide  if  a  toxicological  study  has 
indicated  the  possibility  of  an  effect  of 
concern  occurring  as  a  result  of  a  one 
day  or  single  exposure.  The  Dietary 
Exposure  Evaluation  Model  (DEEM®) 
analysis  evaluated  the  individual  food 
consumption  as  reported  by 
respondents  in  the  USDA  1989-1992 
nationwide  Gontinuing  Surveys  of  Food 
bitake  by  Individuals  (GSFII)  and 
accumulated  exposure  to  the  chemical 
for  each  commodity.  The  following 
assumptions  were  made  for  the  acute 
exposure  assessments:  A  refined  Tier  3 
probabilistic  acute  dietary  risk 
assessment  was  conducted  for  all 
ciurently  registered  and  proposed 
lambda-cyhalothrin  food  uses.  The 
acute  dietary  assessment  includes 
dietary  exposures  calculated  in  a 
previous  dietary  assessment  (Risk 
Assessment  for  Extension  of  Tolerances 
for  Synthetic  Pyrethroids,  (62  FR  63002, 
Nov.  26, 1997;  FR1^5755-5)  as  well  as 
dietary  exposures  calculated  for 
proposed  uses. 

Tne  following  data  for  the 
commodities  with  proposed  new  uses 
and  tolerances  were  added  to  the 


original  analysis:  The  entire  distribution 
of  residue  field  trial  data  was  used  for 
not-blended  or  partially-blended 
commodities;  average  residue  field  trial 
data  were  used  for  blended 
commodities;  information  from  cooking 
and  processing  studies  were  used  when 
available;  and  market  share  data  for 
proposed  and  established  tolerances 
were  used. 

For  this  updated  analysis,  with  the 
exception  of  peas  and  beans  (Grop 
Group  6),  commodities  as  part  of  a  crop 
group  for  which  tolerances  were 
proposed  but  data  on  each  individual 
crop  were  not  submitted,  were  analyzed 
using  tolerance  levels  and  100%GT.  For 
example,  apples  and  pears,  the 
representative  crops  for  pome  fiuits, 
included  residue  field  trial  data  and 
market  share  data  which  were  included 
in  the  analysis.  The  remainder  of  the 
crop  group  was  analyzed  using 
tolerance  level  residues  and  100%GT. 
The  exception,  peas  and  beans  (Grop 
Group  6),  used  the  submitted  residue 
field  trial  data  and  market  share  data  as 
appropriate  for  the  entirety  of  each 
subgroup.  In  accordance  with  present 
EPA  policy,  potential  residues  from  uses 
in  food  handling  establishments  were 
not  included  in  the  acute  assessment. 

The  original  1997  analysis  included 
probabilistic  methods  for  acute  dietary 
analyses  for  cattle  (beef  and  dairy)  to 
select  the  feed  items  comprising  the 
potential  cattle  diets  and  associated 
residues.  The  same  livestock 
information  was  used  for  the  present 
analysis  since  the  additional  uses  are 
not  expected  to  increase  dietary  burden. 
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ii.  Chronic  exposure.    In  conducting 
this  chronic  dietary  risk  assessment  the 
Dietary  Exposure  Evaluation  Model 
PEEM®)  analysis  evaluated  the 
individual  food  consumption  as 
reported  by  respondents  in  the  USDA 
1989-1992  CSFH  and  accumulated 
exposure  to  the  chemical  for  each 
commodity.  The  following  assumptions 
were  made  for  the  chronic  exposing 
assessments:  This  chronic  dietary 
assessment  includes  dietary  exposures 
calculated  in  a  previous  dietary 
assessment  (Risk  Assessment  for 
Extension  of  Tolerances  for  Synthetic 
Pyrethroids,  (62  FR  63002.  Nov.  26, 
1997.  FRL-5755-5)  as  well  as  dietary 
exposures  calculated  for  proposed  uses. 

The  following  data  for  the 
commodities  with  proposed  new  uses 
and  tolerances  were  added  to  the 
original  analysis:  average  of  the  residue 
field  trials,  information  from  cooking 
and  processing  studies,  and  market 
share  data. 

The  original  chronic  dietary  analysis 
(1997)  included  dietary  burdens 
calculated  using  mean  field  trial 
residues,  adjusted  for  percent  of  crop 
treated  and  applying  appropriate 
processing  factcvs,  for  all  animal  feed 
items  and  associated  residues.  For  the 
updated  analysis,  with  the  exception  of 
peas  and  beans  (Crop  Group  6), 
commodities  as  part  of  a  crop  group  for 
which  tolerances  were  proposed  but 
data  on  each  individual  crop  were  not 
submitted  were  analyzed  using 
tolerance  levels  and  100%CT.  For 
example,  apples  and  pears,  the 
representative  crops  for  pome  fruits, 
included  residue  field  trial  data  and 
market  share  data  which  were  included 
in  the  analysis.  The  remainder  of  the 
crop  group  were  analyzed  using 
tolerance  level  residues  and  100%CT. 
The  exception,  peas  and  beans  (Crop 
Group  6),  used  the  submitted  residue 
field  trial  data  and  market  share  data  as 
appropriate  for  the  entirety  of  each 
subgroup. 

In  addition,  the  food  handling 
establishment  tolerance  was  included  in 
the  chronic  analysis  for  all  foods  which 
did  not  have  individual  proposed  or 
established  tolerances.  Since  the 
tolerance  was  based  on  the  LOQ,  half  of 
the  LOQ  was  used  in  the  chronic  dietary 
analysis. 

iii.  Cancer.  The  database  for 
carcinogenicity  is  considered  complete, 
no  additional  studies  are  required  at  this 
time.  The  requirements  for 
carcinogenicity  studies  in  the  rat  and 
the  mouse  with  lambda-cyhalothrin 
have  been  satisfied  by  a  combined 
chronic/carcinogenicity  study  in  rats 
and  a  carcinogenicity  study  in  mice, 
both  conducted  with  cyhalothrin. 


Although  mice  should  have  been  tested 
at  a  higher  dose,  it  was  determined  that 
there  was  not  enough  toxicological 
concern  to  warrant  a  requirement  for  a 
new  carcinogenicity  study  in  mice. 
Therefore,  a  dietary  exposure 
assessment  was  not  conducted.  See  Unit 
III.E.5  of  this  preamble  for  further 
discussion. 

iv.  Anticipated  residue  and  percent 
cmp  treated  information.  Section 
408(b)(2)(E)  authorizes  EPA  to  use 
available  data  and  information  on  the 
anticipated  residue  levels  of  pesticide 
residues  in  food  and  the  actual  levels  of 
pesticide  chemicals  that  have  been 
measured  in  food.  If  EPA  relies  on  such 
information,  EPA  must  require  that  data 
be  provided  5  years  after  the  tolerance 
is  established,  modified,  or  left  in  effect, 
demonstrating  that  the  levels  in  food  are 
not  above  the  levels  anticipated. 
Following  the  initial  data  submission. 
EPA  is  authorized  to  require  similar 
data  on  a  time  frame  it  deems 
appropriate.  As  required  by  section 
408(b)(2)(E),  EPA  will  issue  a  data  call- 
in  for  information  relating  to  anticipated 
residues  to  be  submitted  no  later  than  5 
years  from  the  date  of  issuance  of  this 
tolerance. 

Section  408(b)(2)(F)  states  that  the 
Agency  may  use  data  on  the  actual 
percent  of  food  treated  for  assessing 
chronic  dietary  risk  only  if  the  Agency 
can  make  the  following  findings: 
Condition  1,  that  the  data  used  are 
reliable  and  provide  a  valid  basis  to 
show  what  percentage  of  the  food 
derived  fix)m  such  crop  is  likely  to 
contain  such  pesticide  residue; 
Condition  2,  that  the  exposure  estimate 
does  not  underestimate  exposure  for  any 
significant  subpopulation  group;  and 
Condition  3,  if  data  are  available  on 
pesticide  use  and  food  consumption  in 
a  particular  area,  the  exposure  estimate 
does  not  understate  exposure  for  the 
population  in  such  area.  In  addition,  the 
Agency  must  provide  for  periodic 
evaluation  of  any  estimates  used.  To 
provide  for  the  periodic  evaluation  of- 
the  estimate  of  percent  crop  treated 
(PCT)  as  required  by  section 
408(b)(2)(F),  EPA  may  require 
registrants  to  submit  data  on  PCT. 

For  existing  uses,  the  Agency  used 
estimates  of  PCT  for  the  acute  and 
chronic  exposure  assessments  which 
were  determined  using  Doanes  market 
survey  data  (1998-2000).  The  following 
PCT  estimates  were  used  for  existing 
registrations:  alfalfa  1.8%;  broccoli 
13.11%;  bulb  onions/garlic  45.53%; 
cabbage  31.33%;  sweet  com  43.61%; 
cotton  12.97%;  lettuce  (head  and  leaf) 
20.47%;  rice  10.33%;  soybean  0.2%: 
squash  0.24%;  tomatoes  21.03%;  wheat 


1.13%;  and  food  handling 
establishments  (13.7  %). 

The  Agency  believes  that  the  three 
conditions  listed  in  Unit  Ill.C.l.iv.  of 
this  preamble  have  been  met.  With 
respect  to  Condition  1,  PCT  estimates 
are  derived  from  market  survey  data, 
which  are  reliable  and  have  a  valid 
basis.  EPA  uses  an  average  PCT  for 
chronic  dietary  exposure  estimates.  An 
average  of  the  PCT  reasonably 
represents  a  person's  dietary  exposure 
over  a  lifetime,  and  is  unlikely  to 
underestimate  exposure  to  an  individual 
because  of  the  fact  that  pesticide  use 
patterns  (both  regionally  and  nationally) 
tend  to  change  continuously  over  time, 
such  that  an  individual  is  unlikely  to  be 
exposed  to  more  than  the  average  PCT 
over  a  lifetime.  For  acute  assessments, 
the  Agency  incorporates  PCT 
information  by  creating  a  residue 
distribution  file  which  includes  the 
measured  residue  values  from  field 
trials,  and  zero  residue  values  added  to 
account  for  the  percent  of  crop  not 
treated.  This  approach  is  used  only  for 
nonblended  or  partially  blended 
commodities  as  defined  under  EPA 
SOP99.6.  For  blended  commodities,  a 
single  point  estimate  is  created  from  the 
residue  value  multiplied  by  the  upper 
bound  PCT.  The  Agency  is  reasonably 
certain  that  the  percentage  of  the  food 
treated  is  not  likely  to  be  an 
imderestimation. 

For  the  new  uses,  the  Agency  used 
PCT  estimates  for  acute  and  chronic 
exposure  based  on  market  share 
projections  as  follows:  almonds  11.72%; 
apples  2.69%;  avocados  2.0%;  canola 
seed  1.87%;  cherries  17.3%;  dried 
shelled  beans  and  peas  13.41%;  edible 
podded  beans  and  peas  0.40%; 
hazelnuts  17.91%;  peanuts  4.53%; 
peaches  20.73%;  pears  4.84%;  pecans 
12.5%;  peppers  6.24%;  sorghum  1.43%; 
succulent  shelled  beans  and  peas 
0.84%;  sugarcane  3.97%;  and  walnuts 
11.82%. 

The  Agency  believes  that  the  three 
conditions  previously  discussed  have 
been  met  regarding  %CT  estimates  for 
the  new  lambda-cyhalothrin  uses.  With 
respect  to  Condition  1,  EPA  finds  that 
the  %CT  information  described  in  Unit 
n.C.l(iv)  for  lambda-cyhalothrin  is 
reliable  and  has  a  valid  basis.  To 
support  the  use  of  these  PCT  estimates, 
the  Agency  has  compared  these 
estimates  to  existing  usage  data  for 
currendy  registered  insecticides  used  on 
the  proposed  lambda-cyhalothrin  crop 
sites.  Based  on  this  comparison  these 
estimates  should  not  underestimate 
actual  usage  of  lambda-cyhalothrin  on 
the  new  crops/sites.  The  Agency  also 
conducted  a  DEEM®  analysis  using  the 
highest  percent  crop  treated  for  a 
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competing  alternative  chemical  for 
apples  and  peaches,  high  dietary 
contributors,  and  determined  no 
significant  increase  in  the  acute  RFD.  To 
further  support  the  reliability  of  these 
%CT  estimates,  as  a  condition  of 
registration,  the  registrant  will  be 
required  to  agree  to  report  annually  on 
the  market  share  attained  for  the  new 
uses  for  which  lambda-cyhalothrin  is 
registered.  As  a  condition  of 
registration,  they  will  also  be  required  to 
agree  to  mitigate  dietary  risk  as  deemed 
appropriate  by  the  Agency  should  the 
market  share  data  raise  a  concern  for 
increased  dietary  risk.  The  Agency  will 
then  compare  that  market  share 
information  with  the  percent  crop 
treated  estimates  used  to  evaluate 
potential  dietary  risk.  In  those  instances 
where  percent  market  shareas 
approaching  or  exceeding  the  predicted 
percent  crop  treated  estimate  used  in 
the  Agency's  risk  assessment,  EPA  will 
conduct  a  new  dietary  risk  assessment 
to  evaluate  the  new  dietary  risk.  If  the 
market  share  data  raise  a  concern  for 
increased  pesticide  risk,  the  Agency  will 
act  to  mitigate  that  dietary  risk  and 
could  employ  several  approaches  not 
limited  to  production  caps,  geographical 
limitations,  removal  of  uses,  or  other 
means  deemed  appropriate  by  the 
Agency.  As  to  Conditions  2  and  3, 
regional  consumption  information  and 
consimiption  information  for  significant 
subpopulations  is  taken  into  account 
throu^  EPA's  computer-based  model 
for  evaluating  the  exposvu«  of 
significant  subpopulations  including 
several  regional  groups.  Use  of  this 
consumption  information  in  EPA's  risk 
assessment  process  ensures  that  EPA's 
exposure  estimate  does  not  understate 
exposure  for  any  significant 
subpopulation  group  and  allows  the 
Agency  to  be  reasonably  certain  that  no 
regional  population  is  exposed  to 
residue  levels  higher  than  those 
estimated  by  the  Agency.  Other  than  the 
data  available  through  national  food 
consumption  surveys,  EPA  does  not 
have  available  information  on  the 
regional  consumption  of  food  to  which 
lambda-cyhalothrin  may  be  applied  in  a 
particular  area. 

2.  Dietary  exposure  from  drinking 
water.  Environmental  fate  studies 
suggest  that  lambda-cyhalothrin  is 
moderately  persistent  in  the 
environment,  with  laboratory  haH-lives 
ranging  from  13-73  days  and  the  field 
half-lives  ranging  from  12  to  63  days. 
This  chemical  has  a  strong  tendency  to 
bind  to  soil  and  sediments  (Kd=l,970- 
7,610).  The  low  mobility  (due  to  high 
Kd)  indicates  that  ground  water 
contamination  with  the  insecticide  is 


highly  unlikely.  However,  imder  runoff 
conditions,  lambda-cyhalothrin  is  likely 
to  reach  surface  water  resources  bound 
to  soil  particles.  Once  in  the  water 
system,  lambda-cyhalothrin  tends  to 
partition  to  sediments. 

The  Agency  lacks  sufficient 
monitoring  exposure  data  to  complete  a 
comprehensive  dietary  exposure 
analysis  and  risk  assessment  for  lambda- 
cyhalothrin  in  drinking  water.  Because 
the  Agency  does  not  have 
comprehensive  monitoring  data, 
drinking  water  concentration  estimates 
are  made  by  reliance  on  simulation  or 
modeling  taking  into  accoimt  data  on 
the  physical  characteristics  of  lambda- 
cyhalothrin. 

The  Agency  uses  the  First  Index 
Reservoir  Screening  Tool  (FIRST)  or  the 
Pesticide  Root  Zone/Exposure  Analysis 
Modeling  System  (PRZM/EXAMS).  to 
produce  estimates  of  pesticide 
concentrations  in  an  index  reservoir. 
The  SCI-GROW  model  is  used  to  predict 
pesticide  concentrations  in  shallow 
groundwater.  For  a  screening-level 
assessment  for  surface  water  EPA  will 
use  FIRST  (a  tier  1  model)  before  using 
PRZM/EXAMS  (a  tier  2  model).  The 
FIRST  model  is  a  subset  of  the  PRZM/ 
EXAMS  model  that  uses  a  specific  high- 
end  runoff  scenario  for  pesticides. 
While  both  FIRST  and  PRZM/EXAMS 
incorporate  an  index  reservoir 
environment,  the  PRZM/EXAMS  model 
includes  a  percent  crop  area  factor  as  an 
adjustment  to  account  for  the  maximiun 
percent  crop  coverage  within  a 
watershed  or  drainage  basin. 

None  of  these  models  include 
consideration  of  the  impact  processing 
(mixing,  dilution,  or  treatment)  of  raw 
water  for  distribution  as  drinking  water 
would  likely  have  on  the  removal  of 
pesticides  from  the  source  water.  The 
primary  use  of  these  models  by  the 
Agency  at  this  stage  is  to  provide  a 
coarse  screen  for  sorting  out  pesticides 
for  which  it  is  highly  unlikely  that 
drinking  water  concentrations  woiUd 
ever  exceed  himian  health  levels  of 
concern. 

Since  the  models  used  are  considered 
to  be  screening  tools  in  the  risk 
assessment  process,  the  Agency  does 
not  use  estimated  environmental 
concentrations  (EECs)  bom  these 
models  to  quantify  drinking  water 
exposure  and  risk  as  a  %Rff)  or  %PAD. 
Instead,  drinking  water  levels  of 
comparison  (DWLOCs)  are  calculated 
and  used  as  a  point  of  comparison 
against  the  model  estimates  of  a 
pesticide's  concentration  in  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food,  and  from 


residential  uses.  Since  DWLOCs  address 
total  aggregate  exposure  to  lambda- 
cyhalothrin  they  are  further  discussed 
in  the  aggregate  risk  sections. 

Basedon  the  FIRST  and  SQ-GROW 
models  the  EECs  of  lambda-cyhalothrin 
for  acute  exposures  are  estimated  to  be 
0.62  parts  per  billion  (ppb)  for  surface 
water  and  0.012  ppb  for  ground  water. 
The  EECs  for  chronic  exposures  are 
estimated  to  be  0.098  ppb  for  surface 
water  and  0.012  ppb  for  ground  water. 
The  EECs  for  lambda-cyhalothrin  are 
based  on  an  application  of  the 
insecticide  to  sweet  com  at  a  maximum 
of  16  applications  per  year  at  a  rate  of 
0.48  lb  active  ingredient  per  acre  per 
application. 

3.  Non-dietary  exposure.  The  term 
"residential  exposure"  is  used  in  this 
document  to  refer  to  non-occupational, 
non-dietary  exposure  (e.g.,  for  lawn  and 
garden  pest  control,  indoor  pest  control, 
termiticides.  and  flea  and  tick  control 
on  pets). 

Lambda-cyhalothrin  is  currently 
registered  for  use  on  the  following 
residential  non-dietary  sites:  ornamental 
gardens,  lawns,  landscapes,  turf,  golf 
courses,  and  general  insect  control  (spot 
treatments  and  crack  and  crevice 
treatments)  in,  around,  and  on 
buildings,  structiu^s,  and  immediate 
surroimdings.  The  risk  assessment  was 
conducted  using  the  following 
residential  exposure  assumptions:  A 
review  of  current  labels  indicates  that 
all  products,  except  for  one  aerosol  can 
product,  are  limited  to  use  only  by 
certified  applicators.  As  such,  this 
assessment  addresses  the  single 
residential  handler  scenario  and 
postapplication  scenarios  associated 
with  any  use  in  a  residential 
environment.  It  should  be  noted  that  the 
residential  exposure/risk  assessment  is 
based  on  both  proposed  and  existing 
uses  for  lambda-cyhalothrin  because  all 
potential  residential  exposures  must  be 
considered  in  the  calculation  of 
aggregate  risks. 

A  non-occupational  (residential) 
exposure  assessment  for  lambda- 
cyhalothrin  was  completed  in  1997  in 
conjimction  with  the  Risk  Assessment 
for  Extension  of  Tolerances  for 
Synthetic  Pyrethroids  (62  FR  63002. 
Nov.  26. 1997.  FRL-5755-5).  In  the 
1997  pyrethroid  assessment,  due  to  the 
wide  variety  of  residential  uses,  it  was 
agreed  that  flea  control  (simultaneous 
use  on  pets,  lawns  and  indoor  surfeces) 
would  serve  as  a  screening  level 
scenario  for  all  residential  uses  because 
it  was  anticipated  to  represent  the 
highest  potential  for  residential 
exposure.  However,  at  that  time, 
lambda-cyhalothrin  uses  did  not 
include  indoor  siufaces  or  pets,  so  only 
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exposure  estimates  pertaining  to  the 
lawn  uses  were  used  as  appropriate  in 
the  1997  assessment  for  lambda- 
cyhalothrin. 

The  1997  lambda-cyhalothrin 
assessment  served  as  the  basis  for  the 
current  risk  calculations.  The  only 
modifications  have  been  adjusting  the 
values  from  the  1997  assessment  for 
appropriate  absorption  factors.  This 
represents  a  definitive  screening  level 
approach  because  since  that  time  the 
Agency  has  engaged  in  a  series  of 
revisions  to  its  Standard  Operating 
Procedures  (SOPs)  for  Residential 
Exposure  Assessments  (i.e.,  latest  on 
February  22,  2001).  Incorporating  the 
revisions  to  the  SOPs  would  only  refine 
the  exposure  estimates  (i.e.,  in  all  cases 
MOEs  would  be  higher). 

For  the  residential  assessment, 
existing  uses  on  turf,  in  gardens,  on  golf 
courses,  and  for  structural  pest  control 
were  considered,  but  a  quantitative 
calculation  was  only  completed  for 
postapplication  exposure  on  treated  turf 
because  this  scenario  is  expected  to 
have  the  highest  associated  exposures 
(i.e.,  this  scenario  was  used  as  a 
screening  level  tool  for  all  residential 
exposures). 

The  Agency  used  a  screening  level 
approach  to  address  the  risks  associated 
with  the  use  of  the  aerosol  can  product 
of  lambda-cyhalothrin  that  can  be 
purchased  and  used  by  homeowners.  In 
this  case,  a  screening  level  quantitative 
calculation  was  only  completed  for 
postapplication  exposure  on  treated  turf 
because  this  scenario  is  expected  to 
have  the  highest  associated  exposures  of 
all  residential  exposures.  In  other 
words,  this  is  a  lower  tier  approach  and 
EPA  believes  that  the  selected 
postapplication  assessment  on  lawns  for 
children  is  protective  for  all  residential 
exposures  (even  the  aerosol  can  handler 
scenario)  because  the  dose  levels  for 
children  playing  on  treated  lawns  are 
thought  to  exceed  those  expected  for  all 
other  scenarios  (i.e.,  lawn  exposures  for 
children  represents  the  worst  case 
scenario).  This  approach  is  based  on  the 
following  considerations: 

•  For  children  on  lawns,  there  was  no 
dissipation  of  residues  from  the  treated 
lawn  since  it  was  assumed  that 
exposure  was  determined  immediately 
after  application  of  the  lawn  product. 

•  For  children  on  lawns,  dermal 
exposure  was  high  because  it  was  based 
on  a  jazzercise  scenario  which  involves 
a  high  duration  of  exposure  on  the  lawn 
and  an  intensity  of  activity  that  residts 
in  a  high  degree  of  contact  with  the 
treated  lawn. 

•  Low  application  rate  is  expected  for 
residential  handler. 


•  Postapplication  oral  exposure  to 
children  on  lawns  was  also  calculated 
which  resulted  in  acceptable  MOEs 
(aggregate  MOE  =  500),  this  approach  is 
thought  to  provide  conservative 
estimates  of  exposure  and  it  is  not  a 
route  of  consideration  for  adult 
handlers. 

All  residential  (non-occupational) 
MOEs  calculated  using  this  screening 
level  approach  were  well  above  the 
Agency  target  MOE  of  100. 

The  Agency  uses  the  term 
postapplication  to  describe  exposures  to 
individuals  that  occur  as  a  result  of 
being  in  an  environment  that  has  been 
previously  treated  with  a  pesticide. 
Lambda-cyhalothrin  can  be  used  in 
many  areas  that  can  be  frequented  by 
the  general  population  including 
residential  areas  such  as  lawns.  As  a 
result,  individuals  can  be  exposed  by 
entering  these  areas  if  they  have  been 
previously  treated. 

The  postapplication  assessment  for 
treatment  on  lawns  is  based  on  a 
screening  level  approach  in  which 
children's  and  adult's  exposure  from 
treated  turf  were  selected  to  represent 
the  highest  anticipated  exposure 
scenarios.  In  this  case,  the  Agency 
believes  that  exposures  associated  with 
contact  to  treated  turf  represent  the  high 
exposure  scenario.  Adults  and  children 
of  varying  ages  can  potentially  be 
exposed  by  dermal  and  inhalation 
routes  of  exposure  when  they  contact 
previously  treated  turf.  Children  may 
also  be  exposed  by  incidental  non- 
dietary  ingestion  of  turf.  Each  of  these 
elements  was  considered  in  the 
calculation  of  postapplication  exposure 
for  lambda-cyhalothrin  on  turf.  "The 
residential  MOEs  were  aggregated 
together  because,  regardless  of  the 
exposure  route  (dermal,  inhalation  or 
oral),  lambda-cyhalothrin  has  similar 
adverse  effects  (i.e.  neurotoxicity). 

All  residential  (non-occupational) 
MOEs  calculated  using  this  screening 
level  approach  were  well  above  the 
Agency  target  MOE  of  100  for  the 
inhalation,  dermal,  and  oral  routes  and 
therefore  do  not  exceed  EPA's  level  of 
concern  (range  700  to  14,700). 
Additionally,  when  total  MOEs  were 
calculated  (i.e.,  each  routes  added 
together),  MOEs  still  were  not  of 
concern  (MOEs  for  children  =  500  and 
for  adults  =  3,000). 

A  quantitative  postapplication  risk 
assessment  for  termiticide  use  was  not 
performed  for  this  use.  Since  the 
IMPASSE  TM  Barrier  is  placed  under 
the  foundation  (poured  concrete)  of 
houses  the  potential  for  dermal 
exposure  is  negligible.  The  potential  for 
postapplication  inhalation  exposure  is 
also  expected  to  be  extremely  minimal. 


Furthermore,  the  vapor  pressure  for 
lambda-cyhalothrin  is  very  low  (1.5  x 
10"^  mmHg)  and  therefore  EPA  does  not 
anticipate  any  significant  air 
concentrations  accumulating  of  lambda- 
cyhalothrin. 

4.  Cumulative  exposure  to  substances 
with  a  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
lambda-cyhalothrin  has  a  common 
mechanism  of  toxicity  with  other 
substances  or  how  to  include  this 
pesticide  in  a  cumulative  risk 
assessment.  Unlike  other  pesticides  for 
which  EPA  has  followed  a  cumulative 
risk  approach  based  on  a  common 
mechanism  of  toxicity,  lambda- 
cyhalothrin  does  not  appear  to  produce 
a  toxic  metabolite  produced  by  other  ~ 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  lambda-cyhalothrin  has  a 
common  mechanism  of  toxicity  with 
other  substances.  For  information 
regarding  EPA's  efforts  to  determine 
which  chemicals  have  a  common 
mechanism  of  toxicity  and  to  evaluate 
the  cumulative  effects  of  such 
chemicals,  see  the  final  rule  for 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961, November  26. 1997). 

D.  Safety  Factor  for  Infants  and 
Children 

1.  In  general.  FFDCA  section  408 
provides  that  EPA  shall  appfy  an 
additional  tenfold  margin  of  safety  for 
infants  and  children  in  the  case  of 
threshold  effects  to  accoimt  for  prenatal 
and  postnatal  toxicity  and  the 
completeness  of  the  database  on  toxicity 
and  exposure  unless  EPA  determines 
that  a  different  margin  of  safety  will  be 
safe  for  infants  and  children.  Margins  of 
safety  are  incorporated  into  EPA  risk 
assessments  either  directly  through  use 
of  a  MOE  analysis  or  through  using 
uncertainty  (safety)  factors  in 
calculating  a  dose  level  that  poses  no 
appreciable  risk  to  humans. 

2.  Prenatal  and  postnatal  sensitivity. 
Through  the  use  of  bridging  data,  the 
toxicology  database  for  lambda- 
cyhalothrin  has  been  completed  using 
developmental,  reproduction,  chronic 
(rodent)  and  oncogenicity  studies 
conducted  with  cyhalotluin.  With  the 
exception  of  the  developmental 
neurotoxicity  study,  the  toxicology 
database  for  lambda-cyhalothrin,  when 
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bridged  with  cyhalothrin.  is  complete 
and  there  are  no  data  gaps.  The 
scientific  quality  is  relatively  high  and 
the  toxicity  profile  of  lambda- 
cyhalothrin  can  be  characterized  for  all 
efiiects,  including  potential 
developmental,  reproductive  and 
neurotoxic  effects.  The  data  provided  no 
indication  of  increased  susceptibility  of 
rats  or  rabbits  to  in  utero  and/or 
postnatal  exposure  to  cyhalotluin.  The 
requirement  for  developmental  studies 
conducted  with  lambda-cyhalothrin 
have  been  satisfied  with  developmental 
studies  conducted  with  cyhalothrin. 
The  data  demonstrate  no  indication  of 
increased  quantitative  or  qualitative 
sensitivity  of  rats  or  rabbits  to  in  utero 
expostue  to  cyhalothrin.  No 
developmental  toxicity  was  observed  in 
either  of  the  developmental  toxicity 
studies  in  rats  and  rabbits.  Maternal 
toxicity  was  observed  in  the  form  of 
clinical  signs  of  neurotoxicity  and 
reduced  body  weight  gain  and  food 
consumption  in  the  rat  study  and 
reduced  body  weight  gain  and  food 
consumption  in  the  rabbit  study.  In  the 
3-generation  reproduction  study  in  rats, 
the  parental/offspring  NOAELs  are  the 
same  based  on  decreased  parental  and 
pup  body  weight  and  body  wei^t  gain. 

3.  Conclusion.  The  cyhalothnns 
induce  clinical  signs  of  nemotoxicity  in 
at  least  three  species  (rats,  mice  and 
dogs),  and  a  developmental 
neurotoxicity  (DNT)  study  has  been 
required.  A  subchronic  neurotoxicity 
study  has  recently  been  submitted  but 
has  not  yet  been  reviewed;  a 
preliminary  review  foimd  that  the 
NOAELs  are  higher  than  endpoints 
selected  by  EPA  and  this  study  is  not 
expected  to  change  conclusions  of  this 
risk  assessment. 

EPA  has  required  that  a  DNT  be 
conducted  for  lambda-cyhalothrin  based 
upon  structure  activity  relationship 
(SAR).  mode  of  action,  and  toxicity 
information  that  identifies  cyhalothrin 
and  lambda-cyhalothrin  as  neiuotoxic 
pesticides.  Developmental  neiu-otoxicity 
testing  with  cyhalothrin  is  required,  to 
further  characterize  the  potential  hazard 
to  the  developing  animal,  in  accordance 
with  standard  OPP  guidance.  This 
determination  was  based  upon  a  weight- 
of-evidence  evaluation  of  the  database, 
conducted  in  accordance  with 
principles  first  developed  at  a  1989 
Agency  workshop  on  quantitative  and 
qualitative  comparability  of  human  and 
animal  developmental  neiutitoxicity 
(Levine,  T.E  and  R.E.  Butcher  (1990) 
"Triggers  for  developmental 
neurotoxicity  testing.  Neiuotoxicology 
and  Teratology  12:281-284.).  and  wUch 
have  been  subsequently  reviewed  by  the 
FIFRA  Scientific  Advisory  Panel  in 


connection  with  DNT  guideline 
development  (1989),  the  retrospective 
analysis  of  DNT  studies  submitted  to 
OPPTS  (December,  1998).  and  FQPA 
lOX  guidance  (May.  1999). 

Altnough  a  DNT  has  been  required. 
EPA  evaluated  whether  the  existing 
reliable  toxicity  data  for  lambda- 
cyhalothrin  provided  EPA  with  the 
confidence  to  make  a  safety  finding  for 
infants  and  children  using  a  different 
safety  factor  than  the  default  additional 
safety  factor  of  lOX.  For  the  reasons  set 
forth,  EPA  has  concluded  that  existing, 
reliable  toxicity  data  provide  reasonable 
certainty  that  a  risk  assessment 
conducted  using  no  additional  factor 
(IX)  will  protect  the  safety  of  infants 
and  children.  First,  it  is  noted  that  there 
was  no  indication,  in  the  developmental 
or  reproductive  toxicity  studies  or  in 
any  published  literature  studies,  of 
increased  sensitivity  in  the  offspring  of 
rats  or  rabbits  to  in  utero  and/or 
postnatal  exposure  to  cyhalothrin.  Since 
there  is  no  evidence  that  immature 
animals  respond  more  severely  than 
adults  to  cyhalothrin  exposure  in  these 
studies,  there  is  less  concern  regarding 
the  potential  for  increased  sensitivity  in 
a  developmental  neurotoxicity  study. 

Second,  an  extensive  evaluation  of  the 
data  base  for  the  cyhalothrins  revealed 
that  no  damage  to  the  neurological 
system  (i.e.,  microscopic  lesions, 
commonly  referred  to  as 
"neuropathology")  was  observed  in  the 
brain  of  rats  or  dogs  following 
subchronic  or  chronic  exposure  and 
with  formalin  fixation  of  tissues.  Even 
more  importantly,  in  the  acute 
neurotoxicity  study  with  lambda- 
cyhalothrin.  both  central  and  peripheral 
nervous  system  tissues  were  examined 
following  in  situ  perfusion  fixation  of 
tissues  (which  reduces  microscopic 
artifacts  that  can  result  during 
processing).  As  per  guideline 
recommendations,  this  included  more 
extensive  sampling  and  microscopic 
evaluation  of  these  tissues  than  is 
required  in  standard  subchronic  or  • 
chronic  studies.  Even  with  this 
expanded  examination,  no  treatment- 
related  lesions  were  observed  in  the 
central  and  peripheral  nervous  system. 
(The  subchronic  neurotoxicity  study 
with  lambda-cyhalothrin  is  ciurently 
under  review  by  EPA  and  was  not 
available  at  the  time  of  the  prior  EPA 
review;  however,  preliminary 
evaluation  of  the  neiux)pathology  data 
by  EPA  scientists  did  not  reveal  the 
presence  of  treatment-related  lesions.) 
These  findings  demonstrate  that 
lambda-cyhalothrin  does  not  alter 
nervous  system  structure  in  adult  rats, 
even  at  the  microscopic  level. 
Additionally,  there  was  no  evidence 


from  the  prenatal  developmental 
toxicity  studies  (in  rats  and  rabbits)  and 
the  two-generation  reproduction  study 
in  rats,  of  malformations  or  variations  of 
the  central  nervous  system  in  offspring 
following  in  utero  and/or  postnatal 
exposures.  Further,  the  generally 
accepted  mechanism  of  action  for 
pyrethroids,  sodium  channel  disruption, 
has  not  been  traditionally  associated 
with  developmental  neuropathology. 
Together  with  the  apparent  lack  of 
structuiral  alterations  in  the  nervous 
system  of  either  adult  or  developing 
animals,  this  line  of  evidence  leads  to 
reduced  concern  regarding  the  potential 
that  such  effiects  would  be  observed  in 
guideline  developmental  neurotoxicity 
testing. 

Another  critical  factor  in  the  database 
that  supports  EPA's  determination  that 
a  safety  finding  can  be  made  without 
use  of  an  additional  safety  foctor  are  the 
data  bearing  on  the  level  at  which 
neurotoxic  effects  and  non-neurotoxic 
effects  are  observed  in  the  rat  (the 
animal  used  in  performing  DNTs)  and 
the  data  pertaining  to  the  level  at  which 
neurotoxic  effects  occur  in  dogs.  While 
the  precise  outcome  of  a  DNT  study 
with  lambda-cyhalothrin  cannot  be 
known  prior  to  completion  of  the  study, 
the  existing  toxicity  data  provide 
important  information  on  whether  any 
information  is  likely  to  emerge  from  the 
lambda-cyhalothrin  DNT  that  would 
change  the  dose  level  used  in  estimating 
safe  exposure  levels  to  lambda- 
cyhalothrin  in  the  lambda-cyhalothrin 
risk  assessment.  Based  upon  common 
principles  of  dose-setting,  which  utilize 
data  from  less  complicated  studies  to 
inform  the  design  of  more  complicated 
studies,  it  is  hi^y  probable  that  dietary 
dose  levels  for  the  DNT  study  will  be 
based  upon  toxicity  observed  in  the 
reproduction  study  in  rats,  considered 
in  context  of  the  complete  toxicology 
database.  In  the  reproduction  study, 
parental  and  o^pring  effects  consisted 
solely  of  body  weight  and  body  weight 
gain  reductions  at  a  dietary  level  of  100 
ppm  (approximately  5.0  mg/kg/day). 
and  a  NOAEL  was  established  at  30 
ppm  (approximately  1.5  mg/kg/day) 
which  was  the  mid-dose  level  on  that 
study.  Neurotoxicity  effects  have  only 
been  seen  in  the  rat  at  significantly 
higher  doses  (acute  oral  neurotoxicity 
study  having  a  NOAEL  of  10  mg/kg/day 
and  a  LOAEL  of  35  mg/kg/day).  In  the 
dog.  neurotoxic  effects  have  been  found 
at  lower  levels  (NOAEL  of  0.5  mg/kg/ 
day)  than  the  non-neurotoxic  effects 
seen  in  the  rat  reproductive  study.  What 
this  indicates  is  that  the  DNT  will  likely 
be  conducted  at  dose  levels  significantly 
lower  than  at  which  any  neurotoxic 
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effects  have  previously  been  seen  in  the 
rat  but  still  significantly  greater  than  the 
levels  used  for  assessing  acute  and 
chronic  risk.  Thus,  the  results  from  the 
DNT.  even  if  they  show  sensitivity  in 
the  rat  young  (which  would  not  be 
expected),  are  unlikely  to  change  the 
levels  used  for  assessing  chronic  and 
acute  risk. 

No  quantitative  or  qualitative 
evidence  of  increased  susceptibility  of 
rat  or  rabbit  fetuses  to  in  utero  exposure 
in  the  developmental  studies  was 
observed.  No  developmental  toxicity 
was  observed  in  either  of  these  studies. 
No  quantitative  or  qualitative  evidence 
of  increased  susceptibility  was  observed 
in  the  3-generation  reproduction  study 
in  rats.  Offspring  toxicity  (decreased 
pup  weight  and  pup  weight  gain)  was 
observed  in  the  reproduction  study  at 
the  same  dose  level  as  parental  toxicity 
(decreased  body  weight  and  body 
weight  gain).  These  effects  are  not 
considered  to  be  more  severe  than  the 
effects  in  the  parents.  There  are  no 
residual  imcertainties  for  pre-  and/or 
post-natal  toxicity  in  any  of  the 
available  studies  with  Cyhalothrin. 

This  information  supports  the  dose 
analysis  conducted  by  EPA  as  well  as 
the  removal  of  the  special  Food  Quality 
Protection  Act  (FQPA)  Safety  Factor 
required  for  the  protection  of  infants 
and  children.  Therefore,  the  FQPA 
Safety  Factor  (as  discussed  in  the 
February  2002  OPP  lOX  guidance 
doctunent)  was  reduced  to  IX. 


E.  Aggregate  Risks  and  Determination  of 
Safety 

To  estimate  total  aggregate  exposure 
to  a  pesticide  from  food,  drinking  water, 
and  residential  uses,  the  Agency 
calculates  DWLOCs  which  are  used  as  a 
point  of  comparison  against  the  model 
estimates  of  a  pesticide's  concentration 
in  water  (EECs).  DWLOC  values  are  not 
regulatory  standards  for  drinking  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food  and  residential 
uses.  In  calculating  a  DWLOC,  the 
Agency  determines  how  much  of  the 
acceptable  exposure  (i.e.,  the  PAD)  is 
available  for  exposure  through  drinking 
water  [e.g.,  allowable  chronic  water 
exposure  (mg/kg/day)  =  cPAD  -  (average 
food  +  residential  exposure)].  This 
allowable  exposure  through  drinking 
water  is  used  to  calculate  a  DWLOC. 

A  DWLOC  will  vary  depending  on  the 
toxic  endpoint,  drinking  water 
consumption,  and  body  weights.  Default 
body  weights  and  consimiption  values 
as  used  by  the  USEPA  are  used  to 
calculate  DWLOCs:  2L/70  kg  (adult 
male),  2L/60  kg  (adult  female),  and  IL/ 
10  kg  (child).  Default  body  weights  and 
drinking  water  consvunption  values  vary 
on  an  individual  basis.  This  variation 
will  be  taken  into  account  in  more 
refined  screening-level  and  quantitative 
drinking  water  exposure  assessments. 
Different  populations  will  have  different 
DWLOCs.  Generally,  a  DWLOC  is 
calculated  for  each  type  of  risk 


assessment  used:  acute,  short-term, 
intermediate-term,  chronic,  and  cancer. 

When  EECs  for  surface  water  and 
groundwater  are  less  than  the  calculated 
DWLOCs,  EPA  concludes  with 
reasonable  certainty  that  exposiues  to 
the  pesticide  in  drinking  water  (when 
considered  along  with  other  sources  of 
exposure  for  which  "EPA  has  reliable 
data)  would  not  result  in  unacceptable 
levels  of  aggregate  human  health  risk  at 
this  time.  Because  EPA  considers  the 
aggregate  risk  resulting  from  multiple 
exposure  pathways  associated  with  a 
pesticide's  uses,  levels  of  comparison  in 
drinking  water  may  vary  as  those  uses 
change.  U  new  uses  are  added  in  the 
future,  EPA  will  reassess  the  potential 
impacts  of  residues  of  the  pesticide  in 
drinking  water  as  a  part  of  the  aggregate 
risk  assessment  process. 

1.  Acute  risk.  Using  the  exposure 
assiunptions  discussed  in  this  unit  for 
acute  exposiue,  the  acute  dietary 
exposure  £rom  food  to  lambda- 
cyhalothrin  will  occupy  41%  of  the 
aPAD  for  the  U.S.  population,  24%  of 
the  aPAD  for  females  13  years  and  older, 
71%  of  the  aPAD  for  all  infants  (<  year 
old)  and  82%  of  the  aPAD  for  children 
1-6  years  old.  In  addition,  there  is 
potential  for  acute  dietary  exposure  to 
lambda-cyhalothrin  in  drinking  water. 
After  calculating  DWLOCs  and 
comparing  them  to  the  EECs  for  surface 
and  ground  water,  EPA  does  not  expect 
the  aggregate  exposure  to  exceed  100% 
of  the  aPAD,  as  shown  in  the  following 
Table  3: 


Table  3.— Aggregate  Risk  Assessment  for  Acute  Exposure  to  Lambda-Cyhalothrin 


1 
1 

Population  Subgroup 

aPAD  (mg/ 
kg) 

%aPAD 

Surface 

Water  EEC 

(PPb) 

Ground 

Water  EEC 

(PPb) 

Acute 

DWLOC 

(PPb) 

Infant  (<1  year  old) 

0.005 

71 

0.62 

0.012 

14 

Child  (1-6  years  dd) 

0.005 

82 

0.62 

0.012 

9 

Aduit 

0.005 

41 

0.62 

0.012 

168 

2.  Chronic  risk.  Using  the  exposure 
assumptions  described  in  this  unit  for 
chronic  exposure,  EPA  has  concluded 
that  exposme  to  lambda-cyhalothrin 
fi-om  food  will  utilize  8%  of  the  cPAD 
for  the  U.S.  population,  12%  of  the 
cPAD  for  all  infants  (<1  year  old)  and 


22%  of  the  cPAD  for  children  1-6  years 
old.  Based  on  ciurent  use  patterns, 
chronic  residential  exposure  to  residues 
of  lambda-cyhalothrin  is  not  expected. 
In  addition,  there  is  potential  for 
chronic  dietary  exposure  to  lambda- 
cyhalothrin  in  drinking  water.  After 


calculating  DWLOCs  and  comparing 
them  to  the  EECs  for  surface  and  ground 
water,  EPA  does  not  expect  the 
aggregate  exposure  to  exceed  100%  of 
the  cPAD,  as  shown  in  the  following 
Table  4: 


Table  4.— Aggregate  Risk  Assessment  for  Chronic  (Non-Cancer)  Exposure  to  Lambda-Cyhalothrin 

Population 
Subgroup 

cPAD  mg/kg/day 

%  cPAD  (Food) 

Surface  Water  EEC  (ppb) 

Ground  Water 
EEC  (ppb) 

Chronic  DWLOC 
(ppb) 

Infant  (<1 
yeardd) 

0.001 

12 

0.098 

0.012 

9 
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Table  4.— Aggregate  Risk  Assessment  for  Chronic  (Non-Cancer)  Exposure  to  LAMBOA-CYHALOTHRit*— 

Continued 


Population 
Subgroup 

cPAD  mg/i<g/day 

%  cPAD  (Food) 

Surface  Water  EEC  (ppb) 

Ground  Water 
EEC  (ppb) 

Chronic  DWLOC 

(ppb) 

Child  (1-6 
years  okj) 

0.001 

22 

0.098 

0.012 

8 

U.S.  popu- 
lation 

0.001 

8 

0.096 

0.012 

32 

3.  Short-  and  Intermediate-term  risk. 
Short-  and  intermediate-term  aggregate 
exposure  takes  into  account  residential 
exposure  plus  chronic  exposure  to  food 
and  water  (considered  to  be  a 
background  exposiure  level).  Lambda- 
cyhalothrin  is  currently  registered  for 
use  that  could  result  in  short-  and 
intermediate-term  residential  exposure 
and  the  Agency  has  determined  that  it 
is  appropriate  to  aggregate  chronic  food 


and  Water  and  short-  and  intermediate- 
term  exposures  for  lambda-cyhalothrin. 

Using  the  exposure  assumptions 
described  in  this  imit  for  short-  and 
intermediate-term  exposures,  EPA  has 
concluded  that  food  and  residential 
exposures  aggregated  result  in  aggregate 
MOEs  listed  in  Table  5  below,  l^se 
aggregate  MOEs  do  not  exceed  the 
Agency's  level  of  concern  for  aggregate 
exposure  to  food  and  residential  uses.  In 


addition,  short-  and  intermeidate-term 
DWLOCs  were  calculated  and  compared 
to  the  EECs  for  chronic  exposure  of 
lambda-cyhalothrin  in  ground  and 
surface  water.  After  calculating 
DWLOCs  and  comparing  them  to  the 
EECs  for  surface  and  ground  water,  EPA 
does  not  expect  short-  and  itermediate- 
term  aggregate  exposure  to  exceed  the 
Agency's  level  of  concern,  as  shown  in 
the  following  Table  5: 


Table  5.— Aggregate  Risk  Assessment  for  Short-Term  and  Intermediate  Term  Exposure  to  Lambda- 

Cyhalothrin 


Population  Subgroup 

Aggregate 
MOE(Food 
♦  Residen- 
tial) 

Aggregate 

Levelof 

Concern 

(LOC) 

Surface 

Water  EEC 

(ppb) 

Ground 
Water  EEC 

(ppb) 

Short-Tenn 

DWLOC 

(ppb) 

Infant 

315 

149 

0.096 

0.012 

7 

Child 

239 

172 

0.098 

0.012 

6 

General  Population 

867 

113 

0.098 

0.012 

31 

5.  Aggregate  cancer  risk  for  U.S. 
population.  The  database  for 
carcinogenicity  is  considered  complete, 
no  additional  studies  are  required  at  this 
time.  The  requirements  for 
carcinogenicity  studies  in  the  rat  and 
the  mouse  with  lambda-cyhalothrin 
have  been  satisfied  by  a  combined 
chronic/carcinogenicity  study  in  rats 
and  a  carcinogenicity  study  in  mice, 
both  conducted  with  cyhalothrin. 
Although  mice  should  have  been  tested 
at  a  higher  dose,  it  was  determined  that 
there  was  not  enough  toxicological 
concern  to  warrant  a  requirement  for  a 
new  carcinogenicity  study  in  mice. 
Lambda-cyhalothrin  is  classified  as  a 
Group  D  chemical  (not  classifiable  as  to 
human  carcinogenicity). 

Under  the  conditions  of  the  studies, 
lambda-cyhalothrin  is  not  considered  to 
be  carcinogenic  in  either  rats  or  mice. 
However,  there  has  been  a  question 
concerning  a  slight  but  not  statistically 
significant  increase  in  mammary  tumors 
in  the  mouse  study.  In  that  study,  the 
dose  levels  were  not  sufficiently  high  to 
totally  rule  these  out.  Nevertheless,  it  is 
determined  that  there  is  not  a  sufficient 
toxicological  concern  to  ask  for  a  new 


study  for  the  following  reasons:  an 
examination  of  the  evidence  of 
carcinogenicity  with  other  pyrethroids 
showed  no  increases  in  mammary 
tumors  with  any  other  pyrethroid.  In 
addition,  from  a  mode  of  action 
standpoint,  the  primary  effect  of  the 
pyrethroids  is  on  the  neuromuscular 
system.  Pyrethroids  generally  stimulate 
nerve  cells  to  produce  repetitive 
discharges  which  are  caused  by  their 
action  on  the  sodium  channel. 
Mammary  gland  carcinogenesis  in  the 
rodent  can  be  caused  by  either 
mutagenesis  or  by  a  hormonal 
imbalance  leading  to  elevated  or 
prolonged  exposure  to  estrogen.  There  is 
no  evidence  that  the  pyrethroid  mode  of 
action  leads  to  a  hormonal  imbalance 
and  laftibda-cyhalothrin  has  not  been 
shown  to  be  a  DNA  reactive  mutagen. 
For  these  reasons,  it  is  unlikely  that  a 
repeat  mouse  study  on  lambda- 
cyhalothrin  would  provide  any 
additional  evidence.  Therefore,  a  risk 
assessment  for  potential  carcinogenicity 
to  humans  is  not  required. 

6.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 


no  harm  will  result  to  the  general 
population,  and  to  infants  and  children 
from  aggregate  exposure  to  lambda- 
cyhalothrin  residues. 

IV.  Other  Considerations 

A.  Analytical  Enforcement  Methodology 

Adequate  enforcement  methods  are 
available  for  determination  of  lambda- 
cyhalothrin  residues  in  plant  and 
animal  commodities.  ICI  Method  81 
(PRAM  81)  is  used  to  determine  the 
residues  of  lambda-cyhalothrin  and  its 
epimer  in  plant  matrices  and  IQ 
Method  86  is  used  to  determine  residues 
of  lambda-cyhalothrin  and  its  epimer  in 
animal  matrices.  Both  methods  have 
been  validated  by  EPA  as  adequate 
enforcement  methods  for  determination 
of  parent  lambda-cyhalothrin  and  its 
epimer  in  the  respective  matrices.  ICI 
Method  96  is  used  to  determine  lambda- 
cyhalothrin  metabolites  in  meat,  milk, 
poultry  and  eggs.  The  LOQ  for  all  three 
methods  is  0.01  ppm. 

B.  International  Residue  Limits 

There  are  currently  no  Mexican, 
Canadian  or  Codex  maximum  residue 
limits  (MRLs)  for  lambda-cyhalothrin. 
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There  are  MRLs  for  cyhalothrin  from 
which  lambda-cyhalothrin  is  derived  as 
an  enriched  isomer. 

C.  Magnitude  of  Residue 

Residue  field  trial  data  are  adequate  to 
support  the  established  and  proposed 
lambda-cyhalothrin  tolerances.  The 
Monte  Carlo  methods  for  acute  dietary 
analyses  for  cattle  (beef  and  dairy)  to 
select  the  feed  items  comprising  the 
potential  cattle  diets  and  associated 
residues  have  been  previously  reviewed 
and  found  acceptable.  The  nature  of  the 
residues  of  lambda-cyhalothrin  in  plants 
and  animals  is  understood.  Quantifiable 
residues  are  expected  on  most  treated 
commodities. 

V.  Conclusion 

Therefore,  the  tolerance  is  established 
for  residues  of  lambda-cyhalothrin,  in  or 
on  almond,  hulls  at  1.5  ppm;  apple 
pomace,  wet  at  2.50  ppm;  avocados 
(imported)  at  0.20  ppm;  canola,  seed  at 
0.15  ppm;  fruit,  pome,  group  at  0.3  ppm; 
fruit,  stone,  group  at  0.50  ppm;  nut,  tree, 
group  at  0.05  ppm;  peanut,  hay  at  3.0 
ppm;  peas  and  beans  -  dried  shelled, 
(except  soybean),  subgroup  at  0.1  ppm 
;  peas  and  beans  -  succulent  shelled, 
subgroup  at  0.01  ppm;  sorghum,  grain, 
forage  at  0.3  ppm;  sorghum,  grain, 
stover  at  0.5  ppm;  sugarcane  at  0.05 
ppm;  vegetables,  fruiting,  group  (except 
cucurbits)  at  0.2  ppm;  and  vegetables, 
legumes,  edible  podded  subgroup  at  0.2 
ppm. 

VI.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996.  EPA  will 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  from  the  requirement  of  a 
tolerance  issued  by  EPA  imder  new 
section  408(d),  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 


accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  ID  number 
OPP-2002-0204  in  the  subject  line  on 
the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  November  26,  2002. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900C), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460.  You  may  also  deliver  your 
written  request  to  the  Office  of  the 
Hearing  Clerk  in  Rm.  104,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA.  The  Office  of  the  Hearing 
Clerk  is  open  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Office  of  the  Hearing  Clerk  is  (703)  603- 
0061. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 


of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  HoUins,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  VI. A.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I. B. 2^ Mail  your 
copies,  identified  by  docket  ID  number 
OPP-2002-0204  to:  Public  Information 
and  Records  Integrity  Branch, 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460.  In  person  or  by 
courier,  bring  a  copy  to  the  location  of 
the  PIRIB  described  in  Unit  I.B.2.  You 
may  also  send  an  electronic  copy  of 
your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 
ASCn  file  format.  Do  not  include  any 
CBI  in  your  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  your 
request  at  many  Federal  Depository 
Libraries. 

B.  When  Will  the  Agency  Gmnt  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  foUovtdng: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  accoimt 
imcontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  maimer  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Vn.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  a  tolerance 
imder  FFDCA  section  408(d)  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (0MB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
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October  4, 1993).  Because  this  rule  has 
been  exempted  from  review  under 
Executive  Order  12866  due  to  its  lack  of 
significance,  this  rule  is  not  subject  to 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  (66  FR  28355,  May 
22,  2001).  This  final  rule  does  not 
contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104—4).  Nor  does  it  require  any 
special  considerations  under  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994);  or  OMB  review  or  any  Agency 
action  imder  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Heoith  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997). 
This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  volimtary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  petition 
under  FFDCA  section  400(d),  such  as 
the  tolerance  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  In  addition,  the 
Agency  has  determined  that  this  action 
will  not  have  a  substantial  direct  effect 
on  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 


levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n)(4). 
For  these  same  reasons,  the  Agency  has 
determined  that  this  rule  does  not  have 
any  "tribal  implications"  as  described 
in  Executive  Order  13175,  entitled 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (65  FR 
67249,  November  6,  2000).  Executive 
Order  13175,  requires  EPA  to  develop 
an  accountable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

Vm.  Submission  to  Congress  and  the 
Comptroller  General  ^ 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subfects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 


and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  September  20.  2002. 

Peter  Caulkins, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— (AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346(a)  and 
371. 


2.  Section  180.438  is  amended  by 
adding  new  commodities  to  the  table  in 
paragraph  (a)(1)  to  read  as  follows,  and 
by  removing  the  entry  for  "sugarcane" 
from  the  table  in  paragraph  (b). 

f  180.438    Lambda-Cyhalothrtn;  tolerancM 
for  retiduM. 

(a)*     *    * 
(1)  *     •     * 


Commodity 

Parts  per 
million 

•          •          •          • 
Almond,  hulls  

1.5 

Apple  pomace,  wet 

•          •          •          • 

Avocados  (imported)  

2.S0 
020 

•          •          ■          • 

Canola  

Canola,  oil 

1.0 
2.0 

•  •          •          • 

Fruit,  pome,  group 

Fruit,  stone,  group  

•  •                     •                    • 

Nut,  tree,  group  

•  •                    •                    • 

Pea  and  bean,  dried 
shelled, (except  soytiean), 
subgroup 

Pea  and  bean,  succulent 
shelled,  subgroup , 

Peanut,  hay  

•  •                    •                    • 

Sorghum,  grain,  forage 

Sorghum,  grain,  stover 

•  •           •           • 

Sugarcane  

•  •          •          • 

Vegetables,  fruiting,  group  (ex- 
cept cucurbits) 

0.30 
0.50 

0.05 

0.10 

0.01 
3.0 

• 

0.30 
0.50 

• 

0.05 
0.20 

Vegetables,  legume,  edible 
podded,  sutxirouo 

0.20 

*                     *                     •                    • 

• 

[FR  Doc.  02-24486  Filed  9-26-02:  8:45  a.m.) 
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ENVIRONMENTAL  PROTECTION 
AGENCY  I 

40  CFR  Part  180 
[OPP-2002-0221;  FRL-7199-2] 

DImethomorph;  Pesticide  Toierances 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 


SUMMARY:  This  regulation  establishes 
tolerances  for  residues  of  dimethomorph 
in  or  on  hop,  dried  cones  at  60  parts  per 
million  (ppm);  lettuce,  leaf  and  lettuce, 
head  at  10  ppm;  vegetable,  cucurbit, 
group  at  0.5  ppm;  and  vegetable,  bulb, 
group  at  2.0  ppm.  The  Interregional 
Research  Project  Nxmiber  4  (IR-4) 
requested  these  tolerances  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act, 
as  amended  by  the  Food  Quality 
Protection  Act  of  1996. 
DATES:  This  regvdation  is  effective 
September  27,  2002.  Objections  and 
requests  for  hearings,  identified  by 
docket  ID  number  OPP-2002-0221, 
must  be  received  on  or  before  November 
26,  2002. 

ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  in  person,  or  by  coiuier.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  VI.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  your  objections 
and  hearing  requests  must  identify 
docket  ID  number  OPP-2002-0221  in 
the  subject  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Hoyt  Jamerson,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave., 
NW.. Washington,  DC  20460;  telephone 
number:  (703)  308-9368;  e-mail  address: 
jainerson.hoyt@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Cat- 
egories 

NAICS 

Examples  of  Poten- 
tially Affected  Enti- 
ties 

Industry 

111 

112 

311 

32532 

Crop  production 
Animal  production 
Food  manufacturing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information.  Including  Copies  of  this 
Document  and  Other  Related 
Document? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  firom 
the  EPA  Internet  home  page  at  http:// 
www.epa.gov/.  To  access  diis  document, 
on  the  home  page  select  "Laws  and 
Regulations",  "Regulations  and 
Proposed  Rules,"  and  then  look  up  the 
entry  for  this  document  under  the 
"Federal  Register — Envirorunental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  A  frequently 
updated  electronic  version  of  40  CFR 
part  180  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/ 
cfrhtml  00/Title_40/40cfrl  80_00.html,  a 
beta  site  currently  under  development. 
To  access  the  OPPTS  Harmonized 
Guidelines  referenced  in  this  docimient, 
go  directly  to  the  guidelines  at  http:// 
www.epa.gov/opptsfrs/bome/ 
guidelin.htm. 

2.  In  person.  The  Agency  has 
established  an  ofiicial  record  for  this 
action  under  docket  ID  number  OPP- 
2002-0221.  The  official  record  consists 
of  the  documents  specifically  referenced 
in  this  action,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  Confidential 
Business  Information  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  clciimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119.  Crystal  Mall 
#2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 


holidays.  The  PIRIB  telephone  number 
is  (703)  305-5805. 

n.  Background  and  Statutoiy  Findings 

In  the  Federal  Register  of  August  21, 
2002  (67  FR  54192)  (FRL-7191-1),  EPA 
issued  a  notice  pursuant  to  section  408 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA),  21  U.S.C.  346a,  as 
amended  by  the  Food  Quality  Protection 
Act  of  1996  (FQPA)  (Public  Law  104- 
170),  announcing  the  filing  of  pesticide 
petitions  (PP  0E6178,  2E6386,  2E6410, 
2E6432)  by  IR-4,  681  U.S.  Highway  1 
South,  North  Brunswick,  NJ  08902- 
3390.  This  notice  included  a  siunmary 
of  the  petitions  prepared  by  BASF 
Corporation,  Research  Triangle  Park, 
NC,  the  registrant.  There  were  no 
comments  received  in  response  to  the 
notice  of  filing.  

The  petitions  requested  that  40  CFR 
180.493  be  amended  by  establishing 
tolerances  for  residues  of  the  fungicide 
dimethomorph,  [[(E,Z)4-[3-(4- 
chlorophenyl)-3-(3,4-dimethoxyphenyl)- 
l-oxo-2-propenyl]moipholine]],  in  or  on 
the  following  food  commodities: 

1.  PP  0E6178  proposed  a  tolerance  for 
hop,  dried  cones  at  60  ppm.  This 
tolerance  replaces  the  existing  tolerance 
for  hops,  cones,  dried  at  60  ppm.  There 
were  no  U.S.  registrations  for  use  of 
dimethomorph  on  hops  when  the 
existing  tolerance  was  established.  IR-4 
provided  magnitude  of  residue  studies 
and  has  requested  a  new  tolerance  for 
hop,  dried  cones  at  60  ppm  in  support 
of  U.S.  registration  for  hops. 

2.  PP  2E6386  proposed  a  tolerance  for 
lettuce,  leaf  and  lettuce,  head  at  10  ppm. 

3.  PP  2E6410  proposed  a  tolerance  for 
vegetable,  cucurbit,  group  at  0.5  ppm. 

4.  PP  2E6432  proposed  a  tolerance  for 
vegetable,  bvdb,  group  at  2.0  ppm. 

Section  408(b)(2){A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposiu^  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
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exposi^  to  the  pesticide  chemical        . ,; 
residuie...." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  and  a 
complete  description  of  the  risk 
assessment  process,  see  the  final  rule  on 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26, 1997)  (FRL-5754- 
7). 

m.  Aggregate  Risk  Assessment  and 
Determination  of  Safiety 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 


scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  and  to  make  a  determination 
on  aggregate  exposine,  consistent  with 
section  408(b)(2),  for  tolerances  for 
residues  of  dimethomorph  on  hop,  dried 
cones  at  60  ppm;  lettuce,  leaf  and 
lettuce,  head  at  10  ppm;  vegetable, 
cucurbit,  group  at  0.5  ppm;  and 
vegetable,  bulb,  group  at  2.0  ppm.  EPA's 
assessment  of  exposiires  and  risks 
associated  with  establishing  the 
tolerances  follows. 


A.  Toxicological  Profile        ,»t.',.- 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  dimethomorph 
are  discussed  in  the  following  Table  1 
as  well  as  the  no  observed  adverse  effect 
level  (NOAEL)  and  the  lowest  observed 
adverse  effect  level  (LOAEL)  from  the 
toxicity  studies  reviewed. 


Table  1.— Subchronic,  Chronic,  and  Other  Toxicity 


Guideline  No. 

Study  Type 

Results 

870.3100 

90-Day  oral  toxicity  ro- 
dents 

NOAEL  =  73  milllgrams/kilogram/day  (mg/kg/day)  for  nwles,  and  82  mg/kg^day  for 
females.  A  LOAEL  was  not  established,  because  the  highest  dose  tested  pro- 
duced no  biologically  significant  effect. 

870.3150 

90-Day  oral  toxicity  in 
nonrodents 

NOAEL  =  15  mg/kg/day 

LOAEL  =  43  mg/kg/day  based  on  a  decrease  In  the  at)80lute  and  relative  weights  of 

the  prostate  and  possible  IhreshoW  liver  effects  (increased  alkaline  phosphatase 

activity  at  weeks  6  and  13). 

870.3700 

Prenatal  developmental  in 
rodents 

Maternal  NOAEL  -  60  mg/kg/daylOAEL  =  160  mg/kg/day  based  on  based  on  de- 
creased mean  tx)dy  weight  on  gestatton  days  10-15;  decreased  body  weight  gain 
on  gestation  days  10-15,  decreased  food  consumption  days  6-15  DevelopnDental 
t^AEL  =  60  mg/kg/dayLOAEL  =  160  mg/kg/day  based  on  increased  resorptkxis. 

870.3700 

Prenatal  developmental  in 
nonrodents 

Matemal  NOAEL  =  300  mg/kg/day 

LOAEL  =  650  mg/kg/day  based  on  decreased  body  weights  and  body  weight  gain. 
Developmental  NOAEL  =  650  n)g/kg/day.  No  developmental  toxicity  was  observed  in 
this  study. 

870.3800 

Reproduction  and  fertility 
effects 

Parental/Systemk:  rK}AEL  =  20.8  mg/kg/day  in  nrwies  and  24  mg/kg/day  in  females. 

LOAEL  =  69  mg/kg/day  for  males  and  79.3  nr)g/kg/day  for  females  based  on  de- 
creased body  weights  and  body  weight  gain. 

Reproductive  NOAEL  =  69  mg/kg/day  for  males  and  79.3  mg/kg/day  for  females 
(highest  dose  tested). 

Offspring  NOAEL  =  20.8  mg/kg/day  for  males  and  24  mg/kg/day  for  females. 

LOAEL  =  69  mg/kg/day  for  males  and  79.3  mg/kg/day  for  females  based  on  delayed 
incisor  eruption  at  day  10  postpartum. 

870.4100 

Chronic  toxicity  rodents 

NOAEL  =  11.9  mgrt(g/day  for  females  and  36.2  mg/kg/day  for  males  LOAEL  =  57.7 
mg/kg/day  for  female  rats  based  on  decreased  body  weight  and  a  significant  in- 
crease in  the  incidence  of  ground  glass  foci  in  the  liver,  and  99.9  mg/kg/day  for 
male  rats  based  on  decreased  body  weight  and  increased  incidence  of  arteritis. 

870.4100 

Chronic  toxicity  dogs 

NOAEL  =  14.7  mg/kg/day  for  males  and  15.7  mg/kg/day  for  females.  LOAEL  =  44 
mg/kg/day  for  males  and  47  mg/kg/day  for  females  based  on  based  on  decreased 
prostate  weight  in  males. 

870.4200 

Carcinogenicity  rats 

NOAEL  =  33.9  mg/kg/day  for  males  and  1 1 .4  mg/kg/day  for  females 
LOAEL  =  94.6  mg/kg/day  for  males  and  46.3  nrig/kg/day  for  females  based  on  de- 
creased body  weight  gain.The  test  material  had  no  significant  effect  on  the  devel- 
opment of  neoplasms  in  male  or  female  rats  at  the  doses  tested.  Dinr)ett)onK>rph 
was  tested  at  adequate  doses  based  on  signifk:ant  decreases  in  body  weight 
(17%  and  13%)  and  body  weight  gains  (27%  and  14%)  in  fenuiles  and  males,  re- 
spectively, in  the  high  dose  groups. 

870.4300 

Carcinogenicity  mice 

There  were  no  treatment-related  increases  in  the  incidence  of  any  neoplastk:  le- 
stons.  The  chemnal  was  adequately  tested  based  on  decreased  body  weight  gain 
at  1.000  mg/kg/day.  The  NOAEL  for  systems  toxk%  is  100  mg/kg/day. 
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Table  1 .— Subchronic,  Chronic,  and  Other  Toxicity— Continued 


Guideline  No. 


870.7485 


Study  Type 


Gene  Mutafion/Cylo- 
genetics/Other  Effects 


Metabolism  and  phar- 
macokinetics 


870.7600 


Demnal  penetration 


Results 


Dimethomorph  did  not  cause  gene  mutations  in  Salmonella  or  E.  coli  bacterial 
strains,  as  well  as  in  mammalian  gene  mutation  studies.  It  was  negative  for  stmc- 
turat  chromosomal  aberrations  in  the  mouse  micronucleus  assay  at  up  to  5,000 
mg/kg  after  oral  treatment,  and  up  to  200  mg/kg  when  administered 
intraperitoneally.  However,  dimethomorph  gave  positive  responses  when  tested  in 
Chinese  hamster  lung  at  high  doses.  Dimethomorph  was  weakly  positive  when 
tested  in  human  lymphocytes  when  treated  up  to  the  highly  toxic  dose  of  422 
micrograms/milliliter,  but  was  negative  in  the  absence  of  activation  at  all  doses. 
Dimethomorph  was  negative  in  the  cell  transfonnation  assay  in  Syrian  hamster 
embryo  cells  with  and  wittiout  activation  at  up  to  cytotoxic  levels. 


Oral  administration  of  dimethomorph  results  in  rapid  excretion  into  the  urine  and 
feces  of  rats.  For  all  treatment  protocols,  most  (80-90%)  of  the  radiolabel  adminis- 
tered was  excreted  in  the  feces.  A  considerably  smaller  amount  (6-16%)  was  ex- 
creted in  the  urine  and  only  minimal  levels  (0.1-0.4%)  were  detected  in  the  or- 
gans and  tissues.  Rapid  absorption  may  be  inferred  by  the  rapid  excretion  of  me- 
tabolites in  the  urine  and  bile.  Retention  of  dimethomorph  or  i'»C-dimethomorph- 
derived  radioactivity  was  generally  <1%  for  most  tissues  although  the  liver  exhib- 
ited slightly  higher  levels  (1.4%).  Urinary  metabolites  resulted  from  demethylation 
of  the  dimethoxyphenyl  ring  and  oxidation  of  the  morphdine  ring.  Biliary  excretion 
exhibited  first-order  kinetics  with  a  low-dose  (10  mg/kg)  half-life  of  approximately  3 
hours  and  a  high-dose  (500  mg/kg)  half-life  of  1 1  hours  for  males  and  about  6 
hours  for  females.  Biliary  metabolites  accounted  for  most  of  the  fecal  excretion  fol- 
lowing low-dose  treatment.  The  major  biliary  metabolites  were  glucuronides  of  one 
and  possibly  two  of  the  compounds  produced  by  demethylation  of  tf>e 
dimethoxyphenyl  ring.  


In  a  dermal  penetration  study,  radio-labefed  i*C-dimethomorph  in  water  was  admin- 
istered dermally  to  4  male  SD  rats/group  for  8  hours  at  doses  of  7.73  (2.5%  w/v 
aqueous  suspension)  or  79.62  mg/kg  (25%  w/v  aqueous  suspension).  Dermal  ab- 
sorption was  0.05%,  0.07%  and  0.27%  of  the  administered  dose  from  rats  4,  8, 
and  24  hours  after  dermal  treatment  at  7.73  mg/kg,  and  0.02%,  0.16%  and  0.12% 
of  the  dose  at  79.62  mg/kg.  Six  days  after  treatment  the  percent  total  absorption 
of  the  dose  in  the  7.73  and  79.62  mg/kg  was  4.76  and  1.20  percent  respectively. 


B.  Toxicological  Endpoints 

The  dose  at  which  no  adverse  effects 
are  observed  (the  NOAEL)  from  the 
toxicology  study  identified  as 
appropriate  for  use  in  risk  assessment  is 
used  to  estimate  the  toxicological  level 
of  concern  (LOG).  However,  the  lowest 
dose  at  which  adverse  effects  of  concern 
are  identified  (the  LOAEL)  is  sometimes 
used  for  risk  assessment  if  no  NOAEL 
was  achieved  in  the  toxicology  study 
selected.  An  uncertainty  factor  (UF)  is 
applied  to  reflect  uncertainties  inherent 
in  the  extrapolation  from  laboratory 
animal  data  to  humans  and  in  the 
variations  in  sensitivity  among  members 
of  the  human  population  as  well  as 
other  unknowns.  An  UF  of  100  is 
routinely  used,  lOX  to  accoimt  for 
interspecies  differences  and  lOX  for 
intraspecies  differences. 

For  dietary  risk  assessment  (other 
than  cancer)  the  Agency  uses  the  UF  to 
calculate  an  acute  or  chronic  reference 


dose  (acute  RfD  or  chronic  RfD)  where 
the  RfD  is  equal  to  the  NOAEL  divided 
by  the  appropriate  UF  (RfD  =  NOAEL/ 
UF).  Where  an  additional  safety  factor  is 
retained  due  to  concerns  unique  to  the 
FQPA.  this  additional  factor  is  applied 
to  the  RfD  by  dividing  the  RfD  by  such 
additional  factor.  The  acute  or  chronic 
Population  Adjusted  Dose  (aPAD  or 
cPAD)  is  a  modification  of  the  RfD  to 
accommodate  this  type  of  FQPA  Safety 
Factor. 

For  non-dietary  risk  assessments 
(other  than  cancer)  the  UF  is  used  to 
determine  the  LOG.  For  example,  when 
100  is  the  appropriate  UF  (lOX  to 
account  for  interspecies  differences  and 
lOX  for  intraspecies  differences)  the 
LOG  is  100.  To  estimate  risk,  a  ratio  of 
the  NOAEL  to  exposures  (margin  of 
exposure  (MOE)  =  NOAEL/exposure)  is 
calculated  and  compared  to  the  LOG. 

The  linear  default  risk  methodology 
(Q*)  is  the  primary  method  oirrently 
used  by  the  Agency  to  quantify 


carcinogenic  risk^The  Q*  approach 
assumes  that  any  amount  of  exposure 
will  lead  to  some  degree  of  cancer  risk. 
A  Q*  is  calculated  and  used  to  estimate 
risk  which  represents  a  probability  of 
occurrence  of  additional  cancer  cases 
(e.g.,  risk  is  expressed  as  1  x  10-*  or  one 
in  a  million).  Under  certain  specific 
circumstances,  MOE  calculations  will 
be  used  for  the  carcinogenic  risk 
assessment.  In  this  non-linear  approach, 
a  "point  of  departure"  is  identified 
below  which  carcinogenic  effects  are 
not  expected.  The  point  of  departure  is 
tjrpically  a  NOAEL  based  on  an 
endpoint  related  to  cancer  effects 
though  it  may  be  a  different  value 
derived  firom  the  dose  response  ciuve. 
To  estimate  risk,  a  ratio  of  the  point  of 
departure  to  exposure  (MOEcancer  =  point 
of  departure/exposures)  is  calculated.  A 
summary  of  the  toxicological  endpoints 
for  dimethomorph  used  for  human  risk 
assessment  is  shown  in  the  following 
Table  2: 
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Table  2.— Summary  of  Toxicological  Dose  and  Endpoints  for  Dimethomorph  for  Use  in  Human  Risk 

Assessment 


Exposure  Scenario 

Dose  Used  in  Risk  Assess- 
ment, UF 

FQPA  SF*  and  Level  of 
Concern  for  Risk  /Assess- 
ment 

Study  and  Toxkx)k)gical  Effects 

Acute  Dietary 

Not  applicable. 

Not  applk^ble. 

No  effects  attributable  to  a  single  exposure 
(dose)  were  observed  from  oral  toxicity  stud- 
ies including  devetopmental  toxk:ity  studies. 

Chronic  Oietaryall  populations 

N0AEL=11  mg/kg/day 
UF  =  100 

Chronk:  HtU  =  0.1  mg/kg/ 
day 

FQPASF  =  1X 
cPAD  =  chronk;  RfD/FQPA 
SFsO.1  mg/kg/day 

Rat  carcinogenk:ity  study 

LOAEL  =  46.3  mg/kg/day  based  on  decreased 
body  weight  and  statistk:ally  signifrcant  in- 
creases in  liver  leswns  in  female  rats. 

Short-term  Dermal  (1  to  7  , 
days)(Resklential) 

oral  study 

NOAEL  =  60  mg/kg/day 

(dermal  absorption  factor 

=  5%). 

LOC  for  MOE  =  100 

Devek)pmental  Toxk%  Study  in  the  rat 
LOAEL  =  160  mk/kg/day  based  on  decreased 
body  weight,  decreased  body  weight  gain, 
and  decreased  food  consumption. 

lntem>ediate  -Terni  Dermal  (1 
week  to  several 
months)(Residential) 

Oral  study 

NOAEL  =  15  mg/kg/day 

(dermal  absorption  factor 

=  5% 

Not  appicable. 

Subchronk:  Feeding  Study  in  Dogs 

LOAEL  =  43  mg/kg/day  based  on  decreased 

absolule  and  relative  prostate  weigtit  and 

possibie  threshoM  liver  effects. 

Long-Term  Dermal  (several 
months  to  lifetime) 

Not  applicabie. 

Not  appik»ble. 

The  use  pattern  does  not  indk»te  a  concem 
for  tong-term  exposure/risk. 

Short-Temi  Jnhalatk)n  (1  to  7 
days) 

Oral  study 

NOAEL  =  60  mg/kg/day  (In- 

halatkx)  absorption  factor 

=  100%) 

LOC  for  MOE  =  100 

Devetopmental  Toxk:ity  Study  in  the  Rat 
LOAEL  =  160  mg/kg/day  based  on  decreased 
body  weight,  decreased  body  wetght  gain, 
and  decreased  food  consumptkxi. 

Intermediate-Term  Inhalation  (1 
week  to  several  months) 

Oral  study 

NOAEL  =  15  mg/kg/day  (in- 
■   halatk>n  absorptkm  rate  = 
100%) 

LOC  for  MOE  =  100 

Subchronk:  Feeding  Study  in  Dogs 

LOAEL  =  43  mg/kg/day  based  on  decreased 

absolute  and  relative  prostrate  weight  and 

possibie  threshokj  Hver  effects. 

Long-Term  Inhalatran  (several 
months  to  lifetime) 

Not  applk^able. 

Not  applk:able. 

The  use  patterns  do  not  indfcate  a  concem  for 
tong-tenn  exposure/risk. 

Cancer  (oral,  dermal,  inhalation) 

Not  applk:able. 

Not  applk^ble. 

Dinr>ethomorph  was  classified  as  Not  Likelyto 
be  a  human  carcinogen.  This  classification  is 
based  on  the  lack  of  evidence  of  carono- 
genk%  in  mne  and  rats  when  tested  at 
doses  that  were  judged  to  be  adequate  to 
assess  carcinogenk:ity. 

*  The  reference  to  the  FQPA  Safety  Factor  refers  to  any  additional  safety  factor  retained  due  to  concems  unk^ue  to  the  FQPA. 


C.  Exposure  Assessment 

1 .  Dietary  exposure  from  food  and 
feed  uses.  Tolerances  have  been 
established  (40  GFR  180.493)  for  the 
residues  of  dimethomorph,  in  or  on 
grape  at  3.5  ppm;  hops,  cones,  dried  at 
60  ppm;  raisins  at  6.0  ppm;  potato  at 
0.05  ppm;  potato,  wet  peel  at  0.15  ppm; 
tomato  at  0.5  ppm  and  tomato,  paste  at 
1.0  ppm.  There  were  no  U.S. 
registrations  for  grape,  hop,  or  raisins  at 
the  time  the  tolerances  were  established 
for  these  food  commodities.  Time- 
limited  tolerances  are  established  for 
residues  of  dimethomorph  in  or  on 
cantaloupe,  cucumber,  squash,  and 
watermelon  at  1.0  ppm  in  connection 
with  the  use  of  the  pesticide  imder 
section  18  em^^ency  exemptions.  Risk 
assessments  were  conducted  by  EPA  to 


assess  dietary  exposures  fi'om 
dimethomorph  in  food  as  follows: 

i.  Acute  exposure.  Acute  dietary  risk 
assessments  are  performed  for  a  food- 
use  pesticide  if  a  toxicological  study  has 
indicated  the  possibility  of  an  effect  of 
concem  occurring  as  a  result  of  a  one 
day  or  single  exposure.  An  acute 
exposure  assessment  was  not  performed 
since  no  effects  attributable  to  a  single 
exposure  (dose)  were  observed  from  oral 
toxicity  studies. 

ii.  Chronic  exposure.  In  conducting 
this  chronic  dietary  risk  assessment  the 
Dietary  Exposure  Evaluation  Model 
(DEEM®)  analysis  evaluated  the 
individual  food  consumption  as 
reported  by  respondents  in  the  USDA 
1989-1992  nationwide  Gontinuing 
Surveys  of  Food  Intake  by  Individuals 
(GSFII)  and  acciunulated  exposure  to 
the  chemical  for  each  commodity.  The 


chronic  exposure  assessment  is  based 
on  very  conservative  assumptions  that 
all  commodities  that  have  tolerances  for 
dimethomorph  and  the  commodities 
included  in  this  action  will  contain 
residues  (100  percent  crop  treated)  at 
the  tolerance  level. 

iii.  Cancer.  A  cancer  exposure 
assessment  was  not  performed  since 
dimethomorph  is  classified  as  Not 
Likely  to  be  a  human  carcinogen. 

2.  Dietary  exposure  from  drinking 
water.  The  Agency  lacks  sufficient 
monitoring  exposure  data  to  complete  a 
comprehensive  dietary  exposure 
analysis  and  risk  assessment  for 
dimethomorph  in  drinking  water. 
Because  the  Agency  does  not  have 
comprehensive  monitoring  data, 
drinking  water  concentration  estimates 
are  made  by  reliance  on  simulation  or 
modeling  taking  into  accoimt  data  on 
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the  physical  characteristics  of 
dimethomorph. 

The  Agency  uses  the  FQPA  Index 
Reservoir  Screening  Tool  (FIRST)  or  the 
Pesticide  Root  Zone  Model/Exposure 
Analysis  Modeling  System  [PKZM/ 
EXAMS),  to  produce  estimates  of 
pesticide  concentrations  in  an  index 
reservoir.  The  SCI-GROW  model  is  used 
to  predict  pesticide  concentrations  in 
shallow  groundwater.  For  a  screening- 
level  assessment  for  siuface  water  EPA 
will  use  FIRST  (a  tier  1  model)  before 
using  PRZM/EXAMS  (a  tier  2  model). 
The  FIRST  model  is  a  subset  of  the 
PRZM/EXAMS  model  that  uses  a 
specific  high-end  nmoff  scenario  for 
pesticides.  While  both  FIRST  and 
PRZM/EXAMS  incorporate  an  index 
reservoir  enviroiunent,  the  PRZM/ 
EXAMS  model  includes  a  percent  crop 
area  factor  as  an  adjustment  to  account 
for  the  maximum  percent  crop  coverage 
within  a  watershed  or  drainage  basin. 

None  of  these  models  include 
consideration  of  the  impact  processing 
(mixing,  dilution,  or  treatment)  of  raw 
water  for  distribution  as  drinking  water 
would  likely  have  on  the  removal  of 
pesticides  from  the  source  water.  The 
primary  use  of  these  models  by  the 
Agency  at  this  stage  is  to  provide  a 
screen  for  sorting  out  pesticides  for 
which  it  is  highly  unlikely  that  drinking 
water  concentrations  would  exceed 
human  health  levels  of  concern. 

Since  the  models  used  are  considered 
to  be  screening  tools  in  the  risk 
assessment  process,  the  Agency  does 
not  use  estimated  environmental 
concentrations  (EECs)  from  these 
models  to  quantify  drinking  water 
exposure  and  risk  as  a  %RfD  or  %PAD. 
Instead,  drinking  water  levels  of 
comparison  (DWLOCs)  are  calculated 
and  used  as  a  point  of  comparison 
against  the  model  estimates  of  a 
pesticide's  concentration  in  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposiue 
to  a  pesticide  in  food,  and  from 
residential  uses.  Since  DWLOCs  address 
total  aggregate  exposiue  to 
dimethomorph  they  are  further 
discussed  in  the  aggregate  risk  sections 
in  Unit  III.E  of  this  preamble. 

Based  on  the  FIRST  and  SCI-GROW 
.models  the  EECs  of  dimethomorph  for 
chronic  exposures  are  estimated  to  be 
28.5  ppb  parts  per  billion  (ppb)  for 
surface  water  and  0.30  ppb  for  ground 
water. 

3.  From  non-dietary  exposure.  The 
term  "residential  exposure"  is  used  in 
this  dociunent  to  refer  to  non- 
occupational, non-dietary  exposure 
(e.g.,  for  lawn  and  garden  pest  control, 
indoor  pest  control,  termiticides,  and 


flea  and  tick  control  on  pets). 
Dimethomorph  is  not  registered  for  use 
on  any  sites  that  would  result  in 
residential  exposme. 

4.  Cumulative  exposure  to  substances 
with  a  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  requfres  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
dimethomorph  has  a  conunon 
mechanism  of  toxicity  with  other 
substances  or  how  to  include  this 
pesticide  in  a  cumulative  risk 
assessment.  Unlike  other  pesticides  for 
which  EPA  has  foUowred  a  ciunulative 
risk  approach  based  on  a  common 
mechanism  of  toxicity,  dimethomorph 
does  not  appear  to  produce  a  toxic 
metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  dimethomorph  has  a 
common  mechanism  of  toxicity  with 
other  substances.  For  information 
regarding  EPA's  efforts  to  determine 
which  chemicals  have  a  common 
mechanism  of  toxicity  and  to  evaluate 
the  ciunulative  effects  of  such 
chemicals,  see  the  final  rule  for 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26, 1997). 

D.  Safety  Factor  for  Infants  and 
Children 

1.  In  general.  FFDCA  section  408 
provides  that  EPA  shall  apply  an 
additional  tenfold  margin  of  safety  for 
infants  and  children  in  the  case  of 
threshold  effects  to  account  for  prenatal 
and  postnatal  toxicity  and  the 
completeness  of  the  database  on  toxicity 
and  exposure  unless  EPA  determines 
that  a  different  margin  of  safety  will  be 
safe  for  infants  and  children.  Margins  of 
safety  are  incorporated  into  EPA  risk 
assessments  either  directly  through  use 
of  a  margin  of  exposure  (MOE)  analysis 
or  through  using  imcertainty  (safety) 
factors  in  calculating  a  dose  level  that 
poses  no  appreciable  risk  to  humans. 

2.  Prenatal  and  postnatal  sensitivity. 
The  developmental  and  reproductive 
toxicity  data  did  not  indicate  increased 
susceptibility  of  rats  or  rabbits  to  in 
utero  and/or  postnatal  exposxue. 

3.  Conclusion.  There  is  a  complete 
toxicity  database  for  dimethomorph  and 
exposure  data  are  complete  or  are 
estimated  based  on  data  that  reasonably 
accounts  for  potential  exposures.  EPA 
determined  that  the  lOX  safety  factor  to 
protect  infants  and  children  should  be 


reduced  to  IX.  The  FQPA  factor  was 
reduced  because: 

i.  The  toxicology  database  is 
complete;  the  developmental  and 
reproductive  toxicity  data  did  not  ^ 

indicate  increased  quantitative  or 
qualitative  susceptibility  of  rats  or 
rabbits  to  in  utero  and/or  postnatal 
exposure. 

ii.  A  developmental  neurotoxicity 
study  is  not  required  by  the  Agency. 
There  is  no  evidence  of  nemotojcicity  in 
the  ciurent  toxicity  database. 

iii.  The  dietary  (food  and  water) 
exposure  assessment  did  not  indicate  a 
concern  for  potential  risk  to  infants  and 
children  when  tolerance  level  residues 
were  used.  The  use  of  tolerance  level 
residues  results  in  an  overestimate  of 
dietary  exposure. 

iv.  Residential  exposure  is  not 
expected  since  dimethomorph  is  not 
registered  for  residential  use. 

E.  Aggregate  Risks  and  Determination  of 
Safety 

To  estimate  total  aggregate  exposure 
to  a  pesticide  from  food,  drinking  water, 
and  residential  uses,  the  Agency 
calculates  DWLOCs  which  are  used  as  a 
point  of  comparison  against  the  model 
estimates  of  a  pesticide's  concentration 
in  water  (EECs).  DWLOC  values  are  not 
regulatory  standards  for  drinking  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food  and  residential 
uses.  In  calculating  a  DWLOC,  the 
Agency  determines  how  much  of  the 
acceptable  exposiue  (i.e..  the  PAD)  is 
available  for  exposure  through  drinking 
water  [e.g.,  allowable  chronic  water 
exposure  (mg/kg/day)  =  cPAD  -  (average 
food  +  residential  exposiue)].  This 
allowable  exposiire  through  drinking 
water  is  used  to  calculate  a  DWLOC. 

A  DWLOC  will  vary  depending  on  the 
toxic  endpoint,  drinking  water 
consumption,  and  body  weights.  Default 
body  weights  and  consiunption  values 
as  used  by  the  U.S.  EPA  are  used  to 
calculate  DWLOCs:  2L/70  kg  (adult 
male),  2L/60  kg  (adult  female),  and  IL/ 
10  kg  (child).  Default  body  weights  and 
drinking  water  consumption  values  vary 
on  an  individual  basis.  This  variation 
will  be  taken  into  account  in  more 
refined  screening-level  and  quantitative 
drinking  water  exposure  assessments. 
Different  populations  vrill  have  different 
DWLOCs.  Generally,  a  DWLOC  is 
calciilated  for  each  type  of  risk 
assessment  used:  acute,  short-term, 
intermediate-term,  chronic,  and  cancer. 

When  EECs  for  surface  water  and 
groimdwater  are  less  than  the  calculated 
DWLOCs,  EPA  concludes  with 
reasonable  certainty  that  exposiires  to 
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the  pesticide  in  drinking  water  (when 
considered  along  with  other  sources  of 
exposure  for  which  EPA  has  reliable 
data)  would  not  result  in  imacceptable 
levels  of  aggregate  human  health  risk  at 
this  time.  Because  EPA  considers  the 
aggregate  risk  resulting  from  multiple 
exposure  pathways  associated  with  a 
pesticide's  uses,  levels  of  comparison  in 
drinking  water  may  vary  as  those  uses 
change.  If  new  uses  are  added  in  the 
futxu'e,  EPA  will  reassess  the  potential 
impacts  of  residues  of  the  pesticide  in 


drinking  water  as  a  part  of  the  aggregate 
risk  assessment  process. 

1.  Acute  risk.  An  appropriate 
endpoint  attributable  to  a  single 
exposure  for  the  general  U.S.  population 
(including  infants  and  children)  was  not 
identified.  An  acute  risk  assessment  was 
not  performed,  since  no  acute  risk  from 
dietary  exposure  is  expected. 

2.  Chronic  risk.  Using  the  exposure 
assumptions  described  in  this  unit  for 
chronic  exposure,  EPA  has  concluded 
that  exposiu-e  to  dimethomorph  from 
food  will  utilize  5%  of  the  cPAD  for  the 
U.S.  population,  6%  of  the  cPAD  for 


infants  less  than  1  year  old  and  10%  of 
the  cPAD  for  children  1  to  6  years  old, 
the  subpopulation  at  greatest  exposure. 
There  are  no  residential  uses  that  result 
in  chronic  residential  exposure  to 
dimethomorph.  In  addition,  there  is 
potential  for  chronic  dietary  exposure  to 
dimethomorph  in  drinking  water.  After 
calculating  DWLOCs  and  comparing 
them  to  the  EECs  for  siuface  and  groimd 
water,  EPA  does  not  expect  the 
aggregate  exposiu^  to  exceed  100%  of 
the  cPAD,  as  shown  in  the  following 
Table  3: 


Table  3.— Aggregate  Risk  Assessment  for  Chronic  (Non-Cancer)  Exposure  to  Dimethomorph 


Population  Subgroup 

cPADmgl 
kg/day 

%cPAD 
(Food) 

Surface 

Water  EEC 

(ppb) 

Ground 

Water  EEC 

(ppb) 

Chronic 

DWLOC 

(ppb) 

U.S.  Population 

0.10 

5 

28.5 

0.30 

3,300 

Intante,  less  than  1  year  old 

0.10 

6 

28.5 

0.30 

940 

Children,  1  to  6  years  old 

0.10 

10 

28.5 

0.30 

900 

Females  13  to  50  years  okJ 

0.10 

5 

28.5 

0.30 

2,900 

3.  Short-  and  intermediate-term  risk. 
Short-term  and  intermediate-term 
aggregate  exposure  takes  into  accoimt 
residential  exposiue  plus  chronic 
exposure  to  food  and  water  (considered 
to  be  a  backgroimd  exposure  level). 
Dimethomorph  is  not  registered  for  use 
on  any  sites  that  would  result  in 
residential  exposure.  Therefore,  the 
aggregate  risk  is  the  sum  of  the  risk  from 
food  and  water,  which  do  not  exceed 
the  Agency's  level  of  concern. 

4.  Aggregate  cancer  risk  for  U.S. 
population.  The  Agency  concludes  that 
piesticidal  uses  of  dimethomorph  are  not 
likely  to  pose  a  carcinogenic  hazard  to 
humans. 

5.  Determination  of  safety..  Based  on 
these  risk  assessments.  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  the  general 
population,  and  to  infants  and  children 
frt)m  aggregate  expbsiue  to 
dimethomorph  residues.  . 

IV.  Other  Considerations 

A.  Analytical  Enforcement  Methodology 

An  adequate  method  is  available  for 
enforcement  of  the  tolerances.  FAMS 
002-02  is  a  high  pressure  liquid 
chromatography  analytical  method  with 
ultraviolet  detection  and  is  adequate  for 
detemiining  residues  of  dimethomorph 
per  se.  The  method  has  been 
successfully  validated  by  the  Agency's 
Analytical  Laboratory.  'The  method  may 
be  requested  bom:  Paul  Golden,  U.S. 
EPA/OPP/BEAD/ACB,  Environmental 
Science  Center,  701  Mapes  Road.  Fort 


Meade,  MD  20755-5350;  telephone 
number:  410-305-2960;  FAX  410-305- 
3091;  e-mail  address:  RAM  Mailbox. 

B.  International  Residue  Umits 

There  are  no  established  or  proposed 
maximum  residue  limits  or  tolerances 
for  dimethomorph  in  or  on  hop,  dried 
cones;  lettuce,  leaf;  lettuce,  head; 
vegetable,  cucurbit,  group;  or  vegetable, 
bulb,  group. 

V.  Conclusion 

Therefore,  the  tolerance  is  established 
for  residues  of  dimethomorph,  [(E,Z)4- 
[3-(4-chlorophenyl)-3-(3,4- 
dimethoxyphenyl)-l-oxo-2- 
propenyl]morpholine]],  in  or  on  hop, 
dried  cones  at  60  ppm;  lettuce,  leaf  and 
lettuce,  head  at  10  ppm;  vegetable, 
cucurbit,  group  at  0.5  ppm;  and 
vegetable,  bulb,  group  at  2.0  ppm. 

VI.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996,  EPA  will 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 


The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regidation  for  an 
exemption  from  the  requirement  of  a 
tolerance  issued  by  EPA  under  new 
section  408(d),  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  ID  number 
OPP-2002-0221  in  the  subject  line  on 
the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  November  26,  2002. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  ff  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
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accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900C). 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave..  NW.,  Washington. 
DC  20460.  You  may  also  deliver  your 
written  request  to  the  Office  of  the 
Hearing  Clerk  in  Rm.  104.  Crystal  Mall 
#2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA.  The  Office  of  the  Hearing 
Clerk  is  open  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  telephone  niunber  for  the 
Office  of  the  Hearing  Clerk  is  (703)  603- 
0061. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also' pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at  . 
tompkins.jini@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  Hollins,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  VI. A.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.2.  Mail  your 
copies,  identified  by  docket  ID  niunber 
OPP-2002-0221,  to:  Public  Information 
and  Records  Integrity  Branch, 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency.  1200  Pennsylvania  Ave.,  NW., 


Washington,  DC  20460.  In  person  or  by 
courier,  bring  a  copy  to  the  location  of 
the  PIRIB  described  in  Unit  I.B.2.  You 
may  also  send  an  electronic  copy  of 
yoiu  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 
ASCn  file  format.  Do  not  include  any 
CBI  in  your  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  your 
request  at  many  Federal  Depository 
Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  woidd,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  accoimt 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  maimer  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Vn.  Regulatory  Assessment 
Reqiurements 

This  final  rule  establishes  a  tolerance 
under  FFDCA  section  408(d)  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  uuder  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4, 1993).  Because  this  rule  has 
been  exempted  bom  review  under 
Executive  Order  12866  due  to  its  lack  of 
significance,  this  rule  is  not  subject  to 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  (66  FR  28355,  May 
22,  2001).  This  final  rule  does  not    ~ 
contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104-4).  Nor  does  it  require  any 
special  considerations  under  Executive 
C)rder  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994):  or  OKCB  review  or  any  Agency 
action  under  Executive  Order  13045, 


entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997). 
This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  piusuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  petition 
under  FFDCA  section  408(d),  such  as 
the  tolerance  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  RegiUatory 
Flexibility  Aet  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  In  addition,  the 
Agency  has  determined  that  this  action 
will  not  have  a  substantial  direct  effect 
on  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
.  J999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n){4). 
For  these  same  reasons,  the  Agency  has 
determined  that  this  rule  does  not  have 
any  "tribal  implications"  as  described 
in  Executive  c5rder  13175,  entitled 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (65  FR 
67249,  November  6,  2000).  Executive 
Order  13175,  requires  EPA  to  develop 
an  accoimtable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regidatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
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Government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes."  This 
rule  wrill  not  have  substantial  direct 
effects  on  tribal  govenunents,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

-  Vm.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promidgating  the  rule  must 


Submit  a  rule  report,  which  includes  a  • 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 


Dated:  September  23.  2002. 
Peter  Caul  kins. 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  18&-[AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321  (q).  346(a)  and 
371. 


2.  Section  180.493  is  amended  by 
removing  the  entry  for  "Hops,  cones, 
dried '",  and  by  alphabetically  adding 
the  following  commodities  to  the  table 
in  paragraph  (a)(1)  to  read  as  follows: 

1180.493    Dimelhontorph;  tolerancM  for 


(a)  General. 


Commodity 


Hop,  dried  cones  

Lettuce,  head 

Lettuce,  leaf 

Vegetat)le,  t>ulb,  group  

Vegetat>le.  cucurt)it,  group 


Paris  per  million 


60 

10 
10 

2.0 

0.5 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[OPP-2002-0195;  FRL-7199-5] 

Spinoead;  Peetlckle  Tolerances 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  This  regulation  establishes 
tolerances  for  residues  of  spinosad  in  or 
on  fig  at  0.10  part  per  million  (ppm); 
herb,  firesh,  subgroup  at  3.0  ppm;  herb, 
dried,  subgroup  at  22  ppm;  vegetable, 
root  and  tuber,  group  at  0.10  ppm; 
caneberry  subgroup  at  0.70  ppm;  grape 
at  0.50  ppm;  grape,  raisin  at  0.70  ppm; 
peanut  at  0.02  ppm;  and  beet,  sugar, 
molasses  at  0.75  ppm.  This  regulation 
also  increases  established  tolerances  for 
cattle,  meat  to  0.50  ppm;  cattle,  meat 
byproducts  to  2.0  ppm;  cattle,  fat  to  6.5 
ppm;  milk  to  2.5  ppm;  and  milk,  fat  to 
27  ppm.  The  Interregional  Research 
Project  Number  4  (IR-4)  and  Elanco 


Animal  Health,  A  Division  of  Eli  Lily 
and  Company,  requested  these 
tolerances  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  as 
amended  by  the  Food  Quality  Protection 
Act  (FQPA)  of  1996. 

DATES:  This  regiilation  is  effective 
September  27,  2002.  Objections' and 
requests  for  hearings,  identified  by 
docket  ID  number  OPP-2002-0195, 
must  be  received  on  or  before  November 
26,  2002. 

ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  in  person,  or  by  courier.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  VI.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  your  objections 
and  hearing  requests  must  identify 
docket  ID  number  OPP-2002-0195  in 
the  subject  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Sidney  Jackson,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.. 
NW.  .Washington,  DC  20460;  telephone 
niunber:  (703)  305-7610;  e-mail  address: 
jackson.sidney®epa.gov. 

SUPPLEMENTARY  INFORMATION: 


I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufactiuer,  or  pesticide 
manufectiuer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Categories 

UMCS 
codes 

Fxamples  of  poten- 
tially affected  enti- 
ties 

Industry 

111 
112 
311 
32532 

Crop  production 
Animal  production 
Food  manufac- 
turing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
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listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  docimients  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this  document, 
on  the  Home  Page  select  "Laws  and 
Regulations,"  "Regulations  and 
Proposed  Rules,"  and  then  look  up  the 
entry  for  this  document  under  the 
"Federal  Register — Enviroimiental 
Docxmients."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/ .  A  frequently 
updated  electronic  version  of  40  CFR 
part  180  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/ 
cfrhtml_00/Title_40/40cfrl80J)0.html.A 
beta  site  currently  under  development. 
To  access  the  OPPTS  Harmonized 
Guidelines  referenced  in  this  document, 
go  directly  to  the  guidelines  at  http:// 
www.epa.gov/opptsfrs/home/ 
guidelin.htm. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  ID  number  OPP- 
2002-0195.  The  official  record  consists 
of  the  documents  specifically  referenced 
in  this  action,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  Confidential 
Business  Information  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  diuing 
an  applicable  comment  period  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is (703) 305-5805. 

n.  Background  and  Statutory  Findings 

In  the  Federal  Register  of  May  3, 
2000,  65  FR  2572,  FRL-6555-9  and 
August  21,  2002,  67  FR  54200,  (FRL- 
7191-6),  EPA  issued  notices  pursuant  to 
section  408  of  the  FFDCA,  21  U.S.C. 
346a,  as  amended  by  FQPA  (Public  Law 
104-170),  announcing  the  filing  of 
pesticide  petition  (PP  0F6115)  by  Elanco 
Animal  Health,  a  Division  of  Eli  Lilly 


and  Company,  2001  W.  Main  St., 
Greenfield,  IN  46140,  and  (PP  1E6321, 
2E6354, 2E6370,  2E6384,  2E6400,  and 
2E6422)  by  the  Interregional  Research 
Project  Number  4  (LR-4),  681  U.S. 
Highway  #1 ,  South,  North  Brunswick, 
NJ  08902-3390.  These  notices  included 
summaries  of  the  petitions  prepared  by 
Dow  AgroScience  LLC,  Indianapolis,  IN 
46268,  the  registrant.  There  were  no 
comments  received  in  response  to  the 
notices  of  filing. 

The  petitions  requested  that  40  CFR 
180.495  be  amended  by  establishing 
tolerances  for  residues  of  the  insecticide 
spinosad,  in  or  on  food  commodities  as 
follows: 

1.  PP  1E6321  proposed  establishment 
of  a  tolerance  for  fig  at  0.1  ppm, 

2.  PP  2E6354  proposed  establishment 
of  a  tolerance  for  herbs  subgroup  at  8.0 
ppm.  The  petition  was  revised  to 
propose  tolerances  for  the  herb,  fresh, 
subgroup  at  3.0  ppm;  and  the  herb, 
dried,  subgroup  at  22  ppm. 

3.  PP  2E6384  proposed  establishment 
of  tolerances  for  root  vegetable  subgroup 
at  0.10  ppm,  and  dry  bulb  onion  at  0.1 
ppm.  The  petition  was  revised  to 
propose  a  tolerance  for  the  vegetable, 
root  and  tuber,  group  at  0.10  ppm;  and 

a  separate  tolerance  for  beet,  sugar, 
molasses  at  0.75  ppm. 

4.  PP  2E6400  proposed  establishment 
of  a  tolerance  for  caneberry  subgroup  at 
0.7  ppm, 

5.  PP  2E6422  proposed  establishment 
of  tolerances  for  grape  at  0.6  ppm,  grape 
juice  at  1.2  ppm,  and  raisin  at  0.6  ppm. 
The  petition  was  amended  to  propose 
tolerances  for  grape  at  0.50  ppm;  and 
grape,  raisin  at  0.70  ppm.  The  Agency 
determined  that  a  tolerance  for  grape 
juice  is  not  needed. 

6.  PP  2E6370  proposed  establishment 
of  a  tolerance  for  peanut  at  0.02  ppm, 

7.  PP  0F6115  proposed  to  increase  the 
established  tolerances  for  cattle  meat, 
meat  bjrproducts,  fat,  milk  and  milk  fat. 
The  increased  tolerances  are  needed  in 
support  of  proposed  registration  for 
direct  application  to  beef  and  dairy 
cattle  for  insect  control.  Tolerances  were 
proposed  for  cattle,  meat  at  0.45  ppm; 
cattle,  meat  byproducts  at  2.25  ppm; 
cattle,  fat  at  5.75  ppm;  milk  at  0.75  ppm; 
and  milk,  fat  at  8.0  ppm.  The  petition 
was  subsequently  revised  to  propose 
tolerances  for  cattle,  meat  at  0.50  ppm; 
cattle  meat  byproducts  at  2.0  ppm; 
cattle,  fat  at  6.5  ppm;  milk  at  2.5  ppm; 
and  milk,  fat  at  27  ppm. 

Existing  tolerances  under  §  180.495(a) 
for  beet,  garden,  roots  at  0.10  ppm,  beet, 
sugar,  roots  at  0.10  ppm,  and  tuberous 
and  conn  vegetables  (crop  group  IC)  at 
0.02  ppm  are  no  longer  needed  and  will 
be  removed.  They  are  replaced  with  the 
new  tolerance  for  vegetable,  root  and 


tuber,  group  at  0.10  ppm.  Existing 
tolerances  for  section  18  emergency 
exemption  under  §180.495(b)  for  beet, 
sugar  at  0.020  ppm;  beet,  sugar, 
molasses  at  0.25  ppm;  peanut  at  0.02 
ppm;  milk,  whole  at  2.0  ppm  and  milk, 
fat  at  20.0  ppm  are  also  not  needed  and 
will  be  removed.  Tolerances  established 
by  this  regulation  imder  §180.495  (a)  for 
the  vegetable,  root  and  tuber,  group  at 
0.10  ppm;  beet,  sugar,  molasses  at  0.75 
ppm;  peanut  at  0.02  ppm;  milk  at  2.5 
ppm;  and  milk,  fat  at  27  ppm  obviate 
the  need  for  these  section  18  emergency 
exemptions. 

Spinosad  is  a  fermentation  product  of 
Saccharopolyspora  spinosa.  The 
product  consists  of  two  related  active 
ingredients:  Spinosyn  A  (Factor  A;  CAS 
No.  131929-60-7)  or  2-I(6-deoxy-2,3,4- 
tri-O-methyl-TJ-L-marmo- 
pyranosyl)oxyl-13-[[5-(dimethylamino)- 
tetrahydro-6-methyl-2H-pyran-2-yl]oxyl- 
9-ethyl-2,3,3a,5a,5b,6,9,10,ll, 
12,13,14,16a,16b-tetradecahydro-14- 
methyl-lH-as-Indaceno(3,2- 
d]oxacyclododecin-7,15-dione;  and 
Spinosyn  D  (Factor  D;  CAS  No.  131929- 
63-0}  or  2-[(6-deoxy-2,3,4-tri-0-methyl- 
"T4-L-manno-pyranosyl)oxy]-13-l[5- 
(dimethyl-amino)-tetrahy(ire-6-methyl- 
2H-pyran-2-yl]oxy]-9-ethyl- 
2,3,3a,5a,5b,6,9,10,ll,12,13,14,16a,  16b- 
tetradecahy  dro-4 , 1 4-methyl- 1  H-as- 
Indaceno[3,2-d]oxacyclododecin-7,15- 
dione.  Typically,  the  two  factors  are 
present  at  an  85:15  (A:D)  ratio. 

Section  408(b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  m  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  bom 
aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposiues  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue...." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  and  a 
complete  description  of  the  risk 
assessment  process,  see  the  final  rule  on 
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Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26, 1997)  (FRL-5754- 
7). 

m.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)P), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  and  to  make  a  determination 
on  aggregate  exposure,  consistent  with 
section  408(b)(2),  for  tolerances  for 
residues  of  spinosad  on  fig  at  0.10  ppm; 
herb,  fresh,  subgroup  at  3.0  ppm;  herb, 


dried,  subgroup  at  22  ppm;  vegetable, 
root  and  tuber,  group  at  0.10  ppm; 
caneberry  subgroup  at  0.7  0  ppm;  grape 
at  0.50  ppm;  grape,  raisin  at  0.70  ppm; 
peanut  at  0.02  ppm;  beet,  sugar, 
molasses  at  0.75  ppm;  cattle,  meat  at 
0.50  ppm;  cattle,  meat  byproducts  at  2.0 
ppm;  cattle,  fat  at  6.5  ppm;  milk  at  2.5 
ppm  and  milk,  fat  at  27  ppm.  EPA's 
assessment  of  exposures  and  risks 
associated  v\dth  establishing  these 
tolerances  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  thefr 


validity,  completeness,  and  reliability  as 
well  as  the  relationship  of  the  results  of 
the  studies  to  human  risk.  EPA  has  also 
considered  available  information 
concemi4|^e  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  spinosad  are 
discussed  in  the  following  Table  1  as 
well  as  the  no-observed-adverse-effect- 
level  (NOAEL)  and  the  lowest-observed- 
adverse-effect-level  (LOAEL)  from  the 
toxicity  studies  reviewed. 


Table  1 .— Subchronic,  Chronic,  and  Other  Toxicity 


Guideline  No. 

Study  Type 

Results 

870.3100 

90-Day  oral  toxicity  ro- 
dents—mouse 

NOAEL  =  7.5  mg/kg/day  in  males  and  females. 

LOAEL  =  22.5  mg/kg/day  in  males  and  females;  based  on  cytoplasmic  vacudation 
of  lymphoid  organs,  liver,  kidney,  stomach,  female  reproductive  tract,  and  epi- 
didymis. Other  tissues  less  severely  affected  are  heart,  lung,  pancreas,  adrenal 
cortex,  bone  ntanow,  tor>gue,  and  pituitary  gland. 

870.3100 

90-Day  oral  toxicity  ro- 
dents—rat 

NOAEL  =  33.9  mg/kg/day  in  males;  38.8  mg/kg/day  in  ferrtales 
LOAEL  =  68.5  n^g/day  in  males;  78.1  mg/kg/day  in  females  based  on  adrenal 
cortteal  vacuolation  in  males,  lymph  node  histiocytosis  in  botti  sexes. 

870.3100 

90-Day  oral  toxicity  ro- 
dents—rat 

NOAEL  =  42.7  mg/kg/day  in  males;  52.1  mg/kg/day  in  females,  highest  dose  tested 

(HDT). 
LOAEL  =  Not  observed  in  males  and  females. 

870.3150 

90-Day  oral  toxicity  non- 
rodents— dog 

HOAEL  =  4.89  mg/kg/day  in  males;  5.38  mg/kg/day  in  females 

LOAEL  -  9.73  mg/kg/day  in  males;  10.47  nf>g/kg/day  in  females  based  on  micro- 
scopk:  changes  in  a  variety  of  tissues,  clinical  signs  of  toxicity,  decreases  in  mean 
body  weights  and  food  consumption  and  biochemk»l  evidence  of  anemia  and 
possible  liver  damage. 

870.3200 

Repeated  dose  dermal 
toxicity— rabbit  (21 
days) 

NOAEL  =  1 ,000  mg/kg/day  in  males  and  females  (HDT). 
LOAEL  =  Not  observed. 

870.3700 

Prenatal  developniental  in 
rodents— rat 

Matemal  NOAEL  =  200  mg/kg/day  (HDT). 
LOAEL  -  Not  observed. 

Developmental  NOAEL  =  200  mg/kg/day  (HDT). 
LOAEL  =  Not  observed. 

870.3700 

Prenatal  developmental  in  ' 
nonrodents— rabbit 

Matemal  NOAEL  =  50  mg/kg/day  (HDT). 
LOAEL  =  Not  observed. 
Developmental  NOAEL  =  50  mg/kg/day  (HDT). 
LOAEL  =  Not  obsen/ed. 

870.3800 

Reproduction  and  fertility 
effects — rat 

Parental/systemic  NOAEL  =  10  nr»g/kg/day  . 

LOAEL  =  100  mg/kg/day  based  on  increases  in  heart,  kidney,  liver,  spleen,  and  thy- 
roid weights  (both  sexes),  corroborative  histopathology  in  the  spleen  and  thyroid 
(both  sexes),  heart  and  kidney  (males  only),  and  histopathologic  lesions  in  the 
lungs  and  mesenteric  lymph  nodes  (both  sexes),  stomach  (females  only),  and 
prostate. 

Reproductive  NOAEL  =  10  mg/kg/day. 

LOAEL  =  100  mg/kg/day  based  on  increased  incidence  of  dystocia  and/or  vaginal 
bleeding  after  parturition  with  associated  increases  in  mortality  in  the  dams. 

Offspring  NOAEL  =  10  mg/kg/day. 

LOAEL  =  100  mg/kg/day  based  on  decreases  in  litter  size,  survival  and  body 
weights. 

870.4100 

Chronic  toxicity— dog 

NOAEL  =  2.68  mg/kg/day  in  males,  2.72  mg/kg/day  in  fenrales. 

LOAEL  =  8.46  mg/kg/day  in  n^les;  8.22  mg/kg/day  in  females  based  on  increases 
in  serum  alanine  aminotransferase,  aspartate  aminotransferase,  and  liiglycendes 
levels,  and  the  presence  of  tissue  abnormalities,  including  vacuolated  cell  aggre- 
gatkxis,  arteritis,  and  glandular  cell  vacuolatkxi  (parathyroid). 
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Table  1.— Subchronic,  Chronic,  and  Other  Toxicity— Continued 


Guideline  No. 

Study  Type 

Results 

870.4200 

' 

Carcinogenicity—  mouse 

NOAEL  =  11.4  mg/kg/day  in  males,  13.8  mg/kg/day  in  females. 

LOAEL  =  50.9  mg/kg/day  in  males;  67.0  mg/kg/day  in  females  based  on  decreased 
weight  gains,  increased  mortanty,  the  hematologic  effects,  and  the  gross  finding  of 
increased  thickening  of  the  gastric  mucosa  in  females  and  the  histok)gk:  changes 
in  the  stomach  of  males. 

No  evidence  of  carcinogenteity. 

870.4200 

Carcinogenicity— mouse 

NOAEL  not  established. 

LOAEL  =  1.1  mg/kg/day  in  males;  1.3  mg/kg/day  in  females. 

No  evidence  of  carcinogenfcity. 

870.4300 

Chronic/carcinogenicity — 
rat 

NOAEL  =  9.5  mg/kg/day  in  males,  12.0  mg/kg/day  in  females. 

LOAEL  =  24.1  mg/kg/day  in  males;  30.3  mg/kg/day  in  females  based  on  vacuolatkxi 

of  the  epithelial  folteular  cells  of  the  thyroid  in  both  sexes. 
No  evidence  of  carcinogenteity. 

870.5300 

Mouse  lymphoma  cell/ 
mammalian  activation 
gene  forward  mutation 
assay 

In  a  forward  mutation  assay  using  mouse  lymphoma  cells,  spinosad  did  not  induce 
forward  mutations  in  mouse  lymphoma  L5178Y  Tk-t-/-  cells  at  concentratk>ns  of  0, 
1,  5,  10.  15,  20,  or  35  ^g/ml  without  metabolk:  activatk>n  or  at  concentratkxis  of 
15  through  50  jig/ml  with  metabdk:  activation. 

870.5375 

In  vitro  mammalian  cyto- 
genetic assay 

In  a  chromosomal  aben-ations  assay,  spinosad  did  not  increase  the  number  of  Chi- 
nese hamster  ovary  (CHO)  cells  with  chromosome  aberratk>ns  at  concentratk>ns 
of  20.  26.  or  35  ng/ml  without  metabolk:  activation  or  at  concentrations  of  100. 
250,  or  500  Mg/ml  with  metabolk:  activation. 

870.53RS 

Micronucleus  assay 

In  a   mouse   micronucleus  test,   spinosad  did   not  increase  the  frequency  of 
mk:ronuclei  in  replkate  assays  with  bone  mantjw  cells  from  ICR  mfce  treated  with 
doses  of  0.  500.  1 ,000.  or  2,000  mg/kg/day  for  2  consecutive  days. 

870.5550' 

Unscheduled  DNA  Syn- 
thesis 

In  the  unscheduled  DNA  synthesis  assay  using  primary  rat  hepatocytes.  Spinosad 
dkj  not  induce  unsctieduled  DNA  synthesis  (UDS)  in  adult  rat  hepatocytes  in  vitro 
at  concentratkxis  of  0.01  to  5  ng/ml.  Concentrations  from  10  to  1.000  ng/ml  of 
XDE-105  were  cytotoxk:.                                                    '^ 

870.6200                1 

Acute  neurotoxicity-fat 

NOAEL  =  2.000  mg/kg  in  males  and  females  (HDT). 
LOAEL  -  Not  established  in  both  sexes. 

870.6200 

Repeat  dose 
neurotoxicity — rat 

NOAEL  =  42.7  mg/kg/day  in  males;  52.1  mg/kg  /day  in  females  (HDT). 
LOAEL  =  Not  established  in  both  sexes. 

870.6200 

Repeat  dose 
neurotoxicity— rat 

NOAEL  =  46.0  mg/kg/day  in  males;  57.0  mg/kg/day  in  females  (HDT). 
LOAEL  =  Not  established  in  both  sexes. 

870.7485 

* 

Metabolism  and  phar- 
macokinetics— rat 

At  high  (100  mg/kg)  and  single  or  multiple  low  (10  mg/kg)  doses,  there  are  no  major 
differences  in  the  bioavailability,  routes  or  rates  of  excretion  or  metabolism  of 
i<C-XDE-105  (Factor  A)  following  oral  administration.  The  feces  were  the  major 
route  of  excretkin  (82  to  87%  of  the  doses  at  168  hours  after  dosing),  and  -7- 
10%  of  the  dose  was  excreted  in  the  urine.  Approximately  70-80%  of  the  dose 
was  absort:ed  with  -  20%-of  the  dose  eliminated  unabsorbed  in  the  feces.  Blood 
levels  of  ^^C  after  the  single  and  multiple  10  mg/kg  doses  were  highest  at  1  hour 
in  both  sexes.  At  168  hour  after  administration  of  the  low  dose,  the  kidney,  liver 
and  fat  of  males  and  females  had  higher  levels  than  other  tissues.  In  the  high 
dose  group  however,  the  adrenals  (females  only).  kkJney,  lymph  nodes,  fat.  and 
thyroids  had  higher  levels  than  other  tissues.  The  total  radioactivity  remaining  in 
the  tissues  and  carcass  of  the  low  and  high  dose  animals  was  <0.6%  and  <3%  of 
the  administered  dose,  respectively. 

The  primary  metabolites  excreted  were  klentified  as  the  glutathione  conjugates  of 
the  parent  and  O-demethylated  XDE-105  (Factor  A).  Metabolites  in  the  tissues 
were  characterized  as  the  —  and  O-demethylated  (Factor  A).  The  absorption,  dis- 
position, and  eliminatkjn  of  '*C-XDE-105  (Factor  A)  demonstrated  no  appre- 
ciable differences  based  on,  dose  or  repeated  dosing. 

Federal  Register IVpl,  67,  No.  188 /Friday,  September  27,  2002/RjuiB8,andjjtegulation£         i%MI27 
Table  1.— Subchronic,  Chronic,  and  Other  Toxicity— Continued 


Guideline  No.    - 

Study  Type 

Results 

870.7485 

Metabolism  and  phar- 
macokinetk»— rat 

Results  of  these  experiments  indicated  that  at  100  mg/kg  dose,  the  feces  were  the 
major  route  of  excretion  (84  to  92%  of  the  dose  at  168  hours  after  dosing),  and  3- 
5%  of  the  dose  was  excreted  in  the  urine.  Greater  than  68%  of  ttie  administered 
radioactivity  was  recovered  in  the  feces  within  the  first  24  hours  following  dosing. 
The  excretion  kinetics  was  biphasic  with  the  "  and  p  excretion  halftimes  (tt)  of  ap- 
proximately 6  and  30  hours,  respectively. 

The  primary  metabolites  excreted  were  Identified  as  the  glutathione  conjugates  of 
the  parent  and  O-demethylated  XDE-105  (Factor  D).  Metat>olites  In  the  tissues 
were  characterized  as  the  —  and  O-demethylated  (Factor  D).  The  absorption,  dis- 
position, and  elimination  of  i*C-XDE-105  (Factor  Q)  demonstrated  no  appre- 
ciable differences  based  on,  dose  or  repeated  dosing. 

870.7485 

> 

Metabolism  and  phar- 
macokinetk»— rat 

The  feces  contained  from  23  to  55%  of  the  dose  (an  average  of  34%),  and  the  bile 
had  an  average  of  approximately  36%  (range  of  28  to  40%)  of  the  administered 
radioactivity.  /Approximately  21%  of  the  dose  was  found  in  the  tissues  and  carcass 
(range  of  12  to  26%).  The  urine  and  CO:  accounted  for  3.3  and  <0.1%  of  the 
dose.  The  bile  excretkxi  rate  results  suggested  an  uptake  phase  for  the  first  4 
hour  after  dosing  which  preceded  a  biphask:  decrease  In  the  biliary  excretkm  rate. 
The  maximum  rate  of  bile  excretion  was  -644  :g  equivalents  per  hour  at  2-4 
hour;  then  the  rate  decreased  to  - 123  :g  equivalents  per  hour  at  the  12-24  hour 
inten/al. 

The  results  of  the  study  suggested  that  metabolites  in  the  bile  Included  the  gluta- 
thione conjugates  of  the  unchanged  fom,  as  well  as  —  and  O-demethylated 
fomis  of  XDE-105  (Factor  D). 

B.  Toxicological  Endpoints 

The  dose  at  which  the  NOAEL  from 
the  toxicology  study  identified  as 
appropriate  for  use  in  risk  assessment  is 
used  to  estimate  the  toxicological  level 
of  concern  (LOG).  However,  the  lowest 
dose  at  which  the  LOAEL  is  sometimes 
used  for  risk  assessment  if  no  NOAEL 
was  achieved  in  the  toxicology  study 
selected.  An  uncertainty  factor  (UF)  is 
applied  to  reflect  uncertainties  inherent 
in  the  extrapolation  from  laboratory 
animal  data  to  humans  and  in  the 
variations  in  sensitivity  among  members 
of  the  human  population  as  well  as 
other  unknowns.  An  UF  of  100  is 
routinely  used,  lOX  to  accoimt  for 
interspecies  differences  and  lOX  for 
intra  species  differences. 

For  dietary  risk  assessment  (other 
than  cancer)  the  Agency  uses  the  UF  to 
calculate  an  acute  or  chronic  reference 
dose  (acute  RfD  or  chronic  RfD)  where 
the  RfD  is  equal  to  the  NOAEL  divided 


by  the  appropriate  UF  (RfD  =  NOAEL/ 
UF).  Where  an  additional  safety  factor  is 
retained  due  to  concerns  unique  to  the 
FQPA,  this  additional  factor  is  applied 
to  the  RfD  by  dividing  the  RfD  by  such 
additional  factor.  The  acute  or  chronic 
Population  Adjusted  Dose  (aPAD  or 
cPAD)  is  a  modification  of  the  RfD  to 
a^ommodate  this  type  of  FQPA  Safety 
Factor. 

For  non-dietary  risk  assessments 
(other  than  cancer)  the  UF  is  used  to 
determine  the  LCX).  For  example,  when 
100  is  the  appropriate  UF  (lOX  to 
account  for  interspecies  differences  and 
lOX  for  intraspecies  differences)  the 
LOG  is  100.  To  estimate  risk,  a  ratio  of 
the  NOAEL  to  exposures  (margin  of 
exposure  (MOE)  =  NOAEL/eXposure)  is 
calculated  and  compared  to  the  L(X). 

The  linear  default  risk  methodology 
(Q*)  is  the  primary  method  currently 
used  by  the  Agency  to  quantify 
carcinogenic  risk.  The  Q*  approach 


assumes  that  any  amount  of  exposiue 
will  lead  to  some  degree  of  cancer  risk. 
A  Q*  is  calculated  and  used  to  estimate 
risk  which  represents  a  probability  of 
occurrence  of  additional  cancer  cases 
(e.g.,  risk  is  expressed  as  1  x  10-*  or  one 
in  a  million).  Under  certain  specific 
circumstances.  MOE  calculations  will 
be  used  for  the  carcinogenic  risk 
assessment.  In  this  non-linear  approach, 
a  "point  of  departure"  is  identified 
below  which  carcinogenic  effects  are 
not  expected.  The  point  of  departiu«  is 
typically  a  NOAEL  based  on  an 
endpoint  related  to  cancer  effects 
though  it  may  be  a  different  value 
derived  from  the  dose  response  curve. 
To  estimate  risk,  a  ratio  of  the  point  of 
departure  to  exposiue  (MOEcancer  =  point 
of  departiue/exposiues)  is  calculated.  A 
siuiunary  of  the  toxicological  endpoints 
for  spinosad  used  for  human  risk 
assessment  is  shown  in  the  following 
Table  2: 


Table  2.— Summary  of  Toxicological  Dose  and  Endpoints  for  Spinosad  for  Use  in  Human  Risk  Assessment 


Exposure  Scenario 

Dose  Used  in  Risk 
Assessment.  UF 

FQPA  SF*  and  Level 

of  Concem  for  Risk 

Assessment 

Study  and  ToxHX>logical  Effects 

/Vcute  Dietary 

* 

Not  applicable 

Not  applk»ble 

There  were  no  effects  observed  in  oral  toxk:lty  studies  including 
oral  developmental  toxk:ity  studies  in  rats  and  rabbits  that 
coukl  be  attributable  to  a  single  dose  (exposure).  Therefore, 
a  dose  and  endpoint  were  not  selected  for  this  risk  assess- 
ment. 
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Table  2.— Summary  of  Toxicological  Dose  and  Endpoints  for  Spinosad  for  Use  in  Human  Risk  Assessment— 

Continued 


Exposure  Scenario 


Dose  Used  in  Risk 
Assessment,  UF 


FQPA  SF*  and  Level 

of  Concern  for  Risk 

Assessment 


Study  and  Toxkx)logk:al  Effects 


Cfironk:  Dietary  all  popu- 
latktns 


NOAEL  =  2.7  mg/kg/ 

day 
UF  =  100 
Chronic  RfD  =  0.027 

mg/kg/day 


FQPASF=  1x 
cPAD  =  chronic  RfD 
FQPA  SF=  0.027  mg/ 
kg/day 


Chronic  Toxicity  Study  in  Dogs 

LOAEL  =  8.22  mg/kg/day  based  on  the  occurrence  of 
vacuolation  in  glandular  cells  (parathyroid)  and  lymphatic  tis- 
sues, arteritis,  and  increases  in  serum  alanine 
aminotranferase,  and  aspartate  aminotransferase,  and 
triglyceride  levels. 


Incidental  Oral  (Short- 
Term.  1  to  30 
days)(Residential) 


NOAEL  =  4.9  mg/kg/ 
day 


FQPA  SF  =  1x 
LOC  for  MOE  =  100 


Subchronic  Feeding  Study  in  Dogs 

LOAEL  =  9.73  mg/kg/day  based  on  mk:roscopic  changes  in 
multiple  organs,  clinical  signs  of  toxicity,  decreases  In  mean 
body  weights  and  food  consumption  and  biochemical  evi- 
dence of  anemia  and  possible  liver  damage. 


Incidential  Oral  (Inter- 
mediate-Term. 1  to  6 
months)(  Residential) 


NOAEL  =  2.7  mg/kg/ 
day 


FQPA  SF  =  1x 
LOC  for  MOE  =  100 


Chronic  Toxkaty  Study  in  Dogs 

LOAEL  =  8.22  mg/kg/day  based  on  vacuolation  in  glandular 
cells  (parathyroid)  and  lymphatic  tissues,  arteritis,  ar>d  in- 
creases in  serum  alanine  aminotransferase,  aspartate 
aminotransferase,  arxl  trigtyceride  levels. 


Dermal  (Any  time  period) 
(Residential) 


Not  applicable. 


Not  applk:able. 


Short-,  Intermediate-,  and  Long-Term  dermal  risk  assessments 
were  not  performed  because:  (1)  Lack  of  concern  for  pre  and/ 
or  post  natal  toxk%;  (2)  ttie  combination  of  moiecutar  struc- 
ture and  size  as  well  as  ttie  lack  of  dermal  or  systemic  tox- 
k:ity  at  1000  mg/kg/day  in  a  21 -day  dennal  toxeity  study  in 
rats  which  indKates  poor  dermal  at>sorption;  and  (3)  the  lack 
of  kxig-tenn  exposure  based  on  ttie  current  use  pattern. 


Inhalation  (Short-Term,  1- 
30  days)  (Residential) 


Oral  NOAEL  =  4.9 
mg/kg/day  (absorp- 
tion =  100%) 


FQPA  SF  =  1x 
LOC  for  MOE  =  100 


Subchronic  Feeding  Study  in  Dogs 

LOAEL  =  9.73  mg/kg/day  based  on  mksroscopic  changes  in  a 
multiple  organs,  clinical  signs  of  toxKity,  decreases  in  mean 
body  weights  and  food  consumptk>n  and  biochemk:al  evi- 
dence of  anemia  and  possible  liver  damage. 


InhaiatkMi  (Intemriediate- 
Term,  1-6 
jnonths)(Residential) 


Oral  NOAEL  =  2.7 
mg/kg/day  (absorp- 
tion =  100%) 


FQPA  SF  =  1x 
LOC  for  MOE  =  100 


Chronk:  Toxk:ity  Study  in  Dogs 

LOAEL  =  8.22  mg/kg/day  based  on  vacuolatk}n  in  glandular 
cells  (parathyrokj)  and  lymphatic  tissues,  arteritis,  and  in- 
creases in  serum  alanine  aminotransferase,  aspartate 
aminotransferase,  and  trigtyceride  levels. 


Inhalatran  (Long-Term,  >6 
months)  (Residential) 


Oral  NOAEL  =  2.7 
mg/kg/day  (absorp- 
tion =  100%) 


FQPA  SF  =  1x 
LOC  for  MOE  = 


100 


Chronic  Toxk%  Study  In  Dogs 

LOAEL  =  8.22  mg/kg/day  based  on  vacuolation  in  glandular 
cells  (parathyrokj)  and  lymphatk:  tissues,  arteritis,  and  in- 
creases in  semm  alanine  aminotransferase,  aspartate 
aminotransferase,  and  triglyceride  levels. 


Cancer  (oral,  dermal.  In- 
halation) 


Not  applicable. 


Not  applicable. 


Spinosad  is  classified  as  a  "Not  Likely"  carcinogen. 


'The  reference  to  the  FQPA  Safety  Factor  refers  to  any  additional  safety  factor  retained  due  to  concems  unique  to  the  FQPA. 


C.  Exposure  Assessment 

1.  Dietary  exposure  from  food  and 
feed  uses.  Tolerances  have  been 
established  (40  CFR  180.495)  for  the 
residues  of  spinosad,  in  or  on  a  variety 
of  raw  agricultural  commodities. 
Spinosad  is  registered  for  use  on  a  large 
number  of  agricultural  commodities. 
Due  to  Section  18  emergency  exemption 
use  for  control  of  Mediterranean  fruit 
fly,  tolerances  for  residues  of  spinosad 
have  been  established  at  0.02  ppm  for 
all  agricultural  commodities  not  covered 
by  other  pesticide  tolerances.  Risk 
assessments  were  conducted  by  EPA  to 


assess  dietary  exposures  firom  spinosad 
in  food  as  follows: 

i.  Acute  exposure.  Acute  dietary  risk 
assessments  are  performed  for  a  food- 
use  pesticide  if  a  toxicological  study  has 
indicated  the  possibility  of  an  effect  of 
concern  occurring  as  a  result  of  a  one 
day  or  single  exposure.  An  endpoint 
was  not  identified  for  acute  dietary 
exposure  and  risk  assessment  because 
no  effects  were  observed  in  oral  toxicity 
studies  including  developmental 
toxicity  studies  in  rats  or  rabbits  that 
could  be  attributable  to  a  single  dose 
(exposure).  Therefore,  an  acute  dietary 


exposure  assessment  was  not 
performed. 

ii.  Chronic  exposure.  Spinosad 
chronic  dietary  exposure  assessments 
were  conducted  using  the  Dietary 
Exposure  Evaluation  Model  (DEEMTm) 
software  Version  7.76,  which 
incorporates  consumption  data  from 
USDA's  1989-1992-  nationwide 
Continuing  Surveys  of  Food  Intake  by 
Individuals  (CSFII)  and  accumulated 
exposure  to  the  chemical  for  each 
commodity.  The  chronic  dietary  (food 
only)  analysis  represents  a  moderately 
refined  estimate  of  dietary  exposure  to 
"spinosad  due  to  the  use  of  default 
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processing  factors,  percent  crop  treated 
estimates  for  commodities  having 
previously  registered  uses,  and 
anticipated  residues  for  meat  and  milk. 

iii.  Cancer.  Spinosad  has  been 
classified  as  "not  likely  to  be 
carcinogenic  in  hiunans"  based  on  the 
results  of  a  carcinogenicity  study  in 
mice  and  the  combined  chronic  toxicity 
and  carcinogenicity  study  in  rats. 
Therefore,  a  cancer  risk  assessment  was 
not  performed. 

iv.  Anticipated  residue  and  percent 
crop  treated  information.  Section 
408(b)(2)(E)  authorizes  EPA  to  use 
available  data  and  information  on  the 
anticipated  residue  levels  of  pesticide 
residues  in  food  and  the  actual  levels  of 
pesticide  chemicals  that  have  been 
measured  in  food.  If  EPA  relies  on  such 
information,  EPA  must  require  that  data 
be  provided  5  years  after  the  tolerance 
is  established,  modified,  or  left  in  effect, 
demonstrating  that  the  levels  in  food  are 
not  above  the  levels  anticipated. 
Following  the  initial  data  submission, 
EPA  is  authorized  to  require  similar 
data  on  a  time  frame  it  deems 
appropriate.  As  required  by  section 
408(b)(2)(E),  EPA  will  issue  a  data  call- 
in  for  information  relating  to  anticipated 
residues  to  be  submitted  no  later  than  5 
years  from  the  date  of  issuance  of  this 
tolerance. 

Section  408(b)(2)(F)  states  that  the 
Agency  may  use  data  on  the  actual 
percent  of  food  treated  for  assessing 
chronic  dietary  risk  only  if  the  Agency 
can  make  the  following  findings: 
Condition  1,  that  the  data  used  are 
reliable  and  provide  a  valid  basis  to 
show  what  percentage  of  the  food 
derived  frttm  such  crop  is  likely  to 
contain  such  pesticide  residue; 
Condition  2,  that  the  exposure  estimate 
does  not  imderestimate  exposure  for  any 
significant  subpopulation  group;  and 
Condition  3,  if  data  are  available  on 
pesticide  use  and  food  consumption  in 
a  particular  area,  the  exposure  estimate 
does  not  understate  exposure  for  the 
population  in  such  area.  In  addition,  the 
Agency  must  provide  for  periodic 
evaluation  of  any  estimates  used.  To 
provide  for  the  periodic  evaluation  of 
the  estimate  of  percent  crop  treated 
(PCT)  as  required  by  section 
408(b)(2)(F),  EPA  may  require 
registrants  to  submit  data  on  PCT. 

The  Agency  used  percent  crop  treated 
(PCT)  information  as  follows: 

Almond  5  %;  apple  28%;  apricot  5%; 
avocado  5%,  bean,  snap  9%;  broccoli 
62%;  cabbage  32%;  cauliflower  54%; 
celery  78%;  coUards  24%;  cherry  5%; 
eggplant  14%;  grapefroiit  1%;  grape, 
wine  1%;  kale  32%;  lemon  11%; 
lettuce,  head  59%;  Lettuce,  other  42%; 
mustard  greens  17%;  orange  6%;  peach 


4%;  pepper  45%;  pistachio  1%;  prune/ 
plum  5%;  spinach  32%;  pumpkin  1%; 
squash  1%;  sweet  com  1%;  tangerine 
6%;  turnip,  greens  6%;  tomato,  fresh 
30%;  tomato,  processed  2%; 
watermelon  1%;  cotton  3%;  dry  bean/ 
pea  1%;  peanut  1%;  potato  1%;  wheat, 
winter  1%. 

The  Agency  believes  that  the  three 
conditions  listed  in  this  Unit  have  been 
met.  With  respect  to  Condition  1,  PCT 
estimates  are  derived  frtim  Federal  and 
private  market  siuvey  data,  which  are 
reliable  and  have  a  valid  basis.  EPA  uses 
a  weighted  average  PCT  for  chronic 
dietary  exposure  estimates.  This 
weighted  average  PCT  figure  is  derived 
by  averaging  State-level  data  for  a 
period  of  up  to  10  years,  and  weighting 
for  the  more  robust  and  recent  data.  A 
weighted  average  of  the  PCT  reasonably 
represents  a  person's  dietary  exposure 
over  a  lifetime,  and  is  unlikely  to 
underestimate  exposure  to  an  individual 
because  of  the  fact  that  pesticide  use 
patterns  (both  regionally  and  nationally) 
tend  to  change  continuously  over  time, 
such  that  an  individual  is  imlikely  to  be 
exposed  to  more  than  the  average  PCT 
over  a  lifetime.  For  acute  dietary 
exposure  estimates,  EPA  uses  an 
estimated  maximum  PCT.  The  exposure 
estimates  resulting  from  this  approach 
reasonably  represent  the  highest  levels 
to  which  an  individual  covild  be 
exposed,  and  are  imlikely  to 
underestimate  an  individual's  acute 
dietary  exposure.  The  Agency  is 
reasonably  certain  that  the  percentage  of 
the  food  treated  is  not  likely  to  be  an 
ujiderestimation.  As  to  Conditions  2  and 
3,  regional  consmnption  information 
and  consumption  information  for 
significant  subpopulations  is  taken  into 
account  through  EPA's  computer-based 
model  for  evaluating  the  exposure  of 
significant  sub{)opulations  including 
several  regional  groups.  Use  of  this 
consumption  information  in  EPA's  risk 
assessment  process  ensures  that  EPA's 
exposure  estimate  does  not  understate 
exposure  for  any  significant 
subpopulation  group  and  allows  the 
Agency  to  be  reasonably  certain  that  no 
regional  population  is  exposed  to 
residue  levels  higher  than  those 
estimated  by  the  Agency.  Other  than  the 
data  available  through  national  food 
consumption  surveys,  EPA  does  not 
have  available  information  on  the 
regional  consumption  of  food  to  which 
spinosad  may  be  applied  in  a  particular 
area. 

2.  Dietary  exposure  from  drinking 
water.  Spinosad  and  its  degradates  are 
not  very  persistent  and  are  relatively 
inunobile.  The  potential  for  its  residues 
to  leach  to  groundwater  and  runoff  to 
surface  water  is  very  low.  Spinosad 


(containing  Factors  A  and  D)  is  expected 
to  dissipate  rapidly  in  the  environment 
with  a  low  potential  to  leach  or  nmoff 
to  surface  water.  Slow  metabolic 
degradation  was  observed  only  in 
flooded  sediment  (half-lives  161-250 
days  in  the  laboratory,  >25  days 
outdoors).  Transformation  products 
(Factor  B  and  N-demethyl  spinosad 
Factor  D)  are  persistent  (half-lives  >6 
months)  in  aerobic  soil  metabolism 
studies,  but  are  relatively  immobile. 

The  Agency  lacks  sufficient 
monitoring  exposure  data  to  complete  a 
comprehensive  dietary  exposure 
analysis  and  risk  assessment  for 
spinosad  in  drinking  water.  Because  the 
Agency  does  not  have  comprehensive 
monitoring  data,  drinking  water 
concentration  estimates  are  made  by 
reliance  on  simulation  or  modeling 
taking  into  account  data  on  the  physical 
characteristics  of  spinosad. 

The  Agency  uses  the  FQPA  Index 
Reservoir  Screening  Tool  (FIRST)  or  the 
Pesticide  Root  Zone  Model/Exposure 
Analysis  Modeling  System  (PRZM/ 
EXAMS],  to  produce  estimates  of 
pesticide  concentrations  in  an  index 
reservoir.  The  SCI-GROW  model  is  used 
to  predict  pesticide  concentrations  in 
shallow  groundwater.  For  a  screening- 
level  assessment  for  surface  water  EPA 
will  use  FIRST  (a  tier  1  model)  before 
using  PRZM/EXAMS  (a  tier  2  model). 
The  FIRST  model  is  a  subset  of  the 
PRZM/EXAMS  model  that  uses  a 
specific  high-end  runoff  scenario  for 
pesticides.  While  both  FIRST  and 
PRZM/EXAMS  incorporate  an  index 
reservoir  envirormient,  the  PRZM/ 
EXAMS  model  includes  a  percent  crop 
area  factor  as  an  adjustment  to  accoimt 
for  the  maximum  percent  crop  coverage 
within  a  watershed  or  drainage  basin. 

None  of  these  models  include 
consideration  of  the  impact  processing 
(mixing,  dilution,  or  treatment]  of  raw 
water  for  distribution  as  drinking  water 
would  likely  have  on  the  removal  of 
pesticides  from  the  source  water.  The 
primary  use  of  these  models  by  the 
Agency  at  this  stage  is  to  provide  a 
screen  for  sorting  out  pesticides  for 
which  it  is  highly  urdikely  that  drinking 
water  concentrations  woiUd  exceed 
human  health  levels  of  concern. 

Since  the  models  used  are  considered 
to  be  screening  tools  in  the  risk 
assessment  process,  the  Agency  does 
not  use  estimated  enviroimiental 
concentrations  (EECs)  from  these 
models  to  quantify  drinking  water 
exposure  and  risk  as  a  %RfiD  or  %PAD. 
Instead  drinking  water  levels  of 
comparison  (DWLOCs)  are  calculated 
and  used  as  a  point  of  comparison 
against  the  model  estimates  of  a 
pesticide's  concentration  in  water. 
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DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food,  and  from 
residential  uses.  Since  DWLCXIis  address 
total  aggregate  exposure  to  spinosad 
they  are  further  discussed  in  the 
aggregate  risk  sections  below. 

Based  on  the  First  and  SCI-GROW 
models  the  estimated  environmental 
concentrations  (EECs)  of  spinosad  for 
chronic  exposures  is  estimated  to  be  2.3 
parts  per  billion  (ppb)  for  surface  water 
and  0.037  ppb  for  groimd  water.  The 
EECs  for  spinosad  are  based  on 
application  of  the  insecticide  to  turf  at 
a  maximum  of  four  applications  at  a  rate 
of  0.41  pound  active  per  acre  per 
application. 

3.  From  non-dietary  exposure.  The 
term  "residential  exposure"  is  used  in 
this  document  to  refer  to  non- 
occupational, non-dietary  exposure 
(e.g.,  for  lawn  and  garden  pest  control, 
indoor  pest  control,  termiticides,  and 
flea  and  tick  control  on  pets).  Spinosad 
is  currently  registered  for  use  on 
residential  tiirf  and  ornamentals  to 
control  a  variety  of  insect  pests.  The 
registered  residential  products  for 
spinosad  are  Conserve  SC  Turf  and 
Ornamental  (EPA  Reg  No.  62719-291) 
and  Conserve  Fire  Ant  Bait  (EPA  Reg 
No.  62719-304). 

Conserve  Fire  Ant  Bait  is  a  ready-to- 
use  granular  formulation  that  may  be 
applied  by  homeowners.  For  adults, 
residential  exposures  may  result  from 
dermal  and  inhalation  exposure  while 
applying  Conserve  Fire  Ant  Bait  and/or 
from  dermal  contact  with  treated  turf. 
However,  dermal  post-application 
exposvu'e  is  not  of  concern  since  no 
toxicological  endpoint  was  established 
for  dermal  exposure.  Inhalation 
exposure  is  not  expected  due  to  the  low 
vapor  pressure  of  spinosad  and  because 
the  homeowner  product  is  formulated  as 
a  granular.  Post-application  exposure  to 
toddlers  was  not  assessed  for  the 
Conserve  Fire  Ant  Bait  product  since 
children  are  not  likely  to  "habit"  lawn 
areas  where  fire  ant  moimds  are  present. 

Conserve  SC  is  labeled  for  use  on 
turfgrass  and  ornamentals  by 
commercial  applicators.  Since  this 
product  will  be  applied  by  commercial 
applicators,  homeowner  applicator 
exposure  was  not  assessed.  For  toddlers, 
dermal  and  non-dietary  oral  post- 
application  exposures  may  result  from 
dermal  contact  with  treated  turf  as  well 
as  hand-to-mouth  transfer  of  residues 
from  turfgrass.  Since  dermal  post- 
application  exposure  is  not  of  concern, 
only  hand-to-mouth,  object-to-mouth 
and  incidential  ingestion  of  soil 
exposures  for  the  turf  and  ornamental 
uses  were  performed.  The  average 


aerobic  soil  metabolism  half-life  of 
spinosad  (containing  factors  A  and  D)  is 
13-14  days.  For  the  intermediate-term 
duration,  typical  lawn  maintenance 
practices,  such  as  mowing  and  watering, 
are  expected  to  expedite  the  dissipation 
of  spinosad  on  turfgrass.  Since  residue 
on  tiu'f  that  is  available  for  transfer  after 
day  30  is  expected  to  be  negligible, 
intermediate-term  post-application 
incidental  oral  exposures  were  not 
assessed. 

The  Agency  developed  exposure 
formulas  and  estimated  doses  to 
theoretically  assess  residentieil  post- 
application  incidental  oral  exposure  - 
scenarios  including:  (1)  Hand-to-mouth, 
(2)  object-to-mouth  (turfgrass),  and  (3) 
incidental  ingestion  of  soil.  The 
resulting  incidental  oral  ingestion  MOEs 
from  residential  use  of  spinosad  on  tiirf 
are  as  follow: 

•  MOE  for  oral  hand-to-mouth 
activities  on  treated  lawns  is  800  for 
short-term  (1-30  days). 

•  MOE  for  oral  object-to-mouth 
(turfgrass)  from  treated  lawns  is  3300  for 
short-term. 

•  MOE  for  incidental  ingestion  of 
soil  from  treated  lawns  is  240,000  for 
short-term. 

•  Combined  Incidental  Oral  MOE 
(hand-to-mouth,  object-to-mouth,  and 
soil  ingestion)  is  640.  All  MOEs  are 
below  EPA's  level  of  concern. 

4.  Cumulative  exposure  to  substances 
with  a  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumidative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
spinosad  has  a  common  mechanism  of 
toxicity  with  other  substances  or  how  to 
include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cimiulative  risk  approach  based  on  a 
common  mechanism  of  toxicity, 
spinosad  does  not  appear  to  produce  a 
toxic  metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  spinosad  has  a  common 
mechanism  of  toxicity  with  other 
substances.  For  information  regarding 
EPA's  efforts  to  determine  which 
chemicals  have  a  common  mechanism 
of  toxicity  and  to  evaluate  the 
cumulative  effects  of  such  chemicals, 
see  the  final  rule  for  Bifenthrin  Pesticide 
Tolerances  (62  FR  62961,  November  26, 
1997). 


D.  Safety  Factor  for  Infants  and 
Children 

1.  In  general.  FFDCA  section  408 
provides  that  EPA  shall  apply  an 
additional  tenfold  margin  of  safety  for 
infants  and  children  in  the  case  of 
threshold  effiects  to  account  for  prenatal 
and  postnatal  toxicity  and  the 
completeness  of  the  data  base  on 
toxicity  and  exposure  unless  EPA 
determines  thiat  a  different  margin  of 
safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  margin 
of  exposure  (MOE)  analysis  or  through 
using  uncertainty  (safety)  factors  in 
calculating  a  dose  level  that  poses  no 
appreciable  risk  to  himians. 

2.  Prenatal  and  postnatal  sensitivity. 
There  is  no  indication  of  increased 
susceptibility  of  rat  and  rabbit  fetuses  to 
in  utero  and/or  postnatal  exposure. 

3.  Conclusion.  There  is  a  complete 
toxicity  data  base  for  spinosad  and 
exposure  data  are  complete  or  are 
estimated  based  on  data  that  reasonably 
accounts  for  potential  exposures.  EPA 
determined  that  the  lOx  safety  factor  to 
protect  infants  and  children  should  be 
removed.  This  recommendation  is  based 
on: 

i.  There  is  no  evidence  of  increased 
susceptibility  of  rat  or  rabbit  fetuses 
following  in  utero  exposure  in  the 
developmental  studies  with  spinosad, 
and  there  is  no  evidence  of  increased 
susceptibility  of  young  rats  in  the 
reproduction  study  with  spinosad; 

ii.  There  are  no  residual  uncertainties 
identified  in  the  exposiire  databases;  the 
dietary  food  exposure  assessment 
(chronic  only;  no  acute  endpoint  was 
identified)  is  refined  using  Anticipated 
Residues  calculated  from  field  trial  data 
and  available  percent  crop  treated 
information  (100%  crop  treated  is 
assumed  for  proposed  new  uses)  and, 

iii.  The  dietary  drinking  water 
exposure  is  based  on  conservative 
modeling  estimates, 

iv.  OPP's  Health  Effect  Division 
Residential  Standard  Operating 
Procedures  were  used  to  assess  post- 
application  exposure  to  children  as  well 
as  incidental  oral  exposiue  of  toddlers, 
so  these  assessments  do  not 
underestimate  the  exposure  and  risks 
posed  by  spinosad, 

V.  A  developmental  toxicity  study  is 
not  required. 

E.  Aggregate^ Risks  and  Determination  of 
Safety 

To  estimate  total  aggregate  exposure 
to  a  pesticide  from  food,  drinking  water, 
and  residential  uses,  the  Agency 
calculates  DWLOCs  which  are  used  as  a 
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point  of  comparison  against  the  model 
estimates  of  a  pesticide's  concentration 
in  water  (EECs).  DWLOCS  values  are  not 
regulatory  standards  for  drinking  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food  and  residential 
uses.  In  calculating  a  DWLOCS,  the 
Agency  determines  how  much  of  the 
acceptable  exposure  (i.e.,  the  PAD)  is 
available  for  exposure  through  drinking 
water  e.g.,  allowable  chronic  water 
exposure  (mg/kg/day)  =  cPAD  -  (average 
food  +  residential  exposure).  This 
allowable  exposure  through  drinking 
water  is  used  to  calculate  a  DWLOCS. 
A  DWLOCS  wUl  vary  depending  on 
the  toxic  endpoint,  drinking  water 
consiunption,  and  body  weights.  Default 
body  weights  and  consimiption  values 
as  used  by  the  USEPA  Office  of  Water 
are  used  to  calculate  DWLOCs:  2L/70  kg 
(adult  male),  2L/60  kg  (adult  female), 
and  lL/10  kg  (child).  Default  body 
weights  and  drinking  water 
consimiption  values  vary  on  an 
individual  basis.  This  variation  will  be 
taken  into  account  in  more  refined 


screening-level  and  quantitative 
drinking  water  exposure  assessments. 
Different  populations  will  have  different 
DWLOCs.  Generally,  a  DWLOCS  is 
calculated  for  each  type  of  risk 
assessment  used:  acute,  short-term, 
intermediate-term,  chronic,  and  cancer. 

When  EECs  for  surface  water  and 
groundwater  are  less  than  the  calculated 
DWLOCs,  OPP  concludes  with 
reasonable  certainty  that  exposures  to 
the  pesticide  in  drinking  water  (when 
considered  along  with  other  sources  of 
exposure  for  which  OPP  has  reliable 
data)  would  not  result  in  unacceptable 
levels  of  aggregate  hiunan  health  risk  at 
this  time.  Because  OPP  considers  the 
aggregate  risk  resulting  from  multiple 
exposure  pathways  associated  with  a 
pesticide's  uses,  levels  of  comparison  in 
drinking  water  may  vary  as  those  uses 
change.  If  new  uses  are  added  in  the 
futiire,  OPP  will  reassess  the  potential 
impacts  of  residues  of  the  pesticide  in 
drinking  water  as  a  part  of  the  aggregate 
risk  assessment  process. 

1.  Acute  risk.  Acute  aggregate  risk 
consists  of  the  combined  dietary 
exposures  from  food  and  drinking  water 


sources.  The  total  exposiu^  is  compared 
to  the  acute  RfD.  An  acute  RfD  was  not 
identified  since  no  effects  were 
observed  in  oral  toxicity  studies  that 
could  be  attributable  to  a  single  dose. 
Therefore,  the  Agency  concludes  that 
there  is  a  reasonable  certainty  of  no 
harm  from  acute  aggregate  exposure  to 
spinosad. 

2.  Chronic  risk.  Using  the  exposure 
assimiptions  described  in  unit  C  for 
chronic  exposure,  EPA  has  concluded 
that  exposure  to  spinosad  from  food  will 
utilize  30%  of  the  cPAD  for  the  U.S. 
population,  41%  of  the  cPAD  for  infant 
<1  year  old  and  69%  of  the  cPAD  for 
children  1-6  years  old  (subpopulatibn  at 
greatest  exposure).  Based  the  use 
pattern,  chronic  residential  exposure  to 
residues  of  spinosad  is  not  expected.  In 
addition,  there  is  potential  for  chronic 
dietary  exposure  to  spinosad  in  drinking 
water.  After  calculating  DWLOCs  and 
comparing  them  to  the  EECs  for  surface 
and  ground  water,  EPA  does  not  expect 
the  aggregate  exposure  to  exceed  100% 
of  the  cPAD,  as  shown  in  the  following 
Table  3: 


Table  3.— Aggregate  Risk  Assessment  for  Chronic  (Non-Cancer)  Exposure  to  Spinosad 


Population  Sut)group 

cPAD  mg/kg/day 

%cPAD  (Food) 

Suriaoe  Water  EEC 
(ppb) 

Ground  Water  EEC 
(ppb) 

Chronic  DWLOCS 
(ppb) 

U.S.  Population 
Ail  infants  (<1  year  old) 
ChHdren  1-6  years  old 
CNIdren  7-12 
Female  13-50 

0.027 
0.027 
0.027 
0.027 
0.027 

30 
41 
69 
45 
24 

2.3 
2.3 
2.3 
2.3 
2.3 

0.037 
0.037 
0.037 
0.037 
0.037 

660 
160 
85 

150 
620 

3.  Short-term  risk.  Short-term 
aggregate  exposiue  takes  into  account 
residential  exposure  plus  chronic 
exposure  to  food  and  water  (considered 
to  be  a  background  exposure  level). 

Spinosad  is  currently  registered  for 
use  that  could  result  in  short-term 
residential  exposure  and  the  Agency  has 
determined  that  it  is  appropriate  to 
aggregate  chronic  food  and  water  and 
short-term  exposures  for  spinosad. 


Using  the  exposine  assumptions 
described  in  imit  C  for  short-term 
exposures,  EPA  has  concluded  that  food 
and  residential  exposures  aggregated 
result  in  aggregate  MOEs  of  600  for  the 
U.S.  Population,  260  for  all  infents  <1 
year  old,  190  for  children  1-6  years  old 
(greatest  risk  subpopulation)  and  250  for 
children  7-12  years  old.  These  aggregate 
MOEs  do  not  exceed  the  Agency's  level 
of  concern  for  aggregate  exposure  to 


food  and  residential  uses.  In  addition, 
short-term  DWLOCs  were  calculated 
and  compared  to  the  EECs  for  chronic 
exposure  of  spinosad  in  ground  and 
surftice  water.  AStBt  calculating 
DWLOCs  and  comparing  them  to  the 
EECs  for  surface  and  ground  water,  EPA 
does  not  expect  short-term  aggregate 
exposure  to  exceed  the  Agency's  level  of 
concern,  as  shown  in  the  following 
Table  4: 


TABLE  4.— Aggregate  Risk  Assessment  for  Short-Term  Exposure  to  Spinosad 


Population  Subgroup 

Aggregate 
MOE  (Food 
*  Residen- 
tial) 

Aggregate 

Level  of 

Concern 

(LOC) 

Surface 

Water  EEC 

(ppb) 

Ground 

Water  EEC 

(ppb) 

Short-Term 

DWLOCS 

(ppb) 

U.  S.  Population 
All  infants  <1  year  oM 
Children  1-6  years  old 
CNIdren  7-12  years  old 
Females  13-50  years 

600 
260 
190 
250 
760 

100 
100 
100 
100 
100 

2.3 
2.3 
2.3 
2.3 
2.3 

0.037 
0.037 
0.037 
0.037 
0.037 

1400 
300 

230 

290 

1300 

4.  Aggregate  cancer  risk  for  U.S. 
population.  Spinosad  has  been 


classified  as  "not  likely  to  be 
carcinogenic  in  hiunans"  based  on  the 


results  of  a  carcinogenicity  study  in 
mice  and  the  combined  chronic  toxicity 
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and  carcinogenicity  study  in  rats. 
Therefore,  spinosad  is  not  expected  to 
pose  a  cancer  risk  to  humans. 

5.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  hann  will  result  to  the  general 
population,  and  to  infants  and  children 
from  aggregate  exposure  to  spinosad 
residues. 

rv.  Other  Consideratioiis 

A.  Analytical  Enforcement  Methodology 

Adequate  enforcement  methodology 
using  high  pressure  liquid 
chromatography  with  ultraviolet 
detector  (HPLC/UV)  is  available  to 
enforce  the  tolerances  in  plants. 
Adequate  livestock  methods  are 
available  for  tolerance  enforcement. 
Method  RES  94094  (GRM  95.03)  is  an 
HPLC/UV  method  suitable  for 
determination  of  spinosad  residues  in 
niDiinant  commodities.  Method  GRM 
95.03  has  undergone  successful 
independent  laboratory  validation  (ILV) 
and  EPA  laboratory  validation,  and  has 
been  forwarded  to  FDA  for  inclusion  in 
PAM  Volume  II.  Method  GRM  95.15  is 
another  HPLC/UV  method  suitable  for 
determination  of  spinosad  residues  in 
poultry  commodities.  This  method  has 
been  forwarded  to  FDA  for  inclusion  in 
PAM  Volume  II.  Method  RES  95114,  an 
immunoassay  method  for  determination 
of  spinosad  residues  in  ruminant 
commodities,  underwent  a  successful 
ILV  and  EPA  laboratory  validation.  It 
has  been  submitted  to  FDA  for  inclusion 
in  PAM  Volume  II.  The  methods  may  be 
requested  from:  Paul  Golden,  US  EPA/ 
OPP/BEAD/ACB,  Environmental 
Science  Center,  701  Mapes  Road,  Fort 
Meade,  MD  20755-5350;  telephone 
number:  (410)  305-2960;  FAX  (410) 
305-3091;  e-mail  address:  RAM 
Mailbox. 

B.  International  Residue  Limits 

No  Codex,  Canadian,  or  Mexican 
maximum  residue  limits  (MRLs)  have 
been  established  for  residues  of 
spinosad  on  the  caneberry  subgroup, 
root  and  tuber  vegetables,  the  herb 
subgroup,  fig,  grape,  peanut,  or  livestock 
commodities.        j 

V.  Conclusion 

Therefore,  tolerances  are  established 
for  residues  of  spinosad,  in  or  on  fig  at 
0.10  ppm;  herbs,  fresh,  subgroup  at  3.0 
ppm;  herbs,  dried,  subgroup  at  22  ppm; 
vegetable,  root  and  tuber,  group  at  0.10 
ppm;  caneberry  subgroup  at  0.70  ppm; 
grape  at  0.50  ppm;  grape,  raisin  at  0.70 
ppm;  peanut  at  0.02  ppm;  beet,  sugar, 
molasses  at  0.75  ppm;  cattle,  meat  at 
0.50  ppm;  cattle,  meat  byproducts  at  2.0 


ppm;  cattle,  fat  at  6.5  ppm.  milk  at  2.5; 
and  milk,  fat  at  27  ppm. 

VI.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procediues  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996,  EPA  will 
continue  to  use  those  procediu'es,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  from  the  requirement  of  a 
tolerance  issued  by  EPA  under  new 
section  408(d),  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensuire  proper  receipt  by  EPA, 
you  must  identify  docket  ID  number 
OPP-2002-0195  in  the  subject  line  on 
the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  November  26,  2002. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by- 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  yoiu  written  request  to:  Office  of 
the  Hearing  Clerk  (1900C), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 


DC  20460.  You  may  also  deliver  your 
request  to  the  Office  of  the  Hearing 
Clerk  in  Rm.  104,  Crystal  Mall  #2, 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA. 
The  Office  of  the  Hearing  Clerk  is  open 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  number  for  the  Office  of  the 
Hearing  Clerk  is  (703)  603-0061. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  Hollins,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  VI. A.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.2.  Mail  yoiu 
copies,  identified  by  docket  ID  number 
OPP-2002-0195,  to:  Public  Information 
and  Records  Integrity  Branch, 
Information  Resoiuces  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460.  In  person  or  by 
coiuier,  bring  a  copy  to  the  location  of 
the  PIRIB  described  in  Unit  I.B.2.  You 
may  also  send  an  electronic  copy  of 
your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 
ASCII  file  format.  Do  not  include  any 
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CBI  in  your  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  your 
request  at  many  Federal  Depository 
Libraries. 

B.  When  Will  the  Agency  Gmnt  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Vn.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  a  tolerance 
under  FFDCA  section  408(d)  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (0MB)  has  exempted  these  tjrpes 
of  actions  fit)m  review  under  Executive 
Order  12866,  entiUed  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4, 1993).  Because  this  rule  has 
been  exempted  from  review  imder 
Executive  Order  12866  due  to  its  lack  of 
significance,  this  rule  is  not  subject  to 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  (66  FR  28355,  May 
22,  2001).  This  final  rule  does  not 
contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  imder 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104—4).  Nor  does  it  require  any 
special  considerations  under  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994);  or  OMB  review  or  any  Agency 
action  under  Executive  Order  13045, 
entiUed  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997). 
This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 


established  on  the  basis  of  a  petition 
imder  FFDCA  section  408(d),  such  as 
the  tolerance  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regiilatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  In  addition,  the 
Agency  has  determined  that  this  action 
will  not  have  a  substantial  direct  effect 
on  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govenunent,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accoimtable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government"  This  final  rule 
directly  regidates  growers,  food 
processors,  food  handlers  and  food 
retailers,  ndt  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n)(4). 
For  these  same  reasons,  the  Agency  has 
determined  that  this  rule  does  not  have 
any  "tribal  implications"  as  described 
in  Executive  Order  13175,  entitled 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (65  FR 
67249,  November  6.  2000).  Executive 
Order  13175,  requires  EPA  to  develop 
an  accoimtable  process  to  ensiue 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal  ,^^~~\ 
Government  and  Indian  tribes."  This'v.^ 
rule  will  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 


Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

Vni.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  nile,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.&C.  804(2). 

List  of  Subiects  in  40  CFK  Part  180 

Environmental  protection, 
Administrative  practice  and  procediu^. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  September  23.  2002. 
Peter  CauUdns, 

Acting  Director.  Registration  Division,  Office 
of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q).  346(a)  and 
371. 

2.  Section  180.495  is  amended  as 
follows: 

a.  In  the  table  to  paragraph  (a)  by 
alphabetically  adding  the  entries  for 
beet,  sugar,  molasses;  caneberry 
subgroup;  fig;  grape;  grape,  raisin;  herb, 
dried,  subgroup;  herb,  firesh,  subgroup; 
milk;  peanut;  vegetable,  root  and  tuber, 
group; 

b.  By  revising  the  entries  for  cattle, 
fat;  cattie,  meat;  cattle,  meat  byproducts: 
and  milk,  fat;  and 

c.  By  removing  the  entries  for  beet, 
garden:  roots;  beet,  sugar,  roots;  milk, 
whole;  and  tuberous  and  conn 
vegetables  (crop  subgroup  IC). 

d.  In  the  table  to  paragraph  (b)  by 
removing  the  entries  for  beet,  sugar; 
beet,  sugar,  molasses;  milk,  whole;  milk, 
fat;  and  peanut. 

§180.495    Spinosad;  tderancM  for 
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Commodity 

Parts  per 
million 

Expiration/ 

Revocation 

Date 

•  • 

Beet,  sugar,  mo- 
lasses .r. 

•  • 

Caneberr^  sul>- 
group 

•  * 

Cattle,  fat 

Cattle,  meat  

Cattle,  meat  by- 
products   

•  • 

Fig 

_   *                        • 

Grape 

Grape,  raisin 

•  • 

Herb,  dried,  sub- 
group   

Herb,  fresh,  sub- 
group   

•  • 

Milk  

Mill(,  fat 

• 

0.75 

0.70 

• 

6.5 
0.50 

2.0 

» 

0.10 

» 

0.50 
0.70 

22 
3.0 

2.5 
27 

• 

0.02 
0.10 

•  • 

None 

•  • 

None 

•  • 

None 
None 

None 

•  • 

None 

•  * 

None 
None 

•  • 

None 
None 

•  • 

None 
None 

•  • 

Peanut  

•  • 

Vegetable,  root 
and  tuber, 
group 

•  • 

None 

•  • 

None 
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ENVIRONMENTAL  PROTECTION 
AGENCY 


40  CFR  Part  180 
[OPP-2002-0232;  FRL-7200-2] 

Glyphosate;  Pesticide  Tolerances 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMIMARY:  This  regulation  establishes 
tolerances  for  residues  of  glyphosate  in 
or  on  animal  feed,  nongrass  group; 
grass,  forage,  fodder  and  hay.  group  and 
adds  the  potassium  salt  of  glyphosate  to 
the  tolerance  expression.  Monsanto 
Company  requested  this  tolerance  under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act.  as  amended  by  the  Food  Quality 
Protection  Act  of  1996. 


DATES:  This  regulation  is  effective 
September  27,  2002.  Objections  and 
requests  for  hearings,  identified  by 
docket  ID  number  OPP-2002-0232, 
must  be  received  on  or  before  November 
26.  2002. 

ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  in  person,  or  by  courier.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  VI.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  yoin  objections 
and  hearing  requests  must  identify 
docket  ID  number  OPP-2002-0232  in 
the  subject  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  James  A.  Tompkins  (PM  25), 
Registration  Division  (7505C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington.  DC  20460; 
telephone  number:  (703)  305-5697;  e- 
mail  address:  Tompkins.Jim@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer,  or  pesticide 
manufactmer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Categories 

NAICS 
codes 

Examples  of  po- 
tentially affected 
entities 

Industry 

111 
112 

311 

32532 

Crop  production 

Animal  produc- 
tion 

Food  manufac- 
turing 

Pesticide  manu- 
facturing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 


B.  How  Can  I  Get  Additional 
Infonnation,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  oht^n 
electronic  copies  of  this  document,  and 
certain  other  related  dociunents  that 
might  be  available  electronically,  from 
the  EPA  Internet  homp  page  at  http:// 
www.epa.gov/.  To  access  this  document, 
on  the  home  page  select  "Laws  and 
Regulations."  "Regulations  and 
Proposed  Rules,"  and  then  look  up  the 
entry  for  this  document  tmder  the 
"Federal  Register — Enviromnental 
Dociunents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  A  frequently 
updated  electronic  version  of  40  CFR 
part  180  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/ 
cfrhtml_00/Title_40/40cfrl  80_00.html,  a 
beta  site  currently  under  development. 
To  access  the  OPPTS  Harmonized 
Guidelines  referenced  in  this  dociunent, 
go  directly  to  the  guidelines  at  http:// 
www.epa.gov/opptsfrs/home/ 
guidelin.htm. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  imder  docket  ID  niunber  OPP- 
2002-0232.  The  official  record  consists 
of  the  documents  specifically  referenced 
in  this  action,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  Confidential 
Business  Information  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  dociunents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  diuing 
an  applicable  comment  period  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB).  Rm.  119,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is (703) 305-5805. 

n.  Background 

In  the  Federal  Register  of  April  17, 
2002  (FR  67  18894)  (FRL-6830-5),  EPA 
issued  a  notice  pursuant  to  section  408 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA).  21  U.S.C.  346a,  as 
amended  by  the  Food  Quality  Protection 
Act  of  1996  (FQPA)  (Public  Law  104- 
170).  aimouncing  the  filing  of  pesticide 
petitions  (PP  0F06130.  0F06195.  and 
0F06273)  by  Monsanto,  600  13th  St., 
NW..  Suite  660,  Washington.  DC  20005. 
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The  notice  included  a  summary  of  the 
petition  prepared  by  Monsanto,  the 
registrant.  Comments  received  in  the 
public  docket  with  respect  to  the  Notice 
of  Filing  Pesticide  Petitions  to  Establish 
a  Tolerance  for  Glyphosate  in  or  on 
Food  (April  17,  2002,  67  FR  18894)  are 
discussed  in  the  section  below.    - 

m.  Response  to  Comments 

The  Northwest  Coalition  for 
Alternatives  to  Pesticides  (NCAP) 
researches  and  cites  studies  that  are  not 
included  in  corporate  evaluations  of 
their  products,  and  summarizes  them  in 
the  Journal  of  Pesticide  Reform.  The 
following  comments  submitted  to  the 
Agency  by  Jill  Davies/RiverCare,  Martha 
T.  Franks/Taylor  Farms  and  Jeff 
Schahczenski/Executive  Director/ 
Western  Sustainable  Agriculture 
Working  Group  cite  the  opinions  of  the 
NCAP  concerning  the  information 
contained  within  the  April  17,  2002 
Federal  Register  for  glyphosate. 

A.  Residue  Chemistry 

The  Notice  states: 

1.  Plant  metabolism.  The  nature  of  the 
residue  in  plants  is  adequately  understood 
and  consists  of  the  parent,  glyphosate  and  its 
metabolite  aminomethyl-phosphonic  acid 
(AMP A).  Only  the  glyphosate  parent  is  to  be 
regulated  in  plant  and  animal  commodities 
since  the  metabolite  AMPA  is  not  of 
toxicological  concern  in  food. 

Comment:  The  metabolite  AMPA  is  of 
toxicological  concern.  In  subchronic 
(midterm)  tests  on  rats,  AMPA  caused 
an  increase  in  the  activity  of  an  enzyme, 
lactic  dehydrogenase,  in  both  sexes;  a 
decrease  in  liver  weights  in  males  at  all 
doses  tested;  and  excessive  cell  division 
in  the  lining  of  the  urinary  bladder  in 
both  sexes. 

Agency  response.  The  subchronic 
toxicity  of  AMPA  has  been  investigated 
in  rats  and  dogs.  Treatment-related 
effects,  such  as  urinary  tract  irritation, 
were  observed  in  rats  only  at  very  high 
dosage  levels.  Gross  and  histopathologic 
examinations  of  these  animals  did  not 
reveal  effects  in  any  other  organ.  No 
toxicities  occurred  in  dogs  at  any  dosage 
level  tested.  Based  on  these  results,  the 
Agency  concluded  that  the  metabolite  of 
glyphosate.  AMPA.  is  not  of 
toxicological  concern  because  the  effects 
observed  in  subchronic  toxicity  studies 
cited  above  were:  (1)  Not  dose-related, 
and/or  (2)  not  considered  biologically 
significant. 

Comment:  The  mode  of  action  of  the 
residue  in  plants  is  not  adequately 
understood.  It  is  known  that  glyphosate 
is  a  systemic  and  non-selective 
herbicide  that  kills  grasses,  sedges,  and 
broad-leaved  plants,  but  exactly  how  it 
works  is  not  well  understood. 


Agency  response.  Residue  chemistry/ 
plant  metabolism  studies  for  pesticidal 
active  ingredients  are  not  designed  to 
determine  the  mode-of-action  in  plants, 
but  instead  are  designed  to  determine 
the  metabolic  fate,  including  the 
identification  of  plant  metabolites  of  the 
active  ingredient,  when  it  is 
systemically  present  in  plants. 

Although  not  relevant  to  nature  of  the 
residue  studies,  the  primary  mode  of 
action  for  glyphosate  is  well  understood 
and  documented.  Glyphosate  is  a 
member  of  the  phosphono  amino  acid 
class  of  chemicals.  These  compounds 
are  foliar-applied  herbicides  that 
interfere  with  normal  plant  amino  acid 
synthesis,  resulting  in  the  inhibition  of 
nucleic  acid  metabolism  and  protein 
synthesis.  Specifically,  glyphosate 
blocks  the  activity  of  5- 
enolpyruvylshikimate  3-phosphate 
synthase  (EPSP  sjnathase),  an  enzyme 
that  is  involved  in  aromatic  amino  acid 
biosynthesis  (essential  for  growth)  and 
produced  only  by  green  plants.  This 
pathway  does  not  occur  in  animals, 
which  must  eat  plants  to  obtain  these 
essential  amino  acids.  Consequently, 
glyphosate  is  toxic  to  all  green  plants 
and  essentially  nontoxic  to  other  living 
organisms. 

B.  Toxicological  Profile 

The  Notice  states:     . 

1.  Acute  toxicity.  Several  acute  toxicology 
studies  place  technical-grade  glyphosate  in 
Toxicity  Category  III  and  Toxicity  Category 
IV. 

Comment:  This  is  correct,  and 
Toxicity  Category  III  means  caution.  But 
most  toxicology  studies  are  conducted 
using  glyphosate  alone,  not  the 
formulations  that  are  in  commercial 
products,  which  contain  so-called  inert 
ingredients.  Roundup,  which  contains 
gljrphosate  and  the  surfactant  POEA,  is 
three  times  as  acutely  toxic  to  rats  as 
glyphosate  alone.  This  deficiency  in 
regulation  needs  to  be  corrected. 

Agency  response.  This  action 
establishes  a  tolerance  for  glyphosate, 
not  the  inert  polyethylated  tallow 
amines  (POEA).  POEA  is  regulated 
separately  under  FFDCA  and  has  been 
approved  by  the  Agency.  Additionally, 
under  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  7  U.S.C.  136  etseq., 
registration  process.  EPA  evaluates  the 
potential  risks  posed  by  inert 
ingredients  sudi  as  the  POEA.  The 
Agency  requires  a  full  disclosure  of 
inert  ingredients  for  each  Roundup 
formulation  to  determine  acute  toxicity 
such  as  acute  oral,  eye.  skin,  inhalation, 
and  dermal  sensitization.  The  combined 
effects  of  active  and  inert  ingredients  on 
a  product's  acute  toxicity  properties  are 


reviewed  by  the  Agency  and  used  to 
define  the  appropriate  personal 
protective  equipment  (PPE)  and 
precautionary  statements  for  each 
pesticide  end-use  product  label  that  will 
provide  adequate  protection  to  users. 

2.  Genotoxicity(mutagencicty) — 
Comment:  The  FR  Notice  describes 
assays  showing  that  glyphosate  does  not 
cause  genetic  damage,  but  other  studies 
have  shown  that  both  glyphosate  and  its 
commercial  products  are  mutagenic, 
and  the  commercial  products  are  more 
potent  mutagens  than  glyphosate. 

Agency  response.  The  mutagenicity 
studies  referred  to  by  the  commenters  is 
the  Journal  of  Pesticide  Reform  (JPR).  a 
magazine  produced  by  the  Northwest 
Coalition  for  Alternatives  to  Pesticides 
(NCAP)  based  in  Eugene,  OR.  JPR  has 
compiled  and  updated  fact  sheets  on  a 
number  of  pest-control  products, 
including  glyphosate  (the  active 
ingredient  in  Roundup  agricultural 
herbicides). 

Based  on  the  negative  responses 
observed  in  well  validated  assays 
conducted  according  to  the  required  test 
guidelines  and  in  compliance  with 
USEPA  Good  Laboratory  Practice 
Standards,  the  Agency  concluded  that 
the  active  ingredient  pesticide, 
glyphosate,  is  neither  mutagenic  or 
clastogenic. 

Several  studies  have  tested  herbicide 
formulations,  including  Roundup,  for 
mutagenic/genotoxic  potential. 
Although  positive  responses  have  been 
reported,  the  testing  systems  used  in  the 
cited  studies  may  not  be  adequate  for 
regulatory  purposes  for  one  or  more  of 
the  following  reasons:  (1)  Un-validated 
test  systems  that  do  not  have  established 
predictability  based  on  broad 
experience  using  substances  of  known 
positive  and  negative  genotoxicity/ 
mutagenicity;  (2)  undocumented  and 
uncharacterized  test  materials;  (3) 
administered  doses  that  cannot  be 
correlated  to  expected  exposures;  (4) 
routes  of  exposure  that  vary  from  the 
required  test  protocols;  (5)  results  that 
address  endpoints  which  do  not  have  a 
clear  accepted  relationship  to  human 
disease:  and/or  (6)  deficient 
methodologies. 

3.  Reproductive  and  developmental 
toxicity — Comment:  A  study  in  Ontario 
found  that  father's  (mostly  formers)  use 
of  glyphosate  was  associated  with  an 
increase  in  miscarriages  and  premature 
births  in  farm  families.  Laboratory 
studies  on  rats  and  rabbits  have  also 
demonstrated  a  number  of  effects  from 
glyphosate  on  reproduction. 

Agency  response.  Data  from  studies 
'  conducted  according  to  accepted  testing 
methods  and  reviewed  by  the  Agency, 
demonstrate  that  glyphosate  is  not  a 
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reproductive  or  developmental  toxicant. 
Glyphosate  was  evaluated  in  two 
multigenerational  rat  reproduction 
studies  and  developmentcd  toxicity 
studies  in  rats  and  rabbits.  Results  from 
these  studies  did  not  indicate  any 
adverse  effects  on  the  animals'  ability  to 
mate,  conceive,  carry  or  deliver  normal 
offspring.  Based  on  the  findings  from 
developmental  toxicity  studies  in  rats 
and  rabbits,  it  can  be  concluded  that 
glyphosate  does  not  produce  birth 
defects  and  developmental  toxicity  is 
only  seen  at  maternally  toxic  doses. 

The  developmental  toxicity  of  the 
surfactant  POEA  has  been  evaluated  and 
found  not  to  be  a  teratogen  or  a 
developmental  toxicant  in  rats. 
Subchronic  toxicity  studies  with  the 
surfactant  and/or  Roundup  herbicide 
have  also  been  conducted  in  rats, 
rabbits,  and  dogs.  In  these  studies,  gross 
and  microscopic  pathology 
examinations  were  conducted  on 
several  reproductive  tissues  including 
ovaries,  uterus,  testes,  and  epididymis. 
No  developmental  effects  or  changes  in 
reproductive  tissues  were  found  in  any 
of  these  evaluations.  There  is  no 
evidence  that  the  surfactant  or  Roundup 
herbicide  adversely  impacts 
reproductive  function. 

4.  Subchronic  (medium-term)  and 
chronic  (long-term)  toxicity  studies  on 
rats  and  mice — Comment.  Once  again, 
studies  (both  subchronic  and  chronic) 
other  than  those  cited  by  Monsanto 
reflect  toxicity  from  glyphosate,  and 
commercial  products  are  more  toxic 
than  just  glyphosate. 

Agency  response.  The  Agency  has 
determined  that  the  existing  data  base 
for  glyphosate  is  adequate  according  to 
testing  guideline  requirements  for  a 
food-use  registration.  There  is  high 
confidence  in  the  quality  of  the  existing 
studies  and  the  reliability  of  the  toxicity 
endpoints  identified  for  use  in  risk 
assessments;  there  are  no  data  gaps. 
Based  on  evaluation  of  the  existing 
glyphosate  data  base,  the  Agency  has 
concluded  that  the  use  of  glyphosate 
and  glyphosate  products  do  not  pose 
unreasonable  risks  or  adverse  effects  to 
humans. 

The  potential  toxicity  of  POEA  has 
been  assessed  in  subchronic  oral  studies 
with  rats  and  dogs.  Roundup  herbicide 
has  also  been  evaluated  for  possible 
subchronic  effects  in  an  inhalation 
study  with  rats,  a  dermal  study  in 
rabbits,  and  an  oral  study  with  cattle.  It 
was  anticipated  most  observed  effects 
would  be  related  to  the  surface-active 
properties  and  associated  irritation 
potential  of  surfactants.  These  studies 
confirm  that  irritation  at  the  site  of 
contact  was  the  primary  finding  with 
the  test  material.  In  the  oral  studies 
conducted  with  POEA  and  Roundup, 


effects  secondary  to  gastrointestinal 
irritation  (emesis  and  diarrhea)  were 
noted;  decreased  food  consumption  and 
decreased  body  weight  gain.  However, 
these  effects  were  not  dose-related  in 
rats  and  dogs.  In  the  study  conducted 
with  cattle  in  which  slight  decreases  in 
body  weight  occiured,  dosages  of 
Roundup  herbicide  were  30  to  100  times 
greater  than  the  dose  typically  applied 
to  foliage  for  agricultural  weed  control 
purposes.  There  was  no  systemic 
toxicity  in  the  inhalation  and  dermal 
studies  conducted  with  Roundup.  No 
indication  of  specific  target  organ 
toxicity  was  observed  in  any  of  the 
subchronic  toxicity  studies. 

5.  Animal  metabolism.  The  Notice 
states: 

The  qualitative  nature  of  the  residue  in 
animals  is  adequately  understood. 

Comment:  This  is  not  true.  There  are 
a  multitude  of  established  effects  on 
animals,  including  humans,  and  the 
mode  of  action  is  not  understood  at  all. 
Roundup  kills  beneficial  insects 
Tparasitoid  wasps,  lacewings,  ladybugs) 
and  other  arthropods  that  are  important 
in  himius  production  and  soil  aeration, 
and  affect  growth  and  survival  of 
earthworms.  Acute  toxicities  for  fish 
LCso,  the  lethal  concentration  killing 
50%  of  a  population  of  test  animals) 
range  from  2  ppm  to  55  ppm  and 
increase  with  increases  in  water 
temperature. 

Agency  response.  Animal  metabolism 
studies  for  pesticide  active  ingredients 
do  not  evaluate  toxicological  effects,  but 
instead  are  designed  to  determine  the 
fate  of  the  molecule  within  a 
mammalian  metabolic  system.  The 
animal  metabolism  data  reviewed  by  the 
Agency  for  glyphosate  are  adequate  and 
the  qualitative  natiu«  of  the  residue  in 
animals  is  understood. 

Environmental  consequences  of 
pesticide  use  are  considered  in  the 
FIFRA  registration  process.  Based  on  the 
current  toxicity  data,  application  rates 
and  observance  of  risk  management 
measures  for  the  active  ingredient 
glyphosate,  EPA  has  determined  that  the 
risks  for  birds,  mammals,  aquatic 
organisms,  bees  and  invertebrates  are 
minimal.  Glyphosate  is  no  more  than 
slightly  toxic  to  fish  and  wild  birds,  and 
practically  non-toxic  to  aquatic 
invertebrate  animals.  There  is  a  very 
low  potential  for  the  compoimd  to  build 
up  in  the  tissues  of  aquatic  invertebrates 
and  other  aquatic  organisms  such  as 
fish.  The  Roimdup  formulation  is 
moderately  to  slightly  toxic  to 
freshwater  fish  and  aquatic  invertebrate 
animals.  Glyphosate  is  nontoxic  to 
honeybees.  This  active  ingredient 
pesticide  as  well  as  surfactants  in  the 
formulated  products  have  no  known 


effect  on  soil  microorganisms.  The 
reported  contact  lethal  dose  (LDso)  for 
earthworms  in  soil  are  greater  than 
5,000  parts  per  million  (ppm)  for  both 
the  glyphosate  trimethylsulfonium  salt 
and  Roimdup. 

6.  Cancer.  Unit  C.3.ii.  of  the  Notice 
states: 

There  is  no  evidence  of  carcinogenic 
potential. 

Comment:  This  is  false.  A  recent 
Swedish  Study  of  hairy  cell  leukemia 
(HCL),  a  form  of  non-Hodgkin's 
lymphoma  cancer,  found  that  people 
who  were  occupationally  exposed  to 
glyphosate  herbicides  had  a  threefold 
higher  risk  of  HCL.  A  similar  study  of 
people  with  non-Hodgkin's  lymphoma 
found  exposure  to  glyphosate  was 
associated  with  an  increase  risk  of  about 
the  same  size. 

Agency  response.  The  commenters  are 
referring  to  two  epidemiology  studies 
published  by  Sweden.  This  type  of 
epidemiologic  evaluation  does  not 
establish  a  definitive  link  to  cancer. 
Furthermore,  this  information  has 
limitations  because  it  is  based  solely  on 
unverified  recollection  of  exposure  to 
glyphosate-based  herbicides. 

The  carcinogenic  potential  of 
glyphosate  has  been  evaluated  in 
acceptable  studies  conducted  in  rats  and 
mice.  In  June  of  1991,  the  Agency 
concluded,  following  a  thorough  review 
of  all  available  toxicity  data,  that 
glyphosate  should  be  classified  in 
Category  E~Evidence  of  Non- 
carcinogenicity  in  Himians.  This  cancer 
classification  was  based  upon  the 
observation  of  no  treatment-related 
tumors  at  any  dose  level  with 
glyphosate  tested  up  to  the  limit  in  rats 
and  up  to  dose  levels  higher  than  the 
limit  dose  in  mice,  and  the  lack  of 
evidence  of  mutagenicity /genotoxicity 
for  glyphosate. 

C.  Exposure  and  Risk  Assessments 

1.  Dietary  exposure.  Tolerances  have 
been  established  (40  CFR  180.364)  for 
the  residues  of  glyphosate  in  or  on  a 
variety  of  food  and  feed  commodities. 
The  petitioner  proposes  to  add 
potassium  salfto  this  list  of  acceptable 
salt  forms  to  which  the  tolerances  apply, 
and  to  amend  or  add  a  number  of  new 
animal  feed  tolerances  and  one  food 
tolerance.  Tolerances  are  also 
established  for  animal  organs  that  may 
be  consumed  by  humans  (kidney  at  4.0 
ppm  and  liver  at  0.5  ppm),  and  for 
poultry  meat  at  0.1  ppm,  eggs  at  0.05 
ppm,  and  poultry  meat  by-products  at 
1.0  ppm,  based  on  animal-feeding 
studies  and  reasonable  worst-case 
livestock  diets. 

The  Notice  states: 
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This  analysis  showed  that  the  existing 
livestock  tolerances  are  sufHcient  for  any 
additional  dietary  burden  arising  from  the 
proposed  feed  tolerances. 

Comment:  It  Is  not  clear  what  analysis 
this  statement  is  referring  to.  In  any 
case,  raising  the  tolerances  in  feed 
should  result  in  new  meat  tolerance 
studies  being  done. 

Agency  response.  EPA  has  conducted 
an  analysis  of  the  reasonable  worst-case 
livestock  diets,  which  include  the 
additional  dietary  burden  from  the 
glyphosate  feed  tolerances  proposed  in 
the  FR  Notice.  Adequate  animal  feeding 
studies  are  available  for  glyphosate  in 
cattle,  swine,  and  poultry.  Based  on  the 
existing  and  proposed  tolerances,  the 
total  estimated  dietary  burden  derived 
from  treated  feed  commodities 
(including  those  genetically  altered  to 
be  tolerant  to  gljrphosate)  would  not 
result  in  meat,  milk,  or  egg  residues  that 
exceed  currently  established  food 
tolerances  on  these  commodities. 

2.  Drinking  water — Persistence  in 
soil — Comment:  Glyphosate  is 
acknowledged  to  be  extremely 
persistent  in  the  soil  under  typical 
application  conditions.  AMP  A  (the 
primary  metabolite)  is  even  more 
persistent  than  glyphosate.  Studies  in 
eight  states  found  Uiat  the  half-life  in 
soil  (the  time  required  for  half  of  the 
original  concentration  of  a  compound  to 
break  down  or  dissipate)  was  between 
119  and  958  days.  AMPA  has  been 
foimd  in  lettuce  and  barley  planted  a 
year  after  glyphosate  treatment. 

Agency  response.  Based  on  studies 
conducted  both  in  the  laboratory  and 
the  field,  the  Agency  has  determined 
that  glyphosate  is  readily  degraded  by 
soil  microbes  to  AMPA  which  is 
subsequently  degraded  to  C02.  Data 
from  field  dissipation  trials  from  eight 
sites  show  that  the  median  half-life 
(DT50)  for  glyphosate  applied  at 
maximum  use  rates  was  13.9  days  with 
a  range  of  2.6  (Texas)  to  140.6  (Iowa). 
The  reported  half-lives  from  the  field 
studies  conducted  in  the  coldest 
climates,  i.e.,  Minnesota,  New  York,  and 
Iowa  were  longest  at  28.7, 127.8.  and 
140.6  days,  respectively,  indicating  that 
the  rate  of  glyphosate  degradation  is 
somewhat  slower  in  cooler  climates 
compared  to  milder  ones.  Further 
degradation  of  AMPA  to  C02  occurs  at 
a  slower  rate  than  the  initial  degradation 
of  glyphosate.  Because  of  the  strong 
binding  of  both  glyphosate  and  AMPA 
to  soil  particles,  there  is  very  little 
uptake  into  plants  of  either  glyphosate 
or  AMPA  from  soil,  even  right  after 
application  of  glyphosate.  AMPA  was 
foimd  in  only  trace  levels  in  lettuce  and 
barley  planted  a  year  after  application  of 
glyphosate  to  soil.  AMPA  has  been 


determined  to  not  be  of  toxicological 

concern. 
3.  Found  in  water.  The  Notice  states: 
Glyphosate  adsorbs  strongly  to  soil  and 

would  not  be  expected  to  move  vertically 

below  the  6  inch  soil  layer. 

Comment:  This  is  a  false  assumption. 
Glyphosate  can  move  into  siirface  water 
when  the  soil  particles  to  which  it  tends 
to  bind  are  washed  into  streams  or 
rivers.  Glyphosate  has  been  foimd  in 
both  ground  and  surface  water,  where  it 
can  be  toxic  to  aquatic  life  for  a  time. 

Agency  response.  The  FR  notice 
statement  refers  to  behavior  of 
glyphosate  in  soil  and  its  potential  for 
movement  to  ground  water,  not  its 
movement  into  surface  water. 
Glyphosate  adsorbs  strongly  to  soil 
particles,  which  limits  its  vertical 
movement  in  soil  and  makes 
contamination  of  ground  water  unlikely 
to  occur. 

Glyphosate  can  potentially  occur  in 
surface  water  from  spray  drift,  runoff, 
soil  particle  movement,  or  by  direct 
application,  but  at  concentrations  that 
are  much  lower  than  levels  at  which 
toxic  effects  to  aquatic  organisms  may 
occur.  The  Agency  has  estimated 
glyphosate  levels  that  could  occur  in 
surface  water  based  on  presently 
approved  use  patterns  using  computer- 
modeling  methods.  Based  on 
toxicological  data  from  acute  and 
chronic  tests  on  fish  and  other  aquatic 
species,  EPA  has  determined  that  the 
potential  for  environmental  effects  of 
glyphosate  in  surface  water  is  minimal. 

TTie  Notice  states: 

The  Agency  lacks  sufficient  monitoring 
exposure  data  to  complete  a  comprehensive 
dietary  exposure  analysis  and  risk 
assessment  for  glyphosate  in  drinking  water. 
Because  the  Agency  does  not  have 
comprehensive  monitoring  data,  drinking 
water  concentration  estimates  are  made  by 
reliance  on  simulation  or  modeling  taking 
into  account  data  on  the  physical 
characteristics  of  glyphosate. 

Comment:  The  Agency  had  better  get 
monitoring  exposure  data  for  drinking 
water,  for  both  glyphosate  and  for 
AMPA. 

Agency  response.  In  November  1999, 
the  EPA  Office  of  Water  issued  a  report 
titled  "A  Review  of  Contaminant 
Occurrence  in  Public  Drinking  Water 
Systems."  The  data  in  the  report  is 
further  discussed  in  the  report 
"Occurrence  Summary  and  Use  Support 
Document  for  the  Six- Year  Review  of 
National  Primary  Drinking  Water 
Regulations"  (draft  report  issued  in 
March  2002).  The  study  is  an  analysis 
to  date  of  the  occurrence  of 
contaminants  in  public  water  systems 
(PWSs).  State  data  bases  of  compliance- 
monitoring  data  from  PWSs  were  the 
primary  data  sources  for  the  analysis. 


Glyphosate  monitoring  data  of  both 
suifice  water  and  ground  water  sources 
for  7,800  PWSs  were  included  in  the 
analysis.  Occurrences  of  detectable 
levels  of  glyphosate  in  ground  water  or 
surface  water  were  very  infrequent.  All 
detections  of  glyphosate  were  below 
10%  of  the  Maximum  Contaminant 
Level  (MCL),  which  is  the  health-based 
maximum  permissible  level  of  a 
contaminant  in  water  that  is  delivered 
to  any  user  of  a  PWS.  Only  0.1%  of  the 
PWSs  reported  any  detection  of 
glyphosate  at  a  level  above  1%  of  the 
MCL.  These  monitoring  results  are 
consistent  with  the  modeling 
predictions  discussed  above,  and 
reinforce  the  Agency's  conclusion  that 
aggregate  exposure  to  glyphosate  via  all 
exposure  routes,  including  drinking 
water,  will  not  exceed  the  Agency's 
level  of  concern  (100%  of  the  cPAD). 

4.  Non-dietary  exposure.  The  Notice 
states: 

iii.  Based  on  the  low  acute  toxicity  and  the 
lack  of  other  toxicological  concerns, 
exposures  from  residential  uses  (e.g.,  for 
lawn  and  garden  pest  control,  indoor  pest 
control,  termiticides,  and  flea  and  tick 
control  on  pets)  of  glyphosate  are  not 
expected  to  pose  undue  risks. 

Comment:  There  are  many 
toxicological  concerns  and  in  California, 
glyphosate  exposure  illness  among 
agricultural  and  landscape  workers  is 
common  with  serious  effects  reported 
including  blurred  vision,  peeling  of 
skin,  nausea,  headache,  vomiting, 
diarrhea,  chest  pain,  dizziness, 
numbness.  How  does  EPA  define  undue 
risks? 

Agency  response.  Some  glyphosate 
end-use  products  are  assigned  Toxicity 
Categories  I  and  II  for  eye  and  dermal 
irritation  because  they  contain  POEA 
surfactants,  which  have  been  identified 
as  eye  and  dermal  irritants.  For  all  such 
formulations,  the  Agency  continues  to 
recommend  the  addition  of  personal 
protective  equipment  (PPE)  and 
precautionary  statements  appropriate 
for  labeling  of  end-use  products  in 
Toxicity  Categories  I  and  II. 

D.  Cumulative  Effects 

The  Notice  states: 

EPA  does  not  have,  at  this  time,  available 
data  to  determine  whether  glyphosate  has  a 
common  mechanism  of  toxicity  with  other 
substances  or  how  to  include  this  pesticide 
in  a  cumulative  risk  assessment.  For  the 
purposes  of  this  tolerances  action,  therefore. 
EPA  has  not  assumed  that  glyphosate  has  a 
common  mechanism  of  toxicity  with  other 
substances. 

Comment:  When  the  mode  of  action  is 
not  clearly  understood,  even  more 
uncertainty  exists  regarding  synei^gistlc 
effects  wlUi  other  substances.  Rather 


60938         Federal  Register /Vol.  67,  No.  188 /Friday,  September  27,  2002 /Rules  and  Regulations 


than  raising  tolerances,  EPA  should  be 
exercising  the  Precautionary  Principle 
and  lowering  them. 

Agency  response.  The  herbicidal 
mode-of-action  of  glyphosate  in  plants 
is  well-understood  (see  Unit  A.  Residue 
Chemistry,  Agency  response  of  this 
document)  but  is  not  relevant  to  the 
determination  of  whether  it  shares  a 
common  mechanism  of  toxicity  with 
other  substances.  Glyphosate  does  not 
appear  to  produce  a  toxic  metabolite 
that  is  also  produced  by  other 
substances  that  could  be  grouped 
together  for  a  cumulative  risk 
assessment,  thus  at  this  time,  EPA  will 
not  include  glyphosate  in  such  an 
assessment. 

E.  Safety  Determination 

U.S.  population  and  infants  and 
children — Comment:  The  mode  of 
action  of  glyphosate  is  not  understood, 
synergistic  effects  are  not  understood, 
and  a  multitude  of  studies  indicate  that 
glyphosate  is  toxic  in  all  standard 
categories  of  toxicological  testing. 
Again,  rather  than  raising  tolerances, 
EPA  should  be  exercising  the 
{•recautionary  Principle  and  lowering 
them. 

Agency  response:  The  herbicidal 
mode-of-action  of  glyphosate  in  plants 
is  well-understood  (see  the  previous 
discussion  above)  but  is  not  relevant  to 
the  determination  of  whether  it  shares  a 
common  mechanism  of  toxicity  with 
other  substances.  Glyphosate  does  not 
appear  to  produce  a  toxic  metabolite 
that  is  also  produced  by  other 
substances  that  could  be  grouped 
together  for  a  cumulative  risk 
assessment,  thus  at  this  time,  EPA  will 
not  include  glyphosate  in  such  an 
assessment.  In  evaluating  these 
tolerance  petitions,  EPA  has  concluded 
that  the  proposed  tolerances  meet  the 
FFDCA  standard  of  reasonable  certainty 
of  no  harm.  This  standard  requires 
consideration  of  aggregate  exposure  to 
glyphosate  from  existing  uses  as  well  as 
exposure  from  the  new  uses  proposed  in 
the  petitions  before  EPA.  EPA  requires 
that  toxicological  tests  conducted  with 
individual  active  ingredients  using 
validated  testing  methods  be  submitted 
and  reviewed  in  support  of  its 
registration  decisions.  Results  from  a 
complete  data  base  of  acceptable  studies 
conducted  with  glyphosate  have 
demonstrated  that  adverse  effects  will 
not  occur  at  expected  exposure  levels. 
The  Agency  is  not  aware  of  scientiHc 
evidence  that  demonstrates  enhanced 
potency  of  glyphosate's  toxicological 
effects  that  arise  through  synergistic 
mechanisms. 


F.  International  Tolerances 

Several  maximum  residue  limits 
(MRLs)  for  glyphosate  have  been 
established  by  Codex  in  or  on  various 
commodities.  The  Codex  MRL  for  rice 
grain  is  0.1  ppm.  The  proposed  rice 
grain  tolerance  of  15.0  ppm,  is  based  on 
crop  field  trial  data  obtained  using 
glyphosate-tolerant  rice  and  therefore 
cannot  be  lowered  to  maintain 
harmonization  with  the  Codex  MRL  of 
0.1-ppm.  (Unit  F  of  the  Notice).  Also, 
the  Codex  MRL  for  grass  hay  is  50  ppm. 
and  that  proposed  here  is  300  ppm;  the 
Codex  MRL  for  field  com  is  1  ppm,  and 
that  proposed  here  is  6  ppm  and  the 
same  statement,  that  the  tolerance 
cannot  be  lowered,  applies. 

Comment:  Here  is  a  great  example  of 
one  of  the  many  detrimental 
ramifications  from  the  widespread  use 
of  GMO's.  They  drive  up  the  levels  of 
pesticide  residues  in  crops  for  food  and 
feed,  while  the  majority  of  society  is 
trying  to  avoid  consumption  of 
pesticides.  It  is  unclear  here,  who  has 
written  this  part  of  the  PR  Notice,  EPA 
or  Monsanto.  The  phrase,  cannot  be 
lowered  is  an  ominous  statement.  If 
followed,  it  means  that  if  a  corporation 
benefits  from  commercializing  a 
product,  all  other  values  and 
considerations  must  be  cast  aside. 

Agency  response.  The  rice  grain 
tolerance  of  15.0  ppm  initially  requested 
by  Monsanto  Company  and  cited  in  the 
notice  of  filing  pesticide  petition  to 
establish  a  tolerance  for  glyphosate  in  or 
onfood(Aprill7.  2002,  67  FR  18894)     = 
is  not  included  in  this  tolerance 
petition.  In  addition,  Monsanto 
Company  has  amended  the  tolerance 
petition  by  deleting  the  proposed 
tolerance  increase  to  6  ppm  for  wheat, 
grain  and  revising  its  Roundup 
UltraMax  Herbicide  label  by  removing 
all  instructions  related  to  a  preharvest 
application  of  this  product  to  Roundup 
Ready  wheat.  EPA  has  determined  that 
the  amended  use  instructions  support 
the  existing  5  ppm  tolerance  level  for 
wheat,  grain  (40  CFR  180.364). 

The  pesticide  petition  process  exists 
so  that  petitioners  can  request  that  EPA 
establish  new  food  or  feed  tolerances,  or 
increase  existing  tolerances,  to 
acconunodate  new  pesticide  uses. 
Petitions  are  only  filed  when  residue 
studies  have  demonstrated  that  food 
residues  requiring  tolerances  may  occur. 
Although  EPA's  approval  of  such 
petitions  does  authorize  the  potential 
for  increased  exposure  levels,  the 
existence  of  food  tolerances  is  not 
indicative  of  significant  consumer  risk. 
Using  worst-case  assumptions  that:  (1) 
100%  of  crops  will  be  treated  and  (2) 
that  residues  will  occur  at  tolerance 


levels  in  all  cases,  EPA  has  concluded 
that  exposure  to  glyphosate  from  food, 
including  all  present  and  proposed 
tolerances,  will  utilize  only  1.8%  of  the 
cPAD  for  the  U.S.  population,  3.8%  of 
the  cPAD  for  all  infants  less  than  1  year 
old,  and  3.6%  of  the  cPAD  for  children 
(1  to  6  years  old).  Thus,  the  risk  to 
human  health  does  not  exceed  the 
Agency's  level  of  concern  (100%  of  the 
cPAD).  " 

The  phrase  cannot  be  lowered 
indicates  that  glyphosate  use  patterns  in 
the  U.S.  differ  from  those  that  have  been 
considered  by  Codex,  and  therefore  the 
new  U.S.  food  and/or  feed  tolerances  are 
not  harmonized  with  established  Codex 
MRLs.  Codex  procedures  require  that 
new  pesticide  uses  and  tolerances  must 
first  be  approved  by  national 
govenmients  before  they  can  be 
considered  by  the  Codex  Committee  on 
Pesticide  Residues.  As  a  result, 
differences  between  Codex  MRLs  and 
U.S.  tolerances  are  anticipated  as  use 
patterns  evolve.  Codex  uses  the  Periodic 
Review  process  to  periodically  update 
MRLs  to  reflect  the  modified  use 
patterns. 

G.  Conclusions 

Comment:  In  many  parts  of  this  FR 
Notice,  it  is  not  possible  to  tell  who  has 
written  it,  EPA  or  Monsanto.  As  a 
member  of  ah  organization  working 
hard  to  promote  an  environmentally 
soimd,  economically  viable,  socially  just 
and  humane  agriculture  and  food 
system  in  this  country,  I  was  expecting 
to  see  evidence  of  an  agency  working  to 
protect  human  health  and  our 
environment,  this  is  very  disappointing. 
Furthermore,  there  is  no  consideration 
given  here  to  the  effects  the  increased 
use  of  this  pesticide  may  have  on  the 
soil.  Lab  studies  have  demonstrated  that 
glyphosate  reduces  nitrogen  fixation 
associated  with  legumes  and  increases 
the  susceptibility  of  crop  plants  to  a 
number  of  diseases.  Roundup  is  toxic  to 
mycorrhizal  fungi,  with  effects  on  some 
species  observed  at  concentrations  of  1 
ppm,  lower  than  those  found  in  soil 
following  typical  applications. 

Agency  response.  Publication  of 
petitioner-generated  summaries  is 
dictated  by  the  FFDCA,  21  U.S.C. 
346a(d)(3).  The  Notice  clearly  indicates 
that  the  petitioner,  Monsanto,  has 
written  the  summary.  However,  much  of 
this  information  can  be  found  in  the 
Agency's  risk  assessment  document/ 
supporting  documentation  for 
glyphosate.  EPA  has  conducted  a 
complete  and  thorough  review  of  the 
available  data  for  glyphosate.  Based  on 
the  risk  assessments  conducted  for 
glyphosate,  the  Agency  determined  that 
there  is  reasonable  certainty  that 
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exposure  to  glyphosate  will  not  pose 
imreasonable  risks  or  adverse  effects  to 
humans  or  the  environment. 

The  Agency  has  received  no  reports 
indicating  that  the  use  of  glyphosate 
adversely  effects  nitrogen  fixation  in 
legumes  or  that  it  increases  the  disease 
susceptibility  of  crops.  These  type  of 
environmental  considerations  are  more 
appropriately  raised  in  connection  with 
the  FIFRA  registration  process. 

H.  Biotechnology  Related  Issues 

Comment:  Several  comments  were 
received  in  the  public  docket  that 
expressed  concern  over  the  tolerance 
approvals  for  glyphosate  that  will 
directly  support  new  uses  in  glyphosate- 
tolerant  crops,  namely  wheat,  rice  and 
bentgrass.  The  list  of  commenters  are  as 
follows:  Mark  Trechock/Staff  Director/ 
Dakota  Resoiut:e  Council,  Annie  Ray/ 
Oregon  Rural  Action.  Helge  Hellbei^ 
Marketing  Director/California  Certified 
Organic  Farmers,  Lauran  Dundee/ 
Regional  Outreach  Coordinator/Partners 
for  Global  Justice  and  Sustainable 
Communities,  Kevin  L.  Williams/Field 
Coordinator/Western  Organization  of 
Resource  Councils,  Suzin  Kratina/Chair 
of  the  Food  Safety  Task  Force/Northern 
Plains  Resource  Coimcil,  Harriet  Ritter 
and  Renata  Brillinger. 

Agency  response.  The  rice  grain 
tolerance  of  15.0  ppm  initially  requested 
by  Monsanto  Company  and  cited  in  the 
Notice  of  Filing  Pesticide  Petition  to 
establish  a  Tolerance  for  Glyphosate  in 
or  on  Food  (April  17,  2002,  67  FR 
18894),  is  not  included  in  this  final  rule. 

Tolerance  actions  for  glyphosate  are 
considered  independently  of  the  other 
regulatory  assessments  that  a  new  crop 
trait  must  pass  before  it  can  be 
commercialized.  Three  U.S.  Federal 
agencies  regulate  crops  incorporating 
traits  derived  from  biotechnology.  The 
Food  and  Drug  Administration  (FDA) 
has  responsibility  for  evaluating  the 
safety  of  crops  derived  through 
biotechnology  for  use  as  food  and  feed. 
The  U.S.  Department  of  Agriculture, 
Animal  Plant  Health  Inspection  Service 
(USDA  APHIS)  is  responsible  for 
agronomic  characteristics  and 
environmental  impact.  EPA  is 
responsible  for  the  assessment  of  the 
human  health  and  environmental  risk  of 
pesticide  products,  including  plant- 
incorporated  pesticides,  and  their 
registration  imder  FIFRA,  as  amended. 
Conunercialization  by  Monsanto  of 
additional  glyphosate-tolerant  crops, 
i.e.,  wheat,  rice  and  bentgrass.  cannot 
occur  imtil  such  time  as  the  USDA 
APHIS  and  the  FDA  have  received  and 
evaluated  necessary  data  from  the 
registrant  and  granted  necessary 
approvals.  As  of  2002.  Monsanto  has 


submitted  a  petition  to  USDA  APHIS  for 
GM  bentgrass. 

Despite  the  separate  natiire  of  the 
evaluations  and  approvals,  much  closer 
communication  has  developed  between 
the  three  agencies  in  recent  years.  In 
early  2001,  EPA  and  USDA  APHIS 
established  an  interagency  work  group 
for  products  derived  &T)m 
biotechnology.  Through  this  joint 
working  group,  EPA  consults  on  a 
stewardship  plan  for  each  new 
herbicide-tolerant  crop  that  addresses 
the  management  of  pest  resistance  and 
the  potential  for  weedy  volunteer  crops 
in  their  herbicide-tolerant  crops  and  in 
crop  rotations.  This  stewardship  plan  is 
then  incorporated  into  a  full 
environmental  impact  assessment  by 
USDA  APHIS  that  addresses  the 
potential  for  development  of  resistant 
weed  populations  through  pollen  flow, 
in  adc^tion  to  effects  on  non-  target 
organisms  and  agricultural  practices. 
EPA  and  USDA  APHIS  have  established 
a  strong  working  relationship  through 
this  joint  review  process  that  helps 
ensure  that  the  concerns  of  both 
agencies  are  adequately  addressed  prior 
to  final  approval  by  either. 

Based  on  the  incomplete  status  of  the 
interagency  approval  process  discussed 
above,  EPA  has  decided  not  to  register 
the  use  of  gljrphosate  in  or  on  herbicide- 
tolerant  wheat  or  herbicide-tolerant 
bentgrass  at  this  time. 

Some  commenters  express  concern 
over  the  potential  contamination  of 
organic  crops  through  pollen  drift  from 
herbicide-tolerance  crop  varieties  that 
may  be  grov«rn  on  near-by  farms.  The 
issue  of  organic  operations  in  proximity 
to  operations  that  employ  methods  that 
are  prohibited  under  organic  rules  is 
discussed  in  the  National  Organic 
Program,  Final  Rule,  available  on  the 
USDA  Web  site  at:  http:// 
www.ams.  usda.gov/nop/nop2000/ 
Final%20Rule/nopfinal.pdf. 

IV.  Statutory  Findings 

The  petition  requested  that  40  CFR 
180.364  be  amended  by  establishing  a 
tolerance  for  residues  of  the  herbicide 
glyphosate,  in  or  on  animal  feed, 
nongrass,  group  at  400  part  per  million 
(ppm),  grass,  forage,  fodder  and  hay, 
group  at  300  ppm,  wheat,  forage  at  10 
ppm,  wheat,  hay  at  10  ppm,  and  adding 
the  potassium  salt  of  glyphosate  to  the 
tolerance  expression.  

Section  408(b)(2)(A){i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  from 


aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposures  for  which  th'fre  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue. ..." 

EPA  performs  a  niunber  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  and  a     . 
complete  description  of  the  risk 
assessment  process,  see  the  final  rule  on 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961.  November  26.  1997)  (FRL-5754- 
7). 

V.  Aggregate  Risk  Assessment  and 
Determination  of  Safiety 

Consistent  with  section  408(b)(2)(D). 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  and  to  make  a  determination 
on  aggregate  exposure,  consistent  with 
section  408(b)(2),  for  a  tolerance  for 
residues  of  glyphosate  on  animal  feed, 
nongrass,  group  at  400  ppm,  grass, 
forage,  fodder  and  hay,  group  at  300 
ppm,  wheat,  forage  at  10  ppm,  and 
wheat,  hay  at  10  ppm.  EPA's  assessment 
of  exposures  and  risks  associated  with 
establishing  the  tolerance  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
acute  toxic  effects  caused  by  glyphosate 
are  discussed  in  the  following  Table  1 
as  well  as  the  no  observed  adverse  effect 
level  (NOAEL)  and  the  lowest  observed 
adverse  effect  level  (LOAEL)  from  the 
toxicity  studies  reviewed  in  the 
following  Table  2. 
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Table  1.— Acute  Toxicity  of  Glyphosate  Technical 


Guideline  No. 

Study  Type 

Results 

870.1100 

Acute  oral 

LD50  >  5,000  mg/kg 
Toxicity  Category  1  v 

870.1200 

Acute  dermal 

LDso  >  5,000  mg/kg 
Toxicity  Category  IV 

870.1300 

Acute  inhalation 

The  requirement  for  an  acute  inhalation 
LC50  study  was  waived 

870.2400 

Primary  eye  initation 

Comeal  opacity  or  irritation  clearing  in  7 

days  or  less 
Toxicity  Category  III 

870.2500 

Primary  skin  irritation 

Mild  or  slight  initant 
Toxicity  Category  IV 

870.2600 

Dermal  sensitization 

Not  a  dennal  sensitizer 

Table  2.— Toxicity  Profile  of  Glyphosate  Technical 


Guideline  No. 

Study  Type 

Results 

870.3100 

90-Day  oral  toxicity  rodents  -  mouse 

NOAEL  =  1,500  mg/kg/day  in  males 

and  females 
LOAEL  =  4,500  mg/kg/day  in  males  and 

females  based  on  decreased  body 

weight  gain 

870.3100 

90-Day    oral    toxicity    rodents    -    rat 
(range-finding) 

NOAEL  =  <  50  mg/kg/day  in  males  and 
females 

LOAEL  =  50  mg/kg/day  in  males  and  fe- 
males based  on  increased  phos- 
phorus and  potassium  values 

870.3150 

^ 

90-Day  oral  toxicity  in  rodents  -  rat 
(aminomethyl  phosphoric  acid  -  plant 
metabolite  of  glyphosate) 

NOAEL  =  400  mg/kg/day  in  males  and 

females 
LOAEL  =  1,200  mg/kg/day  in  males  and 

females  based  on  body  weight  loss 

and  histopathological  lesions  of  the 

urinary  bladder. 

870.3485 

28-Day  inhalation  toxicity  -  rat  (expo- 
sure; 6  hours/day,  5  days/week  for  4 

W6GKS) 

NOAEL  =  0.36  mg/L 
LOAEL  =  >  0.36  (HDT)  mg/L.  not  estab- 
lished. 

870.3200 

21 -Day  demial  toxteity  -  rabbit 

NOAEL  =  1,000  mg/kg/day  in  males 
and  females 

LOAEL  =  5,000  mg/kg/day  based  on 
slight  erythema  and  edema  on  intact 
and  abraded  skin  of  both  sexes,  and 
decreased  food  consumption  in  fe- 
males 

870.3700 

i 

Prenatal  developmental  in  rodents  -  rat 

Maternal 

NOAEL  =1,000  mg/kg/day 

LOAEL  =  3,500  mg/kg/day  based  on  in- 
activity, mortality,  stomach  hemor- 
rtiages  and  reduced  body  weight  gain 

Developmental 

NOAEL  =  1,000  mg/kg/day 

LOAEL  =  3,500  mg/kg/day  based  on  in- 
creased incidence  in  me  number  of 
fetuses  and  litters  with  unossified 
stemebrae  and  decreased  fetal  body 
weight. 

, 

t 
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Table  2.— Toxicity  Profile  of  Glyphosate  Technical— Continued 


Gukleline  No. 


870.3700 


870.3800 


870.3800 


Study  Type 


Prenatal  devek)pmental  in  nonrodents 
rat)bit 


Reproduction  and  fertility  effects  -  rat  (3- 
generation) 


Results 


Matemal 

NOAEL  =175  mg/kg/day 

LOAEL  =  350  m^kg/day  based  on  mor- 
tality, diarrhea,  soft  stools,  and  nasal 
discharge. 

Developmental 

NOAEL  =  350  mg/kg/day 

LOAEL  =  >  350  (HDT)  mg/kg/day.  not 
estat>lished 


Reproduction  and  fertility  effects  -  rat  (2- 
generation) 


870.4100 


Chronic  toxicity  dogs 


870.4300 


ChronK/carcinogenicity  rats 


Parental/Systemic 
NOAEL  =  30  mg/kg/day 
LOAEL  =  >  30  (HDT) 

established 
Reproductive 
NOAEL  =  30  mg/kg/day 
LOAEL  =  >  30  (HDT) 

established 
Offspring 

NOAEL  =  10  mg/kg/day 
LOAEL  =  30  mg/kg/day  based  on  focal 

dilation  of  the  kidney  in  male  F3b 

pups 


mg/kg/day,  not 


mg/kg/day,  not 


Parental/Systemic 

NOAEL  =  500  mg/kg/day  in  males  and 
females 

LOAEL  =  1 ,500  mg/kg/day  in  males  and 
females  based  on  soft  stools,  de- 
creased body  weight  gain  and  food 
consumptkxi.  Focal  dilatk)n  of  the  kid- 
ney observed  at  30  mg/kg/day  in  the 
3-generation  study  was  not  observed 
at  any  dose  level  in  this  study. 

Reofoductive 

NOAEL  =  >  1,500  (HDT)  nr)g/kg/day  m 
males  arKJ  females 

LOAEL  =  >  1,500  (HDT)  mg/kp/day  in 
males  and  females,  not  estat>ltshed 

Offspring 

NO/kEL  =  500  mg/kg/day  in  males  and 

LOAEL  =  1 ,500  mg/kg/day  in  males  and 
females  based  on  reduced  pup 
weights  during  the  second  and  third 
weeks  of  lactation 


NOAEL    =    500    (HDT)    mg/kg/day   in 

males  and  females 
LOAEL  =  >  500  mg/kg/day  in  males  and 

females,  not  established 


NOAEL  =  362  mg/kg/day  in  males 
LOAEL   =    940    mg/kg^day    in    males 
t>ased  on  decreased  urinary  pH,  in- 
creased incidence  of  cataracts  arHj 
lens  abnormalities,  and  increased  ab- 
solute  and   relative   (to   brain)   liver 
weights 
NOAEL  =  457  mg/kg/day  in  females 
LOAEL  =1,183  mg/kg/day  in  females 
based  on  decreased  body  weight  gain 
No  evidence  of  cardnogenk^ity 
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Table  2.— Toxicity  Profile  of  Glyphosate  Technical— Continued 


Guideline  No. 

Study  Type 

Results 

870.4300 

,     • 

Carcinogenicity  mice 

NOAEL  =  750  mg/l<g/day  in  males 
LOAEL  =  4,500  mg/kg/day  in  males 
based  on  significant  decreased  body 
weight  gain,  hepatocyte  necrosis,  and 
interstitial  nephritis 
NOAEL  =  750  mg/kg/day  in  females 
LOAEL  =  4,500  mg/kg/day  in  females 
based  on  significant  decreased  body 
weight  gain,  increased  incidence  of 
proximal  tubule  epithelial  basophilia, 
and  hypertrophy  in  the  kidney  of  fe- 
males 
No  evidence  of  carcinogenicity 

870.5100 

~ 

Gene  mutation  assay  in  S.  typhimurium 
strains 

Negative.  Non-mutagenic  when  tested 
up  to  1 ,000  ng/plate,  in  presence  and 
absence  of  activation,  in  S. 
typhimurium  strains  TA98,  TA100, 
TA1535  and  TA1537. 

870.5100 

• 

Gene     mutation     assay    in     E.     coli 
WP2ticrA  and  S.  typhimurium  strains 

Negative  for  reverse  gene  mutation, 
both  with  and  without  S-9,  up  to  5,000 
ug/plate  (or  cytotoxicity)  with  E.  coli 
WP2hcrA  and  S.  typhimurium  TA98, 
TA100,  TA1535,  TA1537,  and 
TA1538 

870.5300 

Gene  mutation  assay  in  Chinese  ham- 
ster ovary  (CHO)  cells/HGPRT 

Negative.  Non-mutagenic  at  the  HGPRT 
locus  in  Chinese  hamster  ovary  cells 
tested  up  to  cytotoxic  concentrations 
or  limit  of  solubility,  in  presence  and 
absence  of  activation. 

870.5385 

Cytogenetics  -   In  vivo  bone  marrow 
chromosomal  at>erration  assay 

Negative.  Non-mutagenk:  in  rat  bone 
marrow  chromosome  assay  up  to 
1,000  mg/kg  in  both  sexes  of 
Sjsrague  Dawley  rats 

870.5550 

- 

Other  mechanisms  -  In  vitro  Rec-Assay 
with  a  subtilis  HI  7  (rec-t-)  and  M45 
(rec-) 

There  was  no  evidence  of  recombina- 
tion in  the  rec-assay  up  to  2,000  ng/ 
disk  with  B.  subtilis  HI  7  (rec-i-)  and 
M45(rec-) 

870.6200 

Acute  neurotoxicity  screening  battery  in 
rats 

N/A    , 

870.6200 

Subchronic  neurotoxicity  screening  bat- 
tery in  rats 

N/A 

870.6300 

Developmental  neurotoxicity  in  rats 

N/A 

870.7485 

Metabolism  and  pharmacokinetics  -  rat 

Absorption  was  30-36%  in  males  and 
females.  Glyphosate  was  excreted 
unchanged  in  the  feces  and  urine 
(97.5%  minimum).  The  only  metabo- 
lite present  in  the  excreta  was  AMPA. 
Less  than  1%  of  the  absort>ed  dose 
remained  in  the  carcass,  primarily 
bone.  Repeat  dosing  did  not  alter  me- 
tabolism, distribution,  and  excretion. 

870.7600 

Dermal  penetration 

N/A 

B.  Toxicological  Endpoints 

The  dose  at  which  no  adverse  effects 
are  observed  (the  NOAEL)  from  the 
toxicology  study  identified  as 
appropriate  for  use  in  risk  assessment  is 
used  to  estimate  the  toxicological  level 


of  concern  (LOG).  However,  the  lowest 
dose  at  which  adverse  effects  of  concern 
are  identified  (the  LOAEL)  is  sometimes 
used  for  risk  assessment  if  no  NOAEL 
was  achieved  in  the  toxicology  study 
selected.  An  uncertainty  factor  (UF)  is 


applied  to  reflect  uncertainties  inherent 
in  the  extrapolation  from  laboratory 
animal  data  to  humans  and  in  the 
variations  in  sensitivity  among  members 
of  the  human  population  as  well  as 
other  unknowns.  An  UF  of  100  is 
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routinely  used,  lOX  to  account  for 
interspecies  differences  and  lOX  for 
intraspecies  differences. 

For  dietary  risk  assessment  (other 
than  cancer)  the  Agency  uses  the  UF  to 
calculate  an  acute  or  chronic  reference 
dose  (acute  RfD  or  chronic  RfD)  where 
the  RfD  is  equal  to  the  NOAEL  divided 
by  the  appropriate  UF  (RfD  =  NOAEL/ 
UF).  Where  an  additional  safety  factor  is 
retained  due  to  concerns  unique  to  the 
FQPA,  this  additional  factor  is  applied 
to  the  RfD  by  dividing  the  RfD  by  such 
additional  factor.  The  acute  or  chronic 
Population  Adjusted  Dose  (aPAD  or 
cPAD)  is  a  modification  of  the  RfD  to 
accommodate  this  type  of  FQPA  Safety 
Factor. 


For  non-dietary  risk  assessments 
(other  than  cancer)  the  UF  is  used  to 
determine  the  LOG.  For  example,  when 
100  is  the  appropriate  UF  (lOX  to 
account  for  interspecies  differences  and 
lOX  for  intraspecies  differences)  the 
LOG  is  100.  To  estimate  risk,  a  ratio  of 
the  NOAEL  to  exposures  (margin  of 
exposure  (MOE)  =  NOAEL/exposure)  is 
calculated  and  compared  to  the  LOG. 

The  linear  default  risk  methodology 
(Q*)  is  the  primary  method  ciurently    ' 
used  by  the  Agency  to  quantify 
carcinogenic  risk.  The  Q*  approach 
assimies  that  any  amount  of  exposure 
will  lead  to  some  degree  of  cancer  risk. 
A  Q*  is  calculated  and  used  to  estimate 
risk  which  represents  a  probability  of 
occxurence  of  additional  cancer  cases 


(e.g.,  risk  is  expressed  as  1  x  10-^  or  one 
in  a  million).  Under  certain  specific 
circumstances,  MOE  calculations  will 
be  used  for  the  carcinogenic  risk 
assessment.  In  this  non-linear  approach, 
a  "point  of  departure"  is  identified 
below  which  carcinogenic  effects  are 
not  expected.  The  point  of  departure  is 
typically  a  NOAEL  based  on  an 
endpoint  related  to  cancer  effects 
though  it  may  be  a  different  value 
derived  from  the  dose  response  curve. 
To  estimate  risk,  a  ratio  of  the  point  of 
departure  to  exposure  (MOEcncer  =  point 
of  departure/exposures)  is  calculated.  A 
summary  of  the  toxicological  endpoints 
for  glyphosate  used  for  human  risk 
assessment  is  shown  in  the  following 
Table  3. 


Table  3.— Summary  of  Toxicological  Dose  and  Endpoints  for  glyphosate  for  Use  in  Human  Risk  Assessment 


Fxposure  Scenario 

Dose  Used  in  Risk  Assess- 
ment, UF 

FQPA  SF*  and  Level  of 
Concern  for  Risk 

Assessment  Study  and  Toxk»togical  Effects 

Acute  dietary  (females  13- 
50  years  old  and  general 
population) 

None 

None 

An  acute  dietary  endpoint  was  not  se- 
lected for  the  general  populatkxi  or  fe- 
males 13-50,  since  an  appropriate  end- 
point  attributable  to  a  single  exposure 
was  not  identified  in  the  toxkx)k)gy  data 
base 

Chronic  dietary  (all  popu- 
latk>ns) 

NOAEL  =  175  mg/kg/ 

day 
UF  =  100 
Chronic  RfD  =  1.75  mg/ 

kg/day 

FQPA  SF  =  1 

cPAD  =  cRfD  +  FQPA 

SF 
=  1.75mg/kg/0ay 

Developmental  toxk^ty  study  •  rabbit 
LOAEL  -  350  mg/kg/day  based  on  diar- 
ftiea,  nasal  discharge  and  death  in  ma- 
ternal animals 

Short-,  and  intermediate- 
term  incidental,  oral  (Resi- 
dential) 

NOAEL  =  175  mg/kg/ 
day 

LQC  for  MOE  =  100 

Developmental  toxfcity  study  -  rabbit 
LOAEL  =  350  mg/kg/day  based  on  diar- 
rhea, nasal  discharge  and  death  in  ma- 
ternal animals 

Short-,  intennediate-  and 
long-tenn  dermal  (1-30 
days,  1-6  months,  6 
months-lifetime)  (Occupa- 
tional/Residential) 

None 

None 

Based  on  the  systems  NOAEL  of  1,000 
mg/kg/day  in  ttie  21 -day  dermal  toxkdty 
study  in  rabbits,  and  the  lack  of  con- 
cern for  devetopmental  and  reproduc- 
tive effects,  the  quantification  of  dermal 
risks  is  not  required 

Short-,  intermediate-  and 
long-term  inhalation  (1-30 
days,  1-6  months,  6 
months-lifetime)  (Occupa- 
tional/Residential) 

None 

None 

Based  on  the  s^temic  toxk%  NOAEL  of 
0.36  mg/L  (HDT)  in  the  28-day  inhala- 
tion toxicity  study  in  rats,  and  the  phys- 
teal  characteristics  of  the  technkad 
(wetcake),  the  quantifk^ation  of  inhala- 
tion risks  is  not  required 

Cancer  (oral,  dennal,  inhala- 
tion) 

Cancer  classification 
(Group  E) 

Risk  /Assessment  not  re- 
quired 

No  evklence  of  cardnogenwity 

•The  reference  to  the  FQPA  Safety  Factor  refers  to  any  additional  safety  factor  retained  due  to  concerns  unique  to  the  FQPA 


C.  Exposure  Assessment 

1.  Dietary  exposure  from  food  and 
feed  uses.  Tolerances  have  been 
established  (40  GFR  180.364)  for  the 
residues  of  gljrphosate,  in  or  on  a  variety 
of  raw  agricultural  commodities.  The 
ciirrent  proposal  to  establish  glyphosate 
tolerances  at  300  and  400  ppm  for 
animal  feed,  nongrass,  group  (Crop 


Group  18)  and  grass,  forage,  fodder  and 
hay,  group  (Crop  Group  17), 
respectively,  is  not  expected  to  result  in 
an  increase  in  the  dietary  burden  for 
cattle,  poultry,  and  hogs.  Respective 
dietary  burdens  of  210  ppm  and  220 
ppm  were  recently  estimated  by  the 
Agency  for  dairy  and  beef  cattle, 
including  a  contribution  from  alfalfa 
hay  as  the  roughage  component  of  the 


diet  with  a  tolerance  of  400  ppm. 
Furthermore,  no  impact  is  expected  on 
the  dietary  bimlen  to  poultry  or  hogs 
since  grass  forage  and  hay  are  not  feed 
items  for  these  livestock,  and  the 
contribution  from  alfolfa  was  already 
considered.  Risk  assessments  were 
conducted  by  EPA  to  assess  dietary 
exposures  from  glyphosate  in  food  as 
follows: 
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i.  Acute  exposure.  Acute  dietary  risk 
assessments  are  performed  for  a  food- 
use  pesticide  if  a  toxicological  study  has 
indicated  the  possibility  of  an  effect  of 
concern  occurring  as  a  result  of  a  1  day 
or  single  exposure.  A  review  of  the 
toxicity  data  base,  including  the 
developmental  toxicity  studies  in  rats 
and  rabbits,  did  not  provide  an  dndpoint 
that  could  be  used  to  quantitate  risk  to 
the  general  population  and  to  females 
13-50  years  old  from  a  single-dose 
administration  of  glyphosate.  Therefore, 
no  acute  dietary  analysis  was  conducted 
for  glyphosate. 

ii.  Chmnic  exposure.  The  glyphosate 
chronic  dietary  exposure  analysis  was 
conducted  using  the  DEEVr"^^  software 
Version  7.73,  which  incorporates 
consumption  data  from  USDA's  CSFII, 
1989-1992.  The  1989-92  data  are  based 
on  the  reported  consimiption  of  more 
than  10,000  individuals  over  3 
consecutive  days,  and  therefore 
represent  more  than  30,000  unique 
person  days  of  data.  Foods  as  consumed 


(i.e.,  apple  pie)  are  linked  to  raw 
agricultviral  commodities  and  their  food 
forms  (i.e.,  apples-cooked/canned  or 
wheat-flour)  by  recipe  translation  files 
internal  to  the  DEEM""^  software. 
Consumption  data  are  averaged  for  the 
entire  U.S.  population  and  within 
population  subgroups  for  chronic 
exposure  assessment,  but  are  retained  as 
individual  consimiption  events  for  acute 
exposure  assessment. 

For  chronic  dietary  exposure  and  risk 
assessments,  an  estimate  of  the  residue 
level  in  each  food  or  food-form  (i.e., 
orange  or  orange-juice)  on  the 
commodity  residue  list  is  multiplied  by 
the  average  daily  consumption  estimate 
for  that  food/food  form.  The  resulting 
residue  consumption  estimate  for  each 
food/food  form  is  summed  with  the 
residue  consumption  estimates  for  all 
other  food/food  forms  on  the 
commodity  residue  list  to  arrive  at  the 
total  estimated  exposure.  Exposure 
estimates  are  expressed  in  mg/kg  body 
weight/day  and  as  a  percent  of  the  cPAD 


for  chronic  exposure.  This  procedure  is 
performed  for  each  population 
subgroup. 

The  Tier  1  chronic  dietary  exposure 
analysis  for  glyphosate  is  an  upper 
bound  estimate  of  chronic  dietary 
exposure.  The  chronic  dietary  exposure 
analysis  was  performed  for  the  general 
U.S.  population  and  all  population 
subgroups  using  DEENf  m  defaidt 
processing  factors  for  rice  and  com 
commodities,  tolerance  levels,  and 
100%  crop  treated  data  for  the  proposed 
commodities  and  all  registered  uses.  For 
chronic  dietary  risk,  the  Agency's  LOG 
is  less  than  100%  cPAD.  Dietary 
exposure  estimates  for  representative 
population  subgroups  are  presented  in 
Table  4.  The  results  of  the  chronic 
analysis  indicate  that  the  estimated 
chronic  dietary  risk  as  represented  by 
the  percent  cPAD  is  below  the  Agency's 
LOG  (100%  cPAD)  for  the  U.S. 
population  and  all  population 
subgroups. 


Table  4.— Summary  of  Results  from  Chronic  DEEM™  Analysis  of  Glyphosate 


'                         Subgroup 

Exposure  (mg/kg/day) 

%  cPAD 

U.S.  population  (total) 

0.031527 

1.8 

All  Infants  (<  1  year  old) 

0.062218 

3.6 

Children  (1-6  years  old) 

0.068016 

3.9 

Children  (7-12  years  old) 

0.045529 

2.6 

Females  (13-50  years  old) 

0.023477 

1.3 

Males  (13-19  years  old) 

0.031938 

1.8 

Males  (20+  years  old) 

0.026745 

1.5 

Seniors  (55+  years  old) 

0.022733 

1.3 

iii.  Cancer.  The  HED  Gancer  Peer 
Review  Gommittee  classified  glyphosate 
as  a  Group  E  chemical,  negative  for 
carcinogenicity  in  humans,  based  on  the 
absence  of  evidence  of  carcinogenicity 
in  male  and  female  rats  as  well  as  in 
male  and  female  mice. 

iv.  Anticipated  residue  and  percent 
crop  treated  information.  The  Agency 
used  tolerance  levels  and  100%  percent 
crop  treated  (PGT)  data  for  the  proposed 
commodities  and  all  registered  uses. 

2.  Dietary  exposure  from  drinking 
jwater.  The  Agency  lacks  sufficient 
monitoring  exposure  data  to  complete  a 
comprehensive  dietary  exposure 
analysis  and  risk  assessment  for 
glyphosate  in  drinking  water.  Because 
the  Agency  does  not  have 
comprehensive  monitoring  data, 
drinking  water  concentration  estimates 
are  made  by  reliance  on  simulation  or 


modeling  taking  into  account  data  on 
the  physical  characteristics  of 
glyphosate. 

The  Agency  uses  the  Generic 
Estimated  Environmental  Goncentration 
(GENEEG)  or  the  Pesticide  Root  Zone/ 
Exposure  Analysis  Modeling  System 
(PRZM/EXAMS)  to  estimate  pesticide 
concentrations  in  surface  water  and  SGI- 
GROW,  which  predicts  pesticide 
concentrations  in  ground  water.  In 
general,  EPA  will  use  GENEEG  (a  tier  1 
model)  before  using  PRZM/EXAMS  (a 
Tier  2  model)  for  a  screening-level 
assessment  for  surface  water.  The 
GENEEG  model  is  a  subset  of  the  PRZM/ 
EXAMS  model  that  uses  a  specific  high- 
end  nmofi  scenario  for  pesticides. 
GENEEG  incorporates  a  farm  pond 
scenario,  while  PRZM/EXAMS 
incorporate  an  index  reservoir 
environment  in  place  of  the  previous 


pond  scenario.  The  PRZM/EXAMS 
model  includes  a  percent  crop  area 
factor  as  an  adjustment  to  account  for 
the  maximum  percent  crop  coverage 
within  a  watershed  or  drainage  basin. 

None  of  these  models  include 
consideration  of  the  impact  processing 
(mixing,  dilution,  or  treatment)  of  raw 
water  for  distribution  as  drinking  water 
would  likely  have  on  the  removal  of 
pesticides  from  the  source  water.  The 
primary  use  of  these  models  by  the 
Agency  at  this  stage  is  to  provide  a 
coarse  screen  for  sorting  out  pesticides 
for  which  it  is  highly  unlikely  that 
drinking  water  concentrations  would 
ever  exceed  human  health  levels  of 
concern. 

Since  the  models  used  are  considered 
to  be  screening  tools  in  the  risk 
assessment  process,  the  Agency  does 
not  use  estimated  environmental 
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concentrations  (EEGs)  from  these 
models  to  quantify  drinking  water 
exposure  and  risk  as  a  %R£D  or  %PAD. 
Instead,  drinking  water  levels  of 
comparison  (DWLOGs)  are  calculated 
and  used  as  a  point  of  comparison 
against  the  model  estimates  of  a 
pesticide's  concentration  in  water. 
DWLOGs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  toted  aggregate  exposure 
to  a  pesticide  in  food  and  from 
residential  uses.  Since  DWLOGs  address 
total  aggregate  exposure  to  glyphosate, 
they  are  further  discussed  in  the 
aggregate  risk  section  E.  (Aggregate 
Risks  and  Determination  of  Safety)  of 
this  Unit. 

Based  on  the  GENEEG  and  SCI-GROW 
models,  the  EEGs  of  glyphosate  for  acute 
exposures  are  estimated  to  be  21  parts 
per  billion  (ppb)  for  surface  water  and 
0.0038  ppb  for  groimd  water.  The  EEGs 
for  chronic  exposures  are  estimated  to 
be  0.83  ppb  for  surface  water  and  0.0038 
ppb  for  ground  water,  based  on 
glyphosate  treatment  crops.  To  estimate 
the  possible  concentration  of  glyphosate 


in  surface  water  resulting  from  direct 
application  to  water,  the  Agency 
assumed  application  to  a  water  body  6 
feet  deep.  At  an  application  rate  of  3.75 
lb  acid  equivalent  (ae)/A,  the  estimated 
concentration  is  230  ppb.  Because  the 
glyphosate  water-application  estimate  is 
greater  than  the  crop  application 
estimate,  230  ppb  is  the  appropriate 
value  to  use  in  the  chronic  risk  estimate. 

3.  From  non-dietary  exposure.  The 
term  "residential  exposure"  is  used  in 
this  document  to  refer  to  non- 
occupational, non-dietary  exposure 
(e.g.,  for  lawn  and  garden  pest  control, 
indoor  pest  control,  termiticides,  and 
flea  and  tick  control  on  pets). 

i.  Non-occupational  (recreational) 
exposures.  Glyphosate  is  ciurently 
registered  for  use  on  the  following 
residential  non-dietary  sites: 
Recreational  areas,  including  parks  and 
golf  courses  for  control  of  broadleaf 
weeds  and  grasses,  and  lakes  and  ponds, 
including  reservoirs  for  control  of 
nuisance  aquatic  weeds.  Based  on  the 
registered  uses,  adiUt  and  child  golfers 
are  anticipated  to  have  short-term  post- 


application  dermal  exposure  at  golf 
courses.  Swimmers  (adults,  children 
and  toddlers)  are  anticipated  to  have 
short-term  post-application  dermal  and 
incidental  ingestion  exposures. 
However,  since  the  Agency  did  not 
select  dermal  endpoints,  no  post- 
application  dermal  assessment  is 
included;  only  a  post-application 
incidental  ingestion  exposure 
assessment  (swimmers)  is  included. 
Risk  estimates  for  incidental  ingestion 
by  swimmers  (adults,  children,  and 
toddlers)  ranged  bom  7,600  to  36,000.  It 
should  be  noted  however,  that 
glyphosate  is  used  for  non-selective 
weed  control  on  emerged  aquatic  weeds. 
In  this  use  pattern,  it  is  unlikely  that 
swimmers  would  be  present  in 
waterbodies  with  floating  weeds 
present.  Thus,  the  inclusion  of  the 
swimmer  incidental  ingestion  exposiu* 
assessment  is  considered  by  the  Agency 
to  be  conservative.  Table  5  presents  a 
sununary  of  assimiptions  used  to 
estimate  the  exposure  to  adult  and 
toddler  child  swimmers  and  the 
corresponding  risk  estimates. 


Table  5.— Assumptions  and  Risk  Estimates  for  Post-Application  Swimmer  Exposure  Assessments  for 

Glyphosate,  Isopropylamine  salt 


Fxpnsure  Scenario 

AR1  (lb  a.e./A) 

Maximum  Concentration  in 
water(mg/L)2 

Potential  Dose  Rate  (PDR; 
oral  mg/kg  t>w/day)  3 

Short-term  MOE* 

Incidental  oral  in- 
aestlon,  adutt- 
remale 

3.75 

1.38 

0.00493 

36,000 

Incidental  oral, 
toddler 

0.023 

7,600 

1  Application  rate  from  registered  \abe\s  for  aquatic  weed  control  using  glyphosate  IPA  salt  (ex.  label  =  EPA  Reg.  No.  524-343;  max  rate  - 
7.5  pints/A  containing  4  lb  ae  glyphosate/gal.  x  1  gal74  pints  =  3.75  lb  ae/A.  ^ ,,„„„„  .      .  oo       „ 

2Maximum  concentration  in  water  (top  1  ft.)  =  3.75  lb  ae/A  x  1A/43,580  ft^  x  454.000  mg/lb  x  1/ft  x  ft3/28.32  L  =  r38  rn^  ,  ^  ^ ,_  ^ 

3  PDR,  incidental  oral  exposure  =  concentration,  Cw  (mglL)  x  ingestion  rate.  IgR  (L/hr)  x  exposure  bme,  ET  (hrs/d)  x  1/BW  (adult-female  = 
60  ko'  toddler  ~  15  ko) 

*m6e  =  NOAEL/PDR;  short-term  incidental  oral  NOAEL  =  175  mg/kg  bw/d;  The  LOC  for  adult  females  and  toddlers  for  short-temi,  inci- 
dental oral  exposures  is  MOEs  <  100. 


The  MOEs  presented  in  Table  5  for 
post-application  exposure  by  swimmers 
to  glyphosate  in  aquatic  weed  control 
applications  are  greater  than  100  and  do 
not  exceed  the  Agency's  LOG  for  short- 
term  non-occupational  (recreational) 
exposures  (MOEs  less  than  100). 

ii.  Residential  exposures.  Glyphosate, 
isopropylamine  salt  is  also  registered  for 
broadcast  and  spot  treatments  on  home 
lawns  and  gardens  by  homeowners  and 
by  lawn  care  operators  (LGOs).  Based  on 
the  registered  residential  use  patterns, 
there  is  a  potential  for  short-term  dermal 


and  inhalation  exposures  to 
homeowners  who  apply  products 
containing  glyphosate  (residential 
handlers).  Additionally,  based  on  the 
results  of  environmental  fate  studies, 
there  is  also  a  potential  for  short-  and 
intermediate-term  post-application 
dermal  exposures  by  adults  and  toddlers 
and  incidental  ingestion  exposures  by 
toddlers.  However,  since  the  Agency  did 
not  select  short-  or  intermediate-term 
dermal  or  inhalation  endpoints,  no 
residential  handler  or  post-application 
dermal  assessment  is  included;  only  a 


post-application  toddler  assessment  for 
incidental  ingestion  exposures  is 
included.  Risk  estimates  for  toddler 
post-application  incidental  ingestion 
exposures  ranged  from  7,200  to  greater 
than  10^.  All  recreational  and 
residential  exposures  assessed  do  not 
exceed  the  Agency's  level  of  concern 
(MOEs  less  than  100).  Table  6  provides 
a  summary  of  the  short-  and 
intermediate-term  risk  estimates  for 
post-application  incidental  ingestion 
exposures  to  toddlers. 
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Table  6.— Summary  of  Toddler  Incidental  Ingestion  Exposures  and  Risk  Estimates  for  Residential  Use  of 

Glyphosate,  Isopropylamine  salt^ 


Activity 

AR(lbsa.e7A)2 

Residue  Estimate  ^ 

PDR(mg/kgbw/d)* 

Short-Zlntermediate-tenn 
M0E» 

Hand-to-mouth 

1.62 

DFR:  0.908  ^g/ 
cm2 

0.0242 

7,200 

Object-to-mouth 

DFR:3.63jig/cm2 

0.00605 

29,000 

Soil  ingestion 

1 

Soil  residue:  12.2 
\ig/g  soil 

8.13x10-5 

>106 

1  Sources:  Standard  Operating  Prcwedures  for  Residential  Exposure  Assessments,  Draft,  Decemlwr  17,  1997  arxl  Exposure  SAC  Policy  No. 
11,  February  22,  2001:  Recommended  Revisions  to  the  SOPs  for  Residential  Exposure. 

2AR  =  maximum  application  rate  on  Roundup  ProDry  label  (EPA  Reg.  No.  524-505)  for  residential  lawn  treatment. 

3  Residue  estimates  based  on  tt>e  following  protocol  from  the  Residential  SOPs: 

a.  Hand-to-mouth  DFR  =  1.62  lb  ae/A  x  0.05  x  (4.54  x  ia»  ng/lb  ae)  x  (2.47  x  10-«  A/cfflZ)  =  0.908  g/cm^. 
'  b.  Object-to-mouth  DFR  =  1.62  lb  ae/A  x  0.20  x  (4.54  x  108  jig/lb  ae)  x  (  2.47  x  10-«  A/cm  2)  =  3.63  ng/cm^. 

Soil  Residue  =  1.62  lb  ae/A  x  fraction  of  residue  in  soil  (100%)/cm  x  (4.54  x  10^  ng/Ib  ae)  x  (  2.47  x  10-«A/Cfn2)  x  0.67  cm3/g=  12.2  \ig/g 
soil. 

'*  Potential  Dose  Rate  (PDR;  already  normalized  to  body  weight  of  toddler). 

a.  Hand-to-mouth  PDR  =  (0.908  g/cm^  x  0.50  x  20  cm^/event  x  20  events/hr  x  10-'  mg/\ig  x  2  hrs/d)/15  kg  =  0.0242  mg/kg  bw/d. 

Ot^-to-mouth  PDR  =  (3.63  g/cm^  x  25  cm^/d  x  10^'  mg/^g)/15  kg  =  0.00605  mg/kg  bw/d. 

Soil  Ingestkjn  PDR  =  (12.2  ^g/g  soil  x  100  mg  soil/d  x  lO^*-  g/Mg)/15  kg  =  8.13  x  10'  mg/kg  bw/d. 

5M0E  =  NOAEL/PDR,  where  the  short-term  Incidental  oral  NOAEL  =  175  mg/kg/d  the  Agency's  LOC  is  for  MOEs  <  100  (short-term 
residential). 


All  MOEs  calculated  for  post- 
application  toddler  exposures  do  not 
exceed  the  Agency's  level  of  concern  for 
residential  exposures  (MOEs  less  than 
100). 

4.  Cumulative  exposure  to  substances 
with  a  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
glyphosate  has  a  common  mechanism  of 
toxicity  with  other  substances  or  how  to 
include  this  pesticide  in  a  cimiulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 
conunon  mechanism  of  toxicity, 
glyphosate  does  not  appear  to  produce 
a  toxic  ii^etabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  glyphosate  has  a  common 
mechanism  of  toxicity  with  other 
substances.  For  information  regarding 
EPA's  efforts  to  determine  which 
chemicals  have  a  common  mechanism 
of  toxicity  and  to  evaluate  the 
cumulative  effects  of  such  chemicals, 
see  the  final  rule  for  Bifenthrin  Pesticide 
Tolerances  (62  FR  62961,  November  26, 
1997). 

D.  Safety  Factor  for  Infants  and 
Children 

\.In  general.  FFDCA  section  408 
provides  that  EPA  shall  apply  an 


additional  tenfold  margin  of  safety  for 
infants  and  children  in  the  case  of 
threshold  effects  to  accoimt  for  prenatal 
and  postnatal  toxicity  and  the 
completeness  of  the  data  base  on 
toxicity  and  exposure  imless  EPA 
determines  that  a  different  margin  of 
safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  margin 
of  exposure  (MOE)  analysis  or  through 
using  uncertainty  (safety)  factors  in 
calculating  a  dose  level  that  poses  no 
appreciable  risk  to  humans. 

2.  Prenatal  and  postnatal  sensitivity. 
The  toxicology  data  base  for  glyphosate 
is  adequate  according  to  the  Subdivision 
F  Guideline  requirements  for  a  food-use 
chemical.  Acceptable  developmental 
toxicity  studies  in  the  rat  and  rabbit  are 
available,  as  is  an  acceptable  2- 
generation  reproduction  study  in  the  rat. 
Based  on  the  available  data,  the  Agency 
determined  that  there  is  no  evidence  of 
either  a  quantitative  or  qualitative 
increased  susceptibility  following  In 
utero  glyphosate  exposure  to  rats  and 
rabbits,  or  following  prenatal/postnatal 
exposure  in  the  2-generation 
reproduction  study  in  rats. 

3.  Conclusion.  There  is  a  complete 
toxicity  data  base  for  glyphosate  and 
exposure  data  are  complete  or  are 
estimated  based  on  data  that  reasonably 
accoimts  for  potential  exposiues.  The 
Agency  determined  that  the  FQPA 
Safety  Factor  to  protect  infants  and 
children  can  be  removed  (reduced  from 
lOX  to  IX)  for  all  population  subgroups 
and  exposure  scenarios  because: 

1.  The  toxicology  data  base  is 
complete. 


2.  A  developmental  neurotoxicity 
study  is  not  required. 

3.  The  dietary  (food  and  drinking 
water)  exposure  assessments  will  not 
imderestimate  the  potential  exposures 

-for  infants  and  children. 

E.  Aggregate  Risks  and  Determination  of 
Safety 

To  estimate  total  aggregate  exposure 
to  a  pesticide  from  food,  drinking  water, 
and  residential  uses,  the  Agency 
calculates  DWLOCs  which  are  used  as  a 
point  of  comparison  against  the  model 
estimates  of  a  pesticide's  concentration 
in  water  (EECs).  DWLOC  values  are  not 
regulatory  standards  for  drinking  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food  and  residential 
uses.  In  calcidating  a  DWLOC,  the 
Agency  determines  how  much  of  the 
acceptable  exposure  (i.e.,  the  PAD)  is 
available  for  exposure  through  drinking 
water  (e.g.,  allowable  chronic  water 
exposure  (mg/kg/day)  =  cPAD  -  (average 
food  +  residential  exposure)).  This 
allowable  exposiue  through  drinking 
water  is  used  to  calculate  a  DWLOC. 

A  DWLOC  will  vary  depending  on  the 
toxic  endpoint,  drinking  water 
consumption,  and  body  weights.  Default 
body  weights  and  consumption  values 
as  used  by  the  USEPA  Office  of  Water 
are  used  to  calculate  DWLOCs:  2L/70  kg 
(adult  male),  2L/60  kg  (adult  female), 
and  lL/10  kg  (child).  DefaiUt  body 
weights  and  drinking  water 
consumption  values  vary  on  an 
individual  basis.  This  variation  will  be 
taken  into  accoimt  in  more  refined 
screening-level  and  quantitative 
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drinkinig  water  exposure  assessments. 
Different  populations  will  have  different 
DWLOCs.  Generally,  a  DWLOC  is 
calculated  for  each  type  of  risk 
assessment  used:  Acute,  short-term, 
intermediate-term,  chronic,  and  cancer. 

When  EECs  for  surface  water  and 
ground  water  are  less  than  the 
calcidated  DWLOCs,  EPA  concludes 
with  reasonable  certainty  that  exposures 
to  the  pesticide  in  drinking  water  (when 
considered  along  with  other  sources  of 
exposure  for  which  EPA  has  reliable 
data)  would  not  result  in  unacceptable 
levels  of  aggregate  human  health  risk  at 
this  time.  Because  EPA  considers  the 
aggregate  risk  resulting  from  multiple 
exposure  pathways  associated  with  a 
pesticide's  uses,  levels  of  comparison  in 
drinking  water  may  vary  as  those  uses 
change.  U  new  uses  are  added  in  the 
future,  EPA  will  reassess  the  potential 


impacts  of  residues  of  the  pesticide  in 
drinking  water  as  a  part  of  the  aggregate 
risk  assessment  process. 

1.  Acute  aggregate  risk  (food  + 
drinking  water).  The  Agency  did  not 
identify  an  appropriate  acute  dietary 
endpoint  that  is  the  result  of  a  single- 
dose  administration  of  glyphosate. 
Accordingly,  glyphosate  is  not  expected 
to  pose  an  acute  risk. 

2.  Chronic  aggregate  risk  (food  + 
drinking  water).  Using  the  exposure 
assumptions  described  in  this  unit  for 
chronic  exposure  (tolerance  level 
residues,  DEEM''"'^  default  processing 
factors  for  rice  and  com  commodities, 
and  100%  crop  treated  data  for  all 
proposed  commodities  and  registered 
uses),  EPA  has  concluded  that  exposure 
to  glyphosate  from  food  will  utilize 
1.8%  of  the  cPAD  for  the  U.S. 
population,  3.6%  of  the  cPAD  for  [All 


Infants  (less  than  1  year  old)  and  3.9% 
of  the  cPAD  for  children  1-6  years  old. 
The  results  of  the  chronic  analysis 
(Table  4  in  this  unit)  indicate  that  the 
chronic  dietary  risk  estimates  for  the 
general  U.S.  population  and  all 
population  subgroups  associated  with 
the  existing  and  proposed  uses  of 
glyphosate  do  not  exceed  the  Agency's 
LOC  (less  than  100%  of  the  cPAD). 
Based  on  the  use  pattern,  chronic 
residential  exposure  to  residues  of 
gljrphosate  is  not  expected.  In  addition, 
there  is  potential  for  chronic  dietary 
exposure  to  glyphosate  in  drinking 
water.  After  calculating  DWLOCs  and 
comparing  them  to  the  EECs  for  surface 
and  ground  water,  EPA  does  not  expect 
the  aggregate  exposure  to  exceed  100% 
of  the  cPAD,  as  shown  in  Table  7  below: 


TABLE  7.— AGGREGATE  RISK  ASSESSMENT  FOR  CHRONIC  (NON-CANCER)  EXPOSURE  TO  GLYPHOSATE 


Scenario/Populatxxi  Subgroup 

cPAD,  mg/kg/ 
day 

Chronic  Food 
Exposure, 
m^kg/day 

Maximum 
Chronk: 
Water  Expo- 
sure', mg'kg/ 
day 

Ground 

Water  EEC, 

PPb 

Surface 

Water  EEC, 

PPb 

Chronic 

DWLOC  2. 

Ppb 

U.S.  population 

1.75 

0.031527 

1.718473 

0.0038 

230 

60.000 

All  infants  (<  1  year  old) 

1.75 

0.062218 

1.687782 

0.0038 

230 

17,000 

Children  (1-6  years  old) 

1.75 

0.068016 

1.681984 

0.0038 

230 

17,000 

Children  (7-12  years  old) 

1.75 

0.045529 

1.704471 

0.0038 

230 

17,000 

Females  (13-50  years  old) 

1.75 

0.023473 

1.726527 

0.0038 

230 

52,000 

Males  (13-19  years  old) 

1.75 

0.031938 

1.718062 

0.0038 

230 

60,000 

Males  (20-I-  years  old) 

♦    1.75 

0.026745 

1.723255 

0.0038 

230 

60.000 

Seniors  (55+  years  old) 

1.75 

0.022733 

1.727267 

0.0038 

230 

60,000 

'Maximum  chronk:  water  exposure  (mg/kg/day)  =  cPAD  (mg/kg/day)  -  chronk:  food  exposure  from  DEEM™  (mg/kg/day). 
2The  chronk:  DWLOCs  were  catoulated  as  follows:  DWLOC  (ng/L)  =  maximum  water  exposure  (mg/kg/day)  x  body  weight  (kg)  ♦  consump- 
tk>n  (L/day)  x  0.001  mg/|ig.  -  ^       ' 


3.  Short-/intermediate-term  ag^gate 
risk  (food  +  residential  +  water).  In 
aggregating  short-/intermediate-term 
risk,  HED  considered  background 
chronic  dietary  exposure  (food  -k  water) 
and  short/intermediate-term  incidental 
oral  exposures  (see  Tables  6  and  7). 
Because  the  incidental  oral  ingestion 
exposure  estimates  for  toddlers  from 
residential  turf  exposures  (Table  7) 
exceeded  the  incidental  oral  exposure 
estimates  from  post-application 
swimmer  exposures  (Table  6),  the 
Agency  conducted  this  risk  assessment 


using  exposure  estimates  from  just  the 
worst-case  situation.  No  attempt  was 
made  to  combine  exposures  from  the 
swimmer  and  residential  turf  scenarios 
due  to  the  low  probability  of  both 
occurring. 

The  total  short-/intermediate-term 
food  and  residential  aggregate  MOEs  are 
1,800-2,300.  As  these  MOEs  are  greater 
than  100,  the  short-/intermediate-term 
aggregate  risk  does  not  exceed  the 
Agency's  LOC.  For  surface  water  and 
ground  water,  the  EECs  of  glyphosate 
are  less  than  the  DWLOCs  for 


glyphosate  in  drinking  water  as  a 
contribution  to  short-Zintermediate-term 
aggregate  exposure.  Therefore,  the 
Agency  concludes  with  reasonable 
certainty  that  residues  of  glyphosate  in 
drinking  water  do  not  contribute 
significantly  to  the  short-Zintermediate- 
term  aggregate  human  health  risk  at  the 
present  time.  Table  8  summarizes  the 
short-Zintermediate-term  aggregate 
exposure  to  glyphosate  residues. 
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Table  8.— Short/Intermediate-Term  Aggregate  Risk  and  DWLCX)  Calculations  for  Exposure  to  Glyphosate 
I  Residues 


Population 

Short-Zlntermediate-Term  Exposure  Scenario 

Aggregate  MOE 
(food  -t-  residential)  ^ 

Aggregate  Level  of 

Concern  (LOC)  or 

Target  MOE  2 

Surface  Water  EEC  3 
(PPb) 

Ground  Water  EEC  3 
(PPb) 

Short/lntermediate- 

Temi  DWLOC", 

(Ppb) 

All  Infants  (<1  year 
oW) 

1.900 

100 

230 

0.0038 

17,000 

Children  (1-6  years 
old) 

1,800 

100 

230 

0.0038 

17.000 

Children  (7-12  years 
old) 

2.300 

100 

230 

0.0038 

17,000 

^  Aggregate  MOE  =  NOAEL  -  (Average  food  exposure  +  Residential  exposure).  ~ 

2  Basis  tor  the  target  MOE:  interspecies  and  intraspecies  uncertainty  factors  totaling  100. 

3  The  glyphosate  use  producing  the  highest  level  was  used. 

*DWLOC(^g/L  or  ppb)  =  nnaximum  water  exposure  (mg/kg/day)  x  txxly  weight  (kg)  +  water  consumption  (L)  x  10-'  mg/^g  (10  kg  body  weight 
assumed). 


5.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  the  general 
population,  and  to  infants  and  children 
from  aggregate  exposure  to  glyphosate 
residues. 

VI.  Other  Considerations 

A.  Analytical  Enforcement  Methodology 

Adequate  enforcement  methods  are 
available  for  analysis  of  residues  of 
glyphosate  in  or  on  plant  and  livestock 
commodities.  These  methods  include 
GLC  (Method  I  in  Pesticides  Analjrtical 
Manual  (PAM)  H;  the  limit  of  detection 
is  0.05  ppm)  and  HPLC  with 
fluorometric  detection.  Use  of  the  GLC 
method  is  discouraged  due  to  the 
lengthiness  of  the  experimental 
procedure.  The  HPLC  procedure  has 
undergone  successful  Agency  validation 
and  was  recommended  for  inclusion  in 
PAM  II.  A  GC/MS  method  for 
glyphosate  in  crops  has  also  been 
validated  by  EPA's  Analytical 
Chemistry  Laboratory  (ACL).  Thus, 
adequate  analytical  methods  are 
available  for  residue  data  collection  and 
enforcement  of  the  proposed  tolerances 
of  glyphosate  in/on  the  nongrass  animal 
feed  crop  group;  the  grass  forage,  fodder, 
and  hay  crop  group;  wheat  forage  and 
hay;  and  livestock  commodities. 

B.  International  Residue  Limits 

Codex  and  Mexican  maximum 
residue  limits  (MRLs)  are  established  for 
residues  of  glyphosate  (glifosato)  per  se 
and  Canadian  MRLs  are  established  for 
combined  residues  of  glyphosate  and 
AMP  A  in  a  variety  of  raw  agricultural, 
processed,  and  animal  commodities. 
Currently  a  relevant  Codex  MRL  for  hay 
or  fodder  (dry)  of  grasses  is  established 
at  50  ppm.  No  Canadian  MRLs  are 


established  for  any  grass  commodity.  A 
Mexican  MRL  is  established  for  pasture 
at  0.2  ppm.  Because  of  the  higher 
residue  levels  resulting  from  the 
proposed  use  pattern,  harmonization  of 
U.S.  grass  tolerances  with  existing 
Codex  or  Mexican  MRLs  is  not  possible. 

For  wheat-related  commodities, 
relevant  Codex  MRLs  exist  for:  wheat 
grain  at  5  ppm;  unprocessed  wheat  bran 
at  20  ppm;  wheat  flour  at  0.5  ppm; 
wheat  wholemeal  at  5  ppm;  and  straw 
and  fodder  (dry)  of  cereal  grains  at  100 
ppm.  Canadian  MRLs  are  established 
for:  wheat  at  5  ppm  and  wheat  milling 
hactions  (excluding  flour]  at  15  ppm.  A 
Mexican  MRL  is  established  for  wheat  at 
5  ppm.  By  maintaining  the  wheat, 
milling  fractions  (excluding  flour) 
tolerance  at  20  ppm,  harmony  with    - 
international  tolerances  for  wheat 
processed  firactions  can  be  maintained. 

There  are  currently  no  Codex  or 
Canadian  MRLs  established  for 
glyphosate  for  any  nongrass  animal  feed 
items.  A  Mexican  MRL  is  established  for 
alfalfa  at  200  ppm.  Harmonization  with 
this  level  is  not  possible  due  to  the 
higher  residue  levels  found  in  the 
submitted  field  trial  studies. 

C.  Conditions 

None. 

Vn.  Conclusion 

Therefore,  the  tolerance  is  established 
for  residues  of  glyphosate,  in  or  on 
animal  feed,  nongrass,  group  at  400  ppm 
and  grass  forage,  fodder  and  hay,  group 
at  300  ppm  and  the  potassium  salt  of 
glyphosate  is  added  to  the  tolerance 
expressibn.  Based  on  the  Agency's 
decision  not  to  register  tolerances  for 
glyphosate  use  in  or  on  herbicide- 
tolerant  wheat,  the  ciirrent  tolerances  on 
wheat  are  not  modified. 


Vm.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regidations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regidations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996,  EPA  will 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  from  the  requirement  of  a 
tolerance  issued  by  EPA  under  new 
section  408(d),  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  ID  number 
OPP-2002-0232  in  the  subject  line  on 
the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  November  26,  2002. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
groimds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 


Federal  Register /Vol.  67,  No.  188 /Friday.  September  27.  2002 /Rules  and  RegulaUons         60»4» 


fim 


is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  simunary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900),  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460.  You 
may  also  deliver  your  request  to  the 
Office  of  the  Hearing  Clerk  in  Rm.  C400, 
Waterside  MaU,  401  M  St.,  SW., 
Washington,  DC  20460.  The  Office  of 
the  Hearing  Clerk  is  open  frt)m  8  a.m. 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  ti^e  Office  of  the  Hearing 
Clerk  is  (202)  260-4865. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  HoUins,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460. 

3.  Copies  for  the  luocket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  VI.A.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 


described  in  Unit  I.B.2.  Mail  your 
copies,  identified  by  docket  ID  numbej 
OPP-2002-0232,  to:  Public  Information 
and  Records  Integrity  Branch, 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460.  In  person  or  by 
courier,  bring  a  copy  to  the  location  of 
the  PIRIB  described  in  Unit  I.B.2.  You 
may  also  send  an  electronic  copy  of 
your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 
ASCn  file  format.  Do  not  include  any 
CBI  in  your  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  your 
request  at  many  Federal  Depository 
Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  geniiine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  woidd,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  accoimt 
imcontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

IX.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  a  tolerance 
under  FFDCA  section  408(d)  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4, 1993).  Because  this  rule  has 
been  exempted  from  review  under 
Executive  Order  12866  due  to  its  lack  of 
significance,  this  rule  is  not  subject  to 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  (66  FR  28355,  May 
22,  2001).  This  final  rule  does  not 
contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
imfunded  mandate  as  described  under 
Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 


Law  104—4).  Nor  does  it  require  any 
special  considerations  imder  Executive 
Chder  12898,  entitled  Federal  Actions  to 
Address  Enviroiunental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994);  or  OMB  review  or  any  Agency 
action  under  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23. 1997). 
This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d]  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113.  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  petition 
under  FFDCA  section  408(d),  such  as 
the  tolerance  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  In  addition,  the 
Agency  has  determined  that  this  action 
will  not  have  a  substantial  direct  effect 
on  States,  on  the  relationship  between 
the  national  government  and  the  States., 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10.   . 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  impUcations"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n)(4). 
For  these  same  reasons,  the  Agency  has 
determined  that  this  rule  does  not  have 
any  "tribal  implications"  as  described 
in  Executive  Order  13175,  entitled 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (65  FR 
67249,  November  6,  2000).  Executive 
Order  13175,  requires  EPA  to  develop 
an  accountable  process  to  ensujre 
"meaningful  and  timely  input  by  tribal 
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officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

X.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  September  18,  2002. 

Debra  Edwards, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  18(MAMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q).  346(a)  and 
371. 

2.  Section  180.364  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a)  and  alphabetically  adding 
commodities  to  the  table  in  paragraph 
(a)  to  read  as  follows: 


§  1 80.364    Glyphosate;  tolerances  for 
residues. 

(a)  General.  Tolerances  are 
established  for  residues  of  gljrphosate 
(N-phosphomethyl)glycine)  resulting 
fi-om  the  application  of  glyphosate,  the 
isopropylamine  salt  of  glyphosate,  the 
ethanolamine  salt  of  glyphosate,  the 
ammonium  salt  of  glyphosate,  and  the 
potassium  salt  of  glyphosate  inor  on  the 
following  food  commodities: 


Commodity 

Parts  per  million 

•  --                 • 

Animal  feed, 
nongrass,  group 

•  • 

Grass,  forage,  fod- 
der and  hay, 
group 

•  * 

•          •          • 

400 

•  •                      • 

300 

*  *                      • 

[FR  Doc.  02-24488  Filed  9-26-02;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-2002-0199;  FRL-7200-6] 

TrKlconazole;  Pesticide  Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes  a 
tolerance  for  residues  of  triticonazole, 
(lRS)-(E)-5-[(4- 

chlorophenyl)methylene]-2,2-dimethyl- 
1-(1  H-l,2,4-triazol-l- 
ylmethyl)cyclopentanol,  in  or  on  barley, 
grain;  barley,  hay;  barley,  straw;  wheat, 
forage;  wheat,  grain;  wheat,  hay;  and 
wheat,  straw.  Aventis  CropScience  USA 
requested  this  tolerance  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA),  as  amended  by  the  Food 
Quality  Protection  Act  of  1996  (FQPA). 
Subsequent  to  the  filing  of  this  petition, 
Bayer  Corporation  acquired  Aventis 
CropScience  to  form  Bayer  Crop 
Science.  Therefore,  the  registrant  is  now 
Bayer  Crop  Science. 
DATES:  This  regulation  is  effective 
September  27,  2002.  Objections  and 
requests  for  hearings,  identified  by 
docket  ID  number  OPP-2002-0199, 
must  be  received  on  or  before  Noveipber 
26,  2002. 

ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  in  person,  or  by  courier.  Please 
follow  the  detailed  instructions  for  eaclr 
method  as  provided  in  Unit  VI.  of  the 


SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  your  objections 
and  hearing  requests  must  identify 
docket  ID  number  OPP-2002-0199  in 
the  subject  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Mary  L.  Waller,  Registration 
Division  {7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave., 
NW., Washington,  DC  20460;  telephone 
number:  (703)  308-9354;  e-mail  address: 
waller,  mary@epa.gov. 
SUPPt.EMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manulactm^r,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Categories 

NAICS 
codes 

Examples  of  poten- 
tially affected  enti- 
ties 

Industry 

111 
112 
311 
32,'>3? 

Crop  production 
Animal  production 
Food  manufac- 
turing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System     - 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information.  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically. Yo\x  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  bom. 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  imder  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
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www.epa.gov/fedrg8tr/.  A  frequently 
updated  electronic  version  of  40  CFR 
part  180  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/ 
cfrhtml_00/Title_40/40cfi'l  80_00.html,  a 
beta  site  currently  imder  development. 
To  access  the  OPPTS  Harmonized 
Guidelines  referenced  in  this  document, 
go  directly  to  the  guidelines  at  http:// 
www.epa.gov/opptsfrs/home/ 
guidelin.htm. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  imder  docket  ID  number  OPP- 
2002-0199.  The  official  record  consist; 
of  the  docxmients  specifically  referenced 
in  this  action,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  Confidential 
Business  Information  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  ij^rsion  of 
the  official  recontdoes  not  include  any 
information  claimed  as  CBI.  T^e  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  froni8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  ntunber 
is  (703)  305-5805. 

n.  Background  and  Statutory  Findings 

In  the  Federal  Register  of  March  14, 
2002  (67  FR  11476)  (FRL-6825-1),  EPA 
issued  a  notice  pursuant  to  section  408 
of  the  FFDCA,  21  U.S.C.  346a,  as 
amended  by  the  FQPA  (Public  Law  104- 
170),  announcing  the  filing  of  a 
pesticide  petition  (PP  9F6051)  by 
Aventis  Crop  Science  USA,  2  TW 
Alexander  Drive,  Research  Triangle 


Park,  NC  27709.  This  notice  included  a 
siunmary  of  the  petition  prepared  by 
Aventis  CropScience  USA,  the 
registrant.  Subsequent  to  the  filing  of 
this  petition,  Bayer  Corporation 
acquired  Aventis  CropScience  to  form 
Bayer  Crop  Science.  Therefore,  the 
registrant  is  now  Bayer  Crop  Science. 
There  were  no  comments  received  in 
response  to  the  notice  of  filing. 

The  petition  requested  that  40  CFR 
180.583  be  amended  by  establishing 
tolerances  for  residues  of  the  fungicide 
triticonazole,  (lRS)-(E)-5-[(4- 
chlorophenyl)methylenel-2,2-dimethyl- 
l-(lH-l,2,4-triazol-l- 
ylmethyUcyclopentanol,  in  or  on  barley, 
grain;  barley,  hay;  barley,  straw;  wheat, 
forage;  wheat,  grain;  wheat,  hay;  and 
wheat,  straw  at  0.05  parts  per  million 
(ppm). 

Section  408(b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(u)  of  the  FFDCA 
defines  "safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  frttm  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  of  the  FFDCA  requires  EPA 
to  give  special  consideration  to 
exposure  of  infants  and  children  to  the 
pesticide  chemical  residue  in 
establishing  a  tolerance  and  to  "ensure 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  from  aggregate  exposure  to  the 
pesticide  chemical  residue...." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 


further  discussion  of  the  regulatory 
requirements  of  section  408  of  the 
FFDCA  and  a  complete  description  of 
the  risk  assessment  process,  see  the  final 
rule  on  Bifenthrin  Pesticide  Tolerances 
(62  FR  62961,  November  26, 1997) 
(FR1^5754-7). 

in.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D) 
of  the  FFDCA,  EPA  has  reviewed  the 
available  scientific  data  and  other 
relevant  information  in  support  of  this 
action.  EPA  has  sufficient  data  to  assess 
the  hazards  of  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2)  of  the 
FFDCA,  for  a  tolerance  for  residues  of 
triticonazole,  (lRS)-(E)-5-[(4- 
chlorophenyl)methylenel-2,2-dimethyl- 
1-(1  H-1.2,4-triazol-l- 
ylmethyl)cyclopentanol,  on  barley, 
grain;  barley,  hay;  barley,  straw;  wheat, 
forage;  wheat,  grain:  wheat,  hay;  and 
wheat,  straw  at  0.05  ppm.  EPA's 
assessment  of  exposines  and  risks 
associated  with  establishing  the 
tolerance  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consiuners,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  triticonazole  are 
discussed  in  the  following  Table  1  as 
well  as  the  no  observed  adverse  effect 
level  (NOAEL)  and  the  lowest  observed 
adverse  effect  level  (LOAEL)  from  the 
toxicity  studies  reviewed. 


Table  1 .— Subchronic,  Chronic,  and  Other  Toxicity 


Guideline  No. 


870.3100 


870.3200 


870.3700 


Study  Type 


90-Day  oral  toxicity  in  ro- 
dents-rat 


28-Day  dermal  toxicity-rat 


Prenatal  developmental  in 
rodents-rat 


Results 


NOAEL  =  M:  2,  F:  22.3  mg/kg/day 

LOAEL  =  M:  19.8,  F:  1183.5  mg/kg/day  t)ased  on  M:  Increases  in  ttie  incidence  of 
adrenocortical  fatty  vacuolation  in  males  receiving  >  250  ppm,  F:  Hair  toss,  de- 
creased food  efficiencies,  adreriocorttcal  fatty  vacuolation,  zona  reticularis  degen- 
eration, centriacinar  fiepatocytic  fatty  vacuolation.  and  more  severe  anisocytosis 
and  spherocytosis  in  females  receiving  >1 2,500  ppm. 


NOAEL  =  Dermal  and  systemic:  1,000  mg^g/day  (limit  dose). 
LOAEL  =  Were  not  identified. 


Maternal  NOAEL  =  200  mg/kg/day 

LOAEL  =  1 ,000  PDg/kg/day  based  on  reduction  in  mean  body  weigtit  gain  from  GD 
12-16. 

Devekjpmental  NOAEL  =  200  mg/kg/day 

LOAEL  =  1 ,000  mg/kg/day  based  on  treatment-related  increases  in  unilateral  and  bi- 
lateral supernumerary  ribs. 
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Table  1.— Subchronic,  Chronic,  and  Other  Toxicity— Continued 


Guideline  No. 

Study  Type 

Results 

870.3700 

- 

Prenatal  developmental  in 
nonrodents-rabbit 

Maternal  NOAEL  =  25  mg/kg/day 

LOAEL  =  50  mg/kg/day  based  on  decreased  body  weight  gain,  reduced  food  con-^ 

sumption,  and  mortality. 
Developmental  NOAEL  -  50  mg/kg/day 
LOAEL  =  75  mg/kg/day  based  on  cranial  variations,  abortion,  and  increased  pre- 

and  post-implantation  losses. 

870.3800 

Reproduction  and  fertility 
effects-rat 

Parental/Systemk:  NOAEL  =  37.5  mg/kg/day 

LOAEL  =  250  mg/kg/day  based  on^-educed  body  weights  of  the  Fo  females  and  the 
Fi  males  and  females,  Fo  matemal  mortality,  and  microscopk:  lesions  in  the  adre- 
nal gland  of  Fo  and  F,  males  and  females. 

Reproductive  NOAEL  =  37.5  mg/kg/day 

LOAEL  =  250  mg/kg/day  based  on  decreased  fertility  of  the  Fi  animals,  reduced  F| 
and  F->  pup  survival,  and  reduced  Fi  and  F2  pup  body  weight. 

870.4100 

Chronic  toxicity  dogs 

NOAEL  =  25  mg/kg/day     . 

LOAEL  =  150  mg/kg/day  based  on  decreased  absolute  body  weights  of  females,  de- 
creased weight  gain  by  males  and  females,  and  treatment-related  toxicity  to  the 
eye,  liver,  and  adrenals. 

870.4200 

Carcinogenicity  rats 

NOAEL  =  M:  >  203.6,  F:  38.3  mg/kg/day 

LOAEL  =  M:  Adverse  effects  were  not  observed,  F:  286.6  mg/kg/day  based  on  de- 
creased body  weight  and  body  weight  gain,  adrenal  cortical  and  liver  toxicity. 

870.4300 

Carcinogenicity  mice 

NOAEL  =  M:  17.4;  F:  20.1  mg/kg/day 

LOAEL  =  M:  202.2,  F:  209.5  mg/kg/day  based  on  decreased  body  weight  gain  and 
liver  toxicity.  No  significant  increase  in  the  incidence  of  neoplastic  lesions.  No  evi- 
dence of  compound-induced  carcinogenicity. 

870.5250 

Gene  mutation 

There  was  no  evidence  of  induced  mutant  cotonies  over  background. 

870.5300 

Cytogenetics 

There  was  no  consistent  evklence  of  chromosomal  aben'ations  induced  over  back- 
ground. 

870.5375 

Chromosome  aben^tion 

There  was  no  significant  increase  in  the  frequency  of  micronucleated  polychromatic 
erythrocytes  in  bone  man-ow  after  any  tested  triticonazole  dose  at  any  harvest 
time. 

870.5395 

Micronucleus 

There  was  no  evidence  that  unscheduled  DNA  synthesis,  as  detennined  by  radio- 
.    active  tracer  procedures  [nuclear  silver  grain  counts]  was  induced. 

870.6200 

Acute  neurotoxicity 
screening  battery-rat 

NOAEL  =  400  mg/kg/day 

LOAEL  =  2,000  mg/kg/day  (limit  dose)  based  on  dose-related  increases  in  motor  ac- 
tivity in  both  sexes... 

870.6200 

Subchronic  neurotoxicity 
screening  battery-rat 

NOAEL  =  M:  695;  F:  820  mg/kg/day 
LOAEL  =  Not  established. 

870.6300 

Developmental 
neurotoxicity 

Study  is  not  available.  Identified  this  as  a  data  gap. 

870.7485 

Metabolism  and  phar- 
macokinetics-rat 

Study  is  not  available.  Identified  this  as  a  data  gap. 

870.7600 

Dermal  penetration-rat 

Dernial  Absorption  Factor  [C  ^*]:  2  %. 

B.  Toxieological  Endpoints     - 

The  dose  at  which  no  adverse  effects 
are  observed  (the  NOAEL)  from  the 
toxicology  study  identified  as 
appropriate  for  use  in  risk  assessment  is 
used  to  estimate  the  toxieological  level 
of  concern  (LCXZ).  However,  the  lowest 
dose  at  which  adverse  effects  of  concern 
are  identified  (the  LOAEL)  is  sometimes 
used  for  risk  assessment  if  no  NOAEL 
was  achieved  in  the  toxicology  study 
selected.  An  uncertainty  factor  (UF)  is 
applied  to  reflect  imcertainties  inherent 


in  the  extrapolation  from  laboratory 
animal  data  to  humans  and  in  the 
variations  in  sensitivity  among  members 
of  the  human  population  as  well  as 
other  unknowns.  An  UF  of  100  is 
routinely  used,  lOX  to  account  for 
interspecies  differences  and  lOX  for 
intra  species  differences. 

For  dietary  risk  assessment  (other 
than  cancer)  the  Agency  uses  the  UF  to 
calculate  an  acute  or  chronic  reference 
dose  (acute  RfD  or  chronic  RfD)  where 
the  RfD  is  equal  to  the  NOAEL  divided 


by  the  appropriate  UF  (RfD  =  NOAEL/ 
UF).  Where  an  additional  safety  factor  is 
retained  due  to  concerns  unique  to  the 
FQPA,  this  additional  factor  is  applied 
to  the  RfD  by  dividing  the  RfD  by  such 
additional  factor.  The  acute  or  chronic 
Population  Adjusted  Dose  (aPAD  or 
cPAD)  is  a  modification  of  the  RfD  to 
accommodate  this  type  of  FQPA  Safety 
Factor. 

For  non-dietary  risk  assessments 
(other  than  cancer)  the  UF  is  used  to 
determine  the  LOC.  For  example,  when 
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100  is  the  appropriate  UF  (lOX  to 
account  for  interspecies  differences  and 
lOX  for  intraspecies  differences)  the 
LOC  is  100.  To  estimate  risk,  a  ratio  of 
the  NOAEL  to  exposures  (margin  of 
exposure  (MOE)  =  NOAEL/exposure)  is 
calculated  and  compared  to  the  LOC. 
The  linear  default  risk  methodology 
(Q*)  is  the  primary  method  ciurently 
used  by  the  Agency  to  quantify 
carcinogenic  risk.  The  Q*  approach 
assumes  that  any  amoiint  of  exposure 


will  lead  to  some  degree  of  cancer  risk. 
A  Q*  is  calculated  and  used  to  estimate 
risk  which  represents  a  probability  of 
occurrence  of  additional  cancer  cases 
(e.g.,  risk  is  expressed  as  1  x  10"  or  one 
in  a  million).  Under  certain  specific 
circumstances,  MOE  calculations  vrill 
be  used  for  the  carcinogenic  risk 
assessment.  In  this  non-linear  approach, 
a  "point  of  departure"  is  identified 
below  which  carcinogenic  effects  are 
not  expected.  The  point  of  departure  is 


typically  a  NOAEL  based  on  an 
endpoint  related  to  cancer  effects 
though  it  may  be  a  different  value 
derived  from  the  dose  response  curve. 
To  estimate  risk,  a  ratio  of  the  point  of 
departiire  to  exposure  (MOEcwccr  >  point 
of  departure/exposures)  is  calculated.  A 
summary  of  the  toxieological  endpoints 
for  triticonazole  used  for  human  risk 
assessment  is  shown  in  the  following 
Table  2: 


Table  2.— Summary  of  Toxicological  Dose  and  Endpoints  for  Triticonazole  for  Use  in  Human  Risk 

/assessment 


Exposure  Scenario 

Dose  Used  in  Risk  Assess- 
ment, UF 

FQPA  SF*  and  Level  of 
Concern  for  Risk  Assess- 
ment 

Study  and  ToxkX)logKal  Effects 

Acute  Dietary  (Females  13-50 
years  of  age) 

NOAEL  =  50  mgrtig/day 

UF  =  100 

Acute  RfD  =  0.5  mg/kg/day 

FQPA  SF  =  1 

aPAD  =  acute  RfD  +  FQPA 
SF  =  0.5  mg/kg/day 

Devetopmental  study-rabbit 

Devek)pmental  LOAEL  =  75  nf>g/kg/day  based 
on  cranial  variatkws,  abortwns,  and  in- 
creased pre-and  post-implantatkxi  tosses. 

Acute  Dietary  (General  popu- 
lation including  infants  and 
children) 

NOAEL  =  400  mg/kg/day 

UF  =  100 

Acute  RfD  =  4  mg/kg/day 

FQPA  SF  =  1 

aPAD  =  acute  RfD  +  FQPA 
SF  =  4  mg/kg/day 

Acute  f^urotoxk:ity  study 

LOAEL  =  2,000  mg/kg/day  based  on  dose-re- 
lated increases  in  motor  acttvrty  in  both 
sexes. 

Chronic  Dietary  (All  populatk>ns) 

NOAEL=  17.4  mg/kg^day 
UF  =  100 

Chronk:  RfD  =  0.17  mg/kg/ 
day 

FQPASF  =  1x 
cPAD  =  chronw  RfD  + 

FQPA  SF  =  0.17  mg/kg/ 

day 

Carcinogenk:ity  study-mouse 

LOAEL  =  M;  202.2,  F;  209.5  mg/kg/day  based 
on  decreased  body  weight  gain  and  liver  tox- 
icity. 

Incidental  Oral  Short-Term 

NOAEL=  25  (Matemal  tox- 
icity) 

LOC  for  MOE  =  100  (Resi- 
dential) 

Devekjpmental  study-rabbit 

Matemal  LOAEL  =  50  mg/kg/day  based  on  de- 
creased body  weight  gain,  reduced  food  con- 
sumption, and  mortality. 

Incidental  Oral  Intermediate- 
Term 

NOAEL  =  17.4 

s 

LOC  for  MOE  =  100  (Resi- 
dential) 

Carcinogenicity  study-mouse 

LOAEL  =  M:  202.2,  F:  209.5  mg/kg/day  based 
on  decreased  body  weight  gain  and  liver  tox- 
icity. 

Short-Temn  Inhalation  (1  to  7 
days)  (Residential) 

Inhalatton  (or  oral)  study 
NOAEL=  25  mg/kg/day 
^  (inhalatk>n  absorption 
'  rate  =  100%)  (matemal 
toxicity) 

LOC  for  MOE  =  100  (Resi- 
dential) 

Devekjpmental  study-rabbit 

Matemal  LOAEL  =  50  mg/kg/day  based  on  de- 
creased body  weight  gain,  reduced  food  con- 
sumption, and  mortality. 

Intermediate-Temi  Inhalation  (1 
week  to  several  months) 
(Residential) 

lnhalatk>n  (or  oral)  study 
NOAEL  =17.4  mg/kg/ 
day  (inhalation  absorp- 
tkxi  rate  =  100%) 

LOC  for  MOE  =  100  (Resi- 
dential) 

Carcinogenkaty  study-nKXJse 

LOAEL  =  M:  202.2,  F:  209.5  mg/kg/day  based 

on  decreased  body  weight  gain  and  liver  tox- 

teity. 

Long-Term  Inhalation  (Several 
months  to  lifetime)  (Residen- 
tial) 

Inhalation  (or  oral)  study 
NOAEL=  17.4  mg/kg/day 
(inhalation  absorptk>n 
rate  =  100%) 

LOC  for  MOE  =  100  (Resi- 
dential) 

Carcinogenfcity  study-nrwuse 

LOAEL  =  M:  202.2,  F:  209.5  mg^g/day  based 

on  decreased  body  weight  gam  and  Irver  tox- 

kJJty. 

Cancer 

'^ 

This  fungkade  has  not  been  classified.  White 
the  Agerxry  has  acceptable  data  to  assess 
cardnogenteity  in  both  sexes  of  mkse  and  fe- 
male rats,  acceptable  data  are  not  available 
in  male  rats.  Sincis  the  doses  tested  in  male 
rats  were  too  tow  to  assess  the  carcinogenk: 
potential  for  trittoonazote,  the  cancer  risk  as- 
sessment was  conducted  using  a  potency 
factor  (01*)  of  8.56  x  10^3  based  on  data 
available  at   tower  doses   in  the  carcino- 
genicity study  in  mate  rats. 

*  The  reference  to  the  FQPA  Safety  Factor  refers  to  any  additkxial  safety  factor  retained  due  to  concerns  unkjue  to  the  FQPA. 


60954         Federal  Register / Vol.  67,  No.  188 /Friday,  September  27,  2002 /Rules  and  Regulations 


Due  to  the  lack  of  adequate 
carcinogenicity  data  in  male  rats,  the 
Agency  is  not  currently  able  to  classify 
triticonazole  in  terms  of  its 
carcinogenicity.  To  assess  the  potential 
cancer  risk  associated  with 
triticonazole,  the  Agency  analyzed  the 
pituitary  gland  and  skin  tumors  seen  in 
the  male  rat  carcinogenicity  data  along 
with  tumor  data  for  female  rats 
(pituitary  adenomas  and  carcinomas; 
mammary  gland  fibroadenomas)  and 
male  mice  (pulmonary  adenomas  and 
carcinomas,  and  liver  adenomas),  and 
female  mice  (pulmonary  adenomas  and 
carcinomas).  Structure- Activity  data  for 
other  triazole  fungicides  indicate  that 
some  are  carcinogenic  while  others  are 
not.  For  these  uses,  the  Agency 
developed  a  Ql  *  based  upon  the  doses 
in  the  male  rat  carcinogenicity  study 
and  the  apparent  increase  in  tiunor 
incidence  to  provide  a  "worst  case" 
upper  limit  on  cancer.  It  is  imclear  from 
the  currently  available  data  whether  this 
apparent  increase  in  tumor  incidence  in 
male  rats  is  statistically  significant. 
Therefore,  by  assuming  that  the  increase 
in  tumor  incidence  is  statistically 
significant,  the  use  of  the  Ql  *  approach 
is  worst-case. 

C.  Exposure  Assessment 

1 .  Dietary  exposure  from  food  and 
feed  uses.  Triticonazole  is  a  new 
chemical  and  currently  there  are  no 
tolerances  established  in  40  CFR 
180.583.  Risk  assessments  were 
conducted  by  EPA  to  assess  dietary 
exposures  fi'om  triticonazole  in  food  as 
follows: 

i.  Acute  Exposure.  Acute  dietary  risk 
assessments  are  performed  for  a  food- 
use  pesticide  if  a  toxicological  study  has 
indicated  the  possibility  of  an  effect  of 
concern  occurring  as  a  result  of  a  one 
day  or  single  exposure.  The  Dietary 
Exposure  Evaluation  Model  (DEENf"^) 
analysis  evaluated  the  individual  food 
consumption  as  reported  by 
respondents  in  the  USDA  1994-1996 
nationwide  Continuing  Surveys  of  Food 
Intake  by  hidividuals  (CSFII)  and 
acciunulated  exposure  to  the  chemical 
for  each  commodity.  The  following 
assumptions  were  made  for  the  acute 
exposure  assessments:  A  Tier  I  acute 
DEEKP'^  analysis  was  performed.  This 
analysis  assumed  tolerance-level 
residues  and  100  percent  crop  treated 
(PCT). 

ii.  Chronic  Exposure.  In  conducting 
this  chronic  dietary  risk  assessment  the 
Dietary  Exposure  Evaluation  Model 
(DEEM^'^)  analysis  evaluated  the 
individual  food  consumption  as 
reported  by  respondents  in  the  USDA 
1994-1996  nationwide  Continuing 
Surveys  of  Food  Intake  by  Individuals 


(CSFII)  and  accimiulated  exposiue  to 
the  chemical  for  each  commodity.  The 
following  assumptions  were  made  for 
the  chronic  exposure  assessments: 
Tolerance  level  residues  and  100%  crop 
treated  (CT)  estimates  were  assiuned. 

iii.  Cancer.  The  cancer  dietary  risk 
assessment  was  conducted  using  a 
potency  factor  (Ql  *)  of  8.56  x  lO-^. 
based  on  male  CD  rat  pituitary 
combined  adenomas  and  carcinoma 
tumor  rates  from  the  rat  carcinogenicity 
study.  Although  the  Agency  determined 
that  the  doses  tested  in  both  sexes  of 
mice  and  female  rats  were  adequate  to 
assess  the  carcinogenic  potential  of 
triticonazole,  the  doses  tested  in  male 
rats  were  too  low.  A  hypothetic  Ql  *- 
value  has  been  calculated  as  a  worse- 
case,  upper  bound  estimate  of  cancer 
risk  until  a  partial  carcinogenicity  study 
in  male  rats,  in  which  higher  dose  levels 
are  evaluated,  becomes  available.  The 
cancer  risk  estimate  (food  only)  for  the 
U.S.  population  (total)  is  7.0  x  10^'.  This 
risk  estimate  is  based  upon  a  dietary 
exposure  of  0.000082  mg/kg/day. 

In  conducting  this  chronic  (cancer) 
dietary  risk  assessment  the  Dietary 
Exposure  Evaluation  Model  (DEEM""^) 
analysis  evaluated  the  individual  food 
consumption  as  reported  by 
respondents  in  the  USDA  1994-1996 
nationwide  Continuing  Surveys  of  Food 
Intake  by  Individuals  (CSFII)  and 
accumulated  exposure  to  the  chemical 
for  each  commodity.  The  following 
assumptions  were  made  for  the  chronic 
(cancer)  exposure  assessments: 
Tolerance  level  residues  and  100%  CT 
estimates  were  assumed. 

2.  Dietary  exposure  from  drinking 
water.  The  Agency  lacks  sufficient 
monitoring  exposure  data  to  complete  a 
comprehensive  dietary  exposure 
analysis  and  risk  assessment  for 
triticonazole  in  drinking  water.  Because 
the  Agency  does  not  have 
comprehensive  monitoring  data, 
drinking  water  concentration  estimates 
are  made  by  reliance  on  simulation  or 
modeling  taking  into  account  data  on 
the  physical  characteristics  of 
triticonazole. 

The  Agency  uses  the  Generic 
Estimated  Environmental  Concentration 
(GENEEC)  or  the  Pesticide  Root  Zone/ 
Exposure  Analysis  Modeling  System 
(PRZM/EXAMS)  to  estimate  pesticide 
concentrations  in  surface  water  and  SCI- 
GROW,  which  predicts  pesticide 
concentrations  in  groundwater.  In 
general,  EPA  will  use  GENEEC  (a  tier  1 
model)  before  using  PRZM/EXAMS  (a 
tier  2  model)  for  a  screening-level 
assessment  for  surface  water.  The 
GENEEC  model  is  a  subset  of  the  PKZM/ 
EXAMS  model  that  uses  a  specific  high- 
end  runoff  scenario  for  pesticides. 


GENEEC  incorporates  a  farm  pond 
scenario,  while  PRZM/EXAMS 
incorporate  an  index  reservoir 
environment  in  place  of  the  previous 
pond  scenario.  The  PRZM/EXAMS 
model  includes  a  percent  crop  area 
factor  as  an  adjustment  to  account  for 
the  maximum  percent  crop  coverage 
within  a  watershed  or  drainage  basin. 

None  of  these  models  include 
consideration  of  the  impact  processing 
(mixing,  dilution,  or  treatment)  of  raw 
water  for  distribution  as  drinking  water 
would  likely  have  on  the  removal  of 
pesticides  from  the  soiut;e  water.  The 
primary  use  of  these  models  by  the 
Agency  at  this  stage  is  to  provide  a 
coarse  screen  for  sorting  out  pesticides 
for  which  it  is  highly  unlikely  that 
drinking  water  concentrations  would 
ever  exceed  human  health  levels  of 
concern. 

Since  the  models  used  are  considered 
to  be  screening  tools  in  the  risk 
assessment  process,  the  Agency  does 
not  use  estimated  environmental 
concentrations  (EECs)  fi-om  these 
models  to  quantify  drinking  water 
exposure  and  risk  as  a  %Rff)  or  %PAD. 
Instead  drinking  water  levels  of 
comparison  (DWLOCs)  are  calculated 
and  used  as  a  point  of  comparison 
against  the  model  estimates  of  a 
pesticide's  concentration  in  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food,  and  from 
residential  uses.  Since  DWLCXDs  address 
total  aggregate  exposure  to  triticonazole 
they  are  further  discussed  in  the 
aggregate  risk  sections  in  Unit  III.E. 

Based  on  the  PRZM/EXAMS  and  SCI- 
GROW  models,  the  estimated 
enviroiunental  concentrations  (EECs)  of 
triticonazole  for  acute  exposures  are 
estimated  to  be  0.9  parts  per  billion 
(ppb)  for  surface  water  and  0.008  ppb 
for  ground  water.  The  EECs  for  chronic 
exposures  are  estimated  to  be  0.6  ppb 
for  surface  water  and  0.008  ppb  for 
ground  water. 

3.  From  non-dietary  exposure.  The 
term  "residential  exposure"  is  used  in 
this  docimient  to  refer  to  non- 
occupational, non-dietary  exposure 
(e.g.,  for  lawn  and  garden  pest  control, 
indoor  pest  control,  termiticides,  and 
flea  and  tick  control  on  pets). 
Triticonazole  is  not  registered  for  use  on 
any  sites  that  would  result  in  residential 
exposure. 

4.  Cumulative  exposure  to  substances 
with  a  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  of  the  FFDCA 
requires  that,  when  considering  whether 
to  establish,  modify,  or  revoke  a 
tolerance,  the  Agency  consider 
"available  information"  concerning  the 
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cumulative  effects  of  a  particular 
pesticide's  residues  and  "other 
substances  that  have  a  common 
mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
triticonazole  has  a  common  mechanism 
of  toxicity  with  other  substances  or  how 
to  include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 
common  mechanism  of  toxicity, 
triticonazole  does  not  appear  to  produce 
a  toxic  metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  triticonazole  has  a 
common  mechanism  of  toxicity  with 
other  substances.  For  information 
regarding  EPA's  efforts  to  determine 
which  chemicals  have  a  common 
mechanism  of  toxicity  and  to  evaluate 
the  cumulative  effects  of  such 
chemicals,  see  the  final  rule  for 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26, 1997). 

D.  Safety  Factor  for  Infants  and 
Children 

1.  In  general.  FFDCA  section  408 
provides  that  EPA  shall  apply  an 
additional  tenfold  margin  of  safety  for 
infants  and  children  in  the  case  of 
threshold  effects  to  account  for  prenatal 
and  postnatal  toxicity  and  the 
completeness  of  the  data  base  on 
toxicity  and  exposure  unless  EPA 
determines  that  a  different  margin  of 
safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  margin 
of  exposure  (MOE)  analysis  or  through 
using  uncertainty  (safety)  factors  in 
calculating  a  dose  level  that  poses  no 
appreciable  risk  to  himians. 

2.  Prenatal  and  postnatal  sensitivity. 
The  Agency  concluded  that  there  is  no 
concern  for  pre-  and/or  postnatal 
toxicity  resulting  from  exposure  to 
triticonazole.  Developmental  toxicity 
studies  showed  that  triticonazole  had 
limited  maternal  toxicity,  with  no 
significant  evidence  of  increased 
sensitivity  or  susceptibility  to  offspring. 
In  a  developmental  toxicity  study  on 
rats,  there  were  no  compoimd-related 
deaths,  abortions,  or  clinical  signs  of 
toxicity  throughout  the  study  period.. 
Based  on  reduction  in  mean  body 
weight  gain,  the  maternal  toxicity 
LOAEL  is  1,000  mg/kg/day  and  the 
NOAEL  is  200  mg/kg/day.  Treatment 
did  not  cause  any  statistically 
significant  or  treatment-related  changes 
in  gestational  or  cesarean  section 
parameters  at  any  treatment  level.  Based 
on  a  treatment-related  increase  in 


unilateral  and  bilateral  supernumerary 
ribs,  the  developmental  toxicity  LOAEL 
is  1,000  mg/kg/day  and  the 
developmental  NOAEL  is  200  mg/kg/ 
day.  In  a  developmental  study  on 
rabbits,  there  was  maternal  toxicity. 
Based  on  decreased  body  weight  gain 
after  dosing  initiation,  reduced  food 
consumption,  and  mortality,  the  LOAEL 
for  maternal  toxicity  is  50  mg/kg/day 
and  the  NOAEL  is  25  mg/kg/day.  No 
treatment-related  increased  incidences 
of  external  or  visceral  malformations/ 
variations  were  observed  in  any  group 
as  compared  with  the  controls.  In  the 
high-dose  group  slight  increases  in  the 
percent  of  fetuses  with  variations  in 
midline  cranial  sutures  were  observed. 
Based  on  cranial  variations,  abortion, 
and  pre-  and  post-implantation  losses, 
the  developmental  LOAEL  is  75  mg/kg/ 
day  and  the  NOAEL  is  50  mg/kg/day.  In 
a  two-generation  reproduction  study 
with  rats  the  systemic  parental  LOAEL 
is  250  mg/kg/day  based  on  reduced 
body  weights  of  Fo  females  and  Fi  males 
and  females  and  microscopic  lesions  in 
the  adrenal  gland  of  Fo  and  Fi  males  and 
females.  The  reproductive  NOAEL  is 
37.5  mg/kg/day  and  the  LOAEL  is  250 
mg/kg/day  based  on  Fn  maternal 
mortality,  decreased  fertility  of  the  F| 
animals,  reduced  F|  and  F2  pup  survival 
and  body  weights. 

3.  Conclusion.  There  is  a  complete 
toxicity  data  base  for  triticonazole  and 
exposure  data  are  complete  or  are 
estimated  based  on  data  that  reasonably 
accounts  for  potential  exposure.  EPA 
determined  that  the  lOX  safety  factor  to 
protect  infrmts  and  children  should  be 
removed.  The  FQPA  factor  is  removed 
for  the  following  reasons: 

•  The  toxicological  data  base  is 
complete  for  FQPA  assessment. 

•  'There  is  no  indication  of 
quantitative  or  qualitative  increased 
susceptibility  of  rats  or  rabbits  to  in 
utero  and/or  postnatal  exposure. 

•  The  requirement  of  a  developmental 
neiirotoxicity  study  is  not  based  on 
criteria  reflecting  special  concern  for  the 
developing  fetuses  or  young  which  are 
generally  used  for  requiring  a  DNT 
study  -  and  a  safety  factor  (e.g.. 
neiu-opathy  in  adult  animals;  CNS 
malformations  following  prenatal 
exposure;  brain  weight  or  sexual 
matiu'ation  changes  in  offspring;  and/or 
functional  changes  in  offspring)  -  and, 
therefore,  does  not  warrant  an  FQPA 
safety  factor. 

•  'The  dietary  (food  and  drinking 
water)  and  residential  exposure 
assessments  will  contain  all  identified 
metabolites  and/or  degradates  of 
concern  and  will  not  underestimate  the 
potential  exposures  for  infants  and 
children. 


The  Agency  has  identified  the  need 
for  a  developmental  neurotoxicity  study 
for  this  compound  based  upon  the 
following  considerations: 

•  Clinical  signs  indicative  of 
neurotoxicity  in  the  rat  and  mice,  acute 
oral  and  inhalation  toxicity  studies; 
micronucleus  assay;  and  chronic 
toxicity  study  in  the  dog. 

•  Concern  for  structure-activity 
relationship.  Triticonazole  is 
structiirally  related  to  triademenol, 
biteranol,  uniconazole,  propiconazole, 
etaconazole,  azaconazole,  hexaconazole, 
and  cyproconazole.  All  of  these 
compounds,  except  etaconazole  and 
hexaconazole,  have  shovra  a 
developmental  toxicity  LOAEL  below 
the  maternal  toxicity  LOAEL  in  rats 
and/or  rabbits.  , 

Although  EPA  has  required 
submission  of  a  developmental 
neurotoxicity  study  (DNT)  for 
triticonazole,  EPA  believes  it  has 
sufficient  reliable  toxicity  data  to  make 
a  safety  finding  for  infants  and  children 
without  use  of  the  additional  lOX  safety 
factor.  The  DNT  study  will  help  to 
complete  the  overall  picture  of 
triticonazole's  neurotoxicity  profile; 
however,  the  toxicity  data  currently 
available  to  the  Agency  indicate  that  the 
DNT  is  unlikely  to  affect  the  manner  in 
which  triticonazole  is  regulated.  Three 
considerations  are  of  importance  here. 
First,  the  requirement  for  the  DNT  for 
triticonazole  was  based  only  on  the 
presence  of  clinical  signs  indicative  of 
neurotoxicity  in  adult  animals  and  the 
concern  for  Structure- Activity 
Relationship  (similar  chemicals 
demonstrating  neurotoxicity  in  adult 
animals).  Generally,  a  DNT  is  not 
requested  unless  the  underlying  data 
reveal  some  special  concern  for  the 
developing  fetuses  or  young  (e.g., 
neuropathy  in  adult  animals;  CNS 
malformations  following  prenatal 
exposure;  brain  weight  or  sexual 
maturation  changes  in  offspring;  and/or 
functional  changes  in  offspring).  No 
such  evidence  was  seen  in  triticonazole 
studies.  Second,  although  the  request 
for  the  DNT  indicates  some  uncertainty 
regarding  neurotoxic  effects,  existing 
triticonazole  toxicity  data  demonstrate 
that  neurotoxic  effects  are  unlikely  to  be 
a  regulatory  endpoint  other  than  with 
regard  to  acute  effects  for  the  general 
population  and  that  even  here  the 
overall  conservativeness  of  the  EPA 
assessment  indicates  that  it  is  unlikely 
that  the  DNT  results  will  cause  any 
regulatory  change.  The  available  data 
show  that  the  neurotoxic  effects 
resulting  from  triticonazole  exposure  all 
occiured  at  dose  levels  far  exceeding  the 
levels  chosen  for  making  risk 
evaluations  and  regulatory 
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determinations.  In  other  words,  a  large 
margin  of  safety  already  exists  to  protect 
the  young  against  any  potential 
neurotoxic  effects  that  might  be  seen  in 
the  DNT.  Clinical  signs  of  neurotoxicity 
(the  reason  for  requiring  a  DNT)  were 
seen  ordy  at  a  very  high  dose  (2,000  mg/ 
kg/day;  twice  the  Limit  Dose)  in  the 
acute  neurotoxicity  study,  hi  the 
subchronic  neurotoxicity,  no  evidence 
of  neiuotoxicity  or  neuropathology  was 
seen  at  the  highest  dose  tested  that 
approachedlhe  Limit  Dose.  The  NOAEL 
was  695  mg/kg/day  in  males  and  820 
mg/kg/day  in  females;  a  LOAEL  was  not 
established  in  the  subchronic  . 
neiu-otoxicity  study. 

In  contrast,  the  NOAEL  of  50  mg/kg/ 
day  used  for  acute  dietary  risk 
assessment  for  Females  13-50  years  of 
age  (i.e.  pre-natal  children)  is  8X  lower 
than  the  NOAEL  of  400  mg/kg/day 
established  following  a  single  dose  in 
the  acute  neurotoxicity  study  and  the 
LOAELs  from  these  two  studies  differ  by 
approximately  27X.  Similarly,  the 
NOAEL  of  17.4  mg/kg/day  used  for 
chronic  dietary  risk  assessment  is  40X 
lower  than  the  NOAEL  of  700  rag/kg/ 
day  established  following  repeated 
dosing  in  the  subchronic  neurotoxicity 
study.  Additionally,  although  the 
NOAEL  of  400  mg/kg/day  from  the 
acute  neurotoxicity  study  was  used  for 
acute  dietary  risk  assessment  for  the 
General  Population  including  infants 
and  children  the  choice  of  this  NOAEL 
was  itself  very  conservative.  The 
NOAEL  is  believed  to  be  conservative 
since  the  NOAEL  could  be  an  artifact  of 
the  dose  selection  (0,  80,  400  or  2,000 
mg/kg/day).  Because  of  this  wide  gap  in 
the  doses  tested,  the  "true"  NOAEL 
could  have  been  higher  (i.e.,  somewhere 
between  400  and  2,000  mg/kg/day)  than 
the  one  established.  Additionally,  the 


NOAEL  of  400  mg/kg/day  used  for  acute 
dietary  risk  assessment  for  the  General 
Population  is  5X  lower  than  the  dose 
(2,000  mg/kg/day)  that  caused 
neurotoxic  effects  in  that  study.  Third, 
in  addition  to  the  DNT  being  requested 
due  to  effects  seen  in  adult  animals  (and 
not  due  to  neurological  findings  in  the 
young)  and  the  large  margin  of  safety 
between  these  effects  and  regulatory 
endpoints,  it  is  worth  reiterating  that 
there  is  no  evidence  (quantiative  or 
qualitative)  of  increased  susceptibility 
in  the  pre-natal  developmental  or  two 
generation  reproduction  toxicity 
studies. 

E.  Aggregate  Risks  and  Determination  of 
Safety 

To  estimate  total  aggregate  exposure 
to  a  pesticide  from  food,  drinking  water, 
and  residential  uses,  the  Agency 
calculates  DWLOCs  which  are  used  as  a 
point  of  comparison  against  the  model 
estimates  of  a  pesticide's  concentration 
in  water  (EECs).  DWLOC  values  are  not 
regulatory  standards  for  drinking  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposiue 
to  a  pesticide  in  food  and  residential 
uses.  In  calculating  a  DWLOC,  the 
Agency  determines  how  much  of  the 
acceptable  exposure  (i.e.,  the  PAD)  is 
available  for  exposure  through  drinking 
water  [e.g.,  allowable  chronic  water 
exposure  (mg/kg/day)  =  cPAD  -  (average 
food  +  residential  expos\u«)l.  This 
allowable  exposure  through  drinking 
water  is  used  to  calculate  a  DWLOC. 

A  DWLOC  will  vary  depending  on  the 
toxic  endpoint,  drinking  water 
consumption,  and  body  weights.  Default 
body  weights  and  consumption  values 
as  used  by  the  USEPA  Office  of  Water 
are  used  to  calculate  DWLOCs:  2L/70  kg 


(adult  male).  2L/60  kg  (adult  female), 
and  lL/10  kg  (child).  Defaidt  body 
weights  and  drinking  water 
consumption  values  vary  on  an 
individual  basis.  This  variation  will  be 
taken  into  account  in  more  refined 
screening-level  and  quantitative 
drinking  water  exposure  assessments. 
Different  populations  will  have  different 
DWLOCs.  Generally,  a  DWLOC  is      - 
calculated  for  each  type  of  risk 
assessment  used:  acute,  short-term, 
intermediate-term,  chronic,  and  cancer. 

When  EECs  for  surface  water  and 
groundwater  are  less  than  the  calculated 
DWLOCs,  OPP  concludes  with 
reasonable  certainty  that  exposures  to 
the  pesticide  in  drinking  water  (when 
considered  along  with  other  sources  of 
exposure  for  which  OPP  has  reUable 
data)  would  not  result  in  unacceptable 
levels  of  aggregate  himian  health  risk  at 
this  time.  Because  OPP  considers  the 
aggregate  risk  resulting  from  multiple 
exposure  pathways  associated  with  a 
pesticide's  uses,  levels  of  comparison  in 
drinking  water  may  vary  as  those  uses 
change.  If  new  uses  are  added  in  the 
futiure,  OPP  will  reassess  the  potential 
impacts  of  residues  of  the  pesticide  in 
drinking  water  as  a  part  of  the  aggregate 
risk  assessment  process. 

1.  Acute  risk.  Using  the  exposure 
assumptions  discussed  in  this  unit  for 
acute  exposure,  the  acute  dietary 
exposure  from  food  to  triticonazole  will 
occupy  <  1%  of  the  aPAD  for  all 
population  subgroup.  In  addition,  there 
is  potential  for  acute  dietary  exposure  to 
triticonazole  in  drinking  water.  After 
calculating  DWLOCs  and  comparing 
them  to  the  EECs  for  surface  and  ground 
water.  EPA  does  not  expect  the 
aggregate  exposure  to  exceed  100%  of 
the  aPAD,  as  shown  in  the  following 
Table  3: 


Table  3.— Aggregate  Risk  Assessment  for  Acute  Exposure  to  Triticonazole 


3 — ■ 

Population  Subgroup 

aPAD  (mg/ 
kg) 

%  aPAD 
(Food) 

Surface 

Water  EEC 

(PPb) 

Ground 

Water  EEC 

(Ppb) 

Acute 

DWLOC 

(ppb) 

U.S.  population 

4 

<1.0 

0.9 

0.008 

1.4x105 

All  infants  . 

4 

<1.0 

0.9 

0.008 

4.0  X  10* 

Females  (13-50  years) 

0.5 

<1.0 

0.9 

0.008 

1.5x10* 

Children  (1-6  years) 

4 

<1.0 

0.9 

0.008 

4.0  X  10* 

Males  (13-19  years) 

4 

<1.0 

0.9 

0.006 

1.4x105 

The  EECs  for  assessing  acute  aggregate 
dietary  risk  are  0.008  ^g/L  (for 
groundwater,  based  on  SCI  GROW)  and 
0.9  ^g/L  (in  surface  water,  based  on 
PRZM/EXAMS).  The  back-calculated 


DWLOCs  (Table  3)  for  assessing  acute 
aggregate  dietary  risk  range  from  15,000 
\ig/L  for  the  population  subgroup 
females  (13  to  50  years  old)  to  140.000 


Hg/L  for  the  U.S.  population  and  males 
(13  to  19  years  old). 

The  SCI  GROW  and  PRZM/EXAMS 
acute  EECs  are  less  than  the  Agency's 
level  of  comparison  (the  DWLOG  value 
for  each  popidation  subgroup)  for 
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triticonazole  residues  in  drinking  water 
as  a  contribution  to  acute  aggregate 
exposure.  EPA  thus  concludes  with 
reasonable  certainty  that  residues  of 
triticonazole  in  drinking  water  will  not 
contribute  significanUy  to  the  aggregate 
acute  human  health  risk  and  that  the 
acute  aggregate  exposiu«  from 
triticonazole  residues  in  food  and 
drinking  water  will  not  exceed  the 
Agency's  level  of  concern  (100%  of  the 
Acute  PAD)  for  acute  dietary  aggregate 
exposure  by  any  popidation  subgroup. 


EPA  generally  has  no  concern  for 
exposures  below  100%  of  the  Acute 
PAD,  because  it  is  a  level  at  or  below 
which  daily  aggregate  dietary  exposure 
over  a  lifetime  will  not  pose  appreciable 
risks  to  the  health  and  safety  of  any 
population  subgroup.  This  risk 
assessment  is  considered  high 
confidence,  very  conservative,  and  very 
protective  of  human  health. 

2.  Chronic  risk.  Using  the  exposiue 
assumptions  described  in  this  unit  for 
chronic  exposure.  EPA  has  concluded 
that  exposure  to  triticonazole  from  food 


will  iitilize  <  1%  of  the  cPAD  for  all 
popidation  subgroups.  There  are  no 
residential  uses  for  triticonazole  that 
result  in  chronic  residential  exposure  to 
triticonazle.  In  addition,  there  is 
potential  for  chronic  dietary  exposure  to 
triticonazole  in  drinking  water.  After 
calculating  DWLOCs  and  comparing 
them  to  the  EECs  for  surface  and  ground 
water,  EPA  does  not  expect  the 
aggregate  exposure  to  exceed  100%  of 
the  cPAD,  as  shown  in  the  following 
Table  4: 


Table  4.— Aggregate  Risk  Assessment  for  Chronic  (Non-Cancer)  Exposure  to  Triticonazole 


Population  Subgroup 

cPADmg/ 
kg/day 

%  cPAD 
(Food) 

Surface 

Water  EEC 

(ppb) 

Ground 
Water  EEC 
(ppb)     . 

Ctirofw 

DWLOC 

(ppb) 

U.S.  population 

0.17 

<1.0 

0.6 

0.006 

5.9  X  103 

All  infants 

0.17 

<1.0 

o!6 

0.006 

1.7x103 

Children  (1-6  years) 

0.17 

<1.0 

0.6 

0.006 

1.7x  103 

Females  (13-50  years) 

0.17 

<1.0 

0.6 

0.006 

5.1  X  103 

Males  (55  years  +) 

0.17 

J 

<1.0 

0.6 

0.006 

,_    _  ^  _  _  _  -1 

5.9x103 

The  EECs  for  assessing  chronic 
aggregate  dietary  risk  are  0.008  ng/L  (for 
groundwater)  and  0.6  ^g/L  (for  surface 
water).  The  back-calculated  DWLOCs 
(Table  4)  for  assessing  chronic  aggregate 
dietary  risk  range  from  1,700  ^g/L  for 
the  population  subgroups.  All  in&nts 
and  children  (1  to  6  years  old)  to  5,900 
\ig/L  for  the  U.S.  population  and  males 
(55  years  + ). 

The  SCI  GROW  and  PRZM/EXAMS 
chronic  EECs  are  less  than  the  Agency's 
level  of  comparison  (the  DWLOC  value 
for  each  population  subgroup)  for 
triticonazole  residues  in  drinking  water 
as  a  contribution  to  chronic  aggregate 
exposure.  EPA  thus  concludes  with 
reasonable  certainty  that  residues  of 
triticonazole  in  drinking  water  will  not 
contribute  significantly  to  the  aggregate 
chronic  human  health  risk  and  that  the 
chronic  aggregate  exposure  fixim 
triticonazole  residues  in  food  and 
drinking  water  will  not  exceed  the 
Agency's  level  of  concern  (100%  of  the 
Chronic  PAD)  for  chronic  dietary 
aggregate  exposure  by  any  population 
subgroup.  EPA  generally  has  no  concern 
for  exposures  below  100%  of  the 
Chronic  PAD,  because  it  is  a  level  at  or 
below  which  daily  aggregate  dietary 
exposure  over  a  lifetime  will  not  pose 
appreciable  risks  to  the  health  and 
safety  of  any  population  subgroup.  This 
risk  assessment  is  considered  high 
confidence,  very  conservative,  and  very 
protective  of  human  health. 


3.  Short-term  risk.  Short-term 
aggregate  exposure  takes  into  account 
residential  exposure  plus  chronic 
exposure  to  food  and  water  (considered 
to  be  a  background  exposure  level). 
Triticonazole  is  not  registered  for  use  on 
any  sites  that  would  result  in  residential 
exposure.  Therefore,  the  aggregate  risk 
is  the  sum  of  the  risk  from  food  and 
water,  which  do  not  exceed  the 
Agency's  level  of  concern. 

4.  Intermediate-term  risk. 
Intermediate-term  aggregate  exposure 
takes  into  account  residential  exposure 
plus  chronic  exposure  to  food  and  water 
(considered  to  be  a  background 
exposure  level).  Triticonzole  is  not 
registered  for  use  on  any  sites  that 
would  result  in  residential  exposure. 
Therefore,  the  aggregate  risk  is  the  sum 
of  the  risk  from  food  and  water,  which 
do  not  exceed  the  Agency's  level  of 
concern. 

5.  Aggregate  cancer  risk  for  U.S. 
population.  As  summarized  previously, 
the  cancer  risk  estimate  (food  only)  for 
the  U.S.  population  (total)  is  7.01  x  10''. 
This  risk  estimate  is  based  upon  an 
exposure  of  0.000082  mg/kg/day.  The 
results  of  this  dietary  exposure  analysis 
should  be  viewed  as  very  conservative 
(health  protective).  Refinements  such  as 
use  of  PCT  information  and/or 
anticipated  residue  values  would  yield 
even  lower  estimates  of  chronic  dietary 
exposure. 

The  EECs  for  assessing  chronic 
(cancer)  aggregate  dietary  risk  are  0.008 


^g/L  (for  ground  water)  and  0.4  ^g/L  (for 
surface  water).  The  back-calculated 
DWLOC)  for  assessing  chronic  (cancer) 
aggregate  dietary  risk  is  1.2  }ig/L. 

The  Sa-GROW  and  PRZM/EXAMS 
chronic  (cancer)  EECs  are  less  than  the 
Agency's  level  of  comparison  for 
triticonazole  residues  in  drinking  water 
as  a  contribution  to  chronic  (cancer) 
aggregate  exposure.  The  Agency  thus 
concludes  with  reasonable  certainty  that 
residues  of  triticonazole  in  drinking 
water  will  not  contribute  significantly  to 
the  aggregate  chronic  (cancer)  human 
health  risk  and  that  the  chronic  (cancer) 
aggregate  exposure  frtim  triticonazole 
residues  in  food  and  drinking  water  will 
not  exceed  the  Agency's  level  of 
concern  (i.e.  cancer  risk  estimate  in  the 
range  of  1  x  10-^)  for  chronic  (cancer) 
dietary  aggregate  exposure  by  the  U.S. 
population.  EPA  generally  has  no 
concern  for  exposures  which  result  in  a 
cancer  risk  estimate  in  the  range  of  or 
below  1x10-^,  because  it  is  a  level  at 
which  daily  aggregate  dietary  exposui;e 
over  a  lifetime  will  pose  no  greater  than 
negligible  risks  to  the  health  and  safety 
of  any  population  subgroup.  This  risk 
assessment  is  considered  high 
confidence,  very  conservative,  and  very 
protective  of  human  health. 

6.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  the  general 
population,  and  to  infants  and  children 
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from  aggregate  exposure  to  triticonazole 
residues. 

IV.  Other  Considerations 

A.  Analytical  Enforcement  Methodology 

The  petitioner  has  proposed  liquid 
chromatography/mass  spectrometer  (LC/ 
MS)  and  liquid  chromatography/mass 
spectrometer/mass  spectrometer  (LC/ 
MS/MS)  methods  (Aventis  Method  MS 
148.02)  for  determining  residues  and 
enforcing  tolerances  for  uses  of 
triticonazole.  The  methods  determine 
residues  of  triticonazole  and  two  of  its 
dihydroxy  metabolites  (RPA  404886  and 
RPA  406341).  Each  residue  is  measured 
individually  in/ on  "wheat  and  barley 
RACs  and  processed  commodities.  The 
Agency  has  determined  that  the 
residues  of  concern  in  plants  for  the 
proposed  seed  treatment  uses  are 
triticonazole  per  se.  The  LC/MS/MS 
method  was  used  in  the  submitted  crop 
field  trials  and  processing  studies.  The 
validated  level  of  quaiititation  (LOQ) 
based  on  the  field  trial  and  processing 
data  for  the  LC/MS/MS  method  is  0.005 
ppm  for  residues  in  forage,  straw  and 
grain.  The  petitioner  submitted 
adequate  conciurent  method  recovery 
data  for  the  LC/MS/MS  method  in 
conjunction  with  the  crop  field  trials 
and  processing  studies  on  wheat  and 
barley.  A  successful  independent 
laboratory  validation  (ILV)  (MRID 
44904518)  was  conducted  for  the  LC/ 
MS  and  LC/MS/MS  methods  on  wheat 
forage.  The  Agency  is  conducting  a 
petition  method  validation  (PMV)  for 
Analytical  Method  MS  148.02.  Revision 
2  for  both  LC/MS  and  LC/MS/MS 
detection  methods  for  use  with  wheat 
grain,  forage,  and  straw.  Pending  a 
successful  EPA  petition  method 
validation  of  Aventis  Method  148.02, 
the  method  is  adequate  for  enforcement 
of  the  proposed  tolerances  on  wheat  and 
barley  resulting  from  the  proposed  seed 
treatment  uses.  The  petitioner  will  be 
required  to  make  any  modifications  or 
revisions  to  the  proposed  method 
resulting  from  EPA's  validation. 

The  Agency  currently  has  adequate 
fortification  recovery  data  for 
triticonazole  from  wheat  and  barley 
commodities.  The  method  was 
adequately  validated  by  an  independent 
laboratory  for  use  with  a  representative 
commodity  (wheat  forage). 

B.  International  Residue  Limits 

There  are  currently  no  established 
Codex,  Canadian,  or  Mexican  maximum 
residue  limits  (MRLs)  for  residues  of 
triticonazole  in/on  wheat  and  barley 
commodities.  Therefore,  no 
compatibility  issues  exist  with  regard  to 
the  proposed  U.S.  tolerances. 


V.  Conclusion 

Therefore,  the  tolerance  is  established 
for  residues  of  triticonazole,  (lRS)-(E)-5- 
[(4-chlorophenyl)methylene]-2,2- 
dimethyl-l-(lH-l,2,4-triazol-l- 
ylmethyl)cyclopentanol,  in  or  on  barley, 
grain;  barley,  hay;  barley,  straw;  wheat, 
forage;  wheat,  grain;  wheat,  hay;  and 
wheat,  straw  at  0.05  ppm. 

VI.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a   . 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996,  EPA  will 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  secUon  408(g)  of  the  FFDCA    - 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  regulation 
for  an  exemption  from  the  requirement 
of  a  tolerance  issued  by  EPA  under  new 
section  408(d)  of  the  FFDCA,  as  was 
provided  in  the  old  FFDCA  sections  408 
and  409.  However,  the  period  for  filing 
objections  is  now  60  days,  rather  than 
30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  ID  nimiber 
OPP-2002-0199  in  the  subject  line  on 
the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  November  26,  2002. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 


information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900C), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460.  You  may  also  deliver  your 
written  request  to  the  Office  of  the 
Hearing  Clerk  in  Rm.  104.  Crystal  Mall 
#2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA.  The  Office  of  the  Hearing 
Clerk  is  open  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Office  of  the  Hearing  Clerk  is  (703)  603- 
0061. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee    , 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697.  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency.  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460.        ^ 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  HoUins,  Information  Resources 
and  Services  Division  (7502C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  VI. A.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.2.  Mail  your 
copies,  identified  by  docket  ID  number 
OPP-2002-0199,  to:  Public  Information 
and  Records  Integrity  Branch, 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460.  In  person  or  by 
courier,  bring  a  copy  to  the  location  of 
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the  PIRIB  described  in  Unit  I.B.2.  You 
may  also  send  an  electronic  copy  of 
your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 
ASCn  file  format.  Do  not  include  any 
CBI  in  your  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  your 
request  at  many  Federal  Depository 
Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identffied  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  fovor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Vn.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  a  tolerance 
under  FFDCA  section  408(d)  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (0MB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Oder  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4,  1993).  Because  this  rule  has 
been  exempted  from  review  under 
Executive  Order  12866  due  to  its  lack  of 
significance,  this  rule  is  not  subject  to 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  (66  FR  28355,  May 
22,  2001).  This  final  rule  does  not 
contain  any  information  collections 
subject  to  0MB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104-4).  Nor  does  it  require  any 
special  considerations  under  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994);  or  OMB  review  or  any  Agency 
action  under  Executive  Order  13045, 
entided  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 


Risks  (62  FR  19885,  April  23, 1997). 
This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  petition 
imder  FFDCA  section  408(d),  such  as 
the  tolerance  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regtilatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  ef 
seq.)  do  not  apply.  In  addition,  the 
Agency  has  determined  that  this  action 
will  not  have  a  substantial  direct  effect 
on  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  entiUed 
Federa/jsin(64  FR  43255,  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  order  to 
include  regtdations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
direcUy  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n)(4). 
For  these  same  reasons,  the  Agency  has 
determined  that  this  rule  does  not  have 
any  "tribal  implications"  as  described 
in  Executive  Order  13175,  entitied 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (65  FR 
67249,  November  6,  2000).  Executive 
Order  13175,  requires  EPA  to  develop 
an  accountable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one-or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 


responsibilities  between  the  Federal 
Government  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

vm.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure, 

Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  September  19,  2002. 
lames  Jones, 
Acting  Director,  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346(8)  and 
371. 

2.  Section  180.583  is  added  to  subpart 
C  to  read  as  follows: 

f  180.583    TrWconazoto;  tdorancM  for 
resMuM. 

(a)  General.  Tolerances  are 
estabUshed  for  residues  of  the  fungicide 
triticonazole,  (lRS)-(E)-5-((4- 
chlorophenyl)methylenel-2,2-dimethyl- 
l-(lH-l,2,4-triazol-l- 
ylmethyl)cyclopentanol,  from  the 
treatment  of  seed  prior  to  planting  in  or 
on  raw  agricultural  commodities  as 
follows: 
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Commodity 


Barley,  grain  .. 

Barley,  hay 

Barley,  straw  .. 
Wheat,  forage 
Wheat,  grain  .. 
Wheat,  hay  .... 
Wheat,  straw  .. 


Parts  per 
milNon 


0.05 
0.06 
0.05 
0.05 
0.05 
0.05 
0.05 


(b)  Section  18  emergency  exemptions. 
[Reserved] 

(c)  Tolerances  with  regional 
registrations.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

(FR  Doc.  02-24650  Filed  9-26-02;  8:45  am) 
BILLING  C006  8S60-SO-S 


ENVIRONMENTAL  PROTECTION 
AGENCY  I 

40  CFR  Part  180 
[OPP-2002-0233;  FRL-7198-8] 

Pseudozyma  flocculosa  strain  PF-A22 
UL;  Exemption  from  the  Requirement 
of  a  Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACnON:  Final  rule. 

SUMMARY:  This  regulation  establishes  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  the 
Pseudozyma  flocculosa  strain  PF-A22 
UL  in  or  on  all  food  conmiodities.  Plant 
Products  Co.  Ltd.,  submitted  a  petition 
to  EPA  under  the  Federal  Food,  Drug, 
and  Cosmetic  Act,  as  amended  by  the 
Food  Quality  Protection  Act  of  1996, 
requesting  an  exemption  from  the 
requirement  of  a  tolerance.  This 
regulation  eliminates  the  need  to 
establish  a  maximum  permissible  level 
for  residues  of  Pseudozyma  flocculosa 
strain  PF-A22  UL. 
DATES:  This  regulation  is  effective 
September  27,  2002.  Objections  and 
requests  for  hearings,  identified  by 
docket  ID  number  OPP-2002-0233, 
must  be  received  on  or  before  November 
26.  2002. 

AOOflESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  electronically,  or  in  person.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  IX.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  your  objections 
and  hearing  requests  must  identify 
docket  ID  number  OPP-2D02-0233  in 
the  subject  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  INFORMATXW  CONTACT:  By 
mail:  Sharlene  R.  Matten,  c/o  Product 


Manager  (PM)  90,  Biopesticides  and 
Pollution  Prevention  Division  (751 IC), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460;  telephone  number:  (703)^ 
605-0514;  e-mail  address: 
matten.sharlene@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufactiirer,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
ar^  not  limited  to: 


Categories 

NAICS 
codes 

Examples  of  poten- 
tially affected  enti- 
ties 

Industry 

111 
112 
311 

32532 

Crop  production 
Animal  production 
Food  manufac- 
turing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  hitemet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register — ^Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  A  fi^quently 
updated  electronic  version  of  40  CFR 
part  180  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/cfrhtml 
00/Title  40/40cfrl80  OO.html,  a  beta 


site  currently  under  development.  To 
access  the  OPPTS  Harmonized 
Guidelines  referenced  in  this  document, 
go  directly  to  the  guidelines  at  http:// 
www.epa.gov/opptsfrs/home/ 
guidelin.htm. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  imder  docket  ID  number  OPP- 
2002-0233.  The  official  record  consists 
of  the  docimients  specifically  referenced 
in  this  action,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  Confidential 
Business  Information  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  dociunents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  niunber 
is (703)  305-5805. 

n.  Background  and  Statutory  Findings 

In  the  Federal  Register  of  August  30, 
2000  (65  FR  52749)  (FRL-6739-8),  EPA 
issued  a  notice  pursuant  to  section  408 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA),  21  U.S.C.  346a(d),  as 
amended  by  the  Food  Quality  Protection 
Act  (FQPA)  (Public  Law  104-170), 
annoimcing  the  filing  of  a  pesticide 
tolerance  petition  (PP  0F6136)  by  Plant 
Products  Co.  Ltd.,  f314  Orenda  Rd., 
Brampton,  Ontario,  Canada  L6T  iGl. 
This  notice  included  a  summary  of  the 
petition  prepared  by  the  petitioner  Piant 
Products  Co.  Ltd.  There  were  no 
comments  received  in  response  to  the 
notice  of  filing. 

The  petition  requested  that  40  CFR 
part  180  be  amended  by  establishing  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  Pseudozyma 
flocculosa  strain  PF-A22  UL  in  or  on  all 
food  commodities. 

m.  Risk  Assessment 

New  section  408(c)(2)(A)(i)  of  the 
FFDCA  allows  EPA  to  establish  an 
exemption  from  the  requirement  for  a 
tolerance  (the  legal  limit  for  a  pesticide 
chemical  residue  in  or  on  a  food)  only 
if  EPA  determines  that  the  tolerance  is 
"safe."  Section  408(c)(2)(A)(ii)  defines 
"safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposiire  tp  the 
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pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensuj«  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
in&nts  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue. . . ."  Additionally,  section 
408(b)(2)(D)  requires  that  the  Agency 
consider  "available  information" 
concerning  the  cimiulative  effects  of  a 
particular  pesticide's  residues  and 
"other  substances  that  have  a  common 
mechanism  of  toxicity." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  First, 
EPA  determines  the  toxicity  of 
pesticides.  Second,  EPA  examines 
exposure  to  the  pesticide  through  food, 
drinking  water,  and  through  other 
exposures  that  occur  as  a  result  of 
pesticide  use  in  residential  settings. 

IV.  Toxicological  Profile 

Consistent  with  section  408(b)(2)(D) 
of  FFDCA,  EPA  has  reviewed  the 
available  scientific  data  and  other 
relevant  information  in  support  of  this 
action  and  considered  its  validity, 
completeness,  and  reliability  and  the 
relationship  of  this  information  to 
human  risk.  EPA  has  also  considered 
available  information  concerning  the 
variability  of  the  sensitivities  of  major 
identifiable  subgroups  of  consimiers, 
including  infants  and  children. 

Pseudozyma  flocculosa  was  isolated 
in  1986  from  the  leaves  of  red  clover, 
Trifolium  pratense,  infected  with 
powdery  mildew,  Erysiphe  polygon!,  by 
researchers  at  Agricultiire  and  Agri- 
Food  Canada,  Harrow,  Ontario.  Initially, 
this  organism  was  erroneously 
identified  as  a  new  ascomycetous  yeast 
with  an  anamorphic  state  in  the  broad 
genus  Sporothrix  and  a  teleomorphic 
state  in  the  genus  Stephanoascus.  In 
1995,  its  taxon  was  changed  to  P. 
flocculosa  following  ribosomal  DNA 
analysis.  The  genus  Pseudozyma 
contains  other  smut-like  anamorphs, 
including  P.  rugulosa  (formerly 
Sporothrix  rugulosa).  P.  flocculosa  is  a 
phyllosphere  epiphyte  and 
hjrperparasite  of  primarily  powdery 
mildew  but  has  been  isolated  in 
association  with  other  leaf-surface 
molds.  It  is  widely  distributed  in  North 
America  (Canada  and  USA)  and  in 


Europe  on  aerial  plant  surfaces  in  field 
or  greenhouse  agricultural  ecosystems. 

P.  flocculosa  antagonizes  a  number  of 
different  powdery  mildew  fungi 
[Sphaerotheca  pannosa  var.  msae, 
Sphaerotheca  fulginea,  Erysiphe 
graminis  var.  tritici  and  Erysiphe 
polygon!)  on  many  different  plants  in 
greenhouse  and  field  enviroimients 
when  the  relative  humidity  is  greater  or 
equal  to  70% .  This  fungus  is  a 
necrotroph  mycoparasite  ihat  kills 
susceptible  target  host  cells  upon 
contact  or  in  close  proximity.  Rapid 
death  and  collapse  of  host  cells  without 
penetration  is  brought  about  by  the 
secretion  of  three  fungitoxic  unsaturated 
C-17  fatty  acids  (9-heptadecenoic  acid, 
6-methyl-9-heptadecenoic  acid  and  4- 
methyl-7,ll-heptadecadienoic  acid)  and 
an  acyclic  norterpene  (2,  6, 10, 14, 18- 
pentamethyl-2,  6,  8, 10, 12, 14. 17- 
nonadecaheptene-l,19-diol).  The 
fungitoxins  disrupt  susceptible  plasma 
membranes  and  cytoplasmic  organelles 
within  30  minutes  of  exposure.  The 
inhibitory  response  includes  a  loss  of 
proteins  and  electrolytes.  After  24 
hours,  the  host  cells  rapidly  collapse 
and  die  as  a  result  of  the  activity  of  the 
fungitoxins  on  the  host  cell's 
membranes  and  lipids.  Sensitivity  to  the 
unsaturated  C-17  free  fetty  acids  is 
related  to  a  high  degree  of  unsaturation 
of  phospholipid  fatty  acids  and  a  low 
proportion  of  sterols. 

P.  flocculosa  strain  PF-A22  UL  was 
considered  of  low  toxicity  and  no 
pathogenicity  based  on  the  results  of  the 
Tier  I  toxicology  studies.  Tier  n  and  Tier 
ni  studies  were  not  required  because  the 
results  from  the  Tier  I  studies  were 
sufficient  to  satisfy  guideline 
requirements.  On  the  basis  of  the 
studies  submitted,  it  was  considered  a 
Toxicity  Category  III  pesticide  for  acute 
oral  effects  due  to  the  amount  dosed 
only,  and  Toxicity  Category  IV  for 
dermal  and  primary  dermal  irritation 
health  effects.  These  and  additional 
toxicology  studies  are  summarized 
below  and  in  more  detail  in  the  Product 
Monograph  for  Pseudozyma  flocculosa 
strain  PF-A22  UL  which  is  found  in  the 
OPP  docket  number  OPP-2002-0233. 

1.  Acute  oral  toxicity/pathogenicity 
study  (OPPTS  885.3050)  (Master  Record 
Identification  (MRID)  numbers  451152- 
04  and  453634-01).  No  signs  of  toxicity 
or  pathogenicity  were  noted  when 
Sporodex  WP,  a  wettable  powder 
formulation  containing  2.0%  (weight/ 
weight)  P.  flocculosa  strain  PF-A22  UL 
was  administered  to  rats  via  the  oral 
route. 

In  an  acute  oral  toxicity  study,  groups 
of  fasted  6-7  week  old  Fisher  344  rats 
(12/sex)  were  adnunistered  a  single  oral 
dose  of  Sporodex  WP  in  USP  sterile 


water  for  injection  at  doses  of  5.8  x  10<* 
colony-forming  units  (CFU)  per  animal 
for  males  and  5.6  x  10"  CFU  per  animal 
for  females.  An  equal  nimiber  of  animals 
were  dosed  with  heat-killed  test 
substance  and  four  animals/sex  served 
as  imtreated  controls.  The  animals  were 
then  observed  for  a  period  of  up  to  21 
days  with  interim  scheduled  sacrifices. 
No  effect  on  body  weight  gain  and  no 
apparent  signs  of  treatment-related 
toxicity,  infectivity  or  pathogenicity  . 
were  observed  in  any  of  the  treated 
animals  during  the  study  period. 
Clearance  of  the  test  organism  occurred 
by,  or  prior  to.  post-treatment  day  7. 
Based  on  the  results  of  this  study. 
Sporodex  L  and  its  active  ingredient,  P. 
flocculosa,  is  not  considered  toxic  or 
pathogenic  to  male  or  female  Fisher  344 
rats. 

2.  Acute  pulmonary  toxicity/ 
pathogenicity  study  (OPPTS  885.3150) 
(MRID  numbers  451152-06  and  453634- 
01).  The  potential  toxicity  and 
pathogenicity  of  P.  flocculosa  was  tested 
by  observing  the  effects  following  a 
single  intratracheal  instillation  of  3.2  x 
10'  CFU  of  the  test  organism  (TS)  to 
each  of  12  male  and  12  female  CD  rats. 
An  equal  number  of  animals  were 
treated  with  heat-killed  test  substance 
(KTS)  and  four  animals/sex  served  as 
untreated  controls.  Animals  were 
observed  for  up  to  14  days  with  interim 
scheduled  sacrifices. 

A  total  of  15  rats  (3/8  male  and  2/8 
female  TS-dosed  rats  and  6/8  male  and 
4/8  female  KTS-dosed  rats)  died  on  days 
2  and  3.  Laboured  respiration,  rough 
hair  coat,  ocular  discharge  and  nasal 
discharge  were  observed  in  both  TS- 
and  KTS-dosed  rats.  Hunched  posture 
and  lethargy  were  also  observed  in  one 
female  and  one  male  TS-dosed  rat, 
respectively.  The  presence  or  absence  of 
clinical  symptoms  were  not  indicative 
of  spontaneous  deaths. 

Due  to  the  large  number  of 
spontaneous  deaths  and  a  number  of 
missed  data  collections,  data  for 
evaluating  effects  on  body  weights,  food 
consumption  and  relative  oi^an  weight 
were  limited.  At  the  end  of  the  14-day 
long  study,  administration  of  P. 
flocculosa  did  not  have  a  statistically 
significant  effect  on  body  weight. 
Analyses  of  daily  food  consiunption  and 
relative  organ  weights  were  skewed  as 
they  were  either  not  determined  or  did 
not  include  animals  that  died  prior  to 
their  scheduled  sacrifice  dates. 

At  necropsy,  liver  lesions  and  lesions 
and  enlargement  of  the  lung  and  spleen 
were  observed  in  both  TS-  and  KTS- 
dosed  rats.  Confluent  dark  areas  were 
also  seen  in  the  kidneys  of  a  single  male 
TS-dosed  rat.  These  necropsy  findings 
were  considered  consistent  with  the 
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method  of  dosing  and  the  body's  normal 
immunological  response  to  a  foreign 
substance. 

Pseudozyma  flocculosa  was  detected 
in  the  lungs  and  lymph  nodes  and  the 
stomach  and  small  intestine  of  TS-dosed 
animals  only.  Counts  in  these  tissues 
were  below  the  limit  of  detection  by  day 
7. 

Based  on  this  study,  P.  flocculosa  is 
toxic,  but  not  infective  or  pathogenic,  at 
the  dose  administered  when  introduced 
by  the  intratracheal  route  to  male  and 
female  CD  rats.  This  acute  pulmonary 
study,  however,  was  originally 
classified  as  unacceptable  due  to  major 
deficiencies  in  the  collected  data  and  a 
possible  dosing  error,  as  indicated  by 
the  presence  of  the  microbial  pest 
control  agent  (MPCA)  in  the  stomach 
and  small  intestines  on  the  day  of 
dosing.  However,  there  was  relevant 
pathogenicity  information  that  indicated 
clearance  of  the  MPCA.  Thus,  this  study 
is  considered  to  be  supplemental 
because  it  provides  acceptable 
information  regarding  infectivity/ 
pathogenicity;  however,  this  study  does 
not  differentiate  the  cause  of  certain 
mortalities  in  the  TS  and  KTS 
treatments.  A  confirmatory  acute 
pulmonary  toxicity/pathogenicity  study 
using  the  technical  grade  of  the  active 
ingredient  (TGAI)  and  testing  of  the 
sterile  filtrate  from  the  production 
culture  will  therefore  be  required  to 
provide  this  additional  information  as  a 
condition  of  registration. 

3.  Acute  pulmonary  range-finding 
study  (OPPTS  883.3150)  (MRID  numbers 
451 152-07  and  453634-Vl).  In  order  to 
determine  whether  the  test  substance  (in 
both  its  viable  and  non-viable  forms),  P. 
flocculosa,  was  the  cause  of  the  deaths, 
a  subsequent  acute  pulmonary  range- 
finding  toxicity  study  was  conducted.  In 
this  range-finding  study,  groups  of 
yoimg  adult  CD  rats  {5/sex/dose  level) 
were  exposed  by  the  intratracheal  route 
to  P.  flocculosa  (4.2  x  10^  CFU/mL)  in 
ASTM  Type  1  water  at  doses  of  4.2  x 
10\  3.4  x  10^  6.8  X  10"  and  3.4  x  10" 
CFU/animal.  Animals  were  then 
observed  for  14  days.  There  were  no 
mortalities  and  all  animals  gained 
weight  during  the  study.  Rough  hair 
coat  occurred  in  a  dose-dependent 
manner  with  all  5  animals/sex 
exhibiting  this  symptom  at  the  highest 
dose  of  4.2  x  10^  CFU/animal.  One 
female  dosed  with  4.2  x  10^  CFU 
experienced  tremors,  closed  eyes  and 
rough  hair  coat.  Pseudozyma  flocculosa 
was  classified  as  being  of  slight  toxicity 
(EPA  Toxicity  Category  IV)  based  on 
adverse  effects  observed  in  some  test 
animals. 

This  acute  pulmonary  study  was 
considered  supplemental.  According  to 


USEPA  OPPTS  885.3150,  the  minimrum 
dose  is  10"  units  of  the  MPCA  per  test 
animal.  The  maximum  dose  level  used 
in  this  study,  however,  was  only  4.2  x 
10^  CFU/animal.  Furthermore, 
infectivity  was  not  addressed;  however, 
the  acute  pulmonary  toxicity/ 
pathogenicity  study  did  address 
infectivity  sufficiently.  Consequently, 
this  study  does  not  satisfy  the  guideline 
requirement  for  an  acute  pulmonary 
study  (OPPTS  885.3150)  in  the  rat.  EPA, 
in  considering  the  two  studies  together, 
believes  that  there  are  sufficient  data 
with  which  to  determine  the  toxicity 
and  pathogenicity  of  Pseudozyma 
flocculosa.  As  any  potential  inhalation 
risk  that  is  raised  by  these  studies  is 
primarily  a  worker  risk,  EPA  is 
requiring  that  a  respirator  be  worn  by 
workers  to  limit  any  inhalation 
exposures.  In  addition,  a  Restricted- 
Entry  Interval  (REI)  of  4  hours  is 
required  for  early  entry  (post- 
application)  workers  or  other  persons 
entering  treated  greenhouses.  Finally,  a 
confirmatory  acute  pidmonary  toxicity/ 
paAogenicity  study  using  the  TGAI  and 
testing  of  the  sterile  filtrate  from  the 
production  culture  will  be  required  as  a 
condition  of  registration. 

4.  Intraperitoneal  toxicity/infectivity 
study  (OPPTS  885.3200)  (MRID  numbers 
451152-08  and  453634-01).  In  an  acute 
intraperitoneal  toxicity/infectivity 
study,  groups  of  young  adult  CD  rats  (4/ 
sex/ scheduled  sacrifice  date)  were 
exposed  by  the  intraperitoneal  route  to 
an  undiluted  suspension  of  P.  flocculosa 
(TS)  at  a  dose  of  3.5  x  10'  CFU/animal 
(in  1.0  mL).  Animals  were  then 
observed  for  up  to  14  days.  An  equal 
number  of  yoimg  adult  CD  rats  were 
similarly  injected  with  heat-killed  test 
substance  (KTS).  An  undosed  naive 
control  (NC)  group  consisting  of  4  rats/ 
sex  was  also  included  in  the  study.  Cage 
side  observation  for  clinical  sjrmptoms 
was  performed  daily  and  animal  body 
weights  and  food  consumption  were 
monitored. 

No  unscheduled  deaths  occurred. 
Designated  animals  from  the  TS  and 
KTS  groups  were  sacrificed  on  days  0, 
7,  and  14  and  gross  necropsies  were 
performed.  The  NC  group  of  animals 
was  sacrificed  and  necropsied  at  the  end 
of  the  14-day  study.  Infectivity  and 
clearance  were  assessed  by 
quantitatively  recovering  the  MPCA 
from  the  blood,  lungs  and  lymph  nodes, 
spleen,  kidneys,  liver,  heart,  stomach 
and  small  intestine,  peritoneal  fluid, 
caecum  and  brain. 

No  adverse  clinical  signs  were 
observed  at  any  point  of  the  study  in 
any  of  the  groups  of  rats.  Body  weight 
gain  of  TS-dosed  male  rats  was 
significantly  decreased  while  this 


group's  food  consumption  was 
significantly  increased  compared  to  NC 
animals.  There  was  no  significant 
difference  between  KTS-dosed  and  NC 
animals  in  terms  of  body  weight,  body 
weight  gain  or  food  consumption.  Upon 
necropsy  of  TS-  and  KTS-dosed 
animals,  white  nodules  and  higher 
relative  spleen  weights  were  observed 
and  attributed  to  a  normal  immime 
response  to  a  foreign  substance.  The 
detection  of  P.  flocculosa  in  the 
peritoneal  fluid  lavage  of  TS-dosed  male 
rats  was  consistent  with  the  method  of 
administration.  Clearance  of  P. 
flocculosa  from  all  other  tissues  and 
fluids  occurred  by  day  7.  No  test 
substance  was  detected  from  any  of  the 
organs  of  the  KTS-dosed  or  NC  animals. 

At  the  dose  administered,  P. 
flocculosa  was  slightly  toxic  but  not 
pathogenic  to  male  and  female  CD  rats 
when  introduced  by  the  intraperitoneal 
route. 

5.  Acute  dermal  toxicity/irritation 
study  (OPPTS  885.3100)  (MRID  numbers 
451152-09  and  453634-01).  In  an  acute 
dermal  toxicity  study,  a  single  group  of 
New  Zealand  White  rabbits  (5/sex)  was 
dermally  exposed  to  1.2  x  10'  CFU  P. 
flocculosa  (equivalent  to  approximately 
0.82-0.90  g/kg  bw  for  males  and  0.80- 
0.91  g/kg  bw  for  females),  for  24  hours 
to  an  area  equivalent  to  approximately 
10%  of  the  dorsal  skin  surface. 
Following  exposure,  the  animals  were 
observed  for  a  period  of  14  days. 

No  treatment-related  signs  of  toxicity 
or  skin  irritation  were  observed  in  any 
animal  during  the  14-day  observation 
period.  At  the  dose  administered,  P. 
flocculosa  was  not  considered  toxic  or 
irritating  to  the  skin. 

6.  Primary  eye  irritation  study  (OPPTS 
870.2400)  (MRID  numbers  451152-10 
and  453634-01).  Administration  of  0.1  g 
of  Sporodex  WP  to  the  eyes  of  rabbits 
resulted  in  slight  conjunctival  redness 
in  5/6  animals  at  the  1-hour  scoring 
interval  and  in  2/6  rabbits  at  the  24- 
hour  scoring  interval.  By  the  48-hour     ~~ 
scoring  interval,  all  signs  of  ocular 
irritation  had  subsided.  There  were  no 
other  adverse  clinical  symptoms  or 
mortalities  during  the  7-day  observation 
period.  The  maximum  irritation  score 
(MIS)  was  1.7  at  the  1-hour  scoring 
interval  and  the  maximum  average  score 
(MAS)  was  0.22  over  the  24-.  48-  and 
72-hour  scoring  intervals.  Based  on  the 
MAS,  Sporodex  WP  was  classified  as 
minimally  irritating. 

7.  Subchronic,  chronic  toxicity  and 
oncogenicity.  Survival,  replication, 
infectivity,  significant  toxicity  or 
persistence  of  the  MPCA  was  not 
observed  in  the  test  animals  treated  in 
Tier  1  acute  oral,  pulmonary  and 
intravenous  toxicity/infectivity  tests. 
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Consequently,  higher  tier  tests  involving 
subchronic  and  chronic  testing, 
oncogenicity  testing,  mutagenicity  and 
teratogenicity  were  not  required  based 
on  the  lack  of  concerns  following 
analysis  of  Tier  I  test  results.  However, 
a  genotoxicity  computer  search  for 
Pseudozyma  flocculosa  was  conducted. 
No  reports  of  mammalian  toxicity  were 
found  in  standard  biological,  chemical 
and  toxicological  abstracts.  The 
applicant  included  computer  literatiu^ 
search  results  to  a  number  of  keywords 
such  as  pseudozyma;  tilletiopsis,  fate, 
non  target,  carcin,  mutagen;  toxic, 
pathogen,  antibiotic,  polyen;  sporothrix, 
sporobolomyces,  rhodotorula, 
phyllosphere  yeast;  carcinog  and 
teratogen.  The  literature  search  covered 
AGRICOLA,  Biological  Abstracts,  CAB 
Abstracts,  CHEMTOX,  RTEX'and  AGRIS 
databases  from  1980  to  1999. 

8.  Hypersensitivity  (dermal 
sensitization)  study  (OPPTS  870.2600). 
The  applicant  has  also  submitted  an 
acceptable  waiver  rationale  from 
conducting  a  dermal  sensitization  study 
based  on  the  assumption  that  most 
microorganisms  contain  substances  that 
could  elicit  a  hypersensitivity  response. 
Pseudozyma  flocculosa  is  considered  a 
potential  sensitizing  agent,  therefore, 
the  statement.  "POTENTIAL 
SENSITIZER"  is  required  on  the 
principal  display  panels  of  the  technical 
and  end-use  formulation  labels.  The  use 
of  personal  protective  equipment  will 
also  be  required  to  mitigate  against 
potential  dermal  sensitization  in 
occupationally  exposed  workers/ 
handlers. 

9.  Reports  of  hypersensitivity 
incidents  (OPPTS  885.3400).  Skin 
sensitizing  studies  are  not  considered 
substitutes  for  timely  reports  of 
hypersensitivity  incidents  subsequent  to 
registration  approval.  No  adverse  effects 
have  been  noted  among  researchers  who 
have  worked  closely  with  P.  flocculosa 
strain  PF-A22  UL  for  up  to  10  years.  The 
applicant  will  be  expected  to  report  any 
subsequent  findings  of  hypersensitivity 
or  other  health  incidents  to  workers, 
applicators,  or  bystanders  exposed  to 
the  MPCA  as  a  condition  of  registration. 
Incident  reports  are  to  include  details 
such  as  a  description  of  the  MPCA  and 
formulation,  frequency,  duration  and 
routes  of  exposure  to  Uie  material, 
clinical  observations,  and  any  other 
relevant  information. 

10.  Effects  on  the  immune  systems 
(OPPTS  880.3800,  immune  response). 
The  active  ingredient,  P.  flocculosa 
strain  PF-A22  UL,  is  not  known  to  be  a 
human  pathogen  nor  an  endocrine 
disrupter.  The  submitted  toxicity/ 
pathogenicity  studies  in  the  rodent 
indicate  that,  following  several  routes  of 


exposure,  the  immune  system  is  still 
intact  and  able  to  process  and  clear  the 
active  ingredient.  Therefore,  no  adverse 
effects  to  the  immune  systems  are 
known  or  expected.  Based  on  this 
rationale,  the  registrant  waiver  request 
for  OPPTS  880.3800  (Immime  Response) 
was  found  to  be  acceptable. 

V.  Aggregate  Exposures 

A.  Dietary  Exposure 

In  examining  aggregate  exposure, 
FFDCA  section  408  directs  EPA  to 
consider  available  information 
concerning  exposures  from  the  pesticide 
residue  in  food  and  all  other  non- 
occupational exposures,  including 
drinking  water  from  ground  water  or 
siurface  water  and  exposure  through 
pesticide  use  in  gardens,  lawns,  or 
buildings  (residential  and  other  indoor 
uses). 

1.  Food.  The  proposed  food  use 
pattern  is  likely  to  result  in  residues  in 
or  on  food  and  feed.  Residues  of  the 
microbial  pesticide  are  likely  to  be 
removed  from  treated  food  by  washing, 
peeling,  cooking  and  processing.  Even  if 
residues  are  not  removed,  however,  EPA 
believes  that  dietary  exposure  to  the 
microbial  agent  will  result  in  negligible 
to  no  risk  to  consumers.  Although 
Pseudozyma  species  are  ubiquitous  in 
nature  and  have  been  isolated  &t)m  a 
wide  variety  of  plant  surfaces  including 
leaf  litter,  clover,  maize  and  cucimiber, 
no  adverse  effects  from  dietary  exposure 
have  been  attributed  to  natural 
populations  of  Pseudozyma  flocculosa. 
Furthermore,  no  adverse  effects  were 
observed  at  maximum  hazard  dose 
levels  in  the  acute  oral  toxicity/ 
pathogenicity  study  and  there  are  no 
reports  of  known  mammalian  toxins 
being  produced  by  the  MPCA. 
Subchronic  and  chronic  dietary 
exposure  studies  were  not  required 
because  the  Tier  I  acute  oral  study 
demonstrated  a  low  level  of  toxicity  and 
no  pathogenicity  potential  for  the  active 
microorganism.  Because  of  the  low 
toxicity  profile  and  low  potential 
exposure  of  the  MPCA  expected  for  the 
proposed  uses,  there  is  no  concern  for 
chronic  risks  posed  by  dietary  exposure 
for  the  general  population  or  sensitive 
subpopulations,  such  as  infants  and 
children.  In  addition,  an  extensive 
literature  search  yielded  no  reports  of 
mammalian  toxins  being  produced  by  P. 
flocculosa.  The  fungitoxic  imsaturated 
C-1 7  fatty  acids  and  acyclic  norterpene 
produced  by  the  MPCA  have  not  been 
reported  to  be  toxic  to  mammals.        ^ 
Neither  this  organism  nor  its  close 
relatives  are  listed  among  microbial 
contaminants  of  food.  Therefore,  EPA 
expects  negligible  to  no  dietary  risk 


from  exposure  to  naturally-occiirring 
and  isolated  P.  flocculosa  strain  PF-A22 
UL  residues. 

2.  Drinking  water  exposure.  Although 
heavy  rainfall  Ukely  carries  P.  flocculosa 
into  neighboring  aquatic  environments, 
growth  and  survival  of  terrestrial  fungi 
such  as  P.  flocculosa  is  limited  in  such 
environments.  Thus,  it  is  not  expected 
to  prolifarate  in  aquatic  habitats 
following  incidents  of  direct  or  indirect 
exposure  (e.g.,  runoff  from  treated 
greenhouses).  Moreover,  P.  flocculosa  is 
not  considered  to  {>ose  a  risk  to  humans 
from  exposure  to  drinking  water 
because  of  minimal  to  non-existent 
toxicity.  Accordingly,  drinking  water  is 
not  specifically  screened  for  P. 
flocculosa  as  a  potential  indicator  of 
microbial  contamination  or  as  a  direct 
pathogenic  contaminant.  Both 
percolation  through  soil  and  municipal 
treatment  of  drinking  water  would 
reduce  the  possibility  of  significant 
transfer  of  residues  to  drinking  water. 
Therefore,  the  potential  of  exposure  and 
risk  via  drinking  water  is  likely  to  be 
minimal  to  non-existent  for  this  MPCA. 

B.  Other  Non-Occupational  Exposure 

The  current  label  does  not  allow 
applications  to  turf,  residential  or 
recreational  areas.  Because  the  use  sites 
are  in  greenhouses,  expostire  to  the  U.S. 
population  including  infants  and 
children  in  school,  residential  and 
daycare  facilities  is  likely  to  be  minimal 
to  non-existent.  Consequently,  the 
health  risk  posed  by  P.  flocculosa  strain 
PF  A-22  UL  from  non-occupational 
dermal  and  inhalation  exposures  to  the 
general  public,  including  infants  and 
children,  is  expected  to  be  negligible  to 
non-existent.  Any  concerns  for  potential 
inhalation  risk  is  for  occupational 
exposures,  and  as  mentioned 
previously,  will  be  mitigated  by  the 
requirement  of  a  respirator  and 
restriction  of  the  reentry  interval. 

VI.  Cumulative  Effscts 

The  Agency  has  considered  available 
information  on  the  ciunulative  effects  of 
such  residues  and  other  substances  that 
have  a  common  mechanism  of  toxicity. 
These  considerations  included  the 
cumulative  effects  on  infants  and 
children  of  such  residues  and  other 
substances  with  a  common  mechanism 
of  toxicity.  EPA  is  not  ^ware  of  any 
other  bacteria  or  other  substances, 
besides  naturally-occurring  strains  of 
Pseudozyma,  that  share  a  common 
mechanism  of  toxicity  with  this  active 
ingredient.  Given  the  low  toxicity  and 
pathogenicity  profile  of  P.  flocculosa, 
even  if  there  were  any  other  substances 
with  which  P.  flocculosa  shared  a 
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common  mechanism  of  toxicity,  no 
adverse  ciunulative  effects  are  expected. 

Vn.  Determination  of  Safety  for  U.S. 
Population,  Infants  and  Children 

Based  on  the  toxicology  data 
submitted  and  other  relevant 
information  in  the  Agency's  files,  there 
is  reasonable  certainty  no  harm  will 
result  from  aggregate  exposure  of 
residues  of  Pseudozyma  floccuhsa 
strain  PF-A22  UL  to  the  U.S. 
population,  including  infants  and 
children,  under  reasonably  foreseeable 
circumstances  when  the  microbial 
pesticide  product  is  used  as  labeled. 
This  includes  all  anticipated  dietary 
exposiues  and  all  other  exposures  for 
which  there  is  reUable  information.  The 
Agency  has  arrived  at  this  conclusion 
based  on  data  submitted  demonstrating 
low  toxicity  at  the  maximum  doses 
tested  and  a  lack  of  information 
showing  adverse  effects  from  exposure 
to  naturally  occurring  P.  floccuhsa  as 
well  as  a  consideration  of  the  product  as 
currently  registered  and  labeled.  As  a 
result,  EPA  establishes  an  exemption 
from  tolerance  requirements  pursuant  to 
FFDCA  408(c)  and  (d)  for  residues  of 
Pseudozyma  flocculosa  strain  PF-A22 
UL  in  or  on  all  food  commodities. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  exposure  (safety)  for  infants  and 
children  in  the  case  of  threshold  effects 
to  account  for  prenatal  and  postnatal 
toxicity  and  the  completeness  of  the 
data  base  unless  EPA  determines  that  a 
different  margin  of  exposure  (safety) 
will  be  safe  for  infants  and  children. 
Margins  of  exposure  (safety)  are  often 
referred  to  as  uncertainty  (safety) 
factors.  In  this  instance,  based  on  all  the 
available  information,  the  Agency 
concludes  that  P.  flocculosa  strain  PF- 
A22  UL  is  practically  non-toxic  to 
mammals,  including  infants  and 
children.  Thus,  there  are  no  threshold 
effects  of  concern  and,  as  a  result  the 
provision  requiring  an  additional 
margin  of  safety  does  not  apply.  Fiuther, 
the  provisions  of  consumption  patterns, 
special  susceptibility,  and  cumulative 
effects  do  not  apply.  As  a  result,  EPA 
-  has  not  used  a  margin  of  exposure 
(safety)  approach  to  assess  the  safety  of 
P.  flocculosa  strain  PF-A22  UL. 

Vm.  Other  Considerations 

A.  Endocrine  Disruptors 

EPA  does  not  have  any  information 
regarding  endocrine  effects  of  this 
microbial  pesticide  at  this  time.  There  is 
no  evidence  to  suggest  that  use  of  P. 
flocculosa  strain  PF-A22  UL  at  the. 
proposed  concentrations  will  adversely 
affect  the  endocrine  system.  The  active 


ingredient,  P.  flocculosa  strain  PF-A22 
UL,  is  not  known  to  be  a  human 
pathogen  nor  an  endocrine  disrupter. 
The  submitted  toxicity/pathogenicity 
studies  in  the  rodent  indicate  that, 
following  several  routes  of  exposure,  the 
inunune  system  is  still  intact  and  able 
to  process  and  clear  the  active 
ingredient.  Therefore,  no  adverse  effects 
to  the  endocrine  systems  are  known  or 
expected. 

B.  Analytical  Method(s) 

As  part  of  the  standard  Quality 
Control  measures,  the  Agency  is 
requiring  microbial  assays  and 
analytical  methods  to  identify  the  active 
ingredient  and  potential  contaminants. 
Analytical  methods  are  available  and 
sufficient  to  identify  metabolites  and 
contaminants  withiji  regulatory  levels. 
All  batches  containing  potential  human 
pathogens  are  to  be  destroyed.  The 
MPCA  is  identified  using  a  combination 
of  morphological  traits,  molecular 
techniques  and  biological  activity. 

The  identification  of  Pseudozyma  to 
the  species  level  is  done  using  a 
standard  mycological  approach. 
Pseudozyma  species  can  be 
differentiated  fi-om  morphologically 
similar  species  such  as  Hyalodendron, 
Tilletiopsis,  Sporobolomyces  and 
Sporothrix.  The  branching 
conidiophores  of  Pseudozyma  can  be 
confused  with  those  produced  by 
Hyalodendron;  however,  the  whole  cell 
hydrolysates  of  this  filamentous 
basidiomycete  contain  xylose  which  is 
not  found  in  Pseudozyma.  Tilletiopsis 
and  Sporobolomyces,  other  saprophytic 
wild  yeasts  on  aerial  plant  surfaces,  are 
different  from  Pseudozyma  in  that  they 
produce  spores  that  are  forcibly 
discharged  upon  sporulation 
(ballistospores).  Furthermore, 
Tilletiopsis  species  produce  a  fungus- 
degrading  P-1,3  glucanase  that  is  not 
produced  by  Pseudozyma  species.  The 
genus  Sporothrix  represents  a  group  of 
anamorphic  ascomycetous  yeasts  such 
as  Sporothrix  schenckii  (type),  an 
animal  pathogen.  Physiologically, 
Pseudozyma  species  differ  greatly  from 
Sporothrix  species.  Unlike  the 
ascomycetous  Sporothrix  anamorphs,  P. 
flocculosa  shows  positive  reactions  in 
Diazonium  Blue  B  and  urease  tests 
typical  of  all  basidiomycetous  yeasts. 
Also,  the  major  ubiquinone  is  Q-10 
rather  than  Q-8  or  Q-9  typical  of  the 
ascomycetes,  Saccharomycopsis  and 
Stephanoascus. 

Strain  PF-A22  UL  can  be 
differentiated  from  other  strains  of  P. 
flocculosa  using  a  DNA-based  technique 
called  multiplex  polymerase  chain 
reaction  (multiplex  PCR).  The  multiplex 
PCR  system  is  essentially  a  cocktail  of 


different  primers  which  allows  the  rapid 
assessment  of  numerous  DNA  fragments 
in  a  single  PCR  amplification.  The 
protocol  is  based  on  the  amplification  of 
two  nuclear  regions,  (ITS  and  NS),  and 
one  mitochondrial  region  (ML).  Those 
regions  were  found  to  be  discriminant 
in  the  identification  of  P.  flocculosa  PF- 
A22  UL. 

The  integrity  and  consistency  of  the 
MPCA  is  ensured  by  two  methods.  The 
first  method  is  a  DNA-based  PCR 
technique  called  random  amplified 
microsatellites  PCR  (RAMS). 
Microsatellites  are  hypervariable  non- 
coding  regions  of  DNA  within  the 
genome  that  evolve  more  rapidly  than 
coding  DNA.  The  other  method  is  a 
bioassay  that  measures  biological 
activity.  The  biological  activity  of  the 
MPCA  is  measured  by  the  inhibition 
zone  created  when  a  susceptible 
organism  is  grown  next  to  it.  Given  that 
the  pest  controlled,  Sphaerotheca 
species,  is  an  obligate  biotroph,  it 
cannot  be  used  directly  in  this  bioassay. 
Instead,. a  Phomopsis  species  is  used 
because  its  sensitivity  to  P.  flocculosa' s 
fungitoxic  secretions  is  similar. 

C  Codex  Maximum  Residue  Level 

There  are  no  Codex  Maximum 
Residue  Levels  or  exemption  from 
tolerances  for  the  microbial  active 
ingredient  Pseudozyma  flocculosa  strain 
PF-A22  UL. 

K.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996.  EPA  will 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  from  the  requirement  of  a 
tolerance  issued  by  EPA  under  new 
section  408(d),  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
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178.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  ID  number 
OPP-2002-0233  in  the  subject  line  on 
the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  November  26,  2002. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grqimds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900C), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460.  You  may  also  deliver  your 
request  to  the  Office  of  the  Hearing 
Clerk  in  Rm.  104,  Crystal  Mall  #2, 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA. 
The  Office  of  the  Hearing  Clerk  is  open 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  number  for  the  Office  of  the 
Hearing  Clerk  is  (703)  603-0061. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M.  Pittsburgh.  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington.  DC  20460. 


If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  HoUins.  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  DC. A.,  you  should  also  send  a  copy 
of  yoxu  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.2.  Mail  yoiir 
copies,  identified  by  docket  ID  number 
OPP-2002-0233,  to:  Public  Information 
and  Records  Integrity  Branch, 
Information  Resources  and  Services 
Division  (7502C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  E)C  20460.  In  person  or  by 
cornier,  bring  a  copy  to  the  location  of 
the  PIRIB  described  in  Unit  I.B.2.  You 
may  also  send  an  electronic  copy  of 
your  request  via  e-mail  to:  opp- 
docketCtepa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 
ASCII  file  format.  Do  not  include  any 
CBI  in  your  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  your 
request  at  many  Federal  Depository 
Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

X.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  an 
exemption  from  the  tolerance 
requirement  under  FFDCA  section 
408(d)  in  response  to  a  petition 
submitted  to  the  Agency.  The  Office  of 
Management  and  Budget  (0MB)  has 
exempted  these  types  of  actions  from 
review  under  Executive  Order  12866, 
entitled  Regulatory  Planning  and 
Review  (58  FR  51735,  October  4, 1993). 
Because  this  rule  has  been  exempted 


frtim  review  under  Executive  Order 
12866  due  to  its  lack  of  significance, 
this  rule  is  not  subject  to  Executive 
Order  13211.  Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use  (66 
FR  28355.  May  22.  2001).  This  final  rule 
does  not  contain  any  information 
collections  subject  to  OMB  approval 
under  the  Paperwork  Reduction  Act 
(PRA),  44  U.S.C.  3501  et  seq..  or  impose 
any  enforceable  duty  or  contain  any 
imfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104-4).  Nor  does  it  require  any 
special  considerations  imder  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16. 
1994);  or  OMB  review  or  any  Agency 
action  imder  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997). 
This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA).  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  petition 
under  FFDCA  section  408(d),  such  as 
the  exemption  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  ef 
seq.)  do  not  apply.  In  addition,  the 
Agency  has  determined  that  this  action 
will  not  have  a  substantial  direct  effect 
on  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10. 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
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retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  euid  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408{n)(4). 
For  these  same  reasons,  the  Agency  has 
determined  that  this  rule  does  not  have 
any  "tribal  implications  "  as  described 
in  Executive  Order  13175,  entiUed 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (65  FR 
67249,  November  6,  2000).  Executive 
Order  13175,  requires  EPA  to  develop 
an  accoiuitable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
ofHcials  in  the  development  of 
regidatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  do^  not 
apply  to  this  rule. 

XI.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "maior  rule"  as  defined  by 
5  U.S.C.  804(2).  I 

List  of  Subiects  in  40  CFR  Part  180 

'    Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 


Dated:  September  19,  2002. 
James  Jones, 

Acting  Director,  Office  of  Pesticide  Programs. 

Therefore.  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346(a)  and 
374. 

2.  Section  180.1221  is  added  to 
subpart  D  to  read  as  follows: 

§180.1221    Pseudozyma  fiocculosa  strain 
PF-A22  UL;  exemption  from  the  requirament 
of  a  tolerance. 

An  exemption  from  the  requirement 
of  a  tolerance  is  established  for  residues 
of  Pseudozyma  fiocculosa  strain  PF-A22 
UL  in  or  on  all  food  commodities. 

[FR  Doc.  02-24651  Filed  9-26-02;  8:45  am] 
BILUNG  CODE  6560-SO-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-2002-0229;  FRL-719e-8] 

Fenamidone;  Pesticide  Tolerance 

agency:  Environmental  Protection 
Agency  (EPA). 
ACnON:  Final  rule. 

SUMMARY:  This  regulation  establishes 
tolerances  for  residues  of  fenamidone, 
(4H-Imidazol-4-one,  3,5-dihydro-5- 
methyl-2-(methylthio)-5-phenyl-3- 
(phenylamino)-.  (S)-l,  in  or  on  lettuce, 
head  at  15  ppm  and  lettuce,  leaf  at  20 
ppm.  Aventis  CropScience  requested 
these  tolerances  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act,  as  amended  by 
the  Food  Quality  Protection  Act  of  1996. 
Subsequent  to  the  filing  of  this  petition, 
Bayer  Corporation  acquired  Aventis 
CropScience  to  form  Bayer  CropScience. 
Therefore,  the  registrant  is  now  Bayer 
CropScience. 

DATES:  This  regulation  is  effective 
September  27,  2002.  Objections  and 
requests  for  hearings,  identified  by 
docket  control  number  OPP-2002-0229, 
must  be  received  on  or  before  November 
26.  2002. 

ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  in  person,  or  by  courier.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  VI.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  your  objections 
and  hearing  requests  must  identify 
docket  control  number  OPP-2002-0229 


in  the  subject  line  on  the  first  page  of 
your  response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Cynthia  Giles-Parker,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave., 
NW., Washington,  DC  20460;  telephone 
number:  (703)  305-7740;  e-mail  address: 
giles-parker.cynthia@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Categories 

NAICS 
codes 

Examples  of  poten- 
tially affected  enti- 
ties 

Industry 

111 
112 
311 
32532 

Crop  production 
Animal  production 
Food  manufacturing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this,  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  partkndar  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  hitemet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regxdations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  imder  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  A  frequently 
updated  electronic  version  of  40  CFR 
part  180  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/ 
cfrhtml  00/TiUe  40/40cfrl80  OO.html,  a 
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beta  site  currently  under  development. 
To  access  the  OPPTS  Harmonized 
Guidelines  referenced  in  this  document, 
go  directly  to  the  guidelines  at  http:// 
www.epa.gov/oppts&s/home/ 
guidelin.htm. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-2002-0229.  The  official  record 
consists  of  the  docimients  specifically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  die  documents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Rm.  119,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

n.  Backgroiind  and  Statutory  Findings 

In  the  Federal  Register  of  January  4, 
2002  (67  FR  592)  (FRL-6812-2),  EPA 
issued  a  notice  pursuant  to  section  408 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA),  21  U.S.C.  346a,  as 
amended  by  the  Food  Quality  Protection 
Act  of  1996  (FQPA)  (Public  Law  104- 
170),  annoimcing  the  filing  of  a 
pesticide  petition  (PP  1F06300)  by 
Aventis  CropScience,  2  Alexander 


Drive,  Research  Triangle  Park,  NC 
27709.  This  notice  included  a  stunmary 
of  the  petition  prepared  by,  the 
registrant.  Subsequent  to  the  filing  of 
this  petition,  Bayer  Corporation 
acquired  Aventis  CropScience  to  form 
Bayer  CropScience.  There  were  no 
comments  received  in  response  to  the 
notice  of  filing.  

The  petition  reauested  that  40  CFR 
part  180  be  amended  by  establishing 
tolerances  for  residues  of  the  fungicide 
[4H-Imidazol-4-one,  3,5-dihydro-5- 
dihydro-5-methyl-2-(methylthio)-5- 
phenyl-3-(phenylamino)-,  (S)-l, 
fenamidone  and  its  metabolites  RPA 
412708,  RPA  412636  and  RPA  410193, 
in  or  on  letttuce,  head  at  15  ppm  and 
lettuce,  leaf  at  20  part  per  million 
(ppm). 

Section  408(b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  restdt  from 
aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue...." 


EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  and  a 
complete  description  of  the  risk 
assessment  process,  see  the  final  rule  on 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  Nbvember  26. 1997)  (FRL-5754- 
7). 

m.  Aggregate  Risk  AMessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  and  to  make  a  determination 
on  aggregate  exposure,  consistent  with 
section  408(b)(2),  for  tolerances  for 
residues  of  fenamidone  on  lettuce,  head 
at  15  ppm  and  lettuce,  leaf  at  20  ppm. 
EPA's  assessment  of  exposures  and  risks 
associated  with  establishing  the 
tolerance  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  fenamidone  are 
discussed  in  the  following  Table  1  as 
well  as  the  no  observed  adverse  effect 
level  (NOAEL)  and  the  lowest  observed 
adverse  effect  level  (LOAEL)  from  the 
toxicity  studies  reviewed. 


Table  1.—  Subchronic,  Chronic,  and  Other  Toxicrrv 


Guideline  No. 

Study  Type 

Results 

870.3100 

90-<lay  oral  toxicity  rodents  (rats) 
Parent  compound  tested 

NOAEL  >  29.68/35.39  mg/kg/day  in  males  and  fentales, 
respectively. 

LOAEL  =  305.48/337.19  mg/kg/day  In  males  and  le- 
males.  respectively,  based  on  decreased  body 
weights,  body  weight  gains,  and  food  consumption  in 
males  and  females,  enlargement  and  prominent  ger- 
minal centers  in  tf>e  spleen  in  males,  and  periportal 
vaculation  and  bile  duct  hyperplasia  in  the  liver  of 
males. 

870.3100 

90-day  oral  toxicity  rodents  (rats) 
Parent  compound  tested 

NOAEL  s  10.41/12.00  mg/kg/day  in  males  and  females, 
respectively. 

LOAEL  s  68.27/83.33  mg/kg/day  based  on  increased 
liver  weights  and  Incidence  of  ground  glass  appear- 
ance of  tfie  hepatocytes  (mostly  centnlobuiar)  in  the 
males. 
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Table  1.—  Subchronic,  Chronic,  and  Other  Toxicity— Continued 


Guideline  Nor 

Study  Type 

Results 

870.3100 

- 

90-day  oral  toxicity  rodents  (rats) 
RPA  412636  plant  metabolite  tested 

NOAEL  =  6.419/7.725  mg/kg/day  in  males  and  females, 
respectively. 

LOAEL  -  32.860/39.111  mg/kg/day  in  the  males  and 
females,  respectively,  based  on  increased  liver 
weights,  liver  enlargement,  centrik)bular  hepatocyte 
hypertrophy  and  vacuolatton,  and  follfcular  epitheliat 
height  of  the  thyrokJ  in  males. 

870.3100 

90-day  oral  toxicity  in  rodents  (rat) 
RPA  410193  plant  metatwiite  tested 

NOAEL  =  9.4/11.5  mg/kg/day  in  males  and  females,  re- 
spectively. 

LOAEL  =  93.3/114.9  mg/kg/day  in  males  and  females 
respectively,  based  on  liver  enlargement  and  in- 
creased liver  weights  and  chtolesterol  in  the  males 
and  on  inckJences  of  centrik>bular  hepatocellular  hy- 
pertrophy in  the  males  and  females. 

870.3100 

90-day  oral  toxicity  in  rodents  (mice) 
Parent  compound  tested 

NOAEL  =  44.49/54.13  mg/kg/day  in  males  and  females, 
respectively. 

LOAEL  =  220.17/273.86  mg/kg/day  in  males  and  fe- 
males respectively  based  on  mild  hepatotoxkaty  as 
evktenced  by  increased  liver  weights  and  incidences 
of  pale  liver  and  hepatk:  mcrovacuolatkHi  in  the 
males  and  decreased  cholesterol  and  increased  inci- 
dence of  prominent  tobulatton  of  the  liver  In  the  fe- 
males. 

870.3150 

90-day    oral    toxicity    in    nonrodents 

(dogs) 
Parent  compound  tested 

NOAEL  =  500  mg/kg/day  for  males  and  females.  High- 
est dose  tested  (HUT). 
LOAEL  =  Not  determined. 

870.3200 

- 

21/28-Day  dermal  toxicity  (rat) 
Parent  compound  tested 

NOAEL  =  1000  mg/kg/day  in  females,  fvtot  established 
in  males. 

LOAEL  =  1000  mg/kg/day  in  males  based  on  de- 
creased body  weight,  body  weight  gain,  and  food 
consumption.  The  LOAEL  was  not  obsen/ed  in  fe- 
males. 

870.3700 

• 

- 

Prenatal    developmental    in    rodents 

(rats) 
Parent  compound  tested 

Matemal  r^AEL  =  150  mg/kg/day 

Matemal  LOAEL  =  1000  mg/kg/day  based  on  de- 
creased body  weight,  body  weight  gains,  and  de- 
creased food  consumptk>n. 

Devekjpmental  NOAEL  =  150  mg/kg/day 

Devekjpmental  LOAEL  =  1000  mg/kg/day  based  on  de- 
aeased  fetal  wei^ts  and  incomplete  ossifk:atk>n. 

870.3700 

Prenatal  developmental  in  nonrodents 

(rabbits) 
Parent  compound  tested 

Matemal  NOAEL  =  1 0  mg/kg/day 

Matemal  LOAEL  =  30  mg/kg/day  based  on  increased 

liver  weights. 
Devetopmental  NOAEL  =  100  mg/kg/day 
Devetopmental  LOAEL  =  not  observed 

870.3800 

Reproduction  and  feftility  effects  with 

acid  (rat) 
Parent  compound  tested 

Parental/Systemfc  NOAEL  =  4.04/5.45  mg/kg/day  in 
males  and  in  females 

Parental/Systemic  LOAEL  =  68.6/89.2  mg/kg/day  in 
males  and  females  based  on  decreased  absolute 
brain  weight  in  F1  females. 

Reproductive/Offspring  NOAEL  =  4.04/5.45  mg/kg/day 
in  males  and  females. 

Reproductive/Offspring  LOAEL  =  68.6/89.2  mg/kg/day 
based  on  decreased  absolute  brain  weight  in  F2  fe- 
male pups. 

870.4100 

Chronic  toxicity  in  dogs  (1  year) 
Parent  compound  tested 

NOAEL  =  100  mg/kg/day  irr  males  and  females  respec- 
tively. 

LOAEL  =  1000  mg/kg/day  in  males  and  females  based 
on  increased  liver  weight,  triglycerides,  and  biliary 
proliferatnn  in  males,  and  alkaline  phosphatase  ac- 
tivity in  both  sexes. 
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Gukleline  No. 

Study  Type 

Results 

870.4300 

Carcinogenk:ity  in  rats 
Parent  compound  tested 

« 

NOAEL  s  2.83/3.63  mg/kg/day  in  males  and  femates, 
respectively. 

LOAEL  =  7.07/9.24  mg/kg/day  in  males  and  females  re- 
spectively based  on  an  increase  in  severity  of  diffuse 
ttiyroid  C-cell  hyperplasia  in  both  sexes. 

No  evidence  of  carctnogenk:ity 

870.4200 

Carcinogenk>ty  in  mice 
Parent  compound  tested 

NOAEL  »  47.S/63.8  mg/kg/day  in  males  and  females, 
respectively. 

LOAEL  =  525.5/690.5  mg/kg/day  in  males  and  females, 
respectively  based  on  decreased  body  weight,  weigfrt 
gain,  food  efficiency,  increased  food  consumption 
and  absolute  and  relative  (to  body)  liver  weights  and 
liver  nuclear  pleomophism  in  both  sexes. 

870.5265 

Gene  Mutation  with  parent 

Fenamidone  was  non-mutagenc  when  tested  up  to  or 
cytotoxk:  levels,  in  presence  and  absence  of  actva- 
tkxi,  in  S.  typhimurium  strains  TA98,  TA100,  TA102, 
TA1535andTA1537. 

870.5265 

Gene  Mutation  with  RPA  410193 

RPA  410193  was  nori-mutatagenic  when  tested  up  to 
5,000  ^g/plate  or  cytotoxic  levels,  in  presence  and 
absence  of  activation,  in  S.  typhimunum  strains 
Ta98,  TA100,  TA1535,  and  TA1537  and  £.  coli  strain 
WP2uvrA. 

870.5265 

Gene  Mutation  with  RPA  412708 

RPA  412708  was  non-mutagenic  wften  tested  up  to 
5,000  ^g/plate  or  cytotoxic  levels,  in  presence  and 
absence  of  activation,  in  S.  typhimunum  strains 
TA98,  TA100,  TA1535,  and  TA1537  and  E.  coli  strain 
WP2uvrA. 

870.5265 

Gene  Mutation  with  RPA  412636 

RPA  412636  was  non-mutagenk:  when  tested  up  to 
5,000  ^g/plate  or  cytotoxk;  levels,  in  preserx^  and 
absence  of  activatk>n,  in  S.  typhimurium  strains 
TA98,  TA100,  TA1535,  and  TA1537  and  E  coli  strain 
WP2uvrA. 

870.5300 

Mouse  lymphoma  cell/mammalian  ac- 
tivation gene  fonward  mutation 
assay  (L5178Y  hgprt)  with  parent 

Fenamidone  was  non-mutagenic  at  doses  up  to  the 
limit  of  solubility  (1600  ng/mL)  in  both  the  presence 
and  absence  of  S9  metabolk:  activatk)n. 

870.5300 

Mouse  lymphoma  cell/mammalian  ac- 
tivation gene  forward  mutatkm 
assay  (151 78Y  hgprt)  with  RPA 
412636. 

RPA  412636  was  non-mutagenk:  at  doses  up  to  the 
limit  of  solubility  (1600  ^g/mL)  in  both  the  presence 
and  absence  of  S9  metabolk:  activatk>n. 

870.5300      . 

Mouse  lymphoma  cell/mammalian  ac- 
tivatk>n  gene  forward  mutatkxi 
assay  (L5178Y  hgprt)  with  RPA 
410193. 

RPA  410193  was  non-mutagenk:  at  doses  up  to  the 
limit  of  solubility  (800  ^g/mL)  in  both  the  presence 
and  absence  of  S9  metabolk:  activatk>n. 

870.5375 

/n  wf/o  mammalian  cytogenetk» 
(Chromosomal  aberratk>n  assay  in 
human  peripheral  Wood)  with  par- 
ent. 

There  was  evidence  of  chromosome  aberratkjns  induce 
over  background  both  in  ttw  presence  and  absence 
of  S-9  actlvatkMi. 

870.5395 

\n  \mo  Mouse  Micronudeus  with  par- 
ent. 

FenamkJone  was  negative  for  chromosomal  aberratk)n8 
in  the  cytogenetk:  assay  wfien  administered  singly  or 
for  2  days  to  CD-I  moe  up  to  2,000  mg/kg/day. 

870.5395 

\n  vivo  mouse  mteronudeus  with  RPA 
412636 

RPA  412636  was  not  dastogenk:  in  the  nxxjse  mk:ro- 
nudeus  test  up  to  350  mg/kg  (HDT). 

870.5395 

/n  VTVO  mouse  mreronudeus  with  RPA 
412708 

RPA  412708  was  not  dastogenic  in  the  nrause  micro- 
nucleus  assay  when  tested  once  daily  for  2  days  up 
to  cytotoxK  levels  of  150  mg/kg. 

870.5395 

\n  vivo  mouse  micronucleus  with  RPA 
410193 

RPA  410193  was  not  dastogenk;  in  the  mouse  mk:ro- 
nudeus  assay  when  tested  once  daily  for  2  days  up 
to  cytotoxk:  levels  of  2,000  mg/kg. 
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Table  1 .—  Subchronic,  Chronic,  and  Other  Toxicity— Continued 


Guideline  No. 


870.5550 


870.5550 


870.6200 


870.6200 


870.7485 


870.7600 


Study  Type 


Unscheduled  DNA  synthesis  with  par- 
ent 


Unscheduled  DNA  synthesis  with  par- 
ent 


Acute  Neurotoxicity-rat 
Parent  compound  tested 


Subchronic    Neurotoxicity    Screening 

Battery-rat 
Parent  compound  tested 


Metabolism  and  phamiacokinetics 
Parent  compound  tested 


rat 


Results 


Fenamidone  did  not  produce  any  evidence  of  unsched- 
uled DNA  synthesis,  as  determined  by  radioactive 
tracer  procedures  (nuclear  silver  grain  counts),  in  rat 
primary  hepatocyte  cultures  exposed  up  to  cytotoxic 
levels. 


Fenamidone  did  not  produce  any  evidence  of  unsched- 
uled DNA  synthesis,  as  determined  by  radioactive 
tracer  procedures  (nuclear  silver  grain  counts),  in  rat 
primary  hepatocyte  cultures  exposed  up  to  cytotoxic 
levels. 


NOAEL  =  125  mg/kg/day 

LOAEL  =  500  mg/kg/day  based  on  urination,  staining/ 

soiling  of  the  anogenital  region,  mucous  in  the  feces, 

and  unsteady  gait  in  females. 


NOAEL  =  73.5/83.4  mg/kg/day  in  males  and  females, 

respectively. 
LOAEL  =  392.3/414.2  mg/kg/day  in  males  and  females 

based  on  decreased  at>sokjte  brain  weight  in  males, 

and  decreased  body  weight,  weight  gains,  and  food 

consumption  in  both  sexes. 


In  a  rat  metabolism  with  ^14-  labeled  fenamkjone, 
Sprague-Dawley  rats  receive  doses  of  3  nig/kg  (sin- 
gle, low  dose),  3  mg/kg  x  14  days  (repeated  low 
dose)  and  300  mg/kg  (high  dose).  Fenamktone  was 
well  absorbed  and  rapidly  excreted,  primarily  in  ttie 
urine  and  bile,  at  the  low  dose  and  repeated  tow 
dose.  At  300  mg/kg,  biliary  excretion  was  not  meas- 
ured, although  fecal  excretion  was  50-68%  of  the 
dose.  Tissue  levels  of  radioactivity  were  primarily 
found  in  the  liver  at  the  single  tow  dose  and  in  the 
thyrokJ  in  the  repeated  and  high  dose  studies.  Me- 
tabolite identification  included  RPA  408056  (racemic 
form  of  RPA  412708)  and  RPA  717879  (racemto  mix- 
ture of  RPA  412636) 


Dennal  Penetration-rat 
Parent  compound  tested 


Dermal  penetration  approximated  10%  using  the  pro- 
tocol for  10  hours  of  exposure. 


B.  ToxJcological  Endpoints 

The  dose  at  which  the  NOAEL  from 
the  toxicology  study  identified  as 
appropriate  for  use  in  risk  assessment  is 
used  to  estimate  the  toxicological  level 
of  concern  (LOG).  However,  Uie  LOAEL 
is  sometimes  used  for  risk  assessment  if 
no  NOAEL  was  achieved  in  the 
toxicology  study  selected.  An 
uncertainty  factor  (UF)  is  applied  to 
reflect  uncertainties  inherent  in  the 
extrapolation  from  laboratory  animal 
data  to  humans  and  in  the  variations  in 
sensitivity  among  members  of  the 
human  population  as  well  as  other 
unknowns.  An  UF  of  100  is  routinely 
used,  IDX  to  account  for  interspecies 
differences  and  lOX  for  intra  species 
variations. 

For  dietary  risk  assessment  (other 
than  cancer)  the  Agency  uses  the  UF  to 
calculate  an  acute  or  chronic  reference 
dose  (acute  RfD  or  chronic  RfD)  where 
the  RfD  is  equal  to  the  NOAEL  divided 
by  the  appropriate  UF  (RfD  =  NOAEL/ 


UF).  Where  an  additional  safety  factor  is 
retained  due  to  concerns  unique  to  the 
FQPA,  this  additional  factor  is  applied 
to  the  RfD  by  dividing  the  RfD  by  such 
additional  factor.  The  acute  or  chronic 
Population  Adjusted  Dose  (aPAD  or 
cPAD)  is  a  modification  of  the  RfD  to 
accommodate  this  type  of  FQPA  safety 
factor. 

For  non-dietary  risk  assessments 
(other  than  cancer)  the  UF  is  used  to 
determine  the  LOG.  For  example,  when 
100  is  the  appropriate  UF  (lOX  to     - 
account  for  interspecies  differences  and 
lOX  for  intraspecies  differences)  the 
LOG  is  100.  To  estimate  risk,  a  ratio  of 
the  NOAEL  to  exposiues  (margin  of 
exposure  (MOE)  =  NOAEL/exposure)  is 
calculated  and  compared  to  the  LOG. 

The  linear  default  risk  methodology 
(Q*)  is  the  primary  method  cvurently 
used  by  the  Agency  to  quantify 
carcinogenic  risk.  The  Q*  approach  " 
assumes  that  any  amount  of  exposure 
will  lead  to  some  degree  of  cancer  risk. 


A  Q*  is  calculated  and  used  to  estimate 
risk  which  represents  a  probability  of 
occurrence  of  additional  cancer  cases 
(e.g.,  risk  is  expressed  as  1  x  10-^  or  one 
in  a  million).  Under  certain  specific 
circumstances,  MOE  calculations  will 
be  used  for  the  carcinogenic  risk 
assessment.  In  this  non-linear  approach, 
a  "point  of  departure"  is  identified 
below  which  carcinogenic  effects  are 
not  expected.  The  point  of  departing  is 
typically  a  NOAEL  based  on  an 
endpoint  related  to  cancer  effects 
though  it  may  be  a  different  value 
derived  fit)m  the  dose  response  curve. 
To  estimate  risk,  a  ratio  of  the  point  of 
departiu-e  to  exposure  (MOEcancer  =  point 
of  departiu«/exposures)  is  calculated.  A 
summary  of  the  toxicological  endpoints 
for  fenamidone  used  for  hiunan  risk 
assessment  is  shown  in  the  following 
Table  2: 
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Table  2.— Summary  of  Toxicological  Dose  and  Endpoints  for  Fenamidone  for  Use  in  Human  Risk  Assessment 


Exposure  Scenario 

Dose  Used  in  Risk  Assess- 
ment, UF 

FQPA  SF*  and  Endpoint 
for  Risk  Assessment 

Study  and  Toxkx)togtoal  Effects 

Acute  Dietary  general  popu- 
latton  including  infants  and 
chitoren 

NOAEL  =  125  mg/kg 

UF  =  300 

Acute  RfD  =  0.43  mg/kg 

FQPASF  =  1X 

aPAD  =  acute  RfD/FOPA 

SF 
=  0.43  mg/kg 

Acute  Neurotoxicity  in  Rats 

LOAEL  =  500  mg/kg  based  on  urinatkxi.  stain- 
ing/soiling of  ttie  anogenital  region,  mucous 
in  the  feces,  and  unsteady  gait  in  the  fe- 
males. 

Chronk:  Dietary  all  populattons 

NOAEL=  2.83  mg/kg/day 
UF  =  300 

Chronk:  RfD  =  0.01  mgfkg/ 
day 

FQPASF  =  1X 

cPAD  =  chr  RfD/FQPA  SF 

=  0.01  mg/kg/day 

2-Year  Chronk:  Toxtoity/Carcinogentolty  in  Rats 
LOAEL  s  7.07  mg/kg/day  based  on  increase  in 

severity  of  diffuse  thyro4d  C-cell  hypdkplasia 

in  both  sexes. 

UF  =  uncertainty  factor,  FQPA  SF  =  FQPA  safety  factor,  NOAEL  =  no  observed  adverse  effect  level,  LOAEL  =  towest  observed  adverse  effect 
level,  PAD  =  populatton  adjusted  dose  (a  =  acute,  c  =  chronk:)  RfD  =  reference  dose,  MOE  =  margin  of  exposure,  LOC  =  level  of  cofKern. 
*  The  reference  to  the  FQPA  safety  factor  refers  to  any  addittonal  safety  factor  retained  due  to  concerns  unkjue  to  the  FQPA. 


C  Exposure  Assessment 

1.  Dietary  exposure  from  food  and 
feed  uses.  No  tolerances  have  previously 
been  established  for  the  residues  of 
fenamidone.  Risk  assessments  were 
conducted  by  EPA  to  assess  dietary 
exposures  irom  fenamidone  in  food  as 
follows: 

i.  Acute  exposure.  Acute  dietary  risk 
assessments  are  performed  for  a  food- 
use  pesticide  if  a  toxicological  study  has 
indicated  the  possibility  of  an  effect  of 
concern  occurring  as  a  result  of  a  one 
day  or  single  exposure.  The  Dietary 
Exposvue  Evaluation  Model  (DEEMtm) 
analysis  evaluated  the  individual  food 
consumption  as  reported  by 
respondents  in  the  USDA  1989-1992 
nationwide  Gontinuing  Surveys  of  Food 
Intake  by  Individuals  (GSFII)  and 
acciunulated  exposiue  to  the  chemical 


for  each  commodity.  The  following 
assumptions  were  made  for  the  acute 
exposiue  assessments:  The  Agency 
notes  that  there  is  a  degree  of 
uncertainty  in  extrapolating  exposiu^s 
for  certain  population  subgroups  which 
may  not  be  sufficiently  represented  in 
the  consumption  surveys  (i.e,  nursing 
infants).  Therefore,  risks  estimated  for 
these  subpopulations  were  included  in 
representative  populations  having 
sufficient  numbers  of  survey 
respondents  (i.e.,  dl  infants  or  females 
13-50  years  old).  Thus,  the  population 
subgroups  listed  in  Table  3  include 
those  subgroups  having  sufficient 
numbers  of  survey  repondents  in  GSFII 
food  consumption  survey.  The  acute 
dietary  exposure  analysis  assumed 
tolerance  level  residues  and  100%  crop 
treated  (Tier  1  analysis). 


ii.  Chronic  exposure.  In  conducting 
this  chronic  dietary  risk  assessment  the 
Dietary  Exposure  Evaluation  Model 
(DEEM )  analysis  evaluated  the 
individual  food  consumption  as 
reported  by  respondents  in  the  USDA  . 
1989-1992  nationwide  Gontinuing 
Surveys  of  Food  Intake  by  Individuals 
(GSFII)  and  accumulated  exposure  to 
the  chemical  for  each  commodity.  The 
following  assiunptions  were  made  for 
the  chronic  exposure  assessments:  The 
chronic  dietary  exposiue  analysis 
incorporated  average  residues  frtim  the 
field  trial  studies  and  assumed  100% 
crop  treated.  (Tier  2  analysis)  The  most 
highly  exposed  population  subgroup  for 
the  chronic  analysis  was  children  7-12 
years  old  at  10%  cPAD. 


Table  3.— Summary  of  Results  from  Acute  and  Chronic  DEEM^m  analyses  of  Fenamidone 


PopulatkMi  Subgroup 

Acute  Dietary 

Chronk:  Dietary 

Dietary  Exposure 

(mg/kg/day) 

%aPAD 

Dietary  Exposure 

(mg/kg/day) 

%cPAD 

U.S.  populatton  -  total 

0.016993 

4 

0.000938 

9 

All  Infants  (<1  year  old) 

0.0 

<1 

0.000016 

<1 

Children  (1-6  years  okl) 

0.016289 

4 

0.000743 

7 

Children  (7-12  years  oW) 

0.018555 

4 

0.001047 

10 

Fematos  (13-50  years  okj) 

0.019273 

4 

0.001044 

10 

Males  (13-19  years  oM) 

0.014797 

3 

0.000605 

e 

Males  (20+  years  old) 

0.015994 

4 

0.000917 

9 

Sentors  (55+  years  okJ) 

0.015981 

4 

0.000902 

9 

iii.  Cancer.  Based  on  the  negative 
carcinogenic  potential  of  fenamidone  in 
rats  and  mice,  the  Agency  has  classified 
fenamidone  as  not  likely  to  be 
carcinogenic  in  humans  by  all  relevant 
routes  of  exposure.  Therefore,  a  cancer 


dietary  analysis  is  not  necessary  and  has 
not  been  conducted. 

2.  Dietary  exposure  from  drinking 
water.  The  Agency  lacks  sufficient 
monitoring  exposure  data  to  complete  a 
comprehensive  dietary  exposure 


analysis  and  risk  assessment  for 
fenamidone  in  drinking  water.  Because 
the  Agency  does  not  have 
comprehensive  monitoring  data, 
drinidng  water  concentration  estimates 
are  made  by  reliancb  on  simulation  or 
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modeling  taking  into  account  data  on 
the  physical  characteristics  of 
fenamidone. 

The  Agency  uses  the  Generic 
Estimated  Environmental  Concentration 
(GENEEC)  or  the  Pesticide  Root  Zone/ 
Exposure  Analysis  Modeling  System  _ 
(PRZM/EXAMS)  to  estimate  pesticide 
concentrations  in  siuface  water  and  SCI- 
GROW,  which  predicts  pesticide 
concentrations  in  groimdwater.  In 
general,  EPA  will  use  GENEEC  (a  tier  1 
model)  before  using  PRZM/EXAMS  (a 
tier  2  model)  for  a  screening-level 
assessment  for  surface  water.  The 
GENEEC  model  is  a  subset  of  the  PRZM/ 
EXAMS  model  that  uses  a  specific  high- 
end  runoff  scenario  for  pesticides. 
GENEEC  incorporates  a  farm  pond 
scenario,  while  PRZM/EXAMS 
incorporate  an  index  reservoir 
environment  in  place  of  the  previous 
pond  scenario.  The  PRZM/EXAMS 
model  includes  a  percent  crop  area 
factor  as  an  adjustment  to  accoimt  for 
the  maximum  percent  crop  coverage 
within  a  watershed  or  drainage  basin. 

None  of  these  models  include 
consideration  of  the  impact  processing 
(mixing,  dilution,  or  treatment)  of  raw 
water  for  distribution  as  drinking  water 
would  likely  have  on  the  removal  of 
pesticides  from  the  source  water.  The 
primary  use  of  these  models  by  the 
Agency  at  this  stage  is  to  provide  a 
coarse  screen  for  sorting  out  pesticides 
for  which  it  is  highly  unlikely  that 
drinking  water  concentrations  would 
ever  exceed  human  health  levels  of 
concern. 

Since  the  models  used  are  considered 
to  be  screening  tools  in  the  risk 
assessment  process,  the  Agency  does 
not  use  estimated  environmental 
concentrations  (EECs)  from  these 
models  to  quantify  drinking  water 
exposure  and  risk  as  a  %Rfl)  or  %PAD. 
Instead  drinking  water  levels  of 
comparison  (DWLOCs)  are  calculated 
and  used  as  a  point  of  comparison 
against  the  model  estimates  of  a 
pesticide's  concentration  in  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposine 
to  a  pesticide  in  food,  and  from 
residential  uses.  Since  DWLOCs  address 
total  aggregate  exposure  to  fenamidone 
they  are  further  discussed  in  the 
aggregate  risk  sections. 

Based  on  the  PRZM/EXAM  and  SCI- 
GROW  models  the  estimated 
environmental  concentrations  (EECs)  of 
fenamidone  and  its  metabolites  of 
concern  for  acute  exposures  are 
estimated  to  be  49.7  parts  per  billion 
(ppb)  for  surface  water  and  45.4  ppb  for 
groimd  water.  The  EECs  for  chronic 
exposiu^s  are  estimated  to  be  8.92  ppb 


for  siuface  water  and  45.4  ppb  for 
ground  water. 

3.  From  non-dietary  exposure.  The 
term  "residential  exposure"  is  used  in 
this  document  to  refer  to  non- 
occupational, non-dietary  exposiue 
(e.g.,  for  lawn  and  garden  pest  control, 
indoor  pest  control,  termiticides,  and 
flea  and  tick  control  on  pets). 

Fenamidone  is  not  registered  for  use 
on  any  sites  that  would  result  in 
residential  exposure. 

4.  Cumulative  exposure  to  substances 
with  a  common  mechanism  of  toxicity. 
Section  408fb){2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
fenamidone  has  a  common  mechanism 
of  toxicity  with  other  substances  or  how 
to  include  this  pesticide  in  a  ciunulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 
common  mechanism  of  toxicity, 
fenamidone  does  not  appear  to  produce 
a  toxic  metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  fenamidone  has  a  common 
mechanism  of  toxicity  with  other 
substances.  For  information  regarding 
EPA's  efforts  to  determine  which 
chemicals  have  a  common  mechanism 
of  toxicity  and  to  evaluate  the 
ciunulative  effects  of  such  chemicals, 
see  the  final  rule  for  Bifenthrin  Pesticide 
Tolerances  (62  FR  62961,  November  26, 
1997). 

D.  Safety  Factor  for  Infants  and 
Children 

1.  In  general.  FFDCA  section  408 
provides  that  EPA  shall  apply  an 
additional  tenfold  margin  of  safety  for 
in^ts  and  children  in  the  case  of 
threshold  effects  to  account  for  prenatal 
and  postnatal  toxicity  and  the 
completeness  of  the  data  base  on 
toxicity  and  exposure  unless  EPA 
determines  that  a  different  margin  of 
safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  MOE 
analysis  or  through  using  uncertainty 
(safety)  factors  in  calculating  a  dose 
level  that  poses  no  appreciable  risk  to 
humans. 

2.  Prenatal  and  postnatal  sensitivity. 
The  Agency  concluded  that  there  is  no 
concern  for  pre-  and/or  postnatal 
toxicity  resulting  from  exposure  to 


fenamidone.  No  quantitative  or 
qualitative  evidence  of  increased 
susceptibility  of  rat  or  rabbit  fetuses  to 
in  utero  exposure  in  the  developmental 
toxicity  studies  was  observed.  There 
was  no  developmental  toxicity  in  rabbit 
fetuses  up  to  100  mg/kg/day  (HDT), 
which  resulted  in  an  increased  absolute 
liver  weight  in  the  does.  Since  the  liver 
was  identified  as  one  of  the  principal 
target  organs  in  rodents  and  dogs,  the 
occurrence  of  this  finding  in  rabbits  at 
30  and  100  mg/kg/day  was  considered 
strong  evidence  of  maternal  toxicity.  In 
the  rat  developmental  study,  maternal 
toxicity  in  the  form  of  decreased  body 
weight  and  food  consumption  occurred 
at  1,000  mg/kg/day  (limit  dose).  Also  at 
this  same  dose,  developmentsd  toxicity 
was  observed  as  decreased  fetal  body 
weight  and  incomplete  fetal  ossification. 
The  developmental  and  maternal 
NOAEL  was  150  mg/kg/day.  The  effects 
at  the  limit  dose  were  comparable 
between  fetuses  and  dams.  No 
quantitative  or  qualitative  evidence  of 
increased  susceptibility  was  observed  in 
the  2-generation  reproduction  study  in 
rats.  In  that  study,  both  the  parental  and 
offspring  NOAEL  was  established  at  60 
ppm  (5.45  mg/kg/day)  based  on 
decreased  absolute  brain  weight  in 
female  Fl  adults  and  female  F2 
offspring  at  1,000  ppm  (89.2  mg/kg/ 
day).  At  5,000  ppm  (438.3  mg/kg/day), 
parental  effects  consisted  of  decreased 
body  weight  and  food  consumption,  and 
increased  liver  and  spleen  weight. 
Decreased  pup  body  weight  was  also 
observed  at  the  same  dose  level  of  438.3 
mg/kg/day.  There  were  no  effects  on 
reproductive  performance  up  to  438.3 
mg/kg/day  (HDT). 

3.  Conclusion.  Other  than  a 
developmental  neurotoxicity  study, 
there  is  a  complete  toxicity  data  base  for 
fenamidone  and  exposure  data  are 
complete  or  are  estimated  based  on  data 
that  reasonably  accounts  for  potential 
exposures.  The  Agency  has  determined 
that  an  additional  safety  factor  of  3X  is 
necessary  to  protect  the  safety  of  infants 
and  children  in  assessing  fenamidone 
exposures  and  risks  based  on  the 
following  considerations. 

There  is  a  concern  for  developmental 
neurotoxicity  resulting  from  exposure  to 
fenamidone  due  to  the  clinical  signs  of 
neurotoxicity  in  the  mutagenicity 
studies,  abnormal  gait  and  other 
evidence  in  the  acute  neurotoxicity 
study  in  rats,  the  decreased  absolute 
brain  weight  in  the  subchronic 
neurotoxicity  study  in  male  rats,  and  the 
decreased  absolute  brain  weight  in  the 
female  Fl  adults  and  female  F2 
offspring  in  the  2-generation  rat 
reproduction  study.  The  Agency  has 
determined  that  an  uncertainty  factor  of 
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3X  (as  opposed  to  a  higher  value)  is 
sufficiently  protective  because  available 
DNT  data  demonstrate  that  a  3-fold 
factor  is  generally  sufficient  to  address 
the  uncertainty  that  results  from  a 
missing  DNT  study  when  there  are 
concerns  for  neurological  development 
(A  retrospective  analysis  of  twelve 
development  neurotoxicity  studies 
submitted  by  the  USEPA,  Office  of 
Prevention,  Pesticides,  and  Toxic 
Substances,  Presented  to  the  Science 
Advisory  Panel  (SAP),  December  8-9, 
1998).  In  addition,  fenamidone  is  not  a 
cholinesterase  inhibitor  and,  therefore, 
the  comments  made  at  the  June  26-27, 
2002  Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA)  SAP  meeting 
on  the  E)etermination  of  the  Appropriate 
FQPA  Safety  FactorCs)  in  the 
Organophosphorous  Pesticide 
Cumulative  Risk  Assessment: 
Susceptibility  and  Sensitivity  to  the 
Common  Mechanism, 
Acetylcholinesterase  Inhibition  should 
not  influence  this  uncertainty  factor 
decision. 

No  Special  FQPA  Safety  Factor  is 
necessary  because: 

i.  There  is  no  evidence  of  increased 
susceptibility  of  rat  or  rabbit  fetuses 
following  in  utero  exposure  in  the 
developmental  studies  with 
fenamidone,  and  there  is  no  evidence  of 
increased  susceptibility  of  young  rats  in 
the  reproduction  study  with 
fenamidone; 

ii.  There  are  no  residual  uncertainties 
identified  in  the  exposure  databases  as 
the  dietary  food  exposure  assessment  is 
conservative,  since  tolerance-level 
residues  and  100%  crop  treated  are 
assumed;  and 

iii.  The  dietary  drinking  water 
exposure  is  based  on  conservative 
modeling  estimates,  and  there  are  no 
registered  or  proposed  residential  uses 
at  this  time,  so  these  assessments  will 
not  underestimate  the  exposure  and 
risks  posed  by  fenamidone. 

Any  concern  that  the  additional  3X 
factor  is  not  sufficiently  protective  is 
more  than  offset  by  the  conservative 
nature  of  the  exposure  estimate.  For  the 
following  reasons,  the  exposure 
estimate,  in  all  likelihood,  has 
overstated  potential  residue  levels  by  at 
least  a  factor  of  10.  Specifically,  in 
regards  to  the  Agency's  dietary  food 
exposure  assessment,  the  Agency  has 
assumed  tolerance  level  residues  and 
100%  crop  treated  in  conducting  its 


acute  risk  assessment.  In  conducting  the 
chronic  dietary  food  exposure 
assessment,  the  Agency  has  assumed 
average  residues  based  on  field  trial  data 
and  100%  crop  treated.  In  July  2001,  the 
U.S.  Department  of  Agriculture  issued  a 
report  entitled  "Agricultural  Chemical 
Usage,  Vegetable  Summary,"  in  which 
the  Department  determined  that  no 
greater  than  66  percent  of  the  national 
lettuce  crop  is  treated  with  any 
fungicide.  Treatment  with  any  one 
fungicide  is  lower  than  this  figure  and, 
in  most  cases,  dramatically  so.  The 
assumption  of  100%  crop  treated, 
therefore,  is  an  overestimate  and  is, 
therefore,  protective.  Both  the  use  of 
tolerance  level  residues  and  the  use  of 
average  residues  from  field  trial  data  for 
use  in  conducting  a  chronic  dietary  risk 
assessment  will  lead  to  substantial 
overstatement  of  exposure  because: 

a.  Residue  levels  decline  sharply  (by 
a  factor  of  over  200X)  within  1  week  of 
treatinent  at  the  minimum  pre-harvest 
interval; 

b.  The  average  residue  calculations 
assumed  consumption  of  leaf  wrappers 
from  head  lettuce;  data  submitted  in 
support  of  the  use  of  fenamidone  on 
head  lettuce  indicate  that  average 
residues  without  wrappers,  which  are 
typically  discarded  prior  to 
consumption,  are  lower  than  the  values 
used  in  this  assessment  by  a  factor  of 
6X;and 

c.  The  assessment  does  not  take  into 
account  the  residue  reduction 
associated  with  washing  of  lettuce  prior 
to  consumption;  fenamidone  is  not  a 
systemic  fungicide  and,  therefore, 
residues  are  likely  to  be  surface  residues 
only  and  would  be  reduced  through 
washing. 

E.  Aggregate  Risks  and  Determination  of 
Safety 

To  estimate  total  aggregate  exposure 
to  a  pesticide  from  food,  drinking  water, 
and  residential  uses,  the  Agency 
calculates  DWLOCs  which  are  used  as  a 
point  of  comparison  against  the  model 
estimates  of  a  pesticide's  concentration 
in  water  (EECs).  DWLOC  values  are  not . 
regiUatory  standards  for  drinking  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food  and  residential 
uses.  In  calculating  a  DWLOC,  the 
Agency  determines  how  much  of  the 
acceptable  exposure  (i.e.,  the  PAD)  is 


available  for  exposure  through  drinking 
water  [e.g.,  allowable  chronic  water 
exposure  (mg/kg/day)  s  cPAD  •  (average 
food  +  residential  exposure)].  This 
allowable  exposure  through  drinking 
water  is  used  to  calculate  a  DWLOC. 

A  DWLOC  will  vary  depending  on  the 
toxic  endpoint,  drinking  water 
consumption,  and  body  weights.  Default 
body  weights  and  consumption  values 
as  used  by  the  USEPA  Office  of  Water 
are  used  to  calculate  DWLOCs:  2L/70  kg 
(aduh  male),  2L/60  kg  (adult  female), 
and  lL/10  kg  (child).  Defauh  body 
weights  and  drinking  water 
consumption  values  vary  on  an 
individual  basis.  This  variation  will  be 
taken  into  account  in  more  refined 
screening-level  and  quantitative 
drinking  water  exposure  assessments. 
Different  populations  will  have  different 
DWLOCs.  Generally,  a  DWLOC  is 
calculated  for  each  type  of  risk 
assessment  used:  acute,  short-term, 
intermediate-term,  chronic,  and  cancer. 

When  EECs  for  surface  water  and 
groundwater  are  less  than  the  calculated 
DWLOCs.  OPP  concludes  with 
reasonable  certainty  that  exposures  to 
the  pesticide  in  drinking  water  (when 
considered  along  with  other  sources  of 
exposure  for  which  OPP  has  reliable 
data)  would  not  result  in  unacceptable 
levels  of  aggregate  human  health  risk  at 
this  time.  Because  OPP  considers  the 
aggregate  risk  resulting  from  multiple 
exposure  pathways  associated  with  a 
pesticide's  uses,  levels  of  comparison  in 
drinking  water  may  vary  as  those  uses 
change.  If  new  uses  are  added  in  the 
future,  OPP  will  reassess  the  potential 
impacts  of  residues  of  the  pesticide  in 
drinking  water  as  a  part  of  the  aggregate 
risk  assessment  process. 

1.  Acute  risk.  Using  the  exposure 
assumptions  discussed  in  this  unit  for 
acute  exposure,  the  acute  dietary 
exposure  from  food  to  fenamidone  will 
occupy  4%  of  the  aPAD  for  the  U.S. 
population,  4%  of  the  aPAD  for  females 
and  13-50  and  4%  of  the  aPAD  for 
children  7-12  years  old.  Children  are 
the  population  with  the  greatest 
potential  for  exposure  to  fenamidone.  In 
addition,  there  is  potential  for  acute 
dietary  exposure  to  fenamidone  in 
drinking  water.  After  calculating 
DWLOCs  and  comparing  them  to  the 
EECs  for  surface  and  ground  water,  EPA 
does  not  expect  the  aggregate  exposure 
to  exceed  100%  of  the  aPAD,  as  shown  . 
in  the  following  Table  4: 
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1    Table  4.— Aggregate  Risk  Assessment  for  Acute  Exposure  to  Fenamidone 

{        Population  Subgroup 

aPAD  (mg/ 
kg/day) 

Food  Expo- 
sure (mg/kg/ 
day 

Surface 

Water  EEC 

(PPb) 

Ground 

Water  EEC 

(PPb) 

Acute 

DWLOC 

(PPb) 

U.S.  population 

0.43 

0.017 

49.7 

45.4 

14,000 

All  infants  less  than  1  year  old 

0.43 

0.000 

49.7 

45.4 

4,300 

Children  (1-6  years  old) 

0.43 

0.016 

49.7 

45.4 

4,100 

Children  (7-12  years  old) 

0.43 

0.019 

49.7 

45.4 

4,100 

Females  (13-50  years  old) 

0.43 

0.019 

'49.7 

45.4 

12,000 

2.  Chronic  risk.  Using  the  exposure 
assumptions  described  in  this  unit  for 
chronic  exposure,  EPA  has  concluded 
that  exposure  to  fenamidone  from  food 
will  utilize  10  %  of  the  cFAD  for  the 
U.S.  population,  <1  %  of  the  cPAD  for 


all  infants  <1  year  old  and  10  %  of  the 
cPAD  for  children  7-12  years  old.  There 
are  no  residential  uses  for  fenamidone. 
In  addition,  there  is  potential  for 
chronic  dietary  exposure  to  fenamidone 
in  drinking  water.  After  calculating 


DWLOCs  and  comparing  them  to  the 
EECs  for  surface  and  ground  water,  EPA 
does  not  expect  the  aggregate  exposure 
to  exceed  100%  of  the  cPAD,  as  shown 
in  the  following  Table  5: 


Table  5.— Aggregate  Risk  Assessment  for  Chronic  (Non-  Cancer)  Exposure  to  Fenamidone 


Population  Subgroup 


U.S.  Population 


All  infants  less  than  1  year  old 


ChiWren  7  to  12  years  old 


Females,  13-50  years  old 


cPAD  mg/ 
kg/day 


0.01 


0.01 


0.01 


0.01 


Food  Expo- 
sure 


0.0009 


0.00002 


0.001 


0.001 


Surface 

Water  EEC 

(PPb) 


8.9 


8.9 


8.9 


8.9 


Ground 

Water  EEC 

(PPb) 


45.4 


45.4 


45.4 


45.4 


Chronic 

DWLOC 

(PPb) 


320 


100 


90 


270 


3.  Short-term  risk  and  intermediate- 
term  risk.  Short-term  and  intermediate- 
term  aggregate  exposure  take  into 
account  residential  exposure  plus 
chronic  exposure  to  food  and  water 
(considered  to  be  a  background   ' 
exposure  level). 

Fenamidone  is  not  registered  for  use 
on  any  sites  that  would  result  in 
residential  exposure.  Therefore,  short- 
and  intermediate-  term  risk  assessments 
were  not  performed. 

4.  Aggregate  cancer  risk  for  U.S. 
population.  Fenamidone  is  not  likely  to 
be  carcinogenic. 

5.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  the  general 
population,  and  to  infants  and  children 
from  aggregate  exposure  to  fenamidone 
residues.  j 

IV.  Other  Considerations 

A.  Analytical  Enforcement  Methodology 

Livestock  tolerances  for  residue  of 
fenamidone  are  not  currently  necessary; 
therefore,  information  pertaining  to  a 
livestock  enforcement  method  is  not 
relevant  to  the  current  petition. 

Fenamidone,  RPA  408056,  RPA 
717979  and  RPA  405862  were  tested 


through  FDA  Multiresidue  Method  of 
Protocols.  Residues  of  fenamidone  and 
all  three  metabolites  were  completely 
recovered  using  Protocol  D.  Low 
recoveries  of  fenamidone  were  observed 
from  Protocols  E  (31%)  and  F  (54%). 
Metabohtes  RPA  408056,  RPA  717879, 
and  RPA  405862  were  not  recovered 
using  Protocols  E  and  F.  Protocol  B  was 
not  tested  because  fenamidone  and  its 
metabolites  are  not  acids  or  phenols, 
and  Protocol  A  was  not  fully  tested 
because  the  compounds  were  not  found 
to  naturally  fluoresce.  These  data  have 
been  forwarded  to  the  FDA  for  further 
evaluation.  Adequate  method 
validation,  radiovalidation,  and 
independent  laboratory  validation  of  the 
petitioner  proposed  LC/MS/MS 
enforcement  method  have  been 
received.  The  proposed  enforcement 
method  has  been  forwarded  to  the  AGB 
for  petition  method  validation.  The 
registrant  must  make  any  modifications 
to  the  proposed  enforcement  methods 
that  the  Agency  finds  necessary  during 
its  validation  of  the  methods.  A 
successful  PMV  is  necessary  before  this 
method  can  be  employed  as  an 
enforcement  method.  Upon  successful 
completion  of  the  validation,  the 
method  will  be  forwarded  to  FDA  for 


publication  for  future  revision  of  the 
Pesticide  Analytifcal  Manual,  Vol-II 
(Prior  to  publication  and  upon  request, 
the  method  will  be  available  from  the 
Analjrtical  Chemistry  Branch  (ACB), 
BEAD  (75053).  Contact  Francis  D. 
Griffith,  telephone  (410)  305-2905,  e- 
mail:griffith.francis@epa.gov.  Analjrtical 
standards  are  also  available  from  the 
EPA  National  Repository  at  the  same 
location. 

Adequate  enforcement  methodology 
(example — gas  chromotography)  is 
available  to  enforce  the  tolerance 
expression.  The  method  may  be 
requested  from:  Calvin  Furlow,  PRRIB. 
IRSD  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Peimsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
number:  (703)  305-5229;  e-mail  address: 
furlow.calvin@epa.gov. 

B.  International  Residue  Limits 

CODEX,  Canada,  and  Mexico  do  not 
have  maximum  residue  limits  (MRLs) 
for  residues  of  fenamidone,  in/on  head 
lettuce  or  leaf  lettuce. 

V.  Conclusion 

Therefore,  the  tolerance  is  established 
for  residues  of  (4H-Imidazol-4-one,  3,5- 
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dihydro-5-methyl-2-(methylthio)-5- 
phenyl-3-(phenylamino)-,  (S)-), 
fenamidone,  in  or  on  head  lettuce  at  15 
ppm  and  leaf  lettuce  at  20  ppm. 

VI.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA.  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996.  EPA  will 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  from  the  requirement  of  a 
tolerance  issued  by  EPA  under  new 
section  408(d),  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  control 
number  OPP-2002-0229  in  the  subject 
line  on  the  first  page  of  your 
submission.  All  requests  must  be  in 
writing,  and  must  be  mailed  or 
delivered  to  the  Hearing  Clerk  on  or 
before  November  26,  2002. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  siunmary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
coimection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 


Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900C), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460.  You  may  also  deliver  your 
written  request  to  the  Office  of  the 
Hearing  Clerk  in  Rm.  104,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Hwy.,  Arlinton, 
VA.  The  Office  of  the  Hearing  Clerk  is 
open  bom  8  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Office  of  the  Hearing  Clerk  is  (703)  603- 
0061. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33{m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  Hollins,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  VI. A.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.2.  Mail  your 
copies,  identified  by  docket  control 
number  OPP-2002-0229,  to:  Public 
Information  and  Records  Integrity 
Branch,  Information  Resources  and 
Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave..,NW.,  Washington,  DC  20460.  In 
person  or  by  courier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
I.B.2.  You  may  also  send  an  electronic 
copy  of  your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCH 
file  format  and  avoid  the  use  of  special 


characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 
ASCII  file  format.  Do  not  include  any 
CBI  in  your  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  yo\u 
request  at  many  Federal  Depository 
Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual   - 
issues(8)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.J32). 

Vn.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  a  tolerance 
imder  FFDCA  section  408(d)  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (0MB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4, 1993).  Because  this  rule  has 
been  exempted  from  review  under 
Executive  Order  12866  due  to  its  lack  of 
significance,  this  rule  is  not  subject  to 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  (66  FR  28355,  May 
22,  2001).  This  final  rule  does  not 
contain  any  information  collections 
subject  to  0MB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  aeq..  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfiinded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104-4).  Nor  does  it  require  any 
special  considerations  under  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629.  February  16, 
1994):  or  0MB  review  or  any  Agency 
action  under  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23,  1997). 
This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  piu-suant  to  section 
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12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  petition 
under  FFDCA  section  408(d).  such  as 
the  toler^ce  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  In  addition,  the 
Agency  has  determined  that  this  action 
will  not  have  a  substantial  direct  effect 
on  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255.  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accoxmtable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n)(4). 
For  these  same  reasons,  the  Agency  has 
determined  that  this  rule  does  npt  have 
any  "tribal  implications"  as  described 
in  Executive  Order  13175,  entitled 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (65  FR 
67249.  November  6,  2000).  Executive 
Order  13175,  requires  EPA  to  develop 
an  accoimtable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
'  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 
relationship  between  the  Federal 


Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

vm.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the  . 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  nUe"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  September  13.  2002. 
James  Jones, 

Acting  Director,  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q).  346(a)  and 
374. 

2.  Section  180.579  is  added  to  read  as 
follows: 

§  1 80.579    Fenamidone;  tolerances  for 
residues. 

(a)  General.  Tolerances  are 
established  for  residues  of  fenamidone 
(4H-Imidazol-4-one,  3,5-dihydro-5- 
methyl-2-(methylthio)-5-phenyl-3 
(phenylamino)-,  (S)-)  ft'om  the 
application  of  the  fungicide  fenamidone 
on  the  following  raw  agricultural 
commodities: 


Commodity 

Parts  per  million 

Lettuce,  head 

Lettuce,  leaf 

ISppm 
20ppm 

(b)  Section  18  emergency  exemptions. 
[Reserved] 


(c)  Tolerances  with  regional 
registrations.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

[FR  Doc.  02-24652  Filed  9-26-02;  8:45  am] 

BiUING  CODE  6560-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[OPP-2002-0193:  FRL-7199-8] 

Cyfluthrin;  Pesticide  Tolerance 

AGENCY:  Enviroiunental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes 
tolerances  for  residues  of  cyfluthrin  in 
or  on  soybean,  seed;  soybean,  forage; 
soybean,  hay;  com,  field,  forage;  com, 
field,  stover  and  com,  pop,  stover;  grain, 
cereal,  group;  com,  field,  refined  oil; 
com,  field,  milled  byproduct;  grain, 
aspirated  fractions;  wheat  milled 
b5?products,  except  flour;  rice,  hulls; 
rice,  bran;  barley,  bran,  oat,  bran  and 
rye,  bran;  milk;  milk,  fat;  cattle,  fat,  goat, 
fat,  hog,  fat.  horse,  fat  and  sheep,  fat; 
mustard  greens;  lettuce,  leaf;  lettuce, 
head;  brassica,  head  and  stem, 
subgroup;  pea,  southern,  succulent;  and 
pea,  dry.  Bayer  Corporation  and  the 
Interregional  Research  Project  Number  4 
(IR-4)  requested  these  tolerances  under 
the  Federal  Food,  Dmg,  and  Cosmetic 
Act  (FFDCA),  as  amended  by  the  Food 
Quality  Protection  Act  (FQPA)  of  1996. 
DATES:  This  regulation  is  effective 
September  27,  2002.  Objections  and 
requests  for  "hearings,  identified  by 
docket  ID  number  OPP-2002-0193, 
must  be  received  on  or  before  November 
26,  2002. 

ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  in  person,  or  by  courier.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  VI.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  your  objections 
and  hearing  requests  must  identify 
docket  ID  number  OPP-2002-0193  in 
the  subject  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Susan  Stanton,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Permsylvania  Ave..  NW.. 
Washington.  DC  20460-0001;  telephone 
number:  (703)  305-5218;  e-mail  address: 
stanton.susan@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
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I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Categories 

NAICS 
codes 

Examples  of  poten- 
tially affected  enti- 
ties     ^ 

Industry 

111 
112 
311 
3?,S3J> 

Crop  production 
Animal  production 
Food  manufac- 
turing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  OtherRelated 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  docimient,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  tiiis 
document,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  imder  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directiy  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  A  frequentiy 
updated  electronic  version  of  40  CFR 
part  180  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/ 
cfrhtinl_00/TiUe_40/40cfr  180_00.html.  a 
beta  site  currently  under  development. 
To  access  the  OPPTS  Harmonized 
Guidelines  referenced  in  this  document, 
go  directly  to  the  guidelines  at  http:// 
www.epa.gov/opptsfrs/home/ 
guidelin.htm. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  ID  number  OPP- 
2002-0193.  The  official  record  consists 
of  the  dociunents  specifically  referenced 


in  this  action,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  Confidential 
Business  Information  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  doctmients  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2,  1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  nimiber 
is  (703)  305-5805. 

n.  Background  and  Statutory  Findings 

In  the  Federal  Register  of  November 
20,  1998  (63  FR  64484-64489)  (FRL- 
6030-9);  March  1,  2000  (65  FR  11052- 
11057)  (FRL-6489-9);  and  April  4,  2001 
(66  FR  17887-17891)  (FRL-6772-5), 
EPA  issued  notices  pursuant  to  section 
408  of  the  FFDCA,  21  U.S.C.  346a,  as 
amended  by  FQPA  (Public  Law  104- 
170),  announcing  the  filing  of  pesticide 
petitions  (PP  8F5023,  5F4475,  and 
0F6084)  by  Bayer  Corporation,  and  (PP 
0E6184  and  PP  0E6075)  by  the  IR-4. 
These  notices  included  simunaries  of 
the  petitions  prepared  by  Bayer 
Corporation,  the  registrant.  There  were 
no  comments  received  in  response  to 
the  notice  of  filings. 

These  petitions  requested  that  40  CFR 
180.436  be  amended  by  establishing 
tolerances  for  residues  of  the  insecticide 
cyfluthrin,  cyano  (4-fluoro-3- 
phenoxyphenyl)  methyl-3-(2,2- 
didichloroethenyl)-2,2-dimethyl- 
cyclopropane-carboxylate,  as  follows: 

1.  PP  8F5023  proposed  establishment 
of  tolerances  for  soybean,  bean  at  0.03 
ppm;  soybean,  forage  at  8.0  ppm; 
soybean,  hay  at  4.0  ppm;  field  com 
forage  at  3.0  ppm;  and  field  com,  fodder 
at  6.0  ppm. 

2.  PP  5F4475  proposed  establishment 
of  tolerances  for  cereal  grains  group; 
com,  starch;  com,  refined  oil  (wet 
milling);  com,  flour;  com,  refined  oil 
(dry  milling);  wheat,  bran:  com,  milled 
byproducts;  rice,  hulls;  and  wheat, 
milled  by-products  at  2.0,  3.0, 12,  4.0, 
15,  3.0,  4.0,  9.0,  and  3.0  ppm, 
respectively. 

3.  PP  0F6084  proposed  establishment 
of  tolerances  for  mustard  greens,  greens; 
lettuce,  head;  lettuce,  leaf;  and  head  and 
stem  brassica  subgroup  (5A)  at  7.0,  2.0, 
3.0,  and  2.0  ppm,  respectively. 


4.  PP  0E6164  proposed  establishment 
of  a  tolerance  for  southern  pea  at  0.23 
ppm. 

5.  PP  0E6075  proposed  establishment 
of  a  tolerance  for  diy  peas  (pigeon  peas, 
chickpeas/garbanzo  beans,  lentils)  at 
0.05  ppm. 

In  the  Federal  Register  of  May  24, 
2002  (67  FR  36596-36598)  (FRL-7178- 
2),  EPA  issued  a  notice  pursuant  to 
section  408  of  the  FFDCA,  21  U.S.C. 
346a,  as  amended  by  FQPA  (Public  Law 
104-170),  announcing  the  amended 
filing  of  PP  0F6084  by  Bayer 
Corporation.  The  amended  petition 
requested  that  the  proposed  tolerance 
for  the  head  and  stem  brassica  subgroup 
(5A)  be  increased  from  2.0  ppm  to  2.5 
ppm.  There  were  no  changes  in  the 
proposed  tolerances  for  mustard  greens, 
greens;  lettuce,  head;  or  lettuce,  leaf.  . 
There  were  no  comments  received  in 
response  to  the  amended  notice  of 
filing. 

Based  on  EPA's  review,  the  petitions 
described  in  Unit  II.  were  revised  by  the 
petitioners  (Bayer  Corporation  and  IR-4) 
to  propose  tolerances  for  residues  of 
cyfluthrin  in  or  on  soybean,  seed  at  0.03 
ppm;  soybean,  forage  at  8.0  ppm; 
soybean,  hay  at  4.0  ppm;  com,  field, 
forage  at  3.0  ppm;  com,  field,  stover  and 
com,  pop,  stover  at  6.0  ppm;  grain, 
cereal,  group  at  4.0  ppm^  com,  field, 
refined  oil  at  30  ppm;  com,  field,  milled 
byproduct  at  7.0  ppm:  grain,  aspirated 
fractions  at  600  ppm;  wheat  milled 
byproducts,  except  flour  at  5.0  ppm; 
rice,  hulls  at  18  ppm;  rice,  bran  at  6.0 
ppm;  barley,  bran,  oat,  bran  and  rye, 
bran  at  5.0  ppm;  milk  at  1.0  ppm;  milk, 
fat  at  30  ppm;  cattle,  fat,  goat,  fat,  hog, 
fat,  horse,  fat  and  sheep,  fat  at  10  ppm; 
mustard  greens  at  7.0  ppm;  lettuce,  leaf 
at  3.0  ppm;  lettuce,  head  at  2.0  ppm; 
brassica,  head  and  stem,  subgroup  at  2.5 
ppm;  pea,  southern,  succulent  at  0.25 
ppm;  and  pea,  dry  at  0.15  ppm. 

Although  EPA  requested  a  number  of 
■  changes  to  the  initial  petitions,  the 
nature  of  the  changes  (i.e.,  clarification  ' 
and  correction  of  commodity  terms  and 
changes  in  tolerance  levels)  are  not 
considered  significant.  Therefore.  EPA 
is  issuing  this  as  a  final  action. 

EPA  is  also  revising  or  deleting 
existing  tolerances  for  cyfluthrin  that 
are  superseded  or  no  longer  needed, 
correcting  administrative  errors  in 
existing  tolerances,  and  updating 
tolerance  terminology  as  follows: 

1 .  Tolerances  for  residues  of 
cyfluthrin  in  or  on  com,  forage  and 
fodder,  field  and  pop  at  0.01  ppm;  com, 
grain,  field  and  pop  at  0.01  ppm; 
aspirated  grain  fractions  at  300  ppm; 
milkfat  (reflecting  0.5  ppm  in  whole 
milk)  at  15.0  ppm;  sorghum,  grain  at  4.0 
ppm;  and  fat  of  cattle,  goats,  hogs. 
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horses,  and  sheep  at  5.0  ppm  are  being 
revised  or  replaced  as  appropriate  to 
reflect  the  new  commodity  terms  and 
tolerance  levels  specified  in  Unit  II. 

2.  Time-limited  tolerances  established 
for  residues  of  cyfluthrin  in  or  on 
barley,  oat  and  wheat  grain  at  2.0  ppm 
and  fat  of  cattle,  goat,  hog,  horse,  and 
sheep  at  6.0  ppm  in  connection  with 
section  18  emergency  exemptions 
granted  by  EPA  are  no  longer  needed 
and  are  being  deleted. 

3.  Administrative  errors  in  existing 
tolerances  for  radishes,  sweet  com 
forage  and  sweet  com  fodder  are  being 
corrected  as  follows:  The  existing 
tolerance  for  residues  of  cyfluthrin  in  or 
on  radishes  at  1.0  ppm  is  being  revised 
to  specify  the  commoditiy  as  "radish, 
roots."  The  existing  tolerances  for  com, 
sweet,  fodder  at  15  ppm  and  com, 
sweet,  forage  at  30  ppm  were 
inadvertantly  reversed.  They  are  being 
corrected  and  the  commodity 
terminology  is  being  updated  to  read 
"com,  sweet,  stover"  at  30  ppm  and 
"com,  sweet,  forage"  at  15  ppm. 

4.  Commodity  terms  for  existing 
tolerances  are  being  updated  to  conform 
to  the  ciurent  Food  and  Feed 
Commodity  Vocabulary.  The 
Vocabulary  data  base  is  available  on  the 
EPA  intemet  site  at  the  following 
address:  http://www.epa.gov/pesticides/ 
foodfeed/  

Section  408{b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2KA)(ii)  of  the  FFDCA 
defines  "safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 


pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposiue.  Section 
408(b)(2)(C)  of  the  FFDCA  requires  EPA 
to  give  special  consideration  to 
exposure  of  infants  and  children  to  the 
pesticide  chemical  residue  in 
establishing  a  tolerance  and  to  "ensiue 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  from  aggregate  exposure  to  the 
pesticide  chemical  residue...." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory  _ 
requirements  of  section  408  of  the 
FFDCA  and  a  complete  description  of 
the  risk  assessment  process,  see  the  final 
mle  on  Bifenthrin  Pesticide  Tolerances 
(62  FR  62961,  November  26, 1997) 
(FRL-5754-7). 

m.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D) 
of  the  FFDCA,  EPA  has  reviewed  the 
available  scientific  data  and  other 
relevant  information  in  support  of  this 
action.  EPA  has  sufficient  data  to  assess 
the  hazards  of  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2)  of  the 
FFDCA,  for  a  tolerance  for  residues  of 
cyfluthrin  on  soybean,  seed  at  0.03  ppm; 
soybean,  forage  at  8.0  ppm;  soybean, 
hay  at  4.0  ppm;  com,  field,  forage  at  3.0 
ppm;  com,  field,  stover  and  com,  pop, 
stover  at  6.0  ppm;  grain,  cereal,  group  at 
4.0  ppm;  com,  field,  refined  oil  at  30 


ppm;  com,  field,  milled  byproduct  at 
7.0  ppm;  grain,  aspirated  fractions  at 
600  ppm;  wheat  milled  byproducts, 
except  flour  at  5.0  ppm;  rice,  hulls  at  18 
ppm:  rice,  bran  at  6.0  ppm;  barley,  bran, 
oat,  bran  and  rye,  bran  at  5.0  ppm;  milk 
at  1.0  ppm;  milk,  fat  at  30  ppm;  cattle, 
fat.  goat,  fat,  hog.  bt.  horse,  fat  and 
sheep,  fat  at  10  ppm;  mustard  greens  at 
7.0  ppm;  lettuce,  leaf  at  3.0  ppm; 
lettuce,  head  at  2.0  ppm;  brassica.  head 
and  stem,  subgroup  at  2.5  ppm;  pea, 
southern,  succulent  at  0.25  ppm;  and 
pea,  dry  at  0.15  ppm.  EPA's  assessment 
of  exposiues  and  risks  associated  with 
establishing  the  tolerances  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  thefr 
validity,  completeness,  and  reliability  as 
well  as  the  relationship  of  the  results  of 
the  studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consiuners,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  cyfluthrin  and  its 
enriched  isomer,  beta-c^uthrin  are 
discussed  in  Table  1  of  this  unit  as  well 
as  the  no-observed-adverse-effect-level 
(NOAEL)  and  the  lowest-observed- 
adverse-effect-level  (LOAEL)  fitjm  the 
toxicity  studies  reviewed. 

Beta-cyfluthrin  is  an  enriched  isomer 
of  cyfluthrin.  Bridging  data  on  beta- 
cyfluthrin  were  submitted  so  that  the 
toxicity  of  beta-cyfluthrin  could  be 
compared  with  that  of  cyfluthrin  and 
the  data  bases  could  be  combiaed  to 
form  one  complete  data  base  for  both 
chemicals. 
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Table  1.— Subchronic,  Chronic,  and  Other  Toxicity 


UMI 


Guideline  No. 

Study  Type 

Results  (NOA£L/LOAEL  in  milligram/kilogram/day  (mg/kg/day)) 

870.3100 

90-Oay  oral  toxicity— rats 
Beta-cyfluthrin  (99.7%  active  in- 
gredient (a.i.)) 

NOAEL  =  9.5/10.9  male/female  (M/F) 

LOAEL  =  37.0/43.0  (M/F)  based  on  gait  abnonnaHties,  necrosis  in  head 
and  neck  region,  mortality  (2),  decreased  body  ¥veight  gain. 

870.3100 

90-Day  oral  toxicity — rats 
Cyfluthrin  (84.2%  a.i.) 

NOAEL  >  22.3/28.0  for  males  and  females  LOAEL  not  established 

870.3150 

90-Day  oral  toxicity— dogs 
Beta-cyfluthrin  (99%  a.i.) 

LOAEL  =  13.9/15.4  (M/F)  based  on  gait  abnonnalities  (both  sexes),  vom- 
iting (both  sexes)  and  suggestive  decrease  in  body  weight  gain 

870.3200 

21/28-Day  dennal  toxicity— rats 
Cyfluthrin  (95.5%) 

Dennal  NOAEL  =  113 
Systemic  NOAEL  =  376 

Demial  LOAEL  =  376  based  on  gross  and  histological  skin  lesions. 
Systemic  LOAEL  =  1077  based  on  decreased  food  consumption,  red  nasal 
discharge  and  urine  staining. 

• 

- 

- 

Guideline  No. 

Study  Type 

Results  (NOAEULOAEL  in  milligram/kilogranVday  (mg/kg/day)) 

Non-guideline 

28-Day  oral  toxicity 
Cyfluthrin 

NOAEL  =  15.0  (males  &  females)  based  on  minimal  decrease  in  bkxxj 
glucose. 

LOAEL  =  50  based  on,  gait  abnormalities,  salivation,  nervousness,  de- 
crease in  t>ody  weight,  food  consumption,  changes  in  hematological, 
clinical  chem.  &  urinalysis  parameters,  increases  in  selected  organ  wts., 
cytoplasmic  swelling  of  glandular  epithelium  of  submaxillary  gland,  mini- 
mal degrees  of  fiber  degeneration  in  sciatic  nerve  (#  not  reported)  which 
disappeared  after  recovery  period. 

870.3465 

90-Day       inhalation       toxicity 

study— rats 
Cyfluthrin  (94.9%  a.i.) 

NOAEL  =  0.00009  mg/ltter  (L)  (0.02  mg/kg/day;  both  sexes) 
LOAEL  =  0.00071   mg/L  (0.16  mg/kg/day)  based  on  decreased  body 
weights  and  body  weight  gains  in  males  and  clinical  signs  in  females 

Non-guideline 

4-Week       inhalation       toxicity 

study — rats 
Cyfluthrin  (93.8%  a.i.) 

NOAEL  =  0.00044  mo/L  (0.12  mo/kg/day;  males  &  females) 
LOAEL  =  0.006  mg/L  (1.6  mg/kg/day;  males  &  females)  based  on  de- 
creases in  body  weight  and  body  weight  gain  in  males,  hypothermia,  re- 
duction in  leukocyte  counts  (F)  and  low  serum  protein. 

Non-guideline 

4-Week     sut>acute     inhalation 

study— rat 
Beta-cyfluthrin  (97.9%  a.i.) 

NOAEL  =  0.00026  mg/L  (0.07  mg/kg/day) 

LOAEL  -  0.0027  m^/L   (0.73  mg/kg/day)   based  on   decreased   body 
weights,  9  urine  pH  in  males 

Non-guideline 

5-Day    range-finding    inhalation 

study— rat 
Beta-cyfluthrin  (98%  a.l.) 

NOAEL  =  0.00025  mg/L  (0.07  mg/kg/day) 

LOAEL  =  0.0038  m^  (1.03  mg/kg/day)  based  on  unpreened  hair  coat, 
piloerection,  hepatoid  fod  in  lungs. 

Non-guideline 

28-Day  dog  feeding  study 
Beta-cyfluthrin 

NOAEL  =  2.0  (both  sexes) 

LOAEL  -  8.0  based  on  impaired  movement  and  conjunctival  irritation. 

870.3700 

Prenatal   developmental   toxicity 

study— rats 
Beta-cyfluthrin  (96.5-97.3%) 

Maternal  NOAEL  =  3 

Developmental  NOAEL  =  10 

Maternal  LOAEL  -  10  based  on  reduced  body  weight  gain  and  reduced 
food  consumption  with  post-treatment  recovery. 

Developmental  LOAEL  -  40  based  on  reduced  fetal  body  weights  and  in- 
creased skeletal  variations. 

870.3700 

Prenatal   developmental   toxteity 

study — rats 
Cyfluthrin  (93.4%) 

Maternal  NOAEL  >  10  mg/kg/day 
Maternal  LOAEL  not  established 

Developmental  NOAEL  >  10  mg/kg/day  developmental  LOAEL  not  estab- 
lished 

870.3700 

Prenatal  developmental  toxteity— 

rabbits 
Cyfluthrin  (96%  a.i.) 

Maternal  NOAEL  =  20.0 

Developmental  NOAEL  =  180.0 

Maternal  LOAEL  =  60.0  based  on  decreased  body  weight  gain  and  food 

consumption  during  the  dosing  period 
Developmental  LOAkL  >  180  mg/kg/day            ^ 

870.3700 

Prenatal   devek)pmental   toxk% 

via  inhalation-rat 
Cyfluthrin  (96.2%) 

Maternal  NOAEL  <0.00046  mg/L  (<  0.125  mg/kg/day) 

Developmental  NOAEL  =  0.00046  mg/L  (0.125  mo/kg/day) 

Maternal  LOAEL  =  0.00046  mg/L  (0.125  mg/kg/day)  based  on  decreased 

body  weight  gain  and  relative  food  efficiency 
Developmental  LOAEL  -  0.00255  mg/L  (0.692  mg/kg/day)  based  on  re- 
duced fetal  and  placental  weights  and  reduced  ossification  in  phalanx, 
nf)etacarpals,  vertebrae 

870.3700 

Prenatal   developmental   toxteity 

via  inhalation — rat 
Cyfluthrin  (92.9%  and  93%)  2 

studies  combined 

Combined  maternal  NOAEL  =  0.001 1  mg/L  (0.299  mg/kg/day 
Developmental  NOAEL  =  0.00059  mg/L  (0.160  mg/kg/day) 
Combined  maternal  LOAEL=  0.0047  mg/L  (1 .277  mg/kg/day)  based  on  re- 
duced motility,  dyspnea,  pikwrection,  ungroomed  coats,  eye  irritation 
Developmental  LOAEL  =  0.0011  mg/L  (0.299  mg/kg/day)  based  on  in- 
creased incidence  of  runts  and  skeletal  anomalies  in  sternum. 

Non-guideline 

7-Day  postnatal  inhalation  study 
(both  pups  &  dams)  in  mice 
with  spontaneous  motor  activ- 
ity measurements 

Cyfluthrin  (96.8%) 

Maternal  NOAEL  -  0.058  mg/L  (24.0  mg/kg/day;  highest  dose  tested 

(HDT) 
Offspring  NOAEL  =  0.006  mg/L  (2.48  mg/kg/day) 
MatemaT  LOAEL  >  0.058  mg/L  (>  24.0  rno/ko/day) 
Offspring  LOAEL  =  0.015  nrig/L  (6.21  mg/kg/day)  based  on  clinical  signs  of 

toxicity  and  spontaneous  motor  activity  observed  in  females  4  months 

after  exposure. 
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Guideline  No. 


870.3800 


Non-guideline 


Non-guideline 


Non-guideline 


870.4100 


870.4100 


870.4100 


870.4200 


870.4200 


870.4300 


870.4300 


870.5100 


870.5100 


870.5100 
870.5500 


Study  Type 


Reproduction  and  fertility  effects 

study — rat  (dietary) 
Cyfluttirin  (95.4%  a.i.) 


"Supplemental"  2-generation  re- 
production study — rat  (1997) 
Cyfluthrin  (95.5%  a.i.) 


Pilot   1 -generation   reproduction 

study — rat 
Cyfluthrin  (95.7-96.2%  a.i.) 


Multigeneration 

study— rats 
9yfluthrin 


reproduction 


Chronic  toxicity— feeding  study- 
dog 
Cyfluthrin  (94.9-95.1%  a.i.) 


Chronic  toxicity— feeding  study— 

dbg 
Cyfluthrin  50% 


Chronic    toxicity — 6-month    dog 

feeding  study 
Cyfluthrin 


Carcinogenicity  feeding   study — 

mice 
Cyfluthrin  (93.9%  a.i.) 


Results  (NOAELAOAEL  in  /nilligram/kilogram/day  (mg/kg/day)) 


Parental  NOAEL  =  Parental:  3/4  (M/F) 

Offspring  NOAEL  =  7  (M/F) 

Parental  LOAEL  =  9/10  (M/F)  based  on  reductions  In  body  weights  and 

food  consumption. 
Offspring  LOAEL  =  19  based  on  coarse  tremors  in  pups  during  lactation 

and  decreases  in  mean  litter  weight . 


Systemic  parental  NOAEL  =  3.8/4.2 

Systemic  offspring  NOAEL  =  3.8/4.2  (Male/Female) 

Systemic  parental  LOAEL  >  3.8/4.2 

Systemic  offspring  LOAEL  >  3.8/4.2  (Male/Female) 


Parental  systemic  NOAEL  =  22.9 

Offspring  systemic  NOAEL  =  7.8 

Parental  systemic  LOAEL  =  59.6  based  on  hind  leg  splay,  ataxia,  reduc- 
tion in  body  weight  gain. 

Pup  systemic  LOAEL  =  22.9  based  on  tremors  during  lactation  and  pup 
weight  decreases. 


Parental  NOAEL  =  12.3/15.1 
Offspring  NOAEL  =  5.4 

Parental  LOAEL  =  37.2/48.5  based  on  decreased  body  weight  gain. 
Offspring  LOAEL  =15.1  based  on  decreased  viability  during  lactation  pe- 
riod and  decreased  body  weight  gains 


NOAEL  =  2.43/3.61  (M/F) 

LOAEL  =  10.64/10.74  (M/F)  based  on  clinical  signs,  gait  abnomialities, 
and  abnomial  postural  reactions  in  males  and  females. 


NOAEL  =  4.0  (males  &  females) 

LOAEL  =  16.0  (males  &  females)  based  on  gait  abnormalities,  vomiting, 
liquid  feces,  decreased  body  weights  (males). 


NOAEL  =  5.0  (males  &  females) 

LOAEL  =  15.0  (males  &  females).  Gait  abnormalities,  arching  backs,  vom- 
iting, diantiea. 


Carcinogenicity  feeding   study- 
mice 
Cyfluthrin  (49.7-51.0%  a.i.) 


Combined    chronic    toxicity/car- 
cinogenicity feeding  study — rat 
Cyfluthrin  (94.7%  a.i.) 


Combined    chronic    toxicity/car- 
cinogenicity feeding  study — rat 
Cyfluthrin  (49.7-51 .0%) 


Gene  mutation — bacterial  re- 
1  verse  mutation  assay  with 
'  cyfluthrin 


Gene    mutation — yeast    reverse 
mutation  assay  with  cyfluthrin 


NOAEL  =  31.9  (males)  and  140.6  (females) 

LOAEL  =  114.8  (males)  based  on  ear  skin  lesions  and  reduced  body 

weight  gains.  309.7  (females)  based  on  clinical  signs;  macroscopic  and 

microscopic  pathology  findings;  and  reduced  body  weights,  body  weight 

gains,  and  food  consumption. 
Under  the  conditions  of  this  study,  there  was  no  evidence  of  carcinogenic 

potential. 


No  evidence  of  carcinogenic  potentialstudy  not  acceptable  for  chronic  tox- 
icity 


NOAEL  =  2.6  (males),  3.3  (females) 

LOAEL  =11.6  (males),  14.4  (females)  based  on  overall  declines  in  body 

weight  gain  by  12  and  10%  in  males  and  females,  respectively. 
No  carcinogenic  effects. 


NOAEL  =  6.19  (males),  8.15  (females) 

LOAEL  =  19.20  (M),  25.47  (F)  based  on  decreased  body  weights  and 
body  weight  gains.  No  carcinogenic  effects. 


No  increases  in  reverse  mutations  with  and  without  activation 


Gene  mutation — bacterial  re- 
verse mutation  assay  with 
cyfluthrin 

Bacterial  ONA  damage  with 
cyfluthrin 


No  increase  in  number  of  revertants  with  SI  38  cultures  increase  in  num- 
ber of  revertants  with  S21 1  culture  but  not  dos^-related;  no  increase  in 
number  of  revertants  when  assay  repeated 


In  rec-assay,  no  inhibition  at  doses  of  100-10,000  ng/disk  in  reverse  muta- 
tion assay,  no  increase  in  number  of  revertant  colonies,  with  and  without 
activation 
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Table  1.— Subchronic,  Chronic,  and  Other  Toxicity— Continued 


Guideline  No. 

Study  Type                                       Results  (NOAEL/LOAEL  in  nMlligram/kilogram/day  (mg/kg/day)) 

870.5300 

In  vitro  mammalian  cell  gene 
mutation  with  cyfluthrin 

Cyfluthrin  did  not  induce  forward  mutations  under  conditions  of  assay 

870.5575 

Saccharomyces  cerevisiae  mi- 
totic gene  conversion  with 
cyfluthnn 

Not  mutagenic  under  conditions  of  assay 

870.5550 

Unscheduled  DNA  Synthesis 
(UDS)  in  rat  hepatocytes  with 
cyfluthrin 

No  increase  in  UDS 

870.5915 

Sister  Chromatid  Exchange 
(SCE)  in  Chinese  Hamster 
Ovary  (CHO)  cells  with 
cyfluthrin 

No  increase  in  SCE  frequency  in  treated  cells 

870.5550 

DNA  damage  and  repair  in  E. 
coli  with  cyfluthrin 

No  induction  of  inhibition,  both  with  and  without  activation 

870.5100 

Gene  mutation — bacterial  re- 
verse mutation  assay  with 
beta-cyfluthrin 

No  increases  in  reverse  mutations  in  S.  typhimurium  strains  TA  1535,  TA 
1537,  TA  98,  or  TA  100  with  and  without  activation 

87.5300 

In  vitro  mammalian  cell  gene 
mutation  test  with  beta- 
cyfluthrin 

No  mutagenic  response  in  CHO  cells  hypoxanthine  guanine  phophoribosyl 
transferase  (HGPRT)  assay  with  and  without  activation 

870.5395 

Mammlian  erythrocyte  micro- 
nucleus  test  with  beta- 
cyfluthrin 

No  increased  frequency  of  micronucleated  polychromatic  erythrocytes  in 
mice  bone  manow  cells 

870.5375 

In  vitro  mammalian  chromosome 
aberration  test  with  beta- 
cyfluthrin 

Not  clastogenic  in  human  lymphocytes 

870.5550 

UDS  in  mammalian  cells  in  cul- 
ture with  beta-cyfluthrin 

No  evidence  of  UDS  in  rat  hepatocytes 

870.6100 

Neurotoxic  esterase  (NTE) — hen 
Cyfluthrin 

All  hens  died  within  3  days;  N 1  b  activity  was  not  inhibited 

870.6100 

Neurotoxicity  oral  studies— hen 
Cyfluthrin 

In  the  single-dose  study,  at  5,000  mg/kg,  flve  of  the  ten  hens  died.  Mod- 
erate fiber  alterations  (axon  fragmentation,  occasional  swelling  and 
eosinophilia  of  the  axon  fragments  and  vacuolation  of  the  myelin 
sheaths)  in  the  sciatic  nerve  were  obsen/ed  in  two  hens.  Six  hens  at 
2,500  mg/kg  showed  signs  of  excitation  during  the  first  3  days  following 
treatment.  In  the  two-dose  study,  hens  showed  initial  signs  of  intoxica- 
tion during  the  first  3  days  but  were  nomnal  until  the  second  dose  was 
administered  when  four  hens  died.  Symptoms  following  the  secoml 
treatment  subsided;  however,  a  second  set  of  symptoms  developed  in  4/ 
30  hens.  These  symptoms  resembled  delayed  type  neurotoxicity.  Nerve 
fiber  degeneration  was  present  in  the  majority  o  the  hens.  The  myelin 
sheath  was  distended  and  the  myelin  sheath  was  described  as  being 
optically  void  or  granulariy  disintegrated.  The  axons  were  described  as 
swollen  or  fragmented  and  in  some  areas  activated  or  proliferated 
Schwann's  cells  were  noted.  The  nerves  also  contained  macrophages  in 
which  cytoplasm  contained  granular  material.  In  the  5-day  study,  4/10 
hens  died.  All  hens  showed  initial  toxk:  responses  which  eventually  dis- 
appeared. Behavioral  disorders  accompanied  by  drowsiness  and  a 
cramped  gait  were  ot>served  in  3  of  the  6  sun^vors.  Mottied  kidneys  and 
brittie  livers  were  noted  at  necropsy.  Treatment-related  fiber  degenera- 
tion (distension  or  granular  disintigration  of  the  medullary  sheath,  swol- 
len or  fragmented  axis  cylinders  and  proliferated  Schwann's  cell  in  the 
sciatic  nen/e  were  reported.  One  hen  had  similar  lesions  in  the  spinal 
marrow. 

870.6100 

Neurotoxicity  oral  studies— hen 
Cyfluthrin 

-           * 

In  the  single-dose  study,  the  hens  showed  an  initial  weight  loss  but  recov- 
ered. No  other  treatment-related  effects  were  observed.  In  the  two-dose 
study,  one  hen  showed  some  signs  of  neurotoxicity  on  day  30.  There 
were  no  microscopic  lesions  in  the  nen/ous  system. 
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Table  l.— Subchronic,  Chronic,  and  Other  Toxicity— Continued 


Guideline  No. 


870.6100 


Study  Type 


N6urotoxicity    dermal    studies- 
hen 
Cyfluthrin 


870.6100 


Acute    delayed    neurotoxicity— 

hen 
Cyfluthrin 


870.6100        !  Acute  delayed  neurotoxicity  and 
NTE— hen 
Cyfluthrin 


870.6200 


Acute    oral    neurotoxicity    [ga- 

vage}— rat 
Beta  cyfluthrin  (>96.9%  a.i.) 


870.6200  Subchronic     oral     neurotoxicity 

[feeding] — rat 
I  Beta-cyfluthrin  (>96.5%  a.i.) 


870.7485         I  Metat)olism      and      pharmaco- 
kinetics 
Cyfluthrin  (98%) 


Results  (NOAELAOAEL  in  milligram/kilogram/day  (mg/kg/day)) 


In  the  first  study  there  were  2  deaths  on  the  3^^  and  10'^  day.  All  other 
hens  had  symptoms  (apathy  and  disturtsed  behavior)  but  recovered. 
Local  irritation  and  weight  loss  were  also  noted.  Two  hens  had  minimal 
segment-like  nen/e  fiber  degeneration  (sciatic  nen^e),  but  this  type  is 
often  found  in  hens.  In  the  second  study,  the  hens  were  apathetic. 
These  symptoms  disappeared  after  the  first  week  in  all  hens  except  2, 
in  which  they  persisted  until  the  38"'  and  51-'  day  after  the  start  of  the 
treatment,  respectively.  Local  irritation  and  body  weight  loss  were  also 
observed.  No  other  neurologic  effects  were  obsen/ed,  including  micro- 
scopic. 


Nine  of  10  hens  died  at  0.596  mg/L  and  none  died  in  any  of  tiie  lower 
concentrations.  These  had  some  nonspecific  symptoms  (behavior  dis- 
turbances, sedation,  eye  irritancy),  which  disappeared  after  2  days. 
Some  initial  weight  loss  was  also  noted.  In  tiie  3-week  study,  one  hen 
died.  Nonspecific  symptoms  were^ again  observed.  Nothing  remari<able 
was  noted  at  necropsy. 


4,300,  1,500:  Mortality,  aggression,  somnolence,  cyanosis  of  crest.  SI. 
axonal  degenration  of  sciatic  nen/e  in  one  hen  given  a  single  dose;  si. 
axonal  degeneration  of  spinal  cord  in  one  hen  given  two  doses.  No 
treatment-related  changes  in  NTE  activity. 


NOAEL  =  2 

LOAEL  =  10  based  on  clinical  signs,  changes  in  functional  obsen/ational 
battery  (FOB)  parameters  and  decreases  in  motor  activity. 


NOAEL  =  7.99  (males)  9.40  (females) 

LOAEL  =  26.81  (males)  30.83  (females)  based  on  clinical  signs,  changes 

in  FOB  measurements  and  possibly  decreased  body  weights,  body 

weight  gains,  and  food  consumption 


Following  oral  administration,  the  test  material  was  rapidly  and  neariy  com-., 
pletely  absortjed.  Greater  tiian  95%  of  the  administered  radioactivity 
was  excreted  within  48  hours.  Radioactivity  was  excreted  in  the  urine, 
and  feces  with  virtually  none  being  excreted  in  expired  air.  By  48  hours 
after  dosing,  >98%  of  the  total  retrieved  radioactivity  was  recovered  in 
the  urine  and^  feces.  The  ratio  of  radioactivity  in  urine/feces  was  higher 
in  males  than  in  females.  About  50%  of  the  total  urinary  radioactivity 
was  recovered  during  the  first  6-8  hours  after  dosing  and  about  90% 
within  the  first  24  hours.  At  48  hours,  only  the  fat  tissue  (renal  fat)  con- 
tained levels  of  radioactivity  that  clearty  exceeded  the  overall  mean  body 
level,  being  6-1 IX  higher.  Levels  of  radioactivity  in  brain  were  quite  low, 
being  15-20X  lower  than  the  overall  mean  body  level.  Different  dose 
levels  (0.5  or  10  mg/kg)  or  pretreatment  (14X)  did  not  appreciably  affect 
ttie  above  findings.  Some  sex  differences,  however,  were  observed  as 
indicated  by  higher  urine/feces  ratios  in  males  and  slightiy  higher  organ/ 
tissue  levels  of  redioactivity  in  females  (except  for  fat  tissue). 

Following  intravenous  administration,  a  2  phase  plasma  elimination  pattem 
was  obsen/ed  with  plasma  half-lives  of  about  2.1  and  20  hours.  Greater 
ttian  90%  of  the  administered  radioactivity  was  excreted  within  48  hours. 
By  48  hours  after  dosing,  about  93-94%  of  the  total  retrieved  radioac- 
tivity was  recovered  in  the  urine  and  feces.  Residual  levels  of  radioac- 
tivity in  the  body  and  in  individual  organs/tissues  were  higher  ttian  after 
oral  administraiton.  In  other  respects,  the  results  following  intravenous 
dosing  were  quite  similar  to  those  described  for  oral  dosing.  Studies  in 
male  rats  with  bile  fistulas  indicated  an  enterhepatic  circulation  of  test 
material. 
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Guideline  No. 

Study  Type 

Results  (NOAEULOAEL  in  milligram/kitogram/day  (mg/kg/day)) 

870.7485 

Metabolism      and      phanmaco- 

kinetics 
Cyfluttirin  (98%) 

Excretion  of  radk)activity  was  rapid.  Following  oral  administration,  >95%  of 
the  administered  radioactivity  was  excreted  within  48  hours,  and  fol- 
lowing intravenous  injection,  >90%  within  48  hours.  Most  of  ttie  radk)ac- 
tivity  was  excreted  in  urine,  the  urine/fecal  ratio  beinq  about  2-3X  in 
males  and  about  1.6-1.8X  in  females  following  oral  administration  and 
at>out  2.5X  in  nnales  and  at>out  2.6X  in  females  following  intravenous  in- 
jection. Parent  cyfluthrin  is  cleaved  at  tt>e  ester  bond  and  then  oxidized 
to  yieW  3-phenoxy-4-fluorobenzolc  add.  This  intermediate  is  then  eittier 
hydroxylated  and  subsequentiy  conjugated  and  excreted  or  first  bound 
to  glycine  and  then  hydroxylated,  conjugated,  and  excreted.  Identified 
metabolites  and  parent  cyfluthrin  (in  urine,  feces,  and  body)  accounted 
for  65-73%  of  the  recovered  radioactivity  after  a  single  oral  or  intra- 
venous dose  of  0.5  mg/kg  and  about  82-63%  of  the  recovered  radioac- 
tivity after  a  single-oral  dose  of  10  mg/kg  or  after  14  daily-oral  doses. 

B.  Toxicological  Endpoints 

The  dose  at  which  no  adverse  effects 
are  observed  (the  NOAEL)  from  the 
toxicology  study  identified  as 
appropriate  for  use  in  risk  assessment  is 
used  to  estimate  the  toxicological  level 
of  concern  (LOG).  However,  the  lowest 
dose  at  which  adverse  effects  of  concern 
are  identified  (the  LOAEL)  is  sometimes 
used  for  risk  assessment  if  no  NOAEL 
was  achieved  in  the  toxicology  study 
selected.  An  uncertainty  factor  (UF)  is 
applied  to  reflect  uncertainties  inherent 
in  the  extrapolation  from  laboratory 
animal  data  to  humans  and  in  the 
variations  in  sensitivity  among  members 
of  the  human  population  as  well  as 
other  unknowns.  An  UF  of  100  is 
routinely  used,  lOX  to  account  for 
interspecies  differences  and  lOX  for 
intra  species  differences. 

For  dietary  risk  assessment  (other' 
than  cancer)  the  Agency  uses  the  UF  to 
calculate  an  acute  or  chronic  reference 
dose  (aRfD  or  cRfD)  where  the  RfD  is 


equal  to  the  NOAEL  divided  by  the 
appropriate  UF  (RfD  =  NOAEL/UF). 
Where  an  additional  safety  fector  (SF)  is 
retained  due  to  concerns  unique  to  the 
FQPA,  this  additional  factor  is  applied 
to  the  RfD  by  dividing  the  RfD  by  such 
additional  factor.  The  acute  or  chronic 
Population  Adjusted  Dose  (aPAD  or 
cPAD)  is  a  modification  of  the  RfD  to 
accommodate  this  type  of  FQPA  SF. 

For  non-dietary  risk  assessments 
(other  than  cancer)  the  UF  is  used  to 
determine  the  LOG.  For  example,  when 
100  is  the  appropriate  UF  (lOX  to 
account  for  interspecies  differences  and 
lOX  for  intraspecies  differences]  the 
LOG  is  100.  To  estimate  risk,  a  ratio  of 
the  NOAEL  to  exposures  (margin  of 
exposure  (MOE)  =  NOAEL/exposure)  is 
calculated  and  compared  to  the  LOG. 

The  linear  default  risk  methodology 
(Q*)  is  the  primary  method  currently 
used  by  the  Agency  to  quantify 
carcinogenic  risk.  The  Q*  approach 
assumes  that  any  amount  of  exposiu^ 
wall  lead  to  some  degree  of  cancer  risk. 


A  Q*  is  calculated  and  used  to  estimate 
risk  which  represents  a  probability  of 
occurrence  of  additional  cancer  cases 
(e.g.,  risk  is  expressed  as  1  x  10-^  or  one 
in  a  million).  Under  certain  specific 
circumstances,  MOE  calculations  will 
be  used  for  the  carcinogenic  risk 
assessment.  In  this  non-linear  approach, 
a  "point  of  departiu«"  is  identified 
below  which  carcinogenic  effects  are 
not  expected.  The  point  of  departure  is 
typically  a  NOAEL  based  on  an 
endpoint  related  to  cancer  effects 
though  it  may  be  a  different  value 
derived  frt>m  the  dose  response  curve. 
To  estimate  risk,  a  ratio  of  the  point  of 
departure  to  exposure  (MOEcancer  =  point 
of  departiue/exposures)  is  calcidated.  A 
summary  of  the  toxicological  endpoints 
for  Gyfluthrin  used  for  human  risk 
.assessment  is  shown  in  Table  2  of  this 
unit.  The  toxicology  data  bases  for 
cyfluthrin  and  its  enriched  isomer,  beta- 
cyfluthrin,  were  considered  together  in 
selecting  endpoints  for  risk  assessment. 


Table  2.— Summary  of  Toxicological  Dose  and  Endpoints  for  Cyfluthrin  for  Use  in  Human  Risk  Assessment 


Exposure  scenario 

Dose  used  in  risk  as- 
sessment, UF 

FQPA  SF*  and  level  of  concern  for  risk 
assessment 

Study  and  toxicotogeal  effects 

Acute  Dietary 

general  population  in- 
cluding infants  and 
children 

NOAEL  =  2.0  mg/kg/ 

day 
UF  =  100 
Acute  RfD  =  0.02  mg/ 

kg/day 

FQPA  SF  =  1 

aPAD  =  acute  RfD/FQPA  SF  =  0.02 
mg/kg/day 

Acute  mammalian  neurotoxk% 
(beta-cyfluthrin) 

LOAEL  =  10  mo/kg/day  based  on 
clinical  signs,  changes  in  FOB  pa- 
rameters and  decreases  in  motor 
activity. 

Chronic  Dietary 
all  populations 

NOAEL  =  2.4  mg/kg/ 

day 
UF  =  100 
Chronic  RfD  =  0.024 

mg/kg/day 

FQPA  SF  =  1 

cPAD  =  chronic  RfD/FQPA  SF  = 
0.024  mg/kg/day 

53-Week  chronic  toxicity— feed- 
ing—dog  (cyfluthrin) 

LOAEL  =  10.64  mg/kg/day  based 
on  clinical  signs,  gait  abnormali- 
ties, and  abnomal  postural  reac- 
tions. 
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Table  2.— Summary  of  Toxicological  Pose  and  Endpoints  for  Cyfluthrin  for  Use  in  Human  Risk 

Assessment— Continued 


Exposure  scenario 


Incidental  Oral  Short- 
and  Intermediate- 
Term 

(Residential) 


Short-Term  Dermal  (1 
to  30  days);  and  In- 
termediate-Term Der- 
mal (1  to  6  months) 

(Residential) 


Dose  used  in  risk  as- 
sessment, UF 


NOAEL  =  2.36/2.5  mg/ 
kg/day 


Oral  study  NOAEL  = 
2.36/2.5  mg/kg/day 
(demnal  absorption 
rate  =  5%) 


FOPA  SF*  and  level  of  concem  for  risk 
assessment 


LOG  for  MOE  =  100 
(Residential) 


LOG  for  MOE  =  100  (Residential) 


Study  and  toxkx>k>gical  effects 


90-Oay  dog  feeding  study  (beta- 
cyflirthrin) 

LOAEL  =  13.9/15.4  mg/kg/day  for 
males/females,  based  on  gait  ab- 
nonmalities,  increased  incidence 
of  vomiting,  and  suggestive  de- 
creased body  weight  gain. 


90-Day  dog  feeding  study  (beta- 
cyfluthrin) 

LOAEL  =  13.9/15.4  mg/kg/day  for 
males/females,  based  on  gait  ab- 
normalities, increased  incidence 
of  vomiting,  and  suggestive  de- 
creased body  weight  gain. 


Long-Tenn  Demial 
(several  months  to 
lifetime) 

(Residential) 


Oral  study  NOAEL  = 
2.4  mg/kg/day  (der- 
mal absorption  rate 
=  5%when  appro- 
priate) 


LOG  for  MOE  =  100  (Residential) 


53-Week  chronic  toxicity— feed- 
ing—dog  (cyfluthrin) 

LOAEL  =  10.64  mg/kg/day  based 
on  clinical  signs,  gait  abnormali- 
ties, and  abnormal  postural  reac- 
tions. 


Short-Term  Inhalation 

(1  to  30  days) 
(Residential) 


Inhalation  study 
NOAEL  =  0.07  mg/ 
kg/day 


LOO  for  MOE  =  100  (Residential) 


2&^ay  inhalation  study— rat  (beta- 

cyfluthrin) 
LOAEL  =  0.73  mg/kg/day  based  on 

decreases  in  body  weight  in  both 

sexes  and  decreased  urinary  pH 

in  males. 


Intemnediate-Term  In- 
halation (1  to  6 
months);  and  Long- 
Temn  Inhalation  (sev- 
eral months  to  Bfe- 
time) 

(Residential) 


Inhalation  study 
NOAEL  =  0.02  mg/ 
kg/day 


LOG  for  MOE  =  100  (ResidentialJ 


13-Week      inhalation      study— rat 

(cyfluthrin) 
LOAEL  =  0.16  mg/kg/day  based  on 

decreases   in   body  weight   and 

body  weight  gain  in  males  and 

clinical  signs  in  females 


Gancer  (oral,  dermal, 
inhalation) 


N/A 


Cyfluthrin  is  classified  as  "not  likely 
to  be  carcinogenic  in  humans" 


•  The  reference  to  the  FOPA  Safety  Factor  (SF)  refers  to  any  additional  SF  retained  due  to  concerns  unique  to  ttie  FQPA. 


C.  Exposure  Assessment 

1 .  Dietafy  exposure  from  food  and 
feed  uses.  Tolerances  have  Ijeen 
established  (40  CFR  180.180.436)  for  the 
residues  of  cyfluthrin,  in  or  on  a  variety 
of  raw  agricultural  commodities. 
Tolerances  have  been  established  on 
plant  commodities  ranging  from  0.01 
ppm  for  com  grain  and  potatoes  to  300 
ppm  for  aspirated  grain  fractions  and  on 
animal  commodities  ranging  from  0.01 
ppm  for  poultry  commodities  to  15  ppm 
for  milk  fat,  and  a  tolerance  of  0.05  ppm 
has  been  established  in  food  or  feed 
commodities  exposed  to  the  insecticide 
during  treatment  of  food-handling  or 
feed-handling  establishments  where 
food  and  food  products,  or  feed  and  feed 
products,  are  held,  processed,  prepared, 
or  served.  Risk  assessments  were 
conducted  by  EPA  to  assess  dietary 
exposures  from  cyfluthrin  in  food  as 
follows: 


i.  Acute  exposure.  Acute  dietary  risk 
assessments  are  performed  for  a  food- 
use  pesticide  if  a  toxicological  study  has 
indicated  the  possibility  of  an  effect  of 
concem  occurring  as  a  result  of  a  one 
day  or  single  exposure.  The  Dietary 
Exposure  Evaluation  Model  (DEEM''''^) 
analysis  evaluated  the  individual  food 
consumption  as  reported  by 
respondents  in  the  United  States 
Department  of  Agriculture  (USDA) 
1989-1992  nationwide  Continuing 
Surveys  of  Food  Intake  by  hidividuals 
(CSFII)  and  accumulated  exposure  to 
the  chemical  for  each  commodity.  The 
following  assumptions  were  made  for 
the  acute  exposure  assessments:  A 
refined  acute  probabilistic  assessment 
was  conducted  using  anticipated 
residues  from  field  trials  and  percent  of 
crop  treated  {%CT)  and  market  share 
information.  For  existing  uses,  the  acute 
assessments  are  moderately  refined 


based  on  field  trial  residues  and 
estimated  %CT  information.  For  new 
uses,  tolerance  level  residues  and  100 
%CT  were  assumed  for  dried  peas  and  -- 
soybeans,  but  field  trial  residues  and 
market  share  information  were  used  to 
estimate  cyfluthrin  residues  in  brassica, 
lettuce,  mustard  greens,  and  certain 
stored  grains. 

ii.  Chronic  exposure.  In  conducting 
this  chronic  dietary  risk  assessment  the 
Dietary  Exposure  Evaluation  Model 
(DEEMT^)  analysis  evaluated  the 
individual  food  consumption  as 
reported  by  respondents  in  the  USDA 
1989-1992  nationwide  CSFII  and 
acciunulated  exposure  to  the  chemical 
for  each  commodity.  The  following 
assimiptions  were  made  for  the  chronic 
exposure  assessments:  For  existing  uses, 
the  chronic  assessments  are  moderately 
refined  based  on  field  trial  residues  and 
estimated  %CT  information.  For 
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proposed  uses,  tolerance  level  residues 
and  100  %CT  were  assumed  with  the 
exception  of  stored  grains  for  which 
there  are  existing  time-limited 
tolerances;  for  these  grains,  %CT 
estimates  and  market  share  information 
were  used. 

iii.  Cancer.  Cyfluthrin  has  been 
classified  as  "not  likely  to  be 
carcinogenic  in  humans"  based  on  the 
results  of  a  carcinogenicity  study  in 
mice  and  the  combined  chronic  toxicity 
and  carcinogenicity  study  in  rats. 
Therefore,  a  dietary  exposure 
assessment  was  not  conducted. 

iv.  Anticipated  residue  and  %CT 
information.  Section  408(b)(2)(E)  of  the 
FFDCA  authorizes  EPA  to  use  available 
data  and  information  on  the  anticipated 
residue  levels  of  pesticide  residues  in 
food  and  the  actual  levels  of  pesticide 
chemicals  that  have  been  measured  in 
food.  If  EPA  relies  on  such  information, 
EPA  must  require  that  data  be  provided 
5  years  after  the  tolerance  is  established, 
modified,  or  left  in  effect,  demonstrating 
that  the  levels  in  food  are  not  above  the 
levels  anticipated.  Following  the  initial 
data  submission,  EPA  is  authorized  to 
require  similar  data  on  a  time  frame  it 
deems  appropriate.  As  required  by 
section  408(b)(2)(E)  of  the  FFDCA,  EPA 
will  issue  a  data  call-in  for  information 
relating  to  anticipated  residues  to  be 
submitted  no  later  than  5  years  from  the 
date  of  issuance  of  this  tolerance. 

Section  408(b)(2)(F)  of  the  FFDCA 
states  that  the  Agency  may  use  data  on 
the  actual  percent  of  food  treated  for 
assessing  chronic  dietary  risk  only  if  the 
Agency  can  make  the  following 
findings:  Condition  1,  that  the  data  used 
are  reliable  emd  provide  a  valid  basis  to 
show  what  percentage  of  the  food 
derived  &t>m  such  crop  is  likely  to 
contain  such  pesticide  residue; 
Condition  2,  that  the  exposure  estimate 
does  not  imderestimate  exposure  for  any 
significant  subpopulation  group;  and 
Condition  3,  if  data  are  available  on 
pesticide  use  and  food  consumption  in 
a  particular  area,  the  exposure  estimate 
does  not  understate  exposure  for  the 
population  in  such  area.  In  addition,  the 
Agency  must  provide  for  periodic 
evaluation  of  any  estimates  used.  To 
provide  for  the  periodic  evaluation  of 
the  estimate  of  %CT  as  required  by 
section  408(b)(2)(F)  of  the  FFDCA,  EPA 
may  require  registrants  to  submit  data 
on%CT. 

The  Agency  used  %CT  information  as 
follows. 

For  existing  uses,  the  Agency  used 
estimates  of  %CT  for  the  acute  and 
chronic  exposure  assessments  which 
were  determined  using  Doanes  Market 
Survey  Data  (1996-2000).  The  following 
chronic  and  acute  %CT  estimates  were 


used  for  existing  registrations:  Carrot 
(3.9  chronic:  8.0  acute);  citrus — orange 
(5.4  chronic;  11.0  acute);  citrus — lemon 
(3.3  chronic:  7.0  acute);  citrus — 
grapefruit  (1.2  chronic;'2.5  acute);  com, 
field  and  pop,  grain  (3.0  chronic;  6.0 
acute);  com,  sweet  (2.1  chronic;  3.5 
acute);  cottonseed  (9.3  chronic;  19 
acute);  peppers  (20.0  chronic;  40.0 
acute);  potatoes  (8.0  chronic;  16.0 
acute);  radishes  (1.0  chronic;  2.0  acute); 
sugarcane  (2.5  chronic;  5.0  acute); 
sunflowers  (0.8  chronic;  2.0  acute); 
tomatoes  (4.0  chronic;  9.0  acute);  food 
handling  establishments  (13.7  chronic; 
N/A  acute). 

The  Agency  believes  that  the  three 
conditions  listed  in  Unit  Ill.C.l.iv.  have 
been  met.  With  respect  to  Condition  1, 
%CT  estimates  are  derived  from  market 
survey  data,  which  are  reliable  and  have 
a  valid  basis.  EPA  uses  an  average  %CT 
for  chronic  dietary  exposure  estimates. 
An  average  of  the  %CT  reasonably 
represents  a  person's  dietary  exposiue 
over  a  lifetime,  and  is  imlikely  to 
underestimate  exposiue  to  an  individual 
because  of  the  fact  that  pesticide  use 
patterns  (both  regionally  and  nationally) 
tend  to  change  continuously  over  time, 
such  that  an  individual  is  unlikely  to  be 
exposed  to  more  than  the  average  %CT 
over  a  lifetime.  For  acute  assessments, 
the  Agency  incorporates  %CT 
information  by  creating  a  residue 
distribution  file  which  includes  the 
measured  residue  values  from  field 
trials,  and  zero  residue  values  added  to 
account  for  the  percent  of  crop  not 
treated.  This  approach  is  used  only  for 
non-blended  or  partially  blended 
commodities  as  defined  under  EPA 
SOP99.6.  For  blended  commodities,  a 
single-point  estimate  is  created  from  the 
residue  value  multiplied  by  the  upper 
bound  %CT.  The  Agency  is  reasonably 
certain  that  the  percentage  of  the  food 
treated  is  not  likely  to  be  an 
underestimation. 

For  the  new  uses,  the  Agency  used 
%CT  estimates  for  the  acute  exposure 
assessment  based  on  market  share 
projections  as  follows:  Stored  grain — 
wheat,  oats,  barley  (9.0  %);  stored  grain, 
sorghum  (3.7  %);  mustard  greens  (9.0 
%);  lettuce,  leaf  (19.0  %);  lettuce,  head 
(19.0  %):  broccoli  (14.0  %);  brussels 
sprouts  (9.0  %);  cabbage  (9.0  %);  and 
cauliflower  (16.0  %). 

The  following  methods  were  used  to 
estimate  market  share  for  the  new  uses: 
For  cole  crops  and  leafy  vegetables,  the 
year  2000  base  acres  treated  with  all 
pyrethroids/pyrethrins  were  used  along 
with  the  assumption  of  up  to  25% 
market  share  within  3  years  of  market 
entry.  For  stored  cereal  grains,  the 
market  share  estimate  for  cyfluthrin  was 


based  on  usage  data  for  chlorpyrifos- 
methyl. 

The  Agency  believes  that  the  three 
conditions  previously  discussed  have 
been  met  regarding  %CT  estimates  for 
the  new  cyfluthrin  registrations.  With 
respect  to  Condition  1,  EPA  finds  that 
the  %CT  information  described  in  Unit 
n.C.l.iv.  for  cyfluthrin  on  cole  crops, 
leafy  vegetables,  and  stored  cereal  grains 
is  reliable  and  has  a  valid  basis.  For  cole 
crops,  leafy  vegetables,  dry  peas,  and 
soybeans,  the  %CT  estimates  are  based 
on  usage  data  for  all  pyrethroids/ 
pyrethrins  and  the  generous  assimiption 
that  cyfluthrin  will  gain  25%  of  the  total 
market  within  3  years.  For  stored  grains, 
the  estimate  is  derived  from  usage  data 
for  chlorpyrifos-methyl,  historiodly  the 
most  widely  used  insecticide  for  control 
of  insect  pests  in  stored  grains.  These 
estimates  should  not  imderestimate 
actual  usage  of  cyfluthrin  on  the  new 
crops/sites.  To  further  support  the 
reliability  of  these  %CT  estimates,  as  a 
condition  of  registration,  the  registrant 
will  be  required  to  agree  to  report 
annually  on  the  market  share  attained 
for  the  new  uses  for  which  cyfluthrin  is 
registered.  As  a  condition  of 
registration,  they  will  also  be  required  to 
agree  to  mitigate  dietary  risk  as  deemed 
appropriate  by  the  Agency  should  the 
market  sheire  data  raise  a  concem  for 
increased  dietary  risk.  The  Agency  will 
then  compare  that  market  share 
information  with  the  %CT  estimates 
used  to  evaluate  potential  dietary  risk. 
In  those  instances  where  percent  market 
share  is  approaching  or  exceeding  the 
predicted  %CT  estimate  used  in  the 
Agency's  risk  assessment,  EPA  will 
conduct  a  new  dietary  risk  assessment 
to  evaluate  the  new  dietary  risk.  If  the 
market  share  data  raise  a  concem  for 
increased  pesticide  risk,  the  Agency  will 
act  to  mitigate  that  dietary  risk  and 
could  employ  several  approaches, 
including  but  not  limited  to  production 
caps,  geographical  limitations,  removal 
of  uses,  or  other  means  deemed 
appropriate  by  the  Agency.  As  to 
Conditions  2  and  3,  regional 
consumption  information  and 
consumption  information  for  significant 
subpopulations  is  taken  into  account 
through  EPA's  computer-based  model 
for  evaluating  the  exposure  of 
significant  subpopulations  including 
several  regional  groups.  Use  of  this 
consumption  information  in  EPA's  risk 
assessment  process  ensures  that  EPA's 
exposure  estimate  does  not  imderstate 
exposure  for  any  significant 
subpopulation  group  and  allows  the 
Agency  to  be  reasonably  certain  that  no 
regional  population  is  exposed  to 
residue  levels  higher  than  those 
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estimated  by  the  Agency.  Other  than  the 
data  available  through  national  food 
consiimption  surveys,  EPA  does  not 
have  available  information  on  the 
regional  consumption  of  food  to  which 
cyfluthrin  may  be  applied  in  a 
particular  area. 

2.  Dietary  exposure  from  drinking 
water.  Cyfluthrin  has  low  mobility  and 
moderate  persistence  and  will  remain 
sorbed  to  the  soil  for  weeks  following  a 
treatment.  The  low  mobility  indicates 
that  groxmdwater  contamination  with 
the  insecticide  is  highly  unlikely. 
However,  under  nmoff  conditions 
cyfluthrin  is  likely  to  reach  surface 
water  resources  boimd  to  soil  particles. 
Once  in  the  water  system,  cyfluthrin 
tends  to  partition  to  sediments. 

The  Agency  lacks  sufficient 
monitoring  exposure  data  to  complete  a 
comprehensive  dietary  exposure 
analysis  and  risk  assessment  for 
cyfluthrin  in  drinking  water.  Because 
the  Agency  does  not  have 
comprehensive  monitoring  data, 
drinking  water  concentration  estimates 
are  made  by  reliance  on  simulation  or 
modeling  taking  into  account  data  on 
the  physical  characteristics  of 
cyfluthrin.  j 

The  Agency  us6s  the  Generic 
Estimated  Enviroimiental  Concentration 
(GENEEC)  or  the  Pesticide  Root  Zone/ 
Exposure  Analysis  Modeling  System 
(PRZM/EXAMS)  to  estimate  pesticide 
concentrations  in  siuface  water  and  SCI- 
GROW,  which  predicts  pesticide 
concentrations  in  groundwater.  In 
general,  EPA  will  use  GENEEC  (a  tier  1 
model)  before  using  PRZM/EXAMS  (a 
tier  2  model)  for  a  screening-level 
assessment  for  siuface  water.  The 
GENEEC  model  is  a  subset  of  the  PRZM/ 
EXAMS  model  that  uses  a  specific  high- 
end  runoff  scenario  for  pesticides. 
GENEEC  incorporates  a  farm  pond 
scenario,  while  PRZM/EXAMS 
incorporate  an  index  reservoir 
environment  in  place  of  the  previous 
pond  scenario.  The  PRZM/EXAMS 
model  includes  a  percent  crop  area 
factor  as  an  adjustment  to  account  for 
the  maximimi  percent  crop  coverage 
within  a  watershed  or  drainage  basin. 

None  of  these  models  include 
consideration  of  the  impact  processing 
(mixing,  dilution,  or  treatment)  of  raw 
water  for  distribution  as  drinking  water 
would  likely  have  on  the  removal  of 
pesticides  from  the  source  water.  The 
primary  use  of  these  models  by  the 
Agency  at  this  stage  is  to  provide  a 
coarse  screen  for  sorting  out  pesticides 
for  which  it  is  highly  unlikely  that 
drinking  water  concentrations  would 
ever  exceed  human  health  levels  of 
concern. 


Since  the  models  used  are  considered 
to  be  screening  tools  in  the  risk 
assessment  process,  the  Agency  does 
not  use  estimated  environmental 
concentrations  (EECs)  from  these 
models  to  quantify  drinking  water 
exposure  and  risk  as  a  %RfiD  or  %PAD. 
Instead  drinking  water  levels  of 
comparison  (DWLOCs)  are  calculated 
and  used  as  a  point  of  comparison 
against  the  model  estimates  of  a 
pesticide's  concentration  in  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food,  and  from 
residential  uses.  Since  DWLOCs  address 
total  aggregate  exposure  to  cyfluthrin 
they  are  further  discussed  in  the 
aggregate  risk  sections  in  Unit  III.E. 

Based  on  the  PRZM/EXAMS  and  SCI- 
GROW  models  the  EECs  of  cyfluthrin 
for  acute  exposures  are  estimated  to  be 
1.2  parts  per  billion  (ppb)  for  surface 
water  and  0.006  ppb  for  ground  water. 
The  EECs  for  chronic  exposures  are 
estimated  to  be  1.2  ppb  for  surface  water 
and  0.006  ppb  for  ground  water.  The 
EECs  for  cyfluthrin  are  based  on  the 
simulated  aerial  application  of  the 
insecticide  on  Mississippi  cotton  at  a 
total  annual  use  rate  of  0.50  lbs  ai/acre 
(0.050  lbs  a.i./acre)  applied  10  times  per 
year. 

3.  From  non-dietary  exposure.  The 
term  "residential  exposure"  is  used  in 
this  document  to  refer  to  non- 
occupational, non-dietary  exposure 
(e.g.,  for  lawn  and  garden  pest  control, 
indoor  pest  control,  termiticides,  and 
flea  and  tick  control  on  pets). 

Cjrfluthrin  is  currently  registered  for 
use  on  the  following  residential  non- 
dietary  sites:  Ornamental  gardens, 
lawns,  turf,  and  general  insect  control 
in,  around  and  on  buildings,  structures, 
and  immediate  surroundings.  There  are 
also  uses  for  spot  treatments  and  crack 
and  crevice  treatments  for  insects  in,  on, 
and  around  homes,  buildings,  and  other 
structiu«s  and  for  subsoil  treatment 
around  structiues  for  control  of  termites 
(termiticide  use).  The  risk  assessment 
was  conducted  using  the  following 
residential  exposure  assumptions: 
Residential  MOEs  were  assessed  for 
indoor  (carpet  treatment)  and  outdoor 
(lawn)  uses  of  cyfluthrin,  including 
application  and  post-application 
exposure.  The  assessments  were  based 
on  the  conservative  assumption  that 
lawn  and  carpet  treatments  would  occiir 
on  the  same  day.  The  residential 
exposure  assessment  for  adults  included 
estimates  of  exposure  via  the  inhalation 
and  dermal  Toutes;  the  assessment  for 
infants  and  children  included  estimates 
of  exposure  via  the  inhalation,  dermal, 
and  oral  (hand-to-mouth)  routes. 


Residential  applicator  exposure  from 
the  indoor  totjd  release  fogger  use  was 
not  assessed,  because  homeowner 
exposure  from  outdoor  lawn  treatments 
is  considered  to  represent  the  worst-case 
exposure  scenario. 

4.  Cumulative  exposure  to  substances 
with  a  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  of  the  FFDCA 
requires  that,  when  considering  whether 
to  establish,  modify,  or  revoke  a 
tolerance,  the  Agency  consider 
"available  information"  concerning  the 
cumulative  effects  of  a  particiilar 
pesticide's  residues  and  "other 
substances  that  have  a  common 
mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
cyfluthrin  has  a  common  mechanism  of 
toxicity  with  other  substances  or  how  to 
include  this  pesticide  in  a  cimiulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 
commonmechanism  of  toxicity, 
cyfluthrin  does  not  appear  to  produce  a 
toxic  metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assimied  that  cyfluthrin  has  a  common 
mechanism  of  toxicity  with  other 
substances.  For  information  regarding 
EPA's  efforts  to  determine  which 
chemicals  have  a  common  mechanism 
of  toxicity  and  to  evaluate  the 
cimiulative  effects  of  such  chemicals, 
see  the  final  rule  for  Bifenthrin  Pesticide 
Tolerances  (62  FR  62961,  November  26, 
1997). 

D.  Safety  Factor  for  Infants  and 
Children 

1.  In  general.  Section  408  of  the 
FFDCA  provides  that  EPA  shall  apply 
an  additional  10-fold  margin  of  safety 
for  infants  and  children  in  the  case  of 
threshold  effects  to  accoimt  for  prenatal 
and  postnatal  toxicity  and  the 
completeness  of  the  data  base  on 
toxicity  and  exposure  unless  EPA 
determines  that  a  different  margin  of 
safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  MOE 
analysis  or  through  using  uncertainty 
(safety)  factors  in  calculating  a  dose 
level  that  poses  no  appreciable  risk  to 
humans. 

2.  Prenatal  and  postnatal  sensitivity. 
There  was  no  evidence  of  increased 
susceptibility  of  rats  or  rabbits  to  in 
utero  exposure  in  developmental  oral 
studies;  however,  there  was  some 
indication  of  increased  susceptibility  in 
developmental  inhalation  studies.  Tlie 
data  also  demonstrated  increased 
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susceptibility  of  rats  and  mice  to 
postnatal  exposure  to  cyfluthrin. 

3.  Conclusion.  The  scientific  quality 
of  the  toxicity  data  base  for  cyfluthrin 
and  beta-cyfluthrin  is  relatively  high, 
and  the  toxicity  profiles  of  both 
cyfluthrin  and  beta-cyfluthrin  can  be 
characterized  for  all  effects,  including 
potential  developmental,  reproductive 
and  neurotoxic  effects.  A  developmental 
neurotoxicity  (DNT)  study  is  required 
based  on  evidence  of  neurotoxicity  seen 
throughout  the  toxicology  data  bases 
with  cyfluthrin  and  beta-cyfluthrin. 
Nevertheless,  the  toxicology  data  bases 
together  are  considered  adequate  for 
selecting  toxicity  endpoints  for  risk 
assessment.  Cyfluthrin  toxicity  data 
have  been  used  as  bridging  data  for  beta- 
cj^uthrin. 

The  degree  of  concern  for  the  effects 
observed  in  the  inhalation 
developmental  studies  was  considered 
low,  noting  that  a  clear  NOAEL  was 
established  for  the  fetal  effects  in  every 
case.  No  residual  uncertainties  were 
identified.  The  NOAEL  used  for  short- 
term  inhalation  exposure  scenarios  is 
protective  of  the  effects  seen  in  the 
developmental  studies  via  the 
inhalation  route.  The  degree  of  concern 
for  the  effects  observed  in  the 
reproductive  studies  was  considered 
low,  noting  that  a  clear  NOAEL  was 
established  for  the  offspring  effects  in 
every  case.  No  residual  imcertainties 
were  identified.  The  NOAEL  used  to 
establish  the  cRfD  for  all  populations  is 
protective  of  the  effects  seen  in  the 
yoimg  in  the  reproduction  studies. 

Preliminary  resiUts  from  the  required 
DNT  study  on  beta-cyfluthrin 
corroborate  these  findings.  The  data 
indicate  a  similar  NOAEL  for  parents 
and  pups,  based  on  decreases  in  body 


weight.  Furthermore,  the  preliminary 
NOAEL  is  comparable  to  the  NOAELS 
used  as  the  basis  for  the  aRfDs  and 
cRfDs.  This  information  supports  the 
dose  analysis  conducted  by  EPA  as  well 
as  the  removal  of  the  special  FQPA  SF 
required  for  the  protection  of  infants 
and  children.  Therefore,  the  FQPA  SF 
(as  discussed  in  the  February  2002,  OPP 
lOX  guidance  document)  was  reduced 
to  IX. 

E.  Aggregate  Risks  and  Determination  of 
Safety 

To  estimate  total  aggregate  exposure 
to  a  pesticide  from  food,  drinking  water, 
and  residential  uses,  the  Agency 
calculates  DWLOCs  which  are  used  as  a 
point  of  comparison  against  the  EECs. 
DWLOC  values  are  not  regulatory 
standards  for  drinking  water.  DWLOCs 
are  theoretical  upper  limits  on  a 
pesticide's  concentration  in  drinking 
water  in  light  of  total 'aggregate  exposure 
to  a  pesticide  in  food  and  residential 
uses.  In  calculating  a  DWLOC,  the 
Agency  determines  how  much  of  the 
acceptable  exposure  (Le.,  the  PAD)  is 
available  for  exposure  through  drinking 
water  e.g.,  allowable  chronic  water 
exposure  (mg/kg/day)  =  cPAD  -  (average 
food  +  residential  exposure).  This 
allowable  exposure  through  drinking 
water  is  used  to  calculate  a  DWLOC. 

A  DWLOC  will  vary  depending  on  the 
toxic  endpoint,  drinking  water 
consimiption,  and  body  weights.  Default 
body  weights  and  consumption  values 
as  used  by  the  USEPA  Office  of  Water 
are  used  to  calculate  DWLOCs:  2L/70  kg 
(adult  male),  2L/60  kg  (adult  female), 
and  lL/10  kg  (child).  Default  body 
weights  and  drinking  water 
consumption  values  vary  on  an 
individual  basis.  This  variation  will  be 
taken  into  account  in  more  refined 


screening-level  and  quantitative 
drinking  water  exposiire  assessments. 
Different  populations  will  have  different 
DWLOCs.  Generally,  a  DWLOC  is 
calculated  for  each  type  of  risk 
assessment  used:  Acute,  short-term, 
intermediate-term,  chronic,  and  cancer. 

When  EECs  for  s\irface  water  and 
groimdwater  are  less  than  the  calculated 
DWLOCs.  OPP  concludes  with 
reasonable  certainty  that  exposures  to 
the  pesticide  in  drinking  water  (when 
considered  along  with  other  sources  of 
exposure  for  which  OPP  has  reliable 
data)  would  not  result  in  unacceptable 
levels  of  aggregate  human  health  risk  at 
this  time.  Because  OPP  considers  the 
aggregate  risk  resulting  from  multiple 
exposure  pathways  associated  with  a 
pesticide's  uses,  levels  of  comparison  in 
drinking  water  may  vary  as  those  uses 
change.  If  new  uses  are  added  in  the 
future,  OPP  will  reassess  the  potential 
impacts  of  residues  of  the  pesticide  in 
drinking  water  as  a  part  of  the  aggregate 
risk  assessment  process. 

1.  Acute  risk.  Using  the  exposure 
assumptions  discussed  in  this  imit  for 
acute  exposure,  the  acute  dietary 
exposure  at  the  99. g"*'  percentile  of 
exposure  from  food  to  cyfluthrin  will 
occupy  50%  of  the  aPAD  for  the  U.S. 
popidation,  51%  of  the  aPAD  for 
females  13  years  and  older,  82%  of  the 
aPAD  for  iiifants  less  than  1  year  old 
and  77%  of  the  aPAD  for  children  1  to 
6  years  old.  In  addition,  there  is 
potential  for  acute  dietary  exposure  to 
cyfluthrin  in  drinking  water.  After 
calculating  DWLOCs  and  comparing 
them  to  the  EECs  for  surface  and  ground 
water,  EPA  does  not  expect  the 
aggregate  exposure  to  exceed  100%  of 
the  aPAD,  as  shown  in  Table  3  of  this 
unit: 


Table  3.— Aggregate  Risk  Assessment  for  Acute  Exposure  to  Cyfluthrin 


Populaten  Subgroup 

aPAO(mg/ 
kg) 

%aPAD 
(Food) 

Surface 

Water  EEC 

(ppb) 

Ground 

Water  EEC 

(ppb) 

Acute 

DWLOC 

(ppb) 

General  U.S.  Population 

0.02 

SO 

1.2 

0.006 

350 

M  infants 
(<1  year  old) 

0.02 

82 

1.2 

0.006 

40 

Children 
(1-6  years  old) 

0.02 

77 

1.2 

0.006 

50 

FenuJes 
(13-50  years  old) 

0.02 

51 

1.2 

0.006 

300 

2.  Chronic  risk.  Using  the  exposure 
assumptions  described  in  this  \mit  for 
chronic  exposure,  EPA  has  concluded 
that  exposiue  to  cyfluthrin  from  food 
will  utilize  9%  of  the  cPAD  for  the  U.S. 


poptUation,  6%  of  the  cPAD  for  all 
infants  less  than  1  year  old  and  17%  of 
the  cPAD  for  children  1  to  6  years  old. 
The  registered  residential  termiticide 
uses  of  cyfluthrin  do  constitute  a       > 


chronic  inhalation  exposure  scenario; 
however,  the  vapor  pressure  of 
cyfluthrin  is  so  low  (3.3  x  10-"  torr)  that 
such  exposures  are  anticipated  to  be 
negligible.  In  addition,  there  is  potential 
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for  chronic  dietary  exposure  to 
cyfluthrin  in  drinking  water.  After 
calculating  DWLOCs  and  comparing 


them  to  the  EECs  for  surface  and  ground     the  cPAD,  as  shown  in  Table  4  of  this 
water,  EPA  does  not  expect  the  unit: 

aggregate  exposure  to  exceed  100%  of 


Table  4.— Aggregate  Risk  Assessment  for  Chronic  (Non-Cancer)  Exposure  to  Cyfluthrin 


Population  Subgroup 

cPAD  mg/kg/ 
day 

%cPAD 
(Food) 

Surface 

Water  EEC 

(PPb) 

Ground 

Water  EEC 

(PPb) 

Chronic 

DWLOC 

(PPb) 

General  U.S.  Population 

0.024 

9 

1.2 

0.006 

770 

All  infants 
(<  1  year  old) 

0.024 

-       6 

1.2 

0.006 

230 

Children 
(1-6  years  old) 

0.024 

17 

1.2 

0.006 

200 

3.  Short-term  risk.  Short-term 
aggregate  exposure  takes  into  accoimt 
residential  exposure  plus  chronic 
exposure  to  food  and  water  (considered 
to  be  a  background  exposure  level]. 
Cyfluthrin  is  currently  registered  for  use 
that  could  result  in  short-term 
residential  exposing  and  the  Agency  has 
determined  that  it  is  appropriate  to 
aggregate  chronic  food  and  water  and 
short-term  exposures  for  cyfluthrin. 

Using  the  exposiu'e  assumptions 
described  in  this  unit  for  short-term 


exposures,  EPA  has  concluded  that  food 
and  residential  exposiues  aggregated 
result  in  aggregate  MOEs  of  360  for 
adults,  330  for  children  1  to  6  years  old 
and  470  for  infants  less  than  1  year  old. 
These  aggregated  MOEs  include  average 
exposure  from  cyfluthrin  residues  in 
food  as  well  as  inhalation  and  dermal 
exposure  of  adults;  and  inhalation, 
dermal  and  oral  (hand-to-mouth) 
exposiu^  of  infants  and  children  from 
the  residential  uses  of  cyfluthrin  on 
lawns  and  indoors  on  carpet..  These 


aggregate  MOEs  do  not  exceed  the 
Agency's  level  of  concern  for  aggregate 
exposure  to  food  and  residential  uses.  In 
addition,  short-term  DWLOCs  were 
calculated  and  compared  to  the  EECs  for 
chronic  exposure  of  cyfluthrin  in 
ground  and  svuface  water.  After 
calculating  DWLOCs  emd  comparing 
them  to  the  EECs  for  surface  and  groimd 
water,  EPA  does  not  expect  short-term 
aggregate  exposiue  to  exceed  the 
Agency's  level  of  concern,  as  shown  in 
Table  5  of  this  unit: 


Table  5.— Aggregate  Risk  Assessment  for  Short-Term  Exposure  to  Cyfluthrin 


Population  Sutigroup 

Aggregate 

MOE  (Food  + 

Residential) 

Aggregate 
Level  of  Con- 
cern (LOC) 

Surface 

Water  EEC 

(PPb) 

Ground 
Water  EEC 
_      (PPb) 

Short-Term 

DWLOC 

(PPb) 

Adult  male 

360 

100 

1.2 

0.006 

610 

Adult  female 

360 

100 

1.2 

0.006 

520 

Child 

330 

100 

1.2 

0.006 

170 

Infants 

470 

100 

1.2 

0.006 

190 

4.  Intermediate-term  risk. 
Intermediate-term  aggregate  exposure 
takes  into  account  residential  exposiue 
plus  chronic  exposure  to  food  and  water 
(considered  to  be  a  backgroimd 
exposure  level). 

Cyfluthrin  is  currently  registered  for 
use(s)  that  could  result  in  intermediate- 
term  residential  exposure  and  the 
Agency  has  determined  that  it  is 
-appropriate  to  aggregate  chronic  food 
and  water  and  intermediate-term 
exposiues  for  cyfluthrin. 


Using  the  exposure  assumptions 
described  in  this  unit  for  intermediate- 
term  exposures,  EPA  has  concluded  that 
food  and  residential  exposures 
aggregated  result  in  aggregate  MOEs  of 
210  for  adults,  230  for  children  1  to  6 
years  old  and  260  for  infants  less  than 
1  year  old.  These  aggregated  MOEs 
include  average  exposure  from 
cyfluthrin  residues  in  food  as  well  as 
inhalation  and  dermal  exposiue  of 
adults;  and  inhalation,  dermal  and  oral 
(hand-to-mouth)  exposure  of  infants  and 
children  from  the  residential  uses  of 
cyfluthrin  on  lawns  and  indoors  on 


carpet.  These  aggregate  MOEs  do  not 
exceed  the  Agency's  level  of  concern  for 
aggregate jBxposure  to  food  and 
residential  uses.  In  addition, 
intermediate-term  DWLOCs  were 
calculated  and  compared  to  the  EECs  for 
chronic  exposure  of  cyfluthrin  in 
ground  and  surface  water.  After 
calculating  DWLOCs  and  comparing 
them  to  the  EECs  for  siuface  and  ground 
water,  EPA  does  not  expect 
intermediate-term  aggregate  exposure  to 
exceed  the  Agency's  level  of  concern,  as 
shown  in  Table  6  of  this  unit: 
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TABLE  6.— AGGREGATE  RISK  ASSESSMENT  FOR  iNTERMEDIATE-TERM  EXPOSURE  TO  CYFLUTHRIN 


Population  Subgroup 

Aggregate 

MOE  (Food  + 

Residential) 

Aggregate 

Level  ofCon- 

cem  (LOC) 

Suriace 

Water  EEC 

(PPb) 

Grourxj 

Water  EEC 

(PPb) 

Intennediate- 

Term 

DWLOC 

(Ppb) 

Adult  male 

210 

100 

1.2 

0.006 

440 

Adult  female 

210 

100 

1.2 

0.006 

370 

Child 

230 

100 

1.2 

0.006 

140 

Infants 

260 

100 

1.2 

0.006 

150 

5.  Aggregate  cancer  risk  for  U.S. 
population.  Cyfluthrin  has  been 
classified  as  "not  likely  to  be 
carcinogenic  in  humans"  based  on  the 
results  of  a  carcinogenicity  study  in 
mice  and  the  combined  chronic  toxicity 
and  carcinogenicity  study  in  rats. 
Therefore,  cyfluthrin  is  not  expected  to 
pose  a  cancer  risk  to  hiunans. 

6.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  the  general 
population,  and  to  infants  and  children 
from  aggregate  exposing  to  cyfluthrin 
residues. 

IV.  Other  Considerations 

A.  Analytical  Enforcement  Methodology 

A  GC  method  with  electron  captiu« 
detection  (GC/ECD)  is  available  for  the 
enforcement  of  tolerances  for  cyfluthrin 
residues  in/on  plant  commodities.  This 
method  has  an  LOQ  of  0.05  ppm  for 
cyfluthrin  and  was  previously  described 
in  Mobay  Report  85823  ("A  Gas 
Chromatographic  Method  for 
Baythroid®  2  Residues  in  Crops,"  MRID 
40301501).  This  method  has  undergone 
a  successful  petition  method  validation 
and  is  available  in  PAM,  Vol  11.  A  GC/ 
ECD  method  is  also  available  for 
enforcing  tolerances  for  cyfluthrin 
residues  in  animal  commodities  and  is 
published  in  PAM  11. 

B.  International  Residue  Limits 

There  are  no  established  Codex 
Maximiun  Residue  Limits  (MRLs)  for 
residues  of  cyfluthrin  in/on  the 
commodities  for  which  tolerances  are 
being  established,  with  the  exception  of 
maize  (field  com  grain)  at  0.05  ppm. 
Codex  MRLs  are  currently  expressed  in 
terms  of  cyfluthrin  per  se.  Due  to  the 
post  harvest  use  on  stored  grains,  the 
U.S.  tolerance  for  com  grain  is  much 
higher  than  the  Codex  maize  MRL. 

V.  Conclusion . 

Therefore,  tolerances  are  established 
for  residues  of  cyfluthrin,  cyano  (4- 
fluoro-3-phenoxyphenyl)  methyl-3-(2.2- 
didichloroethenyl)-2 ,2-dimethyl- 


cyclopropane-carboxylate  in  Or  on 
soybean,  seed  at  0.03  ppm;  soybean, 
forage  at  8.0  ppm;  soybean,  hay  at  4.0 
ppm;  com,  field,  forage  at  3.0  ppm; 
com,  field,  stover  and  com,  pop,  stover 
at  6.0  ppm;  grain,  cereal,  group  at  4.0 
ppm;  com;  field,  refined  oil  at  30  ppm; 
com,  field,  milled  byproduct  at  7.0 
ppm;  grain,  aspirated  fractions  at  600 
ppm;  wheat  milled  byproducts,  except 
flour  at  5.0  ppm;  rice,  hulls  at  18  ppm; 
rice,  bran  at  6.0  ppm;  barley,  bran,  oat, 
bran  and  rye,  bran  at  5.0  ppm;  milk  at 
1.0  ppm;  milk,  fat  at  30  ppm;  catUe,  fat, 
goat,  fat,  hog,  fat,  horse,  fat  and  sheep, 
fat  at  10  ppm;  mustard  greens  at  7.0 
ppm;  lettuce,  leaf  at  3.0  ppm;  lettuce, 
head  at  2.0  ppm;  brassica.  head  and 
stem,  subgroup  at  2.5  ppm;  pea, 
southern,  succulent  at  0.25  ppm;  and 
pea,  dry  at  0.15  ppm. 

VI.  Ob|ections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procediues  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA,  EPA  will  continue 
to  use  those  procedures,  with 
appropriate  adjustments,  imtil  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  of  the  FFDCA 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  regulation 
for  an  exemption  from  the  requirement 
of  a  tolerance  issued  by  EPA  imder  new 
section  408(d)  of  the  FFDCA,  as  was 
provided  in  the  old  sections  408  and 
409  of  the  FFDCA.  However,  the  period 
for  filing  objections  is  now  60  days, 
rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regiUation  in 
accordance  with  the  instructions 


provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  ID  number 
OPP-2002-0193  in  the  subject  line  on 
the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  November  26,  2002. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  relation  that  you  object  to,  and  the 
groimds  for  the  objections  (40  CFR 
178.25).  If  a-hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  sununary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Infonnation  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Qerk  (1900C), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001.  You  may  also  deliver 
your  request  to  the  Office  of  the  Hearing 
Clerk  in  Rm.l04.  Crystal  Mall  #2, 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA. 
The  Office  of  the  Hearing  Clerk  is  open 
fit)m  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  number  for  the  Office  of  the 
Hearing  Clerk  is  (703)  603-0061. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
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identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees."    , 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  HoUins,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  VI. A.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.2.  Mail  your 
copies,  identified  by  docket  ID  number 
OPP-2002-0193,  to:  Public  Information 
and  Records  Integrity  Branch, 
Information  Resoiirces  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Peimsylvania  Ave.,  NW., 
Washington,  DC  20460-0001.  In  person 
or  by  courier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
I.B.2.  You  may  also  send  an  electronic 
copy  of  your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 
ASCII  file  format.  Do  not  include  any 
CBI  in  your  electronic  copy.  You  may 
also  submit  ah  electronic  copy  of  your 
request  at  many  Federal  Depository 
Libraries. 

fl.  Mien  Will  the  Agency  Gmnt  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
.  requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 


uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Vn.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  a  tolerance 
under  section  408(d)  of  the  FFDCA  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  imder  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4, 1993).  Because  this  rule  has 
been  exempted  from  review  under 
Executive  Order  12866  due  to  its  lack  of 
significance,  this  rule  is  not  subject  to 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  (66  FR  28355,  May 
22,  2001).  This  final  rule  does  not 
contain  any  information  collections 
subject  to  OMB  approval  imder  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104-4).  Nor  does  it  require  any 
special  considerations  under  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994);  or  OMB  review  or  any  Agency 
action  under  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23.  1997). 
This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  petition 
under  section  408(d)  of  the  FFDCA. 
such  as  the  tolerance  in  this  final  rule,  ~ 
do  not  require  the  issuance  of  a 
proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply.  In 
addition,  the  Agency  has  determined 
that  this  action  will  not  have  a 
substantial  direct  effect  on  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 


Federalism  (64  FR  43255.  August  10. 
1999).^xecutive  Order  13132  requires 
EPA  to  develop  an  accountable  process    - 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications:"  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
govenunent  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  section  408(n)(4)  of  the 
FFDCA.  For  these  same  reasons,  the 
Agency  has  determined  that  this  rule 
does  not  have  any  "tribal  implications" 
as  described  in  Executive  Order  13175, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (65  FR 
67249,  November  6,  2000).  Executive 
Order  13175,  requires  EPA  to  develop 
an  accountable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
TTius,  Executive  Order  13175  does  not 
apply  to  this  rule. 

Vm.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
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required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  September  18,  2002. 

Debra  Edwards, 

Acting  Director,  Registrxition  Division,  Office 
of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q).  346(a)  and 
371. 

2.  Section  180.436  is  amended  by 
removing  from  the  table  in  paragraph  (b) 
the  entries  barley,  grain;  cattle,  fat;  goat, 
fat;  hog,  fat;  horse,  fat;  oat.  grain;  sheep, 
fat;  and  wheat,  grain  and  by  revising 
paragraph  (a)(1)  to  read  as  follows: 


§180.436 
residues. 


Cyfluthrin;  tolerances  fbr 


(a)  General.  (1)  Tolerances  are 
established  for  residues  of  the 
insecticide  cyfluthrin  (cyano(4-fluoro-3- 
phenoxyphenyl)methyl-3-(2 ,2- 
dichloroethenyl)-2,2dimethyl- 
cyclopropane-carboxylate;  CAS  No. 
68359-37-5)  in  or  on  the  following  raw 
agricultural  commodities: 


Commodity 

Parts  per  million 

Alfalfa 

5.0 

Alfalfa,  hay 

10.0 

Barley,  bran  

5.0 

Brassica,  head  and 

stem,  sut)group 

2.5 

Cant)t 

0.20 

Cattle,  fat  

10.0 

Cattle,  meat 

0.40 

Cattle,  meat  by- 

products   

0.40 

Citrus,  dried  pulp  .. 

0.3 

Citms,  oil 

0.3 

Com.  field,  forage 

3.0 

Com.  field,  milled 

byproducts 

7.0 

Com,  field,  refined 

oil 

30.0 

Com,  field,  stover 

6.0 

Com,  pop,  stover .. 

.6.0 

Com.  sweet,  for- 

age   

15.00 

Commodity 

Com,  sweet,  kernel 
plus  cob  with 
husks  removed  .. 
Com,  sweet,  stover 

Cotton,  hulls 

Cotton,  refined  oil 
Cotton,  seed  

Egg 

Fruit,  citrus,  group ' 

Goat,  fat 

Goat,  meat 

Goat,  meat  byprod- 
ucts   

Grain,  aspirated 
fractions 

Grain,  cereal, 
group 

Hog.  fat 

Hog.  meat 

Hog.  meat  byprod- 
ucts   

Hop,  dried  cones  .. 

Hop.  fresh  

Horse,  fat 

Horse.  nr>eat 

Horse,  meat  by- 
products   

Lettuce,  head 

Lettuce,  leaf 

Milk  

Milk,  fat  

Mustard  greens 

Oat.  bran 

Pea,  dry  

Pea.  southern, 
succulent 

Pepper  

Potato  

Poultry,  fat 

Poultry,  meat  

Poultry,  meat  by- 
products   

Radish,  roots  

Rice,  bran  

Rice,  hulls 

Rye.  bran  

Sheep,  fat  

Sheep,  meat 

Sheep,  meat  by- 
products   

Sorghum,  grain, 
forage 

Sorghum,  grain, 
stover  

Soyt>ean,  forage  ... 

Soybean,  hay 

Soybean,  seed 

Sugarcane,  cane  .. 

Sugarcane,  molas- 
ses   

Sunflower,  forage 

Sunflower,  seed  .... 

Tomato 

Tomato,  paste 

Tomato,  pomace  ... 

Wheat  milled  by- 
products, except 
flour 


Parts  per  millk>n 


0.05 

30.00 

2.0 

2.0 

1.0 

0.01 
0.2 

10.0 

0.40 

0.40 

600 

4.0 
10.0 
0.40 

0.40 
20.0 
4.0 
10.0 
0.40 

0.40 
2.0 
3.0 
1.0 

30.0 
7.0 
5.0 

0.15 

0.25 
0.50 
0.01 
0.01 
0.01 

0.01 
1.0 
6.0 

18.0 
5.0 

10.0 

0.40 

0.40 

2.0 

5.0 

8.0 

4.0 

0.03 

0.05 

0.20 

5.0 

0.02 

0.20 

0.5 

5.0 


5.0 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  721 
[OPPT-2002-0030;  FRL-7186-e] 

BIN  2070-AB27 

Revocation  of  Significant  New  Uaes  of 
Certain  Chemical  Subetancee 

agency:  Enviromnental  Protection 
Agency  (EPA). 

action:  Final  rule. 

summary:  EPA  is  revoking  significant 
new  use  rules  (SNURs)  for  eight 
substances  promulgated  under  section 
5(a)(2)  of  the  Toxic  Substances  Control 
Act  (TSCA)  based  on  new  data.  Based 
on  the  new  data  the  Agency  no  longer 
finds  that  activities  not  described  in  the 
corresponding  TSCA  section  5(e) 
consent  orders  for  these  chemical 
substances  may  result  in  significant 
changes  in  human  or  environmental 
exposure. 

DATES:  This  final  rule  is  effective  on 
November  26,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  contact.  Barbara 
Cunningham,  Acting  Director, 
Environmental  Assistance  Division 
(7408M),  Office  of  Pollution  Prevention 
and  Toxics.  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  ^4W., 
Washington,  DC  20460;  telephone 
number:  (202)  554-1404;  e-mail  address: 
TSCA-Hotline@epa.gov. 

For  technical  information  contact 
James  Alwood,  Chemical  Control 
Division,  Office  of  Pollution  Prevention 
and  Toxics  (7405M),  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave..  NW.,  Washington.  DC  20460: 
telephone  number:  (202)  564-8974;  e- 
mail  address:  alwood.jim@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  manufacture,  import, 
process,  or  use  the  chemical  substances 
contained  in  this  revocation.  Potentially 
affected  categories  and  entities  may 
include,  but  are  not  limited  to: 


(FR  Doc.  02-24653  Filed  9-26-02;  8:45  am) 
aiLUNGCOoe  ssao-ao-s 


Categories 

NAICS 
codes 

Examples  of 
potentially  af- 
fected entities 

Chemk^l  nrtan- 
ufacturers 

325 

Manufacturers, 
Importers, 
processors, 
and  users  of 
chemk^ls 
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Categories  _ 

NAICS 
codes 

Examples  of 
potentially  af- 
fected entities 

Petroleum  and 
coal  product 
industries 

324 

Manufacturers, 
importers, 
processors, 
and  users  of 
cf>emicals 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  in  this 
unit  could  also  be  affected.  The  North 
American  Industrial  Classification 
System  (NAICS)  codes  have  been 
provided  to  assist  you  and  others  in 
determining  whether  or  not  this  action 
applies  to  certain  entities.  To  determine 
whether  you  or  your  business  is  affected 
by  this  action,  you  should  carefully 
examine  the  applicability  provisions  in 
title  40  of  the  Code  of  Federal 
Regulations  (CFR)  at  40  CFR  721.5.  If 
you  have  any  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  technical 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  or  Other  Related  Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  dociunents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  A  frequently 
updated  electronic  version  of  40  CFR 
part  721  is  available  at  http:// 
www.access.gpo.gov/  nara/cfr/ 
cfrhtml_00/Title_40/40cfr721  OO.html,  a 
beta  site  currently  under  development. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  ID  number  OPPT- 
2002-0030.  The  official  record  consists 
of  the  documents  specifically  referenced 
in  this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  Confidential  Business 
Information  (CBI).  This  official  record 

.includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 


the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  EPA 
Docket  Center,  Rm.  Bl02-Reading 
Room,  EPA  West,  1301  Constitution 
Ave.,  NW.,  Washington,  DC.  The  EPA 
Docket  Center  is  open  from  8:30  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  EPA 
Docket  Center  Reading  Room  telephone 
number  is  (202)  566-1744  and  the 
telephone  number  for  the  OPPT  Docket, 
which  is  located  in  EPA  Docket  Center, 
is  (202)  566-0280. 

n.  Background 

A.  What  Action  is  the  Agency  Taking? 

The  Agency  proposed  the  revocation 
of  these  SNURs  in  the  Federal  Register 
of  March  20,  2002  (67  FR  12950)  (FRL- 
6820-7).  The  background  and  reasons 
for  the  revocation  of  each  individual 
SNUR  are  set  forth  in  the  preamble  to 
the  proposed  revocation.  The  comment 
period  closed  on  April  19,  2002.  EPA 
received  three  conunents  supporting  the 
revocation  of  the  SNURs.  Therefore, 
EPA  is  revoking  these  rules. 

B.  What  is  the  Agency's  Authority  for 
Taking  this  Action? 

Section  5(a)(2)  of  TSCA  (15  U.S.C. 
2604(a)(2))  authorizes  EPA  to  determine 
that  a  use  of  a  chemical  substance  is  a 
"significant  new  use."  EPA  must  make 
this  determination  by  rule  after 
considering  all  relevant  factors, 
including  those  listed  in  section  5(a)(2) 
of  TSCA.  Once  EPA  determines  that  a 
use  of  a  chemical  substance  is  a 
significant  new  use,  section  5(a)(1)(B)  of 
TSCA  requires  persons  to  submit  a 
notice  to  EPA  at  least  90  days  before 
they  manufactvue,  import,  or  process  the 
substance  for  that  use.  The  mechanism 
for  reporting  under  this  requirement  is 
established  under  40  CFR  721.5. 

During  review  of  the  PMNs  submitted 
for  the  chemical  substances  that  are  the 
subject  of  this  revocation,  EPA 
concluded  that  regulation  was 
warranted  based  on  available 
information  that  indicated  activities  not 
described  in  the  TSCA  section  5(e) 
consent  order  or  the  PMN  might  result 
in  significant  changes  in  human  or 
environmental  exposure  as  described  in 
section  5(a)(2)  of  TSCA.  Based  on  these 
findings,  SNURs  were  promulgated. 

EPA  has  revoked  the  TSCA  section 
5(e)  consent  orders  that  are  the  basis  for 
these  SNURs  and  no  longer  finds  that 
activities  other  than  those  described  in 
the  TSCA  section  5(e)  consent  orders 


may  result  in  significant  changes  in 
human  or  environmental  exposure.  The 
revocation  of  SNUR  provisions  for  these 
substances  is  consistent  with  the 
findings  set  forth  in  the  preamble  to  the 
proposed  revocation  of  each  individual 
SNUR. 

Therefore,  EPA  is  revoking  the  SNUR 
provisions  for  these  chemical 
substances  and  will  no  longer  require 
notice  of  intent  to  manufacture,  import, 
or  process  these  substances.  In  addition^ 
export  notification  under  section  12(b) 
of  TSCA  will  no  longer  be  required. 

m.  Statutory  and  Executive  Order 
Reviews 

This  rule  revokes  or  eliminates  an 
existing  regulatory  requirement  and 
does  not  contain  any  new  or  amended 
requirements.  As  such,  the  Office  of 
Management  and  Budget  (OMB)  has 
exempted  these  types  of  actions  from 
review  under  Executive  Order  12866, 
entitled  Regulatory  Planning  and 
Review  (58  FR  51735,  October  4,  1993). 

Since  this  rule  does  not  impose  any 
requirements,  it  does  not  contain  any 
information  collections  subject  to 
approval  under  the  Paperwork 
Reduction  Act  (PRA),  44  U.S.C.  3501  et 
seq. 

Piusuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.),  the  Agency  has 
determined  that  SNUR  revocations, 
which  eliminate  requirements  without  ^ 
imposing  any  new  ones  have  no  adverse 
economic  impacts. 

Since  this  rule  does  not  impose  any 
requirements  it  does  not  require  any 
other  action  under  Title  II  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
(UMRA)  (Pub.  L.  104-4). 

This  action  will  not  have  a  substantial 
direct  effect  on  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999). 

This  rule  does  not  have  tribal 
implications  because  it  is  not  expected 
to  have  substantial  direct  effects  on 
Indian  Tribes.  This  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments,  nor  does  it  involve  or 
impose  any  requirements  that  affect 
Indian  Tribes.  Accordingly,  the 
requirements  of  Executive  Order  13175 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (65  FR 
67249,  November  6,  2000),  do  not  apply 
to  this  rule. 
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This  action  is  not  subject  to  Executive 
Order  13045,  entitied  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks  (62  FR  19885. 
April  23, 1997),  because  this  is  not  an 
economically  significant  regulatory 
action  as  defined  by  Executive  Order 
12866,  and  this  action  does  not  address 
environmental  health  or  safety  risks 
disproportionately  affecting  children. 
TTiis  rule  is  not  subject  to  Executive 
Order  13211,  entitied  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  (66  FR  28355.  May 
22,  2001),  because  this  action  is  not 
expected  to  affect  energy  supply, 
distribution,  or  use. 

In  addition,  since  this  action  does  not 
involve  any  technical  standards,  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note),  does  not 
apply  to  this  action. 

This  action  does  not  involve  special 
considerations  of  environmental  justice 
related  issues  as  required  by  Executive 
^  Order  12898,  entitied  Federal  Actions  to 
'  Address  Environmental  fustics  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994). 

EPA  has  complied  with  Executive 
Order  12630.  entitled  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights  (53  FR  8859,  March  15, 1988),  by 
examining  the  takings  implications  of 
this  rule  in  accordance  with  the 
"Attorney  General's  Supplemental 
Guidelines  for  the  Evaluation  of  Risk 
and  Avoidance  of  Unanticipated 
Takings"  issued  under  the  Executive 
Order. 

In  issuing  this  rule,  EPA  has  taken  the 
necessary  steps  to  eliminate  drafting 
errors  and  ambiguity,  minimize 
potential  litigation,  and  provide  a  clear 
legal  standard  for  affected  conduct,  as 
required  by  section  3  of  Executive  Order 
12988,  entitled  Civil  Justice  Reform  (61 
FR  4729,  February  7, 1996). 

IV.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
Agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  the  Comptroller  General  of 
the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 


the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subiects  in  40  CFR  Part  721 

Environmental  protection,  Chemicals, 
Hazardous  substances,  Reporting  and 
recordkeeping  requirements. 

Dated:  September  5,  2002. 
Charles  M.  Auer, 

Director,  Office  of  Pollution  Prevention  and 
Toxics. 

Therefore,  40  CFR  part  721  is 
amended  as  follows: 

PART  721 —[AMENDED] 

1.  The  authority  citation  for  part  721 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2604,  2607.  and 
2625(c). 

H  721 .3628, 721 .5300,  and  721 .81 70 
[Removed] 

2.  By  removing  §§  721.3628,  721.5300, 
and  721.8170. 

(FR  Doc.  02-24654  Filed  9-26-02;  8:45  am] 
BtLUNG  CODE  6660-SO-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

42  CFR  Part  408 
[CMS-1221-F] 
RIN  0938-AK42 

Medicare  Program;  Supplementary 
Medical  Insurance  Premium  Surcharge 
Agreements 

AGENCY:  Centers  for  Medicare  & 
Medicaid  Services  (CMS),  HHS. 
ACTION:  Final  rule. 

summary:  This  final  rule  implements 
legislation  contained  in  section  1839(e) 
of  the  Social  Security  Act  (the  Act).  That 
statute  authorizes  a  Medicare  premium 
payment  arrangement  whereby  State 
and  local  government  agencies  can  enter 
into  an  agreement  with  the  Secretary  to 
make  periodic  lump  sum  payments  for 
the  Supplementary  Medical  Insurance 
(SMI)  late  enrollment  premium 
surcharge  amounts  due  for  a  designated 
group  of  eligible  enrollees.  Under  this 
Tvle,  we  define  and  set  out  the  basic 
rules  for  the  new  SMI  premium 
surcharge  billing  agreement.  In  order  to 
give  States  additional  time  for 
implementation  of  the  provisions  of  this 


final  rule,  we  are  delaying  the  rule's 
effective  date  to  six  months  from  the 
date  of  its  publication  in  the  Federal 
Register. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  March  26,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  Clarke,  (410)  786-7451. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

Section  1839(e)  of  the  Social  Security 
Act  (the  Act),  as  amended  by  section 
144  of  the  Social  Security  Act 
Amendments  of  1994  (Pub.  L.  103-432, 
October  31, 1994),  allows  States  to  enter 
into  agreements  with  us  to  pay  a  lump 
sum  for  the  Part  B  premium  late 
enrollment  surcharge  amounts  due  for  a 
designated  group  of  eligible  enrollees. 
Section  4582  of  the  Balanced  Budget 
Act  of  1997  (Pub.  L.  105-33)  (BBA) 
amended  the  Act  by  adding  language 
that  allows  local  government  agencies  to 
also  pay  the  surcharge.  Under  section 
4582  of  the  BBA,  any  appropriate  State 
or  local  government  agency  specified  by 
the  Secretary  may  enter  into  a 
Supplementary  Medical  Insurance  (SMI) 
premium  surcharge  agreement. 

This  legislation  was  requested  to 
enable  State  and  local  government 
agencies  that  are  no  longer  offering  a 
health  benefits  package  to  their  retirees 
to  pay  the  SMI  late  enrollment  premium 
surcharge  on  a  lump  sum  basis  for  their 
retirees  who  consequently  enrolled  or 
reenroUed  in  the  Medicare  program. 

While  covered  by  the  State  or  local 
government  agency  health  care  plans, 
some  retirees,  who  believed  that  these 
health  plans  would  be  sufficient  to 
cover  their  health  care  needs,  chose  not 
to  enroll  in  Medicare  when  they  first 
became  eligible,  or  enrolled  and 
subsequently  canceled  their  Medicare 
coverage.  In  some  cases,  these  retirees 
were  subsequently  notified  by  their 
State  or  local  government  retirement 
offices  that  those  agencies  would  no 
longer  offer  a  health  benefit  package  to 
their  retirees.  The  agencies 
recommended  that  their  retirees  enroll 
or  reenroU  in  Medicare.  When  they  did 
so,  some  retirees  learned  that  they 
would  be  subject  to  Medicare's  late 
enrollment  premium  surcharge. 
Consequently,  State  and  local 
government  retirement  offices  contacted 
us  and  requested  either  a  waiver  of  the 
surcharge  or  establishment  of  a  special 
enrollment  period  for  the  affected 
retirees.  We  denied  these  requests  and 
determined  that  the  affected  retirees 
were  subject  to  the  late  enrollment 
premium  surcharge.  This  prompted 
some  State  and  local  government 
retirement  offices  to  offer  to  pay  the 
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surcharge  portion  of  the  Supplemental 
Medical  Insurance  premium  on  behalf 
of  their  affected  retirees.  It  also 
prompted  a  request  from  a  local 
government  agency  to  enter  into  a 
special  billing  and  payment 
arrangement  with  us  in  order     ■ 
periodically  to  receive  a  single  bill  and 
pay  a  lump  sum  for  the  surcharge 
amoimts  due  from  a  specified  group  of 
its  retirees. 

Since  there  was  no  law  or  regulation 
in  place  that  would  have  allowed  us  to 
send  a  State  or  local  government  agency 
a  single  bill  to  pay  a  lump  sum  for  the 
SMI  premium  surcharge  portion  for  a 
group  of  enrollees,  we  initially  denied 
the  request.  Su^JsequenUy,  the  Congress 
enacted  legislation  that  allowed  States 
to  pay  the  Secretary,  on  a  quarterly  or 
other  periodic  basis,  a  lump  sum  for  the 
total  amoimt  of  the  SMI  premium 
surcharges  for  a  group  of  Medicare 
enrollees  (section  1839(e)  of  the  Act, 
section  144  of  the  Social  Security  Act 
Amendments  (Pub.  L.  103-432)). 
Section  4582  of  the  BBA  subsequently 
amended  section  1839(e)  of  the  Act  by 
adding  language  that  would  also  allow 
any  appropriate  State  or  local 
government  agency  specified  by  the 
Secretary  to  enter  into  an  agreement  to 
pay  the  SMI  premium  surcharges  on  a 
periodic  lump  sum  basis.  Because  our 
third  party  billing  system,  which  is  used 
for  billing  and  payment  of  these 
surcharge  amounts,  was  developed  to 
accommodate  monthly  billing  and 
payments,  all  SMI  premium  siucharge 
amounts  will  be  billed  and  paid  on  a 
monthly  basis. 

The  election  to  make  lump  sum 
payments  of  SMI  premium  surcharges 
by  a  State  or  local  government  agency 
under  an  SMI  premium  surcharge 
agreement  is  strictly  voluntary  and  is 
provided  as  a  convenience  to  the  State 
or  local  government  agency. 

n.  Provisions  of  the  Proposed 
Regulations 

The  proposed  rule  that  we  published 
in  the  Federal  Register  on  October  26, 
2001  (66  PR  54186)  would  implement 
section  1839(e)  of  the  Act,  section  144 
of  the  Social  Security  Act  Amendments 
of  1994  (Pub.  L.  103-432),  and  section 
4582  of  the  BBA.  We  proposed  to  make 
the  following  changes  in  42  CFR  part 
408: 

We  would  add  a  new  subpart  H  to  the 
regulations  in  part  408  (Premiums  for 
Supplementary  Medical  Insiuance).  The 
new  subpart  would  be  entitled 
"Supplementary  Medical  Insurance 
Premiiun  Surcharge  Agreements". 

Within  the  subpart,  we  would  add  a 
section  that  would  contain  the  authority 
for  allowing  States  and  local 


government  agencies  to  enter  into  an 
agreement  with  us  to  pay,  on  a  periodic 
basis,  a  lump  sum  for  the  total  amoimt 
of  the  SMI  premium  surcharges  for  a 
group  of  eligible  Medicare  eiut>llees. 

Since  there  are  no  existing  regulations 
that  prescribe  the  basic  rules  for  making 
periodic  lump  sum  payments  of  the  SMI 
premium  siutJiarge  under  a  special 
billing  arrangement,  we  would  add 
sections  entitled  "Definitions" 
Conditions  for  participation", 
"Application  procedures",  "Billing  and 
payment  procedures",  and 
"Termination  of  SMI  premiiun 
surcharge  agreements".  In  the 
"Definitions"  section,  we  would  define 
SMI  premium  surcharge  and  SMI 
premium  surcharge  agreement.  SMI 
premium  siucharge  would  be  defined  as 
the  amount  that  the  standard  monthly 
SMI  premium  would  be  increased  for 
late  eiuollment  and  for  reenroUment  as 
specified  in  §§408.22  through  408.25. 
SMI  premium  surcharge  agreement 
would  be  defined  as  an  agreement 
entered  into  between  a  State  or  local 
government  agency  and  us  whereby  the 
State  or  local  government  agency  would 
agree  to  periodically  pay  a  lump  sum  for 
the  premium  surcharge  amounts  due 
from  a  specified  group  of  eligible 
enrollees. 

The  "Conditions  for  participation" 
section  would  identify  individuals  who 
could  be  included  under  an  SMI 
premiiun  surcharge  agreement,  identify 
individuals  excluded  from  coverage 
under  an  agreement,  and  require  the 
State  or  local  government  agency  to 
secure  the  written  consent  of  each 
enroUee  covered  under  the  agreement. 
This  section  would  also  state  that  as  a 
condition  for  participation  the  State,  or 
local  government  agency  would  be 
required  to  establish  an  automated  data 
exchange  with  us  to  electronically 
transmit  addition,  removal,  and  change 
records  and  make  all  monthly  SMI 
premium  surcharge  payments  via 
electronic  funds  transfer. 

We  would  identify  eligible 
individuals  as  those  who,  at  the  time 
they  are  added  under  the  premium 
surcharge  agreement,  are  enrolled  under 
Medicare  Part  B  (SMI)  and  are 
responsible  for  paying  the  SMI  base 
premiums  and  surcharges  either  through 
direct  remittance  or  benefit 
withholding.  Eligible  individuals  may 
also  be  those  who  receive  a  Railroad 
Retirement  Board  or  Civil  Service 
annuity  and  are  having  the  SMI 
premium  and  surcharge  withheld. 

We  would  identify  individuals 
excluded  fi-om  coverage  under  an  SMI 
premium  surcharge  agreement  as  those 
who  are  not  enrolled  in  SMI,  those 
whose  SMI  premiums  are  being  paid  by 


a  State  Welfare  Agency  under  a  State 
buy-in  agreement,  or  those  whose  SMI 
premiums  and  surcharges  are  being  paid 
under  a  group  billing  agreement. 

In  the  "Application  procedures" 
section,  we  described  how  the  State  or 
local  government  agency  may  contact  its 
CMS  regional  office  (RO),  obtain  an 
application,  and  return  it  for  approval. 

The  "Billing  and  payment"  section 
would  state  that  the  State  or  local 
government  agency  must  pay  the  SMI 
premium  surcharge  for  each  eligible 
eruoUee  who  is  included  in  the 
agreement  for  the  time  period  beginning 
with  the  month  the  enrollee  is  added 
and  continuing  through  the  month  the 
State  or  local  government  agency 
notifies  us  that  it  is  necessary  to  remove 
the  enrollee,  the  month  the  enrollee's 
Part  B  coverage  terminates,  or  the  month 
of  the  enrollee's  death,  whichever 
comes  first. 

In  the  "Termination  of  SMI  premium 
surcharge  agreement"  section,  we 
proposed  that  a  State  or  local 
government  agency  may  voluntarily 
terminate  an  SMI  premium  surcharge 
agreement  by  notifying  us,  in  writing,  at 
least  30  days  before  the  termination 
date. 

We  also  proposed  that  we  may 
terminate  an  SMI  premium  siucharge 
agreement  with  30  days  notice  if  the 
State  or  local  government  agency  fails  to 
comply  with  the  terms  of  the  agreement, 
is  delinquent  in  payment  60  days  or 
more,  three  times  in  any  calendar  year, 
or  fails  to  comply  with  prescribed 
regulations  or  instructions.  We 
proposed  that  we  may  terminate  the 
agreement  at  any  time  if  we  find  that  the 
State  or  local  government  agency  is  not 
acting  in  the  best  interest  of  the 
enrollees,  or  us,  or  for  any  other  reason. 
If  an  agreement  is  terminated  by  us,  the 
State  or  local  government  agency  must 
wait  3  years  from  the  effective  date  of 
the  termination  before  it  can  request  to 
enter  into  another  agreement. 

m.  Analysis  and  Responses  to  Public 
Comments 

In  response  to  the  publication  of  the 
proposed  rule  on  October  26,  2001  (66 
FR  54186),  we  did  not  receive  any 
public  comments. 

IV.  Provisions  of  the  Final  Rule 

With  the  exception  of  changes  to 
proposed  §  408.210(b);  the  addition  of  a 
six-month  delay  in  the  rule's  effective 
date,  to  allow  additional  time  for  States 
and  local  govenunents  to  implement  the 
provisions  of  this  rule;  and  a  change  of 
the  grace  period  for  payment  from  25  to 
10  days  (§  408.207(b)),  we  are  adopting 
the  provisions  of  the  proposed  rule 
published  on  October  26,  2001  (66  FR 
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54186)  as  the  provisions  of  this  final 
rule. 

In  proposed  §  408.210(b)(2),  we 
subsequently  decided  that  we  may 
terminate  the  agreement  with  a  State  or 
local  government  agency  with  30  days 
advance  notice  if  the  State  or  local 
government  agency's  payments  are 
delinquent  30  days  or  more,  rather  than 
if  the  payments  are  delinquent  60  days 
or  more,  three  times  in  any  calendar 
year.  This  change  was  made  because  the 
proposed  rule  would  have  allowed  a 
State  or  local  government  agency  to  be 
delinquent  in  its  payments  for  almost 
one-half  of  a  year  before  any  corrective 
action  was  taken.  Upon  further 
reflection,  we  decided  that  this  was  too 
much  time  and  that  it  would  not  be  in 
the  best  interests  of  the  State  or  local 
government  agency,  the  beneficiaries,  or 
us  to  allow  the  delinquent  state  to 
continue  for  so  long  a  time.  This  section 
was  also  renumbered  to  become 
§  408.210(b)(1). 

In  proposed  §  408.210(b)(1),  we  have 
added  language  in  this  final  rule  to 
clarify  that  we  may  terminate  the 
agreement  with  a  State  or  local 
government  agency  at  any  time  if  we 
find  that  it  is  not  acting  in  the  best 
interest  of  the  enrollees,  or  us,  or  for  any 
other  reason  other  than  delinquent 
pajmaents  or  failure  to  comply  with  the 
terms  of  the  agreement  or  procedures 
promulgated  by  us.  This  section  was 
renumbered  to  become  §  408.210(b)(3). 

In  §  408.27(b)(2),  we  are  revising  the 
grace  period  to  10  days  from  the  25  days 
suggested  in  the  proposed  rule  because 
we  believe  that  the  10-day  period  allows 
ample  opportimity  for  States  and  local 
agencies  to  send  us  their  payments  and 
more  accurately  reflects  typical  business 
practices. 

We  are  retaining  all  other  language  of 
the  proposed  regulation  because  we  did 
not  receive  any  public  comments. 

V.  CoUection  of  Information 
Requirements 

Under  the  Paperwork  Reduction  Act 
of  1995  (PRA  1995),  we  are  required  to 
provide  60  days  notice  in  the  Federal 
Register  and  solicit  public  comment 
before  a  collection  of  information 
requirement  is  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval.  In  order  to  fairly 
evaluate  whether  an  information 
collection  should  be  approved  by  OMB, 
section  3506(c)(2)(A)  of  the  PRA  1995 
requires  that  we  solicit  comment  on  the 
following  issues: 

•  The  need  for  the  information 
collection  and  its  usefulness  in  carrying 
out  the  proper  functions  of  our  agencv. 

•  The  accuracy  of  our  estimate  of  tne 
information  collection  burden. 


•  The  quality,  utility,  and  clarity  of 
the  information  to  be  collected. 

•  The  minimization  of  the 
information  collection  burden  on  the 
affected  public,  including  automated 
collection  techniques. 

Section  408.202    Conditions  for 
Participation 

In  the  October  26,  2001  proposed  rule 
(66  FR  54186),  under  this  section,  a 
State  or  local  government  retirement 
agency  would  secure  from  each 
Medicare  enrbllee  for  whom  the 
surcharge  will  be  paid  a  written,  signed, 
statement  that  would  authorize  us  to 
send  billing  notices  directly  to  the  State 
or  local  government  agency  and  to 
release  any  information  required  under 
the  SMI  premium  surcharge  agreement. 
As  stated  in  the  proposed  rule,  the 
burden  associated  with  this  requirement 
is  the  time  and  effort  for  the  enrollee  to 
sign  the  required  authorization 
statement.  We  estimated  that  for  the  two 
States  affected  by  this  requirement,  each 
State  will  obtain  an  average  of  1,175 
authorizations.  Since  this  requirement 
will  be  standardized  and  incorporated 
into  the  enrollment  process,  we 
anticipated  that  it  would  take  each 
enrollee  5  minutes  to  provide  the 
necessary  authorization.  Therefore,  in 
the  proposed  rule  we  projected  that  the 
total  biuden  associated  with  this 
requirement  is  196  hoius  (5  minutes  x 
1,175  enrollees  x  2  retirement  agencies 
=  196  total  hours). 

This. section  also  reqiures  that  the 
State  or  local  government  agency 
maintain  the  authorization  statement  for 
each  enrollee  in  its  files  as  long  as  the 
enrollee  is  covered  by  the  agreement. 

Lastly,  this  section  requires  a  State  or 
local  government  agency  to  certify  to  us, 
in  writing,  that  an  authorization 
statement  is  on  file  for  each  enrollee 
covered  under  the  SMI  premium 
surcharge  agreement.  Only  one 
certification  is  necessary  for  the  entire 
group  of  covered  enrollees.  Given  that 
this  requirement  affects  only  two 
entities,  it  is  not  subject  to  the  PRA 
under  5  CFR  1320.3(c). 

Section  408.205    Application 
Procedures 

In  the  October  26,  2001  proposed  rule 
(66  FR  54186),  under  this  section,  a 
State  interested  in  entering  into  an 
agreement  would  return  to  the  CMS 
Regional  Office  (RO)  two  completed 
copies  of  the  application  materials. 

As  stated  in  the  proposed  rule,  we 
estimate  that  two  States/agencies  will 
apply  for  an  agreement.  Thus,  this 
requirement  is  not  subject  to  the  PRA  in 
accordance  with  5  CFR  1320.3(c). 


Section  408.207    Billing  and  Payment 
Procedures 

In  the  proposed  rule,  under  paragraph 
(a)  of  this  section,  the  State  or  local 
government  agency  must  transmit 
electronically  an  input  file  to  us 
containing  addition  and  removal 
records  at  least  once  each  calendar 
month,  but  may  transmit  this 
information  as  often  as  once  a  day. 

Under  paragraph  (d)  of  this  section,  if 
a  State  or  local  government  agency 
disagrees  with  the  amount  assessed  in  a 
billing  statement  or  interest  charge,  it 
must  notify  us  as  required  imder  this 
section.  Given  that  this  activity  is 
conducted  as  part  of  an  administrative 
action,  audit,  and/or  investigation,  this 
requirement  is  exempt  from  the  PRA 
under  5  CFR  1320.4. 

Section  408.210    Termination  of  SMI 
Premium  Surcharge  Agreement 

In  the  October  26,  2001  proposed  rule 
(66  FR  54186),  under  paragraph  (a),  if 
the  State  or  local  government  agency 
voluntarily  terminates  its  agreement 
with  us,  it  must  notify  us,  in  writing,  at 
least  30  days  before  the  effective  date  of 
the  termination. 

As  stated  in  the  proposed  rule,  we 
estimate  that  two  States/agencies  will  be 
subject  to  the  provisions  of  this  section. 
Thus,  this  requirement  is  not  subject  to 
the  PRA  in  accordance  with  5  CFR 
1320.3(c). 

The  total  burden  associated  with  this 
rule  is  196  annual  hours. 

We  have  submitted  a  copy  of  this  final 
rule  to  OMB  for  its  review  of  the 
information  collection  requirement  in 
§  408.202.  These  requirements  are  not 
effective  until  they  have  been  approved 
by  the  OMB. 

VI.  Regulatory  Impact  Statement 

A.  Overall  Impact 

We  have  examined  the  impacts  of  this 
final  rule  as  required  by  Executive 
Order  12866  (September  1993, 
Regulatory  Plaiming  and  Review)  and 
the  Regulatory  Flexibility  Act  (RFA) 
(September  19, 1980,  Public  Law  96- 
354).  Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives  and, 
if  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety  effects;  distributive  impacts: 
and  equity).  A  regulatory  impact 
analysis  (RIA)  must  be  prepared  for 
major  rules  with  economically 
significant  effects  (SlOO  million  or  more 
annually).  This  is  not  a  major  rule.  It  has 
no  significant  economic  impact,  on 
either  costs  or  savings,  because  either 
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the  enrollee  or  the  State  or  local 
government  agency  would  remit  the 
same  amount  to  us  whether  or  not  there 
is  an  SMI  premium  surcharge  agreement 
in  effect.  The  only  difference  is  that 
under  this  rule,  the  State  or  local 
government  agency  is  allowed  to 
voluntarily  elect  to  remit  SMI  premium 
siu^harge  amounts  in  a  lump  sum 
payment  on  behalf  of  eligible  Medicare 
enrollees. 

The  RFA  requires  agencies  to  analyze 
options  for  regulatory  relief  of  small 
businesses.  For  purposes  of  the  RFA, 
small  entities  include  small  businesses, 
nonprofit  organizations,  and 
government  agencies.  Most  hospitals 
and  most  other  providers  and  suppliers 
are  small  entities,  either  by  nonprofit 
status  or  by  having  revenues  of  $5 
million  or  less  annually.  Individuals 
and  States  are  not  included  in  the 
definition  of  small  entities.  Therefore, 
we  have  determined,  and  we  certify, 
that  this  final  regulation  does  not  result 
in  a  significant  impact  on  a  substantial 
number  of  small  entities. 

In  addition,  section  1102(b)  of  the 
Social  Security  Act  (the  Act)  requires  us 
to  prepare  a  regulatory  impact  analysis 
if  a  rule  may  have  a  significant  impact 
on  the  operations  of  a  substantial 
number  of  small  rural  hospitals.  This 
analysis  must  conform  to  the  provisions 
of  section  604  of  the  RFA.  For  purposes 
of  section  1102(b)  of  the  Act,  we  define 
a  small  rural  hospital  as  a  hospital 
located  outside  of  a  Metropolitan 
Statistical  Area  with  fewer  than  100 
beds.  This  rule  has  no  impact  on  any 
small  rural  hospitals.  Therefore,  we 
have  determined,  and  we  certify,  that 
this  final  regulation  does  not  have  a 
significant  effect  on  the  operations  of  a 
substantial  number  of  small  rural 
hospitals. 

B.  The  Unfunded  Mandates  Act 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA, 
Pub.  L.  104—4)  requires  that  agencies 
assess  anticipated  costs  and  benefits 
before  issuing  any  rule  that  may  result 
in  an  annual  expenditure  by  State,  local, 
or  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $110  million. 
This  rule  has  no  effect  on  the  annual 
expenditures  of  any  State,  local,  or  tribal 
government,  or  the  private  sector. 
Participation  in  an  SMI  premium 
surcharge  agreement  is  strictly 
voluntary  and  does  not  change  the  total 
amount  of  SMI  premium  surcharges 
paid  by  a  State  or  local  government 
agency.  Therefore,  we  have  determined, 
and  we  certify,  that  this  final  regulation 
does  not  result  in  an  annual  expenditure 
by  State,  local,  or  tribal  governments,  in 


the  aggregate,  or  by  the  private  sector,  of     enrollment  siux:harge  amounts  due  for  a 
$110  million.  group  of  eligible  enrollees. 

§408^1    Definitions. 

For  purposes  of  this  subpart,  the 
following  definitions  apply: 

SMI  premium  surcharge  means  the 
amount  that  the  standard  monthly  SMI 
premium  is  increased  for  late 
enrollment  or  for  reenrollment  as 
specified  in  §§408.22  through  408.25. 
-    SMI  premium  surcharge  agreement 
means  a  written  arrangement  between 
the  Secretary  and  a  State  or  local 
government  agency  to  pay,  on  a 
quarterly,  monthly,  or  other  periodic 
basis,  a  lump  sum  for  the  SMI  premiiun 
surcharge  amounts  due  for  a  designated 
group  of  eligible  enrollees. 


C.  Federalism 

We  have  reviewed  this  final  rule 
under  the  threshold  criteria  of  Executive 
Order  13132,  Federalism,  and  we  have 
determined  that  it  does  not  significantly 
affect  the  rights,  roles,  and 
responsibilities  of  States.  This  rule  is  in 
response  to  a  specific  request  from  a 
State/local  government  and  is  an 
example  of  regulatory  flexibility  and 
cooperation  with  States.  Also,  in  order 
to  give  States  additional  time  to 
implement  the  rule's  provisions,  we 
have  delayed  the  effective  date  of  the 
rule  to  six  months  from  the  date  of 
publication  in  the  Federal  Register. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  final  rule 
was  reviewed  by  the  Office  of 
Management  and  Budget.  This  final  rule 
is  not  a  major  rule  as  defined  at  5  U.S.C. 
804(2). 

List  of  Subjects  in  42  CFR  Part  408 

Medicare. 

Accordingly,  the  Centers  for  Medicare 
&  Medicaid  Services  amends  42  CFR 
chapter  IV,  part  408  as  follows: 

PART  408— PREMIUMS  FOR 
SUPPLEMENTAL  MEDICAL 
INSURANCE 

1 .  The  authority  citation  for  part  408 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh). 

2.  Add  a  new  subpart  H,  consisting  of 
§§  408.200  through  408.210,  to  part  408, 
to  read  as  follows: 

Subpart  H— Supplementary  Medical 
Insurance  Premium  Surcharge 
Agreements 

Sec. 

408.200  Statutory  basis. 

408.201  Definitions. 

408.202  Conditions  for  participation. 
408.205  Application  procedures. 
408.207  Billing  and  payment  procedures. 
408.210  Termination  of  SMI  premium 

surctiarge  agreement. 

Subpart  H— Supplementary  Medical 
Insurance  Premium  Surcharge 
Agreements 

§408.200    statutory  basis. 

This  subpart  implements  provisions 
of  section  1839(e)  of  the  Social  Security 
Act  that  allow  State  or  local  government 
agencies  to  enter  into  an  agreement  with 
the  Secretary  to  pay,  on  a  quarterly  or 
other  periodic  basis,  a  lump  sum  for  the 
total  of  the  SMI  premium  late 


§  408.202    Conditions  for  participation. 

(a)  A  State  or  local  government  agency 
may  apply  to  CMS  to  enter  into  an  SMI 
premium  surcharge  agreement  if  the 
following  conditions  are  met: 

(1)  Each  individual  designated  for 
coverage  imder  the  premium  surcharge 
agreement  must  be  enrolled  in  Medicare 
Part  B  at  the  time  the  individual  is 
added  to  the  premiiun  surcharge 
account. 

(2)  Each  enrollee  designated  for 
coverage  under  the  agreement  must,  at 
the  time  the  individual  is  added  to  the 
premium  surcharge  accoimt,  be 
responsible  for  paying  the  base 
premium  and  surcharge  through  direct 
remittance  or  benefit  withholding  from 
Social  Security  or  Railroad  Retirement 
benefits  or  a  Civil  Service  annuity. 

(3)  Each  eru-oUee  designated  for 
coverage  imder  the  agreement  must,  at 
the  time  the  individual  is  added  to  the 
premiiun  surcharge  account,  not  have 
premiums  paid  by  a  State  Welfare 
Agency  under  a  State  buy-in  agreement 
as  described  in  §407.40  of  this  chapter 
or  under  a  group  billing  arrangement  as 
described  in  §  408.80. 

(b)  The  State  or  local  government 
agency  must  secure  frum  each  enrollee 
a  signed,  written  statement  authorizing 
CMS  to  send  billing  notices  directly  to 
the  State  or  local  government  agency, 
and  to  release  to  the  State  or  local 
government  agency  information 
required  under  the  SMI  premium 
surcharge  agreement. 

(c)  The  authorization  statement  for 
each  enrollee  must  be  retained  in  the 
State  or  local  government  agency  files 
for  as  long  as  the  eiu-oUee  is  covered  by 
the  agreement.  These  authorization 
statements  need  not  be  forwarded  to 
CMS. 

(d)  The  State  or  local  government 
agency  must  certify  to  CMS,  in  writing, 
that  an  authorization  statement  is  on  file 
for  each  enrollee  covered  under  the  SMI 
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premium  surcharge  agreement.  Only 
one  certification  is  necessary  for  the 
entire  group  of  covered  enrollees. 

(e)  A  State  or  local  government  agency 
must  establish  an  automated  data 
exchange  with  CMS  using  the  Third 
Party  Premium  Collection  System,  in 
order  to  transmit  electronically  an  input 
file  that  will  be  used  to  add  or  remove 
enrollees  from  the  billing  system. 

§408.205    Application  procedures. 

(a)  A  State  or  local  government  agency 
must  contact  its  CMS  regional  office 
(RO)  to  request  application  materials. 

(b)  If  interested  in  entering  into  an 
agreement,  the  State  or  local 
government  agency  must  return  to  the  . 
RO  two  copies  of  the  completed 
application  materials. 

(c)  CMS  reviews  the  application 
materials,  and,  when  they  are  approved, 
notifies  the  State  or  local  government 
agency,  and  the  RO. 

§  408.207    Biiiing  and  payment  procedures. 

(a)  Adding  and  removing  enrollees. 
The  State  or  local  government  agency 
must  transmit  an  input  file  containing 
addition  and  removal  records 
electronically  to  CMS  as  follows: 

(1)  Input  files  must  be  transmitted  at 
least  once  each  calendar  month,  but 
may  be  transmitted  as  often  as  once  a 

day. 

(2)  CMS  will  not  add  or  remove 
enrollees  retroactively,  except  for 
removals  upon  the  death  of  an  enrollee. 

(3)  The  State  or  local  government 
agency  must  pay  the  SMI  premium 
surcharge  for  each  eligible  enrollee  who 
is  included  in  the  agreement  for  the 
time  period  beginning  with  the  month 
the  enrollee  is  added  and  continuing 
through  the  month  the  State  or  local 
government  agency  informs  CMS  that 
the  enrollee  is  to  be  removed,  the  month 
the  enroUee's  Part  B  coverage 
terminates,  or  the  month  of  the 
enrollee's  death,  whichever  comes  first. 

(b)  Payment  and  grace  period. 
Pajmient  must  be  made  to  CMS  as 
follows: 

(1)  Payment  to  CMS  must  be  received 
by  CMS  by  the  first  day  of  each  month. 

(2)  There  is  a  10-day  grace  period  for 
receipt  of  pajmient. 

(3)  Payment  must  be  made  to  CMS  via 
electronic  funds  transfer. 

(c)  Late  payment  penalties.  CMS  may 
Assess  interest  for  any  payment  it  does 
not  receive  by  the  first  day  of  the  month 
as  follows: 

(1)  Interest  will  be  assessed  at  the  SMI 
trust  fund  rate  as  computed  for  new 
investments  in  accordance  with  section 
1841(c)  of  the  Act. 

(2)  Interest  will  be  waived  if  the  full 
payment  is  received  by  the  10th  day  of 
the  month  in  which  it  is  due. 


(3)  Interest  will  be  caladated  and 
assessed  in  30-day  increments. 

(4)  Interest  will  be  assessed  on  the 
balance  of  the  amount  billed  that 
remains  unpaid  at  the  expiration  of  the 
grace  period  and  unpaid  balances  bom. 
prior  periods. 

(5)  Interest  will  continue  to  accrue  on 
unpaid  amounts  until  the  balance  is 
paid  in  full. 

(d)  Disagreement  over  billing  amounts 
or  interest.  If  the  State  or  local 
government  agency  disagrees  with  the 
amount  assessed  in  a  billing  statement 
or  interest  charge,  it  must  notify  CMS  as 
follows: 

(1)  The  State  or  local  government 
agency  must  provide  evidence  suitable 
to  CMS  to  substantiate  its  claim. 

(2)  The  State  or  local  government 
agency  mu.st  continue  to  make  full 
payment  while  CMS  evaluates  the 
evidence  provided. 

(3)  Credit  for  payment  amounts  or 
interest  that  CMS  determines  to  be  due 
to  the  State  or  local  government  agency 
will  be  reflected  as  an  adjustment  in 
subsequent  bills,  effective  on  the  date 
the  corrected  amount  would  have  been 
due. 

§408.210    Tennination  of  SMI  premium 
surcltargs  agreement. 

(a)  Termination  by  the  State  or  local 
government  agency.  The  State  or  local 
govenunent  agency  may  voluntarily 
terminate  its  agreement  with  CMS  as 
follows: 

(1)  The  State  or  local  government 
agency  must  notify  CMS,  in  writing,  at 
least  30  days  before  the  effective  date  of 
the  termination. 

(2)  The  State  or  local  government 
agency  must  pay  any  unpaid  premium 
surcharge  amounts  and  interest  due 
within  30  days  after  the  effective  date  of 
the  termination. 

(3)  Interest  will  continue  to  accrue 
until  all  amounts  due  are  paid  in  full. 

(b)  Termination  by  CMS.  CMS  may 
terminate  the  agreement  with  a  State  or 
local  government  agency  as  follows: 

(1)  If  a  State  or  local  government 
agency's^ayments  are  delinquent  30 
days  or  more,  CMS  may  terminate  the 
agreement  with  30  days  advance  notice. 

(2)  If  the  State  or  local  government 
agency  fails  to  comply  with  the  terms  of 
the  agreement  or  procedures 
promulgated  by  C^S,  CMS  may 
terminate  the  agreement  with  30  days 
advance  notice. 

(3)  If  CMS  finds  that  the  State  or  local 
government  agency  is  not  acting  in  the 
best  interest  of  the  enrollees,  or  CMS,  or 
for  any  reason  other  than  those  in 
paragraphs  (b)(1)  and  (b)(2)  of  this 
section,  CMS  may  terminate  the 
agreement  at  any  time. 


(4)  The  State  or  local  government 
agency  must  pay  all  outstanding 
premium  surcharge  and  any  interest 
amounts  due  within  30  days  after  the 
effective  date  of  the  termination. 

(5)  Interest  will  continue  to  accrue 
until  all  amounts  due  are  paid  in  full. 

(6)  After  the  agreement  is  terminated, 
CMS  will  resume  collection  of  the 
premium  surcharge  frpm  tl^e  enrollees 
covered  under  the  terminated 
agreement. 

(7)  If  an  agreement  is  terminated  by 
CMS,  the  State  or  local  government 
agency  must  wait  3  years  itom  the 
effective  date  of  the  termination  before 
it  can  request  to  enter  into  another  SMI 
premium  surcharge  agreement. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
Insurance;  and  Program  No.  93.774. 
Medicare — Supplementary  Medical 
Insurance  Program) 

Dated:  April  18,  2002. 
Thomas  A.  Scully, 

Administrator,  Centers  for  Medicare  & 
Medicaid  Services. 

Dated:  )une  13.  2002. 
Tommy  G.  Thompson, 

Secretary. 

[FR  Doc.  02-23845  Filed  9-26-02;  8:45  ami 
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CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

45  CFR  Part  2551 
RIN304S-^A29 

Senior  Companion  Program; 
Amendments 

agency:  Corporation  for  National  and 
Community  Service. 
action:  Final  rule. 

summary:  These  amendments  to  the 
Final  Regulation  governing  the  Senior 
Companion  Program  include:  improving 
access  of  persons  with  limited  English 
speaking  proficiency;  clarifying  what 
income  should  be  counted  for  purposes 
of  determining  income  eligibility  of  an 
applicant  to  become  a  stipended  Senior 
Companion;  providing  increased 
flexibility  to  sponsors  to  determine  the 
hours  of  service  of  Senior  Companions; 
reducing  restrictions  on  sponsors 
serving  as  volunteer  stations:  and 
providing  for  Senior  Companions  to 
serve  as  volunteer  leaders. 
DATES:  These  amendments  are  effective 
October  28,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peter  L.  Boynton,  202-60&-5000,  ext. 
499. 
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SUPPLEMENTARY  INFORMATION:  The 
Corporation  published  a  notice  of 
proposed  rulemaking  (NPRM)  for  the 
Senior  Companion  Program,  45  CFR 
part  2551,  in  the  Federal  Register  at  67 
FR  18846,  dated  April  17,  2002. 

Summary  of  Main  Comments 

In  response  to  the  Corporation's 
invitation  in  the  NPRM,  the  Corporation 
received  19  letter  and/or  email 
responses  addressing  the  proposed 
amendments  to  the  Senior  Companion 
rules.  Ten  were  in  full  support  of  all  of 
the  proposed  rules.  One  expressed 
support  for  the  amendment  concerning 
volimteer  stations,  without  commenting 
on  other  provisions.  One  expressed 
support  for  the  amendment  concerning 
service  hours,without  commenting  on 
other  provisions.  Six  expressed  a 
preference  for  lowering  the  service  hour 
requirement  to  10  hours  and  four  sought 
clarifications.  None  opposed  any  of  the 
proposed  amendments. 

Following  are  the  Corporation's 
responses  to  comments  received: 

Comment:  With  reference  to 
§2551.51,  supported  the  lowering  of  the 
service  requirement  to  a  minimum  of  10 
rather  than  15  hours  per  week. 

Response:  The  Corporation 
understands  the  interest  of  some 
respondents  to  lower  further  the 
minimum  service  requirement. 
However,  considering  overall 
experience  and  the  other  comments 
received,  the  Corporation  believes  the 
proposed  minimum  of  15  hours 
provides  sponsors  and  volunteers  with 
sufficient  flexibility. 

Comment:  Sought  to  clarify  the 
relationship  between  the  stipend  paid  to 
Senior  Companions  and  the  monetary 
,  incentive  that  can  be  paid  to  volunteer 
leaders. 

Response:  The  monetary  incentive 
that  can  be  paid  to  Senior  Companion 
volunteer  leaders  is  in  addition  to  the 
stipend. 

Comment;  Asked  for  clarification 
whether  volunteer  leaders  can  perform 
staff  duties. 

Response:  §  2551.121(b).  Non- 
displacement  of  employed  workers, 
addresses  this  issue.  A  Senior 
Companion  may  not  perform  duties  that 
would  otherwise  be  performed  by  paid 
staff  or  which  would  supplant  the  hiring 
of  or  result  in  the  displacement  of  paid 
staff,  or  impair  existing  contracts  for 
service. 

Comment:  Asked  whether  Senior 
Companion  volunteer  leaders  must  meet 
income  eligibility  requirements. 

Response:  Yes,  if  they  receive  a 
stipend.  All  stipended  Senior 
Companions  must  meet  income 
eligibility  requirements. 


Comment:  With  reference  to 
§  2551.23(c){2){iv),  asked  if  the 
Corporation  would  allow  costs  for 
translating  basic  information  into 
different  languages  and  for  the  use  of 
interpreters. 

Response:  Such  costs  are  allowable  if 
they  meet  the  requirements  of  §  2551.93. 

Impact  of  Various  Acts  and  Executive 
Orders 

After  carefully  reviewing  the  changes 
implemented  by  this  amendment,  it  was 
determined  that: 

(1)  This  was  a  significant  regulatory 
action  under  section  3(f)(4)  of  Executive 
Order  12866  "Regulatory  Planning  and 
Review",  and  required  a  review  by  the 
Office  of  Management  and  Budget; 

(2)  The  Corporation  hereby  certifies 
that  the  Regulatory  Flexibility  Act  does 
not  apply  because  there  is  no 
"significant  economic  impact  on  a 
substantial  number  of  small  entities"; 

(3)  That  the  Unfunded  Mandates 
Reform  Act  of  1995  (2  U.S.C.  chapter  25, 
subchapter  II)  does  not  apply  because 
the  amendment  does  not  result  in  any 
annual  expenditures  of  $100  million  by 
State,  local,  Indian  Tribal  governments 
or  the  private  sector; 

(4)  That  the  Paperwork  Reduction  Act 
does  not  apply  because  the  amendments 
do  not  impose  any  additional  reporting 
or  record-keeping  requirements; 

(5)  That  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  does  not  apply  because  it  is  not  a 
major  rule  as  defined  by  section  251  of 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  and 
would  not  result  in  an  annual  effect  on 
the  economy  of  $100  million  or  more; 
result  in  an  increase  in  cost  or  prices;  or 
have  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets;  and 

(6)  That  Executive  Order  131 32~ 
"Federalism"  does  not  apply  because  it 
would  not  have  substantial  direct  effects 
on  the  States  or  the  relationship 
between  the  national  government  and 
the  States. 

List  of  Subjects  in  45  CFR  Part  2551 

Aged,  Grant  programs — social 
programs.  Volunteers. 

For  the  reasons  set  forth  in  the 
preamble,  the  Corporation  for  National 
and  Community  Service  amends  45  CFR 
part  2551  as  follows: 


PART  2551— SENIOR  COMPANION 
PROGRAM 

1.  The  authority  citation  for  part  2551 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4950  et  seq. 

2.  Revise  §  2551.23(c)(2)(iv)  to  read  as 
follows: 

§  2551 .23    What  are  a  sponsor's  program 

responsibilities? 

***** 

(c)*  *  * 

(2)*  *-* 

(iv)  That  states  the  station  assures  it 
will  not  discriminate  against  volunteers 
or  in  the  operation  of  its  program  on  the 
basis  of  race;  color;  national  origin, 
including  individuals  with  limited 
English  proficiency;  sex;  age;  political 
affiliation;  religion;  or  on  ^e  basis  of 
disability,  if  the  participant  or  member 
is  a  qualified  individual  with  a 
disability;  and 
***** 

3.  In  §  2551.42,  revise  paragraph  (b)  to 
read  as  follows: 

§  2551 .42    What  income  guidelines  govern 
eligibility  to  serve  as  a  stipended  Senior 
Companion? 

***** 

(b)  For  applicants  to  become 
stipended  Senior  Companions,  annual 
income  is  projected  for  the  following  12 
months,  based  on  income  at  the  time  of 
application.  For  serving  stipended 
Senior  Companions,  annual  income  is 
counted  for  the  past  12  months.  Annual 
income  includes  the  applicant  or 
emoUee's  income  and  that  of  his/her 
spouse,  if  the  spouse  lives  in  the  same 
residence.  Sponsors  shall  count  the 
value  of  shelter,  food,  and  clothing,  if 
provided  at  no  cost  by  persons  related 
to  the  applicant,  enroUee,  or  spouse. 
***** 

4.  Amend  §  2551.45  by  republishing 
the  introductory  text  and  adding 
paragraph  (f)  to  read  as  follows: 

§  2551 .45    What  cost  reimbursements  are 
provided  to  Senior  Companions? 

Cost  reimbursements  include: 

•        *        *        *        * 

(f)  Leadership  incentive.  Senior 
Companions  who  serve  as  volimteer 
leaders,  assisting  new  Senior 
Companions  or  coordinating  other 
Senior  Companions  in  accordance  with 
the  Act,  may  be  paid  a  monetary 
incentive. 

5.  Revise  §  2551.51  to  read  as  follows: 

§2551.51    What  are  ttie  terms  of  service  of 
a  Senior  Companion? 

A  Senior  Companion  shall  serve  a 
minimum  of  15  hours  per  week  and  a 
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maximum  of  40  hours  per  week.  A 
Senior  Companion  shall  not  serve  more 
than  2088  hours  per  year.  Within  these 
limitations,  a  sponsor  may  set  service 
policies  consistent  with  local  needs. 

6.  Revise  §  2551.61  to  read  as  follows: 

§  2551 .61    May  a  sponsor  serve  as  a 
volunteer  station? 

Yes,  a  sponsor  may  serve  as  a 
volunteer  station,  provided  this  is  part 
of  the  application  workplan  approved 
by  the  Corporation. 

7.  Revise  §  2551.71  to  read  as  follows: 

§  2551 .71    What  requirements  govern  the 
assignment  of  Senior  Companions? 

(a)  Senior  Companion  assignments 
shall  provide  for  Senior  Companions  to 
give  direct  services  to  one  or  more 
eligible  adults  that: 

(1)  Result  in  person-to-person 
supportive  relationships  with  each 
client  served. 

(2)  Support  the  achievement  and 
maintenance  of  the  highest  level  of 
independent  living  for  their  clients. 

(3)  Are  meaningful  to  the  Senior 
Companion. 

(4)  Are  supported  by  appropriate 
orientation,  training,  and  supervision. 

(b)  Senior  Companions  may  serve  as 
volunteer  leaders,  and  in  this  capacity 
may  provide  indirect  services.  Senior 
Companions  with  special  skills  or 
demonstrated  leadership  ability  may 
assist  newer  Senior  Companion 
volunteers  in  performing  their 
assignments  and  in  coordinating 
activities  of  such  volimteers. 

(c)  Senior  Companions  shall  not 
provide  services  such  as  those 
performed  by  medical  personnel, 
services  to  large  nmnbers  of  clients, 
custodial  services,  administrative 
support  services,  or  other  services  that 
would  detract  from  their  assignment. 

8.  Revise  §  2551.72  to  read  as  follows: 

§  2551 .72    Is  a  written  volunteer 
assignment  plan  required  for  each 
volunteer? 

(a)  All  Senior  Companions  performing 
direct  services  to  individual  clients  in 
home  settings  and  individual  clientsHn 
commimity-based  settings,  shall  receive 
a  written  volunteer  assignment  plan 
developed  by  the  volunteer  station  that: 

(1)  Is  approved  by  the  sponsor  and 
accepted  by  the  Senior  Companion; 

(2)  Identifies  the  client(s)  to  be  served; 

(3)  Identifies  the  role  and  activities  of 
the  Senior  Companion  and  expected 
outcomes  for  the  client(s); 

(4)  Addresses  the  period  of  time  each 
client  is  expected  to  receive  such 
services;  and 

(5)  Is  used  to  review  the  status  of  the 
Senior  Companion's  services  in  working 


with  the  assigned  client(s),  as  well  as 
the  impact  of  the  assignment  on  the 
client(s). 

(b)  If  there  is  an  existing  plan  that 
incorporates  paragraphs  (a)(2),  (3),  and 
(4)  of  this  section,  that  plan  shall  meet 
the  requirement. 

(c)  All  Senior  Companions  serving  as 
volimteer  leaders  shall  receive  a  written 
volunteer  assignment  plan  developed  by 
the  volunteer  station  that: 

(1)  Is  approved  by  the  sponsor  and 
accepted  by  the  Senior  Companion; 

(2)  Identifies  the  role  and  activities  of 
the  Senior  Companion  and  expected 
outcomes; 

(3)  Addresses  the  period  of  time  of 
service;  and 

(4)  Is  used  to  review  the  status  of  the 
Senior  Companion's  services  identified 
in  the  assignment  plan,  as  well  as  the 
impact  of  those  services. 

Dated:  September  23,  2002. 
Tess  Scannell, 

Director,  National  Senior  Service  Corps. 
|FR  Doc.  02-24612  Filed  9-26-02:  8:45  am] 
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CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

45  CFR  Part  2552 
RIN3045-AA30 

Foster  Grandparent  Program; 
Amendments 

agency:  Corporation  for  National  and 
Community  Service. 
ACTION:  Final  rule. 

summary:  These  amendments  to  the 
Final  Regulation  governing  the  Foster 
Grandparent  Program  include: 
providing  increased  flexibility  to 
sponsors  to  determine  the  hours  of 
service  of  Foster  Grandparents;  reducing 
restrictions  on  sponsors  serving  as 
volunteer  stations:  clarifying  what 
income  should  be  counted  for  purposes 
of  determining  income  eligibility  of  an 
applicant  to  become  a  stipended  Foster 
Grandparent;  and  improving  access  of 
persons  with  limited  English  speaking 
proficiency. 

DATES:  The  amendments  are  effective 

October  28,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  L.  Boynton,  202-606-5000,  ext. 

499. 

SUPPLEMENTARY  INFORMATION:  The 
Corporation  published  a  notice  of 
proposed  rulemaking  (NPRM)  for  the 
Foster  Grandparent  Program,  45  CFR 
part  2552,  in  the  Federal  Register  at  67 
FR  18847,  dated  April  17,  2002. 


Summary  of  Kfain  Comments 

In  response  to  the  Corporation's 
invitation  in  the  NPRM,  the  Corporation 
received  20  letter  and/or  email 
responses  addressing  the  proposed 
amendments  to  the  Foster  Grandparent 
rules.  Ten  were  in  full  support  of  all  of 
the  proposed  rules.  One  expressed 
support  for  the  amendment  concerning 
volunteer  stations,  without  commenting 
on  other  provisions.  Two  expressed 
support  for  the  amendment  concerning 
service  hours  and/or  projecting  income, 
without  conmienting  on  the  other 
provisions.  Six  supported  lowering  the 
service  hour  requirement  to  10  hours 
and  one  sought  a  clarification.  None 
opposed  any  of  the  proposed 
amendments.  Following  are  the 
Corporation's  responses  to  comments 
received: 

Comment:  With  reference  to 
§  2552.51,  supported  the  lowering  of  the 
service  requirement  to  a  minimum  of  10 
rather  than  15  hours  per  week. 

Response:  The  Corporation 
understands  the  interest  of  some 
respondents  to  lower  further  the 
minimum  service  requirement. 
However,  considering  overall 
experience  and  the  other  comments 
received,  the  Corporation  believes  the 
proposed  minimum  of  15  hours 
provides  sponsors  and  volunteers  with 
sufficient  flexibility. 

Comment:  With  reference  to 
§  2552.42(b),  suggests  that  projected 
income  should  also  be  used  in  the  case 
of  Foster  Grandparents  who  have 
experienced  a  change  in  circumstance. 

Response:  The  provisions  of  §  2552.42 
(b)  provide  for  serving  stipended  Foster 
Grandparents  that  their  annual  income 
is  counted  for  the  past  12  months.  If 
their  income  has  decreased,  they  would 
remain  eligible  to  receive  a  stipend.  U  it 
has  increased,  then  the  annual  review  of 
income  eligibility  specified  in 
§  2552.23(h)  would  determine  whether 
they  continue  to  remain  eligible  for  a 
stipend. 

Comment:  With  reference  to 
§  2552.51,  asks  how  projects  are 
expected  to  pay  stipends  of  volunteers 
serving  as  much  as  2088  hours  per  year. 

Response:  While  the  amended 
§  2552.51  provides  that  a  single  Foster 
Grandparent  may  serve  up  to  2088 
hours  per  year,  each  sponsor's  notice  of 
grant  award  provides  for  delivery  of  an 
agreed  upon  number  of  volunteer 
service  years  (VSYs),  defined  as  1044 
hours.  Therefore,  when  the  amendment 
goes  into  effect,  the  service  of  a  single 
Foster  Grandparent  for  2088  hours  will 
be  equivalent  to  two  VSYs. 
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Impact  of  Various  Acts  and  Executive 
Orders 

After  carefully  reviewing  the  changes 
implemented  by  this  emiendment,  it  was 
determined  that: 

(1)  This  was  a  significant  regulatory 
action  under  section  3(f)(4)  of  Executive 
Order  12866  "Regulatory  Planning  and 
Review",  and  required  a  review  by  the 
Office  of  Management  and  Budget; 

(2)  The  Corporation  hereby  certifies 
that  the  Regulatory  Flexibility  Act  does 
not  apply  because  there  is  no 
"significant  economic  impact  on  a 
substantial  number  of  small  entities'; 

(3)  That  the  Unfunded  Mandates 
Reform  Act  of  1995  (2  U.S.C.  chapter  25. 
subchapter  11}  does  not  apply  because 
the  amendment  does  not  result  in  any 
annual  expenditures  of  $100  million  by 
State,  local,  Indian  Tribal  governments 
or  the  private  sector; 

(4)  That  the  Paperwork  Reduction  Act 
does  not  apply  because  the  amendments 
do  not  impose  any  additional  reporting 
or  record-keeping  requirements; 

(5)  That  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  does  not  apply  because  it  is  not  a 
major  rule  as  defined  by  section  251  of 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  and 
would  not  result  in  an  annual  effect  on 
the  economy  of  $100  million  or  more; 
result  in  an  increase  in  cost  or  prices;  or 
have  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets;  and 

(6)  That  Executive  Order  13132, 
"ralism"  does  not  apply  because  it 
would  not  have  substantial  direct  effects 
on  the  States  or  the  relationship 
between  the  national  government  and 
the  States. 

List  of  Subjects  in  45  CFR  Part  2552 

Aged,  Grant  programs — social 
programs,  Volunteers. 

For  the  reasons  set  forth  in  the 
preamble,  the  Corporation  for  National 
and  Community  Service  amends  45  CFR 
'part  2552  as  follows: 

PART  2552— FOSTER  GRANDPARENT 
PROGRAM 

1.  The  authority  citation  for  pjul  2552 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4950  et  seq. 

2.  Revise  §  2552.23(c)(2)(iv)  to  read  as 
follows: 

i  2552.23    What  are  a  sponsor's  program 
rMponsibilitiM? 


(c)  *  *  * 

(2)*   *   * 

(iv)  That  states  the  station  assures  it 
will  not  discriminate  against  Foster 
Grandparents  or  in  the  operation  of  its 
program  on  the  basjs  of  race;  color; 
national  origin,  including  individuals 
with  limited  English  proficiency;  sex; 
age;  political  affiliation;  religion;  or  on 
the  basis  of  disability,  if  the  participant 
or  member  is  a  qualified  individual  with 
a  disability;  and 
***** 

3.  In  §  2552.42,  revise  paragraph  (b)  ta 
read  as  follows: 

§  2552.42    What  income  guidelines  govern 
eligit>ility  to  serve  as  a  stipendad  Foster 
Grandparent? 

•        *         •        *        • 

(b)  For  applicants  to  become 
stipended  Foster  Grandparents,  annual 
income  is  projected  for  the  following  12 
months,  based  on  income  at  the  time  of 
application.  For  serving  stipended 
Foster  Grandparents,  annual  income  is 
counted  for  the  past  12  months.  Annual 
income  includes  the  applicant  or 
enrollee's  income  and  that  of  his/her 
spouse,  if  the  spouse  lives  in  the  same 
residence.  Sponsors  shall  count  the 
value  of  shelter,  food,  and  clothing,  if 
provided  at  no  cost  by  persons  related 
to  the  applicant,  enroUee,  or  spouse. 
***** 

4.  Revise  §  2552.51  to  read  as  follows: 

§  2552.51    What  are  the  terms  of  service  of 
a  Foster  Grandparent? 

A  Foster  Grandparent  shall  serve  a 
minimum  of  15  hours  per  week  and  a 
maximum  of  40  hours  per  week.  A 
Foster  Grandparent  shall  not  serve  more 
than  2088  hours  per  year.  Within  these 
limitations,  a  sponsor  may  set  service 
policies  consistent  with  local  needs. 

5.  Revise  §  2552.61  to  read  as  follows: 

§  2552.61    May  a  sponsor  serve  as  a 
volunteer  station? 

Yes,  a  sponsor  may  serve  as  a 
volunteer  station,  provided  this  is  part 
of  the  application  workplan  approved 
by  the  Corporation. 

Dated:  September  23.  2002. 
Jess  Scannell, 

Director,  National  Senior  Service  Corps. 
[FR  Doc.  02-24611  Filed  9-26-02;  8:45  am) 

BILUNG  CODE  6050-$$-^ 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  1 

[MD  Docicet  No.  02-64;  FCC  02-205] 

Assessment  and  Collection  of 
Regulatory  Fees  for  Fiscal  Year  2002 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  correction. 

SUMMARY:  The  Commission  makes  the 
following  edits  to  the  Assessment  and 
Collection  of  Regulatory  Fees  For  Fiscal 
Year  2002,  Report  and  Order,  adopted 
on  July  3,  2002  and  released  on  July  5, 
2002. 

DATES:  Effective  September  27,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roland  Helvajian,  Office  of  Managing 
Director  at  (202)  418-0444. 
SUPPLEMENTARY  INFORMATION:  The  Office 
of  the  Managing  Director  wishes  to 
make  the  following  corrections  in  our 
recently  released  Assessment  and 
Collection  of  Regulatory  Fees  for  Fiscal 
Year  2002,  Report  and  Order  (67  FR 
46297  (July  12,  2002).  An  Erratum 
identifying  these  corrections  was 
released  on  August  21,  2002.  The 
corrections  are  as  follows: 

1 .  On  page  46301 ,  paragraph  26  is 
corrected  to  read  as  follows: 

v.  Standard  Fee  Calculatioiis  and 
Payment  Dates 

26.  For  licensees  and  permittees  of 
Media  (formerly  Mass  Media)  services, 
the  responsibility  for  pa)rment  of 
regulatory  fees  rests  with  the  holder  of 
the  permit  or  license  on  October  1, 
2001.  However,  in  instances  where  a 
Media  service  license  or  authorization  is 
transferred  or  assigned  after  October  1, 
2001,  and  arrangements  to  pay  have  not 
been  made  between  the  two  parties,  the 
fee  is  still  due  and  must  be  paid  by  the 
licensee  or  holder  of  the  authorization 
on  the  date  that  the  fee  payment  is  due. 
For  licensees,  permittees  and  holders  of 
other  authorizations  in  the  Wireline 
Competition  Bureau  (formerly  Common 
Carrier)  and  Cable  Services  (presently 
within  the  Media  Bureau)  whose  fees 
are  not  based  on  a  subscriber,  imit,  or     - 
circuit  count,  the  fees  paid  should  be  for 
any  authorization  issued  on  or  before 
October  1,  2001.  A  pending  change  in 
the  status  of  a  license  or  permit  that  is 
not  granted  as  of  that  date  is  not  taken 
into  account,  and  the  fee  is  based  on  the 
authorization  that  existed  on  October  1, 
2001. 

2.  On  page  46325,  Attachment  H, 
"Factors,  Measurements  and 
Calculations  That  Go  Into  Determining 
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Station  Signal  Contours  and  Associated 
Population  Coverages"  is  corrected  to 
read  as  follows: 

AM  Stations 

Specific  information  on  each  day 
tower,  including  field  ratio,  phasing, 
spacing  and  orientation  was  retrieved, 
as  well  as  the  theoretical  pattern  RMS 
figure  (mV/m  @  1  km)  for  the  antenna 
system.  The  standard,  or  modified 
standard  if  pertinent,  horizontal  plane 
radiation  pattern  was  calculated  using 
techniques  and  methods  specified  in 
§§  73.150  and  73.152  of  the 
Commission's  rules.  ^  Radiation  values 
were  calculated  for  each  of  72  radials 
aroimd  the  transmitter  site  (every  5 
degrees  of  azimuth).  Next,  estimated  soil 
conductivity  data  was  retrieved  ft-om  a 
database  representing  the  information  in 
FCC  Figure  M3.  Using  the  calculated 
horizontal  radiation  values,  and  the 
retrieved  soil  conductivity  data,  the 
distance  to  the  city  grade  (5  mV/m) 
contour  was  predicted  for  each  of  the  72 
radials.  The  resulting  distance  to  city 
grade  contoiu^  were  used  to  form  a 
geographical  polygon.  Population  ■ 
counting  was  accomplished  by 
determining  which  2000  block  centroids 
were  contained  in  the  polygon.  The  sum 
of  the  population  figures  for  all  enclosed 
blocks  represents  the  total  population 
for  the  predicted  city  grade  coverage 
area. 

FM  Stations 

The  maximum  of  the  horizontal  and 
vertical  HAAT  (m)  and  ERP  (kW)  was 


used.  Where  the  antenna  HAMSL  was 
available,  it  was  used  in  Ueu  of  the 
overall  HAAT  figure  to  calculate 
specific  HAAT  figures  for  each  of  72 
radials  under  study.  Any  available 
directional  pattern  information  was 
applied  as  well,  to  produce  a  radial- 
specific  ERP  figure.  The  HAAT  and  ERP 
figures  were  used  in  conjunction  with 
the  propagation  curves  specified  in 
§  73.313  of  the  Commission's  rules  to 
predict  the  distance  to  the  city  grade  (70 
dBuV/m  or  3.17  mV/m)  contour  for  each 
of  the  72  radials.2  The  resulting  distance 
to  city  grade  contours  were  used  to  form 
a  geographical  polygon.  Population 
counting  was  accomplished  by 
determining  which  2000  block  centroids 
were  contained  in  the  polygon.  The  sum 
of  the  population  figuj-es  for  all  enclosed 
blocks  represents  the  total  population 
for  the  predicted  city  grade  coverage 
area. 

Federal  Communications  Commission. 

Marlene  H.  Dortch, 

Secretary. 

{FR  Doc.  02-24535  Filed  9-26-02;  8:45  ami 

BIUJNQ  CODE  6712-02-P 


FEDERAL  COMMUNICATIONS 
COMMISION 

47  CFR  Part  78 

[OS  Docket  No.  99-250,  FCC  02-149] 

Cable  Television  Relay  Service 

AGENCY:  Federal  Communications 
Commission. 

Group  C  Channels 


ACTION:  Final  rule;  correction. 

SUMMARY:  In  this  document  the 
Commission  amended  its  rules  to 
expand  eligibility  for  licenses  in  the 
Cable  Television  Relay  Service  (CARS) 
to  all  Multichannel  Video  Programming 
Distributors  ("MVPDs"),  The  action 
created  an  alternative  channel  scheme 
for  12  GHz  CARS  frequencies.  Because 
an  error  was  made  in  the  publication  of 
the  final  rule,  this  document  contains  a 
correction  to  the  final  rule  document, 
which  was  published  in  the  Federal 
Register  on  June  27,  2002  (67  FR  43257). 

DATES:  Effective  September  27,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  T.  McKee,  202-418-2355.  or 
John  P.  Wong,  202-418-7012. 

SUPPt^MENTARY  INFORMATION:  On  June 
27,  2602  (67  FR  43257),  the  Federal 
Register  published  a  final  rule  in  this 
proceeding.  Instruction  3  revised  the 
tables  in  §  78.18(a)(2)  to  add  an  alternate 
channel  regime.  The  table  for  the  Group 
C  Channels  incorrectly  identified  the 
lower  boundaries  of  Alternate  Channels 
Ca05  through  Ca09.  This  document 
corrects  §  78.18(a)(2). 

In  rule  FR  Doc.  02-16093  published 
June  27.  2002  (67  FR  63257)  make  the 
following  corrections. 

On  page  43259,  in  §  78.18,  the  Group 
C  Channels  table  in  paragraph  (a)(2)  is 
corrected  to  read  as  follows: 

§78.18    Frequency  Assignments. 

(a)*  *  * 
(2)*  •  * 


Designation 


Channel 

boundaries  (GHz) 

[C  ctiannels] 


Alternate 

change  txiundaries 

(GHz) 

[Ca  channels] 


0011 
002^ 
003^ 
004^ 
005' 
006' 
007' 
008' 
009' 
O10' 
011' 
012' 
013' 
014' 
015' 
016' 
017' 
018' 
019' 
020' 
021' 
022' 


12.7005-12 
12.7065-12 
12.7125-12 
12.7185-12 
12.7225-12 
12.7285-12 
12.7345-12 
12.7405-12 
12.7465-12 
12.7525-12 
12.7545-12 
12.7605-12 
12.7665-12 
12.7725-12 
12.7785-12 
12.7845-12 
12.7905-12 
12.7965-12 
12.8025-12 
12.8085-12 
12.8145-12 
12.8205-12 


7065 

7125 

7185 

72252 

7285 

7345 

7405 

7465 

7525 

75452 

7605 

7665 

7725 

7785 

7845 

.7905 

.7965 

.8025 

8085 

8145 

8205 

8265 


12.7005-12.7065 
12.7065-127125 
12.7125-12.7185 
12.7185-12.7245 
12.7245-12.7305 
12.7305-12.7365 
12.7365-12.7425 
12.7425-12.7485 
12.7485-12.7545 


12.7545-12 
12.7605-12 
12.7665-12 
12.7725-12 
12.7785-12 
12.7845-12 
12.7905-12 
12.7965-12 
12.8025-12 
12.8085-12 
12.8145-12 
12.820&-12 


7605 
7665 
7725 
.7785 
7845 
7905 
7965 
8025 
8085 
8145 
8205 
8265 


'  47  CFR  73.150  and  73.152. 


^47  CFR  73.313. 
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Designation 

Channel 

boundaries  (GHz) 

[C  channels] 

Alternate 

change  boundaries 

(GHz) 

[Ca  channels] 

C23'  

12.8265-12.8325 
1 2.8325-1 2.aTa') 
12.a3a5-1 2.8445 
12.8445-12.8505 
12.8505-12.8565 
12.8565-12.8625 
12.8625-1 2.a6R') 
12.8685-12.8745 
12.8745-12.8805 
1 2.8805-1 2.«aa'> 
12.8865-12.8925 
12.8925-12.8985 
12.8985-12.9045 
12.9045-12.9105 
12.9105-12.9165 
12.9165-12.9225 
12.9225-12.9285 
12.9285-12.9345 
12.9345-12.9405 
12.9405-12.9465 
12.9465-12.9525 

12.8265-12.8325 

C24^  

12.8325-12.8385 

C251      

12.8385-12.8445 

C26^  t 

12.8445-12.8505 

C27'                    .  i 

123505-12.8565 

C28'  7:, 

12.8565-12.8625 

C291      

12.8625-12.8685 

C30' 

12.8685-12.8745 

C31 '  

12.8745-12.8805 

C32'  

12.8805-12.8865 

C33'  



12.8865-12.8925 

C341  

12.8925-12.8965 

C351  

■ 

12.8985-12.9045 

C36^ 

" 

12.9045-12.9105 

C37'  

12.9105-12.9165 

C38'  

12.9165-12.9225 

C39^  

::::::::::::::::::::::::::::z^^^^^^^ 

12.9225-12.9285 

C40'  

12.9285-12.9345 

C41 '  ....= 

12.9345-12.9405 

C42'  

12.9405-12.9465 

043^  

12.9465-12.9525 

^  See  footnote  1  following  GROUP  A  CHANNELS. 

^  For  transmission  of  pilot  subcarriers  or  other  autfiorized  narrow  band  signals. 


Federal  Communications  Commission. 

Marlene  H.  Dortch, 

Secretary. 

[FR  Doc.  02-24594  Filed  9-26-02;  8:45  am] 

BILUNG  CODE  6412-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 


47  CFR  Parts  90 

[WT  Docks!  No.  96-86;  FCC  02-67] 

The  Development  of  Operational, 
Technical  and  Spectrum  Requirements 
For  Meeting  Federal,  State  and  Local 
Public  Safety  Agency  Communication 
Requirements  Through  the  Year  2010 

agency:  Federal  Communications, 

Commission. 

ACTKW:  Final  nlld 

SUMMARY:  In  this  document,  the 
Commission  finalizes  various  technical 
and  operational  rules  and  policies 
regarding  use  of  public  safety 
frequencies  in  the  764-776  MHz  and 
794-806  MHz  bands  designated  for 
narrowband  Interoperability  uses. 
("Interoperability"  is  used  here  to  mean 
an  essential  communications  link 
within  public  safety  and  public  service 
wireless  communications  systems 
which  permits  units  from  two  or  more 
different  entities  to  interact  with  one 
another  and  to  exchange  information 
according  to  a  prescribed  method  in 


order  to  achieve  predictable  results.) 
This  action  follows  the  recommendation 
of  the  Fhiblic  Safety  National 
Coordination  Committee  (NCC).  Also,  in 
this  document  the  Commission 
addresses  petitions  for  reconsideration 
or  clarification  of  the  Fourth  Report  and 
Order.  Finally  the  Conunission 
considers  on  its  own  motion  several 
matters  prompted  by  these  petitions  and 
other  filings.  These  Commission  actions 
will  facilitate  public  safety 
Interoperability  capabilities  in  the  700 
MHz  Band. 

DATES:  This  rule  is  effective  October  28, 
2002.  The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  28, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Roberto  Mussenden  (202)  4ia-1428. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Federal 
Commimications  Commission's  Fourth 
Memorandum  Opinion  and  Order,  FCC 
02-67,  adopted  on  March  5,  2002.  and 
released  on  March  14,  2002,  as  corrected 
by  Erratum.  DA  02-902  (rel.  April  19, 
2002),  and  Second  Erratum,  DA-02- 
2297  (rel.  September  20,  2002).  The  full 
text  of  this  Fourth  Memorandum 
Opinion  and  Order  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center.  Room  CY-A257,  445  12th  Street, 
SW..  Washington,  DC  20554.  The 
complete  text  with  the  summarized 
band  plan  chari  may  be  piutihased  from 


the  Commission's  copy  contractor, 
Qualex  International,  445. 12th  Street, 
SW..  Room  CY-B402,  Washington,  DC 
20554.  The  full  text  may  also  be 
dowidoaded  at:  www.fcc.gov. 
Alternative  formats  are  available  to 
persons  with  disabilities  by  contacting 
Brian  Millin  at  (202)  418-7426  or  TTY 
(202)  418-7365. 

1.  We  have  carefully  considered  the 
issues  presented  on  reconsideration  of 
the  Fourth  Report  and  Order,  66  FR 
10632,  February  16,  2001.  We  agree 
with  petitioners  that  "secondary 
trunking  channels"  ought  to  be  evenly 
distributed  among  all  four  former  TV 
channels  63,  64,  68,  and  69,  but  decline 
to  designate  6.25  kHz  bandwidth  "guard 
channels,"  immediately  above  and 
below  each  narrowband  Interoperability 
channel  set  (12.5  kHz  bandwidth). 
Because  the  proposed  pre-coordination 
database  is  not  yet  operational,  we 
believe  it  prematiue,  at  this  time,  to 
mandate  that  public  safety  entities  use 
such  a  database  as  a  condition  of 
licensing  in  the  700  MHz  public  safety 
band.  In  addition,  we  continue  to 
believe  that  states  and  local 
jurisdictions  are  in  die  best  position  to 
determine  access  priority  levels,  and 
thus  we  refrain  from  establishing 
nationwide,  codified  priority  levels  in 
the  700  MHz  public  safety  band. 
Likewise,  we  affirm  oiu-  decision  not  to 
adopt  a  table  of  Interoperability  chaimel 
assignments  for  nationwide  use.  Finally, 
we  believe  that  adoption  of  Project  25 
Phase  I  as  the  digit^  voice  standard  for 
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the  700  MHz  public  safety  band 
Interoperability  channels  will  allow  for 
early  entry  into  that  spectnun  by  public 
safety  entities  located  in  areas  presently 
unenciunbered  by  television  stations 
operating  on  TV  channels  63,  64,  68, 
and  69;  thus  we  do  not  believe  a 
transition  period  is  necessary  before  the 
standard  becomes  mandatory. 

I.  Procedural  Matters 

A.  Regulatory  Flexibility  Act 

2.  Paragraph  four  contains  a 
Supplemental  Final  Regulatory 
Flexibility  Analysis  (SFRFA)  wiUi 
respect  to  the  Fourth  Memorandum 
Opinion  and  Order.  As  required  by  the 
Regulatory  Flexibility  Act,  the 
Conunission  has  prepared  the  analysis 
of  the  possible  impact  on  small  entities 
of  the  rules  set  forth  in  this  dociunent. 
The  Commission's  Consiuner 
Information  Bureau,  Reference 
Information  Center,  will  send  a  copy  of 
this  Fourth  Memorandum  Opinion  and 
Order,  including  the  SFRFA.  to  the 
Chief  Coimsel  for  Advocacy  of  the  Small 
Business  Adiiunistration,  in  accordance 
with  the  RegxUatory  Flexibility  Act. 

B.  Paperwork  Reduction  Act 

3.  This  Fourth  Memorandum  Opinion 
and  Order  does  not  contain  any  new  or 
modified  information  collection. 
Therefore,  it  is  not  subject  to  the 
requirements  for  a  paperwork  reduction 
analysis,  and  the  Commission  has  not 
performed  one. 

n.  Supplemental  Final  Regulatoiy 
Flexibility  Analysis 

4.  As  required  by  the  Regxdatory 
Flexibility  Act  of  1980,  as  amended 
(RFA),  an  Initial  Regulatory  Flexibility 
Analysis  (IRFA)  was  incorporated  into 
the  Fourth  Notice  of  Proposed  Rule 
Making.  65  FR  51788.  August  25.  2000, 
of  this  proceeding.  The  Commission 
sought  written  public  comment  on  the 
proposals  in  the  Fourth  Notice  of 
Proposed  Rule  Making,  including 
comment  on  the  IRFA.  A  Final 
Regulatory  Flexibility  Analysis  (FRFA) 
was  incorporated  into  the  Fourth  Report 
and  Order.  The  present  Supplemental 
Final  Regulatory  Flexibility  Analysis 
(SFRFA)  conforms  to  the  RFA. 

A.  Need  for,  and  Objectives  of,  the 
Fourth  Memorandum  Opinion  and 
Order 

5.  Our  objective  is  to  promote  the 
early  and  efficient  use  of  public  safety 
spectrum  in  the  frequencies  at  764-776 
MHz  and  794-806  MHz  (the  700  MHz 
band).  Specifically,  this  action  will: 
promote  spectnun  efficiency  through 
allowing  secondary  trunking  on  the 
Interoperability  channels;  promote 


efficient  administration  of  the 
Interoperability  channels  by  state  or 
local  entities;  permit  encryption  on  the 
Interoperability  channels;  and  establish 
digital  voice  standards  and  efficiency 
standards  for  the  Interoperability 
channels. 

B.  Summary  of  Significant  Issues  Raised 
by  Public  Comments  in  Response  to  the 
IRFA 

6.  No  comments  were  submitted  in 
response  to  the  IRFA. 

C.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which 
Rules  Will  Apply 

7.  The  RFA  directs  agencies  to 
provide  a  description  of  and.  where 
feasible,  an  estimate  of.  the  number  of 
small  entities  that  may  be  affected  by 
the  proposed  rules,  if  adopted.  The  RFA 
generally  defines  "small  entity"  as 
having  the  same  meaning  as  the  terms 
"small  business,"  "small  organization," 
and  "small  governmental  jurisdiction." 
In  addition,  the  term  "small  business" 
has  the  same  meaning  as  "small 
business  concern"  under  the  Small 
Business  Act.  A  small  business  concern 
is  one  which:  (1)  Is  independenUy 
owned  and  operated;  (2)  is  not 
dominant  in  its  field  of  operations;  and 
(3)  satisfies  any  additional  criteria 
established  by  the  Small  Business 
Administration  (SB A).  A  small 
organization  is  generally  "any  not-for- 
profit  enterprise  which  is  independenUy 
owned  and  operated  and  is  not 
dominant  in  its  field.  Nationwide,  as  of 
1992.  there  were  approximately  275,801 
small  organizations.  "Small 
govermnental  jurisdiction"  generally 
means  "governments  of  cities,  counties, 
towns,  townships,  villages,  school 
districts,  or  special  districts,  with  a 
popidation  of  less  than  50,000."  As  of 
1992.  there  were  approximately  85,006 
such  jiirisdictions  in  the  United  States. 
This  niunber  includes  38,978  covmties, 
cities,  and  towns;  of  these,  37.566,  or 
ninety-six  percent,  have  populations  of 
fewer  than  50.000.  The  Census  Bureau 
estimates  that  this  ratio  is 
approximately  acciuate  for  all 
governmental  entities.  Thus,  of  the 
85,006  governmental  entities,  we 
estimate  that  81,600  (ninety-one 
percent)  are  small  entities. 

8.  Public  Safety  Radio  Pool  Licensees. 
As  a  general  matter,  Public  Safety  Radio 
Pool  licensees  include  police,  fire,  local 
government,  forestry  conservation, 
highway  maintenance,  and  emergency 
medical  services.  Spectrum  in  the  700 
MHz  band  for  public  safety  services  is 
governed  by  47  U.S.C.  337.  Non-Federal 
governmental  entities  as  well  as  private 
businesses  are  licensees  for  these 


services.  All  governmental  entities  with 
populations  of  less  than  50,000  fall 
within  the  definition  of  a  small  entity. 
9.  Radio  and  Television  Equipment 
Manufacturers.  We  anticipate  that  at 
least  six  radio  equipment  manufactiuers 
will  be  affected  by  our  decisions  in  this 
proceeding.  According  to  the  SBA's 
regulations,  a  radio  and  television 
broadcasting  and  communications 
equipment  manufacturer  must  have  750 
or  fewer  employees  in  order  to  qualify 
as  a  small  business  concern.  Census 
Biueau  data  indicate  that  there  are  858 
U.S.  firms  that  manufactiue  radio  and 
television  broadcasting  and 
communications  equipment,  and  that 
778  of  these  firms  have  fewer  than  750 
employees  and  would  therefore  be 
classified  as  small  entities.  We  do  not 
have  information  that  indicates  how 
many  of  the  six  radio  equipment 
manufacturers  associated  with  this 
proceeding  are  among  these  778  firms. 
However,  Motorola  and  Ericsson,  two  of 
the  six  manufacturers,  are  major, 
nationwide  radio  equipment 
manufactiuers,  and,  thus,  we  conclude 
that  these  manufacturers  would  not 
qualify  as  small  businesses. 

10.  Television  Stations.  This 
proceeding  will  affect  full  service  TV 
station  licensees  (Channels  60-69),  TV 
translator  facilities,  and  low  power  TV 
(LPTV)  stations.  The  SBA  defines  a  TV 
broadcasting  station  that  has  no  more 
than  $10.5  million  in  annual  receipts  as 
a  "small  business."  TV  broadcasting 
stations  consist  of  establishments 
primarily  engaged  in  broadcasting 
visual  programs  by  TV  to  the  public, 
except  cable  and  other  pay  TV  services. 
Included  in  this  industry  are 
commercial,  religious,  educational,  and 
other  TV  stations.  Also  included  are 
establishments  primarily  engaged  in  TV 
broadcasting  and  which  produce  taped 
TV  program  materials.  Separate 
establishments  primarily  engaged  in 
producing  taped  TV  program  materials 
are  classified  under  another  NAICS 
Code. 

11.  There  were  1,509  TV  stations 
operating  in  the  United  States  in  1992. 
Inat  number  has  remained  fairly 
constant  as  indicated  by  the 
approximately  1,551  operating  TV 
broadcasting  stations  in  the  United 
States  as  of  February  28, 1997.  For  1992 
the  number  of  TV  stations  that  produced 
less  than  $10.0  million  in  revenue  was 

1 .1 55  establishments,  or  approximately 
77  percent  of  the  1,509  establishments. 
There  are  currentiy  95  full  service 
analog  TV  stations,  either  operating  or 
with  approved  construction  permits  on 
channels  60-69.  hi  the  DTV  Proceeding, 
we  adopted  a  DTV  Table  that  provides 
only  15  allotments  for  DTV  stations  on 


61004  Federal  Register /Vol.  67,  No.  188 /Friday,  September  27,  2002 /Rules  and  Regulations 


channels  60-69  in  the  continental 
United  States.  There  are  seven  DTV 
allotments  in  channels  60-69  outside 
the  continental  United  Stat6s.  Thus,  the 
rules  will  affect  approximately  117  TV 
stations;  approximately  90  of  those 
stations  may  be  considered  small 
businesses.  These  estimates  may 
overstate  the  number  of  small  entities 
since  the  revenue  figiu-es  on  which  they 
are  based  do  not  include  or  aggregate 
revenues  from  non-TV  affiliated 
companies.  We  recognize  that  the  rules 
may  also  impact  minority-owned  and 
women-owned  stations,  some  of  which 
may  be  small  entities.  In  2000, 
minorities  owned  and  controlled  23  (1.9 
percent)  of  1,288  full  power  commercial 
TV  stations  in  the  United  States. 
According  to  the  U.S.  Bureau  of  the 
Census,  in  1987  women  owned  and 
controlled  27  (1.9  percent)  of  1,342 
commercial  and  non-commercial  TV 
stations  in  the  United  States. 

12.  There  are  ciurently  4,977  TV 
translator  stations  and  1 ,952  LPTV 
stations.  Approximately  1,309  low 
power  TV  and  TV  translator  stations  are 
on  channels  60-69  which  could  be 
affected  by  policies  in  this  proceeding. 
The  Commission  does  not  collect 
financial  information  of  any  broadcast 
facility  and  the  Department  of 
Commerce  does  not  collect  financial 
information  on  these  broadcast 
facilities.  We  will  assume  for  present 
purposes,  however,  that  most  of  these 
broadcast  facilities,  including  LPTV 
stations,  could  be  classified  as  small 
businesses.  As  indicated  earlier, 
approximately  77  percent  of  TV  stations 
are  designated  under  this  analysis  as 
potentially  small  businesses.  Given  this, 
LPTV  and  TV  translator  stations  would 
not  likely  have  revenues  that  exceed  the 
SBA  maximum  to  be  designated  as 
small  businesses. 

D.  Description  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements 

13.  The  Fourth  Memorandum  Opinion 
and  Order  does  not  adopt  rules  that  will 
entail  reporting,  recordkeeping,  and/or 
third-party  consultation. 

E.  Steps  Taken  To  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

14.  The  RFA  requires  an  agency  to 
describe  any  significant  alternatives  that 
it  has  considered  in  reaching  its 
proposed  approachr  which  may  include 
the  following  four  alternatives  (among 
others):  (1)  The  establishment  of 
differing  compliance  or  reporting 
requirements  or  timetables  that  take  into 
account  the  resources  available  to  small 
entities;  (2)  the  clarification, 


consolidation,  or  simplification  of 
compliance  or  reporting  requirements 
under  the  rule  for  small  entities;  (3)  the 
use  of  performance,  rather  than  design, 
standards;  and  (4)  an  exemption  from 
coverage  of  the  rule,  or  any  part  thereof, 
for  small  entities.  5  U.S.C.  603. 

15.  The  NCC,  comprised  of 
representatives  from  government,  the 
public  safety  community,  and  the 
communications  equipment 
manufactiuing  industry,  was  chartered 
by  the  FCC  as  a  Federal  Advisory 
Committee,  effective  February  25, 1999. 
The  NCC  made  recommendations 
concerning  various  issues  addressed  in 
the  Fourth  Notice  of  Proposed 
Rulemaking.  We  note  that  in  several 
instances,  to  benefit  all  entities, 
including  small  entities,  we  did  not 
propose  a  particular  recommendation. 

16.  In  formulating  the  rules  in  the 
Fourth  Memorandum  Opinion  and 
Order,  we  reduced  economic  biu-dens 
wherever  possible.  The  regulatory 
burdens  that  we  have  adopted  are 
necessary  to  ensure  that  the  public 
receives  the  public  safety  benefits  of 
innovative  new  services  in  a  prompt 
and  efficient  manner.  For  example,  we 
have  adopted  technical  and  operational 
rules  that  will  promote  competition  in 
the  equipment  market.  We  believe  that 
the  rules  must  be  as  competitively  and 
technologically  neutral  as  possible,  in 
order  to  allow  for  competing  equipment 
designs  and  to  avoid  hindering  futiu-e 
innovative  technological  developments. 
We  note  that  tighter  technical 
specifications  generally  allow  more 
intense  spectrum  use,  but  may  result  in 
higher  equipment  costs.  Conversely, 
although  wider  tolerances  may  allow 
manufacturers  to  use  less  costly 
component  parts  in  transmitting 
equipment,  they  also  may  result  in  less 
efficient  spectrum  use.  With  these 
considerations  in  mind,  we  believe  that 
the  technical  regulations  we  adopt 
herein  provide  a  reasonable  balance  of 
these  concerns. 

17.  Under  the  regional  planning 
process,  frequency  coordination  is 
competitive.  Frequency  coordination  is 
the  process  by  which  a  private 
organization  recommends  to  the 
Commission  the  most  appropriate 
fi-equencies  for  private  land  mobile 
radio  service  applicants.  Frequency 
coordinators  provide  a  valuable  service 
to  the  Commission  by  eliminating 
common  application  errors,  thereby 
improving  the  quality  of  the 
applications  and  resolving  potential 
interference  problems  at  the  source.  We 
continue  to  believe  that  the 
encouragement  of  competition  among 
coordinators  promotes  cost-based 
pricing  of  coordination  services  and 


provides  incentives  for  enhancing 
service  quality.  Therefore,  we  will 
continue  to  allow  any  of  the  certified 
public  safety  coordinators  to  provide 
coordination  in  the  700  MHz  band. 

18.  Recognizing  the  budgetary 
constraints  that  public  safety  entities 
face  as  a  matter  of  course,  we  have 
adopted  rules  that  encourage  broad- 
based  efforts,  such  as  projects  on  the 
state  and  regional  level,  to  coordinate 
and  consolidate  operations  thafare 
critical  to  meeting  the  needs  of  public 
safety  with  cost  effective,  spectrally- 
efficient  radio  systems.  For  example,  we 
have  adopted  permissive  trunking  on 
certain  public  safety  channels  in  the  700 
MHz  band.  Trunked  systems  provide 
service  to  many  governmental  entities  in 
a  specific  geographic  area  and  offer  a 
higher  degree  of  efficiency  than  some 
smaller,  non-trunked  systems.  A 
difficulty  in  establishing  these  types  of 
shared  systems  is  that  they  require 
individual  agencies  to  surrender  some 
autonomy  in  retiun  for  the  efficiencies 
and  better  coverage  of  a  larger  system. 
In  addition,  the  funding  required  to 
develop  the  infrastructure  necessary  to 
support  some  of  the  newer  technologies 
is  often  too  great  to  permit  small  public 
safety  agencies  to  participate  in  new, 
sophisticated,  spectrum  efficient, 
wireless  radio  systems.  These  same 
agencies,  however,  might  be  able  to 
participate  in  a  county-wide  or  state- 
wide system.  For  these,  and  other, 
reasons,  we  encourage  the  use  of  shared 
systems  in  the  public  safety  community. 

19.  Report  to  Congress:  The 
Commission  will  send  a  copy  of  the 
Fourth  Memorandum  Opinion  and 
Order,  including  this  SFRFA,  in  a  report 
to  be  sent  to  Congress  pursuant  to  the 
SBREFA,  see  5  U.S.C.  801(a)(1)(A).  In 
addition,  the  Commission  will  send  a 
copy  of  the  Fourth  Memorandum 
Opinion  and  Order  to  the  Chief  Counsel 
for  Advocacy  of  the  Small  Business 
Administration.  In  addition,  the  Fourth 
Memorandum  Opinion  and  Order  and 
SFRFA  (or  summaries  thereof)  will  be 
published  in  the  Federal  Register.  See 

5  U.S.C.  604(b). 

m.  Ordering  Clauses 

20.  Authority  for  the  issuance  of  this 
Fourth  Memorandum  Opinion  and 
Order  is  contained  in  sections  4(i),  4(j), 
7(a),  302,  303(b),  303(f),  303(g).  303(r), 
307(e),  332(a),  and  332(c)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i),  154(j), 
157(a),  302.  303(b),  303(f),  303(g),  3D3(r). 
307(e),  332(a).  332(c). 

21.  This  Fourth  Memorandum 
Opinion  and  Qrrfer  will  be  effective 
October  28.  2002. 
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22.  The  Commission's  Consimier 
Information  Bureau,  Reference 
Information  Center,  shall  send  a  copy  of 
this  Fourth  Memorandum  Opinion  and 
Order,  including  the  Supplemental 
Final  Regulatory  Flexibility  Analysis,  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 

23.  Pursuant  to  section  4(i)  and  405  of 
the  Communications  Act  of  1934.  as 
amended,  47  U.S.C.  154(i).  405.  and 

§  1.429(i)  of  the  Commission's  rules,  47 
CFR  1.429(i),  that  the  petitions  for 
reconsideration,  clarification,  and/or  a 
declaratory  ruling  filed  by  Motorola,  the 
North  America  TETRA  Forum,  Sergeant 
John  S.  Powell,  the  Public  Safety 
Wireless  Network,  Corn-Net  Ericsson 
Critical  Radio  Systems,  Inc.  are  granted 
to  the  extent  indicated  herein  and 
otherwise  are  denied. 

List  of  Subjects  in  47  CFR  Part  90 

Commimications  equipment, 
Incorporation  by  reference,  Radio, 
Reporting  and  recordkeeping 
requirements. 

Federal  Communications  Conunission. 
Marlene  H.  Dortch, 

Secretary. 

Rule  Changes 

Part  90  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

1.  The  authority  citation  for  part  90_ 
continues  to  read  as  follows: 

Authority:  Sections  4(i),  11,  303(g),  303(r), 
and  332(c)(7)  of  the  Communications  Act  of 
1934,  as  amended,  47  U.S.C.  154(i),  161, 
303(g),  303(r),  332(c)(7). 

2.  Section  90.531  is  amended  by 
revising  paragraphs  (b)(l)(iii),  (b)(2), 
(b)(7),  (c)(1),  (d)  introductory  text,  (d)(1). 
and  (2)  to  read  as  follows: 

§90.531    Band  plan. 

***** 

(b)*  *  * 
(D*  *  * 

(iii)  Narrowband  trunking 
Interoperability  channels.  The  following 
Interoperability  channel  pairs  may  be 
combined  with  the  appropriate  adjacent 
secondary  tnmking  channel  pairs  and 
used  in  tnmked  mode  on  a  secondary 
basis  to  conventional  Interoperability 
operations:  23/983,  24/984, 103/1063. 
104/1064. 183/1143, 184/1144,  263/ 
1223,  264/1224,  657/1617,  658/1618, 
737/1697,  738/1698,  817/1777,  818/ 
1778,  897/1857,  898/1858.  For  every  ten 
general  use  channels  trunked  at  a 
station,  entities  may  obtain  a  license  to 
operate  in  the  trunked  mode  on  two  of 
the  above  contiguous  Interoperability 
channel  pairs.  The  maximum  number  of 


Interoperability  channel  pairs  that  can 
be  trunked  at  any  one  location  is  eight. 

***** 

(2)  Narrowband  reserve  channels.  The 
following  narrowband  channels  are 
undesignated  and  reserved:  37,  38,  61, 
62,  77.  78,  117,  118, 141, 142,  157, 158, 
197,  198,  221,  222,  237,  238,  277.  278. 
301.  302.  317.  318.  643.  644. 683. 684. 
£99,  700,  723,  724,  763,  764,  779,  780, 
803,  804, 843, 844.  859.  860,  883,  884. 
923,  924.  939.  940.  997,  998. 1021. 1022. 
1037, 1038, 1077. 1078, 1101, 1102, 
1117, 1118, 1157. 1158. 1181, 1182, 
1197, 1198,  1237, 1238,  1261, 1262, 
1277, 1278, 1603, 1604. 1643. 1644. 
1659, 1660, 1683, 1684.  1723. 1724. 
1739, 1740, 1763.  1764,  1803. 1804, 
1819. 1820, 1843, 1844, 1883.  1884. 
1899. 1900. 
***** 

(7)  Secondary  trunking  channels.  The 
following  channel  pairs  are  reserved  for 
secondary  trunking  operations:  21/981. 
22/982, 101/1061.  102/1062.  181/1141, 
182/1142,  261/1221.  262/1222.  659/ 
1619.  660/1620.  739/1699.  740/1700. 
819/1779.  820/1780.  899/1859.  and  900/ 
1860.  They  may  be  used  only  in 
combination  with  the  appropriate 
adjacent  Interoperability  channel  pairs 
specified  in  paragraph  (b)(l)(iii)  of  this 
section  in  trunked  systems. 

(c)  *  *  * 

(1)  Wideband  Interoperability 
channels.  The  following  wideband 
channels  are  designated  for  nationwide 
Interoperability  licensing  and  use,  but 
are  not  available  for  licensing  or  use 
pending  Commission  adoption  of  a 
wideband  Interoperability  standard:  28- 
30.  37-39.  46-48.  73-75.  82-84.  91-93. 
148-150. 157-159.  166-168.  193-195. 
202-204,  211-213. 
***** 

(d)  Combining  channels.  Except  as 
noted  in  this  section,  at  the  discretion 
of  the  appropriate  regional  planning 
committee,  contiguous  channels  may  be 
used  in  combination  in  order  to 
accommodate  requirements  for  larger 
bandwidth  emissions,  in  accordance 
with  this  paragraph.  Interoperability 
chiannels  may  not  be  combined  with 
channels  in  another  group  except  for 
channels  for  secondary  trunking 
channels. 

(1)  Narrowband.  Two  or  four 
contiguous  narrowband  (6.25  kHz) 
channels  may  be  used  in  combination  as 
12.5  kHz  or  25  kHz  channels, 
respectively.  The  lower  (in  frequency) 
channel  for  two  channel  combinations 
must  be  an  odd  (i.e.,  1,3,  5  *  *  *) 
numbered  channel.  The  lowest  (in 
frequency)  channel  for  four  channel 
combinations  must  be  a  channel  whose 
number  is  equal  to  l+(4xn),  where  n  = 


any  integer  between  0  and  479. 
inclusive  (e.g..  channel  number  1, 5, 

*  *  *  1917).  Channel  combinations  are 
designated  by  the  lowest  and  highest 
channel  numbers  separated  by  a 
hyphen,  e.g..  "1-2"  for  a  two  channel 
combination  and  "1-4"  for  a  four 
channel  combination. 

(2)  Wideband.  Two  or  three 
contiguous  wideband  (50  kHz)  channels 
may  be  used  in  combination  as  100  kHz 
or  150  kHz  channels,  respectively.  The 
lower  (in  frequency)  channel  for  two 
channel  combinations  must  be  a 
channel  whose  number  is  equal  to 
l+(3xn)  or  2+(3xn),  where  n  =  any 
integer  between  0  and  79,  inclusive 
[e.g.,  channel  number  1,  2,  4.  5,  7.  8. 

•  *  *  238.  239).  The  lowest  (in 
frequency)  channel  for  three  channel 
combinations  must  be  a  channel  whose 
number  is  equal  to  l-f(3xn).  where  n  » 
any  integer  between  0  and  79,  inclusive 
(e.g..  channel  number  1.4.  7, 10,  *  *  * 
238).  Channel  combinations  are 
designated  by  the  lowest  and  highest 
channel  numbers  separated  by  a 
hyphen,  e.g.,  "1-2"  for  a  two  channel 
combination  and  "1-3"  for  a  three 
channel  combination. 
***** 

3.  Section  90.547  is  revised  to  read  as 
follows: 

§90.547    Narrowband  lntarop*rat>lllty 
channel  capability  raqulremant 

(a)  Except  as  noted  in  this  section, 
mobile  and  portable  transmitters 
operating  on  narrowband  channels  in 
the  764-776  MHz  and  794-806  MHz 
frequency  bands  must  be  capable  of 
operating  on  all  of  the  designated 
nationwide  narrowband  Interoperability 
channels  pursuant  to  the  standards 
specified  in  this  part. 

(1)  Mobile  and  portable  transmitters 
that  are  designed  to  operate  only  on  the 
Low  Power  Channels  specified  in 

§  90.531  (b)(3)  and  (4)  are  exempt  from 
this  Interoperability  channel 
requirement. 

(2)  Mobile  and  portable  transmitters 
that  are  designed  to  operate  only  in  the 
data  mode  must  be  capable  of  operation 
on  the  data  Interoperability  channels 
specified  in  §  90.531(b)(l)(i):  but  need 
not  be  capable  of  voice  operation  on 
other  Interoperability  channels. 

(3)  Mobile  and  portable  transmitters 
that  are  designed  to  operate  only  in  the 
voice  mode  do  not  have  to  operate  on 
the  data  Interoperability  channels 
specified  in  §90.531(b)(l)(i). 

(b)  Mobile  and  portable  transmitters 
designed  for  data  are  not  required  to  be 
voice  capable,  and  vice  versa. 

4.  Section  90.548  is  revised  to  read  as 
follows: 
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§90.548    Interoperability  Technical 
Standards. 

(a)  Transmitters  operating  on  those 
narrowband  channels  in  the  764-776 
and  794-806  MHz  band  designated  for 
interoperability  (See  90.531)  shall 
conform  to  the  following  technical 
standards: 

(1)  Transmitters  designed  for  voice 
operation  shall  include  a  12.5  kHz 
bandwidth  mode  of  operation 
conforming  to  the  following  standards, 
which  ate  incorporated  by  reference: 
Project  25  FDMA  Common  Air 
Interface — New  Technology  Standards 
Project — Digital  Radio  Technical 
Standards,  approved  April  15, 1998, 
Telecommunications  Industry 
Association,  ANSI/TIA/EIA- 
I02.BAAA-1998;  Project  25  Vocoder 
Description,  approved  May  5,  1998, 
Telecommimications  Industry 
Association,  ANSI/TIA/EIA-102.BABA- 
1998. 

(2)  Transmitters  designed  for  data 
transmission  shall  include  a  12.5  kHz 
bandwidth  mode  of  operation 
conforming  to  the  following  standards, 
which  are  incorporated  by  reference: 
Project  25  Data  Overview — New 
Technology  Standards  Project — Digital 
Radio  Technical  Standards,  approved 
March  3,  2000,  Telecommunications 
Industry  Association,  ANSI/TIA/EIA- 
102.BAEA-2000;  Project  25  Packet  Data 
Specification — New  Technology 
Standards  Project — Digital  Radio 
Technical  Standards,  approved  March  3, 
2000,  Telecommunications  Industry 
Association,  ANSI/TIA/EIA-102.BAEB- 
2000;  Project  25  Radio  Control  Protocol 
(RCP) — New  Technology  Standards 
Project — Digital  Radio  Technical 
Standards,  approved  March  3,  2000, 
Telecommunications  Industry 
Association,  ANSI/TIA/EIA-102.BAEE- 
2000:  Project  25  FDMA  Common  Air 
Interface — New  Technology  Standards 
Project — Digital  Radio  Technical 
Standards,  approved  April  15, 1998, 
Telecommunications  Industry 
Association,  ANSI/TIA/ELA- 
102.BAAA-1998. 

(b)  The  Director  of  the  Federal 
Register  approves  these  incorporations 
by  reference  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  of  the 
standards  listed  in  this  section  that  are 
incorporated  by  reference  may  be 
inspected  at  the  Federal 
Communications  Commission,  445  12th 
Street,  SW.,  Washington,  DC  (Reference 
Information  Center)  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  Suite  700,  Washington,  DC. 
The  standards  can  also  be  purchased 
from  TLA/EIA.  2500  Wilson  Boulevard, 
Arlington,  VA,  22201;  Global 
Engineering  Documents,  15  Inverness 


Way  East.  Englewood,  CO  80112;  or  the 
American  National  Standards  Institute, 
25  West  43rd  Street,  Fourth  Floor,  New 
York,  NY  10036  (or  via  the  Internet  at 
www.ansi.org.) 

5.  Section  90.553  is  amended  by 
revising  paragraphs  (b)  and  (c)  to  read 
as  follows: 

§90.553    Encryption. 

***** 

(b)  If  Encryption  is  employed  then  the 
following  encryption  protocol  must  be 
used:  Project  25  DES  Encryption 
Protocol,  approved  January  23,  2001, 
Telecommimications  Industry 
Association,  ANSI/TIA/EIA- 
102.AAAA-A-2001. 

(c)  The  Director  of  the  Federal 
Register  approves  this  incorporation  by 
reference  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  of  the 
standard  listed  in  this  section  that  are 
incorporated  by  reference  may  be 
inspected  at  the  Federal 
Communications  Commission,  445  12th 
Street,  SW.,  Washington,  DC  (Reference 
Information  Center)  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  Suite  700,  Washington,  DC. 
The  standard  can  also  be  purchased 
from  TLA/EIA,  2500  Wilson  Boulevard, 
Arlington,  VA,  22201;  Global 
Engineering  Docimients,  15  Inverness 
Way  East.  Englewood,  CO  80112;  or  the 
American  National  Standards  Institute, 
25  West  43rd  Street,  Fourth  Floor,  New 
York,  NY  10036  (or  via  the  Internet  at 
www.ansi.org.) 

[FR  Doc.  02-24421  Filed  9-26-02;  8:45  am] 
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Hazardous  Materials  Regulations: 
Minor  Editorial  Corrections  and 
Clarifications 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  final  rule  corrects 
editorial  errors,  makes  minor  regulatory 
changes,  and,  in  response  to  requests  for 
clarification,  improves  the  clarity  of 
certain  provisions  in  the  Hazardous 
Materials  Regulations  (HMR).  The 
intended  effect  of  this  rule  is  to  enhance 


the  accuracy  and  reduce 
misunderstandings  of  the  regulations. 
The  amendments  contained  in  this  rule 
are  minor  editorial  changes  and  do  not 
impose  new  requirements. 

DATES:  Effective  date:  September  27, 
2002.  Incorporation  by  reference  date: 
The  incorporation  by  reference  of 
certain  publications  listed  in  these 
amendments  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
27,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Eileen  Edmonson,  Office  of  Hazardous 
Materials  Standards,  (202)  366-8553, 
Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation,  400  Seventh  Street, 
SW..  Washington,  DC  20590-0001. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

RSPA  (we.  us)  annually  reviews  the 
Hazardous  Materials  Regulations  (HMR; 
49  CFR  Parts  171-180)  to  identify  errors 
that  may  confuse  readers.  Inaccuracies 
corrected  in  this  final  rule  include 
typographical  and  printing  errors, 
incorrect  references  to  other  rules  and 
regulations  in  the  CFR,  inconsistent  use 
of  terminology,  and  misstatements  of 
certain  regulatory  requirements.  In 
addition,  we  are  making  certain  other  " 
changes  to  improve  the  clarity  of  certain 
HMR  requirements. 

Because  these  amendments  do  not 
impose  new  requirements,  notice  and 
public  procedure  are  unnecessary.  In 
addition,  making  these  amendments 
effective  without  the  customary  30-day 
delay  following  publication  will  allow 
the  changes  to  appear  in  the  next 
revision  of  49  CFR. 

The  following  is  a  section-by-section 
simunary  of  the  major  amendments 
made  under  this  final  rule.  It  does  not 
discuss  all  minor  editorial  corrections 
(e.g.,  typographical,  capitcdization  and 
punctuation  errors),  changes  to  legal 
authority  citations,  and  certain  other 
minor  adjustments  to  enhance  the 
clarity  of  the  HMR. 

n.  Summary  of  Regulatory  Changes 

Part  105,  Subpart  B.  Table  of  Contents 

We  adopted  Part  105  containing 
general  procedures  on  how  to  obtain 
various  hazardous  material-related 
public  documents  in  a  final  rule 
published  on  June  25,  2002  (Docket  No. 
RSPA-98-3974,  67  FR  42948).  In  this 
final  rule,  we  are  correcting  the  table  of 
contents'  heading  for  §  105.15  for 
consistency  with  the  heading  appearing 
in  that  section. 
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Section  105.25 

We  are  revising  the  first  sentence  in 
paragraph  (a)(2)  to  reflect  a  reference 
point  by  exemption  number  instead  of 
by  a  cut-off  date  for  locations  where 
exemption  docimients  are  available  for 
public  review.  Also  we  are  removing 
paragraph  (b)  and  redesignating 
paragraph  (c)  as  paragraph  (b).  We  are 
making  this  amendment  because  the 
lower  numbered  exemption  documents 
are  being  relocated  from  the  Hazardous 
Materials  Records  Center  to  the  Office  of 
Hazardous  Materials  Exemptions  and 
Approvals.  The  new  location  for  these 
documents  is  identified  in  new 
paragraph  (b)(2)(iv). 

Sections  107.105. 107.107  and  107.109 

We  are  revising  §§  107.105(a)(1), 
107.107(b)(1)  and  107.109(a)(1)  to 
permit  a  person  applying  for  an 
exemption,  party-to  status  to  an 
application  or  existing  exemption,  or  an 
exemption  renewal  to  submit  the^ 
application  to  us  by  facsimile  or 
electronic  mail.  This  change  will 
expedite  the  transmission  of  documents 
and  reduce  the  costs  associated  with  the 
handling  and  mailing  of  paper  copies. 

Section  107.117 

We.  are  revising  paragraph  (d)(3)  to 
reflect  the  new  title,  address,  and 
daytime  telephone  ntmiber  of  the 
contact  person  at  the  Federal  Motor 
Carrier  Safety  Administration.  We  are 
revising  the  night  telephone  number  in 
paragraphs  (d)(3),  (d)(4),  and  (d)(5)  to 
reflect  a  toll-free  night  number  managed 
by  the  National  Response  Center.  Also, 
we  are  revising  paragraph  (d)(4)  to 
replace  an  obsolete  daytime  telephone 
niunber. 

Section  107.127 

We  are  revising  paragraph  (a)  to 
change  the  office  name  and  room 
niunber  where  persons  may  view  certain 
public  documents. 

Sections  107.305  and  107.321 

We  are  revising  these  sections  to 
correct  outdated  references  to  former 
§  107.13.  This  section  was  removed 
under  Docket  No.  RSPA-98-3974. 

Sections  107.402  and  107.502 

We  are  revising  these  sections  to 
permit  a  person  filing  for  designation  as 
an  approval  or  certification  agency,  or 
filing  a  registration  statement,  to  submit 
the  application  to  us  by  focsimile  or 
electronic  mail.  This  change  will 
expedite  the  transmission  of  documents 
and  reduce  the  costs  inherent  with  the 
handling  and  mailing  of  paper  copies. 


Section  107.705 

We  are  revising  paragraph  (a)(1)  of 
this  section  to  permit  a  person  filing  an 
approval  application  to  submit  it  to  us 
by  facsimile  or  electronic  mail.  This 
change  will  expedite  the  transmission  of 
documents  and  reduce  the  costs 
inherent  with  the  handling  and  mailing 
of  paper  copies. 

Part  107 

In  addition,  we  are  revising  several 
sections  in  Part  107  to  correct  outdated 
references  to  former  §§  107.5  and  107.7. 
These  sections  were  removed  under 
Docket  No.  RSPA-98-3974. 

Section  130.5 

We  are  revising  the  Note  following  the 
definition  of  "Liquid"  to  add  a  zip  code 
and  change  the  office  name  and  room 
number  where  persons  may  view  certain 
public  documents. 

Section  171.6 

We  are  revising  the  table  in  paragraph 
(b)(2)  to  update  the  affected  sections  for 
0MB  control  numbers  2137-0018  and 
2137-0051. 

Section  171.7 

We  are  revising  paragraph  (a)(2)(i)  to 
change  the  office  name  and  room 
niunber  where  persons  may  view  certain 
public  documents. 

In  paragraph  (a)(3),  we  are  updating 
the  incorporation  by  reference  of  the 
American  National  Standards  Institute, 
Inc."s  (ANSI)  publication,  "Standard  for 
Packaging  of  Uranium  Hexafluoride  for 
Transport,"  to  include  the  1995  and 
2001  editions.  Current  §  173.420  of  the 
HMR  permits  uranium  hexafluoride  to 
be  transported  in  packagings  designed, 
fabricated,  inspected,  tested  and  marked 
according  to  the  ANSI  N14.1  1990, 
1987, 1982,  or  1971  edition  in  effect  at 
the  time  the  packaging  was 
manufectured.  The  1995  edition 
discontinues  a  marking  requirement  in 
the  1990  edition  that  the  Ajnerican 
Society  of  Mechanical  Engineers 
(ASME)  Boiler  and  Pressure  Vessel  Code 
be  stamped  on  IS  and  28  uranium 
hexafluoride  cylinders.  The  2001 
edition  corrects  an  inconsistency 
concerning  the  package  niarking  size  on 
the  30B  and  48-inch  uranium 
hexafluoride  cylinders.  We  are  also 
revising  the  entry  to  correct  the  address 
for  ANSI. 

Under  "American  Society  of 
Mechanical  Engineers"  (ASME),  we  are 
revising  the  entry  to  correct  the  address 
for  ASME. 

Under  "American  Society  for  Testing 
and  Materials,"  the  title  of  the  entry 
"ASTM  B  580-79"  is  revised  to 
correctly  state  the  specifications  are  for 


"anodic"  oxide  coatings  on  aluminum, 
and  the  standard  wsis  re-approved  in 
2000. 

Under  "International  Atomic  Energy 
Agency"  (IAEA),  we  are  correcting  the 
format  of  the  address  for  IAEA  and  the 
title  for  "Safety  Series  No.  6"  by 
revising  the  word  "Materials"  to  read 
"Material"  and  removing  the  wording 
"Including  1985  Edition  (Supplemented 
1986  and  1988)."  The  safety  series  was 
amended  in  1990.  We  are  also  correcting 
the  entry  for  the  "IAEA  Regulations  for 
the  Safe  Transport  of  Radioactive 
Material,"  and  the  addresses  where 
copies  of  this  document  may  be 
obtained. 

Under  "International  Organization  for 
Standardization"  (ISO),  we  are 
correcting  the  addresses  where  copies  of 
the  ISO  documents  may  be  obtained. 

Section  171.8 

We  are  making  minor  editorial 
corrections  to  the  definitions  for  the 
acronyms  "Psi",  "Psia",  and  "Psig". 

Section  171.12 

We  are  updating  paragraph  (d)  to 
remove  the  dates  following  the 
references  to  the  two  IAEA  standards 
because  the  applicable  editions  are 
listed  in  §171.7. 

Section  172.101 

We  are  adding  a  new  paragraph  (|)(5). 
Paragraph  (j)  explains  how  to  apply  the 
quantity  limitations  in  Columns  9A  and 
9B  of  the  Hazardous  Materials  Table 
(HMT)  for  hazardpus  materials  intended 
for  transportation  by  aircraft  or 
'  passenger  rail  car.  The  new  paragraph 
(j)(5)  alerts  persons  to  the  additional 
general  requirements  in 
§  173.24a(c)(l){iv)  that  prescribe  total 
net  quantity  limitations  for  outer  non- 
bulk  packagings  containing  more  than 
one  hazardous  material  when  offered  for 
transportation  by  aircraft. 

In  Column  2  of  the  HMT,  the  entry 
"Octafluorocyclobutane  or  Refrigerant 
gas"  is  revised  to  correct  the  "RC" 
number  to  "318". 

hi  Colunm  6  of  the  HMT,  the 
compatibility  group  letter  "C"  is  added 
to  the  label  code  to  read  "1.2C"  for  the 
entry  "Rockets,  with  inert  head,"  UN 
0502.  This  letter  was  omitted  in  error 
when  the  entry  was  added  to  the  HMT 
in  a  final  rule  published  on  April  3, 
2002,  under  Docket  No.  RSPA-200O- 
7702  (HM-215D)  (67  FR  15736). 

In  Column  7  of  the  HM  I,  Special 
provision  25  containing  an  expired 
compliance  date  is  removed  in  each 
shipping  description  entry  it  appears. 

In  Column  lOB  of  the  HMT,  the  entry 
"Polymeric  beads,  expandable  evolving 
flammable  vapor'',  is  corrected  by 
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adding  "85,  87."  These  numbers  were 
removed  in  error  in  a  final  rule 
published  on  April  3,  2002,  imder 
Docket  No.  RSPA-2000-7702  (HM- 
215D)  (67  FR  15736). 

Section  172.102 

In  paragraph  (cKl),  Special  provision 
25  containing  an  expired  compliance 
date  is  removed.  Paragraph  (c)(4)  is 
revised  to  clarify  that  the  letter  "Z" 
shown  in  the  marking  code  in  Table  1 
for  composite  intermediate  bulk 
containers  (IBCs)  must  be  replaced  with 
the  IBC  code  letter  as  designated  in 
§  178.707(a)(2)  and  listed  in 
§  178.702(a)(2). 

Section  172.203 

In  paragraph  (k),  the  technical  name 
"Caprylyl  chloride"  is  revised  to  read 
"Octanoyl  chloride"  because  it  is  a 
more-recognized  synonym  for  the 
material.  i 

Sections  172.407  ' 

We  are  revising  paragraph  (d)(4)(ii)  to 
change  the  office  name  and  room 
number  where  persons  may  view  certain 
public  documents. 

Section  173.4 

In  paragraph  (aKl)(ii),  we  are 
removing  the  wording,  other  than 
Division  6.1,  Packing  Group  I,  "Hazard 
Zone  A  or  B"  to  clarify  that  hazard 
zones  do  not  apply  to  solids.  See  the 
definition  for  "Hazard  Zone"  in  §  171.8. 

Section  173.10 

In  paragraph  (e).  Note  2,  we  are 
replacing  the  word  "injury"  with  the 
word  "damage"  for  clarity. 

Section  1 73.21 

In  paragraph  (k),  we  are  removing  an 
obsolete  reference  to  §  175.10(a)(24)  that 
was  removed  in  a  final  rule  published 
on  August  19, 1999,  under  Docket  No. 
HM-224A  (64  FR  45388). 

Section  173.54 

In  paragraph  (f),  we  are  revising  the 
reference  to  "14  CFR  108.11"  to  read 
"49  CFR  1544.219".  Part  108  of  14  CFR 
was  removed  in  a  final  rule  published 
on  February  22,  2002  (67  FR  8340)  and 
issued  joindy  by  the  Federal  Aviation 
Administration  (FAA)  and 
Transportation  Seciuity  Administration. 
The  requirements  in  former  14  CFR 
108.11  were  revised  and  placed  in  new 
section  49  CFR  1544.219. 

Section  173.115 

In  paragraph  (j),  we  are  correcting  the 
reference  to  "§  173.315(a)(1)"  to  read 
"§  173.315(a)'. 


Section  173.150 

In  paragraph  (e)(1),  we  are  removing 
the  semicolon  and  the  word  "and"  at 
the  end  of  the  sentence  and  adding  a 
period.  The  provisions  in  paragraphs 
(e)(1)  and  (e)(2)  are  independenUy 
mutual. 

Section  173.225 

In  paragraph  (b)(3),  we  are  adding  a 
sentence  at  the  end  of  the  paragraph  to 
alert  shippers  of  organic  peroxides  that 
qualify  for  more  than  one  generic 
listing,  depending  on  concentration,  of 
a  requirement  in  §  172.203.  Section 
172.203(k),  introductory  text,  requires 
on  the  shipping  paper,  as  part  of  the 
technical  name,  the  actual  concentration 
of  the  organic  peroxide  being  shipped  or 
the  concentration  range  for  its 
appropriate  generic  listing. 

Section  173.247 

We  are  revising  the  section  heading  to 
clarify  that  elevated  temperature 
materials  in  other  than  Class  9 
(miscellaneous)  and  Class  3  (flammable 
liquid)  are  referred  to  this  section  by  the 
HMT. 

Section  1 73.305 

In  paragraph  (c)(1),  we  are  replacing 
the  word  "injury"  with  the  word 
"damage"  for  clarity. 

Section  173.315 

The  second  sentence  in  paragraph 
(i)(l)(iv)  referencing  the  Bureau  of 
Explosives  is  removed.  In  paragraph 
(j)(3),  we  are  replacing  the  word 
"injury"  with  the  word  "damage"  for 
clarity. 

Section  1 73.320 

In  paragraph  (c),  the  reference  to 
"P202"  in  the  International  Civil 
Aviation  Organization's  Technical 
Instructions  for  the  Safe  Transport  of 
Dangerous  Goods  is  corrected  to  read 
"202". 

Section  173.334 

In  paragraph  (f),  we  are  replacing  the 
word  "injiuy"  with  the  word  "damage" 
for  clarity. 

Section  173.337 

In  paragraphs  (a)  and  (b),  we  are 
replacing  the  word  "injiuy"  with  the 
word  "damage"  for  clarity. 

Section  173.420 

We  are  updating  paragraph  (a)(2)(i)  to 
provide  for  uranium  hexafluoride 
packagings  fabricated  to  the  latest  ANSI 
standards,  as  stated  earlier  in  the 
preamble  discussion  to  §  171.7. 


Section  173.471,  173.472,  173.473  and 
173.476 

We  are  revising  these  sections  to 
permit  a  person  filing  an  application  for 
a  competent  authority  approval  covered 
by  these  sections,  or  requesting  to 
register  as  a  user  of  a  competent 
authority  certificate,  to  submit  the 
application  or  request  to  us  by  facsimile 
or  electronic  mail.  This  change  will 
expedite  the  transmission  of  dociunents 
and  reduce  the  costs  inherent  with  the 
handling  and  mailing  of  paper  copies. 

Section  175.10 

In  paragraph  (a)(5),  the  reference  to 
"14  CFR  108.11(a)  and  (b)"  is  revised  to 
read  "49  CFR  1544.219",  as  stated 
earlier  in  the  preamble  discussion  to 
§173.54. 

Section  175.320 

In  paragraph  (b)(5),  we  are  removing 
the  reference  to  14  CFR  part  127  and 
adding  a  reference  to  14  CFR  part  133. 
FAA  removed  part  127  in  a  final  rule 
published  December  20, 1995  (60  FR 
65832).  In  the  preamble  discussion  of 
that  rule,  FAA  stated  that  all  rotorcraft 
operators  regardless  of  size  must  comply 
with  Part  133  and  external-load 
operators  must  comply  with  Part  135, 
which  is  already  referenced  in  the 
section.  (60  FR  65882.) 

Section  176.2 

In  the  definition  for  "INF  cargo,"  we 
are  removing  the  wording  "2000 
edition"  following  the  reference  to  the 
International  Maritime  Dangerous 
Goods  (IMDG)  Code  because  it  is  the 
only  edition  incorporated  by  reference 
in  §171.7. 

Section  176.128. 

Paragraph  (c)  is  revised  editorially  for 
clarity.  . 

Section  176.340 

In  paragraph  (b)(9),  the  wording 
"§  173.32(e)(2),  (3),  and  (4)"  is  corrected 
to  read  "§  180.605".  The  portable  tank 
requirements  in  former  §  173.32(e)(2), 
(3),  and  (4)  were  revised  and  moved  to 
§  180.605  in  a  final  rule  published  on 
June  21,  2001,  under  Docket  No.  RSPA- 
2000-7702  (HM-215D)  (66  FR  33316). 

In  paragraph  (b)(10),  the  wording 
"paragraphs  (g),  (h),  (i),  and  (k)  of 
§  173.32"  is  corrected  to  read 
"§  180.605(b)  and  (j)".  These  revisions 
were  also  made  in  the  HM-215D  final 
rule. 

Section  177.840 

We  are  revising  paragraph  (1)  to  clarify 
that  this  requirement  applies  only  to 
cargo  tank  motor  vehicles  equipped 
with  emergency  discharge  control 
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equipment  in  conformance  with 
§  173.315(n).  We  adopted  paragraph  (1) 
in  a  final  rule  published  under  Docket 
No.  RSPA-97-2718  (HM-225A,  May  24, 
1999;  64  FR  28030).  The  HM-225A  final 
rule  requires  cargo  tanks  transporting 
certain  liquefied  compressed  gases  to  be 
equipped  with  emergency  discharge 
control  equipment  that  will  operate  in 
the  event  of  an  accident  or  emergency 
during  the  imloading  process.  The 
emergency  discharge  control 
requirement  is  specified  in  §  173.315(n) 
of  the  HMR.  The  table  in  §  173.315(n)(l) 
specifies  that  Division  2.2  materials 
with  no  subsidiary  hazard  (excluding 
anhydrous  ammonia)  are  not  required  to 
have  an  emergency  discharge  control 
capability.  Section  177.840(1)  was 
intended  to  apply  to  cargo  tank  motor 
vehicles  equipped  with  emergency 
discharge  control  equipment  in 
conformance  with  §  173.315(n).  As 
ourently  written,  however,  paragraph 
(1)  appears  to  apply  to  all  cargo  tank 
motor  vehicles  transporting  any 
liquefied  compressed  gas. 

Section  1 78.3 

In  paragraphs  (b)  introductory  text 
and  (b)(1),  we  are  removing  the 
reference  to  "Annex  1"  of  the  IMDG 
Code  because  it  is  included  in  the 
edition  incorporated  by  reference  in 
§171.7. 

Section  178.51 

In  paragraph  (f)(l)(i),  the  reference  to 
"table  I"  is  corrected  to  read  "table  1". 

Section  178.58 

Paragraph  (k)(2)(ii)  is  revised 
editorially  for  clarity. 

Section  178.61 

In  paragraph  (b)(1),  the  reference 
"table  I"  is  corrected  to  read  "table  1". 
In  paragraph  (b)(2),  the  reference  to 
"paragraph  (f)(1)"  is  corrected  to  read 
"paragraph  (f)(4)'. 

Section  178.270-11 

In  paragraph  (d)(3),  the  reference  to 
"§  173.32a  of  this  subchapter"  is  revised 
to  read  "§  178.273(b)(7)".  The 
requirements  in  former  §  173.32a 
concerning  the  application  for  approval 
of  specification  VtA  portable  tanks  were 
revised  and  moved  to  §  178.273(b)(7)  in 
the  final  rule  published  on  Jxme  21, 
2001,  under  Docket  No.  RSPA-2000- 
7702  (HM-215D)  (66  FR  33316), 

Section  178.273 

In  paragraph  (b)(8)(ii),  the  reference  to 
"§  180.605  of  this  subchapter"  is  revised 
to  correctly  reference  the  initial 
inspection  and  test  requirements  for 
portable  tanks  in  §  178.274(j). 


Section  178.354-3 

The  example  in  paragraph  (a) 
referring  to  DOT  6C  and  17C  packagings 
is  removed. 

Section  178.362-1 

In  paragraph  (b)(6),  the  maximum 
gross  weight,  in  kilograms,  of  the  jacket 
for  a  DOT  20WC-6  cylinder  is  corrected 
to  read  2730  kilograms  (6,000  pounds). 

Section  178.503 

In  paragraph  (e)(3),  in  the  last 
sentence,  the  parenthetical  text  "(as  in 
§  178.503  (c)(1),  (2),  (3),  (4),  and  (5))"  is 
revised  to  read  "(as  in  §  178.503(c)(1))". 
The  requirements  in  paragraphs  (c)(1) 
through  (c)(5)  were  combined  into 
paragraph  (c)(1)  in  a  final  rule  published 
on  December  29, 1994,  under  Docket 
No.  HM-215A  (59  FR  67390). 

Section  178.603 

We  are  revising  the  introductory  text 
to  paragraph  (e)  to  clarify  a  provision 
stated  in  §  178.601(a),  that  the  test 
procedures  described  in  49  CFR  Subpart 
M  are  tninimiim  requirements.  When 
the  final  rule  incorporating  the 
performance  test  requirements  was 
published  on  December  21, 1990,  under 
Docket  Nos.  HM-181,  HM-181A,  HM- 
181B,  HM-181C,  HM-181D,  and  HM- 
204  (55  FR  52402),  RSPA  accepted  as  a 
given  that  packagings  capable  of  passing 
these  tests  would  also  survive  normal 
transportation  conditions.  Therefore, 
RSPA  expects  that  a  package  that  has 
been  successfully  drop  tested  at  a  height 
higher  than  is  prescribed  for  its  packing 
group  need  not  be  retested  at  the 
TninimiiTn  drop  height  to  be  marked  to 
its  packing  group  performance  level. 
However,  for  the  test  to  be  valid,  each 
package  must  strike  its  intended  target 
in  the  proper  orientation  prescribed  in 
§  178.603(a).  and  pass  the  other 
prescribed  design  type  tests  for  which  it 
is  certified  and  marked. 

Section  178.707 

We  are  revising  paragraph  (a)  and 
removing  paragraphs  (a)(1)  and  (a)(2)  to 
clarify  that  the  letter  "Z"  appearing  in 
the  marking  code  for  composite  IBCs  in 
this  section  must  be  replaced  by  a  letter 
representing  the  material  used  for  the 
outer  packaging. 

Section  179.201-2 

We  are  revising  the  table  in  paragraph 
(a)  to  correct  a  printing  error  and  to 
display  the  numerical  reference  to  the 
footnote  in  the  table  and  following  the 
table  in  a  more  distinguishable  manner. 


Section  179.500-10 

In  paragraph  (a),  we  are  replacing  the 
word  "iujiuy"  with  the  word  "damage" 
for  clarity. 

Section  180.417 

In  paragraph  (c)(2),  the  reference 
"Director,  Regional  Office  of  Motor 
Carrier  Safety,  Federal  Highway 
Administration"  is  revised  to  read 
"Field  Administrator,  Regional  Service 
Center,  Federal  Motor  Carrier  Safety 
Administration. ' ' 

m.  Rulemaking  Analyses  and  Notices 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  final  rule  is  not  considered  a 
significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
and,  therefore,  was  not  reviewed  by  the 
Office  of  Management  and  Budget.  This 
rule  is  not  significant  under  the 
Regulatory  Policies  and  Procediues  of 
the  Department  of  Transportation  (44  FR 
11034).  Because  of  the  minimal 
economic  impact  of  this  rule, 
preparation  of  a  regulatory  impact 
analysis  or  a  regulatory  evaluation  is  not 
warranted. 

B.  Executive  Order  13132 

This  final  rule  has  been  analyzed  in 
accoMance  with  the  principles  and 
criteria  in  Executive  Order  13132 
("Federalism").  This  final  rule  does  not 
propose  any  regulation  that:  (1)  Has 
substantial  dir^  effects  on  the  States, 
the  relationship  between  the  national 
government  and  the  States,  or  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government;  (2)  imposes 
substantial  direct  compliance  costs  on 
State  and  local  governments;  or  (3) 
preempts  state  law. 

RSPA  is  not  aware  of  any  State,  local, 
or  Indian  tribe  requirements  that  would 
be  preempted  by  correcting  editorial 
errors  and  making  minor  regulatory 
changes.  This  final  rule  does  not  have 
sufficient  federalism  impacts  to  warrant 
the  preparation  of  a  federalism 
assessment. 

C.  Executive  Order  13175 

This  rule  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13175  ("ConsiUtation  and  Coordination 
with  Indian  Tribal  Governments"). 
Because  this  rule  does  not  have  tribal 
implications  and  does  not  impose 
substantial  direct  compliance  costs,  the 
funding  and  consultation  requirements 
of  Executive  Order  13175  do  not  apply. 
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D.  Regulatory  Flexibility  Act 

I  certify  that  this  final  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  rule  makes  minor  editorial  changes 
which  will  not  impose  any  new 
requirements  on  persons  subject  to  the 
HMR;  thus,  there  are  no  direct  or 
indirect  adverse  economic  impacts  for 
small  units  of  government,  businesses  or 
other  organizations. 

E.  Unfunded  Mandates  Reform  Act  of 
1995  I 

This  rule  does  hot  impose  imfunded 
mandates  under  the  Unfunded 
Mandates  Reform  Act  of  1995.  It  does 
not  result  in  costs  of  $100  million  or 
more  to  either  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  to  the 
private  sector,  and  is  the  least 
burdensome  alternative  that  achieves 
the  objective  of  the  rule. 

F.  Paperwork  Reduction  Act 

There  are  no  new  information 
collection  requirements  in  this  final 
rule.  I 

G.  Regulation  Identifier  Number  (RIN) 

A  regulation  identifier  number  (RIN) 
is  assigned  to  each  regulatory  action 
listed  in  the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  The  RIN  number  contained  in  the 
heading  of  this  document  can  be  used 
to  cross-reference  this  action  with  the 
Unified  Agenda. 

Listof  Subiects 

49  CFR  Part  105 

Administrative  practice  and 
procedure.  Hazardous  materials 
transportation. 

49  CFR  Part  107  | 

Administrative  practice  and 
procedure.  Hazardous  materials 
transportation.  Penalties,  Reporting  and 
recordkeeping  requirements. 

49  CFR  Part  130 

Oil,  Response  Plans,  Reporting  and 
recordkeeping  requirements. 
Transportation,    j 

49  CFR  Part  171 

Exports,  Hazardous  materials 
transportation.  Hazardous  waste, 
Imports,  Incorporation  by  reference, 
Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  172  \ 

Education.  Hazardous  materials 
transportation.  Hazardous  waste. 
Incorporation  by  reference.  Labeling, 


Markings,  Packaging  and  containers. 
Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  173 

Hazardous  materials  transportation, 
Incorporation  by  reference.  Packaging 
and  containers.  Radioactive  materials, 
Reporting  and  recordkeeping 
requirements,  Uranium. 

49  CFR  Part  175 

Air  carriers,  Hazardous  materials 
transportation.  Radioactive  materials, 
Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  176 

Hazardous  materials  transportation. 
Maritime  carriers,  Radioactive  materials, 
Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  177 

Hazardous  materials  transportation. 
Motor  carriers,  Radioactive  materials, 
Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  178 

Hazardous  materials  transportation. 
Incorporation  by  reference.  Motor 
vehicle  safety,  Packaging  and 
containers.  Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  179 

Hazardous  materials  transportation. 
Railroad  safety.  Reporting  and 
recordkeeping  requirements. 

49  CFR  Part  180 

Hazardous  materials  transportation. 
Motor  vehicle  safety,  Packaging  and 
containers.  Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing,  49 
CFR  Chapter  I  is  amended  as  follows: 

PART  105— HAZARDOUS  MATERIALS 
PROGRAM  DERNmONS  AND 
GENERAL  PROCEDURES 

1.  The  authority  citation  for  part  105 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127;  49  CFR 
1.53. 

2.  Amend  Part  105.  in  the  table  of 
contents  under  Subpart  B  by  revising 
the  heading  for  §  105.15  to  read  as 
follows: 


Sul)part  B— Ganeral  ProcadurM 

105.15    Defined  terms  used  in  this  subpart. 
***** 

3.  Amend  §  105.25  by: 
a.  revising  the  first  sentence  in 
paragraph  (a)(2); 


b.  removing  paragraph  (b)  and 
redesignating  paragraph  (c)  as  paragraph 
(b): 

c.  redesignating  newly  redesignated 
paragraph  (b)(2)(iv)  as  paragraph 
(b)(2)(v);  and 

d.  adding  a  new  paragraph  (b)(2)(iv). 
The  revisions  and  additions  read  as 

follows: 

S 1 05^    Reviewing  public  documents. 

***** 

(a)*  *  * 

(2)  Applications  for  exemption 
nimiber^  DOT-E  11832  and  above. 


(b)*  *  * 

(2)*  *  * 

(iv)  Applications  for  exemptions 
numbered  below  DOT-E  11832  and 
related  background  information  are 
available  for  public  review  and  copying 
at  the  Office  of  Hazardous  Materials 
Safety,  Office  of  Hazardous  Materials 
Exemptions  and  Approvals,  U.S. 
Department  of  Transportation,  Room 
8100,  400  7th  Street,  SW.,  Washington, 
DC  20590-0001. 


PART  107— HAZARDOUS  MATERIALS 
PROGRAM  PROCEDURES 

4.  The  authority  citation  for  part  107 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127;  44701; 
Sec.  212-213,  Pub.  L.  104-121. 110  Stat.  857; 
49CFR  1.45,  1.53. 

5.  Amend  §  107.105  by  revising 
paragraph  (a)(1)  to  read  as  follows: 

S 1 07.1 05    Application  for  exemption. 

(a)*  *   * 

(1)  Be  submitted  for  timely 
consideration,  at  least  120  days  before 
the  requested  effective  date,  in  duplicate 
to:  Associate  Administrator  for 
Hazardous  Materials  Safety  (Attention: 
Exemptions,  DHM-31),  Research  and 
Special  Programs  Administration,  U.S. 
Department  of  Transportation,  400  7th 
Street,  SW.,  Washington,  DC  20590- 
0001.  Alternatively,  the  application 
with  any  attached  supporting 
documentation  submitted  in  an 
appropriate  format  may  be  sent  by 
facsimile  (&x)  to:  (202)  366-3753  or 
(202)  366-3308  or  by  electronic  mail  (e- 
mail)  to:  Exemptions@rspa.dot.gov; 
***** 

6.  Amend  §  107.107  by  revising 
paragraph  (b)(1)  to  read  as  follows: 

f  107.107    Applieation  for  party  etatus. 

***** 

(b)*  *  • 

(1)  Be  submitted  in  duplicate  to: 
Associate  Administrator  for  Hazardous 
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Materials  Safety  (Attention:  Exemptions, 
DHM-31),  Research  and  Special 
Programs  Administration,  U.S. 
Department  of  Transportation,  400  7th 
Street,  SW,  Washington,  DC  20590- 
0001.  Alternatively,  the  application 
with  any  attached  supporting 
dociunentation  submitted  in  an 
appropriate  format  may  be  sent  by 
fecsimile  (fax)  to:  (202)  366-3753  or 
(202)  366-3308  or  by  electronic  mail  (e- 
mail)  to:  Exemptions@rspa.dot.gov: 
***** 

7.  Amend  §  107.109  by  revising 
paragraph  (a)(1)  to  read  as  follows: 

S  107.109    Application  tor  renewal. 

(a)*  *  * 

(1)  Be  submitted  in  duplicate  to: 
~  Associate  Administrator  for  Hazardous 
Materials  Safety  (Attention:  Exemptions, 
DHM-31),  Research  and  Special 
Programs  Administration,  U.S. 
Department  of  Transportation,  400  7th 
Street,  SW,  Washington,  DC  2059O- 
0001.  Alternatively,  the  application 
with  any  attached  supporting 
docimientation  submitted  in  an 
appropriate  format  may  be  sent  by 
facsimile  (fax)  to:  (202)  366-3753  or 
(202)  366-3308  or  by  electronic  mail  (e- 
mail)  to:  Exemptions@rspa.dot.gov; 
***** 

8.  Amend  §  107.117,  by  revising 
paragraphs  (d)(3),  (d)(4),  and  (d)(5)  to 
read  as  follows: 

§107.117    Emergency  procaaaing. 

***** 

(d)*  *  ' 

(3)  Motor  Vehicle  Transportation: 
Chief,  Hazardous  Materials  Division, 
Federal  Motor  Carrier  Safety 
Administration,  U.S.  Department  of 
Transportation,  Washington,  DC  20590- 
0001,  202-366-6121  (day);  1-800-424- 
8802  (night). 

(4)  Ran  Transportation:  Staff  Director, 
Hazardous  Materials  Division,  Office  of 
Safety  Assurance  and  Compliance, 
Federal  Railroad  Administration,  U.S. 
Department  of  Transportation, 
Washington,  DC  20590-0001,  202-493- 
6248  or  202-493-6244  (day);  1-80O- 
424-8802  (night). 

(5)  Water  Transportation:  Chief , 
Hazardous  Materials  Standards 
Division,  Office  of  Operating  and 
Environmental  Standards.  United  States 
Coast  Guard,  U.S.  Department  of 
Transportation,  Washington,  DC  20593- 
0001,  202-267-1577  (day);  1-800-424- 
8802  (night). 


§107.127    [Amended] 

9.  In  §  107.127(a),  in  the  first 
sentence,  the  following  amendments  are 
made: 


a.  The  wording  "RSPA  Records 
Center"  is  removed  and  the  wording 
"Office  of  Hazardous  Materials 
Exemptions  and  Approvals"  is  added  in 
its  place. 

b.  The  wording  "Room  8421"  is 
removed  and  the  wording  "Room  8100" 
is  added  in  its  place. 

§107.305    [Amended] 

10.  Amend  §  107.305  by: 

a.  In  paragraph  (a),  removing  the 
reference  "§  107.13"  and  adding  the 
reference  "%  105.45"  in  its  place. 

b.  In  paragraph  (b)(4),  removing  the 
reference  "§  107.13(c)  and  (d)"  and 
adding  the  reference  "§  105.50"  in  its 
place. 

c.  In  paragraph  (b)(4),  removing  the 
reference  "§  107.130i)"  and  adding  the 
reference  "%  105.55(a)"  in  its  place. 

d.  In  paragraph  (b)(4),  removing  the 
reference  "§  107.13(i)"  and  adding  the 
reference  "§  105.55(b)"  in  its  place. 

§107.321    [Amended] 

11.  Amend  §  107.321(b)(2)  by 
removing  the  reference  "§  107.13"  and 
adding  the  reference  "§  105.45"  in  its 
place. 

12.  Amend  §  107.402  by  removing  the 
jBrst  sentence  in  paragraph  (a)  and 
adding  two  sentences  in  its  place  to  read 
as  follows: 

§107.402    Application  tor  daaignation  aa 
an  approval  or  certification  agency, 
(a)  Any  organization  or  person 
seeking  designation  as  an  approval  or 
certification  agency  shall  apply  in 
vmting  to  the  Associate  Administrator 
for  Hazardous  Materials  Safety  (DHM- 
32),  Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington  DC 
20590-0001.  Alternatively,  the 
application  with  any  attached 
supporting  documentation  in  an 
appropriate  format  may  be  submitted  by 
facsimile  (fax)  to:  (202)  366-3753  or 
(202)  366-3308  or  by  electronic  mail  (e- 
mail)  to:  Approvals@rspa.dot.gov.  •  *  * 
***** 

13.  Amend  §  107.502  by  revising 
paragraph  (d)  to  read  as  follows: 

§107^02    General  regiatration 
requirementa. 

***** 

(d)  Registration  statements  must  be  in 
English,  contain  all  of  the  information 
required  by  this  subpart,  and  be 
submitted  to:  Approvals  Branch  (Attn.: 
DHM-32),  Associate  Administrator  for 
Hazardous  Materials  Safety,  Research 
and  Special  Programs  Administration, 
Department  of  Transportation, 
Washington.  DC  20590-0001. 
Alternatively,  a  statement  with  any 
attached  supporting  documentation  in 


an  appropriate  format  may  be  submitted 
by  facsimile  (fax)  to:  (202)  366-3753  or 
(202)  366-3308  or  by  electronic  mail  (e- 
mail)  to:  Approvals@rspa.dot.gov. 

§107J01    [Amended] 

14.  Amend  §  107.601(a)(2)  by 
removing  the  wording  "Division 
l.l,1.2.or  1.3"  and  adding  the  wording 
"Division  1.1, 1.2,  or  1.3"  in  its  place. 

15.  Amend  §  107.705  by  revising 
paragraph  (a)(1)  to  read  as  follows: 

§  1 07.705    Ragiatrations,  raporto,  and 
applicationa  tor  approvaL 

(a)  '  •  • 

(1)  File  the  registration,  report,  or 
application  with  the  Associate 
Administrator  for  Hazardous  Materials 
Safety  (Attention:  Approvals,  DHM-32), 
Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation,  400  7th  Street,  SW., 
Washington,  EX:  20590-0001. 
Alternatively,  the  document  with  any 
attached  supporting  documentation  in 
an  appropriate  format  may  be  filed  by 
fecsimile  (fax)  to:  (202)  366-3753  or 
(202)  366-3308  or  by  electronic  mail  (e- 
mail)  to:  Approvals@rspa.dot.gov. 

PART  107  [AfiMnded] 

16.  Amend  49  CFR  Part  107  by 
removing  the  reference  "§  107.5"  and 
adding  "§105.30"  each  place  it  appears 
in  the  following  sections: 

a.  107.105(b) 

b.  107.111 

c.  107.127(b) 

d.  107.705(d) 

e.  107.711 

17.  Amend  49  CFR  Part  107  by 
removing  the  reference  "§107.7"  and 
adding  "§  105.40"  each  place  it  appears 
in  the  following  sections: 

a.  107.105(a)(3) 

b.  107.107(b)(4) 

c.  107.402(b)(1) 

d.  107.503(a)(7) 

e.  107.608(e) 

f.  107.705(a)(5) 

PART  130— OIL  SPILL  PREVENTION 
AND  RESPONSE  PLANS 

18.  The  authority  citation  for  part  130 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1321. 

19.  Amend  §  130.5,  by  revising  the 
last  sentence  of  the  Note  following  the 
definition  of  "Liquid"  to  read  as 
follows: 

§130.5    Dafinltiona. 


Uquid*  *  * 

Note:  •  *   •  Copies  may  be  inspected  at  the 
Office  of  Hazardous  Materials  Safety,  Office 
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of  Hazardous  Materials  Standards,  Room 
8422,  DOT  headquarters  building.  400  7th 
St..  SW,  Washington.  DC  20590,  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  St.,  NW,  Room  700.  Washington,  DC 
20002. 


PART  171— GENERAL  INFORMATION, 
REGULATIONS,  AND  DERNITIONS 

20.  The  authority  citation  for  part  171 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127;  49  CFR 
1.53. 

§171.6    [Amended] 

21.  Amend  §  171.6  (b)(2)  by: 

a.  In  the  entry  for  Current  OMB 
control  No.  "2137-0018",  in  column  3, 
removing  the  commas  and  section 
citaUons  "173.32a,  173.32b."  and 


adding  the  section  citations  "178.273, 
178.274"  and  "180.605"  in  nimierical 
order. 

b.  In  the  entry  for  Current  OMB 
control  No.  "2137-0051",  in  column  3, 
removing  the  commas  and  section 
citations  "106.31, 106.35, 106.38,  107.5, 
107.7,"  and  adding  the  section  citations 
"105.30, 105.40"  and  "106.95, 106.110" 
in  numerical  order. 

22.  Amend  §171.7  by: 

a.  Revising  paragraph  (a)(2)(i). 

b.  In  the  table  in  paragraph  (a)(3), 
imder  "American  National  Standards 
Institute,  Inc.",  revising  the  address  and 
the  entry  ANSI  N14.1. 

c.  In  the  table  in  paragraph  (a)(3), 
luder  "American  Society  of  Mechanical 
Engineers",  revising  the  address. 

d.  In  the  table  in  paragraph  (a)(3), 
under  "American  Society  for  Testing 


and  Materials",  revising  the  entry 
ASTM  B  580-79. 

e.  In  the  table  in  paragraph  (a)(3), 
revising  the  entry  for  the  "International 
Atomic  Energy  Agency". 

f.  In  the  table  in  paragraph  (a)(3), 
under  "International  Organization  for 
Standardization",  revising  the  address 
for  ANSI. 

The  revisions  read  as  follows: 

f  171.7    Reference  material. 

(a)*  *  • 

(2)*  *  * 

(i)  The  Office  of  Hazardous  Materials 
Safety,  Office  of  Hazardous  Materials 
Standards,  Room  8422,  NASSIF 
Building,  400  7th  Street,  SW., 
Washington,  DC  20590;  and 
*        *        *        *        * 

(3)  Table  of  material  incorporated  by 
reference.  *  *  * 


Source  and  name  of  material 


49  CFR  reference 


American  National  Standards  Institute,  Inc.:  25  West  43rd  Street,  New  York,  NY  10036 

•               I*                               •                               •                               •                               *^« 
ANSI  N14.1  Uranium  Hexafluoride— Packaging  for  Transport,  1971,  1982  1987,  1990,  1995  and  2001  Editions 173.417;  173.420 

American  Society  of  Me<^mnical  Engineers:  ASME  International,  22  Law  Drive,  P.O.  Box  2900,  Fairfield,  NJ 
07007-2900         [ 

American  Society  for  Testing  and  Materials 

ASTM  B  580-79  Standard  Specification  for  Anodic  Oxide  Coatings  on  Aluminum,  (Re-approved  2000)  173.316;  173.318; 

178.338-17 

•  •  •  •  •  ^ 

International  Atomic  Energy  Agency  (IAEA):  P.O.  Box  100,  Wagramer  Slrasse  5,  A-1400  Vienna,  Austria 

Also  available  from:  Beman  Associates,  4611-F  Assembly  Drive,  Lanham,  MD  20706-4391,  USA;  or  Renouf  Pub- 
lishing Company,  Ltd.,  812  Proctor  Avenue,  Ogdensburg,  New  York  13669,  USA 

IAEA,  Regulations  for  the  Safe  Transport  of  Radioactive  Material,  No.  TS-R-1,  1996  Edition  (Revised),  (ST-1,  Re-    171.12 
vised). 

IAEA,  Regulations  for  the  Safe  Transport  of  Radioactive  Material.  Safety  Series  No.  6,  1985  Edition  (as  Amended    171.12;  173.415;  173.416; 
1990)  173.417;  173.473 

•|-«  •  •  •  •  • 

International  Organization  for  Standardization:  Case  Postale  56,  CH-121 1 ,  Geneve  20,  Switzerland  " 

Also  available  from:  ANSI  25  West  43rd  Street,  New  Yori(.  NY  10036 


23.  Amend  §171.8  by: 

a.  Revising  the  definitions  for  "Psi", 
"Psia",  and  "Psig". 

b.  In  the  definition  for  "Registered 
Inspector",  revising  paragraph  (3). 

c.  Placing  the  definition  for 
"Stabilized"  following  "Specification 
Packaging"  in  alphabetical  order. 

The  revisions  read  as  follows: 

1171.8    Definitions  and  abbreviations. 

•        *        •        *        •  ^ 

Psi  means  pounds  per  square  inch. 


Psia  means  pounds  per  square  inch 
absolute. 

Psig  means  pounds  per  square  inch 
gauge. 

***** 

Registered  Inspector  *  *  * 

(3)  Has  a  high  school  diploma  (or 
General  Equivalency  Diploma)  and  three 
years  of  work  experience. 


§171.11    [Amended] 

24.  Amend  §  171.11  introductory  text 
by  removing  the  wording  "ICAO 
Technical  Instructions"  and  adding  the 
wording  "ICAO  Technical  Instructions 
(incorporated  by  reference,  see  §  171.7)" 
in  its  place. 

f  171 .12    [Amended] 

25.  Amend  §  171.12(d)  introductory 
text  by  removing  the  wording  "Safety 
Series  No.  6, 1985  edition,  or  TS-R-1, 
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1996  edition  (incorporated  by  reference, 
see  §  171.7) ,"  and  adding  the  conunas 
and  wording  "Safety  Series  No.  6  or  TS- 
R-1  (incorporated  by  reference,  see 
§171.7),"  in  its  place. 

PART  172— HAZARDOUS  MATERIALS 
TABLE,  SPEaAL  PROVISIONS, 
HAZARDOUS  MATERIALS 
COMMUNICATIONS,  EMERGENCY 
RESPONSE  INFORMATION,  AND 
TRAINING  REQUIREMENTS 

26.  The  authority  citation  for  part  172 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127;  49  CFR 
1.53. 

27.  Amend  §  172.101  by  adding 
paragraph  (j)(5)  to  read  as  follows: 

§172.101    Purpose  and  use  of  hazardous 
materials  table. 


(j)*  *  * 

(5)  The  total  net  quantity  of  hazardous 

material  for  an  outer  non-bulk 

packaging  that  contains  more  than  one 

hazardous  material  may  not  exceed  the 

lowest  permitted  maximum  net  quantity 

per  package  as  shown  in  Column  9A  or 

9B,  as  appropriate.  If  one  material  is  a 

liquid  and  one  is  a  solid,  the  maximum 

net  quantity  must  be  calcidated  in 

kilograms.  See  §  173.24a{c)(l)(iv). 

§172.101    [Amended] 

28.  Amend  §  172.101,  in  the 
Hazardous  Materials  Table  by: 

a.  Removing  special  provision  "25,", 
in  colimm  7,  for  the  following  entries: 
"Hydrogen  cyanide,  solution  in  alcohol 
with  not  more  than  45  percent  hydrogen 
cyanide",  UN  3294;  "Methanesulfonyl 
chloride",  UN  3246;  and  "Methyl  vinyl 
ketone,  stabilized",  UN  1251. 

b.  Removing  "RC  1318".  in  column  2, 
firom  the  entry  "Octafluorocyclobutane 
or  Refrigerant  gas",  UN  1976,  and 
adding  "RC  318"  in  its  place. 

c.  Adding  "85,  87",  in  column  lOB, 
for  the  entry  "Polymeric  beads, 
expandable  evolving  flammable  vapof, 
UN  2211. 

d.  Removing  label  code  reference 
"1.2".  in  colimin  6,  for  the  entry 
"Rockets,  with  inert  head".  UN0502, 
and  adding  "1.2C"  in  its  place. 

e.  Removing  the  comma,  in  column  2, 
between  the  words  "Stannic  chloride" 
and  "pentahydrate"  for  the  entry 
"Staimic  chloride,  pentahydrate".  UN 
2440. 

§172.101,  Appendix  B    [Amended] 

29.  Amend  Appendix  B  to  §  172.101, 
in  the  List  of  Marine  Pollutants  by 
removing  the  word  "Fenaminphos"  and 
adding  the  word  "Fenamiphos"  in  its 
place. 


30.  Amend  §  172.102,  in  paragraph 
(c)(1)  by  removing  special  provision  25, 
and  by  revising  paragraph  (c)(4) 
introductory  text  to  read  as  follows: 

§172.102    Special  provisions. 

***** 

(c)*  *  • 

(4)  TaWe  1,  Table  2,  and  Table  3-IB 
Codes,  Organic  Peroxide  IBC  Code,  and 
IP  Special  IBC  Packing  Provisions. 
These  provisions  apply  only  to 
transportation  in  IBCs.  IBCs  may  be 
used  for  the  transportation  of  hazardous 
materials  when  no  IBC  code  is  assigned 
in  the  §  172.101  Table  for  the  specific 
material  only  when  approved  by  the 
Associate  Administrator.  The  letter  "Z" 
shown  in  the  marking  code  for 
composite  IBCs  must  be  replaced  with 
a  capital  code  letter  designation  foimd 
in  §  178.702(a)(2)  of  this  subchapter  to 
specify  the  material  used  for  the  outer 
packaging.  Tables  1.  2,  and  3  follow: 


§172.203    [Amended] 

31.  Amend  §  172.203(k)  introductory 
text,  in  the  second  sentence,  by 
removing  the  wording  "Caprylyl 
chloride"  and  adding  the  wording 
"Octanoyl  chloride"  in  each  place  it 
appears. 

§172.407    [Amended] 

32.  Amend  §  172.407(d)(4)(ii)  by  ^ 
removing  the  wording  "Room  8421" 
and  adding  the  wording  "Office  of 
Hazardous  Materials  Safety.  Office  of 
Hazardous  Materials  Standards,  Room 
8422"  in  its  place. 

PART  173— SHIPPERS— GENERAL 
REQUIREMENTS  FOR  SHIPMENTS 
AND  PACKAGINGS 

33.  The  authority  citation  for  part  173 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127,  44701;  49 
CFR  1.53. 

§173.4    [Amended] 

34.  Amend  §  173.4(a)(l)(ii)  by 
removing  the  wording  "solids,  other 
than  Division  6.1,  Packing  Group  1, 
Hazard  Zone  A  or  B  materials"  and 
adding  the  wording  "solid  materials"  in 
its  place. 

§173.10    [Amended] 

35.  Amend  §  173.10(e),  Note  2,  in  the 
second  sentence  by  removing  the  word 
"injury"  and  adding  the  word  "damage" 
in  its  place. 

§173.21    [Amended] 

36.  Amend  §  173.21:(k)  in  the  second 
sentence  by  removing  the  wording  "or 
§175.10(a)(24)". 


§173.54    [Amended] 

37.  Amend  §  173.54(f)  by  r^oving 
the  phrase  "14  CFR  108.11"  and  adding 
the  phrase  "49  CFR  1544.219"  in  its 
place. 

§173.115    [Amended] 

38.  Amend  §  173.115(j)  by  removing 
the  wording  "173.315(a)(1)"  and  adding 
the  wording  "173.315(a)"  in  its  place. 

§173.150    [Amended] 

39.  Amend  §  173.150(e)(1)  by 
removing  the  comma  and  the  word 

",  and"  and  adding  a  period  in  its  place. 

40.  Amend  §  173.225(b)(3)  by  adding 
a  sentence  at  the  end  to  read  as  follows: 

§  1 73.225    Pacltaging  requirements  and 
other  provisions  for  organic  peroxides. 

***** 

(b)*  •  • 

(3)  *  *  *  See  introductory  paragraph 
of  §  172.203(k)  of  this  subchapter  for 
additional  description  requirements  for 
an  organic  peroxide  that  may  qualify  for 
more  than  one  generic  listing, 
depending  on  its  concentration. 
***** 

41.  Amend  §  173.247  by  revising  the 
section  heading  to  read  as  follows: 

§173.247    Bulk  packaging  for  certain 
elevated  temperature  materials. 

***** 

§173.305    [Amended] 

42.  Amend  §  173.305(c)(1).  in  the 
second  sentence  by  removing  the  word 
"injiuy"  and  adding  the  word  "damage" 
in  its  place. 

§173.315    [Amended] 

43.  Amend  §173.315  by: 

a.  In  paragraph  (i)(l)(iv)  removing  the 
last  sentence. 

b.  In  paragraph  (j)(3).  in  the  second 
sentence,  removing  the  word  "injury" 
and  adding  the  word  "damage"  in  its 
place. 

§173.316    [Amended] 

44.  Amend  §  173.316(a)(4)  by 
removing  the  wording  "ASTM  Standard 
B  580"  and  adding  the  wording  "ASTM 
Standard  B  580  (incorporated  by 
reference,  see  §  171.7  of  this 
subchapter)"  in  its  place. 

§173.318    [Amended] 

45.  Amend  §  173.318(a)(4)  by 
removing  the  wording  "ASTM  Standard 
B  580"  and  adding  the  wording  "ASTM 
Standard  B  580  (incorporated  by 
reference,  see  §  171.7  of  this 
subchapter)"  in  its  place. 
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§173.320    [Amended] 

46.  Amend  §  173.320(c).  in  the  first 
sentence,  by  removing  the  term  "P202" 
and  adding  the  term  "202"  in  its  place. 

§17X334    [Amended] 

47.  Amend  §  173.334(f),  in  the  first 
sentence  by  removing  the  word  "injury" 
and  adding  the  word  "damage"  in  its 
place.  j 

§173.337    [Amended] 

48.  Amend  §  173.337  in  paragraph  (a) 
in  the  first  sentence,  and  in  paragraph 
(b)  in  the  first  sentence,  by  removing  the 
word  "injury"  and  adding  the  word 
"damage"  in  each  place  it  appears. 

§173.415    [Amended] 

49.  Amend  §  173.415(d)  in  the  first 
sentence  by  removing  the  wording 
"IAEA  "Safety  Series  No.  6""  and 
adding  the  wording  "IAEA  "Safety 
Series  No.  6"  (incorporated  by 
reference,  see  §  171.7  of  this 
subchapter)"  in  its  place. 

§173.416    [Amended] 

50.  Amend  §  173.416(b)  in  the  first 
sentence  by  removing  the  wording 
""Regulations  for  the  Safe  Transport  of 
Radioactive  Materials,  Safety  Series  No. 
6"  "and  adding  the  wording 

"  "Regulations  for  the  Safe  Transport  of 
Radioactive  Material,  Safety  Series  No. 
6"  (incorporated  by  reference,  see 
§  171.7  of  this  subchapter)"  in  its  place. 

§173.417    [Amended] 

-51.  Amend  §  173.417  by: 

a.  Removing  the  wording 
""Regulations  for  the  Safe  Transport  of 
Radioactive  Materials,  Safety  Series  No. 
6,""  in  the  first  sentence  of  paragraph 
(a)(5)  and  adding  the  wording 

"  "Regulations  for  the  Safe  Transport  of 
Radioactive  Material,  Safety  Series  No. 
6"  (incorporated  by  reference,  see 
%  171.7  of  this  subchapter)."  in  its  place. 

b.  Removing  the  wording  "ANSI 
N14.1"  in  paragraph  (a)(8)(i)  and  adding 
the  wording  "ANSI  N14.1  (incorporated 
by  reference,  see  §  171.7  of  this 
subchapter)"  in  its  place. 

c.  Removing  the  wording 

"  "Regulations  for  the  Safe  Transport  of 
Radioactive  Materials,  Safety  Series  No. 
6"  "  in  the  first  sentence  of  paragraph 
(b)(4)  and  adding  the  wording 
"  "Regulations  for  the  Safe  Transport  of 
Radioactive  Material,  Safety  Series  No. 
6"  (incorporated  by  reference,  see 
§  171.7  of  this  subchapter),"  in  its  place. 

52.  Amend  §  173.420  by  revising 
paragraphs  (a)(2)(i),  (a)(2)(iii),  (b)  and  (c) 
to  read  as  follows: 


§  1 73.420    Uranium  hexaftuoride  (fissile, 
fissile  excepted  and  nonfissile). 

(a)*  *  * 

(2)*   *   * 

(i)  American  National  Standard  N14.1 
(2001, 1995, 1990,  1987, 1982, 1971) 
(incorporated  by  reference,  see  §  171.7 
of  this  subchapter)  in  effect  at  the  time 
the  packaging  was  manufactured; 

(ii)*  *  * 

(iii)  Section  VIII,  Division  I  of  the 
ASME  Code  (incorporated  by  reference, 
see  §  171.7  of  this  subchapter),  provided 
the  packaging  — 
***** 

(b)  Packagings  for  uranium 
hexafluoride  must  be  periodically 
inspected,  tested,  marked  and  otherwise 
conform  with  the  latest  incorporated 
edition  of  ANSI  N14.1  (incorporated  by 
reference,  see  §  171.7  of  this 
subchapter). 

(c)  Each  repair  to  a  packaging  for 
uranium  hexafluoride  must  be 
performed  in  accordance  with  the  latest 
incorporated  edition  of  ANSI  N14.1 
(incorporated  by  reference,  see  §  171.7 
of  this  subchapter). 
***** 

53.  Amend  §  173.471  by  revising 
paragraphs  (d)  and  (e)  to  read  as  follows: 

§  173.471    Requirements  for  U.S.  Nuclear 
Regulatory  Commission  approved 
packages. 

*        *        *        *        * 

(d)  Before  export  shipment  of  the 
package,  the  o^eror  shall  obtain  a  U.S. 
Competent  Authority  Certificate  for  that 
package  design,  or  if  one  has  already 
been  issued,  the  offeror  shall  register  in 
writing  (including  a  description  of  the 
quality  assurance  program  required  by 
10  CFR  part  71)  with  the  U.S. 
Competent  Authority  as  a  user  of  the 
certificate.  (Note:  The  person  who 
originally  applies  for  a  U.S.  Competent 
Authority  Certificate  will  be  registered 
automatically.)  The  registration  request 
must  be  sent  to  the  Associate 
Administrator  for  Hazardous  Materials 
Safety  (DHM-23),  Department  of 
Transportation,  400  Seventh  Street, 
SW.,  Washington  DC  20590-0001. 
Alternatively,  the  application  with  any 
attached  supporting  documentation  in 
an  appropriate  format  may  be  submitted- 
by  facsimile  (fax)  to  (202)  366-3753  or 
(202)  366-3650.  or  by  electronic  mail  (e- 
mail)  to  "ramcert@rspa.dot.gov."  Upon 
registration,  the  offeror  will  be 
furnished  with  a  copy  of  the  certificate. 
The  offeror  shall  then  submit  a  copy  of 
the  U.S.  Competent  Authority 
Certificate  applying  to  that  package 
design  to  the  national  competent 
authority  of  each  country  into  or 
through  which  the  package  will  be 


transported,  unless  the  offeror  has 
dociunentary  evidence  that  a  copy  has 
already  been  furnished;  and 

(e)  Each  request  for  a  U.S.  Competent 
Authority  Certificate  as  required  by  the 
IAEA  regulations  must  be  submitted  in 
writing  to  the  Associate  Administrator. 
The  request  must  be  in  triplicate  and 
include  copies  of  the  applicable  USNRC 
packaging  approval,  USNRC  Quality 
Assiuance  Program  approval  number, 
and  a  reproducible  22  cm  x  30  cm  (8.5' 
X  11*)  drawing  showing  the  make-up  of 
the  package.  The  request  and 
accompanying  documentation  must  be 
sent  to  the  Associate  Administrator  for 
Hazardous  Materials  Safety  (DHM-23), 
Department  of  Transportation,  400 
Seventh  Street,  SW. ,  Washington  DC 
20590-0001.  Alternatively,  the 
application  with  any  attached 
supporting  documentation  in  an 
appropriate  format  may  be  submitted  by 
fecsimile  (fax)  to  (202)  366-3753  or 
(202)  366-3650,  or  by  electronic  mail  (e- 
mail)  to  "ramcert@rspa.dot.gov."  Each 
request  is  considered  in  the  order  in 
which  it  is  received.  To  allow  sufficient 
time  for  consideration,  requests  must  be 
received  at  least  90  days  before  the 
requested  effective  date. 
***** 

54.  Amend  §  173.472  by  revising 
paragraph  (f)  to  read  as  follows: 

§  1 73.472    Requirements  for  exporting  DOT 
Specification  Type  B  and  fissile  packages. 

***** 

(f)  Each  request  for  a  U.S.  Competent 
Authority  Certificate  as  required  by  the 
IAEA  regulations  must  be  submitted  in 
writing  to  the  Associate  Administrator. 
The  request  must  be  in  triplicate  and 
must  include  a  description  of  the 
quality  assurance  program  required  by 
10  CFR  part  71,  subpart  H.  or  49  CFR 
173.474  and  173.475,  and  a 
reproducible  22  cm  x  30  cm  (8.5"  x  11") 
drawing  showing  the  make-up  of  the 
package.  A  copy  of  the  USNRC  quality 
assurance  program  approval  will  satisfy 
the  requirement  for  describing  the 
quality  assurance  program.  The  request 
and  accompanying  documentation  may 
be  sent  by  mail  or  other  delivery  service. 
Alternatively,  the  request  with  any 
attached  supporting  documentation 
submitted  in  an  appropriate  format  may 
be  sent  by  facsimile  (fax)  to  (202)  366- 
3753  or  (202)  366-3650,  or  by  electronic 
mail  (e-mail)  to  "ramcert@rspa.dot.gov." 
Each  request  is  considered  in  the  order 
in  which  it  is  received.  To  allow 
sufficient  time  for  consideration, 
requests  must  be  received  at  least  90 
days  before  the  requested  effective  date. 
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55.  Amend  §  173.473  by  revising 
paragraphs  (a)(1)  and  (a)(2)  to  read  as 
follows: 

§  1 73.473    Requirements  for  foreign-made 
packages. 


received  at  least  90  days  before  the 
requested  effective  date.  Each  petition 
for  a  U.S.  Competent  Authority 
Certificate  must  include  the  following 
information: 


(a)*  *  * 

(1)  Have  the  foreign  competent 
authority  certfficate  revalidated  by  the 
U.S.  Competent  Authority,  unless  this 
has  been  done  previously.  Each  request 
for  revalidation  must  be  submitted  to 
the  Associate  Administrator.  The 
request  must  be  in  triplicate,  contain  all 
the  information  required  by  Section  VII 
of  the  IAEA  regulations  in  Safety  Series 
No.  6  (incorporated  by  reference,  see 

§  171.7  of  this  subchapter),  and  include 
a  copy  in  English  of  the  foreign 
competent  authority  certificate. 
Alternatively,  the  request  with  any 
attached  supporting  documentation 
submitted  in  an  appropriate  format  may 
be  sent  by  facsimile  (fax)  to  (202)  366- 
3753  or  (202)  366-3650,  or  by  electronic 
mail  to  "ramcert@rspa.dot.gov."  Each 
request  is  considered  in  the  order  in 
which  it  is  received. 

To  allow  sufficient  time  for 
consideration,  requests  must  be  received 
at  least  90  days  before  the  requested 
effective  date; 

(2)  Register  in  writing  writh  the  U.S. 
Competent  Authority  as  a  user  of  the 
package  covered  by  the  foreign 
competent  authority  certificate  and  its 
U.S.  revalidation.  Alternatively,  the 
registration  request  with  any  attached 
supporting  documentation  submitted  in 
an  appropriate  format  may  be  sent  by 
facsimile  (fax)  to  (202)  366-3753  or 
(202)  366-3650,  or  by  electronic  mail  (e- 
mail)  to  "mmcert@rspa.dot.gov."  If  the 
offeror  is  requesting  the  revalidation, 
registration  is  automatic;  and 
***** 

56.  Amend  §  173.476  by  revising 
paragraph  (c)  introductory  text  to  read 
as  follows: 

§  1 73.476    Approval  of  special  form  Class  7 
(radioactive)  materials. 

***** 

(c)  Each  request  for  a  U.S.  Competent 
Authority  Certificate  as  required  by  the 
IAEA  regulations  must  be  submitted  in 
writing,  in  triplicate,  by  mail  or  other 
delivery  service  to  the  Associate 
Administrator.  Alternatively,  the 
request  with  any  attached  supporting 
dociunentation  submitted  in  an 
appropriate  format  may  be  sent  by 
facsimile  (fax)  to  (202)  366-3753  or 
(202)  366-3650,  or  by  electronic  mail  (e- 
mail)  to  "ramcert@rspa.dot.gov".  Each 
request  is  considered  in  the  order  in 
which  it  is  received.  To  allow  sufficient 
-  time  for  consideration,  requests  must  be 


PART  175— CARRIAGE  BY  AIRCRAFT 

57.  The  authority  citation  for  part  175 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127;  49  CFR 
1.53. 

§175.10    [Amended] 

58.  Amend  §  175.10(a)(5).  in  the 
second  sentence,  by  removing  the 
phrase  "14  CFR  108.11(a)  and  (b)"  and 
adding  the  phrase  "49  CFR  1544.219"  in 
its  place. 

§175.320    [Amended] 

59.  Amend  §  175.320(b)(5),  in  the  first 
sentence,  by  removing  the  wording 
"part  127"  and  adding  the  wording 
"part  133"  in  its  place. 

PART  176— CARRIAGE  BY  VESSEL 

60.  The  authority  citation  for  part  176 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127;  49  CFR 
1.53. 

§178.2    [Amended] 

61.  Amend  §  176.2,  in  the  definition 
for  "INF  cargo",  by  removing  the  phrase 
"(contained  in  IMDG  Code,  2000 
edition,  see  §  171.7  of  this  subchapter)" 
and  adding  the  phrase  "(contained  in 
IMDG  Code,  incorporated  by  reference, 
see  §  171.7  of  this  subchapter)"  in  its 
place. 

62.  Amend  §  176.128  by  revising 
paragraph  (c)  to  read  as  follows: 

§176.128    Magazine  stowage,  general. 

***** 

(c)  Magazine  stowage  type  B  is 
required  for  Charges,  propelling,  for 
cannon,  UN  0279,  UN  0414,  and  UN 
0242;  and  Charges,  supplementary, 
explosive,  UN  0600,  in  compatibility 
group  C  or  D.  Magazine  stowage  type  C 
is  required  for  detonators  and  similar 
articles  in  divisions  and  compatibility 
group  l.lB  and  1.2B  (explosive). 

§176.340    [AmendMf] 

63.  Amend  §  176.340  by: 

a.  In  paragraph  (b)(9),  removing 

"§  173.32(e)(2),  (3),  and  (4)"  and  adding 
"§  180.605"  in  its  place. 

b.  In  paragraph  (b)(10),  removing  the 
wording  "paragraphs  (g),  (h),  (i),  and  (k) 
of  §  173.32"  and  adding  the  wording 
"§  180.605(b)  and  (j)"  in  its  place. 


PART  177— CARRIAGE  BY  PUBUC 
HIGHWAY 

64.  The  authority  citation  for  Part  177 
continues  to  read  as  follows:  ^ 

Authority:  49  U.S.C.  5101-5127;  49  CFR 
1.53. 

65.  Amend  §  177.840  by  revising 
paragraph  (1)  to  read  as  follows: 


§177.840    Class  2  (< 


)  materials. 


(1)  Operating  procedure.  Each 
operator  of  a  cargo  tank  motor  vehicle 
that  is  subject  to  the  emergency 
discharge  control  requirements  in 
§  173. 315(n)  of  this  subchapter  must 
carry  on  or  within  the  cargo  tank  motor 
vehicle  written  emergency  discharge 
control  procedures  for  all  delivery 
operations.  The  procedures  must 
describe  the  cargo  tank  motor  vehicle's 
emergency  discharge  control  features 
and,  for  a  passive  shut-down  capability, 
the  parameters  within  which  they  are 
designed  to  function.  The  procedxues 
must  describe  the  process  to  be  followed 
if  a  facility-provided  hose  is  used  for- 
unloading  when  the  cargo  tank  motor 
vehicle  has  a  specially  equipped 
delivery  hose  assembly  to  nieet  the 
requirements  of  §  173.315(n)(2)  of  this 
subchapter. 


PART  178— SPEaRCATIONS  FOR 
PACKAGINGS 

66.  The  authority  citation  for  part  178 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127;  49  CFR 
1.53. 

§178.3    [Amended] 

67.  Amend  §  178.3(b)  introductory 
text  and  paragraph  (b)(1)  by  removing 
the  wording  "Annex  1  of  in  each  place 
it  appears. 

§178.51    [Amended] 

68.  Amend  §  1 78.51  (f)(l)(i)  by 
removing  the  wording  "table  I"  and 
adding  the  wording  "table  1"  in  its 
place. 

69.  Amend  §  178.58  by  revising 
paragraph  (k)(2)(ii)  to  read  as  follows: 

§178.58    Specificatton  4DA  welded  steel 
cylinders  for  aircraft  use. 

***** 

(k)  *  •  * 

{2)*  •  * 

(ii)  The  test  cylinder  must  be  placed 
between  wedge-shaped  knife  edges 
having  a  60°  angle,  rounded  to  a  Vz-inch 
radius. 
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§178^   [AfiMndMq 

70.  Amend  §  178.59(j)(3)(iv)  by 
removing  the  wording  "per-minute"  and 
adding  the  wording  "per  minute"  in  its 
place. 

1178.61    [Amendad] 

71.  Amend  §  178.61  by:' 

a.  In  paragraph  (b)(1),  removing  the 
wording  "table  I"  and  adding  the 
wording  "table  1"  in  its  place. 

b.  In  paragraph  (b)(2).  in  the  foiulh 
sentence,  removing  the  phrase 
"paragraph  (f)(1)"  and  adding  the 
phrase  "paragraph  (0(4)"  in  its  place. 

1178.270-11    [AmandMq 

72.  Amend  §  178.270-ll(d)(3),  in  the 
first  sentence,  by  removing  the  phrase 
"§  173.32a  of  this  subchapter"  and 
adding  "§  178.273(b)(7)"  in  its  place. 

§178.273    [Amended] 

73.  Amend  §  178.273(b)(8)(ii),  by 
removing  the  phrase  "§  180.605  of  this 
subchapter"  and  adding  "§  178.274(j)" 
in  its  place. 


$178,338-17    [Amended] 

74.  Amend  §178.338-1 7(b)  by 
removing  the  wording  "ASTM  Standard 
B  580"  and  adding  the  wording  "ASTM 
Standard  B  580  (incorporated  by 
reference,  see  §  171.7  of  this 
subchapter)"  in  its  place. 

$178,354-3    [Amended] 

75.  Amend  §  178.354-3(a) 
introductory  text,  in  the  first  sentence, 
by  removing  the  commas  and  phrase", 
such  as  a  DOT  Specification  6C  or 
17C,". 

$178,356-^    [Amended] 

76.  Amend  §  178.356-3(a),  in  the 
second  sentence,  by  removing  "776mm" 
and  adding  "776  nun"  in  its  place. 

$178,362-1    [Amended] 

n.  Amend  §  178. 362-1  (b)(6)  by 
removing  the  phrase  "2230  kg"  and 
adding  the  phrase  "2730  kg"  in  its 
place. 

$178,503    [Amendad] 

78.  Amend  §  178.503(e)(3),  following 
the  illustration,  by  removing  the 
parenthetical  expression  "(as  in 

§  178.503(c)(1).  (2).  (3).  (4).  and  (5))" 
and  adding  the  parenthetical  expression 
"(as  in  §  178.503(c)(1))"  in  its  place. 

79.  Amend  §  178.603  by  revising  the 
introductory  text  to  paragraph  (e)  to 
read  as  follows: 

$178,603    Drop  feet 

***** 

4e)  Drop  height.  Drop  heights, 
measiu«d  as  the  vertical  distance  from 


the  target  to  the  lowest  point  on  the 
package,  must  be  equal  to  or  greater 
than  the  drop  height  determined  as 
follows: 


$178,707    [Amended] 

80.  Amend  §  1 78.707  by  revising 
paragraph  (a)  to  read  as  follows: 

{ 1 78.707    Standards  for  Composita  IBCs. 

(a)  The  provisions  in  this  section 
apply  to  composite  IBCs  intended  to 
contain  solids  and  Uquids.  To  complete 
the  marking  codes  listed  below,  the 
letter  "Z"  must  be  replaced  by  a  capital 
letter  in  accordance  with  §  178.702(a)(2) 
to  indicate  the  material  used  for  the 
outer  packaging.  Composite  IBC  types 
are  designated: 

(1)  llHZl  Composite  IBCs  with  a 
rigid  plastic  inner  receptacle  for  solids 
loaded  or  discharged  by  gravity. 

(2)  11HZ2  Composite  IBCs  with  a 
flexible  plastic  inner  receptacle  for 
solids  loaded  or  discharged  by  gravity. 

(3)  21HZ1  Composite  IBCs  with  a 
rigid  plastic  inner  receptacle  for  solids 
loaded  or  discharged  under  pressiue. 

(4)  21HZ2  Composite  IBCs  with  a 
flexible  plastic  inner  receptacle  for 
solids  loaded  or  discharged  imder 
pressure. 

(5)  31HZ1  Composite  IBCs  with  a 
rigid  plastic  inner  receptacle  for  liquids. 

(6)  31HZ2  Composite  IBCs  with  a 
flexible  plastic  inner  receptacle  for 
liquids. 


PART  179— SPECinCATIONS  FOR 
TANK  CARS 

81.  The  authority  citation  for  part  179 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127;  49  CFR 
1.53. 

82.  Amend  §  179.201-2,  in  paragraph 
(a),  by  removing  "V/z"  and  adding 

"  Vz  <■>"  each  place  it  appears  in  the 
table,  in  column  2,  for  the  entries  "Over 
78  to  96  inches"  and  "Over  96  to  112 
inches". 

$179,500-10    [Amended] 

83.  Amend  §  179.500-1 0(a),  in  the 
first  sentence  by  removing  the  word 
"injury"  and  adding  the  word  "damage" 
in  its  place. 

PART  180— CONTINUING 
QUAURCATION  AND  MAINTENANCE 
OF  PACKAGINGS 

84.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127;  49  CFR 
1.53. 


$180,417    [Amended] 

85.  Amend  §  180.417(c)(2),  in  the 
second  sentence,  by  removing  the 
wording  'TDirector,  Regional  Office  of 
Motor  Carrier  Safety,  Federal  Highway 
Administration"  and  adding  the 
wording  "Field  Administrator,  Regional 
Service  Center,  Federal  Motor  Carrier 
Safety  Administration"  in  its  place. 

Issued  in  Washington,  DC,  on  September  3, 
2002.  under  authority  delegated  in  49  CFR 
part  1. 

Ellen  G.  Engleman,  < 

A  dministrator 

(FR  Doc.  02-22817  Filed  9-26-02;  8:45  am] 

BHJJNG  COOE  4aiO-W-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

RIN  10ia-AH33 

Endangered  and  Threatened  Wildlife 
and  Plants;  Designation  of  Critlcai 
Habitat  for  the  Appalachian  Elktoe 

agency:  Fish  and  Wildlife  Service, 
Interior. 

action:  Final  rule. 

SUMMARY:  We.  the  Fish  and  Wildlife 
Service  (Service),  are  designating 
critical  habitat  for  the  Appalachian 
elktoe  [Alasmidontd  raveneliana)  under 
the  Endangered  Species  Act  of  1973,  as 
amended  (Act).  The  areas  designated  as 
critical  l^bitat  for  the  Appaladiian 
elktoe  total  approximately  231.1 
kilometers  (144.3  miles)  of  various 
segments  of  rivers  in  North  Carolina  and 
one  river  in  Tennessee. 

Critical  habitat  identifies  specific 
areas  that  are  essential  to  the 
conservation  of  a  listed  species  and  that 
may  require  special  management 
considerations  or  protection. 

Section  7(a)(2)  of  the  Act  requires  that 
each  Federal  agency  shall,  in 
consultation  with  us,  ensure  that  any 
action  authorized,  funded,  or  carried  out 
by  such  agency  is  not  likely  to 
jeopardize  the  continued  existence  of  an 
endangered  or  threatened  species  or 
result  in  the  destruction  or  adverse 
modification  of  critical  habitat.  Section 
4  of  the  Act  requires  us  to  consider 
economic  and  other  impacts  of 
specifying  any  area  as  critical  habitat. 

We  solicited  data  and  conunents  fitim 
the  public  on  all  aspects  of  the  proposal, 
including  data  on  economic  and  other 
impacts  of  the  designation. 

DATES:  This  rule  is  effective  on  October 
28,  2002. 
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ADDRESSES:  Comments  and  materials 
received,  as  well  as  supporting 
dociunentation  used  in  preparation  of 
this  final  rule,  are  available  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  Asheville 
Field  Office.  U.S.  Fish  and  Wildlife 
Service,  160  Zillicoa  Street,  Asheville, 
NC  28801. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Fridell,  Fish  and  Wildlife  Biologist, 
Asheville  Field  Office  [see  ADDRESSES) 
(telephone  828/258-3939,  extension 
225;  facsimile  828/258-5330).^ 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Appalachian  elktoe  [Alasmidonta 
mveneliana)  is  a  freshwater  mussel  that 
has  a  thin,  kidney-shaped  shell, 
reaching  up  to  about  10  centimeters  (4 
inches)  (J.A.  Fridell.  Service,  pers. 
observation  1999).  Juveniles  generally 
have  a  yellowish-brown  periostraciun 
(outer  shell  surface),  while  the 
periostracum  of  the  adults  is  usually 
dark  brown  to  greenish-black  in  color. 
Although  rays  are  prominent  on  some 
shells,  particularly  in  the  posterior 
portion  of  the  shell,  many  individuals 
have  only  obsciue  greenish  rays.  The 
shell  nacre  (inside  shell  surfece)  is 
shiny,  often  white  to  bluish-white, 
changing  to  a  salmon,  pinkish,  or 
brownish  color  in  the  central  and  beak 
cavity  portions  of  the  shell;  some 
specimens  may  be  marked  with 
irregular  brownish  blotches  (adapted 
from  Clarke  1981).  Clarke  (1981) 
provides  a  detailed  description  of  the 
species'  shell,  with  illustrations; 
CDrtmaim  (1921)  discussed  soft  parts. 

Distribution,  Habitat,  and  Life  History 

The  Appalachian  elktoe  is  known 
only  from  the  mountain  streams  of 
western  North  Carolina  and  eastern 
Tennessee.  Although  the  complete 
historical  range  of  the  Appalachian 
elktoe  is  unknown,  available 
information  suggests  that  the  species 
once  lived  in  the  majority  of  the  rivers 
and  larger  creeks  of  the  upper 
Tennessee  River  system  in  North 
Carolina,  with  the  possible  exception  of 
the  Hiwassee  and  Watauga  River 
systems  (the  species  has  not  been 
recorded  boxa  either  of  these  river 
systems).  In  Tennessee,  the  species  is 
Imown  only  from  its  present  range  in 
the  main  stem  of  the  Nolichucky  River. 

Currently,  the  Appalachian  elktoe  has 
a  very  fragmented,  relict  distribution. 
The  species  still  survives  in  scattered 
pockets  of  suitable  habitat  in  portions  of 
the  Little  Tennessee  River  system. 
Pigeon  River  system,  and  the  Little 
River  in  North  Carolina  and  the 


Nolichucky  River  system  in  North 
Carolina  and  Tennessee.  In  the  Little 
Tennessee  River  system  in  North 
Carolina,  populations  siuvive  in  the 
reach  of  the  main  stem  of  the  Little 
Tennessee  River,  between  the  city  of 
Franklin  and  Fontana  Reservoir,  in 
Swain  and  Macon  Counties  (Service 
1994, 1996;  McGrath  1999;  Fridell,  pers. 
observation.  2002).  and  in  scattered 
reaches  of  the  main  stem  of  the 
Tuckasegee  River  in  Jackson  and  Swain 
Cotmties,  from  below  the  town  of 
CuUowhee  downstream  to  Bryson  City 
(M.  Cantrell,  Service,  pers.  comm.  1996; 
Fridell,  pers.  observation  1996. 1997; 
McGrath  1998;  T.  Savidge.  North 
Carolina  Department  of  Transportation 
(NCDOT),  pers.  conun.  2001).  The 
species  was  recently  discovered  (in 
2000)  in  the  Cheoah  River,  below 
Santeetlah  Lake,  in  Graham  County  (W. 
Peimington,  Pennington  and  Associates, 
Inc.,  Knoxville,  Tennessee,  pers.  comm. 
2000).  On  August  7,  2002.  biologists 
with  the  NCDOT,  U.S.  Forest  Service, 
and  the  Service  recorded  eleven  live 
individuals  and  four  shells  bom  the 
Cheoah  River  below  Santeetlah  Dam, 
during  a  siuvey  of  portions  of  the  river 
(Fridell,  pers.  observation  2002). 

In  the  Pigeon  River  system  in  North 
Carolina,  a  small  population  of  the 
Appalachian  elktoe  occurs  in  small, 
scattered  sites  in  the  West  Fork  Pigeon 
River  and  in  the  main  stem  of  the 
Pigeon  River,  above  Canton,  in 
Haywood  County  (Fridell,  pers. 
observation  1999;  McGrath  1999).  The 
Little  River  (upper  French  Broad  River 
system)  population  of  the  species,  in 
Transylvania  County,  NC,  is  restricted 
to  small,  scattered  pockets  of  suitable 
habitat  downstream  of  Cascade  Lake 
(Fridell,  pers.  observation  2000;  C. 
McGrath,  North  Carolina  Wildlife 
Resources  Commission  (NCWRC),  pers. 
comm.  2000). 

In  the  Nolichucky  River  system,  the 
Appalachian  elktoe  survives  in  a  few 
scattered  areas  of  suitable  habitat  in  the 
Toe  River,  Yancey  and  Mitchell 
Coimties,  NC  (Service  1994, 1996; 
McGrath  1996, 1999);  Cane  River, 
Yancey  County,  NC  (Service  1994, 1996; 
McGrath  1997);  and  the  main  stem  of 
the  Nolichucky  River,  Yancey  and 
Mitchell  Counties,  NC,  extending 
downstream  to  the  vicinity  of  Erwin  in 
Unicoi  County.  TN  (Service  1994. 1996; 
Fridell.  pers.  observation  1998;  S. 
Ahlstedt,  U.S.  Geological  Survey,  pers. 
comm.  2002).  Two  individuals  have    . 
been  foimd  recently  in  the  North  Toe 
River,  Yancey  and  Mitchell  Counties, 
NC.  below  the  confluence  of  Crabtree 
Creek  (McGrath  1999).  and  15  live 
individuals,  with  no  more  than  2  to  3 
at  each  site  (Fridell.  pers.  observation 


2000),  and  one  shell  (S.  Fraley, 
Tennessee  Valley  Authority.  Norris,  TN. 
pers.  comm.  1999)  have  been  recorded 
from  the  South  Toe  River,  Yancey 
County,  NC.  The  majority  of  the 
surviving  occurrences  of  the 
Appalachian  elktoe  appear  to  be  small 
to  extremely  small  and  restricted  to 
scattered  pockets  of  suitable  habitat. 

Historically,  the  species  has  been 
recorded  from  Tulula  Creek  (Tennessee 
River  drainage),  the  main  stem  of  the 
French  Broad  River,  and  the  Swannanoa 
River  (French  Broad  River  system) 
(Clarke  1981).  but  it  has  apparently  been 
eliminated  from  these  streams  (Service 
1994. 1996).  There  is  also  a  historical 
record  of  the  Appalachian  elktoe  from 
the  North  Fork  Holston  River  in 
Tennessee  (S.S.  Haldeman  collection); 
however,  this  record  is  believed  to 
represent  a  mislabeled  locality  (Gordon 
1991).  If  the  historical  record  for  the 
species  in  the  North  Fork  Holston  River 
was  a  good  record,  the  species  has 
apparently  been  eliminated  from  this 
river  as  well. 

The  Appalachian  elktoe  has  been 
reported  from  relatively  shallow, 
mediiun-sized  creeks  and  rivers  with 
cool,  clean,  well-oxygenated,  moderate- 
to  fost-flowing  water.  The  species  is 
most  often  foimd  in  riffles,  nms,  and 
shallow  flowing  pools  with  stable, 
relatively  silt-free,  coarse  sand  and 
gravel  substrate  associated  with  cobble, 
boulders,  and/or  bedrock  (Gordon  1991; 
Service  1994  and  1996;  J.M.  Alderman, 
NCWRC,  pers.  comm.  2000;  McGrath, 
pers.  comm.  2000;  Savidge,  pers.  comm. 
2000;  Fridell.  pers.  observation  1989 
through  2002).  Stability  of  the  substrate 
appears  to  be  critical  to  the  Appalachian 
elktoe.  and  the  species  is  seldom  found 
in  stream  reaches  with  accumidations  of 
silt  or  shifting  sand,  gravel,  or  cobble 
(Fridell,  pers.  observation  1989  through 
2001).  Individual  specimens  that  have 
been  encountered  in  these  areas  are 
believed  to  have  been  scoxued  out  of 
upstream  areas  during  periods  of  heavy 
rain  and  have  not  been  found  on 
subsequent  surveys  (McGrath.  pers. 
comm.  1996;  Fridell,  pers.  observation 
1995. 1996,  1999). 

Like  other  freshwater  mussels,  the 
Appalachian  elktoe  feeds  by  filtering 
food  particles  from  the  water  column. 
The  specific  food  habits  of  the  species 
are  imknown.  but  other  freshwater 
mussels  have  been  documented  to  feed 
on  detritus  (decaying  organic  matter), 
diatoms  (various  minute  algae)  and 
other  algae  and  phytoplankton 
(microscopic  floating  aquatic  plants), 
and  zooplankton  (microscopic  floating 
aquatic  animals).  The  reproductive 
cycle  of  the  Appalachian  elktoe  is 
similar  to  that  of  other  native  freshwater 
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mussels.  Males  release  sperm  into  the 
water  column,  and  the  sperm  are  then 
taken  in  by  the  females  through  their 
siphons  during  feeding  and  respiration. 
The  females  retain  the  fertilized  eggs  in 
their  gills  until  the  larvae  (glochidia) 
fully  develop.  The  mussel  glochidia  are 
released  into  the  water,  and  within  a 
few  days  they  must  attach  to  the 
appropriate  species  of  fish,  which  they 
then  parasitize  for  a  short  time  while 
they  develop  into  juvenile  mussels. 
They  then  detach  from  their  fish  host 
and  sink  to  the  stream  bottom  where 
they  continue  to  develop,  provided  they 
land  in  a  suitable  substrate  with  the 
correct  water  conditions. 

Personnel  with  the  Tennessee 
Technological  University  at  Cookeville, 
TN,  identified  the  banded  sculpin 
{Cottus  carolinae]  as  a  host  species  for 
glochidia  of  the  Appalachian  elktoe  (M. 
Gordon,  Tennessee  Technological 
University,  pers.  comm.  1993).  The  U.S. 
Environmental  Protection  Agency's 
(EPA)  Science  and  Ecosystem  Support 
Division's  Aquatic  Lab  in  Athens, 
Georgia,  also  documented  the  mottled 
sculpin  (C.  bairdi),  a  species  more 
common  within  the  majority  of  the 
range  of  the  Appalachian  elktoe  than  the 
banded  sculpin,  as  a  suitable  host  for 
the  Appalachian  elktoe  (A.  Keller,  EPA, 
Athens,  Georgia,  pers.  comm.  1999).  The 
general  habitat  requirements  of  the 
mottled  sculpin  are  very  similar  to  those 
of  the  Appalachian  elktoe  and  are 
described  by  several  authors  (Lee  et  al. 
1980,  Etnier  and  Stames  1993,  Rohde  et 
al.  1994,  Jenkins  and  Burkhead  1994)  as 
riffles,  runs,  and  flowing  portions  of 
pools  with  gravel  and  rocky  substrata  in 
cool,  clean,  well-oxygenated,  moderate- 
to  fast-gradient  streams.  The  banded 
sculpin  has  similar  habitat  requirements 
but  is  considered  to  be  more  tolerant  of 
warmer  stream  temperatures  than  the 
mottled  sculpin  (Lee  et  al.  1980,  Etnier 
and  Stames  1993,  Rohde  et  al.  1994, 
Jenkins  and  Burkhead  1994).  Where  the 
distribution  of  the  two  species  overlap 
in  streams  supporting  the  Appalachian 
elktoe,  the  mottled  sculpin  is  typically 
the  most  abundant,  with  the  banded 
sculpin  being  generally  more  common 
in  the  downstream  reaches  of  the 
streams,  below  the  Appalachian  elktoe 
occurrences.  Of  the  two  sculpin  species, 
it  is  the  mottled  sculpin  that  most 
likely/most  commonly  serves  as  the  host 
species  for  the  Appalachian  elktoe. 
Additional  studies  are  needed  to 
determine  if  any  other  native  fish 
species  may  also  serve  as  hosts  for  the 
glochidia  of  the  Appalachian  elktoe. 
The  life  span  and  many  other  aspects  of 
the  Appalachian  elktoe's  life  history  are 
currently  unknown. 


Reasons  for  Decline  and  Threats  to 
Surviving  Populations 

Available  information  indicates  that 
several  factors  have  contributed  to  the 
decline  and  loss  of  populations  of  the 
Appalachian  elktoe  and  threaten  the 
remaining  populations.  These  factors 
include  pollutants  in  wastewater 
discharges  (sewage  treatment  plants  and 
industrial  discharges);  habitat  loss  and 
alteration  associated  with 
impoimdments,  channelization,  and 
dredging  operations  and  the  run-off  of 
silt,  fertilizers,  pesticides,  and  other 
pollutants  fit)m  land  disturbance 
activities  implemented  without 
adequate  measures  to  control  erosion 
and/or  storm  water  (Service  1994, 1996). 

Mussels  are  known  to  be  sensitive  to 
nimierous  pollutants,  including,  but  not 
limited  to,  a  wide  variety  of  heavy 
metals,  high  concentrations  of  nutrients, 
ammonia,  and  chlorine — ^pollutants 
commonly  found  in  many  domestic  and 
industrial  effluents  (HavUk  and  Marking 
1987).  In  the  early  1900s,  Ortmann 
(1909)  noted  that  the  disappearance  of 
imionids  (mussels)  is  the  first  and  most 
reliable  indicator  of  stream  pollution. 
Keller  and  Zam  (1991)  concluded  that 
mussels  are  more  sensitive  to  metals 
than  commonly  tested  fish  and  aquatic 
insects.  The  life  cycle  of  native  mussels 
makes  the  reproductive  stages  especially 
vulnerable  to  pesticides  and  other 
pollutants  (Ingram  1957,  Stein  1971, 
Fuller  1974,  Gardner  et  al.  1976). 
Effluent  from  sewage  treatment  facilities 
can  be  a  significant  source  of  pollution 
that  can  severely  affect  the  diversity  and 
abundance  of  aquatic  moUusks.  The 
toxicity  of  chlorinated  sewage  effluents 
to  aquatic  life  is  well  documented 
(Brungs  1976,  Tsai  1975,  Bellanca  and 
Bailey  1977.  EPA  1985,  Goudreau  et  al. 
1988),  and  mussel  glochidia  (larvae) 
rank  among  the  most  sensitive 
invertebrates  in  their  tolerance  to 
toxicants  present  in  sewage  effluents 
(Goudreau  et  al.  1988).  Goudreau  et  al. 
(1988)  foimd  that  the  recovery  of  mussel 
populations  may  not  occur  for  up  to  3.2 
kilometers  (km)  (2  miles  (mi))  below  the 
discharge  points  of  chlorinated  sewage 
effluent. 

Land-clearing  and  disturbance 
activities  carried  out  without  proper 
sedimentation  and  storm-water  control 
pose  a  significant  threat  to  the 
Appalachian  elktoe  and  other 
fi^shwater  mussels.  Mussels  are 
sedentary  and  are  not  able  to  move  long 
distances  to  more  suitable  areas  in 
response  to  heavy  silt  loads.  Natural 
sedimentation  resulting  from  seasonal 
storm  events  probably  does  not 
significantly  affect  mussels,  but  human 
activities  often  create  excessively  heavy 


silt  loads  that  can  have  severe  effects  on 
mussels  and  other  aquatic  organisms. 
Siltation  has  been  documented  to 
adversely  affect  native  freshwater 
mussels  both  directiy  and  indirectly 
(Ellis  1936,  Marking  and  Bills  1979,  Kat 
1982,  Aldridge  et  al.  1987).  Siltation 
degrades  water  and  substrate  quality, 
limiting  the  available  habitat  for 
fi«shwater  mussels  (and  their  fish 
hosts),  thereby  limiting  their 
distribution  and  potential  for  expansion 
and  maintenance  of  their  populations; 
irritates  and  clogs  the  gills  of  filter- 
feeding  mussels,  resulting  in  reduced 
feeding  and  respiration;  smothers 
mussels  if  sufficient  accimiulation 
occurs;  and  increases  the  potential 
exposiu^  of  the  mussels  to  other 
pollutants.  Ellis  (1936)  found  that  less 
than  2.5  centimeters  (1  inch)  of 
sediment  deposition  caused  high 
mortality  in  most  mussel  species. 
Sediment  accumulations  that  are  less 
than  lethal  to  adults  may  adversely 
affect  or  prevent  the  recruitment  of 
juvenile  mussels  into  the  population. 
Also,  sediment  loading  in  rivers  and 
streams  during  periods  of  high 
discharge  is  abrasive  to  mussel  shells. 
Erosion  of  the  outer  shell  allows  acids 
to  reach  and  corrode  underlying  layers 
that  are  composed  primarily  of  calciiun, 
which  dissolves  imder  acid  conditions 
(Harman  1974). 

The  effects  of  impoundments  on 
mussels  are  also  well  docimiented.  For 
the  most  part,  lakes  do  not  occur 
naturally  in  western  North  Carolina  and 
eastern  Tennessee  (most  lakes  in 
western  North  Carolina  and  eastern 
Tennessee  are  man-made),  and  the 
Appalachian  elktoe,  like  the  majority  of 
our  other  native  mussels,  fish,  and  other 
aquatic  species  in  these  areas,  is 
adapted  to  stream  conditions  (flowing, 
highly  oxygenated  water  and  coarse 
sand  and  gravel  bottoms).  Dams  change 
the  habitat  from  flowing  to  still  water. 
Water  depth  increases,  flow  decreases, 
and  silt  accumulates  on  the  bottom 
(Williams  et  al.  1992),  altering  the 
quality  and  stability  of  the  remaining 
stream  reaches  by  affecting  water  flow 
regimes,  velocities,  temperature,  and 
chemistry.  Dams  that  operate  by 
releasing  cold  water  from  near  the 
bottom  of  the  reservoirs  lower  the  water 
temperature  downstream,  changing 
downstream  reaches  from  warm-or  cool- 
water  streams  to  cold-water  streams  and 
affiacting  their  suitability  for  many  of  the 
native  species  historically  inhabiting 
these  stream  reaches  (Miller  et  al.  1984, 
Layzer  et  al.  1993).  The  effects  of 
impoundments  result  in  changes  in  fish 
communities  (fish  host  species  may  be 
eliminated)  (Brimm  1991),  and  in 
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mussel  communities  (species  requiring 
clean  gravel  and  sand  substrates  are 
eliminated)  (Bates  1962).  In  addition, 
dams  result  in  the  fragmentation  and 
isolation  of  populations  of  species  and 
act  as  effective  barriers  to  the  natiual 
upstream  and  dovrastream  expansion  or 
recruitment  of  mussel  and  fish  species. 

The  information  available 
demonstrates  that  habitat  deterioration 
resulting  from  sedimentation  and 
pollution  from  nimierous  point  and 
nonpoint  sources,  when  combined  with 
the  effects  of  other  factors  (including 
habitat  destruction,  alteration,  and 
fragmentation  resulting  &t)m 
impoundments,  channelization  projects, 
etc.),  has  played  a  significant  role  in  the 
decline  of  the  Appalachian  elktoe.  We 
believe  this  is  particvdarly  true  of  the 
extirpation  of  the  Appalachian  elktoe; 
frt)m  the  Swannanoa  and  French  Broad 
Rivers  and  portions  of  the  Pigeon,  upper 
Littie  River,  and  upper  Littie  Tennessee 
River  systems.  We  believe  these  factors 
also  have  contributed  to  the  extirpation 
of  the  species  from  parts  of  the  upper 
Tuckasegee  River,  Cheoah  River,  and 
Tulula  Creek,  though  the  effects  of 
impoundments  are  believed  to  have 
played  an  even  more  significant  role  in 
the  loss  of  the  species  in  the  upper 
reaches  of  these  streams. 

The  most  immediate  threats  to  the 
remaining  popidations  of  the 
Appalachian  elktoe  are  associated  with 
sedimentation  and  other  pollutants  (i.e., 
fertilizers,  pesticides,  heavy  metals,  oil, 
salts,  organic  wastes,  etc.)  from 
nonpoint  sources.  Much  of  the 
Nolichucky  River  in  North  Carolina 
contains  heavy  loads  of  sediment, 
primarily  from  past  land  disturbance 
activities  within  its  watershed,  and 
suitable  habitat  for  the  Appalachian 
elktoe  appears  to  be  very  limifed  in  this 
river  system.  The  species  has  not  been 
foimd  in  the  Nolichucky  River  system  in' 
substrates  with  accimiiUations  of  silt 
and  shifting  sand;  it  is  restricted  to 
small,  scattered  pockets  of  stable, 
relatively  clean,  and  gravelly  substrates. 
The  same  is  true  of  the  other  siu^ving 
popidations  of  the  species. 

Previous  Federal  Actioiis 

hi  the  May  22, 1984,  Animal  Notice 
of  Review  published  in  the  Federal 
Register  (49  FR  21675)  and  again  in  the 
January  6, 1989,  Animal  Notice  of 
Review  (54  FR  579),  we  recognized  the 
Appalachian  elktoe  as  a  species  under 
review  for  potential  addition  to  the 
Federal  List  of  Endangered  and 
Threatened  Wildlife  and  Plants.  In  those 
notices,  we  designated  the  Appalachian 
elktoe  as  a  category  2  candidate  for 
Federal  listing.  We  no  longer  maintain 
a  list  of  category  2  candidate  species.  At 


that  time,  category  2  was  defined  as 
including  species  for  which  we  had 
some  information  indicating  that  the 
taxa  may  be  under  threat,  but  not 
enough  information  was  available  to 
determine  if  they  warranted  Federal 
listing  and  the  preparation  of  a 
proposed  rule.  SubsequenUy,  surveys  of 
historical  and  potential  Appalachian 
elktoe  habitat  were  conducted,  revealing 
that  the  species  had  undergone  a 
significant  decline  throughout  its 
historical  range  and  that  the  remaining 
occurrences  were  threatened  by  many  of 
the  same  factors  that  are  believed  to 
have  resulted  in  this  decline. 
Accordingly,  on  June  10, 1992,  we 
reclassified  the  Appalachian  elktoe  as  a 
category  1  candidate.  At  that  time, 
category  1  candidates  were  those 
species  for  which  we  had  adequate 
information  on  biological  vulnerability 
and  threats  to  support  proposals  to  list 
them  as  endangered  or  threatened 
species.  On  April  20, 1992,  and  again  on 
August  21, 1992,  we  notified 
appropriate  Federal,  State,  and  local 
governmental  agencies  that  we  were 
gathering  information  on  the 
Appalachian  elktoe  and  that  the  species 
might  be  proposed  for  Federal  listing. 
We  received  a  total  of  six  written 
comments  in  response  to  these  two 
notices.  The  NCWRC  (two  written 
comments),  the  North  Carolina  Natural 
Heritage  Program  (two  written 
comments),  and  an  interested  biologist 
expressed  their  support  for  the  species' 
being  proposed  for  protection  under  the 
Act.  The  Natural  Resources 
Conservation  Service  stated  that  they 
did  not  have  any  additional  information 
on  this  species. 

On  September  3, 1993,  we  published 
a  proposed  rule  to  list  the  Appalachian 
elktoe  as  an  endangered  species  (58  FR 
46940).  The  proposed  rule  provided 
information  on  die  species'  biology, 
status,  and  threats  to  its  continued 
existence  and  included  our  proposed 
determination  that  the  designation  of 
critical  habitat  was  not  prudent  for  the 
Appalachian  elktoe.  We  solicited 
comments  and  suggestions  concerning 
the  proposed  rule  from  the  public, 
concerned  governmental  agencies,  the 
scientific  community,  industry,  and 
other  interested  parties.  We  requested 
comments  from  appropriate  Federal  and 
State  agencies,  county  governments, 
scientific  organizations,  and  interested 
parties  by  letters  dated  September  14, 
1993,  and  January  27, 1994.  We 
published  a  legal  notice,  which  invited 
general  public  comment,  in  the 
following  newspapers — Erwin  Record, 
Erwin,  TN,  September  22. 1993: 
Mitchell  News  Journal.  Spruce  Pine,  NC. 


September  22. 1993;  Yancey  Common 
Times  Journal,  Bumsville,  NC, 
September  22, 1993;  Smoky  Mountain 
Times,  Bryson  City,  NC,  September  23. 
1993;  and  Franklin  Press,  Inc.,  Franklin, 
NC,  September  24,  1993. 

We  received  four  comments  in 
response  to  the  proposed  rule,  one 
supporting  the  listing  and  three 
requesting  a  public  hearing.  On  January 
21, 1994,  we  published  a  notice 
announcing  the  public  hearing  and  the 
reopening  of  the  comment  |}eriod 
through  February  21, 1994,  to  ensure 
that  all  interested  parties  had  ample 
time  to  provide  information  on  the 
proposcKi  rule  (59  FR  3326).  On 
February  8,  1994,  we  held  a  public 
hearing  at  the  Mitchell  High  School  in 
Bakersville,  NC.  We  received  20  verbal 
statements  and  written  comments 
during  the  public  hearing;  14  of  them 
expressed  opposition  to  the  listing  of 
the  Appalachian  elktoe,  5  expressed 
support  for  the  listing,  and  1  expressed 
an  interest  but  offered  neither  support 
nor  opposition.  We  received  40 
additional  written  comments  during  the 
reopened  comment  period;  8  opposed 
the  listing,  31  supported  the  listing,  and 
1  expressed  neither  opposition  nor 
support. 

Following  our  review  of  all  the 
comments  and  information  received 
duoughout  the  listing  process,  we 
incorporated  appropriate  changes  and 
on  November  23, 1994,  we  published  a 
final  rule  listing  the  Appalachian  elktoe 
as  endangered  (59  FR  60324).  That 
decision  included  our  determination 
that  the  designation  of  critical  habitat 
was  not  prudent  for  the  Appalachian 
elktoe  because,  after  a  review  of  all  the 
available  information,  we  determined 
that  such  designation  would  not  be 
beneficial  to  the  species. 

On  June  30, 1999,  the  Southern 
Appalachian  Biodiversity  Project  and 
the  Foundation  for  Global  Sustainability 
filed  a  lawsuit  in  the  United  States 
District  Court  for  the  District  of 
Columbia  against  the  Service,  the 
Director  of  the  Service,  and  the 
Secretary  of  the  Interior  challenging  the 
Service's  "not  prudent"  critical  habitat 
determinations  for  four  species  in  North 
Carolina — ^the  Appalachian  elktoe 
[Alasmidonta  raveneliana),  Carolina 
heelsplitter  [Lasmigona  decorata), 
spruce-fir  moss  spider  [Microhexura 
montivaga),  and  rock  gnome  lichen 
(Gymnoderma  lineare).  On  February  29, 
2000,  the  U.S.  Department  of  Justice 
entered  into  a  settlement  agreement 
with  the  plaintiffs  in  which  we  agreed 
to  reexamine  our  prudency 
determination  and,  if  appropriate, 
submit  to  the  Federal  Register,  by 
February  1,  2001.  a  withdrawal  of  the 
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existing  not  prudent  detennination  for 
the  Appalachian  elktoe,  together  with  a 
new  proposed  critical  habitat 
determination.  We  agreed  hirther  that  if 
we  determined  that  the  designation  of 
critical  habitat  would  be  prudent  for  the 
Appalachian  elktoe,  we  would  send  a 
final  rule  of  this  finding  to  the  Federal 
Register  by  November  1,  2001. 

On  February  8,  2001,  we  published  a 
prudency  determination  and  a  proposed 
designation  of  critical  habitat  for  the 
Appalachian  elktoe  (66  FR  9540).  This 
proposed  rule  included  maps  and  a 
description  of  all  areas  under 
consideration  for  designation  as  critical 
habitat  for  the  species.  By  letter  of 
February  9,  2001,  we  also  notified 
appropriate  Federal  and  State  agencies, 
local  governments,  scientific 
organizations,  individuals 
knowledgeable  about  the  species,  and 
other  interested  parties  about  the 
proposal  and  requested  their  comments. 
A  legal  notice  that  announced  the 
availability  of  the  proposed  rule  and 
invited  public  comment  was  published 
in  the  following  newspapers — Envin 
Record,  Erwin,  TN;  Franklin  Press,  Inc., 
Franklin,  NC;  Graham  Star, 
Robbinsville,  NC;  Mitchell  News 
Journal,  Spruce  Pine,  NC;  Mountaineer, 
Waynesville,  NC;  Smoky  Mountain 
Times,  Bryson  City,  NC;  Transylvania 
Times,  Brevard,  NC;  and  Yancey 
Common  Times  Journal,  Bumsville,  NC. 
At  the  request  of  the  Transylvania 
Coimty  (NC)  Board  of  Commissioners, 
we  attended  a  Board  of  Commissioners 
public  meeting  on  March  26,  2001,  in 
Brevard,  NC,  where  we  gave  a 
presentation  on  the  proposed 
designation  of  critical  habitat  for  the 
Appalachian  elktoe  and  responded  to 
questions  concerning  the  proposal  from 
the  commissioners  and  the  public  in 
attendance. 

In  the  proposed  rule  and  associated 
notifications,  all  interested  parties  were 
requested  to  submit  factual  reports  or 
information  by  April  9,  2001,  that  might 
contribute  to  our  determination  and  the 
development  of  a  final  rule.  In  response 
to  the  proposed  rule,  we  received  49 
written  comments,  including  two 
requests  for  public  hearings. 

On  August  29,  2001,  we  entered  into 
an  agreement  (referred  to  as  the  "mini- 
global"  agreement)  with  the  plaintiffs 
from  the  June  30, 1999,  lawsuit  that 
allowed  us  to  reallocate  funding  to 
complete  listing  decisions  on  14 
species,  proceed  with  proposed  listing 
decisions  on  8  species,  take  action  on  4 
listing  petitions,  and  extend  the 
deadline  on  8  critical  habitat 
designations,  including  the  final 
determination  concerning  the 
designation  of  critical  habitat  for  the 


Appalachian  elktoe.  Pursuant  to  this 
agreement,  oiu-  deadline  for  submitting 
the  final  determination  concerning  the 
designation  of  critical  habitat  for  the 
Appalachian  elktoe  to  the  Federal 
Register  was  extended  to  July  6,  2002. 
However,  because  we  were  unable  to 
spend  fiscal  year  2001  funding  on  the 
required  draft  economic  analysis  of  the 
potential  effects  of  the  designation  of 
critical  habitat  for  the  Appalachian 
elktoe  and  approval  for  spending  fiscal 
year  2002  appropriated  funds  for  listing 
was  not  received  until  mid-November 
2001.  the  development  of  the  draft 
economic  analysis  was  delayed.  We 
then  filed  a  motion  in  the  District  Court 
pursuant  to  our  settlement  agreement, 
requesting  an  extension  to  complete  the 
final  designation.  On  April  15,  2002,  the 
District  Court  granted  us  an  extension 
until  September  20,  2002.  to  finalize  the 
critical  habitat  designation  for  the 
Appalachian  elktoe. 

On  May  16,  2002.  we  published  a 
notice  in  the  Federal  Register  (67  FR 
34893)  announcing  the  availability  of  a 
draft  economic  analysis  for  the 
proposed  designation  of  critical  habitat 
for  the  Appalachian  elktoe;  announcing 
the  purpose,  time,  and  location  of 
public  hearings  requested  diuing  the 
initial  comment  period  on  the  proposed 
rule;  and  announcing  the  reopening  of 
the  formal  comment  period  on  the 
proposed  rule  from  May  16,  2002,  to 
July  1.  2002.  We  notified  appropriate 
agencies,  governmental  officials, 
institutions,  and  other  interested 
parties,  by  letters  dated  May  6.  2002.  of 
the  reopening  of  the  comment  period, 
availabihty  of  the  draft  economic 
analysis,  and  the  public  hearings.  In 
addition,  we  published  legal  notices  in 
the  newspapers  listed  above  announcing 
the  reopening  of  the  comment  period, 
the  public  hearings,  and  the  availability 
of  the  draft  economic  analysis  and 
inviting  public  participation  and 
comments. 

In  response  to  the  requests  for  public 
hearings,  we  held  two  hearings,  the  first 
on  June  4.  2002,  in  Erwin,  TN,  and  the 
second  on  June  6,  2002.  in  Bryson  City. 
NC.  Twenty-three  individuals  presented 
oral  comments  at  the  two  hearings 
(three  of  these  individuals  provided 
comments  at  both  hearings),  and  we 
received  28  written  comments  during 
the  reopened  comment  period.  In 
addition,  at  the  request  of  the  Yancey 
County  (NC)  Manager,  we  attended  a 
public  meeting  of  tihe  Yancey  County 
Board  of  Commissioners  on  June  11, 
2002,  where  we  gave  a  presentation 
about  the  proposed  designation  of 
critical  habitat  for  the  Appalachian 
elktoe  and  an  overview  of  past  and 
potential  future  activities  within  the 


general  area,  with  Federal  involvement, 
diat  have  required  or  are  likely  to 
require  consultation  under  section  7  of 
the  Act. 

Summary  of  Comments  and 
Recommendations 

We  received  26  oral  comments  at  the 
two  public  hearings  and  a  total  of  78 
written  comments  during  the  two 
comment  periods-49  during  the  initial 
comment  period  and  29  diuing  the 
reopened  comment  period.  Of  the 
'responses/coihments  received,  71 
supported  the  designation  of  critical 
habitat  for  the  Appalachian  elktoe,  25 
expressed  opposition  to  the  designation, 
and  8  expressed  neither  support  nor 
opposition  but  requested  or  provided 
additional  information.  Conunents  were 
received  from  The  Eastern  Band  of 
Cherokee  Indians,  1  congressional 
.representative  from  Georgia,  1  Federal 
agency,  1  State  agency,  3  elected  county 
officials.  9  private  organizations  or 
businesses,  and  62  private  individuals. 
Several  of  the  respondents  provided 
comments  during  the  initial  comment 
period  on  the  proposed  rule  and 
additional  comments  on  the  draft 
economic  analysis  and/or  proposed  rule 
diuing  the  reopened  comment  period. 
Some  respondents  provided  both  oral 
comments  (during  one  or  both  of  the 
public  hearings)  and  written  comments. 

We  also  contacted,  by  phone  and 
letters  dated  February  26,  2001,  four 
experts  in  the  field  of  malacology 
(native  freshwater  mussel  biology  and 
ecology)  and  requested  that  they  serve 
as  peer  reviewers  of  the  proposal  to 
designate  critical  habitat  for  the 
Appalachian  elktoe.  However,  none  of 
the  four  submitted  comments  on  the 
proposal. 

We  reviewed  all  comments  received 
for  substantive  issues  and  any  new 
information  regarding  the  Appalachian 
elktoe.  Similar  comments  were  grouped 
into  issues  relating  specifically  to  the 
proposed  critical  habitat  determination 
and  the  draft  economic  analysis  with 
regard  to  the  proposed  determination. 
These  issues  and  ovu  response  to  each 
are  presented  below. 

Issue  1 :  One  respondent  pointed  out 
that  while  the  proposed  rule  states  that 
the  available  information  suggests  that 
the  Appalachian  elktoe  once  lived  in  the 
majority  of  the  rivers  and  larger  creeks 
of  the  upper  Tennessee  River  system  in 
North  Carolina,  the  species  has  not  been 
recorded  in  the  Watauga  or  Hiwassee 
Rivers. 

Response:  The  respondent  is  correct, 
and  we  have  mentioned  these  two  river 
systems  in  this  rule  as  possible 
exceptions  to  the  historical  range  of  the 
Appalachian  elktoe. 
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Issue  2:  One  respondent 
recommended  that,  because  of  the 
critical  role  of  fish  hosts  in  the  mussel's 
life  cycle,  the  final  rule  should  include 
a  discussion  about  the  habitat  and 
ecological  requirements  of  the  motUed 
sculpin.  The  same  respondent  suggested 
that  other  more  motile  fish  species  may 
serve  as  hosts  for  the  glochidia  of  the 
Appalachian  elktoe  and  may  have  some 
effect  on  which  areas  should  be 
considered  critical  habitat. 

Response:  We  agree  with  the 
respondent's  first  recommendation  and 
have  included  a  brief  discussion  of  the 
habitat  requirements  of  the  mottled 
sculpin  and  banded  scidpin  in  the 
"Background"  section  of  this  rule. 
However,  while  we  also  agree  that  it  is 
possible  that  other  fish  species  may  also 
serve  as  hosts  for  the  glochidia  of  the 
Appalachian  elktoe.  additional  research 
is  needed  to  determine  this.  The  two 
studies  that  have  been  conducted  [see 
the  "Background"  sectidn  above)  have 
identified  only  the  two  sculpin 
species — the  mottled  sculpin  and  the 
banded  sculpin — as  suitable  hosts  for 
the  Appalachian  elktoe.  The  areas  we 
are  designating  as  critical  habitat 
constitute  our  best  assessment  of  the 
areas  needed  for  the  conservation  of  the 
Appalachian  elktoe  based  on  the  best 
scientific  information  currently 
available  to  us.  These  areas  contain  the 
habitat  elements  essential  to  the  life 
cycle  needs  of  the  Appalachian  elktoe, 
as  they  are  ciurently  known,  including 
habitat  for  the  species'  fish  hosts,  as 
they  are  known.  To  the  extent  feasible, 
we  will  continue,  with  the  assistance  of 
other  Federal.  State,  and  private 
researchers,  to  conduct  research  on  the 
life  cycle  needs  of  the  species.  Should 
new  information  become  available 
indicating  that  other  areas  are  essential 
to  the  conservation  of  the  Appalachian 
elktoe,  we  may  revise  the  designated 
critical  habitat  accordingly  in  a 
subsequent  rule. 

Issue  3:  Two  respondents 
recommended  that  the  final  rule  would 
be  more  informative  if  it  described  the 
specific  impacts  in  the  streams  and 
stream  reaches  where  the  Appalachian 
elktoe  is  believed  to  have  been 
adversely  affected  or  has  been 
extirpated.  Another  respondent    " 
requested  information  about  what  has 
caused  the  decline  in  Appalachian 
elktoe  populations  and  why.  if  water 
quality  has  improved  in  the  Nolichucky 
River  system,  die  Appalachian  elktoe 
popidations  have  declined. 

Response:  We  have  included  some 
additional  information  in  the 
"Backgroimd"  section  of  this  rule  (see 
"Reasons  for  Decline  and  Threats  to 
Surviving  Populations"  section) 


concerning  the  factors  that  are  believed 
to  have  contributed  to  the  decline  of  the 
species  throughout  its  range  and  that 
threaten  the  surviving  occurrences. 

The  available  information 
demonstrates  that  the  decline  of  the 
Appalachian  elktoe  throughout  its  range 
can  be  attributed  to  several  factors, 
including  siltation  residting  bom  past 
logging,  mining,  agricultural,  and 
construction  activities;  the  nm-off  and 
discharge  of  organic  and  inorganic 
pollutants  from  industrial,  mimicipal. 
agricidtural,  and  other  point  and 
nonpoint  soiut:es;  habitat  alterations 
associated  with  impoundments, 
channelization,  and  dredging;  and  other 
natural  and  human-related  factors  that 
adversely  modify  the  aquatic 
environment.  It  is  true  that  there  have 
been  significant  improvements  in  both 
water  and  substrate  (stream  bottom) 
quality  in  portions  of  the  Nolichucky 
River  system  and  other  river  systems 
supporting  the  species  as  a  result  of  the 
implementation  of  Federal  and  State 
regulations  for  controlling  sediment  and 
other  pollutants  and  an  increased 
awareness  and/or  interest  in,  and 
volimtary  implementation  of, 
conservation  measures.  Many  of  the 
industries,  landowners,  builders,  etc..  in 
the  watersheds  of  these  rivers  are  to  be 
commended  for  implementing  measiues 
for  controlling  the  run-off  of  sediment 
and  other  pollutants  into  the  rivers  and 
their  tributaries.  The  status  of  the 
Appalachian  elktoe  population  in  the 
Nolichucky  River  system  appears  to  be 
in  the  process  of  recovering  as  a  result 
of  these  improvements,  and  the  species 
appears  to  be  in  the  process  of 
recolonizing  portions  of  these  rivers. 
However,  the  population  in  the 
Nolichucky  River  system  is  still  very 
small  and  scattered.  Despite  intensive 
surveys  by  biologists  with  the  Service. 
NCWRC,  NCDOT.  and  Tennessee  Valley 
Authority,  no  more  than  one  to  three 
specimens  of  the  Appalachian  elktoe 
have  been  found  at  most  of  the  sites 
where  it  presenUy  occius  in  the  Toe, 
Cane.  North  Toe,  and  South  Toe  Rivers. 
Also,  while  there  have  been 
improvements,  activities  are  still 
occiuring  within  the  Nolichucky  River 
watershed  that  continue  to  adversely 
affect  the  quality  of  portions  of  these 
rivers,  and  other  activities  are  proposed 
that  have  the  potential  to  adversely 
affect  them. 

Issue  4:  One  respondent  requested 
more  specific  information  on  the  habitat 
requirements  of  the  species  and  another 
respondent  stated  that  the  Service  lacks 
the  fundamental  scientific  qualifications 
necessary  to  determine  Appalachian 
elktoe  habitat  requirements  and  to 
specify  "critical  habitat"  for  the  species. 


Specifically,  the  latter  respondent  stated 
that  there  is  little  or  no  available 
quantifiable  data  on  the  species'  habitat 
requirements,  such  as  "stream  order, 
hydrology,  water  depth,  water  velocity, 
substrate  preferences,  and  water 
temperature  and  chemistry."  This 
respondent  stated  the  Service's 
determination  of  critical  habitat  appears 
to  rely  solely  on  observations  of  general 
habitat  conditions  in  streams  where  the 
Appalachian  elktoe  has  been  found. 

Response:  The  Act  requires  us  to  base 
our  critical  habitat  designations  on  the 
best  scientific  information  available. 
While  there  is  still  much  that  we  do  not 
know  or  understand  about  the  habitat 
requirements  of  the  Appalachian  elktoe 
(in  particular,  the  species'  microhabitat 
requirements),  the  primary  constituent 
elements,  as  they  are  identified  in  the 
rule,  are  based  on  descriptions  of  the 
species'  habitat  provided  by  biologists 
with  the  Service,  NCWRC,  NCDOT,  and 
Tennessee  Technological  University 
who  have  been  involved  in  conducting 
surveys  and  monitoring  populations  of 
the  species;  they  represent  the  best 
information  on  the  habitat  requirements 
of  the  species  ciurently  available  to  us. 
They  are  not  observations  of  the  general 
habitat  conditions  within  the  streams 
where  the  Appalachian  elktoe  occurs; 
rather,  they  represent  a  description  of 
the  habitat  conditions  present  at  the 
sites  within  these  streams  where  the 
Appalachian  elktoe  occurs  as  compared 
to  the  other  sites  and/or  reaches  of  these 
streams  where  the  species  is  not  found. 
While  we  will  continue  (with  the 
assistance  of  other  Federal,  State,  and 
private  researchers)  to  conduct  studies 
of  the  species  and  its  habitat 
requirements,  we  do  not  believe  it  is 
likely  that  more  specific  information  on 
the  species'  habitat  requirements  would 
result  in  a  change  to  the  stream  reaches 
designated  as  critical  habitat  for  the 
Appalachian  elktoe.  The  continued 
presence  of  the  Appalachian  elktoe  in 
these  streams  indicates  the  presence  of 
the  habitat  requirements  for  the  species, 
though  we  may  currenUy  imderstand 
these  requirements  only  in  relatively 
general  terms.  Rather,  more  specific 
information  wouJd  allow  us  to  better 
assess  potential  effects  to  the  species 
and  its  habitat  and  to  better  identify  and 
implement  recovery  and  management 
activities  for  the  species  within  these 
stream  reaches.  However,  if  new 
information  becomes  available 
indicating  that  other  areas  are  essential 
to  the  conservation  of  the  Appalachian 
elktoe,  we  may  revise  the  designated 
critical  habitat  accordingly  through  a 
subsequent  rulemaking.  Similarly,  if 
new  information  indicates  any  of  the 


61022         Federal  Register /Vol.  67,  No.  188 /Friday.  September  27,  2002 /Rules  and  Regulations 


areas  we  have  designated  should  not  be 
included  in  the  critical  habitat 
designation  because  they  no  longer  meet 
the  definition  of  critical  habitat  and  do 
not  provide  the  habitat  elements 
essential  to  the  life-cycle  needs  of  the 
species,  we  may,  through  a  subsequent 
rulemaking,  revise  the  critical  habitat 
designation  to  omit  these  areas. 

/5sue  5:  One  respondent  stated  that 
the  Act  defines  critical  habitat  as  "(i)  the 
specific  areas  within  the  geographical 
area  occupied  by  the  species,  at  the  time 
it  is  listed  *  *  *  and  (ii)  specific  areas 
outside  the  geographical  area  occupied 
by  the  species  at  the  time  it  is  listed 
*  *  *"Therespondent  further  stated 
that  the  Service  has  insufficient 
information  to  make  a  finding  that  the 
Appalachian  elktoe  in  fact  occupied 
Unit  3.  the  Cheoah  River  below 
Santeetlah  Dam  in  Graham  Coimty,  NC, 
at  the  time  it  was  listed. 

Response:  While  it  is  true  that  we 
were  unaware  of  the  Appalachian 
elktoe's  occurrence  in  the  Cheoah  River 
when  the  species  was  listed  on 
November  23,  1994  (FR  59  60324).  the 
subsequent  discovery  of  the  species  in 
the  Cheoah  River  (Pennington,  pers. 
comm.  2000)  and  the  fact  that  the 
species  is  dociunented  to  have 
historically  occurred  in  Tulula  Creek 
(Clarke  1981),  a  tributary  to  the  upper 
Cheoah  River,  indicates  that  the 
occurrence  of  the  Appalachian  elktoe  in 
the  Cheoah  River  is  a  natiiral  occiirrence 
of  the  species  that  existed  both 
historically  and  at  the  time  of  listing. 

Issue  6:  One  respondent  stated  that 
the  conditions  in  the  Nolichucky  River 
system  seem  to  vary  considerably  from 
the  primary  constituent  element  items  2 
(geomorphically  stable  stream  channels 
and  banks)  and  4  (sand,  gravel,  cobble, 
boulder,  and  bedrock  substrates  with  no 
more  than  low  amounts  of  fine 
sediment)  in  the  list  of  primary 
constituent  elements  in  the  proposed 
rule  and  that  conditions  in  the  Cheoah 
River  may  not  agree  with  items  1 
(permanent.flowing,  cool,  clean  water), 
3  (pool,  riffle,  and  nm  sequences  within 
the  channel),  and  6  (periodic  natural 
flooding). 

Response:  Stream  conditions 
throughout  the  Nolichucky  River  system 
do  vary  and  where  all  of  the  constituent 
elements  do  not  exist,  the  Appalachian 
elktoe  is  rarely  found,  though  there  have 
been  rare  instances  in  both  the  Toe 
(Nolichucky  River  system)  and  Little 
Tennessee  Rivers  that  single  individual 
specimens  of  the  elktoe  have  been 
observed  in  unstable,  sifting  sand 
substrates.  However,  these  individuals 
were  not  found  during  subsequent 
surveys  and  were  believed  to  be 
individuals  that  had  been  displaced  and 


deposited  by  storm  flows  (McGrath, 
pers.  comm.  1996;  Fridell,  pers. 
observation  1995,  1996, 1999).  Within 
the  areas  we  are  designating  as  critical 
habitat,  the  sites  that  support  the 
majority,  and  healthiest,  of  the 
occurrences  of  the  species  provide  all  of 
the  primary  constituent  elements, 
though  at  some  sites  (especially  those 
sites  and  stream  reaches  supporting  the 
lowest  numbers  of  individuals)  one  or 
more  of  the  constituent  elements, 
though  present,  appear  to  be  limited  or 
of  marginal  quality  and  may  require 
additional  management  and 
enhancement  for  full  recovery  of  the 
species.  At  the  sites  in  the  streams 
within  the  Nolichucky  River  system,  as 
well  as  elsewhere  in  tiie  stream  reaches 
that  we  are  designating  as  critical 
habitat,  the  Appalachian  elktoe  is  found 
consistently,  with  the  few  exceptions 
mentioned  above,  in  stable  substrates 
(most  often  comprised  of  sand  and 
gravel  interspersed  in  areas  of  cobble, 
boulders,  or  exposed  bedrock)  along 
reaches  with  overall  stable,  well- 
vegetated  stream  banks. 

Concerning  the  questions  raised  about 
the  conditions  in  the  Cheoah  River,  the 
habitat  conditions  within  the  reach  of 
the  river  that  is  being  designated  as 
critical  habitat  have  been  characterized 
as  riffle,  nm,  and  pool  habitat  in  varying 
sequences,  with  interspersed  ledge/step 
habitat  in  some  reaches  (Normandeau 
Associates  Inc.  2001).  Flow  within  the 
designated  reach  of  the  Cheoah  River  is 
maintained  by  leakage — 2  cubic  feet  per 
second  (cfs) — from  Santeetlah  Dam 
(Normandeau  Associates  Inc.  1999)  and 
by  flows  from  numerous  tributary 
streams,  including  Cochran,  Rock, 
Yellow,  Deep,  Barker,  and  Bear  Creeks 
and  several  unnamed  tributaries.  Data 
from  the  U.S.  Geological  Survey  (USGS) 
gage  (#0351706800)  located  on  the  river 
near  Bear  Pen  Gap.  approximately  1.7 
miles  upstream  the  river's  confluence 
with  the  Little  Tennessee  River,  show 
that  the  subject  reach  of  the  Cheoah 
River  has  maintained  a  continuous  flow 
during  the  period  of  record  (October 
1999  through  October  2001).  with  the 
lowest  recorded  daily  flow  of  8.8-cfs  and 
the  maximum  recorded  flow  of  1.280  cfs 
(lowest  daily  mean  flow  of  9.1  cfs; 
maximum  daily  mean  flow  of  612  cfs; 
mean  annual  flow  of  55.8  cfs)  (USGS 
2002).  Bank-full  flow/discharge  (bank- 
full  stage  is  the  point  or  elevation  on  the 
bank  where  flooding  begins  and 
corresponds  to  the  flow  at  which 
channel  maintenance  is  most  effective) 
on  the  subject  reach  of  the  Cheoah  River 
is  estimated  at  838  cfs.  and  frtim 
October  1999  through  July  15,  2002 
(USGS  2002),  discharges  gaged  on  the 


Cheoah  River  have  reached  or  exceeded 
that  volume  of  stream  flow  on  at  least 
6  days.  Accordingly,  while  it  is  true  that 
the  construction  and  operation  of  the 
Santeetlah  Dam  on  the  Cheoah  River 
have  had  a  significant  effect  on  both  the 
high  and  low  flows  in  the  Cheoah  River 
downstream  of  the  dam,  we  believe  the 
reach  of  the  Cheoah  River  that  we  are 
designating  as  critical  habitat  for  the 
Appalachian  elktoe  does  provide  the 
primary  constituent  elements,  including 
items  1.  3.  and  6  (see  "Primary 
Constituent  Elements"  section  below); 
however,  one  or  more  of  the  constituent 
elements,  though  currently  present,  may 
be  limited  or  of  marginal  quality  and 
may  require  enhancement  for  full 
recovery  of  the  species. 

Issue  7:  We  received  several 
comments  requesting  that  additional 
streams  and/or  stream  reaches  be 
included  in  the  critical  habitat 
designation  for  the  Appalachian  elktoe. 
Specifically,  we  received  requests  to 
include  in  the  critical  habitat 
designation  the  main  stem  of  the 
Nolichucky  River  in  Washington  and 
Greene  Counties,  TN.  and  the  main  stem 
and  tributaries  of  the  French  Broad 
River,  Swannanoa  River.  Tulula  Creek, 
and  the  remainder  of  the  Pigeon  River 
in  North  Carolina.  Four  of  these 
respondents  stated  that  the  designation 
of  critical  habitat  should  connect 
populations. 

Response:  Connecting  the  surviving 
populations  of  the  Appalachian  elktoe  is 
not  feasible  because  all  of  the  surviving 
populations  are  separated  from  one 
another  by  major  impoundments.  All  of 
the  additional  areas  that  we  have  been 
requested  to  include  in  the  critical 
habitat  designation  for  the  Appalachian 
elktoe  are.  based  on  the  most  recent 
siuvey  data,  currently  unoccupied  by 
the  species  and  do  not  appear  to  provide 
suitable  habitat  for  the  elktoe.  In 
accordance  with  the  definition  of 
critical  habitat  (see  "Critical  Habitat" 
section  below),  we  can  only  designate 
unoccupied  habitat  of  the  species  if, 
based  on  the  best  available  information, 
it  is  determined  that  such  areas  are 
essential  to  the  conservation  of  the 
species. 

The  recovery  plan  for  the 
Appalachian  elktoe  (Service  1996)  states 
that  the  species  will  be  considered  for 
delisting  (recovered)  when  a  total  of  six 
distinct,  viable  populations  of  the 
species  exist  withhi  the  species' 
historical  range  (with  at  least  one  each 
in  the  Little  Tennessee,  French  Broad, 
and  Nolichucky  River  systems)  that 
meet  the  criteria  outlined  in  the  plan. 
There  are  currently  six  known  sxm^iving 
populations  of  the  Appalachian  elktoe — 
the  Nolichucky  River  system 
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population.  Little  River  population. 
West  Fork  Pigeon  River/Pigeon  River 
population,  Tuckasegee  River 
population.  Little  Tennessee  River . 
population,  and  the  Cheoah  River 
population.  The  areas  that  we  are 
designating  as  critical  habitat  for  the 
Appalachian  elktoe  are  distributed  in 
different  portions  of  the  species'  known 
historical  range  (three  popidations  in 
the  Little  Tennessee  River  system,  two 
in  the  French  Broad  River  system,  and 
one  in  the  Nolichucky  River  system) 
and  contain  the  habitat  elements 
essential  to  the  life  cycle  needs  of  the 
species  as  they  are  currently  known.  We 
consider  the  six  areas  that  we  are 
designating  as  critical  habitat  as  the 
most  likely  sites  for  focusing 
conservation  efforts  for  maintaining  and 
recovering  the  Appalachian  elktoe  in 
accordance  with  the  goals  outlined  in 
our  recovery  plan  for  the  species  and 
based  on  the  best  scientific  information 
currently  available  to  us  concerning  the 
species'  known  historical  range  and 
habitat  requirements. 

Other  than  the  stream  reaches  that  we 
are  designating  as  critical  habitat,  we  are 
not  aware  of  any  other  streams  or  stream 
reaches  that  provide  smtable  habitat  for 
the  Appalachian  elktoe.  However,  to  the 
extent  feasible,  we  will  continue,  with 
the  assistance  of  other  Federal,  State, 
and  private  agencies  or  organizations,  to 
conduct  surveys  and  research  on  the 
species  and  to  evaluate  habitat 
throughout  its  historical  range.  Should 
additional  information  become  available 
that  indicates  other  areas  within  the 
Appalachian  elktoe's  historical  range 
provide  suitable  habitat  and  are 
essential  to  the  conservation  of  the 
species,  we  may  revise  the  critical 
habitat  designation  accordingly. 
Similarly,  if  new  information  indicates 
any  of  the  areas  we  have  designated 
should  not  be  included  in  the  critical 
habitat  designation  because  they  no 
longer  meet  the  definition  of  critical 
habitat,  we  may  revise  this  final  critical 
habitat  designation.  If,  consistent  with 
available  funding  and  program 
priorities,  we  elect  to  revise  the 
designation,  we  will  do  so  through  a 
subsequent  rulemaking. 

Issue  8.  Several  of  the  comments  we 
received  expressed  concern  about  the 
potential  effect  the  proposed 
designation  of  critical  habitat  could 
have  on  the  mining  industry  in  Yancey 
and  Mitchell  Counties,  NC. 

Response:  For  the  reasons  described 
below,  we  do  not  believe  that  oiu 
designation  of  critical  habitat  for  the 
Appalachian  elktoe  will  result  in  any 
additional  effects  on  mining  activities 
beyond  what  already  is  required. 
Designated  critical  habitat  receives 


regulatory  protection  only  under  section 
7(a)(2)  of  the  Act,  which  requires  that 
Federal  agencies  shall,  in  consultation 
with  the  Service,  insure  that  any  action 
they  authorize,  fund,  or  carry  out  is  not 
likely  to  jeopardize  the  continued 
existence  of  any  species  listed  as 
endangered  or  threatened  or  result  in 
the  destruction  or  adverse  modification 
of  critical  habitat.  Aside  from  the 
protection  that  may  be  provided  under 
section  7.  the  Act  does  not  provide  other 
forms  of  protection  to  areas  designated 
as  critical  habitat.  Thus,  the  section  7 
requirement  does  not  apply  to  mining 
operations  for  quartz,  feldspar,  mica, 
and  other  minerals  carried  out  on 
private  or  other  non-Federal  land  unless 
a  Federal  action  is  involved. 

Ciurently.  there  are  no  coal  mining 
operations  carried  out  in  Yancey  and 
Mitchell  Counties.  NC.  ff  subsurface 
coal  mining  was  proposed,  the  Office  of 
Surface  Mining  (OSM)  would  consult 
with  us  under  section  7.  If  siuface 
mining  of  coal  was  proposed,  the  OSM 
would  be  guided  by  a  section  7 
biological  opinion  (BO)  we  issued  to 
them  in  1996  for  a  consultation 
addressing  siuface  coal  mining  and 
reclamation  operations  under  State  and 
Federal  regiilatory  programs  adopted 
pursuant  to  the  Surface  Mining  Control 
and  Reclamation  Act  of  1977,  as 
amended,  and  its  implementing 
regiilations.  In  situations  where  the 
potential  effects  of  a  proposed  new 
action  are  consistent  with  the  evaluation 
and  requirements  of  the  prior 
consultation  and  BO,  no  additional 
consultation  by  OSM  is  needed. 

We  are  not  aware  of  any  past  or 
ciurent  applications  by  any  of  the 
mining  companies  in  Yancey  and 
Mitchell  Counties  to  conduct  mining 
operations  in  waters  or  wetlands  that 
may  be  subject  to  permits  issued  by  the 
U.S.  Army  Corps  of  Engineers  (COE) 
pursuant  to  section  404  of  the  Clean 
Water  Act.  If  mining  in  waters  or 
wetlands  were  proposed,  the  COE 
would  be  required  to  consult  with  us  if 
an  action  by  them  triggered  the  section 
7(a)(2)  requirement  of  the  Act. 

Direct  oischarge  into  creeks  and  rivers 
associated  with  the  processing  of 
minerals  requires  a  National  Pollution 
Discharge  Elimination  System  (NPDES) 
permit,  pursuant  to  section  402  of  the 
Clean  Water  Act.  Although  NPDES 
permits  are  issued  by  the  State  of  North 
Carolina,  the  EPA  has  oversight 
authority  of  the  State's  permitting 
program.  Under  the  provisions  of  an 
interagency  Memorandum  of  Agreement 
(MOA)  adopted  by  the  Service,  the  EPA, 
and  the  National  Marine  Fisheries 
Service  in  2001,  the  EPA  agreed  to 
consult  with  us  on  their  decision  to 


delegate  to  the  States  the  authority  to 
issue  Clean  Water  Act  permits.  Once  a 
State  has  been  delegated  this  authority, 
the  State's  issuance  of  such  permits  is 
not  considered  to  be  a  Federal  action 
subject  to  section  7  consultation.  The 
EPA  has  approved  the  State  of  North 
Carolina  NPDES  permit  program,  and 
consequently  has  not  found  it  necessary 
to  consult  under  section  7  regarding 
NPDES  permits  issued  by  the  State  of 
North  Carolina  for  mining  discharges. 
The  MOA  also  provides  that  if  the 
Service  or  EPA  have  concerns  that  an 
NPDES  permit  is  likely  to  have  a  more 
than  minor  detrimental  effect  on  a 
Federally  listed  species  or  critical 
habitat,  a  series  of  steps  will  be  followed 
to  resolve  the  situation  with  the  State. 

Furthermore,  regardless  of  whether 
critical  habitat  has  been  designated, 
Federal  agencies  are  required  by  section 
7  of  the  Act  to  evaluate  the  direct  and 
indirect  effects  of  their  actions  and 
ensure  that  their  actions  are  not  likely 
to  "jeopardize  the  continued  existence" 
of  a  listed  species.  Because  the 
Appalachian  elktoe  is  already  listed  as 
an  endangered  species,  a  Federal  agency 
already  is  required  to  consult  with  us  if 
it  determines  that  a  proposed  activity 
within  its  regulatory  authority  is  likely 
to  adversely  affect  die  Appalachian 
elktoe,  and  to  insure  that  the  activity 
will  not  jeopardize  the  continued 
existence  of  the  species.  Under  the 
regulations  for  section  7  consultations 
(50  CFR  402.02),  "jeopardize  the 
continued  existence"  is  defined  as  any 
activity  that  would  reasonably  be 
expected,  directly  or  indirectly,  to 
appreciably  reduce  the  likelihood  of 
survival  and  recovery  of  a  listed  species 
in  the  wild.  "Destruction  or  adverse 
modification  of  critical  habitat"  is 
defined  as  a  direct  or  indirect  alteration 
that  appreciably  diminishes  the  value  of 
critical  habitat  for  the  survival  and 
recovery  of  a  listed  species.  Common  to 
the  definitions  of  "jeopardy"  and 
"destruction  or  adverse  modification  of 
critical  habitat"  is  the  likelihood  that 
both  the  "survival  and  recovery"  of  the 
species  are  appreciably  reduced  by  the 
proposed  action.  Because  of  this 
common  threshold,  the  restricted  range 
of  the  Appalachian  elktoe,  ^d  the  fact 
that  all  of  the  areas  that  we  are 
designating  as  critical  habitat  support 
populations  of  the  species,  any  action 
that  is  likely  to  destroy  or  adversely 
modify  critical  habitat  would  also  likely 
result  in  jeopardy  to  this  species  and, 
therefore,  would  already  be  prohibited 
by  the  Act  through  the  jeopardy 
standard  regardless  of  whether  the  area 
is  designated  as  critical  habitat. 

In  summary,  for  the  reasons  explained 
above,  we  do  not  believe  that  our 
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designation  of  critical  habitat  for  the 
Appalachian  elktoe  will  have  any 
regulatory  effect  on  mining  activities 
that  have  no  Federal  involvement,  and 
we  do  not  believe  the  designation  of 
critical  habitat  will  have  any  additional 
regulatory  effect  on  mining  activities 
that  require  Federal  permits  beyond 
what  already  is  required  as  a  result  of 
the  listing  of  the  species. 

Issue  9.  Three  respondents  stated  that 
the  designation  of  critical  habitat 
"would,  and  will  put  a  stop  to  all 
agriculture  in  the  area;  this  could 
include  the  family  garden."  The  same 
respondents  also  stated  that  the 
designation  of  critical  habitat  would 
adversely  affect  apple  growers  and 
Christmas  tree  farmers. 

Response:  As  stated  above,  the 
regulatory  requirements  associated  with 
critical  habitat  do  not  apply  to  any 
agricultural  activities,  including  apple 
orchards,  Christmas  tree  farms,  or  other 
tree  farming,  row  crop  farming, 
livestock  farming,  or  any  other  activity 
carried  out  on  private  land  that  does  not 
require  and/or  involve  a  Federal  permit 
or  Federal  funding.  Generally,  the  only 
Federal  regulations  associated  with 
agricultural  activities  with  the  potential 
to  trigger  the  section  7  considtation 
requirements  of  the  Act  involve  the  use 
of  pesticides  and  herbicides.  The  EPA 
consiilts  with  us  on  the  registration  of 
certain  pesticides  and  herbicides  that 
have  been  identified  by  the  EPA  to  have 
the  potential  to  harm  listed  species.  In 
such  cases,  the  potential  effects  to  listed 
species  and  their  habitat  are  addressed 
through  warnings  and  restrictions 
placed  on  the  label  of  the  subject 
pesticides  and  herbicides  (i.e., 
restrictions  on  application  rates, 
application  methods,  frequency  of 
application,  disposal  of  containers,  etc.). 
Further,  as  explained  in  our  response  to 
Issue  8,  above,  section  7  consultations 
on  the  registration  of  pesticides  or 
herbicides,  or  on  any  other  Federal 
activity  with  the  potential  to  adversely 
affect  the  Appalachian  elktoe  or  any 
federally  listed  species,  is  required 
regardless  of  whether  critical  habitat  has 
been  designated.  For  these  reasons,  we 
do  not  believe  ova  designation  of  critical 
'  habitat  for  the  Appalachian  elktoe  will 
result  in  any  additional  effects  on 
agricultiuB  beyond  existing 
requirements  related  to  the  listing  of  the 
species. 

Issue  1 0:  Several  respondents  stated 
that  the  designation  of  critical  habitat 
will  infringe  on  private  property  rights, 
and  one  respondent  stated  that  the 
designation  will  jeopardize  the  private 
property  rights  of  a  landowner  even 
when  that  landowner  is  not  in  any  way 


contributing  to  the  endangerment  of  an 
endangered  species. 

Response:  As  explained  in  the 
response  to  Issues  8  and  9,  the  only 
regulatory  consequence  of  the 
designation  of  critical  habitat  is  the 
requirement  under  section  7  of  the  Act 
for  Federal  agencies  to  insure,  in 
consultation  with  us,  that  any  action 
they  authorize,  fund,  or  carry  out  is  not 
likely  to  result  in  the  destruction  or 
adverse  modification  of  critical  habitat. 
With  regard  to  critical  habitat,  this 
requirement  has  no  regidatory  impact 
on  a  private  landowner  who  takes  action 
on  his  or  her  land  that  does  not  involve 
Federal  funding  or  authorization. 
Because  the  Appalachian  elktoe  already 
is  listed  as  endangered,  Federal  agencies 
already  are  required  to  consult  with  us 
on  any  of  their  actions  that  are  likely  to 
adversely  affect  the  species  and  to 
insure  that  their  actions  do  not 
jeopardize  the  species'  continued 
existence,  regardless  of  whether  critical 
habitat  has  been  designated.  Therefore, 
we  do  not  believe  the  designation  of 
critical  habitat  for  the  Appalachian 
elktoe  will  result  in  any  significant 
additional  regulatory  burden  on 
landowners  or  affect  the  use  of  their 
property. 

Issue  1 1 :  Several  respondents  stated 
that  they  agreed  with  the  Service's 
original  determination,  made  when  the 
species  was  listed,  that  the  designation 
of  critical  habitat  was  not  prudent  for 
the  Appalachian  elktoe.  One  of  these 
respondents  expressed  concern  that  the 
designation  of  critical  habitat  and  the 
associated  publication  of  maps  of 
critical  habitat  could  increase  the  threat 
of  collecting  of  the  Appalachian  elktoe 
and  that  it  woiUd  be  far  safer  for  the 
Appalachian  elktoe  if  critical  habitat 
were  not  designated  for  the  species. 

Response:  Section  4(a)(3)(A)  of  the 
Act  requires  that,  to  the  maximum 
extent  prudent  and  determinable,  we 
designate  critical  habitat  at  the  time  a 
species  is  determined  to  be  endangered 
or  threatened.  The  regulations  state  that 
the  designation  of  critical  habitat  is  not 
prudent  when  one  or  both  of  the 
following  situations  exist:  (1)  The 
species  is  threatened  by  taking  or  other 
human  activity  and  the  identification  of 
critical  habitat  can  be  expected  to 
increase  the  degree  of  such  threat  to  the 
species  or  (2)  such  designation  of 
critical  habitat  would  not  be  beneficial 
to  the  species  (see  "Critical  Habitat" 
section  below). 

When  we  listed  the  Appalachian 
elktoe  as  endangered  on  November  23, 
1994  (59  FR  60324),  we  concurrently 
determined  that  the  designation  of 
critical  habitat  was  not  prudent  because 
such  a  designation  would  not  be 


beneficial  to  the  species.  In  addition,  we 
expressed  our  concern  that  the  rarity 
and  uniqueness  of  the  Appalachian 
elktoe  could  generate  interest  in  the 
species  and  that  the  publicity  associated 
with  the  designation  of  critical  habitat, 
together  with  the  publication  of  maps 
and  descriptions  of  critical  habitat, 
could  increase  the  vulnerability  of  the 
species  to  collection,  vandalism,  or 
other  disturbance.  Although  we  did  not 
base  our  "not  prudent"  determination 
on  an  increased  threat  to  the 
Appalachian  elktoe,  we  did  consider  the 
potential  increased  threat  to  the  species 
from  critical  habitat  designation  in 
making  our  determination  that  the 
designation  of  critical  habitat  was  not 
prudent  for  the  Appalachian  elktoe 
because  it  would  not  benefit  the  species. 

In  the  last  few  years,  court  decisions 
have  overtiuTied  our  determinations 
regarding  a  variety  of  species, 
concluding  that  the  designation  of 
critical  habitat  would  not  be  prudent 
(e.g..  Natural  Resources  Defense  Council 
V.  U.S.  Department  of  the  Interior.  113 
F.  3d  1121  l9th  Cir.  1997];  Conservation 
Council  for  Hawaii  V.  Babbitt,  2  F.  Supp. 
2d  1280  [D.  Hawaii  1998]). 

In  Conservation  Council  of  Hawaii  v. 
Babbitt.  2  F.  Supp.  2d  1280, 1284  (D. 
Hawaii  1998),  the  United  States  District 
Coiul  for  the  District  of  Hawaii  ruled 
that  the  Service  could  not  rely  on  the 
"increased  threat"  rationale  for  a  "not 
prudent"  determination  without 
evidence  of  a  specific  threat  to  the 
species  at  issue  or  a  similarly  situated 
species.  In  Natural  Resources  Defense 
Council  v.  U.S.  Department  of  the 
Interior,  113  F.  3d  1121, 1125  (9th  Cir. 
1997),  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit  ruled  that, 
in  order  to  invoke  the  "increased  threat 
rationale"  the  Service  must  balance  the 
threat  against  the  benefit  to  the  species 
of  designating  critical  habitat.  The 
recent  court  decisions  have  stated  that, 
in  the  absence  of  a  finding  that  the 
designation  of  critical  habitat  would 
increase  threats  to  a  species,  if  there  are 
any  benefits  to  critical  habitat 
designation  (e.g.,  an  educational  or 
informational  benefit  that  can  assist  in 
the  conservation  of  the  species),  then  a 
prudent  finding  is  warranted  and  the 
existence  of  another  type  of  protection, 
even  if  potentially  greater,  does  not 
justify  a  not  prudent  finding. 

At  this  time  we  do  not  have 
documented  evidence  for  the  collection,, 
trade,  vandalism,  or  other  imauthorized 
human  disturbance  specific  to  the 
Appalachian  elktoe,  or  a  similarly 
situated  species.  Consequently,  we 
caimot  make  a  "not  prudent" 
determination  for  the  designation  of 
critical  habitat  for  the  Appalachian 
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elktoe  on  the  basis  of  an  expected 
increase  in  the  degree  of  threat  to  the 
species  from  collecting,  vandalism,  or 
other  take  as  a  result  of  the  designation 
of  critical  habitat.  Because  the 
designation  of  critical  habitat  may 
provide  some  conservation  benefit  to 
the  Appalachian  elktoe  by  providing 
additional  information  about  its  habitat 
requirements  to  individuals,  local  and 
State  governments,  and  others  interested 
in  assisting  in  conservation  efforts  for 
the  species,  we  cannot  support  a 
determination  that  the  designation  of 
critical  habitat  would  not  be  beneficial 
to  the  species. 

Issue  12:  One  respondent  requested 
information  concerning  the  steps  taken 
to  determine  the  status  of  the 
Appalachian  elktoe  and  "who  is  using, 
has  used,  or  has  stated  intent  to  use  it 
(the  species'  status)  for  what  stated 
purpose." 

Response:  In  listing  the  Appalachian 
elktoe  as  an  endangered  species  (59  FR 
60324)  and  determining  the  areas  we 
consider  essential  for  the  conservation 
of  the  species  (the  areas  we  are 
designating  as  critical  habitat),  we  used 
the  best  scientific  and  commercial 
information  available  to  us  concerning 
the  species'  historical  range,  present 
range,  life  history  and  habitat 
requirements,  and  factors  that  have 
contributed  to  its  decline  and  those  that 
pose  a  threat  to  its  continued  existence. 
This  information  was  obtained  from  a 
variety  of  sources,  including  surveys 
and  studies  conducted  by  State,  Federal, 
imiversity,  and  private  biologists  and 
researchers  and  a  review  of  published 
and  unpublished  literature.  A  siunmary 
of  this  information  and  the  sources  used 
is  provided  in  the  recovery  plan  for  the 
Appalachian  elktoe  (Service  1996)  and 
in  the  "Background"  sections  of  the 
final  rule  listing  the  Appalachian  elktoe 
as  an  endangered  species  (59  FR  60324), 
the  proposed  rule  to  designate  critical 
habitat  for  the  Appalachian  elktoe  (66 
FR  9540),  and  in  this  final  nde 
designating  critical  habitat  for  the 
Appalachian  elktoe.  The  steps  taken  in 
compiling,  analyzing,  and  disseminating 
this  information,  as  well  as  the  dates  of 
the  steps  taken,  are  outlined  in  the 
"Previous  Federal  Actions"  section  of 
the  final  rule  listing  the  Appalachian 
elktoe  as  endangered,  the  proposed  rule 
to  designate  critical  habitat  for  the 
Appalachian  elktoe,  and  this  final  rule. 

We  cannot  speak  for  other  agencies, 
organizations,  or  individuals,  but  our  - 
piupose  and  intent  in  listing  the 
Appalachian  elktoe  as  an  endangered 
species  and  in  designating  critical 
habitat  for  the  species  is  to  fulfill  our 
obligations  and  responsibilities  under 
the  Act  and  to  assist  other  agencies, 


organizations,  and  individuals  in 
fulfilling  their  obligations  under  the 
Act. 

In  enacting  the  Act,  Congress  declared 
that  species  of  fish,  wildlife,  and  plants 
in  the  United  States  in  danger  of,  or 
threatened  with,  extinction  are  of 
esthetic,  ecological,  educational, 
historical,  recreational,  and  scientific 
value  to  the  Nation  and  its  people.  The 
Service  and  the  National  Marine 
Fisheries  Service  are  the  two  primary 
agencies  responsible  for  administering 
the  Act.  Our  purposes  and 
responsibilities  through  the  Act  are  to 
identify  endangered  and  threatened 
species,  protect  these  species,  and 
provide  a  means  to  conserve  their 
ecosystems. 

Issue  13:  Several  respondents 
questioned  the  economic  benefits  of  the 
designation  of  critical  habitat  for  the 
Appalachian  elktoe  mentioned  by 
supporters  of  the  proposed  designation. 
Tbree  of  these  respondents  specifically 
mentioned  a  citation  of  the  potential 
economic  benefit  of  the  designation  to 
"mussel  harvest  in  the  State  of 
Tennessee." 

Response:  There  is  little  disagreement 
in  the  published  economic  literatiu^ 
that  real  social  welfare  benefits  can 
result  frtim  the  conservation  and 
recovery  of  endangered  or  threatened 
species.  Such  benefits  have  also  been 
ascribed  to  the  preservation  of  open 
space  and  biodiversity,  both  of  which 
are  associated  with  species 
conservation.  Likewise,  a  local  and 
regional  economy  can  benefit  from  the 
preservation  of  healthy  populations  of 
endangered  and  threatened  species  and 
the  habitat  on  which  these  species 
depend.  However,  these  benefits  would 
be  most  closely  associated  with  the 
listing  of  a  species  as  endangered  or 
threatened,  because  listing  serves  to 
provide  the  majority  of  the  protection 
and  conservation  benefits  afforded 
under  the  Act. 

With  regard  to  the  comments 
concerning  "mussel  harvest,"  we  have 
not  identified,  either  in  the  proposed 
rule  to  designate  critical  habitat  for  the 
Appalachian  elktoe  or  in  the  draft 
economic  analysis  of  the  proposed 
designation  of  critical  habitat  for  the 
Appalachian  elktoe  (or  any  other 
dociunent  associated  with  the  proposed 
designation),  the  potential  benefit  to  the 
commercial  harvest  of  freshwater 
mussels  that  may  be  derived  frtim  the 
protection  of  Appalachian  elktoe 
habitat.  While  certain  species  of 
freshwater  mussels  are  harvested  in 
some  southeastern  States  (including 
some  areas  in  western  Tennessee)  for 
their  shells  for  use  in  the  cultured  pearl 
industry  (plugs  are  cut  from  the  shells, 


formed  into  beads,  and  inserted  into 
marine  oysters  to  assist  in  the  formation 
of  pearls),  the  shell  of  the  Appalachian 
elktoe  is  not  thick  enough  to  be  of  value 
to  this  industry.  Furthermore,  no  mussel 
species  and  no  areas  where  their 
collection  is  permitted  (the  nearest  river 
reach  where  the  harvesting  of  mussels 
for  the  cultured  pearl  industry  is 
allowed  is  the  Tennessee  River  in 
northern  Alabama)  occur  in  close 
enough  proximity  to  the  areas  that 
support  the  Appalachian  elktoe  to 
receive  benefit  from  water  and  habitat 
quality  protection  that  may  be 
attributable  to  measures  implemented 
for  the  protection  of  the  Appalachian 
elktoe  and  its  habitat. 

Issue  14:  One  respondent  questioned 
why  a  public  hearing  on  the  proposed 
designation  of  critical  habitat  was  not 
held  in  the  Nolichucky  River  watershed 
in  Mitchell  County  or  Yancey  County, 
NC. 

Response:  Our  regulations  require  that 
we  hold  at  least  one  public  hearing,  if 
a  public  hearing  is  requested.  Because 
the  majority  of  the  comments  we 
received  were  bom  organizations  and 
individuals  in  Tennessee  and  because  a 
portion  of  the  Nolichucky  River  was  the 
only  area  in  Tennessee  proposed  for  the 
designation  of  critical  habitat  for  the 
Appalachian  elktoe,  we  elected  to  hold 
one  of  the  hearings  in  Erwin,  TN.  Erwin 
is  within  the  Nolichucky  River  system 
and  is  located  in  Unicoi  Coimty,  TN, 
immediately  across  the  State  line  frt>m 
Mitchell  and  Yancey  Counties,  NC.  We 
elected  to  hold  the  second  public 
hearing  in  Bryson  City,  Swain  County, 
NC,  as  a  central  location  to  cover  the 
portions  of  the  Cheoah  River  (Graham 
County),  Little  Tennessee  River  (Swain 
and  Macon  Counties),  Tuckasegee  River 
(Swain  and  Jackson  Counties),  and  West 
Fork  Pigeon  River  and  Pigeon  River 
(Haywood  County)  being  proposed  for 
the  designation  of  critical  habitat.  Also, 
following  the  public  hearings,  at  the 
request  of  the  County  Manager,  Yancey 
County,  NC,  we  attended  a  meeting  of 
the  Yancey  County  Board  of 
Commissioners  where  we  gave  a 
presentation  about  the  proposed 
designation  of  critical  habitat  for  the 
Appalachian  elktoe  to  the 
conunissioners  and  the  public  in 
attendance. 

Issue  15:  We  received  several 
comments  addressing  the  economic  and 
demographic  data  for  Mitchell  County, 
NC,  thiat  were  presented  in  the  draft 
economic  analysis. 

■  Response:  In  response  to  the 
information  received,  we  have  revised 
the  data  concerning  the  human 
population,  population  growth,  and  per 
capita  income  for  Mitchell  County,  NC, 
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in  the -addendum  to  the  economic 
analysis  of  critical  habitat  designation 
for  the  Appalachian  elktoe. 

Issue  16:  Several  of  the  respondents 
stated  that  the  draft  economic  analysis 
failed  to  adequately  assess  the  potential 
economic  benefits  of  the  designation  of 
critical  habitat  for  the  Appalachian 
elktoe. 

Response:  In  the  addendum  to  the 
draft  economic  analysis,  we  have 
provided  additional  information 
concerning,  and  an  analysis  of,  the 
potential  economic  benefits  associated 
with  measures  implemented  for  the 
protection  of  water  and  habitat  quality 
that  may  occur  and  be  attributable  to  the 
effects  of  future  section  7  consultations 
under  the  Act  for  the  Appalachian 
elktoe  and  its  designated  critical  habitat. 
However,  it  is  not  possible  to  fully 
describe  and  accurately  quantify  all  the 
benefits  of  potential  futxwe  section  7 
consultations  in  the  context  of  the 
economic  analysis.  And,  as  stated  in  the" 
draft  economic  analysis,  we  believe  the 
benefits  are  best  expressed  in  biological 
terms  that  can  be  weighed  against  the 
potential  costs-of  the  rulemaking. 

Critical  Habitat 

Critical  habitat  is  defined  in  section 
3(5)(A)  of  the  Act  as  (i)  the  specific  areas 
within  the  geographical  area  occupied 
by  the  species,  at  the  time  it  is  listed, 
on  which  are  found  those  physical  or 
biological  features  (I)  essential  to  the 
conservation  of  the  species  and  (II)  that 
may  require  special  management 
consideration  or  protection;  and  (ii) 
specific  areas  outside  the  geographical 
area  occupied  by  the  species  at  the  time 
it  is  listed,  upon  a  determination  that 
such  areas  are  essential  for  the 
conservation  of  the  species.  Pursuant  to 
regulations  at  50  CFR  424.12(e),  areas 
outside  the  geographical  area  presently 
occupied  by  the  species  shall  be 
designated  as  critical  habitat  only  when 
a  designation  limited  to  its  present 
range  would  be  inadequate  to  ensure  the 
conservation  of  the  species. 
"Conservation"  is  defined  in  section 
3(3)  of  the  Act  as  the  use  of  all  methods 
and  procedures  necessary  to  bring 
endangered  or  threatened  species  to  the 
point  where  listing  under  tlie  Act  is  no 
longer  necessary.  Regulations  under  50 
CFR  424.02(j)  define  "special 
management  considerations  or 
protection"  to  mean  any  methods  or 
procediues  useful  in  protecting  the 
physical  and  biological  features  of  the 
environment  for  the  conservation  of 
listed  species. 

In  order  to  be  included  in  a  critical 
habitat  designation,  the  habitat  must 
first  be  "essential  to  the  conservation  of 
the  species."  Critical  habitat 


designations  identify,  to  the  extent 
known  using  the  best  scientific  data 
available,  habitat  areas  that  provide 
essential  life  cycle  needs  of  the  species 
(i.e.,  areas  on  which  are  found  the 
primary  constituent  elements,  as 
defined  at  50  CFR  424.12(b)). 

Section  4  of  the  Act  requires  that  we 
designate  critical  habitat  for  a  species  at 
the  time  of  listing,  to  the  extent  such 
habitat  is  determinable.  We  are  required 
to  designate  those  areas  we  know  to  be 
critical  habitat,  based  on  the  best 
information  available  to  us.  When 
designating  critical  habitat,  we  will 
designate  only  areas  currently  known  to 
be  essential.  Essential  areas  should 
already  have  the  features  and  habitat 
characteristics  that  are  necessary  to 
sustain  the  species.  We  will  not 
speculate  about  what  areas  might  be 
found  to  be  essential  if  better 
information  became  available  or  what 
areas  may  become  essential  over  time. 

Our  regulations  state  that,  "The 
Secretary  shall  designate  as  critical 
habitat  areas  outside  the  geographical 
area  presently  occupied  by  a  species 
only  when  a  designation  limited  to  its 
present  range  would  be  inadequate  to 
ensure  the  conservation  of  the  species" 
(50  CFR  424.12(e)).  Accordingly,  unless 
the  best  available  scientific  data 
demonstrate  that  the  conservation  needs 
of  the  species  cannot  be  met  within 
currently  occupied  areas,  we  will  not 
designate  critical  habitat  in  areas 
outside  the  geographical  area  presently 
occupied  by  the  species. 

Our  Policy  on  Information  Standards 
Under  the  Endangered  Species  Act, 
published  in  the  Federal  Register  on 
July  1, 1994  (59  FR  34271).  provides 
criteria,  establishes  procedures,  and 
provides  guidance  to  ensure  that 
decisions  made  by  us  represent  the  best 
scientific  and  commercial  data 
available.  This  policy  requires  our 
biologists,  to  the  extent  consistent  v«th 
the  Act  and  with  the  use  of  the  best 
scientific  and  commercial  data 
available,  to  use  primary  and  original 
sources  of  information  as  the  basis  for 
recommendations  to  designate  critical 
habitat.  When  determining  which  areas 
are  critical  habitat,  a  primary  source  of 
information  should  be  the  listing 
package  for  the  species  and  the  recovery 
plan,  if  one  has  been  adopted  by  us. 
Additional  information  may  be  obtained 
from  articles  in  peer-reviewed  journals, 
conservation  plans  developed  by  States 
and  counties,  scientific  status  surveys 
and  studies,  biological  assessments  or 
other  unpublished  materials  (i.e.,  gray 
literature),  and  expert  opinions. 

Section  4  of  the  Act  requires  that  we 
designate  critical  habitat  based  on  what 
we  know  at  the  time  of  the  designation. 


Habitat  is  often  dynamic,  and  species 
may  move  from  one  area  to  another  over 
time.  Furthermore,  we  recognize  that 
the  designation  of  critical  habitat  may 
not  include  all  of  the  habitat  areas  that 
may  eventually  be  determined  to  be 
necessary  for  the  conservation  of  the 
species.  For  these  reasons,  it  should  be 
understood  that  critical  habitat 
designations  do  not  signal  that  habitat 
outside  the  designation  is  imimportant 
or  that  it  may  not  be  necessary  for  the 
conservation  of  the  species.  Areas 
outside  the  critical  habitat  designation 
will  continue  to  be  subject  to 
conservation  actions  that  may  be 
implemented  under  section  7(a)(1)  of 
the  Act  and  to  the  regiilatory  protections 
afforded  by  the  section  7(a)(2)  jeopardy 
standard  and  the  section  9  take 
prohibition,  as  determined  on  the  basis 
of  the  best  available  information  at  the 
time  of  the  action.  We  anticipate  that 
federally  funded  or  assisted  projects 
affecting  listed  species  outside  their 
designated  critical  habitat  areas  may 
still  result  in  jeopardy  findings  in  some 
cases.  Similarly,  critical  habitat 
designations  made  on  the  basis  of  the 
best  available  information  at  the  time  of 
designation  will  not  control  the 
direction  and  substance  of  future 
recovery  plans,  habitat  conservation 
plans,  or  other  species  conservation 
planning  efforts  if  new  information 
available  to  these  planning  efforts  calls 
for  a  different  outcome. 

Section  4(b)(2)  of  the  Act  requires  us 
to  base  critical  habitat  designations  on 
the  best  scientific  data  available  and 
after  taking  into  consideration  the 
economic  impact,  and  any  other 
relevant  impact,  of  specifying  any 
particular  area  as  critical  habitat.  We 
may  exclude  areas  bora  critical  habitat 
designation  if  we  determine  that  the 
benefits  of  excluding  those  areas 
outweigh  the  benefits  of  including  the 
areas  within  the  critical  habitat, 
provided  the  exclusion  will  not  result  in 
the  extinction  of  the  species. 

Methods 

As  required  by  section  4(b)(2)  of  the 
Act  and  regulations  at  50  CFR  424.12. 
we  used  the  best  scientific  data 
available  to  determine  areas  that  contain 
the  physical  and  biological  featiues  that 
are  essential  for  the  conservation  of  the 
Appalachian  elktoe.  This  included 
information  from  the  listing  package  for 
the  species,  the  recovery  plan,  scientific 
publications,  recent  surveys  and  reports, 
and  conversations  with  other  Federal, 
State,  and  private  biologists  and 
researchers  fomiliar  with  the  species. 

The  areas  of  critical  habitat  described 
below  constitute  our  best  assessment  of 
the  areas  needed  for  the  conservation  of 
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the  Appalachian  elktoe  in  accordance 
with  die  goals  outlined  in  our  recovery 
plan  for  tibe  species  (Service  1996)  and 
are  based  on  the  best  scientific 
information  ciurently  available  to  us 
concerning  the  species'  known  present 
and  historical  range,  habitat,  biology, 
and  threats.  The  recovery  plan  for  the 
Appalachian  elktoe  states  that  the 
species  will  be  considered  for  delisting 
when  a  total  of  six  distinct,  viable 
popiilations  exist  and  other  criteria 
outlined  in  the  plan  are  met  (Service 
1996).  Based  on  the  most  recent  survey 
data  for  the  Appalachian  elktoe,  there 
are  ciurently  six  siuviving  populations 
of  the  species  [see  "Background" 
section  above).  The  areas  in  the  six  imits 
that  we  are  designating  as  critical 
habitat  for  the  species  include  habitat 
for  each  of  these  populations.  All  of  the 
areas  we  are  designating  as  critical 
habitat  are  within  what  we  believe  to  be 
the  geographical  area  occupied  by  the 
Appalachian  elktoe,  include  all  known 
siuviving  occurrences  of  the  species,  are 
essential  for  the  conservation  of  the 
species,  and  provide  for  the  species' 
essential  life  cycle  needs.  These 
designated  areas  are  distributed 
throughout  the  Appalachian  elktoe's 
range,  with  at  least  one  occurring  in 
each  of  the  LitUe  Tennessee,  French 
Broad,  and  Nolichucky  River  systems. 
In  addition,  given  the  threats  to  the 
species'  habitat  discussed  in  the  final 
listing  rule  (59  FR  60324)  and  the 
recovery  plan  for  the  species  (Service 
1996),  and  summarized  in  the 
"Background"  section  above,  we  believe 
these  areas  may  need  special 


management  consideration  or 
protection. 

We  will  continue,  with  the  assistance 
of  other  Federal,  State,  and  private 
researchers,  to  conduct  surveys  and 
research  on  the  species  and  its  habitat. 
If  new  information  becomes  available 
indicating  that  other  areas  within  the 
Appalachian  elktoe's  historical  range 
are  essential  to  the  conservation  of  the 
species  and  provide  for  the  essential  life 
cycle  needs  of  the  species,  we  will 
revise  the  critical  habitat  designation  for 
the  Appalachian  elktoe  accordingly. 

Primary  Constituent  Elements 

In  accordance  with  sections  3(5)(A)(i) 
and  4(b)(1)(A)  of  the  Act  and  regulations 
at  50  CFR  424.12,  in  determining  which 
areas  to  propose  as  critical  habitat,  we 
are  required  to  base  critical  habitat 
determinations  on  the  best  scientific ' 
data  available  and  to  consider  those 
physical  and  biological  features 
(primary  constituent  elements)  that  are 
essential  to  the  conservation  of  the 
species  and  that  may  require  special 
management  considerations  or 
protection.  These  physical  and 
biological  features  include,  but  are  not 
limited  to,  space  for  individual  and 
population  growth  and  for  normal 
behavior;  food,  water,  air,  light, 
minerals,  or  other  nutritional  or 
physiological  requirements;  cover  or 
shelter;  sites  for  breeding,  reproduction, 
and  rearing  of  offspring;  and  habitats 
that  are  protected  bom  distiubance  or 
are  representative  of  the  historical, 
geographical,  and  ecological 
distribution  of  a  species  (50  CFR 
424.12(b)). 


When  considering  areas  for 
designatign  as  critical  habitat,  we  are 
required  to  focus  on  the  principal 
biological  and  physical  constituent 
elements  within  the  defined  area  that 
are  essential  to  the  conservation  of  the 
species  (50  CFR  424.12  (b)).  Although 
additional  information  is  needed  to 
better  define  the  habitat  requirements  of 
the  Appalachian  elktoe,  particularly  the 
microhabitat  requirements,  based  on  the 
best  available  information  concerning 
the  habitat  and  life  history  of  the 
Appalachian  elktoe  (see  "Background" 
section  above),  the  primary  constituent 
elements  essential  for  the  conservation 
of  the  Appalachian  elktoe  are: 

1 .  Permanent,  flowing,  cool,  clean 
water; 

2.  Geomorphically  stable  stream 
channels  and  banks; 

3.  Pool,  riffle,  and  run  sequences 
within  the  chaimel; 

4.  Stable  sand,  gravel,  cobble,  and 
boulder  or  bedrock  substrates  with  no 
more  than  low  amoimts  of  fine 
sediment; 

5.  Moderate  to  high  stream  gradient: 

6.  Periodic  natural  flooding;  and 

7.  Fish  hosts,  with  adequate  living, 
foraging,  and  spawning  areas  for  them. 

Critical  HabiUt  Designation 

The  areas  designated  as  critical 
habitat  for  the  Appalachian  elktoe  total 
approximately  231.1  km  (144.3  mi)  of 
rivers.  Table  1  summarizes  the  location 
and  extent  of  designated  critical  habitat. 
All  of  the  designated  areas  require 
special  management  considerations  to 
ensure  their  contribution  to  the 
conservation  of  the  Appalachian  elktoe. 


Table  l.— Approximate  Lengths  of  Streams  Designated  as  Critical  Habitat  for  the  Appalachian  Elktoe 

State 

County 

Unit  and  stream 

Approximate  lengtti  in 
kilometers  (miles) 

North  Carolina                                 

Macon  and 
Swain. 

Unit  1 -Little  Ten- 
rtessee  River. 

38.5  (24) 

Jackson  and 

Unit  2- 

41.6(26) 

Swain. 

Tuckasegee 

River. 

Graham  

Untt3-Cheoah 
River. 

14.6  (d.1) 

Transylvania 

Unit  ♦-Little 

7.5(4.7) 

; 

River. 

Haywood  

Units-West 
Fort(  Pigeon 
River  and  Pi- 

17.8(11.1) 

■ 

geon  River. 

Yancey  

Unite-South 

22.6  (14.1) 

i^ 

Toe  River. 

Yancey  

Unit6-Cane 

26.4  (16.5) 

; 

River. 

■ 

Yancey  and 

Unit  6-North  Toe 

5.9  (3.7) 

Mitchell. 

River. 

^ 

Yancey  and 
Mitchell. 

Unit  6-Toe  River 

34.6(21.6) 
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Table  1  .—Approximate  Lengths  of  Streams  Designated  as  Critical  Habitat  for  the  Appalachian  Elktoe— 

Continued 


state 


North  Carolina  and  Tennessee 


County 


Yancey  and 
Mitchell  (NC) 
and  Unicoi 
(TN). 


Unit  and  stream 


Unit  6- 
Nolichucky 
River. 


Appfoxirnate  length  in 
kilometers  (miles) 


21.6(13.5) 


The  lateral  extent  of  designated 
critical  habitat  within  units  1  to  6  is  the 
ordinary  high  water  line  on  each  bank. 
As  defined  in  33  CFR  329.11,  the 
ordinary  high  water  line  on  non-tidal 
rivers  is  thejine  on  the  shore 
established  by  the  fluctuations  of  water 
and  indicated  by  physical 
characteristics  such  as  a  clear,  natural 
line  impressed  on  the  bank;  shelving; 
changes  in  the  character  of  soil; 
destruction  of  terrestrial  vegetation;  the 
presence  of  litter  and  debris;  or  other 
appropriate  means  that  consider  the 
characteristics  of  the  surrounding  areas. 

We  are  designating  the  following 
areas  as  critical  habitat  for  the 
Appalachian  elktoe: 

Unit  1.  Macon  County  and  Swain 
County,  NC 

Unit  1  encompasses  approximately 

38.5  km  (24  mi)  of  the  main  stem  of  the 
Little  Tennessee  River,  from  the  Lake 
Emory  Dam  at  Franklin,  Macon  County, 
NC,  downstream  to  the  backwaters  of 
Fontana  Reservoir  in  Swain  County,  NC. 
This  unit  is  part  of  the  currently 
occupied  range  of  the  Appalachian 
elktoe  and,  based  on  the  best  available 
information,  provides  the  physical  and 
biological  habitat  elements  necessary  for 
the  life  cycle  needs  of  the  species.  The 
area  supports  one  of  the  only  three 
known  surviving  populations  of  the 
Appalachian  elktoe  in  the  Little 
Tennessee  River  system.  Based  on  our 
consideration  of  the  best  available 
information,  including  the  recovery 
goals  and  criteria  outlined  in  the 
recovery  plan  for  the  Appalachian 
elktoe  (Service  1996),  protection  of  this 
unit  is  essential  to  the  conservation  of 
the  species. 

Unit  2.  Jackson  County  and  Swain 
County,  NC 

Unit  2  encompasses  approximately 

41.6  km  (26  mi)  of  the  main  stem  of  the 
Tuckasegee  River  (Little  Tennessee 
River  system),  from  the  N.C.  State  Route 
1002  Bridge  in  Cullowhee,  Jackson 
County,  NC,  downstream  to  the  N.C. 
Highway  19  Bridge,  north  of  Bryson 
City,  Swain  Coimty,  NC.  This  unit  is 
part  of  the  currently  occupied  range  of 
the  Appalachian  elktoe  and,  based  on 


the  best  available  information,  provides 
the  physical  and  biological  habitat 
elements  necessciry  for  the  life  cycle 
needs  of  the  species.  The  area  supports 
one  of  the  only  three  known  surviving 
populations  of  the  Appalachian  elktoe 
in  the  Little  Tennessee  River  system. 
Based  on  our  consideration  of  the  best 
available  information,  including  the 
recovery  goals  and  criteria  outlined  in 
the  recovery  plan  for  the  Appalachian 
elktoe  (Service  1996),  protection  of  this 
unit  is  essential  to  the  conservation  of 
the  species. 

Unit  3.  Gmham  County,  NC 

Unit  3  encompasses  approximately 
14.6  km  (9.1  mi)  of  the  main  stem  of  the 
Cheoah  River  (Little  Tennessee  River 
system),  from  the  Santeetlah  Dam, 
downstream  to  its  confluence  with  the 
Little  Tennessee  River.  This  imit  is  part 
of  the  currently  occupied  range  of  the 
Appalachian  elktoe  and,  based  on  the 
best  available  information,  provides  the 
physical  and  biological  habitat  elements 
necessary  for  the  life  cycle  needs  of  the 
species.  The  area  supports  one  of  the 
only  three  known  surviving  populations 
of  the  Appalachian  elktoe  in  the  Little 
Tennessee  River  system.  Based  on  our 
consideration  of  the  best  available 
information,  including  the  recovery 
goals  and  criteria  outlined  in  the 
recovery  plan  for  the  Appalachian 
elktoe  (Service  1996),  protection  of  this 
unit  is  essential  to  the  conservation  of 
the  species. 

Unit  4.  Tmnsylvania  County,  NC 

Unit  4  encompasses  approximately 
7.5  km  (4.7  mi)  of  the  main  stem  of  the 
Little  River  (French  Broad  River 
system),  from  the  Cascade  Lake  Power 
Plant,  downstream  to  its  confluence 
with  the  French  Broad  River.  This  unit 
is  part  of  the  currently  occupied  range 
of  the  Appalachian  elktoe  and,  based  on 
the  best  available  information,  provides 
the  physical  and  biological  habitat 
elements  necessary  for  the  life  cycle 
needs  of  the  species.  The  area  supports 
one  of  the  only  two  known  surviving 
populations  of  the  Appalachian  elktoe 
in  the  French  Broad  River  system.  Based 
on  oiu  consideration  of  the  best 
available  information,  including  the 


recovery  goals  and  criteria  outlined  in 
the  recovery  plan  for  the  Appalachian 
elktoe  (Service  1996),  protection  of  this 
unit  is  essential  to  the  conservation  of  ' 
the  species. 

Unit  5.  Haywood  County,  NC 

Unit  5  encompasses  approximately 
17.8  km  (11.1  mi)  of  the  main  stem  of 
the  West  Fork  Pigeon  River  (French 
Broad  River  system),  from  the 
confluence  of  the  Little  East  Fork  Pigeon 
River,  downstream  to  the  confluence  of 
the  East  Fork  Pigeon  River,  and  the 
main  stem  of  the  Pigeon  River,  from  the 
confluence  of  the  West  Fork  Pigeon 
River  and  the  East  Fork  Pigeon  River, 
downstream  to  the  N.C.  Highway  215 
Bridge  crossing,  south  of  Canton,  NC. 
This  unit  is  part  of  the  ciurently 
occupied  range  of  the  Appalachian 
elktoe  and,  based  on  the  best  available 
information,  provides  the  physical  and 
biological  habitat  elements  necessary  for 
the  life  cycle  needs  of  the  species.  The 
area  supports  one  of  the  only  two 
known  surviving  populations  of  the 
Appalachian  elktoe  in  the  French  Broad 
River  system.  Based  on  our 
consideration  of  the  best  available 
information,  including  the  recovery 
goals  and  criteria  outlined  in  the 
recovery  plan  for  the  Appalachian 
elktoe  (Service  1996),  protection  of  this 
unit  is  essential  to  the  conservation  of 
the  species. 

Unit  6.  Yancey  County  and  Mitchell 
County,  NC,  and  Unicoi  County,  TN 

Unit  6  encompasses  approximately 
5.9  km  (3.7  mi)  of  the  main  stem  of  the 
North  Toe  River,  Yancey  and  Mitchell 
Counties,  NC,  from  the  confluence  of 
Big  Crabtree  Creek,  dovmstream  to  the 
confluence  of  the  South  Toe  River; 
approximately  22.6  km  (14.1  mi)  of  the 
main  stem  of  the  South  Toe  River, 
Yancey  County,  NC,  from  the  N.C.  State 
Route  1152  Bridge,  downstream  to  its. 
confluence  with  the  North  Toe  River; 
approximately  34.6  km  (21.6  mi)  of  the 
main  stem  of  the  Toe  River,  Yancey  and 
Mitchell  Counties,  NC,  from  the 
confluence  of  the  North  Toe  River  and 
the  South  Toe  River,  downstream  to  the 
confluence  of  the  Cane  River; 
approximately  26.4  km  (16.5  mi)  of  the 
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main  stem  of  the  Cane  River,  Yancey 
Coimty,  NC,  from  the  N.C.  State  Route 
1381  Bridge,  downstream  to  its 
confluence  with  the  Toe  River;  and 
approximately  21.6  km  (13.5  mi)  of  the 
main  stem  of  the  Nolichucky  River  boia 
the  confluence  of  the  Toe  River  and  the 
Cane  River  in  Yancey  County  and 
Mitchell  County,  NC,  downstream  to  the 
U.S.  Highway  23/19W  Bridge  southwest 
of  Erwin,  Unicoi  County,  TN.  This  unit 
is  part  of  the  ciurently  occupied  range 
of  the  Appalachian  eUctoe  and,  based  on 
the  best  available  information,  provides 
the  physical  and  biological  habitat 
elements  necessary  for  the  life  cycle 
needs  of  the  species.  The  area  supports 
the  only  two  known  surviving 
populations  of  the  Appalachian  elktoe 
in  the  Nolichucky  River  system.  Based 
on  oiu  consideration  of  the  best 
available  information,  including  the 
recovery  goals  and  criteria  outlined  in 
the  recovery  plan  for  the  Appalachian 
elktoe  (Service  1996),  protection  of  this 
tuiit  is  essential  to  the  conservation  of 
the  species. 

Land  Ownership 

Of  the  areas  that  we  are  designating  as 
critical  habitat  for  the  Appalachian 
elktoe,  approximately  67  percent — 14.4 
km  (9.0  mi) — of  the  Nolichucky  River  is 
bordered  by  the  Pisgah  National  Forest 
in  North  Carolina  and  the  Cherokee 
National  Forest  in  Termessee;  88 
percent — 12.8  km  (8.0  mi) — of  the 
Cheoah  River  is  bordered  by  the 
Nantahala  National  Forest;  and  a  small 
percentage  of  the  Tuckasegee  River  is 
bordered  by  land  belonging  to  The 
Eastern  Band  of  Cherokee  Indians.  The 
remaining  areas  that  we  are  designating 
as  critical  habitat  for  the  Appalachian 
elktoe,  with  the  exception  of  State  road 
and  highway  rights-of-way,  are  bordered 
by  land  under  private  ownership. 

Effects  of  Critical  Habitat  Designation 

Designating  critical  habitat  does  not, 
in  itself,  lead  to  the  recovery  of  a  listed 
species.  The  designation  does  not 
establish  a  reserve,  create  a  management 
plan,  establish  numerical  population 
goals,  prescribe  specific  management 
practices  (inside  or  outside  of  critical 
habitat),  or  directly  affect  areas  not 
designated  as  critical  habitat.  Specific 
management  recommendations  for  areas 
designated  as  critical  habitat  are  most 
appropriately  addressed  in  recovery  and 
management  plans  and  through  section 
7  consultations  and  section  10  permits. 

Critical  habitat  receives  regulatory 
protection  only  under  section  7  of  the 
Act  through  the  prohibition  against  the 
destruction  or  adverse  modification  of 
designated  critical  habitat  by  actions 
carried  out,  funded,  or  authorized  by  a 


Federal  agency.  Aside  from  the 
protection  that  may  be  provided  under 
section  7,  the  Act  does  not  provide  other 
forms  of  protection  to  land  designated 
as  critical  habitat.  Because  consultation 
under  section  7  of  the  Act  does  not 
apply  to  activities  on  private  or  other 
non-Federal  land  that  do  not  involve  a 
Federal  action,  critical  habitat 
designation  would  not  afford  any 
protection  under  the  Act  against  such 
activities.  Accordingly,  the  designation 
of  critical  habitat  will  not  have  any 
regulatory  effect  on  private  or  State 
activities  unless  those  activities  require 
a  Federal  permit,  authorization,  or 
funding. 

Section  7(a)(2)  of  the  Act  and 
regulations  at  50  CFR  402.10  require 
Federal  agencies  to  ensure,  in 
consultation  with  us,  that  any  action 
they  authorize,  fund,  or  carry  out  is  not 
likely  to  jeopardize  the  continued 
existence  of  any  threatened  or 
endangered  species  or  result  in  the 
destruction  or  adverse  modification  of 
designated  critical  habitat.  "Destruction 
or  adverse  modification"  is  defined  as  a 
direct  or  indirect  alteration  that 
appreciably  diminishes  the  value  of 
critical  habitat  for  both  the  survival  and 
recovery  of  the  listed  species  for  which 
critical  habitat  was  designated.' Such 
alternations  include,  but  are  not  limited 
to,  alterations  adversely  modifying  any 
of  those  physical  or  biological  features 
that  were  the  basis  for  determining  the 
habitat  to  be  critical  (50  CFR  402.02). 

Activities  on  Federal  land,  activities 
on  private  or  State  land  carried  out  by 
a  Federal  agency,  or  activities  receiving 
funding  or  requiring  a  permit  from  a 
Federal  agency  that  may  affect  the 
designated  critical  habitat  of  the 
Appalachian  elktoe  will  require 
consultation  under  section  7  of  the  Act. 
However,  pursuant  to  section  7  of  the 
Act  and  the  related  consultation 
regulations.  Federal  agencies  also  are 
required  to  consult  with  us  on  any 
action  that  may  affect  a  listed  species 
and  to  ensiue  that  actions  they 
authorize,  fund,  or  carry  out  do  not 
jeopardize  the  continued  existence  of 
listed  species.  Activities  that  jeopardize 
listed  species  are  defined  as  actions  that 
"directiy  or  indirectiy,  reduce 
appreciably  the  likelihood  of  both  the 
survival  and  recovery  of  a  listed  species' 
(50  CFR  402.02).  Federal  agencies  are 
prohibited  from  jeopardizing  listed 
species  through  their  actions,  regardless 
of  whether  critical  habitat  has  been 
designated  for  the  species. 

Common  to  the  definitions  of  both 
"jeopardy"  and  "destruction  or  adverse 
modification  of  critical  habitat"  is  the 
concept  that  the  likelihood  of  both 
survival  and  recovery  of  the  species  are 


appreciably  reduced  by  the  action. 
Because  of  the  small  size  of  the 
sluviving  populations  of  the 
Appalachian  elktoe,  the  species' 
restricted  range,  and  the  limited  amount 
of  suitable  habitat  available  to  the 
species,  and  because  all  of  the  units  that 
we  are  designating  as  critical  habitat  for 
the  Appalachian  elktoe  currenUy 
support  populations  of  the  species, 
actions  that  are  likely  to  destroy  or 
adversely  modify  the  Appalachian 
elktoe's  critical  habitat  are  also  likely  to 
jeopardize  this  species.  Accordingly, 
even  though  Federal  agencies  will  be 
required  to  evaluate  the  potential  effects 
of  their  actions  on  any  habitat  that  is 
designated  as  critical  habitat  for  the 
Appalachian  elktoe,  this  designation 
would  not  be  likely  to  change  the 
outcome  of  section  7  consultations. 

ff,  through  section  7  consultation,  a 
Federal  agency  determines  that  an 
action  or  activity  they  are  proposing 
may  adversely  affect  a  listed  species 
and/or  designated  critical  habitat,  we 
will  issue  a  biological  opinion 
determining  whether  the  effects  of  the 
action  are  likely  to  jeopardize  the 
continued  existence  of  the  species  and/ 
or  destroy  or  adversely  modify 
designated  critical  habitat.  If  we  issue  a 
biological  opinion  concluding  that  the 
action  is  likely  to  jeopardize  the  species 
or  destroy  or  adversely  modify 
designated  critical  habitat,  we  will  also 
provide  reasonable  and  prudent 
alternatives  to  the  project,  if  any  are 
identifiable.  Reasonable  and  prudent 
alternatives  are  defined  as  alternative 
actions  that  can  be  implemented  in  a 
maimer  that  is  consistent  with  the 
intended  purpose  of  the  action,  that  is 
consistent  with  the  scope  of  the  Federal 
agency's  legal  authority  and 
jiuisdiction,  that  is  economically  and 
technologically  feasible,  and  that  the 
Director  of  the  Service  believes  would 
avoid  jeopardizing  the  species' 
continued  existence  and/or  the 
destruction  or  adverse  modification  of 
designated  critical  habitat. 

Section  4(b)(8)  of  the  Act  requires  us 
to  briefly  describe  and  evaluate,  in  any 
proposed  or  final  regulation  that 
designates  critical  habitat,  those 
activities  involving  a  Federal  action  that 
may  destroy  or  adversely  modify  such 
habitat  or  may  be  affected  by  such 
designation.  Activities  that  may  destroy 
or  adversely  modify  critical  habitat  are, 
as  discussed  above,  those  that  alter  the 
primary  constituent  elements  to  the 
extent  that  the  value  of  critical  habitat 
for  both  the  survival  and  recovery  of  the 
Appalachian  elktoe  is  appreciably 
diminished.  This  may  include  any 
activity,  regardless  of  the  location  of  the 
activity  in  relation  to  designated  critical 
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habitat,  that  would  significantly  alter 
the  natural  flow  regime,  channel 
morphology  or  geometry,  or  water 
chemistry  or  temperature  of  any  of  the 
six  designated  critical  habitat  imits,  as 
described  by  the  primary  constituent 
elements,  or  any  activity  that  could 
result  in  the  significant  discharge  or 
deposition  of  sediment,  excessive 
nutrients,  or  other  organic  or  chemical 
pollutants  into  any  of  the  six  designated 
critical  habitat  units.  Such  Federal 
activities  include  (but  are  not  limited  to) 
carrying  out  or  issuing  permits, 
authorizations,  or  funding  for  reservoir 
construction;  stream  and/ or  stream-bank 
alterations;  wastewater  facility 
development;  hydroelectric  facility 
construction  and  operation;  pesticide/ 
herbicide  applications;  forestry 
operations;  and  road,  bridge,  and  utility 
construction.  These  same  activities  also 
have  the  potential  to  jeopardize  the 
continued  existence  of  the  Appalachian 
elktoe,  and  Federal  agencies  are  already 
required  to  consult  with  us  on  these 
types  of  activities,  or  any  other  activity, 
that  may  affect  the  species. 

Requests  for  copies  of  the  regulations 
on  listed  wildlife  and  inquiries  about 
prohibitions  and  permits,  or  questions 
regarding  whether  specific  activities 
will  constitute  adverse  modification  of 
critical  habitat,  may  be  addressed  to  the 
U.S.  Fish  and  Wildlife  Service, 
Asheville  Field  Office  (see  ADDRESSES 
section). 

Economic  Analysis 

Section  4(b)(2)  of  the  Act  requires  us 
to  designate  critical  habitat  on  the  basis 
of  the  best  scientific  information 
available  and  to  consider  the  economic 
and  other  relevant  impacts  of 
designating  a  particular  area  as  critical 
habitat.  We  may  exclude  areas  as  critical 
habitat  upon  reaching  a  determination 
that  the  benefits  of  such  exclusion 
outweigh  the  benefits  of  specifying  such 
areas  as  critical  habitat.  We  cannot 
exclude  such  areas  from  critical  habitat 
when  such  exclusion  will  result  in  the 
extinction  of  the  species. 

Following  publication  of  the  proposed 
critical  habitat  designation,  a  draft 
economic  analysis  was  prepared  to 
estimate  the  potential  economic  effect  of 
the  designation.  The  draft  analysis  was 
made  available  for  public  review  on 
May  16,  2002  (67  FR  34893).  We 
accepted  comments  on  the  draft  analysis 
vmtil  July  1.  2002.  Following  the  close 
of  the  comment  period  on  the  draft 
economic  analysis,  a  final  addendum 
was  completed  that  incorporated  public 
comments  on  the  draft  analysis. 

Our  draft  economic  analysis  and  final 
addendum  evaluated  the  potential 
future  effects  associated  with  the  listing 


of  the  Appalachian  elktoe  as  an 
endangered  species  under  the  Act,  as 
well  as  any  potential  effect  of  the 
designation  of  critical  habitat  above  and 
beyond  those  regxUatory  and  economic 
impacts  associated  with  the  listing.  To 
quantify  the  proportion  of  total  potential 
economic  impacts  attributable  to  the 
critical  habitat  designation,  the  analysis 
evaluated  a  "without  critical  habitat" 
baseline  and  compared  it  to  a  "with 
critical  habitat"  scenario.  The  "without 
critical  habitat"  baseline  represented  the 
current  and  expected  economic  activity 
under  all  modifications  prior  to  the 
critical  habitat  designation,  including 
protections  afforded  the  species  under 
Federal  and  State  laws.  The  difference 
between  the  two  scenarios  measured  the 
net  change  in  economic  activity 
attributable  to  the  designation  of  critical 
habitat.  The  categories  of  potential  costs 
considered  in  the  analysis  included  the 
costs  associated  with:  (1)  Conducting 
section  7  consultations  associated  with 
the  listing  or  with  the  critical  habitat, 
including  incremental  consultations  and 
technical  assistance;  (2)  modifications  to 
projects,  activities,  or  land  uses 
resulting  from  the  section  7 
consultations;  (3)  uncertainty  and 
public  perceptions  resulting  from  the 
designation  of  critical  habitat;  and  (4) 
potential  offsetting  beneficial  costs 
associated  with  critical  habitat, 
including  educational  benefits. 

The  majority  of  futxue  section  7 
consultations  associated  with  the  areas 
being  designated  as  critical  habitat  for 
the  Appalachian  elktoe  are  likely  to 
address  road  and  bridge  construction. 
Federal  forestry  activities,  residential 
development  requiring  a  Federal  permit, 
and  hydropower  relicensings.  The  draft 
analysis  estimated  that,  over  a  10-year 
period,  approximately  four  formal 
consultations  and  71  to  89  informal 
consultations  will  occur  on  projects 
with  the  potential  to  affect  the 
Appalachian  elktoe  and  its  proposed 
critical  habitat.  In  addition,  the  draft 
analysis  estimated  that  we  will  provide 
technical  assistance  to  various  parties 
on  99  to  107  occasions.  Our  draft 
analysis  assumed  that  many  of  the 
potential  futiue  consultations  are  likely 
to  result  in  Service  recommendations 
for  certain  types  of  project 
modifications.  Based  on  oui  draft 
analysis,  we  concluded  that  costs 
associated  with  future  section  7 
consultations  involving  the 
Appalachian  elktoe  and  its  designated 
critical  habitat  could  potentially  range 
from  $1,943  to  $5,121  million  over  the 
next  10  years.  However,  the  draft 
economic  analysis  indicates  that  the 
listing  of  the  Appalachian  elktoe  and 


the  resultant  Federal  responsibility  to 
avoid  projects  that  would  jeopardize  the 
continued  existence  of  the  species  are 
likely  to  trigger  these  impacts  regardless 
of  whether  critical  habitat  is  designated. 
A  detailed  discussion  of  our  analysis 
is  contained  in  the  Draft  Economic 
Analysis  of  Proposed  Critical  Habitat 
Designation  for  the  Appalachian  Elktoe 
(April  2002)  and  the  Final  Addendum  to 
the  Economic  Analysis  of  Critical 
Habitat  Designation  for  the  Appalachian 
Elktoe  (August  2002).  Both  dociunents 
are  included  in  the  supporting 
documentation  for  this  rulemaking  and 
are  available  for  inspection  at  the 
Asheville  Field  Office  [see  ADDRESSES). 

Required  Determinations 

Regulatory  Planning  and  Review 

~  In  accordance  with  Executive  Order 
12866,  this  document  is  a  significant 
rule  and  was  reviewed  by  the  Office  of 
Management  and  Budget  (OMB),  as 
OMB  determined  that  this  rule  may 
raise  novel  legal  or  policy  issues.  The 
Service  prepared  an  economic  analysis 
of  this  action.  The  Service  used  this 
analysis  to  meet  the  requirement  of 
section  4(b)(2)  of  the  Endangered      "^ 
Species  Act  to  determine  the  economic 
consequences  of  designating  the  specific 
areas  as  critical  habitat.  The  draft 
economic  analysis  was  made  available 
for  public  comment,  and  we  considered 
those  comments  during  the  preparation 
of  this  rule. 

Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.) 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.,  as  amended  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA)  of  1996). 
whenever  an  agency  is  required  to 
publish  a  notice  of  rulemaking  for  any 
proposed  or  final  rule,  it  must  prepare 
and  make  available  for  public  comment 
a  regulatory  flexibility  analysis  that 
describes  the  effects  of  the  nUe  on  small 
entities  (i.e.,  small  businesses,  small 
organizations,  and  small  government 
jurisdictions).  However,  no  regulatory 
flexibility  analysis  is  required  if  the 
head  of  the  agency  certifies  that  the  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  SBREFA  amended  the 
Regulatory  Flexibility  Act  (RFA)  to 
require  Federal  agencies  to  provide  a 
statement  of  the  factual  basis  for 
certifying  that  a  rule  wijl  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  SBREFA  also  amended  the  RFA  to 
require  a  certification  statement.  We  are 
hereby  certifying  that  this  rule 
designating  critical  habitat  for  the 
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Apf>alachian  elktoe  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  following  discussion  explains  our 
rationale  for  this  assertion. 

According  to  the  Small  Business 
Administration  (http://www.sba.gov/ 
size/),  small  entities  include  small 
organizations,  such  as  independent 
nonprofit  organizations;  small 
governmental  jurisdictions,  including 
school  boards  and  city  and  town 
governments  that  serve  fewer  than 
50,000  residents;  and  small  businesses. 
Small  businesses  include  manufacturing 
and  mining  concerns  with  fewer  than 
500  employees,  wholesale  trade  entities 
with  fewer  than  100  employees,  retail 
and  service  businesses  with  less  than  $5 
million  in  annual  sales,  general  and 
heavy  construction  businesses  with  less 
than  $27.5  million  in  annual  business, 
special  trade  contractors  doing  less  than 
$11.5  million  in  annual  business,  and 
agricultural  businesses  with  annual 
sales  less  than  $750,000.  To  determine 
if  potential  economic  impacts  to  these 
small  entities  are  significant,  we 
consider  the  types  of  activities  that 
might  trigger  regulatory  impacts  under 
this  rule  as  well  as  the  types  of  project 
modifications  that  may  result.  In 
general,  the  term  "significant  economic 
impact"  is  meant  to  apply  to  a  typical 
small  business  firm's  business 
operations. 

In  estimating  the  numbers  of  small 
entities  potentially  affected,  we  also 
considered  whether  their  activities  have 
any  Federal  involvement.  The 
designation  of  critical  habitat  has  the 
potential  to  affect  only  activities 
conducted,  funded,  or  permitted  by 
Federal  agencies.  Some  kinds  of 
activities  are  not  likely  to  have  any 
Federal  involvement;  therefore,  they 
will  not  be  affected  by  the  critical 
habitat  designation.  Activities  with 
Federal  involvement  that  may  require 
consultation  regarding  the  Appalachian 
elktoe  and  its  critical  habitat  include: 
regidation  of  activities  affecting  waters 
of  the  United  States  by  the  U.S.  Army 
Corps  of  Engineers  under  section  404  of 
the  Clean  Water  Act;  forestry  activities 
carried  out  by  the  U.S.  Forest  Service; 
and  road  construction,  maintenance, 
and  right-of-way  designation 
authorized,  funded,  or  carried  out  by  a 
Federal  agency.  As  required  under 
section  4(b)(2)  of  the  Act,  we  conducted 
an  analysis  of  the  potential  economic 
impacts  of  this  critical  habitat 
designation.  In  the  analysis,  we  foimd 
that  futiue  section  7  consultations 
resulting  from  the  listing  of  the 
Appalachian  elktoe  and  the  proposed 
designation  of  critical  habitat  could 
potentially  impose  total  economic  costs 


for  considtations  and  modifications  to 
projects  ranging  between  approximately 
$1,943  and  $5,121  million  over  a  10- 
year  period. 

In  determining  whether  this  rule 
could  "significantly  affect  a  substantial 
number  of  small  entities,"  the  economic 
analysis  first  determined  whether 
critical  habitat  could  potentially  affect  a 
"substantial  number"  of  small  entities 
in  counties  supporting  critical  habitat 
areas.  While  the  SBREFA  does  not 
explicitly  define  "substantial  number," 
the  Small  Business  Administration,  as 
well  as  other  Federal  agencies,  has 
interpreted  this  to  represent  an  impact 
on  20  percent  or  greater  of  the  number 
of  small  entities  in  any  industry.  Based 
on  the  past  consultation  history  of  the 
Appalachian  elktoe,  the  economic 
an^ysis  anticipated  that  futiue  section 
7  consultations  could  potentially  affect 
small  businesses  associated  vrith 
residential  development.  To  be 
conservative  (i.e.,  more  likely  to 
overstate  impacts  than  imderstate  them), 
the  economic  analysis  assiuned  that  a 
unique  company  will  imdertake  each  of 
the  considtations  forecasted  in  a  given 
year;  thus,  the  number  of  businesses 
affected  is  equal  to  the  total  annual 
number  of  consultations  projected  in  the 
economic  analysis. 

Based  on  our  analysis,  the  number  of 
small  businesses  estimated  to  be 
impacted  by  future  section  7 
considtations  is  approximately  4.8 
percent  of  the  small  businesses  in  the 
affected  counties.  This  finding  is  based 
on  the  extremely  conservative 
assumption  that  the  potential  universe 
of  affected  entities  includes  only  those 
within  the  counties  in  which  critical 
habitat  units  are  located  and  attributes 
all  of  the  effects  of  section  7 
consultation  on  these  activities  solely  to 
the  critical  habitat  designation,  even 
though  these  effects  would  likely  occur 
with  or  without  the  designation  of 
critical  habitat  for  the  Appalachian 
elktoe  due  to  the  listing  of  the  species. 
Because  these  estimates  are  less  than  the 
20  percent  threshold  that  would  be 
considered  "substantial,"  the  analysis 
provided  a  basis  for  concluding  that  this 
designation  will  not  affect  a  substantial 
number  of  small  entities  as  a  result  of 
the  designation  of  critical  habitat  for  the 
Appalachian  elktoe.  The  draft  Economic 
Analysis  and  the  final  Addendum 
contain  the  factual  bases  for  this 
certification  and  contain  a  complete 
analysis  of  the  potential  economic 
effects  of  this  designation.  Copies  of 
these  documents  are  in  the  supporting 
record  for  the  rulemaking  and  are 
available  at  the  Asheville  Field  Office 
(see  ADDRESSES  section). 


In  summary,  we  have  considered 
whether  this  rule  could  result  in 
significant  economic  effects  on  a 
substantial  number  of  small  entities.  We 
have  determined,  for  the  above  reasons, 
that  it  will  not  affect  a  substantial 
number  of  small  entities.  Therefore,  we 
are  certifying  that  the  designation  of 
critical  habitat  for  the  Appalachian 
elktoe  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Accordingly,  a 
regulatory  flexibility  analysis  is  not 
required. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  (5  U.S.C.  804(2)) 

OMB's  Office  of  Information  and 
Regulatory  Affairs  has  determined  that 
this  rule  is  not  a  major  rule  under  5        * 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act.' 
This  final  designation  of  critical  habitat: 
(1)  Does  not  have  an  aimual  effect  on 
the  economy  of  $100  million;  (2)  will 
not  cause  a  major  increase  in  costs  or 
prices  for  consumers;  individual 
industries;  Federal,  State,  or  local 
governmental  agencies;  or  geographic 
regions;  and  (3)  does  not  have 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  iimovation,  or  the  ability 
of  U.S. -based  enterprises  to  compete 
vtith  foreign-based  enterprises.  As 
discussed  in  the  economic  analysis, 
future  potential  section  7  costs  in  areas 
that  we  are  designating  as  critical 
habitat  for  the  Appalachian  elktoe  are 
anticipated  to  have  a  total  estimated 
economic  effect  ranging  between 
approximately  $1,943  and  $5,121 
million  over  a  10-year  period. 
Furthermore,  because  all  the  areas  that 
we  are  designating  as  critical  habitat  in 
this  rule  currently  support  populations 
of  the  Appalachian  elktoe,  we  would 
consult  on  the  same  range  of  activities 
in  the  absence  of  this  critical  habitat 
designation,  and  the  above  costs  are 
most  appropriately  attributable  to  the 
section  7  jeopardy  provisions  of  the  Act 
due  to  the  listing  of  the  species  (see 
EFFECTS  OF  CRITICAL  HABITAT  section).  ^ 

Proposed  and  final  rules  designating 
critical  habitat  for  listed  species  are 
issued  under  the  authority  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq). 
Competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S. -based  enterprises  to  compete 
with  foreign-based  enterprises  will  not 
be  affected  by  the  final  rule  designating 
critical  habitat  for  this  species. 
Therefore,  we  anticipate  that  this  final 
rule  will  not  place  significant  additional 
burdens  on  any  entity. 
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Executive  Order  13211 


On  May  18.  2001,  the  President  issued 
Executive  Order  13211,  which  applies 
to  "Actions  Concerning  Regulations 
That  Significantly  Affect  Energy  Supply, 
Distribution,  or  Use."  In  order  to  ensure 
that  Federal  agencies  "appropriately 
weigh  and  consider  the  effects  of  the 
Federal  Government's  regulations  on  the 
supply,  distribution,  and  use  of  energy," 
the  President  has  directed  agencies  to 
prepare  and  submit  to  the  OMB's  Office 
of  Information  and  Regulatory  Affairs  a 
"Statement  of  Energy  Effects"  for  their 
"significant  energy  actions."  The  OMB 
has  provided  guidance  for 
implementing  this  executive  order  that 
outlines  nine  outcomes  that  may 
constitute  "a  significant  adverse  effect" 
when  compared  without  the  regulatory 
action  under  consideration: 

Reductions  in  crude  oil  supply  in 
excess  of  10,000  barrels  per  day; 

Reductions  in  fuel  production  in 
excess  of  4,000  barrels  per  day; 

Reductions  in  coal  production  in 
excess  of  5  million  tons  per  year; 

Reductions  in  natural  gas  production 
in  excess  of  25  million  mcf  per  day; 

Reductions  in  electricity  production 
in  excess  of  1  billion  kilowatts  per  year 
or  in  excess  of  500  megawatts  of 
installed  capacity; 

Increases  in  energy  use  required  by 
the  regulatory  action  that  exceed  the 
thresholds  above; 

Increases  in  the  cost  of  energy 
production  in  excess  of  one  percent; 

Increases  in  the  cost  of  energy 
distribution  in  excess  of  one  percent;  or 

Other  similarly  adverse  outcomes. 

There  are  a  totfil  of  eight  hydropower 
projects  located  within,  upstream,  and 
downstream  of  critical  habitat  Units  1, 
2,  and  3.  Accordingly,  two  of  the  criteria 
for  assessing  potentieil  significant  effect 
to  energy  supply,  distribution,  or  use  are 
relevant  to  this  analysis  and  were 
assessed  in  the  final  addendum  to  the 
economic  analysis — (1)  reductions  in 
electricity  production  in  excess  of  1 
billion  kilowatts  per  year  or  in  excess  of 
500  megawatts  of  installed  capacity 
and — (2)  increases  in  the  cost  of  energy 
production  in  excess  of  one  percent. 

Nantahala  Power  and  Light,  a 
subsidiary  of  Duke  Power,  owns  one 
hydropower  project — the  Franklin  Dam, 
on  the  main  stem  of  the  Little  Tennessee 
River,  inmiediately  upstream  of  Unit  1 — 
and  four  projects  within  the  Tuckasegee 
River  system — the  Dillsboro  Dam  that 
occurs  within  Unit  2,  the  Bryson  Dam 
that  occurs  downstream  on  Unit  2,  and 
the  West  Fork  Project  and  East  Fork 
Project  (the  East  Fork  and  West  Fork 
hydropower  projects  include  midtiple 
hydropower  dams)  that  occur  upstream 


of  Unit  2.  Tapoco-APGI  owns  two 
dams — the  Santeetlah  Dam  on  the 
Cheoah  River,  immediately  upstream  of 
Unit  3,  and  the  Cheoah  Dam  on  the 
Little  Tennessee  River,  located 
downstream  of  Unit  3.  In  addition,  the 
TVA  operates  the  Fontana  Dam  on  the 
Little  Tennessee  River  downstream  of 
Unit  1. 

The  combined  installed  capacity  for 
all  eight  hydropower  projects  is  445.48 
MW  (445,480  KW).  Therefore,  even 
when  viewed  in  the  context  of  a  worst- 
case  scenario,  in  which  implementation 
of  section  7  of  the  Act  results  in 
significant  operational  changes  of  all 
eight  hydropower  projects,  the  total 
capacity  is  445.48  MW  (445,480  KW)  of 
hydroelectricity,  so  the  impact  on  these 
hydropower  facilities  could  not  exceed 
the  500  MW  (500,000  KW)  threshold. 

In  order  to  determine  whether 
implementation  of  section  7  of  the  Act 
will  result  in  a  significant  increase  in 
the  cost  of  energy  production,  this 
analysis  considered  the  maximum 
possible  increase  in  energy  production 
costs  under  the  same  scenario  above 
where  the  implementation  of  section  7 
causes  significant  operational  changes 
to  all  eight  hydropower  facilities. 
Natural  gas  represents  the  next  cheapest 
fuel  source  for  generating  electricity 
(hydropower  is  the  cheapest),  but  also 
accounts  for  the  smallest  portion  of 
electricity  production,  at  roughly  two 
percent.  Nuclear-generated  electricity  _ 
accoimts  for  approximately  33  percent 
of  overall  generation  and  represents  the 
most  expensive  fuel  source.  Electricity 
generated  by  coal-fired  facilities  makes 
up  the  largest  portion  of  electricity 
generated  in  North  Carolina  and 
Tennessee,  accounting  for 
approximately  66  percent  of  overall 
production.  Accordingly,  professional 
judgment  suggests  that  coal  would  be 
the  likely  fuel  substitute  to  make  up  for 
any  decrease  in  hydroelectric  energy 
production.  The  final  addendum  to  the 
economic  analysis  determined  that  if 
even  all  current  hydroelectric  energy 
production  from  the  eight  hydroelectric 
projects  were  to  cease,  coal-fired 
facilities  would  experience 
approximately  $72,244,000  in 
additional  costs  to  meet  this  energy 
demand,  which  represents 
approximately  0.70  percent  increase  in 
production  costs. 

Therefore,  even  in  the  worst  case 
scenario,  implementation  of  section  7 
for  the  Appalachian  elktoe  will  not 
result  in  a  "reduction  in  electricity 
production  in  excess  of  500  megawatts 
of  installed  capacity"  or  an  "increase  in 
the  cost  of  energy  production  in  excess 
of  one  percent."  Consequently,  this  rule 
will  not  have  a  "significant  adverse 


effect"  on  the  supply,  distribution,  or 
use  of  energy,  and  no  "Statement  of 
Energy  Effects"  is  required.  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1501  et 
sea.) 

m  accordance  with  the  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1501  et 
seq.y. 

a.  This  rule  will  not  "significantly  or 
imiquely"  affect  small  governments.  A 
Small  Government  Agency  Plan  is  not 
required.  Small  governments  will  be 
affected  only  to  the  extent  that  any 
programs  using  Federal  funds,  permits, 
or  other  authorized  activities  must 
ensiu«  that  their  actions  will  not 
adversely  affect  the  critical  habitat 
However,  as  discussed  above,  these 
actions  are  currently  subject  to 
equivalent  restrictions  through  the 
listing  protections  of  the  species,  and  no 
further  restrictions  are  anticipated  in 
areas  of  occupied  designated  critical 
habitat. 

b.  This  rule  will  not  produce  a 
Federal  mandate  of  $100  million  or 
greater  in  any  year;  that  is,  it  is  not  a 
"significant  regulatory  action"  under 
the  Unfunded  Mandates  Reform  Act. 
The  designation  of  critical  habitat 
imposes  no  obligations  on  State  or  local 
governments. 

Takings 

In  accordance  with  Executive  Order 
12630  ("Government  Actions  and 
Interference  with  Constitutionally 
Protected  Private  Property  Rights"),  we 
have  analyzed  the  takings  implications 
of  designating  approximately  148.4  km 
(92.2  mi)  of  streams  in  North  Carolina 
and  Tennessee  in  six  units  of  critical 
habitat  for  the  Appalachian  elktoe. 
Based  on  our  consideration  of  the 
economic  analysis  and  other  pertinent 
information,  this  rule  does  not  have 
significant  takings  implications,  and  a 
takings  implication  assessment  is  not 
required.  This  rule  will  not  "take" 
private  property.  The  only  regulatory 
consequence  of  the  designation  of 
critical  habitat  is  that  Federal  agencies 
must  consult  with  us  before  undertaking 
actions,  issuing  permits,  or  providing 
funding  for  activities  that  might  destroy 
•  or  adversely  modify  critical  habitat. 
This  regulation  has  no  regulatory  impact 
on  a  private  landowner  who  takes  action 
on  his  or  her  land  that  does  not  involve 
Federal  funding  or  authorization. 
Because  the  Appalachian  elktoe  is 
already  listed  as  endangered.  Federal 
agencies  are  already  required  to  consult 
with  us  on  any  of  their  actions  that  are 
likely  to  adversely  affect  the  species  and 
to  ensure  that  their  actions  do  not 
jeopardize  the  species'  continued 
existence  regardless  of  whether  critical 
habitat  has  been  designated.  Therefore, 
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we  do  not  believe  the  designation  of 
critical  habitat  for  the  Appalachian 
elktoe  will  result  in  any  significant 
additional  regulatory  burden  on 
landowners  or  affect  the  use  of  property, 
whether  private  or  Federal. 

Furthermore,  only  those  activities 
with  Federal  involvement  that  are  likely 
to  adversely  affect  a  listed  species  or 
result  in  the  destruction  or  adverse 
modification  of  critical  habitat  require 
consultation  under  section  7  of  the  Act. 
Landowners  proposing  or  carrying  out 
activities,  even  with  Federal 
involvement,  are  not  affected  by  the 
consultation  requirements  under  section 
7  of  the  Act,  or  any  other  provisions  of 
the  Act,  if  their  acti\dties  are  not  in  any 
way  adversely  affecting  a  listed  species 
or  designated  critical  habitat. 

This  rule  will  not  increase  or  decrease 
the  current  restrictions  concerning 
taking  of  the  Appalachian  elktoe  on 
private  property  as  defined  in  section  9 
of  the  Act  and  its  implementing 
regulations  (50  CFR  17.31). 
Additionally,  critical  habitat 
designation  does  not  preclude  the 
development  of  habitat  conservation 
plans  and  the  issuance  of  incidental 
take  permits.  Any  landowner  in  areas 
that  are  included  in  the  designated 
critical  habitat  will  continue  to  have  the 
opportunity  to  use  his  or  her  property 
in  ways  consistent  with  the  survival  of 
the  Appalachian  elktoe. 

Fedemlism 

In  accordance  with  Executive  Order 
13132,  this  rule  does  not  have 
significant  Federalism  effects.  A 
Federalism  Assessment  is  not  required. 
In  keeping  with  Department  of  the 
Interior  policy,  we  requested 
information  firom,  and  coordinated  the 
development  of  this  critical  habitat 
designation  with,  appropriate  State 
natiiral  resources  agencies  in  North 
Carolina  and  Tennessee.  We  will 
continue  to  coordinate  any  future 
changes  in  the  designation  of  critical 
habitat  for  the  Appalachian  elktoe  with 
the  appropriate  State  agencies.  The 
designation  of  critical  habitat  for  the 
Appalachian  elktoe  imposes  few,  if  any, 
additional  restrictions  to  those  currently 
in  place  and  therefore  has  little 
incremental  impact  on  State  and  local 
governments  and  their  activities.  The 
designation  may  provide  some  benefit  to 
these  governments  in  that  the  areas 
essential  to  the  conservation  of  the 
species  are  more  clearly  defined  and  the 
primary  constituent  elements  of  the 
habitat  necessary  to  the  conservation  of 
the  species  are  specifically  identified. 
While  this  does  not  alter  where  and 
what  federally  sponsored  activities  may 
occur,  it  may  assist  these  local 


governments  in  long-range  planning 
rather  than  having  to  wait  for  case-by- 
case  section  7  consultations  to  occur. 

Civil  Justice  Reform 

In  accordance  with  Executive  Order 
12988,  the  Department  of  the  Interior's 
Office  of  the  Solicitor  has  determined 
that  this  rule  does  not  unduly  burden 
the  judicial  system  and  meets  the 
requirements  of  sections  3(a)  and  3(b)(2) 
of  the  Order.  We  have  designated 
critical  habitat  in  accordance  with  the 
provisions  of  the  Endangered  Species 
Act  of  1973,  as  amended.  The  rule  uses 
standard  property  descriptions  and 
identifies  the  primary  constituent 
elements  within  the  designated  areas  to 
assist  the  public  in  understanding  the 
habitat  needs  that  are  essential  for  the 
conservation  of  the  Appalachian  elktoe. 
We  have  made  every  effort  to  ensure 
that  the  final  determination  contains  no 
drafting  errors,  provides  clear  standards, 
simplifies  procedures,  reduces  burdens, 
and  is  clearly  written  so  that  the  risk  of 
litigation  is  minimized. 

Paperwork  Reduction  Act  of  1 995  (44 
U.S.C.  3501  et  seq.) 

This  rule  does  not  contain  any  new 
collections  of  information  that  require 
approval  by  the  OMB  under  the 
Paperwork  Reduction  Act.  This  rule  will 
not  impose  new  recordkeeping  or 
reporting  requirements  on  State  or  local 
governments,  individuals,  businesses,  or 
organizations.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currenUy  valid  OMB  control  number. 

National  Environmental  Policy  Act 

We  have  determined  that  we  do  not 
need  to  prepare  an  Environmental 
Assessment  or  an  Environmental  Impact 
Statement  as  defined  by  the  National 
Environmental  Policy  Act  of  1969  in 
coimection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  We  published  a  notice 
outlining  our  reasons  for  this 
determination  in  the  Federal  Register 
on  October  25, 1983  (48  FR  49244).  This 
determination  does  not  constitute  a 
major  Federal  action  significantiy 
affecting  the  quality  of  the  human 
environment. 

Govemment-to-Govemment 
Relationship  With  Tribes 

In  accordance  with  the  President's 
memorandum  of  April  29, 1994, 
"Govemment-to-Govemment  Relations 
with  Native  American  Tribal 
Governments"  (59  FR  22951),  Executive 
Order  13175,  and  the  Department  of  the 


Interior's  manual  at  512  DM  2,  we 
readily  acknowledge  our  responsibility 
to  communicate  meaningfully  with 
federally  recognized  tribes  on  a 
govemment-to-govemment  basis.  The 
Cherokee  Indian  Reservation  occurs  in 
the  watershed  of  the  reach  of  the 
Tuckasegee  River  (Unit  2)  that  we  are 
designating  as  critical  habitat  for  the 
Appalachian  elktoe,  and  The  Eastem 
Band  of  Cherokee  Indians  owns  a  small 
parcel  of  land  bordering  the  subject 
reach.  We  have  coordinated  the 
designation  of  critical  habitat  for  the 
Appalachian  elktoe  with  representatives 
of  The  Eastem  Band  of  Cherokee 
Indians  and  have  assessed  potential 
effects  of  the  designation  to  tribal 
resources. 

We  have  consulted  with  the  Bureau  of 
Indian  Affairs  in  the  recent  past 
regarding  a  timber  management  plan  for 
the  Cherokee  Indian  Reservation.  The 
project  plans  included  the  maintenance 
of  forested  buffers  and  measiu^s  to 
control  sediment  and  erosion  in  order  to 
protect  aquatic  resources,  including  the 
Appalachian  elktoe  and  its  habitat,  and 
we  concurred  that  the  plan  was  not 
likely  to  adversely  affect  the 
Appalachian  elktoe.  Because  potential 
effects  to  the  species'  habitat  were 
addressed,  we  do  not  believe 
reinitiation  of  consultation  due  to  the 
designation  of  critical  habitat  is 
required. 

m  addition,  it  is  expected  that  the 
EPA  may  initiate  a  section  7 
consultation  in  the  future  regarding  the 
issuance  of  NPDES  permits  for  The 
Eastem  Band  of  Cherokee  Indians  (the 
EPA,  rather  than  the  State  of  North 
Carolina,  issues  NPDES  permits  for 
discharges  on  the  Cherokee  Indian 
Reservation).  However,  we  do  not 
anticipate  an  adverse  impact  to  the 
elktoe  or  its  designated  critical  habitat 
because  The  Eastem  Band  of  Cherokee    . 
Indians'  wastewater  treatment  facility 
utilizes  UV  treatment  (rather  than 
chlorine)  and  the  discharge  from  their 
wastewater  treatment  facility  is  located 
on  a  tributary  stream  that  is  separated 
(by  an  impoundment)  fi'om  the  reach  of 
the  Tuckasegee  River  that  is  designated 
as  critical  habitat. 

Furthermore,  as  discussed  elsewhere 
in  this  rule  and  in  the  economic 
analysis  of  the  potential  effects  of  the 
designation  of  critical  habitat  for  the 
Appalachian  elktoe,  we  do  not  believe 
the  designation  of  critical  habitat  will 
have  any  additional  regulatory  effect  on 
activities  that  require  Federal  permits  or 
any  other  Federal  actions  or  permitted 
activities  beyond  what  is  already 
required  through  the  listing  of  the 
species.  In  view  of  this.  The  Eastem 
Band  of  Cherokee  Indians  stated,  by 
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letter  of  July  2,  2002,  that  they  did  not 
object  to  the  designation  of  critical 
habitat  for  the  Appalachian  elktoe. 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Regulation  Promulgation 

Accordingly,  we  amend  part  17, 
subchapter  B  of  chapter  I,  title  50  of  the 
Code  of  Federal  Regulations  as  set  forth 
below: 

PART  17— (AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 


Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625, 100  Stat.  3500;  unless  otherwise  noted. 

2.  In  §  17.11(h),  revise  the  entry  for 
the  "Elktoe,  Appalachian"  under 
"CLAMS"  in  the  List  of  Endangered  and 
Threatened  Wildlife  to  read  as  follows: 


§17.11 
wildlife. 


(h) 


Emlangefed  and  threatened 


Species 


Common  name 


Scientific  name 


Historical  range 


Vertebrate 
population 
wliere  en- 
dangered 
or  threat- 
ened 


Status 


When  listed 


Critical 
habitat 


Spe- 
cial 
rules 


Clams 


Elktoe,  Appalachian Alasmidonta  raveneliana     U.S.A.  (NC,  TN)  EntirB 


563  17.95(f)      NA. 


3.  Amend  §  17.95(f)  by  adding  critical 
habitat  for  the  Appalachian  elktoe 
{Alasmidonta  raveneliana)  in  the  same 
alphabetical  order  as  the  species  occurs 
in  17.11(h). 


§17.95    Critical  haMtat— fish  and  wildlita. 

*****  \ 

(f)  Clams  and  snails. 

***** 

Appalachian  elktoe  {Alasmidonta 
mveneliana) 


(1)  Critical  habitat  units  are  described 
below  and  depicted  in  the  maps  that 
follow,  with  the  lateral  extent  of  each 
designated  imit  bounded  by  the 
ordinary  high-water  line. 

(i)  Index  map  follows: 
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Critical  Habitat  -  Appalachian  Elktoe 


so   MIn 


(2)  Unitl. 

(i)  Macon  County  and  Swain  County, 
NC— the  main  stem  of  the  Little 
Tennessee  River  (Tennessee  River 
system),  from  the  Lake  Emory  Dam  at 
Franklin,  Macon  County,  NC, 


downstream  to  the  backwaters  of  from  the  N.C.  State  Route  1002  Bridge 

Fontana  Reservoir  in  Swain  County,  NC.  in  CuUowhee,  Jackson  Coimty,  NC, 

(3)  Unit  2.  downstream  to  the  N.C.  Highway  19 

(i)  Jackson  County  and  Swain  County,  Bridge,  north  of  Bryson  City.  Swain 

NC— the  main  stem  of  the  Tuckasegee  County,  NC. 

River  (Little  Tennessee  River  system),  (ii)  Map  of  Unit  1  and  Unit  2  follows: 
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Unit1  &  Unit  2 


,-««<.'?  J,! 


BrysonCity 


Fontana  Reservoir 


UhK  1  •  •  Little  Tennessee  River 


2-  -  Tucicasegee  River 


Cullovtfhee 


Lal(e  Emory  Dam 


Franklin 


10   Mites 


II 


(4)  Unit  3.  Tennessee  River  system),  from  the 

(i)  Graham  County,  NC — the  main  Santeetlah  Dam,  downstream  to  its 

stem  of  the  Cheoah  River  (Little 


confluence  with  the  Little  Tennessee 
River, 
(ii)  Map  of  Unit  3  follows: 
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Units 


Little  Tennessee  River 


2  Miles 


Santeetlah  Reservoir   g^f^-^^^J^:^ 


(5)  Unit  4. 

(i)  Transylvania  Coimty,  NC — the 
main  stem  of  the  Little  River  (French 


Broad  River  system),  from  the  Cascade 
Lake  Power  Plant,  downstream  to  its 
confluence  with  the  French  Broad  River. 


(ii)  Map  of  Unit  4  follows: 
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Unit  4. 


Brevard 


Little  River 


N 


-I- 


0 


5  Miles 


(6)  Unit  5. 

_    (i)  Haywood  County,  NC — the  main  the  East  Fork  Pigeon  River,  and  the 

stem  of  the  West  Fork  Pigeon  River  main  stem  of  the  Pigeon  River,  from  the 

(French  Broad  River  system),  from  the  confluence  of  the  West  Fork  Pigeon 

confluence  of  the  Little  East  Fork  Pigeon  River  and  the  East  Fork  Pigeon  River, 


River,  downstream  to  the  confluence  of      downstream  to  the  N.C.  Highway  215 

Bridge  crossing,  south  of  Canton,  NC. 

(ii)  Map  of  Unit  5  follows: 
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Unit  5. 

Canton 

« 

Pigeon  Rlver^^ 

y 

p)  East  Fork,  Pigeon  River 

- 

West  Fork,  Pigeon  River/ 

N 

cT 

0 

5  Mies 

(7)  Unit  6. 

(i)  Yancey  County  and  Mitchell 
County,  NC,  and  Unicoi  Coxmty,  TN — 
the  main  stem  of  the  North  Toe  River, 
Yancey  and  Mitchell  Coimties,  NC,  from 
the  confluence  of  Big  Crabtree  Creek, 
downstream  to  the  confluence  of  the 
South  Toe  River;  the  main  stem  of  the 
South  Toe  River,  Yancey  County,  NC, 
&t)m  the  N.C.  State  Route  1152  Bridge, 


doMnastream  to  its  confluence  with  the 
North  Toe  River;  the  main  stem  of  the 
Toe  River,  Yancey  and  Mitchell 
Counties,  NC,  from  the  confluence  of 
the  North  Toe  River  and  the  South  Toe 
River,  downstream  to  the  confluence  of 
the  Cane  River;  the  main  stem  of  the 
Cane  River,  Yancey  County,  NC,  from 
the  N.C.  State  Route  1381  Bridge, 
downstream  to  its  confluence  with  the 


Toe  River;  and  the  main  stem  of  the 
Nolichucky  River  from  the  confluence 
of  the  Toe  River  and  the  Cane  River  in 
Yancey  County  and  Mitchell  County, 
NC,  downstream  to  the  U.S.  Highway 
23/1 9W  Bridge  southwest  of  Erwin, 
Unicoi  County,  TN. 

(ii)  Map  of  Unit  6  follows: 
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(8)  Within  these  areas,  the  primary 
constituent  elements  include: 

(i)  Permanent,  flowing,  cool,  clean 
water; 

(ii)  Geomorphically  stable  stream 
channels  and  banks; 

(iii)  Pool,  riffle,  and  run  sequences 
within  the  channel; 

(iv)  Stable  sand,  gravel,  cobble, 
boulder,  and  bedrock  substrates  with  no 
more  than  low  amounts  of  flne 
sediment; 

(v)  Moderate  to  high  stream  gradient; 

(vi)  Periodic  natural  flooding;  and 

(vii)  Fish  hosts,  with  adequate  living, 
foraging,  and  spawning  areas  for  them. 

***** 

Dated:  September  18.  2002. 
Craig  Manson, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 
(FR  Doc.  02-24362  Filed  &-26-02:  8:45  am] 

.  BIUJNG  COOE  4310-96-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 

[Docket  No.  011109274-1301-02;  I.D. 
092002A] 

Fisheries  of  the  Northeastern  United 
States;  Scup  Fishery;  Commercial 
Quota  Harvested  for  Summer  Period 


—^ 


^v 


y 


North  Toe 
River 


Spruce  Pine 


N 


-♦- 


AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACnON:  Commercial  scup  quota 

harvested  for  summer  period. 

summary:  NMFS  announces  that  the 
scup  commercial  quota  available  in  the 
simuner  period  to  the  coastal  states  from 
Maine  to  North  Carolina  has  be^n 
harvested.  Federally  permitted 
conunercial  vessels  may  not  land  scup 
in  these  states  for  the  remainder  of  the 


2002  siunmer  quota  period  (through 
October  31,  2002).  Regulations 
governing  the  scup  fishery  require 
publication  of  this  notification  to  advise 
the  coastal  states  from  Maine  through 
North  Carolina  that  the  quota  has  been 
harvested  and  to  advise  Federal  vessel 
permit  holders  and  Federal  dealer 
permit  holders. 

DATES:  Effective  0001  hrs  local  time, 
October  5,  2002,  through  2400  hrs  local 
time,  October  31,  2002. 


FOR  FURTHER  INFORMATION  CONTACT: 

Richard  A.  Pearson,  Fishery  Policy 
Analyst.  (978)  281-9279. 

SUPPLEMENTARY  INFORMATION: 

Regulations  governing  the  scup  fishery 
are  found  at  50  CFR  part  648.  The 
regulations  require  annual  specification 
of  a  commercial  quota  that  is  allocated 
into  three  quota  periods.  The  simuner 
commercial  quota  (May  through 
October)  is  distributed  to  the  coastal 
states  from  Maine  through  North 
Carolina.  The  process  to  set  the  annual 
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commercial  quota  and  the  seasonal 
allocation  is  described  in  §  648.120. 

The  total  commercial  quota  for  scup 
for  the  2002  calendar  year  was  initially 
set  at  8,000,000  lb  (3,628,739  kg)  and 
then  adjusted  downward  to  7,834,522  lb 
(3,553,679  kg),  for  research  quota  set- 
asides  (66  FR  66351;  December  26, 
2001).  The  simuner  period  quota,  which 
is  equal  to  38.95  percent  of  the  annual 
commercial  quota,  was  3,051,546  lb 
(1,384,158  kg).  The  quota  allocation  was 
adjusted  downward  to  compensate  for 
2001  summer  period  landings  in  excess 
of  the  2001  summer  period  quota, 
consistent  with  the  procedures  in 
§  648.140.  The  final  adjusted  summer 
period  quota  was  set  at  2,556,595  lb 
(1,159,652  kg). 

Section  648.121  requires  the 
Administrator,  Northeast  Region,  NMFS 
(Regional  Administrator)  to  monitor  the 
commercial  scup  quota  for  each  quota 
period  and,  based  upon  dealer  reports, 
state  data,  and  other  available 
information,  to  determine  when  the 
commercial  quota  has  been  harvested. 
NMFS  is  required  to  publish 
notification  in  the  Federal  Register 
advising  and  notifying  federally 
permitted  commercial  vessels  and 
federally  permitted  dealers  that, 
effective  upon  a  specific  date,  the  scup 
commercial  quota  has  been  harvested. 
The  Regional  Administrator  has 
determined,  based  upon  dealer  reports 
and  other  available  information,  that  the 
scup  commercial  quota  for  the  2002 
summer  period  has  been  harvested. 

The  regulations  at  §  648.4(b)  provide 
that  Federal  scup  moratorium  permit 
holders  agree  as  a  condition  of  the 
permit  not  to  land  scup  in  any  state  after 
NMFS  has  published  a  notification  in 
the  Federal  Register  stating  that  the 
commercial  quota  for  the  period  has 
been  harvested  and  that  no  conunercial 
quota  for  scup  is  available.  Therefore, 
effective  0001  hours.  October  5,  2002, 
further  landings  of  scup  by  vessels 
holding  Federal  scup  moratorium 
permits  Eire  prohibited  through  October 
31 ,  2002.  The  Winter  II  period  for 
commercial  scup  harvest  will  open  on 
November  1,  2002.  Effective  0001  hoiurs, 
October  5,  2002,  federally  permitted 
dealers  are  also  advised  that  they  may 
not  purchase  scup  from  federally 
permitted  vessels  that  land  in  coastal 
states  from  Maine  through  North 
Carolina  for  the  remainder  of  the 
summer  period  (through  October  31, 
2002). 

Classification 

This  action  is  required  by  50  CFR  part 
648  and  is  exempt  from  review  under 
Executive  Order  12866. 


Authority:  16  U.S.C.  1801  et  seq. 

Dated:  September  20,  2002. 
Virginia  M.  Fay, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  02-24519  Filed  9-26-02;  8:45  am) 
BHJJNO  COOE  3S10-22-« 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  660 

[DockM  No.  020430101-2101-01;  I.D. 
082802D] 

FIshsries  Off  Wast  Coast  States  and  in 
the  Western  Pacific;  West  Coast 
Salmon  Fisheries;  Inssason  Action  11 
•  Adjustment  of  ttie  Recrsatlortal 
Fishery  from  the  U.S.-Canada  Border 
to  Cape  Falcon,  OR 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Adjustment;  request  for 

comments. 

summary:  NMFS  announces  that  the 
recreational  fishery  in  the  area  from  the 
U.S.-Canada  Border  to  Cape  Falcon,  OR 
was  modified  to  close  to  chinook 
retention  effective  Saturday,  August  10, 
2002,  in  the  Neah  Bay,  La  Push,  and 
Columbia  River  sub-areas.  The  three 
sub-areas  will  remain  open  through  the 
earlier  of  their  established  season  end 
dates  or  the  attainment  of  their 
respective  marked  coho  subarea  quotas. 
The  Westport  sub-area  reopened  as 
scheduled  on  August  11,  2002,  but  was 
modified  to  close  at  midnight  August 
15,  2002,  with  the  bag  limit  modified  to 
two  fish  per  day,  but  only  1  chinook, 
and  all  retained  coho  must  have  a 
healed  adipose  fin  clip.  The  chinook 
minimum  size  limit  continues  to  be  28 
inches  (71.1  cm)  total  length.  The 
Northwest  Regional  Administrator, 
NMFS  (Regional  Administrator), 
determined  that  available  catch  and 
effort  data  indicated  that  these 
management  measures  should  be 
implemented  to  provide  greater  access 
to  the  coho  quota.  This  action  was 
necessary  to  conform  to  the  2002 
management  goals. 

DATES:  Adjustment  in  the  area  from  the 
U.S.-Canada  Border  to  Cape  Falcon,  OR, 
effective  0001  hours  local  time  (l.t.), 
August  10,  2002,  through  2359  hours 
l.t.,  September  8,  2002,  for  the  Neah  Bay 
and  La  Push  sub-areas,  2359  hours  l.t., 
August  15,  2002  for  the  Westport  sub- 
area,  and  2359  hours  l.t.  September  30, 


2002,  for  the  Columbia  River  sub-area; 
or  until  modified  by  a  subsequent 
inseason,  which  will  be  published  in 
the  Federal  Register  for  the  west  coast 
salmon  fisheries,  or  until  the  effective 
date  of  the,2003  management  measures. 
Comments  will  be  accepted  through 
October  15,  2002. 

ADDRESSES:  Comments  on  these  actions 
must  be  mailed  to  D.  Robert  Lohn, 
Regional  Administrator,  Northwest 
Region,  NMFS,  NOAA,  7600  Sand  Point 
Way  N.E.,  Bldg.  1,  Seattle,  WA  98115- 
0070;  or  faxed  to  206-526-6376;  or  Rod 
Mclnnis,  Acting  Regional 
Administrator,  Southwest  Region, 
NMFS,  NOAA.  501  W.  Ocean  Blvd., 
Suite  4200.  Long  Beach,  CA  90802- 
4132;  or  faxed  to  562-980-4018. 
Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  the  Internet. 
Information  relevant  to  this  document  is 
available  for  public  review  during 
business  hours  at  the  Office  of  the 
Regional  Administrator,  Northwest 
Region,  NMFS. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  Wright,  206-526-6140. 
SUPPLEMENTARY  INFORMATION:  The 
Regional  Administrator  modified  the 
season  for  the  recreational  fishery  in  the 
area  from  the  U.S.-Canada  Border  to 
Cape  Falcon,  OR  to  close  to  chinook 
retention  effective  Saturday,  August  10. 
2002,  in  the  Neah  Bay,  La  Push,  and 
Columbia  River  sub-areas.  The  three 
sub-areas  will  remain  open  through  the 
earlier  of  their  established  season  end 
dates  or  the  attainment  of  their 
respective  marked  coho  subarea  quotas. 
The  Westport  sub-area  reopened  as 
scheduled  on  August  11,  2002,  but  was 
modified  to  close  at  midnight  August 
15,  2002.  with  the  bag  limit  modified  to 
two  fish  per  day.  but  only  1  chinook. 
and  all  retained  coho  required  to  have 
a  healed  adipose  fin  clip.  The  chinook 
minimum  size  limit  continues  to  be  28 
inches  (71.1  cm)  total  length. 
Information  provided  on  August  8. 
2002,  regarding  the  available  catch  and 
effort  data  indicated  that  these 
management  measures  should  be 
implemented  to  provide  greater  access 
to  the  coho  quota.  Modification  of 
fishing  seasons,  species  that  may  be 
caught,  and  bag  limits  are  authorized  by 
regulations  at  50  CFR  660.409(b)(l)(i). 
(ii).  and  (iii),  respectively- 

In  the  2002  annual  management 
measures  for  ocean  salmon  fisheries  (67 
FR  30616,  May  7,  2002),  NMFS 
announced  the  recreational  fishery  in 
the  area  from  the  U.S.-Canada  Border  to 
Cape  Falcon,  OR  would  have  an  overall 
chinook  quota  of  67.500  fish,  with  each 
of  its  four  sub-areas  having  a  chinook 
guideline.  The  sub-areas  were 
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announced  a?  follows:  the  U.S.-Canada 
Border  to  Cape  Alava,  WA  (Neah  Bay 
Area)  would  open  July  7,  2002,  through 
the  earlier  of  September  8,  2002,  or  a 
11,780  coho  subarea  quota,  with  a 
guideline  of  2,600  chinook;  Cape  Alava. 
WA  to  Queets  River  (La  Push  Area) 
would  open  July  7,  2002,  through  the 
earlier  of  September  8.  2002,  or  a  2,770 
coho  subarea  quota,  with  a  guideline  of 
1,600  chinook;  Queets  River  to 
Leadbetter  Point,  WA  (Westport  Area) 
would  open  June  30  through  the  earlier 
of  September  8,  2002  or  a  39.280  coho 
subarea  quota,  with  a  guideline  of 
32,000  chinook;  and  Leadbetter  Point, 
WA  to  Cape 

Falcon,  OR  (Columbia  River  Area) 
would  open  July  7.  2002.  through  earlier 
of  September  30.  2002,  or  55,700  coho 
subarea  quota,  with  a  guideline  of 
11.200  chinook. 

The  recreational  fishery  in  the  area 
from  the  U.S.-Canada  Border  to  Cape 
Falcon,  OR  was  modified  once  by 
inseason  action  (67  FR  52891,  August 
14,  2002).  The  fishery  was  modified  to 
establish  a  chinook  minimum  size  limit 
of  28  inches  (71.1  cm)  total  length  from 
the  U.S.-Canada  Border  to  Leadbetter 
Point,  WA,  and  26  inches  (66.0  cm)  total 
length  from  Leadbetter  Point,  WA  to 
Cape  Falcon.  OR  effective  July  21.  2002. 
Informatfon  provided  on  July  18,  2002, 
regarding  the  available  catch  and  effort 
data  indicated  that  modifying  the 
minimum  size  limit  of  24  inches  (61.0 
cm)  total  length  for  chinook  to  the 
adjusted  size  limits  should  be 
implemented  to  slow  the  catch  of 
chinook  and  provide  greater  access  to 
the  coho  quota.  These  modifications  to 
the  fishing  season  were  adopted  to 
avoid  closing  the  fishery  early  due  to 
reaching  the  chinook  quota,  thus 
precluding  the  opportunity  to  catch 
available  marked  hatchery  coho  salmon 
that  typically  show  up  in  greater 
numbers  later  in  the  season. 

On  August  8,  2002,  the  Regional 
Administrator  consulted  with 
representatives  of  the  Pacific  Fishery 
Management  Council,  Washington 
Department  of  Fish  and  Wildlife,  and 
Oregon  Department  of  Fish  and  Wildlife 
by  conference  call.  Information  related 
to  catch  to  date,  the  chinook  and  coho 
catch  rates,  and  effort  data  indicated 


that  it  was  likely  that  the  chinook  quota 
would  be  reached  prematurely, 
potentially  foreclosing  opportunity  of 
fishers  to  harvest  onarked  coho  which 
arrive  in  greater  numbers  later  in  the 
season.  As  a  result,  the  states  of 
Washington  and  Oregon  recommended, 
and  the  Regional  Administrator 
concurred,  that  the  recreational  fishery 
in  the  area  from  the  U.S.-Canada  Border 
to  Cape  Falcon,  OR  needed  modification 
to  allow  fishermen  to  access  the 
available  marked  coho  left  in  the  four 
sub-area  quotas.  Effective  Saturday, 
August  10,  2002,  the  Neah  Bay,  La  Push, 
and  Columbia  River  sub-areas  were 
closed  to  chinook  retention,  with  the 
three  sub-areas  remaining  open  until  the 
attainment  of  their  respective  marked 
coho  subarea  quotas  or  the  established 
season  end  dates,  whichever  is  earlier. 
The  Westport  sub-area  reopened  as 
scheduled  on  August  11,  2002,  but  was 
modified  to  close  at  midnight  August 
15,  2002,  with  the  bag  limit  modified  to 
two  fish  per  day,  but  only  1  chinook, 
and  all  retained  coho  required  to  have 
a  healed  adipose  fin  clip.  The  chinook 
minimum  size  limit  continues  to  be  28 
inches  (71.1  cm)  total  length.  All  other- 
restrictions  that  apply  to  this  fishery 
remain  in  effect  as  aimounced  in  the 
2002  annual  management  measures.  In 
addition,  the  parties  agreed  to 
reevaluate  the  fishery  on  August  15, 
2002,  and  assess  the  possibility  of 
further  openers. 

The  Regional  Administrator 
determined  that  the  best  available 
information  indicated  that  the  catch  and 
effort  data,  and  projections,  supported 
the  above  inseason  action  recommended 
by  the  states.  The  states  manage  the 
fisheries  in  state  waters  adjacent  to  the 
areas  of  the  U.S.  exclusive  economic 
zone  in  accordance  with  this  Federal 
action.  As  provided  by  the  inseason 
notice  procedures  of  50  CFR  660.411, 
actual  notice  to  fishers  of  the  above 
described  action  was  given  prior  to  the 
effective  date  by  telephone  hotline 
number  206-526-6667  and  800-662- 
9825,  and  by  U.S.  Coast  Guard  Notice  to 
Mariners  broadcasts  on  Channel  16 
VHF-FM  and  2182  kHz. 

This  action  does  not  apply  to  other 
fisheries  that  may  be  operating  in  other 
areas. 


Classification 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (AA),  finds  that  good 
cause  exists  for  this  notification  to  be 
issued  without  affording  prior  notice 
and  opportimity  for  public  comment 
under  5  U.S.C.  553{b)(B),  or  delaying  the 
effectiveness  of  this  rule  for  30  days 
under  5  U.S.C.  553(d)(3),  because  prior 
notice  and  opportunity  for  public 
comment  and  delay  in  effectiveness  of 
this  rule  is  impracticable  and  contrary 
to  the  public  interest.  As  previously 
noted,  actual  notice  of  this  action  is 
provided  to  fishers  through  telephone 
hotline  and  radio  notification.  This 
action  complies  with  the  requirements 
of  the  annual  management  measures  for 
ocean  salmon  fisheries  (67  FR  30616, 
May  7,  2002)  and  the  West  Coast 
Salmon  Plan.  Prior  notice  and 
opportunity  for  public  comment  is 
impracticable  because  NMFS  and  the 
state  agencies  have  insufficient  time  to 
provide  for  prior  notice  and  the 
opportimity  for  public  comment 
between  the  time  the  fishery  catch  and 
effort  data  are  collected  to  determine  the 
extent  of  the  fisheries,  and  the  time  the 
limits  to  which  the  fishery  must  be 
adjusted  to  reduce  harvest  rates  in  the 
fishery  must  be  in  place.  Moreover,  such 
prior  notice  and  the  opportunity  for 
public  conunent  is  contrary  to  the 
public  interest  because  it  does  not  allow 
conunercial  fishermen  appropriately 
controlled  access  to  the  available  fish  at 
the  time  they  are  available. 

The  AA  finds  good  cause  to  waive  the 
30-day  delay  in  effectiveness  required 
under  5  U.S.C.  553(d)(3).  A  delay  in 
effectiveness  of  this  action  would  not 
allow  conunercial  fishermen 
appropriately  controlled  access  to  the 
available  fish  at  the  time  they  are 
available. 

This  action  is  authorized  by  50  CFR 
660.409  and  660.411  and  is  exempt  frtim 
review  under  Executive  Order  12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  September  19,  2002 

Virgiiiia  M.  Fay 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 

(FR  Doc.  02-24372  Filed  9-26-02;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  ttiese  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  ttie  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Dockat  No.  97-ANE-06-AO] 

RiN  2120-AA64 

Airworthiness  Directives;  McCauley 
Propeller  Systems  lAIOSn'CM  Series 
Propellers 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  proposes  to 
supersede  an  existing  airworthiness 
directive  (AD),  applicable  to  McCauley 
Propeller  Systems  1A103/TCM  series 
propellers.  That  AD  currently  requires 
an  initial  inspection  for  cracks  in  the 
propeller  hub  in  accordance  with  a  dye 
penetrant  inspection  procedure, 
replacement  of  propellers  with  cracks 
that  do  not  meet  acceptable  limits^ 
rework  of  propellers  with  cracks  that 
meet  acceptable  limits,  and  repetitive 
inspections  of  all  affected  propellers. 
This  proposal  would  allow  additional 
rework  operations  to  be  performed  at 
more  than  one  bolt  hole  location.  This 
proposal  is  prompted  by  the  need  to 
clarify  the  requirement  to  use  a  steel 
backing  plate  and  Mylar  gasket  diuing 
installation  of  the  propeller,  and  to  relax 
the  replacement  requirements.  The 
actions  specified  in  the  proposed  AD  are 
intended  to  prevent  propeller  separation 
due  to  hub  fatigue  cracldng,  which  can 
result  in  loss  of  control  of  the  airplane. 
DATES:  Comments  must  be  received  by 
November  26,  2002. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Coimsel, 
Attention:  Rules  Docket  No.-ST-ANE- 
06-AD,  12  New  England  Executive  Park, 
Burlington,  MA  01803-5299.  Comments 
may  be  inspected  at  this  location,  by 
appointment,  between  8:00  a.m.  and 


4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  Comments  may 
also  be  sent  via  the  Internet  using  the 
following  address:  "9-ane- 
adcomment@faa.gov."  Comments  sent 
via  the  Internet  must  contain  the  docket 
number  in  the  subject  line. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
McCauley  Propeller  Systems,  3535 
McCauley  Drive,  P.O.  Drawer  5053, 
Vandalia,  OH  45377-5053;  telephone: 
937-890-5246;  fax:  937-890-6001.  This 
information  may  be  examined,  by 
appointment,  at  the  FAA,  New  England 
Region,  Office  of  the  Regional  Counsel, 
12  New  England  Executive  Park, 
Burlington,  MA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Timothy  Smyth,  Aerospace  Engineer, 
Chicago  Aircraft  Certification  Office, 
FAA,  Small  Airplane  Directorate,  2350 
East  Devon  Avenue,  Room  323,  Des 
Plaines,  IL  60018;  telephone:  (847)  294- 
7132;  fax:  (847)  294-7834. 
SUPPlfMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
Ihey  may  desire.  Commiinications 
should  identify  the  Rules  Docket 
nimiber  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
enviromnental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
sununarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Conunenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-ANE-06-AD."  The 


postcard  will  be  date  stamped  and 
retiuned  to  the  commenter. 

AvailabUityofNPRM's 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  97-ANE-06-AD,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299. 

Discussion 

On  March  11, 1997,  the  Federal     . 
Aviation  Administration  (FAA)  issued 
airworthiness  directive  (AD)  97-06-16, 
Amendment  39-9973  (62  FR  16064, 
April  4, 1997),  to  require  an  initial 
inspection  for  cracks  in  the  propeller 
hub  using  a  dye  penetrant  inspection 
procedure,  replacement  of  propellers 
with  cracks  that  do  not  meet  acceptable 
limits,  rework  of  propellers  with  cracks 
that  meet  acceptable  limits,  and 
repetitive  inspections  of  all  affected 
propellers.  That  action  was  prompted  by 
the  propeller  manufactiirer's 
development  of  a  dye  penetrant 
inspection  procedure  that  will  more 
accurately  detect  cracking.  The 
requirements  of  that  AD  are  intended  to' 
prevent  propeller  separation  due  to  hub 
fatigue  cracking,  which  can  result  in 
loss  of  control  of  the  airplane. 

Events  Since  the  Issuing  of  AD  97-06- 
16 

Since  AD  97-06-16  was  issued,  the 
propeller  manufacturer  has  issued  a 
revised  service  bulletin  that 
recommends  changing  the  requirement 
to  remove  and  replace  a  previously 
reworked  propeller,  if  there  is  a  crack  at 
another  bolt  hole.  The  revised  service 
bulletin  now  allows  for  additional 
rework  on  some  propellers  that  have 
already  undergone  rework.  Also,  the 
revised  service  bulletin  now  requires 
painting  the  propeller  hub  before 
installation  of  the  propeller.  This  AD 
would  incorporate  the  revised  service 
bulletin. 

In  addition,  the  FAA  received 
comments  to  the  current  AD  that  was 
issued  as  a  final  rule,  request  for 
comments.  One  comment  points  out 
that  the  AD  does  not  explicitly  require 
installation  of  the  propeller  in 
accordance  with  the  service  bulletin, 
which  calls  for  installation  of  a  steel 
backing  plate  and  Mylar  gasket  when 
the  propeller  is  installed.  Since  the  FAA 
intended  that  the  propeller  be 
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reinstalled  with  the  steel  backing  plate 
and  Mylar  gasket,  this  proposal  would 
include  an  explicit  requirement  to 
install  the  propeller  in  accordance  with 
the  revised  service  bulletin. 

Also,  one  othw  comment  asks  if  the 
term  "3,000  or  more  hours  time-in- 
service"  in  the  AD  has  the  same 
meaning  as  the  term  "3,000  hours  or 
more  total  time  in  service"  as  used  in 
the  service  bulletin.  The  FAA  believes 
that  the  two  terms  are  synonymous,  and, 
therefore^  no  changes  to  the  term  used 
in  the  AI)\re  proposed.  Even  if  there 
were  a  difference,  however,  the 
compliance  time  specified  in  the  AD 
would  take  precedence  over  any 
compliance  time  stated  in  the  service 
bulletin. 

Maniifactuier's  Service  Information 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  McCauley 
Propeller  Systems  Alert  Service  Bulletin 
(ASB)  221C,  dated  September  7, 1999, 
that  describes  procedures  for  dye 
penetrant  inspections  and  rework  of 
affected  propellers.  ASB  221C  also 
provides  procedures  for  installation  of 
the  propeller  using  a  steel  backing  plate 
and  Mylar  gasket. 

FAA's  Determination  of  an  Unsafie 
Condition  and  Proposed  Actions 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  propellers  of  this  same 
type  design,  this  proposal  would 
supersede  AD  97-06-16  to  require: 

•  An  initial  inspection  for  cracks  in 
the  propeller  hub  in  accordance  with  a 
dye  penetrant  inspection  procedure. 

•  Replacement  of  propellers  with 
cracks  that  do  not  meet  acceptable 
limits. 

•  Rework  of  propellers  with  cracks 
that  meet  acceptable  limits. 

•  Painting  of  the  propeller  hub  before 
installation  of  the  propeller 

•  Repetitive  inspections  of  all 
affected  propellers. 

•  Installation  of  a  steel  backing  plate 
and  Mylar  gasket  during  installation  of 
the  propeller. 

The  actions  would  be  required  to  be 
done  in  accordance  with  the  service 
bulletin  described  previously. 

Economic  Analysis 

There  are  approximately  6,100 
propellers  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
approximately  3,000  propellers  installed 
on  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD.  The  FAA 
also  estimates  that  it  would  take 
approximately  3  work  hours  per 
propeller  to  perform  the  proposed 
actions,  and  that  the  average  labor  rate 


is  $60  per  work  hour.  Required  parts 
would  cost  approximately  $17  per 
propeller.  Based  on  these  figures,  the 
total  cost  of  the  proposed  AD  to  U.S. 
operators  is  estimated  to  be  $591,000 
per  year. 

Regulatory  Analysis 

This  proposed  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132,  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  proposed  rule. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866^  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  cm  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amenctod] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-9973,  (62  FR 
16064,  April  4, 1997),  and  by  adding  a 
new  airworthiness  directive: 

McCauley  Propeller  Systems:  Docket  No.  97- 
ANE-0&-AD.  Supersedes  AD  97-06-16, 
Amendment  39-9973. 

Applicability 

This  airworthiness  directive  (AD)  is 
applicable  to  McCauley  Propeller  Systems 


1A103/TCM  series  propellers^with  numeric 
serial  numbers  770001  through  777390;  and 
propellers  with  alphanumeric  serial  numbers 
BCOOl  up  to,  but  not  including  KCOOl.  These 
propellers  are  installed  on  but  not  limited  to 
Cessna  152, Cessna  A152,  Reims  F152,  and 
Reims  FA152  series  airplanes.  All 
alphanumeric  serial  number  propellers 
beginning  with  the  letters  "B"  tlm)ugh  "J" 
are  affected  by  this  AD. 

Note  1:  This  AD  applies  to  each  propeller 
identified  in  the  preceding  applicability 
provision,  regarcUess  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
propellers  that  haVe  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance 

Compliance  with  this  AD  is  required  as 
indicated  below,  unless  already  done. 

To  prevent  propeller  separation  due  to  hub 
fatigue  cracking,  which  can  result  in  loss  of 
control  of  the  airplane,  do  the  following: 

Inspection  and  Rework  Requirements 

(a)  Inspect  propellers,  rework  or  replace 
with  a  serviceable  propeller,  as  necessary, 
and  install  in  accordance  with  Sections  □,  m, 
rV,  and  V  of  McCauley  Propeller  Systems 
Alert  Service  Bulletin  (ASB)  No.  22lC,  dated 
September  7, 1999,  as  follows: 

(1)  For  propellers  with  3,000  or  more  hours 
time-in-service  (TIS),  or  unknown  TIS,  on  the 
effective  date  of  this  AD,  as  follows: 

(i)  If  not  already  done,  perform  an  initial 
dye  penetrant  inspection  in  accordance  with 
Section  II  of  the  ASB  before  further  flight. 

(ii)  Thereafter,  perform  repetitive  dye 
penetrant  inspections  in  accordance  with 
Section  IV  of  the  AS&at  intervals  not  to 
exceed  800  hours  TIS,  or  12  calendar  months 
since  last  dye  penetrant  inspection, 
whichever  occurs  first. 

(iii)  If  cracks  are  discovered  that  are  not 
within  the  rework  limits  described  in  Section 
ni  of  the  ASB,  before  further  flight  remove 
the  propeller  from  service  and  replace  with 
a  serviceable  propeller. 

(iv)  If  cracks  are  discovered  that  are  within 
the  rework  limits  described  in  Section  III  of 
the  ASB,  before  further  flight  rework  the 
propeller  in  accordance  with  Section  in  of 
the  ASB,  and  resume  inspecting  repetitively 
in  accordance  with  paragraph  (a)(l)(ii)  of  this 
AD. 

(2)  For  propellers  with  less  than  3,000 
hours  TIS  on  the  effective  date  of  this  AD, 
upon  accumulating  3,000  hours  TIS  perform 
the  steps  required  by  paragraph  (a)(l)(i) 
through  (a)(l)(iv)  of  this  AD. 

(b)  Faint  camber  side  of  the  propeller  in 
accordance  with  Section  II  or  Section  in  of 
the  ASB. 

(c)  Install  propeller  in  accordance  with 
Section  V  of  the  ASB. 
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Alternative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Chicago 
Aircraft  Certification  Office  (CHIACO). 
Operators  must  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  CHIACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  CHIACO. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  done. 

Issued  in  Burlington,  Massachusetts,  on 
September  18,  2002. 

Francis  A.  Favara. 

Acting  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  02-24544  Filed  9-26-02;  8:45  am) 

BtLUNG  CODE  491(>-1»-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  02-AEA-13] 

Establisliment  of  Class  D  Airspace; 
Griffiss  Airpark,  Roma,  NY 

agency:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  action  proposes  to 
establish  Class  D  airspace  at  Griffiss 
Airfield  (RME),  Rome,  NY.  The 
commissioning  of  an  Airport  Traffic 
Contit)l  Tower  (ATCT)  to  serve  flights 
operating  at  Griffiss  Airpark  and  to 
accommodate  flights  operating  under 
Instrument  Flight  Rules  (IFR)  makes  this 
action  necessary.  Controlled  airspace 
extending  upward  firom  the  surface  is 
needed  to  contain  aircraft  operations  at 
the  airport.  The  area  would  be  depicted 
on  aeronautical  charts  for  pilot 
reference. 

DATES:  Comments  must  be  received  on 
or  before  October  28,  2002. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
Airspace  Branch.  AEA-520.  Docket  No. 
02-AEA-13,  FAA  Eastern  Region,  1 
Aviation  Plaza,  Jamaica,  NY,  11434- 
4809. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
AEA-7.  FAA  Eastern  Region.  1  Aviation 
Plaza.  Jamaica,  NY,  11434-4809. 


An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Airspace  Branch,  AEA-520,  FAA 
Eastern  Region,  1  Aviation  Plaza, 
Jamaica,  NY,  11434-4809. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Francis  T.  Jordan.  Jr.,  Airspace 
Specialist,  Airspace  Branch,  AEA-520 
FAA  Eastern  Region.  1  Aviation  Plaza. 
Jamaica.  NY,  11434-4809:  telephone: 
(718) 553-4521. 

SUPPt.EMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy-related  aspects  of  the 
proposal.  Communications  should 
identify  the  airspace  docket  number  and 
be  submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  action  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No,  02- 
AEA-13".  The  postcard  will  be  date/ 
time  stamped  and  retiuned  to  the 
commenter.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  before 
taking  action  on  the  proposed  rule.  The 
proposal  contained  in  this  action  may 
be  changed  in  light  of  comments 
received.  All  comments  submitted  will 
be  available  for  examination  in  the 
Rules  Docket  closing  both  before  and 
after  the  closing  date  for  comments.  A 
report  summarizing  each  substantive 
public  contact  with  the  FAA  persotmel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  )*roposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Office  of 
the  Regional  Counsel,  AEA-7,  FAA 
Eastern  Region,  1  Aviation  Plaza, 
Jamaica,  NY,  11434-4809. 
Communications  must  identify  the 
docket  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRMs  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2 A.  which  describes  the  application 
procedure. 


The  Proposal 

The  FAA  is  considering  an 
amendment  to  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  to 
establish  Class  D  airspace  area  at  Griffiss 
Airpark,  Rome,  NY.  The  commissioning 
of  an  Airport  Traffic  Control  Tower  to 
serve  the  airport  and  control  flights 
operating  IFR  to  and  from  the  airport 
makes  this  action  necessary.  Controlled 
airspace  extending  upward  from  the 
surface  is  needed  to  accommodate  the 
airport  traffic  and  IFR  operations.  Class 
D  airspace  designations  for  airspace 
areas  extending  upward  from  the 
surface  of  the  eartii  are  published  in 
Paragraph  5000  of  FAA  Order  7400.9J. 
dated  August  31.  2001,  and  effective 
September  16,  2001,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  D  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procediu«s  (44 
FR  1 1 034 ;  February  26 .  1 979) ;  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  would  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule 
would  not  have  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  Part  71  as 
follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103.  40113, 
40120:  EO  10854.  24  FR9565.  3  CFR.  1959- 
1963  Comp..  p.  389. 


171.1    [An 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9J.  Airspace 
Designations  and  Reporting  Points. 


61046  Federal  Register / Vol.  67.  No.  188 /Friday,  September  27,  2002 / Proposed  Rules 


dated  August  31.  2001  and  effective 
September  16,  2001,  is  amended  as 
follows: 


Paragraph  5000    Class  D  airspace  areas 
extending  upward  from  the  surface  of  the 
earth. 


AEANYD    Rome.  NY  (NEW] 

Griffiss  Airpark,  Rome.  NY 
(Ut.  43°14'02'N.  long.  75°24'25"W.) 
Oneida  County  Airport,  Utica,  NY 
(Ut.  43''08'43'TM.  long.  75°23'02"W.) 

That  airspace  extending  upward  from  the 
surface  to  and  including  3,200  feet  MSL 
within  a  4-mile  radius  of  Griffiss  Airpark 
excluding  the  portion  within  the  4.2-mile 
radius  of  Oneida  County  Airport  Class  D 
airspace  area.  This  Class  D  airspace  area  is 
effective  during  the  specific  dates  and  times 
established  in  advance  by  Notice  to  Airmen. 
The  effective  date  and  time  will  thereafter  be 
continuously  published  in  the  Airport/ 
Facility  Directory. 


Issued  in  Jamaica,  New  York  on  September 
5.  2002. 
F.O.  Hatfield, 

Manager.  Air  Traffic  Division,  Eastern  Region. 
[FR  Doc.  02-24128  Filed  9-26-02;  8:45  am) 
■IXMG  COM  4910-1MI 


History 

Federal  Register  Document  02-21136 
published  on  Wednesday,  August  28, 
2002  (67  FR  55180),  proposed  to  modify 
Class  D,  Class  E2,  and  ZE5  Airspace  at 
Knob  Noster,  Whiteman  AFB,  MO.  Class 
E5  Airspace  was  incorrectly  labeled  as 
Class  E2  Airspace  thereby  proposing 
two  conflicting  legal  descriptions  of 
Class  E2  Airspace  and  omitting  any 
legal  description  of  Class  E5  Airspace. 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  error  for 
the  proposed  Class  E5  Airspace 
misidentified  as  Class  E2  Airspace, 
Knob  Noster,  Whiteman  AFB,  MO,  as 
published  in  the  Federal  Register 
Wednesday,  August  28,  2002  (67  FR 
55180)  (FR  Doc.  01-21136),  is  corrected 
as  follows: 

§71.1    [Corractsd] 

On  page  55181,  Colvimn  3,  first  line, 
correct  the  heading  "ACE  MO  E2  Knob 
Noster,  MO"  to  read  "ACE  MO  E5  Knob 
Noster,  MO". 

Issued  in  Kansas  City,  MO,  on  September 
3.  2002. 

Herman  ).  Lyons,  Ir., 

Manager,  Air  Traffic  Division,  Central  Region. 
[FR  Doc.  02-23827  Filed  9-2&-02;  8:45  am) 
BUJNG  CODE  4S10-13-M 


DEPARTMENT  OF  TRANSPORTATION      DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration  Federal  Aviation  Administration 


14  CFR  Part  71  ' 

[Airspace  Docket  No.  02-ACE-7] 

Proposed  Modification  of  Class  D 
Airspace;  Knot  Nostsr,  Whiteman  AFB, 
MO;  and  modification  of  Ciaas  E 
Airspace;  Knob  Noster,  Whiteman 
AFB,  MO;  Correction 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking; 
correction. 

summary:  This  action  corrects  an  error 
in  the  airspace  classification  of  a  notice 
of  proposed  rulemaking  that  was 
published  in  the  Federal  Register  on 
Wednesday.  August  28,  2002  (67  FR 
55180).  The  proposal  was  to  modify 
Class  D  and  Class  E  airspace  at  Knob 
Noster,  Whiteman  AFB.  MO. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brenda  Mumper,  Air  Traffic  Division, 
Airspace  Branch.  ACE-520A.  DOT 
Regional  Headquarters  Building,  Federal 
Aviation  Administration,  901  Locust, 
Kansas  City,  MO  64106;  telephone: 
(816) 329-2524.  -^ 

SUPPLEMENTARY  INFORMATION: 


14  CFR  Part  71 

[Airspace  Doclwt  No.  02-AAL-6] 

Proposed  Revision  of  Class  E 
Airspace;  Point  Hope,  AK 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  action  proposes  to  revise 
Class  E  airspace  at  Point  Hope.  AK.  Two 
new  Standard  Instnmient  Approach 
Procedures  (SLAP)  are  being  established 
for  the  Point  Hope  Airport.  In  addition, 
the  Non  Directional  Beacon  (NDB) 
Runway  1  and  NDB  Rimway  19  SIAPs 
are  being  amended.  The  existing  Class  E 
airspace  at  Point  Hope  is  insufficient  to 
contain  aircraft  executing  the  new  and 
revised  SIAPs  and  thus  needs  to  be 
increased.  Adoption  of  this  proposal 
would  result  in  the  addition  and 
revision  of  Class  E  airspace  at  Point 
Hope.  AK. 

DATES:  Comments  must  be  received  on 
or  before  November  12.  2002. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager. 
Operations  Branch.  AAL-530.  Docket 


No.  02-AAL-6.  Federal  Aviation 
Administration.  222  West  7th  Avenue, 
Box  14.  Anchorage,  AK  99513-7587. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel  for 
the  Alaskan  Region  at  the  same  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Office  of  the  Manager.  Operations 
Branch.  Air  Traffic  Division,  at  the 
address  shown  above  and  on  the 
Internet  at  Alaskan  Region's  home  page 
at  http://www.alaska.faa.gov/at  or  at 
address  http://162.58.28.4l/at. 
FOR  FURTHER  INFORMATION  CONTACT: 
Derril  Bergt.  AAL-538,  Federal  Aviation 
Administration.  222  West  7th  Avenue. 
Box  14,  Anchorage,  AK  99513-7587; 
telephone  number  (907)  271-2796;  fax: 
(907)  271-2850;  e-mail: 
DeTTU.CTR.Bergt@faa.gov.  Internet 
address:  http://www.alaska.faa.gov/at  or 
at  address  http://162.58.28.4l/at. 
SUPPtfMENTARY  INFORMATION: 

Cominents  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  action  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  02- 
AAL-6."  The  postcard  will  be  date/time 
stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  nde.  The  proposal  contained 
in  this  action  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Operations  Branch. 
Air  Traffic  Division.  Federal  Aviation 
Administration.  222  West  7th  Avenue. 
Box  14.  Anchorage.  AK.  both  before  and 
after  the  closing  date  for  comments.  A 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket. 
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Availability  of  Notice  of  Proposed 
Rulemaking's  (NPRM's) 

An  electronic  copy  of  this  docimient 
may  be  downloaded,  using  a  modem 
and  suitable  communications  software. 
bom  the  FAA  regulations  section  of  the 
Fedworld  electronic  bidletin  board 
service  (telephone:  703-321-3339)  or 
the  Federal  Register's  electronic 
bidletin  board  service  (telephone:  202- 
512-1661). 

Internet  users  may  reach  the 
Government  Printii^  Office's  Web  page 
for  access  to  recenUy  published 
rulemaking  documents  at  http:// 
www.access.gpo.gov/su_docs/aces/ 
acesl40.html. 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Operations  Branch.  AAL-530.  Federal 
Aviation  Administration.  222  West  7th 
Avenue,  Box  14,  Anchorage,  AK  99513- 
7587.  Communications  must  identify 
the  docket  number  of  this  NPRM. 
Persons  interested  in  being  placed  on  a 
mailing  list  for  future  NPRM's  should 
contact  the  individual(s)  identified  in 
the  FOR  FURTHER  MFORMATION  CONTACT 
section. 

The  Proposal 

The  FAA  proposes  to  amend  14  CFR 
part  71  by  revising  Class  E  airspace  at 
Point  Hope,  AK.  Tlie  intended  effect  of 
this  proposal  is  to  extend  that  Class  E 
controlled  airspace  above  1,200  feet  to 
enable  IFR  operations  at  Point  Hope,  AK 
to  be  contained  within  controlled 
airspace. 

The  FAA  Instrument  Flight 
Procedures  Production  and 
Maintenance  Branch  has  developed  two 
new  SIAPs  for  the  Point  Hope  Airport 
The  new  approaches  are  (1)  Area 
Navigation  (Goblal  Positioning  System) 
(RNAV  GPS)  Runway  1,  origiMl;  and  (2) 
RNAV  (GPS)  Runway  19.  original.  In 
addition,  two  SIAPs  are  being  amended: 
(1)  The  Non-directional  Radio  Beacon/ 
Distance  Measuring  Equipment  (NDB) 
or  GPS  Runway  1  approach  will  become 
the  NDB  Runway  1  approach,  and  (2) 
the  NDB  or  GPS  Rimway  19  approach 
will  become  the  NDB  Runway  19 
approach.  Navigation  intersections  on 
existing  airways  have  also  been  created 
to  initiate  transitions  to  the  new  SIAPs. 
The  transitions  require  more  airspace 
than  currently  exists  to  contain 
Instrument  Flight  Rules  (IFR)  aircraft. 

That  airspace  currently  extending 
upward  bom  700  feet  above  the  surface 
within  a  6.4  mile  radius  (with 
e^hensions)  of  the  Point  Hope  Airport 
will  not  be  affected  by  this  action.  That 
airspace  extending  upward  from  1.200 
feet  above  the  surface  will  be  revised 
and  expanded  if  this  action  is  taken. 


The  area  would  be  depicted  on 
aeronautical  charts  for  pilot  reference. 
The  coordinates  for  this  airspace  docket 
are  based  on  North  American  Datiun  83. 
The  Class  E  airspace  areas  extending 
upward  from  700  feet  or  more  above  the 
siuface  of  the  earth  are  published  in 
paragraph  6005  in  FAA  Order  7400.9J, 
Airspace  Designations  and  Reporting 
Points,  dated  August  31.  2001.  and 
effective  September  16.  2001.  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designations 
listed  in  this  document  woidd  be 
pubUshed  subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore — (1)  is  not  a  "significant 
regulatory  action"  imder  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26. 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regidatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Fait  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
foUows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AmWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Autliority:  49  U.S.C.  106(g),  40103, 40113. 
40120;  E.O.  10854.  24  FR  9565.  3  CFR.  1959- 
1963  Comp.,  p.  389. 

f71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9J.  Airspace 
Designations  and  Reporting  Points, 
dated  August  31.  2001.  and  effective 
September  16,  2001.  is  amended  as 
foUows: 


Paragraph  8005    Class  E  airspace  extending 
upward  from  700  feet  or  more  above  the 
surface  of  the  earth. 


AALAKES    Point  Hope,  AK—(KEVISEDI 

Point  Hope  Airport.  AK 

(Lat.  68°20'56'  N.,  long.  166''47'58'  W.) 

Point  Hope  NDB 

(Ut.  68''20'41'N..  long.  166''47'5r  W.) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.4-mile 
radius  of  the  Point  Hope  Airport  and  within 
3  miles  each  side  of  the  207°  bearing  of  the 
Point  Hope  NDB  extending  from  the  6.4-mile 
radius  to  10.3  miles  southwest  of  the  airport 
and  within  3  miles  either  side  of  the  Point 
Hope  NDB  017°  bearing  extending  from  the 
6.4-mile  radius  to  9.9  miles  northeast  of  the 
airport:  and  that  airspace  extending  upward 
from  1,200  feet  above  the  surfece  within  lat. 
68''45'00'  N,  long.  166°00'00'  W;  to  laL 
68''15'00'  N,  long.  165°53'00"  W;  to  lat. 
67°55'00'  N,  long.  166°03'00'  W;  to  lat. 
68°01'30'  N,  long.  lez-^as'OO'  W;  to  lat. 
68°45'00'  N,  long.  166°52'30'  W,  to  the  point 
of  beginning. 


Issued  in  Anchorage,  AK,  on  September  18, 
2002. 

Stephen  P.  Creamer, 

Assistant  Manager,  Air  Traffic  Division,   ' 
Alaskan  Reffon. 

[FR  Doc.  02-24452  Filed  9-26-02;  8:45  am] 

■LLMQ  COM  4S10-1S-P 


DEPARTMENT  OF  COMMERCE 
Bureau  of  Induslry  and  Security 

ISCFRCtM^MwYN 

[Docket  No.  02072517»-21 78-01] 

Effecta  of  Foreign  Poliq^-Baaed  Export 
vomrow 

agency:  Bureau  of  Industry  and 
Seciuity,  Commerce. 
ACnON:  Request  for  comments  on 
foreign  policy-based  export  controls. 

summary:  The  Bureau  of  hidustiy  and 
Security  is  reviewing  the  foreign  policy- 
based  export  controls  in  the  Export 
Administration  Regulations  to 
determine  whether  they  should  be 
modified,  rescinded,  or  extended.  To 
help  make  these  determinations,  BIS  is 
seeking  public  comments  on  how 
existing  foreign  policy-based  export 
controls  have  affected  exporters  and  the 
general  public. 

DATES:  Comments  must  be  received  by 
November  29,  2002. 
ADDRESSES:  Written  comments  (three 
copies)  should  be  sent  to  Sheila 
Quarterman.  Regulatory  Policy  Division, 
Office  of  Exporter  Services.  Bureau  of 
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Industry  and  Security.  Department  of 
Commerce,  P.O.  Box  273,  Washington. 
DC  20044.  Comments  may  also  be  e- 
mailed  to  Brian  Nilsson,  Office  of 
Strategic  Trade  and  Foreign  Policy 
Controls,  at  BNilsson@bis.doc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  Joan 
Roberts,  Director,  Foreign  Policy 
Controls  Division,  Office  of  Strategic 
Trade  and  Foreign  Policy  Controls, 
Bureau  of  Industry  and  Security; 
Telephone:  (202)  482-5400.  Copies  of 
the  current  Annual  Foreign  Policy 
Report  to  the  Congress  are  available  at 
www.  bxa .  doc.gov/press/2002/ 
ForeignPolicyReport02 /Default. htm. 

Copies  may  also  be  requested  by 
calling  the  Office  of  Strategic  Trade  and 
Foreign  Policy  Controls. 
SUPPLEMENTARY  INFORMATION:  The 
current  foreign  policy-based  export 
controls  maintained  by  the  Bureau  of 
Industry  and  Security  (BIS)  are  set  forth 
in  the  Export  Administration 
Regulations  (EAR),  parts  742  (Commerce 
Control  List  Based  Controls),  744  (End- 
User  and  End-Use  Based  Controls),  and 
746  (Embargoes  and  Special  Country 
Controls).  These  controls  apply  to:  high 
performance  computers  (§  742.12); 
significant  items  (SI):  hot  section 
technology  for  the  development, 
production,  or  overhaul  of  commercial 
aircraft  engines,  components,  and 
systems  (§  742.14);  encryption  items 
(§  742.15  and  §  744.9);  crime  control  and 
detection  commodities  (§  742.7); 
specially  designed  implements  of 
torture  (§  742.11);  regional  stability 
commodities  and  equipment  (§  742.6); 
equipment  and  related  technical  data 
used  in  the  design,  development, 
production,  or  use  of  missiles  (§  742.5 
and  §  744.3);  chemical  precursors  and 
biological  agents,  associated  equipment, 
technical  data,  and  software  related  to 
the  production  of  chemical  and 
biological  agents  (§  742.2  and  §  744.4); 
activities  of  U.S.  persons  in  transactions 
related  to  missile  technology  or 
chemical  or  biological  weapons 
proliferation  in  named  countries 
(§  744.6);  nuclear  propulsion  (§  744.5); 
aircraft  and  vessels  (§  744.7);  embargoed 
countries  (part  746);  countries 
designated  as  supporters  of  acts  of 
international  terrorism  (§§  742.8,  742.9. 
742.10.  742.19,  746.2,  746.3,  and  746.7); 
-  and,  Ubya  (§§  744.8  and  746.4). 
Attention  is  also  given  in  this  context  to 
the  controls  on  nuclear-related 
commodities  and  technology  (§§  742.3 
and  744.2),  which  are,  in  part, 
implemented  under  section  309(c)  of  the 
Nuclear  Non  Proliferation  Act. 

Under  the  provisions  of  section  6  of 
the  Export  Administration  Act  of  1979. 
as  amended  (EAA),  export  controls 


maintained  for  foreign  policy  purposes 
require  annual  extension.  Section  6  of 
the  EAA  requires  a  report  to  Congress 
when  foreign  policy-based  export 
controls  are  extended.  Although  the 
EAA  expired  on  August  20,  2001 ,  the 
President  invoked  the  International 
Emergency  Economic  Powers  Act  and 
continued  in  effect  the  EAR,  and,  to  the 
extent  permitted  by  law,  the  provisions 
of  the  EAA,  in  Executive  Order  of 
August  17,  2001  (66  FR  44025,  August 
22,  2001),  as  extended  by  the  President's 
Notice  of  August  14,  2002  (67  FR  53721, 
August  16,  2002).  In  January  2002,  the 
Secretary  of  Commerce,  on  the 
recommendation  of  the  Secretary  of 
State,  extended  for  one  year  all  foreign 
policy-based  export  controls  then  in 
effect.  The  Department  of  Commerce, 
insofar  as  appropriate,  is  following  the 
provisions  of  Section  6  of  the  EAA  in 
reviewing  foreign  policy-based  export 
controls,  requesting  public  comments 
on  such  controls,  and  submitting  an 
annual  report  to  Congress. 

To  assure  maximimi  public 
participation  in  the  review  process, 
comments  are  solicited  on  the  extension 
or  revision  of  the  existing  foreign 
policy-based  export  controls  for  another 
year.  Among  the  criteria  considered  in 
determining  whether  to  continue  or 
revise  U.S.  foreign  policy-based  export 
controls  are  the  following: 

1.  The  likelihood  that  such  export 
controls  will  achieve  the  intended 
foreign  policy  purpose,  in  light  of  other 
factors,  including  the  availability  from 
other  countries  of  the  goods  or 
technology  proposed  for  such  controls; 

2.  Whether  the  foreign  policy  purpose 
of  such  controls  can  be  achieved 
through  negotiations  or  other  alternative 
means; 

3.  The  compatibility  of  the  export 
controls  with  the  foreign  policy 
objectives  of  the  U.S.  and  with  overall 
U.S.  policy  toward  the  country  subject 
to  the  controls; 

4.  Whether  reaction  of  other  coimtries 
to  the  extension  of  such  export  controls 
by  the  U.S.  is  not  likely  to  render  the 
controls  ineffective  in  achieving  the 
intended  foreign  policy  purpose  or  be 
coimterproductive  to  U.S.  foreign  policy 
interests; 

5.  The  comparative  benefits  to  U.S. 
foreign  policy  objectives  versus  the 
effect  of  the  export  controls  on  the 
export  performance  of  the  United  States, 
the  competitive  position  of  the  United 
States  in  the  international  economy,  and 
the  international  reputation  of  the 
United  States  as  a  supplier  of  goods  and 
technology;  and 

6.  The  ability  of  the  United  States  to 
enforce  the  export  controls  effectively. 


BIS  is  particularly  interested  in  the 
experience  of  individual  exporters  in 
complying  with  nonproliferation  export 
controls,  with  emphasis  on  economic 
impact  and  specific  instances  of 
business  lost  to  foreign  competitors.  BIS 
is  interested  in  industry  information 
relating  to  the  following: 

1 .  Information  on  the  effect  of  foreign 
policy-based  export  controls  on  sales  of 
U.S.  products  to  third  countries  (i.e.. 
those  countries  not  subject  to  sanctions), 
including  the  views  of  foreign 
purchasers  or  prospective  customers 
regarding  U.S.  foreign  policy  controls. 

2.  Information  on  export  controls 
maintained  by  U.S.  trade  partners  (i.e., 
to  what  extent  do  they  have  similar 
controls  on  goods  and  technology  on  a 
worldwide  basis  or  to  specific 
destinations). 

3.  Information  on  licensing  policies  or 
practices  by  foreign  trade  partners  of  the 
United  States  which  are  similar  to  U.S. 
fojeign  policy  export  controls,  including 
export  license  application  review 
criteria,  use  of  export  license 
conditions,  and  requirements  for  pre- 
and  post-shipment  verifications 
(preferably  supported  by  examples  of 
approvals,  denials  and  foreign 
regulations). " 

4.  Suggestions  for  revisions  to  foreign 
policy-based  export  controls  (in  the 
event  there  are  differences)  that  would 
bring  them  more  into  line  with 
multilateral  practice. 

5.  Comments  or  suggestions  as  to 
actions  that  would  make  multilateral 
export  controls  more  effective. 

6.  Information  that  illustrates  the 
effect  of  foreign  policy  controls  on  the 
trade  or  acquisitions  by  intended  targets 
of  the  controls. 

7.  Data  or  other  information  as  to  the 
effect  of  foreign  policy-based  export 
controls  on  overall  trade,  either  for 
individual  firms  or  for  individual 
industrial  sectors. 

8.  Suggestions  as  to  how  to  measure 
the  effect  of  foreign  policy-based  export 
controls  on  U.S.  trade. 

9.  Information  on  the  use  of  foreign 
policy-based  export  controls  on  targeted 
countries,  entities,  or  individuals. 

BIS  is  also  interested  in  general 
comments  relating  to  the  extension  or 
revision  of  existing  U.S.  foreign  policy- 
based  export  controls. 

Parties  submitting  comments  are 
asked  to  be  as  specific  as  possible.  In  the 
interest  of  accuracy  and  completeness, 
BIS  requires  written  comments.  Oral 
comments  must  be  followed  by  written 
memoranda.  All  written  comments 
received  before  the  close  of  the 
comment  period  will  be  considered  by 
BIS  in  reviewing  the  foreign  policy- 
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based  export  controls  and  in  developing 
the  aimual  report  to  Congress. 
All  written  comments  and  - 
information  submitted  in  response  to 
this  notice  will  be  a  matter  of  public 
record  and,  therefore,  will  be  available 
for  public  inspection  and  copying.  The 
BIS  does  not  maintain  an  on-site  facility 
for  the  public  to  inspect  public  records. 
All  public  records  are  posted  on  the  BIS' 
Web  site  which  can  be  found  at 
ivww.6is.doc.gov  (click  on  the  FOIA 
Reading  Room  link  under  the  section  of 
Public  Information  and  Events).  Copies 
of  the  public  record  may  also  be 
obtained  by  submitting  a  written  request 
to  the  Bureau  of  Industry  and  Security, 
Office  of  Administration,  U.S. 
Department  of  Commerce,  Room  6883, 
1401  Constitution  Avenue,  NW, 
Washington,  DC  20230. 

lames  J.  fochum. 

Assistant  Secretary  for  Export 

Administration. 

(FR  Doc.  02-24458  Filed  9-26-02;  8:45  am] 

BIUJNGCOOE  3S10-33-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaalon 

18  CFR  Part  35 

[Doctot  No.  RM01-12-O0OI 

Ramedying  Undua  Diacrknination 
Through  0|>an  Accaaa  Tranamiaaion 
Sarvica  and  Standard  Electricity 
Markat-Daaign 

September  20.  2002. 

AGENCY:  Federal  Energy  Regulatory 

Commission,  DOE. 

ACTION:  Notice,  agenda,  and  staff  paper 

for  the  October  2nd  staff  conference  on 

market  monitoring. 

SUMMARY:  On  July  31,  2002,  the 

Commission  issued  a  Notice  of 
Proposed  Rulemaking  proposing  to 
amend  its  regulations  to  remedy  imdue 
discrimination  through  open  access 
transmission  service  and  standard 
electricity  market  design  (67  FR  55452, 
August  29,  2002).  As  announced  in  the 
Commission's  August  28,  2002,  Notice 
of  Staff  Conference  on  Marketing 
Monitoring  (67  FR  57187,  September  9, 
2002)  the  Commission  is  convening  a 
technical  conference  on  October  2,  2002 
to  discuss  and  further  develop  the 
essential  elements  that  should  be 
required  in  a  standard  market 
monitoring  plan.  By  this  notice,  the 
Commission  is  providing  an  agenda  for 
the  conference  and  a  staff  discussion 


paper  on  standard  market  metrics 
information. 

DATES:  Conference  will  be  convened  on 
October  2,  2002. 

ADDRESSES:  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Room— 2C,  Washington,  DC  20426. 
FOR  FURTHER  INFORMATION  CONTACT: 
Saida  Shaalan,  Office  of  Markets,  Tariff 
and  Rates,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426,  (202)  502-8278, 
email:  saida.shaalan@ferc.gov. 
SUPPLEMENTARY  INFORMATION: 

Notice,  Agenda,  and  Staff' Paper  for  tlie 
October  2nd  Staff  Conference  on 
Market  Monitoring 

As  announced  in  the  Notice  of  Staff 
Conference  on  Market  Monitoring, 
issued  August  28,  2002,  the  staff  of  the 
Federal  Energy  Regulatory  Commission 
(Commission)  will  hold  a  conference  on 
Wednesday,  October  2,  2002  to  discuss 
and  further  develop  the  essential 
elements  that  should  be  required  in  a 
standard  market  monitoring  plan.  The 
conference  will  be  held  at  FERC,  888 
First  St.  NE,  in  Washington  DC,  in  the 
Commission  Meeting  Room. 

Staff  is  convening  this  conference  to 
get  additional  public  input  on 
developing  a  standard  market 
monitoring  plan.  The  staff  may  then 
propose  additional  detail  for  such  a 
plan,  on  which  the  public  will  then  be 
given  opportunity  to  comment. 

The  goal  of  this  conference  is  to 
discuss  the  development  of  a 
standardized  market  monitoring  plan  to 
assist  in  evaluating  the  performance  of 
wholesale  electric  markets  and  the 
conduct  of  individual  market 
participants.  The  conference  will 
include  a  discussion  of  standard 
indices,  data  and  reporting  needed  to 
implement  the  market  monitoring  plan 
effectively.  Attached  is  the  conference 
Agenda  as  well  as  a  staff  discussion 
paper  on  standard  market  metrics. 

"The  public  is  invited  to  attend.  There 
is  no  registration  or  fee. 

The  conference  will  be  transcribed. 
Those  interested  in  acquiring  the 
transcript  should  contact  Ace  Reporters 
at  202-347-3700,  or  800-336-6646. 
Transcripts  will  be  placed  in  the  public 
record  ten  days  after  the  Commission 
receives  the  transcripts.  Additionally, 
Capitol  Connection  offers  the 
opportunity  for  remote  listening  and 
viewing  of  the  conference.  It  is  available 
for  a  fee.  live  over  the  Internet,  via  C- 
Band  Satellite.  Persons  interested  in 
receiving  the  broadcast,  or  who  need 
information  on  making  arrangements 
should  contact  David  Reininger  or  Julia 
Morelli  at  the  Capitol  Connection  (703- 


993-3100)  as  soon  as  possible  or  visit 
the  Capitol  Connection  Web  site  at 
http://www.capitoIconnection.gmu.edu 
and  click  on  "FERC." 

For  additional  information,  please 
contact  Saida  Shaalan  at  202-502-8278, 
or  by  e-mail  to  saida.shaalan@ferc.gov. 

^Magalie  R.  Salas, 

Secretary. 

Agenda  for  the  SMD  Conference  on  Market 
Monitoring:  Wednesday,  October  2,  2002 

Panel  I — Academics.  FTC,  DO],  and  others — 
9:30a.m.-lt:00a.m. 

•  Paul  )oskow.  Massachusetts  Institute  of 
Technology,  Economics 

•  John  Hilke.  Federal  Trade  Commission 

•  fade  Eaton',  Department  of  Justice. 
Attorney 

•  Kenneth  Rose.  National  Regulatory 
Research  Institute 

•  Kristin  Domanski.  Energy  Security 
Analysis  Inc. 

•  Scott  Har\'ey.  U;CG  * 

Panel  II — Market  Monitoring  Units — JIM) 
a.m.-12:30a.m 

m 

•  David  Patton.  Independent  Consultant. 
MISO 

•  Anjali  Sheffrin.  CAISO 

•  Frank  Wolak,  Stanford  University. 
CAISO 

•  Robert  Ethier,  ISO  NE 

•  Steve  Balser.  ISO  NY 

•  Joseph  Bowring.  PJM  ISO 

Both  panels  will  cover  the  same  topics,  but 
from  a  different  perspective:  The  first  will  be 
a  theoretical  discussion  of  what  needs  to  be 
done  as  we  move  towards  establishing  a 
standard  set  of  metrics.  The  second  panel 
will  discuss  what  has  been  done  in  practice', 
what  successes  they  have  had.  what 
impediments  they  have  encountered,  and 
what  can  be  done  to  assist  in  resolving  the 
difficulties. 

The  Tirst  half  hour  of  each  panel  will 
address  the  first  set  of  issues  (bcjow)  and 
whether  the  "strawman"  we  issued  includes 
the  topics  that  need  to  be  addressed.  The 
second  hour  can  then  deal  with  a  variety  of 
issues  associated  with  using  a  standard  set  of 
metrics  such  as  data  availability,  regional 
differences,  etc.  as  well  as  broader  issues 
addressing  market  participant  access  to  the 
data. 

First  half  hour  of  each  panel — standard  set 
of  metrics  and  the  strawman: 

•  What  aspects  of  the  market  should 
MMUs  be  monitoring  and  what  are  the 
metrics? 

•  Does  the  "strawman"  capture  these? 

•  Are  there  metrics  which  are  missing? 

•  To  what  degree  should  MMUs  be 
monitoring  general  market  behavior  vs. 
individual  market  participant  behavior? 

Last  hour  of  each  panel— data  and  regional 
issues  and  market  participant  accessability  to 
the  data: 

•  What  data  limitations  are  there  in 
monitoring  and  what  can  FERC  do  to  address 
them  ? 

•  What,  if  any.  differences  in  monitoring 
are  appropriate  by  region?  (Are  some 
additional  metrics  likely  to  be  needed  in 
some  regions?) 
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•  what  data  or  information  needs  to  be 
available  to  the  market  to  function  properly? 

•  What  data  or  information  needs  to  be 
kept  cofffidentiai  for  the  market  to  function 
properly  and  protect  corporate  interests? 

Lunch  Break— 12:30  p.m.-l  :30  p.m. 

Panel  lU—NYMEX,  CFTC,  SEC.  and  Others— 
1:30  p.m.-2:J5  p.m. 

•  Robert  Levin,  NYMEX 

•  Randall  Dodd,  Professor  ,  Financial 
Advisor 

•  William  Kokontis,  CFTC 

•  Alton  Harvey.  SEC  - 

•  Robert  Nordhaus.  Energy  Attorney 
This  panel  will  address  how  other 

regulatory  entities  have  dealt  with  market 
monitoring. 

•  What  are  the  lessons  learned  from 
monitoring  other  markets  and  individual 
market  players? 

•  What  is  the  reality  of  wrtial  can  be 
monitored,  as  opposed  to  the  ideal? 

•  How  should  data  needs  of  the  market  be 
balanced  against  corporate  needs  for 
confidentiality? 

•  What  additional  metrics  are  needed  [e.g. 
financial)? 

Break— 2:15  p.m. -2:30  p.m. 

Panel  IV— Market  Participants— 2:30  p.m.- 
4:00  p.m. 

•  Mayor  Sasson,  Consolidated  Edison 

•  Linda  Clarke.  Exelon  Power  Team 

•  Susan  Kelly,  NRECA 

•  Jolly  Hayden.  Calpine 

•  John  Stout.  Reliant 

•  Edison  Elizeh.  Pacificorp 

This  panel  will  address  monitoring 
individual  companies  vs.  the  broader  market. 

•  What  is  the  appropriate  level  and  depth 
of  monitoring  individual  market  behavior? 

•  To  what  degree  should  this  monitoring 
be  by  MMU  versus  by  the  FERC? 

•  How  does  this  compare  to  current  MMU 
monitoring  of  individual  participant 
behavior? 

•  What  are  the  appropriate  metrics  with 
which  to  monitor? 

Panel  V — Consumers  and  State 
Representatives — 4:00  p.m.-5:00  p.m. 

•  George  Stojic,  Michigan  Public  Service 

•  Mark  Reeder,  IVYPSC 

•  Mark  Cooper,  Consumer  Federation  of 
America 

•  DeniseGoulet,  PA  Office  of  Consumer 
Advocate 

This  panel  is  to  obtain  the  state  and 
consumer  perspective  of  standard  market 
monitoring  and  their  reaction  to  the  day's 
discussion  and  the  positions  taken. 

•  What  is  the  reaction  to  what  has  been 
discussed  today  regarding  standardizing  a 
market  monitoring  plan? 

•  What  monitoring  issues  have  not  been 
discussed  or  proposed  in  the  "strawman" 
that  need  to  be  addressed  for  a 
comprehensfve  and  balanced  monitoring 
program? 


"Strawman"  Staff  Discussion  Paper  on 
Market  Metrics  SMD  Staff  Conference 
on  Market  Monitoring 

October  2,  2002.  " 

This  paper  explores  what  standard 
metrics  the  annual  market  monitoring 
reports  proposed  in  the  SMD  NOPR 
might  use  to  report  on  their  markets. 
The  paper  proposes  a  core  set  of  metrics 
to  serve  as  a  "strav\rman"  for  further 
development  and  detailed  specification 
of  standard  metrics. 

The  SMD  NOPR  discusses  some  of  the 
ways  market  monitors  have  measured 
the  structure  of  their  markets  and  the 
conduct  of  market  participants  (H  438) 
and  requests  comment  on  how  the 
market  monitor  should  develop  useful 
measures  that  permit  interregional 
comparisons  (f  442.)  Many  of  the 
techniques  and  measures  imderlying  the 
annual  reports  and  analyses  are  similar 
across  market  monitoring  units  (MMUs), 
stemming  from  common  purposes  and 
economic  principles.  However, 
differences  among  these  analyses  hinder 
comparability  of  results  across  existing 
ISO/RTO  markets.  These  differences 
arise  from  several  sources,  including 
ISO/RTO  market  design,  information 
collected,  resource  configurations, 
analytical  approaches,  and  presentation. 
Although  some  of  these  differences  will , 
remain  under  SMD,  it  is  important  to 
adopt  a  standard  set  of  market  metrics 
as  we  move  toward  a  standard  set  of 
design  elements  imder  SMD. 

This  paper  seeks  to  advance  the 
discussion  toward  specific  metrics  that 
can  measure  how  well  the  markets 
operated  by  Independent  Transmission 
Providers  (ITPs)  under  SMD '  function. 
The  MMUs  have  recognized  the  need  for 
such  metrics  and  a  working  group  of 
market  monitors  has  drafted  an  initial 
catalog  of  metrics.  The  following 
discussion  of  reporting  standards  draws 
on  this  work,^  on  market  monitoring 
reports,  and  on  the  general  literature. 
We  first  address  broad  measurement 
categories  and  then  discuss  core 
measures  for  each  category. 

Measurement  Categories 

A  virtually  endless  list  of  statistics  is 
provided  in  the  literature  on  market 
monitoring.  We  focus  first  on  a  limited 
set  to  address  key  questions  about  the 
SMD  markets  and  to  group  statistics 
broadly  for  purposes  of  discussion  and 
comment.  No  single  set  of  metrics  will 
cover  all  possibilities  within  a  category. 


'  This  discussion  also  applies  to  existing  RTO/ 
ISO  markets,  to  the  extent  that  these  markets 
correspond  to  the  markets  proposed  under  SMD. 

^  "A  Catalog  of  Market  Metrics".  (Market 
Monitoring  and  Working  Group.  EISG  April  2002. 
Allierta  Canada). 


and  there  are  gray  areas  between  the 
defined  categories.  Nevertheless,  our 
grouping  serves  to  facilitate  comparable 
analyses.  The  following  categories  frame 
the  discussion  of  specific  metrics: 

•  General  market  functioning 

•  Assessment  of  market  structure 

•  Assessment  of  market  performance 

•  Evaluation  of  participant  conduct 

General  Market  Functioning 

General  metrics  of  the  state  of  the 
markets  start  with  a  general  description 
of  the  market  and  changes  over  the  year, 
emphasizing  measures  such  as: 

•  energy  market  prices 

•  quantities  delivered 

•  ancillary  services  prices 

•  transmission  usage  and  pricing 

•  major  input  costs,  such  as  fuel,  and 

•  market  ratios,  such  as  a  ratio  of  spot 
and  forward  prices. 

These  measiu^ments  come  from 
specific  observed  quantities  available  in 
the  normal  course  of  operations,  and 
serve  as  the  basis  for  development  of 
further  measures  and  analyses,  such  as 
concentration  measures' or  time  series 
analysis  of  markets. 

Although  these  measurements  are  not 
directly  tied  to  a  particular  index  of 
market  power  or  market  efficiency, 
standardization  will  permit  better 
comparison  across  regional  markets  and 
time  periods.  It  vdll  also  facilitate  the 
development  of  other  standard  metrics 
specifically  intended  as  indices  of 
market  structure  or  performance. 

Market  Structure  Metrics 

The  MMUs  need  first  to  identify  the 
geographic  market  for  the  products  and 
identify  load  pockets.  This  is  a 
necessary  condition  for  applying 
metrics  to  measure  market  structure  and 
performance. 

Typical  structural  indicators  highlight 
the  competitiveness  and  efficiency  of 
the  market,  in  the  defined  relevant 
markets.  We  expect  structural  indices  to 
be  controversial,  however  structural 
measures,  such  as  HHI  or  a  measure  of 
pivotal  supply  can  serve  as  indicators  of 
the  state  of  the  market  structure,  and,  if 
properly  standardized,  permit 
comparisons  across  markets. 

The  SMD  NOPR  proposes  to  require 
each  market  monitoring  unit  (MMU)  to 
perform  a  structural  analysis  to  address 
market  structure  and  performance  prior 
to  implementation  of  SMD  (H  439)  and 
to  update  this  analysis  annually.^  The 
scope  of  the  geographic  market  will 
change  over  time,  as  supply  and 
demand  conditions  change.  This 


3  The  SMD  NOPR  requires  this  analysis  in  order 
to  implement  market  mitigation,  but  the  analysis 
should  also  provide  essential  background  for  the 
application  of  the  market  metrics. 
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changing  scope  will  need  to  be 
addressed  in  a  structural  analysis  that 
identifies  transmission  constraints  and 
load  pockets. 

Developing  such  indicators  must 
permit  ongoing  evaluation  of  changes 
over  time  in  the  market  and  comparison 
of  structiural  analyses  across  markets. 
We  recognize  that  the  precise 
relationship  between  the  structxire  of  the 
market  and  the  performance  of  the 
market  (either  in  aggregate  or  by 
individual  participants)  will  remain 
controversial. 

Market  Performance  Metrics 

Performance  measures  typically  focus 
on  whether  market  outcomes  are 
consistent  with  outcomes  expected  in  a 
competitive  market,  whereas  structural 
measurements  examine  whether  the 
imderlying  market  conditions  suggest 
many  different  sellers  can  compete  to 
serve  load  and  sellers  can  reach  many 
different  buyers.  Performance  measures 
address  what  generators  or  loads 
actually  do,  whereas  structural 
measures  address  what  generators  or 
load  potentially  can  do.  For  example, 
market  power  is  a  structural 
characteristic  of  markets  with  certain 
properties  (monopolistic  or  highly 
concentrated  ownership),  whereas  the 
exercise  of  market  power  is  an  indicator 
of  market  p^ormance  associated  with 
market  outcomes,  such  as  prices  and 
quantities.  A  concentrated  market  (as 
measured  by  a  high  HHI)  would  be 
taken  as  a  structtiral  condition  that 
might  be  expected  to  lead  to  the  exercise 
of  market  power  (as  measured  by  a 
Lemer  index  that  indicated  the  price 
markup  over  cost  was  above  a 
competitive  level.) 

Aggregate  market  performance 
measures  should  cover  a  wide  range  of 
markets  (e.g.,  energy  markets,  ancillary 
services,  capacity  revenue  rights), 
periods  (e.g.,  day  ahead  and  real  time 
markets,  longer  term)  and  conditions 
(e.g.,  prices  in  relation  to  costs,  output 
in  relationship  to  capacity,  market 
depth  and  liquidity.)  Since  no  single 
measure  will  satisfy  all  the  purposes  of 
performance  measurement,  a  balanced 
group  of  measures  will  be  needed.  Clear 
identification  of  each  measure  is 
important,  so  the  theoretical  and 
practical  implications  of  applying  each 
measure  are  understood.  It  is  also 
important  that  measures  be  feasible  to 
implement  with  data  accessible  to  the 
market  monitors. 

Market  Conduct  Metrics 

General  statistical  measures  help 
identify  patterns  of  anomalous  market 
outcomes  that  appear  to  indicate 
undesirable  behavior  by  individual 


market  participants.  For  example, 
imexplained  jmnps  in  power  prices  that 
appear  to  have  no  basis  in  fimdamentals 
such  as  fuel  prices  or  high  loads  may 
indicate  and  exercise  of  market  power. 
Therefore,  the  market  performance 
measures,  discussed  above,  can  be  a 
useful  starting  point  in  identifying 
problems  of  conduct. 

However,  general  measures  of  market 
performance  are  imlikely  to  apply  to 
individual  participant  conduct.  General 
measures  may  indicate  a  need  for 
fiuther  investigation,  but  drawing  a  line 
between  outcomes  that  are  caused  by 
difficult-to-measure  fimdamentals  (such 
as  scarcity)  and  difficult-to-measure 
undesirable  behavior  (such  as  economic 
withholding)  remains  a  matter  of 
analytic  judgment.  Mitigation  tools  that 
can  be  employed  ex  ante  may  be 
preferable  to  ex  post  monitoring,  but 
metrics  to  monitor  the  behavior  of 
individual  participants  will  remain 
important. 

Core  Metrics 

In  this  section,  we  discuss  specific 
core  metrics  that  can  be  used  to  measure 
market  structure  and  performance 
across  RTOs.  These  measures  will  also 
provide  a  basis  for  meaningful 
assessment  of  the  state  of  each  market 
over  time.  The  specifics  of  measures 
must  identify  necessary  data  and 
calculations.  Specifying  the  data  and 
methods  applicable  across  regional 
markets  permits  these  measures  to  be 
used  to  compare  performance  across 
RTOs.  All  MMUs  will  produce  the  core 
set  of  measurements.  However,  we 
encourage  the  development  of 
innovative  measures  beyond  this  core 
set  to  address  regional  differences  and 
to  identify  new  metrics  that  could  be 
added  to  the  core  set  if  the  metric 
provides  useful  insight  across  all  RTOs. 

The  SMD  NOPR  expresses  the 
Commission's  intent  to  "require  the  use 
of  a  core  set  of  questions  and 
techniques"  (?  436.)  Questions,  metrics 
and  techniques  are  interrelated: 
standard  metrics  can  provide  a  clear  and 
comparable  basis  for  answering  some  of 
the  key  core  questions,  but  we  recognize 
that  many  questions  will  require 
customized  responses.  Our  purpose  here 
is  to  begin  to  identify  those  metrics  with 
a  consensus  on  their  value  and 
calculation.  The  discussion  below  also 
raises  questions  relating  to  the  use  some 
of  these  metrics. 

General  Market  Functioning 

There  needs  to  be  a  list  of  general 
market  indicators  focused  on  key 
concerns  about  the  function  of  the 
markets  proposed  in  the  SMD  NOPR.  As 
a  minimum,  MMUs  should  provide 


general  background  information 
identifying  major  submarkets  including 
recurring  load  pockets  and  describing 
the  size  of  the  markets,  the  general  mix, 
transmission  constraints,  and  export/ 
import  patterns.  The  reported 
information  should  include  the 
following  SMD  markets: 

•  Energy  markets  (day  ahead  and  real 
time,  peak  and  off-peak) 

•  Aacillary  services-regulation, 
spinning  and  non-spinning  reserves 
(day  ahead  and  real  time) 

•  Transmission  markets  including 
CRRs  (by  term) 

For  each  of  these  markets,  separate 
information  should  be  provided  on 
quantities  and  prices  for  the  following 
grdupings: 

•  Overall  market,  for  example  the 
average  load-weighted  hourly  price  for 
the  entire  ITP. 

•  Submarkets,  such  as  energy  and 
ancillary  service  prices,  provided  by 
delivery/load  zone  and  time  period. 

•  Transmission  prices  for  CRRs  from 
each  of  the  CRR  auctions. 

•  Congestion  charges  in  the  day 
ahead  and  spot  markets,  provided  for 
overall  market  and  for  major 
transmission  paths. 

These  statistics  should  be  provided  on 
a  monthly,  seasonal  and  an  annual 
basis.  We  seek  comment  on  additional 
market  information  groupings  that 
should  be  part  of  a  standard  package. 

Market  Structure  Metrics 

Concentration  measures  from  the 
principal  measure  of  market  structure, 
with  the  HHI  being  used  most 
commonly  by  the  DOJ  and  in  FERC 
analyses  for  mergers  and  market  based 
rates.  In  the  analysis  of  market  based 
rates,  FERC  also  employs  the  concept  of 
a  pivotal  supplier,  measuring  the  degree 
to  which  the  supply  of  a  single  firm  is 
needed  to  meet  market  demand  in  an 
area.  These  measures  are  designed  to 
provide  an  indication  of  market  power 
for  a  defined  market  with  market  power 
being  defined  as  the  ability  to  raise  the 
price  above  the  competitive  level.* 
Although  it  can  be  argued  that  the  link 
between  concentration  and  market 
power  is  not  always  conclusive,  it  still 
provides  a  useful  measure  of 
competitive  market  structure, 
particularly  when  used  in  conjunction 
with  other  measures.  However,  it  is 
important  to  clearly  define  the  basis  for 
calculating  any  specific  concentration 
measure.  The  HHI  can  be  based  on  one 


*  Depending  on  the  use  of  the  definition,  the 
definition  is  sometimes  expanded  to  require  that 
the  price  rise  be  profitable  to  the  firm,  that  the  price 
rise  be  sustained  for  some  period  of  time,  or  to 
require  that  the  exercise  of  market  power  result  in 
a  misallocation  of  resources. 
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or  more  methods  for  measuring  market 
share,  including  the  following: 

•  HHI  based  on  ownership  shares  of 
installed  capacity,  measured  seasonally, 
and  for  submarkets  where  transmission 
constraints  are  frequently  binding. 

•  HHI  for  energy  output,  calculated 
from  hourly  generator  output  for  an 
overall  market  and  for  specific  classes  of 
generator  (baseload,  intermediate  and 
peak  units.) 

•  HHI  based  on  capacity  of  units  that 
are  near  the  market  clearing  price, 
defined  as  units  that  are  bid  within  a 
fixed  percentage  of  the  market  clearing 
price  in  each  hour. 

We  seek  comment  on  the  appropriate 
methods  for  measuring  market  share  in 
the  calculation  of  HHI.  There  are  other 
possible  structural  measures  for  which 
staff  would  like  conunent.  including  the 
concept  of  pivotal  supply  noted  above. 
Although  less  widely  used  than  the  HHI 
measure,  the  use  of  the  pivotal  supplier 
concept  may  provide  certain  advantages 
in  electricity  markets,  where  non- 
storability  of  electricity  and  the  time- 
varying  (and  largely  inelastic)  natures  of 
electricity  demand  are  important. 

In  addition  to  these  specific  measures, 
there  is  a  need  to  develop  some  measure 
of  structural  incentives  for  withholding, 
where  firms  with  units  near  the  market 
clearing  price  (tjrpically  peaking  units) 
hold  large  amounts  of  lower  priced 
(typically  baseload)  capacity  that  could 
profit  trom  economic  withholding  of  the 
marginal  imits,  or  from  physical 
withholding  of  small  amounts  of 
baseload  capacity  that  would  force  the 
peaking  units  to  set  the  marginal  price. 

Market  Performance  Metrics 

Competitive  markets  are  efficient,  and 
workably  competitive  markets  should 
reflect  an  appropriate  measure  of 
efficiency.  The  SMD  NOPR  proposes 
that  the  annual  assessment  of  market 
performance  compare  the  actual  market 
results  with  a  benchmark  for  a 
competitive  market  (11440),  and  cites 
studies  using  a  simulated  benchmark 
(TI 437),  but  does  not  specify  how  that 
benchmark  should  be  obtained. 


There  are  many  issues  about  whether 
a  price  benchmark  should  be  based  on 
costs  and  how  to  incorporate  costs  in 
calculating  the  benchmark.  Simple 
methods  of  incorporating  costs  in  a 
benchmark  are  desirable  where  feasible, 
but  simply  methods  can  be  misleading 
in  a  complex  market,  because  they  will 
leave  out  key  factors  that  may  determine 
market  prices  and  quantities.  Computer 
simulation  of  prices  and  quantities  is 
one  alternative,  but  it  is  difficult  to 
identify  cost  components  (such  as 
temporal  opportunity  costs),  to  get  data, 
and  to  develop  and  implement  such  a 
modeling  approach. 

In  some  cases,  using  simple 
production  cost  estimates  to  replace 
bids  in  the  dispatch,  and  estimating  the 
market  clearing  price  with  these  cost- 
based  bids,  might  yield  a  reasonable 
estimate  of  a  market  clearing  price, 
particularly  if  some  adjustment  is  made 
for  opportunity  costs.  Some  key  cost 
elements  will  still  be  missing  from  the 
approach,  but  results  might  form  a 
reference  point  for  measurement  and 
comparisons.  We  believe  there  may  be 
useful  cost-based  benchmarks,  but  seek 
comment  on  how  to  trade  off 
complexity  of  approach  with  accuracy 
of  results. 

An  alternative  to  basing  a  benchmark 
directly  on  costs  is  to  base  it  on  some 
estimate  from  in-merit  bids  during  prior 
periods  that  are  deemed  competitive. 
This  alternative  is  potentially  attractive, 
in  part  because  using  averages  of  prior 
in-merit  bids  is  one  approach  proposed 
in  SMD,  along  with  cost-based 
approaches,  for  setting  default  energy 
bids  (1(420).  This  approach  also  has  the 
advantage  that  the  data  needed  are 
easier  to  obtain  in  the  normal  course  of 
business  and  raise  fewer  issues  of 
information  confidentiality  than 
approaches  based  on  detailed  generator 
production  costs.  However,  reliance  on 
generator  bids  rather  than  independent 
assessment  of  costs  leaves  open  the 
relationship  between  the  competitive 
benchmark  and  the  costs  of  production, 
raising  the  issue  of  whether  this 
approach  satisfies  the  need  to  assess 
whether  loads  are  being  served  at  least 


cost.  We  seek  conunent  on  whether  the 
use  of  the  approach  can  be  reconciled 
with  the  need  to  base  a  performance 
assessment  on  the  overall  cost  efficiency 
of  the  market. 

Market  Conduct  Metrics 

Any  assessment  of  individual 
behavior  is  extremely  difficult,  given  the 
number  and  range  of  factors  that  need 
to  be  considered,  and  raises  issue  of 
data  availability,  access  and 
confidentiality.  Consequently,  metrics 
for  evaluation  of  conduct  will  need 
considerable  additional  study  and 
analyst  judgment.  Nevertheless,  because 
we  know  that  individual  conduct  can 
include  exercises  of  market  power  and 
attempts  to  game  the  market  rules,  there 
will  continue  to  be  a  need  for  metrics 
to  monitor  the  behavior  of  individual 
participants.  For  example,  market 
monitoring  units  will  need  to  continue 
to  examine  physical  withholding 
through  monitoring  of  patterns  of 
outages,  deratings  and  scheduling  by 
generators,  and  to  examine  economic 
withholding  through  monitoring  of 
bidding  behavior  of  individual 
participants. 

One  possible  core  approach  to 
evaluate  conduct  is  to  identify  potential 
anomalies  in  bidding  patterns,  whether 
these  anomalies  are  measured  against 
prior  bidding  behavior  or  against  some 
external  standard  such  as  estimated 
input  costs.  A  metric  for  this  purpose 
would  be  to  measure  patterns  of  how 
generator  supply  offers  change  as  a 
function  of  bid  price,  by  measuring 
shifts  in  quantities  offered  in  different 
price  ranges.  We  seek  comment  on 
whether  this  type  of  metric  can  assist  in 
analyzing  participant  conduct,  and  on 
what  other  metrics  might  be  useful. 

Table  1  presents  a  list  of  key 
questions  to  address,  suggested  core 
metrics  that  could  be  used  to  address 
those  questions,  and  comments  on 
applying  those  metrics.  It  is  organized 
around  the  categories  discussed  above. 
Staff  proposes  the  metrics  presented  in 
Table  1  as  the  starting  point  for  the 
discussion  of  standardization. 
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Table  1.— Summary  of  Principal  Market  Metrics 


Questjon(s)  addressed 


MetrMs) 


Application  notes 


Qeneral  Martcet  Functioning 


Competitive  Nature  of  Market: 

•  Are  market  outcomes  consistent  with  ex- 
pectations for  competitive  markets? 

•  How  often  is  the  price  cap  tHnding? 


Inter-market  Efficierx:y: 

•  Is  art>itrage  occurring  between  markets 
in  a  competitive  manner? 

•  Are  prices  in  neighboring  markets  con- 
verging? 


Demand  Reponsfveness: 

•  Is  demand  unresponsive  to  price  in  a 
manner  that  facilitates  the  exercise  of 
martlet  power? 

•  To  what  degree  is  metering  in  place? 

•  How  is  demand  response  providing  alter- 
natives to  new  supply? 

Load  Pockets: 

•  What  are  the  individual  load  pockets? 
Transmission  Constraints: 

•  Are  transmission  constraints  limiting  the 
development  of  competition  in  energy 
martcets? 

•  Where  is  congestion  creating  distinct 
separate  load  pockets? 

•  Is  the  congestion  inefficient  (are  ttiere 
cheaper  alternatives  that  are  -  not  ex- 
ptoited)? 

Effects  of  Mitigation  Actions: 

•  To  what  extent  are  administrative  solu- 
tions relied  upon? 

•  Are  maritet  mitigation  actions  impeding 
ttie  competitive  operation  and  develop- 
ment of  energy  maritets? 

Risk: 

•  Is  the  level  of  exposure  to  spot  maricet 
prices  appropriate? 

•  Are  levels  of  hedging  of  transmission 
sen^ice  appropriate? 


For  Day  Ahead  (DA),  Real  Time  (RT),  Ancil- 
lary Servk»s,  and  Cor)ge8tk>n  and  Conges- 
tion Revenue  Right  (CRR)  Markets: 

•  Prices,  including  year  to  year  compari- 
sons 

•  Number  of  hours  and  quantity  of  toad 
at  t>idcap  price 

•  Quantities,  including  year  to  year  com- 
parisons 

•  Ratk)  of  DA  and  RT  prices 

•  Ratios  of  energy  prices  to  ancillary  sen/ice 
prices  (regulation,  spinning,  non-spinning) 

•  Ratk)  of  spot  to  forward  prices 

•  Frequency  and  duration  of  imports/exports 
inconsistent  with  price  differentials 

•  Spari<  spreads  (natural  gas) 

•  MW  of  demand  response  capat>ilities  in  en- 
ergy and  ancillary  service  mart<ets 

•  Load  weighted  %  of  demand  bids  that  are 
price  responsive 

•  %  of  load  with  real-time  metering  capability 

•  Price  elastk%  of  demand 

•  Changes  in  those  demand  response  capa- 
bilities (spread  of  technology) 

•  Listing  and  description  of  Individual  toad 
pockets 

•  Frequency,  duratton  and  location  of  conges- 
tion 

•  Level  of  congestion  revenues 

•  CRR  revenue  shortfall 

•  Instances  of  nodal  prices  above  highest  bid 
taken 

•  Pivotal  supplier  analysis 

•  Seller  HHIs  and  N-firm  ratk>s 

•  Buyer  HHIs  and  N-fimi  rattos 

•  Number  and  duration  of  mitigatton  in- 
stances 

•  Cost  of  mitigation  from  non-competitive  toad 
pockets  created  by  constraints 


•  %  exposure  to  spot  maritet 

•  %  of  transmission  servtoe  hedged  (with 
CRRs) 


Look  for  price  and  quantity  anomalies. 


On  locational,  temporal,  and  type  of  seivtoe 
basis. 


Analysis  of  fomial  demand  response  pro- 
grams as  well  as  simple  demand  responses 
to  price. 

Retail  rate  bamers  will  reduce  demand  re- 
sponse. 


How  should  load  pockets  be  determined? 
All  by  load  pocket. 


By  regton. 

What  is/shouto  be  the  degree  of  subjectivity 
or  discretion  In  imposing  mitigation? 


Market  Structure 


Ownership  and  Control: 

•  Does  the  distributton  of  ownership  and 
control  of  assets  support  competition? 

•  Does  the  distributton  of  ownership  and 
control  of  assets  support  marttet  devel- 
opn)ent? 


Long  Term  Martcet  Structure: 

•  How  long  does  it  take  from  project  an- 
nouncement to  entrance  In  ttie  market? 

•  Are  long-term  resources  sufficient? 


Hirschman-Hirfindahl  Index  (HHI)  of  base 
ownership/control 

N-firm  concentration  ratio  of  base  owner- 
ship/control 

HHI  of  capacity  of  units  within  a  fixed  per- 
centage of  the  maricet  clearing  price 
Pivotal  Supply  Analysls/Restoual  Supply 
Index  For  Each  Supplier  (measure  of  de- 
gree to  which  a  supplier  is  crittoal  to  the 
maritet) 

Martret  supply  curves 
Supply  Elasticity 

Current  and  anticipated  reserve  margins 
HHIs  including  actual  and  proposed  en- 
trants 

Entrants  by  role  In  martcet  (baseload.  inter- 
mediate, peaking  unit),  and  by  fuel 
Degree  of  entry  barriers  (e.g.,  siting,  envi- 
ronmental *  *  *) 


Disaggregate  nrwasures  by  supply  category 
(base,  intermediate,  peak)  and  toad  level. 

Apply  to  overall  regional  maricet,  and  con- 
gested major  load  pockets. 

Is  information  on  control  of  assets  available? 


Perform   catoulations   for   major   congested 
zones. 
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Table  1.— Summary  of  Principal  Market  Metrics— Continued 


QuestkxHs)  addressed 


Metric(s) 


Appilcation  notes 


Market  Performance 


Efficiency  of  Short-Tenn  Market: 

•  Are  sfKKt-term  maritets  operating  effi- 
dentJy? 

•  How  mucti  are  stx>rt-term  maiket  results 
diverging  from  competitive  outcome? 

•  Is  price  set  by  ttie  true  marginal  re- 
-  source? 

•  Is  dispatcfi  efficient? 

I 
Withholding:  ' 

•  Is  generation   capacity   t>eing  witfifield 
from  the  market  that  Is  economic? 

•  Are  -observed  high   prices  caused  by 
withhokfing  or  scarcity? 


Lk)uidy: 

•  Are  markets  sufficiently  liquid:? 

•  Will  markets  continue  to  be  suffKiently 
liqukl? 


Long  Term  Market  Performance: 

•  Is  market  pricing  consistent  with  need  for 
new  entry? 

•  Are  k)nger  term  market  outcomes  effi- 
cient? 

•  Is  entry  profitabie  for  generatk>n,  for 
transmission,  and  for  demand  re- 
sources? 


Lemer  Index  comparing  actual  hourly  prices 
with  befKhmartt  of  marginal  energy  costs 
Price-cost  markup  comparing  actual  hourty 
prices   with   benchmart(   marginal   energy 
costs 

Price-cost  mari(up  comparing  actual  hourly 
prices  with  actual  marginal  energy  costs  on 
an  aggregate  basis  and  on  an  IndivkJual 
peak  hour  basis 

Output  gap  analysis— difference  between 
actual  hourly  output  with  benchmartc  of  eco- 
nomKally  available  capacity 
Output  gap  analysis — ratk>  of  actual  hourty 
output  with  economk:ally  available  capacity 
Difference  between  total  generatkm  capac- 
ity with  brenchnwiri(  of  economk^lly  avail- 
able capacity 

Ratk>  of  total  generatkxi  capacity  with 
benchmart(  of  economk^lly  available  ca- 
pacity 

Deratings  (Numt>er,  quantity,  frequeiKy) 
Scheduled  and  forced  outages  (Number, 
quantity,  frequency) 

Number  of  supply  optkxis  (unaffiliated  sup- 
pliers) in  short-term  maricets 
Number  of  supply  optkxis  (unaffiliated  sup- 
pliers) on  a  long-term  basis 
Percent  of  toad  that  is  tong  term 
Supply  (Capacity,  Firm  Energy,  and  Firm 
Demand  Response)  available  in  ttte  bilat- 
eral maritet  as  a  %  of  toad 
Average  price  including  tong-term  contracts 
Price  cost  margin  including  tong-term  con-, 
tracts 

%  of  contracts  that  are  tong-term 
Correiatton   between   spot   and   tong-term 
prices 

Net  revenue  analysis  of  pricing  and  entry 
costs  for  base,  intermediate  and  peaking 
plants 

Net  revenue  analysis  of  pricing  and  entry 
costs  for  demand  resources 
Net  revenue  analysis  of  pricing  and  entry 
costs  for  transmisston  alternatives 


Determine  benchmark  from  historical  bidding 
patterns  and/or  variable  cost  estimates. 

Base  benchmark  clearing  price  on  simple  dis- 
patch model  or  more  complex  simulatton. 


Devetop  hourty  benchmartt  of  economically 
available  ou^,  using  supply  functkm  anal- 
ysis based  on  historical  patterns  or  on  cost 
analysis  of  generatton.  Do  by  regton  and  by 
fuel  type. 

Case  studies/audits  of  high  priced  hours  may 
be  needed. 

Analyze  deratings  and  outages  on  the  basis 
of  condittons  and  parttoipant  cfiaracteristics. 


Catoulate  current,  1  year,  5  years,  arvl  10 
years  forward. 


(As  catoulated  by  CAL-ISO). 

Requires  a  significant  amount  of  data  on  bilat- 
eral markets. 

Base  net  revenue  analysis  on  er>ergy  market 
and  on  aN-in  compensatton  induding  all 
sources. 


Markat  Participant  Conduct 


Parttoipant  Conduct:  ! 

•  Is  bkJding  behavtor  consistent  with  com- 
petitive behavior? 

•  Are  market  parttoipants  foitowing  establisfied 
mles? 

•  Do  bids  reflect  marginal  opportunity  costs? 


Bids  by  prwe  bin  (weekly  average  of  bids 
for  incremental  energy  compared  to  dis- 
patcfied  incremental  MW) 
Instances  of  failures  to  foltow  rules 
Plant  audits  for  outages 


Plant  audits  for  outages  (forced  and  other- 
wise). 
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(FR  Doc.  02-24564  Filed  9-26-02;  8:45  am] 
BHJJNQ  cooe  snr-oi-r 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 
[QA-200228(b);  FRL-7382-3  ] 

Approval  and  Promulgation;  Georgia 
TianaportaMon  Conformity  Stata 
linplemantatlon  Plan  Memorandum  of 
Agraamant  tor  tha  Atlanta  Metropolitan 
Area 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Proposed  rule. 

SUMMARY: .  EPA  is  promulgating  one 
correction  to  its  previous  approval  of 
the  transportation  conformity  State 
Implementation  Plan  (SIP)  for  Atlanta, 
Georgia  promulgated  on  April  7,  2000 
(65  FR  18249).  In  the  Final  Rules 
Section  of  this  Federal  Register,  the 
EPA  is  approving  the  State's  SIP 
revision  as  a  direct  final  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
submittal  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  significant,  material,  and 
adverse  comments  are  received  in 
response  to  this  rule,  no  further  activity 
is  contemplated.  If  EPA  receives  adverse 
comments,  the  direct  final  nUe  will  be 
withdrawn  and  all  public  comments 
received  will  be  addressed  in  a 
subsequent  final  rule  based  on  this  rule. 
The  EPA  will  not  institute  a  second 
comment  period  on  this  document.  Any 
parties  interested  in  commenting  on  this 
document  should  do  so  at  this  time. 

DATES:  Written  comments  must  be 
received  on  or  before  October  28,  2002. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Kelly  A. 
Sheckler  at  the  Environmental 
Protection  Agency,  Region  4  Air 
Planning  Branch,  61  Forsyth  Street,  SW, 
Atlanta,  Georgia  30303.  Copies  of 
documents  relative  to  this  action  are 
available  for  public  inspection  during 
normal  business  hours  at  the  following 
locations.  The  interested  persons 
wanting  to  examine  these  documents 
should  make  an  appointment  with  the 
appropriate  office  at  least  24  hours 
before  the  visiting  day.  Reference  file 
GA  20228.  The  EPA  Region  4  office  inay 
have  additional  background  documents 
not  available  at  the  other  locations. 

Environmental  Protection  Agency, 
Region  4  Air  Planning  Branch,  61 
Forsyth  Street,  SW.  AUanta,  Georgia 


30303.  Attn:  Kelly  Sheckler,  404/562- 
9042,  Sheckler.Kelly&epa.gov. 

Georgia  Department  of  Natural 
Resources,  Environmental  Protection 
Division,  Air  Protection  Division,  4244 
International  Parkway,  Suite  136, 
Atlanta,  Georgia  30354. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kelly  Sheckler,  Air  Quality  Modeling 
and  Transportation  Section,  US. 
Environmental  Protection  Agency, 
R^on  4,  61  Forsyths  Street,  SW, 
Atlanta,  Georgia  30303, 
Sheckler.KeUy@epa.gov,  (404)  562- 
9042. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  which  is  published  in  the 
Rules  Section  of  this  Federal  Register. 

Dated:.  September  11,  2002. 
A.  Stanley  Meiburg, 
Regional  Administrator,  Region  4. 
[FR  Doc.  02-24491  Filed  9-26-02;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapharic 
Admlniatration 

50  CFR  Parte  223  and  224 
n.D.  091802D] 

Endangered  and  Thraatanad  Wildlife 
and  Planta;  12-Month  nnding  tor  a 
PaUUon  to  Uat  Barndoor  Skate 
(DIpturus  laevia)  aa  Threatened  or 
Endangarad 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration, 

Commerce. 

action:  Notice  of  petition  finding. 

SUMMARY:  NMFS  annotmces  a  12-month 
finding  on  a  petition  to  add  barndoor 
skate  [Dipturus  laevis]  to  the  list  of 
threatened  and  endangered  wildlife  and 
to  designate  critical  habitat  under  the 
Endangered  Species  Act  (ESA).  NMFS 
has  compiled  and  analyzed  the  best 
available  data,  and  prepared  this 
administrative  finding  for  barndoor 
skate.  NMFS  has  determined  after 
review  of  the  best  available  scientific 
and  commercial  information  that  listing 
the  barndoor  skate  is  not  warranted  at 
this  time.  NMFS  will  retain  the  species 
on  its  candidate  species  list. 
DATES:  The  finding  announced  in  this 
notice  was  made  on  September  20, 
2002. 

ADDRESSES:  Comments  or  questions 
concerning  this  petition  finding  shoidd 
be  sent  to  Mary  Colligan,  NMFS, 


Protected  Resources  Division,  One 
Blackburn  Drive.  Gloucester,  MA  01930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Colligan,  NMFS  Northeast  Region, 
978-281-9116,  or  David  O'Brien,  NMFS 
Office  of  Protected  Resources,  301-713- 
1401. 
SUPPLEMENTARY  KIFORMATION: 

Background 

Pursuant  to  section  4(b)(3)(B)  of  the 
ESA  (16  U.S.C.  1531  et  seq.),  for  any 
petition  to  revise  the  List  of  Endangered 
or  Threatened  Wildlife  and  Plants  that 
presents  substantial  scientific  and 
commercial  information,  NMFS  is 
required  to  make  a  finding  within  12 
months  of  the  date  of  receipt  of  the 
petition  on  whether  the  petitioned 
action  is  (a)  not  warranted,  (b) 
warranted,  or  (c)  warranted  but 
precluded  from  immediate  proposal  by 
other  pending  proposals  of  higher 
priority.  Such  12-month  findings  are  to 
be  published  promptly  in  the  Federal 
Register. 

On  January  15, 1999  (64  FR  2629), 
NMFS  requested  information  from  the 
public  on  barndoor  skate  for  possible 
inclusion  on  the  list  of  candidate 
species.  Such  designation  highlights 
species  for  which  NMFS  is  concerned 
may  warrant  listing  under  the  ESA,  but 
it  does  not  afford  any  regulatory 
protection  for  those  species.  In  a 
petition  dated  March  4, 1999, 
GreenWorld  requested  that  NMFS  list 
barndoor  skate  as  endangered  or 
threatened  and  designate  Georges  Bank 
and  other  appropriate  areas  as  critical 
habitat.  The  petitioner  also  requested 
that  barndoor  skate  be  listed 
immediately,  as  an  emergency  matter. 
Finally,  the  petitioner  requested  that 
other  similar  looking  species  of  skate 
also  be  designated  as  threatened  or 
endangered  to  ensure  the  protection  of 
barndoor  skate.  On  April  2, 1999,  NMFS 
received  a  second  petition  frt)m  the 
Center  for  Marine  Conservation  (CMC) 
to  list  barndoor  skate  as  an  endangered 
species.  This  second  petition  is 
considered  a  comment  on  the  first 
petition  submitted  by  GreenWorld. 

Both  the  petition  and  comment  on  the 
petition  referenced  a  paper  in  the 
journal  Science  (Casey  and  Myers, 
1998),  which  presents  data  on  the 
decline  of  barndoor  skate.  The 
petitioner  cites  bycatch  in  commercial 
fishing  gear  as  the  major  threat  to  the 
species'  continued  existence  and  also 
expresses  concern  over  "inbreeding 
depression  due  to  small  population 
size."  Furthermore,  the  petitioner  cites 
the  inadequacy  of  existing  regulatory 
mechanisms  as  a  threat  to  the  species. 
Comments  submitted  by  the  CMC  cite 
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overutil^tion  for  commercial  purposes 
as  well  as  the  inadequacy  of  existing 
regulatory  mechanisms  as  the  reasons 
for  barndoor  skate  being  endangered. 
Finally,  the  CMC  requested  that  the 
Secretary  of  Commerce  categorize 
barndoor  skate  as  "overfished"  under 
the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(MSFCMA). 

The  information  available  in  the 
petition  and  in  NMFS'  records  indicated 
that  listing  barndoor  skate  under  the 
ESA  may  be  warranted.  Therefore, 
pursuant  to  section  4(b)(3)(A)  of  the 
ESA,  NMFS  published  a  90-day  finding 
on  June  21, 1999  (64  FR  33040) 
announcing  their  intent  to  review  the 
status  of  barndoor  skate  and  soliciting 
information  from  the  public.  NMFS 
received  four  comments  from  the 
public.  One  comment  was  received  from 
the  Marine  Conservation  Biology 
Institute  (MCBI),  containing  materials  in 
response  to  NMFS'  request  for 
information  on  barndoor  skate.  The 
information  included  a  paper 
summarizing  the  conclusions  reached  at 
a  scientific  workshop  convened  by 
MCBI,  which  examined  scientific 
information  on  the  status  and 
vulnerability  of  barndoor  skate.  A  few 
participants  at  this  workshop  also  were 
participants  of  the  30th  Northeast 
Regional  Stock  Assessment  Workshop 
(SAW). 

One  comment  was  received  from  the 
Virginia  Institute  of  Marine  Science 
(VIMS).  The  purpose  of  the  comment 
was  to  inform  NMFS  of  two  recent 
studies  discussed  in  a  report  entiUed, 
"Results  of  modifications  to  sea  scallop 
dredge  twine  tops  to  facilitate  the 
reduction  of  finfish  bycatch:  Georges 
Bank  Closed  Area  II  Experimental 
Fishery  September-October  1998."  The 
first  study  obtained  distribution  and 
size  data  on  barndoor  skate  during  a 
1998  NMFS/Scallop  Industry/ Academic 
Institution  cooperative  survey  of  sea 
scallop  resources  in  Georges  Bank 
Closed  Area  11.  According  to  VIMS,  the 
results  of  barndoor  skate  density  data 
appears  to  be  higher  than  what  was 
reported  by  Casey  and  Myers  (1998). 
The  second  study  was  in  the  process  of 
collecting  more  detailed  data  in  the 
southern  part  of  Georges  Bank  Closed 
Area  II.  The  results  from  the  first  study 
were  discussed  in  the  Stock  Assessment 
Review  Committee  (SARC)  Consensus 
Summary  of  Assessments  document. 
VIMS  concluded  that  the  decision  to  list 
barndoor  skate  as  endangered  or 
threatened  should  be  delayed  until 
other  information  sources  are  examined. 

One  comment  was  received  from  the 
following  east  coast  commercial  fishing 
groups:  the  Associated  Fisheries  of 


Maine  Groimdfish  Group,  Trawler 
Survival  Fund,  Fisheries  Survival  Fund, 
Monkfish  Defense  Fund,  Garden  State 
Seafood  Association,  and  the  North 
Carolina  Fisheries  Association.  Included 
with  their  comments  was  a  report 
entitled  "Conservation  Status  of  the 
Barndoor  Skate  (Raja  laevis)",  which 
was  prepared  by  a  participant  of  the 
30th  Northeast  Regional  SAW.  Their 
comments  requested  that  NMFS 
determine  that  listing  barndoor  skate 
under  the  ESA  is  not  warranted  based 
upon  the  best  available  science  or    ~ 
information  presented  by  the 
petitioners. 

One  comment  was  received  frtim  the 
CMC  providing  additional  information 
regarding  an  option  for  reducing 
bycatch  of  large  skates  in  New  England 
trawl  fisheries.  A  report  entiUed, 
"Groundfish  Forum's  Experimental 
Fishing  Permit  to  test  the  effectiveness 
of  a  halibut  excluder,"  was  included. 
The  CMC  stated  that  the  report  has  been 
sent  to  the  New  England  Fishery 
Management  Council  (Coimcil),  which 
is  the  appropriate  forum  to  review  the 
information  provided.  In  addition,  the 
CMC  stated  that  it  is  pleased  that  the 
Council  is  moving  forward  with  a 
management  plan  for  skates. 

To  determine  if  the  petitioned  action 
was  warranted,  NMFS  initiated  a  status 
review  and,  as  part  of  that  review, 
conducted  a  stock  assessment  at  the 
30th  Northeast  Regional  SAW,  which 
took  place  from  November  29, 1999, 
through  December  3,  1999.  The  SARC 
reviewed  all  four  comments  and 
information  received,  in  addition  to 
conmiercial  fishery  and  state  and 
Federal  (both  U.S.  and  Canadian) 
research  survey  data,  for  consideration 
and  use  in  developing  comments  on  the 
five  ESA  listing  factors.  The  assessment 
information  was  compiled  and 
presented  in  the  30th  Northeast 
Regional  Stock  Assessment  Workshop, 
SARC  Consensus  Summary  of 
Assessments  document  completed  in 
April  of  2000. 

The  SARC  Chairman  was  Dr.  Robert 
Mohn,  Bedford  Institute  of 
Oceanography,  Department  of  Fisheries 
and  Oceans,  Halifax,  Nova  Scotia.  The 
SARC  is  composed  of  scientists  irova  the 
Northeast  Fisheries  Science  Center 
(NEFSC),  the  Northeast  Regional  Office, 
NMFS  Headquarters,  the  Mid-AUantic 
Fishery  Management  Coimcil,  Atlantic 
States  Marine  Fisheries  Commission, 
the  states  of  Rhode  Island  and 
Massachusetts,  Department  of  Fisheries 
and  Oceans  of  Canada  (DFO  Canada), 
and  VIMS. 

The  SAW  Steering  Committee  guides 
the  SAW  process.  Working  groups  are 
created  to  assemble  data  for  the 


assessments,  decide  on  methodology, 
and  prepare  docimients  for  SARC 
review.  Terms  of  reference  provided  by 
the  Steering  Committee  for  this 
assessment  included:  (1)  A  summary  of 
available  biological  studies  for  the  skate 
complex;  (2)  an  update  of  commercial 
and  recreational  landings  and  survey 
indices  through  1998/99;  (3)  a  simunary 
of  fishery  discard  rates  through  use  of 
sea  sampling  data  or  other  information 
sources  to  the  extent  possible;  (4)  an 
estimate  of  fishing  mortality  rates  and 
trends  in  relative  or  absolute  stock  size; 
(5)  and  an  assessment  of  the  status  of 
species  in  the  complex  relative  to 
overfishing  criteria,  as  well  as  an 
evaluation  of  the  status  of  barndoor 
skate  relative  to  the  listing  factors  of  the 
ESA. 

hi  March  of  2000,  NMFS  notified  the 
Council  of  its  responsibility  for  the 
development  of  a  plan  and  management 
of  the  seven  species  of  skate  found  off 
the  northeast  coast  of  the  United  States. 
Since  identification  of  barndoor  skate  as 
a  candidate  species,  NMFS  has  been 
working  with  the  Council  to  develop  a 
Skate  Fishery  Management  Plan  (Skate 
FMP).  The  purpose  of  the  plan  is  to 
develop  and  implement  measures  to 
conserve  the  seven  species  of  skates 
found  in  the  northeast  region. 

"The  Council  has  set  up  a  Skate  Plan 
Development  Team,  which  prepared  a 
2000  Stock  Assessment  and  Fishery 
Evaluation  (SAFE)  Report  for  the 
Northeast  Skate  Complex  on  January  5, 
2001.  This  is  the  first  Skate  SAFE 
Report  for  the  northeast  region  complex 
and  will  serve  as  a  source  document  for 
the  Skate  FMP.  The  Skate  FMP  will  also 
consist  of  a  Supplemental 
Environmental  Impact  Statement.  Skate 
FMP  scoping  meetings  were  held  from 
January  23,  2001,  through  February  12, 

2001.  A  draft  Skate  FMP  was  prepared 
and  submitted  to  NMFS  by  the  Council 
on  April  10,  2002.  Since  then,  a  revised 
draft  Skate  FMP  has  been  submitted  to 
NMFS  by  the  Council  on  August  1, 

2002.  NMFS  will  continue  to  work  with 
the  Council  to  ensure  that  the  Skate 
FMP  contains  all  of  the  necessary 
components  required  to  manage  and 
rebuild  skate  resources. 

Life  History 

The  barndoor  skate  is  one  of  seven 
sptjcies  of  skates  that  occur  off  the 
northeastern  coast  of  the  United  States. 
Barndoor  skates  can  reach  sizes  in 
excess  of  1  meter  in  length,  and  may  not 
reach  maturity  until  age  10  or  older.  The 
historic  range  of  the  barndoor  skate 
extended  from  Cape  Hatteras  to  the 
Grand  Banks  off  Newfoundland.  Skates 
are  found  from  near  the  tide  line  to 
depths  exceeding  700  m.  Skates  are  not 
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known  to  imdertake  large-scale 
migrations,  but  they  do  move  seasonaUy 
in  response  to  changes  in  water 
temperature,  generally  offshore  in  the 
summer  and  early  autiunn  and  inshore 
in  the  winter  and  spring.  Barndoor 
skates  have  a  limited  reproductive 
capacity  with  an  estimated  average 
fecimdity  of  47  egg  cases  per  year 
(NEFSC,  2000).  Spawning  is  thought  to 
occur  over  a  considerable  part  of  the 
year.  Members  of  the  skate  femily  lay 
eggs  that  are  encased  in  a  hard,  leathery 
case  commonly  called  a  mermaid's 
purse.  The  eggs  are  yellowish  or 
greenish  brown  with  a  hollow  tendril  at 
each  comer  enabling  them  to  fasten  to 
seaweeds  or  other  objects  (Bigelow  and 
Schroeder,  1953).  The  incubation  time 
is  from  6  to  12  months  with  the  young 
having  the  appearance  of  an  adidt  upon 
hatching.  Skates  are  omnivorous, 
feeding  on  crustaceans,  worms, 
mollusks,  and  fish  (Bigelow  and 
Schroeder,  1953). 

Slow  grov^rth  and  late  age  at  maturity 
may  cause  skates  to  be  more  susceptible 
to  the  effects  of  fishing  (NEFSC  2000). 
Musick  (1999),  stated  that  large,  slow 
growing,  late  maturing  species  with  low 
fecimdity  (i.e.  K-selected  species),  tend 
to  produce  low  maximum  sustainable 
yields  and  recover  more  slowly  fatim 
overfishing.  Long-lived  species  tend  to 
be  especiaUy  prone  to  excessive 
mortalities  and  rapid  stock  collapse, 
residting  in  a  recovery  that  may  take 
decades.  These  long-Uved  species  may 
not  be  able  to  react  as  strongly,  or  as 
quickly  as  more  productive  species  to 
make  up  for  decreases  in  their 
population  densities  (Sminkey  and 
Musick  1996).  According  to  Musick 
(1999),  the  greatest  threat  to  these  long- 
lived  species  results  from  mixed  species 
fisheries  where  they  are  taken  as  either 
directed  catch  or  bycatch. 

Consideration  as  a  "Species"  Under  the 
ESA 

To  qualify  for  listing  as  a  threatened 
or  endangered  species,  a  population  of 
the  petitioned  barndoor  skate  must  be 
considered  a  "species"  under  the  ESA. 
Section  3(15)  of  the  ESA  defines  a 
"species"  to  include  any  "distinct 
population  segment  of  any  species  of 
vertebrate  which  interbreeds  when 
mature."  On  February  7, 1996,  the 
USFWS  and  NMFS  adopted  a  joint 
policy  to  clarify  their  interpretation  of 
the  phrase  "distinct  population  segment 
(DPS)  of  any  species  of  vertebrate  fish  or 
wildlife"  for  the  purposes  of  listing, 
delisting,  and  reclassifying  species 
under  the  ESA  (51  FR  4722).  The  joint 
policy  identifies  two  elements  that  must 
be  considered  when  making  DPS 
determinations:  (1)  The  disoeteness  of 


the  population  segment  in  relation  to 
the  remainder  of  die  species  (or 
subspecies)  to  which  it  belongs;  and  (2) 
the  significance  of  the  population 
segment  to  the  species  or  subspecies  to 
which  it  belongs. 

A  population  segment  may  be 
considered  discrete  if  it  satisfies  either 
one  of  the  following  conditions:  (1)  It  is 
markedly  separated  from  other 
populations  of  the  same  taxon  as  a 
consequence  of  physical,  physiological, 
ecological,  or  behavioral  factors;  or  (2)  it 
is  delhnited  by  international 
governmental  boundaries  across  which 
there  is  a  significant  difference  in 
exploitation  control,  habitat 
management,  or  conservation  status. 

Some  of  the  considerations  that  may 
be  used  when  determining  the 
significance  of  a  population  segment  to 
the  taxon  to  which  it  belongs  are:  (1) 
Persistence  of  the  discrete  popiUation  in 
an  luiusual  or  unique  ecological  setting 
for  the  taxon:  (2)  evidence  that  the  loss 
of  the  discrete  population  segment 
would  cause  a  significant  gap  in  the 
taxon's  range;  (3)  evidence  that  the 
discrete  popidation  segment  represents 
the  only  surviving  natural  occurrence  of 
a  taxon  that  may  be  more  abundant 
elsewhere;  or  (4)  evidence  that  the 
discrete  population  segment  has  marked 
genetic  differences  from  other 
populations  of  the  species. 

There  is  insufficient  information  at 
this  time  to  delineate  DPSs  of  barndoor 
skate.  In  the  absence  of  such 
information,  NMFS  v\nill  assess  the 
status  of  the  species  rangevdde  for  this 
listing  analysis. 

Status  of  Species 


U.S.  Research  Surveys 

U.S.  Bureau  of  Fisheries  research 
surveys  and  NEFSC  bottom  trawl 
sxuveys  indicate  that  barndoor  skates 
are  most  abimdant  in  the  Gulf  of  Maine, 
Georges  Bank,  and  Southern  New 
England  offshore  strata  regions,  with 
very  few  fish  caught  inshore  (<27  meters 
depth)  or  in  Mid-Atlantic  regions. 
According  to  Bigelow  and  Schroeder 
(1953),  historically  barndoor  skate  have 
been  found  inshore  to  the  tide  line  and 
in  depths  as  great  as  400  meters  off 
Nantucket. 

Indices  of  barndoor  skate  abundance 
and  biomass  from  the  NEFSC  spring 
survey  were  highest  during  the  1960s, 
then  declined  in  the  early  1980s.  Since 
1990,  both  the  spring  and  autunm 
survey  indices  have  steadily  increased, 
but  are  only  about  10  percent  of  the 
peak  values  observed  in  the  early  1960$ 
(NEFSC  2000).  While  the  status  of 
"overfished"  under  the  MSFCMA  does 
not  mean  that  the  species  is 
"overutilized,"  "threatened,"  or 


"endangered"  imder  the  ESA,  current 
scientific  information  gathered  for 
MSFCMA  purposes  can  be  useful  in 
identifying  trends  in  barndoor  skate 
biomass  for  ESA  purposes.  Three-year 
averages  of  indices  are  used  to  evaluate 
the  current  status  with  respect  to  the 
SARC  proposed  MSFCMA  biomass 
reference  points.  The  1996-1998  NEFSC 
autumn  survey  biomass  index  average 
was  0.08  kg/tow.  According  to  the  Skate 
SAFE  Report,  the  1997-1999  NEFSC 
autumn  survey  average  is  0.17  kg/tow. 
The  most  recent  3-year  average  (1998- 
2000)  increased  further  to  0.23  kg/tow 
(NEFSC,  pers.  comm.,  2001). 
Preliminary  2001  data  bring  the  1999- 
2001  average  up  to  0.38  kg/tow,  notably 
hi^er  than  the  1996-1998  average 
(NEFMC  2002a).  This  average  is  below 
the  SARC  proposed  MSFCMA  biomass 
target  of  1.62  kg/tow  and  the  threshold 
of  0.81  kg/tow  for  determining  whether 
this  species  is  overfished;  however,  an 
increasing  trend  has  been  seen  in  each 
of  these  survey  years  with  the  biomass 
index  almost  tripling  in  3  years. 

The  median  length  of  barndoor  skate 
has  been  increasing  in  recent  years  for 
both  the  spring  and  autumn  surveys;  it 
is  currentiy  70-75  cm.  Since  the  decline 
in  the  1980s,  recent  survey  catches  have 
included  individuals  as  large  as  those 
recorded  diiring  the  peak  abundance  in 
the  early  1960s,  but  the  large  number  of 
barndoor  skates  between  40  and  80  cm 
found  during  the  1960s  is  not  apparent 
in  recent  siuveys.  However,  the  NEFSC 
winter  surveys  of  length  frequency 
distribution  for  1998-1999  found  a 
significant  increase  in  the  abundance  of 
barndoor  skate  at  lengths  less  than  80 
cm  (NEFSC  2000).  These  increases  may 
have  resulted  frt)m  an  increase  in 
survival  of  yoimg  resulting  from  the 
closure  of  certain  areas  to  fishing,  and 
the  elimination  of  foreign  fishing  in 
1978. 

Canadian  Research  and  (commercial 
Data 

Research  surveys  and  commercial 
fishery  observer  sampling  by  the  DFO 
Canada  between  the  Gulf  of  St. 
Lawrence  and  Georges  Bank  show  two 
principal  concentrations  of  barndoor 
skates:  Georges  Bank/Fimdian  Channel 
and  central  Scotian  Shelf.  The  broad 
ranges  of  sizes  encountered  by  DFO 
Canada  surveys  on  Georges  Bank 
suggest  that  the  current  population 
consists  of  both  juveniles  and  adults. 
Canadian  observer  sampling  of 
commercial  fisheries  using  both  fixed 
and  mobile  gears  suggests  that 
commercial  gears  may  catch  more  and 
larger  barndoor  skate  than  shown  in 
research  sxuvey  catches.  This  may  be 
due  to  the  different  types  of  fishing  gear 
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used.  Otter  trawls  used  in  research 
surveys  are  not  as  efficient  in  catching 
larger  species  as  they  can  escape  easier 
than  with  long-line  and  fixed  gear 
methods. 

Recent  information  from  commercial 
fisheries  also  indicates  that  barndoor 
skate  are  much  more  widely  distributed 
to  the  north  (roughly  16  degrees  more) 
than  what  research  surveys  indicate 
(Kulka.  1999).  Kulka  (1999)  states  that 
there  are  a  large  nimiber  of  records 
along  the  southwest  slope  of  the  Grand 
Bank,  as  well  as  the  shelf  edge  as  far 
north  as  64°  N.  lat.,  which  portrays  a 
significant  extension  of  range  for  this 
species.  Further  explanation  by  Kulka 
(1999)  shows  that  the  increased  depth  at 
which  barndoor  skate  have  been  found 
is  due  to  the  distribution  of  the  species 
being  associated  vfith  particular  bottom 
water  temperatures,  and  except  for  a 
couple  areas,  these  ideal  temperatures 
are  found  at  depths  greater  than  1000  m. 
Commercial  fisheries  information  shows 
that  some  barndoor  skate  were  caught  as 
bycatch  when  there  was  fishing  in 
waters  greater  than  800m  on  the  slope 
of  the  Grand  Bank  (Kulka  1999).  Kulka 
(1999)  believes  that  this  work 
considerably  extends  the  latitudinal 
range  of  this  species,  in  addition  to 
suggesting  a  much  greater  depth  range 
than  what  is  portrayed  by  research 
survey  data.  Lastly,  Kulka  (1999)  states 
that  there  appears  to  exist  a  proportion 
of  the  distribution  that  lies  outside  of 
the  range  of  commercial  and  research 
fishing  gears  and,  if  this  is  the  case,  it 
may  provide  a  protected  area  for  the 
stock. 

U.S.  Commercial  Fishery  Data 

Since  the  late  1800s,  skates  have  been 
reported  in  New  England  fishery 
landings.  Commercial  fishery  landings, 
primarily  off  Rhode  Island,  never 
exceeded  several  hundred  metric  tons 
until  the  arrival  of  distant  water  fleets 
during  the  1960s.  The  commercial 
fishery  landings  are  not  reported 
specifically  by  species,  with  over  99 
percent  of  the  landings  reported  as 
"unclassified  skates."  From  1989  to 
1998,  the  biomass  of  total  discards  is 
estimated  to  be  two  (1998)  to  eight 
(1989)  times  the  reported  total  landings. 
It  is  unknown  what  proportions  of  total 
skate  landings  and  of  total  skate 
discards  are  barndoor  skate.  The 
commercial  fishery  discard  mortality 
rate  for  skates  and,  therefore,  the 
magnitude  of  total  skate  discard 
mortality,  is  unknovni  (NEFSC  2000). 

U.S.  Recreational  Fishery  Data 

Aggregate  recreational  landings  of  all 
skates  never  exceeded  300  metric  tons 
during  the  1981-1998  time  series  of 


estimates  from  the  Marine  Recreational 
Fishery  Statistics  Survey.  Skates 
reported  as  released  alive  average  an 
order  of  magnitude  greater  than  the 
reported  landed  number.  The 
recreational  fishery  release  mortality 
rate  for  skates  is  not  known,  but  is  likely 
analogous  to  that  for  floimders  and 
other  demersal  species,  generally 
ranging  from  10-15  percent.  Assuming 
this  rate  would  suggest  that  the 
recreational  fishery  discard  mortality  is 
of  similar  magnitude  to  the  recreational 
landings  (NEFSC.  2000).  The  Skate 
SAFE  Report  states  that  skates  in 
general  have  little  to  no  recreational 
value  and  are  not  intentionally  pursued 
in  any  recreational  fisheries. 

Conclusion 

Barndoor  skates  were  sporadically 
encountered  throughout  the  1970s, 
rarely  encountered  in  the  1980s,  and 
have  shown  an  increase  in  abimdance 
since  the  mid-1990s  on  the 
southwestern  Scoticm  Shelf,  on  Brown's 
Bank  and  in  the  Gulf  of  Maine  (Simon 
and  Frank,  1999).  The  petitioners  argue 
that  current  niunbers  of  barndoor  skate 
are  so  low  that  the  species  may  not 
recover.  Historical  survey  data  suggest  a 
substantial  decline  of  barndoor  skate  in 
the  northern  part  of  their  range  had 
already  taken  place  by  the  time  that 
standardized  NEFSC  surveys  began  in 
U.S.  waters  in  1963.  However,  the 
species  has  persisted  at  low  levels  in 
U.S.  waters  over  the  past  30—40  years. 
Thus,  there  is  no  scientific  evidence  to 
suggest  that  barndoor  skate  are  currently 
subject  to  unusual  natural  or 
anthropogenic  factors  that  threaten  its 
continued  existence  (NEFSC  2000). 

Summary  of  Factors  Afifecting  Barndoor 
Skate 

Section  4(a)(1)  of  the  ESA  and  the 
listing  regulations  (50  CFR  part  424)  set 
forth  procedures  for  listing  species. 
NMFS  must  determine,  through  the 
regulatory  process,  if  a  species  is 
endangered  or  threatened  based  upon 
any  of  the  following  factors:  (A)  The 
present  or  threatened  destruction, 
modification,  or  curtailment  of  its 
habitat  or  range;  (B)  ovenitilization  for 
commercial,  recreational,  scientific,  or 
educational  purposes;  (C)  disease  or 
predation;  (D)  inadequacy  of  existing 
regulatory  mechanisms;  or  (E)  other 
natural  or  human-made  factors  affecting 
its  continued  existence.  The  following  is 
a  discussion  of  the  factors  used  to 
determine  whether  barndoor  skate 
should  be  listed  as  a  threatened  or 
endangered  species  under  the  ESA. 


A.  Present  or  Threatened  Destruction, 
Modification,  or  Curtailment  of  Its 
Habitat  or  Range 

E)espite  past  declines,  barndoor  skates 
have  persisted  in  their  core  habitat  at  a 
low  abimdance  since  the  late  1960s. 
Currently,  niunbers  of  barndoor  skate 
are  on  the  rise,  and  barndoor  skates  are 
now  occurring  in  some  areas  of  the 
western  Scotian  Shelf,  on  Georges  Bank, 
and  in  offshore  waters  of  Southern  New 
England.  There  is  no  evidence  of  a 
contraction  of  range;  however,  the 
current  abundance,  which  is  lower  than 
the  historic  abundance,  may  reflect  local 
reductions  in  area  of  occupancy. 

Auster  and  Langton  (1999)  explain 
that  mobile  fishing  gear  may  have  a 
negative  impact  on  the  structural 
components  of  habitat  by:  direct 
removal  or  damage  of  epifauna,  the 
reduction  of  bottom  roughness,  and  the 
removal  of  structure  forming  organisms. 
The  effects  of  bottom  trawling  on  habitat 
depend  on  several  factors,  including  the 
type  of  sediment,  type  of  gear  used,  and 
the  habits  of  the  species  living  on  the 
bottom.  Our  knowledge  of  life  history 
characteristics  of  the  barndoor  skate  is 
currently  insufficient  to  analyze 
adequately  any  potential  negative 
impacts  from  bottom  trawling. 
Currently,  there  is  no  evidence  that  such 
habitat  alterations  as  a  result  of  trawling 
are  having  a  negative  impact  on 
barndoor  skates  or  their  egg  cases. 
Therefore,  the  evidence  does  not  suggest 
present  or  threatened  destruction, 
modification  or  curtailment  of  the 
habitat  or  range  of  barndoor  skate  to  an 
extent  that  threatens  its  continued 
existence. 

B.  Ovenitilization  for  Commercial, 
Recreational,  Scientific  or  Educational 
Purposes 

There  is  no  substantial  information 
that  indicates  ongoing  adverse  impacts 
to  the  species  due  to  ovenitilization  for 
commercial,  recreational,  scientific  or 
educational  purposes.  Available  data 
suggest  that  overfishing  (directed  catch 
and  bycatch)  was  the  major  threat  to 
barndoor  skate;  however,  this  is  now 
greatly  reduced.  The  elimination  of 
foreign  fishing  in  1978,  as  well  as 
increasingly  restrictive  regulations  in 
other  fisheries  in  which  barndoor  skate 
are  taken  as  bycatch,  have  contributed 
to  this  reduction. 

NEFSC  spring  survey  indices  of 
barndoor  skate  abundance  and  biomass 
were  highest  during  the  1960s,  then 
declined  in  the  early  1980s.  However, 
since  1990,  both  the  spring  and  autumn 
survey  indices  have  steadily  increased 
(NEFSC,  2000).  The  most  recent  3-year 
survey  average  (1998-2000)  is  0.23  kg/ 
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tow  (NEFSC,  pers.  comm.).  An 
increasing  trend  has  been  seen  in  each 
of  the  survey  years  with  the  biomass 
index  almost  tripling  in  3  years. 
According  to  the  NEFSC,  this  increase 
in  barndoor  skate  biomass  began  when 
fishing  effort  was  near  or  at  the  highest 
level  in  almost  all  fisheries  (the  late 
1980s);  therefore,  discards  do  not  appear 
to  have  been  a  great  factor  in  reducing 
population  size. 

The  Skate  SAFE  Report  outlines  two 
types  of  directed  fisheries  for  skates,  the 
wing  fishery  and  the  bait  fishery.  The 
bait  fishery  is  described  as  more  of  a 
historical  and  directed  skate  fishery 
(NEFMC,  2002a),  involving  vessels 
primarily  from  southern  New  England 
ports  that  target  and  land  a  combination 
of  little  skates  (<  90  percent  of  landings), 
and  a  small  percentage  of  juvenile 
winter  skates  (NEFMC,  2001).  A 
seasonal  gillnet  incidental  catch  fishery 
also  exists  as  part  of  the  directed 
monkfish  gillnet  fishery;  Ijowever,  this 
fishery  consists  of  mostly  winter  skates, 
which  are  sold  both  for  lobster  bait  and 
as  cut  wings  for  processing  (NEFMC, 
2001). 

The  wing  fishery  is  more  of  an 
incidental  fishery.  Skates  are  caught 
while  targeting  other  species  such  as 
multispecies,  monkfish  and  scallops, 
and  are  landed  if  the  price  is  high 
enough.  While  the  wing  fishery 
considers  barndoor  skate  to  be  of  a 
sufficient  size  for  processing,  there  is 
currently  no  directed  fishery  for 
barndoor  skate  (either  for  bait  or  for 
wings)  and  none  is  planned  in  the 
future  (NEFSC,  2000).  Since  barndoor 
skate  populations  have  been  at  low 
levels  for  many  years,  little  of  the  recent 
wing  landings  would  be  attributable  to 
this  species.  Given  that  wing  cutting  is 
labor  intensive,  many  vessels  have 
chosen  to  optimize  their  days-at-sea 
(DAS)  by  targeting  more  profitable 
multispecies  rather  than  taking  part  in 
the  skate  fishery  (NEFMC,  2001). 

New  Bedford,  MA  lands  and 
processes  the  greatest  amount  of  skate 
wings;  and  it  is  assumed  that  more 
vessels  land  skate  wings  as  an 
incidental  catch  in  mixed  fisheries 
rather  than  a  targeted  species  (NEFMC 
2001).  According  to  the  Skate  SAFE 
Report,  fishermen  and  dealers  claim 
market  limitations  as  a  reason  for  low 
participation  in  the  wing  fishery.  In 
.Rhode  Island,  many  of  the  companies 
that  experimented  with  the  wing  market 
quickly  got  out  of  it,  due  to  the  low 
profit  margins,  with  an  80  percent  drop 
in  production  since  the  early  1990s  for 
some  dealers  (NEFMC  2001).  Barndoor 
skate  are  reported  as  getting  the  lowest 
ex-vessel  prices  of  the  wing  skates  since 


they  cannot  be  skinned  by  a  machine 
(NEFMC  2001). 

Discard  rates  have  not  been  classified 
by  skate  species  due  to  difficulty  in 
identification.  However,  barndoor  skate 
may  have  been  correctly  identified  due 
to  their  large  size  and  distinctive  ventral 
coloration  (NEFMC,  2001).  The  Skate 
SAFE  Report  notes  that  discard  rates  are 
generally  low,  at  less  than  5  percent  of 
the  landings  of  the  targeted  species, 
resulting  in  estimates  of  barndoor  skate 
commercial  fishery  discards  of  a  few 
hundred  metric  tons  per  year.  The 
commercial  fishery  discard  mortality 
rate  for  skates  and,  therefore,  the 
magnitude  of  total  skate  discard 
mortality,  is  unknown  (NEFSC  2000). 

According  to  the  SARC,  although 
fishing  mortality  and  natural  mortality 
rates  cannot  be  measured,  the  small  but 
sustained  increases  in  research  survey 
catches  indicate  that  annual  survival 
rates  are  currently  high  enough  to  offer 
some  recovery.  Given  this  increase, 
along  with  the  fact  that  there  is  no 
directed  fishery  and  little  market 
demand  for  barndoor  skate,  and  that  the 
best  information  available  indicates  that 
barndoor  skates  constitute  a  small 
amount  of  the  total  skate  catch,  there  is 
no  substantial  information  that  indicates 
that  barndoor  skate  are  threatened  or 
endangered  due  to  ovenitilization  for 
commercial,  recreational,  scientific  or 
educational  purposes. 

C.  Disease  or  Predation 

There  is  no  substantial  evidence  that 
indicates  significant  loss  due  to  disease 
or  predation. 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

Skates  can  be  targeted  in  the 
commercial  wing  and  bait  fisheries,  or 
they  can  be  caught  incidentally  in  other 
fisheries. 

Incidental  catch 

The  petitioners  cite  bycatch  &t)m 
commercial  fishery  gear  as  the  reason 
for  the  decline  of  barndoor  skate 
abundance.  The  scallop,  monkfish,  and 
multispecies  fisheries  are  most  likely  to 
encounter  barndoor  skate  and  other 
skate  species  as  bycatch.  However, 
management  measures  implemented  to 
conserve  scallop,  monkfish,  and 
multispecies  have  also  provided 
indirect  protection  for  skates. 
Management  measures  implemented  by 
NMFS  for  other  fisheries  have  reduced 
fishing  mortality,  in  turn  promoting  the 
rebuilding  of  overfished  skate  stocks. 

Measures  in  the  scallop,  monkfish, 
and  multispecies  fisheries  provide 
protection  for  skates.  The  Scallop  FMP 
restrictions  are  likely  to  reduce  skate 


bycatch  as  the  overall  bycatch  in  the 
scallop  fishery  is  reduced.  The  FMP 
oudines  several  management  measures 
designed  to  reduce  overall  bycatch 
including:  DAS  reductions,  minimum 
twine  top  mesh  requirements  increased 
from  six  to  eight  inches  implemented 
through  Scallop  Framework  11,  as  well 
as  reductions  of  chafing  gear.  These 
reductions  may  reduce  total  fishing 
effort,  which  in  turn  reduces  total 
bycatch  (NEFMC,  2001). 

There  is  an  unknown  degree  of 
overlap  between  the  monkfish  fishery 
and  the  skate  fishery  according  to  the 
Skate  SAFE  Report.  The  Monkfish  FMP 
was  established  in  November  1999  and 
consists  of  limited  entry;  DAS  limits; 
trip  limits;  minimum  mesh  sizes  to 
reduce  bycatch  of  multispecies  and 
other  species;  and  limits  on  the  number 
of  gillnets  (NEFMC.  2002a).  According 
to  the  Skate  SAFE  Report,  under  the 
current  regulations,  gillnetters  fishing  in 
Southern  New  England  are  fishing  with 
one-third  fewer  nets,  resulting  in  a 
decrease  of  skate  catches.  The  monkfish 
and  dogfish  gillnet  fishery,  primarily  in 
the  Mid-Atlantic  region,  do  not  catch  as 
many  skates  in  their  gillnets  since  they 
are  fishing  with  heavier  twine  (NEFMC, 
2001).  It  is  reported  that  the  fishermen 
switched  to  the  heavier  twine  to  avoid 
catching  skates  (NEFMC  2001).  In 
addition,  the  Harbor  Porpoise  Take 
Reduction  Plan  requires  fishermen  west 
of  the  72°  30'  line  to  use  the  heavier  gear 
to  avoid  entanglements  of  harbor 
porpoise  (NEFMC,  2001).  To  the  extent 
that  barndoor  skate  are  present  in  the 
area  where  this  heavier  gear  is  used,  less 
bycatch  is  expected.  Estimates  of  skate 
bycatch  on  monkfish  trips  are  currentiy 
not  available.  However,  the  overall 
impact  of  the  Monkfish  FMP  should 
reduce  the  amount  of  skate  bycatch 
(NEFMC,  2001). 

The  Multispecies  FMP  is  likely  to 
impact  skates  and  the  skate  fishery  more 
than  any  other  existing  FMP.  A 
significant  overlap  lies  between 
multispecies  and  skate  fisheries  and  the 
vessels  that  participate  in  these 
fisheries.  Skate  bycatch  has  been 
reduced  in  the  multispecies  fishery  due 
to  several  years  of  restrictive 
management  measures.  Since  the 
implementation  of  the  multispecies 
DAS  guidelines,  multispecies  fishing 
effort  has  been  reduced  by  50  percent 
from  baseline  levels  which  occurred 
before  Amendment  5  to  the 
Multispecies  FMP.  The  Multispecies 
FMP  uses  both  seasonal  and  year-round 
closed  areas  to  reduce  fishing  mortality 
and  to  protect  spawning  stocks  of  cod, 
haddodc,  and  yellowtail  flounder. 
Multispecies  Framework  33, 
implemented  on  May  1,  2000,  requires 
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a  large  area  closure  on  Georges  Bank 
during  the  month  of  May  as  well  as 
additional  1-month  multispecies  area 
closures.  These  closiu^s  provide  a 
degree  of  protection  for  skate  species  by 
reducing  fishing  effort  overall.  However, 
it  is  important  to  note  that  seasonal  and 
year-round  dosed  areas  may  result  in  an 
effort  relocation  and  perhaps  not  a 
complete  effort  reduction. 

The  following  multispecies  gear 
restrictions  also  have  an  impact  on  skate 
fishing  mortality.  A  primary  restriction 
is  a  minimum  mesh  size  requirement  for 
all  gillnet  and  trawl  gear.  According  to 
the  Skate  SAFE  Report,  although  there 
are  no  known  studies  on  selectivity  of 
mesh  for  skates,  these  restrictions 
undoubtedly-have  some  impact  on  the 
size  of  fish  caught.  Another  restriction 
is  a  limit  on  the  number  of  nets  fished 
by  vessels  that  make  day  gillnet  trips. 
Regulations  implementing  the 
Multispecies  FMP  also  require  that  any 
vessel  fishing  in  the  Gulf  of  Maine, 
Georges  Bank,  and  Southern  New 
England  Regulated  Mesh  Areas  in 
Federal  waters,  are  required  to  fish 
under  DAS  restrictions  unless 
participating  in  an  exempted  fishery  or 
are  fishing  with  exempted  gear  (gear  not 
capable  of  catching  multispecies).  An 
exempted  fishery  imder  the 
Multispecies  FMP  is  one  that  has  been 
determined  to  have  minimal  bycatch  of 
regulated  multispecies  and  will  not 
jeopardize  fishing  mortality  objectives. 
It  is  required  that  the  percentage  of 
regulated  multispecies  bycatch  be  less 
than  5  percent  by  weight  of  the  total 
catch.  For  exempted  fisheries  in  the 
Southern  New  England  Exempted  Area, 
skate  bycatch  is  limited  to  10  percent  by 
weight  of  the  total  species  on  board  to 
prevent  the  bycatch  of  multispecies  that 
might  occur  in  directed  skate  fisheries. 
The  multispecies  DAS  program  directly 
restricts  the  time  available  for  vessels  to 
fish  for  skates.  Since  the  majority  of 
skate  fishing  effort  is  controlled  by  the 
multispecies  effort  reduction  program, 
reductions  in  multispecies  fishing  effort 
through  DAS  restrictions  have  resulted 
in  and  will  continue  to  result  in 
proportional  reductions  in  skate  fishing 
effort  (NEFMC  2002b). 

Currently,  as  a  result  of  a  settlement 
agreement  endorsed  by  a  federal  district 
court  in  Conservation  Law  Foundation 
V.  Evans,  211  F.  Supp.  2d  55  D.D.C.  May 
23.  2002),  additional  regulatory 
measures  are  being  implemented  to 
protect  species  managed  under  the 
.Multispecies  FMP  from  overfishing. 
These  additional  measures,  effective  as 
of  August  1.  2002,  will  remain  in  effect 
until  implementation  of  Amendment  13 
to  the  Multispecies  FMP.  The  following 
additional  measures  have  been 


implemented  pursuant  to  the  settlement 
agreement:  A  fi^eze  on  DAS  used  by  a 
vessel  to  the  level  20  percent  below  the 
highest  annual  level  of  DAS  used  during 
the  fishing  years  1996-2000;  a 
restriction  on  the  issuance  of  new  open 
access  hand-gear  permits,  and  a 
decreased  cod,  haddock,  and  yellowtail 
flounder  possession  limit  under  that 
category;  increased  gear  restriction  for 
gillnets,  hook-gear,  and  trawl  nets; 
restrictions  on  yellowtail  flounder 
catch.  In  addition,  to  be  consistent  with 
the  court  order  in  the  lawsuit,  NMFS 
has  increased  observer  coverage  on 
multispecies  vessels  to  at  least  5  percent 
until  Amendment  13  is  implemented. 

These  measures  will  further  aid  in  the 
protection  of  barndoor  skate  until 
completion  of  the  Skate  FMP.  Since  the 
majority  of  skate  fishing  occurs  under 
multispecies  DAS,  any  reduction  in 
multispecies  fishing  effort  will 
proportionally  reduce  the  opportunity 
to  fish  for  and  catch  skates.  Gear 
restrictions  in  the  multispecies  fishery 
will  reduce  skate  fishing  mortality,  and 
reduce  the  effort  that  is  applied  to  the 
skate  fishery.  Restrictions  in  mesh  size 
aid  in  the  selection  of  certain  fish  sizes 
and,  therefore,  will  also  have  an  impact 
on  the  size  of  skates  caught,  such  as 
juvenile  barndoor  skate  and  egg  cases. 
Reduction  in  the  number  of  gillnets  that 
can  be  used  in  the  multispecies  fishery 
reduces  the  amount  of  gear  in  the  water 
that  is  capable  of  catching  skates.  Lastly, 
an  increase  in  observer  coverage  levels 
will  provide  additional  information 
pertaining  to  the  magnitude  and  species 
composition  of  the  bycatch  of  skates  in 
the  multispecies  fishery.  This  increased 
information  will  be  valuable  in 
improving  barndoor  skate  populations 
and  management. 

Directed  Fisheries 

The  Skate  SAFE  Report  outlines  two 
types  of  directed  fisheries  for  skates,  the 
wing  fishery  and  the  bait  fishery.  A 
limited  amount  of  directed  skate  fishing 
is  also  allowed  under  the  Multispecies 
FMP.  Directed  skate  gillnet  and  trawl 
fisheries  are  exempt  in  the  portion  of 
the  Southern  New  England  Regulated 
Mesh  Area  that  is  south  of  40°  10'  N.  lat. 
since  they  have  been  determined  to 
meet  the  5  percent  multispecies  bycatch 
criteria  for  exempted  fisheries  under  the 
Multispecies  FMP.  However,  this  area 
may  limit  directed  skate  fishing  to  a 
small  portion  of  the  overall  range  of 
skate  species. 

According  to  the  Skate  SAFE  Report, 
there  are  two  existing  and  significant 
regulatory  limitations  on  the  directed 
skate  bait  fishery,  which  include  the 
lobster  regulations  and  the  multispecies 
DAS  requirements.  Current  restrictions 


outlined  in  the  Skate  SAFE  Report  for 
the  lobster  fishery  consist  of  limited 
access  permits,  minimum  lobster 
carapace  size,  prohibition  of  possession 
of  certain  lobsters,  or  parts,  trap 
specifications,  and  landing  limits  for 
non-trap  harvest. 

In  1994,  NMFS  implemented  a  5-year 
moratoriimi  on  new  entrants  into  the 
Exclusive  Economic  Zone  (EEZ)  lobster 
fishery  by  a  limited  access  permit 
system  (59  FR  31938,  lune  21, 1994).  On 
December  6, 1999,  Federal  lobster 
regulations  extended  the  moratoriimi 
indefinitely  (64  FR  68227).  This 
moratorium  limits  the  number  of  people 
that  can  participate  in  the  lobster 
fishery,  thus  indirectly  eliminating  the 
possibility  of  any  future  increase  in  the 
amount  of  skates  used  as  bait  due  to  an 
increase  in  new  entrants  to  the  fishery. 

Newly  implemented  measures  are  of 
particular  relevance  to  the  skate  fishery, 
including  the  establishment  of  six 
lobster  management  areas  and 
associated  restrictions.  The  various 
management  areas  have  different  trap 
limits  associated  with  them.  Nearshore 
management  areas  have  relatively  low 
trap  limits;  800  traps  in  Area  1  versus 
1.800  traps  in  Area  3.  Vessel  owners 
may  decide  to  fish  in  several 
management  areas;  however,  they  must 
abide  by  the  most  restrictive  trap  limit 
of  the  areas  they  designate.  These 
regulations  are  designed  to  limit  effort 
in  the  lobster  fishery.  Therefore,  any 
reduction  in  lobster  fishery  effort  will 
indirectly  reduce  the  amoimt  of  skates 
needed  for  use  as  bait. 

The  fishery  regulations  already  in 
place,  which  have  become  more 
restrictive  over  the  past  years,  as  well  as 
various  statutory  requirements,  are 
expected  to  continue  to  aid  in  the 
increase  in  barndoor  skate  abimdance. 
There  is  no  substantial  information  that 
indicates  that  barndoor  skate  are 
threatened  or  endangered  due  to  the 
inadequacy  of  existing  regulatory 
mechanisms. 

E.  Other  Natural  or  Manmade  Factors 
Affecting  Their  Continued  Existence 

The  petitioner  expressed  concern  over 
inbreeding  depression  due  to  the 
population  size  of  barndoor  skate.  The 
potential  effects  and  magnitude  of 
inbreeding  depression  are  dependent 
upon  the  genetic  composition  of  the 
species.  Currently,  there  is  no  genetic 
information  available  for  barndoor 
skate;  therefore,  we  cannot  determine  at 
this  time  if  inbreeding  depression  is  a 
problem.  However,  it  is  unlikely  that 
inbreeding  depression  is  a  significant 
issue  given  the  wide  geographic  range 
and  increasing  population  size  of 
barndoor  skate. 
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Despite  the  combination  of  continued 
low  abundance,  suspected  low  intrinsic 
rate  of  increase  and  suspected  late  age 
of  maturity,  barndoor  skates  have 
persisted  at  low  levels  in  U.S.  waters 
over  the  past  30-40  years  (NEFSC, 
2000).  Long-lived  species  tend  to  be 
especially  prone  to  excessive  mortalities 
and  rapid  stock  collapse,  resulting  in  a 
recovery  that  may  take  decades.  It  is 
recognized  that  the  rebuilding  of 
barndoor  skate  will  be  a  long  and  slow 
process,  but  the  recent  and  continuing 
increases  seen  in  abundance  and  size 
range  indicate  that  the  population  is 
increasing.  There  is  no  evidence  of  any 
other  natural  or  maimiade  factors 
affecting  the  continued  existence  of 
barndoor  skate  populations. 

Determination 

The  ESA  defines  an  endangered 
species  as  any  species  in  danger  of 
extinction  throughout  all  or  a  significant 
portion  of  its  range,  and  a  threatened 
species  as  any  species  likely  to  become 
an  endangered  species  within  the 
foreseeable  future  throughout  all  or  a 
significant  portion  of  its  range  (16 
U.S.C.  1532(6)  and  (20)).  Section  4(b)(1) 
of  the  ESA  requires  that  the  listing 
determination  be  based  solely  on  the 
best  scientific  and  conunercial  data 
available,  after  conducting  a  review  of 
the  status  of  the  species  and  after  taking 
into  account  those  efforts,  if  any,  being 
made  by  any  state  or  foreign  nation  to 
protect  and  conserve  the  species. 

After  reviewing  the  best  scientific  and 
commercial  information  available, 
NMFS  has  determined  that  listing  of 
barndoor  skate  as  threatened  or 
endangered  under  the  ESA  is  not 
warranted  at  this  time.  The  following 
factors  all  indicate  a  positive  trend  for 
barndoor  skate  populations:  The  recent 
increases  in  abundance  and  biomass  of 
barndoor  skate  observed  during  surveys; 
the  expansion  of  known  areas  where 
barndoor  skate  have  been  encountered; 
the  increases  in  size  range,  and;  the 
increase  in  number  of  small  size 
barndoor  skate  collected.  This  trend  is 
not  consistent  with  a  species  that  is  in 
danger  of  extinction  thixiughout  all  or  a 
significant  portion  of  its  range  or  likely 
to  become  endangered  within  the 
foreseeable  future  throughout  all  or  a 
significant  portion  of  its  range. 
Furthermore,  the  major  identifiable' 
threat  to  the  species,  overfishing,  is 
currently  being  reduced  by  existing 
regulatory  measiu^s  affecting  several 
northeast  fisheries.  In  addition  to 
regulatory  measures  already  in  place, 
NMFS  intends  to  continue  to  work  with 
the  Council  to  fully  develop  and 
implement  the  Skate  FMP.  NMFS  is  not 
relying  on  the  draft  Skate  FMP  as  a 


reason  not  to  list  barndoor  skate,  but 
rather  noting  that  it  is  under 
development  and  will  benefit  barndoor 
skate  populations  when  it  is 
implemented. 

NMFS  believes  that  remaining 
imcertainties  regarding  the  status  and 
population  structure  of  the  barndoor 
skate  warrant  leaving  it  on  the  agency's 
list  of  candidate  species.  If  new 
information  becomes  available 
indicating  that  the  species  faces  threats 
greater  than  are  currently  known,  this 
decision  will  be  revisited  to  determine 
whether  ESA  protection  is  appropriate. 
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Authority 

Authority:  The  authority  for  this  action  is 
the  ESA  of  1973,  as  amended  (16  U.S.C.  1531 
et  seq.]. 

Dated:  September  20,  2002. 

Rebecca  Lent, 

Deputy  Assistant  Administrator  for  Fistieries. 
National  Marine  Fistieries  Service. 

(FR  Doc.  02-24515  Filed  9-26-02;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmoapharic 
Adminiatration 

50CFRPart660 

PD.  091702q 

Rahariaa  Off  Waat  Coaat  Stataa  and  In 
tha  Waatam  Pacific;  Pacific  Coaat 
Groundfiah  Flahary;  Application  for  an 
Examptad  Flahing  Parmit 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Conunerce. 

ACTION:  Notice  of  receipt  of  an 

application  for  an  exempted  fishing 

permit,  request  for  conunents. 

SUMMARY:  NMFS  announces  receipt  of 
an  application  for  an  exempted  fishing 
permit  (EFP)  from  the  California 
Department  of  Fish  and  Game.  This  EFP 
application  applies  to  vessels  with  valid 
California  State  delivery  permits  fishing 
for  flatfish  with  small  footrope  trawl 
gear  in  Federal  waters  off  the  state  of 
Cahfomia.  If  awarded,  the  EFP  would 
allow  vessels  with  a  Federal  limited 
entry  permit  to  land  federally  managed 
groundfish  species  in  excess  of 
cumulative  trip  limits  and  to  sell  flatfish 
catch  for  profit,  provided  that  the 
vessels  carry  state-sponsored  observers. 
Observers  would  collect  data  that  are 
otherwise  not  available  shoreside.  This 
EFP  proposal  is  intended  to  promote  the 
objectives  of  the  Pacific  Coast 
Groundfish  Fishery  Management  Plan 
(FMP)  by  providing  data  that  can  be 
used  to  enhance  management  of  the 
groimdfish  fishery. 

DATES:  Comments  must  be  received  by 
October  15,  2002. 
ADDRESSES:  Copies  of  the  EFP 
application  are  available  from  Becky 
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Renko,  Northwest  Region,  NMFS,  7600 
Sand  Point  Way  N.E.,  Bldg.  1,  Seattle, 
WA  98115-0070. 

FOR  FURTHER  INFORMAHON  CONTACT: 
Becky  Renko  (206)526-6140. 
SUPPLEMENTARY  INFORMATION:  This 
action  is  authorized  by  the  FMP  and 
implementing  regulations  at  50  CFR 
600.745  and  50  CFR  660.350. 

Jf  awarded,  the  EFF  would  allow 
vessels  with  a  Federal  hmited  entry 
pennit  to  land  federally  managed 
groundfish  species  in  excess  of 
cumulative  trip  limits  and  to  sell  flatfish 
catch  for  profit,  provided  that  these 
vessels  carry  state-sponsored  observers. 
Observers  would  collect  data  that  are 
otherwise  not  available  shoreside. 

This  exempted  fishing  activity  is 
designed  to  measure  bycatch  rates  of 
shelf  rockfish  species  taken  with  small 
footrope  trawl  gear  used  to  target  flatfish 
in  Federal  waters  off  the  State  of 
California.  Fishing  would  be  restricted 
to  areas  outside  of  3  miles  and  in  less 
than  70  fathoms  (130  meters)  of  water. 
Flatfish  catch  under  this  EFF  will  be 
limited  to  70,000  lb  (31,752  kg)  per 
month.  No  more  than  40,000  lb  (18,144 
kg)  per  month  may  be  species  other  than 
Pacific  sand  dab,  English  sole,  rock,  and 
sand  sole,  or  unspecified  flatfish.  Of  the 
40,000  lb  (18,144  kg)  per  month,  no 
more  than  15,000  lb  (6,804  kg)  may  be 
petrale  sole.  All  groundfish  caught 
under  this  EFP  would  be  counted 
against  the  OYs  for  those  species  and  so 
will  not  result  in  total  harvest  above 
expected  levels.  Because  the  bocaccio 
rockfish  OY  has  not  been  taken  (67  FR 
44778,  July  5,  2002)  special  provisions 
will  be  necessary  to  assure  that  the  EFP 
is  ended  if  more  than  negligible 
amounts  of  bocaccio  rockfish  are  taken. 

4f  the  EFP  is  issued,  approximately  20 
vessels  would  be  eligible  to  participate, 
with  up  to  6  observers  being  deployed 
at  one  time. 

Flatfish  species  are  abimdant  and 
commercially  important  ofl  California; 
however,  the  harvest  of  these  species  is 
constrained  by  efforts  to  rebuild 
overfished  species,  particularly  bocaccio 
rockfish.  Fishers  believe  that  the  flatfish 
fishery  can  be  prosecuted  without 
catching  bocaccio  rockfish  and  with  a 
much  lower  shelf  rockfish  bycatch  rate 
than  is  currently  assimied. 

Data  collected  during  this  project  are 
expected  to  benefit  the  management  of 
the  groimdfish  fishery  by:  (1)  Providing 
information  on  catch  rates  of 
incidentally  caught  species  by  fishing 
location,  (2)  allowing  for  the  collection 
of  biological  data  that  is  otherwise  not 
available  from  landed  catch,  and  (3) 
providing  data  that  can  be  used  to 
evaluate  the  full  retention  of  rockfish  as 


a  management  approach.  The 
information  gathered  through  this  EFP 
may  lead  to  futiu«  rulemaking. 

NMFS  determined  that  the  proposal 
warranted  further  consideration  and, 
therefore,  consulted  with  the  Pacific 
Fishery  Management  Council  (Council). 
The  Council  considered  the  EFP 
application  during  its  Jime  and 
September  2002,  meetings  and 
reconmiended  that  NMFS  issue  the  EFP. 
NMFS  intends  to  approve  the  EFP 
fishing  for  October  through  December 
2002.  The  applicant  also  requested  that 
the  EFP  be  effective  for  the  months  of 
May  through  October  2003.  However, 
decisions  regarding  the  issuance  of  EFPs 
for  2003  will  be  made  following  the 
Council's  October-November  2002 
meeting.  A  copy  of  the  application  is 
available  for  review  from  NMFS  [see 
ADDRESSES). 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  September  23,  2002. 
Virginia  M.  Fay, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  02-24514  Filed  ^26-02;  8:45  am] 
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DEPARTMErJT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  660 
p.D.  091802B] 

Western  Pacific  Fishery  Management 
Council;  Public  Meetings 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meetings. 

SUHMARY:  The  81st  meeting  of  the 
Western  Pacific  Fishery  Management 
Council's  Scientific  and  Statistical 
Committee  (SSC)  will  convene  October 
8  through  10.  2002,  in  Honolulu,  HI. 
The  Western  Pacific  Fishery 
Management  Coimcil  (Council) 
Advisory  Panels  will  meet  on  October 
10  through  12,  2002,  and  the  Council 
will  hold  its  115th  meeting  October  14 
through  17,  2002,  in  HonoliUu,  HI. 
DATES:  The  SSC  meeting  will  be  held  on 
October  8,  2002,  from  9  a.m.  to  5  p.m. 
and  on  October  9-10,  2002,  bom  8:30 
a.m.  to  12  noon.  The  Commercial, 
Recreational,  Subsistence/Indigenous 
and  Ecosystem  and  Habitat  Advisory 
Panels  will  meet  on  October  10,  2002, 
fit)m  2  p.m.  to  5  p.m.,  on  October  11 
from  8:30  a.m.  to  5  p.m.,  and  on  October 


12,  2002,  from  9  a.m.  to  12  noon.  The 
Coimcil's  Standing  Committees  will 
meet  on  October  14,  2002,  from  8  a.m. 
to  5:30  p.m.  The  full  Council  meeting 
wiU  be  held  on  October  15,  2002,  from 
9  a.m.  to  5  p.m.,  October  16  from  8:30 
a.m.  to  5  p.m.,  and  October  17,  2002, 
from  8:30  a.m.  to  12  noon.  See 
SUPPLEMENTARY  INFORMATION  for  specific 
dates  and  times  for  these  meetings. 
ADDRESSES:  The  81st  SSC,  the  Advisory 
Panel,  and  the  Standing  Committee 
meetings  will  be  held  at  the  Council 
Office  Conference  Room,  1164  Bishop 
St.,  Suite  1400,  Honolulu,  HI;  telephone: 
808  522-8220,  The  Council  meeting  vtrill 
be  held  at  the  Pier  11  Gallery.  700  Fort 
Street,  Aloha  Tower,  Honolulu,  HI; 
telephone:  808-522-8220. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kitty  M.  Simonds,  Executive  Director; 
telephone:  808-522-8220. 
SUPPt-EMENTARY  INFORMATION:  . 

Dates  and  Times 

SSC 

The  SSC  will  discuss  and  may  make 
recommendations  to  the  Coimcil  on  the 
agenda  items  below.  The  order  in  which 
agenda  items  will  be  addressed  may 
change.  Public  comment  periods  will  be 
provided  throughout  the  meeting 
agenda.  The  SSC  will  meet  as  late  as 
necessary  to  complete  scheduled 
business. 

Tuesday,  October  8,  2002 

1.  Introduction 

2.  Approval  of  draft  agenda  and 
assignment  of  rapporteurs 

3.  Approval  of  the  minutes  of  the  80th 
meeting 

4.  NMFS  cetacean  surveys  in  the 
Hawaiian  Exclusive  Economic  Zone 

5.  Applied  social  impact  analysis 

6.  Crustaceans  fisheries  (Northwestern 
Hawaiian  Islands  (NWHI)  Lobsters 

A.  Report  on  NWHI  lobster  research 

7.  Bottomfish  fisheries 

A.  Hawaii  Institute  of  Marine  Biology 
research  and  Hawaii  Undersea  Research 
Laboratory  research 

B.  Management  of  Guam  offshore 
bottomfish 

8.  Ensuring  management  decisions 
uses  best  available  science 

Wednesday,  October  9.  2002 

9.  Pelagic  fisheries 

A.  Hawaii  and  American  Samoa  2002 
quarterly  longline  reports 

B.  American  Samoa  limited  entry 
program 

C.  American  Samoa  longline  fishery 
scientific  data  program 

D.  Recreational  fisheries 

(1)  Hawaii  Marine  Recreational 
Fisheries  Survey 
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(2)  International  Billfish  Angling 
Survey  and  the  Billfish  Tagging  Program 

(3)  Statutory  data  needs  for  fishery 
management 

E.  Sea  Turtle  conservation  and 
management 

(1)  Honolulu  Lab  mitigation  turtle 
research 

(2)  New  Biological  Opinion 

(3)  Pacific  sea  turtle  recovery  plan 
teams 

(4)  EIS  for  Hawaii  Section  10  permit 

F.  International  meetings  and  issues 

(1)  Standing  Committee  on  Tima  and 
Billfish  (SCTB15) 

(2)  Prep-Con  Scientific  Coordinating 
Group 

(3)  Inter-American  Tropical  Tuna 
Commission 

G.  Informational  needs  for  pen  raising 
of  tuna 

Thursday,  October  10,  2002 

10.  Ecosystems  and  habitat 

A.  Valuation  of  Hawaii's  coral  reef 
resources 

B.  Hawaii  marine  management  gap 
analysis 

C.  State  of  Hawaii  reef  fish  catch  and 
effort  data 

D.  New  minimum  sizes  for  Hawaii 
reef  fish 

E.  Pacific  Regional  Live  Reef  Fish 
Trade  Management  Workshop 

1 1 .  Other  business 

12.  Summary  of  recommendations  to 
the  Council 

Advisory  Panels 

The  Commercial,  Recreational, 
Subsistence/Indigenous  and  Ecosystem 
and  Habitat  sub-panels  will  meet  jointly 
on  Thursday,  October  10,  2002,  fitim  2 
p.m.  to  5  p.m.  Sub-panels  will  meet 
individually  on  Friday,  October  11, 
2002,  from  8:30  a.m.  to  5  p.m.  but 
reconvene  jointiy  on  Satuirday,  October 
12.  2002,  firom  9  a.m.  to  12:00  noon  to 
finalize  recommendations.  The  agenda 
for  the  Advisory  Panel  meetings  will 
include  the  items  listed  below.  Public 
comment  periods  will  be  provided 
throughout  the  agenda.  The  order  in 
which  agenda  items  are  addressed  may 
change.  The  Advisory  Panels  will  meet 
as  late  as  necessary  to  complete 
scheduled  business. 

Thursday.  October  10,  2002 

1.  Welcome  and  introductions 

2.  Advisory  appointments 

3.  Report  on  tima  quality,  seafood 
safety,  and  Food  and  Drug 
Administration  regulations 

4.  NMFS  International  Billfish 
Angling  Survey  and  tagging  program 

5.  Report  on  recreational  fisheries 

A.  Regional/national/world  round  up 

B.  Fisheries  Data  Management  Plan 


6.  Commercial  round  up:  regional/ 
national/world 

7.  Fishery  development  and  research 

A.  Community  Demonstration 
Projects 

B.  Report  on  Saltonstall-Kennedy 
Fundiiw 

C.  Pelagic  Fisheries  Research  Program 

D.  Cooperative  Research  Plans  for 
Western  Pacific  Region 

Friday.  October  11.  2002 

8.  Sub-panel  break-out  sessions  to 
discuss  issues  and  develop 
recommendations 

Saturday.  October  12,  2002 

9.  Joint  panel  session  to  review  and 
finalize  recommendations  to  the 
Council 

Committee  Meetings 

The  following  Standing  Committees 
of  the  Coimcil  will  meet  on  October  14, 
2002.  Enforcement/Vessel  Monitoring 
System  (VMS)  from  8  a.m.  to  10  a.m.; 
Fishery  Rights  of  Indigenous  People 
bom  9  a.m.  to  10  a.m.;  International 
Fisheries/Pelagics  from  10  a.m.  to  12 
noon;  Bottomfish  from  1:30  p.m.  to  3 
p.m.;  Crustaceans  from  1:30  p.m.  to  3 
p.m.;  Ecosystem  and  Habitat  from  3  p.m. 
to  4:30  p.m.;  and  Executive/Budget  and 
Program  &t>m  4:30  p.m.  to  6  p.m. 

In  addition,  the  Council  will  hear 
recommendations  from  its  advisory 
panels,  plan  teams,  scientific  and 
statistical  committee,  and  other  ad  hoc 
groups.  Public  comment  periods  will  be 
provided  throughout  the  meeting 
agenda.  The  order  in  which  agenda 
items  are  addressed  may  change.  The 
Council  will  meet  as  late  as  necessary  to 
complete  scheduled  business. 

The  agenda  during  the  full  Council 
meeting  will  include  the  items  listed 
below. 

Tuesday.  October  15.  2002 

1.  Introductions 

2.  Approval  of  agenda 

3.  Approval  of  113th  and  114th 
meeting  minutes 

4.  Island  reports 

A.  American  Samoa 

B.  Guam 

C.  Hawaii 

D.  Commonwealth  of  the  Northern 
Mariana  Islands 

5.  Federal  Fishery  agency  and 
organization  reports 

A.  Department  of  Commerce 
(l)NMFS 

(a)  Southwest  Region,  Pacific  Islands 
Area  Office  (PL\0) 

(b)  Southwest  Fisheries  Science 
Center,  La  JoUa  and  Honolulu 
Laboratories 

(2)  NOAA  General  Counsel. 
Southwest  Region 


(3)  National  Ocean  Service 
(a)  National  Marine  Sanctuaries, 
NWHI  Reserve  Designation 

B.  Department  of  me  Interior 

(1)  U.S.  Fish  and  Wildlife  Service 

C.  U.S.  State  Department 

6.  Enforcement  and  VMS 

A.  U.S.  Coast  Guard  activities 

B.  NMFS  activities 

C.  NWHI  Reserve  VMS  projectG. 
Status  of  violations 

7.  Crustaceans  fisheries 
A.  NWHI  lobster  research 

8.  Observer  and  monitoring  programs 

A.  NMFS  PIAO 

(1)  American  Samoa  longline  fishery 
scientific  data  program 

(2)  Bottomfish 

(3)  Hawaii  longline 

B.  Native  observer  program 

Wednesday.  October  16,  2002 

9.  Pelagic  fisheries 

A.  Quarterly  2002  Hawaii  and 
American  Samoa  longline  reports 

B.  American  Samoa  limited  entry 
program 

C.  Recreational  fisheries 

(1)  Hawaii  Marine  Recreational 
Fisheries  Survey 

(2)  Managing  Hawaii's  recreational 
fisheries 

D.  Sea  turtle  conservation  and 
management 

(1)  Honolulu  Lab  mitigation  turtle 
research 

(2)  New  Biological  Opinion 

(3)  Pacific  sea  turtle  recovery  plan 

(4)  Litigation 

E.  International  meetings  and  issues 

(1)  Report  on  the  15th  meeting  of  the 
SCTB15 

(2)  Prep-Con  Scientific  Coordinating 
Group 

F.  Pen  raising  of  tuna  off  Big  Island 

G.  Fishing  in  Pacific  Remote  Island 
Areas  (PRIA) 

(1)  New  rule  for  troll  and  handline  for 
pelagic  vessels  off  the  PRIA) 

(2)  Activities  at  Palmyra  Atoll 

10.  Bottomfish 

A.  Guam  offshore  bottomfish 
management 

B.  Report  on  Main  Hawaiian  Island 
catch  and  effort 

11.  Indigenous  fishery  rights 

A.  Status  of  marine  conservation 
plans 

B.  Community  demonstration  projects 
program 

(1)  Selection  of  projects  bom  first 
solicitation 

(2)  Second  solicitation  for  program 

C.  Community  development  program 

12.  Program  planning 

A.  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act)  reauthorization 

B.  Status  of  NMFS  Pacific  Island 
Region 

C.  NOAA  strategic  planning 

D.  Social  science  research  planning 
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E.  Report  on  statutory  data  needs  for 
fishery  management 

F.  Education  initiatives 

Thursday,  October,  17,  2002 

13.  Ecosystems  and  habitats 

A.  Report  on  State  of  Hawaii  NWHI 
Marine  Reserve 

B.  Reserve  request  for  NWHI 
bottomfish  impact  analysis 

C.  Proposed  designation  of  NWHI  as 
a  National  Marine  Sanctuary 

D.  Report  on  Hawaii  reef  fish 
commercial  catch  data 

E.  Report  on  US  Coral  Reef  Task  Force 

F.  Report  on  Caribbean  Coral  reef 
Fisheries  Management  Workshop 

G.  Status  of  NWHI  reef  assessment 
and  monitoring  program  2002 

H.  Report  on  Secretariat  for  the  Pacific 
Community  Pacific  Regional  Live  Reef 
Fish  Trade  Management  Workshop 


14.  Administrative  matters 

A.  Financial  reports 

B.  Administrative  reports 

C.  Upcoming  meetings  and  workshops 
including  the  116th  Council  meeting 

D.  Advisory  Panel,  SSC,  Plan  Team, 
NWHI  Reserve  and  Sea  Turtle  Working 
Group  Appointments 

■  15.  Election  of  officers 

16.  Other  business 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  the  Council  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
Council  action  during  this  meeting. 
Council  action  will  be  restricted  to  those 
issues  specifically  listed  in  this 
document  and  any  issue  arising  after 
publication  of  this  document  that 
requires  emergency  action  under  section 
305(c)  of  the  Magnuson-Stevens  Act, 
provided  the  public  has  been  notified  of 


the  Council's  intent  to  take  final  action 
to  address  the  emergency. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Kitty  M.  Simonds, 
808-522-8220  (voice)  or  808-522-8226 
(fax),  at  least  5  days  prior  to  the  meeting 
date. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  September  23,  2002. 
Virginia  M.  Fay, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  02-24521  Filed  9-26-02;  8:45  am] 
BILUNG  CODE  3510-22-S 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Fresno  County  Resource  Advisory 
committee 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

summary:  The  Fresno  County  Resource 
Advisory  Committee  will  meet  in 
Prather,  California.  The  purpose  of  the 
meeting  is  to  discuss  and  to  receive 
project  proposals  regarding  the  Secure 
Rural  Schools  and  Community  Self- 
Determination  Act  of  2000  (Public  Law 
106-393)  for  expenditure  of  Payments  to 
States  Fresno  County  Title  II  hinds. 
DATES:  The  meeting  will  be  held 
Octolwr  15,  2002. 
ADDRESSES:  29688  Auberry  Road, 
Prather,  California.  The  meeting  will  be 
held  at  the  Sierra  National  Forest,  High 
Sierra  District  Ranger  office,  29688 
Auberry  Road,  Prather,  California 
93651.  Send  written  comments  to  Nancy 
Fleenor,  Fresno  Coimty  Resource 
Advisory  Committee  Coordinator,  c/o 
Sierra  National  Forest,  High  Sierra 
Ranger  District,  29688  Auberry  Road, 
Prather,  CA  93651  or  electronically  to 
n fleenor® fs. fed.  us. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Fleenor,  Fresno  County  Resource 
Advisory  Committee  Coordinator,  (559) 
855-5355  ext.  3350. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  is  open  to  the  public. 
Committee  discussion  is  limited  to 
Forest  Service  staff  and  Committee 
members.  However,  persons  who  wish 
to  bring  Payments  to  States  Fresno 
County  Title  11  project  matters  to  the 
attention  of  the  Committee  may  file 
written  statements  with  the  Committee 
staff  before  or  after  the  meeting.  Public 
sessions  will  be  provided  and 
individuals  who  made  written  requests 
by  October  15,  2002  will  have  the 
opportimity  to  address  the  Committee  at 


those  sessions.  Agenda  items  to  be 
covered  include:  (1)  Review  and 
approve  the  September  17,  2002 
meeting  notes;  (2)  discuss  new  business 
of  the  RAC  if  applicable;  (3)  discuss  the 
progress  of  the  2001  funded  projects;  (4) 
consideration  of  Title  II  Project 
proposals  from  the  public  and/or  the 
RAC  members;  (5)  confirm  the  date, 
location  and  agenda  of  the  next  meeting; 
t6)  public  comment. 

Dated:  September  18,  2002. 
Ray  Porter, 
District  Ranger. 

[FR  Doc.  02-24545  Filed  9-26-02;  8:45  am] 
BHJJNQ  CODE  3410-11-M 


DEPARTIMENT  OF  AGRICULTURE 

Rural  Utilities  Service 

Northeast  Texas  Electric  Cooperative, 
inc.;  Notice  of  Availability  of  a  Finding 
of  No  Significant  impact 

AGENCY:  Rural  Utilities  Service.  USDA. 
ACTION:  Notice  of  finding  of  no 
significant  impact. 

SUMMARY:  Notice  is  hereby  given  that 
the  Rural  Utilities  Service  (RUS)  has 
made  a  finding  of  no  significant  impact 
(FONSI)  with  respect  to  a  request  from 
Northeast  Texas  Electric  Cooperative, 
bic.  (NTEC),  for  assistance  bom  RUS  to 
finance  its  share  of  the  construction  of 
a  combined  cycle  combustion  turbine 
generating  station  and  associated 
facilities  in  Harrison  County,  Texas. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  E.  Rankin,  Environmental 
Protection  Specialist,  RUS,  Engineering 
and  Environmental  Staff,  Stop  1571, 
1400  Independence  Avenue,  SW., 
Washington,  DC  20250-1571,  telephone: 
(202)  720-1953  ore-mail: 
drankin@rus.  usda.gov. 

SUPPLEMENTARY  INFORMATION:  Entergy 
Power  Generation  Corporation  is 
constructing  a  570  NfW  combined  cycle 
combustion  tiubine  generating  station  in 
Harrison  County,  Texas.  The  project  is 
located  approximately  8  miles 
southwest  of  Marshall,  Texas  on  State 
Highway  43.  Ancillary  facilities  include 
the  utilization  of  the  City  of  Longview 
treated  municipal  wastewater  via  a  new 
17-mile  pipeline.  The  use  of  water  from 
Caddo  Lake  has  been  subsequently 
dropped  from  further  consideration. 
Transmission  line  facilities  include  the 


construction  of  5.5-miles  of  345  kV 
transmission  line  from  the  Pirkey 
Substation  to  the  Harrison  County 
Power  Project  and  the  LeBrock 
Switching  Station.  A  0.5-mile 
interconnection  line  will  be  constructed 
to  loop  the  existing  Pirkey-Tenaska  345 
kV  transmission  line  through  the 
LeBrock  Switching  Station.  The 
transmission  facilities  will  be 
constructed,  operated  and  maintained 
by  Southwestern  Electric  Power 
Company. 

Based  on  its  environmental  and 
engineering  assessment  of  the  project, 
RUS  has  concluded  that  the 
construction  and  operation  of  the 
proposed  facilities  would  have  no 
significant  impact  to  the  quality  of  the 
human  environment.  Therefore,  RUS 
will  not  prepare  an  environmental 
impact  statement  for  its  action  related  to 
this  project. 

Copies  of  the  docimient  are  available 
frt)m  RUS  at  the  address  provided 
herein. 

Dated:  September  23,  2002. 
Sylvia  M.  Green, 

Acting  Assistant  Administrator,  Electric 

Program,  Rural  Utilities  Service. 

(FR  Doc.  02-24596  Filed  9-26-02;  8:45  am] 

BIUJNO  COOe  3410-1S-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List  Additions 

AGENCY:  Committee  for  Purchase  from 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Additions  to  Procurement  List. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  products  and  services 
to  be  furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
EFFECTIVE  DATE:  October  27,  2002. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Jefferson  Plaza  2,  Suite  10800, 
1421  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3259. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheryl  D.  Kennerly,  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On  June  7, 
July  5,  July  19,  and  August  2,  2002,  the 
Committee  for  Purchase  From  People 
Who  Are  Blind  or  Severely  Disabled 
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published  notice  (67  PR  39337,  44808, 
47508.  and  50416)  of  proposed 
additions  to  the  Procurement  List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  products  cind  services  and  impact  of 
the  additions  on  the  current  or  most 
recent  contractors,  the  Committee  has 
determined  that  the  products  and 
services  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4. 1  certify  that  the  following  action 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
products  and  services  to  the 
Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
products  and  services  to  the 
Government. 

3.  There  are  no  known  regiUatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  products  and 
services  pniposed  for  addition  to  the 
Procurement  List. ; 

Accordingly,  the  following  products 
and  services  are  added  to  the 
Procurement  List:  j 

Products 

Product/NSN:  Handle  Assembly, 
3895-01-135-2538. 

NPA:  Knox  County  ARC.  Knoxville. 
Tennessee. 

Contract  Activity:  Defense  Supply 
Center  Philadelphia.  Philadelphia, 
Pennsylvania. 

Product/NSN:  Case.  Crash  Rescue  Kit. 
4210-00-NSH-OOOl. 

NPA:  Development  Workshop,  Inc., 
Idaho  Falls,  Idaho. 

Contract  Activity:  Bureau  of  Land 
Management,  NIFS.  Boise,  Idaho. 

Product/NSN:  Junior  Wooden  Kitchen 
Set.  M.R.  808. 

NPA:  Winston-Salem  Industries  for 
the  Blind,  Winston-Salem,  North 
Carolina. 

Contract  Activity:  Defense 
Commissary  Agency  (DeCA).  Ft.  Lee, 
Virginia. 

Services 

Service  Type/Location:  Custodial 
Service,  Basewide,  Schriever  Air  Force 
Base,  Colorado. 

NPA:  Professional  Contract  Services, 
Inc..  Austin.  Texas. 


Contract  Activity:  USAF.  50  CONS/ 
LGCZW,  Schriever  Air  Force  Base, 
Colorado. 

Service  Type/Location:  Janitorial  & 
Related  Services,  U.S.  Border  Patrol 
Station,  Air  Operations,  Yuma,  Arizona, 
U.S.  Border  Patrol  Station,  Maintenance 
Facility,  Yuma,  Arizona,  U.S.  Border 
Patrol  Station,  Station  Office,  Yuma, 
Arizona,  U.S.  Border  Patrol  Station, 
Traffic  Check  Point,  Highway  #78, 
Arizona,  U.S.  Border  Patrol  Station, 
Traffic  Check  Point,  Highway  #95, 
Arizona,  U.S.  Border  Patrol  Station, 
Traffic  Check  Point,  Interstate  8, 
Arizona,  U.S.  Border  Patrol  Station, 
Wellton  Office,  Wellton,  Arizona,  U.S. 
Border  Pati^ol  Station  Blythe  Office 
(Janitorial  and  Grounds  Maintenance), 
Blythe,  California. 

NPA:  Yuma  WORC  Center,  Inc., 
Yuma,  Arizona. 

Contract  Activity:  Immigration  and 
Naturalization  Service,  DOJ. 

Service  Type/Location:  Mailroom 
Support  Services,  BLM — Arizona  State 
Office,  Phoenix,  Arizona. 

NPA:  The  Centers  for  Habilitation/ 
TCH,  Tempe,  Arizona. 

Contract  Activity:  Bureau  of  Land 
Management — Arizona,  Phoenix, 
Arizona. 

Service  Type/Location:  Mess 
Attendant,  Ajadersen  Air  Force  Base, 
Guam. 

NPA:  Able  Industries  of  the  Pacific, 
Tamiming,  Guam. 

Contract  Activity:  USAF,  36th  CONS/ 
LGCD,  Andersen  Air  Force  Base,  Guam. 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exercised  under  those  contracts. 

Sheryl  D.  Kennerly, 

Director,  Information  Management. 

[FR  Doc.  02-24631  Filed  9-26-02;  8:45  am) 

BiUJNG  CODE  6363-01-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurament  List  Proposed  Additions 
and  Deletions 

agency:  Committee  for  Purchase  firom 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  Additions  to  and 

Deletions  bom.  Procurement  List. 

SUMMARY:  The  Conunittee  is  proposing 
to  add  to  the  Procurement  List  services 
to  be  furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities,  and  to 
delete  products  previously  furnished  by 
such  agencies. 


Comments  Must  Be.Received  on  or 
Before:  October  27,  2002. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Jefferson  Plaza  2,  Suite  10800, 
1421  Jefferson  Davis  Highway, ' 
Arlington,  Virginia  22202-3259. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheryl  D.  Kennerly,  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  piusuant  to  41  U.S.C 
47(a)  (2)  and  41  CFR  51-2.3.  Its  purpose 
is  to  provide  interested  persons  an 
opportimity  to  submit  comments  on  the 
possible  impact  of  the  proposed  actions. 

Additions 

If  the  Committee  approves  the 
proposed  additions,  the  entities  of  the 
Federal  Government  identified  in  this 
notice  for  each  service  will  be  required 
to  procure  the  services  listed  below 
from  nonprofit  agencies  employing 
persons  who  are  blind  or  have  other 
severe  disabilities.  I  certify  that  the 
following  action  will  not  have  a 
significant  impact  on  a  substantial 
.number  of  small  entities.  The  major 
factors  considered  for  this  certification 
were: 

1.  U  approved,  the  action  will  not 
result  in  any  additional  reporting, 
recordkeeping  or  other  compliance 
requirements  for  small  entities  other 
than  the  small  organizations  that  will 
furnish  the  services  to  the  Government. 

2.  U  approved,  the  action  will  result 
in  authorizing  small  entities  to  fur&sh 
the  services  to  the  Government. 

3.  There  are  no  known  regiUatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits- Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  services  proposed 
for  addition  to  the  Procurement  List 
Comments  on  this  certification  are 
invited. 

Commenters  should  identify  the 
statement(s]  underlying  the  certffication 
on  which  they  are  providing  additional 
information. 

The  following  services  are  proposed 
for  addition  to  Procurement  List  for  . 
production  by  the  nonprofit  agencies 
listed: 

Services 

Service  Type/Location: 
Administrative  Services — Human 
Resources,  Department  of  Interior — 
South,  Office  of  Surface  Mining. 
Washington,  DC. 

NPA:  ServiceSource,  Inc.,  Alexandria, 
Virginia. 

Contract  Activity:  Department  of 
Interior — South,  Washington,  DC. 

Service  Type/Location:  Base  Supply 
Center  &  Individual  Equipment 
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Element,  Ellsworth  Air  Force  Base, 
South  Dakota. 

NPA:  BH  Services,  Inc.,  Box  Eldw, 
South  Dakota. 

Contract  Activity:  Ellsworth  Air  Force 
Base,  South  Dakota. 

Service  Type/Location:  Custodial 
Service,  Building  4050,  Fort  Polk, 
Louisiana. 

NPA:  Vernon  Sheltered  Workshop, 
Leesville,  Louisiana. 

Contract  Activity:  Directorate  of 
Contracting,  Fort  Polk,  Louisiana. 

Deletions 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  U  approved,  the  action  will  not 
result  in  any  additional  reporting, 
recordkeeping  or  other  compliance 
requirements  for  small  entities  other 
than  the  small  organizations  that  will 
furnish  the  products  to  the  Goverrunent. 

2.  ff  approved,  the  action  will  result 
in  authorizing  small  entities  to  furnish 
the  products  to  the  Government. 

3.  There  are  no  knovra  regidatory 
alternatives  which  would  accompUsh 
the  objectives  of  the  Javits- Wagner- 
OTtey  Act  (41  U.S.C.  46-48c)  in 
cormection  with  the  products  proposed 
for  deletion  from  the  Procurement  List. 

The  following  products  are  proposed 
for  deletion  from  the  Prociuement  List: 

Products 

Product/NSN:  Clock,  Wall,  Battery, 
6645-01-467-8477. 

NPA:  The  Chicago  Lighthouse  for 
People  who  are  Blind  or  Visually 
Impaired,  Chicago,  Illinois. 

Contract  Activity:  Office  Supplies  & 
Paper  Products  Acquisition  Center,  New 
York,  New  York. 

Product/NSN:  Clock,  Atomic, 
Standard,  Thermometer,  6645-00-NIB- 
0076. 

NPA:  The  Chicago  Lighthouse  for 
People  who  are  Blind  or  Visually 
Impaired,  Chicago,  Illinois. 

Contract  Activity:  Office  Supplies  & 
Paper  Products  Acquisition  Center,  New 
York.  New  York. 

Product/NSN:  Label.  Pressure- 
Sensitive  Adhesive.  7530-00-577-4373. 
7530-00-577-4374,  7530-00-577-4375. 

NPA:  North  Central  Sight  Services. 
Inc..  Williamsport.  Pennsylvania. 

Contract  Activity:  Office  Supplies  & 
Paper  Products  Acquisition  Center.  New 
York.  New  York. 

Sheryl  D.  Kennerly, 

Director,  Information  Management. 

[FR  Doc.  02-24632  Filed  9-26-02;  8:45  am] 

mjJNQ  cone  6353-01-* 


DEPARTMENT  OF  COMMERCE 

[I.D.  092002B] 

SulNnleslon  for  0MB  Reviewr; 
Comment  ReQueet 

The  Department  of  Commerce  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  clearance  the 
following  proposal  for  collection  of 
information  imder  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Agency.  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Applications  and  Reports  for 
Scientific  Research  and  Enhancement 
Permits  Under  the  Endangered  Species 
Act. 

Form  Number(s):  None. 

OMB  Approval  Number.  0648-0402. 

Type  of  Request  Regular  submission. 

Burden  Hours:  6,310. 

Number  of  Respondents:  ;163. 

Average  Hours  Per  Response:  40 
hours  for  a  permit  application;  10  hours 
for  a  permit  modification;  10  hours  for 
an  annual  report;  and  20  hours  for  a 
final  report. 

Needs  and  Uses:  The  Endangered 
Species  Act  (ESA)  prohibits  the  taking 
of  endangered  species.  Section  10  of  the 
ESA  allows  for  certain  exceptions  to  this 
prohibition,  such  as  a  taking  that  woiUd 
be  incidental  to  an  otherwise  lawful 
activity.  NOAA  has  issued  regulations 
to  provide  for  application  and  reporting 
for  exceptions  related  to  scientific 
research  or  to  enhance  the  propagation 
of  threatened  or  endangered  species. 
The  information  is  used  to  evaluate  the 
proposed  activity  (permits)  and  on- 
going activities  (reports)  and  is 
necessary  for  NOAA  to  ensure  the 
conservation  of  the  species  imder  the 
ESA. 

Affected  Public  Individuals  or 
households,  business  or  other  for-profit 
organizations,  not-for-profit  institutions, 
and  State,  Local,  or  Tribal  Government. 

Frequency.  On  occasion,  annually. 

Respondent's  Obligation:  Mandatory. 

OKW  Desk  Officer.  David  Rostker, 
(202)  395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  vmting  Diana  Hynek, 
Departmental  Paperwork  Clearance 
Officer,  (202)  482-0266,  Department  of 
Commerce,  Room  6625, 14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230  (or  via  the  Internet  at 
dHynek^docgov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer,  Room  10202,  New  Executive 
Office  Building.  Washington,  DC  20503. 


Dated:  September  19.  2002. 
Gwellnar  Banks, 

Management  Analyst,  Officer,  Office  of  the 
Chief  Information  Officer. 
[FR  Doc.  02-24516  Filed  9-26-02;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

SulHnieeion  for  OMB  Review; 
Comment  ReQueet 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the   , 
provisions  of  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13. 

Bureau:  International  Trade 
Administration. 

Title:  Watch  Duty-Exemption  and 
7113  Jewelry  Duty-Refund  Program 
Forms. 

Agency  Form  Numbers:  ITA-340P. 
ITA-360P,  and  ITA-361P. 

OMB  Number:  0625-0134. 

Type  of  Request:  Regular  Submission. 

Burden:  66  hours. 

Number  of  Respondents:  11. 

Avg.  Hours  Per  Response:  10  minutes. 

Needs  and  Uses:  Pub.  L.  97-446,  as 
amended  by  Pub.  L.  103-465,  requires 
the  Department  of  Commerce  and  the 
Interior  to  administer  the  distribution  of 
duty-exemptions  and  duty-refunds  to 
watch  producers  in  the  U.S.  insular 
possessions  and  the  Northern  Mariana 
Islands.  Pub.  L.  106-36,  enacted  in 
1999.  extended  the  duty-refund  benefit 
for  any  jewelry  within  heading  7113  of 
the  Harmonized  Tariff  Schedule  of  the 
United  States  which  is  the  product  of 
the  U.S.  Territories  and  the  Northern 
Mariana  Islands  in  accordance  with  the 
provisions  of  the  note  in  chapter  71  and 
additional  U.S.  note  5  to  chapter  91.  The 
primary  consideration  in  collecting 
information  is  the  enforcement  of  tl^e 
law  and  the  information  gathered  is 
limited  to  that  necessary  to  prevent 
abuse  of  the  program  and  to  permit  a 
fair  and  equitable  distribution  of  its 
benefits.  Form  n'A-340P  provides  the 
data  to  assist  in  verification  of  duty-free 
shipments  of  watches  into  the  United 
States  and  make  certain  the  allocations 
are  not  exceeded.  Forms  rTA-360P  and 
ITA-361P  are  necessary  to  implement 
the  duty-refund  program  for  the  watch 
and  jewelry  producers.  Because  the 
duty-refund  benefit  has  been  changed 
from  an  annual  benefit  to  a  biannual 
benefit,  Forms  ITA-360P  and  ITA-361P 
will  now  also  be  used  for  the 
distribution  of  an  interim  duty-refund 
benefit. 

Affected  Public:  Businesses  or  other 
for-profits. 


61068 


Federal  Register / Vol.  67,  No.  188 /Friday.  September  27,  2002 /Notices 


Federal  Register / Vol.  67.  No.  188 /Friday,  September  27,  2002 /Notices 


61060 


VOL 


67 


ISS 

1 

8 
8 


27 


2002 


Frequency:  Semi-Annually. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

0\fB  Desk  Officer:  David  Rostker, 
(202)  395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Diana  Hynek, 
Departmental  Paperwork  Clearance 
Officer,  (202)  482-0266,  Department  of 
Commerce,  Room  6625, 14th  and 
Constitution.  NW.,  Washington,  DC 
20230  or  via  internet  at 
dHynek@doc.gov. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
David  Rostker,  OMB  Desk  Officer,  Room 
10202,  New  Executive  Office  Building, 
Washington,  DC  20503  within  30  days 
of  the  publication  of  this  notice  in  the 
Federal  Register. 

Dated:  September  23.  2002. 
Madeleine  Clayton, 

Management  Analyst.  Office  of  the  Chief 
Information  Officer. 

IFR  Doc.  02-24536  Filed  9-26-02:  8:45  am) 
MUJNG  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13. 

Bureau:  International  Trade 
Administration. 

Title:  Application  of  License  to  Enter 
Watches  and  Watch  Movements  into  the 
Customs  Territory  of  the  United  States. 

Agency  Form  Number:  ITA-334P. 

OMB  Number:  0625-0040. 

Type  of  Request:  Regular  Submission. 

Burden:  14  hours. 

Number  of  Respondents:  11. 

Avg.  Hours  Per  Response:  1  hour. 

Needs  and  Uses:  Public  Law  97-446, 
as  amended  by  Public  Law  103-465, 
requires  the  Departments  of  Commerce 
and  the  Interior  to  administer  the 
distribution  of  duty-exemptions  and 
duty-refunds  to  watch  producers  in  the 
U.S.  insular  possessions  and  the 
Northern  Mariana  Islands.  Public  Law 
106-36,  enacted  June  25,  1999,  provides 
for  the  distribution  of  duty-refund 
benefits  for  any  jewelry  within  heading 
7113  of  the  Harmonized  Tariff  Schedule 
of  the  United  States  which  is  the 
product  of  the  U.S.  Territories  and  the 
Northern  Mariana  Islands  in  accordance 
with  the  new  provisions  of  the  note  in 
chapter  71  and  additional  U.S.  note  5  to 


UMI 


chapter  91.  The  primary  consideration 
in  collecting  information  is  the 
enforcement  of  the  laws  and  the 
information  gathered  is  limited  to  that 
necessary  to  prevent  abuse  of  the 
program  and  to  permit  a  fair  and 
equitable  distribution  of  its  benefits. 
Form  ITA-334P  is  the  principal 
program  form  used  for  recording  the 
operational  data  on  the  basis  of  which 
program  entitlements  are  distributed 
among  the  producers  (and  the  provision 
of  which  to  the  Departments  constitutes 
their  application  for  these  entitlements). 
The  form  is  completed  by  watch  and 
watch  movement  manufacturers  and  has 
been  modified  with  special  instructions - 
for  completion  by  the  new  jewelry 
manufacturers.  Because  the  duty-refund 
benefit  has  been  changed  fit>m  an 
annual  benefit  to  a  biannual  benefit. 
Form  ITA-334P  is  also  used,  with 
modified  instructions,  to  gather  the 
information  needed  to  calculate  the 
interim  duty-refund  certificate  for  the 
jewelry  and  watch  manufacturers. 

Affected  Public:  Businesses  or  other 
for-profits. 

Frequency:  Semi-Annually. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  David  Rostker, 
(202) 395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Diana  Hynek, 
Departmental  Paperwork  Clearance 
Officer,  (202)  482-0266,  Department  of 
Commerce,  Room  6625,  14th  and 
Constitution,  NW.,  Washington,  DC 
20230  or  via  internet  at 
dHynek@doc.gov. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
David  Rostker,  OMB  Desk  Officer,  Room 
10202,  New  Executive  Office  Building, 
Washington,  DC  20503  within  30  days 
of  the  publication  of  this  notice  in  the 
Federal  Register. 

Dated:  September  23.  2002. 
Madeleine  Clayton, 

Management,  Analyst.  Office  of  the  Chief 

Information  Officer. 

[FR  Doc.  02-24537  Filed  ^26-02;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 


Agency:  U.S.  Census  Bureau. 

Title:  2001  Panel  of  the  Survey  of 
Income  and  Program  Participation, 
Wave  7  Topical  Modules. 

Form  Numberfs):  SIPP  21705(L) 
Director's  Letter;  SIPP/CAPI  Automated 
Instrument,  SIPP  21003  Reminder  Card. 

Agency  Apjiroval  Number:  0607- 
0875. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden:  119,378  hours. 

Number  of  Respondents:  78,750. 

Avg.  Hours  Per  Response:  30  minutes. 

Needs  and  Uses:  The  U.S.  Census 
Bureau  requests  authorization  firom  the 
Office  of  Management  and  Budget 
(OMB)  to  conduct  the  Wave  7  Topical 
Module  interview  for  the  2001  Panel  of 
the  Survey  of  Income  and  Program 
Participation  (SIPP).  We  also  request 
approval  for  a  few  replacement 
questions  in  the  reinterview  instrument. 
The  core  SIPP  instrument  and 
reinterview  instrument  were  cleared 
previously.  The  reinterview  instrument 
will  be  used  for  quality  control 
purposes. 

The  SIPP  is  designed  as  a  continuing 
series  of  national  panels  of  interviewed 
households  that  are  introduced  every 
few  years,  with  each  panel  having 
durations  of  3  to  4  years.  The  2001  SIPP 
Panel  is  scheduled  for  three  years  and 
will  include  nine  waves  beginning 
February  1,2001. 

The  survey  is  molded  aroimd  a 
central  "core"  of  labor  force  and  income 
questions  that  remain  fixed  throughout 
the  life  of  a  panel.  The  core  is 
supplemented  with  questions  designed 
to  answer  specific  needs.  These 
supplemental  questions  are  included 
with  the  core  and  are  referred  to  as 
"topical  modules."  The  topical  modules 
for  the  2001  Panel  Wave  7  are  Informal 
Caregiving,  Children's  Well-Being, 
Retirement  and  Pension  Plan  Coverage, 
Annual  Income  and  Retirement 
Accoimts,  and  Taxes.  Wave  7  interviews 
will  be  conducted  from  February 
through  May  2003. 

Data  provided  by  the  SIPP  are  being 
used  by  economic  policymakers,  the 
Congress,  state  and  local  governments, 
and  Federal  agencies  that  administer 
social  welfare  or  transfer  payment 
programs,  such  as  the  Department  of 
Health  and  Human  Services  and  the 
Department  of  Agriculture.  The  SIPP 
represents  a  source  of  information  for  a 
wide  variety  of  topics  and  allows 
information  for  separate  topics  to  be 
integrated  to  form  a  single  and  unified 
database  so  that  the  interaction  between 
tax,  transfer,  and  other  govenunent  and 
private  policies  can  be  examined. 
Government  domestic  policy 
formidators  depend  heavily  upon  the 


SEPP  information  concerning  the 
distribution  of  income  received  directly 
as  money  or  indirectly  as  in-kind 
benefits  and  the  effect  of  tax  and 
transfer  programs  on  this  distribution. 
They  also  need  improved  and  expanded 
data  on  the  income  and  general 
economic  and  financial  situation  of  the 
U.S.  population.  The  SIPP  has  provided 
these  kinds  of  data  on  a  continuing  basis 
since  1983,  permitting  levels  of 
economic  well-being  and  changes  in 
these  levels  to  be  measured  over  time. 

Affected  Public:  Individuals  or 
households. 

Frequency:  Every  4  months. 

Respondent's  Obligation:  Volimtary. 

Legal  Authority:  Title  13  U.S.C, 
Section  182. 

OMB  Desk  Officer:  Susan  Schechter, 
(202)  395-5103. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Diana  Hynek, 
Departmental  Paperwork  Clearance 
Officer,  (202)  482-0266,  Department  of 
Commerce,  room  6625, 14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230  (or  via  the  Internet  at 
dhynek@doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Susan  Schechter,  OMB  Desk 
Officer,  room  10201,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  September  23.  2002. 
Madeleine  Clayton, 

Management  Analyst,  Office  of  the  Chief 
Information  Officer. 

IFR  Doc.  02-24538  Filed  9-26-02;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

intsmatlonal  Trade  Administration 
(A-53a-809] 

Certain  Forged  Stainisss  Stsei  Flanges 
From  India;  Preliminary  Results  of  New 
Shipper  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACnON:  Notice  of  preliminary  results  of 
new  shipper  review. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  conducting  a  new 
shipper  review  of  the  antidiimping  duty 
order  on  certain  forged  stainless  steel 
flanges  (stainless  steel  flanges)  from 
India  (A-533-809)  manufactured  by 
Metal  Forgings  Private  Limited/Metal 
Rings  and  Bearing  Races  Limited  (Metal 
Forgings).  The  period  of  review  (POR) 


covers  the  period  January  1,  2001 
through  July  31,  2001.  We  preliminarily 
determine  that  Metal  Forgings  made  no 
sales  of  stainless  steel  flanges  below  the 
normal  value  (NV). 
EFFECTIVE  DATE:  September  27,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Killiam,  Mike  Heaney,  or 
Robert  James,  AD/CVD  Enforcement, 
Group  III,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th    , 
Street  and  Constitution  Avenue  NW., 
Washington  DC  20230,  telephone  (202) 
482-5222,  (202  482-4475,  or  (202  482- 
0649,  respectively. 

ApplicaUe  Statute  and  Regulatioiu 

All  citations  to  the  Tariff  Act  of  1930, 
as  amended  (the  Tariff  Act)  are 
references  to  the  provisions  effective 
January  1, 1995,  the  effective  date  of  the 
amendments  made  to  the  Tariff  Act  by 
the  Uruguay  Round  Agreement  Act 
(URAA),  and  all  citations  to  the 
Department's  regulations  are  to  19  CFR 
Part  351  (April  1,  2001). 
SUPPLEMENTARY  INFORMATION: 

Baclcground 

On  February  9, 1994,  the  Department 
published  the  antidumping  duty  order 
on  stainless  steel  flanges  from  India  (59 
FR  5994).  On  November  29,  2001,  in 
response  to  a  timely  request  by  Metal 
Forgings,  the  Department  published  the 
notice  of  initiation  of  this  new  shipper 
review  of  Metal  Forgings  covering  the 
period  January  1,  2001  through  JiUy  31, 
2001  (66  FR  59568).  A  noted  in  the 
initiation  notice,  pursuant  to  19  CFR 
351.214(b),  Metal  Forgings  certified  in 
its  August  31,  2001  submission  that  it 
did  not  export  subject  merchandise  to 
the  United  States  during  the  period  of 
the  investigation  (POI)  (July  1, 1992 
through  December  31, 1992),  and  that  it 
was  not  affiliated  with  any  exporter  or 
producer  of  the  subject  merchandise  to 
the  United  States  during  the  POI.  Metal 
Forgings  submitted  documentation 
establishing  the  date  on  which  it  first 
shipped  this  subject  merchandise  for 
export  to  the  United  States,  the  volume 
shipped,  and  the  date  of  the  first  sale  to 
an  unaffiliated  customer  in  the  United 
States. 

The  POR  has  been  defined  so  as  to 
capture  tbe  dates  of  sale,  shipment,  and 
entry.  On  June  6,  2002,  we  extended  the 
time  limit  for  the  preliminary  results  of 
this  new  shipper  review  to  September 
19,  2002  (67  FR  38932). 

Scope  of  the  Review 

The  products  under  review  are  certain 
forged  stainless  steel  flanges,  both 
finished  and  not  finished,  generally 


manufactured  to  specification  ASTM  A- 
182,  and  made  in  alloys  such  as  304, 
304L,  316,  and  316L.  The  scope 
includes  five  general  types  of  stainless 
steel  flanges.  They  are  weld-neck,  used 
for  butt-weld  line  connection;  threaded, 
used  for  threaded  line  coimections;  slip- 
on  and  lap  joint,  used  with  stub-ends/ 
butt-weld  line  connections;  socket  weld, 
used  to  fit  pipe  into  a  machined  , 

recession;  and  blind,  used  to  seal  off  a 
line.  The  sizes  of  the  flanges  within  the 
scope  range  generally  from  one  to  six 
inches;  however,  all  sizes  of  the  above- 
described  merchandise  are  included  in 
the  scope.  Specifically  excluded  from 
the  scope  of  this  order  are  cast  stainless 
steel  flanges.  Cast  stainless  steel  flanges 
generally  are  manufactured  to 
specification  ASTM  A-351.  The  flanges 
subject  to  this  order  are  currently 
classifiable  under  subheadings 
7307.21.1000  and  7307.21.5000  of  the 
Harmonized  Tariff  Schedule  (HTS). 
Although  the  HTS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  the  written  description  of  the 
merchandise  imder  review  is  dispositive 
of  whether  or  not  the  merchandise  is 
covered  by  the  review. 

Period  of  Review 

The  POR  is  January  1,  2001.  through 
July  31,  2001.  We  defined  the  POR  so 
as  to  include  the  dates  of  sale,  shipment, 
and  entry. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  flanges 
bom  India  were  made  in  the  United 
States  at  less  than  fair  value,  we 
compared  the  export  price  (EP)  to  the 
normal  value  (NV),  as  described  in  the 
"Export  Price"  and  "Normal  Value" 
sections  of  this  notice.  In  accordance 
with  section  777A(d)(l)(A)(i)  of  the 
Tariff  Act,  we  calculated  EPs  and 
compared  these  prices  to  weighted- 
average  normal  values. 

Export  Price  (EP) 

Metal  Forgings  reported  making  only 
EP  sales  to  the  United  States.  In 
accordance  with  section  772  of  the 
Tariff  Act,  we  calculated  an  EP  for  each 
sale.  Section  772(a)  of  the  Tariff  Act 
defines  EP  as  the  price  at  which  the 
subject  merchandise  is  first  sold  before 
the  date  of  importation  by  the  exporter 
or  producer  outside  the  United  States  to 
an  unaffiliated  purchaser  in  the  United 
States,  or  to  an  unaffiliated  purchaser 
for  exportation  to  the  United  States.  We 
calculated  EP  based  on  prices  charged  to 
the  first  unaffiliated  customer  in  the 
United  States.  We  used  the  date  of 
invoice  as  the  date  of  sale.  We  based  EP 
on  the  packed  C&F.  CIF  duty  paid,  FOB, 
or  ex-dock  duty  paid  prices  to  the  first 
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unaffiliated  purchasers  in  the  United 
States.  We  did  not  add  amounts  for  duty 
drawback  pursuant  to  section 
772(c)(1)(B)  of  the  Tariff  Act  because 
Metal  Forgings  failed  to  the  demonstrate 
that  the  import  duty  and  claimed  rebate 
were  directly  linked  to  and  dependent 
upon  one  another,  and  also  failed  to 
show  that  it  made  sufficient  imports  of 
the  imported  material  to  account  for  the 
duty  drawback  claimed  for  the  export  of 
the  manufactiu«d  product.  See  Stainless 
Steel  Round  Wire  From  India;  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value,  64  FR  17319, 17320  (April 
9, 1999),  at  comment  1.  See  also  Final 
Results  of  Antidumping  Duty 
Administrative  Review:  Oil  Country 
Tubular  Goods  from  Korea,  64  FR 
13169,  13172  (March  17, 1999)). 
Concerning  the  Department's  test  for 
acceptable  duty  drawback  adjustment 
claims  and,  in  particular,  the 
insufficiency  of  a  mere  reliance  by  the 
Department  on  the  Indian  Government's 
passbook  rates  for  pre-determined 
import  content,  see  Viraj  Group  v. 
United  States  162  F.  Supp.2d  656,  667- 
68  (CTT,  200:_). 

We  made  deductions  for  movement 
expenses  in  accordance  with  section 
772(c)(2)(A)  of  the  Tariff  Act,  including: 
foreign  inland  freight,  foreign  brokerage 
and  handling,  ocean  freight,  and  marine 
insurance. 

Noimal  Value 

A.  Viability 

In  order  to  determine  whether  there  is 
sufficient  volume  of  sales  in  the  home 
market  to  serve  as  a  viable  basis  for 
calculating  NV  (the  viability  criteria 
being  whether  the  aggregate  volume  of 
home  market  sales  of  the  foreign  like 
product  during  the  FOR  is  equal  to  or 
greater  than  five  percent  of  the  aggregate 
volume  of  U.S.  sales  or  subject 
merchandise  during  the  FOR),  we 
compared  the  voliune  of  home  market 
sales  of  the  foreign  like  product  to  the 
volimie  of  U.S.  sales  of  die  subject 
merchandise.  Since  we  foimd  no  reason 
to  determine  that  quantity  was  not  the 
appropriate  basis  for  these  comparisons, 
we  did  not  use  value  as  the  measure. 
See  351.404(b)(2). 

We  based  our  comparisons  of  the 
volume  of  U.S.  sales  to  the  volume  of 
home  market  sales  or  reported  stainless 
steel  flange  weight,  rather  than  on 
number  of  pieces.  The  record 
demonstrates  that  there  can  be  large 
difiierences  between  the  weight  (and 
corresponding  cost  and  price)  of 
stainless  steel  flanges  based  on  relative 
sizes,  so  comparisons  of  aggregate  data 
would  be  distorted  for  these  products  if 


volume  comparisons  were  based  on  the 
number  of  pieces. 

We  determined  that  the  home  market 
was  viable  because  Metal  Forging's 
home  market  sales  were  greater  than  5 
percent  of  its  U.S.  sales  based  on 
aggregate  volume  by  weight  See 
351.404(b)  of  the  Department's 
regulations. 

B.  Arm 's  Length  Sales 

Since  no  information  on  the  record 
indicates  any  comparison  market  sales 
to  affiliates,  we  did  not  use  an  arm's- 
length  test  for  comparison  market  sales. 

C.  Product  Comparisons 

We  compared  Metal  Forgings  U.S. 
sales  with  contemporaneous  sales  of  the 
foreign  like  product  in  the  home  market. 
We  considered  stainless  steel  flanges 
identical  based  on  grade,  type,  size, 
pressure  rating  and  finish.  We  used  a  20 
percent  difference-in-merchandise 
(DIFMER)  cost  deviation  cap  as  the 
maximum  difference  in  cost  allowable 
for  similar  merchandise,  which  we 
calciUated  as  the  absolute  value  of  the 
difference  between  the  U.S.  and 
comparison  market  variable  costs  of 
manufacturing  divided  by  the  total  cost 
of  manufacturing  of  the  U.S.  product. 

D.  Level  of  Trade 

In  accordance  with  section 
773(a)(1)(B)  of  the  Tariff  Act,  to  the 
extent  practicable,  we  determine  NV 
based  on  sales  in  the  comparison  market 
at  the  same  level  of  trade  (LOT)  as  the 
EP.  The  LOT  in  the  comparison  market 
is  that  of  the  starting-price  sales  in  the 
comparison  market.  With  respect  to  U.S. 
price  for  EP  transactions,  the  LOT  is 
also  that  of  the  starting-price  sale,  which 
is  usually  from  the  exporter  to  the 
importer. 

To  determine  whether  comparison 
market  sales  are  at  a  different  level  of 
trade  than  U.S.  sales,  we  examined 
stages  in  the  marketing  process  and 
selling  functions  along  the  chain  of 
distribution  between  the  producer  and 
the  unaffiliated  customer.  In  analyzing 
the  selling  activities  of  the  respondents, 
we  did  not  note  any  significant 
differences  in  functions  provided  in  any 
of  the  markets.  We  also  noted  that  Metal 
Forgings  sold  to  a  similar  customer  base 
(OEMs  and  distributors)  in  both  . 
markets.  Based  upon  the  foregoing,  we 
have  determined  that  Metal  Forgings 
made  sales  in  both  markets  at  the  same 
LOT  for  its  EP  sales  as  for  its 
comparison  market  sales.  Accordingly, 
because  we  find  the  U.S.  sales  and 
comparison  market  sales  to  be  at  the 
same  LOT,  no  LOT  adjustment  under 
section  773(a)(7)(A)  is  warranted. 


E.  Comparison  Market  Price 

We  based  comparison  market  prices 
on  the  packed,  ex-factory  prices  to  the 
imaffiliated  purchasers  in  the 
comparison  market.  We  made 
adjustments  for  differences  in  packing, 
where  applicable,  in  accordance  with 
sections  773(a)(6)(A)  and  (B)  of  the 
Tariff  Act.  Metal  Forgings  reported  no 
home  market  movement  expenses. 

Finally,  we  made  an  adjustment  for 
differences  between  U.S.  and  home 
market  credit  expenses. 

PFeliminary  Results  of  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  the  weighted- 
average  dumping  margin  for  the  period 
January  1,  2001  through  July  31,  2001  to 
be  as  follows: 


Manufacturer/exporter 

Margin  (percent) 

Metal  Forgings  Pvt. 
Ltd. 

0.06  {de  minimis) 

The  Department  will  disclose 
calculations  performed  in  connection 
with  these  preliminary  results  of  review 
within  five  days  of  the  date  of 
publication  of  this  notice  in  accordance 
with  19  CFR  351.224(b).  An  interested 
party  may  request  a  hearing  within  30 
days  of  Publication.  See  CFR  351.310(c). 
Any  hearing,  if  requested,  will  be  held 
37  days  after  the  date  of  publication,  or 
the  first  business  day  thereafter,  unless 
the  Department  alters  the  date  per  19 
CFR  351.310(d).  Interested  parties  may 
submit  case  briefs  and/or  written 
comments  no  later  than  30  days  after  the 
date  of  publication  of  these  preliminary 
results  of  review.  Rebuttal  briefs  and 
rebuttals  to  written  comments,  limited 
to  issues  raised  in  the  case  briefs  and 
comments,  may  be  filed  no  later  than  35 
days  after  the  date  of  publication  of  this 
notice.  Parties  who  submit  argument  in 
these  proceedings  are  requested  to 
submit  with  the  argument  (1)  a 
statement  of  the  issue,  (2)  a  brief 
simmiary  of  the  argument  and  (3)  a  table 
of  authorities.  The  Department  will 
issue  the  final  results  of  this 
administrative  review,  including  the 
results  of  oiu  analysis  of  the  issues 
raised  in  any  such  written  conunents  or 
at  a  hearing,  within  120  days  of 
publication  of  these  preliminary  results. 

Upon  completion  of  this 
adn^nistrative  review,  the  Department 
will  determine,  and  the  Customs  Service 
shall  assess,  antidumping  duties  on  all 
appropriate  entries.  In  accordance  with 
19  CFR  351.212(b)(1).  we  have 
calculated  an  exporter-specific 
assessment  rate  for  merchandise  subject 
to  this  review.  The  Department  will 
issue  appropriate  assessment 


Federal  Register /Vol.  67.  No.  188 /Friday,  September  27,  2002 /Notices 


61071 


instructions  directly  to  the  Customs 
Service  within  15  days  of  publication  of 
the  final  results  of  review.  If  these 
preliminary  results  are  adopted  in  the 
final  results  of  review,  we  will  direct  the 
Customs  Service  to  assess  the  residting 
assessment  rate  against  the  entered 
customs  values  for  the  subject 
merchandise  on  each  of  the  importer's 
entries  diuing  the  review  perioid. 

In  accordance  vdth  19  CFR 
351.212(b)(1),  we  will  calculate 
assessment  rates  for  the  merchandise 
based  on  the  ratio  of  the  total  amoimt  of 
antidumping  duties  calculated  for  the 
examined  sales  made  during  the  FOR  to 
the  total  quantity  (in  kilograms)  of  the 
sales  used  to  calculate  those  duties.  This 
rate  wrill  be  assessed  uniformly  on  all 
entries  of  merchandise  of  that 
manufacturer/exporter  made  during  the 

POR. 

Furthermore,  the  following  deposit 
requirements  vdll  be  effective  upon 
completion  of  the  final  results  of  this 
administrative  review  for  all  shipments 
of  stainless  steel  flanges  from  India 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  the  final  results  of 
this  administrative  review,  as  provided 
by  section  751(a)(1)  of  the  Tariff  Act:  (1) 
The  cash  deposit  rate  for  the  reviewed 
company  will  be  the  rate  established  in 
the  final  results  of  administrative 
review;  (2)  for  merchandise  exported  by 
manufacturers  or  exporters  not  covered 
in  this  review  but  covered  in  the 
original  less-than-fair-value  (LTFV) 
investigation  or  a  previous  review,  the 
cash  deposit  will  continue  to  be  the 
most  recent  rate  published  in  the  final 
determination  or  final  results  for  which 
the  manufacturer  or  exporter  received  a 
company-specific  rate;  (3)  if  the  exporter 
is  not  a  firm  covered  in  this  review,  or 
the  original  investigation,  but  the 
manufactiu^r  is,  the  cash  deposit  rate 
will  be  that  established  for  the 
manufactiuer  of  the  merchandise  in  the 
final  results  of  this  review,  or  the  LTFV 
investigation;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  review  or  any  previous 
reviews,  the  cash  deposit  rate  will  be 
162.14  percent,  the  "all  others"  rate 
established  in  the  LTFV  investigation 
(59  FR  5994)  (February  9, 1994). 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  imder  19  CFR 
351.402(f)  to  file  a  certificate  regarding 
the  reimbursement  of  antidumping 
duties  prior  to  liquidation  of  the 
relevant  entries  during  this  review 
period.  Failure  to  comply  with  this 
requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 


occurred  and  the  subsequent  assessment 
of  double  antidimiping  duties. 

We  are  issuing  and  publishing  this 
notice  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Tariff  Act. 

Dated:  September  19.  2002. 
Faryar  Shirzad, 
Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  02-24478  Filed  9-26-02;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Adminlatration 
[C-^1-833] 

Notice  of  Amended  Final  Affirmative 
Countervailing  Duty  Determination: 
CartMn  and  Certain  Alloy  Steel  Wire 
Rod  From  Brazil 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
action:  Notice  of  amended  final 
affirmative  countervailing  duty 
determination. 

SUMMARY:  On  August  30,  2002.  the 
Department  of  Commerce  published  in 
the  Federal  Register  the  Final 
Affirmative  Countervailing  Duty 
Determination  and  Final  Negative 
Critical  Circumstances  Determination: 
Carbon  and  Certain  Alloy  Steel  Wire 
Rod  from  Brazil,  67  FR  55805.  On 
September  3,  2002,  the  Government  of 
Brazil,  Companhia  Siderurgica  Belgo- 
Mineira,  and  Gerdau  S.A.  filed 
allegations  of  ministerial  errors;  on 
September  9,  2002,  the  petitioners  filed 
a  response  to  the  allegations.  Based  on 
our  review  of  the  conunents  received 
from  all  parties  regarding  potential 
ministerial  errors,  we  have  revised  the 
estimated  coimtervailing  duty  rate  for 
Gerdau  S.A.,  as  well  as  the  "All  Others" 
rate.  The  revisions  to  the  estimated 
coimtervailing  duty  rates  are  listed 
below  in  the  "Amended  Final 
Determination"  section. 
EFFECTIVE  DATE:  September  27,  2002. 
FOB  FURTHER  INFORMATION  CONTACT: 
Melani  Miller,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce, 
Washington,  DC  20230;  telephone:  (202) 
482-0116. 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  of  the  Tariff  Act  of  1930, 
as  amended  by  the  Uruguay  Round , 
Agreements  Act  effective  January  1, 
1995  ("the  Act ").  In  addition,  unless 


otherwise  indicated,  all  citations  to  the 
Department  of  Commerce's  ("the 
Department")  regulations  are  to  19  CFR 
part  351  (April  2002). 

Scope  of  Investigation 

The  merchandise  covered  by  this 
investigation  is  certain  hot-rolled 
products  of  carbon  steel  and  alloy  steel, 
in  coils,  of  approximately  round  cross 
section,  5.00  mm  or  more,  but  less  than 
19.00  mm,  in  solid  cross-sectional 
diameter  ("subject  merchandise"  or 
"wire  rod"). 

Specifically  excluded  are  steel 
products  possessing  the  above-noted 
physical  characteristics  and  meeting  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS")  definitions  for 
(a)  stainless  steel;  (b)  tool  steel:  (c)  high 
nickel  steel;  (d)  ball  bearing  steel;  and 
(e)  concrete  reinforcing  bars  and  rods. 
Also  excluded  are  (f)  free  machining 
steel  products  [i.e.,  products  that 
contain  by  weight  one  or  more  of  the 
following  elements:  0.03  percent  or 
more  of  lead,  0.05  percent  or  more  of 
bismuth,  0.08  percent  or  more  of  sulfur, 
more  than  0.04  percent  of  phosphorus, 
more  than  0.05  percent  of  selenium,  or 
more  than  0.01  percent  of  tellurium). 

Also  excluded  from  the  scope  are 
1080  grade  tire  cord  quality  wire  rod 
and  1080  grade  tire  bead  quality  wire 
rod.  Grade  1080  tire  cord  quality  rod  is 
defined  as:  (i)  Grade  1080  tire  cord 
quality  wire  rod  measuring  5.0  nun  or 
more  but  not  more  than  6.0  mm  in 
cross-sectional  diameter;  (ii)  with  an 
average  partial  decarbiuization  of  no 
more  than  70  microns  in  depth 
(maximimi  individual  200  microns):  (iii) 
having  no  inclusions  greater  than  20 
microns;  (iv)  having  a  carbon 
segregation  per  heat  average  of  3.0  or 
better  using  European  Method  NFA  04— 
114:  (v)  having  a  surface  quality  with  no 
surface  defects  of  a  length  greater  than 
0.15  mm;  (vi)  capable  of  being  drawn  to 
a  diameter  of  0.30  nun  or  less  with  3  or 
fewer  breaks  per  ton:  and  (vii) 
containing  by  weight  the  following 
elements  in  the  proportions  shown:  (1) 
0.78  percent  or  more  of  carbon,  (2)  less 
than  0.01  percent  of  aliuninum,  (3) 
0.040  percent  or  less,  in  the  aggregate, 
of  phosphorus  and  sulfur.  (4)  0.006 
percent  or  less  of  nitrogen,  and  (5)  not 
more  than  0.15  percent,  in  the  aggregate, 
of  copper,  nickel  and  chromium. 

Grade  1080  tire  bead  quality  rod  is 
defined  as:  (i)  Grade  1080  tire  bead 
quality  wire  rod  measuring  5.5  mm  or 
more  but  not  more  than  7.0  mm  in 
cross-sectional  diameter;  (ii)  with  an 
average  partial  decarburization  of  no 
more  than  70  microns  in  depth 
(maximum  individual  200  microns);  (iii) 
having  no  inclusions  greater  than  20 
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microns;  (iv)  having  a  carbon 
segregation  per  heat  average  of  3.0  or 
better  using  European  Method  NFA  04- 
114;  (v)  having  a  surface  quality  with  no 
surface  defects  of  a  length  greater  than 
0.2  nun;  (vi)  capable  of  being  drawn  to 
a  dicimeter  of  0.78  nun  or  larger  with  0.5 
or  fewer  breaks  per  ton;  and  (vii) 
containing  by  weight  the  following 
elements  in  the  proportions  shown:  (1) 
0.78  percent  or  more  of  carbon,  (2)  less 
than  0.01  percent  of  soluble  aluminum, 
(3)  0.040  percent  or  less,  in  the 
aggregate,  of  phosphorus  and  sulfur,  (4) 
0.008  percent  or  less  of  nitrogen,  and  (5) 
either  not  more  than  0.15  percent,  in  the 
aggregate,  of  copper,  nickel  and 
chromium  (if  chromium  is  not 
specified),  or  not  more  than  0.10  percent 
in  the  aggregate  of  copper  and  nickel 
and  a  chromium  content  of  0.24  to  0.30 
percent  (if  chromium  is  specified). 

The  designation  of  the  products  as 
"tire  cord  quality"  or  "tire  bead  quality" 
indicates  the  acceptability  of  the 
product  for  use  in  the  production  of  tire 
cord,  tire  bead,  or  wire  for  use  in  other 
rubber  reinforcement  applications  such 
as  hose  wire.  These  quality  designations 
are  presimied  to  indicate  tliat  these 
products  are  being  used  in  tire  cord,  tire 
bead,  and  other  rubber  reinforcement 
applications,  and  such  merchandise 
intended  for  the  tire  cord,  tire  bead,  or 
other  rubber  reinforcement  applications 
is  not  included  in  the  scope.  However, 
should  petitioners  or  other  interested 
parties  provide  a  reasonable  basis  to 
belieye  or  suspect  that  there  exists  a 
pattern  of  importation  of  such  products 
for  other  than  those  applications,  end- 
use  certification  for  the  importation  of 
such  products  may  be  required.  Under 
such  circumstances,  only  the  importers 
of  record  would  normally  be  required  to 
certify  the  end  use  of  the  imported 
merchandise. 

All  products  meeting  the  physical 
description  of  subject  merchandise  that 
are  not  specifically  excluded  are 
included  in  this  scope. 

The  products  under  investigation  are 
currently  classifiable  under  subheadings 
7213.91.3010,  7213.91.3090, 
7213.91.4510.7213.91.4590, 
7213.91.6010,  7213.91.6090. 
7213.99.0031,  7213.99.0038. 
7213.99.0090,  7227.20.0010, 
7227.20.0020,  7227.20.0090, 
7227.20.0095.  7227.90.6051, 
7227.90.6053.  7227.90.6058.  and 
7227.90.6059  of  the  HTSUS.  Although 
the  HTSUS  subheadings  are  provided 
for  convenience  and  customs  purposes, 
the  written  description  of  the  scope  of 
this  proceeding  is  dispositive. 


Period  of  Investigation 

The  period  for  which  we  are 
measuring  subsidies,  or  period  of 
investigation,  is  calendar  year  2000. 

Amended  Final  Determination 

In  accordance  with  section  705(d)  of 
the  Act,  on  August  30,  2002,  the 
Department  published  in  the  Federal 
Register  the  Final  Affirmative 
Countervailing  Duty  Determination  and 
Final  Negative  Critical  Circumstances 
Determination:  Carbon  and  Certain 
Alloy  Steel  Wire  Rod  from  Brazil,  67  FR 
55805.  Subsequently,  on  September  3, 
2002,  the  Government  of  Brazil,  Gerdau 
S.A.  ("Gerdau"),  and  Companhia 
Siderurgica  Belgo-Mineira  (collectively, 
"respondents")  submitted  timely 
ministerial  error  allegations  pursuant  to 
19  CFR  351.224(c)(2).  On  September  9, 
2002,  the  petitioners  (Co-Steel  Raritan, 
Inc.,  GS  Industries,  Keystone 
Consolidated  Industries,  Inc.,  and  North 
Star  Steel  Texas,  Inc.)  submitted  a 
rebuttal  to  the  respondents'  allegations. 

After  analyzing  the  submissions,  we 
have  determined  in  accordance  with 
section  705(e)  of  the  Act  and  19  CFR 
351.224  that  we  made  a  ministerial  error 
in  the  margin  calculations  for  Gerdau. 
Specifically,  we  inadvertently  utilized  a 
U.S.  dollar  denominator  for  Gerdau's 
Program  of  Social  Integration  and  Social 
Contributions  of  Billings  calculation 
instead  of  a  Brazilian  Reals  denominator 
as  was  appropriate. 

For  a  detailed  discussion  of  the 
ministerial  error  allegations  and  the 
Department's  analysis,  see  September 
23,  2002  memorandum  from  Team  to 
Richard  W.  Moreland.  Deputy  Assistant 
Secretary  entitled  Ministerial  Error 
Allegations,  which  is  on  file  in  the 
Department's  Central  Records  Unit  in 
Room  B-099  of  the  main  Department 
building. 

Therefore,  we  are  amending  the  final 
determination  for  the  countervaiUng 
duty  investigation  of  carbon  and  certain 
alloy  steel  wire  rod  ft-om  Brazil  to  reflect 
the  correction  of  the  above-noted 
ministerial  error.  The  revised  total 
estimated  net  subsidy  rate  for  each 
company  is  as  follows: 


Producer/exporter 

Net  subsidy 
rate 

Companhia  Sidemrgiea  Belgo- 
Mineira  

Gerdau  S.A 

6.74 
2.76 

All  Others 

5.64 

Suspension  of  Liquidation 

In  accordance  with  section 
705(c)(1)(C)  of  the  Act.  we  are  directing 
the  Customs  Service  ("Customs")  to 
continue  suspending  liquidation  on  all 


imports  of  subject  merchandise  fitim 
Brazil  that  are  entered,  or  withdrawn 
bom  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  this 
notice  in  the  Federal  Register.  Customs 
shall  require  a  cash  deposit  or  the 
posting  of  a  bond  equal  to  the  margin/ 
subsidy  rates  indicated  in  the  chart 
above.  These  suspension  of  liquidation 
instructions  will  remain  in  effect  until 
further  notice. 

We  will  issue  a  coimtervailing  duty 
order  if  the  International  Trade 
Commission  ("ITC")  issues  a  final 
affirmative  injury  determination.  If  the 
ITC  determines  that  material  injury,  or 
threat  of  material  injury,  does  not  exist, 
this  proceeding  will  be  terminated  and 
all  estimated  duties  deposited  or 
seciuities  posted  as  a  result  of  the 
suspension  of  liquidation  will  be 
refunded  or  canceled. 

ITC  Notification 

In  accordance  with  section  705(d)  of 
the  Act,  we  will  notify  the  ITC  of  our 
amended  final  determination. 

Return  or  Destruction  of  Proprietary 
Information 

In  the  event  that  the  ITC  issues  a  final 
negative  injury  determination,  this 
notice  will  serve  as  the  final  reminder 
to  parties  subject  to  an  Administrative 
Protective  Order  ("APO")  of  their 
responsibility  concerning  the 
destruction  of  proprietary  information 
disclosed  imder  APO  in  accordance 
with  19  CFR  351.305(a)(3).  Failure  to 
comply  is  a  violation  of  the  APO. 

This  determination  is  published 
pursuant  to  sections  705(d)  and  777(i)  of 
the  Act. 

Dated:  September  23.  2002. 
Faryar  Shirzad, 

Assistant  Secretary  for  Import 

A  dministration . 

[FR  Doc.  02-24624  Filed  9-2&-02;  8:45  am] 
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summary:  hi  preparation  for  the  2002 
ICCAT  meeting,  the  Advisory 
Conunittee  to  the  U.S.  Section  to  ICCAT 
will  hold  its  annual  fall  meeting  in 
October  2002. 

DATES:  The  open  session  will  be  held  on 
October  14,  2002,  fi-om  8:30  a.m.  to  1:30 
p.m.  Closed  sessions  will  be  held  on 
October  14,  2002,  from  3:00  p.m.  to  6:15 
p.m.,  October  15,  2002,  from  8:30  a.m. 
to  5:30  p.m.,  and  October  16,  2002,  from 
8:45  a.m.  to  12:00  p.m.  Written 
conmients  should  be  received  no  later 
than  October  7,  2002. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Hilton  Hotel,  8727  Colesville  Road, 
Silver  Spring,  MD  20910.  Written 
comments  should  be  sent  to  Erika 
Carlsen  at  NOAA  Fisheries/SF4,  Room 
13137, 1315  East-West  Highway,  Silver 
Spring,  MD  20910. 
FOR  FURTHER  INFORMATION  CONTACT: 
Erika  Carlsen,  301-713-2276. 
SUPPLEMENTARY  INFORMATWN:  the 
Advisory  Committee  to  the  U.S.  Section 
to  ICCAT  will  meet  in  two  open 
sessions  to  consider  information  on 
stock  status  of  highly  migratory  species 
and  2002  management 
recommendations  of  ICCAT's  Standing 
Committee  on  Research  and  Statistics 
(SCRS).  Also  in  the  open  sessions,  the 
Advisory  Committee  will  review  the 
results  of  recent  meetings,  including  the 
Advisory  Committee  summer  workshop 
on  improving  Atlantic  bigeye,  albacore, 
yellowfin  and  skipjack  (BAYS)  tunas 
data  monitoring  and  reporting  and  the 
Atlantic  white  marlin  ESA  status 
review,  ICCAT's  working  group  meeting 
on  integrated  monitoring  measures,  and 
ICCAT's  working  group  meeting  on 
measures  to  combat  ILTU  fishing.  The 
Committee  will  also  discuss  other 
ICCAT-related  activities.  Further,  in 
open  session,  the  Committee  will  review 
the  implementation  of  2001  and  prior 
ICCAT  recommendations  and 
resolutions  and  will  receive  an  overview 
of  implementation  of  recommendations 
for  research  and  management  resulti^ 
from  its  Spring  2002  Species  Working 
Group  meeting.  The  only  opportimity 
for  public  comment  will  be  during  the 
October  14,  2002,  open  session.  Written 
conmients  are  encouraged  and,  if 
mailed,  should  be  received  by  October 
7,  2002  {see  ADDRESSES).  Written 
comments  can  also  be  submitted  during 
the  open  sessions  of  the  Advisory 
Committee  meeting. 

The  Advisory  Committee  will  go  into 
executive  session  on  October  14,  2002, 
after  the  adjournment  of  the  open 
session,  on  October  15,  2002,  and  on  the 
morning  of  October  16,  2002,  to  discuss 
sensitive  information  relating  to 
upcoming  intemationai  negotiations. 


These  sessions  are  not  open  to  the 
public. 

Please  be  reminded  that  NMFS 
expects  members  of  the  public  to 
conduct  themselves  appropriately  for 
the  duration  of  the  meeting.  At  the 
beginning  of  the  public  comment 
session,  an  explanation  of  the  ground 
rules  will  be  provided  (e.g.,  alcohol  in 
the  meeting  room  is  prohibited, 
si>eakers  will  be  called  to  give  their 
comments  in  the  order  in  which  they 
registered  to  speak,  each  speaker  will 
have  an  equal  amount  of  time  to  speak, 
and  speakers  should  not  interrupt  one 
another).  The  session  will  be  structured 
so  that  all  attending  members  of  the 
public  are  able  to  comment,  if  they  so 
choose,  regardless  of  the  degree  of 
controversy  of  the  subject(s).  Those  not 
respecting  the  ground  rules  will  be 
asked  to  leave  the  meeting. 

Special  Accommodations 

The  meeting  locations  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Erika  Carlsen  at 
(301)  713-2276  at  least  5  days  prior  to 
the  meeting  date. 

Dated:  September  23.  2002. 
Virginia  M.  Fay, 

Acting  Deputy  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  02-24520  Filed  9-26-02;  8:45  am] 
BILUNG  COOE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

p.D.  091902A] 

Pacific  Rshery  Management  Council; 
Public  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Pacific  Fishery 
Management  Council's  Ad  Hoc  Vessel 
Monitoring  System  (VMS)  Committee 
will  hold  a  meeting  which  is  open  to  the 
public. 

DATES:  The  meeting  will  convene  at  10 
a.m.  on  Friday,  October  11,  2002,  and 
adjourn  when  business  for  the  day  is 
completed. 

ADDRESSES:  The  meeting  will  be  held  in 
the  West  Conference  Room  at  the  Pacific 
Fishery  Management  Council.  7700  NE 
Ambassador  Place,  Suite  200,  Portland, 
OR  97220-1384;  (503)  820-2280. 


FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Jim  Seger.  (503)  820-2280. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  meeting  is  to  develop  a 
draft  regulatory  package  to  require  VMS 
systems  for  vessels  participating  in  West 
Coast  groundfisb  fisheries. 

Although  nonemergency  issues  not 
contained  in  the  meeting  agenda  may 
come  before  the  Ad  Hoc  VMS 
Committee  for  discussion,  those  issues 
may  not  be  the  subject  of  formal  Ad  Hoc 
VMS  Committee  action  during  this 
meeting.  Action  will  be  restricted  to 
those  issues  specifically  listed  in  this 
notice  and  any  issues  arising  after 
publication  of  this  notice  that  require 
emergency  action  under  section  305(c) 
of  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act. 
provided  the  public  has  been  notified  of 
the  Ad  Hoc  VMS  Committee's  intent  to 
take  final  action  to  address  the 
emergency. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Ms. 
Carolyn  Porter  at  (503)  820-2280  at  least 
5  days  prior  to  the  meeting  date. 

Dated:  September  19,  2002. 
Richard  W.  Surdi, 
Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  02-24518  Filed  9-26-02;  8:45  am) 
BRJJfM  COOC  3810-22-e 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

p.D.  090502A 1 

Endangered  Species;  RIe  No.  1389 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Issuance  of  permit. 

summary:  Notice  is  hereby  given  that  Dr. 
Stephen  J.  Morreale.  Department  of 
Natural  Resources,  Cornell  University, 
Ithaca,  NY  14853  has  been  issued  a 
permit  to  take  loggerhead,  Kemp's 
ridley,  green  and  leatherlmck  sea  turtles 
for  purposes  of  scientific  research. 
addresses:  The  permit  and  related 
documents  are  avsulable  for  review 
upon  written  request  or  by  appointment 
in  the  following  office(s): 

Permits,  Conservation  and  Education 
Division.  Office  of  Protected  Resources, 
NMFS.  1315  East-West  Highway.  Room 
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13705,  Silver  Spring,  MD  20910;  phone 
(301)713-2289;  fax  (301)713-0376;  and 

Assistant  Regional  Administrator  for 
Protected  Resources,  Northeast  Region, 
NMFS;  One  Blackburn  Drive, 
Gloucester,  MA  01930-2298;  phone 
(978)281-9388;  fax  (978)281-9371. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lillian  Becker  or  Ruth  Johnson, 
(301)713-2289. 

SUPPLEMENTARY  INFORMATION:  On  July 
12.  2002,  notice  was  published  in  the 
Federal  Register(67  FR  46178)  that  a 
request  for  a  scientific  research  permit 
to  take  loggerhead,  Kemp's  ridley,  green 
aad  leatherback  sea  turtles  had  been 
submitted  by  the  above-named 
individual.  The  requested  permit  has 
been  issued  under  the  authority  bf  the 
Endangered  Species  Act  of  1973,  as 
amended  (ESA;  16  U.S.C.  1531  et  seq.) 
and  the  regulations  governing  the 
taking,  importing,  and  exporting  of 
endangered  and  threatened  species  (50 
CFR  parts  222-226). 

The  purpose  of  the  research,  as  stated 
in  the  application,  is  to  re-institute  a 
long-term  mark-  recaptiu*  study  in 
order  to  monitor  the  population  levels 
and  health  status  of  sea  turtles 
inhabiting  the  Long  Island  Sound  and 
Peconic  Bay  Estuaries.  Because  these 
protected  coastal  waters  are  extremely 
important  foraging  areas  for  juvenile  sea 
turtles,  the  establishment  of  a  new 
research  program  will  provide  an  ideal 
opportunity  to  gauge  the  trends  and 
status  of  populations  of  sea  turtles,  and 
also  to  assess  the  health  of  the  turtles 
and  their  critical  ecosystems.  This  will 
be  done  by  capturing  sea  turtles  in 
pound  nets  then  measuring,  weighing, 
tagging,  sampling  blood  and  skin,  and 
releasing  them. 

Issuance  of  this  permit,  as  required  by 
the  ESA,  was  based  on  a  finding  that 
such  permit  (1)  was  applied  for  in  good 
faith,  (2)  will  not  operate  to  the 
disadvantage  of  the  endangered  species 
which  is  the  subject  of  this  permit,  and 
(3)  is  consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
ESA. 

Dated:  September  20,  2002. 
Eugene  T.  Nitta, 

Acting  Chief.  Permits.  Conservation  and 
Education  Division,  Office  of  Protected 
Resources,  National  Marine  Fisheries  Service. 
[FR  Doc.  02-24517  Filed  9-26-02;  8:45  am) 

BNJJNC  CODE  3S1&-22-S 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Meeting 

TIME  AND  DATE:  Tuesday,  October  8, 

2002,  2  p.m. 

location:  Room  410,  East  West  Towers, 

4330  East  West  Highway,  Bethesda, 

Maryland. 

STATUS:  Closed  to  the  Public— Pursuant 

to  5  U.S.C.  552b(f)(l)  and  16  CFR 

1013.4(b)(3)(7)(9)  and  (10)  and 

submitted  to  the  Federal  Register 

pursuant  to  5  U.S.C.  552b(e)(3). 

MATTER  TO  BE  CONSIDERED: 

Compliance  Status  Report 

The  staff  will  brief  the  Commission  on 
the  status  of  various  compliance 
matters. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-0709. 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Todd  A.  Stevenson,  Office 
of  the  Secretary,  4330  East  West 
Highway.  Bethesda,  MD  20207,  (301) 
504-0800. 

Dated:  September  25.  2002. 
Todd  A.  Stevenson, 
Secretary. 

(FR  Doc.  02-24814  Filed  9-25-02;  3:49  pm] 
BILUNG  CODE  63SS-01-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Proposed  Collection;  Comment 
Request 

AGENCY:  Office  of  the  Under  Secretary  of 
Defense  (Persoimel  and  Readiness). 
action:  Notice. 

In  compliance  with  section 
350(c)(2)(A)  of  the  Paperwork  Reduction 
Act  of  1995,  the  Office  of  the  Under 
Secretary  of  Defense  (Persormel  and 
Readiness)  announces  the  following 
proposed  reinstatement  of  a  public 
information  collection  and  seeks  public 
comment  on  the  provisions  thereof. 
Comments  are  invited:  (a)  Whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  burden  of  the 
proposed  information  collection;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  through  the  use 


of  automated  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Consideration  will  be  given  to  all 
comments  received  by  November  26, 
2002. 

ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
the  Office  of  the  Under  Secretary  of 
Defense  (^prsonnel  and  Readiness) 
(Force  Management  Policy/Military 
Personnel  Policy — Armed  Forces 
Chaplains  Board,)  ATTN:  Chaplain 
(COL)  Horton,  4000  Defense  Pentagon, 
Washington,  DC  20301-4000. 
FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  this 
proposed  information  collection  9r  to 
obtain  a  copy  of  the  proposal  and 
associated  collection  instruments, 
please  write  to  the  above  address  or  call 
at  (703) 697-9015. 

Title,  Associated  Form,  and  OMB 
Control  Number:  Appointment  of 
Chaplains  for  the  Military  Services;  DD 
Form  2088  and  DD  Form  2741;  OMB 
Control  Number  0704-0190. 

Needs  and  Uses:  Per  32  CFR  part  65, 
in  conjunction  with  10  U.S.C.  532  and 
591,  professionally  qualified  clergy 
persons  shall  be  appointed  as  chaplains 
to  provide  for  the  free  exercise  of 
religion  for  all  members  of  the  military 
services,  their  dependents,  and  other 
authorized  persons.  Since  World  War  I, 
the  professional  qualifications  of  clergy 
have  been  certified  by  the  faith  group  of 
which  these  clergy  are  members. 
Religious  organizations  register  with  the 
Department  of  Defense  for  the  purpose 
of  endorsing  clergy  as  fully  qualified  to 
serve  as  chaplains  in  the  armed  forces. 
No  clergy  person  may  become  a 
chaplain  without  this  endorsement,  and 
the  loss  of  this  endorsement  constitutes 
a  loss  of  professional  status.  It  also 
certifies  the  number  of  years  of 
professional  experience  for  each 
candidate. 

Department  of  Defense  Directive 
1304.19,  "Appointment  of  Chaplains  for 
the  Military  Services,"  requires  that 
religious  faith  groups  be  officially 
registered  by  the  Department  of  Defense 
in  order  to  endorse  chaplains  to  the 
Military  Services.  This  information 
collection  is  needed  to  ensure  that 
religious  faith  groups  are  appropriately 
organized  and  authorized  by  their 
constituencies  to  endorse  clergy  for 
service  as  chaplains  in  the  Military 
Services. 

The  information  in  DD  Form  2741, 
"Ecclesiastical  Endorsing  Organization 
Verification/Reveriflcation,"  is  collected 
whenever  a  religious  faith  group 
initially  seeks  registration  with  the 
Department  of  Defiense  as  an 
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ecclesiastical  endorsing  agency;  it  is 
reverified  every  3  years  thereafter.  The 
form  is  sent  by  the  religious  faith  group 
to  the  Armed  Forces  Chaplains  Board 
(AFCB).  DD  Form  2741,  "Ecclesiastical 
Endorsing  Organization  Verification/ 
Reverification,"  has  been  used  to  verify 
the  continued  eligibility  of  the  religious 
organizations  identified  as  ecclesiastical 
endorsing  agencies.  One-third  of  the 
organizations  have  been  verified  or 
reverified  over  the  past  year  using  this 
form. 

The  DD  Form  2088,  "Certificate  of 
Ecclesiastical  Endorsement,"  is  used 
whenever  an  ecclesiastical  endorsing 
agency  submits  a  clergy  person  as  a 
candidate  to  become  a  chaplain.  The 
ecclesiastical  endorsing  agency  sends  it 
to  the  Military  Service  which  the  clergy 
person  wishes  to  join. 

The  three  Military  Services  are 
required  by  DoD  Directive  1304.19, 
"Appointment  of  Chaplains  for  the 
Military  Services,"  to  obtain  a 
certification  of  the  professional 
qualifications  of  clergy  applying  for  the 
diaplaincy  DD  Form  2088,  "Certificate 
of  Ecclesiastical  Endorsement."  also 
requests  the  name,  address,  number  of 
years  of  professional  experience  accrued 
by  the  clergy  person,  and  niunber  of 
years  of  previous  military  experience. 
This  information  is  used  in  computing 
constructive  credit  for  determining 
grade,  date  of  rank,  and  eligibility  of 
promotion  of  appointees  in  the 
chaplaincies. 

Affected  Public:  Not-For-Profit 
Institutions. 

Annual  Burden  Hours:  616  hrs. 

Number  of  Respondents:  797. 

Responses  per  Respondent:  1. 

Average  Burden  per  Response:  .77. 

Frequency:  On  occasion/annually. 

Summary  of  Informatioii  Collection 

The  information  in  DD  Form  2741, 
"Ecclesiastical  Endorsing  Organization 
Verification/Reverification,"  is  collected 
whenever  a  religious  faith  group 
initially  seeks  registration  by  the 
Department  of  Defense  as  an 
ecclesiastical  endorsing  agency:  it  is 
reverified  every  3  years  thereafter.  The 
form  is  sent  by  the  religious  faith  group 
to  the  Armed  Forces  Chaplains  Board 
(AFCB).  The  DD  Form  2088,  "Certificate 
of  Ecclesiastical  Endorsement,"  is  used 
on  occasion,  whenever  an  ecclesiastical 
endorsing  agency  submits  a  clergy 
person  as  a  candidate  to  become  a 
chaplain.  The  ecclesiastical  endorsing 
agency  sends  it  to  the  Military  Service 
which  the  clergy  person  wishes  to  join. 

The  three  Military  Services  are 
required  by  DoD  Directive  1304.19, 
"Appointment  of  Chaplains  for  the 
Military  Services,  "*to  obtain  a 


certification  of  the  professional 
qualifications  of  clergy  applying  for  the 
chaplaincy.  This  certification  is 
rendered  in  the  form  of  an  ecclesiastical 
endorsement  frvm  the  clergy  person's 
religious  faith  group.  An  ecclesiastical 
endorsement  is  an  essential  part  of  the 
application  process  for  clergy  to  become 
chaplains.  DD  Form  2088,  "Certification 
of  Ecclesiastical  Endorsement,"  also 
requests  the  number  of  years  of 
professional  experience  accrued  by  the 
clergy  person.  This  information  is  used 
in  computing  constructive  credit  for 
determining  grade,  date  of  rank,  and 
eligibility  of  promotion  of  ap[>ointees  in 
the  chaplaincies.  Both  the  inilitary  and 
the  religious  faith  groups  insist  on 
ensuring  that  only  professionally 
qualified  clergy  serve  as  chaplains. 
Without  this  formal  process,  the 
chaplaincy  would  cease  to  exist  as  a 
professional  corps. 

DD  Form  2741,  "Ecclesiastical 
Endorsing  Organization  Verification/ 
Reverification,"  is  used  by  religious 
faith  groups  seeking  DoD  registration  as 
ecclesiastical  endorsing  organizations 
for  supplying  chaplains  to  the  Military 
Services.  Each  religious  faith  group  is 
required  to  certify  that  it  is  authorized 
by  its  memberships  to  act  as  the  sole 
agency  for  the  purpose  of  certifying  and 
endorsing  clergy  to  serve  as  military 
chaplains.  After  initial  certification, 
these  organizations  are  required  to 
reverify  this  information  every  3  years. 
This  information  collection  is  used  by 
the  AFCB  to  determine  whether  a 
religious  faith  group  has  met  the 
requirements  to  become  (or  remain)  an 
ecclesiastical  endorsing  agency,  able  to 
endorse  clergy  for  service  as  chaplains. 
The  AFCB  regularly  supplies  the 
military  Chaplain  Services  with  a  list  of 
registered  ecclesiastical  endorsing 
agencies.  The  list  is  used  in  the  chaplain 
recruitment/accession  process  to 
validate  that  candidates  for  the 
chaplaincy  are  endorsed  by  a  group 
rerastered  by  the  Department  of  Defense. 

DD  Form  2088,  "Certificate  of 
Ecclesiastical  Endorsement,"  is  used  to 
certify  that  a  member  of  the  clergy  is 
professionally  qualified  to  become  a 
chaplain.  It  requests  information  about 
name,  address,  professional  experience, 
and  previous  military  experience  to  be 
used  in  determining  grade,  date  of  rank, 
and  eligibility  for  promotion  for    . 
appointees  to  the  chaplaincies  of  the 
armed  forces.  DD  Form  2741, 
"Ecclesiastical  Endorsing  Organization 
Verification/Reverification,"  is  used  to 
request  basic  demographic  information 
about  religious  organizations  seeking  to 
supply  clergy  persons  to  the  Military 
Services  to  serve  as  chaplains.  It 
requests  the  name  of  an  official 


authorized  to  represent  the  organization 
to  the  Military  Services,  and  it  requires 
the  organization  to  certify  that  it  is 
authorized  by  its  membership  to  act  as 
the  sole  agency  for  the  purpose  of 
certifying  and  endorsing  clergy  to  serve 
as  military  chaplains. 

The  information  collected  from  DD 
Form  2088,  "Certificate  of  Ecclesiastical 
Endorsement,"  has  been  used  over  the 
past  several  years  by  the  three  Military 
Services  to  ensure  that  those  clergy  who 
applied  to  become  chaplains  were 
professionally  qualified  and 
appropriately  endorsed  by  their 
respective  religious  faith  groups.  DD 
Form  2741,  "Ecclesiastical  Endorsing 
Organization  Vertification/ 
Reverification,"  has  been  used  to  verify 
the  continued  eligibility  of  the  religious 
organizations  identified  as  ecclesiastical 
endorsing  agencies. 

Dated:  September  23.  2002. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  02-24543  Filed  »-26-02;  8:45  am] 
BUJNO  COM  S001-««-«l 


DEPARTMENT  OF  DEFENSE 

Office  of  ttte  Secretary 

Masting  of  ttM  Advisory  Panel  to 
Assess  the  CapabUMss  for  Domestic 
Responss  to  Terrorist  Attacks 
Involving  Wsapons  of  Mass 
Dsstructlon 

AQENCY:  Department  of  Defense. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  simunary  agenda  for  the 
next  meeting  of  the  Panel  to  Assess  the 
Capabilities  for  Domestic  Response  to 
Terrorist  Attacks  Involving  Weapons  of 
Mass  Destruction.  Notice  of  this  meeting 
is  required  under  the  Federal  Advisory 
Committee  Act.  (Public  Law  92-463). 
DATES:  September  30,  2002. 
ADDRESSES:  The  Pentagon,  Washington, 
DC  20301,  Room  2E223 
FOR  FURTHER  INFORMATION  CONTACT: 
RAND  provides  information  about  this 
Panel  on  its  Web  site  at  http:// 
www.rand.  org/organization/nsrd/ 
terrpanel;  it  can  also  be  reached  at  (703) 
413-1100  extension  5321. 
SUPPLEMENTARY  INFORMATION: 

Proposed  Schedule  and  Agenda 

Panel  to  Assess  the  Capabilities  for 
Domestic  Response  to  Terrorist  Attacks 
Involving  Weapons  of  Mass  Destruction 
will  meet  from  8:30  a.m.  until  4  p.m.  on 
September  30,  2002.  Time  will  be 
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allocated  for  public  comments  by 
individuals  or  organizations  at  the  end 
of  the  meeting.  Public  comment 
presentations  wiU  be  limited  to  two 
minutes  each  and  must  be  provided  in 
writing  prior  to  the  meeting.  Mail 
written  presentations  and  requests  to 
register  to  attend  the  open  public 
session  to:  Nancy  Rizor.  RAND,  1200 
South  Hayes  Street,  Arlington,  VA 
22202-5050.  Public  seating  for  this 
meeting  is  limited,  and  is  available  on 
a  first-come,  first-served  basis. 


^H 

Dated:  September  20.  2002. 

^H 

Patricia  L.  Toppings, 

s  1 

OSD  Federal  Register  Liaison  Officer, 

Department  of  Defense. 

(FR  Doc.  02-24540  Filed  ^2&-02;  8:45  am) 

^M 

MLLMG  COOE  5001-0»-«l 

1 1 

DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

8  1 

Meeting  of  the  Defense  Policy  Board 
Advisory  Committee 

8  1 

AGENCY:  Department  of  Defense,  Defense 
Policy  Board  Advisory  Committee. 

^1 

action:  Notice. 

summary:  The  Defense  Policy  Board 
Advisory  Committee  will  meet  in  closed 
session  at  the  Pentagon  on  October  10 
from  1700-1930  and  October  11,  2002, 
from  0900  to  1800. 

The  piupose  of  the  meeting  is  to 
provide  the  Secretary  of  Defense, 
Deputy  Secretary  of  Defense  and  Under 
Secretary  of  Defense  for  Policy  with 
independent,  informed  advice  on  major 
matters  of  defense  policy.  The  Board 
will  hold  classified  discussions  on 
national  security  matters. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  No.  92-463,  as  amended  [5 
U.S.C.  App  II  (1982)1,  it  has  been 
determined  that  this  meeting  concerns 
matters  listed  in  5  U.S.C. 
552B(c)(l)(1982),  and  that  accordingly 
this  meeting  will  be  closed  to  the 
public. 


FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Ann  Hansen,  703-693-7034. 

Dated:  September  23,  2002. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  02-24542  Filed  9-26-02;  8:45  am] 

MLLMO  COOC  SOOI-OS-M 
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DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

Defense  Scier>ce  Board 

AGENCY:  Department  of  Defense. 
ACTION:  Notice  of  Advisory  Committee 
meeting. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Enduring  Freedom 
Lessons  Learned  will  meet  in  closed 
session  on  November  21-22,  2002,  in 
the  Pentagon,  Washington,  DC.  This 
Task  Force  will  review  current  activities 
of  Operation  Enduring  Freedom  to 
determine  both  near  and  longer-term 
technical  and  operational 
considerations  that  could  be  used  to 
improve  this  operation  and  future 
campaigns  initiated  in  the  War  Against 
Terrorism. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition,  Technology  & 
Logistics  on  scientific  and  technical 
matters  as  they  affect  the  perceived 
needs  of  the  Department  of  Defense.  At 
this  meeting,  the  Defense  Science  Board 
Task  Force  will  review  and  evaluate 
operational  policy  and  procedures, 
command  control,  intelligence,  combat 
support  activities,  weapon  performance, 
and  science  technology  requirements. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act. 
Pub.  L.  No.  92-463,  as  amended  (5 
U.S.C.  App.  n),  it  has  been  determined 
that  this  Defense  Science  Board  Task 
Force  meeting  concerns  matters  listed  in 
5  U.S.C.  552b(c){l)  and  that, 
accordingly,  this  meeting  will  be  closed 
to  the  public. 

Dated:  September  23.  2002. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  02-24541  Filed  9-26-02;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Proposed  Collection;  Comment 
Request 

AGENCY:  Department  of  the  Army.  DoD. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  Depeutment 
of  the  Army  announces  a  proposed 
public  information  collection  and  seeks 
public  comment  on  the  provisions 
thereof.  Comments  are  invited  on:  (a) 


Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed 
information  collection;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
information  collection  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

DATES:  Consideration  will  be  given  to  all 
comments  received  by  November  26, 
2002. 

ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
U.S.  Army  ROTC  Cadet  Command, 
ATTN:  ATCC-01  (Elaine  Krzanowski), 
55  Patch  Road,  Building  56,  Fort 
Monroe,  VA  23651-1052.  Consideration 
will  be  given  to  all  comments  received 
within  60  days  of  the  date  of  publication 
of  this  notice. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  this 
proposed  information  collection  or  to 
obtain  a  copy  of  the  proposal  and 
associated  collection  instruments, 
please  write  to  the  above  address,  or  call 
Department  of  the  Army  Reports 
Clearance  Officer  at  (703)  692-1451. 

Title:  U.S.  Army  ROTC  4- Year  College 
Scholarship  Application  (For  High 
School  Students)  CC  Form  114-R,  OMB 
Control  Number  0702-0073. 

Needs  and  Uses:  The  Army  ROTC 
Program  produces  approximately  80 
percent  of  the  newly  conmiissioned 
officers  for  the  U.S.  Army.  The  Army 
ROTC  scholarship  is  an  incentive  to 
attract  men  and  women  to  pursue 
educational  degrees  in  the  academic 
disciplines  required  by  the  Army.  The 
information  is  collected  aimually. 

Affected  Public:  Individuals  or 
Households. 

Annual  Burden  Hours:  15.760. 

Number  of  Respondents:  11,000. 

Responses  Per  Respondent:  1 . 

Average  Burden  Per  Response:  45 
minutes. 

Frequency:  Annually. 

SUPPLEMENTARY  INFORMATION:  The 
applications  are  available  to  high  school 
students.  Once  the  applications  for  U.S. 
Army  ROTC  4- Year  College  Scholarship 
Program  are  completed,  they  are 
submitted  to  Headquarters,  Cadet 
Command  for  review,  screening  and 
selection  of  scholarship  recipients.  The 


application  and  information  provide  the 
basis  for  the  scholarship  award. 

LuzD.  Ortiz, 

Army  Federal  Register  Liaison  Officer. 

[FR  Doc.  02-24534  Filed  9-26-02;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Department  of  ttte  Army 

Preparation  of  an  Environmental 
Impact  Statement  (EIS)  at  Foit  Lewis 
and  Yaldma  Training  Center, 
Wastiington 

agency:  Department  of  the  Army,  DoD. 
ACTION:  Notice  of  Intent. 

SUMMARY:  The  Department  of  the  Army 
is  updating  the  environmental  strategic 
planning  process  for  Fort  Lewis  and  the 
Yakima  Training  Center  (YTC), 
Washington.  While  this  planning 
process  encompasses  a  series  of 
individual  land  management  documents 
(some  for  each  installation  and  some  for 
both),  the  fundamental  focus  of  this 
effort  will  be  on  the  long-term 
sustainability  of  both  Fort  Lewis  and  the 
YTC.  The  Army  will  prepare  a 
comprehensive  EIS  in  accordance  with 
the  National  Environmental  Policy  Act 
(NEPA)  on  proposed  revisions  to  the 
strategic  planning  process;  and  the 
Army  will  use  public  input  to  ensure 
that  the  needs  of  the  installation  and  the 
svuToimding  communities  are  reflected 
in  the  final  strategic  plans.  This 
sustainability  planning  will  focus  on  the 
development  of  operational  procedures 
that  support  the  Army  mission  in  the 
present  without  compromising  the 
ability  to  accomplish  the  mission  in  the 
futiu«  and  without  limiting  local 
communities'  abilities  to  have  a 
productive  future.  Deliberate,  early 
planning,  adaptability  to  changing 
conditions,  and  thorough  coordination 
with  regional  stakeholders  is  essential  to 
address  the  magnitude  and  complexity 
of  the  challenges  inherent  in  the  Army's 
transformation  process.  The  EIS  will 
evaluate  the  potential  impacts  of 
alternative  Fort  Lewis  and  the  YTC 
operations,  and  appropriate  revisions 
will  be  made  in  the  installation  strategic 
planning  processes. 
ADDRESSES:  Questions  regarding  this 
proposal  or  written  comments  shoiUd  be 
forwarded  to:  Public  Works,  AFZH- 
PWE  MS  17  (Mr.  Palul  T.  Steucke,  Jr.), 
Box  339500.  Fort  Lewis,  WA  98433- 
9500. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Bill  Van  Hoesen,  Fort  Lewis  NEPA 
Coordinator  at  (253)  966-1780. 


SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Army  has  decided  to 
modernize  its  forces  through  a  process 
known  as  Army  Transformation.  As  an 
interim  step,  the  Army  will  establish  a 
force  that  will  use  new  weapons  and 
employ  new  doctrines  by  transforming 
existing  brigades  at  a  niunber  of 
installations.  Fort  Lewis  has  been 
chosen  as  one  of  those  installations,  and 
therefore,  proposes  to  develop  and 
adopt  an  environmental  planning 
process  that  will  ensure  that  Fort  Lewis' 
land  and  natural  resources  can  be 
sustained  into  the  foreseeable  future. 
Fort  Lewis  and  the  YTC  are  essential  to 
the  national  security  mission  of  the  U.S 
Army  Forces  Command  and  the  Special 
Operations  Command,  providing 
approximately  86,000  acres  and  323,000 
acres,  respectively,  for  training  areas 
and  ranges.  The  combined  assets  of 
these  two  installations  procedure 
combat  units  trained  and  ready  for 
deployment.  The  Army  has  be^un  the 
transformation  process.  Emerging 
security  challenges  of  the  21st  centiuy 
require  that  the  Army  transform.  Among 
these  challenges  is  the  need  to  balance 
risk  by  sustaining  the  Army's  readiness 
to  meet  the  Nation's  present  warfighting 
requirements,  field  and  station  interim 
forces  to  fill  current  capability  gaps,  and 
design  and  field  a  force  to  meet  future 
requirements.  Army  transformation  is  a 
continuous  process,  which  is  nested  as 
part  of  the  overall  DoD  transformation 
efforts.  As  part  of  these  efforts,  the  Army 
is  designing  the  Objective  Force,  a  force 
that  possesses  the  characteristic  of  being 
responsive,  deployable,  agile,  versatile, 
lethal,  survivable,  and  sustainable.  A 
supporting  effort  in  the  Army's 
Transformation  Campaign  is  the  near- 
term  effort  to  field  and  station  six 
Stryker  Brigade  Combat  teams  (SBCTs), 
a  force  that  is  forming  the  development 
of  the  Objective  Force.  SBCTs  are 
designed  as  a  land  component  part  of  a 
joint  team.  It  is  designed  to  enter  early 
in  a  theater  to  deter  out  potential 
adversaries.  If  that  deterrence  fails,  it  is 
a  force  that  is  more  lethal  and 
survivable  than  the  Army's  current  light 
infantry  forces,  and  as  a  member  of  that 
deployed  joint  or  coalition  force  will 
contribute  to  swiftly  defeat  that 
adversary.  With  transformation,  the 
army  is  developing  new  vehicles, 
weapons  systems  and  nimaerous  other 
technologies,  which  will  result  in 
qualitative  and  quantitative  changes  in 
the  impact  on/to  the  environment. 
Currently,  as  the  details  of  this  new 
force  are  framed,  much  is  unknown 
about  future  actions  and  resulting 
environmental  impacts.  To  address  such 
uncertainties,  a  more  sustainable 


approach  to  environmental  management 
is  envisioned,  one  that  can  adapt  to 
these  changes  by:  (1)  Identifying  issues 
early  in  the  decision  process,  (2) 
providing  for  a  responsive  feedback 
mechanism  to  decision  makers  and 
stakeholder,  (3)  determining  the 
carrying  capacity  of  the  land,  and  (4)  - 
ensuring  continuous  community  and 
stakeholder  involvement.  This  shift  in 
focus  toward  sustainability  must  be 
integrated  into  all  business  processes 
and  management  systems.  This  EIS  will 
assess  and  evaluate  the  environmental 
consequences  of  dtemative 
management  strategies  which  promote 
the  long-term  sustaiiunent  of  the 
training  mission;  natural,  cxiltural,  and 
environmental  resources;  and  the 
surrounding  community  and  region. 

The  EIS  will  evaluate  a  range  of 
reasonable  management  alternatives  and 
their  subsequent  environmental  effects, 
define  the  sustainability  issues  that 
should  frame  decision  making,  and 
provide  a  clear  comparison  among  the 
management  options.  While  short-range 
management  options  will  likely  support 
existing  planning  processes  or 
documents,  these  analyses  will  likely 
affect  long-range  sustainability  goals, 
objectives,  and  management  systems. 
The  results  of  these  analyses  will  be 
incorporated  into  revised  management 
dociunents  and  installation  policies. 
During  the  scoping  process,  the  public 
is  asked  to  define  significant 
sustainability  issues  and  a  range  of 
alternative  approaches  to  deal  with 
those  issues  and  establish  long-term 
installation  sustainability. 

Potential  significant  issues,  in 
addition  to  those  defined  by  the  public, 
will  include  air  quality,  water  quality, 
cultiiral  resources,  sensitive  species  and 
habitats,  soil  erosion,  and  noise. 

Scoping  Process:  Comments  received 
through  this  notice  will  assist  the  Army 
in  framing  alternative  courses  of  action 
at  Fort  Lewis  and  the  YTC,  identifying 
potential  impacts  on  the  quality  of  the 
human  and  natural  environment,  and 
selecting  long-range  sustainable 
management  of  these  installations. 
Individuals  and  organizations  are 
invited  to  participate  in  scoping 
meetings  to  be  held  in  the  vicinity  of 
Fort  Lewis  and  the  Yakima  Training 
Center  in  the  fall  of  2002.  Notification 
of  actual  times  and  locations  will  be 
announced  in  local  newspapers  and 
other  media.  These  meetings  will 
provide  the  opportxmity  for  the  public 
to  participate  in  the  EIS  and  assist  the 
Army  in  establishing  the  scope  of  the 
study.  The  following  issues  have 
already  been  identified  for  inclusion  in 
the  EIS:  (1)  Managing,  with  the  goal  of 
maintaining  healthy  species,  many  that 
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vary  in  life  histories,  habitat  needs,  and 
response  to  training  and  other  land  uses; 
(2)  Unknown  effects  of  new  equipment 
and  training  patterns  and  intensities  on 
environmental  resources;  (3)  Setting 
allowable  training  levels  when  only 
limited  biological  information  is 
available  on  many  resources;  (4) 
Insufficient  information  on  threshold 
levels  and  the  relationship  to 
management  measures;  (5)  The  need  to 
coordinate  management  of  many  species 
and  habitats  with  the  state;  (6) 
Regulations  that  are  becoming 
increasingly  complex,  costly  and 
difficult  to  understand. 

If  individuals  or  organizations  are 
unable  to  attend  the  scheduled  scoping 
meetings^  they  may  participate  by 
sending  written  questions  and 
comments  to  the  address  above  no  later 
than  30  days  following  the  public 
scoping  meetings.  A  mailing  list  has 
been  prepared  for  public  scoping  and 
review  throughout  the  EIS  process.  This 
list  includes  local,  state,  and  Federal 
agencies  with  jurisdictions  or  other 
interests  in  the  project.  In  addition,  the 
mailing  list  includes  all  adjacent 
property  owners,  affected  municipalities 
and  other  interested  parties  such  as 
conservation  organizations.  Anyone 
wishing  to  be  on  the  mailing  list  can 
contact  the  person  identified  above. 

Dated:  September  20,  2002. 
Raymond  J.  Fatz, 

Deputy  Assistant  Secretary  of  the  Army 
(Environment,  Safety  and  Occupationat 
Health)  OASA  (IB-E). 

(FR  Doc.  02-24573  Filed  9-26-02;  8:45  am] 
BILLING  CO0E3n(M)fr-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Availability  of  Non-Exclusive, 
Exclusive  Ucenae  or  Partially 
Exclusive  Licensing  of  U.S.  Patent 
Concerning  Enzyme-Catalyzed 
Modifications  of  Macromolecules  In 
Organic  Solvents 

agency:  Department  of  the  Army,  DoD. 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  37b  CFR 
404.6,  announcement  is  made  of  the 
availability  for  licensing  of  U.S.  Patent 
No.  US  6,448,050  Bl  entitled  "Enzyme- 
Catalyzed  Modification  of 
Macromolecules  in  Organic  Solvents" 
issued  September  10,  2002.  This  patent 
has  been  assigned  to  the  United  States 
Government  as  represented  by  the 
Secretary  of  the  Army. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  Rosenkrans  at  U.S.  Army  Soldier 


and  Biological  Chemical  Command, 
Kansas  Street,  Natick,  MA  01760, 
Phone;  (508)  233-4928  or  E-mail: 
Robert.Rosenkrans@natick.army.mil. 
SUPPLEMENTARY  INFORMATION:  Any 
license  granted  shall  comply  with  35 
U.S.C.  209  and  37  CFR  part  404. 

Luz  D.  Ortiz, 

Army  Federal  Register  Liaison  Officer. 

[FR  Doc.  02-24532  Filed  9-26-02;  8:45  ain) 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Availability  of  U.S.  Patent  and  U.S. 
Patent  Applications  for  Non-Exclusive, 
Exclusive,  or  Partially  Exciushre 
Licensing  for  Hand-Held  Temperature 
Programmable  Modular  Gas 
Chromatograph,  Biological 
Classification  System,  and  Injection 
Valves 

AGENCY:  Department  of  the  Army,  DoD. 
ACTION:  Notice  of  availability. 

SUMMARY:  In  accordance  with  35  U.S.C. 
209  and  37  CFR  part  404  announcement 
is  made  of  the  availability  for  licensing 
of  the  U.S.  Patent  Applications  and  U.S. 
Patent  for  non-exclusive,  exclusive,  or 
partially  exclusive  licensing  listed  in 
under  SUPPLEMENTARY  INFORMATION.  The 
inventions  listed  have  been  assigned  to 
the  United  States  Government  as 
represented  by  the  Secretary  of  the 
Army,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  Biffoni,  Intellectual  Property 
Attorney,  U.S.  Army  Soldier  and 
Biological  Chemical  Command,  ATTN: 
AMSSB-CC  (Bldg.  E4435),  Aberdeen 
Proving  Ground,  MD  21010-5424, 
Phone:  (410)  436-1158;  FAX:  410-436- 
2534  or  E-mail: 
John.Biffoni@sbccom.apgea.army.mil. 

SUPPLEMENTARY  INFORMATION: 

1.  r/tie;  "Hand-Held  Temperature 
Programmable  Modular  Gas 
Chromatograph. ' ' 

Description: The  present  invention 
relates  to  a  gas  chromatograph  system  of 
reduced  size,  weight  and  low  power 
consumption  for  hand-held  field 
applications.  More  particularly,  to  a 
modular  gas  chromatography  system, 
which  is  capable  of  being  interfaced 
with  other  portable  analjrzers. 

Patent  Number  5,856,616. 

Issue  Date:  January  5, 1999. 

2.  Titie:  "Biological  Classification 
System." 

Description:  The  present  invention 
relates  to  a  hand-held  chemical  vapor 
detector  for  detecting  biological 


substances  in  an  indoor  and  outdoor 
setting.  More  specifically,  the  invention 
relates  to  a  plasma  chromatograph  (PC) 
vapor  detector  that  is  interfaced  to  a  . 
biological  sample  processing  and 
transfer  introduction  system. 

Patent  Application  Number:  10/ 
205,356. 

Filed:  07/25/2002. 

3.  Title:  "Ejection  Valves." 

Description:  The  present  invention 
relates  generally  to  the  field  of  valves 
and,  in  particular,  to  an  alternative 
method  for  injecting  sample  fluids  into 
chromatography  columns. 

Patent  Application  Number:  Not  yet 
assigned. 

Filed:  09/11/02. 

Luz  D.  Ortiz, 

Army  Federal  Register  Liaison  Officer. 
[FRDoc.  02-24531  Filed  9-26-02;  8:45  am] 
BILUNG  CODE  3710-Oe-H 


DEPARTMENT  OF  DEFENSE 

Department  of  ttie  Army 

Privacy  Act  of  1 974;  System  of 
Records 

AGENCY:  Department  of  the  Army,  DoD. 
ACTION:  Notice  to  Delete  and  Amend 
Systems  of  Records. 

SUMMARY:  The  Department  of  the  Army 
is  deleting  and  amending  systems  of 
records  notices  in  its  existing  inventory 
of  records  systems  subject  to  the  Privacy 
Act  of  1974,  (5  U.S.C.  552a),  as 
amended. 

DATES:  This  proposed  action  will  be 
effective  without  further  notice  on 
October  28,  2002  unless  comments  are 
received  which  result  in  a  contrary 
determination. 

ADDRESSES:  Freedom  of  Information/ 
Privacy  Act  Division,  U.S.  Army 
Records  Management  and 
Declassification  Agency,  ATTN:  TAPC- 
FOIA/PA,  7798  Cissna  Road,  Suite  205, 
Springfield,  VA  22153-3166. 
FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Rose  Marie  Christensen  at  (703)  806- 
5698  or  DSN  656-5698  or  Ms.  Janice 
Thornton  at  (703)  806-7138  or  DSN 
656-7138. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Army  systems  of 
records  notices  subject  to  the  Privacy 
Act  of  1974,  (5  U.S.C.  552a),  as 
amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  specific  changes  to  the  records 
system  being  amended  are  set  forth 
below  followed  by  the  notice,  as 
amended,  published  in  its  entirety.  The 


Federal  Register / Vol.  67,  No.  188 /Friday,  September  27,  2002 /Notices 


61079 


proposed  amendments  are  not  within 
the  purview  of  subsection  (r)  of  the 
Privacy  Act  of  1974,  (5  U.S.C.  552a),  as 
amended,  which  requires  the 
submission  of  a  new  or  altered  system 
report. 

Dated:  September  19.  2002. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

DELETION 

A02ia-7b  TAPC 

SYSTEM  NAME: 

Commercial  Solicitation  Ban  Lists 
(May  11, 1998, 63  FR  25840). 

REASON: 

Corporations,  partnerships,  sole 
proprietorships,  professional  groups, 
businesses,  whether  incorporated  or 
unincorporated,  and  other  commercial 
entities  are  not  "individuals"  subject  to 
the  Privacy  Act.  Therefore,  this  system 
of  records  is  being  deleted  from  the 
Department  of  the  Army's  inventory  of 
Privacy  Act  systems  of  records  notices. 

Amendments 

The  Preamble  to  the  Department  of 
the  Army's  Compilation  of  Privacy  Act 
systems  of  records  notices  is  being 
amended  by  replacing  paragraphs  three 
and  four  with  the  following: 

FOR  FURTHER  ASSISTANCE: 

Any  questions  should  be  addressed  to 
the  Freedom  of  Information/Privacy  Act 
Division,  U.S.  Army  Records 
Management  and  Declassification 
Agency,  ATTN:  TAPC-FOIA/PA,  7798 
Cissna  Road,  Suite  205,  Springfield,  VA 
22153-3166. 

POINTS  OF  CONTACT: 

Mrs.  Rose  Marie  Christensen  at  (703) 
806-5698  or  DSN  656-5698  or  Ms. 
Janice  Thornton  at  (703)  806-7138  or 
DSN  656-7138. 


A0e9O-990-2  ASA(M&RA) 

SYSTEM  NAME: 

Volimtary  Leave  Transfer  Program 
Records  (July  13,  2000,  65  FR  43300). 

CHANGES: 
SYSTEM  IDENTIFIER: 

Delete  entry  and  replace  with 
"A0690-990-2  SAMR  ". 


A0690-990-2  SAMR 
SYSTEM  NAME: 

Volimtary  Leave  Transfer  Program 
Records. 


SYSTEM  LOCATION: 

Records  on  current  Federal  employees 
are  maintained  by  the  local  Civilian 
Personnel  Advisory  Centers  at  each 
installation.  Official  mailing  addresses 
are  published  as  an  appenc^  to  the 
Army's  compilation  of  systems  of 
records  notices. 

CATEGORIES  OF  INMVIOUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  have  volimteered  to 
participate  in  the  voluntary  leave 
transfer  program  as  either  a  donor  or  a 
recipient. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Leave  recipient  records  contain  the 
individual's  name,  organization,  office 
telephone  number,  Social  Security 
Number,  position  title,  grade,  pay  level, 
leave  balances,  number  of  hours 
requested,  brief  description  of  the 
medical  or  personal  hardship  which 
qualifies  the  individual  for  inclusion  in 
the  program,  and  the  status  of  that 
hardship. 

The  file  may  also  contain  medical  or 
physician  certifications  and  agency 
approvals  or  denials. 

Donor  records  include  the 
individual's  name,  organization,  office 
telephone  number.  Social  Security 
Nimiber,  position  title,  grade,  and  pay 
level,  leave  balances,  number  of  hours 
donated  and  the  name  of  the  designated 
recipient. 

AUTHORHY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  6331  et  seq.,  Leave;  10  U.S.C. 
3013,  Secretary  of  the  Army;  Army 
Regulation  690-990-2,  Hours  of  Duty, 
Pay  and  Leave  Annotated;  5  CFR  part 
630;  and  E.O.  9397  (SSN). 

PURP0SE(8): 

The  file  is  used  in  managing  the 
Army's  Voluntary  Leave  Transfer 
Program.  The  recipient's  name,  position 
data,  organization,  and  a  brief  hardship 
description  are  published  internally  for 
passive  solicitation  purposes.  The 
Social  Security  Number  is  sought  to 
effectuate  the  transfer  of  leave  from  the 
donor's  accoimt  to  the  recipient's 
account. 

ROUTINE  USES  OF  RECORDS  MAINTAINEO  IN  THE 
SYSTEM,  mCLUDINQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  tmder  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

To  the  Department  of  Labor  in 
connection  with  a  claim  filed  by  an 
employee  for  compensation  due  to  a  job- 
connected  injury  or  illness 


Where  leave  donor  and  leave 
recipient  are  employed  by  different 
Federal  agencies,  to  the  personnel  and 
pay  offices  of  the  Federal  agency 
involved  to  effectuate  the  leave  transfer. 

The  DoD  "Blanket  Routine  Uses"  set 
forth  at  the  beginning  of  Army's 
compilation  of  systems  of  records 
notices  also  apply  to  this  system. 

POUOES  AND  PRACTICES  FOR  STORINO, 
RETRIEVING,  ACCESSING,  RETAMING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  in  file  folders  and  electronic 
media  storage. 

RETRIEVABILITY: 

By  surname  or  Social  Security 
Number. 

SAFEGUARDS: 

Records  are  accessed  by  custodian  of 
the  records  or  by  persons  responsible  for 
servicing  the  record  system  in 
performance  of  their  official  duties. 
Records  are  stored  in  locked  cabinets  or 
rooms  and  are  controlled  by  personnel 
screening  and  computer  software. 

RETENTION  AND  DISPOSAL: 

Disposition  pending  (until  NARA 
disposition  is  approved,  treat  as 
permanent). 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director  of  Civilian  Personnel, 
Assistant  Secretary  of  the  Army, 
Manpower  and  Reserve  Affairs  Policy 
and  Program  Development,  200  Stovall 
Street,  Alexandria,  VA  22332--0300. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the 
Assistant  Secretary  of  the  Army, 
Manpower  and  Reserve  Affairs  Policy 
and  Program  Development,  200  Stovall 
Street,  Alexandria,  VA  22332-0300. 

For  verification  purposes,  the 
individual  should  provide  full  name, 
current  address,  and  Social  Security 
Number  and  the  request  must  be  signed. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the 
Assistant  Secretary  of  the  Army, 
Manpower  and  Reserve  Affairs  Policy 
and  Program  Development,  200  Stovall  - 
Street,  Alexandria,  VA  22332-0300. 

For  verification  purposes,  the 
individual  should  provide  full  name, 
current  address,  and  Social  Security 
Number  and  the  request  must  be  signed. 
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CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records^  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  contained  in  Army  Regulation  340- 
21;  32  CFR  part  505;  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Information  is  provided  primarily  by 
the  record  subject;  however,  some  data 
may  be  obtained  from  persoimel  and 
leave  records. 

EXEMPTIONS  CLAMED  FOR  THE  SVSTEM: 

None.  I 

(FR  Doc.  02-24396  Filed  &-26-02;  8:45  am] 
BIUJNG  CODE  S001-08-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Arniy;  Corps  of 
Engineers  i 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement  for 
ttie  Florida  Bay/Florida  Keys  Integrated 
Feasibility  Study 

agency:  Department  of  the  Army.  U.S. 
Army  Corps  of  Engineers,  DoD. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  U.S.  Army  Corps  of 
Engineers  (Corps).  Jacksonville  District, 
intends  to  prepare  a  Draft 
Environmental  Impact  Statement  (DEIS) 
for  Florida  Bay/Florida  Keys  Integrated 
Feasibility  Study.  The  study  is  a 
cooperative  effort  between  the  Corps 
and  the  South  Florida  Water 
Management  District  (SFWMD),  which 
is  a  cooperating  agency  for  this  DEIS. 
One  of  the  recommendations  of  the  final 
report  of  the  Central  &  South  Florida 
(C&SF)  Comprehensive  Review  Study 
(Restudy)  was  the  implementation  of  the 
Florida  Bay/Florida  Keys  Integrated 
Feasibility  Study.  This  study  is 
intended  to  develop  a  comprehensive 
watershed  plan,  which  identifies 
structural  and/ or  operational 
modifications  upstream  of  Florida  Bay 
and  to  improve  water  quality  in  Florida 
Bay  and  Florida  Keys.  This  study  is  a 
component  of  the  Comprehensive 
Everglades  Restoration  Plan  (CERP),  a 
multi-year  effort  to  restore  the  greater 
Everglades  ecosystem  while  providing 
water  supply  and  other  water-related 
benefits  to  South  Florida  over  many 
decades. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Brad  Tarr,  U.S.  Army  Corps  of 
Engineers,  Planning  Division. 
Environmental  Branch,  P.O.  Box  4970, 
Jacksonville,  FL,  32232-0019,  by  email 
bradley.a.tarr@usace.army.mil,  or  by 
telephone  at  904-232-3592. 


SUPPLEMENTARY  INFORMATION: 

a.  Authorization:  The  authority  for 
this  project  is  contained  in  Section 
601{c)(x)  of  the  Water  Resources 
Development  Act  (WRDA)  2000.  The 
"Design  Agreement  between  the 
Department  of  the  Army  and  the 
SFWMD  for  the  Design  of  Elements  of 
the  Comprehensive  Plan  for  the 
Everglades  and  South  Florida  Ecosystem 
Restoration  Project"  contains  additional 
guidance. 

b.  Study  Area:  Florida  Bay  and  the 
Florida  Keys  are  located  in  southern 
Dade  and  Monroe  Counties.  These  areas 
are  the  receiving  bodies  of  water 
released  from  the  everglades  through 
both  Shark  River  and  Taylor  sloughs. 
The  Study  area  extends  from  the 
western  edge  of  Florida  Bay  out  beyond 
the  reef  tract  and  south  to  Key  West. 
The  Northern  Limits  are  wetlands  above 
the  coastal  lakes  on  the  northern  edge  of 
Florida  Bay. 

c.  Project  Scope:  The  Restudy 
recommended  conducting  a  feasibility 
study  to  comprehensively  examine  the 
Florida  Bay  and  Florida  Keys  marine 
habitats  and  environmental  conditions, 
along  with  the  actions  and  land  uses 
upstream,  to  determine  the 
modifications  necessary  to  successfully 
restore  water  quality  and  ecological 
conditions  to  the  region. 

The  study  will  evaluate  alternatives 
based  on  their  ability  to  improve  water 
deliveries  to  the  natural  system,  protect 
and  conserve  water  resources,  improve 
water  quality,  protect  or  restore  fish  and 
wildlife  and  their  associated  habitat, 
restore  and  manage  wetland  and 
associated  upland  ecosystems,  sustain  _ 
economic  and  natural  resources,  and 
other  performance  criteria  being 
developed  by  the  Project  Delivery  Team. 

d.  Preliminary  Alternatives: 
Additional  alternatives  will  be  drafted 
which  may  be  revised  pending  model 
results  and  public  feedback.  These 
alternatives  will  provide  operational 
targets  to  upstream  modifications,  as 
well  as,  potential  structural  changes  and 
wetland  or  flow  restoration. 

The  Environmental  Impact  Statement 
(EIS)  will  include  an  evaluation  of 
adverse  environment&l  impacts, 
including  but  not  limited  to,  water 
quality,  socio-economic,  archeological 
and  biological.  In  addition  to  adverse 
impacts,  the  evaluation  will  also  focus 
on  how  well  the  plans  perform  with 
regard  to  specific  performance 
measures. 

e.  Issues:  The  EIS  will  address  the 
impacts  concerning  freshwater  flow  into 
Florida  Bay  horn  both  Shark  River  and 
Taylor  sloughs;  and  water  quality, 
particularly  in  the  receiving  waters  of 
Florida  Bay  and  the  reef  tract. 


The  EIS  will  also  address  other 
environmental  issues  including:  Impacts 
to  the  estuaries;  flood  protection; 
aesthetics  and  recreation;  fish  and 
wildlife  resources,  including  protected 
species;  cultiual  resources;  and  other 
impacts  identified  through  scoping, 
public  involvement,  and  interagency 
coordination. 

f.  Scoping:  A  scoping  letter  and  public 
workshops  will  be  used  to  invite 
comments  on  alternatives  and  issues 
from  Federal,  State,  and  local  agencies, 
affected  Indian  tribes,  and  other 
interested  private  organizations  and 
individuals.  The  next  public  workshops 
are  scheduled  for  October  8,  2002,  at  the 
Marathon  Government  Center,  on  2798 
Overseas  Highway,  Marathon,  Florida; 
and  on  October  9,  2002  at  the  Key  Largo 
Civil  Club,  on  209  Ocean  Bay  Drive,  Key 
Largo,  Florida.  The  meetings  will  begin 
at  7  p.m.  and  continue  to  9  p.m. 

Other  public  meetings  will  be  held 
over  the  course  of  the  study;  the  exact 
location,  dates,  and  times  will  be 
annoimced  in  public  notices  and  local 
newspapers. 

g.  DEIS  Preparation:  The  DEIS  is 
currently  scheduled  for  publication  in 
January  2005. 

Dated:  September  10.  2002. 
James  C.  Duck, 
Chief,  Planning  Division. 
|FR  Doc.  02-24533  Filed  9-26-02:  8:45  am] 
BILLING  CODE  3710-AJ-4a 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Availability  of  Government 
Owned  Inventions;  Available  for 
Licensing 

agency:  Department  of  the  Navy,  DOD. 
ACTION:  Notice. 

SUMMARY:  The  inventions  listed  below 
are  assigned  to  the  United  States 
Government  as  represented  by  the 
Secretary  of  the  Navy  and  are  available 
for  licensing  by  the  Department  of  the 
Navy. 

The  followring  inventions  are  available 
for  licensing: 

U.S.  Patent  Application  Serial  No.(s) 
10/209,268;  10/209.265;  10/209,266;    * 
and  10/209,267,  entitled  "A  Nofoam 
System  for  testing  a  foam  delivery    . 
system  on  a  vehicle".  Navy  Case  No.(s) 
83,826;  84,013;  84,014;  and  84,015. 

ADDRESSES:  Requests  for  copies  of  the 
patent  application  cited  should  be 
directed  to  the  Naval  Research 
Laboratory,  Code  3008.2, 4555  Overlook 
Ave,  SW.,  Washington.  DC  20375-5320 
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and  must  include  the  Navy  Case 
number. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Richard  H.  Rein,  Head,  Technology 
Transfer  Office,  NRL,  Code  1004,  4555 
Overlook  Ave,  SW.,  Washington,  DC 
20375-5320,  telephone  (202)  767-7230. 

(Authority:  35  U.S.C.  207,  37  CFR  part 
404.) 

Dated:  September  18.  2002. 
R.E.  Vincent  D, 

Lieutenant  Commander,  Judge  Advocate 
General's  Corps,  U.S.  Navy,  Federal  Register 
Liaison  Officer. 

[FR  Doc.  02-24583  Filed  9-26-02;  8:45  am] 
BILUNG  CODE  3810-FF-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Meeting  of  the  Board  of  Visitors  of 
Marine  Corps  Unhmvlty 

agency:  Department  of  the  Navy,  DOD. 
ACTION:  Notice  of  open  meeting.. 

SUMMARY:  The  Board  of  Visitors  of  the 
Marine  Corps  University  (BOV  MCU) 
will  meet  to  review,  develop  and 
provide  recommendations  on  all  aspects 
of  the  academic  and  administrative 
policies  of  the  University;  examine  all 
aspects  of  professional  military 
education  operations;  and  provide  such 
oversight  and  advice  as  is  necessary  to 
facilitate  high  educational  standards 
and  cost  effective  operations.  The  Board 
will  be  meeting  the  new  President, 
MCU,  and  reviewing  the  fiscal  plan  for 
next  year,  the  University's  Institutional 
Research  program,  the  status  of  the 
School  of  Strategic  Warfighting's  pursuit 
of  degree  granting  authority,  and 
reviewing  the  University's  curriculum 
mapping  initiative.  All  sessions  of  the 
meeting  will  be  open  to  the  public. 

DATES:  The  meeting  will  be  held  on 
Monday,  October  28,  2002,  from  8  a.m. 
to  4  p.m.  and  on  Tuesday,  October  29, 
2002,  from  8  a.m.  to  12  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Marine  Corps  University  General 
Alfred  M.  Gray  Research  Center,  Rooms 
164-166,  2040  Broadway  Street, 
Quantico,  VA  22134. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Jerre  Wilson,  Executive  Secretary, 
Marine  Corps  University  Board  of 
Visitors,  2076  South  Street,  Quantico. 
VA  22134,  telephone  number  (703)  784- 
6917. 


Dated:  September  18.  2002. 
ILE.  Vincent  n, 

Lieutenant  Commander,  Judge  Advocate 
General's  Corps,  U.S.  Navy,  Federal  Register 
Liaison  Officer. 

[FR  Doc.  02-24582  Filed  9-26-02;  8:45  am) 
BtLUNQ  CODE  aaiO-FF-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Intent  To  Grant  Exclusive 
Patent  License;  Jen^r.  "Vincent"  Gau 

agency:  Department  of  the  Navy,  DOD. 
ACTION:  Notice. 

SUMMARY:  The  Department  of  the  Navy 
hereby  gives  notice  of  it's  intent  to  gr£it 
to  Jen-Jr.  "Vincent"  Gau,  a  revocable, 
nonassignable,  exclusive  license  in  the 
United  States  to  practice  the 
Government-owned  invention  described 
in  U.S.  Patent  Application  No.  09/ 
848,727  entitled  "A  Biological 
Identification  System  with  Integrated 
Sensor  Chip". 

DATES:  Anyone  wishing  to  object  to  the 
granting  of  this  license  has  (15)  days 
from  the  date  of  this  notice  to  file 
written  objections  along  with 
supporting  evidence,  if  any. 

ADDRESSES:  Written  objections  are  to  be 
filed  with  the  Office  of  Patent  Counsel, 
Space  and  Naval  Warfare  Systems 
Center,  Code  20012,  53510  Silvergate 
Ave.,  Room  103,  San  Diego,  CA  92152- 
5765. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
James  A.  Ward,  Space  and  Naval 
Warfare  Systems  Center,  Code  20012, 
53510  Silvergate  Ave.,  Room  103,  San 
Diego,  CA  92152-5765,  telephone  (619) 
553-3823. 

(Authority:  35  U.S.C.  207.-37  CFR  part  404.) 

Dated:  September  18,  2002. 
R.E.  Vincent  II, 

Lieutenant  Commander,  Judge  Advocate 
General's  Corps,  U.S.  Navy,  Federal  Register 
Liaison  Officer. 

(FR  Doc.  02-24581  Filed  9-26-02;  8:45  am] 
BHJJNO  CODE  M10-FF-« 


DEPARTMENT  OF  DEFENSE 

Department  of  ttie  Navy 

Notice  of  Intent  to  Grant  Exclusive 
Patent  License;  JR  TfuMnas 
intemational,  Inc. 

AGENCY:  Department  of  the  Navy,  DOD. 
ACTION:  Notice. 

SUMMARY:  The  Department  of  the  Navy 
hereby  gives  notice  of  its  intent  to  grant 


to  JR  Thomas  Intemational,  Inc.,  a 
revocable,  nonassignable,  exclusive 
license  to  practice  in  the  United  States, 
the  Government-owned  invention 
described  in  U.S.  Patent  Application 
Serial  No.(s)  10/209.265;  10/209.266; 
10/209,267;  10/209,268,  entitled  "A 
Nofoam  System  for  testing  a  foam 
delivery  system  on  a  vehicle",  filed  July 
30,  2002,  Navy  Case  No.(s)  83,826; 
84,013:  84,014:  and  84,015. 
DATES:  Anyone  wishing  to  object  to  the 
granting  of  this  license  has  (15)  days 
iwm  the  date  of  this  notice  to  file 
written  objections  along  with 
supporting  evidence,  if  any. 
ADDRESSES:  Written  objections  are  to  be 
filed  with  the  Office  of  Naval  Research. 
ONR  OOCC,  Ballston  Tower  One,  800 
North  Quiricy  St.,  Arlington,  VA  22217- 
5660. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
A.  David  Spevack.  Supervisory 
Associate  Counsel,  Intellectual  Property, 
Office  of  Naval  Research.  ONR  OOCC, 
Ballston  Tower  One,  800  North  Quincy 
St.,  Ariington.  VA  22217-5660. 
telephone  (703)  696-4007,  E-Mail: 
spevacd@onr.navy.mil  or  fax  (703)  696- 
6909. 

(Authority:  35  U.S.C.  207,  37  CFR  part 
404.) 

Dated:  September  18,  2002. 
R.E.  Vincent  II. 

Lieutenant  Commander,  Judge  Advocate 
General's  Corps,  U.S.  Navy,  Federal  Register 
Liaison  Officer. 

4FR  Doc.  02-24584  Filed  9-26-02:  8:45  am] 
BNJJNQ  COM  ni»-PF-P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Sits- 
Specific  Advisory  Board,  Oak  Ridge 
Reservation 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB).  Oak  Ridge.  The 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  86  Stat.  770)  requires  that 
public  notice  of  these  meeting  be 
announced  in  the  Federal  Register. 
DATES:  Wednesday,  October  9,  2002,  6 
p.m.-9:30  p.m. 

ADDRESSES:  DOE  Information  Center. 
475  Oak  Ridge  Turnpike.  Oak  Ridge. 
TN. 

FOR  FURTHER  INFORMATION  CONTACT:  Pat 
Halsey,  Federal  Coordinator. 
Department  of  Energy  Oak  Ridge 
Operations  Office,  P.O.  Box  2001,  EM- 
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90,  Oak  Ridge,  TN  37831.  Phone  (865) 
57fr-4025;  Fax  (865)  576-5333  or  e-mail: 
halseypj@oro.  doe.gov. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board: 

The  purpose  of  the  Board  is  to  make 
recommendations  to  DOE  and  its 
regulators  in  the  areas  of  environmental 
restoration,  waste  management,  and 
related  activities. 

Tentative  Agenda: 

•  Review  Draft  Recommendations 

•  Reports  from  the  Environmental 
Restoration,  Stewardship,  and  Waste 
Management  Committees 

•  Discuss  2nd  Reading  of  Proposed 
By-law  Change     | 

•  Review  ESD  (Explanation  of 
Significant  Difference)  Fact  Sheet 

•  Public  Comment  Period 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Pat  Hcilsey  at  the  address  or 
telephone  number  listed  above. 
Requests  must  be  received  five  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The  Deputy 
Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
vyishing  to  make  public  comment  will 
be  provided  a  maximum  of  five  minutes 
to  present  their  comments.  This  Federal 
Register  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  date 
due  to  programmatic  issues  that  had  to 
be  resolved  prior  to  the  meeting  date. 

Minutes:  Minutes  of  this  meeting  will 
be  available  for  public  review  and 
copying  at  the  Department  of  Energy's 
Information  Center  at  475  Oak  Ridge 
Turnpike.  Oak  Ridge,  TN  between  8 
a.m.  and  5  p.m.  Monday  through  Friday, 
or  by  writing  to  Pat  Halsey,  Department 
of  Energy  Oak  Ridge  Operations  Office, 
P.O.  Box  2001,  EM-90,  Oak  Ridge,  TN 
37831,  or  by  calling  her  at  (865)  576- 
4025. 

Issued  at  Washington,  DC,  on  September 
23.  2002. 
Belinda  G.  Hood. 

Acting  Deputy  Advisory  Committee 
Management  Officer. 

(FR  Doc.  02-24597  Filed  9-26-02;  8:45  am) 
BtLLMG  COOE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Paducah,  KY 

agency:  Department  of  Energy  (DOE). 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB).  Paducah.  The 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  86  Stat.  770)  requires  that 
public  notice  of  these  meetings  be 
announced  in  the  Federal  Register. 
DATES:  Tuesday,  October  15,  2002,  5:30 
p.m.-9  p.m. 

ADDRESSES:  111  Memorial  Drive, 
Barkley  Centre,  Paducah,  Kentucky. 
FOR  FURTHER  INFORMATION  CONTACT:  W. 
Don  Seaborg,  Deputy  Designated 
Federal  Officer,  Department  of  Energy 
Paducah  Site  Office,  Post  Office  Box 
1410,  MS-103,  Paducah.  Kentucky 
42001,(270)441-6806. 
SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  Board:  The  purpose  of  the  Board  is 
to  make  recommendations  to  DOE  and 
its  regulators  in  the  areas  of 
environmental  restoration  and  waste 
management  activities. 

Tentative  Agenda  - 

5:30  p.m. 

Informal  Discussion 
6  p.m. 

Call  to  Order;  Introductions;  Approve 
September  Minutes;  Review  Agenda 
6:10  p.m. 

DDFO's  Comments 

•  Budget  Update 

•  ES  &  H  Issues 

•  EM  Project  Updates 

•  CAB  Recommendation  Status 

•  Other 
6:30  p.m. 

Ex-officio  Comments 
6:40  p.m. 

Public  Comments  and  Questions 
6:50  p.m. 

Review  of  Action  Items 
7:05  p.m. 

Break 
7:15  p.m. 

Presentation 

•  Water  Policy  Box 
7:45  p.m. 

Public  Comments  and  Questions 
7:55  p.m. 
Task  Force  and  Subcommittee  Reports 

•  Water  Task  Force 

•  Waste  Operations  Task  Force 

•  Long  Range  Strategy/Stewardship 

•  Community  Concerns 

•  Public  Involvement/Membership 
8:25  p.m. 

Administrative  Issues 

•  October  Chair's  Meeting 


•  Review  of  Workplan 

•  Review  of  Next  Agenda 

•  Federal  Coordinator  Comments 

•  Final  Comments 
9  p.m. 

Adjourn 

Copies  of  the  final  agenda  will  be 
available  at  the  meeting. 

Public  Participation:  The  meeting  is    ■ 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  David  DoUins  at  the  address 
listed  above  or  by  telephone  at  (270) 
441-6819.  Requests  jnust  be  received 
five  days  prior  to  the  meeting  and 
reasonable  provision  will  be  made  to 
include  the  presentation  in  the  agenda. 
The  Deputy  Designated  Federal  Officer 
is  empowered  to  conduct  the  meeting  in 
a  fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  five  minutes 
to  present  their  comments  as  the  first 
item  of  the  meeting  agenda. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room.  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585  between  9 
a.m.  and  4  p.m.,  Monday-Friday,  except 
Federal  holidays.  Minutes  will  also  be 
available  at  the  Department  of  Energy's 
Environmental  Information  Center  and 
Reading  Room  at  115  Memorial  Drive, 
Barkley  Centre,  Paducah,  Kentucky 
between  8  a.m.  and  5  p.m.  on  Monday 
thru  Friday  or  by  writing  to  David 
DoUins,  Department  of  Energy  Paducah 
Site  Office,  Post  Office  Box  1410,  MS- 
103,  Paducah,  Kentucky  42001  or  by 
calling  him  at  (270)  441-6819. 

Issued  at  Washington,  DC  on  September 
23,  2002. 
Belinda  G.  Hood, 

Acting  Deputy  Advisory  Committee 
Management  Officer. 

[FR  Doc.  02-24598  Filed  9-26-02;  8:45  am) 
BNJJNG  COOE  64S0-01-P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board  Chairs 
Meeting 

agency:  Department  of  Energy. 
ACTKW:  Notice  of  Open  Meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB)  Chairs  Meeting.  The 
Federal  Advisory  Committee  Act  (Pub. 
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L.  92-463,  86  Stat.  770)  requires  that 
public  notice  of  these  meeting  be 
announced  in  the  Federal  Register. 
DATES:  October  17-19,  2002. 
ADDRESSES:  Marriott  Hotel,  500  Hill 
Avenue,  Knoxville,  TN  Phone:  1-800- 
932-2198. 

FOR  FURTHER  INFORMATION  CONTACT:  Pat 
Halsey,  Federal  Coordinator, 
Department  of  Energy  Oak  Ridge 
Operations  Office,  PO  Box  2001,  EM- 
922,  Oak  Ridge,  TN  37831.  Phone  (865) 
576-4025;  Fax  (865)  576-5333  or  e-mail: 
halseyp)@oro.doe.gov. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda 

Friday.  October  18,  2002 

8-8:30  a.m.    Resstration 

8:30-9  a.m.    Welcome  by  Dave  Mosby, 

OR  SSAB  Chair;  Welcome  by 

Gerald  Boyd,  OR  DOE  AMEM; 

Introductions;  Meeting  Guidelines; 
•  Agenda  Review;  Expectations  of 

Participants 

9  a.m.    Comments  from  Ms.  Jessie 

Roberson,  EM-1,  EKDE-HQ 
9:15  a.m.    Facilitated  discussion,  SSAB 
members  and  Ms.  Roberson 

10  a.m.     Break 

10:15  a.m.     SSAB  issues  roundtable 
presentations  (5  minutes  per  site) 

11  a.m.    SSAB  issues  roiindtable 

facilitated  discussion 
11:30  a.m.    Presentation  by  Brian 

Quirke,  DOE  Chicago,  Public 

Affairs,  on  Communicating  More 

Effectively  With  the  Public 
Noon    Lunch 
1  p.m.    Meeting  assessment  and 

questions  from  the  morning 
1:10  p.m.    Presentation  by  Paul  Golan, 

DOE  HQ,  on  ACP,  PMP 
1:40  p.m.     Facilitated  discussion  SSAB 

members  and  Mr.  Golan 
2:45  p.m.    Break 

3  p.m.    SSAB  issues  roimdtable 

facilitated  discussion  continued 
3:45  p.m.    Presentation  by  Mr.  Blaine 
Rowley,  DOE-HQ-DOE  Response  to 
the  Groundwater  Workshop  Letter 

4  p.m.    Facilitated  discussion,  SSAB 

members  and  Mr.  Rowley 
4:45  p.m.    Wrap  up  and  critique  of  the 
day;  Agenda  for  next  day 

Saturday,  October  19,  2002 

8-8:30  a.m.     Registration 

8:30-8:45  a.m.    Welcome;  Tie  up  loose 

ends;  Review;  Agenda 
8:45  a.m.    Presentation  by  Jim  Brannon, 

NNM  SSAB  Chair— Tru  Waste  and 

Transportation  Workshop  at  the 

WIPP 


9:15  a.m.    Chairs  Discussion — Future 

Workshops  and  Chairs  Meetings 
9:45  a.m.     Break 
10  a.m.    SSAB  issues  roundtable 

facilitated  discussion  continues 
11 :30  p.m.  Public  comment  period 
Noon    Wrap  up  and  review  action 

items,  outstanding  issues;  Critique 

meeting 
Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Pat  Halsey  at  the  address  or 
telephone  number  listed  above. 
Requests  must  be  received  five  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The  Deputy 
Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  five  minutes 
to  present  their  comments  at  the  end  of 
the  meeting. 

Minutes:  Minutes  of  this  meeting  will 
be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585  between  9 
a.m.  and  4  p.m.,  Monday-Friday  except 
Federal  holidays.  Minutes  will  also  be 
available  by  writing  or  calling  Pat 
Halsey  at  the  address  or  telephone 
number  listed  above. 

Issued  at  Washington.  DC  on  September 
23.  2002. 
Belinda  G.  Hood, 

Acting  Deputy  Advisory  Committee 
Management  Officer. 

[FR  Doc.  02-24600  Filed  9-26-02;  8:45  am] 
BILLINO  COOE  64S0-01-P 


DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

Blomass  Research  and  Development 
Technical  Advisory  Committee 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  annoimces  an 
open  meeting  of  the  Biomass  Research 
and  Development  Technical  Advisory 
Committee  under  the  Biomass  Research 
and  Development  Act  of  2000! 

The  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463,  86  Stat.  770)  requires 
that  agencies  publish  these  notices  in 
the  Fmieral  Register  to  allow  for  public 


participation.  This  notice  aimounces  the 
meeting  of  the  Biomass  Research  and 
Development  Technical  Advisory 
Committee 

DATES:  October  17  &  18,  2002. 

TIME:  8:30  a.m. 

ADDRESSES:  Hilton  Crystal  City  Hotel  at 
National  Airport,  Chesapeake  Room 
2399  Jefferson  Davis  Highway. 
Arlington,  VA  22202. 

FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  E.  Kaempf,  Designated  Federal 
Officer  for  the  Committee,  Office  of 
Energy  Efficiency  and  Renewable 
Energy,  U.S.  Department  of  Energy, 
1000  Independence  Avenue,  SW., 
Washington,  DC  20585;  (202)  586-7766. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  Meeting:  To  provide 
advice  and  guidance  that  promotes 
research  and  development  leading  to  the 
production  of  biobased  industrial 
products. 

Tentative  Agenda:  Agenda  will 
include  discussions  on  the  following: 

•  Full  committee  discussion  on  the 
development  of  a  Vision  and  a  Roadmap 
document  for  federal  biomass  research 
and  development  programs. 

Public  Participation:  In  keeping  with 
procedures,  members  of  the  public  are 
welcome  to  observe  the  business  of  the 
Biomass  Research  arid  Development 
Technical  Advisory  Committee.  To 
attend  the  meeting  and/or  to  make  oral 
statements  regarding  any  of  the  items  on 
the  agenda,  you  should  contact  Douglas 
E.  Kaempf  at  202-586-7766  or 
Bioenergy®ee.doe.gov  [email).  You  must 
make  your  request  for  an  oral  statement 
at  least  5  business  days  before  the 
meeting.  Members  of  the  public  will  be 
heard  in  the  order  in  which  they  sign  up 
at  the  beginning  of  the  meeting. 
Reasonable  provision  will  be  made  to 
include  the  scheduled  oral  statements 
on  the  agenda.  The  Chair  of  the 
Committee  will  make  every  effort  to 
hear  the  views  of  all  interested  parties. 
If  you  would  like  to  file  a  written 
statement  with  the  Committee,  you  may 
do  so  either  before  or  after  the  meeting. 
The  Chair  will  conduct  the  meeting  to 
facilitate  the  orderly  conduct  of 
business. 

Minutes:  The  minutes  of  the  meeting 
will  be  available  for  public  review  and 
copying  within  60  days  at  the  Freedom 
of  Information  Public  Reading  Room, 
Room  lE-190,  Forrestal  Building,  1000 
Independence  Avenue,  SW., 
Washington,  DC,  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 
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Issued  at  Washington,  DC  on  September 
23,  2002. 
Belinda  G.  Hood, 

Acting  Deputy  Advisory  Committee 
Management  Officer. 

(FR  Doc.  02-24599  Filed  9-26-02;  8:45  am) 
BH.LJNG  C006  6450-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Ho.  RP02-54»-000] 

Colorado  Interstate  Gas  Company; 
Notice  of  proposed  Changes  in  FERC 
Gas  Tariff 


September  20,  2002. 

Take  notice  that  on  September  16, 
2002.  Colorado  Interstate  Gas  Company 
(CIG)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  First  Revised  Volume 
No.  1.  the  following  tariff  sheets,  to 
become  effective  October  17.  2002: 

Fifth  Revised  Sheet  No.  382 
Eighth  Revised  Sheet  No.  383 
Third  Revised  Sheet  No.  383A 
Fourth  Revised  Sheet  No.  384 
Second  Revised  She«t  No.  384A 
Fifth  Revised  Sheet  No.  406A      — 
Fourth  Revised  Sheet  No.  408 
Fifth  Revised  Sheet  No.  412A 
Fourth  Revised  Sheet  No.  414 
Fifth  Revised  Sheet  No.  419 
Third  Revised  Sheet  No.  421 
Second  Revised  Sheet  No.  422 

CIG  states  that  these  tariff  sheets 
revise  the  Form  of  Service  Agreements 
applicable  to  service  under  CIG's  firm 
and  no-notice  rate  schedules  to  include 
additional  contracting  practices. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE..  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Conunission'is  website  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)  502-6222  or  for 


TTY,  (202)  502-8659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  02-24566  Filed  9-26-02;  8:45  am] 

BHXMO  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docltet  No.  GT02-43-000] 

Dauphin  Island  Gattiering  Partners; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

September  20.  2002. 

Take  notice  that  on  September  16. 
2002,  Dauphin  Island  Gathering 
Partners  (Dauphin  Island)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff.  First 
Revised  Volume  No.  1,  the  tariff  sheet 
listed  below  to  become  effective  October 
16,  2002.  Dauphin  Island  states  that  this 
tariff  sheet  is  being  filed  to  correct  an 
administrative  error. 

First  Revised  Sheet  No.  127 

Dauphin  Island  states  that  a  copies  of 
this  filing  are  being  served 
contemporaneously  on  its  customers 
and  other  interested  parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE..  Washington.  DC 
20426.  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rides  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Conunission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  website  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)  502-8222  or  for 
TTY.  (202)  502-8659.  Comments, 
protests  and  interventions  may  be  filed 


electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-24562  Filed  9-26-02;  8:45  am] 

8ILUNG  CODE  6717-01-^ 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-176-067] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Compliance  Rling 

September  20.  2002. 

Take  notice  that  on  September  16, 
2002.  Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff. 
Sixth  Revised  Volume  No.  1.  certain 
tariff  sheets  to  be  effective  October  1, 
2002. 

Natural  states  that  the  purpose  of  this 
filing  is  to  implement  an  amendment  to 
an  existing  negotiated  rate  transaction 
entered  into  by  Natural  and  Aquila 
Merchant  Services.  Inc.  under  Natural's 
Rate  Schedule  FTS  pursuant  to  Section 
49  of  the  General  Terms  and  Conditioijis 
of  Natural's  Tariff.  Natural  states  that 
the  amended  negotiated  rate  agreement 
does  not  deviate  in  any  material  respect 
from  the  applicable  form  of  service 
agreement  in  Natural's  Tariff. 

Natural  states  that  copies  of  the  filing 
are  being  mailed  to  all  parties  set  out  on 
the  Commission's  official  service  list  in 
Docket  No.  RP99-176. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  website  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  niunber  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  call  (202)  502-8222  or 
for  TTY,  (202)  502-8659.  The 
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Conunission  strongly  encourages 
electronic  filings.  See,  18  CFR 
385.2001  (a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-24565  Filed  9-26-02;  8:45  am] 

BIUMQ  COOE  C717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[OodcM  No.  RP02-550-000] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Tariff  HIIng 

September  20.  2002. 

Take  notice  that  on  September  18, 
2002,  Tennessee  Gas  Pipeline  Company 
(Tennessee),  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1,  the  tariff  sheets  attached 
in  Appendix  A  to  the  filing,  to  be  made 
effective  on  November  1,  2002. 

Tennessee  states  that  the  purpose  of 
this  filing  is  to  set  forth  in  certain  of  its 
pro  forma  tariff  service  agreements  an 
additional  type  of  permissible  discoimt 
that  would  allow  Teimessee  and  its 
customers  to  agree  to  specific  discounts 
based  on  a  production  or  reserve 
commitment. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE..  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  website  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)  502-8222  or  for 
TTY.  (202)  502-8659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 


instructions  on  the  Conunission's  web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-24567  Filed  9-26-02;  8:45  am) 

BILUNQ  COOE  •717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-54»-000] 

TransColorado  Gas  Transmission 
Company;  Notice  of  Tariff  HIIng 

September  20.  2002. 

Take  notice  that  on  September  17, 
2002,  TransColorado  Gas  Transmission 
Company  (TransColorado)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Original  Volume  No.  1,  Fourth  Revised 
Sheet  No.  247B,  to  be  effective  October 
17,2002. 

TransColorado's  filing  corrects  the 
delivery-point  reference  under  Section 
12.9(d)(i)  of  its  FERC  Gas  tariff  from 
"Love  Ranch"  to  "(alt  the  terminus  of 
TransColorado's  line  at  Greasewood." 
The  reference  to  Love  Ranch  was 
inadvertently  included  in 
TransColorado's  July  30,  2002.  filing  in 
Docket  No.  RP02-398-000,  which  was 
approved  by  letter  order  dated  August 
30,  2002. 

TransColorado  states  that  a  copy  of 
this  filing  is  being  served  upon 
TransColorado's  customers,  the 
Colorado  Public  Utilities  Commission 
and  New  Mexico  Public  Utilities 
Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington,  DC 
20426.  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene,  lliis 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  website  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  nimiber 
field  to  access  the  document.  For 
Assistance,  call  (202)  502-8222  or  for 


TTY,  (202)  502-8659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-24568  Filed  9-26-02:  8:45  am] 

BUMO  COOe  •717-01-^ 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docltet  No.  EC02-1 11-000,  et  •!.] 

Concord  Electric  Company,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

September  19,  2002. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  Concord  Electric  Company,  Exeter  & 
Hampton  Electric  Company,  Unitil 
Energy  Systems,  Inc. 

[Docket  No.  EC02-11 1-000] 

Take  notice  that  on  August  30,  2002. 
Concord  Electric  Company.  Exeter  & 
Hampton  Electric  Company,  and  Unitil 
Energy  Systems.  Inc..  filed  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  an  application  pursuant 
to  section  203  of  the  Federal  Power  Act 
and  18  CFR  part  33  for  authorization  of 
an  intra-corporate  reorganization.  The 
proposed  Reorganization  involves  the 
merger  of  Exeter  &  Hampton  Electric 
Company  into  Concord  Electric 
Company  to  form  a  single  distribution 
company,  which  will  be  renamed  Unitil 
Energy  Systems.  Inc. 

Comment  Date:  October  4,  2002. 

2.  Choctaw  Generation  Limited 
Partnership 

[Docket  No.  EC02-1 16-000] 

Take  ndtice  that  on  September  10,  ' 
2002,  Choctaw  Generation  Limited 
Partnership  (Applicant)  filed  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  an  application  pursuant 
to  Section  203  of  the  Federal  Power  Act 
for  authorization  to  transfer  certain 
jurisdictional  facilities  to  one  or  more 
special  purpose  limited  liability 
companies  for  the  purposes  of  a  .<iale- 
leaseback  financing  involving  the  Red 
Hills  Generating  Facility  (Facility),  a 
440  MW  (net)  faciUty  located  in 
Choctaw  County.  Mississippi.  Applicant 
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also  requests  that  the  Commission 
disclaim  jurisdiction  under  the  FPA 
with  respect  to  the  passive  owner/lessor 
that  will  assume  ownership  of  the 
Facility  for  financing  purposes  only. 
Comment  Date:  October  1.  2002. 

3.  SE  Choctaw,  L.L.C 

(Docket  No.  EG02-1 86-000) 

Take  notice  that  on  September  13, 
2002.  SE  Choctaw.  L.L.C.  (the 
Applicant),  270  Peachtree  Street.  NW.. 
Atlanta,  GA  30303,  filed  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations. 

The  Applicant  is  a  Delaware  limited 
liability  company  who  states  it  is 
engaged  directly,  or  indirectly  through 
one  or  more  affiliates  as  defined  in 
section  2(a)(ll)(B)  of  PUHCA.  and 
exclusively  in  the  business  of  owning  or 
operating,  or  both  owning  and 
operating,  all  or  part  of  one  or  more 
eligible  facilities  and  selling  electric 
energy  at  wholesale. 

The  Applicant  also  states  it  will 
engage  in  a  sale-leaseback  of  a  440-MW 
lignite-fired  electric  generating  plant 
located  in  Choctaw  County.  Mississippi 
(the  "Facility"),  with  Choctaw 
Generation  Limited  Partnership,  an 
EWG  formed  to  own  and  operate  the 
Facility.  The  Apphcant  will  be  a  passive 
investor  without  any  control  or 
decision-making  authority  over  the 
Facility. 

Comment  Date:  October  2,  2002. 

4.  Oswego  Harbor  Power  LLC 

[Docket  No.  ER99-3637-0011 

Take  notice  that  on  September  16. 
2002.  Oswego  Harbor  Power  LLC 
tendered  for  filing  its  triennial  review  in 
compliance  with  the  Commission's 
order  in  Oswego  Harbor  Power,  LLC, 
Docket  No.  ER9^3637-000. 

Comment  Date:  October  7,  2002. 

5.  AMP  Bellingham  Energy  Company, 
LLC,  AMP  Blackstone  Energy  Company, 
LLC,  AMP  Funding  1,  LLC,  ANP 
Marketing  Company,  Milford  Power 
Limited  Partnership 

[Docket  Nos.  EROO-2117-001,  EROO-2118- 
001,  EROO-3751-001.  EROO-1828-OOt.  and 
ER93^93-014  (Not  Consolidated)! 

Take  notice  that  on  September  17. 
2002.  ANP  Bellingham  Energy 
Company,  LLC,  ANP  Blackstone  Energy 
Company,  LLC,  ANP  Funding  I,  LLC, 
ANP  Marketing  Company  and  Milford 
Power  Limited  Partnership  tendered  for 
filing  a  triennial  market  power  update 
in  support  of  the  continuation  of  their 
existing  authority  to  sell  power  at 
market-based  rates. 


Comment  Date:  October  8,  2002 

6.  Appalachian  Power  Company 

[Docket  No.  EROl-3122-002) 

Take  notice  that  on  September  16, 
2002,  the  American  Electric  Power 
Service  Corporation  (AEPSC)  tendered 
for  filing  in  compliance  with  the  Letter 
Order  issued  in  this  Docket  on  May  6, 
2002,  as  amended  executed 
Interconnection  and  Operation 
Agreement  between  Appalachian  Power 
Company  and  Duke  Energy  Wythe,  LLC. 
The  agreement  is  pursuant  to  the  AEP 
Companies'  Open  Access  Transmission 
Service  Tariff  (OATT)  that  has  been 
designated  as  the  Operating  Companies 
of  the  American  Electric  Power  System 
FERC  Electric  Tariff  Second  Revised 
Volume  No.  6,  effective  June  15,  2000. 

AEP  requests  an  effective  date  of 
November  26,  2001.  A  copy  of  the  filing 
was  served  upon  the  Virginia  State 
Corporation  Commission. 

Comment  Date:  October  7,  2002. 

7.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

(Docket  No.  ER02-1420-005) 

Take  notice  that  on  September  13, 
2002,  a  letter  was  submitted  on  behalf 
of  Southwestern  Electric  Power 
Company  (SWEPCO)  and  Public  Service 
Company  of  Oklahoma  (PSO),  operating 
companies  of  the  American  Electric 
Power  System  (collectively  AEP)  in 
response  to  the  Commission's  Order 
issued  in  the  above-referenced 
proceeding  on  May  31,  2002,  regarding 
the  status  of  the  Memorandimi  of 
Understanding  (MOU)  between  AEP, 
Southwest  Power  Pool  (SPP)  and  the 
Midwest  Independent  Transmission 
System  Operator,  Inc.  (Midwest  ISO). 

Comment  Date:  October  1,  2002. 

8.  Southern  California  Edison  Company 

[Docket  No.  ER02-2107-0021 

Take  notice  that  on  September  16, 
2002,  Southern  California  Edison 
Company  (SCE)  tendered  for  filing  a 
compliance  filing  in  the  above- 
referenced  docket  involving  its 
transmission  service  agreement  with  the 
M-S-R  Public  Power  Agency. 

SCE  states  that  a  copy  has  been  served 
on  the  Service  List  in  this  proceeding. 
Comment  Date:  October  7,  2002. 

9.  Southern  California  Edison  Company 

(Docket  No.  ER02-2 11 9-002) 

Take  notice  that  on  September  16, 
2002,  Southern  California  Edison 
Company  (SCE)  tendered  for  filing  a 
revised  rate  sheet  for  FERC  Electric 
Tariff,  Substitute  First  Revised  Original 
Volume  No.  6,  Service  Agreement  No. 

10.  the  Interconnection  Facilities 


Agreement  (IF A)  between  SCE  and 
Wildflower  Energy  LP  (Wildflower).  The 
purpose  of  this  filing  is  to  comply  with 
the  Commission's  Order  Conditionally 
Accepting  Tariff  Sheet  for  Filing,  as 
Modified,  and  Establishing  Hearing  and 
Settlement  Judge  Procedures  dated 
August  16.  2002  (Southern  California 
Edison  Company.  100  FERC  1161,193). 

Copies  of  this  filing  were  served  upon 
the  Service  List  compiled  by  the 
Secretary  in  this  docket. 

Comment  Date:  October  7,  2002. 

10.  Cross-Sound  Cable  Company,  LLC 

[Docket  No.  ER02-2124-001) 

Take  notice  that  on  September  16, 
2002,  Cross-Soimd  Cable  Company,  LLC 
(CSC  LLC)  tendered  for  filing  a  filing 
conforming  the  executed 
Intercormection  Agreement  between 
CSC  LLC  and  the  Long  Island  Power 
Authority  to  the  requirements  of  Order 
No.  614.  CSC  LLC  requests  an  effective 
date  of  July  1,2002. 

Comment  Date:  October  7,  2002. 

11.  Maine  Electric  Power  Company 

[Docket  No.  ER02-2 128-001) 

Take  notice  that  on  September  16, 
2002  ,  Maine  Electric  Power  Company 
(MEPCO)  tendered  for  filing  a  Support 
Services  Agreement  for  support  services 
provided  by  MEPCO  to  CMP,  and 
designated  as  Original  Rate  Schedule 
FERC  No.  200. 

Comment  Date:  October  7,  2002. 

12.  Virginia  Electric  and  Power 
Company 

[Docket  No.  ER02-2537-0011 

Take  notice  that  on  September  17, 
2002,  Virginia  Electric  and  Power 
Company  (the  Dominion  Virginia  Power 
or  Company),  respectfully  tendered  for 
filing  an  amendment  to  its  filing  in  this 
procedure. 

Copies  of  the  filing  were  served  upon 
the  Virginia  State  Corporation 
Commission,  the  North  Carolina 
Utilities  Commission,  Washington  Gas 
Energy  Services,  Old  Mill  Power 
Company,  Dominion  Retail,  Inc.,  AES 
New  Energy,  Inc.,  and  Old  Dominion 
Electric  Cooperative. 

Comment  Date:  October  8,  2002. 

13.  Consumers  lEnergy  Company 

[Docket  No.  £802-36-002) 

Take  notice  that  on  September  17, 
2002,  Consumers  Energy  Company 
submitted  a  request  for  waiver  of  the 
Commission's  competitive  bidding  and 
negotiated  placement  requirements  at  18 
CFR  34.2  for  securities  to  be  issued 
pursuant  to  authorization  already 
granted. 

Comment  Date:  October  3,  2002. 
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Standard  Paragraph 

E.  Any  person  desiring  to  intervene  or 
to  protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  KHX  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  bttp:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper,  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-FiUng"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

(FR  Doc.  02-24427  Filed  9-26-02;  8:45  am) 

BILUNG  COOC  8717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Proiect  No.  6641-046-Kentuclcy] 

City  of  Marlon,  Kentucky,  Smithland 
Hydroelectric  Partners;  Notice  of 
Availability  of  Environmental 
Assessment 

September  20.  2002. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969.  as 
amended,  and  the  Federal  Energy 
Regulatory  Commission's  (Commission) 
relations  (18  CFR  part  380), 
Commission  staff  have  reviewed  an 
application  for  a  non-capacity  related 
license  amendment  at  the  Smithland 
Project  (FERC  No.  6641),  and  have 
prepared  an  Environmental  Assessment 
(EA)  on  the  application.  The  project  is 
located  on  the  Ohio  River  in  Livingston 
County,  Kentucky. 

Specifically,  the  project  licensees 
(City  of  Marion,  Kentucky  and 
Smithland  Hydroelectric  Partners)  have 
requested  Commission  approval  to 
amend  the  present  license  by  changing 


the  location  of  the  transmission  line.  In 
the  EA,  Commission  staff  have  analyzed 
the  probable  environmental  effects  of 
the  proposed  transmission  line 
construction  and  have  concluded  that 
approval  of  the  proposal,  with 
appropriate  environmental  measures, 
would  not  constitute  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment. 

Copies  of  the  EA  are  available  for 
review  in  Public  Reference  Room  2-A  of 
the  Commission's  offices  at  888  First 
Street,  NE.,  Washington.  DC.  The  EA 
also  may  be  viewed  on  the 
Commission's  Internet  website 
(www.ferc.gov)  using  the  "FERRIS"  link. 
Additional  information  about  the 
project  is  available  fit>m  the 
Commission's  Office  of  External  Affairs, 
at  (202)  502-6088  or  on  the 
Commission's  website  using  the  FERRIS 
link.  Click  on  the  FERRIS  link,  enter  the 
docket  number  excluding  the  last  three 
digits  in  the  Docket  Number  field.  Be 
sure  you  have  selected  an  appropriate 
date  range.  For  assistance  with  FIERRIS, 
the  FERRIS  helpline  can  be  reached  at 
(202)  502-8222,  TTY  (202)  502-8659. 
The  FERRIS  link  on  the  FERC's  Internet 
website  also  provides  access  to  the  texts 
of  formal  dociunents  issued  by  the 
Commission,  such  as  orders,  notices, 
and  rulemakings. 

Magaiie  R.  Salas, 

Secretary. 

(FR  Doc.  02-24563  Filed  9-26-02;  8:45  am) 

BIUMG  COOC  6717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

IFRL-7384-41 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Reqiiest;  Pre-Award 
Compliance  Review  Report  for  All 
Applicants  Requesting  Federal 
Financial  Assistance 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 

Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  EPA  is  planning  to  submit  the 
following  continuing  Information 
Collection  Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB): 
Preaward  Compliance  Review  Report — 
ICR  Number  0275.08;  Active  ICR  OMB 
Expiration  Date  02/28/2003  and  OMB 
Control  Number  2090-0014  before 
submitting  the  ICR  to  OMB  for  review 
and  approval,  EPA  is  soliciting 


comments  on  specific  aspects  of  the 

proposed  information  collection  as 

described  below. 

DATES:  Comments  must  be  submitted  on 

or  before  November  26,  2002. 

ADDRESSES:  Interested  Persons  may 

obtain  a  copy  of  the  ICR  without  charge 

by  calling  202-564-7272  or  by  vmting 

the  U.S.  Envirorunental  Protection 

Agency.  Office  of  Civil  Rights  (1201A). 

1200  Pennsylvania  Ave  NW.. 

Washington,  DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 

Yasmin  Yorker,  Title  VI  Team  Leader, 

202-564-7272, 

Yorker.  Yasmin@epa.gov. 

SUPPLEMENTARY  WIFORMATION: 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  those  which 
request  federal  financial  assistance  from 
the  Environmental  Protection  Agency. 

Title:  Preaward  Compliance  Review 
Report  for  all  Applicants  Requesting       ^ 
Federal  Financial  Assistance  (OMB 
Control  No.  2090-0015;  EPA  ICR  No. 
0275.08  expiring  2/28/03) 

Abstract:  The  information  request  and 
gathering  is  a  part  of  the  requirement  of 
40  CFR  part  7,  "Nondiscrimination  in 
Programs  Receiving  Federal  Assistance 
from  the  Environmental  Protection 
Agency,"  at  40  CFR  7.80.  The 
Regulation  implements  statutes  which 
prohibit  discrimination  on  the  bases  of 
race,  color,  national  origin,  sex  and 
handicap.  This  information  is  also 
required,  in  part,  by  the  Department  of 
Justice  regulation,  28  CFR  42.406  and  28 
CFR  42.407.  The  information  is 
collected  on  a  short  form  for  grant  and 
loan  applicants  as  part  of  the 
application  process.  The  EPA  Director 
of  Civil  Rights  manages  the  data 
collection  through  a  regional  component 
whom  also  carries  out  the  data  analysis 
and  makes  the  recommendation  on  the 
respondent's  ability  to  meet  the 
requirements  of  the  regulation,  as  well 
as  the  respondent's  current  compliance 
with  the  regulation.  The  information 
and  analysis  is  of  sufficient  value  for  the 
Director  to  determine  whether  the 
appliance  is  in  compliance  with  the 
regulation. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  cufrently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15.  Give  enough  backgroimd 
information  so  someone  could  comment 
on  points  (i)-{iv)  below. 

llie  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
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for  the  proper  perfonnance  of  the 
functipns  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be  _ 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burden  Statement:  Burden  means  the 
total  time,  effort,  or  financial  resources 
expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  Federal  agency. 
This  includes  the  time  needed  to  review 
instructions;  develop,  acquire,  install, 
and  utilize  technology  and  systems  for 
the  purposes  of  collecting,  vedidating, 
and  verifying  information,  processing 
and  maintaining  information,  and 
disclosing  and  providing  information; 
adjust  the  existing  ways  to  comply  with 
any  previously  applicable  instructions 
and  requirements;  train  personnel  to  be 
able  to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Affected  Entities:  State,  local,  and 
tribal  governments;  imiversities, 
associations;  and  non-profit 
organizations. 

Estimated  Number  of  Respondents: 
13,100.  I 

Frequency  of  Response:  1  per  1  to  2 
years. 

Estimated  Total  Annual  Hour  Burden:^ 
6,550  hours.         | 

Estimated  Total  Annualized  Cost 
Burden  (non-labor  costs):  $0. 

Dated:  September  18.  2002. 
Karen  D.  Higginboth'am, 

Acting  Director.  Office  of  Civil  Rigtits. 

(FR  Doc.  02-24645  Filed  »-26-02;  8:45  am) 

BILUNG  CODE  6S60-5(M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7384-2] 

Protection  of  Stratospheric  Ozone: 
Notice  of  Revocation  of  Certification 
for  Refrigerant  Reclaimers,  Under 
Section  608  of  ttte  Clean  Air  Act 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  revocation. 

SUMMARY:  In  accordance  with  40  CFR 
82.154,  no  person  may  sell  or  offer  for 
sale  for  use  as  a  refrigerant  any  class  I 
or  class  II  ozone-depleting  substance 
consisting  wholly  or  in  part  of  used 
refrigerant  unless  the  substance  has 
been  reclaimed  by  a  certified  reclaimer. 
All  persons  reclaiming  used  refrigerant 
for  sale  to  a  new  owner  are  required  to 
certify  to  the  EPA  Administrator  in 
accordance  with  40  CFR  82.164. 

Through  this  action,  EPA  is 
announcing  the  revocation  of  refrigerant 
reclaimer  certifications  of  Atlantic 
Refiigerants  of  Beaver,  PA;  C.F.C. 
Reclamation  and  Recycling  Service,  Inc. 
of  Abilene,  TX;  CFC  Technologies,  Inc. 
of  Chester,  CT;  Full  Circle  Refrigerant 
Reclaim  Services  of  Fort  Worth,  TX; 
Purification  Technologies,  Inc.  of 
Chester,  CT;  and  Trane  Systems  and 
Sales  of  Charlotte,  NC.  This  action 
means  that  these  companies  are  no 
longer  authorized  to  reclaim  and  sell 
used  refrigerant  in  accordance  with  the 
regulations  promulgated  at  40  CFR  part 
82.  subpart  F. 

On  March  6,  2002  the  U.S. 
Department  of  Justice  aimounced  that 
the  certification  holder  for  CFC 
Technologies,  Inc.  pled  guilty  to 
conspiring  to  smuggle  ozone-depleting 
substances  into  the  United  States  by 
means  of  false  statements  to  U.S. 
Customs  and  EPA  officials,  as  well  as 
defrauding  the  Internal  Revenue  Service 
in  its  attempts  to  collect  excise  and 
income  taxes  on  proceeds  from  the  sale 
of  contraband  ozone-depleting 
substances.  EPA  finds  these  violations 
grounds  to  revoke  CFC  Technologies, 
Inc.'s  reclaimer  certification.  CFC 
Technologies,  Inc.  was  issued  a  letter  of 
revocation  on  March  13,  2002  that 
included  an  explanation  of  the  basis  for 
EPA's  decision. 

On  May  31,  2001,  C.F.C.  Reclamation 
and  Recycling  Service,  Inc.  (currently 
doing  business  as  H&L  Enterprise) 
notified  EPA  that  the  company  was 
being  dissolved  and  would  no  longer  be 
in  the  business  of  reclaiming  used 
refiigerant  for  sale  to  a  new  owner.  On 
September  9,  2002,  EPA  notified  C.F.C. 
Reclamation  and  Recycling  Service,  Inc. 
of  the  Agency's  intent  to  revoke 


certification  of  the  dissolved  company. 
The  correspondence  also  noted  that  EPA 
certification  of  reclaimers  is  not 
transferable,  as  noted  in  40  CFR 
82.164(f);  therefore,  any  company 
assuming  the  ownership  of  C.F.C. 
Reclamation  and  Recycling  Service,  Inc. 
would  be  required  to  certify  to  EPA 
headquarters  within  30  days  of  the 
change  of  ownership  in  order  to  sell 
used  and  reclaimed  refrigerant  to  a  new 
owner. 

This  action  also  acknowledges  the 
voluntary  withdrawal  of  previously 
certified  reclaimers.  Reclaimers 
requesting  to  be  removed  from  the  list 
of  EPA-certified  reclaimers  include: 
Atlantic  Refrigerants;  Full  Circle,  Inc.     ,, 
and  its  previously  certified  subsidiaries; 
Purification  Technologies,  Inc.;  and 
Trane  Systems  and  Sales.  On  September 
10,  2002,  EPA  notified  these  refrigerant 
reclaimers  that  the  Agency  had  accepted 
their  voluntary  withdrawal,  and  that  the 
Agency  wovdd  officially  revoke  their 
reclaimer  certification. 

DATES:  Atlantic  Refiigerants  of  Beaver, 
PA;  C.F.C.  Reclamation  and  Recycling 
Service,  Inc.  of  Abilene,  TX;  CFC 
Technologies,  Inc.  of  Chester,  CT;  Full 
Circle  Refrigerant  Reclaim  Services  of 
Fort  Worth,  TX;  Purification 
Technologies,  Inc.  of  Chester,  CT;  and 
Trane  Systems  and  Sales  of  Charlotte, 
NC  had  their  EPA  refrigerant  reclaimer 
certifications  revoked  effective 
September  10,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Julius  Banks;  Stratospheric  Program 
Implementation  Branch,  Global 
Programs  Division,  Office  of 
Atmospheric  Programs,  Office  of  Air 
and  Radiation;  Mail  Code:  6205J;  1200 
Pennsylvania  Ave.,  NW;  Washington, 
DC  20460;  (202)  564-9870; 
banks.julius@epa.gov.  EPA  publishes 
information  concerning  certified 
refrigerant  reclaimers  online  at  http:// 
www.epa.gov/ozone/title6/60d/ 
reclamation/reclist.html.  The 
Stratospheric  Ozone  Information 
Hotline  can  also  be  contacted  for  further 
information  at  (800)  296-1996. 

Dated:  September  13,  2002. 
Brian  McLean, 

Director,  Office  Of  Atmospiieric  Pmgrams. 
[FR  Doc.  02-24646  Filed  9-26-^)2;  8:45  am) 

BILUNG  CODE  6S60-50-P 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6633-5] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 

Activities,  General  Information  (202) 

564-7167  or  http://www.epa.gov/ 

compliance/nepa/. 

Weekly  receipt  of  ^vironmental  Impact 
Statements 

Filed  September  16,  2002  through 
September  20,  2002 

Pursuant  to  40  CFR  1506.9. 

EIS  No.  020395.  Draft  EIS,  NPS,  MT, 
Glacier  National  Park — Going-to-Sun 
Road  Rehabilitation  Plan,  To  Protect 
and  Preserve  National  Historic 
Landmark,  Waterton-Glacier 
International  Peace  Park,  The  World 
First  International  Peace  Park,  A 
World  Heritage  Site,  MT,  Comment 
Period  Ends:  November  12,  2002, 
Contact:  Mary  Riddle  (406)  888-7898. 

EIS  No.  020396,  Draft  EIS,  NPS,  AZ.  UT. 
Glen  Canyon  Nationd  Area,  Personal 
Watercraft  Rule-Making, 
Implementation,  Lake  Powell, 
Coconino  County,  AZ  and  Garfield, 
Kane,  San  Juan  and  Wayne  Counties, 
UT,  Comment  Period  Ends:  November 
27,  2002,  Contact:  Kitty  L.  Roberts 
(928)608-6272. 

EIS  No.  020397,  Final  EIS,  FHW,  FL,  I- 
4  Corridor  Improvements,  Upgrading 
the  Safety  and  Mobility  of  the  existing 
1-4,  from  west  of  FL-528  (Bee  Line 
Expressway)  interchange  in  Orange 
Coxmty  to  east  of  FLr^72  interchange 
in  Volusia  Coimty,  Funding,  COE 
Section  10  and  404  Permits,  NPDES 
Permit,  Orange,  Seminole,  and 
Volusia  Counties,  FL,  Wait  Period 
Ends:  October  28,  2002,  Contact: 
Derek  Fusco  (850)  942-9650. 

EIS  No.  020398,  Draft  Supplement. 
FHW.  UT.  U.S.  Highway  189,  Utah 
Valley  to  Heber  Vsdley,  Widen  and 
Realign  35km  (22  miles)  between  the 
Jimctions  with  Utah  Route  52  and 
U.S.  Highway  40,  Provo  Canyon,  Utah 
and  Wasatch  County,  UT,  Comment 
Period  Ends:  November  12,  2002, 
Contact:  William  R.  Gedris  (801)  963- 
0182. 

EIS  No.  020399,  Final  EIS,  COE.  NJ. 
New  Jersey  Shore  Protection  Study, 
To  Determine  a  Feasible  Hurricane 
and  Storm  Damage  Reduction  Plan, 
between  Manasquan  Inlet  to  Bamegat 
Inlet,  Boroughs  of  Point  Pleasant 
Beach,  Bay  Head,  Mantoloking 
Lavallette,  Seaside  Heights  and 
Seaside  Park,  and  Townships  of  Buck, 
Dover  and  Berkeley,  NJ,  Wait  Period 
Ends:  October  28,  2002,  Contact: 
James  Warren  (202)  761-4526. 


EIS  No.  020400,  Draft  Supplement.  AFS. 
ID,  Salmon  Wild  and  Scenic  River 
Management  Plan,  To  Implement 
Timeline  Change  From  December  31, 
2002  to  December  31 ,  2005  and 
Provide  Clarify  Information  on 
Economic  Impacts  to  the  Camps,  Stub 
Creek,  Arctic  Creek,  and  Smith  Gulch 
Creek,  Salmon  National  Forest, 
Salmon  County,  ID,  Comment  Period 
Ends:  November  12,  2002,  Contact: 
Patricia  Pearson  (208)  756-5348. 

EIS  No.  020401,  Final  EIS.  FRC.  TN,  NC, 
VA,  Patriot  Project,  Construction  and 
Operation  of  Mainline  Expansion  and 
Patriot  Extension  in  order  to 
Transport  510.000  dekatherms  per 
day  (dth/day)  of  Natural  Gas,  TN,  VA 
and  NC  ,  Wait  Period  Ends:  October 
28,  2002,  Contact:  Magalie  Roman 
Salas  (202)  208-1371. 

EIS  No.  020402,  Final  EIS,  NPS,  TX. 
Fort  Davis  National  Historic  Site, 
General  Management  Plan, 
Implementation,  Fort  Davis,  TX,  Wait 
Period  Ends:  October  28,  2002, 
Contact:  Jerry  R.  Yarbrough  (915)  426- 
3224.  This  document  is  available  on 
the  bitemet  at:  "http://     , 
planning.den.nps.gov/plans.cfm". 

EIS  No.  020403,  Final  EIS,  FHW,  LA, 
Bayou  Barataria  Bridge/LA-302 
Replacement,  LA-45/Jean  Lafitte 
Boulevard  to  LA-3257/Privateer 
Boulvard,  Funding  and  U.S.  Army 
COE  Section  404  and  U.S.  Coast 
Guard  Bridge  Permits  Issuance, 
Communities  of  Jean  Lafitte  and 
Barataria,  Jefferson  Parish,  LA,  Wait 
Period  Ends:  October  28,  2002, 
Contact:  William  C.  Farr  (225)  757- 
7615. 

Amended  Notices 

EIS  No.  020305.  Draft  EIS,  FHW,  CA, 
Riverside  County  Integrated  Project, 
Winchester  to  Temecula  Corridor  a 
New  Multi-Modal  Transportation 
Facility,  Route  Location  and  Right-of- 
Way  Preservation,  County  of 
Riverside,  CA,  Comment  Period  Ends: 
November  15,  2002,  Contact:  Mary 
Ann  Rondinella  (916)  498-5040. 
Revision  of  FR  Notice  Published  on  7/ 
19/2002:  CEQ  Wait  Period  Ending  on 
9/20/2002  has  been  Extended  to  11/ 
15/2002. 

EIS  No.  020306,  Draft  EIS,  FHW,  CA, 
Riverside  County  Integrated  Project, 
Hemet  to  Corona/Lake  Elsinore 
Corridor  a  New  MiUti-Modal 
Transportation  Facility,  Route 
Location  and  Right-of-Way 
Preservation,  Riverside  County,  CA, 
Comment  Period  Ends:  November  15, 
2002,  Contact:  Mary  Ann  Rondinella 
(916)  498-5040.  Revision  of  FR  Notice 
Published  on  7/19/2002:  CEQ 


Comment  Period  Ending  9/20/2002 
has  been  Extended  to  11/15/2002. 

Dated:  September  24.  2002. 
Joseph  C.  Montgomery, 
Director,  NEPA  Compliance  Division,  Office 
of  Federal  Activities. 

[FR  Doc.  02-24655  Filed  9-26-02;  8:45  am] 

BILUNC  CODE  6560-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-4633-6] 

Environmental  Impact  Statements 
Regulationa;  avaiUMIIty  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  pursuant  to  the  Enviroimiental 
Review  Process  (ERP),  under  section 
309  of  the  Clean  Air  Act  and  Section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202) 564-7167. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  12,  2002,  (67  FR  17992). 

Draft  EISs 

ERP  No.  D-NAS-A12043-00  Rating 
LO.  Programmatic — MARS  Exploration 
Rover-2003  (MER-2003)  Project, 
Continuing  the  Long-Term  Exploration 
of  MARS,  Implementation. 

Summary:  EPA  has  no  objection  to  the 
proposed  action. 

ERP  No.  D-SFW-A651 71-00  Rating 
Lo,  Resident  Canada  Goose  Management 
Plan  to  Evaluate  Alternative  Strategies 
to  Reduce  Manage  and  Control  Resident 
Canada  Goose  Populations  within  the  . 
Conterminous  United  States. 

Summary:  EPA  had  no  objections,  to 
the  proposed  management  plan. 

Final  ElSe 

ERP  No.  F-AFS-G65008-NM,  Viveash 
Fire  Timber  Salvage  Project,  Proposal  to 
Harvest  a  Portion  of  the  Fire-Killed 
Trees,  Pecos/Las  Vegas  Ranger  District, 
Santa  Fe  National  Forest,  NM. 

Summary:  EPA's  comments  on  the 
DEIS  were  adequately  addressed  and 
EPA  has  no  objection  to  the  selected 
alternative. 

ERP  No.  F-AFS-J65354-MT,  Game 
Range  Project,  Ecosystem  Health  and 
Productivity  Improvements,  Fuel 
Loading  Reduction  and  Game  Winter 
Range  Condition  Improvements  and 
Maintenance,  Lolo  National  Forest 
Plain/Thompson  Falls  Ranger  District, 
Thompson  River  to  Squaw  Creek, 
Thompson  Falls,  MT. 
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Summary:  EPA  expressed 
environmental  concerns  regarding 
proposed  timber  harvests  in  roadless 
areas.  Helicopter  yarding  methods  were 
proposed  to  minimize  impacts  to  water 
quality  and  appropriate  BMPs  and 
inland  Native  Fish  Strategy  guidelines 
for  Riparian  Habitat  Conservation  Areas 
would  be  applied. 

ERP  No.  F-AFS-L65396-ID.  Mann 
Creek  Vegetation  Management  and 
Watershed  Restoration  Project, 
Implementation,  Payette  National 
Forest,  Weiser  Ranger  District, 
Washington  County,  ID. 

Summary:  No  formal  comment  letter 
was  sent  to  the  preparing  agency. 

ERP  No.  F-FTA-D54039-PA,  North 
Shore  Connector  extending  existing 
Light  Rail  Transit  (LRT)  System  from 
Golden  Triangle  of  Downtown 
Pittsburgh  to  the  North  Shore,  Fimding, 
usee  Bridge  Permit,  NPDES  Permit, 
and  COE  Section  10  and  404  Permits, 
Allegheny  County,  PA. 

Summary:  EPA  feels  that  its  comment 
on  the  DEIS  were  addressed  adequately. 
The  project  team  should  continue  to 
work  closely  with  appropriate  agencies 
to  ensure  incorporation  of  any  changing 
environmental  conditions  in  the  project 

3T6d 

ERP  No.  F-NAS-K12008-CA, 
Programmatic  EIS — NASA  Ames 
Development  Plan  (NADP)  for  Ames 
Research  Center,  New  Research  and 
Development  Uses,  Implementation, 
San  Francisco  Bay,  Santa  Clara  County, 
CA.  I 

Summary:  The  final  Programmatic  EIS 
includes  added  mitigation  measures  to 
better  address  construction-phase  air 
emissions  and  other  EPA 
recommendations  for  air  quality 
mitigation.  EPA  suggested  that  the  air 
quality  measures  be  incorporated  in  the 
Record  of  Decision. 

Dated:  September  24,  2002. 
Joseph'C.  Montgomery, 
Director.  NEPA  Compliance  Division,  Office 
of  Federal  Activities. 

(FR  Doc.  02-24662  Filed  9-26-02:  8:45  am] 
BHJJNG  CODE  656&-S0-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 


[FRL-7384-9] 


Office  Of  Environinental  Justice  Small 
Grants  Program— Application 
Guidance  FY  2003 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  guidance  outlines  the 
purpose,  goals,  and  general  procedures 


for  application  and  award  under  the 
Fiscal  Year  (FY)  2003  (October  1,  2002- 
September  30,  2003)  Environmental 
Justice  Small  Grants  Program.  For  FY 
2003.  the  EPA  will  make  available 
approximately  $1,500,000  in  grant  funds 
to  eligible  organizations  (pending 
availability  of  funds);  $1,000,000  of  this 
amoimt  is  available  for  Superfund 
projects  only. 

DATES:  The  application  must  be 
delivered  by  close  of  business    - 
Wednesday,  December  18,  2002  to  your 
appropriate  EPA  regional  office  (listed 
in  section  III)  or  postmarked  by  the  U. 
S.  Postal  Service  midnight  Wednesday. 
December  18.  2002. 
ADDRESSES:  For  specific  application 
delivery  please  contact  the  appropriate 
EPA  regional  office  listed  in  section  HI. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheila  Lewis,  Senior  Program  Analyst, 
EPA  Office  of  Environmental  Justice, 
(202) 564-0152. 
SUPPLEMENTARY  INFORMATION: 
This  guidance  includes  the  following: 

I.  Scope  and  Purpose  of  the  Environmental 

Justice  Small  Grants  Program 

II.  Eligible  Applicants  and  Activities 

III.  Application  Requirements 

IV.  Process  for  Awarding  Grants 

V.  Expected  Time-frame  for  Reviewing  and 

Awarding  Grants 

VI.  Project  Period  and  Final  Reports 

VII.  Fiscal  Year  2004  Environmental  Justice 
Small  Grants  Program 

Translations  Available 

The  Spanish  translation  of  this 
application  is  found  at  the  back  of  the 
published  document  and  on  the  Web 
page  h  ttp://www.  epa  .gov/compliance/ 
environmental  justice/grants/.  Please 
note  the  forms  are  translated  into 
Spanish  but  must  be  completed  in 
English. 

I.  Scope  and  Purpose  of  the  OEJ  Small 
Grants  Program 

The  purpose  of  this  grant  program  is 
to  provide  financial  assistance  to 
eligible  community  groups  (i.e., 
community-based/grassroots 
organizations,  churches  ^,  or  other 
nonprofit  organizations  with  a  focus  on 
community-based  issues)  and  federally 
recognized  tribal  governments  that  are 
working  on  or  plan  to  carry  out  projects 
to  address  environmental  justice  issues. 
Preference  for  awards  will  be  given  to 
community-based/grassroots 
organizations  that  are  working  on  local 
solutions  to  local  environmental 
pro1)lems.  Funds  can  be  used  to  develop 


a  new  activity  or  substantially  improve 
the  quality  of  existing  programs  that 
have  a  direct  impact  on  affected 
conununities.  All  awards  will  be  made 
in  the  form  of  a  grant  not  to  exceed  one 
year. 

Background 

In  its  1992  report,  "Environmental 
Equity:  Reducing  Risk  for  All 
Communities,"  the  EPA  found  that 
minority  and/or  low-income 
populations  may  experience  higher  than 
average  exposure  to  toxic  pollutants 
than  the  general  population.  The  EPA 
established  the  Ciffice  of  Environmental 
Justice  (OEJ)  in  1992  to  help  these 
communities  identify  and  assess 
pollution  sources,  to  implement 
environmental  awareness  and  training 
programs  for  affected  residents,  and  to 
work  with  community  stakeholders  to 
devise  strategies  for  environmental 
improvements. 

In  June  1993,  OEJ  was  delegated 
granting  authority  to  solicit,  select, 
supervise,  and  evaluate  environmental 
justice-related  projects,  and  to 
disseminate  information  on  the  projects' 
content  and  effectiveness.  FY  1994 
marked  the  first  year  of  the  OEJ  Small 
Grants  Program.  The  chart  below  shows 
how  the  grant  monies  have  been 
distributed  since  FY  1994.  . 


Fiscal  year 

$  Amount 

Number  of 
awards 

1994  ....* 

1995 

500,000 
3,000,000 
2.800.000 
2.700.000 
2.500,000 
1,455,000 

899.000 
1,300,000 
1,113,000 

71 
175 
152 

1997 

139 

1998 

123 

1999 

'  95 

2000 

2001  

2002 

61 
88 

73 

■  Churches  that  qualify  as  nonprofit  organizatTons 
may  use  EPA  grant  funds  only  for  environmental 
justice  (>rojects  EPA  grant  funds  may  not  be  used 
to  advance  religious  point  of  views. 


How  Does  EPA  Define  Environmental 
Justice  Under  the  Environmental  Justice 
Small  Grants  Program? 

Environmental  justice  is  the  fair 
treatment  and  meaningful  involvement 
of  all  people  regardless  of  race,  color, 
national  origin,  culture,  education,  or 
income  with  respect  to  the  , 

development,  implementation,  and 
enforcement  of  environmental  laws, 
regulations,  and  policies.  Fair  treatment 
means  that  no  one  group  of  people, 
including  racial,  ethnic,  or 
socioeconomic  groups,  should  bear  a 
disproportionate  share  of  the  negative 
environmental  consequences  residting 
from  industrial,  mimicipal.  and 
commercial  operations  or  the  execution 
of  federal,  state,  local,  and  tribal 
environmental  programs  and  policies. 
Meaningful  involvement  means  that:  (1) 
Potentially  affected  conmiunity 
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residents  have  an  appropriate 
opportunity  to  participate  in  decisions 
about  a  proposed  activity  that  will  affect 
their  environment  and/or  health;  (2)  the 
public's  contribution  can  influence  the 
regulatory  agency's  decision;  (3)  the 
concerns  of  all  participants  involved 
will  be  considered  in  the  decision- 
making process;  and  (4)  the  decision- 
makers seek  out  and  facilitate  the 
involvement  of  those  potentially 
affected. 

n.  Eligible  Applicants  and  Activities 

A.  Who  May  Submit  Applications  and 
May  Applicants  Submit  More  Than 
One? 

Any  affected,  non-profit  community 
organization  ^  or  federally  recognized 
tribal  government  may  submit  an 
application  upon  publication  of  this 
solicitation.  Applicants  must  be  non- 
profit to  receive  these  federal  fimds. 
State-recognized  tribes  or  indigenous 
peoples'  organizations  can  apply  for 
grant  assistance  if  they  meet  the 
definition  of  a  nonprofit  organization. 
"Non-profit  organization"  means  any 
corporation,  trust,  association, 
cooperative,  or  other  organization  that: 

(1)  Is  operated  priiiiarily  for  scientific, 
educational,  service,  charitable,  or 
similar  purposes  in  the  public  interest; 

(2)  is  not  organized  primarily  for  profit; 
and  (3)  uses  its  net  proceeds  to 
maintain,  improve,  and/or  expand  its 
operations.  Non-profit  status  may  be 
demonstrated  through  designation  by 
the  Internal  Revenue  Service  as  a  501(c) 
organization  or  evidence  that  a  state 
recognizes  the  organization's  non-profit 
status.  While  state  and  local 
governments  and  academic  institutions 
are  eligible  to  receive  grants,  preference 
will  be  given  to  non-profit,  community- 
based/grassroots  organizations  and 
federally  recognized  tribal  governments. 
Preference  may  be  given  to  those 
organizations  that  have  not  received 
previous  grants  under  the 
Environmental  Justice  Small  Grants 
Program.  Individuals  are  not  eligible  to 
receive  grants. 

The  Environmental  Justice  Small 
Grants  Program  is  a  competitive  process. 
In  order  to  ensure  a  fair  evaluation 
process,  the  Agency  will  offer  training 
and/ or  conference  calls  on  grant 
application  guidelines.  We  encourage 
you  to  participate  so  that  you  can  have 
your  questions  answered  in  a  public 
forum.  Call  your  Regional  office  to 


2  As  a  result  of  the  Lobbying  Disclosure  Act  of 
1995,  EPA  (and  other  federal  agencies)  may  not 
award  grants  to  non-profit  organizations  that  are 
classified  as  26  U.S.C.  501(c)(4)  organizations  by  the 
Internal  Revenue  Service  and  engage  in  lobbying 
activities. 


inquire  about  the  scheduled  dates  of  the 
special  training  and  conference  calls. 
[See  Contact  List  on  pages  9-11) 

The  EPA  will  consider  only  one 
application  per  applicant  for  a  given 
project.  Applicants  may  submit  more 
than  one  application  if  the  applications 
are  for  separate  and  distinct  projects  or 
activities.  Applicants  that  previously 
received  small  grant  funds  may  submit 
an  application  for  FY  2003  funds 
(October  1,  2002-September  30,  2003). 
Every  application  for  FY  2003  is 
evaluated  based  on  the  merit  of  the 
proposed  project  in  comparison  to  other 
FY  2003  applications.  Past  performance 
will  be  considered  during  the  ranking 
and  evaluation  process  for  those 
applicants  who  have  received  previous 
grants. 

B.  What  Types  of  Projects  Are  Eligible 
for  Funding? 

While  there  are  many  applications 
submitted  from  community  groups  for 
equally  worthwhile  projects,  the  EPA  is 
emphasizing  the  availability  of  fimds  for 
research  projects.  Projects  which  are 
research-oriented  and  specific  to 
hazardous  substances  are  considered  for 
funding  imder  the  Comprehensive 
Environmental  Response,  Compensation 
and  UabilityAct  (CERCLA).  The  OEJ 
Small  Grants  Program  also  awards 
grants  on  a  multi-media  basis. 
Multimedia  projects  address  pollution 
in  more  than  one  environmental 
medium  (e.g.,  air,  water,  etc.). 

To  be  considered  for  fimding,  the 
application  must  meet  the  criteria  of 
two  statutes  under  Item  1  or  the  single 
statute  under  Item  2  below: 

1.  Multi-Media  Requirements  (Use  Two) 

Recipients  of  these  funds  must 
implement  projects  that  address 
pollution  in  more  than  one 
enviroiunental  medium  (e.g.,  air,  water). 
To  show  evidence  of  the  breadth  of  the 
project's  scope,  the  application  must 
identify  at  least  two  environmental 
statutes  that  the  project  will  address.  To 
be  eligible  for  fimding,  your  project 
must  include  activities  oudined  in  the 
following  environmental  statutes: 

A.  Statutes.  (1)  Ciean  Water  Act, 
Section  104(b)(3):  Conduct  and  promote 
the  coordination  of  research, 
investigations,  experiments,  training, 
demonstration,  surveys,  and  studies 
relating  to  the  causes,  extent, 
prevention,  reduction,  and  elimiilation 
of  water  pollution. 

(2)  Safe  Drinking  Water  Act,  Section 
1442(c)(3)(A):  Develop,  expand,  or  carry 
out  a  program  (that  may  combine 
training,  education,  and  employment) 
for  occupations  relating  to  the  public 


health  aspects  of  providing  safe 
drinking  water. 

(3)  Solid  Waste  Disposal  Act,  Section 
8001(a):  Conduct  and  promote  the 
coordination  of  research,  investigations, 
experiments,  training,  demonstrations, 
surveys,  public  education  programs,  and 
studies  relating  to  solid  waste  (e.g.. 
health  and  welfare  effects  of  exposure  to 
materials  present  in  solid  waste  and 
methods  to  eliminate  such  effects). 

(4)  Clean  Air  Act,  Section  103(b)(3): 
Conduct  research,  investigations, 
experiments,  demonstrations,  surveys, 
and  studies  related  to  the  causes,  effects 
(including  health  and  welfare  effects), 
extent,  prevention,  and  control  of  air 
pollution. 

(5)  Toxic  Substances  Control  Act, 
Section  10(a):  Conduct  research, 
development,  monitoring,  public 
education,  training,  demonstrations,  and 
studies  on  toxic  substances 

(6)  Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act,  Section  20(a):  Conduct 
research,  development,  monitoring, 
public  education,  training, 
demonstrations,  and  studies  on 
pesticides. 

(7)  Marine  Protection,  Research,  and 
Sanctuaries  Act,  Section  203:  Conduct 
research,  investigations,  experiments, 
training,  demonstrations,  surveys,  and 
studies  relating  to  the  minimizing  or 
ending  of  ocean  dumping  of  hazardous 
materials  and  the  development  of 
alternatives  to  ocean  diunping. 

(8)  Nojse  Control  Act  of  1972,  Section 
14  (b):  Conduct  research  on  the  effects, 
measurement,  and  control  of  noise. 

B.  Goals  for  multi-media  projects.  In 
addition  to  the  requirements  outlined 
above,  the  application  must  also  include 
a  description  of  how  an  applicant  plans 
to  meet  at  least  two  of  the  three  program 
goals  listed  below.  See  section  III 
"Application  Requirements"  for  more 
details. 

(1)  Identify  necessary  improvements 
in  communication  and  coordination 
among  all  stakeholders,  including 
existing  community-based/grassroots 
organizations  and  local,  state,  tribal,  and 
federal  environmental  programs. 
Facilitate  communication  and 
information  exchange,  and  create 
partnerships  among  stakeholders  to 
address  disproportionate,  high  and 
adverse  environmental  exposure  (e.g., 
workshops,  awareness  conferences, 
establishment  of  community 
stakeholder  committees); 

(2)  Build  community  capacity  to 
identify  local  environmental  justice 
problems  and  involve  the  community  in 
the  design  and  implementation  of 
activities  to  address  these  concerns. 
Enhance  critical  thinking,  problem- 
solving,  and  active  participation  of 
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affected  communities,  (e.g.,  train-tlie- 
trainer  programs). 

(3)  Enhance  community 
imderstanding  of  environmental  and 
public  health  information  systems  and 
generate  information  on  pollution  in  the 
community.  If  appropriate,  seek 
technical  experts  to  demonstrate  how  to 
access  and  interpret  public 
environmental  data  (e.g..  Geographic 
Information  Systems  (GIS>,  Toxic 
Release  Inventories  (TRI)  and  other 
databases).  j 

2.  Requirements  for  Research  Grants 
Funded  Under  CERCLA 

Recipients  of  these  funds  must 
implement  projects  that  are  specifically 
research  oriented  and  specific  to 
hazardous  substances.  The  EPA's  grant 
regulations  define  "research"  as 
"systematic  study  directed  toward  fuller 
scientific  knowledge  or  understanding 
of  the  subject  studied."  40  CFR  30.2(dd). 
The  EPA  has  interpreted  "research"  to 
include  studies  that  extend  to 
socioeconomic,  institutional,  and  public 
policy  issues  as  well  as  the  "natural" 
sciences.  Your  research  project  Must 
meet  the  following  criteria: 

A.  Eligibility.  (1)  CERCLA  section 
311(c)  authorizes  EPA  to  fund  research 
grants.  Research  must  relate  to  the 
detection,  assessment,  and  evaluation  of 
the  effects  on  and  risks  to  human  health 
from  hazardous  substances  and  the 
detection  of  hazardous  substances  in  the 
environment. 

(2)  Applicants  must  demonstrate  that 
the  research  project  relates  to 
"hazardous  substances"  as  that  term  is 
defined  by  CERCLA  section  101(14). 
There  is  a  list  of  hazardous  substances 
at  40  CFR  302.4  which,  while  not 
exclusive,  does  provide  useful  guidance. 

(3)  Research  funded  under  CERCLA 
section  311(c)  cannot  relate  to 
contamination  from  petroleum  products 
in  accordance  with  the  definition  of 
hazardous  substances  found  at  CERCLA 
section  101(14).  Projects  that  involve 
petroleum  contamination  that  is 
"mixed"  with  other  contaminants  may 
be  considered  on  a  case  by  case  basis. 

(4)  The  project  must  be  of  a  research 
natxire  only,  i.e.,  survey,  research, 
collecting  and  analyzing  data  which 
will  be  used  to  expand  scientific 
knowledge  or  understanding  of  the 
subject  studied.  Research  projects, 
however,  need  not  be  limited  to 
academic  studies.  Projects  which 
expand  the  scientific  knowledge  or 
understanding,  of  a  community,  about 
hazardous  substances  issues,  that  effect 
their  community,  can  be  funded. 

(5)  The  project  cannot  carry  out 
training  activities,  other  than  training  in 
research  techniques.  In  other  words 


CERCLA  section  311(c)  research  projects 
cannot  be  designed  as  outreach, 
technical  assistance,  or  public  education 
activities. 

(6)  The  project  can  include 
conferences  only  if  the  purpose  of  the 
conference  is  to  present  research  results 
or  to  gather  research  data. 

B.  Goal  for  Research  Projects.  In 
addition  to  the  special  research 
requirements  for  grants  imder  CERCLA 
outlined  above,  the  application  must 
include  a  description  of  how  the 
research  projects  can  serve  as  models  for 
other  communities  when  confronted 
with  similar  problems.  See  section  III 
"Application  Requirements"  for  more 
details. 

Please  note:  (1)  If  your  project  includes 
scientific  research  and/or  data  collection,  you 
must  be  prepared  to  submit  a  Quality 
Assurance  Plan  (QAP)  to  your  EPA  Project 
Officer  prior  to  the  beginning  of  the  research. 
Multi-media  projects  may  also  require  a 
Quality  Assurance  Plan. 

(2)  CERCLA  grants  are  limited  to  research 
as  required  under  CERCLA  section  311(c).  Do 
not  propose  projects  which  include  activities 
under  the  "multi-media"  authorities 
described  in  section  1 .  above,  to  carry  out  a 
research  project. 

The  issues  discussed  above  may  be 
defined  differently  among  applicants 
from  various  geographic  regions, 
including  areas  outside  the  continental 
U.S.  (Alaska,  American  Samoa,  Guam, 
Hawaii,  Puerto  Rico,  and  the  U.S.  Virgin 
Islands).  Each  application  should  define 
its  issues  as  they  relate  to  the  specific 
project.  The  narrative/work  plan  must 
include  a  succinct  explanation  of  how 
the  project  may  serve  as  a  model  in 
other  settings  and  how  it  addresses  a 
high-priority  environmental  justice 
issue.  The  degree  to  which  a  project 
addresses  a  high-priority  environmental 
justice  issue  will  vary  and  is  defined  by 
applicants  according  to  their  local 
environmental  justice  concerns. 

C.  How  Much  Money  May  Be  Requested, 
and  Are  Matching  Funds  Required? 

The  ceilings  in  federal  funds  for 
individual  grants  are  $15,000  for  Multi- 
Media  projects  and  $20,000  for  Research 
projects.  Applicants  are  not  required  to 
provide  matching  funds. 

D.  Are  There  Any  Restrictions  on  the 
Use  of  the  Federal  Funds? 

Yes.  EPA  grant  funds  can  only  be 
used  for  the  purposes  set  forth  in  the 
grant  agreement,  and  be  consistent  with 
the  statutory  authority  for  the  award. 
Grant  funds  from  this  program  cannot 
be  used  for  matching  funds  for  other 
federal  grants,  lobbying,  or  intervention 
in  federal  regulatory  or  adjudicatory 
proceedings.  In  addition,  the  recipient 


may  not  use  these  federal  assistance 
funds  to  sue  the  federal  government  or 
any  other  government  entity.  Refer  to  40 
CFR  30.27,  entitled  "Allowable  Costs". 
The  scope  of  environmental  justice 
grants  may  not  include  construction, 
promotional  items  (e.g.,  T-shirts, 
buttons,  hats),  and  furniture  purchases. 

m.  Applicatioii  Requirements 

A.  What  Is  Required  for  Applications? 

Proposals  from  eligible  organizations 
must  have  the  following: 

1.  Application  for  Federal  Assistance 
(SF  424)  the  official  form  is  required  for 
all  federal  grants  that  requests  basic 
information  about  the  grantee  and  the 
proposed  project.  The  applicant  must 
submit  the  original  application,  and  one 
copy,  signed  by  a  person  duly 
authorized  by  the  governing  board  of  the 
applicant.  Please  complete  part  10  of  the 
SF  424  form,  "Catalog  of  Federal 
Domestic  Assistance  Niunber"  with  the 
following  information:  66.604 — 
Environmental  Justice  Small  Grants 
Program. 

2.  The  Federal  Standard  Form  (SF 
424A)  and  budget  detail,  which 
provides  information  on  your  budget. 
For  the  purposes  of  this  grant  program, 
complete  only  the  non  shaded  areas  of 
SF  424A.  Budget  figures/projections 
should  support  your  work  plan/ 
narrative.  The  EPA  portion  of  each  grant 
will  not  exceed  $15,000  for  Multi-Media 
or  $20,000  for  Research  projects. 
Therefore,  your  budget  should  reflect 
this  limit  on  federal  funds. 

3.  A  narrative/ work  plan  of  the 
proposal  is  not  to  exceed  five  pages.  A 
narrative/work  plan  describes  the 
applicant's  proposed  project.  The  pages 
of  the  work  plan  must  be  letter  size  (8V2 
X  11  inches),  with  normal  type  size  (12 
characters  per  inch),  and  at  least  1" 
margins. 

The  narrative/work  plan  is  one  of  the 
most  important  aspects  of  your 
application  and  (assmning  that  all  other 
required  materials  are  submitted)  will 
be  used  as  the  primary  basis  for 
selection.  Work  plans  must  be 
submitted  as  follows; 

a.  A  one  page  summary  that  includes 
the  following: 

•  Identifies  the  environmental  justice 
issue(s)  to  be  addressed  by  the  project; 

•  Identifies  the  Environmental  Justice 
community /target  audience; 

•  Identifies  the  environmental 
Statutes/ Acts  addressed  by  the  project; 
and 

•  Identifies  the  program  goal  that  the 
project  will  meet  and  how  it  will  meet 
them. 

b.  A  concise  introduction  that  states 
the  nature  of  the  organization  (i.e.,  how 
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long  it  has  been  in  existence,  if  it  is 
incorporated,  if  it  is  a  network,  etc.), 
how  the  organization  has  been 
successful  in  the  past,  purposes  of  the 
project,  the  environmental  justice 
commimity /target  audience,  projects 
completion  plans/time  frames,  and 
expected  results. 

c.  A  concise  project  description  that 
describes  how  the  applicant  is 
community-based  and/or  plans  to 
involve  the  target  audience  in  the 
project  and  how  the  applicant  plans  to 
meet  at  least  two  of  the  three  program 
goals  outlined  in  section  IIB: 
"Envfronmental  Justice  Small  Grants 
Program  Goals."  Additional  credit  will 
not  be  given  for  projects  that  fulfill  more 
than  two  goals. 

d.  A  conclusion  discussing  how  the 
applicant  will  evaluate  and  measure  the 
success  of  the  project,  including  the 
anticipated  benefits  and  challenges  in 
implementing  the  project. 

4.  An  appendix  witn  resumes  of  up  to 
three  key  personnel  who  will  be 
significantly  involved  in  the  project. 

5.  Letter(s)  of  commitment.  If  your 
proposed  project  includes  the 
significant  involvement  of  other 
community  organizations,  yoiu' 
application  must  include  letters  of 
commitment  from  these  organizations. 

6.  Non-Profit  Status.  The  applicant 
must  provide  documentation  in 
evidence  of  the  organization's  non-profit 
status. 

Applications  that  do  not  include  the 
information  listed  above  in  items  1-4 
and  item  5,  if  applicable,  will  not  be 
considered  for  an  award. 

Please  mark  any  information  in  the 
proposal  that  you  consider  confidential. 
EPA  will  follow  the  procedures  at  40 
CFR  part  2  if  information  marked 
confidential  is  requested  from  the 
Agency  under  the  Freedom  of 
Information  Act. 

Please  note:  Your  application  to  this  EPA 
program  may  be  subject  to  your  state's 
intergovernmental  review  process  and/or  the 
consultation  requirements  of  section  204, 
Demonstration  Cities  and  Metropolitan 
Development  Act.  See  40  CFR  part  29  for 
details.  Check  with  your  state's  Single  Point 
of  Contact  to  determine  your  requirements. 
Some  states  do  not  require  this  review. 
Applicants  from  American  Samoa,  Guam, 
Puerto  Rico,  and  the  U.S.  Virgin  Islands 
should  also  check  with  their  Single  Point  of 
Contact.  You  may  contact  your  EPA  regional 
contact  (listed  below)  or  EPA  Headquarters 
Grants  Policy,  Information  and  Training 
Branch  at  (202)  564-5325  for  additional 
information.  If  your  state  does  not  have  a 
single  point  of  contact  you  must  notify 
directly  affected  state,  local  and  area  wide 
agencies  if  your  application  is  selected  for  an 
award.  See  40  CFR  29.7(b).  Federally 
recognized  tribal  governments  are  not 
required  to  comply  with  this  procedure. 


B.  When  and  Where  Must  Applications 
Be  Submitted? 

The  applicant  must  submit/mail  one 
signed  original  application  with 
required  attachments  and  one  copy  to 
the  primary  contact  at  the  EPA  regional 
office  listed  below.  The  application 
must  be  delivered  by  close  of  business 
Wednesday,  December  18,  2002  to  your 
appropriate  EPA  regional  office  (listed 
below)  or  postmarked  by  the  U.S.  Postal 
Service  midnight  Wednesday,  December 
18,  2002.  Forms  and  relevant 
background  material  are  available  at 
http://www.epa.gov/compliance/ 
environmental  justice/grants/. 

Regional  Contact  Names  and  Addresses 

Region  1:  Connecticut,  Maine, 
Massachusetts,  New  Hampshire,  Rhode 
Island,  Vermont 

Primary  Contact:  Ronnie  Harrington, 
(617)  918-1703, 

harrington.veronica@epa.gov,  USEPA 
Region  1  (SAA),  1  Congress  Street — 
11th  Floor,  Boston,  MA  02203-0001. 

Secondary  Contact:  Pat  O'Leary,  (617) 
918-1978,  oleary.pat@epa.gov. 

Region  2:  New  Jersey,  New  York,  Puerto 
Rico,  U.S.  Virgin  Islands 

Primary  Contact:  Terry  Wesley,  (212) 
637-3576,  wesley.terry@epa.gov, 
USEPA  Region  2,  290  Broadway,  26th 
Floor,  New  York,  NY  10007. 

Secondary:  Natalie  Loney,  (212)  637- 
3639,  loney.natalie@epa.gov. 

Region  3:  Delaware,  District  of 
Columbia,  Maryland,  Pennsylvania, 
Virginia,  West  Virginia 

Primary  Contact:  Reginald  Harris,  (215) 
814-2988,  harris.reggie@epa.gov, 
USEPA  Region  3  (3DA00),  1650  Arch 
Street,  Philadelphia,  PA  19103-2029. 

Region  4:  Alabama,  Florida,  Georgia, 
Kentucky,  Mississippi,  North  Carolina, 
South  Carolina,  Tennessee 

Primary  Contact:  Gloria  Love,  (404) 
562-9672,  love.gloria@epa.gov, 
USEPA  Region  4,  61  Forsyth  Street, 
Atlanta,  GA  30303-8960. 

Secondary:  Cynthia  Peurifoy,  (404)  562- 
9649,  peurifoy.cynthia@epa.gov. 

Region  5:  Illinois,  Indiana,  Michigan, 
Minnespta,  Ohio,  Wisconsin 

Primary  Contact:  Margaret  Millard,  (312) 
353-1440,  millard.margaret@epa.gov, 
USEPA  Region  5  (T-165),  77  West 
Jackson  Boulevard,  Chicago,  IL 
60604-3507. 

Secondary:  Karla  Owens,  (312)  886- 
5993,  owens.karia@epa.gov. 


Region  6:  Aricansas,  Louisiana,  New 
Mexico,  Oklahoma,  Texas 

Primary  Contact:  Nelda  Perez.  (214) 
665-2209,  perez.nelda@epa.gov, 
USEPA  Region  6,  Fountain  Place, 
12th  Floor,  1445  Ross  Avenue  (RA- 
D),  Dallas,  Texas  75202-2733. 

Secondary  Contact:  Olivia  Balandran, 
(214)  665-7257,  balandran. olivia- 
r@epa.gov. 

Region  7:  Iowa,  Kansas,  Missouri, 
Nebraska 

Primary  Contact:  Althea  Moses, 
moses.althea@epa.gov.  USEPA  Region 
7,  901  North  5th  Street  (ECORA), 
Kansas  City,  KS  66101. 

Secondary:  Monica  Espinosa,  (913)  551- 
7058,  espinosa.monica@epa.gov. 

Region  8:  Colorado,  Montana,  North  ' 
Dakota,  South  Dakota,  Utah,  Wyoming 

Primary  Contact:  Nancy  Reish,  (303) 
312-6040,  reish.nancy@epa.gov, 
USEPA  Region  8  (8ENF-EJ),  999  18th 
Street,  Suite  300,  Denver,  CO  80202- 
2466. 

Secondary:  Jean  Belille,  (303)  312-6556, 
belille.jean@epa  .gov. 

Region  9:  Arizona,  California,  Hawaii, 
Nevada,  American  Samoa,  Guam 

Primary  Contact:  Willard  Chin,  (415) 
972-3797,  chin.willard@epa.gov, 
USEPA  Region  9  CMD-1.  75 
Hawthorne  Street.  San  Francisco,  CA 
94105. 

Secondary:  Rachael  Loftin,  (415)  972- 
3272,  loftin.rachael@epa.gov. 

Region  10:  Alaska,  Idaho,  Oregon, 
Washington 

Primarv  Contact:  Cecilia  A.  Contreras, 
{206)-553-2899. 

contreras.cecilia@epa.gov.  USEPA 
Region  10  (CEJ-163),  1200  Sixth 
Avenue,  Seattle,  WA  98101. 

Secondary:  Victoria  Plata,  (206)  553- 
8580,  plata.victoria@epa.gov. 

TV.  Process  for  Awarding  Grants 

A.  How  Will  Applications  Be  Reviewed? 

The  EPA  regional  offices  will  review, 
evaluate,  and  select  grant  recipients. 
Applications  will  be  screened  to  ensure 
that  they  meet  all  eligible  activities  and 
requirements  described  in  sections  11 
and  m.  Applications  will  be 
disqualified  if  they  do  not  meet  these 
eligibility  standards.  Applications  will 
also  be  evaluated  by  regional  review 
panels  based  on  the  criteria  outlined 
below. 

1.  Threshold  Criteria 

Applications  that  propose  projects 
that  are  inconsistent  with  the  EPA's 
statutory  authority  or  the  goals  for  the 
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program  are  ineligible  for  funding  and 
will  not  be  evaluated  and  ranked. 
Regional  offices  will  contact  applicants 
whose  proposals  do  not  meet  the 
threshold  requirements  to  determine 
whether  the  proposal  can  be  revised  to 
meet  the  threshold  requirements. 

2.  Evaluation  Criteria 

Proposals  will  be  ranked  using  the 
following  criteria: 

a.  Responsiveness  of  the  Work  plan  to 
Environmental  Justice  issues  affecting 
the  community  to  be  served  (20  Points). 

b.  Effectiveness  of  the  project  design 
(40  Points). 

c.  Clarity  of  the  Measures  of  Success 
(25  Points). 

d.  Qualifications  of  Project  Staff  (15 
Points). 

B.  How  Will  the  Final  Selections  Be 
Made? 

After  the  individual  projects  are 
reviewed  and  ranked,  the  EPA  regional 
officials  will  compare  the  best 
applications  and  make  final  selections. 
Additional  factors  that  the  EPA  will  take 
into  account  include  geographic  and 
socioeconomic  balance,  diverse  nature 
of  the  projects,  cost,  and  projects  whose 
benefits  can  be  sustained  after  the  grant 
is  completed.  Regional  Administrators 
will  select  the  final  grants. 

Please  note  that  this  is  a  very 
competitive  grant's  program.  Limited 
funding  is  available  and  many  grant 
applications  are  expected  to  be  received. 
Therefore,  the  Agency  cannot  fund  all 
applications.  If  your  project  is  not 
funded,  a  listing  of  other  EPA  grant 
programs  may  be  found  in  the  Catalog 
of  Federal  Domestic  Assistance.  This 
publication  is  available  on  the  Internet 
at  www.cfda.gov  and  at  local  libraries, 
colleges,  or  universities. 

C.  How  Will  Applicants  Be  Notified? 

After  all  applications  are  received,  the 
regional  EPA  offices  will  mail 
acknowledgments  to  applicants  in  their 
regions.  Once  applications  have  been 
recommended  for  funding,  the  EPA 
Regions  will  notify  the  finalists  and 
request  any  additional  information 
necessary  to  complete  the  award 
process.  The  finalists  will  be  required  to 
complete  additional  government 
application  forms  prior  to  receiving  a 
grant,  such  as  the  EPA  Form  SF-424B 
(Assurances — Non-Construction 
Programs)  and  EPA  Form  570Q-48,  the 
Certification  Regarding  Debarment, 
Suspension,  and  Other  Responsibility 
Matters.  The  federal  government 
requires  all  grantees  to  certify  and 
assure  that  tihey  will  comply  with  all 
applicable  federal  laws,  regulations,  and 
requirements.  The  EPA  Regional 


Environmental  Justice  Coordinators  or 
their  designees  will  notify  those 
applicants  whose  projects  are  not 
selected  for  funding. 

V.  Expected  Time-Frame  for  Reviewing 
and  Awarding  Grants 

October  1,  2002— FY  2003  OEJ  Small 
Grants  Program  Application  Guidance 
is  available  and  published  in  the 
Federal  Register. 

October  5,  2002  to  December  18,  2002— 
Eligible  grant  recipients  develop  and 
complete  their  applications. 

Decemoer  18,  2002 — Applications  must 
be  delivered  by  close  of  business 
Wednesday,  December  18,  2002  to 
your  appropriate  EPA  regional  office 
(listed  in  section  III)  or  postmarked  by 
U.S.  Postal  Service  midnight 
Wednesday,  December  18,  2002. 

December  19,  2002  to  February  28, 
2003 — EPA  regional  program  officials 
review  and  evaluate  applications  and 
select  grant  finalists. 

March  1,  2003  to  July  30,  2003— 
Applicants  will  be  contacted  by  the 
Region  if  their  application  is  being 
considered  for  funding.  Additional 
information  may  be  required  fi-om  the 
finalists,  as  indicated  in  section  IV. 
The  EPA  regional  grant  offices  process 
grants  and  make  awards. 

August  30,  2003 — EPA  expects  to 
release  the  national  announcement  of 
the  FY  2003  Environmental  Justice 
Small  Grant  Recipients. 

VI.  Project  Period  and  Final  Reports 

Activities  must  be  completed  and 
funds  spent  within  the  time  frame 
specified  in  the  grant  award,  one  year. 
Project  start  dates  will  depend  on  the 
grant  award  date  (most  projects  begin  in 
August  or  September).  The  recipient 
organization  is  responsible  for  the 
successful  completion  of  the  project. 
The  quaUfications  of  the  recipient's 
project  manager  is  subject  to  approval 
by  the  EPA  project  officer.  However,  the 
EPA  may  not  identify  any  particular 
person  as  the  project  manager.  Unless 
specified  in  the  award,  all  recipients 
must  submit  final  reports  for  EPA 
approval  within  ninety  (90)  days  of  the 
end  of  the  project  period.  Specific  report 
requirements  (e.g..  Quarterly  or  Semi- 
armual  Progress  Reports,  Final 
Technical  Report  and  Financial  Status 
Report)  will  be  described  in  the  award 
agreement.  The  EPA  will  collect, 
review,  and  disseminate  granteesLfinal 
reports  to  serve  as  model  programs. 

For  further  information  about  this 
program,  please  visit  the  EPA's  Web  site 
at  http://www.epa.gov/compliance/ 
envimnmentaljustice/index.html  or  call 
our  hotline  at  1-800-962-6215 
(available  in  Spanish).    _ 


Vn.  Fiscal  Year  2004  Environmental 
Justice  Small  Grants  Program 

A.  How  Can  I  Receive  Information  on 
the  Fiscal  Year  2004  (October  1,  2003  to 
September  30,  2004)  Environmental 
Justice  Small  Grants- Program? 

If  you  wish  to  be  placed  on  the 
national  mailing  list  to  receive 
information  on  the  FY  2004 
Environmental  Justice  Small  Grants 
Program,  e-mail  your  request  along  v«th 
your  name,  organization,  address,  and 
phone  number  to  lewis.sheila@epa.gov 
or  mail  your  request  along  with  your 
name,  organization,  address,  and  phone 
number  to: 

U.S.  Environmental  Protection 
Agency,  Enviroiunental  Justice  Small 
Grants  Program  (2201A),  FY  2004 
Grants  Mailing  List,  Ariel  Rios  Building, 
1200  Pennsylvania  Avenue,  NW., 
Washington,  DC  20460.  1  (800)  962- 
6215. 

If  you  wish  to  receive  information  on 
local  Environmental  Justice  programs, 
you  may  mail  or  e-mail  your  request 
along  with  your  name,  organization, 
address,  and  phone  number  to  the 
appropriate  regional  office  listed  on 
pages  9-11  of  this  application. 

Thank  you  for  your  interest  in  our 
Small  Grants  Program. 

Dated:  September  20.  2002. 
Linda  K.  Smith, 

Acting  Director,  Office  of  Environmental 
Justice. 

(FR  Doc.  02-24643  Filed  9-26-02;  8:45  am] 
BILUNG  CODE  6S60-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2002-0257;  FRL-7275-4] 

Nominations  for  fIFRA  Scientific 
Advisory  Panei;  Request  for 
Comments 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  This  notice  provides  the 
names,  addresses,  professional 
affiliations,  and  selected  biographical 
data  of  persons  nominated  to  serve  on 
the  Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act,  Scientific  Advisory 
Panel  (FIFRA)/(SAP)  established  under 
section  25(d)  of  the  FIFRA.  The  Panel 
was  created  on  November  28, 1975,  and 
made  a  statutory  Panel  by  amendment 
to  FIFRA,  dated  October  25, 1988. 
Public  comment  on  the  nominations  is 
invited,  as  these  comments  will  be  used 
to  assist  the  Agency  in  selecting  three 
new  chartered  Panel  members. 
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DATES:  Comments,  identified  by  docket 
ID  number  OPP-2002-0257,  must  be 
received  on  or  before  October  28,  2002. 
ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  ID  number 
OPP-2002-0257  in  the  subject  line  on 
the  first  page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Steven  Knott,  Office  of  Science 
Coordination  and  Policy  (7201M), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW,  Washington, 
DC  20460;  telephone  number:  (202) 
564-8450;  fax  number  (202)  564-8382; 
e-mail  address:  knott.steven@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  This  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  Since  other  entities  may  also 
be  interested,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information.  Including  Copies  of  This 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  firom 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  uinder  docket  ID  number  OPP- 
2002-0257.  The  official  record  consists 
of  the  documents  specifically  referenced 
in  this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  Confidential  Business 
Information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  docimients  that  are  referenced  m 


those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period  is 
availaibe  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  throiigh 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket  ID 
number  OPP-2002-0257  in  the  subject 
line  on  the  first  page  of  your  response. 

1.  By  mail.  Submit  your  written 
comments  to:  Public  Information  and 
Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  PesUcide 
Programs  (OPP),  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington.  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  written  comments  to:  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  Rm. 
119,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Hwy.,  Arlington.  VA.  The  PIRIB  is 
open  from  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is (703)  305-5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  opp-docket@epa.gov.  Do  not  submit 
any  information  electronically  that  you 
consider  to  be  CBI.  Use  WordPerfect 
6.1/8.0/9.0  or  ASCII  file  format,  and 
avoid  the  use  of  special  characters  or 
any  form  of  encryption.  Be  siu«  to 
identify  by  docket  ID  nxmiber  OPP- 
2002-0257.  You  may  also  file  a  request 
online  at  many  Federal  Depository 
Libraries. 

n.  Background 

Amendments  to  FIFRA  enacted 
November  28, 1975,  include  a 
requirement  under  section  25(d)  that 
notices  of  intent  to  cancel  or  reclassify 
pesticide  registrations  piu^uant  to 
section  6(b)(2),  as  well  as  proposed  and 
final  forms  of  rulemaking  piusuant  to 
section  25(a),  be  submitted  to  FIFRA/ 
SAP  prior  to  being  made  public  or 
issued  to  a  registrant.  In  accordance 


vdth  section  25id),  the  FIFRA/SAP  is  to 
have  an  opportunity  to  comment  on  the 
health  and  environmental  impact  of 
such  actions.  The  Panel  shall  also  make 
conunents,  evaluations,  and 
recommendations  for  operating 
guidelines  to  improve  the  effectiveness 
and  quality  of  analyses  made  by  Agency 
scientists.  In  accordance  with  the 
statute,  the  FIFRA/SAP  is  composed  of 
seven  permanent  members,  selected  and 
appointed  by  the  Deputy  Administrator 
of  EPA  from  nominees  submitted  by 
both  the  National  Science  Foundation 
(NSF)  and  the  National  Institutes  of 
Health  (NIH).  The  Agency  is,  at  this 
time,  selecting  three  new  members  to 
serve  on  the  Panel  as  a  result  of 
membership  terms  that  will  expire  this 
year.  EPA's  Office  of  Prevention, 
Pesticides  and  Toxic  Substances 
(OPPTS)  requested  nominations  of 
experts  to  be  selected  from,  but  not 
limited  to,  the  fields  of  pediatric 
medicine,  biostatistics,  and  toxicolc^/ 
veterinary  medicine.  Nominees  should 
be  well  published  and  current  in  their 
fields  of  expertise.  The  statute  further 
stipulates  that  we  publish  the  name, 
address,  professional  affiliation,  and  a 
brief  biographical  sketch  of  each 
nominee  in  the  Federal  Register  and 
solicit  public  conunents  concerning  the 
candidates  nominated. 

in.C3uurter 

A  Charter  for  the  FiFRA/SAP,  dated 
October  25,  2000,  was  issued  in 
accordance  with  the  requirements  of  the 
Federal  Advisory  Committee  Act 
(FACA).  Public  Law  92-463.  86  Stat. 
770  (5  U.S.C.  App.  I).  The  qualifications 
of  members  as  provided  by  the  Charter 
follow. 

A.  Qualifications  of  Members 

Members  are  scientists  who  have 
sufficient  professional  qualifications, 
including  training  and  experience,  to  be 
capable  of  providing  expert  comments 
as  to  the  impact  on  health  and  the 
environment  of  regulatory  actions  under 
sections  6(b)  and  25(a)  of  FIFRA.  No 
persons  shall  be  ineligible  to  serve  on 
the  Panel  by  reason  of  their  membership 
on  any  other  advisory  committee  to  a 
Federal  department  or  agency  or  their 
employment  by  a  Federal  department  or 
agency  (except  EPA).  The  Deputy 
Administrator  appoints  individuals  to 
serve  on  the  Panel  for  staggered  terms  of 
4  years.  Panel  members  are  subject  to 
the  provisions  of  40  CFR  part  3,  subpart 
F,  Standards  of  Conduct  for  Special 
Government  Employees,  whidi  include 
rules  regarding  conflicts  of  interest. 
Each  nominee  selected  by  the  Deputy 
Administrator,  before  being  formally 
appointed,  is  required  to  submit  a 
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Confidential  Statement  of  Employment 
and  Financial  Interests,  which  shall 
fully  disclose,  among  other  financial 
interests,  the  nominee's  sources  of 
research  support,  if  any. 

In  accordance  with  section  25(d)  of 
FIFRA,  the  Deputy  Administrator  shall 
require  all  nominees  to  the  Panel  to 
furnish  information  concerning  their 
professional  qualifications,  educational 
background,  employment  history,  and 
scientific  publications.  The  Agency  is 
required  to  publish  in  the  Federal 
Register  the  name,  address,  and 
professional  affiliations  of  each  nominee 
and  to  seek  public  comment  on  the 
nominees. 

B.  Applicability  of  Existing  Regulations 

With  respect  to  the  requirements  of 
section  25(d)  of  FIFRA  that  the 
Administrator  promulgate  regulations 
regarding  conflicts  of  interest,  the 
Charter  provides  that  EPA's  existing 
regulations  applicable  to  special 
government  employees,  which  include 
advisory  committee  members,  will 
apply  to  the  members  of  the  FIFRA/ 
SAP.  These  regulations  appear  in  40 
CFR  part  3,  subpart  F.  In  addition,  the 
Charter  provides  for  open  meetings  with 
opportunities  for  public  participation. 

C.  Process  of  Obtaining  Nominees 

In  accordance  with  the  provisions  of 
section  25(d)  of  FIFRA,  EPA,  in  April 
2002,  requested  the  NIH  and  NSF  to 
nominate  scientists  to  fill  three 
vacancies  occiuring  on  the  Panel.  The 
Agency  requested  nomination  of  experts 
in  the  fields  of  toxicology/veterinary 
medicine,  clinical  pediatric  research, 
and  biostatistics,  and  related  fields.  NIH 
and  NSF  responded  by  letter,  providing 
the  Agency  with  six  nominees  each. 
Three  of  the  twelve  nominees  withdrew 
their  names  fi'om  consideration,  because 
they  believed  their  current 
responsibilities  would  preclude  active 
participation  in  FIFRA/SAP  meetings. 

IV.  Nominees      | 

The  following  are  the  names, 
addresses,  professional  affiliations,  and 
selected  biographical  data  of  nominees 
being  considered  for  membership  on  the 
FIFRA/SAP.  The  Agency  expects  to 
select  three  of  the  nominees  to  fiU  three 
vacancies  ocouring  during  the  calendar 
year  2002. 

A.  Nominations  for  the  Field  of 
Toxicology/Veterinary  Medicine 

1.  iVoTTU/jee.  Faustman,  Elaine  M., 
Ph.D.,  D.A.B.T.,  Professor  and  Director, 
Institute  for  Risk  Analysis  and  Risk 
Communication,  School  of  Public 
Health  and  Community  Medicine, 
University  of  Washington. 


i.  Expertise.  Reproductive  and 
developmental  toxicology  of  metals,  in 
vitro  and  molecular  biological 
methodologies,  quantitative  risk 
assessment. 

ii.  Education.  A.B.  Chemistry  and 
Zoology.  Hope  College,  1976;  Ph.D., 
Pharmacology/Toxicology,  Michigan 
State  University,  1980;  post-doctoral 
studies  in  Toxicology  and 
Environmental  Pathology,  School  of 
Medicine,  University  of  Washington. 

iii.  Professional  experience.  Dr. 
Faustman  has  served  on  the  National 
Institute  of  Environmental  Health 
Sciences/National  Toxicology  Program 
(NIEHS-NTP)  Board  of  Scientific 
Counselors  and  the  National  Academy 
of  Sciences  Committee  in  Toxicology. 
She  has  also  served  as  Associate  Editor 
of  Fimdamental  and  Applied 
Toxicology  and  on  the  editorial  boards 
of  Reproductive  Toxicology  and 
Toxicology  Methods.  Dr.  Faustman  is 
the  Director  of  EPA-NIEHS  funded 
Child  Health  Care  Center  which  is 
evaluating  key  mechanisms  defining 
children's  susceptibility  to  pesticides. 
She  is  an  elected  Fellow  of  the 
American  Association  for  the 
Advancement  of  Science,  and  has 
recently  served  as  Chair  for  the 
American  Academy  of  Sciences 
Committee  on  Developmental 
Toxicology.  She  is  a  member  of  the 
NIEHS-NTP  Committee  on  Alternative 
Toxicology  Methods. 

2.  Nominee.  Froines,  John  R.,  Ph.D., 
Professor,  Department  of  Enviromnental 
Health  Sciences,  UCLA  School  of  Public 
Health;  Director,  UCLA  Center  for 
Occupational  and  Environmental 
Health;  Director,  Southern  California 
Particle  Center  and  Supersite. 

i.  Expertise.  Chemical  toxicology  and 
risk  assessment,  biomarkers  and 
toxicokinetics  of  chemical  carcinogens, 
policy  and  priorities  in  environmental 
and  occupational  health. 

ii.  Education.  B.S.  Chemistry, 
University  of  California,  Berkeley,  1963; 
M.S.,  Physical-Organic  Chemistry,  Yale 
University,  1964;  Ph.D.,  Physical- 
Organic  Chemistry,  Yale  University, 
1967. 

iii.  Professional  experience.  Dr. 
Froines  has  served  on  the  National 
Academy  of  Sciences  (NAS)  Committee 
on  Environmental  Epidemiology, 
including  principal  authorship  of  two 
chapters  on  exposiue  assessment  in  two 
NAS  reports.  He  has  served  as  chair  of 
the  Advisory  Panel  for  the  Office  of 
Technology  Assessment  project, 
"Gauging  Control  Technology  and 
Regulatory  Impacts  in  Occupational 
Safety  and  Health"  (1992-1995).  He  has 
served  on  the  Federal  Committee  to  the 
Department  of  Energy  (DOE)  on  the 


Beryllium  Standard  (1997-1998),  on  the 
Carcinogen  Identification  Committee 
(1995-2001),  and  the  President's 
(University  of  California  U.C.) 
committees  on  health,  safety,  and 
environmental  concerns  with  the  three 
national  laboratories  managed  by  U.C. 
Dr.  Froines  is  presently  Chairman  of  the 
Scientific  Review  Panel,  Air  Resources 
Board;  member  of  the  National 
Toxicology  Program  Board  of  Scientific 
Counselors;  member  of  several 
committees  of  the  South  Coast  Air 
Quality  Management  District  in 
southern  California,  and  a  member  of 
the  Scientific  Advisory  Board,  Center 
for  Vulnerable  Populations  Research. 

3.  Nominee.  Isom,  Gary  E.,  Ph.D., 
Professor  of  Toxicology,  Vice  President 
for  Research,  and  Dean  of  the  Graduate 
School,  Purdue  University. 

i.  Expertise.  Chemical  and  cyanide 
toxicology  and  related  neurological 
disorders. 

ii.  Education.  B.S.,  Pharmacy,  Idaho 
State  University,  Ph.D.,  Pharinacology, 
Washington  State  University,  1973. 

iii.  Professional  experience.  Associate 
Professor  of  Toxicology  at  Idaho  State 
University  and  at  Purdue  University.  Dr. 
Isom  has  served  on  nimierous  review 
panels  for  NIH  and  NSF.  He  has 
published  in  the  journals  Toxicology 
and  Applied  Pharmacology.  Journal  of 
Neujochemistry,  Neurotoxicology,  and 
the  Journal  of  Pharmacology  and 
Experimental  Therapeutics.  Dr.  Isom 
presently  serves  on  the  Advisory 
Conmiittee  for  the  Engineering 
Directorate  at  NSF.  In  1999  he  was 
appointed  to  the  Science  and 
Technology  Advisory  Board  of  the 
Defense  Intelligence  Agency. 

4.  Nominee.  Russell,  Stephen  W.. 
D.V.M.,  Ph.D..  Wilkinson  Distinguished 
Professor  of  Cancer  Research,  University 
of  Kansas  Cancer  Center,  University  of 
Kansas  Medical  Center,  Kansas  City,  KS 
(emeritus  since  2001). 

i.  Expertise.  Immunopathology. 

ii.  Education.  B.S.  Enology, 
University  of  California,  Davis,  1960; 
D.V.M.,  UC  Davis.  1966;  Ph.D., 
Comparative  Pathology,  UC  Davis,  1972; 
postdoctoral  fellowship,  Scripps  Clinic 
and  Research  Foundation, 
immunopathology,  1972-1973. 

iii.  Professional  experience.  Dr. 
Russell  has  served  as  member  and  as 
Chair  of  the  Animal  Resources  Review 
Committee  of  NIH  (1986-1990).  He  has 
served  on  a  Special  Review  Committee 
on  Animal  Models  of  Solid  Tumors  for 
NIH;  the  Immunological  Sciences 
Review  Panel,  US  Army  Breast  Cancer 
Research  Program;  and  on  the  Board  of 
Scientffic  Counselors,  National  Center 
for  Research  Resources,  NIH.  Dr.  Russell 
has  served  on  editorial  boards  of,  and 
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has  published  in,  several  professional 
journals,  including  Journal  of  Leucocyte 
Biology,  Journal  of  Immunology, 
Yearbook  of  Pathology  and  Clinical 
Pathology,  Infection  and  Immunity,  and 
Gene.  Dr.  Russell  was  Director  of  die 
University  of  Kansas  Cancer  Center, 
University  of  Kansas  Medical  Center, 
Kansas  City,  KS  bom  1991-1995.  He 
was  Associate  Director  for  Research  at 
the  University  of  Kansas  Cancer  Center 
fitjm  1987-1991.  From  1980-1987  he 
was  Professor  and  Chairman  of  the 
Department  of  Comparative  and 
Experimental  Pathology,  College  of 
Veterinary  Medicine,  and  Professor, 
Departments  of  Pathology  and 
Immunology  and  Medical  Microbiology, 
College  of  Medicine,  University  of 
Florida,  Gainesville,  FL. 

B.  Nominations  for  the  Field  of  Clinical 
Pediatrics  Research 

1.  Nominee.  Frank,  Michael  M.,  M.D., 
Professor  and  Chairman,  Department  of 
Pediatrics;  Professor  of  Medicine; 
Professor  of  Immunology,  Duke 
University. 

i.  Expertise.  Pediatric  hnmunology 
and  Toxicology. 

Education.  A.B.,  Zoology,  University 
of  Wisconsin,  1956;  M.D.,  Harvard 
Medical  School,  1960. 

ii.  Professional  experience.  Chief, 
Laboratory  of  Clinical  Investigation, 
National  institute  of  Allergy  and 
Infectious  Diseases,  National  Institutes 
of  Health,  1977-1990;  Clinical  Director, 
NLAID,  NIH,  1977-1990;  Head,  Clinical 
Immimology  Section,  Laboratory  of 
Clinical  Livestigation,  NIAID,  NIH, 
1971-1990;  Senior  Investigator,  LCI, 
NIAID,  NIH,  1968-1971.  Dr.  Frank  has 
served  on  editorial  boards  of,  and  has 
published  in,  several  professional 
journals,  including  Journal  of 
hnmimology,  Journal  of  Clinical 
Investigation,  Blood,  Reviews  in 
Infectious  Diseases,  Current  Opinions  in 
Pediatrics,  and  Medicine. 

2.  Nominee.  Handwerger,  Stuart, 
M.D.,  Director  of  Endocrinology, 
Cincinnati  Children's  Hospital  Medical 
Center,  Cincinnati,  OH;  Robert  and 
Mary  Shoemaker  Professor  of  Pediatrics 
and  Professor  of  Cell  Biology, 
Neurobiology  and  Anatomy,  University 
of  Cincinnati  College  of  Medicine, 
Cincinnati,  OH. 

i.  Expertise.  Placental  and  uterine 
biology,  fetal  and  reproductive 
endocrinology,  diagnosis  and  treatment 
of  growth  disorders. 

ii.  Education.  B.A.,  Biological 
Sciences,  Johns  Hopkins  University, 
Baltimore,  MD,  1960;  M.D.,  University 
of  Maryland,  Baltimore,  MD,  1964. 

iii.  Professional  experience.  Professor 
of  Cell  Biology,  Neurobiology  and 


Anatomy,  Senior  Member, 
Developmental  Biology  Program, 
Member,  Barrett  Cancer  Center, 
University  of  Cincinnati  College  of 
Medicine,  1990  to  present;  Director, 
Post-Doctoral  Training,  Department  of 
Pediatrics,  Cincirmati  Children's 
Medical  Center,  Cincinnati,  OH  1993  to 
present.  Dr.  Handwerger  was  Director  of 
the  Division  of  Endocrinology, 
Department  of  Pediatrics,  Duke 
University  School  of  Medicine,  Durham, 
NC,  1979  to  1990.  During  this  same  time 
period,  he  was  a  Senior  Member,  Duke 
Comprehensive  Cancer  Center,  Duke 
University  School  of  Medicine. 

C.  Nominations  for  the  Field  of 
Biostatistics 

1.  Nominee.  Bailer,  A.  John,  Ph.D., 
Professor,  Department  of  Mathematics 
and  Statistics,  and  affiliate  member. 
Department  of  Zoology,  Miami 
University,  Oxford,  OH. 

i.  Expertise.  Biostatistics,  risk 
estimation  and  characterization. 

ii.  Education.  B.S.,  Mathematics  and 
Statistics,  1978;  B.A.,  Psychology,  1982, 
Miami  University,  Oxford,  OH;  M.A., 
C^antitative  Psychology,  University  of 
North  Carolina,  Chapel  Hill,  1984; 
Ph.D.,  Biostatistics,  University  of  North 
Carolina,  Chapel  Hill,  1986. 

iii.  Professional  experience.  Professor 
of  Statistics,  Miami  University,  Oxford, 
OH,  1988  to  present;  invited  participant 
in  technical  workshop  on  Whole- 
Effluent  Toxicity  sponsored  by  the 
Society  of  Environmental  Toxicology 
and  Chemistry,  September  1995; 
member  on  two  subcommittees  of  the 
Board  of  Scientific  Counselors  of  the 
National  Toxicology  Program,  1997  to 
2000;  member  of  International 
Statistical  Institute  risk  assessment 
committee,  2000  to  present;  member  of 
statistics  subconunittee  at  NIEHS/NTP 
Low  Dose  Peer  Review  for  Endocrine 
Disrupters,  Research  Triangle,  NC,  2000; 
member  of  National  Research  Council 
Subcommittee  Toxologic  Assessment  of 
Low-Level  Exposures  to  Chemical 
Warfare,  2001  to  present;  consultant  to 
NAS  committee  "Implications  of  Dioxin 
in  the  Food  Supply"  2001. 

2.  Nominee.  Doerge,  Rebecca  W., 
Ph.D.,  Associate  Professor  of  Agronomy 
and  Statistics,  Pxudue  University,  West 
Lafeyette,  IN. 

i.  Expertise.  Statistical  genomics, 
biostatistics. 

ii.  Education.  B.S.,  Mathematics, 
Univwsity  of  Utah,  1986;  M.Stat., 
University  of  Utah.  1988;  Ph.D.. 
Statistics,  North  Carolina  State 
University,  1993;  post-doctoral  fallow. 
Department  of  Biometrics  and  Plant 
Breeding,  Cornell  University,  1995. 


iii.  Professional  experience.  Dr. 
Doerge  has  won  awards  for  her  teaching 
skills,  among  them,  Outstanding 
Teacher  of  Undergraduates  in  the 
School  of  Science,  Purdue  University, 
1998.  Dr.  Doerge  has  published  in 
Endocrinology,  Journal  of  Immtmology, 
American  Journal  of  Pathology, 
Statistical  Science,  Heredity.  Genetics, 
and  Trends  in  Genetics.  She  will  co- 
chair  a  meeting  on  Quantitative 
Genetics  and  Genomics,  in  February 
2003. 

3.  Nominee.  Heeringa,  Steven  G., 
Ph.D.,  Director  of  the  Division  of 
Surveys  and  Technologies,  Institute  for 
Social  Research,  University  of  Michigan, 
Ann  Arbor,  MI. 

i.  Expertise.  Statistical  methods, 
design  and  analysis. 

ii.  Education.  Ph.D.,  Biostatistics, 
University  of  Michigan. 

iii.  Professional  experience  Dr. 
Heeringa  has  over  25  years  of  statistical 
sampling  experience,  directing  the 
development  of  the  Michigan  Institute 
for  Social  Research  (ISR),  national 
sample  design  as  well  as  sample  designs 
for  ISR's  major  longitudinal  and  cross- 
sectional  survey  programs.  During  this 
period  he  has  been  actively  involved  in 
research  in  statistical  methods  and 
procedures  such  as  weighting,  variance 
estimation  and  the  imputation  of 
missing  data  that  are  required  in  the 
analysis  of  sample  survey  data.  His 
publications  in  these  areas  have  been 
extensive.  He  has  served  as  an  advisor 
to  panels  of  the  NIH  and  the  World 
Health  Organization  (WHO).  Since  2000, 
Dr.  Heeringa  has  served  as  an  ad  hoc 
member  of  more  than  10  EPA  scientific 
review  panels.  He  teaches  survey 
sampling  methods  internationally,  and 
serves  as  a  sample  design  consultant  to 
a  wide  variety  of  international  research 
programs. 

List  of  Subjects 

Environmental  protection.  Pesticide 
and  pests. 

Dated:  September  19,  2002. 

Joaeph  Merenda. 
Director,  Office  of  Science  Coordination  and 
Policy. 

(FR  Doc.  02-24647  Filed  9-26-02;  6:45  am] 
■LUNG  cooe  60ao-so-s 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2002-0169;  FRL-7274-2] 

Fenamiphos;  Notice  of  Receipt  of 
Request  to  Voluntarily  Cancel  All 
Product  Registrations 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  section 
6(f)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  as  amended.  EPA  is  issuing  a 
notice  of  receipt  of  request  from  the  sole 
registrant,  Bayer  Corporation,  to 
voluntarily  cancel  all  their  registrations 
for  products  containing  fenamiphos, 
effective  as  of  May  31,  2007.  The 
aforementioned  registrant  has  requested 
voluntary  cancellation  of  their 
fenamiphos  product  registrations  and 
has  requested  that  EPA  waive  the  180- 
day  comment  period.  In  light  of  this 
request,  EPA  is  granting  the  request  to 
waive  the  180-day  comment  period  and 
is  providing  a  30-day  public  comment 
period  before  taking  action  on  the 
requested  cancellation.  EPA  intends  to 
grant  the  requested  registration 
cancellation  at  the  close  of  the  comment 
period,  effective  as  of  May  31,  2007. 
DATED:  Comments  on  the  requested 
registration  cancellations  must  be 
submitted  to  the  address  provided 
below  and  identified  by  docket  ID 
number  OPP-2002-0169.  Comments 
must  be  received  on  or  before  October 
28,  2002. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.  of  the 
SUPPLEMENTARY  INFORMATION  section 
below.  To  ensure  proper  receipt  by  EPA. 
it  is  imperative  that  you  identify  docket 
ID  number  OPP-2002-0169  in  the 
subject  line  on  the  first  page  of  your 
response.  | 

FOR  FURTHER  INFORMATION  CONTACT: 
Tawanda  Spears.  Special  Review  and 
Reregistration  Division  (7508C),  Office 
of  Pesticide  Programs.  Environmental 
Protection  Agency.  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460; 
telephone  number:  (703)  30»-8050;  e- 
mail  address:  spears.tawanda@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general,  and  may  be  of  interest  if  you 
manufacture,  sell,  distribute,  or  use 


fenamiphos  products.  Since  other 
entities  may  also  be  interested,  the 
Agency  has  not  attempted  to  describe  all 
the  specific  entities  that  may  be  affected 
by  this  action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  dociunent,  and 
certain  other  related  docimients  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  imder  the 
"Federal  Register — Envirorunental 
Docimients."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  To  access    ~ 
information  about  fenamiphos,  go 
directly  to  the  Home  Page  for  the  Office 
of  Pesticide  Programs  at  http:// 
www.epa.gov/pesticides/,  and  select 
"reregistration  eligibility  (REDs)"  under 
"Reregistration  and  Special  Review," 
and  then  look  up  the  entry  for 
fenamiphos  under  letter  "F." 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  ID  number  OPP- 
2002-0169.  The  official  record  consists 
of  the  documents  specifically  referenced 
in  this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  Confidential  Business 
Information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  docimients  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  fitim  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703)  305-5805. 


C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket  ID 
number  OPP-2002-0169  in  the  subject 
line  on  the  first  page  of  your  response. 

1.  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  U.S.  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington.  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  U.S.  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  opp-docket@epa.gov,  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0/9.0  or  ASCII  file 
format.  Electronic  comments  may  also 
be  filed  online  at  many  Federal 
Depository  Libraries. 

D.  How  Should  I  Handle  CBI  that  I  Want 
to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 
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E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  notice  or  collection  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 

n.  Background 

A.  Cancellations 

EPA  is  publishing  this  notice  in 
response  to  the  registrant's  request  to 
cancel  all  their  registrations  for  products 
containing  fenamiphos,  effective  as  of 
May  31,  2007.  Please  refer  to  the  table 
below  for  specific  product  registrations 
that  are  subject  to  cancellation.  EPA 
assessed  the  risk  associated  with  the  use 
of  fenamiphos  pesticide  products  and 
determined  additional  data  needs  and/ 
or  mitigation  measures  were  necessary, 
where  applicable,  to  support  the 
continued  use  of  fenamiphos  products. 
Consequently,  Bayer  Corporation,  the 
sole  registrant  of  fenamiphos,  elected  to 
request  voluntary  canceUation  of  all 
their  fenamiphos  product  registrations. 
Bayer  noted  its  decision  was  predicated 
largely  on  the  limited  use  of 
fenamiphos,  relative  to  the  expenses 
associated  vrith  supporting  the 
chemical.  In  conjunction  with  the 
request  for  voluntary  cancellation,  Bayer 
Corporation  has  also  agreed  to  amend 
their  existing  fenamiphos  product 
registrations  and  implement  interim  risk 
mitigation  measures.  EPA  intends  to 
accept  the  registrant's  request  barring 
adverse  comments  received  during  the 
30-day  public  comment  period. 

Pursuant  to  section  6(f)(1)(A)  of 
FIFRA,  Bayer  Corporation,  8400 
Hawthorne  Rd..  P.O.  Box  4913,  Kansas 
City,  MO  64120-0013  has  submitted  a 
request  to  cancel  their  existing 
manufecturing  and  end-use  product 
registrations  containing  fenamiphos. 


effective  as  of  May  31,  2007.  The  . 
product  registrations,  for  which 
cancellations  were  requested,  are 
identified  in  the  following  table: 


Fenamiphos  Prod- 
ucts 

EPA  RegistratKsns 

Nemacur  Technical- 
Insecticide 

3125-269 

Nemacur  Con- 
centrate 

Nematicide-lnsec- 
tidde 

3125-333 

Nemacur  3 

3125-283 

I<4emacur15% 
Granular 

3125-283 

Nemacur  10%  Turf 
and  Ornamental 
Nematicide 

3125-237 

B.  Amendments 

In  addition  to  the  request  to  cancel  all 
of  their  fenamiphos  product 
registrations,  Bayer  has  also  agreed  to 
amend  their  existing  fenamiphos 
product  registrations  to:  (1)  Prohibit  all 
use  and  formulation  for  use  on 
extremely  vulnerable  soils  after  May  31, 
2005;  (2)  cap  production  at  500,000 
pounds  for  fenamiphos  manufacturing- 
use  products  used  in  the  United  States 
for  the  year  ending  May  31,  2003;  and 
(3)  cap  production  for  each  subsequent 
year  at  20%  of  the  previous  year's 
production  during  the  5-year  phase-out 
period.  Lastly,  Bayer  has  submitted 
revised  labels  to  the  Agency  to 
implement  the  risk  mitigation  measures 
and  changes  to  the  product  labels 
identified  in  the  fenamiphos  IRED 
document  (i.e.,  establishing  seasonal 
maximum  application  rates  and 
reducing  current  rates). 

m.  Proposed  Existing  Stocks  and 
Import  Tolerances  Provisions 

A.  Existing  Stocks 

Bayer  has  requested  voluntary 
cancellation  of  the  fenamiphos 
registrations  identified  in  the  table 
above.  EPA  intends  to  grant  the  request 
for  voluntary  cancellation,  effective  as 
of  May  31,  2007.  For  purposes  of  the 
cancellation  order  that  the  Agency 
intends  to  issue  at  the  close  of  the 
comment  period  for  this  aimoimcement, 
the  term  "existing  stocks"  will  be 
defined,  pursuant  to  EPA's  existing 
stocks  policy  at  56  FR  29362.  as  those 
stocks  of  a  registered  pesticide  product 
which  are  currently  in  the  United  States 
and  which  have  beian  packaged,  labeled, 
and  released  for  shipment  prior  to  the 
effective  date  of  the  cancellation  or 
amendment.  As  of  May  31,  2007,  all  sale 


and  distribution  by  Bayer,  the  sole 
registrant,  of  existing  stocks 
(manufacturing-use  and  end-use 
products),  shall  be  prohibited.  Persons 
other  than  the  registrant  may  sell  and 
distribute  such  products  until  May  31. 
2008.  Use  of  stocks  in  the  chaimels  of 
trade  may  continue  until  depleted, 
except  where  prohibited  by  the  label. 
Any  distribution,  sale,  or  use  of  existing 
stocks  after  the  effective  date  of  the 
cancellation  order  that  the  Agency 
intends  to  issue  that  is  not  consistent 
vrith  the  terms  of  that  order  will  be 
considered  a  violation  of  section 
12(a)(2)(K)  and/or  12{a)(l)lA)  of  FIFRA. 

B.  Import  Tolerances 

The  registrant  anticipates  that 
commodities  treated  with  fenamiphos 
may  continue  to  be  imported  into  the 
United  States  after  the  final  effective 
date  of  cancellation,  and  after  existing 
stocks  in  the  United  States  are 
exhausted.  As  such,  Bayer  intends  to 
support  import  tolerances  for  banana, 
citrus,  grape,  pineapple,  and  garlic. 

ListofSttbiects 

Environmental  protection.  Chemicals, 
Cancellations. 

September  19,  2002. 
Lois  A.  Rossi, 

Director,  Special  Review  and  Reregistration 
Division,  Office  of  Pesticide  Programs. 
[FR  Doc.  02-24648  Filed  &-26-02;  8:45  am] 
MLUNQ  coot  6660-80-3 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2002-0260;  Fm.-7275-2] 

CafMne;  Racalpt  of  AppltcatkNi  for 
Emergancy  Exemption,  Solicitation  of 
Public  Comment 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Notice. 

summary:  EPA  has  received  a 
quarantine  exemption  request  fitjm  the 
U.S.  Department  of  Agriculture  Animal 
and  Plant  Health  Inspection  Service  to 
use  the  pesticide  caffeine  (iH-purine- 
2.6-dione,3,7-dihydro-l,3.7-trimethyl-) 
(CAS  No.  58-08-2)  to  treat  up  to  200 
acres  of  floriculture  and  nursery  crops, 
parks,  hotels  and  resort  areas,  and  forest 
habitats  to  control  Coqui  and 
Greenhouse  £rogs.  The  Applicant 
proposes  the  use  of  a  new  chemical 
which  has  not  been  registered  by  EPA. 
EPA  is  soliciting  public  comment  before 
making  the  decision  whether  or  not  to 
grant  the  exemption. 
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DATES:  Ck)i]unents,  identified  by  docket 
ID  number  OPP-2002-0260  must  be 
received  on  or  before  October  15,  2002. 
ADDRESSES:  Comments  may  be 
submitted  electnmically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  I.  of  the  SUPPLEMENTARY 
MF0RMAT10N. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Madden,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001;  telephone  number: 
(703)  305-6463;  fax  number:  (703)  308- 
5433;  e-mail  address:  Sec-18- 
Mailbox@epamail.epa.gov. 

SUPPLEMENTARY  information: 

L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  mayi>e  potentially  affected  by 
this  action  if  you  are  a  federal  or  state 
government  agency  involved  in 
administration  of  environmental  quality 
programs.  Potentially  affected  entities 
may  include,  but  are  not  limited  to: 

Federal  or  state  government  entity, 
(NAICS  9241),  e.g..  Department  of 
Agriculture,  Environment,  etc. 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
afiiacted  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  under  FOR  FURTHER 
MFORMATKNI  CONTACT. 

B.  How  Can  /  Get  Copies  of  this 
Document  and  Other  Related 
Infonnation? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2002-0260.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  conmients  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Rm.  119. 


Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is  (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  docimient 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
h  ttp://www.  epa  .gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  doc\iments  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  appropriate  docket  ID 
number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
dociunent  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  conmient  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 


entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Pubuc  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  docket  will  be 
scanned  and  placed  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the 
photograph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
brief  description  written  by  the  docket 
staff. 

C.  How  and  To  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  ID  number  in  the  subject  line  on 
the  first  page  of  your  comment.  Please 
ensure  that  your  conmients  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  conmients.  If  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  I.D.  Do 
not  use  EPA  Dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1.  Electmnically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
unit,  EPA  recommends  that  you  include 
your  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
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at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search,"  and  then  key  in 
docket  ID  number  OPP-2002-0260.  The 
system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  opp-docket@epa.gov. 
Attention:  Docket  ID  Number  OPP- 
2002-0260.  In  contrast  to  EPA's 
electronic  public  docket,  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system.  If  you  send  an  e-mail  comment 
directly  to  the  docket  without  going 
through  EPA's  electronic  public  docket, 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  By  mail.  Send  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB).  Office  of 
Pesticide  Programs  (OPP), 
Environmental  Protection  Agency 
(7502C).  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460-0001,  Attention: 
Docket  ID  Number  OPP-2002-0260. 

3.  By  hand  delivery  or  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRffl), 
Office  of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  Rm. 
119.  Crystal  Mall  #2, 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  Attention: 
Docket  ID  Number  OPP-2002-0260. 
Such  deliveries  are  only  accepted 
during  the  Docket's  normal  hours  of 
operation  as  identified  in  Unit  I.B.I. 

D.  How  Should  I  Submit  CBI  to  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM.  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 


disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
infonnation  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice,  ff  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  notice. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
document. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name.  date, 
and  Federal  Register  citation. 


n.  Background 

A.  What  Action  is  the  Agency  Taking? 

Under  section  18  of  the  Federal 
Insecticide.  Fungicide,  and  Rodenticide 
Act  (FIFRA)  (7  U.S.C.  136p).  at  the 
discretion  of  the  Administrator,  a 
Federal  or  State  agency  may  be 
exempted  from  any  provision  of  FIFRA 
if  the  Administrator  determines  that 
emergency  conditions  exist  which 
require  the  exemption.  The  U.S. 
Department  of  Agriculture,  Animal  and 
Plant  Health  Inspection  Service  (USDA, 
APHIS)  has  requested  the  Administrator 
to  issue  a  quarantine  exemption  for  the 
use  of  caffeine  on  floriculture  and 
nursery  crops,  parks,  hotels  and  resort 
areas,  and  forest  habitats  to  control 


Coqui  and  Greenhouse  frogs. 
Information  in  accordance  with  40  CFR 
part  166  was  submitted  as  part  of  this 
request. 

As  part  of  this  request,  the  Applicant 
asserts  that  it  is  necessary  to  control  the 
Coqui  and  Greenhouse  frogs 
(Eleutherodacfylus  coqui  and  E. 
planimstris).  in  areas  of  Hawaii  where 
they  have  become  accidentally 
introduced,  via  infested  nursery 
plantings.  These  species  are  not  native 
to  Hawaii,  but  come  from  the  Caribbean, 
and  have  the  potential  to  cause  serious 
damage  to  the  native  ecosystems, 
including  endangered  and  threatened 
species.  E.coqui  is  now  firmly 
established  on  Maui  and  the  Island  of 
Hawaii  and  E.  planirostris  is  on  Kauai. 
Oahu,  Maui,  and  the  Island  of  Hawaii. 
The  sites  where  they  are  established 
include  commercial  plant  nurseries, 
residential  areas,  resorts  and  hotels, 
parks,  and  forest  habitats. 
Eleutherodactylus  are  spread  to 
additional  sites  primarily  through 
transportation  of  infested  plant  material 
to  iminfested  areas. 

There  is  great  concern  that  these  frogs 
pose  a  serious  threat  to  both  agriculture 
and  the  native  Hawaiian  forest 
ecosystems,  including  many  endaiigered 
species.  These  species  may  exert 
tremendous  predation  pressure  on  a 
wide  variety  of  native  arthropods,  many 
of  which  are  already  stressed  to  the  edge 
of  extinction  due  to  the  establishment  of 
other  alien  predators  and  parasitoids. 
Additionally,  these  frog  species  will 
compete  for  insect  food  sources  with 
native  birds,  the  majority  of  which  are 
partially  or  completely  insectivorous. 
The  Hawaiian  hoary  bat  and  other 
arthropods  also  depend  upon  insects 
and  spiders  as  a  food  source.  E.  coqui 
tolerates  a  higher  elevational  range,  and 
therefore  may  invade  native  rainforest 
and  mesic  forests  in  Hawaii.  According 
to  Dr.  Fred  Kraus,  Alien  Species 
Coordinator  with  the  Hawaii 
Department  of  Land  and  Natural 
Resources,  Forestry  and  Wildlife 
Division,  currently  none  of  the  sites 
infested  with  Eleutherodactylus  are 
habitats  for  endangered  species. 
However,  there  is  a  potential  for  the 
frogs  to  enter  these  habitats,  particularly 
near  the  Hawaii  Volcanoes  National 
Park,  where  the  nearest  infested  area  is 
about  2  miles  away.  Another  concern  is 
that  increase  in  populations  of  these 
frog  species  will  provide  a  food  source 
for,  and  enhance,  the  already  large 
populations  of  introduced  predators, 
such  as  rats  and  mongooses.  In  turn,  this 
would  further  increase  predation 
pressure  on  native  birds,  a  dynamic 
which  has  been  demonstrated  elsewhere 
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and  suspected  to  occur  for  other  species 
in  Hawaii. 

The  Applicant  proposes  to  make  up  to 
12  applications  per  acre  per  year  of  100 
-  200  pounds  of  product  (99  - 198 
pounds  of  caffeine)  in  1,200  gallons  of 
water  per  acre.  However,  a  maximum  of 
only  1,200  founds  of  product  (1,188 
pounds  caffeine)  will  be  applied  per 
acre  per  year.  The  projected  acreage  for 
2002-2003  is  200  acres  of  floricultiu:e 
and  nursery  crops,  parks,  hotels  and 
resort  areas,  and  forest  habitats 
throughout  the  state  of  Hawaii. 
Therefore,  a  maximum  of  240,000 
pounds  caffeine  could  be  applied. 

This  notice  does  not  constitute  a 
decision  by  EPA  on  the  application 
itself.  The  regulations  governing  section 
18  of  FIFRA  require  publication  of  a 
notice  of  receipt  of  an  application  for  a 
specific  exemption  proposing  use  of  a 
new  chemical  (i.e..  an  active  ingredient) 
which  has  not  been  registered  by  EPA. 
The  notice  provides  an  opportimity  for 
public  comment  on  the  application. 

The  Agency,  will  review  and  consider 
all  comments  received  during  the 
comment  period  in  determining 
whether  to  issue  the  quarantine 
exemption  requested  by  the  USDA, 
APHIS. 


List  of  Subiects 

Environmental  protection.  Pesticides 
and  pests. 

Dated:  September  20.  2002. 

Peter  Caulkins, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

(FR  Doc.  02-24489  Filed  9-26-02;  8:45  am] 
■LLMG  CODE  6S60-5»-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPT-2002-0038;  FRL-7188-1] 


I  Paint  Activtties  in  Target 
HotMing  and  Child-Occupied  Facilities; 
State  of  Illinois  Autttorization  of  l.ead- 
Baaed  Paint  Activities  Program 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice;  final  approval  of  the 
Illinois  TSCA  Section  402/404  Lead- 
Based  Paint  Accreditation  and 
Certification  Program. 

nummary:  On  October  12,  2001,  the 
State  of  Illinois,  through  the  Illinois 
Department  of  Public  Health  (IDPH), 
submitted  an  application  for  EPA  final 
approval  to  administer  and  enforce 
training  and  certification  requirements, 
training  program  accreditation 
requirements,  and  work  practice 


standards  for  lead-based  paint  activities 
in  target  housing  and  child-occupied 
facilities  under  section  402  of  the  Toxic 
Substances  Control  Act  (TSCA).  This 
notice  announces  the  approval  of 
Illinois'  application,  and  the 
authorization  of  the  Illinois  Department 
of  Public  Health's  lead-based  paint 
program  to  apply  in  the  State  of  Illinois 
effective  April  11,  2002,  in  lieu  of  the 
Federal  program  imder  section  402  of 
TSCA. 

DATES:  Lead-based  paint  activities 
program  authorization  was  granted  to 
the  State  of  Illinois  effective  April  11, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT:  By 

mail:  Larisa  Leonova,  State  of  Illinois 
Project  Officer,  Pesticides  and  Toxics 
Branch,  (DT-8J),  Environmental 
Protection  Agency,  Region  V,  77  West 
Jackson  Blvd.,  Chicago,  IL  60604; 
telephone:  (312)  353-5838;  e-mail 
address: 
leonova.larisa@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION: 
L  General  Information 

A.  Does  this  Action  Apply  to  "Me? 

This  action  is  directed  to  the  public 
in  general.  This  action  may,  however,  be 
of  interest  to  firms  and  individuals 
engaged  in  lead-based  paint  activities  in 
Illinois.  Since  other  entities  may  also  be 
interested,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  or  Other  Related  Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  Federal 
Register  notice  document,  and  certain 
other  related  documents  that  might  be 
available  electronically,  ft'om  the  EPA 
Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
dociunent,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  under 
the  "Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  ID  number  OPPT- 
2002-0038.  The  official  record  consists 
of  the  dociunents  specifically  referenced 
in  this  action,  this  notice,  the  State  of 
Illinois'  authorization  application,  any 


public  comments  received  diu-ing  an 
applicable  comment  period,  and  other 
information  related  to  this  action, 
including  any  information  claimed  £is 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  dociunents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period,  is  available 
for  inspection  from  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  is  located  at  the 
EPA  Region  V  Office,  Waste,  Pesticides 
and  Toxics  Division,  Pesticides  and  ' 
Toxics  Branch,  Toxics  Program  Section, 
(DT-8J),  77  West  Jackson  Blvd.,  Chicago, 
IL  60604. 

n.  Background 

A^  What  Action  is  the  Agency  Taking? 

EPA  issued  correspondence  to  the 
Illinois  Department  of  Public  Health 
dated  May  6, 1999,  which  granted  a  3- 
year  interim  approval  of  the  Illinois 
Lead  Poisoning  Prevention  Program. 
The  interim  approval  authorized  the 
Department  to  enforce  the  Illinois  Lead 
Poisoning  Prevention  Act  (LPPA),  410 
ILCS  45,  and  Lead  Poisoning  Prevention 
Code  (LPPC),  77  111  Adm.  Code  845,  in 
lieu  of  the  Federal  program.  The 
effective  date  of  the  interim  approval 
was  April  16,  1999  (published  by  EPA 
in  the  Federal  Register  of  February  29, 
2000  (65  FR  10787)  (FRL-6399-4).  As  a~^ 
condition  of  the  interim  approval,  the 
Department  was  required  to  submit  a 
request  for  full  (final)  approval  of  the 
Illinois  Program  at  least  180  days  prior 
to  the  expiration  of  the  3-year  interim 
approval. 

Illinois  applied  for  final  approval  and 
authorization  to  enforce  its  Lead 
Poisoning  Prevention  Program  on 
October  12,  2001.  The  Department 
provided  amended  copies  of  the  LPPA, 
LPPC,  and  the  program  policies  that 
govern  the  administration  of  the 
program.  Copies  of  the  correspondence 
from  the  Illinois  Attorney  General's 
office  indicating  the  inapplicability  of 
the  Illinois  Environmental  Audit 
Privilege  Law  to  the  Illinois  LPPA  and 
EPA's  response  accepting  the  opinion 
offered  by  the  Illinois  Attorney 
General's  office  were  also  included  with 
this  application.  These  materials 
resolved  the  only  remaining  issue 
dealing  with  the  applicability  of  the 
Illinois  Environmental  Audit  Privilege 
Law  to  the  enforcement  of  the  LPPA  and 
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LPPC  and  removed  the  legal  barriers  for 
final  EPA  approval. 

Notice  of  Illinois'  application,  a 
solicitation  for  public  comment 
regarding  the  application,  and 
backgroimd  information  supporting  the 
application  was  published  in  the 
Federal  Register  of  January  11,  2002  (67 
FR  1465)  (FRL-6815-5).  As  determined 
by  EPA's  review  and  assessment. 
Illinois'  application  successfully    .  <. 
demonstrated  that  the  State's  Lead- 
Based  Paint  Activities  Program  achieved 
the  protectiveness  and  enforcement 
criteria,  as  required  for  Federal 
authorization.  Furthermore,  no  public 
comments  were  received  regarding  any 
aspect  of  the  Illinois  program  and/or 
application. 

B.  What  is  the  Agency's  Authorityjor 
Taking  this  Action? 

On  October  28, 1992,  the  Housing  and 
Community  Development  Act  of  1992, 
Public  Law  102-550,  became  law.  Title 
X  of  that  statute  was  the  Residential 
Lead-Based  Paint  Hazard  Reduction  Act 
of  1992.  That  Act  amended  TSCA  (15 
U.S.C.  2601  et  seq.)  by  adding  Title  IV 
(15  U.S.C.  2681-2692).  titled  "Lead 
Exposure  Reduction." 

Section  402  of  TSCA  authorizes  and 
directs  EPA  to  promulgate  final 
regulations  governing  lead-based  paint 
activities  in  target  housing,  public  and 
commercial  buildings,  bridges,  and 
other  structures.  Those  regulations  are 
to  ensure  that  individuals  engaged  in 
such  activities  are  properly  trained,  that 
training  programs  are  accredited,  and 
that  individuals  engaged  in  these 
activities  are  certified  and  follow 
documented  work  practice  standards. 
Under  section  404  of  TSCA,  a  State  may 
seek  authorization  fi-om  EPA  to 
administer  and  enforce  its  own  lead- 
based  paint  activities  program. 

On  August  29,  1996  (61  FR  45777) 
(FRL-5389-9),  EPA  promulgated  final 
TSCA  section  402/404  regulations 
governing  lead-based  paint  activities  in 
target  housing  and  child-occupied 
facilities.  Those  regulations  are  codified 
at  40  CFR  part  745,  and  allow  both 
States  and  Indian  Tribes  to  apply  for 
program  authorization.  Pursuant  to 
section  404(h)  of  TSCA  (15  U.S.C.  2684 
(h)),  EPA  is  to  establish  the  Federal 
program  in  any  State  or  Tribal  Nation 
without  its  own  authorized  program  in 
place  by  August  31, 1998. 

States  and  Tribes  that  choose  to  apply 
for  program  authorization  must  submit 
a  complete  application  to  the 
appropriate  Regional  EPA  Office  for 
review.  Those  applications  will  be 
reviewed  by  EPA  within  180  days  of 
receipt  of  the  complete  application.  To 
receive  EPA  approval,  a  State  or  Tribe 


must  demonstrate  that  its  program  is  at 
least  as  protective  of  human  health  and 
the  environment  as  the  Federal  program, 
and  provides  for  adequate  enforcement 
(section  404(b)  of  TSCA,  15  U.S.C. 
2684(b)).  EPA's  regulations  (40  CFR  part 
745,  subpart  Q)  provide  the  detailed 
requirements  a  State  or  Tribal  program 
must  meet  in  order  to  obtain  EPA 
approval. 

A  State  may  choose  to  certify  that  its 
lead-based  paint  activities  program 
meets  the  requirements  for  EPA 
approval,  by  submitting  a  letter  signed 
by  the  Governor  or  Attorney  General 
stating  that  the  program  meets  the 
requirements  of  section  404(b)  of  TSCA. 
Upon  submission  of  such  certification 
letter,  the  program  is  deemed 
authorized.  This  authorization  becomes 
ineffective,  however,  if  EPA  disapproves 
the  application  or  withdraws  the 
program  authorization. 

m.  Federal  Overfiling 

Section  404(b)  of  TSCA  makes  it 
unlawful  for  any  person  to  violate,  or 
fail  or  refuse  to  comply  with,  any 
requirement  of  an  approved  State  or 
Tribal  program.  Therefore,  EPA  reserves 
the  right  to  exercise  its  enforcement 
authority  under  TSCA  against  a 
violation  of.  or  a  feilure  or  refusal  to 
comply  with,  any  requirement  of  an 
authorized  State  or  Tribal  program. 

IV.  Withdrawal  of  Authorization 

Pursuant  to  TSCA  section  404(c),  the 
Administrator  may  withdraw  a  State  or 
Tribal  lead-based  paint  activities 
program  authorization,  after  notice  and 
opportunity  for  corrective  action,  if  the 
program  is  not  being  administered  or 
enforced  in  compliance  with  standards, 
regulations,  and  other  requirements 
established  under  the  authorization.  The 
procediu^s  EPA  will  follow  for  the 
withdrawal  of  an  authorization  are 
found  at  40  CFR  745.324(i). 

V.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act.  5 
U.S.C.  801  as  amended  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  certain  actions  may  take 
effect,  the  agency  promulgating  the 
action  must  submit  a  report,  which 
includes  a  copy  of  the  action,  to  each 
House  of  the  Congress  and  to  the 
Comptroller  General  of  the  United 
States.  EPA  will  submit  a  report 
containing  this  action  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this 
document  in  the  Federal  Register.  This 


action  is  not  a  "major  rule"  as  defined 
by  5  U.S.C.  804(2). 

ListofSubfects 

Environmental  protection.  Hazardous 
substances.  Lead,  Reporting  and 
recordkeeping  requirements. 

Dated:  August  27.  2002. 
Bharat  Mathur, 

Acting  Regional  Administrator,  Region  V. 
[FR  Doc.  02-24649  Filed  9-26-02;  8:45  am] 
WLUNQCOoe  a8ao-60-s 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7384-4] 

Notice  Of  Avaiiabiiity  of  Draft  National 
Pollution  Diacharge  Elimination 
Syatama  (NPOES)  Ganaral  Permit  for 
Storm  Watar  DIachargaa  From  Small 
Municipal  Separate  Storm  Sawar 
Syatama  in  tfie  Stataa  of 
Maaaachuaatts  and  New  Hampahira 
and  Indian  Landa  in  the  Stataa  of 
Connecticut,  Maaaachuaatta,  and 
Rhode  laland  and  Federal  Facllitlas  in 
Vermont 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  availability  of  the  draft 
NPDES  general  permits  MAR040000; 
NHR040000;  MAR040001;  CTR04000I; 
RIR04000I  and  VTR04000F. 

SUMMARY:  The  Director  of  the  Office  of 
Ecosystem  Protection,  Environmental 
Protection  Agency-Region  1 .  is  today 
providing  notice  of  the  availability  of 
the  Draft  National  Pollutant  Discharge 
Elimination  System  (NPDES)  general 
permit  for  storm  water  discharges  from 
small  municipal  separate  storm  sewer 
systems  (MS4s)  to  certain  waters  of  the 
States  of  Massachusetts,  New 
Hampshire  and  Vermont,  and  to  certain 
waters  on  Indian  Coimtry  lands  in  the 
States  of  Connecticut,  Massachusetts, 
and  Rhode  Island.  This  draft  NPDES 
general  permit  establishes  Notice  of 
Intent  (NOI)  requirements,  standards, 
prohibitions,  and  management  practices 
for  discharges  of  storm  water  from 
municipal  separate  storm  sewer 
systems. 

Owners  and/or  operators  of  small 
MS4s  that  discharge  storm  water  will  be 
required  to  submit  an  NOI  to  EPA- 
Region  1  to  be  covered  by  the  general 
permit  and  will  receive  a  written 
notification  ft'om  EPA-Region  1  of 
permit  coverage  and  authorization  to 
discharge  under  the  general  permit.  This 
general  permit  does  not  cover  new 
sources  as  defined  at  40  CFR  122.2. 
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DATES:  The  public  comment  period  is 
from  September  27,  2002,  to  November 
1,  2002.  Interested  parties  may  submit 
comments  on  the  draft  general  permit  as 
part  of  fte  administrative  record  to  EPA- 
Region  1  at  the  address  above,  no  later 
than  November  8,  2002.  The  general 
permit  shall  be  effective  on  the  date 
specified  in  the  final  general  permit 
published  in  the  Federal  Register  and 
will  expire  five  years  from  the 
publication  date  of  final  permit. 
Comment  must  be  received  or 
postmarked  by  midnight  November  8, 
2002.  No  facsimiles  (faxes)  will  be 
accepted. 

ADDRESSES:  The  draft  permit  is  based  on 
an  administrative  record  available  for 
public  review  at  EPA-Region  1 ,  Office  of 
Ecosystem  Protection  (CMU),  1  Congress 
Street,  Suite  1100,  Boston, 
Massachusetts  02114-2023.  Copies  of 
information  in  the  record  are  available 
upon  request.  A  reasonable  fee  may  be 
charged  for  copying. 

Pvhiic  Meeting  Information:  EPA — 
Region  1  will  hold  four  public  meetings 
to  provide  information  about  the  general 
permit  and  its  requirements.  The  public 
meetings  will  include  a  presentation  on 
the  draft  permit  and  a  question  and 
answer  session.  Written,  but  not  oral, 
conmients  for  the  official  permit  record 
will  be  accepted  at  the  public  meetings. 
The  meetings  will  be  at  the  following 
locations: 

Wednesday— October  16,  2002: 
Worcester  Public  Library — Main 
Branch,  Saxe  Room,  Library  Lane/ 
Salem  Square.  Worcester.  MA  01608. 
9:30  a.m.-12:30  p.m. 
Tuesday— October  22.  2002:  Town  of 
Middleborough,  Town  Hall,  10 
Nickerson  Avenue,  Middleborough, 
MA.  1  p.m.-4  p.m. 
Thursday— October  24,  2002:  Town  of 
Springfield/Municipal  Office  Bldg.. 
2nd  Floor  Conference  Room,  26 
Central  Street,  West  Springfield,  MA 
01089.  1  p.m.-4  p.m. 
Thursday— October  31.  2002: 
Portsmouth  City  Coimcil  Chambers, 
Portsmouth  City  Hall,  One  Junkins 
Avenue,  Portsmouth,  NH  03801.  9 
a.m.-12:00  p.m. 

Public  Hearing  Information:  A  public 
hearing  will  be  conducted  in  accordance 
with  40  CFR  124.12  and  will  provide 
interested  parties  with  the  opportunity 
to  provide  written  and/or  oral 
comments  for  the  official  record.  Only 
questions  regarding  procedures  will  be 
addressed  at  the  hearing.  The  hearing 
may  close  prior  to  12:00  if  all  parties 
wishing  to  present  comments  have  done 


so. 


Wednesday— October  30,  2002:  United 
States  Environmental  Protection 


Agency,  Regional  Laboratory,  11 
Technology  Drive,  North  Chelmsford, 
MA  01863.  Kennebec  Conference 
Rooms  A  &  B,  9  a.m.-12  p.m. 
The  hearing  is  being  held  in  a 
government  facility.  Visitors  will  be 
asked  to  sign  in  and  present  photo 
identification.  People  planning  on 
attending  the  public  hearing  may 
register  prior  to  the  hearing  date.  To 
register,  contact  Olga  Vergara  at  617/ 
918-1519  or  via  e-mail  at 
vergara.oIga@epa.gov,  include  "Public 
Hearing  Registration"  in  the  subject 
line. 

FOR  FURTHER  INFORMATION  CONTACT: 

Additional  information  concerning  the 
draft  permit  may  be  obtained  between 
the  hours  of  9  a.m.  and  5  p.m.  Monday 
through  Friday  excluding  holidays  from: 
Thelma  Murphy,  Office  of  Ecosystem 
Protection.  Environmental  Protection 
Agency,  1  Congress  Street,  Suite  1100, 
Boston,  MA  02114-2023;  telephone: 
617-918-1615;  e-mail: 
m  urphy.  thelma@epa  .gov. 

SUPPLEMENTARY  INFORMATION:  The  draft 
general  permit  may  be  viewed  over  the 
Internet  via  the  EPA-Region  1  Web  site 
www.epa.gov/region01/topics/water/ 
permits.html.  To  obtain  a  hard  copy  of 
the  document,  please  contact  Thelma 
Murphy.  Contact  information  is 
provided  above.  The  draft  general 
permit  includes  a  fact  sheet  which  set 
forth  principal  facts  and  the  significant 
factual,  legal,  and  policy  questions 
considered  in  the  development  of  the 
draft  permit.  A  reasonable  fee  may  be 
charged  for  copying  requests. 

When  the  general  permit  is  issued,  it 
will  be  published  in  its  entirety  in  the 
Federal  Register.  The  general  permit 
will  be  effective  on  the  date  specified  in 
the  Federal  Register  and  it  will  expire 
five  years  from  the  date  that  the  final 
permit  is  published  in  the  Federal 
Register. 

Dated:  September  19.  2002. 
Robert  W.  Varney, 

Regional  Administrator. .  Region  1 . 

IFR  Doc.  0^-24644  Filed  9-26-02:  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[DA  02-2283] 

Wireless  Telecommunications  Bureau 
Seeks  Comment  on  Request  for 
Postponement  of  1670-1675  MHz  Band 
Auction;  Auction  No.  46 

AGENCY:  Federal  Communications 
Commission. 


ACTION:  Notice. 


SUMMARY:  This  document  seeks 
comment  on  a  request  for  postponement 
of  Auction  No.  46  to  allow 
teleconununications  companies  to  raise 
the  capital  necessary  to  participate  in 
the  auction. 

DATES:  Comments  are  due  on  or  before 
September  20,  2002. 

ADDRESSES:  Federal  Communications 
Commission,  445  12th  Street,  SW.,  TW- 
A325,  Washington.  DC  20554.  See 
SUPPLEMENTARY  INFORMATION  for  further 
filing  instructions. 

FOR  FURTHER  INFORMATION  CONTACT: 

Francis  Gutierrez  of  the  Legal  Branch  of 
the  Auctions  and  Industry  Analysis 
Division  of  the  Wireless 
Telecommunications  Bureau  at  (202) 
418-0660. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
sunmiary  of  a  Public  Notice  released  by 
the  Wireless  Telecommunications 
Bureau  on  September  13,  2002.  The 
complete  text  of  the  Public  Notice  is 
available  for  public  inspection  and 
copying  during  regular  business  hours 
at  the  FCC  Reference  Information 
Center,  Portals  II,  445  12th  Street,  SW., 
Room  CY-A257.  Washington,  DC  20554. 
The  September  13,  2002  Public  Notice 
may  also  be  purchased  from  the 
Commission's  duplicating  contractor, 
Qualex  International,  Portals  II,  445 
12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
via  e-mail  quaIexint@aoI.com. 

1.  On  October  30,  2002,  the  Federal 
Communications  Commission  is 
scheduled  to  hold  an  auction  of  one 
license  in  the  1670-1675  MHz  band 
(Auction  No.  46).  The  deadline  for 
submission  of  short-form  applications 
(FCC  Form  175)  to  bid  in  Auction  No. 
46  is  currently  October  1,  2002  at  6  p.m. 
ET. 

2.  In  a  letter  to  the  Wireless 
Telecommunications  Bureau  dated 
September  13,  2002,  ArrayComm,  Inc. 
(ArrayComm)  requests  a  six-month 
postponement  of  Auction  No.  46. 
ArrayComm  contends  that  a 
postponement  is  needed  because 
circumstances  in  the  financial  markets 
have  made  it  difficult  for 
telecommimications  companies  to  raise 
the  capital  necesscuy  to  participate  in 
the  auction.  ArrayComm  asserts  that  a 
postponement  of  Auction  No.  46  until 
April  30,  2003,  will  enable  many 
companies  that  seek  to  compete  for  the 
1670-1675  MHz  license  to  alleviate 
their  capital  shortage  prior  to  the 
auction,  thereby  ensuring  maximum 
participation  in  the  auction. 
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3.  Because  of  the  impending  October 
1,  2002  deadline  for  the  submission  of 
short-form  applications,  the  Bureau 
seeks  comment  on  ArrayComm's  request 
on  an  expedited  basis.  Interested  parties 
may  file  comments  on  or  before 
September  20,  2002. 

4.  All  comments  shoiUd  reference 
ArrayComm's  request  for  postponement 
and  include  DA  02-2283.  Comments 
should  be  filed  with  the  Office  of  the 
Secretary,  Federal  Communications 
Commission.  445  12th  Street,  SW.,  TW- 
A325,  Washington,  DC  20554.  The 
Commission's  contractor,  Vistronix, 
Inc.,  will  receive  hand-delivered  or 
messenger-delivered  paper  filings  for 
the  Commission's  Secretary  at  236 
Massachusetts  Avenue,  NE.,  Suite  110, 
Washington.  DC  20002.  The  filing  hours 
at  this  location  are  8  a.m.  to  7  p.m.  All 
hand  deliveries  must  be  held  together 
with  rubber  bands  or  fasteners.  Any 
envelopes  must  be  disposed  of  before 
entering  the  building.  Commercial 
overnight  mail  (other  than  U.S.  Postal 
Service  Express  Mail  and  Priority  Mail) 
must  be  sent  to  9300  East  Hampton 
Drive,  Capitol  Heights,  MD  20743.  U.S. 
Postal  Service  first-class  mail.  Express 
Mail,  and  Priority  Mail  should  be 
addressed  to  445  12th  Street,  SW., 
Washington.  DC  20554.  All  filings  must 
be  addressed  to  the  Commission's 
Secretary,  Office  of  the  Secretary, 
Federal  Communications  Commission. 

5.  Comments  should  also  be  sent  by 
electronic  mail  to  the  following  address: 
auction46@fcc.gov.  The  electronic  mail 
containing  the  comments  must  include 
a  subject  or  caption  referring  to  Auction 
No.  46  Comments.  The  Bureau  requests 
that  parties  format  any  attachments  to 
electronic  mail  as  Adobe®  Acrobat® 
(pdf)  or  Microsoft®  Word  documents. 
Comments  should  also  be  sent  to  the 
Commission's  duplicating  contractor, 
Qualex  International  (Qualex),  Portals  II, 
445  12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC  20554,  telephone  (202) 
863-2893,  by  facsimile  (202)  863-2898, 
or  via  e-mail  at  quaIexint@aoI.com. 

6.  Copies  of  comments  will  be 
available  for  public  inspection  during 
regiUar  business  hours  in  the  FCC 
Public  Reference  Room,  Room  CY- 
A257,  445  12th  Street,  SW., 
Washington,  DC  20554.  Copies  may  also 
be  obtained  from  Qualex. 

7.  The  ArrayComm  waiver  request  is 
available  for  public  inspection  and 
copying  in  the  Reference  Center,  Room 
CY  A257,  445  12th  St.,  SW., 
Washington,  DC  20554.  Copies  of  the 
waiver  request  are  also  available  itom 
Qualex. 

8.  This  proceeding  has  been 
designated  as  a  "permit-but-disclose" 
proceeding  in  accordance  with  the 


Commission's  ex  parte  rules.  See  47 
CFR  1.1200(a)  and  1.1206.  Persons 
making  oral  ex  parte  presentations  are 
reminded  that  memoranda  summarizing 
the  presentations  1  must  contain 
simunaries  of  the  substance  of  the 
presentations  and  not  merely  a  listing  of 
the  subjects  discussed.  More  than  a  one 
or  two  sentence  description  of  the  views 
and  argimients  presented  is  generally 
required.  See  47  CFR  1.1206(b).  Other 
rules  pertaining  to  oral  and  written  ex 
parte  presentations  in  permit-but- 
disclose  proceedings  are  set  forth  in 
§  1.1206(b)  of  the  Commission's  rules, 
47  CFR  1.1206(b). 
Federal  Communications  Commission. 
Louis  J.  Sigalos, 

Deputy  Chief  Auctions  6-  Industry  Analysis 
Division,  Wireless  Telecommunications 
Commission. 

[FR  Doc.  02-24592  Filed  9-26-02;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  AUC-02-46-D;  DA  02-2305] 

Wlretess  Telecommunications  Bureau 
Announces  Revised  Pre-Auction 
Deadlines  for  the  1670-1675  MHz  Band 
Auction  (Auction  No.  46) 

AGENCY:  Federal  Communications 

Commission. 

action:  Notice. 

—  -  — 

SUMMARY:  This  docimient  revises  the 
pre-auction  schedule  for  Auction  No.  46 
to  give  the  Bureau  time  to  consider  a 
request  for  postponement  of  the  auction 
and  any  comments  filed  in  response. 
DATES:  Auction  No.  46  is  scheduled  to 
begin  on  October  30,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Francis  Gutierrez,  Auction  and  Industry 
Analysis  Division,  Legal  Branch  at  (202) 
418-0660  or  Lisa  Stover,  Auction  and 
Industry  Analysis  Division  at  (717)  338- 
2888. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
siunmary  of  a  Public  Notice  released  by 
the  Wireless  Teleconununications 
Bureau  on  September  17,  2002.  The 
complete  text  of  the  Public  Notice  is 
available  for  public  inspection  and 
copying  during  regular  business  hours 
at  the  FCC  Reference  Information 
Center,  Portals  0,  445  12th  Street,  SW., 
Room  CY-A257,  Washington,  DC, 
20554.  The  September  17,  2002  Public 
Notice  may  also  be  purchased  from  the 
Commission's  duplicating  contractor, 
Qualex  International,  Portals  11,  445 
12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC,  20554.  telephone  202- 


863-2893,  facsimile  202-863-2898,  or 
via  e-mail  qualexint@aol.com. 

On  September  13,  2002,  the  Wireless 
Telecommunications  Bureau  ("Bureau") 
released  a  public  notice  seeking 
comment  on  ArrayComm.  Inc."s  request 
for  postponement  of  the  1670-1675 
MHz  band  Auction  ("Auction  No.  46"). 
Because  of  the  impending  September 
25,  2002  deadline  for  the  submission  of 
short-form  applications,  the  Bureau 
sought  comment  on  ArrayComm's 
request  on  an  expedited  basis  and 
directed  that  comments  be  filed  on  or 
before  September  20,  2002. 

The  Bureau  revises  the  pre-auction 
schedule  for  Auction  No.  46  to  give  it 
time  to  consider  ArrayComm's  request 
and  any  comments  filed  in  response. 
The  new  schedule  for  Auction  No.  46  is 
as  follows: 

Short-Form  Application  (FCC  Form 
175) 

Filing  Window  Opens 

September  25,  2002;  9  a.m.  ET 
Short-Form  Application  (FCC  Form  175) 
Deadline 

October  1,  2002;  6  p.m.  ET 
Upfront  Payments  Deadline 

October  15.  2002;  6  p.m.  ET 
Mock  Auction 

October  25,  2002  ^ 

Auction  Begins 

October  30,  2002 

Federal  Communications  Commission. 

Louis ).  Sigalos, 

Deputy  Chief  Auctions  &■  Industry  Analysis 

Division,  Wireless  Telecommunications 

Commission. 

[FR  Doc.  02-24593  Filed  9-26-^2:  8:45  ami 
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FEDERAL  RESERVE  SYSTEM 

Change  in  Banic  Control  Notices; 
Acquisition  of  Stiares  of  Banit  or  BanIc 
Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank     , 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  l»nk  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
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must  be  received  not  later  than  October 
11.  2002. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (JoAnne  F.  Lewellen, 
Assistant  Vice  President)  90  Hennepin 
Avenue,  Minneapolis.  Minnesota 
55480-0291: 

1.  The  Albert  N.  Roberts,  and  Emma 
L.  Roberts  Revocable  Trust,  Albert  N. 
Roberts,  and  Emma  L.  Roberts,  Co- 
trustees, Poison.  Montana;  to  acquire 
control  of  Flathead,  Lake 
Bancoporation,  Inc.,  Poison,  Montana, 
and  thereby  indirectly  acquire  voting 
shares  of  First  Citizens  Bank  of  Poison. 
Poison.  Montana. 

Board  of  Governors  of  the  Federal  Reserve 
System.  September  23,  2002. 
Jennifer  J.  Johnson. . 
Secretary  of  the  Board. 
(PR  Doc.  02-24571  Filed  9-26-02;  8:45  am) 
BILUNG  CODE  6210-01- 
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FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  owrnership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  oftices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  Uie  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
Web  site  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 


Governors  not  later  than  October  21, 
2002. 
A.  Federal  Reserve  Bank  of  Dallas 

(W.  Arthur  Tribble,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  Woodforest  Financial  Group,  Inc., 
The  Woodlands,  Texas,  and  Sun  Belt 
Bancshares  Corporation,  Wilmington, 
Delaware;  to  acquire  up  37  percent  of 
Main  Street  National  Bank,  Cleveland, 
Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  23,  2002. 
Jennifer  J.  Johnson 
Secretary  of  the  Board. 
[PR  Doc.  02-24572  Filed  9-26-02;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  02187] 

Cooperative  Agreement  to  the  Medical 
and  Healtti  Research  Association  of 
New  York  City,  Inc.;  Notice  of  Award  of 
Funds 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  2002 
funds  for  a  cooperative  agreement 
program  for  the  Medical  and  Health 
Research  Association  of  New  York  City, 
Inc.  This  program  addresses  the 
"Healthy  People  2010"  focus  area  of 
Immunization  and  Infectious  Diseases, 
specifically  objective  14.26,  "Increase 
the  proportion  of  children  who 
participate  in  fully  operational 
population-based  immunization 
registries." 

The  purpose  of  the  program  is  to:  (1) 
Forge  new,  and  strengthen  existing, 
partnerships  with  immimizatibn  registry 
stakeholders;  (2)  promote  the  use  of 
immunization  registries  as  a  standard 
practice  in  the  delivery  of  health 
services;  and  (3)  educate  stakeholders 
about  the  use  and  benefits  of 
immunization  registries. 

B.  Eligible  Applicants 

Assistance  will  be  provided  only  to 
the  Medical  and  Health  Research 
Association  of  New  York  City, 
Inc.(MHRA).  No  other  applications  are 
solicited.  MHRA  is  the  only 
organization  that  has  an  established 
relationship  with  state  and  local  health 
department  immunization  registry 
developers,  and  the  technical  and 
programmatic  expertise  necessary  to 


carry  out  this  project.' MHRA  is  a  unique 
organization  because  its  members  have 
technical  expertise  in  the  areas  of 
registry  partnerships,  immunization 
registry  participation  by  providers  and 
children,  registry  promotion  and 
education,  registry  data  quality  and  use. 
privacy  and  confidentiality  of  electronic 
data,  electronic  information  exchange 
and  integration,  and  resource 
development. 

Note:  Title  2  of  the  United  States  Code 
section  1611  states  that  an  organization 
described  in  section  501(c)(4)  of  the  Internal 
Revenue  Code  that  engages  in  lobbying 
activities  is  not  eligible  to  receive  Federal 
funds  constituting  an  award,  grant  or  loan. 

C.  Availability  of  Funds 

$360,000  is4)eing  awarded  in  FY 
2002.  It  is  expected  that  the  award  vtrill  - 
begin  on.or  about  September  30,  2002 
and  will  be  made  for  a  12-month  budget 
period  within  a  project  period  of  up  to 
five  years.  Funding  estimates  may 
change. 

D.  Where  To  Obtain  Additional 
Information 

This  emd  other  CDC  announcements, 
the  necessary  applications,  and 
associated  forms  can  be  found  on  the 
CDC  home  page  Internet  address — http:/ 
/www.cdc.gov.  Click  on  "Funding"  then 
"Grants  and  Cooperative  Agreements." 

For  business  management  assistance, 
contact:  Peaches  Brown,  Grants 
Management  Specialist,  Procurement 
and  Grants  Office,  Centers  for  Disease 
Control  and  Prevention,  2920 
Brandywine  Road,  Room  3000,  Atlanta, 
GA  30341-4146,  Telephone  nimiber: 
(770)  488-2738,  E-mail  address: 
prbO@cdc.gov. 

For  program  technical  assistance, 
contact:Karen  Fowler,  Program  Analyst, 
Systems  Development  Branch,  DMD, 
National  Immunization  Program, 
Mailstop  E-62, 1600  Clifton  Rd,  Atlanta, 
GA  30333,  Telephone  number:  (404) 
639-8295,  E-mail  address: 
kgfl@cdc^ov. 

Dated:  September  20,  2002. 
Sandra  R.  Manning, 

CGFM.  Director,  Procurement  and  Grants 

Office,  Centers  for  Disease  Control  and 

Prevention. 

[FR  Doc.  02-24576  Filed  9-26-02;  8:45  am)     "^ 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  02213] 

The  National  Black  Caucus  of  State 
Legislators  (NBCSL);  Notice  of  Award 
of  Funds 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the  award 
of  fiscal  year  (FY)  2002  funds  for  a 
cooperative  agreement  program  with 
The  National  Black  Caucus  of  State 
Legislators. 

The  purpose  of  this  cooperative 
agreement  is  to: 

1.  Educate  African- American  State 
Legislators,  legislative  staff.  State 
government  employees,  and  other 
stakeholders  on  HIV/ AIDS,  syphilis  and 
other  STD. 

2.  Provide  access  to  accurate, 
comprehensive  and  timely  information 
on  HIV/ AIDS,  syphilis  and  other  STD  to 
African- American  State  legislators, 
legislative  staff,  State  government 
employees,  and  other  stakeholders. 

This  program  addresses  the  "Healthy 
People  2010"  focus  areas  of  HIV,  STD 
and  Educational  and  Com  munity-Based 
Programs. 

B.  Eligible  Applicant 

Assistance  is  provided  only  to  the 
NBCSL.  No  other  applications  were 
solicited. 

NBCSL  is  the  only  nonpartisan 
organization  serving  as  a  national 
network,  and  clearinghouse  for  African- 
American  State  legislators  from  all  50 
States.  NBCSL  is  ti^e  only  organization 
of  African- American  State  legislators 
that  provides  policy  research  tailored  to 
meet  the  needs  of  their  constituents, 
publications,  consulting  services,  and 
educational  and  networking  forums  for 
African-American  State  legislators, 
conmiittees,  and  their  staff  using  a 
variety  of  information  technologies  and 
resoiu-ces.  No  other  organization  has 
this  unique  role,  credibility,  and 
established  rapport  with  African- 
American  State  legislators  and  their 
staff. 

C.  Funds 

Approximately  $150,000  is  being 
awarded  in  FY  2002.  The  award  will 
begin  on  or  about  September  30,  2002 
and  will  be  made  for  a  12-month  budget 
period  within  a  project  period  of  up  to 
three  years. 


D.  Where  To  Obtain  Additional 
Information 

Business  management  technical 
assistance  may  be  obtained  from:  Ann 
Cole,  Grants  Management  Specialist, 
Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention, 
2920  Brandywine  Road,  Room  3000, 
Atlanta,  GA  30341-4146,  Telephone 
number:  770-488-2731,  E-mail  address: 
sdr5®cdc.gov. 

For  program  technical  assistance, 
contact:  Dave  Brownell,  National  Center 
for  HTV,  STD,  and  TB  Prevention. 
Centers  for  Disease  Control  and 
Prevention,  2920  Brandywine  Road, 
Room  3000,  Atlanta,  GA  30341-4146, 
Telephone  number:  404-639-5208,  E- 
mail  address:  dfb2@cdc.gov. 

Dated:  September  20,  2002. 
Sandra  R.  Manning, 
CGFM,  Director,  Procurement  and  Grants 
Office,  Centers  for  Disease  Control  and 
Prevention. 

[FR  Doc.  02-24577  Filed  9-26-02;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  02228] 

Men  Involved  In  STD  Training 
Empowerment  Research  Study 
(MISTERS):  A  Community-Based  STD/ 
HIV  Intervention  for  Men  Newly 
Released  From  Jail;  Notice  of  Award  of 
Funds 

A.  Purpose. 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the  award 
of  fiscal  year  (FY)  2002  funds  for  a  grant 
program,  "MISTERS,  Men  Involved  in 
STD  Training  Empowerment  Research 
Study"  to  be  performed  by  STAND,  Inc. 
Persons  entering  correctional  facilities 
have  been  shovni  to  have  a  high 
prevalence  of  Sexually  Transmitted 
Diseases  (STDs).  This  is  of  profoimd 
public  health  importance  in  the  United 
States.  Approximately  5%  of  the 
population  can  be  expected  to  serve  a 
sentence  in  federal  or  state  prison.  Many 
crimes  are  in  some  way  associated  with 
drug  use,  which  is,  in  turn,  associated 
with  high-risk  sexual  behavior. 
Correctional  facilities  are  not  consistent 
in  the  use  of  STD  screening  among 
inmates,  often  relying  on  inmate  self- 
reporting  of  symptoms.  Even  in  cases 
where  arrestees  are  routinely  screened, 
they  are  often  released  within  48  hours, 
too  soon  for  screening  results  to  be 


available.  Since  there  is  a  proven 
association  between  drug  use  and  high 
risk  sexual  behaviors,  and  a  strong 
likelihood  that  detainees  will  be 
released  either  without  being  screened 
for  STDS  or  too  soon  for  the  screening 
results  to  be  available,  there  is  a 
signfficant  public  health  need  for  post- 
release services  that  include  a  STD 
prevention  intervention  that  includes 
early  STD  screening,  treatment  and  risk- 
reducing  behaviors.  The  MISTERS 
project  will  test  the  feasibility  of  such 
an  intervention  using  a  community- 
based  organization,  STAND,  Inc. 
STAND  is  already  working  with  men 
who  have  histories  of  substance  use  and 
incarceration. 

B.  Eligible  Applicant 

Assistance  is  provided  only  to 
STAND,  Inc.  STAND'S  application 
contained  an  important  and  unique 
scientific  proposal  that  was  not 
submitted  in  response  to  any  existing 
program  aimoimcement,  but  does  fall 
imder  the  broad  embrace  of  the 
Government's  public  health  initiative 
Human  Immunodeficiency  Virus  (HIV) 
Prevention.  The  CDC  Division  of 
Sexually  Transmitted  Disease 
Prevention  (DSTD)  performed  a 
thorough  review  of  STAND'S  proposal 
and  determined  that  it  would 
significantly  advance  the  state  of 
medical  knowledge  and  provide  a 
unique  contribution  to  the 
understanding  of  the  effectiveness  of 
post-incarceration  behavioral 
intervention  in  the  reduction  of  high- 
risk  sexual  behavior. 

C.  Funds 

Approximately  $500,000  is  being 
awarded  in  FY  2002.  The  award  will 
begin  on  or  about  September  30,  2002, 
and  will  be  made  for  a  12-month  budget 
period  within  a  project  period  of  one 
year. 

D.  Where  To  Obtain  Additional 
Information 

For  business  management  technical 
assistance,  contact:  William ).  Ryan,  Jr., 
CPCM,  Grants  Management  Officer, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention, 
2920  Brandywine  Road,  Room  3000, 
Atlanta,  GA  30341-4146.  Telephone 
number:  770-488-2717.  E-mail  address: 
wfr4@cdc.gov. 

For  program  technical  assistance, 
contact:  Samantha  Williams,  Ph.D., 
Division  of  STD  Prevention,  Centers  for 
Disease  Control  and  Prevention, 
NCHSTP/DSTD,  10  Corporate  Square 
Blvd,  Atlanta,  GA  30329.  Telephone 
number  404-639-8620.  E-mail  address 
SWiUiam8@cdc.gov. 
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Dated:  September  20.  2002. 
Sandra  R.  Manning, 

CGFM,  Director,  Procurement  and  Grants 

Office,  Centers  for  IXsease  Control  and 

Prevention. 

|FR  Doc.  02-24575  Filed  9-26-02;  8:45  am] 

BOUnG  CODE  41S3-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

! 
Conceptual  Discussions  for  Full 
Facspiace  Alr-Purlfylng  Respirators 
(APR)  Standards  and  Air-Purtfying 
Escape  Respirator  Standards 
Devetopmsnt  Efforts  for  Respiratory 
Protsction  Against  Chemical, 
Biologlcai,  Radiological  and  Nuclear 
(CBRN)  Agents 

The  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  of  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
annoiinces  the  following  meeting. 

Name:  Conceptual  Discussions  for  full 
facepiece  Air-Purifying  Respirators  (APR) 
Standards  and  Air-Purifying  Escape 
Respirator  Standards  Development  Efforts  for 
Respiratory  Protection  Against  Chemical, 
Biological.  Radiological  and  Nuclear  (CBRN) 
Agents. 

Times  and  Dates:  1  p.ra.-5  p.m.,  October 
16,  2002. 

8:30  a.m.-5  p.m.,  October  17,  2002. 

Place:  Hilton  Garden  Inn,  1000  Corporate 
Drive,  Canonsburg,  Pennsylvania. 

Status:  This  meeting  is  hosted  by  NIOSH. 
The  meeting  will  be  open  to  the  public, 
limited  only  by  the  space  available. 
Interested  parties  should  metke  hotel 
reservations  directly  with  the  Hilton, 
referencing  the  National  Personal  Protective 
Technology  Laboratory  Booking.  Interested 
parties  should  conHrm  their  attendance  by 
either  emailing  their  intention  to  attend  to 
respcert@cdc.gov,  or  by  contacting  NIOSH  at 
(412)  386-4000. 

Requests  to  make  presentations  at  the 
public  meeting  should  be  mailed  to  the 
NIOSH  Docket  Officer,  Robert  A.  Taft 
Laboratories,  M/S  C34.  4676  Columbia 
Parkway,  Cincinnati,  Ohio  45226.  telephone 
(513)  533-8303,  fax  (513)  533-8285.  or  e- 
mailed  to  NIOCINDOCKET@CDC.GOV.  All 
requests  to  present  should  contain  the  name, 
address,  telephone  number,  and  relevant 
business  affiliations  of  the  presenter,  a  brief 
summary  of  the  presentation,  and  the 
approximate  time  requested  for  the 
presentation.  Oral  presentations  should  be 
limited  to  15  minutes.  After  reviewing  the 
requests  for  presentations,  NIOSH  will  notify 
each  presenter  of  the  approximate  time  that 
their  presentation  is  scheduled  to  begin.  If  a 
participant  is  not  present  when  their 
presentation  is  scheduled  to  begin,  the 
remaining  participants  will  be  heard  in  order. 
j\t  the  conclusion  of  the  meeting,  an  attempt 
will  be  made  to  allow  presentations  by  any 


scheduled  participants  who  missed  their 
assigned  times.  Attendees  who  wish  to  speak 
but  did  not  submit  a  request  for  the 
opportunity  to  make  a  presentation  may  be 
given  this  opportunity  at  the  conclusion  of 
the  meeting,  at  the  discretion  of  the  presiding 
officer. 

Comments  on  the  topics  presented  in  this 
notice  and  at  the  meeting  should  be  mailed 
to  the  NIOSH  Docket  Office,  Robert  A.  Taft 
Laboratories,  M/S  C34,  4676  Columbia 
Parkway,  Cincinnati,  Ohio  45226,  telephone 
513-533-8303,  fax  513/533-8285.  Comments 
may  also  be  submitted  by  e-mail  to: 
NIOCINDOCKET@CDC.GOV.  e-mail 
attachments  should  be  formatted  as 
WordPerfect  6/7/8/9,  or  Microsoft  Word. 
Comments  should  be  submitted  to  NIOSH  no 
later  than  November  15,  2002,  and  should 
reference  docket  number,  NIOSH-002,  in  the 
subject  heading. 

Purpose:  The  purpose  of  the  meeting  is  to 
continue  conceptual  discussions  for  full  face 
piece  APR  CBRN  standards  and  review 
research  efforts  to  identify  stimulant 
materials  for  use  as  CBRN  test  surrogates  for 
respirator  research  and  development  efforts; 
and  to  initiate  discussion  of  concepts  being 
considered  for  CBRN  air-purifying  escape 
respirator  standards.  NIOSH,  along  with  the 
U.S.  Army  Soldier  and  Biological  Chemical 
Command  (SBCCOM)  and  the  National 
Institute  for  Standards  and  Technology 
(NIST),  will  present  information  to  attendees 
concerning  the  concept  development  of  the 
APR  CBRN  standards,  as  well  as  concepts 
being  considered  for  the  air-purifying  escape 
respirator  CBRN  standards.  Participants  will 
be  given  an  opportunity  to  ask  questions  and 
to  present  individual  comments  for 
consideration.  Interested  participants  may 
obtain  the  latest  copies  of  the  APR  CBRN  and 
air-purifying  escape  respirator  CBRN  concept 
papers,  as  well  as  earlier  versions  of  the 
concept  papers  used  during  the  standards 
development  effort,  from  the  NIOSH  contact 
identified  below,  or  from  the  NIOSH  National 
Personal  Protective  Technology  Laboratory 
Web  site,  address:  http://www.cdc.gov/niosh/ 
npptl.  The  September  16,  2002,  APR  CBRN 
concept  paper  will  be  used  as  the  basis  for 
discussion  at  the  public  meeting,  as  well  as 
forming  the  basis  for  the  new  APR  CBRN 
statement  of  standards. 

Recent  acts  of  terrorism  have  created  an 
urgent  awareness  of  domestic  security  and 
preparedness  issues.  Municipal,  states,  and 
federal  responder  groups,  particularly  those 
in  locations  considered  potential  targets, 
have  been  developing  and  modifying 
response  and  consequence  management 
plans.  Since  the  World  Trade  Center  and 
anthrax  incidents,  most  emergency  response 
agencies  have  operated  with  a  heightened 
appreciation  of  the  potential  scope  and 
sustained  resources  requirements  for  coping 
with  such  events.  The  Federal  Interagency 
Board  for  Equipment  Standardization  and 
Interoperability  (lAB)  has  worked  to  identify 
personal  protective  equipment  that  is  already 
available  on  the  market  for  responders'  use. 
The  lAB  has  identified  the  development  of 
standards  or  guidelines  for  respiratory 
protection  equipment  as  a  top  priority. 
NIOSH,  NIST,  the  National  Fire  Protection 
Association  and  the  Occupational  Safety  and 


Health  Administration  have  entered  into  a 
Memorandum  of  Understanding  defining 
each  agency  or  organization's  role  in 
developing,  establishing,  and  enforcing 
standards  or  guidelines  for  responders' 
respiratory  protective  devices.  NIST  has 
initiated  Interagency  Agreements  with 
NIOSH  and  SBCCOM  to  aid  in  the 
development  of  appropriate  protection 
standards  or  guidelines.  NIOSH  has  the  lead 
in  developing  standards  or  guidelines  to  test, 
evaluate  and  approve  respirators. 

NIOSH,  SBCCOM,  and  NIST  have  hosted 
public  meetings  on  June  18  and  19,  2002,  and 
April  17  and  18,  2001,  presenting  their 
progress  in  assessing  respiratory  protection 
needs  of  responders  to  CBRN  incidents.  The 
methods  or  models  for  developing  hazard 
and  exposure  estimates,  and  the  status  in 
evaluating  test  methods  and  performance 
standards  that  may  be  applicable  as  future 
CBRN  respirator  standards  or  guidelines  were 
discussed  at  these  meetings.  On  December 
28,  2001,  NIOSH  announced  standards  for 
the  evaluation  and  approval  of  self-contained 
breathing  apparatus  to  protect  emergency 
responders  against  CBRN  agents.  NIOSH, 
SBCCOM,  and  NIST  are  in  the  process  of 
developing  CBRN  respiratory  protection 
standards  and  guidelines  for  full  facepiece 
APR  and  air-purifying  escape  respirators,  as 
well  as  other  classes  of  respirators.  The 
October  16  and  17,  2002,  public  meeting  will 
continue  conceptual  discussions  for  the 
CBRN  APR,  as  well  as  introduce  concepts 
being  considered  for  the  CBRN  air-purifying 
escape  respirators. 

Contact  Persons  for  Additional 
Information:  Mr.  Jonathan  Szalajda,  NIOSH, 
PO  Box  18070,  626  Cochrans  Mill  Road, 
Pittsburgh,  PA  15236,  telephone  (412)  386- 
6627,  fax  (412)  386-6747  and/or  e-mail: 
respcert@cdc.gov. 

The  Director,  Management  Analysis  and 
Services  Office,  has  been  delegated  the 
authority  to  sign  Federal  Register  Notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities,  for 
both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agericy  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  September  23,  2002. 
John  Burckhardt, 

Acting  Director,  Management  Analysis  and 
Services  Office,  Centers  for  Disease  Control 
and  Prevention. 

[FR  Doc.  02-24578  Filed  9-26-02;  8:45  ami 
BILUNQ  CODE  416»-1»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Smolcing  and  Heallti  Interagency 
Commlttae;  Correction 

ACnON:  Notice;  correction. 

The  Interagency  Committee  on 
Smoking  and  Health  scheduled  meeting 
for  September  30,  2002,  has  been 
rescheduled  for  November  6,  2002. 


Federal  Register /Vol.  67.  No.  188 /Friday.  September  27.  2002/NoUces 


61109 


Name:  Interagency  Committee  on 
Smoking  and  Health. 

Date  and  Time:  9  a.m.-4  p.m., 
November  6,  2002. 

Place:  Room  61 5F.  Hubert  H. 
Humphrey  Building,  200  Independence 
Avenue,  SW,  6th  Floor.  Washington,  DC 

20201. 

In  the  Federal  Register  of  September 
16,  2002,  Volume  67,  Nimiber  179, 
Notices,  Pages  58428-58429  Interagency 
Committee  on  Smoking  and  Health 
scheduled  meeting  for  September  30, 
2002,  has  been  rescheduled  for 
November  6,  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Monica  L.  Swann,  Committee 
Management  Specialist,  Interagency 
Committee  on  Smoking  and  Health, 
Office  on  Smoking  and  Health, 
NCCDPHP,  CDC,  200  Independence 
Avenue,  SW,  Room  317B,  Washington, 
DC  20201,  telephone  (202)  205-8500. 

The  Director,  Management  Analysis 
and  Services  Office,  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities,  for  both  the 
Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  September  24,  2002. 
John  Burckhardt, 

Acting  Director,  Management  Analysis  and 
Services  Office  Centers  for  Disease  Control 
and  Prevention. 

[FR  Doc.  02-24706  Filed  9-26-02;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Diseases  Transmitted  Through  the 
Food  Supply 

AGENCY:  Centers  for  Disease  Control  and 
Prevention  (CDC),  Department  of  Health 
and  Himian  Services  (HHS). 
ACTION:  Notice  of  annual  update  of  list 
of  infectious  and  communicable 
diseases  that  are  transmitted  through 
handling  the  food  supply  and  the 
methods  by  which  such  diseases  are 
transmitted. 

SUMMARY:  Section  103(d)  of  the 
Americans  with  Disabilities  Act  of  1990, 
Public  Law  101-336,  requires  the 
"Secretary  to  publish  a  list  of  infectious 
and  communicable  diseases  that  are 
transmitted  through  handling  the  food 
supply  and  to  review  and  update  the  list 
annually.  The  Centers  for  Disease 
Control  and  Prevention  (CDC)  published 


a  final  list  on  August  16, 1991  (56  FR 
40897)  and  updates  on  September  8, 
1992  (57  FR  40917);  January  13. 1994 
(59  FR  1949);  August  15, 1996  (61  FR 
42426):  September  22, 1997  (62  FR 
49518-9);  September  15, 1998  (63  FR 
49359).  September  21, 1999  (64  FR 
51127);  September  27.  2dOO  (65  FR 
58088)  and  September  10,  2001  (66  FR 
47030).  The  final  list  has  been  reviewed 
in  light  of  new  information  and  has 
been  revised  as  set  forth  below. 
EFFECTIVE  DATE:  September  27,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Art  Liang,  National  Center  for  Infectious 
Diseases,  Centers  for  Disease  Control 
and  Prevention  (CDC).  1600  Clifton 
Road,  NE.,  Mailstop  G-24,  Atlanta. 
Georgia  30333,  telephone  (404)  639- 
2213. 

SUPPt.EMENTARY  INFORMATION:  Section 
103(d)  of  the  Americans  with 
Disabilities  Act  of  1990.  42  U.S.C. 
12113(d),  requires  the  Secretary  of 
Health  and  Human  Services  to: 

1.  Review  all  infectious  and  . 
communicable  diseases  which  may  be 
transmitted  through  handling  the  food 
supply; 

2.  Piiblish  a  list  of  infectious  and 
communicable  diseases  which  are 
transmitted  through  handling  the  food 
supply; 

3.  Publish  the  methods  by  which  such 
diseases  are  transmitted;  and, 

4.  Widely  disseminate  such 
information  regarding  the  list  of 
diseases  and  their  modes  of 
transmissibility  to  the  general  public. 

Additionally,  the  list  is  to  be  updated 
annually. 

Since  the  last  publication  of  the  list 
on  September  10.  2001(66  FR  47030), 
new  information  has  been  reviewed. 
Caliciviruses  (Norwalk  and  Norwalk- 
like  viruses),  previously  listed  in  Part  I, 
are  now  identified  as  Norwalk  and 
Norwalk-like  viruses  so  as  to  avoid  any 
confu^on  with  animal  caliciviruses 
which  have  not  been  demonstrated  to 
cause  foodbome  illness  in  humans. 

I.  Pathogens  Often  Transmitted  by  Food 
Contaminated  by  Infected  Persons  Who 
Handle  Food,  and  Modes  of 
Transmission  of  Such  Pathogens 

The  contamination  of  raw  ingredients 
from  infected  food-producing  animals 
and  cross-contamination  during 
processing  are  more  prevalent  causes  of 
foodbome  disease  than  is  contamination 
of  foods  by  persons  with  infectious  or 
contagious  diseases.  However,  some 
pathogens  are  frequently  transmitted  by 
food  contaminated  by  infected  persons. 
The  presence  of  any  one  of  the 
following  signs  or  symptoms  in  persons 
who  handle  food  may  indicate  infection 


by  a  pathogen  that  could  be  transmitted 
to  others  through  handling  the  food 
supply:  Diarrhea,  vomiting,  open  skin 
sores,  boils,  fever,  dark  urine,  or 
jaundice.  The  failure  of  food-handlers  to 
wash  hands  (in  situations  such  as  after 
using  the  toilet,  handling  raw  meat, 
cleaning  spills,  or  carrying  garbage,  for 
example),  wear  clean  gloves,  or  use 
clean  utensils  is  responsible  for  the 
foodbome  transmission  of  these 
pathogens.  Non-foodbome  routes  of 
transmission,  such  as  from  one  person 
to  another,  are  also  major  contributors 
in  the  spread  of  these  pathogens. 
Pathogens  that  can  cause  diseases  after 
an  infected  person  handles  food  are  the 
following:  Norwalk  and  Norwalk-like 
viruses.  Hepatitis  A  vims.  Salmonella 
typhi,  Shigella  species.  Staphylococcus 
aureus,  Streptococcus  pyogenes. 

n.  Pathogens  Occasionally  Transmitted 
by  Food  Contaminated  by  Infected 
Persons  Who  Handle  Food,  But  Usually 
Transmitted  by  Contamination  at  the 
Source  or  in  Food  Processing  or  by 
Non-foodbome  Routes 

Other  pathogens  are  occasionally 
transmitted  by  infected  persons  who 
handle  food,  but  usually  cause  disease 
when  food  is  intrinsically  contaminated 
or  cross-contaminated  during  processing 
or  preparation.  Bacterial  pathogens  in 
this  category  often  require  a  period  of 
temperature  abuse  to  permit  their 
multiplication  to  an  infectious  dose 
before  they  will  cause  disease  in 
constuners.  Preventing  food  contact  by 
persons  who  have  an  acute  diarrheal 
illness  will  decrease  the  risk  of 
transmitting  the  following  pathogens: 
Campylobacter  jejuni.  Cryptosporidium 
parvum,  Entamoeba  histolytica, 
Enterohemorrhagic  Escherichia  coli. 
Enterotoxigenic  Escherichia  coli. 
Giardia  lamblia,  Nontyphoidal 
Salmonella.  Taenia  solium.  Vibrio 
choleme  01.  Yersinia  enterocolitica. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Vaccine  Information  Materials  for 
Pneumococcal  Conjugate,  Diphtheria, 
Tetanus,  acellular  Pertussis  and 
Hepatitis  B  Vaccines 

agency:  Centers  for  Disease  Ck)ntrol  and 
Prevention  (CDC),  Department  of  Health 
and  Human  Services  (HHS). 
action:  Notice. 

SUMMARY:  Under  the  National 
Childhood  Vaccine  Injury  Act  (42  U.S.C. 
300aa-26).  the  CDC  must  develop 
vaccine  information  materials  that  all 
health  care  providers  are  required  to 
give  to  patients/parents  prior  to 
administration  of  specific  vaccines.  On 
March  6,  2001,  CDC  published  a  notice 
in  the  Federal  Register  (66  FR  13540) 
seeking  public  comments  on  proposed 
new  vaccine  information  materials  for 
pneumococcal  conjugate  vaccine,  and 
revised  vaccine  information  materials 
for  diphtheria,  tetanus,  acellular 
pertussis  (DTaP/DT)  vaccines  and 
hepatitis  B  vaccine.  Following  review  of 
the  comments  submitted  and 
consultation  as  required  imder  the  law, 
CDC  has  finalized  these  vaccine 
information  materials.  The  final 
materials  are  contained  in  this  notice. 
DATES:  Beginning  no  later  than 
December  15,  2002,  each  health  care 
provider  who  administers  any  vaccine 
that  contains  pneumococcal  conjugate 
vaccine  shall,  prior  to  administration  of 
each  dose,  provide  a  copy  of  the 
pneumococcal  conjugate  vaccine 
information  materials  contained  in  this 
notice  to  the  parent  or  legal 
representative  of  any  child  to  whom 
such  provider  intends  to  administer  the 
vaccine. 

Beginning  as  soon  as  practicable,  each 
health  care  provider  who  administers 
any  vaccine  that  contains  diphtheria, 
tetanus,  acellular  pertussis  or  hepatitis 
B  vaccine  shall,  prior  to  administration 
of  each  dose  of  the  vaccine,  provide  a 


copy  of  the  relevant  vaccine  information 
materials  contained  in  this  notice  to  the 
parent  or  legal  representative  of  any 
child  to  whom  such  provider  intends  to 
administer  the  vaccine  and  to  any  adult 
to  whom  such  provider  intends  to 
administer  hepatitis  B  vaccine,  in  lieu  of 
providing  earher  versions  of  these 
materials. 

FOR  FURTHER  INFORMATION  CONTACT: 
Walter  A.  Orenstein,  M.D.,  Director, 
National  Immimizatlon  Program, 
Centers  for  Disease  Control  and 
Prevention,  Mailstop  E-05, 1600  Clifton 
Road,  NE.,  Atlanta,  Georgia  30333, 
telephone  (404)  639-8200. 
SUPPLEMENTARY  INFORMATION:  The 
National  Childhood  Vaccine  Injury  Act 
of  1986  (Pub.  L.  99-660),  as  amended  by 
section  708  of  Public  Law  103-183, 
added  section  2126  to  the  Public  Health 
Service  Act.  Section  2126,  codified  at  42 
U.S.C.  300aa-26,  requires  the  Secretary 
of  Health  and  Human  Services  to 
develop  and  disseminate  vaccine 
information  materials  for  distribution  by 
all  health  care  providers  in  the  United 
States  to  any  patient  (or  to  the  parent  or 
legal  representative  in  the  case  of  a 
child)  receiving  vaccines  covered  under 
the  National  Vaccine  Injury 
Compensation  Program. 

Development  and  revision  of  the 
vaccine  information  materials  have  been 
delegated  by  the  Secretary  to  the  Centers 
for  Disease  Control  and  Prevention 
(CDC).  Section  2126  requires  that  the 
materials  be  developed,  or  revised,  after 
notice  to  the  public,  with  a  60-day 
comment  period,  and  in  consultation 
with  the  Advisory  Commission  on 
Childhood  Vaccines,  appropriate  health 
care  provider  and  parent  organizations, 
and  the  Food  and  Drug  Administration. 
The  law  also  requires  that  the 
information  contained  in  the  materials 
be  based  on  available  data  and 
information,  be  presented  in 
imderstandable  terms,  and  include: 

(1)  A  concise  description  of  the 
benefits  of  the  vaccine, 

(2)  A  concise  description  of  the  risks 
associated  with  the  vaccine, 

(3)  A  statement  of  the  availability  of 
the  National  Vaccine  Injury 
Compensation  Program,  and 

(4)  Such  other  relevant  information  as 
may  be  determined  by  the  Secretary. 

The  vaccines  initially  covered  under 
the  National  Vaccine  Injury 
Compensation  Program  were  diphtheria, 
tetanus,  pertussis,  measles,  mimips, 
rubella,  and  poliomyelitis  vaccines. 
Since  April  15, 1992,  any  health  care 
provider  in  the  United  States  who 
intends  to  administer  one  of  these 
covered  vaccines  is  required  to  provide 
copies  of  the  relevant  vaccine 


information  materials,  also  known  as 
Vaccine  Information  Statements  (VIS), 
prior  to  administration  of  any  of  these 
vaccines.  Since  June  1, 1999,  health  care 
providers  are  also  required  to  provide 
copies  of  vaccine  information  materials 
for  the  following  vaccines  that  were 
added  to  the  National  Vaccine  Injury 
Compensation  Program:  hepatitis  B, 
haemophilus  influenzae  tjrpe  b  (Hib), 
and  varicella  (chickenpox)  vaccines. 

Pneumococcal  Conjugate  Vaccine 
Information  Materials 

Following  the  addition  of 
pneumococcal  conjugate  vaccine  to  the 
National  Vaccine  Injiiry  Compensation 
Program,  CDC,  as  required  under  42 
U.S.C.  300aa-26,  proposed  vaccine 
information  materials  covering  that 
vaccine  which  were  published  in  a 
Federal  Register  notice  on  March  6, 
2001  (66  FR  13540).  With  publication  of 
this  notice,  as  of  December  15,  2002, 
health  care  providers  will  also  be 
required  to  provide  copies  of 
pneumococcal  conjugate  vaccine 
information  materials 

Revised  Vaccine  Information  Materials 
for  Diphtheria,  Tetanus,  acellular 
Pertussis  (DTaP/DT)  Vaccines  and 
Hepatitis  B  Vaccine 

Proposed  revised  vaccine  information 
materials  for  diphtheria,  tetanus, 
acellular  pertussis  (DTaP/DT)  vaccines 
and  hepatitis  B  vaccine  were  also 
published  in  the  March  6,  2001  Federal 
Register  notice. 

New/Revised  Vaccine  Information 
Materials 

The  new/revised  vaccine  information 
materials  were  drafted  in  consultation 
with  the  Advisory  Commission  on        '' 
Childhood  Vaccines,  the  Food  and  Drug 
Administration,  the  American  Academy 
of  Pediatrics,  American  Pharmaceutical 
Association,  Association  of  American 
Indian  Physicians,  Every  Child  by  Two, 
Immunization  Action  Coalition, 
Immunization,  Education  and  Action 
Committee,  Infectious  Diseases  Society 
of  America,  National  Association  for 
Pediatric  Nurse  Associates  and 
Practitioners  and  the  National  Vaccine 
Advisory  Committee.  Also,  CDC 
provided  copies  of  the  draft  materials  to 
other  organizations  and  sought  their 
consultation;  however,  those 
organizations  did  not  provide 
conunents. 

Following  consultation  and  review  of 
comments  submitted,  these  vaccine 
information  materials  have  been 
finalized  and  are  contaiiied  in  this 
notice.  They  are  entitled 
"Pneumococcal  Conjugate  Vaccine: 
What  You  Need  to  Know,"  "Diphtheria, 
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Tetanus  &  Pertussis  Vaccines:  What  You 
Need  to  Know,"  and  "Hepatitis  B 
Vaccine:  What  You  Need  to  Know." 
CDC  has  also  revised  the  Instructions  for 
the  Use  of  Vaccine  Information 
Statements. 

Instructions  for  use  of  the  vaccine^ 
information  materials  and  copies  of  the 
materials  can  be  foimd  on  the  CDC 
website  at:  http://www.cdc.gov/nip/ 
puhlications/VlS/.  In  addition,  single 
camera-ready  copies  are  available  from 
State  health  departments.  A  list  of  State 
health  department  contacts  for  obtaining 
copies  of  these  materials  is  included  in 
a  December  17, 1999  Federal  Register 
notice  (64  FR  70914). 
*        •        •        •        * 

Pneumococcal  Conjugate  Vaccine:  What 
You  Need  to  Know 

1.  Why  get  vaccinated? 

Infection  with  Streptococcus 
pneumoniae  bacteria  can  cause  serious 
illness  and  death.  Invasive 
pneumococcal  disease  is  responsible  for 
about  200  deaths  each  year  among 
children  under  5  years  old.  It  is  the 
leading  cause  of  bacterial  meningitis  in 
the  United  States.  (Meningitis  is  an 
infection  of  the  covering  of  the  brain). 

Each  year  pneimiococcal  infection 
causes  severe  disease  in  children  under 
five  years  old.  Before  a  vaccine  was 
available,  pneumococcal  infection  each 
year  caused: 

•  Over  700  cases  of  meningitis 

•  13,000  blood  infections,  and 

•  About  5  million  ear  infections 
It  can  also  lead  to  other  health 

problems,  including: 

•  Pneumonia, 

•  Deafiiess, 

•  Brain  damage. 

Children  imder  2  years  old  are  at 
highest  risk  for  serious  disease. 
Pnevunococcus  bacteria  are  spread  from 
person  to  person  through  close  contact. 

Pneimiococcal  infections  can  be  hard 
to  treat  because  the  bacteria  have 
become  resistant  to  some  of  the  drugs 
that  have  been  used  to  treat  them.  This 
makes  prevention  of  pneumococcal 
infections  even  more  important. 
Pneiunococcal  conjugate  vaccine  can 
help  prevent  serious  pneumococcal 
disease,  such  as  meningitis  and  blood 
infections.  It  can  also  prevent  some  ear 
infections.  But  ear  infections  have  many 
causes,  and  pneumococcal  vaccine  is 
effective  against  only  some  of  them. 

2.  Pneumococcal  conjugate  vaccine 

Pneumococcal  conjugate  vaccine  is 
approved  for  infants  and  toddlers. 
Children  who  are  vaccinated  when  they 
are  infants  will  be  protected  when  they 
are  at  greatest  risk  for  serious  disease. 


Some  older  children  and  adults  may 
get  a  different  vaccine  called 
pneumococcal  polysaccharide  vaccine. 
There  is  a  separate  Vaccine  Information 
Statement  for  people  getting  this 


vaccme. 

3.  Who  should  get  the  vaccine  and 
when? 

•  Children  under  2  years  of  age: 
— 2  months 

— 4  months 
— 6  months 
— 12-15  months 

Children  who  weren't  vaccinated  at 
these  ages  can  still  get  the  vaccine.  The 
nimiber  of  doses  needed  depends  on  the 
child's  age.  Ask  your  health  care 
provider  for  details. 

•  Children  between  2  and  5  years  of 
age: 

Pneumococcal  conjugate  vaccine  is 
also  recommended  for  children  between 
2  and  5  years  old  who  have  not  already 
gotten  the  vaccine  and  are  at  high  risk 
of  serious  pneumococcal  disease. 

This  includes  children  who: 
— ^Have  sickle  cell  disease, 
— Have  a  damaged  spleen  or  no  spleen, 
—Have  HIV/ AIDS, 
— Have  other  diseases  that  affect  the 

immime  system,  such  as  diabetes, 

cancer,  or  liver  disease,  or  who 
— Take  medications  that  affect  the 

immune  system,  such  as 

chemotherapy  or  steroids,  or 
— Have  chronic  heart  or  lung  disease. 

The  vaccine  should  be  considered  for 
all  other  children  under  age  5  years, 
especially  those  at  higher  risk  of  serious 
pneimiococcal  disease.  This  includes 
children  who: 
— Are  under  3  years  of  age, 
— Are  of  Alaska  Native,  American 

Indian  or  African  American  descent, 

or 
— Attend  group  day  care. 

The  number  of  doses  needed  depends 
on  the  child's  age.  Ask  your  health  care 
provider  for  more  details. 

Pneumococcal  conjugate  vaccine  may 
be  given  at  the  same  time  as  other 
vaccines. 

4.  Some  children  should  not  get 
pneumococcal  conjugate  vaccine  or 
should  wait. 

Children  should  not  get 
pneumococcal  conjugate  vaccine  if  they 
had  a  severe  (life-threatening)  allergic 
reaction  to  a  previous  dose  of  this 
vaccine,  or  have  a  severe  allergy  to  a 
vaccine  component.  Tell  your  health- 
care provider  if  your  child  has  ever  had 
a  severe  reaction  to  any  vaccine,  or  has 
any  severe  allergies. 

Children  with  minor  illnesses,  such  as 
a  cold,  may  be  vaccinated.  But  children 


who  are  moderately  or  severely  ill 
should  usually  wait  until  they  recover 
before  getting  the  vaccine. 

5.  What  are  the  risks  from 
pneumococcal  conjugate  vaccine? 

In  studies  (nearly  60,000  doses), 
pneumococcal  conjugate  vaccine  was 
associated  with  only  mild  reactions: 

•  Up  to  about  1  infant  out  of  4  had 
redness,  tenderness,  or  swelling  where 
the  shot  was  given. 

•  Up  to  1  out  of  3  had  a  fever  of  over 
100.4°F,  and  up  to  about  1  in  50  had  a 
higher  fever  (over  102. 2°F). 

•  Some  children  also  became  fussy  or 
drowsy,  or  had  a  loss  of  appetite. 

So  far,  no  moderate  or  severe 
reactions  have  been  associated  with  this 
vaccine.  However,  a  vaccine,  like  any 
medicine,  could  cause  serious  problems, 
such  as  a  severe  allergic  reaction.  The 
risk  of  this  vaccine  causing  serious 
harm,  or  death,  is  extremely  small. 

6.  What  if  there  is  a  moderate  or  severe 
reaction  ?  What  should  I  look  for? 

Look  for  any  unusual  condition,  such 
as  a  serious  allergic  reaction,  high  fever, 
or  unusual  behavior. 

Serious  allergic  reactions  are 
extremely  rare  with  any  vaccine.  If  one 
were  to  occur,  it  would  most  likely  be 
within  a  few  minutes  to  a  few  hours 
after  the  shot.  Signs  can  include: 

—Difficulty  breathing 

— Hoarseness  or  wheezing 

— Hives 

— Paleness 

— Weakness 

— A  fast  heart  beat 

— Dizziness 

— Swelling  of  the  throat 

What  should  I  do? 

•  Call  a  doctor  or  get  the  person  to  a 
doctor  right  away. 

•  Tell  your  doctor  what  happened, 
the  date  and  time  it  happened,  and 
when  the  vaccination  was  given. 

•  Ask  your  health  care  provider  to  file 
a  Vaccine  Adverse  Event  Reporting 
System  (VAERS)  form.  Or  call  VAERS 
yourself  at  1-800-822-7967,  or  visit 
their  Web  site  at  http://www.vaers.org. 

7.  The  Vaccine  Injury  Compensation 
Program 

In  the  rare  event  that  you  or  your 
child  has  a  serious  reaction  to  a  vaccine, 
a  federal  program  has  been  created  to 
help  pay  for  the  care  of  those  who  have 
been  harmed.  For  details  about  the 
National  Vaccine  Injury  Compensation 
Program,  call  1-800-338-2382  or  visit 
their  Web  site  at  http://www.hrsa.gov/ 
bhpr/vicp. 
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8.  How  can  I  learn  more? 

•  Ask  your  health  care  provider.  They 
can  give  you  the  vaccine  package  insert 
or  suggest  other  sources  of  information. 

•  Call  your  local  or  state  health 
department's  immunization  program. 

•  Contact  the  Centers  for  Disease 
Control  and  Prevention  (CDC): 
—Call  1-800-232-2522  (English) 
—Call  1-800-232-0233  (Espanol) 
— Visit  the  National  Immunization 

Program's  Web  site  at  http:// 

www.  cdc.gov/nip 

U.S.  Department  of  Health  &  Human 
Services,  Centers  for  Disease  Control 
and  Prevention,  National  Immunization 
Program. 

Vaccine  Information  Statement, 
Pneumococcal  Conjugate  Vaccine, 
(9/30/02),  42  U.S.C.  300aa-26. 


Diphtheria,  Tetanus  &  Pertussis 
Vaccines:  What  You  Need  to  Know 

1 .  Why  get  vaccinated? 

Diphtheria,  tetanus,  and  pertussis  are 
serious  diseases  caused  by  bacteria. 
Diphtheria  and  pertussis  are  spread 
from  person  to  person.  Tetanus  enters 
the  body  through  cuts  or  wounds. 

Diphtheria  causes  a  thick  covering  in 
the  back  of  the  throat. 

•  Itcan  lead  to  breathing  problems, 
paralysis,  heart  failure,  and  even  death. 

Tetanus  (Lockjaw)  causes  painful 
tightening  of  the  muscles,  usually  all 
over  the  body. 

•  It  can  lead  to  "locking"  of  the  jaw 
so  the  victim  cannot  open  his  mouth  or 
swallow.  Tetanus  leads  to  death  in 
about  3  out  of  10  cases. 

Pertussis  (Whooping  Cough)  causes 
coughing  spells  so  bad  that  it  is  hard  for 
infants  to  eat,  drink,  or  breathe.  These 
spells  can  last  for  weeks. 

•  It  can  lead  to  pneiunonia,  seizures 
(jerking  and  staring  spells),  brain 
damage,  and  death. 

Diphtheria,  tetanus,  and  pertussis 
vaccine  (DTaP)  can  prevent  these 
diseases.  Most  children  who  are 
vaccinated  with  DTaP  will  be  protected 
throughout  childhood.  Many  more 
children  would  get  these  diseases  if  we 
stopped  vaccinating. 

DTaP  is  a  safer  version  of  an  older 
vaccine  called  DTP.  DTP  is  no  longer 
used  in  the  United  States. 

2.  Who  should  get  DTaP  vaccine  and 
when? 

Children  should  get  5  doses  of  DTaP 
vaccine,  one  dose  at  each  of  the 
following  ages: 
— 2  months 
— 4  months 
— 6  months 


— 15-18  months 
— 4-6  years 

DTaP  may  be  given  at  the  same  time 
as  other  vaccines. 

3.  Some  children  should  not  get  DTaP 
vaccine  or  should  wait 

•  Any  child  who  has  had  a  life- 
threatening  allergic  reaction  after  a  dose 
of  DTaP  should  not  get  any  more  doses. 

•  Any  child  who  suffered  a  brain  or 
nervous  system  disease  within  7  days 
after  a  dose  of  DTaP  should  not  get  any 
more  doses. 

•  Talk  with  your  doctor  if  your  child: 
— had  a  seizins  or  collapsed  after  a 

previous  dose  of  DTaP, 
— cried  non-stop  for  3  hours  or  more 

after  a  previous  dose  of  DTaP, 
— had  a  high  fever  (over  105oF)  after  a 

previous  dose  of  DTaP. 

•  Children  who  are  moderately  or 
severely  ill  at  the  time  the  shot  is 
schedtded  should  usually  wait  until 
they  recover  before  getting  DTaP 
vaccine. 

Ask  your  health  care  provider  for 
more  information.  Children  who  should 
not  get  the  pertussis  part  of  the  vaccine 
can  get  a  vaccine  called  DT,  which 
doesn't  contain  pertussis. 

4.  Older  children  and  adults 

DTaP  should  not  be  given  to  anyone 
7  years  of  age  or  older.  Pertussis  can  still 
strike  older  children,  adolescents,  and 
adults,  but  the  pertussis  vaccine  is 
currently  licensed  only  for  children 
under  7. 

Adolescents  and  adults  still  need 
protection  from  tetanus  and  diphtheria. 
A  booster  shot  called  Td  is 
recommended  at  11-12  years  of  age.  It 
should  be  repeated  every  10  years. 
There  is  a  separate  Vaccine  Information 
Statement  for  Td  vaccine. 

5.  What  are  the  risks  from  DTaP 
vaccine? 

Getting  diphtheria,  tetanus,  or 
pertussis  disease  is  much  riskier  than 
getting  DTaP  vaccine. 

However,  a  vaccine,  like  any 
medicine,  is  capable  of  causing  serious 
problems,  such  as  severe  allergic 
reactions.  The  risk  of  DTaP  vaccine 
causing  serious  harm,  or  death,  is 
extremely  small. 

Mild  Problems  (Common) 

•  Fever  (up  to  about  1  child  in  4) 

•  Redness  or  swelling  where  the  shot 
was  given  (up  to  about  1  child  in  4) 

•  Soreness  or  tenderness  where  the 
shot  was  given  (up  to  about  1  child  in 
4) 

These  problems  occur  more  often  after 
the  4th  and  5th  doses  of  the  DTaP  series 
than  after  earlier  doses. 


Another  mild  problem  is  swelling  of 
the  arm  or  leg  in  which  the  shot  was 
given,  after  the  4th  or  5th  dose  (up  to 
about  1  child  in  30). 

Other  mild  problems  include: 

•  Fussiness  (up  to  about  1  child  in  3) 

•  Tiredness  or  poor  appetite  (up  to 
about  1  child  in  10) 

•  Vomiting  (up  to  about  1  child  in  50) 
These  problems  generally  occur  1-3 

days  after^e  shot. 

Moderate  Problems  (Uncommon) 

•  Seizure  (jerking  or  staring)  (about  1 
child  out  of  14,000) 

•  Non-stop  crying,  for  3  hours  or 
more  (up  to  about  1  child  out  of  1,000) 

•  High  fever,  over  1050F  (about  1 
child  out  of  16,000) 

Severe  Problems  (Very  Rare) 

•  Serious  allergic  reaction  (less  than  1 
out  of  a  million  doses) 

•  Several  other  severe  problems  have 
been  reported  after  DTaP  vaccine.  These 
include: 

— Long-term  seizures,  coma,  or  lowered 

consciousness 
— Permanent  brain  damage. 

These  are  so  rare  it  is  hard  to  tell  if 
they  are  caused  by  the  vaccine. 

Controlling  fever  is  especially 
important  for  children  who  have  had 
seizures,  for  any  reason.  It  is  also 
important  if  another  family  member  has 
had  seizures. 

You  can  reduce  fever  and  pain  by 
giving  your  child  an  aspirin-free  pain 
reliever  when  the  shot  is  given,  and  for 
the  next  24  hours,  following  the  package 
instructions^  -^ 

6.  What  if  there  is  a  moderate  or  severe 
reaction? 

What  should  I  look  for? 

Any  unusual  conditions,  such  as  a 
serious  allergic  reaction,  high  fever  or 
behavior  changes.  Signs  of  a  serious 
allergic  reaction  include  difficulty 
breathing,  hoarseness  or  wheezing, 
hives,  paleness,  weakness,  a  fast  heart 
beat  or  dizziness  within  a  few  minutes 
to  a  few  hours  after  the  shot.  If  a  high 
fever  or  seizure  occurs,  it  is  usually 
within  2  weeks  after  the  shot. 

What  should  I  do? 

•  Call  a  doctor,  or  get  the  person  to 
a  doctor  right  away. 

•  Tell  your  doctor  what  happened, 
the  date  and  time  it  happened,  and 
when  the  vaccination  was  given. 

•  Ask  your  doctor,  nurse,  or  health 
department  to  file  a  Vaccine  Adverse 
Event  Reporting  System  (VAERS)  form, 
or  call  VAERS  yourself  at  1-800-822- 
7967. 
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7.  The  National  Vaccine  Injury 
Compensation  Program 

In  the  rare  event  that  you  or  your 
child  has  a  serious  reaction  to  a  vaccine, 
a  federal  program  has  been  created  to 
help  pay  for  the  care  of  those  who  have 
been  harmed. 

For  details  about  the  National  Vaccine 
Injiuy  Compensation  Program,  call  1- 
800-338-2382  or  visit  the  program's 
Web  site  at  http://www.hrsa.gov/bhpr/ 
vicp. 

8.  How  can  I  learn  more? 

•  Ask  your  health  care  provider.  They 
can  give  you  the  vaccine  package  insert 
or  suggest  other  sources  of  information. 

•  Call  your  local  or  state  health 
department's  inmiunization-program. 

•  Contact  the  Centers  for  Disease 
Control  and  Prevention  (CDC): 

—Call  1-800-232-2522  (English) 

—Call  1-80O-232-0233  (Espanol) 

— ^Visit  the  National  Immunization 
I^ogram's  Web  site  at  http:// 
www.cdc.gov/nip. 

U.S.  Department  of  Health  &  Human 
Services,  Centers  for  Disease  Control 
and  Prevention,  National  Immimization 
Program. 

Vaccine  Information  Statement, 
DTaP/DT,  (7/30/01).  42  U.S.C.  300aa- 
26. 
***** 


Hepatitis  B  Vaccine:  What  You  Need  to 
Know 

1.  Why  get  vaccinated? 

Hepatitis  B  is  a  serious  disease. 

The  hepatitis  B  virus  can  cause  short- 
term  (acute)  illness  that  leads  to: 

•  Loss  of  appetite 

•  Diarrhea  and  vomiting 

•  Tiredness 

•  Jaimdice  (yellow  skin  or  eyes) 

•  Pain  in  muscles,  joints,  and 
stomach 

It  can  also  cause  long-term  (chronic) 
illness  that  leads  to: 

•  Liver  damage  (cirrhosis) 

•  Liver  cancer 

•  Death 

About  1.25  million  people  in  the  U.S. 
have  chronic  hepatitis  B  virus  infection. 
If  you  are  infected  as  a  young  child,  you 
are  much  more  likely  to  develop  chronic 
illness. 

Each  year  it  is  estimated  that: 

•  200,000  people,  mostly  young 
adults,  get  infected  with  hepatitis  B 
virus 

•  More  than  11,000  people  have  to 
stay  in  the  hospital  because  of  hepatitis 
B 

•  4,000  to  5,000  people  die  from 
chronic  hepatitis  B 

Hepatitis  B  vaccine  can  prevent 
hepatitis  B.  It  is  the  first  anti-cancer 
vaccine  because  it  can  prevent  a  form  of 
liver  cancer. 

2.  How  is  hepatitis  B  virus  spread?- 

Hepatitis  B  virus  is  spread  through 
contact  with  the  blood  and  body  fluids 
of  an  infected  person. 

HEPATITIS  B  Vaccination  Schedule 


A  person  can  get  infected  in  several 
ways,  such  as: 

•  During  birth  when  the  virus  passes 
bom  an  infected  mother  to  her  baby 

•  By  having  sex  with  an  infected 
person 

•  By  injecting  illegal  drugs 

•  By  being  stuck  with  a  used  needle 
on  the  job 

•  By  sharing  personal  items,  such  as 
a  razor  or  toothbrush  with  an  infected 
person 

People  can  get  hepatitis  B  infection 
without  knowing  how  they  got  it.  About 
1/3  of  hepatitis  B  cases  in  the  United 
States  have  an  unknown  source. 

3.  Who  should  get  hepatitis  B  vaccine 
and  when? 

(1)  Everyone  18  years  of  age  and 
younger 

(2)  Adults  over  18  who  are  at  risk 
Adults  at  risk  for  hepatitis  B  infection 

include  people  who  have  more  than  one 
sex  partner,  men  who  have  sex  with 
other  men,  injection  drug  users,  health 
care  workers,  and  others  who  might  be 
exposed  to  infected  blood  or  body 
fluids. 

If  you  are  not  sure  whether  you  are  at 
risk,  ask  your  doctor  or  nurse. 

People  should  get  3  doses  of  hepatitis 
B  vaccine  according  to  the  following 
schedule.  If  you  miss  a  dose  or  get 
behind  schedule,  get  the  next  dose  as 
soon  as  you  can.  There  is  no  need  to 
start  over. 


Who? 

Intant  whose  mother  is  infected  with 
hepatitis  B  vims 

Infant  whose  mother  is  not  infected 
with  hepatitis  B  virus 

Older  child,  adolescent,  or  adult 

When: 

Within  12  hours  of  birth 

Birth-2  months  of  age 

1-4   months   of   age   (At   least    1 

month  first  after  dose). 
6-18  months  of  age 

Any  time. 

f^prnnd  Dose 

1-2  months  of  age 

1-2  months  after  first  dose. 

Third  Dose 

6  gionths  of  age  

4-6  nxxiths  after  first  dose. 

—The  second  dose  must  be  given  at  least  1  month  after  the  first  dose.  ..     ^   « 

—The  third  dose  must  be  given  at  least  2  months  after  the  second  dose  and  at  least  4  months  after  the  first. 
—The  third  dose  should  not  be  given  to  infants  younger  than  6  months  of  age. 


Adolescents  11  to  15  years  of  age  may 
need  only  two  doses  of  hepatitis  B 
vaccine,  separated  by  4-6  months.  Ask 
your  health  care  provider  for  details. 

Hepatitis  B  vaccine  may  be  given  at 
the  same  time  as  other  vaccines. 

4.  Some  people  should  not  get  hepatitis 
B  vaccine  or  should  wait 

People  should  not  get  hepatitis  B 
vaccine  if  they  have  ever  had  a  life- 
threatening  allergic  reaction  to  baker's 


yeast  (the  kind  used  for  making  bread) 
or  to  a  previous  dose  of  hepatitis  B 
vaccine. 

People  who  are  moderately  or 
severely  ill  at  the  time  the  shot  is 
scheduled  should  usually  wait  imtil 
they  recover  before  getting  hepatitis  B 
vaccine. 

Ask  your  doctor  or  nurse  for  more 
information. 


5.  What  are  the  risks  from  hepatitis  B 
vaccine? 

A  vaccine,  like  any  medicine,  is 
capable  of  causing  serious  problems, 
such  as  severe  allergic  reactions.  The 
risk  of  a  vaccine  causing  serious  harm, 
or  death,  is  extremely  small. 

Getting  hepatitis  B  vaccine  is  much 
safer  than  getting  hepatitis  B  disease. 

Most  people  who  get  hepatitis  B 
vaccine  do  not  have  any  problems  with 
it. 
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Mild  Problems 

•  Soreness  where  the  shot  was  given, 
lasting  a  day  or  two  (up  to  1  out  of  11 
children  and  adolescents,  and  about  1 
out  of  4  adults) 

•  Mild  to  moderate  fever  (up  to  1  out 
of  14  children  and  adolescents  and  1  out 
of  100  adults) 

Severe  Problems 

•  Serious  allergic  reaction  (very  rare) 

6.  What  if  there  is  a  moderate  or  severe 
reaction? 

What  should  I  look  for? 

Any  unusual  condition,  such  as  a 
serious  allergic  reaction,  high  fever  or 
behavior  changes.  Signs  of  a  serious 
allergic  reaction  can  include  difficulty 
breathing,  hoarseness  or  wheezing, 
hives,  paleness,  weakness,  a  fast  heart 
beat  or  dizziness.  If  such  a  reaction  were 
'  to  occur,  it  would  be  within  a  few 
minutes  to  a  few  hours  after  the  shot. 

What  should  I  do? 

•  Call  a  doctor  or  get  the  person  to  a 
doctor  right  away. 

•  Tell  your  doctor  what  happened, 
the  date  and  time  it  happened,  and 
when  the  vaccination  was  given. 

•  Ask  your  doctor,  nurse,  or  health 
department  to  file  a  Vaccine  Adverse 
Event  Reporting  System  (VAERS)  form, 
or  call  VAERS  yourself  at  1-800-822- 
7967. 

7.  The  National  Vaccine  Injury 
Compensation  Program 

In  the  rare  event  that  you  or  your 
child  has  a  serious  reaction  to  a  vaccine, 
a  federal  program  has  been  created  to 
help  pay  for  the  care  of  those  who  have 
been  harmed. 

For  details  about  the  National  Vaccine 
Injury  Compensation  Program,  call  1- 
800-338-2382  or  visit  the  program's 
Web  site  at  http://www.hrsa.gov/bhpr/ 
vicp. 

8.  How  can  I  learn  more? 

•  Ask  your  doctor  or  nurse.  They  can 
give  you  the  vaccine  package  insert  or 
suggest  other  sources  of  information. 

•  Call  your  local  or  state  health 
department's  immunization  program. 

•  Contact  the  Centers  for  Disease 
Control  and  Prevention  (CDC): 
—Call  1-800-232-2522  or  1-888-443- 

7232  (English) 
—Call  l-80O-232-€233  (Espaiiol) 
— Visit  the  National  Immunization 

Program's  Web  site  at  http:// 

www.cdc.gov/nip  or  CDC's  Hepatitis 

Branch  Web  site  at  http:// 

www.cdc.gov/ncidod/diseases/ 

hepatitis 

U.S.  Department  of  Health  &  Human 
Services,  Centers  for  Disease  Control 


and  Prevention,  National  Immunization 
Program. 

Vaccine  Information  Statement, 
Hepatitis  B,  (7/11/01),  42  U.S.C.  300aa- 
26. 

Dated:  September  23,  2002. 
Joseph  R.  Carter, 

Associate  Director  for  Management  and 
Operations,  Centers  for  Disease  Control  and 
Prevention  (CDC). 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

[Document  Identifiers:  CMS-10073,  CMS- 
1557,  CMS-1S00,  CMS-1490U,  CMS-1490S 
CMS-1450] 

Agency  information  Coiiection 
Activities:  Proposed  Coiiection; 
Comment  Request 

AGENCY:  Centers  for  Medicare  and 
Medicaid  Services,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
Health  Care  Financing  Administration 
(HCFA)),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

(1)  Type  of  Information  Collection 
Request:  New  Collection;  Title  of 
Information  Collection:  Survey  of  Rural 
Medicare  Providers  Regarding  Provider 
Education  Needs;  Fonn  No.:  CMS- 
10073  (OMB#  0938-NEW);  Use:  The 
Division  of  Provider  Education  and 
Training,  Centers  for  Medicare  and 
Medicaid  Services  (CMS),  is  requesting 
Office  of  Management  and  Budget 
(OMB)  approval  to  conduct  a  survey  of 
the  provider  education  needs  of  rural 
Medicare  providers.  CMS  has  contracted 
The  Lewin  Group  to  develop  and  field' 


the  survey  instrument,  analyze  and 
synthesize  the  information  collected, 
and  present  findings  and 
recommendations  to  help  CMS  better 
understand  the  provider  education 
needs  of  rural  providers.  The  study  will 
also  provide  an  assessment  of  the 
specific  and  unique  education 
challenges  faced  by  rural  Medicare 
providers  and  the  success  of  current 
education  methods  in  meeting  those 
challenges;  Frequency:  Other:  One-time; 
Affected  Public:  Business  or  other  for- 
profit  and  Not-for-profit  institutions; 
Number  of  Respondents:  1,832;  Total 
Annual  Responses:  1,832;  Total  Annual 
Hours:  608. 

(2)  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Survey  Report 
Form  Clinical  Laboratory  Improvement 
Amendments  (CLIA)  and  Supporting 
Regulations  in  42  CFR  493.1-493.2001; 
Fonn  No.:  CMS-1557  (OMB#  0938- 
0544);  Use:  CLIA  requires  the 
Department  of  Health  and  Human 
Services  (DHHS)  to  establish 
certification  requirements  for  any 
laboratory  that  performs  tests  on  human 
specimens,  and  to  certify  through  the 
issuance  of  a  certificate  that  those 
laboratories  meet  the  requirements 
established  by  DHHS.  The  information 
collected  on  this  survey  form  is  used  in 
the  administrative  pursuit  of  the 
Congressionally-mandated  program 
with  regard  to  regulation  of  laboratories 
participating  in  CLIA.  In  order  for  the 
State  survey  agency  to  report  to  CMS  its 
findings  on  facility  compliance  with  the 
individual  standards  on  which  CMS 
determines  compliance,  the  surveyor 
completes  the  Survey  Report  Form.  The 
Survey  Worksheet  provides  space  to 
document  the  surveyor's  notes; 
Frequency:  Biennially;  Affected  Public: 
Business  or  other  for  profit.  Not  for 
profit  institutions,  and  State,  Local  or 
Tribal  Government;  Number  of 
Respondents:  26,500;  Total  Annual 
Responses:  13,250;  Total  Annual  Hours: 
6,625. 

(3)  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Flexibility  in 
Payment  Methods  for  Hospitals,  Niu^ing 
Facilities,  and  Intermediate  Care 
Facilities  for  the  Mentally  Retarded  and 
Supporting  Regulations  in  42  CFR 
447.254;  Form  No.:  CMS-R-252  (OMB# 
0938-0784);  Use:  Section  4711  of  BBA 
1997  replaced  the  Boren  requirements 
with  Section  1902(a)(13){A),  which 
requires  States  to  use  a  public  process 
for  determining  institutional  payment 
rates  and  publish  proposed  and  final 
rates,  underlying  methodologies  and 
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justifications.  Hospital  rates  must  take 
into  account  the  situation  of  hospitals 
that  serve  a  disproportionate  number  of 
low-income  patients  with  special  needs; 
Frequency:  Once;  Affected  Public:  State 
local,  or  tribal  gov't;  Number  of 
Respondents:  54;  Total  Annual 
Responses:  108;  Total  Annual  Hours: 
27. 

(4)  Type  of  Information  Request: 
Extension  of  a  currently  approved 
collection;  Title  of  Information 
Collection:  Medicare/Medicaid  Health 
Insurance  Common  Claim  Form, 
Instructions,  and  Supporting 
Regulations:  42  CFR  414.40,  424.32, 
424.44;  Form  Number:  CMS-1500. 
CMS-1490U.  CMS-1490S  (OMB  #: 
0938-0008);  Use:  This  form  is  a 
standardized  form  for  use  in  the 
Medicare/Medicaid  programs  to  apply 
for  reimbursement  for  covered  services. 
Many  private  insurers  also  use  this 
form.  Use  of  this  form  reduces  cost  and 
administrative  burdens  associated  with 
professional  claims  because  only  one 
format  needs  to  be  used  and  maintained. 
CMS  does  not  require  exclusive  use  of 
this  form  for  Medicaid.;  Frequency:  On 
occasion;  Affected  Public:  State,  Local 
or  Tribal  Govenunent,  Business  or  other 
for-profit.  Not-for-profit  institutions; 
Number  of  Respondents:  1,216,702; 
Total  Annual  Responses:  740,215,135; 
Total  Annual  Hours  Requested: 
42,941,276. 

(5)  Type  of  Information  Request: 
Extension  of  a  currently  approved 
collection;  Title  of  Information 
Collection:  Medicare  Uniform 
Institutional  Provider  Bill  and 
Supporting  Regulations  in  42  CFR 
424.5;  Form  Number:  CMS-1450  (OMB 
#:  0938-0247);  Use:  This  standardized 
form  is  used  in  the  Medicare/Medicaid 
program  to  apply  for  reimbursement  of 
covered  services  by  all  providers  that 
accept  Medicare/Medicaid  assigned 
claims:  Frequency:  On  occasion; 
Affected  Public:  Business  or  other  for- 
profit.  Not-for-profit  institutions; 
Number  of  Respondents:  46,708;  Total 
Annual  Responses:  15S,603,290;  Total 
Annual  Hours  Requested:  1,666,208. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS's  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/prdact95.htm,  or  E-mail  your 
request,  including  your  address,  phone 
number,  OMB  number,  and  CMS 
document  identifier,  to 
Paperworlc@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 


the  CMS  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
CMS.  Office  of  Strategic  Operations  and 
Regulatory  Afftiirs,  Division  of 
Regulations  Development  and 
Issuances,  Attention:  Dawn  Willinghan, 
Room  N2-14-26,  7500  Security 
Boulevard,  Baltimore,  Maryland  21244- 
1850. 

Dated:  Septeinl>er  19,  2002. 
Jolin  P.  Burke  m, 

Paperwork  Reduction  Act  Team  Leader,  CMS 
Reports  Clearance  Officer,  Office  of  Strategic 
Operations  and  Strategic  Affairs,  Division  of 
Regulations  Develbpment  and  Issuances. 

[PR  Doc.  02-24586  Filed  9-26-02;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

[Document  identifier:  CMS-R-137  and 
CMS-R-257] 

Agency  Information  Collection 
ActivHIes:  SutHnission  for  OMB 
Review;  Comment  Request 

AGENCY:  Centers  for  Medicare  and 
Medicaid  Services,  HHS. 

In  comphance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Hiunan  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
conunents  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

(1)  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Internal 
Revenue  Service/Social  Security 
Administration  /  Health  Care  Financing 
Administration  Data  Match  and 
Supporting  Regulations  in  42  CFR 
411.20-411.206;  Form  No.:  CMS-R-137; 
Use:  Employers  who  are  identified 


through  a  match  of  IRS,  SSA,  and 
Medicare  records  will  be  contacted 
concerning  group  health  plan  coverage 
of  identified  individuals  to  ensure 
compliance  with  Medicare  Secondary 
Payer  provisions  found  at  42  U.S.C. 
1395y(b).  Frequency:  Annually:  Affected 
Public:  Federal  Government,  Business  or 
other  for  profit.  Not  for  profit 
institutions,  Farms,  Federal  Government 
and  State,  Local  or  Tribal  Government; 
Number  of  Respondents:  327,947;  Total 
Annual  Responses:  327,947;  Total 
Annual  Hours  Requested:  1,096,466. 

(2)  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Medicare  + 
Choice  Diseniollment  Form  to  original 
Medicare;  Form  No.:  CMS-R-257 
(OMB#  0938-0741);  Use:  Section  4001 
of  the  Balanced  Budget  Act  of  1997 
amended  the  Social  Security  Act  to  add 
section  1851;  including  1851(c)(1) 
which  required  the  establishment  of  a 
procedure  and  form  to  make  and  change 
Medicare  +  Choice  elections,  which 
include  disenrollment.  In  addition,  BBA 
of  1997  also  required  information  be 
provided  to  beneficiaries  to  make  better 
informed  choices.  Certain  information  is 
needed  from  the  beneficiary  in  order  to 
process  the  disenrollment  action  as  a 
change  of  election;  Frequency:  On 
occasion:  Affected  Public:  Individuals  or 
Households,  Business  or  other  for-profit, 
federal  government,  not-for-profit 
institutions;  Number  of  Respondents: 
50,000;  Total  Annual  Responses: 
50,000;  Total  Annual  Hours:  3,300. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS  Web  site 
address  at  http://www.hcfa.gov/regs/ 
prdact95.htm,  or  e-mail  your  request, 
including  your  address,  phone  number, 
OMB  number,  and  CMS  document 
identifier,  to  Paperwork@hcfa.gov.  or 
call  the  Reports  Clearance  Office  on 
(410)  786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  desk  officer:  OMB  Human 
Resources  and  Housing  Branch, 
Attention:  Brenda  Aguilar,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503. 

Dated:  September  19.  2002. 

|ohn  P.  Burke  m, 

Paperwork  Reduction  Act  Team  Leader,  CMS 
Reports  Clearance  Officer,  Office  of  Strategic 
Operations  and  Regulatory  Affairs.  Division 
of  Regulations  Development  and  Issuances. 

[PR  Doc.  02-24585  Filed  9-26-02:  8:45  am] 
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[CMS-4043-N] 


RIN0938-ZA37 

Medicare  Program;  Solicitation  for 
Proposals  for  the  Physician  Group 
Practice  Demonstration 

AGENCY:  Centers  for  Medicare  & 
Medicaid  Services  (CMS).  HHS. 
ACTION:  Notice  for  solicitation  of 
proposals. 

SUMMARY:  This  notice  informs  interested 
parties  of  an  opportunity  to  apply  to 
participate  in  the  Medicare  Physician 
Group  Practice  Demonstration.  The  goal 
of  the  demonstration  is  to  encourage 
coordination  of  Part  A  and  Part  B 
services;  promote  efficiency  by 
investment  in  administrative  structiu^s 
and  care  processes;  and  reward 
physicians  for  improving  health 
outcomes.  A  competitive  process  will  be 
used  to  select  up  to  six  health  care 
groups  to  participate  in  the  3-year 
demonstration. 

DATES:  Applications  will  be  considered 
timely  if  we  receive  them  on  or  before 
December  26,  2002. 
ADDRESSES:  Applications  should  be 
mailed  to  the  following  address: 
Department  of  Health  and  Human 
Services,  Centers  for  Medicare  & 
Medicaid  Services,  Attention:  John 
Pilotte,  Project  Officer,  Center  for 
Beneficiary  CSioices,  DDAG/DDP,  Mail 
Stop:  C4-17-27,  7500  Security 
Boulevard,  Baltimore,  Maryland  21244- 
1850. 

General  Information:  Please  refer  to 
file  code  CMS-4043-N  on  the 
application.  Applications  (an  unbound 
original  and  2  copies  plus  an  electronic 
copy)  must  be  typed  for  clarity  and 
should  not  exceed  40  double-spaced 
pages,  exclusive  of  cover  letter,  the 
executive  summary,  resumes,  forms, 
and  supporting  documentation. 

Because  of  staffing  and  resource 
limitations,  we  cannot  accept 
applications  by  facsimile  (FAX) 
transmission.  Applications  postmarked 
after  the  closing  date,  or  postmarked  on 
or  before  the  closing  date  but  not 
received  in  time  for  the  panel  review, 
will  be  considered  late  applications. 

Eligible  Organizations:  Health  care 
groups  with  at  least  200  physician  full- 
time  equivalents  are  eligible  to  apply. 
Candidates  must  meet  the  criteria 
outlined  in  section  III.B  of  this  notice. 


FOR  FURTHER  INFORMATION  CONTACT:  John 
Pilotte  at  (410)  786-6558,  or  by  e-mail 
at  Jpilotte@cms.hhs.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Statutory  Requirements 

Section  412  of  the  Benefits 
Improvement  and  Protection  Act  (BIPA) 
of  2000  (Pub.  L.  106-554)  amends  title 
XVin  of  the  Social  Security  Act  by 
establishing  the  Physician  Group 
Practice  (PGP)  Demonstration. 

The  PGP  demonstration  tests  a  hybrid 
payment  methodology  that  combines 
Medicare  fee-for-service  payments  with 
a  bonus  pool  derived  fi'om  savings 
achieved  through  improvements  in  the 
management  of  patient  care  and  services 
by  physician  groups  and  affiliated 
organizations. 

As  defined  under  BEPA,  the  goals  of 
the  PGP  demonstration  are  to — (1) 
Encourage  coordination  of  Part  A  and 
Part  B  services;  (2)  promote  efficiency 
by  investment  in  administrative 
structures  and  care  processes;  and  (3) 
reward  physicians  for  improving  health 
outcomes. 

The  BIPA  mandate  along  with  recent 
changes  in  the  commercial  market 
create  a  timely  opportunity  for  us  to 
implement  a  demonstration  giving 
physician  groups  incentives  for 
coordinating  care,  increasing  efficiency, 
and  improving  processes  and  outcomes. 

B.  Issue 

The  PGP  demonstration  will  enable  us 
to  test  physician  groups'  responses  to 
financial  incentives  for  improving  care 
coordination,  delivery  processes  and 
patient  outcomes,  and  the  effect  on 
access,  cost,  and  quality  of  care  to 
Medicare  beneficiaries. 

Physicians  influence,  either  directiy 
or  indirectly,  almost  all  areas  of 
Medicare  spending.  For  example, 
physicians  deliver  services,  admit 
beneficiaries  to  hospitals,  and  authorize 
home  health  visits.  The  PGP 
demonstration  seeks  to  align  incentives 
for  physician  groups  to  manage  the 
overall  care  of  its  patients.  The  PGP 
demonstration  encourages  health  care 
groups  to  attract,  retain,  and  coordinate 
care  to  beneficiaries;  gives  physicians 
incentives  to  provide  services  efficiently 
to  their  patients;  provides  a  framework 
in  which  we  can  collaborate  with 
providers  to  the  advantage  of  Medicare 
beneficiaries;  and  promotes  active  use  of 
utilization  and  clinical  data  for  the 
piupose  of  improving  efficiency  and 
outcomes. 

C.  Financial  Incentives 

Managed  care  incentive-based 
payment  models  evolved  as  a  means  to 


combat  rising  health  care  costs,  initially 
focusing  on  rewarding  physicians  for 
financial  performance,  and  have 
recenUy  focused  on  incorporating 
incentives  for  quality  performance. 

The  Institute  of  Medicine  report 
entitled,  Crossing  the  Quality  Chasm:  A 
New  Health  System  for  the  21st  Century 
(published  by  Health  Care  Services, 
National  Academy  Press  in  2001),  found 
that  quality-related  problems  can  result 
in  waste  and  lead  to  inefficiencies, 
directly  conflicting  with  incentives 
designed  to  reduce  costs.  Therefore,  we 
need  a  more  direct  alignment  between 
the  compensation  metiiod  and  quality 
improvement  initiatives,  especially  for 
individuals  with  chronic  illness  who 
accoimt  for  a  significant  portioji  of 
Medicare  spending. 

The  PGP  demonstration  provides  the 
opportunity  to  identify,  test,  and 
evaluate  aligning  health  care  providers 
compensation  models  with  quality 
improvement  goals  in  the  Medicare  fee- 
for-service  environment. 

n.  Physician  Group  Practice 
Demonstration 

A.  Overview 

The  PGP  demonstration  will  provide 
a  unique  reimbursement  mechanism 
through  which  providers  are  rewarded 
for  coordinating  and  managing  the 
overall  health  care  needs  of  a 
noneiu-oUed,  fee-for-service  patient 
population.  It  offers  an  opportunity  to 
test  whether  a  different  financial 
incentive  structure  can  improve  service 
delivery  and  quality  for  Medicare 
patients,  and  ultimately  prove  cost- 
effective. 

The  PGP  demonstration  superimposes 
new  incentives  on  traditional  fee-for-     ^ 
service  reimbursement  that  are  more  in 
line  with  those  used  by  managed  care 
organizations  and  other  commercial 
payers.  In  addition,  the  PGP 
demonstration  includes  explicit 
incentives  for  process  and  outcome 
improvement.  Performance  on  both 
process  and  outcome  quality  indicators, 
together  with  cost  savings,  will  be  used 
in  the  calculation  of  performance 
bonuses. 

Under  the  3-year  demonstration, 
health  care  groups  will  continue  to  be 
paid  under  the  existing  Medicare  fee 
schedules.  Health  care  groups  will  be 
able  to  earn  a  bonus  from  a  portion  of 
any  savings  realized  relative  to  their 
performance  target. 

Annual  performance  targets  will  be 
calculated  for  each  participating  health 
care  group  at  the  end  of  the  performance 
year,  as  soon  as  complete  data  are 
available.  The  target  will  be  derived 
from  a  base  expenditure  amount  equal 


to  the  average  total  payments  under  Part 
A  and  Part  B.  The  performance  target  is 
calculated  based  on  services  furnished 
by  the  health  care  group  on  a  fee-for- 
service  basis  during  a  base  period, 
adjusted  for  risk  and  expected  growth 
rates. 

Bonus  payments  will  be  allocated 
between  efficiency  improvements  and 
dociunented  improvements  in  processes 
and  outcomes.  Bonus  payment  will  be 
made  to  a  single  entity  (health  care 
group).  The  entity  is  responsible  for 
allocating  any  bonus  pa)rments  among 
affiliated  organizations. 

Participating  health  care  groups  must 
notify  beneficiaries  of  the  incentive 
arrangement.  Medicare  balance  billing 
rules  continue  to  apply  as  well  as 
beneficiary  deductibles  and 
coinsurance. 

Bonus  pajmaents  made  to 
demonstration  participants  must  be 
derived  from  savings  produced  by 
participating  organizations.  Below,  we 
describe  the  methodology  that  will  be 
used  to  calculate  savings  and  bonuses. 

B.  Calculating  Savings  and  Bonuses 

Under  the  3-year  demonstration,  PGPs 
and  affiliated  providers  will  continue  to 
bill  and  be  paid  standard  Medicare  fee- 
for-service  reimbursement.  PGPs  will 
not  assiune  risk  for  their  Part  A  and  Part 
B  payments  under  the  demonstration. 
PGPs  and  affiliated  providers 
participating  in  the  demonstration  will 
also  be  eligible  to  earn  an  annual 
performance  bonus. 

Bonuses  will  be  paid  from  a  bonus 
pool  derived  from  Medicare  savings 
generated  by  the  PGP.  Medicare  savings 
emd  bonuses  will  be  calculated  after  the 
end  of  the  performance  year  and  as  soon 
as  complete  data  are  available. 
Consequently,  bonuses  are  not  likely  to 
be  computed  and  paid  until  9  to  12 
months  after  the  end  of  the  performance 
period  due  to  claims  lag  and  operational 
complexities  involving  data  voliune. 

PGPs  will  not  receive  actual 
performance  targets  at  the  beginning  of 
the  performance  year.  However,  PGPs 
will  receive  Medicare  fee-for-service 
per-capita  expenditures  for  their  market 
area,  in  addition  to  hospital  utilization 
data  at  the  beginning  of  the  performance 
period,  and.  thereafter,  on  an  interim 
basis  that  they  may  use  to  monitor  their 
performance  in  relation  to  the  market 
area. 

1.  Bonus  Payment  Methodology 

The  following  summarizes  the  key 
steps  involved  in  calculating  savings  to 
fund  financial  quality  bonuses.  The 
BIPA  section  412  refers  to  incentive  and 
process  and  outcome  improvement 
bonuses.  Throughout  this  document,  we 


use  the  term  "quality"  bonus  to  refer  to 
the  process  and  outcome  improvement 
bonus  and  "financial"  to  refer  to  the 
incentive  bonus  as  ouUined  in  the  BIPA. 

a.  We  will  identify  the  immediate 
market  area  in  which  the  PGP  derives  its 
beneficiaries.  The  market  area  will  be 
defined  as  counties  in  which  1  percent 
or  more  of  the  beneficiaries  assigned  to 
the  PGP  reside.  Only  counties  from  the 
State  in  which  the  PGP  is  located  or  in 
contiguous  States  for  PGPs  serving 
regional  populations  will  be  included. 
The  coimtieswill  be  used  to  calculate 
the  per-capita  Medicare  fee-for-service 
growth  rate  for  the  market  area  that  will 
be  used  in  setting  the  PGP's 
performance  target. 

b.  We  will  use  claims  data  to  assign 
Medicare  beneficiaries  to  the  PGP. 
Beneficiaries  who  receive  at  least  one 
evaluation  and  management  (E&M) 
service  from  a  participating  PGP  will  be 
eligible  for  assignment  to  the  PGP. 
Beneficiaries  who  receive  more  E&M 
services  (as  measured  by  Medicare 
expenditures)  from  the  PGP  than  from 

.  any  other  physician  practice  (group  or 
solo)  will  be  assigned  to  the  PGP.  For 
beneficiaries  assigned  to  a  PGP  in  the 
base  year,  the  base  year  per-capita 
expenditures  will  be  calculated. 

c.  An  expenditure  target  for  the 
performance  year  will  be  calculated  as 
follows: 

•  Target  =  (Adjusted  Base  Year  Per- 

Capita  Expenditures)  x  (1  •»■ 
Expected  Growth  Rate). 

Per-capita  expenditures  in  the  base 
year  will  be  adjusted  to  account  for 
differences  in  the  case-mix  of 
beneficiaries  assigned  to  the  PGP  in  the 
performance  year.  The  adjusted  base 
year  per-capita  expenditures  will  be 
updated  by  the  PGP's  expected  growth 
rate,  that  is  the  growth  rate  in  per-capita 
expenditures  for  the  PGP's  local  market 
area,  adjusted  for  case-mix  change. 

d.  Medicare  savings  will  be  computed 
as  the  difference  between  the 
expenditure  target  and  the  PGP's  per- 
capita  expenditures  in  the  performance 
year  (for  beneficiaries  assigned  to  the 
PGP  in  the  performance  year), 
multiplied  by  the  number  of 
beneficiaries  assigned  to  the  PGP  in  the 
performance  year.  The  following  is  how 
the  calculations  will  be  performed: 

•  Medicare  Savings  =  (Target — 

Performance  Year  Per-Capita 
Expenditures)  x  (Assigned 
Beneficiaries). 

e.  If  a  PGP  is  below  its  expenditure 
target,  the  bonus  pool  for  the  PGP  is  a 
portion  of  the  savings  it  generates  for 
Medicare  and  will  be  calculated  as 
follows: 


•  Bonus  Pool  s  (Medicare  Savings)  x 

(Sharing  Rate). 

The  sharing  rate  is  equal  to  80  percent 
and  represents  the  proportion  of  the 
Medicare  savings  that  funds  the  PGP's 
bonus  pool.  The  Medicare  Trust  Funds 
will  retain  the  remaining  20  percent. 

f.  The  PGP  bonus  pool  will  be 
allocated  between  financial  performance 
and  quality  performance  and  will  be 
calculated  as  follows: 

•  Earned  Bonus  =  (70  percent  financial 

performance  +  30  percent 
maximum  quality  bonus)  x 
(withhold). 
PGPs  will  receive  70  percent  of  the 
bonus  pool  solely  due  to  financial 
performance.  The  remaining  30  percent 
will  be  available  to  the  PGP  as  a  quality 
bonus.  The  actual  quality  bonus  earned 
by  the  PGP  equals  the  maximum  quality 
bonus  multiplied  by  the  percentage  of 
quality  targets  met  by  the  PGP  (for 
example,  if  the  PGP  satisfies  four  of 
eight  quality  measures,  it  will  earn  50 
percent  of  the  maximiun  quality  bonus). 
Any  amount  of  the  maximum  quality 
bonus  that  is  not  earned  by  the  PGP  will 
be  additional  savings  for  the  Medicare 
Trust  Fimds.  The  earned  bonus  to  the 
PGP  will  be  subject  to  an  annual  25- 
percent  withhold  that  the  Medicare 
Trust  Funds  will  reserve  to  cover  losses 
(for  example,  PGP  actual  expenditures  > 
performance  target)  incurred  by  the  PGP 
in  future  years.  At  the  end  of  the  3-year 
demonstration,  positive  balances  in  the 
withhold  account  will  be  payable  to  the 
PGP. 

2.  Bonus  Payment  Example 

The  following  example  illustrates 
how  savings  will  be  calculated  and 
bonuses  awarded.  The  actual  amounts 
will  vary  with  performance.  The 
example  assimies  expenditure  growth 
rates  of  3  percent  for  the  beneficiaries 
assigned  to  the  PGP  and  8  percent  for 
the  local  market  (5-percent  savings  by 
the  PGP);  30,000  assigned  Medicare  fee- 
,  for-service  beneficiaries;  an  80  percent 
'  sharing  rate;  a  25-percent  withholding 
rate;  and  half  (four  of  eight)  of  the 
quality  targets  are  met. 

Table  1  .—Example  of  a  Bonus 
Calculation 


Bonus  calculation  process 


Bonus 
award 


Target  Per-Capita  Expenditures 

PGP  Site  Per-Capita  Expendi- 
tures   

Medicare  Savings  Per-Capita 
Expenditures  

Total  Medicare  Savings 

1 

$7,020 

6.695 

325 
9,750.000 

Medicare  Trust  Funds  Savings 
Bonus  Pod 

1. 950.000 
7.800.000 

UMI 
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Table  1.— Example  of  a  Bonus 
Calculation — Continued 


Bonus  calculation  process 

Bonus 
award 

Total  Bonus            

6,630.000 

Financial  Pertormarice  ... 

Quality  Performance 

Withhold - 

Earned  Bonus + 

5.460.000 
1.170.000 
1.657.500 
4,972.500 

In  Table  1,  the  total  annual  Medicare 
program  savings  is  $9,750,000  or  per- 
capita  savings  of  $325  multiplied  by  the 
total  number  of  beneficiaries  (30,000) 
assigned  to  the  PGP.  The  Medicare  Trust 
Funds  will  retain  20  percent  of  the  total 
savings,  which  is  equal  to  $1,950,000. 
The  remaining  80  percent  of  Medicare 
savings  is  available  through  the  bonus 
pool.  The  bonus  for  financial 
performance  is  equal  to  70  percent  of 
the  bonus  pool  or  $5,460,000.  The 
remaining  30  percent  of  the  bonus  pool 
or  $2,340,000  is  available  to  the  PGP 
based  on  its  performance  on  the  quality 
measures.  In  this  example,  the  PGP 
satisfies  only  four  of  the  eight  quality 
measures  and  earns  only  $1,170,000  or 
half  of  the  $2,340,000  available  for 
quality  performance. 


The  total  bonus  for  the  PGP  is 
$6,630,000  consisting  of  $5,460,000  for 
financial  performance  and  $1,170,000 
for  quality  performance.  The  total  bonus 
is  subject  to  a  25-percent  withhold  or 
$1,657,500  to  offset  any  future  losses. 
The  bonus  earned  (and  payable)  to  the 
PGP  for  the  performance  year  is 
$4,972,500,  which  is  equal  to  the  total 
bonus  minus  the  withhold. 

3.  Bonus  Payments 

PGPs  will  have  up  to  3  years  to 
generate  savings  and  earn  a  bonus.  After ' 
3  years,  performance  targets  will  be 
rebased  if  the  demonstration  continues. 
Bonuses  may  be  earned  by  participating 
PGPs  in  performance  years  in  which  the 
organization  has  generated  Medicare 
savings.  Losses  in  performance  years  in 
which  there  are  no  Medicare  savings 
accrue  to  PGPs  and  bonuses  will  be 
reduced  in  subsequent  years  to  cover 
any  losses. 

The  maximum  bonus  that  can  be 
earned  by  a  PGP  in  a  year  (bonus 
payments  plus  withhold  amount)  is 
limited  to  15  percent  of  target  Medicare 
expenditures  for  beneficiaries  assigned 
to  that  organization  in  that  year.  If  a 
participating  PGP  withdraws  from  the 


demonstration  before  the  end  of  the  3- 
year  period,  it  is  required  to  remit  to  us 
the  full  amount  of  any  demonstration 
bonus  pa)rments  it  has  received. 

4.  Interim  Utilization  Performance 
Reporting 

We  plan  to  provide  interim  utilization 
performance  reports  for  participating 
PGPs.  The  report  will  give  participating 
PGPs  timely  feedback  about  their 
performance.  Due  to  data  availability 
and  processing  lags,  reconciliation  of 
the  PGPs"  financial  performance  in 
relation  to  their  target  for  the  year  will 
not  occur  imtil  9  to  12  months  following 
the  end  of  the  performance  year. 

5.  Demonstration  Milestone 

The  following  table  illustrates  how  we 
intend  to  provide  the  interim  utilization 
performance  reports  and  award  bonus 
payments  to  PGPs  imder  the 
demonstration.  Bonus  payments  will 
not  be  made  imtil  9  to  12  months  after 
the  end  of  the  performance  year,  due  to 
data  lags  and  processing  issues. 
However,  we  will  provide  PGPs'  with 
interim  performance  reports  including 
key  utilization  indicators  as  close  to  the 
end  of  the  performance  year  as  possible. 


TABLE  2.— Bonus  Payment  and  Reporting  Milestones 


Base 
year 


Perform- 
ance 
year  1 


Perform- 
ance 
year  2 


Perform- 
ance 
years 


Post  dem- 
onstration 
year 


Performance  Rei 
Bonus  Payment 


•^. 


▼ 
▲ 


►  =  Demonstration  starts 

T  =  Interim  utilization  performance  reports. 

▲  =  Bonus  payment. 


C.  Demonstration  Design  Summary 

The  PGP  demonstration  presents 
niunerous  operational  challenges  for  us. 
The  following  discusses  several  key 
issues  with  the  payment  methodology 
and  how  we  plan  to  adjust  for  them  in 
implementing  the  demonstration.  For 
more  information  on  the  payment 
methodology,  go  to  our  website  at 
http://www.cms.hhs.gov/healthplans/ 
research  and  select  the  "Physician 
Group  Practice  Demonstration." 

1.  Assigning  Beneficiaries  to  PGPs 

A  PGP's  ability  to  coordinate  and 
manage  the  health  care  of  a  beneficiary 
depends  on  the  types  of  services  the 
PGP  provides  to  the  beneficiary,  and  the 
overall  control  the  PGP  has  over  the 
beneficiary's  utilization  of  services. 
Since  the  PGP  demonstration  is  a  fee- 
for-service  innovation,  there  is  no 
enrollment  process  whereby 
beneficiaries  accept  or  reject 


involvement.  Therefore,  beneficiaries 
need  to  be  assigned  to  PGPs  based  on 
utilization  of  Medicare-covered  services. 

A  beneficiary  who  receives  at  least 
one  E&M  service  from  a  participating 
PGP  is  eligible  for  assignment  to  the 
PGP.  If  the  beneficiary  receives  more 
E&M  service  (as  measured  by  Medicare 
expenditures)  bom.  the  PGP  than  from 
any  other  physician  practice  (group  or 
solo),  then  the  beneficiary  is  assigned  to 
the  PGP. 

Therefore  a  beneficiary  is  assigned  to 
no  more  than  one  PGP  under  the 
demonstration.  This  prevents  us  from 
paying  bonuses  more  than  once  when 
miiltiple  PGPs  serve  overlapping 
Medicare  patient  populations.  Since 
many  chronically  ill  beneficiaries 
receive  their  primary  care  from 
specialists  rather  than  primary  care 
physicians,  E&M  services  provided  by 
any  physician  are  used  for  assignment. 


2.  Base  Expenditure  Amoimt 

BIPA  requires  that  the  PGP 
demonstration  include  "a  base 
expenditiu-e  amoimt,  equal  to  the 
average  total  paypients  under  Parts  A 
and  B  for  patients  served  by  the  health 
care  group  on  a  fee-for-service  basis  in 
a  base  period  determined  by  the 
Secretary."  All  Part  A  and  Part  B 
Medicare  claims  will  be  used  to 
calculate  the  base  expenditure  amount, 
the  performance  target,  and  the 
physician  group's  actual  experience. 
The  base  expenditure  amount  will  be 
derived  &t)m  all  Part  A  and  Part  B 
Medicare  claims  from  the  12-month 
period  preceding  the  performance 
period. 

All  Medicare  expenditures  are  the 
most  comprehensive  basis  for  the  PGP 
base  expenditxu«  amounts,  and  this 
basis  is  consistent  with  the  BIPA 
requirement.  Since  the  goal  of  the  PGP 
demonstration  is  to  encoiuage 
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coordination  of  Part  A  and  B  services, 
promote  efficiency,  and  reward 
physicians  for  improving  health 
outcomes,  setting  a  comprehensive 
target  gives  the  PGP  more  flexibility  to 
focus  on  the  largest  sources  of 
inefficiency. 

3.  Comparison  Popidation 

The  comparison  population  for  a 
participating  PGP  consists  of  fee-for- 
service  Medicare  beneficiaries  residing 
in  the  PGP's  local  market  area  that  are 
not  assigned  to  the  PGP.  The  PGP's 
market  area  will  consist  of  all  coimties 
in  which  the  group  derives  at  least  1 
percent  of  its  Medicare  beneficiaries. 
These  cotmties  will  be  combined  to 
form  the  market  area  for  the  group.  We 
will  use  claims  and  beneficiary 
enrollment  data  to  identify  the  county  of 
residence  of  all  beneficiaries  treated  by 
the  group. 

The  market  area  is  defined  for  both 
base  and  performance  years,  and  may 
differ  between  the  2  years  to  reflect 
changes  in  the  PGP's  service  area.  The 
PGP's  expected  expenditiire  growth  rate 
is  the  change  in  market  area  per-capita 
expenditures  frt>m  the  base  to  the 
performance  year.  Market  area  per- 
capita  expenditures  is  defined  as 
weighted  average  county  per-capita 
expenditures  of  market  area  coimties. 
The  weights  are  the  share  of 
participating  PGP  beneficiaries  residing 
in  each  market  area  coimty. 

4.  Sharing  Rate 

The  sharing  rate  is  the  maximum 
proportion  of  the  Medicare  savings 
generated  by  a  PGP  that  can  be  paid  to 
the  PGP  as  a  bonus.  The  sharing  rate 
needs  to  be  high  enough  to  give  PGPs 
sufficient  incentive  to  participate  in  the 
demonstration,  but  low  enough  so  that 
the  Medicare  program  shares 
significantly  in  any  savings. 

The  sharing  rate  will  be  set  at  80 
percent  for  all  participating  PGPs.  With 
this  sharing  rate,  the  PGP  may  earn  up 
to  80  percent  of  the  Medicare  savings  it 
generates  depending  on  its  performance 
with  regard  to  the  quality  of  care  targets. 
The  remaining  20  percent  will  accrue  to 
the  Medicare  Trust  Funds. 

5.  Health  Status  Case-Mix  Adjustment 

To  make  comparisons  between 
participating  PGP  and  comparison 
group  expenditure  growth  rates,  health 
status  case-mix  needs  to  be  held 
constant.  The  per-capita  expenditures  of 
both  participating  PGPs  and  their 
comparison  groups  are  adjusted  for 
case-mix  using  the  concurrent 
Diagnostic  Cost  Groups,  Hierarchical 
Condition  Categories  (DCG-HCC) 
model.  This  model  uses  diagnoses  on 


Medicare  claims  (for  example,  inpatient, 
outpatient,  and  physician)  to  predict  the 
expected  average  expenditures  of  a 
population  based  on  its  health  status. 
The  model  is  concurrent,  and  explains 
expenditiues  in  the  current  year. 

The  DCG-HCC  model  is  part  of  the 
same  family  of  DCG  models  as  the 
model  that  is  ciurently  used  for  risk 
adjustment  of  capitation  payments  to 
Medicare-fChoice  [M+Q  plans. 
However,  it  difiiers  in  two  key  respects 
from  the  Principal  Inpatient  Diagnostic 
Cost  Group  model  used  in  M-t-C 
payment.  First,  since  ambulatory 
diagnoses  are  available  from  Medicare 
fee-for-service  claims,  the  DCG-HCC 
model  is  more  comprehensive.  Second, 
the  DCG-HCC  model  is  concurrent, 
meaning  that  it  forecasts  expenditures 
in  the  current  year  and  better  reflects 
market  changes. 

6.  Thresholds  for  Bonus  Payment 

A  bonus  threshold  avoids  paying  a 
bonus  for  small  differences  in  site 
versus  comparison  population  (market 
area)  expenditure  growth  rates  that 
could  be  due  to  chance.  Choosing  an 
appropriate  bonus  threshold  involves 
the  probabilities  of  paying  deserved 
bonuses  versus  not  paying  undeserved 
bonuses. 

Based  on  simulations,  a  bonus 
threshold  of  2  percent  will  be  used.  This 
means  that  a  bonus  would  not  be  paid 
imless  the  difference  in  the  site  and 
market  expenditure  growth  rates 
exceeds  2  percent.  However,  if  the 
threshold  is  exceeded,  the  full  bonus 
will  be  paid. 

7.  Rebasing 

Rebasing  means  changing  the  base 
year  for  ttie  PGP  bonus  calculation.  Over 
the  relatively  short  period  of  the  - 
demonstration  (3  years),  PGPs  will  not 
be  rebased.  If  bonuses  are  allowed  to 
accimiidate,  gains  and  losses,  which  are 
random  to  some  extent,  can  offset  each 
other  to  measure  long-nm  cost  control 
performance  more  accurately. 

If  the  demonstration  is  continued  past 
3  years,  the  base  year  will  be  updated 
so  that  the  Medicare  program  can 
capture  more  of  PGP  cost  savings,  and 
PGPs  will  not  be  rewarded  indefinitely 
for  past  performance.  Other 
demonstration  policies  may  also  be 
subject  to  change  if  the  demonstration  is 
continued  past  3  years. 

8.  Withhold 

Over  the  course  of  the  demonstration, 
a  participating  PGP  may  accrue  bonuses 
in  some  years  and  losses  in  other  years, 
perhaps  due  to  chance.  The  issue  is 
whether  full  (positive)  bonuses  should 
be  paid  in  the  year  they  are  accrued,  or 


whether  some  portion  should  be 
withheld  to  offset  future  losses  (for 
example,  PGP  actual  expenditiues 
exceed  the  performance  target)  in  order 
to  avoid  having  to  recover  payments 
from  a  PGP. 

A  flat  25  percent  withholding  rate 
will  be  applied  annually  to  the  bonus 
before  payment.  At  the  end  of  the 
demonstration,  positive  balances  will  be 
rettimed  to  the  PGP. 

9.  Cost  Outliers 

Random  variability  of  expenditure 
growth  rates  for  PGP  demonstration 
participants  or  their  comparison 
populations  may  lead  to  a  lack  of 
savings  even  when  participants  are 
reducing  services  per  beneficiary.  There 
is  the  chance  that  a  small  group  of 
extremely  costly  beneficiaries  will  be 
assigned  to  a  PGP  and  coxUd 
significantly  change  a  PGP's  per-capita 
expenditures  and,  hence,  its  bonus. 

Thus,  for  each  beneficiary  assigned  to 
a  PGP  err  comparison  group,  annualized 
expenditures  will  be  capped  in 
calculating  savings  to  avoid 
contamination  by  cost  outliers.  Capping 
expenditiires  will  give  PGPs  an 
incentive  to  coordinate  and  manage  the 
health  care  of  the  majority  of  patients 
assigned  to  them,  wbile  not  penalizing 
the  group  for  high-cost  outliers  or 
providii^  incentives  to  under  use 
services  tor  beneficiaries  with  highly 
complex  conditions. 

In  1997,  more  than  99  percent  of 
Medicare  fee-for-service  beneficiaries 
had  annualized  expendit\u«s  of  less 
than  $100,000.  In  calculating  savings,  a 
beneficiary's  expenditures  will  be 
capped  at  $100,000. 

D.  Quality  Improvement  Bonuses 

The  PGP  demonstration  allows  for 
financial  incentives  for  improving 
patient  care  process  and  outcomes.  The 
BIPA  states  that  "at  such  time  as  the 
Secretary  has  established  appropriate 
criteria  based  on  evidence  the  Secretary 
determines  to  be  sufficient,  the 
Secretary  shall  also  pay  to  a 
participating  health  care  group,  *  *  * 
an  additional  bonus  for  a  year,  equal  to 
such  portion  as  the  Secretary  may 
designate  of  the  savings  to  the  program 
imder  this  title  resulting  from  process 
improvements  made  by  and  patient 
outcome  improvements  attributable  to 
activities  of  the  group." 

We  believe  that  the  PGP's  ability  to 
manage  patient  Care,  especially  chronic 
conditions  afflicting  Medicare 
beneficiaries,  is  critical  to  the  group's 
ability  to  generate  savings  under  the 
demonstration  and,  thus,  be  able  to 
receive  a  bonus  payment.  We  also 
recognize  the  numerous  process  and 
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outcome  improvement  activities  that 
have  been  initiated  by  I*GPs  on  their 
own  to  improve  practice  management 
and  patient  care  as  well  as  those 
initiated  by  commercial  payers 
including  private  insurers,  employers, 
and  purchasing  groups.  Given  the  wide- 
ranging  use  of  these  indicators,  we  will 
work  with  PGPs  to  reduce 
administrative  burdens  and  align 
incentives  to  the  extent  possible  with 
other  payers. 

Under  the  demonstration,  we  will 
focus  on  linking  financial  incentives  to 
improvements  in  process  indicators  of 
quality,  although  some  outcome 
indicators  will  also  be  included.  This  is 


consistent  with  the  BIPA  2000  mandate, 
and  focuses  on  the  quality  indicators 
most  easily  measiued,  commonly  used, 
and  most  relevant  to  the  medical  care 
operations  of  PGPs.  We  will  reserve  a 
maximiun  of  30  percent  of  the  PGP 
bonus  pool  for  bonuses  related  to 
quality  improvement  activities. 

Medicare  claims  will  be  the  primary 
data  soiuce  for  measuring  quality 
indicators  for  the  PGP  demonstration. 
Using  claims  is  low  cost,  reduces 
administrative  burden  on  demonstration 
participants,  and  takes  advantage  of  data 
already  being  used  and  available  under 
the  demonstration.  Claims  data  will  be 
used  in  calculating  the  PGP  cost  targets. 


performance  comparisons,  and 
Medicare  savings  for  the  bonus  pool. 

1.  Process  and  Outcome  Indicators 

We  will  work  with  demonstration 
participants  to  select  a  group  of  core 
indicators  for  use  in  measuring  process 
and  outcome  performance.  Initially,  we 
will  seek  to  use  eight  process  and 
outcome  indicators.  We  will  work  with 
demonstration  participants  to  identify  a 
set  of  core  measures  that  will  be  used 
uniformly  for  all  participating  PGPs. 
Measures  will  be  agreed  to  by 
demonstration  participants.  Table  3 
shows  examples  of  process  and 
outcomes  performance  measures. 


Table  3.— Proposed  Process  and  Outcome  Measures 


Quality  indicator 

Annual  influenza  vaccinations  for  all  beneficiaries  age 

65  or  older. 
Hennoglobin  A1c  test  every  year  for  diatietics 

Lipid  profile  test  every  2  years  for  diabetics 

Mamnrrogram  every  2  years  for  women  aged  52-69 

Chest  radiograph  and  electrocardiograni  <=  3  months 
after  Initial  CHF  diagnosis. 

Left  ventricular  ejection  fraction  testing  during  the  cur- 
rent year  for  beneficiaries  twspitalized  with  a  prin- 
cipal diagnosis  of  CHF  during  ttve  current  year. 

Physician  visit  every  6  months  for  beneficiaries  with 
chronic  stable  angina,  COPD,  CHF,  or  diat>etes. 

Rate  of  ACSC  admissions  per  1000  Medicare  bene- 
ficiaries. 


Improvement  target 


10%  improvement  over  the  deficit  from  100%  compli- 
ance. 

10%  improvement  over  the  deficit  from  100%  compli- 
ance. 

10%  improvement  over  ttie  deficit  trom  100%  compli- 
ance. 

10%  improvement  over  the  deficit  from  100%  compli- 
ance. 

10%  improvement  over  the  deficit  from  100%  compli- 
ance. 

10%  improvement  over  the  deficit  from  ^00%  compli- 
ance. 

10%  improvement  over  the  deficit  from  100%  compli- 
ance. 
10%  reduction  from  ttie  previous  year's  rate  


Threshold  target 


75%  compliance. 
75%  compliance. 
75%  compliance. 
75%  compliance. 
75%  compliance. 
75%  compliance. 

90%  compliance. 

National  average  rate  for 
FFS  beneficiaries. 


PGPs  may  also  propose  substituting 
two  measures  focused  on  process  and 
outcome  improvement  activities  that 
may  be  unique  to  their  own  practices. 
PGPs  proposing  process  and  outcome 
indicators  should  define  the  indicators 
and  describe  how  they  are  used  to 
improve  physician  performance, 
describe  the  process  for  evaluating  and 
monitoring  compliance  (including 
examples  of  reports  and  profiles),  and 
identify  how  aggregated  Medicare 
claims  data  could  be  used  to 
supplement  or  enhance  the  indicator 
and  physician  performance.  Areas  may 
include  guideline  compliance,  patient 
safety  initiatives,  and  chronic 
conditions  impacting  Medicare 
beneficiaries. 

2.  Targets  for  Earning  a  Quality  Bonus 

PGPs  will  have  two  different  types  of 
targets  that  they  can  meet  to  earn  a 
quality  bonus.  Targets  for  quality 
measiues  will  be  based  on  either 
demonstrating  improvement  over  time 
or  achieving  a  predetermined  threshold 
level  for  a  quality  indicator  as  described 
in  the  table  above.  Compliance  with  the 


indicator  is  met  if  either  target  is 
satisfied. 

For  example,  a  PGP  could  earn  a 
bonus  imder  the  Hemoglobin  Ale 
measiue  if — (1)  At  least  75  percent  of 
the  eligible  beneficiaries  assigned  to  the 
PGP  receive  the  test  during  the 
performance  year;  or  (2)  the  PGP 
demonstrates  a  10-percent  improvement 
over  the  prior  year. 

Improvement  targets  will  be  set  using 
the  following  methodology  that  bases 
the  target  on  improvements  in  the 
"quality  deficit."  The  quality  deficit  is 
defined  as  100  percent  minus  the  PGP's 
actual  rate  for  assigned  beneficiaries. 

For  example,  if  30  percent  of  a  PGP's 
diabetics  had  Hemoglobin  Ale's  tested 
in  1  year,  it  would  have  to  raise  that 
level  to  37  percent  the  following  year  to 
demonstrate  it  had  met  the  quality 
improvement  target  for  that  indicator. 
For  example,  a  70  percent  deficit  means 
a  7-percent  improvement  is  required. 

Allowing  PGP's  to  earn  bonuses  by 
meeting  or  exceeding  either  pre-defined 
thresholds  or  improvement  targets  will 
give  flexibility  to  PGPs,  require  bigger 
improvements  for  low  performers  than 


high  performers,  and  take  into 
consideration  that  it  may  be  more 
difficult  to  improve  on  already  high 
performance. 

3.  Calculating  Quality  Improvement 
Bonuses 

Thirty  percent  of  the  PGP's  bonus 
pool  will  be  set  aside  for  bonuses  for 
PGP's  meeting  targets  for  process  and 
outcome  improvement  measures.  The 
actual  bonus  payment  for  process  and 
outcome  improvements  is  dependent  on 
the  number  of  measures  that  the  group 
meets  or  exceeds  the  performance  target. 

For  example,  if  eight  measures  are 
used,  each  measure  would  be  worth  Vs 
of  the  bonus  pool  for  quality 
improvements.  If  the  PGP  satisfies 
compliance  targets  for  four  of  the  eight 
performance  measures,  its  bonus  would 
be  50  percent  of  the  quality 
improvement  bonus  pool.  If  the  PGP 
satisfies  compliance  targets  for  all  eight 
measures,  it  would  receive  100  percent 
of  the  quality  bonus  pool  (for  example, 
a  full  30  percent). 
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E.  Budget  Neutrality 

BIPA  states  "the  Secretary  shall  limit 
bonus  payments  under  this  section  as 
necessary  to  ensure  that  the  aggregate 
expenditiues  imder  this  title  (inclusive 
of  bonus  payments)  with  respect  to 
patients  within  the  scope  of  the 
demonstration  do  not  exceed  the 
amount  which  the  Secretary  estimates 
would  be  expended  if  the  demonstration 
projects  under  this  section  were  not 
implemented." 

Because  of  this  requirement,  bonuses 
will  be  paid  from  savings  that  the  PGP 
generates  frtsm  efficiency  process  and 
outcome  improvements.  Savings  will  be 
calculated  using  the  methodology 
described  in  section  II.B  of  this  notice. 

F.  Demonstration  Administration 

Section  412  of  the  BIPA  allows  CMS 
to  administer  the  demonstration 
program  through  a  contract  with  a    .. 
program  administrator.  At  this  time,  we 
believe  that  it  would  be  costly  and  not 
add  value  to  use  an  external 
demonstration  administrator.  The 
demonstration  can  be  more  efficiently 
and  effectively  implemented  by  CMS 
given  the  extensive  work  already 
completed  by  the  design  and 
implementation  contractors,  CMS  staff, 
the  small  scale  of  the  demonstration, 
and  the  need  to  understand  the  linkages 
between  payment  incentives  and 
improvements  in  process  and  outcome 
improvements.  If  CMS  were  to 
implement  this  program  on  a  national 
scale,  the  additional  resources  and 
expertise  of  an  external  program 
administrator  would  be  warranted. 

G.  Independent  Evaluation 

CMS  will  assess  the  impact  of  the  ^ 
demonstration  on  Medicare 
beneficiaries,  physicians,  and  Medicare 
program  costs  as  well  as  administrative  . 
burden  through  an  independent 
evaluation.  The  evaluation  will  be 
conducted  by  CMS  through  an 
independent  contractor.  Demonstration 
participants  must  agree  to  cooperate 
fully  with  the  independent  evaluation 
contractor. 

m.  Provisions  of  This  Notice 

A.  Purpose 

This  section  outlines  the  requirements 
for  eligible  health  care  groups  seeking  to 
apply  for  the  demonstration  and 
application  and  submission 
requirements. 

B.  Eligible  Organizations 

Health  care  groups  with  at  least  200 
physician  full-time  equivalents  may 
apply.  Physician  means  any  individual 
who  furnishes  services  that  may  be  paid 


for  as  physicians'  services  under  the 
Medicare  program.  A  health  care  group 
is  defined  as  a  group  of  physicians 
organized,  at  least  in  part,  for  the 
purpose  of  providing  physicians' 
services  under  the  Medicare  program 
and  may  include  a  hospital  and  any 
other  individual  or  entity  furnishing 
services  covered  under  the  Medicare 
program  that  is  affiliated  with  the  health 
care  group  under  an  arrangement 
structured  so  that  the  individual  or 
entity  participates  in  the  demonstration 
and  shares  in  any  bonus. 

We  are  focusing  the  demonstration  on 
large  physician  group  practices.  These 
organizations  influence  a  significant 
amoimt  of  Medicare  expenditures  and 
have  sufficient  Medicare  beneficiary 
volume  to  provide  greater  statistical 
reliability  in  calculating  Medicare 
savings  and/ or  losses  imder  the 
demonstration. 

We  are  seeking  several  diffierent  types 
of  physician  group  practices  to  test  the 
new  incentives  in  a  range  of 
organizational  and  clinical 
environments.  Eligible  organizations 
include  freestanding  multispecialty 
physician  group  practices,  faculty  group 
practices,  and  physician  groups  that  are 
part  of  health  care  systems,  medical 
centers,  or  that  have  affiliations  with 
hospitals  and/or  other  providers. 

Physician  group  practices  that  can 
respond  effectively  to  the 
demonstration's  new  incentives  are 
encoxiraged  to  apply.  In  particiilar, 
multispecialty  physician  groups  with 
well-developed  information  and  clinical 
and  management  systems  should 
consider  applying.  We  do  not  plan  to 
make  awards  to  health  care  groups 
currently  participating  in  Medicare  fee- 
for-service  demonstrations. 

C.  Application  Requirements 

Applicants  must  submit  their 
applications  in  the  standard  format 
outlined  in  CMS's  Medicare  Waiver 
Demonstration  Application  in  order  to 
be  considered  for  review  by  the 
technical  review  panel.  Applications 
not  received  in  this  format  will  not  be 
considered  for  review. 

The  Medicare  Waiver  Demonstration 
Application  follows  this  demonstration 
notice  and  may  also  be  accessed  at  the 
following  internet  address:  http:// 
www.cms.hhs.gov/healthplans/research. 
The  application  outlines  all  application 
requirements  including  the  format  and 
content  requirements.  We  note  that  the 
Medicare  Waiver  Demonstration 
Application  is  currently  under  review 
by  the  Office  of  Management  and 
Budget  (OMB)  in  regard  to  the 
Paperwork  Reduction  Act.  Upon 


approval  bom  OMB,  we  will  update  the 
application  to  denote  OMB's  approval. 

1.  Submission  of  Applications 

We  must  receive  applications  (an 
unbound  original  and  2  copies  plus  an 
electronic  copy)  as  indicated  in  the 
DATES  and  A00RE88E8  sections  of  this 
notice.  Only  applications  that  are 
considered  "timely"  will  be  reviewed 
and  considered  by  the  technical  review 
panel.  Applications  mtist  be  typed  for 
clarity  and  should  not  exceed  40 
double-spaced  pages,  exclusive  of  the 
cover  letter,  executive  summary, 
resumes,  forms,  and  supporting 
documentation. 

2.  Evaluation  Process 

We  wiU  convene  technical  review 
panels  consisting  of  outside  experts  and 
our  staff  to  review  all  of  the  proposals. 
Panelists  will  receive  a  copy  of  the  ' 
proposals  along  with  a  technical 
simunary.  Panelists  will  be  asked  to 
numerically  rate  and  rank  the  proposals 
and  provide  a  written  and  oral 
assessment  of  the  proposals  using  the 
following  criteria. 

3.  Evaluation  Criteria 

Technical  review  panelists  will  assess 
and  score  applicants'  responsiveness 
using  the  following  evaluation  criteria. 

a.  Organizational  Structure  (15  Points) 

•  A  multispecialty  physician  group 
with  at  least  200  or  more  full  time 
equivalent  physicians. 

•  Administrative  arrangements  that 
are  in  place  to  share  bonuses  with  any 
affiliated  entities. 

•  The  organization  has  capacity  to 
provide  and/or  coordinate  Part  A  k  Part 
B  services  through  Medicare 
participating  or  approved  providers. 

b.  Leaderehip  and  Management  (15 
Points) 

•  The  operations  are  managed  by  an 
executive  whose  appointment  and 
removal  are  under  the  control  of  the 
organization's  policy  making  body. 

•  The  leadership  has  demonstrated 
the  ability  to  influence  and/or  direct 
clinical  practice  to  improve  efficiency 
processes  and  outcomes. 

•  The  organization  has  effective 
procedures  to  monitor  use  of 
appropriate  health  services  and  to 
control  costs  of  health  services  to 
achieve  utilization  goals  (for  example, 
high  cost  case  management  and  disease 
management). 

•  The  organization  has  sufficient  staff 
and  systems  to  organize,  plan,  control, 
and  evaluate  the  dinical  financial  and 
operations  of  the  organization. 
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c.  Financial  Stability  (10  Points) 

•  The  current  audited  balance  sheet 
shows  a  positive  net  worth. 

•  The  current  audited  income 
statement  shows  sufficient  cash  flow 
and/or  liquidity  to  meet  financial 
obligations. 

•  The  organization  has  a  net 
operating  surplus  or  acceptable 
financial  plan  for  achieving. 

d.  Quality  Assurance  (20  Points) 

•  A  physician  directed  quality 
assurance  committee  oversees  an  on-      -> 
going  action  oriented  quality  assurance 
program.  The  committee  is  accountable 
for  the  quality  assurance  program  and 
any  delegated  functions,  and  has 
processes  for  communicating  activities 
to  relevant  parties. 

"  •  A  quality  assurance  program 
establishes  performance  standards  for 
quality  of  care  and  services,  cost 
effectiveness,  and  process  and  outcome 
improvements. 

•  The  quality  initiatives  are  clearly 
defined  and  dedicated  personnel  are 
responsible  for  implementing, 
monitoring,  and  integrating  changes  into 
practice. 

•  The  quality  assiu^ince  methodology 
requires  health  outcome  review  of  high 
voliune  and/or  high-risk  diagnosis  or 
procedures,  adverse  outcomes  and  other 
quality  of  care  related  problems. 

•  Processes  are  in  place  for 
implementing  and  monitoring  corrective 
action  plans.      | 

e.  Process  and  Outcome  Improvement 
(20  Points) 

•  Care  coordination  activities  focus 
on  diseases  and  conditions  relevant  to 
the  Medicare  population. 

•  Relevant  process  and  outcome 
measures  are  monitored,  performance 
assessed,  and  processes  for  sharing 
results  and  promoting  accountability  are 
in  place. 

•  Information  systems  collect 
individual  patient  information  and  have 
the  capacity  to  aggregate  data  to  identify 
practice  patterns  cmd/or  suspected 
aberrant  care.  Systems  support  both 
individual  and  pattern  analysis  and 
other  quality  assurance  activities. 

•  The  organization  maintains  a  health 
record  keeping  system  through  which 
pertinent  information  relating  to  the 
health  care  of  patients  it  serves  is 
warehoused  and  is  readily  available  to 
appropriate  professionals. 

•  Patient  safety  is  a  focus  of  the 
organization  with  executive 
responsibility. 


f.  Demonstration  Implementation  Plan 
(20  Points) 

•  The  organization  understands 
demonstration  principles  and  goals  and 
objectives. 

•  The  organization  has  clearly 
defined  an  implementation  plan  with 
measurable  goals  and  objectives  to 
improve  efficiency,  process  and 
outcomes. 

•  The  organization  has  sufficient 
infrastructure  (for  example,  staff  and 
systems)  to  implement,  monitor, 
evaluate,  and  report  on  demonstration. 

•  The  organization  has  successful 
results  in  implementing  similar 
activities. 

4.  Final  Selection 

Our  Administrator  will  select 
participants  from  among  the  most 
highly  qualified  candidates.  Sites  will 
be  selected  based  on  a  variety  of  factors 
including  organizational  structiire, 
operational  feasibility,  and  geographic 
location.  Awardees  will  be  subject  to 
ova  standard  terms  and  conditions,  and 
may  be  subject  to  special  terms  and 
conditions  that  are  identified  during  the 
review  process.  We  reserve  the  right  to 
conduct  site  visits  before  beginning,the 
demonstration.  We  expect  to  select  up 
to  six  physician  group  practices  to 
participate  in  the  demonstration. 

TV.  Collection  of  Information 
Requirements 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Department  of  Health  and  Hmnan 
Services,  the  Centers  for  Medicare  and 
Medicaid  Services  (CMS),  is  publishing 
the  following  simunary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  fimctions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
biuden. 

We  are,  however,  requesting  an 
emergency  review  of  the  information 
collection  referenced  below.  In 
compliance  with  the  requirement  of 
section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  we  have 
submitted  to  the  Office  of  Management 


and  Budget  (OM6)  the  following 
requirements  for  emergency  review.  We 
are  requesting  an  emergency  review 
because  the  collection  of  this 
information  is  needed  before  the 
expiration  of  the  normal  time  limits 
imder  OMB's  regulations  at  5  CFR  part 
1320.  We  cannot  reasonably  comply 
with  the  normal  clearance  procedures 
because  without  the  timely  approval  of 
this  application  and  instructions,  these 
demonstrations  would  not  be 
implemented  in  a  timely  manner 
resulting  in  the  potential  loss  of 
alternative  and  flexible  benefits  for 
beneficiaries.  As  a  result,  beneficiaries 
may  not  be  provided  health  care  choices 
that  will  produce  the  most  beneficial 
health  care  outcomes.  In  addition, 
beneficiaries  will  be  provided  with  an 
alternative  health  care  choice  that  may 
alleviate  the  need  for  supplemental 
health  care  coverage  resulting  in  more 
cost  efficient  health  care. 

We  are  requesting  OMB  review  and 
approval  of  tiiis  collection  within  10 
business  days  from  the  date  of  this 
publication,  with  a  180-day  approval 
period.  Written  comments  and 
recommendations  will  be  accepted  from 
the  public  if  received  by  the  individuals 
designated  below  within  9  days  of  this 
publication.  During  this  180-day  period, 
we  will  publish  a  separate  Federal 
Register  notice  annoimcing  the 
initiation  of  an  extensive  60-day  agency 
review  and  public  comment  period  on 
these  requirements.  We  will  submit  the 
requirements  for  OMB  review  and  an 
extension  of  this  emergency  approval: 

Type  of  Information  Collection 
Request:  New  collection. 

Title  of  Information  Collection: 
Medicare  Waiver  Demonstration 
Application. 

Form  No.:  CMS-10069  (OMB#  0938- 
NEW). 

Use:  The  Medicare  Waiver 
Demonstration  Application  will  be  used 
to  collect  standard  information  needed 
to  implement  Congressionally  mandated 
and  administration  high  priority 
demonstrations.  The  application  will  be 
used  to  gather  information  about  the 
characteristics  of  the  applicant's 
organization,  benefits  and  services  they 
propose  to  offer,  success  in  operating 
the  model,  and  evidence  that  the  model 
is  likely  to  be  successful  in  the  Medicare 
program.  The  standard  application  will 
be  used  for  all  waiver  demonstrations 
and  will  reduce  the  burden  on 
applicants,  provide  for  consistent  and 
timely  information  collections  across 
the  demonstration,  and  provide  a  user- 
friendly  format  for  respondents. 

Frequency:  On  Occasion. 

Affected  Public:  Business  or  other  for 
profit  and  not  for  profit. 
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Number  of  Respondents:  75. 

Total  Annual  Responses:  75.    . 

Total  Annual  Hours:  1,600. 

For  convenience  to  the  reader,  we 
have  attached  a  copy  of  the  proposed 
standardized  application  and 
instructions  to  this  notice  for  review 
and  comment. 

We  have  submitted  a  copy  of  this 
notice  and  related  information 
collection  package  to  OMB  for  its  review 
of  these  information  collections. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS's  Web  site 
address  at  http://www.hcfa.gov/regs/ 
prdact95.htm,  or  e-mail  your  request, 
including  your  address,  phone  number, 
OMB  number,  and  CMS  document 
identifier,  to  Paperwork@hcfa.gov,  or 


call  the  Reports  Clearance  Office  on 
(410) 786-1326. 

Interested  persons  are  invited  to  send 
comments  regarding  the  burden  or  any 
other  aspect  of  these  collections  of 
information  requirements.  However,  as 
noted  above,  comments  on  these 
information  collection  and  record 
keeping  requirements  must  be  mailed 
and/or  faxed  to  the  designees  referenced 
below,  within  9  days  of  the  publication 
of  this  notice: 

Centers  for  Medicare  and  Medicaid 
Services,  Office  of  Information 
Services,  Security  and  Standards 
Group,  Division  of  CMS  Enterprise 
Standards,  Room  N2-14-26,  7500 
Security  BoiUevard,  Baltimore,  MD 
21244-1850,  Fax  Number:  (410)  786- 
0262,  Attn:  John  Burke; 
and. 


Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building,  Washington,  DC 
20503,  Fax  Number:  (202)  395-6974 
or  (202)  395-5167,  Attn:  Brenda 
Aguilar,  CMS  Desk  Officer. 

Authority:  Section  412  of  the  Medicare, 
Medicaid,  and  State  Child  Health  Insurance 
Program  Benefits  Improvement  and 
Protection  Act  of  2000. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
Insurance  Program;  and  No.  93.774, 
Medicare — Supplementary  Medical 
Insurance  Program) 

Dated:  June  12.  2002. 

Thomas  A.  Scully, 

Administrator,  Centers  for  Medicare  &■ 
Medicaid  Services.  * 

BHJJNQ  C006  4120-01-P 
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DEPARTMENT  OF  HEALTH  &  HUMAN  SERVICES 


Centers  for  Medicare  &  Medicaid  Services 


MEDICARE  WAIVER 

DEMONSTRATION 

APPLICATION 


CBnBIS«orMB)IOUIi§MEDKMDSBMCB 


DISCLOSURE  STATEMENT  Accoiding  to  the  PanawoiV  RM.u^nn  Art  nf  I OOS  nn  p«>:ni«  »Tf  nBguirBrf  to  resncmd  to  a 
collection  of  infonnation  unless  it  displays  a  valid  OMB  coniml  mimhg.  The  valid  OMB  control  number  for  this  infomiation 
collection  is  Q938-NEW.  The  time  required  to  complete  this  infonnation  collection  is  estimated  to  average  80  hours  per  response. 
inchidiny  the  time  to  review  instnictions.  search  existinf  data  resourees.  pther  ttw  Am„  n^^^ffll,  ai^  T^«^'^'-  '"^  r^vigw  th«; 
infomiation  collection.  If  vou  have  any  comments  conceminy  the  accuracy  of  the  time  estimatefs)  or  suggestions  for  improving  this 
ffvrm  plwise  write  to:  CMS.  7S00  Security  Boulevard.  N2- 14-26.  Baltimore.  Maryland  21244-1850. 
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Medicare  Waiver  Demonstration  Application 


Medicare  Waiver  Demonstration 
Applicant  Data  Sheet 

DatcSvbmittcd 

ApplicaM  Lcfd  Name 

Date  Received  by  CMS 

AddrcM  (dty,  CMUty,  itatc,  tip  m4c) 

Dncriplive  TMe  of  Applkant't  Pivject 

Project  Donitioo  (MM/DO»^YYY) 
From                           To 

Proposed  Project 

• 

Typcof  AppUcaal 

'— '   Academiclnstihition 

'-'   Individual 

'— '   Profit  Orgamzaiion 

Not  for  Profit  Organizition 
Other,  please  specify 

Areas  Afliectcd  by  Project  (cWct,  coamict,  states)                                                                                                    ^ 

9 

li  The  AppUcaat  a  Medicare  fro  vidcr/Orgaoizatioa                             •— ■                ■— i 

in  Good  Suadiog?                                                                               >-<     Yes      L-l     No     If 'No',  attach  an  explanation. 

TO  THE  BEST  OF  MY  KNOWLEDGE  AND  BEUEF,  ALL  DA  TA  IN  THIS  APPUCA  TION  ARE  TKVE  AND  CORRECT.  THE 
DOCUMENT  HAS  BEEN  DVLY  AUTHORIZED  BY  THE  GOVERNING  BODY  OF  THE  APPUCANT  AND  THE  APPUCANT 
WILL  COMLY  WITH  THE  TERMS  AND  CONDITIONS  OF  THE  AWARD  AND  APPUCABLE  FEDERAL  REQUIREMENTS 
IFAWARDED 

Type  Name  aad  Title  of  Aphorized  RcprcteoUtivc 

DatcSicBcd 

Centers  for  Medicare  &  Medicaid  Services 


Page  2 
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Medicare  Waiver  Demonstration  Application 


This  application  provides  an  opportunity 
for  eligible  organizations  to  apply  to 
participate  in  Medicare-waiver-only 
demonstrations  sponsored  by  the  Centers 
for  Medicare  &  Medicaid  Services 
(CMS). 

CMS  conducts  Medicare-waiver-only 
demonstrations  to  test  irmovations  that 
have  been  shown  to  be  successful  in  the 
private  sector  in  improving  access  and 
quality  and/or  lowering  health  care  costs. 
These  demonstrations  may  involve  new 
benefits,  fee-for-service  or 
Medicare+Choice  payment 
methodologies,  and/or  risk  sharing  that 
are  not  currently  permitted  under 
Medicare  statute. 

Section  402  of  Pub.  L.  92-603  grants 
CMS  the  authority  to  waive  Medicare 
payment  and  benefit  statutes  to  conduct 
tfiese  demonstrations.  Demonstrations 
may  also  be  initiated  as  a  result  of 
Congressional  mandate. 

BUDGET  NEUTRALITY  Medicare- 
waiver-only  demonstrations  must  be 
budget  neutral.  Budget  neutrality  means 
that  the  expected  costs  under  the 
demonstration  cannot  be  more  than  the 
expected  cost  were  the  demonstration 
not  to  occur.  Applicants  must  supply 
information  and  assumptions  supporting 
budget  neutrality  that  CMS  will  use  in 
preparing  a  waiver  package  for 
submission  to  the  President's  Office  of 
Management  and  Budget  (0MB).  0MB 
must  approve  Medicare  waivers  before 
implementing  the  demonstration. 

DUE  DATE  Applications  will  be 
considered  timely  if  we  receive  on  or 
before  the  due  date  specified  in  the 
"DATES"  section  of  the  demonstration 
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notice.  Applications  must  be  received 
by  5  P.M  EST/EDT  on  the  due  date. 

Only  applications  that  are  considered   ' 
"timely"  will  be  reviewed  and 
considered  by  the  technical  review 
panel. 

APPLICATION  SUBMISSION  An 

unbound  original  and  2  copies  plus  an 
electronic  copy  on  diskette  of  the 
APPLICATION  should  be  MAILED  to 
the  following  address: 

Department  of  Health  and  Human 
Services,  Centers  for  Medicare  & 
Medicaid  Services,  ATTN:  Project 
Officer  (Insert  project  officer  name 
listed  in  demonstration  announcement 
and  name  of  demonstration) 
Center  for  Beneficiary  Choices, 
Division  of  Demonstration  Programs, 
Mail  Stop  C4-17-27, 7500  Security 
Boulevard,  Baltimore,  Maryland, 
21244 

Applications  must  be  typed  for  clarity 
and  should  not  exceed  40  double-spaced 
pages,  exclusive  of  the  cover  letter, 
executive  summary,  forms,  and 
supporting  documentation. 

Because  of  staffing  and  resource 
limitations,  and  because  we  require  an 
application  containing  an  original 
signature,  we  cannot  accept  applications 
by  facsimile  (FAX)  transmission. 

FOR  FURTHER  INFORMATION 

Please  contact  the  project  officer  listed 
in  the  demonstration  announcement 
and/or  visit  the  CMS  website  at 
http://www.cms.hhs.  eov/healthplans/res 
earch.  Additional  information  about  the 
demonstration,  for  example,  fact  sheets. 
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design  reports,  press  releases,  and 
question  and  answer  documents  will  be 
poiodically  posted  on  the  wd>site.  Be 
sure  to  dieck  the  wd>site  frequently  if 
applying  for  a  demonstration  to  be  sure 
you  have  the  most  current  information 
available. 


Cover  Letter  Please  be  sure  to  identify 
the  demonstration,  iiKlicate  the  target 
population  and  geographic  location  of 
the  demonstration  (for  example,  urban  or 
rural),  the  CMS  provider  numbers 
assigned  to  the  applicant,  contact  person, 
and  contact  information. 


APPLICATION  CONTENTS 
OUTLINE  To  facilitate  the  review 
process,  {q>plications  should  be  arranged 
in  the  following  order: 

1.  Cover  Letter 

2.  Medicare  Waiver  Demonstration 
Applicant  Data  Sheet 

3.  Executive  Summary 

4.  Problem  Statement 

5.  Demonstration  Design 

6.  Organizational  Structure  & 
Capabilities 

7.  Performance  Results 

8.  Payment  Methodology  &  Budget 
Neutrality 

9.  Demonstration  Implementation 
Plan 

10.  Supplemental  Materials 

CMS  may  provide  start-up  funds  to 
cover  implementation  costs  associated 
with  the  demonstration.  Ifstait-up 
funding  is  available,  it  will  be 
announced  in  the  demonstration 
solicitation.  If  requesting  start-up  funds, 
please  include  the  Application  for 
Federal  Assistance  Standard  Form  424 
after  the  Medicare  Waiver 
Demonstration  Applicant  Data  Sheet  in 
the  application  arid  indicate  the  amount 
of  funds  requested  in  the  cover  letter. 

APPLICATION  REQUIREMENTS 

We  will  use  all  the  information  you 
submit  in  the  application  review  process. 
Your  application  must  include  Ae 
following  information. 


Medicare  Waiver  Demonstration 
Applicant  Data  Sheet  Complete,  sign, 
date,  and  return  the  Medicare  Waiver 
Dononstration  Applicant  Data  Sheet 
found  at  the  begiiming  of  this 
application. 

Executive  Summary  Provide  a  4  page 
simunary  of  the  key  elements  of  die 
proposal  (for  example.  Sections  3, 4,  S, 
6, 7, 8, 9  under  "Application  Contents 
Outline"). 

Problem  Statement  Describe  Medicare's 
current  coverage  and  payment  policy, 
and  describe  how  or  why  changes  to 
current  policy  would  lead  to  reductions 
in  Medicare  expenditures  or 
improvements  in  Medicare  beneficiaries' 
access  to  and/or  quality  of  care.  Provide 
local  examples.  Describe  the  policy 
rationale  for  the  proposal,  who  will 
benefit  and  why,  and  any  previous 
experience  with  the  proposed 
interventioiL 

Demonstration  Desipi  Describe  the 
intervention  including  the  scope  of 
services  covered  and/or  beriefit  design, 
and  payment  methodology  including 
financial  incentives  and/or  risk  sharing 
arrangements.  Indicate  how  eligible 
beneficiaries  will  be  idoitified,  targeted, 
and  enrolled  in  the  demonstration  (if 
applicable). 

If  applicable,  describe  the  study  design. 
Identify  the  intervention  and  comparison 
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groups,  and  how  Medicare  beneficianes 
will  be  assigned  to  each  group.  If  a 
randomized  study  design  is  proposed, 
describe  the  process  and  provide  a  copy 
of  the  informed  consent  to  be  used. 

Organizational  Structure  &  Capabilities 
Describe  your  governance  structure  and 
management  and  clinical  teams,  and 
their  success  before  implementing  the 
proposed  intervention.  Provide  an 
organizational  chart  that  describes  the 
functional  and  reporting  lines  of  major 
departments  and/or  entities. 

Demonstrate  that  infrastructure  exists  to 
implement  and  carry  out  the 
demonstration  project.  Provide  copies  of 
reports  from  clinical,  financial,  and 
management  information  systems  and 
describe  how  they  are  used. 

Provide  copies  of  applicable  Federal  and 
State  licenses.  Indicate  if  the  ^plicant 
is  a  Medicare  provider  in  good  standing. 
Describe  any  other  applicable 
accreditation,  credentialing,  and/or 
certification  processes  and  results. 

Provide  documentation  of  your 
organization's  financial  viability  that  will 
enable  it  to  participate  actively  and 
successfiilly  in  the  demonstration,  for 
example,  as  a  formal  audit  opinion  from 
the  past  3  years  or  the  balance  sheet 
from  the  past  3  years  with  a  summary 
description.  Iftfiere  are  any  financial 
concerns,  explain  how  your  organization 
has  addressed  or  will  address  these 
problems. 

Performance  Results  Describe  your 
systems  and  processes  for  monitoring 
clinical,  financial,  and  operational 
performance.  Identify  key  metrics 
collected  and  describe  how  you  use  this 
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information  to  continuously  improve  the 
proposed  intervention,  correct 
deficiencies,  satisfy  beneficiaries, 
providers,  and/or  payers. 

Payment  Methodologv  &  Budget 
Neutrality  Please  indicate  the  proposed 
payment  amount  and  method.  Proposed 
payments  may  be  based  on  fee-for- 
service  or  Medicare+Choice  rates, 
methodologies,  or  some  combination, 
and  may  involve  risk  sharing. 

Describe  in  detail  any  risk  sharing 
arrangements.  Provide  a  revenue  and 
expense  statement  by  year  for  the  life  of 
the  demonstration. 

Demonstrate  that  the  proposed 
intervention  is  budget  neutral.  Provide 
expected,  best,  and  worse  case  scenarios. 
Include  all  supporting  cost  effectiveness, 
evidence,  and  assumptions  used  for  the 
calculations. 

If  start-up  funds  are  available  as 
indicated  in  the  demonstration 
announcement,  please  indicate  the 
amount  requested  and  include  in  your 
budget  neutrality  calculations.  Note,  if 
requesting  start-up  funds,  applicants 
must  complete  an  "Application  for 
Federal  Assistance"  Standard  Form  424 
that  can  be  found  on  the  CMS  website  at 
http://forms.psc.gov/forms/sfy'sf  html  and 
submit  with  this  application. 

Demonstration  Implementation  Plan 
Describe  your  implementation  strategy, 
including  tasks,  resources,  and  timeline 
to  implement  the  demonstration. 
Identify  intemal  system  and  process 
modifications  required  to  implement  the 
demonstration.  Describe  your 
recruitment  strategy  and  contingency 
plans  for  achieving  beneficiary 
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thresholds.  Identify  the  individuals  and 
staff  responsible  for  implementing  the 
demonstration  and  attach  biographies. 

Supplemental  Materials  Include  in  this 
section  copies  of  supporting  materials 
requested  or  referenced  throughout  the 
iqiplication. 

EVALUATION  PROCESS  We  will 
convene  technical  review  panels 
consisting  of  outside  experts  and  our 
staff  to  review  all  of  the  ^qjplications. 
Panelists  will  receive  a  copy  of  the 
qjplication  along  with  a  technical 
sunmiary.  Panelists  will  be  asked  to 
numerically  rate  and  rank  the  application 
using  evaluation  criteria  contained  in  the 
demonstration  annoimcement. 

Applicants  should  review  the 
dononstration  announcement  for  the 
q)ecific  evaluation  criteria  to  be  used  by 
panelists  to  assess  proposals,  as  well  as 
additional  information  on  the  evaluation 
process  and  selection  of  awardees. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services  , 

[CMS-M14-N]     I 
I 
Medicare  and  Medicaid  Programs; 
Quarterly  Listing  of  Program 
Issuances — April  2002  Through  June 
2002 

AGENCY:  Centers  for  Medicare  & 
Medicaid  Services  (CMS).  HHS. 
ACnON:  Notice. 

SUMMARY:  This  notice  lists  CMS  manual 
instructions,  substantive  and 
interpretive  regulations,  and  other 
Federal  Register  notices  that  were 
published  from  April  2002,  through 
June  2002,  relating  to  the  Medicare  and 
Medicaid  programs.  This  notice  also 
provides  information  on  national 
coverage  determinations  affecting 
specific  medical  and  health  care 
services  under  Medicare. 

Section  1871(c)  of  the  Social  Security 
Act  requires  that  we  publish  a  list  of 
Medicare  issuances  in  the  Federal 
Register  at  least  every  3  months. 
Although  we  are  not  mandated  to  do  so 
by  statute,  for  the  sake  of  completeness 
of  the  listing,  we  are  also  including  all 
Medicaid  issuances  and  Medicare  and 
Medicaid  substantive  and  interpretive 
regulations  (proposed  and  final) 
published  during  this  timeframe. 
FOR  FURTHER  INFORMATION  CONTACT:  It  is 
possible  that  an  interested  party  may 
have  a  specific  information  need  and 
not  be  able  to  determine  from  the  listed 
information  whether  the  issuance  or 
regulation  would  fulfill  that  need. 
Consequently,  we  are  providing 
information  contact  persons  to  answer 
general  questions  concerning  these 
items.  Copies  are  not  available  through 
the  contact  persons.  (See  Section  III  of 
this  notice  for  how  to  obtain  listed 
material.) 

Questions  concerning  Medicare  items 
in  Addendum  in  may  be  addressed  to 
Karen  Bowrman,  Office  of  Strategic 
Operations  and  Regulatory  Affairs, 
Regulations  Development  and  Issuances 
Group,  Centers  for  Medicare  &  Medicaid 
Services,  C5-13-27,  7500  Security 
Boulevard.  Baltimore.  MD  21244-1850. 
(410)  786-5252. 

Questions  concerning  Medicaid  items 
in  Addendum  IE  may  be  addressed  to 
Cindy  Potter,  Center  for  Medicaid  State 
Operations,  Policy  Coordination  and 
Planning  Group,  Centers  for  Medicare  & 
Medicaid  Services,  S2-01-01,  7500 
Security  Boulevard,  Baltimore,  MD 
21244-1850,  (410)  786-6714. 


Questions  concerning  national 
coverage  determinations  should  be 
directed  to  Kimberly  Long,  Office  of 
Clinical  Standards  and  Quality. 
Coverage  and  Analysis  Group.  Centers 
for  Medicare  &  Medicaid  Services.  S3- 
11-15.  7500  Security  Boulevard. 
Baltimore.  MD  21244-1850.  (410)  786- 
5702. 

Questions  concerning  all  other 
information  may  be  addressed  to  Glenn 
McGuirk.  Office  of  Strategic  Operations 
and  Regulatory  Affairs,  Regulations 
Development  and  Issuances  Group. 
Centers  for  Medicare  &  Medicaid 
Services.  C5-12-18.  7500  Security 
Boulevard.  Baltimore.  MD  21244-1850, 
(410)  786-5723.  

SUPPLEMENTARY  INFORMATION: 

I.  Program  Issuances 

The  Centers  for  Medicare  &  Medicaid 
Services  (CMS)  is  responsible  for 
administering  the  Medicare  and 
Medicaid  programs.  These  programs  pay 
for  health  care  and  related  services  for 
39  million  Medicare  beneficiaries  and 
35  million  Medicaid  recipients. 
Administration  of  these  programs 
involves  (1)  furnishing  information  to 
Medicare  beneficiaries  emd  Medicaid 
recipients,  health  care  providers,  and 
the  public  and  (2)  maintaining  effective 
communications  with  regionsd  offices. 
State  governments,  State  Medicaid 
agencies.  State  survey  agencies,  various 
providers  of  health  care,  fiscal 
intermediaries  and  carriers  that  process 
claims  and  pay  bills,  and  others.  To 
implement  the  various  statutes  on 
which  the  programs  are  based,  we  issue 
regulations  under  the  authority  granted 
to  the  Secretary  of  the  Department  of 
Health  and  Human  Services  under 
sections  1102, 1871. 1902,  and  related 
provisions  of  the  Social  Secixrity  Act 
(the  Act).  We  also  issue  various 
manuals,  memoranda,  and  statements 
necessary  to  administer  the  programs 
efficiently. 

Section  1871(c)(1)  of  the  Act  requires 
that  we  publish  a  list  of  all  Medicare 
manual  instructions,  interpretive  rules, 
statements  of  policy,  and  guidelines  of 
general  applicability  not  issued  as 
regulations  at  least  every  3  months  in 
the  Federal  Register.  We  published  our 
first  notice  June  9.  1988  (53  FR  21730). 
Although  we  are  not  mandated  to  do  so 
by  statute,  for  the  sake  of  completeness 
of  the  listing  of  operational  and  policy 
statements,  we  are  continuing  our 
practice  of  including  Medicare 
substantive  and  interpretive  regulations 
(proposed  and  final)  published  during 
the  3-month  time  frame. 


n.  How  to  Use  the  Addenda 

This  notice  is  organized  so  that  a 
reader  may  review  the  subjects  of 
manual  issuances,  memoranda, 
substantive  and  interpretive  regulations, 
and  national  coverage  determinations 
published  during  the  timeframe  to 
determine  whether  any  are  of  particular 
interest.  We  expect  this  notice  to  be 
used  in  concert  with  previously 
published  notices.  Those  unfamiliar 
with  a  description  of  our  Medicare 
manuals  may  wish  to  review  Table  I  of 
oiu-  first  three  notices  (53  FR  21730.  53 
FR  36891.  and  53  FR  50577)  published 
in  1988.  and  the  notice  published  March 
31.  1993  (58  FR  16837).  Those  desiring 
information  on  the  Medicare  Coverage 
Issues  Manual  may  wish  to  review  the 
August  21. 1989  publication  (54  FR 
34555).  Those  interested  in  the 
procedures  used  in  making  national 
coverage  determinations  may  review  the 
April  27. 1999  publication  (64  FR 
22619).  In  this  publication,  the  1989 
proposed  rule  affecting  national 
coverage  procedures  and  decisions  (54 
FR  4302)  was  withdravra.  and  the 
procedures  for  national  coverage 
determinations  established. 

To  aid  the  reader,  we  have  organized 
and  divided  this  current  listing  into  six 
addenda: 

•  Addendum  I  lists  the  publication 
dates  of  the  most  recent  quarterly 
listings  of  program  issuances. 

•  Addendum  II  identifies  previous 
Federal  Register  documents  that 
contain  a  description  of  all  previously 
published  CMS  Medicare  and  Medicaid 
manuals  and  memoranda. 

•  Addendum  m  lists  a  unique  CMS 
transmittal  nimiber  for  each  instruction 
in  our  manuals  or  Program  Memoranda 
and  its  subject  matter.  A  transmittal  may 
consist  of  a  single  instruction  or  many. 
Often,  it  is  necessary  to  use  information 
in  a  transmittal  in  conjunction  with 
information  currently  in  the  manuals. 

•  Addendum  IV  lists  all  substantive 
and  interpretive  Medicare  and  Medicaid 
regulations  and  general  notices 
published  in  the  Federal  Register 
during  the  quarters  covered  by  this 
notice.  For  each  item  we  list  the — 

o  Date  published; 

o  Federal  Register  citation; 

o  Parts  of  the  Code  of  Federal 
Regulations  (CFR)  that  have  chimged  (if 
^plicable); 

o  Agency  file  code  number;  and 

o  Title  of  the  regulation. 

•  Addendimi  V  includes  completed 
national  coverage  determinations  from 
June  28. 1999.  the  effective  date  of 
Medicare's  new  coverage  process. 
Completed  decisions  are  identified  by 
title,  a  brief  description,  effective  date. 
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and  section  in  the  appropriate  federal 
publication. 

m.  How  to  Obtain  Listed  Material 

A.  Manuals 

Those  wishing  to  subscribe  to 
program  manuals  should  contact  either 
the  Government  Printing  Office  (GPO) 
or  the  National  Technical  Information 
Service  (NTIS)  at  the  following 
addresses: 

Superintendent  of  Documents. 
Government  Printing  Office.  ATTN: 
New  Orders.  P.O.  Box  371954, 
Pittsburgh.  PA  15250-7954. 
Telephone  (202)  512-1800.  Fax 
number  (202)  512-2250  (for  credit 
card  orders);  or 

National  Technical  Information  Service. 
Department  of  Conunerce.  5825  Port 
Royal  Road.  Springfield.  VA  22161. 
Telephone  (703)  487-4630. 

In  addition,  individual  manual 
transmittals  and  Program  Memoranda 
listed  in  this  notice  can  be  purchased 
from  NTIS.  Interested  parties  should 
identify  the  transmittal(s)  they  want. 
GPO  or  NTIS  can  give  complete  details 
on  how  to  obtain  the  publications  they 
sell.  Additionally,  most  manuals  are 
available  at  the  following  Internet 
address:  http://www.hcfa.gov/pubfonns/ 
progman.btm. 

B.  Regulations  and  Notices 

Regulations  and  notices  are  published 
in  the  daily  Federal  Register.  Interested 
individuals  may  purchase  individual 
copies  or  subscribe  to  the  Federal 
Register  by  contacting  the  GPO  at  the 
address  given  above.  When  ordering 
individual  copies,  it  is  necessary  to  cite 
either  the  date  of  publication  or  the 
volume  nimiber  and  page  number. 

The  Federal  Register  is  also  available 
on  24x  microfiche  and  as  an  online 
database  through  GPO  Access.  The 
online  database  is  updated  by  6  a.m. 
each  day  the  Federal  Register  is 
published.  The  database  includes  both 
text  and  graphics  from  Volume  59, 
Number  1  Qanuary  2, 1994)  forward. 
Free  public  access  is  available  on  a 
Wide  Area  Information  Server  (WAIS) 
through  the  Internet  and  via 
asynchronous  dial-in.  Internet  users  can 
access  the  database  by  using  the  World 
Wide  Web;  the  Superintendent  of 
Docimients  home  page  address  is  http:/ 
/www.access.gpo.gov/nara/index.html, 
by  using  local  WAJS  client  software,  or 
by  telnet  to  swais.access.gpo.gov,  then 
log  in  as  guest  (no  password  required). 
Dial-in  users  should  use 
communications  software  and  modem 


to  call  (202)  512-1661;  type  swais,  then 
log  in  as  guest  (no  password  required). 

C.  Rulings 

We  publish  rulings  on  an  infrequent 
basis.  Interested  individuals  can  obtain 
copies  from  the  nearest  CMS  Regional 
Office  or  review  them  at  the  nearest 
regional  depository  library.  We  have,  on 
occasion,  published  rulings  in  the 
Federal  Register.  Rulings,  beginning 
with  those  released  in  1995.  are 
available  online,  through  the  CMS  home 
page.  The  Internet  address  is  http:// 
www.hcfa.gov/regs/ruUngs.htm. 

D.  CMS's  Compact  Disk-Read  Only 
Memory  (CD-ROM) 

Our  laws,  regulations,  and  manuals 
are  also  available  on  CD-ROM  and  may 
be  purchased  from  GPO  or  NTIS  on  a 
subscription  or  single  copy  basis.  The 
Superintendent  of  Documents  list  ID  is 
HCLRM.  and  the  stock  number  is  71 7- 
139-00000-3.  The  following  material  is 
on  the  CD-ROM  disk: 

•  Titles  XI,  XVIIl.  and  XIX  of  the  Act. 

•  CMS-related  regulations. 

•  CMS  manuals  and  monthly 
revisions. 

•  CMS  program  memoranda. 

The  titles  of  the  Compilation  of  the 
Social  Security  Laws  are  current  as  of 
January  1. 1999.  (Updated  titles  of  the 
Social  Security  Laws  are  available  on 
the  Internet  at  http://www.ssa.gov/ 
OP_Home/ssact/comp-toc.htm.)  The 
remaining  portions  of  CD-ROM  are 
updated  on  a  monthly  basis. 

Because  of  complaints  about  the 
imreadability  of  the  Appendices 
(Interpretive  Guidelines)  in  the  State 
Operations  Manual  (SOM).  as  of  March 
1995.  we  deleted  these  appendices  from 
CD-ROM.  We  intend  to  re-visit  this 
issue  in  the  near  future  and,  with  the 
aid  of  newer  technology,  we  may  again 
be  able  to  include  the  appendices  on 
CD-ROM. 

Any  cost  report  forms  incorporated  in 
the  manuals  are  included  on  the  CD- 
ROM  disk  as  LOTUS  files.  LOTUS 
software  is  needed  to  view  the  reports 
once  the  files  have  been  copied  to  a 
personal  computer  disk. 

IV.  How  to  Review  Listed  Material 

Transmittals  or  Program  Memoranda 
can  be  reviewed  at  a  local  Federal 
Depository  Library  (FDL).  Under  the 
FDL  program,  government  publications 
are  sent  to  approximately  1 .400 
designated  libraries  throughout  the 
United  States.  Some  FDLs  may  have 
arrangements  to  transfer  material  to  a 
local  library  not  designated  as  an  FDL. 
Contact  any  library  to  locate  the  nearest 
FDL. 


In  addition,  individuals  may  contact 
regional  depository  libraries  that  receive 
and  retain  at  least  one  copy  of  most 
Federal  Government  publications,  either 
in  printed  or  microfilm  form,  for  use  by 
the  general  public.  These  libraries 
provide  reference  services  and 
interlibrary  loans;  however,  they  are  not 
sales  outlets.  Individuals  may  obtain 
information  about  the  location  of  the 
nearest  regional  depository  library  from 
any  library. 

Superintendent  of  Documents 
numbers  for  each  CMS  publication  are 
shown  in  Addendum  III,  along  with  the 
CMS  publication  and  transmittal 
numbers.  To  help  FDLs  locate  the 
materials,  use  the  Superintendent  of 
Documents  number,  plus  the  transmittal 
number.  For  example,  to  find  the  Part 
3 — Program  Administration.  (CMS  Pub. 
14-3)  transmittal  entitled  "Correct 
Coding  Initiative."  use  the 
Superintendent  of  Documents  No.  HE 
22.8/7  and  the  transmittal  nimiber  1746. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
Insurance.  Program  No.  93.774,  Medicare- 
Supplementary  Medical  Insurance  Program, 
and  Program  No.  93.714  Medical  Assistance 
Program) 
Dated:  September  16,  2002. 

Jacquelyn  Y.  White. 

Director,  Office  of  Strategic  Operations  and 
Regulatory  Affairs. 

Addendum  I 

This  addendum  lists  the  publication  dates 
of  the  most  recent  quarterly  listings  of 
program  issuances. 
August  11,  1998  (63  FR  42857) 
September  16,  1998  (63  FR  49598) 
December  9,  1998  (63  FR  67899) 
May  11. 1999  (64  FR  25351) 
November  2. 1999  (64  FR  59185) 
December  7,  1999  (64  FR  68357) 
January  10,  2000  (65  FR  1400) 
May  30,  2000  (65  FR  34481) 
June  28,  2002  (67  FR  43762) 

Addendum  TI — Description  of  Manuals. 
Memoranda,  and  HCFA  Rulings 

An  extensive  descriptive  listing  of 
Medicare  manuals  and  memoranda  was 
published  on  June  9.  1988,  at  53  FR  21730 
and  supplemented  on  September  22, 1988.  at 
53  FR  36891  and  December  16,  1988,  at  53 
FR  50577.  Also,  a  complete  description  of  the 
Medicare  Coverage  Issues  Manual  was 
published  on  August  21,  1989.  at  54  FR 
34555.  (Please  note  that  in  this  publication 
the  1989  proposed  rule  referred  to, 
concerning  the  criteria  for  national  coverage 
determinations,  was  withdrawn  (64  FR 
22619)).  A  brief  description  of  the  various 
Medicaid  manuals  and  memoranda  that  we 
maintain  was  published  on  October  16, 1992 
(57  FR  47468). 
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Transmittal  No. 

Manual/subject/publication  number 

- 

Intermediary  Manual 

Part  2— Audits,  Reimbursement  Program  Administration 

(CMS  Pub.  13-2) 

(Superintendent  of  Documents  No.  HE  22.8«-2) 

418 

Beneficiary  Services. 
Beneficiary  Services. 

419 

- 

intermediary  Manual 

Part  3— Audits,  Reimbursement  Program  Administration 

(CMS  Pub.  113-3) 

(Superintendent  of  Documents,  No.  HE  22.8/6) 

• 

1854 
1855 


1856 
1857 


Further  Development  Is  Not  Necessary. 

Further  Development  Is  Required.  •■ 

Methodology  for  Review  of  Hospital  Billing  Data. 

Security-Related  Requirements  for  Sutx:ontractor  Arrangements  With  Networt(  Services. 

Advise  Your  Provider  and  Network  Services  Vendors. 

Network  Sen/ices  Agreement. 

Notification  to  Provider  and  Eligibility  Verificatkm  Vendors. 

Overpayments  for  Provider  Sen/ices— General. 

Body  of  Report,  Section  D:  Miscellaneous  Data 


Carriers  Manual 

Part  2 — Program  Administration 

(CMS  Pub.  14-2) 

(Superintendent  of  Documents,  No.  HE  22.8^.2) 


143 _ 

-■■ ■ 

Beneficiary  Services.                                                                     ■                                              -^ 

144 

Beneficiary  Services. 

Carriers  Manual 

Part  3— Program  Administration 

(CMS  Pub.  14-3) 

(Superintendent  of  Documents,  No.  HE  22.8/7) 

1746 

Correct  Coding  Initiative. 

Claims  Processing  Procedures  for  Physician/Supplier  Services  to  Health  Maintenance  Organization  Members. 

The  "Do  Not  Forward"  Initiative 

1747 

1748 

1749 

Security-Related  Requirements  for  Subcontractor  Arrangements  With  Networi<  Servk»s. 

Advise  Your  Providers  and  Network  Services  Vendors. 

Network  Servces  Agreement. 

Notification  to  Providers  and  Eligibility  Verification  Vendors. 

UnDrocessat>te  Claims 

1750 

1751  

Claims  Processing  Terminology. 

Handling  Unprocessable  Claims. 

Data  Element  Requirements  Matrix. 

Data  Element  Requirements  Exhibits. 

Payment  to  Supplier  of  Diagnostic  Test  for  Purchased  Interpretations. 

Area  Carrier-Physician's  Services.                                                                      ~            - 

Disposition  of  Misdirected  Claims.                                     - 

Physician  or  Supplier  Information. 

Purchased  Diagnostic  Tests. 

Clarification  of  Billing  Requirements  for  Maintenance  and  Senncing  for  Capped  Rental  Items. 

Physicians'  Servk:es  Paid  Under  Fee  Schedule. 

Group  Therapy  Services  (Code  97150). 

Therapy  Students. 

Overpayments— General. 

Furnishing  Physician  Fee  Schedule  Data  for  National  Codes. 

Fumishing  Fee  Schedule  (Excluding  Physician  Fee  Schedule),  Prevailing  Charge  and 

Conversion  Factor  Data  to  Palmetto. 

Govemment  Benefits  Administrators,  Fiscal  Intermediaries.  State  Agencies.  Indian  Health  Sennces  and  United 

Mine  Workers. 
Part  C — Miscellaneous  Claims  Data. 

1752 

1753 

1754 :...r. 

1755 

1756 

- 

Carriers  Manual 

Part  4— Program  Administration 

(CMS  Pub.  14-4) 

(Superintendent  of  Documents  No.  HE  22J/7) 


26 


Provkler  of  Service  or  Supplier  Information. 


Federal  Register /Vol.  67,  No.  IBS /Friday,  September  27,  2002 /Notices 


61133 


ADDENDUM  III— MEDICARE  AND  MEDICAID  MANUAL  INSTRUCTIONS— Continued 
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Transmittal  No. 


Manual/subject/publication  number 


Program  Memorandum 

Intermediaries  (CMS  Pub.  60A) 

(Superintendent  of  Documents  No.  HE  22.8/6-S) 


A-02-027  

A-02-028  

A-02-029  

A-02-030  

A-02-031  

A-02-032  

A-02-033  .,.. 

A-02-034  

A-02-035  

A-02-036  

A-02-037  

A-02-038  

A-02-039  

A-02-040  

A-02-041  

A-02-042  

A-02-043  

A-02-044  , 

A-02-045  

A-02-046  

A-02-047  

A-^)2-048  

A-02-049  

A-02-050  

A-02-051  

A-02-052  

A-02-053  

A-02-054  

A-02-055  

A-02-056  


Installation  of  Version  27.2  of  the  Provkler  Statistical  and  Reimbursement  Report. 

Upcoming  Train-the-Trainer  Session  for  Hospital  Swing  Bed  Facility  Prospective  Payment  System. 

Implementation  of  the  Health  Insurance  Portability  and  Accountability  Act  Health  Care  Eligibility  Benefit  Inquiry/Re- 
sponse Transaction  (270/271 )  Standard.  L.    u^  ■- 

Reviskxis  to  the  Home  Health  Prospective  Payment  System  Pricer  Software— Regwnal  Home  Health  Inter- 
mediaries Only.  .  ^    ,       _      ^  r.   _».  -_i 

Updates  to  Common  Working  RIe  Editing  of  Intemnediary  Claims  for  Durable  Medical  Equipment  and  Prosthetic/ 

Orttiotic  Devk»s. 

Diabetes  Self  Management  Training  Paynnent. 

Sending  Payee  Information  From  Fiscal  Intemiediary  Standard  System  to  the  Health  Care  Integrated  General 
Ledger  Accounting  System. 

Submisskxi  of  the  Swing  Bed  Minimum  Data  Set  Data  for  Swing  Bed  Hospitals. 

Reviskw  to  ttie  837  Interface  Format  for  Sending  Claims  Accounting  Information  From  Fiscal  Intermediary  Stand- 
ard System  to  the  Healthcare  Integrated  General  Ledger  Accounting  System. 

Health  Insurance  Portability  and  Accountability  Act  Institutional  837  Health  Care  Clainr>-Outpatient  Hospice  Imple- 
mentation Directkjn.  .    _       ^_  .       _ .        ,,    ^  .     , 

Health  Insurance  Portability  and  Accountability  Act  Institutional  837  Health  Care  Claim— Home  Health  Implementa- 
tion Direction.  „ 

Modification  of  Common  Working  File  Administrative  BuHetin  Crossover  Edit  71 1 1  and  Alert  7531. 

Coverage  and  Billing  of  the  Diagnosis  and  Treatment  of  Peripheral  Neuropathy  With  Loss  of  Protective  Sensation 
in  People  With  Diabetes. 

Scheduled  Release  for  July  Updates  to  Software  Programs  and  Pricing/Coding  Files. 

Now  Pfltiont  Stdtus  Go()6  S4. 

Clarifk»tion  to  Periodic  Interim  Payn>ent  For  Home  Health  Provkler  and  Clarification  On  Extension  of  Due  Dates 

for  Filling  Provkler  Cost  Reports. 
Audit  Guklance  Pertaining  to  Write-offs  of  Small  Debit  Balances  in  Patients'  Account  Receivable. 
Announcement  of  Medfcare  Rural  Health  Clinks  and  Federally  Qualified  Health  Center  Payment  Rate  Increases, 

Changes  to  the  Rural  Health  Clinres  Benefit  Made  by  The  Medkare,  Medkaid,  and  State  ChiW  Health  Insurance 

Program  Benefits  Improvenrient  and  Protection  Act  of  2000 
CtarifKatkxi  Regarding  Drugs  Furnished  By  Rural  Health  Clink:s  Federally  Qualified  Health  Center.     . 
Frequentiy  Asked  Questions  About  Home  Health  Advance  Benefk:iary  Notice.  ,,  ^  ^  ». 

Clarification  of  Part  B  Medkare  Payment  for  18  Health  Common  Procedure  Coding  System  Codes  to  Skilled  Nurs- 
ing Facilities.  .   .    ^  .  .      »,_  «  ^ 
July  Medware  Outpatient  Code  Editor  Specifications  Version  17.2  lor  BHIs  From  Hospitals  That  Are  Not  Paid 

Under  the  Outpatient  Prospective  Payment  System.  '  ^^ 

Extenskxi  of  the  Deadline  for  Hospitals  to  Make  Elections  to  Reduce  Beneficiary  Coinsurance  for  2002  Under  the 

Outpatient  Prospective  Payment  System. 
Installation  of  Verston  27.3  of  the  Provkler  Statistical  and  Reimbursement  Report. 
July  2002  Update  to  the  Hospital  Outpatient  Prospective  Payment  System. 

Health  Insurance  Portability  and  Accountability  Act  Testing  and  Certificatton  Requirements  and  Date  Changes. 
July  Outpatient  Code  Editor  Specificatk)ns  Version  (V3.1) 
Indian  Health  Servwe  Hospital  Payment  Rates  tor  Calendar  Year  2002. 
Use  of  Medeal  Review  Indkators  for  Comprehensive  Error  Rate  Testing. 

Extended  Repayment  Schedules  for  Home  Health  Provklers  Who  Received  the  Special  Periodic  Intenm  Payment. 
Special  Handling  of  End  Stage  Renal  Disease  Claims  Containing  Healthcare  ComnKjn  Procedure  Coding  System 

Code  J1955  (Levocamitine).  


Program  Memorandum 

Carriers 

(CMS  Pub.  60B) 

(Superintendent  of  Documents,  No.  HE  22MS-5) 


A-02-022 
A-02-023 
A-02-024 
A-02-025 

A-02-026 
A-02-027 
A-02-028 

A-02-029 
B-02-030 

B-02-031 
B-02-032 


Elimination  of  Certificate  of  Medrcal  Necessity  Requirement  for  Continuous  Positive  Ainway  Pressure  Device. 

Reviskxi;  The  Do  Not  Forward  Initiative  Using  "RetumServwe  Requested". 

Deceased  Physkaan  Unique  Physkaan  Identificatwn  Number  Information— (Transmittal  B-01-73). 

Reporting  the  Obligated  to  Accept  as  Payment  in  Full  Amount  on  the  American  Standards  Institute  Health  Data 
Committee  X12  File  Fomiat  837  Verskxi  4010  as  Adopted  Under  the  Health  Insurance  Portability  and  Account- 
ability Act  for  Medkare  Secondary  Payer  Claims. 

Revised:  New  Permanent  Modifier  for  'Specific  Required  Documentation  on  File". 

Annual  Updating  of  Interface  Control  Document— 9-Codes  Must  Be  Date  of  Senwce  Dnven.  -^ 

Sending  Payee  Infonnation  From  Multi-Carrier  System  to  the  Healthcare  Integrated  General  Ledger  Accounting 

Durable  Medkal  Equipment  Regkwal  Carrier— New  Message  for  Advanced  Beneficiary  Note  Denials. 

Reporting  Claims  Accounting  InformatkMi  to  the  Healthcare  integrated  General  Ledger  Accounting  System  tor  the 

Durable  Medkal  Equipment  Regional  Carriers. 
Cessatton  of  Certain  Durable  Medk:al  Equipment  Regkxial  Carriers  Activities. 
Medcal  Review  Progressive  Corrective  Action. 
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Transmittal  No. 

Manual/subject/publication  number 

B-02-033  1 

Implementation  of  the  Health  Insurance  Portability  and  Accountability  Act  Health  Care  Eligibility  Benefit  Inquiry/Re- 
sponse Transaction  (270/271)  Standard. 

Implementation  of  the  National  Council  for  Prescription  Dmg  Programs  Telecommunications  Standard  Version  5.1 
and  the  Equivalent  Batch  Standard  Version  for  Retail  Pharmacy  Drug-Transactions. 

Elimination  of  Certificate  of  Medical  Necessity  Requirement  for  Continuous  Positive  Airway  Pressure  Device— Clar- 
ification. 

Changes  to  Correct  Coding  Edits,  Version  8.3,  Effective  October  1 ,  2002. 

New  Medicare  Medical  Review  Guidelines  for  Claims  for  Diabetic  Testing  Supplies. 

Health  Insurance  Portability  and  Accountability  Act  of  1996  Testing  and  Certification  Requirements  and  Date 
Changes. 

B-02-034  

B-02-035  

B-02-036  

B-02-037  

B-02-038  







- 

- 

Program  Memorandum 

Intermediaries/Carriers 

(CMS  Pub.  60A/B) 

(Superintendent  of  Documents,  No.  HE  22.8/6-5) 

AB-02-042 

AB-02-043 

AB-02-044 
AB-02-045 
AB-02-046 
AB-02-047 
A&-02-O48 
AB-02-049 
AB-02-050 
AB-02-051 

AB-02-052 
AB-02-053 
A&-O2-054 
AB-02-055 

AB-02-056 


AB-02-057 
AB-02-058 
AB-02-059 
AB-02-060 

AB-02-061 
AB-02-062 

AB-02-063 

AB-a2-064 

AB-02-065 

AB-02-066 
AB-a2-067 

AB-02-068 
AB-02-069 
AB-02-070 
AB-02-071 
AB-02-072 
AB-02-073 
AB-02-074 
AB-02-075 
AB-02-076 
AB-02-077 
AB-02-078 
AB-a2-079 
AB-02-OeO 
AB-02-0ei 
AB-02-082 
AB-02-0e3 


"V- 


Coverage  and  Billing  of  the  Diagnosis  and  Treatment  of  Peripheral  Neuropathy  With  Loss  of  Protective  Sensation 
in  People  With  Diabetes. 

Corrections  to  Program  Memorandum  A-01 -135— Codes  Billable  by  SkiHed  Nursing  Facility  and  Suppliers  for 
Skilled  Nursing  Facility  Residents. 

July  Quarterly  Update  for  2002  Durable  Medical  Equipment,  Prosthetics.  Orthotics,  and  Supplies  Fee  Schedule. 

Clarification  of  the  Allocation  of  Initial  Claim  Entry  Activities  Where  the  Claim  Is  Paid  Secondary  by  Medicare. 

Availability  of  Deceased  Benefrciary  Data  of  Death  Files  (Calendar  Years  2000  and  2001). 

Amended  Contractor  Assessment  Security  Tool  (Cast)  Submission  Instructions  and  Due  Dates. 

Program  Management  Provider/Supplier  Education  arid  Training. 

New  Source  of  Provider  Information  Available  on  Centers  for  Medicare  Services  Website  April  22,  2002. 

Program  Memorandum  on  Written  Staten>ents  of  Intent  to  Claim  Medicare  Benefits. 

Ctiange  of  Interest  Citation  in  tfie  Overpayment  Sections  of  the  Medicare  Intermediary  Manual  and  the  Medicare 
earners  Manual  from  42  Code  of  Federal  Regulations  §405.37  to  42  Code  of  Federal  Regulations  §405.378. 

Revision  of  Medicare  Reimbursement  for  Telehealth  Servrces. 

Correctkjn  to  the  Reviskin  of  Medicare  Reimbursement  for  Telehealth  Service. 

Generating  an  Outbound  Coordination  of  Benefits  X12N  837  (4010)  When  Required  Data  Is  Missing  or  Invalid. 

Claims  Processing  lnstructk)ns  to  Condude  the  Dureibie  Medical  Equipment  Prostlietics,  Orthotics,  and  Supplies 
Competitive  Bidding  DenrKXistration. 

Expand  Standard  Data  Format  and  Remove  Common  Worthing  File  Y2K  Wrapper  Logic  for  Fiscal  Intemfiediary 
Claims/Trailers  and  Carriers/Durable  Medkal  Equipment  Regional  Camer  Trailers — Incoming  and  Response 
Transactions. 

Charging  Fees  to  Providers  for  Medicare  Education  and  Training  Activities  Program  Management. 

Second  Update  to  the  2002  Medicare  Physk:ian  Fee  Sct>edule  Database. 

Additional  Clarification  for  Medical  Nutrition  Therapy  Servkies. 

Coverage  and  Billing  for  Intravenous  Immune  Globulin  for  the  Treatment  of  Autoimmune  Mucocutaneous  Blistering 
Diseases. 

Common  Woridng  File  of  Claims  for  Medicare  Beneficiaries  in  State  or  Local  Custody  Under  a  Penal  Auttiority. 

Cost  Per  Treatment  Code  55873  for  Cryosurgery  of  the  Prostate:  Changes  to  Ensure  Proper  Payment  for  Out- 
patient Hospital  Facility  Fee  and  Professional  Services. 

Instructions  for  Fiscal  Intermediary  Standard  System  and  Multi-Camers  System  Testing  of  835  Interface  With  the 
Healthcare  Integrated  General  Ledger  Accounting  System. 

Coverage  and  Billing  for  Home  Prothrombin  Time  Intemational  Normalized  Ratio  Monitoring  for  Anticoagulation 
Management. 

Coverage  an  Related  Claims  Processing  Requirenr)ents  for  Positron  Emission  Tomography  Scans— for  Breast 
Cancer  and  Revised  Coverage  Conditions  for  Myocardial  Viability. 

Non-coverage  of  Perception  Sensory  Threshold/Nerve  Conduction  Threshold  Test. 

Remittance  Advice  Coding  and  Health  Insurance  Portability  and  Accountability  Act,  Transactron  835v4010  Comple- 
tion Update. 

Notice  of  Interest  Rate  for  Medk^are  Overpayments  and  Underpayments. 

July  2002  Durable  Medical  Equipment,  Prosthetk:s,  Orthotks,  and  Supplies  Fee  Schedule~Files. 

New  Waived  Tests— April  12,  2002. 

Health  Insurance  Portability  and  Accountability  Act  of  1 996. 

Medicare  Payment  for  Dmgs  and  Biologicals  Fumished  Incident  to  a  Physician's  Sen/k%. 

Installation  of  a  New  Medicare  Customer  Service  Center  Next  Generatk>n  Desktop  Applk^ation. 

Healtticare  Provider  Taxonomy  Codes  (HPTC)  Crosswalk. 

Payment  Limit  for  Drugs  and  Biologicals. 

Registration  Process  for,  and  Expectations  for  Use  of,  the  Healthcare  Integrity  and  Protection  Data  Bank. 

Common  Worthing  File,  Beneficiary  Otf>er  Insurer  Auxiliary  RIe. 

Provider  Education  Article:  Medicare  Coverage  of  Rehabilitation  Services  tor  Beneficiaries  With  Vision  Impairment. 

Customer  Servk:es  Representative  Response  to  Physician  and  Provider  Conect  Coding  Initiative  Questions. 

Payment  for  Servk»s  Fumished  by  Audiologists 

Core  Security  Requirements  and  Associated  Responsibilities. 

Coding  Changes  for  Sodium  Hyaluronate. 

Effective  Date  Reviskw  for  Medicare  Intermediary  Manual,  Transmittal  1855,  dated  April  26,  2002,  Change  Re- 
quest 2057,  and  Medk:are  Carriers  Manual,  Transmittal  1749,  dated  April  26,  2002,  Change  Request  2057. 
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Transmittal  No. 


AB-02-084 
AB-02-085 

AB-02-086 
AB-02-087 
AB-02-088 
AB-02-089 
AB-02-090 


02-1 


30 


87 


88 


300 


Manual/subiect/publicatk>n  number 


Additional  Informatton  Regarding  Medfcare  Payment  Altowance  for  Flu  Vaccine. 

Medteare  Contractor  Annual  Update  of  the  Intematkmal  Classificatwn  of  Diseases,  Ninth  Revision,  Clinical  Modi- 
fKatk)n. 

Change  in  Procedure  for  State  Requests  for  Retrospective  Medicare  Claims. 

Delay  in  Enforcement  of  National  Coverage  Deteminatkins  for  Clinical  Diagnostk:  Laboratory  Servk»s. 

System  Networi<ing  Electronk:  Con-espondence  Refen-al  System  1 .2  User  and  Installation  Gukles.      . 

New  Automata  Nottee  of  Change  to  Medicare  Secondary  Payer  Auxiliary  File. 

Medteare  Secondary  Payer:  (1)  Procedures  for  ■Write-Otf— Closed"  of  Medteare  Secondary  Payer  Accounts  Re- 
ceivable (2)  Elimination  of  Automated/Systems  'Write-Off— Ckjsed"  Acttens  for  Medteare  Secondary  Payer  Ac- 
counts Receivable;  Zero  Backend  Tolerance  for  Medicare  Secondary  Payer  Account  Receivable  (Reminder); 
and  (3)  Date  for  Establishment  of  Medteare  Secondary  Payer  Account  Receivable  (Reminder). 


Program  Memorandum— Medicaid  State  Agenciee 

(CMS  Pub.  17) 
(Superintendent  of  Documents,  No.  HE  22.8^6-5) 


Title  XIX  of  The  Social  Security  Act,  Post-Eligibility  Treatment  of  Income. 


State  Operations  Manual— Provider  Certification 
(CMS  Pub.  7) 


Revistens  to  Appendix  T— Swing-Bed  Hospitals. 


Peer  Review  Organization 

(CMS  Pub.  19) 

(Superintendent  of  Documents,  No.  HE  22.8/8-15) 


Background. 

Eligibility 

Competing  for  a  Quality  Improvement  Organizatten  Contract. 

Additional  Requirements  for  a  Physteian-Access  or  Physteian-Sponsored  Organization. 

Responsibilities  of  the  Board. 

Health  Care  Affiliated  Limitation. 

Consumer  Representative. 

Prohibitten  Against  Sanctioned  Board  Members  Background. 

Renewal  Determinatkxi. 

Background. 

Statutory  Autfvjrity  for  Menrrorandum  of  Agreements. 

Scope. 

Provkler  Memorandum  Agreement  Specifteations. 

Menrrorandums  of  Agreements  With  Specifte  Provklers. 

Memorandum  of  Agreement  Cover  Letter  for  Provkiers. 

Model  Memorandum  of  Agreement  for  Providers. 

Model  Memorandum  of  Agreement  for  State  Lteensing/Certifteation  Agency. 


Hospice  Manual 

(CMS  Pub.  10) 

(Superintendent  of  Docuntents,  No.  HE  22.8/2) 


784 
785 
786 


Identifying  Other  Primary  Payers  During  the  Admisston  Process. 

Transplantation. 

Billing  for  Mammography  Screening. 

Diagnostte  Mammography. 

Diagnostte  and  Screening  Mammograms  Performed  With  New  Tectwotogtes. 


Home  Heelth  Agency  Manual 

(CMS  Pub.  11) 

(Superintendent  of  Documents,  No.  HE  33.8/5) 


BilKng  Procedures  For  and  Agency  Being  Assigned  Multiple  Provkler  Numbers  or  a  Change  in  Provider  Number. 
More  Than  One  Agency  Fumished  Home  Health  Services. 
Transfer  to  Another  Agency  Under  the  Same  Plan  of  Treatment. 

Cllnteal  Laboratory  Improvement  Amendments.  , ,-       w    t,  . 

New  Software  for  the  Home  Health  Prospective  Payment  System  Environment  Adjustments  of  Ep«ode  Payment- 
Exclusivity  and  Multiplteity  of  Adjustments. 
Adjustments  of  Episode  Payment— Exclusivity  and  Multiplteity  of  Adjustments. 
General  Guidance  on  Line  Item  Billing  Under  Home  Health  Prospective  Payment  System. 
Request  for  Antteipated  Payment. 
Home  Health  Prospective  Payment  System  Claims. 

Special  Billing  Situattons  Involving  Outconoe  &  Assessment  Information  Set  Assessments. 
Benefteiary-Driven  Demand  Billing  Under  Home  Health  Prospective  Payment  Systems. 
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Addendum  III— Medicare  and  Medicaid  Manual  Instructions— Continued 

[April  2002  Through  June  2002] 


Addendum  III— Medicare  and  Medicaid  Manual  Instructions— Continued 

[April  2002  Through  June  2002] 


Transmittal  No. 


301 


Manual/subject/publication  number 


Transmittal  No. 


No-Payment  Billing  and  Receipt  of  Denial  Notices  Under  Home  Health  Prospective  Payment  Systems. 

Billing  and  Payment  for  Medicare. 

Secondary  Payer  Claims  Under  the  Home  Health  Prospective  Payment  System 

Excluded  Foot  Care  Services. 


25 
26 


Manual/subject/pubKcation  number 


Application  of  Local  Medical  Review  Policy. 

Retired  Local  Medical  Review  Policy. 

Types  of  Claims  for  Which  Contractors  Are  Responsible. 

Quality  Issues  in  Skilled  Nursing  Facility  and  Referral  to  Other  Agencies. 


Coverage  Issues  Manual 

(CMS  Pub.  6) 

(Superintendefrt  of  Documents,  No.  HE  22.8/14) 


152 
153 

154 
155 
156 


2 
3 


6._ 


24 


MadicaiWModlcaid 

Sanction— Roinstatwnsnt  R«port 

(CMS  Pub.  69) 


Noncontact  Normothermic  Wound  Therapy. 

Services  Provided  for  the  Diagnosis  and  Treatment  of  Diabetic  Sensory  Neuropathy  With  Loss  of  Protective  Sen- 
sation (Also  Known  as  Diabetic  Peripheral  Neuropathy). 
Medical  fvlutrition  Therapy. 

Intravenous  Immune  Globulins  for  the  Treatment  of  Autiommune  Mucocutaneous  Blistering  Diseases. 
Home  Prothrombin  Time  Intemational  Normalized  Ratio  Monitoring  for  Anticoagulation  Management. 


Report  of  Physicians/Practitioners.  Providers  and/or  Other  Health  Care  Suppliers  Excluded/Reinstated— March 

2002. 
Report  of  Physicians/Practitioners,  Providers  and/or  Other  Health  Care  Suppliers  Excluded/Reinstated— April  2002. 
Report  of  Physicians/Practitioners,  Providers  and/or  Other  Health  Care  Suppliers  Excluded/Reinstated— May  2002. 


Positron  Emission  Tomography  Scans. 
Current  Perception  Threshold/Sensory. 
Nerve  Conduction  Threshold  Test. 
Single  Photo  Emission  Tomography — Covered. 


Addendum  IV— Regulation  Documents  Published  in  the  Federal  Register 

[April  2002  Through  June  2002] 


Publication  date 


Provider  Reimbursement  Manual — Part  2 

Provider  Cost  Reporting  Forms  and  instructions 

Chapter  33/Form  CMS-216-94 

(CMS  Pub.  15-2-33) 


Worttsheet  D. 

Cost  Report  Forms. 

Kidney  Placement  Efforts — Documentation  Requirements. 


Provider  Reimbursement  Manual — Part  2 

Provider  Cost  Reporting  Forms  and  Instructions 

Chapter  34/Form  CMS-2540-96 

(CMS  Pub.  15-2-34) 


Cost  Report  Forms  Exhibit  1 . 


Program  integrity  Manual 
(CMS  Pub.  83) 


Medical  Policy. 

National  Coverage  Determinations. 

Coverage  Provisions  in  Interpretive  Manuals. 

Local  Medical  Review  Policy  Articles. 

Individual  Claim  Detenninations. 

When  to  Develop  New/Revised  Local  Medical  Review  Policy. 

Content  of  a  Local  Medical  Review  Policy. 

Coding  Provisions  in  Local  Medical  Review  Policy. 

Documentation  Provisions  in  Local  Medical  Review  Policy. 

Least  Costly  Alternative. 

Use  of  Absolute  Words  in  Local  Medical  Review  Policy. 

Local  Medical  Review  Policy  Requirements  That  Altemative  Service  Be  Tried  First. 

Local  Medial  Review  Policy  Format. 

American  Medical  Association  Current  Procedural  Terminology  Copyright  Agreement. 

Local  Medical  Review  Policy  Development. 

Process  Development  Process. 

Evidence  Supporting  Local  Medical  Review  Policy. 

Local  Medical  Review  Policy  That  Require  a  Comment  and  Notice  Period. 

Local  Medical  Review  Policy  Comment  and  Notice  Process.  ' 

The  Comment  Period. 

Draft  Local  Medical  Review  Policy  Web  Site  Requirements. 

The  Notice  Period. 

Final  Local  Medical  Review  Policy  Web  Site  Requirements. 

The  Local  Medical  Review  Policy  Advisory  Committee. 

The  Canier  Advisory  Committee. 

Purpose  of  the  Carrier  Advisory  Committee. 

Membership  on  the  Carrier  Advisory  Committee. 

Role  of  Canier  Advisory  Committee  Members. 

Carrier  Advisory  Committee  Structure  and  Process. 

IXirable  Medical  Equipment  Regional  Carriers  Advisory  Process. 

Provider  Education  Regarding  Local  Medical  Review  Policy. 


April  15,  2002 

April  15,  2002 

April  26,  2002 

April  26,  2002 
April  26,  2002 
April  26,  2002 

April  26,  2002 
April  26.  2002 
April  26,  2002 

April  26,  2002 

May  1.2002  . 
May  9,  2002  . 

May  17.  2002 
May  24.  2002 

May  24.  2002 


FR  Vol.  67 
page 


18216 

18209 

20804 

20803 
20802 
20801 

20800 
20794 
20791 

20681 

21617 
31403 

35118 
36611 

36539 


CFR  part(s) 


File  code* 


CMS-0007-W 


CMS-4042-N 


42  CFR  414 


42  CFR  405,  412.  413. 
482.  485.  489. 


42  CFR  Chap.  IV  and  V 


CMS-121S-N 
CMS-4036-N 
CMS-3097-N 

CMS-4047-N 

* 

CM&-2137-N 
CMS-2149-N 

CMS-116*-CN 

CMS-1084-WN 
CMS-1203-P 

CMS-1215-N2 
CMS-2141-PN 

CMS-3088-FC 


Regulation  title 


Health  Insurance  Reform:  Standards  for  Electronic 
Transactions:  Announcement  of  the  Availat)ility  of 
a  Model  Compliance  Plan. 

Medicare  Program;  Solicitation  for  Proposals  for 
Medicare  Prefen«d  Provider  Organization  (PPO) 
Demonstrations  in  the  Medicare+Chotce  Program. 

Centers  for  Medicare  &  Medicaid  Services  (CMS). 
Statement  of  Organization,  Functions,  and  Dele- 
gations of  Authority. 

Medicare  Program;  June  3,  2002.  Meeting  of  the 
Practicing  Physicians  Advisory  Council. 

Medicare  Program:  Meeting  of  ttie  Advisory  Panel 
on  Medicare  Education— May  23.  2002. 

Medicare  Program;  Meeting  of  the  Medical  and  Sur- 
gical Procedures  Panel  of  the  Medicare  Coverage 
Advisory  Committee — June  12,  2002. 

Medicare  Program;  Risk  Adjustment  Training.  June 
3-4,  2002,  Las  Vegas,  NV;  June  6-7.  2002.  St. 
Louis.  MO;  June  10-11,  2002.  Philadeiphta,  PA; 
and  June  13-14,  2002.  Orlando,  FL. 

State  Children's  Health  Insurance  Program  (SCHIP); 
Redistribution  and  Continued  Availability  of  Unex- 
pended SCHIP  Funds  From  the  Appropriaton  for 
FY  1999. 

IMedicakl  Program;  Infrastructure  Grants  Program 
To  Support  the  Design  and  Delivery  of  Long  Term 
Services  and  Supports  That  Permit  Peopte  of  Any 
Age  Who  Have  a  Disability  or  Long  Term  INness 
To  Live  in  the  Community. 

Medkare  Program;  Reviskxis  to  Payment  Polkaes 
and  Five- Year  Review  of  and  Adjustments  to  tf>e 
Relative  Value  Units  Under  the  Phy8k:ian  Fee 
Schedule  for  Calendar  Year  2002;  Cooection. 

Medicare  Program;  Payment  for  Upgraded  Durable 
Me6\ca\  Equipment;  Withdrawal. 

Medkare  Program;  Changes  to  the  Hospital  Inpa- 
tient Prospective  Paynr>ent  Systems  and  Fiscal 
Year  2003  Rates. 

Medkare  Program;  June  3,  2002,  Meeting  of  the 
Practkjing  Physteians  Advisory  Council. 

Medicare  and  Medicaid  Programs;  Applkation  by 
the  American  Osteopathk:  Association  (AOA)  for 
Approval  of  Deeming  Authority  for  AmbulStory 
Surgkal  Centers  (ASCs). 

Offtee  of  Inspector  General-Health  Care;  Medkare 
and  MedkaW  Programs;  Peer  Review  Organiza- 
ttons:  Name  and  Other  Changes-Technkal 
Amendments. 
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Addendum  IV— Regulation  Documents  Published  in  the  Federal  Register— Continued 

j  [April  2002  Through  June  2002] 


Pubtlcation  date 

FR  Vol.  67 
page 

CFR  part(s) 

File  code* 

Regulation  title 

Mav  31   2002 

38128 

38009 
40989 
40988 
42609 
43846 

43762 

43632 

43629 

r         43616 

43613 
43612 

43610 

43555 

CMS-1209-N 

CMS-0047-F 

CMS-2104-F 

CMS-2001-F4 

CMS-2104-F 

CMS-1204-P 

CMS-9880-N 
CMS-4023-FN 

CMS-1198-NC 

CMS-3082-NC 
CMS-2154-PN 

CMS-2155-PN 

CMS-1223-IFC 

Medicare  Program;  Notice  of  Modification  of  Bene- 
ficiary Assessment  Requirements  for  Skilled  Nurs- 
ing Facilities. 

Health   Insurance  Reform:   Standard  Unique  Em- 

May 31,  2002  

45CFR160,  162  

42CFR400,  430,  431, 
434,  435,  438,  440,  447. 

42CFR400,  430,  431, 
434,  435,  438,  440,  447. 

42CFR400,  430,  431, 
434.  435,  438,  440.  447. 

42  CFR  410,  414  

June  14,  2002 

ployer  Identifier. 
Medicaid  Program;  Medicaid  Managed  Care:  New 

Provisions. 
Medicaid  Program;  Medicaid  Managed  Care. 

Medicaid  Program;  Medicaid  Managed  Care:  New 
Provisions. 

Medicare  Program;  Revisions  to  Payment  Policies 
Under  the  Physician  Fee  Schedule  for  Calendar 
Year  2003. 

Medicare  and  Medicaid  Programs;  Quarterly  Listing 
of  Program  Issuances— Fourth  Quarter,  1999 
through  First  Quarter,  2002. 

Centers  for  Medicare  &  Medicaid  Services  (CMS), 
Statement  of  Organization,  Functions,  and  Dele- 
gations of  Authority. 

Medicare  Program;  Medicare+Choice  Organiza- 
tions— Approval  of  the  Accreditation  Association 
for  Ambulatory  Health  Care,  Inc.  (AAAHC)  for 
Medicare+Choice  (M+C)  Deeming  Authority  of 
M-t-C  Organizations  That  Are  Licensed  as  Health 
Maintenance  Organizations  (HMOs)  or  Prefenred 
Provider  Organizations  (PPOs). 

Medicare  Program;  Update  to  the  Prospective  Pay- 
ment System  for  Home  Health  Agencies  for  FY 
2003. 

Medicare  Program;  Revised  Evaluation  Criteria  for 
the  End-Stage  Renal  Disease  (ESRD)  Networks. 

Medicare  and  Medicaid  Programs;  Application  by 
the  Joint  Commission  on  Accreditation  of 
Healthcare  Organizations  for  Continued  Deeming 
Authority  for  Ambulatory  Surgical  Centers. 

Medicare  arid  Medicaid  Programs;  Application  by 
the  Accreditation  Association  for  Ambulatory 
Health  Care,  Inc.  for  Continued  Deeming  Author- 
ity for  Ambulatory  Surgical  Centers. 

Medicare  Program;  Criteria  for  Submitting  Supple- 
mental Practice  Expense  Sun/ey  Data  Under  the 
Physician  Fee  Schedule. 

June  14,  2002  

June  24,  2002 :. 

June  28,  2002  

... 

June  28,  2002 

June  28.  2002  

June  28,  2002  

June  28,  2002  

... 

June  28,  2002  

June  28,  2002 

... 

June  28,  2002f 

- 

June  28,  2002  

42  CFR  414 

*N=General  Notice;  PN=Proposed  Notice;  NC=Notice  with  Comment  Period;  FN=Final  Notice;  P=Notice  of  Proposed  Rulemaking  (NPRM); 
F=Final  Rule;  FC=Final  Rule  with  Comment  Period;  CN=Correction  Notice;  IFC=lnterim  Final  Rule  with  Comment  Period;  GNC=General  Notice 
with  Comment  Period. 


Addendum  V — National  Coverage 
Determinations  (April  2002  Through 
June  2002) 

A  national  coverage  determination 
(NCD)  is  a  determination  by  the 
Secretary  with  respect  to  whether  or  not 
a  particular  item  or  service  is  covered 
nationally  under  Title  XVIII  of  the 
Social  Security  Act,  but  does  not 
include  a  determination  of  what  code,  if 
any,  is  assigned  to  a  particular  item  or 
service  covered  under  this  title  or 
determination  with  respect  to  the 


amount  of  payment  made  for  a 
particular  item  or  service  so  covered. 
We  include  below  all  of  the  NCDs  that 
have  been  effective  since  June  28, 1999, 
the  effective  date  of  Medicare's  new 
coverage  process.  Please  note  that 
because  we  order  the  NCDs  by  effective 
date,  some  of  the  decisions  are  dated 
later  than  June  2002,  the  terminus  for 
most  other  information  listed  in  this 
notice.  The  entries  below  include 
information  concerning  completed 
decisions  as  well  as  sections  on  program 
and  decision  memoranda,  which  also 


annoimce  impending  decisions  or,  in 
some  cases,  explain  why  it  was  not 
appropriate  to  issue  a  NCD.  We  identify 
completed  decisions  by  title,  effective 
date,  and  section  of  the  publication 
where  the  decision  can  be  found.  Also, 
please  note  that  in  some  cases  more 
than  one  NCD  was  made  affecting  a 
single  procedure.  Information  on 
completed  decisions  as  well  as  pending 
decisions  has  also  been  posted  on  the 
CMS  Web  site  at  http://www.hcfa.gov/ 
coverage. 
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NATIONAL  COVERAGE  DECISIONS  FOR  QUARTERLY  NOTICES 
[Coverage  Issues  Manual  CMS  Pub.  6] 


35-100 
40-31  . 

45-30. 
50-36. 
50-57. 
50-58  . 
50-59. 
80-3... 


TItte 


Photodynamic  Therapy - 

Intravenous  Immune  Globulin  (IVIg)  for  the  Treatment  of  Autoimmune  Mucocutaneous  Blis- 
tering Diseases. 

Photosensitive  Drugs  

Positron  Emission  Tomography  (PET)  Scans  

Current  Perceptton  Threshold/Sensory  Nerve  Conductton  ThreshoW  Test 

Single  Photon  Emisston  Tomography 

Percutaneous  Image-Guided  Breast  Biopsy 

Medical  Nutrition  Therapy 


Effective  date 


August  20,  2002. 
October  1,2002. 

August  20.  2002. 
October  1.2002. 
October  1,2002. 
October  1,2002. 
January  1,2003. 
October  1.2002. 


[PR  Doc.  02-24108  Filed  9-26-02;  8:45  am] 
BNJJNO  CODE  4120-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Chiidran  and 
Familias 

Grant  to  Cliiid  Trends 

AGENCY:  Family  and  Youth  Services 
Bureau,  Administration  on  Children, 
Youth  and  Families.  ACF,  DHHS 
action:  Notice  of  award. 

Catalog  of  Federal  Domestic  Assistance: 
#93.550. 

SUMMARY:  Notice  is  hereby  given  that  a 
noncompetive  grant  award  is  being 
made  to  Child  Trends,  Inc.,  to  support 
their  efforts  in  the  development  of 
positive  outcome  measures  for  children 
and  youth. 

This  one  year  project  is  being  funded 
non-competitively  because  it  is 
expected  to  provide  immediate  and 
useful  information  and  guidance  to  this 
Department  and  other  practitioners 
regarding  positive  outcome  measures  for 
early  intervention  programs, 
government  indicator  monitoring  efforts 
and  longitudinal  research  on  healthy 
youth  development.  The  field  of  youth 
services  and  policy  is  in  significant 
need  of  consensus  and  clarity  on  ways 
of  measuring  positive  inputs  and 
outcomes,  including  definitions,  valid 
data  sources,  methodological  issues,  etc. 
This  is  true  particularly  in  areas 
impacting  the  popidation  of  youth  in  at- 
risk  situations  served  by  the  Family  and 
Youth  Services  Bvu^au. 

This  project  will  solicit  and  compile 
expert  input  from  a  variety  of  fields 
which  affect  yoimg  people,  such  as   ' 
services  to  runaway  and  homeless 
youth,  other  social  services,  health, 
labor  force  preparation,  juvenile  justice 
and  the  like.  Through  a  wide-ranging 
call  for  papers,  a  review  of  existing 
constructs,  miUtidisciplinary' 
consiUtations  and  scholarly  analysis,  the 


project  will  build  a  body  of  information 
and  thinking  which  will  then  become 
the  fociis  of  a  national  conference  of 
experts  hosted  by  the  National  Institutes 
of  Health. 

One  purpose  of  the  conference  will  be 
to  build  consensus  on  a  body  of  valid, 
logical,  and  practical  indicators  that 
reflect  assets,  strengths,  and 
constructive  experiences  of  youth,  with 
partioUar  emphasis  on  youth  in  at-risk 
situations  such  as  being  homeless  or  a 
runaway.  An  important  focus  is  to  relate 
these  assets  and  factors  to  healthy 
outcomes  among  youth  as  they  mat\ire 
into  adulthood.  Interdisciplinary 
considerations  are  expected;  for 
example,  an  evaluation  of  knowledge 
regarding  the  impact  of  outcomes  in  one 
field,  such  as  education,  upon  outcomes 
in  another  area,  such  as  health.  Findings 
and  recommendations  of  the  conference 
will  be  disseminated  through  a  variety 
of  means. 

The  project  builds  upon  Child  Trends' 
depth  of  expertise  and  experience, 
including  notable  accomplishments  in 
the  field  of  analyzing  and  evaluating 
policy  effects  upon  children  and  youth, 
particularly  those  in  at  risk  situations. 
During  the  1990*s,  Child  Trends  played 
a  key  role  in  a  major  study  sponsored 
by  the  Department  of  Health  and  Human 
Services  on  the  effects  of  mandatory 
welfare-to-work  programs  on  children, 
youth  and  families  placed  at  risk  during 
the  transition  from  AFDC  to  TANF.  It 
shoidd  be  noted  that  many  runaway  and 
homeless  youth  and  those  at  risk  for 
running  away,  come  from  economically 
stressed  families  and  settings. 

Child  Trends'  widely-recognized 
reputation,  extensive  efforts  and 
longstanding  leadership  in  the  area  of 
child  and  youth  well-being  indicator 
development  will  generate  significant 
expert  attention  and  ensure 
participation  in  the  culminating 
conference  in  Spring  2003.  The  grantee 
will  be  awarded  $100,000  for  use  during 
the  project  period,  beginning  September 
30,  2002  and  ending  September  29, 
2003. 


Authority:  This  award  will  be  made 
pursuant  to  42  U.S.C.  5714-23(a)  (section  343 
(a)  of  the  Runaway  and  Homeless  Youth  Act 
of  1999,  as  amended  by  Pub.  L.  106-71), 
CFDA#93.550. 

FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  Yatsko,  Administration  on 
Children,  Youth  and  Families,  Family 
and  Youth  Services  Biu^au,  330  C  Street 
SW,  Room  2326,  Washington,  DC  20204, 
Phone:  202.690.7843. 

Dated:  September  23,  2002. 
Joan  E.  Ohl, 

Commissioner,  Administration  on  Children, 
Youth  and  Families. 

|FR  Doc.  02-24660  Filed  9-26-02;  8:45  am] 
■HXINO  CODE  41M-01-4I 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERViCES 

Administration  for  Chiidran  and 
Familiaa 

Noticaa  of  Award  of  Non-Compatttlva 
Grant 

AGENCY:  Administration  on  Children, 

Youth  and  Families  (ACYF).  ACF. 

DHHS. 

ACTION:  Notice;  opportimity  to 

comment. 


SUMMARY:  Notice  is  hereby  given  that 
ACYF  is  considering  awarding 
discretionary  research  grant  funds 
without  competition  to  Cornell 
University,  Office  of  Sponsored 
Programs,  115  Day  Hall,  Ithaca,  New 
York  14853,  for  up  to  $254,332  of  Child 
Clare  and  Development  Block  Grant 
funds  in  FY  2002.  Pending  the 
availability  of  Federal  funds,  and  the 
continuing  non-Federal  support  of  the 
project  from  other  sources,  ACYF  will 
award  up  to  $254,526  of  Child  Care  and 
Development  Block  Grant  funds  in  FY 
2003  and  up  to  $245,543  in  FY  2004. 
The  project  period  will  begiaon 
September  30,  2002,  and  end  on 
September  29.  2005.  This  award  will 
provide  Federal  support  for  research  to 
develop  econometric  models  of  the 
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child  care  industry  and  new  strategies 
for  finance  and  administration. 

The  proposed  research  project 
addresses  many  questions  of  relevance 
to  the  child  care  field,  to  ACF,  and  to 
the  Child  Care  Bureau  in  particular.  The 
project  will  fill  a  gap  in  the  information 
currently  available  about  child  care  as 
an  economic  sector  in  the  U.S.  economy 
and  help  build  a  new  policy  framework 
from  the  perspective  of  economic 
development.  The  project  is  comprised 
of  three  interrelated  components: 

•  In  the  first  component,  researchers 
will  explore  how  input/output  modeling 
can  be  adapted  to  model  the  economic 
development  impacts  of  the  child  care 
industry  in  different  States  and 
localities  ranging  from  urban  to  rural  in 
character.  Challenges  in  estimating 
employment  and  productivity  of  the 
child  care  industiy  with  its  diverse  mix 
of  public,  private  and  non-profit 
providers  will  be  addressed,  as  will 
questions  of  how  to  value  the  economic 
role  played  by  child  care  in  enabling 
parents  to  work.  This  component  will 
contribute  to  a  better  theoretical  and 
empirical  understanding  of  how  child 
care  contributes  to  the  broader 
economy. 

•  The  second  component  will  focus 
on  dissemination.  Researchers  will 
develop  and  test  a  web-based 
methodology  that  can  be  used  by  States 
and  localities  to  measure  the  economic 
impact  of  the  child  care  industry  in 
their  region.  This  tool  will  enable  users 
to  collectively  build  a  national  database 
(using  state  and  local  data)  and  begin  to 
shape  a  picture  of  the  early  care  and 
education  industry  as  a  whole. 

•  The  third  component  of  this  project 
will  be  to  monitor  how  states  and  cities 
use  an  economic  development  frame  to 
craft  new  approaches  to  child  care 
finance  and  administration. 
Investigators  will  track  how  state  and 
local  coalitions  engage  non-traditional 
partners  (such  as  business  leaders, 
economists,  community  developers,  and 
bankers)  in  building  new  strategic 
alliances  aimed  at  strengthening 
investments  in  child  care. 

The  study  has  a  strong  research 
design  and  methodology,  builds  on  a 
solid  understanding  of  the  current  state 
of  research  in  the  child  care  field,  and 
is  led  by  an  exceptionally  experienced 
team  of  investigators.  The  data  collected 
through  this  study  will  provide 
information  urgently  needed  by 
policymakers  in  early  education  and 
welfare  reform. 

The  study  answers  a  call  for  needed 
research  on  economic  models  of  child 
care  expressed  by  researchers  and 
policymakers  in  the  most  recent  meeting 
of  the  Child  Care  Policy  Research 


Consortiimi  held  in  Washington,  DC,  on 
April  17-19.  2002,  and  the  Annual 
Meeting  of  State  Child  Care 
Administrators  held  in  Washington,  DC, 
on  July  31-August  2,  2002. 

Cornell  University  and  its  sub- 
contractor Stoney  Associates  are  in  a 
unique  position  to  carry  out  this  work 
with  highly  qualified  personnel, 
university  facilities  and  in-kind 
resoiut;es.  Together,  they  have  laid  the 
foundation  for  this  project  through 
previous  economic  impact  research, 
outreach  and  participatory  research,  and 
evaluation  and  policy  analysis. 

•  Cornell  has  started  the  collaborative 
planning  and  groundwork  for  the  study 
through  the  Department  of  City  and 
Regional  Planning,  the  Department  of 
Applied  Economics,  the  Institute  for 
Social  and  Economic  Research  (which 
provides  access  to  social  science  data), 
and  the  Community  and  Rural 
Development  Institute  (which  works 
with  local  and  state  policy  makers  on 
community  development,  outreach,  and 
research). 

•  Stoney  Associates  is  a  nationally 
recognized  consulting  firm  and  leader  in 
the  area  of  early  education  and  child 
care  finance.  Stoney  Associates  has 
excellent  connections  with  State  and 
local  child  care  administrators,  and  is  a 
founding  partner  in  the  Alliance  for 
Early  Childhood  Finance,  a  national 
organization  focused  on  developing  new 
strategies  for  financing  of  child  care  in 
America. 

Therefore,  while  the  project  will 
provide  a  substantial  benefit  in  the  child 
care  field,  ACF,  and  the  Child  Care 
Bureau  in  particular,  the  amoimt  of  ACF 
funding  needed  is  minimal  due  to  the 
work  already  completed  or  imderway 
through  other  funding  sources. 

The  Agency  is  providing  members  of 
the  public,  including  qualified 
organizations  that  woiild  be  interested 
in  competing  for  the  funding,  if  a 
competition  were  held,  an  opportunity 
to  comment  on  the  planned  action. 

Statutory  Authority:  This  award  will  be 
made  pursuant  to  the  Child  Care  and 
Development  Block  Grant  Act  of  1990  as 
amended  (CCDBG  Act):  section  418  of  the 
Social  Security  Act;  Consolidated 
Appropriations  Act,  2001  (Pub.  L.  10&-554). 
The  Catalog  of  Federal  Domestic  Assistance 
is  93.647. 

DATES:  In  order  to  be  considered, 
comments  on  this  planned  action  mtist 
be  received  on  or  before  October  7, 
2002. 

ADDRESSES:  Interested  parties,  including 
qualified  organizations  that  wotild  be 
interested  in  competing  for  the  funding, 
if  a  competition  were  held,  should  write 
to:  Karen  Tvedt,  Child  Care  Bureau, 


Administration  on  Children,  Youth  and 
Families  (ACYF),  Administration  for 
Children  and  Families  (ACF), 
Department  of  Health  and  Human 
Services,  330  C  Street,  SW.,  Room  2046, 
Washington,  E)C  20447;  e-mail  address: 
ktvedt@acf.hhs.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Tvedt,  Child  Care  Bureau,  at  (202) 
401-5130. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  93.647,  Child  Care  Research 
Discretionary  Grants) 

Dated:  September  23,  2002. 
loan  E.  OhI, 

Commissioner,  Administration  on  Children. 
Youth  and  Families. 
[FR  Doc.  02-24658  Filed  9-26-02;  8:45  am] 

nUING  CODE  4184-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Ctiiidren  and 
Families 

[ACF/ACYF/CB-2002-03] 

Grants  to  the  National  Indian  Child 
Welfare  Association  and  the  National 
Association  of  Counsel  for  Children 

AGENCY:  Administration  on  Children, 

Youth  and  Families  (ACYF),  ACF, 

DHHS. 

ACTION:  Notice  of  awards. 

summary:  Notice  is  hereby  given  that 
ACYF  will  award  grant  funds  without 
competition  to  the  National  Indian 
Child  Welfare  Association  (NICWA)  and 
the  National  Association  of  Coimsel  for 
Children  (NACC).  These  grants  are  being 
awarded  to  unsolicited  proposals  that 
conform  to  the  applicable  program 
objectives,  are  within  the  legislative 
authorities,  and  propose  activities  that 
may  be  lawfully  supported  through 
grant  mechanisms.  Both  applications  are 
of  outstanding  and  unique  merit.  Each 
activity  presents  an  opporttmity  to 
produce  meaningful,  sustainable,  and 
useful  results  in  an  area  of  significant 
interest  to  ACF. 

The  NICWA  project  will  support  a 
three  year  pilot  project  to  collect  data 
analogous  to  that  collected  by  the 
National  Child  Abuse  and  Neglect  Data 
System  (NCANDS)  in  three  Native 
Ajnerican  areas.  Currently,  there  is  no 
reliable  information  on  the  extent  and 
nature  of  child  abuse  and  neglect  (CAN) 
in  American  Indian/ Alaska  Native 
Communities.  Most  American  Indian 
tribes  and  Alaska  Native  corporations  or 
villages,  as  sovereign  nations,  provide 
their  own  child  protection  services,  and 
data  fix)m  them  are  not  part  of  any 
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national  CAN  data  collection.  NICWA 
proposes  a  demonstration  pilot  project 
to  design  and  test  a  data  collection 
system  with  six  American  Indian  tribes 
and/or  Alaska  Native  corporations  and/ 
or  villages  with  effective  recordkeeping 
systems.  These  entities  will  report  CAN 
events  to  NICWANet.  an  interactive  and 
accessible  web-based  network 
developed  by  NICWA  (through  a 
Technology  Opportunities  Program 
grant).  NICWA  will  work  vrith  the 
National  Child  Abuse  and  Neglect  Data 
System  (NCANDS)  contractor  support 
team  to  assure  that  the  data  collected  by 
NICWANet  is  compatible  and  could  be 
submitted  to  NCANDS  by  the  collecting 
entity. 

NICWA  also  proposes  to  involve  other 
stakeholders,  such  as  the  Bureau  of 
Indian  Affairs  (BIA  and  the  Indian 
Health  Service  (IHS),  throughout  the 
project  to  promote  maximum  utilization 
of  the  data.  The  goal  of  the  pilot 
demonstration  is  to  develop  a  model  of 
a  national  tribal  CAN  reporting  system. 
Participating  tribes  will  receive 
stipends,  hardware,  software  and 
technical  assistance  to  develop 
competence  and  capacity  for  sustaining 
the  data  collection  activity. 

The  NACC  project  will  develop  a  pilot 
a  certification  program  for  attorneys 
who  represent  public  child  welfare 
clients  or  represent  children  in  family  or 
dependency  cotirts.  The  NACC  and  the 
University  of  Michigan  Law  School 
proposed  creating  a  national 
certification  program  for  child  welfare 
(CW)  lawyers.  Children  in  the  CW 
system  need  competent  representation 
for  legal  process  to  function  smoothly 
and  ensure  their  safety  and  permanence. 
Data  show  that  children  often  are  not 
well  served  in  cotut,  due  in  part  to  the 
lack  of  knowledgeable  and  well-trained 
attorneys  with  expertise  in  representing 
the  child,  the  parent  and  the  child 
welfare  agency;  and  anecdotally,  belief 
in  the  need  for  improved  legal  practice 
for  children  is  widespread.  To  correct 
this  problem,  NACC  proposed  a  system 
that  measures  competence  and  then 
certifies  competent  representatives  to 
the  courts  and  other  potential 
employers.  Child  welfare  law  has 
become  increasingly  complex  and 
specialized,  as  Federal  legislation,  such 
as  the  Adoption  and  Safe  Families  Act 
of  1997  and  State  laws  have  made  child 
protection  and  foster  care  cases  even 
more  legally  complicated.  Lawyers,  to 
be  good  advocates  for  children  and 
effective  in  the  courtroom,  must 
understand  the  social  and  psychological 
implications  of  a  case  and  what  those 
mean  developmentally  for  the  child. 

The  American  Bar  Association  (ABA) 
and  the  State  Jtutice  Institute  (SJI)  have 


recommended  certification  as  a  means 
of  improving  the  quality  of  legal 
services  for  children.  Certification  vrill 
establish  standards  of  professional 
competence  (be  competency  based), 
provide  a  measure  of  effectiveness  of 
lawyer  training  programs  and  improve 
the  quaUty  and  efficiency  of  CW  court 
cases  throtigh  a  process  that  is  non- 
governmental, professionally  driven  and 
supported,  and  creates  incentives  for 
excellence.  NACC  has  prepared  its 
application  to  the  ABA  Standing 
Committee  on  Specialization  to  approve 
the  certification  program,  as  the  ABA 
has  approved  certification  programs  in 
other  specialties  such  as  Bankruptcy, 
Trial  Practice,  Estate  Planning,  and 
Elder  Law.  This  specialty  would  be 
"Juvenile  Uw— Child  Welfare." 

NACC  proposes  to  identify  and  define 
lawyer  competencies  [i.e.,  knowledge 
and  skills),  present  the  competencies  in 
a  manual,  guide  the  development  of 
training  programs,  and  pilot  a  certifying 
examination.  Evaluation  and  revision 
will  be  an  integral  part  of  the  iterative 
process.  NACC  has  submitted 
documentation  of  support  for  the 
American  Academy  of  Adoption 
Attorneys,  the  ABA  Center  on  Children 
and  the  Law,  the  SB  A  Standing 
Committee  on  Specialization,  the 
National  Coimcil  of  Juvenile  and  Family 
Court  Judges,  and  the  National  Institute 
of  Trial  Advocacy.  Colorado.  Michigan 
and  New  Mexico  have  offered  to  serve 
as  pilot  certification  states.  The  program 
has  every  likelihood  of  being  self- 
sustaining  following  development. 

The  project  periods  for  both  awards 
will  be  for  36  months,  beginning 
September  30,  2002  and  ending 
September  29,  2005.  Each  grantee  will 
be  awarded  $200,000  for  use  during  the 
first  twelve  months  of  the  project 
period.  The  grantees  may  in  the  second 
and  third  years  of  the  project  periods  be 
awarded  additional  noncompetitive 
continuation  funding  of  up  to  $200,000 
per  year,  each  year,  depending  on  the 
availability  of  funds,  satisfactory 
performance  by  the  grantee,  and  a 
determination  that  such  continued 
funding  would  be  in  the  best  interest  of 
the  goverrunent. 

Authority:  These  awards  will  be  made 
pursuant  to  the  Child  Abuse  Prevention  and 
TreaUnent  Act,  42  U.S.C.  5106  (CFDA  93.670) 
and  the  Promoting  Safe  and  Stable  Families 
program:  Section  430  of  title  IV-B,  Subpart 
2,  of  the  Social  Security  Act,  as  amended.  42 
U.S.C.  629  (CFDA  93.556). 
FOR  FURTHER  INFORMATION  CONTACT: 
Sally  Flanzer,  Children's  Bureau, 
Administration  on  Children,  Youth  and 
Families,  330  C  Street,  SW.,  Room  2429. 
Washington.  DC  20447;  Telephone: 
(202) 205-8914. 


Dated:  September  23.  2002. 
Joui  E.  OhI, 

Commissioner,  Administration  on  Children, 
Youth  and  Families. 
[FR  Doc.  02-24657  Filed  9-26-02;  8:45  am] 

MUJNO  COM  4ia4-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  ChlMrsn  and 
Families 

Notice  of  Award  of  Non-Competitive 
Grant 

agency:  Administration  on  Children. 

Youth  and  Families  (ACYF).  ACF. 

DHHS. 

ACTION:  Notice,  opporttmity  to 

comment. 

summary:  Notice  is  hereby  given  that 
ACYF  is  considering  awarding 
discretionary  research  grant  funds 
without  competition  to  the  University  of 
Washington,  Evans  School  of  Pubhc 
A&urs,  Human  Services  Policy  Centet, 
for  up  to  $216,227  of  Child  Care  and 
Development  Block  Grants  funds  in  FY 
2002.  The  project  period  would  begin 
on  September  30,  2002,  and  end  on 
September  29.  203.  This  award  will  be 
made  to  the  University  of  Washington  to 
provide  Federal  support  for  a  research 
project  that  will  generate  State-level 
estimates  of  the  child  care  workforce. 

The  proposed  research  project 
addresses  many  questions  of  relevance 
to  the  child  care  field,  to  ACF,  and  to 
the  Child  Care  Btireau.  The  project  will 
provide  the  methodology  and  tools  to 
measure  the  distribution  and 
characteristics  of  the  child  care 
workforce,  thereby  contributing  crucial 
information  to  public  policy  discussions 
and  ultimately  to  improvement  of' 
services,  leading  to  better  outcomes  for 
children  and  families.  Child  care 
workforce  estimates  are  critical  for 
determining  the  need  for  additional 
workers  based  on  current  demands  as 
well  as  States'  projections  in  terms  of 
economic  development,  welfare  reform, 
the  education  and  training  of  child  care 
providers,  and  alternative  approaches  to 
child  care  finance.  TTie  project  is  highly 
relevant  to  efforts  by  ACF,  the  Child 
Care  Bureau  and  States  to  improve  the 
quality  of  early  learning  opportunities 
in  child  care  environments. 

The  project  builds  on  a  new 
workforce  estimation  model  developed 
by  the  University  of  Washington's 
Human  Services  Policy  Center  in 
collaboration  with  the  Center  for  the 
Child  Care  Work  Force.  This  important 
and  innovative  work  has  generated 
extensive  interest  in  the  child  care 
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policy  research  filed.  In  this  new  study, 
the  investigators  will  apply  and  validate 
their  model  of  the  child  care  workforce 
by  applying  the  methodology  to  selected 
States.  Once  the  efficacy  of  the  model 
has  been  validated,  it  can  be  used  to 
produce  workforce  estimates  for  each  of 
the  50  States  and  potentially,  for  sub- 
state  regions. 

The  methodology  will  also  provide  an 
inexpensive  way  for  States  to 
continually  update  estimates  of  their 
child  care  workforce.  State-estimates  are 
important  for  several  reasons.  Major 
decisions  concerning  child  care 
financing  and  quality-improvemenfare 
made  by  States;  knowing  the  size  of  the 
current  workforce  will  assist  Stats  in 
planing  such  initiatives.  State-level 
workforce  estimates  can  also  be  useful 
in  validating  national  demand-based 
workforce,  inconsistencies  in  type  and 
availability  of  data  preclude  aggregating 
their  estimates  into  national  profiles. 
More  uniformity  and  validity  of  State 
data  will  allow  for  aggregation  across 
States  to  provide  a  better  national 
picture  of  the  U.S.  child  care  workforce 
than  is  currently  available,  such 
estimates  are  needed  to  describe 
national  trends,  identify  emerging 
needs,  and  guide  future  policy 
formulations. 

Commimities.  using  the  tools 
developed  through  this  project,  will  also 
be  able  to  measure  their  own  child  are 
workforce  characteristics,  articulate  the 
needs  of  their  communities,  and 
identify  alternative  policy  and 
programmatic  responses.  Groups  of 
communities  with  similar 
characteristics  (such  as  rural  areas  or 
inner  cities)  will  be  able  to  ascertain 
workforce  characteristics  and  needs  tHat 
may  be  unique  to  these  types  of  settings. 

The  University  of  Washington  is  in  a 
unique  position  to  carry  out  this  work 
with  highly  qualified  personnel, 
university  facilities  and  in-kind 
resources.  The  Himian  Services  Policy 
Center  in  the  Evans  School  of  Public 
Affairs  is  the  original  developer  of  this 
model  and  has  completed  the 
groundwork  and  planning  for  this  next 
phase  of  validation  and  dissemination 
of  the  model  to  States  and  communities 
for  their  own  use.  The  school  has  good 
capability  for  carrying  out  the  work  to 
a  high  degree  of  quality,  for  analyzing 
national  and  state>level  trends,  and  for 
disseminating  the  model  to  the  field. 

The  study  has  a  strong  research 
design  and  methodology,  builds  on  a 
solid  understanding  of  the  current  state 
of  research  in  the  child  care  field,  and 
is  lead  by  an  exceptionally  experienced 
team  of  investigators.  The  data  collected 
through  this  study  will  provide 
information  urgently  needed  by 


policymakers  as  we  enter  the  next  phase 
of  early  education  and  welfare  reform. 

The  study  answers  a  call  for  needed 
research  on  economic  models  of  child' 
care  expressed  by  researchers  and 
policymakers  in  the  most  recent  meeting 
of  the  Child  Care  Policy  Research 
Consortium  held  in  Washington,  DC,  on 
April  17-19,  2002,  and  the  Annual 
Meeting  of  State  Child  Care 
Administrators  held  in  Washington,  DC 
on  July  31-August  2,  2002. 

The  Agency  is  providing  members  of 
the  public,  including  qualified 
organizations  that  would  be  interested 
in  competing  for  the  funding,  if  a 
competition  were  held,  and  opportunity 
to  comment  on  the  planned  action. 

Statutory  Authority:  This  award  will  be 
made  pursuant  to  the  Child  Care  and 
Development  Block  Grant  Act  of  1990  as 
amended  (CCDBG  Act);  section  418  of  the 
Social  Security  Act;  Consolidated 
Appropriations  Act,  2001  (Pub.  L.  106-554). 
The  Catalog  of  Federal  Domestic  Assistance 
is  93.647. 

DATES:  In  order  to  be  considered, 
comments  on  this  planned  action  must 
be  received  on  or  before  October  7, 
2002. 

ADDRESSES:  Interested  parties,  including 
qualified  organizations  that  would  be 
interested  in  competing  for  the  funding, 
if  a  competition  were  held,  should  write 
to:  Karen  Tvedt,  Child  Care  Bureau. 
Administration  on  Children,  Youth  and 
Families  (ACYF),  Administration  for 
Children  and  Families  (ACF), 
Department  of  Health  and  Hiunan 
Services,  330  C  Street  SW.,  Room  2046, 
Washington,  DC  20447;  e-mail  address: 
ktvedt@act.hhs.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Tvedt.  Child  Care  Bureau,  at  (202) 
401-5130. 

Catalog  of  Federal  Domestic  Assistance 
Program  Number  93.647,  Child  Care  Research 
Discretionary  Grants. 

Dated:  September  23.  2002. 
Joan  E.  Ohl, 

Commissioner.  Administration  on  Children, 

Youth  and  Families. 

[FR  Doc.  02-24659  Filed  9-26-02;  8:45  am] 

BILLING  CODE  41S4-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Biological  Response  Modifiers 
Advisory  Committee;  Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTKM:  Notice. 


This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  At  least  one  portion  of  the 
meeting  will  be  closed  to  the  public. 

Name  of  Committee:  Biological 
Response  Modifiers  Advisory 
Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  by  teleconference  on  October  10, 
2002,  5:30  p.m.  to  approximately  7:30 
p.m. 

Location:  National  Institutes  of 
Health,  Bldg.  29B,  conference  room  C, 
29  Lincoln  Dr.,  Bethesda,  MD.  This 
meeting  will  be  held  by  a  telephone 
conference  call.  Members  of  the  public 
attending  the  meeting  may  participate 
during  the  open  session  of  the  meeting. 

Contact  Person:  Gail  Dapolito  or 
Rosanna  L.  Harvey,  Center  for  Biologies 
Evaluation  and  Research  (HFM-71), 
Food  and  Drug  Administration,  1401 
Rockville  Pike,  Rockville,  MD  20852, 
301-827-0314.  or  FDA  Advisory 
Committee  Information  Line,  1-800- 
741-8138  (301-443-0572  in  the 
Washington,  DC  area),  code  12389. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 

Agenda:  On  October  10,  2002,  the 
committee  will  receive  an  update  on 
individual  research  programs  in  the 
Division  of  Cell  and  Gene  Therapies  and 
the  Division  of  Therapeutic  Proteins. 

Procedure:  On  October  10,  2002,  from 
5:30  p.m.  to  approximately  7  p.m.,  the 
meeting  is  open  to  the  public.  Interested 
persons  may  present  data,  information, 
or  views,  oraUy  or  in  writing,  on  issues 
pending  before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  October  3,  2002.  Oral 
presentations  irom  the  public  will  be 
scheduled  between  approximately  6 
p.m.  and  7  p.m.  Time  allotted  for  each 
presentation  may  be  limited.  Those 
desiring  to  make  fbrmal  oral 
presentations  should  notify  the  contact 
person  before  October  3,  2002,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Closed  Committee  Deliberations:  On 
October  10,  2002,  from  approximately  7 
p.m.  to  7:30  p.m.,  the  meeting  will  be 
closed  to  permit  discussion  where 
disclosure  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy  (5  U.S.C.  552b(c)(6)).  The 
committee  will  discuss  reports  of  a 
review  of  individual  research  programs 
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in  the  Center  for  Biologies  Evaluation 
and  Research. 

Persons  attending  FDA's  advisory 
conunittee  meetings  are  advised  that  the 
agency  is  not  responsible  for  providing 
access  to  electrical  outlets. 

FDA  welcomes  the  attendance  of  the 
public  at  its  advisory  committee 
meetings  and  will  make  every  effort  to 
accommodate  persons  with  physical 
disabilities  or  special  needs.  If  you 
require  special  accommodations  due  to 
a  disability,  please  contact  Gail  Dapolito 
at  least  7  days  in  advance  of  the 
meeting. 

FDA  regrets  that  it  was  imable  to 
publish  this  notice  15  days  prior  to  the 
October  10,  2002,  Biological  Response 
Modifiers  Advisory  Committee  meeting. 
Because  the  agency  believes  there  is 
some  urgency  to  bring  these  issues  to 
public  discussion  and  qualified 
members  of  the  Biological  Response 
Modifiers  Advisory  Committee  were 
available  at  this  time,  the  Conunissioner 
of  Food  and  Drugs  concluded  that  it  was 
in  the  public  interest  to  hold  this 
meeting  even  if  there  was  not  sufficient 
time  for  the  customary  15-day  public 
notice. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  September  20,  2002. 
Linda  Arey  Skladany, 
Senior  Associate  Commissioner  for  External 
Relations. 

(FR  Doc.  02-24605  Filed  9-26-02;  8:45  am] 
BHJJNQ  COM  4ia0-01-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  InsttttitM  Of  Hsatth 

National  Instltuta  of  Child  Haaitti  and 
Human  Daveiopmant;  Notioa  of  Cloaad 
Masting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Cpmmittee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c){4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 


Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development 
Special  Emphasis  Panel.  Urine  Sediment 
DNA:  Reproductive  Status  and  Health  Index. 

Date:  November  15.  2002. 

Time:  1  pm  to  3  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6100  Executive  Blvd.  Room  5B01, 
Bethesda,  MD  20892.  (Telephone  Conference 
Call). 

Contact  Person:  Jon  M.  Ranhand,  PhD, 
Scientist  Review  Administrator,  Division  of 
Scientific  Review,  National  Institute  of  Child 
Health  and  Human  Development,  NIH,  6100 
Executive  Blvd.,  Room  5E03,  Bethesda,  MD 
20892.  (301)  435-6884. 

(Catalogue  of  Federal  Domestic  Assistance  . 
Program  Nos.  93.209,  Contraception  and 
Infertility  Loan  Repayment  Program;  93.864. 
Population  Research;  93.865.  Research  for 
Mothers  and  Children;  93.929.  Center  for 
Medical  Rehabilitation  Research,  National 
InsUtutes  of  Health.  HHS) 

Dated:  September  20,  2002. 
La  Verne  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-24547  Filed  9-26-02;  8:45  am) 
■LUNQ  COOC  414»-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Instltutas  of  Health 

National  Instltuta  of  Ganarai  Medical 
Sciancas;  Notica  of  Cloaad  Maoting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
General  Medical  Sciences  Initial  Review 
Group  Biomedical  Research  and  Research 
Training  Review  Subcommittee  B. 

Date:  November  12-13,  2002. 

Time:  8  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  5520  Wisconsin 
Avenue.  Chevy  Chase,  MD  20815. 

Contact  Person:  Arthur  L.  Zachary.  PhD. 
Scientific  Review  Administrator,  Office  of 
Science  Review.  National  Institute  of  General 
Medical  Sciences.  National  Institutes  of 


Health.  Natcher  Building.  Room  3AN-18. 
Bethesda.  MD  20892.  (301)  594-2886. 
zacharya®nigms.nih  .gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.375.  Minority  Biomedical 
Research  Support;  93.821.  Cell  Biology  and 
Biophysics  Research:  93.859.  Pharmacology, 
Physiology,  and  Biological  Chemistry  ' 

Research;  93.862.  Genetics  and 
Developmental  Biology  Research;  93.88, 
Minority  Access  to  Research  Careers;  93.96, 
Special  Minority  Initiatives,  National 
Institutes  of  Health.  HHS) 

Dated:  September  20.  2002. 
La  Verne  Y.  Stringfield, 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-24548  Filed  9-26-02;  8:45  am) 
BILUNO  COOC  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Instltutas  of  Health 

National  InatHuta  of  Child  Health  and 
Human  Davaiopmant;  Notioa  of  Cloaad 
Masting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development 
Special  Emphasis  Panel,  Improved  Cell 
Counting  Using  the  Optical  Disector. 

Date:  October  29.  2002. 

Time:  11  am  to  12:30  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6100  Executive  Blvd.  Room  5B01, 
Bethesda.  MD  20892.  (Telephone  Conference 
Call). 

Contact  Person:  Rita  Anand.  PhD, 
Scientific  Review  Administrator,  Division  of 
Scientific  Review,  National  Institute  of  Child 
Health  and  Human  Development,  NIH,  9000 
Rockville  Pike.  MSC  7510,  6100  Building, 
Room  5E01,  Bethesda,  MD  20892.  (301)  496- 
1487.  anandr@maii.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.209,  Contraception  and 
Infertility  Loan  Repayment  Program;  93.864, 
Population  Research;  93.865,  Research  for 
Mothers  and  Children;  93.929.  Center  for 
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Medical  Rehabilitation  Research.  National 
Institutes  of  Health,  HHS) 

Dated:  September  20,  2002. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-24549  Filed  »-26-02:  8:45  am] 
BHXmO  CODE  414(M>1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Environmental 
Health  Sciences;  Notice  of  Closed 
Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby'given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordaiKe  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Environmental  Health  Sciences  Special 
Emphasis  Panel,  Review  of  Mentored  Patient- 
Oriented  Research  Career  Development 
Awards  (K23s). 

Date:  November  15,  2002. 

Time:  2  pm  to  3  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIEHS.  79  T.VV.  Alexander  Drive, 
Building  4401.  Conference  Room  122. 
Research  Triangle  Park.  NC  27709. 
(Telephone  Conference  Call). 

Contact  Person:  Linda  K  Bass,  PhD, 
Scientific  Review  Administrator.  ScientiTic 
Review  Branch.  Office  of  Program 
Operations.  Division  of  Extramural  Research 
and  Training,  Nat.  Institute  of  Environmental 
Health  Sciences.  P.O.  Box  12233.  MD  EC-30. 
Research  Triangle  Park.  NC  27709.  (919)  541- 
1307. 

Same  of  Committee:  National  Institute  of 
Environmental  Health  Sciences  Special 
Emphasis  Panel,  Centers  for  Population 
Health  and  Health  Disparities. 

Date:  November  1 7-20,  2002. 

Time:  7:30  pm  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Radisson  Governors  Inn,  1—40  & 
Davis  Dr.,  Exit  280,  Research  Triangle  Park. 
NC  27709. 

Contact  Person:  Sally  Eckert-Tilotta.  PhD, 
National  Inst,  of  Environmental  Health 
Sciences,  Office  of  Program  Operations, 


Scientific  Review  Branch,  P.O.  Box  12233, 
MD  EC-30,  Research  Triangle  Park.  NC 
27709.  919/541-1446. 
eckertt1@niehs.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.113,  Biological  Response  to 
Environmental  Health  Hazards;  93.114 
Applied  toxicological  Research  and  Testing; 
93.115,  Biometry  and  Risk  Estimation — 
Health  Risks  from  Environmental  Exposures; 
93.142,  NIEHS  Hazardous  Waste  Worker 
Health  and  Safety  Training;  93.143,  NIEHS 
Superfund  Hazardous  Substances — Basic 
Research  and  Education:  93.894,  Resources 
and  Manpower  Development  in  the 
Environmental  Health  Sciences.  National 
Institutes  of  Health,  HHS) 

Dated:  September  20,  2002. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-24550  Filed  9-26-02;  8:45  am] 
BH.UNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Drug  Abuse; 
Amended  Notice  of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  National  Institute  on 
Drug  Abuse  Special  Emphasis  Pailel, 
September  24,  2002,  10  a.m.  to 
September  24,  2002. 12  p.m., 
Neuroscience  Center.  National  Institutes 
of  Health.  6001  Executive  Blvd.. 
Rockville.  MD  20852  which  was 
published  in  the  Federal  Register  on 
August  27.  2002,  Vol.  67.  Number  166. 

The  date,  time  and  location  of  the 
meeting  has  been  changed  to  October  4. 
2002.  from  9  a.m.  to  5  p.m.  at  the 
DoubleTree  Hotel.  1750  Rockville  Pike, 
Rockville.  MD  20852.  The  meeting  is 
closed  to  the  puhjic. 

Dated:  September  20.  2002. 
LaVeme  Y.  Stringfield; 
Director.  Office  of  Federal  Advisory- 
Committee  Policy. 

(FR  Doc.  02-24551  Filed  9-26-02;  8:45  am] 
BILLING  C006  414IM)1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Drug  Abuse; 
Notice  of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 


The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel. 
Treatment  Research. 

Date:  October  8,  2002. 

Time:  1  pm  to  4  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Radisson  Barcelo  Hotel,  2121  P  St.. 
NW.  Washington,  DC  20037. 

Contact  Person:  Mark  R.  Green,  PhD,  Chief, 
CEASRB,  Office  of  Extramural  Affairs, 
National  Institute  on  Drug  Abuse,  National 
Institutes  of  Health.  DHHS,  Room  3158,  MSC 
9547,  6001  Executive  Boulevard,  Bethesda, 
MD  20892-9547.  (301)  435-1431. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel. 
Training  and  Career  Development. 

Date:  November  14,  2002. 

Time:  1  pm  to  4  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Arlington  Hyatt,  1325  Wilson 
Boulevard,  Arlington,  VA  22209. 

Contact  Person:  Khursheed  Asghar,  PhD, 
Chief.  Basic  Sciences  Review  Branch.  Office 
of  Extramural  Affairs,  National  Institute  on 
Drug  Abuse,  National  Institutes  of  Health, 
DHHS,  Room  3158.  MSC  9547,  6001 
Executive  Boulevard,  Bethesda,  MD  20892- 
9547.  (301)  443-2620. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.277.  Drug  Abuse  Scientist 
Development  Award  for  Clinicians,  Scientist 
Development  Awards,  and  Research  Scientist 
Awards;  93.278,  Drug  Abuse  National 
Research  Service  Awards  for  Research 
Training;  93.279,  Drug  Abuse  Research 
Programs.  National  Institutes  of  Health.  HHS) 

Dated:  September  20.  2002. 
LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-24552  Filed  »-26-02:  8:45  am] 
BILLING  COOE  4140-01-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Haalth 

National  Institute  of  Nursing  Rasaarch; 
Notlca  of  Cloaad  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy.         -^ 

Name  of  Committee:  National  Institute  of 
Nursing  Research  Special  Emphasis  Panel, 
National  Research  Service  Award 
Institutional  Training  Grants. 

Date:  October  21.  2002. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Marriott  Suites,  6711 
Democracy  Blvd..  Bethesda.  MD  20817. 

Contact  Person:  John  E.  Richters.  PhD. 
Scientific  Review  Administrator.  Office  of 
Review,  Division  of  Extramural  Activities, 
National  Institute  of  Nursing  Research, 
National  Institutes  of  Health,  6701 
Democracy  Blvd..  Room  715,  Bethesda,  MD 
20817.  (301)  594-5971.  jrichteTS@nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.361,  Nursing  Research. 
National  Institutes  of  Health.  HHS) 

Dated:  September  20.  2002. 
UVeine  Y.  Stringfield. 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-24553  Filed  »-26-02:  8:45  am] 
BNJJNQ  CODE  414(MI1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutas  of  Health 

National  Institute  of  Nursing  Raaaarcti; 
Notice  of  Cloaad  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b{c)(6),  TiUe  5  U.S.C, 


as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Nursing  Research  Initial  Review  Group. 

Date:  October  22-23.  2002. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Marriott  Suites,  6711 
Democracy  Blvd.,  Bethesda,  MD  20817. 

Contact  Person:  John  E.  Richters,  PhD. 
Scientific  Review  Administrator,  Office  of 
Review,  Division  of  Extramural  Activities, 
National  Institute  of  Nursing  Research, 
National  Institutes  of  Health.  6701 
E)emocracy  Blvd.,  Room  715.  Bethesda,  MD 
20817.  (301)  594-5971.  ;ricAters®nj7i. gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.361,  Nursing  Research. 
National  Institutes  of  Health.  HHS) 

Dated:  September  20.  2002. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-24554  Filed  »-26-02;  8:45  am] 
■HJJNQ  COOe  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatitutas  of  Health 

Cantar  for  Selanttfic  Review;  Notlca  of 
Cloaad  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  persoimel  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Pathophysiological 
Sciences  Integrated  Review  Group.  Lung 
Biology  and  Pathology  Study  Section. 

Date:  October  7-8,  2002. 

Time:  8  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Westin  Grand  Hotel.  2350  M  Street. 
NW..  Washington.  DC  20037-1417. 


Contact  Person:  George  M.  Bamas,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  2180, 
MSC  7818  Bethesda,  MD  20892.  (301)  435- 
0696.  george_bamas@nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  Dermatology 
and  Rheumatology  SBIRs. 
Date:  October  8.  2002. 
Time:  10:30  am  to  2  pm. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Georgetown.  2101 
Wisconsin  Avenue.  NW.,  Washington,  DC 
20007. 

Contact  Person:  Harold  M.  Davidson,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4216. 
MSC  7814,  Bethesda,  MD  20892.  301/435- 
1776.  davidsoh@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Immunological 
Sciences  Integrated  Review  Group, 
Immunobiology  Studv  Section,  Immunology. 

DOfe.  October  10-11,  2002. 

Time:  8:30  am  to  4:30  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Westin  Grand  Hotel.  2350  M  Stnel, 
NW..  Washington.  DC  20037-1417. 

Contact  Person:  Betty  Hayden,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4206. 
MSC  7812,  Bethesda,  MD  20892.  (301)  435- 
1223. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Social 
Psychology,  Personality,  and  Health  Behavior 
(SPHB). 

Dote.  October  17-18,  2002. 

Time:  8:30  am  to  4  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  8120  Wisconsin 
Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Michael  Micklin.  PhD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  3178. 
MSC  7848,  Bethesda,  MD  20892.  (301)  435- 
1258.  micklinin@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ROl 
Applications. 

ZXite.  October  17-18,  2002. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Georgetown  Suites,  1000  29th  St, 
NW.,  Washington,  DC  20007. 

Contact  Person:  Marcia  Steinberg,  PhD. 
Scientific  Review  Administrator,  Center  for 
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Scientific  Review,  National  Institutes  of 
Health",  6701  Rockledge  Drive,  Room  5140. 
MSC  7840,  Bethesda,  MD  20892.  (301)  435- 
1023.  steinberm@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Synaptic 
biochemistry,  neurosecretion,  neuronal  cell 
biology,  cytoskeleton,  and  protein  and 
membrane  trafficking. 

Dofe:  October  17-18,  2002. 

Time:  9:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

pyace;  Radison  Barcelo  Hotel,  2121  P. 
Street,  NW,  Washington,  DC  20037. 

Contact  Person:  Carl  D.  Banner,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5212, 
MSC  7850,  Bethesda.  MD  20892.  (301)  435- 
1251.  bannerc@drg.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Growth 
factors. 

Date:  October  18.  2002. 

Time:  3  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2.  Bethesda,  MD 
20892.  (Telephone  Conference  Call). 

Contact  Person:  Paul  K.  Strudler,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  4100, 
MSC  7804,  Bethesda.  MD  20892.  (301)  435- 
1716.  stnidlep@csr.nih.gov. 

Name  of  Committee:  Oncological  Sciences 
Integrated  Review  Group,  Metabolic 
Pathology  Studv  Section. 

Date:  October  20-22,  2002._ 

Time:  6  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Sheraton _Premiere  Hotel,  8661 
Leesburg  Pike,  Vienna,  VA  22182. 

Contact  Person:  Angela  Y.  Ng,  MBA,  PhD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4142, 
MSC  7804,  (For  courier  delivery,  use  MD 
20817),  Bethesda,  MD  20892-7804.  (301) 
435-1715.  nga@csr.nih.gov. 

Name  of  Committee:  Cardiovascular 
Sciences  Integrated  Review  Group, 
Cardiovascular  and  Rental  Studv  Section. 

Date:  October  21-22.  2002. 

Time:  8  a.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Bethesda.  8120 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Russell  T.  Dowell,  PhD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review  National  Institutes  of 
Health,  6701  Rockledge  Dr.,  Rm.  4128.  MSC 
7814.  Bethesda.  MD  20892.  (301)  435-1850. 
dowellr@csr.  nih  .gov. 

Name  of  Committee:  Endocrinology  and 
Reproductive  Sciences  Integrated  Review 
Group.  Reproductive  Biolog>-  Study  Section. 

Date:  October  21-22,  2002. 

Time:  8  am  to  3  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Marriott  Suites,  6711 
Democracy  Boulevard,  Bethesda,  MD  20817. 


Contact  Person:  Dennis  Leszczynski,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  6170, 
MSC  7892,  Bethesda,  MD  20892.  (301)  435-- 
1044. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl 
ALTX-4  02  Review  of  conflict  applications. 

Date:  October  21,  2002. 

Time:  8  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Wyndham  City  Center  Hotel, 
Dupont  Room,  1143  New  Hampshire  Avenue, 
NW.,  Washington,  DC  20037. 

Contact  Person:  Rass  M.  Shayiq.  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  2182, 
MSC  7818,  Bethesda,  MD  20892.  (301)  435- 
2359.  shayiqr@csr.nih.gov. 

Name  of  Committee:  Endocrinology  and 
Reproductive  Sciences  Integrated  Review 
Group,  Reproductive  Endocrinology  Study 
Section. 

Date:  October  21-22,  2002. 

Time:  8  am  to  3  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Courtyard  By  Marriott,  805  Russell 
Avenue,  Gaithersburg,  MD  20879. 

Contact  Person:  Abubakar  A.  Shaikh,  DVM, 
PhD,  Scientific  Review  Administrator.  Center 
for  Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  6152, 
MSC  7892,  Bethesda,  MD  20892.  (301)  435- 
1042. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  SSS- 
W  01M:Member  conflict:Surgery, 
Anesthesiology  &  Trauma. 

Date:  October  2 1 ,  2002. 

Time:  8  am  to  1 1  am. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Georgetown,  2101 
Wisconsin  Avenue,  NW.,  Washington,  DC 
20007. 

Contact  Person:  Dharam  S.  Dhindsa,  DVM, 
PhD.  Scientific  Review  Administrator.  Center 
for  Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5126, 
MSC  7854,  Bethesda.  MD  20892.  (301)  435- 
1174.  dhindsad@csr.nih.gov. 

Name  of  Committee:  Endocrinology  and 
Reproductive  Sciences  Integrated  Review 
Group,  Human  Embryology  and  Development 
Subcommittee  1. 

Date:  October  21-22,  2002. 

Time:  8  am  to  4  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Bethesda,  8120 
Wisconsin  Avenue,  Bethesda.  MD  20814. 

Contact  Person:  Michael  Knecht,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  6176. 
MSC  7892.  Bethesda,  MD  20892.  (301)  435- 
1046. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Skeletal 
Muscle  Biology. 

Date:  October  21-22,  2002. 


Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  River  Inn,  924  24th  Street,  NW., 
Washington,  DC  20037. 

Contact  Person:  Paul  D.  Wagner,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4108, 
MSC  7814,  Bethesda,  MD  20892.  (301)  435- 
6809.  wagnerp@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl- 
ALTX-1  (02):  Member  Conflict:  Lung  Biology 
and  Respiratory  Physiology. 

Date:  October  21,  2002. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Monarch  Hotel,  2400  M  Street,  NW., 
Washington,  DC  20037. 

Contact  Person:  Patricia  Greenwel,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  2175, 
MSC  7818,  Bethesda,  MD  20892.  (301)  435- 
1169.  greenwep@csr.nih.gov. 

Name  of  Committee:  Musculoskeletal  and 
Dental  Sciences  Integrated  Review  Group, 
Geriatrics  and  Rehabilitation  Medicine. 

Date:  October  21-22,  2002. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/oce;  Georgetown  Suites,  1111  30th  Street, 
NW.,  Washington,  DC  20007. 

Contact  Person:  Jo  Pelham,  BA,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review.  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  4102,  MSC  7814, 
Bethesda.  MD  20892.  (301)  435-1786. 

Name  of  Committee:  Biophysical  and 
Chemical  Sciences  Integrated  Review  Group, 
Physical  Biochemistry  Study  Section. 

bate:  October  21-22,  2002. 

Time:  8:30  a.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Marriott,  515  Pooks  Hill 
Rd.,  Bethesda,  MD  20814. 

Contact  Person:  Gopa  Rakhit,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4154, 
MSC  7806,  Bethesda,  MD  20892.  (301)  435- 
1721.  rakhitg@csr.nih.gov. 

Name  of  Committee:  Biobehavioral  and 
Behavioral  Process  Initial  Review  Group, 
Biobehavioral  and  Behavioral  Processes  4, 
Cognition  and  Perception. 

Date:  October  21-22,  2002. 

Time:  8:30  a.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  St.  Gregory  Hotel,  2033  M  Street, 
NW.,  Washington,  DC  20036-3305. 

Contact  Person:  Chen  Wiggs,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3180, 
MSC  7848,  Bethesda.  MD  20892.  (301)  435- 
1261. 

Name  of  Committee:  Nutritional  and 
Metabolic  Sciences  Integrated  Review  Group, 
Nutrition  Studv  Section. 
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Date:  October  21-22,  2002. 

Time:  8:30  am  to  4  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Ramada  Inn,  1775  Rockville  Pike, 
Rockville,  MD  20852. 

Contact  Person:  Sooja  K.  Kim,  PhD,  RD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,.  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  6178, 
MSC  7892,  Bethesda,  MD  20892.  (301)  435- 
1780. 

Name  of  Committee:  Biobehavioral  and 
Behavioral  Process  Initial  Review  Group, 
Biobehavioral  and  Behavioral  Processes  6, 
Developmental  Disabilities  and  Child 
Psychopathology. 

Date:  October  21-22,  2002. 

Time:  9  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hotel  Durant,  2600  Durant  Avenue, 
Berkeley,  CA  94704. 

Contact  Person:  Anita  Miller  Sostek,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3176, 
MSC  7848,  Bethesda.  MD  20892.  (301)  435- 
1260. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  SSS- 
W  03M:  Member  Conflict:  Surgery, 
Anesthesiology  &  Trauma. 

Date:  October  21 .  2002. 

Time:  11  am  to  12  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/oce;  Holiday  Inn  Georgetown,  2101 
Wisconsin  Avenue,  NW.,  Washington,  DC 
20007, 

Contact  Person:  Dharam  S.  Dhindsa,  DVM, 
PhD,  Scientific  Review  Administrator,  Center 
for  Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5126, 
MSC  7854,  Bethesda,  MD  20892.  (301)  435- 
1174.  dhindsad@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  SMB 
(10)  B:  Small  Business  Skeletal  Muscle. 

Dafe:  October  21,  2002. 

Time:  5  pm  to  6:30  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  River  Inn,  924  Twenty-Fifth 
Street,  NW.,  Washington,  DC  20037.         < 

Contact  Person:  Paul  D.  Wagner,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  4108, 
MSC  7814;  Bethesda,  MD  20892.  (301)  435- 
6809.  wdgnerp@csr.nih.gov. 


Name  of  Committee:  Molecular,  Cellular 
and  Developmental  Neuroscience  Integrated 
Review  Group,  Molecular,  Cellular  and 
Developmental  Neurosciences  7. 

Date:  October  23-24,  2002. 

Time:  8  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Radison  Barcelo  Hotel,  2121  P 
Street,  NW..  Washington,  DC  20037. 

Contact  Person:  Joanne  T.  Fujii,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,'6701  Rockledge  Drive,  Room  5218, 
Bethesda,  MD  20892.  (301)  435-1178. 
fujiil@drg.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl 
SNEM-5  05M  Member  Conflict:  Population 
Studies. 

Date:  October  23,  2002. 

Time:  2  pm  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Bethesda,  8120 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Ann  Hardy.  DRPH, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3158, 
MSC  7770,  Bethesda,  MD  20892.  (301)  435- 
0695.  hardyan@csr.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine, 
93.306;  93.333,  Clinical  Research,  93.333, 
93.337,  93.393-93.396,  93.837-93.844, 
93.846-93.878,  93.892,  93.893,  National 
Institutes  of  Health,  HHS) 

Dated:  September  20,  2002. 
La  Verne  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  02-24555  Filed  9-26-02;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Rsvlew;  Comment  Request 

Periodically,  the  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA)  will  publish  a  summary  of 


information  collection  requests  imder 
0MB  review,  in  compliance  with  the 
Paperwork  deduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
documents,  call  the  SAMHSA  Reports 
Clearance  Officer  on  (301)  443-7978. 

Evaluation  of  the  CSAP  Underage 
Drinking  Prevention  Public  Education 
Program 

— New— SAMHSA's  Center  for 
Substance  Abuse  Prevention  (CSAP)  is 
launching  the  Underage  Drinking 
Prevention  Public  Education  Program, 
which  is  a  public  education  program 
designed  to  educate  9-13  yeaf  old 
children  about  the  harms  of  alcohol  use 
and  to  support  parents/caregivers  as 
they  monitor  and  participate  in  their 
children's  activities.  The  ultimate  goal  ■ 
of  the  program  is  to  reduce  underage 
alcohol  use  among  young  people. 
Elements  of  the  program  include  media 
messages  (such  as  public  service 
announcements  on  television  and  radio) 
and  education  of  children  and  their 
adult  caregivers  through  materials  and 
commimity  events. 

To  determine  the  likely  effectiveness 
of  the  program,  CSAP  is  planning  to 
conduct  an  evaluation.  The  evaluation 
will  determine  whether  the  program  can 
produce  measurable  change  in 
communities  that  receive  training  and 
technical  assistance  on  implementing 
the  program,  plus  funds  to  customize 
materials  for  those  communities.  The 
evaluation  will  assess  change  in 
knowledge,  attitudes,  and  behavior 
among  those  exposed  to  the  program. 
Ten  treatment  and  five  comparison 
commimities  will  be  selected  for  study. 
Data  for  the  evaluation  will  be  collected 
through  a  baseline  telephone  survey  and 
through  four  follow-up  telephone 
surveys  of  adult-child  dyads.  The 
estimated  response  burden  is  shown  in 
the  table  that  follows. 


Data  collection 


Numtwr  of 
respondents 


Frequency  of 
response 


Hours  per 
response 


Total 

response 

txjrden 

(hfs.) 


Baseline  telephone  survey  of  adult-child  dyads 


Parent-only  interviews'' 

Years  1-4  follow-up  telephone  survey  of  adult-child 
dyads. 


Parent-only  interviews 


12,600  adults 
3.780  adults* 
12,600  youth 
630  adults  .... 
12,000  adults 

3,600  adults- 
12,000  youth 
600  adults  .... 


0.2 
0.2 
0.2 
0.2 
0.2 

0.2 
0.2 
0.2 


2,520 
756 

2,520 
126 

9,600 

2,880 

9.600 

480 
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Data  collection 

Number  of 
respondents 

Frequency  of 
response 

Hours  per 
response 

Total 

response 

burden 

(hrs.) 

State  department  ol 
Local  school  district 
firhool  Drincioal 

education    

10 

15  

1 

1 
1 
2 

0.2S 

0.2S 

0.25 

0.5 

3 

4 

60  

60  

15 

School  contact , 

60 

Total i 

25,345  ... 

28.564 

4-yr.  annual  average  

25,236  ... 

~ 

7,141 

•The  parent  interview  is  12  minutes  long  and  the  child  interview  is  12  minutes  long.  The  burden  estimates  assume  that  30%  of  parents  inter- 
viewed stay  on  the  telephone  to  monitor  the  child's  interview  and  that  the  remainder  of  parents  do  not. 
f-This  number  represents  an  estimated  5%  of  adult  respondents  who  complete  the  parent  interview  but  decline  to  have  the  child  Interviewed. 


Written  comments  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  sent  within  30  days  of  this  notice  to: 
Allison  Herron  Eydt,  Human  Resources 
and  Housing  Branch,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503. 

Dated:  September  23,  2002. 
Richard  Kopanda, 
Executive  Officer.  SAMHSA. 
(FR  Doc.  02-24580  Filed  9-26-02:  8:45  am] 
BtlXING  CODE  4162-2IM> 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  fk).  FR-4730-N-39] 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Commimity  Planning  and 
Development,  HUD. 
action:  Notice. 

1  

SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  emd 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
FOR  FURTHER  INFORMATK)N  CONTACT: 
Mark  Johnston,  room  7266,  Department 
of  Housing  and  Urban  Development, 
451  Seventh  Street  SW.,  Washington, 
DC  20410;  telephone  (202)  708-1234; 
TTY  number  for  the  hearing-  and 
speech-impaired  (202)  708-2565  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  24  CFR  part  581  and 
section  501  of  the  Steweirt  B.  McKinney 
Homeless  Assistance  Act  (42  U.S.C. 
11411),  as  amended,  HUD  is  publishing 
this  Notice  to  identify  Federal  buildings 
and  other  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 


the  homeless.  The  properties  were 
reviewed  using  information  provided  to 
HUD  by  Federal  landholding  agencies 
regarding  unutilized  and  imderutilized 
buildings  and  real  property  controlled 
by  such  agencies  or  by  GSA  regarding 
its  inventory  of  excess  or  surplus 
Federal  property.  This  Notice  is  also 
published  in  order  to  comply  with  the 
December  12, 1988  Court  Order  in 
National  Coalition  for  the  Homeless  v. 
Veterans  Administration,  No.  88-2503- 
OG  (D.D.C.). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
imavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless,  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Where 
property  is  described  as  for  "off-site  use 
only"  recipients  of  the  property  will  be 
required  to  relocate  the  building  to  their 
own  site  at  their  own  expense. 
Homeless  assistance  providers 
interested  in  any  such  property  should 
send  a  written  expression  of  interest  to 
HHS,  addressed  to  Brian  Rooney, 
Division  of  Property  Management, 
Program  Support  Center,  HHS,  room 
5B-41,  5600  Fishers  Lane,  Rockville, 
MD  20857;  (301)  443-2265.  (this  is  not 
a  toll-fr«e  number.)  HHS  will  mail  to  the 
interested  provider  an  application 
packet,  which  will  include  instructions 
for  completing  the  application.  In  order 
to  maximize  the  opportunity  to  utilize  a 
suitable  property,  providers  should 
submit  their  written  expressions  of 


interest  as  soon  as  possible.  For 
complete  details  concerning  the 
processing  of  applications,  the  reader  is 
encouraged  to  refer  to  the  interim  rule 
governing  this  program,  24  CFR  part 
581. 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may,  if 
subsequently  accepted  as  excess  by, 
GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
imavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  imsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  imsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  Mark  Johnston  at  the 
address  listed  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  {i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  AIR  FORCE:  Ms. 
Barbara  Jenkins,  Air  Force  Real  Estate 
Agency  (Area-MI),  BoUiing  Air  Force 
Base,  112  Luke  Avenue,  Suite  104, 
Building  5683,  Washington,  DC  20332- 
8020;  (202)  767-4184;  GSA:  Mr.  Brian 
K.  Polly,  Assistant  Commissioner, 
General  Services  Administration,  Office 
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of  Property  Disposal,  18th  and  F  Streets, 
NW.,  Washington,  DC  20405;  (202)  501- 
0052;  NAVY:  Mr.  Charles  C.  Cocks, 
Director,  Department  of  the  Navy,  Real 
Estate  Policy  Division,  Naval  Facilities 
Engineering  Command,  Washington 
Navy  Yard,  1322  Patterson  Ave.,  SE. 
Suite  1000,  Washington,  DC  20374- 
5065;  (202)  685-9200;  (These  are  not 
toll-free  numbers). 

Dated:  September  19,  2002. 
John  D.  Garrity, 

Director,  Office  of  Special  Needs  Assistance 
Programs. 

TITLE  V,  FEDERAL  SURPLUS  PROPERTY 
PROGRAM,  FEDERAL  REGISTER  REPORT 
FOR  9/27/02 

Suitable/Available  Properties 

Buildings  (by  State) 

Louisiana 

Federal  Building 

200  South  Union  Street 

Opelousas  Co:  SL  Landry  Pr  LA  70570— 

Landholding  Agency:  GSA 

Property  Number:  34200230014 

Status:  Surplus 

Comment:  41,886  sq.  ft.,  most  recent  use — 

courthouse/post  office/federal  building, 

portion  occupied 
GSA  Number:  7-G-LA-0566 

Missouri 

Columbia  Federal  Ofc.  Bldg. 

608  Cherry  Street 

Columbia'Co:  Boone  MO  65201-7712 

Landholding  Agency:  GSA 

Property  Number:  54200230016 

Status:  Surplus 

Comment:  30.609  sq.  ft.,  needs  rehab,  most 

recent  use— office 
GSA  Number:  7-C:-MO-633 

Unsuitable  Properties 

Buildings  (by  State) 
California 

Bldg.  PHll 

Naval  Base 

Port  Hueneme  Co:  Ventura  CA  93042-5000 

Landholding  Agency:  Navy 

Property  Number:  77200230045 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  37 

Marine  Corps  Logistics  Base 

Barstow  Co:  San  Bernardino  CA  92311 — 

Landholding  Agency:  Navy 

Property  Number:  77200230046 

Status:  Unutilized 

Reason:  Extensive  deterioration  ■ 

Bldg.  115 

Marine  Corps  Logistics  Base 

Baistow  Co:  San  Bernardino  CA  92311 — 

Landholding  Agency:  Navy 

Property  Number:  77200230047 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  117 

Marine  Corps  Logistics  Base 

Barstow  Co:  San  Bernardino  CA  92311— 

Landholding  Agency:  Navy 


Property  Number:  77200230048 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  557 

Marine  Corps  Logistics  Base 

Barstow  Co:  San  Bernardino  CA  92311 — 

Landholding  Agency:  Navy 

Property  Number:  77200230049 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Hawaii 

13  Administrative  Facilities 

Johnston  Atoll  Airfield 

Honolulu  Co:  HI 

Landholding  Agency:  Air  Force 

Property  Numtner:  18200230019 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material,  Within  airport  runway 

clear  zone 
7  Bunkers 

lohnston  Atoll  Airfield 
Honolulu  Co:  HI- 
Landholding  Agency:  Air  Force 
Property  Number:  18200230020 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material  within  airport  runway 

clear  zone 
64  Storage  Igloos 
lohnston  Atoll  Airfield 
Honolulu  Co:  HI- 
Landholding  Agency:  Air  Force 
Property  Number:  18200230021 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material  within  airport  runway 

clear  zone 
38  Quarters 
Johnston  Atoll  Airfield 
Honolulu  Co:  HI- 
Landholding  Agency:  Air  Force 
Property  Number:  18200230022 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material  within  airport  runway 

clear  zone 
108  Misc.  Facilitias 
Johnston  Atoll  Airfield 
Honolulu  Co:  HI- 
Landholding  Agency:  Air  Force 
Property  Number:  18200230023 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material  within  airport  runway 

clear  zone 
5  Outer  Island  BIdgs. 
Johnston  Atoll  Airfield 
Honohilu  Co:  HI- 
Landholding  Agency:  Air  Force 
Property  Number:  18200230024 
Status:  Unutilized  ' 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material  within  airport  runway 

clear  zone 
37  Shops 

Johnston  Atoll  Airfield 
Honolulu  Co:  HI- 
Landholding  Agency:  Air  Force 
Property  Number:  18200230025 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material  within  airport  runway 

clear  zone 


46  Warehouses 

Johnston  Atoll  Airfield 

Honolulu  Co:  HI- 

Landholding  Agency:  Air  Force 

Property  Number:  18200230026 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material  within  airport  runway 

clear  zone 

Maryland 

Stillpond  Station 

Coast  Guard  Station         ' 

Stillpond  Neck  Road 

Worton  Co:  Kent  MD  21678- 

Landholding  Agency:  GSA 

Property  Number:  54200230015 

Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
GSA  Number:  4-U-MD-607 

Michigan 

Bldg.  550 

Selftidge  Outer  Marker  Site    . 

Selfridge  ANGB  Co:  Macomb  MI  48045-5295 

Landholding  Agency:  Air  Force 

Property  Number:  18200230017 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Facilities  90004,  911146 

Selfridge  Outer  Marker  Site 

Selfridge  ANGB  Co:  Macomb  Ml  48045-5295 

Landholding  Agency:  Air  Force 

Property  Number:  18200230018 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  3 

Alpena  CRTC 

Alpena  Co:  MI  49707- 

Landholding  Agency:  Air  Force 

Property  Number:  18200230027 

Status:  Unutilized 

Reason:  Secured  Area 

BIdgs  10. 15 

Alpena  CRTC 

Alpena  Co:  MI  49707- 

Landholding  Agency:  Air  Force 

Property  Number:  18200230028 

Status:  Unutilized 

Reason:  Secured  Area 

BIdgs  31,  33,  38 

Alpena  CRTC 

Alpena  Co:  MI  49707- 

Landholding  Agency:  Air  Force 

Property  Number:  18200230029 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  44 
Alpena  CRTC 
Alpena  Co:  MI  49707- 
Landholding  Agency:  Air  Force 
Property  Number:  18200230030 
Status:  Unutilized 
Reason:  Secured  Area 

Bldg.  53 
Alpena  CRTC 
Alpena  Co:  MI  49707- 
Landholding  Agency:  Air  Force 
Property  Number:  18200230031 
Status:  Unutilized 
Reason:  Secured  Area 

Bldg.  219 
Alpena  CRTC 
Alpena  Co:  MI  49707- 
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Landholding  Agency:  Air  Force 
Property  Number:  18200230032 
Status:  Unutilized 
Reason:  Secured  Area 

Bldg.  302,  304,  305 
Alpena  CRTC 
Alpena  Co:  MI  49707- 
Landholding  Agency:  Air  Force 
Property  Number:  18200230033 
Status:  Unutilized 
Reason:  Secured  Area 

Bldg.  321 
Alpena  CRTC 
Alpena  Co:  MI  49707- 
Landholding  Agency:  Air  Force 
Property  Number:  18200230034 
Status:  Unutilized 
Reason:  Secured  Area 

Bldgs.  330-333 
Alpena  CRTC 
Alpfena  Co:  MI  49707- 
Landholding  Agency:  Air  Force 
Property  Number:  18200230035 
Status:  Unutilized 
Reason:  Secured  Area 
Bldgs.  402,  414        | 
Alpena  CRTC  I 

Alpena  Co:  MI  49707- 
Landholding  Agency:  Air  Force 
Property  Number:  18200230036 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  4020  j 

Alpena  CRTC  I 

Alpena  Co:  MI  49707- 
Landholding  Agency:  Air  Force 
Property  Number:  18200230037 
Status:  Unutilized 
Reason:  Secured  Area 

Mississippi 

Bldg.  QQ 
Naval  Station 

Pascagbula  Co:  Jackson  MS  39595- 
Landholding  Agency:  Navy 
Property  Number:  77200230050 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 
deterioration 

Puerto  Rico 

Bldg.  90 

U.S.  Naval  Base 

Roosevelt  Roads 

Ceiba  Co:  PR  00735- 

Laiidholding  Agency:  Navy 

Property  Number:  77200230051 

Status:  Unutilized 

Reasons:  Secured  Area,  Extensive 

deterioration 
Bldg.  371 
U.S.  Naval  Base 
Roosevelt  Roads 
Ceiba  Co:  PR  00733- 
Landholding  Agency:  Navy 
Property  Number:  77200230052 
Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 
.    explosive  material  Secured  Area,  Extensive 

deterioration 
Bldg.  803 
U.S.  Naval  Base 
Roosevelt  Roads 
Ceiba  Co:  PR  00735- 
Landholding  Agency:  Navy 


Property  Number:  77200230053 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material  Secured  Area,  Extensive 

deterioration 

Bldg.  1028 

U.S.  Naval  Base 

Roosevelt  Roads 

Ceiba  Co:  PR  00735- 

Landholding  Agency:  Navy 

Property  Number:  77200230054 

Status:  Unutilized 

Reasons:  Secured  Area,  Extensive 

deterioration 
Bldg.  1583 
U.S.  Naval  Base 
Roosevelt  Roads 
Ceiba  Co:  PR  00735- 
Landholding  Agency:  Navy 
Eh-operty  Number:  77200230055 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration 

Tennessee 

Bldg.  5 

Navy  Surface  Warfare 

Memphis  Co:  Shelby  TN  38113- 

Landholding  Agency:  Navy 

Property  Number:  77200230056 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  11 

Navy  Surface  Warfare 
Memphis  Co:  Shelby  TN  38113- 
Landholding  Agency:  Navy 
Property  Number:  77200230057 
Status:  Unutilized 
Reason:  Secured  Area 

Washington 

Bldg.  530 

Naval  Station 

Bremerton  Co:  WA  98314-5020 

Landholding  Agency;  Navy 

Property  Number:  77200230058 

Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area 
Bldg.  878 
Naval  Station 

Bremerton  Co:  WA  98314-5020 
Landholding  Agency:  Navy 
Property  Number:  77200230059 
Status:  Excess 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.  904 
Naval  Station 
Fort  Lawton 

Everett  Co:  Snohomish  WA  98207-5001 
Landholding  Agency:  Navy 
Property  Number:  77200230060 
Status:  Excess 
Reason:  Extensive  deterioration 

(FR  Doc.  02-24397  Filed  9-26-02;  8:45  am] 
BILUNG  CODE  4210-29-11 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4768-C-02] 

Notice  Of  Funding  Availabiiity  for 
Revitaiization  of  Severely  Distressed 
Public  Housing;  HOPE  VI  Revitaiization 
Grants,  Fiscal  Year  2002;  Notice  of 
Extension  of  Application  Deadline 

agency:  Office  of  Public  and  Indian 
Housing,  HUD. 

ACTION:  Notice  of  Funding  Availability 
for  Revitaiization  of  Severely  Distressed 
Public  Housing,  HOPE  VI  Revitaiization 
Grants,  Notice  of  Extension  of 
Application  Deadline. 

SUMMARY:  This  notice  extends,  for  one 
week,  the  application  due  date  for 
HUD's  Fiscal  Year  (FY)  2002  NoUce  of 
Funding  Availability  for  Revitaiization 
of  Severely  Distressed  Public  Housing, 
HOPE  VI  Revitaiization  Grants. 

DATES:  Application  Due  Date. 
Revitaiization  grant  applications  are  due 
to  HUD  Headquarters  on  or  before  5:15 
p.m..  Eastern  Time,  on  December  6, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Milan  Ozdinec,  Deputy  Assistant 
Secretary  for  Public  Housing 
Investments,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW..  Room  4130,  Washington, 
DC  20410;  telephone  (202)  401-8812; 
fax  (202)  401-2370  (these  are  not  toll 
free  numbers).  Persons  with  hearing-  or 
speech-impairments  may  call  via  TTY 
by  calling  the  Federal  Information  Relay 
Service  at  (800)  877-8339. 

SUPPLEMENTARY  INFORMATION:  On  July 
31,  2002  (67  FR  49766),  HUD  published 
its  Fiscal  Year  (FY)  2002  Notice  of 
Funding  Availability  for  Revitaiization 
of  Severely  Distressed  Public  Housing, 
HOPE  VI  Revitaiization  Grants  (HOPE 
VI  NOFA),  which  announced  the 
availability  of  approximately  $492.5 
million  in  FY  2002  funds  for  the  HOPE 
VI  Revitaiization  Program.  The  July  31, 
2002  HOPE  VI  NOFA  provided  an 
application  due  date  of  November  29, 
2002.  Because  November  29,  2002,  falls 
on  the  Friday  after  the  Thanksgiving 
holiday,  HUD  is  extending  the 
application  due  date  under  the  July  31, 
2002  HOPE  VI  NOFA  for  one  week. 
Grant  applications  under  the  July  31, 
2002  HOPE  VI  NOFA  are  now  due  to 
HUD  Headquarters  on  or  before  5:15 
p.m..  Eastern  Time,  on  Friday, 
December  6.  2002.  Except  for  this 
change  in  the  application  due  date,  all 
other  requirements  of  the  July  31,  2002 
HOPE  VI  NOFA  remain  unchanged. 
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Dated:  September  20,  2002. 
Paula  O.  Blunt, 

General  Deputy  Assistant  Secretary  for  Public 
and  Indian  Housing. 

(FR  Doc.  02-24620  Filed  9-26-02;  8:45  am] 
BIUJNG  CODE  4210-33-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Togiak  National  Wildlife  Refuge; 
Information  Collection  To  Be 
SutMnitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  Approval 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice,  information  collection. 

The  Office  of  Management  and  Budget 
(0MB)  regulations  at  5  GFR  part  1320, 
which  implement  provisions  of  the 
Paperwork  reduction  Act  of  1995 
(Public  Law  104-13),  require  that 
interested  members  of  the  public  and 
affected  agencies  have  an  opportunity  to 
comment  on  information  collection  and 
record  keeping  activities  (see  5  GFR 
1320.8(d)).  We  will  submit  a  request  to 
0MB  to  approve  the  collection  of 
information  for  preserving  the  unwritten 
knowledge  (oral  history)  of  the  long- 
term  residents  of  the  southwest  Alaska 
region  in  the  vicinity  of  the  Togiak 
National  Wildlife  Refuge.  We  are 
requesting  a  3-year  term  of  approval  of 
this  new  information  collection  activity. 
Ptirsuant  to  our  request  for  OMB 
approval  of  this  new  information 
collection,  we  invite  comments  on  (1) 
whether  the  collection  of  information  is 
necessary  for  the  proper  performance  of 
our  functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  our  estimate  of 
burden,  including  the  validity  of  the 
methodology  and  assumptions  used, 
and  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information, 
including  through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology. 

The  proposed  information  collection 
form  follows.  A  copy  of  the  complete 
draft  study  proposal  is  available  upon 
request  at  no  cost.  Direct  requests  to 
Patricia  McClenahan,  Office  of 
Subsistence  Management,  907/786- 
3888,  extension  3875. 


QUESTIONNAIRE/CHECKLIST— 
SPECIES  UST 

Togiak  NWR  TEK  Study  Species  Check 
List. 

Species  Group  or  Species 

Fish 
Salmon 

King 

Sockeye 

Chum 

Coho 

Pink 
Char 

Dolly  Varden 

Arctic  Char 

Lake  Trout 
Resident  Freshwater 

Arctic  Grayling 

Rainbow  Trout 

Northern  Pike 

Blackfish  • 

Burbot 

Whitefish 

Round 

Humpback 

Sculpin 

Stickleback 
Marine 

Herring 

Flat — fishes 

Cod 

Smeh 

Capelin 
Marine  Mammals 

Walrus 

Seals 

Harbor/Spotted 

Ringed  «> 

Ribbon 

Bearded 

Sea  Lions 
Whales 

Belukha 

Gray 
Land  Mammals 

Brown  Bear 

Black  Bear 

Porcupine 

Tundra  Hare 

Snowshoe  Hare 
Fuibearers 

Beavers 

Muskrats 

Land  Otters 

Wolverine 

Weasels 

Minks 

Marten 

Lynx 

Wolves 

Coyote 

Red  Fox 

Parka  Squirrels 
Ungulates 

Moose 

Caribou 

Reindeer 


Misc: 

Sheep 

Goats 

Sheep 
Birds 
Resident 

Ptarmigan 

Grouse 
Waterfowl 
Geese 

White  fironted 

Canada 

Brant 

Emperor 

Snow 
Seabirds 
Raptors 
Others 

Cormorants 

Magpies 

Ravens 
Vegetation 

Berries 

Salmon 

Huckle 

Blue 

Black 

Grasses 

Firewood 
Vegetation  types  and  changes 

spruce 

cotton  woods 

alder 

willow 

Togiak  NWR  TEK  Interview 
Questionnaire  (checklist) 

For  each  species  a  respondent  has 
knowledge  of  that  they  are  willing  to 
share  this  will  serve  as  a  guideline  a 
checklist  for  initial  and  follow  up 
interviews. 

1  a.  Describe  your  annual  seasonal 
activities.  (From  the  life  stages  interview 
cpmplete  a  general  description  of  their 
seasonal  subsistence  activities — what 
species  they  rely  on  most  and  when 
they  target  them). 

b.  How  has  this  changed  over  time? 

2  a.  Where  does  [species]  occur  ? 
(mapping  exercise) 

b.  Special  concentrations?  (staging, 
nesting,  feeding,  haul  out,  spawning?) 

c.  Have  you  observed  changes  over 
time? 

d.  Are  there  indicators/predictors  that 
involve  this  species?  (Either  this  species 
as  an  indicator  or  other  things  that 
provide  predictions  about  this  species) 

3  a.  Where  and  when  does  harvest 
occtir?  (mapping/access/timing) 

b.  Has  this  changed  over  time? 

4  a.  What  methods  are  used  for 
harvest  and  processing  this  species? 

b.  Has  this  changed  over  time? 

5  a.  Have  you  observed  any  changes 
in  this  animals  behavior  or  abundance 
over  time? 

b.  Have  you  observed  any  changes  in 
response  to  human  harvest  methods 
changes? 
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c.  Do  you  have  solutions/ 
recommendations  for  changes  to 
management  strategies  or  regulations  to 
improve  or  address  increases/ decreases 
observed  in  this  species? 

6  a.  With  whom  do  you  share  your 
subsistence  resources? 

b.  How  has  this  changed  over  time? 

7  a.  How  did  you  pass  along  your 
subsistence  knowledge  &  skills  to  your 
children/grandchildren  or  others  in  the 
community? 

8  a.  When  did  you  first  recall  that 
non-residents  came  to  this  area  to  access 
these  resources? 

9  a.  What  environmental,  physical  or 
climatological  changes  have  you 
observed? 

10  a.  What  species  occur  now  that 
didn't  before? 

b.  What  species  used  to  occur  (be 
plentiful),  but  are  no  longer? 
DATES:  Comments  must  be  submitted  on 
or  before  November  26,  2002. 
ADDRESSES:  Regional  Anthropologist, 
Bristol  Bay  Region;  Coastal  Regions 
Division:  U.S.  Fish  and  Wildlife  Service 
Office  of  Subsistence  Management;  3601 
C  Street,  Suite  1030;  Anchorage,  AK 
99503.  Service  Information  Collection 
Clearance  Officer,  U.S.  Fish  and 
Wildlife  Service,  MS  224-ARLSQ.  1849 
C  Street,  NW,  Washington,  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  McClenahan,  Office  of 
Subsistence  Management,  907/786-3888 
X.  3875,  or  Anissa  Craghead,  Service 
Information  Collection  Clearance  Officer 
703/358-2287. 

Title:  Oral  History  and  Traditional 
Knowledge  Gathering  within  Togiak 
National  Wildlife  Refuge. 

Aaron  Archibeque, 

Refuge  Manager,  Togiak  National  Wildlife 

Refuge. 

[FR  Doc.  02-24587  Filed  9-26-02;  8:45  am) 

BIUJNG  C006  4310-69-P 


DEPARTMENT  OF  THE  INTERIOR 

NatiofMl  Park  Sarvice 

Notica  of  Invantory  Completion  for 
Nativa  American  Human  Remaina  and 
Aaaoclatad  Funerary  Objacta  in  the 
Poaaaaaion  of  the  Univaralty  of 
Pennaylvania  Museum  of  Archaeology 
and  Anthropology,  Philadelphia,  PA 

agency:  National  Park  Service,  Interior. 
ACTION:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA).  43  CFR  10.9,  of  the 
completion  of  an  inventory  of  human 


remains  and  associated  funerary  objects 
in  the  possession  of  the  University  of 
Pennsylvania  Museum  of  Archaeology 
and  Anthropology,  Philadelphia,  PA. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  43  CFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museiun,  institution,  or  Federal  agency 
that  has  control  of  these  Native 
American  human  remains  and 
associated  funerary  objects.  The 
National  Park  Service  is  not  responsible 
for  the  determinations  within  this 
notice. 

A  detailed  assessment  of  the  human 
remains  was  made  by  University  of 
Pennsylvania  Museum  of  Archaeology 
and  Anthropology  professional  staff  in 
consultation  with  representatives  of  the 
Native  Village  of  Kotzebue. 

In  1895,  human  remains  representing 
one  individual  were  removed  from  an 
unknown  location  on  Choris  Peninsula 
in  Kotzebue  Sound,  AK,  by  Mr. 
Benjamin  Sharp.  Mr.  Sharp  collected 
these  human  remains  for  the  Academy 
of  Natural  Sciences,  Philadelphia,  PA, 
and  in  1997,  the  human  remains  were 
transferred  from  the  Academy  of  Natural 
Sciences  to  the  University  of 
Pennsylvania  Museum  of  Archaeology 
and  Anthropology.  No  known 
individual  was  identified.  No  associated 
funerary  objects  are  present. 

Museum  documentation  and 
published  sources  describe  the  himian 
remains  as  "Eskimo"  and  date  them  to 
the  19th  century.  Published  sources  and 
consultation  information  indicate  that 
the  Native  Village  of  Kotzebue,  which  is 
represented  by  Kotzebue  IRA 
government,  occupied  the  area  where 
the  hiunan  remains  were  recovered 
during  the  19th  century. 

Based  on  the  above-mentioned 
information,  officials  of  the  University, 
of  Pennsylvania  Museum  of 
Archaeology  and  Anthropology  have 
determined  that,  pursuant  to  43  CFR 
10.2  (d)(1),  the  human  remains  listed 
above  represent  the  physical  remains  of 
one  individual  of  Native  American 
ancestry.  Officials  of  the  University  of 
Pennsylvania  Museum  of  Archaeology 
and  Anthropology  also  have  determined 
that  pursuant  to  43  CFR  10.2  (e),  there 
is  a  relationship  of  shared  group 
identity  that  can  be  reasonably  traced 
between  these  Native  American  human 
remains  and  the  Native  Village  of 
Kotzebue. 

This  notice  has  been  sent  to  officials 
of  the  Native  Village  of  Kotzebue,  the 
Kikiktagruk  Inupiat  Corporation,  and 
the  NANA  Regional  Corporation. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  cxiltiirally 


affiliated  with  these  himian  remains 
should  contact  Dr.  Jeremy  Sabloff,  the 
Williams  Director,  University  of 
Pennsylvania  Museum  of  Archaeology 
and  Anthropology.  33rd  and  Spruce 
Streets.  Philadelphia,  PA  19104-6324. 
telephone  (215)  898-4051,  fax  (215)  898- 
0657,  before  October  28,  2002. 
Repatriation  of  the  himian  remains  to 
the  Native  Village  of  Kotzebue  may 
begin  after  that  date  if  no  additional 
claimants  come  forward. 

Dated:  August  8,  2002. 
Robert  Steams, 

Manager,  National  NAGPRA  Program. 
(FR  Doc.  02-24625  Filed  9-26-02;  8:45  am] 
BIUING  CODE  4310-70-S 


INTERNATIONAL  TRADE 
COMMISSION 

Pnvestigation  No.  337-TA-406] 

Certain  Lana-Fltted  Film  Packagea; 
CompletkKi  of  Remand;  Notica  of 
Institution  of  Further  Enforcement 
Proceedings 

agency:  hitemational  Trade 

Commission. 

action:  Notice. 

summary:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  completed  its 
proceedings  in  response  to  the  remand 
from  the  U.S.  Court  of  Appeals  for  the 
Federal  Circuit  in  fazz  Photo 
Corporation  et  al.  v.  U.S.  International 
Trade  Commission,  264  F.3d  1094  (Fed. 
Cir.  2001),  and  has  determined  to 
institute  further  enforcement 
proceedings  as  to  Jazz  Photo  Corp.  (Jazz) 
and  two  individuals  associated  with 
Jazz. 

FOR  FURTHER  INFORMATION  CONTACT:  Jean 
Jackson,  Esq.,  telephone  202-205-3104, 
Office  of  the  General  Coimsel,  U.S. 
International  Trade  Commission,  500  E 
Street,  SW.,  Washington,  DC  20436. 
Copies  of  all  nonconfidential  documents 
filed  in  connection  with  this 
investigation  are  or  will  be  available  for 
inspection  diuing  official  business 
hours  (8:45  a.m.  to  5:15  p.m.)  in  the 
Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street  SW.,  Washington,  DC  20436, 
telephone  202-205-2000.  General 
information  concerning  the  Cqnmiission 
may  also  be  obtained  by  accessing  its 
Internet  server  [http://www.usitc.gav). 
The  public  record  for  this  investigation 
may  be  viewed  on  the  Commission's 
electronic  docket  (EDIS-ON-LINE)  at 
http://dockets.usitc.gOv/eol.public.~ 
Hearing-impaired  persons  are  advised 
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that  information  on  the  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810. 

SUPPLEMENTARY  INFORMATION:  This 
investigation  was  instituted  on  March 
25, 1998,  based  on  a  complaint  by  Fuji 
Photo  Film  Co..  Ltd.  (Fuji)  of  Tokyo. 
Japan,  alleging  un&ir  acts  in  violation  of 
section  337  of  the  Tariff  Act  of  1930  by 
several  respondents  in  the  importation 
and  sale  of  certain  lens-fitted  film 
packages  (i.e..  disposable  cameras)  that 
infringed  one  or  more  claims  of  15 
patents  held  by  complainant  Fuji.  63  FR 
14474  (March  25, 1998).  On  June  2, 
1999,  the  Commission  terminated  the 
investigation,  finding  a  violation  of 
section  337  by  all  the  respondents  by 
reason  of  infringement  of  various  claims 
of  all  15  patents.  64  FR  30541  (June  8, 
1999).  The  Commission  issued  a  general 
exclusion  order  prohibiting  the 
importation  of  UH^s  that  infringe  any 
of  the  claims  of  the  patents  at  issue,  and 
issued  twenty  cease  and  desist  orders  to 
domestic  respondents. 

Respondents  Jazz,  OptiColor  Inc.,  and 
Dynatec  International  Inc.  (Dynatec) 
appealed  the  portion  of  the 
Commission's  determination  that 
concerned  refurbished  LFFPs  that  were 
sold  by  or  imder  license  from  Fuji,  to 
the  U.S.  Court  of  Appeals  for  the 
Federal  Circuit  (Federal  Circuit).  The 
portion  of  the  Commission's 
determination  that  concerned  newly- 
manufactured  LFFPs  was  not  appended. 
On  August  21,  2001,  the  Federal  Circuit 
issued  its  opinion,  affirming-in-part, 
reversing-in-part,  and  remanding  the 
Commission's  determination,  fazz  Photo 
Corporation  et  al.  v.  U.S.  International 
Trade  Commission.  264  F.3d  1094  (Fed. 
Cir.  2001). 

On  November  21,  2001.  the  Federal 
Circuit  issued  its  mandate  in  the 
investigation,  thereby  returning 
jurisdiction  over  the  investigation  to  the 
Commission.  The  Commission  solicited 
comments  from  the  parties  concerning 
the  action  that  the  Commission  should 
take  on  remand.  On  January  11,  2002, 
Jazz,  Fuji,  Grandway  USA.  the  successor 
in  interests  to  Dynatec,  and  the 
Commission  investigative  attorney  (LA) 
filed  comments.  Fuji  filed  amended 
comments  on  January  16,  2002.  Fuji, 
Jazz,  Grandway,  and  the  LA  filed 
response  comments  on  January  25, 
2002.  On  February  6,  2002  Jazz  filed  a 
petition  to  the  Supreme  Court  for  a  writ 
of  certiorari  of  a  portion  of  the  Jazz 
decision.  On  March  13,  2002,  Fuji  filed 
a  cross  petition  for  a  writ  of  certiorari. 
On  June  24,  2002,  the  Supreme  Court 
denied  both  petitions.  The  Federal 
Circuit's  remand  to  the  Commission 


concerned  a  motion  filed  by  Fuji  with 
the  Federal  Circuit  on  May  4,  2001.  In 
that  motion  Fuji  requested:  (1)  A 
modification  of  the  stay  orders  to 
increase  the  bonds  imposed  on  Dynatec 
and  Jazz  (an  issue  that  became  moot 
when  the  court  lifted  the  stays  that  it 
had  put  in  place  pending  appeal),  and 
(2)  an  order  prohibiting  circiunvention 
of  Commission's  orders  by  Grandway.^ 
Fuji  raised  the  same  issues  that  it  raised 
in  the  May  4,  2001  motion  to  the 
Federal  Circuit  in  a  complaint  for 
enforcement  proceedings  that  it  filed 
with  the  Commission  on  June  27,  2001. 
After  negotiations,  Fuji  and  Grandway 
entered  a  Stipulated  Agreement  (SA)  on 
July  19,  2001,  which  Fuji  filed  with  the 
Commission  on  July  20,  2001.  In  filing 
the  SA  with  the  Commission,  Fuji  stated 
that  it  was  withdrawing  the  allegations 
that  it  made  against  Grandway  because 
the  matters  complained  of  in  the 
enforcement  complaint  were  now  moot. 
In  view  of  the  SA  between  Fuji  and 
Grandway  and  Fuji's  statement  to  the 
Commission  in  withdrawing  its 
enforcement  complaint  against 
Grandway,  the  Commission  determined 
that  the  issues  remanded  to  the 
Commission  by  the  Federal  Circuit  in 
the  Jazz  decision  are  moot.  Fuji  also 
requested  that  the  Commission  consider 
its  amended  "Response  to  the 
Commission's  Notice  of  Request  for 
Comments,"  dated  January  16,  2002,  as 
an  enforcement  complaint  against  Jazz 
and  two  individuals  associated  with 
Jazz.  The  Commission  having  found  that 
Fuji's  filing  complies  with  the 
requirements  for  institution  of  a  formal 
enforcement  proceeding,  determined  to 
institute  formal  enforcement 
proceedings  to  determine  whether  Jazz 
and  the  two  named  individuals  are  in 
violation  of  the  Commission's  general 
exclusion  order  and/or  cease  and  desist 
order  issued  in  the  investigation,  and 
what  if  any  enforcement  measures  are 
appropriate. 

"The  following  were  named  as  parties 
to  the  formal  enforcement  proceeding: 
(1)  Complainant  Fuji  Photo  Film  Co., 
Ltd;  (2)  Jazz  Photo  Film  Co.,  (3)  Jack 
Benun,  Principal  Consultant  of  Jazz  (4) 
Anthony  Cossentino,  President  of  Jazz, 
(5)  and  a  Commission  investigative 
attorney  to  be  designated  by  the 
Director,  Office  of  Unfair  Import 
Investigations. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930. 19  U.S.C.  1337  and 
Commission  rule  210.75. 19  CFR  210.75. 

Issued:  September  24,  2002. 


<  As  noted,  Grandway  is  the  successor  in  interest 
to  Dynatec. 


By  order  of  the  Conunission. 
Marilyn  R.  AbboM, 

Secretary  to  the  Commission. 

[FR  Doc.  02-24661  Filed  9-26-02;  8:45  am] 

BIUMQ  CODE  TWO-te-P 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Sarvica 

Agency  Information  Collacklon 
Actlvltlaa:  Comment  Raquaat 

ACTION:  60-Day  Notice  of  Information 
Collection  Under  Review;  Application 
for  Replacement  Naturalization/ 
Citizenship  Dociunent;  Form  N-S65. 

The  Department  of  Justice. 
Immigration  and  Natiualization  Service 
has  submitted  the  following  information 
collection  request  for  review  and 
clearance  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  The 
proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encoiu-aged  and  will  be  accepted  for 
sixty  days  until  November  26,  20002. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of_the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assiunptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  This  Informatioii 
Collection 

(1)  Type  of  Information  Collection: 
Extension  of  a  previously  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Application  for  Replacement 
Naturalization/Citizenship  Document. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
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Department  of  Justice  sponsoring  the 
collection:  Form  N-565.  Adjudications 
Division,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstmct:  Primary:  Individuals  or 
households.  This  form  is  used  to  apply 
for  a  replacement  of  a  Declaration  of 
Intention,  Natiiralization  Certificate, 
Certificate  of  Citizenship  or  Repatriation 
Certificate,  or  to  apply  for  a  special 
certificate  of  naturalization  as  a  U.S. 
citizen  to  be  recognized  by  a  foreign 
country. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  22,567  responses  at  55  minutes 
(.916)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  20,671  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director,  Regulations  and  Forms 
Services  Division,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  4034,  425  I  Street,  NW., 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Patrick  Henry  Building,  601  D 
Street,  NW.,  Suite  1600,  Washington, 
DC  20530.  I 

Dated:  September  23,  2002. 
Richard  A.  Sloan, 

Department  Clearance  Officer,  United  States 
Department  of  Justice,  Immigration  and 
Naturalization  Service. 
(FR  Doc.  02-24627  Filed  9-26-02;  8:45  am] 
MLUNG  COOe  4410-10-M 


DEPARTMErfT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  30-Day  Notice  of  Information 
Collection  imder  Review:  The  Student 
and  Exchange  Visitor  Information 
Systems  (SEVIS). 


The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
(INS)  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  INS 
published  a  notice  in  the  Federal 
Register  on  May  16,  2002  at  67  FR 
34956.  The  notice  allowed  for  a  60-day 
public  review  and  comment  period  on 
the  extension  of  a  currently  approved 
information  collection.  No  public 
comments  were  received  on  this 
information  collection.  The  information 
collection  was  granted  temporary 
approval  by  OMB  (with  terms)  on  June 
27,  2002  and  assigned  an  approval 
number  of  1115-0252  with  an 
expiration  date  of  December  31,  2002. 
The  INS  now  requests  a  3-year 
extension  of  the  currently  information 
collection. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments  to  satisfy  the  requirements  of 
the  Paperwork  Reduction  Act  for  an 
extension  of  this  information  collection 
for  a  period  not  to  exceed  three  years. 
Comments  are  encouraged  and  will  be 
accepted  until  October  28,  2002.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Department  of  Justice 
Desk  Officer,  725— 17th  Street,  NW.. 
Room  10235,  Washington,  DC  20530. 

Written  conunents  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  acovacy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  infortnation, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 


other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 
Collection 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
information  collection. 

(2)  Title  of  the  Form/Collection:  The 
Student  and  Exchange  Visitor 
Information  System. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  No  Agency  Form  Number 
(File  No.  OMB-30);  Adjudications 
Division,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
Households.  This  system  will  be  used 
by  institutions  and  sponsors  to  provide 
notification,  reports,  updates,  and  data 
required  by  regulations  on  the 
institution  and  program,  as  well  as  on 
student  and  exchange  visitors. 
Additionally  the  Service  and  the 
Department  of  State  will  use  SEVIS  to 
adjudicate  benefits  and  services,  track 
student  and  exchange  visitor  data,  and 
to  monitor  institution  and  program 
sponsor  compliance  with  current 
regulations. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  625,135  applicants  and  5 
responses  at  20  minutes  (.333  hours)  per 
response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  1,040,850  annual  burden 
hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291. 
Director,  Regulations  and  Forms 
Services  Division,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  4034,  425  I  Street  NW., 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Seciuity  Staff,  Justice  Management 
Division,  Patrick  Henry  Building,  601  D 
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Street,  NW.,  St.  1600,  Washington,  DC 
20530. 

Dated:  September  23,  2002. 
Richard  A.  Sloan, 

Department  Clearance  Officer,  United  States 
Department  of  Justice,  Immigration  and 
Naturalization  Service. 
[FR  Doc.  02-24626  Filed  9-26-02;  8:45  am] 
BHJJNQ  COOE  4410-10-M 


DEPARTMENT  OF  JUSTICE 

immigration  and  Naturalization  Service 

Agency  information  Collection 
Activities:  Proposed  Coliectton; 
Comment  Request 

action:  30-Day  Notice  of  Information 
Collection  under  Review:  LIFE 
Legalization  Supplement  to  Form  1-485 
Instructions;  Form  I-485D. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
(INS)  has  submitted  the  folloMring 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  information 
collection  was  previously  published  in 
an  interim  rule  INS  No.  2115-01  in  the    , 
Federal  Register  on  June  1,  2001  at  66 
FR  29661,  allowring  for  a  60-day  public 
review  and  comment  period.  In 
response  to  public  comments  received 
and  upon  further  review  by  the  INS,  the 
fee  for  this  information  collection  has 
been  lowered  to  $255.  The  INS  is  now 
requesting  a  3-year  extension  on  the 
currently  approved  information 
collection. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments.  Comments  are  encoiuaged 
and  will  be  accepted  until  October  28, 
2002.  This  process  is  conducted  in 
accordance  with  5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Department  of  Justice 
Desk  Officer,  725— 17th  Street,  NW., 
Room  10235,  Washington,  DC  20530. 

Written  comments  and  suggestions 
bora,  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 


whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assimiptions  used; 

(3)  Enhance  the  quality,  utility,  and 
Clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  whe 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 
Collection 

(1)  Type  of  Information  Collection: 
Extension  of  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection:  LIFE 
Legalization  Supplement  to  Form  1-485 
Instructions. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1—485  Supplement  D. 
Adjudications  Division,  Immigration 
and  Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
households.  This  form  may  be  used  by 
certain  class  action  participants 
applying  for  adjustment  of  status 
pursuant  to  Pub.  L.  10&-553  and  8  CFR 
245(a).  The  information  collected  on 
this  form,  in  combination  with  the  data 
collected  on  Form  1-485,  will  be  used 
by  the  Service  to  determine  eligibility 
for  the  requested  benefit. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  400,000  responses  at 
approximately  one  (1)  hour  per 
response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  400,000  annual  burden 
hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan,  202-514-3291, 
Director,  Regulations  and  Forms 
Services  Division,  Immigration  and 
Natiutilization  Service,  U.S.  Department 
of  Justice,  Room  4034.  425  1  Street,  NW., 
Washington,  DC  20536. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 


Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  601  D  Street,  NW.,  Patrick 
Henry  Building,  Suite  1600, 
Washington,  IX:  20004. 

Dated:  September  23,  2002. 
Richard  A.  Sloan, 

Department  Clearance  Officer,  United  States 
Department  of  Justice,  Immigration  and 
Naturalization  Service. 
(FR  Doc.  02-24628  Filed  9-25-«2:  8:45  am) 
etujNa  cooe  uio-io-m 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
ActtvKles:  Proposed  Collection; 
Comments  Requested 

ACTION:  30-Day  notice  of  information 
collection  under  review:  Memorandum 
of  Understanding  to  Participate  in  an 
Employment  Eligibility  Confirmation 
Pilot  Program. 

The  Department  of  Justice  (DO J), 
Immigration  and  Naturalization  Service 
(INS)  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  proposed 
information  collection  is  published  to 
obtain  comments  finm  the  public  and 
affected  agencies.  This  proposed 
information  collection  was  previously 
published  in  the  Federal  Register  at  67 
FR  35592  on  May  20,  2002,  allowing  for 
a  60-day  public  review  and  conunent 
period.  No  comments  were  received  by 
the  INS. 

The  purpose  of  this  notice  is  to  allow 
for  an  additional  30  days  for  public 
comment  until  October  28,  2002.  This 
process  if  conducted  in  accordance  with 
5  CFR  1320.10.  Written  conunents  and/ 
or  suggestions  regarding  the  items 
contained  in  this  notice,  especially  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention  Department  of  Justice 
Desk  Office,  725— 17th  Street  SW.,  Suite 
10102,  Washington,  DC  20503. 
Additionally,  comments  may  be 
submitted  to  OMB  via  facsimile  to  (202) 
395-5806. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  are  encouraged.  Your 
conunents  should  address  one  or  more 
of  the  following  four  points: 
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(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhemce  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  of 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 
Collection 

(1)  Type  of  Information  Collection: 
Revision  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Memorandum  of  Understanding  to 
Participate  in  an  Employment  Eligibility 
Confirmation  Pilot  Program. 

^     [3}  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  No  agency  form  number;  File 
No.  OMB-18,  SAVE  Program. 
Immigration  and  Naturalization  Service, 
Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Individuals  or  households. 
Employers  election  to  participate  in  a 
pilot  will  execute  a  Memorandum  of 
Understanding  with  the  Immigration 
and  Naturalization  Service  and  the 
Social  Secvuity  Administration  (if 
applicable)  that  provides  the  specific 
terms  and  conditions  governing  the 
pilot  and  company  information  for  each 
site  that  will  be  performing  employment 
verification  queries. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  5,000  responses  at  1  hour  and 
35  minutes  (1.538  hours)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  7,915  hours  annually. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan,  Director,  Regulations 
an  Forms  Services  Division. 
Immigration  and  Naturalization  Service, 
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U.S.  Department  of  Justice,  415  I  Street, 
NW..  Room  4034,  Washington,  DC 
20536;  (202)  514-3291.  Comments  and 
suggestions  regarding  items  contained 
in  this  notice  especially  regarding  the 
public  burden  and  associated  response 
time  may  also  be  directed  to  Richard  A. 
Sloan. 

If  additional  information  is  required 
contact:  Robert  B.  Briggs,  Department 
Clearance  Officer,  Management  and 
Security  Staff,  Justice  Management 
Division,  United  States  Department  of 
Justice,  601  D  Street.  NW.,  Patrick 
Henry  Building,  Suite  1600,  NW.. 
Washington,  DC  20530. 

Dated:  September  23.  2002. 
Richard  A.  Sloan, 

Department  Clearance  Officer,  United  States 
Department  offustice.  Immigration  and 
Naturalization  Service. 
[FR  Doc.  02-24629  Filed  9-26-02-,  8:45  am) 

BILLING  CODE  4410-10-M 


DEPARTMENT  OF  LABOR       ~ 

Office  of  the  Secretary 

Sukxnission  for  0MB  Review; 
Comment  Request 

September  12,  2002. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  request  (ICR)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  each 
individual  ICR,  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor.  To  obtain  documentation  contact 
Marlene  Howze  at  ((202)  219-8904  or  e- 
mail  Howze-Marlene@dol.gov). 

Comments  should  be  set  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  PWBA, 
Office  of  Management  and  Budget, 
Room  10235,  Washington,  DC  20503 
((202)  395-7316),  within  30  days  from 
the  date  of  this  publication  in  Uie 
Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

*  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

*  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 


*  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Agency:  bureau  of  Labor  Statistics 
(BLS). 

Title:  Mass  Layoff  Statistics  Program. 

0^a  Number:  1220-0090. 

Affected  Public:  Business  or  other  for- 
profit.  Not-for-profit  institutions;  Farms; 
Federal  Government;  State,  Local  or 
Tribal  Government. 

Frequency:  Quarterly  and  Monthly. 

Number  of  Respondents:  23,053. 

Number  of  Annual  Responses:  23,848. 

Estimated  Time  Per  Response:  60 
minutes  for  SESAs  and  20  minutes  for 
employers. 

Total  Burden  Hours:  81,547. 

Total  Annualized  Capital/Startup 
Costs:  $0. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  SO. 

Description:  Clause  (iii)  of  Section 
309(2)(15)(a)(l)(A)  of  Pub.  L.  105-220. 
the  Workforce  Investment  Act  (WIA), 
states  that  the  Secretary  of  Labor  shall 
oversee  the  development,  maintenance, 
and  continuous  improvements  of  the 
incidence  of,  industrial  and 
geographical  location  of,  and  number 
workers  displaced  by.  permanent  layoffs 
and  plant  closings.  The  information 
collected  and  compiled  in  the  Mass 
Layoff  Statistics  (MLS)  program  uses  a 
standardized,  automated  approach  to 
identify,  describe,  and  track  the  impact 
of  major  job  cutbacks.  It  utilizes,  to  the 
greatest  degree  possible,  existing 
Unemployment  Insurance  (UI)  records 
and  computerized  data  files, 
supplemented  by  direct  employer 
contact.  Such  data  are  used  by  Congress, 
the  Executive  Branch,  the  business, 
labor  and  academic  communities, 
SESAs,  and  the  U.S.  Department  of 
Labor  for  both  macro-  and 
microeconomic  analysis,  including 
specific  labor  market  studies  geared 
towards  manpower  assistance  and 
development.  There  is  no  other 
comprehensive  source  of  statistics  on 
either  establishments  or  workers 
affected  by  mass  layoffs,  and  plant 
closings;  therefore,  none  of  the 
aforementioned  data  requirements  could 
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be  fulfilled  if  this  data  collection  did  not 
occur. 

Ira  L.  Mills, 

Departmental  Clearance  Officer. 

[FR  Doc.  02-24499  Filed  9-26-02;  8:45  am] 

BILUNG  CODE  4S10-a9-M 

DEPARTMENT  OF  UkBOR 

Office  of  the  Sacratary 

Submlasion  for  OMB  Emargartcy 
Review;  Comment  Raquaat 

September  19.  2002. 

The  Department  of  Labor  has 
submitted  the  following  (see  below) 
information  collection  request  (ICR), 
utilizing  emergency  review  procedures, 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13. 
44  U.S.C.  Chapter  35).  OMB  approval  is 
requested  by  October  1,  2002.  A  copy  of 
this  ICR,  with  applicable  supporting 
documentation,  may  be  obtained  by 
contacting  Darrin  King  on  202-693- 
4129  or  e-mail:  king-darrin@dol.gov. 

Comments  and  questions  about  the 
ICR  listed  below  should  be  submitted  to 
the  Office  of  Information  and  Regulatory 
Affairs.  Attn:  OMB  Desk  Officer  for  the 
Department  of  Labor.  Office  of 
Management  and  Budget,  Room  10235. 
Washington.  DC  20503  (202-395-7316). 
Comments  must  be  received  by 
September  30,  2002.  The  Office  of 
Management  and  Budget  is  particularly 
interested  in  comments  which: 

*  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

*  Evaluate  the  accuracy  of  the 
agency's  estimate  for  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

*  Enhance  the  quality,  utility,  and 
clarify  of  the  information  to  be 
collected;  and 

*  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

Agency:  Women's  Bureau. 


Title:  The  National  Survey  of 
Attitudes  Regarding  Comp  Time  and 
Balancing  Work  and  Family. 

0\fB  Number:  1225-ONEW. 

Frequency:  One  time. 

Affected  Public:  Individuals  or 
household. 

Number  of  Respondents:  1,000. 

Annual  Responses:  1.000. 

Estimated  Time  for  Response:  6 
minutes. 

Total  Burden  Hours:  100. 

Total  Burden  Cost  (capital/startup): 
$0. 

Total  Burden  Cost  (operating/ 
maintaining):  SO. 

Description:  Many  indicators  suggest 
that  the  world  is  a  very  different  place 
now  a  little  over  a  year  past  the  tragedy 
of  9-11.  Many  Americans  are  focusing 
more  on  their  emotional  relationships 
with  family  and  friends  and  have  a 
desire  to  do  a  better  job  balancing  their 
work  and  family  lives. 

Both  President  George  W.  Bush  and 
Secretary  of  Labor  Elaine  L.  Chao 
support  the  modernization  of  the  1938 
Fair  Labor  Standards  Act  (FLSA).  By 
updating  the  FLSA,  private  sector 
workers  would  have  the  opportimity  to 
choose  one  and  one-half  hours  of 
compensatory  time  (comp  time)  for 
every  hour  of  overtime  pay  to  help  them 
balance  their  work  and  family 
responsibilities. 

This  short  telephone  survey  will 
collect  information  from  a  random 
sample  of  1.000  adults  in  the  American 
workforce  to  understand  their  opinions 
regarding  the  need  for,  and  their  success 
in  balancing  work  and  family 
responsibilities,  and  their  potential 
desire  to  have  the  option  of  comp  time 
in  lieu  of  overtime  pay.  The  collected 
information  will  be  used  by  the 
Department  of  Labor  and  Congress  to 
help  make  decisions  regarding  changes 
in  legislation  that  would  offer  greater 
flexibility  to  employers  and  employees. 

Ira  L.  MilU, 

Departmental  Clearance  Officer. 

[FR  Doc.  02-24500  Filed  9-26-02;  8:45  am] 

BtLUNO  CODE  4S10-23-M 


DEPARTMENT  OF  UkBOR 

Office  of  the  Traaaury 

Sulxniaaion  for  OMB  Emargertey 
Review;  Comment  Requaat 

September  18,  2002. 

The  Department  of  Labor  has 
submitted  the  following  (see  below) 


information  collection  requests  (ICRs), 
utilizing  emergency  review  procedures, 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Public  Law  104- 
13,  44  U.S.C.  Chapter  35).  OMB 
approval  has  been  requested  by  October 
9,  2002.  A  copy  of  these  ICRs,  with 
applicable  supporting  documentation, 
may  be  obtained  by  contacting  Darrin 
King  on  202-693-4129  or  e-mail:  king- 
darrin@dol.gov. 

Comments  and  questions  about  the 
ICRs  listed  below  should  be  forwarded 
to  the  Office  of  Information  and 
Regulatory  Affairs.  Attn:  OMB  Desk 
Officer  for  the  Employment  and 
Training  Administration,  Room  10235, 
Washington.  DC  20503.  Comments  are 
requested  by  October  8,  2002.  The 
Office  of  Management  and  Budget  is 
particularly  interested  in  comments 
which: 

*  evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

*  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

*  enhance  the  quality,  utility,  and    ^ 
clarity  of  the  information  to  be 
collected;  and 

*  minimize  the  btirden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
e.g.,  permitting  electronic  submissions 
of  responses. 

Agency:  Employment  and  Training 
Administration  (ETA). 

Titles:  Customer  Survey  and  TAA 
Customer  Survey  (OMB  No.  1205-0190); 
Business  Confidential  Data  Request  and 
NAFTA  Transitional  Adjustment 
Assistance  Confidential  Data  Request 
(OMB  No.  1205-0339);  and  Petition  for 
Trade  Adjustment  Assistance  (OMB  No. 
1205-0342). 

OSfB  Numbers:  1205-0342;  1205- 
0190;  and  1205-0339. 

Affected  Public:  Businesses  or  other 
for-profit;  Individuals  or  households; 
and  State,  Local,  or  Tribal  Government. 

Type  of  Response:  Reporting. 
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Estimated 

burden : 

- 

OMB  No. 

Cite' 
Reference 

Total 
Respondents 

.Annual 
Responses 

.Average 
Time  per 
Response 

Total  Requested 
Burden 

1205-0342 

ET.A-9042a 

4.100 

4.100 

15 
minutes 

1.025 

1205-0342 

State  review  o^ 
ETA-9042a 

N'A 

N/A 

5  minutes 

342 

1205-0342  Sub-total: 

///,■///■//////////////// 

4.100 

///////////// 

1.367 

- 

1205-0339 

ETA-9043a 

4.100 

4.100 

3.5  hours 

14.350 

1205-033.9 

ETA-9043 

1 .000 

1.000 

3  hours 

3,000 

1205-03.39 

State  Review  of 
ETA-9043 

N/A 

N/A 

4.5  hours 

4.500 

1205-0339  Sub-total: 

iiinniiiiiiiiiHiiui 

5.100 

///////////// 

21.850 

1205-0190 

ETA-8562a 

6.560 

6.560 

1.78 
hours 

11,677 

1205-0190 

ETA-8562 

2.220 

2,220 

1.78 
hours 

3.951 

" 

1205-0190  Sub-total: 

lillllilllllillllllllll 

8,780 

///////////// 

15.628 

GR-\iND  TOT.ALS: 

lllllllllllllllllllllll 

17,980 

///////////// 

38345 

Total  Burden  Cost  (capital/startup): 
$0. 

Total  Burden  Cost  (operating/ 
maintaining):  $0. 

Description:  The  Trade  Act  of  2002 
(Public  Law  107-210)  amends  the  Trade 
Act  of  1974  and  consolidates  two 
previously  authorized  worker 
adjustment  assistance  programs.  Trade 
Adjustment  Assistance  (TAA)  and  North 
American  Free  Trade  Agreement- 
Transitional  Adjustment  Assistance 
(NAFTA-TAA)  into  one  TAA  program 
effective  November  4,  2002.  Section  221 
(a)  of  Title  II,  Chapter  2  of  the  Trade  Act 
of  1974,  as  amended  by  the  Trade  Act 
of  2002,  authorizes  the  Secretary  of 
Tabor  and  the  Governor  of  each  state  to 
accept  petitions  for  certification  of 
'  eligibility  to  apply  for  adjustment 
assistance.  The  petitions  may  be  filed  by 
a  group  of  workers,  their  certified  or 
recognized  union  or  duly  authorized 
representative,  employers  of  such 
workers,  one-stop  operators  or  one-stop 
partners.  ETA  Form  9042a,  Petition  for 
Trade  Adjustment  Assistance,  and  its 
Spanish  translation,  ETA  Form  904 2a- 
1,  Solicitud  De  Asistencia  Para  Ajuste, 
establish  a  format  that  may  be  used  for 
filing  such  petitions.  ETA  Form  9042a 
and  9042a-l  revise  and  eliminate  ETA 
Form  9042  (1205-0342,  expiring  8/04) 


and  its  Spanish  translation  ETA  9042- 
1 ,  and  also  eliminate  ETA  Form  8560 
(1205-0192,  expiring  7/03)  and  its 
Spanish  translation  ETA  8559. 

Sections  222,  223  and  249  of  the 
Trade  Act  of  1974,  as  amended,  require 
the  Secretary  of  Labor  to  issue  a 
determination  for  groups  of  workers  as 
to  their  eligibility  to  apply  for  Trade 
Adjustment  Assistance  (TAA).  After 
reviewing  all  of  the  information 
obtained  for  each  petition  for  trade 
adjustment  assistance  filed  with  the 
Department,  a  determination  is  issued 
as  to  whether  the  statutory  criteria  for 
certification  are  met.  The  information 
collected  in  ETA  Form  9043a,  Business 
Confidential  Data  Request,  and  ETA 
Form  8562a,  Customer  Survey,  will  be 
used  by  the  Secretary  to  specifically 
determine  to  what  extent,  if  any, 
increased  imports  or  shift  in  production 
have  impacted  the  petitioning  worker 
group.  The  ETA  9043a  revises  FTA  9043 
and  ETA  9014.  The  ETA  8562A  revises 
ETA  8562  and  ETA  9044.  The  current 
ETA  9043  (1205-0339,  expiring  8/04) 
and  ETA  9014  (1205-0197,  expiring  10/ 
03)  will  remain  in  effect  until  the 
respective  expiration  dates.  The  current 
ETA  8562  (1205-0190,  expiring  10/03) 
and  ETA  9044  (1205-0337,  expiring  7/ 


04)  will  remain  in  effect  until  the 
respective  expiration  dates. 

Ira  L.  Mills, 

Departmental  Clearance  Officer. 

[FR  Doc.  02-24501  Filed  9-26-02;  8:45  am) 

BUJJNG  CODE  4S10-aiMI 

DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

September  17,  2002. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  request  (ICR)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  each 
individual  ICR,  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor.  To  obtain  docmnentation  contact 
Marlene  Howze  at  ((202)  693-4158  or  e- 
mail  Howze-Marlene@dol.gov. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  ESA,  Office 
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of  Management  and  Budget.  Room 
10235,  Washington.  DC  20503  ((202) 
395-7316),  within  30  days  from  the  date 
of  this  publication  in  the  Federal 
Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

*  *  *  evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

*  *  *  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assmnptions  used; 

*  *  *  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  minimize  the  burden  of 
the  collection  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Type  of  Review:  Extension  of  a 
curreiitly  approved  collection. 

Agency:  Employment  Standards 
Adininistration  (ESA). 

Title:  Request  for  Examination  and/or 
Treatment. 

OMB  Number:  1215-0066. 

Affected  Public:  Individuals  or 
households. 

Frequency:  On  occasion. 

Number  of  Respondents:  16,500. 

Number  of  Annual  Responses: 
109,725. 

Estimated  Time  Per  Response:  1.08 
minutes. 

Total  Burden  Hours:  118,503. 

Total  Annualized  Capital/Startup 
Costs:  SO. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $43,890. 

Description:  The  Office  of  Workers' 
Compensation  Programs  administers  the 
Longshore  and  Harbor  Workers' 
Compensation  Act.  The  Act  provides 
benefits  to  workers  injiu^d  in  maritime 
emplojrment  on  the  navigable  waters  of 
the  United  States  or  in  an  adjoining  area 
customarily  used  by  an  employee  in 
loading,  unloading,  repairing  or 
building  a  vessel.  Under  Section  7  of  the 
Longshore  Act,  the  employer/insiuance 
carrier  is  responsible  for  furnishing 
medical  care  for  the  injured  employee 
for  such  period  of  time  as  the  injury  or 
recovery  period  may  require.  Form  LS- 
1  is  used  by  the  Longshore  Division  to 
verify  that  proper  medical  treatment  had 
been  authorized  and  to  determine  the 
severity  of  a  claimant's  injuries  and  thus 


his/her  entitlement  to  compensation 
benefits  which  they  are  responsible  by 
law  to  provide  if  a  claimant  is  medic^y 
unable  to  work  as  a  result  of  a  war- 
related  inJTuy.  If  the  information  were 
not  collected,  verification  of  authorized 
medical  care  and  entitlement  to 
compensation  benefits  would  not  be 
possible. 

Ira  L.  Mills. 

Departmental  Cleamnce  Officer. 

[FR  Doc.  02-24502  Filed  9-26-02;  8:45  am] 

BIUJNQ  COK  4S10-CF-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Senior  Executive  Service;  Appointment 
of  a  Memtier  to  ttie  Performance 
Review  Board 

Title  5  U.S.C.  4314(c)(4)  provides  that 
Notice  of  the  appointment  of  an 
individual  to  serve  as  a  member  of  the 
Performance  Review  Board  of  the  Senior 
Executive  Service  shall  be  published  in 
the  Federal  Register. 

The  following  individuals  are  hereby 
appointed  to  a  three-year  term  on  the 
EJiepartment's  Performance  Review 
Board:  Ray  McKirmey,  Corlis  Sellers. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  LeDoux,  Director,  Office  of 
Executive  Resources  and  Persormel 
Security,  Room  C5526,  U.S.  Department 
of  Labor,  Frances  Perkins  Building,  200 
Constitution  Avenue,  NW.,  Washington, 
EK:  20210,  telephone:  (202)  693-7605. 

Signed  at  Washington,  DC,  this  16th  day  of 
September,  2002. 
Elaine  L.  Chao, 
Secretary  of  Labor. 

[FR  Doc.  02-24591  Filed  9-26-02;  8:45  am] 
HLUNQ  COOE  4S10-23-M 


DEPARTMENT  OF  U^BOR 

Empioyment  and  Training 
Administration 

[TA-W-40.188  and  NAFTA-05388] 

GFC  Foam,  U.C.  West  Hazelton,  PA; 
Notice  of  Negative  Determination  on 
Reconsideration 

On  June  17,  2002.  the  Department 
issued  an  Affirmative  Determination 
Regarding  Application  for 
Reconsideration  for  the  workers  and 
former  workers  of  the  subject  firm.  The 
notice  will  soon  be  published  in  the 
Federal  Register. 

The  Department  initially  denied  TAA 
to  woriters  of  GFC  Foam,  LLC,  West 
Hazelton,  Peimsylvania  because 


criterion  (3)  was  not  met.  The 
"contributed  importantly"  group 
eligibility  requirement  of  section  222(3) 
of  the  Trade  Act  of  1974,  as  amended, 
was  not  met.  Imports  did  not  contribute 
importantly  to  the  worker  separations. 

The  Department  denied  NAFTA-TAA 
because  criteria  (3)  and  (4)  have  not 
been  met.  Imports  from  Canada  or 
Mexico  did  not  contribute  importantly 
to  workers'  separations.  There  was  no 
shift  in  production  from  the  subject  firm 
to  Canada  or  Mexico  during  the  relevant 
period. 

The  workers  at  the  subject  firm  were 
engaged  in  employment  related  to  the 
production  of  polyurethane  foam. 

The  petitioner  believes  customers 
were  importing  polyiirethane  foam  and 
therefore  requested  that  the  Department 
of  Labor  survey  customers  of  the  subject 
firm. 

On  review  of  the  request  for 
reconsideration  the  £>epartment  of  Labor 
determined  that  a  survey  of  major 
customers  should  be  conducted  for  the 
relevant  period. 

On  reconsideration,  the  Department 
contacted  the  company  for  a  list  of 
major  declining  customers  of  the  subject 
firm.  The  company  supplied  a  list  of 
major  customers  of  the  subject  firm. 

The  U.S.  Department  of  Labor 
conducted  a  survey  of  the  major 
customers  of  the  subject  firm  regarding 
their  purchases  of  polyurethane  foam 
during  1999,  2000  and  January  through 
September  2001.  The  survey  revealed    * 
that  none  of  the  customers  reported 
importing  poljmrethane  foam  from 
Canada  or  Mexico  or  from  any  other 
foreign  source  during  the  relevant 
period. 

Conclusion 

After  reconsideration,  I  affirm  the 
original  notices  of  negative 
determination  regarding  eligibility  to 
apply  for  worker  adjustment  assistance 
and  NAFTA-Transitional  Adjustment 
Assistance  for  workers  and  former 
workers  of  GFC  Foam.  LLC,  West 
Hazelton,  Peimsylvania. 

Signed  at  Washington.  DC.  this  4th  day  of 
September  2002. 
Edward  A.  Tomchick, 

Director,  Division  of  Trade  Adjustment^ 

Assistance. 

(FR  Doc.  02-24504  Filed  9-26-02;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Emptoyment  and  Training 
Administration 

Notice  of  Oetarmlnations  Regarding 
Eilgibility  To  Apply  for  Worker 
Ad)ustment  Assistance  and  NAFTA 
Transitiorwl  Adjustment  Assistance 

In  accordance  with  Section  223  of  tlie 
Trade  Act  of  1974,  as  amended,  the 
Department  of  Labor  herein  presents 
simunaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
during  the  period  of  September,  2002. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  sub-division  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations  for  Worker 
Adjustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 
TA-W-4 1,786:  National  Textiles,  LLC. 

Gaffney,  SC 
TA-W-41,819:  National  Forge  Co., 

Irvine,  PA 
TA-W-41.852;  Cookeville  Stamping. 

Formerly  Cookeville  Tool  and 

Manufacturing,  Inc..  A  Wholly 

Owned  Subsidiary  of  American 

Trim.  LLC,  Cookeville,  TN 
TA-W-41,039;  Carboloy,  Inc.,  Lenoir 

City,  TN 
TA-W-41.915;  Mountain  High  Timber, 

LaPine.  OR 
TA-W-41.926;  Spartech  Plastics— 

Conneaut,  Extruding  Sheet  and 

RoUstock,  Conneaut,  OH 
TA-W-41,898:  Multicraft  Technology,  a 

Division  of  Morgan  Auto/Consumer 

Group,  Tylertown,  MS 
TA-W-4 1,854;  ZF  Industries,  Inc., 

Tuscaloosa,  AL 


TA-W-41,630;  Metokote  Corp.,  Louden, 

TN 
TA-W-41,723;  Snorkel  International, 

Omniquip  Textron,  Inc.,  Elwood.  KS 
TA-W-41,543:  General  Electric 

Transportation  Systems,  a 

Subsidiary  of  General  Electric  Co., 

Erie,  PA 
TA-W-41,838;  Feralloy  North  American 

Steel,  Melvindale,  MI 
TA-W-41,519;  Moll  Industries,  Display 

Div.,  Jeffrey  Lane  Facility, 

Morristown,  NJ 
In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 
TA-W-41,826;  Marco  Marine  Seattle,  a 

Subsidiary  of  Marine  Construction 

and  Design  Co  Manufacturing 

Products,  Div.,  Seattle,  WA 
TA-W-41,757:  Curt  G.  Joa,  Inc.,  Florida 

Div.,  Boyton  Beach,  FL 
TA-W-41,421;  American  Dawn.  Inc., 

Compton,  CA"  All  workers  engaged 

in  the  production  of  tablecloths, 

napkins,  dishtowels,  aprons,  linen, 

rags  and  throw  pillows  for  home 

retail  sale,  are  denied  eligibility  to 

apply  for  trade  adjustment 

assistance. 
TA-W-39,147;  Stainless  Tank  and 

Equipment  (ST&E).  Cottage  Grove, 

WI 
TA-W-4 1 ,932;  Jetcraft  Boats,  Medford, 

OR 
TA-W-41,837:  Kurt  Manufacturing  Co., 

Minneapolis,  MN 
TA-W-41,387;  Contract  Embroidery,  El 

Paso.  TX 
TA-W-41 .827;  Motorola.  Inc.. 

Semiconductor  Products  Sector, 

MOS/^.  Mesa.  AZ 
TA-W-^1.591;  Riley  Gear  Corp..  North 

Tonawanda.  NY 
TA-W-41. 652;  Sagem.  Inc..  Greenville. 

SC 
TA-W-41, 856:  Coming  Cable  Systems,  a 

Subsidiary  of  Coming,  Inc. , 

Marshfield:  MO 
TA-W-41, 822;  Nextec  Applications, 

Inc.,  Vista,  CA 
TA-W~41,869;  Skyworks  Solutions.  Inc., 

Test  and  Assembly  Div.,  Haverhill, 

MA 
The  workers  firm  does  not  produce  an 
article  as  required  for  certification  under 
Section  222  of  the  Trade  Act  of  1974. 
TA-W-41. 664;  Alyesha  Pipeline  Service, 

Anchorage,  AK,  NC 
TA-W-4 1.807;  North  American 

Refractories  Co..  a  Subsidiary  of 

RHI  Refractories  Holding  Co.,  Flow 
Control  Group,  Pittsburg^,  PA 


TA-W-41, 830:  Ameriphone,  Inc.,  a 

Wholly  Owned  Subsidiary  of 

Plantronics,  Inc.,  Garden  Grove,  CA 
TA-W-41,909;  Defender  Services,  Inc., 

Greensboro,  NC 
TA-W-41,953:  Astec  America,  Inc., 

Carlsbad,  CA 
TA-W-41.877:  Willamette  Industries, 

Weyerhaeuser  Co.,  Albany,  OR 
TA-W-41,880:  Affiliated  Building 

Services,  Biscoe,  NC 
TA-W-42.006:  Oshkosh  B'Gosh,  Inc., 

Miami  Trim  Warehouse,  Medley,  FL 
TA-W-42.018:  Panavision  Chicago, 

Panavision,  Inc.,  Chicago,  IL 
TA-W-41, 893;  J  and  J  Forging.  Inc., 

Monaco,  PA 
TA-W-41,895:  Xerox  Corp.,  Office 

Systems  Group  (OSG),  Office 

Products  Delivery  Unit  (OPDU), 

Webster,  NY 
TA-W-41, 851:  Burlington  Resources, 

Gulf  Coast  Div.,  Houston,  TX 
TA-W-4 1,600;  Columbia  Sportswear 

Co.,  Portland,  OR 
The  investigation  revealed  that 
criteria  (1)  has  not  been  met.  A 
significant  number  or  proportion  of  the 
workers  did  not  become  totally  or 
partially  separated  from  employment  as 
required  for  certification. 
TA-W-41,806:  Pa-Ted  Spring  Co..  El 

Paso,  TX 
The  investigation  revealed  that 
criteria  (1)  and  criteria  (3)  have  not  been 
met.  A  significant  number  or  proportion 
of  the  workers  did  not  become  totally  or 
partially  separated  from  employment  as 
required  for  certification.  Increased 
imports  did  not  contribute  importantly 
to  worker  separations  at  the  firm. 
TA-W-41,513;  Square  D  Company. 

Schneider  Electric.  Oxford,  OH 
The  investigation  revealed  that 
criteria  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 
TA-W-41. 920:  BAE  Systems.  Precision 

Aerostructures.  Wellington,  KS 
The  investigation  revealed  that 
criteria  (2)  and  criteria  (3)  have  not  been 
met.  Sales  or  production  did  not  decline 
during  the  relevant  period  as  required 
for  certification.  Increased  imports  did 
not  contribute  importantiy  to  worker 
separations  at  the  firm. 
.  TA-W-41, 508:  American  Meter  Co., 

Erie.  PA 

AfiBrmative  Determinations  for  Worker 
Adjustment  Assistance 

The  following  certifications  have  been 
issued;  the  date  following  the  company 
name  and  location  of  each 
determination  references  the  impact 
date  for  all  workers  of  such 
determination. 
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TA-W-41,897:  National  Electrical 

Carbon  Products,  Birmingham,  AL: 

July  8.  2001. 
TA-W-41,881;  HoUoway  Sportswear. 

Inc.,  Ville  Platte,  LA :  July  1 7,  2001 . 
TA-W-41, 870;  Cumnuns,  Inc.,  Universal 

Silencer,  Montello,  WI:July2,  2001. 
TA-W-41. 847:  Cooper  Tools,  a 

Subdivision  of  Cooper  Industries, 

Inc.,  Cortland,  NY:  June  25,  2001. 
TA-W-41,774;  BR  Holdings,  Ltd,  Racine 

Steel  Castings  Div.,  Racine,  WI:  June 

14,  2001. 
TA-W-41, 610:  Simmons  Juvenile 

Products  Co.,  Inc.,  New  London,  WI: 

May  16.2001. 
TA-W-40,980:  Dyna-Craft  Industries. 

Inc.,  Munysville,  PA:  January  20, 

2001 
TA-W-41,421:  American  Dawn,  Inc.. 

Compton,  CA:  April  1,  2001.  All 

workers  engaged  in  the  production 

of  tablecloths,  napkins,  dishtowels, 

aprons,  linen  and  rags  for 

institutional  use  are  eligible  to 

apply  for  trade  adjustmerit 

assistance. 
TA-W-41,519A;  Moll  Industries,  Brush 

Div.,  Davis  Avenue  Facility, 

Morristown,  TN:  December  6,  2000. 
TA-W-41, 845:  Norma  Tech.  Watertown, 

CT:  July  1,2001. 
TA-W-41, 836:  Mansfield  Plumbing 

Products,  Kileore.  TX;June  3,  2001. 
TA-W-41,832:  Alcoa  Fujikura  Ltd, 

Optical  Fiber  Systems,  Houston, 

MS:  April  29,  2001 . 
TA-W-41, 734:  Santiam  Forest  Products, 

Sweet  Home.  OR:  June  21,  2001. 
TA-W-41, 868:  VF  Imagewear  (West), 

Inc.,  Aft.  Pleasant,  TN:July  12, 

2001. 
TA-W-41. 863 :  Kalkstein  Silk  Mills,  Inc.. 

Paterson,  NJ:July  18.  2002. 
TA-W-41, 853;  Glamorise,  Willamsport, 

PA:  June  12.  2001. 
TA-W-41.871:  Harvard  Industries,  Inc.. 

Albion  Div.,  Albion.  MI:  June  27, 

2001. 
TA-W~41,883:  The  Akron  Equipment 

Corp.,  a  Div.  Of  Akron  Equipment 

Corp.,  Akron,  OH:  June  14.  2001. 
TA-W-4 1 ,892;  NFandM  International. 

Monaco,  PA:  July  18.  2001. 
TA-W-41.894:  Coilcraft  Hawarden.  a 

Subsidiary  of  Coilcraft.  Inc.. 

Hawarden.  lA:  July  10.  2001 .     . 
TA-W-41. 899:  McMahon  Group,  LLC,  dl 

bla  Syrtec,  Liverpool,  NY:  July  8, 

2001. 
TA-W-41, 904;  Americal  Corp.. 

Carrollton,  GA:  July  8,  2001. 
TA-W-41,906:  Cooper  Tools,  a  Div.  of 

Cooper  Industries,  Cheraw,  SC:July 

9.2001. 
TA-W-41,914:  Tom  Harmon  Logging. 

Sand  Creek-Woods  Div.,  San  Creek, 

OR:  July  15,  2001. 
TA-W-41,957:  Mahoning  Mills,  Inc., 

Kutztown,  PA:  July  22,  2001. 


TA-W-41,922:  Porterco,  LLC,  a  Wholly 

Owned  Subsidiary  of  Aladdin 

Industries,  LLC,  Magnolia,  AR:  July 

23.  2001. 
TA-W-^1,919:  Saint-Gobain  Abrasives, 

Inc.,  Coated  Abrasives  Div., 

Wheatfield,  NY:  July  18,  2001. 
TA-W-41,951:  Lion  Apparel.  Inc., 

Williamsburg,  KY:  July  31.  2001. 
TA-W-41. 949:  Don'l.  Inc..  Toccoa,  GA: 

July  22,  2001. 
TA-W-41,654:  Harry  J.  Price  Textiles, 

Inc.,  Lowell.  NC:  May  15,  2001. 
TA-W-41,720:  New  Boston  Coke  Corp., 

New  Boston,  OH:  June  13,  2001. 
TA-W-41, 71 7:  mi  Cornelius,  Inc., 

Anoka,  MN:June  4,  2001. 
TA-W-^1,644:  Lear  Corp.,  Marlette 

Facility.  Marlette.  MI:  May  31,  2001. 
TA-W-41,594:  Fulflex,  Inc.,  Scotland 

Neck,  NC:  May  11,2001. 
TA-W-il,366:  Starkey  Laboratories. 

Glencoe,  MN:  April  8,  2001 . 
TA-W-41. 087:  Holophane  Corp.. 

Pataskala.  OH:  February  1.  2001. 
TA-W-41. 924  6-  A;  MCMS,  Inc.. 

Durham,  NC  and  San  Jose,  CA: 

December  26,  2000. 
TA-W-39.994:  Talbar.  Inc..  Meadeville, 

PA:  August  27,  2000. 
TA-W-39,575:  J  and  L  Specialty  Steel. 

Inc..  Louisville.  OH:  June  18.  2000. 
Also,  piusuant  to  Titie  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (P.L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  Section 
250(a),  Subchaper  D,  Chapter  2,  TiUe  H, 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
summaries  of  detwminations  regarding 
eligibility  to  apply  for  NAFTA-TAA 
issued  during  the  months  of  September, 
2002. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
NAFTA-TAA  the  following  group 
eligibility  requirements  of  Section  250 
of  the  Trade  Act  must  be  met: 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  (including  worlcers 
in  any  agricultiual  firm  or  appropriate 
subdivision  thereof)  have  become  totally 
or  partially  separated  from  employment 
and  either — 

(2)  That  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolutely, 

(3)  That  imports  from  Mexico  or 
Canada  of  articles  like  or  directiy 
competitive  with  articles  produced  by 
such  firm  or  subdivision  have  increased, 
and  that  the  increases  imports 
contributed  importantiy  to  such 


workers'  separations  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision; 
or 

(4)  That  there  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  directiy  competitive  with 
articles  which  are  produced  by  the  firm 
or  subdivision. 

Negative  Determinations  NAFTA-TAA 

In  each  of  the  following  cases  the 

investigation  revealed  that  criteria  (3) 

and  (4)  were  not  met.  Imports  from 

Canada  or  Mexico  did  not  contribute 

importantly  to  workers'  separations. 

There  was  no  shift  in  production  from 

the  subject  firm  to  Canada  or  Mexico 

diuing  the  relevant  period. 

NAFTA-TAA-06273;  Franklin  Polo. 
Franklin.  GA 

NAFTA-TAA-06211:  General  Electric 
Transportation  Systems,  a 
Subsidiary  of  General  Electric  Co., 
Erie,  PA:  All  workers  engaged  in  the 
production  ofdiesel  electric 
locomotive  and  off-highway  drive 
systems  are  denied  eligibility  to 
apply  for  NAFTA-TAA  under 
Section  250  of  the  Trade  Act  of 
1974. 

NAFTA-TAA-6074:  American  Dawn, 
Inc.,  Compton,  CA:  All  woricers 
engaged  in  the  production  of 
tablecloths,  napkins,  dishtowels. 
aprons,  linen,  rags,  and  throw 
pillows  for  home  retail  sales,  are 
denied  eligibility  to  apply  ofr 
NAFTA-TAA  under  Section  250  of 
the  Trade  Act  of  1974. 

NAFTA-TAA-06294:  Curt  G.  Joa.  Inc.. 
Florida  Div..  Boyton  Beach.  FL 

NAFTA-TAA-06336:  Snorkel 

International.  Omniquip  Textron, 
Inc..  Elwood,  KS 

NAFTA-TAA-06346:  National  Textiles, 
LLC,  Gaffney.  SC 

NAFTA-TAA-06381;  Mountain  High 
Timber,  LaPine,  OR 

NAFTA-TAA-06392;  Copeland  Corp., 
Ava.  MO 

NAFTA-TAA-06353:  American  Meter 
Co..  Erie  PA 

NAFTA-TAA-06426:  Mahoning  Mills; 
Inc..  Kutztown.  PA 

NAFTA-TAA-06444:  Trinity  Industries. 
Inc..  Rail  Components  and  Repair 
Div..  Butler,  PA 

NAFJA-TAA-06297;  Americal  Corp.. 
Carrollton.  GA 

NAFTA-TAA-06314;  Newcore.  Inc.. 
Technologies  Plant.  Troy.  MI 

NAFTA-TAA-04730:  Stainless  Tank 
and  Equipment  IST&E).  Cottage 
Grove.  WI 

NAFTA-TAA-06455:  Pella  Plastics. 
Inc.,  Plant  3,  New  Hope.  TN 
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NAFTA-TAA-06224:  Metokote  Corp., 

Louden,  TN 
NAFTA-TAA-06348:  Feralloy  North 

American  Steel,  Melvindale,  MI 
The  investigation  revealed  that  the 
criteria  for  eligibility  have  not  been  met 
for  the  reasons  specified. 

The  investigation  revealed  that 
workers  of  the  subject  firm  did  not 
produce  an  article  within  the  meaning 
of  Section  250(a}  of  the  Trade  Act.  as 
amended. 
NAFTA-TAA-06231:  APL  Logistics. 

Socorro,  TX 
NAFTA-TAA-06485:  Oshkosh  B'Gosh, 

Ic,  MiamiTrim  Warehouse, 

Medley.  FL 
NAFTA-TAA-06321:  Xerox  Corp.. 

Office  Systems  Group  (OSG),  Office 

Products  Delivery  Unit  (OPDU), 

Webster,  NY 
NAFTA-TAA-06385:  Ameriphone,  Inc., 

a  Wholly  Owned  Subsidiary  of 

Plantronics.  Inc.,  Garden  Grove.  CA 
NAFTA-TAA-06366:  Sitel  Corp., 

Philips  Div.,  Longview,  TX 

Affinnative  Determinations  NAFTA- 
TAA 

NAFTA-TAA-06211:  General  Electric 

Transportation  Systems,  a 

Subsidiary  of  General  Electric  Co., 

Erie,  PA:  May  16,  2001.  All  workers 

engaged  in  the  production  of  U- 
-        tubes  and  gear  cases  who  became 

separated  from  employment  on  or 

after  May  16.  2001. 
NAFTA-TAA;  06074;  American  Dawn. 

Inc..  Compton,  CA:  April  1,  2001 
All  workers  engaged  in  the 
production  of  tablecloths,  napkins, 
dishtowels,  aprons,  linen,  and  rags  for 
institutional  use  who  became  separated 
from  employment  on  or  after  April  1 . 
2001. 
NAFTA-TAA-06251:  Kimble  Glass, 

Cajah  Mountain  Plant,  Lenoir,  NC: 

May  20,  2001. 
NAFTA-TAA-06301:  BR  Holdings,  Ltd. 

Racine  Steel  Castings  Div.,  Racine, 

WI:  June  14,  2001. 
NAFTA-TAA-06369:  Holloway 

Sportswear,  Inc.,  Ville  Platte,  LA: 

July  12,  2001. 
NAFTA-TAA-06377;  Cummins,  Inc., 

Universal  Silencer,  Montello,  WI: 

July  3,  2001. 
NAFTA-TAA-06400:  Komatsu  America 

Corp..  Peoria.  IL:  June  10,  2001. 
NAFTA-TAA-06402:  National 

Electrical  Carbon  Products, 

Birmingham,  AL:  July  8.  2001 . 
NAFTA-TAA-06435;  A.O.  Smith 

Electrical  Products  Co.,  Electrical 

Products  Div.,  Scottsville,  KY:  July 

29.2001. 
NAFTA-TAA-06437;  Ohmite 

Manufacturing  Co.,  CT  Gamble  Div., 

Delanco,  NJ:  June  26,  2001. 


NAFTA-TAA-06475;  Tyco  Electronics, 
Energy  Connections  and  Fittings 
Business  Unit,  Fuquay-Varina.  NC: 
August  13,  2001. 
NAFTA-TAA-06382:  Tom  Harmon 
Logging,  Sand  Creek-Woods  Div., 
San  Creek,  OR:  July  15,  2001. 
NAFTA-TAA-06387;  The  Pfaltzgraff 
Co.,  Also  Known  as  Susquehanna 
Pfaltzgraff,  Yoric.  PA:  July  15.  2001. 
NAFTA-TAA-06405;  Saint-Gobain 
Abrasives.  Inc..  Coated  Abrasives 
Division,  Wheatfield.  NY:  July  18. 
2001. 
NAFTA-TAA-06406;  Don'l.  Inc.. 

Toccoa.  Gi4:  July  22.  2001. 
NAFTA-TAA-06428:  Jetcraft  Boats. 

Medford.  OR:  July  29,  2001. 
NAFTA-TAA-06449;  MI  Cornelius. 

Inc..  Anoka.  MN:June  4,  2001. 
NAFTA-TAA-06238;  Siemens  Engergy 
and  Automation,  Inc.,  Power 
Distribution  Infrastructure  and 
Controls  Div.,  Bellefontaine.  OH: 
April  25.  2001. 
NAFTA-TAA-06248;  Lear  Corp.. 
Marlette  Facility.  Marlette.  M:  May 
31,2001. 
NAFTA-TAA-06263;  Harry  J.  Price 
Textiles,  Inc.,  Lowell.  NC:  May  15, 
2001. 
NAFTA-TAA-06375;  VF  Imagewear 
(West).  Inc.,  Mt.  Pleasant.  TN:  July 
12,  2001. 
I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  months  of  September, 
2002.  Copies  of  these  determinations  are 
available  for  inspection  in  Room  C- 
5311,  U.S.  Department  of  Labor.  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210  during  normal  business  hours 
or  will  be  mailed  to  persons  who  write 
to  the  above  address. 

Dated:  September  13.  2002. 
Edward  A.  Tomchick, 
Director.  Division  of  Trade  Adjustment 
Assistance. 
(FR  Doc.  02-24506  Filed  9-26-02;  8:45  am] 

BILLING  COOE  4S10-3IM> 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-41,933] 

Agere  Systems,  Inc.  Formerly  DBA 
Cirent  Semiconductor,  a  Subsidiary  of 
Lucent  Teclinologies,  Orlando,  Florida; 
Notice  of  Termination  of  investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  August  5,  2002  in  response 
to  a  worker  petition,  which  was  filed  by 
the  International  Brotherhood  of 


Electrical  Workers  Union.  Local  2000  on 
behalf  of  workers  at  Agere  Systems,  Inc., 
formerly  doing  business  as  Cirent 
Semiconductor,  a  subsidiary  of  Lucent 
Technologies,  Orlando,  Florida. 

The  petition  review  showed  that  it 
was  a  photocopy  of  the  February  15, 
2002,  petition  that  resulted  in  a  negative 
determination  for  workers  of  Agere 
Systems,  Inc.  on  March  11.  2002  (TA- 
W-40.234).  No  new  information  was 
presented  which  would  result  in  a 
reversal  of  the  Department's  previous 
determination.  Consequently,  further 
investigation  in  this  case  would  serve 
no  purpose;  and  the  investigation  has 
been  terminated. 

Signed  in  Washington,  DC  this  11th  day  of 
September.  2002. 
Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  02-24510  Filed  9-26-02;  8:45  am] 

BILUNG  COOE  4S10-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

rrA-W-41,8751 

Agrlum  Conda  Phospttate  Operations, 
Soda  Springs,  Idaho;  Notice  of 
Termination  of  investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  July  22,  2002,  in  response 
to  a  petition  filed  on  behalf  of  workers 
at  Agrium  Conda  Phosphate  Operations, 
Soda  Springs,  Idaho. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC  this  10th  day  of 
September  2002. 
Elliott  S.  Kushner, 
Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
IFR  Doc.  02-24508  Filed  9-26-02;  8:45  am) 

BILLING  COOE  4S10-«>-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

n'A-W-41,809] 

Encana  Energy  Resources,  Inc.  Butte, 
Montana;  Notice  of  Termination  of 
Investigation 

Ptu^uant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
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initiated  on  July  15,  2002,  in  response 
to  a  petition  filed  by  a  company  official 
on  behalf  of  workers  at  Encana  Energy 
Resources,  Inc.,  Butte,  Montana. 

The  company  official  submitting  the 
petition  has  requested  that  the  petition 
be  withdrawn.  Consequently,  further 
investigation  in  this  case  would  serve 
no  purpose  and  the  investigation  has 
been  terminated. 

Signed  in  Washington,  DC  this  10th  day  of 
September  2002. 
Elliott  S.  Kushner, 
Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  02-24507  Filed  9-26-02;  8:45  am] 

BILUNG  COOE  4510-30-^ 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-41,550] 

L«nz  and  Rielcer,  Totowa,  New  Jersey; 
Notice  of  Termination  of  investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  May  20,  2002,  in  response 
to  a  petition  filed  on  behalf  of  workers 
at  Lenz  &  Riecker,  Totowa,  New  Jersey. 

The  Department  has  been  unable  to 
locate  principals  of  the  firm  or 


otherwise  obtain  information  to  reach  a 
determination  on  worker  eligibility. 
Consequently  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  in  Washington.  DC  this  5th  day  of 
September  2002. 

Richard  Church 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  02-24505  Filed  9-26-02;  8:45  am] 
BHJJNG  COOE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worlcer 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 

Appendix 

[Petitions  instituted  on  08/26/2002] 


adjustment  assistance  under  Title  II, 
Chapter  2.  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Division  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  October  7,  2002. 

Interested  persons  are  invite  to  submit 
written  comments  regarding  the  subject 
matter  of  the  investigation  to  the 
Director,  Division  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  October  7,  2002. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor.  Room  C-5311.  200 
Constitution  Avenue.  NW.,  Washington, 
DC  20210 

Signed  at  Washington,  DC.  this  26th  day  of 
August.  2002. 
Edward  A.  Tomchick, 
Director,  Division  of  Trade  Adjustment 
Assistance. 


TA-W 


42,003 
42.004 
42,005 
42.006 
42,007 
42.008 
42.009 
42.010 
42.011 
42,012 
42,013 

42,014 
42,015 
42,016 
42,017 
42,018 
42,019 
42,020 
42,021 
42,022 
42.023 
42,024 
42,025 
42.026 
42,027 
42,028 
42,029 
42,030 
42,031 


Subject  firm  (petitioners) 


Oteon  Technotogies  (USWA) 

IBM  Corp.  (Wkrs)  

Sanmina-SCI  (Co.) 

Miami  Trim  Warehouse  (Co.) 

Milwaukee  Valve  (lAMAW)  

Kraft  Foods  (Co.)  

StorageTek  (Co.) 

Montgomery  Co.  (The)  (Co.) 

London  Fog  (UNITE) 

ACS,  Inc.  (Wkrs)  

Baker  Enterprises  (Wkrs) 

S.  Goklberg  and  Co.  (Co.) 

Rhodia.  Inc.  (IFCW)  

National  Torch  (lUE)  

Motorola— Tempe  Fmal  Mfg  (Wkrs) 

Panaviskxi  (Wkrs) 

Encon  Eye  Protectksn  (Wkrs) 

Maurer  Enterprises  (Wkrs) 

Bronxwood  Dye  (UNITE)  

Mokled  Container  (Wkrs) 

Satum  Electronics  (Wkrs)  

Mclnnes  Steel  (UNITE)  

Sappi  Fine  Paper  (Wkrs)  

Timex  Corporation  (Wkrs) 

NCS  Leam  (Wkrs) - 

Loreex  Corporation  (Wkrs) 

Wyman  Gordon  Forgings  (lAMAW) 

Becton  Dickinson  (Co.)  

Celestka  Corp.  (IBEW) 


Locatk>n 


Ailentown,  PA 

Essex  Junctk>n,  VT 

Deny,  NH  

Medley,  FL  

Milwaukee,  WI 

Holland.  Ml  

Louisville,  CO  

Opelika,  AL 

Ekiersburg,  MD  

Phoenix,  AZ 

Alpena,  Ml  

Hackensack,  HJ  .... 

St.  Louis,  MO  

Pittsburgh,  PA  

Tempe,  AZ  

Chk»go,  IL 

Coudersport,  PA  .... 
Grants  Pass,  OR  ... 

Bronx,  NY 

Portland,  OR  

Aubum  Hills.  Ml 

Corry,  PA 

Ckxjuet,  MN  

Middlebury,  CT 

East  Lansing,  Ml  ... 

Guilderiand,  NY 

Houston,  TX  

Hancock,  NY  

Oklahoma  City,  OK 


Date  of  peti- 
tkxi 


08/19/2002 
08/14/2002 
08/07/2002 
08/19/2002 
05/08/2002 
01/18/2002 
07/31/2002 
08/06/2002 
08/09/2002 
08/08/2002 
08/07/2002 

08/13/2002 
08/19/2002 
07/29/2002 
08/06/2002 
06/28/2002 
08/08/2002 
08/06/2002 
08/07/2002 
08/08/2002 
08/07/2002 
07/23/2002 
08/17/2002 
08/10/2002 
08/07/2002 
08/08/2002 
08/14/2002 
08/12/2002 
08/12/2002 


Product(s) 


Valves. 

Semi-cofKluctors. 
Printed  circuit  boards. 
Packs  ar>d  distributes  zippers. 
Valves. 

Lifesavers  hard  candies  and  mints. 
FiekJ  replacement  units. 
Cotton  bales. 

Raincoats,  jackets  and  top  coats. 
Computer  information  servk»s  for  IBM. 
CorK:rete  bkx:k  machinery  and  compo- 
nents. 
House  slippers. 
Methyl  salk^ylate  and  aspirin. 
Torch  tips  tor  welding  industry. 
Semiconductors  for  cell  phones. 
Camera  lenses  and  lighting  equipment. 
Safety  glasses. 
Wooden  stakes  and  poles. 
Dye  and  finishing  products. 
Plastic  packaging  for  food. 
Electronic  boards  and  nxtdules. 
Open  die  forgings. 
Highline  coated  paper. 
Watches. 

EducatkKial  software. 
Woven  polyethylene  textile  products. 
Aircraft  engine  components. 
Surgk:al  blades. 
Circuit  boards  for  telecom  equipment. 
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TA-W 

Subject  firnn  (petitioners) 

Location 

Date  of  peti- 
>tion 

Product(s) 

42  032 

Mllennium  Plastics  (Co.)  

El  Paso.  TX  

Bridgeport.  CT 

Canton,  OH  

Edenton,  ND 

08/14/2002 

08/12/2002 
08/07/2002 
08/10/2002 

Molded  plastic  parts  for  vacuum  clean- 

42,0a3   

42,034  

42  035 

Bridgeport  Madiines  (Co.) 

E.M.  Bair  (Wkrs) 

Piece  Dve  Acauisition  (Co.) 

ers. 
Bridgeport  vertical  tunet  mills. 
Guide  roils  for  steel  mills. 
Textile  dying  and  finishing. 

(FR  Doc.  02-24503  Filed  9-26-02:  8:45  am] 
MLLMG  CODE  4S10-M-H 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-41,9561 

Stryker  Howmedica  Osteonics, 
Ruttierford,  New  Jersey;  Notice  of 
Termination  of  investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  August  12,  2002  in  response 
to  a  petition,  which  was  filed  by  the 
company  on  behalf  of  workers  at  Stryker 
Howmedica  Osteonics,  Rutherford,  New 
Jersey. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington.  DC  this  11th  day  of 
September.  2002. 
Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  02-24511  Filed  9-26-02:  8:45  am] 
BILLING  CODE  4510-30-P 


DEPARTIMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-41,931] 

Vertical  Aviation  Technologies,  Inc., 
Helicopter  Research,  Design,  and 
Manufacturing,  Sanford,  Florida; 
Notice  of  Termination  of  investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  August  5,  2002  in  response 
to  a  worker  petition,  which  was  filed  by 
the  company  on  behalf  of  workers  at 
Vertical  Aviation  Technologies,  Inc., 
Sanford.  Florida. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 


server  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington.  DC  this  11th  day  of 
September,  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  02-24509  Filed  9-26-02;  8:45  am] 

BILLING  CODE  4510-a»-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA  6359] 

Agrium  Conda  Ptiospturte  Operations 
Soda  Springs,  ID;  Notice  of 
Termination  of  Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a),  Subchapter  D,  Chapter  2,  Title  II. 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  June  12,  2002,  in  response 
to  a  petition  filed  by  the  company  on 
behalf  of  workers  at  Agrium  Conda 
Phosphate  Operations,  Soda  Springs, 
Idaho. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC  this  10th  day  of 
September  2002. 
Elliott  S.  Kushner, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  02-24512  Filed  9-26-02;  8:45  am] 

BILLING  COOE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-06361] 

Encana  Energy  Resources,  Inc.  Butte, 
Montana;  Notice  of  Termination  of 
Investigation 

Pursuant  to  Title  V  of  the  North  ; 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  (NAFTA- 
TAA),  and  in  accordance  with  section 
250(a),  Subchapter  D,  Chapter  2,  Title  II, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  July  8,  2002,  in  response  to 
a  petition  filed  by  a  company  official  on 
behalf  of  workers  at  EnCana  Energy 
Resolves,  Inc.,  Butte,  Montana. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose  and  the  investigation 
has  been  terminated. 

Signed  at  Washington,  DC,  this  10th  day  of 
September  2002. 
Elliott  S.  Kushner, 
Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  02-24513  Filed  9-26-02;  8:45  am) 

BILLmG  COOE  4S10-aO-P 


DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 

Proposed  Collaction;  Comment 
Request 

ACTION:  Notice. 

summary:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed   . 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C.  3506(c)(2)(A)).  This 
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program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Employment  Standards  Administration 
is  soliciting  comments  concerning  the 
proposed  collection:  "Optional  Use 
Payroll  Form  Under  the  Davis-Bacon 
Act"  (WH-347).  A  copy  of  the  proposed 
information  collection  request  can  be 
obtained  by  contacting  the  office  listed 
below  in  the  ADDRESSES  section  of  this 
Notice. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
ADDRESSES  section  below  on  or  before 
November  26,  2002. 
ADDRESSES:  Ms.  Patricia  A.  Forkel,  U.S. 
Department  of  Labor,  200  Constitution 
Ave.,  NW.,  Room  S-3201,  Washington, 
DC  20210,  telephone  (202)  693-0339, 
fax  (202)  693-1451,  E-mail 
pforkel@fenix2.dol-esa.gov.  Please  use 
only  one  method  of  transmission  for 
comments  (mail,  fax,  or  E-mail). 
SUPPlfMEffTARY  MFORMATION 

I.  Background 

The  WH-347  is  an  optional  form 
which  may  be  used  by  contractors  and 
subcontractors  to  certify  payrolls, 
attesting  that  proper  wage  rates  and 
fringe  benefits  have  been  paid  to  their 
employees  performing  work  on 
contracts  covered  by  the  Davis-Bacon 
and  related  Acts  and  the  Copeland  Act. 
Contracting  officials  and  Wage-Hour 
investigative  staff  use  these  payrolls  to 
verify  &at  legal  rates  are  paid  and  as  an 
aid  in  determining  whether  employees 
have  been  properly  classified  for  the 
work  they  perform.  This  information 
collection  is  currently  approved  for  use 
through  March  31,  2003. 

n.  Review  Focus 

The  Department  of  Labor  is 
particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  biu'den  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 


are  to  respond,  including  throiigh  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

m.  Current  Actions 

The  Department  of  Labor  seeks 
approval  to  collect  this  information  in 
order  to  carry  out  its  responsibility  to 
determine  a  contractor's  compliance 
with  provisions  of  the  Davis-Bacon  and 
Related  Acts  and  the  Copeland  Act. 
There  is  a  revision  in  the  language  in 
the  instructions  for  completing  the  WH- 
347  to  reflect  that  overtime  pay  under 
the  Contract  Work  Hours  and  Safety 
Standards  Act  is  no  longer  required  for 
-  hours  worked  in  excess  of  eight  in  a 
day,  and  to  correctly  reference  the  Act. 

Type  of  Review:  Revision. 

Agency:  Emplojmient  Standards 
Administration. 

Title:  Optional  Use  Payroll  Form 
Under  the  Davis-Bacon  Act. 

OMB  Number:  1215-0149. 

Affected  Public:  Business  or  other  for- 
profit;  Individuals  or  households;  State, 
Local  or  Tribal  Government;  Federal 
Government. 

Total  Respondents:  100,880. 

Frequency:  Weekly. 

Total  Responses:  9,280,960. 

Estimated  Total  Burden  Hours: 
8,700,000. 

Total  Burden  Cost  (capital/startup): 
$0. 

Total  Burden  Cost  (operating/ 
maintenance):  $371,238. 

Comments  submitted  in  nJsponse  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  Sepetember  19.  2002. 

Margaret  J.  Sherrill, 

Chief,  Branch  of  Management  Review  and 
Internal  Control,  Division  of  Financial 
Management,  Office  of  Management, 
Administration  and  Planning,  Employment 
Standards  Administration. 

[FR  Doc.  02-24497  Filed  9-26-02;  8:45  am] 

BILUNO  COOe  4510-27-P 


DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 

Proposed  Collection;  Comment 
•Request 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden. 


conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C.  3506(c)(2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Employment  Standards  Administration 
is  soliciting  comments  concerning  the 
proiKised  extension  collection: 
"Requirements  of  a  Bona  Fide  Profit 
Sharing  Plan  or  Trust;  and 
Requirements  of  a  Bona  Fide  Thrift  or 
Savings  Plan."  A  copy  of  the  proposed 
information  collection  request  can  be 
obtained  by  contacting  the  office  listed 
below  in  the  ADDRESSES  section  of  this 
Notice. 

DATES:  Written  comments,  must  be 
submitted  to  the  office  listed  in  the 
ADDRESSES  section  below  on  or  before 
November  26,  2002. 

ADDRESSES:  Ms.  Patricia  A.  Forkel.  U.S. 
Department  of  Labor,  200  Constitution 
Ave.,  NW.,  Room  S-3201,  Washington, 
DC  20210,  telephone  (202)  693-0339. 
fax  (202)  693-1451,  E-mail 
pforkel@fenix2.dol-esa.gov.  Please  use 
only  one  method  of  transmission  for 
comments  (mail,  fax,  or  E-mail). 

SUPPI.EMENTARY  INFORMATION: 

I.  BafJtground 

Section  7(e)(3)(b)  of  the  Fair  Labor 
Standards  Act  (FLSA)  permits  the 
exclusion  from  an  employee's  regular 
rate  of  pay,  payments  on  behalf  of  an 
employee  to  a  "bona-fide"  profit-sharing 
plan,  and  a  "bona-fide"  thrift  or  savings 
plan.  Regulations  29  CFR  part  549  set 
forth  the  requirements  of  a  bona  fide 
profit-sharing  plan  or  trust,  and 
Regulations  29  CFR  part  547  set  forth 
the  requirements  of  a  bona  fide  thrift  or 
savings  plan.  This  clearance  involves 
employer  maintenance  of  records  of 
such  plans.  This  information  collection 
is  currently  approved  for  use  through 
February  28,  2003. 

n.  Review  Focus 

The  Department  of  Labor  is 
particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
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whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses.     | 

m.  Current  Actions 

The  Department  of  Labor  seeks  the 
extension  of  approval  to  collect  this 
information  in  order  to  determine 
whether  a  given  thrift  or  savings  plan  or 
a  profit-sharing  plan  or  trust  is  in 
compliance  with  section  7(e)(3).  There 
is  no  change  in  this  information 
collection  since  the  last  0MB  clearance. 

Type  of  Review:  Extension. 

Agency:  EmpIo5maent  Standards 
Administration. 

Title:  Requirements  of  a  Bona  Fide 
Thrift  or  Savings  Plan,  and 
Requirements  of  a  Bona  Fide  Profit- 
Sharing  Plan. 

OMB  Number:  1215-0119. 

Affected  Public:  Individuals  or 
households;  Businesses  or  other  for- 
profit;  Not-for-profit  institutions;  State, 
Local  or  Tribal  Government. 

Total  Respondents:  462,000. 

Frequency:  Recordkeeping  only. 

Total  Responses:  462,000. 

Estimated  Total  Burden  Hours 
(Recordkeeping):  2. 

Total  Burden  Cost  (capital/startup): 
SO. 

Total  Burden  Cost  (operating/ 
maintenance):  $ 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  September  20,  2002. 
Margaret  J.  Sherrill, 

Chief.  Branch  of  Management  Review  and 
Internal  Control,  Division  of  Financial 
Management,  Office  of  Management, 
Administration  and  Planning.  Employment 
Standards  Administration. 
[PR  Doc.  02-24498  Filed  9-26-02;  8:45  am] 
nLUNG  CODE  4510-Z7-P 


DEPARTMENT  OF  LABOR 


Employment  Standards  Administration 
Wage  and  Hour  Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  itom  its  study 
of  local  wage  conditions  and  data  made 
available  ftt)m  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  tq. 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedm-e  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
voliune  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 


CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 

Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hoxu:  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW.,  Room  S-3014, 
Washington,  DC  20210. 


New  General  Wage  Determination 
Decision 

The  number  of  the  decisions  added  to 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  are  listed  by 
Volume  and  States: 

Volume  IV 

Minnesota 
MN020062  (Sep.  27,  2002) 

Modification  to  General  Wage 
Determination  Decisions 

The  number  of  the  decisions  listed  to 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  being  modified 
are  listed  by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

None 

Volume  II 

District  of  Coliunbia  ^ 

DC020001  (Mar.  1,  2002) 

DC020003  (Mar.  1,  2002) 
Maryland 

MD020048  (Mar.  1,  2002) 

MD020057  (Mar.  1,  2002) 
Virginia 
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VA020025  (Mar.  1,  2002) 
VA020078  (Mar.  1,  2002) 
VA020079  (Mar.  1,  2002) 
VA020092  (Mar.  1,  2002) 
VA020099  (Mar.  1,  2002) 

Volume  in 

None 

Volume  IV 

Illinois 

IL020006  (Mar.  1,  2002) 

IL020008  (Mar.  1,  2002) 

IL020009  (Mar.  1,  2002) 

IL020010  (Mar.  1,  2002) 

IL020011  (Mar.  1,  2002)  .      , 

IL020012  (Mar.  1.  2002) 

IL020013  (Mar.  1,  2002) 

IL020014  (Mar.  1.  2002) 

IL020026  (Mar.  1,  2002) 

IL020053  (Mar.  1.  2002) 

IL020055  (Mar.  1,  2002) 
Michigan 

MI020027  (Mar.  1.  2002) 
Minnesota 

MN020007  (Mar.  1,  2002) 

Voiuflie  V 

Iowa 
IA020004  (Mar.  1.  2002) 
IA020005  (Mar.  1,  2002) 
IA020006  (Mar.  1,  2002) 
L\020007  (Mar.  1,  2002) 
IA020008  (Mar.  1,  2002) 
IA020009  (Mar.  1,  2002) 
L\020016  (Mar.  1,  2002) 
IA020028  (Mar.  1,  2002) 
IA020029  (Mar.  1,  2002) 
L\020032  (Mar.  1,  2002) 
IA020054  (Mar.  1,  2002) 
IA020056  (Mar.  1,  2002) 
IA020059  (Mar.  1,  2002) 
IA020067  (Mar.  1,  2002) 

Volume  VI 

Washington 
WA020001  (Mar.  1,  2002 
WA020002  (Mar.  1,  2002 

Volume  VII 

California 

CA020023  (Mar.  1,  2002 
Hawaii 

ffl020001  (Mar.  1,2002) 
Nevada 

NV02002  (Mar.  1,  2002) 

NV02003  (Mar.  1,  2002) 

NV02004(Mar.  1,2002) 

NV02O05  (Mar.  1,  2002) 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
foimd  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  And  Related  Acts".  This 


publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1.400 
Government  Depository  Libraries  across 
the  country. 

General  wage  determinations  issued 
imder  the  Davis-Bacon  and  related  Acts, 
are  available  electronically  at  no  cost  on 
the  Government  Printing  Office  site  at 
www.access.Q)o.gov/davisbacon.  They 
are  also  available  electronically  by 
subscription  to  the  Davis-Bacon  Online 
Service  [http:// 

davisbacon.fedworld.gov)of\hB  National 
Technical  Information  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at  1- 
800-363-2068.  This  subscription  offers 
value-added  features  such  as  electronic 
delivery  of  modified  wage  decisions 
directly  to  the  user's  desktop,  the  ability 
to  access  prior  wage  decisions  issued 
during  the  year,  extensive  Help  Desk 
Support,  etc. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Dociunents,  U.S.  Government  Printing 
Office.  Washington,  DC  20402,  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s).  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the  six 
separate  Volumes,  arranged  by  State. 
Subscriptions  include  an  aimual  edition 
(issued  in  January  or  February)  which 
includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  will 
be  distributed  to  subscribers. 

Signed  at  Washington  DC.  this  19th  day  of 
September  2002. 
Carl  J.  Poleskey. 

Chief,  Branch  of  Construction  Wage 
Determinations. 

(FR  Doc.  02-2437  J  Filed  9-26-4)2;  8:45  am] 
BIllMG  CODE  4510-27-M 


DEPARTMENT  OF  UKBOR 

Occupational  Safety  and  Health 
Administration 

[DockM  No.  GEW2002-1] 

Extansion  of  Comment  Period  for 
Ergonomics  for  the  Prevention  of 
Musculosksletai  Disorders:  Guidelines 
for  Nursing  Homes 

AGENCY:  Occupational  Safety  and  Health 

Administration  (OSHA);  Department  of 

Labor 

ACTION:  Extension  of  comment  period. 

summary:  The  Department  of  Labor  is 
extending  the  comment  period  for  its 
draft,  Ergonomics  for  the  Prevention  of 
Musculoskeletal  Disorders:  Guidelines 


for  Nursing  Homes,  an  additional  thirty 
(30)  days  until  October  30,  2002. 
DATES:  Written  Comments:  Comments 
must  be  submitted  by  the  following 
dates:  Hard  Copy.  Your  comments  must 
be  submitted  (postmarked  or  sent)  by 
October  30,  2002.  Facsimile  and 
electronic  transmission:  Your  comments 
must  be  sent  by  October  30,  2002. 
(Please  see  the  SUPPt^MENTARY 
INFORMATION  below  for  additional 
information  on  submitting  comments.) 
ADDRESSES: 

L  Submission  of  CoinmentB 

Regular  mail,  express  delivery,  hand- 
delivery,  and  messenger  service:  You 
miist  subtnit  three  copies  of  your 
comments  and  attachments  to  the  OSHA 
Docket  Office,  docket  No.  GE2002-1, 
Room  N-2625,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW., 
Washington,  DC  20210,  telephone  (202) 
693-2350.  OSHA  Docket  Office  and 
Department  of  Labor  hours  of  operation 
are  8:15  a.m.  to  4:45  p.m.,  EST. 

Facsimile:  If  yovu'  comments, 
including  any  attachments,  are  10  pages 
or  fewer,  you  may  fax  Them  to  the 
OSHA  Docket  Office  at  (202)  693-1648. 
You  must  include  the  docket  number  of 
this  document.  Docket  No.  GE2002-1.  in 
your  comments. 

Electronic:  You  may  submit  your 
comments  (but  not  attachments)  through 
the  Internet  at  http:// 
ecomments.osha.gov/.  (Please  see  the 
SUPPLEMENTARY  INFORMATION  below  for 
additional  information  on  submitting 
comments.) 

//.  Obtaining  Copies  of  the  Draft 
Guidelines:  The  draft  guidelines  for  the 
nursing  home  industry  are  available  for 
downloading  from  OSHA's  Web  site  at 
http://www.osha.gov.  A  printed  copy  of 
the  draft  guidelines  is  available  from  the 
OSHA  Publications  Office,  Room  N- 
3101,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210,  or  by  telephone  at  1-800- 
321-OSHA  (6742).  You  may  fax  your 
request  for  a  copy  of  the  draft  guidelines 
to (202)  693-2498. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  F.  Witt,  OSHA  Directorate  of 
Standards  and  Guidance,  Room  N-3718. 
U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210,  telephone  (202)  693-1950. 
SUPPLEMENTARY  INFORMATION: 

I.  Extension  of  Comment  Period 

OSHA  announced  publication  of  its 
draft  Ergonomics  for  the  Prevention  of 
Musculoskeletal  Disorders:  Guidelines 
for  Nursing  Homes  in  the  Federal 
Register  on  August  30,  2002  (67  FR 
55884).  In  that  notice,  the  Agency 
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provided  the  public  with  thirty  (30) 
days  to  submit  written  comments, 
extending  through  September  30,  2002. 
Several  interested  persons  requested 
that  OSHA  provide  additional  time  to 
submit  written  comments  on  the  draft 
gviidelines.  In  light  of  the  interest 
expressed  by  the  public,  OSHA  is 
providing  an  additional  thirty  (30)  days 
for  comment.  Accordingly,  written 
conmients  must  now  be  submitted  by 
October  30,  2002.  OSHA  is  holding  an 
stakeholder  meeting  in  the  Washington, 
DC,  area  on  November  18.  2002. 

n.  Submission  of  Comments 

As  stated  in  the  August  30,  2002, 
Federal  Register  notice,  you  may  submit 
comments  on  the  draft  guidelines  by  (1) 
hard  copy,  (2)  fax  transmission 
(facsimile),  or  (3)  electronically  through 
the  OSHA  Web  page.  Please  note  that 
you  cannot  attach  materials  such  as 
studies  or  journal  articles  to  electronic 
comments.  If  you  have  additional 
materials,  you  must  submit  three  copies 
of  them  to  the  OSHA  Docket  Office  at 
the  address  above.  The  additional 
materials  must  clearly  identify  your 
electronic  comments  by  name,  date, 
subject  and  docket  number  so  we  can 
attach  them  to  your  comments.  Because 
of  security-related  problems  there  may 
be  a  significant  delay  in  the  receipt  of 
comments  by  regular  mail.  Please 
contact  the  OSHA  Docket  Office  at  (202) 
693-2350  for  information  about  security 
procedures  concerning  the  delivery  of 
materials  by  express  delivery,  hand 
delivery  and  messenger  service. 

This  notice  was  prepared  under  the 
direction  of  John  L.  Hensaw,  Assistant 
Secretary  for  Occupational  Safety  and 
Health.  It  is  issued  imder  sections  4  and 
8  of  the  Occupational  Safety  and  Health 
Act  of  1970  (29  U.S.C.  653,  657). 

Issued  at  Washington,  EXZ,  this  24th  day  of 
September,  2002. 
John  L.  Henshaw, 
Assistant  Secretary  of  Labor. 
[FR  Doc.  02-24708  Filed  9-26-02:  8:45  am] 
BttJJNQ  CODE  4510-aB-M 


MERIT  SYSTEMS  PROTECTION 
BOARD 

Information  Quality  Guidelines 

AGENCY:  Merit  Systems  Protection 

Board. 

ACTION:  Notice. 

SUMMARY:  The  Merit  Systems  Protection 
Board  (MSPB  or  the  Board)  announces 
that  its  final  Information  Quality 
Guidelines,  which  are  effective  October 
1,  2002,  have  been  posted  on  the  MSPB 
website. 


FOR  FURTHER  INFORMATION  CONTACTi 

Bentley  M.  Roberts,  Jr.,  Clerk  of  the 
Board,  1615  M  Street,  NW.,  Washington, 
DC  20419;  telephone  (202)  653-7200; 
facsimile  (202)  653-7130;  e-mail  to 
mspb@mspb.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
515  of  the  Treasury  &  General 
Government  Appropriations  Act  of  FY 
2001  (Public  Law  106-554)  requires 
each  Federal  agency  to  publish 
guidelines  for  ensuring  and  maximizing 
the  quality,  objectivity,  utility,  and 
integrity  of  the  information  it 
disseminates  to  the  public.  Agency 
guidelines  must  be  based  on 
government-wide  guidelines  issued  by 
the  Office  of  Management  and  Budget 
(OMB).  In  compliance  with  this 
statutory  requirement  and  OMB 
instructions,  the  MSPB  has  posted  its 
final  Information  Quality  Guidelines  on 
the  MSPB  Web  site  (www.mspb.gov). 
The  Guidelines  describe  the  agency's 
procedures  for  ensuring  the  quality  of 
information  that  it  disseminates  to  the 
public  and  the  procedures  by  which  an 
affected  person  may  obtain  correction  of 
information  disseminated  by  the  MSPB 
that  does  not  comply  with  the  agency's 
Guidelines  or  the  government-wide 
guidelines  issued  by  OMB.  Persons  who 
cannot  access  the  Guidelines  through 
the  Internet  may  request  a  paper  or 
electronic  copy  by  contacting  the  Office 
of  the  Clerk  of  the  Board. 

Dated:  September  23,  2002. 
Bentley  M.  Roberts, 

Clerk  of  the  Board. 

IFR  Doc.  02-24613  Filed  9-26-02;  8:45  am) 

BILUNG  CODE  7400-01-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (02-111)] 

Government-Owned  Inventions, 
Available  for  Licensing 

ACTION:  Notice  of  availability  of 
inventions  for  licensing. 

SUMMARY:  The  invention  listed  below  is 

assigned  to  the  National  Aeronautics 

and  Space  Administration,  have  been 

filed  in  the  United  States  Patent  and 

Trademark  Office,  and  are  available  for 

licensing. 

DATES:  September  27.  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  John 

Kusmiss,  Patent  Counsel,  NASA 

Management  Office-JPL.  4800  Oak 

Grove  Drive,  Mail  Stop  180801, 

Pasadena,  CA  91109;  telephone  (818) 

354-7770. 


NASA  Case  No.  NPO-21221-1:  An  " ' 
Interferometric  Apparatus  For  Ultra- 
High  Precision  Displacement 
Measurement; 

NASA  Case  No.  NPO-30322-1: 
Extremely  Efficient,  Miniaturized, 
Long  Lived  Alpha- Voltaic  Power 
Source  Using  Liquid  Gallium  As  The 
Energy  Conversion  Mediimi; 

NASA  Case  No.  NPO-30232-1: 
Strongly-Refi^ctive  One-Dimensional 
Photonic  Crystal  Prisms; 

NASA  Case  No.  DRC-099-037:  Force 
Measuring  C-Clamp: 

NASA  Case  No.  DRC-001-049:  Adaptive 
Lossless  Data  Compression; 

NASA  Case  No.  DRC-001-009:  Airforce 
Shaped  Flow  Angle  Probe; 

NASA  Case  No.  NPO-19855-1: 
CARBON  DIOXIDE  ABSORPTION 
HEAT  PUMP; 

NASA  Case  No.  NPO-2014&-2: 
Protective  FuUerene  (COO)  Packaging 
System  For  Microelectromechanical, 
Systems  Applications. 

Dated:  September  20,  2002. 
Robert  M.  Stephens, 
Deputy  General  Counsel. 
[FR  Doc.  02-24522  Filed  9-26-02;  8:45  am] 
BILUNG  CODE  7S1IHI1-P 


NATIONAL  AERONAUTICS  AND- 
SPACE  ADMINISTRATION 

{Notice  (02-112)] 

Government-Owned  Inventions, 
Available  for  Licensing 

ACTION:  Notice  of  availability  of 
inventions  for  licensing. 

SUMMARY:  The  invention  listed  below  is 

assigned  to  the  National  Aeronautics 

and  Space  Administration,  have  been 

filed  in  the  United  States  Patent  and 

Trademark  Office,  and  are  available  for 

licensing. 

DATES:  September  27,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Linda  Blackburn,  Patent  Counsel,  NASA 

Langley  Research  Center,  Mail  Code 

212,  Hampton.  VA  23681-2199; 

telephone  (757)  864-9260,  fax  (757) 

864-9190. 

NASA  Case  No.  LAR-15555-3: 

Molecular  Level  Coating  Of  Metal 

Oxide  Particles; 
NASA  Case  No.  LAR-1 5686-2:  A  Device 

For  The  Insertion  Of  Discontinuous 

Through-The-Thickness 

Reinforcements  Into  Preforms  And 

Prepreg  Material  (Div  Of-1); 
NASA  Case  No.  LAR-1 61 1 6-1 :  Giant 

Magnetoresistive  Based  Self-Nulling 

Probe  For  Deep  Flaw  Detection; 
NASA  Case  No.  LAR-16232-1-NP: 

Polymeric  Blends  For  Sensor  And 

Actuation  Dual  Functionality; 
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NASA  Case  No.  LAE^16324-1 :  Self- 
Activating  System  And  Method  For 
Alerting  When  An  Object  Or  A  Person 
Is  Left  Unattended; 

NASA  Case  No.  LAR-1 5854-1:  Method 
And  Apparatus  For  Non-Invasive 
Measurement  Of  Changes  In 
Intracranial  Pressure; 

NASA  Case  No.  LAR-1 61 76-1 :  Space 
Environmentally  Durable  Polyimides 
And  Copolyimides; 

NASA  Case  No.  LAR-16279-1:  Single- 
Element  Electron-Transfer  Optical 
Detector  System; 

NASA  Case  No.  LAR-16279-2:  Multi- 
Element  Electron-Transfer  Optical 
Detector  System; 

NASA  Case  No.  LAR-16307-lSB: 
Methodology  For  The  Effective 
Stabilization  Of  Tin-Oxide-Based 
Oxidation/Reduction  Catalysts; 

NASA  Case  No.  LAR-1 5943-1:  Method 
And  Apparatus  For  Determining 
Changes  In  Intracranial  Pressure 
Utilizing  Measurement  Of  The 
Circumferential  Expansion  Or 
Contraction  Of  A  Patient's  Skull; 

NASA  Case  No.  LAR-16126-1: 
Synchronized  Electronic  Shutter 
System  And  Method  For  Thermal 
Nondestructive  Evaluation; 

NASA  Case  No.  LAR-1631 1-1 :  Heat, 
Moisture,  Chemical  Resistant 
Polyimide  Compositions  And 
Methods  For  Making  And  Using  The 
Same; 

NASA  Case  No.  LAR-16482-1: 
Phenyethynyl-Containing  Imide 
Silanes; 

NASA  Case  No.  LAR-1 5908-1: 
Piezoelectric  Composite  Device  And 
Method  For  Making  Same; 

NASA  Case  No.  LAR-1 6348-1 :  Base 
Passive  Porosity  For  Vehicle  Drag 
Reduction; 

NASA  Case  No.  LAR-16012-1-CU: 
Improvement  To  The  Multiscale ,. 
Retinex  With  Color  Restoration; 

NASA  Case  No.  LAR-1 6332-1-CU: 
Method  Of  Improving  A  Digital  Image 
Having  White  Zones. 

Dated:  September  20,  2002. 
Robert  M.  Stephens, 
Deputy  General  Counsel. 
(FR  Doc.  02-24523  Filed  9-26-02;  8:45  am] 
BNJJNO  CODE  751IMI1-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (02-1 13)] 

Government-Owned  Inventions, 
Available  for  Licensing 

ACTKM:  Notice  of  availability  of 
inventions  for  licensing. 


summary:  The  invention  listed  below  is 

assigned  to  the  National  Aeronautics 

and  Space  Administration,  have  been 

filed  in  the  United  States  Patent  and 

Trademark  Office,  and  are  available  for 

licensing. 

DATES:  September  27,  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Kent 

N.  Stone,  Patent  Coimsel,  Gleim 

Research  Center  at  Lewis  Field,  Mail 

Code  500-118,  Cleveland,  OH  44135; 

telephone  (216)  433-8855,  fex  (216) 

433-6790. 

NASA  Case  No.  LEW-16056-4:  Design 

And  Manufacture  Of  Long-Life 

Hollow  Cathode  Assemblies; 
NASA  Case  No.  LEW-1 7093-1:  NiAl- 

Based  Approach  For  Rocket 

Combustion  Chambers; 
NASA  Case  No.  LEW-1 7112-1 :  Seal  For 

Large  Structural  Movements; 
NASA  Case  No.  LEW-1 71 70-1 : 

Common-Layered  Architectiire  For 

Semiconductor  Silicon  Carbide 

(CLASSIC)  Bvdk  Fabrication; 
NASA  Case  No.  LEW-17206-1: 

Economical  Dual  Microstructure  Heat 

Treatment  Apparatus/Process; 
NASA  Case  No.  LEW-1 7270-1 : 

Innovative  Heat  Pipe  Systems  Using 

New  Working  Fluids; 
NASA  Case  No.  LEW-1 7275-1 :  Low 

CTE  X2  Phase  Rate  Earth  Silicate- 
Based  EBC/TBC's  For  Si-Based 

C©rfliiiics* 
NASA  Case  No.  LEW-1 7299-1: 

Polyimide  Rod-Coil  Block 

Copolymers  As  Membrane  Materials 

For  Ion  Conduction; 
NASA  Case  No.  LEW-1 731 6-1 : 

Bearingless  Switched  Reluctance 

Motor,  Aka  "Morrison  Roto"; 
NASA  Case  No.  LEW-1 6636-2:  Reduced 

Toxicity  Fuel  Satellite  Propulsion 

System  Including  Catalytic 

Decomposing  Element  With  Hydrogen 

Peroxide; 
NASA  Case  No.  LEW-16636-3:  Reduced 

Toxicity  Fuel  Satellite  Propulsion 

System  Including  Fuel  Cell  Reformer 

With  Alcohols; 
NASA  Case  No.  LEW-1663&-4:  Reduced 

Toxicity  Fuel  Satellite  Propulsion 

Systein  Including  Plasmatron; 
NASA  Case  No.  LEW-1 6636-5:  Reduced 

Toxicity  Fuel  Satellite  Propulsion 

System  Including  Axial  Thruster  And 

ACS  Thruster  Combination; 
NASA  Case  No.  LEW-16988-1: 

Magnetohydrod)mamic  Power 

Extraction  And  Flow  Conditioning  In 

A  Gas  Turbine  Inlet; 
NASA  Case  No.  LEW-1 71 1 1-1 :  Planar 

Particle  Imaging  And  Doppler 

Velocimetry  (PPIDV); 
NASA  Case  No.  LEW-1 7133-1:  High 

Performance  Polymers  From  The 

Diels- Alder  Trapping  Of 


Photochemically  Generated 
Intermediates; 

NASA  Case  No.  LEW-1 701 7-1 : 
Minimally  Intrusive  Supersonic 
Injectors  For  Augmented  Rocket  And 
RBCC/Scramjet  Propulsion  Systems; 

NASA  Case  No.  LEW-1 7068-1 :  Micro- 
Scalable  Thermal  Control  Device; 

NASA  Case  No.  LEW-1 7186-1 :  Method 
For  Growing  Low-Defect  Single 
Crystal  Heteroepitaxial  Films. 

Dated:  September  20,  2002. 
Robert  M.  Stephens, 
Deputy  General  Counsel. 
[FR  Doc.  02-24524  Filed  »-26-02:  8:45  am] 
.BNJJNO  COM  TSM-m-r 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (02-116)1 

Government-Owned  Inventions, 
Available  for  Licensing 

ACnON:  Notice  of  availability  of 
inventions  for  licensing. 

SUMMARY:  The  inventions  listed  below 
are  assigned  to  the  National  Aeronautics 
and  Space  Administration,  have  been 
filed  in  the  United  States  Patent  and 
Trademark  Office,  and  are  available  for 
licensing. 

DATES:  September  27,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Rob 
Padilla,  Patent  Counsel,  Ames  Research 
Center.  Mail  Code  202A-4,  Moffett 
Field,  CA  94035-1000;  telephone  (650) 
604-5104.  fax  (650)  604-2767. 
NASA  Case  No.  ARC-14612-1 :  Wire 

Insulation  Defect  Detector; 
NASA  Case  No.  ARC-1 4586-1 :  A 

Hybrid  Neural  Network  And  Support 

Vector  Machine  Method  For 

Optimization; 
NASA  Case  No.  ARC-14613-1: 

Controlled  Patterning  And  Oowth  Of 

Single  Wall  And  Multi-Wall  Carbon 

Nanotubes; 
NASA  Case  No.  ARC-1 4638-1: 

Diffiraction-Based  Optical  Switch; 
NASA  Case  No.  ARC-1 4577-1:  Wide 

Operational  Range  Thermal  Sensor; 
NASA  Case  No.  ARC-1 4606-1 :  Method 

And  System  For  Active  Noise  Control 

Of  Tiltrotor  Aircraft; 
NASA  Case  No.  ARC-1 4682-1:  Ultrafast 

Laser  Beam  Switching  And  Pulse 

Train  Generation  By  Using  Coupled 

Vertical-Cavity,  SurfaceEmitting 

Lasers  (VCSELs); 
NASA  Case  No.  ARC-14733-1 :  An 

Environmentally  Compatible  Method 
>     To  Purify  Carbon  Nanotubes. 
NASA  Case  No.  ARC-14941-1 :  Carbon 

Nanotubes  As  A  Prototype  Interface 

For  Retinal  Cell  Recording  And 

Stimulation  (Vision  Chip); 
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NASA  Case  No.  ARC-1 4554-1: 
Neighboring  Optimal  Aircraft 
Guidance  In  A  General  Wind 
Environment.  | 

Dated:  September  20,  2002. 
Robert  M.  Stephens, 
Deputy  General  Counsel. 
[FR  Doc.  02-24525  Filed  9-2&-02;  8:45  am] 
BHJJNG  CODE  7S10-01-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (02-117))  j 

Govemment-Ovvned  Inventions, 
Available  for  Licensing 

ACTION:  Notice  of  Availability  of 
Inventions  for  Licensing. 

SUMMARY:  The  invention  listed  below  is 
assigned  to  the  National  Aeronautics 
and  Space  Administration,  have  been 
filed  in  the  United  States  Patent  and 
Trademark  Office,  and  are  available  for 
licensing. 

DATES:  September  27,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  McGroary,  Patent  Coiuisel, 
Marshall  Space  Flight  Center,  Code 
LSOl,  Huntsville,  AL  35812;  telephone 
(256)  544-0013;  fax  (256)  544-0258. 
NASA  Case  No.  MFS-31 323-1:  Variable 

Pressure  Washer; 
NASA  Case  No.  MFS-31380-1:  _ 

Fabrication  Of  Large  Bulk  High 

Temperature  Superconductor 

Articles; 
NASA  Case  No.  MFS-31 559-1 :  Thermal 

Stir  Welding  Process  And  Apparatus; 
NASA  Case  No.  MFS-31562-1:  Dual  Use 

Corrosion  Inhibitor  And  Penetrant  For 

Anomaly  Detection  In  Neutron/X 

Radiography; 
NASA  Case  No.  MFS-26503-2-CIP: 

Microgravity  Fiber  Pulling  Apparatus; 
NASA  Case  No.  MFS-31316-1:  Passive 

Light  Exposure  Monitor 
NASA  Case  No.  MFS-31503-1: 

Combination  Solar  Sail  And 

Electrodynamic  Tether  Propulsion 

System; 
NASA  Case  No.  MFS-31243-2-CON: 

Video  Image  Stabilization  And 

Registration; 
NASA  Case  No.  MFSr-31 399-1:  Video 

Guidance  Sensor  System  With  Laser 

Rangefinder; 
NASA  Case  No.  MFS-31 403-2-DIV: 

Method  For  Joining  Structural 

Elements; 
NASA  Case  No.  MFS-31475-2-DIV: 

Panoramic  Refracting  Conical  Optic; 
NASA  Case  No.  MFS-31 596-1: 

Fabrication  Of  Fiber  Optic  Grating 

Apparatus  And  Method; 
NASA  Case  No.  MFS-31698-1 :  Method 

Of  Fabricating  Protective  Coating  For 


A  Crucible  With  The  Coating  Having  " 

Channels  Formed  Therein; 
NASA  Case  No.  MFS-31828-1:  Hi^ 

Strength  Aluminum  Alloy  For  High 

Temperature  Applications; 
NASA  Case  No.  MFS-31464-1:  Multi- 

Layer  Identification  Label  Using 

Stacked  Identification  Symbols; 
NASA  Case  No.  MFS-31 546-1 :  High 

Precision  Grids  For  Neutron,  Hard  X- 

Ray,  And  Gamma-Ray  Imaging 

Systems; 
NASA  Case  No.  MFS-31565-1 :  Phase 

Modulator  With  Terahertz  Optical 

Bandwidth  Formed  By  Multi-Layered 

Dielectric  Stack; 
NASA  Case  No.  MFS-31584-1 : 

Hypergolic  Ignitor  Assembly; 
NASA  Case  No.  MFS-31 408-1:  Solar 

Wing  And  Tether  Mechanisms  For 

Asteroid  Uncooperative  Docking  And 

Asteroid  Orbit  Adjustments; 
NASA  Case  No.  MFS-31499-1: 

Microfocus — ^Polycapillary  Optic  X- 

ray  Analysis; 
NASA  Case  No.  MFS-3 1525-1 :  Video 

Image  Tracking  Engine; 
NASA  Case  No.  MFS-31535-1:  Method 

And  Apparatus  For  Optical  Position 

Detection; 
NASA  Case  No.  MFS-31 544-1 :  Captive 

Fastener  Device; 
NASA  Case  No.  MFS-31549-1 :  Ultra 

Thin  Substrate  Integral  Memory  And 

Radio  Frequency  Identification 

Devices; 
NASA  Case  No.  MFS-31560-1 :  Hearing 

Aid  Assembly; 
NASA  Case  No.  MFS-31594-1: 

Multilayer  Composite  Pressure  Vessel; 
NASA  Case  No.  MFS-31613-1:  Cross 

Cell  Sandwich  Core; 
NASA  Case  No.  MFS-3 1616-1:  Passive 

Ball  Capture  Joint. 

Dated:  September  20,  2002. 
Robert  M.  Stephens, 

Deputy  General  Counsel. 

[FR  Doc.  02-24526  Filed  9-26-02:  8:45  am] 

aauNG  cooe  7sio-oi-» 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (02-118)] 

Government-Owned  Inventions, 
Available  for  Licensing 

ACTION:  Notice  of  Availability  of 
Inventions  for  Licensing. 

SUMMARY:  The  invention  listed  below  is 

assigned  to  the  National  Aeronautics 

and  Space  Administration,  have  been 

filed  in  the  United  States  Patent  and 

Trademark  Office,  and  are  available  for 

licensing. 

DATES:  September  27.  2002. 


FOR  FURTHER  INFORMATION  CONTACT: 
Randy  Heald,  Patent  Counsel,  Kennedy 
Space  Center,  Mail  Code  CC-A, 
Keimedy  Space  Flight  Center,  FL  32899; 
telephone  (321)  867-7214,  fax  (321) 
867-1817. 

NASA  Case  No.  KSC-12049:  Uquid 
Galvanic  Coatings  for  Protection  of 
Imbedded  Metals; 

NASA  Case  No.  KSC-12139: 
Thermodynamic  Pressure/ 
Temperatiire  Transducer  Health 
Check; 

NASA  Case  No.  KSC-12183: 
Characterizing  Sensors; 

NASA  Case  No.  KSC-12190:  A  Novel 
Ferromagnetic  Conducting 
Lignosulfonic  Acid-Doped 
Polyaniline; 

NASA  Case  No.  KSC-12255:  Leak  And 
Pipe  Detection  Method  And  System; 

NASA  Case  No.  KSC-12201 :  A  Scaling 
Device  For  Photographic  Images; 

NASA  Case  No.  KSC-12209:  Injection 
Nozzle  For  Hydrogen  Peroxide  With 
Ultraviolet  Light  Activation; 

NASA  Case  No.  KSC-11979: 
Diaminobenzoquinones  as  Corrosion 
Inhibitory  Coating  Additives; 

NASA  Case  No.  KSC-12205:  Apparatus 
And  Method  For  Thermal 
Performance  Testing  Of  Pipelines  And 
Piping  Systems; 

NASA  Case  No.  KSC-12221 :  Multi 
Sensor  Transducer  And  Weight 
Factor— Combined  With  KSC-12359; 

NASA  Case  No.  KSC-12285:  Ablative 
(Composite; 

NASA  Case  No.  KSC-12092-1 :  Thermal 
Insulation  System  And  Method; 

NASA  Case  No.  KSC-12107:  Methods  of 
Testing  Thermal  Insulation  and 
Associated  Test  Apparatus; 

NASA  Case  No.  KSC-12108:  Multi- 
purpose Thermal  Insulation  Test 
Apparatus; 

NASA  Case  No.  KSC-12191:  Corrosion 
Prevention  Of  Cold  Rolled  Steel  Using 
Water  Dispensible  Lignosulfonic  Acid 
Doped  Polyaniline; 

NASA  Case  No.  SSC-00 134-1:  Pseudo- 
Brewster- Angle  Thermal  Infrared 
Radiometer; 

NASA  Case  No.  SSC-O0124-1:  Radiant 
Temperature  Nulling  Radiometer. 

Dated:  September  20,  2002 
Robert  M.  Stepiwns, 
Deputy  General  Counsel. 
(FR  Doc.  02-24527  Filed  9-26-02;  8:45  am] 
i  COOC  7Si»-«l-# 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (02-1  IS)] 

Government-Owned  Inventions, 
Available  for  Licensing 

action:  Notice  of  availability  of 
inventions  for  licensing. 

SUMMARY:  The  inventions  listed  below. 

are  assigned  to  the  National  Aeronautics 

and  Space  Administration,  have  been 

filed  in  the  United  States  Patent  and 

Trademark  Office,  and  are  available  for 

licensing. 

DATES:  September  27,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Edward  Fein,  Patent  Counsel,  Johnson 

Space  Center,  Mail  Code  HA,  Houston, 

TX  77058-3696,  telephone  (281)  483- 

4871;  fax  (281)  244-8452. 

NASA  Case  No.  MSC-231 78-1: 

Deceleration-Limiting  Roadway 

Barrier; 
NASA  Case  No.  MSC-23193-1:  Passive 

Tracking  System  and  Method; 
NASA  Case  No.  MSC-23307-1:  Detector 

Apparatus  And  Method; 
NASA  Case  No.  MSC-22980-2:  Bubble 

Monitoring  Apparatus; 
NASA  Case  No.  MSC-22980-3:  Bubble 

Testing  System; 
NASA  Case  No.  MSC-22980~4:  Tissue 

Phantom  Testing  System; 
NASA  Case  No.  MSC-22980-5:  Bubble 

Generating  Testing  System; 
NASA  Case  No.  MSC-23309-1:  Method 

And  Apparatus  For  Monitoring 

Oxygen  Partial  Pressure  In  Air  Masks; 
NASA  Case  No.  MSC-22839-1 :  Locating 

Concealed  Objects  Using  Spectral 

Signatures; 
NASA  Case  No.  MSC-22953-2:  Method 

And  Apparatus  For  Reducing  The 

Vulnerability  Of  Latches  To  Single 

Event  Upsets; 
NASA  Case  No.  MSC-22953-3:  Method 

And  Apparatus  For  Reducing  The 

Vulnerability  Of  Latches  To  Single 

Event  Upsets; 
NASA  Case  No.  MSC-22970-2:  Solar 

Powered  Refrigeration  System; 
NASA  Case  No.  MSC-22970-3:  Solar 

Powered  Refrigeration  System; 
NASA  Case  No.  MSC-23092-1: 

Advanced,  Large  Volume,  Highly 

Loaded,  Hybrid  Inflatable  Pressure 

Vessel* 
NASA  Case  No.  MSC-23228-1: 

Distributed  Antenna  System  And 

Method; 
NASA  Case  No.  MSC-23154-1:  A  Real- 
Time  High  Frequency  QRS 

Electrocardiograph; 
NASA  Case  No.  MSC-23311-1:  Mass 

Measurement  During  Fluid  Flow 

Using  An  Integrated  Sonic/Microwave 

Detector. 


Dated:  September  20,  2002. 
Roi>ert  M.  Stephens, 
Deputy  General  Counsel. 
[FR  Doc.  02-24529  Filed  9-26-02;  8:45  am) 
BILLINQ  COOE  7S10-01-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (02-114)] 

Government-Owned  Inventions, 
Available  for  Licensing 

action:  Notice  of  availability  of 
inventions  for  licensing. 

summary:  The  inventions  listed  below 

are  assigned  to  the  National  Aeronautics 

and  Space  Administration,  have  been 

filed  in  the  United  States  Patent  and 

Trademark  Office,  and  are  available  for 

licensing. 

DATES:  September  27,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bryan  Geurts,  Goddard  Space  Flight 

Center,  Mail  Code  503,  Greenbelt,  MD 

20771;  telephone  (301)  286-7351;  fax 

(301)  286-9502. 

NASA  Case  No.  GSC-13817~4: 
Application  Of  HHT  For  Acoustical 
Signal  Analysis:  With  Special 
Emphases  On  Speech  Analysis, 
Sjmthesis,  Identification, 
Enhancement,  And  Machine  Health 
Monitoring; 

NASA  Case  No.  GSC-13817-5: 
Empirical  Mode  Decomposition 
Apparatus,  Method  And  Article  Of 
Manufacture  For  Analyzing  Biological 
Signals  And  Performing  Curve  Fitting; 

NASA  Case  No.  GSC-14147-2:  Process 
For  Producing  High  Quality  Optically 
Polished  Surfaces  On  Bare  Aluminum 
Substrates; 

NASA  Case  No.  GSC-13905-1: 1-Way 
Bearing; 

NASA  Case  No.  GSC-14413-1  :Thmsi 
Rollers; 

NASA  Case  No.  GSC-1 4330-1:  Method 
And  Apparatus  For  Two-Dimensional 
Absolute  Optical  Encoding; 

NASA  Case  No.  GSC-14435-1: 
Innovative  Manufacturing  Procedure 
For  Low  Cost  And  High  Quality 
Carbon  Nanotubes; 

NASA  Case  No.  GSC-14463-1: 
Autonomous  Navigation  System 
Based  On  GPS  And  Magnetometer 
Data  (GPS-MAGNAV); 

NASA  Case  No.  GSC-1 4473-1:  A  Space- 
Based  Internet  Protocol  System  For 
Vehicle  Tracking,  Systems  Monitoring 
And  Control; 

NASA  Case  No.  GSC-14305-1:  Method 
■  For  Implementation  Of  Recursive 
Hierarchical  Segmentation  On  Parallel 
Computers; 


NASA  Case  No.  GSC-l  3874-2: 
Adhesive  Bubble  Removal  Method 
And  Apparatus  For  Fiber  Optic 
Applications; 

NASA  Case  No.  GSC-14087-1:  Using 
The  Global  Positioning  Satellite 
System  To  Determine  Attitude  Rates 
Using  Doppler  Effects; 

NASA  Case  No.  GSC-14409-1:  Standard 
Autonomous  File  Server  (SAFS). 

Dated:  September  20,  2002. 
Robert  M.  Stephens, 
Deputy  General  Counsel. 
[FR  Doc.  02-24530  Filed  9-26-02;  8:45  am] 
BIUING  CODE  7B10-01-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMNtSTRATION 

[Notice  (02-119)1 

Aerospace  Safety  Advisory  Panel; 
Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
aimounces  a  forthcoming  meeting  of  the 
Aerospace  Safety  Advisory  Panel. 

DATES:  Thursday,  October  31,  2002,  9 
a.m.  to  12  Noon  Central  Time. 

ADDRESSES:  Nassau  Bay  Hilton,  3000 
NASA  Road  1,  Houston,  TX  77058. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

David  M.  Lengyel,  Aerospace  Safety 
Advisory  Panel  Executive  Director, 
Code  Q-1 ,  National  Aeronautics  and 
Space  Administration,  Washington,  DC 
20546,  (202)  358-0391,  if  you  plan  to 
attend. 

SUPPLEMENTARY  INFORMATION:  This 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room  (40). 
The  agenda  for  the  meeting  is  to 
conduct  deliberations  on  CY'02  fact- 
finding activities  and  trip  reports  in 
preparation  for  the  drafting  of  the 
Panel's  annual  report. 

It  is  imperative  that  the  meeting  be 
held  on  this  date  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Dated:  September  23,  2002. 
June  W.  Edwards, 

Advisory  Committee  Management  Officer. 
National  Aeronautics  and  Space 
Administration. 

(FR  Doc.  02-24528  Filed  9-26-02;  8:45  am) 
BUJNQ  COOC  7f1»-01-P 
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NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

NARA  Electronic  Records  Archives 
(ERA)  User  Conference 

agency:  National  Archives  and  Records 
Administration  (NARA). 
ACTION:  Notice  of  meeting. 

SUMMARY:  NARA  is  in  the  planning 
stages  to  build  a  digital  archives  that 
will  preserve  U.S.  Government  records 
of  continuing  value  and  make  them 
available  electronically  to  anyone,  at 
any  time,  in  any  place,  for  as  long  as 
needed.  NARA  invites  those  who  are 
interested  to  participate  in  a  user 
conference  to  provide  feedback 
concerning  our  strategic  response  to  the 
challenge  of  preserving,  managing,  and 
accessing  electronic  records. 
DATES:  Registrations  must  be  received 
by  October  11,2002. 

The  conference  is  scheduled  to  be 
held  on  November  8,  2002  from  8:30 
a.m.  lutil  3:30  p.m. 
ADDRESSES:  National  Archives  at 
College  Park,  8601  Adelphi  Road, 
College  Park,  MD  20740-6001. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  McAlpin  at  (301)  837-0443. 
SUPPLEMENTARY  INFORMATION: 
Registration  is  limited.  The  registration 
form  and  additional  information  is  on 
the  NARA  Web  site  at 
www.archives.gov/ 
electronic  records  archives/. 

Dated:  September  23.  2002. 
Kimberly  Richardson, 

Federal  Register  Liaison  Official. 

(FR  Doc.  02-24614  Filed  9-26-02;  8:45  am] 

BILUNG  CODE  7S15-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Doclwt  72-44] 

Arizona  Public  Service  Company; 
Issuance  of  Environmental 
Assessment  and  Finding  of  No 
Significant  impact  Regarding  a 
Proposed  Exemption 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC  or  the  Commission) 
is  considering  issuance  of  an  exemption, 
pursuant  to  10  CFR  72.7.  from  the 
provisions  of  10  CFR  72.72(d)  to 
Arizona  Public  Service  Company  (APS 
or  applicant).  The  requested  exemption 
would  allow  APS  to  maintain  a  single 
set  of  spent  fuel,  high-level  radioactive 
waste,  and  reactor-related  GTCC  waste 
records  in  accordance  with  the 
requirements  of  10  CFR  50.71(d)(1),  for 
the  Independent  Spent  Fuel  Storage 


Installation  (ISFSI)  at  the  Palo  Verde 
Nuclear  Generating  Station  (PVNGS)  in 
Maricopa  County,  Arizona. 

Environmental  Assessment  (EA) 

Identification  of  Proposed  Action:  By 
letter  dated  September  4.  2001,  APS 
requested  an  exemption  from  the 
requirement  in  10  CFR  72.72(d)  which 
states  in  part  that,  "Records  of  spent 
fuel,  high-level  radioactive  waste,  and 
reactor-related  GTCC  waste  containing 
special  nuclear  material  meeting  the 
requirements  in  paragraph  (a)  of  this 
section  must  be  kept  in  duplicate.  The 
duplicate  set  of  records  must  be  kept  at 
a  separate  location  sufficiently  remote 
from  the  original  records  that  a  single 
event  would  not  destroy  both  sets  of 
records." 

The  proposed  action  before  the 
Commission  is  whether  to  grant  this 
exemption  pursuant  to  10  CFR  72.7. 

Need  for  the  Proposed  Action  :The 
applicant  stated  that  ISFSI  spent-fuel, 
high-level  radioactive  waste,  and 
reactor-related  GTCC  waste  records  will 
be  maintained  in  a  manner  consistent 
with  the  records  of  the  PVNGS,  which 
are  stored  in  compliance  with  the 
requirements  established  in  10  CFR 
50.71(d)(1).  No  exemption  is  requested 
from  the  10  CFR  72.72(d)  requirements 
for  the  records  retention  period 
requirements.  The  applicant  seeks  to 
provide  consistency  in  recordkeeping 
maintenance  for  the  PVNGS  ISFSI  spent 
fuel,  high-level  radioactive  waste,  and 
reactor-related  GTCC  waste  records.  The 
exemption  request  will  also  preclude 
the  need  to  construct  and  operate  a 
separate,  second  records  storage  facility 
to  store  a  duplicate  set  of  spent-fuel, 
high-level  radioactive  waste,  and 
reactor-related  GTCC  waste  records. 

10  CFR  50.71(d)(1)  provides 
requirements  for  the  maintenance  of 
nuclear  power  plant  records.  The 
regulation  states: 

Records  which  must  be  maintained 
pursuant  to  this  part  may  be  the  original  or 
a  reproduced  copy  or  microform  if  such 
reproduced  copy  or  microform  is  duly 
authenticated  by  authorized  personnel  and 
the  microform  is  capable  of  producing  a  clear 
and  legible  copy  after  storage  for  the  period 
specified  by  the  Commission  regulations.  The 
record  may  also  be  stored  in  electronic  media 
with  the  capability  of  producing  legible, 
accurate,  and  complete  records  during  the 
required  retention  period.  Records  such  as 
letters,  drawings,  specifications,  must 
include  all  pertinent  information  such  as 
stamps,  initials,  and  signatures.  The  licensee 
shall  maintain  adequate  safeguards  against 
tampering  with  and  loss  of  records. 

Regulatory  Guide  1.88,  "Collection, 
Storage,  and  Maintenance  of  Nuclear 
Power  Plant  Quality  Assiirance 
Records,"  establishes  guidance  for  the 


storage  of  nuclear  plant  quality 
assurance  records.  APS  plans  to 
implement  Revision  2  of  Regulatory 
Guide  1.88,  with  minor  exceptions 
described  in  the  PVNGS  Updated  Final 
Safety  Analysis  Report,  Section  1.8. 

The  requirements  in  ANSI  N45.2.9- 
1974  have  been  endorsed  by  the  NRC  in 
Regulatory  Guide  1.88  as  adequate  for 
satisfying  the  recordkeeping 
requirements  of  10  CFR  Part  50, 
Appendix  B,  which  states  in  part  that 
"records  shall  be  identifiable  and 
retrievable."  Additionally,  conditions  in 
10  CFR  Part  50,  Appendix  B  establish 
that  "[cjonsistent  with  applicable 
regulatory  requirements  [including  10 
CFR  50.71(d)(1)],  the  applicant  shall 
establish  requirements  concerning 
record  retention,  such  as  duration, 
location,  and  assigned  responsibility." 
ANSI  N.45.2.9-1974  also  satisfies  the 
requirements  of  10  CFR  72.72  by 
providing  for  adequate  maintenance  of 
records  regarding  the  identity  and 
history  of  the  spent  fuel  in  storage.  Such 
records  would  be  subject  to  and  need  to 
be  protected  from  the  same  types  of 
degradation  mechanisms  as  nuclear 
power  plant  Quality  Assurance  records. 

Environmental  Impacts  of  the 
Proposed  Action:  An  exemption  from 
the  requirement  to  store  a  duplicate  set 
of  ISFSI  records  at  a  separate  location 
has  no  impact  on  the  enviroiunent. 
Storage  of  records  does  not  change  the 
methods  by  which  spent  fuel  will  be 
handled  and  stored  at  the  PVNGS  ISFSI 
and  does  not  change  the  amount  of 
effluents,  radiological  or  non- 
radiological,  associated  with  the  ISFSI. 

Alternative  to  the  Proposed  Action: 
Since  there  is  no  environmental  impact 
associated  with  the  proposed  action, 
alternatives  are  not  evaluated  other  than 
the  no  action  alternative.  The  alternative 
to  the  proposed  action  would  be  to  deny 
approval  of  the  exemption  and, 
therefore,  not  allow  storage  of  ISFSI 
spent  fuel  records  at  a  single  qualified 
record  storage  facility.  The  no  action 
alternative  would  require  the  applicant 
to  construct  or  identify  a  separate 
storage  facility;  therefore,  the 
enviroiunental  impacts  of  the  proposed 
action  would  be  less  than,  or  the  same 
as,  the  no  action  alternative. 

Agencies  and  Persons  Consulted:  On 
July  18,  2002,  Arizona  State  official,  Mr. 
William  Wright,  Program  Manager  of 
Radioactive  Materials  of  the  Arizona 
Radiation  Regulatory  Agency,  was 
contacted  regarding  the  environmental 
assessment  for  the  proposed  action  and 
had  no  comments. 

Finding  of  No  Significant  Impact 

The  environmental  impacts  of  the 
proposed  action  have  been  reviewed  in 
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accordance  with  the  requirements  set 
forth  in  10  CFR  Part  51.  Based  upon  the 
foregoing  EA,  the  Commission  finds  that 
the  proposed  action  of  granting  the 
exemption  from  10  CFR  72.72(d),  so  that 
APS  may  store  spent  fuel  records  for  the 
ISFSI  in  a  single  records  storage  facility 
which  meets  the  requirements  of  ANSI 
N.45.2.9-1974,  with  the  given  exception 
listed  in  the  PVNGS  Updated  Final 
Safety  Analysis  Report  Section  1.8,  will 
not  significantly  impact  the  quality  of 
the  himian  environment.  Accordingly, 
the  Conmiission  has  determined  that  an 
environmental  impact  statement  for  the 
proposed  exemption  is  not  necessary. 

For  further  details  with  respect  to  this 
exemption  request,  see  the  APS  letter 
dated  September  4,  2001.  The  request 
for  exemption  was  docketed  under  10 
CFR  Part  72,  Docket  72-44.  The  NRC 
maintains  an  Agencjrwide  Docimients 
Access  and  Management  System 
(ADAMS),  which  provides  text  and 
image  files  of  NRC's  public  docimients. 
These  documents  may  be  accessed 
through  the  NRC's  Public  Electronic 
Reading  Room  on  thfe  Internet  at  http:/ 
/www.nrc.gov/reading-rm/adams.html. 
If  you  do  not  have  access  to  ADAMS  or 
if  there  are  problems  in  accessing  the 
documents  located  in  ADAMS,  contact 
the  NRC  Public  Document  Room  (PDR) 
Reference  staff  at  1-800-397-4209.  301- 
415-4737  or  by  e-mail  to  pdi®nrc.gov. 

Dated  at  Rockville,  Maryland,  this  20th  day 
of  September  2002. 

For  the  Nuclear  Regulatory  Commission. 
E.  William  Bradi, 

Director,  Spent  Fuel  Project  Office,  Office  of 
Nuclear  Material  Safety  and  Safeguards. 
[FR  Doc.  02-24615  Filed  9-26-02;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Issuer  Delisting;  Notice  of  Application 
To  WIttKtraw  From  Listing  and 
Registration  (Pttney  Bowes  Credit 
Corporation,  5.75%  Notes  (Due  2008)) 
From  ttie  New  York  Slock  Exchangs, 
inc.  nie  No.  1-6661 

September  23.  2002. 

Pitney  Bowes  Credit  Corporation,  a 
Delaware  corporation  ("Issuer"),  has 
filed  an  application  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
12(d)  of  the  Securities  Exchange  Act  of 
1934  ("Act")  1  and  Rule  12d2-2(d) 
thereunder.2  to  withdraw  its  5.75% 
Notes  (Due  2008)  ("Security"),  frt>m 
listing  and  registration  on  die  New  York 


Stock  Exchange,  hic.  ("NYSE"  or 
"Exchange"). 

The  Issuer  stated  in  its  application 
that  is  has  complied  with  all  applicable 
laws  in  effect  in  the  state  of  Delaware, 
in  which  it  is  incorporated,  and  with  the 
NYSE's  rules  governing  an  issuer's 
voluntary  withdrawal  of  a  security  from 
listing  and  registration.  The  Issuer's 
application  relates  solely  to  the 
Security's  withdrawal  firom  listing  on 
the  NYSE  and  from  registration  under 
Section  12(b)  of  the  Act  ^  and  shall  not 
affect  its  obligation  to  be  registered 
under  Section  12(g)  of  the  Act.'* 

The  Board  of  Trustees  ("Board")  of 
the  Issuer  approved  a  resolution  on 
August  30,  2002  to  withdraw  the 
Issuer's  Security  from  listing  on  the 
NYSE.  In  making  the  decision  to 
withdraw  its  Security  from  the  NYSE, 
the  Issuer  noted  that:  (i)  There  are  a 
limited  number  of  registered  holders  of 
the  Security;  and  (ii)  delisting  and 
deregistration  of  the  Security  will  result 
in  significant  cost  savings  for  the  Issuer. 

Any  interested  person  may,  on  or 
before  October  15,  2002,  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549-0609,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  NYSE  and  what  terms,  if 
any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it.  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 
Jonathan  G.  Katz, 
Secretary. 

[FR  Doc.  02-24606  Filed  9-26-^2:  8:45  am) 
CODE  WIO-OI-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  IC-2S740;  812-11618] 

FMelity  Concord  Street  Trust,  et  ai.; 
Notice  of  Applkatkm 

September  23.  2002. 
AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACTION:  Notice  of  application  for  an 
order  under  sections  6(c).  12(d)(l)(J)  and 
17(b)  of  the  Investment  Company  Act  of 


•  15  U.S.C.  7B/(d). 

2 17  CFR  240.1202-2(0). 


'  15  U.S.C.  78/(b). 
*  15  U.S.C.  78/(g). 
5  17CFR200.3O-3(a)(l). 


UMO(the;"Act")  for  exemptions  from 
sections  12(d)(1),  15(a)  and  17(a)  of  the 
Act  and  rule  18f-2  under  the  Act  and 
under  section  1 7(d)  of  the  Act  and  rule 
1 7d-l  under  the  Act  to  permit  certain 
joint  transactions. 

SUMMARY  OF  APPtJCATION:  Applicants 
seek  an  order  to  permit  (a)  certain 
registered  open-end  investment 
companies  to  hire  subadvisers  and 
materially  amend  subadvisory 
agreements  without  shareholder 
approval;  (b)  the  registered  investment 
companies  to  invest  cash  collateral 
("Cash  Collator')  received  in 
connection  with  a  securities  lending 
program  ("Lending  Program")  in  shares 
of  affiliated  registered  and  private 
investment  companies  ("Investment 
Funds");  and  (c)  an  affiliated  entity, 
acting  as  securities  lending  agent 
("Agent")  for  the  registered  investment 
companies  to  receive  fees  based  on  a 
share  of  the  revenue  generated  frt>m  the 
securities  lending  activities. 
APPUCANTS:  Fidelity  Concord  Street 
Trust,  Fidelity  Commonwealth  Trust, 
Variable  Insurance  Products  Fund  II 
(collectively,  the  "Companies")  and 
Fidelity  Management  &  Research 
Company  ("FMR"). 

FNJNG  DATES:  The  application  was  filed 
on  May  19, 1999,  and  an  amendment 
was  filed  on  September  23,  2002. 
HEAMNG  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
October  15,  2002.  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street.  NW..  Washington.  DC  20549- 
0609.  Applicants.  82  Devonshire  Street, 
Boston.  Massachusetts  02109. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
L.  SiUlivan,  Senior  Counsel,  at  (202) 
942-0681,  or  Janet  M.  Grossnickle, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPI.EMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
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may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch,  450  5th  Street, 
NW.,  Washington.  DC  20549-0102  (tel. 
(202)  942-8090). 

Applicants'  Representations 

1.  Each  Company  is  registered  under 
the  Act  as  an  open-end  management 
investment  company  and  is  organized  as 
a  Massachusetts  business  trust.  Each 
Company  offers  shares  of  one  or  more 
series  ("Funds")  each  with  its  own 
investment  objectives,  policies  and 
restrictions.  Shares  of  Variable 
Insurance  Products  Fund  II  are  offered 
solely  to  insurance  comp»iy  separate 
accounts,  which  are  used  to  fund 
variable  annuity  contracts  and  variable 
life  insurance  contracts.  FMR  is  an 
investment  adviser  registered  under  the 
Investment  Advisers  Act  of  1940 
("Advisers  Act").  Applicants  request 
that  the  relief  extend  to  any  person 
controlling,  controlled  by,  or  is  imder 
common  control  with  FMR  (an 
"Adviser")  and  any  additional  series  of 
the  Companies  organized  in  the  future 
and  advised  by  an  Adviser  ("Future 
Funds,"  collectively  with  the  Funds,  the 
"Subadvised  Funds"),  provided  that 
such  Future  Funds  operate  in 
substantially  the  same  manner  as 
described  in  the  application.' 

2.  The  Adviser  acts  as  investment 
adviser  to  each  Fund  under  an 
investment  advisory  agreement  between 
the  Adviser  and  the  Companies  on 
behalf  of  the  Funds  ("Advisory 
Agreement").  The  Advisory  Agreement 
was  approved  by  the  Companies"  board 
of  trustees  ("Board"),  including  a 
majority  of  the  trustees  who  are  not 
"interested  persons,"  as  defined  in 
sections  2(a)(19)  of  the  Act 
("Independent  Trustees")  and  by  the 
shareholders  of  the  Funds.  Under  the 
terms  of  the  Advisory  Agreement,  the 
Adviser  provides  each  Fund  with 
investment  research,  advice  and 
supervision  and  administrative  services. 
For  its  services,  the  Adviser  receives  a 
management  fee  at  an  annual  rate  based 
oil  a  percentage  of  the  average  daily  net 
assets  of  each  Fund. 

3.  The  Advisory  Agreements 
authorize  the  Adviser  to  enter  into 
separate  subadvisory  agreements 


'  Each  existing  Fund  advised  by  the  Adviser  that 
currently  intends  to  rely  on  the  requested  order  has 
been  named  as  an  applicant.  Any  Future  Fund  that 
relies  on  the  requested  order  will  do  so  only  in 
accordance  with  the  terms  and  conditions  of  the 
application.  Each  Adviser  will  be  an  investment 
adviser  registered  under  the  Advisers  Act  or  exempt 
htim  registration..  Applicants  represent  that  if  the 
name  of  any  Subadvised  Fund  should,  at  any  time, 
contain  the  name  of  a  Subadviser  (as  defined 
below),  it  will  also  contain  the  name  of  the  Adviser, 
which  will  appear  before  the  name  of  the 
Subadviser. 


("Subadvisory  Agreements")  with  one 
or  more  investment  subadvisers 
("Subadvisers").  The  specific 
investment  decisions  for  each 
Subadvised  Fund  are  made  by  a 
Subadviser,  which  has  discretionary 
authority  to  invest  the  assets  of  a 
particular  Subadvised  Fund,  subject  to 
the  general  supervision  and  oversight  by 
the  Adviser  and  the  Board.^  The 
Adviser  retains  the  responsibility  to 
oversee  Subadvisers  and  to  recommend 
to  the  Board  the  hiring,  termination  and 
replacement  of  the  Subadvisers.  The 
Adviser  selects  Subadvisers  based  on 
the  Adviser's  evaluation  of  the 
Subadvisers'  skills  and  abilities  in 
managing  assets.  The  Adviser  pays  the 
Subadvisers  the  fees  specified  in  the 
Subadvisory  Agreements  out  of  the  fees 
paid  by  the  Subadvised  Funds  to  the 
Adviser. 

4.  In  connection  with  the  Lending 
Program,  an  Agent  will  enter  into  an 
agreement  ("Securities  Lending 
Agreement")  with  each  Subadvised 
Fund.  Each  Subadvised  Fund  that 
participates  in  the  Lending  Program  is 
referred  to  as  a  "Lending  Fund."  The 
Securities  Lending  Agreement  will 
authorize  the  Agent  to  enter  into 
agreements  ("Borrowing  Agreement") 
with  entities  that  are  designated  by  the 
Agent  and  approved  by  the  Subadvised 
Fund  as  eligible  to  borrow  seciuities 
("Borrowers")  to  lend  them  portfolio 
securities  of  the  Lending  Funds. 
Pursuant  to  the  Borrowing  Agreement, 
the  Agent  delivers  Lending  Fimds' 
portfolio  securities  to  Borrowers  in 
exchange  for  Cash  Collateral  or  other 
collateral,  such  as  U.S.  government 
securities. 

5.  The  Securities  Lending  Agreement 
will  authorize  and  instruct  the  Agent,  as 
agent  for  the  Subadvised  Fund,  to  invest 
the  Cash  Collateral  in  accordance  with 
specific  guidelines  or  instructions    ' 
provided  by  the  Subadvised  Fund. 
These  guidelines  or  instructions  will 
identify  the  particular  Investment  Fimds 
and  other  investment  vehicles, 
instnmients  and  accoimts,  if  any,  in 
which  cash  collateral  may  be  invested, 
and  the  maximum  and  minimum 
amounts  of  Cash  Collateral  that  may  be 
invested  in  the  Investment  Funds  and 
other  authorized  investments.  For  its 
services  as  seciuities  lending  agent,  the 
Agent  will  be  compensated  based  on  a 
percentage  of  the  revenue  generated  by 
the  Subadvised  Funds'  participation  in 
the  Lending  Program.  ^ 


^  Each  Subadviser  will  be  registered  or  exempt 
from  registration  under  the  Advisers  Act. 

'■'  Deutsche  Bank  Trust  Company  Americas 
("DBTCA")  currently  serves  as  the  Subadvised 
Funds'  lending  agent  agent  in  reliance  on  a  prior 


6.  Investment  Funds  vnti  be  open-end 
management  investment  companies 
registered  imder  the  Act  ("Registered 
Investment  Funds").  Investment  Funds 
also  may  include  investment  companies 
that  are  exempt  from  registration  under 
the  Act  in  reliance  on  sections  3(c)(1)  or 
3(c)(7)  of  the  Act  ("Private  Investment 
Funds").  Each  Investment  Fimd  will  be 
established  for  the  investment  of  cash 
collateral  and  advised  by  an  Agent 
serving  as  the  securities  lending  agent 
for  that  Lending  Fimd,  or  an  entity 
controlling,  controlled  by,  or  under 
common  control  with  the  Agent.  The 
Investment  Funds  will  invest  in  high 
quality  money  market  instruments, 
short-term  bonds  and  such  other 
investments  that  are  consistent  with 
capital  preservation  and  the  increased 
needs  of  liquidity  associated  with 
securities  lending  transactions. 

7.  Applicants  request  relief  to  permit: 
(a)  The  Adviser  and  the  Subadvised 
Fimds  to  hire  Subadvisers  and 
materially  amend  the  Subadvisory 
Agreements  without  shareholder 
approval;  (b)  the  Lending  Funds  to  use 
Cash  Collateral  to  purchase  shares  of  the 
Investment  Funds  and  the  Investment 
Funds  to  redeem  shares  from  the 
Lending  Funds;  and  (c)  an  Agent  to 
receive  fees  based  on  a  share  of  the 
revenue  generated  by  the  securities 
lending  activities  of  a  Lending  Fund. 

Applicants'  Legal  Analysis 

A.  Relief  To  Hire  Subadvisers  and 
Materially  Amend  Subadvisory 
Agreements 

1.  Section  15(a)  of  the  Act  provides, 
in  relevant  part,  that  it  is  unlawful  for 
any  person  to  act  as  an  investment 
adviser  to  a  registered  investment 
company  except  pursuant  to  a  written 
contract  that  has  been  approved  by  the 
vote  of  the  company's  outstanding 
voting  securities.  Rule  18f-2  under  the 
Act  provides  that  each  series  or  class  of 
stock  in  a  series  company  affected  by  a 
matter  must  approve  such  matter  if  the 
Act  requires  shareholder  approval. 

2.  Section  6(c)  of  the  Act  provides  that 
the  Commission  may  exempt  any 
person,  security,  or  transaction  or  any 
class  or  classes  of  persons,  securities,  or 
transactions  from  any  provision  of  the 
Act,  or  from  any  rule  thereunder,  if  such 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 


exemptive  order.  Bankers  Trust  Company, 
Investment  Company  Act  release  Nos.  23370  (July 
31.  1998)  (notice)  and  23402  (Aug.  26.  1998)  (order). 
Applicants  are  requesting  relief  to  participate  in  a 
Lending  Program  with  respect  to  an  Agent  other 
than  DBTCA. 
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and  provisions  of  the  Act.  Applicants 
request  an  exemption  under  section  6(c) 
of  the  Act  from  section  15(a)  of  the  Act 
and  rule  18f-2  imder  the  Act  to  permit 
the  Adviser  and  the  Subadvised  Funds, 
subject  to  approval  by  the  Board,  to 
enter  into  and  materially  amend 
Subadvisory  Agreements  without 
shareholder  approval.  The  requested 
relief  would  not  extend  to  any 
Subadviser  that  is  an  affiliated  person, 
as  defined  in  section  2(a)(3)  of  the  Act, 
of  the  Company,  the  Subadvised  Fund 
or  the  Adviser,  other  than  by  reason  of 
serving  as  a  Subadviser  to  one  or  more 
of  the  Subadvised  Funds  ("Affiliated 
Subadviser"). 

3.  Applicants  assert  that  investors 
expect  the  Adviser  and  the  Board  to 
select  one  or  more  Subadvisers  for  the 
Subadvised  Funds  and  look  to  the 
Adviser  when  they  have  questions  or 
concerns  about  the  Subadvised  Fund's 
management  or  investment 
performance.  Applicants  contend  that 
the  role  of  the  Subadviser,  from  the 
perspective  of  the  investor,  is 
comparable  to  that  of  the  individual 
portfolio  managers  employed  by  other 
investment  advisory  firms.  Applicants 
also  contend  that  requiring  shareholder 
approval  of  Subadvisory  Agreements 
would  impose  expenses  and 
imnecessary  delays  on  the  Subadvised 
Funds  and  could  prevent  the  prompt 
implementation  of  actions  deemed 
advisable  by  the  Adviser  and  the  Board. 
Applicants  note  that  the  Advisory 
Agreements  vrill  continue  to  be  fully 
subject  to  section  15  of  the  Act  and  rule 
18f-2  under  the  Act. 

B.  Investment  of  Cash  Collateral  by  the 
Lending  Funds  in  the  Investment  Funds 

1.  Section  12(d)(1)(A)  of  the  Act 
provides,  in  relevant  part,  that  no 
registered  investment  company  may 
acquire  securities  of  another  investment 
company  if  such  securities  represent 
more  than  3%  of  the  acquired 
company's  outstanding  voting  stock, 
more  than  5%  of  the  acquiring 
company's  total  assets,  or  if  such 
securities,  together  with  the  securities  of 
other  acquired  investment  companies, 
represent  more  than  10%  of  the 
acquiring  company's  total  assets. 
Section  12(d)(1)(B)  of  the  Act  provides 
that  no  registered  open-end  investment 
company  may  sell  its  securities  to 
another  investment  company  if  the  sale 
will  cause  the  acquiring  company  to 
own  more  than  3%  of  the  acquired 
company's  voting  stock,  or  if  the  sale 
will  cause  more  than  10%  of  the 
acquired  company's  voting  stock  to  be 
owned  by  investment  companies 
generally. 


2.  Section  12(d)(l)(J)  of  the  Act 
provides  that  the  Commission  may 
exempt  any  person,  security,  or 
transaction  from  any  provision  of 
section  12(d)(1)  if  and  to  the  extent  that 
such  exemption  is  consistent  with  the 
public  interest  and  the  protection  of 
investors.  Applicants  request  relief 
imder  section  12(d)(l)0)  to  permit  the 
Lending  Funds  to  invest  Cash  Collateral 
in  the  Registered  Investment  Funds  in 
excess  of  the  limits  in  sections 
12(d)(1)(A)  and  (B). 

3.  Applicants  represent  that  the 
Investment  Funds  will  be  designed  as 
vehicles  to  be  used  specifically  in 
connection  with  securities  lending 
transactions.  Applicants  state  that  the 
proposed  arrangement  will  not  result  in 
inappropriate  layering  of  either  sales 
charges  or  investment  advisory  fees. 
Shares  of  the  Investment  Funds  sold  to 
the  Lending  Funds  will  not  be  subject 
to  a  sales  load,  redemption  fee,  asset- 
based  distribution  fee,  or  service  fee. 
Applicants  further  state  that  since 
investment  advisory  fees  are  calculated 
on  the  net,  rather  than  the  total,  assets 
of  the  Lending  Funds,  and  since  Cash 
Collateral  does  not  increase  net  assets, 
the  Lending  Funds  would  not  pay 
duplicative  advisory  fees  with  respect  to 
investments  made  with  Cash  Collateral. 
Applicants  also  state  that  each 
Investment  Fund  will  be  operated  for 
the  purpose  of  providing  the  necessary 
liquidity  to  satisfy  the  demands  of  the 
Lending  Program  and,  therefore,  will 
not  be  susceptible  to  control  through  the 
threat  of  large  scale  redemptions. 
Finally,  applicants  state  that  an 
Investment  Fund  vnU  not  acquire 
securities  of  any  other  investment 
company  in  excess  of  the  limits 
contained  in  section  12(d)(1)(A)  of  the 
Act,  except  to  the  extent  permitted  by 
condition  7  of  the  conditions  regarding 
participating  in  a  Lending  Program 
below.  For  these  reasons,  applicants 
state  that  the  proposed  arrangement  will 
not  give  rise  to  the  abuses  that  sections 
12(d)(1)(A)  and  (B)  were  intended  to 
prevent. 

4.  Section  17(a)  of  the  Act  makes  it 
unlawful  for  any  affiliated  person  or 
principal  underwriter  of  a  registered 
investment  company,  or  any  affiliated 
person  of  such  person  ("second-tier 
affiliate"),  acting  as  principal,  to  sell  or 
purchase  any  security  to  or  from  such 
investment  company.  Section  2(a)(3)  of 
the  Act  defines  an  affiliated  person  to 
include  any  person  directly  or  indirectly 
owning,  controlling,  or  holding  with 
power  to  vote  5%  or  more  of  the 
outstanding  voting  securities  of  the 
other  person,  as  well  as  any  person 
directly  or  indirectly  controlling, 
controlled  by,  or  under  common  control 


with,  the  other  person,  and  in  the  case 
of  an  investment  company,  its 
investment  adviser.  The  Adviser  is  an 
affiliated  person  of  each  Lending  Fund 
under  section  2(a)(3).  Because  the 
Lending  Funds  share  a  common 
investment  adviser,  the  Lending  Funds 
may  be  deemed  to  be  under  "common 
control"  and  therefore  affiliated  persons 
of  each  other.  In  addition,  a  Lending 
Fund  could  own  more  than  5%  of  the 
outstanding  voting  securities  of  an 
Investment  Fund.  As  a  result,  each 
Lending  Fund  and  the  Investment  Fund 
may  be  deemed  to  be  affiliated  persons 
(or  second-tier  affiliates)  of  each  other 
Lending  Fund.  As  a  result,  applicants 
request  relief  from  section  1 7(a)  under 
sections  6(c)  and  17(b)  to  permit  the  sale 
of  shares  of  the  Investment  Funds  to  the 
Lending  Funds  and  the  redemption  of     . 
the  shares  by  the  Lending  Funds  from 
the  Investment  Funds. 

5.  Section  17(b)  of  the  Act  authorizes 
the  SEC  to  exempt  a  transaction  from 
section  17(a)  if  the  terms  of  the 
proposed  transaction,  including  the 
consideration  to  be  paid  or  received,  are 
reasonable  and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned,  the  proposed  transaction  is 
consistent  with  the  policy  of  each 
registered  investment  company 
concerned  and  the  proposed  transaction 
is  consistent  with  the  general  policy  of 
the  Act. 

6.  Applicants  submit  that  the 
requested  relief  satisfies  the  standards 
for  relief  in  sections  6(c)  and  17(b). 
Applicants  state  that  the  Lending  Funds 
will  be  treated  like  any  other 
shareholders  in  the  Investment  Funds, 
and  purchase  and  sell  shares  of  the 
Investment  Funds  on  the  same  terms 
and  on  the  same  basis,  including  price, 
as  all  other  shareholders  of  the 
Investment  Funds.  Applicants  assert 
that  the  proposed  transactions  comply 
with  each  Lending  Fund's  investment 
restrictions  and  policies.  Applicants 
state  that  Cash  Collateral  of  a  Lending 
Fund  that  is  a  money  market  fund  will 
not  be  used  to  acquire  shares  of  any 
Investment  Fund  that  does  not  comply 
with  rule  2a-7  under  the  Act. 
Applicants  further  state  that  the 
investment  of  Cash  Collateral  will 
comply  with  all  present  and  future 
Commission  and  staff  positions 
concerning  securities  lending. 
Applicants  also  state  that  the  Private 
Investment  Funds  will  comply  with  the 
major  substantive  provisions  of  the  Act, 
including  the  prohibitions  against 
affiliated  transactions,  leveraging  and 
issuing  senior  securities,  and  rights  of 
redemption. 

7.  Section  17(d)  of  the  Act  and  rule 
17d-l  under  the  Act  prohibit  any 
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affiliated  person  of  or  principal 
underwriter  for  a  registered  investment 
company  or  any  second-tier  affiliate, 
acting  as  principal,  from  effecting  any 
transaction  in  connection  with  any  joint 
enterprise  or  other  joint  arrangement  or 
profit  sharing  plan,  in  which  the 
investment  company  participates.  Rule 
17d-l  permits  the  SEC  to  approve  a 
proposed  joint  transaction  covered  by 
the  tems  of  section  17(d).  In 
determining  whether  to  approve  a 
transaction,  the  SEC  is  to  consider 
whether  the  proposed  transaction  is 
consistent  with  the  provisions,  policies 
and  purposes  of  the  Act,  and  the  extent 
to  which  the  participation  of  the 
investment  companies  is  on  a  basis 
different  from  or  less  advantageous  than 
that  of  the  other  participants. 

8.  Applicants  state  that  the  Lending 
Funds  (by  purchasing  and  redeeming 
shares  of  the  Investment  Funds),  a 
Subadviser  (by  managing  the  portfolio 
securities  of  the  Subadvised  Funds 
while  at  the  same  time  acting  as  Agent 
for  the  Lending  Funds),  an  Agent  (by 
acting  as  lending  agent,  investing  Cash 
Collateral  in  the  Investment  Funds,  and 
receiving  a  portion  of  the  revenue 
generated  by  securities  lending 
faransactions),  and  the  Investment  Funds 
(by  selling  shares  to  and  redeeming 
shares  from  the  Lending  Funds)  could 
be  deemed  to  be  participants  in  a  joint 
enterprise  or  other  joint  arrangement 
within  the  meaning  of  section  1 7(d)  of 
the  Act  and  rule  1 7d-l  under  the  Act. 
Applicants  submit  that  the  proposed 
investments  by  the  Lending  Funds  in 
the  Investment  Funds  meet  the 
standards  of  rule  17d-l  for  the  reasons 
discussed  above,  particularly  that  the 
Lending  Funds  will  invest  in  the 
Investment  Funds  on  the  same  basis  as 
any  other  shareholder. 

C.  Payment  of  Fees  by  a  Lending  Fund 
to  an  Agent 

1.  As  noted  above,  section  17(d)  of  the 
Act  and  rule  17d-l  under  the  Act 
generally  prohibit  joint  transactions 
involving  investment  companies  and 
their  affiliated  persons  unless  the  SEC 
has  approved  the  transaction. 
Applicants  state  that  an  Agent  may 
serve  as  a  Subadviser  for  certain  series 
of  a  particular  Company ,"»  while  other 
series  of  that  Company  could  be  advised 
by  entities  that  are  not  affiliated  with 
the  Agent.  Each  series  of  the  Company 
could  be  deemed  to  be  under  common 


■•The  personnel  who  will  provide  day-to-day 
lending  agency  services  to  the  Subadvised  Funds  do 
not  and  will  not  provide  investment  advisory 
services  to  the  Subadvised  Funds,  or  participate  in 
any  way  in  the  selection  of  the  portfolio  securities 
or  other  aspects  of  the  management  of  the 
Subadvised  Funds. 


control,  and  thus  an  affiliated  person  of 
each  other  series.  The  Agent  thus  could 
be  deemed  an  affiliated  person  of  any 
series  for  which  it  acts  as  Subadviser 
and  a  second-tier  affiliate  of  those  series 
for  which  it  does  not  act  as  Subadviser. 
Moreover,  an  Agent  that  is  a  bank  may 
own  more  than  5%  of  the  voting 
securities  of  a  Lending  Fund  in  a 
fiduciary  capacity,  and  thus  be  an 
affiliated  person  of  that  Lending  Fund 
and  a  second-tier  affiliate  of  those  series 
of  a  Company  in  which  it  does  not  own 
a  5%  interest.  Further,  if  a  Lending 
Fund  acquired  more  than  5%  of  the 
outstanding  voting  securities  of  an 
Investment  Fimd  advised  by  the  Agent, 
the  Agent  could  be  deemed  a  second- 
tier  affiliate  of  the  Lending  Fund.  As  a 
result,  the  prohibitions  of  section  17(d) 
and  rule  17d-l  would  apply  to  activities 
involving  the  series  and  the  Agent, 
including  the  Agent's  activities  as 
lending  agent  and  the  receipt  of  a  share 
of  the  revenue  from  the  series'  lending 
activities.  Applicants  request  relief  to 
permit  an  Agent  acting  as  lending  agent 
to  a  Lending  Fund  to  receive  a 
percentage  of  the  revenue  generated  by 
the  Lending  Fund's  participation  in  the 
Lending  Program.  Each  Agent  will  have 
an  established  securities  lending 
program  with  numerous  other 
unaffiliated  institutional  investors 
participating  as  lenders  in  the  Agent's 
program. 

2.  Applicants  propose  that  each 
Lending  Fund  will  adopt  the  following 
procedures  to  ensure  that  the  proposed 
fee  arrangement  and  the  other  terms 
governing  the  relationship  with  the 
Agent  will  meet  the  standards  of  rule 
17d-l: 

(a)  In  connection  with  the  approval  of 
the  Agent  as  lending  agent  for  a  Lending 
Fund  and  implementation  of  the 
proposed  fee  arrangement,  a  majority  of 
the  Board  (including  a  majority  of  the 
Independent  Trustees)  of  the  Lending 
Fund  will  determine  (i)  the  Securities- 
Lending  Agreement  with  the  Agent  is  in 
the  best  interests  of  the  Lending  Fund 
and  its  shareholders;  (ii)  the  services  to 
be  performed  by  the  Agent  are 
appropriate  for  the  Lending  Fuind;  (iii) 
the  natiure  and  quality  of  the  services 
performed  by  the  Agent  are  at  least 
equal  to  those  provided  by  others 
offering  the  same  or  similar  services  for 
similar  compensation;  and  (iv)  the  fees 
for  the  Agent's  services  are  within  the 
range  of,  but  in  any  event  no  higher 
than,  the  fees  charged  by  the  Agent  for 
services  of  the  same  nature  and  quality 
provided  to  unaffiliated  parties. 

(b)  Each  Lending  Fund's  contract  with 
the  Agent  for  lending  agent  services  will 
be  reviewed  annually  by  the  Board  and 
will  be  approved  for  continuation  only 


if  a  majority  of  the  Board  (including  a 
majority  of  the  Independent  Trustees) 
makes  the  findings  referred  to  in 
paragraph  (a)  above. 

(c)  In  connection  vn\h  the  initial 
implementation  of  an  arrangement 
whereby  the  Agent  will  be  compensated 
as  lending  agent  based  on  a  percentage 
of  the  revenue  generated  by  a  Lending 
Fund's  participation  in  the  Program,  the 
Board  will  secure  a  certificate  from  the 
Agent  attesting  to  the  factual  accuracy  of 
clause  (iv)  in  paragraph  (a)  above.  In 
addition,  the  Board  will  request  and 
evaluate,  and  the  Agent  will  furnish, 
such  information  and  materials  as  the 
Board,  with  and  upon  the  advice  of 
agents,  consultants,  or  counsel, 
determines  to  be  appropriate  in  making 
the  findings  referred  to  in  paragraph  (a) 
above.  Such  information  shall  include, 
in  any  event,  information  concerning 
the  fees  charged  by  the  Agent  to  other 
institutional  investors  for  performing 
similar  services. 

(d)  The  Board,  including  a  majority  of 
the  Independent  Trustees,  will  (i)  no 
less  frequently  than  quarterly 
determine,  on  the  basis  of  reports 
submitted  by  the  Agent,  that  the  loan 
transactions  during  the  proceeding 
quarter  were  conducted  in  compliance 
with  the  conditions  and  procedures  set 
forth  in  the  application;  and  (ii)  review 
no  less  frequently  than  annually  the 
conditions  and  procedures  set  forth  in 
the  application  for  continuing 
appropriateness. 

(e)  Each  Lending  Fund  will  (i) 
maintain  and  preserve  permanently  in 
an  easily  accessible  place  a  written  copy 
of  the  procedures  and  conditions  (and 
modifications  thereto)  described  in  the 
application  or  otherwise  followed  in 
connection  with  lending  securities 
under  the  Lending  Program;  and  (ii) 
maintain  and  preserve  for  a  period  of 
not  less  than  six  years  from  the  end  of 
the  fiscal  year  in  which  any  loan 
transaction  pursuant  to  the  Lending 
Program  occiured,  the  first  two  years  in 
an  easily  accessible  place,  a  written 
record  of  each  loan  transaction  setting 
forth  a  description  of  the  security 
loaned,  the  identity  of  the  person  on  the 
other  side  of  the  loan  transaction,  the 
terms  of  the  loan  transaction,  and  the 
information  or  materials  upon  which 
the  determination  was  made  that  each 
loan  was  made  in  accordance  with  the 
procedures  set  forth  above  and  the 
conditions  to  the  application. 

Applicants'  Conditions 

Applicants  agree  that  any  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 
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A.  Relief  To  Enter  Into  and  Materially 
Amend  Subadvisory  Agreements 

1.  Before  a  Subadvised  Fund  may  rely 
on  the  order  requested  herein,  the 
operation  of  the  Subadvised  Fund  in  the 
manner  described  in  the  application 
will  be  approved  by  the  vote  of  a 
majority  of  its  outstanding  voting 
securities  (or,  if  the  Subadvised  Fund 
serves  as  a  fimding  medium  for  any  sub- 
accoimt  of  a  registered  separate  account, 
pursuant  to  voting  instructions  provided 
by  the  imitholders  of  the  sub-account) 
as  defined  in  the  Act,  or,  in  the  case  of 

a~  Future  Fund  whose  public 
shareholders  (or  variable  contract 
owners  through  a  separate  account) 
purchased  shares  on  the  basis  of  a 
prospectus  containing  the  disclosure 
contemplated  by  condition  number  2 
below,  by  the  sole  initial  shareholder(s) 
before  offering  shares  of  that  Subadvised 
Fimd  to  the  public  (or  variable  contract 
owners  through  a  separate  account). 

2.  Each  Subadvised  Fund  will 
disclose  in  its  prospectus  the  existence, 
substance,  and  effiect  of  any  order 
granted  pursuant  to  the  application.  In 
addition,  each  Subadvised  Fund  will 
hold  itself  out  to  the  public  as 
employing  the  management  structure 
described  in  the  application.  The 
prospectus  will  prominently  disclose 
that  the  Adviser  has  the  ultimate 
responsibility  to  oversee  Subadvisers 
and  recommend  thefr  hiring, 
termination,  and  replacement. 

3.  Before  relying  on  the  requested 
Manager  of  Managers  relief,  each 
Subadvised  Fimd  that  sought  its 
shareholders'  approval  to  operate  in  the 
manner  described  in  the  Application 
prior  to  the  date  of  the  requested  order 
and  subsequently  sold  shares  based  on 
a  prospectus  that  does  not  coinply  with 
condition  2  above  will  provide  its 
shareholders  (or,  if  the  Subadvised 
Fund  serves  as  a  funding  medium  for 
any  sub-account  of  a  registered  separate 
accoimt,  then  the  unitholders  of  the  sub- 
accoimt)  with  at  least  30  days  prior 
written  notice  of  (a)  the  substance  and 
effect  of  the  Manager  of  Managers  relief 
and  (b)  the  fact  that  the  Subadvised 
Fund  intends  to  employ  the 
management  structure  described  in  the 
Application. 

4.  At  all  times,  a  majority  of  each 
Company's  Board  will  be  Independent 
Trustees,  and  the  nomination  of  new  or 
additional  Independent  Trustees  will  be 
at  the  discretion  of  the  then  existing 
Independent  Trustees. 

5.  The  Adviser  will  not  enter  into  a 
Subadvisory  Agreement  with  any 
Affiliated  Subadviser  without  that 
agreement,  including  the  compensation 
to  be  paid  thereunder,  being  approved 


by  the  shareholders  (or,  if  the 
Subadvised  Fund  serves  as  a  funding 
medium  for  any  sub-accoimt  of  a 
registered  separate  account,  pursuant  to 
voting  instructions  provided  by  the 
unitholders  of  the  sub-account)  of  the 
applicable  Subadvised  Fimd. 

6.  When  a  Subadviser  change  is 
proposed  for  a  Subadvised  Fund  with 
an  Affiliated  Subadviser,  the  Board  of 
the  corresponding  Company,  including 
a  majority  of  the  hidependent  Trustees, 
vrill  make  a  separate  finding,  reflected 
in  the  Company's  Board  minutes,  that 
the  change  is  in  the  best  interests  of  the 
Subadvised  Fund  and  its  shareholders 
(or,  if  the  Subadvised  Fund  serves  as  a 
funding  medium  for  any  sub-account  of 
a  registered  separate  account,  in  the  best 
interests  of  the  Subadvised  Fimd  and 
the  imitholders  of  any  sub-account)  and 
does  not  involve  a  conflict  of  interest 
from  which  the  Adviser  or  the  Affiliated 
Subadviser  derives  an  inappropriate 
advantage. 

7.  Wimin  90  days  of  the  hiring  of  any 
new  Subadviser,  shareholders  (or,  if  the 
Subadvised  Fimd  serves  as  a  funding 
medium  for  any  sub-account  of  a 
registered  separate  account,  the 
unitholders  of  the  sub-account)  will  be 
furnished  all  information  about  a  new 
Subadviser  that  would  be  contained  in 

a  proxy  statement,  including  any  change 
in  such  disclosure  caused  by  the 
addition  of  a  new  Subadviser.  Each 
Subadvised  Fund  will  meet  this 
condition  by  providing  shareholders  (or, 
if  the  Subadvised  Fund  serves  as  a 
funding  medium  for  any  sub-account  of 
a  registered  separate  account,  then  by 
providing  unitholders  of  the  sub- 
account) with  an  Information  Statement 
meeting  the  requirements  of  Regulation 
14C,  Schedule  14C  and  Item  22  of 
Schedule  14A  of  the  Securities 
Exchange  Act  of  1934  within  90  days  of 
the  hiring  of  a  Subadviser. 

8.  "The  Adviser  will  provide  general 
management  services  to  each 
Subadvised  Fund,  including  overall 
supervisory  responsibility  for  the 
general  management  and  investment  of 
each  Subadvised  Fund's  portfolio,  and 
subject  to  review  and  approval  by  the 
Board,  will  (a)  set  the  Subadvised 
Fund's  overall  investment  strategies;  (b) 
select  Subadviser(s);  (c)  monitor  and 
evaluate  the  performance  of 
Subadviseris);  (d)  ensure  that  the 
Subadviser(s)  comply  with  each 
Subadvised  Fund's  investment 
objectives,  policies  and  restrictions;  and 
(e)  allocate  and,  where  appropriate, 
reallocate  a  Subadvised  Fund's  assets 
among  its  Subadvisers. 

9.  No  trustee,  director  or  officer  of  a 
Company  or  director  or  officer  of  the 
Adviser  will  own  directiy  or  indirectly 


(other  than  through  a  pooled  investment  ■ 
vehicle  that  is  not  controlled  by  that 
trustee,  director  or  officer)  any  interest 
in  a  Subadviser  except  for  (a)  ownership 
of  interests  in  the  Adviser  or  any  entity 
that  controls,  is  controlled  by,  or  is 
under  common  control  with  the 
Adviser;  or  (b)  ownership  of  less  than 
1%  of  the  outstanding  securities  of  any 
class  of  equity  or  debt  of  a  publicly- 
traded  company  that  is  either  a 
Subadviser  or  an  entity  that  controls,  is 
controlled  by,  or  is  under  common 
control  with  a  Subadviser. 

A.  Lending  Program 

1.  The  Lending  Program  of  each 
Lending  Fund  vtnll  comply  with  all 
present  and  future  applicable 
Commission  and  staff  positions 
regarding  securities  lending 
arrangements. 

2.  The  approval  of  a  Lending  Fund's 
Board,  including  a  majority  of  the 
Independent  Trustees,  will  be  required 
for  the  initial  and  subsequent  approvals 
of  the  Agent's  service  as  securities 
lending  agent  for  the  Lending  Fund 
under  the  Lending  Program,  for  the 
institution  of  all  procedures  relating  to 
the  Lending  Program  as  it  relates  to  the 
Lending  Fund,  and  for  any  p>eriodic 
review  of  loan  transactions  for  which 
the  Agent  acted  as  lending  agent  under 
the  Lending  Program. 

3.  A  majority  of  a  Lending  Fund's 
Board,  including  a  majority  of  the 
Independent  Trustees,  will  initially  and 
at  least  annually  thereafter  determine 
that  the  investment  of  Cash  Collateral  in 
shares  of  the  Investment  Funds  is  in  the 
best  interest  of  shareholders  of  the 
Lending  Fund. 

4.  Investment  in  shares  of  the 
Investment  Funds  will  be  in  accordance 
with  each  Lending  Fund's  respective 
investment  restrictions  and  will  be 
consistent  with  each  Lending  Fund's 
policies  as  set  forth  in  its  prospectus 
and  statement  of  additional  information. 
A  Lending  Fund  that  complies  with  rule 
2a-7  under  the  Act  wiirnot  invest  its 
Cash  Collateral  in  an  Investment  Fund 
that  does  not  comply  with  rule  2a-7 
under  the  Act. 

5.  Investment  in  shares  of  an 
Investment  Fund  by  a  particular 
Lending  Fund  will  be  in  accordance 
with  the  guidelines  regarding 
investment  of  Cash  Collateral  specified 
by  the  Lending  Fund  in  the  Securities 
Lending  Agreement.  A  Lending  Fund's 
Cash  Collateral  will  be  invested  in  a 
particular  Investment  Fund  only  if  that 
Investment  Fund  has  been  approved  for 
investment  by  the  Lending  Fund  and  if 
that  Investment  Fund  invests  in  the 
types  of  instruments  that  the  Lending 
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Fund  has  authorized  for  the  investment 
of  its  Cash  Ck}llateral. 

6.  The  shares  of  the  Investment  Funds 
that  are  sold  to  and  redeemed  from  the 
Lending  Funds  will  not  be  subject  to  a 
sales  load,  redemption  fee,  distribution 
fee  under  a  plan  adopted  in  accordance 
with' rule  12b-l,  or  service  fee  (as 
defined  in  rule  2830(b)(9)  of  the 
Conduct  Rules  of  the  National 
Association  of  Securities  Dealers). 

7.  An  Investment  Fimd  will  not 
acquire  securities  of  any  other 
investment  company  in  excess  of  the 
limits  contained  in  section  12(d)(1)(A) 
of  the  Act;  except  to  the  extent  that  the 
Investment  Fund  (a)  receives  securities 
of  another  investment  company  as  a 
dividend  or  as  a  result  of  a  plan  or 
reorganization  of  a  company  (other  than 
a  plan  devised  for  the  purpose  of 
evading  section  12(d)(1)  of  the  Act)  or 
(b)  acquires  (or  is  deemed  to  have 
acquired)  securities  of  another 
investment  company  pursuant  to 
exemptive  relief  from  the  Commission 
permitting  the  Investment  Fund  to  (i) 
acquire  securities  of  one  or  more 
affiliated  investment  companies  for 
short-term  cash  management  purposes 
or  (ii)  lend  cash  to  another  fund. 

8.  A  Lending  Fund  may  enter  into  a 
Securities  Lending  Agreement  that 
permits  the  investment  of  its  cash 
collateral  in  a  Private  Investment  Fund 
only  if  the  Securities  Lending 
Agreement  provides  that: 

(a)  Any  Private  Investment  Fund  that 
is  operated  as  a  "money  market  fund" 
("Private  Money  Market  Fund")  will 
comply  with  rule  2a-7  under  the  Act 
and  will  value  its  shares,  as  of  the  close 
of  business  on  each  business  day,  using 
the  "amortized  cost  method,"  as  defined 
in  rule  2a-7,  to  determine  the  net  asset 
value  per  share  of  the  Private  Money 
Market  Fimd.  In  addition,  the  Private 
Money  Market  Fimd  will,  subject  to  the 
approval  of  the  Private  Money  Market 
Fimd's  board  of  directors  or  trustees 
(collectively  with  the  board  of  directors 
or  trustees  of  any  Private  Investment 
Fund,  the  "Trustee"),  adopt  the 
monitoring  procedures  described  in  rule 
2a-7(c)(7)  under  the  Act  and  the  Private 
Money  Market  Fund's  adviser 
(collectively  with  the  adviser  to  any 
Private  Investment  Fund,  the  "Private 
Fimd  Adviser")  will  comply  with  these 
procedures  and  take  any  other  actions  as 
are  required  to  be  taken  pursuant  to 
these  procedures.  The  Lending  Funds 
may  only  purchase  shares  of  the  Private 
Money  Market  Fund  if  the  Private  Fund 
Adviser  determines  on  an  ongoing  basis 
that  the  Private  Money  Market  Funds  is 
in  compliance  with  rule  2a-7.  The 
Private  Fund  Adviser  will  preserve  for 
a  period  of  not  less  than  six  years  from 


the  date  of  determination,  the  first  two 
years  in  an  easily  accessible  place,  a 
record  of  the  determination  and  the 
basis  upon  which  the  determination  was 
made.  This  record  will  be  subject  to 
examination  by  the  SEC  and  its  staff; 

(b)  The  Private  Investment  Fund  will 
comply  with  the  requirements  of 
sections  17(a).  (d),  and  (e).  and  18  of  the 
Act  as  if  the  Private  Investment  Fund 
were  a  registered  open-end  investment 
company; 

(c)  With  respect  to  all  redemption 
requests  made  by  a  Lending  Fund,  the 
Private  Investment  Fund  wiU  comply 
with  section  22(e)  of  the  Act; 

(d)  The  Private  Fund  Adviser  shall, 
subject  to  the  approval  by  the  Trustee, 
adopt  procedures  designed  to  ensure 
that  the  Private  Fund  complies  with 
sections  17(a).  (d).  (e).  18,  and  22(e)  of 
the  Act.  The  Private  Fund  Adviser  also 
will  periodically  review  and 
periodically  update  as  appropriate  such 
procedures  and  will  maintain  books  and 
records  describing  such  procedures  and 
will  maintain  the  records  required  by 
rules  31a-l(b)(l),  31a-l{b)(2)(ii).  and 
31a-l(b)(9)  under  the  Act.  All  books 
and  records  required  to  be  kept 
pursuant  to  this  condition  will  be 
maintained  and  preserved  for  a  period 
of  not  less  than  six  years  frvm  the  end 
of  the  fiscal  year  in  which  any 
transaction  occurred,  the  first  two  years 
in  an  easily  accessible  place,  and  will  be 
subject  to  examination  by  the  SEC  and 
its  staff; 

(e)  The  net  asset  value  per  share  with 
respect  to  Private  Investment  Fund 
shares  will  be  determined  separately  for 
each  Private  Investment  Fund  by 
dividing  the  value  of  the  assets 
belonging  to  that  Private  Investment 
Fund,  less  the  liabilities  of  that  Private 
Investment  Fund,  by  the  number  of 
shares  outstanding  with  respect  to  that 
Private  Investment  Fund;  and 

(f)  Each  Lending  Fund  will  purchase 
and  redeem  Private  Investment  Fund 
shares  as  of  the  same  time  and  at  the 
same  price,  and  will  receive  dividends 
and  bear  its  proportionate  share  of 
expenses  on  the  same  basis,  as  other 
shareholders  of  the  Private  Investment 
Fund.  A  separate  account  will  be 
established  in  the  shareholder  records  of 
the  Private  Investment  Fund  for  the 
account  of  each  Lending  Fund. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  02-24607  Filed  9-2&-02;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meetings 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act.  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  September  30,  2002: 

.Closed  Meetings  will  be  held  on 
Tuesday,  October  1.  2002.  at  10  a.m. 
and  Thursday,  October  3.  2002.  at  10 
a.m. 

Commissioner  Campos,  as  duty 
officer,  determined  that  no  earlier  notice 
thereof  was  possible. 

Commissioners.  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  Closed  Meetings.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(3),  (5).  (7),  (9)(B)  and  (10) 
and  17  CFR  200.402(a)(3),  (5).  (7).  (9)(ii) 
and  (10).  permit  consideration  of  the 
scheduled  matters  at  the  Closed 
Meetings. 

The  subject  matter  of  the  Closed 
Meeting  scheduled  for  Tuesday.  October 
1,2002  will  be: 

Institution  and  settlement  of  injunctive 
actions; 

Institution  and  settlement  of 
administrative  proceedings  of  an 
enforcement  nature;  and 

Formal  orders  of  investigations. 

The  subject  matter  of  the  Closed 
Meeting  scheduled  for  Thursday. 
October  3,  2002  will  be: 

Institution  and  settlement  of  injunctive 
actions;  and 

Institution  and  settlement  of 
administrative  proceedings  of  an 
enforcement  nature. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any.  matters  have  been  added,  deleted 
or  postponed,  please  contact: 

The  Office  of  the  Secretary  at  (202) 
942-7070. 

Dated:  September  25,  2002. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  02-24755  Filed  9-25-02;  2:37  pm] 
BNJJNG  COOe  WIO-OI-P 


Federal  Register /Vol.  67,  No.  186 /Friday,  September  27,  2002 /Notices 


61179 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[RelMMe  No.  34-46521;  RIe  No.  SR-NASD- 
2002-33] 

Self  Regulatory  Organizations;  Notice 
of  niing  of  a  Propoaad  Rule  Change  l>y 
ttie  National  Association  of  Securities 
Dsalers,  Inc.,  Relating  to  Fess  for 
Naadaq  Data  Entitlement  Packages 

September  20,  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exdiange  Act  of  1934 
("Act").'  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  March  7. 
2002,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD") 
through  its  subsidiary.  The  Nasdaq 
Stock  Market,  Inc.  ("Nasdaq")  filed  vrith 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II.  and  ID  below,  which  Items 
have  been  prepared  by  Nasdaq.  On 
April  25,  2002,  Nasdaq  filed 
Amendment  No.  1  that  entirely  replaced 
the  original  rule  filing.^  On  July  29, 
2002,  Nasdaq  filed  Amendment  No.  2 
that  entirely  replaced  the  original  rule 
filing  and  Amendment  No.  1.^  On 
August  23,  2002,  Nasdaq  filed 
Amendment  No.  3  that  entirely  replaced 
the  original  rule  filing  and  Amendment 
Nos.  1  and  2.^  On  September  13,  2002, 
the  Nasdaq  submitted  Amendment  No. 
4  that  entirely  replaced  the  original  rule 
filing  and  Amendment  Nos.  1,  2,  and  3.^ 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change,  as  amended,  from 
interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  proposes  to  amend  NASD 
Rule  7010.  Following  approval  by  the 
Commission,  the  proposed  rule  change 
will  become  effective  upon  notice  to 
vendors  30  days  after  the  Nasdaq  Order 
Display  Facility,  hereafter  referred  to  as 


"SuperMontage,"  begins  operation.^ 
Below  is  the  text  of  the  proposed  rule 
change  (including  footnotes).  Proposed 
new  language  is  in  italics;  proposed 
deletions  are  in  brackets." 
***** 

Rule  7010.  Charges  for  Services  and 
Equipment. 

(q)  Nasdaq  Data  Entitlement  Packages 

(1)  DepthView  and  PowerView 

The  DepthView  entitlement  package 
contains  all  information  disseminated 
through  the  Nasdaq  Aggregated  Depth 
at  Price  (ADAP)  data  feed:  The  five  best 
price  levels  in  Nasdaq  on  both  the  bid 
and  offer  side  of  the  market.  Each  price 
level  is  dynamically  updated  and 
displays  the  aggregate  size  of 
"displayed"  trading  interest, 
attributable  and  non-attributable,  at 
each  price  level.  The  Nasdaq  PowerView 
entitlement  package  consists  of 
DepthView  and  the  Nasdaq  Quotation 
Dissemination  Service  (NQDS)feed. 

(A)(i)  Except  as  provided  in  (l)(A)(ii) 
below,  for  DepthView,  there  will  be  a 
$50.00  monthly  charge  to  be  paid  for 
each  controlled  device.^ 

(ii)  the  charge  to  be  paid  by  a  non- 
professional ^°  subscriber  for  each 


'  15  U.S.C.  78s{b)(l). 

»17CTTl240.19b-4. 

3  See  Letter  from  Mary  M.  Dunbar.  Deputy 
General  Counsel.  Nasdaq,  to  Katherine  A.  England, 
Assistant  Director,  [hvision  of  Market  Regulation 
("Division"),  Conunission,  dated  April  25,  2002. 

*  See  Letter  fitini  Mary  M.  Dimbar,  Deputy 
General  Counsel,  Nasdaq,  to  Katherine  A.  England. 
Assistant  Director,  Division,  Commission,  dated 
July  26.  2002. 

»  See  Letter  from  Mary  M.  Dunbar,  Deputy 
General  Counsel,  Nasdaq,  to  Katherine  A.  England, 
Assistant  Director,  Division,  Commission,  dated 
August  22,  2002. 

•  See  Letter  from  Mary  M.  Dunbar,  Deputy 
General  Counsel,  Nasdaq,  to  Katherine  A.  England. 
Assistant  Director,  Division,  Conunission,  dated 
September  13,  2002. 


'  It  is  presently  expected  that  SuperMontage  will 
begin  operation  on  October  14,  2002. 

■The  Commission  notes  that  it  made 
typographical  changes  to  the  rule  text.  Nasdaq  has 
committed  to  submitting  an  amendment  reflecting 
those  changes.  Telephone  conversation  between 
Eleni  Constantine,  Associate  General  Counsel, 
Office  of  General  Counsel,  Nasdaq  and  Susie  Cho. 
Special  Counsel,  Division,  Conunission,  September 
16.  2002. 

»  A  controlled  device  is  any  device  that  a 
distributor  of  the  Nasdaq  Data  Entitlement 
Package(s)  permits  to:  (a)  Access  the  information  in 
the  Nasdaq  Data  Entitlement  Packagers);  or  (b) 
communicate  with  the  distributor  so  as  to  cause  the 
distributor  to  access  the  information  in  the  Nasdaq 
Data  Entitlement  Package.  If  a  controlled  device  is 
part  of  an  electronic  network  between  computers 
used  for  investment,  trading  or  order  routing 
activities,  the  burden  will  be  on  the  distributor  to 
demonstrate  that  the  particular  controlled  device 
should  not  have  to  pay  for  an  entitlement.  For 
example,  in  some  display  systems  the  distributor 
gives  the  end  user  a  choice  to  see  the  data  or  not — 
a  user  that  chooses  not  to  see  it  would  not  be    . 
charged.  Similarly,  in  a  non-display  system,  users 
of  controlled  devices  may  have  a  choice  of  basic  or 
advanced  computerized  trading  or  order  routing 
services,  where  only  the  advanced  version  uses  the 
information.  Customers  of  the  basic  service  would 
be  excluded  from  the  entitlement  requirement: 

'0/1  "non-professional"  is  a  natural  person  who 
is  neither:  (al  Registered  or  qualified  in  any 
capacity  with  the  Commission,  the  Commodity 
Futures  Trading  Commission,  any  state  securities 
agency,  any  securities  exchange  or  association,  or 
any  commodities  or  futures  contract  market  or 
association:  (b)  engaged  as  an  "investment  advisor" 
as  that  term  is  defined  in  Section  201(11}  of  the 
Investment  Advisors  Act  of  1940  (whether  or  not 
registered  or  qualified  under  that  Act};  nor  (c) 
employed  by  a  bank  or  other  organization  exempt 
from  registration  under  federal  or  state  securities 
law  to  perform  functions  that  would  require 
reffstration  or  qualification  if  such  functions  were 
performed  for  an  organization  not  so  exempt. 


controlled  device  shall  be  $25.00  per 
month. 

(B)(i)  Except  as  provided  in  paragraph 
(l)(B)(ii)  below,  for  PowerView,  there 
will  be  a  $75.00  monthly  charge  to  be 
paid  for  each  controlled  device.'' ' 

(ii)  the  charge  to  be  paid  by  a  non- 
professional^^ subscriber  for  each  2 
controlled  device  will  be  $29.00  per 
month.'^^ 

(C)  Distributors  '*  of  ADAP  data  (either 
through  DepthView  or  PowerView)  shall 
pay  a  charge  of  $1,000.00  per  month. 

(2)  TotalView 

The  N(y)S  Prime  data  feed 
(hereinafter  referred  to  as  "Prime") 
consists  of  the  individual  Nasdaq 
SuperMontage  participant  orders  and 
quotes  that  make  up  the  top  five  price 
levels  in  the  SuperMontage  System.  The 
TotalView  entitlement  package  includes 
the  information  disseminated  through 
the  Prime  data  feed  in  addition  to  the 
data  contained  in  the  PowerView 
entitlement  package. 

(A)  Distributors  of  TotalView  data 
shall  pay  a  charge  of  $7,500.00  per 
month. 

(B)  For  TotalView,  there  will  be  a 
charge  of  $1 50.00  per  month  per  ^ 
controlled  device. ^^ 

*        *        •        •        • 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  Uie  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  Nasdaq  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 


• '  So  long  as  NQDS  is  subject  to  the  Nasdaq 
Unlisted  Trading  Privileges  (UTP)  Plan,  the 
revenues  garnered  from  use  of  PowerView  that  are 
directly  attributable  to  the  sale  of  NQDS  under  the 
currently  approved  pricing  for  NC^S  will  be  shared 
pursuant  to  the  UTP  Plan. 

"  See  footnote  10  (definition  of  non-professional). 

"  See  footnote  1 1  (sharing  of  revenue  pursuant  to 
the  UTP  Plan). 

'«  A  distributor  of  a  Nasdaq  data  feed  is  any  firm 
that  receives  a  Nasdaq  data  feed  directly  from 
Nasdaq  or  indirectly  through  another  vendor  and 
then  distributes  it  either  internally  or  externally.  All 
distributors  must  execute  a  Nasdaq  distributor 
agreement.  Nasdaq  itself  is  a  vendor  of  its  data 
feed(s)  and  will  execute  a  Nasdaq  distributor 
agreement  and  pay  the  distributor  charge. 

>*  So  long  as  NQDS  is  subject  to  the  Nasdaq  UTP 
Plan,  the  revenues  from  TotalView  that  are  directly 
attributable  to  the  sale  of  NQDS  under  the  currently 
approved  pricing  for  NQDS  will  be  shared  pursuant 
to  the  UTP  Plan. 
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A.  Self -Regulatory  Organization's 
Statement  of  the  Puqjose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Piirpose 

The  Data  Feeds 

Nasdaq  believes  that  it  has 
consistently  supported  the  broadest, 
most  effective  dissemination  of  market 
information  to  public  investors.  In  its 
multiple  rule  filings  regarding 
SuperMontage,'*^  Nasdaq  described  new 
data  feed  products  that  it  represents  will 
vastly  expand  the  ability  of  market 
participants  to  see  and  show  trading 
interest:  The  Nasdaq  Prime  data  feed, 
which  will  be  available  through  a 
Nasdaq  entitlement  package  called 
"Total View,"  and  the  Aggregate  Depth 
at  Price  ("ADAP")  data  feed,  available 
through  "DepthView",  "PowerView", 
and  "TotalView".!'  As  the 
SuperMontage  rule  filings  and  the  SEC 
approvals  set  out  in  detail,  TotalView 
will  provide,  on  a  real-time  basis:  (1)  All 
individual  attributable  quote/order 
information  at  the  five  best  price  levels 
displayed  by  the  Nasdaq  SuperMontage 
system;  (2)  the  aggregate  size  of  all 
unattributed  quotes  or  orders  at  each  of 
the  top  five  price  levels,  on  both  sides 
of  the  market,  that  are  in  the 
SuperMontage  system;  (3)  the  aggregate 
attributable  and  imattributable  quote 
and  orders  at  each  of  the  top  five  price 
levels,  on  both  sides  of  the  market,  that 
are  in  the  SuperMontage  system;  (4)  the 
quote  and  order  data  found  in  the 
Nasdaq  Quotation  Dissemination 
Service  ("NQDS") '«  data  feed, 
including  the  best  attributed  quotation 
from  each  Nasdaq  participant,  and  (5) 
the  Nasdaq  Inside  Price.  By  using 
TotalView,  vendors  will  be  able  to 
integrate  the  expanded  quote  and  order 
information  that  is  provided  in  the 


^■^  These  rule  filings  were  approved  by  the 
Commission  in  Securities  Exchange  Act  Release  No. 
43863  (January  19.  2001).  66  FR  8020  (January  26. 
2001)  and  Securities  Exchange  Act  Release  No. 
45790  (April  19,  2002).  67  FR  21007  (April  29, 
2002). 

' '  To  the  extent  Nasdaq  acts  as  a  vendor,  Nasdaq 
must  comply  with  the  requirements  of  the  vendor 
display  rule.  17  CFR  240.11  Acl-2.  Vendors 
purchasing  data  feeds  from  Nasdaq  are  likewise 
responsible  for  their  compliance  with  the  vendor 
display  rule. 

•■The  NQDS  data  feed  currently  consists  of:  (1) 
Real-lime  quotes  for  each  Market  Maker  and 
Electronic  Communication  Network  (ECN)  in 
NASDAQ  National  Market  and  SmallCap  issues:  (2) 
real-time  best  bid  or  offer  ("BBO")  quotes  for  each 
regional  UTP  exchange  that  quotes  in  NASDAQ- 
listed  issues:  and  (3)  real-time  National  BBO  quote 
appendages  for  NASDAQ  National  Market  and 
SmallCap  issues.  Telephone  conversation  between 
Eleni  Constantine,  Associate  General  Counsel, 
Office  of  General  Counsel.  Nasdaq  and  Susie  Cho. 
Special  Counsel,  Divisien.  Commission,  September 
19.  2002. 


Nasdaq  Prime  feed  with  the  other 
Nasdaq  data  in  the  TotalView  package. 

Subject  to  the  requirements  of  the 
vendor  display  rule,^^  subscribers  who 
do  not  need  all  the  information  in 
TotalView  can  purchase  certain  portions 
separately.  DepthView  will  provide  the 
aggregated  size  at  each  of  the  top  five 
price  levels,  both  on  the  bid  and  the  ask, 
within  the  Nasdaq  SuperMontage 
system.  Nasdaq  plans  to  promote 
DepthView  broadly  as  the  window  into 
Nasdaq  SuperMontage  for  the  trading, 
investment,  and  broker  communities. 
DepthView  also  provides  valuable 
insight  into  how  large  an  order  can  be 
executed  immediately  within 
SuperMontage  with  little  or  no  price 
impact.  Nasdaq  believes  that  the  deeper 
view  afforded  by  the  aggregate  figures 
provided  by  DepthView  promote  market 
transparency  and  allow  for  more 
informed  choice  for  the  investor. 
PowerView  includes  both  DepthView 
and  the  data  available  in  the  NQDS  data 
feed,2o  including  the  best-attributed 
quotation  from  each  Nasdaq  participant 
in  each  Nasdaq /National  Market  and 
Small  Cap  Market  stock. 

Nasdaq  is  not  offering  the  first  two 
elements  of  TotalView  separately.  This 
is  because  the  key  portions  of  the  third 
and  foiuth  elements  of  TotalView  can  be 
derived  from  the  first  two  by 
sophisticated  subscribers.  In  Nasdaq's 
view,  allowing  the  production  of 
derivative  feeds  in  this  uncontrolled 
manner  creates  financial  risk  because 
there  is  no  sure  way  Nasdaq  would  be 
able  to  detect  whether  aggregate  data 
came  from  Nasdaq  or  was  calculated  by 
the  vendor.  An  incremental  package  that 
only  offered  the  portions  of  TotalView 
that  are  not  available  through 
PowerView  would  include  only  market 
participants'  inferior  quotes,  at  price 
levels  two  through  five.  (Best  quotes, 
including  all  of  price  level  one,  would 
afready  be  available  through  Power 
View.)  There  is  no  point  in  offering  such 
an  entitlement  separately,  since  viewing 
this  information  on  a  standalone  basis 
would  distort  subscribers'  view  of  the 
market. 

Equitable  Allocation  of  Fees 

Controlled  Device 

As  noted  in  footnote  9,  the 
appropriate  entitlement  charge  must  be 
paid  for  each  "controlled  device"  that 
has  the  capacity  either  to  access  or 
utilize  a  particular  data  feed,  whether 
the  controlled  device  displays  the  data, 
"receives"  it,  or  has  the  ability  to  utilize 
it  even  though  the  data  remains  "on" 
another  device.  As  noted,  controlled 


"17  CFR  240.1  lAcl-2. 
^  See  note  19,  supra. 


devices  that  are  part  of  a  network 
receiving  a  particular  data  feed  will  be 
required  to  pay  the  entitlement  charge 
imless  the  distributor  demonstrates  to 
Nasdaq  that  the  particular  controlled 
device  in  fact  has  no  capacity  to  access 
or  utilize  the  data  feed  (because  the 
system  agreement  precludes  it,  for 
example). 

TotalView 

As  noted,  TotalView  will  provide  the 
individual  market  participants  that 
make  up  the  depth  of  SuperMontage  at 
each  of  the  top  five  price  levels. 
TotalView,  because  it  will  be 
significantly  more  bandwidth  intensive 
than  any  Nasdaq  data  entitlement  to 
date,  and  because  of  a  distinct  value  it 
provides  to  the  Nasdaq  trading 
community,  is  expected  to  be  a  niche 
product  for  specialized  traders.  Because 
of  its  specialized  nature,  unique  value 
and  high  bandwidth  requirements, 
TotalView  has  been  priced  to  capture 
that  value  bom  a  limited  number  of 
customers.  Accordingly,  Nasdaq  is  not 
providing  a  non-professional  fee  for 
TotalView  at  this  time. 

Nasdaq  represents  that  it  has  designed 
the  distributor  charges  for  TotalView  to 
encourage  transparency  and  display  of 
the  SuperMontage  data.  First,  Nasdaq 
has  kept  the  base  distributor  charge  as 
low  as  possible  to  promote  the 
widespread  adoption  of  the  data  feed  by 
market  data  vendors.  Second,  by 
charging  the  same  entitlement  charge  to 
all  controlled  devices  that  are  connected 
to  a  system  that  receives  the  Prime  data, 
whether  or  not  they  choose  to  display 
the  data,  Nasdaq  hopes  to  encourage 
firms  that  provide  non-display  services 
to  choose  also  to  display  the  data  to 
their  customers,  since  doing  so  will -not 
cost  them  any  more  than  not  doing  so. 
The  pricing  rule  is  intended  to  create  a 
rebuttable  presumption  that  a  controlled 
device  has  access  to  Prime  if  it  is 
connected  to  a  network  that  receives 
Prime  data;  however,  the  contract  terms 
will  provide  a  mechanism  for  vendors  to 
rebut  this  presumption  by  providing 
Nasdaq  a  system  description  that  states 
which  customers  do  and  do  not  have 
access. 

DepthView  and  PowerView 

Nasdaq  anticipates  its  users  will 
receive  a  high  value  from  the  depth-of- 
market  information  in  DepthView,  as 
stated  above.  Moreover,  DepthView 
requires  more  processing  capacity  to 
calciilate  its  five  aggregated  price  levels 
on  each  side,  so  its  price  should  be 
commensurate  with  the  processing 
required  to  generate  the  ADAP  data 
feed.  Also,  the  price  was  chosen  after 
consideration  of  the  prices  other  major 
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exchan^s  charge  for  aggregated  order 
data.2» 

Nasdaq  anticipates  that  offering  a 
significantly  discounted  non- 
professional rate  for  DepthView  and 
PowerView  will  provide  an  opportunity 
for  many  investors  to  take  advantage  of 
the  transparency  offered  by  these  new 
feeds. 

Redistribution 

There  will  be  no  restrictions  regarding 
redistribution  of  the  data  in  TotalView, 
DepthView,  or  PowerView  to  qualified 
vendors  and  broker-dealers  that  have 
entered  into  distributor  agreements  with 
Nasdaq.  As  is  current  practice,  the 
display  requirements  that  Nasdaq 
chooses  to  place  on  these  data  feeds  will 
be  covered  under  the  Distributor 
Agreements  we  enter  into  with 
distributors  of  Nasdaq  data,  rath^  than 
being  subject  to  rule.  The  display 
requirements:  will  be  minimal  and  are 
not  expected  specifically  to  preclude 
vendors  bom  blending  this  data  with 
data  bom  other  sources  to  create  an 
integrated  feed.  However,  Nasdaq  plans 
to  require  vendors  specifically  to 
identify  the  data  from  the  feeds  as  data 
coming  from  Nasdaq,  so  as  to 
distinguish  it  from  data  that  they  may 
get  from  other  sources.  The  specific 
display  requirements  are  available  on 
NasdaqTrader.com. 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  15A  of  the  Act,^^ 
in  general  and  with  Section  15A{b)(5)  of 
the  Act,23  in  particular,  which  requires 
that  the  rules  of  the  NASD  provide  for 
the  equitable  allocation  of  reasonable 
fees,  dues,  and  other  charges  among 
members  and  issuers  and  other  persons 
using  any  facility  or  system  which  the 
NASD  operates  or  controls. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 


"  For  example,  NYSE's  Open  Order  Book,  which 
was  approved  by  the  SEC  in  December  2001,  has 
a  monthly  charge  of  $5,000.00  for  access  and  $50.00 
per  display.  See  Securities  Exchange  Act  Release 
No.  45138  (December  7,  2001),  66  FR  64895 
(December  14,  2001), 

"  15  U.S.C  780-3. 

» 15  U.S.C  78o-3(bM5). 


C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Nasdaq  did  not  solicit  or  receive 
written  comments  on  the  proposed  rule 
change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Chajoge  and  liming  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  NASD  consents,  the 
Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  voitten 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington.  EX:  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-2002-33  and  should  be 
submitted  by  October  18.  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^* 

Mai^aret  H.  McFarland. 
Deputy  Secretary. 

(FR  Doc.  02-24570  Filed  9-26-02;  8:45  am) 
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SECURITIES  AMD  EXCHANGE 
COMMISSION 

[RalMse  No.  34-46520;  Hie  No.  SR-PCX- 
2002-28] 

Self-R«gulatory  OrgantzaHons;  PacMc 
Exchanga,  Inc.;  Ordar  Approving 
Propoaad  Rula  Changa  and 
Amandmant  No.  1  Tharato,  and  Notica 
of  FHIng  and  Ordar  Granting 
Accalaratad  Approval  of  Amandmant 
No.  2  to  Propoaad  Rula  Ctianga 
Ralating  to  Maintananca  of  Booka  and 
Racorda 

September  20,  2002. 

On  April  22,  2002,  the  Pacific 
-Exchange,  Inc.  {"PCX"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC"), 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")'  and  Rule  19b-4  thereunder,^  a 
proposed  rule  change  to  codify  the 
existing  obligations  of  PCX  members  to 
keep  and  preserve  books  and  records, 
and  to  maintain  daily  position 
statements  and  error  account 
information.  PCX  submitted 
Amendment  No.  1  to  the  proposed  rule 
change  on  June  11.  2002.'  The  proposed 
rule  diange  was  published  for  comment 
in  the  Federal  Register  on  July  9,  2002.^ 
The  Commission  received  no  comments 
on  the  amended  proposal.  On 
September  11,  2002,  PCX  submitted 
Amendment  No.  2  to  the  proposed  rule 
change.^  This  order  approves  the 
proposed  rule  change,  as  amended.  In ' 
addition,  the  Commission  is  publishing 
this  notice  to  solicit  comments  on 
Amendment  No.  2  from  interested 


«« 17  CFR  200.3O-3(a)(12). 


» 15  U.S.C.  78s(b)(l). 

'17CFR240.19b-4. 

1  See  letter  from  Mai  S.  Shiver.  Senior  Attorney. 
Regulatory  Policy,  PCX.  to  Nancy  ).  Sanow, 
Assistant  Director,  Division  of  Market  Regulation 
("Division"),  Commission,  dated  )une  10,  2002 
("Amendment  No.  1").  In  Amendment  No.  1.  the 
Exchange:  (1)  stated  that  the  proposed  rule  change 
was  being  filed  pursuant  to  Section  19(b)(2)  of  the 
Act  and  requested  accelerated  effectiveness;  (2) 
revised  typographical  errors  in  the  proposed  rule 
text:  (3)  added  the  parenthetical  (including  any 
interpretation  relating  thereto)  to  proposed  POC 
Rule  4.20(a):  and  (4)  clarified  that  the  phrase 
"contra  organization"  in  proposed  PCX  Rule  4.20(b) 
is  an  industry  term  of  art  that  also  means  counter 
party. 

«  See  Securities  Exchange  Act  Release  No.  46128 
(June  26,  2002),  67  FR  45577. 

*  See  letter  from  Mai  S.  Shiver.  Senior  Attorney, 
Regulatory  Policy,  PCX,  to  Nancy  I  Sanow, 
Assistant  Director,  Division,  Commission,  dated 
September  10,  2002  ("Amendment  No.  2").  In 
Amendment  No.  2.  PCX  revised  the  second 
sentence  of  proposed  Rule  4.20(b)  to  read:  "Each 
Member  or  Member  Organization  must  promptly 
report  any  differences  to  the  contra  organization 
and  make  every  effort  to  promptly  reaolve  the 
diffiarences." 
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persons,  and  approving  Amendment  No. 
2  on  an  accelerated  basis. 

The  proposed  rule  change  would 
require  all  Members  and  Member 
Organizations  to  make,  keep  current, 
and  preserve  such  books  and  records  as 
the  Exchange  may  prescribe  and  as 
those  that  may  be  prescribed  by  the  Act 
and  the  rules  and  regulations 
thereunder  (including  any  interpretation 
relating  thereto).  The  proposed  rule 
hirther  provides  that  no  Member  or 
Member  Organization  may  refuse  to 
make  available  to  the  Exchange  such 
books,  records  or  other  information  as 
may  be  called  for  under  the  PCX  rules 
or  as  may  be  requested  in  connection 
with  an  Exchange  investigation. 

With  respect  to  maintaining  daily 
position  statements,  the  proposed  rule 
generally  provides  that  each  Member 
and  Member  Organization  must  receive 
daily  position  statements  with  respect  to 
securities  held  by  the  Options  Clearing 
Corporation  or  any  member  thereof,  the 
Depository  Trust  and  Clearing 
Corporation  or  any  similar  clearing 
organization  and  must  reconcile 
securities  and  money  balances  at  least 
once  per  month  by  comparing  those 
position  statements  against  the  Member 
or  Member  Organization's  books  and 
records.  As  proposed,  each  Member  and 
Member  Organization  would  be 
required  to  maintain  reports  that 
evidence  reconciliation  for  at  least  six 
years,  the  first  two  years  in  an  easily 
accessible  place. 

Finally,  regarding  error  accounts,  the 
proposed  rule  provides  that  each 
Member  or  Member  Organization, 
which  conducts  business  as  a  floor 
broker  must  make  available  to  the 
Exchange,  upon  request,  accurate  and 
complete  records  of  all  trades  cleared  in 
such  Member  or  Member  Organization's 
error  account.  The  proposed  rule  would 
also  require  that  the  error  account 
records  include  certain  audit  trail  data 
elements  including,  for  example,  name 
of  the  security,  quantity,  and  the  nature 
and  amount  of  the  error. 

The  Commission  finds  that  the 
proposed  rule  change,  as  amended,  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange  ^  and,  in  particular, 
the  requirements  of  Section  6  of  the 
Act "  and  the  rules  and  regulations 
thereunder.  The  Commission  finds 
specifically  that  the  proposed  rule 
change  is  consistent  with  Section  6(b)(5) 


^In  approving  this  proposed  rule  changCj  the 
Commission  notes  that  it  has  considered  the 
proposed  rule's  impact  on  efTiciency,  competition, 
and  capital  formation.  15  U.S.C.  78c(f). 

'  15  U.S.C.  78f. 


of  the  Act «  because  the  proposed  rule 
change  requires  the  Exchange's 
members  to  maintain  books  and  records 
in  a  manner  that  is  consistent  with 
federal  securities  laws.  The  Commission 
believes  such  consistency  should  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to,  and  facilitating  transactions 
in  securities,  remove  impediments  to 
and  perfect  the  mechanism  of  a  bee  and 
open  market  and  a  national  market 
system,  and,  in  general,  protect 
investors  and  the  public  interest.  The 
Commission  also  believes  that  the 
requirements  relating  to  the 
maintenance  and  reconciliation  of  daily 
position  statements  and  error  accoimts 
should  have  similar  beneficial  results. 

The  Commission  finds  good  cause  for 
approving  proposed  Amendment  No.  2 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  thereof 
in  the  Federal  Register.  In  Amendment 
No.  2,  the  Exchange  clarified  that 
members  must  mdce  every  effort  to 
resolve  differences  that  may  occur  on 
position  statements.  The  Commission 
believes  that  Amendment  No.  2  should 
strengthen  PCX's  rule  by  requiring 
members  to  resolve  inaccuracies. 
Therefore,  the  Commission  believes  that 
good  cause  exists  pursuant  to  Sections 
6(b)(5)9  and  19(b}i°  of  the  Act  to 
accelerate  approval  of  Amendment  No. 
2  to  the  proposed  rule  change, 

Interested  persons  are  invited  to 
submit  written  date,  views  and 
arguments  concerning  Amendment  No. 
2,  including  whether  Amendment  No.  2 
is  consistent  with  the  Act.  Persons 
making  written  submissions  should  file 
six  copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fi-om  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PCX.  All 
submissions  should  refer  to  File  No. 
SR-PCX-2002-26  and  should  be 
submitted  by  October  18,  2002. 


It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  (SR-PCX-2002- 
26),  as  amended  by  Amendment  No.  1. 
is  approved,  and  Amendment  No.  2  is 
approved  on  an  accelerated  basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '2 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(PR  Doc.  02-24608  Filed  9-26-02;  8:45  am] 
BHJJNO  CODE  801 0-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46517;  RIe  No.  SR-I>CX- 
2002-50] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  and 
Amendment  No.  1  Tliereto  by  ttie 
Pacific  Exchange,  Inc.  Relating  to  ttie 
Automatic  Execution  of  Broker-Dealer 
Orders  in  Designated  Option  Issues 

September  20,  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder,2 
notice  is  hereby  given  that  on  July  29, 
2002,  the  Pacific  Exchange,  Inc.  ("PCX" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II  and  III 
below,  which  Items  have  been  prepared 
by  the  PCX.  PCX  filed  Amendment  No. 
1  to  the  proposed  rule  change  on  August 
26,  2002.3  7he  Exchange  filed  the 
proposed  rule  change  as  a  "non- 
controversial"  rule  change  pursuant  to 
Section  19(b)(3)(A)  of  the  Act*  and  Rule 
19b— 4(f)(6)  thereunder,^  which  renders 
the  proposal  effective  upon  filing  with 
the  Commission.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change, 
as  amended,  from  interested  persons. 


"  15  U.S.C.  78f(b)(5). 
'15U.S.C.  78(0)). 
•"IS  U.S.C.  788(b). 


"  15  U.S.C.  78s(b)(2). 
'M7  CFR  200.30-3(a)(12). 

•  15  U.S.C.  78s(b)(l). 
217CFR  240.19b-*. 

'  In  Amendment  No.  1,  the  Exchange  added  a 
clarifying  phrase  to  its  proposed  rule  text  in  order 
to  define  the  "top  120"  most  actively  traded  option 
issues.  See  letter  from  Mai  S.  Shiver.  Senior 
Attorney,  Regulatory  Policy,  PCX,  to  Nancy  [. 
Sanow,  Assistant  Director,  Division  of  Market 
Regulation  ("Division"),  Commission,  dated  August 
23,  2002  ("Amendment  No.  1"). 

*  15  U.S.C.  788(b)(3MA). 
5  17CFR240.19b-*(fM6). 
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I.  SelfrR^ulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

PCX  is  proposing  to  amend  its  rules 
to  permit  certain  broker-dealer  orders  to 
be  eligible  for  automatic  execution  on 
the  Exchange's  Automatic  Execution 
System  ("Auto-Ex").  Specifically,  the 
proposed  rule  change  would  cover 
broker-dealer  orders  for  the  lesser  of  five 
contracts  or  the  Exchange's 
disseminated  size  in  option  issues  that 
are  ranked  in  the  120  most  actively 
traded  options.  The  text  of  the  proposed 
rule  change  is  below.  Proposed  new 
language  is  italicized;  deletions  are  in 
brackets. 


Automatic  Execution  System 

Rule  6.87(a) — No  change, 
(b)  Eligible  Orders 
(1) — No  change 

(2)  Notwithstanding  subsection  (l), 
above,  broker-dealer  orders  for  the 
lesser  of  five  contracts  or  the  Exchange's 
disseminated  size  are  eligible  for 
automatic  execution  on  tiie  Exchange's 
Auto-Ex  System  in  option  issues  that  are 
ranked  in  the  120  most  actively  traded 
equity  options  based  on  the  total 
number  of  contracts  traded  nationally 
as  reported  by  the  Options  Clearing 
Corporation.  For  each  current  month, 
the  Exchange's  determination  of 
whether  an  equity  option  ranks  in  the 
top  120  most  active  issues  will  be  based 
on  volume  statistics  for  the  one  month 
of  trading  activity  that  occurred  two 
months  prior  to  the  current  month. 

(3)  ((2)1  If  [the  OFTC  permits)  broker- 
dealer  orders  are  eligible  to  be 
automatically  executed  in  an  issue 
pursuant  to  this  Rule,  then  the  OFTC  [it] 
may  also  permit  the  following  with 
respect  to  such  orders: 

(AHC)— No  change. 

f4H7JI(3H6)l-No  change. 

(c)-(e) — No  change. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
PCX  included  statements  concerning  the 
purpose  of,  and  basis  for,  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  PCX  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  Ute  Proposed  Rule 
Change 

1.  Purpose 

On  November  6,  2001,  the 
Commission  approved  an  Exchange 
proposal  to  permit  broker-dealer  orders 
to  be  automatically  executed  on  Auto- 
Ex.^  Pursuant  to  that  rule  change, 
broker-dealer  orders  are  eligible  for 
automatic  execution  in  particular  option 
issues,  subject  to  the  approval  of  the 
Options  Floor  Trading  Committee 
("OFTC").'  Order  size  eligibility  and 
other  execution  parameters  for  broker- 
dealer  orders  are  also  subject  to  OFTC 
approval. « 

The  Exchange  is  now  proposing  to 
adopt  a  new  rule  that  would  make 
broker-dealer  orders  eligible  for 
automatic  execution  if:  (a)  They  are  for 
five  contracts  or  the  Exchange's 
disseminated  size  (whichever  amoimt  is 
less);  ^  and  (b)  they  are  designated  to 
purchase  or  sell  options  that  are  ranked 
in  the  120  most  actively  traded  equity 
options  based  on  the  total  number  of 
contracts  traded  nationally  for  a 
specified  month  based  on  volume  as 
reported  by  the  Options  Clearing 
Corporation  ("OCC"). 

While  the  size  parameter  in  the 
proposed  rule  would  establish  a 
maximum  number  of  contracts  that  are 
eligible  for  automatic  execution  on 
Auto-Ex  pursuant  to  this  rule  change, 
the  size  parameter  could  be  increased  to 
a  number  greater  than  five  (but  no 
greater  than  250)  pursuant  to  current 
PCX  Rule  6.87(b)(5),  which  grants  the 
OFTC  the  authority  to  establish  the 
order  size  parameter  for  Auto-Ex  on  an 
issue-by-issue  basis.'" 

The  Exchange's  determination  of 
whether  an  equity  option  ranks  in  the 


"  See  Securities  Exchange  Act  Release  No.  45032 
(November  6,  2001),  66  FR  57145  (November  14. 
2001). 

nd. 

"Id. 

'  For  example,  when  an  incoming  broker-dealer 
order  is  for  five  contracts  and  the  Exchange's 
disseminated  size  is  three  contracts,  the  entire 
broker-dealer  order  will  be  kicked  out  into  the 
trading  crowd  for  manual  handling  and  will  not  be 
executed  on  Auto-Ex.  On  the  other  hand,  when  an 
incoming  broker-dealer  order  is  for  three  contracts 
and  the  Exchange's  disseminated  size  is  five 
contracts,  the  entire  broker-dealer  order  will  be 
executed  on  Auto-Ex.  Telephone  conversation 
among  Mai  S.  Shiver.  Senior  Attorney,  Regulatory 
Policy,  PCX;  Michael  Pierson,  Vice  President, 
Regulatory  Policy,  PCX;  Gordon  Fuller,  Counsel  to 
Assistant  Director,  Division,  Commission;  and 
Jennifer  Lewis,  Attorney,  Division,  Commission;  on 
September  12,  2002. 

^0  See  also  current  PCX  Rule  6.87(b)(2)(A),  which 
permits  the  OFTC  to  set  an  Auto-Ex  size  parameter 
for  broker-dealer  orders  that  is  less  than  the  size 
parameter  for  non-broker-dealer  customer  orders  in 
the  same  issue. 


top  120  most  active,  nationally-traded 
issues  will  be  based  on  volume  statistics 
reported  by  the  OCC."  The  list  of 
designated  issues  for  each  current 
month  will  be  based  on  volume 
statistics  for  the  one  month  of  trading 
activity  that  occurred  two  months  prior 
to  the  current  month.  For  example, 
February's  list  of  top  120  issues  will  be 
based  on  December's  volume,  March's 
list  of  top  120  issues  will  be  based  on 
January's  volume,  and  so  forth. 
Thereafter,  the  Exchange  will  continue 
to  designate  the  top  120  issues  based  on  ■ 
a  two-month  lag  time.  The  Exchange 
intends  to  notify  its  members  of  the 
issues  that  are  designated  to  be  in  the 
top  120  via  a  regulatory  bulletin  that 
will  be  published  at  the  beginning  of  ' 
each  month. 

The  Exchange  believes  that 
implementation  of  the  proposal  will 
enhance  its  ability  to  compete  with 
other  options  exchanges  for  order  flow. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposal  is  consistent  with  Section 
6(b)(5)  of  the  Act  12  in  that  it  is  designed 
to  promote  just  and  equitable  principles 
of  trade,  to  remove  impediments  and  to 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and  in  general,  to  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  PCX  has  designated  the  foregoing 
as  a  proposed  rule  change  that:  (1)  Does 
not  significantly  affect  the  protection  of 
investors  or  the  public  interest:  (2)  does 
not  impose  any  significant  burden  on 
competition;  and  (3)  does  not  become 
operative  for  30  days  from  the  date  of 
filing,  or  such  shorter  date  as  the 


'  >  The  Exchange  notes  that  it  intends  to  use  the 
same  procedure  for  designating  the  top  120  most 
actively  traded  issues  that  it  currently  uses  in 
designating  such  issues  for  purposes  of  its  "shortfall 
fee."  See  Securities  Exchange  Act  Release  No. 
45351  (January  29.  2002).  67  FR  5631  (February  6. 
2002). 

•M5  U.S.C.  7««(bM5). 


6IJH 
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Commissioq,  m^y  designfi^  if 
consistent  with  the  protection  of 
investors  and  the  public  interest.  Rule 
19b-4(f)(6)(iii)  under  the  Act "  requires 
that  the  self-regulatory  organization  give 
the  Commission  written  notice  of  its 
intent  to  file  the  proposed  rule  change, 
along  with  a  brief  description  and  text 
of  the  proposed  rule  change,  at  least  five 
business  days  prior  to  the  filing  date. 
The  PCX  has  complied  with  this 
requirement '".  Therefore,  the  proposed 
rule  change  has  become  effective 
pursuant  to  Section  19(b)(3)(A)  of  the 
Act  15  and  Rule  19b-4(f)(6)  'fi 
thereimder. 

A  proposed  rule  change  filed  under 
Rule  19b-4(f)(6) ''  does  not  become 
operative  prior  to  30  days  after  the  date 
of  filing  or  such  shorter  time  as  the 
Commission  may  designate  if  such 
action  is  consistent  with  the  protection 
of  investors  and  the  public  interest.  The 
PCX  has  requested,  in  order  to  permit 
the  Exchange  to  maintain  competition 
and  efficiency,  that  the  Commission 
accelerate  the  operative  date  of  the 
proposed  rule  change  so  that  it  may  take 
effect  immediately.  The  Commission 
believes  that  waiving  the  30-day 
operative  delay  is  consistent  with  the 
protection  of  investors  and  the  public 
interest.  For  these  reasons,  the 
Commission  designates  the  proposal  to 
be  effective  and  operative  upon  filing 
with  the  Commission.'^  Accordingly, 
the  proposed  rule  change  became 
effective  on  August  26,  2002,  the  date 
on  which  Amendment  No.  1  was  filed 
with  the  Commission. 

Aiany  time  within  60  days  of  August 
26^  2002,  the  Commission  may 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 


"  17  CFR  240.19b-4(f)(6)(iii). 

'■•  See  letter  from  Michael  D.  Pierson.  Vice 
President.  Regulator>'  Policy.  PCX,  to  Nancy  J. 
Sanow,  Assistant  Director.  Division  of  Market 
Regulation,  dated  luly  17.  2002. 

'M5U.S.C.  78s(b)('3XA). 

'«  1 7  CFR  240. 1 9b-4(n(6). 

"W. 

<"  For  pur{Soses  of  accelerating  the  operative  date 
of  the  proposed  rule  change  only,  the  Commission 
notes  that  it  has  considered  the  proposed  rule's 
impact  on  efficiency,  competition,  and  capital 
formation.  15  U.S.C.  7ac(f). 


thereof  with  the  Secretary,  Securities 
and  Exchange  Conmiission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PCX.  All 
submissions  should  refer  to  File  No. 
SR-PCX-2002-50  and  should  be 
submitted  by  October  18,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  '^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[PR  Doc.  02-24609  Filed  9-26-02;  8:45  am] 

BILUNG  CODE  M10-01-P  ~ 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Economic  Injury  Disaster 
#9R57] 

State  of  Louisiana;  Disaster  Loan 
Areas 

Cameron,  Jefferson,  Lafourche  and 
Terrebonne  Parishes  and  the  contiguous 
Parishes  of  Assumption,  Calcasieu, 
Jefferson  Davis,  Orleans,  Plaquemines, 
St.  Charles,  St.  James,  St.  John  the 
Baptist,  St.  Mary  and  Vermillion  in  the 
State  of  Louisiana;  and  Jefferson  and 
Orange  Counties  in  the  State  of  Texas 
constitute  an  economic  injury  disaster 
loan  area  as  a  result  of  an  extensive  cold 
frx>nt  reaching  far  into  the  coastal  areas 
of  Southern  Louisiana  on  May  13 
through  May  23,  2002.  Eligible  small 
businesses  and  small  agricultural 
cooperatives  without  credit  available 
elsewhere  may  file  applications  for 
economic  injury  assistance  as  a  result  of 
this  disaster  until  the  close  of  business 
on  June  20,  2003  at  the  address  listed 
below  or  other  locally  aimounced 
locations:  Small  Business 
Administration,  Disaster  Area  3  Office, 
4400  Amon  Carter  Blvd.,  Suite  102,  Ft. 
Worth,  TX  76155. 

The  interest  rate  for  eligible  small 
businesses  and  small  agricultural 
cooperatives  is  3.5  percent. 


The  number  assigned  for  ect^ofnic 
injury  for  this  disaster  is  9R5706  for  the 
State  of  Louisiana  and  9R5800  for  the 
State  of  Texas. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59002.) 

Dated:  September  20,  2002. 
Hector  V.  Barreto, 
Administrator. 

(FR  Doc.  02-24557  Filed  9-26-02;  8:45  am] 
BHJJNG  CODE  S02S-01-P 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  413443] 

State  of  Wyoming;  Disaster  Loan 
Areas 

Johnson  Coimty  and  the  contiguous 
coimties  of  Big  Horn,  Campbell, 
Converse,  Natrona,  Sheridan  and 
Washakie  in  the  State  of  Wyoming 
constitute  a  disaster  area  as  a  result  of 
severe  storms  and  flooding  that 
occurred  on  August  27  and  August  28, 
2002.  Applications  for  loans  for  <» 

physical  damage  as  a  result  of  this 
disaster  may  be  filed  until  the  close  of 
business  on  November  19,  2002  and  for 
economic  injury  until  the  close  of 
business  on  June  20,  2003  at  the  address 
listed  below  or  other  locally  announced 
locations:  Small  Business 
Administration,  Disaster  Area  3  Office, 
4400  Amon  Carter  Blvd.,  Suite  102,  Ft. 
Worth,  TX  76155. 

The  interest  rates  are: 


Percent 

For  Physical  Damage: 

Homeowners  with  credit  avail- 

al)te  elsewtiere  

■    6.625 

Hotneowners     without     credit 

avaitat>le  elsewhere 

3.312 

Businesses  with  credit  available 

elsewhere  

7.000 

Businesses  and  non-profit  orga- 

nizations without  credit  avail- 

able elsewttere  

3.500 

Others  (including  non-profit  or- 

ganizations) with  credit  avail- 

able elsewhere  

6.375 

For  Economic  Injury: 

Businesses  and  small  agricul- 

tural    cooperatives     without 

credit  available  elsewhere 

3.500 

■9  17  CFR  200.30-3(a)(12). 


The  nimiber  assigned  to  this  disaster 
for  physical  damage  is  344311  and  for 
economic  damage  is  9R5900. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008). 

Dated:  September  20.  2002. 
Hector  V.  Barreto, 
Administrator. 

[FR  Doc.  02-24556  Filed  9-26-02;  8:45  am] 
BHXmG  COOE  8oas-oi-p 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

African  Growth  and  Opportunity  Act 
Implementation  Subcommittee  of  ttie 
Trade  Policy  Staff  Committee;  Public 
Comments  on  Annual  Review  of 
Country  Eligibility  for  Benefits  Undsr 
the  African  Growth  and  Opportunity 
Act.  Title  I  of  the  Trade  and 
Development  Act  of  2000 

agency:  Office  of  the  United  States 
Trade  Representative. 
action:  Notice  and  Request  for 
Comments. 

summary:  The  African  Growth  and 
Opportimity  Act  Implementation 
Subcommittee  of  the  Trade  Policy  Staff 
Committee  (the  "Subcommittee")  is 
requesting  written  public  conunents  for 
the  annual  review  of  the  eligibility  of 
sub-Saharan  African  countries  to  receive 
the  benefits  of  the  African  Growth  and 
Opportimity  Act  (AGOA).  This  notice 
identifies  the  eligibility  criteria  that 
must  be  considered  under  AGOA,  lists 
the  sub-Saharan  African  countries  that 
are  currently  eligible  for  AGOA,  and  the 
sub-Saharan  African  cotmtries  that  are 
currently  ineligible  for  the  AGOA.  The 
Subcommittee  will  consider  any  such 
conunents  in  developing 
recommendations  on  country  eligibility 
for  the  President.  Comments  received 
related  to  the  child  labor  criteria  may 
also  be  considered  by  the  Secretary  of 
Labor  for  the  preparation  of  the 
Department  of  Labor's  report  on  child 
labor  as  required  under  section  412(c)  of 
the  Trade  and  Development  Act  of  2000. 
DATES:  Public  comments  are  due  at 
USTR  by  noon,  Monday,  October  21, 
2002. 

ADDRESSES:  Submission  by  electronic 
mail:  FR0036@ustr.gov.  Submissions  by 
facsimile:  Gloria  Blue,  Executive 
Secretary,  Trade  Policy  Staff  Committee, 
at  (202)  395-6143.  The  public  is 
strongly  encouraged  to  submit 
docimients  electronically  rather  than  by 
facsimile.  See  requirements  for 
submissions  below. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
procedural  questions,  please  contact 
Gloria  Blue,  Office  of  the  United  States 
Trade  Representative.  600  17th  Street, 
NW.,  Room  F516,  Washington,  DC 
20508,  (202)  395-3475.  All  other 
question^  should  be  directed  to 
Constance  Hamilton,  Senior  Director  for 
African  Affairs,  Office  of  the  U.S.  Trade 
Representative.  600  17th  Street,  NW., 
Washington,  DC,  (202)  395-9514. 
SUPPLEMENTARY  INFORMATION:  The 
AGOA  amends  Title  V  of  the  Trade  Act 
of  1974  (19  U.S.C.  2461  et  seq.]  (the 


"Trade  Act")  to  authorize  the  President 
to  designate  sub-Saharan  African 
countries  as  eligible  for  duty-free  tariff 
treatment  for  certain  products  under  the 
Generalized  System  of  Preferences 
program  (GSP).  The  AGOA  also 
authorizes  the  President  to  designate 
sub-Saharan  African  coimtries  as 
eligible  for  the  preferential  treatment  the 
AGOA  provides  for  certain  textile  and 
apparel  articles.  A  beneficiary  sub- 
Saharan  African  country  may  take 
advantage  of  the  preferential  treatment 
for  certain  textile  and  apparel  articles 
only  if  it  meets  certain  statutory 
requirements  iiitended  to  prevent 
imlawful  transshipment  of  such  articles. 

The  President  may  designate  a 
coimtry  as  a  beneficiary  sub-Saharan 
African  coimtry  for  both  the  additional 
GSP  benefits  and  the  textile  and  apparel 
benefits  of  the  AGOA  if  he  determines 
that  the  coimtry  meets  the  eligibility 
criteria  set  forth  in:  (1)  Section  104  of 
the  AGOA;  and  (2)  section  502  of  the 
Trade  Act.  To  date,  36  countries  have 
been  designated  as  beneficiary  sub- 
Saharan  African  countries.  These 
countries,  as  well  as  the  12  currently 
ineligible  countries  are  listed  below. 
Section  506A  of  the  Trade  Act  provides 
that  the  President  shall  monitor,  review, 
and  report  to  Congress  annually  on  the 
progress  of  each  sub-Saharan  African 
country  in  meeting  the  foregoing 
eligibiUty  criteria  in  order  to  determine 
the  current  or  potential  eligibility  of 
each  country  to  be  designated  as  a 
beneficiary  sub-Saharan  African 
country.  The  President's  determinations 
will  be  included  in  the  annual  report 
submitted  to  Congress  as  required  by 
Section  106  of  the  AGOA.  Section  506A 
of  the  Trade  Act  and  section  104  of  the 
AGOA  requfre  that,  if  the  President 
determines  that  an  eligible  sub-Saharan 
African  country  is  not  making  continual 
progress  in  meeting  the  eligibility 
requirements,  he  must  terminate  the 
designation  of  the  country  as  a 
beneficiary  sub-Saharan  African 
country. 

The  Subcommittee  is  seeking  public 
comments  in  connection  with  the 
annual  review  of  the  eligibility  of  sub- 
Saharan  African  countries  for  the 
AGOA's  benefits.  The  Subcommittee 
will  consider  any  such  comments  in 
developing  recommendations  on 
country  eligibility  for  the  President. 
Comments  related  to  the  child  labor 
criteria  may  also  be  considered  by  the 
Secretary  of  Labor  in  making  the 
findings  required  under  section  504  of 
the  Trade  Act. 


Beneficiary  Sob-Saharan  African 
Countries 

The  following  have  been  designated 
as  beneficiary  sub-Saharan  African 
countries: 
Republic  of  Benin 
Republic  of  Botswana 
Republic  of  Cameroon 
Republic  of  Cape  Verde 
Central  African  Republic 
Republic  of  Chad 
Republic  of  the  Congo 
Republic  of  Cote  d'lvoire 
Republic  of  Djibouti 
State  of  Eritrea 
Ethiopia 

Gabonese  Republic 
Republic  of  Ghana 
Republic  of  Guinea 
Republic  of  Guinea-Bissau 
Republic  of  Kenya 
Kingdom  of  Lesotho 
Republic  of  Madagascar 
Republic  of  Malawi 
Republic  of  Mali  , 

Islamic  Republic  of  Mauritania 
Republic  of  Mauritius 
Republic  of  Mozambique 
Republic  of  Namibia 
Republic  of  Niger 
Federal  Republic  of  Nigeria 
Republic  of  Rwanda 
Democratic  Republic  of  Sao  Tome  and 

Principe 
Republic  of  Senegal 
Republic  of  Seychelles 
Republic  of  Sierra  Leone 
Republic  of  South  Africa 
Kingdom  of  Swaziland 
United  Republic  of  Tanzania 
Republic  of  Uganda 
Republic  of  Zambia 

Sub-Saharan  African  Countries  Not 
Designated  as  Beneficiary  Countries 

The  following  have  not  been 
designated  as  beneficiary  sub-Saharan 
African  countries: 
Republic  of  Angola 
Burkina  Faso 
Republic  of  Burundi 
Democratic  Republic  of  Congo 
Federal  Islamic  Republic  of  the  Comoros 
Republic  of  Equatorial  Guinea 
Republic  of  The  Gambia 
Republic  of  Liberia 
Somalia 

Republic  of  Togo 
Republic  of  Sudan 
Republic  of  Zimbabwe 

Requirements  for  Submissions 

In  order  to  facilitate  the  prompt 
processing  of  submissions,  the  Office  of 
the  United  States  Trade  Representative 
strongly  urges  and  prefers  electronic  (e- 
mail)  submissions  to  FR0036@ustr.gov 
in  response  to  this  notice.  In  the  event 
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that  an  e-mail  submission  is  impossible, 
submissions  should  be  made  by 
facsimile.  Persons  making  submissions 
by  e-mail  should  use  the  following 
subject  line:  "2002  AGOA  Annual 
Country  Review"  Documents  should  be 
submitted  as  either  WordPerfect, 
MSWord,  or  text  (.TXT)  files. 
Supporting  documentation  submitted  as 
spreadsheets  are  acceptable  as  Quattro 
Pro  or  Excel.  For  any  document 
containing  business  confidential 
information  submitted  electronically, 
the  file  name  of  the  business 
confidential  version  should  begin  with 
the  characters  "BC-",  and  the  file  name 
of  the  public  version  should  begin 
with  the  characters  "P-".  The  "P-"  or 
"BC-"  should  be  followed  by  the  name 
of  the  submitter.  Persons  who  make 
submissions  by  e-mail  should  not 
provide  separate  cover  letters; 
information  that  might  appear  in  a  cover 
letter  should  be  included  in  the 
submission  itself.  Similarly,  to  the 
extent  possible,  any  attachments  to  the 
submission  should  be  included  in  the 
same  file  as  the  submission  itself,  and 
not  as  separate  files. 

Written  comments  will  be  placed  in  a 
file  open  to  public  inspection  pursuant 
to  15  CFR  2003.5,  except  confidential 
business  information  exempt  fi'om 
public  inspection  in  accordance  with  15 
CFR  2003.6.  Confidential  business 
information  submitted  in  accordance 
with  15  CFR  2003.6  must  be  clearly 
marked  "BUSINESS  CONFIDENTIAL" 
at  the  top  of  each  page,  including  any 
cover  letter  or  cover  page,  and  must  be 
accompanied  by  a  nonconfidential 
summary  of  the  confidential 
information.  All  public  documents  and 
nonconfidential  summaries  shall  be 
available  for  public  inspection  in  the 
USTR  Reading  Room.  The  USTR 
Reading  Room  is  open  to  the  public,  by 
appointment  only,  fitjm  10  a.m.  to  12 
noon  and  1  p.m.  to  4  p.m.,  Monday 
through  Friday.  An  appointment  to 
review  the  file  may  be  made  by  calling 
(202)  395-6186.  Appointments  must  be 
scheduled  at  least  48  hours  in  advance. 

Carmen  Suro-Bredie, 

Chairman.  Trade  Policy  Staff  Committee. 
|FR  Doc.  02-24623  Filed  9-26-^)2;  8:45  am] 
BKIMG  CODE  3190-01-f 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  intent  To  Rule  on  Application 
02-01 -C-OO-PIR  To  impose  and  Use 
tlie  Revenue  From  a  Passenger  Facility 
Charge  (PFC)  at  Pierre  Regional 
Airport,  Pierre,  SD 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
Application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Pierre  Regional 
Airport  under  the  provisions  of  the  49 
U.S.C.  40117  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 
DATES:  Comments  must  be  received  on 
or  before  date,  which  is  30  days  after 
publication  in  the  Federal  Register. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Bismarck  Airports  District 
Office,  2301  University  Drive,  Building 
23B,  Bismarck,  North  Dakota  58504. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Mason 
Short,  Airport  Director,  of  the  City  of 
Pierre,  South  Dakota  at  the  following 
address:  P.O.  Box  1253,  Pierre,  South 
Dakota  57501. 

Air  carriers  and  foreign  car  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  City  of 
Pierre,  South  Dakota  under  section 
158.23  of  Part  158. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Thomas  T.  Schauer,  Program  Manager, 
Bismarck  Airports  District  Office,  2301 
University  Drive,  Building  23B, 
Bismarck,  North  Dakota  58504,  (701) 
323-7380.  The  application  may  be 
reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  fi'om  a  PFC  at 
Pierre  Regional  Airport  under  the 
provisions  of  the  49  U.S.C.  40117  and 
Part  158  of  the  Federal  Aviation 
Regulations  (14  CFR  part  158). 
On  August  8,  2002,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  bom  a  PFC 
submitted  by  City  of  Pierre,  South 
Dakota  was  substantially  complete 
within  the  requirements  of  section 
158.25  of  Part  158.  The  FAA  will 
approve  or  disapprove  the  application, 
in  whole  or  in  part,  no  later  than 
November  8,  2002. 


The  following  is  a  brief  overview  of 
the  application. 

Proposed  charge  effective  date: 
February  1,  2003. 

Proposed  charge  expiration  date:  June 
1,  2008. 

Level  of  the  proposed  PFC:  $4.50. 

Total  estimated  PFC  revenue: 
$366,239. 

Brief  description  of  proposed  projects: 
Preparation  of  initial  PFC, 
Rehabilitation  of  Runway  7/25,  Taxiway 
"C"  Re-construction,  General  Aviation 
Ramp  Re-Construction,  Snow  Removal 
Equipment  (Front  End  Loader  and 
Truck),  Passenger  Loading  Ramp,  Air 
Carrier  Terminal  Apron/Rehabilitation, 
Update  Airport  Master  Plan  and  Airport 
Layout  Plan,  Perimeter  and  Airport 
Boundary  Fence,  General  Aviation 
Apron  Improvements. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  City  of 
Pierre,  South  Dakota. 

Issued  in  Des  Plaines,  Illinois  on 
September  10,  2002. 
Mark  McClardy, 

Manager.  Planning  and  Programming  Branch. 
Airports  Division,  Great  Lakes  Region. 
IFR  Doc.  02-24669  Filed  9-26-02;  8:45  am] 

BUJJNG  CODE  4910-13-«l 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Ex  Parte  No.  590] 

Exemption  for  Railroad  Agent 
Designation  Under  49  U.S.C.  723 

AGENCY:  Surface  Transportation  Board. 
ACTION:  Notice  of  Proposed  Exemption. 

SUMMARY:  The  Surface  Transportation 
Board  (Board)  is  proposing  an 
exemption  ft-om  the  statutory 
requirement  that  rail  carriers  designate 
agents  in  the  District  of  Columbia  on 
whom  the  Board  may  serve  notices  in 
proceedings.  Because  carriers  have 
alternative  methods  of  obtaining  notice 
of  Board  actions,  and  because  there  is 
no  apparent  need  for  the  Board  to 
continue  to  serve  agents  with  notice,  the 
Board  believes  that  designation  of,  and 
service  on,  agents  in  Board  proceedings 
is  no  longer  necessary. 
DATES:  Comments  on  this  proposal  are 
due  October  28,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Sado,  (202)  565-1661.  [Federal 
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Information  Relay  Service  (FIRS)  for  the 
hearing  impaired:  l-800-«77-8339.] 
SUPPLEMENTARY  INFORMATION:  Under  49 
U.S.C.  723(a),  a  carrier  providing 
transportation  subject  to  the  Board's 
jurisdiction  is  required  to  designate  an 
agent  in  the  District  of  Columbia.  The 
Board  "shall"  serve  notices  of 
proceedings  and  actions  "immediately 
on  the  agent  or  in  another  manner 
provided  by  law."  49  U.S.C.  723(c).  In 
the  absence  of  a  designated  agent,  the 
Board  can  effect  service  by  posting  the 
notice  in  the  Board's  office.  Service  on 
a  designated  agent  shall  be  made  in  the 
District  of  Columbia  at  the  agent's  office 
or  usual  place  of  residence.  49  U.S.C. 
723(c).  And  in  proceedings  concerning 
the  lawfulness  of  a  rail  carrier's  rates, 
practices,  or  classifications,  where  there 
is  no  designated  agent  the  statute 
provides  that  "service  of  notice  *  *  * 
on  an  attorney  in  fact  for  the  carrier 
constitutes  service  of  notice  on  the 
carrier."  49  U.S.C.  723(d).» 

Issuance  of  Board  Decisions 

The  Board  currently  has  two 
categories  for  issuing  its  decisions — 
regular  release  and  late  release.  Regular 
release  occiu^  at  10:30  a.m.,  and  late 
release  can  occiir  later  in  the  day, 
sometimes  late  in  the  afternoon.  On 
some  days,  late  releases  occur  several 
times  during  the  day. 

For  regular  release,  at  10:30  a.m.  the 
official  copies  of  all  Board  decisions  or 
notices  are  placed  in  the  Board's 
seventh  floor  Docket  File  Reading  Room 
(Room  755),  where  they  can  be  read  or 
photocopied  for  a  fee.^  Also,  in 
instances  where  a  rail  carrier  has  a 
designated  agent,  a  messenger  is 
contacted  at  about  10:30  a.m.  to  pick  up 
a  copy  of  the  decision  or  notice  to 
deliver  to  a  designated  agent.  The 
messenger  nonnally  arrives  within  a 
half  hour  or  hour  to  get  the  decision. 
The  railroad  is  billed  for  the  cost  of  the 
messenger.  If  the  railroad  does  not  have 


'  (Jader  49  U.S.C.  724,  a  carrier  is  also  required 
to  designate  an  agent  "on  whom  service  of  process 
in  an  action  before  a  district  court  may  be  made." 
The  requirements  of  section  724  will  not  be 
considered  in  this  proceeding. 

2  Independent  of  our  practice  of  placing  all 
notices  and  decisions  in  Room  755,  the  Board 
maintains  a  "reading  room"  in  conformity  with  the 
Freedom  of  Information  Act  (FOIA),  5  U.S.C  552, 
which  contains  final  decisions  in  adjudications; 
statements  of  policy  and  interpretation  not 
published  in  the  Federal  Register,  administrative 
staff  manuals;  and  records  released  pursuant  to  a 
request  under  FOIA  that  have  become  or  are  likely 
to  become  the  subject  of  a  subsequent  request.  See 
49  CFR  1001.1(b).  See  also  Removal,  Revision,  and 
Redesignation  of  Miscellaneous  Regulations,  STB 
Ex  Parte  No.  572  (Sub-No.  1)  (STB  served  Aug.  31, 

1999)  {Revision  l),  affd.  Removal,  Revision,  and 
Redesignation  of  Miscellaneous  Regulations,  STB 
Ex  Parte  No.  572  (Sub-No.  1)  (STB  served  June  22, 

2000)  {Revision  H). 


a  designated  agent,  a  copy  of  the 
decision  is  placed  on  the  Board's  first 
floor  bulletin  board,  located  in  Suite 
100.  with  a  notice  trom  the  Secretary.^ 
A  copy  of  the  decision  is  also  mailed  at 
about  4:30  p.m.  by  first  class  mail  to  all 
parties  of  record  in  the  proceeding. 
Finally,  the  decision  is  put  on  the 
Board's  hitemet  Web  site  (http:// 
www.stb.dot.gov),  usually  between  10:30 
a.m.  and  11:30  a.m.'*  This  placeihent  is 
done  automatical^  by  the  Board's 
computer  "agent,"  which,  starting  at 
10:30  a.m.  and  imtil  the  close  of 
business  each  day,  examines  the  file 
server  about  every  half  hour  to  select  (or 
"laimch")  issued  decisions  to  be  placed 
on  the  Board's  Internet  Web  site.  Board 
personnel  check  to  ensure  that  decisions 
are  timely  placed  on  the  Web  site. 

For  late  releases,  as  in  regular 
releases,  the  official  copy  of  the  Board 
decision  or  notice  is  placed  in  the 
Board's  Docket  File  Reading  Room. 
Depending  on  how  late  in  the  day  the 
late  release  occurs,  the  decision  may  not 
be  mailed  out  until  the  next  day,  and  a 
messenger  may  not  be  asked  to  pick  up 
the  decision  on  that  day  but  instead  may 
be  called  at  10:30  a.m.  the  next  day 
when  regular  release  occurs.  Copies  of 
all  late  releases  are  also  placed  on  the 
Board's  first  floor  bulletin  board, 
whether  or  not  the  carrier  has  a 
designated  agent.  ^  As  already  noted,  the 
Board's  computer  "agent"  automatically 
begins  at  10:30  a.m.  each  day  to  scan  the 
file  server  on  a  half  hourly  basis  to 
launch  decisions  onto  the  web.  But  in 
some  cases,  a  late  release  may  not  be 


laimched  onto  the  Board's  Web  site 
imtil  10:30  a.m.  the  next  day.*' 

Discussion  and  Conclusions 

Because  the  Board  is  currently 
providing  at  least  four  methods  of 
providing  notice,  including,  with 
computer  technology,  a  method  usually 
faster  than  messenger  delivery  to  agents, 
we  believe  that  it  is  no  longer  necessary 
for  the  Board  to  serve  copies  of 
decisions  or  notices  affecting  a 
particular  railroad  on  that  railroad's 
designated  agent  We  therefore  believe 
that  an  exemption  is  warranted  from  the 
requirement  that  a  rail  carrier  designate 
an  agent  on  whom  the  Board  serves 
decisions.  Such  an  exemption  would 
end  a  duplicative  method  of  giving 
notice,  with  resulting  cost  reduction  and 
efficiency  benefits  to  the  rail  carriers 
and  the  Board.  We  are  seeking  public 
comments  on  the  proposed  action. 

We  believe  that  such  an  exemption  is 
consistent  with  the  statutory  scheme. 
While  mandating  the  designation  of 
agents,  section  723  does  not  make 
service  on  agents  the  exclusive  method 
of  notice.  Rather,  under  section  723(c), 
a  Board  action  "shall  be  served 
immediately  on  the  agent  or  in  another 
atarmer  provided  by  law."  As  noted, 
where  no  agent  is  designated,  "service 
may  be  made  by  posting  the  notice  in 
the  office  of  the  Board."  Id.^ 

Accordingly,  we  believe  that  making 
the  decision  or  notice  available  through 
other  means  is  consistent  with  the 


3  This  notice  states  in  relevant  part:  Service  of  the 
attached  document  is  hereby  made  on  the  following 
named-carrier(s)  with  no  designated  agent  in  the 
Washington,  DC  area  by  posting  same  at  the  Offices 
of  the  Surface  Transportation  Board. 

*  The  Board  maintains  an  Electronic  Reading 
Room  at  this  Web  site,  pursuant  to  the  Electronic 
Freedom  of  Information  Act  of  1996,  Pub.  L.  No. 
104-231, 110  SUt.  3049  (1996)  (EFOIA).  containing 
documents  found  in  the  reading  room,  including 
final  decisions  issued  on  or  after  November  1, 1996. 
See  49  CFR  1001.1(d).  The  Board,  however,  goes 
beyond  the  requirements  of  FOIA  and  EFOIA  and 
n^akes  available  in  both  the  traditional  and 
electronic  reading  rooms  not  only  all  decisions  and 
notices  in  adjudications  but  also  rulemakings, 
which  are  not  required  to  be  made  available  in  this 
way.  See  Revision  II  at  2  n.6. 

^  We  note  that  when  the  offices  of  the  Board  and 
the  Interstate  Commerce  Commission  (ICC)  were 
located  at  12th  Street  and  Constitution  Avenue. 
NW,  Washington,  DC,  all  decisions,  whether  regular 
or  late  releases,  were  placed  on  the  bulletin  board 
outside  the  second  floor  offices  of  the  Office  of  the 
Secretary.  After  moving  to  1925  K  Street,  NW, 
Washington,  DC,  the  Board,  for  convenience  to  the 
public,  in  addition  to  placing  all  decisions  in  the 
seventh  floor  Docket  File  Reading  Room,  has  placed 
all  late  releases  as  well  as  decisions  where  there 
was  no  designated  agent  on  the  Board's  bulletin 
board. 


■TheBoardalsoissuesanindexof  its  decisions     - 
called  the  "Surfece  Transportation  Board  Daily 
Releases"  (Daily  Release),  which  is  placed  both  in 
the  seventh  floor  Docket  File  Reading  Room  and  on 
the  Board's  first  floor  bulletin  board.  Each  Daily 
Release  index  sheet  lists  all  of  the  decisional 
documents  issued  by  the  Board  as  of  10:30  a.m.  on 
that  day.  Late-released  documents  are  listed  in  the 
Daily  Release  for  the  next  business  day.  In  Removal,  ^ 
Revision,  and  Redesignation  of  Miscellaneous 
Regulations.  STB  Ex  Parte  No.  572  (Sub-No.  1)  (STB 
served  Aug.  31.  1999)  at  3-4  (footnote  omitted),  we 
noted  that  besides  listing  the  documents  issued  that 
day:  |t|hese  documents  are  categorized  by  the 
decisional  body  that  issues  them  (such  as  the  entire 
Board.  Director  of  the  Office  of  Proceedings.  Chief 
of  the  Section  of  Environmental  Analysis. 
Secretary).  Within  each  of  these  categories,  the 
documents  are  further  indexed  in  alpha-numeric 
order,  by  an  alphabetical  docket  prefix  (such  as  AB 
for  abandonment-related  matters,  and  FD  for 
finance-related  matters)  and  docket  number.  The 
title  of  the  case,  the  date  the  matter  was  decided, 
and  the  document  type  (decision,  notice,  or 
environmental  review,  for  example)  are  also 
provided.  Finally,  a  brief  summary  of  the  content 
of  the  document  is  given. 

'  Service  on  the  designated  agent  appears  to  be  an 
option  and  not  a  requirement.  As  indicated,  section 
723(c)  states  that  a  Board  action  "shall  be  served  on 
the  agent  or  in  another  manner  provided  by  law." 
and  section  723(a)  indicates  that  a  carrier  is 
required  to  designate  an  agent  "on  whom  service 
*   *   *  maybe  made."  (Emphasis  supplied.)  While 
service  is  required,  serving  an  agent  appears  to  be 
only  one  of  the  permissible  ways  of  efiiacting 
service. 


61188 


Federal  Register / Vol.  67.  No.  188 /Friday,  September  27,  2002 /Notices 


provisions  of  section  723(c)  that  service 
may  be  made  "in  another  manner 
provided  by  law."  Rail  carriers  can  also 
readily  obtain  decisions  on  our  Internet 
Web  site,  in  many  cases  before  the 
designated  agent  would  receive  them.^ 
As  noted,  because  all  Board  decisions 
and  notices,  not  just  adjudications,  are 
available  in  the  Docket  File  Reading 
Room  and  on  our  Web  site,  the  Board 
goes  beyond  the  requirements  of  FOIA 
and  EFOIA.  Thus,  with  the  statute 
allowing  alternatives  to  service  on 
designated  agents,  and  with  the  Board 
providing  alternatives,  we  do  not  see  a 
need  for  designating  an  agent  for  the 
purposes  of  section  723.  Carriers  will 
still  be  required  to  designate  agents 
under  section  724  for  service  of  process 
in  an  action  before  a  district  court. 

Even  apart  &Y>m  these  statutory 
considerations,  an  exemption  would  be 
justified  from  the  perspective  of 
promoting  good  government.  Rail 
carriers  widi  designated  agents  receive 
notice  of  decisions  in  proceedings  in 
which  they  are  involved  in  four  ways: 
through  their  agent,  on  the  Board's  Web 
site,  by  reading  and  copying  the  official 
copy  of  the  decision  in  the  Board's 
Docket  File  Reading  Room,  and  by  first 
class  mail.9  We  believe  that  retaining 
the  requirement  of  designated  service 
agents  in  addition  to  all  of  these  other 
methods  of  notice  is  unnecessary  and 
duplicative,  for  both  railroads  and  the 
Board,  particularly  given  that  service  on 
designated  agents  no  longer  appears  to 
be  the  fastest  or  most  convenient 
method  of  notice. 

In  this  regard,  the  ICC  exempted 
individual  rail  carriers  from  the 
requirements  of  former  49  U.S.C.  10329 
(the  predecessor  of  section  723),  noting 
the  cost  and  the  "needlessly 
ciunbersome  procedure"  involved  in 
using  a  designated  agent.  See  Altra 
Railroad  Company— Exemption  from  49 
U.S.C.  10329(a)(1).  10746.-and  11301, 
Finance  Docket  No.  30524  (ICC  served 
Aug.  17, 1984)  at  1.  See  also  Alabama 
Industrial  Railroad,  Inc. — Exemption 
from  49  U.S.C.  10329(a)(1),  10746,  and 
11301,  Finance  Docket  No.  30523  (ICC 
served  Oct.  1, 1984);  Cheney  Railroad 
Company.  Inc. — Exemption  from 
10329(a)(1).  10746.  and  11301,  Finance 
Docket  No.  30525  (ICC  served  Oct.  1, 
1984).  The  ICC  indicated  in  those 
proceedings  (issued  before  the 
availability  of  the  Board's  Web  site)  that 


"Section  723(c)  provides  that,  when  service  is 
lAade  on  a  designated  agent,  it  shall  be  done 
"immediately."  In  many  cases,  the  decision  or 
notice  is  available  on  our  Web  site  before  the  agent 
receives  it. 

'  For  late  releases,  there  is  a  fifth  method  of 
obtaining  notice:  reading  items  posted  on  the 
Board's  first  floor  bulletin  board. 


service  by  first  class  mail  upon  an 
attorney  was  more  efficient  than  serving 
an  agent  who  would  then  notify  the 
carrier,  which  then  would  contact  its 
attorney. 

Likewise,  with  decisions  or  notices 
made  available  via  the  Docket  File 
Reading  Room,  first  class  mail,  and  on 
the  Web  site  (and,  for  late  releases,  also 
via  the  Board's  first  floor  bulletin 
board),  serving  a  designated  agent 
appears  to  be  unnecessary.  Granting  an 
exemption  should  provide  cost  savings 
to  the  rail  carriers  and  make  the  notice 
process  more  efficient. 

Under  49  U.S.C.  10502,  we  are 
directed  to  exempt  a  transaction  from 
regulation  when  we  find  that:  (1) 
Regulation  is  not  necessary  to  cany  out 
the  rail  transportation  policy  of  49 
U.S.C.  10101;  and  (2)  either  (a)  the 
transaction  or  service  is  of  limited 
scope,  or  (b)  regulation  is  not  needed  to 
protect  shippers  from  the  abuse  of 
market  power. 

Requiring  rail  carriers  to  designate 
agents  and  the  Board  to  serve  notices  on. 
them  pursuant  to  49  U.S.C.  723  would 
not  appear  to  be  necessary  to  carry  out 
the  rail  transportation  policy.  By 
^  minimizing  the  administrative  expense 
in  obtaining  decisions  and  notices,  an 
exemption  would  minimize  the  need  for 
Federal  regulatory  control  over  the  rail 
transportation  system  [49  U.S.C. 
10101(2)].  By  eliminating  an 
unnecessary  expense  for  railroads,  an 
exemption  would  also  foster  sound 
economic  conditions  in  transportation 
[49  U.S.C.  10101(5)1,  and  encourage 
efficient  management  of  railroads  [49 
U.S.C.  10101(9)].  Other  aspects  of  the 
rail  transportation  policy  would  not  be 
adversely  affected. 

Continued  designation  of,  and  service 
upon,  agents  under  section  723  is  not 
needed  to  protect  shippers  from  the 
abuse  of  market  power.  This  process  has 
no  direct  effect  on  shippers,  and  to  the 
extent  an  exemption  reduces 
administrative  costs  of  providing  rail 
service,  it  should  benefit  shippers. 
Given  our  finding  regarding  the  lack  of 
effect  of  the  exemption  on  market 
power,  we  need  not  determine  whether 
the  proposed  exemption  is  limited  in 
scope. 

Under  49  U.S.C.  10502(g),  we  may  not 
use  our  exemption  authority  to  relieve 
a  rail  carrier  of  its  statutory  obligation 
to  protect  the  interests  of  its  employees. 
Labor  protection,  however,  is  not 
implicated  imder  section  723. 

This  action  will  not  significanUy 
affect  either  the  quality  of  the  human 
enviroimient  or  the  conservation  of 
energy  resources. 

Decided:  September  19,  2002. 


By  the  Board,  Chairman  Morgan  and  Vice 
Chairman  Burkes. 
Vernon  A.  Williams, 
Secretary. 

[PR  Doc.  02-24334  Filed  9-26-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Rnance  Doclwt  No.  34178] 

Dakota,  Minnesota  ft  Eastern  Railroad 
Corporation  and  Cedar  American  Rail 
Holdings,  Inc.— Control — iowa, 
Chicago  ft  Eastern  Railroad 
Corporation 

AGENCY:  Surface  Transportation  Board, 

DOT. 

ACTION:  Decision  No.  2  in  STB  Finance 

Docket  No.  34178;  Notice  of  Acceptance 

of  Primary  Application  and  Related 

Filings:  Issuance  of  Procedural 

Schedule.^ 

summary:  The  Surface  Transportation 
Board  (Board)  is  accepting  for 
consideration  the  DVffi-2  primary 
application  and  the  imdesignated 
related  filings  filed  August  29,  2002,  by 
Dakota,  Minnesota  &  Eastern  Railroad 
Corporation  (DM&E),  Cedar  American 
Rail  Holdings,  Inc.  (Holdings),  and 
Iowa,  Chicago  &  Eastern  Railroad 
Corporation  (IC&E).^  The  primary 
application  seeks  Board  approval  and 
authorization  under  49  U.S.C.  11321-26 
for  DM&E's  acquisition  of  indirect 
control  of  IC&E  through  ownership  of 
IC&E's  stock  by  Holdings,  which  is  itself 
a  wholly  owned  subsidiary  of  DM&E. 
The  related  filings  seek  related  trackage 
rights  relief  qontingent  upon  approval  of 
the  primary  application.  The  Board 
finds  that  the  transaction  proposed  in 


'  This  decision  covers:  a  railroad  control 
application,  which  was  filed  in  STB  Finance  Docket 
No.  34178,  Dakota.  Minnesota  Br  Eastern  Railroad 
Corporation  and  Cedar  American  Rail  Holdings,     " 
lnc.^2ontrol — Iowa,  Chicago  &■  Eastern  Railroad 
Corporation:  a  terminal  trackage  rights  application, 
which  was  filed  in  STB  Finance  Docket  No.  34178 
(Sub-No.  1),  Dakota,  Minnesota  S-  Eastern  Railroad 
Corporation — Terminal  Trackage  Rights — Union 
Pacific  Railroad  Company;  and  a  trackage  rights 
exemption  notice,  which  was  filed  in  STB  Finance 
Docket  No.  34178  (Sub-No.  2),  Dakota.  Minnesota 
6-  Eastern  Railroad  Corporation — Trackage  Rights 
Exemption — Iowa,  Chicago  Sr  Eastern  Railroad 
Corporation  and  Iowa  Northern  Railway  Company. 
The  railroad  control  application  filed  in  STB 
Finance  Docket  No.  34178  is  referred  to  as  the 
"primary  applicatioiL"  The  terminal  trackage  rights 
application  filed  in  STB  Finance  Docket  No.  34178 
(Sub-No.  1)  and  the  trackage  rights  exemption 
notice  filed  in  STB  Finance  Docket  No.  34178  (Sub- 
No.  2)  are  referred  to  collectively  as  the  "related 
filings." 

2  DM&E.  Holdings,  and  IC&E  are  referred  to 
collectively  as  applicants. 
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the  primary  application  is  a  "minor 
transaction"  imder  49  CFR  1180.2(c). 

The  Board  has  considered  applicants" 
DME-3  petition  for  establishment  of  a 
procedural  schedule,  also  filed  August 
29,  2002.  With  a  modification  to  provide 
additional  time  for  public  comments, 
the  Board  is  adopting  the  procedtiral 
schedule  applicants  have  proposed 
(which,  as  modified,  will  allow  the 
Board  to  issue  a  decision  29  days  prior 
to  the  statutory  deadline,  assuming  that 
no  environmental  review  is  required 
and  further  assiuning  that  no  oral 
argument  is  held),  l^e  Board's  schedule 
provides  fof  issuance  of  a  decision  on 
the  45th  day  after  the  close  of  the 
record. 

DATES:  The  effective  date  of  this 
decision  is  September  27,  2002.  Any 
person  who  wishes  to  participate  in  this 
proceeding  as  a  party  of  record  must 
file,  no  later  than  October  15,  2002,  a 
notice  of  intent  to  participate.  All 
comments,  protests,  requests  for 
conditions,  and  any  other  evidence  and 
argument  in  opposition  to  the  primary 
application  and/or  either  or  both  of  the 
related  filings,  including  filings  by  the 
U.S.  Department  of  Justice  (DOJ)  and  the 
U.S.  Department  of  Transportation 
(DOT),  must  be  filed  by  November  14, 
2002.  Responses  to  comments,  protests, 
requests  for  conditions,  and  other 
opposition,  responses  to  comments  of 
DOJ  and  DOT,  and  rebuttal  in  support 
of  the  primary  application  and/or  either 
or  both  of  the  related  filings  must  be 
filed  by  December  13,  2002.  For  further 
information  respecting  dates,  see 
Appendix  A  (Procediual  Schedule). 
ADDRESSES:  Send  an  original  and  25 
copies  of  all  pleadings  referring  to  STB 
Finance  Docket  No.  34178  to:  Surface 
Transportation  Board,  1925  K  Street, 
NW.,  Washington,  DC  20423-0001. ^  In 
addition,  one  copy  of  all  docimients  in 
this  proceeding  must  be  sent  to:  (1) 
Secretary  of  the  United  States 
Department  of  Transportation,  400 
Seventii  Sti^et,  SW,  Washington,  DC 
20590;  (2)  Attorney  General  of  the 
United  States,  c/o  Assistant  Attorney 
General,  Antitrust  Division,  Room  3645, 
Department  of  Justice,  Washington,  DC 
20530;  (3)  William  C.  Sippel,  Esq., 
Fletcher  &  Sippel  LLC.  Two  Prudential 
Plaza,  Suite  3125, 180  North  Stetson 


^  In  order  for  a  document  to  be  considered  a 
formal  filing,  the  Board  must  receive  an  original 
and  25  copies  of  the  document,  which  must  show 
that  it  has  been  properly  served.  Documents 
transmitted  by  facsimile  (FAX)  will  not  be 
considered  formal  filings  and  are  not  encouraged 
because  they  will  result  in  unnecessarily 
burdensome,  duplicative  processing.  In  addition, 
each  formal  filing  must  be  accompanied  by  an 
electronic  submission  per  our  requirements  as 
discussed  in  detail  in  this  decision. 


Avenue,  Chicago,  IL  60601-6721;  and 
(4)  David  L.  Knudson,  Esq.,  Davenport, 
Evans,  Hurwitz  &  Smith,  L.L.P.,  206 
West  14th  Stiwt,  Sioux  Falls.  SD  57104. 

In  addition  to  submitting  an  original 
and  25  copies  of  all  paper  documents 
filed  with  the  Board,  parties  also  must 
submit,  on  3.5-inch  IBM-compatible 
floppy  diskettes  (disks)  or  compact  discs 
(CDs),  copies  of  all  textual  materials, 
electronic  workpapers,  data  bases  and 
spreadsheets  used  to  develop 
quantitative  evidence.  Textual  materials 
must  be  in,  or  compatible  with, 
WordPerfect  9.0.  Electronic 
spreadsheets  must  be  in,  or  compatible 
with,  Lotus  1-2-3  Release  9  or 
Microsoft  Excel  2002.  A  copy  of  each 
disk  or  CD  submitted  to  the  Board 
should  be  provided  to  any  other  party 
upon  request.  Further  details  are 
discussed  below. 

FOR  FURTHER  INFORMATION  CONTACT:  Julia 
M.  Farr,  (202)  565-1655.  (Assistance  for 
the  hearing  impaired  is  available 
through  the  Federal  Information  Relay 
Service  (FIRS)  at  1-800-877-8339.] 
SUPPl£MENTARY  INFORMATION:  The 
DM&E/IC&E  common  control  for  which 
applicants  seek  approval  in  the  primary 
application  involves  the  acquisition  by 
DM&E  of  indirect  contit)l  of  IC&E 
through  ownership  of  IC&E's  stock  by 
DM&E's  Holdings  subsidiary. 

Dakota,  Minnesota  &  Eastern  Railroad 
Corporation 

DM&E,  a  Class  11  railroad,  owns  or 
operates  approximately  1,103  route 
miles  of  rail  lines  (including 
approximately  720  route  miles  of  main 
lines  and  approximately  383  route  miles 
of  branch  lines)  in  Wyoming,  South 
Dakota,  Nebraska,  Minnesota,  and  Iowa. 
DM&E's  principal  route  extends  from 
Colony  (Bentonite),  WY,  through  Rapid 
City,  SD,  to  Winona,  MN.  Branch  lines 
extend  from  Rapid  City  to  Crawford,  NE, 
and  Chadron,  NE;  from  Blunt,  SD,  to 
Onida,  SD;  from  Wolsey,  SD,  to 
Aberdeen,  SD,  via  trackage  rights  on 
The  Burlington  Northern  and  Santa  Fe 
Railway  Company  (BNSF);  from 
Redfield,  SD,  to  Mansfield,  SD;  from 
Waseca,  MN,  to  Hartland,  MN;  and  from 
Hartland,  MN,  to  Mason  City,  LA,  via 
trackage  rights  on  Union  Pacific 
Raiboad  Company  (UP)."*  DM&E  also 
has  a  currenUy  inactive  branch  line 
extending  bom  Huron,  SD,  to  Yale,  SD, 
and  ciuTently  inactive  trackage  rights  on 
BNSF  extending  from  Yale,  SD,  to 


Watertown,  SD.  DM&E  also  operates  via 
trackage  rights  over  Soo  Line  Railroad 
Company,  d/b/a  Canadian  Pacific 
Railway  (CP),  between  Minnesota  City. 
MN,  and  Winona,  MN,  and  via  trackage 
rights  over  short,  isolated  segments  of 
UP-owned  trackage  in  Mankato, 
Owatonna,  and  Winona,  MN. 

DM&E's  principal  yard  and  terminal 
facilities  are  located  at  Waseca  and 
Tracy.  MN,  and  Huron,  Pierre,  and 
Rapid  City,  SD.  DM&E  interchanges 
traffic  with  UP  at  Winona  and  Mankato, 
MN,  and  at  Mason  City,  lA;  with  CP  at 
Minnesota  City,  MN;  with  BNSF  at 
Wolsey,  Aberdeen,  and  Redfield,  SD. 
and  Crawford,  NE;  and  with  Nebkota 
Railway,  Inc..  at  Chadron.  NE.  DM&E 
can  also  conduct,  via  its  oveihead 
trackage  rights  on  UP's  HarUand-Mason 
Qty  line,  restricted  interchanges  with 
CEDR  at  Glenville,  MN,  and  with  lANR 
at  Manly.  LA.  Although  the  lines  of 
DM&E  and  IC&E  cross  at  grade  and 
connect  in  Owatonna.  MN,  DM&E  and 
IC&E  caimot  (for  the  most  part) 
interchange  at  that  location  due  to 
restrictions  on  DM&E's  trackage  rights 
on  the  UP-owned  "island"  trackage 
through  Owatonna.' 

Iowa,  Chicago  &  Eastern  Railroad 
Corporation 

IC&E,  a  Class  II  railroad,  owns  or 
operates  approximately  1,397  route 
miles  of  rail  lines  (including 
approximately  786  route  miles  of  main 
lines  and  approximately  611  route  miles 
of  secondary  or  branch  lines)  in 
Minnesota,  Iowa,  Kansas,  Missouri, 
Wisconsin,  and  Illinois.  All  of  these 
lines  were  recenUy  acquired  by  IC&E 
from  I&M  Rail  Link,  UjC  (IftM),  in  an 
asset  acquisition  transaction  (the  IC&E/ 
I&M  asset  acquisition  transaction).^ 
IC&E  began  rail  operations  on  July  30, 
2002,  upon  consummation  of  the  IC&E/ 
I&M  asset  acquisition  transaction. 
IC&E's  principal  routes  extend  from 
Chicago,  IL,  to  Sabula  Junction,  lA,  and 
from  there  both  southwest  to  ICansas 
City,  MO,  and  northwest  to 
Minneapolis/St.  Paul,  MN.  Significant 
secondary  routes — known  as  the  Com 
Lines — extend  across  Soutftem 
Minnesota  from  Ramsey,  MN,  to 
Jackson,  MN,  and  across  Northern  Iowa 
from  Marquette,  LA,  to  Sheldon,  LA. 
Branch  lines  extend  from  Davis 


''  DM&E's  Hartland-Mason  City  trackage  rights  are 
restricted:  to  interchanging  traffic  with  UP  at  Mason 
City;  and  to  interchanging  limited  categories  of 
traffic  with  Cedar  River  Railroad  Company  (CEDR) 
at  Glenville,  MN.  and  with  Iowa  Northern  Railway 
Company  (lANR)  at  Manly,  lA. 


'  DM&E's  overhead  trackage  rights  on  UP's 
Hartland-Mason  City  line  do  no!  allow  DM&E  to 
interchange  with  IC&E  at  Albert  Lea,  MN.  or  Masoo 
City,  lA.  two  points  at  which  IC&E  lines  coimect 
with  UP's  Hartland-Mason  City  Line. 

•  See  Iowa.  Chicago  6-  Eastern  Railroad 
Corporation — Acquisition  and  Operation 
Exemption— Lines  of  IB-M  Rail  Link.  LLC,  STB 
Finance  Docket  No.  34177  (STB  served  |une  12. 
2002.  June  26.  2002.  and  |uly  22.  2002)  (/C»£ 
Acquisition). 
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Jimction,  IL,  through  Rockford,  IL,  and 
Beloit,  WI,  to  Janesville,  WI;  from 
Mason  City,  lA,  to  Comus,  MN;  from 
Wells,  MN,  to  Minnesota  Lake,  MN; 
from  Davenport,  lA,  to  Albany,  IL,  via 
trackage  rights  on  BNSF;  and  from 
Davenport,  lA,  to  Eldridge,  lA.  IC&E  has 
overhead  trackage  rights  over  other 
railroads  at  a  number  of  locations, 
including  over  CP  between  River 
Junction,  MN,  and  Merriam  Park,  MN, 
and  between  Comus,  MN,  and 
Rosemount,  MN;  over  lANR  between 
Nora  Springs,  lA,  and  Plymouth 
Junction,  lA  (connecting  two  IC&E  line 
segments);  and  over  the  Commuter  Rail 
Division  of  the  Regional  Transportation 
Authority  of  Northeast  Illinois,  d/b/a 
Metra,  between  Pingree  Grove,  IL,  and 
Cragin  Junction  in  Chicago,  IL7 

IC&E's  principal  yard  and  terminal 
facilities  are  located  at  Davenport,  LA, 
Ottimiwa,  LA,  Muscatine,  lA,  Marquette, 
LA,  Mason  City,  LA,  West  Davenport,  LA, 
Savanna,  IL,  and  Davis  Junction,  IL. 
IC&E  owns  a  non-controlling  stock 
interest  in  the  Kansas  City  Terminal 
Railway  Company  (KCT),  a  switching 
and  terminal  carrier  in  Kansas  City,  KS/ 
MO.  IC&E  is  also  a  joint  owner  with  The 
Kansas  City  Southern  Railway  Company 
(KCS)  of  the  "Joint  Agency"  yard  facility 
in  Kansas  City,  MO.  IC&E  interchanges 
traffic:  with  The  Belt  Railway  Company 
of  Chicago  (BRC)  at  Cragin  Junction/ 
Clearing,  LL;  with  BNSF  at  East  Moline, 
IL,  Moline.  IL,  Bettendorf,  LA,  Ottumwa, 
LA,  Minneapolis/St.  Paul,  MN,  and 
Kansas  City,  MO;  with  CEDR  at  Charles 
City,  LA,  and  Lyle,  MN;  with  Chicago, 
Central  &  Pacific  Railroad  Company  at 
Dubuque.  lA,  and  Rockford,  IL;  with  the 
Chillicothe-Briinswick  Rail  Authority  at 
Chillicothe,  MO;  with  the  Elgin,  Joliet  & 
Eastern  Railway  Company  at  Spaulding, 
IL;  with  Illinois  RailNet,  Inc.,  at  Davis 
Junction,  IL;  with  the  Indiana  Harbor 
Belt  Raifroad  Company  (IHB)  at 
Franklin  Park.  IL;  with  Iowa  Interstate 
Railroad  Ltd.  at  Rock  Island,  IL,  and 
Davenport,  LA;  with  lANR  at  Nora 
Springs,  LA,  and  Plymouth  Junction,  LA; 
with  the  Iowa  Traction  Railroad 
Company  at  Mason  City,  LA;  with  KCS 
at  Kansas  City,  MO;  with  the  Minnesota 
Commercial  Railway  Company  at 
Minneapolis/St.  Paul,  MN;  with  Norfolk 
Southern  Railway  Company  at 
Birmingham,  MO.  and  Kansas  City,  MO; 
with  CP  at  Bensenville,  IL,  Minneapolis/ 
St.  Paul,  MN,  Northfield.  MN.  and  River 
Junction,  MN;  with  UP  at  Clinton,  LA, 


^Applicants  indicate  that  IC&E  will  shortly 
commence  operations  into  Chicago  via  the  Pingree 
Grove-Cragin  junction  line  pursuant  to  a  temporary 
detour  agreement  with  Metra.  Applicants  add  that, 
in  the  interim.  IC&E  traffic  (o/from  the  Chicago 
terminal  has  been  handled  via  haulage 
arrangements  with  other  railroads. 


Emmetsburg,  LA,  Mason  City,  LA, 
Sheldon,  LA,  Minneapolis/St.  Paul,  MN, 
Kansas  City,  MO,  and  Janesville,  WI; 
and  with  Wisconsin  &  Southern  Railway 
Company  at  Janesville,  WI.  IC&E  also 
interchanges  with  all  major  line-haul 
carriers  at  Chicago,  through 
intermediate  switching  services 
provided  by  BRC,  IHB,  and  CP.8 

Cedar  American  Rail  Holdings 

Holdings,  a  wholly  owned  noncarrier 
subsidiary  of  DM&E,  is  the  beneficial 
owner  of  all  of  the  outstanding  common 
stock  of  IC&E.  Applicants  indicate, 
however,  that,  immediately  prior  to  the 
consummation  of  the  IC&E/I&M  asset 
acquisition  transaction,  Holdings  placed 
the  stock  of  IC&E  into  an  independent 
voting  trust,  where  it  will  remain 
pending  action  by  the  Board  on  the 
primary  appUcation.  Applicants  further 
indicate  that,  although  it  is  anticipated 
that,  if  the  primary  application  is 
approved,  Holdings  would  function  as  if 
it  were  a  holding  company  for  DM&E 
and  IC&E  [i.e..  Holdings  would  oversee 
the  management  and  coordination  of 
operations  on  the  DM&E/ IC&E  system 
and  would  perform  marketing  and 
administrative  services  for  both  DM&E 
and  IC&E,  as  if  each  of  DM&E  and  IC&E 
were  a  wholly  owned  subsidiary  of 
Holdings),  DM&E's  capital  structure  did 
not  easily  allow  for  the  creation  of  a 
holding  company  in  the  normal 
corporate  chain  position  above  DM&E. 
Holdings,  applicants  therefore  assert, 
was  created  as  a  subsidiary  of  DM&E 
(i.e..  positioned  in  the  corporate  chain 
between  DM&E  and  IC&E). 

The  DM&E/IC&E  Common  Control 
Transaction:  The  Mechanics;  Timing 

The  DM&E/IC&E  common  control 
transaction  proposed  in  the  primary 
application  contemplates  the 
acquisition,  by  DM&E,  of  indirect 
control  of  IC&E  through  the  termination 
of  the  voting  trust  in  which  the  IC&E 
stock  is  currently  held  and  the 
distribution  of  that  stock  to  Holdings, 
DM&E's  wholly  owned  subsidiary. 
Applicants  indicate  that,  if  and  when 
control  is  consummated,  Holdings 
would  function  as  if  it  were  the  holding 
company  for  both  DM&E  and  IC&E  and 
would  oversee  the  distinct  but 
coordinated  operations  of  DM&E  and 
IC&E,  which  would  remain  separate 
entities  and  which  would  conduct  their 
own  operations  with  their  own 
employees  and  would  be  responsible  for 
their  own  transportation,  mechanical, 


"  IC&E's  overhead  traffic  rights  oh  CP's  River 
lunction-Twin  Cities  line  do  not  allow  IC&E  to 
interchange  with  OM&E  at  Minnesota  Qty,  MN.  or 
Winona,  MN.  two  points  at  which  OMftE  lines 
connect  with  CP's  Kne. 


and  engineering  functions.  Applicants 
further  indicate  that  DM&E  would 
consummate  control  of  IC&E  (through 
termination  of  the  IC&E  voting  trust, 
which  would  allow  Holdings  to  exercise 
control  over  the  IC&E  stock)  as  soon  as 
a  Board  decision  approving  the  primary 
application  and  authorizing  the  DM&E/ 
IC&E  common  control  transaction  has 
become  effective. 

Public  Interest  Considerations:  In 
General 

Applicants  contend  that  the  proposed 
DM&E/IC&E  common  control  would 
strengthen  the  combined  DM&E/IC&E 
system  and  improve  both  its  operating 
and  financial  performance.  Common 
control,  applicants  argue,  would  allow 
both  railroads  to  serve  their  customers 
more  effectively  and  to  compete  more 
effectively  with  Class  I  railroads,  motor 
carriers,  and  barge  transportation  in  the 
mid-American  transportation  market. 
Customers  on  both  carriers,  applicants 
maintain,  would  benefit  from  tiie  better 
equipment  coordination  and  utilization, 
improved  service  patterns,  and  other 
operating  efficiencies  made  possible  by 
common  control.  The  larger  and  more 
diversified  traffic  base  and  greater 
financial  resources  of  the  combined 
DM&E/IC&E  system,  applicants  argue, 
would  provide  a  more  stable  and 
reliable  environment  for  shippers  on 
both  railroads.  Grain  shippers  on  both 
DM&E  and  IC&E,  applicants  contend, 
would  benefit  from  having  access  to  a 
combined,  coordinated  system  fleet  of 
over  6,100  covered  hopper  cars.  And, 
applicants  maintain,  common  control 
would  provide  shippers  and  receivers 
on  DM&E  and  IC&E  with  new, 
independent  routing  and  service  options 
and  more  efficient  and  competitive 
single-system  access  to  significant  new 
markets  and  gateways. 

Applicants  maintain,  with  respect  to 
DM&E,  that  common  control  would 
allow  DM&E  to  gain  independent  access 
to  major  markets  and  gateways. 
Shippers  on  DM&E's  lines,  applicants 
claim,  would  benefit  from  new  single- 
system  rail  access  to  the  longer  river 
shipping  season  at  Mississippi  River 
ports  south  of  Wiqona,  MN,  and  grain 
shippers  would  enjoy,  for  the  first  time, 
independent,  single-system  access  to  the 
major  rail  gateways  of  Chicago  and 
Kansas  City,  new  single-system  routes  to 
major  grain  processing  plants  on  IC&E, 
new  independent  joint-line  routes  to 
processors  elsewhere  in  Iowa  (such  as 
on  LANR  in  Cedar  Rapids),  and  neutral 
interline'access  to  significant  long-haul 
destination  markets  in  the  south-central 
LJnited  States.  And  common  control, 
applicants  maintain,  would  guarantee 
that  DM&E  would  have  neutral  eastern 
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routings  for  coal  movements  from  the 
Powder  River  Basin  (PRB)  in  Wyoming, 
if  and  when  DM&E  constructs  its 
recently-approved  line  into  the  PRB.^ 

Applicants  maintain,  with  respect  to 
IC&E,  that,  after  many  years  of  doubt 
regarding  the  viability  of  the  rail  lines 
now  owned  by  IC&E,  common  control  of 
DM&E  and  IC&E  would  soUdify  the 
return  of  those  lines  as  a  stable,  reliable, 
and  essential  component  of  the  regional 
rail  network  in  the  north-central  United 
States.  Grain  shippers  on  IC&E's  lines, 
applicants  argue,  would  gain  potential 
new  routes  to  the  Pacific  Northwest  for 
export,  while  grain  receivers  on  IC&E's 
lines  and  elsewhere  in  Iowa  would  be 
assured  continued  reliable, 
independent,  and  long-term  access  to 
grain  from  origins  both  on  IC&E's  Com 
Ijnes  and  also  on  DM&E's  lines  in 
southern  Minnesota  and  South  Dakota. 
And,  applicants  assert,  IC&E's  largest 
customer,  a  steel  manufacturing  firm 
near  Davenport,  LA,  would  have  single- 
system  service  for  inbound  scrap  that 
currently  originates  on  DM&E  but  must 
now  be  interchanged  to  an  intermediate 
carrier  for  interchange  to  IC&E. 

Public  Interest  Considerations: 
Competitive  Impacts 

Applicants  contend  that  the  proposed 
DM&E/IC&E  common  control 
transaction,  which  they  describe  as 
completely  "end-to-end"  in  natiu«, 
would  have  no  adverse  impact  on 
competition.  DM&E  and  IC&E, 
applicants  state,  serve  no  common 
industries  today  and  do  not  currently 
interchange  traffic  at  any  location,  and, 
therefore,  common  control  would  not 
result  in  any  reduction  in  existing  rail- 
to-rail  competition  at  any  point  or  in 
any  market.  No  shipper,  applicants 
maintain,  would  lose  competitive  rail 
service  or  access  to  any  existing  routing 
options  as  a  result  of  common  control. 
The  combined  DM&E/IC&E  system, 
applicants  assert,  would  face  intense 
competition  from  the  large  Class  I  rail 
systems  that  would  surround  it.  And 
common  control,  applicants  argue, 
would  have  no  adverse  impact  on  the 
continuation  of  essential  transportation 
services  by  DM&E,  by  IC&E,  or  by  any 
other  railroad,  and  diversions  of  traffic 
from  other  railroads,  applicants 
maintain,  would  be  minimal.^" 


Environmental  Implications 

Applicants  contend  that,  under  49 
CFR  1105.6(c)(2)(i),  the  DM&E/IC&E 
common  control  proposal  is 
categorically  excluded  from 
environmental  reporting  requirements 
because  (applicants  maintain)  common 
control  would  not  result  in  changes  in 
carrier  operations  that  would  exceed  the 
thresholds  established  in  49  CFR 
1105.7(e)(4)  or  (5).  Applicants  further 
contend:  that  common  control  would 
result  in  a  minor  increase  (no  more  than 
several  trains  per  week)  in  traffic  over 
IC&E's  rail  line  between  Owatonna,  MN, 
and  Mason  City,  LA;  that  this,  however, 
would  be  offset  by  a  roughly 
corresponding  decrease  in  train 
operations  over  DM&E's  Waseca,  MN- 
Hartland,  MN,  line  and  UP's  Hartland, 
MN-Mason  City,  LA,  line  (which 
includes  UP's  "Spine  Line"  route 
between  Albert  Lea,  MN,  and  Mason 
City,  lA);  and  that  anticipated  traffic 
increases  elsewhere  on  the  combined 
DM&E/IC&E  system  would  be  handled 
in  existing  scheduled  train 
movements." 

Historic  Preservation  Implications 

Applicants  contend  that,  under  49 
CFR  1105.8(b)(1)  and  (3),  the  DM&E/ 
IC&E  common  control  proposal  is 
exempt  from  historic  preservation 
reporting  requirements.  Applicants 
reason:  that  rail  operations  would 
continue  after  consummation  of 
common  control;  that  there  would  not 
be  a  substantial  change  in  the  level  of 
maintenance  of  railroad  property;  that 
further  Board  approval  would  be 
required  to  abandon  any  service;  and 
that  there  are  no  plans  to  dispose  of  or 
alter  properties  subject  to  Board 


"  See  Dakota,  Minnesota  fr  Eastern  Railroad 
Corporation  Construction  Into  The  Powder  River 
Basin.  STB  Finance  Docket  No.  33407  (STB  served 
Ian.  30,  2002)  [PRB  Construction),  pet.  for  judicial 
review  pending  sub  nom.  Mid  States  Coalition  for 
Progress  et  al.  v.  Surface  Transportation  Board  et 
al.  No.  02-1359  et  al.  (8th  Cir.  filed  Feb.  7.  2002). 

<°  Applicants  anticipate  that,  as  a  t«suh  of 
common  control,  approximately  9,850  carloads  of 
traffic  would  be  diverted  to  the  combined  DM&E/ 
IC&E  system  annually,  generating  annual  revenues 


of  approximately  S8.1  million.  Applicants  indicate 
that,  for  the  most  part,  these  diversions  would 
represent  extensions  of  haul  on  existing  DM&E 
traffic  resulting  from  shippers  favoring  the  single- 
system  service  oHerings  of  the  combined  DM&E/ 
IC&E. 

"  As  we  announced  in  our  ICfrE  Acquisition 
decision  served  )uly  22.  2002  (at  lfr-17),  we  do  not 
intend  to  consider  the  potential  environmental 
impacts  associated  with  the  prospect  of  routing  over 
former  I&M  lines  traffic  to  or  from  the  new  line  that 
we  have  approved  for  construction  in  PRB 
Construction  unless  and  until  DM&E  is  prepared  to 
build  that  line.  As  we  explained,  deferring  any  such 
examination  is  appropriate  given  the  current 
uncertainty  as  to  whether  that  line  will  be  built  and. 
if  built,  what  portion  of  the  traffic  to  and  from  the 
new  line  would  move  over  which  I&M  lines. 
Because  the  information  we  would  not  to  assess  the 
potential  environmental  impacts  is  not  yet 
available,  it  would  be  premature  .to  attempt  to 
conduct  such  an  assessment  now.  In  the  meantime, 
we  have  barred  IC&E  from  handling  over  former 
I&M  lines  any  trains  moving  to  or  from  the  new  line 
until  we  conduct  an  appropriate  environmental 
review  of  the  cumulative  impacts  of  the  approvals 
that  we  issued  in  those  two  cases  together  with  the 
approval  that  the  applicants  seek  in  this  case. 


jurisdiction  that  are  50  years  old  or 
older. 

Labor  Protection 

Applicants  acknowledge  that  the 
applicable  level  of  labor  protection  for 
the  proposed  DM&E/IC&E  common 
control  tr&nsaction  would  be  that  set 
forth  in  New  York  Dock  Ry. — Control —  . 
Brooklyn  Eastern  Dist.,  360 1.C.C.  60. 
84-90  (1979).  Applicants  add,  however, 
that  they  do  not  anticipate  that  any 
existing  DM&E  or  IC&E  employees 
would  be  adversely  affected  by  DM&E/ 
IC&E  common  control. 

Related  Filing:  Terminal  Trackage 
Rights  Application 

In  STB  Finance  Docket  No.  34178 
(Sub-No.  1),  PM&E  has  filed,  contingent 
upon  approval  of  the  DM&E/IC&E 
common  control  proposal,  a  "terminal 
trackage  rights"  application  for  an  order 
under  49  V.SJC.  11102  that  would 
permit  DM&E  to  operate,  without 
restriction,  over  approximately  3,700 
feet  of  UP  track  in  Owatonna,  MN 
(extending  between  approximately  MPs 
88.6  and  87.9),  in  order  to  establish  an 
unrestricted  connection  at  Owatonna 
between  DM&E  and  IC&E. 

DM&E  explains:  That,  when  it  was 
created  in  1986  as  a  spinoff  from  the 
Chicago  &  North  Western 
Transportation  Company  (C&NW),  it 
acquired  from  C&NW  approximately 
1,000  miles  of  rail  lines  and  related 
trackage  rights  in  South  Dakota, 
Minnesota,  and  Iowa,  extending  in  a 
generally  west-east  direction  between 
Rapid  City,  SD,  and  Winona,  MN;  that, 
for  the  most  part,  DM&E  acquired,  in 
1986,  ownership  of  the  Rapid  City- 
Winona  line;  that,  however,  DM&E  did 
not  acquire,  in  1986,  ownership  of  the 
2.4-mile  segment  of  that  line  that  lies  in 
Owatonna  between  approximately  MPs 
88.6  and  86.2,  which  included  (at 
approximately  MP  87.9)  a  physical  at- 
grade  connection  with  a  north-south  CP 
line;  that,  as  respects  this  2.4-mile 
segment.  DM&E  acquired,  in  1986, 
trackage  rights  that  were  both  exclusive 
(C&NW  did  not  retain  the  right  to 
operate  over  the  segment)  and  restricted 
(DM&E  was  allowed  to  use  the  trackage 
rights  for  overhead  traffic,  and  for  any 
DM&E/CP  interchange  traffic  that 
originated  or  terminated  either  on  the 
2.4-mile  segment  or  at  industries  in 
Owatonna  served  by  CP  and  open  to 
reciprocal  switching);  that  C&NW 
retained  ownership  of  the  2.4-mile 
segment  and  all  ancillary  trackage  in 
Owatonna;  and  that  the  2.4-mile 
segment  was  "carved  out"  of  the  DM&E/ 
C&NW  asset  acquisition  transaction  in 
order  to  preclude  an  unrestricted 
DM&E/CP  interchange  at  Owatonna. 
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DM&E  fuvtb^r  explaiaathat,  although 
C&NW's  ownership  interest  in  the  2.4- 
mile  segment  was  acquired  several  years 
ago  by  UP,  and  although  CP's  (later 
I&M's)  north-south  line  through 
Owatonna  was  recently  acquired  by 
IC&E,  a  restriction  created  in  1986  that 
precluded  the  movement,  under 
DM&E's  trackage  rights,  of  most  DM&E/ 
CP  interchange  traffic  continues  to  exist, 
and  now  bars  the  creation  of  a 
meaningful  DM&E/IC&E  interchange  at 
Owatonna.  This  restriction  continues  to 
exist,  DM&E  adds,  even  though  the  2.4- 
mile  segment  has  not  been  used  by 
C&NW  (or  UP)  since  1986,  and  even 
though  the  2.4-mile  segment  now  exists 
as  an  "island"  that  is  not  connected  to 
the  rest  of  the  UP  system. '^ 

DM&E  contends  that  terminal  trackage 
rights  over  an  approximately  0.7-mile 
portion  of  the  2.4-mile  segment  {i.e., 
over  the  portion  of  the  2.4-mile  segment 
that  lies  between  approximately  MPs 
88.6  and  87.9)  would  be  necessary  to 
establish  a  direct  connection  and 
unrestricted  interchange  between  DM&E 
and  IC&E,  which  (DM&E  notes)  do  not 
presently  connect  with  each  other  at  any 
location.  DM&E  further  contends  that, 
without  such  relief,  DM&E  and  IC&E 
would  be  unable  to  effectuate  the 
competitive  traffic  routings  that  would 
otherwise  be  made  possible  by  the 
DM&E/IC&E  combination.  A  DM&E/ 
IC&E  interchange  at  Owatonna,  DM&E 
argues,  would  be  essential  for  applicants 
to  achieve  many  of  the  competitive  and 
service  benefits  of  DM&E/IC&E  conunon 
control. 

DM&E  asserts  that  a  grant  of  the 
sought  terminal  trackage  rights  would 
also  be  necessary  to  allow  DM&E  to 
operate  via  trackage  rights  over  IC&E's 
line  between  Owatonna,  MN,  and 
Mason  City,  lA,  as  contemplated  by  the 
trackage  rights  exemption  notice  filed  in 
STB  Finance  Docket  No.  34178  (Sub-No. 
2).  DM&E  explains  that  the  ability  to 
operate  over  IC&E  to  Mason  City  would 
provide  DM&E  with  efficient  and 
unrestricted  interchanges:  with  CEDR  at 
Lyle,  MN:  with  lANR  at  Plymouth 
Junction,  lA,  and  Nora  Springs,  LA;  and 
with  IC&E  at  Mason  City,  LA. 

DM&E  acknowledges  that,  in  the 
recent  PRB  Construction  decision,  the 
Board  granted  DM&E  authority  to 
construct,  just  east  of  Owatonna,  a  1.7- 
mile  "loop"  connection  between 
DM&E's  west-east  line  (beginning  at  a 
point  past  the  end  of  the  2.4-mile 
segment)  and  what  was  then  I&M's  (and 
is  now  IC&E's)  north-south  line.  See 


PRB  Construction,  slip  op.  at  19,  41  (the  ' 
1.7-mile  loop  is  "Alternative  0-4," 
which  DM&E  was  authorized  to 
construct  if  it  could  not  reach  an 
agreement  with  UP  for  a  DM&E/I&M 
interchange  at  MP  87.9,  referred  to  as 
"Alternative  0-5").  DM&E  argues, 
however,  that,  as  the  Board  itself  has 
concluded,  see  PRB  Construction,  slip 
op.  at  19,  a  MP  87.9  interchange  would 
be  "environmentally  preferable"  to 
construction  of  the  1.7-mile  loop.  And, 
DM&E  asserts,  given  that  the  only 
obstacle  to  a  MP  87.9  interchange  is  a 
1986  restriction,  construction  of  the  1.7- 
mile  loop  would  be  coinpletely 
unnecessary  and  wasteful. 

DM&E  therefore  asks  that  we  allow 
the  establishment  of  an  unrestricted 
DM&E/IC&E  connection  at  Owatonna  by 
granting  its  application  for  terminal 
trackage  rights  between  approximately 
MPs  88.6  and  87.9.  DM&E  further 
contends  that,  although  49  U.S.C. 
11102(a)  provides  that  compensation  for 
use  of  terminal  trackage  rights  "shall  be 
paid  or  adequately  secured"  before  a 
carrier  may  begin  to  use  such  rights,  we 
should  not  require  that  the 
compensation  be  established  before 
DM&E  could  begin  use  of  the  proposed 
STB  Finance  Docket  No.  34178  (Sub-N&. 
1)  terminal  trackage  rights.  Such  a 
requirement,  DM&E  explains,  would 
delay  the  public  benefits  of  the 
proposed  DM&E/IC&E  common  control. 

Related  Filing:  Trackage  ILights 
Exemption  Notice 

In  STB  Finance  Docket  No.  34178 
(Sub-No.  2),  DM&E  has  filed,  contingent 
upon  approval  of  both  the  DM&E/IC&E 
conmion  control  transaction  and  the 
Sub-No.  1  terminal  trackage  rights 
application,^^  a  notice  of  exemption 
pursuant  to  49  CFR  1180.2(d)(7)  to 
obtain  overhead  trackage  rights:  (1)  on 
the  IC&E  line  between  Owatonna,  MN 
(at  approximately  MP  101.9),  and  Mason 
City,  LA  (at  approximately  MP  0.0),  a 
distance  of  approximately  72.4  miles;^'* 
and  (2)  on  the  LANR  line  between 
Plymouth  Junction,  lA  (at 
approximately  MP  219.5),  and  Nora 
Springs,  LA  (at  approximately  MP 
210.7),  a  distance  of  approximately  8.8 


"The  UP  (formerly  C&NW)  north-south  "Spine 
Line"  between  the  Twin  Cities  and  Kansas  City 
passes  under  the  2.4-niile  segment  (at 
approximately  MP  88.5)  but  does  not  connect  with 
that  segment 


>^DM&E  indicates  that,  although  the  notice  of 
exemption  (Bled  August  29.  2002)  respecting  the 
exempt  trackage  rights  transactions  in  STB  Finance 
Docket  No.  34178  (Sub-No.  2)  would  become 
effective  prior  to  the  eRective  date  of  a  Board 
decision  on  the  primary  application  and  Sub-No.  1 
terminal  trackage  rights  application,  consummation 
of  the  Sub-No.  2  trackage  rights  transactions  is 
contingent  on  approval  of  both  the  primary 
application  and  the  Sub-No.  1  terminal  trackage 
rights  application.  ' 

<-*  At  Ramsey.  MN  (an  intermediate  point  between 
Owatonna  and  Mason  Gty),  there  is  a  milepost 
equation  at  which  MP  72.5=MP  43.0. 


miles.  The  Sub-No.  2  trackage  rights^ 
which  are  being  sought  with  the 
approval  of  IC&E  and  LANR,  would 
allow  DM&E  to  interchange  traffic:  with 
IC&E  at  Austin,  MN,  and  Mason  City, 
LA;  with  UP  at  Mason  City,  LA;  with 
CEDR  at  Lyle,  MN;  and  with  lANR  at 
Plymouth  Junction  and  Nora  Springs, 
lA.  DM&E  indicates  that  the  Sub-No.  2 
trackage  rights  would  facilitate  the 
effective  movement  of  trains  and 
interchange  of  traffic  between  DM&E 
and  IC&E,  would  expand  routing  and 
service  options  with  other  rail  carriers, 
and  would  reduce  trackage  rights  fees 
pjiid  to  UP  in  connection  with  DM&E's 
existing  route  to  Mason  City.  DM&E 
acknowledges  that  the  applicable  level 
of  labor  protection  for  the  Sub-No.  2 
trackage  rights  would  be  that  set  forth  in 
Norfolk  and  Western  Ry.  Co. — Tmckage 
Rights— BN,  354  I.C.C.  605,  610-15 
(1978),  as  modified  in  Mendocino  Coast 
Ry.,  Inc.— Lease  and  Operate,  360  I.C.C. 
653,  664  (1980). 

Primary  Application  and  Related 
Filings  Accepted 

We  agree  with  applicants  that  the 
DM&E/IC&E  common  control 
transaction  proposed  in  the  primary 
application  is  a  "minor  transaction" 
under  49  CFR  1180.2(c),  and  we  are 
accepting  the  primary  application  for 
consideration  because  it  is  in  substantial 
compliance  with  the  applicable 
regulations  governing  minor 
transactions.  See  49  U.S.C.  11321-26;  49 
CFR  part  1180.  We  are  also  accepting  for 
consideration  the  two  related  filings, 
which  are  also  in  compliance  with  the 
applicable  regulations.^^ 

Public  Inspection 

The  application  and  the  related  filings 
are  available  for  inspection  in  the 
Docket  File  Reading  Room  (Room  755) 
at  the  offices  of  the  Surface 
Transportation  Board,  1925  K  Street, 
NW.,  in  Washington,  DC.  In  addition, 
they  may  be  obtained  from  applicants' 
representatives  (Mr.  Sippel,  for  DM&E 
and  Holdings;  Mr.  Knudson,  for  IC&E)  at 
the  addresses  indicated  above. 

Procedural  Schedule 

Applicants  have  indicated  that  they 
desire  to  consummate  the  DM&E/IC&E 
common  control  transaction  as  soon 
after  January  1,  2003,  as  possible.  They 
have  therefore  proposed  a  procedural 
schedule  that  provides  for  issuance  of  a 
decision  by  the  Board  by  January  3, 
2003,  and  if  the  application  is  granted. 


'^  We  reserve  the  right  to  require  the  Rl'ng  of 
supplemental  information  from  applicants  or  any 
other  party  or  individual,  if  necessary  to  complete 
the  record  in  this  matter. 
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with  an  effective  date  of  January  IS, 
2003. 

We  will  adopt  a  151-day  procedural 
schedule  that  provides  some  additional 
time  to  that  proposed  by  applicants  for 
comments  by  interested  parties,  but  still 
provides  for  less  total  time  than  the  180- 
day  procedural  schedule  (30  days  -i- 105 
days  +  45  days)  provided  by  the 
deadlines  set  forth  at  49  U.S.C.  11325(a), 
(d)(2).  Under  the  schedule  we  are 
adopting:  all  comments,  protests, 
requests  for  conditions,  and  any  other 
evidence  and  argument  in  opposition  to 
the  primary  application  and/or  either  or 
both  of  the  related  filings,  including 
comments  of  DOJ  and  DOT,  will  be  due 
on  November  14,  2002;  '^  responses  to 
comments,  protests,  requests  for 
conditions,  and  other  opposition, 
responses  to  comments  of  IXDJ  and  DOT, 
and  rebuttal  in  support  of  the  primary 
application  and/or  either  or  both  of  the 
related  filings  will  be  due  on  December 
13,  2002;  and  our  decision  will  be 
issued  by  January  27,  2003  (the  45th  day 
after  the  close  of  the  record).  If  we 
determine  that  an  Environmental 
Assessment  or  Environmental  Impact 
Statement  is  required,  we  will  adjust  the 
procedural  schedule  as  necessary.  Also, 
if  oral  argument  is  held,  our  decision 
will  be  issued  within  45  days  after  the 
oral  argument.!' 

Notice  of  Intent  To  Participate 

Any  person  who  wishes  to  participate 
in  this  proceeding  as  a  party  of  record 
(POR)  must  file  with  the  Board,  no  later 
than  October  15,  2002,  an  original  and 
25  copies  of  a  notice  of  intent  to 
participate,  accompanied  by  a  certificate 
of  service  indicating  that  the  notice  has 
been  properly  served  on  the  Secretary  of 
the  United  States  Department  of 
Transportation,  the  Attorney  General  of 
the  United  States,  and  applicants' 
representatives.  In  addition,  as 
previously  noted,  parties  must  submit 


"DOT.  in  its  DOT-1  pleading  filed  September 
18,  2002.  has  asked  that  we  modify  the  procedural 
schedule  to  accommodate  its  past  practice  of  filing 
conunents  not  only  in  response  to  the  application 
itself  but  also  in  response  to  the  comments  filed  by 
other  parties.  As  in  past  proceedings,  we  will  allow 
DOT  to  file  its  comments  in  response  to  other 
parties'  comments  on  the  reply  due  date  (here, 
December  13.  2002)  should  DOT  decide  to  file  such 
a  response,  with  the  understanding  that  applicants, 
if  they  feel  the  need,  will  be  allowed  to  late-file  (as 
quickly  as  possible)  a  reply  to  DOT's  responsive 
comments.  In  this  manner,  we  will  not  extend  the 
procedural  schedule  unnecessarily. 

"  If  we  ultimately  decide  to  approve  the  DM&E/ 
IC&E  common  control  transaction,  we  will  give 
consideration  at  that  point  to  applicants'  request 
that  we  shorten  the  usual  30-day  period  between 
the  service  date  of  an  approval  decision  and  the 
effective  date  of  that  decision.  See  DME-3  at  3 
(applicants  ask  that  any  such  approval  become 
eff^ive  on  the  12th  day  after  the  service  date  of 
our  decision). 


one  electronic  copy  of  each  document 
filed  with  the  Board.  Further  details 
respecting  such  electronic  submissions 
are  provided  below. 

We  will  serve,  as  soon  as  practicable, 
a  notice  containing  the  official  service 
list  (the  service  list  notice).  Each  party 
of  record  will  be  required  to  serve  upon 
all  other  parties  of  record,  within  10 
days  of  the  service  date  of  the  service 
list  notice,  copies  of  all  filings 
previously  submitted  by  that  party  (to 
the  extent  such  filings  have  not 
previously  been  served  upon  such  other 
parties).  Each  party  of  record  also  will 
be  required  to  file  with  the  Board, 
within  10  days  of  the  service  date  of  the 
service  list  notice,  an  original  plus  10 
copies  of  a  certificate  of  service,  along 
with  an  electronic  copy,  indicating  that 
the  service  required  by  the  preceding 
sentence  has  been  accomplished.  Every 
filing  made  by  a  party  of  record  after  the 
service  date  of  the  service  list  notice 
must  have  its  own  certificate  of  service 
indicating  that  all  PORs  on  the  service 
list  have  been  served  with  a  copy  of  the 
filing.  Members  of  the  United  States 
Congress  (MOCs)  and  Ck)vemors  (GOVs) 
are  not  parties  of  record  (PORs),  and 
therefore,  need  not  be  served  with 
copies  of  filings,  unless  any  such 
Member  or  Governor  has  requested  to 
be,  and  is  designated  as,  a  POR. 

We  will  serve  copies  of  our  decisions, 
orders,  and  notices  only  on  those 
persons  who  are  designated  on  the 
official  service  list  as  either  POR,  MOC, 
or  GOV.  All  other  interested  persons  are 
encouraged  to  make  advance 
arrangements  with  the  Board's  copy 
contractor,  Da2  Da  Legal  Copy  Service, 
to  receive  copies  of  Board  decisions, 
orders,  and  notices  served  in  this 
proceeding.  Da  2  Da  Legal  Copy  Service 
will  handle  the  collection  of  charges 
and  the  mailing  and/or  faxing  of 
decisions,  orders,  and  notices  to  persons 
who  request  this  service.  The  telephone 
number  for  Da  2  Da  Legal  Copy  Service 
is  (202)  293-7776.18 


'■  An  interested  person  does  not  need  to  be  on  the 
service  list  to  obtain  a  copy  of  the  primary 
application  or  any  other  filing  made  in  this 
proceeding.  Our  Railroad  Consolidation  Procedures 
provide:  "Any  document  filed  with  the  Board 
(including  applications,  pleadings,  etc.)  shall  be 
promptly  furnished  to  interested  persons  on 
request,  unless  subject  to  a  protective  order."  See 
49  CFR  1180.4(a)(3).  The  primary  application  and 
other  filings  in  this  proceeding  will  also  be 
available  on  the  Board's  website  at 
"wTviv.s6J.dot.gov"  under  "Filings."  Furthermore, 
Da  2  Da  Legal  Copy  Service  will  provide,  for  a 
charge,  copies  of  the  primary  application  or  any   . 
other  filing  made  in  this  proceeding,  except  to  the 
extent  any  such  filing  is  subject  to  the  protective 
order  previously  entered  in  this  proceeding. 


Conunents,  Proteits,  Requests  for 
Conditions,  and  Other  Opposition 
Evidence  and  Argummt,  Including 
Filings  by  DOJ  and  DOT 

All  comments,  protests,  requests  for 
conditions,  and  any  other  evidence  and 
argument  in  opposition  to  the  primary 
application  and/or  either  or  both  of  the 
related  filings,  including  filings  by  DOJ 
and  DOT,  must  be  filed  by  November 
14, 2002. 

Parties  (including  DOJ  and  LXDT) 
filing  such  conunents,  etc.,  must  submit 
an  original  and  25  copies  thereof.  Each 
such  submission:  must  be  filed  with  the 
Surface  Transportation  Board,  1925  K 
Street,  NW.,  Washington,  DC  20423- 
0001;  must  refer  to  STB  Finance  Docket 
No.  34178;  and  must  be  clearly  labeled 
with  an  identification  acronym  for  that 
party  and  number  for  the  submission  by 
that  party  [e.g.,  the  primary  application 
was  labeled  "DME-2").  see  49  CFR 
1180.4(a)(2).  In  addition,  as  previously 
noted,  parties  must  submit  one 
electronic  copy  of  each  document  filed 
with  the  Board.  Further  details 
respecting  such  electronic  submissions 
are  provided  below. 

Comments,  etc.,  must  be  conairrentiy 
served  by  first  class  mail  on  the  U.S. 
Attorney  General  and  the  U.S.  Secretary 
of  Transportation,  applicants' 
representatives,  and  all  other  parties  of 
record,  and  should  include:  the  docket 
number  and  tide  of  the  proceeding  and 
the  name,  address,  and  telephone 
number  of  the  commenting  party  and  its 
representative  upon  whom  service  shall 
be  made. 

Because  we  have  determined  that  the 
DM&E/IC&E  conmion  control 
transaction  proposed  in  the  primary 
application  is  a  minor  transaction,  no 
responsive  applications  will  be 
permitted.  See  49  CFR  1180.4(d)(1). 

Protesting  parties  are  advised  that,  if 
they  seek  either  the  denial  of  the 
primary  application  or  the  imposition  of 
conditions  upon  any  approval  thereof, 
on  the  theory  that  approval  without 
imposition  of  conditions  will  harm 
either  their  ability  to  provide  essential 
services  and/or  competition,  they  must 
present  substantial  evidence  in  support 
of  their  positions.  See  Lamoille  Valley 
R.R.  Co.  V.  ICC,  711  F.2d  295  (D.C.  Cir. 
1983). 

Responses  to  Comments,  Protests, 
Requests  for  Conditions,  and  Other 
OppMition,  Including  DOJ  and  DOT; 
Rebuttal  in  Support  of  Primary 
Application 

Responses  to  comments,  protests, 
requests  for  conditions,  and  other 
opposition  submissions,  responses  to 
comments  of  DOJ  and  DOT,  and  rebuttal 
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in  support  of  the  primary  application 
and/or  either  or  both  of  the  related 
filings  must  be  filed  by  December  13, 
2002. 


Discovery 

Discovery  may 


)egin  immediately.  We 


encourage  the  parties  to  resolve  all 
discovery  matters  expeditiously  and 
amicably. 

Electronic  Submissions:  In  General 

As  already  mentioned,  in  addition  to 
submitting  an  original  and  25  paper 
copies  of  each  document  filed  with  the 
Board,  parties  must  submit,  on  3.5-inch 
IBM-cOmpatible  floppy  diskettes  (disks) 
or  on  compact  discs  (CDs),  copies  of  all 
textual  materials,  electronic 
workpapers,  data  bases,  and 
spreadsheets  used  to  develop 
quantitative  evidence. '^  Textual 
materials  must  be  in,  or  compatible 
with,  WordPerfect  9.0.  Electronic 
spreadsheets  must  be  in,  or  compatible 
with,  Lotus  1-2-3  Release  9  or 
Microsoft  Excel  2002.  Each  disk  or  CD 
should  be  clearly  labeled  with  the 
identification  acronym  and  number  of 
the  corresponding  paper  document,  see 
49  CFR  1180.4(a)(2),  and  a  copy  of  such 
disk  or  CD  should  be  provided  to  any 
other  party  upon  request.  Also,  each 
disk  or  CD  should  be  clearly  labeled  as 
containing  confidential  or  redacted 
materials.  The  data  contained  on  the 
disks  and  CDs  submitted  to  the  Board 
will  be  subject  to  the  protective  order 
granted  in  Decision  No.  1 ,  served 
August  14,  2002,  and  will  be  for  the 
exclusive  use  of  Board  employees 
reviewing  substantive  and/or  procedural 
matters  in  this  proceeding.  The 
flexibility  provided  by  such  computer 
data  will  facilitate  timely  review  by  the 
Board  and  its  staff. ^o 

Electronic  Submissions:  Workpapers, 
Data  Bases,  and  Spreadsheets 

In  the  past,  we  have  encoimtered 
problems  with  the  "links"  in 
spreadsheets  functioning  properly  when 
the  spreadsheets  are  installed  on 
desktop  computers  or  network  servers. 
To  avoid  such  problems,  parties 
submitting  electronic  workpapers,  data 
bases,  and/or  spreadsheets  should  use 
naming  and  liiiking  conventions  that 
will  permit  the  spreadsheets  to  operate 
on  the  Board Vcomputers.^'  Electronic 


"Parties  unable  to  comply  with  the  electronic 
submission  requirements  can  seek  a  waiver  from 
the  Board. 

-°The  electronic  submission  requirements  set 
forth  in  this  decision  supersede,  for  the  purposes 
of  this  proceeding,  the  otherwise  applicable 
electronic  submission  requirements  set  forth  in  our 
regulations. 

"We  will  not  specify  a  particular  naming  and 
linking  convention.  It  is  incumbent  upon  the 


data  bases  should  be  compatible  with 
the  Microsoft  Open  Database 
Connectivity  (ODBC)  standard.22  The 
Board  currently  uses  Microsoft  Access 
2000,  and  data  bases  submitted  should 
be  either  in  this  format  or  another 
ODBC-compatible  format.  Otherwise, 
submitters  should  explain  why  it  is  not 
possible  to  submit  the  data  base  in  this 
format  and  seek  a  determination  as  to 
whether  it  is  feasible  for  us  to  accept  the 
data  base  in  another  format. 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

It  is  ordered: 

1.  The  primary  application  in  STB 
Finance  Docket  No.  34178  and  the 
related  filings  in  STB  Finance  Docket 
No.  34178  (Sub-Nos.  1  and  2)  are 
accepted  for  consideration. 

2.  The  parties  to  this  proceeding  must 
comply  with  the  Procedural  Schedule 
adopted  by  the  Board  in  this  proceeding 
as  shown  in  Appendix  A. 

3.  The  parties  to  this  proceeding  must 
comply  with  the  procedural 
requirements  described  in  this  decision. 

4.  This  decision  is  effective  on 
September  27,  2002. 

Decided:  September  19.  2002. 

By  the  Board,  Chairman  Morgan  and  Vice 
Chairman  Burkes. 
Vernon  A.  Williams,  , 

Secretary. 

Appendix  A:  Procedural  Schedule 

August  29,  2002:  Primary  appHcation,  related 
filings,  and  petition  for  estabUshment  of 
procedural  schedule  filed. 

September  27,  2002:  Board  notice  of 
acceptance  of  primary  application  and 
related  filings  published  in  the  Federal 
Register. 

October  15,  2002:  Notices  of  intent  to 
participate  due. 

November  14,  2002:  All  comments,  protests, 
requests  for  conditions,  and  any  other 
evidence  and  argument  in  opposition  to 
the  primary  application  and/or  either  or 
both  of  the  related  Tilings,  including  filings 
of  the  U.S.  Department  of  Justice  (DOJ)  and 
the  U.S.  Department  of  Transportation 
(DOT),  due. 

December  13,  2002:  Responses  to  comments, 
protests,  requests  for  conditions,  and  other 


submitter  to  use  generic  naming  and  linking 
conventions  that  will  permit  the  spreadsheets  to 
operate  on  desktop  computers  or  ht)m  a  network 
server.  Questions  concerning  naming  and  linking 
matters  and/or  compatibility  with  our  computers 
can  be  addressed  to  William  H.  Washburn,  Office 
of  Economics,  Environmental  Analysis,  and 
Administration,  at  (202)  565-1550. 

^^  ODBC  is  a  Windows  technology  that  allows  a 
data  base  software  package,  such  as  Microsoft 
Access,  to  import  data  from  a  data  base  created 
using  a  different  software  package.  All  data  bases 
must  be  supported  with  adequate  documentation  on 
data  attributes,  SQL  queries,  programmed  reports, 
etc. 


opposition  due.  Responses  to  comments  of 
EJOJ  and  DOT  due.  Rebuttal  in  support  of 
primary  application  and/or  either  or  both 
of  the  related  filings  due. 
January  27,  2003:  Date  of  service  of  final 
decision  {if  no  environmental  review  is 
required  and  no  oral  argument  is  held). 

(FR  Doc.  02-24602  Filed  9-26-02;  8:45  am] 
BILIJNG  COOC  4915-Oa-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Finance  Docket  No.  34237] 

Norfolk  Southern  Railway  Company- 
Corporate  Family  Transaction 
Exemptior>— Memphis  and  Charleston 
Railway  Company 

Norfolk  Southern  Railway  Company 
(NSR)  1  and  its  subsidiary,  Memphis  and 
Charleston  Railway  Company  (MCR),^ 
have  filed  a  verified  notice  of 
exemption.  As  part  of  a  proposed 
corporate  restructiuing,  MCR  will  be 
merged  into  NSR,  with  NSR  as  the 
surviving  entity.  Under  the  agreement 
and  plan  of  merger,  NSR  will  own  all  of 
the  assets  of  MCR  and  will  be 
responsible  for  all  debts  and  obligations 
of  MCR. 

The  transaction  is  scheduled  to  be 
consummated  on  or  after  October  1, 
2002.  The  earliest  the  transaction  could 
have  been  consummated  was  September 
5,  2002,  the  effective  date  of  the 
exemption  (7  days  after  the  exemption 
was  filed). 

The  purpose  of  the  transaction  is  to 
eliminate  MCR  as  a  separate  corporate 
entity,  simplify  the  corporate  structure 
of  NSR  and  the  NSR  system,  and 
eliminate  costs  associated  with  separate 
accoimting,  tax,  bookkeeping  and 
reporting  functions.  The  proposed 
transaction  will  further  the  goal  of 
corporate  simplification. 

This  is  a  transaction  within  a 
corporate  family  of  the  type  specifically 
exempted  from  prior  review  and 
approval  under  49  CFR  1180.2(d)(3). 
The  parties  stated  that  the  transaction 
will  not  result  in  adverse  changes  in 
service  levels,  significant  operational 
changes,  or  a  change  in  the  competitive 
balance  with  carriers  outside  the 
corporate  family. 


'  NSR  is  a  Class  I  carrier,  and  its  railroad 
subsidiaries  own  or  operate  approximately  21,500 
miles  of  railroad  located  in  22  states,  the  District  of 
Columbia,  and  the  Province  of  Ontario.  NSR  is 
controlled  through  stock  ownership  by  Norfolk 
Southern  Corporation,  a  noncarrier  holding 
company. 

^  MCR  owns  approximalely  34  miles  of  railroad 
located  in  the  State  of  Mississippi,  that  have  tieen 
leased  to  NSR  or  its  predecessors  since  1898. 
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Under  49  U.S.C.  10502(g),  the  Board 
may  not  use  its  exemption  authority  to 
relieve  a  rail  carrier  of  its  statutory 
obligation  to  protect  the  interests  of  its 
employees.  Although  applicants  do  not 
expect  any  employees  to  be  adversely 
affected  by  this  merger  and  control 
transaction,  they  have  agreed  to  apply 
employee  protective  conditions 
pursuant  to  49  U.S.C.  11326(a). 
Therefore,  any  employees  adversely 
affected  by  the  merger  and  control 
transaction  will  be  protected  by  the 
conditions  set  forth  in  New  York  Dock 
Ry. — Control— Brooklyn  Eastern  Dist., 
360  I.C.C.  60  (1979). 

If  the  verified  notice  contains  felse  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34237  must  be  filed  with  the 
Surface  Transportation  Board,  1925  K 
Street,  NW,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  David  A. 
Shelton,  Norfolk  Southern  Corporation, 
Three  Commercial  Place,  Norfolk,  VA 
23510-9241. 

Board  decisions  and  notices  are 
available  on  otu  Web  site  at 
"WWW.STB.DOT.GOVr 

Decided:  September  20,  2002. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vemon  A.  Williams, 
Secretary. 
|FR  Doc.  02-24432  Filed  9-26-^2:  8:45  ami 

NLUNG  CODE  491 5-00-P 


DEPARTMENT  OF  THE  TREASURY 

Sut}mission  for  0MB  Review; 
Comment  Request 


September  18,  2002. 

The  Department  of  Treasury  has     " 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasiuy  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 


DATES:  Written  comments  should  be 
received  on  or  before  October  28,  2002, 
to  be  assured  of  consideration. 

Customs  Service  (CUS) 

OMB  Number:  1515-0061. 
Form  Number:  Customs  Form  1304. 
Type  of  Review:  Extension. 
Title:  Crew  Effects  Declaration. 
Description:  Customs  Form  1304  is 
completed  by  the  master  of  the  arriving 
carrier  to  record  and  list  the  crew's 
effects  that  are  accompanying  them  on 
the  trip,  which  are  defined  as 
merchandise  under  U.S.  statutes.  It  is 
also  used  by  the  master  of  the  vessel  to 
attest  to  the  truthfulness  of  the 
merchandise  being  carried  aboard  the 
vessel. 

Respondents:  Individuals  or 
households.  Business  or  other  for-profit. 

Estimated  Number  of  Respondents: 
9,000. 

Estimated  Burden  Hours  Per 
Respondent:  5  minutes. 
Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting  Burden: 
17,168  hours. 
OA£B  Number:  1515-0065. 
Form  Number:  Customs  Form  7501 
and  7501A. 
Type  of  Review:  Extension. 
Title:  Entry  Summary  and 
Continuation  Sheet. 

Description:  Customs  Form  7501  is 
used  by  Customs  as  a  record  of  the 
import  transaction,  to  collect  proper 
duty,  taxes,  certifications  and 
enforcement  endorsements,  and  to 
provide  copies  to  Census  for  statistical 
piuposes. 

Respondents:  Business  or  other  for- 
profit,  Individuals  or  households,  Not- 
for-profit  institutions. 

Estimated  Number  of  Respondents: 
38,500. 

Estimated  Burden  Hours  Per 
Respondent :  20  minutes. 
Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting  Burden: 
6,627,678  hours. 
0M6  Number:  1515-0069. 
Form  Number:  Customs  Forms  3461 
and  3461  Alternate. 

Type  o/flewew:  Extension. 
Title:  Immediate  Delivery 
Application. 

z5escriptio/i.- Customs  Form  3461  and 
3461  Alternate  are  used  by  importers  to 
provide  Customs  with  the  necessary 
information  in  order  to  examine  and 
release  imported  cargo. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
13,324. 

Estimated  Burden  Hours  Per 
Respondent: 


Customs  Form  3461 — 15  minutes. 
3461  Alternate — 3  minutes. 
Frequency  o/flesponse;  On  occasion. 
Estimated  Total  Reporting  Burden: 
2,775,043  hours. 
OMB  Number:  1515-0124. 
Form  Number:  None. 
Type  of  Review:  Extension. 
Title:  Disclosure  of  Information  on 
Vessel  Manifest. 

Description  .-This  information  is  used 
to  grant  a  domestic  importer's 
consignees,  and  exporter's  request  for 
confidentiality  of  its  identity  from 
public  disclosure. 

Respondents:  Individuals  or 
households.  Business  or  other  for-profit. 

Estimated  Number  of  Respondents: 
578. 

Estimated  Burden  Hours  Per 
Respondent:  30  minutes. 
Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting  Burden: 
289  hours. 
OMB  Number:  1515-0151. 
Form  Number:  None. 
Type  of  Review:  Extension. 
Title:  Foreign  Trade  Zones  Annual 
Reconciliation  and  Record  Keeping 
Requirement. 

Description:  Each  Foreign  Trade  Zone 
Operator  will  be  responsible  for 
maintaining  its  inventory  control  in 
compliance  with  statute  and 
regulations.  The  operator  will  furnish 
Customs  an  annual  certification  of  their 
compliance. 

Respondents:  Business  or  other  for- 
profit.  Not-for-profit  institutions. 

Estimated  Number  of  Recordkeepers: 
260. 

Estimated  Burden  Hours  Per 
Recordkeeper:  45  minutes. 
Frequency  of  Response:  On  occasion. 
Estimated  Total  Recordkeeping 
Burden:  195  hours. 
OMB  Number:  1515-0178. 
Form  Number:  None. 
Type  of  Review:  Extension. 
Title:  Automotive  Products  Act  of 
1965. 

Description:  Under  the  Automotive 
Products  Trade  Act  (APTA),  Canadian 
articles  may  enter  the  United  States  so 
long  as  they  are  intended  for  use  as 
original  motor  vehicle  equipment  in  the 
United  States.  If  diverted  to  other 
purposes,  they  are  subject  to  duties. 
This  information  collection  is  issued  to 
track  these  diverted  articles  and  to 
collect  the  proper  duties  on  them. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households. 

Estimated  Number  of  Respondents: 
75. 

Estimated  Burden  Hours  Per 
Respondent:  15  minutes. 
Frequency  of  Response:  On  occasion. 
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Estimated  Total  Reporting  Burden: 
425  hours. 

OMB  Number;  1515-0212. 

Fonn  Number:  None. 

Type  of  Review:  Extension. 

Title:  Prior  Disclosure. 

Description:  This  collection  of 
information  is  required  to  implement  a 
provision  of  the  Customs  Modernization 
portion  of  the  North  American  Free 
Trade  Implementation  Act  concerning 
prior  disclosure  by  a  person  of  a 
violation  of  law  committed  by  that 
person  involving  the  entry  or 
introduction  or  attempted  entry  or 
introduction  of  merchandise  into  the 
United  States  by  fraud,  gross  negligence 
or  negligence,  pursuant  to  19  U.S.C. 
1592(c)(4),  as  amended. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households.  Not- 
for-profit  institutions. 

Estimated  Number  of  Respondents: 
3,500. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
3.500  hours. 

Clearance  Officer:  Tracey  Denning, 
U.S.  Customs  Service,  Information 
Services  Branch,  Ronald  Reagan 
Building,  1300  Pennsylvania  Avenue, 
NW.,  Room  3.2.C,  Washington.  DC 
20229.  (202)  927-1429. 

OMB  Reviewer:  Joseph  F.  Lackey,  Jr., 
Office  of  Management  and  Budget, 
Room  10235,  New  Executive  Office 
Building,  Washington,  DC  20503.  (202) 
395-7316. 

Mary  A.  Able, 

Departmental  Reports.  Management  Officer. 
(FR  Doc.  02-24559  Filed  9-26-02;  8:45  am] 
aiUJNG  CO0€  4820-02-P 


DEPARTMErn*  OF  THE  TREASURY 

Submission  for  OIMB  Review; 
Comment  Request 

September  19,  2002.    , 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110,  1425  New  York 
Avenue,  NW.,  Washington.  DC  20220. 


DATES:  Written  comments  should  be 
received  on  or  before  October  28,  2002. 
to  be  assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-1091. 

Form  Number:  IRS  Form  8810. 

Type  of  Review:  Extension. 

Title:  Corporate  Passive  Activity  Loss 
and  Credit  Limitations. 

Description:  Under  section  469,  losses 
and  credits  from  passive  activities,  to 
the  extent  they  exceed  passive  income 
(or.  in  the  case  of  credits,  the  tax 
attributable  to  net  passive  income),  are 
not  allowed.  Form  8810  is  used  by 
personal  service  corporations  and 
closely  held  corporations  to  figure  the 
passive  activity  loss  and  credits  allowed 
and  the  amount  of  loss  and  credit  to  be 
reported  on  their  tax  return. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  100,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping — 26  hr.,  18  min. 
Learning  about  the  law  or  the  form — 5 

hr.,  15  min. 
Preparing  and  sending  the  form  to  the 

IRS — 5  hr.,  55  min. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  3.749.000  hours. 

OMB  Number:  1545-1675. 

Regulation  Project  Number:  REG- 
122450-98  Final;  REG-100276-97  and 
REG-1 22450-98  NPRM. 

Type  of  Review:  Extension. 

Title:  Real  Estate  Mortgage  Investment 
Conduits;  Financial  Asset  Securitization 
Investment  Trusts;  and  Real  Estate 
Mortgage  Investment  Conduits. 

Description:  REG-122450-98  Sections 
1.860E-l(c)(4)-(10)  of  the  Treasury 
Regulations  provide  circimistances 
under  which  a  transferor  of  a 
noneconomic  residual  interest  in  a  Real 
Estate  Investment  Conduit  (REMIC) 
meeting  the  investigation,  and  two 
representation  requirements  may  avail 
itself  of  the  safe  harbor  by  satisfying 
either  the  formula  test  or  asset  test. 

REG-100276-97;  REG-122450-98 
This  regulation  provides  start-up  and 
transitional  rules  applicable  to  financial 
asset  securitization  investment  trust. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
620. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour. 

Frequency  of  Response:  Annually, 
Other  (one-time  reporting  requirement). 

Estimated  Total  Reporting  Burden: 
1,220  hours. 


Clearance  Officer:  Glenn  Kirkland, 
Internal  Revenue  Service.  Room  6411- 
03. 1111  Constitution  Avenue.  NW., 
Washington.  DC  20224.  (202)  622-3428. 

OMB  Reviewer:  Joseph  F.  Lackey,  Jr., 
Office  of  Management  and  Budget, 
Room  10235,  New  Executive  Office 
Building.  Washington.  DC  20503.  (202) 
395-7316. 

Mary  A.  Able, 

Departmental  Reports,  Management  Officer. 
(FR  Doc.  02-24560  Filed  9-26-02;  8:45  am] 

BILUNG  CODE  483(M)1-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

September  20.  2002. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  imder  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Depeutment  of  the 
Treasury.  Room  2110. 1425  New  York 
Avenue.  NW..  Washington.  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  October  28.  2002 
to  be  assured  of  consideration. 

Bureau  of  Alcohol,  Tobacco  and 
Firearms  (BATF) 

OMB  Number:  1512-0034. 

Form  Number:  ATF  F  5000.9. 

Type  of  Review:  Extension. 

Title:  Persoimel  Questioimaire 
Alcohol  and  Tobacco  Products. 

Description:  The  information  listed  on 
ATF  F  5000.9.  Personnel  Questionnaire, 
enables  ATF  to  determine  whether  or 
not  an  applicant  for  an  alcohol  or 
tobacco  permit  meets  the  minimum 
qualifications.  The  form  identifies  the 
individual,  residence,  business 
background,  financial  sources  for  the 
business  and  criminal  record.  If  the 
applicant  is  found  not  to  be  qualified, 
the  permit  may  be  denied. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
5,000. 

Estimated  Burden  Hours  Per 
Respondent:  2  hours. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
10,000  hours. 

OMB  Number:  1512-0171, 
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Form  Number:  ATF  F  5220.3. 

Type  o/fleviejv;  Extension. 

Title:  Inventory — Export  Warehouse 
Proprietor. 

Description:  ATF  F  5220.3  is  used  by 
export  warehouse  proprietors  to  record 
inventories  that  are  required  by  law  and 
regulations. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
10. 

Estimated  Burden  Hours  Per 
Respondent:  5  hours. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden:  50 
hours. 

OMB  Number:  1512-0185. 

Form  Number:  ATF  F  5400.5. 

Type  of  Review:  Extension. 

Title:  Report  of  Theft  or  Loss  of 
Explosives. 

Description:  Losses  or  theft  of 
explosives  must,  by  statute,  be  reported 
within  24  hours  of  the  discovery  of  the 
loss  or  theft.  This  form  contains  the 
minimum  information  necessary  for 
ATF  to  initiate  criminal  investigations. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
150. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour,  48  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
270  hours. 

OMB  Number:  1512-0493. 

Form  Number:  ATF  F  5300.3. 

Type  of  Review:  Extension. 

Title:  Letterhead  Request  for 
Information  in  Regard  to  Federal 
Firearms  Dealer's  Records  (Dealer's 
Records  of  Acquisition,  Disposition  & 
Supporting  Data). 

Description:  This  letter  gives  the  user 
a  simplified  format  to  list  the  required 
information  ATF  needs  to  perform  its 
functions  in  regard  to  the  law.  The 
respondent  saves  time  because  the 
questions  are  simple  and  a  return 
address  is  supplied.  The  form  is  used  to 
maintain  a  current  status  of  firearms  . 
licensees. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
28,000. 

Estimated  Burden  Hours  Per 
Respondent:  5  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
2,380  hours. 
OMB  Number:  1512-0549. 
Form  Number:  ATF  F  6330.1. 
Type  of  Review:  Extension. 
Title:  Application  for  National 
Firearm  Examiner  Academy, 


Description:  The  Office  of  Training 
and  Professional  Development  at  ATF 
has  developed  a  new  training  program 
for  entry  level  firearm  and  toolmark 
examiners.  The  application  will  allow 
ATF  to  process  eligible  candidates. 

Respondents:  State,  Local  or  Tribal 
Government,  Federal  Government. 

Estimated  Number  of  Respondents: 
75. 

Estimated  Burden  Hours  Per 
Respondent:  10  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden:  13 
hours. 

OMB  Number:  1512-0571. 

Form  Number:  ATF  F  5330.20. 

Type  of  Review:  Extension. 

Title:  Certificate  of  Compliance  v^th 
18  U.S.C.  922(g)(5)(B). 

Description:  This  information 
collection  is  needed  in  order  to  verify 
that  nonimmigrant  aliens  are  in 
compliance  with  applicable  importation 
laws  and  regulations. 

Respondents:  Individuals  or 
heuseholds. 

Estimated  Number  of  Respondents: 
3,000. 

Estimated  Burden  Hours  Per 
Respondent:  3  minutes. 

Estimated  Total  Reporting  Burden: 
150  hours. 

Clearance  Officer:  Jacqueline  White, 
(202)  927-8930,  Bureau  of  Alcohol, 
Tobacco  and  Firearms.  Room  3200,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226. 

OMB  Reviewer:  Joseph  F.  Lackey.  Jr.. 
(202)  395-7316,  Office  of  Management 
and  Budget,  Room  10235.  New 
Executive  Office  Building.  Washington. 
DC  20503. 

Mary  A.  Able, 

Departmental  Reports  Management  Officer. 
(FR  Doc.  02-24630  Filed  9-26-02;  8:45  am] 
BHXmO  COOC  M10-31-P 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Announcement  of  Paperless  Drawbacit 
Prototype  Test 

agency:  Customs  Service,  Department 
of  the  Treasury. 
ACTION:  General  notice. 

summary:  This  notice  aimounces 
Customs  plan  to  conduct  a  prototype 
test  to  determine  the  feasibility  of  filing 
paperless  drawback  claims.  The 
Paperless  Drawback  prototype  will 
provide  for  a  "paperless"  process  that 
allows  approved  participants  to 
electronically  file  drawback  claims 
using  the  Automated  Broker  Interface  of 


Customs  Automated  Commercial 
System.  The  Paperless  Drawback 
prototype  is  limited  to  drawback  claims 
filed  at  the  New  York/Newark  Drawback 
Center.  This  notice  invites  public 
comment  concerning  any  aspect  of  the 
planned  prototype,  informs  interested 
members  of  4he  public  of  the  eligibility, 
procedural  and  documentation 
requirements  for  volimtary  participation 
in  the  Paperless  Drawback  prototype, 
and  outlines  the  evaluation 
methodology  to  be  used  in  the  test. 
DATES:  Drawback  claimants  who  wish  to 
participate  in  the  Paperless  Drawback 
prototype  must  submit  applications  to 
Customs  no  later  than  October  28,  2002. . 
The  Paperless  Drawback  prototype -will 
commence  no  earlier  than  August  1, 
2002.  and  will  nm  for  approximately 
one  year  with  a  final  evaluation  taking 
place  at  the  end  of  the  first  year. 
ADDRESSES:  Written  comments 
regarding  this  notice,  and  prototype 
applications,  should  be  addressea  to  the 
U.S.  Customs  Service.  Entry  and 
Drawback  Management  Branch,  1300 
Pennsylvania  Avenue,  NW.,  Room  5.2- 
33,  Washington,  DC  20229. 
FOR  FURTHER  INFORMATION  CONTACT: 

Questions  pertaining  to  any  aspect  of 
this  prototype  should  be  directed  to 
Sherri  Lee  Hoffinan,  U.S.  Customs 
Service,  Entry  and  Drawback 
Management  Branch,  at  (202)  927-0300 
or  via  email  at 
sheni.lee.hoffman9customs.treas.gov. 

SUPPt^MENTARY  INFORMATION:' 

Background 

Paperless  Drawback:  Planned 
Component  of  the  National  Customs 
Automation  Program  (NCAP) 

Title  VI  of  the  North  American  Free 
Trade  Agreement  Implementation  Act 
(the  Act),  Public  Law  103-182. 107  Stat. 
2057  (December  8,  1993).  contains 
provisions  pertaining  to  Customs 
Modernization  (107  Stat.  2170).  Subpart 
B  of  title  VI  of  the  Act  concerns  the 
National  Customs  Automation  Program 
(NCAP).  an  electronic  system  for  the 
processing  of  commercial  importations. 

Within  subpart  B.  section  631  of  the 
Act  added  section  411  to  the  Tariff  Act 
of  1930  (19  U.S.C.  1411-1414).  which 
defines  the  NCAP,  provides  for  the 
establishment  of  and  participation  in 
the  NCAP,  and  includes  a  list  of  existing 
and  planned  components.  Section 
411(a)(2)(F)  identifies  the  electronic 
(i.e.,  paperless)  filing  of  drawback 
claims,  records  or  entries  as  a  planned 
NCAP  component. 

Section  101.9(b)  of  the  Customs 
Regulations  (19  CFR  101.9(b))  provides 
for  the  testing  of  NCAP  planned 
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components.  The  Paperless  Drawback 
prototype  is  being  tested  in  accordance 
with  this  provision. 

Description  of  Paperless  Drawback 
Prototype 

The  Paperless  Drawback  prototype 
'  provides  for  a  "paperless"  process  that 
permits  approved  participants  to 
electronically  file  drawback  claims 
using  the  Automated  Broker  Interface 
(ABI)  of  Customs  Automated 
Commercial  System  (ACS).  Approved 
participants  are  encoiuaged  to  file 
drawback  claims  electronically  at  the 
New  York/Newark  Drawback  Center 
where  feasible;  however,  traditional 
"paper"  drawback  claims  may  also  be 
filed  by  approved  prototype  participants 
where  necessary. 

The  Paperless  Drawback  prototype 
will  commence  no  earlier  than  August 
1,  2002,  and  will  run  for  approximately 
one  year  with  a  final  evaluation  taking 
place  at  the  end  of  the  first  12 -months 
of  the  prototype. 

At  this  time,  the  Paperless  Drawback 
prototype  is  limited  to  drawback  claims 
filed  at  the  New  York/Newark  Drawback 
Center  to  permit  Customs  to  assess  the 
feasibility  of  filing  electronic  drawback 
claims  on  a  nationwide  basis.  The 
Paperless  Drawback  prototype  is  also 
limited  to  the  New  York/Newark 
Drawback  Center  to  assist  Customs  in 
processing  the  drawback  claims  that 
were  lost  on  September  11,  2001,  as  a 
resiilt  of  the  destruction  of  the  New 
York  Customhouse  located  at  6  World 
Trade  Center,  without  having  to 
reconstruct  each  of  those  claims.  It  is 
noted  that  the  New  York/Newark 
Drawback  Center  will  also  continue  to 
accept  paper  drawback  claims. 

Prototype  participants  are  permitted 
to  electronically  file  through  ABI  all  the 
information  that  is  required  for 
traditional  drawback  claims  pursuant  to 
part  191  of  the  Customs  Regulations  (19 
CFR  part  191).  In  addition,  participants 
will  be  required  to  provide  Customs 
with  specific  information  as  to  the 
"earliest  export  date"  (i.e.,  the  date  of 
the  first  export  in  a  given  claim). 
Submission  of  "earliest  export  date" 
data  is  necessary  in  a  paperless 
environment  to  enable  ACS  to 
determine  whether  the  drawback  claim 
is  timely  (i.e.,  whether  the  earliest 
export  date  falls  within  the  prescribed 
regulatory  time  limits  for  filing  a 
drawback  claim). 

Customs  will  spot  check  claims  for 
valid  export  information  as  necessary 
and  prototype  participants  remain 
subject  to  audit  by  Customs  Regulatory 
Audit  Division. 


UMI 


Objectives  of  Paperiess  Drawback 
Prototype 

Customs  objectives  in  conducting  the 
Paperless  Drawback  prototype  test  are  as 
follows: 

(1)  Reduce/eliminate  need  to 
reconstruct  paper  drawback  claims  for 
the  drawback  imit  that  was  destroyed  at 
6  Word  Trade  Center,  New  York,  and 
moved  to  Newark; 

(2)  Assess  feasibility  of  filing 
electronic  drawback  claims  on  a 
nationwide  basis;  and 

(3)  Reduce  space  necessary  to  retain 
records. 

Eligibility  Requirements 

To  be  eligible  to  participate  in  the 
Paperless  Drawback  prototype  a 
candidate  must  be: 

(1)  Approved  to  use  ABI  (19  CFR 
143.3); 

(2)  Approved  to  use  Accelerated 
Payment  (19  CFR  191.92); 

(3)  Approved  for  waiver  of  Prior 
Notice  of  Intent  to  Export,  Destroy  or 
Retiun  Merchandise  for  Purposes  of 
Drawback  (19  CFR  191.91);  and 

(4)  Able  to  use  the  Export  Simunary 
Procedure  (19  CFR  191.73). 

Application  Procedure  r 

Written  applications  fitjm  drawback 
claimants  who  wish  to  participate  in  the 
Paperless  Drawback  prototype  must  be 
received  by  Customs  no  later  than 
October  28,  2002.  Customs  brokers  must 
file  a  separate  application  for  each 
claimant  that  they  wish  to  submit 
paperless  drawback  claims  for  under 
this  prototype.  Applications  should  be 
submitted  to  U.S.  Customs  Service, 
Entry  and  Drawback  Management 
Branch,  1300  Pennsylvania  Avenue, 
NW.,  Room  5.2-33,  Washington,  DC 
20229.  Customs  will  issue  written 
notification  to  applicants  who  are 
selected  to  participate  in  the  Paperless 
Drawback  prototype.  It  is  noted  that 
participation  in  the  Paperless  Drawback 
protot3^e  is  not  confidential,  and  that 
lists  of  participants  will  be  made 
available  to  the  public. 

Paperless  Drawback  prototype 
applications  must  include  the  following 
information: 

(1)  Company  name,  address, 
telephone  number,  facsimile  number, 
email  address  (if  applicable),  and  point 
of  contact. 

(2)  Name  of  Client  Representative 
assigned  to  company  for  ABI; 

(3)  Anticipated  number  of  claims  that 
will  be  processed  during  the  one-year 
period  of  the  prototype; 

(4)  Types  of  drawback  claims  that  will 
be  filed  (i.e.,  pursuant  to  19  U.S.C. 
1313(a),  1313(b).  1313(c).  1313{j)(l). 
1313(j)(2)  or  1313(p)); 


(5)  A  brief  statement  describing  the 
nature  of  the  drawback  operation;    , 

(6)  A  statement  describing  all  records 
to  be  maintained,  address  of  document 
retention  site,  and  name  of  designated 
recordkeeping  contact;  and, 

(7)  A  statement  describing  how  the 
applicant's  business  records 
substantiate  the  subject  drawback  cledm, 
as  per  the  statute  and  regulations. 

Recordkeeping  Requirements 

The  following  lists  offer  examples  of 
business  records  that  are  used  to 
support  different  types  of  drawback 
claims.  The  lists  are  not  comprehensive, 
and  are  offered  as  general  guidelines  as 
to  the  types  of  documentation  that  may 
prove  useful  for  purposes  of 
substantiating  a  drawback  claim. 
Prototype  participants  are  advised  to 
consult  the  Customs  Drawback  Informed 
Compliance  publication  for  guidance  as 
to  the  types  of  documents  that  are  to  be 
maintained  for  each  type  of  drawback 
claim.  This  publication  is  available  to 
the  public  on  the  Customs  website,  at 
www.customs.treas.gov.  It  is  further 
noted  that  participants  in  the  Paperless 
Drawback  protot^^e  remain  subject  to 
the  applicable  recordkeeping 
requirements  set  forth  in  the 
regulations. 

Claimant  records  must  identify  the 
merchandise  or  event  or,  in  the 
-alternative,  the  claimant  must  be  able  to 
establish,  to  Customs  satisfoction,  a 
clear  link  between  the  record  and  the 
merchandise  or  event. 

Records  Establishing  Importation  and 
Receipt  of  Imported  Merchandise 

The  following  records  may  be  used  to 
establish  importation  and  receipt  of 
imported  merchandise: 

(1)  Customs  import  documents  such 
as  the  Customs  Form  (CF)  7501  (Entry 
Summary)  or  a  certificate  of  delivery 
supporting  the  receipt  of  imported 
merchandise; 

(2)  Purchase  orders  or  contract  of  -- 
purchase,  invoices,  packing  lists,  vendor 
confirmations; 

(3)  Accounts  payable,  disbiu^ements, 
letters  of  credit,  payment  documents; 

(4)  Receipts,  inventory  records, 
perpetual  or  physical  transaction  log, 
stores  control;  and 

(5)  Import  bills  of  lading,  delivery 
records  from  point  of  import  to  plant. 

Records  Establishing  Manufactxu«  or 
Production  (19  U.S.C.  1313(a)  and  (b)) 

The  following  records  may  be  used  to 
establish  manufactiu«  or  production: 

(1)  Inventories  for  raw  materials,  work 
in  process,  finished  goods  or,  in  certain 
large  assembly  operations,  a 
comprehensive  inventory  control 


system  where  receipt  and  shipment  of 
the  product  are  shown  by  receiving  and 
shipping  documents.  The  inventory 
records  should  include  references  that 
are  traceable  to  both  the  source  of  the 
material  and  the  material's  destination. 
Use  is  shown  by  a  bill  of  materials  that 
identifies  the  raw  materials  required, 
the  raw  materials  withdrawals  showing 
the  materials  that  were  "used  in"  or 
"appear  in"  the  finished  goods,  the 
labor  routing  or  travelers  that  show 
which  department  performed  the 
manufacturing  operation,  and  finished 
goods  inventory  reduction  which  shows 
that  those  goods  were  withdrawn  from 
inventory.  Due  care  must  be  used  to 
maintain  evidence  [i.e.  the  bills  of 
material  must  be  dated  and  current)  and 
inventories  must  be  reconciled 
periodically; 

(2)  Bills  of  material,  formulas,  scrap  or 
waste  records  (to  the  extent  that  the 
claimant  can  show  that  the  bill  of 
materials  or  formula  demonstrates 
manufacture  or  production  of  the 
manufactured  article  in  question); 

(3)  Job  or  work  orders,  inventory 
picks,  travelers,  serial  or  lot  number 
control  records,  particularly  in  the  case 
of  subsection  1313(a)  direct 
identification  manufacturing  drawback; 

(4)  Inventory  methodologies  (e.g.. 
inventory  turnover  rates  or  "turns," 
FIFO  (first-in.  first-out)),  or  other 
inventory  identification  methods  as 
provided  in  19  CFR  191.14);  and 

(5)  Stores  requisition,  work  in  process 
records  showing  that  production 
occurred. 

Records  Establishing  Substitution  (19 
U.S.C.  1313(b)  and  (k)) 

Records  must  be  retained  that 
establish  that  the  imported  and 
substituted  merchandise  were  of  the 
same  kind  and  quality  for  purposes  of 
subsections  1313(b)  and  1313(k)  (the 
imported  and  substituted  merchandise 
were  commercially  interchangeable  for 
pxuposes  of  subsection  1313(j)(2),  or  the 
qualified  article  and  the  exported  article 
were  of  the  same  kind  and  quality  for 
purposes  of  subsection  1313(p)). 

Records  for  these  categories  of 
merchandise  must  describe  the 
compared  goods  with  adequate 
specificity  to  ensure  that  the 
requirements  for  substitution  are  met. 
Generally,  these  records  should  reflect 
and  be  related  to  the  particular 
requirement  for  substitution.  For 
example,  for  commercial 
interdiangeability  drawback  under 
subsection  1313(j)(2),  the  factors  to  be 
considered  include,  but  are  not  limited 
to.  Governmental  and  recognized 
industrial  standards,  part  niunbers,  tariff 
classification,  and  value.  See  19  CFR 


191.32  (c).  Therefore,  the  records 
retained  in  conjunction  with  a 
commercial  interchangeability 
drawback  claim  should  reflect  the 
aforementioned  specifications  for  the 
imported  and  substituted  merchandise. 
Additionally,  any  other  records  relating 
to  commercial  interchangeability  should 
be  retained,  and  may  include  such  items 
as: 

(1)  Certifications  regarding  grade, 
specification,  and  content  (i.e.. 
Government  certifications  for  the  USDA 
or  FDA,  or  industry/independent 
certifications  such  as  weighers  or 
gangers); 

(2)  Sales  contracts,  customer  pim:hase 
order  specifications,  commercial 
invoices,  inventories; 

(3)  In-house  lab  reports,  engineering 
specifications; 

(4)  Bills  of  material,  description  of  the 
manufacturing  process,  flow  charts  for 
the  manufacturing  process  (for 
substitution  drawback  pursuant  to 
subsection  1313(b));  and 

(5)  Import  entry  documentation  (Entry 
and  Entry  Summary)  and  export 
documentation  (Shipper's  Export 
Declaration  (SED)). 

Records  Establishing  Use  (1313(j)) 

Records  must  show  that  the  imported 
merchandise  or  the  commercially 
interchangeable  substituted 
merchandise,  under  subsection  1313(j), 
has  not  been  used  in  the  United  States 
before  exportation  or  destruction. 
Records  for  this  purpose  may  inclu4e 
inventories,  material  requisitions, 
travelers  or  labor  routing  sheets  or  other 
material  movement  dociunents,  or  other 
records  that  show  that  the  claimed 
merchandise  was  not  used  prior  to 
exportation  or  destruction.  For  example, 
records  of  receipt  into  a  storage 
warehouse  and  withdrawal  boia  that 
storage  warehouse  could  establish 
evidence  of  non-use. 

Records  Establishing  Non-conformance. 
Shipped  Without  Consent,  or  Defect 
(1313(c)) 

These  records  are  used  to  show  that 
the  imported  merchandise  did  not 
conform  to  sample  or  specifications, 
was  shipped  without  the  consent  of  the 
consignee,  or  was  determined  to  be 
defective  as  of  the  time  of  importation. 
Because  no  substitution  is  provided 
imder  this  subsection,  merchandise 
must  be  traceable  to  receipts,  inventory 
■or  other  accoimting  records  and  exports 
must  be  correlated  with  imports. 

Records  establishing  non- 
conformance, shipped  without  consent 
or  defect  may  include: 

(1)  A  signed  agreement  between  the 
importer  and  the  foreign  supplier  that 


the  imported  merchandise  was  defective 
at  the  time  of  importation; 

(2)  Purchase  orders,  contracts,  sales 
confirmations,  and  specifications  (in 
each  case,  linked  to  the  specifications  of 
the  merchandise);  and 

(3)  A  signed  statement  from  the 
consignee  attesting  to  the  fact  that  the 
merchandise  had  been  shipped  without 
consent. 

Records  Establishing  Exportation 

Records  used  to  show  exportation 
must  include  one  or  more  items  from 
item  1  below,  and  be  reconcilable  with 
some  of  the  items  listed  in  items  2 
through  4,  below.  To  establish  that 
particular  merchandise  was  exported,  a 
paper  trail  is  needed  to  trace  the 
merchandise  from  the  finished  goods  or 
other  inventory  to  the  vessel,  air  carrier, 
or  land  carrier  that  actually  takes  the 
merchandise  out  of  the  U.S.  The  trail 
must  include  a  bill  of  lading  or  other 
docimient  that  is  issued  by  the 
exporting  carrier,  or  other  third  party 
such  as  foreign  Customs,  and  include 
time  and  fact  of  exportation.  Generally, 
a  bill  of  lading  will  reference  an  invoice 
or  other  document  that  can  be  traced  to 
withdrawal  of  the  goods  from  the 
claimant's  inventory. 

(1)  An  originally  signed  bill  of  lading, 
air  or  freight  waybill,  Canadian  Customs 
manifest,  cargo  manifest,  notice  of 
foreign  trade  zone  transfer,  foreign 
Customs  dociunent,  landing  certificate, 
delivery  record  from  plant  to  export, 
captain's  loading  ticket,  loading  report, 
shipping  release,  or  certified  copies 
thereof.  See  19  CFR  191.72; 

(2)  Sales  invoice,  packing  list, 
customer  purchase  order/sales 
contracts; 

(3)  Receivables,  cash  receipts;  and 

(4)  Warehouse  withdrawals,  inventory 
pick  lists,  finished  goods  inventories, 
transaction  log. 

Records  for  Destruction 

Records  must  specifically  identify  the 
merchandise  or  articles  destroyed.  As 
with  exportation,  to  support  the 
destruction  of  a  particular  item  a  paper 
trail  is  needed  to  trace  the  item  from  the 
finished  goods  or  other  inventory  to  the 
place  of  actual  destruction.  The  trail 
must  include  dociunents  of  transfer, 
receipt,  and  transportation  (including 
inventory  withdrawals  and/or  financial 
records  that  can  be  related  to  the 
destroyed  merchandise  or  articles),  and 
must  include  the  time  and  fact  of 
destruction. 

Records  establishing  destruction  may 
include: 

(1)  Affidavits  bom  disinterested  third 
parties,  such  as  wrecking  companies 
and  landfill  operators,  attesting  as  to 
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what  they  witnessed  [e.g.,  goods  were 
crushed  and  then  ground  up  into  one 
inch  diameter  pebbles")  or  whatever  the 
actual  destruction  process  was  and  what 
happened  to  any  residue  or  remainder 
[e.g.,  buried  or  incinerated); 

(2)  Photographs  of  the  destruction  to 
accompany  affidavits:  euid 

(3)  Reports  from  other  Government 
agencies  [e.g.,  EPA,  certifying 
destruction). 

Denial  of  Application  to  Participate  in 
Papdrless  Dmwback  Prototype 

Customs  will  issue  written 
notification  to  any  party  whose 
application  to  participate  in  the 
Paperless  Drawback  prototype  is  denied. 
The  written  notice  will  set  forth  the 
reasons  for  the  denial  and  inform  the 
applicant  that  the  denial  may  be 
appealed  within  30  days  of  Uie  date  of 
the  notice. 

The  appeal  should  include 
substantiating  documentation  that 
establishes,  to  Customs  satisfaction,  that 
the  alleged  deficiencies  that  led  to  the 
denial  did  not  occiu-  or  have  been 
corrected.  The  appeal  should  be 
addressed  to  U.S.  Customs,  Trade 
Programs,  Executive  Director,  1300 
Pennsylvania  Avenue,  NW.,  Room  5.2- 
33,  Washington,  DC  20229.  Customs 
will  issue  a  written  determination  to  the 
applicant  within  30  days  of  receipt  of 
the  appeal. 

.  Applicants  who  are  denied 
participation  in  the  Paperless  Drawback 
prototype  who  do  not  appeal,  or 
applicants  who  have  had  an  appeal 
denied,  may  reapply  if  Customs 
subsequently  reopens  the  application 
period.  Customs  will  publish  a  notice  in 
the  Federal  Register  announcing  any 
subsequent  reopening  of  the  application 
period. 

Changes  to  Application  Information 

Throughout  the  prototype  period, 
participants  must  provide  Customs  with  . 
advance  notification  of  any  changes  to 
the  information  provided  in  the 
application.  This  notification  must  be 
provided  to  Customs  at  least  seven  days 
before  the  effective  date  of  a  change  and 
will  be  considered  an  amendment  to  the 
application.  By  written  notice  to  the 
participant.  Customs  may  reject  such  an 
amendment  or  suspend  the  party  from 
further  participation  in  the  prototype. 

Miscon<}uct  Under  Prototype 

All  participants  in  the  Paperless 
Drawback  prototype  are  required  to 
abide  by  the  terms  and  conditions  of 
this  notice.  A  participant  may  be 
suspended  from  the  prototype,  subject 
to  penalties  and  other  administrative 
sanctions,  and/ or  prevented  from 


participation  in  future  prototypes  if  a 
participant  fails  to: 

(1)  Maintain  a  sufficient  level  of 
compliance: 

(2)  File  accurate  and  timely  data: 

(3)  Supply  Customs  with  requested 
information; 

(4)  Cooperate  fully  in  a  Drawback 
Compliance  Assessment,  Focus 
Assessment  or  audit; 

(5)  Provide  timely  and  accurate  data 
and  adequate  resources  in  .support  of  a 
Drawback  Compliance  Assessment, 
Focus  Assessment  or  audit,  or  comply 
fully  with  the  terms  of  a  Compliance 
Improvement  plan; 

(6)  Maintain  sufficient  continuous 
bond  coverage;  or 

(7)  Exercise  reasonable  care  in 
following  the  Paperless  Drawback 
prototype  procedures  and  obligations 
outlined  in  this  notice,  including  all 
other  applicable  laws  and  regulations. 

Suspension  From  Participation  in 
Paperless  Drawback  Prototype 

Customs  has  the  discretion  to  suspend 
a  Paperless  Drawback  prototype 
participant  based  on  the  determination 
that  an  unacceptable  compliance  risk 
exists,  or  for  misconduct  as  described  in 
the  "Misconduct  Under  Prototype" 
section  of  this  notice.  Except  in  the  case 
of  willfulness  on  the  part  of  a  prototype 
participant,  or  where  public  health, 
interest  or  safety  is  concerned,  written 
notice  of  a  proposed  suspension  will  be 
issued  by  Customs  to  the  participant  on 
a  prospective  basis.  The  notice  of 
pending  suspension  will  set  forth  the 
reasons  for  the  action.  The  participant 
may  appeal  such  decision,  in  vn-iting, 
within  15  days  of  receipt  of  Customs 
suspension  notification.  The  appeal 
should  include  substantiating 
documentation  that  establishes,  to 
Customs  satisfaction,  that  the  alleged 
deficiencies  that  led  to  the  pending 
suspension  did  not  occur  or  have  been 
corrected.  The  appeal  should  be 
addressed  to  U.S.  Customs,  Trade 
Programs,  Executive  Director,  1300    - 
Pennsylvania  Avenue,  hfW.,  Room  5.2- 
33,  Washington,  DC  20229.  Customs 
will  issue  a  written  determination  to  the 
participant  within  30  days  of  receipt  of 
the  appeal.  If  no  appeal  is  timely 
submitted,  the  suspension  will  go  into 
effect  as  of  the  date  set  forth  in  the 
notice  of  suspension.  If  an  appeal  is 
timely  submitted,  Customs  will  hold  the 
suspension  in  abeyance  imtil  such  time 
as  a  written  determination  based  on  the 
appeal  has  been  issued. 

Prototype  Evaluation 

Participation  in  the  Paperless 
Drawback  prototype  is  not  deemed 
confidential  information.  Lists  of 


participants  and  evaluation  results  will 
be  made  available  to  the  public  by 
means  of  the  Customs  Electronic 
Bulletin  Board  and  the  Customs 
Administrative  Message  System,  and 
upon  written  request.  Also,  upon 
conclusion  of  the  prototype,  the  final 
results  will  be  published  in  the  Federal 
Register  and  the  Customs  Bulletin  and 
reported  to  Congress. 

Dated:  September  24,  2002. 
Jayson  P.  Ahem, 

Assistant  Commissioner,  Office  of  Field 
Operations. 

[FR  Doc.  02-24589  Filed  9-26-02;  8:45  am] 
BILUNG  CODE  4820-02-P 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Modification  and  Clarification  of 
Procedures  of  the  Nationai  Customs 
Automation  Program  Test  Regarding 
Reconciliation 

AGENCY:  Customs  Service,  Treasury. 
ACTION:  General  notice. 

SUMMARY:  This  docimient  announces 
modifications  to  the  Customs 
Automated  Commercial  System  (ACS) 
Reconciliation  prototype  test  regarding 
NAFTA  Reconciliation  entries,  the 
method  for  filing  Reconciliation  entries 
covering  flagged  entry  summaries  for 
which  liquidated  damages  have  been 
assessed,  acceptance  of  compact  disks 
for  Reconciliation  spreadsheets,  and 
applicability  to  test  participants  of 
previously  suspended  regulatory 
provisions  of  part  111,  Customs 
Regulations.  Other  than  these 
modifications,  the  test  remains  the  same 
as  set  forth  in  previously  published 
Federal  Register  notices.  The  document 
also  provides  clarifications  and 
reminders  to  test  participants  regarding 
certain  other  aspects  of  the  test  and 
annoimces  the  new  address  for 
Reconciliation  subinissions  for  the  port 
of  NY/Newark. 

DATES:  Effective  as  of  January  27,  2003, 
the  previously  suspended  regulatory 
provisions  of  part  111  of  the  Customs 
Regulations  will  be  applicable  to 
Reconciliation  test  participants. 
Effective  as  of  December  26,  2002,  are 
the  following  three  Reconciliation  test 
modifications:  (1)  Test  participants  who 
have  flagged  an  entry  simunary  for 
NAFTA  Reconciliation  must  file  a 
NAFTA  Reconciliation  entry  to  make  a 
post-entry  claim  for  NAFTA  under  19 
U.S.C.  1520(d);  (2)  where  a  test 
participant  amends  a  timely  filed 
NAFTA  Reconciliation  entry  after  it  is 
returned  by  Customs  for  correction,  the 
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test  participant  cannot  add  entry 
sununaries  to  those  that  were  covered  in 
the  original  Reconciliation  entry;  (3)  a 
Reconciliation  entry  filed  in  response  to 
a  monthly  liquidated  damages  claim  for 
no-file  violations  cannot  include  flagged 
entry  siunmaries  that  are  not  in 
violation.  Effective  September  27,  2002, 
test  participants  may  submit 
Reconciliation  spreadsheet  line  item 
data  via  compact  disks.  The  two-year 
testing  period  of  this  Reconciliation 
prototype  commenced  on  October  1. 
1998,  and  was  extended  indefinitely 
starting  October  1,  2000.  Applications  to 
participate  in  the  test  will  be  accepted 
throughout  the  dvuation  of  the  test. 
ADDRESSES:  Written  inquiries  regarding 
participation  in  the  Reconciliation 
prototype  test  and/or  applications  to 
participate  should  be  addressed  to  Mr. 
John  Leonard,  Reconciliation  Team, 
U.S.  Customs  Service,  1300 
Pennsylvania  Ave.  NW.,  Room  5. 2 A, 
Washington,  DC  20229-0001.  Answers 
to  inquiries  regarding  the  test  are  also 
available  at 
Recon  .HeIp@customs.  treas.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  Leonard  at  (202)  927-0915  or  Ms. 
Christine  Furgason  at  (202)  927-2293. 
SUPPLEMENTARY  INFOftMATION: 

Background 

Reconciliation,  a  plaimed  component 
of  the  National  Customs  Automation 
Program  (NCAP),  as  provided  for  in 
Title  VI  (Subtitle  B)  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (the  NAFTA 
Implementation  Act;  Public  Law  103- 
182. 107  State.  2057  (December  8, 
1993)),  is  currently  being  tested  by 
Customs  imder  the  Customs  Automated 
Commercial  System  (ACS)  Prototype 
Test.  Customs  announced  and  explained 
the  test  in  a  general  notice  document 
published  in  the  Federal  Register  (63 
FR  6257)  on  February  6, 1998. 
Clarifications  and  operational  changes 
were  announced  in  four  subsequent 
Federal  Register  notices:  63  FR  44303 
published  on  August  18, 1998;  64  FR 
39187  published  on  July  21, 1999;  64  FR 
73121  published  on  December  29, 1999; 
and  66  FR  14619  published  on  March 
13,  2001.  A  Federal  Register  (65  FR 
55326)  notice  published  on  September 
13,  2000,  extended  the  prototype 
indefinitely. 

As  annoimced  in  a  previously 
published  document  on  Reconciliation 
(August  18, 1998),  certain  regulations  of 
part  111  of  the  Customs  Regulations 
were  suspended  for  test  participants 
(sometimes  referred  to  as  importers). 
This  document  annoimces  that  those 
regulations  are  no  longer  suspended. 


Also,  since  commencement  of  the  test. 
Customs  has  monitored  the  test's 
operation  and  has  observed  several 
practices  engaged  in  by  test  participants 
that  are  not  consistent  with  the 
procedures  Customs  expects 
participants  to  follow.  Consequently, 
this  document  modifies  the  test  with 
respect  to  North  American  Free  Trade 
Agreement  (NAFTA)  Reconciliation 
entries  and  the  method  for  filing 
Reconciliation  entries  covering  flagged 
entry  summaries  for  which  liquidated 
damages  have  been  assessed,  and 
provides  clarifications  and  reminders 
concerning  other  aspects  of  the  test 
regarding:  reduced-data,  no-change 
Aggregate  Reconciliation  entries; 
maintenance  of  bond  riders  covering 
Reconciliation  entries;  the  right  to  file 
Reconciliation  entries;  and  the  "port" 
coliimn  data  element  of  the  line  item 
spreadsheet. 

The  docimient  also  modifies  the  test 
regarding  use  of  compact  disks  for 
Reconciliation  spreadsheets. 

Aside  from  the  above  modifications, 
including  the  removal  of  the  suspension 
of  the  part  111  regulations,  the  test 
remains  as  set  forth  in  the  previously 
published  Federal  Register  notices. 

Finally,  the  document  sets  forth  the 
new  ad^ss  for  submitting 
Reconciliation  entries  for  the  port  of 
NY/Newark. 

For  application  requirements,  see  the 
Federal  Register  notices  published  on 
February  6, 1998,  and  August  18, 1998. 
Additional  information  regarding  the 
test  can  be  foimd  at  http:// 
www.  customs.gov/recon . 

Reconciliation  Generally 

Reconciliation  is  the  process  that 
allows  an  importer,  at  the  time  an  entry 
summary  is  filed,  to  identify 
undeterminable  information  (other  than 
that  affecting  admissibility)  to  Customs 
and  to  provide  that  outstanding 
information  at  a  later  date.  The  importer 
identifies  the  outstanding  information 
by  means  of  an  electronic  "flag"  which 
is  placed  on  the  entry  summary  at  the 
time  the  entry  summary  is  filed  and 
payment  (applicable  duty,  taxes,  and 
fees)  is  made.  The  issues  for  which  an 
entry  summary  may  be  "flagged"  (for 
the  pxirpose  of  later  reconciliation)  are 
limited  and  relate  to:  (1)  Value  issues; 
(2)  classification  issues,  on  a  limited 
basis;  (3)  "9802  issues,"  those 
concerning  value  aspects  of  entries  filed 
under  heading  9802,  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS)); 
and  (4)  NAFTA  issues,  those  concerning 
merchandise  entered  under  the  North 
American  Free  Trade  Agreement 
(NAFTA). 


The  flagged  entry  sunmiary  (the 
underlying  entry  summary)  is  liquidated 
for  all  aspects  of  the  entry  except  those 
issues  that  were  flagged.  The  means  of 
providing  the  outstanding  information 
at  a  later  date  relative  to  the  flagged 
issues  is  through  the  filing  of  a 
Reconciliation  entry.  The  flagged  issues 
will  be  liquidated  at  the  time  the 
Reconciliation  entry  is  liquidated.  Any 
adjustments  in  duties,  taxes,  and/or  fees 
owed  vsrill  be  made  at  that  time.  (See  the 
February  6, 1998,  Federal  Register 
notice  for  a  more  detailed  presentation 
of  the  basic  Reconciliation  process.) 

Test  Modifications 

Use  of  Reconciliation  to  Make  Post- 
Entry  NAFTA  Claims 

Ordinarily,  a  claim  for  duty-fe«e 
treatment  imder  NAFTA  is  made  at  the 
time  of  entry;  however,  in  some 
circumstances,  an  importer  is  unable  to 
make  the  claim  at  that  time.  In  that 
instance,  an  importer  may  make  a  post- 
entry  NAFTA  claim  imder  the  authority 
of  19  U.S.C.  1520(d).  This  provision 
authorizes  Customs  to  reliquidate  an 
entry,  notwithstanding  that  a  valid 
protest  under  19  U.S.C.  1514  was  not 
filed,  to  refund  excess  duties  paid  when 
imported  merchandise  qualifies  for 
NAFTA  treatment  but  a  claim  for 
NAFTA  was  not  made  at  the  time  of 
entry.  Under  §  181.33(c)(1),  Customs  has 
accepted  1520(d)  NAFTA  claims  after 
entry  but  before  liquidation;  these 
claims  do  not  require  reliquidation. 

There  are  two  ways  to  make  a  1520(d) 
NAFTA  claim:  One  way  is  to  file  an 
individual  1520(d)  claim  in  accordance 
with  the  procedures  set  forth  in  subpart 
D  of  part  181  of  the  Customs 
Regulations  (hereafter  referred  to  as  a 
part  181  NAFTA  claim),  and  the  other 
is  to  make  a  1520(d)  claim  in 
accordance  with  the  Reconciliation 
process  (hereafter  referred  to  as  a 
NAFTA  Reconciliation  claim).  No 
action  is  required  at  the  time  of  entry 
when  a  part  181  NAFTA  claim  is  later 
filed  within  one  year  of  the  date  of 
importation.  In  contrast,  a  NAFTA 
Reconciliation  claim  requires  following 
Reconciliation  test  procedures:  the 
importer  flags  entry  summaries  for 
NAFTA  and  files,  within  one  year  of  the 
date  of  importation,  a  NAFTA 
Reconciliation  entry  that  resolves  the 
NAFTA  issue  for  those  entries.  (The 
filing  of  the  Reconciliation  entry,  not 
the  mere  flagging  of  the  entry 
simimaries,  constitutes  the  making  of 
the  NAFTA  claim  under  the 
Reconciliation  process.) 

In  monitoring  the  test.  Customs 
observed  that  importers,  in  some 
instances,  flagged  entry  summaries  for  a 
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NAFTA  Reconciliation  and  then  Bled  a 
separate  part  181  NAFTA  claim 
covering  those  same  entry  simmiaries. 
In  other  instances,  Customs  observed 
that  importers  filed  part  181  NAFTA 
claims  and  a  NAFTA  Reconciliation 
entry  covering  the  same  entry 
simimaries,  representing  a  double  claim. 

In  fairness,  Customs  notes  that  it 
made  allowances  during  the  first  year  or 
more'df  the  test  relative  to  the  filing  of 
NAFTA  Reconciliation  claims  while 
importers  changed  internal  procedures 
and  practices.  Also,  during  the  initial 
period  of  the  test.  Customs  was  imable 
to  liquidate  NAFTA  Reconciliation 
entries  due  to  ACS  programming 
development.  Consequently,  some 
importers  may  have  been  allowed  to 
submit  separate  part  181  NAFTA  claims 
after  flagging  for  NAFTA  Reconciliation 
the  same  entry  simimaries  covered  in 
those  part  181  NAFTA  claims.  Customs 
notes,  however,  that  participants  have 
had  ample  time  to  adjust  their 
procedures  and  practices.  Also,  Customs 
now  has  full  Reconciliation  liquidation 
programming  capability  and  has  been 
hquidating  NAFTA  Reconciliation 
entries  and  processing  refimds  since 
April  of  2001.  Thus,  Customs  will  no 
longer  accept  the  practice  by  test 


participants  of  filing  separate  part  181 
NAFTA  claims  covering  the  same  entry 
summaries  already  flagged  for  NAFTA 
Reconciliation. 

Beginning  with  the  effective  date  of 
this  change  (see  below),  for  entry 
summaries  that  are  flagged  for  NAFTA 
issues,  the  filing  of  a  Reconciliation 
entry  will  be  considered  the  exclusive 
means  to  make  a  1520(d)  NAFTA  claim 
for  those  entry  summaries.  After  the 
flagging  of  entry  summaries,  the  filing  of 
a  separate  part  181  NAFTA  claim 
covering  any  or  all  of  those  entry 
simimaries  will  be  considered 
duplicative  and  will  not  be  accepted.  If 
an  importer  wishes  to  make  a  part  181 
NAFTA  claim  for  a  given  entry 
summary,  the  importer  should  not  flag 
that  entiy  summary  for  NAFTA 
Reconciliation. 

With  this  modification  to  the  test,  an 
importer  who  flags  entry  summaries  for 
NAFTA  Reconciliation  in  effect  waives 
its  ability  to  file  a  part  181  NAFTA 
claim  covering  those  entry  summaries 
and  commits  to  making  the  post-entry 
NAFTA  claim  for  those  flagged  entry 
summaries  only  through  the  filing  of  a 
NAFTA  Reconciliation  entry.  This 
modification  will  ensure  that  Customs 
does  not  process  duplicate  post-entry 
NAFTA  claims  covering  the  same  entry 


summaries,  one  under  the  part  181 
procedures  and  another  under 
Reconciliation  procedures,  and  will 
thereby  protect  the  revenue.  Another 
problem  this  modification  will  resolve 
is  the  clogging  up  of  the  Reconciliation 
process  fi-om  flagged  entry  summaries 
that  have  been  abandoned. 

In  summary,  once  entry  summaries 
are  flagged  for  NAFTA  under  the  test, 
the  importer  has  two  options:  (1)  Make 
the  NAFTA  Reconciliation  claim  for  the 
flagged  entry  summaries  by  timely  filing 
a  Reconciliation  entry  under  the  test 
procedure  or  (2)  choose  not  to  file  a 
Reconciliation  entry  and  let  the  NAFTA 
claim  for  the  flagged  entry  summaries 
lapse  with  the  passage  of  the  filing 
deadline.  Customs  expects  that 
importers  who  flag  entry  summaries  for ' 
NAFTA  Reconciliation  understand  that 
they  make  a  commitment  to  file  a 
NAFTA  Reconciliation  entry  to  make 
the  1520(d)  NAFTA  claim  and  that  they 
waive  the  ability  to  make  that  claim  any 
other  way. 

The  table  below  highlights  the  options 
available  to  importers  for  filing  a 
1520(d)  NAFTA  claim,  as  well  as  the 
options  available  to  a  Reconciliation  test 
participant  who  chooses  to  flag  an  entry 
summary  for  a  NAFTA  issue: 


Ofhons  for  Making  PosT-E^f^RY  NAFTA  Claim  Under  1520(d) 


Part  181  procedure 


File  a  claim  pursuant  to  procedures  set  forth  in  subpart  D.  part  181  of 
the  Customs  Regulations  within  one  year  of  date  of  importation.  No 
action  required  at  the  time  of  entry. 

Does  not  apply  to  entry  summaries  that  have  been  flagged  for  NAFTA 
Reconciliation.  A  part  181  claim  covering  entry  summaries  that  have 
t)een  flagged  for  Reconciliation  will  be  rejected.  For  flagged  entry 
summaries,  see  column  2.  "Reconciliation  Procedure.". 


Reconciliation  procedure 


Rag  entry  summary  for  NAFTA  Reconciliation  at  time  of  entry. 
After  flagging  the  entry  summary,  do  one  of  the  following: 

(1)  Resolve  the  NAFTA  claim  for  the  flagged  entry  summary(ies)  by 
tinr>ely  filing  a  Reconciliation  entry  under  the  test  procedure;  or 

(2)  Choose  not  to  file  a  Reconciliation  entry  and  let  the  NAFTA  daim 
for  the  flagged  entry  summaries  lapse  with  the  passage  of  ttie  filing 
deadline. 


This  test  modification  is  effective  90 
days  after  the  date  of  publication  of  this 
document  in  the  Federal  Register.  The 
Reconciliation  test  procedure  for 
making  post-entiy  NAFTA  claims  is 
explained  in  the  February  6, 1998,  and 
December  29, 1999,  Federal  Register 
notices.       -       | 

Finally,  Customs  recommends  the  use 
of  the  Reconciliation  test  for  making 
post-entry  NAFTA  claims  because  the 
test  procedure  provides  the  importer 
with  several  benefits.  First,  using  the 
test  procedure  is  a  simpler  means  of 
filing  claims;  the  importer  is  able  to 
make  potentially  thousands  of  NAFTA 
claims  on  one  Reconciliation.  Second, 
the  importer  can  receive  one  check  bom 
Customs  rather  than  many  (even  up  to 
thousands)  upon  Customs  liquidation  of 
a  Reconciliation  entry  and  issuance  of  a 


refund.  Third,  because  processing 
NAFTA  claims  under  Reconciliation  is 
simpler  for  Customs,  the  refund  delivery 
system  is  more  efficient. 

Amendment  of  Timely  Filed  NAFTA 
Reconciliation  Entries 

Under  the  test,  participants  can 
amend  timely  filed  NAFTA 
Reconciliation  entries  when  Customs 
rejects  a  Reconciliation  entry  and 
returns  the  entry  to  the  participant  for 
correction.  In  monitoring  the  test. 
Customs  observed  that,  some  importers 
amending  timely  filed  NAFTA 
Reconciliation  entries  added  entry 
summaries  to  the  corrected 
Reconciliation  entry  upon  returning  it  to 
Customs  for  processing  and  eventual 
liquidation.  The  result  has  been  that 
entry  summaries  that  were  time-barred 
bom  Reconciliation  because  they  were 


not  covered  by  a  timely  filed 
Reconciliation  entry  were  liquidated  in 
the  Reconciliation  process. 

Up  to  now.  Customs  has  accepted  this 
practice  but  here  announces  that, 
effective  90  days  after  publication  of 
this  document  in  the  Federal  Register, 
the  practice  will  no  longer  be  accepted. 
Thus,  when  Customs  rejects  a  NAFTA 
Reconciliation  entry  for  correction,  no 
additional  underlying  entry  summaries 
(whether  or  not  time-barred)  may  be 
added  to  that  NAFTA  Reconciliation 
when  it  is  resubmitted.  This 
modification  will  streamline  the 
NAFTA  Reconciliation  process,  improve 
Customs  efficiency  in  processing  claims, 
and  better  protect  the  revenue  against 
double  claims. 


Federal  Register /Vol.  67,  No.  188 /Friday,  September  27,  2002 /Notices 


61203 


Liquidated  Damages  for  No-file 
Reconciliation  Entries 

Provisions  regarding  the  assessment 
of  liquidated  damages  against 
participants  in  the  Reconciliation  test 
for  failure  to  file  or  late  filing  of 
Reconciliation  entries  and/or  moneys 
(duties,  taxes,  and/or  fees)  due  with 
these  entries  were  announced  in  the 
December  29, 1999,  Federal  Register 
notice  and  modified  in  the  March  13, 
2001,  Federal  Register  notice.  This 
document  announces  an  additional 
modification  of  the  test's  liquidated 
damages  and  mitigation  guidelines 
relative  to  no-file  Reconciliation 
violations. 

For  each  test  participant  that  is 
identified  by  Customs  as  having 
committed  no-file  violations,  i.e.,  entry 
summaries  flagged  but  no 
Reconciliation  entry  filed  and  the  filing 
deadline  has  passed.  Customs  will  issue 
monthly  Reconciliation  liquidated 
damages  claims  (CF  5955a  Notice  of 
Penalty  or  Liquidated  Damages).  A 
separate  claim  will  be  issued  for  each 
continuous  bond  number  under  which 
the  affected  flagged  entry  summaries 
were  filed.  (For  example,  if  all  affected 
flagged  entry  summaries  involve  one 
continuous  bond,  one  CF  5955a  claim 
covering  all  affected  flagged  entry 
summaries  will  be  issued  to  the 
violating  participant.  If  three  continuous 
bonds  are  involved  among  all  the 
affected  flagged  entry  summaries,  three 
CF  5955a  claims  will  be  issued  to  the 
violating  participant,  each  claim 
covering  only  the  affiscted  flagged  entry 
summaries  filed  under  a  particular 
bond.)  Mitigation  is  afforded  for  no-file 
Reconciliation  entries  once  the  flagged 
entry  summaries  listed  in  the  claim  are 
properly  reconciled.  In  this  way,  a 
Reconciliation  entry  filed  by  a 
participant  to  resolve  a  no-file  violation 
is,  in  effect,  a  petition  for  mitigation. 

In  monitoring  the  test.  Customs 
observed  that  participants  commingle, 
on  Reconciliation  entries,  flagged  entry 
summaries  listed  as  no-file  violations  on 
a  CF  5955a  with  other  flagged  entry 
summaries  that  are  not  in  violation.  Up 
to  now.  Customs  has  allowed  this 
practice  but  now  modifies  the  test  to 
stop  the  practice. 

Under  the  new  practice,  participants 
who  receive  a  monthly  liquidated 
damages  claim  covering  flagged  entry 
summaries  that  have  not  been 
reconciled  (representing  no-file 
violations),  and  who  seek  to  reconcile 
those  flagged  entry  summaries,  must 
submit  a  Reconciliation  entry  (or 
Reconciliation  entries)  that  contains 
only  those  flagged  entry  summaries 
listed  on  the  CF  5955a.  By  limiting  these 


Reconciliation  entries  to  the  flagged 
entry  summaries  involved  in  the 
violations,  Customs  separates  the 
Reconciliation  liquidated  damages/ 
mitigation  process  from  the  ordinary 
Reconciliation  liquidation  process. 

This  test  modification  is  effective  90 
days  after  publication  of  this  document 
in  the  Federal  Register. 

Acceptance  of  Compact  Disks  as 
Approved  Reconciliation  Spreadsheet 
Media 

Customs  announces  a  modification  of 
the  test  to  allow  importers  to  submit 
Reconciliation  spreadsheet  line  item 
data  via  compact  disks,  as  well  as  3.5 
inch  diskettes.  All  requirements 
regarding  the  content  and  format  of  the 
spreadsheet  remain  the  same  as 
described  in  prior  Federal  Register 
notices,  including  the  requirement  that 
a  hard  copy  be  submitted  to  the 
processing  port  (unless  this  requirement 
is  waived  by  the  port). 

This  modification  to  the  test  is 
effective  on  the  date  this  document  is 
published  in  the  Federal  Register. 

Regulations  No  Longer  Suspended 

The  August  18, 1998,  Federal  Register 
notice  included  a  section  on  regulatory 
provisions  suspended  and  referred  to 
part  111  of  the  Customs  Regulations. 
This  document  aimounces  that  the 
provisions  of  part  111  are  no  longer 
suspended  for  Reconciliation  test 
participants.  Regulations  providing  for 
the  licensing  of,  and  the  granting  of 
permits  to,  customs  brokers  must  be 
complied  with.  This  includes 
compliance  with  §  111.2(b)(2)(i)(C) 
which  requires  a  national  permit  issued 
under  §  111.19(f)  for  a  broker 
participating  in  the  test  to  transact 
customs  business  within  a  district  for 
which  the  broker  does  not  have  a 
district  permit. 

This  modification  to  the  test  is 
effective  120  days  fit)m  the  date  this 
document  is  published  in  the  Federal 
Register.  Affected  customs  brokers 
participating  in  the  test  must  have  a 
valid  national  permit  by  that  date. 

Clarifications  and  Reminders 

Reduced-Data,  No-Change  Aggregate 
Reconciliation  Entries 

After  the  importer  obtains  the 
information  that  was  undeterminable  at 
the  time  underlying  entry  summaries 
were  filed  and  flagged,  the  importer  files 
a  Reconciliation  entry  that  provides  that 
information  (by  the  deadline  applicable 
to  the  kind  of  issue  flagged).  There  are 
two  basic  types  of  Reconciliation 
entries:  the  Aggregate  Reconciliation 
entry  (or  Aggregate  Reconciliation)  and 


the  Entry-by-Entry  Reconciliation  entry 
(or  Entry-by-Entry  Reconciliation). 

The  Aggregate  Reconciliation  contains 
a  list  of  me  underlying  entry  summaries 
covered  and  the  aggregate  revenue 
adjustment  relative  to  those  entry 
summaries.  Aggregate  Reconciliations 
can  be  used  to  report  an  increase  in 
duties,  taxes,  and  fees  owed  or  no 
change  in  the  amounts  already  paid 
when  the  underlying  entry  summaries 
were  filed;  decreases  may  be  reported  in 
an  Aggregate  Reconciliation  only  when 
the  importer  includes  a  statement 
waiving  any  claim  to  a  refund  for  those 
decreases. 

The  Entry-by-Entry  Reconciliation  can 
be  used  to  report  an  increase,  decrease, 
or  no-change  in  revenue  (duties,  taxes,    - 
and/or  fees).  Unlike  the  Aggregate 
Reconciliation,  these  Reconciliation 
entries  show  the  revenue  adjustment  or 
no  change  in  revenue  relative  to  each 
entry  summary  covered.  In  order  to 
receive  a  refund,  the  importer  must  file 
an  Entry-by-Entry  Reconciliation. 

The  March  13,  2001,  Federal  Register 
notice  announced  a  new  kind  of 
Aggregate  Reconciliation:  The  reduced- 
data,  no-change  Aggregate 
Reconciliation.  These  Reconciliation 
entries  cover  only  entry  summaries  that 
show  no  change  or  adjustment  (no 
increase  or  decrease)  at  the  time  the 
Reconciliation  entry  is  filed.  The 
reduced-data  feature  of  this  Aggregate 
Reconciliation  relieves  importers  bom 
having  to  provide,  in  the  Reconciliation 
entry,  the  aggregate  total  of  the  original 
duties,  ta5ces,  and  fees  applicable  to  the 
underlying  entry  summaries.  Importers 
have  been  using  this  feature  of  the  test 
program  since  October  23.  2001,  to  close 
out  flagged  entry  summaries  that  have 
no  change  in  reportable  data.  On  that 
date.  Customs  announced  availability  of 
the  feature  via  ABI  Administrative 
Message  number  01-1152. 

In  monitoring  the  test.  Customs 
recognized  a  need  to  clarify  that  the 
reduced-data,  no-change  Aggregate 
Reconciliation  entry  is  for  use  only 
when  the  importer  chooses  to  close  out 
the  Reconciliation  with  no  further 
action:  i.e.,  when  the  importer  does  not 
anticipate  making  any  changes/ 
modifications  whatsoever  to  that 
Reconciliation.  These  Reconciliation 
entries  are  not  to  be  used  for  the  single 
purpose  of  meeting  the  filing  deadline 
with  the  intent  to  later  amend  the  no-  ' 
change  Reconciliation  entry,  prior  to  its 
liquidation,  when  the  still  outstanding 
undeterminable  information  is  obtained. 
If  a  reduced  data,  no-change  Aggregate 
Reconciliation  is  filed,  that  entry  will  be 
liquidated  immediately. 

Test  participants  filing  the  reduced- 
data,  no-change  Aggregate 
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Reconciliation  are  reminded  that  they 
must  still  submit  the  ABI  header 
document  in  hard  copy  to  the 
processing  port  to  which  the  ABI 
transmission  is  made.  This  header 
document  should  state:  "Spreadsheet  is 
not  provided  because  there  are  no 
adjustments  to  reportable  data  elements 
in  this  Reconciliation."  Participants  are 
required  to  transmit  this  same  statement 
in  the  R15/R16  record  of  their  ABI 
transmission.  Failure  to  provide  both 
the  R15/R16  statement  and  the 
hardcopy  document  will  constitute  a 
failure  to  file  violation. 

Where  a  test  participant  who  must  file 
a  Reconciliation  entry  to  meet  the  filing 
deadline  has  yet  to  obtain  the 
undeterminable  information  needed  to 
resolve  the  flagged  issue,  that  test 
participant  should  timely  file  a  no- 
change  Aggregate  Reconciliation  entry 
[not  a  reduced  data,  no-change 
Aggregate  Reconciliation  entry) 
providing  the  original  duties,  taxes,  and 
fees  data  and,  if  possible,  the  best 
available  information  of  changes 
expected,  along  with  a  letter  requesting 
that  Customs  delay  liquidation  until  the 
needed  information  is  obtained. 

"Port"  Column  on  the  Reconciliation 
Line  Item  Spreadsheet 

The  data  elements  and  specific 
columns  of  the  Reconciliation  line  item 
spreadsheet  were  explained  in  the 
February  6, 1998,  Federal  Register 
notice  and  ABI  Administrative  Message 
number  99-0506,  dated  July  9,  1999. 
Because  certain  information  was 
omitted  from  the  sample  spreadsheet. 
Customs  is  clarifying  its  instructions  on 
properly  completing  the  spreadsheet. 

Tne  sample  spreadsheet  included  in 
the  Federal  Register  notice  (Durant 
Motor  Corp.)  has  several  blank  fields  in 
the  port  column  among  the  fourteen 
rows  listed.  Customs  notes  that  per  U.S. 
Bureau  of  the  Census  requirements,  all 
fields  in  the  port  column  must  be  filled 
in  with  either:  (1)  The  specific  four  digit 
port  code  applicable  to  the  port  where 
the  merchandise  represented  by  that 
line  item  was  entered  or  (2)  the  word 
"all"  to  denote  that  the  merchandise 
represented  by  that  line  item  entered 
through  multiple  ports.  This  should 
eliminate  any  confusion  regarding 
proper  execution  of  the  port  column 
element  of  the  spreadsheet. 

Reconciliation  Bond  Riders 

One  of  the  requirements  for 
participation  in  the  Reconciliation  test 
program  is  the  submission  of  a 
Reconciliation  bond  rider.  The  bond 
rider  is  an  addendum  to  the  continuous 
entry  bond  required  imder  the  Customs 
Regulations  (19  CFR  part  113)  and  is 


designed  to  cover  Reconciliation  entries. 
Specific  Reconciliation  bond  rider 
language  can  be  fouind  in  the  August  18, 
1998,  Federal  Register  notice. 

During  monitoring  of  the  test. 
Customs  discovered  that  bond  riders 
have  not  always  been  filed  properly.     " 
Thus,  Customs  reminds  participants  in 
the  Reconciliation  test  program  that 
updated  Reconciliation  bond  riders 
should  be  submitted  to  the  Customs  port 
where  the  bond  was  filed,  with  a  copy 
of  the  bond  rider  submitted  to  the 
Headquarters  Reconciliation  Team. 

Updated  Address  and  ABI  Filing 
Information  for  NY/Newark  Port  1001 

Due  to  the  terrorist  attacks  that 
destroyed  the  U.S.  Customhouse  at  6 
World  Trade  Center  in  New  York,  the 
address  for  Reconciliation  submissions 
for  importers  assigned  to  NY/Newark 
(port  1001)  has  changed.  The  new 
address  is:  U.S.  Customs  Service,  1210 
Corbin  Street,  Elizabeth,  NJ  07201. 
Filers  may  still  transmit  the  ABI  portion 
of  their  Reconciliations  to  port  1001. 

Dated:  September  24,  2002. 
Jay  son  P.  Ahem, 

Assistant  Commissioner,  Office  of  Field 

Operations. 

(FR  Doc.  02-24588  Filed  9-26-02;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 
[REG-209828-96] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Pubhc  Law  104-13(44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulation,  REG-209828 
(TD  8758),  Nuclear  Decommissioning 
Funds;  Revised  Schedules  of  Ruling 
Amounts  (§  1.468A-3). 
DATES:  Written  comments  should  be 
received  on  or  before  November  26, 
2002,  to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  Kirkland,  Internal  Revenue 


Service,  room  6411, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  regulation  should  be 
directed  to  Larnice  Mack  (202)  622- 
3179,  or  through  the  Internet 
(Lamice.Maci^irs.gov),  Internal 
Revenue  Service,  room  6407, 1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Nuclear  Decommissioning 
Funds;  Revised  Schedules  of  Ruling 
Amounts. 

OMB  Number:  1545-1511. 

Regulation  Project  Number:  REG- 
209828-96. 

Abstract:  This  regulation  relates  to 
requests  for  revised  schedules  of  ruling 
amounts  for  nuclear  decommisioning 
reserve  funds  imder  section  468A(d)  of 
the  Internal  Revenue  Code.  The 
regulation  eases  the  burden  on  affected 
taxpayers  by  permitting  electing 
taxpayers  with  qualifying  interests  in 
nuclear  power  plants  to  adjust  their 
ruling  amounts  under  a  formula  or 
method  rather  than  by  filing  a  request 
for  a  revised  schedule  of  ruling 
amounts. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
20. 

Estimated  Time  Per  Respondent:  5 
hours. 

Estimated  Total  Annual  Burden 
Hours:  100. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  iathe  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
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performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  piirchase  of  services 
to  provide  information. 

Approved:  September  17,  2002. 
Glenn  Kirkland, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  02-24671  Filed  9-26-02;  8:45  am] 
BHJJNO  CODE  4«3O-011-* 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  8820 

agency:  Internal  Revenue  Service  (IRS), 

Treasury 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  conunent  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Uw  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
8820,  Orphan  Drug  Credit. 
DATES:  Written  comments  should  be 
received  on  or  before  November  26, 
2002,  to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  Kirkland,  Internal  Revenue 
Service,  room  6411, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Allan  Hopkins, 
(202)  622-6665,  or  through  the  Internet 
lAllan.M.Hopkins@irs.gov).  Internal 
Revenue  Service,  room  6407, 1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Orphan  Drug  Credit. 

OMB  Number:  1545-1505. 
.     Form  Number:  8820. 


Abstract:  Filers  use  this  form  to  elect 
to  claim  the  orphan  drug  credit,  which 
is  50%  of  the  qualified  clinical  testing 
expenses  paid  or  incurred  with  respect 
to  low  or  unprofitable  drugs  for  rare 
diseases  and  conditions,  as  designated 
under  section  526  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
100. 

Estimated  Time  Per  Respondent:  9 
hours,  19  minutes. 

Estimated  Total  Annual  Burden 
Hours:  932. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  simimarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  September  17.  2002. 
Glenn  Kirkland, 
IRS  Reports  Clearance  Officer. 
(FR  Doc.  02-24672  Filed  9-26-02;  8:45  am) 
BMJJNa  CODE  4U0-P1-^     . 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Privacy  Act  of  1074;  System  of 
Records 

AGENCY:  Department  of  Veterans  Affairs 

(VA). 

ACnON:  Notice  of  amendment  to  system 

of  records. 

SUMMARY:  The  Privacy  Act  of  1974  (5 
U.S.C.  552(e)(4))  requires  that  all 
agencies  publish  in  the  Federal  Register 
a  notice  of  the  existence  and  character 
of  their  systems  of  records.  Notice  is 
hereby  given  that  the  Department  of 
Veterans  Affidrs  (VA)  is  amending  the 
system  of  records  entitled  "Patient  Fee 
Basis  Medical  and  Pharmacy  Records- 
VA"  (23VA136)  as  set  forth  in  the 
Federal  Register  40  FR  38095  dated  8/ 
26/75  and  amended  in  the  Federal 
Register  58  FR  40852  dated  7/30/93.  VA 
is  revising  the  System  Name  and 
Number  and  amending  the  paragraphs 
for  System  Location;  Purpo8e(s); 
Routine  Uses  of  Records  Maintained  in 
the  System;  Policies  and  Practices  for 
Storing,  Retrieving,  Accessing, 
Retaining,  and  Disposing  of  records  in 
the  System,  including  Storage  and 
Safeguards;  and  System  Manager.  VA  is 
republishing  the  system  notice  in  its 
entirety. 

DATES:  Comments  on  the  amendment  of 
this  system  of  records  must  be  received 
no  later  than  October  28,  2002.  If  no 
public  comment  is  received,  the  new 
system  will  become  effective  October 
28,  2002. 

ADDRESSES:  You  may  mail  or  hand- 
deliver  written  comments  concerning 
the  proposed  amended  system  of 
records  to  the  Office  of  Regulations 
Management  (02D),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420;  or  fax 
comments  to  (202)  273-9289;  or  e-mail 
comments  to 

" OGCflegu/atJons®mai7. va.gov".  All 
relevant  material  received  before 
October  28,  2002  will  be  considered. 
Comments  will  be  available  for  public 
inspection  at  the  above  address  in  the 
Office  of  Regulations  Management, 
Room  1158,  between  the  hours  of  8  a.m. 
and  4:30  p.m.,  Monday  through  Friday 
(except  holidays). 

FOR  FURTHER  INFORMATION  CONTACT: 
Privacy  Act  Officer  (19),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420,  telephone 
(727)  320-1839. 

SUPPLEMENTARY  INFORMATION:  The  name 
and  number  of  the  system  is  changed 
from  "Patient  Fee  Basis  Medical  and 
Pharmacy  Records- VA"  (23VA136)  to 
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the  "Non-VA  Fee  Basis  Records-VA" 
(23VA163).  The  change  in  system  name 
and  number  reflects  organizational 
changes  within  the  Department.  The 
System  Location;  Purpose(s);  Policies 
and  Practices  for  Storing,  Retrieving, 
Acces^g,  Retaining,  and  Disposing  of 
records  in  the  System,  including  Storage 
and  Safeguards  have  been  amended  to 
reflect  changes  in  institutional  names. 
Specifically,  VA  Central  Office  has  been 
revised  to  VA  Headquarters,  VA  Boston 
Development  Center  to  VA  Allocation 
Resource  Center,  VA  Data  Processing 
Center  to  Austin  Automation  Center 
(AAC).  and  DHCP  to  VISTA. 

A  new  routine  use  is  being  added  to 
allow  for  the  disclosure  of  relevant 
information  to  individuals, 
organizations,  private  or  public 
agencies,  etc.,  with  whom  VA  has  a 
contract  or  agreement  to  perform  such 
'  services  as  VA  may  deem  practicable  for 
the  purposes  of  laws  administered  by 
VA.  in  order  for  the  contractor  or 
subcontractor  to  perform  the  services  of 
the  contract  or  agreement.  VA 
occasionally  contracts  out  certain  of  its 
functions  when  this  would  contribute  to 
effective  and  efficient  operations.  VA 
must  be  able  to  give  a  contractor 
whatever  information  is  necessary  for 
the  contractor  to  fulfill  its  duties.  In 
these  situations,  safeguards  are  provided 
in  the  contract  prohibiting  the 
contractor  from  using  or  disclosing  the 
information  for  any  purpose  other  than 
that  described  in  the  contract.  Routine 
use  1  is  being  deleted  and  the  routine 
uses  will  be  renumbered.  The  System 
Manager  was  amended  to  reflect  the 
organizational  changes  of  the 
Department.  VA  is  republishing  the 
system  notice  in  its  entirety. 

The  notice  of  intent  to  publish  and  an 
advance  copy  of  the  system  notice  have 
been  sent  to  the  appropriate 
Congressional  committees  and  to  the 
Director  of  the  Office  of  Management 
and  Budget  (OMB)  as  required  by  5 
U.S.C.  552a(r)  (Privacy  Act)  and 
guidelines  issued  by  OMB  (65  FR 
77677),  December  12.  2000. 

Approved:  September  11,  2002. 
Anthony  J.  Prindpi. 
Secretary  of  Veterans  Affairs. 

~23VA163  .1 

SYSTEM  NAME: 

Non-VA  Fee  Basis  Records-VA. 

SYSTEM  LOCATKM: 

Paper  records  are  maintained  at  VA 
health  care  facilities  and  Federal  record 
centers.  Information  is  stored  also  in 
automated  storage  media  records  that 
are  maintained  at:  The  health  care 
focilities  (in  most  cases,  back-up 


computer  tape  information  is  stored  also 
at  off-site  locations);  Department  of 
Veterans  Affairs  Headquarters,  810 
Vermont  Ave,  NW.,  Washington,  DC; 
the  VA  Allocation  Resource  Center, 
Braintree,  Massachusetts;  the  VA  Office 
of  Information  Field  Offices  (OIFOs);  the 
Veterans  Benefits  Administration  (VBA) 
Regional  Directors  and  Division  Offices; 
and  the  Austin  Automation  Center 
(AAC)  located  in  Austin,  Texas.  Address 
locations  for  VA  facilities  are  listed  in 
VA  Appendix  1  of  the  biennial  Privacy 
Act  Issuances  publication. 

CATEGORIES  Of  INOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

1.  Veterans  who  have  applied  for 
health  care  services  under  title  38, 
United  States  Code,  Chapter  17. 

2.  Beneficiaries  of  other  Federal 
agencies. 

3.  Pensioned  members  of  allied  forces 
who  are  provided  health  care  services 
under  Title  38.  United  States  Code, 
Chapter  1. 

4.  Non-VA  health  care  providers  who 
provide  fee  basis  services  to  veterans. 

CATEGORCS  Of  RECORDS  M  THE  SYSTEM: 

The  records  include  information 
concerning  patients  who  are  authorized 
to  obtain  medical  care  and  services  from 
non-VA  health  care  institutions  and 
providers  and  the  institutions  and/or 
providers  (e.g.,  individuals,  pharmacies, 
clinics  or  group  practices,  hospitals, 
nursing  homes,  physicians, 
psychologists,  podiatrists,  optometrists, 
nurses,  and  others)  who  furnish  the 
authorized  medical  treatment,  services, 
medications,  or  supplies.  The  patient 
information  may  include  name,  address, 
social  security  and  VA  claim  numbers, 
medical  conditions  authorized  for 
treatment,  eligibility  information  related 
to  such  treatment,  the  date  authorization 
for  the  services  was  issued  and  the 
period  of  validity,  the  amounts  paid  for 
travel  benefits,  the  amounts  reimbursed 
for  services  paid  for  by  the  patient,  and 
information  that  pertains  to  the  medical 
care.  Information  that  is  maintained 
concerning  the  health  care  institutions 
and  providers  may  include  name, 
address,  social  seciirity  or  employer's 
taxpayer  identification  numbers, 
services  rendered,  fees  charged  and 
amounts  paid  for  services  rendered,  and 
earnings  for  performing  such  services. 

AUTHORfTY  FOR  MAVITENANCE  Of  THE  SYSTEM: 

Title  38,  United  States  Code,  chapter 
1,  section  111  and  chapter  17,  sections 
1703, 1710, 1712.  1720  and  1728. 

PURPOSE(S): 

The  records  or  information  are  used 
for  the  purposes  of  reporting  health  care 
provider  earnings  to  the  Internal 


Revenue  Service;  producing  various 
management  and  patient  follow-up 
reports;  responding  to  patient  and  other 
inquiries;  statistical  analysis;  for 
resource  allocation  and  plaiming; 
providing  clinical  and  administrative 
support  to  patient  medical  care  and 
payments  for  medical  care;  determining 
entitlement  and  eligibility  for  VA 
benefits;  processing  and  adjudicating 
benefit  claims  by  VBA  Regional  Office 
(RO)  staff;  audits,  reviews  and 
investigations  conducted  by  staff  of  the 
health  care  facility,  the  VBA  Regional 
Directors  and  Division  Offices,  VA 
Headquarters,  and  the  VA  Office  of 
Inspector  General  (OIG);  law 
enforcement  investigations;  and  quality 
assurance  audits,  reviews  and 
investigations. 

ROUTINE  USES  Of  RECORDS  MAfffTAMED  M  THE 
SYSTEM  INCLUDMG  CATEGORCS  Of  USERS  AND 
THE  PURPOSES  Of  SUCH  USES: 

To  the  extent  that  records  contained 
in  the  system  include  information 
protected  by  38  U.S.C.  7332  (formerly 
section  4132),  i.e.,  medical  treatment 
information  related  to  drug  abuse, 
alcoholism  or  alcohol  abuse,  sickle  cell 
anemia  or  infection  with  the  human 
immunodeficiency  virus,  that 
information  cannot  be  disclosed  imder  a 
Routine  Use  unless  there  is  also  specific 
statutory  authority  permitting 
disclosure. 

1.  Any  information  in  this  system, 
except  the  name  and  address  of  a 
veteran,  which  is  relevant  to  a  suspected 
violation  or  reasonably  imminent 
violation  of  law,  whether  civil,  criminal 
or  regulatory  in  nature  and  whether 
arising  by  general  or  program  statute  or 
by  regulation,  rule  or  order  issued 
pursuant  thereto,  may  be  disclosed  to  a 
Federal,  State,  local  or  foreign  agency 
charged  with  the  responsibility  of 
investigating  or  prosecuting  such 
violation,  or  charged  with  enforcing  or 
implementing  the  statute,  regulation, 
rule  or  order  issued  pursuant  thereto. 
The  names  and  addresses  of  veteran 
may  only  be  disclosed: 

a.  To  a  Federal  agency  charged  with 
the  responsibility  of  investigating  or 
prosecuting  such  violation,  or  charged 
with  enforcing  or  implementing  the 
statute,  regulation,  rule  or  order  issued 
pursuant  thereto,  in  response  to  its 
official  request. 

b.  To  any  foreign.  State  or  local 
government  agency  or  instrumentality 
charged  under  applicable  law  with  the 
protection  of  the  public  health  or  safety 
if  a  qualified  representative  of  such 
organization,  agency  or  instnunentality 
has  made  a  written  request  that  such 
name  and  address  be  provided  for  a 
purpose  authorized  by  law. 
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2.  A  record  from  this  system  of 
records  may  be  disclosed  as  a  "routine 
use"  to  a  Federal,  State,  or  local 
govenmient  agency,  or  to  a  non- 
governmental organization  maintaining 
civil,  criminal  or  other  relevant 
information,  such  as  current  licenses, 
registration  or  certification,  if  necessary 
to  obtain  information  relevant  to  an 
agency  decision  concerning  the  hiring  . 
or  retention  of  an  employee,  the  use  of 
an  individual  as  a  consultant,  attending 
or  to  provide  fee  basis  health  care,  the 
issuance  of  a  security  clearance,  the 
letting  of  a  contract,  or  the  issuance  of 

a  license,  grant  or  other  health, 
educational  or  welfere  benefits.  Any 
information  in  this  system  also  may  be 
disclosed  to  any  of  the  above-listed 
governmental  organizations  as  part  of  a 
series  of  ongoing  computer  matches  to 
determine  if  VA  health  care 
practitioners  and  private  practitioners 
used  by  the  VA  hold  current, 
unrestricted  licenses,  or  are  nurentiy 
registered  in  a  State,  and  are  board 
certified  in  their  specialty,  if  any.  These 
computer  matches  are  performed 
pursuant  to  the  VA  OIG's  authority 
under  Pub.  L.  95-452.  section  4(a).  to 
detect  and  prevent  fraud  and  abuse. 

3.  A  record  from  this  system  of 
records  may  be  disclosed  to  a  Federal 
agency,  in  response  to  its  request,  in 
connection  with  the  hiring  or  retention 
of  an  employee,  the  issuance  of  a 
secvirity  clearance,  the  reporting  of  an 
investigation  of  an  employee,  the  letting 
of  a  contract,  or  the  issuance  of  a 
license,  grant,  or  other  benefit  by  the 
requesting  agency,  tp  the  extent  that  the 
information  is  relevant  and  necessary  to 
the  requesting  agency's  decision  on  the 
matter. 

4.  To  the  Treasury  Department  to 
fricilitate  payments  to  physicians, 
clinics,  and  pharmacies  for 
reimbursement  of  services  rendered. 

5.  To  the  Treasury  Department  to 
facilitate  pajrments  to  veterans  for 
reimbursements  of  travel  expenses. 

6.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

7.  Disclosure  may  be  made  to  National 
Archives  and  Records  Administration 
(NARA),  General  Services 
Administration  (GSA)  in  records 
management  inspections  conducted 
under  authority  of  44  United  States 
Code. 

8.  Records  from  this  system  of  records 
may  be  disclosed  to  a  Federal  agency  or 
to  a  State  or  local  government  licensing 
board  and/or  to  the  Federation  of  State 
Medical  Boards  or  a  similar  non- 
government entity  which  maintains 


records  concerning  individuals' 
employment  histories  or  concerning  the 
issuance,  retention  or  revocation  of 
licenses,  certifications,  or  registration 
necessary  to  practice  an  occupation, 
profession  or  specialty,  in  order  for  the 
agency  to  obtain  information  relevant  to 
an  agency  decision  concerning  the 
hiring,  retention  or  termination  of  an 
employee  or  to  inform  a  Federal  agency 
or  licensing  boards  or  the  appropriate 
non-govemment  entities  about  the 
health  care  practices  of  a  terminated, 
resigned  or  retired  health  care  employee 
whose  professional  health  care  activity 
so  significanUy  failed  to  conform  to 
generally  accepted  standards  of 
professional  medical  practice  as  to  raise 
reasonable  concern  for  the  health  and 
safety  of  patients  in  the  private  sector  or 
from  another  Federal  agency.  These 
records  may  also  be  disclosed  as  part  of 
an  ongoing  computer  matching  program 
to  accomplish  these  purposes. 

9.  Identifying  information  in  this 
system,  including  name,  address,  social 
security  number  and  other  information 
as  is  reasonably  necessary  to  identify 
such  individual,  may  be  disclosed  to  the 
National  Practitioner  Data  Bank  at  the 
time  of  hiring  and/or  clinical 
privileging/reprivileging  of  health  care 
practitioners,  and  other  times  as  deemed 
necessary  by  VA.  in  order  for  VA  to 
obtain  information  relevant  to  a 
Department  decision  concerning  the 
hiring,  privileging/reprivilemng. 
retention  or  termination  of  the  applicant 
or  employee. 

10.  Relevant  information  from  this 
system  of  records  may  be  disclosed  to 
the  National  Practitioner  Data  Bank  and/ 
or  State  Licensing  Board  in  the  State(8) 
in  which  a  practitioner  is  licensed,  in 
which  the  VA  facility  is  located,  and/or 
in  which  an  act  or  omission  occurred 
upon  which  a  medical  malpractice 
claim  was  based  when  VA  reports 
infcHination  concerning:  (a)  Any 
pajrment  for  the  benefit  of  a  physician, 
dentist,  or  other  licensed  health  care 
practitioner  which  was  made  as  the 
result  of  a  settlement  or  judgment  of  a 
claim  of  medical  malpractice  if  an 
appropriate  determination  is  made  in 
accordance  with  agency  policy  that 
payment  was  related  to  substandard 
care,  professional  incompetence  or 
professional  misconduct  on  the  part  of 
the  individual;  (b)  a  final  decision 
which  relates  to  possible  incompetence 
or  improper  professional  conduct  that 
adversely  affects  the  clinical  privileges 
of  a  physician  or  dentist  for  a  period 
longer  than  30  days;  or  (c)  the 
acceptance  of  the  surrender  of  clinical 
privileges  or  any  restriction  of  such 
privileges  by  a  physician  or  dentist 
either  while  imder  investigation  by  the 


health  care  entity  relating  to  possible 
incompetence  or  improper  professional 
conduct,  or  in  return  for  not  conducting 
such  an  investigation  or  proceeding. 
These  records  may  also  be  disclosed  as 
part  of  a  computer  matching  program  to 
accomplish  these  purposes. 

11.  Relevant  identifying  and  medical 
treatment  information  (excluding 
medical  treatment  information  related  to 
drug  or  alcohol  abuse,  infection  with  the 
human  immunodeficiency  virus  or 
sickle  cell  anemia)  may  be  disclosed  to 

a  Federal  agency  or  non-VA  health  care 
provider  or  institution  when  VA  refers 
a  patient  for  treatment  or  medical 
services  or  authorizes  a  patient  to  obtain 
non-VA  medical  services  and  the 
information  is  needed  by  the  Federal 
agency  or  non-VA  institution  or 
provider  to  perform  the  services  or  for 
VA  to  obtain  sufficient  information  in 
order  to  make  payment  for  the  SOTvices. 
to  evaluate  the  services  rendered,  or  to 
determine  the  need  for  additional 
services. 

12.  Information  maintained  in  this 
system  concerning  non-VA  health  care 
institutions  and  providers,  including 
name,  address,  social  security  or 
employer's  taxpayer  identification 
numbOTs.  may  be  disclosed  to  the 
Treasury  Department.  Internal  Revenue 
Service,  to  report  calendar  year  earnings 
of  $600  or  more  for  income  tax  reporting 
purposes. 

13.  In  order  to  prevent  or  identify 
duplicate  payments  by  Medicare 
intermediaries,  relevant  information 
(excluding  medical  treatment 
information  related  to  drug  or  alcohol 
abuse,  infection  with  the  human 
immimodefidency  virus  or  sickle  cell 
anemia)  may  be  disclosed  to  the 
Department  of  Health  and  Human 
Services  (HHS)  for  the  purpose  of 
identifying  individuals  who  are 
authorized  by  VA  to  obtain  non-VA 
health  care  services  at  VA's  expense  and 
those  for  whom  payments  have  been 
made.  The  information  to  be  disclosed 
to  HHS  includes  identifying  information 
(patient  and  provider  names,  addresses, 
social  security  and  taxpayer 
identification  numbers,  and  date  of  birth 
of  patient),  treatment  information  (dates 
and  diagnostic,  surgical,  and  services 
provided  codes)  and  payment 
information  (payee,  amounts  and  dates). 

14.  Disclosure  of  relevant  information 
may  be  made  to  individuals, 
organizations,  private  or  public 
agencies,  etc.,  with  whom  VA  has  a 
contract  or  agreement  to  perform  such 
services  as  VA  may  deem  practicable  for 
the  purposes  of  laws  administered  by 
VA.  in  order  for  the  contracts  or 
subcontractor  to  perform  the  services  of 
the  contract  or  agreement. 
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POUOES  AND  PflACnCES  FOR  STORING, 
RETRIEVING,  ACCESSMG,  RETAINING,  AND 
DISPOSING  OF.  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  on  paper 
documents  at  the  health  care  facilities. 
Paper  payment  vouchers  are  maintained 
at  the  health  care  facility  or  AAC  at 
Austin,  Texas.  Information  on 
automated  storage  media  (e.g., 
microfilin,  microfiche,  magnetic  tape 
and  magnetic  disks  and  laser  optical 
media)  is  stored  at  the  health  care 
facilities  (includes  record  information 
stored  in  the  Integrated  Hospital  System 
(IHS)  at  selected  medical  facilities  and 
at  other  facilities  in  the  Veterans 
Integrated  Systems  and  Technology 
Architecture  (VistA)  system,  and,  in 
most  cases,  copies  of  back-up  computer 
files  maintained  at  off-site  locations), 
VA  Headquarters,  the  VA  Allocation 
Resource  Center  (ARC),, the  Regional 
Directors  and  Division  Offices,  the 
OIFOs  and  the  AAC.  Reports  generated 
from  these  records  are  maintained  on 
paper  and  microfiche  at  the  health  care 
facilities,  VA  Headquarters,  the  Regional 
Directors  and  Division  Offices,  and  the 
AAC. 

retrievabiuty: 

Information  is  retrieved  by  the 
patient's  name  and/or  social  security 
number  and/ or  the  name  or  social 
security  or  taxpayer  identification 
numbers  of  the  non-VA  health  care 
institution  or  provider. 

safeguards:        j 

1 .  Access  to  working  spaces  and 
record  storage  areas  in  VA  health  care 
facilities  is  restricted  to  VA  employees 
On  a  "need-to-know"  basis.  Generally, 
file  areas  are  locked  after  normal  duty 
hours  and  the  health  care  facilities  are 
protected  from  outside  access  by  the 
Federal  Protective  Service  or  other 
security  personnel.  Access  to  the 
records  is  restricted  to  VA  employees 
who  have  a  need  for  the  information  in 
the  performance  of  their  official  duties. 
Employee  records  or  records  of  public 
figures  or  otherwise  sensitive  records 
are  generally  stored  in  separate  locked 
files.  Strict  control  measures  are 
enforced  to  ensure  that  access  to  and 
disclosures  from  these  records  are 
limited  to  a  "need-to-know"  basis. 

2.  Access  to  the  VistA  and  IHS 
computer  rooms  at  health  care  facilities 
is  generally  limited  by  appropriate 
locking  devices  and  restricted  to 
authorized  VA  employees  and  vendor  _ 
personnel.  Peripheral  devices  are 
generally  placed  in  secure  areas  (areas 
that  are  locked  or  have  limited  access) 
or  are  otherwise  protected.  Information 
in  the  VistA  and  IHS  systems  may  be 


accessed  by  authorized  VA  employees. 
Access  to  file  information  is  controlled 
at  two  levels:  the  system  recognizes 
authorized  employees  by  a  series  of 
individually  unique  passwords/codes  as 
a  part  of  each  data  message,  and  the 
employees  are  limited  to  only  that 
information  in  the  file  which  is  needed 
in  the  performance  of  their  official 
duties.  Information  that  is  downloaded 
from  the  AAC  and  VistA  and  IHS  files 
and  maintained  on  personal  computers 
is  afforded  similar  storage  and  access 
protections  as  the  data  that  is 
maintained  in  the  original  files.  Remote 
access  to  file  information  by  staff  of  the 
OIFOs,  VBA  Regional  Offices,  and 
access  by  OIG  staff  conducting  an  audit 
or  investigation  at  the  health  care 
facility  or  an  OIG  office  location  remote 
from  the  health  care  facility  is 
controlled  in  the  same  manner. 

3.  Access  to  the  AAC  is  generally 
restricted  to  Center  employees, 
custodial  personnel.  Federal  Protective 
Service  and  other  security  personnel. 
Access  to  computer  rooms  is  restricted 
to  authorized  operational  personnel 
through  electronic  locking  devices.  All 
other  persons  gaining  access  to 
computer  rooms  are  escorted. 
Information  stored  in  the  computer  may 
be  accessed  by  authorized  VA 
employees  at  remote  locations  including 
VA  health  care  facilities,  OIFOs,  VA 
Headquarters,  Regional  Directors  and 
Division  Offices,  and  OIG  headquarters 
and  field  staff.  Access  is  controlled  by 
individually  unique  passwords/codes 
which  must  be  changed  periodically  by 
the  employee. 

4.  Access  to  records  maintained  at  VA 
Headquarters,  the  VA  ARC,  the  OIFOs 
and  the  Regional  Directors  and  Division 
Offices  is  restricted  to  VA  employees 
who  have  a  need  for  the  information  in 
the  performance  of  their  official  duties. 
Access  to  information  stored  on 
automated  storage  media  is  controlled 
by  individually  unique  passwords/ 
codes.  Information  stored  on  computers 
at  the  OIFOs  may  be  accessed  by 
authorized  VA  employees  at  remote 
locations  including  VA  health  care 
facilities  and  Regional  Directors  and 
Division  Offices.  Access  is  controlled  by 
individually  luiique  passwords/codes. 
Records  are  maintained  in  manned 
rooms  during  nonworking  hours.  The 
facilities  are  protected  finm  outside 
access  during  working  hours  by  the 
Federal  Protective  Service  or  other 
security  personnel. 

5.  Iniormation  downloaded  from 
VistA  and  IHS  and  VA  AAC  files  and 
maintained  by  the  OIG  Headquarters 
and  field  offices  on  automated  storage 
media  is  secuired  in  storage  areas  or 
facilities  to  which  only  OIG  staff  have 


access.  Paper  documents  are  similarly 
secxired.  Access  to  paper  documents  and 
information  on  automated  storage  media 
is  limited  to  OIG  employees  who  have 
a  need  for  the  information  in  the 
performance  of  their  official  duties. 
Access  to  information  stored  on 
automated  storage  media  is  controlled 
by  individually  imique  passwords/ 
codes. 

RETENTION  AND  DISPOSAL: 

Paper  documents  at  the  health  care 
facility  related  to  authorizing  the  fee 
basis  care  and  the  services  authorized, 
billed  and  paid  for  are  maintained  in  the 
Patient  Medical  Records-VA 
(24VA136).  These  records  are  retained 
at  health  care  facilities  for  a  minimum 
of  three  years  after  the  last  episode  of 
care.  After  the  third  year  of  inactivity 
the  paper  records  are  transferred  to  a 
records  facility  for  seventy-two  (72) 
more  years  of  storage.  Automated 
storage  media  and  other  paper 
documents  that  are  included  in  this 
system  of  records  and  not  maintained  in 
the  Patient  Medical  Records-VA 
(24VA136)  are  retained  and  disposed  pf 
in  accordance  with  disposition 
authorization  approved  by  the  Archivist 
of  the  United  States. 

system  manager(s)  and  address: 

Director,  Health  Administration 
Service  (163),  VA  Headquarters,  810 
Vermont  Ave.,  NW.,  Washington,  DC 
20420. 

NOTIFICATION  AND  PROCEDURES: 

An  individual  who  wishes  to 
determine  whether  a  record  is  being 
maintained  in  this  system  under  the 
individual's  name  or  other  personal 
identifier,  or  wants  to  determine  the 
contents  of  such  record,  should  submit 
a  written  request  or  apply  in  person  to 
the  last  VA  health  care  facility  where 
care  was  authorized  or  rendered. 
Addresses  of  VA  health  care  facilities 
may  be  found  in  VA  Appendix  1  of  the 
biennial  publication.  All  inquiries  must 
reasonably  identify  the  portion  of  the 
fee  basis  record  involved  and  the  place 
and  approximate  date  that  medical  care 
was  provided.  Inquiries  should  include 
the  patient's  full  name,  social  security 
number  and  return  address. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  information 
regarding  access  to  and  contesting  of  VA 
fee  basis  records  may  write,  call  or  visit 
the  last  VA  facility  where  medical  care 
was  authorized  or  provided. 

CONTESTMG  RECOflO  PROCEOURES: 

(See  Record  Access  Procedures 
above.) 
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RECORD  SOURCE  CATEGORKS: 

The  patient,  family  members  or 
accredited  representative,  and  friends, 
employers  or  other  third  parties  when 
otherwise  unobtainable  from  the  patient 
or  femily;  military  service  departments; 
private  medical  facilities  and  health 
care  professionals;  Patient  Medical 
Records-VA  i24VA136);  other  Federal 
agencies;  VA  regional  offices;  VA 
automated  record  systems  including 
Individuals  Submitting  Invoices/ 
Vouchers  for  Payment-VA  (13VA047), 
Veterans  and  Beneficiaries 
Identification  and  Records  Location 
Subsystem- VA  (38VA23)  and  the 
Compensation,  Pension,  Education  and 
Rehabilitation  Records-VA  (58VA21/ 
22);  and  various  automated  systems 
providing  clinical  and  managerial 
support  at  VA  health  care  facilities. 

[FR  Doc.  02-24391  Filed  9-26-02;  8:45  am] 

BIUMG  CODE  a32IMn-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Privacy  Act  of  1974;  Amendment  of 
Two  Systems  of  Records 

AGENCY:  Department  of  Veterans  A^irs. 
action:  Notice. 

summary:  As  required  by  the  Privacy 
Act  of  1974,  5  U.S.C.  552a(e),  notice  is 
hereby  given  that  the  Department  of 
Veterans  Affairs  (VA)  is  amending  two 
systems  of  records  entitled  "Personnel 
and  Accounting  Pay  System — VA" 
(27VA047)  and  "General  Personnel 
Records  (TiUe  38}— VA"  (76VA05)  by 
adding  a  new  routine  use  to  each  system 
in  order  to  disclose  information  as 
required  by  law  to  enroll  the  children  of 
Federal  employees  in  healthcare 
benefits  coverage  and  to  notify  the 
courts  about  the  coverage. 
DATES:  If  no  public  comment  is  received 
during  the  30-day  review  period 
allowed  for  public  comment,  or  unless 
otherwise  published  in  the  Federal 
Register  by  VA,  the  amended  systems  of 
records  are  effective  October  28,  2002. 
ADOflESSES:  You  may  mail  or  hand- 
deliver  written  comments  concerning 
the  proposed  amendment  to  the  systems 
of  records  to  the  Office  of  Regulations 
Management  (02D),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420;  or  fax 
comments  to  (202)  273-9289;  or  email 
comments  to 

"OGCReguIations@mail.va.gov".  All 
relevant  material  received  before 
October  28,  2002  will  be  considered. 
Comments  will  be  available  for  public 
inspection  at  the  above  address  in  the 
Office  of  Regulations  Management. 


Room  1158,  between  the  hours  of  8  a.m. 
and  4:30  p.m.,  Monday  through  Friday 
(except  holidays). 

FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Mulhem,  Office  of  Financial 
Policy  (047GC1),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington.  DC  20420.  (202)  273- 
5570. 

SUPPLEMENTARY  INFORMATION:  Public 
Law  10&-394  (October  30,  2000),  114 
Stat.  1629,  the  "Federal  Employees 
Health  Benefits  Children's  Equity  Act  of 
2000,"  and  5  U.S.C.  8905(h}  mandate 
that  agencies  ensure  that  employees 
provide  healthcare  benefit  coverage  for 
their  children  when  such  employees  are 
required  to  do  so  by  a  court  or 
administrative  order.  This  law  simply 
places  Federal  employees  in  the  same 
position  as  private  sector  employees  in 
regard  to  being  required  to  provide 
healthcare  benefits  coverage  for  their 
dependent  children  when  required  by 
court  or  administrative  order.  VA  and 
other  Federal  agencies  are  required  to 
enroll  employees  in  the  Federal 
Employees'  Health  Benefits  (FEHB) 
program  if  they  do  not  voluntarily  enroll 
or  purchase  other  healthcare  benefits 
coverage.  An  employee  subject  to  such 
an  order  must  enroll  in  self  and  family 
coverage  in  a  plan  that  provides  full 
benefits  to  his  or  her  cbdld  or  children 
in  the  area  where  they  live  or  provide 
documentation  that  he  or  she  has  other 
healthcare  coverage  for  the  children.  If 
the  employee  does  not  enroll  in  an 
appropriate  healthcare  plan  or  provide 
documentation  of  other  coverage  for  the 
children,  the  agency  must  enroll  the 
employee  for  self  and  family  coverage  in 
the  standard  option  of  the  Blue  Cross 
and  Blue  Shield  Service  Benefit  Plan 
(enrollment  code  105). 

The  Office  of  Personnel  Management 
(OPM)  has  provided  guidance  to 
agencies  on  implementation  of  this  law 
in  OPM  Retirement  and  Insurance 
Service  Benefits  Administration  Letters 
Number  00-224  (November  21,  2000) 
and  Number  01-202  (January  29,  2001), 
and  Retirement  and  Insurance  Service 
Payroll  Office  Letter  Number  P-00-39 
(December  14,  2000). 

In  order  to  comply  with  Public  Law 
106-394  and  5  U.S.C.  8905(h),  VA 
proposes  to  add  a  new  routine  use  to 
27VA047  and  76V A05.  This  new 
routine  use  will  permit  disclosiure  of 
information  to  a  court,  administrative 
entity,  or  custodial  parent  of  a  child  in 
order  to  provide  documentation  of 
payroll  deductions  for  child  healthcare 
insurance  coverage  in  accordance  with 
a  court  or  administrative  order.  The 
routine  use  also  permits  disclosure  of 
information  from  these  systems  of 


records  to  healthcare  insurance  carriers 
in  order  to  enroll  employees  and  their 
children  in  healthcare  insvu^nce  plans. 
VA  has  determined  that  the  release  of 
information  for  these  purposes  is  a 
necessary  and  proper  use  of  the 
information  in  these  systems  of  records 
and  that  the  new  specific  routine  use  for 
transfer  of  this  information  is 
appropriate. 

An  altered  systems  of  records  report 
and  a  copy  of  the  revised  systems  notice 
have  been  sent  to  the  House  of 
Representatives  Committee  on 
Government  Reform  and  Oversight,  the 
Senate  Committee  on  Governmental 
Affairs,  and  the  Office  of  Management 
and  Budget  (OMB)  as  required  by  5 
U.S.C.  552a(r)  and  guidelines  issued  by 
OMB  (65  FR  77677,  (12/12/00)). 

Approved:  September  11,  2002. 
Anthony  J.  Principi, 
Secretary  of  Vetemns  Affairs. 

NOTICE  OF  AMENDMENT  TO  SYSTEMS  OF 
RECORDS 

In  the  system  of  records  identified  as 
27VA047,  "Personnel  and  Accoimting 
Pay  System — VA,"  as  set  forth  in  the 
Federal  Register  40  FR  38095  (8/26/75) 
and  amended  in  48  FR  16372  (4/15/83). 
50  FR  23009  (5/30/85),  51  FR  6858  (2/ 
26/86),  51  FR  25968  (7/17/86),  55  FR 
42534  (10/19/90),  56  FR  23952  (5/24/ 
91),  58  FR  39088  (7/21/93),  58  FR  40852 
(7/30/93),  60  FR  35448  (7/7/95).  62  FR 
41483  (8/1/97),  62  FR  68362  (12/31/97), 
65  FR  20850  (4/18/00),  65  FR  31370  (5/ 
17/00).  and  65  FR  44097  (7/17/00)  the 
system  is  revised  as  follows: 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

***** 

34.  VA  may  disclose  information  from 
this  system  of  records  to  a  court, 
administrative  entity,  or  custodial 
parent  of  a  child  in  order  to  provide 
doctmientation  of  payroll  deductions  for 
child  healthcare  insurance  coverage  in 
accordance  with  a  court  or 
administrative  order  as  required  by  5 
U.S.C.  8905(h),  as  enacted  by  PubUc 
Law  106-394  and  in  accordance  with 
the  procedures  stated  in  the  applicable 
Office  of  Personnel  Management 
Benefits  Administration  and  Payroll 
Office  Letters.  VA  may  also  disclose 
information  from  this  system  of  records 
to  healthcare  insurance  carriers  in  order 
to  enroll  employees  and  their  children 
in  healthcare  insurance  plans  in 
accordance  with  Public  Law  106-394. 
***** 

In  the  system  of  records  identified  as 
76V A05,  "General  Personnel  Records 
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(Title  38}— VA,"  as  set  forth  in  the 
Federal  Register  at  65  PR  45131  (7/20/ 
00),  the  system  is  revised  as  follows: 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

***** 

39.  VA  may  disclose  information  from 
this  system  of  records  to  a  court, 


administrative  entity,  or  custodial 
parent  of  a  child  in  order  to  provide 
documentation  of  pajroll  deductions  for 
child  healthcare  insurance  coverage  in 
accordance  with  a  coiul  or 
administrative  order  as  required  by  5 
U.S.C.  8905(h),  as  enacted  by  Pubhc 
Law  106-394  and  in  accordance  with 
the  procedures  stated  in  the  applicable 
Office  of  Personnel  Management 


Benefits  Administration  and  Payroll 
Office  Letters.  VA  may  also  disclose 
information  from  this  system  of  records 
to  healthcare  insurance  carriers  in  order 
to  enroll  employees  and  their  children 
in  healthcare  insurance  plans  in 
accordance  with  Public  Law  106-394. 

[FR  Doc.  02-24392  Filed  9-26^2;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Administration 


49  CFR  Parts  392  and  393 
[FMCSA  Docket  No.  FMCSA-97-2289] 
RIN2126-AA27 


Development  of  a  North  American 
Standard  for  Protection  Against 
Shifting  and  Falling  Cargo 

agency:  Federal  Motor  Carrier  Safety 
Administration  (FMCSA).  DOT. 
action:  Final  rule. 

SUMMARY:  The  F^CSA  revises  its 
regulations  concerning  protection 
against  shifting  and  falling  cargo  for 
commercial  motor  vehicles  (CMVs) 
engaged  in  interstate  commerce.  The 
new  cargo  securement  standards  are 
based  on  the  North  American  Cargo 
Seciirement  Standard  Model 
Regulations,  reflecting  the  results  of  a 
multi-year  comprehensive  research 
program  to  evalujite  ciurent  U.S.  and 
Canadian  cargo  securement  regulations; 
the  motor  carrier  industry's  best 
practices;  and  recommendations 
presented  during  a  series  of  public 
meetings  involving  U.S.  and  Canadian 
industry  experts.  Federal,  State  and 
Provincial  enforcement  officials,  and 
other  interested  parties.  The  new  rules 
require  motor  carriers  to  change  the  way 
they  use  cargo  securement  devices  to 
prevent  articles  from  shifting  on  or 
within,  or  falling  from,  CMVs.  In  some 
instances,  the  changes  may  require 
motor  carriers  to  increase  the  nmnber  of 
tiedowns  used  to  seciu^  certain  types  of 
cargoes.  However,  the  rule  generally 
does  not  prohibit  the  use  of  tiedowns  or 
cargo  securement  devices  currently  in 
use.  Therefore,  motor  carriers  are  not 
required  to  purchase  new  cargo 
securement  equipment  to  comply  with 
the  rule.  The  intent  of  this  rulemaking 
is  to  reduce  the  number  of  accidents 
caused  by  cargo  shifting  on  or  within,  or 
falling  from,  CMVs  operating  in 
interstate  commerce,  and  to  harmonize 
to  the  greatest  extent  practicable  U.S.. 
Canadian,  and  Mexican  cargo 
securement  regulations. 
DATES:  The  rule  is  effective  December 
26.  2002.  Motor  carriers  must  ensure 
compliance  with  the  final  rule  by 
January  1.  2004.  The  publications 
incorporated  by  reference  in  this  final 
rule  are  approved  by  the  Director  of  the 
Federal  Register  as  of  December  26, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Larry  W.  Minor,  Office  of  Bus  and  Truck 
Standards  and  Operations,  MC-PSV. 


(202)  366-1790:  or  Mr.  Charles  E. 
Medalen.  Office  of  the  Chief  Coimsel. 
MC-CC.  (202)  366-1354.  Federal  Motor 
Carrier  Safety  Administration.  400 
Seventh  Street.  SW..  Washington.  DC 
20590-0001.  Office  hours  are  from  7:45 
a.m.  to  4:15  p.m.,  e.t..  Monday  through 
Friday,  except  Federal  holidays. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  July  27, 1993,  the  House  of 
Representatives  held  a  hearing 
concerning  the  adequacy  of  Federal 
regulations  on  cargo  securement.  as  well 
as  the  enforcement  of  those  regulations 
("Truck  Cargo  Securement  Regulations 
and  Enforcement.  1993:  Hearing  Before 
the  Subcommittee  on  Investigations  and 
Oversight  of  the  House  of 
Representatives'  Committee  on  Public 
Worlcs  and  Transportation,"  103rd 
Cong.,  1st  Sess.  32  (1993)).  The  report  of 
the  July  1993  hearing  is  included  in  the 
public  docket.  The  hearing  was 
prompted  by  several  cargo  securement 
accidents  that  occurred  in  New  York 
between  1990  and  1993.  During  the 
hearing,  the  Federal  Highway 
Administrator  stated  that  the  Ontario 
Ministry  of  Transportation  had    _ 
requested  that  the  FHWA  review  a 
proposal  prepared  on  behalf  of  the 
Canadian  Council  of  Motor  Transport 
Administrators  (CCMTA) — a  non-profit 
association  of  senior  officials  from 
Federal,  Provincial,  and  Territorial 
departments  and  agencies  responsible 
for  the  administration,  regulation,  and 
control  of  motor  vehicle  transportation 
and  highway  safety — for  a  research 
program  to  evaluate  cargo  seciirement 
regulations  and  industry  practices.  The 
Administrator  informed  the 
subcommittee  that  the  FHWA  would 
participate  in  the  research  effort  and 
consider  incorporating  the  results  of  the 
research  into  the  FMCSRs. 

A  cargo  securement  research  working 
group  was  organized  by  the  CCMTA  and 
the  Ontario  Ministry  of  Transportation 
to  discuss  the  research  methodology 
with  industry  groups  and  Federal.  State, 
and  Provincial  governments  from  the 
United  States  and  Canada.  The  working 
group,  which  included  representatives 
from  the  FHWA,  Transport  Canada  (the 
Federal  department  responsible  for 
developing  and  enforcing  the  regulatory 
aspects  of  motor  vehicle  and  motor 
carrier  safety  in  Canada),  the  CCMTA, 
the  Commercial  Vehicle  Safety  Alliance 
(CVSA).  several  States  and  Provinces, 
and  U.S.  and  Canadian  industry,  held 
its  first  meeting  August  16-17. 1993. 
The  cargo  securement  issues  that  were 
to  be  examined  through  the  research 
program  and  the  selected  research 


methodology  are  described  in  a  report 
published  by  the  Ontario  Ministry  of 
Transportation  in  November  of  1993.  A 
copy  of  the  minutes  of  the  first  meeting 
and  a  copy  of  the  report  entitled  "A 
Proposal  for  Research  to  Provide  a 
Technical  Basis  for  a  Revised  National 
Standard  on  Load  Seciuity  for  Heavy 
Trucks"  are  included  in  the  public 
docket. 

The  North  American  Load  Security 
Research  Project  was  initiated  to 
develop  an  understanding  of  the 
mechanics  of  cargo  secinement  on 
heavy  trucks.  The  research-was 
intended  to  provide  a  sound  technical 
basis  for  development  of  the  North 
American  Cargo  Secinement  Standard 
Model  Regulations.  Tests  were 
conducted  to  examine  the  fundamental 
issues  of  anchor  points,  tiedowns, 
blocking  and  friction,  and  issues  related 
to  securement  of  dressed  lumber 
(representative  of  cargoes  that  are 
loaded  lengthwise  on  a  vehicle  and 
secured  with  transverse  tiedowns),  large 
metal  coils,  concrete  pipe,  intermodal 
containers,  and  other  commodities.  A 
copy  of  the  research  reports  is  in  the 
public  docket.  Copies  of  these  reports 
may  be  purchased  from  the  CCMTA, 
2323  St.  Laurent  Boulevard,  Ottawa, 
Ontario  KlG  4J8.  The  telephone  number 
for  the  CCMTA  is  613-736-1003;  the 
Web  site  address  is  http://www.ab.org/ 
ccmta/ccmta.html. 

As  various  portions  of  the  research 
were  completed,  the  results  were 
provided  to  the  Standard  Drafting  Group 
which  was  responsible  for  leading  the 
effort  at  drafting  the  North  American 
Model  Regulations.  Almost  all  of  the 
research  was  completed  by  late  1997, 
with  a  few  remaining  items  completed 
in  1998.  The  drafting  group  was  -- 

responsible  for  reviewing  the  draft 
research  reports  to  determine  how  the 
information  could  best  be  used  to 
improve  specific  cargo  securement 
requirements  in  the  U.S..  Canada,  and 
Mexico. 

Process  for  Development  of  the  North 
American  Model  Regulations 

The  Standard  Drafting  Group 
developed  the  outline  for  the  model 
regulations  with  most  of  the  detailed 
performance  criteria  added  as  the 
research  reports  were  completed. 
Membership  in  the  drafting  group 
included  representatives  from  the 
FHWA.  Transport  Canada.  CCMTA,  the 
Ontario  Ministry  of  Transportation, 
Quebec  Ministry  of  Transportation — 
Ontarinand  Quebec  conducted  most  of 
the  research— and  the  CVSA.  The  CVSA 
was  included  in  the  drafting  group 
because  it  is  an  organization  of  Federal. 
State,  and  Provincial  government 
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agencies  and  representatives  from 
private  industry  in  the  United  States. 
Canada,  and  Mexico  dedicated  to 
improvement  of  commercial  vehicle 
safety.  The  membership  of  the  drafting 
group  was  limited  because  there  was  an 
informal  agreement  among  the 
interested  parties  that  it  would  have 
been  impractical  to  draft  a  technical 
document  with  a  larger  number  of 
participants. 

The  process  used  for  further 
developing  this  outline  for  the  model 
regulations  involved  the  North 
American  Cargo  Securement 
Harmonization  Committee,  a  group  that 
reviewed  major  portions  of  this  outline 
as  it  was  completed  by  the  drafting 
group.  Membership  in  the 
harmonization  group  was  open  to  all 
interested  parties  in  the  U.S.,  Canada, 
and  Mexico.  This  process  was  intended 
to  ensure  that  all  interested  parties  had 
an  opportunity  to  participate  in  the 
development  of  the  model  regulations, 
and  to  identify  and  consider  the 
concerns  of  the  Federal.  State,  and 
Provincial  governments,  carriers, 
shippers,  industry  groups,  and 
associations,  as  well  as  safety  advocacy 
groups  and  the' general  public.  The 
harmonization  group  held  public 
meetings  at  locations  in  the  United 
States  and  Canada,  diuing  which  drafts 
of  the  North  American  Cargo 
Securement  Standard  were  presented 
for  review  and  comment. 
Representatives  of  the  CCMTA  and  the 
CVSA  served  as  co-chairpersons  for  the 
harmonization  group  and  organized  the 
public  meetings.  The  meetings  held  in 
the  U.S.  concerning  the  review  of 
substantive  material  that  would  be 
included  in  the  model  regulations  were 
announced  by  the  FHWA  in  the  Federal 
Register.  There  were  nine  meetings  held 
in  the  U.S.  and  Canada.  Copies  of  the 
minutes  from  the  meetings,  including 
lists  of  the  agencies,  organizations  and 
companies  represented  at  the  meetings, 
are  in  the  public  docket. 

For  individuals  and  groups  unable  to 
attend  the  meetings,  the  CCMTA  posted 
information  on  the  Internet.  The 
Internet  address  is  http://www.ab.org/ 
ccmta/ccmta.html.  Individuals  and 
organizations  with  Internet  electronic 
mail  addresses  were  provided  with  the 
opportunity  to  have  their  names  added 
to  an  electronic  mailing  list  to  receive 
information  on  the  development  of  the 
standard. 

After  all  interested  parties  were  given 
the  opportunity  to  comment  and  their 
concerns  had  been  considered,  the  final 
version  of  the  North  American  Cargo 
Secinement  Standard  was  published  in 
May  1999  by  the  CCMTA.  A  copy  of  the 
standard  is  in  the  public  docket. 


Federal.  State,  and  Provincial 
govenunents  throughout  North  America 
have  now  been  encoinaged  to  adopt  it 
through  their  respective  rulemaking 
processes. 

Publication  of  Advance  Notice  of 
Proposed  Rulemaking 

On  October  17. 1996  (61  FR  54142). 
the  FHWA  published  an  advance  notice 
of  proposed  rulemaking  (ANPRM) 
concerning  the  development  of  the 
North  American  Cargo  Securement 
Standard  Model  Regulations.  The 
agency  requested  comments  on  its 
consideration  of  a  rulemaking  to 
overhaul  the  Federal  cargo  seciuement 
regulations  based  on  the  research 
program  described  above  and  other 
published  cargo-securement  related 
research,  such  as  Southern  Illinois 
University's  March  1995  report  entitled 
"Analysis  of  Rules  and  Regulations  for 
Steel  Coil  Truck  Transport."  A  copy  of 
this  report  is  included  in  the  public 
docket.  The  agency  also  requested 
conunents  on  the  process  that  would  be 
used  to  develop  the  North  American 
Cargo  Securement  Standard  Model 
Regulations. 

Generally,  the  commenters  agreed 
with  the  agency's  plan  to  participate  in 
the  research  program  to  evaluate  cargo 
secinement  systems,  and  the  approach 
the  agency  described  for  developing  the 
North  American  Cargo  Securement 
Standard  Model  Regulations.  However, 
some  of  the  commenters  expressed 
concerns  about  specific  issues  they 
believe  were  not  discussed  adequately 
in  the  research  and  standards 
development  program  described  in  the 
ANPRM. 

Publication  of  NPRM 

On  December  18.  2000.  the  agency 
published  a  notice  of  proposed 
rulemaking  (NPRM)  to  adopt  rules  based 
on  the  North  American  Cargo 
Securement  Standard  Model 
Regulations  (65  FR  79050).  The  NPRM 
requested  comments  on  all  aspects  of 
the  rulemaking. 

Discussion  of  Comments  to  the  NPRM 

The  agency  received  102  comments  in 
response  to  the  NPRM.  The  commenters 
included  individuals  concerned  about 
highway  safety,  truck  drivers,  motor 
carriers,  motor  carrier  associations, 
manufacturers  and  shippers  of  products 
transported  on  trucks,  truck  trailer 
manufactiners,  manufactiners  of  devices 
used  to  seciire  articles  of  cargo  on 
conunercial  motor  vehicles  and  several 
associations  representing  such 
manufactmers.  and  safety  advocacy 
groups. 


Generally,  the  majority  of  the 
commenters  supported  Uie  concept  of 
adopting  the  North  American  Cargo 
Securement  Standard  Model 
Regulations.  However,  almost  all  of  the 
commenters  suggested  revisions  of  some 
of  the  requirements  to  make  the 
proposed  rule  more  consistent  with  the 
model  regulations,  and  to  improve  the 
clarity  of  the  requirements.  A  number  of 
the  commenters  had  objections  to 
certain  provisions  of  the  model 
regulations  that  were  proposed  for 
adoption,  suggesting  that  their  concerns 
were  not  adequately  addressed  during 
the  public  meeting  process  used  for 
developing  the  model  regulations.  The 
major  issues  are  addressed  below. 

Applicability  of  Cugo  Securement 
Rules 

Several  commenters  expressed 
concerns  about  the  applicability  of  the 
cargo  securement  rules  to  commercial 
motor  vehicles  with  a  gross  vehicle 
weight  less  than  26,000  poimds.  The 
National  Association  of  Trailer 
Manufacturers  stated: 

Our  association  is  dedicated  to  promoting 
safety  in  trailers  under  26.000  lbs  GVWR 
[gross  vehicle  weight  rating).  We  focus  on 
that  segment  of  the  trailer  industry.  We  have 
observed  repeatedly  that  regulations  are 
written  based  on  experiences  of  tractor-trailer 
rigs — the  big  ones — all  over  26.000  lbs 
GVWR — and  then  are  automatically  applied 
to  the  much  smaller  and  much  different 
trailers. 

We  respectfully  submit  that  the  major 
differences  of  frame  structure,  platform 
height,  axle  placements  and  towing  methods 
are  signiTicant  and  they  do  affect  handling, 
loading,  and  safety  characteristics  of  these 
trailers. 

Therefore,  our  general  concern  and  fear  is 
that  regulations  are  developed  and  applied  to 
our  segment  of  the  industry  without 
considering  their  real  needs,  designs  and 
ultimate  impact  on  manufacturing  costs. 

We  suggest  that  the  rulemaking  in  this  case 
of  cargo  securement  be  applied  only  to  those 
trailers  (over  26.000  lbs  GVWR)  where  they 
are  needed. 

United  Parcel  Service.  Inc.  (UPS  )  also 
believes  that  there  is  insufficient  data 
concerning  the  securement  of  cargo 
transported  in  vehicles  with  a  GVWR 
greater  than  10,001  pounds  but 
substantially  less  than  26.001  pounds, 
the  weight  typically  associated  with  a 
heavy  vehicle.  UPS  does  not  believe  that 
FMCSA  has  investigated  the  mechanical 
differences  between  such  vehicles  and 
heavy  trucks,  and  argues  that  the  agency 
has  made  no  effort  to  determine  the 
propriety  of  applying  performance 
criteria  and  other  standards  developed 
for  flatbed  and  other  heavy  trucks  to 
UPS  package  cars,  trailers,  or  other 
similar  vehicles  designed  for  the 
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handling  of  smaller  package-type  cargo 
within  completely  contained  CMVs. 

The  Manufactured  Housing  Institute 
(MHI)  expressed  concern  about  whether 
the  rules  would  be  applicable  to  the 
transportation  of  manufactured  homes. 
MHI  stated  that  various  types  of 
materials  and  supplies  are  shipped 
within  the  transportable  sections  of 
manufactured  homes  from  the  point  of 
manufacture  to  the  retailer  and/or  home 
site,  where  installation  crews  set  up  the 
homes.  The  materials  and  supplies  are 
used  to  complete  the  home  and  include 
carpeting,  vinyl  siding,  roofing 
materials,  and  interior  wall  and  ceiling 
materials.  MHI  also  stated  that  the 
materials  and  supplies  are  spread  out 
over  several  rooms,  and  often  placed 
within  closets,  utility  rooms,  and/or 
other  confined  spaces  within  each 
transportable  section  of  manufactured 
housing.  MHI  requested  tbat 
manufactured  homes  be  excluded  from 
the  applicability  of  the  cargo 
securement  rules. 


FMCSA  Response 

The  FMCSA  believes  the  applicability 
of  the  new  cargo  securement  rules 
should  be  consistent  with  the 
applicability  of  the  ciirrent  cargo 
securement  regulations.  The  agency's 
cargo  securement  rules  have  historically 
been  applicable  to  the  full  range  of 
cargo-carrying  commercial  vehicles 
subject  to  the  FMCSRs  since  the  safety 
regulations  were  first  issued  more  than 
60  years  ago.  The  new  rules  should  also 
be  applicable  to  all  cargo-carrjring, 
commercial  motor  vehicles  (as  defined 
in  49  CFR  390.5).  None  of  the 
commenters  have  presented  information 
to  support  making  a  distinction  between 
the  general  applicability  of  the  FMCSRs, 
and  the  applicability  of  the  cargo 
seciuement  rules.  There  is  no  readily 
apparent  reason  why  any  particular 
class  or  category  of  cargo-carrying 
vehicle  subject  to  the  FMCSRs,  should 
be  excepted  itom  basic  requirements  to 
ensure  that  the  cargo  is  secured  to 
prevent  it  from  falling  from  the  vehicle, 
or  shifting  to  the  extent  that  the 
vehicle's  stability  or  maneuverability  is 
adversely  affected. 

We  agree  with  conmienters'  assertions 
that  there  are  differences  in  frame 
structure,  platform  height,  axle 
placements  and  tovdng  methods. 
However,  there  is  no  data  to  suggest  that 
differences  in  the  design  of  the 
commercial  motor  vehicle,  or  the 
manner  in  which  it  is  towed  (e.g.,  a  fifth 
wheel  coupling  device  for  truck  trailers, 
versus  a  ball-and-socket  arrangement  for 
small  trailers)  negate  the  need  for 
ensuring  that  cargo  is  properly  secured 
to  prevent  accidents.  'The  agency  does 


not  believe  that  the  rules  being  adopted 
represent  a  one-size-fits-all  approach  to 
ensiuing  safety.  The  rules  are 
performance-based  to  the  greatest  extent 
practicable  resulting  in  requirements 
that  increase  with  the  size  of  the  articles 
of  cargo,  or  the  complexity  of  the  load  . 
securement  system  necessary  to  ensine 
that  the  articles  are  properly  secured. 

With  regard  to  MHI's  concerns  about 
the  rules  being  applicable  to 
manufactured  homes,  transporters  of  the 
homes  would  comply  by  ensuring  that 
materials  and  supplies  used  to  complete 
the  home,  are  positioned  so  that  they 
cannot  shift  around  inside  the  home 
while  it  is  being  towed  to  its  installation 
site.  Placing  the  items  within  closets 
and  utility  rooms  or  other  confined 
spaces  generally  would  satisfy  the  new 
requirements  under  §  393.102. 

Relationship  Between  FMCSA's  and 
RSPA's  Cargo  Securement  Rules 

The  Georgia  Public  Service 
Conmiission  (Georgia  PSC) 
recommended  that  FMCSA  should 
reference  provisions  of  the  Research  and 
Special  Programs  Administration's 
(RSPA)  load  seciuement  rules  for 
hazardous  materials  transported  by 
highway  [Subpart  B  of  49  CFR  part  177]. 
Georgia  PSC  indicated  that  the 
hazardous  materials  regulations  do  not 
contain  load  securement  requirements 
for  Class  9  materials  and  combustible 
liquids.  These  materials  may  be 
transported  in  non-specification 
packaging  (i.e.,  packaging  that  is  not 
required  to  meet  RSPA  performance 
standards).  In  addition,  the 
transportation  of  limited  quantities  is 
not  specifically  covered  by  load 
secxirement  provision  of  the  hazardous 
materials  regulations. 

FMCSA  Response 

The  FMCSA  does  not  believe  it  is 
necessary  to  include  a  reference  to  the 
hazardous  materials  regulations.  The 
cargo  securement  rules  being  adopted 
are  applicable  to  any  articles  of  cargo 
being  transported  in  or  on  a  commercial 
motor  vehicle,  regardless  of  whether  the 
transportation  of  the  articles  is  subject 
to  the  hazardous  materials  regulations. 
The  agency  has  contacted  RSPA  to 
discuss  this  matter  does  not  believe  the 
hazardous  materials  rules  prevent  motor 
carriers  from  complying  with  the 
FMCSA's  cargo  securement  rules,  or 
vice  versa.  The  FMCSA's  and  RSPA's 
rules  are  complementary  and  motor 
carriers  transporting  hazardous 
materials  must  ensure  compliance  with 
both  agencies'  rules,  whenever 
applicable. 


Performance  Criteria  for  Cargo 
Securement  Systems 

International  Paper  Company  was 
among  the  numerous  commenters  that 
expressed  concerns  about  the  proposed 
minimum  performance  criteria  for  cargo 
seciuement  devices  and  systems. 
International  does  not  believe  the 
deceleration  values  can  be  achieved 
under  actual  test  conditions  with  loaded 
vehicles.  They  believe  the  values  were 
based  on  researchers'  analysis  rather 
than  the  results  of  actual  vehicle  tests. 
International  believes  that  minimum 
performance  criteria  of  0.6g  forward, 
0.35g  lateral  and  0.25g  rearward  have 
been  proven  in  real-world  testing  and 
should  be  adopted. 

The  American  Trucking  Associations, 
Inc.  (ATA),  however,  believes  the 
.proposed  performance  criteria  are 
appropriate.  The  ATA  stated: 

For  many  years  a  0.6g  deceleration  was  the 
best  that  could  be  attained.  However,  today's 
truck  tires  and  brakes  are  more  capable  than 
ever  before.  In  discussions  with  tire,  brake 
and  vehicle  manufacturers  there  was 
agreement  that  the  g  forces  defined  in  the 
proposal  are  now  achievable.  While  these 
forces  will  rarely  reach  the  0.8g  forward,  0.5g 
rearward  and  0.5g  lateral  values,  they  can  be 
achieved  and  so  should  be  expected  under 
certain  non-crash  conditions.  Therefore  we 
accept  the  new  values. 

The  Advocates  for  Highway  and  Auto 
Safety  (Advocates)  believes  the 
performance  criteria  are  inadequate. 
Advocates  stated: 

These  proposed  limits  accord  with 
recognized  commercial  vehicle  operating 
tolerances  for  deceleration  and  acceleration 
generally  without  a  driver  losing  control  of 
a  truck  and  subsequently  rolling  over, 
yawing,  or  jackknifing.  However,  they  do  not 
entail  a  severe  demand  on  cargo  securement 
in  severe  maneuvers  or  in  minor  crashes 
involving  forces  exceeding  these  ceilings. 

The  FMCSA  states  in  this  proposed  rule 
tha,t  it  will  not  adopt  performance  standards 
ensuring  that  cargo  is  retained  on  or  in  the 
commercial  vehicle  in  collisions,  rollovers, 
or  trailer  detachments.  Id.  It  is  noteworthy 
that,  although  the  agency  asserts  that 
"shifting  or  falling  cargo  is  a  contributing 
factor  in  less  than  one  percent  of  the 
accidents  self-reported  by  motor  carriers,"  it 
only  states  without  corroborating  figures  that 
"there  is  no  evidence  that  a  significant 
number  of  secondary  jnjuries  or  fatalities  are 
caused  by  the  impact  of  cargo  thrown  from 
a  CMV  as  the  result  of  an  accident,  as 
opposed  to  the  impact  of  the  CMV  itself  with 
the  roadway,  nearby  objects  or  other 
vehicles."  Id.  At  79053,  79054.  The  FMCSA 
cannot  fulfill  its  obligation  to  provide  a 
documented  administrative  record  in  this 
rulemaking  by  making  this  kind  of  summary 
dismissal  of  the  crash  consequences  of 
dislodged  cargo.  Many  anecdotal  reports, 
including  newspaper  accounts,  of  crashes 
involving  deaths  and  injuries  as  a  result  of 
cargo  detachment  have  been  made  over  the 
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years  which  verify  that  some  of  these  losses 
occurred  from  the  separation  of  freight  from 
commercial  motor  vehicles  as  the  result  of 
severe  maneuvers  resulting  in  a  collision 
with  other  vehicles,  impacts  with  fixed  object 
hazards,  or  rollovers.  Advocates  continues  to 
believe  that  the  agency  has  an  obligation  to 
establish  standards  which  ensure  the 
crashworthiness  of  cargo  securement 
methods  in  most  collisions  or  rollovers. 

FMCSA  Response 

The  FMCSA  believes  the  proposed 
performance  criteria  are  appropriate  for 
adoption  in  the  final  rule.  'The  agency 
agrees  with  the  ATA  that  commercial 
motor  vehicles  are  now  capable  of 
achieving  the  types  of  accelerations  and 
decelerations  that  are  being  adopted  as 
performance  criteria.  While  it  is  true 
that  not  every  conmiercial  motor  vehicle 
on  the  road  tdday  is  capable  of 
achieving  such  levels  of  performance, 
there  is  no  practical  way  to  ensure  that 
all  loads  are  adequately  secured  unless 
the  rule  includes  performance  criteria 
that  reflect  the  latest  developments  in 
vehicle  design.  Neither  motor  carriers 
nor  enforcement  officials  will  be  able  to 
determine  vehicle  performance 
capabilities.  Therefore,  rather  than 
adopt  a  rule  with  multiple  sets  of 
performance  standards  to  cover  a  variety 
of  vehicle  tjrpes  and  configurations,  the 
agency  is  adopting  a  single  set  of 
performance  standards  that  would 
ensure  that  all  loads  are  properly 
secured,  regardless  of  the  stopping 
capability  or  maneuverability  of  the 
vehicle. 

The  FMCSA  disagrees  with  the 
Advocates'  argument  about  the  need  for 
ensuring  crashworthiness  of  cargo 
securement  systems.  FMCSA  finds  that 
there  is  no  evidence  that  a  significant 
number  of  secondary  injuries  or 
fatalities  are  caused  by  cargo  thrown 
bom  a  CMV  after  a  collision.  We 
recognize  that  there  are  anecdotal 
reports  and  newspaper  accounts  of 
crashes  involving  deaths  and  injuries  as 
a  result  of  cargo  separating  fcoia  a 
commercial  motor  vehicle  after  a 
collision  with  fixed  objects  or  rollovers. 
However,  a  rulemaking  to  establish 
crashworthiness  standards  requires 
much  more  justification  than  anecdotal 
reports  and  newspaper  articles. 

The  agency  would  have  to  identify  the 
types  of  collisions  or  rollovers  the 
rulemaking  would  address,  the  forces 
most  likely  to  act  on  the  articles  of  cargo 
during  these  collisions  and  rollovers, 
and  the  type  of  cargo  securement 
systems  necessary  to  prevent  the  cargo 
from  separating  from  the  vehicle.  The 
effort  required  to  undertake  such  a 
rulemaking  would  be  costly  and  require 
a  substantial  amount  of  time  to 
complete  crash  testing  necessary  to 


demonstrate  the  adequacy  of  the 
securement  systems  for  the  various 
scenarios.  To  undertake  such  a  program 
with  nothing  more  than  anecdotal 
information  as  the  justification  would 
be  inappropriate. 

We  continue  to  believe  that  there  is 
no  practical  way  to  ensure  that  all  loads 
are  secured  to  prevent  separation  from 
the  vehicle  after  there  is  a  collision  or 
rollover.  The  more  practical  approach 
for  ensuring  highway  safety  is  to  focus 
on  crash  avoidance-type  cargo 
securement  rules,  rather  than 
crashworthiness  cargo  securement 
standards. 

Securement  of  Articles  of  Cargo  in  Van- 
Type  Trailers 

Numerous  commenters  expressed 
concerns  about  the  applicability  of  the 
proposed  rules  to  articles  of  cargo 
transported  in  van-type  trailers.  The 
American  Forest  and  Paper  Association 
stated: 

The  [preamble  to  the  NPRM]  states, 
"•  *  *.  In  the  case  of  van  type  trailers,  the 
problem  is  that  some  motor  carriers  do  not 
use  any  securement  devices  to  prevent  loads 
from  shifting."  We  believe  that  this  is  a 
factual  statement,  however,  it  can  be 
misleading.  There  are  many  loads  that  can  be 
safely  transported  in  a  van  type  vehicle, 
using  correct  loading  patterns,  that  require  no 
additional  forms  of  securement  that  meet  the 
G-fbrce  requirements,  excepting  the  rearward 
requirement  which  is  overly  restrictive.  The 
loads  that  can  be  loaded,  such  that  they 
prevent  movement  to  the  extent  that  affects 
the  vehicle's  stability  and  will  not  fail  off  of 
or  out  of  the  vehicle,  are  safe. 

Weyerhaeuser  stated: 

(T]he  sections  of  the  proposed  standard 
that  cover  general  cargo  (§  393.100  through 
393.120)  are  confusing  and  far  removed  from 
the  principles  of  the  Model  Regulation.  These 
sections  appear  to  require  tiedowns  for  car^go 
transported  in  sided  vehicles  at  all  times. 
Cargo  that  will  not  fall  from  or  out  of  a 
vehicle  and  cargo  that  will  not  shift  to  the 
extent  that  the  vehicle's  stability  is  adversely 
affected  should  not  be  subject  to  the 
requirements  concerning  tiedowns  or  other 
additional  securement.  The  confusion  in 
these  proposed  rules  could  lead  to  needless 
litigation  based  on  the  confusion  and 
misinterpretation  of  the  rules  by  shippers, 
carriers  and  enforcement  agencies. 

FMCSA  Response 

The  FMCSA  agrees  with  commenters 
that  there  are  many  loads  that  can  be 
safely  transported  in  a  van  type  vehicle, 
using  correct  loading  patterns,  without 
any  additional  forms  of  securement.  The 
agency  never  intended  that  the  cargo 
securement  rules  require  tiedowns  on 
all  articles  of  cargo  transported  in  van- 
type  trailers,  regardless  of  the  type  of 
cargo  and  loading  arrangement.  We  have 


made  revisions  to  the  proposed 
language  in  response  to  the  commenters 
to  improve  the  clarity  of  the  rule,  and 
to  make  the  final  rule  more  consistent 
with  the  model  regulations.  The  new  ' 
regulatory  language  in  §  393.106  will 
ensure  a  performance-based  approach  to 
securing  articles  of  cargo  in  van-type 
trailers. 

Making  a  Distinction  Between  Direct 
and  Indirect  Tiedowns 

Many  of  commenters  indicated  that 
the  proposed  distinction  between  direct 
and  indirect  tiedowns  would  cause 
confusion  if  adopted  in  the  final  rule. 
The  Commercial  Vehicle  Safety  Alliance 
stated: 

It  is  evident  to  the  (CVSA)  that,  while  there 
is  a  sound  technical  basis  for  drawing  the 
distinction,  there  are  grave  concerns  with 
[the]  prospect  of  introducing  this  concept  in 
regulation.  There  is  a  great  deal  of  confusion 
with  the  distinction,  in  spite  of  the 
definitions  included  in  the  NPRM.  Of 
particular  concern  is  the  prospect  of  ensuring 
that  the  calculation  of  aggregate  working  load 
limit  of  securement  systems  is  carried  out 
easily  and  consistently  by  carriers  ^d 
enforcement  officials. 


Advocates  stated: 


[We]  cannot  conclusively  distinguish 
between  direct  and  indirect  tiedowns,  nor 
between  exactly  which  parts  of  a  direct 
tiedown  are  governed  by  one-half  its  working 
load  or  by  its  full  working  load.  Although  we 
can  envision  an  indirect  tiedown  whose 
character  appears  to  apply  essentially 
constraining  vertical  forces  on  a  piece  of 
cargo  against  the  floor  of  the  vehicle,  it  is  far 
less  clear  when  a  tiedown  can  or  cannot  be 
regarded  as  a  "direct"  tiedown  or  which 
parts  are  governed  by  full  working  load  limits 
and  which  by  one-half  working  load  limits. 
Advocates  is  convinced  that  many  caijiars 
and  drivers  will  fail  to  understand  the 
distinctions  drawn  by  the  agency  concerning 
tiedowns  and  will  inappropriately  judge  a 
tiedown  as  "direct"  when  in  fact  it  is  an 
indirect  tiedown,  or  will  misjudge  the 
working  load  limits  applying  to  the  different 
parts  of  a  direct  tiedown,  resulting  in 
securement  which  does  not  meet  the 
standard  and  poses  an  unacceptable  safety 
risk  of  dislodgement.  As  a  result,  the 
calculations  which  the  agency  wants  carriers 
to  apply  in  judging  whether  the  requirements 
of  the  proposed  regulation  have  been  met, 
will  be  uncertain  and  often  mistaken.  The 
FMCSA  needs  to  evaluate  its  descriptions  of 
the  different  species  of  tiedowns  and  perhaps 
provide  clearer  text  accompanied  by 
illustrative  examples  of  the  most  common 
ways  in  which  tiedowns  are  direct  and 
indirect,  and  provide  guidance  on  how 
carriers  and  drivers  can  distinguish  between 
the  different  parts  of  direct  tiedowns  with 
respect  to  working  load  limits. 

FMCSA  Response 

The  FMCSA  agrees  with  the 
commenters  concerns  about  making  the 
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distinction  between  direct  and  indirect 
tiedowns.  While  there  may  be  safety 
benefits  to  adopting  a  final  rule  that 
makes  such  a  distinction,  there  are  also 
safety  risks  associated  with  motor 
carriers,  drivers,  and  enforcement 
officials  not  fully  understanding  the 
difference  between  the  two  types  of 
tiedowns,  and  imderestimating  the 
aggregate  working  load  limit  necessary 
to  prevent  the  shifting  or  falling  of 
cargo.  The  current  requirement  that  the 
aggregate  working  load  limit  of  any 
securement  systems  used  to  restrain  an 
article  or  group  of  articles  be  at  least 
one-half  times  the  weight  of  the  article 
will  remain  in  place.  However,  the  new 
rule  explains  in  greater  detail  how  the 
working  load  limits  of  the  individual 
tiedown  devices  are  added  together  to 
determine  the  aggregate  working  load 
limit,  and  to  account  for  each  associated 
connector  or  attachment  mechanism, 
and  for  each  section  of  a  tiedown  that 
is  attached  to  an  anchor  point. 

Marking  and  Rating  of  Tiedovms  and 
Anchor  Points       j 

Mr.  John  R.  Billihg,  one  of  the 
members  of  the  group  that  drafted  the 
model  regulations,  commented  on  the 
agency's  decision  not  to  prohibit  the  use 
of  luunarked  tiedowns  at  this  time.  Mr. 
Billing  stated:        j 

One  of  the  objectives  of  the  standard  is  to 
ensure  that  shippers,  carriers  and  drivers  use 
the  proper  tools  and  techniques  to  secure 
cargo.  When  it  comes  to  heavy  specialized 
loads,  like  logs,  metal  coils,  billets  or  plate, 
concrete  pipe,  and  others,  there  should  be  no 
room  for  doubt  about  the  capacity  of  the  tools 
or  the  reliability  of  the  techniques.  Most 
carriers  who  move  such  commodities  on  a 
daily  basis  [use]  marked  tiedowns  and 
trailers  designed  for  the  loads  they  carry. 
Prohibiting  use  of  unmarked  tiedowns  will 
not  affect  them.  It  will  affect  the  driver  who 
tries  to  take  such  a  load,  and  has  neither  the 
experience  nor  the  proper  equipment.  An 
objective  of  the  standard  is  to  tr\'  to  prevent 
the  inexperienced  and  under-equipped  from 
doing  things  they  should  not  be  attempting. 

On  the  subject  of  trailer  anchor 
points',  Mr.  Billing  stated: 

This  issue  is  really  the  same  issue  as 
allowing  use  of  unmarked  chain.  If  a  trailer 
will  carry  a  serious  load,  secured  by  marked 
chain  of  serious  capacity,  then  the  anchor 
points  need  to  be  strong  enough  to  resist  the 
loads  that  the  chain  will  apply  to  them. 

The  ATA  indicated  that  it  agrees  with 
the  concept  of  having  unmarked 
tiedowns  considered  as  having  a 
working  load  limit  equal  to  the  lowest 
rating  for  their  type  of  material,  as  listed 
in  the  table  of  woiking  load  limits 
included  in  the  rule.  The  ATA  stated: 

Ultimately,  when  all  manufacturers  mark 
their  products  with  their  working  load  limit 


it  will  be  possible  to  prohibit  unmarked 
tiedown  devices.  The  possibility  of  doing  this 
will  arise  several  years  after  the  proposed 
rule  goes  into  effect  and  manufacturers  and 
consumers  realize  the  benefits  of  making  and 
using  marked  products. 

Keen  Transport,  Inc.  expressed 
concern  about  the  potential  impact  the 
rules  would  have  on  motor  carriers  if 
FMCSA  prohibited  the  use  of  immarked 
tiedowns  and  required  rating  and 
marking  of  anchor  points  on  CMVs. 

FMCSA  Response 

We  agree  with  the  principle  that  it  is 
important  to  ensure  that  shippers, 
carriers  and  drivers  use  the  proper  tools 
and  techniques  to  secure  cargo. 
However,  safety-conscious  motor 
carriers  and  drivers  could  achieve 
compliance  with  the  rules  being 
adopted,  and  make  wise  choices  about 
cargo  securement  devices,  without  the 
mandatory  marking  and  labeling  of 
tiedowns  and  anchor  points. 

We  acknowledge  that  if  luimarked 
tiedowns  of  varying  grades  are  readily 
available,  motor  carriers  could 
unknowingly  violate  the  current  rule 
and  the  new  rule  by  failing  to  have  an 
adequate  number  of  securement  devices. 
The  consequences  for  a  load  such  as 
metal  coils  could  be  fatal  to  other 
motorists.  While  the  risks  of  such  an 
accident  could  be  greatly  minimized  by  ~ 
prohibiting  motor  carriers  fix)m  using 
unmarked  tiedowns,  there  is  insufficient 
information  to  support  such  a 
requirement  at  this  time. 

We  continue  to  believe  that  before 
initiating  a  rulemaking  to  prohibit  the 
use  of  unmarked/unrated  cargo 
securement  devices,  we  would  have  to 
quantify  the  potential  economic  burden 
on  the  motor  carrier  industry  and  those 
involved  with  the  manufactiure,  sale, 
and  distribution  of  unmarked 
securement  devices.  Since  we  have  no 
reliable  information  on  the  number  of 
manufacturers,  distributors,  and 
retailers  of  unmarked  tiedowns,  the 
quality  or  strength  of  such  devices,  or 
the  amount  of  these  tiedowns  currently 
in  use  by  motor  carriers  and  in  retailers' 
stock,  it  would  be  inappropriate  to 
propose  a  prohibition  at  this  time.  None 
of  the  commenters  favoring  a 
prohibition  on  unmarked  tiedowns 
provided  information  to  support  the 
need  for  such  a  rulemaking. 

With  regard  to  the  specific  issue  of 
anchor  points  on  semitrailers  and 
trailers,  we  continue  to  believe  that  it  is 
not  appropriate  to  establish  such 
requirements  at  this  time.  Although  the 
Truck  Trailer  Manufacturers 
Association  (TTMA)  has  established  a 
recommended  practice,  "RP  47-99, 
Testing.  Rating,  and  Labeling  Platform 


and  Van  Trailers  for  Cargo  Securement 
Capability"  June  1, 1999,  concerning 
test  procedures  and  general  performance 
specifications  for  tiedown  anchor 
points,  front-end  structures,  and 
sidewall  structures,  the  FMCSA  still 
does  not  have  any  information  on  the 
extent  to  which  trailer  manufactiirers 
follow  these  recommendations.  If  we 
determine  that  a  significant  percentage 
of  manufacturers  follow  the 
recommended  practices,  the  agency  will 
consider  a  rulemaking  to  incorporate  by 
reference  the  TTMA's  recommended 
practice.  The  requirement  would  then 
apply  to  trailers  manufactured  on  or 
after  the  effective  date  of  the  final  rule. 
We  are  taking  this  cautious  approach 
because  we  must  be  certain  that  newly 
manufactured  trailers  satisfy  the 
guidelines  in  the  recommended  practice 
and  that  motor  carriers  would  not  be 
prohibited  from  using  suitable 
semitrailers  and  trailers  solely  on  the 
basis  that  the  vehicle  lacked  a  rating  and 
marking  of  the  anchor  points. 

Based  on  the  anecdotal  information 
available  to  date,  the  vast  majority  of 
cargo-securement  related  accidents  do 
not  involve  problems  with  the  anchor 
points.  The  majority  of  these  accidents 
appear  to  involve  an  inadequate  number 
of  tiedown  devices,  improper  placement 
of  the  tiedowns,  or  other  factors 
unrelated  to  the  design  or  performance 
capability  of  the  anchor  points. 
Therefore,  we  continue  to  believe  that 
our  focus  should  remain  on  the  actual 
tiedowns  and  the  way  motor  carriers  use 
such  devices  to  secure  articles  of  cargo, 
rather  than  on  vehicle-based  anchor 
points. 

Responsibilities  for  Securement  of  the 
Contents  of  Intermodal  Containers 

A  number  of  commenters  discussed 
the  difficulties  that  motor  carriers 
would  have  if  the  cargo  securement 
rules  required  the  motor  carrier  to 
ensure  that  the  contents  of  the 
intermodal  container  were  properly 
secured,  regardless  of  the  entity  that 
loaded  the  container.  The  ATA  stated: 

It  is  illegal  for  a  motor  carrier  or  driver  to 
tamper  with  a  seal  on  an  intermodal  cargo 
container  that  has  not  been  cleared  by  the 
United  States  Customs  (Service).  Many  motor 
carriers  are  Customs  bonded  to  receive 
containers  of  cargo  that  have  not  yet  been 
approved  by  agents  of  the  U.S.  Customs 
(Service).  Customs-bonded  motor  carriers  are 
responsible  for: 

•  Affixing  the  red  Customs  warning  cards 
at  the  access  points  of  conveyances  (typically 
vehicle,  including  intermodal  container, 
doors)  (the  red  cards  are  in  addition  to  the 
existing  seal(s));  and 

•  Assuring  the  integrity  of  the  seal  and  the 
"sanitary"  condition  of  the  cargo  until  . 
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Customs  clears  its  status  for  delivery  to  the 
consignee. 

It  is  not  uncommon  for  intermodal 
containers  of  Customs  bonded  cargo  to  either 
travel  hundreds  of  miles  or  be  stored  in  the 
motor  carrier's  secured  facilities  before  being 
cleared  by  Customs.  During  this  period,  any 
removal  or  tampering  with  the  seal(s)  or 
cards  violates  IJ.S.  Customs  regulations  and 
is  punishable  by  two  years  imprisonment 
and/or  a  $5,000  fine.  Customs  regulations  do 
not  permit  breaking  seals  to  double-check  the 
loading  party's  work.  The  only  regulatory 
exception  is  in  the  case  of"*  *  *  a  real 
emergency." 

The  United  States  Maritime  Alliance 
Limited  and  the  Carriers  Container 
Council,  Inc.  jointly  submitted 
comments.  They  stated: 

While  the  proposed  regulations  recognize 
that  commercial  motor  vehicle  ("CMV") 
drivers  do  not  have  the  ability  to  inspect 
sealed  containers,  it  fails  to  recognize  that 
similarly  ocean  carriers  and  marine  terminal 
operators  are  not  able  to  inspect  cargo 
transported  in  sealed  containers.  This  is  a 
significant  omission  because  it  indicates  that 
the  drafters  are  not  considering  a  global  view 
of  intermodal  transportation  but  instead  are 
taking  a  narrow  view  of  the  system. 
Moreover,  the  exemption  for  CMV  drivers 
provided  under  §  392.9(b)(4)  could  be  viewed 
as  placing  a  burden  on  ocean  carriers  or 
marine  terminal  operators  to  perform  these 
inspections  prior  to  tendering  the  container 
to  a  motor  carrier.  The  proposed  regulations 
are  deficient  in  providing  Uie  same  type  of 
unequivocal  exemption  for  ocean  carriers 
and  marine  terminal  operators. 

Advocates  believes  it  is  inappropriate 
to  exempt  drivers  from  inspecting  the 
cargo  securement  of  freight  Ccirried  in 
sealed  containers,  freight  which  the 
driver  is  not  allowed  to  inspect,  or 
freight  "loaded  in  a  manner  that  makes 
inspection  of  the  cargo  impracticable." 
65  PR  79055.  Advocates  stated: 

These  exemptions  will  easily  become 
major  loopholes  for  consignors,  brokers, 
freight  forwarders,  and  motor  carriers  which 
will  undoubtedly  be  exploited  especially  for 
legal  defense  of  suits  resulting  from  crashes 
with  deaths,  injuries,  and  property  damage 
losses  as  the  direct  result  of  dislodged  cargo. 
The  provision  provides  ample  opportunities 
for  the  different  parties  in  the  supply  chain 
to  attempt  to  shift  burdens  of  responsibility 
for  cargo  securement  and  any  subsequent 
failures. 

FMCSA  Response 

The  FMCSA  recognizes  the  concerns 
commenters  have  about  the  inspection 
of  cargo  in  intermodal  containers. 
However,  the  new  cargo  securement 
rules  would  place  no  greater 
responsibility  on  motor  carriers  and 
drivers  than  the  current  rules.  Neither 
the  current  rules  nor  the  rules  being 
adopted  today  include  a  requirement 
that  drivers  inspect  all  loads  in 
intermodal  containers.  Drivers  are  only 


required  to  inspect  loads  when 
practicable.  If  the  driver  has  the 
opportimity  to  check  the  securement  of 
the  load  (for  example,  the  driver  is 
present  while  the  container  is  being 
loaded)  then  there  is  no  readily 
apparent  reason  why  the  motor  carrier 
and  driver  should  not  be  held 
accountable  for  the  securement  of  the 
load.  On  the  other  hand,  if  there  was  no 
practicable  opportunity  to  inspect  the 
cargo  securement  system  because  the 
container  was  sealed  by  the  shipper 
with  strict  instructions  to  the  carrier  not 
to  open  the  container,  then  the 
exception  under  §  392.9(b)(4)  would  be 
applicable,  and  the  driver  would  not  be 
required  to  inspect  the  cargo  securement 
system. 

The  FMCSA  encoiuages  U.S-based 
motor  carriers  to  work  with  domestic 
and  international  shippers  to  ensure 
that  loads  are  properly  secured. 
Regardless  of  whether  the  FMCSRs  are 
applicable  to  shippers,  they  have  a  role 
in  ensuring  highway  safety  when  they 
load  containers  for  transport  on  the 
highway,  and  seal  the  containers,  for 
whatever  reason. 

Periodic  Inspection  of  Cargo 
Securement  Systems  by  Driver 

The  California  Trucking  Association 
(CTA)  recommends  that  the  requirement 
for  drivers  to  stop  and  inspect  the 
articles  of  cargo  and  the  securement 
devices  be  revised  to  be  product- 
specific.  The  CTA  believes  that  each 
motor  carrier  should  develop  a  policy  to 
govern  load  securement  and  inspection 
procedures  based  on  their  knowledge 
and  expertise  in  transporting  Various 
commodities.  The  written  policy  would 
then  be  made  available  to  enforcement 
personnel  during  a  compliance  review. 

The  Maryland  Department  of 
Transportation  (MDiOT)  opposed 
increasing  the  mileage  at  which  a  driver 
must  inspect  the  load  after  beginning  a 
trip  from  25  miles  to  50  miles.  MDOT 
indicated  that  there  have  been  a  number 
of  incidents  where  the  load  came  loose 
and  caused  traffic  tie-ups  and  in  some 
cases  collisions  which  have  resulted  in 
serious  injury  or  death. 

Mr.  Gary  Volkman  disagreed  with  the 
requirement  for  en  route  inspections  of 
the  cargo  securement  system.  Mr. 
Volkman  stated: 

Consider  that  currently  the  hazardous 
materials  regulations  already  have  a  rule  that 
every  2  hours  or  1(X)  miles  the  driver  of  a 
placarded  load  must  stop  and  do  a  tire  check. 
Why  would  we  confuse  the  issues  in  a 
different  regulation  that  will  require  the 
driver  to  stop  in  the  first  50  miles  and 
conduct  a  tie  down  inspection?  As  a  dry  van 
carrier  it  is  entirely  feasible  that  we  may  have 
a  situation  wherein  we  provide 


transportation  for  a  partial  load  of  metal  coils 
(eye  vertical)  and  hazardous  materials  that 
require  placards.  Which  rule  should  we 
follow?  Or,  would  we  stop  every  50  miles  for 
the  entire  trip? 

FMCSA  Response 

The  FMCSA  disagrees  with  the 
commenters'  views  about  the  periodic 
inspection  of  the  cargo  securement 
system.  We  continue  to  believe  that  it  is 
necessary  for  drivers  to  inspect  cargo 
securement  systems  because  the  amount 
of  tension  in  the  tiedowns  assemblies 
may  decrease  significantly  after  the 
driver  begins  operating  the  vehicle. 
Vibrations  may  cause  the  articles  of 
cargo  to  shift  slightly  such  that  the 
tiedowns  need  to  be  readjusted  to 
ensure  that  the  articles  do  not  fall  &t>m 
the  vehicle,  or  shift  to  the  extent  that  the 
vehicle's  stability  is  adversely  affected. 
We  do  not  have  sufficient  information  to 
develop  a  periodic  inspection  standard 
that  is  commodity-specific  as  one 
commenter  suggested,  but  there  is 
sufficient  basis  for  retaining  a  general 
rule  for  all  drivers  to  periodically  check 
the  condition  of  the  cargo  securement 
system. 

With  regard  to  comments  about  the 
frequency  of  periodic  inspections,  we 
recognize  the  differences  between  the 
minimum  requirements  for  checking  the 
condition  of  the  cargo  securement 
system,  and  checking  the  tires  in 
accordance  with  §  397.17.  The 
differences,  however,  do  not  prevent 
drivers  and  motor  carriers  from 
complying  with  either  the  cargo 
securement  rules,  or  the  tire  inspection 
rule. 

On  July  16,  2002  (67  FR  46624),  the 
agency  proposed  eliminating  the 
requirement  for  periodic  tire  checks. 
The  agency  proposed  that  tires  be 
checked  at  the  beginning  of  each  trip 
and  each  time  the  vehicle  is  parked.  If 
the  proposal  is  adopted  as  a  final  rule, 
the  differences  between  the  inspection 
intervals  would  be  a  moot  issue. 

With  regard  to  checking  the  cargo 
securement  system,  we  are  providing 
drivers  with  three  options:  whenever 
the  driver  makes  a  change  in  the  duty 
status;  or  after  the  vehicle  has  been 
driven  for  3  hours;  or  after  the  vehicle 
has  been  driven  for  150  miles, 
whichever  occurs  first.  Pending  the 
completion  of  the  rulemaking  cited 
above,  §  397.17  currently  requires 
drivers  of  motor  vehicles  transporting 
hazardous  material,  and  equipped  with 
dual  tires  on  any  axle,  to  stop  the 
vehicle  at  least  once  every  2  hours  or 
100  miles  of  travel,  whichever  occurs 
first,  to  inspect  the  tires.  It  is  clear  that 
§  397.17  requires  more  frequent  stops  to 
ensure  the  proper  operating  condition  of 


61218         Federal  Register /Vol.  67,  No.  188 /Friday,  September  27,  2002 /Rules  and  Regulations 


the  tires.  It  is  also  clear  that  stopping 
more  frequently  than  the  intervals 
prescribed  by  §  392.9  is  not  prohibited. 
Therefore,  for  drivers  transporting 
hazardous  materials,  compliance  with 
§§  392.9  and  397.17  could  be  achieved 
by  simply  following  the  intervals 
specified  in  §  397.17.  We  do  not  believe 
it  is  necessary  that  both  rules  use  the 
same  intervals. 

In  response  to  MDOT.  the  proposal  to 
change  the  initial  en  route  inspection 
from  25  miles  to  30  miles  is  based  on 
the  model  regulation  developed  by  the 
harmonization  committee  and  discussed 
in  the  public  meetings  described  above. 
Given  the  extensive  knowledge  and 
experience  of  the  government  and 
industry  representatives,  we  believe  it  is 
appropriate  to  adopt  the  50-mile 
criterion.  In  doing  so,  we  are  allowing 
drivers  the  flexibility  to  perform  the 
initial  en  route  inspection  within  the 
first  25  miles  after  beginning  a  trip,  or 
if  the  driver  believes  it  is  more 
appropriate  based  on  the  natxire  of  the 
articles  of  cargo  and  the  condition  of  the 
roads,  to  inspect  the  cargo  within  the 
first  50  miles  after  beginning  a  trip.  We 
are  not  aware  of  any  data  or  information 
that  would  suggest  that  allowing  up  to 
25  additional  miles  for  the  first  en  route 
inspection  would  reduce  the  level  of 
safety  of  operation  of  commercial  motor 
vehicles. 

Special  Rule  for  Special  Purpose 
Vehicles 

Silk  Road  Transport  indicated  that  the 
cxurent  cargo  securement  rules  provide 
an  option  for  achieving  proper 
secixrement  by  means  odier  than  those 
specified  in  the  rules.  Silk  Road 
Transport  believes  proposed  rules 
should  be  revised  to  include  the  saihe 
level  of  flexibility  for  unique  cargo  such 
as  railcars,  airplane  wings,  and  other 
unique  cargo. 

FMCSA  Response 

We  agree  with  Silk  Road  Transport's 
comments.  The  final  rule  retains  what  is 
currently  codified  under  §  393.100(d). 
the  special  rule  for  special-purpose 
vehicles,  in  §  393.110(e). 

We  have  always  understood  that  there 
are  articles  of  cargo  that  require  special 
means  of  loading  onto  commercial 
motor  vehicles  and  recognized  that  the 
general  cargo  securement  rules  may  not 
be  appropriate  when  applied  to  the 
securement  systems  used  for  these 
articles.  In  many  cases,  if  the  general 
rules  are  applied  to  these  loads,  the 
articles  of  cargo  may  be  damaged  during 
transport  to  the  extent  that  they  could 
no  longer  be  used  for  their  intended 
purposes.  Motor  carriers  are  capable  of 
ensuring  that  specialty  articles,  such  as 


those  described  by  Silk  Road  Transport, 
are  adequately  seciued  in  a  manner 
consistent  with  the  performance 
requirements  of  this  rule,  without  being 
subjected  to  detailed  rules  that  could 
result  in  damage  to  the  cargo.  The  rules 
have  allowed  motor  carriers  flexibility 
for  special-purpose  vehicles  for  many 
years  and  there  is  no  readily  apparent 
reason  to  believe  that  the  safety  of 
operation  of  commercial  motor  vehicles 
would  be  reduced  if  we  continue  to 
allow  the  flexibility  for  special-purpose 
vehicles. 

National  Association  of  Qiain 
Manufacturers'  (NACM)  Publication 

The  ATA  believes  the  NACM  is 
inconsistent  in  its  use  of  safety  factors. 
The  ATA  indicated  that  grade  4  chain 
has  a  safety  factor  of  3  (the  ratio  of  the 
breaking  strength  to  the  working  load 
limit  is  3)  but  grades  7,  8,  and  10  have 
a  safety  factor  of  4.  The  ATA  stated: 

Past  regulatory  practice  and  industry 
experience  show  that,  employed  in 
conjunction  with  the  stipulations  in  the 
FMCSRs,  a  safety  factor  of  3  is  appropriate 
for  chain  that  is  used  to  secure  cargo. 
Currently  Grade  4  chain  and  webbing  both 
use  a  safety  factor  of  3.  So,  the  assumption 
made  to  ensure  that  changing  from  a  rule 
based  on  static  breaking  strength  to  one  based 
on  working  load  limit  would  not  require 
more  tie-downs,  succeeded  for  them. 
However,  as  noted,  NACM  assigns  chain 
grades  7, 8,  and  10  a  safety  factor  of  4.  Hence 
these  products  are  now  penalized  in  that  they 
can  not  be  employed  as  they  were  prior  to 
1993.  when  all  chain  used  for  load 
securement  was  selected  on  the  basis  of  its. 
static  breaking  strength. 

The  ATA  recommends  that  all  load 
securement  chain  be  assigned  a  safety 
factor  of  three. 

The  ATA  believes  this  would  keep  the 
rule  from  being  overly  conservative  and 
avoid  penalizing  motor  carriers  for 
using  a  superior  product. 

The  Specialized  Carriers  and  Rigging 
Association  (SC&RA)  also  expressed 
concerns  about  the  NACM's  safety 
factors.  SC&RA  indicated  that  it  joined 
the  ATA  in  requesting  the  NACM 
change  to  a  cargo  securement  safety 
factor  of  3,  but  the  NACM  rejected  the 
request  for  fear  of  confusion  caused  by 
having  one  safety  factor  for  loading  and 
another  for  lifting. 

FMCSA  Response 

The  FMCSA  appreciates  the  concerns 
commenters  expressed  about  NACM's 
safety  factors  for  determining  working 
load  limits  for  various  grades  of  chain. 
However,  the  agency  does  not  believe 
this  rulemaking  is  the  fonun  for 
resolving  the  issue. 

The  agency  first  adopted  the  use  of 
working  load  limits  on  July  6, 1994  (59 


FR  34712).  The  final  rule  incorporated 
by  reference  the  NACM's  specifications. 
TTiere  appeared  to  be  support  for  relying 
on  the  NACM's  expertise  in  establishing 
^minimum  working  load  limits  for  chain 
that  meets  the  association's 
manufacturing  specifications.  There  is 
no  indication  frtim  the  commenters  that 
the  technical  expertise  represented  by 
the  association's  publication  is  any  less 
credible  than  it  was  in  1994. 

We  believe  it  is  appropriate  to  defer 
judgment  about  working  load  limits  for 
chains  to  reputable  chain  manufacturers 
and  their  association.  While  the 
NACM's  rationale  for  using  different 
safety  factors  for  different  grades  of 
chain  is  not  entirely  clear,  the  level  of 
knowledge  and  expertise  represented  by 
the  association  is  such  that  the  agency 
would  rather  adopt  their  working  load 
limits,  even  if  they  may  appear  to  be 
overly  conservative.  There  is  no 
indication  that  adopting  the  NACM's 
most  recent  working  load  limits  would 
have  an  adverse  impact  on  safety,  or 
result  in  unnecessarily  burdensome 
requirements  when  incorporated  by 
reference. 

The  agency  encourages  all  interested 
parties  to  continue  dialogue  with  the 
NACM  to  achieve  a  common 
understanding  of  the  working  load 
limits  necessary  for  ensuring  highway 
safety.  If  the  dialogue  results  in  the 
NACM  revising  its  safety  factors,  the 
FMCSA  will  consider  incorporating  by 
reference  the  new  NACM  publication. 

Logs 

Several  commenters  specializing  in 
the  transportation  of  logs  expressed 
concern  that  the  proposed  applicability 
statement  for  the  rules  concerning  the 
securement  of  logs  was  inconsistent 
with  the  model  regulations.  The 
commenters  also  identified  regulatory 
language  in  the  applicability  paragraph 
that  was  no  longer  necessary  if  the 
agency  made  the  requirements  more 
consistent  with  the  model  regidation. 
Specifically,  the  commenters  indicated 
that  the  applicability  paragraph  in  the 
model  regulations  included  an 
exception  for  logs  that  are  unitized  by 
banding  or  other  comparable  means. 
However,  the  agency's  proposal  would 
have  imposed  the  requirements  on 
banded  loads  rather  than  to  allow  them 
to  be  transported  under  the  general  rules 
for  securement. 

The  commenters  indicated  that  the 
statement  about  the  rules  applying  to 
"all  other  logs"  and  the  sentence 
explaining  that  a  load  comprised  of 
shortwood  and  longwood  must  be 
treated  as  shortwood  were  uimecessary. 
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FMCSA  Response 

The  FMCSA  agrees  with  the 
commenters.  After  carefully  reviewing 
the  model  regulations,  the  agency 
recognizes  the  inconsistency  between  its 
NPRM  and  the  model  standards.  The 
regulatory  language  for  the  final  rule  has 
been  revised  accordingly. 

Concrete  Pipe 

The  SC&RA  and  the  American 
Concrete  Pipe  Association  (ACPA) 
expressed  concern  about  the  proposed 
requirement  that  two  longitudinal 
cables  (running  from  the  front  of  the 
trailer  to  the  rear  of  the  trailer)  be  used 
on  certain  loads  of  concrete  pipe.  The 
SCRA  stated: 

Current  practices  within  the  industry  have 
proven  to  be  safe  and  effective  for  the  last  45 
years.  These  practices  typically  include  a 
single  2  speed  winch  mounted  to  a  heavy 
duty  stand  in  the  front  of  the  trailer.  On  the 
winch  a  [V2-inch]  cable  goes  over  the  load 
and  attaches  to  the  bed  of  the  rear  of  the 
trailer.  After  the  cable  is  in  place  over  the 
load  and  tightened,  the  low  gear  side  of  the 
winch  is  engaged.  This  process  not  only 
forces  downward  pressure  on  the  bed  but  it 
also  forces  the  pipe  together.  The  end  result 
is  a  tighter  bundle  of  product  on  the  trailer 
bed.  This  method  has  been  demonstrated  to 
the  enforcement  community  and  has  been 
deemed  to  be  a  safe  and  practical  means  of 
transporting  pipe.  SC&RA  proposes 
flexibility  in  this  area  that  would  either 
require  two  [Vs-inch]  cables  or  a  single  l'/^- 
inch]  cable  with  a  [two-speed]  winch  mount. 

FMCSA  Response 

We  agree  with  the  comments  bom 
ACPA  and  SC&  RA.  The  most  important 
aspect  of  the  requirement  for  the 
longitudinal  tiedown  is  the  working 
load  limit.  Either  one  V2-inch.  or  two  %- 
inch  cables  or  chains  with  the 
appropriate  working  load  limit(s)  would 
ensure  safety.  We  believe  it  is  possible 
to  allow  flexibility  without  reducing 
safety  so  the  final  rule  provides 
increased  flexibility  for  longitudinal 
tiedowns. 

Flattened  Can 

The  Institute  of  Scrap  Recycling 
Industries,  Inc.  (ISRI)  expressed  concern 
about  the  proposed  requirements  for 
securing  flattened  cars.  ISRI  stated: 

Companies  that  process  and  load  flattened 
and  crushed  cars  for  transport  to  recycling 
facilities  must  follow  stringent  practices  to 
prevent  loose  material  from  falling  bom  these 
loads.  There  are  several  different  ways  by 
which  junked  cars  are  flattened  or  crushed. 
Each  of  these  practices  includes  processing 
controls  and  numerous  inspections  of  the  car 
to  detect  and  remove  loose  material  that 
could  fall  bom  the  load  during  transport.  A 
secured  load  of  property  processed  and 
loaded  flattened  or  crushed  cars  can  be 
visually  inspected  by  any  law  enforcement 


officer  or  transportation  official  to  ascertain 
that  the  load  will  not  shed  loose  material 
onto  the  roadway  during  transport. 

Hugo  Neu  Corporation  submitted 
comments  in  opposition  to  those  of 
ISRI.  Hugo  Neu  stated: 

We  are  aware  of  the  fact  that  a  trade 
association  of  which  we  are  a  member.  ISRI, 
along  with  the  Steel  Manufacturers 
Association  (SMA),  has  commented  on  the 
proposed  rules  and  prepared  a  presentation 
which  purports  to  demonstrate  that  the 
proposed  containment  barriers  are  not 
heeded  to  prevent  the  shifting  and  falling  of 
cargo  as  it  relates  to  flattened  cars.  Those 
comments  are  directed  at  attempting  to 
mitigate  the  proposed  standards  requiring 
either  four  or  three-sided  trailers  for  transport 
of  flattened  cars  with  other  containment 
requirements.  ISRI  and  SMA  have  taken  the 
position  that  these  cars  can  be  safety 
transported  on  a  flatbed  without  walls.  We 
strongly  disagree. 

FMCSA  Response 

The  FMCSA  recognizes  the  concerns 
expressed  by  ISRI  and  the  Steel 
Manufacturers  Association.  However, 
we  believe  the  proposed  rules 
concerning  the  securement  of  flattened 
can  shoiUd  be  adopted  without  change. 
While  the  sf^ific  practices  for 
flattening  cars  ISRI  mentioned  may 
greatly  reduce  the  likelihood  that  loose 
pieces  will  fall  bom  the  commercial 
motor  vehicle  transporting  the  flattened 
cars,  we  are  not  convinced  that  the 
flattening  process  alone  would  ensure 
transportation  safety. 

This  subject  was  debated  extensively 
diu'ing  the  public  meetings  concerning 
the  development  of  the  model 
regulations.  None  of  the  information 
presented  by  ISRI  or  the  transporters  of 
flattened  cars  during  those  public 
meetings  was  convincing  to  the  Federal, 
State  and  Provincial  government 
representatives  present,  or  the  other 
industry  groups  represented. 
Consequently  the  model  regulations 
included  the  language  that  FMCSA 
proposed. 

We  continue  to  doubt  that  the  degree 
to  which  cars  are  compressed  ensures 
that  none  of  the  components  will  fall 
from  the  CEU^.  The  cars  are  compressed 
to  a  fraction  of  their  original  height  to 
make  it  easier  to  transport  them  to 
recycling  facilities.  Most  of  the  parts 
would  be  pressed  together  but  some 
items  such  as  door  handles  and  mirrors 
may  remain  loosely  attached  to  the 
vehicle.  We  believe  that  having  loose 
parts  is  inevitable  given  that  the  process 
of  compressing  the  car  will  imdoubtedly 
do  more  damage  to  the  car  than  the 
events  that  resulted  in  the  car  being 
turned  over  for  recycling. 

A  visual  inspection,  even  by  drivers 
or  enforcement  personnel,  is  not 


sufficient  for  making  a  determination 
whether  portions  of  the  load  will  vibrate 
or  shake  loose  while  the  vehicle  is 
traveling  on  public  roads.  Flattened  cars 
are  usually  transported  on  flatbed 
trailers,  and  stacked  in  such  a  manner 
that  neither  a  driver  nor  an  inspector 
could  determine  with  any  degree  of 
certainty  whether  there  are  loose  items 
without  climbing  the  stack  of  flattened 
cars  to  physically  examine  the  load.  We 
believe  such  an  exercise  would  not 
effectively  ensure  safety  because  of  the 
potential  that  a  loose  component  could 
be  missed  diuing  the  inspection,  and 
because  of  the  risks  to  drivers  and 
enforcement  personnel  associated  with 
climbing  stacks  of  flattened  cars. 

There  is  a  need  for  practical 
requirements  for  ensiuing  that 
conunercial  motor  vehicles  are  properly 
equipped  to  prevent  loose  items  that 
separate  bom  the  flattened  car  during 
transport  from  felling  onto  the  roadway, 
without  relying  on  risky  inspection 
procedures  for  drivers  or  enforcement 
personnel.  The  rides  being  adopted 
today  provide  practical  standards  that 
would  ensure  that  loose  components  on 
the  flattened  cars  do  not  fell  frt>m  the 
transport  vehicle. 

Visibility  Remdrenwnti  for  Drivers  of 
Self-Staer  DiriUei 

The  ATA  requested  that  §  392.9(a)(3) 
include  an  exception  for  drivms  of  self- 
steer  dollies.  These  dollies  are  typically 
a  set  of  axles  at  the  rear  of  a  very  long 
load.  The  cargo  being  transported 
between  the  truck  tractor  (or  towing 
imit)  and  the  dolly  obsaues  the  doUy 
driver's  view  because  the  driver  is 
positioned  under  the  load.  The  ATA 
argues  that  because  the  driver  seated  in 
the  dolly  is  in  contact  with  the  driver  in 
the  truck  tractor,  the  safety  of  the 
operation  is  not  compromised  by  the 
feet  that  the  load  obscures  the  view  of 
the  dolly  operator. 

FMCSA  Response 

FMCSA  agrees  with  the  ATA 
recommendation.  Although  it  is 
important  for  CMV  drivers  to  be  capable 
of  seeing  other  vehicles  in  the  vicinity 
of  the  C^IV,  the  agency  does  not  believe 
safety  woidd  be  adversely  affected  by 
cargo  obscuring  the  dolly  driver's  view 
direcUy  in  front  of  him  or  her.  Since  the 
driver  with  primary  control  for  the 
operation  of  the  combination  vehicle  is 
in  the  truck  tractor,  and  the  driver  in  the 
truck  tractor  and  dolly  are  able  to 
communicate,  there  is  no  reason  to  be 
that  safety  would  compromised.  This  is 
especially  the  case  given  that  the 
commercdal  vehicle  would  most  likely 
have  escort  vehicles. 
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Discussion  of  the  Final  Rule 

The  rules  being  adopted  are  based  on 
the  North  American  Cargo  Secxirement 
Standard  Model  Regulations.  The 
agency  is  replacing  its  current  cargo 
secvirement-related  regulations  under 
§  392.9,  concerning  driver  inspection  of 
cargo  and  cargo  securement  systems, 
and  §§  393.100  through  393.106 
concerning  cargo  securement  methods. 

The  agency  is  also  amending  §  393.5 
to  adopt  definitions  of  aggregate 
working  load  limit;  anchor  point;  article 
of  cargo;  bell  pipe  concrete;  blocking; 
bracing;  frame  vehicle;  friction  mat; 
hook-lift  container;  integral  securement 
system;  longwood;  rail  vehicle; 
shortwood;  sided  vehicle;  tiedown; 
tractor-pole  trailer;  void  filler;  well;  and 
working  load  limit.  The  agency  is 
adopting  these  definitions  to  ensure  a 
common  understanding  of  the 
terminology  used  in  the  regulations.  The 
definitions  are  based  on  those  in  the 
model  regulations. 

The  FMCSA  notes  that  there  are 
nxmierous  other  definitions  in  the  model 
regiilations.  However,  the  agency 
continues  to  believe  that  it  is  not 
necessary  to  adopt  many  of  those 
definitions  because  the  terms  are 
already  defined  in  the  FMCSRs,  even 
though  with  slightly  different  wording. 

Inspection  of  Cargo  and  Securement 
Devices 

The  FMCSA  is  revising  §  392.9  to 
require  that  drivers  inspect  the  cargo 
and  the  securement  devices  within  the 
first  50  miles  (80.4  kilometers). 
Currently,  §  392.9  requires  inspection 
within  the  first  25  miles  (40.2 
kilometers).  The  FMCSA  continues  to 
believe  that  the  research  concerning  the 
effects  of  vibration  on  cargo  securement 
devices  and  changes  in  the  tension  of 
indirect  tiedowns,  suggests  that 
conditions  of  the  securement  system 
which  would  require  the  driver  to  make 
readjustments  are  more  likely  to  occur 
after  the  vehicle  has  been  driven 
between  25  and  50  miles,  rather  than  0 
to  25  miles.  This  is  because  traveling 
beyond  25  miles  would  subject  the 
vehicle  to  more  vibration  and  forces 
over  a  longer  period  of  time.  However, 
the  agency  believes  the  maximum 
distance  the  vehicle  could  be  operated 
safely  prior  to  the  inspection  of  the 
tiedowns  should  not  exceed  50  miles. 
All  other  requirements  currently 
contained  in  §  392.9  would  remain  the 
same. 

Applicability  of  the  Final  Rule 

Section  393.100  establishes  the 
applicability  of  the  cargo  securement 
rules  under  subpart  I  of  part  393.  The 


applicability  of  the  final  rule  is  the  same 
as  the  existing  rule,  covering  all  cargo- 
carrying  commercial  motor  vehicles  (as 
defined  in 49  CFR  390.5)  operated  in 
interstate  commerce. 

Performance  Criteria 

The  agency  is  adopting  new 
performance  requirements  concerning 
the  longitudinal,  lateral,  and  vertical 
accelerations  that  cargo  securement 
systems  must  withstand  to  satisfy  the 
rules.  Acceleration  is  the  rate  at  which 
the  speed  or  velocity  of  an  object 
increases  and  deceleration  is  the  rate  at 
which  the  velocity  decreases. 
Accelerations  are  commonly  reported  as 
a  proportion  of  the  acceleration  due  to 
gravity  (g).  This  acceleration  is  9.81 
meters/second/second  (32.3  feet/ 
second/ second),  which  means  that  the 
velocity  of  an  object  dropped  from  a 
high  elevation  increases  by  9.81  meters/ 
second  (32.3  feet/second).  The  FMCSA 
requires  that  cargo  securement  systems 
be  capable  of  withstanding  the 
following  three  forces,  applied 
separately: 

(1)  0.8  g  deceleration  in  the  forward 
direction; 

(2)  0.5  g  acceleration  in  thd  rearward 
direction;  and 

(3)  0.5  g  acceleration  in  a  lateral 
direction. 

The  values  chosen  are  based  on  the 
researchers'  analysis  of  previous  studies 
concerning  commercial  motor  vehicle 
performance.  The  analysis  indicated 
that  the  highest  deceleration  likely  for 
an  empty  or  lightly  loaded  vehicle  with 
an  antilock  brake  system,  all  brakes 
properly  adjusted,  and  warmed  to 
provide  optimal  braking  performance,  is 
in  the  range  of  0.8-0.85  g.  However,  a 
typical  loaded  vehicle  would  not  be 
expected  to  achieve  a  deceleration 
greater  than  0.6  g  on  a  dry  road. 

The  typical  lateral  acceleration  while 
driving  a  curve  or  ramp  at  the  posted 
advisory  speed  is  in  the  range  0.05-0.17 
g.  Loaded  vehicles  with  a  high  center  of 
gravity  roll  over  at  a  lateral  acceleration 
above  0.35  g.  Lightly  loaded  vehicles,  or 
heavily  loaded  vehicles  with  a  lower 
center  of  gravity,  may  withstand  lateral 
acceleration  forces  greater  than  0.50  g. 
We  continue  to  believe  that  the 
information  presented  by  the 
researchers  supports  the  use  of  the 
decelerations  listed  above. 

Generally,  motor  carriers  are  not 
required  to  conduct  testing  of  cargo 
securement  systems  to  determine 
compliance  with  the  performance 
requirement.  Section  393.102  explicitly 
states  that  cargo  that  is  immobilized  or 
secured  in  accordance  with  general 
rules  regarding  cargo  securement 
systems,  or  the  commodity-specific 


rules,  are  considered  to  meet  the 
performance  criteria. 

Safie  and  Proper  Working  Condition  for 
Tiedo%nis 

The  final  rule  includes  a  requirement 
that  all  vehicle  structures,  systems, 
parts,  and  components  used  to  secure 
cargo  must  be  in  proper  working  order 
when  used  to  perform  that  function 
with  no  damaged  or  weakened 
components  that  could  adversely  effect 
their  performance.  This  requirement 
differs  from  the  proposed  rule  in  that 
the  defect  or  deficiency  must  be  capable 
of  having  an  adverse  effect  on  the 
performance  of  the  cargo  securement 
"  system  before  the  prohibition  would 
apply.  The  proposal  would  have 
prohibited  \he  use  of  cargo  securement 
devices  with  any  visible  damage, 
including  but  not  limited  to,  cracks,  cuts 
and  deformation,  regardless  of  whfilher 
there  was  any  reason  to  believe  there 
would  be  a  safety  problem.  We  carefully 
considered  the  ntimerous  comments  on 
the  proposed  language,  and  have  made 
appropriate  revision  to  the  rule. 

Standards  for  Tiedowns 

The  current  FMCSRs  incorporate  by 
reference  manufacturing  standards  for 
certain  types  of  tiedowns  including  steel 
strapping,  chain,  synthetic  webbing, 
wire  rope,  and  cordage.  The  FMCSA  is 
updating  its  reference  to  the  National 
Association  of  Chain  Manufactiu-ers' 
(NACM)  Welded  Steel  Chain 
Specifications,  June  15, 1990,  edition  to 
incorporate  by  reference  the  November 
15, 1999,  version.  The  agency  notes  that 
some  of  the  working  load  limit  values  in 
the  1999  version  differ  slightly  from 
those  in  the  1990  version.  Also,  the 
1999  version  includes  working  load 
limits  for  a  new  grade  of  alloy  chain, 
grade  100. 

The  agency  is  also  changing  its 
reference  for  synthetic  webbing  from  the 
1991  edition  to  the  1998  edition  of  the 
Web  Sling  and  Tiedown  Association's 
publication.  Generally,  the  working  load 
limits  are  the  same  as  those  in  the  1991 
publication. 

Combining  Requirements  for  Load 
Binders,  Attachment  Points  and 
Winches 

The  agency  had  proposed  that 
§§  393.112,  393.114,  and  393.116 
provide  requirements  for  load  binders 
and  associated  hardware,  attachment 
points  on  commercial  motor  vehicles  for 
tiedowns,  and  winches  of  fastening 
devices,  respectively.  Upon  careful 
review  of  the  proposed  requirements 
and  in  response  to  numerous  comments 
■  about  the  apparent  redundancy  with  the 
general  requirements  imder 


Piedfi  Regjgter/Vol.  67,  >Jo.  188 /Friday,  September  27.  2002 /Rules  and  Regulations         61221 


§§  393.104(c),  and  393.106(d),  the  final 
rule  does  not  include  the  proposed 
wording  that  appeared  in  those  sections. 
The  remaining  sections  of  the  final  rule 
have  been  renumbered  accordingly. 

Securement  of  Intermodal  Containers 
and  the  Contents  of  Such  Containers 

The  FMCSA  is  adopting  commodity- 
specific  requirements  which  would 
apply  to  intermodal  cargo  containers, 
lie  requirements  being  adopted  today 
includes  a  provision  allowing  motor 
carriers  the  option  of  attaching  tiedowns 
to  the  upper  comers  of  loaded 
containers.  The  proposal  would  have 
required  that  all  tiedowns  be  attached  to 
the  lower  comers  of  the  loaded 
containers.  The  agency  agreed  with 
commenters  concerns  about  the  need  for 
flexibility  in  securing  the  containers. 

The  agency  is  including  in  the  final 
rule  a  provision  concerning  the 
transportation  of  empty  intermodal 
containers.  Upon  careful  review  of  the 
model  regulations  and  previously  issued 
regulatory  guidance,  the  agency 
determined  that  a  less  stringent 
provision  concerning  the  securemeiht  of 
empty  containers  should  be  included. 
Empty  intermodal  containers  have  been 
transported  safely  on  vehicles  other 
than  container  chassis  for  many  years. 
Frequently,  the  container(s)  may 
overhand  the  front  or  rear  of  the  trailer. 
However,  as  long  the  containers  are 
properly  secured,  motor  carriers  have 
been  allowed  to  transport  them  in  this 
maimer.  Since  the  empty  containers  are 
a  fraction  of  the  weight  of  fully  laden 
containers,  the  securement  methods 
needed  to  ensure  safety  are  not  as 
extensive  as  with  loaded  containers. 
The  new  language  conceming  empty 
containers  is  provided  in  §  393.126(d). 

The  agency  is  also  adopting  specific 
rules  for  metal  coils  transported  in  > 
intermodal  cargo  containers.  The  agency 
does  not  believe  the  mles  will  create 
difficulties  for  motor  carriers  or 
shippers  offering  loaded  containers  for 
transportation. 

For  example,  §  392.9(a)  requires 
drivers  to  assure  themselves  that  cargo 
is  properly  distributed  and  adequately 
secured  before  operating  a  commercial 
motor  vehicle.  Section  392.9(b)  requires 
drivers  to  examine  the  cargo  and  load- 
securing  devices  during  the  trip  and 
make  adjustments  when  necessary  to 
maintain  the  security  of  the  load. 
Section  392.9(b)  provides  an  exception 
for  driver's  of  sealed  commercial  motor 
vehicles  who  have  been  ordered  not  to 
open  the  vehicle  to  inspect  its  cargo,  or 
to  drivers  of  vehicles  loaded  in  a 
manner  that  makes  inspection  of  the 
cargo  impracticable.  The  requirements 
of  §  392.9  when  combined  with  the 


explicit  requirements  conceming  the 
securement  of  the  contents  inside 
interaiodal  containers  would  make  it 
clear  that  each  motor  carrier  and  each 
driver  must  ensure  that  such  loads  are 
properly  secured,  when  it  is  practicable 
to  inspect  the  condition  of  loading. 

Front  End  Structures  on  CMVs 

Although  the  model  regulations  do 
not  include  a  provision  conceming  front 
end  structures  (j.e.,  headerboards)  used 
as  part  of  a  cargo  securement  system, 
the  FMCSA  is  retaining  its  current  front- 
end  structure  rules  for  CMVs.  The 
FMCSA  is,  however,  revising  its  current 
rule  (§  393.106)  by  changing  the 
applicability  to  cover  CMVs 
transporting  cargo  that  is  in  contact  with 
the  front-end  structiue  of  the  vehicle.  By 
contrast,  the  current  rule  establishes 
requirements  for,  and  requires  that 
vehicles  be  equipped  with,  front-end 
structures  irrespective  of  whether  the 
device  is  being  used  as  part  of  a  cargo 
seciirement  system. 

The  current  rules  emphasize  occupant 
protection  rather  than  cargo  securement. 
They  assimie  that  cargo  that  is  not 
braced  against  a  front-end  structure 
could  shift  forward,  and  the  structure 
would  prevent  the  load  bom  penetrating 
the  driver's  compartment.  While  this 
concept  may  have  merit  for  certain 
types  of  cargo,  we  continue  to  believe 
that  the  best  way  to  ensure  driver  safety 
is  to  have  tougher  standards  to  prevent 
the  cargo  from  shifting  forward.  For 
example,  if  the  vehicle  is  transporting 
metal  coils,  once  the  load  begins  to 
move  forward,  it  is  unlikely  that  a  front- 
end  structure  would  save  the  driver. 
However,  by  establishing  new  mles  to 
better  ensure  that  the  coils  do  not  move 
forward,  we  are  more  likely  to 
accomplish  the  safety  objective  of 
saving  lives  and  preventing  injuries. 

Specific  Securement  Requirements  by 
Commodity  Type 

The  FMCSA  is  adopting  detailed 
requirements  for  the  securement  of  the 
following  commodities:  logs;  dressed 
lumber;  metal  coils;  paper  rolls; 
concrete  pipe;  intermodal  containers; 
automobiles,  light  trucks  and  vans; 
heavy  vehicles,  equipment  and 
machinery;  flattened  or  cmshed 
vehicles;  roll-on/roll-off  containers;  and 
large  boulders.  During  public  meetings 
conceming  the  development  of  the 
model  regulations,  participants  said  that 
these  commodities  cause  the  most 
disagreement  between  industry  and 
enforcement  agencies  as  to  what  is 
required  for  proper  securement. 

The  FMCSA  notes  that  each  of  these 
commodities  must  be  properly  secured 
under  the  ciurent  performance-based 


cargo  securement  rules.  However,  with 
the  exception  of  metal  coils,  there  is  no 
detailed  guidance  for  motor  carriers  and 
enforcement  officials.  We  continue  to 
believe  that  accidents  may  be  prevented 
through  the  establishment  of  much  more 
detailed  rules  that  clearly  spell  out  what 
is  required  to  achieve  the  desired  level 
of  safety.  The  rules  would  eliminate 
most  of  the  confusion  about  what 
constitutes  an  acceptable  cargo 
securement  system. 

The  FMCSA  notes  that  the 
requirements  for  the  securement  of 
concrete  pipe  being  adopted  today  does 
not  include  the  provision  requiring  that 
ice  be  removed  from  pipe  before  it  is 
loaded.  The  agency  no  longer  believes 
that  provision  is  necessary  because  most 
shipments  of  concrete  pipe  would  not 
be  covered  with  ice,  and  in  those  cases 
where  ice  was  present,  there  may  be  no 
practicable  means  of  deicing  the  pipe 
prior  to  it  being  loaded  onto  a  CMV. 
Most  shippers  of  concrete  pipe  would 
ensure  to  the  greatest  extent  practicable 
that  the  pipe  is  not  covered  with  ice 
immediately  prior  to  transport.  For 
those  cases  in  which  exposure  to  ice 
could  not  be  avoided,  motor  carriers  are 
strongly  encouraged  to  take  appropriate 
actions  to  ensure  that  load  is  properly 
secured  before  transport.  However,  the 
agency  does  not  believe  it  is  necessary 
to  make  the  mere  presence  of  any 
amount  of  ice  on  a  concrete  pipe  a 
violation  of  the  FMCSRs. 

Use  of  Unmarked  Tiedowns 

The  final  rule  does  not  include  a 
prohibition  on  the  use  of  unmarked 
tiedown  devices.  Although  many  of  the 
participants  in  the  harmonization  group 
meetings  and  numerous  commenters  to 
the  NPRM  argue  that  the  Federal  cargo 
securement  rules  should  include  such  a 
prohibition,  we  do  not  believe  it  is 
appropriate  to  establish  such  a  mle  at 
this  time. 

Before  establishing  a  prohibition  on 
the  use  of  unmarked  tiedowns,  the 
FMCSA  would  have  to  quantify  the 
potential  economic  burden  on  the  motor 
carrier  industry  and  those  involved  with 
the  manufacture,  sale,  and  distribution 
of  uiunarked  securement  devices.  Since 
the  FMCSA  has  no  reliable  information 
on  the  number  of  manufacturers, 
distributors,  and  retailers  of  unmarked 
tiedowns,  the  quality  or  strength  of  such 
devices,  or  the  amount  of  these 
tiedowns  currently  in  use  by  motor 
carriers  and  in  retailers'  stock,  it  would 
be  inappropriate  to  prohibit  these 
devices.  However,  in  view  of  the 
potential  safety  hazards  of  motor 
carriers  misidentifying  unmarked 
tiedowns,  the  final  mle  includes  a 
provision  that  unmarked  welded  steel 
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chain  be  considered  to  have  a  working 
load  limit  equal  to  that  of  grade  30  proof 
coil,  and  other  types  of  unmarked 
tiedowns  be  considered  to  have  a 
working  load  limit  equal  to  the  lowest 
rating  for  that  type  in  the  table  of 
working  load  limits. 

Rating  and  Marking  of  Anchor  Points 

The  final  rule  does  not  include  a 
requirement  that  anchor  points  be  rated 
and  marked.  While  we  continue  to  agree 
with  the  basic  principle  of  rating  and 
marking  of  anchor  points,  there  is 
insufficient  data  to  support  establishing 
manufacturing  standards  at  this  time.  As 
we  indicated  above,  we  will  continue  to 
work  with  the  TTMA  and  other  private 
sector  groups  to  gather  information 
about  the  extent  to  which  trailer 
manufacturers  follow  the  TTMA's 
reconmiended  practice  concerning 
rating  and  marking  of  anchor  points.  As 
we  gather  this  information,  we  will 
consider  the  need  for  any  future 
standards  development  work  in  this 
area. 

Development  of  Training  Program 

The  agencies  and  organizations 
participating  in  the  North  American 
Cargo  Securement  Program  have 
established  a  Training  and  Education 
Committee  responsible  for  developing  a 
training  package  for  motor  carriers  and 
enforcement  officials  to  ensure  that  the 
model  regulations  now  being  considered 
for  adoption  throughout  North  America 
are  understood  by  all  affected  parties. 
The  training  package  will  cover  all  of 
the  requirements  in  the  model 
regulations,  and  to  some  extent,  best 
practices  for  securing  cargo.  The 
training  materials  may  be  used  to  help 
motor  carriers  better  imderstand  how  to 
properly  secure  different  types  of  cargo 
and  to  ensure  they  are  aware  of  what  is 
required.  Enforcement  officials  could 
also  use  the  training  material  to  ensure 
that  they  have  an  understanding  of  the 
new  requirements.  It  is  anticipated  that 
the  training  materials  will  be  completed 
and  available  to  the  public  from  the 
FMCSA  before  the  deadline  for 
compliance  with  the  final  rule.  The 
FMCSA  will  post  publications  on  its 
website  to  assist  individuals  with 
Internet  access.  The  FMCSA  will  also 
consider  making  copies  of  the  training 
materials  available  through  the  U.S. 
Department  of  Commerce's  National 
Technical  Information  Service. 

Compliance  Date 

The  FMCSA  has  chosen  January  1, 
2004,  as  the  deadline  for  motor  carriers 
to  ensure  compliance  with  the  final 
rule.  The  FMCSA  believes  this  time 
frame  is  appropriate  and  will  provide 


motor  carriers  and  enforcement  officials 
sufficient  time  to  prepare  for  the 
transition  bom  the  current  requirements 
to  rules  compatible  with  the  model 
regulations. 

Rulemaking  Analysis  and  Notices 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

The  FMCSA  has  determined  that  this 
action  is  not  a  significant  regulatory 
action  within  the  meaning  of  Executive 
Order  12866  or  within  the  meaning  of 
Department  of  Transportation  regulatory 
policies  and  procedures.  Neither  the 
level  of  public  or  Congressional  interest, 
nor  the  costs  of  implementing  the  final 
rule  are  such  that  the  rule  would  be 
considered  significant.  Based  on  the 
information  currently  available,  the  cost 
to  the  motor  carrier  industry  for 
compliance  with  the  rules,  and  the  cost 
to  the  States  for  adopting  and  enforcing 
the  new  requirements  will  be 
significantly  less  than  the  $100,000,000 
tlueshold  used  as  one  of  the  factors  in 
determining  the  significance  of  a 
rulemaking. 

This  rule  requires  that  motor  carriers 
operating  in  interstate  commerce 
comply  with  improved  cargo 
securement  regulations  based  on  the 
following:  (1)  The  results  of  a  multi-year 
comprehensive  research  program  to 
evaluate  current  U.S.  and  Canadian  ° 
cargo  seoirement  regulations;  (2)  the 
motor  carrier  industry's  best  practices; 
and  (3)  recommendations  presented 
during  a  series  of  public  meetings.  "^ 
Generally,  the  revision  requires  motor 
carriers  to  change  the  way  cargo 
securement  devices  are  used  to  prevent 
certain  articles  from  shifting  on  or 
within,  or  falling  from,  CMVs,  and  how 
calculations  are  done.  In  some 
instances,  the  changes  require  motor 
carriers  to  increase  the  number  of 
tiedown  devices  used  to  secure  certain  - 
types  of  cargoes. 

The  agency  believes  the  vast  majority 
of  motor  carriers  have  a  sufficient 
supply  of  tiedown  devices  on  board 
their  vehicles  at  all  times.  The  final  rule 
allows  motor  carriers  to  continue  using 
those  tiedowns  provided  the  devices 
meet  the  applicable  manufacturing 
standards  currently  incorporated  by 
reference  in  §  393.102(b). 

Most  of  the  costs  associated  with  this 
rulemaking  are  believed  to  be  associated 
with  the  training  of  drivers,  motor 
carrier  employees  responsible  for 
loading  CMVs,  and  enforcement 
officials  to  ensure  that  they  imderstand 
the  requirements  being  adopted. 
However,  this  cost  should  be  minimal 
because  the  conunodity-specffic  rules 


have  been  drafted  to  enable  the  reader 
to  use  the  rules  as  step-by-step 
instructions  for  securing  the  commodity 
being  transported. 

With  regard  to  costs  to  the  States  to 
train  inspectors,  the  agency  is  working 
with  its  State  and  Provincial  partners  to 
develop  training  materials  that  could  be 
used  to  minimize  the  costs  for  the 
enforcement  commimity  and  the  motor 
carrier  industry.  For  States  participating 
in  the  Motor  Carrier  Safety  Assistance 
Program  (MCSAP),  training  costs  are 
considered  an  eligible  expense.  This 
means  the  States  could  receive  Federal 
funds  to  help  cover  the  costs  of  training 
their  roadside  inspectors.  Therefore, 
based  upon  the  information  above,  the 
agency  estimates  that  the  economic 
impact  associated  with  this  rulemaking 
action  would  be  minimal  and  a  full 
regulatory  evaluation  is  not  necessary. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
FlexibiHty  Act  (5  U.S.C.  601-612),  the 
FMCSA  has  considered  the  effects  of 
this  regulatory  action  on  small  entities 
and  determined  that  this  rule  would 
affect  a  substantial  mmiber  of  small 
entities  but  would  not  have  a  significant 
impact  on  them. 

Generally,  the  final  rule  requires 
motor  carriers  to  change  the  way  cargo 
securement  devices  are  used  to  prevent 
certain  articles  from  shifting  on  or 
within,  or  falling  from,  CMVs.  In  some 
instances,  the  rule  requires  motor 
cariiers  to  increase  the  number  of 
tiedown  devices  used  to  secure  certain 
types  of  cargoes.  However,  the  rule  does 
not  require  motor  carriers  to  purchase 
new  equipment. 

The  FMCSA  finds  that  the  vast 
majority  of  motor  carriers  have  a 
sufficient  supply  of  tiedown  devices  on 
board  their  vehicles  at  all  times. 

The  agency  believes  the  number  of 
tiedowns  on  board  and  the  strength  of 
these  devices  are  usually  sufficient  to 
seeing  whatever  types  of  loads  the 
motor  carrier  is  transporting,  or  intends 
to  transport.  As  we  stated  in  the 
preamble  to  the  notice  of  proposed 
rulemaking,  the  cargo  securement 
problems  typically  observed  diuing 
roadside  inspections  of  flatbed  trailers 
are  ones  in  which  motor  carriers  do  not 
use  enough  of  the  tiedowns  that  they 
already  have  on  board  their  vehicles.  In 
the  case  of  van  type  trailers,  the  problem 
is  that  some  motor  carriers  do  not  use 
any  seciu«ment  devices  to  prevent  loads 
from  shifting.  Therefore.  FMCSA 
believes  that  motor  carriers  already  have 
all  the  hardware  they  need  to  comply 
with  the  proposed  changes.  The 
challenge  for  motor  carriers  is  to  learn 
how  to  properly  use  tiedown  devices  to 


further  reduce  the  occurrence  of  cargo 
securement-related  accidents. 

Motor  carriers  are  currently  required 
to  use  tiedown  devices  that  meet 
applicable  manufacturing  standards 
incorporated  by  reference  in 
§  393.102(b).  Under  the  final  rule,  the 
agency  is  continuing  to  require  motor 
carriers  to  use  only  tiedown  devices  that 
meet  manufactiiring  standards  currently 
specified  §  393.102(b).  If  the  tiedowns 
are  in  safe  and  proper  condition,  and 
meet  the  applicable  manufactiuing 
standards,  use  of  the  devices  is  not 
prohibited  by  this  rule. 

As  indicated  above,  additional  costs 
may  be  associated  with  training  of 
motor  carrier  employees  responsible  for 
loading  CMVs,  drivers,  and  enforcement 
officials  to  ensure  that  they  understand 
the  requirements  being  considered.  The 
final  rule  does  not  adopt  the  provisions 
in  the  NPRM  that  distinguish  between 
direct  and  indirect  tiedowns.  This 
means  that  there  are  very  few  aspects, 
if  any,  of  the  new  requirements  that 
differ  significantly  itom  the  technical 
concepts  in  the  current  rules,  and  the 
best  practices  of  the  motor  carrier 
industry.  However,  training  may  be 
desirable  for  some  individuals.  It  is 
more  likely  than  not  that  compliance 
with  the  final  rule  could  be  achieved 
with  a  minimal  amount  of  training.  This 
is  because  the  commodity-specific  rules 
have  been  drafted  to  enable  the  reader 
to  use  the  rules  as  step-by-step 
instructions  for  securing  the  commodity 
being  transported. 

For  motor  carriers  that  provide 
training  for  their  drivers,  the  costs  could 
vary  with  the  number  of  hours  for 
training,  and  the  number  of  drivers 
being  trained.  At  a  minimum,  training 
costs  would  include  wages  for  the 
drivers.  The  F'MCSA  reviewed  earnings 
information  from  the  U.S.  Department  of 
Labor.  The  FMCSA  used  the 
"Occupational  Outlook  Handbook," 
2000-01  Edition,  Bulletin  2520.  The 
median  hourly  earnings  of  drivers  of 
light  and  heavy  trucks  were  $11.67  in 
1998.  The  middle  50  percent  earned 
between  $8.80  and  $15.57  an  hour.  The 
lowest  10  percent  earned  less  than  $6.51 
and  the  highest  10  percent  earned  more 
than  $19.14  an  hoiu. 

If  a  motor  carrier  provided  one  hour 
of  training  for  10  drivers  in  the  middle 
50  percent,  the  maximum  cost  would  be 
$155.70  (10  drivers  x  $15.57  an  hour  per 
driver  x  1  hour)  in  wages  for  the  drivers 
to  attend  training,  plus  the  cost  for  the 
instructor  and  course  materials.  If  the 
training  for  the  same  group  of  drivers 
was  expanded  to  four  hours  the  cost 
would  be  $622.80  (10  drivers  x  $15.57 
an  hour  per  driver  x  4  hours)  in  wages 
for  the  drivers  to  attend  training,  plus 


the  cost  for  the  instructor,  and  course 
materials.  If  the  drivers  earned  $20  an 
hoiu,  the  costs  for  the  group  of  drivers 
to  attend  class  for  4  hours  woi^d  be 
$800.  These  examples  indicate  how  the 
costs  per  motor  carrier  could  vary 
greatly  depending  on  the  number  of 
drivers  to  be  trained,  and  the  amount  of 
training  required. 

The  FMCSA  cannot  determine  at  this 
time  the  amount  of  training  drivers  and 
other  motor  carrier  employees  may 
need.  However,  the  agency  estimates 
that  for  a  small  entity  employing  10 
drivers  the  costs  would  not  exceed 
$1,000  ($800  for  drivers'  wages  -t-  $200 
for  the  instructor  and  course  materials). 
The  agency  believes  the  economic 
impact  on  such  motor  carriers  of  these 
training  costs  will  be  minimal. 

Accordingly,  the  FMCSA  has 
considered  the  economic  impacts  of  the 
requirements  on  small  entities  and 
certifies  that  this  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 


Executive  Order  13132  (Federalism) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13132.  It  has  been  determined  that  this 
rulemaking  does  not  have  a  substantial 
direct  effect  on  States,  nor  would  it  limit 
the  policy-making  discretion  of  the 
States.  Nothing  in  this  document 
preempts  any  State  law  or  regulation. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.217, 
Motor  Carrier  Safety.  The  regulations 
implementing  Executive  Order  12372     - 
regarding  intergovernmental 
consultation  on  Federal  programs  and 
activities  do  not  apply  to  this  program. 

Paperwork  Reduction  Act 

This  action  does  not  contain  a 
collection  of  information  requirement 
for  the  purposes  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  3501 
etseq. 


Unfunded  Mandates  Reform  Act  of  1 995    National  Environmental  Policy  Act 


This  rule  does  not  impose  an 
unfunded  Federal  mandate,  as  defined 
by  the  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1532  et  seq.),  that  will 
result  in  the  expenditure  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $100  million 
or  more  in  any  one  year. 

Executive  Order  12988  (Civil  Justice 
Reform) 

This  action  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Executive  Order  13045  (Protection  of 
Children) 

The  FMCSA  has  analyzed  this  action 
under  Executive  Order  13045, 
Protection  of  Children  from 
Envirorunental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  does  not  concern  an 
environmental  risk  to  health  or  safety 
that  may  disproportionately  affect 
children. 

Executive  Order  12630  (Taking  of 
Private  Property) 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 


The  Federal  Motor  Carrier  Safety 
Administration  (FMCSA)  is  a  new 
administration  within  the  Department  of 
Transportation  (DOT).  We  are  striving  to 
meet  all  of  the  statutory  and  executive 
branch  requirements  on  rulemaking. 
The  FMCSA  is  cxirrently  developing  an 
agency  order  that  will  comply  with  all 
statutory  and  regulatory  policies  imder 
the  National  Environmental  Policy  Act 
of  1969  (42  U.S.C.  4321  et  seq.).  We 
expect  the  draft  FMCSA  Order  to  appear 
in  the  Federal  Register  for  public 
comment  in  the  near  future.  The 
framework  of  the  FMCSA  Order  is 
consistent  with  and  reflects  the 
procedures  for  considering 
environmental  impacts  under  DOT 
Order  5610.1C.  The  FMCSA  analyzed 
this  final  rule  under  the  NEPA  and  DOT 
Order  5610.1C.  Since  the  final  rule 
relates  only  to  the  way  motor  carriers 
use  cargo  securement  devices  to  prevent 
certain  articles  from  shifting  on  or 
within,  or  falling  irom  CMVs,  we 
believe  it  would  be  among  the  type  of 
regulations  that  would  be  categorically 
excluded  from  any  environmental 
assessment. 

Executive  Order  13211  (Energy  Effects) 

We  have  analyzed  this  action  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  economically  significant  and  is 
not  likely  to  have  a  significant  adverse 
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effect  on  the  supply,  distribution,  or  use 
of  energy. 

List  of  Subjects 

49  CFR  Part  392 

Highway  safety.  Motor  carriers. 
49  CFR  Part  393   \ 

Highway  safety.  Incorporation  by 
reference,  Motor  carriers.  Motor  vehicle 
safety. 

In  consideration  of  the  foregoing,  the 
FMCSA  is  amending  title  49,  Code  of 
FederaLRegulations,  chapter  III,  as 
follows' 

PART  392— [AMENDED] 

1.  The  authority  citation  for  part  392 
continues  to  read  as  follows: 

Authority:  49  U.S^C.  31136  and  31502;  and 

49  CFR  1.73. 

2.  Section  392.9  is  revised  to  read  as 
follows:  I 

§  392.9    Inspection  of  cargo,  cargo 
securament  devices  and  systems. 

(a)  General.  A  driver  may  not  operate 
a  commercial  motor  vehicle  and  a  motor 
carrier  may  not  require  or  permit  a 
driver  to  operate  a  commercial  motor 
vehicle  unless — 

(1)  The  commercial  motor  vehicle's 
cargo  is  properly  distributed  and 
adequately  secured  as  specified  in 

§§  393.100  through  393.142  of  this 
subchapter. 

(2)  The  commercial  motor  vehicle's 
tailgate,  tailboard,  doors,  tarpaulins, 
spare  tire  and  other  equipment  used  in 
its  operation,  and  the  means  of  fastening 
the  commercial  motor  vehicle's  cargo, 
are  secured;  and 

(3)  The  commercial  motor  vehicle's 
cargo  or  any  other  object  does  not 
obscure  the  driver's  view  ahead  or  to  the 
right  or  left  sides  (except  for  drivers  of 
self-steer  dollies),  interfere  with  the  free 
movement  of  his/her  arms  or  legs, 
prevent  his/her  free  and  ready  access  to 
accessories  required  for  emergencies,  or 
prevent  the  free  and  ready  exit  of  any 
person  from  the~commercial  motor 
vehicle's  cab  or  driver's  compartment. 

(b)  Drivers  of  trucks  and  truck 
tractors.  Except  as  provided  in 
paragraph  (b)(4)  of  this  section,  the 
driver  of  a  truck  or  truck  tractor  must — 

(1)  Assure  himself/herself  that  the 
provisions  of  paragraph  (a)  of  this 
section  have  been  complied  with  before 
he/she  drives  that  commercial  motor 
vehicle; 

(2)  Inspect  the  cargo  and  the  devices 
used  to  secure  the  cargo  within  the  first 

50  miles  after  beginning  a  trip  and  cause 
any  adjustments  to  be  made  to  the  cargo 
or  load  seciuement  devices  as 


necessary,  including  adding  more 
securement  devices,  to  ensure  that  cargo 
cannot  shift  on  or  within,  or  fall  from 
the  commercial  motor  vehicle;  and 

(3)  Reexamine  the  commercial  motor 
vehicle's  cargo  and  its  load  securement 
devices  during  the  course  of 
transportation  and  make  any  necessary 
adjustment  to  the  cargo  or  load 
securement  devices,  including  adding 
more  securement  devices,  to  ensure  that 
cargo  cannot  shift  on  or  within,  or  fall 
from,  the  commercial  motor  vehicle. 
Reexamination  and  any  necessary 
adjustments  must  be  made  whenever  — 

(i)  The  driver  makes  a  change  of  his/ 
her  duty  status;  or 

(ii)  The  commercial  motor  vehicle  has 
been  driven  for  3  hours;  or 

(iii)  The  commercial  motor  vehicle 
has  been  driven  for  150  miles, 
whichever  occurs  first. 

(4)  The  rules  in  this  paragraph  (b)  do 
not  apply  to  the  driver  of  a  sealed 
commercial  motor  vehicle  who  has  been 
ordered  not  to  open  it  to  inspect  its 
cargo  or  to  the  driver  of  a  commercial 
motor  vehicle  that  has  been  loaded-in  a 
manner  that  makes  inspection  of  its 
cargo  impracticable. 

PART  393-{AMENDED] 

3.  The  authority  citation  for  part  393 
continues  to  read  as  follows: 

Authority:  Section  1041(b}  of  Pub.  L.  102- 
240. 105  Stat.  1914;  49  U.S.C.  31136  and 
31502;  and  49  CFR  1.73. 

4.  Amend  §  393.5  to  add  the  foUovdng 
definitions  in  alphabetical  order: 

§393.5    Definitions. 

***** 

Aggregate  working  load  limit.  The 
summation  of  the  working  load  limits  or 
restraining  capacity  of  all  devices  used 
to  secure  an  article  of  cargo  on  a  vehicle. 

***** 

Anchor  point.  Part  of  the  structure, 
fitting  or  attachment  on  a  vehicle  or 
article  of  cargo  to  which  a  tiedown  is 
attached. 

***** 

Article  of  cargo.  A  unit  of  cargo,  other 
than  a  liquid,  gas,  or  aggregate  that  lacks 
physical  structure  (e.g.,  grain,  gravel, 
etc.)  including  articles  grouped  together 
so  that  they  can  be  handled  as  a  single 
unit  or  unitized  by  wrapping,  strapping, 
banding  or  edge  protection  device(s). 
***** 

Bell  pipe  concrete.  Pipe  whose 
flanged  end  is  of  larger  diameter  than  its 
barrel. 

Blocking.  A  structure,  device  or 
another  substantial  article  placed 
against  or  around  an  article  of  cargo  to 
prevent  horizontal  movement  of  the 
article  of  cargo. 


Bracing.  A  structure,  device,  or 
another  substantial  article  placed 
against  an  article  of  cargo  to  prevent  it 
from  tipping,  that  may  also  prevent  it 
from  shifting. 
***** 

Dunnage.  All  loose  materials  used  to 
support  and  protect  cargo. 

Dunnage  bag.  An  inflatable  bag 
intended  to  fill  otherwise  empty  space 
between  articles  of  cargo,  or  between 
articles  of  cargo  and  the  wall  of  the 
vehicle. 
***** 

Edge  protector.  A  device  placed  on 
the  exposed  edge  of  an  article  to 
distribute  tiedown  forces  over  a  larger 
area  of  cargo  than  the  tiedown  itself,  to 
protect  the  tie-down  and/or  cargo  from 
damage,  and  to  allow  the  tiedown  to 
slide  freely  when  being  tensioned. 
***** 

Frame  vehicle.  A  vehicle  with  skeletal 
structure  fitted  with  one  or  more  bimk 
units  for  transporting  logs.  A  bimk  unit 
consists  of  U-shaped  front  and  rear 
bunks  that  together  cradle  logs.  The 
bunks  are  welded,  gusseted  or  otherwise 
firmly  fastened  to  the  vehicle's  main 
beams,  and  are  an  integral  part  of  the 
vehicle. 

Friction  mat.  A  device  placed 
between  the  deck  of  a  vehicle  and 
article  of  cargo,  or  between  articles  of 
cargo,  intended  to  provide  greater 
friction  than  exists  naturally  between 
these  surfaces. 
***** 

g.  The  acceleration  due  to  gravity, 
32.2  ft/sec2  (9.823  m/sec^), 

***** 

Hook-lift  container.  A  specialized 
container,  primarily  used  to  contain  and 
transport  materials  in  the  waste, 
recycling,  construction/demolition  and 
scrap  industries,  which  is  used  in 
conjunction  with  specialized  vehicles, 
in  which  the  container  is  loaded  and 
unloaded  onto  a  tilt  frame  body  by  an 
articulating  hook-arm. 
***** 

Integral  securement  system.  A  system 
on  certain  roll-on/roll-off  containers  and 
hook-lift  containers  and  their  related 
transport  vehicles  in  which  compatible 
front  and  rear  hold  down  devices  are 
mated  to  provide  securement  of  the 
complete  vehicle  and  its  articles  of 
cargo. 
***** 

Longwood.  All  logs  that  are  not 
shortwood,  i.e.,  are  over  4.9  m  (16  feet) 
long.  Such  logs  are  usually  described  as 
long  logs  or  treelength. 

***** 

Rail  vehicle.  A  vehicle  whose  skeletal 
structure  is  fitted  with  stakes  at  the  front 
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and  rear  to  contain  logs  loaded 
crosswise. 

***** 

Shoring  bar.  A  device  placed 
transversely  between  the  walls  of  a 
vehicle  and  cargo  to  prevent  cargo  from 
tipping  or  shifting. 

Shortwood.  All  logs  typically  up  to 
4.9  m  (16  feet)  long.  Such  logs  are  often 
described  as  cut-up  logs,  cut-to-length 
logs,  bolts  or  pulpwood.  Shortwood  may 
be  loaded  lengthwise  or  crosswise, 
though  that  loaded  crosswise  is  usually 
no  more  than  2.6  m  (102  inches)  long. 
***** 

Sided  vehicle.  A  vehicle  whose  cargo 
compartment  is  enclosed  on  all  four 
sides  by  walls  of  sufiicient  strength  to 
Contain  articles  of  cargo,  where  the 
walls  may  include  latched  openings  for 
loading  and  unloading,  and  includes 
vans,  dump  bodies,  and  a  sided 
intermodal  container  carried  by  a 
vehicle. 
***** 

Tiedown.  A  combination  of  securing 
devices  which  forms  an  assembly  that 
attaches  articles  of  cargo  to,  or  restrains 
articles  of  cargo  on,  a  vehicle  or  trailer, 
and  is  attached  to  anchor  point(s). 

Tractor-pole  trailer.  A  combination 
vehicle  that  carries  logs  lengthwise  so 
that  they  form  the  body  of  the  vehicle. 
The  logs  are  supported  by  a  bunk 
located  on  the  rear  of  the  tractor,  and 
another  bunk  on  the  skeletal  trailer.  The 
tractor  bunk  may  rotate  about  a  vertical 
axis,  and  the  trailer  may  have  a  fixed, 
scoping,  or  cabled  reach,  or  other 
mechanical  freedom,  to  allow  it  to  turn. 
***** 

Void  filler.  Material  used  to  fill  a 
space  between  articles  of  cargo  and  the 
structure  of  the  vehicle  that  has 
sufficient  strength  to  prevent  movement 
of  the  articles  of  cargo. 
***** 

Well.  The  depression  formed  between 
two  cylindrical  articles  of  cargo  when 
they  are  laid  with  their  eyes  horizontal 
and  parallel  against  each  other. 

*****, 

Walking  load  limit  (WLL).  The 
maximum  load  that  may  be  applied  to 
a  component  of  a  cargo  securement 
system  during  normal  service,  usually 
assigned  by  the  manufacturer  of  the 
component. 

5.  Section  393.7  is  revised  as  follows: 

§  393.7    Matter  incorporated  by  reference. 

(a)  Incorporation  by  reference.  Part 
393  includes  references  to  certain  matter 
or  materials,  as  listed  in  paragraph  (b) 
of  this  section.  The  text  of  the  materials 
is  not  included  in  the  regulations 
contained  in  part  393.  The  materials  are 


hereby  made  a  part  of  the  regulations  in 
part  393.  The  Director  of  the  Federal 
Register  has  approved  the  materials 
incorporated  by  reference  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 
For  materials  subject  to  change,  only  the 
specific  version  approved  by  the 
Director  of  the  Federal  Register  and 
specified  in  the  regulation  are 
incorporated.  Material  is  incorporated 
as  it  exists  on  the  date  of  the  approval 
and  a  notice  of  any  change  in  these 
materials  will  be  published  in  the 
Federal  Register. 

(b)  Matter  or  materials  referenced  in 
part  393.  The  matter  or  materials  listed 
in  this  paragraph  are  incorporated  by 
reference  in  the  corresponding  sections 
noted. 

(1)  Highway  Emergency.  Signals, 
Fourth  Edition,  Underwriters 
Laboratories,  Inc.,  UL  No.  912,  July  30, 
1979,  (with  an  amendment  dated 
November  9, 1981),  incorporation  by 
reference  approved  for  §  393.95(j). 

(2)  Standard  Specification  for 
Strapping,  Flat  Steel  and  Seals, 
American  Society  for  Testing  and 
Materials  (ASTM),  D3953-97,  February 
1998,  incorporation  by  reference 
approved  for  §  393.104(e). 

(3)  Welded  Steel  Chain  Specifications, 
National  Association  of  Chain 
Manufacturers,  November  15,  1999, 
incorporation  by  reference  approved  for 
§  393.104(e). 

(4)  Recommended  Standard 
Specification  for  Synthetic  Web 
Tiedowns,  Web  Sling  and  Tiedown 
Association,  WSTDA-Tl,  1998, 
incorporation  by  reference  approved  for 
§  393.104(e). 

(5)  Wire  Rope  Users  Manual,  2nd 
Edition,  Wire  Rope  Technical  Board 
November  1985,  incorporation  by 
reference  approved  for  §  393.104(e). 

(6)  Cordage  Institute  rope  standards 
approved  for  incorporation  into 

§  393.104(e): 

(i)  PETRS-2,  Polyester  Fiber  Rope,  3- 
Strand  and  8-Strand  Constructions, 
January  1993; 

(ii)  PPRS-2,  Polypropylene  Fiber 
Ropov  3-Strand  and  8-Strand 
Constructions,  August  1992; 

(iii)  CRS-1,  Polyester/Polypropylene 
Composite  Rope  Specifications,  Three- 
Strand  and  Eight-Strand  Standard 
Construction,  May  1979; 

(iv)  NRS-1,  Nylon  Rope 
Specifications,  Three-Strand  and  Eight- 
Strand  Standard  Construction,  May 
1979;  and 

(v)  C-1,  Double  Braided  Nylon  Rope 
Specifications  DBN,  January  1984. 

(c)  Availability.  The  materials 
incorporated  by  reference  are  available 
as  follows: 


(1)  Standards  of  the  Underwriters 
Laboratories,  Inc.  Information  and 
copies  may  be  obtained  by  writing  to: 
Underwriters  Laboratories,  Inc.,  333 
Pfingsten  Road,  Northbrook,  Illinois 
60062. 

(2)  Specifications  of  the  American 
Society  for  Testing  and  Materials. 
Information  and  copies  may  be  obtained 
by  writing  to:  American  Society  for 
Testing  and  Materials,  100  Barr  Harbor 
Drive,  West  Conshohocken, 
Pennsylvania  19428-2959. 

(3)  Specifications  of  the  National 
Association  of  Chain  Manufacturers. 
Information  and  copies  may  be  obtained 
by  writing  to:  National  Association  of 
Chain  Manufacturers,  P.O.  Box  22681, 
Lehigh  Valley,  Pennsylvania  18002- 
2681. 

(4)  Specifications  of  the  Web  Sling 
and  Tiedown  Association.  Information 
and  copies  may  be  obtained  by  writing 
to:  Web  Sling  and  Tiedown  Association, 
Inc.,  5024-R  Campbell  Boulevard, 
Baltimore,  Maryland  21236-5974. 

(5)  Manuals  of  the  Wire  Rope 
Technical  Board.  Information  and 
copies  may  be  obtained  by  writing  to: 
Wire  Rope  Technical  Committee,  P.O. 
Box  849,  Stevensville,  Maryland  21666. 

(6)  Standards  of  the  Cordage  Institute. 
Information  and  copies  may  be  obtained 
by  writing  to:  Cordage  Institute,  350 
Lincoln  Street,  #115,  Hingham, 
Massachusetts  02043. 

(7)-(9)  [Reserved]. 

(10)  All  of  the  materials  incorporated 
by  reference  are  available  for  inspection 
at: 

(i)  The  Federal  Motor  Carrier  Safety 
Administration,  Office  of  Bus  and  Truck 
Standards  and  Operations,  400  Seventh 
Street,  SW.,  Washington,  DC  20590;  and 

(ii)  The  Office  of  the  Federal  Register, 
800  North  Capitol  Street,  NW,  Suite  700. 
Washington,  DC. 

6.  Section  393.95(j)  is  amended  by 
replacing  the  reference  to  "§  393.7(b)" 
with  "§  393.7(c)." 

7.  Subpart  I  of  part  393  is  revised  to 
read  as  follows: 

Sulipart  I— Protection  Against  Shifting  and 
Failing  Cargo 

§  393.100    Which  types  of  commercial  motor 
vehicles  are  subject  to  the  cai^go 
securement  standards  of  this  subpart, 
and  what  general  requirements  apply? 

393.102  What  are  the  minimum 
performance  criteria  for  cargo 
securement  devices  and  systems? 

393.104    What  standards  must  cargo 

securement  devices  and  systems  meet  in 
order  to  satisfy  the  requirements  of  this 
subpart? 

393.106    What  are  the  general  requirements 
for  securing  articles  of  cargo? 

393.108    How  is  the  working  load  limit  of  a 
tiedown  determined? 
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393.110    What  else  do  I  have  to  do  to 

determine  the  minimum  number  of 

tiedowns? 
393.112     Must  a  tiedown  be  adjustable? 
393.114    What  are  the  requirements  for  front 

end  structures  used  as  part  of  a  cargo 

securement  system? 

Specific  Securement  Requirements  by 
Commodity  Type 

393.116    What  are  the  rules  for  securing 

logs? 
393.118    What  are  the  rules  for  securing 

dressed  lumber  or  similar  building 

products? 
393. 1 20    What  are  the  rules  for  securing 

metal  coils? 
393.122    What  are  the  rules  for  securing 

paper  rolls? 
393.124    What  are  the  rules  for  securing 

concrete  pipe? 
393.126    What  are  the  rules  for  securing 

intermodal  containers? 
393.128    What  are  the  rules  for  securing 

automobiles,  light  trucks  and  vans? 
393.130    What  are  the  rules  for  securing 

heavy  vehicles,  equipment  and 

machinery? 
393.132    What  are  the  rules  for  securing 

flattened  or  crushed  vehicles? 
393.134    What  are  the  rules  for  securing  roU- 

on/roU-off  and  hook  lift  containers? 
393.136    What  are  the  rules  for  securing 

large  boulders? 

§  393.1 00    Which  types  of  commercial 
motor  vehicles  are  subject  to  the  cargo 
securement  standards  of  this  subpart,  artd 
wttat  general  requirements  apply? 

(a)  Applicability.  The  rules  in  this 
subpart  are  applicable  to  trucks,  truck 
tractors,  semitrailers,  full  trailers,  and 
pole  trailers. 

(b)  Prevention  against  loss  of  load. 
Each  commercial  motor  vehicle  must, 
when  transporting  cargo  on  public 
roads,  be  loaded  and  equipped,  and  the 
cargo  secured,  in  accordance  with  this 
subpart  to  prevent  the  cargo  from 
leaking,  spilling,  blowing  or  falling  from 
the  motor  vehicle. 

(c)  Prevention  against  shifting  of  load. 
Cargo  must  be  contained,  immobilized 
or  secured  in  accordance  with  this 
subpart  to  prevent  shifting  upon  or 


within  the  vehicle  to  such  an  extent  that 
the  vehicle's  stability  or 
maneuverability  is  adversely  affected. 

§393.102    Wturt  are  the  minimum 
performance  criteria  for  cargo  securement 
devices  and  systems? 

(a)  Performance  criteria.  Cargo 
securement  devices  and  systems  must 
be  capable  of  withstanding  the 
following  three  forces,  applied 
separately: 

(1)  0.8  g  deceleration  in  the  forward 
direction; 

(2)  0.5  g  acceleration  in  the  rearward 
direction;  and 

(3)  0.5  g  acceleration  in  a  lateral 
direction. 

(b)  Performance  criteria  for  devices  to 
prevent  vertical  movement  of  loads  that 
are  not  contained  within  the  structure  of 
the  vehicle.  Securement  systems  must 
provide  a  downward  force  equivalent  to 
at  least  20  percent  of  the  weight  of  the 
article  of  cargo  if  the  article  is  not  fully 
contained  within  the  structureof  the 
vehicle.  If  the  article  is  fully  contained 
within  the  structure  of  the  vehicle,  it 
may  be  secured  in  accordance  with 

§  393.106(b). 

(c)  Prohibition  on  exceeding  working 
load  limits.  Cargo  securement  devices 
and  systems  must  be  designed, 
installed,  and  maintained  to  ensure  that 
the  maximum  forces  acting  on  the 
devices  or  systems  do  not  exceed  the 
working  load  limit  for  the  devices  under 
the  conditions  listed  in  paragraphs  (a) 
and  (b)  of  this  section. 

(d)  Equivalent  means  of  securement. 
Cargo  that  is  immobilized,  or  seaired  in 
accordance  with  the  applicable 
requirements  of  §§  393.104  through 
393.136,  is  considered  as  meeting  the 
performance  criteria  of  this  section. 

§393.104    What  standards  must  cargo 
securement  devices  and  systems  meat  in 
order  to  satisfy  the  requirements  of  this 
sut)part? 

(a)  General.  All  devices  and  systems 
used  to  secure  cargo  to  or  within  a 


vehicle  must  be  capable  of  meeting  the 
requirements  of  §  393.102. 

(b)  Prohibition  on  the  use  of  damaged 
securement  devices.  All  vehicle 
structures,  systems,  parts,  and 
components  used  to  secure  cargo  must 
be  in  proper  working  order  when  used 
to  perform  that  function  with  no 
damaged  or  weakened  components  that 
will  adversely  effect  their  performance 
for  cargo  securement  purposes, 
including  reducing  the  working  load 
limit,  and  must  not  have  any  cracks  or 
cuts. 

(c)  Vehicle  structures  and  anchor 
points.  Vehicle  structures,  floors,  walls, 
decks,  tiedown  anchor  points, 
headerboards,  bulkheads,  stakes,  posts 
and  associated  moimting  pockets  used 
to  contain  or  secure  articles  of  cargo 
must  be  strong  enough  to  meet  the 
performance  criteria  of  §  393.102.  with 
no  damaged  or  weakened  components 
that  will  adversely  effect  their 
performance  for  cargo  securement 
piirposes,  including  reducing  the 
working  load  limit,  and  must  not  have 
any  cracks  or  cuts. 

(d)  Material  for  dunnage,  chocks, 
cradles,  shoring  bars,  blocking  and 
bracing.  Material  used  as  dunnage  or 
dunnageJbags,  chocks,  cradles,  shoring 
bars,  or  used  for  blocking  and  bracing, 
must  not  have  damage  or  defects  which 
would  compromise  the  effectiveness  of 
the  securement  system. 

(e)  Manufacturing  standards  for 
tiedown  assemblies.  Tiedown 
assemblies  (including  chains,  wire  rope, 
steel  strapping,  synthetic  webbing,  and 
cordage)  and  other  attachment  or 
fastening  devices  used  to  secure  articles 
of  cargo  to,  or  in.  commercial  motor 
vehicles  must  conform  to  the  following 
applicable  standards: 


An  assembly  component  of 


Must  conform  to 


(1)  Steel  strapping'  ? 

(2)  Chain ].. 

-      j 

(3)  Webbing i.. 


(4)  Wire  rope  ^ 

(5)  Cordage  .... 


Standard  Specification  for  Strapping,  Flat  Steel  and  Seals.  American  Society  for  Testing  and  Materials 

(ASTM)  D3953-97.  February  1998." 
National  Association  of  Chain  Manufacturers'  Welded  Steel  Chain  Specifications,  November  15, 

1999.* 
Web  Sling  and  Tiedown  Association's  Recommended  Standard  Specification  for  Synthetic  Web 

Tiedowns,  WSTDA-T1,  1998.* 
Wire  Ftope  Technical  Board's  Wire  Rope  Users  Manual,  2nd  Edition,  November  1985.'« 
Cordage  Institute  rope  standard; 

(i)  PETRS-2,  Polyester  Fiber  Rope,  three-Strand  and  eight-Strand  Constructions,  January  1993;* 
(ii)  PPRS-2,  Polypropylene  Fiber  Rope,  three-Strand  and  eight-Strand  Constructions,  August 

1992;* 
(iii)  CRS-1,  Polyester/Polypropylene  Composite  Rope  Specifications,- three-Strand  and  eight- 
Strand  Standard  Construction,  May  1979;* 
(iv)  NRS-1,  Nylon  Rope  Specifications,  three-Strand  and  eight-Strand  Standard  Constmction, 
.    May  1979;*  and 
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An  assemt>ly  component  of . 


Must  conform  to  . 


(V)  C-1 .  Double  Braided  Nylon  Rope  Specifications  DBN,  January  1984* 


1  Steel  strapping  not  martted  by  the  manufacturer  with  a  working  load  limit  will  be  considered  to  have  a  working  load  limit  equal  to  one-fourth  of 
the  breaking  strength  listed  in  ASTM  D3953-97.  ^ .         _     ^      ^ 

2  Steel  strapping  25.4  mm  (1  inch)  or  wider  must  have  at  least  two  pairs  of  crimps  in  each  seal  and,  when  an  end-over-end  lap  joint  is  tomied, 
must  be  sealed  with  at  least  two  seals.  ^  ■      .    ^  ,    u 

3  Wire  rope  which  is  not  marked  by  the  manufacturer  with  a  woricing  load  limit  shall  be  conskJered  to  have  a  wortang  load  limit  equal  to  one- 
fourth  of  the  nominal  strength  listed  In  the  manual. 

*  See  §  393.7  for  informatkxi  on  the  incorporatton  by  reference  and  availability  of  this  document. 


(f)  Use  of  tiedowns.  (1)  Tiedowns  and 
securing  devices  must  not  contain 
knots. 

(2)  U  a  tiedown  is  repaired,  it  must  be 
repaired  in  accordance  with  the 
applicable  standards  in  paragraph  (e)  of 
this  section,  or  the  manufacturer's 
instructions. 

(3)  Each  tiedown  must  be  attached 
and  secured  in  a  manner  that  prevents 
it  from  becoming  loose,  unfastening, 
opening  or  releasing  while  the  vehicle  is 
in  transit. 

(4)  All  tiedowns  and  other 
components  of  a  cargo  securement 
system  used  to  secure  loads  on  a  trailer 
equipped  with  rub  rails,  must  be  located 
inboard  of  the  rub  rails  whenever 
practicable. 

(5)  Edge  protection  must  be  used 
whenever  a  tiedown  would  be  subject  to 
abrasion  or  cutting  at  the  point  where  it 
touches  an  article  of  cargo.  The  edge 
protection  must  resist  abrasion,  cutting 
and  crushing. 

§393.106    What  are  the  general 
requirements  for  securing  articles  of  cargo? 

(a)  ApplicabUity.  The  rules  in  this 
section  are  applicable  to  the 
transportation  of  all  types  of  articles  of 
cargo,  except  commodities  in  bulk  that 
lack  structure  or  fixed  shape  (e.g., 
liquids,  gases,  grain,  liquid  concrete, 
sand,  gravel,  aggregates]  and  are 
transported  in  a  tank,  hopper,  box  or 
similar  device  that  forms  part  of  the 
structure  of  a  conunercial  motor  vehicle. 
The  rules  in  this  section  apply  to  the 
cargo  types  covered  by  the  commodity-  * 
specific  rules  of  §  393.122  through 

§  393.142.  The  commodity-specific  rules 
take  precedence  over  the  general 
requirements  of  this  section  when 
additional  requirements  are  given  for  a 
commodity  listed  in  those  sections. 

(b)  General.  Cargo  must  be  firmly 
immobilized  or  secured  on  or  within  a 
vehicle  by  structures  of  adequate 


strength,  dunnage  or  dunnage  bags, 
shoring  bars,  tiedowns  or  a  combination 
of  these. 

(c)  Cargo  placement  and  restraint.  (1) 
Articles  of  cargo  that  are  likely  to  roll 
must  be  restrained  by  chocks,  wedges,  a 
cradle  or  other  equivalent  means  to 
prevent  rolling.  The  means  of 
preventing  rolling  must  not  be  capable 
of  becoming  imintentionally  unfastened 
or  loose  while  the  vehicle  is  in  transit. 

(2)  Articles  or  cargo  placed  beside 
each  other  and  secured  by  transverse 
tiedowns  must  either: 

(i)  Be  placed  in  direct  contact  with 
each  other,  or 

(ii)  Be  prevented  from  shifting 
towards  each  other  while  in  transit. 

(d)  Minimum  strength  of  cargo 
securement  devices  and  systems.  The 
aggregate  working  load  limit  of  any 
securement  system  used  to  secure  an 
article  or  group  of  articles  against 
movement  must  be  at  least  one-half 
times  the  weight  of  the  article  or^group 
of  articles.  The  aggregate  working  load 
limit  is  the  simi  of: 

(1)  One-half  of  the  working  load  limit 
of  each  associated  connector  or 
attachment  mechanism  used  to  secure  a 
part  of  the  article  of  cargo  to  the  vehicle; 
and 

(2)  One-half  of  the  working  load  limit 
for  each  end  section  of  a  tiedown  that 
is  attached  to  an  anchor  point. 

§393.108    How  Is  the  working  load  limit  of 
a  tiedown  determined? 

(a)  The  working  load  limit  (WLL)  of 
a  tiedown.  associated  connector  or 
attachment  mechanism  is  the  lowest 
working  load  limit  of  any  of  its 
components  (including  tensioner).  or 
the  working  load  limit  of  the  anchor 
points  to  which  it  is  attached, 
whichever  is  less. 

(b)  The  working  load  limits  of 
tiedowns  may  be  determined  by  using 
either  the  tiedown  manufacturer's 


markings  or  by  using  the  tables  in  this 
section.  The  working  load  limits  listed 
in  the  tables  are  to  be  used  when  the 
tiedown  material  is  not  marked  by  the 
manufacturer  with  the  working  load 
limit.  Tiedovra  materials  which  are 
marked  by  the  manufacturer  with 
working  load  limits  that  differ  from  the 
tables,  shall  be  considered  to  have  a 
working  load  limit  equal  to  the  value  for 
which  they  are  marked. 

(c)  Synthetic  cordage  (e.g..  nylon, 
polypropylene,  polyester)  which  is  not 
marked  or  labeled  to  enable 
identification  of  its  composition  or 
working  load  lilnit  shall  be  considered 
to  have  a  working  load  limit  equal  to 
that  for  polypropylene  fiber  rope. 

(d)  Welded  steel  chain  which  is  not 
marked  or  labeled  to  enable 
identification  of  its  grade  or  working 
load  limit  shall  be  considered  to  have  a 
working  load  limit  equal  to  that  for 
grade  30  proof  coil  chain. 

(e)(1)  Wire  rope  which  is  not  marked 
by  the  manufacturer  with  a  working 
load  limit  shall  be  considered  to  have  a 
working  load  limit  equal  to  one-fourth 
of  the  nominal  strength  listed  in  the 
Wire  Rope  Users  Manual. 

(2)  Wire  which  is  not  marked  or 
labeled  to  enable  identification  of  its 
construction  type  shall  be  considered  to 
have  a  working  load  limit  equal  to  that 
for  6  X  37,  fiber  core  wire  rope. 

(f)  Manila  rope  which  is  not  marked 
by  the  manufactxirer  with  a  working 
load  limit  shall  be  considered  to  have  a 
working  load  limit  based  on  its  diameter 
as  provided  in  the  tables  of  working 
load  limits. 

(g)  Friction  mats  which  are  not 
marked  or  rated  by  the  manufacturer 
shall  be  considered  to  provide 
resistance  to  horizontal  movement  equal 
to  50  percent  of  the  weight  placed  on 
the  mat. 
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Tables  TO  §393.108 

[Working  Load  Limits  (WLL),  Chain] 


Size  mm  (inches) 


1-7(1/4)  ^... 

2.  8  (5/16) 

3.  10  (3«)  ^.... 

4.  11  (7/16) 

5.  13  (1/2)  _.... 

6.  16  (5«)  ..... 

Chain  Mark  Examples: 

Example  1  

Example  2 

Example  3 i.... 


WLL  in  kg  (pounds) 


Grade  30  proof 
coll 


580(1,300) 
860(1.900) 
1.200(2,650) 
1.680(3.700) 
2.030  (4.500) 
3.130  (6,900) 

3 

30 

300 


Grade  43  high 
test 


1,180(2,600) 
1.770(3,900) 
2.450  (5,400) 
3.270  (7.200) 
4.170(9.200) 
5.910  (13.000) 

4 

43 
430 


Grade  70  trans- 
port 


1,430(3.150) 
2,130  (4,700) 
2.990  (6,600) 
3,970  (8,750) 
5,130(11,300) 
7.170  (15.800) 

7 

70 

700 


Grade  80  alloy 


1,570(3.500) 
2.000  (4,500) 
3.200  (7,100) 

5.400  (12.000) 
8.200(18,100) 

8 

80 

800 


Grade  100  alloy 


1.950(4.300) 
2.600  (5.700) 
4.000  (8,800) 

6.800  (15,000) 
10,300(22,600) 

10 

100 

1000 


Synthetic  Webbing 


Width  mm  (inches) 

WLL  kg  (pounds) 

45  (1%)  ...- 

790(1,750) 

910  (2,000) 

1.360(3.000) 

1.810(4.000) 

50  (2) 

75  (3)  i 

100(4)  1 

Wire  Rope  (6  x  37,  Fiber  Core) 


Diameter  mm  (inches) 


7  (1/4)  .... 

8  (5/16)  .. 

10  (3/8)  .. 

11  (7/16) 
13  (1/2)  .. 
16  (5/8)  .. 
20  (3/4)  .. 
22  (7/8)  .. 
25  (1)  


WLL  kg  (pounds) 


640(1.400) 

950  (2,100) 

1,360(3.000) 

1,860(4,100) 

2,400  (5,300) 

3.770  (8,300) 

4.940  (10.900) 

7.300  (16,100) 

9,480  (20.900) 


Manila  Rope 


Diameter  mm  (inches) 

10  (3/8)  ', 

11  (7/16)  , 

13  (1/2)  i. 

16  (5«) i 

20  (3/4) 

25  (1) : 


WLL  kg  (pounds) 


90(205) 
120  (265) 
150  (315) 
210  (465) 
290  (640) 
480(1.050) 


Polypropylene  Fiber  Rope  WLL  (3- 
Strand  and  8-Strand  Construc- 
tions) 


Diameter  mm  (inches) 

WLL  kg  (pounds) 

10  (3/8) 

180(400) 
240  (525) 
280  (625) 
420  (925) 
580(1.275) 
950  (2.100) 

11  (7/16)  , 

13  (1/2)  ^ 

16  (5/8)  .- ^- 

20(3/4)  

25(1) .: 

- 

Polyester    Fiber    Rope   WLL   (3- 

STRAND  AND  8-STRAND  CONSTRUC- 
TIONS) 


Diameter  mm  (inches) 

WLL  kg  (pounds) 

10  (3/8)  

250  (555)^ 

340(750) 

440(960) 

680(1,500) 

850(1,880) 

1.500(3.300) 

11  (7/16)  

13(1/2)  

16  (5/8) 

20  (3/4)  

25(1) 

Nylon  Rope 


Diameter  mm  (inches) 

WLL  kg  (pounds) 

10  (3/8)  

130  (278) 
190  (410) 
240  (525) 
420  (935) 
640(1.420) 
1.140(2,520) 

11  (7/16)  

13  (1/2)  

16  (5/8)  

20  (3/4)  

25(1)  

Double  Braided  Nylon  Rope 


Dianieter  mm  (inches) 

WLL  kg  (pounds) 

10  (3/8)  

150(336) 

230(502) 

300(655) 

510(1.130) 

830(1.840) 

1.470(3.250) 

11  (7/16)  

13  (1/2)  

16  (5/8)  

20  (3/4)  .~. 

25(1)  

Steel  Strapping 


Width  x  thickness  mm 
(inches) 


31 . 7  X. 74(1  1/4x0.029) 
31.7x.79(1V4x0.031)  .. 
31 . 7 X. 89(1 '74X0.035)  .. 
31.7  X  1.12  (1V4X  0.044) 
31 .7  X  1.27  (1V4X  0.05)  .. 

31 .7  X  1.5  (1V4X  0.057)  .. 

50.8  X  1.12(2x0.044)  .... 
50.8  X  1.27(2x0.05) 


WLL  kg  (pounds) 


540(1.190) 
540(1,190) 
540(1.190) 
770(1.690) 
770(1.690) 
870(1,925) 
1,200(2.650) 
1.200  (2,650) 


§  393.1 1 0    What  else  do  I  have  to  do  to 
determine  the  minimum  number  of 
tiedowns? 

(a)  In  addition  to  the  requirements  of 
§  393.106,  the  minimum  number  of 
tiedowns  required  to  secine  an  article  or 
group  of  articles  against  movement 
depends  on  the  length  of  the  article(s) 
being  secured,  and  the  requirements  of 
paragraphs  (b)  and  (c)  of  this  section. 

(b)  When  an  article  is  not  blocked  or 
positioned  to  prevent  movement  in  the 
forward  direction  by  a  headerboard, 
bulkhead,  other  cargo  that  is  positioned 
to  prevent  movement,  or  other 
appropriate  blocking  devices,  it  must  be 
secured  by  at  least: 

(1)  One  tiedown  for  articles  5  feet 
(1.52  meters)  or  less  in  length,  and  1,100 
pounds  (500  kg)  or  less  in  weight; 

(2)  Two  tiedowns  if  the  article  is: 

(i)  5  feet  (1.52  meters)  or  less  in  length 
and  more  than  1,100  pounds  (500  kg)  in 
weight;  or 

(ii)  Longer  than  5  feet  (1.52  meters) 
but  less  than  or  equal  to  10  feet  (3.04 
meters)  in  length,  irrespective  of  the 
weight. 

(3)  Two  tiedowns  if  the  article  is 
longer  than  10  feet  (3.04  meters),  and 
one  additional  tiedown  for  every  10  (eet 
(3.04  meters)  of  article  length,  or 
fraction  thereof,  beyond  (he  first  10  feet 
t3.04  meters)  of  length. 

(c)  If  an  individual  article  is  required 
to  be  blocked,  braced  or  immobilized  to 
prevent  movement  in  the  forward 
direction  by  a  headerboard,  bulkhead, 
other  articles  which  are  adequately 
secured  or  by  an  appropriate  blocking  or 
immobilization  meUiod,  it  must  be 
seciued  by  at  least  one  tiedown  for 
every  3.04  meters  (10  feet)  or  article 
length,  or  fraction  thereof. 

(d)  Special  rule  for  special  purpose 
vehicles.  The  rules  in  this  section  do  not 
apply  to  a  vehicle  transporting  one  or 
more  articles  of  cargo  such  as,  but  not 
limited  to,  machinery  or  fabricated 
structiual  items  (e.g.,  steel  or  concrete 
beams,  crane  booms,  girders,  and 
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trusses,  etc.)  which,  because  of  their 
design,  size,  shape,  or  weight,  must  be 
fastened  by  special  methods.  However, 
any  article  of  cargo  carried  on  that 
vehicle  must  be  sectirely  and  adequately 
fastened  to  the  vehicle. 

§  393.1 12    Must  a  tiedown  be  adjustable? 

Each  tiedown,  or  its  associated 
connectors,  or  its  attachment 
mechanisins  must  be  designed, 
constructed,  and  maintained  so  the 
driver  of  an  in-transit  commercial  motor 
vehicle  can  tighten  them.  However,  this 
requirement  does  not  apply  to  the  use 
of  steel  strapping. 

§  393.1 14    What  are  the  requirements  for 
front  end  structures  used  as  part  of  a  cargo 
securement  system? 

(a)  Applicability.  The  rules  in  this 
section  are  applicable  to  commercial 
motor  vehicles  transporting  articles  of 
cargo  that  are  in  contact  with  the  front 
end  structure  of  the  vehicle.  The  front 
end  structure  on  these  cargo-carrying 
vehicles  must  meet  the  performance 
requirements  of  this  section. 

(b)  Heig/it  and  width.  (1)  The  front 
end  structure  must  extend  either  to  a 
height  of  4  feet  above  the  floor  of  the 
vehicle  or  to  a  height  at  which  it  blocks 
forward  movement  of  any  item  of  article 
of  cargo  being  carried  on  the  vehicle, 
whichever  is  lower. 

(2)  The  front  end  stnictine  must  have 
a  width  which  is  at  least  equal  to  the 
width  of  the  vehicle  or  which  blocks 
forward  movement  of  any  article  of 
cargo  being  transported  on  the  vehicle, 
whichever  is  narrower. 

(c)  Strength.  The  front  end  structure 
must  be  capable  of  withstanding  the 
following  horizontal  forward  static  load: 

(1)  For  a  front  end  structure  less  than 
6  feet  in  height,  a  horizontal  forward 
static  load  equal  to  one-half  (0.5)  of  the 
weight  of  the  articles  of  cargo  being 
transported  on  the  vehicle  uniformly 
distributed  over  the  entire  portion  of  the 
front  end  structure  that  is  within  4  feet 
above  the  vehicle's  floor  or  that  is  at  or 
below  a  height  above  the  vehicle's  floor 
at  which  it  blocks  forward  movement  of 
any  article  of  the  vehicle's  cargo, 
whichever  is  less;  or 

(2)  For  a  frtjnt  end  structure  6  feet  in 
height  or  higher,  a  horizontal  forward 
static  load  equal  to  foin-tenths  (0.4)  of 
the  weight  of  the  articles  of  cargo  being 
transported  on  the  vehicle  imiformly 
distributed  over  the  entire  front  end 
structure. 

(d)  Penetration  resistance.  The  front 
end  structine  must  be  designed, 
constructed,  and  maintained  so  that  it  is 
capable  of  resisting  penetration  by  any 
article  of  cargo  that  contacts  it  when  the 
vehicle  decelerates  at  a  rate  of  20  feet 


per  second,  per  second.  The  front  end 
structure  must  have  no  aperttue  large 
enough  to  permit  any  article  of  cargo  in 
contact  with  the  structure  to  pass 
through  it. 

(e)  Substitute  devices.  The 
requirements  of  this  section  may  be  met 
by  the  use  of  devices  performing  the 
same  functions  as  a  front  end  structiue, 
if  the  devices  are  at  least  as  strong  as, 
and  provide  protection  against  shifting 
articles  of  cargo  at  least  equal  to,  a  front 
end  structure  which  conforms  to  those 
requirements. 

Specific  Securement  Requirements  by 
Commodity  Type 

§393.116    What  are  the  rules  for  securing 
logs? 

(a)  Applicability.  The  rules  in  this 
section  are  applicable  to  the 
transportation  of  logs  with  the  following 
exceptions: 

(1)  Logs  that  are  unitized  by  banding 
or  other  comparable  means  may  be 
transported  in  accordance  with  the 
general  cargo  securement  rules  of 

§§  393.100  through  393.114. 

(2)  Loads  that  consist  of  no  more  than 
four  processed  logs  may  be  transported 
in  accordance  with  the  general  cargo 
securement  rules  of  §§  393.100  through 
393.114. 

(3)  Firewood,  stumps,  log  debris  and 
other  such  short  logs  must  be 
transported  in  a  vehicle  or  container 
enclosed  on  both  sides,  front,  and  rear 
and  of  adequate  strength  to  contain 
them.  Longer  logs  may  also  be  so 
loaded. 

(b)  Components  of  a  securement 
system.  (1)  Logs  must  be  transported  on 
a  vehicle  designed  and  built,  or  adapted, 
for  the  transportation  of  logs.  Any  such 
vehicle  must  be  fitted  with  bunks, 
bolsters,  stakes  or  standards,  or  other 
equivalent  means,  that  cradle  the  logs 
and  prevent  them  from  rolling. 

(2rAll  vehicle  components  involved 
in  seciuement  of  logs  must  be  designed 
and  built  to  withstand  all  anticipated 
operational  forces  without  failure, 
accidental  release  or  permanent 
deformation.  Stakes  or  standards  that 
are  not  permanently  attached  to  the 
vehicle  must  be  sectued  in  a  manner 
that  prevents  imintentional  separation 
from  the  vehicle  in  transit. 

(3)  Tiedowns  must  be  used  in 
combination  with  the  stabilization 
provided  by  bunks,  stakes  and  bolsters 
to  seciue  the  load. 

(c)  Use  of  securement  system.  (1)  Logs 
must  be  solidly  packed,  and  the  outer 
bottom  logs  must  be  in  contact  with  and 
resting  solidly  against  the  bunks, 
bolsters,  stakes  or  standards. 

(2)  Each  outside  log  on  the  side  of  a 
stack  of  logs  must  touch  at  least  two 


stakes^  bunks,  bolsters,-  or  standards.  If 
one  end  does  not  actually  touch  a  stake, 
it  must  rest  on  other  logs  in  a  stable 
manner  and  must  extend  beyond  the 
stake,  bunk,  bolster  or  standard. 

(3)  The  center  of  the  highest  outside 
log  on  each  side  or  end  must  be  below 
the  top  of  each  stake,  bunk  or  standard. 

(4)  Each  log  that  is  not  held  in  place 
by  contact  with  other  logs  or  the  stakes, 
bunks,  or  standards  must  be  held  in 
place  by  a  tiedown.  Additional 
tiedovms  or  securement  devices  must  be 
used  when  the  condition  of  the  wood 
results  in  such  low  friction  between  logs 
that  they  are  likely  to  slip  upon  each 
other. 

(d)  Securement  ofshortwood  logs 
loaded  crosswise  on  frame,  rail  and 
flatbed  vehicles.  In  addition  to  the 
requirements  of  paragraphs  (b)  and  (c)  of 
this  section,  each  stack  of  logs  loaded 
crosswise  must  meet  the  following 
rules: 

(1)  In  no  case  may  the  end  of  a  log  in 
the  lower  tier  extend  more  than  one- 
third  of  the  log's  total  length  beyond  the 
nearest  supporting  structure  on  the 
vehicle. 

(2)  When  only  one  stack  of  shortwood 
is  loaded  crosswise,  it  must  be  seciued 
with  at  least  two  tiedowns.  The 
tiedowns  must  attach  to  the  vehicle 
frame  at  the  front  and  rear  of  the  load, 
and  must  cross  the  load  in  this 
direction. 

(3)  When  two  tiedowns  are  used,  they 
must  be  positioned  at  approximately 
one-third  and  two-thirds  of  the  length  of 
the  logs. 

(4)  A  vehicle  that  is  more  than  10 
meters  (33  feet)  long  must  be  equipped 
with  center  stakes,  or  comparable 
devices,  to  divide  it  into  sections 
approximately  equal  in  length.  Where  a 
vehicle  is  so  divided,  each  tiedown 
must  secure  the  highest  log  on  each  side 
of  the  center  stake,  and  must  be  fastened 
below  these  logs.  It  may  be  fixed  at  each 
end  and  tensioned  from  the  middle,  or 
fixed  in  the  middle  and  tensioned  from 
each  end,  or  it  may  pass  through  a 
pulley  or  equivalent  device  in  the 
middle  and  be  tensioned  from  one  end. 

(5)  Any  structure  or  stake  that  is 
subjected  to  an  upward  force  when  the 
tiedowns  are  tensioned  must  be 
anchored  to  resist  that  force. 

(6)  If  two  stacks  of  shortwood  are 
loaded  side-by-side,  in  addition  to 
meeting  the  requirements  of  paragraphs 
{d)(l)  through  {d)(5)  of  this  section,  they 
must  be  loaded  so  that: 

(i)  There  is  no  space  between  the  two 
stacks  of  logs; 

(ii)  The  outside  of  each  stack  is  raised 
at  least  2.5  cm  (1  in)  within  10  cm  (4 
in)  of  the  end  of  the  logs  or  the  side  of 
the  vehicle; 


? 
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(iii)  The  highest  log  is  no  more  than 
2.44  m  (8  ft)  above  the  deck;  and 

(iv)  At  least  one  tiedown  is  used 
lengthwise  across  each  stack  of  logs. 

(e)  Securement  of  logs  loaded 
lengthwise  on  flatbed  and  frame 
vehicles.  In  addition  to  meeting  the 
requirements  of  paragraphs  (b)  and  (c)  of 
this  section,  each  stack  of  shortwood 
loaded  lengthwise  on  a  frame  vehicle  or 
on  a  flatbed  must  be  secured  to  the 
vehicle  by  at  least  two  tiedowns. 

(f)  Securement  of  logs  transported  on 
pole  trailers.  (1)  The  load  must  be 
secured  by  at  least  one  tiedown  at  each 
bunk,  or  alternatively,  by  at  least  two 
tiedowns  used  as  wrappers  that  encircle 
the  entire  load  at  locations  along  the 
load  that  provide  effective  securement. 

(2)  The  front  and  rear  wrappers  must 
be  at  least  3.04  meters  (10  feet)  apart. 

(3)  Large  diameter  single  and  double 
log  loads  must  be  immobilized  with 
chock  blocks  or  other  equivalent  means 
to  prevent  shifting. 

(4)  Large  diameter  logs  that  rise  above 
bunks  must  be  secured  to  the 
underlying  load  with  at  least  two 
additional  wrappers. 

1303.118    What  ar«  the  rules  for  securing 
draeaed  lumber  or  simiUir  building 
praduets? 

(a)  Applicability.  The  rules  in  this 
section  apply  to  the  transportation  of 
bundles  of  dressed  liunber,  packaged 
lumber,  building  products  such  as 
pl3rwood,  gypsum  board  or  other 
materials  of  similar  shape.  Lumber  or 
building  products  which  are  not 
bundled  or  packaged  must  be  treated  as 
loose  items  and  transported  in 
accordance  with  §§  393.100  through 
393.114  of  this  subpart.  For  the  purpose 
of  this  section,  "bundle"  refers  to 
packages  of  liunber,  building  materials 
or  similar  products  which  are  unitized 
for  seauement  as  a  single  article  of 
cargo. 

(b)  Positioning  of  bundles.  Bundles 
must  be  placed  side  by  side  in  direct 
contact  with  each  other,  or  a  means 
must  be  provided  to  prevent  bundles 
from  shifting  towards  each  other. 

(c)  Securement  of  bundles  transported 
using  no  more  than  one  tier.  Bundles 
carried  on  one  tier  must  be  secured  in 
accordance  with  the  general  provisions 
of  §§393.100  through  393.114. 

(d)  Securement  of  bundles 
transported  using  more  than  one  tier. 
Bundles  carried  in  more  than  one  tier 
must  be  either: 

(l)  Blocked  against  lateral  movement 
by  stakes  on  the  sides  of  the  vehicle  and 
secured  by  tiedowns  laid  out  over  the 
top  tier,  as  outlined  in  the  general 
provisions  of  §§  393.100  through 
393.114;  or 


(2)  Restrained  from  lateral  movement 
by  blocking  or  high  friction  devices 
between  tiers  and  seciued  by  tiedowns 
laid  out  over  the  top  tier,  as  outlined  in 
the  general  provisions  of  §§  393.100 
through  393.114;  or 

(3)  Placed  directly  on  top  of  other 
bimdles  or  on  spacers  and  seciued  in 
accordance  with  the  following: 

(i)  The  length  of  spacers  between 
bundles  must  provide  support  to  all 
pieces  in  the  bottom  row  of  the  bundle. 

(ii)  The  width  of  individual  spacers 
must  be  equal  to  or  greater  than  the 
height. 

(iii)  If  spacers  are  comprised  of  layers 
of  material,  the  layers  must  be  imitized 
or  fastened  together  in  a  maimer  which 
ensures  that  the  spacer  performs  as  a 
single  piece  of  material. 

(iv)  The  arrangement  of  the  tiedowns 
for  the  bundles  must  be: 

(A)  Secured  by  tiedowns  over  the  top 
tier  of  bundles,  in  accordance  with  the 
general  provisions  of  §§  393.100  through 
393.114  with  a  minimum  of  two 
tiedowns  for  bimdles  longer  than  1.52 
meters  (5  ft);  and 

(B)  Secured  by  tiedowns  in 
accordance  with  the  general  provisions 
of  §§  393.100  through  393.114  over  the 
second  tier  or  over  a  middle  tier  of  a 
maximum  height  of  1.85  meters  (6  ft) 
above  the  trailer  deck,  whichever  is 
greater,  for  each  stack  of  bundles 
composed  of  more  than  two  tiers;  or 

(4)  Secured  by  tiedowns  over  each  tier 
of  bundles,  in  accordance  with 

§§  393.100  through  393.114  using  a 
minimum  of  two  tiedowns  over  each  of 
the  top  bundles  longer  than  1.52  meters 
(5  ft),  in  all  circumstances. 

§393.120    What  are  ttte  rules  for  securing 
metal  coils? 

(a)  Applicability.  The  rules  in  this 
section  apply  to  the  transportation  of 
one  or  more  metal  coils  which, 
individually  or  grouped  together,  weigh 
2268  kg  (5000  pounds)  or  more. 
Shipments  of  metal  coils  that  weigh  less 
than  2268  kg  (5000  pounds)  may  be 
secured  in  accordance  with  the 
provisions  of  §§  393.100  through 
393.114. 

(b)  Securement  of  coils  transported 
with  eyes  vertical  on  a  flatbed  vehicle, 
in  a  sided  vehicle  or  intennodal 
container  with  anchor  points — (1)  An 
individual  coil.  Each  coil  must  be 
secured  by  tiedowns  arranged  in  a 
manner  to  prevent  the  coils  frxim  tipping 
in  the  forward,  rearward,  and  lateral 
directions.  The  restraint  system  must 
include  the  following: 

(i)  At  least  one  tiedown  attached 
diagonally  frt>m  the  left  side  of  the 
vehicle  or  intermodal  container  (near 
the  forwardmost  part  of  the  coil),  across 


the  eye  of  the  coil,  to  the  right  side  of 
the  vehicle  or  intermodal  container 
(near  the  rearmost  part  of  the  coil); 

(ii)  At  least  one  tiedown  attached 
diagonally  from  the  right  side  of  the 
vehicle  or  intermodal  container  (near 
the  forwardmost  part  of  the  coil),  across 
the  eye  of  the  coil,  to  the  left  side  of  the 
vehicle  or  intermodal  container  (near 
the  rearmost  part  of  the  coil); 

(iii)  At  least  one  tiedown  attached 
transversely  over  the  eye  of  the  coil;  and 

(iv)  Either  blocking  and  bracing, 
friction  mats  or  tiedowns  must  be  used 
to  prevent  longitudinal  movement  in  the 
forward  direction. 

(2)  Coils  grouped  in  rows.  When  coils 
are  grouped  and  loaded  side  by  side  in 
a  transverse  or  longitudinal  row,  the 
each  row  of  coils  must  be  secured  by  the 
following: 

(i)  At  least  one  tiedown  attached  to 
the  frt>nt  of  the  row  of  coils,  restraining 
against  forward  motion,  and  whenever 
practicable,  making  an  angle  no  more 
than  45  degrees  with  the  floor  of  the 
vehicle  or  intermodal  container  when 
viewed  fixim  the  side  of  the  vehicle  or 
container; 

(ii)  At  least  one  tiedown  attached  to 
the  rear  of  the  row  of  coils,  restraining 
against  rearward  motion,  and  whenever 
practicable,  making  an  angle  no  more 
than  45  degrees  with  the  floor  of  the 
vehicle  or  intermodal  container  when 
viewed  from  the  side  of  the  vehicle  or 
container; 

(iii)  At  least  one  tiedown  over  the  top 
of  each  coil  or  transverse  row  of  coils, 
restraining  against  vertical  motion. 
Tiedowns  going  over  the  top  of  a  coil(s) 
must  be  as  close  as  practicable  to  the 
eye  of  the  coil  and  positioned  to  prevent 
the  tiedown  from  slipping  or  becoming 
unintentionally  unfastened  while  the 
vehicle  is  in  transit;  and 

(iv)  Tiedowns  must  be  arranged  to 
prevent  shifting  or  tipping  in  the 
forward,  rearward  and  lateral  directions. 

(c)  Securement  of  coils  transported 
with  eyes  crosswise  on  a  flatbed  vehicle, 
in  a  sided  vehicle  or  intermodal 
container  with  anchor  points— {1)  An 
individual  coil.  Each  coil  must  be 
secured  by  the  following: 

(i)  A  means  {e.g.,  timbers,  chocks  or 
wedges,  a  cradle,  etc.)  to  prevent  the 
coil  frt)m  rolling.  The  means  of 
preventing  rolling  must  support  the  coil 
off  the  deck,  and  must  not  be  capable  of 
becoming  unintentionally  unfastened  or 
loose  while  the  vehicle  is  in  transit.  If 
timbers,  chocks  or  wedges  are  used, 
they  must  be  held  in  place  by  coil  bunks 
or  similar  devices  to  prevent  them  &t)m 
coming  loose.  The  use  of  nailed 
blocking  or  cleats  as  the  sole  means  to 
secure  timbers,  chocks  or  wedges,  or  a 
nailed  wood  cradle,  is  prohibited; 
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(ii)  At  least  one  tiedown  through  its 
eye,  restricting  against  forward  motion, 
and  whenever  practicable,  making  an 
angle  no  more  than  45  degrees  with  the 
floor  of  the  vehicle  or  intennodal 
container  when  viewed  from  the  side  of 
the  vehicle  or  container;  and 

(iii)  At  least  one  tiedown  through  its 
eye,  restricting  against  rearward  motion, 
and  whenever  practicable,  making  an 
angle  no  more  than  45  degrees  with  the 
floor  of  the  vehicle  or  intermodal 
container  when  viewed  frtim  the  side  of 
the  vehicle  or  container. 

(2)  Prohibition  on  crossing  of 
tiedowns  when  coils  are  transported 
with  eyes  crosswise.  Attaching  tiedowns 
diagonally  through  the  eye  of  a  coil  to 
form  an  X-pattem  when  viewed  from 
above  the  vehicle  is  prohibited. 

(d)  Securement  of  coils  transported 
with  eyes  lengthwise  on  a  flatbed 
vehicle,  in  a  sided  vehicle  or  intermodal 
container  with  anchor  points — (1)  An 
individual  coil-option  1.  Each  coil  must 
be  secured  by: 

(i)  A  means  [e.g.,  timbers,  chocks  or 
wedges,  a  cradle,  etc.)  to  prevent  the 
coil  bom  rolling.  The  means  of 
preventing  rolling  must  support  the  coil 
off  the  dedc,  and  must  not  be  capable  of 
becoming  unintentionally  unfastened  or 
loose  while  the  vehicle  is  in  transit.  If 
timbers,  chocks  or  wedges  are  used, 
they  must  be  held  in  place  by  coil  bunks 
or  similar  devices  to  prevent  them  from 
coming  loose.  The  use  of  nailed 
blocking  or  cleats  as  the  sole  means  to 
seciue  timbers,  chocks  or  wedges,  or  a 
nailed  wood  cradle,  is  prohibited; 

(ii)  At  least  one  tiedown  attached 
diagonally  through  its  eye  from  the  left 
side  of  the  vehicle  or  intermodal 
container  (near  the  forward-most  part  of 
the  coil),  to  the  right  side  of  the  vehicle 
or  intennodal  container  (near  the 
rearmost  part  of  the  coil),  making  an 
angle  no  more  than  45  degrees, 
whenever  practicable,  with  the  floor  of 
the  vehicle  or  intermodal  container 
when  viewed  from  the  side  of  the 
vehicle  or  container; 

(iii)  At  least  one  tiedown  attached 
diagonally  through  its  eye,  bom  the 
right  side  of  the  vehicle  or  intermodal 
container  (near  the  forward-most  part  of 
the  coil),  to  the  left  side  of  the  vehicle 
or  intermodal  container  (near  the 
rearmost  part  of  the  coil),  making  an 
angle  no  more  than  45  degrees, 
whenever  practicable,  with  the  floor  of 
the  vehicle  or  intermodal  container 
when  viewed  from  the  side  of  the 
vehicle  or  container; 

(iv)  At  least  one  tiedown  attached 
transversely  over  the  top  of  the  coil;  and 
(v)  Either  blocking,  or  friction  mats  to 
prevent  longitudinal  movement. 


(2)  An  individual  coil — option  2.  Each 
coil  must  be  secured  by: 

(i)  A  means  {e.g.,  timbers,  chocks  or 
wedges,  a  cradle,  etc.)  to  prevent  the 
coil  bom.  rolling.  The  means  of 
preventing  rolling  must  support  the  coil 
off  the  deck,  and  must  not  be  capable  of 
becoming  unintentionally  unfastened  or 
loose  while  the  vehicle  is  in  transit,  ff 
timbers,  chocks  or  wedges  are  used, 
they  must  be  held  in  place  by  coil  bunks 
or  similar  devices  to  prevent  them  from 
coming  loose.  The  use  of  nailed 
blocking  or  cleats  as  the  sole  means  to 
secure  timbers,  chocks  or  wedges,  or  a 
nailed  wood  cradle,  is  prohibited; 

(ii)  At  least  one  tiedown  attached 
straight  through  its  eye  from  the  left  side 
of  the  vehicle  or  intermodal  container 
(near  the  forward-most  part  of  the  coil), 
to  the  left  side  of  the  vehicle  or 
intermodal  container  (near  the  rearmost 
part  of  the  coil),  and,  whenever 
practicable,  making  an  angle  no  more 
than  45  degrees  with  the  floor  of  the 
vehicle  or  intennodal  container  when 
viewed  from  the  side  of  the  vehicle  or 
container; 

(iii)  At  least  one  tiedown  attached 
strai^t  through  its  eye,  frt>m  the  right 
side  of  the  vehicle  or  intennodal 
container  (near  the  forward-most  part  of 
the  coil),  to  the  right  side  of  the  vehicle 
or  intermodal  container  (near  the 
rearmost  part  of  the  coil),  and  whenever 
practicable,  making  an  angle  no  more 
than  45  degrees  with  the  floor  of  the 
vehicle  or  intermodal  container  when 
viewed  bom  the  side  of  the  vehicle  or 
container; 

(iv)  At  least  one  tiedown  attached 
transversely  over  the  top  of  the  coil;  and 
(v)  Either  blocking  or  friction  mats  to 
prevent  longitudinal  movement. 

(3)  An  individual  coil — option  3.  Each 
coil  must  be  secured  by: 

(i)  A  means  {e.g.,  timbers,  chocks  or 
wedges,  a  cradle,  etc.)  to  prevent  the 
coil  from  rolling.  The  means  of 
preventing  rolling  must  support  the  coil 
off  the  deck,  and  must  not  be  capable  of 
becoming  unintentionally  un&stened  or 
loose  while  the  vehicle  is  in  transit.  U 
timbers,  chocks  or  wedges  are  used, 
they  must  be  held  in  place  by  coil  bunks 
or  similar  devices  to  prevent  them  from 
coming  loose.  The  use  of  nailed 
blocking  or  cleats  as  the  sole  means  to 
secure  timbers,  chocks  or  wedges,  or  a 
nailed  wood  cradle,  is  prohibited; 

(ii)  At  least  one  tiedown  over  the  top 
of  the  coil,  located  near  the  forward- 
most  part  of  the  coil; 

(iii)  At  least  one  tiedown  over  the  top 
of  the  coil  located  near  the  rearmost  part 
of  the  coil;  and 

(iv)  Either  blocking  or  friction  mats  to 
prevent  longitudinal  movement.he 
forward  direction. 


(4)  Rows  of  coils.  Each  transverse  row 
of  coils  having  approximately  equal 
outside  diameters  must  be  seciued  with: 

(i)  A  means  {e.g.,  timbers,  chocks  or 
wedges,  a  cradle,  etc.)  to  prevent  each 
coil  in  the  row  of  coils  from  rolling.  The 
means  of  preventing  rolling  must 
support  each  coil  off  the  deck,  and  must 
not  be  capable  of  becoming 
unintentionally  unfastened  or  loose 
while  the  vehicle  is  in  transit  If  timbers, 
chocks  or  wedges  are  used,  they  must  be 
held  in  place  by  coil  bunks  or  similar 
devices  to  prevent  them  from  coming 
loose.  The  use  of  nailed  blocking  or 
cleats  as  the  sole  means  to  secure 
timbers,  chocks  or  wedges,  or  a  nailed 
wood  cradle,  is  prohibited; 

(ii)  At  least  one  tiedown  over  the  top 
of  each  coil  or  transverse  row,  located 
near  the  forward-most  part  of  the  coil; 

(iii)  At  least  one  tiedown  over  the  top 
of  each  coil  or  transverse  row,  located 
near  the  rearmost  part  of  the  coil;  and 

(iv)  Eidier  blocking,  bracing  or  friction 
mats  to  prevent  longitudinal  movement. 

(e)  Securement  of  coils  transported  in 
a  sided  vehicle  without  anchor  points  or 
an  intennodal  container  without  anchor 
points.  Metal  coils  transported  in  a 
vehicle  with  sides  without  anchor 
points  or  an  intermodal  container 
without  anchor  points  must  be  loaded 
in  a  manner  to  prevent  shifting  and 
tipping.  The  coils  may  also  be  secured 
using  a  system  of  blocking  and  bracing, 
friction  mats,  tiedowns,  or  a 
combination  of  these  to  prevent  any 
horizontal  movement  and  tipping. 

§393.122    What  are  the  rules  for  securing 
rolls? 


(a)  Applicability.  The  rules  in  this 
section  apply  to  shipments  of  paper 
rolls  which,  individually  or  together, 
weigh  2268  kg  (5000  lb)  or  more. 
Shipments  of  paper  rolls  that  weigh  less 
than  2268  kg  (5000  lb),  and  paper  rolls 
that  are  unitized  on  a  pallet,  may  either 
be  secured  in  accordance  with  the  rules 
in  this  section  or  the  requirements  of 
§§  393.100  through  393.1 14. 

(b)  Securement  of  paper  rolls 
transported  with  eyes  vertical  in  a  sided 
vehicle.  (1)  Paper  rolls  must  be  placed 
tightly  against  the  walls  of  the  vehicle, 
other  paper  rolls,  or  other  cargo,  to 
prevent  movement  during  transit. 

(2)  If  there  are  not  enough  paper  rolls 
in  the  shipment  to  reach  the  walls  of  the 
vehicle,  lateral  movement  must  be 
prevented  by  filling  the  void,  blocking, 
bracing,  tiedowns  or  friction  mats.  The 
paper  rolls  may  also  be  banded  together. 

(3)  When  any  void  behind  a  group  of 
paper  rolls,  including  that  at  the  rear  of 
the  vehicle,  exceeds  the  diameter  of  the 
paper  rolls,  rearward  movement  must  be 
prevented  by  friction  mats,  blocking. 
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bracing,  tiedowns,  or  banding  to  other 
rolls. 

(4)(i)  If  a  paper  roll  is  not  prevented 
firom  tipping  or  falling  sideways  or 
rearwards  by  vehicle  structure  or  other 
cargo,  and  its  width  is  more  than  2 
times  its  diameter,  it  must  be  prevented 
firom  tipping  or  falling  by  banding  it  to 
other  rolls,  bracing,  or  tiedowns. 

(ii)  If  the  forwaramost  roll(s)  in  a 
group  of  paper  rolls  is  not  prevented 
'from  tipping  or  falling  forwards  by 
vehicle  structure  or  other  cargo  cuid  it  is 
restrained  against  forward  movement  by 
friction  mat(s)  alone,  and  its  width  is 
more  than  1.75  times  its  diameter,  it 
must  be  prevented  from  tipping  or 
falling  forwards  by  banding  it  to  other 
rolls,  bracing,  or  tiedowns. 

(iii)  Otherwise,  when  a  paper  roll  or 
the  forwardmost  roll  in  groups  of  rolls 
that  are  not  prevented  from  tipping  or 
falling  forwards  by  vehicle  structure  or 
other  cargo  and  its  width  exceeds  1.25 
times  its  diameter  it  must  be  prevented 
from  tipping  or  falling  by  banding  it  to 
other  rolls,  bracing  or  tiedowns. 

(5)  If  paper  rolls  are  banded  together. 
the  rolls  must  be  placed  tightly  against 
each  other  to  form  a  stable  group.  The 
bands  must  be  applied  tightly,  and  must 
be  secured  so  that  they  cannot  fall  off 
the  rolls  or  to  the  deck. 

(6)  A  friction  mat  used  to  provide  the 
principal  securement  for  a  paper  roll 
must  protrude  from  beneath  the  roll  in 
the  direction  in  which  it  is  providing 
that  securement. 

(c)  Securement  of  split  loads  of  paper 
rolls  transported  with  eyes  vertical  in  a 
sided  vehicle.  (1)  If  a  paper  roll  in  a  split 
load  is  not  prevented  from  forward 
movement  by  vehicle  structure  or  other 
cargo,  it  must  be  prevented  from 
forward  movement  by  filling  the  open 
space,  or  by  blocking,  bracing,  tiedowns, 
friction  mats,  or  some  combination  of 
these. 

(2)  A  friction  mat  used  to  provide  the 
principal  securement  for  a  paper  roll 
must  protrude  from  beneath  the  roll  in 
the  direction  in  which  it  is  providing 
that  securement. 

(d)  Securement  of  stacked  loads  of 
paper  rolls  transported  with  eyes 
vertical  in  a  sided  vehicle.  (1)  Paper 
rolls  must  not  be  loaded  on  a  layer  of 
paper  rolls  beneath  unless  the  lower 
layer  extends  to  the  front  of  the  vehicle. 

(2)  Paper  rolls  in  the  second  and 
subsequent  layers  must  be  prevented 
from  forward,  rearward  or  lateral 
movement  by  means  as  allowed  for  the 
bottom  layer,  or  by  use  of  a  blocking  roll 
from  a  lower  layer. 

(3)  The  blocking  roll  must  be  at  least 
38  mm  (1.5  in)  taller  than  other  rolls,  or 
must  be  raised  at  least  38  mm  (1.5  in) 
using  dunnage. 


(4)  A  roll  in  the  rearmost  row  of  any 
layer  must  not  be  raised  using  dunnage. 

(e)  Securement  of  paper  rolls 
transported  with  eyes  crosswise  in  a 
sided  vehicle.  (1)  The  paper  rolls  must 
be  prevented  from  rolling  or  shifting 
longitudinally  by  contact  with  vehicle 
structine  or  other  cargo,  by  chocks, 
wedges  or  blocking  and  bracing  of 
adequate  size,  or  by  tiedowns. 

(2)  Chocks,  wedges  or  blocking  must 
be  held  securely  in  place  by  some 
means  in  addition  to  friction,  so  they 
cannot  become  unintentionally 
unfastened  or  loose  while  the  vehicle  is 
in  transit. 

(3)  The  rearmost  roll  must  not  be 
secured  using  the  rear  doors  of  the 
vehicle  or  intermodal  container,  or  by 
blocking  held  in  place  by  those  doors. 

(4)  If  there  is  more  than  a  total  of  203 
mm  (8  in)  of  space  between  the  ends  of 
a  paper  roll,  or  a  row  of  rolls.  £md  the 
walls  of  the  vehicle,  void  fillers, 
blocking,  bracing,  friction  mats,  or 
tiedowns  must  be  used  to  prevent  the 
roll  from  shifting  towards  either  wall. 

(f)  Securement  of  stacked  loads  of 
paper  rolls  transported  with  eyes 
crosswise  in  a  sided  vehicle.  (1)  Roll$ 
must  not  be  loaded  in  a  second  layer 
imless  the  bottom  layer  extends  to  the 
front  of  the  vehicle. 

(2)  Rolls  must  not  be  loaded  in  a  third 
or  higher  layer  unless  all  wells  in  the 
layer  beneath  are  HI  led. 

(3)  The  foremost  roll  in  each  upper 
layer,  or  any  roll  with  an  empty  well  in 
front  of  it.  must  be  secured  against 
forward  movement  by: 

(i)  Bcmding  it  to  other  rolls,  or 
(ii)  Blocking  against  an  adequately 
secured  eye-vertical  blocking  roll  resting 
on  the  floor  of  the  vehicle  which  is  at 
least  1.5  times  taller  than  the  diameter 
of  the  roll  being  blocked,  or 

(iii)  Placing  it  in  a  well  formed  by  two 
rolls  on  the  lower  row  whose  diameter 
is  equal  to  or  greater  than  that  of  the  roll 
on  the  upper  row. 

(4)  The  rearmost  roll  in  each  upper 
layer  must  be  secured  by  banding  it  to 
other  rolls  if  it  is  located  in  either  of  the 
last  two  wells  formed  by  the  rearmost 
rolls  in  the  layer  below. 

(5)  Rolls  must  be  secured  against 
lateral  movement  by  the  same  means 
allowed  for  the  bottom  layer  when  there 
is  more  than  a  total  of  203  mm  (8  in)  of 
space  between  the  ends  of  a  paper  roll, 
or  a  row  of  rolls,  and  the  walls  of  the 
vehicle. 

(g)  Securement  of  paper  rolls 
transported  with  the  eyes  lengthwise  in 
a  sided  vehicle. 

(1)  Each  roll  must  be  prevented  from 
forward  movement  by  contact  with 
vehicle  structure,  other  cargo,  blocking 
or  tiedowns. 


(2)  Each  roll  must  be  prevented  from 
rearward  movement  by  contact  with 
other  cargo,  blocking,  friction  mats  or 
tiedowns. 

(3)  The  paper  rolls  must  be  prevented 
from  rolling  or  shifting  laterally  by 
contact  witb  the  wall  of  the  vehicle  or 
other  cargo,  or  by  chocks,  wedges  or 
blocking  of  adequate  size. 

(4)  Chocks,  wedges  or  blocking  must 
be  held  securely  in  place  by  some 
means  in  addition  to  friction,  so  they 
cannot  become  unintentionally 
unfastened  or  loose  while  the  vehicle  is 
in  transit. 

(h)  Securement  of  stacked  loads  of 
paper  rolls  transported  with  the  eyes 
lengthwise  in  a  sided  vehicle.  (1)  Rolls 
must  not  be  loaded  in  a  higher  layer  if 
another  roll  will  fit  in  the  layer  beneath. 

(2)  An  upper  layer  must  be  formed  by 
placing  paper  rolls  in  the  wells  formed 
by  the  rolls  beneath. 

(3)  A  roll  in  an  upper  layer  must  be 
secured  against  forward  and  rearward 
movement  by  any  of  the  means  allowed 
for  the  bottom  layer,  by  use  of  a 
blocking  roll,  or  by  banding  to  other 
rolls. 

(i)  Securement  of  paper  rolls 
transported  on  a  flatbed  vehicle  or  in  a 
curtain-sided  vehicle — ( 1 )  Paper  rolls 
with  eyes  vertical  or  with  eyes 
lengthwise. 

(i)  The  paper  rolls  must  be  loaded  and 
secured  as  described  for  a  sided  vehicle, 
and  the  entire  load  must  be  seciued  by 
tiedowns  in  accordance  with  the 
requirements  of  §§  393.100  through 
393.114. 

(ii)  Stacked  loads  of  paper  rolls  with 
eyes  vertical  are  prohibited. 

(2)  Paper  rolls  with  eyes  crosswise,  (i) 
The  paper  rolls  must  be  prevented  from 
rolling  or  shifting  longitudinally  by 
contact  with  vehicle  structm^  or  other 
cargo,  by  chocks,  wedges  or  blocking 
and  bracing  of  adequate  size,  or  by 
tiedowns. 

(ii)  Chocks,  wedges  or  blocking  must 
be  held  securely  in  place  by  some 
means  in  addition  to  firiction  so  that 
they  caimot  become  unintentionally 
unfastened  or  loose  while  the  vehicle  is 
in  transit. 

(iii)  Tiedowns  must  be  used  in 
accordance  with  the  requirements  of 
§§  393.100  through  393.114  to  prevent 
lateral  movement. 

§  393.1 24    What  ar«  the  rules  for  securing 
concrete  pipe? 

(a)  Applicability.  (1)  The  rules  in  this 
section  apply  to  the  transportation  of 
concrete  pipe  on  flatbed  trailers  and 
vehicles,  and  lowboy  trailers. 

(2)  Concrete  pipe  bundled  tightly 
together  into  a  single  rigid  article  that 
has  no  tendency  to  roll,  and  concrete 
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pipe  loaded  in  a  sided  vehicle  or 
container  must  be  seemed  in 
accordance  with  the  provisions  of 
§§§  393.100  through  393.114. 

(b)  General  specifications  for 
tiedowns.  (1)  The  aggregate  working 
load  limit  of  all  tiedowns  on  any  group 
of  pipes  must  not  be  less  than  half  the 
total  weight  of  all  the  pipes  in  the 
group. 

(2)  A  transverse  tiedown  through  a 
pipe  on  an  upper  tier  or  over 
longitudinal  tiedowns  is  considered  to 
secure  all  those  pipes  beneath  on  which 
that  tiedown  causes  pressure. 

(c)  Blocking.  (1)  Blocking  may  be  one 
or  more  pieces  placed  symmetrically 
about  the  center  of  a  pipe. 

(2)  One  piece  must  extend  at  least  half 
the  distance  from  the  center  to  each  end 
of  the  pipe,  and  two  pieces  must  be 
placed  on  the  opposite  side,  one  at  each 
end  of  the  pipe. 

(3)  Blocking  must  be  placed  firmly 
against  the  pipe,  and  must  be  secured  to 
prevent  it  moving  out  from  under  the 
pipe. 

(4)  Timber  blocking  must  have 
fniniiniim  dimensions  of  at  least  10x15 
cm  (4  X  6  in). 

(d)  Arranging  the  load — (1)  Pipe  of 
different  diameter.  If  pipe  of  more  than 
one  diameter  are  loaded  on  a  vehicle, 
groups  must  be  formed  that  consist  of 
pipe  of  only  one  size,  and  each  group 
must  be  separately  secxu^d. 

(2)  Arranging  a  bottom  tier.  The 
bottom  tier  must  be  arranged  to  cover 
the  full  length  of  the  vehicle,  or  as  a 
partial  tier  in  one  group  or  two  groups. 

(3)  Arranging  an  upper  tier.  Pipe  must 
be  placed  only  in  the  wells  formed  by 
adjacent  pipes  in  the  tier  beneath.  A 
thkd  or  hi^er  tier  must  not  be  started 
unless  all  wells  in  the  tier  beneath  are 
fiUed. 

(4)  Arranging  the  top  tier.  The  top  tier 
must  be  arranged  as  a  complete  tier,  a 
partial  tier  in  one  group,  or  a  partial  tier 
in  two  groups. 

(5)  Arranging  bell  pipe,  (i)  Bell  pipe 
must  be  loaded  on  at  least  two 
longitudinal  spacers  of  sufficient  height 
to  ensure  that  the  bell  is  clear  of  the 
deck. 

(ii)  Bell  pipe  loaded  in  one  tier  must 
have  the  bells  alternating  on  opposite 
sides  of  the  vehicle. 

(iii)  The  ends  of  consecutive  pipe 
must  be  staggered,  if  possible,  within 
the  allowable  width,  otherwise  they 
must  be  aligned. 

(iv)  Bell  pipe  loaded  in  more  than  one 
tier  must  have  the  bells  of  the  bottom 
tier  all  on  the  same  side  of  the  vehicle. 

(v)  Pipe  in  every  upper  tier  must  be 
loaded  with  bells  on  the  opposite  side 
of  the  vehicle  to  the  bells  of  the  tier 
below. 


(vi)  If  the  second  tier  is  not  complete, 
pipe  in  the  bottom  tier  which  do  not 
support  a  pipe  above  must  have  their 
bells  alternating  on  opposite  sides  of  the 
vehicle. 

(a)  Securing  pipe  with  an  inside 
diameter  up  to  1,143  nun  (45  in).  In 
addition  to  the  requirements  of 
paragraphs  (b),  (c)  and  (d)  of  this 
section,  the  following  rules  must  be 
satisfied: 

(1)  Stabilizing  the  bottom  tier,  (i)  The 
bottom  tier  must  be  immobilized 
longitudinally  at  each  end  by  blocking, 
vehicle  end  structiue,  stakes,  a  locked 
pipe  imloader.  or  other  equivalent 
means. 

(ii)  Other  pipe  in  the  bottom  tier  may 
also  be  held  in  place  by  blocks  and/or 
wedges;  and 

(iii)  Every  pipe  in  the  bottom  tier 
must  also  be  held  firmly  in  contact  with 
the  adjacent  pipe  by  tiedowns  though 
the  front  and  rear  pipes: 

(A)  At  least  one  tiedown  through  the 
front  pipe  of  the  bottom  tier  must  run 
aft  at  an  angle  not  more  than  45  degrees 
with  the  horizontal,  whenever 
practicable. 

(B)  At  least  one  tiedown  through  the 
rear  pipe  of  the  bottom  tier  must  run 
forward  at  an  angle  not  more  than  45 
degrees  with  the  horizontal,  whenever 
practicable. 

(2)  Use  of  tiedowns.  (i)  Each  pipe  may 
be  secured  individually  with  tiedowns 
through  the  pipe. 

(ii)  If  each  pipe  is  not  secured 
individually  with  a  tiedown,  then: 

(A)  Either  one  1/2-inch  diameter 
chain  or  wire  rope,  or  two  3/8-inch 
diameter  chain  or  wire  rope,  must  be 
placed  longitudinally  over  the  group  of 
pipes; 

(B)  One  transverse  tiedown  must  be 
used  for  every  3.04  m  (10  ft)  of  load 
length.  The  transverse  tiedowns  may  be 
placed  through  a  pipe,  or  over  both 
longitudinal  tiedowns  between  two 
pipes  on  the  top  tier. 

(C)  If  the  first  pipe  of  a  group  in  the 
top  tier  is  not  placed  in  the  first  well 
formed  by  pipes  at  the  front  of  the  tier 
beneath,  it  must  be  secured  by  an 
additional  tiedown  that  runs  rearward  at 
an  angle  not  more  than  45  degrees  to  the 
horizontal,  whenever  practicable.  This 
tiedown  must  pass  either  through  the 
front  pipe  of  the  upper  tier,  or  outside 

it  and  over  both  longitudinal  tiedowns; 
and 

(D)  If  the  last  pipe  of  a  group  in  the 
top  tier  is  not  placed  in  the  last  well 
formed  by  pipes  at  the  rear  of  the  tier 
beneath,  it  must  be  secured  by  an 
additional  tiedown  that  runs  forward  at 
an  angle  not  more  than  45  degrees  to  the 
horizontal,  whenever  practicable.  This 
tiedown  must  pass  either  through  the 


rear  pipe  of  the  upper  tier  or  outside  it 
and  over  both  longitudinal  tiedowns. 

(f)  Securing  large  pipe,  with  an  inside 
diameter  over  1143  mm  (45  in).  In 
addition  to  the  requirements  of 
paragraphs  (b),  (c)  and  (d)  of  this 
section,  the  following  rules  must  be 
satisfied: 

(1)  The  firont  pipe  and  the  rear  pipe 
must  be  immobilized  by  blocking, 
wedges,  vehicle  end  struct\ue,  stakes, 
locked  pipe  unloader.  or  other 
equivalent  means. 

(2)  Each  pipe  must  be  secured  by 
tiedowns  through  the  pipe: 

(i)  At  least  one  tiedov^rn  through  each 
pipe  in  the  front  half  of  the  load,  which 
includes  the  middle  one  if  there  is  an 
odd  number,  and  must  run  rearward  at 
an  angle  not  more  than  45  degrees  with 
the  horizontal,  whenever  practicable. 

(ii)  At  least  one  tiedown  through  each 
pipe  in  the  rear  half  of  the  load,  and 
must  run  forward  at  an  angle  not  more 
than  45  degrees  with  the  horizontal, 
whenever  practicable,  to  hold  each  pipe 
firmly  in  contact  with  adjacent  pipe; 
and 

(iii)  If  the  front  or  rear  pipe  is  not  also 
in  contact  with  vehicle  end  structure, 
stakes,  a  locked  pipe  unloader,  or  other 
equivalent  means,  at  least  two  tiedowns 
positioned  as  described  in  paragraphs 
(f)(2)(i)  and  (ii)  of  this  section,  must  be 
used  through  that  pipe. 

(3)  If  only  one  pipe  is  transported,  or 
if  several  pipes  are  transported  without 
contact  between  other  pipes,  the 
requirements  in  this  paragraph  apply  to 
each  pipe  as  a  single  front  and  rear 
article. 

1303.126    What  are  the  rules  for  aecurlng 
Intsrmodal  containers? 

(a)  Applicability.  The  rules  in  this 
section  apply  to  the  transportation  of 
intermodal  containers.  Cargo  contained 
within  an  intermodal  container  must  be 
secured  in  accordance  with  the 
provisions  of  §§  393.100  through 
393.114  or,  if  applicable,  the  commodity 
specific  rules  of  this  part 

(b)  Securement  of  intermodal 
containers  transported  on  container 
chassis  vehicle{s).  (1)  Each  intermodal 
container  must  be  secured  to  the 
container  chassis  with  securement 
devices  or  integral  locking  devices  that 
cannot  unintentionally  become 
unfastened  while  the  vehicle  is  in 
transit. 

(2)  The  securement  devices  must 
restrain  the  container  from  moving  more 
than  1.27  cm  (1/2  in)  forward,  more 
than  1.27  cm  (1/2  in)  aft,  more  than  1.27 
cm  (1/2  in)  to  the  rif^t,  more  than  1.27 
cm  (1/2  in)  to  the  left,  or  more  than  2.54 
cm  (1  in)  vertically. 
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(3)  The  front  and  rear  of  the  container 
must  be  secured  independently. 

(c)  Securement  of  loaded  intermodal 
containers  transported  on  vehicles  other 
than  container  chassis  vehicle(s).  (1)  All 
lower  comers  of  the  intermodal 
container  must  rest  upon  the  vehicle,  or 
the  comers  must  be  supported  by  a 
structure  capable  of  bearing  the  weight 
of  the  container  and  that  support 
structure  must  be  independently 
secured  to  the  motor  vehicle. 

(2)  Each  container  must  be  secured  to 
the  vehicle  by: 

(i)  Chains,  wire  ropes  or  integral 
devices  which  are  fixed  to  all  lower 
comers;  or 

(ii)  Crossed  chains  which  are  fixed  to 
all  upper  comers;  and, 

(3)  The  front  and  rear  of  the  container 
must  be  secured  independently.  Each 
chain,  wire  rope,  or  integral  locking 
device  must  be  attached  to  the  container 
in  a  manner  that  prevents  it  from  being 
unintentionally  unfastened  while  the 
vehicle  is  in  transit. 

(d)  Securement  of  empty  intennodal 
containers  transported  on  vehicles  other 
than  container  chassis  vehicle(s).  Empty 
intennodal  containers  transported  on 
vehicles  other  than  container  chassis 
vehicles  do  not  have  to  have  all  lower 
comers  of  the  intennodal  container 
resting  upon  the  vehicle,  or  have  all 
lower  comers  supported  by  a  structure 
capable  of  bearing  the  weight  of  the 
empty  container,  provided: 

(1)  The  empty  intermodal  container  is 
balanced  and  positioned  on  the  vehicle 
in  a  manner  such  that  the  container  is 
stable  before  the  addition  of  tiedowns  or 
other  securement  equipment;  and, 

(2)  The  amount  of  overhang  for  the 
empty  container  on  the  trailer  does  not 
exceed  five  feet  on  either  the  front  or 
rear  of  the  trailer; 

(3)  The  empty  intermodal  contmner 
must  not  interfere  with  the  vehicle's 
maneuverability;  and, 

(4)  The  empty  intermodal  container  is 
secured  to  prevent  lateral,  longitudinal, 
or  vertical  shifting. 

§  393.128    What  are  ttte  rules  for  securing 
automobiles,  light  trucks  and  vans? 

(a)  Applicability.  The  mles  in  this 
section  apply  to  the  transportation  of 
automobiles,  light  tmcks,  and  vans 
which  individually  weigh  4,536  kg. 
(10,000  lb)  or  less.  Vehicles  which 
individually  are  heavier  than  4,536  kg 
(10,000  lb)  must  be  secured  in 
accordance  with  the  provisions  of 
§393.130  of  this  part. 

(b)  Securement  of  automobiles,  light 
trucks,  and  vans. 

(1)  Automobiles,  light  tmcks,  and 
vans  must  be  restrained  at  both  the  front 
and  rear  to  prevent  lateral,  forward. 


rearward,  and  vertical  movement  using 
a  minimum  of  two  tiedowns. 

(2)  Tiedowns  that  are  designed  to  be 
affixed  to  the  stmcture  of  the 
automobile,  light  truck,  or  van  must  use 
the  mounting  points  on  those  vehicles 
that  have  been  specifically  designed  for 
that  piu^jose. 

(3)  Tiedowns  that  are  designed  to  fit 
over  or  around  the  wheels  of  an 
automobile,  light  truck,  or  van  must 
provide  restraint  in  the  lateral, 
longitudinal  and  vertical  directions. 

(4)  Edge  protectors  are  not  required 
for  synthetic  webbing  at  points  where 
the  webbing  comes  in  contact  with  the 
tires. 

§  393.1 30    What  are  the  rules  for  securing 
heavy  vehicles,  equipment  and  machinery? 

(a)  Applicability.  The  rules  in  this 
section  apply  to  the  transportation  of 
heavy  vehicles,  equipment  and 
machinery  which  operate  on  wheels  or 
tracks,  such  as  front  end  loaders, 
bulldozers,  tractors,  and  power  shovels 
and  which  individually  weigh  4,536  kg 
(10,000  lb.)  or  more.  Vehicles, 
equipment  and  machinery  which  is 
lighter  than  4,536  kg  (10,000  lb.)  may 
also  be  secured  in  accordance  with  the 
provisions  of  this  section,  with 

§  393.128,  or  in  accordance  with  the 
provisions  of  §§  393.100  through 
393.114. 

(b)  Preparation  of  equipment  being 
transported.  (1)  Accessory  equipment, 
such  as  hydraulic  shovels,  must  be 
completely  lowered  and  secured  to  the 
vehicle. 

(2)  Articulated  vehicles  shall  be 
restrained  in  a  manner  that  prevents 
articulation  while  in  transit. 

(c)  Securement  of  heavy  vehicles, 
equipment  or  machinery  with  crawler 
tracks  or  wheels.  (1)  In  addition  to  the 
requirements  of  paragraph  (b)  of  this 
section,  heavy  equipment  or  machinery 
with  crawler  tracks  or  wheels  must  be 
restrained  against  movement  in  the 
lateral,  forward,  rearward,  and  vertical 
direction  using  a  minimum  of  four 
tiedowns. 

(2)  Each  of  the  tiedowns  must  be 
affixed  as  close  as  practicable  to  the 
front  and  rear  of  the  vehicle,  or 
mounting  points  on  the  vehicle  that 
have  been  specifically  designed  for  that 
purpose. 

§  393.1 32    What  are  the  rules  for  securing 
flattened  or  crushed  vehicles? 

(a)  Applicability.  The  mles  in  this 
section  apply  to  the  transportation  of 
vehicles  such  as  automobiles,  light 
trucks,  and  vans  that  have  been 
flattened  or  cmshed. 

(b)  Prohibition  on  the  use  of  synthetic 
webbing.  The  use  of  synthetic  webbing 


to  secure  flattened  or  crushed  vehicle^ 
is  prohibited. 

(c)  Securement  of  flattened  or  crushed 
vehicles.  Flattened  or  crushed  vehicles 
must  be  transported  on  vehicles  which 
have: 

(1)  Containment  walls  or  comparable 
means  on  four  sides  which  extend  to  the 
full  height  of  the  load  and  which  block 
against  movement  of  the  cargo  in  the 
forward,  rearward  and  lateral  directions; 
or 

(2)(i)  Containment  walls  or 
comparable  means  on  three  sides  which 
extend  to  the  full  height  of  the  load  and 
which  block  against  movement  of  the 
cargo  in  the  forward,  rearward  and  the 
lateral  direction  for  which  there  is  no 
containment  wall  or  comparable  means, 
and 

(ii)  A  minimum  of  two  tiedowns  are 
required  per  vehicle  stack;  or 

(3)(i)  Containment  walls  on  two  sides 
which  extend  to  the  full  height  of  the 
load  and  which  block  against  movement 
of  the  cargo  in  the  forward  and  rearward 
directions,  and 

(ii)  A  minimum  of  three  tiedowns  are 
required  per  vehicle  stack;  or 

(4)  A  minimum  of  four  tiedowns  per 
vehicle  stack. 

(5)  In  addition  to  the  requirements  of 
paragraphs  (c)(2),  (3),  and  (4),  the 
following  rules  must  be  satisfied: 

(i)  Vehicles  used  to  transport  flattened 
or  crushed  vehicles  must  be  equipped 
with  a  means  to  prevent  loose  parts 
from  falling  from  all  four  sides  of  the 
vehicle  which  extends  to  the  full  height 
of  the  cargo. 

(ii)  The  means  used  to  contain  loose 
parts  may  consist  of  structural  walls, 
sides  or  sideboards,  or  suitable  covering 
material,  alone  or  in  combinations. 

(iii)  The  use  of  synthetic  material  for 
containment  of  loose  parts  is  permitted. 

§  393.1 34    What  are  the  rules  for  securing 
roll-on/roll-off  or  hook  lift  containers? 

(a)  Applicability.  The  rules  in  this 
section  apply  to  the  transportation  of 
roll-on/roll-off  or  hook  lift  containers. 

(b)  Securement  of  a  roU-on/roU-off 
and  hook  lift  container.  Each  roll-on/ 
roll-off  and  hook  lift  container  carried 
on  a  vehicle  which  is  not  equipped  with 
an  integral  securement  system  must  be: 

(1)  Blocked  against  forward 
movement  by  the  lifting  device,  stops,  a 
combination  of  both  or  other  suitable 
restraint  mechanism; 

(2)  Secured  to  the  front  of  the  vehicle 
by  the  lifting  device  or  other  suitable 
restraint  against  lateral  and  vertical 
movement; 

(3)  Secured  to  the  rear  of  the  vehicle 
with  at  least  one  of  the  following 
mechanisms: 
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(i)  One  tiedown  attached  to  both  the 
vehicle  chassis  and  the  container 
chassis; 

(ii)  Two  tiedowns  installed 
lengthwise,  each  securing  one  side  of 
the  container  to  one  of  the  vehicle's  side 
rails;  or 

(iii)  Two  hooks,  or  an  equivalent 
mechanism,  seciuing  both  sides  of  the 
container  to  the  vehicle  chassis  at  least 
as  effectively  as  the  tiedowns  in  the  two 
previous  items. 

(4)  The  mechanisms  used  to  secure 
the  rear  end  of  a  roll-on/roll  off  or  hook 
lift  container  must  be  installed  no  more 
than  two  meters  (6  ft  7  in)  from  the  rear 
of  the  container. 

(5)  In  the  event  that  one  or  more  of  the 
front  stops  or  lifting  devices  are  missing, 
damaged  or  not  compatible,  additional 
manually  installed  tiedowns  must  be 
used  to  secure  the  container  to  the 
vehicle,  providing  the  same  level  of 
securement  as  the  missing,  damaged  or 
incompatible  components. 

§393.136    What  are  the  rules  for  securing 
large  boukJers? 

(a)  Applicability.  (1)  The  rules  in  this 
section  are  applicable  to  the 
transportation  of  any  large  piece  of 
natural,  irregularly  shaped  rock 
weighing  in  excess  of  5,000  kg  (11,000 
lb.)  or  with  a  volume  in  excess  of  2 
cubic-meters  on  an  open  vehicle,  or  in 
a  vehicle  whose  sides  are  not  designed 
and  rated  to  contain  such  cargo. 

(2)  Pieces  of  rock  weighing  more  than 
100  kg  (220  lb.),  but  less  than  5,000  kg 
(11,000  lb.)  must  he  secured,  either  in 
accordance  with  this  section,  or  in 
accordance  with  the  provisions  of 
§§  393.100  through  393.114,  including: 

(i)  Rock  contained  within  a  vehicle 
which  is  designed  to  carry  such  cargo; 
or 

(ii)  Secured  individually  by  tiedowns, 
provided  each  piece  can  be  stabilized 
and  adequately  secured. 


(3)  Rock  which  has  been  formed  or 
cut  to  a  shape  and  which  provides  a 
stable  base  for  securement  must  also  be 
secured,  either  in  accordance  with  the 
provisions  of  this  section,  or  in 
accordance  with  the  provisions  of 
§§  393.100  through  393.114. 

(b)  General  requirements  for  the 
positioning  of  boulders  on  the  vehicle. 
(1)  Each  boulder  must  be  placed  with  its 
flattest  and/or  largest  side  down. 

(2)  Each  boulder  must  be  supported 
on  at  least  two  pieces  of  hard  wood 
blocking  at  least  10  cm  x  10  cm  (4 
inches  x  4  inches)  side  dimensions 
extending  the  full  width  of  the  boulder. 

(3)  Hardwood  blocking  pieces  must  be 
placed  as  sjrmmetrically  as  possible 
under  the  boulder  and  should  support  at 
least  three-fourths  of  the  length  of  the 
boulder. 

(4)  If  the  flattest  side  of  a  boulder  is 
roimded  or  partially  roimded,  so  that 
the  boulder  may  roll,  it  must  be  placed 
in  a  crib  made  of  hardwood  timber  fixed 
to  the  deck  of  the  vehicle  so  that  the 
boulder  rests  on  both  the  deck  and  the 
timber,  with  at  least  three  well- 
separated  points  of  contact  that  prevent 
its  tendency  to  roll  in  any  direction. 

(5)  If  a  boulder  is  tapered,  the 
narrowest  end  must  point  towards  the 
front  of  the  vehicle. 

(c)  General  tiedown  requirements.  (1) 
Only  chain  may  be  used  as  tiedowns  to 
secure  large  boulders. 

(2)  Tiedowns  which  are  in  direct 
contact  with  the  boidder  should,  where 
possible,  be  located  in  valleys  or 
notches  across  the  top  of  the  boulder, 
and  must  be  arranged  to  prevent  sliding 
across  the  rock  surface. 

(d)  Securement  of  a  cubic  shaped 
boulder.  In  addition  to  the  requirements 
of  paragraphs  (b)  and  (c)  of  this  section, 
the  following  mles  must  be  satisfied: 

(1)  Each  boulder  must  be  seciued 
individually  with  at  least  two  chain 
tiedowns  placed  transversely  across  the 
vehicle. 


(2)  The  aggregate  working  load  limit 
of  the  tiedowns  must  be  at  least  half  the 
weight  of  the  boulder. 

(3)  The  tiedowns  must  be  placed  as 
closely  as  possible  to  the  wood  blocking 
used  to  support  the  boulder. 

(e)  Securement  of  a  non-cubic  shaped 
boulder — with  a  stable  base.  In  addition 
to  the  requirements  of  paragraphs  (b) 
and  (c)  of  this  section,  the  following 
mles  must  be  satisfied: 

(1)  The  boulder  must  be  secured 
individually  with  at  least  two  chain 
tiedowns  forming  an  "X"  pattern  over 
the  boulder. 

(2)  The  aggregate  working  load  limit 
of  the  tiedowns  must  be  at  least  half  the 
weight  of  the  boulder. 

(3)  The  tiedowns  must  pass  over  the 
center  of  the  boulder  and  must  be 
attached  to  each  other  at  the  intersection 
by  a  shackle  or  other  connecting  device. 

(f)  Securement  of  a  non-cubic  shaped 
boulder — with  an  unstable  base.  In 
addition  to  the  requirements  of 
paragraphs  (b)  and  (c)  of  this  section, 
each  boulder  must  be  seemed  by  a 
combination  of  chain  tiedowns  as 
follows: 

(1)  One  chain  must  surroimd  the  top 
of  the  boulder  (at  a  point  between  one- 
half  and  two-thirds  of  its  height).  The 
working  load  limit  of  the  chain  must  be 
at  least  half  the  weight  of  the  boidder. 

(2)  Four  chains  must  be  attached  to 
the  surrounding  chain  and  the  vehicle 
to  form  a  blocking  mechanism  which 
prevents  any  horizontal  movement. 
Each  chain  must  have  a  working  load 
limit  of  at  least  one-fourth  the  weight  of 
the  boulder.  Whenever  practicable,  the 
angle  of  the  chains  must  not  exceed  45 
degrees  from  the  horizontal. 

Issued  on:  September  8,  2002. 
loseph  M.  Clapp, 
Administrator. 
[FR  Doc.  02-23693  Filed  9-26-02;  8:45  am) 
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DEPARTMENT  OP  TRANSPORTATION      Comments  Invited 
Federal  Aviation  Administration 
14  CFR  Part  119 


[Doclwt  No.  FAA-2002-13378;  ftotice  No. 
02-141  , 


RIN  2120-AH55 


Reports  by  Carriers  on  Incidents 
Involving  Animals  During  Air  Transport 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

summary:  This  action  implements 
Section  710  the  Wendell  H.  Ford 
Aviation  Investment  and  Reform  Act  for 
the  21st  Century  (AIR-21)  by  requiring 
air  carriers  that  provide  scheduled 
passenger  air  transportation  to  submit 
monthly  to  the  Secretary  of 
Transportation,  through  the  Animal  and 
Plant  Health  Inspection  Service 
(APHIS),  United  States  Department  of 
Agriculture  (USD A),  a  report  on  any 
incidents  involving  the  loss,  injury  or 
death  of  an  animal  during  air  transport 
provided  by  the  air  carrier. 
DATES:  Send  your  comments  on  or 
before  October  28,  2002. 
ADDRESSES:  Address  your  comments  to 
the  Docket  Management  System,  U.S. 
Department  of  Transportation,  Room 
Plaza  401,  400  Seventh  Street,  SW., 
Washington.  DC  20590-0001.  You  must 
identify  the  docket  number  FAA-2002- 
13378  at  the  beginning  of  your 
comments,  and  your  should  submit  two 
copies  of  your  comments.  If  you  wish  to 
receive  confirmation  that  FAA  received 
your  comments,  include  a  self- 
addressed,  stamped  postcard. 

You  may  also  submit  comments 
through  the  Internet  to  http:// 
dms.dot.gov.  You  may  review  the  public 
docket  containing  comments  to  these 
proposed  regulations  in  person  in  the 
Dockets  Office  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  The  Dockets  Office  is 
on  the  plaza  level  of  the  NASSIF 
Building  at  the  Department  of 
Transportation  at  the  above  address. 
Also,  you  may  review  public  dockets  on 
the  Internet  at  http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  W.  Whitlow,  Office  of  the  Chief 
Counsel.  AGC-2,  Federal  Aviation 
Administration.  800  Independence 
Avenue  SW.,  Washington,  DC  20591; 
telephone  (202)  267-3222;  facsimile 
(202) 267-3227. 

SUPPI.EMENTARY  INFORMATION: 


Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  action  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Comments  relating  to 
the  environmental,  energy,  federalism, 
or  economic  impact  that  might  result 
from  adopting  the  proposals  in  this 
document  also  are  invited.  Substantive 
conunents  should  be  accompanied  by 
cost  estimates.  Comments  must  identify 
the  regulatory  docket  or  notice  number 
and  be  submitted  in  duplicate  to  the 
DOT  Rules  Docket  address  specified 
above. 

All  conmients  received,  as  well  as  a 
report  summarizing  each  substantive 
public  contact  with  DOT  personnel 
concerning  this  proposed  rulemaking, 
will  be  filed  in  the  docket.  The  docket 
is  available  for  public  inspection  before 
and  after  the  comment  closing  date. 

All  comments  received,  on  or  before 
the  closing  date,  v\rill  be  considered  by 
FAA  before  taking  action  on  this 
proposed  rulemaking.  Comments  filed 
late  will  be  considered  as  far  as  possible 
without  incurring  expense  or  delay.  The 
proposals  in  this  document  may  be 
changed  in  light  of  the  comments 
received. 

Commenters  wishing  FAA  to 
acknowledge  receipt  of  their  comments' 
submitted  in  response  to  this  document 
must  include  a  pre-addressed,  stamped 
postcard  with  those  comments  on  which 
the  following  statement  is  made: 
"Comments  to  Docket  No.  FAA-2002'- 
13378."  The  postcard  will  be  date 
stamped  and  mailed  to  the  commenter. 

Availability  of  Rulemaking  Documents 

You  can  get  an  electronic  copy  using 
the  Internet  by  taking  the  following 
steps: 

(1)  Go  to  the  search  function  of  the 
Department  of  Transportation's 
electronic  Docket  Management  System 
(DMS)  Web  page  (http://dms.dot.gov/ 
search). 

(2)  On  the  search  page  type  in  the  last 
four  digits  of  the  Docket  number  shown 
at  the  begiiming  of  this  notice.  Click  on 
"search." 

(3)  On  the  next  page,  which  contains 
the  Docket  summary  information  for  the 
Docket  you  selected,  click  on  the 
document  niunber  of  the  item  you  wish 
to  view. 

Background 

Section  710  of  AIR-21  (Public  Law 
106-181)  added  section  41721  to 
chapter  417  of  Title  49  U.S.C.  Section 
41721(b)  mandates  that  air  carriers 
report  to  the  Secretary  of  Transportation 
on  a  monthly  basis  about  any  incidents 


involving  the  loss,  injury  or  death  of  an 
animal  during  air  transportation. 
Section  41721(c)  directs  the  Secretary  of 
Transportation  and  the  Secretary  of 
Agriculture  to  enter  into  a  memorandum 
of  understanding  to  ensure  the  sharing 
of  the  information  contained  in  these 
reports.  Section  41721(d)  directs  the 
Secretary  of  Transportation  to  publish 
data  on  incidents  and  complaints 
involving  the  loss,  injury,  or  death  of  an 
animal  during  air  transport  in  a  maimer 
comparable  to  other  consumer 
complaint  and  incident  data. 

General  Discussion  of  the  Proposals 

This  action  will  amend  14  CFR  part 
119  to  establish  the  requirement  that  air 
carriers  submit  monthly  reports  on  the 
loss,  injury  or  death  of  an  animal  during 
air  transport  to  the  Secretary  of 
Transportation,  through  APHIS;  and 
specify  the  type  and  manner  of 
Information  that  air  carriers  must 
submit  to  APHIS  in  order  to  "comply 
with  Section  41721(a).  APHIS  will 
process  the  reports  and  forward  the 
relevant  information  to  the  Office  of 
Aviation  Enforcement  and  Proceedings 
(OAEP)  for  publication  on  a  monthly 
basis  in  the  Air  Travel  Consumer 
Report. 

Section-^-Section  Discussion  of  the 
Proposals 

Section  119.72(a)  establishes  that  all 
air  carriers  that  provide  scheduled 
passenger  air  transportation  must 
submit  reports  to  APHIS  within  15  days 
of  the  end  of  the  month  to  which  the 
information  applies  in  order  to  comply 
with  the  animal  incident  reporting 
requirement  of  AIR-21. 

Section  119.72(b)  specifies  the 
minimal  information  that  air  carriers 
must  report,  and  vests  APHIS  with  the 
authority  to  establish  the  form  and 
manner  for  filing  the  reports. 

Section  119.72(c)  clarifies  the 
meaning  of  the  term  "air  transport"  by 
incorporating  the  statutory  definition 
contained  in  AIR-21,  and  defines 
"animal"  to  mean  any  warm  or  cold- 
blooded pet. 

Paperwork  Reduction  Act 

This  proposal  contains  a  new 
information  collection  requirement.  As 
required  by  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3507(d)),  the 
Department  of  Transportation  has 
submitted  the  information  requirements 
associated  with  this  proposal  to  the 
Office  of  Management  and  Budget  for  its 
review. 

Title:  Reports  by  Carriers  on  Incidents 
Involving  Animals  During  Air 
Transport. 
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Summary:  This  proposal  implements 
the  requirement  tbat  air  carriers  report 
on  incidents  involving  the  loss,  injury 
or  death  of  an  animal  during  air 
transport,  as  mandated  by  Section  710 
of  Public  Law  106-181,  the  Wendell  H. 
Ford  Aviation  Investment  and  Reform 
Act  for  the  21st  Century  (AIR-21). 

Use  of:  This  proposal  will  support  the 
information  needs  of  the  Office  of 
Aviation  Enforce  and  Proceedings 
(OAEP),  Department  of  Transportation, 
and  the  Animal  &  Plant  Health 
Inspection  Service  (APHIS),  Department 
Agriculture.  The  information  will  be 
published  by  OAEP  on  a  monthly  basis 
in  the  Air  Travel  Consiuner  Report  after 
it  has  been  processed  by  the  Animal  & 
Plant  Health  Inspection  Service,  United 
States  Department  of  Agricultiu^. 

Respondents  (including  number  of): 
The  likely  respondents  to  this  proposed 
information  requirement  are  air  carriers 
who  provided  scheduled  passenger  air 
transportation;  approximately  40. 

Frequency:  The  reports  wriU  be 
submitted  on  a  mondily  basis. 

Annual  Burden  Estimate:  This 
proposal  would  result  in  no  significant 
annual  recordkeeping  or  reporting 
burden  because  the  air  carriers  covered 
by  the  reporting  requirements  are 
currently  required  to  submit  similar 
reports  to  the  Bureau  of  Transportation 
Statistics,  Department  of  Transportation. 
In  addition,  only  carriers  that  are 
actually  involved  in  an  animal  incident 
will  have  to  file  a  report. 

The  agency  is  soliciting  comments 
to— 

(1)  evaluate  whether  the  proposed 
information  requirement  is  necessary  for 
the  proper  implementation  of  Section 
710  of  AIR-21; 

(2)  evaluate  the  accuracy  of  the 
Agency's  estimate  of  the  burden; 

(3)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

Individuals  and  organizations  may 
submit  comments  on  the  information 
collection  requirement  by  October  28, 
2002,  and  should  direct  diem  to  the 
address  listed  in  the  ADDRESSES  section 
of  the  document.  Comments  also  should 
be  submitted  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB.  New  Executive  Building,  Room 
10202,  725  17th  Street,  NW., 
Washington,  DC  20053,  Attention:  Desk 
Officer  for  the  Federal  Aviation 
Administration,  DOT. 


According  to  the  regulations 
implementing  the  Paperwork'Reduction 
Act  of  1995,  (5  CFR  1320.8(b)(2)(vi)).  a 
person  is  not  required  to  respond  to  a 
collection  of  information  unless  it 
displays  a  ciurenUy  valid  OMB  control 
niunber.  The  OMB  control  number  for 
this  information  collection  will  be 
published  in  the  Federal  Register  after 
the  Office  of  Management  and  Budget 
approves  it. 

Executive  Order  12866,  Regulatory 
Plaiming  and  Review,  directs  FAA  to 
assess  both  the  costs  and  benefits  of  a 
regulatory  change.  FAA  is  not  allowed 
to  propose  or  adopt  a  regulation  unless 
it  makes  a  reasoned  determination  that 
the  benefits  of  the  intended  regulation 
justify  the  costs.  FAA's  assessment  of 
this  rulemaking  indicates  that  its 
economic  impact  is  minimal.  Since  its 
costs  and  benefits  do  not  make  it  a 
"significant  regulatory  action"  as 
defined  in  the  Order,  FAA  has  not 
prepared  a  "regulatory  evaluation" 
which  is  the  written  cost/benefit 
analysis  ordinarily  required  for  all 
rulemaking  under  the  DOT  Regulatory 
Policies  and  Procedures.  The  latter 
analysis  is  imnecessary  where  the 
economic  impact  of  a  rule  is  minimal. 

Economic  Evaluation,  Regulatory 
Flexibility  Determination,  Trade  Impact 
Assessment,  and  Unfunded  Mandates 
Assessment 

Proposed  changes  to  Federal 
regulations  must  undergo  several 
economic  analyses.  First,  Executive 
Order  12866  directs  that  each  Federal 
agency  propose  or  adopt  a  regulation 
only  upon  a  determination  that  the 
benefits  of  the  intended  regulation 
justify  its  costs.  Second,  the  Regulatory 
Flexibility  Act  of  1980  requires  agencies 
to  analyze  the  economic  impact  of 
regulatory  changes  on  small  entities. 
Third,  the  Trade  Agreements  Act  (19 
U.S.C.  section  2531-2533)  prohibits 
agencies  from  setting  standards  that 
create  unnecessary  obstacles  to  the 
foreign  commerce  of  the  United  States. 
In  developing  U.S.  standards,  this  Trade 
Act  also  requires  agencies  to  consider 
international  standards  and,  where 
appropriate,  use  them  as  the  basis  of 
U.S.  standards.  And  fourth,  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4)  requires  agencies  to 
prepare  a  written  assessment  of  the 
costs,  benefits,  and  other  effects  of 
proposed  or  final  rules  that  include  a 
Federal  mandate  likely  to  result  in  the 
expenditvue  by  State,  local  or  tribal 
governments,  in  the  aggregate,  or  by 
private  sector,  of  $100  million  or  more 
annually  (adjusted  for  inflation). 

In  conducting  these  analysis,  FAA  has 
determined  this  rule  (1)  has  benefits 


which  do  justify  its  costs,  is  not  a 
"significant  regulatory  action"  as 
defined  in  section  3(f)  of  Executive 
Order  12866  and  is  not  "significant"  as 
defined  in  DOT'S  Regulatory  Policies 
and  Procedures;  (2)  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities;  (3)  will  not 
affect  barriers  to  international  trade;  and 
(4)  does  not  impose  an  unfunded 
mandate  on  state,  local,  or  tribal 
governments,  or  on  the  private  sector. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
of  1980,  5  U.S.C.  602-612,  directs 
Federal  agencies  to  fit  regulatory 
requirements  to  the  scale  of  the 
business,  organizations,  and 
governmental  jurisdiction  subject  to  the 
regulation.  Federal  agencies  are  required 
to  determine  whether  a  proposed  or 
final  action  will  have  a  "significant 
economic  impact  on  a  substantial 
number  of  small  entities"  as  defined  in 
the  Act.  If  an  agency  finds  that  the 
action  willliave  a  significant  impact,  it 
must  do  a  "regulatory  flexibility 
analysis." 

This  proposed  rule  imposes  an 
insignificant  reporting  requirement  on 
air  carrier;  therefore,  FAA  certifies  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities. 

Trade  Impact  Assessment 

The  Trade  Agreement  Act  of  1979 
prohibits  Federal  agencies  from 
engaging  in  any  standards  or  related 
activity  that  create  unnecessary 
obstacles  to  the  foreign  commerce  of  the 
United  States.  Legitimate  domestic 
objectives,  such  as  safety,  are  not 
considered  unnecessary  obstacles.  The 
statute  also  requires  consideration  of 
international  standards  and  where 
appropriate,  that  they  be  the  basis  for 
U.S.  standards.  In  addition,  consistent 
with  the  Administration's  belief  in  the 
general  superiority  and  desirability  of 
free  trade,  it  is  the  policy  of  the 
Administration  to  remove  or  diminish, 
to  the  extent  feasible,  barriers  to 
international  trade,  including  both 
barriers  affecting  the  export  of  American 
goods  and  services  to  foreign  countries 
and  barriers  affecting  the  import  of 
foreign  goods  and  services  to  into  the 
U.S. 

In  accordance  with  the  above  statute 
and  policy,  FAA  has  assessed  the 
potential  effect  of  this  rulemaking  and 
has  determined  that  it  will  have  only  a 
domestic  impact  and  therefore  no  effect 
on  any  trade-sensitive  activity. 
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Unfunded  Mandates  Assessment 

The  Unfunded  Mandates  Reform  Act 
of  1995  (the  Act),  enacted  as  Public  Law 
104-4  on  March  22, 1995,  is  intended, 
among  other  things,  to  curb  the  practice 
of  imposing  unfunded  Federal  mandates 
on  State,  local,  and  tribal  governments. 
Title  n  of  the  Act  requires  each  Federal 
agency  to  prepare  a  written  statement 
assessing  the  effects  of  any  Federal 
mandate  in  a  proposed  or  final  agency 
rule  that  may  result  in  a  $100  million  or 
more  expenditure  (adjusted  annually  for 
inflation)  in  any  one  year  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector;  such  a  mandate 
is  deemed  to  be  a  "significant  regulatory 
action." 

This  notice  does  not  contain  such  a 
mandate.  Therefore,  the  requirements  of 
Title  li  of  the  Unfunded  Mandates 
Reform  Act  of  1995  do  not  apply. 

Executive  Order  13132,  Federalism 

'  FAA  analyzed  this  proposed  rule 
under  the  principles  and  criteria  of 
Executive  Order  13132,  Federalism.  It 
determined  that  this  action  would  not 
have  a  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 
national  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  FAA 
has  concluded  that  this  notice  of 
proposed  rulemaking  does  not  have 
federalism  implications. 

Energy  Impact 

The  energy  impact  of  the  notice  has 
been  assessed  in  accordance  with  the 
Energy  Policy  and  Conservation  Act 
(EPCA),  Public  Law  94-163.  as  amended 
(42  U.S.C.  6362).  FAA  has  been 


determined  that  the  notice  is  not  a  major 
regulatory  action  under  the  provisions 
of  the  EPCA. 

List  of  Subjects  in  14  CFR  Part  119 

Administrative  practice  and 
procedure.  Air  carriers.  Aircraft,  Animal 
incidents.  Aviation  safety.  Charter 
flights.  Reporting  and  recordkeeping 
requirements. 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  Chapter  I  of  Title  14, 
Code  of  Federal  Regulations,  as  follows: 

PART  119— CERTIFICATION:  AIR 
CARRIERS  AND  COMMERCIAL 
OPERATORS 

1.  The  authority  citation  for  part  119 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  1153,  40101, 
40102,  40103,  40113,  41721,  44105,  44106, 
44111,  44701-44717,  44772,  44901,  44903, 
44904.  44906,  44912,  44914,  44936,  44938, 
46103,  46105. 

2.  Section  119.72  is  added  to  subpart 
C  to  read  as  follows: 

§  1 1 9.72    Reports  by  air  carriers  oiT 
incidents  involving  animals  during  air 
transport. 

(a)  Any  air  carrier  that  provides 
scheduled  passenger  air  transportation 
shall,  within  15  days  of  the  end  of  the 
month  to  which  the  information  applies, 
submit  to  the  Animal  and  Plant  Health 
Inspection  Service,  United  States 
Department  of  Agriculture,  a  report  on 
any  incidents  involving  the  loss,  injury, 
or  death  of  an  animal  during  air 
transport  provided  by  the  air  carrier. 

(b)  The  report  shall  be  made  in  the 
form  and  manner  set  forth  in  reporting 


directives  issued  by  the  Animal  and 
Plant  Health  Inspection  Service,  emd 
shall  contain  the  following  information: 

(1)  Carrier  and  flight  number; 

(2)  Date  and  time  of  the  incident; 

(3)  Description  of  the  animal, 
including  name,  if  applicable: 

(4)  Identification  of  the  owner{s)  and/ 
or  guardian  of  the  animal; 

(5)  Narrative  description  of  the 
incident^ 

(6)  Narrative  description  of  the  cause 
of  the  incident; 

(7)  Narrative  description  of  any 
corrective  action  taken  in  response  to 
the  incident;  and 

(8)  Name,  title,  address,  and 
telephone  number  of  the  individual 
filing  the  report  on  behalf  of  the  air 
carrier. 

(c)  For  purposes  of  this  section: 

(1)  The  air  transport  of  an  animal 
includes  the  entire  period  during  which 
an  animal  is  in  the  custody  of  an  air 
carrier,  from  check-in  of  the  animal 
prior  to  departure  until  the  animal  is 
returned  to  the  owner  or  guardian  of  the 
animal  at  the  final  destination  of  the 
animal;  and 

(2)  Animal  means  any  warm  or  cold 
blooded  animal  which,  at  the  time  of 
transportation,  is  being  kept  as  a  pet  in 
a  family  household  in  the  United  States, 
or  is  being  transported  for  the  purpose 
of  being  sold  as  a  pet  in  a  family 
household  in  the  United  States. 

Issued  in  Washington,  EXZ,  on  September 
17,2002. 

lames  W.  Whitlow, 

Deputy  Chief  Counsel. 

[PR  Doc.  02-24127  Filed  9-26-02;  8:45  am) 

BILUNG  CODE  4910-1»-M 


Friday, 

September  27,  2002 


®    F=^ 


Part  IV 


Department  of 
Housing  and  Urban 
Development 


Final  Envirofunental  Impact  Statement: 
City  of  Hartford,  CT;  Section  108  Loan 
Guarantee/BEDI  Grant;  Notice 


61242 


Federal  Register /Vol.  67,  No.  188 /Friday,  September  27,  2002 /Notices 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4491-N-08] 

Final  Environmental  Impact  Statement: 
City  of  Hartford,  CT;  Section  108  Loan 
Guaranteei/BEDI  Grant 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  Department  of  Housing 
and  Urban  Development  (HUD)  gives 
this  notice  to  the  public  that  the  City  of 
Hartford,  CT  has  completed  and  makes 
available  to  the  public  for  comment  the 
Final  Environmental  Impact  Statement 
(FEIS)  that  analyzes  the  potential 
impacts  of  developing  approximately  37 
acres  of  land  and  associated  air  rights  in 
a  publicly  and  privately  funded  mixed- 
use  24  hour  a  day  development  site 
located  in  its  downtown  land  near  the 
Connecticut  River.  The  proposed 
construction  of  a  multi-use 
redevelopment  project  would  include  a 
convention  center,  hotel,  parking 
facilities,  and  an  entertainment/retail/ 
residential  complex  located  in  the 
vicinity  of  Columbus  Boulevard  and  the 
Whitehead  Highway,  known  as 
Adriaen's  Landing  (the  Project).  The 
Project  cost  is  approximately  $  664 
million.  The  City  of  Hartford  proposes 
to  use  HUD  Brownfields  Economic 
Development  Initiative  (BEDI)  Grant 
funds  ($2  million)  and  Section  108  Loan 
Guarantees  ($13  million)  in  support  of 
certain  parts  of  the  Project. 

This  notice  is  in  accordance  with  the 
regulations  of  the  Council  on 
Environmental  Quality  as  described  in 
40  CFR  parts  1500-1508  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act.  Interested  individuals,  agencies, 
and  Federal  agencies  having  jurisdiction 
by  law,  special  expertise,  or  other 
special  interest  are  requested  to 
comment. 

DATES:  Comment  Due  Date:  October  28, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT:  All 
interested  agencies,  groups  and  persons 
are  invited  to  submit  comments  on  the 
FEIS  directly  to  Ms.  Beatriz  Roman, 
Environmental  Review  Officer,  Office  of 
Grants  Management,  City  of  Hartford, 
550  Main  Street,  Hartford,  CT  06103; 
phone  number:  (860)  522-4888  x6127. 
Fax:  (860)  722-6061, e- 
mail:broman@ci.hartford.ct.us. 

The  FEIS  will  be  available  for  public 
review  and  comment  at  the  following 
locations  during  regular  business  hours: 
(1)  Department  of  Environmental 


Protection,  79  Elm  Street,  Hartford,  CT, 
telephone  (860)  424-4180;  (2)  The 
Adriaen's  Landing  Project  Office  located 
at  50  Columbus  Boulevard,  4th  Floor, 
Hartford,  CT;  (3)  The  Hartford  Town 
Clerk's  Offices,  550  Main  Street, 
Hartford,  CT;  (4)  Hartford  Public  Library 
branches;  (5)  The  Connecticut  State 
Library,  231  Capitol  Avenue,  Hartford, 
CT;  (6)  Capitol  Region  Council  of 
Governments,  241  Main  Street,  Hartford, 
CT;  and  (7)  HUD  State  of  Connecticut 
Office,  1  Corporate  Center,  19th  floor, 
Hartford,  CT. 

Notice  is  also  given  that  the  City  of 
Hartford  and  the  Capital  City  Economic 
Development  Authority  (CCEDA)  will 
hold  a  public  hearing  on  the  FEIS  on 
Tuesday,  October  1,  2002  at  6:30  p.m.  in 
the  auditorium  of  the  Betances  School, 
42  Charter  Oak  Avenue,  Hartford.  If 
necessary  the  hearing  may  be 
rescheduled  to  or  continued  on 
Wednesday,  October  2,  2002  at  6:30 
p.m.  in  the  auditorium  of  the  Betances 
School,  42  Charter  Oak  Avenue, 
Hartford.  The  public  may  comment  on 
the  FEIS  at  the  hearing;  in  addition, 
written  comments  may  be  submitted  at 
the  public  hearing  or  before  the  hearing 
to  Brendan  Fox,  CCEDA,  50  Columbus 
Boulevard,  4th  floor,  Hartford,  CT 
06106. 

SUPPLEMENTARY  INFORMATION:  The  City 
of  Hartford  has  received  a  HUD 
Brownfields  Economic  Development 
Initiative  (BEDI)  grant  and  Section  108 
loan  funds  to  be  used  for  the  Project. 
These  grant  and  loan  funds  will  be  used 
for  eligible  activities  listed  within  HUD 
regulations  appropriate  to  the  BEDI  or 
Section  108  funding  source,  specifically 
for  the  proposed  Hotel  and  Retail/ 
Entertainment  Components  of  the 
Project.  The  Connecticut  Legislature 
enacted  Public  Acts  98-179,  99-241, 
and  00-140  to  provide  funding  for 
projects  in  downtown  Hartford, 
including  the  Project.  The  Capital  City 
Economic  Development  Authority 
(CCEDA)  was  formed  to  oversee  the 
development  of  these  projects.  The 
Project  is  seen  as  a  catalyst  Tor  attracting 
residents  and  businesses  to  downtown 
Hartford  and  ultimately  stimulating  the 
revitalization  and  growth  of  Hartford 
and  the  region. 

Public  Act  00-140  requires  the 
Capital  City  Economic  Development 
Authority  (CCEDA)  to  prepare  an 
Environmental  Impact  Evaluation  (EIE) 
pursuant  to  the  Connecticut 
Environmental  Policy  Act  (CEPA)  for 
the  Project.  The  Act  also  authorizes 
CCEDA  to  assist  the  City  of  Hartford  in 
preparing  and  processing  an 
Environmental  Impact  Statement  (EIS) 
on  behalf  of  any  Federal  agency  under 


the  National  Environmental  Policy  Act 
(NEPA)  for  any  activities  subject  to 
NEPA. 

Additionally,  the  Project  will  require 
the  acquisition  of  air  rights  firom  the 
Connecticut  Department  of 
^Transportation,  with  concurrence  by  the 
Federal  Highway  Administration.  The 
Federal  Highway  Administration  has 
accepted  Cooperating  Agency  status  in 
the  preparation  of  the  NEPA  EIS  so  that 
the  analysis  satisfies  its  requirements  for 
the  issuance  of  air  rights. 

While  the  substantive  requirements  of 
the  evaluations  are  similar,  CEPA 
anticipates,  but  does  not  require, 
separate  evaluations  in  the  event  that  an 
EIS  is  performed  pursuant  to  federal 
law.  Similarly,  NEPA  anticipates,  but 
does  not  require,  separate  evaluations  be 
performed  for  state  or  local 
environmental  evaluation  requirements. 
It  provides  that  any  environmental 
document  in  compliance  with  NEPA 
may  be  combined  with  other  agency 
documents  to  reduce  duplication  and 
paperwork. 

Consistent  with  both  CEPA  and 
NEPA,  CCEDA  and  the  City  of  Hartford 
have  worked  to  increase  efficiency  and 
reduce  duplication  of  effort  and 
paperwork  by  cooperating  to  fulfill  their 
respective  EIE  and  EIS  responsibilities 
through  release  of  a  single  draft 
docvmient.  In  fulfillment  of  its  statutory 
requirements  under  CEPA,  CCEDA  has 
worked  to  prepare  a  draft  EIE/EIS  for  the 
Project,  while  concurrently  assisting  the 
City  in  ensuring  that  the  combined  EIE/ 
EIS  document  fulfills  NEPA 
requirements.  While  the  NEPA  and 
CEPA  processes  were  running 
concurrently  to  an  extent,  the  state  EIE 
process  has  been  completed  prior  to  the 
federal  EIS  process,  based  in  part  on  the 
separate  timeframes  imposed  by  the 
respective  statutes. 

Independently  justified  activities 
covered  by  the  state  EIE  which  do  not 
limit  or  prejudice  the  choice  of 
reasonable  alternatives  for  the  federal 
activities  (including  issuance  of  air 
rights  over  the  Grove  Street  ramps)  were 
initiated  upon  completion  of  the  EIE 
process  set  forth  in  Public  Act  00-140. 
Federal  elements  of  the  overall  Project 
will  not  be  initiated  until  after  the  EIS 
process  is  completed. 

The  original  notice  of  intent  to  issue 
the  Draft  EIS  (DEIS)  was  published  in 
the  Federal  Register  on  April  1, 1999 
(64  FR  15778)  and  a  notice  of 
availability  of  the  DEIS  was  published 
in  the  Federal  Register  on  February  13,  ■ 
2001  (66  FR  10034).  After  the 
publication  of  the  DEIS,  the  Residential/ 
Entertainment/Retail  Component  of  the 
Recommended  Alternative  as  defined  in 
the  DEIS  was  revisited.  This 
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Component,  to  be  built  in  phases,  was 
revised  and  currently  consists  of 
approximately  248,840  SF  of  retail 
space,  including  specialty  shops, 
restaurants,  cafes,  nightclubs,  cinemas, 
and  other  entertainment  venu^;  200  to 
267  imits  of  residential  rental  imits;  and 
1,384-car  parking  garage  in  Phase  I.  The 
Entertainment/Retail  Phase  I 
Component  is  now  being  referred  to  as 
Meeting  House  Square.  The  amount  of 
Entertainment/Retail  space  remains 
roughly  the  same  as  under  the  DEIS 
scenario.  Likewise,  the  number  of 
parking  spaces  associated  with  the 
parking  g£irages  is  similar.  The 
elimination  of  the  Office  Space  from  the 


DEIS  scenario  vfill  revise  the  result  of 
the  Secondary  Impact  Analysis 
presented  in  the  Final  EIS. 

The  Final  EIS  covers  the  following 
subjects:  traffic  and  parking  impacts, 
land  uses,  socioeconomics,  historic  and 
archeological  resources,  air  quality, 
noise,  visual  and  aesthetic  character, 
terrestrial  ecology,  wildlife,  fisheries, 
water  resources  (including  water 
quality,  storm  water  nmofi,  wells,  and 
aquifers),  floodplains,  wetlands,  water 
body  modifications,  environmental  site 
assessment,  threatened  and  endangered 
species,  considerations  relating  to 
pedestrians  and  bicyclists,  construction 
and  engineering  considerations, 


utilities,  energy  consumption, 
secondary  and  cumulative  impacts.  The 
Final  EIS  discusses  alternatives  and  the 
proposed  mitigation  measures  to 
address  environmental  impacts  of  the 
Project." 

Questions  may  be  directed  to  the 
individual  named  above  under  the 
heading  FOR  FURTHER  INFORMATION 
CONTACT. 

Dated:  September  23.  2002. 
Donna  M.  Abbenante, 

General  Deputy  Assistant  Secretary  for 
Community  Planning  and  Development. 
(FR  Doc.  02-24618  Filed  9-26-02;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4463-N-1 2] 

Notice  of  FHA  Det)enture  Call 

agency:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 
ACTION:  Notice. 

SUMMARY:  This  Notice  announces  a 
debenture  recall  of  certain  Federal 
Housing  Administration  (FHA) 
debentures,  in  accordance  with 
authority  provided  in  the  National 
Housing  Act. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Keyser,  Room  3119P,  L'Enfant 
Plaza,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington,  DC  20410,  telephone 
(202)  755-7510,  extension  137.  This  is 
not  a  toll-free  number. 


SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Sections  204(c)  and  207(j)  of  the 
National  Housing  Act,  12  U.S.C. 
1710(c),  1713(j),  and  in  accordance  with 
HUITs  regulation  at  24  CFR  203.409  and 
207.259(e)(3),  the  Assistant  Secretary  for 
Housing-Federal  Housing 
Commissioner,  with  the  approval  of  the 
Secretary  of  the  Treasury,  aimounces 
the  call  of  all  FHA  debentures,  with  a 
coupon  rate  of  6.25  percent  or  above, 
except  for  those  debentures  subject  to 
"debenture  lock  agreements",  that  have 
been  registered  on  the  books  of  the 
Bureau  of  Public  Debt,  Department  of 
the  Treasury,  and  are,  therefore, 
"outstanding"  as  of  September  30,  2002. 
The  date  of  thtf  call  is  January  1,  2003. 
The  debentures  will  be  redeemed  at 
par  plus  accrued  interest,  hiterest  will 
cease  to  accrue  on  the  debentiu-es  as  of 
the  call  date.  Final  interest  on  any 
called  debentures  will  be  paid  with  the 
principal  at  redemption. 


During  the  period  from  the  date  of 
this  Notice  to  the  call  date,  debentures 
that  are  subject  to  the  call  may  not  be 
used  by  the  mortgagee  for  a  special 
redemption  purchase  in  payment  of  a 
mortgage  insiuance  premimn. 

No  transfer  of  debentures  covered  by 
the  foregoing  call  will  be  made  on  the 
books  maintained  by  the  Treasury 
Department  on  or  after  November  15, 
2002.  This  does  not  affect  the  right  of 
the  holder  of  a  debenture  to  sell  or 
assign  the  debenture  on  or  after  this 
date.  Payment  of  final  principal  and 
interest  due  on  January  1,  2003,  will  be 
made  automatically  to  the  registered 
holder. 

Dated:  September  23,  2002. 
John  C.  Weicher, 

Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 
(FR  Doc.  02-24617  Filed  9-26-02;  8:45  am] 
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DEPARTMENT  OF  STATE 
[Public  Notice  4144] 


Curturally  Significant  Object  imported 
for  Exhibition  Determinations: 
"Nomadic  Art  of  ttie  Eastern  Eurasian 
Steppes" 

agency:  Department  of  State. 
action:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19,  1965  (79  Stat.  985;  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27, 1978,  the  Foreign  Affairs  Reform  and 
Restrufcturing  Act  of  1998  (112  Stat. 
2681,  e(  seq.;  22  U.S.C.  6501  note,  et 
seq.),  Delegation  of  Authority  No.  234  of 
October  1,  1999.  and  Delegation  of 
Authority  No.  236  of  October  19. 1999, 
as  amended,  I  hereby  determine  that  the 
objects  to  be  included  in  the  exhibition 
"Nomadic  Art  of  the  Eastern  Eurasian 
Steppes,"  imported  from  abroad  for 
temporary  exhibition  within  the  United 
States,  are  of  cultural  significance.  The 
objects  are  imported  pursuant  to  a  loan 
agreement  with  the  foreign  owners.  I 
also  determine  that  the  exhibition  or 
display  of  the  exhibit  objects  at  The 
Metropolitan  Museum  of  Art.  from  on  or 
about  September  30.  2002  to  on  or  about 
January  5.  2003,  and  at  possible 
additional  venues  yet  to  be  determined, 
is  in  the  national  interest.  Public  Notice 


of  these  Determinations  is  ordered  to  be 
published  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  contact  Orde  F. 
Kittrie,  Attorney-Adviser,  Office  of  the 
Legal  Adviser,  Department  of  State, 
(telephone:  202/619-5078).  The  address 
is  Department  of  State,  SA-44.  301  4th 
Street.  SW.,  Room  700,  Washington,  DC 
20547-0001. 


Dated:  September  24,  2002. 

Patricia  Harrison, 

Assistant  Secretary  for  Educational  and 
Cultural  Affairs,  Department  of  State. 

[FR  Doc.  02-24743  Filed  9-26-02;  1:16  pm] 

BILLING  CODE  4710-Oe-P 


DEPARTIMENT  OF  STATE 

[Public  Notice  414^ 

Cuituraiiy  Significant  Object  Imported 
for  Exhibition  Determinations:  "Virtue 
and  Violence:  Portrayals  of  Lucretia 
and  Achilles  by  Giuseppe  Cades" 

AGENCY:  Department  of  State. 
action:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pmsuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19. 1965  (79  Stat.  985;  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27, 1978,  the  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  (112  Stat. 
2681,  et  seq.:  22  U.S.C.  6501  note,  et 


seq.).  Delegation  of  Authority  No.  234  of 
October  1, 1999,  and  Delegation  of 
Authority  No.  236  of  October  19,  1999. 
as  amended,  I  hereby  determine  that  the 
objects  to  be  included  in  the  exhibition 
"Virtue  and  Violence:  Portrayals  of 
Lucretia  and  Achilles  by  Giuseppe 
Cades,"  imported  from  abroad  for 
temporary  exhibition  within  the  United 
States,  are  of  cultvu^  significance.  The 
objects  are  imported  pursuant  to  a  loan 
agreement  with  the  foreign  owners.  I 
also  determine  that  the  exhibition  or 
display  of  the  exhibit  objects  at  The 
Toledo  Museimi  of  Art,  from  on  or  about 
October  4,  2002  to  on  or  about  January 
5,  2003.  and  at  possible  additional 
venues  yet  to  be  determined,  is  in  the 
national  interest.  Public  Notice  of  these 
Determinations  is  ordered  to  be 
published  in  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

further  information,  contact  Orde  F. 
Kittrie,  Attorney-Adviser,  Office  of  the 
Legal  Adviser,  Department  of  State, 
(telephone:  202/619-5078).  The  address 
is  Department  of  State,  SA-44,  301  4th 
Street,  SW.,  Room  700,  Washington,  DC 
20547-0001. 

Dated:  September  24.  2002. 
Patricia  Harrison, 

Assistant  Secretary  for  Educational  and 
Cultural  Affairs,  Department  of  State. 
[FR  Doc.  02-24744  Filed  9-26-02;  1:16  pm] 
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201 58550 

38  CFR 

3 60867 

4 58448 

17 58528 

Propossd  Rules: 

4 : 56509,59033 

21 r: 57543 

40  CFR 

9 58990,59783 

52 57148.  57155,  57515, 

57517,  57520,  57744,  57954, 
57957,  57960,  58335,  58697, 
58711.  58998.  59165.  59455. 
59456.  59785,  60590,  60594, 
60869.60871.60877 

58 57332 

60 57520,  58998 

61 57159 

63 58339.  59001,  59229, 

59787 

70 58529 

71 58529 

75 57272 

81 57332.59005 

180 56225,  56490,  57521. 

57748.  58536.  58712.  58725. 
59006.  59169.  59177.  59182. 
59193.  60130.  60142.  60146. 
60152,  60886,  60902,  60916, 
60923,  60934.  60950,  60960, 
60966.60976 
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271 57337 

281 - 60161 

300 56757.  57753,  58730. 

58731,59017 

430 58990 

721 60991 

Proposod  Rutes' 

52 57187,  57188,  57357, 

57549,  57550,  57775.  57776, 
58009,  58551,  59034,  59229, 
59232,  59798,  60633,  61055 

58 57362 

60 59434 

63 58347,  59034,  59336, 

59434 

70 57496,58561 

71 58561 

81 56249,  57362,  58551 

86 57188 

90 57188 

152 56970 

158 56970 

194 57189,57190 

271 57191 

300 56794.  57778,  59035, 

59487 

451 57872 

721 59233 

761 58567 

1045 57188 

1051 ,. 57188 

1065 57188 

1068 57188 

41  CFR 

Ch.  301 57169 

102-42 56495 

300-3 57963 

301-1 .57963 

301-10 57963 

301-11 57963 

301-12 57963 

301-30 57963 

301-31 57963 

301-50 57963 

301-51 57963 

301-52 57963 

301-70 57963 

301-71 57963 

301-72 57963 

301-73 57963 

301-74 57963 

301-75 57963 

302-1 57963 

302-2 57963 

302-3 57963 

302-4 57963 

302-5 57963 

302-7 57963 

302-16 57963 

42  CFR 

'51d 56930 

136..... 59461 

403 56618 

408 , 60993 

Proposed  Rules: 

1001 60202 


44  CFR 

65 57173,57174 

67 57177 

Proposed  Rules: 

67 57193,57196 

45  CFR 

2551 60997 

2552 60999 

Proposed  Rules: 

5b 56252 

1604 57550 

46  CFR 

28 58537 

32 58515 

109 58537 

122 58537 

131 58537 

169 58537 

185 58537 

199 58537 

47  CFR 

0 58543 

1 61000 

2 59600 

43 56496 

54 60166 

63 56496.57344 

64 59205 

68 57181,60167 

73 57970.59213 

76 56880 

78 61001 

90 61002 

Proposed  Rules: 

2 59036 

15 59036 

g4 59236 

73 57203,  57779.  57780. 

57781.59490,60205 

76 56882 

97 59036 

101 59036 

48  CFR   ^ 

52 57635 

Propoeed  Rules: 

1 59799 

2 59799 

5 59799 

49  CFR 

105 61006 

107 58343.  61006 

130 61006 

171 61006 

172 61006 

173 61006 

175 61006 

176 61006 

177 61006 

178 61006 

179 61006 

180 61006 


392 ~ 61212 

393 61212 

572 59020 

593 59098 

594 60596 

101 1 60167 

1200 57532 

1201....". 57532 

1241 57532 

1242 57532 

1243 57532 

1244 57532 

1511 56496 

Proposed  Rutos: 

71 58578 

195 56970.59045 

571 56976,  59799,  59800 

580 56976 

581 56976 

582 56976 

583 56976 

584 56976 

585 56976 

586 56976 

587 56976 

588 56976 

613 59219 

621 59219 

622 59225 

623 59225 

1002 57554 

1109 57557 

1114 57557 

50  CFR 

17 57638,  59408,  61016 

20 59110,  59358,  59386 

25 58936 

32 58936 

100 58695 

222 57970 

223 56931.57970 

224 57970 

229 59471 

300 58731 

600 57973 

635 56934,  59477 

648 56229.  56765.  57758. 

61040 
660 56497.  56500.  57345, 

57346,  57534.  57973.  58733. 

60599,60601,61041 

679 56230.  56231.  56766. 

56934.  57183,  57184.  57185. 
60602 
rroposed  Rules: 
17 56254,  56257,  57558. 

57783.  57784.  58580,  59239, 

59241.  59809.  59811.  59884. 
60206 

223 57204,  59243. 61055 

224 57204.61055 

622 56516.  57785 

648 56525,  57207 

660 59813,  61061,  61062 

679 56692,58452 

697 56800 


IV 
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REMINDERS 

The  items  in  this  nst  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  SEPTEMBER  27, 
2002 

AGRICULTURE 
DEPARTMENT 
Farm  Service  Agency 

Grants  and  cooperative 
agreements;  availabiUty,  etc.: 
Community  Faclities 
Program — 

Administrative 
requirements;  published 
9-27-02 

AGRICULTURE     \ 

DEPARTMENT 

Rural  Business-Cooperative 

Service 

Grants  and  cooperative 
agreements;  availability,  etc.: 
Community  Facilities 
Program — 

Administrative 
requirements:  put)lished 
9-27-02 


AGRICULTURE 
DEPARTMENT 

Rural  Housing  Service 

Grants  and  cooperative 
agreements;  availability,  etc.: 
Community  Faclities 
Program —      I 

Administratiive' 
requirements;  published 
9-27-02 

AGRICULTURE  , 
DEPARTMENT  1 
Rural  Utilities  Service 

Grants  and  cooperative 
agreements:  availability,  etc.: 
Community  Facilities 
Program — 

Administrative 
requirements;  published 
9-27-02 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Louisiana;  published  9-27-02 

Pestictdes;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
CyfhJthrin;  published  9-27-02 
Dimethomorph;  published  9- 

27-02 
Fenamidone;  published  9- 
27-02 


Glyphosate;  published  9-27- 

02 
Lambda-cyhalothrin; 
published  9-27-02 
Pseudozyma  flocculosa 
strain  PF-A22;  published 
9-27-02 
Pyraclostrobin;  published  9- 

27-02 
Spinosad;  published  9-27-02 
Triticonazole;  published  9- 
27-02 
Solid  wastes: 
State  underground  storage 
tank  program  approvals — 
South  Carolina:  published 
8-28-02 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Practice  and  procedure: 
Regulatory  fees  (2002  FY); 
assessment  and 
collection;  published  9-27- 
02 
Television  broadcasting: 
Cable  television  relay 
service;  eligibility 
requirements;  correction; 
published  9-27-02 
TRANSPORTATION 
DEPARTMENT 

Federal  Motor  Carrier  Safety 
Administration 
Motor  carrier  safety  standards: 
Registration  enforcement; 
published  8-28-02 
TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 
Hazardous  materials: 
Editorial  corrections  and 
clarifications;  published  9- 
27-02 
TRANSPORTATION 
DEPARTMENT 
Surface  Transportation 
Board 

Practice  and  procedure: 
Railroad  cost  recovery 
procedures  and  distinct 
services  rates  publication 
procedures;  removal  and 
revision  of  regulations; 
published  8-28-02 
VETERANS  AFFAIRS 
DEPARTMENT 
Adjudication;  pensions, 
compensation,  dependency, 
etc.: 

Severance  pay;  recoupment 
from  VA  compensation; 
published  9-27-02 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Farm  Service  Agency 

Emergency  Consen/ation 
Program  et  al.;  revision; 


comments  due  by  9-30-02; 
published  8-1-02  [FR  02- 
19259] 

ARCHITECTURAL  AND 
TRANSPORTATION 
BARRIERS  COMPUANCE 
BOARD 

Americans  with  Disabilities 
Act;  implementation: 
Accessibility  guidelines — 
Recreation  faciltties; 
comments  due  by  10-3- 
02;  published  9-3-02 
[FR  02-21806] 

BROADCASTING  BOARD  OF 
GOVERNORS 

Sunshine  Act;  implementation; 
comments  due  by  10-2-02; 
published  9-17-02  [FR  02- 
23484] 

COMMERCE  DEPARTMENT 
International  Trade 
Administration 

Watches,  watch  movements, 
and  jewelry: 

Duty-exemption  allocations — 
Virgin  Islands,  Guam, 
American  Samoa,  and 
Northem  Mariana 
Islands;  comments  due 
by  9-30-02;  published 
8-29-02  [FR  02-22106] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 

Being  Sea  and  Aleutian 
Islands  and  Gulf  of 
Alaska  groundfish; 
Steller  sea  lion 
protectnn  measures; 
comments  due  by  10-4- 
02;  published  9-4-02 
[FR  02-21985] 
Ocean  and  coastal  resource 
management: 

Coastal  Zone  Management 
Act  Federal  consistency 
regulations;  comments 
due  by  10-3-02;  published 
8-9-02  [FR  02-19900] 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 

Trade  Agreements  Act; 
exception  for  U.S.-made 
end  products;  comments 
due  by  9-30-02;  published 
7-30-02  [FR  02-19085] 

DEFENSE  DEPARTMENT 
Engineers  Corps 

Everglades  Comprehensive 
Restoration  Plan; 
programmatic  regulations; 
comments  due  by  10-1-02; 
published  8-2-02  [FR  02- 
19240] 


ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 

national  emission  standards: 

Chlorine  and  hydrochtoric 
acid  emissions  from 
chtorine  production; 
comments  due  by  10-3- 
02;  published  8-22-02  [FR 
02-21437] 

Mercury  emissions  from 
mercury  cell  chk>r-alkali 
plants;  comments  due  by 
10-3-02;  published  8-22- 
02  [FR  02-21438] 

Site  remediation  activities; 
comments  due  by  9-30- 
02;  published  7-30-02  [FR 
02-17360] 
Air  quality  implementatk>n 

plans;  approval  arKl 

promulgation;  various 

States: 

Kansas;  comments  due  by 
_    9-30-02;  published  8-30- 
02  [FR  02-22087] 

Tennessee;  comments  due 
by  9-30-02;  published  8- 
29-02  [FR  02-22090] 
Air  quality  planning  purposes; 

designation  of  areas: 

Washington;  comments  due 
by  10-3-02;  published  9-3- 
02  [FR  02-22362] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  sendees: 
Satellite  communications — 
Non-geostationary  satellite 
orbit,  fixed  satellite 
service  in  Ku-Band; 
polKies  and  service 
rules;  comments  due  by 
9-30-02;  published  8-16- 
02  [FR  02-20818] 
Digital  televisk>n  stations;  table 
of  assignments: 
Hawaii;  comments  due  by 
9-30-02;  published  8-14- 
02  [FR  02-20603] 
ICansas;  comments  due  by 
9-30-02;  published  8-14- 
02  [FR  02-20592]      " 
Oklahoma;  comments  due 
by  9-30-02;  published  8- 
14-02  [FR  02-20604] 
Virgin  Islands;  comments 
due  by  9-30-02;  published 
8-14-02  [FR  02-20602] 
Washington;  comments  due 
by  9-30-02;  published  8- 
14-02  [FR  02-20605] 
Radio  statkMis;  table  of 
assignments: 
Georgia  and  Texas; 
comments  due  by  9-30- 
02;  published  8-20-02  (FR 
02-21064] 
Louisiana;  comments  due  by 
9-30-02;  published  8-20- 
02  [FR  02-21058] 
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Texas;  comments  due  by  9- 
30-02;  published  8-20-02 
[FR  02-21062] 

Texas  and  Oklahoma; 
comments  due  by  9-30- 
02;  published  8-20-02  [FR 
02-21063] 

FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Disaster  assistance: 
Robert  T.  Stafford  Disaster 
Relief  and  Emergency 
Assistance  Act; 
management  costs; 
comments  due  by  9-30- 
02;  published  8-30-02  [FR 
02-21890] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Grants: 
National  Institutes  of  Health 
Loan  Repayment  Program 
for  Research  Generally; 
comments  due  by  10-4- 
02;  published  8-5-02  [FR 
02-19610] 

Privacy  Act: 
Systems  of  records; 
comments  due  by  10-3- 
02;  published  9-3-02  [FR 
02-22516] 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threaterted 
species: 
Critical  habitat 
designations — 
Plant  species  from  Maui 

and  Kahoolawe,  HI; 

comments  due  by  9-30- 

02;  published  8-26-02 

[FR  02-21703] 
Plant  species  from  various 

islands  of  Hawaii; 

comments  due  by  9-30- 

02;  published  8-26-02 

[FR  02-21627] 
Rio  Grande  silvery 

minnow;  comments  due 

by  10-2-02;  published 

9-12-02  [FR  02-23249] 
Various  plants  from 

Molokai,  HI;  hearing; 

comments  due  by  9-30- 

02;  published  8-23-02 

[FR  02-21626] 
Importation,  exportation,  and 
transportation  of  wikilife: 
Injurious  wildlife — 
Black  carp;  comments 

due  by  9-30-02; 

published  7-30-02  [FR 

02-19158] 

INTERIOR  DEPARTMENT 

Watcf>es,  watch  nrwvements, 
and  jewelry: 


Duty-exemption  allocations — 
Virgin  islands,  Guam, 
American  Samoa,  and 
Northem  Mariana 
Islands;  comments  due 
by  9-30-02;  published 
8-29-02  [FR  02-22106] 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities: 
Beneficial  ownership  reports; 
accelerated  filing 
deadlines;  rule  and  form 
anr)endments;  comments 
due  by  9-30-02;  published 
9-3-02  [FR  02-22301], 

SMALL  BUSINESS 
ADMINISTRATION 

Small  business  size  standards: 
Testing  lat>oratories; 
comments  due  by  9-30- 
02;  published  9-6-02  [FR 
02-22651] 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Drawbridge  operations: 
Massachusetts;  comments 
due  by  10-3-02;  published 
9-3-02  [FR  02-22337] 
Ports  and  waterways  safety: 
Seabrook  Nuclear  Power 
Plant,  NH;  security  zone; 
comments  due  by  9-30- 
02;  published  7-31-02  [FR 
02-19360] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Boeing;  comments  due  by 
9-30-02;  published  8-16- 
02  [FR  02-20709] 
McDonnell  Douglas; 
comments  due  by  9-30- 
02;  published  8-16-02  [FR 
02-20710] 
Turbomeca;  comments  due 
by  9-30-02;  published  8-1- 
02  [FR  02-19164] 
Airworthiness  standards: 
Special  conditions — 
Airbus  Model  A319,  A320, 
and  A321  series 
airplanes;  comments 
due  by  9-30-02; 
published  8-30-02  [FR 
02-22119] 
Bombardier  Model  CL- 
600-2C10  series 
airplanes;  comments 
due  by  9-30-02; 
published  8-30-02  [FR 
02-22118] 
Chelton  Right  Systems, 
Inc.;  various  airplane 


nwdels;  comments  due 
by  9-30-02;  published 
8-30-02  [FR  02-22117] 
Class  B  airspace;  comments 
due  by  10-4-02;  published 
7-24-02  [FR  02-18619] 
Class  E  airspace;  comments 
due  by  9-30-02;  published 
8-20-02  [FR  02-21138] 
TRANSPORTATION 
DEPARTMENT 
Maritime  Administration 
Maritime  carriers  and  related 
activities: 

Time  charters;  ger>eral 
approval;  comments  due 
by  10-3-02;  published  8- 
26-02  [FR  02-21632] 
TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 
Hazardous  materials: 
Hazardous  materials 
transportation — 
Carriage  by  aircraft 
requirements;  reviskxi; 
comments  due  by  9-30- 
02;  published  5-13-02 
[FR  02-11902] 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Employment  taxes  and 
collection  of  income  taxes  at 
source,  and  procedure  and 
administration: 
Incorrect  taxpayer 
identification  numbers; 
receipt  of  multiple  notices; 
comnrients  due  by  10-1- 
02;  published  7-3-02  [FR 
02-16525] 

VETERANS  AFFAIRS 
DEPARTMENT 

Adjudication;  pensiorts, 
compensation,  dependency, 
etc.: 

TestinfKXiy  certified  or  under 
oath;  comments  due  by  9- 
30-02;  published  7-31-02 
[FR  02-19327] 

UST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
put>lic  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunctk>n 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  This  list  is  also 
availat)le  online  at  http:// 
www.nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the 


Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  ttie 
Superintendent  of  Documents,     t 
U.S.  Govemrrtent  Printing 
Offkx,  Washington,  DC  20402 
(phone,  202-512-1808)  The 
text  will  also  t>e  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
rtara005.html.  Some  laws  may 
not  yet  be  available. 

H.R.  3287/P.L  107-225 

To  redesignate  the  facility  of 
the  United  States  Postal 
Service  located  at  900 
Brentwood  Road,  NE,  in 
Washington,  DC,  as  the 
"Joseph  Curseen,  Jr.  and 
Thomas  Morris,  Jr.  Processing 
and  Distribution  Center". 
(Sept.  24,  2002;  116  Stat. 
1344) 

H.R.  3917/P.L  107-226 

Flight  93  National  Memorial 
Act  (Sept.  24,  2002;  116  Stat. 
1345) 

H.R.  S207/P.L.  107-227 

To  designate  the  facility  of  the 
United  States  Postal  Service 
located  at  6101  West  Old 
Shakopee  Road  in 
Bloomington,  Minnesota,  as 
the  "Thomas  E.  Bumett,  Jr. 
Post  Offrce  Buikling".  (Sept. 
24,  2002;  116  Stat.  1349) 

Last  List  September  24,  2002 


Public  Laws  Electronic 
Notification  Sorvic* 
(PENS) 


PENS  is  a  tree  electronk:  mail 
notification  service  of  newly 
enacted  publk:  laws.  To 
^subscribe,  go  to  tittp:// 
hydra.gsa.gov/archives/ 
publaws-l.html  or  send  E-mail 
to  listservOjlsteerv.osa.gov 
with  ttie  folk>wing  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  r^tame. 

Note:  This  servne  is  strictly 
for  E-nrwil  notifrcation  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
spectfk:  inquiries  sent  to  this 
address. 


Now  Available  Online 

through 

GPO  Access 

A  Service  of  the  U.S.  Government  Printing  Office 

Federal  Register 

Updated  Daily  by  6  a.m.  ET 


Easy,  Convenient, 
FREE 


Free  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  service. 

To  connect  over  the  World  Wide  Web, 
go  to  the  Superintendent  of 
Documents'  homepage  at 
http://www.  access,  gpo.gov/su_docs/ 

To  connect  using  telnet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
munications software  and 
modem  to  call  (202) 
512-1661;  type  swais,  then 
login  as  guest  (no  password 
required). 


You  may  also  connect  using  local  WAIS  client  software.  For  further  information, 
:ontact  the  GPO  Access  User  Support  Team: 

Voice:  (202)  5 12-1530  (7  a.m.  to  5  p.m.  Eastern  time). 

Fax:  (202)  512-1 262  (24  hours  a  day,  7  days  a  week). 

Internet  E-Mail:  gpoaccess@gpo.gov 
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Public  Papers 
of  the 
Presidents 
of  tlie 
United  States 

William  J.  Clinton 

1998 

(Book  I) tBl.00 

1998 

(Book  II) $61.00 

1994 

(Book  I) $66.00 

1994 

(Book  n) $52.00 

1995 

(Book  I) $60.00 

1996 

(Book  n) $66.00 

1996 

(Book  I) 466.00 

1996 

(Book  n) $72.00 

1997 

(Book  I) $69.00 

1997 

(Book  n) $78.00 

1998 

(Book  I) J74.00 

1998 

(Book  n) $75.00 

1999 

(Book  I) $71.00 

1999 

(Book  n) $75.00 

2000-2001 

(Book  I) $68.50 

2000-2001 

(Book  n) $63.00 

2000-2001 

(Book  m)  $75.00 

Publiihed  by  the  OfBce  of  the  Federal  Refifier, 
Natiaaal  AichWct  nd  Records  AdiiinitBation 

Mail  order  to: 

Superintendent  of  Documents 

P.O.  Box  37 1 954,  Pittsbuish,  PA  (»«  wt) 


Order  Now! 

The  United  States  Government  Manual 
2002/2003 

As  the  official  handbook  of  the  Federal  Government,  the 
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The  FEDERAL  REGISTER  is  published  daily.  Monday  through 
Friday,  except  official  holidays,  by  the  Office  of  the  Federal 
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Documents,  U.S.  Government  Printing  Office,  Washington,  DC 
20402  is  the  exclusive  distributor  of  the  official  edition. 
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/www. access. gpo.gov/nara.  Those  without  World  Wide  Web  access 
can  also  connect  with  a  local  WAIS  client,  by  Telnet  to 
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subscription;  the  microfiche  edition  of  the  Federal  Register 
including  the  Federal  Register  Index  and  LSA  is  $264.  Six  month 
subscriptions  are  available  for  one-half  the  annual  rate.  The  chaige 
for  individual  copies  in  paper  form  is  $10.00  for  each  issue,  or 
SlO.OO  for  each  group  of  pages  as  actually  bound;  or  $2.00  for 
each  issue  in  microfiche  form.  All  prices  include  regular  domestic 
postage  and  handling.  International  customers  please  add  25%  for 
foreign  handling.  Remit  check  or  money  order,  made  payable  to 
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Agriculture  Department 

See  Animal  and  Plant  Health  Inspection  Service 
See  Food  Safety  and  Inspection  Service 
See  Forest  Service 

See  Grain  Inspection,  Packers  and  Stockyards 
Administration 

Animal  and  Plant  Health  Inapection  Service 

PROPOSED  RULES 

Exportation  and  importation  of  animals  and  animal 
products: 
Classical  swine  fever;  disease  status  change — 
Campeche,  Quintana  Roo,  Sonora,  and  Yucatan, 
Mexico.  61293-61300 
Horse  quarantine  facilities,  permanent,  privately  owned; 
standards,  61293 

Arts  and  HumanMea,  National  Foundation 

See  National  Foundatiqp  on  the  Arts  and  the  Humanities 

Civil  Rights  Commiaaion 

NOTICES 

Senior  Executive  Service: 
Performance  Review  Board;  membership,  61315 

Coaat  Guard 

RULES 

Shipping;  technical  and  conforming  amendments,  61276- 

61280 
PROPOSED  RULES 

EIrawbridge  operations: 

Washington,  61303-61305 
NOTICES 
Environmental  statements;  availability,  etc.: 

National  Distress  and  Response  System  Modernization 
Project.  61372-61373 

Commerce  Department 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

See  Patent  and  Trademark  Office 

Committee  for  the  implementation  of  Textiie  Agreementa 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 
Malaysia,  61328 

Corporation  for  National  and  Community  Service 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  61329 

Cuatoma  Service 

RULES 

Merchandise,  special  classes: 
Import  restrictions — 
Guatemala;  archaeological  and  ethnological  materials, 
61259-61260 


NOTICES 

Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities — 
Submission  for  OMB  review;  comment  request,  6132*- 
61330 

Education  Department 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  61330-61331 
Submission  for  OMB  review;  comment  request,  61331- 
61332 
Grants  and  cooperative  agreements;  availability,  etc.: 
Educational  research  and  improvement — 
Preschool  Curriculum  Evaluation  Research  Program, 
61441-61444 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 

Environmental  Protection  Agency 

RULES 

Air  programs;  approval  and  promulgation;  State  plans  for 
designated  facilities  and  pollutants: 
Ohio.  61270-61272 
>  Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Louisiana,  61260-61270 
Superfund  program: 
National  oil  and  hazardous  substances  contingency 
plan — 
National  priorities  list  update,  61272-61274 
PROPOSED  RULES 

Air  pollutants,  hazardous;  national  emission  standards,  etc. 
Gasoline  distribution  facilities  (bulk  gasoline  terminals 
and  pipeline  breakout  stations) 
Correction.  61380 
Air  programs;  approval  and  promulgation;  State  plans  for 
designated  facilities  and  pollutants: 
Ohio,  61305-61306 
NOTICES 
Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  61337 
Pesticide  registration,  cancellation,  etc.: 

Azinphos-methyl.  61337-61340 
Superfund  program: 
Prospective  purchaser  agreements — 
Barber  Orchard  Site,  NC,  61340 

Executhre  Office  of  the  President 

See  Presidential  Documents 

Federal  Aviation  Administration 

RULES 

Airspace  designations;  incorporation  by  reference,  61258- 

61259 
Airworthiness  directives: 

Boeing.  61253-61258 
PROPOSED  RULES 
Airworthiness  directives: 

Boeing,  61301-61303 


IV 


Federal  Register / Vol.  67,  No.  189 /Monday,  September  307  2002 / Contents 


Federal  Communicationa  Commiaaion 

RULES 

Common  carrier  services: 
Wireline  services  offering  advanced  telecommunications 
capability;  deployment,  61282-61287 

Federal  Depoalt  Inaurance  Corporation 

NOTICES 

Reports  and  guidance  docimients;  availability,  etc.: 
Information  disseminated  by  Federal  agencies;  quality, 

objectivity,  utility,  and  integrity  guidelines,  61340- 

61341 

FMeral  Emergency  Management  Agency 

RULES 

Disaster  assistance: 

Federal  assistance  to  individuals  and  households,  61445- 
61460 
National  Flood  Insurance  Program: 

Group  flood  insurance  policy,  61459-61462 
NOTICES 
Agency  information  collection  activities: 

Submission  for  0MB  review;  comment  request,  61341 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

Energy  Department  et  al.,  61333-61334 
Environmental  statements;  availability,  etc.: 

ANR  Pipeline  Co.,  61334-61336 

East  Tennessee  Natural  Gas  Co.,  61336-61337 
Applications,  hearings,  determinations,  etc.: 

Corona,  CA.  61332 

Williston  Basin  Interstate  Pipeline  Co.,  61332-61333 

Federal  Houaing  Enterprlae  Oversight  Office 

PROPOSED  RULES 
Risk-based  capital: 
Federal  Home  Loan  Mortgage  Corporation  (Freddie  Mac) 
and  Federal  National  Mortgage  Association  (Fannie 
Mae) — 
Corrections  and  technical  amendments,  61300 

Federal  Maritime  Commission 

NOTICES 

Meetings;  Sunshine  Act,  61341 

Federal  Railroad  Adminiatration 

NOTICES 

Traffic  control  systems;  discontinuance  or  modification: 

Elgin,  Joliet  &  Eastern  Railway  Co.,  61373-61374 

Kansas  City  Southern  Railway,  61374 

Norfolk  Southern  Corp.,  61374-61375 

Union  Pacific  Railroad  Co.,  61375 

Fish  and  Wlldiife  Service 

NOTICES 

Endangered  and  threatened  species  and  marine  mammal 
permit  applications,  61349 

Food  and  Drug  Adminiatration 

NOTICES 

Meetings:  ,  I 

Oncologic  Drugs  Advisory  Committee,  61344 
Pharmaceutical  Science  Advisory  Committee,  61344- 
61345 


Food  Safety  and  Inspection  Service 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Microbiological  Criteria  for  Foods  National  Advisory 
Committee,  61314 

Forest  Service 

NOTICES 

Meetings: 
Resource  Advisory  Committees — 
Siskiyou  County,  61314-61315 
Tehama  County,  61315 

General  Servicea  Adminiatration 

NOTICES 

Agency  information  collection  activities: 
Submission  for  0MB  review;  comment  request; 
correction,  61380 
Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities — 
Submission  for  OMB  review;  comment  request,  61329- 
61330 

Grain  inapection,  Packers  and  Stoclcyarda  Administration 

RULES 

Milled  rice;  U.S.  standards,  61249-61252 

Health  and  Human  Services  Department 

See  Food  and  Drug  Administration 
See  Health  Resources  and  Services  Administration 
NOTICES 

Organization,  functions,  and  authority  delegations: 
Assistant  Secretary  for  Planning  and  Evaluation,  61341- 

61343 
Reports  and  guidance  documents;  availability,  etc.: 
Information  disseminated  by  Federal  agencies;  quality, 

objectivity,  utility,  and  integrity  guidelines,  61343- 

61344 

Health  Reaources  and  Services  Administration 

NOTICES 

Meetings: 
Interdisciplinary,  Conmiunity-Based  Linkages  Advisory 
Committee,  61345 

Housing  and  Urt>an  Development  Department 

See  Federal  Housing  Enterprise  Oversight  Office 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  61345- 
61349 
Low  income  housing: 
Housing  assistance  pa)rments  (Section  8) — 
Housing  Choice  Voucher  Program  and  Moderate 
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61330 
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Leadership  Initiatives  Advisory  Panel,  61353 
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Motor  vehicle  defect  proceedings;  petitions,  etc.: 
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Terrone,  Anne  Marie,  61376-61378 
Motor  vehicle  safety  standards: 

Nonconforming  vehicles — 
Importation  eligibility;  determinations,  61378-61379 

National  Oceanic  and  Atmospheric  Administration 
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Fishery  conservation  and  management: 
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Atka  mackerel.  61291 

Pacific  Cod,  61292 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  Iceyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Grain  Inspection,  Paclters  and 
Stockyards  Administration 

7  CFR  Part  868 

United  States  Standards  for  Milled  Rice 

AGENCY:  Grain  Inspection,  Packers  and 
Stockyards  Administration,  USDA. 
ACTION:  Direct  final  rule. 

SUMMARY:  The  Grain  Inspection,  Packers 
and  Stockyards  Administration  (GIPSA) 
is  revising  the  United  States  Standards 
for  Milled  Rice  to  establish  and  add  a 
new  level  of  milling  degree,  "  hard 
milled,"  to  the  existing  milling 
requirements,  and  to  eliminate  reference 
to  "lightly  milled"  from  the  milling 
requirements  of  U.S.  Standards  for 
Milled  Rice.  These  changes  are  being 
made  to  facilitate  the  marketing  of  rice 
by  better  aligning  the  standards  with 
current  processing  and  marketing 
practices. 

DATES:  This  rule  is  effective  December  1, 
2002,  without  further  action,  unless 
adverse  comment  is  received  by  October 
31,  2002.  If  adverse  comment  is 
received,  GIPSA  will  publish  a  timely 
withdrawal  of  the  rule  in  the  Federal 
Register. 

ADDRESSES:  Written  comments  must  be 
submitted  to  Tess  Butler.  USDA,  GIPSA, 
Room  1647-S,  STOP  3604, 1400 
Independence  Avenue,  SW, 
Washington,  DC  20250-3604;  FAX  (202) 
690-2755;  or  e-mail: 
comments.gipsa@usda.gov. 

All  comments  received  will  be  made 
available  for  piiblic  inspection  at  the 
above  address  during  regular  business 
hours  (8  a.m.-3:30  p.m.). 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Giler,  Chief,  Policies  and  Procedures 
Branch  at  (202)  720-0252  or  e-mail: 
John .  C.  Gilei^usda.gov. 

SUPPLEMENTARY  INFORMATION: 


Background 

GIPSA  representatives  work  closely 
with  the  USA  Rice  Federation  (USARF) 
and  Rice  Millers'  Association  (RMA) 
representatives  to  examine  the 
effectiveness  of  the  U.S.  Standards  for 
Rice  in  today's  marketing  envirormiient. 
Through  discussions,  it  appears  that 
most  of  the  current  standards  continue 
to  meet  consumer/processing  needs. 
However,  changing  market  trends 
demand  that  certain  changes  be  made 
pertaining  to  the  acceptable  degrees  of 
milling  in  milled  rice.  Accordingly, 
GIPSA  is  making  the  appropriate 
changes  to  the  standards  to  include  a 
hard  milled  milling  degree  to  the 
standards  and  removing  the  lightly 
milled  milling  degree  from  the 
standards. 

The  U.S  Standards  for  Milled  Rice 
currently  recognize  three  degrees  of 
milling:  "well-milled",  "reasonably 
well-milled",  and  "lighUy  milled". 
Well-milled  is  the  bluest  degree  (or 
whitest)  of  milling  degrees  addressed  by 
the  standards.  The  degree  of  milling  is 
based  on  the  extent  to  which  the  bran 
layers  are  removed  from  the  kernels  of 
rice. 

In  recent  years,  the  U.S.  milled  rice 
market  has  changed,  as  domestic  and 
international  customers  alike  demand  a 
higher  degree  of  milling.  To  satisfy  this 
demand,  U.S.  rice  mills  routinely  mill 
their  rice  to  a  degree  surpassing  the 
USDA  well-milled  standard.  This 
process  or  practice,  commonly  referred 
to  as  "hard  milled,"  efficiently  removes 
any  loose  bran  adhering  to  the  surface 
of  the  milled  rice  and  enhances  the 
milled  rice's  appearance  by  giving  it  a 
brighter,  whiter  look. 

Hard  milled,  by  many  accoimts. 
represents  the  preferred  degree  of 
milling  by  today's  customers.  To  satisfy 
the  growing  demand  for  hard  milled 
rice,  GIPSA,  in  cooperation  with  the 
USARF  and  the  RMA,  established  a 
visual  reference  standard  representing 
the  minimum  degree  with  which  millers 
must  mill  their  rice  in  order  to  receive 
the  hard  milled  designation. 

To  provide  an  immediate  and 
temporary  means  of  recognizing  and 
standardizing  the  maimer  in  which  hard 
milled  is  evaluated  and  documented  on 
a  certificate,  the  parties  worked  together 
to  permit  such  an  assessment.  When 
requested,  lots  meeting  the  visual 
standard  may  have  affixed  in  the 
"Remarks"  section  of  the  certificate  the 


statement  "This  rice  meets  or  exceeds 
the  minimum  requirements  for  hard 
milled  rice." 

However,  the  highest  degree  of 
milling  permitted  for  certification 
piuposes  is  well-milled,  regardless  of 
the  extent  of  milling.  When  hard  milled 
is  requested,  the  resulting  certificate 
indicates  that  the  rice  is  well-milled  in 
the  "Factor  Information"  section,  and  in 
the  "Remarks"  section  indicates  that  the 
rice  meets  or  exceeds  the  requirements 
for  hard  milled. 

To  eliminate  possible  confusion  with 
both  designations  on  one  certificate,  and 
at  industries'  request.  GIPSA  is 
amending  the  standards  to  include  hard 
milled  as  another  milling  degree.  The 
revision  only  serves  to  identify  hard 
milled  as  being  another  milling  option 
and  recognizes  it  as  being  a  higher 
deg:«e  of  millinfl  than  well-milled. 

The  introduction  of  hard  milled  will 
not  have  any  impact  on  the  minimimi 
milling  requirements  for  grades  U.S. 
Nos.  1  and  2.  as  well-milled  will 
continue  to  be  the  minimum  milling 
degree  requirement  for  these  grade 
levels. 

Also,  through  discussions.  USARF 
and  RMA  revealed  that  the  demand  for 
lesser  degrees  of  milling,  specifically 
lightly  milled,  is  non-existent.  U.S. 
mills  do  not  mill  or  ship  lightly  milled 
rice  as  there  has  been  no  demand  for  it. 

Since  it  is  generally  recognized  that 
lightly  milled  has  outlived  its 
usefulness  as  a  meaningful  marketing 
standard,  the  standards  will  be  revised 
to  remove  lightly  milled  from  the  list  of 
milling  degree  requirements.  As  such, 
the  degree  of  milling  for  milled  rice  will 
now  include  hard  milled,  well-milled. 
and  reasonably  well-milled.  For  grading 
purposes,  any  reference  to  lightly  milled 
with  respect  to  the  minimum  milling 
requirements  will  be  replaced  by 
reasonably  well-milled.  Samples  failing 
to  meet  the  minimum  requirement  for 
reasonably  well-milled  will  be 
considered  "Undermilled  Milled  Rice." 

Action 

GIPSA  is  amending  §  800.306  and 
§  800.315  to  add  "hard  milled"  as  a 
milling  degree  and  to  remove  "lightly 
milled"  from  the  milling  requirements. 
GIPSA  is  also  amending  §§  800.310, 
800.311,  800.312,  and  800.313  by 
replacing  "lightly  milled"  with 
"reasonably  well-milled".  Also,  GIPSA 
is  correcting  miscellaneous 
typographical  and  wording  errors  in  the 
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milled  rice  standards,  and  deleting  the 
reference  to  the  Motomco  Moisture 
Meter  in  the  definition  of  "moisture." 
Due  to  changing  technology,  the 
Motomco  Moisture  Meter  may  soon  be 
obsolete.  Therefore,  GIPSA  is  revising 
the  definition  of  moisture  to  a  more 
generic  wording  which  excludes  the 
mention  of  any  specific  instrument. 

E£fectiTeDate 

We  are  publishing  this  rule  without  a 
prior  proposal  because  we  view  this 
action  as  noncontroversial  and 
anticipate  no  adverse  public  comment. 
This  nile  will  be  effective,  as  published 
in  this  document,  on  December  1,  2002, 
unless  we  receive  written  adverse 
comments  or  written  notices  of  intent  to 
submit  adverse  comments  by  October 
31,  2002. 

Adverse  comments  are  comments  that 
suggest  the  rule  should  not  be  adopted 
^dr  that  suggest  the  rule  should  be 
changed. 

If  we  receive  written  adverse 
comments  or  written  notices  of  intent  to 
submit  adverse  comments,  we  will 
publish  a  notice  in  the  Federal  Register 
withdrawing  this  rule  before  the 
effective  date  and  publish  a  proposed 
rule  for  public  comment.  Following  the 
close  of  that  comment  period,  the 
comments  will  be  considered,  and  a 
final  rule  addressing  the  comments  will 
be  published. 

As  discussed  above,  if  we  receive  no 
written  adverse  comments  nor  written 
notice  of  intent  to  submit  adverse 
comments  by  June  30,  2002,  this  direct 
final  rule  will  become  effective  on 
August  1,  2002. 

Executive  Order  12866 

This  rule  has  been  determined  to  be 
nonsignificant  for  the  purpose  of 


Executive  Order  12866  and,  therefore, 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budget. 

Regulatory  Flexibility  Act  Certification 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.),  it  has  been 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Under  the  provisions  of  the  Agricultural 
Marketing  Act  of  1946  (7  U.S.C.  1621  et 
seq.),  it  is  not  mandatory  for  rice  to  be 
officially  inspected.  GIPSA  has 
determined  that  most  users  of  the 
official  inspection  service  and  those 
entities  that  perform  these  services  do 
not  meet  the  requirements  for  small 
entities.  GIPSA  estimates  there  are 
approximately  45  rice  mills  within  the 
United  States.  In  addition  to  GIPSA, 
there  are  2  cooperating  States  that 
inspect  rice.  Even  though  some  users 
could  be  considered  small  entities,  this 
rule  should  not  impose  addition  costs, 
but  instead  further  aligns  the  standards 
with  current  market  practices.  Further, 
the  regulations  are  applied  equally  to  all 
entities. 

Executive  Order  12988 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  This  action  is  not 
intended  to  have  a  retroactive  effect. 
This  action  will  not  preempt  any  State 
or  local  laws,  regulations,  or  policies 
unless  they  present  irreconcilable 
conflict  with  this  rule.  There  are  no 
administrative  procedures  that  must  be 
exhausted  prior  to  any  judicial 
challenge  to  the  provisions  of  this  rule. 


Information  Collection  and 
Recordkeeping  Requirements 

In  compliance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.),  the  information  collection  and 
recordkeeping  requirements  in  Part  868 
have  been  previously  approved  by  0MB 
No.  0580-0013. 

List  of  Subjects  in  7  CFR  Part  868 

Milling  requirements,  moisture,  and 
grade  charts. 

PART  868— GENERAL  REGULATIONS 
AND  STANDARDS  FOR  CERTAIN 
AGRICULTURAL  COMMODITIES 

For  reasons,  set  out  in  the  preamble, 
GIPSA  amends  7  CFR  part  868  as 
follows: 

1.  Section  868.306  is  revised  to  read 
as  follows: 

§868.306    Milling  requirements. 

The  degree  of  milling  for  milled  rice; 
i.e.,  "hard  milled,"  "well-milled."  and 
"reasonably  well-milled,"  shall  be  equal 
to,  or  better  than,  that  of  the  interpretive 
line  samples  for  such  rice. 

2.  Section  868.307  is  revised  to  read 
as  follows: 

§868.307    Moisture. 

Water  content  in  milled  rice  as 
determined  by  an  FGIS  approved  device 
in  accordance  with  procedures 
prescribed  in  FGIS  instructions. 

3.  Section  868.310  is  revised  to  read 
as  follows: 

§  868.31 0    Grades  and  grade  requirements 
for  the  classes  Long  Grain  Milled  Rice, 
Medium  Grain  Milled  Rice,  Short  Grain 
Milled  Rice,  and  Mixed  Milled  Ric».  (See 
also  §868.31 5.) 


- 

Grades,  Grade  Requirements,  and  Grade  Designations 

Maximum  limits  of— 

Cokir  require- 
ments' 

Seeds,  heat  dam- 
aged, and  paddy 
kernels  (singly  or 
combined) 

Red  rice 
and 
dam- 
aged 

kernels 
(singly 

or  com- 
bined) 
(per- 
cent) 

Chalky  kernels '2 

Broken  kernels 

Oltier  types* 

Grade 

Total 

(number 

in  500 

grams) 

Heat 
dam- 
aged 
kernels 
and  ob- 
jection- 
able 
seeds 
(nun)ber 
inSOO 
grams) 

Minimum  mill- 
ing require- 

In  kxig 
grain 
rice 
(per- 
cent) 

In  me- 
dium or 
short 
grain 
rice 
(per- 
cent) 

Total 
(per- 
cent) 

Re- 
moved 
byaS 
plate  3 

(per- 
cent) 

Re- 
moved 
by  a  6 
plate  3 
(per- 
cent) 

Thrtxjgh 
a6 

-Sieves 
(per- 
cent) 

Whole 
kernels 
(per- 
cent) 

Whole 
and  bro- 
ken ker- 
nels 
(per- 
cent) 

U.S.  No. 

2 

4 

7 

20 

1 

2 

5 

15 

0.5 
1.5 
2.5 
4.0 

1.0 
2.0 
4.0 
6.0 

2.0 
4.0 
6.0 
8.0 

4.0 

7.0 

15.0 

25.0 

0.04 

0.06 

0.1 

0.4 

0.1 
0.2 
0.8 
1.0 

0.1 
0.2 
0.5 
0.7 

1.0 
2.0 
3.0 
5.0 

White  or 

creamy. 
Slightly  gray  .... 

Light  gray 

Gray  or  slightly 
rosy. 

Well  Milled 

1. 
U.S.  No. 

Well  Milled 

2. 
U.S.  No. 

Reasonably 
well  milled. 

Reasonably 
well  milled. 

3. 
U.S.  No. 

4. 

Grades 

Grade  Requirements 

!,  AND  Grade  Designations— Continued 

Maximum  limits  of— 

Color  require- 
ments 

Seeds,  heat  dam- 
aged, and  paddy 
kernels  (singly  or 
combined) 

Red  rice 
and 
dam- 
aged 
kernels 
(singly 
or  com- 
bined) 
(per- 
cent) 

Chalky  kernels  ^2 

t 
Broken  kernels 

Other  types* 

Grade 

Total 

(number 

In  500 

grams) 

Heat 
dam- 
aged 
kernels 
and  Ob- 

able 
seeds 

(number 
InSOO 
grams) 

Minimum  mill- 
irtg  require- 
ments* 

gram 
nee 
(per- 
cent) 

In  me- 
dium or 
short 
grain 
rice 
(per- 
cent) 

Total 
(per- 
cent) 

Re- 
moved 
bya5 
plate  3 
(per- 
cent) 

Re- 
moved 
bya6 
plale3 
(per- 
cent) 

Through 
a6 

sieved 
(per- 
cent) 

Hill  iilii 

k0IT>OtS 

(per- 
cent) 

Whole 
and  bro- 
ken ker- 
nels 
(per- 
cent) 

* 

30 
75 

25 
75 

»6.0 
•15.0 

10.0 
15.0 

10.0 
15.0 

35.0 
50.0 

0.7 
1.0 

3.0 
4.0 

1.0 
2.0 

10.0 
10.0 

Dwkgrayor 

rosy. 
Dark  gray  or 

roay. 

RMSonaWy 

U.S.  No. 

5 
U.S.  No. 

6. 

w0l  miicd. 
nMSonflbty 

vraNmilled. 

U.S.  Sample  grade: 

U  S  Sample  grade  shall  be  milled  rice  of  any  of  these  classes  which:  (a)  Does  not  meet  the  requirements  for  any  of  the  grades  from  US  No  1  to  US  No.  6, 
inclusive  (b)  contains  more  than  15.0  percent  of  moisture;  (c)  is  musty  or  sour,  or  heating;  (d)  has  any  commercially  objectionable  foreign  odor;  (e)  contains 
more  than  0.1  percent  of  foreign  material;  (f)  contains  two  or  more  live  re  dead  weevils  or  other  insects,  insect  webbing,  or  insect  refuse;  or  (g)  is  otherwise  of 
distinctly  tow  quality. ^ 


'  For  the  special  grade  Parboiled  milled  rice,  see  §  868.31 5(c). 

2  For  the  special  grade  Glutinous  milled  rice,  see  §868.31 5(e).  _,^^  .^-.^    ■  i^_  _^ 

apiates  shouto  be  used  for  southern  production  rice;  and  sieves  should  be  used  for  western  production  rice,  but  any  devwe  or  method  when  gives  equivaiera  re- 
sults may  be  used. 
*  These  limits  do  not  apply  to  the  dass  Mixed  Milled  Rk». 
^For  the  special  grade  Undermilled  milled  rice,  see  §868.31 5(d). 
"Grade  U.S.  No.  6  shall  contain  not  more  than  6.0  percent  of  damaged  kernels. 

4.  Section  868.311  is  revised  to  read  as  follows: 
§  868.31 1    Grades  and  grade  requirwnants  for  the  class  Second  Head  Milled  Rice.  (See  also  §  868.305.) 

Grades,  Grade  Requirements,  and  Grade  Designations 


Grade 


U.S.  No. 
U.S.  No. 
U.S.  No. 
U.S.  No. 
U.S.  No. 


Maximum  limits  of— 


Seeds,  heat-damaged, 
and  paddy  kernels  (sin- 
gly or  combined) 


Total 

(number  In 

500 

grams) 


15 
20 
35 
50 
75 


Heat-dam- 
aged ker- 
nels and 
objection- 
able seeds 
(number  in 
500 
grams) 


5 

10 
15 
25 
40 


Red  rice 
and  dam- 
aged ker- 
nels (singly 
or  com- 
bined) 
(percent) 


1.0 
2.0 
3.0 
5.0 
10.0 


Chalky 
kernels  ■  ^ 
(percent) 


4.0 

6.0 

10.0 

15.0 

20.0 


Color  requirenoents ' 


White  or  Creamy 

Slightly  gray 

Light  gray  

Gray  or  slightfy  gray 
Dark  gray  or  rosy  .... 


Minimum  milling  require- 
ments^ 


Well  milled. 
Well  milled. 

Reasonably  well  miHed. 
Rea8onat)ly  well  milled. 
Reasonably  well  milled. 


U.S.  Sample  grade:                                                                                                                                             ^     ._     ,,«•.■<  . 
U  S  Sample  grade  shall  be  milled  rice  of  this  dass  whfch:  (a)  Does  not  meet  the  requirements  for  any  of  the  grades  trom  U.S.  No.  l  to 
U  S  No  5  inclusive  (b)  contains  more  than  15.0  percent  of  moisture;  (c)  is  musty  or  sour,  or  heating;  (d)  has  any  commercially  objec- 
ttonable  foreign  odor;  (e)  contains  more  than  0.1  percent  of  foreign  material;  (f)  contains  two  or  more  live  or  dead  weevils  or  other  in- 
sects, insect  webbing,  or  insect  refuse;  or  (g)  is  othenwise  of  distinctly  low  quality. 

>  For  the  special  grade  Parboiled  milled  rice,  see  §868.31 5(c). 

2  For  the  special  grade  Undemiilled  milled  rice,  see  §868.31 5(d). 

3  For  the  special  grade  Glutinous  milled  rice,  see  §  868.315(e). 

5.  Section  868.312  is  revised  to  read  as  follows: 


UMI 
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S  868.31 2    Grades  and  grade  requirements  for  ttie  class  Brewers  Milled  Rice.  (See  also  §  868.31 5.) 

Grades,  Grade  Requirements,  and  Grade  Designations 


Grade    - 


Maximum  limits  of— 


Paddy  kernels  and 
seeds 


Total 

(number  in 

500 

grams) 


Objection- 
able seeds 
(number  in 
500 
grams) 


Chalky   ' 
kernels ' ' 
(percent) 


Color  requirements ' 


Minimum  milling  require- 
ments- 


White  or  Creamy 

Slightly  gray 

Light  gray  or  slightly  rosy 

Gray  or  rosy  

Dark  gray  or  very  rosy  .... 


Well  milled. 
Well  milled. 

Reasonably  well  milled. 
Reasonably  well  milled. 
Reasonably  well  milled. 


U.S.  No.  1-»* 30  20  5.0 

U.S.  No.  2^'  : 75  50  8.0 

U.S.  No.  3-»5 125  90  12.0 

U.S.  No.  4^' 175  140  20.0 

U.S.  No.  5 250  200  30.0 

U.S.  Sample  grade: 

-  U.S.  Sample  grade  shall  be  milled  rice  of  this  class  whk;h:  (a)  Does  not  meet  the  requirements  for  any  of  the  grades  from  U.S.  No.  1  toU.S. 
No.  5,  inclusive;  (b)  contains  more  than  1 5.0  percent  of  moisture;  (c)  is  musty  or  sour,  or  heating;  (d)  has  any  commercially  objectionable 
foreign  odor;  (e)  has  a  badly  damaged  or  extremely  red  appearance  (0  contains  more  than  0.1  percent  of  foreign  material;  (g)  contains 
two  or  more  live  or  dead  weevils  or  other  insects,  insect  webbing,  or  insect  refuse;  or  (h)  is  othenvise  of  distinctly  low  quality. 

'  For  the  special  grade  Partwiled  milled  rice,  see  §868.31 5(c). 
-For  the  special  grade  Undermined  milled  rice,  see  § 868.315(d). 
'For  the  special  grade  Glutinous  milled  rice,  see  §868.31 5(e). 

-'Grades  U.S.  No.  1  to  U.S.  No.  4,  inclusive,  shall  contain  not  more  than  3.0  percent  of  heat-damaged  kernels,  kernels  damaged  by  heat  and/ 
or  partx}iled  kernels  in  nonpartx>lled  rice. 
^Grades  U.S.  No.  1  to  U.S.  No.  4,  inclusive,  shall  contain  not  more  than  1.0  percent  of  material  passing  through  a  30  sieve. 

6.  Section  868.313  is  revised  to  read  as  follows: 

§  868.31 3    Grades  and  grade  requirements  for  the  class  Brewers  Milled  Rice.  (See  also  §  868.31 5.) 

Grades,  Grade  Requirements,  and  Grade  Designations 


Grade 


Maximum  limits  of — 
paddy  kemels  and  seeds 


Total  (singly 
or  com- 
bined) 
(percent) 


Objection- 
able seeds 
(percent) 


Color  requirements  ^ 


Minimum  milling  requirements  ^ 


White  or  Creamy 

Slightly  gray 

Light  gray  or  slightly  rosy 

Gray  or  rosy  

Dark  gray  or  very  rosy  .... 


Well  milled. 
Well  milled. 

Reasonably  well  milled. 
Reasonably  well  milled. 
Reasonat)ly  well  milled. 


U.S.  No.  1  3*  ..........1 0.5  0.05 

U.S.  No.  23< ! 1.0  0.1 

U.S.  No.  33* 1.5  0.2 

U.S.  No.  43* 3.0  0.4 

U.S.  No.  5  i  5.0  1.5 

U.S.  Sample  grade: 

-  U.S.  Sample  grade  shall  be  milled  rice  of  this  class  whk:h:  (a)  Does  not  meet  tfie  requirements  for  any  of  the  grades  from  U.S.  No.  1  to 
U.S.  No.  5,  inclusive;  (b)  contains  more  than  15.0  percent  of  moisture;  (c)  is  musty  or  sour,  or  heating;  (d)  has  any  commercially  objec- 
tionable foreign  odor;  (e)  has  a  badly  damaged  or  extremely  red  appearance;  (f)  contains  more  than  0.1  percent  of  foreign  material;  (g) 
contains  more  than  1 5.0  percent  of  broken  kemels  that  will  pass  through  a  2 Va  sieve;  (h)  contains  two  or  more  live  or  dead  weevils  or 
other  insects,  insect  webbing,  or  insect  refuse;  or  (h)  is  otherwise  of  distinctly  low  quality. 

^  For  the  special  grade  Partx)iled  milled  rice,  see  §868  315(c). 

2  For  the  special  grade  Undermined  milled  rice,  see  §868.31 5(d). 

^Grades  U.S.  No.  1  to  U.S.  No.  4,  inclusive,  shall  contain  not  more  than  3.0  percent  of  heat-damaged  kemels,  kemels  damaged  l)y  heat  and/ 
or  partx>iled  kemels  in  nonpartrailed  rice. 

*  Grades  U.S.  No.  1  to  U.S.  No.  4,  inclusive,  shall  contain  not  more  than  1.0  percent  of  material  passing  thnxjgh  a  30  sieve.  This  limit  does  not 
apply  to  the  special  grade  Granulated  brewers  milled  rice. 


7.  Section  868.315(d)  is  revised  to 
read  as  follows: 

S  868.31 5    Special  grades  and  special 
grade  requirements. 

•        *        •        *        * 

(d)  Undermilled  milled  rice. 
UndermiUed  milled  rice  shall  be  milled 
rice  which  is  not  equal  to  the  milling 
requirements  for  "hard  milled,"  "well 
milled,"  and  "reasonably  well  milled" 


rice  (see  §868.306).  Grades  U.S.  No.  1 
and  U.S.  No.  2  shall  contain  not  more 
than  2.0  percent,  grades  U.S.  No.  3  and 
U.S.  No.  4  not  more  than  5.0  percent, 
grade  U.S.  No.  5  not  more  than  10.0 
percent,  and  grade  U.S.  No.  6  not  more 
than  15.0  percent  of  well-milled  kemels. 
Grade  U.S.  No.  5  shall  contain  not  more 
than  10.0  percent  of  red  rice  and 
damaged  kemels  (singly  or  combined) 


and  in  no  case  more  than  6.0  percent  of 
damaged  kemels. 

***** 

Dated:  September  24,  2002. 
Donna  Reifischneider, 

Administrator,  Grain  Inspection,  Packers  and 
Stockyards  Administration. 
[FR  Doc.  02-24750  Filed  9-27-C2;  8:45  anj] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-Niyi-249-AD;  Amendment 
39-12900;  AD  2002-19-52] 

RIN  2120-AA64 

Alrworthlneas  Diractivea;  Booing 
Model  737-600,  -700,  -700C,  -800,  and 
-900  Serloa  Airplanea;  Modal  747 
Series  Airplanes;  and  Modal  757  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  mle;  request  for 
comments. 


summary:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  all  Boeing  Model  737-600, 
-700,  -700C,  -800,  and  -900  series 
airplanes;  Model  747  series  airplanes; 
and  Model  757  series  airplanes,  that 
currently  requires  revision  of  the  FAA- 
approved  airplane  flight  manual  (AFM) 
to  advise  the  flight  crew  of  certain 
operating  restrictions  for  maintaining 
minimiun  fuel  levels;  prohibits  use  of 
the  horizontal  stabilizer  tank  on  certain 
airplanes,  and  prohibits  the  installation 
of  certain  fuel  pumps.  This  amendment 
requires  concurrent  removal  of  the 
currently  required  AFM  revisions  and 
insertion  of  new  AFM  revisions; 
requires  installation  of  placards  to  alert 
the  flightcrew  to  the  operating 
restrictions;  and  prohibits  installation  of 
any  uninspected  pumps.  This 
amendment  permits  the  AFM  revision 
and  placard  to  be  removed  imder  certain 
conditions.  The  actions  specified  in  this 
AD  are  intended  to  prevent  fuel  vapors 
from  coming  into  contact  with  an 
Ignition  source  in  the  center  wing  fuel 
tank,  horizontal  stabilizer  fuel  tank, 
center  auxiliary  fuel  tank  (body  tank),  or 
auxiliary  fuel  tanks  1  and  4,  which 
could  result  in  fire/explosion. 
DATES:  Effective  September  30,  2002. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
30,  2002. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
November  29.  2002. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2002-NM- 
249-AD,  1601  Lind  Avenue,  SW.. 
Ronton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 


location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address;  9-anm- 
iarcoinment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2002-NM-249-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Intemet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
this  AD  may  be  obtained  itom  Boeing 
Commercial  Airplane  Group,  P.O.  Box 
3707.  Seattle,  Washington  98124-2207. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue.  SW.. 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street.  NW.,  suite  700.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Doug  Pegors,  Aerospace  Engineer. 
Propulsion  Branch.  ANM-140S.  FAA. 
Seattle  Aircraft  Certification  Office, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  227-1446;  fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION:  On  August 
30,  2002,  the  FAA  issued  emergency  AD 
2002-18-52.  applicable  to  all  Boeing 
Model  737-600.  -700.  -700C,  -800,  and 
-900  series  airplanes;  Model  747  series 
airplanes;  and  Model  757  series 
airplanes.  That  AD  requires  revision  of 
the  FAA-approved  airplane  flight 
manual  (AFM)  to  advise  the  flight  crew 
of  certain  minimum  fuel  levels  that 
must  be  maintained  in  the  center  fuel 
tanks,  and  to  prohibit  use  of  the 
horizontal  stabilizer  tank,  if  installed, 
on  Model  747-400  series  airplanes.  That 
AD  also  prohibits  the  installation  of 
certain  spare  fuel  pumps  (those  having 
part  nxunbers  with  the  suffix  "-4").  That 
AD  permits  the  AFM  revision  and 
placard  to  be  removed  if  all  fuel  pumps 
have  been  inspected  to  ensure  that  the 
wire  bundle  is  properly  routed  in  the 
piunp. 

That  action  was  prompted  by  reports 
indicating  that  fuel  pumps  on  certain 
Boeing  Model  737,  747.  and  757  series 
airplanes  have  failed  as  a  result  of 
chafing  of  the  stator  lead  wire  bundle, 
which  occurred  when  the  stator  lead 
wire  bundle  came  into  contact  with  the 
rotor  in  the  pump  motor.  The  pumps 
eventually  failed  when  the  pump  power 
was  short-circuited  to  the  rotor  and  the 
circuit  protection  device  tripped. 
Examination  of  failed  pumps  showed 
that  arcing  had  occurred  in  the  pump 
bearings  both  inside  and  outside  of  the 
explosion-proof  cavity  of  the  pump. 


Such  arcing  could  result  in  an  ignition 
source  in  the  fuel  tank.  It  is  not  known 
how  long  the  pumps  operated  with 
arcing  occurring  before  the  circuit- 
protection  device  tripped.  The  fuel 
pump  failures  have  been  attributed  to 
the  manufacturing  assembly  process 
during  which  the  stator  lead  wire 
bundle  was  improperly  installed  and 
positioned  in  the  motor-impeller 
housing.  Thfe  actions  required  by  that 
AD  are  intended  to  ensure  that  the 
center  wing  tank  pump  inlets  will  be 
covered  with  fuel  during  pump 
operation .  which  will  prevent  fuel 
vapors  from  coming  into  contact  with 
any  ignition  source  resulting  from 
arcing  to  the  pump  rotor.  The  other 
main  wing  tank  fuel  piunp  inlets  are  not 
normally  uncovered  during  operation. 
The  actions  of  that  AD  are  intended  to 
prevent  fire/explosion  in  the  center  fuel 
tank. 

Actions  Since  Issuance  of  Prerious  Rule 

Since  the  issuance  of  AD  2002-18-52. 
the  FAA  has  learned  of  additional  cases 
of  lead  wire  chafing  in  Hydro- Aire 
pumps  of  designs  other  than  those 
identified  in  that  AD.  A  review  of 
records  revealed  additional  cases  of  lead 
wire  chafing  and  improper  lead  wire 
bundle  installation.  One  of  those  pumps 
had  lead  wire  chafing  after  only  a  45- 
minute  period  of  acceptance  test 
nmning.  In  addition,  one  pump  failed  in 
recent  Model  747  flight  testing  due  to 
stator  lead  wire  chafing.  Examination  of 
the  pump  from  that  airplane  revealed 
arcing  to  the  rotor.  In  addition,  the 
manufacturer  reported  that  pumps  had 
been  inspected  at  the  vendor's  overhaul 
facility;  of  16  pumps  inspected,  25% 
were  found  improperly  assembled.  All 
of  the  above  failures  were  found  on 
pumps  that  were  not  identified  in  AD 
2002-18-52  (which  identified  only 
those  part  numbers  having  the  suffix 
"-4").  Evidence  of  stator  lead  wire 
splicing  discovered  on  pumps 
overhauled  by  repair  facilities  suggests 
there  may  have  been  similar  chafing 
damage. 

The  reported  failures  on  all  the 
pumps  have  been  determined  to  be 
caused  by  improper  assembly  of  the 
pumps  at  Hydro- Aire  or  repair  facilities, 
and  by  a  design  that  allows  improper 
assembly  to  occur.  Improper  assembly 
allows  the  wires  to  be  pinched  or 
trapped  where  they  are  worn  by  the 
pump  rotor  when  it  operates.  The 
combination  of  pinched/trapped  wires 
in  a  fuel  pump  with  arcing/shorting 
when"  the  pump  inlet  is  not  covered  by 
tank  fuel  may  result  in  ignited  tank 
vapors. 
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ExplanatJon  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
the  following  Boeing  alert  service 
bidletins,  all  dated  September  23,  2002: 


Explanation  of  Changes  to  Existing  AD      Interim  Action 


Boeing  alert 
service  bulletin 


737-28A1197 
747-28A2248 
757-28A0070 

757-28A0071 


Affected  airplanes 


Model  737  series  airplanes. 

Model  747  series  airplanes. 

Model  757-200,  -200PF, 
-200CB  series  airplanes 

Model  757-300  series  air- 
planes. 


The  service  bulletins  describe 
procedtires  for  inspecting  the  fuel 
pumps  of  the  center  wing  tank, 
horizontal  stabilizer  tank,  center 
auxiliary  tank  (or  body  tank,  located  in 
the  ait  end  of  the  forward  cargo 
compartment),  and  auxiliary  fuel  tanks 
1  and  4,  using  X-ray  methods  to 
determine  whether  the  wire  bundle  is 
properly  routed  in  the  piunp. 

The  FAA  also  approved  Crane  Hydro- 
Aire  Service  Bulletin  Crane  Hydro-Aire 
Motor-Impeller-28-01,  dated  September 
17,  2002,  which  describes  detailed 
procedures  for  the  X-ray  inspection. 

Explanation  of  Requirements  of  Rule 

-  Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  this  same 
type  design,  this  airworthiness  directive 
supersedes  AD  2002-18-52  to 
concurrently  require  removal  of  the 
currently  required  AFM  revisions 
(advising  the  flightcrew  of  certain 
minimiun  fuel  levels  that  must  be 
maintained  in  the  center  fuel  tanks)  and 
insertion  of  revised  versions  of  the 
corresponding  AFM  sections.  This  AD 
also  requires  installation  of  placard(s)  to 
alert  the  flightcrew  to  the  operating 
restrictions;  and  prohibits  installation  of 
fuel  pumps  unless  they  have  been 
inspected  using  X-ray  methods  to 
ensure  that  the  wire  bundle  is  properly 
routed  in  the  piunp.  In  addition,  if  all 
fuel  pumps  for  the  center  wing, 
horizontal  stabilizer,  center  auxiliary 
tanks,  and  auxiliary  fuel  tanks  1  and  4 
on  an  airplane  have  been  inspected  to 
ensure  that  the  wire  bundle  is  properly 
routed  in  the  pump  since  the  most 
recent  assembly  of  the  end  cap  and 
motor-impeller  housing — whether  in 
manufacturing,  after  maintenance  or 
inspection,  or  after  overhaul — ^the 
applicable  AFM  revision  and  placard 
may  be  removed.  The  AD  also  includes 
a  provision  for  separate  relief  from  the 
prohibition  against  operation  of  the 
horizontal  stabilizer  tank. 


This  AD  identifies  the  imsafe 
condition  as  fuel  vapors  potentially 
coming  into  contact  with  an  ignition 
source  in  the  center  wing  fuel  tank, 
horizontal  stabilizer  fuel  tank,  center 
auxiliary  fuel  tank,  or  auxiliary  fuel 
tanks  1  and  4,  which  could  result  in 
fire/explosion.  AD  2002-18-52  did  not 
identify  the  center  auxiliary  fuel  tank  or 
auxiliary  fuel  tanks  1  and  4,  because  no 
"-4"  piunp  is  installed  in  any  of  those 
tanks. 

The  AFM  language  required  by  AD 
2002-18-52  has  been  revised  to  remove 
certain  wording  as  a  means  to  provide 
clarification  regarding  the  requirement 
to  shut  off  the  fuel  pumps  and  to  add 
procedures  to  address  fuel  pump 
failures. 

Explanation  of  Compliance  Time 

The  compliance  time  for  revising  the 
AFM  to  include  the  operational 
restrictions  is  14  days,  whereas  the 
compliance  time  for  the  corresponding 
action  of  AD  2002-18-52  was  4  days. 
The  unsafe  condition  is  the  same  as  that 
for  AD  2002-18-52,  and  is  considered 
by  the  FAA  to  require  urgent  action. 
However,  because  of  the  significant 
amount  of  service  experience  on  the 
affected  fuel  pumps  in  this  case,  and 
because  of  the  relatively  small  number 
of  known  events  of  chafing,  the  FAA  has 
determined  that  the  14-day  compliance 
time  will  allow  operators  sufficient  time 
to  perform  X-ray  inspections  on 
airplanes  used  on  routes  that  require 
maximum  fuel  capacity,  without 
compromising  safety. 

Differences  Between  This  AD  and  the 
Service  Bulletins 

The  service  bulletins  recommend 
inspecting  all  fuel  pumps;  however,  this 
AD  requires  that  the  pumps  be 
inspected  only  prior  to  pump 
installation  or  to  provide  relief  fi^m  the 
required  operating  restrictions  regarding 
fuel  pump  operation. 

The  effectivity  of  the  Boeing  service 
bulletins  includes  only  certain  line 
numbers  for  each  airplane  model. 
However,  the  applicability  of  this  AD 
includes  all  airplanes  of  the  affected 
models.  Although  the  manufacturer  has 
addressed  the  unsafe  condition  for 
airplanes  in  production,  the  FAA  has 
determined  that  it  is  possible  that  an 
airworthy  airplane  may  later  have  a 
suspect  part  installed,  rendering  the 
airplane  no  longer  airworthy;  therefore, 
this  AD  is  applicable  to  all  airplanes. 

Whereas  the  service  bulletins  refer  to 
the  "body  tank,"  this  AD  identifies  that 
part  as  the  "center  auxiliary  fuel  tank." 


This  is  considered  to  be  interim 
action  until  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
further  rulemaking. 

Determination  of  Rule's  Effective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  conunent 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicateio  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  AD  is  being  requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
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statement  is  made:  "Comments  to 
Docket  Number  2002-NM-249-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Govenunent  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113. 44701. 

}39.13    [Amandad] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD),  amendment  39-12900,  to  read  as 
follows: 

2002-1A-52    Boeing:  Amendment  39-12900. 

Docket  2002-NM-249-AD.  Supersedes 

Emergency  AD  2002-18-52^ 
Applicability:  All  Model  737-600.  -700, 
-700C.  "800,  and  -900;  747;  and  757  series 
airplanes;  certificated  in  any  category. 


Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (1)(1)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fuel  vapors  from  coming  into 
contact  with  an  ignition  source  in  the  center 
wing  fuel  tank,  horizontal  stabilizer  fuel  tank, 
center  auxiliary  fuel  tank,  or  auxiliary  fuel 
tanks  1  and  4,  which  could  result  in  fire/ 
explosion,  accomplish  the  following: 

Revision  of  Airplane  Flight  Manual  (AFM): 
Model  737-aOO.  -700.  -700C,  "800.  and  -flOO 

(a)  For  Model  737-600,  -700,  -700C.  "800, 
and  -900  series  airplanes:  Within  14  days 
after  the  effective  date  of  this  AD, 
concurrently  perform  the  actions  required  by 
paragraphs  (a)(1)  and  (a)(2)  of  this  AD: 

(1)  Remove  the  AFM  revision  required  by 
paragraph  (a)  of  emergency  AD  2002-18-52; 
and 

(2)  Revise  the  Limitations  section  of  the 
FAA-approved  AFM  to  include  the  following 
(this  may  be  accomplished  by  inserting  a 
copy  of  this  AD  into  the  AFM): 

"Certificate  Limitations 

The  center  tank  fuel  pumps  must  be  OFF 
for  takeoff  if  center  tank  fuel  is  less  than 
5,000  pounds  (2,300  kilograms]  with  the 
airplane  readied  for  initial  taxi. 

Both  center  tank  fuel  pump  switches  must 
be  selected  OFF  when  center  tank  fuel 
quantity  reaches  approximately  1,000  pounds 
(500  kilograms]  during  climb  and  cruise  or 
3,000  pounds  (1,400  kilograms)  during 
descent  and  landing.  The  fuel  pumps  must  be 
positioned  OFF  at  the  first  indication  of  fuel 
pump  low  pressure. 

The  CWT  fuel  quantity  indication  system 
must  be  operative  to  dispatch  with  CWT 
mission  fuel.  > 


Note 

The  CONFIG  indicator  will  annunciate 
when  center  tank  fuel  exceeds  1,600  pounds 
(800  kilograms)  and  the  center  tank  fuel 
pump  switches  are  OFF.  Do  not  accomplish 
the  CONFIG  non-normal  procedure  prior  to 
or  during  takeoff  with  less  than  5,000  pounds 
(2,300  kilograms)  of  center  tank  fuel  or 
during  descent  and  landing  with  less  than 
3,000  pounds  (1,400  kilograms)  of  center  tank 
fuel. 
Note 

In  a  low  fuel  situation,  both  center  tank 
pumps  may  be  selected  ON  and  all  center 
tank  fuel  may  be  used. 

If  the  main  tanks  are  not  full,  the  zero  fuel 
gross  weight  of  the  airplane  plus  the  weight 
of  center  tank  fuel  may  exceed  the  maximum 


zero  fuel  gross  weight  by  up  to  5,000  pounds 
(2,300  kilograms)  for  takeoff,  climb  and 
cruise  and  up  to  3,000  pounds  (1.400 
kilograms]  for  descent  and  landing,  provided 
that  the  effecU  of  balance  (CG)  have  been 
considered. 

If  a  center  tank  fuel  pump  fails  with  fuel 
in  the  center  Unk,  accomplish  the  FUEL 
PUMP  LOW  PRESSURE  non-normal 
procedure. 

When  defueling  center  or  main  wing  tanks, 
the  Fuel  Pump  Low  Pressure  indication 
lights  must  be  monitored  and  the  fuel  pumps 
positioned  to  OFF  at  the  first  indication  of 
fuel  pump  low  pressure.  Defueling  with 
passengers  on  board  is  prohibited. 

The  limitations  contained  in  this  AD 
supersede  any  conflicting  basic  airplane 
flight  manual  limitations." 

AFM  Reviaion:  Model  747-100.  -200B. 
-200F.  -200C  -lOOB,  -300.  -lOOB  SUD. 
747SR,  and  747SP 

(b)  For  Model  747-100,  -200B,  -200F, 
-200C.  -lOOB,  -300,  -lOOB  SUD,  747SR.  and 
747SP  series  airplanes:  Within  14  days  after 
the  effective  date  of  this  AD,  concurrently 
perform  the  actions  required  by  paragraphs 
(b)(l]and(b)(2]ofthi8AD: 

(1]  Remove  the  AFM  revision  required  by 
paragraph  (b)  of  emergency  AD  2002-18-52; 
and 

(2)  Revise  the  Limitations  section  of  the 
FAA-approved  AFM  to  include  the  following 
(this  may  be  acconyjlished  by  inserting  a 
copy  of  the  AD  into  this  AFM): 
•'Certificate  Limitations 

Fueling  and  use  of  the  center  auxiliary  fuel 
tank  and  auxiliary  fuel  tanks  1  and  4  (if 
installed]  is  prohibited. 

The  center  wing  tank  (CWT)  must  contain 
a  minimum  of  1 7,000  pounds  (7,700 
kilograms)  of  fuel  prior  to  engine  start,  if  the 
CWT  override/jettison  pumps  are  to  be 
selected  ON  during  flight. 

The  CWT  fuel  quantity  indication  system 
must  be  operative  to  dispatch  with  CWT 
mission  fuel. 

Both  CWT  override/jettison  pump  switches 
must  be  selected  OFF  at  or  before  the  CWT 
fuel  quantity  reaches  7.000  pounds  (3.200 
kilograms),  if  the  CWT  fuel  quantity  is  less 
than  50,000  pounds  (22,700  kilograms)  prior 
to  engine  start.  The  CWT  override  pumps 
may  be  selected  ON  during  stabilized  cruise 
conditions.  Both  CWT  override/jettison 
pump  switches  must  be  selected  OFF  at  or 
before  the  CWT  fuel  quantity  reaches  3,000 
pounds  (1,400  kilograms]. 

Both  CWT  override/jettison  pump  switches 
must  be  selected  OFF  at  or  before  the  CWT 
fuel  quantity  reachea  3,000  pounds  (1.400 
kilograms),  if  the  CWT  fuel  quantity  is  greater 
than  or  equal  to  50,000  pounds  (22.700 
kilograms)  prior  to  engine  start. 

Both  CWT  override/jettison  pumps  must  be 
selected  OFF  when  either  CWT  override/ 
jettison  fuel  pump  low  pressure  light 
illuminates. 


Warning 

Do  not  reset  a  tripped  fuel  pump  circuit 
breaker. 
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Warning 

Do  not  cycle  the  CWT  pump  switches  ftx)ni 
ON  to  OFF  to  ON  with  any  continuous  low 
pressure  indication  present. 

Note 

The  CWT  may  be  emptied  normally  in  an 
emergency  hiel  jettison. 

Note 

In  a  low  fuel  situation,  both  CWT  override/ 
jettison  pumps  may  be  selected  ON  and  all 
CWT  hiel  may  be  used. 

If  a  center  wing  tank  pump  fails  with  fuel 
in  the  center  tank,  shut  off  the  affected  fuel 
pump. 

If  the  main  tanks  are  not  full,  the  zero  fuel 
gross  weight  of  the  airplane  plus  the  weight 
of  CWT  tank  fuel  may  exceed  the  maximum 
zero  fuel  gross  weight  by  up  to  7,000  pounds 
(3,200  kilograms)  for  takeoff,  climb,  cruise, 
descent,  and  landing,  provided  that  the 
effects  of  balance  (CG)  have  been  considered. 

Whenxlefueling  center  or  main  wing  tanks, 
the  Fuel  Pump  Low  Pressure  indication 
lights  must  be  monitored  and  the  fuel  pumps 
positioned  to  OFF  at  the  first  indication  of 
fuel  pump  low  pressure.  Defueling  with 
passengers  on  board  is  prohibited. 

The  limitations  contained  in  this  AD 
supersede  any  conflicting  basic  airplane 
flight  manual  limitations." 

AFM  Revision:  Model  747-400,  -400D,  and 
-400F 

(c)  For  Model  747-400,  ^OOD,  and  -^OOF 
series  airplanes:  Within  14.days  after  the 
effective  date  of  this  AD,  concurrently 
perform  the  actions  required  by  paragraphs 
(c)(1)  and  (c)(2)  of  this  AD: 

(1)  Remove  the  AFM  revision  required  by 
paragraph  (c)  of  emergency  AD  2002-18-52; 
and 

(2)  Revise  the  Limitations  section  of  the 
FAA-approved  AFM  to  include  the  following 
(this  may  be  accomplished  by  inserting  a 
copy  of  the  AD  into  this  AFM): 

"Certificate  Limitations 

Fueling  and  use  of  the  horizontal  stabilizer 
tank  (if  installed)  is  prohibited  if  a  placard 
prohibiting  its  use  is  installed. 

The  center  wing  tank  (CWT)  must  contain 
a  minimum  of  17,000  pounds  (7,700 
kilograms)  prior  to  engine  start,  if  the  CWT 
override/jettison  pumps  are  to  be  selected 
ON  during  flight. 

The  CWT  fuel  quantity  indication  system 
must  be  operative  to  dispatch  with  CWT 
mission  fuel. 

Both  CWT  override/jettison  pump  switches 
must  be  selected  OFF  at  or  before  CWT  fuel 
quantity  reaches  7,000  pounds  (3.200 
kilograms),  if  CWT  fuel  quantity  is  less  than 
50,000  pounds  (22,700  kilograms)  prior  to 
engine  start.  The  CWT  override  pumps  may 
be  selected  ON  during  stabilized  cruise 
conditions.  Both  CWT  override/ jettison 
pump  switches  must  be  selected  OFF  at  or 
before  the  CWT  fuel  quantity  reaches  3,000 
pounds  (1,400  kilograms). 

Note 

With  CWT  override/jettison  pumps 
selected  OFF  and  CWT  fuel  quantity  greater 
than  6,000  pounds  (2,800  kilograms),  the 
FUEL  OVRD  CTR  L  4  R  EICAS  messages  will 


be  displayed.  Do  not  accomplish  the 
associated  non-normal  procedure. 

Both  CWT  override/jettison  pump  switches 
must  be  selected  OFF  at  or  before  CWT  fuel 
quantity  reaches  3,000  pounds  (1,400 
kilograms),  if  CWT  fuel  quantity  is  greater 
than  or  equal  to  50,000  pounds  (22,700 
kilograms)  prior  to  engine  start. 

Both  CWT  override/jettison  pumps  must  be 
selected  OFF  when  either  CWT  override/ 
jettison  fuel  pump  low  pressure  light 
illuminates. 

Warning 

Do  not  reset  a  tripped  fuel  pump  circuit 
breaker. 

Warning 

Do  not  cycle  CWT  override/jettison  pump 
switches  from  ON  to  OFF  to  ON  with  any 
continuous  low  pressure  indication  present. 

Note 

The  center  wing  tank  may  be  emptied 
normally  during  an  emergency  fuel  jettison. 

Note 

In  a  low  fuel  situation,  both  CWT  override/ 
jettison  pumps  may  be  selected  ON  and  all 
CWT  fuel  may  be  used. 

If  a  center  wing  tank  pump  fails  with  fuel 
in  the  center  tank,  accomplish  the  FUEL 
OVRD  CTR  L,  R  non-normal  procedure. 

If  the  main  tanks  are  not  full,  the  zero  fuel 
gross  weight  of  the  airplane  plus  the  weight 
of  CWT  tank  fuel  may  exceed  the  maximum 
zero  fuel  gross  weight  by  up  to  7,000  pounds 
(3,200  kilograms)  for  takeoff,  climb,  cruise, 
descent,  and  landing,  provided  that  the 
effects  of  balance  (CG)  have  been  considered. 

When  defueling  any  fuel  tanks,  the  Fuel 
Pump.Low  Pressure  indication  lights  must  be 
monitored  and  the  fuel  pumps  positioned  to 
OFF  at  the  first  indication  of  fuel  pump  low_ 
pressure.  Defueling  with  passengers  on  board 
is  prohibited. 

The  limitations  contained  in  this  AD 
supersede  any  conflicting  basic  airplane 
flight  manual  limitations." 

AFM  Revision:  Model  757 

(d)  For  Model  757  series  airplanes:  Within 
14  days  after  the  effective  date  of  this  AD, 
concurrently  perform  the  actions  required  by 
paragraphs  (d)(1)  and  (d)(2)  of  this  AD: 

(1)  Remove  the  AFM  revision  required  by 
paragraph  (d)  of  emergency  AD  2002-18-52; 
and 

(2)  Revise  the  Limitations  section  of  the 
FAA-approved  AFM  to  include  the  following 
(this  may  be  accomplished  by  inserting  a 
copy  of  the  AD  into  this  AFM): 

"CertiHcate  Limitations 

The  center  tank  fuel  pumps  must  be  OFF 
for  takeoff  if  center  tank  fuel  is  less  than 
5.000  pounds  (2,300  kilograms)  with  the 
airplane  readied  for  initial  taxi. 

Both  center  tank  fuel  pump  switches  must 
be  selected  OFF  when  center  tank  fuel 
quantity  reaches  approximately  1,000  pounds 
(500  kilograms)  during  climb,  cruise,  or 
descent.  The  center  tank  fuel  pumps  must  be 
positioned  OFF  at  the  frrst  indication  of  fuel 
pump  low  pressure. 

The  CWT  fuel  quantity  indication  system 
must  be  operative  to  dispatch  with  CWT 
mission  fuel. 


Warning 

Do  not  reset  a  tripped  fuel  pump  circuit 
breaker. 

Note 

The  FUEL  CONFIG  light  will  illuminate 
when  there  is  fuel  in  the  center  tank  that 
exceeds  1,200  potmds  (600  kilograms)  and 
the  center  tank  fuel  pump  switches  are  OFF. 
Do  not  accomplish  the  associated  non-normal 
procedure  prior  to  or  during  takeoff  with  less 
than  5,000  pounds  (2,300  kilograms)  of 
center  tank  fuel,  unless  there  is  an  imbalance 
between  main  tanks  or  fuel  is  low  in  either 
main  tank.  After  canceling  the  FUEL  CONFIG 
light,  monitor  fuel  quantity  indications  and 
accomplish  the  appropriate  non-normal 
procedure  if  a  main  tank  imbalance  or  main 
tank  low  fuel  quantity  occurs. 

Note 

In  a  low  fuel  situation,  both  center  tank 
pumps  may  be  selected  ON  and  all  center 
tank  fuel  may  be  used. 

If  the  main  tanks  are  not  full,  the  zero  fuel 
gross  weight  of  the  airplane  plus  the  weight 
of  center  tank  fuel  may  exceed  the  maximum 
zero  fuel  gross  weight  by  up  to  5,000  pounds 
(2,300  kilograms)  for  takeoff,  climb,  cruise, 
descent,  and  landing,  provided  that  the 
effects  of  balance  (CG)  have  been  considered. 

If  a  center  tank  fuel  pump  fails  or  indicates 
low  pressure  with  fuel  in  the  center  tank, 
accomplish  the  FUEL  PUMP  non-normal 
procedure. 

When  defueling  center  or  main  wing  tanks, 
the  Fuel  Pump  Low  Pressure  indication 
lights  must  be  monitored  and  the  fuel  pumps 
positioned  to  OFF  at  the  first  indication  of 
fuel  pump  low  pressure.  Defueling  with 
passengers  on  board  is  prohibited. 

The  limitations  contained  in  this  AD 
supersede  any  conflicting  basic  airplane 
flight  manual  limitations." 

Placard  Installation 

(e)  For  all  airplanes:  Within  14  days  after 
the  effective  date  of  this  AD,  install  a  placard 
that  reads  as  follows  (alternative  placard 
wording  may  be  used  if  approved  by  an 
appropriate  FAA  Principal  Operations 
Inspector): 

"AD  2002-19-52  fuel  usage  restrictions 
required." 

(1)  For  Model  747-100,  -200B,  -200F. 
-200C.  -lOOB,  -300.  -lOOB  SUD,  747SR,  and 
747SP  series  airplanes:  Install  the  placard  on 
or  adjacent  to  the  flight  engineer's  fuel 
control  panel. 

(2)  For  all  other  airplanes:  Install  the 
placard  adjacent  to  each  pilot's  primary  flight 
display. 

(f)  For  Model  747-400,  -400D.  and  -400F 
series  airplanes  on  which  a  horizontal 
stabilizer  tank  is  installed:  Within  14  days 
after  the  effective  date  of  this  AD,  install  a 
placard  adjacent  to  each  pilot's  primary  flight 
display  that  reads  as  follows  (alternative 
placard  wording  may  be  used  if  approved  by 
an  appropriate  FAA  Principal  Operations 
Inspector): 

"Use  of  horizontal  stabilizer  tank  is 
prohibited." 

Terminatiiig  Actions 

(g)  For  all  airplanes:  If  all  fuel  pumps  for 
the  center  wing  tank,  horizontal  stabilizer 
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tank,  center  auxiliary  tanks,  and  auxiliary 
fuel  tanks  1  and  4  on  an  airplane  have  been 
inspected  using  X-ray  methods,  and  the  wire 
bundle  is  properly  routed  in  the  pump  since 
the  most  recent  assembly  of  the  end  cap  and 


motor-impeller  housing — whether  in 
manufacturing,  after  maintenance  or 
inspection,  or  after  overhaul — in  accordance 
with  the  applicable  service  bulletin 
identified  in  Table  1  of  this  AD,  the 

Table  1,— Service  BuaETiNS 


applicable  AFM  revision  and  placard 
required  by  paragraphs  (a),  (b),  (c).  (d),  and 
(e)  of  this  AD  may  be  removed.  Table  1 
follows: 


Pj^_  ,  Use  the  folk>wing  service  bulletin—  

Model  737  series  airplanes Boeing  Alert  Service  Bulletin  737-28A1 197,  dated  September  23,  2002. 

Model  747  series  airplanes Boeing  Alert  Service  Bulletin  747-28A2248,  dated  September  23,  2002. 

Model  757-200,  -200PF,  -200CB  series  air-  Boeing  Alert  Service  Bulletin  757-28A0070,  dated  September  23,  2002. 

Male?757-300  series  airplanes Boeing  Alert  Service  Bulletin  757-28A0071 ,  dated  September  23,  2002. 

Allairplanes         IT. Crane  Hydro-Aire  Service  Bulletin  Crane  Hydro-Aire  Motor-lmpeller-28-01 .  indudir>g  Appendix 

A.  dated  September  17,  2002.  


(h)  For  Model  747-400,  -40()D,  -400F 
series  airplanes:  If  both  horizontal  stabilizer 
tank  pumps  have  been  inspected  using  X-ray 
methods  to  ensure  that  the  wire  bundle  is 
properly  routed  in  the  pump  since  the  most 
recent  assembly  of  the  end  cap  and  motor- 
impeller  housing — whether  in 
manufacturing,  after  maintenance  or 
inspection,  or  after  overhaul — in  accordance 
with  Boeing  Alert  Service  Bulletin  747- 


28A2248,  dated  September  23,  2002,  and 
Crane  Hydro-Aire  Service  Bulletin  Crane 
Hydro-Aire  Motor-Impeller-28-01,  including 
Appendix  A.  dated  September  17.  2002,  the 
placard  required  by  paragraph  (f)  of  this  AD 
is  not  required. 

Part  Installation 

(i)  Within  4  days  after  receipt  of  emergency 
AD  2002-18-52,  no  person  may  install  on 
any  airplane  a  fuel  pump  having  a  part 


number  contained  in  Table  2  of  this  AD, 
unless  the  pump  has  been  inspected  to 
ensure  that  the  wire  bundle  is  properly 
routed  in  the  pump  since  the  most  recent 
assembly  of  the  end  cap  and  motor-impeller 
housing— whether  in  manufacturing,  after 
maintenance  or  inspection,  or  after 
overhaul — in  accordance  with  the  applicable 
service  bulletin  identified  in  Table  1  of  this 
AD.  Table  2  follows: 


Table  2.— Fleets  and  Part  Numbers  for  Discrepant  Fuel  Pumps 


Airplane 


Model  737-600,  -700,  -700C,  -800,  and  -900  series  airplanes 

Model  747-100.  -200B,  -200F,  -200C.  SR,  SP.  -100B.  -300,  -100B  SUD,  747SR,  and  747SP  se- 
ries airplanes. 


Model  747-400,  -400D,  and  -400F  series  airplanes 
Model  757  series  airplanes  


Hydro-Aire  Part 
No. 


60-989100-4 

60-755100-4 

60-72301-4 

60-75501-4 

60-75503^ 

60-7551 00-4 

60-72101-4 

60-98976-4 

60-98976-4 

60-72101-4 

60-9891 00-4 

60-755100-4 


Boeing  Part  No. 


60B89004-14 

60B92404-8 

60B92603-418 

60B92404-403 

60B92404-404 

60B92404-8 

60B92603-26 

60B89004-15 

60B89004-15 

60B92603-26 

60B89004-14 

60B92404-8 


(j)  As  of  14  days  after  the  effective  date  of 
this  AD,  no  person  may  install  on  any 
airplane,  in  any  pump  position,  a  fuel  pump 
motor-impeller  assembly  having  any  part 
number  unless  the  assembly  has  been 
inspected  since  the  most  recent  assembly  of 
the  end  cap  motor-impeller  housing — 
whether  in  manufacturing,  after  maintenance 
or  inspection,  or  after  overhaul — ^using  X-ray 
methods  to  ensure  that  the  wire  bundle  is 
properly  routed  in  the  pump  in  accordance 
with  the  applicable  service  bulletin  listed  in 
Table  1  of  this  AD. 

(k)  Inspection  of  a  pump  by  Crane  Hydro- 
Aire  before  the  effective  date  of  this  AD  is 
considered  equivalent  to  an  inspection 
performed  in  accordance  with  Crane  Hydro- 
Aire  Service  Bulletin  Crane  Hydro-Aire 
Motor-Impeller-28-01,  including  Appendix 
A,  dated  September  17,  2002. 

Alternative  Methods  of  Qmiplianoe 

(l)(l)  An  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 


used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO).  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
and/or  Operations  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Seattle  AGO. 

(2)  Alternative  methods  of  compliance, 
approved  previously  in  accordance  with  AD 
2002-18-52  are  approved  as  alternative 
methods  of  compliance  with  paragraphs  (a), 
(b),  (c),  and  (d)  of  this  AD. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

Special  Flight  PmniU 

(m)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 


Incorporation  by  Reference 

(n)  Unless  otherwise  provided  by  this  AD, 
the  actions  shall  be  done  per  Boeing  Alert 
Service  Bulletin  737-28 Al  197,  dated 
September  23,  2002;  Boeing  Alert  Service 
Bulletin  747-28A2248,  dated  September  23. 
2002;  Boeing  Alert  Service  Bulletin  757- 
28A0070,  dated  September  23,  2002;  Boeing 
Alert  Service  Bulletin  757-28A0071.  dated 
September  23,  2002;  and  Crane  Hydro-Aire 
Service  Bulletin  Crane  Hydro-Aire  Motor- 
Impeller-28-01,  including  Appendix  A, 
dated  September  17.  2002;  as  applicable. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707.  Seattle.  Washington  98124- 
2207.  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate.  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 
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Efibctive  Date 

(o)  This  amendment  becomes  effective  on 
September  30,  2002. 

Issued  in  Renton.  Washington,  on 
September  24.  2002, 
Ali  Bahrami,  I 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  02-24810  Filed  9-26-02;  10:46  am] 

MLUNO  COOE  4910-13-P 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Doclwt  No.  29334;  Amendment  No.  71-34] 

AirsfMce  Designations;  Incorporation 
by  Reference 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTKM:  Final  rule. 

summary:  This  action  amends  the  FAA 
regulations  relating  to  airspace 
designations  to  reflect  the  approval  by 
the  Director  of  the  Federal  Register  of 
the  incorporation  by  reference  of  FAA 
Order  7400.9K  Airspace  Designations 
and  Reporting  Points.  This  action  also 
explains  the  procedures  the  FAA  will 
use  to  amend  the  listings  of  Class  A, 
Class  B,  Class  C.  Class  D,  and  Class  E 
airspace  areas  and  reporting  points 
incorporated  by  reference. 
DATES:  These  regulations  are  effective 
September  16.  2002.  The  incorporation 
by  reference  of  FAA  Order  7400.9K  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  September  16,  2002, 
through  September  15,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brenda  Brown,  Janet  Glivings,  or 
Christine  Graves,  Airspace  and  Rules 
Division  (ATA-400),  Office  of  An 
Traffic  Airspace  Management,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591;  telephone:  (202) 
267-8783. 

SUPPLEMENTARY  INFORMATION: 

History 

FAA  Order  7400.9J,  Airspace 
Designations  and  Reporting  Points, 
dated  August  31,  2001,  and  effective 
September  16,  2001,  listed  Class  A, 
Class  B,  Class  C,  Class  D,  and  Class  E 
airspace  areas  and  reporting  points.  Due 
to  the  length  of  these  descriptions,  the 
FAA  requested  approval  from  the  Office 
of  the  Federal  Register  to  incorporate 
the  material  by  reference  in  the  Federal 
Aviation  Regulations  §  71.1  {14  CFR 
71.1).  The  Director  of  the  Federal 


Register  approved  the  incorporation  by 
reference  of  FAA  Order  7400.9J  in 
§  71.1,  effective  September  16,  2001, 
through  September  15,  2002.  During  the 
incorporation  by  reference  period,  the 
FAA  processed  all  proposed  changes  of 
the  airspace  listings  in  FAA  Order 
7400.9J  in  full  text  as  proposed  rule 
documents  in  the  Federal  Register. 
Likewise,  all  amendments  of  these 
listings  were  published  in  full  text  as 
final  rules  in  the  Federal  Register.  This 
rule  reflects  the  periodic  integration  of 
these  final  rule  amendments  into  a 
revised  edition  of  Airspace  Designations 
and  Reporting  Points,  Order  7400.9K. 
The  Director  of  the  Federal  Register  has 
approved  the  incorporation  by  reference 
of  FAA  Order  7400.9K  in  §  71.1,  as  of 
September  16,  2002,  through  September 
15,  2003.  This  rule  also  explains  the 
procedures  the  FAA  will  use  to  amend 
the  airspace  designations  incorporated 
by  reference  in  part  71.  Sections  71.5, 
71.31,  71.33,  71.41,  71.51,  71.61,  71.71, 
71.79,  and  71.901  are  also  updated  to 
reflect  the  incorporation  by  reference  of 
FAA  Order  7400.9K. 

The  Rule 

This  action  amends  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  reflect  the  approval  by  the 
Director  of  the  Federal  Register  of  the 
incorporation  by  reference  of  FAA 
Order  7400.9K,  effective  September  16, 
2002,  through  September  15,  2003. 
During  the  incorporation  by  reference 
period,  the  FAA  will  continue  to 
process  all  proposed  changes  of  the 
airspace  listings  in  FAA  C^der  7400.9K 
in  full  text  as  proposed  rule  dociunents 
in  the  Federal  Register.  Likewise,  all 
amendments  of  these  listings  will  be 
published  in  full  text  as  final  rules  in 
the  Federal  Register.  The  FAA  will 
periodically  integrate  all  final  rule 
amendments  into  a  revised  edition  of 
the  Order,  and  submit  the  revised 
edition  to  the  Director  of  the  Federal 
Register  for  approval  for  incorporation 
by  reference  in  §  71.1. 

The  FAA  has  determined  that  this 
action:  (1)  Is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
This  action  neither  places  any  new 
restrictions  or  requirements  on  the 
public,  nor  changes  the  dimensions  or 
operating  requirements  of  the  airspace 
listings  incorporated  by  reference  in 
part  71.  Consequently,  notice  and  public 
procedure  under  5  U.S.C.  553(b)  are 
imnecessary.  Because  this  action  will 


continue  to  update  the  changes  to  the 
airspace  designations,  which  are 
depicted  on  aeronautical  charts,  and  to 
avoid  any  unnecessary  pilot  confusion, 
I  find  that  good  cause  exists,  imder  5 
U.S.C.  553(d),  for  making  this 
amendment  effective  in  less  than  30 
days. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854.  24  FR  9565.  3  CFR,  1959- 
1963  Comp.,  p.  389. 

2.  Section  71.1  is  revised  to  read  as 
follows: 

f71.1    ApplicaMlity. 

The  complete  listing  for  all  Class  A, 
Class  B,  Class  C,  Class  D,  and  Class  E 
airspace  areas  and  for  all  reporting 
points  can  be  found  in  FAA  Order 
7400.9K,  Airspace  Designations  and 
Reporting  Points,  dated  August  30, 
2002.  This  incorporation  by  reference 
was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  part  51.  The 
approval  to  incorporate  by  reference 
FAA  Order  7400.9K  is  effective 
September  16,  2002,  through  September 
15,  2003.  During  the  incorporation  by 
reference  period,  proposed  changes  to 
the  listings  of  Class  A,  Class  B,  Class  C, 
Class  D,  and  Class  E  airspace  areas  and 
to  reporting  points  Mrill  be  published  in 
full  text  as  proposed  rule  documents  in 
the  Federal  Register.  Amendments  to 
the  listings  of  Class  A,  Class  B,  Class  C, 
Class  D,  and  Qass  E  airspace  areas  and 
to  reporting  points  will  be  published  in 
full  text  as  final  rules  in  the  Federal 
Register.  Periodically,  the  final  rule 
amendments  will  be  integrated  into  a 
revised  edition  of  the  Order  and 
submitted  to  the  Director  of  the  Federal 
Register  for  approval  for  incorporation 
by  reference  in  this  section.  Copies  of 
FAA  Order  7400.9K  may  be  obtained 
from  the  Airspace  and  Rules  Division, 
ATA-400,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591, 
(202)  267-8783.  Copies  of  FAA  Order 
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7400.9K  may  be  inspected  in  Docket  No. 
29334  at  the  Federal  Aviation 
Administration,  Office  of  the  Chief 
Coimsel,  AGC-200,  Room  915G.  800 
Independence  Avenue,  SW., 
Washington,  DC,  weekdays  between 
8:30  a.m.  and  5  p.m.,  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  Suite  700,  Washington,  DC. 
This  section  is  applicable  September  16, 
2002,  through  September  15,  2003. 

{71^    [Amended] 

3.  Section  71.5  is  amended  by 
removing  the  words  "FAA  Order 
7400.9J"  and  adding,  in  their  place,  the 
words  "FAA  Order  7400.9K". 

171^1    [Amendedl 

4.  Section  71.31  is  amended  by 
removing  the  words  "FAA  Order 
7400.9J"  and  adding,  in  their  place,  the 
words  "FAA  Order  7400.9K". 

17133    [Annended] 

5.  Paragraph  (c)  of  §  71.33  is  amended 
by  removing  the  words  "FAA  Order 
7400.9J"  and  adding,  in  their  place,  the 
words  "FAA  Order  7400.9K". 

{71.41    [Amended] 

6.  Section  71.41  is  amended  by 
removing  the  words  "FAA  Order 
7400.9J"  and  adding,  in  their  place,  the 
words  "FAA  Order  7400.9K". 

171.51    [Amended] 

7.  Section  71.51  is  amended  by 
removing  the  words  "FAA  Order 
7400.9J"  and  adding,  in  their  place,  the 
words  "FAA  Order  7400.9K". 

}Vl.61    [Amended] 

8.  Section  71.61  is  amended  by 
removing  the  words  "FAA  Order 
7400.9J"  and  adding,  in  their  place,  the 
words  "FAA  Order  7400.9K". 

%T\T\    [Amended] 

9.  Paragraphs  (b),  (c).  (d).  (e),  and  (f) 
of  §  71.71  are  amended  by  removing  the 
words  "FAA  Order  7400.9J"  and 
adding,  in  their  place,  the  words  "FAA 
Order  7400.9K '. 

f71.79    [Amended] 

10.  Section  71.79  is  amended  by 
removing  the  words  "FAA  Order 
7400.9J"  and  adding,  in  their  place,  the 
words  "FAA  Order  7400.9K". 

f71.901    [Amended] 

It.  Paragraph  (a)  of  §  71.901  is 
amended  by  removing  the  words  "FAA 
Order  7400.9J"  and  adding,  in  their 
place,  die  words  "FAA  Order  7400.9K". 


Issued  in  Washington,  DC,  September  13, 
2002. 

Reginald  C.  Matthews, 
Manager,  Airspace  and  Rules  Division. 
(FR  Doc.  02-23824  Filed  9-27-02;  8:45  am) 
BtLUNQ  COOe  4aiO-13-P 


DEPARTMENT  OF  THE  TREASURY 
Cuetome  Senrlce 

19CFRPwt12 
[T.D.  02-«6] 
mN  151»-AD17 

Extension  of  Import  Reslrlctlone 
Imposed  on  Archseologicsl  MatertsI 
From  GuatsnMls 

agency:  Customs  Service.  Treasury. 
ACTION:  Final  rule. 

SUMMARY:  In  T.D.  97-81,  the  Customs 
Regulations  were  amended  to  reflect  the 
imposition  of  import  restrictions  on 
certain  archaeological  material  firom 
Guatemala.  These  restrictions  were 
imposed  pursuant  to  a  Memorandum  of 
Understanding  between  the  United 
States  and  Guatemala  (the  MOU)  that 
was  entered  into  under  the  authority  of 
the  Convention  on  Cultxnal  Property 
Implementation  Act  in  accordance  with 
the  1970  United  Nations  Educational, 
Scientific  and  Cultural  Organization 
(UNESCO)  Convention  on  the  Means  of 
Prohibiting  and  Preventing  the  Illicit 
Import,  Export  and  Transfer  of 
Ownership  of  Cultural  Property, 
RecenUy,  the  United  States  Department 
of  State  determined  that  conditions 
continue  to  warrant  the  imposition  of 
these  import  restrictions  for  a  period  not 
to  exceed  5  years.  The  Governments  of 
the  United  States  and  Mali  exchanged 
diplomatic  notes  agreeing  to  extend  the 
MOU.  Thus,  this  docmnent  amends  the 
Customs  Regulations  to  reflect  that  the 
import  restrictions  currently  in  place 
continue,  without  interruption,  for  a 
period  not  to  exceed  five  years  from 
September  29,  2002.  T.D.  97-81 
contains  the  List  of  Designated 
Arcnaeological  Material  from  Guatemala 
that  describes  the  articles  to  which  the 
restrictions  and  this  extension  of 
restrictions  apply. 

EFFECTIVE  DATE:  This  regulation  and  the 
extension  of  import  restrictions 
reflected  in  this  regulation  become 
effective  on  September  29,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
(R^ulatory  Aspects)  Joseph  Howard, 
Intellectual  Property  Rights  Branch 
(202)  572-8701;  (Operational  Aspects) 
Al  Morawski,  Trade  Operations  (202) 
927-0402. 


SUPPt^MENTARY  INFORMATION: 

Background 

Pursuant  to  the  provisions  of  the  1970 
UNESCO  Convention,  codified  into  U. 
S.  law  as  the  Convention  on  Cultural 
Property  Implementation  Act  (Public 
Law  97-446.  19  U.S.C.  2601  et  seqKthe 
Act),  the  United  States  entered  into  a 
bilateral  agreement  with  Guatemala  on 
September  29,  1997  (Memorandum  of 
Understanding  Between  the 
Government  of  the  United  States  of 
America  and  the  Government  of  the 
Republic  of  Guatemala  Concerning  the 
Imposition  of  Import  Restrictions  on 
Archaeological  Objects  and  Materials 
from  the  Pre-Columbian  Ciiltures  of 
Guatemala)  (the  MOU),  concerning  the 
imposition  of  import  restrictions  on 
certain  archaeological  material  from 
Guatemala.  The  U.S.  Customs  Service 
issued  T.D.  97-«l  (62  FR  51771, 
October  3, 1997)  amending  §  12.104g(a) 
of  the  Customs  Regulations  (19  CFR 
12.104g(a))  to  reflect  the  imposition  of 
these  restrictions  for  a  period  not  to 
exceed  five  years.  The  restrictions  cover 
Maya  material  from  the  Peten  Lowlands 
and  related  pre-Coliunbian  material 
bom  the  Highlands  and  the  Southern 
Coast  of  Guatemala.  The  restrictions 
became  effective  on  October  3. 1997. 
Prior  to  the  issuance  of  T.D.  97-81, 
Customs  issued  T.D.  91-34  (56  FR 
15181,  April  15, 1991)  that  imposed 
emergency  import  restrictions  on  certain 
archaeological  material  from  the  Peten 
Region  of  Guatemala.  Under  T.D.  91-34, 
§  12.104g(b)  (19  CFR  12.104g(b))  of  die 
regulations  pertaining  to  emergency 
restrictions  was  amended  accordingly. 
These  emergency  restrictions  were 
extended  for  a  period  of  three  years 
under  T.D.  94-«4  (59  FR  55528, 
November  7, 1994).  Subsequentiy,  the 
same  archaeological  material  covered  by 
T.D.  91-34  (and  the  extension  of  T.D. 
94-84)  was  subsumed  in  T.D.  97-81 
when  it  was  published  in  1997,  at 
which  time  the  emergency  restrictions 
of  T.D.  91-34  (and  T.D.  94-84)  were 
removed  from  §  12.104g(b). 

On  August  18,  2002,  the  Assistant 
Secretary  of  Educational  and  Cultural 
Affairs.  Department  of  State,  concluded, 
among  other  things,  that  the  cultmal 
patrimony  of  Guatemala  continues  to  be 
in  jeopardy  bom  pillage  of  irreplaceable 
materials  representing  its  Pre- 
Columbian  heritage  and  made  the 
necessary  determinations  under  19 
U.S.C.  2602(e)  and  2602(a)  to  extend  the 
import  restrictions  for  a  period  not  to 
exceed  five  years  (in  the  Determination 
to  Extend  the  MOU).  The  Government  of 
the  United  SUtes  and  the  Government 
of  the  Republic  of  Mali  exchanged 
diplomatic  notes  on  September  20, 
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2002,  agreeing  to  extend  the  MOU 
effective  September  29,  2002. 
Accordingly,  Customs  is  amending 
§  12.104g(a)  to  reflect  the  extension  of 
the  import  restrictions. 

The  List  of  Designated  Archaeological 
Material  from  Guatemala  describing  the 
materials  covered  by  these  import 
restrictions  is  set  forth  in  T.D.  97-«l. 
The  list  £uid  accompanying  image 
database  may  also  be  found  at  the 
following  internet  Web  site  address: 
http://excbanges.state.gov/culprop. 

The  restrictions  on  the  importation  of 
these  archaeological  materials  from 
Guatemala  are  to  continue  in  effect  for 
five  years  from  September  29,  2002. 
Importation  of  these  materials  continues 
to  be  restricted  unless  the  conditions  set 
forth  in  19  U.S.C.  2606  and  19  CFR 
12.104c  are  met. 

Inapplicability  of  Notice  and  Delayed 
Efiective  Date 

Because  the  amendment  to  the 
Customs  Regulations  contained  in  this 
docimient  extends  import  restrictions 
already  imposed  on  the  above-listed 
cultural  property  of  Guatemala  by  the 
terms  of  a  bilateral  agreement  entered 
into  in  furtherance  of  a  foreign  affairs 
function  of  the  United  States,  pursuant 
to  the  Administrative  Procedure  Act  (5 
U.S.C.  553(a)(1)),  notice  of  proposed 
rule-making,  public  procedure,  and  a 
delayed  effective  date  are"  not  required. 

Regulatory  Flexibility  Act 

Because  no  notice  of  proposed 
rulemaking  is  required,  the  provisions 
of  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  do  not  apply. 
Accordingly,  this  final  rule  is  not 
subject  to  the  regulatory  analysis  or 
other  requirements  of  5  U.S.C  603  and 
604. 

Executive  Order  12866 

This  amendment  does  not  meet  the 
criteria  of  a  "significant  regulatory 
action"  as  described  in  Executive  Order 
12866. 

Drafting  Information 

The  principal  author  of  this  document 
was  Bill  Conrad,  Regulations  Branch, 
Office  of  Regulation^!  and  Rulings,  U.S. 
Customs  Service. 

List  of  Subjects  in  19  CFR  Part  12 

Cultural  property.  Customs  duties  and 
inspections,  Imports. 

Amendment  to  the  Regulations 

Accordingly,  Part  12  of  the  Customs 
Regulations  (19  CFR  Part  12)  is 
amended  as  set  forth  below: 


UMI 


PART  12— [AMENDED] 

1 .  The  general  authority  and  specific 
authority  citations  for  Part  12,  in  part, 
continue  to  read  as  follows: 

Authority:  5  U.S.C.  301, 19  U.S.C.  66, 1202 
(General  Note  23,  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS)). 
1624; 

***** 

Sections  12.104  through  1 2. 104i  also 
issued  under  19  U.S.C.  2612; 


§12.104g    [Amended] 

2.  hi  §  12.104g(a),  the  list  of 
agreements  imposing  import  restrictions 
on  described  articles  of  cultiu-al 
property  of  State  Parties  is  amended  in 
the  entiy  for  Guatemala  by  adding 
"extended  by  T.D.  02-56"  immediately 
after  "T.D.  97-81"  in  the  column 
headed  "T.D.  No.". 

Robert  C.  Bonner, 

Commissioner  of  Customs. 
Timothy  E.  Skud, 

Deputy  Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  02-24895  Filed  9-26-02: 12:54  pm] 

BILUNG  CODE  4820-02-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[LA-61-3-7565a;  FRL-7384-7] 

Approval  of  Revisions  to  the  Louisiana 
Department  of  Environmental  Quality 
Title  33  Environmental  Quality  Part  III; 
Air  Chapter  5;  Permit  Procedures,  504; 
Nonattainment  New  Source  Review 
Procedures 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTIOH:  Final  rule. 

summary:  The  EPA  is  approving 
revisions  to  the  State  of  Louisiana's 
State  Implementation  Plan  (SIP).  The 
revisions  concern  the  nonattainment 
New  Source  Review  (NSR)  procedures 
for  the  five-parish  Baton  Rouge  ozone 
nonattainment  area.  The  revisions 
include  increases  to  the  minimum  offset 
ratios  for  new  major  stationary  sources 
and  major  modifications  at  major 
stationary  sources  in  nonattainment 
areas.  The  minimum  offset  ratios  were 
increased  for  classifications  of  serious 
and  severe  ozone  nonattainment.  The 
revisions  also  allow  an  increase  in 
volatile  organic  compound  (VOC) 
emissions  to  be  offset  by  a  decrease  in 
emissions  of  nitrogen  oxides  (NOx)  if 
the  net  result  is  a  decrease  in  ozone 
levels.  The  revisions  require  that  if  NOx 


emissions  decreases  are  used  for  VOC 
emissions  increases,  the  permit  for 
which  the  offsets  are  required  must  have 
been  issued  on  or  before  November  15, 
2005,  and  must  meet  additional 
requirements  to  ensure  a  net  air  quality 
benefit. 

Major  stationary  sources  that  plan  to 
build  or  modify  in  a  nonattainment  area 
must  obtain  these  emissions  offsets  as  a 
condition  of  permit  approval.  Emissions 
offsets  are  reductions  in  actual 
emissions  from  existing  sources  in  the 
vicinity  of  the  proposed  new  source. 
The  EPA  proposed  approval  of  these  SIP 
revisions  on  July  23,  2002  (67  FR 
48090).  The  EPA  approves  the  use  of 
these  revisions  as  a  component  of  the 
Louisiana  plan  to  bring  ihe  Baton  Rouge 
nonattainment  areii  into  compliance 
with  the  Clean  Air  Act  (CAA  or  the  Act). 
Pursuant  to  section  553(d)  of  the 
Administrative  Procedure  Act,  EPA 
finds  good  cause  to  make  this  action 
effective  immediately. 
EFFECTIVE  DATE:  This  rule  will  be 
effective  on  September  30,  2002. 
ADDRESSES:  Copies  of  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following 
locations.  Anyone  wanting  to  examine 
these  documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  two  working  days  in  advance. 
Environmental  Protection  Agency, 

Region  6.  Ait  Permits  Section  (6PD- 

R),  1445  Ross  Avenue,  Dallas,  Texas 

75202-2733. 
Louisiana  Department  of  Environmental 

Quality,  Air  Quality  Division,  7290 

Bluebonnet  Boulevard,  Baton  Rouge, 

Louisiana  70810. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Laura  Stankosky  of  the  EPA  Region  6 
Air  Permits  Section  at  (214)  665-7525. 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  dociunent  wherever 
"we",  "us,"  or  "our"  is  used,  we  mean 
the  EPA.  Throughout  this  document, 
whenever  "Baton  Rouge  Area"  or 
"Baton  Rouge  Ozone  Nonattainment 
.  Area"  is  used,  we  mean  the  area  which 
includes  the  parishes  of  Ascension,  East 
Baton  Rouge,  Iberville,  Livingston,  and 
West  Baton  Rouge  in  the  State  of 
Louisiana.  See  40  CFR  81.319. 

I.  What  Action  Is  the  EPA  Taking? 

II.  Why  Is  This  Action  Necessary? 

III.  What  Does  This  Action  Do? 

IV.  Whom  Does  This  Action  Affect? 

V.  How  Does  the  State's  NSR  Regulation  in 
Chapter  5  Interact  With  the  NOx  Control 
Regulation  in  Chapter  22  and  the  Revised 
Banking  Regulation  in  Chapter  6? 

VI.  What  Comments  Were  Received  on  the 
Proposed  Nonattainment  NSR  Rule,  and 
How  Has  the  EPA  Responded? 


VII.  What  Is  the  Scope  of  the  EPA's  Final 

Action? 
Vni.  Administrative  Requirements 

I.  What  Action  Is  the  EPA  Taking? 

The  EPA  is  approving  changes  to  the 
State  of  Louisiana's  nonattainment  NSR 
procedures  for  the  five-parish  Baton 
Rouge  ozone  nonattainment  area.  These 
revisions  to  the  nonattainment  NSR 
procedures  are  part  of  the  changes  the 
state  is  making  to  the  SIP  to  address  the 
CAA  pollution  control  requirements  for 
ozone  nonattainment  areas.  These 
changes  revise  the  Louisiana 
Administrative  Code  (LAC)  at  Part  III, 
Section  504,  which  was  previously 
approved  by  the  EPA  on  May  31,  2001 
(66  FR  29491).  NSR  is  a  permitting 
program  that  regulates  the  construction 
of  new  major  stationary  sources  of  air 
pollution  and  major  modifications  to 
existing  major  sources.  These  sources 
are  required  by  the  CAA  to  obtain  an  air 
pollution  permit  before  beginning 
construction. 

The  revisions  include  increases  to  the 
minimiim  offset  ratios  for  new  major 
stationary  sources  and  major 
modifications  at  major  stationary 
sources  in  nonattainment  areas.  The 
rnininniim  offset  ratios  were  increased 
for  classifications  of  serious  and  severe 
ozone  nonattainment.  The  revisions  will 
also  allow  an  increase  in  VOC  emissions 
to  be  offset  by  a  decrease  in  emissions 
of  NOx-  Further,  if  NOx  emissions 
decreases  are  used  for  VOC  emissions 
increases,  the  permit  for  which  the 
offsets  are  required  must  have  been 
issued  on  or  before  November  15,  2005. 
Major  stationary  sources  that  plan  to 
build  or  modify  in  a  nonattainment  area 
must  obtain  these  emissions  offsets  as  a 
condition  of  permit  approval.  Emissions 
offsets  are  reductions  in  actual 
emissions  from  existing  sources  in  the 
vicinity  of  the  proposed  new  source. 

Section  553(d)  of  the  Administrative 
Procedure  Act  generally  provides  that 
rules  may  not  take  effect  earlier  than  30 
days  after  they  are  published  in  the 
Federal  Register.  If,  however,  an 
Agency  identifies  a  good  cause,  section 
553(d)(3)  allows  a  rule  to  take  effect 
earlier,  provided  that  the  Agency 
publishes  its  reasoning  in  the  final  rule. 
EPA  is  making  this  action  effective 
immediately  because  this  rule  is  related 


to  the  Baton  Rouge  1-hour  ozone 
Attainment  Plan  and  Transport  State 
Implementation  Plan,  on  which  the  EPA 
intends  to  take  imminent  action  (see  67 
FR  50391,  August  2,  2002).  In 
conjunction  with  its  August  2,  2002, 
proposed  approval  of  the  attainment 
demonstration,  EPA  proposed  to  extend 
the  ozone  attainment  date  for  the  Baton 
Rouge  area  to  November  15,  2005,  while 
retaining  the  area's  current  classification 
as  a  serious  ozone  nonattainment  area 
and  to  withdraw  EPA's  June  24,  2002, 
rulemaking  determining  nonattainment 
and  reclassification  of  the  BR  area  (67 
FR  42687).  The  effective  date  of  EPA's 
Jime  24,  2002,  nonattainment 
determination  and  reclassffication  is 
imminent.  Fiuthermore,  making  this 
action  effective  immediately  does  not 
impose  any  additional  requirements, 
because  the  vmderlying  regulations  are 
already  effiective  imder  state  law. 

n.  Why  Is  This  Action  Necessary? 

The  Baton  Rouge  area  has  been 
classified  as  a  senous  ozone 
nonattainment  area  (40  CFR  81.319).  We 
received  the  Louisiana  rule  that  we  are 
approving  in  this  final  action  on 
December  31,  2001,  as  a  component  of 
the  Attainment  Plan  and  Transport 
Demonstration  (hereinafter,  the 
Attainment  Plan/Transport  SIP)  for  the 
Baton  Rouge  area  submitted  by  the 
Louisiana  Department  of  Environmental 
Quality  (LDEQ).  This  revision  to  the 
Attainment  Plan/Transport  SIP  specifies 
emission  reduction  strategies  designed 
to  bring  the  Baton  Rouge  area  into 
compliance  with  the  ozone  National 
Ambient  Air  Quality  Standard 
(NAAQS).  One  component  of  the 
Attainment  Plan/Transport  SIP  is  the 
revised  nonattainment  NSR  rule  that  has 
been  enacted  at  LAC  33:10.504.  This 
action  is  necessary  to  take  final  action 
on  the  revised  rule  as  an  approvable 
component  of  the  Attainment  Plan/ 
Transport  SIP. 

m.  What  Does  This  Action  Do? 

In  this  action,  we  are  approving 
revisions  to  the  Louisiana  SIP  that  have 
been  enacted  at  LAC  33:111.504,  which 
contains  the  rules  for  NSR  procedures 
that  apply  to  nonattainment  areas 
designated  pursuant  to  Section  107  of 
the  CAA.  The  LAC  revisions  include 


increases  to  the  minimum  offset  ratios 
for  new  major  stationary  sources  and 
major  modifications  to  major  stationary 
sources  in  the  Baton  Rouge  area.  The 
revisions  also  add  minimum  offset 
ratios  for  NOx.  For  a  nonattainment  area 
vnth  a  classification  of  serious  for 
ozone,  the  new  minimum  offset  ratio  for 
VOCs  and  for  NOx  is  1  20  to  1  if  Lowest 
Achievable  Emission  Rate  (LAER) 
technology  is  implemented,  or  1.40  to  1 
using  internal  offsets  if  LAER  is  not 
used.  For  a  nonattainment  area 
classified  severe  for  ozone,  the  new 
Tninimiiin  offset  ratio  for  VOCs  and  for 
NOx  is  1.30  to  1  with  LAER.  or  1.50  to 
1  using  internal  offsets  without  LAER. 
As  defined  by  section  171  of  the  CAA, 
the  term  LAER  refers  to  either  the  most 
stringent  emission  limit  contained  in 
the  state  plan  of  any  state  for  the 
applicable  category  of  sources,  or  the 
most  stringent  emission  limitation 
achieved  in  practice  within  an 
industrial  category. 

The  revisions  also  allow  an  inoease 
in  VOC  emissions  to  be  offset  by  a 
decrease  in  emissions  of  NOx-  The  EPA 
defines  this  type  of  "offset,"  the  trading 
of  emission  reductions  of  one 
pollutant's  precursors  for  emission 
reductions  of  a  different  precursor  for 
that  pollutant,  as  inter-precursor  trading 
(IPT).  See  "Improving  Air  Quality  with 
Economic  Incentive  Programs,"  EPA- 
452/R-Ol-Oll  (EPA  Office  of  Air  and 
Radiation,  January  2001)  (hereinafter, 
the  EIP  Guidance).  Under  the  revised 
rule,  all  emission  reductions  claimed  as 
o^et  credit  for  significant  net  NOx 
increases  shall  be  from  decreases  of 
NOx.  NOx  credits  will  be  allowed  to 
offset  VOC  increases,  but  not  vice  versa. 
All  emission  reductions  claimed  as 
offset  credit  for  significant  net  VOC 
increases  shall  be  from  decreases  of 
either  NOx  or  VOCs,  or  any  combination 
of  NOx  and  VOC  decreases.  U  NOx 
decreases  are  used  for  VOC  increases, 
the  permit  for  which  the  offsets  are 
required  shall  have  been  issued  on  or 
before  November  15.  2005.  The  LDEO 
has  identified  November  15.  2005,  as  a 
"sunset  date  "  after  which  no  permits 
will  be  issued  or  modified  allowing 
NOx  credits  to  offset  VOC  increases. 
Revisions  to  the  required  offset  credit 
ratio  are  listed  in  Table  1. 


I 
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Table  1  .—Minimum  Offset  Ratios  for  New  and  Modified  Major  Stationary  Sources  in  Ozone  Nonattainment 

Areas 

[Major  Stationary  Source/Major  Modification  Threshold  for  Emissions  of  VOC  or  NOx) 


Ozone  norvattainment  status  of  area 


Major 
stationary 

source 
threshold 

values 
(tons/year) 


Major 
modification 

significant 
Net  increase 

(tons/year) 


Offset  ratio  minimum 


Marginal  ^ 
Moderate 
Serious  .. 

Severe-... 


100 

100 

50 

25 


40(40)2 
40(40)2 
253(5)'' 

253(5)* 


1.10  to  1 

1.15  to  1 

1.20  to  1  w/  UVER  or  1.4  to  1  in- 
ternal w/o  LAER. 

1.30  to  1  w/  LAER  or  1.5  to  1  in- 
ternal w/o  LAER. 


'  For  those  parishes  which  are  designated  incomplete  data  or  transitional  nonattainment  for  ozone,  the  New  Source  Review  rules  for  a  mar- 
ginal classification  apply. 

2  Consideration  of  the  net  emissions  increase  will  t>e  triggered  for  any  project  which  would  increase  emissions  by  40  tons  or  more  per  year, 
without  regard  to  any  project  decreases. 

3  For  serious  and  severe  ozone  nonattainment  areas,  the  increase  in  emissions  of  VOC  or  NOx  resulting  from  any  physical  change  or  change 
in  the  method  of  operation  of  a  stationary  source  shall  be  considered  significant  for  purposes  of  determining  tfie  applicability  of  permit  require- 
ments, if  the  net  emissions  increase  from  the  source  equals  or  exceeds  25  tons  per  year  of  VOC  or  NOx. 

*  Consideration  of  the  net  emissions  increase  will  be  triggered  for  any  project  that  would  increase  VOC  or  NOx  emissions  by  five  tons  or  more 
per  year,  without  regard  to  any  project  decreases,  or  for  any  project  that  would  result  in  a  25  ton  or  more  per  year  cumulative  increase  in  emis- 
sions of  VOC  within  the  contemporaneous  period  or  of  NOx  for  a  period  of  five  years  after  the  effective  date  of  the  rescission  of  the  NOx  waiver, 
and  within  ttie  contemporaneous  period  thereafter. 


The  Attainment  Plan/Transport  SIP 
submitted  by  Louisiana  includes  an 
enforceable  commitment  to  perform  and 
submit  a  mid-course  review  by  May  1, 
2004.  This  mid-course  review  would 
include,  among  other  things,  a  re- 
evaluation  of  the  ratio  of  NOx  to  VOC 
emissions  reductions  needed  for 
attainment. 


IV.  Whom  Does  This  Action  Aifect? 

This  action  applies  to  the 
construction  of  any  new  major 
stationary  source  or  to  any  major 
modification  at  a  major  stationary 
soiirce  within  the  Baton  Rouge  area. 
Section  182  of  the  CAA  defines  "major 
soiuce"  with  respect  to  each  category  of 
ozone  nonattainment  classification  area, 


as  shown  in  Table  2.  Any  soiut:e  that 
emits  or  has  the  potential  to  emit  50 
tons  or  more  of  VOC  or  NOx  and  is 
located  in  an  area  classified  as  serious 
is  considered  a  major  source.  Any 
source  that  emits  or  has  the  potential  to 
emit  25  tons  or  more  of  VOC  or  NOx 
and  is  in  an  area  classified  as  severe  is 
considered  a  major  source. 


Table  2.— Definitions  of  Major  Stationary  Sources 


Potential  to  emit 
(tons/year) 


Attainment  status  of  area  where  source  is  located 


Attainment  Areas  

Nonattainment  Areas: 

Marginal 

Moderate  .... 

Serious  

Severe  

Extreme  ....*. 


Volatile 

organic 

compounds 

(VOC) 


100 

100 

100 

SO 

25 

10 


The  requirements  of  the  revised  rule 
do  notapply  to  NOx  increases  for  any 
applications  deemed  administratively 
complete  before  December  20.  2001. 
Additionally,  under  the  revised  rule  the 
1.40  to  1  VOC  internal  offset  ratio 
(without  LAER)  for  serious  ozone 
nonattainment  areas  shall  not  apply  to 
such  applications.  Instead,  a  1.30  to  1 
internal  offset  ratio  shall  apply  to  VCX: 
if  LAER  is  not  utilized.  (With  LAER.  the 
applicable  ratio  is  1.20  to  1,  regardless 
of  application  date.)  Further,  sources 
exempt  firom  nonattainment  NSR 


requirements  for  NOx  increases  will  still 
be  subject  to  the  construction  schedide 
and  other  provisions  of  the  EPA's 
Supplemental  Transitional  Guidance. 
See  memorandum  from  John  Seitz, 
"New  Source  Review  (NSR)  Program 
Supplemental  Transitional  Guidance  on 
Applicability  of  New  Part  D  NSR  Permit 
Requirements  '  (September  3, 1992). 


V.  How  Does  the  State's  NSR 
Regulation  in  Chapter  5  Interact  With 
the  NOx  Control  Regulation  in  Chapter 
22  and  the  Revised  Banking  Regulation 
in  Chapter  6? 

The  State  has  recently  promulgated 
and  revised  the  NOx  control  regulation 
in  Chapter  22.  This  NOx  Reasonably 
Available  Control  Technology  (RACT) 
rule  requires  stationary  sources  to 
comply  with  a  more  strict  emission 
limitation  during  the  State's  five  month 
ozone  season.  Typically  a  stationary 
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source  reduces  emissions  below  the 
baseline  to  generate  surplus  emission 
reduction  credits.  Due  to  the  revised 
NOx  rule,  the  allowable  emission 
limitation  for  a  stationary  source  could 
potentially  have  two  values,  one  for  the 
five  month  ozone  season  and  another  for 
the  seven  month  non-ozone  season.  For 
more  information  about  the  area's  ozone 
seasons,  see  LAC  111:33  Chapter  22,  and 
the  separate  EPA  rule-making  to  be 
issued  regarding  that  chapter. 

Thus,  me  baseline  emissions  for  the 
stationary  source,  which  are  used  to 
determine  siirplus  emission  reduction 
credits  for  offset  permitting  purposes, 
could  have  two  cfifferent  vdlues.  In 
order  to  acciirately  determine  the 
surplus  emission  reduction  credits 
(ERCs)  to  be  used  in  the  nonattaimnent 
NSR  permitting,  the  baseline  emissions 
and  surplus  ERCs  must  be  determined 
for  the  two  time  periods.  The  NOx  ERCs 
for  any  annual  time  period  will  consist 
of  the  ERCs  for  the  five  month  ozone 
season  and  the  ERCs  from  the  seven 
month  non-ozone  season.  Offset 
requirements  for  new  sources  derive 
from  Section  173(a)(1)(A)  of  the  Act, 
which  concerns  "total"  emissions  and 
does  not  address  the  use  of  emission 
offsets  for  nonattainment  permitting 
over  periods  of  less  than  one  year. 
Therefore,  the  NOx  ERCs  to  be  used  in 
all  nonattainment  NSR  permitting  under 
Chapter  5  must  be  determined  by 
adding  the  ERCs  from  the  ozone  season 
and  the  non-ozone  season. 

With  respect  to  all  offsets  under 
Chapter  5  and  all  ERCs  under  Chapter 
6,  the  total  NOx  emission  increases 
during  the  ozone  season  must  be  offset 
by  NOx  ERCs  from  the  ozone  season. 
Non-ozone  season  NOx  increases  may 
be  met  by  either  ozone  or  non-ozone 
NOx  ERCs.  The  annual  NOx  increase 
must  be  offset  by  the  total  combination 
of  ozone  and  non-ozone  season  surplus 
NOx  emission  reduction  credits. 

The  stated  purpose  of  the  revised 
emissions  banking  rule  in  Chapter  6  is 
to  enable  stationary  sources  to  identify 
and  acquire  emission  reductions  for 
NSR  purposes.  The  Chapter  6  rule  does 
not  establish  a  "bank"  requiring 
tracking  by  the  State  of  soiut:es'  claimed 
ERCs.  The  Chapter  6  rule  only 
establishes  a  bulletin  board  for  use  by 
source  owners  and  operators.  The  LDEQ 
makes  the  determination  whether  a 
source's  claimed  ERCs  are  surplus 
through  the  Chapter  5  nonattainment 
NSR  rules.  The  identification, 
certification,  acquisition,  recordkeeping 
and  determination  of  "Surplus  When 
Used"  emission  reduction  credits  must 
be  for  the  ozone  season  and  the  non- 
ozone  season  time  periods.  The  State 
indicated  by  letter  from  Mr.  Dale  Givens 


to  EPA  dated  May  3,  2002,  that  the  State 
would  implement  the  rule  by  operating 
the  Chapter  6  emissions  reduction 
credits  bulletin  board  in  such  a  manner. 
EPA  has  received  information  from  the 
State  supplementing  its  May  3,  2002, 
letter  and  further  supporting  the  State's 
intention  to  implement  the  Chapter  5 
nonattainment  NSR  rule  in  a  maimer 
that  provides  for  separate  identification, 
certification,  acquisition,  recordkeeping 
and  determination  of  "Siu-plus  When 
Used"  emission  reduction  credits  for  the 
ozone  season  and  for  the  non-ozone 
season  time  periods. 

The  emission  offset  provisions 
contained  in  the  Chapter  5 
nonattainment  NSR  rules  indicate  that 
until  November  15.  2005,  offsets  of  VOC 
emissions  may  be  met  by  surplus  NOx 
emission  reductions.  If  a  VOC  emission 
offset  requirement  is  met  by  surplus 
NOx  emission  reductions,  the 
reductions  must  be  for  an  aimual  period 
(both  the  ozone  season  and  non-ozone 
season).  VOC  emission  increases  dtiring 
the  ozone  season  must  be  offset  by  NOx 
emission  reductions  from  the  same 
ozone  season.  Non-ozone  season  VOC 
increases  may  be  met  by  either  ozone  or 
non-ozone  NOx  ERCs  (and/or  by  VOC 
ERGs).  The  annual  VOC  increase  must 
be  offset  by  the  annual  (total 
combination  ozone  and  non-ozone 
season)  siuplus  NOx  ERCs  (and  VOC 
ERCs). 

VI.  What  Comments  Were  Received  on 
the  Proposed  Nonattainment  NSR  Rule, 
and  How  Has  the  EPA  Responded? 

We  received  written  comments  on  the 
proposed  rulemaking  from  seven  parties 
during  the  public  notice  period  that 
closed  on  August  22,  2002.  The 
comments  of  four  of  the  parties,  the 
Steering  Committee  of  the  Baton  Rouge 
Ozone  Task  Force,  Louisiana  Mid- 
Continent  Oil  and  Gas  Association, 
Louisiana  Chemical  Association,  and 
the  Leadership  Team  of  the  Baton  Rouge 
Clean  Air  Coalition,  support  our  July  23, 
2002  proposed  approval  of  the 
nonattainment  NSR  regulation.  The 
LDEQ  strongly  supports  the  proposed 
EPA  approval  and  supplied  three 
wording  clarifications.  Louisiana 
Generating  LLC  and  the  Tulane 
Envirormiental  Law  Clinic  (TELC)  on 
behalf  of  the  Louisiana  Environmental 
Action  Network  (LEAN)  submitted 
comments  opposing  the  approval  of  the 
nonattainment  NSR  rule. 

Comment  1:  Four  commenters 
supported  approval  of  the 
nonattainment  NSR  rule. 

Response  1:  The  EPA  agrees.  We  have 
determined  that  these  changes  to  the 
minimum  offset  ratios  for  new  major 
stationary  soiuces  and  major 


modifications  at  major  stationery 
soiuces  in  the  Baton  Rouge  Area  are 
approvable.  The  revisions  that  allow  an 
increase  in  VOC  emissions  to  be  offset 
by  a  decrease  in  emissions  of  NOx  are 
also  approvable. 

Comment  2:  The  LDEQ  noted  that  the 
offset  ratio  for  moderate  nonattainment 
areas  in  Section  III,  Table  1.  Minimum 
Offset  Ratios  for  New  and  Modified 
Major  Stationary  Sources,  should  be 
1.15  to  1.  not  1.10  to  1. 

Response  2:  We  agree,  and  have 
corrected  Table  I  in  this  final  rule  to 
reflect  the  correct  offset  ratio  for 
moderate  nonattainment  areas.  For 
additional  clarity  we  have  also  added 
the  footnotes  contained  in  the  LDEQ 
nonattainment  NSR  rule.  Minimum 
Offset  Ratios  table  to  our  Table  1  in  this 
action. 

Comment  3:  The  LDEQ  questions  the 
inclusion  of  the  reference  to  the 
memoranda  from  John  Seitz.  dated 
March  11. 1991,  "New  Source  Review 
(NSR)  Program  Transitional  Guidance," 
and  September  3. 1992,  "New  Source 
Review  (NSR)  Program  Supplemental 
Transitional  Guidance  on  Applicability 
of  New  Part  D  NSR  Permit 
Requirements."  The  commenter  notes 
that  since  Louisiana  has  a  program  that 
complies  with  all  Part  D  NSR  provisions 
of  the  CAA  amendments  of  1990.  as 
approved  by  the  EPA  on  October  10, 
1997  (62  FR  52951)  and  revisions  to  the 
section  on  January  5, 1999  (64  FR  415 
and  May  31.  2001  (66  FR  29491).  the 
EPA  "Transitional  Guidance" 
documents  would  not  be  relevant. 
Response  3:  The  EPA  agrees  that 
Louisiana  has  a  program  that  complies 
with  all  Part  D  NSR  provisions  of  the 
CAA  amendments  of  1990.  The 
relevance  of  the  Seitz  memoranda  arises 
from  the  statement  in  the  1992  , 

Transitional  Guidance  that  "for 
purposes  of  determining  the 
approvability  of  revised  NSRSIP's," 
sources  with  applications  complete 
before  the  date  in  question  will  be 
covered  by  the  NSR  rules  in  effiect  as  of 
the  application,  provided  certain 
conditions  are  met.  See  Supplemental 
Transitional  Guidance,  p.  2.  (The  March 
11. 1991.  Seitz  Transitional  Guidance 
memorandimi  is  relevant  to  this  rule 
only  as  it  informs  the  1992 
memorandum;  accordingly,  we  have 
removed  it  from  the  discussion  in  Part 
IV,  above.)  We  included  this  provision 
to  apply  to  applications  deemed 
administratively  complete  prior  to  the 
December  20,  2001,  promulgation  of  the 
LDEQ's  nonattainment  NSR  rule. 
Sources  that  submitted  complete  permit 
applications  prior  to  the  promulgation 
date  of  the  new  NSR  permit 
requirements  may  receive  final  permits 
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under  the  previous  State  NSR  rules, 
provided  that  the  following  conditions 
are  met:  (1)  The  State  and  the  source 
move  expeditiously  towards  final 
permit  issuance:  (2)  construction  begins 
no  later  than  18  months  horn  the  date 
of  permit  issuance  unless  an  earlier  time 
is  required  under  the  applicable  SIP;  (3) 
construction  is  not  discontinued  for  a 
period  of  18  months  or  more;  and  (4) 
construction  is  completed  within  a 
reasonable  time.  States  may  not  grant 
permit  extensions  beyond  these  time 
periods  unless  the  permittee  is  required 
in  a  federally-enforceable  manner  to 
meet  the  new  Part  D  NSR  provisions. 

Comment  4:  The  LX)EQ  requests  that 
a  statement  in  Section  VIII  (How  does 
the  State's  NSR  regulation  in  Chapter  5 
interact  with  the  NOx  control  regulation 
in  Chapter  22  and  the  revised  banking 
regulation  in  Chapter  6?)  be  changed 
from  "The  State  has  recently  revised  the 
NOx  control  regulation  in  Chapter  22." 
to  read:  "The  State  has  recently 
promulgated  and  revised  the  NOx 
control  regulation  in  Chapter  22." 

Response  4:  The  EPA  agrees  and  so 
notes  this  comment. 

Comment  5:  The  TELC  requested  an 
extension  to  the  public  comment  period 
of  30  days. 

Response  5:  The  EPA  is  under  no 
obligation  to  extend  the  comment 
period  or  to  accept  late  comments.  We 
decided  to  accept  comments  which 
were  received  by  oiu-  office  by  close-of- 
business  on  August  26,  2002.  This  time 
frame  corresponds  to  the  estimated 
travel  time  for  first  class  mail  for  a  letter 
mailed  and  postmarked  on  the  last  day 
of  the  comment  period,  August  22, 
2002. 

Comment  6:  The  TELC  has  concerns 
with  the  emission  reductions  generated 
by  facilities  which  are  required  to 
comply  with  NOx  emission  Reasonably 
Available  Control  Technology  (RACT) 
requirements  in  Louisiana's  revised 
NOx  rule,  which  EPA  proposed  to 
approve  on  July  23,  2002  (67  FR  48095). 
The  commenter  is  concerned  that 
facilities  which  elect  to  implement 
RACT  before  the  compliance  date 
required  by  the  rule.  May  1,  2005,  could 
be  considered  to  be  doing  so 
voluntarily.  And  as  voluntary 
reductions,  i.e.,  not  required  by  federal 
or  state  law,  these  NOx  reductions  could 
be  deemed  surplus,  and  therefore, 
eligible  for  use  as  emission  offsets, 
including  offsets  of  VOCs. 

Response  6:  The  EPA  disagrees  with 
the.  commenter's  interpretation  that 
facilities  which  elect  to  implement 
RACT  before  the  compliance  date 
required  by  the  rule.  May  1,  2005, 
would  generate  reductions  eligible  for 
use  as  emission  offsets. 


Louisiana  promulgated  its  revised 
NOx  ndes  on  February  20,  2002 
(Louisiana  Register,  Vol.  28,  No.  2).  On 
February  27,  2002,  the  State  submitted 
to  EPA  tiie  revised  NOx  rules  for  the 
Baton  Rouge  area  and  its  Region  of 
Influence.  The  revised  NOx  rule 
requires  certain  affected  categories  of 
NOx-generating  facilities  to  achieve 
RACT  "as  expeditiously  as  possible,  but 
no  later  than  May  1,  2005."  This  date 
takes  into  consideration  the  time 
affected  categories  of  NOx-generating 
facilities  may  need  to  procure,  calibrate 
and  implement  RACT.  On  July  23,  2002, 
the  EPA  proposed  approval  of  the  SIP 
revisions  to  regulate  emissions  of  NOx 
to  meet  requirements  of  the  CAA  (67  FR 
48095).  Section  173(c)(2)  of  the  Act 
states  that  reductions  otherwise 
required  by  the  Act  are  not  creditable  as 
offsets.  Although  the  rule  permits 
affected  categories  of  NOx-generating 
facilities  to  achieve  compliance  with 
NOx  RACT  no  later  than  May  1,  2005, 
the  rule  became  effective  when 
promulgated.  Therefore,  facilities 
achieving  NOx  RACT  compliance  before 
May  1,  2005,  are  creating  emission 
reductions  as  required  by  law. 
Therefore,  such  facilities  will  not  obtain 
ERCs  and  cannot  offset  VOC  emissions 
by  early  RACT  implementation. 
Furthermore,  emissions  decreased  by  a 
voluntary  action  must  be  permanent  in 
order  to  meet  the  siu'plus  ERC  criteria. 
Because  the  rule  provides  for 
compliance  no  later  than  May  1,  2005, 
reductions  made  before  that  date  could 
not  be  considered  permanent,  and 
therefore  could  not  be  surplus. 

For  the  above  reasons,  tne  comment 
does  not  indicate  that  any  change  to  the 
rule  is  required. 

Comment  7:  The  TELC  is  concerned 
that  facilities  will  now  be  able  to  install 
LAER  technology  to  control  NOx 
emissions,  "count  the  NOx  reductions 
as  siuplus,  and  use  them  to  offset  new 
increases  in  VOCs  so  that  those  new 
modifications  can  .  .  .  escape  New 
Source  Review."  The  commenter  is 
further  concerned  that  this  procedure 
will  allow  industry  to  emit  greater 
quantities  of  VOCs  into  the  air  than 
currently  allowed,  with  harmful  effects 
on  the  Baton  Rouge  area. 

Response  7:  The  EPA  agrees  that 
sources  that  were  not  required  to  meet 
nonattainment  NSR  for  new  NOx 
soiut:es  during  the  NOx  waiver  would 
now  be  able  to  install  LAER  technology 
and  count  the  reductions  (from  the  level 
set  by  the  new  NOx  RACT  rule)  as 
surplus  and  available  for  use  as 
emissions  offsets  for  a  current  new 
source.  Such  current  new  major 
stationary  sources  and  major 
modifications  at  major  stationary 


sources  in  the  Baton  Rouge  area  would 
be  required  to  obtain  emissions  offsets 
at  the  ratios  specified  in  Table  1  of  this 
rulemaking.  Under  the  CAA  and  the 
revised  Louisiana  rule,  however, 
emissions  offsets  do  not  serve  to  allow 
a  facility  to  avoid  new  source  review. 
Instead,  a  facility  that  will  exceed  the 
emission  thresholds  in  the  relevant 
attainment  category  (see  Table  1)  must 
obtain  offsets  as  a  condition  of  receiving 
a  new  source  review  permit.  The 
generation  and  use  of  such  emissions 
credits  must  be  consistent  with  the 
definition  of  "Surplus  Emission 
Reductions"  in  LAC  33:111605.  The 
LDEQ's  nonattainment  NSR  procedures 
also  require  that  emission  reductions 
claimed  as  offset  credit  shall  be 
sufficient  to  ensiu^  "Reasonable  Further 
Progress"  toward  attainment,  that 
emission  offsets  provide  a  net  air  quality 
benefit,  and  that  the  offsets  must  be 
federally  enforceable,  before 
commencement  of  construction  of  the 
proposed  new  source  or  major 
modification.  Offsets  thus  are  a  vital 
part  of  the  mechanism  that  ensures  that 
new  projects,  and  modifications  wiU  not 
harm  the  attaiiunent  status  of  the  area  in 
question. 

The  effect  of  each  of  the  above 
scenarios  would  be  a  reduction  in 
overall  emissions  for  the  Baton  Rouge 
area,  because  the  new  sources  would 
have  to  seek  minimiun  offsets  in  excess 
of  what  the  new  source  is  expected  to 
release  as  emissions. 

Finally,  the  conmi&nter  may  have 
intended,  with  the  reference  to  offsets 
used  to  avoid  NSR,  to  refer  to  the 
"netting"  analysis  conducted  under  Part 
504(A)(4)  of  the  proposed  rule.  In  this 
analysis,  the  net  emissions  increase 
from  the  construction  of  a  new  major 
stationary  source  or  any  major 
modification  at  a  stationary  source  is 
compared  to  the  values  in  Table  1  to 
determine  whether  a  new  source  review 
must  be  performed.  The  inter-precursor 
trading  provision  of  the  revised  rule, 
however,  applies  only  to  the  use  of 
emission  offsets,  not  to  the  netting 
analysis.  See  LAC  33:III.504.G. 
(definition  of  major  modification, 
providing  that  "VOC  and  NOx 
emissions  shall  not  be  aggregated  for  the 
purpose  of  determining  significant  net 
emissions  increase.").  LDEQhas 
confirmed  to  the  EPA  that  this 
interpretation  of  the  rule  is  correct. 
Accordingly,  the  potential  harm  the 
commenter  cites — i.e.,  the  use  of  NOx 
emission  reductions  to  avoid  new 
source  review  for  new  VOC  emissions — 
cannot  occur  as  a  result  of  the  revised 
rule. 
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For  the  above  reasons,  the  comment 
does  not  indicate  that  any  change  to  the 
rule  is  required. 

Comment  8:  The  TELC  charges  that 
LDEQ  has  taken  inconsistent  positions 
regarding  modeling  and  the  effects  of 
NOx  reduction  on  attainment  of  the 
ozone  NAAQS.  The  commenter  points 
out  that  on  January  26, 1996  (61  FR 
2438),  the  EPA  granted  an  exemption 
from  the  RACT  and  NSR  requirements 
for  major  stationary  sources  of  NOx, 
pursuant  to  section  182(f)  of  the  CAA. 
This  exemption  was  based  on  modeling 
submitted  by  LDEQ  in  a  1994  petition 
that  demonstrated  that  additional  NOx 
emission  controls  within  the  Baton 
Rouge  area  will  not  contribute  to 
attainment  of  the  ozone  NAAQS  for  the 
area.  On  May  7,  2002  (67  FR  30638),  the 
EPA  rescinded  that  exemption  based  on 
more  recent  modeling  conducted  for  the 
Baton  Rouge  area,  submitted  by  LDEQ 
September  24,  2001,  that  indicates  that 
control  of  NOx  sources  will  help  the 
area  attain  the  ozone  NAAQS. 
According  to  the  commenter,  this 
change  in  approach  to  NOx  regulation 
has  the  effect  of  creating  "loopholes  in 
the  law." 
^      Response  8:  The  "loopholes"  that  the 
commenter  complains  of  are  addressed 
elsewhere  in  this  dociunent  (see 
comments  and  responses  6  and  7).  This 
response  addresses  only  the 
commenter's  apparent  assertion  that 
Louisiana's  scientific  approach  to  NOx 
regvilation  is  unfounded.  The  EPA 
disagrees  with  this  argiunent.  In 
granting  the  NOx  exemptions  January 
26, 1996  (61  FR  2438),  the  EPA  reserved 
the  right  to  reverse  the  approval  of  the 
exemptions  if  subsequent  modeling  data 
demonstrated  an  ozone  attaiiunent 
benefit  from  NOx  emission  controls. 
Photochemical  grid  modeling  recently 
conducted  for  the  Baton  Rouge  area  SIP 
indicates  control  of  NOx  sources  will 
help  the  area  attain  the  ozone  NAAQS. 
The  State  of  Louisiana  therefore 
requested  that  the  EPA  rescind  the  NOx 
exemption  based  on  this  new  modeling 
on  September  24,  2001.  In  our  proposed 
approval  of  the  rescission  of  the  NOx 
waiver  May  7,  2002  (67  FR  30638),  we 
stated  that  we  believed  that  the  State 
had  adequately  demonstrated  that 
additional  NOx  reductions  would 
contribute  to  attainment  of  ozone 
NAAQS.  The  State  of  Louisiana  is  not 
the  only  state  that  has  requested  that  the 
EPA  rescind  its  NOx  waiver  based  on 
updated  photochemical  grid  modeling 
information.  Seven  years  elapsed 
between  the  LDEQ's  previous  modeling 
demonstration  that  additional  NOx 
reductions  would  not  contribute  to  area 
attainment,  and  the  most  recent 
modeling  events  demonstrating  the 


Baton  Rouge  area  to  be  NOx  limited. 
Pollution  control  technology,  including 
air  modeling,  is  a  dynamic  and  evolving 
field.  The  model  used  by  LDEQ  to 
support  its  request  for  approval  of  the 
NOx  waiver  was  Urban  Airshed  Model 
(UAM)  IV,  which  is  an  EPA-approved 
photochemical  grid  model.  The  model 
used  by  LDEQ  to  support  its  request  for 
rescission  of  the  NOx  waiver  was  UAM 
V.  This  represents  a  significant 
refinement  in  modeling  technology. 
Additionally,  emission  inventory  tools 
have  been  improved  during  this  seven 
year  period  frtjm  when  the  State 
initially  requested  the  NOx  waiver. 

Comment  9:  The  TELC  states  that 
"inter-pollutant  trading,"  eliminated 
fitim  the  revised  emission  reduction 
credits  banking  nde,  and  "inter- 
precursor  trading,"  allowed  by  the 
revised  nonattainment  NSR  rule,  refer  to 
the  same  concept. 

Response  9:  In  this  rulemaking,  the 
EPA  does  not  intend  that  "inter- 
pollutant  trading"  and  "inter-precursor 
trading"  refer  to  the  same  concept. 
"Inter-pollutant  trading"  refers  to  the 
trading  of  NAAQS  criteria  pollutants, 
i.e.,  carbon  monoxide,  sulphur  dioxides, 
particulate  matter  (less  than  10  microns 
in  diameter),  and  ozone.  "Inter- 
precursor  trading"  refers  to  the  trading 
of  precursor  components  of  a  NAAQS 
pollutant — in  this  case  ozone,  with 
precursors  being  VOCs  and  NOx- 

Comment  10:  The  TELC  states  that  the 
provisions  in  the  revised  nonattainment 
NSR  rule  allowing  IPT  are  illegal.  The 
commenter  disagrees  with  the  EPA's 
position  on  IPT  in  oiu  proposed 
nonattainment  NSR  notice.  The 
commenter  cites  several  provisions  as 
follows  to  support  their  assertion. 

(1)  The  commenter  states  that  section 
173(c)(1)  of  the  CAA  requires  that  new 
or  modified  stationary  sources  offset 
emission  increases  of  a  given  pollutant 
with  reduction  of  the  same  pollutant.  In 
addition,  the  commenter  states  that  "the 
substitution  mentioned  in  [CAA 
Section]  182(c)(2)(C)  does  not  refer  to 
substituting  emission  reductions  of  one 
precursor  for  another,  but  to  substituting 
one  control  plan  for  another.  Even  then 
states  can  only  substitute  in  accordance 
with  EPA  guidance  required  by  that 
section." 

(2)  The  commenter  references  the 
NOx  Substitution  Guidance  (EPA, 
December  1993),  stating  that  it  makes  no 
mention  of  allowing  inter-precursor 
trading. 

(3)  "Hie  commenter  notes  that  the  EIP 
Guidance,  used  a  basis  for  the  EPA's 
proposed  approval  of  the  nonattainment 
NSR  rule,  is  not  the  guidance  Congress 
required  in  section  183  of  the  CAA. 


(4)  The  commenter  quotes  frtim  the 
February  2,  2000  (65  FR  4887),  final 
rulemaking  on  the  California  SIP 
revision  for  the  El  Dorado  County  Air 
Pollution  Control  District,  stating.  "As 
recently  as  February  2,  2000,  EPA 
recognized  that  "the  CAA  doesn't 
explicitly  authorize  inter-precursor," 
and  that  "a  strict  interpretation  of  the 
Act  woidd  prohibit  air  districts  bom 
allowing  this  practice  at  all  in  NSR 
rules." 

Response  10:  We  disagree.  The  inter- 
preciu^or  trading  provision  in  the 
nonattaiiunent  NSR  rule,  which  allows 
an  increase  in  VOC  emissions  to  be 
offset  by  a  decrease  in  emissions  of 
NOx,  is  approvable. 

CAA  Section  173(c)(1)— The  EPA 
agrees  that  section  173(c)(1)  is  silent  on 
the  concept  of  inter-precursor  trading 
(IPT).  Nonetheless,  while  we  do  not 
have  specific  requirements  for  IPT  that 
apply  to  all  circumstances,  we  have 
recognized  that  IPT  can  be  allowed 
under  limited  circumstances.  0\u 
position  on  IPT  can  be  found  at 
Appendix  16.9  in  the  EIP  guidance.  An 
economic  incentive  program  (EIP)  is  a 
regulatory  program  that  achieves  an  air 
quality  objective  by  providing  market- 
based  incentives  or  information  to 
emission  sources.  For  example,  a 
uniform  emission  reduction 
requirement,  based  for  instance  on 
installation  of  a  required  emission 
control  technology,  does  not  take 
account  of  variations  in  processes, 
operations,  and  control  costs  across 
sources  even  of  the  same  type,  such  as 
electric  utilities,  or  petroleum  refiners. 
An  EIP  empowers  sources  to  find  the 
means  that  are  most  suitable  and  most 
cost-effective  for  their  particular 
circumstances,  by  providing  flexibility 
in  how  sources  meet  an  emission 
reduction  target. 

CAA  Section  182(c)(2)(B)— The 
relevance  of  Section  182(c)(2)(C)  of  the 
CAA  is  its  recognition  that  both  VOCs 
and  NOx  emissions  combine  in  the 
atmosphere  to  create  ozone,  and  that  a 
reduction  in  the  levels  of  NOx  as  well 
as  VOCs  can  lower  ozone  levels  more 
effectively  than  a  reduction  in  the  levels 
of  VOCs  alone  imder  Section 
182(c)(2)(B).  Although  Section 
182(c)(2)(C)  is  silent  on  the  concept  of 
IPT,  it  does  allow  a  combination  of  NOx 
emission  reductions  for  VOC  emission 
reductions,  stating  that  the  resulting 
reduction  "in  ozone  concentrations" 
must  be  "at  least  equivalent"  to  that 
which  would  resiUt  bom  3%  VOC 
reductions  required  as  a  demonstration 
of  Reasonable  Fiuther  Progress  (RFP) 
under  Section  182(c)(2)(B).  This  3% 
requirement  can  be  lessened  if  the  SIP 
includes  the  measures  that  are  achieved 
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in  practice  by  sources  in  the  same 
source  category  in  nonattainment  areas 
of  the  next  higher  ozone  classification 
area.  The  LDEQ  rule  does  satisfy  this 
provision,  as  it  requires  new  stationary 
sources  to  obtain  emission  offsets  at  the 
next  higher  ozone  classification  ratio. 

NOx  Substitution  Guidance — While 
we  agree  that  the  NOx  Substitution 
Guidance  (EPA,  December  1993)  is  also 
silent  on  the  issue  of  IPT,  it  does 
provide  that  the  RFP  reductions  should 
be  consistent  with  those  needed  for 
attainment.  Fiuther,  it  provides  that  the 
Attaiiunent  and  RFP  Plans  should  show 
that  reductions  of  NOx  consistent  with 
those  needed  for  attainment  can  be 
accepted  as  equivalent  to  what  would  be 
required  for  a  VOC-only  attainment.  The 
LDEQ's  aurent  nonattainment  NSR 
procedures  also  require  that  emission 
reduction  claimed  as  offset  credit  shall 
be  sufficient  to  ensure  RFP  toward 
attainment. 

EIP  Guidance — Because  this  revision 
to  the  nonattainment  NSR  rule  is  not 
itself  a  market-based  program  for 
achieving  air  quality  improvements  (and 
is  therefore  not  an  EIP  as  defined  by  the 
EPA),  we  did  not  evaluate  LAC 
33:111.504  as  a  whole  with  respect  to 
Appendix  16.9  of  the  EIP  Guidance. 
However,  because  the  IPT  guidance 
provided  in  the  EIP  document  applies 
generally  to  NSR  offsets,  we  did 
consider  the  LDEQ  rule  in  light  of  the 
IPT  provisions  in  the  EIP  Guidance,  and 
determined  that  the  rule  is  consistent 
with  those  provisions.  In  particulcU', 
Appendix  16.9  of  the  EIP  Guidance 
requires  that  a  suitable  EIP  inter- 
precursor  trade  must  either  reduce 
emissions  or  not  increase  emissions, 
and  outlines  six  criteria  for  showing  that 
IPT  is  appropriate.  (Alternatively, 
instead  of  using  these  six  criteria,  it  is 
permissible  to  conduct  air  quality 
modeling  for  individual  ozone  inter- 
precursor  trades  to  demonstrate  that 
anticipated  trades  will  either  reduce 
emissions  or  not  increase  emissions.) 

The  IPT  conditions  in  the  LDEQ  rule 
are  consistent  with  the  criteria  in  the 
EIP  Guidance:  (1)  The  LDEQ  has 
conducted  an  approvable  attainment . 
demonstration  meeting  the  requirements 
of  Section  110  of  the  CAA;  (2)  the 
technical  justification  for  use  of  IPT  is 
consistent  with  the  approvable 
attainment  demonstration;  (3)  the 
geographic  area  is  restricted  to  the  Baton 
Rouge  area;  (4)  IPT  is  compliant  with 
hazardous  air  pollutant  requirements  as 
discussed  in  Response  11;  (5)  sources 
are  required  to  offset  an  increase  in  VOC 
emissions  with  a  greater  amount  of  NOx 
emissions;  and  (6)  trades  will  not  be 
approved  where  there  will  not  be 
progress  toward  ozone  attainment.  The 


attainment  demonstration  modeling  also 
supports  the  use  of  the  ratio  required  by 
the  LDEQ's  rule  and  demonstrates  that 
any  emission  offset  allowed  by  the  rule 
will  have  no  adverse  effect.  Further,  the 
Attainment  Plan/Transport  SIP  includes 
an  enforceable  commitment  to  perform 
and  submit  a  mid-course  review  by  May 
1,  2004.  This  mid-course  review  would 
include,  among  other  things,  a  re- 
evaluation  of  the  ratio  of  NOx  to  VOC 
emissions  reductions  needed  for 
attainment. 

The  EPA  does  agree  that  the  EIP 
guidance  is  not  the  guidance  Congress 
required  in  section  183  of  the  CAA.  It 
is  the  guidance  for  implementation  of 
sections  182(g)(4)(A),  187(d),  and  187(g) 
of  the  CAA.  The  guidance  required  in 
section  183  of  the  Act  is  the  NOx 
Substitution  Guidance  (EPA,  December 
1993),  which  is  discussed  above. 

Final  Rulemaking  on  the  California 
SIP  Revision  for  the  El  Dorado  County 
Air  Pollution  Control  District— IPT  has 
received  limited  proposed  approval 
from  the  EPA  in  the  State  of  New 
Hampshire  (66  FR  9278).  It  has  also 
received  limited  approval  in  several  air 
quality  districts  in  California  (Bay  Area, 
65  FR  56284;  El  Dorado,  65  FR  4887; 
Sacramento  Metropolitan  area;  San 
Diego  Coimty,  64  FR  42892;  San  Joaquin 
Valley.  65  FR  58252),  and  is  being 
considered  for  two  more  (the  South 
Coast  area,  and  the  Mojave  Desert  area). 
The  commenter  quotes  frtim  the  Federal 
Register  notice  for  the  final  rulemaking 
on  the  California  SIP  revision  for  the  El 
Dorado  County  Air  Pollution  Control 
District  (February  2,  2000  (65  FR  4887))- 
in  support  of  the  argument  that  the  CAA 
does  not  explicitly  allow  IPT.  The  EPA 
agrees  that  the  cited  Federal  Register 
notice  contains  the  language  quoted  by 
the  commenter.  It  is  helpful,  however, 
to  include  the  context  of  the  statement: 
"Section  173(c)(1)  of  the  CAA  requires 
that  new  or  modified  stationary  soiuces 
offset  emission  increases  of  a  given 
pollutant  with  reductions  of  the  same 
pollutant.  Since  the  CAA  doesn't 
explicitly  authorize  interprecursor 
trading,  a  strict  interpretation  of  the  Act 
would  prohibit  air  districts  from 
allowing  this  practice  at  all  in  NSR 
rules.  Recent  EPA  policy  has  allowed 
interprecursor  trading,  particularly 
among  ozone  precursors  in  ozone 
nonattainment  areas,  if  certain  criteria 
are  met.  Consistent  with  this  policy,  the 
District  has  two  possible  ways  to 
address  this  limited  disapproval  issue 
when  it  revises  Rule  523.  One  way  is  to 
include  rule  language  requiring  written 
EPA  concurrence,  for  each  proposed 
interprecursor  trade.  Alternatively,  the 
District  could  produce  a  technical 
justification  for  various  interprecursor 


offset  ratios,  and  then  revise  Rule  523  to 
include  those  ratios.  In  this  scenario, 
rule  language  requiring  case-by-case 
EPA  concurrence  would  not  be 
necessary.  Since  the  CAA  does  not 
explicitly  authorize  interprecursor 
trading,  EPA's  policy  is  to  require 
Agency  conciurence  for  such  trades, 
either  on  a  case-by-case  or  one  time  only 
basis  if  appropriate  ratios  are 
established  by  rule.  With  respect  to  the 
amount  of  time  required  for  EPA  to 
concur  on  a  specific  trade  in  the  case- 
by-case  scenario,  EPA  would  have  to 
make  its  determination  during  the 
comment  period  provided  for  the  draft 
permit.  This  would  not  delay  the  permit 
issuance  process." 

The  Fedruary  2,  2000,  response  thus 
notes  two  possible  ways  to  address  the 
approval  of  IPT:  (1)  Requiring  written 
EPA  concurrence  for  each  proposed  IPT 
case;  and  (2)  produce  a  technical 
justification  for  various  IPT  ratios  and 
revise  the  rule  to  include  those  ratios. 
Here,  the  state  has  included  ratios  in 
their  revised  nonattainment  NSR  rule 
and  has  submitted  the  technical 
justification  for  use  of  those  ratios  to  us. 

For  the  above  reasons,  EPA  finds  that 
the  use  of  IPT  in  the  revised  Louisiana 
rule  is  approvable. 

Comment  1 1 :  The  TELC  is  concerned 
that  approval  of  the  use  of  IPT  will 
overburden  African  American 
communities  along  the  Baton  Rouge 
corridor.  The  increase  in  VOC  emissions 
from  reductions  in  NOx  would  have 
severe  and  disparate  impact  on  minority 
communities  living  close  to  fenceline  of 
industries  involved  in  such  trades.  The 
commenter  states  that  many  VOCs  are 
also  considered.hazardous  air  pollutants 
(HAP).  The  commenter  cites  as  basis 
that  Appendix  16.9  of  the  EIP  Guidance 
requires  trades  that  involve  VOCs  to 
comply  with  the  HAP  framework  in 
section  16.2  of  the  EIP  Guidance.  The 
commenter  is  also  concerned  that  public 
must  have  sufficient  access  to 
information  to  ensure  a  meaningful 
opportunity  for  public  review  and 
participation. 

Response  11:  EPA  believes  the  revised 
NSR  rule  will  improve  air  quality  for  all 
of  the  Baton  Rouge  area.  We  do  not 
agree  that  the  use  of  IPT  will 
overburden  African  American 
communities  along  the  Baton  Rouge 
corridor.  The  Attainment  Plan/ 
Transport  SIP  revisions  change  only 
specific  portions  of  the  LDEQ 
regulations.  The  current  regulations 
foimd  at  LAC  33:111.504  continue  to 
require  that  emission  offsets  provide  a 
net  air  quality  benefit,  and  that  the 
offsets  must  be  federally  enforceable 
before  commencement  of  construction 
of  the  proposed  new  source  or  major 


modification.  The  emission  o&ets  must 
meet  all  applicable  state  requirements, 
any  applicable  new  source  performance 
standard  in  40  CFR  part  60,  and  any 
national  emission  standard  for  HAPs  in 
40  CFR  part  61  or  part  63. 

Additionally,  Chapter  51  of  the  LAC 
outlines  ambient  toxic  air  standards. 
Toxic  air  pollutants  (TAPs)  are  a  group 
of  state-related  chemicals  consisting 
mainly  of  volatile  organic  compounds. 
The  majority  of  TAPs  are  also  HAPs. 
Major  sources  of  TAPs  are  regulated 
under  LAC  33:111.  Chapter  51, 
Louisiana's  comprehensive  toxic  air 
pollutant  emission  control  program. 
TAPs  are  categorized  into  three  groups 
(Class  I.  n,  or  III)  based  on  their  relative 
toxicities.  If  emissions  of  a  Class  I  or  U 
TAP  increase  by  an  amount  greater  than 
its  fnininiiiin  emisslou  rate,  a  de 
minimis  level  established  for  each  TAP 
in  LAC  33:111.5112,  sources  of  such 
compoimds  require  maximiun 
achievable  control  technology  (MACT). 
Additionally,  the  impact  of  all  TAP 
emissions  must  be^below  their 
respective  health-based  ambient  air 
standards,  which  are  also  set  forth  in 
Section  5112.  In  this  way,  any  increase 
in  HAP  emissions  will  be  minimized 
and  therefore,  any  impact  on  minority 
commimities  living  close  to  fenceline  of 
industries  involved  in  trades  of  VOC 
increase  for  NOx  reductions  would  also 
be  minimized. 

The  effect  of  IPT  in  minority 
communities  is  most  appropriately 
taken  into  account  dtiring  the 
proceedings  on  a  particular  proposed 
NNSR  permit.  Under  Section  173(a)(5) 
of  the  Act,  an  "alternative  sites" 
analysis  must  be  conducted  for  each 
NNSR  permit,  which  requires 
consideration  of,  inter  alia,  the  "social 
costs"  of  the  construction  or 
modification,  e.g.,  the  disparate  impact 
on  minority  communities.  The 
Louisiana  regidation  implementing  this 
requirement,  LAC  33:III.504.D.7, 
contains  the  same  requirement: 

As  a  condition  for  issuing  a  permit  to 
construct  a  major  stationary  source  or  major 
modification  in  a  nonattainment  area,  the 
public  record  must  contain  an  analysis  •  •  • 
of  alternate  sites,  sizes,  production  processes, 
and  environmental  control  techniques  and 
demonstrate  that  the  benefits  of  locating  the 
source  in  a  nonattainment  area  significantly 
outweigh  the  environmental  and  social  costs 
imposed. 

(Emphasis  added.)  We  believe  the 
disparate  impacts  alleged  by  TELC  will 
be  addressed  in  individual  permit 
proceedings,  at  which  time  factual 
information  regarding  the  scope  of  the 
impact  and  the  affected  conmumity  will 
be  available.  EPA  is  entitled  to  review 
each  Title  V  permit,  and  thus  can  object 


even  in  the  absence  of  a  citizen  petition. 
We  are  committed  to  ensuring  through 
the  permit  review  process,  the  states 
standard  for  TAPS,  which  we  believe 
are  protective  of  human  health  and  the 
environment. 

The  EPA  takes  public  participation  in 
enviromnental  protection  issues  very 
seriously.  Regarding  public 
participation,  because  any  trade  wotdd 
be  linked  to  a  nonattainment  new 
sotuce  review  permit,  public  notice  and 
the  opportunity  to  request  a  public 
hearing  on  the  proposed  project  would 
be  mandatory.  Further,  the  infonnation 
in  the  LDEQ  banking  database,  defined 
at  LAC  33:111.605,  will  be  available  to 
the  public  upon  request.  We  agree  that 
access  to  information  is  a  necessary 
prerequisite  to  meaningful  public 
participation.  We  have  discussed  the 
records  access  issue  with  LDEQ.  Under 
past  practices,  some  citizens  have  had  a 
problem  finding  all  of  the  information 
regarding  air  permits.  LDEQ  has 
instituted  new  procedures  intended  to 
improve  public  access  to  records.  We 
will  continue  to  oversee  the  Louisiana 
Title  V  Operating  Permit  Program  to 
ensure  the  revised  public  participation 
procediues  are  being  effectively 
implemented  according  to  the  intent  of 
the  regulatory  requirements,  and  will 
recommend  further  changes  to  the 
LDEQ  if  needed. 

Comment  12:  The  TELC  lists  three 
points  from  the  EPA's  July  9,  2001, 
comments  to  LDEQ  on  the  State's 
proposed  nonattainment  NSR  revisions 
(Louisiana  Register  May  20,  2001).  The 
commenter  states  that  the  rule  does  not 
adequately  address  these  EPA 
comments  to  the  state:  (1)  EPA  noted 
that  LDEQ  had  not  provided  the 
required  technical  basis,  based  on 
modeling  of  current  emission  sources,  to 
support  its  NOx/VOC  trading  plan.  The 
modeling  must  demonstrate  that  the 
program  will  actually  reduce  ambient 
oz6ne.  Modeling  must  establish  a 
trading  ratio.  Nothing  in  the  public 
record  suggests  that  LDEQ  has  done  any 
of  the  required  modeling.  (2)  EPA 
required  that  there  be  an  "approvable 
and  replicable  procedure"  by  which 
these  trading  ratios  will  be  calculated  in 
the  future.  LDEQ  has  not  provided  any 
such  procedure.  (3)  EPA  required  that 
"the  program  should  make  sure  that  any 
trading  that  ocous  is  consistent  with 
the  attainment  demonstration."  LDEQ 
has  provided  no  procedxues  by  which 
the  consistency  of  trading  with  the 
attainment  demonstration  will  be 
monitored,  nor  has  it  even  committed  to 
doing  such  monitoring.  The  commenter 
is  concerned  that  the  EPA  proposed  to 
approve  the  same  regulation  even 


though  the  rule  was  not  revised  to 
reflect  any  of  its  concerns. 

Response  12:  The  EPA  disagrees  with 
these  assertions.  Extensive  urban 
airshed  modeling  has  been  conducted  in 
support  of  Louisiana's  revised  SIP.  The 
UAM  provides  the  technical  basis  to 
support  NOx  emission  credits  used  to 
offset  VOC  increases.  The  LDEQ 
conducted  approximately  100  UAM  V 
simulations  to  determine  the  emission 
control  strategy  direction,  emission 
control  strategy  level,  and  emission 
control  region  required  to  demonstrate 
attaiiunent.  The  UAM  clearly 
demonstrated  that  NOx  reductions  are 
more  effective  than  VOC  reductions  at 
reducing  ambient  ozone  concentrations 
in  the  Baton  Rouge  area.  UAM 
sensitivity  simulations  indicate  that  a 
30%  "across  the  board"  reduction  in 
VOC  emission  yielded  less  that  a  1  part 
per  billion  decrease  in  the  ozone  peak 
tor  the  three  ozone  episodes  modeled. 
Accordingly,  a  reduction  in  one  ton  of 
NOx  emissions  was  more  beneficial 
than  an  equivalent  reduction  in  VOC 
emissions.  It  was  also  for  these  reasons 
that  VOC  emission  credits  should  not  be 
allowed  to  offset  NOx  increases.  Even 
though  an  ozone  attainment  benefit  was 
shown  with  a  one  ton  increase  in  VOC 
emissions  for  a  one  ton  offset  of  NOx 
emissions,  the  LDEQ  rule  requires  that 
the  ratios  specified  in  Table  1  (Section 
504  of  Chapter  5  of  the  State  rule)  be 
employed  ff  NOx  emission  credits  are 
used  to  o^«t  VOC  increases. 

We  disagree  that  our  comment  in  our 
July  9.  2001,  letter  to  the  LDEQ  required 
that  the  State  provide  an  approvable  and 
replicable  procedure  by  which  these 
trading  ratios  will  be  calculated  "in  the 
future."  That  is,  the  purpose  of  that 
comment  was  not  to  request  procedures 
to  calculate  future  trading  ratios. 
Instead,  our  point  was  that  Louisiana's 
proposed  nonattainment  NSR  revisions 
did  not  make  clear  that  the  ratios  in 
Table  1  woxild  apply  to  IPT  trades.  The 
State's  final  rule  published  on  December 
20,  2001,  did  clarify  that  point.  The 
urban  airshed  modeling  conducted  by 
the  State  does  provide  a  basis  for  the  use 
of  the  trading  ratios  in  Table  1  for  use 
in  IPT  trades  and  the  modeling  is 
approvable  and  replicable.  However,  the 
EPA  does  acknowledge  that 
environmental  conditions  change  over 
time  and,  therefore,  periodic 
reevaluations  are  necessary  to  maintain 
compliance  with  the  ozone  NAAQS. 
The  LDEQ  also  recognizes  that  over 
extended  periods  of  time,  the  relative 
effectiveness  of  NOx  and  VOC  decreases 
at  reducing  ozone  levels  may  change.  It 
was  for  that  reason  that  the  state 
established  November  15,  2005.  as  a 
"sunset  date"  after  which  no  permits 
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will  be  issued  or  modiHed  allowing 
NOx  credits  to  offset  VOC  increases. 
Further,  the  Attainment  Plan/Transport 
SIP  includes  an  enforceable 
conunitment  to  perform  and  submit  a 
mid-course  review  by  May  1,  2004.  This 
mid-course  review  would  include, 
among  other  things,  a  re-evaluation  of 
the  ratio  of  NOx  to  VOC  emissions 
reductions  needed  for  attainment. 

The  EPA  also  believes  that  IPT  is 
consistent  with  the  attainment 
demonstration.  As  noted  above  LDEQ 
conducted  approximately  100  UAM  V 
simulations  to  determine  the  emission 
control  strategy  direction,  emission 
control  strategy  level,  and  emission 
control  region  required  to  demonstrate 
attainment.  The  UAM  did  demonstrate 
that  NOx  reductions  are  currently  more 
effective  than  VOC  reductions  at 
reducing  ambient  ozone  concentrations 
in  the  Baton  Rouge  area.  Additionally, 
an  increase  in  VOC  emissions  offset  by 
a  decrease  in  emissions  of  NOx  should 
be  analyzed  for  the  extent  of  impact 
from  each  pollutant  involved.  The 
LDEQ  has  agreed  in  implementing  this 
provision  to  evaluate  such  trades  on  a 
case-by-case  basis.  See  letter  from  Dale 
Givens,  Secretary  of  LDEQ  to  Gregg 
Cooke,  Regional  Administrator,  U.S. 
EPA,  Region  6  (May  3,  2002). 
Additionally,  in  response  to  a  comment 
sent  by  us  on  the  proposed  SIP 
revisions,  LDEQ  confirmed  that  further 
Urban  Airshed  Modeling  would  be 
required  on  a  case-by-case  basis  if  new 
data  or  evidence  comes  to  light  that 
indicates  a  NOx  for  VOC  trade  will  not 
be  beneficial  to  the  environment. 

Comment  13:  Louisiana  Generating 
LLC  (LaGen)  commented  that  LDEQ's 
proposed  Attainment  Plan/Transport 
SIP  revisions  contain  a  proposed 
Control  Strategy  Element,  Section  4.2.1 
Permitting  NOx  Sources,  that  could 
result  in  the  imposition  of  the 
equivalent  of  the  nonattainment  rules  in 
an  attainment  area  without  authority  of 
law.  LaGen  stated  that  the  revised 
nonattainment  NSR  regulation  is  not 
approvable  to  the  extent  that  any  of  the 
provisions  of  the  regulation  could  be 
implemented  to  support  requiring 
onsets  of  new  facilities  or  major " 
modifications  in  attainment  parishes. 

Response  13:  We  disagree.  As  noted 
in  its  plain  language,  Section  4.2.1  is  not 
intended  as  new  policy  or  guidance.  We 
disagree  yvith  the  commenter's 
interpretation  that  Section  4.2.1  of 
Louisiana's  SIP  imposes  nonattainment 
rules  in  an  attainment  area.  Section 
4.2.1  provides  the  State's 
acknowledgment  of  the  requirements  of 
sections  llO(j)  and  165(a)(3)  of  the  Act, 
which  prohibit  the  permitting  of 
emissions  from  the  construction  or 


operation  of  sources  that  will  cause,  or 
contribute  to,  air  pollution  in  excess  of 
any  national  ambient  air  quality 
standard  in  any  air  quality  control 
region,  or  any  other  applicable  emission 
standard  or  standard  of  performance 
under  the  Act.  EPA  has  proposed 
approval  of  Louisiana's  1-hour  ozone 
attainment  demonstration  SIP  in  a 
separate  rulemaking,  67  FR  50391, 
(August  2,  2002),  and  will  address 
LaGen's  comment  regarding  the 
approvability  of  the  SIP  when  we  taken 
final  action  on  that  rulemaking. 

The  stated  applicability  of  the  LDEQ 
nonattainment  NSR  revised  rule  in 
section  504(A)is  for  the  construction  of 
any  new  major  stationary  source  or  to 
any  major  modification  at  a  major 
stationary  source,  provided  such  source 
or  modification  will  be  located  within  a 
nonattainment  area,  so  designated 
pursuant  to  section  107  of  the  CAA,  and 
will  emit  a  regulated  pollutant  for 
which  it  is  major  and  for  which  the  area 
is  designated  nonattaiiunent. 

Vn.  What  Is  the  Scope  of  the  EPA's 
Final  Action? 

The  EPA  is  approving  changes  to  the 
minimum  offset  ratios  for  new  major 
stationary  sources  and  major 
modifications  at  major  stationary 
sources  in  the  Baton  Rouge  Area.  These 
approved  revisions  also  allow  an 
increase  in  VOC  emissions  to  be  offset 
by  a  decrease  in  emissions  of  NOx- 
These  changes  revise  LAC  33:111.504, 
previously  approved  by  the  EPA  on  May 
31,2001  (66  FR  29491). 

Vin.  Administrative  Requirements 

A.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 


significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4). 

B.  Executive  Otder  13045 

Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks  (62  FR  19885. 
April  23, 1997),  applies  to  any  rule  that: 
(1)  Is  determined  to  be  economically 
significant  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  nde  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency.  This 
proposed  action  is  not  subject  to 
Executive  Order  13045  because  this  is 
not  an  economically  significant 
regulatory  action  as  defined  by 
Executive  Order  12866. 

C.  Executive  Order  13175 

On  November  6,  2000,  the  President 
issued  Executive  Order  13175  (65  FR 
67249)  entitled,  "Consultation  and 
Coordination  with  Indian  Tribal 
Governments."  Executive  Order  13175 
took  effect  on  January  6,  2001,  and 
revokes  Executive  Order  13084  (Tribal 
Consultation)  as  of  that  date.  This 
rulemaking  does  not  affect  the 
communities  of  Indian  tribal 
governments.  Accordingly,  the 
requirements  of  Executive  Order  13175 
do  not  apply. 

D.  Executive  Order  12898 

Executive  Order  12898  requires  that 
each  Federal  agency  make  achieving 
environmental  justice  part  of  its  mission 
by  identifying  and  addressing,  as 
appropriate,  disproportionately  high 
and  adverse  human  health  or 
environmental  effects  of  its  programs, 
policies,  and  activities  on  minorities 
and  low-income  populations.  The  EPA 
believes  that  this  rule  should  not  raise 
environmental  justice  issues.  The 
overall  result  of  the  progremi  is  regional 
reductions  in  ozone.  Because  this 
program  will  likely  reduce  local  ozone 
levels  in  the  air,  and  because  there  are 
additional  provisions  under  the  CAA  to 
ensure  that  ozone  levels  are  brought  into 
compliance  with  national  ambient  air 
quality  standards,  it  appears  unlikely 
that  this  program  would  permit  adverse 
affects  on  local  populations. 


E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  imless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions. 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  nde  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  nile.  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  before  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  imtil  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Pursuant  to  5  U.S.C.  6Q5(b),  I  certify 
that  today's  rule  would  not  have  a 
,   significant  impact  on  a  substantial 
niunber  of  small  entities  writhin  the 
meaning  of  those  terdis  for  RFA 
purposes. 

F.  Unfunded  Mandates  Reform  Act 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA), 
signed  into  law  on  March  22, 1995,  EPA 
must  prepare  a  budgetary  impact 
statement  to  accompany  any  proposed 
or  final  rule  that  includes  a  Federal 
mandate  that  may  result  in  estimated 
annual  costs  to  state,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector,  of  $100  million  or  more. 
Under  section  205,  EPA  must  select  the 
most  cost-effective  and  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  nde  and  is 
consistent  with  statutory  requirements. 
Section  203  requires  EPA  to  establish  a 
plan  for  informing  and  advising  any 
small  governments  that  may  be 
significantly  or  uniquely  impacted  by 
the  rule. 

EPA  believes,  as  discussed  above,  that 
because  this  rule  approves  pre-existing 
requirements  imder  state  law  and  does 
not  impose  any  additional  enforceable 
duty,  it  does  not  constitute  a  Federal 
mandate,  as  defined  in  section  101  of 
the  UMRA. 


G.  Executive  Order  13132 

Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999)  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  state 
and  local  officials  in  the  development  of 
regiUatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132,  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
Government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  state  and  local 
governments,  or  EPA  consults  with  state 
and  local  officials  early  in  the  process 
of  developing  the  proposed  regulation. 
EPA  also  may  not  issue  a  regulation  that 
has  federalism  implications  and  that 
preempts  state  law  unless  the  Agency 
consults  with  state  and  local  officials 
early  in  the  process  of  developing  the 
proposed  regulation. 

This  action  merely  approves  a  state 
rule  implementing  a  Federal  standard, 
and  does  not  alter  the  relationship  of  the 
distribution  of  power  and 
responsibilities  established  in  the  CAA. 
Thus,  the  requirements  of  section  6  of 
the  Executive  Order  do  not  apply  to  this 
final  action. 

H.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(dTof  the  National 
Technology  "Transfer  and  Advancement 
Act  of  1995  (NTTAA),  Public  Law  104- 
113.  section  12(d)  (15  U.S.C.  272  note) 
directs  EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  woiUd  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standards 
bodies.  The  NTTAA  directs  EPA  to 
provide  Congress,  through  0MB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
volimtary  consensus  standards. 

In  reviewing  SEP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 


absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  iise  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply. 

/.  Paperwork  Reduction  Act 

This  rule  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.). 

/.  Concessional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  section  801  et  seq.,  as  added  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996, 
generally  provides  that  before  a  rule 
may  take  effect,  the  agency 
promiUgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  before  publication  of  the  rule  in 
the  Federal  Register.  A  major  nde 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  section  804(2). 

Under  section  3Q7(b)(l)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Coiul  of  Appeals  for  the 
appropriate  circuit  by  November  29, 
2002.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
30Z(b)(2).) 

List  of  Subfects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Hydrocarbons, 
Intergovemmeytal  relations.  Ozone, 
Nitrogen  oxides.  Volatile  organic 
compoimds.  Reporting  and 
recordkeeping  requirements. 
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Dated:  September  20,  2002. 
Larry  Starfield, 

Acting  Regional  Administrator.  Region  6. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 


PART  52— [AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  at  seq. 
Subpart  T— Louisiana 

2.  In  §  52.970  the  table  in  paragraph 
(c)  is  amended  by  revising  the  entry  for 


Section  504  imder  chapter  5  to  read  as 
follows: 

§52.970    Identification  of  plan. 


(c)* 


EPA  Approved  Louisiana  Regulations  in  the  Louisiana  SIP 


State  citation 


Title/subject 


State  approval  date 


EPA  approval  date         Comments 


Chapter  5 — Permit  Procedures 


Section  504 


Nonattainment  New  Source  Review  Procedures       Dec.  2001 ,  LR  27:2225 


Sept.  30,  2002  and  [FR 
Cite]. 


[FR  Doc.  02-24637  Filed  9-27-02;  8:45  am] 

BILUNG  CODE  SS6»-«0-U 


ENVIRONIMEFfrAL  PROTECTION 
AGENCY 

40CFRPart62     ' 
[OH153-1a;  FRL-7386-9] 

Approval  and  Promulgation  of  State 
Implementation  Plans;  Ohio 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

summary:  The  EPA  is  approving  a 
negative  declaration  submitted  by  the 
State  of  Ohio  which  indicates  that  the 
State  does  not  need  regulations  covering 
existing  Small  Municipal  Waste 
Combustors  (MWC)  units.  Ohio 
submitted  its  negative  declaration 
regarding  this  category  of  sources  in  a 
letter  dated  June  25,  2002.  The 
declaration  was  based  on  a  systematic 
search  of  the  State's  internal  databases 
and  follow-up  discussions  with  local  air 
offices,  which  resulted  in  the 
determination  that  there  are  no  affected 
small  MWC  imits  in  Ohio. 
DATES:  This  direct  final  rule  is  effective 
on  November  29,  2002,  without  further 
notice  unless  EPA  receives  adverse 
written  comments  by  October  30,  2002. 
If  adverse  conmient  is  received,  EPA 
will  publish  a  timely  withdrawal  of  this 
direct  final  rule  in  the  Federal  Register 
and  inform  the  public  that  the  rule  will 
not  take  effect. 


ADDRESSES:  Written  comments  should 
be  sent  to:  J.  Elmer  Bortzer,  Chief, 
Regidation  Development  Section,  Air 
Programs  Branch  (AR-ISJ),  U.S. 
Environmental  Protection  Agency,  77 
West  Jackson  Boulevard,  Chicago, 
Illinois  60604. 

A  copy  of  the  negative  declaration  is 
available  for  inspection  at  the  U.S. 
Environmental  Protection  Agency, 
Region  5,  Air  and  Radiation  Division,  77 
West  Jackson  Boulevard,  Chicago, 
Illinois  60604.  (Please  telephone  John 
Paskevicz  at  (312)  886-6084  before 
visiting  the  Region  5  Office.) 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Paskevicz,  Environmental  Engineer, 
Regulation  Development  Section,  Air 
Programs  Branch  (AR-18J),  EPA,  Region 
5,  Chicago.  Illinois  60604,  (312)  886- 
6084. 

SUPPLEMENTARY  INFORMATION: 
Throughout  this  document  wherever 
"we,' 
EPA. 


'us,"  or  "our"  is  used  we  mean 


Table  of  Contents 

I.  What  is  the  background  for  this  action? 

II.  Negative  declarations  and  their 

justification. 

III.  EPA  review  of  Ohio's  negative 

declaration. 

IV.  Administrative  Requirements 

I.  What  Is  the  Background  for  This 
Action? 

On  December  6,  2000,  the  EPA 
finalized  a  rule  for  small  MWC  units. 
EPA  promulgated  this  rule  based  on 
sections  111(d)  and  129  of  the  Clean  Air 
Act  (Act)  Amendments  of  1990.  The 
federal  rule  includes  emission 


guidelines  for  existing  units  and 
standards  of  performance  for  new, 
modified  or  reconstructed  sources.  EPA 
published  the  rule  for  existing  small 
MWC  units  in  the  Federal  Register  on 
December  6,  2000,  (65  FR  76378),  to  be 
codified  at  40  CFR  part  60,  subpart 
BBBB  (Emission  Guidelines  for  Small 
Mimicipal  Waste  Combustion  Units.) 
EPA  published  rules  for  new,  modified 
and  reconstructed  small  MWC  units  in 
the  Federal  Register  on  December  6, 
2000,  (65  FR  76350),  to  be  codified  at  40 
CFR  part  60,  subpart  AAAA  (New 
Source  Performance  Standards  for  New 
Small  Municipal  Waste  Combustion 
Units).  The  regiUatory  text  and  other 
background  information  for  these  final 
rulemakings  can  be  accessed 
electronically  fi-om  the  EPA  Technology 
Transfer  Network  website.  For  small 
MWC  the  Web  site  address  is:  http:// 
www.epa.gov/ttn/atw/129/mwc/ 
rimwc2.html. 

Sections  111(d)  and  129  of  the  Act 
require  States  in  which  a  designated 
existing  facility  is  operating  one  or  more 
small  MWC  units  to  submit  to  EPA  a 
plan  to  implement  and  enforce  the 
emission  guidelines.  If,  however,  there 
are  no  small  MWC  imits  and  the  State 
therefore  chooses  not  to  develop  and 
submit  such  a  plan,  it  must  submit  a 
negative  declaration  letter.  (40  CFR 
60.1510,  62.06.)  Section  129  of  the  Act 
requires  that  the  State  plan  be  at  least 
as  protective  as  the  emission  guidelines 
and  must  provide  for  compliance  by  the 
affected  facilities  no  later  than  3  years 
after  EPA  approves  the  State  plan,  but 
no  later  than  5  years  after  EPA 
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promulgates  the  emission  guidelines. 
Sections  111(d)  and  129  of  the  Act  also 
require  EPA  to  develop,  implement  and 
enforce  a  Federal  Implementation  Plan 
if  a  State  fails  to  submit  an  approvable 
State  plan.  The  small  MWC  plan  must 
address  regidatory  applicability, 
increments  of  progress  for  retrofit, 
operator  training  and  certification, 
operating  practices,  emission  limits, 
continuous  emission  monitoring,  stack 
testing,  record  keeping,  and  reporting, 
and  requirements  for  air  curtain 
combustors.  States  are  required  to 
follow  the  requirements  of  40  CFR  part 
60,  subpart  B,  and  40  CFR  part  62, 
regarding  the  adoption  and  submittal  of 
State  plans  for  designated  facilities. 

In  addition  to  the  publication  of  the 
emission  guidelines  docummit,  EPA 
notified  each  of  the  States  of  the 
requirements  listed  in  the  rule.  On 
February  23,  2001,  EPA.  Region  5  asked 
Ohio  to  provide  information  so  we 
cotdd  determine  if  the  State  was 
required  to  develop  and  submit  the 
required  plan.  The  State  began  a 
detailed  review  of  its  internal  databases 
to  ascertain  the  status  of  small  MWC 
facilities.  This  effort  resulted  in  a 
determination  there  were  no  small 
MWC  tmits  and  culminated  in  the 
State's  request  for  a  negative 
declaration. 

n.  Negative  Declarations  and  Their 
Justification 

The  EPA  does  not  require  States  to 
develop  plans  or  regulations  to  control 
emissions  from  sources  for  which  there 
are  none  present  in  the  State  (40  CFR 
62.06).  If  the  State  thinks  that  there  may 
be  some  small  MWC  imits  in  operation, 
it  should  examine  available  records  on 
these  sources  before  initiating  the 
planning  and  regulation  development 
process.  If  after  a  careful  examination  of 
available  information,  the  State  finds  no 
sources  for  this  source  category,  then  it 
may  prepare  and  submit  to  us  a  negative 
declaration  stating  there  are  no  sources 
in  the  State  which  match  this  source 
category.  This  is  done  in  lieu  of 
submitting  a  control  strategy. 

On  Jime  25,  2002,  the  State  of  Ohio 
submitted  to  EPA  a  negative  declaration 
regarding  the  need  for  a  regulation 
covering  small  MWC  units.  The  Ohio 
EPA  searched  for  potentially  affected 
sources  in  its  air  source  Permit  to 
Operate  (PTO)  databases.  A  scan  of 
those  files  disclosed  that  from  over 
10,000  sotirces,  a  total  of  2,478  units 
were  revealed  bearing  the  "N"  source 
code,  denoting  an  incinerator.  This 
number  included  units  placed  on 
registration  status  as  well  as  those 
issued  PTOs,  and  includes  many  tmits 
shut  down  years  and  even  decades  ago. 


The  state  reviewed  the  equipment 
description  on  each  "N"  record  which 
showed  that  very  few  of  the  imits  have 
the  potential  to  approach  the  35  ton  per 
day  threshold  for  small  MWCs.  Using 
this  review  approach,  Ohio  found  that 
seven  units  needed  to  be  studied  more 
closely.  Ohio  EPA  then  mailed 
questionnaires  to  the  facilities  and 
contacted  local  air  offices  to  discuss  the 
potentially  affected  units.  Following 
this  effort  the  State  concluded  there  are 
no  existing  small  MWCs  in  Ohio  either 
operating  or  shut  down  but  capable  of 
restarting. 

This  conclusion  is  consistent  with  an 
inventory  review  conducted  in  May 
1998  by  EPA  Regional  Offices  and  State 
air  pollution  control  agencies.  Those 
agencies  did  not  find  any  small  MWC 
units  in  Ohio. 

m.  EPA  Review  of  Ohio's  Negative 
Declaration 

EPA  has  examined  the  State's 
negative  declaration  regarding  the  lack 
of  need  for  a  regulation  controlling 
emissions  from  small  MWC  units.  We 
agree  that,  at  this  time,  there  appear  to 
be  no  unregulated  small  incinerators  in 
Ohio  which  would  require  the  adoption 
of  rules  to  control  this  source  category. 
If  a  new  source  chooses  to  construct  in 
the  State,  it  would  be  required  to 
comply  with  new  source  performance 
standard  requirements  published  for 
small  MWC  units  on  December  6,  2000 
(65  FR  76350).  If,  at  a  later  date,  an 
existing  small  MWC  unit  is  identified  in 
the  State,  the  Federal  plan 
implementing  the  emission  guidelines 
contained  in  Subpart  BBBB  will 
automatically  apply  to  that  MWC  unit 
until  the  State  develops  a  plan  and  EPA 
approves  it.  40  CFR  60.1530. 

EPA  is  publishing  this  action  without 
prior  proposal  because  we  view  this  as 
a  noncontroversial  revision  and  we 
anticipate  no  adverse  comments. 
However,  in  a  separate  document  in  this 
Federal  Register  publication,  EPA  is 
proposing  to  approve  the  State's 
negative  declaration  should  adverse 
written  comments  be  filed.  This  action 
will  be  effective  without  further  notice 
imless  EPA  receives  relevant  adverse 
written  comment  by  October  30,  2002. 
Should  EPA  receive  such  comments,  we 
will  publish  a  final  rule  informing  the 
public  that  this  action  will  not  take 
effect.  Any  parties  interested  in 
commenting  on  this  action  shoxUd  do  so 
at  this  time.  If  no  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  on  November  29, 
2002. 


IV.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  This 
action  merely  approves  state  law  as 
meeting  federal  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  by  state  law. 
Accordingly,  the  Administrator  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  imder  the 
Regulatory  Flexibility  Act  (5  U.S.C,  601   ' 
et  seq.).  Because  this  rule  approves 
Ohio's  declaration  that  there  are  no 
small  MWCs  located  in  Ohio  which 
would  be  subject  to  an  MWC  regulation 
if  one  were  adopted.  Therefore,  the  State 
does  not  need  to  adopt  a  MWC 
regulation.  Any  new  MWCs  built  in 
Ohio  will  be  subject  to  New  Source 
Performance  Standards.  Because  this 
rule  approves  state  negative  declarations 
and  does  not  impose  any  additional 
enforceable  duty,  it  does  not  contain 
any  unfunded  mandate  or  significantly 
or  uniquely  affect  small  governments,  as 
described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (Public  Law  104-4), 
This  rule  also  does  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000),  nor 
will  it  have  substantial  direct  effects  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999),  because  it  merely 
approves  a  state  declaration  that  a  rule 
implementing  a  federal  standard,  is 
unnecessary  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045  (62  FR 
19885,  April  23. 1997),  because  it  is  not 
economically  sijznificant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  State  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission. 
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to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  As  required  by 
section  3  of  Executive  Order  12988  (61 
FR  4729,  Februar)'  7, 1996),  in  issuing 
this  rule,  EPA  has  taken  the  necessary 
steps  to  eliminate  drafting  errors  and 
ambiguity,  minimize  potential  litigation, 
and  provide  a  clear  legal  standard  for 
affected  conduct.  EPA  has  complied 
with  Executive  Order  12630  (53  FR 
8859,  March  15, 1988)  by  examining  the 
takings  implications  of  the  rule  in 
accordance  with  the  "Attorney 
General's  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings"  issued  under 
the  executive  order.  This  rule  does  not 
impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.}. 

The  Congressional  Review  Act,  5 
U.S.C.  801  ef  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rtile  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2).  This  rule 
will  be  effective  November  29.  2002, 
unless  EPA  receives  adverse  written 
comments  by  October  30,  2002. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  November  29, 
2002.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 


List  of  Subjects  in  40  CFR  Part  62 

Environmental  protection. 
Administrative  practice  and  procediue, 
Air  pollution  control.  Intergovernmental 
relations.  Reporting  and  recordkeeping 
requirements. 

Dated:  September  18,  2002. 
Steve  Rothblatt, 

Acting  Regional  Administrator.  Region  5. 

For  the  reasons  stated  in  the 
preamble,  part  62,  chapter  I,  title  40  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  62— {AMENDED] 

1.  The  authority  citation  for  part  62 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  KK— Ohio 

2.  A  new  center  heading  and 

§  62.8855  are  added  to  read  as  follows: 

Emissions  From  Small  Municipal  Waste 
Combustion  Units  With  the  Capacity  To 
Combust  at  Least  35  Tons  Per  Day  of 
Municipal  Solid  Waste  But  No  More 
Than  250  Tons  Per  Day  of  Municipal 
Solid  Waste  and  Commenced 
Construction  on  or  Before  August  30, 
1999 

§  62.8855    Identification  of  plan — negative 
declaration. 

On  July  25,  2002,  the  State  of  Ohio 
certified  to  the  satisfaction  of  the  United 
States  Environmental  Protection  Agency 
that  no  sources  categorized  as  small 
Municipal  Waste  Combustors  are 
located  in  the  State  of  Ohio. 
(FR  Doc.  02-24767  Filed  9-27-02;  8:45  am] 

BILUNG  CODE  6560-50-^ 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 

[FRL-7384-3] 

National  Oil  and  Hazardous 
Substances  Pollution  Contingency 
Plan;  National  Priorities  List  Update 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  deletion  of  the 

Standard  Steel  and  Metals  Salvage  Yard 

Site  from  the  National  Priorities  List. 

summary:  The  U.S.  Environmental 
Protection  Agency  (EPA),  Region  10, 
announces  the  deletion  of  the  Standard 
Steel  and  Metals  Salvage  Yard  Site 
which  is  located  in  Anchorage,  Alaska, 
from  the  National  Priorities  List  (NPL). 
The  NPL  is  appendix  B  of  40  CFR  part 


300  which  is  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  (NCP),  which  EPA 
promulgated  pursuant  to  section  105  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA),  as  amended. 
EPA  and  the  State  of  Alaska  have 
determined  that  the  Site  poses  no 
significant  threat  to  public  health  or  the 
environment  and,  therefore,  no  further 
remedial  measures  pursuant  to  CERCLA 
are  appropriate. 

EFFECTIVE  DATE:  September  30,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Gaines,  EPA  Point  of  Contact, 
U.S.  Environmental  Protection  Agency, 
Region  10, 1200  Sixth  Avenue,  Mail 
Stop  ECL-110.  Seattle,  WA  98101,  (206) 
553-1066. 

SUPPLEMENTARY  INFORMATION:  The  site  to 
be  deleted  from  the  NPL  is:  Standard 
Steel  and  Metals  Salvage  Yard  Site, 
Anchorage,  Alaska. 

A  Notice  of  Intent  to  Delete  for  this 
site  was  published  in  the  Federal 
Register  on  August  14,  2002  (67  FR 
52918).  The  closing  date  for  comments 
on  the  Notice  of  Intent  to  Delete  was 
September  15,  2002.  A  comment  letter 
was  received  after  the  comment  period 
closed.  The  commentor  opposes  EPA's 
remedy  and  proposes  an  alternative 
remedy  using  peroxidative  treatment. 
EPA  selected  its  remedy  after  holding  a 
public  comment  period  between  March 
18  and  April  17, 1996.  Pursuant  to  the 
National  Contingency  Plan,  EPA 
selected  a  stabilization/solidification 
and  containment  remedy  which  is 
protective  of  human  health  and  the 
environment.  Because  hazardous 
substances  will  remain  at  the  site  above 
levels  that  allow  unlimited  use  and 
unrestricted  exposure,  the  site  will 
undergo  five-year  reviews. 

EPA  identifies  sites  that  appear  to 
present  a  significant  risk  to  public 
health,  welfare,  or  the  environment  and 
it  maintains  the  NPL  as  the  list  of  those 
sites.  Any  site  deleted  from  the  NPL 
remains  eligible  for  Fund-financed 
remedial  actions  in  the  imlikely  event 
that  conditions  at  the  site  warrant  such 
action.  Section  300.425(e)(3)  of  the  NCP 
states  that  Fund-financed  actions  may 
be  taken  at  sites  deleted  from  the  NPL. 
Deletion  of  a  site  from  the  NPL  does  not 
affect  responsible  party  liability  or 
impede  Agency  efforts  to  recover  costs 
associated  with  response  efforts. 

List  of  Subjects  in  40  CFR  Part  300 

Environmental  protection.  Air 
.  pollution  control.  Chemicals,  Hazardous 
substances.  Hazardous  waste, 
Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping 
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requirements,  Superfund,  Water 
pollution  control,  Water  supply. 

Dated:  September  20.  2002. 
L.  John  lani. 

Regional  Administrator,  Region  10. 

For  the  reasons  set  out  in  the 
preamble.  40  CFR  part  300  is  amended 
as  follows: 

PART300-[AMENDED] 

1.  The  authority  citation  for  part  300 
continues  to  read  as  follows: 

Authority:  42  U.S.C  9601-9657;  33  U.S.C. 
1321(c)(2);  E.0. 12777,  56  FR  54757,  3  CFR, 
1991  Comp.,  p.351;  E.O.  12580,  52  FR  2923, 
3  CFR  1987  Comp.,  p.193.  ^ 

Appendix  B — [Amended] 

2.  Table  2  of  appendix  B  to  part  300 
is  amended  by  removing  the  entry  for 
"Standard  Steel  &  Metals  Salvage  Yard 
(USDOT),  Anchorage,  AK." 

[FR  Doc.  02-24640  Filed  9-27-02;  8:45  am] 
aaiMG  CODE  6660-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 
[FRL-7387-61 

National  Oil  and  Hazardous 
Substances  Pollution  Contingency 
Plan;  National  Priorities  List  Update 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  deletion  of  the  Gould 

Site  fit)m  the  National  Priorities  List. 


SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (EPA),  Region  10, 
announces  the  deletion  of  the  Goula 
Site  which  is  located  in  Portland, 
Oregon,  from  the  National  Priorities  List 
(NPL).  The  NPL  is  appendix  B  of  40  CFR 
part  300  which  is  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  (NCP),  which  EPA 
promulgated  pursuant  to  section  105  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA),  as  amended. 
EPA  and  the  State  of  Oregon  have 
determined  that  the  Site  poses  no 
significant  threat  to  public  health  or  the 
environment  and,  therefore,  no  further 
remedial  measures  pursuant  to  CERCLA 
are  appropriate. 

EFFECTIVE  DATE:  September  30,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Gaines,  EPA  Point  of  Contact, 
U.S.  Environmental  Protection  Agency, 
Region  10, 1200  Sixth  Avenue,  Mail 
Stop  ECL-110,  Seattle,  WA  98101,  (206) 
553-1066. 


SUPPLEMENTARY  INFORMATION:  The  site  to 
be  deleted  from  the  NPL  is:  Gould  Site, 
Portland,  Oregon. 

A  Notice  of  Intent  to  Delete  for  this 
site  was  published  in  the  Federal 
Register  on  August  23.  2002  (67  FR 
54602).  The  closing  date  for  comments 
on  the  Notice  of  Intent  to  Delete  was 
September  23,  2002.  EPA  received  one 
comment  letter.  The  comment  letter 
received  by  EPA  asked  about  dioxin 
contaminants  that  were  injected  into  the 
dry  wells  at  the  Chipman  site  adjacent 
to  the  Gould  Site.  The  Oregon 
Department  of  Environmental  Quality 
(DEQ)  is  currently  conducting  an 
Remedial  Investigation/Feasibility 
Study  (RI/FS)  at  the  Rhone  Poulenc 
(formerly  Chipman  Chemical)  site. 
Contaminant  sources,  such  as  dry  wells, 
sumps  and  drainage  pathways  were 
characterized  during  two  large  soil 
sampling  events  completed  in  December 
2000  and  December  2001.  DEQ  is 
c\irrently  working  with  Rhone  Poulenc 
to  evaluate  the  risks  to  human  health 
and  the  environment  from  contaminants 
(including  2,3, 7 ,8-tetrachloro-dibenzo- 
p-dioxin  (dioxin))  released  to  soil  and 
groundwater.  This  information  will  be 
used  to  evaluate,  design,  and  implement 
cleanup  activities  at  the  site. 

For  more  information  on  the  status  of 
the  Rhone  Poulenc  investigation, 
consult  the  DEQ  Web  site  (http:// 
www.deq.state.or.us/wmc/psrasp/ 
ActiveSites.htm)  and  query  Rhone 
Poulenc  or  contact  the  DEQ  project 
manager,  Eric  Blischke  at  (503)  229- 
5648. 

EPA  identifies  sites  that  appear  to 
present  a  significant  risk  to  public 
health,  welfare,  or  the  environment  and 
it  maintains  the  NPL  as  the  list  of  those 
sites.  Any  site  deleted  from  the  NPL 
remains  eligible  for  Fund-financed 
remedial  actions  in  the  unlikely  event 
that  conditions  at  the  site  warrant  such 
action.  Section  300.425(e)(3)  of  the  NCP 
states  that  Fund-financed  actions  may 
be  taken  at  sites  deleted  from  the  NPL. 
Deletion  of  a  site  from  the  NPL  does  not 
affect  responsible  party  liability  or 
impede  Agency  efforts  to  recover  costs 
associated  with  response  efforts. 

List  of  Subfects  in  40  CFR  Part  300 

Environmental  protection.  Air 
pollution  control.  Chemicals.  Hazardous 
substances.  Hazardous  waste. 
Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping 
requirements.  Superfund,  Water 
pollution  control,  and  Water  supply. 


Dated:  September  24.  2002. 
Randall  F.  Smith, 

Acting  Regional  Administrator,  Region  10. 

1 .  For  the  reasons  set  out  in  the 
preamble,  40  CFR  part  300  is  amended 
as  follows: 

PART300-(AMENDED] 

1.  The  authority  citation  for  part  300 
continues  to  read  as  follows: 

Authority:  42  U.S.C  9601-9657;  33  U.S.C. 
1321(c)(2);  E.O.  12777,  56  FR  54757.  3  CFR, 
1991  Comp.,  p.351;  E.O.  12580,  52  FR  2923, 
3  CFR  1987  Comp..  p.l93. 


Appendix  B — (Amended] 

2.  Table  1  of  appendix  B  to  part  300 
is  amended  by  removing  the  entry  for 
the  "Gould,  Inc.,  Portland,  OR." 

[FR  Doc.  02-24765  Filed  ^27-02;  8:45  am) 
MUMO  COM  aeto-ao-r 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 
[FRL-TSeS-l] 

National  Oil  and  Hazardous  Substance 
Pollution  Contlngsncy  Plan;  National 
Priorities  Ust  Update 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  Deletion  of  the 
Pinette's  Salvage  Yard  Superfund  Site 
from  the  National  Priorities  List. 


summary:  EPA— New  England 
armounces  the  deletion  of  the  Pinette's 
Salvage  Yard  Superfund  Site  located  in 
Washburn,  Aroostook  County.  Maine 
from  the  National  Priorities  List  (NPL). 
The  NPL,  promulgated  pursuant  to 
section  105  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of 
1980,  as  amended  (CERCLA).  is  found  at 
Appendix  B  of  40  CFR  part  300  of  the 
National  Oil  and  Hazardous  Substances 
Pollution  Contingency  Plan  (NCP).  EPA 
and  the  State  of  Maine,  through  the 
Department  of  Environmental 
Protection,  have  determined  that  all 
appropriate  response  actions  under 
CERCLA  have  been  completed  and  the 
site  poses  no  significant  threat  to  human 
health  or  the  environment.  However, 
this  deletion  does  not  preclude  future 
actions  imder  Superfund. 
EFFECTIVE  DATE:  September  30,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Almerinda  Silva.  Remedial  Project 
Manager,  U.S.  EPA,  One  Congress 
Street,  Suite  1100,  (HBT).  Boston, 
Massachusetts  02114-2023,  (617)  918- 
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1246  or  1-800-252-3402  x-81246-toll- 
free. 

SUPPLEMENTARY  INFORMATION:  The  site  to 
be  deleted  from  the  NPL  is  the  Pinette's 
Salvage  Yard  Superfund  Site  in 
Washburn,  Aroostook  County.  Maine. 

A  Notice  of  Intent  to  Delete  for  this 
site  was  published  in  the  Federal 
Register  on  Wednesday  August  28,  2002 
(67  FR  55187).  The  closing  date  for 
comments  on  the  Notice  of  Intent  to 
Delete  is  Friday,  September  27,  2002. 
EPA  does  not  expect  to  receive  any 
comments,  therefore,  a  Responsiveness 
Summary  has  not  been  prepared.  If  any 
substantive  comments  are  received  EPA 
will 'publish  a  document  in  the  Federal 
Register  addressing  those  comments 
and,  if  necessary,  withdrawing  the  site 
deletion. 

EPA  identifies  sites  that  appear  to 
present  a  signiBcant  risk  to  public 
health,  welfare,  or  the  environment  and 
it  maintains  the  NPL  as  the  list  of  those 
sites.  Any  site  deFeted  from  the  NPL 
remains  eligible  for  Fund-financed 
remedial  actions  in  the  unlikely  event 
that  conditions  at  the  site  warrant  such 
action.  Section  300.425(e)(3)  of  the  NCP 
states  that  Fimd-financed  actions  may 
be  taken  at  sites  deleted  from  the  NPL. 
Deletion  of  a  site  from  the  NPL  does  not 
affect  responsible  party  liability  or 
impede  agency  efforts  to  recover  costs 
associated  with  response  efforts. 

List  of  Subjects  in  40  CFR  Part  300 

_   Environmental  protection.  Air 
pollution  control.  Chemicals,  Hazardous 
substances.  Hazardous  waste. 
Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping 
requirements,  Superfund,  Water 
pollution  control.  Water  supply. 

Robert  W.  Vamey, 

Regional  Administrator,  U.S.  EPA — New 
England.  | 

For  reasons  set  out  in  the  preamble, 
40  CFR  part  300  is  amended  as  follows: 

PART  300— [AMENDED] 

1.  The  authority  citation  for  part  300 
continues  to  read  as  follows: 

,    Authority:  42  U.S.C.  9601-9657;  33  U.S.C. 
1321(c)(2):  E.O.  12777,  56  FR  54757.  3  CFR, 
1991  Comp.,  p.351;  E.O.  12580,  52  FR  2923, 
3  CFR.  1987  Comp.,  p.  193. 

Appendix  B — [Amended] 

2.  Table  1  of  Appendix  B  to  part  300 
is  amended  by  removing  the  entry  for 
Pinette's  Salvage  Yard,  Washburn,  ME. 

(FR  Doc.  02-24639  Filed  9-27-02;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

43  CFR  Part  2880 
[WO-350-1 430-PE-24-1  A] 
RIN  1004-AD55 

Rights-of-way  Under  the  Mineral 
Leasing  Act;  Timing  of  Approvals 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Final  rule. 

summary:  The  Bureau  of  Land 
Management  (BLM)  is  issuing  a  rule 
which  allows  BLM  to  approve  right-of- 
way  grants  for  pipelines  24  inches  or 
more  in  diameter  as  soon  as  it  notifies 
the  appropriate  congressional 
committees.  This  final  rule  avoids  the 
possibility  that  BLM  will  issue  a  right- 
of-way  grant  in  a  way  that  violates  our 
own  rules. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  November  29,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  H.  Schwartz,  Manager, 
Regulatory  Affairs  Group  at  (202)  452- 
5198.  Persons  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  at  1-800-877-8339,  24 
hours  a  day,  7  days  a  week. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  and  Purpose 

II.  Final  Rule  as  Adopted  and  Response  to 
Comment 

III.  Procedural  Matters 

I.  Baclcground  and  Purpose 

Why  Is  BLM  Implementing  This  Rule? 

In  1979  the  BLM  issued  rules 
regarding  applying  for  and  processing  a 
right-of-way  authorized  by  the  Mineral 
Leasing  Act  of  1920,  as  amended.  Since 
1979  we  have  amended  the  various 
sections  within  part  2880  on  several 
occasions,  the  last  being  in  1989.  On 
October  30, 1990,  the  President  signed 
Public  Law  101-475.  This  law  amends 
section  28(w)(2)  of  the  Mineral  Leasing 
Act  (30  U.S.C.  185  (w)(2))  by  allowing 
the  Secretary  of  the  Interior  to  issue  a 
right-of-way  for  a  pipeline  24  inches  or 
more  in  diameter  as  soon  as  the 
Secretary  notifies  the  appropriate 
committees  of  the  Congress.  The 
previous  law  required  the  Secretary  to 
allow  60  days  to  pass  after  notifying 
Congress  before  issuing  the  right-of-way. 
The  current  regulations  reflect  the  60- 
day  requirement,  thereby  imposing  a 
waiting  period  for  issuing  a  right-of-way 
that  is  no  longer  required  by  statute. 

On  June  15, 1999  (64  FR  32106)  we 
proposed  a  major  revision  to  part  2880 


of  our  regulations  and  intend  to  publish 
the  final  rule  within  the  year.  The 
pertinent  part  of  proposed  section 
2884.23  included  the  following 
language  (see  64  FR  32141): 

§2884.23    Whim  will  BLM  issue  the  grant 
or  permit? 

If  the  grant  involves: 

(a)  A  pipeline  24  inches  or  more  in 
diameter,  BLM  will  not  issue  or  renew  the 
grant  until  after  we  notify  the  Congress; 

The  purpose  of  today's  rulemaking  is 
to  ensure  that  BLM  may  issue  grants  for 
pipelines  24  inches  or  more  in  diameter 
as  soon  as  we  notify  the  Congress 
without  being  in  violation  of  our  own 
regulations.  This  final  rule  avoids  the 
possibility  that  BLM  will  issue  a  right- 
of-way  grant  in  a  way  that  violates  our 
own  rules.  At  the  same  time,  the  rule 
follows  explicit  statutory  direction. 

Although  we  expect  to  issue 
comprehensive  right-of-way  rules  before 
the  end  of  the  year,  it  is  not  certain  we 
will.  This  section  applies  to  all  Federal 
right-of-way  grants  for  pipelines  24 
inches  or  more  in  diameter,  including 
the  Trans  Alasla  Pipeline  (TAP)  right- 
of-way  grant  renewal.  It  is  important 
that  today's  change  is  in  effect  no  later 
than  January  22,  2004.  At  that  time  the 
original  Federal  TAP  right-of-way  grant 
will  expire. 

While  we  will  complete  processing 
the  application  for  renewing  the  TAP 
right-of-way  grant  before  the  original 
right-of-way  grant  expires,  it  is  possible 
that  we  will  be  unable  to  do  so  and 
notify  Congress  60  days  prior  to  the 
expiration  of  the  original  grant.  If  this 
were  to  occur,  the  current  regulations 
would  require  us  to  shut  the  pipeline  or 
issue  a  temporary  use  permit.  The 
former  is  not  realistic;  the  latter  an 
unnecessary  burden  on  both  the 
pipeline  company  and  ourselves. 
Therefore,  we  are  choosing  to  expedite 
issuance  of  this  provision  of  the 
comprehensive  rule  we  proposed  in 
1999. 

How  Does  This  Rule  Change 
Requirements  for  Processing  Right-of- 
Way  Applications? 

The  only  change  this  rule  makes  to 
current  practice  is  that  it  allows  BLM  to 
issue  a  right-of-way  grant  for  pipelines 
24  inches  or  more  in  diameter 
immediately  after  notifying  the 
appropriate  committees  of  the  Congress. 
After  the  effective  date  of  this  final  rule, 
we  will  no  longer  have  to  wait  60  days 
after  notifying  Congress  before  we  issue 
a  right-of-way  grant  for  a  pipeline  24 
inches  or  more  in  diameter. 
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n.  Final  Rule  as  Adopted  and  Response 
to  Comment 

The  final  rule  differs  from  the 
proposed  rule  in  that  we  change  the 
wording  from  "notify  the  Congress"  to 
"notify  the  appropriate  committees  of 
Congress  in  accordance  with  30  U.S.C. 
185(w)."  This  change  is  intended  to  be 
more  consistent  with  the  intent  of 
Congress  which  named  the  House 
Committee  on  Interior  and  Insidar 
Affairs  and  the  Senate  committee  on 
Energy  and  Natural  Resources  as  the 
places  where  BLM  should  send 
notification.  In  fact,  the  House 
Committee  on  Interior  and  Insular 
Afbirs  is  now  named  the  House 
Resources  Committee.  Because 
committee  names  and  fimctions  change, 
we  believe  it  prudent  to  substitute  the 
term  "appropriate  committees"  for  the 
names  of  specific  committees.  This  does 
not  sacrifice  clarity  because  the 
committee  with  jurisdiction  is  readily 
understood  by  those  with  a  continuous 
interest  in  these  issues  and  individuals 
having  a  unique  or  occasional  interest  in 
pipeline  issues  may  easily  obtain  the 
information.  Moreover,  the  phrase  "in 
accordance  with  30  U.S.C.  185(w)" 
better  conveys  the  notion  that  BLM's 
notice  to  Congress  will  be  accompanied 
by  the  Secretary's  or  agency  head's 
detailed  findings  as  to  the  terms  and 
conditions  to  be  proposed,  as  required 
by  30  U.S.C.  185{w). 

We  also  renimibered  the  final  rule  to 
fit  into  BLM's  existing  regulatory 
structure  in  our  part  2880  right-of-way 
regulations. 

We  received  a  single  comment  on 
proposed  section  2884.23,  which  asked 
why  BLM  would  "refer"  the  application 
to  the  Committee  and  noted  that  the 
word  "notify"  has  a  meaning  distinct 
from  "refer."  The  commenter  is  correct 
and  the  change  we  are  making  today 
reflects  that  concern. 

m.  Procedural  Matters 

Executive  Order  12866,  Regulatory 
Planning  and  Review 

This  rule  is  not  a  significant 
regulatory  action  and  was  not  reviewed 
by  the  Office  of  Management  and 
Budget  imder  Executive  Order  12866. 
The  rule  will  not  have  an  annual  effect 
of  $100  million  or  more  on  the 
economy.  It  will  not  adversely  affect  in 
a  material  way  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  orsafety,  or 
State,  local,  or  tribal  governments  or 
communities.  This  regulation  will  not 
create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency.  The 
regulation  does  not  materially  alter  the 


budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs  or  the 
rights  or  obligations  of  their  recipients; 
nor  does  it  raise  novel  legal  or  policy 
issues.  The  regulation  merely  follows 
existing  law  which  allows  BLM  to  issue 
certain  grants  60  days  sooner  than 
current  regulations  allow. 

Executive  Order  12866.  Clarity  of  the 
Regulations 

Executive  Order  12866  requires  each 
agency  to  write  regulations  that  are  easy 
to  understand.  We  invite  your 
comments  on  how  to  make  this  rule 
easier  to  imderstand,  including  answers 
to  such  questions  as  the  following: 

1.  Are  the  requirements  in  the  rule 
clearly  stated? 

2.  Does  the  rule  contain  technical 
language  or  jargon  that  interferes  with 
its  clarity? 

3.  Does  the  format  of  the  rule 
(grouping  and  order  of  sections,  use  of 
headings,  paragraphing,  etc.)  aid  or 
reduce  its  clarity? 

4.  Would  the  rule  be  easier  to 
understand  if  it  were  divided  into  more 
(but  shorter)  sections? 

5.  Is  the  description 'of  the  rule  in  the 
SUPPl£MENTARY  INFORMATION  section  of 
this  preamble  helpful  in  understanding 
the  rule?  How  could  this  description  be 
more  helpful  in  making  the  regulation 
easier  to  understand? 

Send  a  copy  of  any  comments  that  say 
how  we  could  make  this  rule  easier  to 
understand  to:  Director  (630),  Bureau  of 
Land  Management,  Administrative 
Record,  Eastern  States  Office,  7450 
Boston  Boulevard,  Springfield,  Virginia 
22153,  Attention:  RIN  1004-AD55. 

National  Environmental  Policy  Act 

BLM  has  determined  that  this  rule  is 
categorically  excluded  frtjm 
environmental  review  under  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act,  imder  516  Departmental 
Manual  (DM),  Chapter  2,  Appendix  1, 
Item  1.10,  and  has  concluded  that  the 
rule  does  not  meet  any  of  the  ten 
exceptions  to  the  categorical  exclusions 
listed  in  516  DM,  Chapter  2,  Appendix 
2.  Under  516  DM,  Chapter  2,  Appendix 
1,  §  1.10,  this  rule  qualifies  as  a 
categorical  exclusion  because  it  is  a 
regulation  of  an  administrative,  legal,  or 
procedural  nature.  Pursuant  to  Council 
on  Environmental  Quality  regulations 
(40  CFR  1508.4)  and  the  environmental 
policies  and  procedures  of  the 
Department  of  the  Interior,  the  term 
"categorical  exclusion"  means  a 
category  of  actions  which  do  not 
individually  or  cumtilatively  have  a 
significant  effect  on  the  human 
environment  and  that  have  been  found 
to  have  no  such  effect  in  procedures 


adopted  by  a  Federal  agency  and  for 
which  neither  an  environmental 
assessment  nor  an  environmental 
impact  statement  is  required. 

Regulatory  Flexibility  Act 

Congress  enacted  the  Regulatory 
Flexibility  Act  of  1980,  as  amended  (5 
U.S.C.  601-612)  (RFA),  to  ensure  that 
government  regulations  do  not 
unnecessarily  or  disproportionately 
burden  small  entities.  The  RFA  requires 
a  regulatory  flexibility  analysis  if  a  rule 
would  have  a  significant  economic 
impact,  either  detrimental  or  beneficial, 
on  a  substantial  number  of  small 
entities. 

The  regulation  merely  allows  BLM  to 
issue  certain  grants  60  days  sooner  than 
current  regulations  allow  and  therefore 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  imder  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule: 

a.  Does  not  have  an  annual  effect  on 
the  economy  of  $100  million  or  more. 

b.  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions.  The  rule  would  not 
affect  costs  or  prices  for  consumers 
since  the  actions  associated  with  the 
rule  would  have  minimal  economic 
impact  on  the  industry. 

c.  Does  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S. -based  enterprises  to 
compete  with  foreign-based  enterprises. 

The  Pile  is  strictly  administrative  in 
nature  and  will  not  have  an  economic 
impact  on  any  of  the  above. 

Unfunded  Mandates  Reform  Act 

The  regulation  does  not  impose  an 
unfunded  mandate  on  State,  local,  or 
tribal  governments  or  the  private  sector 
of  more  than  $100  million  per  year;  nor 
does  the  regulation  have  a  significant  or 
unique  effect  on  State,  local,  or  tribal 
governments  or  the  private  sector.  The 
regulation  merely  allows  BLM  to  issue 
certain  grants  60  days  sooner  than 
previous  regulations  allowed.  Therefore, 
BLM  is  not  required  to  prepare  a 
statement  containing  the  information 
required  by  the  Unfunded  Mandates 
Reform  Act  (2  U.S.C.  1531  et  seq.). 
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Executive  Order  12630,  Government 
Action  and  Interference  With 
Constitutionally  Protected  Property 
Rights  (Takings) 

The  rule  does  not  represent  a 
govemment  action  capable  of  interfering 
with  constitutionally  protected  property 
rights.  The  rule  merely  allows  BLM  to 
issue  certain  grants  60  days  sooner  than 
current  regulations  allow.  Therefore,  the 
Department  of  the  Interior  has 
determined  that  the  rule  would  not 
cause  a  taking  of  private  property  or 
require  further  discussion  of  takings 
implications  under  this  Executive 
Order. 

Executive  Order  13132,  Federalism 

The  rule  will  not  have  a  substantial 
direct  effect  on  the  States,  on  the 
relationship  between  the  national 
govemment  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govemment.  The  rule  is  strictly 
administrative  in  nature.  Therefore,  in 
accordance  with  Executive  Order  13132, 
BLM  has  determined  that  this  rule  does 
not  have  sufficient  Federalism 
implications  to  warrant  preparation  of  a 
Federalism  Assessment. 

Executive  Order  12988,  Civil  Justice 
Reform  \ 

Under  Executive  Order  12988,  the 
Office  of  the  Solicitor  has  determined 
that  this  rule  would  not  unduly  burden 
the  judicial  system  and  that  it  meets  the 
requirements  of  sections  3(a)  and  3(b)(2) 
of  the  Order.         | 

Executive  Order  13175,  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

In  accordance  with  Executive  Order 
13175,  BLM  finds  that  this  mle  does  not 
include  policies  that  have  tribal 
implications. 

.  Any  consultations  with  tribes  that  are 
necessary  for  approving  a  right-of-way 
grant  under  our  regulations  will  occur 
before  we  notify  Congress. 

Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  '" 

In  accordance  with  Executive  Order 
13211,  BLM  has  determined  that  this 
rule  will  not  have  substantial  direct 
effects  on  the  energy  supply, 
distribution  or  use,  including  a  shortfall 
in  supply  or  price  increase.  The  rule 
would  merely  remove  the  requirement 
that  BLM  withhold  approval  of  a  right- 
of-way  grant  for  a  pipeline  24  inches  or 
more  in  diameter  for  60  days.  This 
previous  requirement  could  have  had  an 
adverse  impact  on  distribution  of  energy 


supplies  because  it  could  have  delayed 
approval  of  pipeline  right-of-way  grants. 
The  rule  would  therefore  improve  the 
timing  of  distribution  of  energy 
supplies. 

Paperwork  Reduction  Act 

These  regulations  do  not  contain 
information  collection  requirements  that 
the  Office  of  Management  and  Budget 
must  approve  imder  the  Paperwork 
Reduction  Act  of  1995,  44U.S.C.  3501 
et  seq. 

Authors 

The  principal  authors  of  this  mle  are 
Ian  Senio  and  Michael  H.  Schwartz  of 
the  Regulatory  Affairs  Group, 
Washington  Office,  Bureau  of  Land 
Management.  The  Office  of  the  Solicitor 
assisted. 

List  of  Subjects  for  43  CFR  Part  2880 

Administrative  practice  and 
procedures.  Common  carriers,  Pipelines, 
Public  lands  rights-of-way,  and 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  for  the  reasons  stated  in 
the  preamble,  and  under  the  authorities 
cited  below,  amend  Title  43  of  the  Code 
of  Federal  Regulations,  Group  2800,  part 
2880  as  set  forth  below: 

Dated:  September  13,  2002. 

Rebecca  W.  Watson, 

Assistant  Secretary, ,  Land  and  Minerals 
Management. 

PART  2880— RIGHTS-OF-WAY  UNDER 
THE  MINERAL  LEASING  ACT 

1.  Revise  the  authority  citation  for 
part  2880  to  read  as  follows: 

Authority:  30  U.S.C.  185. 

2.  In  §  2882.3,  revise  paragraph  (a)  to 
read  as  follows: 

§2882.3    Application  prooMsing. 

(a)  If  the  grant  involves  a  pipeline  24 
inches  or  more  in  diameter,  BLM  will 
not  issue  or  renew  the  grant  until  after 
we  notify  the  appropriate  committees  of 
Congress  in  accordance  with  30  U.S.C. 
185(w). 
***** 

|FR  Doc.  02-24610  Filed  9-27-02;  8:45  am] 
BILUNG  CODE  4310-S4-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

46  CFR  Parts  10, 12, 14, 28,  54,  56.  62, 
63, 67, 68, 108, 116, 120, 125, 183, 189, 
and  401 

[USCG-2002-13058] 

RiN2115-AG48 

Shipping— Technical  and  Conforming 
Amendments 

AGENCY:  Coast  Guard,  DOT. 
action:  Final  mle. 

SUMMARY:  This  mle  makes  editorial  and 
technical  changes  throughout  Title  46  of 
the  Code  of  Federal  Regulations  to 
update  the  title  before  it  is  recodified  on 
October  1,  2002.  It  corrects  addresses, 
updates  cross-references,  makes 
conforming  amendments,  and  makes 
other  technical  corrections.  This  rule 
will  have  no  substantive  effect  on  the 
regulated  public. 
DATES:  This  final  mle  is  effective 
September  30,  2002. 
ADDRESSES:  Documents  as  indicated  in 
this  preamble  are  available  for 
inspection  or  copying  at  the  Docket 
Management  Facility,  [USCG-2002- 
13058),  U.S.  Department  of 
Transportation,  room  PL-401,  400 
Seventh  Street  SW.,  Washington,  DC, 
20590-0001,  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  You  may  also  find  this  docket 
on  the  Internet  at  http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  questions  on  this  rule,  call 
Robert  Spears,  Project  Manager, 
Standards  Evaluation  and  Development 
Division  (G-MSR-2).  Coast  Guard, 
telephone  202-267-1099.  If  you  have 
questions  on  viewing  the  docket,  call 
Dorothy  Beard,  Chief,  Dockets, 
Department  of  Transportation, 
telephone  202-366-5149. 
SUPPtfMENTARY  INFORMATION:  ^ 

Discussion  of  the  Rule 

Each  year,  title  46  of  the  Code  of 
Federal  Regulations  (CFR)  is  recodified 
on  October  1.  This  rule  makes  editorial 
changes  throughout  the  title,  corrects 
addresses,  updates  cross-references,  and 
makes  other  technical  and  editorial 
corrections  to  be  included  in  the 
recodification.  Also,  we  have  made 
changes  to  46  CFR  part  401  to  make  it 
gender  neutral.  This  rule  does  not 
change  any  substantive  requirements  of 
existing  regulations. 

When  the  Rule  Is  Being  Made  E£Eective 

We  did  not  publish  a  notice  of 
proposed  mlemaking  (NPRM)  for  this 
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regulation.  Under  5  U.S.C.  553(b)(B),  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM.  This  rule 
consists  only  of  corrections,  editorial 
changes,  and  conforming  amendments 
to  46  CFR,  chapters  I  and  III.  These 
changes  will  have  no  substantive  effect 
on  the  public  so  publishing  an  NPRM 
and  providing  an  opportunity  for  public 
comment  is  unnecessary.  Under  5 
U.S.C.  553(d)(3),  the  Coast  Guard  finds 
that,  for  the  same  reasons,  good  cause 
exists  for  making  this  rule  effective  less 
than  30  days  after  publication  in  the 
Federal  Register. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  imder  section  3(f)  of 
Executive  Order  12866,  Regulatory 
planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  significant  under  the 
regulatory  policies  and  procediues  of 
the  Department  of  Transportation  (DOT) 
(44  PR  11040;  Febmary  26, 1979).  We 
expect  the  economic  impact  of  this  rule 
to  be  so  minimal  that  a  full  Regulatory 
Evaluation  imder  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary.  As  this  mle 
involves  internal  agency  practices  and 
procedures,  it  will  not  impose  any  costs 
on  the  public. 

Collection  of  Information 

This  mle  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

We  have  analyzed  this  mle  under 
Executive  Order  13132,  Federalism,  and 
have  determined  that  this  rule  does  not 
have  implications  for  federalism  under 
that  Order. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  not  specifically 
required  by  law.  In  partioUar,  the  Act 
addresses  actions  that  may  result  in  the 
expenditure  of  $100  million  or  more  in 
any  one  year  by  a  State,  local,  or  tribal 
govemment,  in  the  aggregate,  or  by  the 
private  sector.  Though  this  rule  will  not 
result  in  such  an  expenditure,  we  do 
discuss  the  effects  of  this  mle  elsewhere 
in  this  preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 


taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Qvil  Justice  Reform 

This  mle  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  mle  under 
Executive  Order  13045,  Protection  of 
Children  from  Enviromnental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  mle  and 
does  not  concern  an  environmental  risk 
to  health  or  safety  that  may 
disproportionately  affect  diildren. 

Indian  Tribal  Governments 

This  mle  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Considtation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Govemment  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Govemment  and  Indian  tribes. 

Energy  EfiiBcts 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  imder  that  Order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  considered  the 
enviromnental  impact  of  this  mle  and 
concluded  that,  under  figure  2-1, 
paragraphs  (34)(a)  and  (b)  of 
Commandant  Instruction  M16475.1D, 
this  rule  is  categorically  excluded  firom 
further  environmental  documentation. 
The  changes  in  this  mle  correct 
addresses,  update  cross-references, 
make  conforming  amendments,  and 
make  other  technical  corrections.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  where 
indicated  under  ADDRESSES. 


ListofSul^ects 

46  CFR  Part  10 

Penalties,  Reporting  and 
recordkeeping  requirements.  Schools, 
Seamen. 

46  CFR  Part  12 

Penalties,  Reporting  and 
recordkeeping  requirements,  Seamen. 

46  CFR  Part  14 

Oceanographic  research  vessels. 
Reporting  and  recordkeeping 
requirements.  Seamen. 

46  CFR  Part  28 

Alaska,  Fire  prevention.  Fishing 
vessels.  Marine  safety.  Occupational 
safety  and  health,  Reporting  and 
recordkeeping  requirements.  Seamen. 

46  CFR  Part  54 

Reporting  and  recordkeeping 
requirements.  Vessels.     . 

46  CFR  Part  56 

Reporting  and  recordkeeping 
requirements.  Vessels. 

46  CFR  Part  62 

Reporting  and  recordkeeping 
requirements.  Vessels. 

46  CFR  Part  63 

Reporting  and  recordkeeping 
requirements.  Vessels. 

46  CFR  Part  67 

Reporting  and  recordkeeping 
requirements.  Vessels.     ^ 

46  CFR  Part  68 

Oil  pollution.  Vessels. 

46  CFR  Part  108 

Fire  prevention.  Marine  safety. 
Occupational  safety  and  health.  Oil  and 
gas  exploration.  Vessels. 

46  CFR  Part  116 

Fire  prevention.  Marine  safety. 
Passenger  vessels.  Seamen. 

46  CFR  Part  120 

Marine  safety.  Passenger  vessels. 

46  CFR  Part  125 

Administrative  practice  and 
procedure.  Cargo  vessels.  Hazardous 
materials  transportation.  Marine  safety, 
Seaman. 

46  CFR  Part  183 

Marine  safety.  Passenger  vessels. 

46  CFR  Part  189 

Marine  safety,  Oceanographic 
research  vessels.  Reporting  and 
recordkeeping  requirements. 


61278        Federal  Register /Vol.  67,  No.  189 /Monday,  September  30,  2002 /Rules  and  Regulations 


46  CFR  Part  401 

Administrative  practice  and 
procedure.  Great  Lakes,  Navigation 
(water),  Penalties,  Reporting  and 
recordkeeping  requirements,  Seamen. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  46 
CFR  parts  10. 12,  14,  28,  54,  56,  62,  63, 
67,  68, 108,  116,  120, 125, 183. 189  and 
401  as  follows:    I 

PART  10— UCENSING  OF  MARmME 
PERSONNEL 

1.  The  authority  citation  for  part  10 
continues  to  read  as  follows: 

Authority:  31  U.S.C.  9701;  46  U.S.C.  2101. 
2103,  and  2110;  46  U.S.C.  Chapter  71;  46 
U.S.C.  7502.  7505,  and  7701;  Pub.  L.  103- 
206,  107  Stat.  2439;  49  CFR  1.45,  1.46.  Sec. 
10.107  also  issued  under  the  authority  of  44 
U.S.C.  3507. 

f  10.1 05    [Amended] 

2.  In  §  10.105,  remove  the  words  "San 
Francisco,  CA"  and  add,  in  their  place, 
the  words  "Alameda.  CA". 

PART  12— CERTIHCATION  OF 
SEAMEN  j 

3.  The  authority  citation  for  part  12 
continues  to  read  as  follows: 

Authority:  31  U.S.C.  9701;  46  U.S.C.  2101, 
2103,  2110.  7301,  7302.  7503,  7505.  7701;  49 
CFR  1.46. 

SI 2.05-9    [Amended] 

4.  In  §  12.05-9(c).  remove  the  word 
"shalldemonstrate"  and  add,  in  its 
place,  the  words  "shall  demonstrate". 

§12.25-10    [Amended] 

5.  Amend  §  12.25-10  as  follows: 

a.  In  paragraph  (a),  remove  the  words 
"steward's  document"  and  add.  in  its 
place,  the  words  "steward's 
department";  and 

b.  In  paragraph  (b).  remove  the  word 
"indorsement"  and  add.  in  its  place,  the 
word  "endorsement". 

PART  14— SHIPMENT  AND 
DISCHARGE  OF  MERCHANT 
MARINERS 

6.  The  authority  citation  for  part  14 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552;  46  U.S.C.  Chapters 
103  and  104. 

7.  In  §  14.103  revise  paragraph  (a), 
and  in  paragraph  (b)  remove  the  number 
"703-235-1062"  and  add  in  its  place 
the  number  "202-493-1055",  to  read  as 
follows: 

§  1 4.1 03    Addresses  of  Coast  Guard. 

(a)  By  mail:  U.S.  Coast  Guard  National 
Maritime  Center  (NMC-4A).  4200 


Wilson  Boulevard,  Suite  630,  Arlington, 
VA  22203-1803. 


§14.307    [Amended] 

8.  In  §  14.307(a),  remove  the  words 
"form  CG-719A  (Rev.  8-80)"  and  in 
their  place  add  the  words  "form  CG- 
718A  (Rev.  3-85)". 

PART  2&-REQUIREMENTS  FOR 
COMMERCIAL  RSHING  INDUSTRY 
VESSELS 

9.  The  authority  citation  for  part  28 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  3316,  4502,  4505, 
4506,  6104,  10603;  49  CFR  1.46. 

§28.120    [Amended] 

10.  Amend  §28.120  as  follows: 

a.  In  the  third  column  of  Table 
28.120(a)  to  the  section  remove  the 
word  "Byoyant"  and  add,  in  its  place, 
the  word  "Buoyant";  and 

b.  In  the  third  column  of  Table 
28.120(c)  to  the  section  remove  the 
word  "Solas"  and  add,  in  its  place,  the 
word  "SOLAS". 

§28.270    [Amended] 

11.  In  §  28.270(a)(4),  remove  the  word 
"affects"  and  add,  in  its  place,  the  word 
"effects". 

PART  54— PRESSURE  VESSELS 

12.  The  authority  citation  for  part  54 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1509;  43  U.S.C.  1333; 
46  U.S.C.  3306,  3703;  E.O.  12234.  45  FR 
58801.  3  CFR.  1980  Comp..  p.  277;  49  CFR 
1.46.. 

§54.01-1    [Amended] 

13.  In  §  54.01-l(b).  under  the  entiy  for 
Manufacturers  Standardization  Society 
(MSS).  remove  the  word  "Marketing" 
and  add.  in  its  place,  the  word 
"Marking" 

PART  56— PIPING  SYSTEMS  AND 
APPURTENANCES 

14.  The  authority  citation  for  part  56 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1321(j).  1509;  43 
U.S.C.  1333;  46  U.S.C.  3306.  3703;  E.O. 
12234,  45  FR  58801,  3  CFR,  1980  Comp.,  p. 
277;  E.O.  12777,  56  FR  54757,  3  CFR,  1991 
Comp..  p.  351;  49  CFR  1.46. 

§56.25-5    [Amended] 

15.  In  §  56.25-5,  immediately  before 
the  words  "Appendix  2".  remove  the 
word  "of  and  add,  in  its  place,  the 
word  "or". 


§56.50-30    [Amended] 

16.  In  §  56.50-30(b)(l),  remove  the 
word  "economized"  and  add,  in  its 
place,  the  word  "economizer". 

§56.50-70    [Amended] 

17.  In  §  56.50-70(b)(2),  remove  the 
citation  "56.60-25(c)"  and  add,  in  its 
place,  the  citation  "56.6p-25(b)". 

§56.60-25    [Amended] 

18.  Amend  §  56.60-25  as  follows: 

a.  In  paragraph  (b)(2),  immediately 
after  the  words  "paragraphs  (a)(1) 
through",  remove  "(6)"  and  add,  in  its 
place,  "(4)";  and,  immediately  after  the 
words  "in  accordance  with  paragraph", 
remove  "(b)"  and  add,  in  its  place, 
"(a)";  and 

b.  In  paragraph  (b)(3),  immediately 
after  the  words  "paragraphs  (a)(1) 
through",  remove  "(6)"  and  add,  in  its 
place,  "(4)". 

§56.70-5    [Amended] 

19.  In  §  56.70-5(a),  remove  "57.02-4" 
and  add,  in  its  place,  "57.02-5". 

PART  62— VITAL  SYSTEM 
AUTOMATION 

20.  The  authority  citation  for  part  62 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  3306.  3703.  8105;  E.O. 
12234.  45  FR  58801,  3  CFR,  1980  Comp.,  p. 
277;  49  CFR  1.46. 

§62.35-20    [Amended] 

21.  In  §  62.35-20,  remove  the  note 
immediately  following  paragraph  (a)(6). 

PART  63— AUTOMATIC  AUXIUARY 
BOILERS 

22.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  3306,  3703;  E.O. 
12234.  45  FR  58801,  3  CFR.  1980  Comp..  p. 
277;  49  CFR  1.46. 

§63.01-3    [Amended]     ^ 

23.  hi  §  63.01-3(a)(2),  remove  "(20  . 
gph)"  from  the  end  of  the  sentence. 

PART  67— DOCUMENTATION  OF 
VESSELS 

24.  The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Authority:  14  U.S.C.  664;  31  U.S.C.  9701; 
42  U.S.C.  9118;  46  U.S.C.  2103.  2107.  2110; 
46  U.S.C.  app.  841a,  876;  49  CFR  1.45. 1.46. 

§67.19    [Amended] 

25.  Amend  §  67.19  as  follows: 

a.  In  paragraph  (e)(1),  remove  "(b)" 
and  add,  in  its  place,  "(c)";  and 

b.  In  paragraph  (e)(2),  immediately 
after  the  words  "requirements  of 

§  67.35(a)",  remove  "(2)". 
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PART  68— DOCUMENTATION  OF 
VESSELS  PURSUANT  TO 
EXTRAORDINARY  LEGISLATIVE 
GRANTS 

26.  The  authority  citation  for  part  68 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  2103;  49  CFR  1.46. 
Subpart  68.01  also  issued  under  46  U.S.C. 
App.  876;  subpart  68.05  also  issued  under  46 
U.S.C.  12106(d). 

§68.01-5    [Amended] 

27.  In  §  68.01-5(b),  remove  the  word 
"Commandant"  and  add,  in  its  place, 
the  words  "Director,  National  Vessel 
Documentation  Center". 

§68.01-7    [Amended] 

28.  In  §  68.01-7(c),  remove  the  word 
"Commandant"  and  add,  in  its  place, 
the  words  "Director,  National  Vessel 
Documentation  Center". 

§68.01-13    [Amended] 

29.  In  §  68.01-1 3(a),  remove  the 
words  "§67.01-7"  and  add,  in  their 
place,  the  words  "§67.9". 

Appendix  A  to  Subpart  68.01— Oath  for 
Qualification  of  Corporation  as  a 
Citizen  of  the  United  States  Under  the 
Act  of  September  2, 1958  (46  U.S.C 
883-1) 

30.  In  Appendix  A  to  Subpart  68.01, 
remove  the  words  "§  67.03-9(b)"  and 
add,  in  their  place,  the  words 

"§  67.39(c)". 

PART  108— DESIGN  AND  EQUIPMENT 

31.  The  authority  citation  for  part  108 
continues  to  read  as  follows: 

Authority:  43  U.S.C.  1333;  46  U.S.C.  3102, 
3306;  49  CFR  1.46. 

§108.160    [Amended] 

32.  In  §  108.160(c),  remove 

"§  108.525(e)"  and  add,  in  its  place, 
"§  108.540(h)(3)(ii)". 

PART  116— CONSTRUCTION  AND 
ARRANGEMENT 

33.  The  authority  citation  for  part  116 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  2103,  3306;  E.O. 
12234,  45  FR  58801.  3  CFR.  1980  Comp.,  p. 
277;  49  CFR  1.46. 

§116.438    [Amended] 

34.  fa  §  116.438(1).  immediately  after 
the  words  "required  by  paragraph", 
remove  "(j)"  and  add,  in  its  place,  "(k)". 

§116.730    [Amended] 

35.  fa  §  116.730,  remove  "§§  72.20- 
10(a),  (b),  (d),  and  (e)"  and  add,  m  their 
place,  "§§72.20-10". 


PART  120-eLECTRICAL 
INSTALLATION 

36.  The  authority  citation  for  part  120 
contmues  to  read  as  follows: 

Authority:  46  U.S.C.  2103.  3306;  E.O. 
12234.  45  FR  58801,  3  CFR.  1980  Comp.,  p. 
277;  49  CFR  1.46. 

§120.380    [Amended] 

37.  fa  §  120.380(f),  remove  the  words 
"paragraphs  (a)  and  (b)  of  §  111.93-11  in 
subchapter  J"  and  add,  fa  their  place, 
the  words  "§  58.25-55  fa  subchapter  F". 

PART  125— GENERAL 

38.  The  authority  citation  for  part  125 
contfaues  to  read  as  follows: 

Authority:  46  U.S.C.  2103.  3306.  3307;  49 
U.S.C.  App.  1804;  49  CFR  1.46. 

§125.110    [Amended] 

39.  fa  §  125.110(a),  remove  "(G- 
MSE)"  and  add,  in  its  place,  "(G- 
MSO)". 

PART  183-ELECTRICAL 
INSTALLATION 

40.  The  authority  citation  for  part  183 
contfaues  to  read  as  follows: 

Authority:  46  U.S.C.  2103,  3306;  E.O. 
12234,  45  FR  58801,  3  CFR.  1980  Comp..  p. 
277;  49  CFR  1.46. 

§183.380    [Amended] 

41.  fa  §  183.380(f),  remove  the  words 
"paragraphs  (a)  and  (b)  of  §  111.93-11  in 
subchapter  J"  and  add,  fa  their  place, 
the  words  "§  58.25-55  fa  subchapter  F". 

PART  189— INSPECTION  AND 
CERTIHCATION 

42.  The  authority  citation  for  part  189 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1321(j);  46  U.S.C. 
2113.  3306.  3307;  E.O.  12234.  45  FR  58801, 
3  CFR,  1980  Comp.,  p.  277;  E.O.  12777,  56 
FR  54757,  3  CFR.  1991  Comp..  p.  351;  49  CFR 
1.4p. 

§189.55-15    [Amended] 

43.  fa  §  189.55-15.  in  paragraph  (a)(2), 
remove  the  first  sentence  and  add  "The 
plans  may  be  submitted  directly  to  the 
Commanding  Officer,  Marine  Safety 
Center,  400  Seventh  Street  SW., 
Washington.  DC  20590-0001."  fa  its 
place;  remove  paragraph  (a)(3);  and 
redesignate  paragraph  (a)(4)  as 
paragraph  (a)(3). 

PART  401— GREAT  LAKES  PILOTAGE 
REGULATIONS 

44.  The  authority  citation  for  part  401 
contfaues  to  read  as  follows: 


Authority:  46  U.S.C-  2104(a).  6101,  7701. 
8105.  9303,  9304;  49  CFR  1.45, 1.46(mmm); 
46  CFR  401.105  also  issued  under  the 
authority  of  44  U.S.C.  3507. 

45.  fa  §401.110  revise  paragraph 
(a)(9)  to  read  as  follows: 

§401.110    Deflnmons. 

(a)  *  *  * 

(9)  Director  means  Director,  Great 
Lakes  Pilotage.  Communications  with 
the  Director  may  be  sent  to  the 
following  address:  Commandant  (G- 
MW-1),  2100  Second  Street  SW., 
Washington.  DC  20593-0001 ,  Attn:    , 
Director,  Great  Lakes  Pilotage. 


§401.210    [Amended] 

46.  Amend  §401.210  as  follows: 

a.  In  paragraphs  (a)(2),  (3),  (4),  (6),  (8). 
and  (9),  wherever  the  word  "He" 
appears,  remove  it  and  add,  in  its  place, 
the  word  "The  individual"; 

b.  In  paragraph  (a)(7),  remove  the 
words  "He  agrees  that  he  will"  and 
replace  them  with  the  words,  "The 
individual  agrees  to";  and 

c.  fa  paragraph  (b),  immediately 
following  the  words  "of  his"  add  the 
words  "or  her". 

§401.211    [Amended] 

47.  In  §401. 21 1(a),  wherever  the  word 
"He"  appears,  remove  it,  and  add,  fa  its 
place,  the  words  "The  individual". 

§401.230    [Amende^ 

48.  Amend  §401.230  as  follows: 

a.  In  paragraph  (a),  immediately 
following  the  word  "his"  add  the  words 
"or  her";  and 

b.  fa  paragraph  (b),  immediately 
following  the  word  "he"  add  the  words 
"or  she". 

§401.250    [Amended] 

49.  fa  §  401.250(d),  immediately 
following  the  words  "deliver  his",  add 
the  words  "or  her". 

§401.260    [Amended] 

50.  fa  §  401.260,  (b)  and  (c), 
immediately  following  the  word  "his" 
add  the  words  "or  her"  wherever  it 
appears  in  these  paragraphs. 

§401.600    [Antended] 

51.  In  §401.600,  immediately 
foUowfag  the  word  "he"  wherever  it 
appears,  add  the  words  "or  she",  and 
immediately  following  the  word  "his" 
wherever  it  appears,  add  the  words  "or 
her". 
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Dated:  September  20.  2002. 
Joseph ).  Angelo, 

Acting  Assistant  Commandant,  Marine 
Safety,  Security  and  Environmental 
Protection. 
[FR  Doc.  02-24622  Filed  9-27-02;  8:45  am] 

BMJJNG  CODE  491l>-1S-4> 

DEPARTMENT  OF  TRANSPORTATION 
Maritime  Administration 

46  CFR  Part  298 

[Docket  No.  MARAD-2002-12425] 

RIN  2133-AB47 

Amendment  of  MARAD's  Regulations 
Establishing  and  Administering 
Deposit  Funds  Authorized  by  Section 
1109  of  the  Merchant  Marine  Act,  1936, 
as  Amended 

agency:  Maritime  Administration, 

Transportation. 

action:  Final  rule. 

SUMMARY:  Recent  legislation  modified 
the  Merchant  Marine  Act,  1936,  as 
amended,  by  adding  a  new  Section 
1109,  which  authorizes  the  Secretary  of 
Transportation  to  hold  funds  from  Title 
XI  obligors  as  collateral  by  depositing 
them  with  the  United  States  Treasiuy 
and  investing  them  in  Treasury 
obligations.  As  a  consequence,  these 
funds  need  no  longer  be  deposited  in 
private  banks.  This  final  rule  changes 
existing  procedures  to  simplify,  reduce 
costs  of,  and  expedite  Title  XI  closings. 
DATES:  The  effective  date  of  this  final 
rule  is  October  30,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Richard  M.  Lorr,  Assistant  Chief 
Counsel  for  Ship  Financing,  at  (202) 
366-5882.  You  may  send  mail  to  Mr. 
Lorr  at  Maritime  Administration,  Office 
of  Chief  Counsel,  Room  7228,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  You  may  also  e-mail  Mr.  Lorr  at 
richard.lorT®marad.  dot.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  June  12,  2002.  we  published  a 
notice  of  proposed  rulemaking  (NPRM) 
at  67  FR  40260  soliciting  public 
comment  on  proposed  changes  to 
administering  Title  XI  deposit  funds.  In 
the  NPRM,  we  explained  the  Title  XI 
program  deposit  hinds  and  the  need  for 
the  amendments.  We  received  one 
public  comment  regarding  our  proposal. 
We  will  address  the  public  comment 
under  the  section  heading  "Response  to 
Public  Comment." 

The  Title  XI  Program  is  a  loan 
guarantee  program  which  was 


established  under  Title  XI  of  the 
Merchant  Marine  Act,  1936,  as  amended 
(the  "Act").  The  Secretary  of 
Transportation  (Secretary)  acting  by  and 
through  the  Maritime  Administrator 
administers  the  Title  XI  Program. 

Title  XI  provides  for  the  full  faith  and 
credit  of  the  United  States  for  the 
payment  of  debt  obligations  for:  (1)  U.S. 
or  foreign  shipovoiers  for  the  purpose  of 
financing  or  refinancing  either  U.S.  flag 
vessels  or  eligible  export  vessels 
constructed,  reconstructed,  or 
reconditioned  in  U.S.  shipyards  and  (2) 
U.S.  shipyards  for  the  purpose  of 
financing  advanced  shipbuilding 
technology  and  modem  shipbuilding 
technology  of  a  privately  owned  general 
shipyard  facility  located  in  the  U.S. 

The  guaranteed  obligations  (i.e.,  notes 
and  bonds)  are  sold  in  the  private 
sector.  The  main  purchasers  of  the 
obligations  include  banks,  pension 
funds,  life  insurance  companies,  and  the 
general  public. 

In  those  instances  where  the  Secretary 
guarantees  obligations  under  Title  XI 
and  where  the  proceeds  of  the  sale  of 
the  obligations  are  to  be  used  for  the 
construction,  reconstruction,  or 
reconditioning  of  a  vessel  or  for  a 
shipyard  improvement,  all  such 
proceeds  constitute  security  for  the 
Secretary's  risks  in  extending  the 
guarantees,  and  are  to  be  under  the 
control  of  the  Secretary  as  governed  by 
applicable  agreements  between  the 
Secretary  and  the  Title  XI  debtor.  la 
addition,  the  documentation  of  a  Title 
XI  transaction  requires  the  Title  XI 
debtor,  under  certain  circumstances,  to 
make  deposits  into  the  Title  XI  Reserve 
Fund  as  additional  security  for  the 
Secretary. 

Prior  to  the  enactment  of  Section 
1109,  section  1108  authorized  the 
Secretary  to  hold  only  a  percentage  of 
obligation  proceeds  in  an  escrow 
account  (the  "Escrow  Fimd")  with  the 
Treasury.  The  remaining  percentage  was 
deposited  with  a  commercial  bank  in 
what  has  become  to  be  known  as  the 
"Construction  Fund."  In  addition,  the 
Secretary  had  no  authority  under  the 
Act  to  accept  or  hold  Title  XI  Reserve 
Fund  deposits.  Currently,  such  deposits, 
like  the  Construction  Fund,  are  placed 
with  and  held  by  a  commercial  bank. 
The  Depository  Agreement  among  the 
Title  XI  debtor,  the  Secretary,  and  the 
commercial  bank  sets  forth  the  terms 
and  conditions  under  which  the  funds 
may  be  invested,  withdrawn,  or 
otherwise  paid  to  the  Secretary  or  the 
Title  XI  debtor.  The  Title  XI  debtor 
granted  to  the  Secretary  security 
interests  in  these  accounts  and  their 
contents  (the  "Collateral"),  and 
provided  the  Secretary  an  opinion  of 


counsel  on  the  perfection  and  first 
priority  of  these  security  interests. 

The  Uniform  Commercial  Code  (the 
"UCC")  of  the  various  states,  for  the 
most  part,  governs  the  perfection  and 
priority  of  the  Secretary's  security 
interests  in  the  Collateral.  At  its 
financial  closings,  MARAD's  experience 
has  been  that,  given  the  provisions  of 
the  UCC  and  especially  the  recent 
changes  to  the  UCC,  even  the  most 
knowledgeable  of  legal  counsel  have 
had  difficulty  drafting  clean  legal 
opinions  about  the  perfection  and 
enforceability  of  MARAD's  security 
interest  in  the  Collateral  held  by 
commercial  depositories.  As  a  result  of 
these  factors,  opinions  of  counsel  have, 
over  time,  become  increasingly  time 
consuming  and  costly.  On  the  other 
hand,  there  has  never  been  any  question 
about  the  perfection  and  enforceability 
of  MARAD's  security  interest  in  funds 
held  in  the  Escrow  Fund  by  the 
Treasury  under  MARAD's  normal 
security  agreements. 

I9  an  effort  to  ameliorate  the  situation 
and  to  streamline  the  Title  XI  closing 
process,  the  Secretary  determined  that 
an  alternate  means  for  holding  and 
investing  the  proceeds  of  the  obligations 
was  necessary.  Since  the  Escrow  Fund 
was  already  in  place,  it  seemed  only 
logical  to  use  it  for  not  just  a  percentage 
of  the  proceeds,  but  for  all  the  proceeds. 
Accordingly,  the  Secretary  sought  the 
enabling  legislation,  and  section  1109  is 
the  result.  The  Secretary  believes  this 
authority  will  reduce  the  cost  of 
obtaining  Title  XI  benefits  by 
simplifying  the  opinions  of  counsel  and 
eliminating  the  costs  of  engaging 
commercial  banks  to  hold  and  invest  the 
proceeds.  In  addition,  it  is  anticipated 
that  closing  docimientation  will  be 
reduced  or  simplified. 

Response  to  Public  Comment 

One  comment  was  received 
concerning  the  NPRM.  The  commenter 
states  that,  in  his  opinion,  Section  1109 
of  the  Act  "was  intended  to  solve 
certain  technical  problems  of  the 
Construction  Fund  arrangements  and 
legal  opinions  concerning  those 
arrangements."  It  is  true  that  one  of  the 
purposes  of  Section  1109  is  to  permit 
the  agency  to  abolish  the  Construction 
Fund.  However,  the  enactment  of 
Section  1109  was  not  merely  intended 
to  solve  problems  related  to  that  fund. 
Section  1109  also  permits  the  Secretary 
to  hold  in  a  Treasury  account  money  in 
the  Title  XI  Reserve  Funds  of  obligors 
(which  are  established  for  the  purpose 
of  holding  a  portion  of  an  obligor's  net 
operating  income  in  a  secured  account 
for  the  benefit  of  the  Secretary)  as  well 
as  any  other  liquid  assets  that  are 
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pledged  to  the  Secretary  as  collateral  for 
a  guarantee.  In  addition,  the  same 
commenter  makes  three  requests 
concerning  the  proposed  regulations. 
First,  the  commenter  requests  that  drafts 
of  any  agreements  that  the  Secretary 
intends  to  use  to  administer  the 
provisions  of  Section  1109  be  made 
available  to  commenters  for  their 
comments  before  the  final  regulation  is 
promulgated.  Second,  the  commenter 
expresses  a  concern  that  nothing  in  the 
NPRM  requires  the  Secretary  to  pay  the 
obligor  interest  on  cash  balances  of  the 
deposit  fund  as  required  by  Sections 
1109(c)  and  1109(d)(2)  and  that  if  the 
final  rule  does  not  address  the  issues  the 
agency's  agreements  should  be  amended 
to  do  so.  Finally,  the  commenter  states 
that  the  Secretary's  authority  to  retain 
and  offset  amounts  in  the  Treasury 
account  does  not  arise  until  the  obligor 
has  defaulted  on  the  obligations.  The 
commenter  believes  that  the  regulations 
should  not  extend  retention  and  offset 
to  pre-default  circimistances  contrary  to 
Section  1109(d)(3). 

It  is  well  estabUshed  that  MARAD 
does  not  publish  the  forms  of  its  Title 
XI  documents  for  review  under  the 
Administrative  Procedure  Act. 
MARAD's  forms  are  traditionally 
provided  to  shipowning  companies  and 
to  attorneys  who  practice  ship  finance 
law.  Copies  of  the  documents  are  on  the 
agency's  Web  site,  http:// 
www.mamd.dot.gov.  A  copy  of  the 
Depository  Agreement,  modified  to 
reflect  the  provisions  of  Section  1109,  is 
already  publicly  available  and  has  been 
used  in  recent  transactions,  although  it 
is  not  yet  on  the  agency's  Web  site. 
Commenters  may  provide  the  agency 
with  their  views  on  these  agreements  at 
any  time.  Moreover,  these  dociunents 
are  negotiated  on  a  case-by-case  basis  to 
the  extent  warranted  by  the 
particularities  of  each  transaction  and 
the  questions  that  are  raised  concerning 
the  agency's  policies  by  the  parties  to  a 
closing.  Accordingly,  there  is  no  reason 
for  MARAD  to  postpone  the  effective 
date  of  this  rule. 

With  respect  to  the  commenter's 
second  specific  concern,  that  the  NPRM 
does  not  address  the  payment  of  interest 
on  cash  balances  of  the  deposit  fund,  we 
direct  the  commenter  to  the  provisions 
of  46  CFR  298.33(c),  (d)  and  (e)  of  the 
agency's  regulations,  which  provisions 
will  apply  to  the  deposit  fund,  upon 
adoption  of  the  final  rule,  and  which 
adequaitely  address  the  commenter's 
concerns.  These  issues  are  also 
addressed  by  Sections  5.04,  5.05,  and 
5.06  of  the  General  Provisions  of  the 
Security  Agreement  and  Section  2  of  the 
Depository  Agreement.  As  to  the 
commenter's  third  point,  neither 


MARAD's  regidations  nor  its  agreements 
have  extended  retention  and  offset  to 
pre-default  circumstances.  The 
pertinent  regulations  and 
dociunentation  state  that  the  right  arises 
upon  the  occurrence  of  an  obligor's 
default. 

With  one  addition,  the  rule  will  be 
adopted  in  the  form  proposed.  The 
NPRM  deleted  the  reference  to 
Construction  Fund  in  46  CFR 
298.33(b)(2)(i),  but  inadvertently 
neglected  to  delete  §  298.34,  entitled 
Construction  Fimd.  Hence,  the  final  rule 
will  abolish  the  provisions  of  §  298.34 
and  substitute  the  words  "Removed  and 
Reserved." 

Rulemaking  Analyses  and  Notices 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

We  have  reviewed  this  final  rule 
under  Executive  Order  12866  and  have 
determined  that  it  is  not  a  significant 
regulatory  action  under  section  3(f).  It  is 
also  not  significant  under  DOT 
RegxUatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979).  Due  to 
the  limited  economic  impact  of  this 
final  rule,  no  further  analysis  is 
necessary.  This  final  rule  is  intended 
only  to  change  the  location  of  the 
Secretary's  collateral,  previously 
deposited  in  conimercial  banks  to  an 
account  held  at  the  Treasury.  The 
intended  effect  is  to  encoiu^e  the 
construction  of  ships  in  U.S.  shipyards 
both  for  the  domestic  and  the  Eligible 
Export  Vessel  programs  and  the 
modernization  and  improvement  of  U.S. 
general  shipyard  facilities  by  improving 
Title  XI  program  administration. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  requires  MARAD  to 
determine  whether  this  final  rule  will 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Although  a  substantial  number  of  Title 
XI  applicants  may  meet  the  United 
States  Small  Business  Administration's 
.  criteria  for  small  entity,  this  final  rule 
will  not  have  a  significant  economic 
impact  because  it  merely  authorizes  a 
change  in  the  location  of  the  Secretary's 
collateral,  previously  deposited  in 
commercial  banks,  which  charge 
depository  fees,  to  an  account  held  at 
the  Treasury.  Section  1279b  of  46  App. 
U.S.C.  authorizes  the  deposit  of  these 
funds.  By  changing  the  location  of  the 
account  to  the  Treasury,  this  final  rule 
will  eliminate  depository  fees.  We  do 
not  believe  that  this  final  rule  will  have 
a  significant  economic  impact  on  a 
substantial  number  of  3mall  entities. 


Executive  Order  13132 

We  have  analyzed  this  rulemaking  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13132  ("Federalism")  and  have 
determined  that  it  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  federalism 
summary  impact  statement.  These 
regulations  will  have  no  substantial 
effects  on  the  States,  or  on  the  current 
Federal-State  relationship,  or  on  the 
current  distribution  of  power  and 
responsibilities  among  the  various  local 
officials.  Therefore,  consultation  with 
State  and  local  officials  was  not 
necessary. 

Executive  Order  13175 

We  do  not  believe  that  this  final  rule 
will  significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments  when  analyzed  under  the 
principles  and  criteria  contained  in 
Executive  Order  13175  ("Consultation 
and  Coordination  with  Indian  Tribal 
Governments").  Therefore,  the  funding 
and  consultation  requirements  of  this 
Executive  Order  would  not  apply. 

Paperwork  Reduction  Act 

This  rulemaking  contains 
requirements  that  have  been  approved 
previously  by  the  Office  of  Management 
and  Budget  (Approval  No.  2133-0018). 

Unfunded  Mandates  Reform  Act     , 

This  final  rule  does  not  impose 
unfunded  mandates  under  the 
Unfunded  Mandates  Reform  Act  of 
1995.  It  does  not  resuh  in  costs  of  $100 
million  or  more  to  either  State,  local,  or 
tribal  governments,  in  the  aggregate,  or 
to  the  private  sector,  and  is  the  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule. 

Regulation  Identifier  Number  (RIN) 

The  Department  of  Transportation 
assigns  a  regulation  identifier  number 
(RIN)  to  each  regulatory  action  listed  in 
the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  You  may  use  the  RIN  contained  in 
the  heading  of  this  document  to  cross- 
reference  this  action  with  the  Unified 
Agenda. 

List  of  Subjects  in  46  CFR  Part  298 

Loan  programs — transportation. 
Maritime  carriers,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  we  amend  46  CFR  part 
298  as  follows: 


61282        Federal  Register /Vol.  67,  No.  189 /Monday,  September  30,  2002 /Rules  and  Regulations 


PART  298— OBLIGATION 
GUARANTEES 

1.  The  authority  citation  for  part  298 
continues  to  read  as  follows: 

Authority:  46  App.  U.S.C.  1114(b).  1271  et 
se<7.;49CF'Rl.66. 

§298^    [Amended] 

2.  In  §298.2.  the  definition  of 
Depository  is  amended  by  removing  all 
words  after  "Depository  means"  and 
adding  in  their  place  "the  U.S. 
Department  of  Treasury,  acting  in  its 
capacity  under  Section  1109  of  the  Act." 

§296.21    [Amefided] 

3.  In  §  298.^1  revise  paragraph  (f)(2)  to 
read  as  follows: 

§298.21    Limits. 

(f)*   *   *  I 

(2)  As  long  as  we  have  not  paid  the 
Guarantees,  you  or  other  recipient  shall 
promptly  deposit  these  moneys  with  us 
to  be  held  by  the  Depository  in 
accordance  with  the  Depository 
Agreement. 


§298.22    [Amended] 

4.  hi  §  298.22  revise  paragraph  (b)(2) 
to  read  as  follows: 

§  298.22    Amortization  of  Obligations. 

(b)*  *   * 

(2)  You  establish  a  fund  with  the 
Depository  in  which  you  deposit  an 
equal  annual  amount  necessary  to 
redeem  the  outstanding  Obligations  at 
maturity;  or 


§298.33    [Amended] 

5.  Section  298.33  is  amended  as 
follows: 

a.  In  paragraph  (a),  by  removing  the 
word  "us"  and  adding  the  words  "the 
Depository"  in  its  place. 

b.  By  removing  paragraph  (b)(2)(i)  and 
redesignating  paragraphs  (b)(2)  (ii) 
through  (iv)  as  paragraphs  (b)(2)  (i) 
through  (iii). 

§  298.34    [Removed  and  Reserved] 

§298.35    [Amended] 

6.  Section  298.35(d)  introductory  text 
is  revised  to  read  as  follows: 

§298.35    Title  XI  Reserve  Fund  and 
Rnancial  Agreement 

***** 

(d)  Deposits.  Unless  the  Company,  as 
of  the  close  of  its  accounting  year,  was 
subject  to  and  in  compliance  with  the 
financial  requirements  set  forth  in 


paragraph  (b)(2)  of  this  section,  the 
Company  shall  make  one  or  more 
deposits  to  us  to  be  held  by  the 
Depository  (the  Title  XI  Reserve  Fund), 
as  further  provided  for  in  the  Depository 
Agreement.  The  amount  of  deposit  as  to 
any  year,  or  period  less  than  a  full  year, 
where  applicable,  will  be  determined  as 
follows: 


Dated:  September  24.  2002. 

By  Order  of  the  Maritime  Administrator. 
Murray  A.  Bloom, 

Acting  Secretary,  Maritime  Administration. 
(FR  Doc.  02-24695  Filed  9-27-02;  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  51 

[CC  Docket  No.  98-147;  FCC  02-234] 

Deployment  of  Wireline  Services 
Offering  Advanced 
Telecommunications  Capability 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  addresses  a 
petition  for  clarification  or  partial 
reconsideration  of  the  Collocation 
Remand  Order  (66  FR  43516,  August  20, 
2001).  The  document  makes  clear  that 
nothing  in  the  Collocation  Remand 
Order  disavows  any  federal  jurisdiction 
the  Commission  otherwise  has  to 
resolve  cross-connect  disputes.  It  also 
concludes  that,  under  section  201(a)  of 
the  Communications  Act  of  1934,  as 
amended  (Communications  Act  or  Act), 
incumbent  LECs  must  include  cross- 
connect  offerings  made  imder  section 
201  in  federal  tariffs.  This  document 
further  concludes  that  in  certain  limited 
circiunstances  incumbent  local 
exchange  carriers  (LECs)  may  rely  on- 
individual  case  basis  pricing  when 
establishing  rates  for  cross-connects. 
DATES:  Effective  October  30,  2002, 
except  that  the  Commission's  actions 
with  regard  to  federal  tariffing  of  the 
cross-connect  requirement  and 
regarding  pricing  of  cross  connects  in 
paragraph  three  of  this  document  are 
not  effective  until  approved  by  the 
Office  of  Management  and  Budget.  The 
Commission  will  publish  a  document 
announcing  the  effective  date  of  this 
requirement. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Adams,  Attorney-Advisor,  Competition 
Policy  Division,  Wireline  Competition 


Bureau,  at  (202)  418-1580,  or  via  the 
Internet  at  jkadams@fcc.gov. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Order  on 
Reconsideration  of  Fourth  Report  and 
Order  [Order  on  Reconsideration)  in  CC 
Docket  No.  98-147,  FCC  02-234, 
adopted  August  14,  2002,  and  released 
September  4,  2002.  The  complete  text  of 
this  Order  on  Reconsideration  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Information  Center, 
Portals  n,  445  12th  Street.  SW..  Room 
CY-A257,  Washington,  DC  20554.  This 
document  may  also  be  purchased  from 
the  Commission's  duplicating 
contractor,  Qualex  International,  Portals 
II,  445  12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
via  e-mail  qualexint@aol.com.  It  is  also 
available  on  the  Commission's  Web  site 
at  http://www.fcc.gov. 

Synopsis  of  the  Order  on. 
Reconsideration 

1.  Background.  In  the  Collocation 
Remand  Order  (66  FR  43516,  August  20, 
2001)  the  Commission  reevaluated 
provisions  of  its  collocation  rules  on 
remand  fi'om  the  United  States  Court  of 
Appeals  for  the  District  of  Coliunbia 
Circniit.  The  Commission  addressed, 
among  other  matters,  whether 
incumbent  LECs  are  required  to 
provision  cross-connects  between 
collocators.  The  Commission  concluded 
that  while  an  incumbent  LEC  is  not 
required  to  allow  collocators  to  install 
and  maintain  cross-connects  between 
their  collocated  equipment  themselves, 
an  incvunbent  LEC  must  nevertheless 
provide  these  cross-connects  between 
two  collocators  upon  reasonable 
request. 

2.  Federal  Enforcement  of  Cross- 
Connect Requirement.  In  the 
Collocation  Remand  Order,  the 
Conunission  stated  that  it  anticipated 
"that  cross-connect  disputes,  like  other 
interconnection  related  disputes,  can  be 
addressed  in  the  first  instance  at  the 
state  level."  In  the  Order  on 
Reconsideration,  to  avoid  any 
imcertainty,  the  Commission  clarifies 
that  nothing  in  that  statement  disavows 
any  federal  jurisdiction  it  otherwise 
might  have  imder  the  Act  to  resolve 
cross-connect  disputes.  The 
Commission  states  that  specific 
questions  would  be  addressed  on  a  case- 
by-case  basis  in  the  event  of  a 
complaint. 

3.  Federal  Tariffing  of  Cross-Connect 
Requirement.  The  Commission 
concludes  that  inctunbent  LECs  must 
file  tariffs  for  cross-connect  offerings 
made  pmsuant  to  section  201  of  the 
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Communications  Act  at  the  federal 
level.  The  Commission  states  that  this  is 
a  necessary  result  of  Section  203(a)'s 
mandate  that  all  services  subject  to  the 
Commission's  jurisdiction  under  section 
201  be  federally  tariffed.  In  order  to 
minimize  any  uimecessary  regulatory 
burdens,  however,  the  Commission 
clarifies  that  incumbents  shall  have  the 
flexibility  to  include  the  rates,  terms, 
and  conditions  under  which  they 
provide  cross-connects  in  their 
expanded  interconnection  tariffs,  stand- 
alone tariffs,  or  other  appropriate  federal 
tariffs. 

4.  Pricing  of  Cross-Connects.  A  carrier 
provides  facilities  or  services  on  an 
individual  case  basis  when  it  provides 
them  to  a  specific  customer  under  rates, 
terms,  and  conditions  that  must  be 
negotiated  upon  request  of  the  service. 
Based  on  the  record  before  it,  the 
Commission  declines  to  adopt  a  blanket 
rule  against  the  use  of  individual  case 
basis  pricing  for  cross-connects  because 
it  was  imable  to  determine  the  extent  to 
which  generally  available  offerings  at 
standardized  rates  will  be  possible. 

Paperwork  Reduction  Act  Analysis 

5.  The  actions  contained  the  have 
been  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1995  (PRA) 
and  found  to  impose  new  or  modified 
reporting  and  recordkeeping 
requirements  or  burdens  on  the  public. 
Implementation  of  these  new  or 
modified  reporting  and  recordkeeping 
requirements  will  be  subject  to  approval 
by  the  Office  of  Management  and 
Budget  (OMB)  as  prescribed  by  the  PRA, 
and  will  go  into  effect  upon 
announcement  in  the  Federal  Register 
of  OMB  approval. 

Supplemental  Final  Regulatory 
Fl«dbility  Act  Analysis 

6.  As  required  by  the  Regulatory 
Flexibility  Act  (RFA),  a  Supplemental 
Initial  Regulatory  Flexibility  Analysis 
(Supplemental  IRFA)  was  incorporated 
in  the  Order  on  Reconsideration  and 
Second  Further  Notice  of  Proposed 
Rulemaking  (Order  on  Reconsideration 
and  Second  Further  Notice)  in  CC 
Docket  98-147.  The  Commission  sought 
written  public  comment  on  the 
proposals  in  the  Second  Further  Notice, 
including  comment  on  the 
Supplemental  IRFA.  The  Commission 
received  comments  from  The 
Organization  for  the  Promotion  and 
Advancement  of  Small 
Telecommunications  Companies 
(OPASTCO)  specifically  directed  toward 
the  Supplemental  IRFA.  These 
comments  were  previously  addressed 
fully  in  the  Final  Regulatory  Flexibility 
Analysis  (FRFA)  included  as  part  of  the 


Collocation  Remand  Order,  and  are 
addressed  only  briefly.  The 
Supplemental  Final  Regulatory 
Flexibility  Analysis  (Supplemental 
FRFA)  conforms  to  the  RFA. 

I.  Need  for,  and  Objectives  of,  the  Order 
on  Reconsideration 

7.  This  Order  on  Reconsideration 
continues  the  Commission's  efforts  to 
facilitate  the  development  of 
competition  in  telecommunications 
services.  In  the  Advanced  Services  First 
Report  and  Order,  the  Commission 
strengthened  its  collocation  rules  to 
reduce  the  costs  and  delays  faced  by 
carriers  that  seek  to  collocate  equipment 
at  the  premises  of  incumbent  local 
exchange  carriers  (inciunbent  LECs).  In 
GTEv.  FCC,  the  D.C.  Circuit  vacated 
several  of  those  rules  and  remanded  the 
case  to  the  Commission.  In  the 
Collocation  Remand  Order,  the 
Commission  addressed  the  remanded 
issues.  Among  other  actions,  the 
Commission  required  incumbent  local 
exchange  carriers  (inciunbent  LECs)  to 
provide  cross-connects  between 
collocated  carriers  upon  reasonable 
request.  In  the  Order  on 
Reconsideration,  the  Commission 
addressed  a  petition  for  clarification  or 
partial  reconsideration  of  that  decision. 

n.  Summary  of  Significant  Issues 
Raised  by  Public  Comments  in 
Response  to  the  Supplemental  IRFA 

8.  In  the  Supplemental  IRFA,  the 
Conunission  stated  that  any  rule  . 
changes  would  impose  minimum 
burdens  on  small  entities,  including 
both  telecommunications  carriers  that 
request  collocation  and  the  incumbent 
LECs  that,  under  section  251(c)(6)  of  the 
Commimications  Act,  must  provide 
collocation  to  requesting  carriers.  The 
Commission  also  solicited  comments  on 
alternatives  to  the  proposed  rules  that 
would  minimize  the  impact  that  any 
changes  to  its  rules  might  have  on  small 
entities.  In  their  comments,  OPASTCO 
stated  that  the  Supplemental  IRFA  did 
not  provide  "the  flexibility  necessary  to 
accommodate  the  needs  of  small 
(incumbent  LECs)  and  their  customers." 
OPASTCO  also  stated  that  the 
Supplemental  IRFA  does  not  specify  the 
specific  requirements  that  might  be 
imposed  on  small  incumbent  LECs  or 
the  extent  to  which  those  requirements 
might  burden  small  incvmibent  LECs. 
Finally,  OPASTCO  stated  that  the 
Supplemental  IRFA  failed  "to  describe 
the  "significant  alternatives"  for  small 
(incumbent  LECs)  that  [were] 
presumptively  under  consideration"  in 
this  rulemaking.  As  noted,  the 
Commission  responded  to  OPASTCO's 


comments  in  the  previous  CoUocation 
Remand  Order. 

m.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which 
Rules  WiU  Apply 

8.  The  RFA  directs  agencies  to 
provide  a  description  of  and,  where 
feasible,  an  estimate  of  the  number  of 
entities  that  will  be  affected  by  the 
rules.  The  RFA  defines  "small  entity"  as 
having  the  same  meaning  as  the  term 
"small  business,"  "small  organization," 
and  "small  governmental  jurisdiction." 
In  addition,  the  term  "small  business" 
has  the  same  meaning  as  the  term 
"small  business  concern"  under  the 
Small  Business  Act,  unless  the 
Commission  has  developed  one  or  more 
definitions  that  are  appropriate  to  its 
activities.  Under  the  Small  Business 
Act,  a  "small  business  concern"  is  one 
that:  (1)  Is  independently  owned  and 
operated;  (2)  is  not  dominant  in  its  field 
of  operation;  and  (3)  meets  any 
additional  criteria  established  by  the 
Small  Business  Administration  (SBA). 

9.  The  most  reliable  source  of 
information  regarding  the  total  numbers 
of  certain  common  carrier  and  related 
providers  nationwide,  as  well  as  the 
number  of  commercial  wireless  entities, 
appears  to  be  data  the  Commission 
publishes  annually  in  its  Carrier  Locator 
report,  which  encompasses  data 
compiled  from  FCC  Form  499-A 
Telecommunications  Reporting 
Worksheets.  According  to  data  in  the 
most  recent  report,  there  are  5679 
service  providers.  These  carriers 
include,  infer  alia,  providers  of 
telephone  exchange  service,  wireline 
carriers  and  service  providers,  LECs, 
interexchange  carriers,  competitive 
access  providers,  and  resellers. 

10.  Ine  Commission  included  small 
incumbent  LECs  in  this  present  RFA 
analysis.  A  "small  business"  under  the 
RFA  is  one  that,  inter  alia,  meets  the 
pertinent  small  business  size  standard 
(e.g.,  a  telephone  communications 
business  having  1,500  or  fewer 
employees),  and  "is  not  dominant  in  its 
field  of  operation.  "  The  SBA's  Office  of 
Advocacy  contends  that,  for  RFA 
piuposes,  small  incumbent  LECs  are  not 
dominant  in  their  field  of  operation 
because  any  such  dominance  is  not 
"national"  in  scope.  The  Commission 
therefore  included  small  incumbent 
LECs  in  this  RFA  analysis,  although  the 
Commission  emphasized  that  this  RFA 
action  has  no  effect  on  Conunission 
analyses  and  determinations  in  other, 
non-RFA  contexts. 

11.  Total  Number  of  Telephone 
Companies  Affected.  The  United  States 
Bureau  of  the  Census  (Census  Bureau) 
reports  that,  at  the  end  of  1992,  there 
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were  3,497  finns  engaged  in  providing 
telephone  services,  as  defined  therein, 
for  at  least  one  year.  This  number 
contains  a  variety  of  different  categories 
of  carriers,  including  local  exchange 
carriers,  interexchange  carriers, 
competitive  access  providers,  cellular 
carriers,  mobile  service  carriers, 
operator  service  providers,  pay 
telephone  operators,  covered 
specialized  mobile  radio  providers,  and 
resellers.  It  seems  certain  that  some  of 
these  3,497  telephone  service  firms  may 
not  qualify  as  small  entities  or  small 
incimibent  LECs  because  they  are  not 
"independently  owned  and  operated." 
For  example,  a  personal 
communications  service  (PCS)  provider 
that  is  affiliated  with  an  interexchange 
carrier  having  more  than  1,500 
employees  would  not  meet  the 
definition  of  a  small  business.  It  is 
reasonable  to  conclude  that  fewer  than 
3,497  telephone  service  firms  are  small 
entity  telephone  service  firms  or  small 
incumbent  LECs  that  may  be  affected  by 
the  rules  adopted  herein. 

12.  Local  Exchange  Carriers.  Neither 
the  Commission  nor  the  SBA  has 
developed  a  definition  for  small 
providers  of  local  exchange  service 
(LECs).  The  closest  applicable  definition 
under  the  SBA  rules  is  Wired 
Telecommimications  Carriers. 
According  to  the  most  recent  data,  there 
are  2,050  incumbent  and  other  LECs. 
The  Commission  does  not  have  data 
specifying  the  number  of  these  carriers 
that  are  either  dominant  in  their  field  of 
operations,  are  not  independently 
owned  and  operated,  or  have  more  than 
1,500  employees,  and  thus  are  unable  at 
this  time  to  estimate  with  greater 
precision  the  number  of  LECs  that 
would  qualify  as  small  business 
concerns  imder  the  SBA's  definition. 
Consequently,  The  Commission 
estimates  that  fewer  than  2,050 
providers  of  local  exchange  service  are 
small  entities  or  small  incumbent  LECs 
that  may  be  affected  by  the  rules 
adopted  herein. 

13.  Interexchange  Carriers.  Neither 
the  Commission  nor  the  SBA  has 
developed  a  definition  of  small  entities 
specifically  applicable  to  providers  of 
interexchange  services  (IXCs).  The 
closest  applicable  definition  under  the 
SBA  rules  is  for  Wired 
Telecommunications  Carriers. 
According  to  the  most  recent  data,  there 
are  229  carriers  engaged  in  the  provision 
of  interexchange  services.  Of  these  229 
carriers,  181  reported  that  they  have 

1 ,500  or  fewer  employees  and  48 
reported  that  alone,  or  in  combination 
with  affiliates,  they  have  more  than 
1 ,500  employees.  The  Commission  does 
not  have  data  specifying  the  number  of 


these  carriers  that  are  not  independently 
owned  and  operated,  and  thus  are 
unable  at  this  time  to  estimate  with 
greater  precision  the  number  of  IXCs 
that  would  qualify  as  small  business 
concerns  under  the  SBA's  definition. 
Consequently,  the  Commission 
estimates  that  there  are  less  than  229 
small  entity  IXCs  that  may  be  affected 
by  the  rules  adopted  herein. 

14.  Wireless  Service  Providers.  The 
SBA  has  developed  a  definition  for 
small  businesses  within  the  two 
separate  categories  of  Cellular  and  Other 
Wireless  Telecommunications  or 
Paging.  Under  that  SBA  definition,  siich 
a  business  is  small  if  it  has  1,500  or 
fewer  employees.  According  to  the 
Commission's  most  recent  Telephone 
Trends  Report  data,  1,495  companies 
reported  that  they  were  engaged  in  the 
provision  of  wireless  service.  Of  these 

1 ,495  companies,  989  reported  that  they 
have  1 ,500  or  fewer  employees  and  506 
reported  that,  alone  or  in  combination 
with  affiliates,  they  have  more  than 
1 ,500  employees.  "The  Commission  does 
not  have  data  specifying  the  niunber  of 
these  carriers  that  are  not  independently 
owned  and  operated,  and  thus  are 
unable  at  this  time  to  estimate  with 
greater  precision  the  number  of  wireless 
service  providers  that  would  qualify  as 
small  business  concerns  under  the 
SBA's  definition.  Consequently,  the 
Commission  estimates  that  there  are  989 
or  fewer  small  wireless  service 
providers  that  may  be  affected  by  the 
rules. 

IV.  Description  of  Projected  Reporting, 
Record  Keeping,  and  Other  Compliance 
Requirements 

15.  The  Order  on  Reconsideration 
imposes  nominal  changes  in  projected 
reporting,  record  keeping,  and  other 
compliance  requirements.  These 
changes  affect  small  and  large 
companies  equally. 

16.  In  the  Order  on  Reconsideration, 
in  order  to  comply  with  a  statutory 
mandate,  the  Commission  requires  that 
an  incumbent  LEC  must  include  the 
rates,  terms,  and  conditions  imder 
which  they  provide  cross-connects  in 
their  federal  tariffs.  In  order  to  minimize 
any  uimecessary  regulatory  burdens, 
however,  the  Commission  makes  clear 
that  incumbents  shall  have  the 
flexibility  to  include  their  cross-connect 
offerings  in  any  appropriate  federal 
tariffs. 

1 7.  In  the  Order  on  Reconsideration, 
consistent  with  its  existing  policy,  the 
Commission  allows  incumbent  LECs  the 
flexibility  to  use  individual  case  basis 
(ICB)  pricing  for  cross-coimects  under 
specific  limited  circumstances.  The 
Commission  also  retains  its  requirement 


that  incimibent  LECs  must  amend  their 
tariffs  to  provide  for  firm  rates  when 
those  circumstances  change.  These 
tariffing  requirements  give  greater 
certainty  to  coUocators,  many  of  which 
are  small  entities,  without  imposing 
undue  burdens  on  any  incumbent  LEC. 

V.  Steps  Taken  To  Minimize  Significant 
Economic  Impact  on  Small  Entities  and 
Significant  Alternatives  Considered 

18.  The  RFA  requires  an  agency  to 
describe  any  significant  alternatives  that 
it  has  considered  in  reaching  its 
proposed  approach,  which  may  include 
the  following  four  alternatives  (among 
others):  (1)  The  establishment  of 
differing  compliance  or  reporting 
requirements  or  timetables  that  take  into 
accoimt  the  resources  available  to  small 
entities;  (2)  the  clarification, 
consolidation,  or  simplification  of 
compliance  or  reporting  requirements 
under  the  rule  for  small  entitiesr(3)  the 
use  of  performance,  rather  than  design, 
standards;  and  (4)  an  exemption  fi'om 
coverage  of  the  rule,  or  any  part  thereof, 
for  small  entities. 

19.  In  this  Order  on  Reconsideration, 
the  Commission  clarifies  that  nothing  in 
its  prior  order  disavows  any  federal 
jurisdiction  we  otherwise  have  under 
the  Act  to  resolve  cross-connect 
disputes.  The  Commission  also  requires 
incumbent  LECs,  including  those 
classified  as  small  entities,  to  include 
their  cross-connect  offerings  in  their 
federal  tariffs.  In  order  to  minimize  any 
unnecessary  regulatory  burdens, 
however,  the  Conunission  clarifies  that 
incumbents  shall  have  the  flexibility  to 
include  the  rates,  terms,  and  conditions 
imder  which  they  provide  cross- 
connects  in  any  appropriate  federal 
tariffs.  In  so  doing,  the  Conmiission 
implicitly  rejects,  as  unnecessarily 
burdensome,  alternatives  such  as 
requiring  incumbent  LECs  to  file  new, 
stand-alone  tariffs  for  their  cross- 
connect  offerings.  The  Commission  also 
permits  incumbent  LECs  to  use  ICB 
pricing  in  these  tariffs  in  appropriate 
circumstances.  The  Commission  rejects 
as  inconsistent  its  prior  policy  the 
alternative  of  precluding  all  use  of  ICB 
pricing  for  cross-coimects.  Rejection  of 
this  alternative  ensures  that  incumbent 
LECs  have  an  additional  measure  of 
flexibility  in  developing  their  federal 
cross-connect  tariffs. 

Ordering  Clauses 

20.  Pursuant  to  sections  1-4,  201-03, 
251-54,  256,  and  303{r)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  151-54,  201-03, 
251-54,  256,  and  303(r),  that  the 
Petition  for  Reconsideration  or 
Clarification  jointly  filed  by  Association 
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for  Local  Telecommunications  Services, 
e.spire  Communications,  Inc.,  KMC 
Telecom,  Inc.,  McLeodUSA 
Telecommunications  Services,  Inc.,  and 
NuVox,  hic.  September  19,  2001,  Is 
granted  to  the  extent  set  forth  in  the 
document. 

21.  The  Order  on  Reconsideration 
Shall  become  effective  October  30,  2002. 
The  collections  of  information 
contained  in  this  Order  on 
Reconsideration  Are  contingent  upon 
approval  of  the  Office  of  Management 
and  Budget.  The  Commission  will 
publish  a  document  in  the  Federal 
Register  announcing  the  effective  date 
of  this  requirement. 

22.  The  Commission's  Consumer 
Information  Bureau,  Reference 
Information  Center,  shall  send  a  copy  of 
this  Order  on  Reconsideration, 
including  the  Supplemental  Final 
Regulatory  Flexibility  Analysis,. to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

List  of  Subjects  in  47  CFR  Part  51 

Intercoimection,  Telecommunications 
Carriers. 

Federal  Communications  Commission. 
Marlene  H.  Dortch, 
Secretary. 

[PR  Doc.  02-24720  Filed  9-27-02;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  51 

[CC  Docket  No.  98-147;  FCC  02-234] 

DaploymMit  of  WIrallne  SarvlcM 
Offering  Advanced 
Tetocommunications  Capability 

AGENCY:  Federal  Conununications 

Commission. 

action:  Final  rule. 

SUMMARY:  This  document  finds  that 
federally  mandated  limits  on  the  time 
period  for  which  incumbent  local 
exchange  carriers  (LECs)  and 
competitive  LECs  may  reserve  potential 
collocation  space  for  future  use  are  not 
warranted.  It  further  concludes  that 
disputes  regarding  the  conversion  of 
virtual  collocation  arrangements  to 
physical  collocation  arrangements 
should  be  addressed  on  a  case-by-case 
basis.  Finally,  it  determines  that, 
although  point-of-termination  bays 
(POT  bays)  constitute  a  technically 
feasible  point  of  interconnection,  an 
incumbent  LEC  may  not  compel 
coUocators  to  interconnect  through 
them. 


DATES:  Efiiective  October  30,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Adams,  Attorney-Advisor,  Competition 
Policy  Division,  Wireline  Competition 
Bureau,  at  (202)  418-1580,  or  via  the 
Internet  at  jkadama@fcc.gov. 
SUPPt£MENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Fifth 
Report  and  Order  in  CC  Docket  No.  98- 
147,  FCC  02-234,  adopted  August  14, 
2002,  and  released  September  4,  2002. 
The  complete  text  of  this  Report  and 
Order  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC  Reference  Information 
Center,  Portals  U,  445  12th  Street,  SW., 
Room  CY-A257,  Washington,  DC  20554. 
This  dociunent  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor,  Qualex  International,  Portals 
n.  445  12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
via  e-mail  qualexint@aol.com.  It  is  also 
available  on  the  Commission's  Web  site 
at  http://www.fcc.gov. 

Synopsis  of  the  Fifth  Report  and  Order 

1.  Background.  In  the  Second  Further 
Notice  (65  FR  54527,  September  8, 
2000),  the  Commission  sought  comment 
on  several  collocation-related  issues  that 
the  Commission  has  not  yet  addressed. 
These  issues  included  whether  the 
Commission  should  adopt  a  national 
policy  limiting  the  period  for  which 
potential  collocation  space  can  be 
reserved  for  future  use.  Parties  to  this 
proceeding  asked  that  the  Commission 
clarify  its  policies  regarding  the 
conversion  of  virtual  collocation 
arrangements  to  physical  arrangements 
and  regarding  the  use  of  POT  bays  with 
physical  collocation  arrangements. 

2.  Space  Reservation  Policies.  In  the 
Second  Further  Notice,  the  Commission 
stated  that  the  primary  responsibility  for 
resolving  space  reservation  disputes  lay 
with  the  states  and  therefore  declined  to 
adopt  specific  space  reservation  period 
at  that  time.  The  Conunission,  however, 
requested  comment  as  to  whether  it 
should  adopt  a  national  space 
reservation  policy  that  would  apply 
where  a  state  does  not  set  its  own 
standard.  Based  on  the  record,  the 
Commission  is  not  convinced  that 
national  space  reservation  policy  is 
needed  at  this  time  to  ensure  that 
requesting  carriers  obtain  reasonable 
and  nondiscriminatory  access  to 
potential  collocation  space.  The 
Commission  states  that,  because  a 
variety  of  factors  can  impact  the 
availability  of  central  office  space,  the 
states  continue  to  be  in  the  best  position 
to  monitor  this  situation  and  adopt 
policies  that  best  address  the  particular 


space  reservation  issues  in  that  state. 
Ine  Commission  also  states  that  to  the 
extent  the  state  conunissions  have  not 
adopted  specific  periods  for  space 
reservations,  space  reservation  disputes 
should  be  resolved  on  a  case-by-case 
basis. 

3.  Conversion  of  Virtual 
Arrangements  to  Physical 
Arrangements.  The  Commission  states 
that  it  would  not  require,  as  a  general 
matter,  that  incumbent  local  exchange 
carriers  (incumbent  LECs)  permit  in- 
place  conversions  of  virtual  collocation 
arrangements  to  physical  collocation 
arrangements.  The  Commission 
concludes  that  a  blanket  rule  might 
result  in  some  physical  arrangements 
occupying  space  that  would  otherwise 
be  unsuited  for  physical  collocation.  At 
the  same  time,  the  Commission 
recognizes  that,  under  section  251(c)(6) 
of  the  Conununications  Act,  an 
incumbent  LEC  must  provide  for 
physical  collocation  on  terms  and 
conditions  that  are  just,  reasonable,  and 
nondiscriminatory.  The  Commission 
determines  that  any  disputes  regarding 
whether  an  incumbent  LEC  complies 
with  this  standard  in  evaluating 
requests  to  move  a  virtual  arrangement 
to  part  of  the  incumbent  LECs  premises 
where  physical  collocation  is  allowed 
should  be  addressed  on  a  case-by-case 
basis. 

4.  POT  Bays.  In  the  Advanced 
Services  First  Report  and  Order  (63  FR 
4420.  August  18, 1998),  the  Commission 
adopted  §51.323(k)(2)  of  the 
Commission's  rules,  which  provides 
that  "[ajn  incumbent  LEC  may  not 
require  competitors  to  use  an 
intermediate  Interconnection 
arrangement  in  lieu  of  direct  connection 
to  the  incumbent's  network  if 
technically  feasible."  In  the  Fifth  Report 
and  Order,  the  Commission  states  that. 
by  definition,  a  POT  bay  is  not  an 
"intermediate  interconnection 
arrangement,"  but  rather  simply  a 
convenient  demarcation  point  between 
the  incumbent  LECs  facilities  and  those 
of  the  coUocator.  The  Conunission 
therefore  concludes  that  the  prohibition 
against  intermediate  intercoimection 
arrangements  in  §  51.323(k)(2)  does  not 
apply  to  POT  bays.  The  Commission 
notes,  however,  that  the 
Communications  Act  mandates  that 
incumbent  LECs  allow  competitive 
LECs  to  interconnect  at  "any  technically 
feasible  point."  The  Commission 
therefore  concludes  that  while 
incumbent  LECs  may  offer 
interconnection  through  POT  bays  as 
one  technically  feasible  method  of 
interconnection  with  a  collocated 
competitive  LEC,  they  may  not 
unilaterally  require  competitive  LECs  to 
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interconnect  through  such  an 
arrangement  where  other  technically 
feasible  points  of  interconnection  are 
available.  The  Commission  notes, 
however,  that  although  an  incimibent 
LEC  cannot  unilaterally  dictate  the 
point  of  interconnection,  this  does  not 
mean  that  a  competitive  LEC  can  dictate 
how  the  interconnection  is 
implemented.  The  Commission  states 
that  these  matters  are  typically  subject 
to  negotiations  between  the  parties. 

Supplemental  Final  Regulatory 
Flexibility  Act  Analysis 

5.  As  required  by  the  Regulatory 
Flexibility  Act  (RFA),  a  Supplemental 
Initial  Regulatory  Flexibility  Analysis 
(Supplemental  IRFA)  was  incorporated 
in  the  Order  on  Reconsideration  and 
Second  Further  Notice  of  Proposed 
Rulemaking  (Order  on  Reconsideration 
and  Second  Further  Notice)  in  CC 
Docket  98-147.  The  Commission  sought 
written  public  comment  on  the 
proposals  in  the  Second  Further  Notice, 
including  comment  on  the 
Supplemental  IRFA.  The  Commission 
received  comments  from  The 
Organization  for  the  Promotion  and 
Advancement  of  Small 
Telecommunications  Companies 
(OPASTCO)  specifically  directed  toward 
the  Supplemental  IRFA.  These 
comments  were  previously  addressed 
fully  in  the  Final  Regulatory  Flexibility 
Analysis  (FRFA)  included  as  part  of  the 
Collocation  Remand  Order  {66  FR 
43516,  August  20,  2001),  and  arq 
addressed  only  briefly  in  The 
Supplemental  Final  Regulatory 
Flexibility  Analysis  (Supplemental 
FRFA)  conforms  to  the  RFA. 

I.  Need  for,  and  Objectives  of,  the  Fifth 
Report  and  Order 

6.  This  Fifth  Report  and  Order 
continues  the  Commission's  efforts  to 
facilitate  the  development  of 
competition  in  telecommunications 
services.  In  the  Advanced  Services  First 
Report  and  Order,  the  Commission 
strengthened  its  collocation  rules  to 
reduce  the  costs  and  delays  faced  by 
carriers  that  seek  to  collocate  equipment 
at  the  premises  of  incumbent  LECs.  In 
GTEv.  FCC,  the  D.C.  Circuit  vacated 
several  of  those  rules  and  remanded  the 
case-to  the  Commission.  In  the 
Collocation  Remand  Order,  the 
Commission  addressed  the  remanded 
issues.  Among  other  actions,  the 
Commission  required  incimibent  local 
exchange  carriers  (incumbent  LECs)  to 
provide  cross-connects  between 
collocated  carriers  upon  reasonable 
request.  In  the  Fifth  Report  and  Chder, 
the  Commission  addressed  a  collocation 
issues^raised  as  part  of  the  Second 


Further  Notice.  The  Commission's 
actions  will  help  incumbent  LECs  and 
collocated  carriers  better  understand  its 
collocation  requirements  and  how  they 
will  be  enforced. 

n.  Summary  of  Significant  Issues 
Raised  by  Public  Comments  in 
Response  to  the  Supplemental  IRFA 

7.  In  the  Supplemental  IRFA,  the 
Commission  stated  that  any  rule 
changes  woidd  impose  minimum 
burdens  on  small  entities,  including 
both  telecommunications  carriers  that 
request  collocation  and  the  incumbent 
LECs  that,  under  section  251(c)(6)  of  the 
Communications  Act,  must  provide 
collocation  to  requesting  carriers.  The 
Commission  also  solicited  comments  on 
alternatives  to  the  proposed  rules  that 
would  minimize  the  impact  that  any 
changes  to  its  rules  might  have  on  small 
entities.  In  their  comments,  OPASTCO 
stated  that  the  Supplemental  IRFA  did 
not  provide  "the  flexibility  necessary  to 
accommodate  the  needs  of  small 
(incumbent  LECs)  and  their  customers." 
OPASTCO  also  stated  that  the 
Supplemental  IRFA  does  not  specify  the 
specific  requirements  that  might  be 
imposed  on  small  incimibent  LECs  or 
the  extent  to  which  those  requirements 
might  burden  small  incumbent  LECs. 
Finally,  OPASTCO  stated  that  the 
Supplemental  IRFA  failed  "to  describe 
the  "significant  alternatives"  for  small 
(inciunbent  LECs)  that  (were) 
presumptively  under  consideration"  in 
this  rulemaking.  As  noted,  the 
Commission  responded  to  OPASTCO's 
comments  in  the  previous  Collocation 
Remand  Order. 

m.  Description  and  Estimate  of  the 
Number  of  Small  Entities  To  Which 
Rules  Will  Apply 

8.  The  RFA  directs  agencies  to      -^ 
provide  a  description  of  and,  where 
feasible,  an  estimate  of  the  number  of 
entities  that  will  be  affected  by  the 
rules.  The  RFA  defines  "small  entity"  as 
having  the  same  meaning  as  the  term 
"small  business,"  "small  organization," 
and  "small  governmental  jurisdiction." 
In  addition,  the  term  "small  business" 
has  the  same  meaning  as  the  term 
"small  business  concern"  under  the 
Small  Business  Act,  unless  the 
Conunission  has  developed  one  or  more 
definitions  that  are  appropriate  to  its 
activities.  Under  the  Small  Business 
Act,  a  "small  business  concern"  is  one 
that:  (1)  Is  independently  owned  and 
operated;  (2)  is  not  dominant  in  its  field 
of  operation;  and  (3)  meets  any 
additional  criteria  established  by  the 
Small  Business  Administration  (SEA). 

9.  The  most  reliable  source  of 
information  regarding  the  total  numbers 


of  certain  common  carrier  and  related 
providers  nationwide,  as  well  as  the 
number  of  commercial  wireless  entities, 
appears  to  be  data  the  Commission 
publishes  annually  in  its  Carrier  Locator 
report,  which  encompasses  data 
compiled  from  FCC  Form  499-A 
Telecommunications  Reporting 
Worksheets.  According  to  data  in  the 
most  recent  report,  there  are  5679 
service  providers.  These  carriers 
include,  infer  alia,  providers  of 
telephone  exchange  service,  wireline 
carriers  and  service  providers,  LECs, 
interexchange  carriers,  competitive 
accessproviders,  and  resellers. 

10.  Ine  Commission  included  small 
incimibent  LECs  in  this  present  RFA 
analysis.  A  "small  business"  under  the 
RFA  is  one  that,  inter  alia,  meets  the 
pertinent  small  business  size  standard 
(e.g.,  a  telephone  communications 
business  having  1,500  or  fewer 
employees),  and  "is  not  dominant  in  its 
field  of  operation."  The  SBA's  Office  of 
Advocacy  contends  that,  for  RFA 
purposes,  small  incumbent  LECs  are  not 
dominant  in  their  field  of  operation 
because  any  such  dominance  is  not 
"national"  in  scope.  The  Commission 
therefore  included  small  incumbent 
LECs  in  this  RFA  analysis,  although  the 
Commission  emphasized  that  this  RFA 
action  has  no  effect  on  Commission 
analyses  and  determinations  in  other, 
non-RFA  contexts. 

1 1 .  Total  Number  of  Telephone 
Companies  Affected.  The  United  States 
Bureau  of  the  Census  (Census  Biu-eau) 
reports  that,  at  the  end  of  1992,  there 
were  3,497  firms  engaged  in  providing 
telephone  services,  as  defined  therein, 
for  at  least  one  year.  This  number 
contains  a  variety  of  different  categories 
of  carriers,  including  local  exchange 
carriers,  interexchange  carriers, 
competitive  access  providers,  cellular 
carriers,  mobile  service  carriers, 
operator  service  providers,  pay 
telephone  operators,  covered 
specialized  mobile  radio  providers,  and 
resellers.  It  seems  certain  that  some  of 
these  3,497  telephone  service  firms  may 
not  qualify  as  small  entities  or  small 
incumbent  LECs  because  they  are  not 
"independentiy  owned  and  operated." 
For  example,  a  personal 
communications  service  (PCS)  provider 
that  is  affiliated  with  an  interexchange 
carrier  having  more  than  1,500 
employees  would  not  meet  the 
definition  of  a  small  business.  It  is 
reasonable  to  conclude  that  fewer  than 
3,497  telephone  service  firms  are  small 
entity  telephone  service  firms  or  small 
incumbent  LECs  that  may  be  affected  by 
the  rules  adopted  herein. 

12.  Local  Exchange  Carriers.  Neither 
the  Commission  nor  the  SBA  has 
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developed  a  definition  for  small 
providers  of  local  exchange  service 
(LECs).  The  closest  applicable  definition 
under  the  SBA  rules  is  Wired 
Telecommunications  Carriers. 
According  to  the  most  recent  data,  there 
are  2,050  incumbent  and  other  LECs. 
The  Commission  does  not  have  data 
specifying  the  number  of  these  carriers 
that  are  either  dominant  in  their  field  of 
operations,  are  not  independentiy 
owned  and  operated,  or  have  more  than 
1,500  employees,  and  thus  are  unable  at 
this  time  to  estimate  with  greater 
precision  the  nimiber  of  LECs  that 
would  qualify  as  small  business 
concerns  under  the  SBA's  definition. 
Consequentiy,  The  Commission 
estimates  that  fewer  than  2,050 
providers  of  local  exchange  service  are 
small  entities  or  small  incumbent  LECs 
that  may  be  affected  by  the  rules 
adopted  herein. 

13.  Interexchange  Carriers.  Neither 
the  Commission  nor  the  SBA  has 
developed  a  definition  of  small  entities 
specifically  applicable  to  providers  of 
interexchange  services  (IXCs).  The 
closest  applicable  definition  under  the 
SBA  rules  is  for  Wired 
Telecommunications  Carriers. 
According  to  the  most  recent  data,  there 
are  229  carriers  engaged  in  the  provision 
of  interexchange  services.  Of  these  229 
carriers,  181  reported  that  they  have 
1,500  or  fewer  employees  and  48 
reported  that  alone,  or  in  combination 
with  affiliates,  they  have  more  than 
1,500  employees.  The  Commission  does 
not  have  data  specifying  the  number  of 
these  carriers  that  are  not  independentiy 
owned  and  operated,  and  thus  are 
unable  at  this  time  to  estimate  with 
greater  precision  the  number  of  IXCs 
that  would  qualify  as  small  business 
concerns  under  the  SBA's  definition. 
Consequentiy,  the  Commission 
estimates  that  there  are  less  than  229 
small  entity  IXCs  that  may  be  affected 
by  the  rules  adopted  herein. 

14.  Wireless  Service  Providers.  The 
SBA  has  developed  a  definition  for 
small  businesses  within  the  two 
separate  categories  of  Cellular  and  Other 
Wireless  Telecommunications  or 
Paging.  Under  that  SBA  definition,  such 
a  business  is  small  if  it  has  1,500  or 
fewer  employees.  According  to  the 
Commission's  most  recent  "Telephone 
Trends  Report  data.  1,495  companies 
reported  that  they  were  engaged  in  the 
provision  of  wireless  service.  Of  these 
1,495  companies,  989  reported  that  they 
have  1,500  or  fewer  employees  and  506 
reported  that,  alone  or  in  combination 
with  affiliates,  they  have  more  than 
1,500  employees.  The  Commission  does 
not  have  data  specifying  the  number  of 
these  carriers  that  are  not  independentiy 


owned  and  operated,  and  thus  are 
unable  at  this  time  to  estimate  with 
greater  precision  the  number  of  wireless 
service  providers  that  would  qualify  as 
small  business  concerns  under  the 
SBA's  definition.  Consequentiy,  the 
Commission  estimates  that  there  are  989 
or  fewer  small  wireless  service 
providers  that  may  be  affected  by  the 
rules. 

IV.  Description  of  Pro)ected  Reporting, 
Record  Keeping,  and  Other  Compliance 
Requirements 

15.  None. 

V.  Steps  Taken  To  Minimize  Significant 
Economic  Impact  on  Small  Entities  and 
Significant  Alternatives  Considered 

16.  The  RFA  requires  an  agency  to 
describe  any  significant  alternatives  that 
it  has  considered  in  reaching  its 
proposed  approach,  which  may  include 
the  following  four  alternatives  (among 
others):  (1)  "The  establishment  of 
differing  compliance  or  reporting 
requirements  or  timetables  that  take  into 
account  the  resources  available  to  small 
entities;  (2)  the  clarification, 
consolidation,  or  simplification  of 
compliance  or  reporting  requirements 
under  the  rule  for  small  entities;  (3)  the 
use  of  performance,  rather  than  design, 
standards;  and  (4)  an  exemption  from 
coverage  of  the  rule,  or  any  part  thereof, 
for  small  entities. 

17.  In  the  Fifth  Report  and  Order,  the 
Commission  addresses  the  need  for  a 
national  space  reservation  policy,  the 
conversion  of  virtual  collocation 
arrangements  to  physical  collocation 
arrangements,  and  whether  incumbent 
LECs  may  require  the  use  of  point  of 
termination  (POT)  bays.  It  rejects  the 
alternative  of  adopting  more  stringent 
regulations  as  suggested  by  some 
commenters.  The  Connnission 
concludes  that  disputes  regarding  an 
incumbent  LECs  policies  on  space 
reservations  and  the  conversion  of 
virtual  collocation  arrangements  should 
be  addressed  on  a  case-by-case  basis.  It 
also  concludes  that  while  the  use  of 
POT  bay  is  permissible,  incumbent 
LECs  may  not  unilaterally  compel  their 
use. 

Paperwork  Reduction  Act  Analysis 

18.  The  actions  contained  in  the  Fifth 
Report  and  Order  have  been  analyzed 
with  respect  to  the  Paperwork 
Reduction  Act  of  1995  (PRA)  and  found 
to  impose  no  new  or  modified  reporting 
and  recordkeeping  requirements  or 
burdens  on  the  public. 

Ordering  Clauses 

19.  Pursuant  to  sections  1-4,  201-03, 
251-54.  256,  and  303(r)  of  the 


Communications  Act  of  1934,  as 
amended,  47  U.S.C.  151-54,  201-03, 
251-54,  256,  and  303{r),  the  Fifth  Report 
and  Order  is  adopted. 

24.  Pursuant  to  sections  1-4,  201-03, 
251-54,  256,  and  303(r)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  151-154,  201,  202, 
251-54,  256.  and  303(r),  the  actions 
taken  in  the  Fifth  Report  and  Order 
Shall  become  effective  October  30,  2002. 

25.  The  Commission's  Consumer  and 
Governmental  Affairs  Bureau,  Reference 
Information  Center,  Shall  send  a  copy  of 
this  Fifth  Report  and  Order,  includinyg 
the  Supplemental  Final  Regulatory 
Flexibility  Analysis,  to  the  Chief 
Coimsel  for  Advocacy  of  the  Small 
Business  Administration. 

List  of  Subiects  in  47  CFR  Part  51 

Interconnection.  Telecommunications 
carriers. 

Federal  Ck)inmunications  Commission. 
Marlene  H.  Dortch, 
Secretory. 
[FR  Doc.  02-24721  Filed  9-27-02;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Program* 
Administration 

49  CFR  Parts  173  and  177 

[Dociwt  No.  RSPA-01-10373  (HM-2200)] 

RIN  2137-AD58 

Hazardous  Materials:  Requirements  for 
Maintenance,  Requallfication,  Repair 
and  Uae  of  DOT  Specification 
Cylinders;  Extension  of  Compliance 
Dates  and  Corrections 

agency:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
action:  Final  rule;  extension  of 
compliance  dates  and  corrections. 


summary:  This  document  extends  the 
compliance  dates  and  makes  minor 
corrections  for  certain  requirements 
adopted  in  a  final  rule  published  under 
Docket  No.  RSPA-01-10373  (HM-220D) 
on  August  8,  2002  (67  FR  51626),  which 
amended  requirements  applicable  to  the 
maintenance,  requalification,  repair, 
and  use  of  DOT  specification  cylinders. 
RSPA  is  taking  action  in  response  to 
appeals  stating  that  the  October  1,  2002 
effective  date  is  unreasonable.  This 
action  provides  additional  time,  until 
May  30,  2003,  for  RSPA  to  fully  evaluate 
and  determine  the  merits  of  issues 
raised  by  appellants  concerning  these 
requirements  and  their  requests  for 
clarification  of  certain  other 
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requirements.  These  appeals  will  be 
fully  addressed  in  a  later  document. 
Because  these  amendments  do  not 
impose  new  requirements,  notice  and 
public  comment  are  lumecessary. 
DATES:  Effective  Date:  This  rule  is 
effective  on  October  1.  2002. 

Compliance  Date:  However,  certain 
regulatory  actions  will  not  occur  imtil 
the  date  specified  in  the  regulatory  text. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  Webb,  (202)  366-8553,  Office  of 
Hazardous  Materials  Standards, 
Research  and  Special  Programs 
Administration. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

On  August  8,  2002,  the  Research  and 
Specid  Programs  Administration 
(RSPA,  we)  published  a  final  rule  imder 
Docket  No.  01-10373  (HM-220D)  (67  FR 
51625)  amending  the  requirements  of 
the  Hazardous  Materials  Regulations 
applicable  to  the  maintenance, 
requalification,  repair,  and  use  of  DOT 
specification  cylinders.  The  August  8, 
2002  final  rule,  amended  the  HNfR  to: 

(1)  Prohibit  a  filled  cylinder  with  a 
specified  service  life  from  being  offered 
for  transportation  in  commerce  after  its 
service  life  has  expired. 

(2)  Remove  authorization  for  the 
manufacture  of  DOT  specification 
cylinders  using  aluminum  alloy  6351- 
T6.  Cylinders  manufactured  with  this 
aluminum  alloy  have  a  greater  risk  of 
failure  than  other  aluminum  cylinders. 

(3)  Incorporate  by  reference  new  and 
updated  Compressed  Gas  Association 
(CGA)  standards  and  updated  American 
Society  for  Testing  and  Materials 
(ASTM)  standards. 

(4)  Require  each  person  who  performs 
a  requalification  function  that  requires 
marking  of  an  inspection  or  retest  date 
on  a  cylinder  to  have  approval  from  the 
Associate  Administrator  for  Hazardous 
Materials  Safety  (Associate 
Administrator). 

(5)  Standardize  requirements  for 
repair  and  rebuilding  of  DOT-4  series 
cylinders,  other  than  the  DOT  4L. 

(6)  Allow  the  application  of 
requalification  markings  on  cylinders  by 
using  alternative  methods  that  produce 
durable,  legible  marks. 

(7)  Require  pressure  relief  devices  on 
all  DOT-3  series  specification  cylinders 
to  be  set  at  test  pressure  with  a  tolerance 
of  - 10%  to  +0  beginning  at  the  first 
requalification  due  on  or  after  the 
effective  date  of  this  final  rule. 

In  addition,  we  consolidated 
requirements  for  obtaining  approval  to 
be  a  cylinder  requalifier,  or  an 
independent  inspection  agency,  or  to 
have  chemical  tests  or  analyses 


performed  outside  the  United  States  on 
cylinders  manufactured  outside  the 
United  States  in  a  new  Subpart  I  in  Part 
107. 

We  received  approximately  20 
appeals  of  the  implementation  of  HM- 
220D,  either  in  total  or  in  part.  We 
received  appeals  from  representatives  of 
industrial  gas  trade  associations,  gas 
distributors,  shippers,  carriers,  cylinder 
manufacturers  and  requalifiers. 

Extension  of  Compliance  Date 

Most  appellants  request  that  we 
extend  the  October  1,  2002  effective 
date  for  certain  requirements  adopted  in 
the  final  nJe.  They  state  a  60-day 
implementation  period  is  unreasonable 
for  certain  requirements.  They  request 
that  we  delay  implementation  of  the 
particular  requirements  imtil  we  have 
had  an  opportunity  to  further  review 
and  address  their  specific  concerns.  We 
agree  that  the  October  1  effective  date  of 
certain  provisions  should  be  extended. 
Therefore,  in  this  final  rule,  we  are 
providing  a  May  30,  2003  compliance 
date  for  the  following  requirements: 
— Sections  173.40(b)  and 

1 73. 301a(d)(3)— Requiring  the 
pressure  at  55  °C  (131  °F)  in  a 
cylinder  not  to  exceed  the  service 
pressure  of  the  cylinder.  This 
provision  affects  Hazard  Zone  B  gases, 
such  as  hydrogen  sulfide. 
—Sections  173.301(f)(2)  and 
177.840(a)(1)— Requiring  the  inlet 
port  to  the  relief  channel  of  the 
pressure  relief  device,  when  installed, 
must  be  in  the  cylinder's  vapor  space. 
—Section  173.301(f)(3)— Requiring  the 
set  pressure  of  the  pressure  relief 
device  to  be  at  test  pressure  with  a 
tolerance  of  - 10%  to  +0  for  DOT  3- 
series  cylinders. 
—Section  173.301(h)(2)— Allowing 
cylinders  filled  with  a  flammable, 
corrosive,  or  noxious  gas  to  have  the 
valves  protected  by  loading  the 
cylinders  in  an  upright  position  and 
securely  bracing  in  cars  or  motor 
vehicles,  when  loaded  by  the 
consignor  and  unloaded  by  the 
consignee. 

Editorial  Corrections  and  Clarifications 

Appellants  expressed  concern  about  a 
requirement  in  the  August  8,  2002  final 
rule  that  prohibits  a  welded  cylinder 
bom  being  used  for  Hazard  Zone  A 
materials  (see  §§  173.226(a)  and 
173.228(b)  of  the  August  8,  2002  final 
rule).  Appellants  ask  us  to  provide  time 
for  transporting  filled  cylinders  for 
reprocessing  or  disposal  of  the 
cylinder's  contents.  We  agree.  In  this 
final  rule,  we  are  revising  the 
prohibition  to  permit  a  welded  cylinder 
that  is  filled  with  a  Hazard  Zone  A 


material  prior  to  October  1,  2002,  to  be 
transported  for  reprocessing  or  disposal 
until  April  1,  2003. 

In  addition,  in  this  final  rule,  we  are 
clarifying  a  requirement  applicable  to 
cylinders  used  to  transport  oxygen.  In 
§  173.302,  the  August  8,  2002  final  rule 
included  provisions  applicable  to 
aluminum  cylinders  used  to  transport 
oxygen.  One  of  the  requirements  states 
that  each  valve  or  portion  of  a  valve  that 
comes  into  contact  with  the  oxygen 
being  transported  must  be  constructed 
of  brass  or  stainless  steel.  Several 
appellants  point  out  that  some 
aluminum  oxygen  cylinders  have  valve 
components  made  of  non-metallic 
materials  that  may  come  in  contact  with 
the  oxygen.  It  was  not  our  intention  to, 
require  persons  transporting  oxygen  in 
aluminum  cylinders  to  replace  non- 
metallic  valves  or  valve  components 
with  brass  or  stainless  steel.  Therefore, 
in  this  final  rule  we  are  clarifying  that 
metallic  portions  of  valves  that  may 
come  into  contact  with  the  oxygen  in 
the  cylinder  must  be  constructed  of 
brass  or  stainless  steel. 

Appellants  also  point  out  that  we 
inadvertently  excepted  all  acetylene 
cylinders  from  the  valve  protection 
requirements  in  §  173.301(h)  of  the 
August  8,  2002  final  rule.  Appellants  are 
correct  that  this  was  not  our  intent.  As 
we  stated  in  the  preamble  to  the  final 
rule  (67  FR  51631),  our  intention  was  to 
except  only  acetylene  MC  cylinders  and 
other  types  of  small-capacity  cylinders 
from  the  valve  protection  requirements. 
Therefore,  in  this  final  rule,  we  are 
revising  the  exception  for  acetylene 
cylinders  to  except  small  capacity  MC 
and  B  style  cylinders  frtim  valve 
protection  requirements. 

Partial  Denial  of  Appeals 

CGA  and  several  other  appellants  also 
contend  that  HM-220D  was  issued  as  a 
finalTule  with  no  opportunity  for  public 
comment.  They  state  that  HM-220D 
should  be  withdrawn  and  converted  to 
an  NPRM  with  sufficient  time  provided 
for  persons  to  review  and  comment  on 
the  proposals.  We  do  not  agree.  We 
proposed  to  make  the  changes  adopted 
under  HM-220D  in  a  notice  of  proposed 
rulemaking  published  under  Docket  No. 
RSPA-98-3684  (HM-220)  on  October 
30,  1998  (63  FR  58460).  The  comment 
period  for  HM-220  closed  September 
30, 1999.  In  addition,  we  held  three 
public  meetings  to  discuss  the  HM-220 
proposals  on  December  8, 1998  (63  FR 
58460;  October  30, 1998),  January  28, 
1999  (63  FR  72224;  December  31, 1998), 
and  April  13-15, 1999  (64  FR  9114; 
February  24, 1999).  On  February  13, 
2002,  we  separated  the  proposals 
applicable  to  current  DOT  specification 


cylinders,  fix)m  those  applicable  to  the 
metric-marked  cylinders,  and  placed 
them  under  Docket  No.  RSPA-01-10373 
(HM-220D)  (67  FR  6667).  Therefore, 
RSPA  finds  the  appellants'  claim  that 
we  did  not  provide  the  public  with  an 
opportimity  to  comment  on  this  rule  is 
without  merit  and  is  denied. 

RSPA's  procedural  regiilations  for 
handling  appeals  of  final  rules  require 
us  to  take  action  on  appeals  vtrithin  90 
days  after  the  date  of  publication  of  the 
final  rule  (see  49  CFR  106.130).  If  we 
anticipate  that  our  decision  on  an 
appeal  may  be  delayed  beyond  the  90- 
day  time  frame,  we  must  provide  notice 
of  the  delay  in  the  Federd  Register.  For 
the  August  8,  2002  final  rule,  the  90-day 
deadline  is  November  6,  2002.  We 
intend  to  consider  the  issues  raised  by 
appellants  concerning  the  above  listed 
sections  of  the  August  8,  2002  final  rule 
as  expeditiously  as  possible;  however,  it 
is  unlikely  that  we  will  be  able  to 
resolve  all  the  issues  by  November  6, 

2002.  We  plan  to  address  all  issues 
raised  by  appellants  by  May  30,  2003. 

List  of  Subjects 

49  CFR  Part  173 

Hazardous  materials  transportation. 
Packaging  and  containers.  Radioactive 
materials,  Reporting  and  recordkeeping 
requirements.  Uranium. 

49  CFR  Part  177 

Hazardous  materials  transportation. 
Motor  vehicle  safety,  Packaging  and 
containers,  Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing,  title 
49,  Chapter  I  of  the  Code  of  Federal 
Regulations,  is  amended  as  follow: 

PART  173— SHIPPERS-<3ENERAL 
REQUIREMEffTS  FOR  SHIPMENTS 
AND  PACKAGINGS 

1.  The  authority  citation  for  Part  173 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127, 44701;  49 
CFR  1.45, 1.53. 

2.  In  §  173.40,  as  revised  at  67  FR 
51642,  effective  October  1,  2002,  revise 
paragraph  (b)  to  read  as  follows: 

§173.40    General  packaging  raquirwnents 
for  toxic  materials  paclcaged  in  cylinders. 

***** 

(b)  Outage  and  pressure  requirements. 
For  Hazard  Zone  A  and,  after  May  30, 

2003,  Hazard  Zone  B  materials,  the 
pressure  of  the  hazardous  material  at 
55°  C  (131°  F)  may  not  exceed  the 
service  pressure  of  the  cylinder. 
Sufficient  outage  must  be  provided  so 


that  the  cylinder  will  not  be  liquid  full 
at  55°  C  (131°  F). 

*        •        *        *     .  • 

3.  In  §  173.226,  as  amended  at  67  FR 
51643,  effective  October  1,  2002,  revise 
paragraph  (a)  to  read  as  follows: 

§173.226    Materials  poisonous  l>y 
inhalation.  Division  6.1,  Packing  Group  I, 
Hazard  Zone  A. 

***** 

(a)  In  seamless  specification  cylinders 
conforming  to  the  requirements  of 

§  173.40.  However,  a  welded  cylinder 
filled  before  October  1,  2002,  may  be 
transported  for  reprocessing  or  disposal 
of  the  cylinder's  contents  until  April  1, 
2003. 
***** 

4.  In  §  173.228,  as  revised  at  67  FR 
51643,  effective  October  1,  2002,  revise 
paragraph  (b)  to  read  as  follows: 

§  1 73.228    Bromine  pentaflouride  or 
bromine  trifluoride 

***** 

(b)  A  material  in  Hazard  Zone  A  must 
be  transported  in  a  seamless 
specification  cylinder  conforming  to  the 
requirements  of  §  173.40.  However,  a 
welded  cylinder  filled  before  October  1, 

2002,  may  be  transported  for 
reprocessing  or  disposal  of  the 
cylinder's  contents  until  April  1,  2003. 
No  cylinder  may  be  equipped  with  a 
pressure  relief  device. 

5.  In  §  173.301,  as  revised  at  67  FR 
51643,  effective  October  1,  2002,  the 
following  amendments  are  made: 

a.  Paragraphs  (f)(2),  (f)(3).  (h){l)(vii) 
are  revised. 

b.  The  word  "or"  at  the  end  of 
paragraph  (h)(2)(ii)  is  removed. 

c.  The  period  at  the  end  of  paragraph 
(h)(2)(iii)  is  removed  and  ";  or"  is  added 
in  its  place. 

d.  Paragraph  (h)(2)(iv)  is  added. 
The  amendments  read  as  follows: 

§  1 73.301    General  requirfmnents  for 
shipment  of  compressed  gases  in  cylinders 
and  spherical  pressure  vessels. 

*  ■  .    *        *        *        * 
(J)  *  *  * 

(2)  After  May  30,  2003,  when  a 
pressure  relief  device  is  installed,  the 
inlet  port  to  the  relief  channel  must  be 
in  the  vapor  space  of  the  cylinder. 

(3)  For  a  DOT  3,  3 A,  3AA,  3AL,  3 AX, 
3AXX,  3B  or  3BN  cylinder,  from  the 
first  requalification  due  after  May  30, 

2003,  the  set  pressure  of  the  pressure 
relief  device  must  be  at  test  pressure 
with  a  tolerance  of  - 10%  to  +0. 
***** 

(h)*  *  * 
(D*  *  * 

(vii)  A  "B"  style  cylinder  with  a 
capacity  of  40  ft  ^  (1.13  m^)  or  an  "MC" 


style  cylinder  with  a  capacity  of  10  ft  ^ 
(0.28m3)  containing  acetylene. 

(2)*  *  * 

(iv)  Notwithstanding  the  provisions  of 
paragraph  (h)(2)  introductory  text  of  this 
section,  until  May  30,  2003,  by  loading 
the  cylinders  in  an  upright  position  and 
securely  bracing  the  cylinders  in  cars  or 
motor  vehicles,  when  loaded  by  the 
consignor  and  unloaded  by  the 
consignee. 
***** 

6.  In  §  173.301a,  as  added  at  67  FR 

51645,  effective  October  1,  2002.  revise 
paragraph  (d)(3)  to  read  as  follows: 

§  173.301a    Additional  general 
requirements  for  shipment  of  specification 
cylinders. 

***** 

(d)*  *  * 

(3)  After  May  30.  2003.  for  toxic 
materials  the  pressure  in  the  cylinder  at 
55°  C  (131°  F)  may  not  exceed  the 
service  pressure  of  the  cylinder. 

***** 

7.  In  §  173.302,  as  revised  at  67  FR 

51646.  effective  October  1,  2002,  revise 
paragraph  (b)(1)  to  read  as  follows: 

§173.302    Filling  of  cylinders  with 
nonlk|uefied  (permanent)  compressed 


*        * 
(b)*  *  * 


(1)  Metallic  portions  of  a  valve  that 
may  come  into  contact  with  the  oxygen 
in  Uie  cylinder  must  be  constructed  of 
brass  or  stainless  steel. 


PART  177— CARRIAGE  BY  PUBUC 
HIGHWAY 

8.  The  authority  citation  for  Part  177 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127;  49  CFR 
1.53. 

§177.840    [Amended] 

9.  In  §  177.840,  as  amended  at  67  FR 
51652,  effective  October  1,  2002,  the  last 
sentence  in  paragraph  (a)(1)  is  amended 
by  removing  the  wording  "A  cylinder 
containing"  and  adding  in  its  place 
"After  May  30,  2003,  a  cylinder 
containing". 

Issued  in  Washington  DC  on  September  24. 
2002,  under  authority  delegated  in  49  CFR 
Part  1. 

Elaine  E.  |oost. 

Acting  Administrator,  Research  and  Special 
Programs  Administration. 
[FR  Doc.  02-24707  Filed  9-27-02;  8:45  am] 
BIUJNQ  COOe  4»10-60-l> 
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DEPARTMENT  OF  TRANSPORTATION 
Surface  Tranaportatlon  Board 

49  CFR  Part  1144 
[STB  Ex  Parte  No.  639] 

Removal  of  Joint  Rate  Cancellation 
Regulations  | 

agency:  Surface  Transportation  Board, 

Transportation. 

action:  Final  rule. ! 

summary:  The  Surface  Transportation 
Board  (Board)  is  removing  regulations 
concerning  the  cancellation  of  through 
routes  and  joint  rates,  because  those 
rules  have  been  made  obsolete  by 
statutory  changes. 

EFFECTIVE  DATE:  These  rules  are  effective 
on  September  30,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Sado,  (202)  565-1661.  [Federal 
Information  Relay  Service  (FIRS)  for  the 
hearing  impaired:  1-800-877-8339.] 
SUPPLEMENTARY  INFORMATION:  The  Board 
is  revising  its  regulations  at  49  CFR 
1144  to  delete  obsolete  provisions  and 
reflect  other  changes  made  by  the  ICC 
Termination  Act  of  1995,  Pub.  L.  104- 
88. 109  Stat.  803  (1995)  (ICCTA).  The 
rules  at  section  1144  were  issued  by  the 
Interstate  Commerce  Commission  (ICC 
or  Commission)  in  Intramodal  Rail 
Competition,  1 1.C.C.2d  822  (1985),  and 
pertain  to  three  situations:  cancellations 
of  through  routes  and/or  joint  rates; 
prescription  of  a  through  rate  or  joint 
route;  and  prescription  of  reciprocal 
switching.  The  Board  retains 
jurisdiction  to  prescribe  through  routes 
and  joints  rates  (49  U.S.C.  10705),  and 
to  prescribe  reciprocal  switching  (49 
U.S.C.  11102,  replacing  former  49  U.S.C. 
11103). 

The  ICCTA,  however,  eliminated  the 
joint  rate  and  through  route  cancellation 
provisions  of  former  49  U.S.C.  10705(e) 
and  10705a.  Former  section  10705(e) 
was  previously  found  at  former  section 
15(3)  of  the  Interstate  Commerce  Act 
and  provided  that  a  joint  rate 
cancellation  could  be  investigated  or 
suspended  by  the  ICC,  and  if  it  was 
suspended  and  an  investigation  was 
instituted,  the  cancelling  carrier  had  to 
show  that  the  proposed  cancellation 
was  in  the  public  interest.  Suspension 
was  considered  imder  the  standards  of 
former  49  U.S.C.  10707.  See  49  CFR 
1144.3.  The  Staggers  Rail  Act  of  1980 
added  a  new  section,  former  49  U.S.C. 
10705a,  which  provided  a  guaranteed 
cancellation  of  noncompensatory  joint 
rates  (below  110  percent  of  variable 
costs).  Joint  rates  110  percent  or  higher 
were  to  be  considered  under  the  public 


interest  standard  of  former  section 
10705(e),  and  if  the  Conunission 
determined  that  an  investigation  was 
warranted,  the  cancellation  was  to  be 
suspended  during  the  pendency  of  the 
consideration.  See  Family  Lines  Rail 
System — Unilateral  Can.  of  Joint  Rates. 
365  I.C.C.  464,  466-67  (1981).  affd. 
Southern  R.  Co.  v.  Interstate  Commerce 
Commission,  681  F.2d  29  (D.C.  1982). 

We  will  eliminate  sectionsll44.1, 
1144.3,  and  1144.4  pertaining  to  the 
notification,  suspension,  and 
investigation  of  proposed  joint  rate 
cancellations.  Not  only  are  these 
sections  obsolete  with  the  elimination  of 
the  joint  rate  cancellation  provisions  of 
former  49  U.S.C.  10705(e)  and  10705a, 
but  they  also  contain  references  to 
obsolete  sections  49  U.S.C.  10762(c)(3) 
(concerning  tariff  notification)  and  49 
U.S.C.  10707  (concerning  rate 
suspensions).  We  will  also  remove  the 
reference  to  through  route  or  joint  rate 
cancellations  and  suspension  and 
investigation  in  the  negotiations  section, 
49  CFR  1144.2. 

The  remainder  of  section  1144.2  and 
all  of  section  1144.5,  concerning 
prescribing  a  through  rate  and 
establishing  a  switdiing  arrangement, 
and  section  1144.6,  general  provisions, 
are  still  applicable.  As  noted,  the  Board 
retains  jurisdiction  in  these  areas 
pursuant  to  49  U.S.C.  10705  and  11102. 
Accordingly,  we  will  not  make  any 
changes  to  section  1144.2  beyond 
removing  the  reference  to  cancellations, 
supra.  We  will  not  make  substantive 
modifications  to  section  1144.5  but  will 
only  change  obsolete  references  (section 
11103  will  be  changed  to  section  11102  , 
and  section  11101a  wiH  be  changed  to 
section  11101.)  We  will  remove  a 
reference  in  section  1144.6  to  our  rules 
at  49  CFR  1132,  which  now  pertain  only 
to  motor  carriers,  and  the  obsolete 
investigation  section,  1144.4.  Finally, 
these  three  remaining  sections  of  this 
part  will  be  reniimbered  as  49  CFR 
1144.1, 1144.2,  and  1144.3.1 

Because  these  changes  merely  remove 
obsolete  regulations  based  on  statutory 
provisions  that  have  been  eliminated 
and  revise  other  regulations  to  provide 
updated  statutory  references,  we  find 
good  cause  to  dispense  with  notice  and 
conunent.  See  5  U.S.C.  553(b)(B). 
Moreover,  we  find  good  cause  for 
making  these  rules  effective  on  less  than 
30  days'  notice  under  5  U.S.C.  553(d), 
so  that  these  changes  will  be  effective  by 
October  1,  2002,  which  is  the  cut-off 
date  for  revisions  to  the  next  edition  of 


'  Consequently,  the  reference  in  new  section 
1144. 3(c)  will  be  to  section  1144.2,  instead  of 
current  section  1144.6(d)'s  reference  to  sections 
1144.4  and  1144.5. 


the  applicable  volume  of  the  Code  of 
Federal  Regulations. 

Copies  of  the  decision  may  be 
purchased  from  Da-2-Da  Legal  Copy 
Service  by  calling  202-293-7776 
(assistance  for  the  hearing  impaired  is 
available  through  FIRS  at  1-800-877- 
8339)  or  visiting  Suite  405, 1925  K 
Street,  NW.,  Washington,  DC  20006. 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

List  of  Subjects  in  49  CFR  Part  1144 

Railroads. 
It  is  ordered: 

1.  The  final  rules  set  forth  in  this 
decision  are  adopted.  Notice  of  the  rules 
adopted  here  will  be  published  in  the 
Federal  Register. 

2.  This  decision  is  effective  on 
September  30,  2002. 

Decided:  September  19,  2002. 

By  the  Board,  Chairman  Morgan  and  Vice 
Chairman  Burkes. 
Vernon  A.  Williams, 
Secretary. 

For  the  reasons  set  forth  in  the 
preamble,  part  1144,  of  title  49,  chapter 
X,  of  the  Code  of  Federal  Regulations  is 
revised  to  read  as  follows: 

PART  1144— INTRAMODAL  RAIL 
COMPETinON 

Sec. 

1144.1  Negotiation. 

1144.2  Prescription. 

1144.3  General. 

Authority:  49  U.S.C.  721, 10703, 10705, 
and  11102. 

§1144.1    Negotiation. 

(a)  Timing.  At4east  5  days  prior  to 
seeking  the  prescription  of  a  through 
route,  joint  rate,  or  reciprocal  switdiing, 
the  party  intending  to  initiate  such 
action  must  first  seek  to  engage  in 
negotiations  to  resolve  its  dispute  with 
the  prospective  defendants. 

(b)  Participation.  Participation  or 
failure  to  participate  in  negotiations 
does  not  waive  a  party's  right  to  file  a 
timely  request  for  prescription. 

(c)  Arbitration.  The  parties  may  use 
arbitration  as  part  of  the  negotiation 
process,  or  in  lieu  of  litigation  before  the 
Board. 

§1144^    Prescription. 

(a)  General.  A  through  route  or  a 
through  rate  shall  be  prescribed  under 
49  U.S.C.  10705,  or  a  switching 
arrangement  shall  be  established  under 
49  U.S.C.  11102,  if  the  Board 
determines: 

(1)  That  the  prescription  or 
establishment  is  necessary  to  remedy  or 
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prevent  an  act  that  is  contrary  to  the 
competition  policies  of  49  U.S.C.  10101 
or  is  otherwise  anticompetitive,  and 
otherwise  satisfies  the  criteria  of  49 
U.S.C.  10705  and  11102,  as  appropriate. 
In  making  its  determination,  the  Board 
shall  take  into  account  all  relevant 
factors,  including: 

(i)  The  revenues  of  the  involved 
railroads  on  the  affected  traffic  via  the 
rail  routes  in  question. 

(ii)  The  efficiency  of  the  rail  routes  in 
question,  including  the  costs  of 
operating  via  those  routes. 

(iii)  The  rates  or  compensation 
clutrged  or  sought  to  be  charged  by  the 
railroad  or  railroads  from  which 
prescription  or  establishment  is  sought. 

(iv)  The  revenues,  following  the 
prescription,  of  the  involved  railroads 
for  the  traffic  in  question  via  the 
affected  route;  the  costs  of  the  involved 
railroads  for  that  traffic  via  that  route; 
the  ratios  of  those  revenues  to  those 
costs;  and  all  circumstances  relevant  to 
any  difference  in  those  ratios;  provided 
that  the  mere  loss  of  revenue  to  an 
affected  carrier  shall  not  be  a  basis  for 
finding  that  a  prescription  or 
establishment  is  necessary  to  remedy  or 
prevent  an  act  contrary  to  the 
competitive  standards  of  this  section; 
and 

(2)  That  either: 

(i)  The  complaining  shipper  has  used 
or  would  use  the  through  route,  through 
rate,  or  reciprocal  switching  to  meet  a 
significant  portion  of  its  current  or 
future  railroad  transportation  needs 
between  the  origin  and  destination;  or 

(ii)  The  complaining  carrier  has  used 
or  would  use  the  affected  through  route, 
through  rate,  or  reciprocal  switching  for 
a  significant  amoimt  of  traffic. 

(b)  Other  considerations.  (1)  The 
Board  will  not  consider  product 
competition. 

(2)  If  a  railroad  wishes  to  rely  in  any 
way  on  geographic  competition,  it  will 
have  the  burden  of  proving  the 
existence  of  effective  geographic 
competition  by  clear  and  convincing 
evidence. 

(3)  When  prescription  of  a  through 
route,  a  through  rate,  or  reciprocal 
switching  is  necessary  to  remedy  or 
prevent  an  act  contrary  to  the 
competitive  standards  of  this  section, 
the  overall  revenue  inadequacy  of  the 
defendant  railroad(s)  will  not  be  a  basis 
for  denying  the  prescription. 

(4)  Any  proceeding  under  the  terms  of 
this  section  will  be  conducted  and 
concluded  by  the  Board  on  an  expedited 
basis. 

§1144.3    General. 

(a)  These  rules  will  govern  the  Board's 
adjudication  of  individual  cases 


pending  on  or  after  the  efiiective  date  of 
these  rules  (October  31, 1985). 

(b)  Discovery  imder  these  rules  is 
governed  by  the  Board's  general  rules  of 
discovery  at  49  CFR  part  1114. 

(c)  Any  Board  determinations  or 
findings  imder  this  part  with  respect  to 
compliance  or  non-compliance  with  the 
standards  of  §  1144.2  shall  not  be  given 
any  res  judicata  or  collateral  estoppel 
effect  in  any  litigation  involving  the 
same  facts  or  controversy  arising  under 
the  antitrust  laws  of  the  United  States. 

[FR  Doc.  02-24603  Filed  9-27-02;  8:45  am) 
BILLING  COM  441S-40-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 


50  CFR  Part  679 

[Doctwt  No.  011218304-1304-01;  I.D. 
0924020] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaslca;  Atiu  Mackerel  In  the 
Western  Aleutian  District 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  an^ 
Atmospheric  Administration  (NOAA), 
Commerce. 
action:  Closure. 

summary:  NMFS  is  prohibiting  directed 
fishing  for  Atka  mackerel  in  the  Western 
Aleutian  District  of  the  Bering  Sea  and 
Aleutian  Islands  management  area 
(BSAI).  This  action  is  necessary  to 
prevent  exceeding  the  2002  Atka 
mackerel  total  allowable  catch  (TAG)  in 
this  area. 

DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.),  September  26,  2002,  until 
2400  hrs,  A.l.t.,  December  31,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Furuness,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
BSAI  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  the  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(FMP)  prepared  by  the  North  Pacific 
Fishery  Management  Council  under 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act.  Regulations  governing  fishing  by 
U.S.  vessels  in  accordance  with  the  FMP 
appear  at  subpart  H  of  50  CFR  part  600 
and  50  CFR  part  679. 

The  2002  Atka  mackerel  TAC  in  the 
Western  Aleutian  District  of  the  BSAI  is 
18,223  metric  tons  (mt)  as  established 
by  an  emergency  rule  implementing 
2002  harvest  specifications  and 


associated  management  measures  for  the 
groundfish  fisheries  off  Alaska  (67  FR 
956,  Janudry  8,  2002,  and  67  FR  34860, 
May  16,  2002). 

In  accordance  with  §  679.20(d)(l)(i), 
the  Administrator,  Alaska  Region, 
NMFS  (Regional  Adnunistrator),  has 
determined  that  the  Atka  mackerel  TAC 
in  the  Western  Aleutian  District  will  be 
reached.  Therefore,  the  Regional 
Administrator  is  establishing  a  directed 
fishing  allowance  of  17,523  mt,  and  is 
setting  aside  the  remaining  700  mt  as 
bycatdi  to  support  other  anticipated 
groundfish  fisheries.  In  accordance  with 
§679.20(d)(l)(iii),  the  Regional 
Administrator  finds  that  this  directed 
fishing  allowance  will  soon  be  reached. 
Consequently,  NMFS  is  prohibiting 
directed  fishing  for  Atka  mackerel  in  the 
Western  Aleutian  District  of  the  BSAI. 

Maximum  retainable  bycatch  amounts 
may  be  found  in  the  regulations  at 
§  679.20(e)  and  (f). 


Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  The  Assistant 
Administrator  for  Fisheries,  NOAA, 
finds  good  cause  to  waive  the 
requirement  to  provide  prior  notice  and 
opportunity  for  public  comment 
pursuant  to  the  authority  set  forth  at  5 
U.S.C.  553(b)(B)  as  such  requirement  is 
contrary  to  the  public  interest.  This 
requirement  is  contrary  to  the  public 
interest  as  it  would  delay  the  closure  of 
the  fishery,  lead  to  exceeding  the  TAC, 
and  therefore  reduce  the  public's  ability 
to  use  and  enjoy  the  fishery  resource. 

The  Assistant  Administrator  for 
Fisheries,  NOAA,  also  finds  good  cause 
to  waive  the  30-day  delay  in  the 
effective  date  of  this  action  under  5 
U.S.C.  553(d)(3).  This  finding  is  based 
upon  the  reasons  provided  above  for 
waiver  of  prior  notice  and  opportunity 
for  public  comment. 

This  action  is  required  by  §  679.20 
and  is  exempt  bom  review  under 
Executive  Order  12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  September  25.  2002. 
Virginia  M.  Fay, 

Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  02-24766  Filed  9-25-02;  3:42  pm) 

BILLING  CODE  3510-22-8 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Doclwt  No.  011218304-1304-01;  i.D. 
092502E] 

Fisheries  of  the  Exciusive  Economic 
zone  Off  Alaska;  Pacific  Cod  by 
Vessels  Catching  Pacific  Cod  for 
Processing  by  the  Inshore  Component 
in  ttw  Central  Regulatory  Area  of  ttie 
Gulf  of  Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACnpN:  Closure.     I 

summary:  NMFS  is  prohibiting  directed 
fishing  for  Pacific  cod  by  vessels 
catching  Pacific  cod  for  processing  by 
the  inshore  component  in  the  Central 
Regulatory  Area  of  the  Gulf  of  Alaska 
(GOA).  This  action  is  necessary  to 
prevent  exceeding  the  2002  Pacific  cod 
total  allowable  catch  (TAC)  apportioned 
to  vessels  catching  Pacific  cod  for 
processing  by  the  inshore  component  of 
the  Central  Regulatory  Area  of  the  GOA. 
DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.tJ,  September  26,  2002,  until 
2400  hrs.  A.l.t..  December  31,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Fiminess,  907-586-7228,  or 
Mary.Funmess@noaa.gov. 

SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
GOA  exclusive  economic  zone 


according  to  the  Fishery  Management 
Plan  for  Groimdfish  of  the  Gulf  of    - 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Coimcil 
under  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  Regulations  governing 
fishing  by  U.S.  vessels  in  accordance 
with  the  FMP  appear  at  subpart  H  of  50 
CFR  part  600  and  50  CFR  part  679. 

The  2002  Pacific  cod  TAC 
apportioned  to  vessels  catching  Pacific 
cod  for  processing  by  the  inshore 
component  in  the  Central  Regulatory 
Area  is  22,311  metric  tons  (mt)  as 
established  by  an  emergency  rule 
implementing  2002  harvest 
specifications  and  associated 
management  measures  for  the 
groundfish  fisheries  off  Alaska  (67  FR 
956,  January  8,  2002  and  67  FR  34860. 
May  16,  2002). 

In  accordance  with  §  679.20{d)(l)ri). 
the  Administrator,  Alaska  Region, 
NMFS  (Regional  Administrator),  has 
determined  that  the  2002  Pacific  cod 
TAC  apportioned  to  vessels  catching 
Pacific  cod  for  processing  by  the  inshore 
component  of  the  Central  Regulatory 
Area  of  the  GOA  will  be  reached. 
Therefore,  the  Regional  Administrator  is 
establishing  a  directed  fishing 
allowance  of  16,811  mt,  and  is  setting 
aside  the  remaining  5,500  mt  as  bycatch 
to  support  other  anticipated  groundfish 
fisheries.  In  accordance  with 
§679.20(d)(l)(iii).  the  Regional 
Administrator  finds  that  this  directed 
fishing  allowance  will  soon  be  reached. 
Consequently,  NMFS  is  prohibiting 
directed  fishing  for  Pacific  cod  by 
vessels  catching  Pacific  cod  for 


processing  by  the  inshore  component  in 
the^  Central  Regulatory  Area  of  the  GOA. 

Maximum  retainable  bycatch  amounts 
may  be  found  in  the  regulations  at 
§  679. 20(e)  and  (f). 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
fi-om  the  fishery.  The  Assistant 
Administrator  for  Fisheries,  NOAA. 
finds  good  cause  to  waive  the 
requirement  to  provide  prior  notice  and 
opportuinity  for  public  comment 
pursuant  to  the  authority  set  forth  at  5 
U.S.C.  553(b)(B)  as  such  requirement  is 
contrary  to  the  public  interest.  This 
requirement  is  contrary  to  the  public 
interest  as  it  would  delay  the  closure  of  ^ 
the  fishery,  lead  to  exceeding  the  TAC, 
and  therefore  reduce  the  public's  ability 
to  use  and  enjoy  the  fishery  resource. 

The  Assistant  Administrator  for 
Fisheries,  NOAA  also  finds  good  cause 
to  waive  the  30-day  delay  in  the 
effective  date  of  this  action  under  5 
U.S.C.  553(d)(3).  This  finding  is  based 
upon  the  reasons  provided  above  for 
waiver  of  prior  notice  and  opportunity 
for  public  comment. 

This  action  is  required  by  §  679.20 
and  is  exempt  from  review  imder 
Executive  Order  12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  September  25.  2002 
Virginia  M.  Fay, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  02-24742  Filed  9-25-02;  3:42  pm] 
BHJJNG  COOE  3S10-22-S 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 


9  CFR  Part  93 
[Docket  No.  99-012-2] 

Standards  for  Permanent,  Privately 
Owned  Horse  Quarantine  Facilities 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Proposed  rule;  reopening  of 
comment  period. 

StJMMARY:  We  are  reopening  the 
comment  period  for  our  proposed  rule 
that  would  amend  the  regtilations 
pertaining  to  the  importation  of  horses 
to  establish  standards  for  the  approval 
of  permanent,  privately  owned 
quarantine  facilities  for  horses.  This 
action  will  allow  interested  persons 
additional  time  to  prepare  and  submit 
conunents. 

DATES:  We  will  consider  all  comments 
that  we  receive  on  or  before  October  15. 
2002. 

ADDRESSES:  You  may  submit  comments 
by  postal  mail/commercial  delivery  or 
by  e-mail.  If  you  use  postal  mail/ 
commercial  delivery,  please  send  four 
copies  of  yoMC  comment  (an  original  and 
three  copies)  to:  Docket  No.  99-012-1. 
Regulatory  Analysis  and  Development, . 
PPD.  APHIS,  Suite  3C03.  4700  River 
Road  Unit  118,  Riverdale.  MD  20737- 
1231.  Please  state  that  yoiu  comment 
refers  to  Docket  No.  99-012-1.  If  you 
use  e-mail,  address  yoiu  comment  to 
regulations@aphis.usda.gov.  Your 
comment  must  be  contained  in  the  body 
of  yoiu  message;  do  not  send  attached 
files.  Please  include  your  name  and 
address  in  your  message  and  "Docket 
No.  99-012-1"  in  the  subject  line. 

You  may  read  any  comments  that  we 
receive  on  Docket  No.  99-012-1  in  our 
reading  room.  The  reading  room  is 
located  in  room  1141  of  the  USDA 
South  Building,  14th  Street  and 
Independence  Avenue  SW.. 
Washington,  DC.  Normal  reading  room 


hours  are  8  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  except  holidays.  To  be 
sure  someone  is  there  to  help  you, 
please  call  (202)  690-2817  before 
coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www.aphis.  usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Andrea  Morgan,  Staff  Veterinarian, 
National  Center  for  Import  and  Export, 
VS,  APHIS,  4700  River  Road  Unit  39, 
Riverdale.  MD  20737-1231;  (301)  734- 
8364. 

SUPPLEMENTARY  INFORMATION: 


Background 

On  July  1,  2002,  we  published  in  the 
Federal  Register  (67  FR  44097-44111, 
Docket  No.  99-012-1)  a  proposal  to 
amend  the  regulations  pertaining  to  the 
importation  of  horses  to  establish 
standards  for  the  approval  of 
permanent,  privately  owned  quarantine 
facilities  for  horses. 

Comments  on  the  proposed  rule  were 
required  to  be  received  on  or  before 
August  30,  2002.  We  are  reopening  the 
comment  period  on  Docket  No.  99-012- 
1  imtil  October  15,  2002.  This  action 
will  allow  interested  persons  additional 
time  to  prepare  and  submit  comments. 
We  will  also  consider  all  comments 
received  between  August  30,  2002,  and 
the  date  of  this  notice. 

Authority:  7  U.S.C.  1622  and  8301-8316; 
21  U.S.C  136  and  136a;  31  U.S.C.  9701;  7 
CFR2.22.  2.80.  and  371.4. 

Done  in  Washington,  DC,  this  25th  day  of 
September,  2002. 
Peter  Fernandez, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
[FR  Doc.  02-24752  Filed  9-27-02;  8:45  am] 
BOIMQ  COOE  3410-34-P 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9CFRPart94 

[DockM  No.  02-002-1] 

Classical  Swine  Fever  Status  of 
Mexican  States  of  Campeche,  Quintana 
Roo,  Sonora,  and  Yucatan 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  amend 
the  regulations  by  adding  the  Mexican 
States  of  Campeche,  Quintana  Roo. 
Sonora,  and  Yucatan  to  the  list  of 
regions  considered  free  of  classical 
swine  fever.  We  have  conducted  a  series 
of  risk  evaluations  and  have  determined 
that  these  four  States  have  met  our 
requirements  for  being  recognized  as 
bee  of  this  disease.  This  proposed 
action  would  allow  importation  into  the 
United  States  of  pork,  pork  products, 
live  swine,  and  swine  semen  from  these 
regions  and  wotild  eliminate  restrictions 
that  no  longer  appear  necessary. 
DATES:  We  will  consider  all  comments 
that  we  receive  on  or  before  November 
29.  2002. 

ADDRESSES:  You  may  submit  conunents 
by  postal  mail/commercial  delivery  or 
by  e-mail.  If  you  use  postal  mail/ 
commercial  delivery,  please  send  four 
copies  of  your  conunent  (an  original  and 
three  copies)  to:  Docket  No.  02-002-1, 
Regulatory  Analysis  and  Development, 
PPD.  APHIS.  Station  3C71.  4700  River 
Road  Unit  118.  Riverdale.  MD  20737- 
1238.  Please  state  that  yoiu  comment 
refers  to  Docket  No.  02-002-1.  If  you 
use  e-mail,  address  your  comment  to 
reguIations@aphis.usda.gov.  Your 
comment  must  be  contained  in  the  body 
of  your  message;  do  not  send  attached 
files.  Please  include  yoiu  name  and 
address  in  your  message  and  "Docket 
No.  02-002-1"  on  the  subject  line. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  lf41  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue, 
SW..  Washington.  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m.. 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
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help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
wwwMphis.  usda.gov/ppd/md/ 
webrepor.btml. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Hatim  Gubara,  Staff  Veterinarian, 
Regionalization  Evaluation  Services 
Staff,  National  Center  for  Import  and 
Export,  VS,  APHIS,  4700  River  Road 
Unit  38.  Riverdale,  MD  20737-1231; 
phone  (301)  734-^356.  fax  (301)  734- 
3222. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  of  the 
United  States  Department  of  Agriculture 
(USDA)  regulates  the  importation  of 
animals  and  animal  products  into  the 
United  States  to  guard  against  the 
introduction  of  animal  diseases  not 
currently  present  or  prevalent  in  this 
country.  The  regulations  pertaining  to 
the  importation  of  animals  and  animal 
products  are  set  forth  in  the  Code  of 
Federal  Regulations  (CFR).  title  9, 
chapter  I,  subchapter  D  (9  CFR  parts  91 
through  99). 

Until  several  years  ago,  the 
regulations  in  parts  91  through  99 
(referred  to  below  as  the  regulations) 
governed  the  importation  of  animals 
and  animal  products  according  to  the 
recognized  disease  status  of  the 
exporting  country.  In  general,  if  a 
disease  occurred  anywhere  within  a 
country's  borders,  the  entire  country 
was  considered  to  be  affected  with  the 
disease,  and  importations  of  animals 
and  animal  products  from  anywhere  in 
the  country  were  regulated  accordingly. 
However,  international  trade  agreements 
entered  into  by  the  United  States — 
specifically,  the  North  American  Free 
Trade  Agreement  and  the  World  Trade 
Organization  Agreement  on  Sanitary 
and  Phytosanitary  Measures — require 
APHIS  to  recognize  regions,  rather  than 
only  countries,  for  the  purpose  of 
regulating  the  importation  of  animals 
and  animal  products  into  the  United 
States. 

Consequently,  on  October  28.  1997, 
we  published  in  the  Federal  Register  a 
final  rule  (62  FR  56000-56026.  Docket 
No.  94-106-9.  effective  November  28. 
1997)  and  a  policy  statement  (62  FR 
56027-56033,  Docket  No.  94-106-8) 
that  established  procedures  for 
recognizing  regions  (referred  to  below  as 
"regionalization")  for  the  purpose  of 


regulating  the  importation  of  animals 
and  animal  products.  With  the 
establishment  of  those  procedures, 
APHIS  may  consider  requests  to  allow 
the  importation  of  a  particular  type  of 
animal  or  animal  product  from  a  foreign 
region,  as  well  as  requests  to  recognize 
all  or  part  of  a  couintry  or  countries  as 
a  region.  The  regulations  define  the  term 
region,  in  part,  as  "any  defined 
geographic  land  area  identifiable  by 
geological,  political,  or  surveyed 
boundaries." 

In  accordance  with  these 
regionalization  procedures,  we  are 
proposing  to  amend  the  regulations  in 
§§  94.9  and  94.10  by  adding  the 
Mexican  States  of  Campeche,  Quintana. 
Roo,  Sonora,  and  Yucatan  to  the  lists  of 
regions  considered  free  of  classical 
swine  fever  (CSF).  This  proposed  rule 
would  allow  importation  into  the 
United  States  of  pork,  pork  products, 
live  swine,  and  swine  semen  from  these 
regions  and  would  eliminate  restrictions 
that  no  longer  appear  necessary. 

Change  in  Terminology 

Our  regulations  in  9  CFR  chapter  I  use 
the  term  "hog  cholera."  However,  it  is 
standard  practice  among  veterinary 
practitioners  in  the  international 
community  to  refer  to  hog  cholera  as 
"classical  swine  fever."  For  the  sake  of 
consistency  throughout  our  regulations 
in  9  CFR  chapter  I,  we  have  proposed 
in  another  document  (67  FR  3 198  7- 
31992,  Docket  No.  01-074-1,  pubUshed 
May  13,  2002)  to,  among  other  things, 
remove  the  term  "hog  cholera" 
wherever  it  appears  in  the  existing 
regulations  (i.e.,  parts  71,  93,  94,  98,  and 
130)  and  add  in  its  place  the  term 
"classical  swine  fever."  In  the 
remainder  of  this  proposed  rule, 
including  the  regulatory  text  at  the  end 
of  this  document,  we  use  the  term 
"classical  swine  fever,"  or  the 
abbreviation  CSF,  rather  than  "hog 
cholera." 

Risk  Evaluation 

Using  information  submitted  to  us  by 
the  Federal  Government  of  Mexico  and 
the  State  Governments  of  Campeche, 
Quintana  Roo,  Sonora,  and  Yucatan,  as 
well  as  information  gathered  during  a 
site  visit  by  APHIS  staff  to  the  three 
States  on  the  Yucatan  Peninsula 
(Campeche,  Quintana  Roo,  and  Yucatan) 
in  March  2001  and  several  site  visits  to 
Sonora,  we  have  reviewed  and  analyzed 
the  animal  health  status  of  these  States 
relative  to  CSF.  This  review  and 
analysis  was  conducted  in  light  of  the 
factors  identified  in  §92.2.  "Application 
for  recognition  of  the  animal  health 
status  of  a  region."  which  are  used  to 
evaluate  the  risk  associated  with 


importing  animals  or  animal  products 
into  the  United  States  from  a  given 
region.  Based  on  the  information 
submitted  to  us,  we  have  concluded  the 
following: 

Veterinary  Infrastructure 

A  decree  published  in  Mexico's 
Federal  Official  Daily  on  March  25, 
1980,  established  a  national  campaign 
for  the  control  and  eradication  of  CSF. 
The  campaign  is  mandatory  and 
permanent  throughout  the  entire 
country.  Mexican  animal  disease  control 
and  eradication  programs  operate  under 
the  authority  of  the  Federal  Secretariat 
for  Agriculture,  Livestock,  Rural 
Development,  Fisheries  and  Food  Safety 
(SAGARPA),  and  its  subordinate 
Directorate  for  Animal  Health  (DGSA). 
International  sea  and  airport  border 
control  for  animal  and  plant  products  is 
under  the  authority  of  SAGARPA  and 
its  subordinate  Directorate  for  Phyto  and 
Zoosanitary  Inspection  (DGIF). 

Yucatan  Peninsula 

Within  each  of  the  three  Mexican 
States  of  the  Yucatan  Peninsula,  there  is 
a  Federal  SAGARPA  delegate  and  other 
Federal  personnel  assigned  to  conduct 
Federal  animal  health  activities  in  that 
State.  Other  personnel  include  an 
Assistant  Delegate,  as  well  as  DGSA  and 
DGIF  personnel  assigned  to  work  in  the 
State.  Within  each  State  of  the  Yucatan 
Peninsula,  the  Federal  delegates  work 
with  State  animal  health  officials  in 
administering  joint  Federal/State  animal 
health  programs  that  have  the  ultimate 
responsibility  for  official  disease 
diagnosis,  animal  disease  emergency 
response,  and  epidemiological 
investigations  of  disease  outbreaks. 
There  is  a  peninsular  animal  health 
council  consisting  of  the  Federal 
regional  coordinator,  State  animal 
health  officials,  and  SAGARPA 
delegates.  This  council  meets  every  few 
months  to  evaluate  and  determine  the 
funding  needs  for  animal  health 
activities  in  the  region.  Results  of  our 
evaluation  indicated  that  animal  health 
officials  in  the  Yucatan  Peninsula  States 
have  the  legal  authority  to  enforce 
Federal  and  State  regulations  regarding 
CSF  and  that  the  necessary  veterinary 
infrastructure  is  in  place  to  carry  out 
CSF  siirveillance  and  control  activities. 
No  specific  factors  were  identified  in 
the  evaluation  that  might  pose  a  risk  to 
the  United  States  if  pork,  pork  products, 
live  swine,  and  swine  semen  were 
imported  from  the  Yucatan  Peninsula 
States. 

Sonora 

Sonora  is  divided  into  1 1  rural 
development  districts  (DDRs).  The  DDRs 
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are  staffed  by  20  veterinarians,  12  of 
whom  are  Mexican  Federal  Inspection 
Standard  (TIF)  inspectors.  The  State  has 
a  Secretariat  fbr  the  Development  of 
Livestock  Industry  with  responsibilities 
for  promoting,  developing,  coordinating, 
and  executing  actions  to  develop  the 
State's  livestock  industry.  Hog 
slaughtering  and  processing  are  done  in 
the  State's  eight  TIF  plants.  These 
establishments  comply  with 
international  sanitary  requirements  and 
have  official  veterinary  officers,  and  are 
certified  by  the  coimtries  to  which  they 
export.  In  addition,  there  are  19 
municipal  and  2  private  abattoirs  for  the 
slaughter  of  pigs.  Our  evaluation 
indicated  that  animal  health  officials  in 
Sonora  have  the  legal  authority  to 
enforce  Federal  and  State  regulations 
regarding  CSF  and  that  the  necessary 
veterinary  infrastructure  is  in  place  to 
carry  out  CSF  siuveillance  and  control 


activities.  No  specific  factors  were 
identified  that  might  pose  a  risk  to  the 
United  States  if  pork,  pork  products, 
live  swine,  or  swine  semen  were 
imported  from  Sonora. 

Disease  History  and  Surveillance 

In  regions.  States,  or  areas  in  Mexico 
that  are  under  eradication  or  free  of 
CSF,  the  Federal  and  State  governments, 
as  well  as  swine  owners  or  producers 
and  accredited  veterinarians,  have 
responsibility  for  maintaining 
epidemiological  surveillance  for  CSF. 
Surveillance  includes  inspection  of 
swine  products  and  byproducts  and  of 
the  official  documentation  required  for 
the  control  of  movement  from 
eradication  areas  into  free  areas,  as  well 
as  virological  monitoring  by  government 
and  producers.  Mexico  is  currently 
seeking  to  eradicate  pseudorabies.  Blood 
samples  collected  for  the  pseudorabies 


campaign  are  also  tested  for  CSF,  thus 
providing  additional  surveillance  for 
that  disease.  The  surveillance  data  in 
tables  1  through  5  below  were  provided 
to  APHIS  by  SAGARPA  in  response  to 
APHIS'S  information  requests. 

Yucatan  Peninsula 

The  State  of  Yucatan  has  not  reported 
a  clinical  case  of  CSF  since  1982  and 
was  declared  free  of  CSF  by  the 
Government  of  Mexico  in  1995. 
Quintana  Roo  was  declared  free  in  June 
1996,  the  last  case  having  been  detected 
and  eradicated  in  1980.  Campeche  was 
recognized  as  free  in  December  1997, 
with  the  last  confirmed  outbreak  having 
been  detected  and  eradicated  in  1989. 

The  Federal  Government  of  Mexico 
requires  ajinual  testing  for  CSF.  All 
commercial  herds  are  sampled  once  a 
year.  Data  for  the  years  1999  and  2000 
are  shown  in  tables  1  and  2. 


Table  i  .—Surveillance  Testing  in  Yucatan  Peninsula  for  CSF,  1999 


Commercial 
herds  sam{)led 

Samples  per 
herd 

Backyard  herds 
sampled 

Samples  per 
herd 

namnpphe                                 

5 
38 

211 

59 
59 
29 

299 
299 
299 

5 

Oiiintana  Roo 

5 

Yucatan 

5 

Table  2.— Surveillance  Testing  in  Yucatan  Peninsula  for  CSF,  2000 

Commerctal 
herds  sampled 

Samples  per 
herd 

Backyard 
herds  sam- 
pled 

Samples  per 
herd 

PamnAHiP                                                                    . . .  ■ , 

5 
35 

59 
59 

scheduled: 

348 
sampled:  961 
347 

1  to5 

OiiintAna  Ron                                                » 

5 

Yucatan 

236 

29 

405 

5 

Sampling  has  been  intensified  in 
high-risk  regions.  There  is  a  special 
high-risk  zone  in  Campeche  adjacent  to 
Tabasco;  this  zone  consists  of  the  area 
within  50  kilometers  of  the  Tabasco 
border  and  is  delineated  by  peninsular 
officials,  not  by  the  national  program. 
Additional  backyard  swine  premises  are 
tested  annually  from  the  risk  zone, 
above  the  nuimber  of  samples  outlined 
by  the  national  program.  For  CSF  and 
pseudorabies,  samples  are  collected 
from  approximately  60  extra  premises. 

Data  for  additional  passive  CSF 
surveillance  sampling  conducted  under 
Mexico's  pseudorabies  eradication 
program  are  provided  in  table  3  below. 


Table  3.— Total  Numbers  of  Sam- 
ples Run  for  CSF  Diagnosis 
(Program  and  Other),  2000 


state 

Number  of 
herds  rep- 
resented 

Number  of 
samples 

Campeche  

Quintana  Roo  ... 
Yucatan 

1.035 
383 
643 

2,091 
3.734 
8,689 

APHIS  concluded  that  authorities  in 
the  Yucatan  Peninsula  are  conducting 
adequate  surveillance  for  CSF  to  detect 
the  disease  if  it  were  to  be  reintroduced 
into  the  peninsula.  While  there  was  no 
specific  information  presented  to  show 
that  any  wild  swine  in  the  peninsula  are 
free  of  CSF,  backyard  herds,  which  may 
be  exposed  to  wild  swine,  are  actively 
monitored  in  the  Yucatan  Peninsula  and 
have  been  free  of  this  disease  for  many 
years. 


Sonora 

Sonora  last  reported  a  case  of  CSF  in 
1985.  The  Government  of  Mexico 
declared  the  State  fr«e  of  the  disease  in 
October  1991.  Sonora  conducts  annual 
serological  surveillance  for  CSF,  as 
required  by  the  Federal  Government  of 
Mexico  under  its  national  CSF 
campaign. 

In  1995,  Sonora  began  a 
comprehensive  serologic  survey  strategy 
for  CSF.  The  protocol  included  on-farm, 
backyard  herd,  and  slaughterhouse 
sampling.  Slaughter  surveillance  was 
discontinued  in  1996  when  serological 
siurveillance  became  required  under  the 
Mexican  Norms. 

Currently,  epidemiological 
surveillance  for  CSF  in  Sonora  consists 
of  routine  sampling  in  commercial  and 
backyard  herds  using  the  Cannon  and 
Roe  formula  for  estimating  the  statistical 
sample  size.  In  commercial  forms,  100 


61296  Federal  Register /Vol.  67,  No.  189 /Monday,  September  30,  2002  /  Proposed  Rules 


percent  of  farms  are  covered,  with 
sampling  being  conducted  at  a  rate  that 
provides  a  95  percent  confidence  level 
of  detecting  one  or  more  infected  swine 
when  the  assumed  prevalence  of  the 
disease  is  10  percent  (reduced  to  5 
percent  in  2000).  Samples  are  randomly 


selected  on  every  farm,  with  80  percent 
of  samples  taken  from  sows,  10  percent 
from  boars,  and  10  percent  from 
fattening  pigs.  For  backyard  premises 
random  samples  are  collected  using  the 
same  Cannon  and  Roe  formula,  with 
sampling  being  conducted  at  a  rate  that 


provides  a  95  percent  confidence  level 
of  detecting  one  or  more  infected  swine 
when  the  assumed  prevalence  of  the 
disease  is  1  percent.  Surveillance  data 
for  Sonora  since  1998  are  presented  in 
table  4. 


Table  4.— Surveillance  Testing  in  Sonora  for  CSF,  1998-2001 

- 

Year 

Commercial 

Backyard 

Number  of  farms 

Number  of  ani- 
mals 

Number  of  farms 

Number,  of  ani- 
mals 

1998          

225 
209 

191 
201 

7,769 

6,373 

7,116 

14,015 

300 
304 
260 
133 

1,500 

1999      1 

1.567 

2000 

2001 : 

2,504 
1,376 

'  All  of  the  swine  sampled  from  1998  to  2001  had  negative  results  for  CSF.  Table  5  shows  the  nimibers  of  samples  targeted, 
the  numbers  actually  collected,  and  the  coverage  rate  for  the  same  period  (1998  to  2001).  Generally,  the  numbers  of  animals 
actually  sampled  exceeded  the  targets. 

Table  5.— Targets  and  Actual  Samples  Taken,  1998-2001 


Commercial 

Backyard 

Ye 

ar 

Target 

Actual 

Percentage  of 
targets  sam- 
pled 

Target 

Actual 

Percentage  of 
targets  sam- 
pled 

1998  

1999  '■ i 

3,263 

3,263 

12,803 

10,620 

7,769 
6,363 

7,-ri6 

14,015 

238 

195 

56 

132 

1,203 
1,203 
1,215 
1,325 

1,500 
1,567 
2,504 
1,376 

125 
130 

2000*  

'_     _    _ 

206 

2001  \ 

104 

*  In  the  year  2000,  the  Animal  Health  General  Directorate  requested  that  Sonora  collect  59  samples  from  each  commercial  farm  instead  of  29, 
in  order  to  decrease  the  prevalence  parameter  in  Xhe  sampling  design.  However,  because  of  time  constraints,  it  was  agreed  that  Sonora  would 
collect  only  29  samples  per  farm  for  that  year.  Taking  into  account  that  there  were  217  farms  in  2000  and  29  samples  were  taken  from  each 
one,  the  total  number  of  target  samples  woukj  have  been  6.293,  with  a  coverage  rate  for  that  year  of  113  percent.  In  2001,  59  samples  were  col- 
lected from  each  farm. 


t 
Any  suspicion  of  CSF  requires 
notification  of  the  Exotic  Animal 
Disease  Commission  (EADC)  and  is 
investigated  by  the  EADC  regional 
coordinator  or  an  official  veterinarian. 
Diagnosis  is  made  at  the  EADC's 
laboratory  facility  in  Mexico  City. 
Immediate  notification  would  be  given 
to  the  United  States  and  Canada  by 
telephone  or  fax  as  soon  as  a  diagnosis 
was  confirmed. 

APHIS  concluded  that  authorities  in 
Sonora  are  conducting  an  adequate  level 
of  siuveillance  to  detect  the  disease  if  it 
were  to  be  reintroduced.  While  there 
was  no  specific  information  presented 
that  would  show  that  any  wild  swine 
are  free  of  CSF,  backyard  herds,  which 
may  be  exposed  to  wild  swine,  are 
actively  monitored  and  have  been  free 
of  this  disease  for  many  years. 

Diagnostic  Capabilities 

Laboratories  for  CSF  diagnosis  in 
Mexico  include  the  National  Center  for 
Animal  Health  Diagnosis  (CENASA)  in 
Mexico  City;  the  EADC  laboratory,  also 
located  in  Mexico  City;  and  eight 


laboratories  accredited  for  the  diagnosis 
of  CSF  located  throughout  the  country. 

Yucatan  Peninsula 

Two  laboratories  provide  veterinary 
diagnostic  services  to  the  swine  and 
poijJtry  industries  on  the  Yucatan 
Peninsula.  One  is  a  small  regional 
laboratory  located  in  Chetiunal  in  the 
State  of  Quintana  Roo,  and  the  second 
is  a  full-service  regional  laboratory 
located  in  Merida,  Yucatan.  The 
Yucatan  Regional  Laboratory  in  Merida 
meets  the  recommendations  of  the 
Office  of  International  Epizootics  for 
equipment  and  training.  An  APHIS  team 
visited  the  laboratory  in  2001  and 
deemed  the  facilities  and  personnel 
adequate  for  the  CSF  surveillance 
program  in  Yucatan. 

Primary  surveillance  for  CSF  is 
carried  out  by  serologic  monitoring 
using  the  immunoperoxidase  test  (IPT). 
Samples  with  equivocal  or  positive 
results  are  further  tested  by  an  ELISA 
test  to  confirm  the  specificity  of  the 
antibody.  This  approach  is  consistent 
with  serologic  methods  used  in  the 
United  States  for  CSF.  Any  samples  that^ 


test  positive  at  the  Yucatan  laboratory 
are  sent  to  the  CENASA  central 
laboratories  in  Mexico  City  for 
confirmation,  and  tissues  of  any  suspect 
animals  are  sent  to  the  EADC  laboratory 
in  Mexico  City  for  virus  isolatidn.  The 
laboratory  in  Chetimial  provides  general 
microbiological  services  to  local 
producers  but  does  not  conduct 
diagnostic  tests  for  program  diseases. 

The  laboratory  in  Merida  also 
provides  support  for  hazard  analysis 
and  critical  control  point  (HACCP) 
programs  for  TIF  processing  plants  in 
the  region.  The  laboratory  does  not  have 
an  official  quality  assurance  program  in 
place;  however,  some  monitoring  of 
equipment  is  being  performed. 

APHIS  concluded  that  the  laboratory 
capabilities  and  infrastructure  in  the 
three  States  on  the  Yucatan  Peninsula 
are  sufficient  to  support  the  CSF 
surveillance  activities,  although  the 
team  felt  that  some  improvements  might 
be  in  order. 

Sonora 

The  State  of  Sonora  has  three 
diagnostic  laboratories:  Ciudad 
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Obregon,  Lancer,  and  Pecuarius.  All 
three  laboratories  have  the  capabilities 
to  conduct  CSF  diagnosis.  The  two 
laboratories  in  Ciudad  Obregon  and 
Lancer  serve  the  entire  State  of  Sonora, 
while  the  lab  in  Pecuarius  serves  Sonora 
and  other  Mexican  States.  APHIS  was 
imable  to  identify  any  limitations  in 
Sonera's  laboratory  capabilities  for 
diagnosis  of  CSF  that  would  pose  a  risk 
to  the  United  States. 

Vaccination  Status 

Vaccination  was  discontinued  in 
Yucatan  in  1993,  in  Quintana  Roo  in 
1994,  in  Campeche  in  1995,  and  in 
Sonora  in  1989. 

Disease  Status  of  Adjacent  Regions 

Yucatan  Peninsula 

Yucatan  is  bordered  to  the  west  by 
Campeche,  and  by  Quintana  Roo  to  the 
east  and  south.  Tabasco,  the  only 
Mexican  State  bordering  the  Yucatan 
peninsula,  shares  the  western  border. 
Tabasco  is  a  control  State  for  CSF  and 
had  four  foci  of  CSF  in  2000,  all  of 
which  were  controlled  using  task  forces. 
The  State  of  Campeche  shares  its 
southern  border  with  Guatemala,  and 
the  State  of  Quintana  Roo  shares  its 
southern  border  with  both  Guatemala 
and  Belize.  Although  the  United  States 
considers  both  Guatemala  and  Belize  to 
be  affected  by  CSF,  officials  of  the 
Regional  International  Organization  for 
Agricultural  Health  (OIRSA)  informed 
APHIS  that  CSF  has  not  appeared  in 
Belize  since  1988,  that  it  is  a  notifiable 
disease,  and  that  vaccination  is 
prohibited.  In  Guatemala,  CSF  is  more 
commonly  reported  in  the  southern 
portion  of  the  country,  a  region  not 
adjacent  to  Campeche.  There  were  38 
cases  and  55  cases  reported  during  1998 
and  1999,  respectively.  In  the  Peten 
region  of  Guatamala,  which  abuts 
Campeche,  an  outbreak  associated  with 
the  State  of  Tabasco  was  reported  in 
November  2000  and  was  rapidly 
eliminated.  In  survey  work  in  the  Peten 
region,  serologic  titers  have  been 
dropping  off  as  vaccination  has  declined 
due  to  eradication  efforts  and 
prohibition  of  vaccination  since  1999. 

Although  there  are  continuing  CSF 
outbreaks  in  the  adjacent  Mexican  State 
of  Tabasco  and  adjacent  countries, 
APHIS  considers  that  the  control  point 
activity  in  place  between  the  Yucatan 
Peninsula  and  the  neighboring  State  and 
countries  is  sufficient  to  reduce 
substantially  the  risk  of  infection  being 
brought  in  from  these  regions.  In 
addition,  eradication  activity  for 
diseases  considered  exotic  is  diligent 
and  sufficient  for  rapid  control  of 


outbreaks  of  the  type  observed  in  the 
past, 

Sonora 

Sonora  borders  Chihuahua,  Sinaloa, 
and  Baja  California  in  Mexico  and 
Arizona  in  the  United  States.  Arizona  is 
free  of  CSF.  The  disease  has  not  been 
reported  in  any  of  the  three  Mexican 
States  in  over  a  decade.  Baja  California 
was  declared  to  be  free  of  CSF  by  the 
Mexican  Government  in  1991; 
Chihuahua  and  Sinaloa  were  declared 
CSF-free  in  1993.  Therefore,  disease 
occiurence  in  regions  adjacent  to  Sonora 
is  not  considered  a  source  of  risk  to  the 
United  States. 

Degree  of  Separation  From  Adjacent 
Regions 

Yucatan  Peninsula 

The  State  of  Yucatan  is  northwest  of 
Quintana  Roo.  Campeche  sits  to  the 
west,  with  Guatemsda  and  Belize  located 
south  and  southwest.  The  Gulf  of 
Mexico  lies  to  the  north,  the  Caribbean 
to  the  east,  and  the  Hondo  River  to  the 
south,  bordering  Belize.  Quintana  Roo  is 
separated  from  Guatemala  by  the 
Calakmul  Biosphere  Reserve,  which  is  a 
natiual  rain  forest  protected  by  the 
Mexican  government,  and  from  Belize 
by  the  Hondo  River.  The  border  between 
Campeche  and  the  State  of  Tabasco,  the 
area  of  highest  risk  closest  to  the 
Yucatan  Peninsula,  follows  a  river  for  a 
significant  distance.  In  Campeche's 
southern  part,  bordering  Guatemala,  is 
the  Calakmul  Biosphere  Reserve.  All 
roads  crossing  the  border  have 
checkpoints.  Yucatan  has  no  direct 
contact  with  any  area  of  higher  risk. 

Sonora 

The  State  of  Sonora  is  bordered  on  the 
north  by  the  United  States,  on  the  east 
by  the  State  of  Chihuahua,  on  the 
southeast  by  the  State  of  Sinaloa,  on  the 
south  and  west  by  the  Gulf  of  California, 
and  on  the  northwest  by  the  State  of 
Baja  California.  Sonora  is  surrounded 
along  most  of  its  borders  by  natural 
physical  barriers.  The  Sierra  Madre 
Mountains  separate  Sonora's  eastern 
border  with  Chihuahua  and  the  eastern 
part  of  its  border  with  Sinaloa.  There  are 
few  mountain  passes  crossing  from 
Chihuahua  and  only  two  ports  of  entry 
in  the  southern  part  of  the  State,  both 
controlled  by  inspection  points.  In  the 
west,  the  Gulf  of  California  acts  as  a 
natural  barrier. 

Movement  Across  Borders 

Mexican  Federal  regulations  exist  to 
control  inter-  and  intrastate  animal 
movement,  and  the  Federal  Government 
monitors  vehicle  movements  within  the 
States.  Movement  of  live  hogs  from  CSF 


control  zones  into  free  zones  is  not 
allowed,  thus  avoiding  the  greatest 
source  of  risk.  Pork  products  from  States 
of  lower  health  status  may  be  imported 
into  CSF-free  States  only  if  they  meet 
time  and  temperatiue  processing 
requirements  and  if  they  originate  from 
an  approved  TIF  plant.  Products  must 
be  moved  in  vehicles  sealed  with  metal 
straps. 

Yucatan  Peninsula 

The  primary  means  for  preventing  the 
reintroduction  of  CSF  into  the  Yucatan 
Peninsula  is  through  regulations 
controlling  the  movement  of  land  and 
air  traffic.  Observations  made  by  site- 
visit  team  members  verified  effective 
implementation  of  these  controls. 
Interstate  checkpoints  are  manned  at  all 
times.  Military  personnel  are  commonly 
located  at  these  crossing  points  and 
provide  support.  As  part  of  a  system  of 
sanitary  barriers  within  Mexico,  the 
border  checkpoints  between  Campeche 
and  Tabasco  provide  24-hour  inspection 
and  control.  All  roads  that  traverse  the 
border  between  these  two  States  are 
tightly  monitored  and  controlled  by 
officials  from  SAGARPA,  peninsular 
governments,  and  law  enforcement  and 
military  personnel  from  Campeche, 
Quintana  Roo,  and  Yucatan,  as  well  as 
from  the  State  of  Tabasco.  The  APHIS 
site-visit  team  observed  that  animal  and 
plant  products  found  during  vehicle 
searches  were  confiscated  and 
incinerated.  Movement  of  livestock  and 
poidtry  between  States  is  prohibited 
without  proper  movement 
authorization/documentation,  and  the 
transport  of  unauthorized  live  animals 
from  Tabasco  is  strictly  prohibited. 

There  are  two  international  airports 
on  the  peninsula,  one  at  Merida  and  one 
at  Cancun.  There  are  national  airports  in 
Campeche  and  Quintana  Roo.  The  site- 
visit  team  visited  the  international 
airport  at  Merida,  Yucatan.  Program 
officials  inspect  incoming  domestic 
flights,  including  passengers,  cargo,  and 
containers  for  unpermitted  agricultiual 
products,  including  food  wastes  and 
stores.  Because  most  domestic  flights 
originate  from  areas  not  yet  declared 
free  of  CSF,  food  served  on  airplanes  is 
not  permitted  to  contain  pork. 

Tne  maritime  port  of  Progreso 
primarily  handles  shipments  of  grain. 
Animals  and  animal  products  are 
permitted  entry  if  the  proper  health 
certificate  and  permitting  requirements 
are  met.  There  are  four  full-time 
inspectors,  including  two  veterinarians. 

Animals  can  be  brought  into  the 
Yucatan  Peninsula  States  only  from 
disease-free  zones  of  Mexico.  Permits 
specify  that  swine  must  come  in  via  a 
specified  route  through  low-risk  States; 
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the  greatest  problem  is  the  State  of 
Tabasco  due  to  its  more  frequent  disease 
findings  as  compared  with  other 
regions.  To  address  this.  Federal  and 
State  officials  have  set  up  a  system 
requiring  that  animals  must  transit 
Tabasco  within  an  approved  time  limit. 
Pork  products  from  States  of  lower 
health  status  may  be  imported  only  if 
they  meet  time  and  temperature 
processing  requirements  and  if  they 
originate  in  an  approved  TIF  plant. 

Officials  in  the  Yucatan  Peninsula 
have  the  authority,  procedures,  and  the 
infrastructure  for  effective  enforcement 
of  the  system  of  permits,  inspection, 
quarantines,  and  treatments  in  place  to 
control  animals  and  animal  products. 
APHIS  was  unable  to  identify  specific 
limitations  in  the  system  that  might 
pose  a  risk  to  the  United  States. 

Sonom  I 

The  primary  means  for  preventing  the 
reintroduction  of  CSF  in  Sonora  is 
through  the  implementation  of  Federal 
and  local  regulations  to  control  animal 
and  animal  product  movements.  A 
system  of  permits,  inspections, 
quarantines,  and  treatments  is  in  place 
to  control  the  cross-border  movements 
of  animals  and  animal  products.  The 
State  government  gives  authorization  for 
the  entry  of  animals  and  checks  and 
reviews  documentation  at  inspection 
posts  for  animals  and  vehicles.  The 
Federal  government  issues  import/ 
export  permits,  distributes  animal 
health  certificates  to  the  State's 
Livestock  Producers'  Union,  reviews 
inspection  dociunents,  and,  when 
.  necessary,  applies  quarantine  measures 
at  control  posts.  Under  its  cooperative 
arrangement  with  the  Federal 
government,  the  Livestock  Producers' 
Union  reviews  docimientation  required 
for  sanitary  waybills  and  issues  the 
animal  health  certificates.  Sonora  has 
the  authority,  procedures,  and 
infrastructure  to  enforce  its  regulations 
effectively.  APHIS  was  imable  to 
identify  specific  limitations  in  the 
system  that  might  pose  a  risk  to  the 
United  States.       f 

Livestock  Demographics  and  Marketing 
Practices 

Yucatan  Peninsula 

In  recent  years,  the  Yucatan  Peninsula 
has  seen  a  significant  growth  in 
production  of  poultry,  swine,  and  cattle. 
Several  major  companies  control  the 
commercial  herds.  The  site-visit  team 
had  the  opportunity  to  go  to  one  of  the 
large  commercial  farms  and  a  swine 
processing  plant.  Both  followed  strict 
biosecurity  measures.  The  site-visit 
team  also  went  to  the  peninsula's  only 


USDA-approved  TIF  swine  processing 
plant,  located  near  Merida,  Yucatan. 
The  current  capacity  of  this  plant  is 
about  500,000  head  per  year,  and  the 
plant  exports  8  to  9  containers  (22  tons/ 
container)  of  pork  per  week  to  Japan  and 
Korea.  The  plant  is  expected  to  increase 
its  capacity  to  850,000  head  per  year  by 
2002  to  meet  the  demands  of  the 
growing  export  market. 

For  both  economic  and  animal  health 
reasons,  the  swine  industry  in  the 
Yucatan  Peninsula  is  committed  to 
producing  quality  hogs  and  maintaining 
CSF-free  status.  Industry  leaders  have 
demonstrated  awareness  of  animal 
disease  control  measures  to  ensure  the 
maintenance  of  a  healthy  and 
productive  animal  industry.  Industry 
groups  contribute  funds  to  develop  and 
improve  sanitary  operations  to  maintain 
the  CSF-free  status  of  their  respective 
States.  The  eradication  of  CSF  from  the 
peninsula  was  largely  due  to  the 
dedication  and  persistence  of  the 
industry  and  to  its  willingness  to  work 
with  animal  health  officials  to  ensure 
that  the  disease  is  not  reintroduced.  No 
factors  were  identified  in  this  category 
that  might  pose  a  risk  to  the  United 
States  if  swine  or  swine  products  were 
to  be  imported  bom  Campeche, 
Quintana  Roo,  or  Yucatan. 

Sonora 

The  swine  industry  in  Sonora  is  made 
up  of  only  about  174  producers,  who 
own  about  136,000  sows  with  an  annual 
production  of  2.4  million  market  hogs. 
The  State  supplies  about  14  percent  of 
Mexico's  pork  production.  The  average 
herd  has  about  600  to  800  sows. 
Commercial  production  is  similar  to 
that  seen  in  the  United  States.  Ninety- 
five  percent  or  more  of  the  production 
is  commercial.  The  swine  industry  owns 
and  operates  its  own  slaughter  facilities, 
which  are  under  Federal  inspection,  and 
implements  very  good  security 
measures  at  all  production  levels. 
Detailed  production  records  are 
maintained,  and  necropsies  are 
routinely  performed  on  site.  For  both 
economic  and  animal  health  reasons, 
the  swine  industry  in  Sonora  is 
committed  to  the  production  of  quality 
hogs  and  maintaining  CSF-free  status.  A 
unique  and  collaborative  relationship 
exists  among  the  swine  producer 
associations,  the  Livestock  Subdelegate 
office,  and  the  State  and  Federal  animal 
health  officials.  The  CSF  campaign  in 
Sonora  was  financed  by  the  swine 
producers'  associations. 

A  small  number  of  backyard  farms 
exist  in  Sonora.  Production  from  these 
farms  is  for  local  (family)  consumption. 
A  possible  risk  factor  for  the 
reintroduction  of  CSF  into  Sonora  is  the 


lack  of  enforcement  of  the  prohibition 
on  garbage  feeding  for  backyard  swine. 
This  risk  is  mitigated,  however,  because 
Mexico  has  an  international  garbage 
control  system  in  place  that  is  actively 
operational  at  seaports  and  international 
airports.  Based  on  previous  site  visits,  it 
is  APHIS'S  view  that  the  same  active 
system  holds  true  for  Sonora.  Therefore, 
the  swill  being  fed  to  backyard  pigs  is 
produced  locally  and  does  not  come 
from  external  garbage  sources  that  might 
be  infected  with  CSF.  Moreover, 
backyard  swine  are  unlikely  to  be 
exported  directly  or  to  come  in  contact 
v\rith  commercial  swine,  so  the  issue  of 
garbage  feeding  is  not  seen  as  one  that 
would  be  likely  to  affect  U.S.  imports. 

APHIS  did  not  identify  any  factors  in 
the  livestock  demographics  and 
marketing  practices  category  that  might 
pose  a  risk  to  the  United  States  if  swrine 
or  swine  products  were  to  be  imported 
from  Sonora. 

Detection  and  Eradication  of  Disease 

CSF  has  been  effectively  controlled 
and  eradicated  from  Campeche, 
Quintana  Roo,  Sonora,  and  Yucatan  and 
is  not  known  to  exist  in  those  four 
States  at  this  time.  The  Government  of 
Mexico  and  the  State  Governments 
maintain  a  surveillance  system  capable 
of  rapidly  detecting  CSF  should  the 
disease  be  reintroduced  in  any  of  the 
four  States.  The  Federal  Government  of 
Mexico  and  the  State  Governments  of 
Campeche,  Quintana  Roo,  Sonora,  and 
Yucatan  have  the  laws,  policies,  and 
infrastructure  to  detect,  respond  to,  and 
eliminate  any  reoccurrence  of  CSF. 

These  findings  are  described  in 
further  detail  in  a  qualitative  evaluation 
that  may  be  obtained  from  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT  and  may  be  viewed  on  the 
Internet  at  http://www.aphis.usda.gov/ 
vs/reg-request.html  by  following  the 
link  for  current  requests  and  supporting 
documentation.  The  evaluation 
documents  the  factors  that  have  led  us 
to  conclude  that  Campeche,  Quintana 
Roo,  Sonora,  and  Yucatan  are  free  of 
CSF.  Therefore,  we  are  proposing  to 
recognize  the  Mexican  States  of 
Yucatan,  Campeche,  Quintana  Roo,  and 
Sonora  as  free  of  CSF  and  to  add  them 
to  the  lists  in  §§  94.9  and  94.10  of 
regions  where  CSF  is  not  known  to 
exist. 

We  are  also  proposing  to  amend 
§  94.15,  which,  among  other  things,  sets 
out  requirements  for  transit  through  the 
United  States  of  pork  and  pork  products 
that  are  not  otherwise  eligible  for  entry 
into  the  United  States  under  part  94. 
Because  these  requirements  would  no 
longer  apply  to  pork  and  pork-products 
from  Campeche,  Quintana  Roo,  Sonora, 
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and  Yucatan,  references  to  these  States 
in  §  94.15(b)  and  §  94.15(b)(2)  would  be 
removed. 

Finally  .^  we  are  proposing  to  remove 
and  reserve  §  94.20,  which  contains 
restrictions  on  the  importation  into  the 
United  States  of  pork  and  pork  products 
from  the  States  of  Sonora  and  Yucatan. 
Under  the  proposed  rule,  these 
restrictions  would  no  longer  apply. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12866.  The  rule 
has  been  determined  to  be  not 
significant  for  the  purposes  of  Executive 
Order  12866  and,  Uierefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget. 


This  proposed  rule  would  amend  the 
regulations  in  §§  94.9  and  94.10  by 
adding  the  Mexican  States  of  Campeche, 
Quintana  Roo,  Sonora,  and  Yucatan  to 
the  lists  of  regions  considered  free  of 
CSF.  These  proposed  changes  would 
allow  importation  into  the  United  States 
of  pork,  pork  products,  live  swine,  and 
swine  semen  from  these  regions. 

Based  on  the  assumption  that 
Campeche,  Quintana  Roo,  Sonora,  and 
Yucatan  would  not  drastically  increase 
their  levels  of  production  of  live  swine, 
swine  semen,  pork,  and  pork  products 
over  those  of  the  last  few  years,  we  do 
not  anticipate  that  U.S.  producers  of 
those  commodities  would  experience 
any  substantial  negative  economic 
effects  as  a  result  of  this  proposed 
action.  This  is  because  the  United  States 


could  be  expected  to  import  only  a 
small  amount  of  those  commodities 
from  the  foiu-  Mexican  States. 

This  proposed  rule  is  likely  to  have  a 
minimal  effect  on  U.S.  live  swine 
markets,  both  in  the  short  term  and  in 
the  medium  term.  Hog  inventory  of  the 
foiu-  States  covered  by  this  rulemaking 
amounted  to  about  5  percent  of  U.S.  hog 
and  pig  inventory  in  2001.'  Moreover, 
the  four  States  covered  by  this 
rulemaking  account  for  only  about  13 
percent  of  Mexico's  live  swine 
production.  In  2001,  the  State  of  Sonora 
produced  10  percent  of  Mexico's  live 
swine,  Yucatan  2.3  percent,  Quintana 
Roo  0.7  percent,  and  Campeche  0.2 
percent.  Figures  for  live  swine  are 
provided  in  table  6. 


Table  6.— Live  Hogs  in  Four  Mexican  States  and  Mexico  as  a  Whole,  2001 


state 


Campeche 

Quintana  Roo .... 

Sonora  

Yucatan 

Sum  of  4  States 
Mexico 


Hogs  in  commercial  famr^s 


6.612  (in  5  tamfis) 

29,179  (in  38  famfis) 

2,536,000  (in  174  farms) 
500,000  (in  252  famis)  ... 
3.071,791 


Hogs  in  tMckyard  operations 


38.219 

166.353 

2,536,200 

582,672 

3,323,444 

25,736,000  (pig  crop  +  beginning  stocks)  in  botti  commercjal  and  backyard  operations 


31.607  (in  137.174  farms) 
137,174  (in  13,450  farms) 

200  (unknown  farms)  

82,672  (in  8,786  farms)  .... 
251.653 


Allfiogs 


Source:  Risk  Assessments  of  Importing  Pork  into  Vne  United  States  from  the  Mexican  States  of  Campecfie,  Quintana  Roo,  Sonora.  and  Yuca- 
tan; Risk  Analysis  Systems,  PPD,  APHIS.  USDA. 

This  rulemaking  is  also  unlikely  to  have  a  significant  effect  on  U.S.  pork  and  pork  products  markets  because, 
as  with  live  swine,  the  United  States  is  unlikely  to  import  large  amoimts  of  these  commodities  from  Campeche.  Quintana 
Roo,  Sonora,  and  Yucatan.  The  United  States  is  a  net  exporter  of  pork,  while  Mexico,  as  indicated  below  in  tables 
7  and  8,  is  a  net  importer.  Between  1999  and  2001,  Mexican  imports  ranged  between  130.000,000  and  150.000,000 
kilograms,  and  exports  ranged  between  33,000,000  and  40,000,000  kilograms.  Exports  averaged  only  around  3.3  percent 
of  total  Mexican  pork  production. 


- 

Table  7.— Mexican  Pork  Production  and  Imports  (Kilograms) 

Calendar  Year 

1999 

2000 

2001 

Prorfiirtion                                             

994,000.000 

143,000,000 

1.137.000,000 

1.035,000,000 

130,000,000 

1.165.000.000 

1.060,000,000 

Imnort^                                                           ; 

150,000,000 

Total  Supply 

1.210,000,000 

Source:  USDA,  FAS.  GAIN  Report  #  MX1010,  Mexteo,  Livestock  and  Products.  Semiannual  Report  2001;  Source  for  stocks  is  ttw  FAOSTAT 
database. 


Table  8.— Mexican  Pork  Consumption  and  Exports  (Kilograms) 

Calendar  Year 

1999 

2000 

2001 

33.000,000 
1.104,000,000 
1.137.000.000 

35.000,000 
1.130,000,000 
1.165.000.000 

40.000,000 

Dompstic  Consumotion               

1,170.000,000 

Total  Demand  

f 

1.210.000,000 

Source:  USDA.  FAS.  GAIN  Report  #  MX1010,  Mexico.  Livestock  and  Products,  Semiannual  Report  2001. 


Economic  Impact  on  Small  Entities 

The  Regulatory  Flexibility  Act 
requires  that  agencies  consider  the 
economic  impact  of  their  rules  on  small 
entities.  The  domestic  entities  most 
likely  to  be  affected  by  our  proposal  to 
declare  the  Mexican  States  of 


Campeche.  Quintana  Roo,  Sonora,  and 
Yucatan  fr^e  of  CSF  are  pork  producers. 

According  to  the  1997  Agricultural 
Census,  there  were  about  102.106  hog 
and  pig  farms  in  the  United  States  in 
that  year,  of  which  93  percent  received 
$750,000  or  less  in  aimual  revenues. 


Agricultiual  operations  with  $750,000 
or  less  in  aimual  receipts  are  considered 
small  entities,  according  to  the  Small 
Business  Administration  (SBA)  size 
criteria. 

We  do  not  expect  that  U.S.  hog 
producers,  U.S.  exporters  of  live  hogs. 


>  Agricultural  Outlook.  Aug.  2002.  p.  47. 
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or  U.S.  exporters  of  pork  and  pork 
products,  small  or  otherwise,  would  be 
affected  significantly  by  this  proposed 
rule.  This  is  because,  for  the  reasons 
discussed  above,  the  amoimt  of  live 
swine,  pork,  other  pork  products,  and 
swine  semen  imported  into  the  United 
States  from  the  Mexican  States  of 
Sonora,  Yucatan,  Campeche,  and 
Quintana  Roo  is  likely  to  be  small. 

Under  these  circiunstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

ExecutiTe  Order  12988 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  are  inconsistent  with 
this  rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

This  proposed  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  9  CFR  Part  94 

Animal  diseases,  Imports,  Livestock, 
Meat  and  meat  products.  Milk,  Poultry 
and  poultry  products,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  we  propose  to  amend  9 
CFR  part  94  as  follows: 

PART  94— RINDERPEST,  FOOT-AND- 
MOUTH  DISEASE,  FOWL  PEST  (FOWL 
PLAGUE),  EXOTIC  NEWCASTLE 
DISEASE,  AFRICAN  SWINE  FEVER, 
HOG  CHOLERA,  AND  BOVINE 
SPONGIFORM  ENCEPHALOPATHY: 
PROHIBITED  AND  RESTRICTED 
IMPORTATIONS 

1.  The  authority  citation  for  part  94 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C.  450,  7711-7714,  7751, 
7754,  8303,  8306,  8308.  8310,  8311,  and 
8315;  21  U.S.C.  136  and  136a:  31  U.S.C. 
9701;  42  U.S.C.  4331  and  4332;  7  CFR  2.22, 
2.80.  and  371.4.        | 

f94.9    [AnwndMq 

2.  In  §  94.9,  paragraph  (a)  would  be 
amended  by  adding  the  words  "the 
Mexican  States  of  Campeche,  Quintana 
Roo,  Sonora,  and  Yucatan;"  after  the 
words  "Isle  of  Man;". 


§94.10    [Amended] 

3.  In  §  94.10,  paragraph  (a)  would  be 
amended  by  adding  the  words  "the 
Mexican  States  of  Campeche,  Quintana 
Roo,  Sonora,  and  Yucatan;"  after  the 
words  "Isle  of  Man;". 

4.  In  §  94.15,  paragraph  (b), 
introductory  text,  and  paragraph  (b)(2) 
would  be  revised  to  read  as  follows: 

§  94.1 5    Animal  products  and  materials; 
movement  and  handling. 

•        *        *        *        • 

(b)  Pork  and  pork  products  from  Baja 
California,  Baja  California  Sur, 
Chihuahua,  Coahuila,  Nuevo  Leon,  and 
Sinaloa,  Mexico,  that  are  not  eligible  for 
entry  into  the  United  States  in 
accordance  with  this  part  may  transit 
the  United  States  via  land  border  ports 
for  immediate  export  if  the  following 
conditions  are  met: 

(D*  *  * 

(2)  The  pork  or  pork  products  are 
packaged  at  a  Tipo  Inspeccion  Federal 
plant  in  Baja  California,  Baja  Califoidia 
Sui,  Chihuahua,  Coahuila,  Nuevo  Leon, 
or  Sinaloa,  Mexico,  in  leakproof 
containers  and  sealed  with  serially 
numbered  seals  of  the  Government  of 
Mexico,  and  the  containers  remain 
sealed  during  the  entire  time  they  are  in 
transit  across  Mexico  and  the  United 
States. 


§  94.20    [Removed  and  Reserved] 

5.  Section  94.20  would  be  removed 
and  reserved. 

Done  in  Washington,  DC,  this  24th  day  of 
September,  2002. 
Peter  Fernandez, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 

[FR  Doc.  02-24753  Filed  9-27-02;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DVELOPMENT 

Office  of  Federal  Housing  Enterprise 
Oversight 

12  CFR  Part  1750 
RIN2550-AA26 

Risk-Based  Capital 

AGENCY:  Office  of  Federal  Housing 
Enterprise  Oversight,  HUD. 
ACTION:  Reopening  and  extension  of  the 
public  comment  period. 

summary:  On  September  12,  2002,  the 
Office  of  Federal  Housing  Enterprise 
Oversight  (OFHEO)  published  a  notice 
of  proposed  rulemaking  (NPRM) 


entitled  "Risk-Based  Capital"  in  the 
Federal  Register  (67  FR  57760).  That 
document  related  to  the  correcting  and 
technical  amendments  to  the  risk-based 
capital  rule  for  the  Federal  Home  Loan 
Mortgage  Corporation  (Freddie  Mac)  ^ 
and  the  Federal  National  Mortgage 
Association  (Fannie  Mae). 

In  response  to  the  NPRM,  OFHEO 
received  requests  to  provide  additional 
time  to  review  the  proposed 
amendments  to  revise  the  treatment  of 
Financial  Accoimting  Standard  133  in 
the  risk-based  capital  rule  (identified  in 
the  preamble  as  numbers  11  and  12  in 
the  list  of  12  proposed  amendments).  At 
the  request  of  some  commenters, 
OFHEO  is  providing  an  additional 
period  for  public  comment  on  this 
revision  imtil  October  29,  2002.  In 
addition,  OFHEO  invites  comment 
during  this  period  on  the  most 
appropriate  effective  date  for  the 
implementation  of  these  proposed 
amendments.  OFHEO  may  move  to  final 
action  on  the  remaining  technical 
elements  of  the  proposal  as  to  which  no 
substantive  objections  were  received. 

DATES:  The  additional  comment  period 
will  close  on  October  29,  2002. 

ADDRESSES:  Send  written  comments  to 
Alfred  M.  Pollard,  General  Coimsel, 
Office  of  General  Counsel,  Office  of 
Federal  Housing  Enterprise  Oversight, 
1700  G  Street,  NW.,  Fourth  Floor, 
Washington,  DC  20552.  Written 
comments  may  also  be  sent  by 
electronic  mail  to 

RegComments@OFHEO.gov.  OFHEO 
requests  that  written  comments 
submitted  in  hard  copy  also  be 
accompanied  by  the  electronic  version 
in  MS  Word  or  in  portable  dociunent 
format  (PDF)  on  3.5''disk. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Pomeranz,  Senior  Accoimting 
Specialist,  Office  of  Risk  and  Model 
Development,  telephone  (202)  414  3796; 
or  Jamie  Schwing,  Associate  General 
Coimsel,  telephone  (202)  414-3787  (not 
toll-fi«e  numbers).  Office  of  Federal 
Housing  Enterprise  Oversight,  1700  G 
Street,  NW.,  Fdurth  Floor,  Washington. 
DC  20552.  The  telephone  number  for 
the  Telecommunications  Device  for  the 
Deaf  is  (800)  877-8339. 

Dated:  September  25,  2002. 
Armando  Falcon,  Jr., 

Director,  Office  of  Federal  Housing  Enterprise 

Oversight. 

[FR  Doc.  02-24815  Filed  9-27-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-Niyi-158-AD] 

RIN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  767  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of^jroposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
supersediue  of  an  existing  airworthiness 
directive  (AD),  applicable  to  all  Boeing 
Model  767  series  airplanes,  that 
currently  requires  an  inspection  to 
ensure  that  all  bolts  of  the  support  beam 
of  the  hinge  fitting  assembly  on  both  the 
left-  and  right-hand  outboard  trailing 
edge  flaps  are  the  correct  length  and 
type,  and  correction  of  any  discrepancy 
found.  This  action  would  reduce  the 
applicability,  add  inspections,  and 
mandate  terminating  action  for  certain 
airplanes.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
failure  of  the  bolts  that  attach  the 
outboard  trailing  edge  flap  to  the 
support  beam,  which  could  result  in 
loss  of  the  flap  and  consequent  reduced 
controllability  of  the  airplane.  This 
action  is  intended  to  address  the 
identified  unsafe  condition. 
DATES:  Comments  must  be  received  by 
November  14,  2002. 
ADDRESSES:  Subnut  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2002-NM- 
158-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprmcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2002-NM-158-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  bom 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 


Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Technical  Information:  Suzanne 
Masterson,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120S,  FAA, 
Seattle  Aircraft  Certification  Office, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425) 227-2772; fax  (425)  227-1181. 

Other  Information:  Sandi  Carli, 
Airworthiness  Directive  Technical 
Editor/Writer;  telephone  (425)  687- 
4243,  fax  (425)  227-1232.  Questions  or 
comments  may  also  be  sent  via  the 
Internet  using  the  following  address: 
sandi.carli@faa.gov.  Questions  or 
comments  sent  via  the  Internet  as 
attached  electronic  files  must  be 
formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 
SUPPLEMENTARY  INFORMATION: 

CommentB  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  conunents  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  conunents, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 


Docket  Number  2002-NM-158-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

AvailabiUty  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2002-NM-158-AD,  1601  Lind  Avenue. 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

On  April  25, 1997,  the  FAA  issued 
AD  97-08-51,  amendment  39-10012  (62 
FR  24015,  May  2,  1997),  applicable  to 
all  Boeing  Model  767  series  airplanes,  to 
require  an  inspection  to  ensure  that  all    . 
bolts  of  the  hinge  fitting  assembly 
support  beam  on  both  the  left-  and  right- 
hand  outboard  trailing  edge  flaps  are  the 
correct  length  and  type,  and  correction 
of  any  discrepancy  found.  That  action 
was  prompted  by  a  report  indicating 
that  a  20-foot  section  of  the  right-hand 
outboard  trailing  edge  flap  separated 
ft-om  the  airplane  due  to  failure  of  four 
bolts  of  the  most  inboard  hinge  fitting. 
The  requirements  of  that  AD  are 
intended  to  detect  and  correct  such 
failed  bolts,  which  could  result  in  loss 
of  an  outboard  trailing  edge  flap,  and 
consequent  reduced  controllability  of 
the  airplane. 

Actions  Since  Issuance  of  Previous  Rule 

Since  the  issuance  of  AD  97-08-51 , 
the  manufacturer  has  done  a  structural 
analysis  of  the  titanium  bolts  of  the 
support  beam  of  the  hinge  fitting 
assembly  on  both  the  left-  and  right- 
hand  outboard  trailing  edge  flaps  on 
Boeing  Model  767  series  airplanes,  line 
numbers  1  through  710  inclusive,  which 
had  titanium  bolts  installed  during 
production.  Model  767  series  airplanes 
having  line  numbers  711  and 
subsequent  had  steel  bolts  installed 
during  production.  The  analysis 
revealed  that  titanium  bolts  do  not  meet 
airplane  fatigue  life  and  damage 
tolerance  criteria  and  must  be  replaced 
with  5teel  bolts,  which  are  less 
susceptible  to  fetigue  and  subsequent 
damage. 

Explanation  of  Relevant  Service 
Information 

We  have  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  767- 
27A0151,  Revision  4,  dated  August  27. 
1998.  Boeing  Alert  Service  Bulletin 
767-27A0151,  Revision  1,  dated  April  2, 
1997,  was  referenced  in  the  existing  AD 
for  accomplishment  of  the  specified 
actions.  Revision  4  adds  a  second 
inspection  for  airplanes  on  which  the 
one-time  inspection  specified  in 
Revision  1  was  accomplished  prior  to 
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the  accumulation  of  5.000  total  flight 
cycles  or  12.500  total  flight  hours. 

We  also  have  reviewed  and  approved 
Boeing  Service  Bulletin  767-27A0155. 
Revision  2,  dated  July  8,  1999,  which 
describes  procedures  for  repetitive 
inspections  (torque  checks)  of  the  bolts 
of  the  support  heam  of  the  hinge  fitting 
assembly  on  both  the  left-  and  right- 
hand  outboard  trailing  edge  flaps,  and 
retorque  if  necessary.  The  service 
bulletin  also  describes  procedures  for 
terminating  action,  which  would 
eliminate  the  need  for  the  repetitive 
inspections.  The  terminating  action 
includes  replacement  of  the  six  titanium 
bolts  in  each  flap  support  fitting  with 
steel  bolts  and  self-aligning  washers, 
and  installation  of  radius  fillers  at  the 
four  aft  bolt  locations  in  each  flap 
support  fitting. 

Accomplishment  of  the  actions 
specified  in  the  service  bulletins  is 
intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  97-08-51  to  continue  to 
require  an  inspection  to  ensure  that  all 
bolts  of  the  support  beam  of  the  hinge 
fitting  assembly  on  both  the  left-  and 
right-hemd  outboard  trailing  edge  flaps 
are  the  correct  length  and  t)rpe,  and 
correction  of  any  discrepancy  found. 
The  proposed  AD  also  would  reduce  the 
applicability,  add  inspections,  and 
mandate  terminating  action  for  certain 
airplanes.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  service  bulletins 
described  previously. 

Cost  Impact 

There  are  approximately  700 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
287  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD. 

The  actions  that  are  currently 
required  by  AD  97-08-51  take 
approximately  7  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  S60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
currently  required  actions  is  estimated 
to  be  $420  per  airplane. 

The  torque  check  that  is  proposed  in 
this  AD  action  would  take 
approximately  2  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
torque  check  proposed  by  this  AD  on 
U.S.  operators  is  estimated  to  be 


$34,440,  or  $120  per  airplane,  per 
check. 

The  terminating  action  that  is 
proposed  in  this  AD  action  would  take 
approximately  3  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hotu. 
Required  parts  would  cost 
approximately  $3,058  per  airplane. 
Based  on  these  figuj^s,  the  cost  impact 
of  the  terminating  action  proposed  by 
this  AD  on  U.S.  operators  is  estimated 
to  be  $929,306,  or  $3,238  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  current  or  proposed  requirements  of 
this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
future  if  this  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  Stales,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  tibat  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  1 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
,  contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 


39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-10012  (62  FR 
24015,  May  2, 1997),  and  by  adding  a 
new  airworthiness  directive  (AD),  to 
read  as  follows: 

Boeing:  Docket  2002-NM-158-AD. 

Supersedes  AD  97-08-51,  amendment  39- 

10012. 

Applicability:  Model  767  series  airplanes, 
line  numbers  1  through  710  inclusive; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or' 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  {i)(l)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  bolts  that  attach 
the  outboard  trailing  edge  flap  to  the  support 
beam,  which  could  result  in  loss  of  the  flap 
and  consequent  reduced  controllability  of  the 
airplane,  accomplish  the  following: 

Inspection 

(a)  Perform  an  inspection  to  check  the  bolt 
torque,  bolt  length,  and  type  of  all  bolts  of 
both  hinge  fittings  on  the  left-  and  right-hand 
outl>oard  trailing  edge  flaps,  in  accordance 
with  Boeing  Alert  Service  Bulletin  767- 
27A0151,  Revision  1,  dated  April  2, 1997;  or 
Revision  4,  dated  August  27, 1998.  Perform 
these  inspections  at  the  time  specified  in 
paragraph  (a)(1)  or  (a)(2)  of  this  AD,  as 
applicable. 

(1)  For  airplanes  that  accumulated  15,000 
or  more  total  flight  cycles,  or  37,500  or  more 
total  flight  hours,  as  of  May  7, 1997  (the 
effective  date  of  AD  97-08-51,  amendment 
39-10012):  Perform  the  inspection  within  15 
days  after  May  7, 1997. 

(2)  For  all  other  airplanes:  Perform  the 
inspection  at  the  later  of  the  times  specified 
in  paragraphs  (a)(2)(i)  and  (a)(2)(ii)  of  this 
AD. 

(i)  Prior  to  the  accumulation  of  10,000  total 
flight  cycles,  or  25,000  total  flight  hours, 
whichever  occurs  first. 

(ii)  Within  30  days  after  May  7, 1997. 
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Repeat  Inspection  for  Certain  Airplanes 

(b)  For  airplanes  on  which  the  inspection 
required  by  paragraph  (a)  of  this  AD  was 
accomplished  prior  to  the  accumulation  of 
5,000  total  flight  cycles  or  12,500  total  flight 
hours:  Repeat  the  inspection  required  by 
paragraph  (a)  of  this  AD  one  time  within  120 
days  after  the  effective  date  of  this  AD. 

Corrective  Actions 

(c)  If  any  bolt  of  the  hinge  Fittings  of  the 
left-  and  right-hand  outboard  trailing  edge 
flaps  is  below  the  torque  check  threshold 
specified  in  Boeing  Alert  Service  Bulletin 
767-27A0151,  Revision  1,  dated  April  2, 
1997;  or  Revision  4,  dated  August  27, 1998: 
Prior  to  further  flight,  accomplish  the  actions 
specified  in  paragraph  (c)(1)  or  (c)(2)  of  this 
AD,  in  accordance  with  the  alert  service 
bulletin. 

(1)  Perform  a  dye  penetrant  inspection  of 
all  the  bolts  of  the  hinge  fitting  to  detect  any 
cracking  or  discrepancy. 

(i)  If  no  cracking  or  discrepancy  is 
detected,  reinstall  the  bolt  using  new  nuts 
and  washers. 

(ii)  If  any  cracking  or  discrepancy  is 
detected,  replace  the  cracked  or  discrepant 
bolt  with  a  new  or  serviceable  bolt. 

(2)  Replace  all  of  the  bolts  of  both  hinge 
fittings  with  new  or  serviceable  bolts. 

(d)  If  the  length  or  type  of  any  bolt  of  the 
hinge  fittings  of  the  left-  and  right-hand 
outboard  trailing  edge  flaps  is  outside  the 
specifications  of  Boeing  Alert  Service 
Bulletin  767-27A0151,  Revision  1,  dated 
April  2, 1997;  or  Revision  4,  dated  August  27, 
1998:  Prior  to  further  flight,  replace  the  bolt 
with  a  new  or  serviceable  bolt  in  accordance 
with  the  alert  service  bulletin. 

Credit  for  Actions  Accomplished  per 
Previous  Revisions  of  Service  Bulletin 

(e)  Accomplishment  of  the  actions 
specified  in  paragraphs  (a),  (c),  and  (d)  of  this 
AD,  in  accordance  with  Boeing  Alert  Service 
Bulletin  767-27A0151,  dated  April  1, 1997; 
Revision  2,  dated  April  10. 1997;  or  Revision 
3,  dated  July  7, 1997;  before  the  effective  date 
of  this  AD;  is  considered  acceptable  for 
compliance  with  the  applicable  requirements 
of  this  AD. 

Repetitive  Inspections 

(f)  Within  3  years,  12,500  flight  hours,  or 
6,000  flight  cycles  after  accomplishment  of 
paragraph  (a)  of  this  AD,  whichever  is  first; 
or  within  90  days  after  the  effective  date  of 
this  AD,  whichever  is  later:  Perform  an 
inspection  to  check  the  bolt  torque  of  both 
hinge  fittings  on  the  left-  and  right-hand 
outboard  trailing  edge  flaps,  and  retorque  if 
applicable,  in  accordance  with  Boeing 
Service  Bulletin  767-27A0155,  Revision  2, 
dated  )uly  8, 1999.  Repeat  the  inspection 
every  3  years,  12.500  flight  hours,  or  6,000 
flight  cycles,  whichever  is  first. 

Terminating  Action 

(g)  Within  6  years,  25,000  flight  hours,  or 
12,000  flight  cycles  after  accomplishment  of 
paragraph  (a)  of  this  AD,  whichever  is  first; 
or  within  90  days  after  the  effective  date  of 
this  AD;  whichever  is  later.  Perform  the 
terminating  action  (including  replacement  of 
the  six  titanium  Iwlts  in  each  flap  support 


fitting  with  steel  traits  and  self-aligning 
washers,  and  installation  of  radius  filters  at 
the  four  aft  bolt  locations),  in  accordance 
with  Part  2  of  the  Accomplishment 
Instructions  of  Boeing  Service  Bulletin  767- 
27A0155.  Revision  2,  dated  )uly  8,  1999. 
Accomplishment  of  this  paragraph  ends  the 
repetitive  inspections  required  by  paragraph 
(f)  of  this  AD. 

Credit  for  Actions  Accomplished  per 
Previous  Revisions  of  Service  Bulletin 

(h)  Accomplishment  of  the  actions 
specified  in  paragraphs  (f)  and/or  (g)  of  this 
AD,  in  accordance  with  Boeing  Alert  Service 
Bulletin  767-29A0155,  dated  August  27. 
1998,  or  Revision  1,  dated  December  22. 
1998,  before  the  effective  date  of  this  AD,  is 
considered  acceptable  for  compliance  with 
the  applicable  requirements  of  this  AD. 

Alternative  Methods  of  Compliance 

{i)(l)  An  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  AGO. 

(2)  Alternative  methods  of  compliance, 
approved  previously  in  accordance  with  AD 
97-08-51,  amendment  39-10012,  are 
approved  as  alternative  methods  of 
compliance  with  paragraphs  (a),  (b),  and  (c) 
of  this  AD. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Seattle  AGO. 

Special  Flight  Permits 

(j)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on 
September  23,  2002. 
AliBahrami, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  02-24688  Filed  9-27-02;  8:45  am] 
BILUNO  CODE  4810-1  »-P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 

[CGD13-02-012] 

RIN211S-AE47 

DrawtKldge  Operation  Regulationa; 
Lake  Washington  Stiip  Canal,  WA 

AGENCY:  Coast  Guard,  DOT. 

action:  Notice  of  proposed  rulemaking. 


SUMMARY:  The  Coast  Guard  proposes  to 
amend  the  regulations  governing  the 
drawspan  of  the  Montlake  Bridge  across 
the  east  end  of  the  Lake  Washington 
Ship  Canal  by  lengthening  the  hours 
that  the  draw  need  not  open  for  the 
passage  of  vessels  during  the  part  of  the 
year  when  vessel  traffic  is  low.  The 
proposed  change  would  relieve 
vehicular  congestion  during  the  peak 
congested  period  for  road  traffic. 
DATES:  Comments  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
November  29,  2002. 
ADDRESSES:  You  may  mail  comments 
and  related  material  to  Commander 
(oan).  Thirteenth  Coast  Guard  District. 
915  Second  Avenue,  Seattle, 
Washington  98174-1067.  The  office  of 
Aids  to  Navigation  and  Waterways 
Management  maintains  the  public 
docket  for  this  rulemaking.  Comments 
and  material  received  from  the  public, 
as  well  as  dociiments  indicated  in  this 
preamble  as  being  available  in  the 
docket,  will  become  part  of  this  docket 
and  will  be  available  for  inspection  or 
copying  at  this  office  between  7:45  a.m. 
and  4:15  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Austin  Pratt.  Chief,  Bridge  Section.  Aids 
to  Navigation  and  Waterways 
Management  Branch,  telephone  (206) 
220-7282. 
SUPPL£MENTARY  INFORMATION: 

Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  yoiu*  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  (CGDl  3-02-1 2). 
indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  all  comments 
and  related  material  in  an  unbound 
format,  no  larger  than  8V2  by  11  inches, 
suitable  for  copying.  If  you  would  like 
to  know  they  reached  us,  please  enclose 
a  stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  cdl 
comments  and  material  received  during 
the  comment  period.  We  may  change 
this  proposed  rule  in  view  of  them. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  a  meeting  by  writing  to  the  office  at 
the  address  under  ADDRESSES  explaining 
why  one  would  be  beneficial.  If  we 
determine  that  one  would  aid  this 
rulemaking,  we  will  hold  one  at  a  time 
and  place  announced  by  a  later  notice 
in  the  Federal  Register. 
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Background  and  Purpose 

The  Washington  State  Department  of 
Transportation  (WSDOT)  has  requested 
A  change  in  the  drawbridge  operations 
schedule  to  alleviate  traffic  congestion 
in  the  Montlake  area  by  increasing  the 
periods  for  part  of  the  year  in  which  the 
drawbridge  need  not  open  for  the 
passage  of  vessels. 

The  draw  of  the  Montlake  Bridge, 
mile  5.2,  Lake  Washington  Ship  Canal  at 
Seattle.  Washington,  opens  on  signal 
except  that  the  draw  need  not  open  for 
the  passage  of  vessels  from  7  a.m.  to  9 
a.m.  and  frftm  3:30  p.m.  to  6:30  p.m., 
Monday  through  Friday,  except  federal 
holidays,  for  any  vessel  of  less  than 
1000  gross  ton,  imless  the  vessel  has  in 
tow  a  vessel  of  1000  gross  tons  or  over. 
The  draw  need  only  open  on  the  hour 
and  half-hour  from  12:30  p.m.  to  3:30 
p.m.  and  from  6  p.m.  to  6:30  p.m. 
Between  the  hours  of  11  p.m.  and  5  a.m. 
the  draw  opens  if  one  hour  notice  is 
provided.  This  notice  requirement  has 
been  voluntarily  suspended  by  WSDOT. 
The  bridge  is  staffed  by  operators  24 
hours  a  day.  The  proposed  change 
would  remove  this  nighttime  notice 
provision. 

The  Montlake  Bridge  provides  48  feet 
>.  of  vertical  clearance  above  the  mean 
regulated  lake  level  of  Lake  Washington 
for  the  central  100  feet  of  the  bascule 
span.  Navigation  on  the  waterway 
includes  tugs,  gravel  barges, 
construction  barges,  sailboats,  motor 
yachts,  kayaks,  rowing  shells,  eind 
government  vessels. 

The  Lake  Washington  Ship  Canal 
bisects  Seattle  from  east  to  west  and  is 
currently  crossed  by  two  fixed  highway 
bridges  and  four  vehicular  bascules,  of 
which  the  Montlake  is  the  easternmost. 
At  the  western  extremity  seaward  of  the 
Hiram  Chittenden  Locks  at  Ballard  is  a 
single-leaf  railroad  bascule. 

The  Montlake  Bridge  is  critical  to 
north-south  road  traffic  in  its  area.  The 
closest  alternative  crossing  is  about  0.8 
mile  to  the  west  and  cannot  be  reached 
easily  without  traveling  other  congested 
streets  during  peak  traffic  hours. 

This  proposal  would  alleviate 
vehicular  congestion  by  lengthening  the 
periods  that  the  bridge  would  be 
allowed  to  remain  closed  to  marine 
traffic  from  the  beginning  of  September 
to  the  end  of  April  each  year.  These 
months  correspond  approximately  to 
the  foul  weather  period  in  Seattle  when 
congestion  is  heaviest  and  vessel  traffic 
is  lowest. 


Discussion  of  Proposed  Rule 

The  proposed  change  in  operating 
regulations  would  lengthen  the  morning 
authorized  closed  periods  by  one  hour 


and  the  afternoon  periods  by  a  half-hour 
on  weekdays.  The  proposed  hours  for 
September  1  through  April  30  each  year 
when  the  bridge  may  remain  closed  to 
vessel  traffic  would  be  from  7  a.m.  to  10 
a.m.  and  from  3:30  p.m.  to  7  p,m.  These 
periods  would  coincide  more  closely 
with  the  peak  traffic  periods  on  the 
major  north-south  arterial  of  Montlake 
Boulevard.  This  street  is  more  congested 
during  months  when  the  University  of 
Washington  is  at  its  peak  attendance 
and  inclement  weather  hinders  traffic 
flow.  The  university,  including  the 
university  hospital,  is  immediately 
north  of  the  Montlake  Bridge.  State 
Route  520,  a  major  east-west  highway,  is 
affected  by  traffic  flow  via  entrance  and 
exit  ramps  less  than  300  yards  south  of 
the  drawbridge. 

Boating  season  begins  officially  in 
May  and  generally  extends  through 
Labor  Day  weekend.  This  period 
remains  unaffected  by  the  proposed 
change.  The  number  of  draw  openings 
for  vessels  is  far  greater  in  this  period 
than  in  the  months  bracketed  by  the 
proposed  amendment.  The  total  vessel 
traffic  is  far  greater  during  the  peak  four 
months  between  May  and  August  than 
the  total  for  the  other  eight  months  of 
the  year.  The  peak  nimiber  of  monthly 
openings  in  the  affected  period  is  less 
than  30  and  for  most  of  that  period  is 
less  than  10  per  month.  Road  traffic  in 
contrast  is  between  4000  and  5000 
vehicles  per  hour  dimng  each  closed 
period,  as  measured  for  an  average 
weekday  in  October  2000.  Draw 
openings  can  queue  traffic  for  over  a 
mile  from  the  bridge. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(aK3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040, 
February  26, 1979). 

We  expect  the  economic  impact  of 
this  proposed  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  imder 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary. 

This  conclusion  is  based  on  the  fact 
that  the  majority  of  vessels  plying  the 
canal  will  not  be  hindered  by  this 
change.  Many  of  the  commercial  and 
recreational  vessels  can  pass  the  span 
without  an  opening.  Vessel  traffic 
diminishes  significantly  during  the 
months  that  would  be  affected  while  the 


maximal  use  period  would  remain 
imchanged. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  considered 
whether  this  proposed  nUe  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  There  are  no  known  small 
entities  affected  by  this  proposal.  If  you 
think  that  your  business,  organization, 
or  governmental  jurisdiction  qualifies  as 
a  small  entity  and  that  this  proposed 
rule  would  have  a  significant  economic 
impact  on  it,  please  submit  a  comment 
[see  ADDRESSES)  explaining  why  you 
think  it  qualifies  and  how  and  to  what 
degree  this  proposed  rule  would 
economically  affect  it. 

Collection  of  Information 

This  proposed  rule  would  call  for  no 
new  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520.). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  governs 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  a  State,  local,  or  tribal 
government  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 
Government's  having  first  provided  the 
funds  to  pay  those  costs.  This  proposed 
rule  would  not  impose  an  imfunded 
mandate. 

Taking  of  Private  Property 

This  proposed  rule  would  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications^under 
Executive  Order  12630,  Governmental 
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Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Refonn 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
biu-den. 

Protection  of  Children 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13045, 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  proposed  rule  is  not 
economically  significant  and  does  not 
concern  an  environmental  risk  to  health 
or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  proposed  rule  does  not  have 
tribal  implications  under  Executive 
Order  13175.  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  because  it  would  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 

To  help  the  Coast  Guard  establish 
regular  and  meaningful  consultation 
and  collaboration  with  Indian  and 
Alaskan  Native  tribes,  we  published  a 
notice  in  the  Federal  Register  (66  FR  ^ 
36361,  July  11,  2001)  requesting 
comments  on  how  to  best  carry  out  the 
Order.  We  invite  your  comments  on 
how  this  proposed  rule  might  impact 
tribal  governments,  even  if  that  impact 
may  not  constitute  a  "tribal 
implication"  under  the  Order. 

Energy  Efifects 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 


Environment 

We  considered  the  environmental 
impact  of  this  proposed  rule  and 
concluded  that,  under  figure  2-1, 
paragraph  (32)(e),  of  Commandant 
Instruction  M16475.1C,  this  proposed 
rule  is  categorically  excluded  from 
further  environmental  documentation. 
Drawbridge  regulatory  changes  are 
categorically  excluded.  A  "Categorical 
Exclusion  Determination"  is  available  in 
the  docket  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Regulations 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  part  117  of  Title  33,  Code  of 
Federal  Regulations,  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS  . 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46:  33 
CFR  1.05-l(g);  section  117.255  also  issued 
under  the  authority  of  Public  Law  102-587, 
106  Stat.  5039. 

2.  In  Section  117.1051  paragraph 
(e)(2)(i)is  revised  and  paragraph  (e)(3)  is 
removed  to  read  as  follows: 

§  1 1 7.1 051    Lake  Washington  Ship  Canal. 

***** 

(e)'  *  * 

(2)*  *  * 

(i)  The  draw  need  not  open  from  7 
a.m.  to  9  a.m.  and  from  3:30  p.m.  to  6:30 
p.m.  from  April  30  to  September  1  and 
from  7  a.m.  to  10  a.m.  and  from  3:30 
p.m.  to  7  p.m.  from  September  1  to 
April  30. 


Dated:  September  20,  2002. 
ErroU  Brown, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
Thirteenth  Coast  Guard  District. 
[FR  Doc.  02-24634  Filed  9-27-02;  8:45  am] 
BIUINQ  CODE  4nO-1S-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  62 
[OH153-1b;  FRL-7386-8] 

Approval  and  Promulgation  of 
Implementation  Plans;  Ohio 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


summary:  The  EPA  is  proposing  to 
approve,  through  direct  final  procedure, 
a  negative  declaration  submitted  by  the 
State  of  Ohio  which  indicates  there  is 
no  need  for  regulations  covering 
existing  Small  Municipal  Waste 
Combustors  (MWC)  in  the  State.  The 
State's  negative  declaration  regarding 
this  category  of  sources  was  submitted 
in  a  letter  dated  June  25,  2002,  and  was 
based  on  a  systematic  search  of  the 
State's  internal  data  bases.  The  intent  of 
the  State's  action  is  to  satisfy  a  Federal 
requirement  to  develop  a  plan  to  control  • 
emissions  from  small  MWCs  or  to 
declare  there  are  no  sources  of  this  type 
in  the  State. 

In  the  "Rules  and  Regulations" 
section  of  this  Federal  Register,  EPA  is 
approving  the  State's  negative 
declaration  request  as  a  direct  final  rule 
without  prior  proposal  because  EPA 
views  this,  action  as  noncontroversial 
and  anticipates  no  adverse  comments. 
The  ratiociale  for  approval  is  set  forth  in 
the  direct  final  rule.  If  EPA  receives  no 
written  adverse  comments,  EPA  will 
take  no  further  action  on  this  proposed 
rule.  If  EPA  receives  written  adverse 
comment,  we  will  publish  a  timely 
withdrawal  of  the  direct  final  rule  in  the 
Federal  Register  and  inform  the  public 
that  the  rule  will  not  take  effect.  In  that 
event,  EPA  will  address  all  relevant 
public  comments  in  a  subsequent  final 
rule  based  on  this  propiosed  rule.  In 
either  event.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
must  do  so  at  this  time. 

DATES:  Comments  on  this  action  must  be 
received  by  October  30,  2002. 

ADDRESSES:  Written  comments  should 
be  mailed  to:  J.  Elmer  Bortzer,  Chief. 
Regulation  Development  Section.  Air 
Programs  Branch  (AR-18J).  USEPA. 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 

A  copy  of  the  State's  negative 
declaration  request  is  available  for 
inspection  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Paskevicz,  Environmental  Engineer, 
Regulation  Development  Section,  Air 
ProgramsBranch{AR-l 81),  USEPA, 
Region  5,77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604,  (312)  886-6084. 

SUPPLEMENTARY  INFORMATION: 
Throughout  this  dociunent  whenever 
"we,"  "us,"  or  "our"  are  used  w«  mean 
the  EPA. 

I.  What  actions  are  EPA  taking  today? 

II.  Where  can  I  find  more  information  about 

this  proposal  and  corresponding  direct 
final  rule? 


/   • 
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I.  What  Actions  Are  EPA  Taking 
Today? 

The  EPA  is  proposing  to  approve  a 
negative  declaration  submitted  by  the 
State  of  Ohio  which  indicates  there  is 
no  need  for  regulations  to  control 
emissions  from  small  Minicipal  Waste 
Combustors  is  the  State.  The  State 
performed  an  analysis  which  shows  that 
there  are  no  small  MWCs  in  Ohio. 

n.  Where  Can  I  Find  More  Information 
About  This  Proposal  and 
Corresponding  Direct  Final  Rule? 

For  additional  information  see  the 
direct  final  rule  published  in  the  rules 
section  of  this  Federal  Register. 

Authority:  42  U.S.C.  4201  et  seq. 

Dated:  September  18,  2002. 
Steve  Rothblatt. 

Acting  Regional  Administrator,  Region  5. 
(FR  Doc.  02-24768  Filed  9-27-02;  8:45  am) 

BIUJNG  COOE  6S60-SO-^ 


DEPARTMEm*  OF  TRANSPORTATION 
Office  of  the  Secretary 

49CFRPart40 
[Dodcat  OST-2002-13435] 
RIN  2015-AD14      j 

Drug  and  Alcohol  Management 
Information  System  Reporting 

AGENCY:  Office  of  the  Secretary,  DOT. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Department  of 
Transportation's  Office  of  Drug  and 
Alcohol  Policy  and  Compliance 
(ODAPC)  proposes  to  revise  the 
Management  Information  System  (MIS) 
forms  currently  used  within  six  U.S. 
Department  of  Transportation  (DOT) 
operating  administrations  (OA)  for 
submission  of  annual  drug  and  alcohol 
program  data.  These  OAs  are:  Federal 
Motor  Carrier  Safety  Administration 
(FMCSA);  Federal  Aviation 
Administration  (FAA);  Federal  Transit 
Administration  (FTA);  Federal  Railroad 
Administration  (FRA);  Research  and 
Special  Programs  Administration 
(RSPA);  and  the  United  States  Coast 
Guard  (USCG).  The  Department 
proposes  to  streamline  the  annual 
reporting  of  drug  and  alcohol  program 
data  to  OAs  through  use  of  a  one-page 
MIS  data  collection  form.  The 
Department  desires  to  standardize 
across  the  OAs  the  information 
collected  and  to  reduce  the  amount  of 
data  reported  by  transportation 
employers.  If  an  OA  intends  to  require 


supplemental  data,  the  OA  will  address 

those  issues  separately. 

DATES:  The  Docket  Office  must  receive 

comments  by  November  14,  2002.  We 

will  consider  late-filed  documents  to  the 

extent  practicable. 

ADDRESSES:  To  ensure  that  you  do  not 

duplicate  your  docket  submissions, 

please  submit  them  by  only  one  of  the 

following  means: 

(1)  By  mail  to  the  Docket  Management 
Facility  [SVC-124).  U.S.  Department  of 
Transportation,  Room  PL-401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  [It  is  important  to  note  that 
because  of  ciurent  seciuity  procediues 
affecting  the  U.S.  Mail,  other  means 
[e.g.,  FedEx,  UPS)  may  be  faster]; 

(2)  By  delivery  to  room  PL-401  on  the 
Plaza  Level  of  the  Nassif  Building,  400 
Seventh  Street,  SW.,  Washington,  DC. 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  202-366- 
9329; 

(3)  By  fax  to  the  Docket  Management 
Facility  at  202-493-2251;  or, 

(4)  By  electronic  means  through  the 
Web  site  for  the  Docket  Management 
System  at:  http://dms.dot.gov. 

The  Docket  Management  Facility 
maintains  the  public  docket  for  this 
rulemaking.  Comments  to  the  docket 
will  be  available  for  inspection  or 
copying  at  room  PL-401  on  the  Plaza 
level  of  the  Nassif  Building,  400 
Seventh  Street.  SW.,  Washington,  DC, 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  public  may  also  review  docketed 
comments  electronically  at:  http:// 
dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Jim 
L.  Swart,  Drug  and  Alcohol  Policy 
Advisor  at  202-366-3784  (voice)  202- 
366-3897  (fax)  or  at: 
jim.swart@ost.dot.gov  (e-mail). 
SUPPtEMENTARY  INFORMATION: 

Background  and  Purpose 

Six  OAs  collect  drug  and  alcohol 
program  data  from  their  regulated 
employers  on  an  annual  basis. 
Employers  compile  this  data  on  MIS 
forms  and  each  form  is  OA  specific.  In 
fact,  more  than  twelve  MIS  data  ~ 
collection  forms  currently  exist  within 
the  OAs.  The  Department  believes  that 
data  collection  and  entry  will  be  greatly 
simplified  for  transportation  employers 
and  the  Department  if  a  single  form  is 
utilized  throughout  the  transportation 
industries  and  the  OAs. 

All  drug  and  alcohol  testing 
conducted  under  EKDT  authority  uses  a 
standard  form  for  drug  testing — Federal 
Drug  Testing  Custody  and  Control 
Form — and  a  standard  form  for  alcohol 


testing— DOT  Alcohol  Testing  Form.  In 
essence,  use  of  standard  testing  forms 
should  limit  MIS  reporting  to  a  finite 
number  of  data  elements.  Therefore,  a 
core  set  of  data  elements  will  make  up 
the  new  MIS  form— a  ONE-DOT  MIS 
form — which  all  transportation 
employers  will  complete,  as 
appropriate,  for  their  company  and  the 
OA  regulating  them. 

This  MIS  form  will  simplify  and 
streamline  data  recording  for 
transportation  employers  and  will 
require  employers  to  enter  less  data.  In 
addition,  because  the  proposed  form 
contains  fewer  data  elements  and  is  on 
a  one-page  format,  it  can  be  more  easily 
entered  and  processed  via  electronically 
based  systems.  As  an  added  benefit, 
there  will  be  a  single  set  of  MIS 
instructions  for  all  transportation 
employers,  regardless  of  OA. 

However,  not  every  OA  expects 
information  for  all  potential  data 
elements  [e.g..  RSPA  does  not  conduct 
random  alcohol  testing),  and  some  data 
elements  may  be  collected  through  some 
means  otber  than  MIS  [e.g.,  USCG 
receives  alcohol  data  immediately 
following  each  post-accident  testing 
event};  The  form's  instructions  will 
highlight  some  of  those  peculiar  testing 
differences,  and  companies  not  required 
to  conduct  or  report  certain  types  of 
tests  will  simply  leave  those  sections 
blank.  For  instance,  because  USCG 
wants  no  alcohol  testing  data  on  the 
MIS  form,  USCG-regulated  employers 
will  leave  blank  Section  IV  of  die  form. 
In  addition,  when  no  testing  was  done 
or  no  residts  were  received  for 
particular  data  elements,  employers  will 
leave  those  items  blank  rather  than 
inserting  zeros  (as  is  now  required). 

On  June  6,  2002,  President  Bush 
annoimced  his  proposal  to  create  a 
Cabinet-level  homeland  security 
department.  Inside  this  new 
department,  the  President  proposes  to 
put  several  agencies,  including  the 
USCG.  The  President  urged  Congress  to 
pass  legislation  to  create  the  new 
Department  of  Homeland  Security.  This 
process  may  take  some  time.  As  a  result, 
if  you  have  USCG  ties  and  MIS  interests, 
please  submit  yotir  comments  to  this 
NPRM.  We  will  consider  congressional 
and  presidential  action  regarding  the 
USCG  and  homeland  security  in  the 
final  rule. 

Discussion  of  Proposed  Rule 

The  ODAPC  and  the  OAs  propose  to 
revise  the  MIS  reporting  requirements  to 
standardize  the  collection  of  data  for  the 
OAs.  The  proposed  rulemaking  would 
impose  a  few  new  requirements  for  data 
collection;  specifically,  data  related  to 
information  associated  with  the  revised 


Federal  Drug  Testing  Custody  and 
'Control  Form  developed  by  the 
Department  of  Health<and  Human 
Services  (65  FR  39155,  June  23,  2000). 
However,  the  overall  amoimt  of  required 
data  will  be  less  than  that  required 
currendy.  The  Department  also  intends 
to  place  the  MIS  form  and  instructions 
for  completing  it  into  Part  40.  We 
propose  to  have  the  forms  and 
instructions  removed  from  all  OA 
regulations. 

As  stated  earlier,  many  data  elements 
will  no  longer  be  part  of  the  MIS  form. 
OAs  have  decided  that  some 
information  items  required  on  previous 
MIS  forms  were  available  in  other 
formats,  had  become  superfluous,  or 
were  items  obtainable  during 
inspections,  reviews  and  audits.  The 
following  represents  a  listing  for  each 
OA  of  most  of  the  data  elements  we  are 
proposing  to  eliminate: 

FMCSA 

1.  Number  of  persons  denied  a 
position  following  a  positive  drug  test. 

2.  Number  of  employees  returned  to 
duty  following  a  refusal  or  positive  drug 
test. 

3.  Supervisor  initial  drug  training 
data. 

4.  Number  of  employees  denied  a 
position  following  an  alcohol  test  of 
0.04  or  greater. 

5.  Number  of  employees  returned  to 
duty  after  engaging  in  alcohol  misuse. 

6.  Number  of  employees  having  both 
a  positive  drug  test  and  an  alcohol  test 
of  0.04  or  greater  when  both  tests  were 
administered  at  the  same  time. 

7.  Actions  taken  for  alcohol  violations 
other  than  alcohol  testing. 

8.  Supervisor  initial  alcohol  training 
data. 

FAA 

1.  Number  of  employees  returned  to 
duty  after  having  failed  or  refused  a 
drug  test. 

2.  Actions  taken  for  drug  test  refusals. 

3.  Number  of  persons  denied 
emplojrment  for  a  positive  drug  test. 

4.  Actions  taken  for  positive  drug 
results. 

5.  Employee  initial  drug  training  data. 

6.  Supervisor  initial  drug  training 
data. 

7.  Supervisor  reciurent  drug  training 
data. 

8.  Number  of  persons  denied  a 
position  for  an  sdcohol  test  0.04  or 
greater. 

9.  Number  of  employees  retiuned  to 
duty  after  engaging  in  alcohol  misuse. 

10.  Actions  taken  for  alcohol 
regulation  violations. 

11.  Number  of  employees  having  both 
a  positive  drug  test  and  an  alcohol  test 


of  0.04  or  greater  when  both  tests  were 
administered  at  the  same  time. 

12.  Number  of  other  violations  of  the 
alcohol  regulation. 

13.  Actions  taken  for  refusals  to  take 
an  alcohol  test. 

14.  Supervisor  alcohol  training  data. 

FTA 

1.  Number  of  persons  denied  a 
position  for  alcohol  residts  0.04  or 
greater. 

2.  Number  of  accidents  (noted  as  fatal 
and  non-&tal)  with  alcohol  results  0.04 
or  greater. 

3.  Number  of  fetalities  from  accidents 
resulting  in  alcohol  results  0.04  or 
greater. 

4.  Number  of  emplo)rees  returned  to 
duty  following  an  alcohol  violation. 

5.  Number  of  employees  having  both 
a  positive  drug  test  and  an  alcohol  test 
of  0.04  or  greater  when  both  tests  were 
administered  at  the  same  time. 

6.  Actions  taken  for  other  alcohol  rule 
violations. 

7.  Supervisor  alcohol  training  data. 

8.  Number  of  persons  denied  a 
position  for  positive  drug  test  results. 

9.  Number  of  accidents  (noted  as  fatal 
and  non-fotal)  with  positive  drug  test 
results. 

10.  Number  of  fotalities  frtim 
accidents  resulting  in  positive  drug  tests 
results. 

11.  Number  of  persons  retiuned  to 
duty  following  a  positive  drug  test  or 
refusal  result. 

12.  Employee  drug  education  data. 

13.  Supervisor  drug  training  data. 

14.  Funding  source  information. 

FRA 

1.  Number  of  applicants/transfers 
denied  employment/transfer  for  a 
positive  drug  test. 

2.  Number  of  employees  returned  to 
duty  after  having  foiled  or  refused  a 
drug  test. 

3.  Detailed  breakouts  of  for-cause  drug 
and  alcohol  testing. 

4.  Non-qualifying  accident  drug 
testing  data. 

5.  Supervisor  druc  training  data. 

6.  Number  of  applicants/transfers 
denied  emplojonent/transfer  for  alcohol 
results  0.04  or  greater. 

7.  Number  of  employees  returned  to 
duty  after  engaging  in  alcohol  misuse. 

8.  Supervisor  alcohol  training  data. 

USCG 

1.  Number  of  persons  denied  a 
position  for  a  positive  drug  test. 

2.  Number  of  employees  returned  to 
duty  following  a  dnig  violation. 

3.  Employee  drug  and  alcohol  training 
data. 

4.  Supervisor  drug  and  alcohol 
training  data. 


5.  Post-accident  alcohol  testing  data. 

6.  Reasonable  cause  alcohol  testing 
data. 

RSPA 

1.  Number  of  employees  returned  to 
duty  after  engaging  in  alcohol  misuse. 

2.  Actions  taken  for  alcohol  test 
results  equal  to  or  greater  than  0.04. 

3.  Number  of  other  alcohol  rule 
violations  and  actions  taken  for  them. 

4.  Actions  taken  for  alcohol  test 
refusals. 

5.  Supervisor  initial  alcohol  training 
data. 

6.  Number  of  persons  denied  a 
position  following  a  positive  drug  test. 

7.  Number  of  employees  returned  to 
duty  following  a  positive  or  refusal  drug 
test. 

8.  Actions  taken  for  positive  drug 
tests. 

9.  Actions  taken  for  drug  test  refusals. 

10.  Supervisor  initial  drug  training 
data. 

The  Department  proposes  also  to 
count  collections  differently  than  under 
the  old  MIS  regimen.  Under  the  old  MIS 
counting  method  a  drug  collection  was 
considered  to  be  a  testing  event  that 
resulted  in  a  negative,  positive,  or 
cancellation.  Refusals  to  test — no  matter 
the  reason  for  the  refusal — ^were  not 
considered  appropriate  for  inclusion. 
Despite  the  instruction  to  include  no 
refiuals.  we  know  that  many  companies 
included  those  that  were  the  result  of 
adulterated  or  substituted  results  that 
were  verified  by  the  MRO  as  refusals. 
Still  other  companies  counted  these 
types  of  refusals  as  well  as  refusal 
events  for  which  no  urine  was  sent  to 
laboratories  for  testing  (e.g.,  employee 
failed  to  show-up  at  the  collection  site; 
employee  left  the  collection  site  before 
urine  had  been  collected). 

Similarly,  in  determining  if 
companies  were  conducting  random 
testing  at  the  appropriate  established 
annual  rates,  some  OAs  did  not  count 
refusals;  some  counted  all  refusals;  and 
still  others  counted  only  refiisals 
reported  by  the  MRO  (as  a  result  of 
adidteration  or  substitution]  toward 
satisfaction  of  the  random  rate 
requirement.  Furthermore,  in 
calculating  the  annual  random  rates  for 
testing,  all  OA  rules  say  the  following 
will  be  factored  for  the  positive  rate: 
number  of  random  positives  plus 
number  of  random  refusals  divided  by 
number  of  random  tests  plus  number  of 
random  refusals.  This  means  that  some 
cancelled  random  tests  and  random 
refusals  were  already  in  the  random  test 
numbers  before  the  number  of  random 
refusals  was  added  to  the  total. 

To  clear  up  these  discrepancies,  the 
Department  proposes  to  count  the 
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number  of  specimens  collected  as  the 
nimiber  of  testing  events  resulting  in 
negative,  positive,  and  refusal  to  test 
results  no  matter  the  reason  for  the 
refusal.  We  will  add  all  refusals  because 
the  OAs  factor  refusals  into  the  annual 
random  testing  rates.  We  will  not  add 
cancelled  test  results  to  the  mix  because 
§  40.207(b)  says.  "*  *  *  a  cancelled  test 
does  not  coimt  toward  compliance  with 
DOT  requirements  (e.g.,  being  applied 
toward  the  number  of  tests  needed  to 
meet  the  employer's  minimum  random 
testing  rate)."  Counting  in  this  manner 
will  enable  many  of  the  columns  and 
rows  of  the  MIS  form  to  add-up. 

In  short,  we  would  have  employers 
continue  to  exclude  cancelled  tests  and 
blind  tests  as  testing  events.  We  propose 
to  instruct  employers  to  include  all 
refusals  as  testing  events.  After  all,  no 
matter  how  the  refusal  occurred,  a 
refusal  is  a  valid  and  tinal  result.  A 
quiet  benefit  would  be  that  MIS  blocks 
could  add  up:  The  number  of  testing 
events  will  equal  the  number  of 
negatives  plus  positives  for  one  or  more 
drugs  plus  refusals  (with  types  of 
refusals  broken  out).  Invalid  test  results 
are  always  cancelled  and  would  not  be 
included.  However,  those  invalid  results 
requiring  a  subsequent  directly  observed 
collection  would  simply  be  considered 
another  collection  that  will  have  a  final 
result. 

In  addition,  annual  random  testing 
rates  would  be  determined  using  more 
acciu-ate  counts  because  no  cancelled 
test  would  be  mistakenly  included  and 
no  refusals  would  be  factored  twice  in 
the  total.  OA  inspectors  and  auditors 
would  coimt  all  refusals  (e.g.,  be  they 
fi-om  an  adulterated  specimen  result  or 
from  shy  bladder  evaluation  with  no 
medical  condition)  as  satisfying  a 
company's  meeting  their  random  testing 
rate.  After  all,  the  testing  event  had  a 
valid  result  (e.g..  it  was  not  from  a  blind 
specimen;  it  was  not  a  cancelled  result). 
In  short,  the  employee  was  selected  for 
testing  and  the  test  result  was  negative, 
positive,  or  refusal  to  test. 

For  cancellations  requiring  the 
employee  to  go  in  for  a  second  test,  the 
test  that  is  cancelled  will  not  coimt. 
However,  the  result  of  the  subsequent 
recollection  will  count,  provided  that  it 
too  is  not  cancelled.  These  include: 
Invalid  test  cancellations  requiring  the 
employee  to  go  in  for  an  observed 
collection;  split  specimen  cancellations 
requiring  the  employee  to  go  in  for  an 
observed  collection;  and  cancellations 
requiring  the  employee  to  go  in  for 
another  collection  because  a  negative 
result  is  needed  (for  pre-employment; 
return  to  duty;  and  follow-up). 

In  addition,  if  more  than  one 
collection  is  sent  to  the  lab  during  one 


testing  event,  both  will  count  as  one 
collection:  These  include:  Negative 
dilute  specimens  when  the  employee 
goes  in  for  a  second  collection  per 
employee  policy  [the  residt  of  the 
second  test  is  the  result  of  record];  and 
observed  collections  requiring  both  the 
original  collection  and  the  observed 
collection  be  sent  to  the  laboratory  (e.g., 
specimen  out  of  temperatiue  range)  (the 
result  requiring  the  most  stringent 
consequence  will  ultimately  be  the 
result  of  record). 

The  Department  is  also  seeking  to 
clear  up  the  discrepancies  between  OAs 
regarding  how  their  regulated 
companies  are  to  determine  the  total 
niunber  of  employees  against  which  the 
annual  random  rate  applies.  Some  OAs 
tell  employers  to  coimt  the  number  of 
covered  employees  working  at  the  start 
of  the  calendar  year;  some  OAs  direct 
employers  to  count  the  total  number  of 
covered  employees  that  worked  for  the 
company  within  the  year;  and  still 
others  advise  employers  to  count  the 
average  number  of  employees  on  a 
monthly  or  quarterly  basis. 

We  propose  to  have  employers  add 
the  total  number  of  covered  employees 
eligible  for  random  testing  in  each 
random  testing  selection  period  for  the 
year  and  dividing  that  total  by  the 
number  of  random  testing  periods.  For 
instance,  a  company  conducting  random 
testing  quarterly  would  need  to  add  the 
total  of  covered  employees  they  had  in 
the  random  pool  when  each  selection 
was  made;  Ihen  divide  this  number  by 
4  to  obtain  the  yearly  average  number  of 
covered  employees.  (As  an  example,  if 
Company  A  had  1500  employees  in  the 
first  quarter  random  pool,  2250  in  the 
second  quarter,  2750  in  the  third 
quarter;  and  1500  in  the  fourth  quarter; 
1500  +  2250  +  2750  +  1500  =  8000; 
8000/4  =  2000;  the  total  number  of 
covered  employees  for  the  year  would 
be  reported  as,  "2000".) 

Companies  (and  their  contractors,  as 
applicable)  will  continue  to  submit  the 
MIS  reports  in  accordance  with 
requirements  [e.g.,  dates  for  submission; 
selection  of  companies  required  to 
submit,  etc.)  that  v\nll  continue  to  be  in" 
each  OA  rule.  Likewise,  OA  rules  will 
continue  to  address  the  manner  [e.g., 
mail;  CD;  electronic  transmission)  and 
locations  they  wish  the  completed  forms 
sent. 

It  is  important  to  note  that  MIS 
alcohol  testing  data  would  reflect  all 
these  proposals  made  for  drug  testing 
data.  Refusals  will  count  as  testing 
events;  cancelled  tests  will  not;  and 
random  pool  averages  will  determine 
the  number  of  employees  against  which 
the  annual  testing  rate  applies. 


The  Department  is  currently  working 
toward  an  electronic  MIS  form  capable 
of  Internet  submission.  Each  form 
would  be  OA  specific  and  would  not 
have  extraneous  items  showing  (for 
example,  the  USCG-specific  form  would 
not  include  an  alcohol  testing  section; 
the  RSPA-specific  form  would  not  show 
an  alcohol  random  testing  category). 
Additionally^  the  system  would  bring  to 
the  attention  of  the  person  completing 
the  form  any  items  that  did  not 
accurately  compute  mathematically. 
Finally,  employee  categories  would  only 
be  those  for  the  specific  employer.  We 
seek  comment  about  this  type  of  system, 
suggestions  for  how  it  might  work,  and 
concerns  for  problems  in  implementing 
such  a  system. 

Regulatory  Analyses  and  Notices 

This  rule  is  not  a  significant  rule  for 
purposes  of  Executive  Order  12866  or 
the  DOT'S  regulatory  policies  and 
proceduires.  Nor  is  the  rule  an 
economically  significant  regulation.  It  is 
a  reworking  of  existing  requirements;  it 
imposes  no  new  mandates;  and  it  will 
not  create  any  new  costs.  In  fact,  the 
proposed  rule  will  serve  to  reduce 
requirements  and  costs. 

"This  NPRM  does  not  have  sufficient 
Federalism  impact  to  warrant  a 
Federalism  assessment  under  Executive 
Order  13132.  With  respect  to  the 
Regulatory  Flexibility  Act,  the  certifies 
that,  if  adopted,  this  rule  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities, 
so  a  Regulatory  Flexibility  analysis  has 
not  been  prepared.  Even  though  this 
rule  might  affect  a  large  number  of  small 
entities,  we  do  not  expect  the  new  MIS 
requirements  to  have  a  significant 
economic  impact  on  anyone. 

This  rulemaking  involves  a  "610 
Review"  under  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
We  believe  the  changes  recommended 
by  the  rulemaking  should  be 
particularly  helpful  to  small,  regulated 
employers. 

"016  proposed  rule  also  contains 
information  collection  requirements.  As 
required  by  the  Paperwork  Reduction 
Act  of  1995,  (the  PRA,  44  U.S.C. 
3507(d)),  the  Department  will  submit 
these  requirements  to  the  Office  of 
Information  and  Regulatory  Affairs  of 
the  Office  of  Management  and  Budget 
(OMB)  for  review,  as  required  under  the 
Paperwork  Reduction  Act. 

As  noted  elsewhere  in  this  preamble, 
the  proposal  would  amend  Part  40  to 
include  a  new  format  and  a  new  set  of 
instructions  for  the  MIS  form.  This 
single  form  would  be  used  across  six    i 
DOT  OAs  rather  than  the  multiple  forms 
with  multiple  instructions  currently  in 


use.  The  form's  data  elements  would  be 
reduced  si^ficantly  as  well. 

Completing  an  MIS  report  requires  a 
company  to  collect  and  compile  drug 
and  alcohol  testing  data  generated 
throughout  the  year  by  that  company's 
drug  and  alcohol  testing  program  and 
placing  some  of  that  data  onto  the  form. 
Certainly,  the  more  complex  a 
company's  testing  program  set-up,  the 
more  complex  assembling  needed  data 
becomes.  Companies  having 
decentralized  program  locations  may 
have  to  draw  information  from  a  variety 
of  loc^zed  programs.  Companies  with 
a  number  of  subsidiaries  may  have  large 
amounts  of  data  to  compile  and 
authenticate.  In  addition,  companies 
failing  to  regularly  update  and  bring 
together  their  testing  data  may  find 
themselves  in  positions  of  having  to  do 
so  in  a  hurried  manner  at  the  end  of  the 
year.  Also,  companies  lacking 
computerization  of  data  capabilities 
may  have  to  use  the  "stubby  pencil- 
method"  of  data  entry. 

Because  MIS  reporting  has  been  part 
of  the  DOT  testing  equation  for  more 
than  half  a  decade,  many  companies 
have  become  experienced  in  and  have 
applied  sound  business  sense  to  putting 
the  report  together.  Many  companies 
update  their  drug  and  alcohol  program 
data  on  a  regular,  throughout-the-year 
basis  rather  than  doing  so  at  the  last 
minute.  Most  companies  require  their 
localized  programs,  subsidiaries,  and 
contractors  to  regularly  provide  program 
updates  rather  than  authenticate  data  at 
the  end  of  the  year.  Many  companies 
utilize  computer  databases  rather  than  - 
"pen-and-ink"  data  entries.  Still  other 
companies  prefer  to  have  data  entry 
provided  as  part  of  their  TPA's 
contracted  services. 

Whatever  the  case,  the  Department 
does  not  require  any  particular 
management  style  of  program  data:  We 
simply  require  that  the  data  be  accurate; 
that  it  be  in  a  system  that  has  controlled 
access;  that  it  be  readily  auditable;  and 
that  specific  data  be  included  in  MIS 
reports  when  they  are  required  or 
requested  by  the  OAs.  The  Department 
would  prefer  that  companies  update 
their  drug  and  alcohol  program  data 
throughout  the  year;  require  their 
divisions,  subsidiaries,  and  contractors 
to  report  their  data  regularly  to  them; 
and  computerize  their  data-entry 
methodologies.  However,  we  do  not 
mandate  these  actions  even  though  we 
think  they  are  all  preferable  to  end-of- 
the-year  company  scrambles  to 
complete  MIS  forms. 

The  Department  believes  that 
requiring  less  data  entry  on  MIS  forms 
and  having  only  one  form  throughout 
the  transportation  industries  will  make 


data  gathering  and  compilation  simpler. 
For  instance,  no  longer  will  employers 
need  to  provide  employee  and 
supervisor  training  data,  violation 
consequence  data,  and  non-Part  40 
violation  data  (among  other  entries). 
Furthermore,  the  single-format  MIS 
form  replaces  the  E-Z  Drug  form,  the  E- 
Z  Alcohol  form,  the  Long-Drug  form, 
and  the  Long-Alcohol  form,  the  format 
of  which  were  different  for  each  OA. 
Therefore,  employers  subject  to  more 
than  one  OA  nde  will  not  have  to 
navigate  their  ways  through  multiple 
MIS  formats. 

These  represent  important  steps  in 
reducing  the  amount  of  time  needed  to 
compile  data  for  MIS  purposes — no 
matter  of  how  a  company  chooses  to 
manage  their  drug  and  alcohol  testing 
data.  The  Department  believes  the 
simplicity  of  the  form  will  result  in 
another  significant  time  saving  action 
for  employers. 

OA  estimates  show  that  5,948 
companies  submitted  to  DOT  13,542 
MIS  forms  during  one  recent  data- 
reporting  year;  and  the  time  it  took  to 
fill  out  the  forms  was  18,411  hours.  For 
that  same  data  year,  companies 
submitted  an  estimated  7,921  E-Z  forms 
and  5,621  Long  forms.  (Based  upon  OA 
estimates,  the  old  E-Z  forms  took  30 
minutes  (FMCSA,  FTA,  FRA,  and 
RSPA)  to  1  hour  (FAA)  to  complete;  the 
long  forms,  2.5  hours  each  to  complete. 
USCG  did  not  authorize  use  of  an  E-Z 
form.) 

Estimates  for  the  new  MIS  form 
indicate  that,  if  the  new  form  had  been 
operational,  these  5,948  companies 
would  have  sent  6.300  MIS  reports  to 
DOT  and  the  time  to  complete  them 
would  have  been  9,450  hours. 
Therefore,  we  foresee  nearly  9,000  hours 
saved  per  year  in  filling  out  the  new 
MIS  form  as  opposed  to  completing  the 
old  multiple  MIS  forms.  (Based  upon 
industry  and  OA  estimates,  we  have 
concluded  that  the  new  MIS  report  will 
take  between  45  minutes  and  1.5  hours 
to  complete.  We  have  chosen,  for  this 
paragraph,  to  use  the  highest  industry 
and  OA  estimate — 1.5  hours.  We 
estimate  that  slightly  over  300 
companies  report  to  more  than  one  OA.) 

Individuals  and  organizations  may 
submit  comments  on  the  information 
collection  elements  of  the  NPRM  by 
November  14,  2002  and  should  submit 
them  to  the  DOT  docket  specified  at  the 
beginning  of  the  NPRM.  According  to 
OMB's  regulations  implementing  the 
PRA  (5  CFR  1320.8(b)(2)(vi)),  an  agency 
may  not  conduct  or  sponsor,  and  a 
person  need  not  respond  to  a  collection 
of  information  unless  it  displays  a 
currently  valid  OMB  control  number. 
The  OKffl  control  number  for  this 


information  will  be  published  in  the 
Federal  Register  after  OMB  approves  it. 

A  number  of  other  Executive  Orders 
can  affect  rulemakings.  These  include 
Executive  Orders  13084  (Consultation 
and  Coordination  with  Indian  Tribal 
Governments),  12988  (Civil  Justice 
Reform),  12875  (Enhancing  the 
Intergovernmental  Partnership),  12630 
(Governmental  Actions  and  Interference 
with  Constitutionally  Protected  Property 
Rights),  12898  (Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations),  13045  (Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks),  and  12880 
(Implementation  of  North  American 
Free  Trade  Agreement).  We  have 
considered  these  Executive  Orders  in 
the  context  of  this  NPRM,  and  we 
believe  that  the  proposed  rule  does  not 
directly  affect  matters  that  the  Executive 
Orders  cover. 

We  have  prepared  this  rulemaking  in 
accordance  wi^  the  Presidential 
Directive  on  Plain  Language. 

List  of  Sublects  in  49  CFR  Part  40 

Administrative  practice  and 
procedure,  Alcohol  abuse.  Alcohol 
testing.  Drug  testing,  Laboratories, 
Reporting  and  recordkeeping 
requirements.  Safety,  Transportation. 

Issued  this  20th  day  of  September,  2002,  at 
Washington.  DC. 
Normui  Y.  Mineta, 
Secretary  of  Transportation. 

For  reasons  set  forth  in  the  preamble, 
the  Department  of  Transportation 
proposes  to  amend  part  40  of  Title  49, 
Code  of  Federal  Regulations,  as  follows: 

1.  The  authority  citation  for  49  CFR 
part  40  continues  to  read  as  follows: 

Authority:  49  U.S.C.  102,  301.  322.  5331, 
20140.  31306.  and  45101  ef  seq. 

2.  Add  a  new  §  40.26  to  read  as 
follows: 

§  40^  What  form  must  an  amployar  us* 
to  report  Management  Information  System 
(MIS)  data  to  a  DOT  agency? 

As  an  employer,  when  you  are 
required  to  report  MIS  data  to  a  DOT 
agency,  you  must  use  the  form  and 
instructions  at  Appendix  H  to  Part  40. 

3.  Add  a  new  Appendix  H  to  read  as 
follows: 

Appendix  H  to  Part  40— DOT  Drug  and 
Alcohol  Testing  Management 
Information  System  (MIS)  DaU 
Collection  Form 

The  following  form  and  instructions  must 
be  used  when  an  employer  is  required  to 
report  MIS  data  to  a  DOT  agency. 
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U.S.  DEPARTMENT  OF  TRANSPORTATION  DRUG  AND  ALCOHOL  TESTING  MIS  DATA  COLLECTION  FORM 

Calendar  Year  Covered  by  this  Report: 

I.  Employer: 

Company  Name:  ^ 

Doing  Business  As  (DBA)  Name  (if  applicable): Z 

Address: 
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ISS 
1 

8 
9 


30 


2002 


E-mail: 


Certifying  Official: 
Telephone:  ( )_ 


Signature:. 


Date: 


Prepared  by  (if  different):. 


Check  the  Opcratiiif  Administration  for  which  yon  are  rcpdiHiig  MIS  data: 

nFAA-Aviaiion  D  FMSCA  -  Motor  Cinier         QjSCX}  -  Maritime  CyTA-Transit  _    _ 

_  RSPA  -  Pipeline    LJ  Gas  Gathering   LJ  Gas  Transmission     L- 1  Gas  Distribution    QTranspcn  Hazardous  Liquids    LJ  Transport  Carbon  Dioxide 

J  FRA  -  RailrotK)    Total  Number  of  observed/documented  Part  219  "Rule  G"  Observations  for  covered  employees: 

FAA  Certificate  #  (if  applicable): FAA  Plan  /  Registration  #  (if  applicable): ; 

FMCSA  t)OT  #: FMCSA  Owner-operator  (circle  one)   YES  or   NO 


USCG  Vessel  ID  #  (USCG-  or  State-Issued): 


.  (If  more  than  one  vessel,  list  separately.) 


n.  Covered  Employees:  (A)  Eater  Total  Number  of  Employees  for  All  Employee  Catctorict: 
(B)  Eater  Total  Naariicr  of  Employee  Catcforics: 


Ifyoa  have  multiple  eaptoycc  catcgortaa,  Miaplctt  Scclioas  I 
aad  II  (A)  A  (B).  Make  oac  copy  f«r  each  eaploycc  category 
tm4  campteU  Scctioaa  II  (C),  III,  tmtlVfu  aMfc  scpwsic 
eaplayt*  cangary. 


in.  Drug  Testing  Data: 


1 

2 

3 

4 

J 

6 

7 

t 

9 

10 

11 

12 

13 

Toul  Number  Of  Test 
Results  (Should  equal 
the  sum  of  Columns  2. 
3.9.  10,  II.  and  12) 

I 

n 

Verified  Positive 
Resulu  ~  For  One  Or 
More  Drugs 

S   1 
fa 

1 
It 

u 

1 
I 

1 
11 

£* 

-I 

Refusal  Reauha 

3 

1 

Type  of  Test 

! 

1 

Shy  Bladder  - 
With  No  Medical 
Explanation 

Other  Refusals  To 
Submit  To 
Testing 

Pre- Enip  toymen  1 

Random 

- 

Post-AccKkm 

Reasonable  Suspiaon 

Reasonable  Cause 

Retum-to-Duly 

Follow-Up 

- 

iV.  Alcohol  Testing  Data: 


1 

2 

3 

4 

5 

6 

7 

8 

9 

Type 

DfTest 

Toul  Number  Of 
Screening  Test 
Results  (Should  equal 
IhesumofColunuis 
2. 3. 7,  Mid  1] 

Screening  Tests  With 
Resulu  0  02  Or 
Greater 

Number  Of 
Confirmaiion  Tcsu 
Resulu 

Confirmation  TesU 
With  Resulu  002 
Through  0  039 

Confirmation  Tesu 
With  Resulu  004  Or 
Greater 

Refusal  Resulu 

i 

Shy  Lung  -  With 
No  Medical 
Explanation 

Other  Refusals 
To  Submit  To 
Testing 

Pre-Employment 

Random 

Post-Accidcnl 

^ 

Reasonable  Sutpiaon 

Reasonable  Cause 

Return -to- Duty 

Follo*-Up 

- 
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Department  of  Transportation  Drug  and 
Alcohol  Testing  MIS  Data  Collection  Form 
Instruction  Sheet 

This  MIS  form  is  made-up  of  four  sections: 
employer  information;  covered  employee 
information;  drug  testing  data;  and  alcohol 
testing  data.  The  employer  information  needs 
only  to  be  provided  once  per  submission. 
However,  you  must  submit  a  separate  page  of 
data  for  each  employee  category  for  wrhich 
you  report  testing  data.  If  you  are  preparing 
reports  for  more  than  one  DOT  Operating 
Administration  (OA),  then  you  must  submit 
OA-specific  forms. 

Please  type  or  print  entries  legibly  in  black 
ink. 

T/P— Read  the  entire  instructions  before 
starting.  Please  note  that  USCOregulated 
employers  do  not  report  alcohol  test  results 
on  the  MIS  form. 

Calendar  Year  Covered  by  this  Report: 
Enter  the  appropriate  year. 


Section  I.  Employer 

1.  Enter  your  company's  name,  to  include 
when  applicable,  your  "doing  business  as" 
name;  current  address,  city,  state,  and  zip 
code;  and  ah  e-mail  address,  if  available. 

2.  Enter  the  printed  name,  signature,  and 
complete  telephone  number  of  the  company 
official  certifying  the  accuracy  of  the  report 
and  the  date  that  person  certified  the  report 
as  complete. 

3.  If  someone  other  than  the  certifying 
official  completed  the  MIS  form,  enter  that 
person's  name  on  the  appropriate  line 
provided.  - 

4.  Operating  Administration  Information: 

a.  Check  the  box  next  to  the  OA  for  which 
you  are  completing  this  MIS  form.  Again,  if 
you  are  submitting  to  multiple  OAs,  you 
must  use  separate  forms  for  each  OA. 

b.  If  you  are  submitting  the  form  for  RSPA, 
check  the  additional  box(s)  indicating  your 
type  of  operation. 

c.  If  you  are  completing  the  form  for  FRA, 
enter  the  number  of  observed/documented 
Part  219  "Rule  G"  Observations  for  covered 
employees. 

d.  If  you  are  completing  the  fonn  for  FAA, 
enter  your  FAA  Certificate  Number  and  FAA 
Antidrug  Plan/Registration  Number,  when 
applicable. 

e.  If  you  are  submitting  the  form  for 
FMCSA,  enter  your  FMCSA  DOT  Number,  as 
appropriate.  In  addition,  you  must  indicate 
whether  you  are  an  owner-operator. 

f.  If  you  are  submitting  the  form  for  USCG, 
enter  the  vessel  ID  number.  If  there  is  more 
than  one  nimiber,  enter  the  numbers 
separately. 

Section  II.  Covered  Employees 

1.  In  Box  II-A,  enter  the  total  number  of 
covered  employees  who  work  for  your 
company.  Then  enter,  in  Box  II-B,  the  total 
number  of  employee  categories  that  number 
represents. 

[For  instance,  if  you  are  submitting  the 
information  for  the  FRA  and  you  have  20,000 
covered  employees  performing  duties  in  each 
of  the  FRA-covered  service  areas — you  would 
enter  "20,000"  in  the  first  box  (II-A}  and  "5" 
in  the  second  box  (II-B),  because  FRA  has 
five  safety-sensitive  employee  categories.) 


TIP— To  calculate  the  total  number  of 
covered  employees,  add  the  total  number  of 
covered  employees  eligible  for  testing  during 
each  random  testing  selection  period  for  the 
year  and  divide  that  total  by  the  number  of 
random  testing  periods.  For  instance,  a 
company  conducting  random  testing 
quarterly  needs  to  add  the  total  of  covered 
employees  they  had  in  the  random  pool 
when  each  selection  was  made;  then  divide 
this  number  by  4  to  obuin  the  yearly  average 
number  of  covered  employees.  It  is  extremely 
important  that  you  place  all  eligible 
employees  into  these  random  pools.  (As  an 
example,  if  Company  A  had  1500  employees 
in  the  first  quarter  random  pool,  2250  in  the 
second  quarter,  2750  in  the  third  quarter;  and 
1500  in  the  fourth  quarter;  1500  +  2250  + 
2750  +  1500  =  8000;  8000  /  4  =  2000;  the  total 
number  of  covered  employees  for  the  year 
would  be  reported  as, '2000'.] 

2.  If  you  are  reporting  multiple  employee 
categories,  enter  the  specific  employee 
category  in  box  II-C;  and  provide  the  number 
of  employees  in  that  specific  category. 
[For  example,  you  are  submitting  data  to  the 
FTA  and  you  have  2000  covered  employees. 
You  have  1750  personnel  performing  revenue 
vehicle  operation  and  the  remaining  250  are 
performing  revenue  vehicle  and  equipment 
maintenance.  When  you  provide  vehicle 
operation  information,  you  would  enter 
"Revenue  Vehicle  Operation"  in  the  first  11- 
C  box  and  "1750"  in  the  second  U-C  box. 
When  you  provide  data  on  the  maintenance 
personnel,  you  would  enter  "Revenue 
Vehicle  and  Equipment  Maintenance"  in  the 
first  n-C  box  and  "250"  in  the  second  II-C 
box.] 

TIP — A  separate  form  for  each  employee 
category  must  be  submitted.  You  may  do  this 
by  filling  out  a  single  MIS  form  through 
Section  II-B  and  then  make  one  copy  for 
each  additional  employee  category  you  are 
reporting.  [For  instance,  if  you  are  submitting 
the  MIS  form  for  the  FMCSA,  you  need  only 
submit  one  form  for  all  FMCSA  covered 
employees  working  for  you — your  only 
category  of  employees  is  "driver."  If  you  are 
reporting  testing  data  to  the  FAA  and  you 
employ  only  flight  crewmembers,  flight 
attendants,  and  aircraft  maintenance  workers, 
you  need  to  complete  one  form  each  for 
category — three  forms  in  all.  If  you  are 
reporting  to  FAA  and  have  all  FAA  categories 
of  covered  employees,  you  must  submit  eight 
forms.) 

Here  is  a  full  listing  of  OA  employee 
categories: 

FMCSA  (one  category):  Driver 
FAA  (eight  categories):  Flight  Crewmember; 
Flight  Attendant;  Flight  Instructor;  Aircraft 
Dispatcher;  Aircraft  Maintenance;  Ground 
Security  Coordinator;  Aviation  Screener; 
Air  Traffic  Controller 
FTA  (six  categories):  Revenue  Vehicle 
Operation;  Revenue  Vehicle  and 
Equipment  Maintenance;  Revenue  Vehicle 
(Zontrol/Dispatch;  CDL/Non-Revenue 
Vehicle;  Armed  Security  Personnel 
FRA  (five  categories):  Engine  Service:  Train 
Service;  Dispatcher/Operation;  Signal 
Service;  Other  [Includes  yardmasters, 
hostlers  (non-engineer  craft),  bridge 
tenders;  switch  tenders,  and  other 


miscellaneous  employees  performing  49 
CFR  228.5(c)  defined  covered  service.) 

RSPA  (one  category):  Operation/ 
Maintenance/Emergency  Response 

USCXJ  (one  category):  Crewmember 

Section  III.  Drug  Testing  Data 

This  section  summarizes  the  drug  testing 
results  for  all  covered  employees  (to  include 
applicants).  The  table  in  this  section  requires 
drug  test  data  by  test  type  and  by  result.  The 
categories  of  test  types  are:  Pre-Employment; 
Random;  Post-Accident;  Reasonable 
Suspicion;  Reasonable  Cause;  Retum-to- 
Duty,  and  Follow-up. 

The  categories  of  type  of  results  are:  Total 
Number  of  Test  Results  (excluding  cancelled 
tests  and  blind  specimens];  Verified 
Negative;  Verified  Positive;  Positive  for 
Marijuana;  Positive  for  (Cocaine;  Positive  for 
PCP;  Positive  for  Opiates;  Positive  for 
Amphetamines;  Refusals  due  to  Adulterated, 
Substituted,  Shy  Bladder  with  No  Medical 
Explanation,  and  Other  Refusals  to  Submit  to 
Testing;  and  Cancelled  Results. 

TIP — Do  not  enter  data  on  blind  specimens 
submitted  to  laboratories.  Be  sure  to  enter  all 
"pre-employment"  testing  data  regardless  of 
whether  an  applicant  was  hired  or  not.  Make 
note  of  the  fact  that  FMCSA  and  FTA  do  not 
authorize  "reasonable  cause"  drug  testing; 
that  FAA.  RSPA,  and  USCG  do  not  authorize 
"reasonable  suspicion"  drug  testing;  but  that 
FRA  authorizes  both.  For  USCG,  enter  any 
"Serious  Marine  Incident"  testing  in  the 
"Post- Accident"  row.  For  FRA,  do  not  enter 
"post  accident"  date  (the  FRA  does  not 
collect  this  data  on  the  MIS  form).  Finally, 
rather  than  enter  "0"  (zero)  for  any  row  or 
column  in  which  there  were  no  results,  just 
leave  that  area  blank. 

Section  lU,  Colimin  1.  Total  Number  of 
Test  Results — This  column  requires  a  count 
of  the  total  number  of  test  results  in  each 
testing  category  during  the  entire  reporting 
year.  (Zount  the  number  of  test  results  as  the 
number  of  testing  events  resulting  in 
negative,  positive,  and  refusal  results.  Do  not 
count  cancelled  tests  and  blind  specimens  in 
this  total. 

[For  example,  a  company  that  conducted  fifty 
pre-employment  tests  would  enter  "50"  on 
the  Pre-employment  Row.  If  it  conducted  one 
hundred  random  tests,  "100"  would  be 
entered  on  the  Random  Row.  If  that  company 
did  no  post-accident,  reasonable  suspicion, 
reasonable  cause,  return-to-duty,  or  follow- 
up  tests,  those  categories  will  be  left  blank.) 

Section  III,  Column  2.  Verified  Negative 
Results — ^This  column  requires  a  count  of  the 
number  of  tests  in  each  testing  category  that 
the  Medical  Review  Officer  (MRO)  reported 
as  negative.  Do  not  count  a  negative-dilute 
result  if,  consequently,  the  employee 
underwent  a  second  collection;  the  second 
test  is  the  test  of  record. 
[For  example,  if  forty-seven  of  the  company's 
fifty  pre-employment  tests  were  reported 
negative.  "47"  would  be  entered  in  Column 
2  on  the  Pre-employment  Row.  If  ninety  of 
the  company's  one  hundred  random  test 
results  were  reported  negative,  "90"  would 
be  entered  in  Column  2  on  the  Handom  Row. 
Because  the  company  did  no  other  testing, 
those  other  categories  would  be  left  blank.)     _ 
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Section  III.  Column  3.  Verified  Positive 
Results — For  One  Or  More  Drugs — This 
column  requires  a  count  of  the  number  of 
tests  in  each  testing  category  that  the  MRO 
reported  as  positive  for  one  or  more  drugs. 
When  the  MRO  reports  a  test  positive  for  two 
drugs,  it  would  count  as  one  positive  test. 
^For  example,  if  one  of  the  fifty  pre- 
employment  tests  was  positive  for  two  drugs. 
"1"  would  be  entered  in  Column  3  on  the 
Pre-employment  Row.  If  four  of  the 
company's  one  hundred  random  test  results 
were  reported  positive  (three  for  one  drug 
and  one  for  two  drugs).  "4"  would  be  entered 
in  Column  3  on  the  Random  Row.] 

Section  III,  Columns  4  through  8.  Positive 
(for  specific  drugs) — These  columns  require 
entry  of  the  by-drug  data  for  which 
specimens  were  reported  positive  by  the 
MRO. 

[For  example,  if  the  pre-employrtlent  positive 
test  reported  by  the  MRO  was  positive  for 
marijuana.  "1"  would  be  entered  in  Column 
4  on  the  Pre-employment  Row.  If  three  of  the 
four  positive  results  for  random  testing  were 
reported  by  the  MRO  to  be  positive  for 
marijuana.  "3"  would  be  entered  in  Column 
4  on  the  Random  Row.  If  one  of  the  four 
positive  results  for  random  testing  was 
reported  positive  for  both  PCP  and  opiates, 
"1"  would  be  entered  in  Column  6  on  the 
Random  Row  and  "1"  would  be  entered  in 
Column  7  of  the  Random  Row.] 

TIP — Column  1  should  equal  the  sum  of 
Columns  2.  3,  9. 10, 11,  and  12.  Remember 
you  have  not  counted  specimen  results  that 
were  ultimately  cancelled  or  were  from  blind 
specimens.  So,  Column  1  =  Column  2  + 
Column  3  ■•-  Column  9  +  Column  10  -t- 
Column  11  -t-  Column  12.  Certainly,  double 
check  your  records  to  determine  if  your 
actual  results  count  is  reflective  of  all 
negative,  positives,  and  refusal  counts. 

An  MRO  may  report  that  a  specimen  is 
positive  for  more  than  one  drug.  When  that 
happens,  to  use  the  company  example  above 
[i.e.,  one  random  test  was  positive  for  both 
PCP  and  opiates),  the  positive  results  should 
be  recorded  in  the  appropriate  columns — 
PCP  and  opiates  in  this  case.  There  is  no 
expectation  for  Columns  4  through  8 
numbers  to  add  up  to  the  numbers  in  Column 
3  when  you  report  multiple  positives. 

Section  III,  Columns  9  through  12.  Refusal 
Results  The  refusal  section  is  divided  into 
four  refusal  groups — they  are:  Adulterated; 
Substituted:  Shy  Bladder  With  No  Medical 
Explanation:  and  Other  Refusals  To  Submit 
to  Testing.  The  MRO  reports  two  of  these 
refusal  types — adulterated  and  substituted 
specimen  results  "  because  of  laboratory  test 
findings. 

When  an  individual  does  not  provide 
enough  urine  at  the  collection  site,  the  MRO 
conducts  or  causes  to  have  conducted  a 
medical  evaluation  to  determine  if  there 
exists  a  medical  reason  for  the  person's 
inability  to  provide  the  appropriate  amount 
of  urine.  If  there  is  no  medical  reason  to 
support  the  inability,  the  MRO  reports  the 
result  to  the  employer  as  a  refusal  to  test: 
Refusals  of  this  type  are  reported  in  the  "Shy 
Bladder — With  No  Medical  Explanation" 
category. 

Finally,  additional  reasons  exist  for  a  test 
to  be  considered  a  refusal.  Some  examples 


are:  the  employee  fails  to  report  to  the 
collection  site  as  directed  by  the  employer; 
the  employee  leaves  the  collection  site 
without  permission;  the  employee  fails  to 
empty  his  or  her  pockets  at  the  collection 
site;  the  employee  refuses  to  have  a  required 
shy  bladder  evaluation.  Again,  these  are  only 
four  examples:  there  are  more. 

Section  IE,  Column  9.  Adulterated — This 
column  requires  the  count  of  the  number  of 
tests  reported  by  the  MRO  as  refusals  because 
the  specimens  were  adulterated. 
[For  example,  if  one  of  the  fifty  pre- 
employment  tests  was  adulterated,  "1" 
would  be  entered  in  Column  9  of  the  Pre- 
employment  Row.] 

Section  III,  Column  10.  Substituted— This 
column  requires  the  count  of  the  number  of 
tests  reported  by  the  MRO  as  refusals  because 
the  specimens  were  substituted. 
[For  example,  if  one  of  the  100  random  tests 
was  substituted,  "1"  would  be  entered  in 
Column  10  of  the  Random  Row.) 

Section  III,  Column  11.  Shy  Bladder— With 
No  Medical  Explanation — This  column 
requires  the  count  of  the  number  of  tests 
reported  by  the  MRO  as  being  a  refusal 
because  there  was  no  legitimate  medical 
reason  for  an  insufficient  amount  of  urine. 
[For  example,  if  one  of  the  100  random  tests 
was  a  refusal  because  of  shy  bladder,  "1" 
would  be  entered  in  Column  11  of  the 
Random  Row.] 

Section  III,  Column  12.  Other  Refusals  To 
Submit  To  Testing — This  column  requires 
the  count  of  refusals  other  than  those  already 
entered  in  Columns  9  through  11. 
[For  example,  the  company  entered  "100"  as 
the  number  of  random  specimens  collected, 
however  it  had  five  employees  who  refused  ^ 
to  be  tested  without  submitting  specimens: 
two  did  not  show  up  at  the  collection  site  as 
directed;  one  refused  to  empty  his  pockets  at 
the  collection  site;  and  two  left  the  collection 
site  rather  than  submit  to  a  required  directly 
observed  collection.  Because  of  these  five 
refusal  events,  "5"  would  be  entered  in 
Column  11  of  the  Random  Row.] 

TIP — Even  though  some  testing  events 
result  in  a  refusal  in  which  no  urine  was 
collected  and  sent  to  the  laboratory,  a 
"refusal"  is  still  a  final  test  result.  Therefore, 
your  overall  numbers  for  test  results  (in 
Column  1)  will  equal  the  total  number  of 
negative  tests  (Column  2);  positives  (Column 
3);  and  refusals  (Columns  9, 10, 11,  and  12). 
Do  not  worry  that  no  urine  was  processed  at 
the  laboratory  for  some  refusals;  all  refusals 
are  counted  as  a  testing  event  for  MIS 
purposes  and  for  establishing  random  rates. 

Section  III,  Column  13.  Cancelled  Tests — 
This  column  requires  a  count  of  the  number 
of  tests  in  each  testing  category  that  the  MRO 
reported  as  cancelled.  You  must  not  count 
any  cancelled  tests  in  Column  1  or  in  any 
other  column.  For  instance,  you  must  not 
count  a  positive  result  (in  Column  3)  if  it  had 
ultimately  been  cancelled  for  any  reason 
(e.g.,  specimen  was  initially  reported 
positive,  but  the  split  failed  to  reconfirm). 

[For  example,  if  a  pre-employment  test  was 
reported  cancelled,  "1"  would  be  entered  in 
Column  13  on  the  Pre-employment  Row.  If 
three  of  the  company's  random  test  results 


were  reported  cancelled,  "3"  would  be 
entered  in  Column  13  on  the  Random  Row.] 

Section  IV.  Alcohol  Testing  Data 

This  section  summarizes  the  alcohol 
testing  conducted  for  all  covered  employees 
(to  include  applicants).  The  table  in  this 
section  requires  alcohol  test  data  by  test  type 
and  by  result.  The  categories  of  test  types  are: 
Pre-Employment;  Random;  Post-Accident; 
Reasonable  Suspicion;  Reasonable  Cause; 
Retum-to-Duty,  and  Follow-up. 

The  categories  of  results  are:  Number  of 
Screening  Test  Results;  Screening  Tests  with 
Results  Below  0.02;  Screening  Tests  with 
Resuhs  0.02  Or  Greater;  Number  of 
Confirmation  Test  Results;  Confirmation 
Tests  with  Results  0.02  through  0.039; 
Confirmation  Tests  with  Results  0.04  Or 
Greater;  Refusals  due  to  Shy  Lung  with  No 
Medical  Explanation,  and  Other  Refusals  to 
Submit  to  Testing;  and  Cancelled  Results. 

TIP — Be  sure  to  enter  all  "pre- 
employment"  testing  data  regardless  of 
whether  an  applicant  was  hired  or  not.  Of 
course,  for  most  employers  pre-employment 
alcohol  testing  is  optional,  so  you  may  not 
have  conducted  this  type  of  testing.  Make 
note  of  the  fact  that  FMCSA,  FAA,  FTA.  and 
RSPA  authorize  "reasonable  suspicion"  but 
not  "reasonable  cause"  alcohol  testing;  but 
FRA  authorizes  both  "reasonable  cause"  and 
"reasonable  suspicion"  alcohol  testing.  RSPA 
does  not  authorize  "random"  testing  for 
alcohol.  Finally,  rather  than  enter  "0"  (zero) 
for  any  row  or  column  in  which  there  were 
no  results,  just  leave  that  area  blank.  Please 
note  that  USCG-regulated  employers  do  not 
report  alcohol  test  results  on  the  MIS  form: 
Do  not  fill-out  Section  IV  if  you  are  a  USCG- 
regulated  employer. 

Section  IV,  Column  1.  Total  Number  of 
Screening  Test  Results — This  column 
requires  a  count  of  the  total  number  of 
screening  test  results  in  each  testing  category 
during  the  entire  reporting  year.  Count  the 
number  of  screening  tests  as  the  number  of 
screening  test  events^with  final  screening 
results  of  below  0.02,  of  0.02  through  0.039, 
of  0.04  or  greater,  and  all  refusals.  Do  not 
count  cancelled  tests  in  this  total. 

[For  example,  a  company  that  conducted 
twenty  pre-employment  tests  would  enter 
"20"  on  the  Pre-employment  Row.  If  it 
conducted  fifty  random  tests,  "50"  would  be 
entered.  If  that  company  did  no  post- 
accident,  reasonable  suspicion,  reasonable 
cause,  return-to-duty,  or  follow-up  tests, 
those  categories  will  be  left  blank.] 

Section  IV,  Column  2.  Screening  Tests  - 
With  Results  Below  0.02 — This  column 
requires  a  count  of  the  number  of  tests  in 
each  testing  category  that  the  BAT  or  STT 
reported  as  being  below  0.02  on  the  screening 
test. 

[For  example,  if  seventeen  of  the  company's 
twenty  pre-employment  screening  tests  were 
reported  as  being  below  0.02,  "17"  would  be 
entered  in  Colunm  2  on  the  Pre-employment 
Row.  If  forty-four  of  the  company's  fifty 
random  screening  test  results  were  reported 
as  being  below  0.02,  "44"  would  be  entered 
in  Column  2  on  the  Random  Row.  Because 
the  company  did  no  other  testing,  those  other 
categories  would  be  left  blank.] 
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Section  IV,  Column  3.  Screening  Tests 
With  Results  0.02  Or  Greater— This  column 
requires  a  count  of  the  number  of  screening 
tests  in  each  testing  category  that  BAT  or  STT 
reported  as  being  0.02  or  greater  on  the 
screening  test. 

[For  example,  if  one  of  the  twenty  pre- 
employment  tests  was  reported  as  being  0.02 
or  greater,  "1"  would  be  entered  in  Column 
3  on  the  Pre-employment  Row.  If  four  of  the 
company's  fifty  random  test  results  were 
reported  as  being  0.02  or  greater,  "4"  would 
be  entered  in  Column  3  on  the  Random  Row.] 

Section  FV,  Column  4.  Number  of 
Confirmation  Test  Results — This  colunm 
requires  entry  of  the  number  of  confirmation 
tests  that  were  conducted  by  a  BAT  as  a 
result  of  the  screening  tests  that  were  found 
to  be  0.02  or  greater.  In  effect,  all  screening 
tests  of  0.02  or  greater  should  have  resulted 
in  confirmation  tests.  Ideally  the  number  of 
tests  in  Column  3  and  Column  4  should  be 
the  same.  However,  we  know  that  this 
required  confirmation  test  sometimes  does 
not  occur.  In  any  case,  the  number  of 
confirmation  tests  that  were  actually 
performed  should  be  entered  in  Column  4. 
[For  example,  if  the  one  pre-employment 
screening  test  reported  as  0.02  or  greater  had 
a  subsequent  confirmation  test  performed  by 
a  BAT,  "1"  would  be  entered  in  Column  4 
on  the  Pre-employment  Row.  If  three  of  the 
four  random  screening  tests  that  were  found 
to  be  0.02  or  greater  had  a  subsequent 
confirmation  test  performed  by  a  BAT,  "3" 
would  be  entered  in  Column  4  on  the 
Random  Row.] 

Section  IV,  Column  5.  Confirmation  Tests 
With  Results  0.02  Through  0.039  -  This 
column  requires  entry  of  the  number  of 
confirmation  tests  that  were  conducted  by  a 
BAT  that  led  to  results  that  were  0.02 
through  0.039. 

(For  example,  if  the  one  pre-employment 
confirmation  test  yielded  a  result  of  0.042, 
Column  5  of  the  Pre-employment  Row  would 
be  left  blank.  If  two  of  the  random 
confirmation  tests  yielded  results  of  0.03  and 
0.032,  "2"  would  be  entered  in  Column  5  of 
the  Random  Row.] 

Section  IV,  Column  6.  Confirmation  Tests 
With  Results  0.04  Or  Greater  -  This  column 
requires  entry  of  the  number  of  confirmation 
tests  that  were  conducted  by  a  BAT  that  led 
to  results  that  were  0.04  or  greater. 


[For  example,  because  the  one  pre- 
employment  confirmation  test  yielded  a 
result  of  0.042,  "1"  would  be  entered  in 
Column  6  of  the  Pre-employment  Row.  If  one 
of  the  random  confirmation  tests  yielded  a 
result  of  0.04,  "1"  would  be  entered  in 
Column  6  of  the  Random  Row.] 

TIP— Column  1  should  equal  the  sum  of 
Columns  2,  3,  7,  and  8.  The  number  of 
screening  tests  results  should  reflect  the 
number  of  screening  tests  you  have  no  matter 
the  result  (below  0.02  or  at  or  above  0.02, 
plus  refusals  to  test),  unless  of  course,  the 
tests  were  ultimately  cancelled.  So,  Column 
1  =  Column  2  +  Column  3  +  Column  7  + 
Column  8.  Certainly,  double  check  your 
records  to  determine  if  your  actual  screening 
results  count  is  reflective  of  all  these  counts. 

There  is  no  need  to  record  MIS 
confirmation  tests  results  below  0.02:  That  is 
why  we  have  no  coluirm  for  it  on  the  form. 
[If  the  one  of  the  random  test  that  screened 
0.02  went  to  a  confirmation  test;  and  that 
confirmation  test  yielded  a  result  below  0.02, 
there  is  no  place  for  that  confirmed  result  to 
be  entered.]  We  assume  that  if  a  confirmation 
test  was  completed  but  not  listed  in  either 
Column  5  or  Column  6,  the  result  was  below 
0.02.  In  addition,  if  the  confirmation  test 
ended  up  being  cancelled,  it  should  not  have 
been  included  in  Columns  1,  3,  or  4  in  the 
first  place. 

Section  IV,  Columns  7  and  8.  Refusal 
Results — The  refusal  section  is  divided  into 
two  refusal  groups — they  are:  Shy  Lung — 
With  No  Medical  Explanation;  and  Other 
Refusals  To  Submit  to  Testing.  When  an 
individual  does  not  provide  enough  breath  at 
the  test  site,  the  company  requires  the 
employee  to  have  a  medical  evaluation  to 
determine  if  there  exists  a  rnedical  reason  for 
the  person's  inability  to  provide  the 
appropriate  amount  of  breath.  If  there  is  no 
medical  reason  to  support  the  inability  as 
reported  by  the  examining  physician,  the 
employer  calls  the  result  a  refusal  to  test: 
Refiisals  of  this  type  are  reported  in  the  "Shy 
Lung — With  No  Medical  Explanation" 
category. 

Finally,  additional  reasons  exist  for  a  test 
to  be  considered  a  refusal.  Some  examples 
are:  the  employee  fails  to  report  to  the  test 
site  as  directed  by  the  employer;  the 
employee  leaves  the  test  site  without 
permission;  the  employee  fails  to  sign  the 
certification  at  Step  2  of  the  ATF;  the 
employee  refuses  to  have  a  required  shy  lung 


evaluation.  Again,  these  are  only  four 
examples:  there  are  more. 

Section  IV.  Column  7.  Shy  Lung— With  No 
Medical  Explanation — ^This  column  requires 
the  count  of  the  number  of  tests  in  which 
there  is  no  medical  reason  to  support  the 
employee's  inability  to  provide  an  adequate 
breath  as  reported  by  the  examining 
physician;  subsequently,  the  employer  called 
the  result  a  refusal  to  test. 
[For  example,  jf  one  of  the  50  random  tests 
was  a  refusal  because  of  shy  lung,  "1"  would 
be  entered  in  Column  7  of  the  Random  Row.] 

Section  IV,  Column  8.  Other  Refusals  To 
Submit  To  Testing — This  column  requires 
the  count  of  refusals  other  than  those  already 
entered  in  Columns  7. 
[For  example,  the  company  entered  "50"  as 
the  number  of  random  specimens  collected, 
however  it  had  one  employee  who  did  not 
show  up  at  the  testing  site  as  directed. 
Because  of  this  one  refusal  event,  "1"  would 
be  entered  in  Column  8  of  the  Random  Row.] 

TIP— Even  though  some  testing  events 
result  in  a  refusal  in  which  no  breath  (or 
saliva)  was  tested,  there  is  an  expectation 
that  your  overall  numbers  for  screening  tests 
(in  Column  1)  will  equal  the  total  number  of 
screening  tests  with  results  below  0.02 
(Column  2);  screening  tests  with  results  0.02 
or  greater  (Column  3):  and  refusals  (Columns 
7'and  8).  Do  not  worry  that  no  breath  (or 
saliva)  was  tested  for  some  refusals;  all 
refusals  are  counted  as  a  screening  test  event 
for  MIS  purposes  and  for  establishing 
random  rates. 

Section  IV,  Column  9.  Cancelled  Tests— 
This  column  requires  a  count  of  the  number 
of  tests  in  each  testing  category  that  the  BAT 
or  STT  reported  as  cancelled.  Do  not  count 
any  cancelled  tests  in  Column  1  or  in  any 
other  column  other  than  Column  9.  For 
instance,  you  must  not  count  a  0.04  screening 
result  or  confirmation  result  in  any  column, 
other  than  Column  9,  if  the  test  was 
ultimately  cancelled  for  some  reason  [e.g.,  a 
required  air  blank  was  not  performed). 
[For  example,  if  a  pre-employment  test  was    . 
reported  cancelled,  "1"  would  be  entered  in 
Colunm  9  on  the  Pre-Employment  Row.  If 
three  of  the  company's  random  test  results 
were  reported  cancelled,  "3"  would  be 
entered  in  Column  13  on  the  Random  Row.] 

[FR  Doc.  02-24718  Filed  9-27-02;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Food  Safety  Inspection  Service 
[Docket  No.  02-021 N] 

National  Advisory  Committee  on 
Microbiological  Criteria  for  Foods; 
Renewal 

AGENCY:  Food  Safety  and  Inspection 

Service,  USDA. 

ACTION:  Notice  of  Re-chartering  of 

Committee. 

SUMMARY:  This  notice  is  announcing  the 
re-chartering  of  the  National  Advisory 
Committee  on  Microbiological  Criteria 
for  Foods  (NACMCF).  The  Committee  is 
being  renewed  in  cooperation  with  the 
Department  of  Health  and  Human 
Services  (HHS).  The  establishment  of 
the  Committee  was  recommended  by  a 
1985  report  of  the  National  Academy  of 
Sciences  Committee  on  Food  Protection, 
Subcommittee  on  Microbiological 
Criteria,  "An  Evaluation  of  the  Role  of 
Microbiological  Criteria  for  Foods."  The 
current  charter  for  the  NACMCF  is 
available  for  viewing  on  the  NACMCF 
homepage  at  http://www.fsis.usda.gov/ 
OPHS/NACMCF/ index. htm. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Thomas.  Advisory  Committee 
Specialist.  USDA,  Food  Safety  and 
Inspection  Service.  Room  333 
Aerospace  Center.  1400  &  Independence 
Avenue,  SW.,  Washington,  DC  20250- 
3700.  Background  materials  are 
available  for  inspection  on  the  web  at 
the  above  address  or  by  contacting  Ms. 
Thomas  at  202-690-6620. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  United  States  Department  of 
Agriculture  (USDA)  is  diarged  with 
administration  and  the  enforcement  of 
the  Federal  Meat  Inspection  Act  (FMIA), 
the  Poultry  Products  Inspection  Act 
(PPIA),  and  the  Egg  Products  Inspection 
Act  (EPLA).  The  Secretary  of  HHS  is 


charged  with  the  administration  and 
enforcement  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA).  These  Acts 
help  protect  consumers  by  assuring  that 
food  products  are  wholesome,  not 
adulterated,  and  properly  marked, 
labeled  and  packaged. 

In  order  to  assist  the  Secretaries  in 
carrying  out  their  responsibilities  under 
the  FMIA,  PPIA.  EPIA,  and  FFDCA,  the 
NACMCF  is  being  re-chartered.  The 
Committee  will  be  charged  with 
advising  and  providing 
recommendations  to  the  Secretaries  on 
the  development  of  microbiological 
criteria  by  which  the  safety  and 
wholesomeness  of  food  can  be  assessed, 
including  criteria  for  microorganisms 
that  indicate  whether  foods  have  been 
adequately  and  appropriately  processed. 

Re-chartering  of  this  Committee  is 
necessary  and  in  the  public  interest 
because  of  the  need  for  external  expert 
advice  on  the  range  of  scientific  and 
technical  issues  that  must  be  addressed 
by  the  Federal  sponsors  in  meeting  their 
statutory  responsibilities.  The 
complexity  of  the  issues  to  be  addressed 
requires  that  the  Committee  meet  at 
least  twice  per  year. 

Members  will  be  appointed  by  the 
Secretary  of  USDA  after  consultation 
with  the  Secretary  of  HHS.  Because  of 
their  interest  in  the  matters  to  be 
addressed  by  this  Committee,  advice  on 
membership  appointments  will  be 
requested  from  the  Department  of 
Commerce's  National  Marine  Fisheries  - 
Service,  the  Department  of  Defense's 
Veterinary  Service  Activity,  and  the 
Centers  for  Disease  Control  and 
Prevention. 

Additional  Public  Notification 

Public  awareness  of  all  segments  of 
rulemaking  and  policy  development  is 
important.  Consequently,  in  an  effort  to 
better  ensiu-e  that  minorities,  women, 
and  persons  with  disabilities  are  aware 
of  this  notice,  FSIS  will  announce  it  and 
make  copies  of  this  Federal  Register 
publication  available  through  the  FSIS 
Constituent  Update.  FSIS  provides  a 
weekly  Constituent  Update,  which  is 
communicated  via  Listserv.  a  free  e-mail 
subscription  service.  In  addition,  the 
update  is  available  on-line  through  the 
FSIS  Web  page  located  at  http:// 
www.fsis.usda.gov.  The  update  is  used 
to  provide  information  regarding  FSIS 
policies,  procedures,  regulations. 
Federal  Register  notices,  FSIS  public 
meetings,  recalls,  and  any  other  types  of 


information  that  could  effect  or  would 
be  of  interest  to  our  constituents/ 
stakeholders.  The  constituent  Listserv 
consists  of  industry,  trade,  and  farm 
groups,  consiuner  interest  groups,  allied 
healdi  professionals,  scientific 
professionals,  and  other  individuals  that 
have  requested  to  be  included.  Through 
the  Listserv  and  web  page,  FSIS  is  able 
to  provide  information  to  a  much 
broader,  more  diverse  audience. 

For  more  information  contact  the 
Congressional  and  Public  Affairs  Office, 
at  (202)  720-9113.  To  be  added  to  the 
free  e-mail  subscription  service 
(Listserv)  go  to  the  "Constituent 
Update"  page  on  the  FSIS  Web  site  at 
http://www.fsis.usda.gov/oa/update/ 
update.htm.  Click  on  the  "Subscribe  to 
the  Constituent  Update  Listserv"  link, 
then  fill  out  and  submit  the  form. 

Done  at  Washington,  DC  on:  September  25, 
2002. 

Elsa  Murano, 

Under  Secretary  for  Food  Safety. 
IFR  Doc.  02-24751  Filed  9-27-02;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Siskiyou  County  Resource  Advisory 
Committee 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Siskiyou  County 
Resource  Advisory  Committee  will  meet 
in  Yreka,  California,  October  21,  2002. 
The  purpose  of  the  meeting  is  to  receive 
a  presentation  by  the  Backcountry 
Horsemen,  refine  the  proposal  receipt 
and  review  process,  and  develop  a  RAC 
outreach  strategy. 

DATES:  The  meeting  will  be  held 
October  21,  2002  from  4  p.m.  until  7 
p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Yreka  High  School  Library,  Preece 
Way,  Yreka,  California. 

FOR  FURTHER  INFORMATION  CONTACT:  Don 

Hall,  RAC  Coordinator,  Klamath 
National  Forest,  (530)  841-4468  or 
electronically  at  donaldhall@fs.fed.us. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  is  open  the  public.  Public 
comment  opportunity  will  be  provided 
and  individuals  will  have  the 
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opportimity  to  address  the  Committee  at 
that  time. 

Dated:  September  23.  2002. 
Margaret  J.  Boland, 
Designated  Federal  Official. 
[FR  Doc.  02-24709  Filed  9-27-02;  8:45  am] 
BHXMO  COOE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Tehama  County  Resource  Advisory 
Committee 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  Meeting. 

SUMMARY:  The  Tehama  County  Resource 
Advisory  Committee  (RAC)  will  meet  in 
Red  Bluff,  California.  Agenda  items  to 
be  covered  include:  (1)  Introductions, 
(2)  Approval  of  Minutes,  (3)  Public 
Comment,  (4)  Status  of  Project 
Proposals,  (5)  Evaluation  Criteria  Form/ 
Possible  Action,  (6)  Draft  Addition  to 
Standard  Long  Form/Possible  Action  (7) 
General  Discussion,  (8)  House 
Committee  Report. 

DATES:  The  meeting  will  be  held  on 
October  10,  2002,  from  9  a.m.  and  end 
at  approximately  12  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Lincoln  Street  School,  Conference 
Room  A,  1135  Lincoln  Street,  Red  Bluff, 
CA.  Individuals  wishing  to  speak  or 
propose  agenda  items  must  send  their 
names  and  proposals  to  Jim  Giachino, 
DFO,  825  N.  Humboldt  Ave.,  Willows, 
CA  95988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bobbin  Gaddini,  Committee 
Coordinator,  USDA,  Mendocino 
National  Forest,  Grindstone  Ranger 
District,  P.O.  Box  164,  Elk  Creek,  CA 
95939.  (530)  968-5329;  e-mail 
ggaddini®fs.fed.  us. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  is  open  to  the  public. 
Committee  discussion  is  limited  to 
Forest  Service  staff  and  Committee 
members.  However,  persons  who  wish 
to  bring  matters  to  the  attention  of  the 
Committee  may  file  written  statements 
with  the  Conunittee  staff  before  or  after 
the  meeting.  Public  input  sessions  will 
be  provided  and  individuals  who  made 
written  requests  by  October  7,  2002  will 
have  the  opportiuiity  to  address  the 
conunittee  at  those  sessions. 

Dated:  September  24,  2002. 
Jamea  F.  Giachino, 

Designated  Federal  Official. 

[FR  Doc.  02-24710  Filed  9-27-02;  8:45  am) 

BILLING  COOe  3410-11-M 


COMMISSION  ON  CIVIL  RIGHTS 

Membership  of  the  USCCR 
Performance  Review  Board 

agency:  Commission  on  Civil  Rights. 

ACTION:  Notice  of  membership  of  the 
USCCR  Performance  Review  Board. 

SUMMARY:  This  notice  announces  the 
appointment  of  the  Performance  Review 
Board  (PRE)  of  the  United  States 
Commission  on  Civil  Rights.  Publication 
of  PRB  membership  is  required  by  5 
U.S.C.  4314(c)(4). 

The  PRB  provides  fair  and  impartial 
review  of  the  U.S.  Commission  on  Civil 
Rights'  Senior  Executive  Service 
performance  appraisals  and  makes 
recommendations  regarding 
performance  ratings  and  performance 
awards  to  the  Staff  Director,  U.S. 
Commission  on  Civil  Rights  for  the  FY 
2002  rating  year. 

FOR  FURTHER  INFORMATION  CONTACT: 
TinaLouise  Martin,  Director  of  Himian 
Resources,  U.S.  Commission  on  Civil 
Rights,  624  9th  Street,  NW.. 
Washington,  DC  20425.  (202)  376-8364. 

Members 

Gloria  Gutierrez,  Assistant  Director 
Marketing  and  Customer  Liaison,  U.S. 
Bureau  of  the  Census. 

Robert  Kugelman,  Director,  Office  of 
Budget,  Department  of  Commerce. 
Joseph  Mancias,  Senior  Management 
Counsel,  Department  of  Justice. 

Debra  A.  Carr,    . 

Deputy  General  Counsel. 

(FR  Doc.  02-24761  Filed  9-27-02;  8:45  am] 

BILLING  CODE. B33S-01-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-570-653] 

Bulk  Aspirin  from  the  People's 
Republic  of  China:  Notice  of  Court 
Decision  and  Suspension  of 
Liquidation 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
SUMMARY:  On  September  9,  2002,  in 
Rhodia,  Inc.  v.  United  States,  Consol. 
Court  No.  00-08-00407,  Slip.  Op.  02- 
109  (Crr  2002),  a  lawsuit  challenging 
the  Department  of  Commerce's  ("the 
Department's")  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Bulk  Aspirin  From  the 
People's  Republic  of  China,  65  FR  33805 
(May  25,  2000)  and  accompanying 
Issues  and  Decision  Memorandum  (May 


17,  2000)  ["Issues  and  Decision 
Memorandum"),  and  Notice  of 
Amended  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Bulk  Aspirin 
from  the  People's  Republic  of  China,  65 
FR  39598  (June  27,  2000)  (collectively, 
"Final  Determination"),  the  Court  of 
International  Trade  ("CIT")  affirmed  the 
Department's  remand  determination  and 
entered  a  judgment  order.  In  its  remand 
determination,  the  Department  reviewed 
the  record  evidence  regarding  the  extent 
to  which  the  Indian  surrogate  producers 
are  integrated  and  concluded  that  the 
evidence  did  not  support  the  Final 
Determination  in  this  regard.  We  also 
reconsidered  our  use  of  weighted- 
average  ratios  for  oveiiiead,  SG&A,  and 
profit,  and  amended  our  calculations 
using  simple  averages.  Finally,  in 
accordance  with  our  voluntary  request  ° 
for  remand,  we  removed  "trade  sales" 
(or  "traded  goods")  from  the 
denominator  in  calculating  the  overhead 
ratio. 

As  a  result  of  the  remand 
determination,  Jilin  Pharmaceutical 
("Jilin")  will  be  excluded  from  the 
antidumping  duty  order  on  bulk  aspirin 
from  the  People's  Republic  of  China 
("PRC")  because  its  antidumping  rate 
was  de  minimis  (1.27  percent). >  The 
antidumping  duty  rate  for  Shandong 
Xinhua  Pharmaceutical  Factory,  Ltd. 
("Shandong")  was  decreased  from  16.51 
to  6.42  percent.  The  PRC-wide  rate  was 
unchanged  from  the  Final 
Determination. 

Consistent  with  the  decision  of  the 
U.S.  Court  of  Appeals  for  the  Federal 
Circuit  in  Timken  Co.  v.  United  States, 
893  F.2d  337  (Fed.  Cir.  1990) 
{"Timken"),  the  Department  will 
continue  to  order  the  suspension  of 
liquidation  of  the  subject  merchandise 
until  there  is  a  "conclusive"  decision  in 
this  case.  If  the  case  is  not  appealed,  or 
if  it  is  affirmed  on  appeal,  the 
Department  will  instruct  the  U.S. 
Customs  Service  to  terminate  the 
suspension  of  liquidation  for  Jilin  and 
revise  the  cash  deposit  rate  for 
Shandong. 

EFFECTIVE  DATE:  September  30,  2002. 
FOR  FURTHER  INFORMATKM  CONTACT: 

Blanche  Ziv  or  Julie  Santoboni,  AD/CVD 
Enforcement  Group  I,  Office  1,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington.  DC  20230; 


■  If  the  Department  affirms  its  preliminary  finding 
in  the  changed  circumstances  review  that  |iUn 
Henghe  Pharmaceutical  Co.  is  the  successor-in- 
interest  to  Jilin  Pharmaceutical  Co..  Jilin  Henghe 
Pharmaceutical  Co.  will  be  excluded  fit>m  the 
antidumping  duty  order  on  bulk  aspirin  from  the 
PRC 
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telephone:  (202)  482-4207  or  (202)  482- 
4194,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Background 

Following  publication  of  the  Final 
Determination,  Rhodia,  Inc.,  the 
petitioner  in  this  case,  and  respondents, 
Jilin  and  Shandong,  filed  lawsuits  with 
the  err  challenging  the  Department's 
Final  Determination. 

In  the  underlying  investigation,  the 
Department  was  required  to  develop 
values  for  factory  overhead,  SG&A,  and 
profit  relying  on  "siurogate"  data  from 
Indian  producers  of  comparable 
merchandise.  See  section  773(c)  of  the 
Act.  Regarding  factory  overhead,  the 
Department  used  information  from  three 
Indian  producers:  Andhra  Sugars,  Alta 
Laboratories,  and  Gujarat  Organics,  Ltd. 
In  the  Final  Determination,  the 
Department  found  that  the  PRC 
producers  of  bulk  aspirin  were  more 
fully  integrated  than  the  Indian 
producers.  Therefore,  the  Department 
reasoned,  the  PRC  producers  would 
have  a  higher  overhead-to-raw  material 
ratio  than  the  surrogate  Indian 
producers.  To  account  for  this  in 
computing  normal  value,  the 
Department  applied  the  overhead  ratio 
calculated  from  the  Indian  producers' 
data  twice,  once  to  reflect  the  overhead 
inciured  in  producing  the  inputs  for 
aspirin,  and  again  to  reflect  the 
overhead  incurred  in  producing  aspirin 
from  those  inputs. 

The  Coiut  remanded  this  issue  to  the 
Department.  First,  the  Court  pointed  to 
the  lack  of  evidence  or  explanation 
regarding  the  Department's  position  that 
integrated  producers  would  experience 
higher  overhead  ratios  than  non- 
integrated  producers.  The  Court 
acknowledged  that  the  Department  had 
provided  a  more  detailed  explanation  of 
its  rationale  in  its  brief  to  the  Court. 
However,  citing  Hoogovens  Staal  B.  V.  v. 
United  States,  86  F.  Supp.  2d  1317, 
1331  (Crr  2000),  the  Court  ruled  that  the 
Department  could  not  rely  upon  such 
post  hoc  rationalizations.  Rhodia  at  10. 

Additionally,  the  Court  questioned 
the  Department'^  conclusion  that  the 
Indian  producers  were  less  integrated 
than  the  PRC  producers.  Specifically, 
the  Court  found  that  the  Department 
could  not  reasonably  infer  this  from  the 
evidence  cited  in  the  Issues  and 
Decision  Memorandum.  Therefore,  the 
Court  remanded  this  issue  to  the 
Department  and  asked  the  agency  to 
identify  the  facts  in  the  record  that 
support  its  final  determination.  Rhodia 
at  12. 

The  second  issue  remanded  to  the 
Department  relates  to  the  calculation  of 
the  ratios  for  overhead,  SG&A,  and 


profit.  In  the  Final  Determination,  the 
Department  computed  a  weighted 
average  of  the  overhead,  SG&A,  and 
profit  of  the  three  Indian  surrogate' 
producers.  However,  citing  to  the 
agency's  usual  practice  of  using  simple 
averages  in  these  situations,  the  Court 
ruled  that  the  Department  had  provided 
no  explanation  for  departing  from  this 
practice.  Thus,  the  Court  directed  the 
Department  to  explain  its  reasoning  for 
computing  weighted  averages  in  this 
case.  Rhodia  at  15. 

Finally,  the  Department  sought,  and 
the  Court  granted,  a  voluntary  remand 
to  correct  the  calculation  of  the 
overhead  ratio  by  removing  traded 
goods  irom  the  denominator.  Rhodia  at 
13. 

To  assist  it  in  complying  with  the 
Court's  instructions,  the  Department 
asked  the  parties  to  identify  information 
on  the  record  of  the  proceeding 
regarding  the  extent  of  integration  of 
Indian  producers  of  comparable 
merchandise.  See  the  December  13, 

2001,  letter  to  Rhodia,  Inc.,  Jilin  and 
Shandong.  Responses  were  received 
from  the  three  parties  on  January  15, 

2002,  and  rebuttal  comments  were 
received  on  January  22,  2002. 

The  Draft  Redetermination  Pursuant 
to  Court  Remand  ["Draft  Results")  was 
released  to  the  parties  on  February  4, 
2002.  In  its  Draft  Results,  the 
Department  reviewed  the  record 
evidence  regarding  the  extent  to  which 
the  Indian  surrogate  producers  are 
integrated  and  concluded  that  the 
evidence  did  not  support  the  Final 
Determination  in  this  regard.  We  also 
reconsidered  our  use  of  weighted- 
average  ratios  for  overhead,  SG&A,  and 
profit,  and  amended  our  calculations 
using  simple  averages.  Finally,  in 
accordance  with  our  voluntary  request 
for  remand,  we  removed  "trade  sales" 
(or  "traded  goods")  from  the 
denominator  in  calculating  the  overhead 
ratio. 

Comments  on  the  Draft  Results  were 
received  from  Rhodia,  Inc.  and 
Shandong  on  February  11,  2002,  and 
rebuttal  comments  were  received  from 
the  petitioner  and  Jilin  on  February  14, 
2002.  On  March  29,  2002,  the 
Department  responded  to  the  Court's 
Order  of  Remand  by  filing  its  Final 
Results  of  Redetermination  pursuant  to 
the  Court  remand.  ("Final  Results  of 
Redetermination").  The  Department's 
Final  Results  of  Redetermination  were 
identical  to  the  Draft  Results  except  that 
in  the  Final  Results  of  Redetermination, 
the  Department  did  not  include  the  two 
companies  with  negative  profits,  /.e.^ 
Alta  and  Gujarat,  in  the  profit 
calculation. 


The  err  affirmed  the  Department's 
Final  Results  of  Redetermination  on 
September  9,  2002.  See  Rhodia,  Ind.  v. 
United  States,  Consol.  Court  No.  00-08- 
00407,  Slip.  Op.  02-109  (CIT  2002). 

Suspension  of  Liquidation 

The  U.S.  Court  of  Appeals  for  the 
Federal  Circuit,  in  Ticoken,  held  that  the 
Department  must  publish  notice  of  a 
decision  of  the  CIT  or  the  Federal 
Circuit  which  is  not  "in  harmony"  with 
the  Department's  Final  Determination. 
Publication  of  this  notice  fulfills  that 
obligation.  The  Federal  Circuit  also  held 
that  the  Department  must  suspend 
liquidation  of  the  subject  merchandise 
until  there  is  a  "conclusive"  decision  in 
the  case.  Therefore,  pursuant  to  Timken, 
the  Department  must  continue  to 
suspend  liquidation  pending  the 
expiration  of  the  period  to  appeal  the 
CIT's  September  9,  2002,  decision  or,  if 
that  decision  is  appealed,  pending  a 
final  decision  by  the  Federal  Circuit. 
The  Department  will  instruct  the 
Customs  Service  to  revise  cash  deposit 
rates  and  liquidate  relevant  entries 
covering  the  subject  merchandise 
efiiective  September  30,  2002,  in  the 
event  that  the  CIT's  ruling  is  not 
appealed,  or  if  appealed  and  upheld  by 
the  Court  of  Appeals  for  the  Federal 
Circuit. 

Dated:  September  23.  2002. 
Faryar  Shirzad, 
Assistant  Secretary  for  Import 
Administration. 

IFR  Doc.  02-24777  Filed  9-27-02;  8:45  am] 
BILUNG  CODE  3S10-OS-S 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-580-839] 

Certain  Polyester  Staple  Fiber  from  the 
Republic  of  Korea:  Notice  of  Court 
Decision  and  Suspension  of 
Liquidation 

AGENCY:  International  Trade 
Administration,  Import  Administration, 
Department  of  Commerce. 
SUMMARY:  On  August  22,  2002,  in  Geum 
Poong  Corporation  and  Sam  Young 
Synthetics  Co.,  Ltd.  v.  United  States  v. 
E.I.  Dupont  De  Nemours,  Inc.,  et.  al.. 
Court  No.  00-06-00298,  Slip.  Op.  02-95 
(CIT  2002),  a  lawsuit  challenging  the 
Department  of  Commerce's  ("the 
Department's")  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Polyester  Staple 
Fiber  from  the  Republic  of  Korea  and 
Antidumping  Duty  Orders:  Certain 
Polyester  Staple  Fiber  from  the  Republic 
of  Korea  and  Taiwan,  FR  65  16880 
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(March  30,  2000)  and  accompanying 
Issues  and  Decision  Memorandimi,  and 
Notice  of  Amended  Final  Determination 
of  Sales  at  Less  Than  Fair  Value: 
Certain  Polyester  Staple  Fiber  firom  the 
Republic  of  Korea,  and  Antidumping 
Duty  Orders:  Certain  Polyester  Staple 
Fiber  from  the  Republic  of  Korea  and 
Taiwan,  65  FR  33807  (May  25,  2000) 
(collectively,  "Final  Determination"), 
the  Court  of  International  Trade  ("CIT") 
affirmed  the  Department's  second 
remand  redetermination  and  entered  a 
judgment  order.  In  the  instant  remand 
redetermination,  in  accordance  with  the 
Court's  order,  the  Department  reviewed 
the  record  evidence  and  derived  a  facts 
available  profit  cap  using  the  financial 
statements  of  Saehan  Industries,  Inc., 
("Saehan")  and  SK  Chemical  Co.  Ltd., 
("SK  Chemical"),  and  calculated  a  profit 
rate  for  Geum  Poong  Corporation 
("Geum  Poong")  using  the  same 
information. 

As  a  result  of  the  remand 
redetermination,  Geum  Poong  will  be 
excluded  from  the  antidumping  duty 
order  on  certain  polyester  staple  fiber 
bom  Korea  because  its  antidumping  rate 
was  decreased  from  14.10  percent  to 
0.12  percent  (de  minimis).  The  "all 
others"  rate  was  decreased  bom  11.38 
percent,  established  in  the  Final 
Determination,  to  7.91  percent.  The 
antidumping  duty  rates  for  respondents 
Sam  Young  Synthetics  Co.  ("Sam 
Young"),  and  Samyang  Corporation 
("Samyang")  were  unchanged  from  the 
Final  Determination. 

This  decision  was  not  in  harmony 
with  the  Department's  original  Final 
Determination.  Consistent  with  the 
decision  of  the  Court  of  Appeals  for  the 
Federal  Circuit  in  Timken  Co.  v.  United 
States,  893  F.2d  337  (Fed.  Cir.  1990) 
("Timken"),  the  Department  will 
continue  to  order  the  suspension  of 
liquidation  of  the  subject  merchandise 
until  there  is  a  "conclusive"  decision  in 
this  case.  If  the  case  is  not  appealed,  or 
if  it  is  affirmed  on  appeal,  the 
Department  will  instruct  the  U.S. 
Customs  Service  to  terminate  the 
suspension  of  liquidation  for  Geum 
Poong  and  revise  the  all  others  cash 
deposit  rate. 

EFFECTIVE  DATE:  September  30,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jarrod  Goldfeder  or  Scott  Holland, 
Office  1,  Group  1,  AD/CVD 
Enforcement,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Ave.,  NW., 
Washington,  D.C.  20230,  telephone: 
(202) 482-0189  or  (202)  482-1279, 
respectively. 

SUPPLEMENTARY  INFORMATION: 


Background: 

Following  the  publication  of  the  Final 
Determination,  the  petitioners  and  the 
respondents  in  this  case  filed  lawsuits 
wiUi  the  CIT  challenging  the 
Department's  Final  Determination. 

hi  the  underlying  investigation,  the 
Department  was  required  to  calculate  a 
CV  profit  rate  for  Geum  Poong.  Based  on 
the  information  on  the  record,  the 
Department  determined  that  a , 
combination  of  the  CV  profit  rates 
calculated  for  the  other  respondents, 
Sam  Young  and  Samyang,  and  a  general 
profit  ratio  for  the  entire  man-made 
fibers  industry  in  Korea,  extracted  from 
a  Bank  of  Korea  ("BOK")  publication, 
was  a  reasonable  method  for  calculating 
Geum  Poong's  profit  and  was 
permissible  under  section  773 
(e)(2)(B)(iii)  of  the  Act.  (See  Final 
Determination) 

In  its  September  6,  2001,  opinion,  the 
Court  affirmed  certain  aspects  of  the 
Department's  method  for  calculating 
Geum  Poong's  CV  profit.  (See  Geum 
Poong  Corp.  v.  United  States,  163  F. 
Supp.  2d.  669  (Ct.  Int'l  Trade  2002) 
("Geum  Poong  f ').  The  Court  also 
remanded  certain  aspects  of  the 
Department's  determination. 
Specifically,  the  Court  stated  that  the 
Department  had  not  adequately 
explained  why  a  profit  cap  was  not 
available  and,  even  assuming  a  profit 
cap  could  not  be  applied.  Commerce 
had  not  adequately  explained  why  the 
profit  methodology  it  selected  was 
reasonable.  Id.  at  678-9. 

On  October  5,  2001,  Commerce 
submitted  its  Final  Results  of 
Redetermination  Pursuant  to  Court 
Remand  ("Redetermination  I")  in 
response  to  the  Court's  remand  order  in 
Geum  Poong  I.  In  that  redetermination. 
Commerce  stated  its  view  that  as  a 
matter  of  law  none  of  the  profit 
information  on  the  record  of  this 
proceeding  could  be  used  as  a  profit  cap 
because  all  of  the  profit  rates  under 
consideration  included,  or  likely 
included,  profits  on  non-Korean  sales. 
Commerce  further  provided  an 
explanation  of  its  decision  to  reject 
certain  profit  data  and  to  combine  other 
profit  rates  to  calculate  the  CV  profit 
rate  for  Geum  Poong. 

In  Geum  Poong  Corporation  and  Sam 
Young  Synthetics  Co.,  Ltd.  v.  United 
States  V.  E.  I.  Dupont  De  Nemours,  Inc., 
et.  al..  Slip  Op  02-26  (March  8,  2002) 
("Geum  Poong  IF'),  the  Court  remanded 
again  the  issue  of  Geiun  Poong's  CV  " 
profit. 

We  released  the  Draft 
Redetermination  Pursuant  to  Court 
Remand  ("Draft  Results")  to  interested 
parties  on  April  16,  2002.  Comments  on 


the  Draft  Results  were  received  from  the 
petitioners  and  Geimi  Poong  and  Sam 
Yoimg  on  April  23,  2002.  On  April  30, 
2002,  the  Department  responded  to  the 
Coiirt's  Order  of  Remand  by  filing  its 
Final  Results  of  Redetermination 
Pursuant  to  Court  Remand  ("Final 
Results  of  Redetermination"). 

In  the  Final  Results  of 
Redetermination,  we  calculated  a  "facts  . 
available  profit  cap"  using  the  financial 
statements  of  Saehan  and  SK  Chemical. 
As  per  the  Court's  express  instructions, 
we  used  this  "facts  available  profit  cap" 
as  the  CV  profit  rate  for  Geimi  Poong. 

The  Court  affirmed  the  Department's 
Final  Results  of  Redetermination  on 
August  22,  2002.  See  Geum  Poong 
Corporation  and  Sam  Young  Synthetics 
Co..  Ltd.  V.  United  States  v.  E.I.  Dupont 
De  Nemours.  Inc.,  Court  No.  00-06- 
00298,  Slip.  Op.  02-95  (CIT  2002). 

Suspension  of  Liquidation 

The  U.S.  Court  of  Appeals  for  the 
Federal  Circuit  in  Tiniken  held  that  the 
Department  must  publish  notice  of  a 
decision  of  the  CIT  or  the  Federal 
Circuit  which  is  not  "in  harmony"  with 
the  Department's  Final  Determination. 
Publication  of  this  notice  fulfills  that 
obligation.  The  Federal  Circuit  also  held 
that  the  Department  must  suspend 
liquidation  of  the  subject  merchandise 
until  there  is  a  "conclusive"  decision  in 
the  case.  Therefore,  pursuant  to  Timken, 
the  Department  must  continue  to 
suspend  liquidation  pending  the 
expiration  of  the  period  to  appeal  the 
CIT's  August  22,  2002.  decision  or,  if 
that  decision  is  appealed,  pending  a 
final  decision  by  the  Federal  Circuit. 
The  Departiiient  will  instruct  the  U.S. 
Customs  Service  to  revise  cash  deposit 
instructions  and  liquidate  relevant 
entries  covering  the  subject 
merchandise  effective  September  30, 
2002,  in  the  event  that  the  CIT's  ruling 
is  not  appealed. 

Dated:  September  23,  2002. 
Faryar  Shirzad, 

Assistant  Secretary  for  Import  ~ 

Administration. 

[FR  Doc.  02-24775  Filed  9-27-02;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-351-806] 

Antidumping  Duty  investigation; 
Silicon  Metal  from  Brazil:  Amended 
Final  Determiitation  in  Accordance 
with  Court  Decision. 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce. 
ACTION:  Notice  of  Amended  Final 
Determination  of  Antidumping  Duty 
Investigation  in  Accordance  with  Court 
Decision. 

SUMMARY:  CDn  February  14,  2001,  the 
United  States  Court  of  International 
Trade  ("CIT")  sustained  the  final 
remand  determination  made  by  the 
Department  of  Commerce  ("the 
Department")  pursuant  to  the  Court's 
remand  of  the  final  determination  of 
sales  at  less  than  fair  value  of  silicon 
metal  from  Brazil.  See  Camargo  Conea 
Metals,  S.A..  v.  United  States,  Ct.  No. 
91-09-00641,  Slip  Op.  01-15  (Ct.  Int'l 
Trade  February  14.  2001).  As  there  is 
now  a  final  and  conclusive  court 
decision  in  this  case,  we  are  amending 
QUI  final  determination  of  sales  at  less 
than  fair  value.      { 
EFFECTIVE  DATE:  September  30,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marlene  Hewitt,  Antidumping/ 
Countervailing  Duty  Enforcement, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W., Washington 
DC  20230;  telephone  (202)  482-1385. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  June  12, 1991,  the  Department  of 
Commerce  ("the  Department") 
published  its  final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Silicon 
Metal  fi-om  Brazil.  In  its  final 
determination,  the  Department  also 
found  that  critical  circimistances  existed 
with  respect  to  exports  from  Brazil  by 
Companhia  Brasileria  Carbureto  de 
Calcio  ("CBCC").  See  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Silicon  Metal  from  Bmzil,  59 
FR  26977  (June  12,  1991)  {."Final 
Determination"). 

On  July  24, 1991,  the  International 
Trade  Commission  ("ITC")  notified  the 
Department  that  such  imports  materially 
injure  an  United  States  industry.  The 
ITC  also  notified  the  Department  that 
critical  circimistances  do  not  exist  with 
respect  to  any  imports  from  Brazil. 

On  July  31, 1991,  the  Department 
issued  its  antidumping  duty  order  on 


Silicon  Metal  fi'om  Brazil  for  two 
specific  Brazilian  manufacturers/ 
exporters,  CBCC,  and  Camargo  Correa 
Metais,  S.A.  ("CCM"),  and  for  all  other 
Brazilian  manufacturers/exporters  ("all 
others").  See  Antidumping  Duty  Order: 
Silicon  Metal  from  Brazil,  56  FR  36135 
(July  31. 1991). 

CCM  challenged  certain  aspects  of  the 
Department's  Final  Determination  at  the 
CIT. 

On  August  13, 1993,  the  CTT 
remanded  the  Department's  Final 
Determination  on  the  following  issues: 
(1)  to  re-examine  the  circimistances  of 
sale  adjustment  for  letter  of  credit  sales 
and  explain  why  such  sales  constitute  a 
bona  fide  difference  in  the  . 

circumstances  of  domestic  sales;  (2)  to 
explain  in  greater  detail  the  allocation  of 
annual  GS&A  expenses  to  the 
merchandise  produced  during  the 
period  of  investigation,  and  recalculate 
said  allocation  if  it  systematically 
overstates  GS&A  expenses;  and  (3)  to 
announce  a  method  and  rationale  for 
complying  with  19  U.S.C.  §1677a 
(d)(1)(C)  and  to  calculate  an  amount 
equal  to  the  sum  of  the  amounts 
incurred  and  realized  for  the  exporter  in 
this  review,  that  avoids  double  counting 
but  accounts  for  the  economic  realty  of 
the  Brazilian  value-added  tax  "imposto 
sobre  a  circulacao  de  mercadorias  e 
servicos"  ("ICMS")  paid  on  inputs  to 
export  production,  and  recovered  from 
taxes  otherwise  due  the  Brazilian 
government  which  was  not  a  cost  of 
producing  silicon  metal  for  export  in 
Brazil.  See  Camargo  Correa  Metals,  S.A., 
V.  United  States,  Ct.  No.  91-09-00641, 
Slip  Op.  93-163  (Ct.  Int'l  Trade  August 
13, 1993). 

On  December  13, 1993,  the 
Department  filed  its  redetermination 
pursuant  to  court  remand.  The 
Department  recalculated  the  constructed 
value,  excluding  the  ICMS  paid  by 
CBCC  and  CCM,  pursuant  to  the  CIT's 
instructions.  See  Silicon  Metal  from 
Brazil:  Final  Results  of  Redetermination 
Pursuant  to  Court  Remand  (December 
12,  1993). 

On  April  29, 1994,  the  CIT  affirmed 
the  Department's  redetermination  on 
remand,  ruling  that  since  all  other 
issues  have  been  decided,  the  case  was 
dismissed.  See  Camargo  Correa  Metals, 
S.A.,  V.  United  States,  Ct.  No.  91-09- 
00641  (91-09-00645),  Slip  Op.  94-68 
(Ct.  hit'l  Trade  April  29, 1994). 

American  producers  of  silicon  metal, 
American  Alloys,  Inc.,  Globe 
Metallurgical,  Inc.,  and  American 
SiUcon  Technologies  (collectively 
"domestic  producers"  or  "appellants"), 
appealed  the  CIT's  judgment  to  the 
United  States  Court  of  Appeals  for  the 
Federal  Circuit  ("CAFC").  The  CAFC 


vacated  the  judgment  of  the  CIT  and 
remanded  with  directions  to  draft  a 
judgment  that  complied  with  the 
relevant  statute  requiring  findings  of 
fact  and  conclusions  of  law  or  an 
opinion  stating  the  facts  in  support  of 
the  judgment.  See  Camargo  Qirrea 
Metals.  Sj\.,  v.  United  States.  52  F.3d 
1040  (Fed.  Cir.  1995). 

The  Department  sought  a  rehearing 
before  the  CIT  to  have  its  original 
methodology  reinstated.  The 
Department  argued,  contrary  to  the 
CIT's  first  ruling,  that  the  ICMS  is  not 
remitted  or  refunded  upon  export,  and 
ip  therefore  a  cost.  The  CIT  held  that  it 
l^has  found  ICMS  credit  to  be 
'indistinguishable  fixim  a  remittance  or 
refund."  See  Camargo  Correa  Metals. 
S.A.,  v.United  States,  Ct.  No.  91-09- 
00641.  Slip  Op.  97-159  (Ct.  Int'l  Trade 
November  25, 1997).  Pursuant  to  the 
CAFC's  directions,  the  CIT  issued  its 
opinion  and  remanded  the  case  to  the 
Department  a  second  time  vtrith 
instructions  to  1)  consider  the  Brazilian 
ICMS  credit  to  be  a  rebate  or  remittance 
for  purposes  of  19  U.S.C. 
§1677a(d)(l)(C)  (1988);  2)  propose  a 
method  to  eliminate  or  account  for  the 
double  counting  problem  between  the 
same  statutes;  and  3)  recalculate  the 
dumping  margin  for  CBCC.  In  the  same 
opinion,  the  CIT  affirmed  the 
Eiepartment's  Redetermination  in  all 
other  respects.  See  Camargo  Correa 
Metals.  S.A..  v.  United  States.  Ct.  No. 
91-09-00641,  Slip  Op.  97-159  (Ct.  Int'l 
Trade  November  25, 1997). 

On  March  25, 1998,  the  Department 
submitted  its  remand  results.  The 
Department  excluded  CBCC's  ICMS 
liability  from  its  constructed  value 
calculations,  consistent  with  the 
Department's  findings  in  its  1993  Final 
Remand  Results.  See  Silicon  Metal  from 
Brazil:  Results  of  Redetermination 
Pursuant  to  Court  Remand  (March  25. 
1998) 

On  November  5, 1998,  the  CIT 
affirmed  the  Department's  final  result  of 
redetermination  on  remand.  See 
Camargo  Correa  Metals.  S.A..  v.  United 
States,  Ct.  No.  91-09-00641,  Slip  Op. 
98-152  (Ct.  hifl  Trade  November  5, 
1998). 

The  United  States  and  domestic 
producers,  appealed  the  CIT's  judgment 
to  the  CAFC.  The  CAFC  reversed  the 
CIT's  judgment  and  remanded  the  case 
to  the  CIT  to  include  the  ICMS  in  the 
constructed  value  calculation.  See 
Camargo  Correa  Metals,  S.A..  v.  United 
States,  200  F.3d  771  (Fed.  Cir.  1999). 

On  November  21,  2000,  the 
Department  issued  its  final  results  of 
redetermination  pursuant  to  court 
remand.  See  Silicon  Metal  from  Brazil: 
Final  Results  of  Redetermination 
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Pursuant  to  Court  Remand  (November 
21,  2000). 

On  February  14,  2001,  the  OT 
sustained  the  Department's 
redetermination  on  remand.  See 
Camargo  Correa  Metals.  S.A.,  v.  United 
States.  Ct.  No.  91-09-00641,  Slip  Op. 
01-15  (Ct.  Int'l  Trade  February  14. 
2001). 

Litigation  in  this  case  is  final  and 
conclusive.  We  are  therefore  amending 
our  final  determination  of  sales  at  less 
than  fair  value. 

The  weighted-average  margins  remain 
the  same  as  in  the  antidumping  duty 
order  and  are  as  follows: 


Manufacturer/Exporter 

Margin  (percent) 

CCM 

CBCC 

All  others 

87.79 
93.20 
91.06 

CCM's  and  CBCC's  current  cash 
deposit  rates  are  based  upon  an 
administrative  review  conducted 
subsequent  to  the  investigation  segment 
of  the  proceeding.  Therefore,  this 
amended  final  determination  does  not 
affect  the  cash  deposit  rates  for  CCM 
and  CBCC  currently  in  effect,  which 
will  continue  to  be  based  on  the  margins 
found  to  exist  in  the  most  recently 
completed  review. 

This  notice  is  published  in 
accordance  with  §§  735(d)  and  777(i)  of 
the  Tariff  Act  (19  U.S.C.  §§  1675(a)(1) 
and  1677f(i)). 

Dated:  September  23, 2002. 
Faryar  Shirzad, 
Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  02-24776  Filed  9-27-02;  8:45  am] 
BILLING  CODE  3510-0»-« 


DEPARTMENT  OF  COMMERCE 
international  Trade  Administration 

[A-428-^825] 

Stainiess  Steel  Sheet  and  Strip  In  Colls 
From  Germany:  Final  Results  of 
Changed  Circumstances  Antidumping 
Duty  Adminlstrathm  Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
action:  Notice  of  Final  Results  of 
Changed  Circumstances  Antidumping 
Duty  Administrative  Review. 

summary:  On  July  29,  2002,  the 
Department  of  Commerce  (the 
Department)  published  the  notice  of 
initiation  and  preliminary  results  of  its 
changed  circumstances  review 
examining  whether  ThyssenKrupp 


Nirosta  GmbH  is  the  successor-in- 
interest  to  Krupp  Thyssen  Nirosta 
GmbH  by  virtue  of  its  corporate  name 
change.^  See  Stainless  Steel  Sheet  and 
Strip  in  Coils  from  Germany:  Initiation 
and  Preliminary  Results  of  Changed 
Circumstances  Antidumping  Duty 
Administrative  Review.  67  FR  49005 
(July  29,  2002)  [Initiation  and 
Preliminary  Results).  We  have  now 
completed  this  changed  circumstances 
review  in  accordance  with  section 
751(b)  of  the  Tariff  Act  of  of  1930,  as 
amended  (the  tariff  Act),  and  19  CFR 
351.216  and  351.221(c)(3)  of  the 
Depeutment's  regulations. 

As  a  result  of  mis  review,  the 
Department  determines  that 
ThyssenKrupp  Nirosta  GmbH  is  the 
successor-in-interest  to  Krupp  Thyssen 
Nirosta  GmbH,  and  that  ThyssenKrupp 
Nirosta  GmbH  should  retain  the  deposit 
rate  assigned  to  Krupp  Thyssen  Nirosta 
GmbH  by  the  Department  for  all  entries 
of  the  subject  merchandise  produced  or 
exported  by  ThyssenKrupp  Nirosta 
GmbH. 

EFFECTIVE  DATE:  September  30,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Tran  or  Robert  James,  AD/CVD 
Enforcement,  Group  III,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230, 
telephone:  (202)  482-1121  or  (202)  482- 
0649,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  are  references 
to  the  provisions  effective  J&uary  1, 
1995,  the  effective  date  of  the 
amendments  made  to  the  Tariff  Act  by 
the  Uruguay  Round  Agreements  Act.  In 
addition,  unless  otherwise  indicated,  all 
citations  to  the  Department's  regulations 
are  to  the  regulations  codified  at  19  CFR 
part  351  (2002). 

Background 

On  July  29,  2002,  the  Department 
published  the  notice  of  initiation  and 
preliminary  results  of  this  changed 
circumstances  review.  See  Initiation 
and  Preliminary  Results.  We  gave 
interested  parties  21  days  to  comment 
on  this  initiation  and  preliminary 
results.  However,  no  interested  parties 


'  In  addition  to  ThyssenKrupp  Nirosta  GmbH  the 
following  companies  involved  in  the  production, 
importation,  and  U.S.  sale  of  subject  merchandise 
have  changed  their  corporate  names:  Krupp 
Thyssen  Nirosta  North  America,  Inc.  to 
ThyssenKrupp  Nirosta  North  America.  Inc.;  Krupp 
VDM  GmbH  to  ThyssenKrupp  VDM  GmbH:  and 
Krupp  VDM  Technologies  Corporation  to  Thyssen 
Krupp  VDM  USA.  Inc. 


provided  comments,  and  no  request  for 
a  hearing  was  received  by  the 
Department. 

Scope  of  the  Review 

For  purposes  of  this  administrative 
review,  the  products  covered  are  certain 
stainless  steel  sheet  and  strip  in  coils. 
Stainless  steel  is  an  alloy  steel 
containing,  by  weight.  1.2  percent  or 
less  of  carbon  and  10.5  percent  or  more 
of  chromium,  with  or  without  other 
elements.  The  subject  sheet  and  strip  is 
a  flat-rolled  product  in  coils  that  is 
greater  than  9.5  mm  in  width  and  less 
than  4.75  mm  in  thickness,  and  that  is 
annealed  or  otherwise  heat  treated  and 
pickled  or  otherwise  descaled.  The 
subject  sheet  and  strip  may  also  be 
further  processed  [e.g.,  cold-rolled, 
polished,  aluminized,  coated,  etc.) 
provided  that  it  maintains  the  specific 
dimensions  of  sheet  and  strip  following 
such  processing. 

The  merchandise  subject  to  this  order 
is  classified  in  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTS)  at 
subheadings:  7219.13.00.31, 
7219.13.00.51,  7219.13.00.71, 
7219.13.00.81,  7219.14.00.30, 
7219.14.00.65,  7219.14.00.90. 
7219.32.00.05,  7219.32.00.20, 
7219.32.00.25.  7219.32.00.35, 
7219.32.00.36,  7219.32.00.38. 
7219.32.00.42,  7219.32.00.44, 
7219.33.00.05,  7219.33.00.20. 
7219.33.00.25.  7219.33.00.35, 
7219.33.00.36,  7219.33.00.38. 
7219.33.00.42.  7219.33.00.44. 
7219.34.00.05,  7219.34.00.20. 
7219.34.00.25,  7219.34.00.30, 
7219.34.00.35,  7219.35.00.05. 
7219.35.00.15,  7219.35.00.30. 
7219.35.00.35,  7219.90.00.10. 
7219.90.00.20.  7219.90.00.25. 
7219.90.00.60.  7219.90.00.80. 
7220.12.10.00,  7220.12.50.00. 
7220.20.10.10,  7220.20.10.15. 
7220.20.10.60.  7220.20.10.80. 
7220.20.60.05.  7220.20.60.10, 
7220.20.60.15,  7220.20.60.60, 
7220.20.60.80,  7220.20.70.05. 
7220.20.70.10.  7220.20.70.15, 
7220.20.70.60,  7220.20.70.80, 
7220.20.80.00,  7220.20.90.30. 
7220.20.90.60,  7220.90.00.10. 
7220.90.00.15,  7220.90.00.60,  and 
7220.90.00.80.  Although  the  HTS 
subheadings  are  provided  for 
convenience  and  Customs  purposes,  the 
Department's  written  description  of  the 
merchandise  under  review  is 
dispositive. 

Excluded  from  the  scope  of  this  order 
are  the  following:  (1)  Sheet  and  strip 
that  is  not  annealed  or  otherwise  heat 
treated  and  pickled  or  otherwise 
descaled;  (2)  sheet  and  strip  that  is  cut 
to  length;  (3)  plate  [i.e.,  flat-rolled 


61320 


Federal  Register /Vol.  67.  No.  189 /Monday,  September  30,  2002 /Notices 


stainless  steel  products  of  a  thickness  of 
4.75  mm  or  more);  (4)  flat  wire  (i.e., 
cold-rolled  sections,  with  a  prepared 
edge,  rectangular  in  shape,  of  a  width  of 
not  more  than  9.5  mm);  and  (5)  razor 
blade  steel.  Razor  blade  steel  i$  a  flat- 
rolled  product  of  stainless  steel,  not 
further  worked  than  cold-rolled  (cold- 
reduced),  in  coils,  of  a  width  of  not 
more  than  23  mm  and  a  thickness  of 
0.266  mm  or  less,  containing,  by  weight, 
12.5  to  14.5  percent  chromium,  and 
certified  at  the  time  of  entry  to  be  used 
in  the  manufacture  of  razor  blades.  See 
Chapter  72  of  the  HTSUS,  "Additional 
U.S.  Note"  1(d). 

In  response  to  comments  by  interested 
parties  the  Department  has  determined 
that  certain  specialty  stainless  steel 
products  are  also  excluded  from  the 
scope  of  this  order.  These  excluded 
products  are  described  below. 

Flapper  valve  steel  is  defined  as 
stainless  steel  strip  in  coils  containing, 
by  weight,  between  0.37  and  0.43 
percent  carbon,  between  1.15  and  1.35 
percent  molybdenum,  and  between  0.20 
and  0.80  percent  manganese.  This  steel 
also  contains,  by  weight,  phosphorus  of 
0.025  percent  or  less,  silicon  of  between 
0.20  and  0.50  percent,  and  sulfur  of 
0.020  percent  or  less.  The  product  is 
manufactured  by  means  of  vacuum  arc 
remelting,  with  inclusion  controls  for 
sulphide  of  no  more  than  0.04  percent 
and  for  oxide  of  no  more  than  0.05 
percent.  Flapper  valve  steel  has  a  tensile 
strength  of  between  210  and  300  ksi, 
yield  strength  of  between  170  and  270 
ksi,  plus  or  minus  8  ksi,  and  a  hardness 
(Hv)  of  between  460  and  590.  Flapper 
valve  steel  is  most  commonly  used  to 
produce  specialty  flapper  valves  for 
compressors. 

Also  excluded  is  a  product  referred  to 
as  suspension  foil,  a  specialty  steel 
product  used  in  the  manufacture  of 
suspension  assemblies  for  computer 
disk  drives.  Suspension  foil  is  described 
as  302/304  grade  or  202  grade  stainless 
steel  of  a  thickness  between  14  and  127 
microns,  with  a  thickness  tolerance  of 
plus-or-minus  2.01  microns,  and  surface 
glossiness  of  200  to  700  percent  Gs. 
Suspension  foil  must  be  supplied  in  coil 
widths  of  not  more  than  407  mm,  and 
with  a  mass  of  225  kg  or  less.  Roll  marks 
may  only  be  visible  on  one  side,  with 
no  scratches  of  measurable  depth.  The 
material  must  exhibit  residual  stresses 
of  2  mm  maximum  deflection,  and 
flatness  of  1.6  mm  over  685  mm  length. 

Certain  stainless  steel  foil  for 
automotive  catalytic  converters  is  also 
excluded  from  the  scope  of  this  order. 
This  stainless  steel  strip  in  coils  is  a 
specialty  foil  with  a  thickness  of 
between  20  and  110  microns  used  to 
produce  a  metallic  substrate  with  a 


honeycomb  structiire  for  use  in 
automotive  catalj^c  converters.  The 
steel  contains,  by  weight,  carbon  of  no 
more  than  0.030  percent,  silicon  of  no 
more  than  1.0  percent,  manganese  of  no 
more  than  1.0  percent,  chromium  of 
between  19  and  22  percent,  aluminum 
of  no  less  than  5.0  percent,  phosphorus 
of  no  more  than  0.045  percent,  sulfur  of 
no  more  than  0.03  percent,  lanthanum 
of  between  0.002  and  0.05  percent,  and 
total  rare  earth  elements  of  more  than 
0.06  percent,  with  the  balance  iron. 

Permanent  magnet  iron-chromium- 
cobalt  alloy  stainless  strip  is  also 
excluded  from  the  scope  of  this  order. 
This  ductile  stainless  steel  strip 
contains,  by  weight,  26  to  30  percent 
chromiiun,  and  7  to  10  percent  cobalt, 
with  the  remainder  of  iron,  in  widths 
228.6  mm  or  less,  and  a  thickness 
between  0.127  and  1.270  mm.  It  exhibits 
magnetic  remanence  between  9,000  and 
12,000  gauss,  and  a  coercivity  of 
between  50  and  300  oersteds.  This 
product  is  most  commonly  used  in 
electronic  sensors  and  is  currently 
available  under  proprietary  trade  names 
such  as  "Amokrome  III."  ^ 

Certain  electrical  resistance  alloy  steel 
is  also  excluded  from  the  scope  of  this 
order.  This  product  is  defined  as  a  non- 
magnetic stainless  steel  manufactured  to 
American  Society  of  Testing  and 
Materials  (ASTM)  specification  B344 
and  containing,  by  weight,  36  percent 
nickel,  18  percent  chromiiun,  and  46 
percent  fron,  and  is  most  notable  for  its 
resistance  to  high  temperatiu^ 
corrosion.  It  has  a  melting  point  of  1390 
degrees  Celsius  and  displays  a  creep 
rupture  limit  of  4  kilograms  per  square 
millimeter  at  1000  degrees  Celsius.  This 
steel  is  most  commonly  used  in  the 
production  of  heating  ribbons  for  circuit 
breakers  and  industrial  furnaces,  and  in 
rheostats  for  railway  locomotives.  The 
product  is  currently  available  under 
proprietary  trade  names  such  as  "Gilphy 
36."  3 

Certain  martensitic  precipitation- 
hardenable  stainless  steel  is  also 
excluded  from  the  scope  of  this  order. 
This  high-strength,  ductile  stainless 
steel  product  is  designated  under  the 
Unified  Numbering  System  (UNS)  as 
S45500-grade  steel,  and  contains,  by 
weight,  11  to  13  percent  chromium,  and 
7  to  10  percent  nickel.  Carbon, 
manganese,  silicon  and  molybdenum 
each  comprise,  by  weight,  0.05  percent 
or  less,  with  phosphorus  and  sulfur 
each  comprising,  by  weight,  0.03 
percent  or  less.  This  steel  has  copper, 
niobiiun,  and  titanium  added  to  achieve 


aging,  and  will  exhibit  yield  strengths  as 
high  as  1 700  Mpa  and  ultimate  tensile 
strengths  as  high  as  1750  Mpa  after 
aging,  with  elongation  percentages  of  3 
percent  or  less  in  50  mm.  It  is  generally 
provided  in  thicknesses  between  0.635 
and  0.787  mm,  and  in  widths  of  25.4 
mm.  This  product  is  most  commonly 
used  in  the  manufacture  of  television 
tubes  and  is  currently  available  under 
proprietary  trade  names  such  as 
"Durphynoxl7."'» 

Finally,  three  specialty  stainless  steels 
typically  used  in  certain  industrial 
blades  and  surgical  and  medical 
instnmients  are  also  excluded  fitim  the 
scope  of  this  order.  These  include 
stainless  steel  strip  in  coils  used  in  the 
production  of  textile  cutting  tools  (e.g., 
carpet  knives). ^  This  steel  is  similar  to 
ASTM  grade  440F,  but  containing,  by 
weight,  0.5  to  0.7  percent  of 
molybdenum.  The  steel  also  contains, 
by  weight,  carbon  of  between  1.0  and 
1.1  percent,  sulfur  of  0.020  percent  or 
less,  and  includes  between  0.20  and 
0.30  percent  copper  and  between  0.20 
and  0.50  percent  cobalt.  This  steel  is 
sold  under  proprietary  names  such  as 
"GIN4  Mo."  The  second  excluded 
stainless  steel  strip  in  coils  is  similar  to 
AISI 420-J2  and  contains,  by  weight, 
carbon  of  between  0.62  and  0.70 
percent,  silicon  of  between  0.20  and 
0.50  percent,  manganese  of  between 
0.45  and  0.80  percent,  phosphorus  of  no 
more  than  0.025  percent  and  sulfur  of 
no  more  than  0.020  percent.  This  steel 
has  a  carbide  density  on  average  of  100 
carbide  particles  per  square  micron.  An 
example  of  this  product  is  "GINS"  steel. 
The  third  specialty  steel  has  a  chemical 
composition  similar  to  AISI  420  F,  with 
carbon  of  between  0.37  and  0.43 
percent,  molybdenimi  of  between  1.15 
and  1.35  percent,  but  lower  manganese 
of  between  0.20  and  0.80  percent, 
phosphorus  of  no  more  than  0.025 
percent,  silicon  of  between  0.20  and 
0.50  percent,  and  sulfur  of  no  more  than 
0.020  percent.  This  product  is  supplied 
with  a  hardness  of  more  than  Hv  500 
guaranteed  after  customer  processing, 
and  is  supplied  as,  for  example, 
"GIN6"6. 

Successorahip  and  Final  Results  of 
Review 

On  the  basis  of  the  record  developed 
in  this  changed  circiimstances  review, 
we  determine  that  ThysseniCrupp 
Nirosta  GmbH  is  the  successor-in- 
interest  to  Krupp  Thyssen  Nirosta 


'  "Arnokrome  UI"  is  a  trademark  of  the  Arnold 
Engineering  Company. 
^  "Gilphy  36"  is  a  trademark  of  Imphy,  S.A. 


^"Durphynox  17"  is  a  trademark  of  Imphy,  S.A. 

^  This  list  of  uses  is  illustrative  and  provided  for 
descriptive  purposes  only. 

»"GIN4  Mo,"  "GINS"  and  "GIN6 "  are  the 
proprietary  grades  of  Hitachi  Metals  America,  Ltd. 
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GmbH  for  purposes  of  determining 
antidumping  duty  liability.  In  order  to 
make  this  determination,  we  examined 
the  management,  organizational 
structure,  ownership,  production 
facilities,  supplier  relationships,  and 
customer  base  of  ThyssenKrupp  Nfrosta 
GmbH  and  Krupp  Thyssen  Nirosta 
GmbH.  Since  record  evidence  shows 
that  ThyssenKrupp  Nirosta  GmbH  has 
maintained  the  same  management, 
organizational  structure,  ownership, 
production  facilities,  supplier 
relationships,  and  customer  base  as 
Krupp  Thyssen  Nfrosta  GmbH,  we 
determine  that  ThyssenKrupp  Nirosta 
GmbH  is  the  successor  company  to 
Krupp  Thyssen  Nfrosta  GmbH.  For  a 
more  thorough  discussion  of  the  basis 
for  this  decision,  see  Initiation  and 
Preliminary  Results  (67  FR  49007). 
Therefore,  ThyssenKrupp  Nirosta  GmbH 
shall  retain  the  antidumping  duty 
deposit  rate  assigned  to  Krupp  Thyssen 
Nirosta  GmbH  by  the  Department  in  the 
most  recent  administrative  review  of  the 
subject  merchandise.  This  deposit 
requirement  will  apply  to  all 
unliquidated  entries  of  the  subject 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  publication  date  of  the  final 
results  of  this  changed  circumstances 
review. 

This  notice  also  serves  as  a  final 
reminder  to  parties  subject  to 
adminstrative  protective  orders  (APOs) 
of  thefr  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  ^J*0  in  accordance 
with  19  CFR  351.305(a)(3).  Failure  to 
timely  notify  the  Department  in  writing 
of  the  retum/destniction  of  APO 
material  is  a  sanctionable  violation. 

We  are  issuing  and  publishing  this 
finding  and  notice  in  accordance  with 
sections  751(b)  and  777(i)(l)  of  the 
Tariff  Act  and  19  CFR  351.221(c)(3)  and 
19  CFR  351.216. 

Dated:  September  20,  2002. 
Faryar  Shirzad, 
Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  02-24778  Filed  9-27-02;  8:45  am] 
MLUNO  CODE  3S10-O»-F 


DEPARTMEKT  OF  COMMERCE 

International  Trade  Administration 

Alaska  Department  of  Hah  A  Game,  et 
al.;  Notice  of  Coneolidated  Declaion  on 
Appllcatlona  for  Duty-Free  Entry  of 
Scientific  Instruments 

This  is  a  decision  consolidated 
pursuant  to  section  6(c)  of  the 
Educational,  Scientific,  and  Cultural 


Materials  Importation  Act  of  1966  (Pub. 
L.  89-651,  80  Stat.  897;  15  CFR  part 
301).  Related  records  can  be  viewed 
between  8:30  a.m.  and  5  p.m.  in  Suite 
4100W,  Franklin  Court  Building,  U.S. 
Department  of  Commerce,  1099  14th 
Street,  NW.,  Washington,  DC. 

Continents:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instruments  described  belbw,  for  such 
purposes  as  each  is  intended  to  be  used, 
is  being  manufactured  in  the  United 
States. 

Docket  Number:  02-034.  Applicant: 
Alaska  Department  of  Fish  &  Game, 
Anchorage,  AK  99518.  Instrument: 
(Two)  Digital  Fish  Measuring  Boards, 
Model  FMB  rV/64/10.  Manufacturer: 
Limnoterra  Ltd.,  Canada.  Intended  Use: 
See  notice  at  67  FR  52944,  August  14, 
2002.  Reasons:  The  foreign  instrument 
provides  measurement  and  recording  of 
fish  length  and  weight  which  can  be 
dowmloaded  to  a  field-operated  PC  after 
a  sample  of  fish  has  been  measured. 
Advice  received  frnm:  National 
Institutes  of  Health,  August  27,  2002. 

Docket  Number:  02-038.  Applicant: 
U.S.  Department  of  Agriculture,  Fargo, 
ND  58105.  Instrument:  Q  Pix  Colony 
Picker  System,  Model  QPix2. 
Manufacturer:  Genetix  Ltd.,  United 
Kingdom.  Intended  Use:  See  notice  at  67 
FR  55198,  August  28,  2002.  Reasons: 
The  foreign  instrument  provides  a 
unique  multi-tasking  robotic  system  for 
picldng,  gridding  and  rearraying  specific 
cell  colonies  with  a  rapid  picking  rate 
of  3500  colonies  per  hour  and  very  high 
throughput.  Advice  received  from: 
National  Institutes  of  Health,  August  27, 
2002. 

The  National  Institutes  of  Health 
advises  in  its  memoranda  that  (1)  the 
capabilities  of  each  of  the  foreign 
instruments  described  above  are 
pertinent  to  each  applicant's  intended 
purpose  and  (2)  it  knows  of  no  domestic 
instrument  or  apparatus  of  equivalent 
scientific  value  for  the  intended  use  of 
each  instrument. 

We  know  of  no  other  instrument  or 
apparatus  being  manufactured  in  the 
United  States  which  is  of  equivalent 
scientific  value  to  any  of  the  foreign 
instruments. 

Gerald  A.  Zerdy,  -^ 

Program  Manager  Statutory  Import  Programs 

Staff. 

(FR  Doc.  02-24781  Filed  9-27-02;  8:45  am] 

■LLMa  COM  3B10-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Admlnlstrstlon 

Pennsylvania  State  University;  Notice 
of  Decision  on  Application  for  Duty- 
Free  Entry  of  Electron  Microecope 

This  is  a  decision  pursuant  to  Section 
6(c)  of  the  Educational.  Scientific,  and 
Cultural  Materials  Importation  Act  of 
1966  (Pub.  L.  89-651.  80  Stat.  897;  15 
CFR  part  301).  Related  records  can  be 
viewed  between  8:30  a.m.  and  5  p.m.  in 
Suite  4100W,  U.S.  Department  of 
Commerce,  Franklin  Court  Building, 
1099  14th  Street,  NW.,  Washington,  DC. 

Docket  Number:  02-027.  Applicant: 
Pennsylvania  State  University, 
University  Park.  PA  16802.  Instrument: 
Electron  Microscope,  Model  JEM-2010F 
FasTEM.  Manufacturer:  JEOL  Ltd., 
Japan.  Intended  Use:  See  notice  at  67  FR 
47524,  July  19,  2002.  Order  Date:  July 
29,  2002. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  the 
instrument  is  intended  to  be  used,  was 
being  manufactured  in  the  United  States 
at  the  time  the  instrument  was  ordered. 
Reasons:  The  foreign  instrument  is  a 
conventional  transmission  electron 
microscope  (CTEM)  and  is  intended  for 
research  or  scientific  educational  uses 
requiring  a  CTEM.  We  know  of  no 
Cl^EM,  or  any  other  instrument  suited  to 
these  purposes,  which  was  being 
manufactured  in  the  United  States  at  the 
time  of  order  of  the  instrument. 

Gerald  A.  Zardy, 
'  Proffom  Manager.  Statutory  Import  Programs 
Staff. 

[FR  Doc.  02-24779  Filed  9-27-02;  8:45  am] 
MUMQ  COOK  M10-Oe-# 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

University  of  Colorado;  NoUoe  of 
Declaion  on  Applieation  for  Duty-Free 
Entry  of  Scientific  Instrument 

This  decision  is  made  pursuant  to 
section  6(c)  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89- 
651,  80  Stat.  897;  15  CFR  part  301). 
Related  records  can  be  viewed  between 
8:30  a.m.  and  5  p.m.  in  Suite  4100W, 
U.S.  Department  of  Commerce,  Franklin 
Court  Building.  1099  14th  Street,  NW., 
Washington,  DC. 

Docket  Number:  02-031.  Applicant: 
University  of  Colorado,  Boulder,  CO 
80309.  Instrument:  Nd:YAG  Solid-state 
Laser.  Manufijcturer:  InnoLight  GmbH. 
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Gennany.  Intended  Use:  See  notice  at  67 
FR  48881,  July  26.  2002. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 
Reasons:  The  foreign  instrument 
provides:  (1)  A  spectral  linewidth  of  1.0 
kHz/100  ms  and  (2)  a  relative  intensity 
noise  level  of  <  - 150  dB/Hz.  A  domestic 
manufacturer  of  similar  equipment 
advised  September  18,  2002  that  (1) 
these  capabilities  are  pertinent  to  the 
applicant's  intended  purpose  and  (2)  it 
knows  of  no  domestic  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  for  the 
applicant's  intended  use. 

We  know  of  no  other  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  which  is  being 
manufactured  in  the  United  States. 

Gerald  A.  Zerdy, 

Program  Manager,  Statutory  Import  Programs 
Staff. 

[FR  Doc.  02-24780  Filed  9-27-02;  8:45  am) 
BftUNG  cooc  asio-os-p 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

West  Chester  University  of 
Pennsylvania;  Notice  of  Decision  on 
Application  for  Duty-Free  Entry  of 
Electron  Microscope 

This  is  a  decision  pursuant  to  section 
6(c)  of  the  Educational,  Scientific,  and 
Cultiual  Materials  Importation  Act  of 
1966  (Pub.  L.  8&-651,  80  Stat.  897;  15 
GFR  part  301).  Related  records  can  be 
viewed  between  8:30  a.m.  and  5  p.m.  in 
Suite  4100W,  U.S.  Department  of 
Commerce,  Franklin  Court  Building, 
1099  14th  Street,  NW.,  Washington,  DC. 

Docket  Number:  02-035.  Applicant: 
West  Chester  University  of 
Pennsylvania,  West  Chester,  PA  19383. 
Instrument:  Electron  Nficroscope,  Model 
Tecnai  12  TWIN.  Manufacturer  FEI 
Company,  The  Netherlands.  Intended 
Use:  See  notice  at  67  FR  52944,  August 
14,  2002.  Order  Date:  May  1,  2002. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  the 
instrument  is  intended  to  be  used,  was 
being  manufactiued  in  the  United  States 
at  the  time  the  instrument  was  ordered. 
Reasons:  The  foreign  instrument  is  a 
conventional  transmission  electron 
microscope  (CTEM)  and  is  intended  for 
research  or  scientific  educational  uses 
requiring  a  CTEM.  We  know  of  no 


CTEM,  or  any  other  instrument  suited  to 
these  purposes,  which  was  being 
manufactiued  in  the  United  States  at  the 
time  of  order  of  the  instrument. 

Gerald  A.  Zerdy. 

Program  Manager,  Statutory  Import  Programs 

Staff. 

[FR  Doc.  02-24782  Filed  9-27-02;  8:45  am) 

BNJJNQ  CODE  3510-O8-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Evaluation  of  National  Estuarine 
Research  Reserve 

AGENCY:  Office  of  Ocean  and  Coastal 

Resource  Management,  National  Ocean 

Service,  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

DOC. 

ACTION:  Notice  of  intent  to  evaluiite. 

summary:  The  NOAA  Office  of  Ocean 
and  Coastal  Resource  Management 
(OCRM)  annoimces  its  intent  to  evaluate 
the  performance  of  the  Chesapeake  Bay- 
Maryland  National  Estuarine  Research 
Reserve. 

The  National  Estuarine  Research 
Reserve  evaluation  will  be  conducted 
pursuant  to  section  315  of  the  CZMA,  as 
amended  and  regulations  at  15  CFR  part 
921,  subpart  E  and  part  923  subpart  L. 

The  CZMA  requires  continuing 
review  of  the  performance  of  states  with 
respect  to  National  Estuarine  Research 
Reserve  program  implementation.     ■ 
Evaluation  of  National  Estuarine 
Research  Reserves  requires  findings 
concerning  the  extent  to  which  a  state 
has  met  the  national  objectives,  adhered 
to  its  Reserve  final  management  plan, 
approved  by  the  Secretary  of  Commerce, 
and  adhered  to  the  terms  of  financial 
assistance  awards  funded  under  the 
CZMA. 

The  evaluation  will  include  a  site 
visit,  consideration  of  public  comments, 
and  consultations  with  interested 
Federal,  State,  and  local  agencies  and 
members  of  the  public.  Public  meetings 
will  be  held  as  part  of  the  site  visit. 

Notice  is  hereby  given  of  the  dates  of 
the  site  visit  for  the  listed  evaluation, 
and  the  date,  local  time,  and  location  of 
the  public  meeting  during  the  site  visit. 

The  Chesapeake  Bay-Maryland 
National  Estuarine  Research  Reserve  site 
visit  will  be  fi'om  November  12-14, 
2002.  One  public  meeting  will  be  held 
during  the  week.  The  public  meeting 
will  be  held  on  Wednesday,  November 
13,  2002,  at  7  p.m.,  at  the  Jug  Bay 
Wetlands  Sanctuary  on  Wri^ton  Road 
in  Anne  Arundel  County,  Maryland. 


Copies  of  the  state's  most  recent 
performance  reports,  as  well  as  OCRM's 
notification  and  supplemental  request 
letters  to  the  state,  are  available  upon 
request  from  OCRM.  Written  comments 
from  interested  parties  regarding  the 
program  are  encouraged  and  will  be 
accepted  until  15  days  after  the  public 
meeting.  Please  direct  written  comments 
to  Douglas  Brown,  Deputy  Director, 
Office  of  Ocean  and  Coastal  Resource 
Management,  NOS/NOAA,  1305  East- 
West  Highway,  10th  Floor,  Silver 
Spring,  Maryland  20910.  When  the 
evaluation  is  completed,  OCRM  will  - 
place  a  notice  in  the  Federal  Register 
announcing  the  availability  of  the  Final 
Evaluation  Findings. 
FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  Brown,  Deputy  Director,  Office 
of  Ocean  and  Coastal  Resource 
Management,  NOS/NOAA,  1305  East- 
West  Highway,  Silver  Spring,  Maryland 
20910,  (301)  713-3155,  Extension  215. 

Federal  Domestic  Assistance  Catalog 
11.419,  Coastal  Zone  Nfanagement  Program 
Administration. 

Dated:  September  25,  2002. 
Jamison  S.  kawkins. 
Deputy  Assistant  Administrator  for  Ocean 
Services  and  Coastal  Zone  Management. 
[FR  Doc.  02-24804  Filed  9-27-02;  8:45  am] 
BILLING  CODE  3S1O-0e-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Availability  of  Seats  for  the  Channel 
Islands  National  Marine  Sanctuary 
Advisory  Council 

AGENCY:  National  Marine  Sanctuary 
Program  (NMSP),  National  Ocean 
Service  (NOS),  National  Oceanic  and 
Atmospheric  Administration, 
Department  of  Commerce  (DOC). 
ACTION:  Notice  and  request  for 
apphcations. 

SUMMARY:  The  Channel  Islands  National 
Marine  Sanctuary  (CINMS  or  Sanctuary) 
is  seeking  applicants  for  the  following 
vacant  seat  on  its  Sanctuary  Advisory 
Council  (Coimcil):  Education 
Representative.  Applicants  are  chosen 
based  upon  their  particular  expertise 
and  experience  in  relations  to  the  seat 
for  which  they  are  applying;  community 
and  professional  affiliations;  philosophy 
regarding  the  conservation  and 
management  of  marine  resources,  and 
the  length  of  residence  in  the  area 
affected  by  the  Sanctuary.  Applicants 
who  are  chosen  as  members  should 
expect  to  serve  three-year  terms, 
pursuant  to  the  Council's  Charter. 
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DATES:  Applications  are  due  by  October 
11.  2002. 

ADDRESSES:  Applications  kits  may  be 
obtained  from  Michael  Murray  at  115 
Harbor  Way,  suite  150,  Santa  Barbara, 
CA  96825.  Completed  applications 
should  be  sent  to  the  same  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Murray  at  (805)  884-1464,  or 
michael.miuTay@noaa.gov,  or  visit  the 
CINMS  Web  site  at: 
www.cinm8.no8.noaa.gov. 

SUPPLEMENTARY  INFORMATION:  The 
CINMS  Advisory  Council  was  originally 
established  in  December  1998  and  has  a 
broad  representation  consisting  of  20 
members,  including  ten  government 
agency  representatives  and  ten  numbers 
from  the  general  public.  The  Coimcil 
functions  in  an  advisory  capacity  to  the 
Sanctuary  Manager.  The  Coimcil  works 
in  concert  with  Uie  Sanctuary  Manager 
by  keeping  him  or  her  informed  about 
issues  of  concern  throughout  the 
Sanctuary,  offering  recommendations  on 
specific  issues,  tmd  aiding  the  Manager 
in  achieving  the  goals  of  the  Sanctuary 
program.  Specially,  the  Council's 
objectives  are  to  provide  advice  on:  (1) 
Protecting  natural  and  cultural 
resources,  and  identifying  and 
evaluating  emergent  or  critical  issues 
involving  Sanctuary  use  or  resources; 
(2)  Identifying  and  realizing  the 
Sanctuary's  research  objectives;  (3) 
Identifying  and  realizing  educational 
opportunities  to  increase  the  public 
knowledge  and  stewardship  of  the 
Sanctuary  enviroimient;  and  (4) 
Assisting  to  develop  an  informed 
constituency  to  increase  awareness  and 
understanding  of  the  purpose  and  value 
of  the  Sanctuary  and  the  National 
Marine  Sanctuary  Program. 

Authority:  16  U.S.C.  Section  1431  et  seq. 

Dated:  September  23, 2002. 
Jamiaon  S.  Hawkins, 
Deputy  Assistant  Administrator  for  Ocean 
Services  and  Coastal  Zone  Management. 
[FR  Doc.  02-24719  Filed  9-27-02;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospharic 
Administration 

p.D.  062802C] 

Small  Takas  of  Marina  Mammals 
Incidental  to  Spaclflad  ActivWas; 
Seismic  Ratroftt  of  the  RIchmond-San 
Raiaal  Brtdga,  San  Francisco  Bay,  CA 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 


Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  issuance  of  an 

incidental  harassment  authorization. 

SUMMARY:  In  accordance  with  provisions 
of  the  Marina  Mammal  Protection  Act 
(MMPA)  as  amended,  notification  is 
hereby  given  that  an  Incidental 
Harassment  Authorization  (IHA)  has 
been  issued  to  the  California 
Department  of  Transportation 
(CALTRANS)  to  take  small  numbers  of 
Pacific  harbor  seals  and  possibly 
California  sea  lions,  by  harassment, 
incidental  to  seismic  retrofit 
construction  of  the  Richmond-San 
Rafael  Bridge  (the  Bridge),  San 
Francisco  Bay  (SFB).  CA. 
DATES:  This  authorization  is  effective 
from  September  23,  2002,  through 
September  22,  2003. 
ADDRESSES:  A  copy  of  the  application 
may  be  obtained  by  writing  to  Doima 
Wieting.  Chief,  Marine  Manunal 
Conservation  Division,  Office  of 
Protected  Resources,  National  Marine 
Fisheries  Service,  1315  East- West 
Highway,  Silver  Spring,  MD  20910- 
3225,  or  by  telephoning  one  of  the 
contacts  listed  here. 
FOR  FURTHER  INFORMATION  CONTACT. 
Kenneth  R.  Hollingshead,  Office  of 
Protected  Resources,  NMFS,  (301)  713- 
2055,  ext  128,  or  Christina  Fahy, 
Southwest  Regional  Office,  NMFS,  (562) 
980-4023. 
SUPPLEMENTARY  information: 

Backgrouiid 

Sections  101(a)(5)(A)  and  (D)  of  the 
MMPA  (16  U.S.C.  1361  et  seq.)  direct 
the  Secretary  of  Commerce  to  allow, 
upon  request,  the  incidental,  but  not 
intentional,  taking  of  marine  mammals 
by  U.S.  citizens  who  engage  in  a 
specified  activity  (other  than 
commercial  fishing)  within  a  specified 
geographical  region  if  certain  findings 
aie  made  and  either  regulations  are 
issued  or,  if  the  taking  is  limited  to 
harassment,  a  notice  of  a  proposed 
authorization  is  provided  to  the  public 
for  review  and  comment. 

Permission  may  be  granted  if  NMFS 
finds  that 'the  taking  will  have  a 
negligible  impact  on  the  species  or 
stockis)  and  will  not  have  an 
immitigable  adverse  impact  on  the 
availability  of  the  species  or  stock(s)  for 
subsistence  uses  and  that  the 
permissible  methods  of  taking  and 
requirements  pertaining  to  the 
monitoring  and  reporting  of  such 
takings  are  set  forth.  NMFS  has  defined 
"negligible  impact"  in  50  CFR  216.103 
as  "an  impact  resulting  from  the 
specified  activity  that  cannot  be 


reasonably  expected  to,  and  is  not 
reasonably  likioly  to,  adversely  affect  the 
species  or  stock  through  effects  on 
aimual  rates  of  recruitment  or  survival." 

Section  101(a)(5)(D)  of  the  MMPA 
established  an  expedited  process  by 
which  citizens  of  the  United  States  can 
apply  for  an  authorization  to 
incidentally  take  small  numbers  of 
marine  mammals  by  harassment.  The 
MMPA  defines  "harassment"  as: 

any  act  of  pursuit,  torment,  or  annoyance 
which  (i)  has  the  potential  to  injure  a  marine 
mammal  or  marine  mammal  stock  in  the 
wild;  or  (ii)  has  the  potential  to  disturb  a 
marine  mammal  or  marine  mammal  stock  in 
the  wild  by  causing  disruption  of  behavioral 
patterns,  including,  but  not  limited  to, 
migration,  breathing,  nursing,  breeding, 
feeding,  or  sheltering. 

Section  101(a)(5)(D)  establishes  a  45- 
day  time  limit  for  NMFS  review  of  an 
application  followed  by  a  30-day  public 
notice  and  comment  period  on  any 
proposed  authorizations  for  the 
incidental  harassment  of  small  numbers 
of  marine  mammals.  Within  45  days  of 
the  close  of  the  comment  period,  NMFS 
must  either  issue  or  deny  issuance  of 
the  authorization. 

Summary  of  Request 

On  May  28.  2002,  NMFS  received  a 
letter  from  CALTRANS,  reouesting 
reauthorization  of  an  IHA  that  was  first 
issued  to  it  on  December  16, 1997  (62 
FR  6704,  December  23, 1997),  and  was 
renewed  on  January  8,  2000  (65  FR 
2375,  January  14,  2000)  and  September 
19,  2001  (66  FR  49165,  September  26, 
2001).  The  current  IHA  expires  on 
September  18,  2002.  The  renewed 
authorization  would  be  for  the 
harassment  of  small  numbers  of  Pacific 
harbor  seals  [Phoca  vitulina)  and 
possibly  California  sea  lions  (Zalophus 
calif omianus),  incidental  to  seismic 
retrofit  construction  of  the  Bridse. 
The  Bridge  is  being  seismicalTy 
retrofitted  to  withstand  a  future  severe 
earthquake.  Construction  is  scheduled 
to  extend  until  the  year  2005.  A  detailed 
description  of  the  work  planned  is 
contained  in  the  Final  Natural 
Enviroimiental  Study/Biological 
Assessment  for  the  Richmond-San 
Rafael  Bridge  Seismic  Retrofit  Project 
(CALTRANS,  1996).  Among  other 
things,  seismic  retrofit  wori(  will 
.  include  excavation  around  pier  bases, 
hydro-jet  cleaning,  instalUtion  of  steel 
casings  around  the  piers  with  a  crane, 
installation  of  micro-piles,  and 
installation  of  precast  concrete  jackets. 
Foundation  construction  will  require 
approximately  2  months  per  pier,  with 
construction  occurring  on  more  than 
one  pier  at  a  time.  In  addition  to  pier 
retrofit,  superstructure  construction  and 
tower  retrofit  work  will  also  be  carried 
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out.  Because  seismic  retrofit 
construction  between  piers  52  and  57 
has  the  potential  to  disturb  harbor  seals 
hauled  out  on  Castro  Rocks,  an  IHA  is 
warranted.  The  duration  for  the  seismic 
retrofit  of  foundation  and  towers  on 
piers  52  through  57,  which  has  not 
taken  place  as  of  this  date,  will  take 
approximately  7  to  8  months  to 
complete. 

Comments  and  Responses 

A  notice  of  receipt  of  the  application 
and  proposed  authorization  was 
published  on  July  24.  2002  (67  FR 
48443],  and  a  30-day  public  comment 
period  was  provided  on  the  application 
and  proposed  authorization.  Comments 
were  received  only  from  the  Marine 
Mammal  Commission  (the 
Commission). 

Comment  1:  The  Commission  notes 
that  CALTRANS  is  seeking  to  expand 
the  cvurently  authorized  period  during 
which  work  is  allowed  and  the  size  of 
the  work  zone  in  the  vicinity  of  those 
piers.  Specifically,  CALTRANS  is 
requesting  that:  (1)  the  current  work 
period  of  1  August  to  15  February  be 
extended  to  the  time  period  from  16  July 
to  1  March,  and  (2)  the  location  of  the 
workboat  exclusion  zone  (BEZ)  be 
shifted  from  the  currently  authorized 
location  of  100  ft  (30.5  ra)  east  of  pier 
57  to  100  ft  (30.5  m)  west  of  the  pier, 
thus  reducing  the  buffer  zone  between 
activities  being  conducted  at  pier  77  and 
"A"  rock  at  Castro  Rocks  from  600  ft 
(183  m)  to  400  ft  (122  m).  The 
Commission  believes  that  NMFS' 
preliminary  determination  concerning 
the  changes  to  the  work  period  are 
reasonable  in  view  of  the  facts  that  there 
will  still  be  a  two-week  window  quiet 
period  before  the  onset  of  pupping 
(approximately  15  March),  and 
disruptions  in  late  August  are  likely  to 
be  less  threatening  to  molting  seals  than 
they  would  be  to  mother/pup  pairs 
during  the  reproductive  period. 
However,  the  application  does  not 
provide  the  rationale  for  shifting  the 
work  zone  closer  to  hauled-out  seals.  In 
addition,  it  does  not  provide  sufficient 
information  for  evaluation  of  the 
potential  effects  for  doing  so.  The 
existing  evidence  suggests  that  the  seals 
have  already  modified  their  distribution 
due  to  construction  activity.  The 
CALTRANS  application  does  not 
discuss  whether  the  expansion  of  the 
work  area  might  cause  further 
disturbance  to  the  seals,  cause  seals  to 
abandon  Castro  Rocks  completely,  or 
whether  there  are  alternative  haul-out 
sites  in  the  vicinity  of  Castro  Rocks. 
Such  information  would  facilitate  an 
evaluation  of  whether  the  proposed 
expansion  of  the  work  area  is  likely  to 


have  more  them  a  negligible  effect. 
Although  it  expects  that  the  effects 
would  be  negligible  if  they  are  short- 
lived (i.e.,  a  single  year),  the 
Commission  recommends  that  NMFS 
request  the  above  information  fi-om 
CALTRANS  to  ensure  that  such  is  the 
case. 

Response:  Information  on 
CALTRANS'  request  to  adjust  the  BEZ 
is  discussed  later  in  this  document  (see 
Mitigation).  Over  the  past  several  years, 
the  nimiber  of  seals  hauling  out  on 
Castro  Rocks  has  increased  slightly, 
including  the  time  since  construction 
has  begim.  Although  CALTRANS  has 
noted  a  shift  in  the  use  of  Castro  Rocks 
by  the  seals  while  work  is  going  on  in 
the  immediate  area,  the  overall  numbers 
have  not  been  reduced.  Given  that  the 
overall  seal  population  size  at  Castro 
Rocks  have  not  been  negatively 
impacted  by  construction,  CALTRANS' 
request  to  adjust  the  dimensions  of  the 
BEZ  to  provide  contractors  access  to 
pier  57  seems  reasonable.  Assimiing  that 
CALTRANS  can  continue  monitoring 
fi-om  pier  55,  CALTRANS  will  be  able 
to  assess  the  changes  in  the  BEZ  by 
comparing  disturbances  which  occurred 
last  year  to  the  number  of  disturbances 
recorded  once  the  BEZ  dimensions  are 
changed.  By  making  this  comparison 
(mainly  using  disturbances  which  cause 
a  flush),  CALTRANS  will  be  able  to 
assess  if  the  changes  in  the  exclusion 
zone  are  having  a  greater  impact  on  the 
seals  at  Castro  Rocks. 

If  seals  discontinue  use  of  Castro 
Rocks  due  to  construction  work,  they 
could  potentially  shift  to  another  nearby 
site  such  as  Verba  Buena  Island  (YBI),     - 
Angel  Island,  and  Brooks  Island. 
Although  YBI  could  likely  support  more 
seals,  both  Angel  Island  and  Brooks 
Island  are  typically  used  by  a  small 
number  of  seals  -  so  seals  may  not  use 
these  two  sites  in  high  numbers.  In 
addition,  CALTRANS  has  also  noted 
that,  since  the  onset  of  construction 
activities,  seals  are  using  a  couple  of 
small  structures  located  approximately 
800  m  (2.625  ft)  to  the  north  of  the 
Bridge  (slightly  NE  from  Castro  Rocks). 
However,  these  structures  can  probably 
only  support  approximately  12-15  seals. 
Monitoring  impacts  from  this  project 
can  serve  as  a  scientific  experiment  in- 
that  CALTRANS  to  determine  the 
threshold  limits  [e.g.  distance  ft'om 
construction  activity)  for  disturbance  to 
harbor  seals.  Although  shifting  the  BEZ 
may  cause  further  disturbances  to  the 
seals,  we  do  not  know  how/if  these 
disturbances  will  impact  the  seals. 
However,  given  that  CALTRANS  has  not 
seen  a  significant  decline  in  seal 
nvunbers  at  Castro  Rocks  due  to 
construction  thus  far,  it  does  not 


anticipate  that  the  seals  will 
permanently  abandon  Castro  Rocks  as  a 
result  of  changing  the  dimensions  of  the 
BEZ.  If  the  changes  in  the  BEZ 
dimensions  appear  to  have  more  than  a 
negligible  impact  on  the  seals, 
CALTRANS  will  request  that  the  BEZ  be 
moved  back  out  to  the  original 
dimensions  when  the  IHA  is  requested 
to  be  renewed  in  September  2003.  Also, 
the  eastern  boundary  of  the  exclusion 
zone  will  be  relocated  300  ft  (91  m)  from 
the  most  eastern  tip  of  Castro  Rocks 
upon  conclusion  of  work  at  Pier  57. 

Description  of  Habitat  and  Marine 
Mammals  AfiiBcted  by  the  Activity 

A  description  of  the  affected  SFB 
ecosystem  and  its  associated  marine 
mammals  can  be  found  in  the  original 
CALTRANS  application  (CALTRANS, 
1997)  and  in  CALTRANS  (1996).  Castro 
Rocks  are  a  small  chain  of  rocky  islands 
located  next  to  the  Bridge  emd 
approximately  1500  ft  (460  m)  north  of 
the  Chevron  Long  Wharf.  They  extend 
in  a  southwesterly  direction  for 
approximately  800  ft  (240  m)  from  pier 
55.  The  rocks  start  at  about  55  ft  (17  m) 
from  pier  55  (A  rock)  and  end  at 
approximately  250  ft  (76  m)  from  pier 
53  (F  rock).  The  chain  of  rocks  is 
exposed  during  low  tides  and  inundated 
during  high  tide. 

Marine  Mammals 

General  information  on  harbor  seals 
and  other  marine  mammal  species 
found  in  Central  California  waters  can 
be  foimd  in  Forney  et  al.  (2000,  2001), 
which  are  available  at  the  following 
URL:  http://www.nmfs.ooaa.gov/ 
prot_res/PR2/ 

Stock_Assessment_PTOgmm/ 
sars.html.  Refer  to  those  docimients  for 
information  on  these  species.  The 
marine  mammals  likely  to  be  affected  by 
work  in  the  Bridge  area  are  limited  to 
harbor  seals  and  California  sea  lions. 

The  harbor  seal  is  the  only  marine 
mammal  species  expected  to  be  foimd 
regularly  in  the  Bridge  area.  A  detailed 
description  of  harbor  seals  was  provided 
in  the  1997  notification  of  proposed 
authorization  (62  FR  46480,  September 
3, 1997)  with  corrections  and 
clarifications  provided  in  the  notice  of 
IHA  issuance  (62  FR  67045,  December 
23, 1997).  This  information  is  not 
repeated  here. 

It  should  be  noted  that  pups  are  bom 
in  mid-  to  late-March,  peak  numbers  of 
pups  are  observed  in  early  May,  and,  by 
the  first  week  in  June,  all  pups  are 
weaned  (Kopec  and  Harvey,  1995). 
Estimated  pup  counts  at  Castro  Rocks 
were  35  in  1999,  40  in  2000  and  40  in 
2001  (A.  Bohorquez  pers.  comm  in 
Green  et  al.,  2001).  This  represents 
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approximately  22-24  percent  of  the 
piips  bom  in  SFB. 

The  California  sea  lion  primarily  uses 
the  Central  SFB  area  to  feed.  California 
sea  lions  are  periodically  observed  at 
Castro  Rocks.  No  pupping  or  regular 
haulouts  occur  in  the  project  area. 

Potential  Effects  on  Marine  Mammals  , 

The  impact  to  the  harbor  seals  and 
California  sea  lions  is  expected  to  be 
disturbance  by  the  presence  of  workers, 
construction  noise,  and  construction 
vessel  traffic.  Disturbance  from  these 
activities  is  expected  to  have  only  a 
short-term  negligible  impact  to  a  small 
number  of  harbor  seals  and  sea  lions. 
These  disturbances  will  be  reduced  to 
the  lowest  level  practicable  by 
implementation  of  the  work  restrictions 
and  mitigation  measures  (see 
Mitigation). 

Marine  mammal  monitoring  under  the 
current  and  previous  IHAs  has  been 
conducted  at  Castro  Rocks  and  at  two 
"control"  haul-out  locations  in  SFB, 
Mowry  Slough  and  YBI  (Green  et  al., 
2001,  2002)  since  1998.  To  date,  over 
10,000  hours  of  observations  have  been 
conducted  at  these  sites  with  two-thirds 
of  those  hours  at  Castro  Rocks.  While 
disturbances  can  consist  of  head  alerts, 
approaches  to  the  water,  and  flushes 
into  the  water,  only  the  third  behavior 
is  considered  by  NMFS  to  rise  to  Level 
B  harassment.  At  Castro  Rocks,  of  all 
flush  disturbances  monitored  during  the 
day,  the  major  harassment  sources  were 
watercraft  [e.g.  motorboats,  sailboats, 
tankers,  kayaks  and  jet  skis)  with  0.128 
disturbances/hr  field  time  (d/hr); 
wildlife  (seals  and  birds)  with  0.075  d/ 
hr;  anthropogenic  (debris,  workmen  on 
bridge  widi  0.040  d/hr;  and  research 
with  0.021  d/hr.  Construction  activities 
resulted  in  0.0165  d/hr.  There  were 
fewer  flushes  observed  at  night.  For 
more  detailed  information  on  the  extent 
of  take  by  harassment  at  Castro  Rocks  by 
activities  other  than  the  requested 
authorization,  refer  to  Green  et  al. 
(2002). 

During  the  work  period  (July  16 
^through  Febmary  28)  the  incidental 
harassment  of  harbor  seals  and,  on  rare 
occasions,  California  sea  lions  is 
expected  to  occur  on  a  daily  basis  upon 
initiation  of  the  retrofit  work.  In 
addition,  the  number  of  seals  disturbed 
will  vary  daily  depending  upon  tidal 
elevations.  Monitoring  by  Green  et  al. 
(2002)  indicates  that  although  overall 
seal  numbers  each  month  of  the  year  are 
not  significantly  different  across  years, 
there  are  differences  in  subsite  use  by 
seals  at  Castro  Rocks  diuring  both  the 
daytime  and  nighttime.  For  example, 
the  average  number  of  seals  hauled  out 
on  2  main  sites  on  Castro  Rocks  (rocks 


A  and  C)  during  the  fall  of  2001  (when 
construction  activity  was  taking  place 
within  the  area  of  the  haul-out  site)  was 
significantly  different  than  the  average 
number  of  seals  hauled  out  at  those 
same  sites  on  Castro  Rocks  during  1998- 
2000,  prior  to  the  construction  period.  It 
was  noted,  during  the  construction  ■ 
period,  that  fewer  seals  were  using  rock 
A,  located  closest  to  the  Bridge,  and 
more  seals  were  hauling  out  on  rock  C, 
which  was  located  farther^rom  the 
Bridge  than  rock  A.  The  number  of  seals 
hauled  out  on  rocks  B  and  E  was  not 
significantly  different  between  years 
while  the  nimiber  hauled  out  on  rocks 
D  and  F  was  greater  during  the  fall  of ' 
2000  and  2001  than  1998  and  1999.  For 
a  more  detailed  discussion  on  the 
distribution  of  harbor  seals  during  the 
work  and  non-work  periods  and  levels 
of  impact  by  various  natural  and 
anthropogenic  disturbance  sources,  see 
Green  et  al.  (2002)  which  is  available 
upon  request  (see  ADDRESSES). 

Whether  California  sea  lions  will  react 
to  construction  noise  and  move  away 
from  the  rocks  during  construction 
activities  is  imknown.  Sea  lions  are 
generally  thought  to  be  more  tolerant  of 
human  activities  than  harbor  seals  and 
are,  therefore,  less  likely  to  be  affected. 

Potential  Effects  on  Habitat 

Short-term  impacts  of  the  activities 
are  expected  to  result  in  a  temporary 
reduction  in  utilization  of  the  Castro 
Rocks  haulout  site  while  work  is  in 
progress  or  imtil  seals  acclimate  to  the 
disturbance.  This  will  not  likely  result 
in  any  permanent  reduction  in  the 
number  of  seals  at  Castro  Rocks.  The 
abandonment  of  Castro  Rocks  as  a 
harbor  seal  haulout  and  rookery  is  not 
anticipated  since  existing  traffic  noise 
from  the  Bridge,  commercial  activities  at 
the  Chevron  Long  Wharf  used  for  off- 
loading crude  oil,  and  considerable 
recreational  boating  and  commercial 
shipping  that  currently  occur  within  the 
area  have  not  caused  long-term 
abandonment.  In  addition,  mitigation 
measures  and  work  restrictions  are 
designed  to  preclude  abandonment. 

Therefore,  as  described  in  detail  in 
CALTRANS  (1996),  other  than  the 
potential  short-term  abandonment  by 
harbor  seals  of  part  or  all  of  Castro 
Rocks  during  retrofit  construction,  no 
impact  on  the  habitat  or  food  sources  of 
marine  mammals  are  likely  bom  this 
construction  project. 

Mitigation 

Several  mitigation  measures  to  reduce 
the  potential  for  general  noise  have  been 
implemented  by  CALTRANS  as  part  of 
their  activity.  General  restrictions 
include:  with  the  exception  of  the 


Concrete  Trestle  Section,  no  piles  will 
be  driven  (i.e.,  no  repetitive  pounding  of 
piles)  on  the  Bridge  between  9  p.m.  and 
7  a.m.;  em  imposition  of  a  constniction 
noise  limit  of  86  dBA  (re  20  micro 
Pascals)  at  50  ft  (15  m)  between  9  p.m. 
and  7  a.m.;  and,  a  limitation  on 
construction  noise  levels  for  24  hrs/day 
in  the  vicinity  of  Castro  Rocks  during, 
the  pupping/molting  restriction  period. 
To  minimize  potential  harassment  of. 
marine  mammals,  in  previous  IHAs 
NMFS  required  CALTRANS  to  comply 
with  the  following  mitigation  measures: 
(1)  A  March  1  through  July  15 
restriction  on  work  in  the  water  south 
of  the  Bridge  center  line  and  retrofit 
work  on  the  Bridge  substructure,  towers, 
superstructure,  piers,  and  pilings  from 
piers  52  through  57;  (2)  no  watercraft 
will  be  deployed  by  CALTRANS 
employees  or  contractors  during  the 
year  within  the  BEZ  located  between 
piers  52  and  57,  except  for  when 
constmction  equipment  is  required  for 
seismic  retrofitting  of  piers  52  through 
57;  and  (3)  minimize  vessel  traffic  to  the 
greatest  extent  practicable  in  the 
exclusion  zone  when  conducting 
construction  activities  between  piers  52 
and  57.  The  boundary  of  the  current  and 
previous  BEZs  is  rectangular  in  shape 
(1700  ft  (518  m)  by  800  ft  (244  m))  and 
completely  encloses  Castro  Rocks  and 
piers  52  through  57,  inclusive.  The 
northern  boundary  of  the  BEZ  is  located 
300  ft  (91  m)  from  the  most  northem  tip 
of  Castro  Rocks,  and  the  southern 
boundary  is  located  300  ft  (91  m)  from 
the  most  southem  tip  of  Castro  Rocks. 
The  eastern  boundary  was  located  300 
ft  (91  m)  from  the  most  eastern  tip  of 
Castro  Rocks,  and  the  westem  boundary 
is  located  300  ft  (91  m)  fix>m  the  most 
westem  tip  of  Castro  Rocks.  The  BEZ  is 
restricted  as  a  controlled  access  area  and 
is  marked  off  with  buoys  and  warning 
signs  for  the  entire  year. 

For  this  IHA,  at  the  request  of 
CALTRANS,  NMFS  has  shifted  the 
boimdary  of  the  BEZ  bom  its  ciuient 
location  so  that  the  eastern  boundary  is 
shifted  fix>m  100  ft  (30.5  m)  east  of  pier 
57  to  100  ft  (30.5  m)  west  of  pier  57. 
This  will  maintain  a  400-ft  (122-m) 
"buffer,"  as  opposed  to  the  existing 
600-ft  (183-m)  buffer,  between  the  work 
at  pier  57  and  "A"  rock.  CALTRANS 
believes  that  this  modification  is 
reasonable  based  on  observed  seal 
behavior  during  the  construction  within 
the  BEZ  that  harbor  seals  adjusted  their 
location  preference  on  Castro  Rocks  by 
moving  westerly  to  rocks  further  &t)m 
the  construction  (see  discussion 
previously  in  this  document).  However, 
CALTRANS  notes  that  there  has  not 
been  a  statistically  significant  change  in 
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the  total  numbers  of  animals  that  utilize 
the  Castro  Rocks  haulout. 

In  addition  to  shifting  the  eastern 
boundary  of  the  BEZ,  at  the  request  of 
CALTRANS,  NMFS  has  modified  the 
period  in  which  work  is  allowed  in  the 
vicinity  of  Castro  Rocks  from  February 
15th  to  March  1st.  CALTRANS 
requested  this  modification  due  to 
unforseen  circumstances  affecting  the 
abUify  of  the  contractor  to  conduct 
seismic  retrofit  work  on  pier  57.  This 
will  allow  the  contractor  to  complete 
the  work  this  coming  season  and  to  stay 
under  budget.  The  previous  Work 
Closiue  Period  (February  15-July  31) 
was  designed  to  encompass  the  entire 
harbor  seal  pupping  and  breeding 
seasons  and  nearly  the  entire  molting 
season  at  Castro  Rocks.  Thus,  the  Work 
Closure  Period  included  the  entire 
pupping  season  at  Castro  Rocks  and  a 
substantial  pre-pupping  period  when 
females  are  moving  into  pupping  areas 
(62  FR  67045,  December  23, 1997). 
Because  moving  the  beginning  of  the 
Work  Closure  Period  from  February 
15th  to  March  1st  will  still  provide  a  2- 
week  window  prior  to  the  onset  of 
successful  pupping  (March  15th),  and 
because  NMFS  does  not  find  scientific 
evidence  indicating  that  female  harbor 
seals  need  a  "quiet  period"  from  general 
noise  in  order  to  pup  successfully, 
NMFS  has  determined  that  shifting  the 
beginning  of  the  Work  Closure  Period 
frt)m  February  15th  to  March  1st  would 
not  have  a  significant  impact  on  harbor 
seal  pupping. 

Finally,  at  CALTRANS  request,  NMFS 
has  modified  the  period  in  which  work 
is  allowed  in  the  vicinity  of  Castro 
Rocks  from  August  1st  to  a  new  date  of 
July  16th.  As  mentioned  in  previous 
docimients,  newborn  harbor  seal  pups 
are  able  to  swim  immediately  after  birth 
(Zeiner  et  al.,  1990)  and  pups  are 
weaned  by  the  first  week  of  June. 
Therefore  terminating  the  Work  Closure 
Period  on  July  16th  is  not  expected  to 
affect  pup  survival.  Under  the  current 
§nd  previous  authorizations,  the  July 
31st  ending  date  for  the  Work  Closure 
Period  was  established  to  protect  harbor 
seals  during  the  molting  season. 
However,  those  documents  also  noted 
that  it  is  likely  that  harbor  seals  evolved 
adaptive  mechanisms  to  deal  with 
exposure  to  the  water  during  the  molt. 
For  example,  on  some  harbor  seal  haul- 
outs  (such  as  Castro  Rocks)  during  the 
molting  season  seals  must  enter  the 
water  once  or  even  twice  a  day  due  to 
tidal  fluctuations  limiting  access  to  the 
haul-out.  Also,  since  harbor  seals  lose 
hair  in  patches  during  the  molt,  they  are 
never  completely  hairless  and  would 
not  be  as  vulnerable  to  heat  loss  in  the 
water  during  this  period  compared  to 


other  seals  [e.g.,  elephant  seals)  that  lose 
all  their  hair  at  one  time.  Finally,  if  the 
levels  of  harbor  seal  disturbance  during 
the  molt  are  relatively  high,  seals  are 
likely  to  utilize  other  local  haul-out  sites 
during  the  molt  (DeLong,  R.,  pers. 
commun.  1997;  Hanan,  D.,  pers. 
commun.  1997;  Harvey,  J.,  pers. 
commun.  1997).  Hanan  (1996)  foimd 
that  although  harbor  seals  tagged  at  an 
isolated  southern  California  haul-out 
tended  to  exhibit  site  fidelity  during  the 
molt,  some  seals  were  observed  molting 
at  other  nearby  haul-outs.  Based  on 
these  reasons,  NMFS  has  preliminarily 
determined  that  changing  the  last  day  of 
the  Work  Closure  Period  to  July  15th 
should  not  significantly  affect  harbor 
seals  in  general  or  molting  seals  at 
Castro  Rocks  in  particular. 

Monitoring 

NMFS  is  requiring  CALTRANS  to 
continue  to  monitor  the  impact  of 
seismic  retrofit  construction  activities 
on  harbor  seals  at  Castro  Rocks. 
Monitoring  will  be  conducted  by  one  or 
more  NMFS-approved  monitors. 
CALTRANS  is  to  monitor  at  least  one 
additional  harbor  seal  haulout  within 
San  Francisco  Bay  to  evaluate  whether 
harbor  seals  use  alternative  haulout 
areas  as  a  result  of  seismic  retrofit 
distiu-bance  at  Castro  Rocks. 

The  monitoring  protocol  is  divided 
into  the  Work  Period  Phase  (July  16 
through  February  28)  and  the  Work 
Closure  Period  Phase  (March  1  through 
July  15).  During  the  Work  Period  Phase 
and  Work  Closure  Period  Phase,  the 
monitor(s)  will  conduct  observations  of 
seal  behavior  at  least  3  days/week  for 
approximately  one  tidal  cycle  each  day 
at  Castro  Rocks.  The  following  data  will 
be  recorded:  (1)  Number  of  seals  and  sea 
lions  on  site;  (2)  date;  (3)  time;  (4)  tidal 
height;  (5)  number  of  adults,  subadults, 
and  pups;  (6)  number  of  individuals 
with  red  pelage;  (7)  number  of  females 
and  males;  (8)  nimiber  of  molting  seals; 
and  (9)  details  of  any  observed 
disturbances.  Concurrently,  the 
monitors)  will  record  general 
construction  activity,  location,  duration, 
and  noise  levels.  At  least  2  nights/week, 
the  monitor  will  conduct  a  harbor  seal 
census  after  midnight  at  Castro  Rocks. 
In  addition,  prior  to  any  construction 
between  piers  52  and  57,  inclusive,  the 
monitor(s)  will  conduct  baseline 
observations  of  seal  behavior  at  Castro 
Rocks  and  at  the  alternative  site(s)  once 
a  day  for  a  period  of  5  consecutive  days 
immediately  before  the  initiation  of 
construction  in  the  area  to  establish  pre- 
construction  behavioral  patterns.  During 
the  Work  Period  and  Work  Closure 
Period  Phases,  the  monitor(s)  will 
conduct  observations  of  seal  behavior 


and  collect  appropriate  data  at  the 
alternative  Bay  harbor  seal  haulout  at 
least  3  days/week  (Work  Period)  and  2 
days/week  (Work  Closure  Period), 
during  a  low  tide. 

In  addition,  NMFS  is  requiring  that, 
immediately  following  the  completion 
of  the  seismic  retrofit  construction  of 
the  Bridge,  the  monitors)  will  conduct 
observations  of  seal  behavior,  at  Castro 
Rocks,  at  least  5  days/ week  for 
approximately  1  tidal  cycle  (high  tide  to 
high  tide)  each  day,  for  one  week/month 
during  the  months  of  April,  July, 
October,  and  January.  At  least  2  nights/ 
week  during  this  same  period,  the 
monitor  will  conduct  an  additional 
harbor  seal  census  after  midnight. 

Reporting 

Under  previous  IHAs,  CALTRANS 
has  provided  monitoring  reports  (Green 
et  al.  (2001 ,  2002).  The  findings  ftY)m 
these  reports  have  been  siunmarized 
previously  in  this  document. 

CALTRANS  will  provide  weekly 
reports  to  the  Southwest  Regional 
Administrator  (Regional  Administrator). 
NMFS,  including  a  summary  of  the 
previous  week's  monitoring  activities 
and  an  estimate  of  the  number  of  harbor 
seals  that  may  have  been  disturbed  as  a 
result  of  seismic  retrofit  construction 
activities.  These  reports  will  provide 
dates,  time,  tidal  height,  maximum 
number  of  harbor  seals  ashore,  number 
of  adults,  sub-adults  and  pups,  number 
of  females/males,  number  of  harbor 
seals  with  a  red  pelage,  and  any 
observed  disturbances.  A  description  of 
retrofit  activities  at  the  time  of 
observation  and  any  sound  pressure 
levels  measurements  made  at  the 
haulout  will  also  be  provided.  A  draft 
interim  report  must  be  submitted  to 
NMFS  by  April  30,  2003. 

A  draft  final  report  must  be  submitted 
to  the  Regional  Administrator  within  90 
days  after  the  expiration  of  this  IHA.  A 
final  report  must  be  submitted  to  the 
Regional  Administrator  within  30  days 
after  receiving  comments  from  the 
Regional  Adininistrator  on  the  draft 
final  report.  If  no  comments  are  received 
from  NMFS,  the  draft  final  report  will 
be  considered  to  be  the  final  report. 

CALTRANS  will  provide  NMFS  with 
a  follow-up  report  on  the  post- 
construction  monitoring  activities 
within  18  months  of  project  completion 
in  order  to  evaluate  whether  haulout 
patterns  are  similar  to  the  pre-retrofit 
haul-out  patterns  at  Castro  Rocks. 

National  Environmental  Policy  Act 

In  conjimction  with  the  promulgation 
of  regulations  implementing  section 
101(a)(5)(D)  of  the  MMPA.  NMFS 
completed  an  Enviroimiental 
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Assessment  (EA)  on  May  9. 1995.  that 
addressed  the  impacts  on  the  human 
environment  from  issuance  of  IHAs  and 
the  alternatives  to  that  action.  NMFS' 
analysis  resulted  in  a  Finding  of  No 
Significant  Impact.  In  addition.  NMFS 
prepared  an  EA  in  1997  that  concluded 
that  the  impacts  of  CALTRANS'  seismic 
retrofit  construction  of  the  Bridge  will 
not  have  a  significant  impact  on  the 
himian  environment.  Accordingly,  this 
action  has  not  changed  significantly 
frxim  the  1997  action,  it  is  categorically 
.  excluded  from  further  NEPA  analysis 
and,  therefore,  a  new  EA  will  not  be 
prepared.  A  copy  of  these  two  relevant 
EAs  are  available  upon  request. 

Conclusions 

NMFS  has  determined  that  the  short- 
term  impact  of  the  seismic  retrofit 
construction  of  the  Bridge,  as  described 
in  this  document,  should  result,  at 
worst,  in  the  temporary  modification  in 
behavior  by  harbor  seals  and,  possibly, 
by  some  California  sea  lions.  While 
behavioral  modifications,  including 
temporarily  vacating  the  haulout,  may 
be  made  by  these  species  to  avoid  the 
resultant  visual  and  acoustic 
disturbance,  this  action  is  expected  to 
have  a  negligible  impact  on  the  animals. 
In  addition,  no  take  by  injury  and/or 
death  is  anticipated,  and  harassment 
takes  will  be  at  the  lowest  level 
practicable  due  to  incorporation  of  the 
mitigation  measures  mentioned 
previously  in  this  dociunent. 

Authorization 

For  the  reasons  previously  discussed, 
NMFS  has  issued  an  IHA  for  a  1-year 
period,  for  the  incidental  harassment  of 
harbor  seals  and  California  sea  lions  by 
the  seismic  retrofit  of  the  Richmond-San 
Rafael  Bridge,  San  Francisco  Bay,  CA, 
provided  the  above  mentioned 
mitigation,  monitoring  and  reporting 
requirements  are  incorporated. 

Dated:  September  23.  2002. 
David  Cottingham, 
Deputy  Director,  Office  of  Protected 
Resources,  National  Marine  Fisheries  Service. 
[FR  Doc.  02-24758  Filed  9-27-02;  8:45  am] 
mXINQ  COOE  3510-22-8 
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Endangered  and  Threatened  Species; 
Talce  of  Anadromous  Fish 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 


Atmospheric  Administration  (NOAA), 

Commerce. 

ACnON:  Receipt  of  applications  for 

scientific  research  permits  (1400, 1401) 

and  request  for  comment. 

summary:  Notice  is  hereby  given  that 
NMFS  has  received  an  application  for 
scientific  research  from  Wildlands,  Inc. 
(WILDLANDS)  in  Citrus  Heights,  CA 
(1400),  and  the  California  Department  of 
Water  Resources  (CDWR)  in 
Sacramento,  CA  (1401).  These  permits 
would  afiect  three  Evolutionarily 
Significant  Units  (ESUs)  of  salmonids 
identified  in  Supplementary 
Information  below.  This  docimient 
serves  to  notify  the  public  of  the 
availability  of  the  permit  applicatioQ  for 
review  and  comment  before  a  final 
approval  or  disapproval  is  made  by 
NMFS. 

DATES:  Written  comments  on  the  permit 
applications  must  be  received  at  the 
appropriate  address  or  fax  number  (see 
ADDRESSES)  no  later  than  5  p.m.  Pacific 
Standard  Time  on  October  30,  2002. 
ADDRESSES:  Written  comments  on  the 
modification  request  should  be  sent  to 
the  appropriate  office  as  indicated 
below.  Conmients  may  also  be  sent  via 
fax  to  the  number  indicated  for  the 
request.  Comments  will  not  be  accepted 
if  submitted  via  e-mail  or  the  internet. 
The  applications  and  related  documents 
are  available  for  review,  by 
appointment,  for  permits  1400  and 
1401:  Protected  Resources  Division, 
NMFS,  650  Capitol  Mall,  Suite  8-300, 
Sacramento.  CA  95814  (ph:  916-930- 
3600,  fax:  916-930-3629).  Docimients 
may  also  be  reviewed  by  appointment  in 
the  Office  of  Protected  Resources,  F/ 
PR3,  NMFS,  1315  East-West  Highway, 
Silver  Spring,  MD  20910  3226  (301  713 
1401). 

FOR  FURTHER  INFORMATION  CONTACT:  For 
permits  1400  and  1401:Rosalie  del 
Rosario  at  phone  number  916-930- 
3600,  or  e-mail: 
Rosalie.  delRosario@n  oaa.gov. 

SUPPLEMENTARY  INFORMATION: 

Authority 

Issuance  of  permits  and  permit 
modifications,  as  required  by  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531  1543)  (ESA),  is  based  on  a 
finding  that  such  permits/modifications: 
(1)  Are  applied  for  in  good  faith;  (2) 
would  not  operate  to  the  disadvantage 
of  the  listed  species  which  are  the 
subject  of  the  permits;  and  (3)  are 
consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
ESA.  Authority  to  take  listed  species  is 
subject  to  conditions  set  forth  in  the 
permits.  Permits  and  modifications  are 


issued  in  accordance  with  and  are 
subject  to  the  ESA  and  NMFS 
regulations  governing  listed  fish  and 
wildlife  permits  (50  CFR  parts  222-226). 

Those  individuals  requesting  a 
hearing  on  an  application  listed  in  this 
notice  should  set  out  the  specific 
reasons  why  a  hearing  on  that 
application  would  be  appropriate  (see 
ADDRESSES).  The  holding  of  such  a 
hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries, 
NOAA.  All  statements  and  opinions 
contained  in  the  permit  action 
simimaries  are  those  of  the  applicant 
and  do  not  necessarily  reflect  the  views 
of  NMFS. 

Species  Covered  in  This  Notice 

This  notice  is  relevant  to  three 
federally-listed  salmonid  ESUs: 
endangered  Sacramento  River  Winter- 
run  Chinook  salmon  [Oncorhynchus     . 
tshawytscha).  threatened  Central  Valley 
Spring-run  Chinook  salmon  (O. 
tshawytscha),  and  threatened  Central 
Valley  steelhead  (O.  mykiss). 


New  Applications  Received 

WILDLANDS  requests  a  1-year  permit 
for  takes  of  adult  and  juvenile 
endangered  Sacramento  River  Winter- 
run  Chinook  salmon,  threatened  Central 
Valley  Spring-run  Chinook  salmon,  and 
threatened  Central  Valley  steelhead  to 
monitor  seasonal  fish  use  of  newly 
created  aquatic  habitat  within  the 
restored  tidal  wetlands  on  Kimball 
Island  (in  the  Sacramento-San  Joaquin 
Delta).  CDWR  requests  a  2.5-year  permit 
for  takes  of  adult  and  juvenile 
endangered  Sacramento  River  Winter- 
run  Chinook  salmon,  threatened  Central 
Valley  Spring-run  Chinook  salmon,  and 
threatened  Central  Valley  steelhead  to 
study  the  temporal  and  spatial 
distribution  of  fish  in  relation  to  the 
Sacramento  Deep  Water  Ship  Channel 
Lock.  The  goal  of  the  study  is  to 
evaluate  fish  passage  in  the  boat  lock 
system. 

Dated:  September  23,  200^. 
Phil  WiUiams, 

Chief  Endangered  Species  Division, Office  of 
Protected  Resources,  National  Marine 
Fisheries  Service. 

[FR  Doc.  02-24757  Filed  &-27-02:  8:45  am) 
BILUNO  CODE  3510-23-S 
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DEPARTMENT  OF  COMMERCE 

Patent  and  Trademark  Office 

[DocKat  No.  2002-C-006] 

Notice  of  Pubiication  of  a  2002  Annual 
index  to  ttie  Eiectronic  Official  Gazette 
of  tfie  Patent  and  Trademark  Office— 
Patenta  (eOG:P) 

AGENCY:  Patent  and  Trademark  Office. 

Commerce. 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  United  States  Patent  and  Trademark 
Office  (USPTO)  will  publish  a  2002 
Annual  Index  to  the  electronic  version 
of  the  Official  Gazette  of  the  United 
States  Patent  and  Trademark  Office — 
Patents  (eOG:P).  This  annual  index  will 
be  published  on  DVD-ROM. 

DATES:  The  eOG:P  began  publication  on 
July  2.  2002.  Publication  of  the  eOG:P 
Annual  Index  for  2002  will  occur  in 
early  2003. 

SUPPLEMENTARY  INFORMATION:  The 
USPTO  has  announced  that  a  2002 
Annual  Index  to  the  Electronic  Official 
Gazette  of  the  United  States  Patent  and 
Trademark  Office — Patents  (eOG:P)  will 
be  published  on  DVD-ROM  in  early 
2003.  Although  the  eOG.P  began 
publication  in  July  2002,  the  eOG:P 
team  is  gathering  and  converting  the 
data  from  January  through  June  in  order 
to  provide  a  complete  annual  index. 

This  annual  index  will  be  cumulative 
of  the  information  contained  in  the 
weekly  issues  of  the  eOG:P  for  2002. 
Indexes  and  bibliographic  records  for 
the  year  will  be  included  in  this  one 
source.  Bibliographic  records  contain  a 
representative  claim  and  drawing  (if 
applicable)  as  well  as  classification, 
inventor  and  assignee  information. 
Consistent  with  the  weekly  eOG:P 
issues,  patents  can  be  browsed  by  type 
of  patent  (utility,  plant,  etc.), 
classification  (class  or  class/subclass), 
patentee  name,  and  geographical 
location.  The  Official  Gazette  Notices, 
covering  both  patents  and  trademarks, 
will  also  be  included. 

Due  to  the  large  amount  of  data,  the 
eOG:P  Annual  Index  will  be  published 
on  one  or  two  DVD-ROM  discs,  not  on 
CD-ROM.  The  price  of  the  eOG.P 
Annual  Index  will  be  $300.00;  it  is  not 
included  in  the  annual  subscription 
price  of  the  eOG:P.  Subscribers  will 
receive  notification  when  the  annual 
index  is  available. 

The  Index  of  Patents  Issued  From  the 
U.S.  Patent  and  Trademark  Office  will 
be  published  in  paper  format  through 
2002  to  coincide  with  the  paper 
publication  of  the  Official  Gazette — 


Patents,  the  last  paper  issue  of  which  is 
September  24,  2002.  This  publication 
will  continue  to  be  supplied  by  the 
Superintendent  of  Documents,  U.S. 
Government  F*rinting  Office.  For  more 
information,  please  visit  the  GPO  Web 
site  at:  http://www.access.gpo.gov/ 
sudocs/. 

FOR  FURTHER  INFORMATION  CONTACT: 
Information  Products  Division,  Crystal 
Park  3,  Suite  441,  Washington,  DC 
20231.  Phone:  (703)  306-2600,  Fax: 
(703)  306-2737.  cassis@uspto.gov. 

Dated:  September  23.  2002. 
James  E.  Rogan, 

Under  Secretary  of  Commerce  for  Intellectual 
Property  and  Director  of  the  United  States 
Patent  and  Trademark  Office. 

[FR  Doc.  02-24756  Filed  9-27-02:  8:45  am] 

BILLiNG  CODE  3510-1»-P 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton,  Wool  and  Man-Made  Fiber 
Textile  Products  Produced  or 
Manufactured  in  Malaysia 

September  25,  2002. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  October  1,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482^ 
4212.  For  information  on  the  quota' 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850,  or  refer  to  the  U.S.  Customs 
website  at  http://www.customs.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  Apparel  website  at  http:// 
otexa.ita.doc.gov. 

SUPPLEMENTARY  INFORMATION: 

Autiiority:  Section  204  of  the  Agricultural 
Act  of  1956.  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  current  limit  for  Categories 
331pt./631pt.  is  being  increased  due  to 
the  recrediting  of  unused  carryforward 
to  this  limit;  and  the  limit  for  Categories 
445/446  is  being  increased  for  carryover, 
and  swing  from  Categories  341/641. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 


CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  66  FR  65178. 
published  on  December  18,  2001).  Also 
see  66  FR  63030,  published  on 
December  4,  2001. 

D.  Michael  Hutcliinson, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

September  25,  2002. 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  27,  2001,  by  the 
-Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textiles  and  textile  products 
and  silk  blend  and  other  vegetable  Bber 
apparel,  produced  or  manufactured  in 
Malaysia  and  exported  during  the  twelve- 
month period  which  began  on  January  1, 
2002  and  extends  through  December  31, 
2002. 

Effective  on  October  1,  2002,  you  are 
directed  to  increase  the  limits  for  the 
following  categories,  as  provided  for  under 
the  Uruguay  Round  Agreement  on  Textiles 
and  Clothing: 


Category 

Adjusted  twelve-month 
limit' 

Other  specific  limits 

331pt./631pt.2  

713,170  dozen  pairs. 

341/641  

2,504,714  dozen  of 

which  not  more  than 

924,369  dozen  shall 

be  in  Category  341. 

445/446 

37,474  dozen. 

'The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  Decemtwr 
31,2001. 

^Category  331  pt.:  all  HTS  numbers  except 
611610.1720.  611610.4810,  6116.10.5510, 
611610.7510,  611692.6410,  6116.92.6420, 
611692.6430.  6116.92.6440,  6116.92.7450, 
611692.7460,  6116.92.7470,  611692.8800, 
6116.92.9400  and  6116.99.9510.;  Category 
631  pt.:  all  HTS  numbers  except  6116.10.1730, 
611610.4820,  611610.5520,  611610.7520, 
611693.8800,  611693.9400.  6116.99.4800, 
61 16.99.5400  and  61 16.99.9530. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
D.  Michael  Hutchinson, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.02-24759  Filed  »-27-02;  8:45  am] 

BILLING  CODE  3S10-OR-S 
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CORPORATION  FOR  NATIONAL  AND 
COMMUNmr  SERVICE 

Information  Collection;  SulNniaaion  for 
0MB  Review;  Comment  Request 

AGENCY:  Corporation  for  National  and 
Community  Service. 
ACTION:  Notice. 

SUMMARY:  The  Corporation  for  National 
and  Community  Service  (hereinafter  the 
"Corporation")  has  submitted  a  public 
information  collection  request  (ICR)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995,  Public  Law  104- 
13,  (44  U.S.C.  Chapter  35).  Copies  of 
this  ICR,  with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the  Corporation  for  Nationd  and 
Community  Service,  Peter  Boynton,  at 
(202)  606-5000,  extension  499, 
lPBoynton@cns.gov);  (TTY/TDD)  at 
(202)  606-5256  between  the  hours  of  9 
a.m.  and  4  p.m.  Eastern  Standard  Time, 
Monday  through  Friday. 

Comments  should  be  sent  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Room  10235,  Attn:  Ms.  Brenda 
Aguilar.  OMB  Desk  OfBcer  for  the 
Corporation  for  National  and 
Community  Service,  Washington,  DC 
20503,  within  30  days  from  the  date  of 
publication  in  this  Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Corporation,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
Corporation!^  estimate  of  the  burden  of 
the  proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Propose  ways  to  enhance  the 
quality,  utility  and  clarity  of  the 
information  to  be  collected;  and 

•  Propose  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

Description 

'  The  Corporation  is  seeking  public 
comment  pursuant  to  final  approval  of 
a  web-based  senior  service  recruitment 
system,  called  "Join  Senior  Service 
Now"  (JASON),  that  will  enable  older 


Americans  who  are  interested  in 
volunteering  to  match  their  interests 
and  talents  with  community  homeland 
security  and  other  critical  community 
needs  that  have  been  identified  by  local 
National  Senior  Service  Corps  (Senior 
Corps)  grant  projects.  This  system  was 
deployed  on  April  3,  2002  after  being 
granted  a  six  month  emergency  approval 
by  OMB,  and  can  be  accessed  by  the 
public  at  the  following  Web  site: 
http://www.joinseniorservice.org. 

Type  of  Review:  Renewal. 

Agency:  Corporation  for  National  and 
Community  Service. 

Title:  National  Senior  Service  Corps 
"Join  Senior  Service  Now"  (JASON). 

OMB  Number:  3045-00778. 

Agency  Number:  None. 

Affected  Public:  Prospective  senior 
volunteers. 

Total  Respondents:  2,340,000. 

Frequency:  At  the  discretion  of 
respondents. 

Average  Time  Per  Response:  0.25 
hours  for  initial  response;  0.7  hours  for 
subsequent  responses. 

Estimated  Total  Burden  Hours: 
413,400  hours. 

Total  Burden  Cost  (capital/startup): 
None. 

Total  Burden  Cost  (operating/ 
maintenance):  None. 

Dated:  September  24,  2002. 
less  Scaneli, 

Director,  National  Senior  Service  Corps. 
[FR  Doc.  02-24740  Filed  9-27-02;  8:45  am] 
BILUNG  cooc  eoso-ss-p 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0142] 

FMaral  Acquiattlon  Regulation; 
Submlaaion  for  OMB  Review;  Paat 
Performance  Information 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  OMB  clearance. 

summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Mfmeigement  and  Budget  (OMB)  a 
request  to  review  and  approve  an 


extension  of  a  currently  approved 
information  collection  requirement 
concerning  past  perfonoance 
information.  A  request  for  public 
comments  was  published  in  the  Federal 
Register  at  67  FR  45707  on  July  10, 
2002.  No  comments  were  received. 
Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  FAR, 
and  whether  it  will  have  practical 
utility;  whether  our  estimate  of  the 
public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodology; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  in  which  we  can 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriate 
technological  collection  techniques  or 
other  forms  of  information  technology. 

DATES:  Submit  comments  on  or  before 
October  30,  2002. 

ADDRESSES:  Submit  comments  regarding 
this  burden  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden  to:  FAR  Desk  Officer,  OMB, 
Room  10102,  NEOB,  Washington,  DC 
20503,  and  a  copy  to  the  General 
Services  Administration,  FAR 
Secretariat  (MVP),  1800  F  Street,  NW., 
Room  4035,  Washington,  DC  20405. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laura  Smith,  Acquisition  Policy 
Division,  GSA  (202)  208-7279. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

Past  performance  information  is 
relevant  information,  for  future  source 
selection  purposes,  regarding  a 
contractor's  actions  under  previously 
awarded  contracts.  When  past 
performance  is  to  be  evaluated,  the  rule 
states  that  the  solicitation  shall  afford 
offerors  the  opportunity  to  identify 
Federal,  state  and  local  government,  and 
private  contracts  performed  by  offerors 
that  were  similar  in  nature  to  the 
contract  being  evaluated. 

B.  Annual  Reporting  Burden 

Respondents:  150.000. 
Responses  Per  Respondent:  4. 
Annual  Responses:  600,000. 
Hours  Per  Response:  2. 
Total  Burden  Hours:  1,200,000. 

Obtaining  Copies  of  Proposab 

Requesters  may  obtain  a  copy  of  the 
information  collection  documents  from 
the  General  Services  Administration, 
FAR  Secretariat  (MVP).  Room  4035, 
Washington,  DC  20405,  telephone  (20Z) 
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501-4755.  Please  cite  0MB  Control  No. 
9000-0142,  Past  Performance 
Information,  in  all  correspondence. 

Dated:  September  23,  2002. 
Al  Nfatera, 

Director,  Acquisition  Policy  Division. 
[FR  Doc.  02-24711  Filed  9-27-02;  8:45  am) 
BILIJNG  COOE  6820-EP-P 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

agency:  Department  of  Education. 
ACTION:  Notice. 

SUIMMARY:  The  Leader.  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
November  29,  2002. 
SUPPl£MENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(0MB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  0MB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.,  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner;  (3)  is  the  estimate 
of  burden  acciirate;  (4)  how  might  the 


Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  ii^ormation 
technology. 

Dated:  September  24,  2002. 

John  D.  Tressler, 

Leader,  Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information  Officer. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  Reinstatement. 

Title:  National  Postsecondary  Student  Aid 
Study:  2004. 

Frequency:  One  time. 

Affected  Public:  Individuals  or  household; 
Businesses  or  other  for-profit;  Not-for-profit 
institutions. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  1,204. 

Burden  Hours:  4,125. 

Abstract:  The  2004  National  Postsecondary 
Student  Aid  Study  is  being  conducted  to 
meet  the  continuing  need  for  national-level 
data  about  significant  financial  aid  issues  for 
students  enrolling  in  postsecondary 
education.  Information  about  financial  aid 
policies  and  postsecondary  affordability  is 
critical  to  policymakers  who  determine  the 
need  analysis  formulas  for  Pell  Grants, 
maximum  amounts  for  student  loans  and 
other  need-based  federal  programs,  and 
estimate  the  continuing  and  future  burden 
that  ensuring  federal  aid  places  on  the 
Federal  Government.  For  the  first  time  this 
study  will  also  collect  representative  data  on 
state  aid  and  tuition  policies  which  have 
been  previously  unavailable  at  the  student 
level.  This  clearance  request  covers  field  test 
and  full-scale  activities.  This  interview  will 
collect  information  on  background,  program 
of  study,  enrollment  status,  federal  aid 
amounts,  state  aid  amounts,  other  types  of 
aid,  tuition,  school-related  expenses,  student 
and  parent  finances,  student  employment, 
credit  card  usage,  and  educational 
expectations. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov,  by 
selecting  the  "Browse  Fending  Collections" 
link  and  by  clicking  on  link  number  2165. 
When  you  access  the  information  collection, 
click  on  "Download  Attachments  "  to  view. 
Written  requests  for  information  should  be 
addressed  to  Vivian  Reese,  Department  of 
Education,  400  Maryland  Avenue,  SW,  Room 
4050,  Regional  Office  Building  3, 
Washington,  DC  20202-4651  or  to  the  e-mail 
address  vivian_reese@ed.gov.  Requests  may 
also  be  electronically  mailed  to  the  e-mail 
address  OCIO  RIMG@ed.gov  or  faxed  to  202- 
70&-9346.  Please  specify  the  complete  title  of 
the  information  collection  when  making  your 
request. 

Comments  regarding  burden  and/or  the  - 
collection  activity  requirements  should  be 
directed  to  Kathy  Axt  at  her  e-mail  address 
Kathy.Axt@ed.gov.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 


(TDD)  may  call  the  Federal  Information  Relay 
Service  (FIRS)  &t  1-600-877-8339. 
[FR  Doc.  02-24686  Filed  9-27-02;  8:45  am) 
BHUNS  CODE  4000-01-P 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
ACTION:  Notice. 

SUMMARY:  The  Leader,  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
November  29,  2002. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  Uiat  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  follov^ng:  (1)  Tjrpe 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Sununary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

The  Department  of  Education  is 
especially  interested  in  public  conunent 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department:  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner;  (3)  is  the  estimate 
of  burden  accurate;  (4)  how  might  the 
Department  enhance  the  quality,  utility', 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
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through  the  use  of  information 
technology. 

Dated:  September  24,  2002. 

John  D.  Tressler, 

Leader,  Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information  Officer. 

OflBce  of  Postsecondary  Education 

Type  of  Review:  Reinstatement. 

Titie:  Application  for  Recognition  of 
Accrediting  Agencies. 

Frequency:  Annually  and  every  five 
years. 

Affected  Public:  Not-for-profit 
institutions. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  61. 
Buiden  Hours:  1,036. 

Abstract:  This  information  is  needed 
to  determine  if  an  accrediting  agency 
complies  with  the  Criteria  for 
Recognition  and  should  be  recognized 
by  the  Secretary. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov, 
by  selecting  the  "Browse  Pending 
Collections"  link  and  by  clicking  on 
link  nimiber  2166.  When  you  access  the 
information  collection,  click  on 
"Download  Attachments"  to  view. 
Written  requests  for  information  should 
be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651  or  to  the  e-mail  address 
vivian_reese@ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  e-mail 
address  0C10_RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 

Conunents  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Joseph  Schubart  at 
his  e-mail  address  Joe.Schubart@ed.gov. 
Individuals  who  use  a 
teleconununications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

[FR  Doc.  02-24760  Filed  »-27-02;  8:45  am] 
BHJJNQ  COOe  400IM>1-U 


DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
ACTION:  Notice. 

SUMMARY:  The  Leader,  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer  invites 
comments  on  the  submission  for  OMB 


review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  October 
30,  2002. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Lauren  Wittenberg,  Desk 
Officer,  Department  of  Education,  Office 
of  Management  and  Budget,  725  17th 
Street,  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  e-mail  address 
Lauren_Wittenberg@omb.eop.gov. 

SUPPI.EMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  io  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:  September  24,  2002. 
John  D.  TrNsIer, 

Leader,  Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information  Officer. 

OfiBce  of  English  Language  Acquisitions 

Type  of  Review:  Revision. 

Title:  Application  for  Grants  under 
School  Improvement:  Elementary 
School  Foreign  Language  Incentive 
Program. 

Frequency:  Annually. 

Af^ed  Public:  State,  Local,  or  Tribal 
Gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  300. 
Buiden  Hours:  7,650. 


Abstract;  This  application  is  used  by 
public  elementary  schools  and  local 
education  agencies  to  apply  for  formula 
grants  authorized  under  the  "Elementary 
School  Foreign  Language  Incentive 
Program. 

Requests  for  copies  of  the  submission 
for  OMB  review;  comment  request  may 
be  accessed  from  http:// 
edicsweb.ed.gov,  by  selecting  the 
"Browse  Pending  Collections"  link  and 
by  clicking  on  link  number  2108.  When 
you  access  the  information  collection, 
click  on  "Download  Attachments  "  to 
view.  Written  requests  for  information 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW,  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651  or  to  the  e-mail  address 
viVan.reeseded.gov.  Requests  may  also 
be  electronically  mailed  to  the  e-mail 
address  OC10_RMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 

Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Sheila  Carey  at  her 
e-mail  address  Sheila.Carey@ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

[FR  Doc.  02-24684  Filed  9-27-02;  8:45  am) 
MUJNO  COM  4000-01-# 


DEPARTMENT  OF  EDUCATION 

SulNnission  for  OMB  Review;  ^ 
Comment  Request 

agency:  Department  of  Education. 
action:  Notice.  

summary:  The  Leader,  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer  invites 
comments  on  the  submission  for  OMB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 

dates:  Interested  persons  are  invited  to 
submit  comments  on  or  before  October 
30, 2002. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Afhirs, 
Attention:  Lauren  Wittenberg.  Desk 
Officer,  Department  of  Education,  Office 
of  Management  and  Budget,  725  17th 
Street,  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  e-mail  address 
Lauren_Wittenberg@omb.eop.gov. 
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SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:  September  24,  2002. 
lohn  D.  Tressler, 

Leader.  Regulatory  Information  Management 
Group.  Office  of  the  Chief  Information  Officer. 

Office  of  Educational  Research  and 
Improvement 

Tvpe  of  Review:  Revision. 

Title:  No  Child  Left  Behind— Blue 
Ribbon  Schools  Program. 

Frequency:  One  time. 

Affected  Public:  State,  Local,  or  Tribal 
Gov't,  SEAs  or  LEAs;  Not-for-profit 
institutions. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  420. 
Burden  Hours:  16,800. 

Abstmct:  The  purpose  of  the  program 
is  to  recognize  and  present  as  models 
elementary  and  secondary  schools  in 
the  United  States  with  high  numbers  of 
students  from  disadvantaged 
backgrounds  that  dramatically  improve 
student  performance  to  a  high  level  on 
state  or  nationally-normed  assessments 
and  to  recognize  schools  whose  students 
achieve  in  the  top  10  percent  on  state 
or  nationally-normed  assessments. 

Requests  for  copies  of  the  submission 
for  OMB  review;  comment  request  may 
be  accessed  from  http:// 
edicsweb.ed.gov,  by  selecting  the 
"Browse  Pending  Collections"  link  and 
by  clicking  on  link  number  2074.  When 


you  access  the  information  collection, 
click  on  "Download  Attachments  "  to 
view.  Written  requests  for  information 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651  or  to  the  e-mail  address 
vivan.reese@ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  e-mail 
address  OCIO_RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 
Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Kathy  Axt  at  her 
e-mail  address  Kathy.Axt@ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

[FR  Doc.  02-24685  Filed  9-27-02;  8:45  am] 

BILUNG  CODE  4000-01-P 


DEPARTMENT  OF  ENERGY  ^ 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL02-1 26-000] 

City  Of  Corona,  Complainant,  v. 
Southern  California  Edison  Company, 
Respondent;  Notice  of  Complaint 

September  23,  2002. 

Take  notice  that  on  September  16, 
2002.  the  City  of  Corona,  California 
(Corona  or  the  City),  at  the  request  of  the 
Commission's  Hotline  staff,  tendered  for 
filing  modifications  to  its  previously- 
filed  complaint  (the  Complaint)  against 
Southern  California  Edison.  On 
September  11,  2002,  Corona  filed  the 
Complaint,  which  references  comments 
made  by  the  Commission's  Hotline  staff. 
The  Hotline  staff  has  subsequently 
requested  the  modifications  to  confirm, 
clarify,  and  expand  upon  the  Hotline 
staff's  role  in  the  instant  mattec  and 
previous  statements  made  to  the  City. 
Numbered  paragraphs  4,  5,  40,  and  64 
should  replace  the  corresponding 
paragraphs  in  the  Complaint. 

A  copy  of  the  fifing  was  served  upon  ^ 
the  Parties. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385,211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 


taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  The 
answer  to  the  modified  complaint  and 
all  comments,  interventions  or  protests 
must  be  filed  on  or  before  October  7, 
2002.  This  filing  is  available  for  review 
at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)  502-8222  or  for 
TTY,  (202)  502-8659.  The  answer  to  the 
complaint,  comments,  protests  and 
interventions  may  be  filed  electronicaUy 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 
ft 
Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-24693  Filed  9-27-02:  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Doclcet  No.  CP02-435-000] 

Williston  Basin  Interstate  Pipeline 
Company;  Notice  of  Application 

September  23,  2002. 

Take  notice  that  on  September  9, 
2002,  Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  P.O.  Box 
5601,  Bismarck,  North  Dakota  58506- 
5601,  filed  in  Docket  No.  CP02-435-000 
an  Abbreviated  Application  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act 
(NGA)  for  authorization  to  correct  and/ 
or  update  applicable  portions  of  the 
Rate  Schedule  X-13  Service  Agreement 
for  services  provided  to  Northern  States 
Power  Company  (NSP)  imder  Rate 
Schedule  X-13  of  Williston  Basin's 
FERC  Gas  Tariff,  Original  Volume  No.  2 
(Tariff),  in  its  entirety,  all  as  more  fully 
set  forth  in  the  application.  This  filing 
is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  docvmient.  For 
assistance,  call  (202)  502-8222  or  for 
TTY,  (202)  502-8659. 
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Williston  Basin  states  that  no  rates  or 
services  performed  under  this  contract 
will  be  adversely  affected  since  the 
proposed  changes  merely  correct  or 
update  current  contract  information, 
and  that  such  changes  had  been 
discussed  with  NSP,  which  signed  an 
amendment  to  the  contract  on  August 
30,  2002,  indicating  its  agreement  that 
such  changes  should  be  made. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214)  and  the  regulations  under 
the  Natural  Gas  Act  (18  CFR  157.10). 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  All  such  motions  or  protests 
should  be  filed  on  or  before  October  15, 
2002,  and,  to  the  extent  applicable,  must 
be  served  on  the  applicant  and  on  any 
other  person  designated  on  the  official 
service  list. 

Protests  and  interventions  may  be 
filed  electronically  via  the  Internet  in 
lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link.  The  Commission 
strongly  encourages  electronic  filings. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

(FR  Doc.  02-24692  Filed  9-27-02;  8:45  am] 

BILLING  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EF02-3031 ,  et  al.] 

United  States  Department  of  Energy,  et 
al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

September  20,  2002. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  United  States  Department  of  Energy 
Western  Area  Powrer  Administration 

[Docket  No.  EF02-51 71-000) 

Take  notice  that  on  September  12, 
2002,  the  Secretary  of  the  Department  of 
Energy,  by  Rate  Order  No.  WAPA-99, 
did  confirm  and  approve  on  an  interim 
basis,  to  be  effective  on  October  1,  2002, 


the  Western  Area  Power 
Administration's  (Western)  Rate 
Schedules  SLIP-F7  for  firm  power  from 
the  Salt  Lake  City  Area  Integrated 
Projects  (SLCA/IP),  SP-PTP6  for  firm 
point-to-point  transmission  on  the 
Colorado  River  Storage  Project  (CRSP). 
SP-NW2  for  network  integration 
transmission  service  on  the  CRSP 
transmission  system,  SP-NFT5  for  non- 
firm  transmission  over  the  same  system, 
and  SP-SD2,  SP-RS2,  SP-EI2,  SP-FR2, 
and  SP-SSR2  for  ancillary  services. 

The  rates  in  Rate  Schedules  SLIP-F7, 
SP-PTP6,  SP-NW2,  SP-NFT5,  SP-SD2, 
SP-RS2,  SP-EI2,  SP-FR2,  and  SP-SSR2 
will  be  in  effect  pending  the  Federal 
Energy  RegtUatory  Conmiission's 
(Commission)  approval  of  these  or  of 
substitute  rates  on  a  final  basis,  ending 
September  30,  2007. 

Comment  Date:  October  11,  2002. 

2.  ISO  New  England  Inc.;  New  England 
Power  Pool 

(Docket  Nos.  ELOO-62-051:  ER98-3853-0181 

Take  notice  that  on  September  13, 
2002,  ISO  New  England  Inc.  submitted 
its  compliance  filing  in  response  to  the 
Commissions  September  4,  2002  Order 
in  the  above  captioned  Dockets. 

Copies  of  said  filing  have  been  served 
upon  all  parties  to  this  proceeding,  and 
upon  NEPOOL  Participants ,  and  upon 
aU  non-Participant  entities  that  are 
customers  imder  the  NEPOOL  Open 
Access  Transmission  Tariff,  as  well  as 
upon  the  utility  regulatory  agencies  of 
the  six  New  England  States, 
Comment  Date:  October  4,  2002. 

3.  Nfidwest  Independent  Transmission 
Sjrstem  Operator,  Inc. 

[Docket  No.  EL02-65-010] 

Take  notice  that  on  September  17, 
2002,  Midwest  Independent 
Transmission  System  Operator,  Inc. 
(Midwest  ISO)  and  PJM  Interconnection, 
L.L.C.  (PJM)  filed  their  further 
compliance  filing  pursuant  to  the 
Commission's  July  31,  2002  order  issued 
in  the  above-referenced  proceeding. 

Comment  Date:  October  8,  2002. 

4.  California  Independent  System 
Operator  Corporation,  Investigation  of 
Wholesale  Rates  of  Public  Utility 
Sellers  of  Energy  and  Ancillary 
Services  in  the  Western  Systems 
Coordinating  Council 

[Docket  Nos.  ER02-165&-000.  ELOl-68-017] 

Take  notice  that  on  September  16, 
2002,  the  California  Independent 
System  Operator  Corporation  (ISO) 
submitted,  in  the  above-referenced 
dockets,  an  informational  letter  in 
compliance  with  the  Commissions  July 
17,  2002  "Order  On  the  California 


Comprehensive  Market  Redesign 
Proposal,"  100  FERC  \  61.060  (2002). 
informing  the  Commission  that  the  ISO 
has  retained  the  services  of  Potomac 
Economics,  LTD,  a  privately-held  S- 
corporation  incorporated  in  the  State  of 
Virginia,  to  perform  the  task  of 
calculating  reference  prices.  The  ISO 
has  served  copies  of  this  filing  upon  all 
entities  that  are  on  the  official  service 
lists  in  the  above-referenced  dockets. 
Comment  Date:  October  4 ,  2002 . 

5.  Tampa  Electric  Company 

[Docket  No.  ER02-2552-000J 

Take  notice  that  on  September  13, 
2002,  Tampa  Electric  Company  (Tampa 
Electric)  tendered  for  filing  a  notice  of 
cancellation  of  the  service  agreement 
with  Mirant  Americas  Energy 
Marketing,  U*  (Mirant)  for  non-firm 
point-to-point  transmission  service 
under  Tampa  Electric's  open  access 
transmission  tariff.  Tampa  Electric 
proposes  that  the  cancellation  be  made 
effective  on  September  13.  2002. 

Copies  of  the  filing  have  been  served 
on  Mirant  and  the  Florida  Public 
Service  Commission. 

Comment  Date:  October  4.  2002. 

6.  Duke  Energy  Corporation 

[Docket  No.  ER02-2553-O00) 

Take  notice  that  on  September  13, 
2002,  Duke  Energy  Corporation,  on 
behalf  of  Duke  Electric  Transmission, 
(collectively,  Duke)  tendered  for  filing  a 
Notice  of  Cancellation  of  the  Service 
Agreement  for  Network  Integration 
Transmission  Service  between  Duke  and 
Cincinnati  Gas  and  Electric  Company, 
PSI  Energy,  Inc.,  and  Cinergy  Services, 
Inc.,  as  agent  for  and  on  behalf  of 
Cinciimati  Gas  and  Electric  Company. 
PSI  Energy,  Inc.,  and  the  Commissioners 
of  Public  Works  of  the  City  of 
Greenwood,  South  Carolina.  Duke 
requests  an  effective  date  for  the  Notice 
of  Cancellation  of  September  14,  2002. 

Comment  Date:  October  4,  2002. 

7.  Southern  California  Edison  Company 

[Docket  No.  ER02-2554-O00I 

Take  notice  that  on  September  16, 
2002,  Southern  California  Edison 
Company  (SCE)  tendered  for  filing 
revised  rate  sheets  (Revised  Sheets)  to 
the  Interconnection  Facilities 
Agreement  (Interconnection  Agreement) 
between  SCE  and  Pastoria  Energy 
Facility,  LLC  (PEF),  Service  Agreement 
No.  12,  under  SCE's  Transmission 
Owner  Tariff,  FERC  Electric  Tariff, 
Substitute  First  Revised  Original 
Volume  No.  6  (Tariff).  The  Revised 
Sheets  include  revised  and  additional 
work  elements,  cost  estimates  and 
revisions  identified  by  SCE  that  are 
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needed  to  interconnect  PEF's  generating 
facility  to  SCE  electrical  system. 

SCE  respectfully  requests  the  Revised 
Sheets  become  effective  on  September 
17,  2002.  Copies  of  this  filing  were 
served  upon  the  Public  Utilities 
Commission  of  the  State  of  California 
and  PEF. 

Comment  Date:  October  7,  2002. 

8.  CenterPoint  Energy  Houston  Electric, 
LLC 

[Docket  No.  ER02-2555-000) 

Take  notice  that  on  September  16, 
2002,  CenterPoint  Energy  Houston 
Electric,  LLC  (CenterPoint  Houston) 
tendered  for  filing  a  Notice  of 
Succession,  along  with  a  revised 
Transmission  Service  Tariff  for 
Transmission  Service  To,  From  and 
Over  Certain  Interconnections, 
reflecting  CenterPoint  Houston's  exact 
name.  As  a  result  of  a  change  in  its 
name  and  corporate  organization, 
CenterPoint  Houston  is  succeeding  to 
the  FERC  Electric  Tariff,  Fourth  Revised 
Volume  No.  1  of  Reliant  Energy  HL&P. 
effective  August  31,  2002. 

Comment  Date:  October  7,  2002. 

9.  Oswego  Harbor  Power  LLC 

[Docket  No.  ER02-2556-0001 

Take  notice  that  on  September  16, 
2002,  Oswego  Harbor  Power  LLC 
(Oswego)  filed  under  section  205  of  the 
Federal  Power  Act,  Part  35  of  the 
regulations  of  the  Federal  Energy 
Regulatory  Commission  (Commission), 
and  Commission  Order  No.  614,  a 
request  that  the  Commission  (1)  accept 
,for  filing  a  revised  market-based  rate 
tariff;  (2)  waive  any  obligation  to  submit 
a  red-lined  version  of  the  ciurently 
effective  tariff;  and  (3)  grant  any  waivers 
necessary  to  make  the  revised  tariff 
sheets  effective  as  soon  as  possible,  but 
no  later  than  60  days  from  the  date  of 
this  filing.  Oswego's  proposed  tariff 
revisions  merely  seek  to  properly 
designate,  update  and  conform  the  tariff 
to  a  format  like  those  that  the 
Commission  has  approved  for  Oswego 
affiliates. 
Comment  Date:  October  7,  2002. 

10.  Orion  Power  MidWest,  L.P. 

[Docket  No.  ER02-2357-0001 

Take  notice  that  on  September  16, 
2002,  Orion  Power  MidWest,  L.P. 
(Orion)  submitted  a  Notice  of 
Termination  pursuant  to  Section  35.15 
of  the  Conmiission's  Regulations,  18 
CFR  35.15  (2002).  Orion  states  that  its 
Ancillary  Services  Agreement  and 
Capacity  Agreement  with  Duquesne 
Light  Company,  accepted  for  filing  in 
Docket  Nos.  ER02-2 108-000  and  ER02- 
2109-000,  respectively,  on  July  26, 


2002,  terminated  by  their  own  terms  at 
midnight  on  August  14,  2002. 

Comment  Date:  October  7,  2002. 
11.  SWEPI  LP 

[Docket  No.  ER02-2558-000  (Kalkaska)] 

Take  notice  that  on  September  17, 
2002,  SWEPI  LP  (SWEPI),  a  limited 
partnership  organized  under  the  laws  of 
Delaware,  petitioned  the  Commission 
for  acceptance  of  its  market-based  rate 
tariff,  waiver  of  certain  requirements 
under  Subparts  B  and  C  of  Part  35  of  the 
Commission's  regulations,  and  the 
granting  of  waivers  and  blanket 
approvals  normally  accorded  sellers 
permitted  to  sell  at  market-based  rates. 
SWEPI  proposes  to  sell  up  to  4  MW  of 
power  from  its  generation  facility 
located  in  Kalkaska,  Michigan. 

Comment  Date:  October  8,  2002. 
Standard  Paragraph 

E.  Any  person  desiring  to  intervene  or 
to  protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  b^ome  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  imder  the 
"e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[PR  Doc.  02-24694  Filed  9-27-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP02-434-000] 

ANR  Pipeline  Company;  Notice  of 
Intent  To  Prepare  an  Environmentol 
Assessment  for  the  Proposed 
WESTLEG  Project  and  Request  for 
Commenta  on  Environmental  Issues 

September  23,  2002. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  will  prepare  an 
environmental  assessment  (EA)  that  will 
discuss  the  environmental  impacts  of 
the  WestLeg  Project  involving 
construction  and  operation  of  facilities 
by  ANR  Pipeline  Company  (ANR)  in 
McHenry  County,  Illinois  and  Walworth 
and  Rock  Counties,  Wisconsin.'  These 
facilities  would  consist  of  about  32.8 
miles  of  replacement  pipeline  and  new 
pipeline  loop,  as  described  below.  This 
EA  will  be  used  by  the  Commission  in 
its  decision-making  process  to 
determine  whether  the  project  is  in  the 
public  convenience  and  necessity. 

U  you  are  a  landowner  receiving  this 
notice,  you  may  be  contacted  by  a 
pipeline  company  representative  about 
the  acquisition  of  an  easement  to 
construct,  operate,  and  maintain  the 
proposed  facilities.  The  pipeline 
company  would  seek  to  negotiate  a 
mutually  acceptable  agreement. 
However,  if  the  project  is  approved  by 
the  Commission,  that  approval  conveys 
with  it  the  right  of  eminent  domain. 
Therefore,  if  easement  negotiations  fail 
to  produce  an  agreement,  the  pipeline 
company  could  initiate  condenmation   '^ 
proceedings  in  accordance  with  state 
law. 

A  fact  sheet  prepared  by  the  FERC 
entitled  "An<Interstate  Natural  Gas 
Facility  On  My  Land?  What  Do  I  Need 
To  Know?"  was  attached  to  the  project 
notice  ANR  provided  to  landovtmers. 
This  fact  sheet  addresses  a  number  of 
typically  asked  questions,  including  the 
use  of  eminent  domain  and  how  to 
participate  in  the  Commission's 
proceedings.  It  is  available  for  viewing 
on  the  FERC  hitemet  Web  site  {http:// 
www.ferc.gov). 

Summary  of  the  Proposed  Pro)ect 

The  proposed  facilities  would  provide 
total  mainline  capacity  of  220,000 
dekatherms/day  to  meet  local 
distribution  company  demand  growth  in 
Rock  and  Dane  Counties,  Wisconsin, 


'  ANR's  application  was  filed  with  the 
Commission  under  section  7  of  the  Natural  Gas  Act 
and  part  157  of  the  Commission's  regulations. 
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and  to  serve  existing  customer  needs  in 
the  general  Janesville,  Wisconsin  area. 

ANR  requests  authorization  to 
construct  26.3  miles  of  30-inch-diameter 
pipeline  loop  through  McHenry  Coimty, 
Illinois  and  Walworth  and  to  Rock 
Counties,  Wisconsin.  ANR  also 
proposes  to  abandon  by  removal  two 
small  diameter  (4  and  6  inches)  lateral 
pipelines  and  replace  them  with  a  new 
20-inch-diameter  lateral.  This  lateral 
woidd  extend  for  about  6.5  miles  in 
Rock  County. 

One  new  meter  station  would  be 
required,  adjacent  to  an  existing  - 
metering  facility.  In  addition,  ANR 
would  upgrade  a  second  meter  station 
and  recalibrate  a  third.  One  new 
mainline  valve  would  be  installed  and 
six  others  modified. 

The  location  of  the  project  facilities  is 
shovtm  in  appendix  1.^ 

Land  Requirements  for  Construction 

Construction  of  the  proposed  facilities 
would  require  about  517  acres  of  land, 
including  construction  right-of-way, 
temporary  extra  work  spaces,  pipe 
storage  and  contractor  yards,  and  access 
roads.  Following  construction,  about 
195  acres  would  be  used  for  pipeline 
operation.  Because  this  project  consists 
of  pipeline  looping,  replacement,  and 
meter  station  expansion/modification 
within  or  adjacent  to  existing  right-of- 
way,  only  about  12  acres  of  new 
permanent  right-of-way  would  be 
required. 

Over  90  percent  of  the  land  crossed  by 
the  facilities  would  be  agricultural  land. 
Other  land  uses  that  would  be  crossed 
include  forested  land  and  open  land. 

The  EA  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  '  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  This 
process  is  referred  to  as  "scoping."  The 
main  goal  of  the  scoping  process  is  to 
focus  the  analysis  in  the  EA  on  the 


2  The  appendices  referenced  in  this  notice  are  not 
being  printed  in  the  Federal  Register.  Copies  are 
available  on  the  Commission's  Web  site  (http:// 
www.feTC.gov)  at  the  "FERRIS"  link  or  from  the 
Commission's  Pubhc  Reference  and  Files 
Maintenance  Branch,  888  First  Street,  NE; 
Washington.  DC  20426,  or  call  (202)  502-8371.  For 
instructions  on  connecting  to  FERRIS  refer  to  the 
last  page  of  this  notice.  Copies  of  the  appendices 
were  sent  to  all  those  receiving  this  notice  in  the 
mail. 

3  "We,"  "us,"  and  "our"  refer  to  the 
environmental  staff  of  the  Office  of  Energy  Projects 
(OEP). 


important  environmental  issues.  By  this 
Notice  of  Intent,  the  Commission 
requests  public  comments  on  the  scope 
of  the  issues  it  will  address  in  the  EA. 
All  comments  received  are  considered 
during  the  preparation  of  the  EA.  State 
and  local  government  representatives 
are  encouraged  to  notify  their 
constituents  of  this  proposed  action  and 
encourage  them  to  comment  on  their 
areas  of  concern. 

The  EA  will  discuss  impacts  that 
could  occiu'  as  a  result  of  the 
construction  and  operation  of  the 
proposed  project  under  these  general 
headings: 

Geology  and  soils 

Water  resources,  fisheries,  and  wetlands 

Vegetation  and  wildlife 

Cultural  resources 

Land  use 

Endangered  and  threatened  species 

Air  quality  and  noise 

Public  safety 

We  will  also  evaluate  possible 
alternatives  to  the  proposed  project  or 
portions  of  the  project,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resource 
areas. 

Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  be 
published  and  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 
the  Commissions  official  service  list  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we  make 
our  reconmiendations  to  the 
Commission. 

To  ensure  your  comments  are 
considered,  please  carefully  follow  the 
instructions  in  the  public  participation 
section  below. 

Currently  Identified  Environmental 
Issues 

We  have  already  identified  several 
issues  that  we  think  deserve  attention 
based  on  a  preliminary  review  of  the 
proposed  facilities  and  the 
environmental  information  provided  by 
ANR.  This  preliminary  list  of  issues 
may  be  changed  based  on  your 
comments  and  our  analysis. 

Crossings  of  high  value  surface 
waterbodies,  including  those  that 
contain  sensitive  species. 

Permanent  conversion  of  0.32  acre  of 
forested  wetland  to  new  right-of-way. 

Crossing  adjacent  to  or  through  the 
Alden  Sedge  Meadow  Natural  Area,  a 
Wisconsin  Department  of  Natural 


Resources  (WDNR)  public  hunting  area, 
and  the  WDNR  Turtle  Creek  Wildlife 
Area  (which  contains  federally  and 
state-listed  plants). 

Also,  we  nave  made  a  preliminary 
decision  to  not  address  the  impacts  of 
nonjurisdictional  facilities.  We  will 
briefly  describe  their  location  and  status 
IntheEA. 

Public  Participation 

You  can  make  a  difference  by 
providing  us  with  your  si}ecific 
comments  or  concerns  about  the  project. 
By  becoming  a  commentor,  yo\a 
concerns  will  be  addressed  in  the  EA 
and  considered  by  the  Commission.  You 
should  focus  on  the  potential 
environmental  effects  of  the  proposal, 
alternatives  to  the  proposal,  and 
measures  to  avoid  or  lessen 
environmental  impact.  The  more 
specific  your  comments,  the  more  useful 
they  will  be.  Please  carefully  follow 
these  instructions  to  ensure  that  your 
comments  are  received  in  time  and 
properly  recorded: 

Send  an  original  and  two  copies  of 
your  letter  to:  Magalie  R.  Salas, 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  St.  NE.;  Room 
lA.  Washington,  DC  20426. 

Label  one  copy  of  the  comments  for 
the  attention  of  Gas  Branch  1 . 

Reference  Docket  No.  CP02-434-000. 

Mail  your  comments  so  that  they  will 
be  received  in  Washington,  DC  on  or 
before  October  28,  2002. 

Please  note  that  we  are  continuing  to 
experience  delays  in  mail  deliveries 
from  the  U.S.  Postal  Service.  As  a  result, 
we  will  include  all  comments  that  we 
receive  within  a  reasonable  time  fiame 
in  our  environmental  analysis  of  this 
project.  However,  the  Commission 
strongly  encourages  electronic  filing  of 
any  comments  or  interventions  or 
protests  to  this  proceeding.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  at  http'./ 
/www.ferc.gov  under  the  "e-Filing"  link 
and  the  link  to  the  User's  Guide.  Before 
you  can  file  comments  you  will  need  to 
create  a  firee  accoimt  which  can  be 
created  by  clicking  on  "Login  to  File" 
and  then  "New  User  Account." 

Becoming  an  Intervener 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  known  as  an  "intervener." 
Interveners  play  a  more  formal  role  in 
the  process.  Among  other  things, 
interveners  have  the  right  to  receive 
copies  of  case-related  Commission 
documents  and  filings  by  other 
interveners.  Likewise,  each  intervener 
must  provide  14  copies  of  its  filings  to 
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the  Secretary  of  the  Commission  and 
must  send  a  copy  of  its  filings  to  all 
other  parties  on  the  Commission's 
service  list  for  this  proceeding.  If  you 
want  to  become  an  intervener  you  must 
file  a  motion  to  intervene  according  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  [see  appendix  2)."  Only" 
intervenors  have  the  right  to  seek 
rehearing  of  the  Commission's  decision. 

Affected  landowners  and  parties  with 
environmental  concerns  may  be  granted 
intervener  status  upon  showing  good 
cause  by  stating  that  they  have  a  clear 
and  direct  interest  in  this  proceeding 
which  would  not  be  adequately 
represented  by  any  other  parties.  You  do 
not  need  intervener  status  to  have  your 
environmental  comments  considered. 

Environmental  Mailing  List 

This  notice  is  being  sent  to 
individuals,  organizations,  and 
government  entities  interested  in  and/or 
potentially  affected  by  the  proposed 
project.  It  is  also  being  sent  to  all 
identified  potential  right-of-way 
grantors.  By  this  notice  we  are  also 
asking  governmental  agencies, 
especially  those  in  appendix  3,  to 
express  their  interest  in  becoming 
cooperating  agencies  for  the  preparation 
oftheEA. 

Additional  Information 

Additional  information  about  the 
project  is  available  from  the 
Commission's  Office  of  External  Affairs, 
at  1-866-208-FERC  or  on  the  FERC 
Internet  Web  site  (http://www.ferc.gov) 
using  the  FERRIS  link.  Click  on  the 
FERRIS  link,  enter  the  docket  number 
excluding  the  last  three  digits  in  the 
Docket  Number  field.  Be  sure  you  have 
selected  an  appropriate  date  range.  For 
assistance  with  FERRIS,  the  FERRIS 
helpline  can  be  reached  at  (202)  502- 
8222,  TTY  (202)  502-8659.  The  FERRIS 
link  on  the  FERC  Internet  Web  site  also 
provides  access  to  the  texts  of  formal 
documents  issued  by  the  Commission, 
such  as  orders,  notices,  and 
rulemakings. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[PR  Doc.  02-24691  Filed  9-27-02;  8:45  ami 
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*  Interventions  may  also  be  filed  electronically  via 
the  Internet  in  lieu  of  paper.  See  the  previous 
discussion  on  filing  comments  electronically. 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP01 -41 5-000] 

East  Tennessee  Natural  Gas  Company; 
Notice  of  Availability  of  the  Final 
Environmental  Impact  Statement  for 
the  Proposed  Patriot  Project 

September  23,  2002. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  has  prepared  a  Final 
Environmental  Impact  Statement  (FEIS) 
on  the  natural  gas  pipeline  facilities 
proposed  by  East  "Tennessee  Natural  Gas 
Company  (East  Tennessee )  in  the 
above-referenced  docket. 

The  FEIS  was  prepared  to  satisfy  the 
requirements  of  the  National 
Environmental  Policy  Act.  The  staff 
concludes  that  approval  of  the  proposed 
project  with  the  appropriate  mitigating 
measures  as  recommended,  would  have 
limited  adverse  environmental  impact. 
The  FEIS  also  evaluates  alternatives  to 
the  proposal,  including  systems 
alternatives;  major  route  alternatives; 
and  route  variations. 

The  FEIS  assesses  the  potential 
environmental  effects  of  the 
construction  and  operation  of  the 
following  Patriot  Project  facilities, 
which  consists  of  three  components,  the 
Mainline  Expansion,  the  Patriot 
Extension,  and  the  TVA  Project 
facilities.  East  Tennessee  proposes  to 
expand  its  existing  mainline  pipelines 
in  Tennessee  and  Virginia  and  extend  a 
new  pipeline  from  Virginia  into  North 
Carolina. 

The  Mainline  Expansion  involves 
improvements  along  East  Tennessee's 
existing  pipeline  in  Tennessee  and 
Virginia,  and  includes  construction  of: 

Approximately  73.6  miles  of  new 
pipeline  loops; 

Approximately  22.5  miles  of  pipeline 
abandonment  and  re-lay; 

Approximately  71.3  miles  of  pipeline 
uprates; 

Five  new  compressor  stations  (CS) 
and  modifications  at  nine  existing 
compressor  stations,  with  a  net  increase 
in  compression  totaling  58,795 
horsepower  (hp);  and 

Associated  mainline  valves,  piping, 
and  other  appurtenant  pipeline 
facilities. 

The  Patriot  Extension  involves  new 
pipeline  facilities  in  Virginia  and  North 
Carolina,  and  includes  construction  of: 

Approximately  92.7  miles  of  new 
pipeline  (Line  3600),  extending  from  the 
East  Tennessee  mainline  in  Virginia  to 
a  terminus  at  the  Transcontinental  Gas 


Pipe  Line  Corporation's  (Transco) 
mainline  pipeline  in  North  Carolina; 

Approximately  7.0  miles  of  new 
pipeline  (Henry  County  Power  Lateral 
(HCP  Lateral]),  extending  from  the 
Patriot  Extension  in  North  Carolina  to 
the  Henry  Coimty  Power  LLC  (Henry 
County  Power)  energy  facility  in 
Virginia; 

TjiTee  new  meter  stations; 

Twenty  pipeline  taps;  and 

Associated  mainline  valves  and 
appurtenant  pipeline  facilities. 

"The  previously  analyzed  TVA  Project 
facilities  that  are  proposed  to  be 
incorporated  into  the  Patriot  Project 
include: 

8.7  miles  of  pipeline  loops; 

5.4  miles  of  pipeline  uprates; 

1,590  hp  of  compression  at  an  existing 
compressor  station  (CS  3206)  on  Line 
3200;  and 

Installation  of  aerodynamic 
assemblies  at  two  compressor  stations 
(CSs  3206  and  3209)  on  Line  3200. 

The  purpose  of  the  project  is  to 
provide  natural  gas  to  three  electricity 
generation  facilities  (The  Duke  North 
America  [DENA]  Murray  generating 
facility,  DENA  Wythe,  LLC  [DENA 
W)rthe]  energy  project,  and  Henry 
County  Power,  LLC  (Henry  Coimty 
Power]  energy  project)  and  interconnect 
with  the  existing  Transco's  24-inch- 
diameter  mainline  in  North  Carolina. 
The  Patriot  Project  is  designed  to 
initially  transport  130,000  dekatherms 
per  day  (dth/day)  of  natural  gas  with  an 
ultimate  delivery  capacity  of  510,000 
dth/day. 

The  FEIS  has  been  placed  in  the 
public  files  of  the  FERC  and  is  available 
for  public  inspection  at:  Federal  Energy 
Regulatory  Commission,  Public 
Reference  and  Files  Maintenance 
Branch,  888  First  Street,  NE,  Room  2A, 
Washington,  DC  20426.  (202)  502-8371. 

A  limited  number  of  copies  of  the 
FEIS  are  available  from  the  Public 
Reference  and  Files  Maintenance 
Branch  identified  above.  Copies  of  the 
FEIS  have  been  mailed  to  Federal,  state 
andlocal  agencies,  public  interest 
groups,  individuals  who  have  requested 
the  FEIS,  newspapers,  and  parties  to 
this  proceeding. 

In  accordance  with  the  Council  on .. 
Environmental  Quality's  (CEQ) 
regulations  implementing  the  National 
Environmental  Policy  Act,  no  agency 
decision  on  a  proposed  action  may  be 
made  until  30  days  after  the  U.S. 
Environmental  Protection  Agency 
publishes  a  notice  of  availability  of  an 
FEIS.  However,  the  CEQ  regulations 
provide  an  exception  to  this  rule  when 
an  agency  decision  is  subject  to  a  formal 
internal  appeal  process  which  allows 
other  agencies  or  the  public  to  make 


Federal  Register /Vol.  67,  No.  189 /Monday,  September  30,  2002 /Notices 


61337 


their  views  known.  In  such  cases,  the 
agency  decision  may  be  made  at  the 
same  time  the  notice  of  the  FEIS  is 
published,  allowing  both  periods  to  run 
concurrently.  The  Commission  decision 
for  this  proposed  action  is  subject  to  a 
30-day  rehearing  period. 

Additional  information  about  the 
project  is  available  from  the 
Commission's  Office  of  External  Affairs, 
at  1-866-208-FERC  or  on  the  FERC 
Internet  Web  site  (http://www.ferc.gov) 
using  the  FERRIS  link.  Click  on  the 
FERRIS  link,  enter  the  docket  niunber 
excluding  the  last  three  digits  in  the 
Docket  Number  field.  Be  sure  you  have 
selected  an  appropriate  date  range.  For 
assistance  with  FERRIS,  the  FERRIS 
helpline  can  be  reached  at  (202)  502- 
8222,  TTY  (202)  502-8659.  The  FERRIS 
link  on  the  FERC  Internet  Web  site  also 
provides  access  to  the  texts  of  formal 
documents  issued  by  the  Commission, 
such  as  orders,  notices,  and 
rulemakings. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

(PR  Doc.  02-24690  Filed  9-27-02;  8:45  ami 

BiuJNG  CODE  sm-m-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 


[FRL-7386-71 

Agency  Infonnation  Collection 
Activities:  Sulxnission  for  0MB 
Review;  Comment  Request;  RCRA 
Hazardous  Waste  Pennit  Application 
and  Modification,  Part  A 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice.  , 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  aimounces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  RCRA  Hazardous  Waste 
Permit  Application  and  Modification, 
Part  A.  OMB  Control  No.  2050-0034, 
expires  on  October  31.  2002.  The  ICR 
describes  the  nature  of  the  information 
collection  and  its  expected  burden  and 
cost;  where  appropriate,  it  includes  the 
actual  data  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  October  30.  2002. 
ADDRESSES:  Send  comments,  referencing 
EPA  ICR  No.  0262.10  and  OMB  Control 
No.  2050-0034,  to  the  following 
addresses:  Susan  Auby,  U.S. 
Environmental  Protection  Agency, 


Collection  Strategies  Division  (Mail 
Code  2822T),  1200  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20460- 
0001;  and  to  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget  (OMB), 
Attention:  Desk  Officer  for  EPA,  725 
17th  Street,  NW..  Washington,  DC 
20503. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

a  copy  of  the  ICR  contact  Susan  Auby 
at  EPA  by  phone  at  (202)  566-1672,  by 
e-mail  at  auby.suscm@epamail.epa.gov 
or  download  off  the  Internet  at  http:// 
www.epa.goy/icrand  refer  to  EPA  ICR 
No.  0262.10.  For  technical  questions 
about  the  ICR  contact  David  Eberly  at 
(703)  308-8645. 
SUPPLEMENTARY  INFORMATION: 

Title:  RCRA  Hazardous  Waste  Permit 
Application  and  Modification,  Part  A, 
OMB  No.  2050-0034,  EPA  ICR  No. 
0262.10,  expiring  October  31,  2002.  This 
is  a  request  for  extension  of  a  currently 
approved  collection. 

Abstract.  Section  3010  of  Subtitle  C  of 
RCRA,  as  amended,  requires  any  person 
who  generates  or  transports  regulated 
waste  or  who  owns  or  operates  a  facility 
for  the  treatment,  storage,  or  disposal 
(TSDF)  of  regulated  waste  to  notify  EPA 
of  their  activities,  including  the  location 
and  general  description  of  activities  and 
the  regulated  wastes  managed.  Section 
3005  of  Subtitle  C  of  RCRA  requires 
TSDFs  to  obtain  a  permit.  To  obtain  the 
permit,  the  TSDF  must  submit  an 
application  describing  the  facility's 
operation.  There  are  two  parts  to  the 
RCRA  permit  application — Part  A  and 
Part  B.  Part  A  defines  the  processes  to 
be  used  for  treatment,  storage,  and 
disposal  of  hazardous  wastes:  the  design 
capacity  of  such  processes:  and  the 
specific  hazardous  wastes  to  be  handled 
at  the  facility.  Part  B  requires  detailed 
site  specific  information  such  as 
geologic,  hydrologic,  and  engineering 
data. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  nvunber.  The  OMB  control 
nxmabers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15.  TJie  Federal  Register  document 
required  under  5  CFR  1320.8(d), 
soliciting  comments  on  this  collection 
of  information  was  published  on  May  9, 
2002  (67  FR  31300).  No  comments  were 
received. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  25  hours  per 
response  for  an  initial  Part  A 
Application  and  13  hours  per  response 


for  a  revised  Part  A  application.  Burden 
means  the  total  time,  effort,  or  financial 
resources  expended  by  persons  to 
generate,  maintain,  retain,  or  disclose  or 
provide  information  to  or  for  a  Federal 
agency.  This  includes  the  time  needed 
to  review  instructions;  develop,  acquire, 
install,  and  utilize  technolog)'  and 
systems  for  the  purposes  of  collecting, 
validating,  and  verifying  information, 
processing  and  maintaining 
information,  and  disclosing  and 
providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Business  or  other  for-profit.  State,  Local 
or  Tribal  Government. 

Estimated  Number  of  Respondents:  36 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Annual  Hour  Burden: 
576  hours. 

Estimated  Total  Annualized  Capital. 
Operating/  Maintenance  Cost  Burden: 
$1,000. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  0262.10  and 
OMB  Control  No.  2050-0034  in  any 
correspondence. 

Dated:  September  16.  2002. 
Oscar  Morales, 

Director.  Collection  Strategies  Division. 
(FR  Doc.  02-24770  Filed  9-27-02;  8:45  am) 

BILUNG  CODE  8860-60-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2002-0247;  FRL-7199-6] 

Azinphos-Methyl;  Receipt  of  Requests 
for  Amendments  to  Delete  Uses 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


summary:  In  accordance  with  section 
6(f)(1)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  as  amended,  EPA  is  issuing  a 
notice  of  receipt  of  requests  for 
amendments  by  registrants  to  delete 
uses  in  certain  pesticide  registrations. 
Section  6(f)(1)  of  FIFRA  provides  that  a 
registrant  of  a  pesticide  product  may  at 
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any  time  request  that  any  of  its  pesticide 
registrations  be  amended  to  delete  one 
or  more  uses.  FIFRA  further  provides 
that,  before  acting  on  the  request,  EPA 
must  publish  a  notice  of  receipt  of  any 
request  in  the  Federal  Register.  In 
addition  to  annoimcing  the  use  deletion 
requests,  this  Federal  Register  notice 
announces  the  Agency's  intent  to 
approve  these  requests  and  the 
conmiencement  of  a  30-day  public 
comment  period  as  required  by  section 
6(f)(1)  of  FIFRA.  If  the  Agency  receives 
no  comments  that  alter  these  requests,  it 
will  issue  a  Cancellation  order 
prohibiting  these  uses  from  azinphos- 
methyl  product  registrations. 
DATES:  Comments,  identified  by  docket 
ID  number  OPP-2002-0247,  must  be 
received  on  or  before  October  30,  2002. 

The  deletions  will  be  effective  with 
the  issuance  of  a  Cancellation  order 
shortly  after  October  30,  2002,  unless 
the  Agency  receives  comments  that  alter 
these  requests. 

The  Agency  intends  to  prohibit  all 
sale,  distribution  and  use  of  existing 
stocks  of  manufacturing  use  products  by 
registrants  no  later  than  90-calender 
days  after  EPA  approves  revised  labels 
reflecting  the  use  deletions. 

The  Agency  intends  all  sales  and 
distributions  by  registrants  of  existing 
stocks  of  end-use  products  bearing 
labels  with  the  deleted  uses  no  later 
than  90-calender  days  after  EPA 
approves  revised  labels  reflecting  the 
use  deletions.  The  Agency  does  not 
intend  to  restrict  the  use  of  end-use 
products  bearing  the  deleted  uses. 
ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  I.  of  the  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 

Veronique  LaCapra,  Special  Review  and 
Reregistration  Division  (7508C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001;  telephone  number:  (703)  605- 
1525;  fax  number:  (703)  308-8041;  e- 
mail  address: 
lacapra.veronique@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  Although  this  action  may  be 
of  particular  interest  to  persons  who 
produce  or  use  pesticides,  the  Agency 
has  not  attempted  to  describe  all  the 
specific  entities  that  may  be  affected  by 
this  action.  If  you  have  any  questions 


regarding  the  information  in  this  notice, 
consult  the  person  listed  xmder  FOR 
FURTHER  INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2002-0247.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Rm.  119, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  fi'om  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  appropriate  docket  ID    - 
number. 

Certain  t)rpes  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket 
Although  not  all  docket  materials  may 


be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment    . 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  conunent,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  docket  will  be 
scanned  and  placed  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the 
photograph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
brief  description  written  by  the  docket 
staff. 

C.  How  and  To  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  ID  niunber  in  the  subject  line  on 
the  first  page  of^our  comment.  Please 
ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments.  If  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  I.D.  Do 
not  use  EPA  Dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
unit,  EPA  reconunends  that  you  include 
your  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
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cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficiilties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search,"  and  then  key  in 
docket  ID  number  OPP-2002-0247.  The 
system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment, 
ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  opp-docket@epa.gov. 
Attention:  Docket  ID  Number  OPP- 
2002-0247.  In  contrast  to  EPA's 
electronic  public  docket,  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system.  If  you  send  an  e-mail  comment 
directly  to  the  docket  without  going 
through  EPA's  electronic  public  docket, 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

iii.  Disk  or  CD  flOW.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  By  mail.  Send  your  comments  to: 
Public  Information  and  Records 
hitegrity  Branch  (PIRIB)  (7502C),  Office 
of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001,  Attention:  Docket  ID 
Number  OPP-2002-0247. 

3.  By  hand  delivery  or  courier.  Deliver 
your  comments  to:  Public  Information 


and  Records  Integrity  Branch  (PIRIB), 
Office  of  Pesticide  Programs  (OPP). 
Environmental  Protection  Agency,  Rm. 
119,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Hwry.,  Arlington,  VA,  Attention: 
Docket  ID  Number  OPP-2002-0247. 
Such  deliveries  are  only  accepted 
during  the  docket's  normal  hours  of 
operation  as  identified  in  Unit  I.B.I. 

D.  How  Should  I  Submit  CBI  to  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM,  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedvu«s  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  yoiur  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 

used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  U  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  notice  or  collection  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
document. 

8.  To  enstire  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  ID  number 


assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Registercitation. 

n.  What  Action  is  the  Agency  Taking? 

This  notice  announces  the  amended 
registration  requests  by  Bayer 
Corporation;  Makhteshim  Chemical 
Works,  Ltd.;  Gowan  Company;  Micro- 
Flo  Corporation;  and  Platte  Chemical 
Company  for  the  deletion  of  certain  uses 
from  their  products  containing 
azinphos-methyl.  The  uses  requested  for 
deletion  are:  Alfalfa,  beans  (succulent 
and  snap),  birdsfoot  trefoil,  broccoli, 
cabbage  (including  Chinese), 
cauliflower,  celery,  citrus,  clover, 
cucumbers,  eggplant,  filberts,  grapes, 
melons  (honeydew,  muskmelon, 
canteloupe,  watermelons,  and  other 
melons),  onions  (green  and  dry  bulb), 
pecans,  peppers,  plums  and  dried 
plums,  quince,  spinach,  strawberries, 
and  tomatoes.  In  addition,  the 
registrants  waived  the  180-day 
comment  period  for  these  use  deletions. 

Azinphos-methyl  is  an 
organophosphate  insecticide  registered 
for  use  on  a  wide  variety  of  field  crops, 
fruit,  nuts,  ornamental  plants,  and 
vegetables. 

On  May  22,  2002,  Bayer  Corporation; 
Makhteshim  Chemical  Works.  Ltd.; 
Gowan  Company;  Micro-Flo 
Corporation;  and  Platte  Chemical 
Company  signed  a  Memorandum  of 
Agreement  (MOA)  with  EPA  requesting 
cancellation  pursuant  to  section  6(f)  of 
FIFRA  of  all  their  registrations  for 
products  containing  azinphos-methyl 
and  used  on  the  following  crops: 
Affalfa,  beans  (succulent  and  snap), 
birdsfoot  trefoil,  broccoli,  cabbage 
(including  Chinese),  cauliflower,  celery, 
citrus,  clover,  cucumbers,  eggplant, 
filberts,  grapes,  melons  (honeydew, 
muskmelon,  canteloupe,  watermelons, 
and  other  melons),  onions  (green  and 
dry  bulb),  pecans,  peppers,  plums  and 
dried  plums,  quince,  spinach, 
strawberries,  and  tomatoes.  This  notice 
announces  EPA's  receipt  of  the  use 
deletion  requests  and  a  30-day  public 
comment  period  to  provide  input 
regarding  the  requests.  Based  on 
extensive  public  input  on  azinphos- 
methyl  received  during  the 
reregistration  public  participation 
process,  the  Agency  believes  that  the 
impact  to  growers  resulting  from  these 
use  deletions  will  be  minimal.  Unless 
comments  appreciably  change  the 
Agency's  understanding  of  the  impacts 
of  the  use  deletions,  it  intends  to  accept 
the  use  deletion  requests. 

Table  1  includes  the  names  and 
addresses  of  record  for  all  registrants 
requesting  use  deletions  of  azinphos- 
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methyl,  in  ascending  sequence  by  EPA 
company  numbei;. 

Table  1 .— Azinphos-methyl 
Registrants 


EPA  Company  No. 

Company  Name  and 
Address 

3125 

Bayer  Corporation 
Agricultural  Division 
8400  Hawthorn  Rd. 
P.O.  Box  4913 
Kansas  City,  MO 
64120 

10163 

Gowan  Company 
P.O.  Box  5569 
Yuma.  AZ  85366 

11678 

Makhteshim  Chem- 
ical Works.  Ltd. 

c/o  Makhteshim 
Agan  of  North 
America 

551  Fifth  Ave.,  Suite 
1100 

New  York.  NY 
10176 

34704 

Platte  Chemical 
Company,  Inc. 
419  18»'  St. 
Greeley,  CO  80631 

51036 

Mwro-Flo  Corpora- 

tkw.  LLC 
P.O.  Box  772099 
Memphis.  TN  38117 

m.  What  is  the  Agency  Authority  for 
Taking  This  Action? 

Section  6(f)(1)  of  FIFRA  provides  that 
a  registrant  of  a  pesticide  product  may 
at  any  time  request  that  any  of  its 
pesticide  registrations  be  amended  to 
delete  one  or  more  uses.  The  Act  further 
provides  that,  before  acting  on  the 
request,  EPA  must  publish  a  notice  of     ' 
receipt  of  any  such  request  in  the 
Federal  Register.  Thereafter,  the 
Administrator  may  approve  such  a 
request. 

IV.  Provisions  for  Disposition  of 
Existing  Stocks    I 

The  May  22.  2002.  MOA  specifies  the 
disposition  of  existing  stocks  of 
products  bearing  any  of  the  uses 
requested  for  deletion.  If  the  Agency 
receives  no  conunents  that  alter  its 
intent  to  accept  these  use  deletion 
requests,  it  will  issue  a  Cancellation 
order  with  the  existing  stocks  provisions 
discussed  in  this  unit. 

For  the  ptirpose  of  this  notice, 
existing  stocks  refers  to  product  that 
bears  one  or  more  of  the  uses  listed  in 
Unitn. 


A.  Manufacturing  Use  Products 

The  Agency  intends  to  prohibit  all 
sale,  distribution  and  use  of  existing 
stocks  of  manufactvu-ing  use  products  by 
registrants  no  later  than  90-calender 
days  after  EPA  approves  revised  laliels 
reflecting  the  use  deletions. 

B.  End  Use  Products 

The  Agency  intends  to  prohibit  all 
sale  and  distribution  by  registrants  of 
existing  stocks  of  end-use  products 
bearing  labels  with  the  deleted  uses  no 
later  than  90-calender  days  after  EPA 
approves  revised  labels  reflecting  the 
use  deletions.  The  Agency  does  not 
intend  to  restrict  the  use  of  end-use 
products  bearing  the  deleted  uses. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests. 

Dated:  September  17.  2002.  \ 

Lois  A.  Rossi, 

Director,  Special  Review  and  Reregistration 
Division,  Office  of  Pesticide  Programs. 

[FR  Doc.  02-24771  Filed  9-27-02;  8:45  am) 

BILLING  CODE  6560-SO-S 


ENVIRONMErfTAL  PROTECTION 
AGENCY 

[FRL-7387-4] 

Bartwr  Orchard  Superfund  Site;  Notice 
of  Proposed  Settlement 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  Proposed  Settlement. 

SUMMARY:  The  United  States 
Environmental  Protection  Agency  is 
proposing  to  enter  into  a  prospective 
purchaser  agreement  with  Ms.  Rose 
Picker,  and  Mr.  James  E.  Picker  to 
resolve  potential  EPA  claims  imder 
sections  106  and  107  of  the 
Comprehensive  Environmental 
Response.  Compensation  and  Liability 
Act  of  1980,  as  Amended  by  the 
Superfund  Amendment  and 
Reauthorization  Act  of  1986 
("CERCLA"),  concerning  the  Barber 
Orchard  Superfund  Site  (Site)  located  in 
Waynesville,  Hajrwood  County,  North 
Carolina.  EPA  will  consider  public 
comments  on  the  proposed  settlement 
for  thirty  (30)  days.  EPA  may  withdraw 
from  or  modify  the  proposed  settlement 
should  such  comments  disclose  facts  or 
considerations  which  indicate  the 
proposed  settlement  is  inappropriate, 
improper  or  inadequate.  Copies  of  the 
proposed  settlement  are  available  &x)m: 
Ms.  Paula  V.  Batchelor,  U.S.  EPA, 
Region  4.  (WMD-CPSB),  61  Forsyth 


Street,  SW,  Atlanta,  Georgia  30303, 
(404)  562-8887. 

Written  comments  may  be  submitted 
to  Ms.  Batchelor  within  30  calendar 
days  of  the  date  of  this  publication. 

-Dated:  September  16.  2002. 

James  T.  Miller, 

Acting  Chief,  CERCLA  Program  Services 
Branch,  Waste  Management  Division. 

(FR  Doc.  02-24769  Filed  9-27-02;  8:45  am] 

BNJJNO  CODE  fSeO-SO-P 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

FDIC  Information  Quality  Guidelines 

AGENCY:  Federal  Deposit  Insurance 

Corporation. 

ACTION:  Notice  of  availability  of 

guidelines. 

—  ^ 

SUMMARY:  The  Federal  Deposit 
Insurance  Corporation's  (FDIC) 
Information  Quality  Guidelines  will  be 
available  for  public  access  on  the  FDIC 
Web  site:  http://www.fdic.gov,  on 
October  1,  2002.  The  Information 
Quality  Guidelines  describe  the  FDIC's 
procedures  for  reviewing  and 
substantiating  the  quality  of  information 
before  it  is  disseminated  to  the  public, 
and  the  procedures  by  which  an  a^ected 
person  may  request  correction  of 
information  disseminated  by  the  FDIC 
that  does  not  comply  with  the 
information  quality  guidelines. 
EFFECTIVE  DATE:  October  1,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Klear,  Special  Assistant  to  the 
Director,  Division  of  Information 
Resources  Management,  (703)  516-5401, 
Manuel  A.  Palau,  Counsel,  Legal 
Division,  (202)  898-8829,  or  Thomas  E. 
Nixon,  Senior  Attorney,  Legal  Division, 
(202)  898-8766,  Federal  Deposit 
Insurance  Corporation,  550  17th  Street 
NW.,  Washington,  DC  20429. 
SUPPLEMENTARY  INFORMATION: 

Authority:  Section  515  of  the  Treasury  and 
General  Government  Appropriations  Act  for 
Fiscal  Year  2001  (Pub.  L.  106-554;  114  Stat. 
2763). 

Background:  Section  515  of  the 
Treasury  and  General  Government 
Appropriations  Act  for  Fiscal  Year  2001 
directed  sigencies  subject  to  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.)  to  develop  information 
quality  guidelines  applicable  to 
information  disseminated  by  the  agency 
on  or  after  October  1,  2002.  Consistent 
with  Office  of  Management  and  Budget 
(0MB)  guidelines  implementing  section 
515  (66  FR  49718.  Sept.  28,  2001,  67  FR 
8452.  Feb.  22,  2002),  the  FDIC  has 
developed  information  quality 
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guidelines  that  ensure  and  maximize  the 
quality,  objectivity,  utility,  and  integrity 
of  information  disseminated  by  the 
FDIC,  and  which  include  an 
administrative  mechanism  that  allows 
affected  persons  to  seek  and  obtain 
correction,  where  appropriate,  of 
information  disseminated  by  the  FDIC 
that  does  not  comply  with  FDIC  or  OMB 
guidelines.  As  required  by  OMB's 
guidelines,  the  FDIC  is  publishing  in  the 
Federal  Register  a  notice  of  availability 
of  the  guidelines  on  its  Web  site 
www.fiic.gov. 

Dated:  September  24.  2002. 

Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 
Executive  Secretary. 

[FR  Doc.  02-24676  Filed  9-27-02;  8:45  am] 
HLLMQ  CODE  6714-01-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  Infomurtlon  Collactlon 
Activities:  SubmlMion  for  OMB 
Review;  Comment  Request 

AGENCY:  Federal  Emergency 
Management  Agency. 
action:  Notice  and  request  for 
comments. 


SUMMARY:  The  Federal  Emergency 
Management  Agency  has  submitted  the 
following  proposed  information 
collection  to  the  Office  of  Management 
and  Budget  for  review  and  clearance  in 
accordance  with  the  requirements  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507). 

Title:  Emergency  Management 
Institute  Resident  Course  Evaluation 
Form. 

Type  of  Information  Collection: 
Reinstatement,  without  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired. 

OMB  Number:  3067-0237. 

Abstmct:  Students  attending  the 
Emergency  Management  Institute 
resident  program  courses  at  FEMA's 
National  Emergency  Training  Center 
will  be  asked  to  complete  a  course 
evaluation  form.  The  information  will 
be  used  by  EMI  staff  and  management 
to  identify  problems  with  course 
materials,  and  evaluate  the  quality  of 
the  course  delivery,  facilities,  and 
instructors.  The  data  received  will 
enable  them  to  recommend  changes  in 
course  materials,  student  selection 
criteria,  training  experience  and 
classroom  environment. 

Affected  Public:  State,  Local  or  Tribal 
Government,  Federal  Government, 
Individual  or  Households. 


Number  of  Respondents:  4,000. 

Estimated  Time  per  Respondent:  10 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  667  hours. 

Frequency  of  Response:  End  of  each 
course. 

Comments:  Interested  persons  are 
invited  to  submit  written  comments  on 
the  proposed  information  collection  to 
the  Desk  Officer  for  the  Federal 
Emergency  Management  Agency,  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503  within  30  days 
of  the  date  of  this  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  made  to  Muriel  B.  Anderson, 
Chief,  Records  Management  Section, 
Program  Services  and  Systems  Branch, 
Facilities  Management  and  Services 
Division,  Administration  and  Resource 
Planning  Directorate.  Federal 
Emergency  Management  Agency,  500  C 
Street,  SW,  Room  316,  Washington.  DC 
20472,  telephone  number  (202)  646- 
2625  or  facsimile  number  (202)  646- 
3347,  or  e-mail 
InformationCoUections&fema  .gov. 

Dated:  September  20.  2002. 
Reginald  TnifiUo, 

Branch  Chief  Program  Services  and  Systems 
Branch,  Facilities  Management  ani  Services 
Division.  Administration  and  Resource 
Planning  Directorate. 

(PR  Doc.  02-24735  Filed  9-27-02;  8:45  am) 
BNjjNO  cooc  snt-oi-r 


FEDERAL  MARITIME  COMMISSION 
Sunshine  Act  Meeting 

TIME  AND  DATE:  10  p.m.— October  2, 
2002. 

PLACE:  800  North  Capitol  Street,  NW., 
First  Floor  Hearing  Room,  Washington, 
DC. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  1. 

Controlled  Carrier  Issues. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Bryant  L.  VanBrakle,  Secretary,  (202) 
523-5725. 

Bryant  L.  VanBrakle, 

Secretary. 

(FR  Doc.  02-24834  Filed  9-25-p2;  4:52  pm] 

MLUNO  cooc  erw-oi-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Omce  of  ttte  Secretsry 

Office  of  the  Assistant  Secretary  for 
Planning  and  Evaluation;  Statement  of 
Organization,  Functions  and 
Delegations  of  Authority 

Part  A  (Office  of  the  Secretary), 
Statement  of  Organization,  Functions, 
and  Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (HHS)  is  being  amended  at 
Chapter  AE.  Office  of  the  Assistant 
Secretary  for  Plaiming  and  Evaluation 
(ASPE),  as  last  amended  at  66  FR  2429 
on  January  11,  2001.  This  reorganization 
is  to  realign  the  functions  of  ASPE  to 
reflect  the  current  structure  and  areas  of 
focus.  The  changes  are  as  follows: 

1.  Delete  Chapter  AE,  Office  of  the 
Assistant  Secretary  for  Pluming  and 
Evaluation,  in  Its  Entirety  And  Replace 
With  the  Following 

Section  AE.OO    Mission 

The  Assistant  Secretary  for  Planning 
and  Evaluation  is  the  principal  advisor 
to  the  Secretary  on  policy  development 
and  provides  coordination  and  support 
for  the  Department's  strategic  and  policy 
planning,  planning  and  development  of 
legislation,  program  evaluation,  data 
gathering,  policy-related  research,  and 
the  Department's  regulatory  program. 

The  Office  of  the  Assistant  Secretary 
for  Planning  and  Evaluation  advises  the 
Secretary  on  policy  issues  associated 
with  health,  human  services,  disability, 
aging,  long-term  care,  science  policy, 
data  resources,  and  other  matters,  such 
as  economic  policy.  ASPE  leads  special 
,    initiatives  on  behalf  of  the  Secretary; 
provides  direction  for,  and  coordinates, 
the  Department's  policy  research, 
evaluation  and  data  gadiering  and 
related  analyses:  and  manages  cross- 
Department  activities,  such  as  strategic 
and  legislation  planning.  Integral  to  this 
role,  ASPE  develops  policy  analyses— 
both  short  and  long-term — and  related 
initiatives,  conducts  policy  research  and 
evaluation  studies,  and  reviews  and 
estimates  the  costs  and  benefits  of 
policies  (including  regulations)  and 
programs  under  consideration  by  the 
Department,  Congress  and  others.  ASPE 
works  with  other  HHS  Assistant 
Secretaries  and  agency  heads  on  these 
matters. 

Section  AE.IO    Organization 

The  Office  of  the  Assistant  Secretary 
for  Planning  and  Evaluation  consists  of 
the  following  components: 

A.  Immediate  Office  (AE). 

B.  Office  of  Health  PoUcy  (AEH). 
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C.  Office  of  Human  Services  Policy 
(AES). 

D.  Office  of  Disability,  Aging  and  Long- 
Term  Care  Policy  (AEW). 

E.  Office  of  Science  and  Data  Policy 
(AEJ). 

Section  AE.20    Functions 

A.  The  Immediate  Office  (AE) 

The  Immediate  Office  (lO)  of  the 
Assistant  Secretary  for  Planning  and 
Evaluation  provides  executive  direction, 
leadership,  guidance  and  support  to 
ASPE  components.  The  lO  develops  and 
guides  implementation  of  the 
Department's  strategic  plan,  the 
development  of  the  Department's 
legislative  and  regulatory  agenda  in 
coordination  with  the  Office  of  the 
Assistant  Secretary  for  Legislation  and 
the  Office  of  theExecutive  Secretary, 
respectively,  and  the  planning  and 
coordination  of  policy-related  research 
and  evaluation  across  the  Department. 
Research  and  evaluation  planning  and 
coordination  for  the  Department  is 
accomplished  by  the  Department's 
Research  Coordination  Council,  chaired 
by  the  ASPE.  The  Council  is  a  planning 
and  coordinating  body  of 
representatives  from  the  Department's 
operating  divisions  and  other  offices 
conducting  research,  with  support 
within  ASPE  by  a  staff  group  drawn 
from  ASPE  offices.  The  lO  manages 
planning  and  implementation  of  ASPE 
budgets,  evaluation  and  policy  research 
agendas,  workforce  plans,  executive 
correspondence,  regulation  review,  and 
internal  control  procedures.  The  lO  also 
provides  information  support  services 
for  ASPE  and  access  by  the  public  to 
information  about  ASPE  and  the 
Department's  evaluation  and  policy 
research  studies. 

B.  The  Office  of  Health  Policy  (AEH) 

The  Office  of  Health  Policy  (HP)  is 
responsible  for  policy  development  and 
coordination  and  for  the  conduct  and 
coordination  of  research,  evaluation, 
and  data,  on  matters  relating  to  health 
systems,  services,  and  financing. 
Fimctions  include  policy  and  long-range 
planning;  policy,  economic,  program 
and  budget  analysis;  review  of 
regiUations  and  development  of 
legislation.  Health  policy  matters 
includes  public  health,  health  services 
and  systems,  health  insurance,  health 
care  financing,  health  care  quality, 
consumer  heaJth  information  in  the 
public  and  private  sectors,  and  the 
interaction  among  these  matters  and 
sectors. 

HP  is  responsible  for  developing  and 
coordinating  a  health  policy  research, 
information,  and  analytical  program  to 


gain  information  concerning  health 
services,  systems  and  financing,  and  for 
providing  support  tot  he  ASPE 
immediate  Office  for  the  Department's 
Research  Coordination  Coimcil.  The 
Office  works  closely  with  other  ASPE 
and  HHS  offices  on  these  matters, 
coordinates  and  shares  information 
across  Federal  agencies,  and 
collaborates  with  the  health  policy  and 
service  reserach  conmnmity. 
HP  works  closely  with  the 
Department's  Centers  for  Medicare  and 
Medicaid  Services,  the  Agency  for 
Healthcare  Research  and  Quality,  the 
Health  Resources  and  Services 
Administration,  the  Substance  Abuse 
and  Mental  Health  Services 
Administration,  the  Centers  for  Disease 
Control  and  Prevention,  and  other  HHS 
agencies.  Within  ASPE,  the  office 
coordinates  closely  with  Office  of 
Disability,  Aging  and  Long-Term  Care 
Policy  on  matters  concerning  persons 
with  disabilities  and  the  elderly,  in 
particular  those  related  to  the  Medicare 
and  Medicaid  programs. 

1.  The  Division  of  Health  Financing 
Policy  (AEHl)  is  responsible  for  policies 
and  functions  of  the  office  concerning 
health  care  financing  and  health  care 
costs,  principally  FederaJ  health  care 
financing  related  to  the  Department's 
Medicare  program,  including  matters 
concerning  structural  changes  and 
modernization  for  the  long-term,  such  as 
drug  benefits,  coverage  and  eligibility, 
new  technology,  and  payments  for 
services. 

2.  The  Division  of  Public  Health 
Systems  (AEH2)  is  responsible  for  the 
functions  of  the  office  related  to  public 
health  programs  and  policies.  The 
division  conducts  analysis,  studies  and 
develops  policies  concerning  such 
matters  as:  the  public  health  system;  the 
design  and  effectiveness  of  health 
promotion,  disease  prevention,  and 
disease  control  activities  undertaken  by 
both  the  public  and  private  sectors;  the 
interaction  between  the  medical 
services  delivery  system  and 
population-based  public  health  services; 
and  the  structure,  function,  capacity, 
practices,  and  interaction  of  public 
health  entitles  at  all  levels  of 
government. 

3.  The  Division  of  Health  Care  For 
Low  Income  Populations  {AEH3)  focuses 
on  the  financing  an  delivery  of  health 
care  services  for  the  low-income 
population  without  private  health 
insurance.  The  division  is  responsible 
for  the  functions  of  the  office  with 
respect  to  the  Medicaid  program,  the 
State  Children's  Health  hisurance 
Program,  and  other  policies  and 
programs  to  help  low  income 
individuals  and  families  have  access  to 


health  care.  This  includes  development 
of  policies  and  mechanisms  that 
integrate  the  financing  and  delivery  of 
health  care  to  this  population.  This 
division  will  collaborate  with  Health 
Care  Financing  on  issues  effecting 
populations  who  are  dually  eligible  for 
Medicare  and  Medicaid  and  other  cross- 
cutting  areas. 

4.  The  Division  of  Health  Care 
Delivery  Systems  {AEH4)  is  responsible 
for  functions  related  to  health  services, 
health  organizations  and  health  care 
delivery  systems.  The  division's  focus 
includes  consumer  information  such  as 
patient's  bill  of  rights,  incentives  for 
private  health  insm'ance  and  health 
care,  matters  concerning  the  Health 
Insurance  Portability  and 
Accoimtability  Act,  health  care 
organization,  and  the  interaction 
between  public  and  private  health  care 
and  insurance. 

C.  The  Office  of  Human  Services  Policy 
(AES) 

The  Office  of  Hiunan  Services  Policy 
(HSP)  is  responsible  for  policy 
development  and  coordination,  and  for 
the  conduct  and  coordination  of 
research,  evaluation,  and  data  on 
matters  relating  to  poverty,  cash  and 
non-cash  support  for  low-income 
working  and  non- working  families, 
welfare-to-work  strategies,  and  services 
for  families,  children,  and  youth. 
Functions  include  policy  and  long-range 
planning;  policy,  program,  economic 
and  budget  analysis;  review  of 
regulations;  and  development  of 
legislation.  In  particular,  the  office  is- 
responsible  for  policies  concerning 
families,  child  and  youth  development, 
support  for  low-income  families  and 
their  children,  welfare,  and  the 
financing  and  delivery  of  human 
services.  The  office  works  closely  with 
agencies  that  provide  services  to  low- 
income  populations,  particularly  the 
Administration  for  Children  and 
Families. 

1.  The  Division  of  Economic  Support 
for  Families  (AESl)  is  responsible  for 
functions  of  the  office  related  to  low- 
income  populations.  The  division's 
principal  areas  of  focus  include:  cash 
and  non-cash  assistance  for  working  and 
non-working  families,  welfare-to-work 
strategies,  cash  and  non-cash  assistance 
for  working  and  non-working  femilies, 
welfare-to-work  strategies,  child  support 
enforcement,  and  special  populations 
{e.g.,  immigrants).  "The  division  also 
monitors,  analyzes,  and  maintain  liaison 
with  programs  and  policies  outside  the 
Department  that  effect  HHS  issues,  such 
as  earned  income  tax  credits,  food 
stamps,  housing  assistance,  and 
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education  and  workforce  development 
programs. 

2.  The  Division  of  Children  and  Youth 
Policy  (AES2)  is  responsible  for 
functions  of  the  office  affecting  children 
and  youth.  The  principal  areas  of  focus 
include:  healthy  development  of 
children  and  youth,  family  support, 
human  services  for  children,  youth,  and 
their  families,  such  as  child  welfare  and 
child  protection,  at-risk  youth,  child 
care  and  early  childhood  education,  and 
violence  prevention. 

3,  The  bivisjon  of  Data  and  Technical 
Analysis  (AES3)  is  responsible  for  the 
development,  analysis,  and 
coordination  of  research,  evaluation, 
and  data  gathering  activities  relating  to 
policies  and  programs  concerning  the 
low-income  population.  The  division 
provides  support  for  policy 
development  through  data  analysis, 
modeling,  cost  and  impact  analyses,  and 
the  enhancement  of  national,  state,  and 
local  data  sources  for  analyzing  and 
tracking  issues.  The  division  also  is 
responsible  for  the  annual  update  of  the 
HHS  poverty  guidelines.  The  division 
also  maintains  cognizance  of  data 
collection  activities  of  the  Federal 
statistical  system  and  coordinates  with 
the  Office  of  Science  and  Data  Policy,  as 
appropriate. 

D.  The  Office  of  Disability,  Aging  and 
Long-Term  Care  Policy  (AEW) 

The  Office  of  Disability,  Aging  and 
Long-Term  Care  Policy  (DALTCP)  is 
responsible  for  the  development  of 
financing  and  service  organization  and 
delivery  policy  on  matters  related  to 
disability,  aging,  and  long-term  care. 
Functions  includes  policy  and  long- 
range  plaiming;  planning,  policy  and 
program  analysis;  review  of  regulations 
and  development  of  legislation;  and  the 
conduct,  coordination  and 
dissemination  of  research,  evaluation, 
and  data.  The  office  works  closely  with 
other  ASPE  offices,  the  Centers  for 
Medicare  and  Medicaid  Services,  the 
Administration  on  Aging,  and  other 
HHS  components.  Activities  related  to 
the  Older  American  Act  are  carried  out 
in  coordination  with  the  Office  of  the 
Assistant  Secretary  for  Aeing. 

1.  The  Division  of  Disability  and 
Aging  Policy  (AEWl)  is  responsible  for 
the  functions  of  the  office  as  they 
concern  persons  with  disabilities  and 
older  Americans.  The  division  is 
responsible  for  supporting  the 
development  and  coordination  of 
crosscutting  policies  and  data  collection 
within  the  Department  and  in  other 
Federal  agencies  whose  actions  affect 
the  health,  economic  and  social  well- 
being  of  persons  with  disabilities  and 
elderly  populations.  The  division  is 


responsible  for  measuring  and 
evaluating  the  impact  of  all  programs 
authorized  by  the  Older  Americans  Act. 
The  division  assesses  the  interaction 
among  health,  disabilitv,  and  the 
economic  well-being  of  persons  of  all 
ages  with  disabilities,  including 
identifying  the  prevalence  of  disability 
and  disabling  conditions,  socio- 
demographic  characteristics,  service 
use,  income,  employment,  and  program 
participation  patterns.  The  division  also 
is  responsible  for  coordinating  the 
development  of  data  and  policies  that 
are  responsive  to  the  characteristics, 
circumstances  and  needs  of  disabled 
populations. 

2.  The  Division  of  Long-Term  Care 
Policy  (AEW3)  is  responsible  for  the 
functions  of  the  office  as  they  concern 
policies  and  programs  that  address  the 
long-term  care  and  personal  assistance 
needs  of  people  of  all  ages  with  chronic 
disabilities.  The  division  develops  and 
coordinates  a  comprehensive  research, 
information,  and  analytical  program  to 
gain  basic  information  to  acnieve  the 
Department's  objectives  in  the  areas  of 
long-term  care  and  disability  service 
and  financing.  The  division  is  the  focal 
point  for  policy  development  and 
analysis  related  to  the  disability,  aging, 
and  long-term  care  services  components 
of  Medicare  and  Medicaid,  including 
nursing  facility  services,  commimity 
residential  services,  personal  assistance 
services,  home  health  and  rehabilitation 
services,  and  the  integration  of  acute, 
post-acute,  and  long-term  care  services. 

E.  The  Office  of  Science  and  Data  Policy 
(AED 

The  Office  of  Science  and  Data  Policy 
(SDP)  is  responsible  for  guiding  and 
coordinating  the  development  of  science 
and  data  policy  throughout  the 
Department.  SDP  establishes  and  leads 
broadly  representative,  multi-office 
working  groups  to  develop  policy 
initiatives  related  to  complex  science, 
technology  or  data  issues  that  cut  across 
the  mission  of  organizations  within  the 
Department. 

SDP  is  the  ASPE  lead  on  issues  that 
are  heavily  science-based,  including 
public  health  issues  that  involve 
complex  or  rapidly  evolving  science  and 
technology,  such  as  genetics, 
xenotrasplantion,  stem  cell  research, 
cloning,  and  bioterrorism.  SDP  guides 
and  coordinates  the  incorporation  of 
science-policy  considerations  within  the 
Department's  regulatory  and  legislative 
proposals,  congressional  testimony, 
press  releases  and  other  public 
documents  describing  major  Department 
Initiatives.  SDP  provides  critque  and 
advice  regarding  the  science  policy 
content  of  such  document  and,  in 


selected  instances,  initiates  their 

development. 
SDP  is  responsible  for  data 

development  and  coordination  within 

'  the  Department  and  serves  as  the  focal 
point  for  Department-wide  data  policy. 
It  provides  leadership  and  staff  support 
to  the  Department's  Data  Council — the 
principal  internal  forum  and  advisory 
body  to  the  Secretary  on  data  policy 
issues,  including  data  strategy,  data 
standards,  informatics,  and  privacy 
issues.  SDP  provides  direction  and 
oversight  to,  and  the  Executive  Director 
for,  the  National  Committee  on  Vital 
and  Health  Statistics,  the  statutory 
public  advisory  body  to  the  Secretary  on 
health  data,  statistics,  privacy, 
informatics  and  national  health 
information  policy.  SDP  also  prices 
support  to  the  ASPE  and  Office  of  the 
Secretary  leadership  on  a  variety  of 
Department-wide  data  planning  and 
informatic  issues,  as  well  as  data  issues 
in  support  of  performance 
measurement.  SDP  also  directs  a 
program  of  policy  research,  evaluation 
and  analysis  in  these  areas  and  provides 
several  cross-cutting  data  policy 
services  across  ASPE. 

SDP  also  is  responsible  for  creating 
and  maintaining  effective 
commimications  and  liaison  with 
scientific,  technical  and  data 
communities  and  agencies  outside  the 
Department  regarding  science  and  data 
policy  issues.  This  includes  liaison  with 
the  Office  of  Science  and  Technology 
activities;  and  government/private 
sector  collaborations  related  to  sciences 
policy. 

n.  Delegations  of  Authority 

All  delegations  and  redelegations  of 
authority  made  to  officios  and 
employees  of  affected  organizational 
components  will  continue  in  them  or 
their  successors  pending  further 
redelegation,  provided  they  are 
consistent  wiUi  this  reorganization. 

Dated:  September  20.  2002. 
EdSontag, 

Assistant  Secretary  for  Administration  and 
Management. 

[PR  Doc.  02-24747  Filed  9-27-02;  8:45  am] 
■LUNQ  COM  41Se-Q«-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

GuldelinM  for  Ensuring  and 
Maximizing  tha  Qtiallty,  OblMtivlty, 
Utility  and  Intagrity  of  Information 
Diaaamlnalad  by  HHS  Aganclaa 

agency:  Department  of  Health  and 
Human  Services.  ■ 


61344 


Federal  Register / Vol.  67,  No.  189 /Monday,  September  30,  2002 /Notices 


ACTION:  Notice. 


SUMMARY:  This  notice  annoiinces  the 
availability  of  the  U.S.  Department  of 
Health  and  Hiunan  Services  Guidelines 
for  Ensuring  the  Quality  of  Information 
Disseminated  to  the  Public.  The  HHS 
Information  Quality  Guidelines  will  be 
posted  on  the  HHS  website  on  or  about 
October  1,  2002  and  vdll  go  into  effect 
on  that  date.  Developed  pursuant  to  the 
government-wide  OMB  Guidelines  for 
Information  Quality  published  on 
January  3,  2002,  the  HHS  Guidelines 
will  be  available  on  the  following  HHS 
Web  site:  http://www.hhs.gov/ 
infoquality. 

The  Guidelines  include  mechanisms 
enabling  interested  parties  to  request 
correction  of  information  disseminated 
to  the  public  by  HHS  agencies. 
DATES:  The  HHS  Guidelines  will  be 
available  on  the  HHS  website  on  or 
about  October  1,  2002  and  will  go  into 
effect  on  thaLdate. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Scanlon,  Division  of  Data  Policy, 
Office  of  the  Assistant  Secretary  for 
Planning  and  Evaluation,  U.S.  DHHS, 
Telephone  (202)  690-7100. 
SUPPLEMENTARY  INFORMATION:  On 
January  3.  2002,  OMB  issued  final 
guidelines  to  federal  agencies  that 
implement  section  515  of  the  Treasury 
and  General  government  Appropriations 
Act  for  Fiscal  Year  2001  (Pub.  L.  106- 
554).  Section  515  directs  OMB  to  issue 
government-wide  guidelines  that 
provide  policy  and  procedural  guidance 
to  federal  agencies  for  ensuring  and 
maximizing  the  quality,  objectivity, 
utility  and  integrity  of  information 
(including  statistical  information) 
disseminated  by  federal  agencies.  The 
OMB  guidelines  in  turn  direct  each 
federal  agency  to  issue  its  own 
guidelines  to  implement  the  OMB 
Guidelines  and  ensure  the  quality, 
objectivity,  utility  and  integrity  of  the 
information  that  the  agency 
disseminates  to  the  public,  including 
administrative  mechanisms  allowing 
affected  persons  to  seek  and  obtain, 
where  appropriate,  correction  of 
information  disseminated  by  the  agency 
that  does  not  comply  with  the 
guidelines. 

On  May  1,  2002,  HHS  posted  draft 
guidelines  for  a  sixty  day  public 
comment  period.  The  final  guidelines 
will  be  posted  on  the  HHS  Web  site  on 
or  about  October  1,  2002. 

Dated:  September  23,  2002. 
William  Raub, 

Deputy  Assistant  Secretary  for  Planning  and 
Evaluation. 

[FR  Doc.  02-24746  Filed  9-27-02;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Pediatric  Oncology  Subcommittee  of 
the  Oncologic  Drugs  Advisory 
Committee;  Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

This  notice  annoimces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Pediatric 
Oncology  Subcommittee  of  the 
Oncologic  Drugs  Advisory  Gommittee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  October  17,  2002,  from  8  a.m. 
to  4  p.m. 

Location:  Center  for  Drug  Evaluation 
and  Research  Advisory  Committee 
conference  room  1066,  5630  Fishers 
Lane,  Rockville,  MD. 

Contact  Person:  Thomas  H.  Perez, 
Center  for  Drug  Evaluation  and  Research 
(HFD-21),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-6758,  or 
e-mail:  PerezT@cder.fda.gov  or  the  FDA 
Advisory  Committee  Information  Line, 
1-800-741-8138  (301-443-0572  in  the 
Washington,  DC  area),  code  12542. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 

Agenda:  The  subcommittee  will 
discuss  the  timing  of  the  initiation  of 
pediatric  oncology  clinical  studies  in  a 
drug  development  program.  The  input 
from  this  meeting  will  be  used  in 
developing  FDA  policy  to  the 
application  of  the  pediatric  rule  and  the 
issuance  of  written  requests  under  the 
Best  Pharmaceuticals  for  Children  Act. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  subcommittee.  Written 
submissions  may  be  made  to  the  contact 
person  by  October  10,  2002.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  1 
p.m.  and  2  p.m.  Time  allotted  for  each 
presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  shoidd  notify  the  contact 
person  before  October  10,  20O2,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  argimnents 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 


an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Persons  attending  FDA's  advisory 
committee  meetings  are  advised  that  the 
agency  is  not  responsible  for  providing 
access  to  electrical  outlets. 

FDA  welcomes  the  attendance  of  the 
public  at  its  advisory  committee 
meetings  and  will  make  every  effort  to 
accommodate  persons  with  physical 
disabilities  or  special  needs.  M  you 
require  special  accommodations  due  to 
a  disability,  please  notify  Thomas  Perez 
at  least  7  days  in  advance  of  the 
meeting. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  September,  20,  2002. 

Linda  Arey  Skladany, 

Senior  Associate  Commissioner  for  External 
Relations. 

[FR  Doc.  02-24677  Filed  9-27-02;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Clinical  Pharmacology  Subcommittee 
of  the  Advisory  Committee  for 
Pharmaceutical  Science;  Notice  of 
Meeting 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Cliaical 
Pharmacology  Subcommittee  of  the 
Advisory  Committee  for  Pharmaceutical 
Science. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  October  23,  2002,  bom  8  a.m. 
to  5  p.m. 

Location:  Center  for  Drug  Evaluation 
and  Research  Advisory  Committee 
conference  room  1066,  5630  Fishers 
Lane,  Rockville,  MD. 

Contact  Person:  Kathleen  Reedy, 
Center  for  Drug  Evaluation  and  Research 
(HFD-21),  Food  and  Drug 
Administration,  5600  Fishers  Lane  (for 
express  delivery,  5630  Fishers  Lane,  rm. 
1093),  Rockville,  MD  20857,  301-827- 
7001,  or  e-mail:  REEDYK@cder.fda.gov, 
or  FDA  Advisory  Committee 
Information  Line,  1-800-741-6138 
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(301-443-0572  in  the  Washington,  DC 
area),  code  12539.  Please  call  the 
Information  Line  for  up-to-date 
information  on  this  meeting. 

Agenda:  The  subcommittee  will 
discuss:  (1)  Consideration  of 
investigational  pharmacokinetic  studies 
to  identify  patient  populations  at  risk, 
(2)  methods  used  to  adjust  dosing  given 
the  availability  of  exposure-response 
information,  (3)  use  of  exposure- 
response  relationships  in  the  Pediatric 
Study  Decision  Tree,  (4)  questions  to  be 
asked  of  the  pediatric  database,  and  (5) 
scientific  and  practical  considerations 
in  the  use  of  pharmacogenetic  tests  to 
determine  drug  dosage  and 
administration. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  subcommittee.  Written 
submissions  may  be  made  to  the  contact 
person  by  October  14,  2002.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  12 
noon  and  1  p.m.  Time  allotted  for  each 
presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  October  14,  2002,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Persons  attending  FDA's  advisory 
committee  meetings  are  advised  that  the 
agency  is  not  responsible  for  providing 
access  to  electric  outlets. 

FDA  welcomes  the  attendance  of  the 
public  at  its  advisory  conunittee 
meetings  and  will  make>every  effort  to 
accommodate  persons  with  physical 
disabilities  or  special  needs.  If  you 
require  special  accommodations  due  to 
a  disability,  please  contact  Kathleen 
Reedy  at  least  7  days  in  advance  of  the 
meeting. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  September  20.  2002. 
Linda  Arey  Skladany, 
Associate  Commissioner  for  External 
Relations. 

[FR  Doc.  02-24678  Filed  9-27-02;  8:45  am) 
BILUNO  CODE  4160-01-8 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Advisory  Committee  on 
interdisciplinary,  Community-Based 
Unkages;  Notice  of  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Committee  Act,  (Public  Law 
92-463),  notice  is  hereby  given  of  the 
following  advisory  committee  meeting. 
The  meeting  is  open  to  the  public. 

Name:  Advisory  Committee  on 
Interdisciplinary  Community-Based 
Unkages. 

Date  and  Time:  October  3,  2002.  8  a.m.- 
5:30  p.m.;  October  4.  2002,  8:30  a.m.-3  p.m. 

Place:  The  Doubletree  Hotel,  1750 
Rockville  Pike.  Rockville,  Maryland  20852. 

Agenda:  Agenda  items  will  include,  but 
not  be  limited  to:  Welcome;  plenary  session 
on  the  role  of  the  Health  Resources  and 
Services  Administration,  Bureau  of  Health 
Professions,  in  meeting  Public  Health 
Preparedness  objectives;  education  and 
training  related  to  bioterrorism;  presentations 
by  speakers  representing:  The  Division  of 
StateJCommunity  and  Public  Health,  Bureau 
of  Health  Professions;  and  committee 
members.  Meeting  content  will  address 
preparation  of  the  Committee's  annual  report 
and  policy  recommendations  to  the  Secretary 
and  the  Congress  and  development  of  a  fiscal 
year  2003  action  agenda.  Proposed  agenda 
items  are  subject  to  change  as  priorities 
dictate. 

Public  Comments:  Public  comment  will  be 
permitted  before  lunch  and  at  the  end  of  the 
meeting  on  October  3.  2002.  Oral 
presentations  will  be  limited  to  5  minutes  per 
public  speaker.  Persons  interested  in 
providing  an  oral  presentation  should  submit 
a  written  request,  with  a  copy  of  their 
presentation  to:  Bernice  A.  Parlak,  Executive 
Secretary.  Division  of  State,  Community  and 
Public  Health,  Bureau  of  Health  Professions, 
Health  Resources  and  Services 
Administration,  Room  9-105.  5600  Fishers 
Lane,  Rockville.  Maryland  20857,  Telephone 
(301)  443-1898. 

Requests  should  contain  the  name, 
address,  telephone  number,  and  any  business 
or  professional  affiliation  of  the  person 
desiring  to  make  an  oral  presentation.  Groups 
having  similar  interests  are  requested  to 
combine  their  comments  and  present  them 
through  a  single  representative.  The  Division 
of  State,  Community  and  Public  Health  will 
notify  each  presenter  by  mail  or  telephone  of 
their  assigned  presentation  time. 

Persons  who  do  not  file  a  request  in 
advance  for  a  presentation,  but  wish  to  make 
an  oral  statement  may  register  to  do  so  at  the 
Doubletree  Hotel.  Rockville,  Maryland,  on 
October  3,  2002.  These  persons  will  be 
allocated  time  as  the  Committee  meeting 
agenda  permits. 

For  Further  Information  Contact:  Anyone 
requiring  information  regarding  the 
Committee  should  contact  Bernice  A.  Parlak, 
Division  of  State,  Community  and  PublFc 
Health,  Bureau  of  Health  Professions,  Health 


Resources  and  Services  Administration, 
Room  9-105,  5600  Fishers  Lane,  Rockville, 
Maryland  20867,  Telephone  (301)  443-1898. 

Dated:  September  19.  2002. 
)ane  M.  Harrison, 

Director,  Division  of  Policy  Review  and 

Coordination. 

IFR  Doc.  02-24732  Filed  9-27-02;  8:45  am] 

WLUNQ  COM  4iaS-1S-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[DOClwt  No.  FR-4734-N-49] 

Notice  Of  Submission  of  Proposed 
Information  Collection  to  OMB:  Public 
Housing  Financial  Management 
Templats 

AGENCY:  Office  of  the  Chief  Information 
Officer.  HUD. 
ACTION:  Notice. 

summary:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  October  30, 
2002. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
approval  number  (2535-0107)  and 
should  be  sent  to:  Lauren  Wittenberg,' 
OMB  Desk  Officer.  Office  of 
Management  and  Budget,  Room  10235, 
New  Executive  Office  Building, 
Washington,  DC  20503;  Fax  number 
(202)  395-6974;  E-mail 
Lauren_Wittenberg@omb.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Eddins,  Reports  Management 
Officer,  QDAM,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  Southwest,  Washington,  DC 
20410;  e-mail  Wayne_Eddins@HUD.gov; 
telephone  (202)  708-2374.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35).  The  Notice 
lists  the  following  information:  (1)  The 
title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
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approval  number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
nimiber  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 


whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Public  Housing 
Financial  Management  Template. 

OMB  Approval  Number:  2535-0107. 

Form  Numbers:  None. 


Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 
Public-Housing  Authorities  are  required 
to  submit  financial  information  on  an 
annual  basis  to  HUD  in  accordance  with 
the  Uniform  Financial  Reporting 
Standards  and  the  Public  Housing 
Assessment  System. 

Respondents:  Not-for-profit 
institutions.  State,  Local  or  Trial 
Government. 

Frequency  of  Submission:  Annually. 


Number  of  re- 
spondents 


Annual  re- 
sponses 


Hours  per  re- 
sponse 


Burden  hours 


Reporting  Burden: 


3,173 


1.87 


5.36 


31,961 


Total  Estimated  Burden  Hours: 
31,961. 

Status:  Revision  of  a  currently 
approved  collection. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  35.  as 
amended. 

Dated:  September  19,  2002. 
Wayne  Eddins, 

Departmental  Reports  Management  Officer, 
Office  of  the  Chief  Information  Officer. 
[FR  Doc.  02-24701  Eiled  9-27-02;  8:45  am) 

mXING  CODE  4210-72-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4734-N-50] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB:  CDBG 
Urban  County/New  York  Towns 
Quallfication/Requalification  Process 

agency:  Office  of  the  Chief  haformation 
Officer,  HUD. 
ACTION:  Notice 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Managemaent  and  Budget  (0\fB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soUciting  public  comments  on  the 
subject  proposal. 


DATES:  Comments  Due  Date:  October  30, 
2002. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
approval  number  (2506-0170)  and 
should  be  sent  to:  Lauren  Wittenberg, 
OMB  Desk  Officer,  Office  of 
Managaement  and  Budget,  Room  10235, 
New  Executive  Office  Building, 
Washington,  DC  20503;  Fax  number 
(202)  395-6974;  e-mail 
La  uren_  Wittenberg@omb.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Eddins,  Reports  Management 
Officer,  QDAM,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  Southwest,  Washington,  DC 
20410;  e-mail  Wayne_Eddins@HUD.gov; 
telephone  (202)  708-2374.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35).  The  Notice 
lists  the  following  information:  (1)  The 
title  of  the  inforamtion  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 


approval  number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  niunber,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
nimiber  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
nimiber  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  CDBG  Urban 
Coimty/New  York  Towns  Qualification/ 
Requalification  Process. 

OMB  Approval  Number:  25076-01 7t). 

Form  Numbers:  None. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  The 
information  obtained  through  these 
qualification/requalification  processes  is 
used  in  calculating  the  annual  grant 
allocation  under  the  CDBG  program. 

Respondents:  State,  Local  or  Trial 
Government. 

Frequency  of  Submission:  Annually. 


Numtjer  of  re- 
spondents 


Annual  re- 
sponses 


Hours  per  re- 
sponse 


=      Burden  hours 


Reporting  Burden 


168 


62 


3.545 
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Total  Estiamted  Burden  Hours:  3,545. 
Status:  Extension  of  a  currently 
approved  collection. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  35.  as 
amended. 

Dated:  September  20.  2002. 
Wayne  Eddins, 

Departmental  Reports  Management  Officer, 
Office  of  the  Chief  Information  Officer. 
[FR  Doc.  02-24702  Filed  9-27-02;  8:45  am) 
BKJJNQ  CODE  4210-72-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Doctet  No.  FR-4734-N-S1] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB; 
Request  for  Credit  Approval  of 
Substitute  Mortgagor 

AGENCY:  Office  of  the  Chief  Information 
Officer,  HUD. 
action:  Notice. 

summary:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  October  30, 
2002. 


ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
approval  number  (2502-3336)  and 
should  be  sent  to:  Lauren  Wittenberg, 
OMB  Desk  Officer,  Office  of 
Management  and  Budget,  Room  10235, 
New  Executive  Office  Building, 
Washington,  DC  20503;  Fax  number 
(202)  395-6974;  E-mail 
Lauren_Wittenberg@omb.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wayne  Eddins,  Reports  Management 
Officer,  QDAM,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  Southwest,  Washington,  DC 
20410;  e-mail  Wayne_Eddins@HUD.gov; 
telephone  (202)  708-2374.  This  is  not  a 
toll-free  ntunber.  Copies  of  the  proposed 
forms  and  other  available  docuiments 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  The  Notice 
lists  the  following  information:  (1)  The 
title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approval  number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 


(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Request  for  Credit 
Approval  of  Substitute  Mortgagor. 
OMB  Approval  Number:  2502-0036. 
Fonn  Numbers:  92210. 
Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  A 
buyer  may  assume  an  FHA-insured 
mortgage  by  becoming  the  substitute 
mortgagor  through  the  credit  approval 
process.  Prior  to  releasing  a  seller  from 
liability  on  the  mortgage  note  or  for 
mortgages  after  December  15, 1989, 
HUD  or  a  Direct  Endorsement  (DE) 
lender  must  review  the  credit  of  the 
assumer  and  record  the  approval  on 
form  HUD-92210. 

Respondents:  Individuals  and 
Businesses  or  other  for-profits. 
Frequency  of  Submission:  On 
occasion. 


Number  of  re- 
spondents 


Annual  re- 
spondents 


Hours  per  re- 
sponse 


Burden  hours 


Reporting  Burden: 


1,000 


10,000 


10,000 


Total  Estimated  Burden  Hours: 
10,000.  * 

Status:  Reinstatement  vdthout  change 
of  a  previously  approved  collection  for 
which  approval  has  expired. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  35,  as 
amended. 

Dated:  September  19,  2002. 
Wayne  Eddins, 

Departmental  Reports  Management  Officer, 
Office  of  the  Chief  Information  Officer. 
(FR  Doc.  02-24703  Filed  9-27-02;  8:45  am] 
BILUNG  CODE  4210-72-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Doclwt  No.  FR-4734-N-52] 

Notice  of  Submission  of  Proposed 
Informstlon  Collection  to  OMB;  Local 
Appeals  to  Single-Family  Mortgage 
Limits 

agency:  Office  of  the  Chief  Information 

Officer.  HUD. 

action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

dates:  Comments  Due  Date:  October  30, 
2002. 


ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
approval  number  (2502-0302)  and 
should  be  sent  to:  Lauren  Wittenberg, 
OMB  Desk  Officer,  Office  of 
Management  and  Budget,  Room  10235, 
New  Executive  Office  Building, 
Washington,  DC  20503;  Fax  number 
(202)  395-6974;  E-mail 
Lauren_Wittenberg@omb.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Eddins,  Reports  Management 
Officer,  QDAM,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  Southwest,  Washington,  DC 
20410;  e-mail 

Wayne_Eddins@HUD.gov;  telephone 
(202)  708-2374.  This  is  not  a  toll-free 
niunber.  Copies  of  the  proposed  forms 
and  other  available  documents 


// 
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submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 

SUPPLEMENTARY  INFORMATION:  The 

Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  The  Notice 
lists  the  following  information:  (1)  The 
title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approval  number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 


(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

This  Notice  also  lists  the  following 
information: 


Title  of  Proposal:  Local  Appeals  to 
Single-Family  Mortgage  Limits. 

OMB  Approval  Number:  2502-0302. 

Form  Numbers:  None. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 
Housing  industry  groups  may  appeal  for 
increases  in  FHA's  maximiun  mortgage 
limits  for  specific  counties  or 
metropolitan  statistical  areas  (MSA's). 

Respondents:  Individuals  or 
households.  Business  or  other  for-profit, 
Not-for  profit  institutions. 

Frequency  of  Submission:  On 
occasion. 


Numt)er  of  re- 
spondents 


Annual  re- 
sponses 


Hours  per 
response 


Burden  hours 


Reporting  Burden 


80 


1 


40 


3,200 


Total  Estimated  Burden  Hours:  3,200. 
Status:  Reinstatement,  without 
change. 

Authority?  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  35,  as 
amended. 

Dated:  September  23.  2902. 
Wayne  Eddins, 

Departmental  Reports  Management  Officer, 
Office  of  the  Chief  Information  Officer. 
(FR  Doc.  02-24704  Filed  9-27-02;  8:45  am] 
nUJNG  COOE  4210-72-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Dodwt  No.  FR-4734-N-53] 

Notice  Of  Submission  of  Proposed 
Information  Collection  to  OMB:  Deed- 
in-Lieu  of  Foreclosure  (Corporate 
Mortgagors  or  Mortgagors  Owning 
More  Than  One  Property) 

agency:  Office  of  the  Chief  Information 
Officer,  HUD. 

ACTION:  Notice. 


SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  October  30, 
2002.  I 


ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
approval  number  (2502-0301)  and 
should  be  sent  to:  Lauren  Wittenberg, 
OMB  Desk  Officer,  Office  of 
Management  emd  Budget,  Room  10235, 
New  Executive  Office  Building, 
Washington,  DC  20503;  Fax  number 
(202)  395-6974;  e-mail 
Lauren_Wittenberg@omb.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wayne  Eddins,  Reports  Management 
Officer,  QDAM,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street.  Southwest,  Washington,  DC 
20410;  e-mail  Wayne_Eddins@HUD.gov; 
telephone  (202)  708-2374.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  docimients 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  The  Notice 
lists  the  following  information:  (1)  The 
title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;-(3)  the  OMB 
approval  niunber,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  niunber,  if  applicable; 
(6)  what  members  of  the  public  will  be 


affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Deed  in-Lieu  of 
Foreclosure  (Corporate  Mortgagors  or 
Mortgagors  Owning  More  than  One 
Property. 

OMB  Approval  Number:  2502-0301. 

Form  Numbers:  None. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 
Mortgagees  must  obtain  written  consent 
from  HUD's  National  Servicing  Center 
to  accept  a  deed-in-lieu  of  foreclosure 
when  the  mortgagor  is  a  corporate 
mortgagor  or  a  mortgagor  owning  more 
than  one  property  insured  by  the 
Department  of  Housing  and  Urban 
Development  (HUD).  Mortgagees  must 
provide  HUD  with  specific  information. 

Respondents:  Individuals  or 
hotiseholds,  Business  or  other  for- 
profits. 

Frequency  of  Submission:  On 
occasion. 


Number  of  re- 
spondents 


Annual  re- 
sponses 


Hours  per  re- 
sponse 


=      Burden  hours 


Reporting  Burden 


600 


600 


0.5 


300 
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Total  Estimated  Burden  Hours:  300. 
Status:  Reinstatement,  without 
change. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995. 44  U.S.C.  35,  as 
amended. 

Dated:  September  23,  2002. 
Wayne  Eddins, 

Departmental  Reports  Management  Officer, 
Office  of  the  Chief  Information  Officer. 
[FR  Doc.  02-24705  Filed  9-27-02;  8:45  am) 
BHJJNO  COOE  4210-7a-M 


DEPARTMENT  OF  THE  INTERIOR 


Rth  and  Wildlife  Service 
Receipt  of  Appllcatione  for  Permit 

agency:  Fish  and  Wildlife  Service, 

Interior. 

action:  Notice  of  receipt  of  applications 

for  permit. 

SUMMARY:  The  public  is  invited  to 
comment  on  the  following  applications 
to  conduct  certain  activities  with 
endangered  species  and/or  marine 
mammals. 

DATES:  Written  data,  comments  or 
requests  must  be  received  by  October 
30,  2002. 

ADDRESSES:  Documents  and  other 
information  submitted  with  these 
applications  are  available  for  review, 
subject  to  the  requirements  of  the 
Privacy  Act  and  Freedom  of  Information 
Act,  by  any  party  who  submits  a  written 
request  for  a  copy  of  such  documents 
within  30  days  of  the  date  of  publication 
of  this.notice  to:  U.S.  Fish  and  Wildlife 
Service,  Division  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  700,  Arlington,  Virginia  22203; 
fax  703/35&-2281. 
FOR  FURTHER  INFORMATION  CONTACT: 
Division  of  Management  Authority, 
telephone  703/358-2104. 
SUPPLEMENTARY  INFORMATION: 

Endangered  Species 

The  public  is  invited  to  comment  on 
the  following  application(s)  for  a  permit 
to  conduct  certain  activities  with  - 
endangered  species.  This  notice  is 
provided  pursuant  to  Section  10(c)  of 
the  Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531,  etseq.). 
Written  data,  comments,  or  requests  for 
copies  of  these  complete  applications 
should  be  submitted  to  the  Director 
(address  above). 

Applicant:  Hobson  Reynolds,  Dallas, 
TX,  PRT-060384 

The  applicant  requests  a  permit  to 
import  the  sport-himted  trophy  of  one 


male  bontebok  (Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

Applicant:  Kurt  E.  Landig,  Fremont,  OH, 
PRT-061542 

The  applicant  requests  a  permit  to 
import  one  captive-bom,  male,  white- 
eared  pheasant  [Crossoptilon 
crossoptilon)  from  The  Old  House  Bird 
Gardens  in  Reading,  England,  for  the 
purpose  of  enhancement  of  the  survival 
of  the  species  through  captive 
propagation. 

Applicant:  Larry  McFadden, 
Donalsonville,  GA,  PRT-061609 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  [Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

Marine  Mammals 

The  public  is  invited  to  comment  on 
the  following  application(s)  for  a  permit 
to  conduct  certain  activities  with  marine 
mammals.  The  application(8)  was 
submitted  to  satisfy  requirements  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.)  and 
the  regulations  governing  marine 
mammals  (50  CFR  Part  18).  Written 
data,  comments,  or  requests  for  copies 
of  the  complete  applications  or  requests 
for  a  public  hearing  on  these 
applications  should  be  submitted  to  the 
Director  (address  above).  Anyone 
requesting  a  hearing  should  give 
specific  reasons  why  a  hearing  would  be 
appropriate.  The  holding  of  such  a 
hearing  is  at  the  discretion  of  the 
Director. 

Applicant:  D.  Olds  Schupp,  Dexter,  Ml, 
PRT-061560 

The  applicant  requests  a  permit  to 
import  a  polar  bear  (Ursus  maritimus) 
sport  hunted  from  the  Lancaster  Sound 
polar  bear  population  in  Canada  for 
personal  use. 

The  U.S.  Fish  and  Wildlife  Service 
has  information  collection  approval 
from  OMB  through  March  31,  2004, 
OMB  Control  Number  1018-0093. 
Federal  Agencies  may  not  conduct  or 
sponsor  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  current  valid  OMB 
control  number. 


Dated:  August  23.  2002. 
Anna  Bury, 

Permit  Biologist,  Branch  of  Permits.  Division 
of  Management  Authority. 
[FR  Doc.  02-24736  Filed  9-27-02;  8:45  ami 
MLUNO  COM  4110-S»-P 

DEPARTMENT  OF  THE  INTERIOR 

NattofMil  Pent  Service 

Jimmy  Carter  National  Historical  Site 
Commlaaion  Meeting 

AGENCY:  National  Park  Service,  Jimmy 
Carter  National  Historic  Site,  Interior. 

ACTION:  Notice  of  Advisory  Commission 
Meeting. 

SUMMARY:  Notice  is  hereby  given  in 
accordance  with  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  1,  Section 
10(a)(2),  that  a  meeting  of  the  Jimmy      ^ 
Carter  National  Historic  Site  Advisory 
Commission  will  be  held  at  8:30  a.m.  to 
2  p.m.  at  the  following  location  and 
date. 

DATES:  October  11,  2002. 

ADDRESSES:  The  Plains  High  School, 
Jimmy  Carter  National  Historic  Site,  300 
North  Bond  Street,  Plains,  Georgia 
31780. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Fred  Boyles,  Superintendent.  Jimmy 
Carter  National  Historic  Site,  496 
Cemetery  Road,  Andersonville,  Georgia 
31711,  (229)  924-0343  Extension  105. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  the  Jimmy  Carter  National 
Historic  Site  Advisory  Commission  is  to 
advise  the  Secretary  of  the  Interior  or 
her  designee  on  achieving  balanced  and 
acciu-ate  interpretation  of  the  Jimmy 
Carter  National  Historic  Site.  The 
members  of  the  Advisory  Commission 
are  as  follows:  I^.  James  Sterling  Young, 
Dr.  Barbara  J.  Fields.  Dr.  Donald  B. 
Schewe,  Dr.  Steven  H.  Hochman,  Dr.  Jay 
Hakes,  and  Director,  National  Park 
Service,  Ex-'Officio  member. 

The  matters  to  be  discussed  at  this 
meeting  include  the  status  of  p^rk 
development  and  planning  activities. 
This  meeting  will  be  open  to  the  public. 
However,  facilities  and  space  for 
accommodating  members  of  the  public 
are  limited.  Any  member  of  the  public 
may  file  with  the  commission  a  written 
statement  concerning  the  matters  to  be 
discussed.  Written  statements  may  also 
be  submitted  to  the  Superintendent  at 
the  address  above.  Minutes  of  the 
meeting  will  be  available  at  Park 
Headquarters  for  public  inspection 
approximately  4  weeks  after  the 
meeting. 
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Dated:  September  24,  2002. 
Charlie  Powrell, 

Acting  Regional  Director.  Southeast  Region. 
[FR  Doc.  02-24762  Filed  9-27-02;  8:45  am) 
BIUMG  CODE  4310-70-P 


INTERNATIONAL  TRADE 
COMMISSION        I 

7-TA-4691 


Pnv.  No.  337- 


»] 


In  ttw  Matter  of  Certain  Bearing  and 
Packaging  Thereof;  Order 

The  Commission  instituted  this 
investigation  on  April  9,  2002,  on  the 
basis  of  a  complaint  filed  by  SKF  USA, 
INC.  {"SKF").  67  FR  18632  (April  16, 
2002).  The  complaint  alleged  that 
certain  respondents  had  violated  section 
337  of  the  Tariff  Act  of  1930  by  the 
unlawful  importation  into  the  United 
States,  sale  for  importation,  and/or  sale 
within  the  United  States  after 
importation  of  certain  bearings  and 
packaging  thereof  by  reason  of:  (1) 
Infringement  of  U.S.  Trademark 
Registration  Nos.  502,839,  502,840, 
1,944,843,  and  2,053,722;  (2) 
infringement  of  common  law 
trademarks;  (3)  dilution  of  registered 
and  common  law  trademarks;  (4)  false 
representation  of  source;  (5)  false 
advertising;  (6)  passing  off;  and  (7) 
unfair  pecuniary  benefits.  The  last  claim 
alleges  that  respondents  derive  unfair 
pecuniary  benefits  by  availing 
themselves  of  SKF's  antidumping  duty 
deposit  rates  and  by  failing  to  request 
antidumping  duty  administrative 
reviews  to  obtain  their  own  rates. 
Complainant  SKF  describes  the 
unfairness  as  being  twofold.  First,  gray 
market  importers  of  SKF  bearings  do  not 
need  to  adjust  their  U.S.  prices  upwards 
to  obtain  a  lower  rate;  they  can  keep 
their  U.S.  prices  low  and  still  get  a  low 
duty  rate.  Second,  the  gray  market 
importers  do  not  expend  any  resources 
to  keep  rates  low;  they  merely  "free 
ride"  on  SKF's  rates.  SKF  analogizes 
this  situation  to  the  free  riding  problem 
recognized  under  the  antitrust  laws.  On 
May  16.  2002.  the  Commission 
investigative  attorney  ("lA")  filed  a 
motion  for  siunmary  determination  as  to 
the  "imfair  pecuniary  benefits"  claim, 
arguing  that  the  claim  is  not  cognizable 
under  section  337  because  it  does  not 
allege  an  unfair  method  of  competition 
or  an  unfair  act.  Certain  respondents 
supported  the  lA's  motion.  SKF  filed  an 
opposition  to  the  motion.  On  Jime  14, 
2002,  in  Order  No.  11,  the  presiding 
administrative  law  judge  ("ALJ")  denied 
the  lA's  motion  for  simimary 
determination.  The  ALJ  explained  that 
he  was  declining  to  decide  whether  the 


"unfair  pecuniary  benefits"  claim 
alleges  an  "unfair  act"  cognizable  under 
section  337  because  the  claim  presents 
a  novel  issue  not  appropriate  for 
summary  determination.  The  ALJ  found 
that  the  risk  of  prematurely  dismissing 
the  claim  outweighed  the  potential 
burden  of  additional  discovery.  On  June 
21,  2002,  the  lA  filed  a  motion  with  the 
ALJ  for  leave  to  seek  interlocutory 
review  of  Order  No.  11  by  the 
Commission.  Respondents  Bearings 
Limited  and  McGuire  Bearing  Company 
filed  similar  motions.  On  July  10,  2002, 
in  Order  No.  16,  the  ALJ  granted  these 
motions  for  leave  to  seek  interlocutory 
review.  The  ALJ  found  that  the  motions 
met  the  requirements  of  Commission 
rule  210.24(b)(1),  which  provides  that 
an  ALJ  may  grant  leave  to  seek 
interlocutory  review  of  an  order  by  the 
Commission  if  the  order  "involves  a 
controlling  question  of  law  or  policy  as 
to  which  there  is  substantial  groimd  for 
difference  of  opinion"  and  "subsequent 
review  [of  the  order]  will  be  an 
inadequate  remedy."  19  CFR 
210.24(b)(1).  On  July  18,  2002,  the  lA 
filed  an  application  for  interlocutory 
review,  and  on  July  22,  2002, 
respondents  Bearings  Limited  and 
McGuire  Bearing  Company  did  the 
same.  The  Commission  has  determined 
to  grant  the  applications  for 
interlocutory  review  of  Order  No.  16. 
Section  337(a)(1)(A)  proscribes  "unfair 
methods  of  competition  and  unfair  acts" 
in  the  importation  of  articles,  and/or 
sale  thereof  within  the  United  States 
after  importation.  In  order  for  the 
Commission  to  find  that  conduct 
involves  an  unfair  method  of 
competition  or  unfair  act,  it  must  be 
able  to  identify  some  sort  of  legally 
cognizable  "imfairness"  in  that  conduct. 
SKF's  unfair  pecuniary  benefits  claim 
does  not  allege  the  requisite  legally 
cognizable  unfairness.  SKF  alleges  that 
respondents  are  engaging  in  an  unfair 
method  of  competition  by  "availing 
themselves  of  SKF  USA's  antidumping 
duty  rates."  SKF's  Amended  Complaint 
at  1 157.  SKF  also  describes  the 
unfairness  in  respondents'  conduct  as 
lying  in  "[rjespondents"  affirmative 
choice  not  to  participate  in  Commerce's 
antidumping  duty  review  process,  and 
their  hee  riding  off  SKF's  rates."  SKF 
USA's  Opposition  to  the  Commission 
Investigative  Staffs  Motion  for  Partial 
Summary  Determination  at  21. 
Respondents'  practices  with  respect  to 
antidumping  duties  apparently  conform 
to  the  relevant  Department  of  Commerce 
("Commerce")  regulations  and 
Commerce's  instruction  to  the  U.S. 
Customs  Service.  SKF  does  not  dispute 
this.  Respondents  enter  their  bearings  at 


the  antidumping  duty  deposit  rate 
specified  by  Commerce.  When  the 
bearings  are  liquidated,  again  the 
appropriate  antidumping  duty 
assessment  rate  is  specified  by 
Commerce.  The  Commission  fails  to  see 
how  following  Commerce's  specific 
directions  with  regard  to  antidumping 
duty  deposit  and  assessment  rates  can 
constitute  an  unfair  method  of 
competition  or  unfair  act.  There  is  of 
course  no  per  se  prohibition  on  the 
importation  of  merchaiidise  subject  to 
an  antidumping  duty  order  by  resellers 
(i.e.,  entities  other  than  the  foreign 
manufacturer  of  the  merchandise).  SKF 
argues  that  respondents  should  request 
antidumping  administrative  reviews  in 
order  to  obtain  their  own  deposit  rates. 
There  is,  however,  no  requirement  that 
importers  request  an  administrative 
review  of  their  entries;  such  reviews  are 
conducted  only  if  "a  request  for  such  a 
review  has  been  received."  19  U.S.C. 
1675(a)(1).  Having  reviewed  the 
argimients  made  by  the  lA,  Bearings 
Limited,  and  McGuire  Bearing  Company 
on  the  one  hand,  and  by  SKF  on  the 
other,  the  Commission  finds  no  basis  to 
recognize  SKF's  unfair  pecuniary 
benefits  claim  imder  section  337.  SKF 
relies  on  antitrust  cases  addressing  the 
"free  rider"  phenomenon.  SKF's 
Amended  Complaint  at  1 169.  However, 
those  cases— to  the  extent  that  they 
discuss  hee  riding  at  all — refer  to  it  as 
a  phenomenon  that  could  excuse 
behavior  that  could  otherwise  violate 
the  antitrust  laws.  The  cases  do  not 
establish  a  cause  of  action  based  on  free 
riding.  Moreover,  the  courts  have  not 
extended  the  law  of  unfair  competition 
to  encompass  free  riding  generally. 
SKF's  attempt  to  liken  respondents' 
conduct  to  misappropriation  also  is  not 
persuasive.  For  there  to  be 
misappropriation,  a  property  right  or 
interest  created  by  the  skills,  labor,  and 
expenditiire  of  another  must  be 
involved.  SKF  does  not  have  such  a 
right  or  interest  in  the  antidumping  duty 
rates  that  Commerce  calculates  for  it.  In 
essence,  SKF's  "unfair  pecimiary 
benefits"  claim  has  to  do  with  the 
question  of  which  antidumping  duty 
deposit  rates  and  assessment  rates 
should  be  applied  to  resellers  of 
merchandise  subject  to  an  antidumping 
duty  order.  This  question  is  within 
Commerce's  jurisdiction. 

Having  examined  the  relevant  ALJ 
orders,  the  submissions  of  the  parties, 
and  the  authorities  cited  therein,  it  is 
hereby  ordered  that: 

1.  Order  No.  11  is  reversed  and  the 
motion  of  the  LA  for  summary 
determination  as  to  the  "imfair 
pecimiary  benefits"  claim  is  granted. 
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2.  This  investigation  is  terminated 
with  respect  to  the  "unfair  pecuniary 
benefits"  claim. 

3.  The  Secretary  shall  serve  copies  of 
this  Order  on  the  parties  of  record  and 
publish  notice  thereof  in  the  Federal 
Register.  * 

Issued:  September  23,  2002. 

By  order  of  the  Commission. 
Marilyn  R.  Abbott. 
Secretary  to  the  Ck)mmission. 
[FR  Doc.  02-24675  Filed  9-27-02;  8:45  am] 
BOIMQ  CODE  702(MB-^ 


INTERNATIONAL  TRADE 
COMMISSION 

pnvestigation  No.  731-TA-«91  (Rnal)] 

Silicon  Metal  From  Ruasia 

AGENCY:  United  States  International 
Trade  Commission. 

ACTION:  Scheduling  of  the  final  phase  of 
an  antidumping  investigation. 

summary:  The  Commission  hereby  gives 
notice  of  the  scheduling  of  the  final 
phase  of  antidumping  investigation  No. 
731-TA-991  (Final)  under  section 
735(b)  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1673d(b))  (the  Act)  to  determine 
whether  an  industry  in  the  United 
States  is  materially  injured  or 
threatened  with  material  injury,  or  the 
establishment  of  an  industry  in  the 
United  States  is  materially  retarded,  by 
reason  of  less-than-fair-value  imports 
from  Russia  of  silicon  metal,  provided 
for  in  subheadings  2804.69.10  and 
2804.69.50  of  the  Harmonized  Tariff 
Schedule  of  the  United  States.' 

For  further  information  concerning 
the  conduct  of  this  phase  of  the 
investigation,  hearing  procedures,  and 
rules  of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A  and  C  (19  CFR  part  207). 
EFFECTIVE  DATE:  September  20,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Mazur  (202-205-3184),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 


>  For  purposes  of  this  investigation,  the 
Department  of  Commerce  has  defined  the  subject 
merchandise  as  "silicon  metal,  which  generally 
contains  at  least  96.00  percent  but  less  than  99.99 
percent  silicon  by  weight.  The  merchandise  covered 
by  this  investigation  also  includes  silicon  metal 
fix>m  Russia  containing  between  89.00  and  96.00 
percent  silicon  by  weight,  but  containing  more 
aluminum  than  the  silicon  metal  which  contains  at 
least  96.00  percent  but  less  than  99.99  percent 
silicon  by  weight." 


the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  vtrith  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  {http:// 
www.usitc.gov).  The  public  record  for 
this  investigation  may  be  viewed  on  the 
Commission's  electronic  docket  (EDIS- 
ON-LINE) at  http://dockets.usitc.gov/ 
eol/public. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  final  phase  of  this  investigation  is 
being  scheduled  as  a  result  of  an 
affirmative  preliminary  determination 
by  the  Department  of  Commerce  that 
imports  of  silicon  metal  from  Russia  are 
being  sold  in  the  United  States  at  less 
than  fair  value  within  the  meaning  of 
section  733  of  the  Act  (19  U.S.C.  1673b). 
The  investigation  vns  requested  in  a 
petition  filed  on  March  7,  2002,  by 
Globe  Metallui^cal  Inc.,  Cleveland,  OH; 
SIMCALA,  Inc..  Mt.  Meigs.  AL;  the 
International  Union  of  Electronic. 
Electrical,  Salaried,  Machine  and 
Furniture  Workers  (I.U.E.-C.W.A.  AFI^ 
aO,  C.L.C.,  Local  693),  Selma,  AL;  the 
Paper,  Allied-Industrial  Chemical  and 
Energy  Workers  International  Union 
(Locd  5-89),  Boomer,  WV;  and  the 
United  Steel  Workers  of  America  (AFL- 
CIO,  Local  9436).  Niagara  Falls,  NY. 

Participation  in  the  Investigation  and 
Public  Service  List 

Persons,  including  industrial  users  of 
the  subject  merchandise  and,  if  the 
merchandise  is  sold  at  the  retail  level, 
representative  consumer  organizations, 
wishing  to  participate  in  the  final  phase 
of  this  investigation  as  parties  must  file 
an  entry  of  appearance  with  the 
Secretary  to  the  Commission,  as 
provided  in  section  201.11  of  the 
Commission's  rules,  no  later  than  21 
days  prior  to  the  hearing  date  specified 
in  this  notice.  A  party  that  filed  a  notice 
of  appearance  daring  the  preliminary 
phase  of  the  investigation  need  not  file 
an  additional  notice  of  appearance 
during  this  final  phase.  The  Secretary 
virill  maintain  a  public  service  list 
containing  the  names  and  addresses  of 
all  persons,  or  their  representatives, 
who  are  parties  to  the  investigation. 

Limited  Disclosure  of  Business 
Proprietary  Information  (BPI)  Under  an 
Administrative  Protective  Order  (APO) 
and  BPI  Service  List 

Pvirsuant  to  section  207.7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  BPI  gathered  in  the  final  phase  of 


this  investigation  available  to 
authorized  applicants  imder  the  APO 
issued  in  the  investigation,  provided 
that  the  application  is  made  no  later 
than  21  days  prior  to  the  hearing  date 
specified  in  this  notice.  Authorized 
applicants  must  represent  interested 
parties,  as  defined  by  19  U.S.C.  1677(9). 
who  are  parties  to  the  investigation.  A 
party  granted  access  to  BPI  in  the 
preliminary  phase  of  the  investigation 
need  not  reapply  for  such  access.  A 
separate  service  list  will  be  maintained 
by  the  Secretary  for  those  parties 
authorized  to  receive  BPI  under  the 
APO. 

Staff  Report 

The  prehearing  staff  report  in  the  final 
phase  of  this  investigation  vtiU  be 
placed  in  the  nonpublic  record  on 
January  23,  2003,  and  a  public  version 
will  be  issued  thereafter,  pursuant  to 
section  207.22  of  the  Commission's 
rules. 

Hearing 

The  Commission  will  hold  a  hearing 
in  connection  with  the  final  phase  of 
this  investigation  beginning  at  9:30  a.m. 
on  February  5,  2003,  at  the  U.S. 
International  Trade  Commission 
Building.  Requests  to  appear  at  the 
hearing  should  be  filed  in  vmting  with 
the  Secretary  to  the  Commission  on  or 
before  January  28,  2003.  A  nonparty 
who  has  testimony  that  may  aid  the 
Commission's  deliberations  may  request 
permission  to  present  a  short  statement 
at  the  hearing.  All  parties  and 
nonparties  desiring  to  appear  at  the 
hearing  and  make  oral  presentations 
should  attend  a  prehearing  conference 
to  be  held  at  9:30  a.m.  on  January  31, 
2003,  at  the  U.S.  International  Trade 
Commission  Building.  Oral  testimony 
and  written  materials  to  be  submitted  at 
the  public  hearing  are  governed  by 
sections  201.6(b)(2),  201.13(0,  and 
207.24  of  the  Commission's  rules. 
Parties  must  submit  any  request  to 
present  a  portion  of  their  hearing 
testimony  in  camera  no  later  than  7 
days  prior  to  the  date  of  the  hearing. 

Written  Submissions 

Each  party  who  is  an  interested  party 
shaJl  submit  a  prehearing  brief  to  the 
Commission.  Prehearing  briefs  must 
conform  with  the  provisions  of  section 

207.23  of  the  6ommission's  rules;  the 
deadline  for  filing  is  January  30,  2003. 
Parties  may  also  file  written  testimony 
in  connection  with  their  presentation  at 
the  hearing,  as  provided  in  section 

207.24  of  the  Commission's  rules,  and 
posthearing  briefs,  which  must  conform 
with  the  provisions  of  section  207.25  of 
the  Commission's  rules.  The  deadline 
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for  filing  posthearing  briefs  is  February 
12,  2003;  witness  testimony  must  be 
filed  no  later  than  three  days  before  the 
hearing,  hi  addition,  any  person  who 
has  not  entered  an  appearance  as  a  party 
to  the  investigation  may  submit  a 
written  statement  of  information 
pertinent  to  the  subject  of  the 
investigation  on  or  before  February  12, 
2003.  On  February  28,  2003,  the 
Commission  will  make  available  to 
parties  all  information  on  which  they 
have  not  had  an  opportimity  to 
comment.  Parties  may  submit  final 
comments  on  this  information  on  or 
before  March  4,  2003,  but  such  final 
comments  must  not  contain  new  factual 
information  and  must  otherwise  comply 
with  section  207.30  of  the  Commission's 
rules.  All  written  submissions  must 
conform  with  the  provisions  of  section 
201.8  of  the  Commission's  rules;  any 
submissions  that  contain  BPI  must  also 
conform  with  the  requirements  of 
sections  201.6,  207.3,  and  207.7  of  the 
Commission's  rules.  The  Commission's 
rules  do  not  authorize  filing  of 
submissions  with  the  Secretary  by 
facsimile  or  electronic  means. 

In  accordance  with  sections  201.16(c) 
and  207.3  of  the  Commission's  rules, 
each  dociunent  filed  by  a  party  to  the 
investigation  must  be  served  on  all  other 
parties  to  the  investigation  (as  identified 
by  either  the  public  or  BPI  service  list), 
and  a  certificate  of  service  must  be 
timely  filed.  The  Secretary  will  not 
accept  a  document  for  filing  without  a 
certificate  of  service. 

Authority:  This  investigation  is  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  section  207.21  of  the 
Commission's  rules. 

Issued:  September  24,  2002. 

By  order  of  the  Commission. 
Marilyn  R.  Abbott. 
Secretary  to  the  Commission. 
(FR  Doc.  02-24683  Filed  9-27-02;  8:45  am) 
BHJJNQCOOE  TOaiMB-^ 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 
[INS  No.  2231-02]     | 

Regiatration  and  Monitoring  of  Certain 
Nonimmigranta;  Notice  of  Porta-of- 
Entry  for  Departure  of  Aliena  Who  Are 
Subject  to  siMcial  Registration 

AGENCY:  Immigration  and  Naturalization 
Service,  Justice. 
ACTION:  Notice.       I 

summary:  On  August  12,  2002,  the 
Attorney  General  published  a  final  rule 


in  the  Federal  Register  at  67  FR  52584, 
revising  the  special  registration 
requirements  for  nonimmigrant  aliens 
whose  presence  in  the  United  States 
requires  closer  monitoring.  The  final 
rule  became  effective  on  September  11, 
2002.  The  final  rule  also  requires  that 
when  a  nonimmigrant  alien  subject  to 
special  registration  departs  from  the 
United  States,  he  or  she  must  report  to 
an  inspecting  officer  of  the  Immigration 
and  Naturalization  Service  (Service)  at 
any  port-of-entry  (POE),  imless  the 
Service  has,  by  publication  in  the 
Federal  Register,  specified  that 
nonimmigrant  aliens  subject  to  special 
registration  may  not  depart  from 
specific  ports.  The  requirement  for  an 
alien  subject  to  special  registration  to 
report  to  the  Service  prior  to  departing 
the  United  States  becomes  effective  on 
October  1,  2002.  This  notice  provides 
the  public  with  a  list  of  ports  through 
which  nonimmigrant  aliens  who  have 
been  specially  registered  may  depart 
from  the  United  States.  The  list  is 
provided  in  the  affirmative  as  a  list  of 
approved  ports  to  assist  the  public. 
DATES:  This  notice  is  effective  October 
1,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  M.  Dearborn,  Assistant  Chief 
Inspector,  Immigration  and 
Naturalization  Service,  425  I  Street, 
NW.,  Room  4064,  Washington,  DC 
20536,  telephone  number  (202)  305- 
2970. 

SUPPLEMENTARY  INFORMATION: 

Noninunigrant  Aliens  Subject  to  Special 
Registration  Requirements 

Inunigration  and  Naturalization 
Service  (Service)  regulations  to  be 
codified  at  8  CFR  264.1(f)  (see  67  FR~ 
52584,  August  12,  2002)  provide  that 
noninunigrant  aliens  (other  than  those" 
applying  under  section  101(a)(15)(A),  or 
(G)  of  the  Act  (8  U.S.C.  1101(a)(15)(A), 
(G))  who  meet  certain  criteria  are  subject 
to  special  registration,  photographing 
and  fingerprinting  requirements  upon 
arrival  to  the  United  States.  If  a 
nonimmigrant  alien  who  is  registered, 
photographed  and  fingerprinted, 
remains  in  the  United  States  beyond  30 
days,  he  or  she  must  report  in  person  to 
a  Service  Office  to  provide  additional 
documentation  that  confirms  that  he  or 
she  is  complying  with  the  terms  of  his 
or  her  admission.  This  interview  is 
repeated  annually  thereafter.  Upon  each 
change  of  address,  the  registrant  mtist 
also  notify  the  Service,  educational 
institution,  or  employer,  where 
applicable.  Beginning  on  October  1, 
2002,  when  a  nonimmigrant  alien 
subject  to  special  registration  departs 
the  United  States,  he  or  she  is  required 


to  report  to  an  inspecting  officer  at  the 
POE  through  which  the  alien  is 
departing  unless  the  Service  has 
specified  in  a  Federal  Register  notice 
that  certain  ports  may  not  be  used  for 
departiure  by  special  registrants.  A 
nonimmigrant  alien,  subject  to  special 
registration,  who  fails  to  report  his  or 
her  departing  to  an  inspecting  officer  as 
required,  may  thereafter  be  presimied  to 
be  inadmissible  to  the  United  States. 

POEs  Which  Are  Not  Available  for 
Departure  for  Nonimmigrant  Aliens 
Subject  to  Special  Registration 

Nonimmigrant  aliens  who  are  subject 
to  special  registration  may  not  depart 
the  United  States  from  any  POE  listed 
in,  or  regarded  as  designated  by  8  CFR 
100.4(c)(2),  or  (c)(3),  or  any  other  point- 
of-embarkation,  other  than  those  listed 
below. 

POEs  Designated  for  Final  Registration 
and  Departure  by  Nonimmigrant  Aliens 
Subject  to  Special  Registration 

The  following  POEs  are  specifically 
designated  for  final  registration  and 
departuire  by  noninunigrant  aliens 
subject  to  special  registration: 
Amistad  Dam  POE,  Texas; 
Anchorage  International  Airport. 

Alaska; 
Atlanta  Hartsfield  International  Airport. 

Georgia; 
Bell  Harbor  Pier  66  Cruise  Ship 

Terminal,  Washington; 
Bridge  of  the  Americas  POE,  Texas; 
Brownsville/Matamoras  POE,  Texas; 
Buffalo  Peace  Bridge  POE,  New  York; 
Cape  Vincent  POE,  New  York; 
Calexico  POE,  California; 
Chicago  O'Hare  International  Airport, 

Illinois; 
Champlain  POE,  New  York; 
Chateaugay  POE,  New  York; 
Coltmibus  POE,  New  Mexico; 
Dallas/Fort  Worth  International  Airport, 

Texas; 
Del  Rio  International  Bridge  POE,  Texas; 
Denver  International  Airport,  Colorado; 
Detroit  Canada  Timnel,  Michigan; 
Detroit  Metro  Airport,  Michigan; 
Douglas  POE,  Arizona; 
Dulles  International  Airport,  Virginia; 
Eagle  Pass  POE,  Texas; 
Fort  Covington  POE,  New  York; 
Galveston  POE.  Texas; 
Guam  International  Airport; 
Heart  Island  POE,  New  York; 
Hidalgo  POE,  Texas; 
Highgate  Springs  POE.  Vermont; 
Honolulu  International  Airport.  Hawaii: 
Honolulu  Seaport,  Hawaii; 
Houston  George  Bush  Intercontinental 

Airport,  Texas; 
Houston  Seaport,  Texas; 
International  Falls  POE.  Minnesota; 
John  F.  Kennedy  International  Airport. 

New  York; 
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Gateway  to  the  Americas  Bridge  POE, 

Laredo,  Texas; 
Lewiston  Bridge  POE,  New  York; 
Logan  International  Airport, 

Massachusetts; 
Long  Beach  Seaport,  California; 
Los  Angeles  International  Airport, 

California; 
Miami  International  Airport,  Florida; 
Miami  Marine  Unit,  Florida; 
Minneapolis/St.  Paul  International 

Airport.  Minnesota; 
Mooers  POE.  New  York; 
Niagara  Falls,  Rainbow  Bridge,  New 

York; 
Newark  International  Airport,  New 

Jersey; 
Nogales  F*OE,  Arizona; 
Ogdensburg  POE,  New  York; 
Orlando,  Florida; 
Oroville  POE,  Washington; 
Otay  Mesa  POE,  California; 
Pacific  Highway  POE,  Washington; 
Pembina  POE,  North  Dakota; 
Piegan  POE,  Montana; 
Portal  POE,  North  Dakota; 
Port  Arthur  POE,  Texas; 
Progreso  Bridge  POE,  Texas; 
Raymond  POE,  Montana; 
Roosville  POE,  Montana; 
Rouses  Point  POE.  New  York; 
San  Antonio  International  Airport. 

Texas; 
San  Diego  Seaport.  California; 
San  Francisco  International  Airport. 

California; 
Seattle  Seaport,  Washington; 
Seaway  International  Bridge/Massena 

POE,  New  York; 
Seattle  Tacoma  International  Airport, 

Washington; 
Sweetgrass  POE.  Montana; 
Thousand  Islands  POE.  New  York; 
Trout  River  POE.  New  York;  and 
Ysleta  POE,  Texas. 

Nonimmigrant  aliens  subject  to 
special  registration  may  not  make  final 
registration  and  depart  the  United  States 
through  any  location  not  listed  above. 

Notice  of  Where  To  Report  for  Final 
Registration  and  Departure 

Upon  admission  to  the  United  States, 
each  nonimmigrant  alien  subject  to 
special  registration  will  be  issued  an 
information  packet  that  will  list  each 
designated  port  of  departure  and  other 
instructions  on  how  to  comply  with  8 
CFR  264.1.  This  packet  will  also  contain 
specific  information  regarding  hours  of 
operation,  directions,  and  contact 
numbos. 

The  list  of  ports-of-entry  through 
which  nonimmigrant  aliens  subject  to 
special  registration  must  make  final 
registration  and  depart  will  become 
effective  on  October  1,  2002.  Due  to  the 
critical  and  immediate  national  security 
concerns  of  this  program  the  Service 


must  limit  the  ports-of-departure  to 
effectively  capture  departing  data,  given 
the  limited  availability  of  ciurent 
resources,  specifically  departure  staff 
and  focilities.  As  the  available  ports-of- 
entry  are  expanded,  the  Service  will 
publish  subsequent  notices  in  the 
Federal  Register  and  make  the  list 
available  at  Service  Offices  and  on  its 
Web  site  at  http://www.ms.usdoj.gov^ 

Dated:  September  10,  2002. 
James  W.  Ziglar, 

Commissioner,  Immigration  and 
Naturalization  Service. 
[FR  Doc.  02-24764  Filed  9-25-02;  3:45  am) 
BRUNO  COOC  4410-10-U 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  ttie  Arts; 
Leadership  Initiatives  Advisory  Panel 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Leadership  Initiatives  Advisory  Panel, 
International  Section,  will  be  held  by 
teleconference  bom  3  p.m.-4  p.m.  on 
Thursday,  October  10,  2002  in  Room 
709  at  the  Nancy  Hanks  Center,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506. 

This  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendations  on  financial 
assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Hiunanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency.  In  accordance 
with  the  determination  of  the  Chairman 
of  May  2.  2002,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)(4),  (6)  and  (9)(B)  of 
section  552b  of  Title  5,  United  States 
Code. 

Fluther  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Kathy  Plowitz-Worden,  Panel 
Coordinator,  National  Endowment  for 
the  Arts,  Washington,  DC  20506,  or  call 
202/682-5691. 

Dated:  September  25,  2002. 
Kathy  Plowitz-Worden, 

Panel  Coordinator,  Panel  Operations, 
National  Endowment  for  the  Arts. 
[FR  Doc.  02-24715  Filed  »-27-02:  8:45  am] 
BnuNO  CODE  mr-oi-p 


NATIONAL  SaENCE  FOUNDATION 

National  Science  Board;  Sunshine  Act 
Meeting 

DATE  AND  TME:  October  10,  2002: 11 
a.m.-ll:15  a.m..  Closed  Session; 
October  10.  2002:  11:15  a.m.-ll:30  a.m.. 
Closed  Session;  October  10,  2002: 12 
Noon-3  p.m..  Open  Session. 
PLACE:  The  National  Science 
Foundation,  Room  1235,  4201  Wilson 
Boulevard,  Arlington.  VA  22230.    ,  * 
http://www.nsf.gov/nsb. 
STATUS:  Part  of  this  meeting  will  be 
closed  to  the  public.  Part  of  this  meeting' 
will  be  open  to  the  public. 
MATTERS  TO  BE  CONSIDERED: 

Thursday,  October  10,  2002 

Executive  Closed  Session  (11  a.m.-ll:15 
a.m.) 

Closed  Session  Minutes,  August,  2002 

Closed  Session  (11  a.m.-ll:15  ajn.) 

NSF  Budget 

Open  Session  (12  Noon-3  p.m.) 

Science  Presentations 

•  Biological  Sciences 

•  Nanotechnology 

Open  Session  Minutes,  August,  2002 
Closed  Session  Items  for  November. 

2002 
Chairman's  Report 
Director's  Report 
Presentations 

•  Math  and  Science  Partnerships 

•  Facilities  Management  and 
Oversight 

Committee  Reports 
Other  Business 

Gerard  R.  Glaser, 

Executive  Officer. 

[FR  Doc.  02-24835  Filed  9-25-02;  4:52  pm] 

MLUNO  COOC  7866-01-M 


NATIONAL  SCIENCE  FOUNDATION 

AvallabUtty  of  Guidelines  for  Ensuring 
and  Maximizing  the  QuaNty, 
Objectivity,  UtHlty,  and  integrity  of 
Infonnatlon  Diaeeminated  liif  tlie 
National  Science  Foundation 

AGENCY:  National  Science  Foundation. 
ACnON:  Notice  of  availability  of 
guidelines. 

SUMMARY:  The  National  Science 
Foundation  hereby  aimouinces  the 
availability  of  its  information  quality 
guidelines  on  its  website.  The 
guidelines  contain  NSF's  standards  of 
quality,  utility,  objectivity,  and  integrity 
for  information  that  is  disseminated  to 
the  public,  and  the  administrative 


61354 


Federal  Register / Vol.  67,  No.  189 /Monday,  September  30,  2002 /Notices 


procedures  for  preparing,  reviewing, 
and  disseminating  information 
products.  The  guidelines  also  describe 
the  mechanisms  for  the  public  to 
request  correction  of  information,  and  to 
request  reconsideration  of  an  NSF 
decision  to  deny  a  request  for 
correction.  The  report  will  be  available 
electronically  at  http://www.nsf.gov/ 
home/ pubinfo/ infoqual.htm  on  October 
1. 2002.  { 

DATES:  The  information  quality 
guidelines  will  be  effective  as  of  October 
1,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Section  515  Information  Quality  Officer; 
4201  Wilson  Blvd.,  Suite  305;  Arlington, 
VA  22230;  electronic  mail  to 
infoquall515@nsf.gov,  or  via  fax  to  (703) 
292-9084.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  The  Office 
of  Management  and  Budget  (0MB) 
issued  Government-wide  guidelines 
under  section  515  of  the  Treasury  and 
General  Government  Appropriations 
Act  for  Fiscal  Year  2001  (Pub.  L.  106- 
554)  to  ensure  and  maximize  the 
quality,  objectivity,  utility  and  integrity 
of  information  disseminated  by  Federal 
agencies.  Each  Federal  agency  is 
responsible  for  issuing  its  own  section 
515  guidelines.  Subsequently,  the 
National  Science  Foimdation  developed 
corresponding  information  quality 
guidelines. 

Dated:  September  24.  2002. 
Suzanne  H.  Plimpton, 

Reports  Clearance  Officer,  National  Science 

Foundation. 

(FR  Doc.  02-24679  Filed  9-27-02:  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Doclwt  No.  50-244] 

RochMter  Gas  and  Electric 
Corporation,  R.E.  GInna  Nuclear  Power 
Plant;  Notice  of  Acceptance  for 
Docketing  of  the  Application  and 
Notice  of  Opportunity  for  a  Hearing 
Regarding  Renewal  of  Facility 
Operating  License  No.  DPR  18  for  an 
Additional  20-year  Period 

The  U.S.  Nuclear  Regiilatory 
Commission  (the  Commission)  is 
considering  an  application  for  the 
renewal  of  Operating  License  No.  DPR- 
18,  which  authorizes  Rochester  Gas  and 
Electric  Corporation  to  operate  R.E. 


Giima  Nuclear  Power  Plant,  at  1520 
megawatts  thermal.  The  renewed  - 
licenses  would  authorize  the  applicant 
to  operate  the  R.E.  Giima  Nuclear  Power 
Plant  for  an  additional  20  years  beyond 
the  period  specified  in  the  current 
licenses.  The  current  operating  license 
for  R.E.  Ginna  Nuclear  Power  Plant 
expires  on  September  18,  2009. 

On  August  1.  2002,  the  Commission 
received  an  application  from  Rochester 
Gas  and  Electric  Corporation  to  renew 
the  operating  license  for  the  R.E.  Ginna 
Nuclear  Power  Plant.  A  Notice  of 
Receipt  of  Application,  "R.E.  Ginna 
Nuclear  Power  Plant  Notice  of  Receipt 
of  Application  for  Renewal  of  Facili^ 
Operating  License  No.  DPR-18  for  an 
Additional  20-year  Period,"  was 
published  in  the  Federal  Register  on 
August  26,  2002,  (67  FR  54825). 

Tne  Commission's  staff  (the  staff)  has 
determined  that  Rochester  Gas  and 
Electric  Corporation  has  submitted 
information  in  accordamce  with  10  CFR 
54.19,  54.21,  54.22,  54.23,  and  51.53(c) 
that  is  complete  and  acceptable  for 
docketing.  The  ciurent  Docket  No.  50- 
244,  for  Operating  License  No.  DPR-18, 
will  be  retained.  The  docketing  of  the 
renewal  application  does  not  preclude 
requesting  additional  information  as  the 
review  proceeds,  nor  does  it  predict 
whether  the  Commission  will  grant  or 
deny  the  application. 

Before  issuance  of  each  requested 
renewed  license,  the  Commission  will 
have  made  the  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act),  and  the  Commission's  rules 
and  regulations.  In  accordance  with  10 
CFR  54.29,  the  Commission  will  issue  a 
renewed  license  on  the  basis  of  its 
review  if  it  finds  that  actions  have  been 
identified  and  have  been  or  will  be 
taken  with  respect  to  (1)  Managing  the 
effects  of  aging  during  the  period  of 
extended  operation  on  the  functionality 
of  structures  and  components  that  have 
been  identified  as  requiring  aging 
management  review,  and  (2)  time- 
limited  aging  analyses  that  have  been 
identified  as  requiring  review,  such  that 
there  is  reasonable  assurance  that  the 
activities  authorized  by  the  renewed 
license  will  continue  to  be  conducted  in 
accordance  with  the  current  licensing 
basis  (CLB)  and  that  any  changes  made 
to  the  plant's  CLB  comply  with  the  Act 
and  the  Commission's  regulations. 

Additionally,  in  accordance  with  10 
CFR  51.95(c),  the  Commission  will 
prepare  an  environmental  impact 
statement  that  is  a  supplement  to 
NUREG-1437,  "Generic  Environmental 
Impact  Statement  for  License  Renewal 
of  Nuclear  Power  Plants"  (May  1996). 
Pursuant  to  10  CFR  51.26,  and  as  part 
of  the  environmental  scoping  process, 


the  staff  intends  to  hold  a  public 
scoping  meeting.  Detailed  information 
regardhig  this  meeting  will  be  included 
in  a  future  Federal  Register  notice.  The 
Commission  also  intends  to  hold  public 
meetings  to  discuss  the  license  renewal 
process  and  the  schedule  for  conducting 
the  review.  The  Commission  will 
provide  prior  notice  of  these  meetings. 
As  discussed  further  herein,  in  the  event 
that  a  hearing  is  held,  issues  that  may 
be  litigated  will  be  confined  to  those 
pertinent  to  the  foregoing. 

Within  30  days  from  the  date  of 
publication  of  this  Federal  Register 
notice,  the  applicant  may  file  a  request 
for  a  hearing,  and  any  person  whose 
interest  may  be  affected  by  this 
proceeding  and  who  wishes  to 
participate  as  a  party  in  the  proceeding 
must  file  a  written  request  for  a  hearing 
and  a  petition  for  leave  to  intervene 
with  respect  to  the  renewal  of  the 
licenses  in  accordance  with  the 
provisions  of  10  CFR  2.714. 

The  most  recent  version  of  Title  10  of 
the  Code  of  Federal  Regulations, 
published  January  1,  2002, 
inadvertently  omitted  the  last  sentence 
of  10  CFR  2.714(d)  and  subparagraphs 
(d)(1)  and  (2),  regarding  petitions  to 
intervene  and  contentions.  Those 
provisions  are  extant  and  still 
applicable  to  petitions  to  intervene. 
Those  provisions  are  as  follows: 

In  all  other  circxmistances,  such  ruling 
body  or  officer  shall,  in  ruling  on — 

(1)  A  petition  for  leave  to  intervene  or 
a  request  for  hearing,  consider  the 
following  factors,  among  other  things:  (i) 
The  nature  of  the  petitioner's  right 
under  the  Act  to  be  made  a  party  to  the 
proceeding,  (ii)  The  nature  and  extent  of 
the  petitioner's  property,  financial,  or 
other  interest  in  the  proceeding,  (iii) 
The  possible  effect  of  any  order  that 
may  be  entered  in  the  proceeding  on  the 
petitioner's  interest. 

(2)  The  admissibility  of  a  contention, 
refuse  to  admit  a  contention  if:  (i)  The 
contention  and  supporting  material  fail 
to  satisfy  the  requirements  of  paragraph 
(b)(2)  of  this  section;  or  (ii)  The 
contention,  if  proven,  would  be  of  no 
consequence  in  the  proceeding  because 
it  would  not  entitle  petitioner  to  relief. 

Interested  persons  should  consult  a 
current  copy  of  10  CFR  2.714,  which  is 
available  at  the  Commission's  Public 
Document  Room  (PDR),  11555  Rockville 
Pike  (first  floor)  Rockville,  Maryland, 
and  on  the  Commission's  Web  site  at 
http://www.nrc.gov  (the  Public 
Electronic  Reading  Room).  If  a  request 
for  a  hearing  or  a  petition  for  leave  to 
intervene  is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board  designated  by  tiie 
Commission  or  by  the  Chairman  of  the 
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Atomic  Safety  and  Licensing  Board 
Panel  will  rule  on  the  r8quest(s)  and/or 
petition(s),  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order.  In  the  event  that 
no  request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  may,  upon 
completion  of  its  evaluations  and  upon 
making  the  findings  reqiiired  under  10 
CFR  parts  51  and  54,  renew  the  licenses 
without  further  notice. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth,  with  particularity,  the  interest  of 
the  petitioner  in  the  proceeding  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding,  taking  into 
consideration  the  limited  scope  of 
matters  that  may  be  considered 
pursuant  to  10  CFR  parts  51  and  54.  The 
petition  must  specifically  explain  the 
reasons  why  intervention  should  be 
permitted  with  particular  reference  to 
the  following  factors:  (1)  The  nature  of 
the  petitioner's  right  imder  the  Act  to  be 
made  a  party  to  the  proceeding,  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding,  and  (3)  the  possible 
effect  of  any  order  that  may  be  entered 
in  the  proceeding  on  the  petitioner's 
interest.  The  petition  must  also  identify 
the  specific  aspect(s)  of  the  subject 
matter  of  the  proceeding  as  to  which 
petitioner  wishes  to  intervene.  Any 
person  who  has  filed  a  petition  for  leave 
to  intervene  or  who  has  been  admitted 
as  a  party  may  amend  the  petition 
without  requesting  leave  of  the  board  up 
to  15  days  before  the  first  prehearing 
conference  scheduled  in  the  proceeding, 
but  such  an  amended  petition  must 
satisfy  the  specificity  requirements 
described  above. 

Not  later  than  15  days  before  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
that  must  include  a  list  of  the 
contentions  that  the  petitioner  seeks  to 
have  litigated  in  the  hearing.  Each 
contention  must  consist  of  a  specific 
statement  of  the  issue  of  law  or  feet  to 
be  raised  or  controverted.  In  addition, 
the  petitioner  shall  provide  a  brief 
explanation  of  the  bases  of  each 
contention  and  a  concise  statement  of 
the  alleged  facts  or  the  expert  opinion 
that  supports  the  contention  and  on 
which  the  petitioner  intends  to  rely  in 
proving  the  contention  at  the  hearing. 
The  petitioner  must  also  provide 
references  to  those  specific  sources  and 
docimients  of  which  the  petitioner  is 
aware  and  on  which  the  petitioner 
intends  to  rely  to  establish  those  facts  or 
expert  opinion.  The  petitioner  must 


provide  sufficient  information  to  show 
that  a  genuine  dispute  exists  with  the 
applicant  on  a  material  issue  of  law  or 
fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the  action 
under  consideration.  "The  contention 
must  be  one  that,  if  proven,  would 
entitle  the  petitioner  to  relief.  A 
petitioner  who  foils  to  file  such  a 
supplement  that  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
linutations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportimity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

Requests  for  a  hearing  and  petitions 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001.  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
PDR,  located  at  One  White  Flint  North, 
11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland,  by  the  above  date. 
Because  of  the  continuing  disruptions  in 
delivery  of  mail  to  United  States 
Government  offices,  it  is  requested  that 
petitions  for  leave  to  intervene  and 
requests  for  hearing  be  transmitted  to 
the  Secretary  of  the  Commission  either 
by  means  of  facsimile  transmission  to 
301-415-1101  or  by  e-mail  to 
hearingdocket@nrc.gov.  A  copy  of  the 
request  for  leave  to  intervene  and 
request  for  hearing  should  also  be  sent 
to  the  Office  of  the  General  Counsel, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and 
because  of  continuing  disruptions  in 
delivery  of  mail  to  United  States 
Government  offices,  it  is  requested  that 
copies  be  transmitted  either  by  means  of 
facsimile  transmission  to  301-415-3725 
or  by  e-mail  to  OGCMaiICenter@nrc.gov. 
A  copy  of  the  request  for  hearing  and 
petition  for  leave  to  intervene  should 
also  be  sent  to  Dr.  Robert  C.  Mecredy, 
Vice  President,  Nuclear  Operations, 
Rochester  Gas  and  Electric  Corporation, 
89  East  Avenue,  Rochester,  New  Yoiic 
14649. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions,  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Conmiission,  the  presiding  officer,  or 
the  Atomic  Safety  and  Licensing  Board 
that  the  petition  and/or  request  should 
be  granted  based  upon  a  balancing  of 
the  factors  specified  in  10  CFR 
2.714(a)(l)(i)-(v)  and  2.714(d). 


Detailed  information  about  the  license 
renewal  process  can  be  found  on  the 
Commission's  Web  page  at  http:// 
www.nrc.gov.  A  copy  of  the  application 
is  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
located  at  One  White  Flint  North,  11555 
Rockville  Pike  (first  floor),  Rockville, 
Maryland,  or  on  the  NRC  Web  site  at 
http://www.nrc.gov/reactors/operating/ 
licensing/renewal/applications/ 
ginna.html.  while  the  application  is 
imder  review.  The  staff  has  verified  that 
a  copy  of  the  license  renewal 
application  for  the  R.E.  Giima  Nuclear 
Power  Station  is  also  available  to  local 
residents  at  the  Rochester  Public  Library 
in  Rochester,  New  York,  and  at  the 
Ontario  Public  Library  in  Ontario,  New 
York. 

Dated  at  Rockville,  Maryland,  this  13th  day 
of  September,  2002. 

For  the  Nucelar  Regulatory  Commission. 
Pao-Tsin  Kuo. 

Program  Director,  License  renewal  and 
Environmental  Impacts  Program,  Division  of 
Regulatory  Improvement  Programs,  Office  of 
Nuclear  Reactor  Regulation . 

(FR  Doc.  02-24712  Filed  »-27-02:  8:45  amj 
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POSTAL  RATE  COMMISSION 

[Docliet  No.  MC2002-2;  Order  No.  1346] 

Experimental  Mail  Classification  Cass 

agency:  Postal  Rate  Commission. 
ACTION:  Notice  and  order  on  new 
experimental  docket. 

SUMMARY:  This  docimient  establishes  a 
docket  for  consideration  of  a  proposed 
three-year  experiment.  The  experiment, 
if  approved,  would  implement  a 
negotiated  service  agreement  between 
the  Postal  Service  and  Capital  One 
Services,  Inc.  The  proposed  terms  entail 
certain  discounts  and  fee  waivers  for 
qualifying  Capital  One  First-Class 
mailings.  This  document  briefly  reviews 
the  proposal,  sets  initial  procedural 
deadlines,  and  identifies  other 
Commission  actions  related  to  the 
proposal. 

DATES: 

1.  September  19,  2002:  request  filed 
with  Commission. 

2.  September  24,  2002:  issuance  of 
Commission  notice  and  order  (no. 
1346). 

3.  October  17,  2002:  deadline  for 
notices  of  intervention,  comments  on 
application  of  experimental  rules,  and 
responses  to  various  motions. 

4.  October  23,  2002:  prehearing 
conference  (10  a.m.). 
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5.  October  17.  2002:  deadline  for 
filing  notices  of  intervention,  comments 
on  application  of  experimental  rules, 
and  answers  to  various  motions; 
October  23,  2002  {10  a.m.):  prehearing 
conference.  | 

ADDRESSES:  Send  correspondence  to  the 
attention  of  Steven  W.  Williams, 
Secretary,  Postal  Rate  Commission,  1333 
H  Street  NW..  Suite  300,  Washington, 
DC  20268-0001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  L.  Sharfman,  General  Counsel, 
202-789-6815. 

SUPPLEMENTARY  INFORMATION:  On 
September  19,  2002,  the  United  States 
Postal  Service  filed  a  request  with  the 
Postal  Rate  Commission  for  a 
recommended  decision  on  a  proposed 
three-year  experimental  classification 
change,  and  related  discounts  and  fee 
waivers,  for  qualifying  First-Class 
mailings  entered  by  Capital  One 
Services,  Inc.  ("Capital  One").  Request 
of  the  United  States  Postal  Service  for  a 
recommended  decision  on 
classification,  rates  and  fees  for  Capital 
One  Services,  Inc.  negotiated  service 
agreement  ("request").  The  Service's 
request  was  filed  pursuant  to  chapter  36 
of  the  Postal  Reorganization  Act,  39 
U.S.C.  3601  et  seq.  It  was  accompanied 
by  a  contemporaneous  motion  seeking 
waiver  of  certain  requirements  of  rules 
54  and  64;  by  a  motion  for  joint 
sponsorship  of  the  proposed  changes  by 
the  Postal  Service  and  Capital  One;  and 
by  a  notice  of  the  filing  of  a  Postal 
Service  library  reference,  USPS-LR-1. 
All  these  documents  are  available  for 
physical  inspection  in  the  Commission's 
docket  section  during  regular  business 
hours,  and  for  Internet  access  on  the 
Commission's  Web  site  at  bttp:// 
www.prc.gov  within  the  search  field 
"Docket  No.  MC2002-2." 

Simultaneous  Filings  by  Capital  One 

On  the  same  date.  Capital  One  filed  a 
petition  for  leave  to  intervene  in  the 
proceeding  initiated  by  the  Postal 
Service's  request,  and  to  join  the  Service 
in  its  motion  for  joint  sponsorship  of  the 
proposed  rate  and  service  changes.  In 
addition  to  requesting  that  it  be  granted 
the  status  of  a  full  participant  under  rule 
20  at  the  outset  of  this  proceeding. 
Capital  One  seeks  leave  to  present 
testimony  in  support  of  the  Postal 
Service's  request,  and  submits  the 
prepared  direct  testimony  of  two 
witnesses. 

Brief  Description  of  Joint  Proposal 

The  Postal  Service  proposes  rate  and 
service  changes  that  would  be  available 
for  certain  forms  of  high-voliune  First- 
Class  mail  use  in  order  to  implement  the 


terms  of  a  contract  negotiated  between 
the  Service  and  Capital  One.  Under  that 
contract,  which  is  appended  as 
attachment  G  to  the  request,  the  Postal 
Service  and  Capital  One  woidd  observe 
reciprocal  requirements,  conditions,  and 
conduct  that  would  support  alterations 
in  the  rates  and  fees  of  specified 
services  available  to  Capital  One — 
specifically,  mailings  of  certain 
categories  of  First-Class  Mail  and 
optional  use  of  address  correction 
service. 

Under  the  proposed  changes.  Capital 
One  would  be  eligible  for  new 
incremental  per-piece  discounts  for 
certain  of  its  First-Class  Mail  solicitation 
and  customer  correspondence  volume. 
Beyond  an  overall  annual  volume 
threshold,  these  discounts  would  vary 
under  a  "declining  block"  rate  structure, 
with  discoimts  increasing  as  specified 
levels  of  volume  are  exceeded.  If  Capitol 
One  enters  750  million  eligible  pieces  of 
First-Class  Mail  during  the  first  year 
after  implementation,  electronic  address 
correction  service  would  also  be 
provided  by  the  Postal  Service  without 
fee  to  Capitol  One's  solicitations  entered 
as  First-Class  Mail  when  such  pieces 
prove  to  be  undeliverable  as  addressed 
and  cannot  be  forwarded  under  existing 
regulations.  In  retiim.  Capital  One 
would  agree  to  forgo  its  oirrent  practice 
of  receiving  free  return  of  such 
imdeliverable  mail,  which  is  an  existing 
service  feature  of  First-Class  Mail. 
Additionally,  Capital  One  would  be 
required  to  perform  specific  actions  to 
maintain  and  improve  the  address 
quality  of  mail  it  enters  as  First-Class 
Mail. 

Rationale  for  Filing  the  Joint  Proposal 

The  Postal  Service  states  that 
adoption  of  the  rate  and  classification 
changes  proposed  in  its  request  will 
allow  it  and  the  Commission  to  test  the 
effectiveness  of  the  negotiated  service 
agreement  ("NSA")  approach,  as  a 
means  of  providing  pricing  flexibility 
under  the  Postal  Reorganization  Act's 
existing  ratemaking  and  mail 
classification  provisions.  The  Service 
states  that  agreements  similar  to  NSAs 
have  been  successfully  employed  to  set 
prices  in  other  regulated  industries,  by 
foreign  postal  administrations,  and  by 
the  Postal  Service  with  its  international 
customers.  Request  at  2-3. 

With  respect  to  the  particular  changes 
negotiated  between  the  Postal  Service 
and  Capital  One,  the  Service  anticipates 
that  they  will  lead  to  a  net  reduction  in 
its  costs  related  to  handling  of 
forwarded  and  returned  mail.  In 
addition,  the  changes  are  expected  to 
enable  Capital  One  to  reduce  its  postage 
costs.  More  broadly,  if  volume 


conditions  are  met,  the  Service  states 
that  it  expects  the  revenue  effects  to 
result  ultimately  in  a  reduction  in  other 
mailers'  proportional  contribution  to  the 
Service's  institutional  costs.  Id.  at  2. 

Significance  of  Experimental 
D^ignation 

The  Postal  Service  states  that  it 
believes  it  would  be  appropriate  for  the 
Commission  to  review  and  recommend 
the  operative  rate  and  classification 
elements  of  its  NSA-based  proposal  as 
an  experimental  classification,  imder 
the  expedited  rules  of  practice  and 
procedure  for  experimental  changes  in 
39  CFR  3001.67-3001.67.  These  rules 
provide  for  issuance  of  the 
Commission's  recommended  decision 
within  150  days  of  the  filing  of  the 
Postal  Service's  request,  or  of  the 
Commission's  determination  that 
experimental  treatment  of  the  proposal 
is  appropriate,  whichever  occurs  later. 
39  CFR  3001. 67d. 

In  support  of  this  treatment,  the 
Service  asserts  that  the  substance  of  its 
request  is  innovative,  and  thus  is 
consistent  with  the  purpose  of  the 
experimental  rules.  Request  at  3-4. 
According  to  the  Service,  the  minor 
impact,  limited  scope  of  application, 
and  proposed  three-year  duration  of  the 
requested  changes  conform  to  the  logic 
of  the  experimental  approach.  Id.  at  4. 
The  Service  further  argues  that  the 
Conunission's  specialized  procedures 
for  considering  experimental 
classifications  are  sufficiently 
comprehensive  to  provide  for  the 
exploration  and  resolution  of  whatever 
Actual  and  legal  issues  might  be  raised 
regarding  the  proposals.  Id.  at  5.  Finally, 
the  Postal  Service  claims  that  the 
prospects  for  generating  data  and 
information  docimienting  the  efiiects  of 
the  proposed  changes  warrant  adopting 
an  experimental  approach.^  Id.  at  4. 

Motion  for  Waiver  of  Certain 
Commission  Rules 

In  its  waiver  motion,  the  Postal 
Service  states  that  it  has  supplemented 
information  it  developed  specifically  for 
this  filing  by  incorporating 
documentation  it  submitted  in 
coimection  with  the  most  recently 
concluded  omnibus  rate  proceeding, 
docket  no.  R2001-1.  Motion  of  United 
'  States  Postal  Service  for  Waiver, 
September  19,  2002.  The  Service  argues 
that  this  is  a  reasonable  and  sufficient 
approach  to  satisfying  the  filing 
requirements  of  sections  54, 64,  and  67 


>  The  Postal  Service's  plan  for  collecting  and 
reporting  data  associated  with  the  implementation 
of  the  proposed  changes  is  described  in  the 
testimony  of  witness  Michael  K.  Plunkett,  USPS-T- 
2. 
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of  the  rules,  in  that  the  Capital  One  NSA 
experiment  woidd  not  materially  alter 
the  rates,  fees,  and  classifications 
proposed  and  adopted  in  the  R2001-1 
proceeding.  In  assessing  compliance 
with  the  applicable  filing  requirements, 
the  Service  claims  that  substantial 
weight  should  be  given  to  the  nature  of 
the  proposed  changes,  and  their 
negUgible  impact  on  physical  attributes 
of  mail  and  limited  impact  on  costs, 
volimies,  and  revenues.  However, 
shoidd  the  Commission  conclude  that 
the  materials  imported  fix>m  docket  no. 
R2001-1  are  insufficient,  and  that  strict 
construction  of  the  rules  regarding 
information  pertaining  to  other  mail 
categories  and  special  services  would 
require  newly-developed  testimony 
reflecting  the  changes  proposed  in  the 
request,  the  Service  moves  that  those 
requirements  be  waived. 

Appropriate  Procedures  at  the 'Outset  of 
This  Case 

The  character  of  the  request  before  the 
Commission  is  novel,  in  that  the  rate 
and  mail  classification  changes 
proposed  therein  were  arrived  at 
bilaterally,  through  a  process  of 
negotiation.  Thus,  unlike  typical  rate 
and  mail  classification  proposals 
submitted  by  the  Postal  Service,  the 
Capital  One  negotiated  service 
agreement  evidently  has  two 
independent  but  contractually-linked 
proponents. 

In  view  of  this  imique  origin,  the 
Commission  is  inclined  to  initiate  its 
review  of  the  request  on  the  terms 
jointly  advanced  by  the  Postal  Service 
and  Capital  One.  As  the  Service  notes  in 
its  motion  for  joint  sponsorship,  the 
proposed  changes  are  mutually 
advantageous  to  the  Service  and  Capital 
One,  and  are  based  on  information 
provided  by  both  parties.  The  Service's 
motion,  and  Capital  One's  petition, 
indicate  that  both  parties  are  prepared 
to  submit  and  defend  their  affirmative 
cases-in-chief  at  the  outset  of  the  case. 
Under  these  circumstances,  although 
the  rules  of  practice  do  not  explicitly 
provide  for  this  order  of  presentation, 
the  Commission  concludes  that  the 
proposed  procedures  would  serve  the 
interests  of  efficiency  and  economy  in 
conducting  the  proceeding. 
Additionally,  to  the  extent  that  other 
participants  will  be  able  to  examine  the 
evidence  proffered  by  Capital  One  at  an 
earlier  stage  of  the  proceeding,  the 
proposed  procedures  would  enhance  its 
fairness.  Accordingly,  the  Commission 
shall  grant  Capital  One's  petition  to 
intervene  at  the  outset  and  join  the 
Postal  Service's  motion  for  joint 
sponsorship;  grant  the  Service's  and 
Capital  One's  joint  motion  for  joint 


sponsorship  of  the  request's  proposed 
changes;  and  grant  the  Service's  motion 
for  leave  to  rely  on  Capital  One's  case- 
in-chief. However,  other  participants 
may  submit  responses  to  these  motions 
if  they  so  desire,  and  their  grant  is 
subject  to  reconsideration,  shoidd 
another  participant  lodge  any  objection 
in  its  answer. 

Appropriateness  of  Proceeding  Under 
the  Experimental  Rules 

As  noted  earlier,  the  Postal  Service 
asks  that  the  Commission  consider  its 
request  under  Commission  rules  67- 
67d.  As  provided  in  rule  67,  in 
determining  whether  these  procedures 
are  appropriate,  the  Commission  will 
consider  die  proposed  change's  novelty, 
magnitude,  the  ease  or  difficulty  of 
collecting  data,  and  proposed  duration. 

Participants  are  invited  to  comment 
on  whether  the  Postal  Service's  request 
should  be  evaluated  under  ruJes  67- 
67d.  Comments  are  due  on  or  before 
October  17,  2002,  and  participants 
should  be  prepared  to  discuss  relevant 
issues  at  the  prehearing  conference. 

Pending  a  determination  on  this  issue, 
participants  should  recognize  that  the 
motion  seeking  application  of  the 
experimental  mles  may,  or  may  not,  be 
granted.  The  experimental  rules  provide 
that  cases  falling  within  this  designation 
shall  be  treated  as  subject  to  the 
maximum  expedition  consistent  with     , 
procedural  fairness,  and  that 
participants  will  be  expected  to  identify 
genuine  issues  of  material  fact  at  an 
early  stage  in  this  case.  See  rule  67a(b). 
The  schedule  ultimately  adopted  in 
appropriate  cases  is  established  to  allow 
for  issuance  of  a  decision  not  more  than 
150  days  following  a  determination 
regarding  the  appropriateness  of 
applying  the  experimental  rules  or  the 
filing  of  the  request,  whichever  occurs 
later.  39  CFR  3001. 67d.  However,  rule 
67  states  that  the  Commission  reserves 
the  right,  in  appropriate  cases,  to  require 
that  the  procediu^s  normally  prescribed 
for  non-experimental  cases  under  39 
U.S.C.  3623  be  used  for  a  request  that 
the  Postal  Service  has  submitted  as  a 
proposed  experiment. 

Other  Matters 

Limitation  of  issues.  Rule  67a 
provides  a  procedure  for  limiting  issues 
in  experimental  cases.  To  enable 
participants  to  evaluate  whether 
genuine  issues  of  fact  exist,  the 
proponents — i.e.,  both  the  Postal  Service 
and  Capital  One — shall  respond  to 
discovery  requests  within  10  days. 
Written  discovery  pursuant  to  rules  25- 
28  may  be  imdertaken  upon 
intervention. 


Need  for  hearing.  A  decision  on 
whether  there  is  a  need  for  evidentiary 
hearings,  and  the  scope  of  any  such 
hearings,  has  not  been  made.  Comments 
on  this  matter,  and  other  procedural 
issues  raised  by  the  Service's  request, 
should  be  filed  no  later  than  October  17, 
2002,  and  participants  should  be 
prepared  to  discuss  these  matters  at  the 
prehearing  conference. 

Representation  of  the  general  public. 
In  conformance  with  §  3624(a)  of  tide 
39,  the  Commission  designates  Shelley 
S.  Dreifuss,  director  of  the 
Commission's  Office  of  the  Consimier 
Advocate  (OCA),  to  represent  the 
interests  of  the  general  public  in  this 
proceeding.  Pursuant  to  this 
designation,  Ms.  Dreifuss  will  direct  the 
activities  of  Commission  personnel 
assigned  to  assist  her  and,  upon  request, 
will  supply  their  names  for  the  record. 
Neither  Ms.  Dreifuss  nor  any  of  the 
assigned  personnel  will  participate  in  or 
provide  advice  on  any  Commission 
decision  in  this  proceeding.  The  OCA 
shall  be  separately  served  with  three 
copies  of  all  filings,  in  addition  to  and 
at  the  same  time  as,  service  on  the 
Commission  of  the  24  copies  required 
by  Commission  rule  10(d)  [39  CFR 
3001.10(d)l. 

Intervention.  Those  wishing  to  be 
heard  in  this  matter  are  directed  to  file    ^ 
a  written  notice  of  intervention  with 
Steven  W.  Williams,  Secretary  of  the 
Commission,  1333  H  Street  NW.,  Suite 
300,  Washington.  DC  20268-0001,  on  or 
before  October  17,  2002.  Notices  should 
indicate  whether  participation  will  be 
on  a  full  or  limited  basis.  See  39  CFR 
3001.20  and  3001.20a. 

Prehearing  conference.  A  prehearing 
conference  will  be  held  Wednesday, 
October  23,  2002,  at  10  a.m.  in  the 
Commission's  hearing  room. 

Ordering  Paragraphs 

It  is  ordered: 

1.  The  Commission  establishes  Docket 
No.  MC2002-2,  Experimental  Rate  and 
Service  Changes  to  Implement 
Negotiated  Service  Agreement  with 
Capital  One  Services,  Inc.,  to  consider 
the  request  referred  to  in  the  body  of 
this  order. 

2.  The  motion  of  United  States  Postal 
Service  for  joint  sponsorship  of 
proposals  and  for  leave  to  rely  on 
Capital  One's  case-in-chief,  filed 
September  19,  2002,  is  granted,  subject 
to  reconsideration  in  response  to  any 
objection  lodged  by  other  participants  in 
this  proceeding. 

3.  The  petition  of  Capital  One 
Services,  Inc.  for  leave  to  intervene  in 
the  above-captioned  proceeding,  and  to 
join  United  States  Postal  Service  motion 
for  joint  sponsorship  of  proposals,  filed 
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September  19,  2002,  is  granted,  subject 
to  reconsideration  in  response  to  any 
objection  lodged  by  other  participants  in 
this  proceeding. 

4.  The  Commission  will  sit  en  banc  in 
this  proceeding. 

5.  The  deadline  for  filing  notices  of 
intervention  and  comments  regarding 
the  appropriateness  of  proceeding  under 
rules  67  through  67d  is  October  17, 
2002. 

6.  Answers  to  the  Service's  motion  for 
waiver  of  certain  filing  requirements,  to 
its  motion  for  joint  sponsorship  of 
proposals,  and  to  Capital  One's  motion 
for  leave  to  intervene  and  jointly 
sponsor  the  proposals  are  due  no  later 
than  October  17.  2002. 

7.  Written  discovery  pursuant  to  rules 
26-28  may  be  undertaken  upon 
intervention. 

8.  The  Postal  Service  and  Capital  One 
Services,  Inc.  shall  respond  to  discovery 
requests  within  10  days. 

9.  A  prehearing  conference  will  be 
held  Wednesday,  October  23,  2002,  at 
10  a.m.  in  the  Commission's  hearing 
room. 

10.  Shelley  S.  Dreifuss.  director  of  the 
Commission's  Office  of  the  Consumer 
Advocate,  is  designated  to  represent  the 
interests  of  the  general  public. 

11.  The  Secretary  shall  arrange  for 
publication  of  this  notice  and  order  in 
the  Federal  Register. 

By  the  Commission. 
Steven  W.  Williams. 
Secretary. 

IFR  Doc.  02-24772  Filed  9-27-02:  8:45  ami 
BILLING  CODE  7710-fW-P 


POSTAL  SERVICE  BOARD  OF 
GOVERNORS 

Sunshine  Act  Meeting 

TIMES  AND  DATES:  1  p.m.,  Monday, 
October  7,  2002;  8:30  a.m.,  Tuesday. 
October  8,  2002. 

PLACE:  Memphis,  Tennessee,  at  the 
Peabody  Hotel,  149  Union  Avenue,  in 
the  Continental  Ballroom. 
STATUS:  October  7—1  p.m.  (Closed); 
October  8 — 8:30  a.m.  (Open). 
MATTER  TO  BE  CONSIDERED: 

Monday,  October  7 — 1  p.m.  (Closed) 

1.  Financial  Performance. 

2.  Biohazard  Detection  System. 

3.  Strategic  Planning. 

4.  Personnel  Matters  and  Compensation 

Issues. 

Tuesday,  October  8 — 8:30  a.m.  (Open) 

1.  Minutes  of  the  Previous  Meeting, 

September  5-6,  2002. 

2.  Remarks  of  the  jPostmaster  General 

and  CEO. 


3.  Board  of  Governors  Calendar  Year 

2003  Meeting  Schedule. 

4.  Office  of  the  Governors  Fiscal  Year 

2003  Budget. 

5.  Report  on  the  FedEx  Network. 

6.  Report  on  the  Tennessee  District. 

7.  Tentative  Agenda  for  the  November 

4-5,  2002,  meeting  in  Washington, 
DC 

FOR  FURTHER  INFORMATION  CONTACT: 
William  T.  Johnstone,  Secretary  of  the 
Board,  U.S.  Postal  Service  475  L'Enfant 
Plaza,  SW.,  Washington,  DC  20260- 
1000.  Telephone  (202)  268-4800. 

William  T.  Johnstone, 

Secretary. 

[PR  Doc.  02-24956  Filed  9-26-02;  3:30  pm] 
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SECURITIES  AND  EXCHANGE 
COMMISSIOti 

Sunshine  Act  Meeting 

FEDERAL  REGISTER  CITATION  OF  PREVIOUS 
ANNOUNCEMENT:  [67  FR  59322, 
September  20,  2002). 

STATUS:  Closed  Meeting. 

PLACE:  450  Fifth  Street,  NEW., 
Washington.  E)C. 

DATE  AND  TIME  OF  PREVIOUSLY  ANNOUNCED 
MEETING:  Tuesday.  September  24.  2002 
at  2:30  p.m. 

CHANGE  IN  THE  MEETING:  Additional 
Meeting. 

An  additional  Closed  Meeting  was 
held  on  Wednesday,  September  25, 
2002  at  10:15  a.m.  The  subject  matter  of 
the  September  25,  2002  Closed  Meeting 
was:  Adjudicatory  matter. 

Conunissioner  Campos,  as  duty 
officer,  determined  that  no  earlier  notice 
thereof  was  possible. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any.  matters  have  been  added,  deleted 
or  postponed,  please  contact: 

The  Office  of  the  Secretary  at  (202) 
942-7070. 

Dated:  September  25.  2002. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  02-24821  Filed  9-25-02;  4:26  pm) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46519;  File  No.  SR-CBOE- 
2002-46] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
Inc.,  Relating  to  Its  AutoQuote 
Triggered  Ebook  Execution  System 

September  20,  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),^  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  August 
21 ,  2002,  the  Chicago  Board  Options 
Exchange,  Inc.  ("CBOE"  or 
"Exchange"),  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I,  II 
and  III  below,  which  Items  have  been 
prepared  by  the  CBOE.  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Sulistance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend  its 
"Trigger"  rule  (Rule  6.8(d)(v))  to 
provide  that  the  Trigger  Volume  shall  be 
set  at  a  size  not  to  exceed  the  RAES 
eligible  order  size  for  the  particular 
series  ofbptions,  and  that  the 
appropriate  Floor  Procedure  Committee 
shall  be  responsible  for  setting  the 
Trigger  Volume.  Below  is  the  text  of  the 
proposed  rule  change.  Proposed  new 
language  is  italicized.  Proposed 
deletions  are  in  [brackets]. 


Chicago  Board  Options  Exchange,  Inc. 

Rules 


Chapter  VI — Doing  Business  on  the 
Exchange  Floor 

Section  A:  General 

RAES  Operations 

***** 

Rule  6.8  (a) — (c)  No  change. 

(d)  Execution  on  RAES 

(i)-(iv)No  change. 

(v)  Notwithstanding  sub-paragraph 
(d)(iv).  for  classes  of  options  as 
,  determined  by  the  appropriate  Floor 
Procedure  Committee,  for  any  series  of 
options  where  the  bid  or  offer  generated 
by  the  Exchange's  Autoquote  system  (or 
any  Exchange  approved  proprietary 


•  15  U.S.C.  78s(b)(l) 
M7C3Tl240.19b-». 
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quote  generation  system  used  in  lieu  of 
the  Exchange's  Autoquote  system)  is 
equal  to  or  crosses  the  Exchange's  best 
bid  or  offer  as  established  by  an  order 
in  the  Exchange's  limit  order  book, 
orders  in  the  book  for  options  of  that 
series  will  be  automatically  executed 
against  participants  on  RAES 
("Trigger")  up  to  a  size  not  to  exceed  the 
number  of  contracts  equal  to  the 
applicable  maximum  size  of  RAES- 
eligible  orders  for  that  series  of  options 
("Trigger  Vb7ame").  The  appropriate 
Floor  Procedure  Committee  is 
responsible  for  determining  the  Trigger 
Volume  for  a  particular  series  of 
options.  In  the  event  a  member  in  the 
trading  crowd  verbally  initiates  a  trade 
with  a  book  order  prior  to  the  time  the 
book  staff  annoimces  to  the  trading 
crowd  that  the  order  has  been  removed 
from  the  book  by  Trigger,  the  book  staff 
will  manually  endorse  the  book  order  to 
that  member(s).  In  the  event  the  order  in 
the  book  is  for  a  larger  niunber  of 
contracts  than  the  applicable  [RAES 
contract  limit]  Trigger  Volume,  the 
balance  of  the  book  order  will  be 
executed  manually  by  the  trading 
crowd.  In  the  limited  circumstance 
where  contracts  remain  in  the  book  after 
an  execution  of  a  book  order  up  to  the 
applicable  [RAES  contract  limit]  Trigger 
Volume,  and  the  disseminated  quote 
remains  crossed  or  locked  with  the 
Autoquote  bid  or  offer,  or  for  any  series 
where  Trigger  has  not  yet  been 
implemented  by  the  appropriate  Floor 
Procedure  Committee,  orders  in  RAES 
for  options  of  that  series  will  not  be 
automatically  executed  but  instead  will 
be  rerouted  on  ORS  to  the  crowd  PAR 
terminal  or  to  another  location  in  the 
event  of  system  problems  or  contrary 
firm  routing  instructions. 

(e)-(g)  No  change. 

*  *  *  Interpretations  and  Policies 

.01-.09  No  change. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  f9r,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  proposes  to  amend 
Rule  6.8(d)(v),  which  governs  the 
operation  of  the  AutoQuote  Triggered 
EBook  Execution  system  ("Trigger"). 
Trigger  is  a  system  that  allows  certain 
orders  resting  in  the  book  to  be 
automatically  executed  in  the  limited 
situation  where  the  bid  or  offer  for  a 
series  of  options  generated  by  the 
Exchange's  AutoQuote  system  (or  any 
Exchange  approved  proprietary  quote 
generation  system  used  in  lieu  of  the 
Exchange's  AutoQuote  system)  is  equal 
to  or  crosses  the  Exchange's  best  bid  or 
offer  for  that  series  as  established  by  a 
booked  order.  ^  The  Exchange  proposes 
to  amend  the  Trigger  rule  to  provide 
that  the  Trigger  system  will 
automatically  remove  orders  in  the 
Exchange's  limit  order  book  up  to  the 
"Trigger  Volume"  amount,  which  will 
be  an  amoimt  not  to  exceed  the  RAES 
eligible  size  for  the  particular  series  of 
options.  The  appropriate  Floor 
Procedure  Conmiittee  shall  be 
responsible  for  setting  the  Trigger 
Volume  for  a  particular  series  of 
options.  ■ 

CurrenUy,  the  Trigger  rule  provides 
that  Trigger  will  remove  orders  in  the 
book  up  to  the  RAES  size  for  the 
particular  series  of  options.  Thus,  under 
the  current  rule,  the  volume  that  is 
removed  from  the  book  by  Trigger 
caimoti)e  set  at  a  size  less  than  the 
RAES  size  (and  clearly,  the  volimie 
cannot  exceed  the  RAES  size).  As 
Dynamic  Quotes  with  Size  ("DQWS") 
has  been  rolled  out  across  the  trading 
floor,  trading  crowds  have  increased  the 
RAES  eligible  ofder  size  for  their 
options,  in  some  cases  up  to  250 
contracts.  In  these  crowds,  because  the 
Trigger  size  is  tied  to  the  RAES  size, 
Trigger  will  automatically  remove  up  to 
250  contracts  from  the  book  when  there 
is  a  large  order  in  the  book  that  is  setting 
the  market  and  AutoQuote  crosses  or 
locks  with  that  book  order.  The  size  of 
booked  orders  that  Trigger  removes  is 
now  currentiy  much  larger  than  was 
originally  contemplated  when  Trigger 
was  implemented. 

Under  the  Trigger  rule,  a  book  order 
removed  by  Trigger  will  be  endorsed  to 


3  The  Commission  approved  the  rule  governing 
the  Trigger  system  in  Securities  Exchange  Act 
Release  No.  44462  (June  21.  2001),  66  FR  34495 
(June  28.  2002)  (approving  SR-CBOE-00-22) 
("Original  Order").  For  a  detailed  description  of  the 
operation  of  the  Trigger  System,  see  the  Original 
Order  and  Securities  Exchange  Act  Release  No. 
45992  (May  29.  2002),  67  FR  38530  (June  4,  2002) 
(approving  SR-CBOE-2002-12). 


the  RAES  wheel  or  manually  endorsed 
to  certain  crowd  members  when 
required.  In  classes  that  have  increased 
their  RAES  size  since  the  inception  of 
DQWS,  more  orders  are  being  executed 
on  RAES  and  larger  book  orders  are 
being  removed  by  Trigger  and  endorsed 
to  the  RAES  wheel,  resulting  in  fewer 
orders  for  market-makers  to  compete  for. 

Therefore,  the  Exchange  proposes  to 
amend  the  Trigger  rule  to  provide  that 
the  volume  Trigger  will  automatically 
remove  from  the  book  (Trigger  Volume) 
may  be  set  up  to  a  size  not  to  exceed  the 
RAES  eligible  size  for  the  particular 
series  of  options.  As  a  result,  the  Trigger 
Volume  could  be  set  at  a  size  lower  than 
the  RAES  size  (such  as  50  contracts. 
which  may  have  been  the  RAES  size 
prior  to  DQWS). 

The  Exchange  believes  that  this 
proposed  nde  change  simply  provides 
that  Trigger  will  operate  in  the  same 
fashion  that  it  did  prior  to  DQWS  in 
those  classes  that  have  increased  their 
RAES  sizes,  while  providing  those 
trading  crowd  members  with  the 
opportunity  to  trade  with  part  of  a  large 
book  order  that  is  setting  the  market  and 
is  locked  or  crossed  with  AutoQuote. 

Additionally,  the  Exchange  proposes 
to  amend  the  Trigger  rule  to  provide 
that  the  appropriate  Floor  Procedure 
Committee  ("FPC")  shall  be  responsible 
for  setting  the  Trigger  Volume  for  a 
particular  series  of  options.  Currentiy. 
the  Trigger  rule  provides  only  that  the 
appropriate  FPC  has  the  authority  to 
determine  the  classes  that  are  eligible 
for  Trigger.  The  Exchange  believes  that 
it  should  be  expliciUy  set  forth  in  the 
rule  that  the  appropriate  FPC  also  has 
the  authority  to  set  the  Trigger  Volume. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  and  furthers  the 
objectives  of  section  6(b)(5)  of  the  Act  in 
that  it  is  designed  to  remove 
impediments  to  a  free  and  open  market 
and  to  protect  investors  and  the  public 
interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No.written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 
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III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order""approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  CBOE.  All 
submissions  should  refer  to  File  No. 
CBOE-2002-46  and  should  be 
submitted  by  October  21,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 
Deputy  Secretary.  \  , 

(FR  Doc.  02-24696  Filed  9-27-02;  8:45  am] 
BILUNG  CODE  8010-OVP 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46533;  File  No.  SR-CHX- 
2002-05] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
the  Chicago  Stock  Exchange, 
Incofporated  Requesting  Permanent 
Approval  of  Pilot  Rules  Relating  to  the 
Securities  Industry  Transition  to 
Decimal  Pricing 

September  23,  2002. 

On  March  1,  2001,  the  Chicago  Stock 
Exchange,  Incorporated  ("CHX"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Conunission 
("Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act"),'  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change 
requesting  permanent  approval  of  pilot 
rules  relating  to  decimal  pricing.  The 
Federal  Register  published  the 
proposed  rule  change  for  comment  on 
February  2,  2001. ^  The.Commission 
received  no  comments  on  the  proposal. 

Specifically,  the  Exchange  proposes 
.  permanent  approval  of  changes  to 
Article  XX,  Rule  37  which  (1)  allow 
specialists  to  elect,  on  an  issue  by  issue 
basis,  to  either  manusdly  or 
automatically  execute  limit  orders  when 
a  trade-through  occurs  in  the  primary 
market;  (2)  remove  the  "pending  auto- 
stop"  functionality  from  the  Exchange's 
systems;  and  (3)  allow  a  specialist,  on 
an  issue  by  issue  basis,  to  establish  an 
auto  execution  guarantee  that  is  not 
dependent  on  the  ITS  Best  Bid  or  Offer 
("ITS  BBO")  or  National  Best  Bid  or 
Offer  ("NBBO")  size.  The  Exchange  also 
proposes  permanent  approval  of  the 
pilot  rule  change  to  Article  XX,  Rule  23 
of  the  Exchange's  rules,  which  governs 
participation  in  crossing  transactions  in 
Nasdaq/NM  securities  effected  on  the 
floor  of  the  Exchange.  On  August  24, 
2000,  the  Commission  originally 
approved  the  pilots  '*  and,  by  a  series  of 
subsequent  submissions,  each  pilot  was 


*  17  CFR  20O.3O-3(a)(12). 


'  15  D.S.C.  78s(b)(l). 

2  17CFR240.19t>-4. 

^  Securities  Exchange  Act  Release  No.  43882 
(januarv-  24,  2001),  66  FR  8819. 

■*  These  changes  were  proposed  in  two  separate 
CHX  submissions,  the  second  of  which  dealt  solely 
with  decimal-related  changes  to  the  Exchange's 
crossing  rule.  Article  XX,  Rule  23.  See  Securities 
Exchange  Act  Release  No.  43204  (August  24.  2000). 
65  FR  53065  (August  31.  2000)  (SR-CHX-00-22) 
(approving  changes  to  various  CHX  rules  on  a  pilot 
basis  ("Omnibus  Decimal  Pilot"));  see  also 
Securities  Exchange  Act  Release  No.  43203  (August 
24,  2000).  65  FR  53067  (August  31,  2000)  (SR- 
CHX-00-13)  (approving  changes  to  the  CHX 
crossing  rule  on  a  pilot  basis  ("Crossing  Rule 
Decimal  Pilot")). 


extended  to  September  30,  2002.^  The 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the  Act 
and  the  rules  and  regulations  under  the 
Act  applicable  to  a  national  securities 
exchange  and,  in  particular,  the 
requirements  of  section  6(b)  of  the  Act.^ 
Specifically,  the  Commission  finds  that 
the  proposed  rule  change  is  consistent 
with  the  Section  6(b)(5)^  requirements 
that  the  rules  of  an  exchange  be 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  prevent 
fraudulent  and  manipulative  acts  and, 
in  general,  to  protect  investors  and  the 
public  interest.^  The  Commission 
believes  that  the  proposal  is  reasonably 
designed  to  limit  the  impact  on  the 
Exchange  of  the  change  to  a  decimal 
pricing  environment.  The  Commission 
notes  that  no  comments  have  been 
received  since  the  proposed  rule  change 
was  approved  on  a  pilot  basis  over  two 
years  ago. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,«  that  the 
proposed  rule  change  (SR-CHX-2002- 
05)  be,  and  hereby  is.  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarland, 
Deputy  Secretary. 
|FR  Doc.  02-24699  Filed  9-27-02;  8:45  am] 

BILUNG  CODE  8010-01-P 


5  See  Securities  Exchange  Act  Release  Nos.  43974 
(February  16,  2001),  66  FR  11621  (February  26, 

2001)  (SR-CHX-2001-03)  (extending  Omnibus 
Decimal  Pilot  through  July  9.  2001);  44488  (June  28, 
2001),  66  FR  35684  (July  6,  2001)  (SR-CHX-2001- 
13)  (extending  Omnibus  Decimal  Pilot  through 
November  5.  2001):  45059  (November  15,  2001),  66 
FR  58543  (November  21,  2001)  (SR-CHX-2001-20) 
(extending  Omnibus  Decimal  Pilot  through  January 
14.  2002),  45481  (February  27,  2002),  67  FR  10244 
(March  6.  2002)  (SR-CHX-2002-01)  (extending 
Omnibus  Decimal  Pilot  through  April  15.  2002): 
and  45819  (April  24,  2002),  67  FR  21787  (May  1, 

2002)  (extending  the  Omnibus  Decimal  Pilot  until 
September  30,  2002):  see  also.  Securities  Exchange 
Act  Release  Nos.  44000  (February  23.  2001),  66  FR 
1336J1^  (March  5,  2001)  (extending  Crossing  Rule 
Decimal  Pilot  through  July  9,  2001 ),  45010 
(November  1.  2001),  66  FR  56585  (November  8, 
2001)  (SR-CHX-2001-22)  (extending  Crossing  Rule 
Decimal  Pilot  through  January  14,  2002),  45482 
(February  27,  2002),  67  FR  10243  (March  6,  2002) 
(SR-CHX-2002-03)  (extending  Crossing  Rule    ~ 
Decimal  Pilot  through  April  15,  2002):  and  45819 
(April  24,  2002),  67  FR  21787  (May  1,  2002) 
(extending  the  Crossing  Rule  Decimal  Pilot  until 
September  30.  2002). 

"15  U.S.C.  78f(b). 

M5  U.S.C.  78f(b)(5). 

"  In  approving  this  rule  change,  the  Commission 
has  considered  its  impact  on  efficiency, 
competition,  and  capital  formation.  15  U.S.C.  7Bc(f). 

"IS  U.S.C.  78s(b)(2). 

'°  17  CFR  200.30-3(a)(12). 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Retoase  No.  34-46548;  File  No.  SR-NQLX- 
2002-01] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  ProfXMad  Rule  Change  by 
the  Nasdaq  Uffe  Markets,  LLC  Relating 
to  Margin  Rules  for  Security  Futures 
Products  Other  Than  Options  on 
Security  Futures 

September  25,  2002. 

Pursuant  to  Section  1 9(b)(  1 )  of  the 
Securities  Exchange  Act  of  1934 
("Act"),^  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on 
September  24,  2002,  the  Nasdaq  Liffe 
Markets,  LLC  ("NQLX")  fUed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
m  below,  which  Items  have  been 
prepared  by  NQLX.  The  Conunission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

L  Self-Regulatory  Oi'gaiiization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NQLX  is  proposing  new  rule 
provisions  and  rule  amendments  related 
to  customer  margin  for  security  futures 
contracts.  These  proposed  rule  and  rule 
amendments  would:  (1)  Define  the  term 
"Seciuity  Futures  Dealers;"  (2)  add  a 
provision  stating  that  NQLX's  customer 
margin  rule  woidd  only  apply  to 
products  traded  on  NQLX;  (3)  add  a 
provision  stating  that  NQLX's  customer 
margin  rule  would  not  apply  to  (a) 
specified  portfolio-margining  systems, 
(b)  margin  requirements  imposed  by 
clearing  organizations  on  their 
members,  (c)  "exempted  persons"  for 
activities  in  their  own  accounts,  (d) 
market-making  activities  of  "Security 
Futures  Dealers,"  and  (e)  security 
futures  contracts  held  in  a  securities 
account  for  a  customer;  (4)  add  a 
provision  establishing  the  minimum 
initial  and  maintenance  customer 
margin  rates  for  sectirity  futures 
contracts;  (5)  add  a  provision  requiring 
compliance  with  the  customer  margin 
rules  jointly  promulgated  by  the 
Commission  and  the  Commodity 
Futures  Trading  Commission  ("CFTC"); 
(6)  add  a  provision  establishing  four 
strategy-based  offsets,  in  table  form,  that 
would  be  allowed  to  reduce  the 
customer  margin  requirements  below 
the  TPinimiim  initial  and  maintenance 
margin  requirements;  dnd  (7)  add  a 
provision  that  would  specify  the 


•  15  U.S.C  78«(hKl). 
M7  CFR  240.19b-4. 


requirements  for  a  market  maker  to  be 
designated  as  a  Security  Futiues  Dealer 
by  NQLX,  which  would  include,  among 
other  requirements  (a)  holding  itself  out 
as  being  willing  to  buy  and  sell 
specified  Seciuity  Futures  Contracts  for 
its  own  account  on  a  regular  or 
continuous  basis  and  (b)  meeting 
specified  affirmative,  minimum  two- 
sided  quotation  requirements,  including 
requirements  related  to  maximum  bid/ 
ask  spreads  and  minimum  contract  sizes 
in  the  front-two  delivery  months  of  the 
security  futures  contract  and/or 
requirements  related  to  responding  to 
requests  for  quotation  in  delivery 
months  other  than  the  first-two  delivery 
months. 

Below  is  the  text  of  the  proposed  rule 
change.  Proposed  new  language  is 
italicized. 


Rule  101(a)  Definitions.  *  •  * 

(72)  "Security  Futures  Dealer" — means 
a  Market  Maker  designated  by  NQPC 
as  a  Security  Futures  Dealer  that 
meets  the  requirements  of  Rule  403(d) 
and  Rule  403(e). 

Rule  334    Customer  Margin  for 
Exchange  Contracts 

(a)  General  Rules: 

(1)  This  Rule  only  applies  to 
Exchange  Contracts  and  not  other 
security  futures  or  futures  products 
listed  or  traded  on  other  Contract 
Markets  or  national  securities 
exchanges  or  national  securities 
associations. 

(2)  With  respect  to  Security  Futures 
Contracts,  this  Rule  does  not  apply  to: 

(i)  Portfolio-margining  systems 
meeting  the  requirements  of  CFTC  rule 
41.42(c)(2)(i)  and  SEC  rule  400(c)(2)(i): 

(ii)  margin  requirements  that  a 
Clearing  Organization  imposes  on  its 
members  as  specified  by  CFTC  rule 
41.42(c)(2)(iii)  and  SEC  rule 
400(c)(2)(iii): 

(iii)  "exempted  persons"  for  trading  in 
their  own  accounts  as  specified  in,  and 
defined  by.  CFTC  rules  41.42(c)(2)(iv) 
and  41.43(a)(9)  and  SEC  rules  400(c)(iv) 
and  401(a)(9): 

(iv)  market-making  activities  by 
Security  Futures  Dealers  as  specified  in. 
and  defined  by,  CFTC  rule 
41 .42(c)(2)(iii)  and  SEC  rule 
400(c)(2)(iii):  or 

(v)  Security  Futures  Contracts  held  in 
a  securities  account  for  a  Customer, 
which  instead  will  be  subject  to  the 
customer  margin  rules  of  the  Member's 
designated  examining  authority 
pursuant  to  SEC  rule  1 7d-l . 

(3)  For  Exchange  Contracts,  no 
Member  shall  effect  a  transaction  or 
carry  an  account  for  a  Customer  without 


obtaining  margin  at  the  times,  in  the 
amounts,  and  in  the  forms  required  by 
this  Rule. 

(4)  If  a  Member  fails  to  obtain  and 
maintain  the  required  minimum  margin 
deposits  for  a  Customer's  account 
pursuant  to  this  Rule,  NQLX  may 
require  that  the  Member  immediately 
liquidate  all  or  part  of  the  positions  in 
the  Customer's  account  to  decrease  or 
eliminate  the  margin  deficiency. 

(5)  Nothing  in  this  Rule  prevents 
NQLX,  a  Gearing  Organization,  or  a 
Member  from  imposing  margin  rates  or 
requirements  on  a  Customer  that  are 
higher  or  more  stringent  than  the  rates 
or  requirements  imposed  by  this  Rule. 

(6)  Terms  used  in  this  Rule,  but  not 
otherwise  defined  by  these  Rules,  have 
the  meaning  set  forth  in  the  Joint  Audit 
Committee's  Marpns  Handbook.  In 
addition,  a  Member  must  follow  the 
procedures  specified  in  the  Joint  Audit 
Committee's  Margins  Handbook  for  the 
computation,  issuance,  collection,  and 
offsets  for  margin  calls  and 
corresponding  capital  charges  for  the 
Member  unless  the  Manual  is 
inconsistent  with  these  Rules,  in  which 
case  these  Rules  prevail. 

(b)  Rates  and  Requirements: 

(1)  A  Member  carrying  a  Customer 
account  with  Exchange  Contracts  must 
collect  at  least  the  minimum  margin 
requirements  established  by  NQUC. 
Except  as  provided  for  in  Rule  334(g)(2), 
a  Member  must  collect  at  least  twenty 
percent  of  the  current  market  value  (as 
that  term  is  defined  by  CFTC  rule 
41.43(a)(4)  and  SEC  rule  401(a)(4))  for 
each  Security  Future  Contract  (whether 
a  long  or  short  position)  as  minimum 
initial  and  maintenance  margin  from 
the  Customer.  For  all  Exchange 
Contracts  other  than  Security  Futures 
Contracts,  NQLX  will  publish  the 
minimum  initial  and  maintenance 
margin  rates  and  other  requirements  for 
each  Exchange  Contract  or  Group  of 
Exchange  Contracts  through  Notices  to 
Members.  Any  changes  imposed  by 
NC^X  to  initial  or  maintenance  margin 
rates  or  requirements  apply  to  both  new 
and  existing  positions  and  NQLX  may, 
within  its  discretion,  establish  different 
margin  rates  or  requirements  for 
different  types  of  accounts. 

(2)  Urdess  otherwise  required  by  this 
Rule,  a  Member  must  use  a  risk-based 
portfolio  margining  system  acceptable 
to  NQLX  to  calculate  the  margin  rates 
imposed  on  a  Customer  by  this  Rule. 

(3)  For  a  long  option  on  an  Exchange 
Contract  other  than  a  Security  Futures 
Contract,  when  the  transaction  is 
initiated  for  a  Customer,  the  Member 
must  collect  in  full  the  premium  on  the 
long  option. 
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(c)  Account  Administration, 
Classification,  and  Aggregation: 

(1)  Omnibus  Accounts:  A  Member 
must  calculate  margin  requirements  for 
an  omnibus  account  (whether  domestic 
or  foreign)  on  a  gross  basis.  However,  a 
Member  may  impose  maintenance 
margin  rates  for  positions  in  the 
omnibus  account  and  need  not  impose 
the  initial  margin  rates.  To  use  spread 
or  hedge  margin  rates,  a  Member  must 
obtain  a  written  representation  from  the 
omnibus  account  identifying  the 
positions  within  the  account  that  are 
spreads  or  bona  fide  hedges. 

(2)  Bona  Fide  Hedge  Accounts:  For 
bona  fide  hedging  transactions  and 
positions  as  defined  by  CFTC  regulation 
1.3(z)(l),  a  Member  may  impose 
maintenance  margin  rates  for  the 
transactions  and  positions  and  need  not 
impose  the  initial  margin  rates  if  the 
Member  has  a  reasonable  basis  to 
believe,  and  the  Customer  represents  in 
writing  that,  the  transactions  or 
positions  are  for  bona  fide  hedging. 

(3)  Aggregation: 

(i)  When  determining  margin  rates, 
margin  calls,  and  the  release  of  margin 
deposits,  a  Member  may  aggregate 
identically-owned  accounts  within  the 
same  regulatory  account  classification 
of  Customer  segregated,  Customer 
secured,  and  non-segregated. 

(ii)  To  satisfy  a  margin  deficiency,  a 
Member  may  not  apply  available  free 
funds  from  an  identically-owned 
account  that  has  a  different  regulatory 
account  classification.  Instead,  the 
Member  must  transfer  the  free  funds 
from  one  identically-owned  account  in 
one  regulatory  account  classification  to 
another  identically-owned  account  with 
a  different  regulatory  account 
classification  that  is  undermargined. 

(Hi)  Except  for  omnibus  accounts,  a 
Member  may  calculate  margin 
requirements  on  a  net  basis  for 
concurrent  long  and  short  positions  in 
identically-owned  accounts  within  the 
same  regulatory  account  classification. 

(4)  Extension  of  Credit:  No  Member 
shall  extend  or  maintain  credit  to  or  for 
a  Customer  to  evade  or  circumvent  any 
requirements  of  this  Rule.  A  Member 
may  extend  or  maintain  (or  arrange  for 
the  extension  or  maintenance  of)  credit 
to  or  for  a  Customer  to  meet  the  margin 
requirements  of  this  Rule  only  if  the 
credit  or  loan  is  secured  as  defined  by 
CFTC  regulation  1.17(c)(3)  and  the 
proceeds  are  treated  by  the  Member  in 
accordance  with  CFTC  regulation  1.30. 

(d)  Type,  Form,  and  Value  of  Margin 
Deposits: 

(1)  Subject  to  Rule  334(d)(2),  a 
Member  must  only  accept  the  following 
assets,  securities,  or  instruments  as 
margin  deposits: 


(i)  U.S.  dollars  and  foreign  currencies, 
(ii)  U.S.  government  treasury  and 
agency  securities. 
(iii)  municipal  securities, 
(iv)  readily  marketable  securities 
(which  means  securities  traded  on  a 
"ready  market"  as  defined  by  SEC  rule 
15c3-l(c)(ll)), 

(v)  money  market  mutual  funds  that 
meet  the  requirements  of  CFTC 
regulation  1.25  (other  than  securities 
issued  by  the  Customer  or  an  affiliate  of 
the  Customer),  and/or 

(vi)  irrevocable  letters  of  credit  in  a 
form,  and  issued  by  banks  or  trust 
companies,  approved  by  the  Clearing 
OrganizatioiT  (other  than  letters  of  credit 
issued  by  the  Customer  or  an  affiliate  of 
the  Customer). 

(2)  The  assets,  securities,  and 
instruments  accepted  by  a  Member 
pursuant  to  Rule  334(d)(1)  to  meet  a 
Customer's  margin  requirements  must 
be  and  remain  unencumbered  by  third 
party  claims. 

(3)  If  a  Member  accepts  foreign 
currencies  as  margin  deposits,  then  the 
Member  must  obtain  a  subordination 
agreement  and  value  the  foreign 
currencies  as  required  by  CFTC 
Interpretation  tH2-Deposit  of  Customer 
Funds  in  Foreign  Depositories. 

(4)  If  a  Member  accepts  the  securities 
identified  in  Rule  334(d)(1)  as  margin 
deposits,  then  the  Member  must  value 
the  securities  at  no  greater  than  the 
current  market  value  of  the  securities 
less  any  haircuts  specified  by  SEC  rule 
15c3-l. 

(5)  A  Member  must  not  consider  any 
guarantee  of  a  Customer's  account  when 
determining  whether  required  margin  in 
a  Customer's  account  is  satisfied. 

(e)  Margin  Calls  and  Liquidation: 
(1)  Once  additional  margin  deposits 
are  required  pursuant  to  this  Rule,  a 
Member  m  ust  call  for  the  additional 
margin  as  promptly  as  possible  and  in 
any  event  not  more  than  one  business 
day  after  the  event  giving  rise  to  the  call. 
Once  the  Member  calls  for  the 
additional  margin,  the  Member  must 
collect  the  full  amount  of  the  required 
additional  margin  from  a  Customer  as 
promptly  as  possible  and  in  any  event 
within  a  reasonable  time.  In  a  margin 
call,  a  Member  must  require  that  a 
Customer  deposit  additional  margin  so 
that  the  Customer's  account  at  least 
meets  the  minimum  initial  margin 
requirement  (i)  when  the  margin  equity 
in  the  account  initially  falls  below  the 
minimum  maintenance  margin 
requirements  and  (ii)  subsequently 
when  the  margin  equity  plus  existing 
margin  calls  on  the  account  are  less 
than  the  minimum  maintenance  margin 
requirements. 


(2)  After  a  margin  call  is  made  by  a 
Member  but  before  the  Customer  makes 
the  required  additional  margin  deposit, 
the  Member  may  only  accept  an  Order 
from  the  Customer  to  establish  a  new 
position  if  the  Member  reasonably 
believes  that  the  Customer  will  meet  the 
outstanding  margin  call  within  a 
reasonable  time.  If  a  margin  call  to  a 
Customer  is  outstanding  for  an 
unreasonable  time,  a  Member  may  only 
accept  Orders  from  the  Customer  that 
will  reduce  the  Customer's  margin 
requirements. 

(3)  After  a  margin  call  is  made  by  a 
Member,  if  the  Customer  fails  to  deposit 
the  required  additional  margin  deposit 
within  a  reasonable  time,  the  Member 
may,  but  is  not  required  to.  liquidate  all 
or  a  portion  of  the  Customer's  positions 
to  restore  the  Customer's  account  to  a 
properly  margined  level.  However,  the 
inability  of  a  Member  to  liquidate  all  or 
a  portion  of  the  Customer's  positions 
before  the  account  equity  results  in  a 
debit  or  deficit  balance  does  not  affect 
any  liability  of  the  Customer  to  the 
Member. 

(4)  A  Member  must  make  and  retain 
a  written  record  of  the  date,  time, 
amount,  and  other  relevant  information 
for  all  margin  calls  made  (whether  made 
by  telephone,  in  writing,  or  by  other 
means)  as  well  as  margin  calls  reduced, 
satisfied,  or  relieved. 

(5)  A  Member  that  liquidates  all  or  a 
portion  of  the  Customer's  positions 
pursuant  to  Rule  334(eX3)  is  not 
deemed  to  have  extended  credit  or 
made  a  loan  to  the  Customer  in 
violation  of  this  Rule. 

(f)  Release  of  Margin; 

A  Member  may  only  release  free  funds 
in  connection  with  a  Customer's 
account  if  after  release  the  Customer's 
account  has  at  least  free  funds  at  the 
initial  margin  requirement  level. 

(g)  Security  Futures  Contracts: 

[1)  Unless  otherwise  provided  by  this 
Rule,  no  Member  shall  effect  a 
transaction  forli  Customer  in,  or  carry 
a  Customer  account  with.  Security 
Futures  Contracts  without  complying 
with  (i)  CFTC  rules  41.42  through  and 
including  41.48  and  SEC  rules  400 
through  and  including  406  of  the 
Securities  Exchange  Act  ("CFTC/SEC 
Margin  Regulations")  and  (ii)  Rule 
334(a)  through  and  including  (g)  to  the 
extent  consistent  vrith  the  CFTC/SEC 
Margin  Regulations. 

[2)  Notwithstanding  the  initial  and 
maintenance  margin  rate  specified  in 
Rule  334(b)(l )  for  Security  Futures 
Contracts,  a  Member  may  collect  at  least 
the  initial  and  maintenance  margin 
rates  specified  in  the  table  below  for  the 
following  strategy-based  offsetting 
positions: 
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Description  of  offset 


Security  undertying 

the  security  futures 

contract 


Initial  margirt  requirement 


Maintenance  requirement  margin 


1.  Long  Security  Futures  Ck>ntract  and 
stmrt  Security  Futures  Contract  on  the 
same  undertying  security  (or  index). 


2.  Long  (short)  a  basket  of  Security  Fu- 
tures Contracts,  eacti  based  on  a  nar- 
row-t)ased  security  index  that  to- 
gettier  tracks  ttie  bnxid-based  index  ^ 
and  short  (long)  the  broad  based- 
index  future. 

3.  Long  (short)  a  basket  of  Security  Fu- 
tures Contracts  that  together  tracks  a 
narrow-based  index  and  short  (long)  a 
narrow  based-index  future. 

4.  Long  (short)  a  Security  Future  Con- 
tract and  short  (long)  an  identKal  se- 
curity futures  contract  traded  on  a  dif- 
ferent martlet  ("Non-NQLX  Security 
Futures  Contract").'*. 


Indivkiual  stock '  or 
narrow-based 
security  index. 


Narrow-based  se- 
curity index. 


Indivkiual  stock 
and  narrow- 
based  security 
index. 

Indivkiual  stock 
and  narrow- 
based  security 
index. 


The  greater  of:  (a)  5%  of  the  current 
market  value  ^  of  ttte  tong  Security 
Futures  Contract;  or  (b)  5%  of  the 
current  mart<et  value  of  the  short  Se- 
curity Futures  Contract. 

5%  of  the  current  martcet  value  of  ttie 
kxtg  (short)  basket  of  Security  Fu- 
tures Contracts. 


The  greater  of:  (a)  5%  of  the  current 
martlet  value  of  ttie  kxig  Security 
Futures  Contracts;  or  (b)  5%  of  ttte 
current  martiet  value  of  ttte  short  Se- 
curity Futures  Contracts. 

The  greater  of:  (a)  3%  of  the  current 
martlet  value  of  the  tong  Security 
Futures  Contract  (or  Non-NQLX  Se- 
curity Futures  Contract);  or  (b)  3%  of 
ttte  current  mariiet  value  of  the  short 
Security  Futures  Contract  (or  Non- 
NOLX  Security  Futures  Contract). 


The  greater  of:  (a)  5%  of  ttte  current 
market  value  value  of  ttte  tong  Secu- 
rity Futures  Contract;  or  (b)  5%  of 
ttte  current  market  value  of  ttte  sttort 
Security  Futures  Contract. 

5%  of  the  cunent  martiet  value  of  ttte 
tong  (short)  basket  of  Security  Fu- 
tures Contracts. 


The  greater  of:  (a)  5%  of  ttte  current 
martlet  value  of  ttte  tong  Security 
Futures  Contracts:  or  (b)  5%  of  ttte 
current  martiet  value  of  ttte  short  Se- 
curity Futures  Contracts. 

The  greater  of:  (a)  3%  of  the  current 
martiet  value  of  the  tong  Security 
Futures  Contract  (or  Non-NQLX  Se- 
curity Futures  Contract);  or  (b)  3%  of 
the  current  market  \mlue  of  ttte  short 
Security  Futures  Contract  (or  Non- 
NQLX  Security  Futures  Contract). 


^  For  purposes  of  this  table,  "indivkiual  stock"  inchxies  common  stock,  American  Depository  Receipts,  shares  of  exchange-traded  funds, 
shares  of  ctosed-end  management  investment  companies,  or  trust-issued  receipts. 

2  For  purposes  of  this  table,  "cunent  martiet  value"  is  defined  by  CFTC  rule  41.43(aX4)  and  SEC  rule  401(a)(4). 

3  Baskets  of  securities  or  siecurity  Futures  Contracts  must  repltoate  the  securities  tttat  comprise  the  index,  and  in  ttte  same  proporttons. 

*  For  purposes  of  tNs  table,  a  Security  Futures  Contract  (whtoh  is  traded  on  NQLX)  is  conskiered  'toenttoal"  to  a  Non-NQLX  Security  Futures 
Contract  if  the  two  contracts  are  issued  by  the  same  clearing  agency  or  cleared  or  guaranteed  t>y  the  same  Derivatives  Ctoaring  Organizatton, 
have  identtoal  contract  specificattons,  and  would  offset  each  other  at  the  clearing  level. 


Rule  403    Market  Makers 

*  *  *  (d)  In  addition  to  the 
requirements  of  Rule  403(a)  through  and 
including  (c),  a  Market  Maker  in  a 
Security  Futures  Contract  that  is 
designated  as  a  Security  Futures  Dealer 
by  N(^J(  must  meet  all  of  the  following 
requirements: 

{\)Isa  Member; 

(2)  is  registered  as  a  floor  trader  or 
floor  broker  with  the  CFTC  under 
section  4fla)(l)  of  the  CEA  or  as  a  dealer 
with  the  SEC  under  section  15(b)  of  the 
Securities  Exchange  Act; 

(3)  holds  itself  out  as  being  willing  to 
buy  and  sell  Security  Futures  Contracts 
for  its  own  account  on  a  regular  or 
continuous  basis  and  enters  into  a 
yvritten  agreement  that  meets,  at  a 
minimum,  the  requirements  of  Rule 
403(e); 

(4)  maintains  records  sufficient  to 
prove  compliance  with  the  requirements 
of  Rule  403(d)  and  Rule  403(e), 
including,  but  not  limited  to.  documents 
concerning  personnel  effecting  relevant 
Orders,  relevant  trade  and  cash  blotters, 
relevant  stock  records,  and  documents 
concerning  applicable  internal  system 
capacity  and  performance;  and 

(5)  is  subject  to  disciplinary  action 
under  Chapter  5  of  these  Rules  for 
failing  to  comply  with  CFTC  rules  41.42 
through  and  including  41.48  and  SEC 
rules  400  through  and  including  406  of 
the  Securities  &cchange  Act,  with 


sanctions  up  to  and  including  removal 
of  the  Member's  designation  as  a 
Security  Futures  Dealer. 

(e)  To  fulfill  the  requirements  of  Rule 
403(d)(3).  the  Security  Futures  Dealer 
must  meet,  at  a  minimum,  either  the 
requirements  of  Rule  403(e)(1)  or  the 
requirements  of  Rule  403(e)(2): 

(1)  The  Security  Futures  Dealer  must: 

(i)  Provide  continuous  two-sided 
quotations  for  the  first-two  delivery 
months  of  a  specified  Security  Futures 
Contract  throughout  the  trading  day, 
subject  to  relaxation  during  unusual 
market  conditions  as  determined  by 
NC^JC  (such  as  a  fast  market  in  either 
the  Security  Futures  Contract  or  the 
security  underlying  the  Security  Futures 
Contract)  at  which  times  the  Security 
Futures  Dealer  must  use  its  best  efforts 
to  quote  continuously  and 
competitively;  and 

(ii)  quote,  for  the  first-two  delivery 
months,  with  (A)  a  maximum  bid/ask 
spread  no  more  than  the  greater  of  $.10 
or  150  percent  of  the  bid/ask  spread  in 
the  primary  market  for  the  security 
underlying  the  Security  Futures 
Contract  and  (B)  a  minimum  number  of 
contracts  no  less  than  the  lesser  of  10 
contracts  or  the  corresponding  contract 
size  equivalent  of  the  best  bid  and  best 
offer  for  the  security  underlying  the 
Security  Futures  Contract;  and 

(iii)  respond  to  requests  for  quotation 
in  the  specified  Security  Futures 


Contract  within  5  seconds  for  all 
delivery  months  other  than  the  first-two 
delivery  months  with  a  two-sided 
quotation  that  has  (A)  a  maximum  bid/ 
ask  spread  no  more  than  the  greater  of 
$.20  or  150  percent  of  the  bid/ask 
spread  in  the  primary  market  for  the 
security  underlying  the  Security  Futures 
Contract  and  (B)  a  minimum  number  of 
contracts  no  less  than  the  lesser  of  5 
contracts  or  the  corresponding  contract 
size  equivalent  of  the  best  bid  and  best 
offer  for  the  security  underlying  the 
Security  Futures  Contract. 
(2)  The  Security  Futures  Dealer  must: 
(i)  Respond  to  requests  for  quotation 
in  a  specified  Security  Futures  Contract 
in  specified  delivery  months  other  than 
the  first-two  delivery  months  with  two- 
sided  quotations  throughout  the  trading 
day.  subject  to  relaxation  during 
unusual  market  conditions  as 
determined  by  NQLX  (such  as  a  fast 
market  in  either  the  Security  Futures 
Contract  or  the  security  underlying  the 
Security  Futures  Contract)  at  which 
times  the  Security  Futures  Dealer  must 
use  its  best  efforts  to  quote 
competitively;  and 

(ii)  quote,  when  responding  to 
requests  for  quotation,  within  5  seconds 
(A)  with  a  maximum  bid/ask  spread  no 
more  than  the  greater  of  $.20  or  150 
percent  of  the  bid/ask  spread  in  the 
primary  market  for  the  security 
underlying  the  Security  Futures 
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Contract  and  (B)  a  minimum  number  of 
contracts  no  less  than  the  lesser  of  5 
contracts  or  the  corresponding  contract 
size  equivalent  of  the  best  bid  and  best 
offer  for  the  security  underlying  the 
Security  Futures  Contract. 
«        *        ♦        »        * 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
NQLX  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  fV  below.  NQLX  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 


1.  Purpose 

The  Commodity  Futures 
Modernization  Act  of  2000  ("CFMA") 
lifted  the  ban  on  trading  futures  on 
single  stocks  as  well  as  narrow-based 
stock  indices.  The  CFMA  also 
established  a  framework  for  joint 
regiUation  of  security  futures  products 
by  the  Commission  and  the  CFTC  and 
gave  the  Board  of  Governors  of  the 
Federal  Reserve  System  ("Federal 
Reserve  Board")  authority  to  promulgate 
rules  governing  initial  and  maintenance 
customer  margin  for  these  newly 
permissible  products.  In  turn,  the 
Federal  Reserve  Board  delegated  its 
rulemaking  authority  under  Section 
7(c)(2)(B)  of  the  Act  ^  to  the  Commission 
and  the  CFTC,  to  be  exercised  jointly  by 
the  two  agencies.'*  Pursuant  to  that 
authority,  the  Commission  and  the 
CFTC  jointly  adopted  customer  margin 
requirements  for  security  futures,  which 
are  CFTC  Rules  41.42  through  and 
including  41.49,^  and  Rules  400  through 
and  including  406  under  the  Act,^ 
("SEC/CFTC  Margin  Regulations").^  The 
SEC/CFTC  Margin  Regulations  went 
into  effect  on  September  13,  2002. 
NQLX  seeks  to  adopt  these  proposed 
rule  provisions  and  rule  amendments  to 


comply  with  Sections  6(h)(3)(L) »  and 
7(c)(2)(B)  9  of  the  Act  as  well  the  SEC/ 
CFTC  Margin  Regulations. 

NQLX  proposes  that  its  general 
customer  margin  rule,  NQLX  Rule  334, 
provide  that  NQLX's  customer  margin 
rule  only  applies  to  futiu-es  products 
traded  on  NQLX.  10  NQLX  farther  " 
proposes  adding  a  provision  stating  that 
its  customer  margin  rule  would  not 
apply  in  five  situations."  First,  while 
no  portfolio-margining  system  currently 
meets  the  criteria  of  Section  7(c)(2)(B)  of 
the  Act  12  and  has  been  approved 
pursuant  to  Section  19(b)(2)  Act," 
proposed  NQLX  Rule  334(a)(2)(i)  would 
state  that  NQLX  Rule  334  would  not 
apply  to  portfolio-margining  systems 
meeting  die  requirements  of  Rule 
400(c)(2)(i)  under  the  Act !-»  and  CFTC 
Rule  41.42(c)(2)(i).i5  Second,  proposed 
NQLX  Rule  334(a)(2)(ii)  would  state  that 
NQLX  Rule  334  would  not  apply  to 
margin  requirements  that  "Clearing 
Organizations"  impose  on  their 
members.'^  Third,  proposed  NQLX  Rule 
334(a)(2)(iii)  would  state  that  NQLX 
Rule  334  would  not  apply  to 
transactions  made  by  "exempted 
persons"  for  their  own  accounts.'^ 
Fourth,  proposed  NQLX  RiUe 
334(a)(2)(iv)  would  provide  that  NQLX 
Rule  334  would  not  apply  to  the  market- 
making  activities  of  a  "Seciuity  Futures 
Dealer,"  as  that  term  is  defined  by 


3  15  U.S.C.  78g(c)(2){B). 

'*  See  letter  to  James  E.  Newsome,  Acting 
Chairman,  CFTC,  and  Laura  S.  Unger.  Acting 
Chairman,  Commission,  from  Jennifer  J.  Johnson, 
Secretary  of  the  Federal  Reserve  Board,  dated 
March  6,  2001. 

s  17  CFR  41.42  through  41.49. 

•  17  CFR  240.400  through  406. 

'  See  Securities  Exchange  Act  Release  No.  46292 
(August  1,  2002),  67  FR  53146  (August  14,  2002). 


«15U.S.C.  78f(h)(3)(L). 

»15U.S.C.  78g(c)(2)(B). 

>"  See  Proposed  NQLX  Rule  334(a)(1). 

»  See  Proposed  NQLX  Rule  334(a)(2). 

•2  15  U.S.C.  78g(c)(2)(B). 

"15U.S.C.  78s(b)(2). 

'■'7CFR242.400(c)(2)(i). 

'si7CFR41.42(c)(2)(i). 

'»NQLX  defines  "Clearing  Organizations"  to 
mean  "any  Derivatives  Clearing  Organization 
registered  with  the  CFTC  or  a  securities  clearing 
agency  registered  with  the  Commission  or  both  and 
designated  by  NQLX  as  a  Clearing  Organization  for 
NQLX."  NQLX  Rule  101(a)(16).  In  turn.  NQLX's 
rules  define  "Derivative  Clearing  Organization"  to 
have  the  "meaning  attributed  to  it  by  section  la(9) 
of  the  Commodity  Exchange  Act  ("CEA")  and  the 
regulations  promulgated  thereunder."  NQLX  Rule 
101(a)(26). 

' '  For  purposes  of  proposed  NQLX  Rule 
334(a)(2)(iii).  "exempted  persons"  has  the  meaning 
prescribed  by  SEC/CFTC  Margin  Regulations. 
Generally,  the  SEC/CFTC  Margin  Regulations  define 
an  "exempted  person"  as  a  member  of  a  national 
securities  exchange,  a  registered  broker-dealer,  or 
registered  futures  commission  merchant  that:  (1) 
maintains  at  least  1,000  active  stock,  futures,  or 
option  accounts  for  customers  other  than  for,  in 
effect,  professional  traders  such  as  broker-dealers, 
future  commission  merchants,  floor  brokers,  or  floor 
traders  trading  securities,  fiitures,  or  commodity 
options:  or  (2)  earns  at  least  SIO  million  in  gross 
revenues  on  an  annual  basis  from  transactions  in 
securities,  futures,  or  commodity  options  other  than 
from  professional  traders:  or  (3)  earns  at  least  10 
percent  of  its  gross  revenues  on  an  annual  basis 
from  transactions  in  securities,  futures,  or 
commodity  options  other  than  from  professional 
traders.  17  CFR  240.401(a)(9)  and  17  CFR 
41.43(a)(9). 


proposed  NQLX  Rules  101(a)(72)  and 
403(d)  and  (e).  Fifth,  proposed  NQLX 
Rule  334(a){2)(v)  would  state  that  NQLX 
Rule  334  would  not  apply  to  Security 
Futvires  Contracts  that  are  held  in  a 
securities  account  for  a  customer,  but 
instead  the  customer  margin  rules  of  the 
tnember's  designated  examining 
authority  ("DEA")  pursuant  to  Rule 
17d-l  under  the  Act  ^^  would  apply.^^ 
NQLX  proposes  this  last  provision 
because  even  if  NQLX  was  to  impose  its 
customer  margin  rules  on  customers 
that  held  Security  Futures  Contracts  in 
securities  accoimts,  NQLX  members  that 
have  DEAs  would  still  have  to  apply  the 
customer  margin  rules  of  their 
respective  DEA.  Therefore,  to  eliminate 
unnecessary  regulatory  duplication, 
proposed  NQLX  Rule  334(a)(2)(v)  would 
allow  NQLX  members  to  only  apply  the 
customer  margin  rules  of  their 
respective  DEAs  for  Security  Futures 
Contracts  held  in  securities  accoimts.   _ 

Consistent  with  the  SEC/CFTC  Margin 
Regidations,  NQLX  also  proposes 
adding  a  sentence  in  its  customer 
margin  rule  that  would  establish  a 
minimum  margin  rate  of  at  least  20 
percent  as  the  initial  and  maintenance 
margin  for  both  a  long  and  short 
position  in  a  Security  Futures  Contract, 
except  when  specified  offsets  are 
allowed  pursuant  to  proposed  NQLX 
Rule  334(g)(2).2"  NQLX  further  proposes 
adding  subsection  (g)  to  NQLX  Rule 
334,  which  would  provide  that  NQLX 
members  could  not  effect  transactions 
for  a  customer  in,  or  cany  a  customer 
account  with,  Security  Futures 
Contracts  without  complying  with  the 
SEC/CFTC  Margin  Regulations  as  well 
as  all  other  provisions  of  NQLX's 
customer  margin  rule  to  the  extent  they 
are  not  inconsistent  with  the  SEC/CFTC 
Margin  Regulations.^^ 

Consistent  with  the  SEC/CFTC  Margin 
Regulations,  NQLX  then  proposes  that 
subsection  (g)(2)  to  NQUi.  Rule  334 
would  allow  reduction  of  the  minimum 
margin  rate  established  in  proposed 
NQLX  Rule  334(b)(1)  for  specified 
strategy-based  offsets  for  Seciuity 
Futures  Contracts  held  by  customers. 
Because  NQLX's  customer  margin  rule, 
as  proposed,  would  only  apply  to 
Security  Futures  Contracts  held  by 
customers  in  futures  accounts,  only  four 
strategy-based  offsets — of  the  eighteen 
offsets  described  in  the  SEC/CFTC  joint 
release  on  the  SEC/CFTC  Margin 
Regulations — can  apply.22  For  strategy- 


••17CFR240.17d-l. 
'9  See  Proposed  NQLX  Rule  334(a)(2)(v). 
2°  See  Proposed  NQLX  Rule  334(b)(1). 
"  See  Proposed  NQLX  Rule  334(g)(1). 
"  See  Securities  Exchange  Act  Release  No.  46292 
(August  1,  2002),  67  FR  53146  (August  14,  2002): 
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based  offsets  for  Security  Futures    -, 
Contracts  held  in  securities  accounts, 
NQLX's  members  would  need  to  apply 
the  offsets  adopted  by  the  particular 
member's  DEA.  Described  briefly  below 
are  the  four  offsets  that  NQLX  proposes 
as  part  of  NQLX  Rule  334(g)(2). 

(1)  The  proposed  first  onset  would  be 
allowed  for  a  calendar  or  inter-month 
spread.  As  proposed,  for  a  long  Security 
Futures  Contract  and  a  corresponding 
short  Security  Futures  Contract  on  the 
same  underlying  individual  stock  ^^  or 
narrow-based  index,  both  the  initial 
margin  and  the  maintenance  margin 
would  be  the  greater  of  5%  of  the 
current  market  value  of  the  long 
Security  Futiues  Contract  or  5%  of  the 
current  market  value  of  the  short 
Security  Futures  Contract. 

(2)  The  proposed  second  offset  would 
be  allowed  for  an  inter-index  spread, 
which  is  subject  to  basis  risk.  As 
proposed,  for  a  long  (short)  basket  of 
Security  Futures  Contracts  (each  of 
which  is  based  on  a  narrow-based 
security  index  that  together  tracks  a 
broad-based  index)  held  in  combination 
with  a  short  (long)  of  the  applicable 
broad-based  index,  both  the  initial  and 
the  maintenance  margin  are  proposed  to 
be  5%  of  the  current  market  value  of  the 
long  (short)  basket  of  Seciuity  Futures 
Contracts. 

(3)  The  proposed  third  o^et  would 
be  allowed  for  'an  index  replication 
spread,  which  is  subject  to  basis  risk 
defined  by  the  index's  weighting 
scheme.  As  proposed,  for  a  long  (short) 
basket  of  Security  Futures  Contracts  on 
individual  stocks  or  narrow-based 
security  index  that  together  tracks  a 
narrow-based  index  held  in 
combination  for  a  short  (long)  group  of 
Security  Futures  Contracts  held  in 
combination  with  a  short  (long)  narrow- 
based  index,  both  the  initial  and  the 
maintenance  margin  is  proposed  to  be 
the  greater  of  (a)  5%  of  the  current 
market  value  of  the  long  Security 
Futures  Contracts  or  (b)  5%  of  the 


see  also  Rule  403(b)(2)  under  the  Act.  17  CFR 
243.403(b)(2);  and  CFTC  Rule  41.45(b)(2),  17  CFR 
41.45(b)(2). 

2'  Because  the  Commission  and  CFTC  have 
jointly  held  that  American  Depository  Receipts, 
shares  of  exchange-traded  funds,  shares  of  closed- 
end  funds,  and  trust-issued  receipts  can  serve  as  the 
underlying  for  security  futures  contracts,  for 
purposes  of  the  offsets  in  the  table  that  is  proposed 
by  NQLX  Rule  334(g),  "individual  stock"  includes 
American  [}epository  Receipts,  shares  of  exchange- 
traded  funds,  shares  of  closed-end  funds,  and  trust- 
issued  receipts.  Proposed  NQLX  Rule  334(g), 
footnote  4  to  offset  table:  see  also  Joint  Order 
Granting  the  Modification  of  Listing  Standards 
Requirements  (ADRs),  Securities  Exchange  Act 
Release  No.  44725  (August  20,  2001),  and  Joint 
Order  Granting  the  Modification  of  Listing 
Standards  Requirements  (ETFs,  TTRs  and  Closed- 
End  Funds),  Securities  Exchangie  Act  Release  No. 
46090  ()une  19,  2002),  67  FH  42760  (June  25,  2002). 


current  market  value  of  the  short 
Security  Futures  Contracts. 

(4)  Tne  proposed  fourth  offset  would 
be  allowed  for  inter-exchange  spreads. 
As  proposed,  for  a  long  (short)  Security 
Futures  Contract  on  either  an  individual 
stock  or  a  narrow-based  index  held  in 
combination  with  an  identical  (short) 
long  security  futures  position  listed  by 
a  different  exchange  (i.e.,  a  Non-NQLX 
security  futures  contract),  both  the 
initial  and  maintenance  margin  level 
would  be  the  greater  of  (a)  3%  of  the 
current  market  value  of  the  long  security 
futures  position  or  (b)  3%  of  the  current 
market  value  of  the  short  security 
futures  position. 

Finally,  for  purposes  of  implementing 
the  exemption  from  NQLX's  customer 
margin  rules  provided  by  proposed 
NQLX  Rule  334(a)(2)(iv)  for  "Security 
Futures  Dealers,"  NQLX  proposes 
defining  a  "Security  Futures  Dealer"  as 
a  market  maker  ^*  designated  by  NQLX 
as  a  Security  Futures  Dealer  that  meets 
the  requirements  of  NQLX  Rules  403(d) 
and  Rule  403(e).  Proposed  NQLX  Rule 
403(d)  would  then  require  a  Security 
Futures  Dealer  to  meet  all  the  following 
requirements:  "(1)  Is  a  Member;  (2)  is 
registered  as  a  floor  trader  or  floor 
broker  with  the  CFTC  under  section 
4f(a)(l)  of  the  CEA  or  as  a  dealer  with 
the  SEC  under  section  15(b)  of  the 
Securities  Exchange  Act;  (3)  holds  itself 
out  as  being  willing  to  buy  and  sell 
Security  Futures  Contracts  for  its  own 
account  on  a  regular  or  continuous  basis 
and  enters  into  a  written  agreement  that 
must  meet,  at  a  minimum,  the 
requirements  of  NQLX  Rule  403(e);  (4) 
maintains  records  sufficient  to  prove 
compliance  with  the  requirements  of 
NQLX  Rule  403(d)  and  NQLX  Rule 
403(e),  including,  but  not  limited  to, 
documents  concerning  personnel 
effecting  relevant  Orders,  relevant  trade 
and  cash  blotters,  relevant  stock  records, 
and  documents  concerning  applicable 
internal  system  capacity  and 
performance;  and  (5)  is  subject  to 
disciplinary  action  under  Chapter  5  of 
these  Rules  for  failing  to  comply  with 
CFTC  Rules  41.42  through  and 
Including  41.48  and  Rules  400  through 
and  including  406  of  the  Securities 
Exchange  Act.  with  sanctions  up  to  and 
including  removal  of  the  Member's 
designation  as  a  Security  Futures 
Dealer." 

In  turn,  NQLX  proposes  adding  NQLX 
Rule  403(e).  which  would  require  a 
Security  Futures  Dealer  to  meet,  at  least. 


"  NQLX's  rules  define  a  "Market  Maker"  as  "any 
Member  or  other  Person  that  enters  into  a  written 
agreement  with  NQLX  to  facilitate  liquidity  and 
orderliness  for  a  specified  Exchange  Contract  or 
Groups  of  Exchange  Contracts  pursuant  Rule  403." 
See  NQLX  Rule  101(a)(48). 


specified  affirmative  minimum  two- 
sided  quotation  requirements,  including 
requirements  related  to  maximum  bid/ 
ask  spreads  and  minimum  contract  sizes' 
in  the  front-two  delivery  months  of  a 
Security  Futures  Contract,  as  well  as 
requirements  when  responding  to 
requests  for  quotation  in  delivery 
months  other  than  the  first  two  delivery 
months.  ^^  Pursuant  to  proposed  Rule 
403(d)(3),  NQLX  would  enter  into  a 
written  agreement  with  each  market 
maker  designated  as  a  Security  Futures 
Dealer.  Then,  the  requirements  of 
proposed  Rule  403(e)(1)  or  the 
requirements  of  proposed  Rule  403(e)(2) 
would  specify  the  minimum  affirmative 
quotation  obligations  that  must  be  part 
of  a  written  agreement  betweeii  NQLX 
and  a  market  maker  that  is  designated 
as  a  Security  Futures  Dealer. 

For  example,  proposed  NQLX  Rule 
403(e)(1)  would  impose  three  minimum 
requirements  on  the  Security  Futures 
Dealer.  First,  the  Security  Futures 
Dealer  would  have  to  provide 
continuous  two-sided  quotations  for  the 
first  two  delivery  months  of  a  specified 
Security  Futures  Contract  throughout 
the  trading  day,  subject  to  relaxation 
during  unusual  market  conditions  as 
determined  by  NQLX.^^  Second,  the 
Security  Futures  Dealer  would  have  to 
quote,  for  the  first  two  delivery  months, 
with  (a)  a  maximum  bid/ask  spread  of 
no  more  than  the  greater  of  $.10  or  150 
percent  of  the  bid/ask  spread  in  the 
primary  market  for  the  security 
underlying  the  Security  Futures 
Contract  and  (b)  a  minimum  number  of 
contracts  no  less  than  the  lesser  of  10 
contracts  or  the  corresponding 
contractual  size  equivalent  of  the  best 
bid  and  best  offer  for  the  security 
underlying  the  Security  Futures 
Contract.2^  Finally,  the  Security  Futures 
Dealer  woidd  have  to  respond  to 
requests  for  quotation  in  the  specified 
Security  Futures  (Contract  within  5 
seconds  for  all  delivery  months  other 
than  the  first  two  delivery  months  with 
a  two-sided  quotation  that  has  (a)  a 
maximum  bid/ask  spread  of  no  more 
than  the  greater  of  $0.20  or  150  percent 
of  the  bid/ask  spread  in  the  primary 
market  for  the  security  underlying  the 
Security  Futures  Contract  and  (b)  a 
minimum  number  of  contracts  no  less 
than  the  lesser  of  5  contracts  or  the 
corresponding  contractual  size 
equivalent  of  the  best  bid  and  best  offer 


"  See  Securities  Exchange  Act  Release  No.  46292 
(August  1,  2002).  67  FR  53146  (Augu8tl4,  2002). 
20  See  Proposed  NQLX  Rule  403(e)(  1  )(i), 
"  See  Ptoposed  NQLX  Rule  403(e)(l)(U). 
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for  the  security  underlying  the  Security 
Futures  Contract.  ^^ 

Tn  the  alternative,  proposed  NQLX 
Rule  403(e)(2)  would  impose  two 
minimum  requirements  on  the  Security 
Futures  Dealer.  First,  the  Security 
Futures  Dealer  would  have  to  respond 
to  requests  for  quotation  in  a  specified 
Security  Futures  Contract  in  specified 
delivery  months  other  than  the  first  two 
delivery  months  with  two-sided 
quotations  throughout  the  trading  day.^^ 
Second,  the  Security  Futures  Dealer 
would  have  to  quote,  when  responding 
to  requests  for  quotation,  within  5 
seconds  (a)  with  a  maximum  bid/ask 
spread  of  no  more  than  the  greater  of 
$0.20  or  150  percent  of  the  bid/ask 
spread  in  the  primary  market  for  the 
security  imderlying  the  Security  Futures 
Contract  and  (b)  a  minimimi  number  of 
contracts  no  less  than  the  lesser  of  5 
contracts  or  the  corresponding 
contractual  size  equivalent  of  the  best 
bid  and  best  offer  for  the  security 
underlying  the  Security  Futures.^" 

While  proposed  NQLX  Rule  403(e)(1) 
and  proposed  NQLX  Rule  403(e)(2)  both 
would. provide  the  minimiun 
requirements  imposed  on  market 
makers  designated  as  Security  Futures 
Dealers,  NQLX  and  the  particular 
Security  Futures  Dealer  would  be  free  to 
enter  into  written  agreements  with  more 
rigorous  affirmative  obligations  (e.g.. 
more  narrow  maximum  bid/ ask  spreads 
as  well  as  larger  minimum  contract 
sizes).  Subject  to  the  requirements  of 
proposed  NQLX  Rule  403(e)(1)  or  the 
requirements  of  proposed  NQLX  Rule 
403(e)(2),  the  specific  rights  and 
obligations  of  Security  Futiu^s  Dealers 
on  NQLX  will  be  a  hinction  of  NQLX's 
market  structure,  which  combines  an 
anonymous  central  order  book  with  a 
market-marker  program  to  provide 
continuous  liquidity  and  market  depth. 

On*  NQLX,  no  Security  Futures  Dealer 
will  have  an  exclusive  franchise  in  any 
group  or  specified  Security  Futures 
Contracts.  Instead,  NQLX  expects  to 
have  multiple  Security  Futures  Dealers 
in  each  Security  Futures  Contract  that 
will  compete  with  one  another  (and 
other  market  participants)  for  orders  and 
get  rewarded  with  fills  by  equaling  or 
bettering  the  central  order  book's  best 
bid  or  offer.  Each  Security  Futures 
Dealer  will  have  to  meet  its  own 
specific,  affirmative  contractual 
obligations,  which  cannot  be  less 
rigorous  than  those  specified  by 
proposed  NQLX  Rule  403(e)(1)  or 
proposed  NQLX  Rule  403(e)(2).  hi 
return  for  and  commensurate  with  those 


obligations,  the  Security  Futiires  Dealer 
will  receive  various  benefits,  which  may 
include  the  ability  to  interact  with 
customer  orders  pursuant  to  NQLX  Rule 
418,  the  ability  to  participate  in  a 
portion  of  block  trades  piusuant  to 
NQLX  Rule  419,  fee  rebates,  and 
additional  bandwidth  allocations. 

NQLX  will  monitor  the  performance 
of  its  Security  Futures  Dealers  and  may 
take  a  nimiber  of  actions  up  to  and 
including  termination  of  the  contract  of 
any  Security  Futures  Dealer  that  fails  to 
sufficiently  discharge  its  contractual 
obligations.  In  addition,  a  Security 
Futures  Dealer  will  be  subject  to 
disciplinary  action  imder  NQLX's  Rules 
for  failing  to  comply  with  the  criteria 
established  in  proposed  NQLX  Rule 
403(d)  as  well  as  NQLX  Rule  403(e), 
with  sanctions  up  to  and  including 
removal  of  the  member's  designation  as 
a  Security  Futures  Dealer.^' 

2.  Statutory  Basis 

NQLX  believes  that  these  proposed 
rules  are  necessary  to  implement  the 
requirements  of  the  CFMA  and  to 
establish  customer  margin  rules  that:  (1) 
Preserve  the  financial  integrity  of 
markets  trading  security  futures 
products,  (2)  prevent  systemic  risk,  (3) 
are  consistent  with  the  margin 
requirements  for  comparable  exchange- 
traded  options  and  require  initial  and 
maintenance  margin  levels  no  lower 
than  the  lowest  level  of  margin, 
exclusive  of  premium,  required  for 
comparable  exchange-traded  options, 
and  (4)  are  and  will  remain  consistent 
with  the  margin  requirements 
established  by  the  Federal  Reserve 
Board  under  regulation  T.  NQLX 
believes  that  its  proposed  rules  and  rule 
amendments  comply  with  Sections 
6(h)(3)(L)  32  and  7(c)(2)(B) "  of  the  Act 
as  well  as  the  SEC/CFTC  Margin 
Regulations. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NQLX  does  not  believe  that  these 
proposed  rules  and  rule  amendments 
will  result  in  any  burden  on 
competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the  Act. 


2«  See  Proposed  NQLX  Rule  403(e)(l)(iii). 
2»  See  Proposed  NQLX  Rule  403(e)(2)(i). 
^See  Proposed  NQLX  Rule  403{e)(2)(ii). 


3>  Proposed  NQLX  Rule  403(d)(5);  see  also  NQLX 
Rule  514  (Sanction  imposed  in  disciplinary 
proceedings  can  include  "limitation  on  activities, 
functions,  or  operations,  including,  but  not  limited 
to,  removal  of  designation  as  a  Security  Futures 
Dealer.") 

"15U.S.C.  78f(h)(3)(L). 

"  15  U.S.C.  78g(c)(2)(B). 


C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  Fmm 
Members.  Participants,  or  Others 

NQLX  neither  solicited  nor  received 
written  comments  on  these  proposed 
rules  or  rule  amendments. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  3ie  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding;  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  as  amended;  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule     - 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change,  as  amended,  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  bom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  offices  of  the  Exchange. 
All  submissions  should  refer  to  File  No. 
SR-NQLX-2002-01  and  should  be 
submitted  by  insert  date  21  days  from 
the  date  of  publication. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  3* 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[PR  Doc.  02-24745  Filed  9-27-02;  8:45  ami 

BMJJNG  COOe  M10-01-P 


M 17  CFR  200.30-3(a)(12). 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[fMMM  No.  34-46532;  Rto  No.  SR-NASD- 
2002-1  iq 

Self-Regulatory  Organlzatlona;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  t>y  the 
National  Association  of  Securltlee 
Dealers,  Inc.,  Relating  to  the  Extension 
of  a  Pilot  Program  MaMng  Available 
Certain  Nasdaq  Services  and  Facilities 
Until  6:30  p.m.  Eastern  Time 

September  23,  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder,2 
notice  is  hereby  given  that  on  August 
30,  2002,  the  National  Association  of 
Securities  Dealers,  hic.  ("NASD"), 
through  its  subsidiary.  The  Nasdaq 
Stock  Market,  hic.  ("Nasdaq"),  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  III  below,  which  Items 
have  been  prepared  by  Nasdaq.  Nasdaq 
filed  this  proposal  pursuant  to  section 
19(b)(3)(A)  of  the  Act,^  and  Rule  19b- 
4(fl(6)  hereunder,*  which  renders  the 
proposal  effective  upon  filing  with  the 
Commission.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  proposes  to  extend  through 
January  31,  2003  a  pilot  program  making 
available  several  Nasdaq  services  and 
facilities  until  6:30  P.M.  Eastern  Time. 
Nasdaq  has  designated  this  proposal  as 
non-controversid  and  requests  that  the 
Commission  waive  both  the  five-day 
notice  requirement  and  30-day  operative 
delay  contained  in  Rule  19b-4(f)(6)(iii) 
under  the  Act.^  Nasdaq  proposes  no 
substantive  changes  to  the  pilot  program 
other  than  extending  its  operation 
through  January  31,  2003. 

n.  Self-Regulatorjr  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  Oie  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 


rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  Nasdaq  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  tiie  Proposed  Rule 
Change 

1.  Purpose 

Nasdaq  proposes  to  extend  through 
January  31,  2003  its  current  pilot 
program  that  makes  available  certain 
Nasdaq  systems  and  facilities  until  6:30 
P.M.  Eastern  Time.^  The  Commission 
originally  approved  the  pilot  on  October 
13, 1999.'  "The  pilot  will  continue  to 
operate  imder  the  same  terms  and 
conditions  as  set  forth  in  the 
Commission's  original  approval  order, 
including  mandating  90-second  trade 
reporting  until  6:30  P.M.  Eastern  Time. 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  the  . 
provisions  of  section  15A  of  the  Act,"  in 
general  and  with  section  15A(b)(6)  of 
the  Act,^  in  particular,  in  that  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 


'  15  U.S.C.  78s(b)(l). 
*  17  CFR  240.19b-t(f)(6) 
'  15  U.S.C.  78s(b)(3)(A). 
« 17  CFR  240.19b-*. 
»17CFR240.19b-»(f)(6). 


B  Nasdaq  has  also  filed  with  the  Conunission  a 
proposed  rule  change  pursuant  to  Section  19(b)(2) 
of  the  Act  to  make  Nasdaq's  after-hours  pilot 
program  permanent.  See  SR-NASD-2002-119. 
Under  this  proposal,  the  pilot  would  become 
permanent  under  the  same  terms  and  conditions  as 
set  forth  in  the  Commission's  order  approving  the 
pilot.  See  Securities  Exchange  Act  Release  No. 
42003  (October  13, 1999),  64  FR  56554  (October  20, 
1999). 

'  See  Securities  Exchange  Act  Release  No.  42003 
(October  13. 1999):  64  FR  56554  (October  20. 1999). 

■  IS  U.S.C  780-3. 

•15U.S.C.  78o-3(b)(6). 


m.  Date  of  EfiBectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change  does  not: 

(i)  Significantly  affect  the  protection 
of  investors  or  the  public  interest; 

(ii)  impose  any  significant  btutien  on 
competition;  and 

(iii)  become  operative  for  30  days 
frtim  the  date  on  which  it  was  filed,  or 
such  shorter  time  as  the  Commission 
may  designate,  it  has  become  effective 
pursuant  to  section  19(b)(3)(A)  of  the 
Act  and  Rule  19b-4(f)(6)  thereunder. »" 

At  any  time  within  60  days  of  the 
filing  of  a  rule  change  pursuant  to 
section  19(b)(3)(A)  of  the  Act."  the 
Commission  may  summarily  abrogate 
the  rule  change  if  it  appears  to  the 
Commission  Uiat  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

Nasdaq  has  requested  that  the 
Commission  waive  the  five-day  pre- 
filing  notice  requirement  and  the  30-day 
operative  delay.  The  Commission 
believes  waiving  the  five-day  pre-filing 
notice  requirement  and  the  30-day 
operative  delay  is  consistent  with  the 
protection  of  investors  and  the  public 
interest.  Such  waivers  will  allow  the 
program  to  operate  without  interruption 
through  January  31,  2003.  For  these 
reasons,  the  Commission  designates  the 
proposal  to  be  effective  and  operative 
upon  filing  with  the  Commission. '^ 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington,  IX:  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 


to  J  7  CFR  240.19b-«(f)(6). 

"  15  U.S.C.  78s(b){3)(A). 

"  For  purposes  only  of  accelerating  the  operative 
date  of  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C  78c(f). 
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provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  number 
SR-NASD-2002-118  should  be 
submitted  by  October  21,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[PR  Doc.  02-24698  Filed  9-27-02:  8:45  am) 

BILUNO  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46534;  File  No.  SR-NASO- 
2002-86] 

Self-Regulatory  Organizations;  Order 
Granting  Approval  of  Proposed  Rule 
Change  by  the  National  Association  of 
Securities  Dealers,  Inc.  to  Establish 
and  Set  a  Fee  for  a  New  Data  Feed  for 
the  Nasctoq  InterMarket 

September  23.  2002. 

On  June  27.  2002,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"),  through  its  subsidiary.  The 
Nasdaq  Stock  Market,  Inc.  ("Nasdaq"), 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act")'  and  Rule 
19b-4  thereunder,^  a  proposed  rule 
change  to  make  available  a  new  data 
feed  of  market  participant  quotations 
from  the  Nasdaq  InterMarket,  Nasdaq's 
facility  for  over-the-counter  trading  of 
exchange-listed  securities,  and  set  a  fee 
for  purchase  of  that  data  feed.  The 
proposed  rule  change  was  published  for 
notice  and  comment  in  the  Federal 
Register  on  August  20,  2002. '  The 
Commission  received  no  comments  on 
the  proposal.  This  order  approves  the 
proposed  rule  change. 

Tne  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
association"*  and,  in  particular,  the 
requirements  of  section  15A(b)(5)^  of 


'1 17  CFR  200.3O-3(a)(12). 

'  15  U.S.C.  78slb)(l). 

^17CFR240.19b-4. 

^  See  Securities  Exchange  Act  Release  No.  46350 
(August  14.  2002).  67  FR  54003. 

'*  In  approving  this  proposed  rule  change,  the 
Commission  has  considered  the  proposed  rule's 
impact  on  efficiency,  competition,  and  capital 
formation.  15  U.S.C.  78c(f). 

515U.S.C.  78o-3(b)(5). 


the  Act.  Section  15A(b)(5)  requires  the 
equitable  allogation  of  reasonable  fees 
and  charges  among  members  and  other 
users  of  facilities  operated  or  controlled 
by  a  national  securities  association.  The 
Commission  believes  it  is  important  that 
Nasdaq  provide  real-time  market 
participant  quotations,  and  believes  that 
the  iM  Quotes  data  feed  should  provide 
broker-dealers  and  market  data  vendors 
with  access  to  real-time  InterMarket 
participant  quotations  to  that  effect. 
Additionally,  the  Commission  believes 
that  the  fees  Nasdaq  will  charge  for  the 
data  feed  are  reasonable. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Acf*,  that  the 
proposed  rule  change  (SR-NASD-2002- 
86)  be,  and  it  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  02-24700  Filed  9-27-02;  8:45  am] 

BILUNG  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46527;  File  No.  SR-NYSE- 
2002-37] 

Self-Regulatory  Org«iizatk>ns;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  New  York  Stock  Exchange,  Inc. 
Amending  ttie  Exchange's  Automatic 
Execution  Facility  (NYSE  Direct4-) 

September  20.  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Seciuities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  August 
29,  2002,  the  New  York  Stock  Exchange, 
Inc.  ("NYSE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange     • 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II  and  III  below,  which  Items 
have  been  prepared  by  the  NYSE.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  chcmge  consists  of 
amendments  to  Exchange  Rules 
governing  NYSE  Direct+®  ("Direct+"). 
The  rule  amendments  propose  to:  (i) 
Amend  Rule  13  to  provide  for  a  one- 
year  pilot  program  to  expand  Direct+ 


order  size  eligibility  for  Investment 
Company  Unit^,  including  Exchange- 
Traded  Funds  ("ETFs").  and  Trust 
Issued  Receipts,  such  as  Holding 
Company  Depositary  Receipts 
("HOLDRs");  ^  (ii)  amend  Ride  1002  to 
include  ETFs  and  HOLDRs  and  provide 
that  ETFs  trade  until  4:15  p.m.;  and  (iii) 
amend  Rule  1005  to  reflect  that  the  rule 
applies  to  ETFs  and  HOLDRs.  Below  is 
the  text  of  the  proposed  nde  change. 
Proposed  new  text  is  italicized  and 
proposed  deleted  text  is  [bracketed]. 

Rule  13:  Definitions  of  Orders  ^ 


Auto  Ex  Order 

An  auto  ex  order  is  a  limit  order  of 
1099  shares  or  less  priced  at  or  above 
the  Exchange's  published  offer  (in  the 
case  of  an  order  to  buy)  or  at  or  below 
the  Exchange's  published  bid  (in  the 
case  of  an  order  to  sell),  which  a 
member  or  member  organization  has 
entered  for  automatic  execution  in 
accordance  with,  and  to  the  extent 
provided  by.  Exchange  Rules  1000- 
1005. 

Pursuant  to  a  one-year  pilot  program, 
orders  in  Investment  Company  Units  (as 
defined  in  paragraph  703.16  of  the 
Listed  Company  Manual),  or  Trust 
Issued  Receipts  (as  defined  in  Rule 
1200)  may  be  entered  as  limit  orders  in 
an  amount  greater  than  1099  shares. 
The  pilot  program  shall  provide  for  a 
gradual,  phased-in  raising  of  order  size 
eligibility,  up  to  a  maximum  of  10,000 
shares.  Each  raising  of  order  size 
eligibility  shall  be  preceded  by  a 
minimum  of  a  one  week  advance  notice 
to  the  Exchange's  membership. 
***** 

NYSE  DIRECT+TM;  RULES 
GOVERNING  AUTOMATIC 
EXECUTION  OF  LIMIT  ORDERS  OF  A 
SPECIFIED  SIZE 

Rules  1000-1001:  No  change. 

Rule  1002:  Availability  of  Automatic 
Execution  Feature 

Orders  designated  as  "auto  ex"  in  a 
particular  stock.  Investment  Company 
Unit  (as  defined  in  paragraph  703.16  of 
the  Listed  Company  Manual),  or  Trust 
Issued  Receipt  (as  defined  in  Rule  1200) 
shall  be  eligible  to  receive  an  automatic 
execution  if  entered  after  the  Exchange 


» 15  U.S.C.  78s(b)(2). 
'17  CFR  200.3(>-3(a)(121. 
'  15  U.S.C.  78s(b)(l). 
2  17CFR240.19b-». 


^  The  proposal  applies  to  the  broader  categories 
of  Investment  Company  Units  (as  defined  in 
paragraph  703.16  of  the  Listed  Company  Manual) 
and  Trust  Issued  Receipts  (as  defined  in  Rule  1200). 
among  which  ETFs  and  HOLDRs  are  a  part. 
Telephone  conversation  between  Oonald  Siemer. 
Director,  Market  Surveillance.  NYSE,  Terri  Evans. 
Assistant  Director,  Sonia  Palton,  Special  Counsel, 
and  Steve  Williams,  Economist,  Division  of  Market 
Regulation.  Commission.  September  18.  2002. 


Federal  Register /Vol.  67,  No.  189 /Monday,  September  30,  2002 /Notices 


61369 


has  disse^ninated  a  published  bid  or 
[order]  offer  [in  that  stock],  until  3:59 
p.m.  for  stocks  and  Trust  Issued 
Receipts,  or  4:14  p.m.  for  Investment 
Company  Units,  or  within  one  minute  of 
any  other  closing  time  of  the  Exchange's 
floor  market.  Orders  designated  as  "auto 
ex"  in  a  particidar  stock.  Trust  Issued 
Receipt,  or  Investment  Company  Unit 
that  are  entered  prior  to  the 
dissemination  of  a  bid  or  offer  [in  that 
stock],  [or]  after  3:59  p.m.  for  stocks  and 
Trust  Issued  Receipts,  [or]  after  4:14 
p.m.  for  Investment  Company  Units,  or 
withhi  one  minute  of  any  other  closing 
time,  shall  be  displayed  as  limit  orders 
in  the  auction  market. 
Rules  1003 — 1004:  No  change. 

Rule  1005:  Orders  May  Not  Be  Broken 
Into  Smaller  Amounts 

An  auto  ex  order  for  any  account  in 
which  the  same  person  is  directly  or 
indirectly  interested  may  only  be 
entered  at  intervals  of  no  less  than  30 
seconds  between  entry  of  each  such 
order  in  a  stock,  Investment  Company 
Unit  (as  defined  in  paragraph  703.16  of 
the  Listed  Coinpany  Manual),  or  Trust 
Issued  Receipt  (as  defined  in  Rule  1200). 


U.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  die  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NYSE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below  and  is  set  forth  in 
Sections  A,  B,  and  C  below. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

NYSE  Direct+  provides  for  the 
automatic  execution  of  limit  orders  in  a 
stock  ("auto  ex"  orders)  against  trading 
interest  reflected  in  the  Exchange's 
published  quotation.'*  An  auto  ex  order 
priced  at  or  above  the  Exchange's 
published  offer  price  (in  the  case  of  an 
auto  ex  order  to  buy),  or  an  auto  ex 
-order  priced  at  or  below  the  Exchange's 
published  bid  price  (in  the  case  of  an 


auto  ex  order  to  sell)  would  receive  an 
automatic  execution  without  being 
exposed  to  the  auction  market,  provided 
the  bid  or  offer  is  still  available. 

Currently,  order  size  eligibility  for  all 
auto  ex  orders  for  stocks  is  1099  shares 
or  less.  The  Exchange  is  proposing  to 
expand  the  size  of  orders  eligible  for 
automatic  execution  under  NYSE 
Direct-t-  to  a  maximum  of  10,000  shares 
for  two  Exchange  products.  These  are 
Investment  Company  Units  (as  defined 
in  paragraph  703.16  of  the  Listed 
Company  Manual),  including  ETFs,^ 
and  "Trust  Issued  Receipts  (such  as 
HOLDRs) ,»  which  are  defined  in  Rule 
1200,  The  Exchange  believes  that  the 
increase  in  the  number  of  shares  eligible 
for  automatic  execution  for  Investment 
Company  Units  and  Trust  Issued 
Receipts  will  serve  to  attract  additional 
order  flow  to  NYSE  Direct+,'  The 
expanded  order  size  woidd  be  phased  in 
as  a  pilot  program,  with  order  size 
raised  on  a  gradual,  "stafr  step"  basis  to 
a  maximimi  of  10,000  shares  as 
experience  is  gained.  The  proposed 
pilot  program  time  period  is  one  year. 

Rule  13 

The  change  to  Rule  13  codifies  the 
pilot  program. 

Rule  1002 

Ride  1002  currently  provides  that 
auto  ex  orders  may  be  entered  on  any 
day  in  a  particular  stock  from  the  time 
the  Exchange  has  published  a  bid  or 
offer  in  that  stock  until  3:59  p.m.  If 
orders  designated  as  auto  ex  are  entered 
before  a  quote  is  published  or  after  3:59 
p.m.,  the  orders  will  be  treated  as  limit 
orders  in  the  auction  market. 

Exchange  Rule  1100  provides  that  any 
series  of  Investment  Company  Units  so 
designated  by  the  Exchange  may  be 
traded  on  the  Exchange  until  4:15  p,m. 
each  business  day  to  match  the  trading 
hours  of  related  futures  contracts.  The 
Exchange  may  close  trading  at  an  early 
time  to  coincide  with  the  close  of 
trading  in  a  related  futures  contract,     . 
where  applicable.  Therefore,  the 
Exchange  is  proposing  to  amend  Rule 
1002  to  include  orders  in  Investment 


■•  NYSE  Direct+  was  originally  filed  as  a  one-year 
pilot.  It  was  approved  in  Securities  Exchange  Act 
Release  No.  43767  (December  22,  2000),  66  FR  834 
(January  4,  2001).  The  pilot  was  subsequently 
extended  for  an  additional  year  by  SR-NYSE-2001- 
50  and  approved  by  Securities  Exchange  Act 
Release  No.  45331  (Janiury  24.  2002).  67  FR  5024 
(February  1,  2002). 


'  See  Securities  Exchange  Act  Release  No.  44616 
(July  30,  2001).  66  FR  40761  (August  3,  2001)         ^ 
(NYSE  rules  and  policies  were  amended  to 
accommodate  the  trading  of  certain  ETFs  on  an 
imlisted  trading  privileges  ("UTP")  basis). 

6  See  Securities  Exchange  Act  Release  No.  45718 
(April  9,  2002),  67  FR  18965  (April  17,  2002) 
(Adopted  listing  standards  for  the  listing  and 
trading,  or  the  UTP  trading,  of  Trust  Issued  Receipts 
under  NYSE  Rules  1200  through  1202,  and  703.20 
of  the  NYSE's  Listed  Company  Manual);  and  SR- 
NYSE-2002-15,  approved  by  Securities  Exchange 
Act  Release  No.  45729  (April  10,  2002),  67  FR 
18970  (April  17,  2002)  (Adopted  standards  for  UTP 
trading  of  holders). 

'  See  supra  note  3. 


Company  Units  and  Trust  Issued 
Receipts  and  to  provide  that  orders  in 
Investment  Company  Units  trade  until 
4:15  p.m.8 

Rule  1005 

Rule  1005  in  part  provides  that  auto 
ex  orders  for  the  same  customer  in  the 
same  stock  may  be  entered  at  time 
intervals  of  no  less  than  30  seconds 
between  entry  of  each  such  order.  The 
proposed  amendment  reflects  that  the 
rule  will  also  apply  to  Investment 
Company  Units  and  Trust  Issued 
Receipts." 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)(5), >"  which  requires  an 
Exchange  to  have  rules  that  are  designed 
to  promote  just  and  equitable  principles 
of  trade,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  itee  and 
open  market  and  a  national  market 
system  and,  in  general,  to  protect 
investors  and  the  public  interest.  The 
Exchange  also  believes  that  the 
proposed  nde  change  is  designed  to 
support  the  principles  of  section 
llA(a)(l)  of  the  Act "  in  diat  it  seeks  to 
assure  economically  efficient  execution 
of  securities  transactions,  make  it 
practicable  for  brokers  to  execute 
investors'  orders  in  the  best  market,  and 
provide  an  opportunity  for  investors' 
orders  to  be  executed  without  the 
participation  of  a  dealer. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  die  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timin^'fer 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 


•w. 

Old. 

>oi5U.S.C78f(b)(5). 
"  15  U.S.C.  78k-l(a)(l). 
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(ii)  as  to  which  the  NYSE  consents,  the 
Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street  NW.,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.  All 
submissions  should  refer  to  File  No. 
SR-NYSE-2002-37  and  should  be 
submitted  by  October  21,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
Authority. '2 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[PR  Doc.  02-24754  Filed  9-27-02;  8:45  am) 
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SECURfTIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46531;  File  No.  SR-Ptiix- 
2002-47]  1 

Self-Regulatory  Organizations;  Notice 
of  Rling  and  Immediate  Effectivenesa 
of  Proposed  Rule  Change  by  the 
Ptilladelphia  Stock  Exchange,  Inc. 
Increasing  the  Maximum  Guaranteed 
AUTO-X  Size  In  Options  on  ttie 
Nasdaq-100  Index  Tracldng  StocIc 
("QQQ")  to  2,000  Contracts  in  the  First 
Two  Near-Term  Expiration  Months 

September  23.  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder.^ 


notice  is  hereby  given  that  on  August 
29,  2002,  the  Philadelphia  Stock 
Exchange,  Lie.  ("Exchange"  or  "Phlx") 
filed  with  the  Seciu-ities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Phlx.  The 
proposed  rule  change  has  been  filed  by 
the  Phlx  as  a  "non-controversial"  rule 
change  imder  Rule  19b-4(f)(6)  imder  the 
Act.3  The  Commission  is  publishing  this 
notice  to  solicit  conunents  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Sulwtance  of 
the  Proposed  Rule  Change 

The  Phbc  proposes  to  amend  Phlx 
Rule  1080  to  provide  that,  with  respect 
to  options  in  the  QQQs,  orders  of  up  to 
2,000  contracts  in  the  first  two  near- 
term  expiration  months  and  orders  of  up 
to  1,000  contracts  for  all  other 
expiration  months,  would  be  eligible  for 
automatic  execution  on  the  Exchange's 
automatic  execution  system  ("AUTO- 
X"),  which  is  part  of  the  Exchange's 
Automated  Options  Market  ("AUTOM") 
System.  AUTOM  is  the  Exchange's 
electronic  order  delivery  and  reporting 
system,  which  provides  for  the 
automatic  entry  and  routing  of  equity 
option  and  index  option  orders  to  the 
Exchange  trading  floor.  Orders  delivered 
through  AUTOM  may  be  executed 
manually  or  routed  to  AUTOM's 
automatic  execution  feature,  AUTO-X, 
if  they  are  eligible  for  execution  on 
AUTO-X.  Equity  option  and  index 
option  specialists  are  required  by  the 
Exchange  to  participate  in  AUTOM  and 
its  features  and  enhancements.  Option 
orders  entered  by  Exchange  members 
into  AUTOM  are  routed  to  the 
appropriate  specialist  unit  on  the 
Exchange  trading  floor.  Cvirrently, 
orders  of  up  to  1000  contracts  in  QQQ 
options  are  eligible  for  execution 
through  AUTO-X.* 

Below  is  the  text  of  the  proposed  rule 
change.  Proposed  new  language  is 
italicized. 


Rule  1080.  Philadelphia  Steele 
Exchange  Automated  Options  Market 
(AUTOM)  and  Automatic  Execution 
System  (AUTO-X) 

(a)-(b)  No  change. 

(c)  AUTO-X  is  a  feature  of  AUTOM 
that  automatically  executes  eligible 
public  customer  market  and  marketable 


"17  CFR  20O.3O-3(aHl2). 
» 15  U.S.C.  78s(bMl). 
2 17CFR  240.19b-t. 


3  17  CFR  240.19b-4(fM6). 

■•  See  Securities  Exchange  Act  Release  No.  46307 
(August  2.  2(X)2),  67  FR  S2S08  (August  12,  2002) 
(File  No.  SR-Phlx-2002-43). 


limit  orders  up  to  the  number  of 
contracts  permitted  by  the  Exchange  for 
certain  strike  prices  and  expiration 
months  in  equity  options  and  index 
options,  imless  the  Options  Committee 
determines  otherwise.  AUTO-X 
automatically  executes  eligible  orders 
using  the  Exchange  disseminated 
quotation  (except  if  executed  pursuant 
to  the  NBBO  Feature  in  sub-paragraph 
(i)  below)  and  then  automatically  routes 
execution  reports  to  the  originating 
member  organization.  AU1X)M  orders 
not  eligible  for  AUTO-X  are  executed 
manually  in  accordance  with  Exchange 
rules.  Manual  execution  may  also  occur 
when  AUTO-X  is  not  engaged,  such  as 
pursuant  to  sub-paragraph  (iv)  below. 
An  order  may  also  be  executed  partially 
by  AUTO-X  and  partially  manually. 

The  Options  Committee  may  for  any 
period  restrict  the  use  of  AUTO-X  on 
the  Exchange  in  any  option  or  series 
provided  that  the  effectiveness  of  any 
such  restriction  shall  be  conditioned 
upon  its  having  been  approved  by  the 
Securities  and  Exchange  Commission 
pursuant  to  Section  19(b)  of  the 
Securities  Exchange  Act  of  1934  and  the 
rules  and  regulations  thereunder.  Any 
such  restriction  on  the  use  of  AUTO-X 
approved  by  the  Options  Committee 
will  be  clearly  communicated  to 
Exchange  membership  and  AUTOM 
users  through  an  electronic  message 
sent  via  AUTOM  and  through  an 
Exchange  information  circular.  Such 
restriction  would  not  take  effect  until 
after  such  communication  has  been 
made.  Currently,  orders  up  to  250 
contracts,  subject  to  the  approval  of  the 
Options  Committee,  are  eligible  for 
AUTO-X.  With  respect  to  options  on 
the  Nasdaq-100  Index  Tracking  Stock 
("QQQ")SM^  orders  of  up  to  2.000 
contracts  in  the  first  two  (2)  near  term 
expiration  months,  and  1 ,000  contracts 
for  all  other  expiration  months,  are 
eligible  for  AUTO-X. 

The  Options  Committee  may,  in  its 
discretion,  increase  the  size  of  orders  in 
one  or  more  classes  of  multiply-traded 
equity  options  eligible  for  AUTO-X  to 
the  extent  necessary  to  match  the  size  of 
orders  in  the  same  options  eligible  for 
entry  into  the  automated  execution 
system  of  any  other  options  exchange, 
provided  that  the  effectiveness  of  any 
such  increase  shall  be  conditioned  upon 
its  having  been  filed  with  the  Securities 
and  Exchange  Commission  pursuant  to 
Section  19(b)(3)(A)  of  the  Securities 
Exchange  Act  of  1934. 

(c)(i)(A)-(E)  No  change. 

(d)-(j)  No  change. 

Commentary.  No  change. 
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n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  die  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Phlx  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Phlx  has  prepared 
summaries,  set  forth  in  Sections  A,  B 
andC  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  tiie  Proposed  Rule 
Change 

1.  Purpose 

The  Phlx  proposes  to  increase  the 
maximum  order  size  eligibility  for 
AUTO-X  in  the  first  two  near-term 
expiration  months  in  QQQ  options  to 
2,000  contracts  ^  to  mat(±  the  size  of 
orders  in  the  same  options  eligible  for 
automatic  execution  on  another  options 
exchange.^  Under  the  rules  of  the 
Exchange,  through  AUTOM,  orders  are 
routed  from  member  firms  directly  to 
the  appropriate  specialist  on  the  trading 
floor.  Of  the  public  customer  market 
and  marketable  limit  orders  routed 
through  AUTOM,  certain  orders  are 
eligible  for  AUTOM's  automatic 
execution  feature,  5\UTO-X.  These 
orders  are  automatically  executed  at  the 
disseminated  quotation  price  on  the 
Exchange  and  reported  back  to  the 
originating  firm.^ 

"Hie  Exdiange  notes  that  the 
American  Stock  Exchange  LLC 
("Amex")  allows  automatic  executions 
in  QQQ  options  for  a  size  of  up  to  2,000 
contracts  in  series  in  the  two  near-term 
expiration  months,  and  up  to  1,000 
contracts  in  all  other  expiration  months. 
See  Amex  Rule  933,  Commentary  .02. 
See  also  Securities  Exchange  Act 
Release  No.  45828  (April  25,  2002),  67 
FR  22140  (May  2,  2002)  (File  No.  SR- 
Amex-2002-30). 


'Currently,  the  maximum  option  order  size 
eligible  for  automatic  execution  via  AUTO-X  is 
1.000  for  QQQ  options.  Id. 

"Exchange  Rule  1080(c)  provides  that  The 
Options  Committee  may,  in  its  discretion,  increase 
the  size  of  orders  in  one  or  more  classes  of 
multiply-traded  equity  options  eligible  for  AUTO- 
X  to  the  extent  necessary  to  match  the  size  of  orders 
in  the  same  options  eligible  for  entry  into  the 
automated  execution  system  of  any  other  options 
exchange,  provided  that  the  effectiveness  of  any 
such  increase  shall  be  conditioned  upon  its  having 
been  filed  with  the  Securities  and  Exchange 
Commission  pursuant  to  Section  19(b)(3KA)  of  the 
Securities  Exchange  Act  of  1934. 

'See  Phlx  Rule  1080(c). 


The  Exchange  represents  that  AUTO- 
X  affords  prompt  and  efficient 
automatic  executions  at  the 
disseminated  quotation  price  on  the 
Exchange.  Therefore,  the  Exchange 
believes  that  increasing  automatic 
execution  levels  for  eligible  ordms  in 
QQQ  options  to  2,000  contracts  for  the 
first  two  near-term  expiration  months 
should  provide  the  benefits  of  automatic 
execution  to  a  larger  number  of 
customer  orders.  Further,  the  Exchange 
notes  that  this  increase  in  automatic 
execution  levels  in  QQQ  options  shoidd 
enable  the  Exchange  to  remain 
competitive  for  order  flow  with  other 
exchanges  that  trade  QQQ  options. 

The  ucchange  notes  that  tnere  are 
many  safeguards  incorporated  into 
Exchange  rules  to  ensure  the 
appropriate  handling  of  AUTO-X 
orders.  For  example,  Phlx  Rule 
1080(f)(iii)  states  that  the  specialist  is 
responsible  for  the  remainder  of  an 
AirrOM  order  where  a  partial  execution 
has  occuired.  Phbc  Rule  1015  governs 
execution  guarantees  and  requires  the 
trading  crowd  to  ensure  that  public 
orders  are  filled  at  the  best  market  to  a 
minimtun  of  the  disseminated  size. 
Violations  of  any  of  these  provisions 
could  be  referred  to  the  Business 
Conduct  Committee  for  disciplinary 
action. 

The  Wheel  is  a  mechanism  that 
allocates  AUTO-X  trades  among 
specialists  and  Registered  Options 
Traders  ("ROTs").*  An  ROT  has 
discretion  to  participate  on  the  Wheel  to 
trade  any  option  class  to  which  he  is 
assigned.  An  increase  in  the  maximimi 
AUTO-X  order  size  for  QQQ  options  in 
the  first  two  near-term  expiration 
months  does  not  prevent  an  ROT  from 
declining  to  participate  on  the  Wheel.^ 
Because  the  Wheel  rotates  in  two-lot  to 
ten-lot  increments  depending  upon  the 
size  of  the  order,  no  single  ROT  will  be 
allocated  the  entire  2,000  contracts  in 
the  first  two  near-term  expiration 
months. 

The  Exchange  also  has  procedures 
that  permit  a  specialist  to  disengage 
AUTO-X  in  extraordinary 
circimistances.'°  AUTOM  users  are 
notified  of  such  circumstances. 


■  Unlike  ROTs,  specialists  are  required  to 
participate  on  the  Wheel,  See  Phlx  Rule  1080(g). 

•  See  Exchange  Options  Floor  Procedure  Advice 
F-24(e)(i). 

■0  See  Phlx  Rulel 080(e).  The  Exchange  has 
amended  its  rules  relating  to  the  disengagement  of 
AUTO-X  in  ejrtraordinary  circumstances  pursuant 
to  the  Order  Instituting  Public  Administrative 
Proceedings  Pursuant  to  Section  19(h)(1)  of  the 
Securities  Exchange  Act  of  1934,  Making  Findings 
and  Imposing  Remedial  Sanctions,  Securities 
Exchange  Act  Release  No.  43268  (September  11, 
2000)  (File  No.  3-10282).  See  Securities  Exchange 
Act  Release  No.  45928  (May  15.  2002).  67  FR  360S9 


With  respect  to  financial 
responsibility  issues,  the  Exchange 
notes  that  it  has  a  minimum  net  capital 
requirement  respecting  ROTs.'^ 
Furthermore,  an  ROT's  clearing  firm 
performs  risk  management  fimctions  to 
ensure  that  the  ROT  has  sufficient 
financial  resources  to  cover  positions 
throughout  the  day.  In  this  regard,  the 
function  includes  real-time  monitoring 
of  positions.  The  Exchange  believes  that 
clearing  firm  procedures  address  the 
issue  of  whether  an  ROT  has  the 
financial  capability  to  support  trading  of 
QQQ  options  orders  as  large  as  2,000 
contracts  in  the  first  two  near-term 
expiration  months. 

The  Exchange  believes  that  the 
increase  in  order  size  eligibility  for 
AUTO-X  orders  in  QQQ  options  should 
provide  customers  with,  quicker 
executions  for  a  larger  number  of  orders 
by  providing  automatic  rather  than 
manual  executions,  thereby  reducing 
the  nimiber  of  orders  subject  to  manual 
processing.  The  Exchange  also  believes 
that  increasing  the  AUTO-X  maximum 
order  size  in  QQQ  options  should  not 
impose  a  significant  burden  on  the 
operation  or  capacity  of  the  AUTOM 
System  and  will  give  the  Exchange 
better  means  of  competing  with  other 
options  exchanges  for  order  flow. 

2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  section 
6(b)  of  the  Act  ^^  in  general,  and  furthers 
the  objectives  of  section  6(b)(5)  of  the 
Act  13  in  particular,  because  it  is 
designed  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  as  well  as 
to  protect  investors  and  the  public 
interest  by  enhancing  efficiency  by 
providing  automatic  executions  to  a 
larger  number  of  options  orders. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  propQsed  rule  change  will  impose 
any  inappropriate  burden  on 
competition  that  is  not  necessary  in 
furtherance  of  the  purposes  of  the  Act. 


(May  22,  2002)  (order  approving  File  No.  SR-Phlx- 
2001-27). 

«  See  Phlx  Rule  703. 

"15  U.S.C  78in»). 

"  15  U.S.C  78«b)(5). 
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C.  Self -Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change:  (1)  Does  not  significantly  affect 
the  protection  of  investors  or  the  public 
interest;  (2)  does  not  impose  any 
significant  burden  on  competition;  and 
(3)  does  not  become  operative  for  30 
days  from  the  date  of  filing,  or  such 
shorter  time  as  the  Commission  may 
designate  if  consistent  with  the 
protection  of  investors  and  the  public 
interest,  the  proposed  rule  change  has 
become  effective  pursuant  to  section 
19(b)(3)(A)"»  of  the  Act  and  Rule  19b- 
4(f)(6)i5  thereunder.^« 

A  proposed  rule  change  filed  under 
Rule  19b-4(f)(6)  normally  does  not 
become  op>erative  prior  to  30  days  after 
the  date  of  filing.  However,  Rule  19b- 
4(f)(6)(iii)  permits  the  Conmiission  to 
designate  a  shorter  time  if  such  action 
is  consistent  with  the  protection  of 
investors  and  the  public  interest.  The 
Phbc  seeks  to  have  the  proposed  rule 
change  become  operative  immediately 
upon  filing  in  order  to  remain 
competitive  with  other  exchanges  with 
similar  rules  in  effect.  ^^ 

The  Commission,  consistent  with  the 
protection  of  investors  and  the  public 
interest,  has  determined  to  make  the 
proposed  rule  change  operative 
immediately  upon  filing  as  of  August 
29,  2002,  to  allow  the  Phbc  to  compete 
with  another  options  exchange  that 
currently  has  a  maximiun  automatic 
execution  eligibility  limit  in  QQQ 
options  of  2,000  contracts  in  the  first 
two  near-term  expiration  months.'^  At 
any  time  within  60  days  of  the  filing  of 
the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Conunission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 


'■•  15  U.S.C.  78s(b)(3)(A). 

'5  17  CFR  240.19b-»(f)(6). 

'B  As  required  under  Rule  19b-4(f)(6)(iii).  the 
Exchange  provided  the  Commission  with  written 
notice  of  its  intent  to  file  the  proposed  rule  change 
at  least  five  business  days  prior  to  the  filing  date 
or  such  shorter  period  as  designated  by  the 
Commission. 

"  See  supra  note  6. 

"For  purposes  only  of  accelerating  the  operative 
date  of  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  fbnnation.  IS 
U.S.C.  78c(f)- 


or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argimients  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Seciuities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Phlx.  All 
submissions  should  refer  to  File  No. 
SR-Phlx-2002-47  and  should  be 
submitted  by  October  21,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '8 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  02-24697  Filed  9-27-02;  8:45  am] 

SajJNG  COOE  8010-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

[USCG-199&-3584] 

Proposed  Modernization  of  the  Coast 
Guard  National  Distress  and  Response 
System 

agency:  Coast  Guard,  DOT. 
ACTION:  Notice  of  aaailability  of 
supplemental  program  environmental 
assessment. 

summary:  The  U.S.  Coast  Guard 
announces  the  availability  of  the 
Supplemental  Program  Environmental 
Assessment  for  the  National  Distress 
and  Response  System  Modernization 
Project  (NDRSMP).  The  Supplemental 
PEA  provides  an  update  to  and 
supplements  environmental  information 
to  the  Programmatic  Environmental 
Assessment  that  was  issued  in  July 


>"  17  CFR  20b.3O-3(a)(12). 


1998.  The  Coast  Guard  is  requesting 
comments  on  the  alternatives  and  the 
potential  environmental  impacts  as  a 
resuh  of  NDRSMP. 

DATES:  Comments  and  related  material 
must  reach  the  Docket  Management 
Facility  on  or  before  October  28,  2002. 
ADDRESSES:  To  make  sure  your 
comments  and  related  material  are  not 
entered  more  than  once  in  the  docket, 
please  submit  them  by  only  one  of  the 
following  means: 

(1)  By  mail  to  the  Docket  Management 
Facility  {USCG-1998-3584),  U.S. 
Department  of  Transportation,  Room 
PL^Ol,  400  Seventh  Street,  SW., 
Washington,  DC  20590-0801. 

(2)  By  delivery  to  Room  PL-401  on 
the  Plaza  level  of  the  Nassif  Building, 
400  Seventh  Street,  SW.,  Washington 
E>C,  between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  202-366- 
9329. 

(3)  By  fax  to  the  Docket  Management 
Facility  at  202^93-2251. 

(4)  Electronically  through  the  Internet 
for  the  Docket  Management  System  at 
http://dms.dot.gov. 

In  choosing  among  these  means, 
please  give  due  regard  to  recent 
difficulties  and  delays  associated  with 
delivery  of  mail  through  the  U.S.  Postal 
Service  to  Federal  facilities. 

The  Docket  Management  Facility 
maintains  the  public  docket  for  this 
notice.  Comments  and  material  received 
from  the  public,  as  well  as  the 
Supplemental  Program  Environmental 
Assessment,  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  or  copying  at  Room  PL-401 
on  the  Plaza  level  of  the  Nassif  Building, 
400  Seventh  Street.  SW.,  Washington 
E>C,  between  9:00  a.m.  and  5:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  You  may  also  find  this  docket, 
including  the  SPEA,  on  the  Internet  at 
httpJ/www.dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  questions  on  this  notice,  the 
proposed  project,  or  the  associated 
Environmental  Assessment,  contact  Ms. 
Donna  M.  Meyer,  Environmental 
Program  Manager,  National  Distress  and 
Response  System  Modernization 
Project,  U.S.  Coast  Guard  Headquarters, 
202-267-1496.  For  questions  on 
viewing  or  submitting  material  to  the 
docket,  contact  Ms.  Dorothy  Beard, 
Chief,  Dockets,  DOT,  at  202-366-9329. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

Comments  and  related  material  on  the 
Supplemental  Program  Environmental 
Assessment  (SPEA)  are  encouraged. 
Please  provide  the  name  and  address  of 
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the  comment  originator,  identify  the 
docket  number  for  this  notice  (USCG- 
1998-3584),  and  provide  backgroimd 
support  for  each  comment.  You  may 
submit  your  comments  and  material  by 
mail,  hand  delivery,  fax,  or  electronic 
means  to  the  Docket  Management 
Facility  at  the  address  under  ADDRESSES; 
but  please  submit  your  comments  and 
material  by  only  one  means.  When 
submitting  by  mail  or  hand  delivery, 
submit  your  comments  or  material  in  an 
unbound  format,  no  larger  than  8V2  by 
11  inches,  suitable  for  copying  and 
electronic  filing.  If  you  submit  them  by 
mail  and  would  like  to  know  if  the 
conunents  and/or  material  were 
received  by  the  facility,  please  enclose 
a  stamped,  self-addressed  postcard  or 
envelope.  The  Coast  Guard  will 
consider  all  comments  and  material 
received  during  the  comment  period. 

Proposed  Action 

The  U.S.  Coast  Guard  intends  to 
modernize  its  National  Distress  and 
Response  System  (NDRS).  The  NDRS 
forms  the  backbone  of  the  Coast  Guard's 
Short  Range  Communication  System 
(SRCS)  that  supports  a  wide  range  of 
Coast  Guard  operations,  including 
Activity,  Group,  Marine  Safety  Office 
(MSO),  Vessel  Traffic  Service  (VTS),  Air 
Station,  Cutter  and  Station  operations. 
As  part  of  the  SRCS,  the  NDRS 
incorporates  the  use  of  VHF-FM  radios 
to  provide  two-way  voice 
communications  coverage  for  the 
majority  of  Coast  Guard  missions  in 
coastal  areas  and  navigable  waterways 
where  commercial  and  recreational 
traffic  exists.  The  NDRS  consists  of 
approximately  300  remotely-controlled 
VHP  transceivers  and  anteima  sites,  and 
was  originally  intended  for  monitoring 
the  international  VHF-FM  maritime 
distress  frequency  (Channel  16).  and  as 
the  primary  command  and  control 
network  to  coordinate  Coast  Guard 
search  and  rescue  (SAR)  response 
activities.  The  secondary  fimction  was 
to  provide  command,  control,  and 
communications  for  the  Coast  Guard 
missions  of  National  Security,  Maritime 
Safety,  Law  Enforcement,  and  Marine 
Environmental  Protection. 

In  July  1998,  the  Coast  Guard 
published  a  Programmatic 
Environmental  Assessment  (PEA)  that 
considered  general  concepts  for  a  new 
system  to  modernize  the  current 
obsolete  and  nonstandard  National 
Distress  System  (NDS).  The  alternatives 
considered  by  the  Coast  Guard 
included: 

Altonative  A — Status  Quo. 

Alternative  B — ^Upgrade  status  quo  by 
systematically  upgrading  the  existing 
network  with  modem  analog 


transceivers.  This  alternative  replaces 
old  equipment  with  new  equipment  and 
adds  additional  radio  capability.  It  is 
expected  this  alternative  would  require 
additional  antenna  sites. 

Alternative  C— Dual  Mode  VHF  and/ 
or  UHF  Network  replaces  existing 
analog  network  with  dual  mode  (digital 
and  analog)  transceivers.  It  is  expected 
this  alternative  would  require  additional 
anteima  sites. 

Alternative  D — Multi-mode:  Satellite, 
Cellular,  VHF  and/or  UHF  Network. 
This  alternative  replaces  the  existing 
network  with  multi-mode  equipment 
that  uses  satellite,  cellular,  and  VHF/ 
UHF  communications.  It  is  expected 
that  this  alternative  woidd  require 
additional  antenna  sites. 

Alternatives  B,  C,  and  D  would  all 
require  approximately  the  same  number 
of  additional  anteima  sites.  Since  1998, 
new  circumstances  and  relevant 
information  regarding  the  deployment 
of  the  system  to  an  existing  antenna  site, 
or  leasing  an  antenna  site,  or 
constructing  a  new  antenna  site  as  well 
as  the  Coast  Guard's  preference  for 
Alternative  C  called  for  preparation  of  a 
Supplemental  Program  Environmental 
Assessment  to  consider  any 
environmental  impacts  that  were 
previously  not  taken  into  accoimt. 

Supplemental  Programmatic 
Environmental  Assessment 

The  Coast  Guard  has  prepared  a 
Supplemental  Program  Environmental 
Assessment  (SPEA).  The  SPEA 
identifies  and  examines  those 
reasonable  alternatives  to  effectively 
deploy  the  modernized  NDRS.  The 
SPEA  analyzed  the  no  action  alternative 
and  three  action  alternatives  that  coiUd 
fulfill  the  need  and  meet  system 
requirements.  The  successful 
deployment  of  the  NDRS  will  utilize  a 
combination  of  only  the  action 
alternatives  by  using  an  existing 
antenna,  leasing  antenna  space  from  a 
service  provider,  or  constructing  a  new 
antenna  site.  The  SPEA  is  a  program 
document  meant  to  provide  a  broad 
environmental  review  of  a  Federal 
agency's  (Coast  Guard)  national 
program.  In  this  case,  the  SPEA  has 
provided  a  broad,  general  view  of  the 
environmental  impacts  that  can  be 
anticipated  by  modernizing  and 
deploying  the  NDRS  nationwide.  The 
SI%A  cannot  foresee  all  possible  site 
specific  and  cmnidative  environmental 
impacts  as  a  result  of  implementing  any 
of  the  action  alternatives.  However, 
once  specific  and  individual  sites  have 
been  identified  for  deplo)rment  of  the 
NDRS,  those  sites  will  undergo  a  more 
narrow  environmental  review  (tiering). 
This  narrower  environmental  review  of 


individual  and  specific  sites  will  result 
in  the  issuance  of  either  (1)  Categorical 
Exclusion,  (2)  Finding  of  No  Significant 
Impact  (FONSI),  or  (3)  Environmental 
Impact  Statement  (EIS). 

The  purpose  of  this  Notice  of 
Availability  is  to  inform  the  public, 
local.  State,  and  Federal  government 
agencies  that  a  Supplemental  PEA  is 
available  for  review  and  comment.  You 
are  encouraged  to  submit  youi 
comments,  information,  or  other 
relevant  obsOTvations  concerning  the 
merits  of  the  alternatives  and  potential 
environmental  impacts  relating  to  the 
deployment  and  installation  of  the 
National  Distress  and  Response  System 
Modernization  Project.  Coordination 
with  appropriate  Federal,  State  and 
local  agencies,  and  private  organizations 
and  citizens  who  have  expressed 
interest  in  this  proposal  has  been 
undertaken  and  will  continue.  All 
comments  will  be  considered  in  either 
the  preparation  of  a  FONSI  or  the 
development  of  an  EIS  (if  necessary). 

Dated:  September  13,  2002. 
CJ).  Wurster, 

RADM,  U.S.  Coast  Guard,  Assistant 
Commandant  for  Acquisitions. 
[FR  Doc.  02-24729  Filed  »-27-02;  8:45  am] 
■aiMQ  coot  4ne-i»-p 


DEPARTMENT  OF  TRANSPORTATION 

Fsdarai  RaHroad  Administration 
[Docket  Number  FRA-2002-1240e] 

Petition  for  Walvar  of  CompHancs 

In  accordance  with  Part  211  of  Title 
49  Code  of  Federal  Regulations  (CFR), 
notice  is  hereby  given  that  the  Federal 
Railroad  Administration  (FRA)  received 
a  request  for  a  waiver  of  compliance 
with  certain  requirements  of  its  safety 
standards.  The  individual  petition  is 
described  below,  including  the  party 
seeking  relief,  the  regulatory  provisions 
involved,  the  nature  of  the  relief  being 
requested,  and  the  petitioner's 
arguments  in  favor  of  relief. 

Elgin,  Joliet  and  Eastern  Railway 
Company 

The  Elgin,  Joliet  and  Eastern  Railway 
Company  (EJ&E)  has  petitioned  the  FRA 
for  a  waiver  of  compliance  from  the 
Railroad  Locomotive  Safety  Standards, 
49  CFR  Part  229  and  Locomotive  Cab 
Sanitation,  49  CFR  229.137. 

The  EJftE  is  asking  for  an  extension  of 
time  for  the  installation  of  new  toilet 
fecilities  in  27  locomotives.  They  are 
asking  for  an  extension  of  one  (1)  year 
to  be  able  to  install  two  (2)  toilets  per 
month  and  bring  them  into  full 
compliance  with  FRA  regidations.  The 
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specific  time  period  will  terminate  on 
July  1,  2003,  approximately  one  (1)  year. 
At  the  end  of  die  extension  of  time 
requested,  all  locomotives  should  be  up 
to  standard  and  meet  the  FRA 
requirements  and  standards  in  regards 
to  complying  with  the  Locomotive  Cab 
Sanitation  requirements,  49  CFR 
229.137. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
shoiUd  notify  FRA,  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  commimications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g.,  Waiver 
Petition  Docket  Number  FRA-2002- 
12408)  and  must  be  submitted  to  the 
Docket  Clerk,  DOT  Docket  Management 
Facility,  Room  PL-401  (Plaza  Level), 
400— 7th  Street,  SW.,  Washington,  DC 
20590.  Communications  received  within 
45  days  of  the  date  of  this  notice  will 
be  considered  by  FRA  before  final 
action  is  taken.  Comments  received  after 
that  date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9  a.m. — 5  p.m.)  at  the 
above  facility.  All  documents  in  the 
public  docket  are  also  available  for 
inspection  and  copying  on  the  Internet 
at  the  docket  facility's  web  site  at 
http://dms.dot.gov. 

Issued  in  Washington,  DC  on  September 
19,  2002. 

Grady  C.  Cothen.  Jr^ 
Deputy  Associate  Administrator  for  Safety 
Standards  and  Progmm  Development. 

(FR  Doc.  02-24725  Filed  9-27-02;  8:45  am] 
BHJJNG  COOe  4»10-(M-# 


DEPARTMENT  OF  TRANSPORTATION 


il  Railroad  Administration 
[Doclwt  Number  FRA-2002-13202] 

Notice  of  Application  lor  Approval  of 
Dtocontinuanca  or  Modification  of  a 
Railroad  Signal  System  or  Raliaf  From 
Raquiraments     j 

Pursuant  to  Title  49  Code  of  Federal 
Regulations  (CFR)  part  235  and  49 
U.S.C.  20502(a),  the  following  railroads 
have  petitioned  the  Federal  Railroad 
Administration  (FRA)  seeking  approval 
for  the  discontinuance  or  modification 


of  the  signal  system  or  relief  from  the 
requirements  of  49  CFR  part  236  as 
detailed  below. 

Applicant 

Kansas  City  Southern  Railway,  Mr. 
Vernon  A.  Jones,  Signal  Engineer,  4601 
Blanchard  Highway,  Shieveport, 
Louisiana  71107-5799. 

Kansas  City  Southern  Railway  seeks 
approval  of  the  proposed  modification 
of  the  Ouachita  River  Bridge,  milepost 
V-72.07,  on  the  Transcontinental 
Division,  near  Monroe,  Louisiana.  The 
proposed  changes  consist  of  the  removal 
of  the  electrically-locked  pipeline 
driven  rail  lock  siuface  detection 
system:  the  addition  of  proximity 
sensors  attached  to  the  self-aligning  Lift 
Rails  and  Bridge  alignment  rocker:  and 
the  monitoring  by  redundant  logic 
controllers,  to  detect  and  verify  the 
bridge  member  alignment.  The  reason 
given  for  the  proposed  changes  is  to 
improve  safety  and  reliability. 

Any  interested  party  desiring  to 
protest  the  granting  of  an  application 
shall  set  forth  specifically  the  grounds 
upon  which  the  protest  is  made,  and 
contain  a  concise  statement  of  the 
interest  of  the  party  in  the  proceeding. 
Additionally,  one  copy  of  the  protest 
shall  be  furnished  to  the  applicant  at  the 
address  listed  above. 

All  communications  concerning  this 
proceeding  should  be  identified  by  the 
docket  number  and  must  be  submitted 
to  the  Docket  Clerk,  DOT  Central  Docket 
Management  Facility.  Room  PL-401 
(Plaza  Level),  400  Seventh  Street,  SW., 
Washington,  DC  20590-0001. 
Communications  received  within  45 
days  of  the  date  of  this  notice  will  be 
considered  by  the  FRA  before  final 
action  is  taken.  Comments  received  after 
that  date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  diuing  regular 
business  hours  (9  a.m.-5  p.m.)  at  the 
above  focility.  All  dociunents  in  the 
public  docket  are  also  available  for 
inspection  and  copying  on  the  internet 
at  the  docket  facility's  Web  site  at 
http://dms.dot.gov. 

FRA  expects  to  be  able  to  determine 
these  matters  without  an  oral  hearing. 
However,  if  a  specific  request  for  an  oral 
hearing  is  accompanied  by  a  showing 
that  the  party  is  unable  to  adequately 
present  his  or  her  position  by  written 
statements,  an  application  may  be  set 
for  public  hearing. 


Issued  in  Washington,  DC  on  September 
17.  2002. 

Grady  C.  Cotiien,  Ir.. 
Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 
(FR  Doc.  02-24724  Filed  9-27-02;  8:45  am] 

aUJNG  COW  4S1O-0S-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 
[Docket  No.  FRA-2002-13201] 

Notice  of  Application  for  Approval  of 
Discontinuance  or  Modification  of  a 
Railroad  Signal  System  or  Relief  From 
Requirements 

Pursuant  to  Title  49  Code  of  Federal 
Regulations  (CFR)  part  235  and  49 
U.S.C.  20502(a),  the  following  railroads 
have  petitioned  the  Federal  Railroad 
Administration  (FRA)  seeking  approval 
for  the  discontinuance  or  modification 
of  the  signal  system  or  relief  from  the 
requirements  of  49  CFR  part  236  as 
detailed  below. 

Applicants 

Norfolk  Southern  Corporation,  Mr. 

Brian  L.  Sykes,  Chief  Engineer  C&S 

Engineering,  99  Spring  Street,  SW.. 

Atlanta,  Georgia  30303. 
Columbus  &  Omo  River  Railroad,  Mr. 

Michael  J.  Connor,  Vice  President, 

136  South  Fifth  Street,  Coshocton, 

Ohio  43812. 

Norfolk  Southern  Corporation  and  the 
Columbus  &  Ohio  River  Railroad  jointly 
seek  approval  of  the  proposed 
modification  and  reduction  of  the 
interlocking  limits  at  C.  W.  Tower, 
Colimibus,  Ohio,  milepost  N-704.8, 
Lake  Division,  Columbus,  District.  The 
proposed  changes  consist  of  the 
conversion  of  power-operated  switches 
44  and  55  to  hand  operation,  and  the 
discontinuance  and  removal  of 
associated  controlled  signals  44R  and 
66L. 

The  reason  given  for  the  proposed 
changes  is  to  improve  and  increase 
efficiency  of  qperatioils. 

Any  interested  party  desiring  to 
protest  the  granting  of  an  application 
shall  set  forth  specifically  the  grounds 
upon  which  the  protest  is  made,  and 
contain  a  concise  statement  of  the 
interest  of  the  party  in  the  proceeding. 
Additionally,  one  copy  of  Uie  protest 
shall  be  furnished  to  the  applicant  at  the 
address  listed  above. 

All  communications  concerning  this 
proceeding  should  be  identified  by  the 
docket  niunber  and  must  be  submitted 
to  the  Docket  Qerk,  DOT  Central  Docket 
Management  Facility,  Room  PI-401. 
Washlogton.  DC  20S90-0001. 
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Communications  received  within  45 
days  of  the  date  of  this  notice  will  be 
considered  by  the  FRA  before  final 
action  is  taken.  Comments  received  after 
that  date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  diuing  regular^ 
biisiness  hoiirs  (9  a.m.-5  p.m.)  at  DOT 
Central  Docket  Management  Facility, 
Room  PI-401  (Plaza  Level),  400  Seventh 
Street.  SW..  Washington,  DC  20590- 
0001.  All  documents  in  the  public 
docket  are  also  available  for  inspection 
and  copying  on  the  internet  at  the 
docket  facility's  Web  site  at  http:// 
dms.dot.gov. 

FRA  expects  to  be  able  to  determine 
these  matters  without  an  oral  hearing. 
However,  if  a  specific  request  for  an  oral 
hearing  is  accompanied  by  a  showing 
that  the  party  is  unable  to  adequately 
present  his  or  her  position  by  written 
statements,  an  application  may  be  set 
for  public  hearing. 

Issued  in  Washington,  DC  on  September 
12,  2002. 

Grady  C.  Cothen,  Jr., 
Deputy  Associate  Administrator  for  Safety 
Standards  and  Pro-am  Development. 
(FR  Doc.  02-24722  Filed  9-27-02;  8:45  am] 
BftlMG  CODE  4»10-0»-^ 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 

[Docket  Number  FRA-2002-128371 

Notice  of  Application  for  Approval  of 
Discontinuance  or  Modification  of  a 
Railroad  Signal  System  or  Relief  from 
Requirements 

Pursuant  to  Title  49  Code  of  Federal 
Regulations  (CFR)  part  235  and  49 
U.S.C.  20502(a),  the  following  railroads 
have  petitioned  the  Federal  Railroad 
Administration  (FRA)  seeking  approval 
for  the  discontinuance  or  modification 
of  the  signal  system  or  relief  from  the 
requirements  of  49  CFR  part  236  as 
detailed  below. 

Applicant 

Union  Pacific  Railroad  Company,  Mr. 
Phil  M.  Abaray,  Chief  Engineer — 
Signals,  1416  Dodge  Street,  Room 
1000,  Omaha,  Nebraska  68179-1000. 
Union  Pacific  Railroad  Company 
seeks  approval  of  the  proposed 
discontinuance  and  removal  of  the 
automatic  block  signal  system  on  the 
single  main  track,  between  milepost 
84.1  and  milepost  86.0,  on  the  Peoria 
Subdivision,  at  Sommer,  Illinois, 
consisting  of  the  folloviring: 


1.  Removal  of  the  fixed  approach 
signals  at  milepost  83.24  and  86.7; 

2.  Removal  of  automatic  signal  01,  at 
milepost  84.1  and  automatic  signal  02, 
at  milepost  86.0: 

3.  Removal  of  the  two  electric  switch 
locks  at  milepost  84.2  and  milepost 
85.9;  and 

4.  Removal  of  the  four  switch  circuit 
controllers  and  associated  track  circuits. 

The  reasons  given  for  the  proposed 
changes  are  that  the  electric  locks  and 
signals  are  not  necessary  for  present  day 
operation.  The  application  area  is  track 
warrant  control  territory  and  all  trains 
must  obtain  authority  from  the  UP  train 
dispatcher  before  entering  the  main  line 
onto  the  Peoria  Subdivision.  The 
affected  signals  only  display  a  lunar  or 
red  aspect,  and  the  speed  in  the  area  is 
limited  to  30  mph. 

Any  interested  party  desiring  to 
protest  the  granting  of  an  application 
shall  set  forth  specifically  the  grounds 
upon  which  the  protest  is  made,  and 
contain  a  concise  statement  of  the 
interest  of  the  party  in  the  proceeding. 
Additionally,  one  copy  of  the  protest 
shall  be  furnished  to  the  applicant  at  the 
address  listed  above. 

All  commimications  concerning  this 
proceeding  should  be  identified  by  the 
docket  nimiber  and  must  be  submitted 
to  the  Dbcket  Clerk,  DOT  Central  Docket 
Management  Facility,  Room  PL-401 
(Plaza  Level).  400  Seventh  Street.  SW.. 
Washington.  DC  20590-0001. 
Communications  received  within  45 
days  of  the  date  of  this  notice  will  be 
considered  by  the  FRA  before  final 
action  is  taken.  Comments  received  after 
that  date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  duiring  regular 
business  hours  (9  a.m.-5  p.m.)  at  DOT 
Central  Docket  Management  Facility, 
Room  PLr^Ol  (Plaza  Level),  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  All  documents  in  the 
public  docket  are  also  available  for 
inspection  and  copying  on  the  internet 
at  the  docket  facility's  Web  site  at  http:/ 
/dms.dot.gov. 

FRA  expects  to  be  able  to  determine 
these  matters  without  an  oral  hearing. 
However,  if  a  specific  request  for  an  oral 
hearing  is  accompanied  by  a  showing 
that  the  party  is  imable  to  adequately 
present  his  or  her  position  by  written 
statements,  an  application  may  be  set 
for  public  hearing. 


Issued  in  Washington,  DC  on  September 
12.  2002. 
Grady  C  Codien,  Jr.. 

Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 
(FR  Doc.  02-24723  Filed  9-27-02;  8:45  am) 
MLLMO  CODE  4»10-«»-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

Denial  of  Motor  Vehicle  Defect  Petition, 
DP02-00t 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 
ACTION:  Denial  of  petition  for  a  defect 
recall. 

SUMMARY:  This  notice  sets  forth  the 
reasons  for  the  denial  of  a  petition 
submitted  to  NHTSA  under  49  U.S.C. 
30162,  requesting  that  the  agency 
compel  General  Motors  Corporation 
(GM)  to  recall  model  year  (MY)  1999 
Chevrolet  Malibu  vehicles  to  address  an 
alleged  safety-related  defect.  The 
petition  is  identified  as  DP02-008. 
FOn  RiRTHER  INFORMATKNH  CONTACT:  Mr. 
Jonathan  White,  Office  of  Defects 
Investigation  (ODD,  NHTSA,  400 
Seventh  Street,  SW..  Washington,  DC 
20590.  Telephone:  (202)  366-5226. 
SUPPI.EMENTARY  INFORMATION:  Mr.  Robert 
N.  Green  of  Alexandria,  VA,  submitted 
a  petition  to  NHTSA  by  letter  dated  May 
21,  2002,  requesting  NlfTSA  to  compel 
GM  to  recall  MY  1999  Chevrolet  Malibu 
vehicles  (subject  vehicles).  The 
petitioner  alleges  that  the  engine  coolant 
in  his  MY  1999  Chevrolet  Malibu  boils 
over,  the  low  coolant  red  warning  light 
comes  on,  and  the  coolant  system 
reservoir  requires  frequent  refilling.  He 
believes  that  the  alleged  defect  causes 
safety  problems. 

GM  nas  issued  two  Technical  Service 
Bulletins  (TSB)  that  may  pertain  to  the 
alleged  defect.  TSB  No.  99-06-02-009. 
issued  in  March  1999,  concerns 
malfunction  of  the  check  valve  in  the 
coolant  pressure  cap  in  the  subject 
vehicles,  which  may  cause  one  or  more 
of  the  following  conditions:  coolant 
leaks,  the  low  coolant  light  to  come  on, 
overheating  or  no  heat,  odors  coming 
ftt)m  the  air  conditioning  system,  and 
no  start.  The  TSB  applies  to  MY  1999 
Chevrolet  Malibu  and  Cavalier, 
Oldsmobile  Alero  and  Cutlass,  Pontiac 
Grand  AM  and  Sunfire,  and  Chevrolet 
.  and  GMC  Silverado  and  Sierra  vehicles. 
The  second  TSB,  No.  00-06-02-001, 
issued  in  January  2000,  concerns  a 
radiator  filler  neck  that  may  have  an 
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imperfection  in  the  sealing  surface  that 
may  cause  one  or  more  of  the  following 
conditions:  engine  miming  hot,  engine 
overheating,  loss  of  coolant,  and  low 
coolant  message.  The  TSB  applies  to  all 
MY  1999-2000  passenger  cars  and 
trucks  with  a  composite  radiator  end 
tank. 

_  A  review  of  ODI's  database  shows  that 
there  are  nine  consimier  complaints 
related  to  the  engine  cooling  system  in 
the  subject  vehicles.  Five  complaints 
allege  that  coolant  leaked  &om  the 
engine's  intake  manifold  gasket;  two 
complaints  allege  that  the  engine 
overheated  due  to  an  imspecified 
coolant  leak;  one  complaint  alleges  that 
there  wal'a  smell  of  engine  coolant;  and 
one  complaint  alleges  em  unspecified 
coolant  problem.  None  of  the 
complaints  reported  any  coolant-related 
fire  or  injury.  Furthermore,  a  similar 
review  of  consumer  complaints  about 
the  other  vehicles  covered  by  the 
aforementioned  TSBs  also  shows  no 
reports  of  coolant-related  fire  or  injury. 

Based  on  our  evaluation  of  the 
petition,  the  ODI  complaints,  and  the 
TSBs,  the  cooling  system  defect  alleged 
in  the  petition  does  not  appear  to  be 
related  to  motor  vehicle  safety  within 
the  meaning  of  our  statute. 

In  view  of  the  foregoing,  it  is  unlikely 
that  NHTSA  would  issue  an  order  for 
the  notification  and  remedy  of  an 
alleged  safety-related  defect  as  defined 
by  the  petitioner  in  the  subject  vehicles 
at  the  conclusion  of  an  investigation. 
Therefore,  in  view  of  the  need  to 
allocate  and  prioritize  NHTSA's  limited 
resources  to  best  accomplish  the 
agency's  safety  mission,  the  petition  is 
denied.  i 

Authority:  49  U.S.C.  30162(d);  delegations 
of  authority  at  CFR  1.50  and  501.8. 

Issued  on:  September  24,  2002. 
Kenneth  N.  Weinstein, 

Associate  Administrator  for  Enforcement. 
(PR  Doc.  02-24727  Filed  9-27-02;  8:45  am) 

BNJJNG  CODE  491 0-59-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

Denial  of  Motor  Vehicle  Defect  PetHlon, 
DP02-O06 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 
ACTION:  Denial  of  petition  for  a  defect 
investigation. 

SUMMARY:  This  notice  sets  forth  the 
reasons  for  the  denial  of  a  petition 
submitted  to  NHTSA  under  49  U.S.C. 
30162,  requesting  that  the  agency 
commence  a  proceeding  to  determine 
the  existence  of  a  defect  related  to  motor 
vehicle  safety  in  model  year  (MY)  2000 
Kia  Sportage  vehicles  with  respect  to 
their  propensity  to  roll  over.  After 
reviewing  the  petition  and  other 
information,  NHTSA  has  concluded  that 
further  expenditure  of  the  agency's 
investigative  resources  on  the  issue 
raised  by  the  petition  does  not  appear  to 
be  warranted.  The  agency  accordingly 
has  denied  the  petition.  The  petition  is 
hereinafter  identified  as  DP02-006. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jonathan  White,  Office  of  Defects 
InvesUgation  (ODI).  NHTSA.  400 
Seventh  Street,  SW..  Washington,  DC 
20590.  Telephone:  (202)  366-5226. 
SUPPLEMENTARY  INFORMATION:  Ms.  Anne 
Marie  Terrone  of  Franklin  Square,  New 
York,  submitted  a  petition  by  letter 
dated  April  17,  2002,  requesting  that 
NHTSA  commence  an  investigation  to 
determine  the  existence  of  a  defect 
related  to  motor  vehicle  safety  in  MY 
2000  Kia  Sportage  vehicles.  The 
petitioner  alleges  that  as  she  was 
making  a  left-hand  turn,  her  MY  2800 
Kia  Sportage  vehicle  rolled  over  twice, 
causing  her  serious  injuries. 

In  response  to  ODI's  inquiry,  Kia 
Motors  America,  Inc  (KMA)  provided 
ODI  with  information  concerning  the 
aforementioned  rollover  incident. 
KMA's  information  included  a  copy  of 
the  lawsuit  filed  by  the  petitioner  and 
a  copy  of  the  police  accident  report 
(PAR).  The  lawsuit  states  that  the 
petitioner's  vehicle  rolled  over  twice 
while  changing  lanes  on  Route  135  in 
Nassau  County.  New  York.  The  PAR 


states  that  the  incident  occurred  at  1:45 
p.m.,  on  March  16.  2001,  on  Route  135. 
an  expressway  with  a  posted  speed  limit 
of  55  mph.  A  non-scaled  rough  diagram 
in  the  PAR  appears  to  show  that  the 
vehicle  was  initially  in  the  right  hand 
lane  of  the  three-lane  roadway, 
overturned  between  the  right  and 
middle  lanes  and  came  to  a  stop  at  an 
angle  between  the  left  and  middle  lanes. 
The  PAR  indicates  that  no  other  vehicle 
was  involved  and  that  "tmsafe  speed" 
was  an  apparent  contributing  fector. 

Two  variables  that  have  significant 
influence  on  a  vehicle's  resistance  to 
rollover  are  its  track  width  and  center- 
of-gravity  (CG).  Wider  track  width  and/ 
or  lower  CG  increases  the  vehicle's 
resistance  to  rollover.  According  to 
KMA,  the  Kia  Sportage  vehicle's  track 
width  and  CG  are  the  same  ft'om  MY 
1995  (first  model  year)  to  MY  2002. 
Accordingly,  ODI  has  reviewed 
NHTSA's  consumer  complaint  database, 
the  Fatality  Analysis  Reporting  System 
database  (FARS),  and  available  state 
data  for  the  MY  1995-2000  Kia  Sportage 
vehicles  (subject  vehicles)  to  search  for 
reported  rollover  incidents.  ODI  did  not 
include  MY  2001-2002  since  state  crash 
data  and  FARS  data  are  either  not 
available  or  incomplete  at  this  time.  For 
comparison  purposes,  ODI  also 
reviewed  similar  data  for  the  MY  1995- 
2000  Chevrolet/Geo  Tracker,  MY  1997- 
2000  Honda  CR-V,  MY  1999-2000 
Suzuki  Vitara/Grand  Vitara,  MY  1998- 
2000  Isuzu  Amigo.  and  MY  1996-2000 
Toyota  RAV4  (hereinafter  "peer 
vehicles").  These  vehicles  were  selected 
as  peers  of  the  subject  vehicles  because 
of  their  general  characteristics  rather 
than  specific  dimensions.  ODI  also 
compared  the  rollover  risk  of  the  subject 
vehicles  with  those  of  certain  model 
year  2001  Sport  Utility  Vehicles  (SUV) 
evaluated  under  NHTSA's  New  Car 
Assessment  Program  (NCAP). 

Table  1.  below,  compares  the  number 
of  complaints  ODI  has  received  for  the 
subject  vehicles  and  the  peer  vehicles  of 
rollover  incidents  that  appeared  to  have 
occurred  on  the  road  surface  and  did 
not  involve  another  vehicle  (Single- 
Vehicle  On-Road  ("SVOR")  rollovers). 
This  data  does  not  suggest  that  the  Kia 
Sportage  has  a  higher  propensity  of 
SVOR  rollover  than  the  peer  vehicles. 


Table  1.— ODI  Compliant  Comparison  on  SVOR  Rollover  Between  the  Subject  Vehicles  and  the  Peer 

Vehicles 


ftJ.«L.A    n. 

-  J   — .  .  J..I 

Model  year 

Total 

Make  aiiu  nmuei 

1995 

1996 

1997 

1998 

1999 

2000 

Kia  Soortaoe >. 

0 
n/a 
n/a 

0 

n/a 

n/a 

0 

n/a 

0 

1 
0 
0 

0 
0 
0 

1 
0 
1 

2 

Isuzu  Amioo  1 „. 

0 

Honda  CR-V _ 

1 
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Table  1.— ODI  Compliant  Comparison  on  SVOR  Rollover  Between  the  Subject  Vehicles  and  the  Peer 

Vehicles— Continued 

Make  and  model 

Model  year 

Total 

1995 

1996 

1997 

1998 

1999 

2000 

Toyota  RAV4 

Chevrotet/GeoTracker 

Suzuki  Vitara*  

n/a 

3 

n/a 

0 

2 

n/a 

0 

1 

n/a 

1 

1 
n/a 

1 
0 
0 

ooo 

2 

7 
0 

"n/a"  denotes  here  and  hereinafter  that  the  nradel  vehk^  was  not  produced  in  that  model  year. 
*  Inchjding  the  Grand  Vitara  model  here  and  hereinafter. 

Table  2,  below,  shows  the  number  of  all  SVOR  fatal  crashes  in  FARS  between  calendar  years  1994  through  2000  involving 
the  subject  vehicles  and  the  peer  vehicles.  Also  shown  are  the  number  of  these  crashes  that  involved  rollovers,  and  the 
percentage  of  rollovers  in  these  crashes.  These  SVOR  crashes  do  not  include  first  harmful  event  collisions  with  pedestrians, 
pedal-cyclists,  trains,  or  animals.  FARS  appears  to  indicate  that  the  subject  vehicles  have  a  lower  propensity  of  SVOR  rollover 
per  fatal  crash  than  the  peer  vehicles. 

Table  2.— SVOR  Rollover  Rate  Per  Fatal  Crash  for  the  Subject  Vehicles  and  the  Peer  Vehicles  Based  on 

1994-2000  ARS  Data 


Model  y«ar 

Total 

Percent 

Vetiioie  model 

1995 

1996 

1967 

1996 

1999 

2000 

Crash 

Ro«- 
over 

of  rot- 
overs  in 

Crash 

Roll- 
over 

Crash 

Rot- 
over 

Cmh 

RoS- 
over 

Crash 

Roa- 
over 

Crash 

RoN- 
over 

Crash 

Rol- 
over 

SVOR 
oaahes 

Sportage 

Amigo 

CR-V  

RAV4  

Tracker 

1 
iVa 
n/a 
rt/a 

4 
n/a 

1 
n/a 
n/a 
n/a 

4 
n/a 

1 
n/a 
n/a 

1 
2 

n/a 

1 

n/a 

n/a 

1 

2 

n/a 

0 

n/a 

1 

1 

2 

n/a 

0 

n/a 
1 
1 
2 

n/8 

1 
0 
1 

4 

1 

n/a 

0 
0 
1 
3 

1 
n/a 

4 
1 
1 
1 
1 
0 

3 

1 
0 
0 
1 
0 
0. 

1 
0 
0 
1 
0 
0 

8 

1 
3 
8 
10 
0 

6 

1 
3 

7 

10 

0 

75 
100 
100 

87 
100 

VHara  , 

unknown 

Table  3,  below,  shows  the  number  of  SVOR  crashes  and  the  percentage  of  SVOR  crashes  involving  rollovers  using  state 
crash  data  from  Florida,  Maryland,  Missouri,  North  Carolina  (calendar  year  2000  data  not  available).  Pennsylvania,  and  Utah 
for  crashes  that  occurred  in  calendar  years  1994  through  2000.  These  states  were  chosen  because  their  crash  records  included 
the  vehicle  identification  nujnber  and  identified  all  rollover  crashes.  The  state  crash  data  appears  to  indicate  that  the  subject 
vehicles  have  a  comparable  propensity  of  SVOR  rollover  as  the  peer  vehicles. 


Table  3.— Percei^age  of  the  SVOR  Rollovers  in  SVOR  Crashes  From  Six  States 

. 

Make  and  model 

Model  year 

SVOR  crashes 

SVORroHover 
crashes 

Percentage  of 
the  rollovers  In 
SVOR  crashes 

Kia  Soortaoe 

95-00 
96-00 
97-00 
96-00 
95-00 
99-00 

260 
264 
195 
237 
2560 
81 

94 
116 

42 

76 
932 

24 

36 

Isuzu  Amioo 

44 

Honda  CR-V 

21 

Toyota  RAV4  

Chevrotet/Geo Tracker  >,-,-, 

32 

36 

Suzuki  Vitara 

30 

ODI  also  compared  the  rollover  resistance  of  the  subject  vehicles  to  that  of  other  MY  2001  SUVs  by  utilizing  NCAP's 
evaluation  of  the  static  stability  factor  (SSF)  for  each  of  the  other  vehicles  listed  in  Table  4.  SSF  is  one-half  the  track  width 
of  a  vehicle  divided  by  the  height  of  its  center  of  gravity:  a  higher  SSF  value  corresponds  to  greater  rollover  resistance 
in  single-vehicle  crashes.  Table  4.  below,  shows  that  the  SSF  of  the  subject  vehicles  ranks  favorably  among  the  MY  2001 
SUVs  evaluated  under  NCAP. 

Table  4.— NCAP  Static  Stabiuty  Factor  for  Model  Year  2001  Sport  Utility  Vehicles  Compared  to  SSF  for 

MY  1995-2002  KlA  SPORTAGE  CALCULATED  BY  KMA 
NCAP  Static  Stability  Factor  for  Model  Year  2001  Sport  UtMHy  VehKies 


Make  and  nrKXJel 


4x2 


Make  and  model 


4x4 


Pontiac  Aztek 

Dodge  Durango  

Lexus  RX300  

Toyota  RAV4  

Honda  CR-V  

Mazda  Tribute 

Chevrolet  Tracker  .... 
Suzuki  Grand  Vitara 


1.21 
1.20 
1.20 
1.19 
1.17 
1.17 
1.16 
1.16 


Pontiac  Aztek .... 
Toyota  RAV4  .... 
Lexus  RX300  .... 
Mazda  Tribute ... 

Honda  CR-V  

Isuzu  Rodeo  

Kia  Sportage 

Honda  Passport 


1.26 
1.22 
1.21 
1.21 
1.19 
1.18 
1.18 
1.18 
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Table  4.— NCAP  Static  Stability  Factor  for  Model  Year  2001  Sport  Utility  Vehicles  Compared  to  SSF  for 

MY  1995-2002  KiA  Sportage  CALCULATED  BY  KMA— Continued 
^j  NCAP  Static  Stability  Factor  for  Model  Year  2001  Sport  Utility  Vehicles 


Malte  and  model 


Honda  Passport 

Isuzu  Rodeo  _ 

Kia  Sportage 

Chevrolet  Suburban 

GMC  Yukon  XL 

Chevrolet  Tahoe  ...i 

GMC  Yukon  , 

Ford  Expedition 

Lincoln  Navigator 

Jeep  Grand  Cherokee  .... 

Nissan  Xterra i 

Toyota  4Runner 

Mitsubishi  Montero  Sport 

Nissan  Pathfinder  

Mercury  Mountaineer 

Ford  Explorer 

Chevrolet  Blazer 

GMC  Jimmy 


4x2 


1.15 
1.15 
1.14 
1.13 
1.13 
1.12 
1.12 
1.11 
1.11 
1.09 
1.09 
1.08 
1.07 
1.07 
1.06 
1.06 
1.02 
1.02 


Make  and  model 


Dodge  Durango  

Infiniti  0X4 

Nissan  Pathfinder 

Chevrolet  Tracker .., 

Suzuki  Vitara 

Chevrolet  Suburt>an 

Chevrolet  Tahoe 

GMC  YukonA'ukon  XL  ... 

Jeep  Wrangler 

Nissan  Xterra 

Lincoln  Navigator , 

Ford  Expeditwn  

Jeep  Grand  Cherokee  ... 
Mitsubishi  Montero  Sport 

Chevrolet  Blazer 

GMC  Jimmy 

Oklsmobile  Bravada 

Jeep  Cherokee  

Ford  Explorer 

Mercury  Mountaineer 

Toyota  4Runner 


4x4 


1.16 
1.16 
1.16 
1.15 
1.15 
1.14 
1.14 
1.14 
1.13 
1.12 
1.11 
1.11 
1.11 
1.11 
1.09 
1.09 
1.09 
1.06 
1.06 
1.06 
1.06 


In  view  of  the  foregoing,  it  is  unlikely 
that  NHTSA  would  issue  an  order  for 
the  notification  and  remedy  of  the 
alleged  defect  as  defined  by  the 
petitioner  at  the  conclusion  of  the 
investigation  requested  in  the  petition. 
Therefore,  in  view  of  the  need  to 
allocate  and  prioritize  NHTSA's  limited 
resources  to  best  accomplish  the 
agency's  safety  mission,  the  petition  is 
denied. 

Authority:  49  U.S.C.  30162(d);  delegations 
of  authority  at  CFR  1.50  and  501.8. 

Issued  on:  September  23,  2002. 
Kenneth  N.  Weinstein, 
Associate  Administrator  for  Enforcement. 
(FR  Doc.  02-24726  Filed  9-27-02;  8:45  am) 

BILLING  COOE  4910-SS-f> 

\ ^ 

DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Doclwt  No.  NHTSA-2002-11847,  Notice  2] 

Notica  of  Receipt  of  Petition  for 
Dadalon  That  Nonconforming  2000 
and  2001  Audi  A4,  S4,  and  RS4 
Pasaangar  Cars  Are  Eiigibia  for 
importation 

agency:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTK)N:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  2000  and 
2001  Audi  A4,  S4,  and  RS4  passenger 
cars  are  eligible  for  importation. 

SUMMARY:  This  document  announces 
receipt  by  the  National  Highway  Traffic 


Safety  Administration  (NHTSA)  of  a 
petition  for  a  decision  that  2000  emd 
2001  Audi  A4.  S4,  and  RS4  passenger 
cars  that  were  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  are  eligible  for  importation 
into  the  United  States  because  (1)  they 
are  substantially  similar  to  vehicles  that 
were  originally  manufactured  for 
importation  into  and  sale  in  the  United 
States  and  that  were  certified  by  their 
manufacturer  as  complying  with  the 
safety  standards,  and  (2)  they  are 
capable  of  being  readily  altered  to 
conform  to  the  standards. 
DATES:  The  closing  date  for  comments 
on  the  petition  is  October  30,  2002. 

ADDRESSES:  Comments  should  refer  to 
the  docket  niunber  and  notice  nimiber, 
and  be  submitted  to:  Docket 
Management,  Room  PL-401, 400 
Seventh  St..  SW.  Washington.  DC  20590 
(Docket  hoius  are  from  9  am  to  5  pm). 

FOR  FURTHER  INFORMATION  CONTACT: 
Luke  Loy.  Office  of  Vehicle  Safety 
Compliance,  NHTSA  (202-366-5308). 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  30141(a)(1)(A).  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 


certified  under  49  U.S.C.  30115,  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufecturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  part  592.  As 
specified  in  49  CFR  593.7.  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

J.K.  Technologies,  L.L.C.  of  Baltimore, 
Maryland  ("J.K.")  (Registered  Importer 
90-006)  originally  petitioned  NHTSA  to 
decide  whether  2000  and  2001  Audi  A4 
and  S4  passenger  cars  are  eligible  for 
importation  into  the  United  States.  On 
April  4.  2002.  NHTSA  published  a 
notice  at  67  FR  16146  asking  for 
comments  on  the  petition.  Comments 
were  due  by  May  6,  2002.  On  July  26, 
2002.  J.K.  revised  its  original  petition  to 
include  the  Audi  RS4  model. 
Accordingly,  we  are  publishing  a  new 
notice,  covering  all  Audi  "4-series" 
models. 

The  vehicles  which  J.K.  believes  are 
substantially  similar  to  the  non-U.S. 
certified  2000  and  2001  Audi  A4,  S4, 
and  RS4  passenger  cars  described  in  its 
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petition  are  2000  and  2001  Audi  A4  and 
S4  passenger  cars  that  were 
manufactured  for  importation  into,  and 
sale  in,  the  United  States  and  certffied 
by  their  manufacturer  as  conforming  to 
aU  applicable  Federal  motor  vehicle 
safety  standards.  Although  a  certified 
RS4  has  not  been  offered  in  the  U.S. 
market,  the  three  models  of  the  "4- 
series"  differ  principally  in  performance 
and  trim  options,  and  we  regard  those 
vehicles  as  being  essentially  the  same 
"model;"  i.e.,  they  are  a  family  of 
vehicles  which  have  a  degree  of 
commonality  in  construction,  such  as 
body,  chassis,  or  cab  type.  See 
definition  of  the  term  "model"  at  49 
CFR  579.4,  as  added  by  the  final  rule 
establishing  early  warning  reporting 
requirements  published  by  NHTSA  on 
July  10,  2002  (67  FR  45822  at  45875). 
The  petitioner  claims  that  it  carefiilly 
compared  non-U.S.  certified  2000  and 
2001  Audi  A4.  S4.  and  RS4  passenger 
cars  to  their  U.S.-certified  counterparts, 
and  found  the  vehicles  to  be 
substantially  similar  with  respect  to 
compliance  with  most  Federal  motor 
vehicle  safety  standards. 

J.K.  submitted  information  with  its 
petition  intended  to  demonstrate  that 
non-U.S.  citified  2000  and  2001  Audi 
A4.  S4,  and  RS4  passenger  cars,  as 
originally  manufactured  for  sale  in 
Europe,  conform  to  many  Federal  motor 
vehicle  safety  standards  in  the  same 
manner  as  their  U.S.  certified 
counterparts,  or  are  capable  of  being 
readily  altered  to  conform  to  those      ^ 
standards. 

Specifically,  the  petitioner  claims  that 
non-U.S.  cwtified  2000  and  2001  Audi 
A4.  S4.  and  RS4  passenger  cars  are 
identical  to  their  U.S.  certified 
coimterpaits  with  respect  to  compliance 
with  Standard  Nos.  102    Transmission 
Shift  Lever  Sequence  *  *  *.,  103 
Defrosting  and  Defogging  Systems,  104 
Windshield  Wiping  and  Washing 
Systems,  105    Hydraulic  Brake 
Systems,  106    Brake  Hoses,  109    New 
Pneumatic  Tires,  113    Hood  Latch 
Systems,  116    Brake  Fluid,  IIS    Power 
Window  Systems,  124    Accelerator 
Control  Systems,  135    Passenger  Car 
Brake  Systems.  201     Occupant 
Protection  in  Interior  Impact,  202 
Head  Restraints,  204    Steering  Control 
Rearward  Displacement,  205    Glazing 
Materials,  206    Door  Locks  and  Door 
Retention  Components.  207    Seating 
Systems.  209    Seat  Belt  Assemblies. 


210    Seat  Belt  Assembly  Anchorages. 
212     Windshield  Retention.  214    Side 
Impact  Protection.  216    Roof  Crush 
Resistance.  219    Windshield  Zone 
Intrusion.  301    Fuel  System  Integrity. 
and  302    Flairunahility  of  Interior 
Materials. 

With  respect  to  Standard  No.  214,  the 
petitioner  noted  that  there  are  minor 
differences  in  ride  height,  in  the  range 
of  22  mm.  between  some  models  in  the 
line.  Petitioner  claims  that  these 
differences  do  not  exceed  expected 
impact  point  variations  during 
compliance  testing  for  the  standard. 

The  petitioner  also  contends  that  the 
vehicles  are  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  replacement  of  the  instrument 
cluster  with  a  U.S.-model  component, 
and  reprogramming  to  allow  the 
vehicle's  computer  system  to  accept  the 
changes. 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment:  (a) 
Installation  of  U.S.-model  headlamps 
and  boat  sidemarker  lamps,  (b) 
installation  of  U.S.-model  taillamp 
assemblies  that  incorporate  rear 
sidemarker  lamps,  (c)  installation  of  a 
U.S.-model  high  mounted  stop  lamp 
assembly  if  the  vehicle  is  not  already  so 
equipped. 

Standard  No.  110  Tire  Selection  and 
Rims:  installation  of  a  tire  information 
placard. 

Standard  No.  Ill  Rearview Mirror. 
replacement  of  the  passenger  side 
rearview  mirror  with  a  U.S.-model 
component. 

Standard  No.  114  Theft  Protection: 
programming  of  the  key  warning  system 
at  the  time  the  instrument  cluster  is 
changed,  performed  at  the  time  of 
conversion. 

Standard  No.  208  Occupant  Crash 
Protection:  inspection  of  all  vehicles 
and  replacement  of  the  driver's  and 
passenger's  side  air  bags,  knee  bolsters, 
control  \mits.  sensors,  and  seat  belts 
with  U.S.-model  components  on 
vehicles  that  are  not  Iready  so  equipped. 
Petitioner  states  that  the  front  and  rear 
outboard  designated  seating  positions 
have  combination  lap  and  shoulder 
belts  that  are  self-tensioning  and  that 
release  by  means  of  a  single  red 
pushbutton  and  that  there  is  a  lap  belt 
at  the  rear  center  designated  seating 
position.  Petitioner  fiuther  states  that 


the  vehicles  are  equipped  with  a  seat 
belt  warning  lamp  ana  audible  buzzer 
that  are  identical  to  components 
installed  on  U.S.-certified  models. 
Petitioner  notes  that  there  are  minor 
variations  in  the  weights  of  the  different 
models  covoed  by  the  petition,  but 
claims  that  these  differences  are  so 
minor  that  they  would  have  no  effect  on 
compliance  testing  for  the  standard. 

The  petitioner  states  that  all  vehicles  ' 
will  be  inspected  for  compliance  with 
the  Theft  Prevention  Standard  at  49  CFR 
part  541.  and  that  required  anti-theft 
devices  will  be  installed  if  needed. 

The  petitioner  also  states  that  U.S.- 
model  bumpers  and  shocks  must  be 
installed  on  the  vehicles  to  comply  with 
the  Bumper  Standard  found  in  49  CFR 
part  581.  Petitioner  states  that  the 
support  structure  for  the  bumpers  on  the 
vehicles  is  identical  to  that  foimd  on 
their  U.S.-certified  counterparts. 

The  petitioner  further  states  that  a 
vehicle  identification  plate  must  be 
affixed  to  the  vehicles  near  the  left 
windshield  post  and  a  reference  and 
certification  label  must  be  affixed  in  the 
area  of  the  left  front  door  post  to  meet 
the  requirements  of  49  CFR  part  565. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  shoidd  refer 
to  the  docket  nimiber  and  be  submitted 
to:  Docket  Management,  Room  PL-401. 
400  Seventh  St..  SW,  Washington,  DC 
20590  (Docket  hours  are  from  9  am  to 
5  pm).  It  is  requested  but  not  required 
that  10  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(b)(1):  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  September  24,  2002. 
Marilynne  lacobs. 
Director,  Office  of  Vehicle  Safety, 
Compliance. 

[FR  Doc.  02-24730  Filed  9-27-02;  8:45  am] 
■auNQ  COOK  4ti»-w-r 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  60  and  63 

[AD-FRL-7379-3] 

RIN  2060-AJ42 

Standards  of  Performance  for  Bulk 
Gasoline  Terminals  and  National 
Emission  Standards  for  Gasoline 
Distribution  Facilities  (Built  Gasoline 
Terminals  and  Pipeline  Breakout 
Statkms) 

Correction 

In  proposed  rule  doctunent  02-23740 
beginning  on  page  59434  in  the  issue  of 
Friday,  September  20,  2002  make  the 
following  correction: 

On  page  59434,  in  the  second  colimin, 
in  the  third  line  from  the  top,  "October 
20,  2002"  should  read  "October  10, 
2002". 

[FR  Doc.  C2-23740  Filed  9-27-02;  8:45  am] 

BtLUNG  COOE  1S05-01-O 


GENERAL  SERVICES 
ADMINISTRATION 

[0MB  Control  No.  3090-0044] 

GSA  SubmlsskMi  for  0MB  Review; 
GSA  Form  3453,  Applteation/PermH  for 
Use  of  Space  in  Public  BulMlngs  and 
Grounds 

Correction 

In  notice  document  02-23791 
beginning  on  page  59060  in  the  issue  of 
Thursday,  September  19,  2002,  make 
the  following  correction: 

On  page  59060,  in  the  third  colimm, 
in  the  seventh  line  from  the  bottom, 
"180  "should  read  "1800". 

[FR  Doc.  C2-23791  Filed  9-27-02;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Doctot  No.  FR-4741-N-02] 

Fair  Marfcat  Ranta  for  tha  Houaing 
Ctioica  Voudiar  Program  and 
Moderate  Rehabilitation  Single  Room 
Occupancy  Program  Flacal  Year  2003 

agency:  Office  of  the  Secretary,  HUD. 
ACTKm:  Notice  of  final  fiscal  year  (FY) 
2003  fair  market  rents  (FMRs). 

summary:  Section  8(c)(1)  of  the  United 
States  Housing  Act  of  1937  requires  the 
Secretary  to  publish  FMRs  annually  to 
be  effective  on  October  1  of  each  year. 
FMRs  are  used  to  determine  payment 
standard  amoimts  for  the  Housing 
Choice  Voucher  program,  to  determine 
initial  renewal  rents  for  some  expiring 
project-based  Section  8  contracts,  and  to 
determine  initial  rents  for  housing 
assistance  payments  (HAP)  contracts  in 
the  Moderate  Rehabilitation  (Mod 
Rehab)  Single  Room  Occupancy  (SRO) 
program.  Other  programs  may  require 
use  of  FMRs  for  other  purposes.  Today's 
notice  provides  final  FY  2003  FMRs  for 
all  areas  that  reflect  the  estimated  40th 
and  50th  percentile  rent  levels  trended 
toApril  1,2003. 

EFFECTIVE  DATE:  The  FMRs  published  in 
this  notice  are  effective  on  October  1, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  Benoit,  Director,  Real  Estate  and 
Housing  Performance  Division,  Office  of 
Public  and  Assisted  Housing  Delivery, 
telephone  (202)  708-0477,  responsible 
for  decisions  on  how  fair  market  rents 
are  used.  Allison  Manning,  Community 
Assistance  Division,  telephone  (202) 
708-1234,  responsible  for 
administration  of  the  Mod  Rehab  Single 
Room  Occupancy  (SRO)  program.  For 
technical  information  on  the 
methodology  used  to  develop  fair 
market  rents  or  a  listing  of  all  fair 
market  rents,  please  call  HUD  USER  at 
1-800-245-2691  or  access  the 
information  on  the  HUD  Web  site, 
http://www.huduser.org/datasets/ 
fmr.html.  Further  questions  on  the 
methodology  may  be  addressed  to  Marie 
L.  Lihn,  Economic  and  Market  Analysis 
Division,  Office  of  Economic  A^irs, 
telephone  (202)  708-0590,  (e-mail: 
marie_I._lihnQhud.gov).  Hearing-  or 
speech-impaired  persons  may  use  the 
Telecommunications  Devices  for  the 
Deaf  (TTY)  at  l-«00-927-7589.  (Other 
than  the  "800"  HUD  User  and  TTY 
nuinbers,  telephone  numbers  are  not  toll 
free.) 

SUPPLEMENTARY  INFORMATION:  Section  8 
of  the  United  States  Housing  Act  of 
1937  (the  Act)  (42  U.S.C.  1437f) 


authorizes  housing  assistance  to  aid 
lower  income  families  in  renting  safe 
and  decent  housing.  Housing  assistance 
payments  are  limited  by  FMRs 
established  by  HUD  for  different  areas. 
In  the  Housing  Choice  Voucher 
program,  the  FMR  is  used  to  determine 
the  "payment  standard  amoimt"  used  to 
calculate  the  maximum  monthly 
subsidy  for  an  assisted  family  (see  24 
Code  of  Federal  Regulations  Section 
982.503.)  In  general,  the  FMR  for  an  area 
is  the  amoimt  that  would  be  needed  to 
pay  the  gross  rent  (shelter  rent  plus 
utilities)  of  privately  owned,  decent  and 
safe  rental  housing  of  a  modest  (non- 
luxury)  nature  with  suitable  amenities. 

How  HUD  Sets  FMRs 

HUD  Standard  for  Setting  the  FMR 

FMRs  are  gross  rent  estimates  that 
include  both  shelter  rent  paid  by  the 
tenant  to  the  landlord  and  the  cost  of 
tenant-paid  utilities,  except  telephone. 
HUD  sets  FMRs  to  assure  that  a 
sufficient  supply  of  rental  housing  is 
available  to  program  participants.  To 
accomplish  this  objective,  FMRs  must 
be  both  high  enou^  to  permit  a 
selection  of  units  in  various 
neighborhoods  and  low  enough  to  serve 
as  many  families  as  possible. 

FMRs  are  set  at  a  percentile  within 
the  rent  distribution  for  standard  quality 
rental  housing  units  in  each  FMR  area 
[see  24  Code  of  Federal  Regulations 
888.113).  FMRs  are  based  on  the 
distribution  of  rents  for  units  that  are 
occupied  by  recent  movers — ^renter 
households  who  moved  into  their  units 
within  the  past  15  months.  The 
distribution  does  not  include  rents  for 
units  less  than  two  years  old  or  for 
public  housing  imits.  Rents  for 
subsidized  housing  units  are  adjusted 
by  adding  back  the  amount  of  the 
subsidy. 

HUD  sets  FMRs  either  at  the  40th 
percentile  rent  or  at  the  50th  percentile 
rent.  For  most  FMR  areas,  the  FMR  is  set 
at  the  40th  percentile  rent,  the  rent  for 
40  percent  of  standard  rental  housing 
units  is  at  or  below  this  dollar  amoimt. 
For  some  FMR  areas,  the  FMR  is  set  at 
the  50th  percentile  rent,  the  median  rent 
for  50  percent  of  standard  units  is  at  or 
below  this  dollar  amount  An  asterisk  in 
Schedule  B  identifies  each  of  the  39 
FMR  areas  for  which  HUD  Public 
Housing  Agencies  (PHAs)  set  50th 
percentile  FMRs. 

Data  Sources 

HUD  PHAs  used  the  most  accurate 
and  current  data  available  to  develop 
the  FMR  estimates.  The  sources  of 
survey  data  used  for  the  base-year 
estimates  are: 


(1)  The  1990  Census,  which  provides 
statistically  reliable  rent  data  for  all 
FMR  areas; 

(2)  The  Bureau  of  the  Census' 
American  Housing  Surveys  (AHS), 
which  are  used  to  develop  between- 
Census  revisions  for  the  largest 
metropolitan  areas  and  which  have 
accuracy  comparable  to  the  decennial 
Census;  and 

(3)  Random  Digit  Dialing  (RDD) 
telephone  surveys  of  individual  FMR 
areas,  which  are  based  on  a  sampling 
procedure  that  uses  computers  to  select 
statistically  random  samples  of  rental 
housing. 

The  base-year  FMRs  are  updated 
using  trending  factors  based  on 
Consumer  Price  Index  (CPI)  data  for 
rents  and  utilities  or  on  HUD  regional 
rent  change  factors  developed  from 
regional  RDD  surveys.  Area-specific 
annual  average  CPI  data  are  available  for 
99  metropolitan  FMR  areas.  RDD 
regional  rent  change  fectors  are 
developed  annually  for  the  metropolitan 
and  nonmetropolitan  parts  of  each  of 
the  10  HUD  regions.  The  RDD  factors 
are  used  to  update  the  base-year 
estimates  for  aU  FMR  areas  tibat  do  not 
have  their  own  local  CPI  survey. 

State  Minimum  FMRs 

With  the  exception  of  areas  with 
FMRs  set  at  the  50th  percentile,  FMRs 
are  established  at  the  higher  of  the  local 
40th  percentile  rent  or  a  State  minimmn 
equal  to  the  Statewide  average  40th 
percentile^ient  for  nonmetropolitan 
counties.  The  State  minimum  also 
affects  a  small  number  of  metropolitan 
areas  whose  rents  would  otherwise  fall 
below  the  State  miniminn 

Bedroom  Size  Adjustments 

FMRs  are  calculated  separately  for 
each  bedroom  size  category.  In  FMR 
areas  where  FMRs  are  based  on  the  State 
minimums,  the  FMR  for  each  bedroom 
size  category  is  the  higher  of  the  40th 
percentile  rent  for  that  bedroom  size 
category  (1)  for  the  FMR  area  or  (2)  for 
the  Statewide  average  of 
nonmetropolitan  counties.  For  all  other 
FMR  areas,  the  bedroom  intervals  are 
based  on  1990  census  data  indicating 
the  rent  for  that  bedroom  size  for  the 
specific  FMR  area. 

There  are  some  areas  where  the 
bedroom  intervals  were  adjusted 
because  the  rent  intervals  between 
bedroom  sizes  were  above  or  below  an 
acceptable  range.  The  acceptable  range 
for  intervals  between  bedroom  intwvals 
was  determined  bom  a  distribution  of 
bedroom  intervals  for  all  metropolitan 
areas.  Areas  where  the  intervals  were 
outside  these  standard  ranges  were 
increased  or  decreased  to  bring  them 
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back  within  the  range.  Highw  ratios 
continue  to  be  used  for  3-bedroom  and 
larger  size  units  than  would  result  &t)m 
using  the  actual  market  relationships. 
This  is  done  to  assist  the  largest,  most 
difficult  to  house  families  in  finding 
program-eligible  units.  The  FMRs  for 
unit  sizes  larger  than  4-bedroom  are 
calculated  by  adding  15  percent  to  the 
4-bedroom  FMR  for  each  extra  bedroom. 
"For  example,  the  FMR  for  a  5-bedroom 
unit  is  1.15  times  the  4-bedroom  FMR, 
and  the  FMR  for  a  6-bedroom  unit  is 
1.30  times  the  4-bedroom  FMR.  FMRs 
for  SRO  units  are  0.75  times  the  0 
bedroom  FMR. 

Public  Comments 

In  response  to  the  May  23,  2002. 
proposed  FMRs,  HUD  received  10 
public  comments  covering  10  FMR 
areas.  Rental  housing  survey 
information  of  some  form  was  provided 
for  four  of  those  FMR  areas.  The 
Housing  Authority  of  the  County  of 
Merced  notified  us  that  a  survey  was 
being  conducted,  but  the  survey  was  not 
submitted.  All  survey  information 
submitted  was  evaluated  and,  based  on 
that  review,  the  FMRs  for  one  area  are 
being  revised  upward.  The  information 
submitted  for  the  other  FMR  areas  was 
not  considered  sufficient  to  provide  a 
basis  for  revising  the  FMRs.  The  area 
Mdth  ah  approved  FMR  increase  is: 

Adams  County,  PA  (Manufectured 
Home  Space  FMRs  only) 

Most  of  the  commenters  requested 
higher  FMRs  for  their  area.  Some 
(Lebanon  Housing  Authority  and  the 
Housing  Authority  of  the  City  of  Los 
Angeles)  suggested  that  FMRs  be  set  at 
the  50th  percentile  for  all  areas.  HUD 
conducted  RDD  surveys  this  summer  for 
three  areas  (Los  Angeles,  CA, 
Washington,  DC,  and  Oklahoma  City, 
OK)  that  stated  that  the  proposed  FMRs 
were  inadequate.  The  RDDs  resulted  in 
FMR  increases  for  Los  Angeles  and 
Washington,  DC;  the  RDD  for  Oklahoma 
City,  OK,  showed  a  slight  decline  in 
rents  that  will  be  incorporated  into  the 
proposed  FMRs  for  FY  2004. 

The  Housing  Authority  of  the  City  of 
Santa  Barbara  again  requested  that  its 
FMR  area  be  split  into  North  and  South 
Santa  Barbara,  or  that  HUD  immediately 
approve  its  146  percent  exception  for 
the  southern  area  with  the  institution  of 
the  new  FMRs  on  October  1 .  HUD 
agreed  last  year  and  continues  to  agree 
that  the  146  percent  exception  rent  for 
southern  Santa  Barbara  should  be 
effective  October  1,  2002. 


RDD  Surveys 

Summer  RDDs 

Based  on  RDDs  conducted  by  HUD 
during  the  summer  of  2002,  FMRs  for 
the  following  areas  are  being  increased 
by  more  than  the  normal  adjustments: 
Fresno,  CA 
Los  Angeles,  CA 
Sacramento,  CA 
Salinas,  CA 
Bridgeport,  CT 
Hartford,  CT  • 

Washington,  DC 
Pocatello,  ID 
Brockton,  MA 
Lawrence,  MA 
Lowell,  MA 
Rochester,  MN 
St  Louis,  MO 

Middlesex-Somerset-Hunterdon,  NJ 
Eugene-Springfield,  OR 

Siunmer  2002  RDDs  also  were  done 
for  the  following  areas,  but  they  resulted 
in  no  change  in  the  FMRs: 

Birmingham,  AL 
Riverside-San  Bernardino,  CA 
Jacksonville,  FL 
Rocky  Mount.  NC 
Philadelphia,  PA-NJ 
Pittsburgh,  PA 
Tacoma,  WA 

Two  summer  2002  RDDs  produced 
lower  FMR  estimates  than  those 
proposed  in  the  May  23,  2002, 
publication.  These  areas  will  receive  the 
proposed  FY  2003  FMRs,  but  reductions 
will  be  in  the  Federal  Register 
publication  that  contains  proposed  FY 
2004  FMRs.  The  two  areas  are: 
San  Francisco,  CA 
Oklahoma  City,  OK 

American  Housing  Survey 

There  were  no  AHS  surveys  with 
results  that  alter  proposed  FY  2003 
FMRs. 

FMR  Area  Definition  Changes 

There  were  no  changes  in  Office  of 
Management  Budget  (0MB) 
metropolitan  area  definitions  affecting 
the  FY  2003  FMRs.  Although  a  new 
county  has  been  formed  in  Colorado, 
Broomfield  County,  this  new  area 
definition  will  not  be  incorporated  into 
an  FMR  area  until  0MB  decides  which 
Metropolitan  Statistical  Area  (MSA) 
(Denver  or  Boulder)  will  include  this 
county.  OMB  vdll  not  make  this 
decision  until  it  finishes  its  review  of 
the  2000  Census  data.  The  area  that 
makes  up  the  new  county  of  Broomfield 
was  split  between  the  Denver  and 
Boulder  MSAs,  and  will  remain  split 
until  Broomfield  County  is  assigned  to 
the  Boulder  or  Denver  metropolitan 
area. 


Manufactored  Home  Space  Surveys 

The  FMR  used  to  establish  payment 
standard  amounts  for  the  rental  of 
manufactured  home  spaces  in  the 
Housing  Choice  Voucher  program  is  40 
percent  of  the  FMR  for  a  2-beidroom 
unit.  HUD  will  consider  modification  of 
the  manufactured  home  space  FMRs 
where  public  comments  present 
statistically  valid  survey  data  showing 
the  40th  percentile  manufactured  home 
space  rent  (including  the  cost  of 
utilities)  for  the  entire  FMR  area. 

Manufactured  home  space  FMR 
revisions  are  published  as  final  FMRs  in 
Schedule  D.  Once  approved,  the  revised 
manufactured  home  space  FMRs 
establish  new  base-year  estimates  that 
are  updated  annually  using  the  same 
data  used  to  update  the  other  FMRs. 

HUD  Rental  Housing  Survey  Guides 

HUD  recommends  the  use  of 
professionally-conducted  RDD 
telephone  surveys  to  test  the  accuracy  of 
FMRs  for  areas  where  there  are 
sufficient  numbers  of  Section  8  units  to 
justify  the  survey  cost  of  $14,000- 
$20,000.  Areas  with  500  or  more 
program  units  usually  meet  this 
criterion,  and  areas  with  fewer  units 
may  meet  it  if  local  rents  are  thought  to 
be  significantiy  different  than  the  FMR 
proposed  by  HUD.  In  addition,  HUD 
PHAs  developed  a  simplified  version  of 
the  RDD  survey  methodology  for 
smaller,  nonmetropolitan  PHAs.  This 
methodology  is  designed  to  be  simple 
enough  to  be  done  by  the  PHA  itself, 
rather  than  by  professional  survey 
organizations,  at  a  cost  of  about  $5,000. 

PHAs  in  nonmetropolitan  areas  may, 
in  certain  circumstances,  do  surveys  of 
groups  of  counties.  All  grouped  county* 
surveys  must  be  approved  in  advance  by 
HUD.  PHAs  are  cautioned  that  the 
resulting  FMRs  will  not  be  identical  for 
the  counties  surveyed;  each  individual 
FMR  area  will  have  a  separate  FMR 
based  on  its  relationship  to  the 
combined  rent  of  the  group  of  FMR 
areas. 

A  PHA  that  plans  to  use  the  RDD 
survey  technique  may  obtain  a  copy  of 
the  appropriate  survey  guide  by  calling 
HUD  USER  on  1-800-245-2691.  Larger 
PHAs  should  request  "Random  Digit 
Dialing  Surveys:  A  Guide  to  Assist 
Larger  Housing  Agencies  in  Preparing 
Fair  Market  Rent  Comments."  Smaller 
PHAs  should  obtain  "Rental  Housing 
Surveys:  A  Guide  to  Assist  Smaller 
Housing  Agencies  in  Preparing  Fair 
Maricet  Rent  Comments."  These  guides 
are  also  available  on  the  Internet  at 
http://www.huduser.org/datasets/ 
fmr.html. 

HUD  prefers,  but  does  not  mandate, 
the  use  of  RDD  telephone  surveys,  or  the 
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more  traditional  method  described  in 
the  small  PHA  survey  guide.  Other 
survey  methodologies  are  acceptable  if 
they  provide  statistically  reliable, 
unbiased  estimates  of  the  40th 
percentile  gross  rent. 

Survey  samples  should  preferably  be 
randomly  drawn  from  a  complete  list  of 
rental  units  for  the  FMR  area.  If  this  is 
not  feasible,  the  selected  sample  must 
be  drawn  so  as  to  be  statistically 
representative  of  the  entire  rental 
housing  stock  of  the  FMR  area.  In 
particular,  siuveys  must  include  units  of 
all  rent  levels  and  be  representative  by 
structure  type  (including  single-family, 
duplex  and  other  small  rental 
properties),  age  ofhousing  unit,  and 
geographic  location.  The  decennial 
Census  should  be  used  as  a  starting 
point  and  means  of  verification  for 
determining  whether  the  sample  is 
representative  of  the  FMR  area's  rental 
housing  stock.  All  survey  results  must 
be  fully  documented. 

A  PHA  or  contractor  that  cannot 
obtain  the  recommended  number  of 
sample  responses  after  reasonable 
efforts  should  consult  with  HUD  before 
abandoning  its  survey;  in  such 
situations  HUD  is  prepared  to  relax 
normal  sample  size  requirements. 

Accordingly,  the  Fair  Market  Rent 
Schedules,  which  will  not  be  codified  in 
24  CFR  part  888,  are  amended  as 
follows: 

Dated:  September  20,  2002. 
Mel  Martinez, 

Secretary. 

Fair  Market  Rents  for  the  Housing 
Choice  Voucher  Program 

Sehedules  B  and  D — General 
Explanatory  Notes 

1.  Geographic  Coverage 

a.  Metropolitan  Areas — FMRs  are 
housing  market-wide  rent  estimates  that 
are  intended  to  provide  housing 
opportunities  throughout  the  geographic 
area  in  which  rental  housing  units  are 
in  direct  competition. 

HUD  uses  the  OMB  Metropolitan 
Statistical  Area  (MSA)  and  Primary 
Metropolitan  Statistical  Area  (PMSA) 
definitions.  Schedule  B  FMRs  are  issued 
for  the  metropolitan  areas  as  defined  by 
OMB,  with  the  exceptions  discussed  in 
paragraph  (b).  The  OMB-defined_ 
metropolitan  areas  closely  correspond  to 
housing  market  area  definitions. 

b.  Exceptions  to  OMB  Definitions — 
The  exceptions  are  coimties  deleted 
from  several  large  metropolitan  areas 
whose  revised  OMB  metropolitan  area 


definitions  were  determined  by  HUD  to 
be  larger  than  the  housing  market  areas. 
The  FMRs  for  the  following  counties 
(shown  by  the  metropolitan  area)  are 
calculated  separately  and  are  shown  in 
Schedule  B  within  their  respective 
States  under  the  "Metropolitan  FMR 
Areas"  listing: 

Metropolitan  Area  and  Counties 
Deleted 

Chicago,  IL 
DeKalb,  Grundy,  and  Kendall 
Counties 
Cincinnati-Hamihon.  OH-KY-IN 
Brown  County,  Ohio;  Gallatin,  Grant 
and  Pendleton  Counties  in 
Kentucky;  and  Ohio  County, 
Indiana 
Dallas,  TX 

Henderson  Coimty 
Flagstaff,  AZ-UT 

Kane  County.  UT 
New  Orleans,  LA 
St.  James  Parish 
Washington,  DC-MD-VA-WV 
Berkeley  and  Jefferson  Counties  in 
West  Virginia;  and  Clarke, 
Culpeper,  King  George,  and  Warren 
Counties  in  Virginia 

c.  Nonmetropolitan  Area  FMRs — 
FMRs  also  are  established  for 
nonmetropolitan  counties  and  for 
county  equivalents  in  the  United  States, 
for  nonmetropohtan  parts  of  counties  in 
the  New  England  states  and  for  FMR 
areas  in  Puerto  Rico,  the  Virgin  Islands, 
and  the  Pacific  Islands. 

d.  Virginia  Independent  Cities — FMRs 
for  the  areas  in  Virginia  shown  in  the 
table  below  were  established  by 
combining  the  Census  data  for  the 
nonmetropolitan  counties  with  the  data 
for  the  independent  cities  that  are 
located  within  the  county  borders. 
Because  of  space  limitations,  the  FMR 
listing  in  Schedule  B  includes  only  the 
name  of  the  nonmetropolitan  Coimty. 
The  full  definitions  of  these  areas, 
including  the  independent  cities,  are  as 
follows: 

Virginia  Nonmetropolitan  County  FMR 
Area  and  Independent  Cities  Included 
With  County 

County/Cities 

Allegheny — Clifton  Forge  and 

Covington 
Augusta — Staunton  and  Waynesboro 
Carroll — Galax 
Frederick — Winchester 
Greensville — Emporia 
Henry — Martinsville 
Montgomery — Radford 
Rockbridge — Buena  Vista  and  Lexington 


Rockingham — Harrisonburg    - 
Southhampton — ^Franklin 
Wise — Norton 

2.  Bedroom  Size  Adjustments 

Schedule  B  shows  the  FMRs  for  0- 
bedroom  through  4-bedroom  units.  The 
FMRs  for  unit  sizes  larger  than  4 
bedrooms  are  calculated  by  adding  15 
percent  to  the  4-bedroom  FMR  for  each 
extra  bedroom.  For  example,  the  FMR 
for  a  5-bedroom  unit  is  1.15  times  the 
4-bedroom  FMR.  and  the  FMR  for  a  6- 
bedroom  unit  is  1.30  times  the  4 
bedroom  FMR.  FMRs  for  single-room- 
occupancy  (SRO)  imits  are  0.75  times 
the  0  bedroom  FMR. 

3.  FMRs  for  Manufactured  Home  Spaces 

FMRs  for  manufactured  home  spaces 
in  the  Housing  Choice  Voucher  program 
are  40  percent  of  the  2-bedroom 
Housing  Choice  Voucher  program 
FMRs,  with  the  exception  of  the  areas 
listed  in  Schedide  D  whose 
manufactured  home  space  FMRs  have 
been  modified  on  the  basis  of  public 
comments.  Once  approved,  the  revised 
manufactured  home  space  FMRs 
establish  new  base-year  estimates  that 
are  updated  annually  using  the  same 
data  used  to  estimate  the  Housing 
Choice  Voucher  program  FMRs.  The 
FMR  area  definitions  used  for  the  rental 
of  manufactured  home  spaces  are  the 
same  as  the  area  definitions  used  for  the 
other  FMRs. 

4.  Arrangement  of  FMR  Areas  and 
Identification  of  Constituent  Parts 

a.  The  FMR  areas  in  Schedule  B  are 
listed  alphabetically  by  metropolitan 
FMR  area  and  by  nonmetropolitan 
county  within  each  State.  The  exception 
FMRs  for  manufactured  home  spaces  in 
Schedule  D  are  listed  alphabetically  by 
State. 

b.  The  constituent  counties  (and  New 
England  towns  and  citi&s)  included  in 
each  metropolitan  FMR  area  are  listed 
immediately  following  the  listings  of  the 
FMR  dollar  amounts.  All  constituent 
parts  of  a  metropolitan  FMR  area  that 
are  in  more  than  one  State  can  be 
identified  by  consulting  the  listings  for 
each  applicable  State. 

c.  Two  nonmetropolitan  counties  are 
listed  alphabetically  on  each  line  of  the 
nonmetropolitan  county  listings. 

d.  The  New  England  towns  and  cities 
included  in  a  nonmetropolitan  part  of  a 
county  are  listed  immediately  following 
the  county  name. 

BILUNG  CODE  4210-62-P 
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SCHEDULE  D   -    FY  2003  FAIR  MARKET  RENTS  FOR  MANUFACTURED  HOME 


SPACES  IN 

THE  SECTION  8  HOUSING  CHOICE  VOUCHER 

PROGRAM 

State 

Area  Nane 

Space 

Rent 

CALIFORNIA 

Los  Angeles -Long  Beach,  CA  PMSA 

- 

$438 

Orange  County,  CA  PMSA 

$532 

Riverside -San  Bernardino,  CA  PMSA 

$349 

San  Diego,  CA  MSA 

$539 

Vallejo- Fairfield -Napa,  CA  PMSA 

$468 

COLORADO 

Boulder -LongRont,  CO  PMSA 

$414 

Denver,  CO  PMSA  _ 

$394 

MARYLAND 

Hagerstown,  MD  PMSA 

$245 

ST.  MARYS 

$376 

NEVADA 

Reno,  NV  MSA 

$430 

NEW  YORK 

Newburgh,  NY -PA  PMSA 

$381 

Rochester,  NY  MSA 

$258 

Utica-Rome,  NY  MSA 

$232 

OREGON 

Portland-Vancouver,  OR-WA  PMSA 

$314 

Salem,  OR  PMSA 

$388 

DESCHUTES 

$276 

PENNSYLVANIA  Adams  County 

$413 

WASHINGTON 

1»J  f\    OT  r%n.  O.AC 

Olympia,  WA  PMSA 

1 

$462 

[FR  Doc.  02-24619  Filed  9-27-02;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Preschool  Curriculum  Evaluation 
Research 

agency:  Office  of  Educational  Research 

and  Improvement,  Etepartment  of 

Education. 

ACTION:  Notice  of  proposed  priority. 

SUMMARY:  The  Assistant  Secretary 
proposes  a  priority  for  Preschool 
Curriculum  Evaluation  Research 
(PCER).  The  Assistant  Secretary  may  use 
this  priority  for  competitions  in  fiscal 
year  (FY)  2003  and  in  later  fiscal  years. 
We  take  this  action  to  implement 
rigorous  evaluations  of  preschool 
curricula  that  will  provide  information 
to  support  informed  choices  of 
classroom  curricula  for  early  childhood 
programs.  We  intend  this  priority  to 
focus  support  on  research  that  wiU 
determine,  through  randomized  clinical 
trials,  whether  one  or  more  curricula 
produce  educationally  meaningful 
effects  on  children. 

DATES:  We  must  receive  your  comments 
on  or  before  October  30.  2002. 
ADDRESSES:  Address  all  comments  about 
this  proposed  priority  to  Heidi 
Schweingruber,  U.S.  Department  of 
Education,  555  New  Jersey  Avenue, 
NW.,  room  602-c,  Washington.  DC 
20208-5501.  You  may  fax  your 
comments  to  (202)  219-1402.  If  you 
prefer  to  send  your  comments  through 
the  Internet,  use  the  following  address: 
heidi.  sch  weingru  ber@ed.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Heidi  Schweingruber.  Telephone:  (202) 
219-2040  or  via  the  Internet, 
heidi.schweingruber@ed.gov. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDY),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT.  I 

SUPPLEMENTARY  INFORMATION: 

Invitation  To  Comment 

We  invite  you  to  submit  comments 
regarding  this  proposed  priority.  We 
also  invite  you  to  assist  us  in  complying 
with  the  specific  requirements  of 
Executive  Order  12866  and  its  overall 
requirement  of  reducing  regulatory 
burden  that  might  result  from  this 
proposed  priority.  Please  let  us  know  of 
any  further  opportunities  we  should 
take  to  reduce  potential  costs  or  increase 
potential  benefits  while  preserving  the 


effective  and  efficient  administration  of 
the  program. 

During  and  after  the  comment  period, 
you  may  inspect  all  public  comments 
about  this  proposed  priority  in  room 
602-c,  555  New  Jersey  Avenue,  NW., 
Washington,  DC,  between  the  hours  of 
8:30  a.m.  and  4  p.m..  Eastern  time. 
Monday  through  Friday  of  each  week 
except  Federal  holidays. 

Assistance  to  Individuals  With 
Disabilities  in  Reviewing  the 
Rulemaking  Record 

On  request,  we  will  supply  an 
appropriate  aid.  such  as  a  reader  or 
print  magnifier,  to  an  individual  with  a 
disability  who  needs  assistance  to 
review  the  comments  or  other 
documents  in  the  public  rulemaking 
record  for  this  proposed  priority.  If  you 
want  to  schedule  an  appointment  for 
this  type  of  aid.  please  contact  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

General  Information 

The  Secretary  believes  that  research 
that  provides  evidence  about  the 
effectiveness  of  preschool  curricula  for 
supporting  school  readiness  is  essential 
to  improving  educational  opportimity 
for  all  children. 

The  proposed  priority  is  based  on 
responses  to  the  first  PCER  competition 
held  in  FY  2002.  In  reviewing  the 
content  of  applications  and  feedback 
fit>m  applicants,  we  have  revised  the 
priority.  For  background  information, 
you  may  view  the  original  notice 
soliciting  applications  for  the  FY  2002 
PCER  competition  on  the  Internet  at: 
http  -.11  www.  ed.gov/IegisIation/ 
FedRegister/announcements/2001-4/ 
12170lb.html. 

We  will  announce  the  final  priority  in 
a  notice  in  the  Federal  Register.  We  will 
determine  the  final  priority  after 
considering  responses  to  this  notice  and 
other  information  available  to  the 
Department.  This  notice  does  not 
preclude  us  fi-om  proposing  or  funding 
additional  priorities,  subject  to  meeting 
applicable  rulemaking  requirements. 

Note:  This  notice  does  not  solicit 
applications.  In  any  year  in  which  we  choose 
to  use  this  proposed  priority,  we  invite 
applications  through  a  notice  in  the  Federal 
Register.  When  inviting  applications  we 
designate  the  priority  as  absolute, 
competitive  preference,  or  invitational.  The 
effect  of  each  type  of  priority  follows: 

Absolute  priority:  Under  an  absolute 
priority  we  consider  only  applications  that 
meet  the  priority  (34  CFR  75.105(c)(3)). 

Competitive  preference  priority:  Under  a 
competitive  preference  priority  we  give 
competitive  preference  to  an  application  by 
either  (1)  awarding  additional  points, 
depending  on  how  well  or  the  extent  to 


which  the  application  meets  the  competitive 
priority  (34  CFR  75.105(c)(2)(i));  or  (2) 
selecting  an  application  that  meets  the 
competitive  priority  over  an  application  of 
comparable  merit  that  does  not  meet  the 
priority  (34  CFR  75.105(c)(2)(ii)). 

Invitational  priority:  Under  an  invitational 
priority  we  are  particularly  interested  in 
applications  that  meet  the  invitational 
priority.  However,  we  do  not  give  an 
application  that  meets  the  invitational 
priority  a  competitive  or  absolute  preference 
over  other  applications  (34  CFR  75.105(c)(1)). 

Priority 

Preschool  Curriculum  Evaluation 
Research 

Background 

The  importance  of  early  child-care 
and  preschool  experiences  in 
supporting  cognitive  development  and 
other  skills  essential  to  a  successful 
transition  into  school  is  a  focus  of  the 
administration's  early  childhood 
initiative — Good  Start.  Grow  Smart.    - 
This  initiative  calls  attention  to  the  need 
for  preschool  programs  to  enhance  their 
instructional  content  in  order  to  ensure 
that  yoimg  children  start  school  with 
the  skills  that  will  lead  to  continued 
academic  success. 

The  evidence  that  would  allow 
informed  choices  of  classroom  curricula 
for  early  childhood  programs  is  weak. 
Rigorous  preschool  program  evaluations 
that  exist  are  for  programs  designed  and 
delivered  decades  ago.  The  results  from 
historical  evaluations  of  preschool 
curricula  and  current  research  on  the 
learning  and  development  of  young 
children  provide  some  insights  into 
general  features  of  successfiil  preschool 
programs.  However,  they  give  little 
guidance  for  selecting  from  among  the 
ever-expanding  list  of  available 
preschool  {rurricula.  The  proposed 
priority  is  intended  to  address  the  lack 
of  rigorous,  systematic  evaluation  of 
preschool  ciuricula  currently  in  use. 

PCER  is  intended  to  build  on  recent 
initiatives  aimed  at  evaluating  the 
preschool  experiences  of  children. 
These  initiatives  include  The  Family 
and  Child  Experiences  Survey  (FACES) 
undertaken  by  Head  Start,  and  the  Early 
Childhood  Longitudinal  Survey- 
Kindergarten  (ECLS-K)  and  the  Early 
Childhood  Longitudinal  Survey-Birth 
Cohort  (ECLS-B).  both  ongoing  projects 
of  the  National  Center  for  Education 
Statistics  within  OERI. 

The  outcomes  of  greatest  interest  to 
PCER  are  those  skills  that  are  most 
highly  predictive  of  academic  success  in 
the  early  years  of  elementary  school  and 
that  are  most  amenable  to  influence  by 
factors  within  the  realm  of  classroom 
curricula  and  practice.  These  outcomes 
include  language  development.  pre> 
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reading  and  pre-math  abilities, 
cognition,  general  knowledge,  and 
social  competence. 

The  curricida  of  primary  interest  to 
PCER  are  those  with  sufficient 
standardized  training  procedures  and 
published  curriculum  materials  to 
support  implementation  of  the 
curriculum  by  entities  other  than,  and  at 
a  distance  from,  the  curriculum 
developers.  In  addition,  the  curricula  of 
interest  to  PCER  are  those  that  focus  on 
the  child  outcomes  described  in  the 
preceding  paragraph  and  those  with 
instructional  approaches  supported  in 
the  scientific  literature  on  learning  and 
instruction. 

An  applicant  is  not  expected  to 
compare  different  well-articulated,  well- 
implemented  preschool  ciirricula, 
though  we  do  not  discourage  these. 
Rather,  we  anticipate  that  the  typical 
applicant  will  propose  to  implement  a 
well-articulated,  well-implemented 
curriculum  and  compare  it  to  the 
prevailing  approach,  which  is  likely  to 
be  a  home-grown,  unlabeled  preschool 
experience  that  lacks  specific 
instructional  goals  and  a  detailed 
ctirriculum. 

PCER  is  not  intended  to  support  the 
development  of  new  curricula,  nor  to 
support  research  on  interventions  for 
children  frt)m  birth  to  3  years  of  age. 
These  efforts  are  the  focus  of  other 
programs  of  research  to  be  sponsored  by 
other  Federal  agencies  participating  in 
the  Interagency  Task  Force  in  Early 
Childhood  Development. 

Grantees  would  coordinate  with  a 
national  evaluation  coordinator,  funded 
separately  by  OERI.  to  ensure  that 
evaluations  carried  out  in  different 
locations  follow  consistent  protocols 
and  use  a  core  set  of  comparable 
measiues.  The  cross-site  data  collected 
by  the  national  coordinator  would  be 
returned  to  grantees  in  a  timely  manner 
for  their  own  use.  For  the  purposes  of 
planning  proposed  studies  and 
calculating  participant  burden,  a  full 
listing  of  the  measures  and  procedures 
used  in  the  2002-2003  PCER  data 
collection  can  be  foiind  at:  http:// 
pcer.rti.org. 

Description  of  Priority 

Each  applicant  must  propose  to  (a) 
implement  one  or  more  pre- 
kindergarten  (pre-K)  curricula,  with 
attention  to  fidelity  of  the  curriculum 
implementation;  and  (b)  coordinate  with 
a  national  coordinator  the  assessment  of 
children  and  classrooms  in  the  fall  and 
spring  of  the  pre-K  year,  and  in  the 
spring  of  the  kindergarten  and  first 
grade  year. 

(a)  Specifically,  an  applicant  must — 


(1)  Provide  a  letter  of  cooperation 
imm.  participating  preschool  programs 
for  the  purposes  of  conducting  the 
research.  In  the  letter  of  cooperation, 
representatives  of  the  preschool  would 
have  to  clearly  indicate  and  accept  the 
responsibilities  associated  with 
participating  in  the  study.  These 
responsibilities  must  include — 

(i)  Agreement  to  provide  a  sufficient 
number  of  preschool  sites  and 
classrooms  to  participate  in  the  study; 
and 

(ii)  Agreement  to  the  random 
assigimient  of  children  or  classrooms  to 
the  curriculum  being  evaluated  versus 
one  or  more  comparison  approaches; 

(2)  Provide  an  on-site  coordinator  to 
manage  all  aspects  of  data  collection, 
curriculum  implementation,  and 
interaction  with  the  national 
coordinator; 

(3)  Be  prepared  to  obtain  informed 
consent  of  parents  of  children 
participating  in  the  study,  and  of  all 
teachers  and  other  administrators  frvm 
whom  data  will  be  collected; 

(4)  Be  prepared  to  provide  all 
necessary  materials  and  professional 
development  to  teachers  and  staff  to 
implement  the  curriculum  to  be 
evaluated  in  the  intervention 
classrooms; 

(5)  Be  prepared  to  make  all  on-site 
arrangements  necessary  for  the  national 
coordinator  to  assess  participating 
children  and  classrooms; 

(6)  Be  prepared  to  conduct  face-to- 
foce  interviews  with  parents  and 
provide  incentives  for  parent 
participation  in  the  interviews; 

(7)  Be  prepared  to  work  with  the 
national  evaluation  contractor  for  the 
collection  of  cross-site  data,  in 
coordination  with  any  local  data 
collection  activities;  and 

(8)  Be  prepared  to  send  at  least  one 
representative  to  attend  up  to  two 
meetings  each  year  of  all  of  the  grantees, 
national  coordinator,  and  Federal  staff. 
The  applicant's  budget  must  include 
travel  hinds  for  these  purposes. 

(b)  An  applicant  must  also  do  the 
following: 

(1)  Be  able  to  guarantee  access  to  a 
miniiniim  of  10  classrooms  with  a  total 
of  150  children.  The  national 
coordinator  can  accommodate  data 
collection  using  the  core  PCER  battery 
for  a  maximum  of  20  classrooms  and 
300  children  for  each  applicant.  An 
applicant  that  proposes  to  include  more 
than  this  maximum  must  include  the 
costs  of  additional  data  collection  in  its 
budget. 

(2)  Propose  to  include  only  children 
who  are  of  an  age  in  the  first  year  of  the 
study  to  be  eligible  for  entrance  into 
public  kindergarten  in  the  second  year. 


(3)  Either  focus  on  preschools  that 
serve  children  from  low-income 
backgrounds  or  assure  that  these 
children  are  present  in  significant 
niunbers  within  the  preschool 
classrooms  that  are  sampled. 

(4)  Employ  random  assignment  in  the 
evaluation  design.  A  preschool  program 
that  is  to  be  a  site  for  curriculum 
implementation  must  agree  to  cooperate 
fully  with  the  random  assignment  as  a 
condition  for  the  applicant  to  receive  an 
award. 

To  facilitate  random  assignment,  we 
encourage  applicants  to  consider  the  use 
of  incentives  for  schools  and  families. 
These  may  include,  but  are  not  limited 
to:  compensation  for  additional 
preschool  staff  time  required  to 
cooperate  with  the  research  effort; 
funding  for  a  new  classroom;  provision 
of  additional  resources  to  enable  a 
program  to  conduct  new  activities; 
securing  vehicles  for  transportation;  and 
stipends  to  families. 

yS)  Provide  a  convincing  rationale  for 
its  intervention  being  likely  to  improve 
children's  outcomes  compared  with  the 
practices  used  in  the  control  or 
comparison  conditions.  In  this  regard 
and  for  all  the  projects,  we  require  a 
reasonable  assumption  that  children  in 
the  intervention  classrooms  will 
experience  neutral  to  positive 
outcomes — rather  than  negative 
outcomes — compared  with  children  in 
the  control  classrooms. 

(6)  Follow  children  who  participate  in 
studies  of  PCER  currictila  that  generate 
educationally  meaningful  effects  at  the 
end  of  the  pre-K  year  into  kindergarten 
and  first  grade.  The  national  coordinator 
will  assess  all  children  at  follow-up  in 
both  the  intervention  and  control  or 
comparison  conditions.  However,  each 
grantee  would  be  responsible  for  making 
arrangements  for  these  assessments, 
including  obtaining  parental  permission 
and  negotiating  access  to  children  for 
testing  in  their  schools. 

The  applicant  must  address  how  it 
will  provide  access  to  children  for 
follow-up  testing.  The  grantee  would 
also  be  responsible  for  conducting 
interviews  with  parents,  using  the 
established  PCER  parent  interview,  each 
time  children  and  classrooms  are 
assessed  by  the  national  coordinator. 

(c)  Evaluation  Design:  The  applicant 
must  propose  an  evaluation  design  that 
includes  the  following: 

(1)  A  description  ofthe  control 
condition  and  the  intervention 
condition  or  conditions. 

(2)  An  explanation  of  procedures  for 
random  assignment  and  discussion  of 
procedures  for  tracking  fidelity  to  the 
assignment  and  potential  sources  of 
contamination. 
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(3)  The  logic  of  sampling  so  as  to 
capture,  to  the  degree  possible,  diversity 
in  the  preschool  population  to  be 
studied.  Core  variables  an  applicant 
should  consider  for  capturing  diversity 
include:  race,  ethnicity  status  or 
language  status  or  both;  household 
income;  and  parental  education. 

(4)  A  discussion  of  possible  variations 
in  the  structiire  of  the  participating 
preschool  program  or  programs  (part- 
day  or  full  day,  public  or  private,  profit 
or  non-profit,  etc.)  and  how  the 
applicant  will  take  these  variations  into 
consideration  in  the  evaluation  design. 

(5)  A  discussion  of  how  the  applicant 
will  document  implementation  of  and 
fidelity  to  the  curriculiun. 

(d)  Partners  and  consultants:  An 
applicant  that  is  not  a  research 
organization  must  obtain  the  services  of 
at  least  one  consultant  who  is  an 
established  researcher  and  who  has 
committed  enough  time  to  the  project  to 
assure  the  integrity  of  the  local 
evaluation  and  to  participate  in  all 
required  meetings. 

An  applicant  that  is  a  research 
organization  may  involve  curriculum 
developers  or  distributors  in  the  project, 
from  having  the  curriculum  developers 
as  full  partners  in  its  proposal  to  using 
off-the-shelf  curriculum  materials 
without  involvement  of  the  developer  or 
publisher.  Involvement  of  the 
curriculum  developer  or  distributor 
must  not  jeopardize  the  objectivity  of 
the  evaluation  and  must  not  involve  a 
level  of  professional  training  or  support 
for  the  curriculum  that  rises  above  that 
available  to  ordinary  adopters  of  the 
curriculiun. 

In  addition,  an  applicant  that  is  a 
commercial  curriculimi  developer  must 
indicate  in  the  budget  summary  the 
value  of  any  nonfederal  resources  that 
would  be  devoted  to  the  research 
project,  such  as  their  curriculum 
products. 


Additional  Consideratioiis 

In  any  given  year,  the  Secretary  may, 
in  the  application  notice,  do  either  or 
both  of  the  following: 

(a)  Give  competitive  preference  to 
applicants  proposing  to  evaluate 
preschool  curricula  not  currently  under 
study  by  existing  PCER  grantees. 

(b)  Request  or  require  proposals  that 
incorporate  complementary  research 
studies  to  further  knowledge  of  the 
mechanisms  by  which  curricula  support 
children's  learning.  The  complementary 
research  may  address  a  range  of  issues 
related  broadly  to  ouriculiun 
effectiveness,  such  as  the  impact  of 
ciuriculum  implementation  on 
preschool  staff,  the  influence  of 
individual  differences  in  children  on 
program  impact,  the  development  of 
instnunentation,  or  other  related  topics. 

Complementary  research  provides  an 
opportunity  to  identify  outcomes  that, 
because  of  data  constraints,  are  not 
explored  in  the  core  evaluation  or  are 
specific  to  an  individual  site.  It  expands 
the  possibilities  for  multiple  measiues 
of  the  same  variable,  and  for  the 
development  of  new  measures. 
Complementary  research  designs  may 
involve  continued  pre-K 
implementations  and  ongoing  research 
in  the  pre-K  setting  for  some  or  all  years 
of  the  grant  while  children  in  the  first 
cohort  are  being  followed  into  first 
grade. 

Two  areas  of  complementary  research 
are  of  particular  interest: 

(1)  Studies  that  address  how 
individual  or  background  differences  in 
children  interact  with  the  curriculum  to 
influence  developmental  outcomes. 
These  studies  would  address  the 
question:  For  which  children  imder 
which  conditions  is  the  curriculum 
most  successful? 

(2)  Studies  that  compare  different 
versions  of  the  curriculum  or  different 


approaches  to  implementation  in  order 
to  identify  key  features  of  the 
curriculum  and  approaches  that  might 
improve  effectiveness  and  ease  of 
implementation.  These  studies  would 
address  the  question:  Under  what 
circumstances  does  the  curriculima 
achieve  the  greatest  impact? 

Intergovernmental  Review 

This  program  is  not  subject  to 
Executive  Order  12372  and  the 
regulations  in  34  CFR  part  79. 

Electronic  Access  to  This  Document 

You  may  view  this  docimient,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  http://www.ed.gov/ 
legisIation/FedRegister. 

To  use  PDF,  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  fiee 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  bee,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.305J  Preschool  Curriculum 
Evaluation  Research  Program) 

Program  Authority:  20  U.S.C.  6031 . 
Dated:  September  24,  2002. 
Grover  J.  Whitehurst, 

Assistant  Secretary  for  Educational  Research 

and  Improvement. 

[FR  Doc.  02-24656  Filed  9-27-02;  8:45  am] 
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Part  IV 

Federal  Emergency 
Management  Agency 

44  CFR  Parts  6l  and  206 
Disaster  Assistance;  Federal  Assistance  to 
Individuals  and  Households;  and  National 
Flood  Insurance  Program  (NFIP);  Group 
Flood  Insurance  Program  (GFIP);  Final 


61446        Federal  Register /Vol.  67,  No.  189 /Monday.  September  30,  2002 /Rules  and  Regulations 


FEDERAL  EMERGENCY    . 
MANAGEMENT  AGENCY 


44  CFR  Part  206 
RIN  3067-AD25 


Disaster  Assistance;  Federal 
Assistance  to  Individuals  and 
Households 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Interim  final  rule. 

summary:  This  interim  final  rule 
implements  subsection  206(a)  of  the 
Disaster  Mitigation  Act  of  2000  by 
consolidating  "Temporary  Housing 
Assistance"  and  "Individual  and  Family 
Grant  Programs"  into  a  single  program 
called  "Federal  Assistance  to 
Individuals  and  Households."  Through 
this  consolidation  we  are  attempting  to 
streamline  the  provision  of  assistance  to 
disaster  victims. 

DATES:  Effective  Date:  This  rule  is 
effective  on  September  30,  2002. 

Applicability  Date:  This  rule  applies 
to  Emergencies  and  Major  Disasters 
declared  on  or  after  October  15,  2002. 

Comment  Date:  Please  submit  written 
comments  on  or  before  April  15,  2003. 
ADDRESSES:  Please  send  any  comments 
to  the  Rules  Docket  Clerk,  Office  of  the 
General  Counsel,  Federal  Emergency 
Management  Agency,  room  840,  500  C. 
Street,  SW.,  Washington.  DC  20472,  or 
(fax)  (202)  64&-4536,  or  (e-mail) 
rules@fema.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Hirsch;  Response  and  Recovery 
Directorate;  (202)  646-4099,  or  (e-mail) 
at  Michael.Hirsch@fema.gov.  or 
Lumumba  Yancey,  Response  and 
Recovery  Directorate,  (202)  646-3939,  or 
(e-mail)  at  Lumumba.  Yancey@fema.gov. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  enactment  of  subsection  206(a)  of 
the  Disaster  Mitigation  Act  of  2000,  Pub. 
L.  106-390,  Congress  effectively 
combined  into  one  section  of  the  Robert 
T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  ("the  Stafford 
Act")  what  previously  had  been  two 
separate  provisions.  The  first  is  the 
previous  version  of  section  408  of  the 
Stafford  Act,  42  U.S.C.  5174,  entitled 
"Temporary  Housing  Assistance."  The 
second  is  section  411  of  the  Stafford 
Act,  42  U.S.C.  5178,  entitled 
"Tndividual  and  Family  Grant 
Programs."  This  consolidation  of 
sections  408  and  411  of  the  Stafford  Act 
becomes  effective  on  October  15,  2002. 

When  we  published  the  proposed  rule 
to  implement  the  new  Individuals  and 
Households  Program  ("MP")  authority, 
we  solicited  comments  on  a  wide 


variety  of  issues.  In  response  we  haye 
received  comments  from  twenty  States, 
as  well  as  the  National  Emergency 
Management  Agency  (NEMA),  the 
International  Association  of  Emergency 
Managers  (lAEM),  and  one  local 
government.  Many  of  the  comments  we 
received  expressed  similar  reactions  to 
the  issues  which  were  raised  in  the 
proposed  rule.  In  addition,  we  received 
a  number  of  comments  on  the  concept 
of  a  Memorandum  of  Understanding 
which  we  had  planned  to  use  in  the 
course  of  our  implementation  of  the 
new  IHP  program.  This  Supplementary 
Information  discussion  describes  the 
comments  we  received  on  the  proposed 
rule,  as  well  as  the  decisions  we  made 
in  response  to  the  public's  input.  To 
facilitate  a  review  of  the  comments  and 
our  decision-making,  the  balance  of  this 
discussion  is  divided  under  headings 
that  describe  the  various  issues  that  this 
rulemaking  raises. 

FEMA  V.  State  Administration  of  IHP 

Even  before  FEMA  published  the 
proposed  IHP  rule,  a  number  of  States 
had  expressed  a  desire  to  actively 
participate  in  the  administration  of  IHP. 
We  identified  this  as  a  significant  issue 
when  we  published  the  proposed  rule, 
and  most  of  the  States  that  provided 
comments  addressed  this  issue. 
Although  one  conunenter  expressed  the 
belief  that  IHP  would  function  most 
efficiently  if  FEMA  was  consistently 
responsible  for  the  implementation  of 
the  entire  program,  a  substantial 
majority  of  the  commenters  felt  that  the 
IHP  process  should  provide  States  with 
opportunities  to  be  active  partners  in 
the  administration  of  the  new  program. 
Virtually  all  of  the  States  expressed 
approval  of  FEMA's  willingness  to 
provide  four  different  options  for  the 
implementation  of  the  "Other  Needs" 
assistance  that  is  authorized  by 
subsections  408(e)  and  (f)  of  the  Stafford 
Act,  42  U.S.C.  5174(e)  and  (f).  These 
options  ranged  from  a  program  which  is 
administered  exclusively  by  FEMA,  to 
one  that  is  administered  by  FEMA  with 
substantial  State  involvement,  to  one 
that  is  administered  by  the  State  with 
substantial  FEMA  assistance,  to  a  final 
option  pursuant  to  which  the  State 
would  administer  the  entire  "Other 
Needs"  assistance  with  minimal  FEMA 
participation.  See  206.120  of  the  interim 
final  rule.  Several  commenters 
questioned  whether  FEMA  is  authorized 
to  reimburse  State  administrative  costs 
when  FEMA  is  administering  the 
program  with  State  involvement  in  the 
program.  These  comments  are  based  on 
the  fact  that  subsection  408(f)  of  the 
Stafford  Act  explicitly  authorizes  FEMA 
to  make  grants  to  cover  State  "Other 


Needs"  administrative  expenses  only 
when  the  States  is  administering  the 
program.  We  have  determined  that 
because  there  is  no  explicit  authority  for 
FEMA  to  provide  reimbursement  to 
States  when  FEMA  is  administering  the 
program  under  subsection  408(e)  of  the 
Act,  no  such  reimbursement  is 
authorized.  Therefore,  we  are  now  only 
offering  three  options  to  the  State  for  the 
implementation  of  the  "Other  Needs" 
assistance  program — a  program 
administered  exclusively  by  FEMA,  one 
administered  by  the  State  with 
substantial  FEMA  assistance,  and  one 
administered  by  the  State  vntii  minimal 
FEMA  participation. 

Whicnever  option  a  State  chooses  in 
the  context  of  the  "Other  Needs" 
assistance,  FEMA  will  always  provide 
75  percent  of  the  grant  funds,  and  the 
State  is  obliged  to  provide  the  balance 
of  the  "Other  Needs"  assistance. 
Although  FEMA  initially  expressed  a 
desire  for  all  States  to  choose  by  May  1, 
2002,  a  particular  option  for  the  method 
of  administering  "Other  Needs" 
assistance  during  the  balance  of  this 
calendar  year,  we  recognize  that  an 
early  decision  on  this  important  issue  is 
not  feasible  for  most  States,  so  we 
decided  not  to  require  such  a  decision 
immediately.  However,  after  the  interim 
final  rule  is  published  we  expect  that 
States  will  become  familiar  with  the 
new  IHP  and  will  as  a  result  become 
more  comfortable  making  such  choices 
reasonably  promptly. 

One  of  the  consistent  themes  in  the 
State  comments  we  received  relates  to 
the  potential  for  appeals  of  IHP 
decisions  and  the  possibility  that  States 
may  want  to  play  a  role  as  advocate  for 
disaster  victims.  A  number  of  the  States 
expressed  an  inclination  for  FEMA  to 
administer  IHP,  but  also  expressed  a 
desire  to  be  able  to  play  an  advocacy 
role  for  disaster  victims.  A  number  of 
States  also  were  concerned  with  the 
provision  of  the  proposed  rule  which 
indicates  that  FEMA  can  take  up  to  90 
days  to  respond  to  appeals  from 
applicants  for  IHP  assistance.  See  44 
CFR  206.115(f)  of  the  proposed  rule.  We 
retained  the  90  day  appeal  provision  in 
the  interim  final  rule  at  44  CFR 
206.115(f)  because  under  section  423(b) 
of  the  Stafford  Act  any  appeal  decision 
must  be  rendered  within  90  days. 
However,  the  overwhelming  majority  of 
appeals  in  the  context  of  the  previous 
temporary  housing  and  Individual  and 
Family  Grant  programs  are  routinely 
answered  in  less  than  30  days,  so  we 
anticipate  that  FEMA  will  not  normally 
need  90  days  to  respond  to  appeals 
under  IHP.  FEMA  wiU  work  with  States 
to  ensiu«  that  they  will  be  able  to 
provide  advisory  and  advocacy 
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assistance  to  IHP  applicants  whose 
applications  for  assistance  under  IHP 
are  pending. 

State  Administrative  Plan  and  Other 
mP  Documentation 

As  we  described  in  the  proposed  rule 
and  the  Supplementary  Information 
discussion  relating  to  that  document,  we 
initially  intended  to  ask  each  State  to 
sign  an  annual  Memorandimi  of 
Understanding  (MOU)  with  FEMA  in 
which  each  State  would  identify  in 
advance  of  the  occurrence  of  disasters 
the  extent  to  which  the  State  wovdd 
participate  in  the  administration  of  the 
Other  Needs  Assistance  portion  of  IHP 
during  that  year.  One  State  expressed  a 
concern  that  FEMA's  proposal  to  require 
States  to  execute  MOUs,  in  addition  to 
our  plan  to  develop  State  Management 
Plans  (in  lieu  of  the  previous  Individual 
and  Family  Grant  State  Administrative 
Plans)  and  an  MOU  Support  Guide, 
constituted  excessive  IHP 
documentation.  The  conunenter 
suggested  that  this  type  of  IHP 
documentation  be  limited  as  much  as 
possible  so  as  not  to  overburden  the 
system.  On  the  other  hand,  several 
States  expressed  a  concern  that  FEMA 
has  not  provided  adequate 
documentation  to  clearly  describe  the 
process  by  which  IHP  will  be 
administered. 

FEMA  and  all  of  the  States  that 
commented  on  the  proposed  rule  realize 
that  FEMA  needs  to  develop 
documentation  that  is  adequate  to 
clarify  the  rules  for  the  administration 
of  IHP  and  to  ensure  consistency  and 
fairness  in  its  implementation 
throughout  the  United  States.  We  also 
recognize  that  it  would  be 
counterproductive  for  FEMA  to  require 
the  use  of  excessive  documentation  in 
our  development  of  the  program's  basic 
ground  rules.  Therefore,  we  decided  to 
consolidate  the  MOU  as  a  "pre-planning 
portion"  into  the  State  Administrative 
Plan  for  Other  Needs  Assistance.  We 
believe  that  a  single  consolidated 
document  as  outlined  in  206.120(b)  will 
balance  the  need  for  clarity  and 
conciseness  when  either  the  State  or 
FEMA  administers  Other  Needs 
Assistance. 

State  Administration  of  Disaster 
Housing  Operations 

We  also  pointed  out  in  the  proposed 
rule  that  States  would  be  given  the 
option  of  participating  in  the 
management  of  "direct"  temporary 
housing  assistance  (i.e.,  the  provision  of 
mobile  homes  and  travel  trailers)  under 
section  408  of  the  Stafford  Act.  See  42 
U.S.C.  5174(c)(1)(B).  Several  entities 
questioned  whether  FEMA  is  authorized 


to  permit  States  to  participate  in  the 
administration  of  the  provision  of 
housing  assistance.  Because  there  is  no 
explicit  authority  for  States  to 
participate  in  the  administration  of 
housing  activities  under  subsection 
408(c)  of  the  Stafford  Act  (as  there  is 
imder  subsection  408(f)  of  the  Act  with 
respect  to  the  provision  of  "Other 
Needs"  assistance),  we  have  concluded 
that  Congress  did  not  intend  to 
authorize  State  participation  in  disaster 
housing  activities  under  subsection 
408(c)  of  the  Act.  Therefore,  we  have 
decided  not  to  retain  the  option  of 
allowing  States  to  participate  in  the 
administration  of  "direct"  temporary 
housing  assistance.  Accordingly,  the 
interim  final  IHP  rule  will  not  contain 
language  permitting  the  State  to 
administer  "direct"  temporary  housing 
activities.  However,  this  decision  will 
not  impact  the  general  statutory 
mandate  that  States  provide  group  sites, 
.complete  with  utilities,  in  the  course  of 
the  provision  of  "direct  housing" 
assistance. 

Period  of  IHP  Assistance 

As  we  pointed  out  when  we 
published  the  proposed  IHP  rule, 
subsection  408(a)(3)  of  the  previous 
version  of  section  408  of  the  Stafford 
Act  stated  "Federal  financial  and 
operational  assistance  under  this  section 
shall  continue  for  no  longer  than  18 
months.*   *  *"  Section  411  of  the 
Stafford  Act  does  not  contain  any 
specific  time  limitation  relating  to  the 
Individual  and  Family  Grant  Program. 
On  the  other  hand,  under  the  amended 
version  of  section  408,  42  U.S.C. 
5174(c)(l)(B)(ii),  the  only  type  of 
temporary  housing  assistance  that  is 
time  limited  (to  18  months)  is  "direct" 
temporary  housing  assistance  (e.g., 
mobile  homes  and  travel  trailers).  When 
we  published  the  proposed  rule  we 
indicated  that  we  were  inclined  to 
establish  a  standard  period  of  18  months 
for  IHP  assistance  to  be  available.  See 
206.110(e)  of  the  proposed  rule. 
However,  we  also  solicited  comments 
on  this  aspect  of  IHP. 

We  received  a  wide  variety  of 
comments  on  this  issue.,  A  number  of 
States  believed  that  there  should  be  a 
standard  period  of  IHP  assistance  up  to 
18  months.  One  State  suggested  that 
there  shoidd  be  a  standard  period  of  IHP 
assistance,  but  it  should  extend  to  24 
months.  Another  State  believed  there 
should  not  be  a  standard  period  of  IHP 
assistance,  but  that  instead  FEMA 
should  continue  to  provide  such 
assistance  imtil  the  maximum  amount 
of  assistance  (i.e.,  the  statutory  cap  of 
$25,000)  was  reached.  Some  conunents 
also  expressed  the  belief  that  "Other 


Needs"  assistance,  which  is  intended 
only  to  address  immediate  necessary 
expenses  and  serious  needs,  need  not 
remain  available  for  as  long  as  18 
months. 

Although  we  have  decided  to  retain  a 
regulatory  deadline  beyond  which  IHP 
assistance  will  normally  not  be  available 
(See  206.110(e)  of  the  interim  final  rule), 
the  interim  final  rule  also  gives  FEMA's 
Associate  Director  for  Response  and 
Recovery  the  discretionary  authority  to 
extend  this  period  under  extraordinary 
circumstances  if  an  extension  would  be 
in  the  public  interest.  Although  we  have 
opted  to  establish  an  18  month  period 
for  the  provision  of  IHP  assistance,  we 
note  that  the  statutory  cap  for  such 
assistance  has  already  been  set  at 
$25,000,  and  in  most  cases  that  cap 
would  be  exceeded  within  1 8  months — 
indeed,  in  many  urban  areas  where 
FEMA  might  provide  rental  assistance 
while  a  disaster  victim's  home  is  being 
repaired,  the  $25,000  cap  could  be 
reached  well  before  18  months  have 
passed.  With  respect  to  the  concern 
about  the  implicit  limitation  of  "Other 
Needs"  assistance  to  address  only 
immediate  and  short-term  needs,  we 
believe  that  it  is  not  likely  that  we  will 
continue  to  receive  "Other  Needs" 
applications  for  extended  periods,  so  it 
is  not  necessary  to  establish  a  shorter 
regulatory  limit  on  the  period  during 
which  such  assistance  may  be  available. 

$5,000  Cap  on  Housing  Repair 
Assistance 

When  we  published  the  proposed  rule 
on  this  new  provision  of  the  Stafford 
Act,  We  explained  that  subsection 
408(c)(2),  42  U.S.C.  5174(c)(2),  contains 
a  $5,000  cap  on  the  amount  of 
assistance  that  FEMA  is  authorized  to 
provide  for  the  repair  of  owner- 
occupied  private  residences  which  have 
been  damaged  by  disasters.  Under  the 
previous  provision  of  section  408  of  the 
Stafford  Act,  there  was  no  cap  relating 
to  this  type  of  assistance.  We  received 
a  number  of  comments  on  this  new 
provision  of  the  Stafford  Act,  and  all  of 
them  expressed  the  belief  that  this  cap 
would  imprudently  limit  FEMA's  ability 
to  provide  meaningful  housing  repair 
assistance  to  many  disaster  victims.  We 
agree  with  this  concern,  and  as  a  result 
are  seeking  a  modification  to  this 
provision.  However,  until  such  a  change 
is  made,  FEMA  does  not  have  the 
discretion  to  exceed  this  $5,000  cap  for 
housing  repairs  to  homeowners. 

Permanent  Housing  Authority 

In  the  proposed  rule,  which  we 
published  on  January  23,  2002.  we 
described  the  new  provision  of  the 
Stafford  Act  that  authorizes  FEMA  to 
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provide  assistance  for  the  construction 
of  housing  in  insular  areas  and  other 
remote  locations  to  replace  primary 
residences  that  are  destroyed  during 
disasters.  That  provision,  which  appears 
at  subsection  408(c)(4)  of  the  Stafford 
Act,  42  U.S.C.  5174(c)(4),  authorizes 
FEMA  to  "provide  financial  assistance 
or  direct  assistance  to  individuals  or 
households  to  construct  permanent 
housing  in  insular  areas  outside  the 
continental  United  States  and  in  other 
remote  locations  *  *  *  "  when  no 
alternative  housing  resources  are 
available  and  when  other  types  of 
housing  assistance  are  not  feasible  or 
cost  effective. 

Virtually  all  of  the  comments  we 
received  on  this  provision  of  the  rule 
were  supportive  of  the  new  authority. 
However,  one  commenter  suggested  that 
FEMA  interpret  this  new  authority  more 
expansively  when  affordable  housing 
shortages  exist  in  many  States, 
particularly  where  new  types  of 
permanenf  housing  are  available  at  very 
reasonable  rates.  TTie  commenter 
suggested  that  FEMA  should  consider 
the  provision  of  permanent  housing 
construction  whenever  it  might  be  cost- 
effective,  regardless  of  the  remoteness  of 
the  area  where  the  disaster  occurred.  We 
do  not  believe  this  proposal  is 
consistent  with  the  new  statutory 
authority,  so  we  declined  to  revise  this 
provision  of  the  nUe.  See  44  CFR 
206.117(b)(4)  of  the  interim  final  rule. 

$10,000  Housing  Replacement 
Authority 

We  noted  when  we  published  the 
proposed  rule  in  January  of  2002  that 
the  revised  version  of  section  408  of  the 
Stafford  Act  contains  a  new  authority  to 
provide  replacement  housing  assistance, 
but  that  authority  is  capped  at  S10,000. 
See  subsection  408(c)(3)  of  the  Act,  42 
U.S.C.  5174(c)(3),  which  authorizes 
"financial  assistance  for  the 
replacement  of  owner-occupied  private 
residences  damaged  by  a  major 
disaster."  Oui  proposed  rule  to 
implement  this  new  provision  indicated 
that  the  authority  would  only  be  used 
where  an  owner-occupied  residence 
could  be  replaced  "in  its  entirety"  for 
$10,000  or  less,  and  we  speculated  that 
this  authority  would  not  be  used  often 
because  it  would  usually  not  be  feasible 
to  replace  the  housing  of  disaster 
victims  for  this  limited  amount.  See 
section  206.117(b)(3)  of  the  proposed 
rule. 

In  response  we  received  a  comment 
that  suggested  we  may  have  interpreted 
42  U.S.C.  5174(c)(3)  too  narrowly  and 
that  in  fact  the  new  authority  is  not 
necessarily  limited  to  situations  where 
housing  can  be  replaced  entirely  for 


$10,000  or  less.  Therefore,  we  have 
revised  the  interim  final  rule  to  reflect 
the  fact  that  the  authority  can  be  used 
in  FEMA's  discretion  when  disaster 
victims  who  qualify  for  such  assistance 
have  received  at  least  $10,000  of  damage 
to  their  homes  and  can  apply  such 
funds  toward  the  cost  of  acquiring  a 
new  permanent  residence.  See  section 
206.117(b)(3)  of  the  interim  final  rule. 

Transient  Accommodations 

The  FEMA  regulation  that  has  been  . 
used  to  implement  the  earlier  version  of 
the  Stafford  Act's  temporary  housing 
authority  contains  a  reference  to 
FEMA's  provision  of  "transient 
accommodations."  See  44  CFR    , 
206.110(g)(i)(ii).  Transient 
accommodation  assistance  has 
historicedly  been  provided  by  FEMA  for 
short  periods  to  reimburse  disaster 
victims  whose  homes  have  been  made 
uninhabitable  by  disasters  for  short  term 
lodging  accommodations  (such  as  hotel 
rooms)  before  they  are  provided  rental 
assistance.  We  described  in  the 
proposed  rule  out  intention  to  eliminate 
from  the  final  rule  the  explicit  reference 
to  "transient  accommodations"  because 
we  intend  to  continue  providing  such 
short-term  assistance  in  the  form  of 
lodging  expense  reimbursement  under 
subsection  408(c)(1)(A)  of  the  Stafford 
Act,  42  U.S.C.  5174(c)(1)(A),  which 
authorizes  FEMA  to  provide  "financial 
assistance  to  individuals  or  households 
to  rent  alternative  housing 
accommodations,  existing  rental  vmits, 
manufactured  housing,  recreational 
vehicles,  or  other  readily  fabricated 
dwellings." 

We  received  only  one  comment 
expressing  a  concern  about  our  proposal 
to  delete  the  explicit  reference  to 
transient  accommodations  in  the 
regulation.  That  commenter  felt  that  by 
deleting  the  reference  to  the  term,  we 
enable  FEMA  to  subsequently  establish 
a  policy  of  eliminating  such 
assistance — without  having  to  amend  ^ 
our  regulations.  We  are  certain  that  we 
will  continue  to  provide  short-term 
lodging  reimbursement  to  disaster 
victims  while  they  are  addressing  their 
long-term  housing  needs  separately.  It  is 
also  clear  under  the  new  version  of 
section  408  of  the  Stafford  Act  that  we 
have  the  authority  to  provide  such 
multiple  forms  of  housing  assistance. 
See  subsection  408(b)(2)(B)  of  the 
Stafford  Act,  42  U.S.C.  5174(b)(2)(B). 
Therefore,  we  have  decided  not  to 
include  an  explicit  reference  to 
"transient  accommodations"  in  the 
interim  final  rule  which  we  are 
publishing  today,  even  though  there  is 
such  a  reference  in  the  previous 


temporary  housing  rule,  which  appears 
at  44  CFR  206.110(g)(l){ii). 

Flood  Insurance  Purchase 
Requirements 

We  discussed  in  the  proposed  IHP 
rule  that  paragraphs  (A)(iv)  and 
(B)(ii)(n)  of  the  new  version  of 
subsection  408(d)(2)  of  the  Stafford  Act, 
42  U.S.C.  5174(d)(2)(A)(iv)  and 
(B)(ii)(II),  relate  to  the  obligation  to 
purchase  insurance  on  disaster  housing 
tmits  that  are  provided  under  the 
authority  of  IHP.  The  insurance 
purchase  mandates  relate  to  "hazard 
insurance"  and  "flood  insurance"  (flood 
insurance  is  not  typically  provided  in 
standard  homeowner's  insurance 
policies).  We  received  no  comments 
relating  to  oiw  interpretation  that  the 
requirement  to  punjiase  "hazard 
insurance"  equates  to  a  mandate  to 
obtain  standard  homeowner's  insiu'ance, 
rather  than  requiring  the  purchase  of 
insurance  to  address  every  conceivable 
hazard  that  might  exist  in  a  given 
location.  Therefore,  we  intend  to 
implement  this  aspect  of  IHP  consistent 
with  this  thinking. 

We  also  pointed  out  in  the  proposed 
rule  that  there  was  an  inconsistency 
between  the  flood  insurance  purchase 
mandate  relating  to  the  purchase  of 
housing  units  that  FEMA  sells  under 
subsection  408(d)(2)  of  the  Stafford  Act, 
42  U.S.C.  5174(d)(2).  42  U.S.C. 
5174(d)(2)(A)(iv)  and  (d)(2)(B)(ii)(n) 
mandate  that  when  FEMA  sells  housing 
units  to  disaster  victims.  States,  local 
governments,  and  voluntary 
organizations,  these  entities  must  agree 
to  purchase  and  maintain  flood 
insurance  on  the  housing  units.  That 
flood  insurance  purchase  mandate  is  not 
explicitly  imposed  in  the  context  of 
sales  of  housing  units  to  "other 
persons"  under  42  U.S.C.  5174(d)(2)(B). 
In  addition,  the  IHP  provision  relating 
to  replacement  housing  grants,  as 
opposed  to  FEMA's  sale  of  housing 
units,  only  requires  the  purchase  of 
flood  insurance  when  such  housing  is 
located  within  mapped  flood  prone 
areas.  We  proposed  to  interpret  these 
flood  insurance  purchase  mandates 
consistent  with  one  another — i.e.,  to 
require  the  piu-chase  of  flood  insurance 
on  all  three  of  these  types  of  housing, 
but  only  when  the  housing  is  to  be 
located  in  designated  special  flood 
hazard  areas.  The  comments  we 
received  on  this  issue  were  all 
consistent  with  our  proposal,  so  we 
drafted  the  interim  final  rule  to  ensure 
evenhanded  application  of  the  flood 
insurance  purchase  mandate.  See  44 
CFR  206>110(k)(l). 
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Group  Flood  Insurance  Policy 

When  we  published  the  IHP  rule  in 
January  we  described  our  proposal  to 
eliminate  the  Group  Flood  Insurance 
Policy  (GFIP).  FEMA  established  the 
GFIP  in  the  mid-1990s  to  address  the 
need  for  recipients  of  Individual  and 
Family  Grant  (IFG)  assistance  xmder 
section  411  of  the  Stafford  Act  to 
purchase  flood  insurance  as  a  condition 
of  their  receipt  of  IFG  assistance.  The 
regulation  concerning  the  GFIP  appears 
at  44  CFR  206.131(d)(2),  which,  in  turn, 
relates  to  a  regulation  that  was 
published  by  FEMA's  Federal  hisurance 
Administration  (which  is  now  a  part  of 
FEMA's  Federal  Insurance  and 
Mitigation  Administration,  or  FIMA) 
and  which  appears  at  44  CFR  61.17. 
Under  the  IFG  program,  disaster  victims 
who  were  eligible  for  IFG  assistance 
received  GFIP  coverage  that  was  paid 
for  out  of  their  IFG  benefits. 

Most  of  the  States  which  commented 
on  our  proposal  to  eliminate  the  GFIP 
expressed  support  for  continuation  of 
that  program.  The  basis  for  the  support 
of  the  program  relates  to  the  fact  that 
disaster  victims  who  qualified  for  IFG 
assistance  generally  had  low  incomes 
and  were  not  as  able  to  afford  to  pay 
flood  insiuance  premiums  as  could 
other  disaster  victims.  Because  the 
penalty  for  failing  to  purchase  and 
maintain  flood  insurance  as  a  condition 
of  receiving  disaster  assistance  under 
the  old  IFG  program  and  under  the  new 
IHP  is  a  denial  of  future  disaster 
assistance,  most  of  the  States  that 
commented  on  our  proposal  believed 
that  it  would  be  imprudent  not  to 
continue  providing  GFIP  coverage  for 
low  income  disaster  victims. 

We  have  decided  to  retain  the  GFIP 
under  the  interim  final  rule  which  we 
are  publishing  today.  GFIP  coverage  will 
be  provided  to  recipients  of  "Other 
Needs"  assistance  pursuant  to 
subsections  408(e)  and  (f)  of  the  Stafford 
Act,  42  U.S.C.  5174(e)  and  (f).  As 
indicated  in  the  interim  final  rule  (See 
44  CFR  206.119(d)  of  the  rule),  GFIP 
premiums  are  considered  to  be  a 
necessary  expense  for  the  purposes  of 
"Other  Needs"  Assistance.  The  amount 
of  coverage  under  the  GFIP  policies 
which  are  issued  will  be  equivalent  to 
the  maximum  ^ant  amoimt  established 
under  section  408  of  the  Stafford  Act. 
We  will  coordinate  with  FEMA's 
Federal  Insurance  and  Mitigation 
Administration  in  our  efforts  to 
implement  the  GFIP  under  the  "Other 
Needs"  Assistance  authority. 

Privacy  Act  Issues 

When  we  published  the  MP  proposed 
rule  we  discussed  that  paragraph  (2)  of 


subsection  408(f)  of  the  Act,  42  U.S.C. 
5174(f)(2),  contains  an  explicit 
authorization  to  provide  to  States 
"access  to  the  electronic  records  of 
individuals  and  households  receiving 
assistance  under  this  section  in  order  for 
the  States  to  make  available  any 
additional  State  and  local  assistance  to 
the  individuals  and  households."  We 
received  a  number  of  comments  relating 
to  this  new  statutory  provision  and  the 
proposed  rule,  and  all  of  these 
comments  were  supportive  of  the  new 
and  clarified  authorization  to  share  such 
information.  Therefore,  we  have 
retained  this  provision  in  the  interim 
final  rule.  See  206.1 10(j). 

Financial  Management  Guidance 

We  have  added  to  the  proposed  rule 
a  new  section  relating  to  financial 
management  issues  and  the 
administration  of  "Other  Needs" 
Assistance.  This  new  section  appears  at 
section  206.120  of  the  interim  final  rule. 
Previously  we  had  intended  to  address 
the  financial  management  aspects  of  the 
new  program  in  the  Memorandum  of 
Understanding  that  was  to  be  used  in 
the  coxirse  of  our  coordination  with  the 
States  on  IHP  activities.  However,  based 
upon  comments  we  received  on  the 
proposed  rule,  we  decided  that  it  would 
be  appropriate  to  include  in  the  rule  a 
brief  discussion  of  the  financial 
management  principles  that  we  will  be 
using  to  implement  MP.  These  issues 
are  especially  important  in  the  context 
of  decision-making  by  the  States 
concerning  the  role  they  will  play  in  the 
administration  of  MP  (Other  Needs 
Assistance)  activities.  Because  this 
provision  of  the  interim  final  rule  is 
new,  we  are  taking  this  opportunity  to 
draw  attention  to  it  and  to  solicit 
comment  on  section  206.120. 

Perhaps  the  most  fundamental  issue 
that  we  would  like  to  point  out  relates 
to  the  distinction  in  State 
Administrative  Plans  (SAP)  between  an 
administrative  option  and  an 
administrative  plan.  See  206.120(b).  The 
administrative  options  describe  the 
degree  of  State  and/ or  FEMA 
involvement  in  administrating  Other 
Needs  Assistance.  Due  to  the  systematic 
constraints  to  support  each  of  these 
administrative  options,  the  ability  of  a 
State  to  amend  its  chosen  administrative 
option  after  a  declaration  of  a  disaster 
is  severely  limited.  The  systematic 
limitations,  however,  are  less  significant 
when  considering  amendments  to  the 
administrative  plan.  See  206.120 
(c)(3)(ii).  The  administrative  plan  is 
only  required  when  a  State  chooses  to 
administer  Other  Needs  Assistance.  The 
ability  of  a  State  to  amend  and  alter  the 
State  administrative  plan  may,  in 


general,  be  done  without  altering  the 
administrative  option.  This  is  primarily 
because  changes  to  a  State's 
administrative  plan  (completed  and 
provided  to  FEMA  when  the  State 
chooses  to  administer  Other  Needs 
Assistance)  will  not  significantly  impact 
the  administrative  option  selected  by 
the  State  to  process  a  disaster  as  long  as 
the  State  continues  to  administer  Other 
Needs  Assistance. 

Conforming  Changes  to  44  CFR  Part  206 

We  are  also  making  several  changes  to 
the  other  Stafford  Act  regulations  which 
appear  at  44  CFR  Part  206  to  ensure 
consistency  between  those  regulations 
and  the  interim  final  rule  that  we  are 
publishing  today.  The  first  change 
appears  at  44  CFR  206.44(a),  and  it 
reflects  the  fact  that  on  limited 
occasions  FEMA  may  begin  providing 
housing  assistance  under  the 
Individuals  and  Households  Program 
before  a  FEMA-State  Agreement  has 
been  executed.  The  second  change 
appears  at  44  CFR  206.62(f),  and  it 
reflects  that  the  full  range  of  IHP 
assistance  may  be  provided  in  both 
Presidentially-declared  emergencies  and 
major  disasters.  The  third  change  relates 
to  44  CFR  206.101,  and  that  change 
indicates  that  the  Temporary  Housing 
Assistance  authority  remains  in  place 
for  emergencies  and  major  disasters  that 
were  declared  on  or  before  October  14, 
2002.  The  foiuth  change  relates  to  44 
CFR  206.131,  and  that  change  indicates 
that  the  Individual  and  Family  Grant 
Program  authority  remains  in  place  for 
major  disasters  that  were  declared  on  or 
before  October  14,  2002.  The  final 
conforming  change  appears  at  44  CFR 
206.191(d)(2),  and  that  change  updates 
the  Stafford  Act's  individual  assistance 
duplication  of  benefits  regulation  to 
reflect  the  new  MP  authority. 

Administrative  Procedure  Act 
Determination 

We  are  publishing  this  interim  final 
rule  even  though  we  had  published  a 
notice  of  proposed  rule  making.  In 
accordance  with  5  U.S.C.  553(d)(3),  we 
find  that  there  is  good  cause  for  the 
interim  final  rule  to  take  effect  iipon 
publication  in  the  Federal  Register  in 
order  to  comply  with  Public  Law  106- 
390,  which  establishes  a  deadline  for 
implementation  of  the  Individuals  and 
Households  Program.  We  invite 
comments  from  the  public  on  this 
interim  final  rule.  In  particular  we 
invite  comments  from  states, 
communities  or  members  of  the  public 
who  have  been  impacted  by  major 
disasters  and  who  have  received 
assistance  under  this  new  program. 
Please  send  comments  to  FEMA  in 
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writing  on  or  before  April  15,  2003. 
After  we  have  reviewed  and  evaluated 
the  conunents  we  will  publish  a  final 
rule. 

National  Environmental  Policy  Act 
(NEPA)  j 

We  explained  When  we  published  the 
proposed  rule  that  FEMA's  rules 
implementing  NEPA  exempt  this  rule 
from  the  preparation  of  an 
Environmental  Assessment  (EA)  or  an 
Environmental  Impact  Statement  (EIS). 
See  44  CFR  10.8(d){2)(xix)(D)  and  (F). 
The  development  of  our  IHP  regulations 
is  exempt  from  NEPA  because  they 
reflect  administrative  changes  to  the 
program  that  would  have  no  effect  on 
the  environment. 

Although  no  one  disagreed  with  our 
determination  that  this  rule  is  exempt 
from  the  preparation  of  an  EA  or  an  EIS, 
one  commenter  suggested  that  a 
statement  under  the  NEPA  discussion  in 
the  proposed  rule  was  misleading.  We 
stated  that  "we  would  perform  an 
environmental  review  under  44  CFR 
part  10  on  any  proposed  project  that  we 
would  fund  and  implement  imder  the 
authorities  covered  by  this  rule."  The 
commenter  pointed  out  that  this 
statement  could  be  read  more  broadly 
than  we  intended  and  could  be 
interpreted  to  suggest  that  FEMA  would 
routinely  perform  an  EA  or  EIS  in  the 
context  of  providing  IHP  assistance. 
This  is  not  oiu  intention,  and  we  hope 
to  soon  revise  oiu  list  of  categorical 
exclusions  at  44  CFR  10.8(d)(2)  to  reflect 
the  enactment  and  implementation  of 
the  new  IHP  program. 

Paperwork  Reduction  Act  of  1995 

This  interim  final  rule  contains  a 
collection  of  information  that  is  subject 
to  the  Paperwork  Reduction  Act  of  1995 
(4  U.S.C.  Chapter  35)  and  has  been 
approved  by  die  Office  of  Management 
and  Budget  (OMB)  under  OMB  control 
number  3067-0296.  OMB  approval 
expires  March  31,  2005.  In  the  proposed 
rule  published  in  the  Federal  Register 
on  January  23,  2002,  we  asked  for 
comments  on  the  proposed  collection  of 
information  but  did  not  receive  any. 
Under  the  Paperwork  Reduction  Act,  a 
person  may  not  be  penalized  for  failing 
to  comply  with  an  information 
collection  that  does  not  display  a 
currendy  valid  OMB  control  number. 

In  addition  to  the  collection  of 
information  approved  under  OMB 
control  number  3067-0296,  FEMA  had 
already  obtained  approval  for  the 
information  collection  "Disaster 
Assistance  Registration/ Application  for 
Disaster  Assistance,"  under  OMB 
control  number  3067-0009.  It  expires 
Jidy  28,  2003.  The  information  firom  the 


application  form  is  used  to  implement 
the  current  versions  of  sections  408  and 
411  of  die  Stafford  Act.  FEMA  is  taking 
steps  to  reduce  the  information 
collection  burden  independent  of  the 
recent  amendment  to  section  408  of  the 
Stafford  Act,  to  the  recent  repeal  of 
section  411  of  the  Stafford  Act,  and  the  ~ 
information  collection  requirements 
contained  in  this  interim  final  rule. 

The  following  collection  of 
information  requirements  are  approved 
under  OMB  control  number  3067-p296: 

Applicants 

Title:  Request  for  Approval  of  Late 
Application,  8,000  respondents  at  45 
minutes  per  response  equals  6,000 
annual  biuden  hoius.  FEMA  will  accept 
late  registrations  for  an  additional  60 
days  after  the  registration  period  ends 
and  will  process^  late  registrations  for 
those  applicants  who  provide  written 
justification  for  the  delay  in  their 
registration. 

Title:  Request  for  Continued 
Assistance  (Housing  and  Medical), 
2,000  respondents  at  30  minutes  per 
response  equals  1 .000  annual  burden 
hours.  After  the  initial  assistance,  FEMA 
may  provide  continued  Housing  and 
Medical  reimbursement  based  on  need. 
Applicants  must  submit  a  written 
request  and  information  about  their 
permanent  housing  plans  or  receipts 
(bills)  for  medical  expenses. 

Title:  Appeal  of  Program  Decision  (to 
include  review  and  use  of  supplemental 
guidance),  30,000  responses  at  45 
minutes  per  response  equals  22,500 
annual  burden  hours.  Under  the 
provisions  of  section  423  of  the  Stafford 
Act,  applicants  for  assistance  from 
FEMA  may  appeal  any  eligibility 
determination  by  submitting  a  written 
request  and  explanation  for  the  appeal. 

States 

Title:  Review  Memorandum  of 
Understanding  (MOU)  and  Guidance 
Supplemental,  56  responses  at  3  hours 
per  response  equals  168  annual  burden 
hours.  The  Governor  may  request  the 
authority  to  participate  in  the 
administration  or  management  of  the 
Individuals  and  Households  Program 
(IHP).  A  State  must  sign  an  agreement, 
which  establishes  a  partnership  with 
FEMA  for  the  delivery  of  the  assistance. 
The  agreement  identifies  the  State's 
proposed  level  of  support  and 
participation  during  disaster  recovery. 

Title:  Development  of  State 
Administrative  Plans  for  Financial 
Assistance  to  Address  Other  Needs  (to 
include  Financial  Agreement),  56 
responses  at  3  hours  per  response  equals 
168  aimual  burden  hours.  The  Governor 
may  request  a  grant  frtim  FEMA  to 


provide  financial  assistance  to 
individuals  and  households  in  the  State 
under  die  IHP.  So  that  FEMA  may 
effectively  account  for  the  program 
costs,  the  State  must  provide  an 
administrative  plan  that  addresses  the 
financial  and  grants  management 
mandates  that  all  applicable  Federal 
laws,  regulations  and  circulars  impose, 
including  44  CFR  parts  11  and  13. 

Addresses:  We  ask  that  you  submit 
any  written  comments  on  this  collection 
of  information  to  the  Desk  Officer  for 
the  Federal  Emergency  Management 
Agency,  Office  of  Management  and 
Budget,  Office  of  Information  and 
Regulatory  Affairs,  725  17th  Street, 
NW.,  Washington,  DC  20503  on  or 
before  October  30.  2002. 

For  Farther  Information  Contact: 
Requests  for  additional  information  or 
copies  of  the  collection  of  information 
should  be  made  to  Muriel  B.  Anderson, 
Chief,  Records  Management  Section, 
Program  Services  and  Systems  Branch, 
Facilities  Management  and  Services 
Division,  Administration  and  Resource 
Planning  Directorate,  Federal 
Emergency  Management  Agency,  500  C 
Street,  SW,  Room  316,  Washington,  DC 
20472,  telephone  number  (202)  646- 
2625,  FAX  number  (202)  646-3347,  or  e- 
mail  address:  muriel. 
anderson@fema.gov. 

Regulatory  Planning  and  Review 

Regulatory  Flexibility  Act 

When  we  published  the  proposed  rule 
we  expressed  our  determination  that 
there  is  no  need  for  FEMA  to  prepare  an 
initial  regulatory  impact  analysis  under 
the  Regidatory  Flexibility  Act.  Section  3 
of  that  Act,  5  U.S.C.  603,  requires 
agencies  that  promulgate  regulations 
under  the  Administrative  Procedure  Act 
to  prepare  and  make  available  for  public 
comment  an  initial  regulatory  flexibility 
analysis.  Agencies  are  required  in  these 
analyses  to  describe  the  impact  of 
regulatory  activities  on  "small  entities", 
which  the  Act  defines  as  "small 
business  concerns"  (imder  section  3  of 
the  Small  Business  Act),  "small 
organizations"  (which  is  defined  as 
independently  owned  and  operated 
non-profit  entities  that  are  not  dominant 
in  their  fields),  and  "small 
governmental  jurisdictions"  (which 
means  governments  of  cities,  counties, 
towns,  townships,  villages,  school 
districts,  or  special  districts  that  have 
populations  of  less  than  50,000).  See  5 
U.S.C.  601.  All  of  the  comments  we 
received  on  this  aspect  of  the  IHP  rule 
were  in  accord  with  our  determination, 
so  we  remain  of  the  opinion  that  there 
is  no  need  for  FEMA  to  prepare  a 
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regulatory  impact  analysis  relating  to 
this  interim  final  rule. 

Executive  Order  12866— Regulatory 
Planning  and  Review 

In  addition,  pursuant  to  Executive 
Order  12866  we  examined  whether  this 
nde  would  be  a  "significant  regulatory 
action",  as  that  term  is  defined  at 
section  3(f)  of  the  Executive  Order.  E.O. 
12866  requires  agencies  to  assess  the 
costs  and  benefits  of  available  regidatory 
alternatives  and.  when  regidation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits, 
including  potential  economic, 
environmental,  public  health  and  safety 
effects.  A  regulatory  impact  analysis 
must  be  prepared  for  major  rules  with 
economically  significant  effects 
($100,000,000  in  any  one  year). 

Section  3(f)  of  E.O.  12866  defines 
"significant  regidatory  action"  as  "any 
regidatory  action  that  is  likely  to  result 
in  a  rule  that  may:  (1)  Have  an  annual 
effect  on  the  economy  of  $100,000,000 
or  more  or  adversely  affect  in  a  material 
way  the  economy*  *  *;  (2)  Create  a 
serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency;  (3) 
Materially  alter  the  budgetary  impacts  of 
entiUements,  grants,  user  fees,  or  loan 
programs*  *  *;  or  (4)  Raise  novel  legal 
or  policy  issues*  *  *."  We  noted  in 
January  that  this  rule  does  not  meet  the 
criteria  under  paragraphs  2.  3,  or  4  of 
this  provision  of  the  Executive  Order.  In 
addition,  we  noted  our  determination 
that  this  rule  is  not  likely  to  adversely 
affect  the  economy  (under  paragraph  1 
of  this  provision  of  the  Executive 
Order).  Finally,  we  also  noted  that 
because  it  is  likely  that  FEMA  will  pay 
out  in  excess  of  $100,000,000  in  most 
fiscal  years  under  IHP,  the  nde  is 
"significant"  pursuant  to  the  definition 
at  section  3(f)(1)  of  the  Executive  Order. 

Therefore  we  prepared  an  economic 
impact  analysis  relating  to  the  rule 
when  it  was  published  in  January.  We 
noted  in  our  analysis  that  pursuant  to 
the  implementation  of  MP  there  will  be 
a  positive  impact  on  disaster  victims, 
the  economies  of  local  and  tribal 
governments,  the  economies  of  States  in 
which  disasters  occur,  and  generally  on 
the  health  and  safety  of  communities 
that  are  struck  by  disasters.  We  did  not 
receive  any  comments  on  the  economic 
impact  analysis,  which  we  published 
along  with  the  proposed  MP  rule,  so  we 
remain  of  the  opinion  that  our  analysis 
remains  accurate.  The  Office  of 
Management  and  Budget  has  reviewed 
this  interim  final  rule  under  Executive 
Order  12866. 


Assessment  of  Regulation  on  Jamilies 

We  noted  when  we  published  the 
proposed  IHP  rule  that  the  provision  of 
assistance  imder  MP  would  have  a 
positive  impact  on  families  under 
section  654  of  the  Treasury  and  General 
Government  Appropriations  Act  of 
1999.  which  requires  agencies  to  assess 
the  impact  of  proposed  agency  actions 
on  femily  well-being,  the  stability  and 
safety  of  families,  and  the  performance 
of  family  functions.  No  commenter 
disagreed  with  our  determinations  that 
implementation  of  MP  would  have  a 
positive  impact  on  families.  One 
commenter  did  point  out  that  our 
proposal  to  repeal  the  Group  Flood 
Insurance  Program  might  create  a  fiscal 
burden  on  MP  recipients  who  would  be 
required  to  purchase  flood  insurance 
using  their  own  funds  in  the  event  that 
they  received  MP  assistance  for 
insurable  real  and  personal  property 
which  is  located  in  designated  special 
flood  hazard  areas  (i.e.,  mapped  flood 
prone  areas).  Our  discussion  to  retain 
the  Group  Flood  Insurance  Program 
addresses  this  comment.  Therefore,  we 
have  not  revised  our  earlier 
determination  that  the  IHP  rule  is 
consistent  with  section  654  of  the 
Treasury  and  General  Government 
Appropriations  Act  of  1999  and  that 
FEMA's  implementation  of  MP  would 
help  to  stabilize  family  circumstances  in 
the  aftermath  of  major  disasters. 

Executive  Orders  11988  and  11990, 
Floodplain  Management  and  Protection 
of  Wetlands 

We  pointed  out  when  we  published 
the  proposed  IHP  rule  that  most  forms 
of  financial  assistance  that  will  be 
provided  pursuant  to  MP  will  not  • 
involve  providing  either  Federal 
financial  assistance  relating  to 
construction  and  property 
improvements  or  conducting  Federal 
programs  that  will  affect  land  use. 
However,  we  also  noted  that  there  are 
some  activities  authorized  by  the  MP 
authority  that  may  trigger  the 
requirements  of  Executive  Orders  11988 
and  11990.  For  example,  the  use  of 
Federal  funds  to  construct  housing 
pursuant  to  subsections  408(c)(3)  and 
(4)  of  die  Stafford  Act,  42  U.S.C. 
5174(c)(3)  and  (4),  could  trigger  the 
process  described  in  the  Executive 
Orders  and  FEMA's  implementing 
regulation,  which  appears  at  44  CFR 
Part  9.  In  addition,  if  Federal  funds  were 
used  pursuant  to  subsection  408(c)(1)  of 
die  Act,  42  U.S.C.  5174(c)(1).  to 
construct  group  sites  for  the  placement 
of  mobile  homes  or  readdy  fabricated 
dwellings  for  the  use  of  disaster  victims, 
then  FEMA  would  follow  the  process 


described  in  the  Executive  Order  and 
our  implementing  regulation.  We 
received  no  comments  on  this  aspect  of 
the  MP  rule,  so  we  are  finalizing  this 
rule  in  accordance  with  our  earlier 
explanation  of  the  relationship  between 
the  rule  and  the  Executive  Orders. 

Executive  Order  13132,  Federalism 

Executive  Order  13132  sets  forth 
principles  and  criteria  that  agencies 
must  adhere  to  in  formulating  and 
implementing  policies  that  have 
federalism  implications  and  in  the 
development  of  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  The  Executive 
Order  requires  Federal  agencies  to 
examine  the  statutory  authority 
supporting  any  action  that  would  limit 
the  policymaking  discretion  of  the 
States,  and  to  the  extent  practicable 
must  consult  with  State  and  local 
officials  before  implementing  any  such 
action.  As  we  indicated  when  we 
published  the  proposed  rule  relating  to 
this  new  disaster  assistance  program,  we 
met  with  a  number  of  State 
representatives  as  we  were  developing 
the  proposed  rule,  and  we  have 
continued  to  consult  with  those 
representatives  in  the  course  of  our 
development  of  this  interim  final  rule. 

We  noted  when  we  published  the 
proposed  IHP  rule  that  it  does  not  have 
"substantial  direct  effects  on  the 
States",  and  no  commenter  disagreed 
with  that  determination.  Indeed,  most  of 
the  commenters  expressed  support  for 
FEMA's  decision  to  give  States  the 
discretion  to  participate  in  the 
administration  of  MP.  Therefore,  we 
remain  of  the  opinion  that  our  issuance 
of  this  interim  final  rule  is  not  in 
conflict  with  Executive  Order  13132. 

Executive  Order  12898,  Environmental 
Justice 

Under  Executive  Order  1 2898, 
"Federal  Actions  to  Address 
Environmental  Justice  in  Minority 
Populations  and  Low-Income 
Populations",  we  incorporate 
environmental  justice  into  our  policies 
and  programs.  "The  Executive  Order 
requires  each  Federal  agency  to  conduct 
its  programs,  policies  and  activities  that 
substantially  affect  human  health  or  the 
environment  in  a  manner  that  ensures 
those  programs,  policies  and  activities 
do  not  have  the  effect  of  excluding 
persons  from  participation  in,  denying 
persons  the  benefits  of,  or  subjecting 
persons  to  discrimination  because  of 
their  race,  color,  or  national  origin. 
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We  stated  when  we  published  the 
proposed  IHP  nde  that  we  did  not 
anticipate  that  actions  under  the  rule 
would  have  a  disproportionately  high 
and  adverse  human  health  effect  on  any 
segment  of  the  population.  No 
commenter  disagreed  with  this 
determination,  so  at  this  time  we 
reiterate  our  earlier  determination  that 
the  requirements  of  this  Executive  Order 
do  not  apply  to  this  rule. 

Executive  Order  13175,  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Under  Executive  Order  13175,  FEMA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  aifects  the  communities  of 
Indian  tribal  governments  and  that 
imposes  substantieil  direct  compliance 
costs  on  those  communities,  uiiless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal  government 
or  we  consult  with  those  governments. 
FEMA  is  required  by  statute  to  issue  this 
rule,  and,  as  we  stated  when  we 
published  the  proposed  rule,  we  do  not 
believe  that  the  rule  will  significantly 
and  uniquely  affect  the  conununities  of 
Indian  tribal  governments.  Nor  do  we 
believe  that  the  rule  will  impose 
substantial  direct  compliance  costs  on 
those  commimities.  Therefore,  we  do 
not  believe  that  the  requirements  of  this 
Executive  Order  apply  in  the  context  of 
our  publication  of  this  rule. 

List  of  Subjects  in  44  CFR  Part  206 

Administrative  practice  and 
procedure,  Conununity  facilities, 
Disaster  Assistance,  Grant  programs. 
Loan  programs.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  amend  44  CFR  part  206 
as  follows: 

PART  206— FEDERAL  DISASTER 
ASSISTANCE  FOR  DISASTERS 
DECLARED  ON  OR  AFTER 
NOVEMBER  23, 1988 

1.  The  authority  citation  of  Part  206 
continues  to  read: 

Authority:  Robert  T.  Stafford  Disaster 
Relief  and  Emergency  Assistance  Act,  42 
U.S.C.  5121-5206;  Reorganization  Plan  No.  3 
of  1978,  43  F.R.  41943;  3  CFR,  1978  Comp., 
p.  329;  E.O.  12127,  44  F.R.  19367.  3  CFR, 
1979  Comp.,  p.  376;  E.0. 12148.  44  F.R. 
43239.  3  CFR.  1979  Comp.,  p.  412;  and  E.O. 
12673,  54  F.R.  12571,  3  CFR,  1989  Comp.,  p. 
214. 

2.  Revise  Subpart  D  as  follows. 

Subpart  D— Federal  Assistance  to 
Individuals  and  Households 

Sec. 


206.110  Federal  assistance  to  individuals 
and  households. 

206.111  Definitions. 

206.112  Registration  period. 

206.113  Eligibility  factors. 

206.114  Criteria  for  continued  assistance. 

206.115  Appeals. 

206.116  Recovery  of  funds. 

206.117  Housing  assistance. 

206. 1 1 8  Disposal  of  housing  units. 

206.1 19  Financial  assistance  to  address 
other  needs. 

206. 120  State  administration  of  other  needs 
assistance. 

Subpart  D— Federal  Assistance  to 
Individuals  and  Households 

S  206.1 1 0    Federal  assistance  to  individuals 
and  housaholds. 

(a)  Purpose.  This  section  implements 
the  policy  and  procedures  set  forth  in 
section  408  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act,  42  U.S.C.  5174,  as 
amended  by  the  Disaster  Mitigation  Act 
of  2000.  This  program  provides 
financial  assistance  and,  if  necessary, 
direct  assistance  to  eligible  individuals 
and  households  who,  as  a  direct  result 
of  a  major  disaster  or  emergency,  have 
iminsured  or  imder-insured,  necessary 
expenses  and  serious  needs  and  are 
unable  to  meet  such  expenses  or  needs 
through  other  means. 

(b)  Maximum  amount  of  assistance. 
No  individual  or  household  will  receive 
financial  assistance  greater  than  $25,000 
imder  this  subpart  with  respect  to  a 
single  major  disaster  or  emergency. 
FEMA  will  adjust  the  $25,000  limit 
annually  to  reflect  changes  in  the 
Consimier  Price  Index  (CPI)  for  All 
Urban  Consumers  that  the  Department 
of  Labor  publishes. 

(c)  Multiple  types  of  assistance.  One 
or  more  types  of  housing  assistance  may 
be  made  available  under  this  section  to 
meet  the  needs  of  individuals  and 
households  in  the  particular  disaster 
situation.  FEMA  shall  determine  the 
appropriate  types  of  housing  assistance 
to  be  provided  under  this  section  based 
on  considerations  of  cost  effectiveness, 
convenience  to  the  individuals  and 
households  and  the  suitability  and 
availability  of  the  types  of  assistance. 
An  applicant  is  expected  to  accept  the 
first  offer  of  housing  assistance; 
imwarranted  refusal  of  assistance  may 
result  in  the  forfeiture  of  futiire  housing 
assistance.  Temporary  housing  and 
repair  assistance  shall  be  utilized  to  the 
fullest  extent  practicable  before  other 
types  of  housing  assistance. 

(d)  Date  of  eligibility.  Eligibility  for 
Federal  assistance  under  this  subpart 
will  begin  on  the  date  of  the  incident 
that  results  in  a  presidential  declaration 
that  a  major  disaster  or  emergency 
exists,  except  that  reasonable  lodging 


expenses  that  are  incurred  in 
anticipation  of  and  immediately 
preceding  such  event  may  be  eligible  for 
Federal  assistance  imder  this  chapter. 

(e)  Period  of  assistance.  FEMA  may 
provide  assistance  under  this  subpart 
for  a  period  not  to  exceed  18  months 
from  the  date  of  declaration.  The 
Associate  Director  (AD)  may  extend  this 
period  if  he/she  determines  that  due  to 
extraordinary  circumstances  an 
extension  would  be  in  the  public 
interest. 

(f)  Assistance  not  counted  as  income. 
Assistance  under  this  subpart  is  not  to 
be  counted  as  income  or  a  resource  in 
the  determination  of  eligibility  for 
welfare,  income  assistance  or  income- 
tested  benefit  programs  that  the  Federal 
Government  funds. 

(g)  Exemption  from  garnishment.  All 
assistance  provided  under  this  subpart 
is  exempt  from  garnishment,  seizure, 
encumbrance,  levy,  execution,  pledge, 
attachment,  release  or  waiver. 
Recipients  of  rights  under  this  provision 
may  not  reassign  or  transfer  the  rights. 
These  exemptions  do  not  apply  to 
FEMA  recovering  assistance 
fraudulently  obtained  or  misapplied. 

(h)  Duplication  of  benefits,  to 
accordance  with  the  reqiurements  of 
section  312  of  the  Stafford  Act,  42 
U.S.C.  5155,  FEMA  will  not  provide 
assistance  under  this  subpart  when  any 
other  source  has  already  provided  such 
assistance  or  when  such  assistance  is 
available  bom  any  other  source.  In  the 
instance  of  insured  applicants,  we  will 
provide  assistance  under  this  subpart 
only  when: 

(1)  Payment  of  the  applicable  benefits 
are  significantly  delayed; 

(2)  Applicable  benefits  are  exhausted; 

(3)  Applicable  benefits  are  insufficient 
to  cover  the  housing  or  other  needs;  or 

(4)  Housing  is  not  available  on  the 
private  market. 

(i)  Cost  sharing. 

(1)  Except  as  provided  in  paragraph 
(i)(2)  of  this  section,  the  Federal  share 
of  eligible  costs  paid  under  this  subpart 
shall  be  100  percent. 

(2)  Federal  and  State  cost  shares  for 
"Other  Needs"  assistance  under 
subsections  408  (e)  and  (f)  of  the 
Stafford  Act  will  be  as  follows; 

(i)  The  Federal  share  shall  be  75 
percent;  and 

(ii)  The  non-federal  share  shall  be 
paid  from  fimds  made  available  by  the 
State.  If  the  State  does  not  provide  the 
non-Federal  share  to  FEMA  before 
FEMA  begins  to  provide  assistance  to 
individuals  and  households  imder 
subsection  408(e)  of  the  Stafford  Act, 
FEMA  wiU  still  process  applications. 
The  State  will  then  be  obliged  to 
reimburse  FEMA  for  the  non-Federal 
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cost  share  of  such  assistance  on  a 
monthly  basis.  If  the  State  does  not 
provide  such  reimbursement  on  a 
monthly  basis,  then  FEMA  will  issue  a 
Bill  for  Collection  to  the  State  on  a 
monthly  basis  for  the  duration  of  the 
program.  FEMA  will  charge  interest, 
penalties,  and  administrative  fees  on 
delinquent  Bills  for  Collection  in 
accordance  with  the  Debt  Collection 
Improvement  Act.  Cost  shared  funds, 
interest,  penalties  and  fees  owed  to 
FEMA  through  delinquent  Bills  for 
Collections  may  be  offset  bom  other 
FEMA  disaster  assistance  programs  (i.e. 
Public  Assistance)  from  which  the  State 
is  receiving,  or  future  grant  awards  from 
FEMA  or  other  Federal  Agencies.  Debt 
Collection  procedures  will  be  followed 
as  outlined  in  44  CFR  part  11. 
(j)  Application  of  the  Privacy  Act. 

(1)  All  provisions  of  the  Privacy  Act 
of  1974,  5  U.S.C.  552a,  apply  to  this 
subpart.  FEMA  may  not  disclose  an 
applicant's  record  except: 

U)  In  response  to  a  release  signed  by 
the  applicant  that  specifies  the  purpose 
for  the  release,  to  whom  the  release  is 
to  be  made,  and  that  the  applicant 
authorizes  the  release; 

(ii)  In  accordance  with  one  of  the 
published  routine  uses  in  our  system  of 
records;  or 

(iii)  As  provided  in  paragraph  (j){2)  of 

this  section. 

(2)  Under  section  408(f)(2)  of  the 
Stafford  Act,  42  U.S.C.  5174(f)(2),  FEMA 
must  share  applicant  information  with 
States  in  order  for  the  States  to  make 
available  any  additional  State  and  local 
disaster  assistance  to  individuals  and 
households. 

(i)  States  receiving  applicant 
information  under  this  paragraph  must 
protect  such  information  in  the  same 
maimer  that  the  Privacy  Act  requires 
FEMA  to  protect  it. 

(ii)  States  receiving  such  applicant 
information  shall  not  further  disclose 
the  information  to  other  entities,  and 
shall  not  use  it  for  purposes  other  than 
providing  additional  State  or  local 
disaster  assistance  to  individuals  and 
households. 

(k)  Flood  Disaster  Protection  Act 
requirement. 

(1)  The  Flood  Disaster  Protection  Act 
of  1973,  Public  Law  93-234,  as 
amended  (42  U.S.C.  4106),  imposes 
certain  restrictions  on  federal  financial 
assistance  for  acquisition  and 
construction  purposes.  For  the  purpose 
of  this  paragraph,  financial  assistance 
for  acquisition  or  construction  purposes 
means  assistance  to  an  individual  or 
household  to  buy,  receive,  build,  repair 
or  improve  insurable  portions  of  a  home 
and/or  to  purchase  or  repair  insurable 
contents.  For  a  discussion  of  what 


elements  of  a  home  and  contents  are 
insurable,  See  44  CFR  part  61,  Insurance 
Coverage  and  Rates. 

(2)  Individuals  or  households  that  are 
located  in  a  special  flood  hazard  area 
may  not  receive  Federal  Assistance  for 
National  Flood  Insurance  Program 
(NFIP) — insurable  real  and/or  personal 
property,  damaged  by  a  flood,  imless  the 
community  in  which  the  property  is 
located  is  participating  in  the  NFIP  [See 
44  CFR  part  59.1),  or  the  exception  in 
42  U.S.C.  4105(d)  applies.  However,  if 
the  commimity  in  which  the  damaged 
property  is  located  qualifies  for  and 
enters  the  NFIP  during  the  six-month 
period  following  the  declaration,  the 
Governor's  Authorized  Representative 
may  request  a  time  extension  for  FEMA 
[See  S  206.112)  to  accept  registrations 
and  to  process  assistance  applications  in 
that  conunvmity. 

(3)  Flood  insurance  purchase 
requirement: 

(i)  As  a  condition  of  the  assistance 
and  in  order  to  receive  any  Federal 
assistance  for  future  flood  damage  to 
any  insurable  property,  individuals  and 
households  named  by  FEMA  as  eligible 
recipients  under  section  408  of  the 
Stafford  Act  who  receive  assistance,  due 
to  flood  damages,  for  acquisition  or 
construction  purposes  under  this 
subpart  must  buy  and  maintain  flood 
insiuance,  as  required  in  42  U.S.C. 
4012a,  for  at  least  the  assistance 
amount.  This  applies  only  to  real  and 
personal  property  that  is  in  or  will  be  in 
a  designated  Special  Flood  Hazard  Area 
and  that  can  be  insured  under  the 
National  Flood  Insurance  Program. 

(A)  If  the  applicant  is  a  homeowner, 
flood  insurance  coverage  must  be 
maintained  at  the  address  of  the  flood- 
damaged  property  for  as  long  as  the 
address  exists.  The  flood  insiirance 
requirement  is  reassigned  to  any 
subsequent  owner  of  the  flood-damaged 
address. 

(B)  If  the  applicant  is  a  renter,  flood 
insurance  coverage  must  be  maintained 
on  the  contents  for  as  long  as  the  renter 
resides  at  the  flood-damaged  rental  unit. 
The  restriction  is  lifted  once  the  renter 
moves  from  the  rental  unit. 

(C)  When  financial  assistance  is  used 
to  purchase  a  dwelling,  flood  insurance 
coverage  must  be  maintained  on  the 
dwelling  for  as  long  as  the  dwelling 
exists  and  is  located  in  a  designated 
Special  Flood  Hazard  Area.  The  flood 
insurance  requirement  is  reassigned  to 
any  subsequent  owner  of  the  dwelling. 

(ii)  FEMA  may  not  provide  financial 
assistance  for  acqmsition  or 
construction  purposes  to  individuals  or 
households  who  fail  to  buy  and 
mnintain  flood  insiurance  required 
under  paragraph  (k)(3)(i)  of  this  section 


or  required  by  the  Small  Business 
Administration. 

(1)  Environmental  requirements. 
Assistance  provided  under  this  subpart 
must  comply  with  the  National 
Environmental  Policy  Act  (NEPA)  and 
other  environmental  laws  and  Executive 
Orders,  consistent  with  44  CFR  part  10. 

(m)  Historic  preservation.  Assistance 
provided  under  this  subpart  generally 
does  not  have  the  potential  to  affect 
historic  properties  and  thus  is  exempted 
from  review  in  accordance  with  section 
106  of  the  National  Historic 
Preservation  Act,  with  the  exception  of 
ground  disturbing  activities  and 
construction  related  to 
§§206.117(b)(l)(u)  (Temporary 
housing),  206.117(b)(3)  (Replacement 
housing),  and  206.117(b)(4)  (Permanent 
housing  construction). 

1206.111    OeflnMons. 

Adequate,  alternate  housing  means 
housing  that  accommodates  the  needs  of 
the  occupants;  is  within  the  normal 
commuting  patterns  of  the  area  or  is 
within  reasonable  commuting  distance 
of  work,  school,  or  agricultural  activities 
that  provide  over  50  percent  of  the 
household  income;  and  is  within  the 
financial  ability  of  the  occupant. 

Alternative  housing  resources  means 
any  housing  that  is  available  or  can 
quickly  be  made  available  in  lieu  of 
permanent  housing  construction  and  is 
cost-effective  when  compared  to 
permanent  construction  costs.  Some 
examples  are  rental  resoiirces,  mobile    ■ 
homes  and  travel  trailers. 

Applicant  means  an  individual  or 
household  who  has  applied  for 
assistance  under  this  subpart. 

Assistance  from  other  means  includes 
monetary  or  in-kind  contributions  from 
voluntary  or  charitable  organizations, 
insurance,  other  govenmiental 
programs,  or  bom  any  sources  other  , 
than  those  of  the  applicant. 

Dependent  means  someone  who  is 
norroally  claimed  as  such  on  the  Federal 
tax  rettun  of  another,  according  to  the 
Internal  Revenue  Code.  It  may  also 
mean  the  minor  children  of  a  couple  not 
living  together,  where  the  children  live 
in  the  affected  residence  with  the  parent 
or  guardian  who  does  not  actually  claim 
them  on  the  tax  return. 

Displaced  applicant  means  one  whose 
primary  residence  is  uninhabitable, 
inaccessible,  made  unavailable  by  the 
landlord  (to  meet  their  disaster  housing 
need)  or  not  functional  as  a  direct  result 
of  the  disaster  and  has  no  other  housing 
available  in  the  area,  i.e.,  a  secondary 
home  or  vacation  home. 

Effective  date  of  assistance  means  the 
date  that  the  applicant  was  determined 
eligible  for  assistance. 
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Eligible  hazard  mitigation  measures 
are  home  improvements  that  an 
applicant  can  accomplish  in  order  to 
reduce  or  prevent  future  disaster 
damages  to  essential  components  of  the 
home. 

Fair  market  rent  means  housing 
market-wide  estimates  of  rents  that 
provide  opportunities  to  rent  standard 
quality  housing  throughout  the 
geographic  area  in  which  rental  housing 
imits  are  in  competition.  The  fair  market 
rent  rates  applied  are  those  identified  by 
the  Department  of  Housing  and  Urban 
Development  as  being  adequate  for 
existing  rental  housing  in  a  particular 
area. 

Financial  ability  means  the 
applicant's  capability  to  pay  housing 
costs.  If  the  household  income  has  not 
changed  subsequent  to  or  as  a  result  of 
the  disaster  then  the  determination  is 
based  upon  the  amount  paid  for  housing 
before  the  disaster.  If  the  household 
income  is  reduced  as  a  result  of  the 
disaster  then  the  applicant  will  be 
deemed  capable  of  paying  30  percent  of 
gross  post  disaster  income  for  housing. 
When  computing  financial  ability, 
extreme  or  unusual  financial 
circumstances  may  be  considered  by  the 
Regional  Director. 

Financial  assistance  means  cash  that 
may  be  provided  to  eligible  individuals 
and  households,  usually  in  the  form  of 
a  check  or  electronic  funds  transfer. 

Functional  means  an  item  or  home 
capable  of  being  used  for  its  intended 
purpose. 

Household  means  all  persons  (adults 
and  children)  who  lived  in  the  pre- 
disaster  residence  who  request 
assistance  under  this  subpart,  as  well  as 
any  persons,  such  as  infants,  spouse,  or 
part-time  residents  who  were  not 
present  at  the  time  of  the  disaster,  but 
who  are  expected  to  retiim  diuing  the 
assistance  period. 

Housing  costs  means  rent  and 
mortgage  payments,  including  principal, 
interest,  real  estate  taxes,  real  property 
insurance,  and  utility  costs. 

Inaccessible  means  as  a  result  of  the 
incident,  the  applicant  cannot 
reasonably  be  expected  to  gain  entry  to 
his  or  her  pre-disaster  residence  due  to 
the  disruption,  or  destruction,  of  access 
routes  or  other  impediments  to  access, 
or  restrictions  placed  on  movement  by 
a  responsible  official  due  to  continued 
health,  safety  or  security  problems. 

In-kind  contributions  mean  something 
other  than  monetary  assistance,  such  as 
goods,  commodities  or  services. 

Lodging  expenses  means  expenses  for 
reasonable  short-term  accommodations 
that  individuals  or  households  incur  in 
the  immediate  aftermath  of  a  disaster. 
Lodging  expenses  may  include  but  are 


not  limited  to  the  cost  of  brief  hotel 
stays. 

Manufactured  housing  sites  means 
those  sites  used  for  the  placement  of 
government  or  privately  owned  mobile 
homes,  travel  trailers,  and  other 
manufactiu-ed  housing  units,  including: 

(1)  Commercial  site,  a  site  customaruy 
leased  for  a  fee,  which  is  fully  equipped 
to  accommodate  a  housing  unit; 

(2)  Private  site,  a  site  that  the 
applicant  provides  or  obtains  at  no  cost 
to  the  Federal  Government,  complete 
with  utilities;  and 

(3)  Gmup  site,  a  site  provided  by  the 
State  or  local  government  that 
accommodates  two  or  more  imits  and  is 
complete  with  utilities. 

Necessary  expense  means  the  cost 
associated  with  acquiring  an  item  or 
items,  obtaining  a  service,  or  pa)dng  for 
any  other  activity  that  meets  a  serious 
need. 

Occupant  means  a  resident  of  a 
housing  unit. 

Owner-occupied  means  that  the 
residence  is  occupied  by: 

(1)  The  legal  owner; 

(2)  A  person  who  does  not  hold 
formal  title  to  the  residence  and  pays  no 
rent,  but  is  responsible  for  the  payment 
of  taxes  or  maintenance  of  the 
residence;  or 

(3)  A  person  who  has  lifetime 
occupancy  rights  with  formal  title 
vested  in  another. 

Permanent  housing  plan  means  a 
realistic  plan  that,  within  a  reasonable 
timeframe,  puts  the  disaster  victim  back 
into  permanent  housing  that  is  similar 
to  the  victim's  pre-disaster  housing 
situation.  A  reasonable  timeframe 
includes  sufficient  time  for  securing 
funds,  locating  a  permanent  dwelling, 
and  moving  into  the  dwelling. 

Primary  residence  means  the  dwelling 
where  the  applicant  normally  lives, 
during  the  major  portion  of  the  calendar 
year;  or  the  dwelling  that  is  required 
because  of  proximity  to  employment, 
including  agricultural  activities,  that 
provide  50  percent  of  the  household's 
income. 

Reasonable  commuting  distance 
means  a  distance  that  does  not  place 
undue  hardship  on  an  applicant.  It  also 
takes  into  consideration  the  traveling 
time  involved  due  to  road  conditions, 
e.g.,  mountainous  regions  or  bridges  out 
and  the  normal  commuting  patterns  of 
the  area. 

Safe  means  secure  from  disaster- 
related  hazards  or  threats  to  occupants. 

Sanitary  means  free  of  disaster-related 
health  hazards. 

Serious  need  means  the  requirement 
for  an  item,  or  service,  that  is  essential 
to  an  applicant's  ability  to  prevent, 
mitigate,  or  overcome  a  disaster-related 
hardship,  injury  or  adverse  condition. 


Significantly  delayed  means  the 
process  has  taiken  mofe  than  30  days. 

Uninhabitable  means  the  dwelling  is 
not  safe,  sanitary  or  fit  to  occupy. 

We,  our,  and  us  mean  FEMA. 

S206.112    Registration  period. 

(a)  Initial  period.  The  standard  FEMA 
registration  period  is  60  days  following 
the  date  that  the  President  declares  an 
incident  a  major  disaster  or  an 
emergency. 

(b)  Extension  of  the  registration 
period.  The  regional  director  or  his/her 
designee  may  extend  the  registration 
period  when  the  State  requests  more- 
time  to  collect  registrations  from  the 
affected  population.  The  Regional 
Director  or  his/her  designee  may  also 
extend  the  standard  registration  period 
when  necessary  to  establish  the  same 
registration  deadline  for  contiguous 
counties  or  States. 

(c)  Late  registrations.  After  the 
standard  or  extended  registration  period 
ends,  FEMA  will  accept  late 
registrations  for  an  additional  60  days. 
We  will  process  late  registrations  for 
those  registrants  who  provide  suitable 
dociunentation  to  support  and  justify 
the  reason  for  the  delay  in  their 
registration. 

§206.113    Eiigibility  factors. 

(a)  Conditions  of  eligibility.  In  general, 
FEMA  may  provide  assistance  to 
individuals  and  households  who  qualify 
for  such  assistance  under  section  408  of 
the  Stafford  Act  and  this  subpart.  FEMA 
may  only  provide  assistance: 

(1)  When  the  individual  or  household 
has  incurred  a  disaster-related  necessary 
expense  or  serious  need  in  the  state  in 
which  the  disaster  has  been  declared, 
without  regard  to  their  residency  in  that 
state; 

(2)  In  a  situation  where  the  applicant 
has  insurance,  when  the  individual  or 
household  files  a  claim  with  their 
insurance  provider  for  all  potentially 
applicable  types  of  insurance  coverage 
and  the  claim  is  denied; 

(3)  In  a  situation  where  the  applicant 
has  insurance,  when  the  insured 
individual  or  household's  insurance 
proceeds  have  been  significantly 
delayed  through  no  fault  of  his,  her  or 
their  own,  and  the  applicant  has  agreed 
to  repay  the  assistance  to  FEMA  or  the 
State  from  insurance  proceeds  that  he, 
she  or  they  receive  later; 

(4)  In  a  situation  where  the  applicant 
has  insurance,  when  the  insured 
individual  or  household's  insiu-ance 
proceeds  are  less  than  the  maximum 
amount  of  assistance  FEMA  can 
authorize  and  the  proceeds  are 
insufficient  to  cover  the  necessary 
expenses  or  serious  needs; 
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(5)  In  a  sitxiation  where  the  applicant 
has  insurance,  when  housing  is  not 
available  on  the  private  market; 

(6)  In  a  situation  where  the  applicant 
has  insurance,  when  the  insured 
individual  or  household  has  accepted 
all  assistance  from  other  sources  for 
which  he,  she,  or  they  are  eligible, 
including  insurance,  when  the  insured 
individual  or  household's  insurance 
proceeds  and  all  other  assistance  are 
less  than  the  maximum  amount  of 
assistance  FEMA  can  authorize  and  the 
proceeds  are  insufficient  to  cover  the 
necessary  expense  or  serious  needs; 

(7)  When  tne  applicant  agrees  to 
refund  to  FEMA  or  the  State  any  portion 
of  the  assistance  that  the  applicant 
receives  or  is  eligible  to  receive  as 
assistance  frnm  another  source; 

(8)  With  respect  to  housing  assistance, 
if  the  primary  residence  has  been 
destroyed,  is  uninhabitable,  or  is 

.  inaccessible;  and 

(9)  With  respect  to  housing  assistance, 
if  a  renter's  primary  residence  is  no 
longer  available  as  a  result  of  the 
disaster. 

(b)  Conditions  of  ineligibility.  We  may 
not  provide  assistance  under  this 
subpart: 

(1)  For  housing  assistance,  to 
individuals  or  households  who  are 
displaced  from  other  than  their  pre- 
disaster  primary  residence; 

(2)  For  housing  assistance,  to 
individuals  or  households  who  have 
adequate  rent-free  housing 
accommodations; 

(3)  For  housing  assistance,  to 
individuals  or  households  who  own  a 
secondary  or  vacation  residence  within 
reasonable  commuting  distance  to  the 
disaster  area,  or  who  own  available 
rental  property  that  meets  their 
temporary  housing  needs; 

(4J  For  Housing  assistance,  to 
individueds  or  households  who 
evacuated  the  residence  in  response  to 
official  warnings  solely  as  a 
precautionary  measure  and  who  are  able 
to  retiun  to  the  residence  immediately 
after  the  incident; 

(5)  For  housing  assistance,  for 
improvements  or  additions  to  the  pre- 
disaster  condition  of  property,  except 
those  required  to  comply  with  local  and 
State  ordinances  or  eligible  mitigation 
measxires; 

(6)  To  individuals  or  households  who 
have  adequate  insurance  coverage  and 
where  there  is  no  indication  that 
insurance  proceeds  will  be  significantly 
delayed,  or  who  have  refused  assistance 
from  insurance  providers; 

(7)  To  individuals  or  households 
whose  damaged  primary  residence  is 
located  in  a  designated  special  flood 
hazard  area,  and  in  a  conununity  that  is 


not  participating  in  the  National  Flood 
Instuance  Program,  except  that  financial 
assistance  may  be  provided  to  rent 
alternate  housing  and  for  medical, 
dental,  funeral  expenses  and 
uninsurable  items  to  such  individuals  or 
households.  However,  if  the  community 
in  which  the  damaged  property  is 
located  qualifies  for  and  enters  the  NFIP 
diuing  the  six-month  period  following 
the  declaration  then  the  individual  or 
household  may  be  eligible; 

(8)  To  individuals  or  households  who 
did  not  fulfill  the  condition  to  purchase 
and  maintain  flood  insurance  as  a 
requirement  of  receiving  previous 
Federal  disaster  assistance; 

(9)  For  business  losses,  including  farm 
businesses  and  self-employment;  or 

(10)  For  any  items  not  o^erwise 
authorized  by  this  section. 

1206.114    Crtteria  for  contimMd 
assistancs. 

(a)  FEMA  expects  all  recipients  of 
assistance  under  this  subpart  to  obtain 
and  occupy  permanent  housing  at  the 
earliest  possible  time.  FEMA  may 
provide  continued  housing  assistance 
during  the  period  of  assistance,  but  not 
to  exceed  the  maximum  amount  of 
assistance  for  the  program,  based  on 
need,  and  generally  only  when 
adequate,  dtemate  housing  is  not 
available  or  when  the  permanent 
housing  plan  has  not  been  fulfilled 
throiigh  no  feult  of  the  applicant. 

(b)  Additional  criteria  for  continued 
assistance. 

(1)  All  applicants  requesting 
continued  rent  assistance  must  establish 
a  realistic  permanent  housing  plan  no 
later  than  &e  first  certification  for 
continued  assistance.  Applicants  will  be 
required  to  provided  documentation 
showing  that  they  are  making  efforts  to 
obtain  permanent  housing. 

(2)  Applicants  requesting  continued 
rent  assistance  must  submit  rent 
receipts  to  show  that  they  have 
exhausted  the  FEMA  rent  funds,  and 
provide  documentation  identifying  the 
continuing  need. 

(3)  FEMA  generally  expects  that  pre- 
disaster  renters  will  use  their  initial 
rental  assistance  to  obtain  permanent 
housing.  However,  we  may  certify  them, 
during  the  period  of  assistance,  for 
continued  rent  assistance  when 
adequate,  alternate  housing  is  not 
available,  or  when  they  have  not 
realized  a  permanent  housing  plan 
through  no  fault  of  their  ovra. 

(4)  FEMA  may  certify  pre-disaster 
owners  for  continued  rent  assistance, 
dxiring  the  period  of  assistance,  when 
adequate,  alternate  housing  is  not 
available,  or  when  they  have  not 


realized  a  permanent  housing  plan 
through  no  fault  of  their  own. 

(5)  Individuals  or  households 
requesting  additional  repair  assistance 
will  be  required  to  submit  information 
and/or  documentation  identifying  the 
continuing  need. 

(6)  Individuals  or  households 
requesting  additional  assistance  for 
personal  property,  transportation, 
medical,  dental,  funeral,  moving  and 
storage,  or  other  necessary  expenses  and 
serious  needs  will  be  required  to  submit 
information  and/or  documentation 
identifying  the  continuing  need. 

1206.115    Appeals. 

(a)  Under  the  provisions  of  section 
423  of  the  Stafford  Act,  applicants  for 
assistance  xmder  this  subpart  may 
appeal  any  determination  of  eligibility 
for  assistance  made  under  this  subpart. 
Applicants  must  file  their  appeal  within 
60  days  after  the  date  that  we  notify  the 
applicant  of  the  award  or  denial  of 
assistance.  Applicants  may  appeal  the 
following: 

(1)  Eligibility  for  assistance,  including 
recoupment; 

(2)  Amount  or  type  of  assistance; 

(3)  Cancellation  of  an  application; 

(4)  The  rejection  of  a  late  application; 

(5)  The  denial  of  continued  assistance 
imder  §  206.114,  Criteria  for  continued 
assistance; 

(6)  FEMA's  intent  to  collect  rent  from 
occupants  of  a  housing  unit  that  FEMA 
provides; 

(7)  Termination  of  direct  housing 
assistance; 

(8)  Denial  of  a  request  to  purchase  a 
FEMA-provided  housing  unit  at  the 
termination  of  eligibility: 

(9)  The  sales  price  of  a  FEMA- 
provided  housing  unit  they  want  to 
purchase;  or 

(10)  Any  other  eligibility-related 
decision. 

(b)  Appeals  must  be  in  writing  and 
explain  the  reason{s)  for  the  appeal.  The 
applicant  or  person  who  the  applicant 
authorizes  to  act  on  his  or  her  behalf 
must  sign  the  appeal.  If  someone  other- 
than  the  applicant  files  the  appeal,  then 
the  applicant  must  also  submit  a  signed 
statement  giving  that  person  authority  to 
represent  him,  her  or  them. 

(c)  Applicants  must  appeal  to  the 
Regional  Director  or  his/her  designee  for 
decisions  made  imder  this  subpart, 
unless  FEMA  has  made  a  grant  to  the 
State  to  provide  assistance  to 
individuals  and  households  under 

§  206.111(a),  State  administration  of 
other  needs  assistance;  then  the 
applicant  must  appeal  to  the  State. 

(d)  An  applicant  may  ask  for  a  copy    ' 
of  ixibrmatipn  in  his  or  her  file  by 
writing  to  FEMA  or  the  State  as 
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appropriate.  If  someone  other  than  the 
applicant  is  submitting  the  request,  then 
the  applicant  must  also  submit  a  signed 
statement  giving  that  person  authority  to 
represent  him  or  her. 

(e)  The  appropriate  FEMA  or  State 
program  official  will  notify  the 
applicant  in  writing  of  the  receipt  of  the 
appeal. 

(f)  The  Regional  Director  or  his/her 
designee  or  appropriate  State  official 
will  review  the  original  decision  after 
receiving  the  appeal.  FEMA  or  the  State, 
as  appropriate,  will  give  the  appellant  a 
written  notice  of  the  disposition  of  the 
appeal  within  90  days  of  the  receiving 
the  appeal.  The  decision  of  the  appellate 
authority  is  final. 

§206.116    Recovery  of  funds. 

(a)  The  applicant  must  agree  to  repay 
to  FEMA  (when  funds  are  provided  by 
FEMA)  and/or  the  State  (when  funds  are 
provided  by  the  State)  fit>m  insurance 
proceeds  or  recoveries  from  any  other 
soiuce  an  amount  equivalent  to  the 
value  of  the  assistance  provided.  In  no 
event  must  the  amoimt  repaid  to  FEMA 
and/or  the  State  exceed  the  amount  that 
the  applicant  recovers  from  insurance  or 
any  other  source. 

(b)  An  applicant  must  return  funds  to 
FEMA  and/or  the  State  (when  funds  are 
provided  by  the  State)  when  FEMA  and/ 
or  the  State  determines  that  the 
assistance  was  provided  erroneously, 
that  the  applicant  spent  the  funds 
inappropriately,  or  that  the  applicant 
obtained  the  assistance  through 
fraudulent  means. 

1206.117    Housing  assislanc*. 

(a)  Purpose.  FEMA  may  provide 
financial  or  direct  assistance  tmder  this 
section  to  respond  to  the  disaster-related 
housing  needs  of  individuals  and 
households. 

(b)  Types  of  housing  assistance. 
(1)  Temporary  housing  assistance. 
(i)  Financial  assistance.  Eligible 

individuals  and  households  may  receive 
financial  assistance  to  rent  alternate 
housing  resoiut:es,  existing  rental  units, 
manufactured  housing,  recreational 
vehicles,  or  other  readily  fabricated 
dwellings.  FEMA  may  also  provide 
assistance  for  the  reasonable  cost  of  any 
transportation,  utility  hookups,  or 
installation  of  a  manufactured  housing 
unit  or  recreational  vehicle  to  be  used 
for  housing.  This  includes 
reimbursement  for  reasonable  short- 
term  lodging  expenses  that  individuals 
or  households  incur  in  the  immediate 
aftermath  of  a  disaster. 

(A)  FEMA  will  include  all  members  of 
a  pre-disaster  household  in  a  single 
registration  and  will  provide  assistance 
for  one  temporary  housing  residence. 


unless  the  Regional  Director  or  his/her 
designee  determines  that  the  size  or 
natiue  of  the  household  requires  that  we 
provide  assistance  for  more  than  one 
residence. 

(B)  FEMA  will  base  the  rental 
assistance  on  the  Department  of 
Housing  and  Urban  Development's 
ciurent  fair  market  rates' for  existing 
rental  luiits.  FEMA  will  further  base  the 
applicable  rate  on  the  household's 
bedroom  requirement  and  the  location 
of  the  rental  unit. 

(C)  All  utility  costs  and  utiUty 
sectuity  deposits  are  the  responsibility 
of  the  occupant  except  where  the  utility 
does  not  meter  utility  services 
separately  and  utility  services  are  a  part 
of  the  rental  charge. 

(D)  The  occupant  is  responsible  for  all 
housing  seciirity  deposits.  In 
extraordinary  circumstances,  the 
Regional  Director  or  his/her  designee 
may  authorize  the  payment  of  security 
deposits;  however,  the  owner  or 
occupant  must  reimburse  the  full 
amount  of  the  security  deposit  to  the 
Federal  Government  before  or  at  the 
time  that  the  temporary  housing 
assistance  ends. 

(i)  Direct  assistance. 

(A)  FEMA  may  provide  direct 
assistance  in  the  form  of  piuchased  or 
leased  temporary  housing  units  directly 
to  individuals  or  households  who  lack 
available  housing  resources  and  would 
be  unable  to  make  use  of  the  assistance 
provided  under  paragraph  (b)(l)(i)  of 
this  section. 

(B)  FEMA  will  include  all  members  of 
a  pre-disaster  household  in  a  single 
application  and  will  provide  assistance 
for  one  temporary  housing  residence, 
unless  the  Regional  Director  or  his/her 
designee  determines  that  the  size  or 
nature  of  the  household  requires  that  we 
provide  assistance  for  more  than  one 
residence. 

(C)  Any  site  upon  which  a  FEMA- 
provided  housing  unit  is  placed  must 
comply  with  applicable  State  and  local 
codes  and  ordinances,  as  well  as  44  CFR 
part  9,  Floodplain  Management  and 
Protection  of  Wetlands,  and  44  CFR  part 
10,  Environmental  Considerations,  and 
all  other  applicable  environmental  laws 
and  Executive  Orders. 

(D)  All  utility  costs  and  utility 
security  deposits  are  the  responsibility 
of  the  occupant  except  where  the  utility 
does  not  meter  utility  services 
separately  and  utility  services  are  a  part 
of  the  rental  charge. 

(E)  FEMA-provided  or  funded 
housing  units  may  be  placed  in  the 
following  locations: 

(1)  A  commercial  site  that  is  complete 
with  utilities;  when  the  Regional 
Director  or  his/her  designee  determines 


that  the  upgrading  of  conunercial  sites, 
or  installation  of  utilities  on  such  sites,  * 
will  provide  more  cost-efi^ective,  timely 
and  suitable  temporary  housing  than 
other  types  of  resoxuces,  then  Federal 
assistance  may  be  authorized  for  such 
actions. 

(2)  A  private  site  that  an  applicant 
provides,  complete  with  utilities;  when 
the  Regional  Director  or  his/her 
designee  determines  that  the  cost  of 
installation  or  repairs  of  essential 
utilities  on  private  sites  will  provide 
more  cost  efiiective,  timely,  and  suitable 
temporary  housing  than  other  types  of 
resources,  then  Federal  assistance  may 
be  authorized  for  such  actions. 

(3)  A  group  site  that  the  State  or  local 
government  provides  that 
accommodates  two  or  more  units  and  is 
complete  with  utilities;  when  the 
Regional  Director  or  his/her  designee 
determines  that  the  cost  of  developing  a 
group  site  provided  by  the  State  or  local 
government,  to  include  installation  or 
repairs  of  essential  utilities  on  the  sites, 
will  provide  more  cost  effective,  timely, 
and  suitable  temporary  housing  than 
other  types  of  resources,  then  Federal 
assistance  may  be  authorized  for  such 
actions. 

(4)  A  group  site  provided  by  FEMA, 
if  the  Regional  Director  or  his/her 
designee  determines  that  such  a  site 
would  be  more  economical  or  accessible 
than  one  that  the  State  or  local 
government  provides. 

(F)  After  the  end  of  the  18-month 
period  of  assistance,  FEMA  may  begin 
to  charge  up  to  the  fair  maricet  rent  rate 
for  each  temporary  housing  unit 
provided.  We  will  base  the  rent  charged 
on  the  number  of  bedrooms  occupied 
and  needed  by  the  household.  When 
establishing  the  amount  of  rent.  FEMA 
will  take  into  account  the  financial 
ability  of  the  household. 

(G)  We  may  terminate  direct 
assistance  for  reasons  that  include,  but 
are  not  limited  to.  the  following: 

(2)  The  period  of  assistance  expired 
under  §  206.119(e)  and  has  not  been 
extended; 

{2)  Adequate  alternate  housing  is 
available  to  the  occupant(s); 

(3)  The  occupant(s).obtahied  housing 
assistance  through  either 
misrejOTesentation  or  fraud; 

(4)  The  occupant(s)  failed  to  comply 
with  any  term  of  the  lease/rental 
agreement  or  other  rules  of  the  site 
where  the  unit  is  located. 

(5)  The  occupant(s)  does  not  provide 
evidence  doctunenting  that  they  are 
working  towards  a  permanent  hotising 
plan. 

(H)  FEMA  wiU  provide  a  15  day 
written  notice  when  initiating  the 
termination  of  direct  assistance  that  we 
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provide  imder  our  lease  agreements. 
This  notice  will  specify  the  reasons  for 
termination  of  assistance  and 
occupancy,  the  date  of  termination,  the 
procedure  for  appealing  the 
determination,  and  the  occupant's 
liability  for  such  additional  charges  as 
the  Regional  Director  or  his/her 
designee  deems  appropriate  after  the 
termination  date,  including  fair  market 
rent  for  the  unit. 

(1)  Duplication  of  benefits  may  occur 
when  an  applicant  has  additional  living 
expense  insurance  benefits  to  cover  the 
cost  of  renting  alternate  housing.  In 
these  instances,  FEMA  may  provide  a 
temporary  housing  imit  if  adequate 
alternate  housing  is  not  available,  or  if 
doing  so  is  in  the  best  interest  of  the 
household  and  the  government.  We  will 
establish  fair  market  rent,  not  to  exceed 
insiuance  benefits  available. 

(2)  Repairs. 

(i)  FEMA  may  provide  financial 
assistance  for  the  repairs  of  uninsured 
disaster-related  damages  to  an  owner's 
primary  residence.  The  funds  are  to 
help  retiim  owner-occupied  primary 
residences  to  a  safe  and  sanitary  living 
or  functioning  condition.  Repairs  may 
include  utilities  and  residential 
infrastructure  (such  as  private  access 
routes,  privately  owned  bridge,  wells 
and/or  septic  systems)  damaged  by  a 
major  disaster. 

(ii)  The  type  of  repair  FEMA 
authorizes  may  vary  depending  upon 
the  natvue  of  the  disaster.  We  may 
authorize  repair  of  items  where  feasible 
or  replacement  when  necessary  to 
insure  the  safety  or  health  of  the 
occupant  and  to  make  the  residence 
functional. 

(iii)  FEMA  may  also  provide 
assistance  for  eligible  hazard  mitigation 
misasures  that  reduce  the  likelihood  of 
future  damage  to  damaged  residences, 
utilities  or  infrastructure. 

(iv)  Eligible  individuals  or  households 
may  receive  up  to  $5,000  under  this 
paragraph,  adjusted  annually  to  reflect 
changes  in  the  CPl,  to  repair  damages  to 
their  primary  residence  without  first 
having  to  show  that  the  assistance  can 
be  met  through  other  means,  except 
insurance  proceeds. 

(v)  The  individual  or  household  is 
responsible  for  obtaining  all  local 
permits  or  inspections  that  applicable 
State  or  local  building  codes  may 
require. 

(3)  Replacement.  FEMA  may  provide 
financial  assistance  under  this 
paragraph  to  replace  the  primary 
residence  of  an  owner-occupied 
dwelling  if  the  dwelling  was  damaged 
by  the  (fisaster  and  there  was  at  least 
$10,000  of  damage  (as  adjusted  annually 
to  reflect  changes  in  the  CPI).  The 


applicant  may  either  replace  the 
dwelling  in  its  entirety  for  $10,000  (as 
adjusted  annually  to  reflect  changes  in 
the  CPI)  or  less,  or  may  use  the 
assistance  toward  the  cost  of  acquiring 
a  new  permanent  residence  that  is 
greater  in  cost  than  $10,000  (as  adjusted 
annually  to  reflect  changes  in  the  CPI). 
All  replacement  assistance  awards  must 
be  individually  approved  by  the 
Associate  Director.  The  Associate 
Director  may  approve  replacement 
assistance  for  applicants  whose  damages 
are  less  than  $10,000  in  extraordinary 
circumstances  where  replacement 
assistance  is  more  appropriate  than 
other  forms  of  housing  assistance. 

(4)  Permanent  housing  construction. 
FEMA  may  provide  financial  or  direct 
assistance  to  applicants  for  the  purpose 
of  constructing  permanent  housing  in 
insular  areas  outside  the  continental 
United  States  and  in  other  remote 
locations  when  alternative  housing 
resources  are  not  available  and  the  types 
of  financial  or  direct  temporary  housing 
assistance  described  at  paragraph  (b)(1) 
of  this  section  are  imavailable, 
infeasible,  or  not  cost-effective. 

(c)  Eligible  costs. 

(1)  Repairs  to  the  primary  residence  or 
replacement  of  items  must  be  disaster- 
related  and  must  be  of  average  quality, 
size,  and  capacity,  taking  into 
consideration  the  needs  of  the  occupant. 
Repairs  to  the  primary  residence  are 
limited  to  restoration  of  the  dwelling  to 
a  safe  and  sanitary  living  or  functioning 
condition  and  may  include: 

(i)  Repair  or  replacement  of  the 
structiural  components,  including 
foundation,  exterior  walls,  and  roof; 

(ii)  Repair  or  replacement  of  the 
structure's  windows  and  doors; 

(iii)  Repair  or  replacement  of  the 
structure's  Heating.  Ventilation  and  Air 
Conditioning  System; 

(iv)  Repair  or  replacement  of  the 
structure's  utilities,  including  electrical, 
pliunbing,  gas,  water  and  sewage 
systems; 

(v)  Repair  or  replacement  of  the 
structxue's  interior,  including  floors, 
walls,  ceilings,  doors  and  cabinetry; 

(vi)  Repair  to  the  structiue's  access 
and  egress,  including  privately  owned 
access  road  and  privately  owned  bridge; 

(vii)  Blocking,  leveling,  and  anchoring 
of  a  mobile  home,  and  reconnecting  or 
resetting  mobile  home  sewer,  water, 
electrical  and  fuel  lines  and  tanks;  and 

(viii)  Items  or  services  determined  to 
be  eligible  hazard  mitigation  measures. 

(2)  Replacement  assistance,  will  be 
based  on  the  verified  disaster-related 
level  of  damage  to  the  dwelling,  or  the 
statutory  maximum,  whichever  is  less. 

(3)  Permanent  housing  construction, 
in  general,  must  be  consistent  with 


ciurent  minimal  local  building  codes 
and  standards  where  they  exist,  or 
minimal  acceptable  construction 
industry  standards  in  the  area, 
including  reasonable  hazard  mitigation 
measures,  and  federal  environmental 
laws  and  regulations  Dwellings  will  be 
of  average  quality,  size  and  capacity, 
taking  into  consideration  the  needs  of 
the  occupant. 

1206.118    Disposal  of  housing  units. 

(a)  FEMA  may  sell  housing  imits 
purchased  under  §  206.11 7(b)(l)(ii), 
Temporary  housing,  direct  assistance,  as 
follows: 

(1)  Sale  to  an  applicant. 

(i)  Sale  to  the  individual  or  household 
occupying  the  unit,  if  the  occupant 
lacks  permanent  housing,  has  a  site  that 
complies  with  local  codes  and 
ordinances  and  part  9  of  this  Title. 

(ii)  Adjustment  to  the  sales  price. 
FEMA  may  approve  adjustments  to  the 
sales  price  when  selling  a  housing  imit 
to  the  occupant  of  a  unit  if  the 
purchaser  is  unable  to  pay  the  fair 
market  value  of  the  home  or  unit  and 
when  doing  so  is  in  the  best  interest  of 
the  applicant  and  FEMA. 

(iii)  FEMA  may  sell  a  housing  unit  to 
the  occupant  only  on  the  condition  that 
the  purchaser  agrees  to  obtain  and 
maintain  hazard  insurance,  as  well  as 
flood  insurance  on  the  imit  if  it  is  or 
will  be  in  a  designated  Special  Flood 
Hazard  Area. 

(2)  Other  methods  of  disposal: 

(i)  FEMA  may  sell,  transfer,  donate,  or 
otherwise  make  a  unit  available  directly 
to  a  State  or  other  governmental  entity, 
or  to  a  voluntary  organization,  for  the 
sole  purpose  of  providing  temporary 
housing  to  disaster  victims  in  major 
disasters  and  emergencies.  As  a 
condition  of  the  sale,  transfer,  or 
donation,  or  other  method  of  provision, 
the  State,  governmental  entity,  or 
voluntary  organization  must  agree  to: 

(A)  Comply  with  the 
nondiscrimination  provisions  of  the 
Stafford  Act,  42  U.S.C.  5151;  and 

(B)  Obtain  and  maintain  hazard 
insurance  on  the  unit,  as  well  as  flood 
insurance  if  the  housing  unit  is  or  will 
be  in  a  designated  Special  Flood  Hazard 
Area. 

(ii)  FEMA  may  also  sell  housing  units 
at  a  fair  market  value  to  any  other   , 
person. 

(b)  A  unit  will  be  sold  "as  is,  where 
is",  except  for  repairs  FEMA  deems 
necessary  to  protect  health  or  safety, 
which  are  to  be  completed  before  the 
sale.  There  will  be  no  implied 
warranties.  In  addition,  FEMA  will 
inform  the  purchaser  that  he/she  may 
have  to  bring  the  unit  up  to  codes  and 
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standards  that  are  applicable  at  the 
proposed  site. 

§  206.1 19    Financial  Assistance  to  Address 
Other  Needs. 

(a)  Purpose.  FEMA  and  the  State  may 
provide  financial  assistance  to 
individuals  and  households  who  have 
other  disaster-related  necessary 
expenses  or  serious  needs.  To  qualify 
for  assistance  under  this  section,  an 
applicant  must  also: 

(1)  Apply  to  the  United  States  Small 
Business  Adininistration's  (SBA) 
Disaster  Home  Loan  Program  for  all 
available  assistance  under  that  program; 
and 

(2)  Be  declined  for  SBA  Disaster 
Home  Loan  Program  assistance;  or 

(3)  Demonstrate  that  the  SBA 
assistance  received  does  not  satisfy  their 
total  necessary  expenses  or  serious 
needs  arising  out  of  the  major  disaster. 

(b)  Types  of  assistance. 

(1)  Medical,  dental,  and  funeral 
expenses.  FEMA  may  provide  financial 
assistance  for  medical,  dental  and 
funeral  items  or  services  to  meet  the 
disaster-related  necessary  expenses  and 
serious  needs  of  individuals  and 
households. 

(2)  Personal  property,  transportation, 
and  other  expenses. 

(i)  FEMA  may  provide  financial 
assistance  for  personal  property  and 
transportation  items  or  services  to  meet 
the  disaster-related  necessary  expenses 
and  serious  needs  of  individuals  and 
households. 

(ii)  FEMA  may  provide  financial 
assistance  for  other  items  or  services 
that  are  not  included  in  the  specified 
categories  for  other  assistance  but  which 
FEMA  approves,  in  coordination  with 
the  State,  as  eligible  to  meet  unique 
disaster-related  necessary  expenses  and 
serious  needs  of  individuals  and 
households. 

(c)  Eligible  costs. 

(1)  Personal  property.  Necessary 
expenses  and  serious  needs  for  repair  or 
replacement  of  personal  property  are 
generally  limited  to  the  following: 

(i)  Clothing; 

(ii)  Household  items,  furnishings  or 
appliances; 

(iii)  Tools,  specialized  or  protective 
clothing,  and  equipment  required  by  an 
employer  as  a  condition  of  employment; 

(iv)  Computers,  imiforms, 
schoolbooks  and  supplies  required  for 
educational  piuposes;  and 

(v)  Cleaning  or  sanitizing  any  eligible 
personal  property  item. 

(2)  Transportation.  Necessary 
expenses  or  serious  needs  for 
transportation  are  generally  limited  to 
the  following: 

(i)  Repairing  or  replacing  vehicles; 
and  -, 


(ii)  Financial  assistance  for  public 
transportation  and  any  other 
transportation  related  costs  or  services. 

(3)  Medical  expenses.  Medical 
expenses  are  generally  limited  to  the 
following: 

(i)  Medical  costs; 
(ii)  Dental  costs;  and 
(iii)  Repair  or  replacement  of  medical 
equipment. 

(4)  Funeral  expenses.  Funeral 
expenses  are  generally  limited  to  the 
following 

(i)  Fimeral  services; 

(ii)  Biuial  or  cremation;  and 

(iii)  Other  related  funeral  expenses. 

(5)  Moving  and  storage  expenses. 
Necessary  expenses  and  serious  needs 
related  to  moving  and  storing  personal 
property  to  avoid  additional  disaster 
damage  generally  include  storage  of 
personal  property  while  disaster-related 
repairs  are  being  made  to  the  primary 
residence,  and  return  of  the  personal 
property  to  the  individual  or 
household's  primary  residence. 

(6)  Other.  Other  disaster-related 
expenses  not  addressed  in  this  section 
may  include: 

(i)  The  piut:hase  of  a  Group  Flood 
Insurance  Policy  as  described  in 
paragraph  (d)  of  this  section. 

(ii)  Other  miscellaneous  items  or 
services  that  FEMA,  in  consultation 
with  the  State,  determines  are  necessary 
expenses  and  serious  needs. 

(d)  Group  Flood  Insurance  purchase. 
Individuals  identified  by  FEMA  as 
eligible  for  "Other  Needs"  assistance 
under  section  408  of  the  Stafford  Act  as 
a  result  of  flood  damage  caused  by  a 
Presidentially-declared  major  disaster 
and  who  reside  in  a  special  flood  hazard 
area  (SFHA)  may  be  included  in  a 
Group  Flood  Insurance  Policy  (GFIP) 
established  under  the  National  Flood 
Insinance  Program  (NFIP)  regulations  at 
44  CFR  61.17. 

(1)  The  premiimi  for  the  GFIP  is  a 
necessary  expense  within  the  meaning 
of  this  section.  FEMA  or  the  State  shall 
withhold  this  portion  of  the  Other 
Needs  award  and  provide  it  to  the  NFIP 
on  behalf  of  individuals  and  households 
who  are  eligible  for  coverage.  The 
coverage  shall  be  equivalent  to  the 
maximum  assistance  amount 
established  under  section  408  of  the 
Stafford  Act. 

(2)  FEMA  or  the  State  IHP  staff  shall 
provide  the  NFIP  with  records  of 
individuals  who  received  an  "Other 
Needs"  award  and  are  to  be  instired 
through  the  GFIP.  Records  of  "Other 
Needs"  applicants  to  be  insured  shall  be 
accompanied  by  payments  to  cover  the 
premium  amounts  for  each  applicant  for 
the  3-year  policy  term.  The  NFIP  will 
then  issue  a  Certificate  of  Flood 


Insurance  to  each  applicant.  Flood 
insurance  coverage  becomes  effective  on 
the  30th  day  following  the  receipt  of 
records  of  GFIP  insureds  and  their 
premium  pajmients  &t>m  the  State  or 
FEMA,  and  such  coverage  terminates  36 
months  from  the  inception  date  of  the 
GFIP,  which  is  60  days  from  the  date  of 
the  disaster  declaration. 

(3)  Insured  applicants  would  not  be 
covered  if  they  are  determined  to  be 
ineligible  for  coverage  based  on  a 
number  of  exclusions  established  by  the 
NFIP.  Therefore,  once  applicants/ 
policyholders  receive  the  Certificate  of 
Flood  Insiuance  that  contains  a  list  of 
the  policy  exclusions,  they  should 
fbview  that  list  to  see  if  they  are 
ineligible  for  coverage.  Those  applicants 
who  fail  to  do  this  may  find  that  their 
property  is,  in  feet,  not  covered  by  the 
insurance  policy  when  the  next  flooding 
incident  occurs  and  they  file  for  losses. 
Once  the  applicants  find  that  their 
damaged  buildings,  contents,  or  both, 
are  ineligible  for  coverage,  they  should 
notify  the  NFIP  in  writing  in  order  to 
have  their  names  removed  frtim  the 
GFIP,  and  to  have  the  flood  insurance 
maintenance  requirement  expunged 
frt>m  the  data-tracking  system. 

§206.120    State  administration  of  ottier 
needs  assistance. 

(a)  State  administration  of  other  needs 
assistance.  A  State  may  request  a  grant 
from  FEMA  to  provide  financial 
assistance  to  individuals  and 
households  in  the  State  under  §  206.119. 
The  State  may  also  expend 
administrative  costs  not  to  exceed  5 
percent  of  the  amount  of  the  grant  in 
accordance  with  section  408(f)(1)(b)  of 
the  Stafford  Act.  Any  State  that 
administers  the  program  to  provide 
financial  assistance  to  individuals  and 
households  must  administer  the 
program  consistent  with  §  206.119  and 
the  State  Administrative  Option  and  the 
State  Administrative  Plan  that  we 
describe  at  paragraph  (b)  and  (c)  of  this 
section. 

(b)  State  administrative  options.  The 
delivery  of  assistance  under  §  206.119  is 
contingent  upon  the  State  choosing  an 
administrator  for  the  assistance.  The 
State  may  either  request  that  FEMA 
administer  the  assistance  or  the  State 
may  request  a  grant  from  FEMA  for 
State  administration.  The  Governor  or 
designee  will  execute  the  State 
Administrative  Option  annually.  During 
non-disaster  periods  the  State  may 
submit  any  proposed  amendments  to    ^ 
the  administrative  option  in  writing  to 
the  FEMA  Regional  Director.  FEMA 
shall  review  the  request  and  respond  to 
the  Governor  or  his/her  designee  within 
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45  days  of  receipt  of  the  proposed 
amendment; 

(c)  State  Administrative  Plan  (SAP). 
The  delivery  of  assistance  by  a  State 
under  this  section  is  contingent  upon 
approval  of  a  SAP,  which  describes  the 
procedures  the  State  will  use  to  deliver 
assistance  imder  section  408  of  the 
Stafford  Act,  42  U.S.C.  5174,  when  a 
State  requests  a  grant  to  administer 
Other  Needs  assistance.  All 
implementation  procedures  must  be  in 
compliance  with  Federal  laws  and 
requirements.  State  laws  and 
procedures,  and  paragraphs  (c)  and  (d) 
of  this  section. 

(1)  Timeframe  for  submission  of  SAP. 
A  signed  SAP,  or  renewal,  must  be 
provided  to  the  FEMA  Regional  Director 
prior  to  November  30  of  each  year.  A 
SAP  shall  be  effective  for  at  least  one 
year,  and  must  be  resubmitted  in  full 
every  three  years. 

(2)  Renewals.  Annual  updates/ 
revisions  to  the  SAP  must  be  submitted 
by  November  30  of  each  year  for 
FEMA's  review  and  approval  by 
December  31.  ff  the  SAP  does  not  need 
to  be  updated/revised,  a  letter  from  the 
State  stating  the  SAP  is  still  current 
must  be  submitted  by  November  30  to 
dociunent  the  SAP  submission 
requirement. 

(3)  Amendments.  The  State  may 
request  amendments  to  the  SAP  at  any 
time.  An  amendment  is  effective  upon 
signature  by  the  FEMA  Regional 
Director  and  the  Governor  or  his/her 
designee.  The  State  may  request  an 
amendment  to  the  administrative  plan 
as  follows: 

(i)  During  non-disaster  periods.  The 
State  may  submit  any  proposed 
amendments  to  the  SAP  in  writing  to 
the  FEMA  Regional  Director.  FEMA 
shall  review  the  request  and  respond  to 
the  Governor  or  his/her  designee  within 
45  days  of  receipt  of  the  proposed 
amendment; 

(ii)  During  Presidentially-declared 
disasters.  The  State  shall  submit  any 
proposed  amendments  to  the  SAP  in 
writing  to  FEMA  within  three  days  after 
disaster  declaration.  FEMA  shall  review 
the  request  and  respond  to  the  Governor 
or  his/her  designee  within  three  days  of 
receipt. 

(d)  State  administrative  plan 
requirements.  The  State  shall  develop  a 
plan  for  the  administration  of  the  Other 
Needs  assistance  that  describes,  at  a 
mininiiiin,  the  following  items: 

(1)  Assignment  of  grant  program 
responsibilities  to  State  officials  or 
agencies. 

(2)  Staffing  Schedule  that  identifies 
the  position,  salary  and  percent  of  time 
for  each  staff  person  assigned  to 


program  administration  and/or 
implementation. 

(3)  Procedures  for  interaction  with 
applicants: 

(i)  Procedures  for  notifying  potential 
applicants  of  the  availability  of  the 
program,  to  include  the  publication  of 
application  deadlines,  pertinent 
program  descriptions,  and  further 
program  information  on  the 
requirements  which  must  be  met  by  the 
applicant  in  order  to  receive  assistance; 

Ui)  Procedures  for  registration  and 
acceptance  of  applications,  including 
late  applications,  up  to  the  prescribed 
time  limitations  as  described  in 
§206.112; 

(iii)  Procedures  for  damage  inspection 
and/or  other  verifications. 

(iv)  Eligibility  determinations. 

(A)  Under  a  cooperative  agreement: 
The  procedure  for  eligibility 
determinations  when  the  FEMA 
application  and  inspection  systems  are 
used  by  the  State  but  additional 
eligibility  criteria  are  necessary  to  make 
State  eligibility  determinations. 

(B)  Urtder  a  grant:  The  procedure  for 
eligibility  determinations  when  the 
FEMA  application  and  inspection 
systems  are  not  used  by  the  State, 
including  the  method  for  determination 
of  costs  for  personal  property  and 
provision  of  a  standard  list  for  personal 
property  items  with  allowable  costs 
identified  for  each  item. 

(v)  Procedures  for  checking 
compliance  for  mandated  flood 
insurance  in  accordance  with 
§206.110(k); 

(vi)  Procedures  for  notifying 
applicants  of  the  State's  eligibility 
decision; 

(vii)  Procedures  for  disbursement  of 
funds  to  applicants; 

(viii)  Procedures  for  applicant  appeal 
processing.  Procedures  must  provide  for 
any  appealable  determination  as 
identified  in  §  206.115(a): 

(ix)  Procedures  for  expeditious 
reporting  of  allegations  of  fraud,  waste 
or  abuse  to  FEMA  Office  of  Inspector 
General. 

(x)  Capacity  to  investigate  allegations 
of  waste,  fraud  and  abuse  independently 
ff  requested  by  FEMA  OIG.  or  in 
conjunction  with  FEMA  OIG. 

(xi)  Provisions  for  safeguarding  the 
privacy  of  applicants  and  the 
confidentiality  of  information,  in 
accordance  with  §  206.110(j). 

(xii)  Provisions  for  complying  with 
§  206.116(b),  Recovery  of  funds. 

(4)  Procedures  for  financial 
management,  accountability  and 
oversight. 

(i)  Procedures  for  verifying  by  random 
sample  that  assistance  frmds  are 
meeting  applicants'  needs,  are  not 


duplicating  assistance  from  other 
means,  and  are  meeting  flood  insurance 
requirements. 

(ii)  Provisions  for  specifically 
identifying,  in  the  accounts  of  the  State, 
all  Federal  and  State  funds  committed 
to  each  grant  program;  and  for 
immediately  ret\iming,  upon  discovery, 
all  Federal  funds  that  are  excess  to 
program  needs. 

(iii)  Provisions  for  accounting  for  cash 
in  compliance  with  State  law  and 
procedure  and  the  Cash  Management 
Improvement  Act  of  1990,  as  amended. 

(iv)  Reports. 

(A)  Procedures  for  preparing  and 
submitting  quarterly  and  final  Financial 
Status  Reports  in  compliance  with  44 
CFR  13.41. 

(B)  Procedures  for  submitting  Program 
Status  Reports  in  compliance  with 
paragraph  (f)(2)(iii)  of  this  section. 

(C)  Procedures  for  preparing  and 
submitting  the  PSC  272.  Federal  Cash 
Transactions  Report. 

(v)  Procedures  for  inventory  control, 
including  a  system  for  identifying  and 
tracking  placement  of  equipment 
purchased  with  grant  funds  or  loaned  by 
FEMA  to  the  State  for  purposes  of 
administering  the  Individtials  and 
Households  Program. 

(vi)  Procedures  for  return  of  funds  to 
FEMA. 

(vii)  State  criteria  and  requirements 
for  closing  out  Federal  grants. 

(vii)  Process  for  retention  of  records. 

(e)  Application  for  assistance 
procedure.  This  section  describes  the 
procedures  that  must  be  followed  by  the 
State  to  submit  an  application  to 
administer  the  Individuals  and 
Households  Program  through  a  Grant 
Award  or  a  Cooperative  Agreement. 

(1)  The  State  must  submit  an  Other 
Needs  assistance  application  to  the 
Regional  Director  within  72  hours  of  the 
major  disaster  declaration  before  MP 
assistance  may  be  provided.  FEMA  will 
work  with  the  State  to  approve  the 
application  or  to  modify  it  so  it  can  be 
approved. 

(2)  The  application  shall  include: 
(i)  Standard  Form  (SF)  424, 

Application  for  Federal  Assistance; 

(u)  FEMA  Form  (FF)  20-20  Budget 
Information — ^Non  Construction 
Programs; 

(iii)  Copy  of  approved  indirect  cost 
rate  from  a  Federal  cognizant  agency  if 
indirect  costs  will  be  charged  to  the 
grant.  Indirect  costs  will  be  included  in 
the  administrative  costs  of  the  grant 
allowed  under  paragraph  (a)  of  this 
section;  and 

(iv)  Disaster  specific  dianges  to  the   ' 
State  Administrative  Plan,  if  applicable. 

(f)  Grants  management  oversight. 

(1)  Period  of  assistance.  All  costs  must 
be  incurred  within  the  period  of 
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assistance,  which  is  18  BMnths  from  the 
date  of  the  disaster  declaration.  This 
period  of  assistance  may  be  extended  if 
requested  in  writing  by  the  State  and 
approved  in  writing  by  the  FEMA 
Associate  Director.  The  State  must 
include  a  justification  for  an  extension 
of  the  assistance  period. 

(2)  Reporting  requirements. 

(i)  The  State  shall  provide  financial 
status  reports,  as  required  by  44  CFR 
13.41. 

(ii)  The  State  shall  provide  copies  of 
PSC  272,  Federal  Cash  Transactions 
Report  to  FEMA.  The  PSC  272  is 
required  quarterly  by  the  Department  of 
Health  and  Human  Services  from  users 
of  its  SMARTLINK  service. 

(iii)  The  State  shall  provide  weekly 
program  status  reports  which  include 
the  number  and  dollar  amoimt  of 
applications  approved,  the  amoimt  of 
assistance  disbursed  and  the  number  of 
appeals  received. 

13)  Ineligible  costs.  Funds  provided  to 
the  State  for  the  administrative  costs  of 
administering  Other  Needs  assistance 
shall  not  be  used  to  pay  regular  time  for 
State  employees,  but  may  be  used  to  pay 
overtime  for  those  employees. 

(4)  Closeout.  The  State  nas  primary 
responsibility  to  closeout  the  tasks 
approved  under  the  Grant  Award.  In 
compliance  with  the  period  of 
assistance,  as  identified  in  the  award, 
the  State  must  reconcile  costs  and 
payments,  resolve  negative  audit 
findings,  and  submit  final  reports 
within  90  days  of  the  end  of  the  period 
of  assistance.  The  State  must  also 
provide  an  inventory  of  equipment 
purchased  with  grant  funds  and  loaned 
to  it  by  FEMA  for  purposes  of 
administering  QiP,  which  Usts  the 
items,  dates,  and  costs  of  equipment 
purchased. 

(5)  Recovery  of  funds.  The  State  is 
responsible  for  recovering  assistance 
awards  from  applicants  obtained 
fraudulently,  expended  for 
unauthorized  items  or  services, 
expended  for  items  for  which  assistance 
is  received  from  other  means,  and 
awards  made  in  error. 

(i)  Adjustments  to  expenditures  will 
be  made  as  funding  is  recovered  and 
will  be  reported  quarterly  on  the 
Financial  Status  Report. 

(ii)  A  list  of  applicants  from  whom 
recoveries  are  processed  will  be 
submitted  on  the  quarterly  progress 
report  to  allow  FEMA  to  adjust  its 
program  and  financial  information 
systems. 

(iii)  The  State  will  reimburse  FEMA 
for  the  Federal  share  of  awards  not 
recovered  through  quarterly  financial 
adjustments  within  the  90  day  close  out 
liquidation  period  of  the  grant  award. 


(iv)  If  the  State  does  not  reimburse 
FEMA  within  the  90  day  close  out 
liquidation  period,  a  bill  for  collection 
will  be  issued.  FEMA  will  charge 
interest,  penalties,  and  administrative 
fees  on  delinquent  bUls  for  collection  in 
accordance  with  the  Debt  Collection 
Improvement  Act.  Recovered  funds, 
interest,  penalties,  and  fees  owed  to 
FEMA  through  delinquent  bills  for 
collection  may  be  offset  bom  other 
FEMA  disaster  assistance  programs  bom 
which  the  State  is  receiving  funds  or 
future  grant  awards  from  FEMA  or  other 
Federal  agencies.  Debt  collection 
procedures  will  be  followed  as  outlined 
in  44  CFR  part  11. 

(6)  Audit  requirements.  Pursuant  to 
44  CFR  13.26,  uniform  audit 
requirements  apply  to  all  grants 
provided  under  this  subpart. 

(7)  Document  retention.  Pursuant  to 
44  CFR  13.42,  States  are  required  to 
retain  records,  including  source 
documentation,  to  support 
expenditures/costs  incurred  against  the 
grant  award,  for  3  years  from  the  date 
of  submission  to  FEMA  of  the  final 
Financial  Status  Report.  The  State  is 
responsible  for  resolving  questioned 
costs  that  may  result  bom  an  audit 
conducted  during  the  three-year  record 
retention  period  and  for  returning 
disallowed  costs  bom  ineligible 
activities. 

3.  Revise  the  last  sentence  of  44  CFR 
206.44(a)  to  read  as  follows: 

"No  FEMA  funding  will  be  authorized 
or  provided  to  any  grantees  or  other 
recipients,  nor  will  direct  Federal 
assistance  be  authorized  by  mission 
assigmnent,  until  such  time  as  this 
Agreement  for  the  Presidential 
declaration  has  been  signed,  except 
where  it  is  deemed  necessary  by  die 
Regional  Director  to  begin  the  process  of 
providing  essential  emergency  services 
or  housing  assistance  under  the 
Individuals  and  Households  Program."; 

4.  Revise  44  CFR  206.62(f)  to  read  as 
follows: 

§206.62    Available  assistance. 

(f)  Provide  assistance  in  accordance 
with  section  408  of  the  Stafford  Act.; 
and 


5.  Revise  the  heading  of  44  CFR 
206.101  to  read: 

§  206. 1 01    Temporary  housing  assistance 
for  emergencies  and  maior  disasters 
declared  on  or  before  October  14, 2002. 

6.  44  CFR  206.101(a)  is  amended  by 
adding  the  following  phrase  at  the  end 
of  paragraph  (a): 

"for  Presidentially-declared  - 
emergencies  and  major  disasters 


declared  on  or  before  October  14,  2002 
(Note  that  the  reference  to  section  408 
of  the  Stafford  Act  refers  to  prior 
legislation  amended  by  the  Disaster 
Mitigation  Act  2000>." 

7.  Revise  the  heading  of  44  CFR 
206.131  to  read  as  follows: 

"Individual  and  Family  Grant 
Program  for  major  disasters  declared  on 
or  before  October  14,  2002." 

8.  Amend  44  CFR  206.131(a)  by 
adding  the  following  phrase  at  the  end 
of  the  first  sentence:  "for  Presidentially- 
declared  major  disasters  declared  on  or 
before  October  14,  2002  (Note  that  the 
reference  to  section  411  of  the  Stafford 
Act  refers  to  prior  legislation  amended 
by  the  Disaster  Mitigation  Act  2000)." 

9.  Revise  44  CFR  206.191(d)(2)(ii)  & 
(iv)  to  read  as  follows: 

§  206.1 91    Duplication  of  benefits. 

•  •        *        *        • 

(d)  •  *  • 
(2)*  *  * 

(ii)  Housing  assistance  pursuant  to 
section  408  of  the  Stafford  Act. 

***** 

(iv)  Other  Needs  assistance,  pursuant 
to  section  408  of  the  Stafford  Act  or  its 
predecessor  program,  the  Individual  and 
Family  Grant  Program. 

•  «        *        *        * 

Dated:  September  25,  2002. 

John  R.  D'Araujo,  )r., 

Assistant  Director,  Response  and  Recovery 
Directorate. 

[FR  Doc.  02-24733  Filed  9-27-02;  8:45  am] 

BILUtIO  COOES718-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  61 
RIN  3067-AD31 

National  Flood  Insurance  Program 
(NRP);  Group  Flood  Insurance  Policy 
(GRP) 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Interim  final  rule. 

summary:  We  (the  Federal  hisurance 
and  Mitigation  Administration  of 
FEMA)  are  amending  the  Group  Flood 
Insurance  Policy  (GFIP),  as  a  result  of 
the  consolidation  of  sections  408  and 
41 1  of  the  Robert  T.  Stafford  Disaster 
Relief  and  Emergency  Assistance  Act 
(the  Stafford  Act)  by  the  Disaster 
Mitigation  Act  of  2000,  which  created  a 
new  disaster  assistance  program. 
DATES:  Effective  Date:  This  rule  is 
effective  September  30,  2002. 
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Applicability  Date:  This  rules  applies 
to  Emergencies  and  Major  Disasters 
declared  on  or  after  October  15,  2002. 

Comment  Date:  Please  submit  written 
comments  on  or  before  April  15,  2003. 
ADOflESSES:  Please  send  your  comments 
to  the  Rules  Docket  Clerk,  Office  of  the 
General  Counsel,  Federal  Emergency 
Management  Agency,  500  C  Street,  SW., 
Room  840,  Washington,  DC  20472,    ^ 
(facsimile)  202-646-4536,  or  (e-mail) 
rules@fema.gov. 

FOR  RIRTHER  INFORMATION  CONTACT: 

Siizan  M.  Krowel,  Federal  Emergency 
Management  Agency,  Federal  Insurance 
Administration,  (202)  646^3423, 
(facsimile)  (202)  646-4327,  or  (e-mail) 
Suzan.Krowel@fema.gov. 

SUPPLEMENTARY  INFORMATION:  FEMA 
estd)lished  the  GFIP  in  the  mid-1990's 
to  address  the  need  for  recipients  of 
Individual  and  FamUy  Grant  (IFG) 
disaster  assistance  imder  section  411  of 
the  Stafford  Act  to  piuchase  flood 
insurance  as  a  condition  of  their  receipt 
of  the  IFG  assistance. 

The  piupose  of  the  GFIP  was  to 
provide  a  temporary  mechanism  for  the 
recipients  of  the  IFG  grants— generally 
low-income  persons — ^to  have  flood 
insurance  coverage  for  a  period  of 
thirty-seven  months  following  a  flood 
loss  so  that  they  would  have  time  to 
recover  from  the  disaster  and  be  in 
better  position  to  buy  flood  insurance 
for  themselves  after  the  expiration  of  the 

GFIP. 

Section  408  of  the  Stafford  Act,  42 
U.S.C.  5174.  entitied  "Temporary 
Housing  Assistance,"  and  section  411  of 
the  Stafford  Act,  42  U.S.C.  5178, 
entiUed  "Individual  and  Family  Grant 
Programs,"  have  been  effectively 
combined  into  a  revised  section  408  of 
the  Stafford  Act  by  section  206  of  the 
Disaster  Mitigation  Act  of  2000,  Pub.  L. 
106-390,  to  establish  a  single  program 
called  the  Federal  Assistance  to 
Individuals  and  Households  Program 
(MP).  The  maximiun  IFG  assistance  was 
$14,800.  The  maximum  IHP  assistance 
is  $25,000.  Therefore,  we  (the  Federal 
Insurance  and  Mitigation 
Administration  of  FEMA)  must  make 
revisions  to  the  GFIP. 

The  coverage  will  now  be  in  the 
amount  of  $25,000.  The  premiiun  for 
this  coverage  will  be  a  flat  fee  of  $600. 
The  deductible  will  remain  at  $200, 
which  is  applicable  separately  to  real 
property  (building)  and  personal 
property  (contents).  The  GFIP  term  will 
be  36  months.  Previously  the  term  had 
been  increased  to  37  months,  because 
one  state  needed  additional  time  to 
work  with  its  GFIP  certificate  holders  to 
make  arrangements  to  buy  and  maintain 
flood  insurance  beyond  the  GFIP  term  of 


36  months.  The  extra  time  is  no  longer 
necessary. 

The  piupose  of  the  new  GFIP  policy 
is  the  same  as  the  previous  GFIP  policy: 
to  provide  a  temporary  mechanism  for 
the  recipients  of  the  IHP  grants — 
generally  low-income  persons — to  have 
flood  insvirance  coverage  for  a  period  of 
three  years  following  a  flood  loss  so  that 
they  will  have  time  to  recover  from  the 
disaster  and  be  in  a  better  position  to 
buy  flood  insurance  for  themselves  after 
the  expiration  of  their  three-year  policy 
term. 

We  intend  to  continue  analyzing  the 
GFIP  to  make  further  adjustments  in 
premiiun  charges  as  warranted. 

FEMA  is  considering  allowring  the 
states  to  renew  the  GFIP  policy  after  the 
36  month  expiration,  provided  the  states 
pay  the  premiiun.  We  invite  comments 
on  this  proposal. 

National  EnTironmental  Policy  Act 

This  interim  final  rule  falls  within  the 
exclusion  category  44  CFR  Part 
10.8(d)(2Kii).  which  addresses  the 
preparation,  revision,  and  adoption  of 
regulations,  directives,  and  other 
guidance  documents  related  to  actions 
that  qualify  for  categorical  exclusions. 
Qualifying  for  this  exclusion  and 
because  no  other  extraordinary 
circumstances  have  been  identified,  this 
interim  final  rule  will  not  require  the 
preparation  of  either  an  environmental 
assessment  or  enviroiunental  impact 
statement  as  defined  by  the  National 
Environmental  Policy  Act 

Executive  Order  12866,  Regulatory 
Planning  and  Review 

We  have  prepared  and  reviewed  this 
rule  under  die  provisions  of  E.0. 12866, 
Regulatory  Planning  and  Review.  Under 
Executive  Order  12866,  58  FR  51735. 
October  4, 1993,  a  significant  regulatory 
action  is  subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Executive  Order  defines 
"significant  regulatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  may: 

(1)  have  an  aimual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agencyr; 

(3)  materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 


President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

For  the  reasons  that  follow  we  have 
concluded  that  this  rule  is  neither  an 
economically  significant  nor  a 
significant  regulatory  action  under  the 
Executive  Order. 

The  rule  will  accomplish  one  primary 
purpose:  revise  the  GFIP  as  a  result  of 
the  changes  in  the  Stafford  Act.  The 
Office  of  Management  and  Budget  has 
not  reviewed  this  rule  under  the 
principles  of  Executive  Order  1 2866. 

Paperwork  Reduction  Act 

This  interim  final  rule  does  not 
contain  a  collecticm  of  information  and 
it  is  therefore  not  subject  to  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501-3520). 

Executive  Order  13132,  Federalism 

Executive  Order  13132,  Federalism, 
dated  August  4, 1999,  sets  forth 
principles  and  criteria  that  agencies 
must  adhere  to  in  formulating  and 
implementing  policies  that  have 
federalism  implications,  that  is, 
regulations  that  have  substantial  direct 
effects  on  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Federal  agencies 
must  closely  examine  the  statutory 
authority  supporting  any  action  that 
would  limit  the  policyrnaking  discretion 
of  the  States,  and  to  the  extent 
practicable,  must  consult  with  State  and 
local  officials  before  implementing  any 
such  action. 

We  have  reviewed  this  rule  under 
E.0. 13132  and  have  concluded  that  the 
rule  does  not  have  federalism 
implications  as  defined  by  the  Executive 
Order.  We  have  determined  that  the  rule 
does  not  significantly  affect  the  rights, 
roles,  and  responsibilities  of  States,  and 
involves  no  preemption  of  State  law  nor 
does  it  limit  State  policymaking 
discretion. 

Executive  Order  12778,  Qvil  Justice 
Reform 

This  final  rule  meets  the  applicable 
standards  of  §  2(b)(2)  of  E.0. 12778. 

Administrative  Procedure  Act 
Statement 

In  general,  FEMA  publishes  a  rule  for 
public  comment  before  issuing  a  final 

rule,  under  the  Administrative         

Procedure  Act.  5  U.S.C.  533  and  44  CFR 
1.12.  The  Administrative  Procedure  Act. 
however,  provides  an  exception  from 
that  general  rule  where  the  agency  for 
good  cause  finds  the  procedures  for 
comment  and  response  contrary  to 
public  interest.  Section  206  of  the 
Disaster  Mitigation  Act  of  2000  has 
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combined  sections  408  and  411, 
respectively,  of  the  Stafford  Act,  into  a 
revised  section  408.  The  grant  amount 
heis  been  increased  to  $25,000  and  a 
single  grant  program  has  been 
established,  titled  the  Federal 
Assistance  to  Individuals  and 
Households  Grant  Program  (IHP). 

The  GFIP  was  established  to  provide 
flood  insurance  for  all  individuals 
named  by  the  State  as  recipients  under 
the  Stafford  Act  grant  program  award  for 
flood  damage  as  a  result  of  a  major 
disaster  declaration  by  the  President. 
This  interim  final  rule  revises  the  GFIP 
to  meet  the  new  limits  stated  in  the 
revised  Stafford  Act  grant  program.  The 
revisions  to  the  GFEP  must  coincide 
with  the  revisions  to  the  Stafford  Act. 

The  public  benefit  of  this  rule  is  the 
continuation  of  the  GFIP  without 
interruption,  the  increase  in  the  amount 
of  coverage  provided,  and  the 
deductible  remaining  at  $200. 

Therefore,  we  believe  it  is  contrary  to 
the  public  interest  to  delay  the  benefits 
of  this  rule.  In  accordance  with  the 
.Administrative  Procedure  Act,  5  U.S.C. 
553  (d)(3),  we  find  that  there  is  good 
cause  for  the  interim  final  rule  to  take 
effect  inimediately  upon  publication  in 
the  Federal  Register  in  order  to  coincide 
with  the  revisions  to  the  Stafford  Act. 

In  addition,  we  believe  that,  imder  the 
circumstances,  delaying  the  effective 
date  of  this  rule  until  after  a  comment 


period  would  not  further  the  public 
interest.  For  these  reasons,  we  believe . 
we  have  good  cause  to  publish  an 
interim  final  rule. 

List  of  Subjects  in  44  CFR  Part  61 

Flood  insiuance. 

Accordingly,  we  amend  44  CFR  Part 
61  as  follows: 

PART  61— INSURANCE  COVERAGE 
AND  RATES 

1.  The  authority  citation  for  Part  61 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  43  FR 
41943,  3  CFR,  1978  Comp.,  p.  329;  E.O. 
12127  of  Mar.  31, 1979.  44  FR  19367,  3  CFR, 
1979  Comp.,  p.  376. 

2.  Revise  paragraphs  (a)  (b)  (c)  (d)  and 
(h)  of  §  61.17  to  read  as  follows: 

§61.17    Group  Rood  Insurance  Policy. 

(a)  A  Group  Flood  Insurance  Policy 
(GFIP)  is  a  policy  covering  all 
individuals  named  by  a  State  as 
recipients  under  section  408  of  the 
Stafford  Act  (42  U.S.C.  5174)  of  an 
Individuals  and  Households  Program 
(IHP)  award  for  flood  damage  as  a  result 
of  major  disaster  declaration  by  the 
President. 

(b)  The  premiiun  for  the  GFIP  is  a  flat 
fee  of  $600  per  insured.  We  may  adjust 
the  premium  to  reflect  NFIP  loss 


experience  and  any  adjustment  of 
benefits  under  the  IHP  program.    « 

(c)  The  amoimt  of  coverage  is 
equivalent  to  the  maximum  grant 
amoimt  established  under  section  408  of 
the  Stafford  Act  (42  U.S.C.  5174). 

(d)  The  term  of  the  GFIP  is  for  36 
months  and  begins  60  days  after  the 
date  of  the  disaster  declaration. 
***** 

(h)  We  will  send  a  notice  to  the  GFIP 
certificate  holders  approximately  60 
days  before  the  end  of  the  thirty-six 
month  term  of  the  GFIP.  The  notice  will 
encourage  them  to  contact  a  local 
insurance  agent  or  producer  or  a  private 
insurance  company  selling  NFIP 
policies  under  the  Write  Your  Own 
program  of  the  NFIP  Standard  Flood 
Insurance  Policy,  and  advise  them  as  to 
the  amount  of  coverage  they  must 
maintain  in  order  not  to  jeopardize  their 
eligibility  for  future  disaster  assistance. 
The  IHP  program  will  provide  the  NFIP 
the  amount  of  flood  instirance  coverage 
to  be  maintained  by  certificate  holders. 

(Catalog  of  Federal  Domestic  Assistance 
No.  83.100,  "Flood  Insurance";  No.  83.516, 
"Disaster  Assistance") 

Dated:  September  25,  2002. 

Anthony  S.  Lowe, 

Administrator, ,  Federal  Insurance  and 
Mitigation  Administration. 

(FR  Doc.  02-24734  Filed  9-27-02;  8:45  am] 
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Order  of  September  26,  2002 

The  President 

Designation  Under  Executive  Order  12958 

"*i 

In  accordance  with  the  provisions  of  section  1.4  of  Executive  Order  12958 
of  April  17,  1995,  entitled  "Classified  National  Security  Information,"  I 
hereby  designate  the  Secretary  of  Agriculture  to  classify  information  origi- 
nally as  "Secret." 

Any  delegation  of  this  authority  shall  be  in  accordance  with  section  1.4(c) 
of  Executive  Order  12958. 

This  order  shaU  be  published  in  the  Federal  Register. 

[FR  Doc.  02-24984 
Filed  9-27-02;  8:46  am] 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid  ' 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  SEPTEMBER  30, 
2002 

AGRICULTURE  , 

DEPARTMENT  | 

Agricultural  Marketing 
Service 

Pork  promotion,  research,  and 
consumer  information  order; 
published  9-16-02 
DEFENSE  DEPARTMENT 
Federal  Acquisition  Regulation 
(FAR): 

Fixed-price  construction 
contracts;  payments; 
published  8-30-02 
Correction;  published  9- 
11-02 
Task-order  and  delivery- 
order  contracts;  published 
8-30-02  I 

Technical  amendments; 

published  8-30-02 
Trade  agreements 
thresholds;  published  8- 
30-02 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Louisiana:  published  9-30-02 
Hazardous  waste  program 
authorizations: 
New  York;  published  8-1-02 
Solid  wastes:  | 

State  underground  storage 
tank  program  approvals — 
Hawaii;  published  9-25-02 
Superfund  program: 
Natiorul  oil  and  hazardous 
substances  contingency 
plan — 

National  priorities  list 
update;  published  9-30- 
02 
National  priorities  list 
update;  published  9-30- 
02 
Natonal  priorities  list 
update;  published  9-30- 
02 

FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Disaster  assistance: 
Federal  assistance  to 
Indivkluals  and 
househoMs;  put)lished  9- 
30-02 


National  Flood  Insurance 
Program: 

Group  flood  Insurance 
polk:y;  published  9-30-02 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 

(FAR): 

Fixed-price  constructkin 
contracts;  payments; 
published  8-30-02 
Correction;  published  9- 
11-02 

Task-order  and  delivery- 
order  contracts;  published 
8-30-02 

Technical  amendments; 
published  8-30-02 

Trade  agreements 
thresholds;  published  8- 
30-02 

HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Federal  Housing  Enterprise 
Oversight  Office 
Practice  and  procedure: 
Federal  National  Mortgage 
Association  (Fannie  Mae) 
and  Federal  Home  Loan 
Mortgage  Corporation 
(Freddie  Mac)— 
Safety  and  soundness 
supervisory  standards; 
published  8-30-02 

INTERIOR  DEPARTMENT 
Indian  Affairs  Bureau 

Law  and  order  on  Indian 

reservatkjns: 

Paiute-Shoshone  Indian 
Tribe  of  Falton 
Reservation  and  Cokxiy, 
NV;  Court  of  Indian 
Offenses  establishment; 
published  9-24-02 

MINE  SAFETY  AND  HEALTH 
FEDERAL  REVIEW 
COMMISSION 
Federal  Mine  Safety  and 
Health  Review  Commission 
Organization,  functions,  and 
authority  delegations: 
Commission  Headquarters 
and  Administrative  Law 
Judges  offices;  address 
changes;  published  9-27- 
02 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulatkin 

(FAR): 

Fixed-price  constructran 
contracts;  payments; 
published  8-30-02 
Correctron;  published  9- 
11-02 

Task-order  ar>d  delivery- 
order  contracts;  published 
8-30-02 


Technical  amendments; 

published  8-30-02 
Trade  agreements 

thresholds;  published  8- 

30-02 

NATIONAL  SCIENCE, 
FOUNDATION 

Antarctk:  Conservation  Act  of 
1978;  implementation: 
Civil  monetary  penalties; 

inflation  adjustment; 

published  8-30-02 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Commercial  vessels;  liferaft 
sen/k:ing  inten/als;  published 
9-17-02 
Ports  and  waterways  safety: 
Vessels  arriving  in  or 
departing  from  U.S.  ports; 
notification  requirements; 
published  8-28-02 
Shipping;  technical  and 
conforming  amendments; 
published  9-30-02 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Ballonbau  Womer  GmbH; 

published  8-30-02 
Boeing;  published  9-30-02 
TRANSPORTATION 
DEPARTMENT 

Federal  Motor  Carrier  Safety 
Administration 
Motor  carrier  safety  standards: 
Commerical  driver's  Inense 
standards;  requirements 
and  penalties- 
Commercial  Driver's 
License  Program 
improvements  and 
noncommercial  motor 
vehicle  violations; 
published  7-31-02 
TRANSPORTATION 
DEPARTMENT 
Surface  Transportation 
Board 

Organization,  functions,  arid 
authority  delegations; 
revisk)n;  published  9-25-02 
Practice  and  procedure: 
Accounts,  records,  and 
reports;  technk:al 
amendments;  published  9- 
11-02 
lntrarTK>dal  rail  competitiOf>— 
Joint  rate  cancellation 
regulations  removed; 
published  9-30-02 
TREASURY  DEPARTMENT 
Customs  Service 
Air  commerce: 
Air  cargo  manifest;  air 
waybill  number  re-use; 
published  8-30-02 


COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Oranges,  grapefruit, 
tangerines,  and  tangelos 
grown  in — 

Florida;  comments  due  by 
10-10-02;  published  9-10- 
02  [FR  02-23027] 

Peanuts,  domestic  and 
imported,  mariceted  in 
United  States;  minimum 
quality  and  handling 
standards;  comments  due 
by  10-9-02;  published  9-9- 
02  [FR  02-22700] 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Agricultural  Bioterrorism 
Protection  Act: 
Biological  agents  and  toxins; 

possession;  comments 

due  by  10-11-02; 

published  8-12-02  [FR  02- 

20354] 

AGRICULTURE 

DEPARTMENT 

Food  and  Nutrition  Service 

Chikl  nutrition  programs: 
Free  and  reduced  price 
meals  and  free  milk  in 
schools — 

Eligibility  determination; 
verification  reporting 
and  recordkeeping 
requirements;  comments 
due  by  10-8-02; 
published  8:9-02  [FR 
02-20163] 
.  COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Endangered  and  threatened 
species: 
Critical  habitat 
designations — 
Gulf  sturgeon;  comments 
due  by  10-7-02; 
published  8-8-02  [FR 
02-20091] 
Fishery  conservation  and  ~ 
management: 
Alaska;  fisheries  of 
_   Exclusive  Economfc 
Zone- 
American  Fisheries  Act 
inshore  cooperative 
requirements;  comments 
due  by  10-7-02; 
published  8-23-02  [FR 
02-21457] 
Atlantk:  coastal  fisheries 
cooperative 
management — 
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American  k)bster 
environmental  impact 
statement;  comments 
due  by  10-7-02; 
published  9-5-02  [FR 
02-22620] 
West  Coast  States  and 

Western  Pacific 

fisheries — 

West  Coast  salnnxi; 
,     comments  due  by  10- 
11-02;  published  9-26- 
02  [FR  02-24371] 

EDUCATION  DEPARTMENT 

Postsecondary  education: 
Institutional  eligibility;  various 
loan  and  grant  programs; 
comments  due  by  10-7- 
02;  published  8-8-02  [FR 
02-20058] 
Student  Assistance  General 
Provisions  and  Federal 
Perkins  Loan,  Federal 
Family  Education  Loan, 
and  William  D.  Ford 
^  Direct  Loan  Programs; 
comments  due  by  10-7- 
02;  published  8-6-02  [FR 
02-19521] 
ENERGY  DEPARTMENT 
Energy  Efficiency  and 
Renewrable  Energy  Office 
Energy  conservation: 
Altemative  fuel 
transportation  program — 
Fiscfier-Tropsch  diesel 
fuels;  wori(shop,  etc.; 
comments  due  by  10- 
10-02;  published  9-10- 
02  [FR  02-22908] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control: 
State  operating  permits 
programs — 

Maryland;  comments  due 
by  10-10-02;  published 
9-10-02  [FR  02-23081] 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Indiana;  comments  due  by 
10-11-02;  published  9-11- 
02  [FR  02-22979] 
Maine;  comments  due  by 
10-9-02;  published  9-9-02 
[FR  02-22359] 
Minnesota;  comments  due 
by  10-11-02;  published  9- 
11-02  [FR  02-22977] 

Pennsylvania;  comments 
due  by  10-9-02;  published 
9-9-02  [FR  02-22727] 

Utah;  comments  due  by  10- 
10-02;  published  9-10-02 
[FR  02-22988] 
Air  quality  planning  purposes; 

designation  of  areas: 

Louisiana;  comnf>ents  due  by 
10-10-02;  published  9-10- 
02  [FR  02-22983] 


Grants  and  other  Federal 
assistance: 
Clean  Air  Act  Tribal 
authority — 

Idaho,  Oregon,  and 
Washington;  Indian 
reservations;  Federal 
implementation  plans; 
'^         comments  due  by  10- 
10-02;  published  8-9-02 
[FR  02-19440J 
Hazardous  waste  program 
authorizations: 
Minnesota;  comments  due 
by  10-9-02;  published  9-9- 
02  [FR  02-22810] 
Radiation  protection  programs: 
Transuranic  radioactive 
waste  for  disposal  at 
Waste  Isolatkm  Pitot 
Plant;  waste 

characterization  program 
documents  availability — 
Nevada  Test  Site,  NV; 
comments  due  by  10-9- 
02;  published  9-9-02 
[FR  02-22801] 

EQUAL  EMPLOYMENT 
OPPORTUNITY  COMMISSION 

Age  Discrimination  in 
Employment  Act: 
Processing  of  age 

discrimination  charges; 

comments  due  by  10-11- 

02;  published  8-12-02  [FR 

02-20126] 

FEDERAL  ELECTION 
COMMISSION 

Coordinated  and  independent 
expenditures;  comments  due 
by  10-11-02;  published  9- 
24-02  [FR  02-23813] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Medicare  & 
Medicaid  Services 

Medicare: 
Hospital  outpatient 
prospective  payment 
system  and  2003  FY 
rates;  comments  due  by 
10-8-02;  published  8-9-02 
[FR  02-20146] 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Mortgage  and  loan  insurance 
programs: 
Owners  of  protects  receiving 

section  236  rental 

assistance;  partk:ipation  in 

retaining  some  or  all  of 

excess  rental  charges  for 

project  use,  etc.; 

comments  due  by  10-11- 

02;  published  8-12-02  [FR 

02-20022] 
Single  family  mortgage 

insurance — 

Section  203(k)  consultant 
placement  and  renrioval 


procedures;  comntents 
due  by  10-8-02; 
published  8-9-02  [FR 
02-20240] 

INTERIOR  DEPARTMENT 
Irtdlan  Affairs  Bureau 

Land  and  water: 
Indian  Reservation  Roads 
Program;  comments  due 
by  10-7-02;  published  8-7- 
02  [FR  02-18801] 

INTERIOR  DEPARTMENT 
Rsh  and  Wildlife  Swvice 
Endangered  and  threatened 
species: 

Black-footed  ferets; 
nonessential  experimental 
population  establishment 
in  south-central  South 
Dakota;  comnrients  due  by 
10-11-02;  published  9-11- 
02  [FR  02-23068] 
Critical  habitat 
designations — 
Gila  chub;  comments  due 
by  10-8-02;  published 
8-9-02  [FR  02-19872] 
Gulf  sturgeon;  comments 
due  by  10-7-02; 
published  8-8-02  [FR 
02-20091] 
Flat-tailed  homed  lizard; 
comments  due  by  10-9- 
02;  published  9-24-02  [FR 
02-24025] 

JUSTICE  DEPARTMENT 

Radiation  Exposure 
Compensation  Act 
Amendments  of  2000; 
claims: 

Uranium  millers,  ore 
transporters,  and  miners; 
coverage  expansion; 
representation  and  fees; 
comments  due  by  10-7- 
02;  published  8-7-02  [FR 
02-19222] 
NUCLEAR  REGULATORY 
COMMISSION 
Federal  Advisory  Committee 
Act  regulations;  comnrients 
due  by  10-7-02;  published 
8-8-02  [FR  02-19941] 
Spent  nuclear  fuel  and  high- 
level  radioactive  waste; 
independent  storage; 
licensing  requirements: 
Dry  cask  independent  spent 
fuel  and  monitored 
retrievat>le  storage 
installatkxis;  siting  and 
design;  geological  and 
seismologicai 
characteristics;  comments 
due  by  10-7-02;  put>lished 
7-22-02  [FR  02-18436] 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Sart>anes-Oxley  Act  of  2002; 
implementation: 
Annual  and  quarterly 
oompaay  reports; 


disclosure  certifk»tkxi; 
comments  due  by  10-9- 
02;  published  9-9-02  [FR 
02-22572) 

SMALL  BUSINESS 
ADMINISTRATION 

Small  business  size  standards: 
Nonmanufacturer  rule; 
waivers — 

Plain  unmounted  bearings 
and  mounted  bearings; 
comments  due  by  to- 
ll-02;  published  9-27- 
02  [FR  02-24558] 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

AnctK>rage  regulations: 

Maine;  comments  due  by 
10-7-02;  published  7-8-02 
[FR  02-17003) 
Drawbridge  operatkxis; 

Connecticut;  comments  due 
by  10-10-02:  published  9- 
10-02  [FR  02-22947] 

Ftorida;  comments  due  by 
10-7-02;  published  8-7-02 
[FR  02-19998) 
Ports  and  watenways  safety: 

Boston  Hart>or,  MA; 
Aggregate  Industries 
Fireworks  display;  safety 
zone;  comments  due  by 
10-10^)2;  published  9-20- 
02  [FR  02-23916] 

Oahu.  Maui.  Hawaii,  and 
Kauai.  HI;  anchorages 
and  security  zor>es; 
comments  due  by  10-8- 
02;  published  9-3-02  [FR 
02-22340] 
Vessel  documentation  and 

measurement: 

Coastwise  trade  vessels; 
lease  financir>g;  comnwnts 
due  by  10-8-02;  put>lished 
8-9-02  [FR  02-20244] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Administrative  regulatk)ns: 
Aviatk>n  Safety  Actkxi 

Programs  information; 

protection  from  disctosure; 

comments  due  by  10-7- 

02;  published  9-5-02  [FR 

02-22270] 
Flight  Operational  Quality 

Assurance  Program 

information;  protectkxi 

from  disclosure; 

comments  due  by  10-7- 

02;  published  9-5-02  [FR 

02-22269] 
Aircraft: 
Fuel  tank  system  fault 

tolerance  evaluations; 

equivalent  safety 

provisions;  comnr^ents  due 

by  10-10-02;  pti)lished  9- 

10-02  [FR  02-22622] 


VI 
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Airworthiness  directives: 
Ballonbau  Womer  GmbH; 
comments  due  by  10-10- 
02;  published  8-30-02  (FR 
02-22128] 
Bell;  comments  due  by  10- 
7-02;  published  8-6-02 
[FR  02-19486] 
Bell;  correction;  comments 
due  by  10-7-02;  published 
8-21-02  (FR  C2-19486] 
Boeing;  comments  due  by 
10-7-02;  published  8-23- 
02  [FR  02-21509) 
McDonnell  Douglas; 
comments  due  by  10-7- 
02;  published  8-7-02  [FR 
■  02-19879] 
Class  D  and  Class  E 
airspace;  comments  due  by 
10-7-02;  published  8-28-02 
[FR  02-21136] 
Class  E  airspace;  comments 
due  by  10-10-02;  published 
9-4-02  [FR  02-22496] 
Class  E  airspace;  con-ection; 
comments  due  by  10-11-02; 
published  8-30-02  [FR  C2- 
21576)      '' 
TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 
Motor  vehicle  safety 
standards:  |   - 

Accelerator  control  systems 
Correction;  comments  due 
by  10-7-02;  published 
9-24-02  [FR  02-24123] 

TRANSPORTATION 

DEPARTMENT 

Surface  Transportation 

Board 

Fees: 


Licensing  and  related 
sen/ices;  2002  update; 
comments  due  by  10-11- 
02;  published  9-11-02  [FR 
02-22918] 
Practice  and  procedure: 
Rate  challenges;  expedited 
resolution  under  stand- 
alone cost  methodology; 
comments  due  by  10-9- 
02;  published  9-11-02  [FR 
02-22808] 
TREASURY  DEPARTMENT 
Alcohol,  Tobacco  and 
Firearms  Bureau 
Alcoholic  beverages: 
Wine;  labeling  and 
advertising — 
American  wines;  Petite 
Sirah  and  Zinfandel; 
new  prime  grape  variety 
names;  comments  due 
by  10-8-02;  published 
6-6-02  [FR  02-14132) 
TREASURY  DEPARTMENT 
Foreign  Assets  Control 
Office 

Sudan,  Libya,  and  Iran; 
agricultural  commodities, 
medicine,  and  medical 
devices  exportation; 
licensing  procedures; 
comments  due  by  10-7-02; 
published  9-6-02  [FR  02- 
22689) 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Income  taxes: 
Welfare  beneft  fund; 
guidance  regarding 
whether  pari  of  .10  or 
more  employer  plan; 
comments  due  t)y  10-9- 
02;  published  7-11-02  [FR 
02-17469) 


income,  employment,  and  gift 

taxes: 

Split-dollar  life  insurance 
arrangements;  comments 
due  by  10-7-02;  published 
7-9-02  (FR  02-17042)     - 

LIST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  cun'ent 
session  of  Congress  which 
have  become  Federal  laws,  it 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Sen^ice)  on  202-523- 
6641.  This  list  is  also 
available  online  at  hVp:// 
www.nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 

H.R.  3287/P.L.  107-225 

To  redesignate  the  facility  of 
the  United  States  Postal 
Service  located  at  900 
Brentwood  Road,  NE,  in 
Washington,  D.C.,  as  the 
"Joseph  Curseen,  Jr.  and 
Thomas  Monis,  Jr.  Processing 
and  Distribution  Center". 


(Sept.  24,  2002;  116  Stat. 
1344) 

H.R.  3917/P.L.  107-226 

Flight  93  National  Memorial 
Act  (Sept.  24,  2002;  116  Stat. 
1345)  "" 

H.R.  5207/P.L.  107-227 

To  designate  the  facility  of  the 
United  States  Postal  Service 
located  at  6101  West  Old 
Shakopee  Road  in 
Bloomington,  Minnesota,  as 
the  "Thomas  E.  Burnett,  Jr. 
Post  Office  Building".  (Sept. 
24.  2002;  116  Stat.  1349) 

Last  List  September  24,  2002 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  http:// 
hydra.gsa.gov/archives/ 
publaws-l.html  or  send  E-mail 
to  listserveilstserv.gsa.gov 
with  the  following  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 
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CFR  CHECKUST 


TWe 


Stock  Number 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 
published  weekly.  It  is  an^nged  in  the  order  of  CFR  titles,  stock 
numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  is  now  available  for  sale  at  the  Government  Printing 

Office. 

A  checklist  of  cunrent  CFR  volumes  comprising  a  complete  CFR  set. 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  whk;h  is  revised  monthly. 

The  CFR  is  available  free  on-line  through  tfie  Government  Printing 
Office's  GPO  Access  Servk»  at  http://www.access.gpo.gov/nara/cfr/ 
index.html.  For  information  about  GPO  Access  call  the  GPO  User 
Support  Team  at  1-888-293-6498  (toll  free)  or  202-512-1530. 
The  annual  rate  for  subscription  to  all  revised  paper  volumes  is 
$1 195.00  domestic.  $298.75  additional  for  foreign  mailing. 

Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 
accompanied  by  remittance  (check,  money  order,  GPO  Deposit 
Account,  VISA,  Master  Card,  or  Discover).  Charge  orders  may  be 
telephoned  to  the  GPO  Order  Desk.  Monday  through  Friday,  at  (208) 
512-1800  from  8:00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your 
charge  orders  to  (202)  512-2250. 
TWe  Slock  Numbw 


1,  2  (2  Resewed) (86W)48-(X)001-1) 9.00 

3  (1997  Compiiation 
and  Ports  100  and 

101) (869-048-00002-0) 59.00 

4  (869-04a-00003-«) 9.00 

5  Parts: 

1-699  (869-04MI0004-6) 57.00 

700-1199 (869-04W)0005^) 47.00 

120O-End,6(6 
Resented) (869-048-00006-2) ... 


7  DAff#A* 

1-26  ....'. (869^)48-00001-1)  .. 

27-52 (869-048-00008-9)  .. 

53-209 (869-04«)0009-7)  .. 

210-299 (869-048-00010-1)  .. 

300-399 (869-048-00011-9)  .. 

400-699 (869-048-00012-7)  .. 

700-899 (869-048-O0013-5)  .. 

90O-W9 (869-048-00014-3)  .. 

1000-1199  (869-048-00015-1)  .. 

1200-1599 (869-048-00016-0)  .. 

1600-1899 (869-048-00017-8)  .. 

1900-1939  (869-048-00018-6)  .. 

1940-1949  (869-048-00019^)  .. 

1950-1999  (869-048-00020^)  .. 

2000-End (869-048-00021-6)  .. 

8 (869-048-00022-4)  .. 

9  Parts: 

1-199  (869-048-00023-2)  .. 

200-End  (869^)4W)0024-1)  .. 

10  Parts: 

1-50  (869-048^)0025-4) 58.00 

51-199 (869-048-00026-7) 56.00 

200-499 (869-04W)0027-5) 44.00 

500-End  (869-048-00028-3) 58.00 


41.00 
47.00 
36.00 
59.00 
42.00 
57.00 
54.00 
58.00 
25.00 
58.00 
61.00 
29.00 
53.00 
47.00 
46.00 


58.00 
56.00 


11  (869-04W)0029-1) 

1-199  ....'. (869-048-00030-5) 

200-219 (869-048-00031-3) 

220-299 (869-048-00032-1) 

300-499 (86^^)4W)0033-0) 

500-599 (869-048-00034-*) 

600-€nd  (869-048-00035-6) 

13  (869-048-00036^) 


30.00 
36.00 
58.00 
45.00 
42.00 
61.00 


Jon.  1,2002 

'Jon.  1,2002 
'Jan.  1,2002 

Jan.  1,2002 
Jan.  1,2002 


58.00       Jan.  1,2002 


Jon.  1,2002 
Jan.  1,2002 
Jan.  1.2002 
Jan.  1,2002 
Jan.  1.2002 
Jan.  1,  2002 
Jan.  1,2002 
Jan.  1,2002 
Jan.  1,2002 
Jan.  1,2002 
Jan.  1,2002 
Jan.  1,2002 
Jan.  1,2002 
Jon.  1,  2002 
Jan.  1,2002 


58.00       Jan.  1,2002 


Jan.  1,2002 
Jan.  1,2002 

Jan.  1,2002 
Jan.  1,2002 
Jan.  1,2002 
Jan.  1,2002 


34.00       Jan.  1,  2002 


Jan.  1,2002 
Jan.  1,2002 
Jan.  1,2002 
Jan.  1,2002 
Jan.  1,2002 
Jan,  1,2002 


60.00 
SiSD 
29.00 
47.00 
41.00 


14  Parts: 

1-59  (869-048-00037-2)  .. 

60-139 (869^)48-00038-1)  .. 

140-199 (869-048-00039-^  .. 

200-1199 (869-048-00040-2)  .. 

1200-€nd (869-048-00041-1)  .. 

0-299  ....'. (869-048-00042-9) 37X10 

300-799 (869-048-00043-7) 58.00 

800-€nd  (869-048-00044-5) 40.00 

16  Parts: 

0-^99  (869-04W)0045-3) AJOO 

1000-End (869-048-00046-1) 57.00 

17  Parts: 

1-199  (869-048-O0048-8)  .. 

200-239 (869-048-00049-6)  .. 

240-End  (869-048-00050-0)  .. 

18  Parts: 

1-399  (869-048-00051-8)  .. 

400-End  (869-048-00052-6)  .. 

19  Parts: 

1-140  (869-048-00053^)  .. 

141-199 (869-048-00054-2)  .. 

200-End  (869-048-00055-1).. 

20  Parts: 

1-399  (869^)48-00056-^  .. 

400-499 (869-048-00057-7)  .. 

500-End  (86W)48-00058-5) .. 

21  Parts: 

1-99  (869-048-O0059-3)  .. 

100-169 (869-048-00060-7)  .. 

170-199 (869-048-00061-5)  .. 

200-299 (869-048-00062-3)  .. 

300-499 (869-048-00063-1)  .. 

500-599 (869-048-00064-0)  .. 

600-799 (869-04»-00065-«)  .. 

800-1299 (869-048-00066-6)  .. 

1300-End (869^)48^)0067-4)  .. 

22Psrts: 

1-299  (869-048-00068-2) 59X10 

300-End  (869-048-00069-1) 43X10 

23  (869-048-00070-4) 40.00 

24Parta: 

57.n 

47.00 
29.00 
58.00 
29.00 

68.00 


47.00 
55.00 
59X10 

59.00 
24.00 

57.00 
56X)0 
29.00 

47.00 
60.00 
60.00 

39.00 
46.00 
47.00 
16.00 
29.00 
46X)0 
16.00 
56.00 
22.00 


47X10       Jan.  1,2002 


0-199  (869-048-00071-2)  .. 

200-499 (869-048-00072-1)  .. 

500-699 (869-048-00073-9)  .. 

700-1699 (869-04M10074-7)  .. 

1700-End (86W)48-00075-5)  .. 

25  (869-048-00076-3)  .. 

26  Parts: 

§§1.0-1-1.60  (869-048-00077-1) 45.00 

§§1.61-1.169 (869-048-00078-0) 58.00 

§§1.170-1.300 (869-048-00079-8) 55.00 

§§1.301-1.400 (869-048-00080-1) 44.00 

§§1.401-1440 (869-048-00081-0) 60.00 

§§1.441-1.500  (869-048-00082-8)  47.00 

§§1.501-1.640 (869-048-00083-6) 44.00 

§§1.641-1.850 (86^048-00084-4) 57.00 

§§1.851-1.907 (869-04*-00085-2) 57.00 

§§1.908-1.1000 (869-048-00086-1) 56X)0 

§§1.1001-1.1400  (869-048-00087-9) 58X10 

§§1.1401-End  (869-04M10088-7) 61X10 

2-29  (869-048-00089-5) 57X10 

30-39  (869-048-00090^ 39X10 

40-49  (869-048-00091-7) 26.00 

50-299 (869-048-00092-5) 38.00 

300-499 (869-048-00093-3) 57.00 

500-599 (86W)48-00094-l) 12.00 

600-End  (869-048-00095-0) 16.00 

27Psrts: 

1-199  (86W)48-00096-8)  .. 


Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 

Jan.  1 
Jan.  1 
Jan.  I 

Jan.  1 
Jon.  1 

Apr.  1 
Apr.  1 
Apr.  1 

Apr.  1 
Apr.  1 

Apr.  1 
Apr.  1 
Apr.  1 

Apr.  1 
Apr.  1 
Apr.  1 

Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 

Apr.  1 
Apr.  1 

Apr.  1 

Apr,  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 

Apr.  1 

Apr.  1 
Apr.  1 
Apr.  I 
Apr.  1 
Apr.  1 
Apr.  1 

'Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 

'Apr.  1 
Apr.  1 


2002 
2002 
2002 
2002 

2002 

2002 
2002 
2002 

2002 
2002 

2002 

2002 
2002 

2002 
2002 

2002 
2002 
2002 

2002 
2002 

2002 

2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 

2002 
2002 

2002 

2002 
2002 
2002 

2002 
2002 

2002 

2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 


61.00   Apr.  1,2002 


VIU 
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Titte 

200-End 


Stock  Number  Price 

(869-048-00097-6) 13.00 


28  Parts: 

0-42 (869^)48-00098^) 58.00 

43-end (869-044-00099-7)  50.00 

29  Parts: 

0-99 (869^)44-00100-4) 7  45.00 

100-499 (869-048-00101-8) 21.00 

•500-899  (869-048-00102-6) 58.00 

900-1899 (869-04&-00103-4) 35.00 

1900-1910  (§§  1900  to 

1910.999)  .T...  (869-048-00104-2) 58.00 

1910  (§§1910.1000  to 

end)  (869-044-00105-5) 42.00 

1911-1925  (869-044-00106-3) 20.00 

1926 (869^)48-00107-7) 47.00 

1927-€n<J (869^)44-00108-0) 55.00 


301 

1-199  (869-044-00109-8) 52.00 

200-699 (869-044-001 10-1) 45.00 

7G0-£nd  (869-044-001 1 1-7) 53.00 

31  Parts: 

0-199 (869-048-00112-3) 

200-End  .: (869-044-00113-6) 


35.00 
56.x 

15.00 


32  Parts: 

1-39,  Vol.  I ....: 

1-39,  Vol.  II 19.00 

1-39,  Vol.  Ill 1800 

51.00 
57.00 
47.00 
37.00 
42.00 
44.00 


1-190  (869-044-00114-4) 

191-399 (869-044-00115-2) 

400-629 (869-048-00116-6) 

630-699 (869-048-00117-4) 

700-799 .z........  (869^)44-00118-7) 

800-€nd |..  (869-044-00119-5) 

33  Parts: 

1-124  _..  (869-044-00120-9) 45.00 

125-199 -..  (869-044-00121-7) 55.00 

200-End  (869-044-00122-5) 45.00 

34  Parts: 

1-299 (869-044-00123-3) 43.00 

300-399 (869-044-00124-1) 40.00 

400-End  (869-048-00 125-5) 59.00 

35  (869^)48-00126-3) 10.00 

36  Parts 

1-199  (869-048-00127-1) 36.00 

200-299 (869-048-00128-0) 35.00 

300-End  (869-044-00129-2) 55.00 

37  ,...(869-044-00130-6)......  45.00 

38  Parts:  I 

0-17  (869-044-001 3M) 53.00 

Ift-End  >...  (869^)44-00132-2) 55.00 

39  ,...(869-044-00133-1) 40.00 

40  Parts: 

1-49 (869-048-00134-4) 57.00 

50-51  (869-044-00135-7) 38.00 

52  (52.01-52.1018) (869-044-00136-5) 50.00 

52  (52.1019-End)  (869-044-00137-3) 55.00 

53-59  (869-048-00138-7) 29.00 

60(60.1-End)  (869-044-00139-0) 53.00 

60  (AppS) >...  (869-044-00140-3) 51.00 

61-62  :....  (869-048-00141-7) 38.00 

63  (63.1-63.599)  (869-044-00142-0) 53.00 

63  (63.600-63.1 199)  (869-044-00 143-8) 44.00 

63  (63.1 200-End)  (869^)44-00144-6) 56.00 

64-71   (869-044^)0145-4) 26.00 

72-80  (869-044^)0146-2) 55.00 

81-85  (869-044-00147-1) 45.00 

86(86.1-86.599-99)  (869-044-00148-9) 52.00 

86  (86.600-1-End)  (869-044-00149-7) 45.00 

87-99  (869-O44-00150-1) 54.00 


Revision  Date 
Apr.  1,2002 

July  1,2002 
July  1,  2001 

July  1,  2001 
July  1,  2002 
July  1,2002 
July  1,2002 

July  I,  2002 

July  1,2001 

*July  1,  2001 

July  1,  2002 

July  1,  2001 

July  1,  2001 
July  1,  2001 
July  1,  2001 

July  1,2002 
July  1,  2001 

2July  1,  1984 

2July  1,  1984 

2  July  1,  1984 

«July  1,2001 

July  1,  2001 

July  1,2002 

July  1,2002 

July  1,2001 

July  1,  2001 

July  1,  2001 
July  1,2001 
July  1.2001 

July  1,  2001 
July  1,  2001 
July  1,  2002 

«July  1,2002 

July  1,2002 
July  1,  2002 
July  1,  2001 

July  1,  2001 

July  1,2001 
July  1,  2001 

July  1,2002 

July  1,  2002 
July  1,2001 
July  1,  2001 
July  1,2001 
July  1,-2002 
July  1,2001 
July  1,2001 
July  1,2002 
July  1,2001 
July  1,  2001 
July  1,2001 
July  1,2001 
July  1,  2001 
July  1,2001 
July  1,2001 
July  1,2001 
July  1,2001 


Title 


Stocic  Numiier 


Price       RevisionDate 


100-135 (869-04M)0151-4) 42.00 

136-149 (869-044-00152-7) 55.00 

150-189 (869-044-00153-5) 52.00 

190-259 (869-044-00154-3) 34.00 

260-265 (869-04a-00155-7) 47.00 

•266-299  (869-04W)0156-S) 47.00 

300-399 (869-044-00157-8) 41.00 

400-424 (869-044-00158-6) 51.M 

425-699 .r(869-044K)0159-4) 55.W 

700-789 (869-044-00160-5) 55.00 

790-End  (869-044-00161-6) 44.00 

41  Chapters: 

1,  1-1  to  1-10 13.00 

1, 1-11  to  Appendix,  2  (2  Reserved) 13.00 


3-6 

7 

8 

9 

10-17 


14.00 
6.00 
4.50 

13.00 
9.50 


18,  Vol.  I,  Ports  1-5  13.00 

18,  Vol.  II,  Ports  6-19 13.00 

18,  Vol.  Ill,  Ports  20-52 13.00 

19-100  1300 

1-100  (869^)44-00162-4) 22.00 

•101  {869-04W)0163-8) 43.00 

102-200 (869-044-00164-1) 33.00 

201-End  (869-044-00165-9) 24.00 

42  Parts: 

1-399  (869-044-00166-7) 51.00 

400-429 „  (869-044-00167-5) 59.00 

430-End  (869-044-00168-3) 58.00 

43  Parts: 

1-999  (869-044-00169-1)  45.00 

1000-end  (869-044-00170-5) 56.00 

44  (869-044-00171-3) 45.00 

45  Parts: 

1-199  (869^4)44-00172-1) 53.00 

200-499  ..„ (869-044-001 7 J-0) 31.00 

500-1199 (869-044-00174-8) 45.00 

1200-End (869-04*K)0175-6) 55.00 

46  Parts: 

1^  (869-044-00176-4) 43.00 

41-69  (869-044-00177-2) 35.00 

70-89  (869-044-00178-1) 13.00 

90-139 (869-044-00179-9) 41.00 

140-155 (869-044^180-2) 24.00 

156-165 (869-044-00181-1) 31.00 

166-199 (869-044-00182-9) 42.00 

200-499 (869-044-00183-7) 36.00 

500-End  (869-044-00184-5) 23J0O 

47  Parts: 

0-19 (869-044-001 85-3) 55.00 

20-39  (869-044-00186-1) 43.00 

40-69  (869-O44-00187-O) 36.00 

70-79  (869-044-00188-8) 58.00 

80-End  (869-044-00189-6) 55.00 

48  Chapters: 

1  (Ports  1-51)  (869-044-00190-0) 60.00 

1  (Ports  52-99)  (869-044-00191-8) 45.00 

2  (Ports  201-299) (869-044-00192-6) 53.00 

3-6 (869-044-00193-4) 31.00 

7-14  (869-044-00194-2) 51.00 

15-28  (869-044-00195-1) 53.00 

29-End  (869-044-00196-9) 38.00 

49  Parts: 

1-W  (869-044-00197-7) 55.00 

100-185 (869-044-00198-5) 60.00 

186-199 (869-044-00199-3) 18.00 

200-399 (869-044-00200-1) 60.00 

400-^999 .r. (869-044-00201-9) SiJOQ 

1000-1 199  (869-044-00202-7) 26.00 


July  1,2002 
July  1,  2001 
July  1,  2001 
July  1,  2001 
July  1,  2002 
July  1,  2002 
July  1,2001 
July  1,2001 
July  1,2001 
July  1,2001 
July  I,  2001 

3July  1,  1984 

3July  1,  1984 

3July  1,  1984 

3  July  1,  1984 

3  July  1,  1984 

3  July  1,  1984 

iJuly  1,  1984 

JJuly  1,  1984 

iJuly  1,  1984 

JJuly  1,  1984 

3  July  1,  1984 

July  1,  2001 

July  1,2002 

July  1,2001 

July  1,  2001 

Oct.  1,  2001 
Oct.  1,  2001 
Oct.  1,2001 

Oct.  1,  2001 
Oct.  1,2001 

Oct.  1,  2001 

Oct.  1,  2001 
Oct.  1.2001 
Oct.  1,  2001 
Oct.  1,  2001 

Oct.  1,  2001 
Oct.  1,2001 
Oct.  1,2001 
Oct.  1,  2001 
Oct.  1,  2001 
Oct.  1,  2001 
Oct.  1,  2001 
Oct.  1,  2001 
Oct.  1,  2001 

Oct.  1,2001 
Oct.  1,  2001 
Oct.  1,  2001 
Oct.  1,  2001 
Oct.  1,2001 

Oct.  1,2001 
Oct.  1,  2001 
Oct.  1,  2001 
Oct.  1,2001 
Oct.  1,  2001 
Oct.  1,2001 
Oct.  1,  2001 

Oct.  1,2001 
Oct.  1,2001 
Oct.  1,  2001 
Oct.  1,  2001 
Oct.  1,2001 
Oct.  1,2001 
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ix 


IWa 

1200-End 


StociK  Number 
(869-044-00203-5) 21.00 


Oct.  1,  2001 


50  Parts: 

1-199 (869-044-00204-3) 63.00  Oct.  1,2001 

200-599 (869-044-00205-1) 36.00  Oct.  1,  2001 

600-End  (869-044-00206-0) 55.00  Oct.  1,  2001 

CFR  Index  and  Findings 

Aids (869-044-O0047-O) 59.00  Jan.  1,  2002 


Convtete2001  CFR  set .1,195.00 

Microfict>e  CFR  Edition: 

Subscription  (moiled  OS  issued) 298.00 

Individual  copies 2.00 

Complete  set  (one-time  mailing)  290.00 

Complete  set  (one-time  mailing)  247.00 


2001 

2000 
2000 
2000 

1999 


<  Because  frtte  3  is  an  annual  compilation,  tt^  volume  and  all  previous  volumes 
should  be  retained  as  a  perrrxment  reference  source. 

2The  July  1,  1985  edition  of  32  CFR  Parts  1-189  contains  a  note  only  for 
Parts  1-39  inclusive.  For  ttie  fuM  text  of  ttw  Defense  Acquisition  Regulations 
in  Parts  1-39,  consult  ttie  ttvee  CFR  volumes  issued  as  of  July  I,  1984,  containing 
tttose  parts. 

^Ttw  July  1,  1985  edition  of  41  CFR  Otopters  1-100  contains  o  note  only 
for  CtKpters  1  to  49  inclusive.  For  ttw  full  text  of  procurement  regulations 
in  Ctwpters  1  to  49,  consult  ttw  eleven  CFR  volumes  issued  as  of  July  1, 
1984  containing  ttx>se  cttopters. 

'No  amendments  to  ttiis  volume  were  promulgated  during  ttw  period  Jonuonr 
1,  2001,  tttfougti  Januay  I,  2002.  Ttw  CFR  volume  issued  as  of.  Jonuonr  1. 
2001  stKxid  be  retained. 

«No  amendments  to  tt^is  volume  were  promulgated  during  the  period  April 
1,  2000,  through  April  1,  2001.  The  CFR  volume  issued  as  of  AprI  1.  2000  should 
be  retained. 

»No  amendments  to  this  volume  were  promulgaled  during  the  period  July 
1,  2000,  through  July  I.  2001.  The  CFR  volume  issued  as  of  July  1,  2000  should 
be  retained. 

'No  amendnoents  to  this  volunr>e  were  promulgated  during  the  period  AprI 
1,  2001,  through  April  1.  2002.  The  CFR  volume  issued  as  of  AprH  1,  2001  should 
be  retained. 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  yoor  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
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Committee,  61625-61626 

Federal  Emergency  iManagement  Agency 

RULES 

Disaster  assistance: 
Hazard  mitigaticm  planning  and  Hazard  Mitigation  Grant 
Program.  61512-61515 

Federal  Energy  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 

Southern  California  Edison,  61610 
Applications,  hearings,  determinations,  etc.: 

ANR  Pipeline  Co..  61608 

Dominion  Transmission  Inc.,  61608-61609 

PG&E  Gas  Transmission,  Northwest  Corp.,  61609 


Tennessee  Gas  Pipeline  Co.,  61609-61610 
Federal  Housing  Finance  Board 

NOTICES 

Reports  and  guidance  documents;  availability,  etc.: 
Information  disseminated  by  Federal  agencies;  quality, 
objectivity,  utility,  and  integrity  guidelines,  61626 

Federal  Reserve  System 

NOTICES 

Agency  information  collection  activities: 

Reporting  and  recordkeeping  requirements,  61626-61630 
Banks  and  bank  holding  companies: 

Formations,  acquisitions,  and  mergers,  6163Qr-61631 

Permissible  nonbanking  activities.  61631 
Meetings;  Sunshine  Act.  61631 

Fish  and  Wildlife  Service 

RULES 

Endangered  and  threatened  species: 

P^eb^e's  meadow  jumping  mouse.  61531-61537 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Landowner  Incentive  Program  (non-tribal  portion)  for 

States,  territories,  and  District  of  Columbia,  61640- 
=      61648 
Private  Stewardship  Program,  61649-61662 

Food  and  Drug  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  61638-61639 

Meetings: 
Pharmaceutical  Science  Advisory  Committee,  61639- 
61640 

Forest  Service 

NOTICES 
Meetings: 
Willamette  Provincial  Advisory  Conunittee,  61575 

General  Accounting  Office 

PROPOSED  RULES 

Administrative  practice  and  procedure: 
Bid  protest  regulations;  revision.  61542-61545 

General  Services  Administration 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Govemmentwide  Per  Diem  Advisory  Board,  61631 

Heaitti  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 
See  Centers  for  Medicare  &  Medicaid  Services 
See  Food  and  Drug  Administration 

Hearings  aiid  Appeals  Office,  Interior  Department 

RULES 

Hearings  and  appeals  procedures: 
Surface  coal  mining;  addresses,  telephone  numbers,  etc., 
61506-61512 

Housing  and  Urt>an  Development  Department 

RULES 
Grants: 
HOME  Investment  Partnerships  Program,  61751-61757 
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Immigration  and  Naturalization  Service 

RULES 

Noninunigrant  classes: 
Aliens  coming  temporarily  to  U.S.  to  perform  agricultural 
labor  or  services;  H-2A  classification  peititions; 
adjudication  delegated  to  Labor  Department 
Withdravra,  61474-61476 
PROPOSED  RULES 
Nonimmigrant  classes: 
Temporary  agricultural  worker  {H-2A)  petitions; 
processing  procedures;  withdrawn,  61568-61569 

NOTICES 

Temporary  protected  status  program  designations: 
Liberia,  61664-61667 

Indian  Affairs  Bureau 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  conunent  request,  61759-61760 
Submission  for  OMB  review;  comment  request,  61662 

interior  Department 

See  Fish  and  Wildlife  Service 

See  Hearings  and  Appeals  Office,  Interior  Department 

See  Indian  Affairs  Bureau 

See  Land  Management  Bureau 

international  Trade  Administration 

NOTICES 
Antidumping: 
Circular  welded  non-alloy  steel  pipe  fi-om — 

Korea.  61578-61579 
Cold-rolled  carbon  steel  flat  products  from — 

Russian  Federation,  61579-61591 
Polyvinyl  alcohol  from — 

Various  countries,  61591-61595 
Steel  concrete  reinforcing  bars  from — 
Turkey,  61595-61596 
Antidumping  and  countervailing  duties: 
Five  year  (sunset)  reviews — 
Initiation  of  reviews,  61577-61578 

international  Trade  Commisaion 

NOTICES 

Import  investigations: 
Collated  roofing  nails  from — 
China  and  Taiwan,  61662-61664 

Justice  Department 

See  Immigration  and  Naturalization  Service 

Labor  Department 

See  Employment  Standards  Administration 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  61667- 
61668 
Reports  and  guidance  documents;  availability,  etc.: 
Information  disseminated  by  Federal  agencies;  quality, 
objectivity,  utility,  and  integrity  guidelines,  61669 

Land  Management  Bureau 

RULES 

Land  resource  management: 

Recreation  permits  for  public  lands,  61731-61745 
PROPOSED  RULES 
Land  resource  management: 

Recreation  permits  for  public  lands,  61745-61749 


Management  and  Budget  Office 

NOTICES 

Reports  and  guidance  dociunents;  availability,  etc.: 
Information  disseminated  by  Federal  agencies;  quality, 

objectivity,  utility,  and  integrity  guidelines.  61701- 

61702 

Medicare  Payment  Advisory  Commission 

NOTICES 
Meetings,  61670 

Nationai  Aeronautics  and  Space  Administration 

RULES 

Acquisition  regulations: 
Broad  agency  announcements;  safety  and  risk-based 

management,  61519-61521 
Xk>ntract  actions  pending  resolution  of  agency  protest; 
approval  authority,  61519 

National  Highway  Traffic  Safety  Administration 

RULES 

Motor  vehicle  safety  standards: 

Child  restraint  systems —     • 
Labels  and  instructions;  simplification,  61523-61531 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  61722-61724 
Motor  vehicle  safety  standards;  exemption  petition^,  etc.: 

Uniroyal  Goodrich  Tire  Manufacturing.  61724 

National  Institute  for  Literacy 

NOTICES 

Meetings:  * 

Advisory  Board;  correction,  61670 

Nationai  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 

Atlantic  highly  migratory  species — 
Atlantic  bluefin  tima,  61537-61541 
Oil  Pollution  Act: 

Natural  resource  damage  assessments.  61483-61493 

NOTICES 

Meetings: 
Gulf  of  Mexico  Fishery  Management  Council.  61596 
New  England  Fishery  Management  Council.  61596-61597 
Pacific  Fishery  Management  Council,  61597-61598 

Ocean  and  coastal  resource  management: 
Marine  sancturaries — 
Hawaiian  Islands  Humpback  Whale  National  Marine 
Sanctuary,  HI,  61598 

Permits: 
Marine  mammals,  61598-61599 

National  Science  Foundation 

NOTICES 

Meetings: 
Engineering  Proposal  Review  Panel,  61670 
Environmental  Research  and  Education  Advisory 
Committee.  61670-61671 

National  Telecommunlcatlona  and  Information 
Administration 

NOTICES 

Electronic  Signatures  in  Global  and  National  Commerce 
Act;  implementation: 
Domestic  and  family  law  documents  exception,  61599- 
61601 


VI 
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National  Transportation  Safety  Board 

NOTICES 

Meetings;  Sunshine  Act,  61671  =  , 

Nuciear  Regulatory  Commission 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 

Source  Term  Modeling  Peer  Review  Committee,  61674 
Meetings;  Sunshine  Act,  61674 

Operating  licenses,  amendments:  no  significant  hazards 
considerations;  biweekly  notices;  correction,  61674- 
_    61695 

Reports  and  guidance  documents;  availability,  etc.: 
Information  disseminated  by  Federal  agencies;  quality, 
objectivity,  utility,  and  integrity  guidelines,  61695- 
61699 
Applications,  hearings,  determinations,  etc.: 
Beale,  Perry  M.,  61671-61674  .. 

Nuclear  Waste  Technical  Review  Board 

NOTICES 

Reports  and  guidance  documents;  availability,  etc.: 
Information  disseminated  by  Federal  agencies;  quality, 

objectivity,  utility,  and  integritj'  guidelines,  61699- 

61701 

Office  of  Management  and  Budget 

See  Management  and  Budget  Office 

Pension  Benefit  Guaranty  Corporation 

NOTICES 

Reports  and  guidance  documents;  availability,  etc.: 
Information  disseminated  by  Federal  agencies;  quality, 
objectivity,  utility,  and  integrity  guidelines,  61702 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 

Securities  and  Exchange  Commission 

NOTICES 
"Self-regulatory  organizations;  proposed  rule  changes: 

National  Association  of  Securities  Dealers,  Inc.,  61702- 
61706 

New  York  Stock  Exchange,  Inc.,  61706-61707 

OneChicago,  LLC,  61707-61715 

Small  Business  Administration 

NOTICES 

Disaster  loan  areas: 

Georgia,  Florida,  and  Alabama,  61715 
Reports  and  guidance  documents;  availability,  etc.: 

Information  disseminated  by  Federal  agencies;  quality, 
objectivity,  utility,  and  integrity  guidelines,  61715 

Social  Security  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection  and  submission  for  OMB  review; 
comment  request,  61715-61717 
Reports  and  guidance  documents;  availability,  etc.: 
Information  disseminated  by  Federal  agencies;  quality, 
objectivity,  utility,  and  integrity  guidelines,  61717- 
61718 

Southwestern  Power  Administration 

NOTICES 
Power  rates: 
Integrated  System  rate  schedules,  61610-61617 


Sam  Raybum  Dam  Project,  61617-61619 
State  Department 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  61718 

Surface  Transportation  Board 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 
Burlington  Northern  &  Santa  Fe  Railway  Co.,  61724- 

61725 
Union  Pacific  Railroad  Co..  61725 
Reports  and  guidance  documents;  availability,  etc.: 
Information  disseminated  by  Federal  agencies;  quality, 
objectivity,  utility,  and  integrity  guidelines,  61725 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 
See  National  Highway  Traffic  Safety  Administration 
See  Surface  Transportation  Board 
RULES 

Transportation  workplace  drug  and  alcohol  testing 
programs: 
Non-evidential  alcohol  screening  devices;  procedures, 
61521-61523 
NOTICES 
Aviation  proceedings: 

Agreements  filed;  weekly  receipts,  61718-61719 
Certificates  of  public  convenience  and  necessity  and 
foreign  air  carrier  permits;  weekly  applications, 
61719 
Reports  and  guidance  documents;  availability,  etc.: 
Information  disseminated  by  Federal  agencies;  quality, 
objectivity,  utility,  and  integrity  guidelines,  61719- 
61720 

Treasury  Department 

NOTICES 

Senior  Executive  Service: 
Combined  Performance  Review  Board;  membership, 

61725-61726 
Legal  Division  Performance  Review  Board;  membership, 
61726 

Veterans  Affairs  Department 

NOTICES 

Reports  and  guidance  dociunents;  availability,  etc.:    > 
Information  disseminated  by  Federal  agencies;  quality, 

objectivity,  utility,  and  integrity  guidelines,  61726- 

#1729 

Western  Area  Power  Administration 

NOTICES 

Environmental  statements;  availability,  etc.: 

U.S.  93  Hoover  Dam  Bypass  Project;  transmission  lines, 
61619-61621 


Separate  Parts  In  This  Issue 

Part  II 

Interior  Department,  Land  Management  Bureau,  61731- 
61749 

Part  ill 

Housing  and  Urban  Development  Department,  61751-61757 
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Part  IV 

Interior  Department,  Indian  Affairs  Bureau,  61759-61760 


Reader  Akto 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 
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settings);  then  follow  the  instructions. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,' most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  15i0. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  29 

[Docket  No.  TB-02-14] 
RIN0581-AC11 

Flue-Cured  Tot»acco  Advisory 
Committee;  Amendment  of 
Regulations 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Interim  final  rule  with  request 

for  comments. 

SUMMARY:  The  U.S.  Department  of 
Agriculture  (USDA)  is  amending  the 
regulations  for  the  Flue-Cured  Tobacco 
Advisory  Committee  (FCTAC)  by 
removing  the  sections  which  specify 
composition  of  the  committee.  This  will 
allow  greater  flexibility  in  responding  to 
changing  marketing  conditions. 
DATES:  Effective  October  2.  2002. 
Comments  are  due  before  December  2, 
2002. 

ADDRESSES:  Send  comments  to  John  P. 
Duncan  III,  Deputy  Administrator, 
Tobacco  Programs,  Agricidtural 
Marketing  Service  (AMS),  United  States 
Department  of  Agriculture  (USDA), 
STOP  0280, 1400  Independence 
Avenue,  SW.,  Washington,  DC  20250- 
0280.  Comments  will  be  available  for 
public  inspection  at  this  location  during 
regular  business  hours  between  8  am 
and  4:30  pm,  Monday  through  Friday, 
except  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
P.  Duncan  m.  Deputy  Administrator, 
Tobacco  Programs,  AMS,  USDA,  STOP 
0280, 1400  Independence  Avenue,  SW., 
Washington,  DC  20250-0280;  telephone 
number  (202)  205-0567. 
SUPPLEMENTARY  INFORMATION:  Since 
1935,  upon  enactment  of  the  Tobacco 
Inspection  Act,  the  USDA  has  provided 
mandatory  inspection  services  at 


designated  tobacco  auction  markets.  In 
2002,  based  on  results  of  referenda 
conducted  among  producers  eligible  for 
price  support,  regiUations  were 
amended  to  provide  mandatory 
inspection  at  places  other  than 
designated  tobacco  auction  markets.  The 
USDA  has  always  sought  the  input  of 
the  industry  in  implementing  legislative 
authority  concerning  marketing  due  to 
the  large  geographic  areas  involved  and 
the  different  procedure  in  individual 
types  of  tobacco  such  as  size  and  weight 
of  packages  used  to  display  the  product, 
the  number  of  designated  markets,  the 
nimiber  of  sets  of  buyers  present,  the 
nimiber  of  sales  days,  and  other  matters 
that  directly  impact  on  the  operation  of 
the  auction  markets  and,  therefore,  the 
Federal  presence  necessary  to  provide 
the  level  of  service  desired  by  producers 
and  industry. 

In  1974,  at  the  request  of  the  industry, 
the  USDA  established  the  Flue-Cured 
Tobacco  Advisory  Committee  (FCTAC) 
to  provide  a  mechanism  for  consultation 
with  flue-cured  producers,  warehouse 
representatives,  and  buying  interests  on 
the  problems  peculiar  to  that  type  of 
tobacco  with  particular  emphasis  on  the 
grower  designation  program.  The 
composition  of  the  committee  was 
specified  in  regulations  although  it  was 
not  necessary  and  is  not  customary.  At 
a  recent  meeting,  the  FCTAC 
recommended  that  the  regulations 
referencing  its  composition  and 
representation  be  removed.  Removal  of 
these  regulations  will  not  alter  the 
FCTAC's  purpose  nor  direction  for  an 
orderly  marketing  of  tobacco  but  will 
allow  the  USDA  more  flexibility  in 
making  structural  changes  in  its 
composition  as  a  result  of  new 
marketing  changes.  Historically,  almost 
all  flue-cured  tobacco  was  sold  at 
auction.  In  recent  years,  most  flue-cured 
tobacco  has  been  sold  under  contract. 

The  U^DA  intends  to  decrease  the 
FCTAC  from  39  members,  each  with  an 
alternate,  to  21  members,  each  with  an 
alternate.  The  entities  currently 
represented  on  the  FCTAC  will  ndt 
change.  The  Flue-Cured  Stabilization 
Cooperation  will  be  added  with  one 
member.  The  rest  of  the  apportionment 
will  change  as  follows:  Georgia,  South 
Carolina,  and  Virginia  Farm  Bureaus 
will  decrease  bom  two  members  each  to 
one  member  each;  North  Carolina  Farm 
Bureau  will  decrease  from  eight 
members  to  four  members;  North 


Carolina  State  Grange  will  decrease 
from  four  members  to  two  members; 
Tobacco  Association  of  United  States 
will  decrease  from  five  members  to  four 
members;  Bright  Belt  Warehouse 
Association  will  decrease  from  10 
members  to  one  member;  Florida  Farm 
Bureau,  South  Carolina  State  Grange, 
Tobacco  Growers  Association  of  North 
Carolina,  Philip  Morris  USA,  R.  J. 
Reynolds  Tobacco  Company,  and 
Lorillard  Tobacco  Company  will  all 
remain  unchcmged  with  one  member 
each. 

There  are  currently  regulations  at  7 
CFR  subpart  G,  §§  29.9401-29.9407 
covering  the  FCTAC.  Section  29.9403 
(b),  (c),  (d),  and  (e)  would  be  removed. 

Executive  Order  12866  and  12988 

This  rule  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866,  and,  therefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget. 

This  rule  has  been  reviewed  under 
Executive  order  12988,  Civil  Justice 
Reform.  This  action  is  not  intended  to 
have  retroactive  effect.  The  rule  will  not 
exempt  any  State  of  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule.  There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  this  rule. 

Regulatory  Flexibility  Act 

In  conformance  with  the  provisions  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.],  full  consideration  has  been 
given  to  the  potential  economic  impact 
upon  small  business.  All  tobacco 
warehouses  and  producers  fall  within 
the  confines  of  "small  business:  which 
are  defined  by  the  Small  Business 
Administration  (13  CFR  121.201)  as 
those  having  annual  receipts  of  less  than 
$750,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $3,500,000.  There 
are  approximately  190  tobacco 
warehouses  and  approximately  450,000 
tobacco  producers  and  most  warehouses 
and  producers  may  be  classified  as 
small  entities.  The  AMS  has  determined 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  nimiber  of  small  entities. 
This  interim  final  rule  would  not 
substantially  affect  the  normal 
movement  of  the  commodity  into  the 
marketplace.  Compliance  with  this 
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interim  final  rule  would  not  impose 
substantial  direct  economic  cost, 
recordkeeping,  or  personnel  workload 
changes  on  small  entities,  and  would 
not  alter  the  market  share  of  competitive 
positions  of  small  entities  relative  to  the 
large  entities  and  would  in  no  way 
affect  normal  competition  in  the 
marketplace.  This  rule  merely  removes 
section  of  the  regulations  that  specify 
composition  of  the  FCTAC. 

Piusuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  imnecessary  and 
customary  to  the  public  interest  to  give 
preliminary  notice  prior  to  putting  this 
rule  in  effect,  and  that  good  cause  exists 
for  not  postponing  the  effective  date  of 
this  rule  until  60  days  after  publication 
in  .the  Federal  Register  so  that  USD  A 
can  utilize  the  advice  of  a  committee 
which  reflects  the  ciuxent  makeup  of  the 
tobacco  industry  diuing  the  current 
marketing  season.  This  interim  final 
rule  provides  a  60-day  comment  period, 
and  all  comments  timely  received  will 
be  considered  piior  to  the  finalization  of 
this  rule. 

List  of  Subjects  in  7  CFR  Part  29 

Administrative  practice  and 
procedure.  Advisory  committees. 
Government  publications,  Imports, 
Pesticides  and  pests.  Reporting  and 
recordkeeping  procedures.  Tobacco. 

For  the  reasons  set  forth  in  the 
preamble,  the  regulations  at  7  CFR  part 
29  are  amended  as  follows: 

PART  29-TOBACCO  INSPECTION 

Subpart  G — Policy  Statement  and 
Regulations  Governing  Availability  of 
Tobacco  Inspection  and  Price  Support 
Services  to  Flue-Cured  Tobacco  on 
Designated  Markets 

1.  The  authority  citation  for  part  29, 
subpart  G  continues  to  read  as  follows: 

Authority:  Tobacco  Inspection  Act,  49  Stat. 
731  (7  U.S.C.  et  seq.y.  Commodity  Credit 
Corporation  Charter  Act.  62  Stat.  1070.  as 
amended  (15  U.S.C.  714  et  seq.);  sec.  213, 
Pub.  L.  98-180.  97  Stat.  1149  (7  U.S.C.  1421; 
49  Stat.  731  (7  U.S.C.  511  el  seq.].  unless 
otherwise  noted. 


§29.9403    [Amended] 

2.  In  §  29.9403,  paragraphs  (b),  (c),  (d), 
(e)  and  paragraph  designation  "(a)"  are 
removed. 

Dated:  September  25.  2002. 
A.|.  Yates.  | 

Administrator,  Agricultural  Marketing 
Service. 

[PR  Doc.  02-24905  Filed  9-30-02:  8:45  am] 
BNJJNG  CODE  3410-02-P 


DEPARTMENT  OF  AGRICULTURE 
Commodity  Credit  Corporation 
7  CFR  Part  1400 

RIN  0560-AG77 

Payment  Limits 

agency:  Commodity  Credit  Corporation, 

USDA. 

action:  Final  rule. 

summary:  This  rule  implements 
provisions  of  the  Farm  Security  and 
Riu-al  Investment  Act  of  2002  regarding 
per  person  payment  limitations  on 
certain  programs.  This  rule  will  limit 
the  amount  of  payments  that  may  be 
received  by  one  person  for  direct  and 
counter-cyclical  payments,  marketing 
loan  and  loan  deficiency  payments,  and 
conservation  and  environmental 
programs. 

EFFECTIVE  DATE:  September  27,  2002. 
FOR  FURTHER  INFORMATKW  CONTACT:  Dan 

McGlynn,  Production,  Emergencies  and 
Compliance  Division,  United  States 
Department  of  Agricultiu^  (USDA),  Stop 
0517, 1400  hidependence  Ave.  SW., 
Washington,  DC  20250-0517. 
Telephone:  (202)  720-3463.  Electronic 
mail:  DanJ4cGlyim@wdc.usda.gov. 
Persons  with  disabilities  who  require 
alternative  means  for  communication 
(Braille,  large  print,  audio  tape,  etc.) 
should  contact  the  USDA  Target  Center 
at  (202)  720-2600  (voice  and  TDD). 
SUPPLEMENTARY  INFORMATION: 

Notice  and  Comment 

Section  1601(c)  of  the  Farm  Security 
and  Riual  Investment  Act  of  2002  (the 
2002  Act)  requires  that  the  regulations 
needed  to  implement  Title  I  of  the  2002 
Act,  including  those  involved  here,  are 
to  be  promulgated  without  regard  to  the 
notice  and  comment  provisions  of  5 
U.S.C.  553  or  the  Statement  of  Policy  of 
the  Secretary  of  Agriculture  effective 
July  24, 1971,  (36  FR  13804)  relating  to 
notices  of  proposed  rulemaking  and 
public  participation  in  rulemaking. 
These  regulations  are  thus  issued  as 
final. 

Executive  Order  12866 

This  final  rule  has  been  determined  to 
be  significant  under  Executive  Order 
12866  and  has  been  reviewed  by  the 
Office  of  Management  and  Budget 
(OMB).  A  cost-benefit  assessment  was 
completed  and  is  summarized  after  the 
background  section  explaining  the  rule. 

Federal  Assistance  Programs 

This  rule  has  a  potential  impact  on  all 
programs  listed  in  the  Catalog  of  Federal 


Domestic  Assistance  in  the  Agency 
Program  Index  under  the  Department  of 
Agriculture,  Farm  Service  Agency  and 
Natural  Resources  Conservation  Service. 
Other  assistance  programs  are  also 
impacted. 

Regulatory  Flexibility  Afit 

The  Regulatory  Flexibility  Act  is  not 
applicable  to  this  rule  because  the 
Commodity  Credit  Corporation  (CCC)  is 
not  required  by  5  U.S.C.  553  or  any 
other  law  to  publish  a  notice  of 
proposed  rulemaking  for  the  subject 
matter  of  this  rule. 

Environmental  Assessment 

The  environmental  impacts  of  this 
final  rule  have  been  considered  under 
the  National  Environmental  Policy  Act 
of  1969  (NEPA),  42  U.S.C.  4321  et  seq., 
the  regulations  of  the  Council  on 
Environmental  Quality  {40  CFR  parts 
1500-1508),  and  regulations  of  the  Farm 
Service  Agency  (FSA)  of  the  Department 
of  Agricultvue  (USDA)  for  compliance 
with  NEPA,  7  CFR  part  799.  It  has  been 
concluded  that  the  rule  will  have  no 
significant  impacts  upon  the  human 
environment  as  docxunented  by  an 
environmental  evaluation.  A  copy  of  the 
environmental  evaluation  is  available 
for  inspection  and  review  upon  request. 
Therefore,  the  agency  has  determined 
that  this  rule  is  a  categorical  exclusion 
and  no  further  environmental  review  is 
required. 

Executive  Order  12778 

The  final  rule  has  been  reviewed 
imder  Executive  Order  12778.  This  rule 
preempts  State  laws  that  are 
inconsistent  with  it,  however,  this  rule 
is  not  retroactive.  Before  judicial  action 
may  be  brought  concerning  this  rule,  all 
administrative  remedies  must  be 
exhausted. 

Executive  Order  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372, 
which  require  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115  (June  24, 1983). 

Unfunded  Mandates 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  does  not 
apply  to  this  rule  because  CCC  is  not 
required  by  5  U.S.C.  553  or  any  other 
law  to  publish  a  notice  of  proposed 
rulemaking  about  this  rule.  Also,  this 
rule  contains  no  mandates  as  defined  in 
sections  202  and  205  of  UMRA. 
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Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

Section  1601(c)  of  the  2002  Act 
requires  that  the  regulations  necessary 
to  in^>lement  Title  I  of  the  2002  Act 
should  be  issued  within  90  days  of 
enactment  and  that  such  regulations 
shall  be  issued  without  regard  to  the 
notice  and  comment  provisions  of  S 
U.S.C.  553.  Section  1601(c)  also  requires 
that  the  Secretary  use  the  authority  in 
section  808  of  the  Small  Business 
Regxilatory  Enforcement  Fairness  Act  of 
1996,  Public  Law  104-121  (SBREFA). 
which  allows  an  agency  to  forgo 
SBREFA's  usual  60-day  Congressional 
review  delay  of  the  effective  date  of  a 
major  regulation  if  the  agency  finds  that 
there  is  a  good  cause  to  do  so.  These 
regulations  affect  the  planting  and 
marketing  decisions  of  a  large  number  of 
agricultiu^  producers.  Accordingly, 
this  rule  is  effective  upon  the  date  of 
filing  for  public  inspection  by  the  Office 
of  the  Federal  Register. 

Paperwork  Reduction  Act 

Section  1601(c)  of  the  2002  Act 
provides  that  the  promulgation  of 
regulations  and  the  administration  of 
Title  I  of  the  2002  Act  shall  be  done 
without  regard  to  chapter  5  ofiitle  44 
of  the  United  States  Code  (the 
Paperwork  Reduction  Act).  Accordingly, 
these  regulations  and  the  forms  and 
other  information  collection  activities 
need  to  administer  the  program 
authorized  by  these  regulations  are  not 
subject  to  review  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act. 

Background 

The  2002  Act  authorized  new 
programs  and  benefits,  including  direct 
payments  and  counter-cyclical 
payments.  In  section  1603  of  that  Act, 
by  amendment  to  Section  1001  of  the 
Food  Security  Act  of  1985  (7  U.S.C. 
1308),  Congress  limited  the  amount  of 
such  payments  that  could  be  received 
by  one  person.  The  per  person  payment 
limits  are  for  direct  payments,  coimter- 
cyclical  payments,  marketing  loan  gains, 
and  loan  deficiency  payments  of 
$40,000,  $65,000,  and  $75,000 
respectively  for  the  "covered 
commodities"  of  com,  grain  sorghum, 
barley,  oats,  wheat,  soybeans,  minor 
oilseeds,  cotton  and  rice.  Separate  limits 
for  comparable  peanut  payments  are  set; 
however,  the  $75,000  limits  for 
marketing  loan  gain  and  loan  deficiency 
payments  includes  payments  for  wool, 
mohair  and  honey. 

Summary  of  Cost  Benefit  Analysis 

The  2002  Act  carries  over  from 
previous  legislation  an  "actively 


engaged  in  forming  requirement"  and 
"person"  rules  for  a  producer  to  be 
eligible  to  receive  program  benefits.  The 
definition  of  "person"  includes 
individuals  and  also  encompasses 
certain  partnerships,  corporations  and 
other  types  of  organizations,  The  2002 
Act  establishes  per  "person"  payment 
limitations  for  direct  payments,  counter- 
cyclical payments,  marketing  loan  gains, 
and  loan  deficiency  payments  for  the 
covered  commodities.  There  are  also  per 
"person"  payment  limitations  for  the 
various  conservation  and  environmental 
programs.  Some  diversified  producers 
may  be  able  to  pool  several  pajrment 
limits  from  the  same  program,  such  as 
peanuts,  which  have  a  limit  of  $75,000, 
and  com  and  soybeans,  which  have 
separate  payment  limits,  to  earn  an 
additional  $75,000  in  loan  deficiency 
payments.  Plus,  this  producer  could 
receive  $40,000  and  $65,000  in  direct 
and  coimter-cyclical  payments  from  the 
com,  soybeans  and  peanuts. 

Payment  limits  are  further  relaxed  by 
the  availability  of  commodity 
certificates  for  marketing  assistance 
repayment.  Commodity  certificates  are 
available  to  producers  with  outstanding 
recourse  marketing  assistance  loans  and 
may  be  used  by  producers  or  their 
agents  to  acquire  commodities  pledged 
as  collateral  for  those  loans.  The 
producer  may  purchase  a  commodity 
certificate,  exchange  the  certificate  for 
the  loan  collateral,  the  loan  is 
considered  liquidated,  and  the  producer 
has  no  more  obligation  for  that  portion 
of  the  collateral.  Moreover,  the  payment 
limit  does  not  apply  to  any  indirect 
benefit  the  producer  may  realize  from 
such  a  transaction  because  there  is  no 
marketing  gain.  An  eligible  producer, 
however,  must  have  an  outstanding 
commodity  loan  that  has  not  matured. 

In  May  2002,  the  Congressional 
Budget  Office  (CBO)  estimated  that  the 
2002  Act  would  change  expenditures 
compared  to  the  previous  legislation. 
They  compared  two  sets  of  policies 
using  the  same  commodity  prices  and 
macroeconomic  variables.  CBO  found 
that  in  fiscal  year  2002  through  2006  the 
new  set  of  payment  limits  would  save 
$92  million  more  than  the  payment 
limits  for  programs  in  previous 
legislation.  This  amount  does  not 
estabUsh  that  limits  in  the  2002  Act  are 
more  effective  since  the  available 
programs  have  changed.  Part  of  the 
available  savings  may  be  credited  to  the 
effects  of  the  limits  on  the  counter- 
cyclical payments  which  did  not  exist 
under  the  previous  legislation.  Contact 
the  information  contact  list  in  the 
address  section  of  this  rule  for 
additional  questions  on  the  expected 
impacts. 


List  of  Snbjeds  in  7  CFR  Part  1400 

Agriculture,  Grant  programs — 
agricultiue.  Loan  programs — agriculttire, 
Price  support  programs.  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  stated  in  the 
preamble,  7  CFR  part  1400  is  amended 
as  follows: 

PART  1400— PAYMENT  UIMTATIGN 
AND  PAYMENT  EUQIMUTY 

1.  The  authority  citation  for  part  1400 
is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  1308  et  seq. 

2.  Section  1400.1  is  revised  to  read  as 
follows: 

f  1400.1    Applicability. 

(a)  Together  with  any  additional 
coverage  as  may  apply  with  respect  to 
Subpart  G  of  this  part  or  other  subpart 
of  this  part  as  provided  in  such  subpart, 
this  part  is  applicable  to  the  following 
programs  (together  Mdth  any  other 
programs  which  adopt  this  part  by 
reference): 

(1)  The  program  governed  by  part 
1413  of  this  chapter; 

(2)  All  programs  governed  by  parts 
1421  and  1427  of  this  chapter  imder 
which  a  producer  realizes  a  gain  from 
repaying  a  marketing  assistance  loan  at 
a  lower  rate  than  the  commodity's 
original  loan  rate,  and  any  program  that 
authorizes  a  loan  deficiency  payment 
foi\a  commodity; 

(3)  The  Conservation  Reserve  Program 
(CRP)  as  governed  by  part  1410  of  this 
chapter. 

(b)  This  part  does  not  apply  to: 

(1)  CRP  rental  payments  if  they  are 
made  to  a  State,  including  a  political 
subdivision  or  agency  thereof,  under  a 
special  conservation  reserve 
enhancement  program  the  Secretary 
approves. 

(2)  CRP  rental  payments  made  to  an 
individual  heir  who  succeeded  to  a 
contract  on  inherited  land,  if  the  land 
was  subject  to  the  CRP  contract  at  the 
time  it  was  inherited. 

(c)  This  part  applies  to  the  programs 
specified  in  paragraph  (a)(1)  and  (2)  of 
this  section  on  a  crop  year  basis,  and 
those  in  paragraph  (a)(3)  of  this  section 
based  on  each  fiscal  year. 

(d)  This  part  is  used  to  determine 
whether  individuals  and  entities  are  to 
be  treated  as  one  person  or  as  separate 
persons  regarding  the  application  of 
statutory  provisions  that  limit  the 
amount  of  payments  a  specific  person 
may  receive. 

(e)  Where  more  than  one  provision  of 
this  part  may  apply,  the  provision  most 
restrictive  on  the  program  participant 
shall  apply. 
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(f)  Payments  made  to  the  following 
are  not  subject  to  payment  limitations 
imder  this  part: 

(1)  Public  schools  for  land  a  public 
school  district  owns;  and 

(2)  A  State  for  land  a  State  owns  that 
is  used  to  maintain  a  public  school. 

(g)  Unless  otherwise  noted,  the 
following  amounts  are  the  pajmaent 
limitations  per  person  per  applicable 
period  for  each  payment  or  benefit: 


Payment  or  benefit 


1 .  Direct  Payments  for  covered 

commodities 

2.  Direct  Payment  for  peanuts 

3.  Counter-Cyclical  Payments 
for  covered  commodities 

4.  Counter-Cyclical  Payment  for 
peanuts  

5.  Loan  Deficiency  Payments 
and  Marketing  Loan  Gains 
for  loan  commodities 

6.  Total  Loan  Deficiency  Pay- 
ments and  Marketing  Loan 
Gains  for  peanuts,  vwool,  mo- 
hair and  honey  

7.  Conservation  Reserve  Pro- 
gram   

8.  Non-insured  Crop  Disaster 
Assistance  Program  (NAP) 
payments 

9.  Environmental  Quality  Incen- 
tives Program  (EQIP)  pay- 
ments   

10.  Agncultural  Management 
Assistance  Program 

1 1 .  Conservation  Security  Pro- 
gram (CSP): 

Tier  1  _ 

Tier  2 » 

Tier  3 i 


Limitatwn 
per  person, 
per  crop, 
program 
year  or  fis- 
cal year 


(1)  Pajrments  made  in  accordance 
with  part  1412  of  this  chapter; 

(2)  Loan  gains  and  loan  deficiency 
payments  made  in  accordance  with 
parts  1421  and  1427  of  this  chapter; 

(3)  CRP  annual  rental  payments  made 
in  accordance  with  part  1410  of  this 
chapter; 

(4)  Non-Insured  Crop  Disaster 
Assistance  Program  (NAP)  payments 
made  in  accordance  with  part  1437  of 
this  chapter;  and 

(5)  For  other  programs,  any  pajrments 
designated  in  individual  program 
regulations  or  elsewhere  in  this  part. 


§1400.5    [Amended] 

4.  Section  1400.5(b)  is  amended  to 
revise  "1985  Act"  to  read  "Food 
Security  Act  of  1985,  as  amended  (7 
U.S.C.  1281  note)". 

Signed  in  Washington,  DC,  on  September 
12,  2002. 
lames  R.  Little, 
75,000     Executive  Vice  President,  Commodity  Credit 
Corporation. 

[FR  Doc.  02-24817  Filed"9-27-02: 11:20  am] 
BILUNG  CODE  3410-05-P 


$40,000 
40,000 

65.000 

65,000 


75,000 
50,000 

100.000 

M50,000 
50,000 


2  20,000 
235,000 
245.000 


^  This  statutory  limit  is  applied  on  a  "direct 
attribution"  method  with  respect  to  the  indi- 
vidual or  entity. 

2  This  limitation  is  attributed  to  an  individual 
or  entity  covered  by  a  Conservation  Security 
Program  contract. 

3.  Section  1400.3(b)  is  amended  to 
add  a  new  definition  for  "Loan 
commodity"  in  alphabetical  order,  to 
revise  the  definition  for  "Payment",  and 
to  remove  the  definition  for  "Payment, 
loan  or  benefit",  to  read  as  follows: 

§1400.3    Definitions. 

»         »         *         *         » 

(b)*     *     * 

***** 

Loan  commodity  means  wheat,  com, 
grain  sorghiun,  barley,  oats,  upland 
cotton,  extra  long  staple  cotton,  rice, 
soybeans,  other  oilseeds,  dry  peas, 
lentil,  small  chickpeas,  wool,  mohair, 
peanuts  and  honey. 
***** 

Payment  means: 


DEPARTMENT  OF  AGRICULTURE 
Commodity  Credit  Corporation 

7  CFR  Part  1412 
RIN  0560-AG71 

Peanut  Quota  Buyout  Program 

AGENCY:  Commodity  Credit  Corporation, 

USDA. 

ACTION:  Final  rule. 

summary:  This  rule  provides  regulations 
for  a  peanut  quota  buyout  program  as 
required  by  Title  I  of  the  Farm  Security 
and  Rural  Investment  Act  of  2002  (the 
2002  Act).  Other  provisions  of  the  2002 
Act  will  be  implemented  under  separate 
rules.  This  rule  will  provide  eligible 
peanut  quota  holders  compensation  for 
the  lost  value  of  their  quota. 
EFFECTIVE  DATE:  September  27,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lynn  Tjeerdsma,  Production, 
Emergencies  and  Compliance  Division, 
Farm  Service  Agency,  United  States 
Department  of  Agriculture  (USDA),  Stop 
0517.  1400  Independence  Ave,  SW., 
Washington,  DC  20250-0517.  Phone: 
(202)  720-6602.  E-mail: 
lynn_tjeerdsma@wdc.usda.gov.  Persons 
with  disabilities  who  require  alternative 
means  for  communication  (Braille,  large 
print,  audio  tape,  etc.)  should  contact 
the  USDA  Target  Center  at  (202)  72T)- 
2600  (voice  and  TDD). 


SUPPL£MENTARY  INFORMATION: 
Notice  and  Comment 

Section  1601(c)  of  the  2002  Act 
requires  that  the  regulations  to 
implement  Title  I  of  the  2002  Act  are  to 
be  promulgated  without  regard  to  the 
notice  and  comment  provisions  of  5 
U.S.C.  553  or  the  Statement  of  Policy  of 
the  Secretary  of  Agricultiu«  effective 
July  24. 1971,  (36  FR  13804)  relating  to 
notices  of  proposed  rulemaking  and 
public  participation  in  rulemaking. 
These  regulations  are  thus  issued  as 
final. 

Executive  Order  12866 

This  final  rule  has  been  determined  to 
be  economically  significant  imder 
Executive  Order  12866  and  has  been 
reviewed  by  the  Office  of  Management 
and  Budget  (OMB).  A  cost-benefit 
assessment  was  completed  and  is 
summarized  after  the  background 
section  explaining  the  rule. 

Federal  Assistance  Programs 

The  title  and  number  of  the  Federal 
assistance  program,  as  foimd  in  the 
(Catalog  of  Federal  Domestic  Assistance, 
to  which  this  final  rule  applies  are: 
Commodity  loans  and  loan  deficiency 
payments,  10.051. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  is  not 
applicable  to  this  rule  because  neither 
the  Secretary  of  Agriculture  nor  CCC  are 
required  by  5  U.S.C.  553  or  any  other 
law  to  publish  a  notice  of  proposed 
rulemaking  for  the  subject  matter  of  this 
rule. 

Environmental  Review 

The  enviroiunental  impacts  of  this 
rule  have  been  considered  under  the 
National  Environmental  Policy  Act  of 
1969  (NEPA),  42  U.S.C.  4321  et  seq.,  the 
regulations  of  the  Council  on 
Environmental  Quality  (40  CFR  parts 
1500-1508).  and  regulations  of  the  Farm 
Service  Agency  (FSA)  of  the  Department 
of  Agriculture  (USDA)  for  compliance 
with  NEPA.  7  CFR  part  799.  An 
Environmental  Evaluation  was 
completed  and  it  was  determined  that 
the  proposed  action  does  not  have  the 
potential  to  significantly  impact  the 
quality  of  the  human  environment  and, 
therefore,  the  rule  is  categorically 
-excluded  from  further  review  under  ' 
NEPA.  A  copy  of  the  environmental 
evaluation  is  available  for  inspection 
and  review  upon  request.  _ 

Executive  Order  12778 

The  final  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12778. 
This  final  rule  preempts  State  laws  that 
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are  inconsistent  with  its  provisions,  but 
the  rule  is  not  retroactive.  Before  any 
judicial  action  may  be  brought 
concerning  this  rule,  all  administrative 
remedies  must  be  exhausted. 

Executive  Order  12372 

This  program  is  not  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  See  the  notice 
related  to  7  CFR  part  3015,  subpart  V, 
published  at  48  FR  29115  (June  24. 
1983). 

Unfunded  Mandates 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  does  not 
apply  to  this  rule  because  neither  the 
Secretary  of  Agriculture  nor  CCC  are 
required  by  5  U.S.C.  553  or  any  other 
law  to  publish  a  notice  of  proposed 
rulemaking  for  the  subject  matter  of  this 
rule.  Also,  the  rule  imposes  no 
mandates  as  defined  in  UMRA. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

Section  1601(c)  of  the  2002  Act 
requires  that  the  regulations  necessary 
to  implement  Title  I  of  the  2002  Act 
must  be  issued  within  90  days  of 
enactment  and  that  such  regulations 
shall  be  issued  without  regard  to  the 
notice  and  comment  provisions  of  5 
U.S.C.  553.  Section  1601(c)  also  requires 
that  the  Secretary  use  the  authority  in 
section  808  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996.  Public  Law  104-121  (SBREFA), 
which  allows  an  agency  to  forgo 
SBREFA's  usual  60-day  Congressional 
Review  delay  of  the  effective  date  of  a 
major  regulation  if  the  agency  finds  that 
there  is  a  good  cause  to  do  so. 
Accordingly,  this  rule  is  effective  upon 
the  date  of  filing  for  public  inspection 
by  the  Office  of  the  Federal  Register. 

Paperwork  Reduction  Act 

Section  1601(c)  of  the  2002  Act 
requires  that  these  regulations  be 
promulgated  and  the  programs 
administered  without  regard  to  the 
Paperwork  Reduction  Act.  This  means 
that  the  information  to  be  collected  from 
the  public  to  implement  these  programs 
and  the  burden,  in  time  and  money,  the 
collection  of  the  information  would 
have  on  the  public  does  not  have  to  be 
approved  by  the  Office  of  Management 
and  Budget  or  be  subject  to  the  normal 
requirement  for  a  60-day  public 
comment  period. 

Government  Paperwork  Elimination 
Act 

CCC  is  committed  to  compliance  with 
the  Government  Paperwork  Elimination 


Act  (GPEA)  and  the  Freedom  to  E-File 
Act,  which  require  Government 
agencies  in  general,  and  the  FSA  in 
particular,  to  provide  the  public  the 
option  of  submitting  information  or 
transacting  business  electronically  to 
the  maximum  extent  possible.  Because 
of  the  date  that  the  regulations  for  this 
program  are  required  to  be  published, 
the  forms  and  other  information 
collection  activities  required  by 
participation  in  the  Peanut  Quota 
Buyout  Program  (QBOP)  are  not  yet 
fully  implemented  in  a  way  that  would 
allow  the  public  to  conduct  business 
with  FSA  electronically.  Accordingly, 
applications  for  this  program  may  be 
submitted  at  the  FSA  county  offices  by 
mail  or  FAX. 

Background  ' 

Section  1309  of  the  2002  Act  repeals 
the  marketing  quota  program  for 
peanuts  authorized  by  title  III  of  the 
Agricultural  Adjustment  Act  of  1938 
(the  1938  Act).  The  regulations  used  to 
administer  that  program  for  the  1996 
through  2002  crop  years  were  codified 
at  7  CFR  part  729.  Other  provisions  of 
the  2002  Act  set  forth  payment  and 
marketing  assistance  loan  programs  for 
the  2002  through  2007  crops  of  peanuts 
that  are  similar  to  other  major  CCC 
commodity  programs.  Section  1309  also 
provides  for  CCC  to  pay  eligible  peanut 
quota  holders  as  part  of  the  transition 
from  the  repealed  marketing  quota 
program  to  the  new  programs. 

Generally,  this  rule  provides  for 
payments  to  be  made  to  each  eligible 
peanut  quota  holder  based  on  the 
amount  of  the  peanut  quota  that  was 
available  to  such  holder  for  the  2001 
crop  year  as  provided  by  7  CFR  part  729 
as  it  was  codified  on  January  1.  2002. 
An  eligible  peanut  quota  holder  is. 
generally,  a  person  who,  as  of  May  13, 
2002,  owned  a  farm  that  was  otherwise 
eligible  for  a  permanent  peanut  quota 
under  section  358-1  (b)  of  the  1938  Act. 
Temporary  quota  leases,  transfers  of 
peanut  quotas  for  seed,  and  peanut 
quotas  established  for  experimental 
piuposes  are  not  eligible  peanut  quotas 
for  the  buyout  program  established  by 
this  rule. 

Eligible  quota  holders  may  elect  to 
receive  payment  under  this  program  in 
five  equal  installments  in  each  of  the 
2002  through  2006  fiscal  years,  or  as  a 
single  lump  siun  payment  in  any  of 
these  years.  To  the  extent  practical,  CCC 
intends  to  make  the  2003.  through  2006 
fiscal  year  payments  between  January  2 
and  January  31  of  the  applicable  year. 
For  those  who  choose  the  five-payment 
option,  each  QBOP  payment  will  be 
determined  by  multiplying  the  $0.11  per 
pound  rate  provided  in  the  law  times 


the  pounds  of  peanut  quota  for  which 
such  bolder  has  been  determined 
eligible  for  a  pajnment.  Persons  who  opt 
for  the  single  lump  payment  will  have 
their  payment  calculated  in  the  same 
manner,  except  the  payment  rate  will  be 
$0.55  per  pound. 

FSA  has  highly  accurate  records  of 
peanut  quota  holders  and  the  amount  of 
peanut  quota  assigned  to  each  quota 
holder's  farm  because  of  the  extensive 
record  keeping  and  reporting 
requirements  of  7  CFR  part  729  used  to 
monitor  production  of  peanuts  and 
related  information  necessary  to 
establish  each  years'  peanut  quota. 
Additionally,  in  July  of  2002,  FSA  sent 
each  quota  holder  of  record  for  the  2001 
peanut  crop  the  pounds  of  peanut  quota 
assigned  to  each  tract  of  land  on  every 
farm  (as  constituted  for  FSA  purposes) 
in  every  county,  and  the  total  peanut 
quota  assigned  to  that  quota  holder. 
'This  letter  also  notified  the  peanut 
quota  holders  that  enrollment  for  this 
program  would  begin  September  3. 
2002.  and  end  November  22.  2002.  This 
notification  was  completed  prior  to  the 
eivollment  period  for  this  program  to 
ensiue  that  each  eligible  peanut  quota 
holder  had  sufficient  time  to  validate 
the  accuracy  of  the  FSA  records  to  be 
used  to  calculate  the  QBOP  payment. 

The  2002  Act  provides  that  the  date 
of  enactment  of  that  act  is  to  be  used  to 
determine  who  is  an  eligible  peanut 
quota  holder,  or  who  owned  a  farm  that 
was  eligible  for  a  peanut  quota  under 
section  358-1  (b)  of  the  1938  Act.  The 
2002  Act  pi^ovisions  also  address  the 
situation  where  peanut  quota  transfers 
were  initiated  prior  to  May  13.  2002.  but 
not  completed  as  of  that  date.  For 
example,  if  there  was  a  written  contract 
for  the  purchase  of  all  of  a  portion  a 
farm  that  was  eligible  to  have  a  peanut 
quota  assigned  to  it  in  existence  as  of 
May  13.  2002,  and  the  parties  to  the 
contract  caimot  agree  on  the  manner  in 
which  such  quota  would  be  assigned  to 
the  different  portions  of  the  farm, 
payments  are  to  be  made  in  a  fair  and 
equitable  manner  taking  into  account 
any  incomplete  permanent  transfer  of 
such  quota.  Accordingly.  CCC  has 
determined  that,  in  the  case  of  the 
incomplete  transfer  of  an  entire  farm, 
the  eligible  peanut  quota  holder  will  be 
considered  the  i>erson  contractually 
bound  to  purchase  the  entire  farm. 
Where  there  was  a  partial  sale  of  the 
farm  not  yet  completed  by  such  date, 
CCC  will,  if  the  parties  caimot  agree  on 
the  division  of  the  peanut  quota,  assign 
the  disputed  quota  taking  into  account 
the  ratio  of  cropland  on  the  unsold 
portion  of  the  term  to  the  cropland  on 
the  portion  of  the  farm  subject  to  the 
purchase  contract.  Similarly,  the  2002 
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Act  provides  that  where  there  was  in 
existence  on  May  13.  2002,  an 
agreement  for  the  permanent  transfer  of 
the  peanut  quota,  but  the  transfer  was 
not  completed  by  that  date,  the  holder 
will  be  the  owner  of  the  farm  to  which 
the  peanut  quota  was  to  be  transferred. 

Consistent  with  the  2002  Act,  if  a 
written  agreement  was  in  effect  before 
May  13,2002,  for  the  purchase  of  all  or 
portion  of  a  farm  and  the  parties  had  a 
written  agreement  specifying  the 
distribution  of  the  peanut  quota,  the 
buyout  payment  will  be  disbursed  as 
specified  in  the  agreement,  so  long  as 
the  resulting  distribution  is  consistent 
with  the  2002  Act.  Also,  if  a  farm  is 
determined  eligible  for  a  permanent 
peanut  quota  on  or  before  May  13,  2002, 
and  the  farm  is  sold  in  whole  or  in  part 
after  May  13,  2002,  the  peanut  quota 
attributed  to  the  owner  of  the  farm  as  of 
such  date  cannot  be  transferred  for 
purposes  of  determining  a  quota  buyout 
payment.  In  addition,  consistent  with 
the  manner  in  which  CCC  adininisters 
other  commodity  programs,  a  person 
who  holds  a  life  estate  interest  in  a  farm 
with  a  peanut  quota  will  be  considered 
the  owner  in  determining  who  is  an 
eligible  peanut  quota  holder.  A  person 
with  a  remainder  interest  in  such  farm 
will  not  be  considered  to  be  an  owner 
for  such_purposes. 

The  2002  Act  also  provides  that, 
notwithstanding  any  other  provision  of 
that  Act,  a  person  can  be  determined  to 
be  the  eligible  peanut  quota  holder  if  it 
is  determined  that  such  action  is 
necessary  for  the  fair  and  equitable 
administration  of  the  program. 

The  2002  Act  provides  that  once  a 
person's  eligibility  for  the  QBOP  has 
been  determined,  such  status  is 
maintained  whether  or  not  there  is  a 
transfer  of  ownership  of  the  farm. 
Accordingly,  once  it  is  determined  that 
a  person  is  eligible  and  CCC  has 
executed  a  buyout  contract  with  such 
person,  the  person  may  sell  all  or  a 
portion  of  their  farm  and  still  receive 
the  payment.  CCC  will  not  execute  a 
quota  buyout  contract  with  a  person 
who  was  the  buyer  of  the  farm  in  a 
transaction  that  took  place  after  May  13, 
2002.  If  such  a  person  believes  that  the 
private  sales  transaction  did  not  take 
into"account  these  statutory  and 
regulatory  provisions,  a  private 
resolution  of  such  a  dispute  must  be 
undertaken  by  the  parties  to  the 
contract:  neither  FSA  nor  CCC  will 
participate  in  the  resolution  of  such 
matter. 

CCC  has  attempted  to  provide  actual 
notice  to  all  persons  who  are  eligible  to 
participate  in  this  program,  based  upon 
the  information  required  by  FSA  from 
peanut  quota  holders  in  the  past.  Still, 


there  may  have  been  transfers  of  farms 
that  were  not  reported  to  FSA  or 
incomplete  transfers  of  peanut  quotas 
and  farms  as  of  May  13,  2002.  It  is  not 
possible  for  CCC  to  independently 
verify  all  of  the  many  transactions  that 
may  have  occurred  with  respect  to  farms 
and  peanut  quotas  since  the  transfer  of 
peanut  quotas  in  2001  until  May  13. 
2002.  Accordingly,  in  order  tP  ensure 
that  only  persons  who  meet  the 
requirements  of  the  2002  Act  receive  a 
QBOP  payment  and  to  reduce  debt 
collection  efforts  with  respect  to  persons 
who  improperly  represented  their 
eligibility  status  to  CCC,  CCC  will 
require  program  participants  to  make 
certain  representations  regarding 
whether  the  peanut  quota  or  their  farm 
had  been  transferred  to  another  person. 
Also,  this  rule  provides  that  a  claim  of: 
(1)  Ownership  in  a  farm  or  peanut 
quota;  or  (2)  transfer  of  a  farm  or  peanut 
quota  that  should  have  been  reported  to 
FSA  imder  7  CFR  part  729,  but  was  not, 
may  be  disregarded  in  administration  of 
QBOP  in  order  to  complete  the 
transition  as.  quickly  as  possible  ft-om 
the  marketing  quota  program  to  the  new 
programs. 

Similarly,  in  contemplation  that  there 
will  be  disputes  concerning  who  is  the 
owner  of  a  farm  or  peanut  quota  for 
purposes  of  determining  the  QBOP 
payment,  this  rule  provides  that  if:  (1) 
A  payment  is  made  to  a  peanut  quota 
holder,  as  identified  on  FSA  records,  for" 
a  farm:  and  (2)  a  person  who  is  not  the 
peanut  quota  holder,  as  identified  on 
FSA  records,  for  a  farm  submits  a  quota 
buyout  contract  or  other  written  claim 
to  CCC  more  than  10  days  after  the  date 
of  publication  of  this  rule,  no  further 
payments  will  be  made  with  respect  to 
such  farm  until  CCC  has  determined  the 
eligibility  status  of  each  claimant  and 
any  other  person  who  may  be  eligible  to 
receive  the  payment  and  the  occurrence 
of  the  earlier  of:  (1)  Repayment  of  the 
payment  initially  made  to  the  peanut 
quota  holder  identified  on  FSA  records: 
or  (2)  an  administrative  claim  has  been 
established  for  repayment  of  such 
payment  under  CCC's  debt  collection 
regulations  at  7  CFR  part  1403.  If  a 
contract  or  other  written  claim  is 
provided  to  CCC  within  10  days  of  the 
date  of  this  rule  by  two  or  more  persons 
for  the  same  peanut  quota  used  to 
calculate  a  buyout  payment,  no  payment 
will  be  issued  until  CCC  determines  the 
eligibility  status  of  each  claimant.  This 
procedure  will  allow  pajmients  to  be 
made  by  CCC  prior  to  the  end  of  the 
program's  enrollment  period  on 
November  22.  2002.  while  helping  to  _ 
ensure  that  erroneous  payments  are  not 
made  by  CCC. 


In  summary,  this  rule  contains  two 
important  time  periods:  (1)  The  program 
eiut)llment  period  of  September  3.  2002 
through  November  22,  2002:  and  (2)  the 
10-day  period  beginning  on  October  1, 
2002,  and  ending  on  October  11,  2002. 
which  is  the  time  in  which  persons  not 
identified  in  FSA  records  as  a  peanut 
quota  holder  on  a  specific  farm  may 
submit  a  written  claim  to  fully  protect 
their  interests  under  the  QBOP. 

Cost/Benefit  Assessment 

Eligible  peanut  quota  holders  will 
receive  about  $1.3  billion  in 
compensation  for  the  lost  value  of  their 
quota.  Payments  shall  be  issued  under 
the  contracts  during  fiscal  years  2002 
through  2006.  In  selection  of  the  two 
options  to  receive  payments,  five  equal 
installments,  or  the  entire  payment  as  a 
lump  siun,  eligible  quota  holders  are 
expected  to  elect  to  receive  about  90 
percent  of  the  payments,  or  $  1.17 
billion,  in  the  first  payment. 

List  of  Subiects  in  7  CFR  Part  1412 

Feed  grains.  Marketing  quotas, 
Peanuts,  Price  support  programs. 
Oilseeds,  Reporting  and  recordkeeping 
reijuirements. 

Accordingly,  7  CFR  part  1412  is 
amended  as  set  forth  below. 

1.  Revise  the  heading  of  part  1412  to 
read  as  set  forth  above. 

2.  The  authority  citation  for  part  1412 
is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  7201  et  seq.,  7959;  15 
U.S.C.  714b.  714c. 

PART  1412— PEANUT  QUOTA 
BUYOUT  PROGRAM  AND 
PRODUCTION  FLEXIBILITY 
CONTRACT  PROGRAM 

3.  In  part  1412,  redesignate  subparts 
A  through  E  as  subparts  B  through  F, 
respectively,  and  add  a  new  subpart  A 
to  read  as  follows: 

Subpart  A— Peanut  Quota  Buyout  Program 

Sec. 

1412.1  Applicability. 

1412.2  Administration. 

1412.3  Defmitions. 

1412.4  Appeals. 

1412.5  Enrollment;  special  filing  and 
payment  provisions  for  persons  who  are 
not  the  peanut  quota  holder  of  record. 

1412.6  Eligible  peanut  quota  holder. 

1412.7  Contract  provisions. 

1412.8  Contract  liability. 

1412.9  Misrepresentation  and  scheme  or 
device. 

1412.10  Offsets  and  assignments. 

1412.11  Other  regulations. 
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Subpart  A— Peanut  Quota  Buyout 
Program 

S  1412.1    Applicability. 

The  regulations  in  this  subpart  govern 
the  Peanut  Quota  Buyout  Program  of  the 
Commodity  Credit  Corporation  (CCC). 
Generally,  CCC  will  enter  into  contracts 
with  eligible  peanut  quota  holders  that 
provide  for  payments  to  such  holders 
based  upon  the  amount  of  the  2001  crop 
peanut  quota  assigned  to  farms  owned 
by  such  holders  as  of  May  13,  2002. 

S  1412.2    Administration. 

(a)  The  program  will  be  administered 
imder  the  general  supervision  of  the 
Executive  Vice  President,  CCC,  and 
shall  be  carried  out  by  the  Farm  Service 
Agency  (FSA)  State  and  county 
committees  (State  and  coimty 
committees). 

(b)  State  and  county  committees,  their 
representatives  and  employees,  have  no 
authority  to  modify  or  waive  provisions 
of  this  subpart,  except  as  provided  in 
paragraph  (e)  of  this  section. 

(c)  The  State  committee  shall  take  any 
action  required  by  the  regulations  of  this 
part  that  ^e  county  committee  has  not 
taken.  The  State  committee  shall  also: 

(1)  Correct,  or  require  a  county 
committee  to  correct  any  action  taken  by 
such  county  committee  that  is  not  in 
accordance  with  this  part:  or 

(2)  Require  a  county  committee  to 
withhold  taking  any  action  that  is  not  in 
accordance  with  this  part. 

(d)  No  provision  or  delegation  to  a 
State  or  county  committee  shall 
preclude  the  Executive  Vice  I*resident, 
CCC,  or  a  designee,  fi^m  determining 
any  question  arising  under  the  program 
or  from  reversing  or  modifying  any 
determination  made  by  a  State  or  county 
committee. 

(e)  The  Deputy  Administrator  may 
authorize  State  and  coimty  committees 
to  waive  or  modify  deadlines,  except 
statutory  deadlines,  and  other  non- 
statutory requirements  in  cases  where 
lateness  or  failiue  to  meet  such  other 
requirements  does  not  adversely  affect 
operation  of  the  program. 

(f)  A  representative  of  CCC  may 
execute  a  contract  for  a  quota  buyout 
only  under  the  terms  and  conditions  of 
this  part,  and  as  determined  and 
announced  by  the  Executive  Vice 
President,  CCC.  Any  contract  that  is  not 
executed  in  accordance  with  such  terms 
and  conditions,  including  any 
purported  execution  prior  to  the  date 
authorized  by  the  Executive  Vice 
President,  CCC,  is  null  and  void  and 
shall  not  be  considered  to  be  a  contract 
between  CCC  and  any  person  executing 
the  contract 


11412.3    DaflnMons. 

The  definitions  in  this  section  shall 
apply  for  all  pmposes  of  administering 
the  Peanut  C^ota  Buyout.  The  terms 
defined  in  part  718  of  this  title  and  part 
1400  of  this  chapter  shall  also  be 
applicable,  except  where  those 
definitions  conflict  with  the  following 
definitions  in  this  section: 

Contract  means  a  Peanut  Quota 
Buyout  Program  Contract,  and  its 
Appendix  for  the  Peanut  Quota  Buyout 
Program  to  be  executed  on  a  form  and 
in  a  manner  as  prescribed  by  CCC. 

Deputy  Administrator  means  the 
Deputy  Administrator  for  Farm 
Programs,  FSA,  or  a  designee. 

Eligible  Quota  means  the  amount  of 
peanut  quota  owned  by  an  eligible 
peanut  quota  holder  as  of  May  13,  2002, 
based  on  the  2001  quota  for  the 
purposes  of  determining  Peanut  Quota 
Buyout  Program  payments.  Eligible 
quota  does  not  include  peanut  quota 
established  for  seed  or  experimental 
piuposes  and  quotas  subject  to  a 
temporary  lease  or  transfer. 

S  1412.4    Appaais. 

A  person  may  obtain  reconsideration 
and  review  of  any  adverse 
determination  made  under  this  part  in 
accordance  with  the  appeal  regulations 
found  at  parts  11  and  780  of  this  title. 

f  1412.5    Enrollmant;  apacial  filing  and 
payment  provisions  for  parsons  who  aia 
not  the  peanut  quota  holder  of  record. 

(a)  Enrollment  for  the  Peanut  Quota 
Buyout  Program  begins  September  3, 
2002,  and  ends  November  22,  2002. 
Application  for  payment  must  be  made 
by  signing  the  contract.  Payments  will 
be  made  by  CCC  to  eligible  peanut  quota 
holders  as  soon  as  practicable  beginning 
October  11,  2002. 

(b)(1)  If  contracts  or  other  written 
claims  are  provided  to  CCC  by  October 
11,  2002,  by  two  or  more  persons  with 
respect  to  the  same  peanut  quota  used 
to  calculate  a  Peanut  Quota  Buyout 
Program  payment,  CCC  will  not  issue 
.  such  payment  imtil  CCC  has  determined 
the  eligibility  status  of  each  claimant. 

(2)  If  CCC  has  made  a  payment  to  a 
peanut  quota  holder,  as  identified  on 
FSA  records,  for  a  farm  and  after 
October  11,  2002,  a  person  who  is  not 
a  peanut  quota  holder,  as  identified  on 
FSA  records,  for  such  farm  submits  a 
contract  or  other  written  claim  with 
CCC  for  the  same  quota  used  to  issue  the 
initial  payment,  CCC  will  issue  no 
further  payments  for  such  farm  imtil 
CCC  has  determined  the  eligibility 
status  of  each  person  who  has  filed  a 
contract  or  other  written  claim  for  such 
farm  and  the  occurrence  of  the  earlier 
of: 


(i)  Repayment  of  the  initial  payment 
made  bv  CCC:  or 

(ii)  Tne  establishment,  in  accordance 
with  part  1403  of  this  chapter,  by  CCC 
of  a  claim  for  repayment  of  the  initial 
payment. 

(c)  Pajrments  to  a  person  who  CCC  has 
determined  to  be  an  eligible  peanut 
quota  holder  with  respect  to  a  farm  but 
who,  as  of  September  3,  2002,  were  not 
the  peanut  quota  holder,  as  identified 
on  FSA  records  as  of  May  13.  2002,  for 
such  farm  will  be  made  by  CCC  after 
November  22,  2002,  unless  prior  to 
November  22,  2002,  CCC  has  received 
an  acknowledgment  fitim  the  peanut 
quota  holders,  as  identified  on  FSA 
records  as  of  May  13.  2002,  that  they: 

(1)  Will  not  file  a  contract  for  sucn 
peanut  quota:  and 

(2)  Transferred  the  peanut  quota  to 
such  other  party  prior  to  May  13,  2002. 

1 1 41 2.6    Eligible  peanut  quote  holder, 
(a)  A  person  shall  be  eligible  for  a 
payment  under  this  part  only  if  CCC  has 
determined  the  person  to  be  an  "eligible 
peanut  quota  holder"  for  purposes  of 
this  part.  To  be  an  eligible  peanut  quota 
holder,  a  person  must,  as  of  May  13, 
2002: 

(1)  Have  owned  a  farm,  or  had  a  life 
estate  interest  in  a  farm,  to  which 
paragraphs  (a)(2)  and  (b)  of  this  section 
do  not  apply,  that  was  eligible  for  a 
permanent  peanut  quota  under  part  729 
of  this  title,  as  in  effect  on  January  1, 
2002,  without  regard  to  quotas 
established  for  seed  or  experimental 
purposes  or  quotas  subject  to  temporary 
leases  or  temporary  transfers; 

(2)  Be  a  party  to  a  written  contract  for 
the  purchase  of  all  or  a  portion  of  the 
farm  identified  in  paragraph  (a)(1)  of  - 
this  section  that  was  in  effect  on  or 
before  May  13.  2002.  If  the  parties  to  the 
contract  are  unable  to  agree  to  the 
division  of  the  applicable  peanut  quota 
on  the  land  subject  to  the  written 
contract,  the  Deputy  Administrator, 
taking  into  account  any  incomplete  or 
permanent  transfer  of  the  peanut  quota 
that  has  otherwise  been  agreed  to,  shall 
provide  for  the  equitable  division  of  the 
payments  made  under  this  part  by 
determining  the  eligible  peanut  quota 
holders  and  allocating  the  disputed 
amount  of  the  peanut  quota  to  such 
holders.  This  sdlocation  will  take  into 
account  the  ratio  of  cropland  on  the 
unsold  portion  of  the  farm  and  the 
cropland  on  the  portion  of  the  farm 
subject  to  the  purchase  contract; 

(3)  Be  a  party  to  a  written  contract 
that  was  in  effect  on  or  before  May  13, 
2002,  for  the  permanent  transfer  of  a 
peanut  quota  to  such  party's  farm  but 
was  not  completed  by  that  date.  In  such 
a  case,  the  eligible  peanut  quota  holder 
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is  the  owner  of  the  farm,  as  of  May  13, 
2002,  to  which  the  peanut  quota  was  to 
be  transferred;  or 

(4)  Have  owned  a  farm  with  a  peanut 
quota  which  is  protected  imder  a 
Conservation  Reserve  Program  contract 
in  accordance  with  part  1410  of  this 
chapter; 

(b)  Notwithstanding  any  provision  of 
paragraph  (a)  of  this  section,  CCC  may 
determine  that  a  person  is  an  ehgible 
peanut  quota  holder  with  respect  to  an 
amount  of  peanut  quota  for  the  purposes 
of  this  section,  to  the  exclusion  of  all 
other  persons  in  order  to  provide  for  the 
fair  and  equitable  administration  of  this 
part  so  long  as  the  total  amount  of 
eligible  quota  pounds  for  all  program 
participants  does  not  exceed  the 
quantity  of  peanut  quota  that  was 
available  to  all  quota  holders  in  the 

2001  crop  year. 

(c)  Sales  and  transfers  of  farms  and 
peanut  quotas  may  be  disregarded  by 
CCC  when: 

(1)  Such  sales  and  transfers  were 
required  to  be  reported  to  FSA  under 
part  729  of  this  title;  or 

(2)  It  is  otherwise  determined  by  CCC 
that  it  would  be  unfair  and  inequitable 
in  the  overall  administration  of  the 
program  to  make  or  modify  an  eligibility 
determination  based  on  claims  of 
transfers  or  sales  that  preceded  January 
1.2002.  ,    I 

§  1 41 2.7    Contract  provisions. 

{a)(l)  CCC  will,  on  a  per-farm  basis, 
offer  to  enter  into  a  contract  with  each 
eligible  peanut  quota  holder  on  such 
farm  imder  which  CCC  will  provide  a 
payment  in  five  equal  installments  in 
each  of  the  2002  though  2006  fiscal 
years  or  in  one  lump  sum  payment  in 
any  such  fiscal  year  as  selected  by  such 
holder. 

(2)  Eligible  peanut  quota  holders  who 
elect  to  receive  five  equal  installments 
payments  will  receive  the  fiscal  year 

2002  payment  no  later  than  December 
31.  2002  and.  as  determined  by  CCC. 
between  ]anuar\'  2  and  January  31  in 
each  of  the  years  2003  through  2006. 

(3)  Eligible  peanut  quota  holders  who 
elect  to  receive  one  lump  sum  payment 
may  specify  the  fiscal  year  in  which 
they  wish  to  receive  a  payment.  CCC 
will  determine  the  day  in  such  fiscal 
year  that  the  payment  will  be  made  by 
CCC. 

(b)  The  amount  of  each  payment  made 
imder  paragraph  (a)(2)  of  this  section 
shall  be  the  product  determined  by 
multiplying: 

(1)  $0.11  per  pound:  times 

(2)  The  amount  of  eligible  quota 
poimds  of  the  eligible  peanut  quota 
holder. 


(c)  The  amount  of  each  payment  made 
under  paragraph  (a)(3)  of  this  section 
shall  be  the  product  determined  by 
multiplying  the  product  determined 
under  paragraph  (b)  of  this  section  times 
five. 

(d)  After  a  payment  option  has  been 
selected  under  paragraph  (a)  of  this 
section  and  a  payment  has  been  made 
by  CCC,  no  change  in  the  payment 
option  will  be  allowed  except  as 
authorized  by  the  Executive  Vice 
President,  CCC. 

§1412.8    Contract  liability. 

All  signatories  to  a  contract  are  jointly 
and  severally  liable  for  contract 
violations  and  resulting  repayments  and 
liquidated  damages. 

§  1 421 .9    Misrepresentation  and  scheme  or 
device. 

A  person  who  is  determined  to  have: 

(a)  Erroneously  represented  any  fact 
affecting  a  program  determination  made 
in  accordance  with  this  subpart; 

(b)  Adopted  any  scheme  or  device 
that  tends  to  defeat  the  purpose  of  the 
program;  or 

(c)  Made  any  fraudulent 
representation  affecting  a  program 
determination  made  in  accordance  with 
this  subpart,  must  refund  all  payments 
received  on  all  contracts  entered  into 
under  this  subpart,  plus  interest  as 
determined  in  accordance  with  part 
1403  of  this  chapter,  and  pay  to  CCC 
liquidated  damages  as  specified  in  the 
contract. 

§  1 41 2.1 0    Offsets  and  assignments. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  any  payment  or 
portion  thereof  made  to  any  person 
under  this  subpart  shall  be  made 
without  regard  to  questions  of  title 
under  State  law  and  without  regard  to 
any  claim  or  lien  against  the  peanut 
quota  or  the  farm  for  which  a  peanut 
quota  had  been  established  under  part 
729  of  this  title  by  any  creditor  or  any 
other  person. 

(b)  Any  person  eligible  to  receive  a 
payment  made  under  this  subpart  may 
assign  the  payment  in  accordance  with 
part  1404  of  this  chapter. 

§  1 41 2.1 1    Ottier  regulations. 

(a)  The  provisions  of  part  12  of  this 
title,  the  controlled  substance 
provisions  of  part  718  of  this  title,  and 
the  payment  limitation  provisions  of 
part  1400  of  this  chapter  shall  not  be 
applicable  to  payments  made  under  this 
subpart. 

(b)  The  provisions  of  part  707  of  this 
title  relating  to  the  making  of  payments 
in  the  event  of  the  death  of  a  program  _ 
participant  and  in  the  event  of  other 


special  circumstances  shall  apply  to 
payments  made  under  this  subpart. 

Signed  in  Washington,  DC,  on  September 
25.  2002. 
lames  R.  Little, 

Executive  Vice  President,  Commodity  Credit 
Corporation.  ' 
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DEPARTMENT  OF  JUSTICE 
immigration  and  Naturalization  Service 

8  CFR  Parts  103  and  214 

PNS  No.  1946-98;  AG  Onter  No.  2617-2002] 

RiN111&-AF29 

Delegating  the  Secretary  of  Labor  the 
Authority  To  Adjudicate  Certain 
Temporary  Agricultural  Worker  (H-2A) 
Petitions 

agency:  Immigration  and  Naturalization 

Service,  Justice. 

ACTION:  Withdrawal  of  final  rule. 

summary:  On  July  13.  2000,  the 
Immigration  and  Naturalization  Service 
(Service)  published  a  final  rule  in  the 
Federal  Register,  delegating  the 
adjudication  of  certain  petitions  for 
agricultural  workers  (H-2A)  to  the 
United  States  Department  of  Labor 
(DOL).  Subsequently,  the  effective  date 
for  that  final  rule  was  delayed  until 
October  1.  2002.  On  November  8  and  16, 
2001,  the  DOL  held  public  briefings 
concerning  the  delegations.  Based  on 
the  public  response  at  these  briefings 
the  DOL  has  determined  that  the 
delegation  of  authority  for  adjudicating 
H-2A  petitions  would  not  benefit  the 
public  as  initially  contemplated.  In 
consideration  of  DOL's  actions  and 
subsequent  events,  the  delegation  of 
authority  does  not  appear  to  be 
appropriate  at  this  time.  Accordingly 
the  Attorney  General  is  withdrawing  the 
July  13.  2000,  final  rule  delegating 
authority  to  the  DOL. 
DATES:  The  final  rule  amending  8  CFR 
parts  103  and  214  published  in  the 
Federal  Register  at  65  FR  43528  (July 
13,  2000)  and  deferred  at  65  FR  67616 
(November  13.  2000)  and  66  FR  49514  ^ 
(September  28.  2001)  is  writhdrawn  as  of 
October  1.2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Mari 
F.  Johnson,  Adjudications  Officer, 
Business  and  Trade  Services  Branch, 
Adjudications  Division,  Immigration 
and  Naturalization  Service,  425  I  Street 
NW..  Room  3214,  Washington.  DC 
20536.  telephone  (202)  353-8177. 
SUPPLEMENTARY  INFORMATION: 
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Purpose  of  Delegating  Adpidication  of 
Certain  H-2A  Petitions  to  the  DOL 

In  an  attempt  to  streamline  the 
processing  of  petitions  filed  for 
agricultural  workers,  the  Department  of 
Justice  in  consultation  with  the  DOL, 
decided  that  the  Attorney  General's 
authority  to  adjudicate  certain  H-2A 
petitions  should  be  delegated  to  the 
DOL.  It  was  estimated  that  the 
delegation  of  authority  would  shorten 
the  processing  time  of  H-2A  petitions 
by  as  much  as  10  days. 

Regulations  Delegating  H-2A  Authority 
to  DOL  and  Extensions  of  the  E£fective 
Date 

On  July  13,  2000,  the  Attorney 
General  published  a  final  rule  in  the 
Federal  Register  at  65  FR  43528-43534 
delegating  the  authority  to  adjudicate 
certain  H-2A  petitions  for  the 
temporary  employment  of 
nonimmigrant  aliens  in  agriculture  in 
the  United  States  to  the  DOL.  The  final 
rule,  which  amended  8  CFR  parts  103 
and  214,  was  to  take  effect  on  November 
13,  2000. 

Also  on  July  13.  2000.  the  DOL 
published  a  final  rule  at  65  FR  43538 
vdth  an  effective  date  of  November  13, 
2000.  implementing  the  above- 
mentioned  delegation  of  authority  from 
the  Service  to  the  DOL. 

On  November  13.  2000.  the  Service 
published  a  final  rule  at  65  FR  67616, 
and  DOL  published  an  interim  final  rule 
at  65  FR  67628,  each  delaying  the 
effective  date  of  their  respective  Jidy  13. 
2000,  H-2A  rules  until  October  1,  2001. 

On  September  28.  2001,  the  Service  at 
66  FR  49514  published  a  subsequent 
final  rule,  and  on  September  27.  2001. 
DOL  at  66  FR  49275  pubhshed  another 
interim  final  rule  with  requests  for 
comments,  further  delaying  the  effective 
date  of  the  H-2A  final  rule  until  October 
1,  2002.  DOL  also  published  a  proposed 
rule  at  66  FR  49329  on  September  27. 
2001  in  conjimction  with  its  interim 
rule  of  the  same  date  announcing  that  it 
was  holding  two  public  briefings  in 
order  to  obtain  additional  comments 
concerning  the  delegation  of  authority. 

Proposed  Regulations  Regarding 
Procedures  for  Processing  H-2A 
Petitions 

On  July  13.  2000.  and  concurrently 
with  the  H-2A  final  delegation  of 
authority  rule,  the  Service  at  65  FR 
43535  published  a  companion  notice  of 
proposed  rulemaking  (NPRM)  for  public 
comment,  proposing  among  other  things 
that  all  petition  requests,  extensions  of 
stay,  and  change  of  statiis  petitions 
would  be  filed  with  DOL  and  that  the 
current  Service  petition  fee  would  be 


collected  by  DOL  as  part  of  the 
combined  fee. 

Concurrently  with  publication  of  the 
Service's  proposed  rule,  the  DOL 
published  at  65  FR  43545  a  companion 
NPRM  setting  forth  implementation 
measures  necessary  for  the  successful 
implementation  of  the  delegation  of 
authority'  to  adjudicate  petitions. 

On  August  17,  2000.  at  65  FR  50166. 
the  Service  reopened  and  extended  the 
comment  period  for  the  proposed  rule. 
Also  on  August  17.  2000,  at  65  FR 
50170.  the  DOL  reopened  and  extended 
the  comment  period  on  its  NPRM.  This 
action  was  taken  in  order  to  obtain 
additional  information  from  the  public 
relating  to  the  delegation  such  as  the 
consolidation  of  forms  and  the 
appropriate  fees  as  well  as  other  issues. 

Events  Necessitating  the  Withdrawal  of 
the  Final  Ride 

The  DOL  held  two  public  briefings  to 
obtain  additional  information  regarding 
the  delegation  of  authority.  The 
briefings  were  held  at  Washington.  DC 
on  November  8.  2001.  and  in  Monterrey. 
California  on  November  16.  2001.  After 
considering  the  comments  received 
from  the  public  at  these  two  briefings, 
the  DOL  determined  that  the  delegation 
of  authority  would  not  be  a  benefit  to 
the  public  as  initially  contemplated. 
The  attendees  at  these  two  briefings 
overwhelmingly  disapproved  of  the 
transfer  of  authority  between  the  two 
agencies,  arguing  that  it  would 
complicate  the  labor  certification 
process  rather  than  streamline  it. 
Further,  the  attendees  at  the  briefings 
expressed  reservations  about  DOL's 
plans  to  consolidate  the  Service's  Form 
1-129,  Petition  for  Nonimmigrant 
Worker,  with  DOL's  Form  ETA-750A, 
Application  for  Alien  Labor 
Certification. 

In  addition,  subsequent  to  the  initial 
proposal  to  delegate  authority  to  DOL, 
the  Service  has  changed  its  procedures 
and  now  requires  that  security  checks 
be  performed  prior  to  the  adjudication 
of  any  type  of  application  and  petition. 
The  Service  is  more  suited  to  perform 
these  checks  rather  than  the  DOL. 

Finally,  the  Administration  has 
proposed  that  the  nation's  immigration 
function  be  reorganized  within  the 
newly  established  Department  of 
Homeland  Security.  As  a  residt,  it  does 
not  appear  that  the  delegation  is 
appropriate  at  this  time. 

m  consideration  of  these  factors,  the 
final  rule  published  on  July  13,  2000,  at 
65  FR  43528-45534  is  being  withdrawn 
in  this  final  rule.  In  addition,  in  a 
document  published  elsewhere  in  this 
issue  of  the  Federal  Register,  the 
Service  is  withdrawing  the  proposed 


rule  that  was  published  in  the  Federal 
Register  on  July  13,  2000,  at  65  FR 
43535. 

The  final  rule  published  on  July  13, 
2000,  can  be  withdrawn  without  fiuther 
notice  and  comment  because  the 
delegation  of  authority  to  adjudicate 
petitions  from  the  Attorney  General  to 
the  Secretary  of  Labor  constitutes  a  rule 
of  agency  practice  or  procedure  within 
the  meaning  of  section  5  U.S.C. 
533(b)(A),  and  accordingly  is  exempt 
from  the  Administrative  Procedure  Act's 
notice  and  comment  procedures.  These 
procedural  rules  would  not  have  made 
a  substantive  change  in  the  rules,  but 
instead  would  have  transferred  an 
existing  procedural  function  from  the 
one  agency  to  another  permitting 
employers  to  omit  one  step  in  the 
process  of  importing  foreign  agricultural 
workers.  This  rule  nullifies  that  planned 
transfer,  maintaining  the  status  quo. . 

Regulatory  Flexibility  Act 

The  Attorney  General,  in  accordance 
with  the  Regulatory  Flexibility  Act  (5 
U.S.C.  605(b)),  has  reviewed  this 
regulation  and,  by  approving  it,  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule  is 
administrative  in  nature  and  merely 
withdraws  a  final  rule  published  in  the 
Federal  Register. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  will  not  result  in  the 
expenditure  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  SlOO  million  or  more 
in  any  one  year,  and  it  will  not 
significantly  or  uniquely  effect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  section  251  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  5  U.S.C.  804.  This 
rule  will  not  result  in  an  annual  effect 
on  the  economy  of  SlOO  million  or 
more;  a  major  increase  in  costs  or  prices; 
or  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States  based  companies 
to  compete  with  foreign  based 
companies  in  domestic  and  export 
markets. 

ExecutiTe  Order  12866 

This  rule  is  considered  by  the 
Department  of  Justice,  to  be  a 
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"significant  regulatory  action"  under 
Executive  Order  12866,  section  3(f). 
Regulatory  Planning  and  Review. 
Accordingly,  this  regulation  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review. 

Executive  Order  13132 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  National 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  section  6  of  Executive 
Order  13132,  it  is  determined  that  this 
rule  does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  federalism  sununary  impact 
statement. 

Executive  Order  12988 

This  rule  meets  the  applicable 
standards  set  forth  in  sections  3{a)  and 
3(b)(2)  of  Executive  Order  12988, 
relating  to  Civil  Justice  Reform. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1995,  Public  Law  104-13,  all 
Departments  are  required  to  submit  to 
the  Office  of  Management  and  Budget 
(OMB),  for  review  and  approval,  any 
reporting  requirements  inherent  in  a 
final  rule.  This  rule  does  not  impose  any 
new  reporting  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act. 

List  of  Subjects 

8  CFR  Part  103 

Administrative  practice  and 
procedure.  Authority  delegations  • 
(Government  agencies).  Freedom  of 
information.  Privacy,  Reporting  and 
recordkeeping  requirements.  Surety 
bonds. 

8CFR'Part214 

Administrative  practice  and 
procedure.  Aliens,  Employment, 
Foreign  officials.  Health  professions. 
Reporting  and  recordkeeping 
requirements.  Students. 

Accordingly,  the  final  rule  amending 
8  CFR  parts  103  and  214  published  in 
the  Federal  Register  at  65  FR  43528 
(July  13,  2000)  is  withdrawn. 

Dated:  September  27.  2002. 
John  Ashcroft. 
Attorney  General. 
[FR  Doc.  02-25031  Filed  9-27-02: 1:00  pm] 

BILUNG  COOe  4410-10-P 


DEPARTMErfT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Dockat  No.  2001-NM-22-AD;  Amendment 
39-12892;  AD  2002-19-12] 

RIN  2120-AA64 

Airworthiness  Directives;  Boeing 
IModei  747-200B,  -300,  -400,  -400D, 
and  -400F  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 


SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  747- 
200B,  -300,  -400,  -400D.  and  -400F 
series  airplanes;  that  currently  requires 
repetitive  inspections  to  detect  cracking 
of  fire  extinguisher  discharge  tubes  in 
certain  engine  struts,  and  corrective 
action,  if  necessary.  For  certain 
airplanes,  that  AD  also  provides  for  an 
optional  modification  of  the  fire 
extinguisher  discharge  tubes,  which 
constitutes  terminating  action  for  the 
repetitive  inspections.  This  amendment 
makes  the  previously  optional 
modification  of  the  fire  extinguisher 
discharge  tubes  mandatory  for  all 
affected  airplanes  and  adds  one  airplane 
to  the  applicability.  This  amendment  is 
prompted  by  a  report  that  the  check  tee 
valve  at  the  top  of  an  engine  strut  can 
be  damaged  such  that  no  extinguishing 
agent  can  get  to  the  engine.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  blockage  of  the  check  tee  valve 
and  cracks  in  the  fire  extinguisher 
discharge  tubes  in  the  engine  struts, 
preventing  the  fire  extinguishing  agent 
fi-om  being  delivered  to  the  engine  or 
reducing  the  amount  delivered  to  the 
engine,  which  could  permit  a  fire  to 
spread  from  the  engine  to  the  wing  of 
the  airplane. 
DATES:  Effective  November  5,  2002. 

The  incorporation  by  reference  of 
certain  publications,  as  listed  in  the 
regulations,  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
5,  2002. 

The  incorporation  by  reference  of 
certain  other  publications,  as  listed  in 
the  regulations,  was  approved 
previously  by  the  Director  of  the  Federal 
Register  as  of  April  25,  2000  (65  FR 
18881,  April  10,  2000). 
ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 


Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Technical  Information:  Sulmo  Mariano, 
Aerospace  Engineer,  Propulsion  Branch, 
ANM-140S,  FAA,  Seattle  Aircraft 
Certification  Office,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056; 
telephone  (425)  227-2686;  fax  (425) 
227-1181. 

Other  Information:  Judy  Colder, 
Airworthiness  Directive  Technical 
Editor/Writer;  telephone  (425)  687- 
-4241,  fax  (425)  227-1232.  Questions  or 
conunents  may  also  be  sent  via  the 
hitemet  using  the  following  address: 
judy.golder@faa.gov.  Questions  or 
comments  sent  via  the  Internet  as 
attached  electronic  files  must  be 
formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  2000-07-10,     v 
amendment  39-11664  (65  FR  18881, 
April  10,  2000);  which  is  applicable  to 
certain  Boeing  Model  747-200B,  -300, 
-400,  -400D,  and  -400F  series 
airplanes;  was  published  in  the  Federal 
Register  on  April  3,  2002  (67  FR  15755). 
The  action  proposed  to  continue  to 
require  repetitive  inspections  to  detect 
cracking  of  fire  extinguisher  discharge 
tubes  in  certain  engine  struts,  and 
corrective  action,  if  necessary.  The 
action  proposed  to  require  a 
modification  of  the  fire  extinguisher 
discharge  tubes,  which  would  constitute 
terminating  action  for  the  repetitive 
inspections,  and  also  proposed  to  add 
one  additional  airplane  to  the 
applicability. 

Comiiients 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given 'to  the 
comments  received. 

Give  Credit  for  Modification  Per 
Original  Issue  of  Service  Bulletin 

Several  commenters,  including  the 
Air  Transport  Association  of  America 
(on  behalf  of  its  members),  request  that 
the  FAA  revise  the  proposed  AD  to  give 
credit  for  modifications  accomplished 
in  accordance  with  the  original  issue  of 
Boeing  Service  Bulletin  747-26-2233, 
dated  May  11, 1995.  (Paragraph  (b)  of 
the  proposed  AD  refers  to  Boeing  Alert 
Service  Bulletin  747-26A2233,  Revision 
1,  dated  November  16,  2000,  as  the 
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appropriate  source  of  service 
information  for  modification  of  the 
routing  of  the  fire  extinguishing  tubes 
on  Boeing  Model  747-400  and  747- 
400F  series  airplanes  equipped  with 
Pratt  &  Whitney  PW4000  engines.)  The 
commenters  note  that  there  are  no 
differences  between  the  work 
instructions  of  the  original  issue  and 
Revision  1  of  that  service  bulletin. 

The  FAA  concurs  with  the 
commenters'  request.  We  note  that 
paragraph  (b)  of  AD  2000-07-10  refers 
to  the  original  issue  of  Boeing  Service 
Bulletin  747-26-2233  as  the  appropriate 
source  of  service  information  for 
accomplishment  of  the  optional 
terminating  action  in  that  AD.  This 
provision  should  have  been  included  in 
the  proposed  AD.  Accordingly,  we  have 
revised  paragraph  (b)  of  this  AD  to  allow 
modification  in  accordance  with  either 
the  original  issue  or  Revision  1  of 
Boeing  Service  Bulletin  747-26-2233. 
Such  modification  will  constitute 
terminating  action  for  Boeing  Model 
747-400  and  747-400F  series  airplanes 
equipped  with  Pratt  &  Whitney  PW4000 
engines. 

Explanation  of  Change  Made  to 
Proposal 

The  FAA  has  changed  all  references 
to  a  "detailed  visual  inspection"  in  the 
proposed  AD  to  "detailed  inspection"  in 
this  final  rule. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  we  have  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  We  have 
determined  that  these  changes  will 
neither  increase  the  economic  binden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

There  are  approximately  268 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  We  estimate  that  47 
airplanes  of  U.S.  registry  woidd  be 
affected  by  this  proposed  AD. 

The  inspections  mat  are  currently 
required  by  AD  2000-07-10,  and 
retained  in  this  AD,  take  approximately 
1  work  hour  per  airplane  to  accomplish, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Based  on  these  figures,  the  cost 
impact  of  the  ciuxently  required 
inspections  on  U.S.  operators  is 
estimated  to  be  $2,820,  or  $60  per 
airolane,  per  inspection  cycle. 

The  new  modification  required  by 
this  AD  will  take  approximately  32 
work  hours  per  airplane  to  accomplish, 
at  an  average  labor  rate  of  $60  per  work 


hour.  Required  parts  will  cost 
approximately  $5,488  per  airplane. 
Based  on  these  figines,  the  cost  impact 
of  this  new  requirement  on  U.S. 
operators  is  estimated  to  be  $348,176,  or 
$7,408  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
thosa  actions  in  the  futiu«  if  this  AD 
were  not  adopted.  The  cost  impact 
figines  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up. 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  pow;er  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES.  . 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AiRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Anwnded] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-11664  (65  FR 
18881,  April  10,  2000),  and  by  adding 
a  new  airworthiness  directive  (AD), 
amendment  39-12892,  to  read  as 
follows: 

2002-10-12    Boeing:  Amendment  39-12892. 
Docket  2001-NM-22-AD.  Supersedes 
AD  20qD-07-10,  Amendment  39-11664. 

Applicability:  Model  747-200B,  -300, 
-400.  -400D.  and  -400F  series  airplanes 
equipped  with  General  Electric  CF6-80C2 
series  engines,  line  number  679  through  1060 
inclusive;  and  Model  747-400  and  747-400F 
series  airplanes  equipped  with  Pratt  & 
Whitney  PW4000  engines,  line  numbers  696 
through  1062  inclusive:  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  blockage  of  the  check  tee  valve 
and  cracks  in  the  fire  extinguisher  discharge 
tubes  in  the  engine  struts,  preventing  the  fire 
extinguishing  agent  from  being  delivered  to 
the  engine  or  reducing  the  amount  delivered 
to  the  engine,  which  could  permit  a  fire  to 
spread  from  the  engine  to  the  wing  of  the 
airplane,  accomplish  the  following: 

Restatement  of  Requiremente  of  AD  2000- 
07-10: 

Repetitive  Inspections  and  Corrective  Actions 

(a)  For  Model  747-200B.  -300,  -400. 
-400D.  and  -400F  series  airplanes  equipped 
with  General  Electric  CF6-80C2  series 
engines,  line  number  679  through  1060 
inclusive;  and  Model  747-400  and  747-400F 
series  airplanes  equipped  with  Pratt  & 
Whitney  PW4000  engines,  line  numbers  696 
through  1061  inclusive:  Within  30  days  after 
April  25,  2000  (the  effective  date  of  AD 
2000-07-10,  amendment  39-11664).  perform 
a  detailed  inspection  to  detect  cracking  of  the 
fire  extinguisher  discharge  tubes  in  the 
number  2  and  number  3  engine  struts,  in 
accordance  with  Boeing  Alert  Service 
Bulletin  747-26A2266,  dated  March  3,  2000. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
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lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

(1)  If  no  cracking  is  detected,  repeat  the 
inspection  thereafter  at  intervals  not  to 
exceed  18  months. 

(2)  If  any  cracking  is  detected,  prior  to 
further  flight,  replace  the  cracked  tube  with 

a  new  or  serviceable  part,  in  accordance  with 
Boeing  Alert  Service  Bulletin  747-26A2266, 
dated  March  3,  2000.  Repeat  the  inspection 
required  by  paragraph  (a)  of  this  AD  within 
18  months  after  the  replacement  and 
thereafter  at  intervals  not  to  exceed  18 
months. 

New  Requirements  of  This  AD 

Modification — Airplanes  With  Pratt  6- 
Whitney  PW4000  Engines 

(b)  For  Model  747-400  and  747-400F 
series  airplanes  equipped  with  Pratt  & 
Whitney  P\V4000  engines:  Within  24  months 
after  the  effective  date  of  this  AD,  modify  the 
routing  of  the  fire  extinguishing  tubes 
between  the  inboard  fire  bottles  and  the 
inboard  engines  in  accordance-with  Boeing 
Service  Bulletin  747-26-2233.  dated  May  11. 
1995;  or  Boeing  Alert  Service  Bulletin  747- 
26A2233,  Revision  l.jjated  November  16. 
2000.  Accomplishment  of  the  requirements 
of  this  paragraph  constitutes  terminating 
action  for  the  repetitive  inspections  required 
by  paragraph  (a)  of  this  AD  for  Model  747- 
400  and  747— 400F  series  airplanes  equipped 
with  Pratt  &  Whitney  PVV4000  engines. 

Modification — Airplanes  With  General 
Electric  CF6-80C2  Series  Engines 

(c)  For  747-200B.  -300,  -400,  -400D.  and 
— 400F  series  airplanes  equipped  with 
General  Electric  CF6-80C2  series  engines: 
Within  24  months  after  the  effective  date  of 
this  AD,  modify  the  routing  of  the  fire 
extinguishifig  tubes  between  the  inboard  fire 
bottles  and  the  inboard  engines  in 
accordance  with  Boeing  Alert  Service 
Bulletin  747-26A2267,  dated  December  20, 
2000.  Accomplishment  of  the  requirements 
of  this  paragraph  constitutes  terminating 
action  for  the  repetitive  inspections  required 
by  paragraph  (a)  of  this  AD  for  Model  747- 
2b0B,  -300.  -400,  -400D,  and  -400F  series 
airplanes  equipped  with  General  Electric 
CF6-80C2  engines. 

Alternative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO).  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  AGO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

Special  Flight  Permit* 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  sections  21.197  and 


21.199  of  the  Federal  Aviation  Regulations 
(14  CFR  21.197  and  21.199)  to  operate  the 
airplane  to  a  location  where  the  requirements 
of  this  AD  can  be  accomplished. 

Incorporation  by  Reference 

(f)  The  actions  shall  be  done  in  accordance 
with  Boeing  Alert  Service  Bulletin  747- 
26A2266.  dated  March  3,  2000:  Boeing 
Service  Bulletin  747-26-2233,  dated  May  11, 
1995,  or  Boeing  Alert  Service  Bulletin  747- 
26A2233,  Revision  1,  dated  November  16, 
2000;  and  Boeing  Alert  Service  Bulletin  747- 
26A2267,  dated  December  20,  2000;  as 
applicable. 

(1)  The  incorporation  by  reference  of 
Boeing  Alert  Service  Bulletin  747-26A2233, 
Revision  1,  dated  November  16,  2000;  and 
Boeing  Alert  Service  Bulletin  747-26A2267, 
dated  December  20,  2000;  is  approved  by  the 
Director  of  the  Federal  Register,  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51. 

(2)  The  incorporation  by  reference  of 
Boeing  Alert  Service  Bulletin  747-26A2266, 
dated  March  3,  2000;  and  Boeing  Service 
Bulletin  747-26-2233,  dated  May  11,  1995; 
was  approved  previously  by  the  Director  of 
the  Federal  Register  as  of  April  25,  2000  (65 
FR  18881,  April  10,  2000). 

(3)  Copies  may  be  obtained  from  Boeing 
Commercial  Airplane  Group.  P.O.  Box  3707. 
Seattle,  Washington  98124-2207.  Copies  may 
be  inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  .Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700.  Washington,  DC. 

Effective  Date 

(g)  This  amendment  becomes  effective  on 
November  5,  2002. 

Issued  in  Renton,  Washington,  on 
September  19,  2002. 
Vi  L.  Lipski, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc.  02-24406  Filed  9-30-02;  8:45  am) 
BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

t4  CFR  Part  39 

[Docket  No.  2001-NM-268-AD;  Amendment 
39-12891;  AD  2002-19-11] 

RIN  2120-AA64 

Airwortliiness  Directives;  Boeing 
IModei  767-200  and  -300  Series 
Airplanes  Powered  by  Pratt  &  Whitney 
JT9D  Series  Engines 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTKW:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  767- 
200  and  -300  series  airplanes  powered 


by  Pratt  &  Whitney  IT9D  series  engines, 
that  requires  replacement  of  the  existing 
deactivation  pin,  aft  cascade  pin 
bushing,  and  pin  insert  on  each  thrust 
reverser  half,  with  new,  improved 
components.  This  action  is  necessary  to 
prevent  failure  of  the  thrust  reverser 
deactivation  pins,  which  could  result  in 
deployment  of  the  thrust  reverser  in 
flight  and  consequent  reduced 
controllability  of  the  airplane.  This 
action  is  intended  to  address  the 
identified  unsafe  condition. 


DATES:  Effective  November  5,  2002. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
5,  2002. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle, 
Washington  981 24-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Technical  Infonnation:  John  Vann, 
Aerospace  Engineer,  Propulsion  Branch, 
ANM-140S,  FAA,  Seattle  Aircraft 
Certification  Office,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056; 
telephone  (425)  227-1024;  fax  (425) 
227-1181. 

Other  Information:  Judy  Colder, 
Airworthiness  Directive  Technical 
Editor/Writer;  telephone  (425)  687- 
4241,  fax  (425)  227-1232.  Questions  or 
comments  may  also  be  sent  via  the 
Internet  using  the  following  address: 
judy.goldeT^aa.gov.  Questions  or 
comments  sent  via  the  Internet  as 
attached  electronic  files  must  be 
formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Boeing 
Model  767-200  and  -300  series 
airplanes  powered  by  Pratt  &  Whitney 
(P&W)  JT9D  series  engines  was 
published  in  the  Federal  Register  on 
November  19,  2001  (66  FR  57904).  That 
action  proposed  to  requii-e  replacement 
of  the  existing  deactivation  pin,  aft 
cascade  pin  bushing,  and  pin  insert  on 
each  thrust  reverser  half,  with  new, 
improved  components. 
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Comiiieiits 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Support  for  the  Proposed  AD 

One  commenter  supports  the 
proposed  AD,  and  notes  that  the  design 
of  the  thrust  reverser  system  on  Model 
767  series  airplanes  powered  by  P&W 
JT9D  series  engines  is  similar  to  that  on 
Model  767  series  airplanes  equipped 
with  P&W  PW4000  series  engines. 

Disagreement  With  Proposed  AD/ 
Request  for  Withdrawal 

Two  commenters  disagree  with  the 
proposed  AD,  and  one  of  these 
commenters  requests  that  the  FAA 
withdraw  the  proposal. 

Both  commenters  note  that  the 
proposed  AD  is  prompted  by  partial 
deployment  of  the  thrust  reversers  on 
airplanes  equipped  with  P&W  PW4000 
series  airplanes,  and  no  similar 
incidents  have  occurred  on  airplanes 
equipped  vtrith  P&W  JT9D  series 
engines.  The  commenters  emphasize 
that  there  are  significant  differences  in 
design  and  function  between  the  thrust 
reverser  systems  on  these  two  engine 
models.  Both  conmienters  point  out 
that,  while  the  thrust  reverser  system  on 
Model  767  P&W  PW4000  series  engines 
incorporates  two  hydraulic  isolation 
valves — a  motorized  hydraulic  isolation 
valve  for  deplojmaent  and  a  hydraulic 
stow  valve  for  stowage,  the  thrust 
reverser  system  on  Model  767  P&W 
JT9D  series  engines  has  only  a  hydraulic 
isolation  valve,  and  no  motorized 
isolation  valve.  The  commenters 
maintain  that  the  differences  between 
the  thrust  reverser  systems  on  the  two 
engine  models  make  the  identified 
unsafe  condition  unique  to  P&W 
PW4000  series  engines. 

As  further  evidence  of  this,  the 
commenters  emphasize  that  the 
previous  incidents  occurred  due  to 
improper  deactivation  of  the  motorized 
isolation  valve  in  the  thrust  reverser 
system  by  maintenance  personnel  who 
were  not  properly  trained  or  did  not 
follow  procedures  for  proper 
deactivation  of  the  thrust  reverser 
system.  Finally,  both  commenters  point 
out  that  all  previous  incidents  have 
occurred  after  landing  during  a 
commanded  thrust  reverser  deployment, 
and  they  assert  that  this  is  not  a  safety- 
of-flight  concern,  but  an  economic 
concern  [i.e.,  potential  significant 
damage  to  the  thrust  reverser  sleeves). 

We  do  not  concur  with  the  request  to 
withdraw  the  proposed  AD.  Although 


we  recognize  that  there  are  differences 
between  the  two  thrust  reverser  systems, 
we  find  that  the  similarities  between  the 
two  thrust  reverser  systems  make 
airplanes  powered  by  JT9D  series 
engines  potentially  subject  to  the 
identified  unsafe  condition.  We  note 
that  the  aiiplane  manufactiuer  also 
considers  these  similarities  sufficient  to 
create  the  risk  of  an  in-flight 
deployment  of  a  thrust  reverser. 

Also,  while  we  acknowledge  that  all 
previous  incidents  on  Model  767  series 
airplanes  powered  by  P&W  PW4000 
series  engines  occurred  after  landing, 
the  airplane  manufecturer  has  reported 
an  incident  of  a  partial  in-flight 
deployment  on  a  Model  747-400  series 
airplane  powered  by  P&W  PW4000 
series  engines.  That  incident  has  been 
attributed  to  improper  deactivation  of 
the  thrust  reverser.  When  deactivated, 
the  thrust  reverser  is  restrained  by 
locking  the  hydraulic  valve,  locking  and 
deactivating  die  sync  lock,  and  inserting 
the  deactivation  pin.  However, 
maintenance  crews  occasionally  will 
improperly  deactivate  the  hydraulic 
valve  or  sync  lock,  leaving  only  the 
structural  integrity  of  the  deactivation 
pin  as  protection  from  in-flight 
deplojrment.  Considering  the  criticality 
of  a  deployment  of  a  thrust  reverser  in 
mid-flight,  we  consider  this  a  safety-of- 
flight  issue. 

Further,  we  acknowledge  the 
commenters'  remarks  on  training  and 
supervision  deficiencies.  While 
increased  training  and  proper 
supervision  can  alleviate  the  noted 
problems,  current  levels  of  training  and 
supervision  have  not  reduced  the 
incidents  of  improper  maintenance  to 
an  acceptable  level. 

For  the  reasons  stated  previously,  we 
find  that  no  change  to  the  final  rule  is 
necessary  in  this  regard. 

Acknowledge  Errors  in  the  Work 
Instructions  in  Service  Bulletin 

The  commenter  that  urges  us  to 
withdraw  the  proposed  AD  (as 
described  in  the  previous  section)  states 
that  the  Work  Instructions  in  Boeing 
Alert  Service  Bulletin  767-78A0089, 
dated  July  19,  2001,  cannot  be 
accomplished  on  the  thrust  reverser 
system  on  Model  767  P&W  JT9D  series 
engines.  The  commenter  points  out  that 
certain  steps  in  the  work  instructions 
refer  to  components  that  do  not  exist  on 
Model  767  P&W  JT9D  series  engines.  As 
noted  previously,  while  the  thrust 
reverser  system  on  Model  767  P&W 
PW4000  series  engines  has  two 
hydraulic  isolation  valves — a  motorized 
hydraidic  isolation  valve  for 
deployment  and  a  hydraulic  stow  valve 
for  stowage,  the  thrust  reverser  system 


on  Model  767  P&W  JT9D  series  engines 
has  only  a  hydraulic  isolation  valve,  no 
motorized  isolation  valve.  Therefore,  for 
example,  the  instruction  in  paragraph 
3.B.4.  of  Boeing  Alert  Service  Bulletin 
767-78A0089  to  "Deactivate  the 
Motorized  Isolation  Valve  and  the  Stow 
Valve  *  *  *"  cannot  be  done  because 
there  are  not  two  valves  to  deactivate  on 
the  thrust  reverser  system  on  Model  767 
P&W  JT9D  series  engines. 

These  observations  were  part  of  the 
commenter's  request  for  us  to  withdraw 
the  proposed  AD.  We  do  not  concur 
with  this  request.  However,  we 
acknowledge  that  the  wording  of  the 
instructions  in  paragraphs  3.B.4.  and 
3.L.I.  of  Boeing  Alert  Service  Bulletin 
767-78A0089  is  somewhat  confusing. 

Since  we  issued  the  notice  of 
proposed  rulemaking  (NPRM),  Boeing 
has  issued  Alert  Service  Bulletin  767- 
78A0089.  Revision  1,  dated  May  30, 
2002.  Among  other  changes.  Revision  1 
of  the  service  bulletin  corrects  the  errors 
in  the  work  instructions  of  the  original 
issue  of  the  service  bulletin  to  which  the 
commenter  refers.  Therefore,  for 
clarification,  we  find  it  appropriate  to 
revise  paragraph  (a)  of  this  final  rule  to 
refer  to  Revision  1  of  the  service  bulletin 
as  the  appropriate  source  of  service 
information  for  the  actions  required  by 
that  paragraph.  Also,  we  have  added  a 
new  paragraph  (b)  to  this  final  rule  to 
state  that  replacements  accomplished 
before  the  effective  date  of  this  AD 
according  to  the  original  issue  of  the 
service  bulletin  are  acceptable  for 
compliance  with  this  AD. 

Allow  Modification  During  In-Shop 
Maintenance 

One  commenter  requests  that  we 
revise  the  instructions  of  the  referenced 
service  bulletin  to  allow 
accomplishment  of  the  replacement 
during  maintenance,  ^hile  the  engine 
nacelle  is  off  the  wing,  rather  than  with 
the  engine  nacelle  mounted  on  the  wing 
of  the  airplane.  The  commenter  states 
that  the  service  bulletin  does  not 
provide  appropriate  procedures  for 
doing  this.  Specifically,  the  commenter 
requests  that  we  revise  the  instructions 
in  the  swvice  bulletin  to  provide  for 
accomplishment  of  paragraphs  3.C.  to 
3.K.  of  the  Work  Instructions  of  the 
referenced  service  bulletin  in  the  shop. 

We  agree  that  the  service  bulletin 
instructions  need  to  be  revised.  As 
stated  previously,  since  the  issuance  of 
the  NPRM,  Boeing  has  issued  Revision 
1  of  the  service  bulletin.  In  addition  to 
the  changes  explained  previously. 
Revision  1  of  the  service  bulletin  adds 
a  new  Work  Package  III,  which  provides 
the  instructions  for  modification  of  a 
spare  thrust  reverser  that  the  commenter 
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requests.  We  previously  explained  that 
we  have  revised  paragraph  (a)  of  this 
final  rule  to  refer  to  Revision  1  of  the 
service  bulletin  as  the  appropriate 
source  of  service  information  for  the 
actions  required  by  that  paragraph,  and 
we  have  added  paragraph  (b)  to  this 
final  rule  to  give  credit  for  replacements 
accompUsh^  before  the  effective  date 
of  this  AD  according  to  the  original 
issue  of  the  service  bulletin.  Therefore, 
no  further  change  to  this  final  rule  is 
necessary. 

Limit  Number  of  Tests 

The  same  commenter  requests  that  we 
reduce  the  number  of  post-replacement 
test  cycles  (extension  and  retraction  of 
the  thrust  reverser  to  make  sure  it 
operates  correctly),  fi-om  three  times,  as 
specified  in  the  service  bulletin,  to  one 
time.  The  commenter  states  that,  if  the 
replacement  is  done  with  the  engine 
nacelle  in  the  shop  rather  than  mounted 
on  the  wing,  three  test  cycles  are  not 
necessary. 

We  do  not  concur.  The  commenter 
provides  no  data  to  justify  its  request, 
and  we  see  no  advantage  to  reducing  the 
number  of  test  cycles  from  three  to  one. 
However,  if  an  operator  considers  that 
such  a  reduction  in  the  number  of  test 
cycles  will  provide  an  acceptable  level 
of  safety,  the  operator  may  request 
approval  of  an  alternative  method  of 
compliance  with  this  testing 
requirement,  as  provided  by  paragraph 
(c)  of  this  AD.  No  change  to  the  final 
rule  is  necessary  in  this  regard. 

Reduce  Compliance  Time 

One  commenter  is  concerned  that  the 
compliance  time  of  24  months  allowed 
by  the  proposed  AD  may  be  too  long. 
The  commenter  states,  however,  that  it 
assumes  that  the  FAA  has  carried  out  an 
appropriate  risk  assessment  to  justify 
the  proposed  compliance  time. 

We  infer  that  the  commenter  is 
requesting  that  we  reduce  the  proposed 
compliance  time  for  the  actions  required 
by  this  AD.  We  do  not  concur.  The 
commenter  provides  no  data  to  justify 
its  statement  that  the  proposed 
compliance  time  may  be  too  long.  As 
stated  in  the  proposed  AD,  in 
developing  an  appropriate  compliance 
time  for  this  AD,  we  considered  not 
only  the  manufacturer's 
recommendation,  but  the  degree  of 
urgency  associated  with  addressing  the 
subject  imsafe  condition,  the  average 
utilization  of  the  affected  fleet,  and  the 
time  necessary  to  perform  the 
replacement.  In  light  of  these  factors,  we 
find  that  24  months  is  an  appropriate 
interval  to  allow  affected  airplanes  to 
continue  to  operate  without 


compromising  safety.  No  change  to  the 
final  rule  is  necessary  in  this  regard. 

Extend  Compliance  Time 

One  commenter  requests  that  we 
extend  the  compliance  time  for  the 
proposed  requirements  bom  24  months 
to  30  months.  The  commenter  states  that 
it  would  like  to  do  the  proposed 
replacement  during  a  scheduled 
maintenance  visit,  but  sufficient  parts 
may  not  be  available  to  allow  for  this. 

We  do  not  concur  with  the  request  to 
extend  the  compliance  time  for  the 
actions  required  by  this  AD.  Based  on 
the  latest  information  provided  to  us  by 
the  airplane  manufacturer,  an  ample 
supply  of  required  parts  will  be 
available  within  the  24-month 
compliance  period.  As  stated 
previously,  we  find  that  24  months  is  an 
appropriate  interval  for  affected 
airplanes  to  continue  to  operate  without 
compromising  safety.  No  change  to  the 
final  rule  is  necessary  in  this  regard. 

Explanation  of  Additional  Change  to 
Proposed  AD 

For  clarification,  we  have  made  minor 
revisions  to  the  wording  of  Note  2  of 
this  final  rule. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  coniments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

There  are  approximately  90  Model 
767-200  and  -300  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  26  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD, 
that  it  will  take  approximately  12  work 
hours  (6  work  hours  per  engine)  per 
airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
will  cost  approximately  $12,108  per 
airplane.  Based  on  these  figures,  the  cost 
impact  of  this  AD  on  U.S.  operators  is 
estimated  to  be  $333,528,  or  $12,828  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 


necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  t3^ically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
plaiming  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on    ~ 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a     ^ 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  fi'om  the  Rules 
Docket  at  the  location  provided  imder 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2002-19-11    Boeing:  Amendment  39-12891. 

Docket  2001-NM-268-AD. 

Applicability:  Model  767-200  and  -300 
series  airplanes  powered  by  Pratt  &  Whitney 
)T9D  series  engines,  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
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provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  thrust  reverser 
deactivation  pins,  which  could  result  in 
deployment  of  the  thrust  reverser  in  flight 
and  consequent  reduced  controllability  of  the 
airplane,  accomplish  the  following: 

Replacement 

(a)  Within  24  months  after  the  effective 
date  of  this  AD,  replace  the  existing 
deactivation  pin,  pin  bushing  in  the  aft 
cascade  mounting  ring,  and  pin  insert  on 
each  thrust  reverser  half,  with  new,  improved 
components,  according  to  Boeing  Alert 
Service  Bulletin  767-78A0089,  Revision  1, 
dated  May  30.  2002. 

Note  2:  The  new,  improved  insert  flange 
and  pin  bashing  does  not  physically 
preclude  use  of  a  deactivation  pin  having  P/ 
N  315T1604-2  or -5.  However,  use  of 
deactivation  pins  havjng  P/N  315T1604-2  or 
-5  may  not  prevent  the  thrust  reversers  from 
deploying  in  the  event  of  a  full  powered 
deployment.  Therefore,  thrust  reversers 
modified  per  this  AD  are  required  to  be 
installed  with  the  new,  longer  deactivation 
pins  having  P/N  315T1604-6,  as  specified  in 
the  service  bulletin. 

Credit  for  Actions  Accomplished  According 
to  Previous  Service  Bulletin  Issue 

(b)  Replacements  accomplished  before  the 
effective  date  of  this  AD  according  to  Boeing 
Alert  Service  Bulletin  767-78A0089,  dated 
July  19.  2001 ,  are  acceptable  for  compliance 
with  the  corresponding  action  required  by 
this  AD. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 


Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(e)  Unless  otherwise  specified  in  this  AD, 
the  actions  shall  be  done  in  accordance  with 
Boeing  Alert  Service  Bulletin  767-78A0089. 
Revision  1,  dated  May  30,  2002.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Boeing 
Commercial  Airplane  Group,  P.O.  Box  3707, 
Seattle,  Washington  98124-2207.  Copies  may 
be  inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 

Efifective  Date 

(f)  This  amendment  becomes  effective  on 
November  5,  2002. 

Issued  in  Renton,  Washington,  on 
September  19,  2002. 
Vi  L.  Lipski, 

Manager,  Transport  Airplane  Directorate. 
Aircraft  Certification  Service. 
[FR  Doc.  02-24405  Filed  9-30-02;  8:45  am) 

BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-CE-03-AD;  Amendment 
39-12890;  AD  2002-19-10] 

RiN  2120-AA64 

Airworthinass  Diractivas;  Air  Tractor, 
Inc.  Modala  AT-402,  AT-<402A,  AT- 
402B,  AT-602,  AT-802,  and  AT-802A 
Airpianaa 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  certain  Air  Tractor,  Inc.  (Air 
Tractor)  Models  AT-402,  AT-402A, 
AT-402B,  AT-602,  AT-802,  and  AT- 
802A  airplanes.  This  AD  requires  you  to 
repetitively  inspect  the  upper  longeron 
and  upper  diagonal  tube  on  the  left 
hand  side  of  the  aft  fuselage  structure 
for  cracks  and  contact  the  manufacturer 


for  a  repair  scheme  if  cracks  are  found. 
This  AD  is  the  result  of  reports  of 
excessive  movement  in  the  empennage 
due  to  the  loss  of  fuselage  torsional 
rigidity.  The  actions  specified  by  this 
proposed  AD  are  intended  to  prevent 
failure  j}f  the  fuselage  caused  by  cracks. 
Such  failure  could  result  in  loss  of 
control  of  the  airplane. 

DATES:  This  AD  becomes  effective  on 
November  15,  2002. 

The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
of  certain  publications  listed  in  the 
regulations  as  of  November  15,  2002. 

ADDRESSES:  You  may  get  the  service 
information  referenced  in  this  AD  from 
Air  Tractor,  Incorporated,  P.O.  Box  485, 
Olney,  Texas  76374.  You  may  view  this 
information  at  the  Federal  Aviation 
Administration  (FAA).  Central  Region, 
Office  of  the  Regional  Counsel. 
Attention:  Rules  Docket  No.  2002-CE- 
03-AD,  901  Locust,  Room  506.  Kansas 
City.  Missouri  64106;  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Stiwt,  NW.,  suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  D.  McAnaul,  Aerospace 
Engineer,  FAA,  Fort  Worth  Airplane 
Certification  Office,  2601  Meacham 
Boulevard,  Fort  Worth,  Texas  76193-     . 
0150;  telephone:  (817)  222-5156; 
facsimile:  (817)  222-5960. 

SUPPLEMENTARY  INFORMATION: 
Discussion 

What  Events  Have  Caused  This  AD? 

The  FAA  received  reports  of  three 
occurrences  of  cracks  found  on  the  left 
hand  upper  longeron  and  upper 
diagonal  support  tubes  where  they 
intersect  on  the  left  hand  side  of  the 
fuselage  frame  just  forward  of  the 
vertical  fin  front  spar  attachment  point 
on  Air  Tractor  Model  AT-602  airplanes. 
The  crack  starts  at  the  forward  edge  of 
the  weld  where  the  tubes  come  together. 
We  initially  determined  that  the  cracks 
resulted  frt)m  high  vertical  tail  loads 
during  repeated  hard  turns.  The  cracks 
were  found  by  the  pilot  and/or  ground 
crew  when  they  noticed  excessive 
movement  in  the  empennage  due  to  the 
loss  of  torsional  rigidity. 

Air  Tractor  started  installing  extended 
reinforcement  gussets  on  AT-402  and 
AT-802  series  airplanes  at  the  factory  to 
alleviate  the  crack  condition  from 
occurring.  The  extended  reinforcement 
gussets  were  intended  to  transfer  the 
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loads  away  from  the  joint.  However, 
further  cracking  has  been  reported  on  3 
more  AT-602  airplanes,  as  well  as  1 
AT-402  series,  and  3  AT-802  series 
airplanes.  One  of  the  AT-802  airplanes 
had  the  extended  reinforcement  gusset 
installed  during  factory  production.  Air 
Tractor  discovered  that  the  factory 
installed  extended  reinforcement  gusset, 
which  runs  further  forward  than  the 
original  gusset,  is  also  cracking  at  the 
forward  end  of  the  extended  gusset. 

What  Is  the  Potential  Impact  ifFAA 
Took  No  Action? 

This  condition,  if  not  corrected,  could 
cause  the  fuselage  to  fail.  Such  failure 
could  result  in  loss  of  control  of  the 
airplane. 

Has  FAA  Taken  Any  Action  to  This 
Point? 

We  issued  a  proposal  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  to  include  an  AD  that 
would  apply  to  certain  Air  Tractor 
Model  AT-402,  AT-402A,  AT-402B, 
AT-602,  AT-802,  and  AT-802  A 
airplanes.  This  proposal  was  published 
in  the  Federal  Register  as  a 
supplemental  notice  of  proposed 
rulemaking  (NPRM)  on  June  28,  2002 
(67  FR  43568).  The  supplemental  NPRM 
proposed  to  require  you  to  repetitively 
inspect  the  upper  longeron  and  upper 
diagonal  tube  on  the  left  hand  side  of 
the  aft  fuselage  structure  for  cracks  and 
contact  the  manufacturer  for  a  repair 
scheme  if  cracks  are  found. 


Was  the  Public  Invited  to  Coniment? 
The  FAA  encouraged  interested  - 
persons  to  participate  in  the  making  of 
this  amen^ent.  We  did  not  receive  any 
comments  on  the  proposed  rule  or  on 
our  determination  of  the  cost  to  the 
public. 

FAA's  Determination 

What  Is  FAA's  Final  Determination  on 
This  Issue? 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  we  have  determined 
that  air  safety  and  the  public  interest 
require  the  adoption  of  the  rule  as 
proposed  except  for  minor  editorial 
corrections.  We  have  determined  that 
these  minor  corrections: 
— provide  the  intent  that  was  proposed 

in  the  NPRM  for  correcting  the  unsafe 

condition;  and 
— do  not  add  any  additional  burden 

upon  the  public  than  was  already 

proposed  in  the  NPRM. 

Is  There  a  Modification  I  Can 
Incorporate  Instead  of  Repetitively 
Inspecting  the  Left  Hand  Upper 
Longeron  and  Upper  Diagonal  Tube  of 
the  Fuselage  Frame  for  Cracks? 

The  FAA  has  determined  that  long- 
term  continued  operational  safety 
would  be  better  assured  by  design 
changes  that  remove  the  source  of  the 
problem  rather  than  by  repetitive 
inspections  or  other  special  procedures. 
With  this  in  mind,  FAA  will  continue 


Labor  cost 


1  workhour  x  $60  =  $60 


to  work  with  Air  Tractor  in  performing 
further  tests  to  determine  the  cause  of 
the  cracking  and  to  provide  a  corrective 
action,  terminating  the  need  for 
repetitive  inspections. 

Why  Are  Air  Tractor  AT-500  Series 
Airplanes  Not  Included  in  This  AD? 

The  Air  Tractor  AT-500  series 
airplanes  have  a  similar  design  in  the 
upper  longeron  in  the  aft  fuselage 
structure.  However,  we  have  not 
received  any  reports  of  damage  in  this 
area  on  those  siirplanes.  The  only 
reports  of  damage  are  those  previously 
referenced  on  the  AT-402  series 
airplanes.  Model  AT-602  airplanes,  and 
AT-802  series  airplanes. 

Air  Tractor  is  currently  researching 
this  subject  on  the  AT-500  series 
airplanes.  Based  on  this  research  and  if 
justified,  we  may  propose  additional 
rulemaking  on  this  subject  for  these 
other  airplanes. 

Cost  Impact 

How  Many  Airplanes  Does  This  AD 
Impact? 

We  estimate  that  this  AD  affects  248 
airplanes  in  the  U.S.  registry. 

What  Is  the  Cost  Impact  of  This  AD  on 
Owners/Operators  of  the  Affected 
Airplanes? 

We  estimate  the  following  costs  to 
accomplish  the  inspection(s): 


Parts  cost 


No  parts  required 


Total  cost 
per  airptane 


$60. 


Total  cost  on  U.S. 
operators 


$60  X  248  =  $14,880. 


We  have  no  method  of  determining 
the  number  of  repairs  or  replacements 
each  owner/operator  would  incur  over 
the  life  of  each  of  the  affected  airplanes 
based  on  the  results  of  the  proposed 
inspections.  We  have  no  way  of 
determining  the  number  of  airplanes 
that  may  need  such  repair.  The  extent 
of  damage  may  vary  on  each  airplane. 

Regulatory  Impact 

Does  This  AD  Impact  Various  Entities? 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  imder 
Executive  Order  13132. 


Does  This  AD  Involve  a  Significant  Rule 
or  Regulatory  Action? 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 


List  of  Subiects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  hicorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  3a  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows^ 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
{39.13    [Amended] 

2.  FAA  amends  §  39.13  by  adding  a 
new  AD  to  read  as  follows: 
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2002-19-10    Air  Tractor,  Inc.:  Amendment 
39-12890;  Docket  No.  2002-CE-03-AD. 
(a)  What  airplanes  are  affected  by  this  AD? 
This  AD  affects  the  following  airplane 
models  and  serial  numbers  that  are 
certificated  in  any  category. 


Model 

Serial  No. 

AT-^K)2 

All  serial  numbers  beginning 
witti  402-0694. 

Model 

Serial  No. 

AT-402A  .... 

All  serial  numbers  beginning 
with  402A-0738. 

AT-402B  .... 

All  serial  numbers  beginning 
with  402B-0966. 

AT-602  

All  serial  numbers. 

AT-802  

All  serial  numbers. 

AT-802A  .... 

All  serial  numbers. 

(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
airplanes  identified  in  paragraph  (a)  of  this 
AD  must  comply  with  this  AD. 

(c)  What  problem  does  this  AD  address? 
The  actions  speciHed  by  this  AD  are  intended 
to  prevent  failure  of  the  empennage  caused 
by  cracks.  Such  failure  could  result  in  loss 

of  control  of  the  airplane. 

(d)  What  actions  must  I  accomplish  to 
address  this  problem?  To  address  this 
problem,  you  must  accomplish  the  following: 


Actions 


(1)  Inspect  the  upper  lortgeron  and  upper  di- 
agonal tube  on  the  left  hand  side  of  the  fuse- 
lage frame,  just  fonvard  of  the  vertical  fin 
front  spar  attachment,  for  cracks. 

(2)  If  cracks  are  found  during  any  inspection  re- 
quired in  paragraph  (d)(1)  of  this  AD,  accom- 
plish the  following: 

(i)  Obtain  a  repair  scheme  from  the  manu- 
facturer through  the  FAA  at  the  address 
specified  in  paragrpah  (f)  of  this  AD;  and 

(11)  Incorporate  this  repair  scheme. 


Compliance 


Initially  inspect  within  ttie  next  100  hours  time- 
in-service  (TIS)  after  November  15,  2002 
(the  effective  date  of  this  AD)  and  thereafter 
at  intervals  not  to  exceed  100  hours  TIS. 

Obtain  and  incorporate  the  repair  scheme 
prior  to  further  flight  after  inspection  in 
which  the  cracks  are  found.  Continue  to  in- 
spect as  specified  in  paragraph  (d)(1)  of 
this  AD. 


Procedures 


In  accordance  with  Snow  Engineenng  Co. 
Service  Letter  #195,  dated  February  4, 
2000,  and  the  applicable  nraintenance  man- 
ual. 

In  accordance  the  with  the  repair  scheme  ot>- 
tained  from  Air  Tractor,  Incorporated,  P.O 
Box  485,  OIney,  Texas  76374  Obtain  this 
repair  scheme  through  the  FAA  at  the  ad- 
dress specified  in  paragraph  (f)  of  this  AD. 


(e)  Can  I  comply  with  this  AD  in  any  other 
wav?  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 

(1)  Your  ahernative  method  of  compliance 
provides  an  equivalent  level  of  safety;  and 

(2)  The  Manager,  Fort  Worth  Aircraft 
Certification  Office  (AGO),  approves  your 
alternative.  Submit  your  request  through  an 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Fort  Wbrth  AGO. 

Note:  This  AD  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  AD, 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  perforifiance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (e) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  lepair  on  the  unsafe  condition 
addressed  by  this  AD;  and.  if  you  have  not 
eliminated  the  unsafe  condition,  specific 
actions  you  propose  to  address  it. 

(f)  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
compliance?  ConXacX  Andrew  D.  McAnaul. 
Aerospace  Engineer,  FAA.  Fort  Worth 
Airplane  Certification  Office,  2601  Meacham 
Boulevard,  Fort  Worth.  Texas  76193-0150; 
telephone:  (817)  222-5156;  facsimile:  (817) 
222-5960. 

(g)  What  if  I  need  to  fly  the  airplane  to 
another  location  to  comply  with  this  AD?  The 
FAA  can  issue  a  special  flight  permit  under 
sections  21.197  and  21.199  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197  and 
21.199)  to  operate  your  airplane  to  a  location 
where  you  can  accomplish  the  requirements 
of  this  AD. 

(h)  Are  any  service  bulletins  incorporated 
into  this  AD  by  reference?  Actions  required 
by  this  AD  must  be  done  in  accordance  with 
Snow  Engineering  Co.  Service  Letter  #195, 
dated  February  4,  2000.  The  Director  of  the 
Federal  Register  approved  this  incorporation 


by  reference  under  5  U.S.C.  552(a)  and  1  CFR 
part  51.  You  may  get  copies  from  Air  Tractor. 
Incorporated,  P.O.  Box  485.  Olney.  Texas 
76374.  You  may  view  copies  at  the  FAA, 
Central  Region.  Office  of  the* Regional 
Counsel,  901  Locust.  Room  506,  Kansas  City, 
Missouri,  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street.  NW.,  suite 
700,  Washington,  DC. 

(i)  When  does  this  amendment  become 
effective?  This  amendment  becomes  effective 
on  November  15.  2002. 

Issued  in  Kansas  City.  Missouri,  on 
September  18.  2002. 
Michael  Gallagher, 

Manager.  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

|FR  Doc.  02-24404  Filed  9-30-02;  8:45  am] 
BHJjiiG  cooe  4nO-13-^ 


DEPARTMENT  OF  COMMERCE 

Nattonal  Oceanic  and  Atmospharic 
Administration 

15  CFR  Part  990 

[Docket  No.  9906081 54-221 3-02] 
RIN  0648-AM80 

Natural  Resource  Damage 
Assessments 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
action:  Final  rule. 

SUMMARY:  On  January  5, 1996,  the 
National  Oceanic  and  Atmospheric 
Administration  (NOAA)  promulgated 
final  regulations  for  the  assessment  of 
natural  resource  damages  pursuant  to 
section  1006(e)(1)  of  the  Oil  Pollution 
Act  of  1990  (OPA).  The  final  regulations 


were  challenged,  pursuant  to  section 
1017(a)  of  0PA.<3n  November  18,  1997. 
the  United  States  Court  of  Appeals  for 
the  District  of  Columbia  Circuit  issued 
a  ruling  on  the  final  regulations  (General 
Electric  Co.,  et  al.,  v.  Commerce,  128 
F.3d  767  (D.C.  Cir.  1997)).  On  July  31. 
2001,  NOAA  published  proposed 
amendments  to  the  final  regulations  to 
address  the  remanded  issues  and  to 
propose  some  clarifying  and  technical 
amendments  in  other  parts  of  the 
regulation.  This  final  rule  addresses  the 
remanded  issues  and  comments 
received. 

EFFECTIVE  DATE:  October  31,  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Eli 
Reinharz,  301-713-3038,  ext.  193  (FAX: 
301-713-4387;  e-mail: 
Eli.Reinharz@noaa.gov)  or  Linda 
Burlington,  301-713-1332  (FAX:  301- 
713-1229;  e-mail: 
Linda. B.Burlington®noaa. gov). 

SUPPLEMENTARY  INFORMATION:  In  the 
event  of  a  discharge  or  substantial  threat 
of  a  discharge  of  oil  (incident),  the  Oil 
Pollution  Act  of  1990  (OPA).  33  U.S.C. 
2701  et  seq.,  provides  that  Federal, 
State,  Indian  tribal,  and/or  foreign 
natural  resource  trustees  (trustees) 
assess  natural  resource  damages  and 
develop  and  implement  a  plan  for  the 
restoration,  rehabilitation,  replacement, 
or  acquisition  of  the  equivalent  of  the 
injiu«d  natural  resources  and  their 
services.  Congress  directed  the  National 
Oceanic  and  Atmospheric 
Administration  (NOAA)  to  promulgate 
regulations  for  the  assessment  of  natiual 
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resource  damages  resulting  from  an 
incident  (OPA  section  1006(e)(1)). 
NOAA  promulgated  final  regulations  on 
January  5, 1996  (se6  61  FR  440), 
codified  at  15  CFR  part  990. 

Under  these  OPA  regulations,  trustees 
conduct  nat\ual  resource  damage 
assessments  in  the  open,  with 
responsible  parties  and  the  public 
involved  in  the  planning  process  to 
achieve  restoration  more  quickly, 
decrease  transaction  costs,  and  avoid 
litigation.  These  restoration  plans  form 
the  basis  of  claims  for  natural  resource 
damages.  Under  the  natiual  resoiut:e 
damage  assessment  regulation,  trustees 
then  present  a  demand  comprised  of  the 
final  restoration  plan  to  responsible 
parties  for  funding  or  implementation, 
plus  assessment  costs.  These  final 
regulations  were  challenged  pursuant  to 
section  1017(a)  of  OPA.  On  November 
18, 1997,  the  United  States  Court  of 
Appeals  for  the  District  of  Coliunbia 
Circuit  issued  a  ruling  on  the  final 
regulations  (General  Electric  Co.,  et  af.. 
V.  Commerce.  128  F.3d  767  (D.C.  Cir 
1997)).  The  Court  remanded  to  NOAA 
for  further  agency  decisionmaking:  (1) 
authorization  for  the  removal  of  residual 
oil,  and  (2)  the  scope  of  authorization 
for  recovery  of  legal  costs.  NOAA  also 
proposed  clarifying  and  technical 
amendments  in  other  parts  of  the 
regulations. 

Discussion 

I.  Court's  Mandate  to  Clarify  Removal 
Language  I 

A.  Discussion 

In  General  Electric  Co.,  et  al.,  v. 
Commerce,  the  Court  asked  NOAA  to 
explain  the  change  in  language 
regarding  the  removal  of  residual  oil 
between  the  Final  Regulation  and  its 
preamble  for  natural  resource  damage 
assessments  and  the  previous  Proposed 
Rule.  The  Court  also  raised  a  series  of 
questions  on  the  relationship  and 
coordination  between  response  and 
re^oration  authorities. 

The  Coiut  ruled  that  the  Proposed 
Rule  did  not  authorize  trustees  to 
actually  "remove"  oil  and  that  the 
provision  in  the  Final  Regulation,  which 
did  authorize  such  "removal,"  could  not 
be  upheld  because  NOAA  failed  to 
explain  this  chcuige  in  language. 

NOAA  did  not  intend  any  substantive 
change  by  the  edits  in  language  between 
the  proposed  and  final  regulations. 
NOAA  did  not  intend  to  propose  shared 
"removal  authority,"  as  defined  by 
OPA.  Removal  authority  is  exclusively 
provided  to  the  U.S.  Environmental 
Protection  Agency  (EPA)  and  the  U.S. 
Coast  Guard  (Coast  Guard)  under  the 
Clean  Water  Act,  33  U.S.C.  1321  (CWA), 


Executive  Order  12777  (56  FR  54757. 
Oct.  22, 1991),  and  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan,  40  CFR  part  300 
(1994)  (NCP).  Removal  of  oil  will  be 
conducted  imder  the  authority  of  the 
On-Scene  Coordinator  (OSC).  The  OSC's 
authority  will  be  carried  out  in 
accordance  with  the  NCP. 

However.  NOAA  has  always  intended 
that  the  regulations  authorize  trustees  to 
eliminate  or  reduce  exposxue  of  natiual 
resources  to  oil  resulting  from  an 
incident,  but  only  if  such  action  is 
selected  in  accordance  with  standards 
and  procedures  for  restoration  set  forth 
in  the  Final  Regulation.  NOAA 
acknowledges  that  the  Proposed  Rule 
may  not  have  expressed  this  intent 
clearly.  As  a  result,  NOAA  maintains 
that  trustees  must  have  the  authority  to 
eliminate  or  reduce  the  impediments  to 
restoration,  including  residual  oil,  to 
bring  about  effective  restoration,  rather 
than  be  limited  to  merely  considering 
such  impediments,  as  erroneously 
suggested  by  the  Proposed  Rule  (see, 
e.g.,  61  FR  452). 

The  Court  expressed  concern  that 
giving  trustees  the  authority  to  remove 
residual  oil  would  be  inconsistent  with 
OPA  because  it  would  allow  trustees  to 
second  guess  and  encroach  upon 
response  agencies  that  have  exclusive 
removal  authority.  NOAA  did  not 
intend  to  grant  shared  removal  authority 
between  response  and  trustee  agencies. 
Further,  recognition  of  the  trustees' 
authority  to  address  residual  oil  through 
selection  of  a  restoration  action  would 
not  be  granting  trustees  the  authority  to 
second  guess  response  agencies  because 
selection  of  restoration  actions  is  based 
upon  different  information  and  criteria 
than  are  used  by  the  response  agencies 
in  making  removal  decisions. 

"Removal"  is  a  term  of  art  under  the 
applicable  statutes  and  regulations. 
"Removal"  is  defined  as: 

*  *  *  containment  and  removal  of  oil  or 
a  hazardous  substance  from  water  and 
shorelines  or  the  taking  of  other  actions  as 
may  be  necessary  to  prevent,  minimize  or 
mitigate  damage  to  the  public  health  or 
welfare,  including,  but  not  limited  to,  fish, 
shellfish,  wildlife,  and  public  and  private 
property,  shorelines,  and  beaches; 

CWA.  33  U.S.C.  1321(a)(8),  see  also 
OPA  section  1001(30)  (33  U.S.C. 
2701(30)),  the  NCP,  40  CFR  Part  300  at 
300.5. 

While  "removal"  involves  taking 
whatever  actions  are  needed  to  prevent 
or  reduce  damage  caused  by  a  threat  of 
or  actual  spill,  nattual  resource'damage 
assessment  and  restoration  involve  an 
investigation  and  planning  process  that 
is  aimed  at  retiuning  the  enviroiunent  to 
baseline  conditions,  i.e.,  the  state  it 


would  have  been  in  had  the  incident  not 
occurred,  by  implementing  restoration 
approaches  as  provided  under  OPA. 
Although  not  defined  under  OPA, 
restoration  is  defined  in  the  Final 
Regulation  to  encompass  "any  action 
that  returns  injured  natiual  resources 
and  services  to  baseline"  and  "any 
action  taken  to  compensate  for  interim 
losses  of  natural  resources  and  services 
that  occiu  from  the  date  of  the  incident 
until  recovery."  15  CFR  990.30. 
Restoration  actions  may  only  be  taken  in 
accordance  with  the  provisions  in  the 
Final  Regulation  governing  their 
identification,  evaluation,  selection,  and 
doaunentation.  For  example,  trustees 
evaluate  restoration  alternatives  using 
factors  provided  in  the  Final  Regulation 
including  the:  Cost  to  carry  out  the 
alternative;  extent  to  which  each 
alternative  is  expected  to  meet  the 
trustees'  goals  and  objectives  in 
returning  the  injured  natural  resources 
and  services  to  baseline  and/or 
compensating  for  interim  losses; 
likelihood  of  success  of  each  alternative; 
extent  to  which  each  alternative  will 
prevent  future  injury  as  a  result  of  the 
incident,  and  avoid  collateral  injiuy  as 
a  result  of  implementing  the  alternative; 
extent  to  which  each  alternative  benefits 
more  than  one  natural  resource  and/or 
service;  and  effect  of  each  alternative  on 
public  health  and  safety  (15  CFR 
990.54(a)).  Nothing  in  Uie  statute  or  its 
legislative  history  suggests  that  trustees 
are  prohibited  from  imdertaking 
restoration  actions  that  involve 
eliminating  or  reducing  exposure  of 
natural  resources  to  oil. 

Another  area  causing  potential 
confusion  with  removal  actions  is  the 
Final  Regulation  provisions  ofi 
emergency  restoration  in  §  990.26. 
Section  990.26  of  the  Final  Regulation 
cvuxently  states  that  trustees  may 
conduct  emergency  restoration  when: 
"(1)  The  action  is  needed  to  minimize 
continuing  or  prevent  additional  injury; 
(2)  The  action  is  feasible  and  likely  to 
minimize  continuing  or  prevent 
additional  injiuy;  and  (3)  The  costs  of 
the  action  are  not  xmreasonable."  Since 
that  language  may  tend  to  confuse 
restoration  and  removal,  NOAA 
proposed  amendments  to  §  990.26  to 
clarify  that  the  piupose  is  not  to 
imdertake  any  additional  "removal" 
action,  but  that  the  intent  of  the 
emergency  restoration  provisions  is  to 
comport  with  the  statutory  language  of 
section  1012(j)  of  OPA,  which  exempts 
emergency  restoration  bom  public 
notice  and  comment  when  it  is  needed 
"to  avoid  irreversible  loss  of  nattual 
resources,  or  to  prevent  or  reduce  any 
continuing  danger  to  nattual  resoiuces 
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or  similar  need  for  emergency  action." 
and  to  mitigate  the  ultimate  natural 
resource  damages  resulting  from  the 
incident  that  would  result  from  delaying 
the  emergency  restoration  action.  This 
provision  was  consistent  both  with  the 
language  and  purposes  of  OPA  and  with 
the  tort  law  concept  that  persons  who 
are  seeking  damages  for  an  injury  may 
take  reasonable  steps  to  mitigate 
damages,  even  before  the  claim  has  been 
asserted  or  adjudicated,  by  repairing 
some  or  all  of  the  injury.  Therefore, 
NOAA  proposed  to  amend  §  990.26(a)  to 
read: 

(a)  Trustees  may  luidertake  emergency 
restoration  before  completing  the 
process  established  in  this  part  provided 
that: 

(1)  The  action  is  needed  to  avoid 
irreversible  loss  of  natural  resources,  or 
to  prevent  or  reduce  any  continuing 
danger  to  natural  resoiuces  or  similar 
need  for  emergency  action; 

(2)  The  action  will  not  be  luidertaken 
by  the  lead  response  agency; 

(3)  The  action  is  feasible  and  likely  to 
succeed; 

(4)  Delay  of  the  action  to  complete  the 
restoration  planning  process  established 
in  this  part  likely  would  result  in 
increased  natuiral  resource  damages;  and 

(5)  The  costs  of  the  action  are  not 
unreasonable. 

NOAA  also  proposed  to  amend 
§  990.26(b)  to  provide  that,  if  response 
actions  are  still  underway,  trustees  must 
coordinate  with  the  OSC  before 
implementing  any  emergency 
restoration  action.  The  amendments 
provided  that  trustees  may  take  such 
action  only  if  that  action  will  not 
interfere  with  or  duplicate  the  ongoing 
response  action.  Finally,  the 
amendments  also  provided  that 
emergency  restoration  addressing 
residual  oil  can  proceed  only  if  the 
response  action  is  complete  or  if  the 
OSC  has  determined  that  the  residual 
oil  identified  by  the  trustee  as  part  of  a 
proposed  emergency  restoration  action 
does  not  merit  further  response.  This 
coordination  shall  take  place  through 
the  procedures  specified  in  the  NCP. 

Given  the  fact  that  the  parenthetical 
language  of  §  990.53(b)(3)  of  the  Final 
Regulation  caused  confusion  on  this 
issue,  NOAA  proposed  that  subsection 
be  amended  to  delete  the  parenthetical 
language,  "e.g.,  residual  soim:es  of 
contamination."  For  the  same  reason, 
NOAA  replaced  the  term  "remove"  with 
the  term  "address"  in  §  990.53(b)(3). 


B.  The  Court's  Specific  Questions  on  the 
Interrelationship  of  Response  and 
Restoration  Authority  Concerning 
Removal  of  Residual  Oil 

In  its  opinion  in  General  Electric  Co., 
et  al.,  V.  Commerce,  the  Court  posed  a 
niunber  of  specific  questions  for  NOAA 
to  address.  The  preamble  to  the 
proposed  amendments  published  on 
July  31, 2001,  at  66  FR  39466-39467, 
answered  these  questions  upon 
consultation  with  the  Coast  Guard  and 
EPA.  Although  the  questions  were 
addressed  in  the  preamble,  NOAA 
believes  that  the  language  bears 
repeating.  Therefore,  the  questions  from 
the  Court  and  their  answers  are  given 
here  to  clarify  the  relationship  between 
response  and  restoration. 

1.  What  Is  the  Interrelationship  Between 
Trustees'  Residual  Removal  Authority 
and  the  Primary  Removal  Authority  of 
EPA  and  the  Coast  Guard? 

As  previously  stated,  NOAA  did  not 
intend  to  confer  upon  trustees  shared 
"residual  removal  authority"  by  this 
rulemaking.  Rather,  NOAA  and  the  lead 
federal  response  agencies  maintain  that 
trustees  may  implement  an  action  to 
eliminate  or  reduce  exposure  to  oil  in 
the  environment  if  that  action  comprises 
an  appropriate  part  of  a  restoration  plan 
developed  in  accordance  with  the  Final 
Regulation.  Thus,  it  is  inappropriate  to 
characterize  the  trustees'  action  as  an 
exercise  of  "residual  removal 
authority." 

OPA  section  1006(c)  directs  trustees 
to  assess  natural  resource  damages,  and 
to  develop  and  implement  a  plan  for 
restoration,  rehabilitation,  replacement, 
or  acquisition  of  the  equivalent  of  the 
natiual  resources  under  thefr 
trusteeship,  after  providing  for  public 
review  and  comment  on  such  plans  (33 
U.S.C.  2706(c)(1)).  OPA  does  not  define 
"restoration,"  but  the  Final  Regulation 
describes  this  authority  as 
encompassing  "any  action  ...  that 
returns  injiued  natural  resoiuces  and 
services  to  baseline"  and  "any  action 
taken  to  compensate  for  interim  losses 
of  natiual  resources  and  services  that 
occur  from  the  date  of  the  incident  until 
recovery."  15  CFR  990.30,  61  FR  505. 

In  contrast,  removal  as  defined  under 
the  CWA,  OPA,  and  the  NCP  addresses 
actions  taken  by  the  lead  response 
agency  necessary  to  "prevent,  minimize 
or  mitigate"  damage  to  the  public  health 
or  wel^re,  including  the  environment. 
The  Final  Regulation  acknowledges  that 
removal  actions  may  reduce  or 
eliminate  the  need  for  subsequent 
natural  resource  damage  assessment  and 
restoration  activities  (see,  e.g.,  61  FR 
443.  col.  2:  "Coordination  among 


trustees  and  response  agencies  can 
result  in  reducing  or  eliminating  natural 
resource  or  service  injiuies  residual  to 
the  cleanup: '  61  FR  444,  col.  3:  "This 
rule  provides  procedures  by  which 
trustees  may  determine  appropriate 
restoration  of  injured  natiual  resources 
and  services,  where  such  injuries  are 
not  fully  addressed  by  response 
actions;"  61  FR  461,  col.  2:  "NOAA 
agrees  that  restoration  actions  by 
trustees  are  intended  to  supplement  the 
initial  response  and  cleanup  activities  of 
response  agencies.").  The  Final 
Regulation  also  acknowledges  that 
response  actions  may  be  limited  in 
scope  and  may  not  alleviate  restoration 
concerns  (61  FR  449,  col.  1). 

Thus,  NOAA  and  the  federal  response 
agencies  interpret  OPA  as  granting 
complementary  authority  to  response 
agencies  and  trustees.  Response  and 
restoration  authorities  are  respectively 
distinguished  primarily  by  the  need  for 
action  to  prevent,  minimize  or  mitigate 
harm  versus  action  to  restore  injured 
natiual  resoiuces  and  services  to 
baseline  conditions. 

2.  Under  What  Circumstances  Will 
Trustees  Exercise  Their  Authority  To 
Remove  Oil? 

The  trustees  have  no  authority  to 
undertake  a  "removal"  action  per  se,  but 
may  select  a  restoration  alternative  that 
involves  reducing  or  eliminating 
exposure  to  residual  oil.  The  Final 
Regulation  authorizes  trustees  to 
eliminate  or  reduce  exposure  to  residual 
oil  when  such  action  has  been  selected 
in  accordance  with  the  restoration 
planning  process  in  the  OPA  regulation. 
That  is,  the  trustees  could  eliminate  or 
reduce  exposure  to  residual  oil  when 
they  have  developed  a  reasonable  range 
of  restoration  alternatives  that  might 
include  removal  of  residual  oil.  among 
other  options,  evaluate  those  restoration 
alternatives  using  the  selection  criteria 
in  the  OPA  regulation,  and  select  an 
alternative  that  includes  removal  of 
residual  oil  as  the  most  appropriate 
restoration  alternative  for  the  injiuies 
resulting  from  the  incident.  In  cases 
where  trustees  do  consider  a  restoration 
alternative  involving  the  reduction  or 
elimination  of  exposure  to  residual  oil. 
the  reasonable  range  of  alternatives 
should  include  not  only  a  natural 
recovery  alternative,  but  also  an 
alternative  in  which  the  residual  oil  is 
left  but  human  intervention  occurs, 
such  as  off-site  acquisition  or 
enhancement  of  substitute  habitat,  to 
address  the  injured  resources. 
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3.  How  Does  the  Standard  Governing 
the  Lead  Agency's  Removal  Authority 
Differ  From  the  Standard  Governing 
Trustee  Removal  of  Oil? 

The  lead  response  agency's  removal 
authority  under  the  CWA  may  include 
actual  removal  or  contaiimient  of  oil,  or 
other  actions  "necessary  to  prevent, 
minimize  or  mitigate  damage  to  the 
public  health  or  welfare,  including,  but 
not  limited  to,  fish,  shellfish,  wildlife, 
and  public  and  private  property, 
shorelines  and  beaches."  33  U.S.C. 
1321(a)(8), (c),(e).  As  discussed  above, 
the  lead  response  agency's  goals  include 
preventing  or  reducing  harm  to  the 
public  heaJth  or  welfare,  including  the 
environment  that  would  result  from 
exposure  to  oil.  The  objective  of  the  lead 
response  agency  is  to  remove  as  much 
oil  as  is  needed  to  prevent,  minimize  or 
mitigate  harm.  In  contrast,  the  trustee's 
authority  to  eliminate  or  reduce 
exposure  to  residual  oil  is  derived 
exclusively  from  restoration  authority 
under  OPA.  As  such,  the  trustee's 
authority  is  limited  to  those  instances 
where  residual  oil  would  prevent  or 
limit  the  effectiveness  of  restoration,  as 
stated  in  §  990.53(b)(3)  of  the  Final 
Regulation. 

4.  What  Precisely  Is  a  Trustee's  Role  in 
Primary  Removal,  and  What  Is  the  Role 
of  EPA  and  the  Coast  Guard,  If  Any, 
With  Respect  to  a  Trustee's  Residual 
Authority? 

The  trustee's  role  in  a  removal  action 
is  defined  in  section  1011  of  OPA. 
which  provides  that:  "The  President 
shall  consult  with  the  affected  trustees 
designated  under  section  2706  of  this 
title  on  the  appropriate  removal  action 
to  be  taken  in  connection  with  any 
discharge  of  oil."  33  U.S.C.  2711.  During 
this  consultation,  the  trustee  may  advise 
the  lead  response  agency  on  removal 
actions  that  could  be  taken  to  prevent, 
reduce,  or  eliminate  impacts  to  natural 
resources.  Removal  decisions  made  by 
the  lead  response  agency  are  intended  to 
minimize  or  mitigate  harm  to  the 
environment.  Although  these  decisions 
may  affect  the  nature  and  extent  of 
trustee  restoration  actions,  the  decisions 
are  not  based  upon  the  trustee  goals  of 
restoring  the  environment  to  baseline 
conditions  and  compensating  for  the 
loss  of  natural  resources. 

Generally,  response  agencies  do  not 
have  a  role  in  restoration  actions  by 
trustees.  However,  the  Final  Regulation 
does  allow  "emergency  restoration," 
under  §  990.26.  Under  §  990.26  (a), 
emergency  restoration  is  allowed  where: 
"(1)  The  action  is  needed  to  minimize 
continuing  or  prevent  additional  injury; 
(2)  The  action  is  feasible  and  likely  to 


minimize  continuing  or  prevent 
additional  injury;  and  (3)  The  costs  of 
the  action  are  not  unreasonable."  NOAA 
is  amending  the  provisions  of 
§  990.26(a)  to  clarify  that  the  purpose  of 
trustees  conducting  emergency 
restoration  is  to  reduce  the  ultimate 
damages  resulting  from  the  incident.  If 
emergency  restoration  is  considered 
while  response  actions  are  still 
underway,  §  990.26(b)  requires  that  the 
trustee  coordinate  with  the  lead 
response  agency's  OSC  before  taking 
any  emergency  restoration  action  and 
demonstrate  that  the  emergency 
restoration  action  will  not  duplicate  or 
interfere  with  any  on-going  response 
actions. 

5.  May  Trustees  Remove  Residual  Oil 
Even  if  EPA  or  the  Coast  Guard  Has 
Considered  and  Rejected  a  Trustee's 
Position  During  the  Consultation 
Process?  What  Happens  if  a  Trustee 
Originally  Agrees  With  the  Extent  of 
Primary  Removal,  But  Later  Changes  its 
Mind? 

NOAA  believes  that  the  lead  response 
agency's  rejection  of  a  trustee's  request 
for  removing  oil  under  the  consultation 
provisions  of  section  1011  of  OPA 
should  neither  bar  nor  precipitate  such 
actions  as  part  of  a  restoration  plan 
developed  in  accordance  with  the  Final 
Regulation.  The  response  agency's 
refusal  of  a  trustee's  request  in  no  way 
constitutes  a  conclusion  regarding 
whether  such  an  undertaking  is 
appropriate  as  natiu'al  resource 
restoration.  The  response  agency  may 
make  a  determination,  based  upon 
available  information,  that  removal  is 
not  necessary  to  prevent  further  impact 
to  human  health,  welfare,  or  the 
environment.  Subsequently  the  trustees, 
based  upon  information  and  analysis 
developed  during  the  damage 
assessment  process,  may  select  a 
restoration  alternative  that  involves 
elimination  or  reduction  of  residual  oil. 
These  determinations  are  not  in  conflict, 
and  both  are  proper. 

The  trustee's  concurrence  with  the 
response  agency's  decision  to  leave  oil 
in  the  environment  during  the  response 
phase  does  not  preclude  the  trustee's 
consideration  of  removal  of  residual  oil 
if  such  action  is  deemed  appropriate 
based  upon  information  gained  during 
the  damage  assessment  process  to 
reinstate  baseline  conditions  or 
compensate  for  lost  services. 


6.  Do  Coast  Guard  and  EPA  Agree  That 
Trustees  May  Conduct  Removal  of  Oil? 
Do  the  Lead  Response  Agencies  Concur 
as  to  How  They  Will  Coordinate 
Removal  Activities  on  a  Case-by-Case 
Basis? 

The  Coiut  indicated  that  such 
agreement  is  most  likely  needed  by  a 
reviewing  coiut. 

The  Federal  response  agencies  agree 
that  actions  to  eliminate  or  reduce 
exposure  to  oil  need  not  occur  solely 
under  their  response  authorities,  and 
can  legitimately  be  conducted  as  a 
xestoration  action  under  OPA, 
consistent  vdth  the  Final  Regulation. 
The  Federal  response  agencies  also 
agree  that  coordination  of  removal 
activities  in  all  cases  vrill  occur  as 
specified  within  the  NCP. 


C.  Response  to  Comments 

1.  On  February  11, 1998,  NOAA 
published  a  request  for  public 
comments  concerning  the  authorization 
for  the  removal  of  residual  oil  by 
trustees  as  part  of  a  natural  resource 
restoration  action.  63  FR  6846.  . 
Specifically,  NOAA  invited  commenters 
to  submit  information  on  both  case- 
specific  and  other  consultation 
experiences  with  the  Coast  Guard,  EPA, 
or  State  response  agencies  relating  to 
removal  actions  taken  either  during  or 
following  the  response  phase  of  an 
incident.  NOAA  also  requested  reports 
of  any  standards,  circumstances,  and 
outcomes  of  incidents  where  trustees 
considered  additional  removal  actions 
beyond  those  proposed  by  the  lead 
response  agency.  Twelve  separate 
parties  responded  to  the  request  for 
comments.  Comments  were  received 
from  five  industry  representatives,  four 
from  state  trustee  representatives,  one 
from  EPA,  and  two  from  individual 
members  of  the  public.  Comments 
received  are  summarized  and  addressed 
below. 

Comment:  One  commenter,  a  private 
cleanup  contractor,  described  a  "unique 
design"  of  skimmer  used  by  his 
company  as  an  environmentally  friendly 
approach  to  removal  of  residual  oil. 

The  second  individual  commenter 
advocated  that  trustees  not  be  allowed 
to  ask  for  more  cleanup  than  that 
performed  by  the  response  agency,  in 
order  to  avoid  needless  work  and  the 
potential  to  cause  more  environmental 
harm  than  that  avoided  by  the 
additional  work. 

Response:  NOAA  Takes  note  of  the 
cleanup  approach  suggested  by  the  first 
commenter.  NOAA  does  not  agree  with 
the  second  commenter  that  addressing 
residual  oil  is  needless  work.  NOAA 
also  points  out  that  one  of  the 
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ccmsiderations  trustees  must  address  in 
selecting  a  restoration  project  is  whether 
that  project  will  inflict  additional  harm 
upon  the  environment. 

Comment:  One  trustee  representative 
relayed  experiences  bom.  a  unique 
situation  involving  residual  oil,  in 
which  oily  sand  was  piled  up  into  "tar 
dimes"  in  front  of  vegetated  zones  of 
beaches  by  response  personnel.  The 
decision  was  characterized  as  a  joint 
decision  among  response  and  trustee 
personnel,  Imsed  in  part  on  the  desire  to 
minimize  removal  of  sand  from  the 
beaches,  and  on  uncertainty  whether  the 
-dunes  would  catise  any  additional 
injury  to  natural  resources.  The  trustee 
stated  that  in  hindsight  the  agency 
would  always  recommend  that  oily  sand 
be  removed  fitjm  beaches  and  replaced 
with  clean  sand  &t>m  an  appropriate 
source.  In  addition,  this  trustee  was  of 
the  opinion  that  the  agency  would  have 
the  authority  to  request  responsible 
parties  to  conduct  this  type  of  residual 
removal  as  part  of  a  restoration  plan.  A 
second  trustee  representative 
commented  on  a  specific  case  example 
involving  residual  oil  in  which  trustees 
were  heavily  involved  in  the  response 
planning  and  decisioiunaking.  llie 
decision  to  leave  residual  oil  in  the 
environment  in  this  instance  was  made 
with  the  agreement  of  the  trustees, 
because  additional  removal  would  have 
killed  individuals  of  an  endangered 
species.  Another  trustee  commenter 
reported  on  an  experience  in  which 
removal  of  residual  oil  long  after  an 
incident  was  paid  for  out  of  restoration 
funds  paid  by  a  responsible  party  and 
held  by  trustees  in  a  trust  accoimt. 

Response:  NOAA  takes  note  of  these 
comments. 

Comment:  Another  trustee 
representative  stated  its  agreement  with 
NOAA's  proposed  amendments  that 
trustees  have  legal  authority  to  remove 
residual  oil  as  part  of  a  restoration  plan. 
The  commenter  suggested  that  Congress 
obviously  intended  a  degree  of  overlap 
between  removal  and  restoration.  The 
commenter  stated  that  removal  of 
residual  oil  is  often  necessary  and  even 
unavoidable  as  a  restoration  action, 
citing  an  example  where.oil 
unaccounted  for  by  response  efforts  was 
discovered  later  in  sediments  of  a 
protected  natiual  area.  Finally,  this 
commenter  urged  NOAA  to  respond  in 
the  amended  Final  Regulation  to  all  of 
the  D.C.  Circuit's  questions  posed  in 
remanding  this  issue. 

Response:  NOAA  agrees  with  the 
commenter  that  addressing  residual  oil 
is  sometimes  necessary  and  imavoidable 
as  a  restoration  action.  NOAA  also 
points  to  the  responses  to  the  Coiut's 


questions  above  in  section  I.B.  of  this 
preamble. 

Comment:  EPA  commented  that  it 
agrees  that  trustees  have  authority  to 
remove  residual  oil  as  part  of 
implementation  of  a  publicly-reviewed 
restoration  plan.  EPA  also  noted, 
however,  thiat  Federal  response  agencies 
and  trustees  must  consult  and 
coordinate  during  an  incident  to  ensure 
protection  and  restoration  of  potentially 
injured  natural  resources  due  to  an  oil 
spill.  EPA  suggested  that  incidents 
supporting  the  need  for  removal  of 
residual  oil  should  be  few  if  the 
coordination  and  consultation  process 
works. 

Response:  NOAA  takes  note  of  this 
comment  and  agrees  with  EPA  on  this 
issue. 

Comment:  One  group  of  industry 
representatives  stated  that  trustees 
should  not  be  authorized  to  imdertake 
response  actions,  including  removal  of 
residual  oil  beyond  that  directed  by  the 
lead  response  agency  in  consultation 
with  trustees.  The  commenters  stated 
that  NOAA  should  answer  all  of  the 
D.C.  Circuit's  questions  concerning  the 
interrelationship  of  response  and 
restoration  authority,  lliese  commenters 
suggested  drawing  strong  and  clear 
distinctions  between  response  and 
trustee  authorities,  roles,  and 
responsibilities.  Citing  to  numerous 
sections  of  the  NCP  and  EPA's  July  31, 
1997,  OSWER  Directive  No.  9200.4- 
22A,  the  commenters  characterized  the 
proper  role  of  resource  restoration  as 
supplemental  to,  and  consistent  with, 
response  actions  and  criteria  selected  by 
the  lead  response  agency. 

Response:  NOAA  notes  that  trustees 
acting  pursuant  to  the  Final  Regulation 
wUl  not  attempt  to  usurp  the  role  of  the 
lead  response  agency.  NOAA  also  refers 
the  commenter  to  the  response  to  the 
Court's  questions  given  above  in  section 
LB.  of  this  preamble. 

Comment:  A  second  group  of  industry 
commenters  also  concluded  that  EPA 
and  the  Coast  Guard  have  exclusive 
authority  to  determine  when  removal  is 
complete,  and  that  trustees'  interests  are 
protected  by,  and  limited  to, 
consultation  with  the  lead  response 
agency  pursuant  to  section  1011  of  OPA. 
These  commenters  suggested  that  the 
OPA,  CWA,  and  NCP  all  draw  clear 
lines  between  removal  and  restoration, 
citing  as  support  the  different  liability 
provisions  and  different  statutes  of 
limitations  for  removal  costs  and  for 
natural  resource  damages  in  OPA.  These 
commenters  also  suggested  that  the 
remanded  regulation  provision  on  the 
removal  of  residual  oil,  which  could  be 
used  solely  by  state  or  tribal  trustees, 
undermines  Congress'  intent  that 


removal  under  OPA  always  be 
conducted  imder  the  supervision  of 
federal  authorities.  These  commenters 
urged  NOAA  to  remove  §  990.53(b)(3)(i) 
fatnn  the  regulation. 

Response:  NOAA  agrees  with  the 
commenter  that  the  response  agencies 
have  exclusive  authority  to  determine 
when  removal  is  complete.  However, 
NOAA  does  not  agree  that  the  trustees' 
interests  are  limited  to  consultation 
with  the  lead  response  agency.  NOAA 
notes  that,  in  consultation  with  the 
Coast  Guard  and  EPA,  it  has  responded 
to  the  Court's  questions  above  in 
Section  I.B.  of  this  preamble.  NOAA 
points  out  that  §990. 53(b)(3)(i)  does  not 
and  should  not  address  which  trustees 
may  use  these  provisions  nor  does  it 
undermine  Congressional  intent. 

Comment:  A  third  group  of 
commenters  representing  industry 
concerns  noted  that  oil  spill  cleanup  is 
critically  important,  in  part,  because  it 
may  also  achieve  restoration  and 
eliminate  the  need  for  further 
compensation  to  the  public.  These 
commenters  stressed  that  "too  many 
cooks"  can  hamper  the  effectiveness  of 
response  actions  in  achieving  this  and 
other  goals,  and  suggested  that  this  was 
one  reason  why  Congress  limited 
trustees'  role  during  response  to  a 
consultative  one.  However,  these 
commenters  stated  that  they  would 
support  removal  of  residual  oil  by 
trustees  in  instances  where  it  is 
necessary  to  assist  natural  recovery  of 
injured  resources,  so  long  as  such  action 
is  the  most  cost-effective  restoration 
action,  and  that  the  claim  for  the  costs 
of  such  action  is  developed  in 
accordance  with  established  damage 
assessment  and  restoration  planning 
procedures. 

Response:  NOAA  notes  and 
appreciates  the  offer  of  support  bom 
these  commenters.  In  response  to  the 
comment  on  cost-effectiveness,  for 
emergency  restoration  actions, 
§  990.26(a)(5)  specifically  requires  that 
the  costs  of  the  action  not  be 
unreasonable.  For  non-emergency 
restoration  conducted  pursuant  to  a 
publicly-reviewed  restoration  plan, 
§  990.54(a)  provides  standards  for 
evaluating  a  range  of  restoration 
alternatives  and  §  990.54(b)  includes  a 
cost-effectiveness  requirement. 

Comment:  A  fourth  commenter 
representing  an  industry  association 
also  stated  that  the  Find  Regidation 
should  reflect  the  clear  legal  distinction 
drawn  by  Congress  in  OPA  between 
removal  of  oil  and  restoration  of  natural 
resources.  This  commenter  stated  that 
NOAA  should  not  attempt  to  authorize 
any  removal  authority  for  trustees. 
However,  this  commenter  also 
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recognized  that  removal  of  oil  can 
comprise  an  effective  restoration  action, 
and  that  in  reality  there  is  no  existence 
of  a  time  certain  at  which  removal  stops 
and  restoration  begins.  Citing  the 
purpose  of  OPA's  requirement  that 
response  agencies  consult  with  trustees, 
this  commenter  advocated  that  natural 
resource  damage  assessment  activities 
proceed  apace  with  response  in  such  a 
fashion  that  the  removal  completion 
decision  can  take  into  account  the  need 
to  remove  more  oil  in  order  to  achieve 
effective  restoration. 
-  Response:  Again,  NOAA  notes  that  it 
is  not  attempting  to  create  removal 
authority  for  trustees.  NOAA  does  agree 
that  trustees  should  work  where 
possible  through  the  consultation 
process  with  the  lead  response  agency 
to  address  removal  of  oil  that  might 
impede  restoration.  However,  NOAA 
points  out  that  §990.53(b)(3)(i)  is 
necessary  to  allow  restoration  to 
succeed  where  residual  oil  not  subject 
to  the  removal  process  will  impede 
restoration. 

Comment:  The  fifth  group  of  industry 
commenters  also  stated  that  they  would 
support  trustee  authority  to  remove 
residual  oil  if  it  is  the  most  cost- 
effective  restoration  alternative,  in 
certain  circumstances.  Specifically, 
these  commenters  luged  NOAA  to 
revise  the  regulation  such  that  an  injury 
to  a  natural  resource  for  which  trustees 
could  seek  restoration,  including  by 
removal  of  residual  oil,  be  defined  as  a 
loss  of  a  service  that  the  resource 
provided  to  the  public.  Appropriate 
restoration  would  be  limited  to 
reinstatement  of  these  services  and 
could  include  elimination  of  oil  from 
the  environment  if  this  action  achieved 
reinstatemenfof  services.  The 
commenters  argued  that  OPA's  grant  of 
authority  to  response  agencies  to  abate 
threats  to  the  environment  overlaps 
with  authorities  NOAA  granted  to 
trustees  under  the  amendments  to 
restore  lost  ecological  functions  or 
services.  These  commenters  luged  that 
NOAA  revise  the  Final  Regulation  to 
eliminate  the  potential  for  any  overlap 
between  response  and  restoration 
authorities  and  actions.  These 
commenters  also  urged  that  trustees 
work  closely  with  removal  agencies  to 
identify  in  a  timely  manner  whether 
additional  removal  is  likely  to  be 
'  proposed  as  a  restoration  alternative,  so 
that  all  removal  can  be  carried  out 
simidtaneously. 

Response:  NOAA  notes  and 
appreciates  the  support  of  these 
commenters.  In  response  to  the 
comment  on  cost-effectiveness,  as  noted 
earlier,  for  emergency  restoration 
actions,  §990.26(a)(5]  specifically 


requires  that  the  costs  of  the  action  not 
be  imreasonable.  For  non-emergency 
restoration  conducted  pursuant  to  a 
publicly-reviewed  restoration  plan, 
§  990.54(a)  provides  standards  for 
-evaluating  a  range  of  restoration 
alternatives  and  §  990.54(b)  includes  a 
cost-effectiveness  requirement.  NOAA 
does  not  believe  that  the  physical 
removal  of  residual  oil  by  trustees 
constitutes  a  type  of  restoration  that 
must  be  evaluated  any  differently  firom 
the  other  types  of  restoration  actions, 
except  for  the  safeguards  that  the  Final 
Regidation  puts  in  place  for  emergency 
restoration  actions  that  address  residual 
oil.  Nor  did  the  commenters  provide  a 
basis  for  treating  this  type  of  restoration 
action  differently  from  all  others  and 
subjecting  it  to  a  special  and 
determinative  cost-effectiveness  criteria. 
However,  NOAA  would  not  attempt  to 
limit  or  restrict  trustee  actions  by  only 
addressing  threats  to  restoration  success 
in  situations  involving  "loss  of  services" 
to  the  public,  since  the  Final  Regulation 
ciurently  provides  the  flexibility  to  the 
trustees  in  making  restoration  decisions. 
NOAA  agrees  that  trustees  should 
coordinate  closely  with  the  lead 
response  agency  to  try  to  address  the 
removal  of  all  oil  deemed  necessary. 

2.  On  July  31,  2001,  NOAA  published 
proposed  amendments  to  the  Final 
Regulation  to  address  the  remanded 
issues,  including  the  issue  of  residual 
oil.  66  FR  39464.  Only  four  comments 
were  received  on  the  proposed 
amendments  regarding  the  issue  of 
addressing  residual  oil:  three  comments 
from  industry  representatives  and  one 
comment  from  a  coalition  of  State 
officials.  The  comments  from  industry 
representatives  are  similar  and  are 
therefore  siunmarized  and  addressed  as 
one  set  of  comments. 

Comment:  One  major  area  of  concern 
from  industry  representatives  is  that 
trustees  do  not  have  the  authority  to 
"remove"  residual  oil.  The  conunenters 
maintain  that  the  removal  authority 
under  OPA  and  the  NCP,  in  particular, 
is  clear  and  sufficiently  broad  to  address 
any  impediments  to  restoration 
resulting  from  residual  oil.  hi  support  of 
preserving  the  statutory  status  quo,  the 
commenters  cite  to  Congressional  and 
statutory  language  that  imambiguously 
distinguish  removal  and  restorations 
authority  in  terms  of  goals,  scope,  and 
provisions  regarding  liability  and 
claims.  (See,  definition  of  "removal" 
authority  at  OPA  section  1001(30).  CWA 
sections  311(c)  &  (d).  and  NCP  §  300.5.; 
on  Congressional  intent  at  H.  Conf.  Rep. 
No.  653,  101st  Cong.,  2d  Sess.  (1990).  at 
146;  on  liability  provision  at  OPA 
sections  1002(b)(1)  &  (b)(2)(A);  on 
claims  at  OPA  sections  1017(f)(1)(b)  k 


(f)(2)  and  the  Oil  Spill  Uability  Trust 
Fund  claims  procedures.)  The 
commenters  further  cite  the  distinct 
roles  and  responsibilities  between  the  . 
response  agencies  and  trustees  as 
evidence  of  statutory  intent  to  maintain 
removal  of  residual  oil  under  the 
direction  of  the  OSC,  not  the  trustees. 
(See  the  President's  responsibility  at 
CWA  section  311(c)(1),  as  amended  by 
OPA  section  4201 ;  President's  has 
delegated  responsibilities  to  EPA  at 
Executive  Order  12777,  56  FR  54757 
(Oct.  22.1991);  and  duties  of  lead 
response  agencies  at  40  CFR  Part  300.) 
One  commenter  suggested  that  cleanup 
resources  may  be  unavailable  to  the 
OSC  if  trustees  are  using  these  resources 
for  removal  of  "residual  oil." 

The  commenters  state  that  NOAA's 
proposed  amendments  to  the  Final 
Regulation  are  an  attempt  to  provide 
removal  authority  to  trustees  imder  the 
guise  of  restoration.  The  commenters 
claim  that  NOAA  does  not  have  the 
authority  to  grant  itself  such  authority, 
that  the  granting  of  residual  oil  removal 
authority  to  trustees  would  be 
inconsistent  with  the  statutory  language 
under  OPA  and  the  NCP.  The 
commenters  further  argue  that  NOAA 
has  not  adequately  explained  the 
standards  and  protections  for  its  "new- 
found" removal  authority,  and  how  this 
claimed  authority  would  relate  to  the 
authority  granted  to  the  OSC  under  the 
statute.  The  commenters  also  noted  that 
there  is  noTequirement  that  the 
additional  removal  of  oil  by  trustees  be 
cost-effective  or  demonstrate  a  net 
environmental  benefit. 

A  second  substantive  issue  of  the 
commenters  is  that,  if  trustees  are 
granted  residual  oil  removal  authority, 
die  regulations  will  disrupt  the 
decisionmaking  process  and  operational 
scheme  defined  under  the  NCP  to 
remove  residual  oil  (NCP  Subparts  B-D). 
Under  NOAA's  proposed  amendments, 
the  commenters  indicate  that  trustees 
might  be  able  to  take  removal  actions 
contrary  to  OSC  decisions  and  prior 
trustee  positions  respecting  removal 
actions  while  the  OSC  would  have  no 
say  in  trustee  residual  oil  removal 
actions.  The  commenters  note  that  the 
principal  difference  in  NOAA's 
proposed  amendments  is  the  identity  of 
the  decisionmaker,  not  the  decision. 
The  commenters  indicate  that  the 
current  procedural  safeguards  imder  the 
NCP  work.  Changing  the  NCP  would 
compromise  removal  decisions  and 
serve  as  a  disincentive  to  industry  to 
cooperate  and  coordinate  with  response 
agencies.  The  commenters  also  stated 
that  there  should  be  no  time  line 
imposed  upon  the  OSC's  decision 
regarding  oil  removal.  The  commenters 


Federal  Register /Vol.  67,  No.  190 /Tuesday.  October  1,  2002 /Rules  and  Regulations  61489 


cited  the  Tampa  Bay  case  as  one 
example  of  the  trustees  second-guessing 
the  OSC.  One  commenter  stated  that 
allowing  trustees  to  conduct  additional 
oil  removal  may  increase  the  liability  of 
the  responsible  party.  If  this  additional 
oil  removal  is  not  part  of  the  established 
response  process,  then  these  costs  may 
not  be  reimbursable  to  the  responsible 
party  if  the  liability  limit  is  exceeded. 

Tne  commenters  argue  that  the  U.S. 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit  should  dismiss 
NOAA's  arguments  that  trustees  have 
the  right  to  conduct  removal  of  residual 
oil  imder  the  "guise  of  restoration."  The 
commenters  argument  is  based  upon 
their  belief  that  NOAA  did  not 
adequately  respond  to  the  Court's 
questions,  that  NOAA  failed  to  address 
the  commenters'  concerns  in  a  prior 
Federal  Register  notice,  and  that  NOAA 
is  unclear  regarding  the  position  of  the 
Federal  lead  response  agencies  (the 
Coast  Guard  and  EPA)  regarding 
NOAA's  proposed  amendments.  The 
commenters  recommend  that  the 
proposed  amendments  to  NOAA's  Final 
Regidation  be  revised  in  such  a  way  that 
would  not  allow  trustees  to  have  the 
authority  to  address  residual  oil  during 
emergency  restoration  or  other  resource 
restoration  activities. 

Response:  The  proposed  amendments 
did  not  grant  authority  to  trustees  to 
conduct  removal  under  the  "guise  of 
restoration."  NOAA  has  clearly  stated  in 
the  proposed  amendments  that  it  does 
not  intend,  nor  was  it  intended  in  the 
Final  Regulation,  to  grant  "removal 
authority"  to  trustees  as  provided  to  the 
response  agencies  under  OPA  and  the 
NCP  (66  FR  39465  and  39471,  thus,  for 
instance,  the  change  in  terminology 
from  "removal"  to  "address" 
§990.53(b)(3)(i)).  However,  NOAA 
firmly  believes  that  Congress  did  not 
intend  to  limit  the  ability  for  trustees  to 
conduct  restoration  in  an  efficient  or 
effective  manner.  As  a  result,  the 
regidations  authorize  trustees  to  address 
residual  oil  if  such  action  clears  the  way 
to  cost-effective  restoration.  As 
mentioned  earlier,  §  990.54(b)  includes 
a  cost-effectiveness  requirement. 

Limiting  the  ability  of  trustees  to 
initiate  restoration  as  suggested  by  the 
commenters,  could  result  either  in  more 
and  costlier  restoration,  or  in  the 
inability  of  trustees  to  exercise  any 
options  to  address  residual  oil  that  may 
serve  as  an  impediment  to  restoration. 
NOAA  believes  that  such  alternative 
actions  do  not  serve  any  member  of  the 
public  and  that  trustees  should  have 
authority  to  evaluate  a  broad  range  of 
restoration  alternatives. 

The  proposed  amendments 
maintained  the  opportunity  for  trustees 


"to  eliminate  or  reduce  exposure  to  oil 
resulting  from  an  incident"  (66  FR  at 

39464,  col.  3),  if  such  action  represents 
a  preferred  restoration  alternative  under 
the  provisions  of  the  regulations. 
Trustees  have  the  authority  to  take 
limited  "emergency"  restoration  actions 
consistent  with  that  granted  under  OPA 
section  1012(j)  and  tort  law.  (66  FR  at 

39465,  col  2.)  While  the  commenters 
may  perceive  such  restoration  actions  as 
"removal"  actions  that  may  be  taken 
arbitrarily  or  in  conflict  with  OSC 
decisions,  they  are  not,  nor  would  the 
trustee  actions  monopolize  response 
resources.  NOAA  stated  in  its  proposed 
amendments  that  restoration  actions, 
including  emergency  actions  as  defined 
by  OPA  section  1012(j),  must  be 
consistent  with  the  standards  and 
procedures  set  forth  under  OPA  (OPA 
section  1006),  the  Final  Regulation  (e.g., 
15  CFR  990.54(a)).  and  the  proposed 
amendments  to  the  Final  Regulation. 
Emergency  restoration  actions  must  also 
abide  by  the  consultative  requirements 
of  the  NCP  and  the  determination  of  the 
OSC  to  reconsider  or  re-open  a  removal 
action  or  otherwise  defer  such  action  for 
restoration  under  trustee  rules.  (NCP 
Subpart  D.)  The  trustee  authorities 
described  in  the  regulations  are  limited 
to  restoration  decisions  made  using 
restoration  criteria,  not  the  distinctiy 
different  decision  framework  used  by 
the  OSC  to  prevent,  minimize  or 
mitigate  damage  to  human  health, 
welfare,  and  the  environment.  Contrary 
to  the  arguments  of  the  commenters,  the 
decision  truly  is  different,  not  just  a 
function  of  the  decision  maker. 

As  to  the  argument  that  the  costs  of 
addressing  residual  oil  will  not  be 
recoverable  if  the  responsible  party 
exceeds  liability  limits.  NOAA  points 
out  that  such  costs  would  be  recoverable 
to  the  responsible  party  as  restoration 
costs. 

The  commenters  cite  the  Tampa  Bay 
example  as  a  case  where  the  trustees  are 
alleged  to  have  second-guessed  the  OSC. 
The  commenters  assertions 
misrepresent  the  facts  of  this  case.  In  the 
Taunpa  Bay  case,  emergency  restoration 
actions  were  taken  only  after  extensive 
consultation  with  the  OSC  and  the 
potentially  responsible  parties. 
Emergency  restoration  actions  were 
determined  necessary  by  the  trustees 
upon  the  discovery  of  conditions  that 
would  have  potentiaUy  resulted  in  the 
need  for  more  and  cosUier  restoration  if 
no  action  were  taken.  This  discovery 
was  made  possible  through  monitoring 
after  the  completion  of  removal  actions. 
Given  the  circumstances  at  hand,  the 
OSC  determined  it  was  best  to  defer 
further  action  to  the  trustees.  [See,  in 
particular.  Sections  4.7  and  Appendix  D 


of  the  Tampa  Bay  Damage  Assessment 
and  Restoration  Plan/Environmental 
Assessment  for  the  August  10, 1993. 
Tampa  Bay  oil  spill,  Volume  1 — 
Ecological  Injuries,  Final,  June  1997  in 
the  Tampa  Bay  Administrative  Record; 
and  the  paper  on  Tampa  Bay  in  the 
NRDA  Lessons  Learned  Workshop,  May 
11-12,  2000,  New  Orleans.  LA.  Both 
documents  are  available  at  http:// 
www.darp.noaa.gov/publica.htm.) 

Under  the  safeguards  highlighted  in 
the  proposed  amendments  and  as 
demonstrated  in  the  Tampa  Bay 
example,  NOAA  does  not  envision  that 
the  decisionmaking  framework  and 
procedural  guidelines  in  the  NCP  will 
be  undermined.  Like  EPA,  NOAA 
believes  that  circumstances  where 
trustees  will  wish  to  address  residual  oil 
will  be  few  in  number  (see  EPA  Letter 
to  NOAA,  March  30, 1998,  re: 
Reconsideration  of  Final  Rule — 
Assessment  of  Natural  Resource 
Damages  (15  CFR  Part  990);  Request  for 
Comments  (63  FR  6846-6847,  Feb.  11, 
1998)],  and  that  adequate  controls  are  in 
place  to  ensure  trustee  coordination 
vdth  the  OSC. 

NOAA  believes  it  has  answered  the 
Court's  concerns.  Further,  NOAA 
believes  it  has  provided  ample 
opportunity  for  all  commenters  to 
provide  input  on  the  Court's  questions. 
Finally,  NOAA  believes  it  has 
adequately  addressed  the  commenters' 
concerns. 

On  the  issue  of  whether  the  lead 
Federal  response  agencies  (the  Coast 
Guard  and  EPA)  concurred  with 
NOAA's  position  in  the  proposed 
amendments,  the  Court  asked  that  such 
concurrence  be  obtained  in  the  event 
that  NOAA  was  claiming  "removal 
residual  authority"  per  se  (see 
discussion  on  Removal  Authority  in  the 
United  States  Court  of  Appeals  for  the 
District  of  Columbia  Circuit,  November 
18, 1997).  Since  NOAA  is  not  claiming 
such  authority,  it  could  be  argued  that 
no  such  concurrence  is  necessary. 
However,  NOAA  agrees  that 
"emergency"  restoration  actions  do 
require  close  coordination  with  the 
response  agencies. 

In  sum,  NOAA  believes  that  the 
language  provided  in  the  proposed 
amendments  is  adequate.  NOAA 
believes  that  the  proposed  language  on 
restoration  under  §§  990.26  and 
990.53(b)(3)(i)  affords  the  scope  and 
protections  needed  to  conduct  actions 
consistent  with  removal  and  restoration 
authorities. 

Comment:  The  one  set  of  comments 
representing  trustee  interests  foimd  the 
proposed  amendments  constructive  and 
sound,  and  recommended  that  these 
amendments  be  retained  in  the  in  the 
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Final  Regulation.  The  conunenters  note 
that  the  proposed  amendments 
adequately  and  accurately  address  the 
Court's  questions.  The  conunenters 
support  NOAA's  position  that  effective 
restoration  may  require  the  trustees  to 
eliminate  or  reduce  exposiue  to  oil. 

The  conunenters  specifically  support 
NOAA's  proposed  amendments  at 
§  990.26(a)  and  (b)  regarding  emergency 
restoration.  However,  the  commenters 
felt  that  NOAA  should  address  the 
"timeliness"  in  the  implementation  of 
emergency  restoration  actions  in  the 
proposed  amendments.  (NOAA  asked 
for  input  on  adding  an  explicit  element, 
"at  this  time."  to  §  990.26{b)(2) 
regarding  the  OSC's  determination  that 
residual  oil  does  not  merit  further 
response.  66  FR  39465.)  The 
commenters  indicate  that  the  OSC  may 
be  distracted  on  other  more  critical 
response  issues  (e.g..  hiunan  health  and 
safety)  to  make  timely  conclusions 
respecting  the  completion  of  a  removal 
action.  Such  delays  may  require 
additional,  costlier  restoration.  Thus, 
the  commenters  support  the  inclusion  of 
the  phrase  "at  that  time"  in  NOAA's 
amendments  as  a  reasonable  solution. 

Response:  NOAA  concurs  with  the 
commenters'  observation  that  the 
proposed  amendments  to  §  990.26(a) 
and  (b)  will  facilitate  the  coordination  of 
emergency  restoration  and  removal 
actions.  However,  adding  the  phrase  "at 
that  time"  to  §  990.26(b)(2)  might  appear 
to  undermine  the  OSC's  authority. 
Modifying  the  NCP  language  respecting 
the  OSC's  responsibilities  for  removal 
actions  is  left  to  EPA  (in  consultation 
with  other  members  of.the  National 
Response  Team)  as  provided  under 
section  1  of  Executive  Order  12777.  58 
FR  54757.  Removal  of  discharges  is 
delegated  to  EPA  and  the  Coast  Guard 
under  section  3  of  the  same  Executive 
Order.  Therefore.  NOAA  is  declining  to 
add  such  a  time  element  relative  to 
removal  actions. 

D.  Conclusion 

NOAA  believes  that  the  amendments 
sufficiently  address  the  issue  of  residual 
oil  remanded  from  the  Court.  This 
language  was  carefully  crafted  through 
extensive  consultation  with  the  Coast 
Guard  and  EPA.  Therefore,  NOAA  is  not 
persuaded  that  changes  are  needed.  The 
amendments  are  incorporated  in  the 
Final  Regulation.  i 

n.  Trustee  Legal  Costs 

A.  Discussion 

The  Court's  decision  on  recovery  of 
attorneys'  costs  as  assessment  costs 
discussed  three  issues.  First,  the  Court 
noted  that  NOAA  agreed  that  attorneys' 


costs  incurred  in  pursuing  litigation  of 
a  natural  resource  damages  claim  are 
not  recoverable  as  assessment  costs.  In 
response  to  this  point.  NOAA  proposed 
to  amend  to  the  definition  of 
"Reasonable  assessment  costs"  in 
§  990.30  by  removing  the  word 
"enforcement"  from  the  definition. 
[General  Electric  Co.,  et  al.,  v. 
Commerce,  at  776.) 

Second,  the  Court  noted  that  the 
parties  in  the  case  agreed  that  "trustees 
may  recover  assessment  costs 
attributable  to  tasks  that  lawyers  happen 
to  perform  but  which  others,  such  as 
engineers  or  private  investigators,  could 
have  performed."  (Id.)  No  amendment 
to  the  Final  Regulation  is  necessary  to 
address  this  point. 

Finally,  the  Court  declined  to  resolve 
the  question  of  "whether  trustees  may 
recover  costs  stemming  from  legal  work 
not  directly  in  furtherance  of  litigation 
(e.g.,  pre-litigation  legal  opinions,  title 
searches)  that  only  lawyers  could  have 
performed."  (Id.)  Instead,  the  Court 
directed  NOAA  "to  draw  the  precise 
line  between  recoverable  and  non- 
recoverable  legal  costs."  [Id.)  In 
response  to  this  direction  from  the 
Coiut.  NOAA  proposed  amendments  to 
§  990.30  to  add  a  definition  of  "legal 
costs"  that  provides  criteria  for 
determining  the  scope  of  attorney 
activities  that  may  be  included  in  a 
trustee's  claim  for  assessment  costs. 

The  proposed  amendments  of  July -31. 
2001,  focused  on  the  explicit  actions 
that  trustees  are  authorized  to  perform 
under  the  Final  Regulation  or  imder 
OPA.  When  determining  whether  the 
costs  of  actions,  performed  for  the 
piupose  of  assessment  or  development 
of  a  restoration  plan,  that  could  only  be 
performed  by  attorneys,  constitute 
reasonable  assessment  costs,  the 
proposed  amendment  provided  that 
trustees  must  consider  the  following 
criteria: 

•  Whether  the  action  comprised  all  or 
part  of  an  action  specified  either  in  this 
part  or  in  OPA  section  1006(c); 

•  Whether  the  action  was  performed 
prior  to.  or  in  the  absence  of,  the  filing 
of  litigation  by  or  on  behalf  of  the 
trustee  in  question  to  recover  damages; 
and 

•  Whether  the  action  was  performed 
by  an  attorney  who  was  working  for  or 
on  behalf  of  the  trustee  agency, 'as 
opposed  to  a  prosecutorial  agency. 

'The  first  criterion  demonstrates  that 
the  action  was  directly  in  furtherance  of 
natural  resource  damage  assessment  and 
restoration.  The  second  and  third 
criteria  demonstrate  that  the  action  was 
not  primarily  in  furtherance  of 
litigation.  If  all  of  the  above  criteria  are 
met,  the  costs  associated  with  attorneys' 


actions  are  deemed  assessment  costs.  If 
the  criteria  are  not  met,  the  trustee  must 
explain  why  the  action  is  an  assessment 
action  rather  than  an  action  performed 
for  the  primary  purpose  of  furthering 
litigation. 

The  preamble  to  the  amendments 
proposed  on  July  31,  2001,  provided 
examples  of  common  or  routine 
assessment  actions  that  may  be  most 
appropriately  performed  by  trustee 
attorneys  including,  but  not  limited  to: 

•  Providing  written  and  oral  advice 
on  the  requirements  of  OPA,  these 
regulations,  and  other  applicable  laws; 

•  Preparing  public  notices,  including 
the  Notice  of  Intent  to  Conduct 
Restoration  Plaiming  issued  to 
responsible  parties  and  the  Notice  of 
Availability  of  Draft  Restoration  Plans; 

•  Developing  and  managing 
administrative  records; 

•  Preparing  binding  agreements  with 
potentially  responsible  parties  in  the 
context  of  the  assessment,  including 
study  agreements,  funding  agreements, 
and  restoration  agreements; 

•  Preparing  co-trustee  cooperative 
agreements; 

•  Preparing  formal  trustee 
determinations  required  under  the 
regulation; 

•  Determining  requirements  for 
compliance  with  other  applicable  laws; 
and 

•  Prociuing  title  searches,  title 
insurance,  and/or  conservation 
easements  when  property  agreements 
are  part  of  restoration  packages, 

Response  to  Comments 

On  July  31.  2001.  NOAA  published 
proposed  amendments  to  the  Final 
Regulation  to  address  the  remanded 
issues,  including  the  issue  of  trustee 
legal  costs.  66  FR  39464.  Only  four 
comments  were  received  on  the 
proposed  amendments:  one  comment 
from  a  coalition  of  State  officials  and 
three  comments  from  industry 
representatives.  These  comments  are 
siunmarized  and  addressed  below.  No 
comments  were  received  on  the  issue  of 
trustee  legal  costs  in  response  to  the 
February  11. 1998,  request  for  public 
comments  since  that  notice  only  dealt 
with  the  issue  of  residual  oil  (63  FR 
6846). 

*    Comment:  The  State  officials  and  one 
industry  commenter  suggested  that 
NOAA  clarify  the  examples  of  trustee 
attorney  actions  given  in  the 
amendments  proposed  on  July  31,  2001, 
and  include  these  examples  in  the  text 
of  the  Final  Regulation. 

Response:  NOAA  has  provided  more 
clarity  to  the  examples  and  has  included 
that  language  in  the  Final  Regulation. 
Readers  should  note,  however,  that 
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these  examples  are  included  simply  as 
some  of  the  various  activities  trustee 
agency  attorneys  might  perform  during 
the  assessment  and  should  not  be  taken 
as  an  exhaustive  list  of  those  activities 
that  are  authorized. 
-      Comment:  One  industry  commenter 
stated  that  the  criteria  in  the  proposed 
amendments  are  insufficiently  detailed 
to  exclude  the  recovery  of  attorney  costs 
that  would  not  appropriately  be 
considered  assessment  costs.  The 
commenter  noted  that  NOAA  did  not 
draw  a  sufficiently  bright  line  to 
exclude  litigation  nor  other  attorney 
costs  that  are  incmred  for  essentially 
legal  functions  rather  than  damage 
assessment  functions.  The  commenter 
also  suggested  that  actions  such  as 
preparing  binding  agreements  vnih 
potentially  responsible  parties  or  other 
*■   agencies,  such  as  study  or  funding 
agreements,  are  not  essential  to  the 
performance  of  an  assessment  and  are 
therefore  not  recoverable.  The 
commenter  stated  that  such  agreements 
are  substitutes  for  litigation  and  should 
be  excluded  from  the  definition  of 
recoverable  legal  costs. 

Response:  NOAA  believes  that  the 
criteria  in  the  proposed  amendments  do 
provide  clear  guidance  to  define  which 
attorney  actions  may  be  included  as 
assessment  activities.  NOAA  points  out 
that  such  actions  as  preparing  study  and 
funding  agreements  are.  in  fact, 
essential  to  successful  assessment  work, 
particularly  in  the  case  of  cooperative 
assessments  where  the  parties  want 
clear  guidance  on  the  boimds  of  the 
assessment.  Instead  of  seeing  such  work 
as  a  substitute  for  litigation.  NOAA 
believes  such  activities  are  essential  to 
a  successful  assessment. 

Comment:  This  same  commenter 
noted  that  an  attorney  may  review 
assessment  documents  solely  for  the 
piupose  of  preparing  the  documents  to 
be  used  in  litigation.  The  commenter 
stated  that  this  review  cannot  be 
performed  adequately  by  a  non-attorney 
and  is  direcUy  related  to  litigation 
preparation.  The  commenter  requested 
that  NOAA  should  add  a  criterion  to 
exclude  all  litigation  preparation  costs. 

Response:  Review  of  an  assessment 
dociunent  by  an  attorney  diiring  the 
course  of  an  assessment  may  not  be 
conducted  for  the  sole  purpose  of 
preparing  for  litigation.  If  the 
assessment  does  not  residt  in  litigation 
at  some  future  date  it  woiild  likely  be 
impossible  to  determine  the  "motives" 
of  reviewers  of  documents.  In  addition, 
if  litigation  is  avoided,  the  commenters' 
concern  disappears.  NOAA  believes  the 
current  regulatory  language  gives  clear 
guidance  on  how  to  define  attorney 
actions  performed  for  the  purpose  of 


assessment  or  development  of  a 
restoration  plan  so  that  a  determination 
can  be  made  as  to  which  legal  costs  may 
be  recoverable  as  reasonable  assessment 
costs. 

Comment:  This  same  commenter  also 
suggested  that  NOAA  add  the  word 
"costs"  after  the  word  "legal"  in  the 
definition  of  "reasonable  assessment 
costs"  in  §  990.30  of  the  final  reeulation. 

Response:  NOAA  has  added  the  word 
"costs"  after  both  the  word 
"administrative"  and  "legal"  in 
§990.30. 

Comment:  Finally,  some  commenters 
pointed  out  that  a  trustee  potentially 
could  recover  attorney  costs  that  fail  the 
criteria,  so  long  as  the  trustee  explains 
why  the  attorney  work  "was  not 
performed  for  the  primary  purpose  of 
litigation."  The  conunenters  stated  that 
this  language  would  allow  recovery  of 
costs  if  the  secondary  piupose  of  the 
action  were  to  further  litigation.  These 
commenters  suggested  that  NOAA 
should  clarify  the  definition  of  "legal 
costs"  to  provide  that  any  costs  of 
attorney  work  that  are  intended  in  any 
maimer  to  prepare  for  or  assist  in 
litigation  or  similar  activities  are  not 
recoverable.  One  commenter  suggested 
that  NOAA  should  clarify  that  attorney 
costs,  to  be  recoverable,  must  be  for 
actions  specified  under  section  1006(c) 
of  OPA.  Another  commenter  suggested 
that  the  language  of  §  990.30  definition 
of  legal  costs  be  revised  by  replacing 
subparagraph  (2)  with  language 
requiring  that  costs  must  meet  the 
criteria  in  subparagraph  (1),  thereby  not 
allowing  any  costs  that  do  not  meet  the 
three  criteria. 

Response:  NOAA  does  not  believe  it 
is  necessary  to  revise  the  final 
regulation  to  provide  more  clarity.  The 
language  allowing  legal  costs  for  actions 
"not  performed  for  the  primary  purpose 
of  litigation"  was  the  phrase  used  by  the 
Court  and  is  included  in  the  final 
regulation  to  avoid  rigid  adherence  to 
the  criteria  in  situations  where 
assessment  actions  might  not  fit  clearly 
within  the  three  criteria  listed,  yet 
would  still  qualify  as  reasonable 
assessment  costs.  Responsible  parties 
will  still  have  the  opportunity  to 
challenge  any  costs  they  believe  are  not 
appropriate  legal  costs  to  include  in 
reasonable  assessment  costs.  NOAA 
points  out  that  §  990.30  definition  of 
"legal  costs,"  in  subparagraph  (l)(i), 
already  requires  that  actions  be 
conducted  pursuant  to  section  1006(c) 
of  OPA. 

Conclusion 

After  considering  the  comments 
received  on  the  July  31.  2001,  proposed 
rule,  NOAA  has  made  the  following 


changes  to  the  regulatory  language  on 
attorneys'  costs: 

(1)  Section  990.30  definition  of  legal 
costs  has  been  revised  in  this  final  rule 
by  adding  a  new  subparagraph  (3), 
which  includes  a  non-exhaustive  list  of 
examples  of  attorney  actions  periormed 
for  the  purpose  of  assessment  or 
developing  a  restoration  plan,  in 
accordance  with  this  rule. 

(2)  Section  990.30  definition  of 
"reasonable  assessment  costs"  has  been 
revised  in  this  final  rule  to  insert  the 
word  "costs"  after  the  words 
"administrative"  and  "legal." 

m.  Otlier  Technical  Clarificatioiu 

The  amendments  proposed  on  July 
31,  2001.  included  technical  and 
clarifying  amendments  to  the  Final 
Regulation.  NOAA  stated  that  it  was  not 
opening  up  the  entirety  of  15  CFR  990, 
but  only  those  specific  sections  or 
subsections  proposed.  No  comments 
were  received  en  the  technical  and 
clarifying  amendments.  Therefore,  the 
final  regulation  incorporates  the 
following  revisions: 

A.  Unsatisfied  Demands  for  Damages,  , 
§  990.64(a) 

Section  990.64(a)  of  the  Final 
Regulation  provides  that  where  trustees' 
demands  to  implement  or  pay  for 
restoration  were  denied  by  responsible 
parties,  trustees  could  elect  to  file  a 
judicial  action  for  damages  or  seek  an 
appropriation  from  the  Oil  Spill  ^ 

Liability  Trust  Fund  (Trust  Fund).  On 
September  25. 1997.  the  Office  of  Legal 
Counsel  for  the  U.S.  Department  of 
Justice  (DOJ)  determined  that  OPA  does 
not  require  trustees  to  seek 
appropriations  for  uncompensated 
claims  for  damages.  Instead,  the  U.S. 
EKDJ  found  that  damage  claims  could  be 
presented  to  and  paid  by  the  Trust  Fund 
without  further  appropriations.  Thus, 
NOAA  is  amending  the  Final  Regulation 
to  reflect  this  legal  determination. 
Therefore,  under  the  final  regulation, 
trustees  have  the  option  to  seek  recovery 
from  the  Trust  Fund  for  uncompensated 
damages  without  further  appropriations 
under  section  1012(a)(4)  of  OPA.  or  seek 
an  appropriation  from  the  Trust  Fund 
under  section  1012(a)(2)  of  OPA. 

B.  Indirect  Costs,  §990.30 

Subsequent  to  publication  of  the  Final 
Regulation,  the  D.C.  Circuit  Court  of 
Appeals  upheld  provisions  in  the  U.S. 
Department  of  the  Interior's  (DOI) 
regulations  for  natural  resource  damage 
assessments  under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA)  that  authorize  recovery  of 
indirect  costs  associated  with 
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restoration  plans.  Kennecott  Utah 
Copper  Corp.  v.  U.S.  Dept.  of  the 
Interior.  88  F.3d  1191  (D.C.  Cir.  1996). 
The  Court  found  that  DOI's  provision 
met  CERCLA's  damages  causation 
requirement  because  indirect  costs  were 
limited  to  those  that  were  "necessary" 
to  "support"  implementation  of  a 
selected  restoration  option.  Kennecott  at 
1224.  The  Court  upheld  recoverability 
of  indirect  costs  of  restoration  in  part 
due  to  the  existence  of  procedural 
safeguards  in  DOI's  regulation  that  help 
ensure  the  acciu^cy  of  such  costs.  These 
safeguards  include  describing  selection 
of  cost  estimation  methods  in  a  publicly 
reviewable  administrative  record  and 
restoration  plan,  and  demonstrating  that 
the  method  avoids  double  counting,  and 
is  feasible,  reliable,  cost-effective,  and 
can  be  conducted  at  a  reasonable  cost. 
Finally,  the  Court  held  that 
requirements  provided  in  EKDI's 
regulation  for  calculation  and 
application  of  an  indirect  cost  rate 
sufficiently  restrained  trustee  discretion, 
in  that  the  regulation  limits  use  of  an 
indirect  cost  rate  to  situations  where  the 
costs  of  estimating  indirect  costs 
outweigh  the  benefits,  and  where  the 
assiunptions  used  in  calculating  the 
indirect  cost  rate  have  been 
dociunented. 

The  preamble  to  NOAA's  Final 
Regulation  indicated  that  indirect  costs 
were  recoverable  assessment  costs,  but 
the  Final  Regulation  did  not  include 
specific  guidelines  for  determining 
indirect  costs  for  either  assessment  or 
restoration  costs.  Based  upon  the  ruling 
in  Kennecott,  NOAA  is  making 
technical  clarifications  to  the  Final 
Regidation  to  define  the  scope  of 
indirect  costs  that  are  recoverable  as 
"reasonable  assessment  costs"  and  as 
"restoration  costs."  The  Final 
Regulation  incorporates  the  definition  of 
indirect  costs  provided  by  the  Office  of 
Management  and  Budget  [see, 
"Managerial  Cost  Accounting  Concepts 
and  Standards  for  the  Federal 
Government,"  Statement  of  Federal 
Financial  Accounting  Standards  No.  4 
(SFFAS  4).  Executive  Office  of  the 
President,  Office  of  Management  and 
Budget,  Jidy  1, 1995).  The  Final 
Regulation  contains  similar  procedural 
safeguards  that  apply  to  selecting  a 
methodology  to  determine  indirect  costs 
as  those  in  the  DOI  regulation.  Section 
990.27  of  the  Final  Regulation  lists 
standards  for  all  methods  that  might  be 
used  in  an  assessment,  including 
methods  that  might  be  used  to  calculate 
indirect  costs,  i.e.,  cost  calculation 
methods  that  are  demonstrated  to  be 
reliable,  valid,  and  cost-effective.  Also, 
§  990.45  provides  that  relevant  data  on 


methods  used  should  be  included  in  the 
administrative  record  for  the 
assessment.  When  using  an  indirect  cost 
rate  in  lieu  of  calculating  indirect  costs 
on  a  case-specific  bases,  the  basis  of  the 
indirect  cost  rate  also  should  be 
documented  in  the  administrative 
record. 

C.  Cost  Accounting  Procedures, 
§  990.62(f) 

Although  various  sections  of  the  Final 
.  Regulation  require  selection  of  reliable 
and  valid  methods  and  require  trustees 
to  avoid  double  counting,  NOAA 
believes  that  these  requirements  should 
be  explicitly  stated  for  purposes  of  cost 
accounting,  providing  added  assurances 
that  costs  are  acciuate  and  appropriate. 
Therefore,  NOAA  is  adding  a  new 
subsection  (f)  to  §  990.62  of  the  Final 
Regulation  to  require  that,  when 
determining  assessment  and  restoration 
costs  incurred  by  trustees,  trustees  must 
use  methods  consistent  with  generally 
accepted  accounting  principles  and 
with  the  requirements  of  §  990.27  of  the 
Final  Regulation. 

D.  Cost  Estimating  Procedures, 
§  990.62(g) 

NOAA  is  also  providing  that  trustees 
must  use  methods  consistent  with 
generally  accepted  cost  estimating 
practices  and  the  requirements  of 
§  990.27  of  this  part  when  estimating 
costs  to  implement  a  restoration  plan. 
Therefore,  NOAA  is  adding  a  new 
subsection  (g)  to  §  990.62  of  the  Final 
Regulation  to  require  that,  when 
estimating  costs  to  implement  a 
restoration  plan,  trustees  must  use 
methods  consistent  with  generally 
accepted  cost  estimating  principles  and 
with  the  requirements  of  §  990.27  of  the 
Final  Regulation. 

IV.  National  Environmental  Policy  Act, 
Executive  Order  12866,  Regulatory 
Flexibility  Act,  and  Paperwork 
Reduction  Act 

The  National  Oceanic  and 
Atmospheric  Administration  has 
determined  that  the  amendments  to  the 
Final  Regulation  do  not  constitute  a 
major  federal  action  significantly 
affecting  the  quality  of  the  human 
envirorunent.  Therefore,  no  further 
analysis  pursuant  to  section  102(2)(C)  of 
the  National  Environmental  Policy  Act 
of  1969  (42  U.S.C.  4332(2)(C))  has  been 
prepared.  The  Assistant  General 
Counsel  for  Legislation  and  Regulation, 
in  accordance  with  the  Regulatory 
Flexibility  Act,  certifies  to  the  Chdef 
Coimsel  for  Advocacy,  Small  Business 
Administration,  that  the  amendments  to 
the  Final  Regulation  will  not  have  a 
significant  economic  effect  on  a 


substantial  number  of  small  entities. 
The  amendments  to  the  Final 
Regulation  are  intended  to  make  more 
specific,  and  easier  to  apply,  the 
standards  set  out  in  OPA  for  assessing 
damages  for  injury  to  natural  resources 
as  a  resultof  actual  or  threatened 
discharges  of  oil.  The  amendments  to 
the  Final  Regulation  are  not  intended  to 
change  the  balance  of  legal  benefits  and 
responsibilities  among  any  parties  or 
groups,  large  or  small.  To  the  extent  any 
are  affected  by  the  amendments,  it  is 
anticipated  that  all  will  benefit  by 
increased  ease  of  application  of  law  in 
this  area. 

It  has  been  determined  that  this 
document  is  not  significant  under 
Executive  Order  12866.  The 
amendments  to  the  Final  Regulation 
provide  optional  procedures  for  the 
assessment  of  damages  to  natxiral 
resources.  It  does  not  directly  impose 
any  additional  cost. 

It  has  been  determined  that  this  Rule 
does  not  contain  information  collection 
requirements  that  require  approval  by 
the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501  etseq. 

List  of  Subjects  in  15  CFR  Part  990 

Coastal  zone,  Envirormiental 
protection.  Natural  resources.  Oil 
pollution.  Restoration,  Water  pollution 
control.  Waterways. 

Dated:  September  9.  2002. 

Jamison  S.  Hawluns, 

Deputy  Assistant  Administrator  fi)r  Ocean 
Services  and  Coastal  Zone  Management. 

Under  the  authority  of  the  Oil 
Pollution  Act  of  1990,  33  U.S.C.  2706(a), 
and  for  the  reasons  set  out  in  this 
preamble,  title  15  of  the  Code  of  Federal 
Regulations,  chapter  IX,  subchapter  E,  is 
amended  as  set  forth  below. 

SUBCHAPTER  E— OIL  POLLUTION 
ACT  REGULATIONS 

PART  99fr-NATURAL  RESOURCE 
DAMAGE  ASSESSMENTS 

1.  The  authority  citation  for  part  990 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  2701  et  seq. 

2.  In  §  990.26,  revise  paragraphs  (a) 
and  (b)  to  read  as  follows: 

§990.26    Emergency  restoration. 

(a)  Trustees  may  take  emergency 
restoration  action  before  completing  the 
process  established  under  this  part, 
provided  that: 

(1)  The  action  is  needed  to  avoid 
irreversible  loss  of  natural  resources,  or 
to  prevent  or  reduce  any  continuing 
danger  to  natural  resources  or  similar 
need  for  emergency  action; 
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(2)  The  action  will  not  be  undertaken 
by  the  lead  response  agency; 

(3)  The  action  is  feasible  and  likely  to 
succeed; 

(4)  Delay  of  the  action  to  complete  the 
restoration  planning  process  established 
in  this  part  likely  would  result  in 
increased  natural  resource  damages;  and 

(5)  The  costs  of  the  action  are  not 
unreasonable. 

(b)  If  response  actions  are  still 
underway,  trustees  must  coordinate 
with  the  On-Scene  Coordinator  (OSC), 
consistent  with  the  NCP,  to  ensiu«  that 
emergency  restoration  actions  will  not 
interfere  with  or  duplicate  ongoing 
response  actions.  Emergency  restoration 
may  not  address  residual  oil  unless: 

(1)  The  OSC's  response  is  complete; 
or 

(2)  The  OSC  has  determined  that  the 
residual  oil  identified  by  the  trustee  as 
part  of  a  proposed  emergency 
restoration  action  does  not  merit  further 
response. 
***** 

3.  In  §  990.30,  add  new  definitions  in 
alphabetical  order  and  revise  the 
definition  of  "Reasonable  assessment 
costs"  to  read  as  follows: 

§990.30    Definitions. 

***** 

Indirect  costs  means  expenses  that  are 
jointly  or  commonly  incurred  to 
produce  two  or  more  products  or 
services.  In  contrast  to  direct  costs, 
indirect  costs  are  not  specifically 
identifiable  with  any  of  the  products  or 
services,  but  are  necessary  for  the 
organization  to  function  and  produce 
the  products  or  services.  An  indirect 
cost  rate,  developed  in  accordance  with 
generally  accepted  accoimting 
principles,  may  be  used  to  allocate 
indirect  costs  to  specific  assessment  and 
restoration  activities.  Both  direct  and 
indirect  costs  contribute  to  the  full  cost 
of  the  assessment  and  restoration,  as 
provided  in  this  part. 
***** 

Legal  costs  means  the  costs  of 
attorney  actions  performed  for  the 
purpose  of  assessment  or  developing  a 
restoration  plan,  in  accordance  with  this 
part. 

(1)  When  making  a  determination  of 
the  natuj«  of  attorneys'  actions  for 
purposes  of  this  definition,  trustees 
must  consider  whether: 

(i)  The  action  comprised  all  or  part  of 
an  action  specified  either  in  this  part  or 
in  OPA  section  1006(c); 

(ii)  The  action  was  performed  prior  to, 
or  in  the  absence  of.  the  filing  of  ligation 
by  or  on  behalf  of  the  trustee  in  question 
to  recover  damages;  and 


(iii)  The  action  was  performed  by  an 
attorney  who  was  working  for  or  on 
behalf  of  the  trustee  agency,  as  opposed 
to  a  prosecutorial  agency. 

(2)  If  all  of  the  criteria  in  paragraph  (1) 
of  this  definition  are  met,  the  costs 
associated  with  attorney's  actions  are 
deemed  assessment  costs.  If  the  criteria 
are  not  met,  the  trustee  must  explain 
why  the  action  was  not  performed  for 
the  primary  purpose  of  furthering 
litigation  in  order  to  support  a 
characterization  of  the  action  as  an 
assessment  action. 

(3)  Examples  of  common  or  routine 
assessment  actions  that  may  be  most 
appropriately  performed  by  trustee 
attorneys,  in  accordance  with  this  part, 
include,  but  are  not  limited  to: 

(i)  Providing  vmtten  and  oral  advice 
on  tile  requirements  of  OPA,  this  part, 
and  other  applicable  laws; 

(ii)  Preparing  public  notices, 
including  the  Notice  of  Intent  to 
Conduct  Restoration  Planning  issued  to 
responsible  parties  and  the  Notice  of 
Availability  of  Draft  Restoration  Plans; 

(iii)  Developing  and  managing 
administrative  records; 

(iv)  Preparing  binding  agreements 
with  potentially  responsible  parties  in 
the  context  of  the  assessment,  including 
study  agreements,  funding  agreements, 
and  restoration  agreements; 

(v)  Preparing  co-trustee  cooperative 
agreements; 

(vi)  Preparing  formal  trustee 
determinations  required  under  this  part; 
and 

(vii)  Procuring  tide  searches,  title 
insurance,  and/ or  conservation 
easements  when  property  agreements 
are  part  of  restoration  packages. 
***** 

Reasonable  assessment  costs  means, 
for  assessments  conducted  under  this 
part,  assessment  costs  that  are  inciured 
by  trustees  in  accordance  with  this  part. 
In  cases  where  assessment  costs  are 
incurred  but  trustees  do  not  pursue 
restoration,  trustees  may  recover  their 
reasonable  assessment  costs  provided 
they  have  determined  that  assessment 
actions  undertaken  were  premised  on 
the  likelihood  of  injury  and  need  for 
restoration.  Reasonable  assessment  costs 
also  include:  administrative  costs,  legal 
costs,  and  other  costs  necessary  to  carry 
out  this  part;  monitoring  and  oversight 
costs;  costs  associated  with  public 
participation;  and  indirect  costs  that  are 
necessary  to  carry  out  this  part. 
***** 

4.  In  §  990.53,  revise  paragraph 
(b)(3)(i)  to  read  as  follows: 


§990.53    Restoration  selection-devetoping 
restoration  alternatives. 


(b)*     •     * 

(3)*     •     * 

(i)  Address  conditions  that  would 
prevent  or  limit  the  effectiveness  of  any 
restoration  action; 

***** 

5.  In  §  990.62,  revise  paragraph  (b)(2) 
and  add  new  paragraphs  (f)  and  (g)  to 
read  as  follows: 

§990.62    Presenting  a  demand. 

***** 

(b)*     •     * 

(2)  Advance  to  the  trustees  a  specified 
sum  representing  all  trustee  direct  and 
indirect  costs  of  assessment  and 
restoration,  discounted  as  provided  in 
§  990.63(a)  of  this  part. 
***** 

(f)  Cost  accounting  procedures. 
Trustees  must  use  methods  consistent 
with  generally  accepted  accounting 
principles  and  the  requirements  of 
§990.27  of  this  part  in  determining  past 
assessment  and  restoration  costs 
inciured  by  trustees.  When  cost 
accounting  for  these  costs,  trustees  must 
compound  these  costs  using  the 
guidance  in  §  990.63(b)  of  this  part. 

(g)  Cost  estimating  procedures. 
Trustees  must  use  methods  consistent 
with  generally  accepted  cost  estimating 
principles  and  meet  the  standards  of 

§  990.27  of  this  part  in  estimating  futxire 
costs  that  will  be  inciured  to  implement 
a  restoration  plan.  Trustees  also  must 
apply  discounting  methodologies  in 
estimating  costs  using  the  guidance  in 
§  990.63(a)  of  this  part. 

6.  In  §  990.64,  revise  paragraph  (a)  to 
read  as  follows: 

§990.64    Unsatisfied  demands. 

(a)  If  the  responsible  parties  do  not 
agree  to  the  demand  within  ninety  (90) 
calendar  days  after  trustees  present  the 
demand,  the  trustees  may  either  file  a 
judicial  action  for  damages  or  present 
the  uncompensated  claim  for  damages 
to  the  Oil  Spill  Liability  Trust  Fund,  as 
provided  in  section  1012(a)(4)  of  OPA 
(33  U.S.C.  2712(a)(4))  or  seek  an 
appropriation  irom  the  Oil  Spill 
Liability  Trust  Fund  as  provided  in 
section  1012(a)(2)  of  OPA  (33  U.S.C. 
2712(a)(2)). 
***** 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[CGD05-01-071]  j 

Rm211$-AA97  ' 

Security  Zone;  Calvert  Cliffs  Nuclear 
Power  Plant,  Citesapeaite  Bay,  Calvert 
County,  MD  | 

AGENCY:  Coast  Guard,  DOT. 

action:  Temporary  final  rule;  change  of 

effective  period;  request  for  conunents. 

summary:  The  Coast  Guard  is  revising 
the  effective  period  and  requesting 
comments  for  a  temporary  security  zone 
in  the  waters  of  the  Chesapeake  Bay 
near  the  Calvert  Cliffs  Nuclear  Power 
Plant  in  Calvert  County,  Maryland.  This 
security  zone  is  necessary  to  help 
ensure  public  safety  and  security.  The 
secvuity  zone  will  prohibit  vessels  from 
entering  a  well-defined  area  around 
Calvert  Cliffs  nuclear  power  plant. 
DATES:  The  amendment  to  §  165.T05- 
071  (d)  in  this  rule  is  effective  at  5  p.m. 
on  September  30,  2002.  Section 
165.T05-071.  added  at  67  FR  9205, 
February  28,  2002,  effective  January  9, 
2002,  to  5  p.m.  June  15,  2002,  and 
amended  at  67  FR  41177,  June  17,  2002, 
extending  the  effective  period  from  June 
17,  2002  to  5  p.m.  September  30,  2002, 
as  amended  in  this  rule,  is  extended  in 
effect  to  5  p.m.  on  March  31,  2003. 
ADDRESSES:  Docimients  indicated  in  this 
preamble  as  being  available  in  the 
docket  are  part  of  docket  CGD05-01- 
071  and  are  available  for  inspection  or 
copying  at  Commander,  Coast  Guard 
Activities  Baltimore,  2401  Hawkins 
Point  Road,  Building  70,  Baltimore, 
Maryland  21226-1791,  between  9:30 
a.m.  and  2  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  LT 
Dulani  Woods.  Port  Safety  and  Security, 
Activities  Baltimore,  at  (410)  576-2513. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation. Under  5  U.S.C.  553(b)(B),  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM.  When  we 
promulgated  the  rule  we  intended  to 
either  allow  it  to  expire  on  Jime  15, 
2002,  or  to  cancel  it  if  we  made 
permanent  changes  before  that  date.  We 
requested  comments  from  the  public 
and  to  date  have  not  received  any.  In  67 
FR  41177,  Jime  17,  2002,  we  extended 
the  effective  period  .to  September  30, 
2002,  to  ensure  the  security  of  this 


facility  and  the  safety  of  the  public 
while  determining  whether  a  permanent 
rule  is  warranted.  We  have  not 
determined  whether  a  permanent  rule  is 
necessary;  however,  if  we  determine 
that  a  permanent  rule  is  warranted,  we 
will  follow  normal  notice  and  comment 
rulemaking  procediu-es,  and  a  final  rule 
should  be  published  before  March  31, 
2003.  Continuing  the  temporary  rule  in 
effect  while  considering  promulgation 
of  a  permanent  rule  will  help  to  ensure 
the  seciu-ity  of  this  facility  and  the 
safety  of  the  public  during  that  period. 

Under  5  U.S.C.  553(d)(3),  the  Coast 
Guard  finds  that  good  cause  exists  for 
making  this  rule  effective  less  than  30 
days  after  publication  in  the  Federal 
Register.  It  is  not  practicable  to  publish 
an  NPRM  because  the  security  of  the 
facility  and  the  safety  of  the  public 
needs  to  continue. 

Request  for  Comments 

Although  the  Coast  Guard  has  good 
cause  to  implement  this  regulation 
without  engaging  in  the  notice  of 
proposed  rulemaking  process,  we  want 
to  afford  the  maritime  community  the 
opportunity  to  participate  in  this 
rulemaking  by  submitting  comments 
and  related  material  regarding  the  size, 
scope  and  duration  of  the  Regulated 
Navigation  Areas,  safety  zones  and 
security  zones  in  order  to  minimize 
unnecessary  burdens  on  waterway 
users.  If  you  do  so,  please  include  your 
name  and  address,  identify  the  docket 
number  for  this  rulemaking  [CGD05-01- 
071],  indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment. 

Please  submit  all  conmients  and 
related  material  in  an  imboimd  format, 
no  larger  than  8  Vz  by  11  inches, 
suitable  for  copying.  If  you  would  like 
to  know  they  reached  us,  please  enclose 
a  stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
comments  and  material  received  during 
the  comment  period.  We  may  change 
this  temporary  rule  in  view  of  them. 

Background  and  Purpose 

Due  to  the  terrorist  attacks  on  New 
York  City,  New  York,  and  Washington 
DC,  on  September  11,  2001  and 
continued  warnings  from  national 
seciuity  and  intelligence  officials  that 
future  terrorist  attacks  are  possible, 
there  is  an  increased  risk  that  subversive 
activity  could  be  launched  by  vessels  or 
persons  in  close  proximity  to  Calvert 
Cliffs  Nuclear  Power  Plant.  On  October 
3,  2001,  Constellation  Nuclear-Calvert 
Cliffs  Nuclear  Power  Plant  requested  a 
limited  access  area  to  reduce  Uie 


potential  threat  that  may  be  posed  by 
vessels  that  approach  the  power  plant. 

On  February  28,  2002,  the  Coast 
Guard  published  a  temporary  final  rule 
entitled  "Seciuity  Zone;  Calvert  Cliffs 
Nuclear  Power  Plant,  Chesapeake  Bay, 
Calvert  County,  MD,"  in  the  Federal 
Register  (67  FR  9203).  The  temporary 
rule  established  a  security  zone  aroimd 
the  Calvert  Cliffs  Nuclear  Power  Plant. 

There  is  a  continuing  need  for  the 
protection  of  the  plant.  The  initial 
extension  of  the  temporary  security 
zone  surroimding  the  plant  was  only 
effective  to  5  p.m.  on  September  30, 
2002.  As  a  result,  the  Coast  Guard  is 
further  extending  the  effective  date  of 
the  rule  to  5  p.m.  on  March  31,  2003. 
There  is  no  indication  that  the  present 
rule  has  been  burdensome  on  the 
maritime  public;  users  of  the  areas 
surrounding  the  plant  are  able  to  pass 
safely  outside  the  zone. 

Regulatory  Evaluation 

This  temporary  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866, 
Regulatory  Planning  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  imder 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
"significant"  under  the  regulatory 
policies  and  procedures  of  the 
Department  of  Transportation  (DOT)  (44 
FR  11040;  February  26, 1979).  We 
expect  the  economic  impact  of  this  rule 
to  be  so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary.  Vessels  may  transit 
around  the  seciuity  zone  and  may  be 
permitted  within  the  security  zone  with 
the  approval  of  the  Captain  of  the  Port 
or  his  or  her  designated  representative. 

Small  Entities 

-  Under  the  Regulatory -Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

This  rule  was  not  preceded  by  a 
general  notice  of  proposed  rulemaking 
and,  therefore,  is  exempt  from  the 
requirements  of  the  Regulatory 
Flexibility  Act.  Although  this  rule  is 
exempt,  we  have  reviewed  it  for 
potential  economic  impact  on  small 
entities.  This  rule  will  affect  the 
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following  entities,  some  of  which  may 
be  small  entities:  the  owners  or 
operators  of  vessels  intending  to  transit 
or  anchor  near  the  Calvert  Cliffs  Nuclear 
Power  Plant,  Chesapeake  Bay,  Calvert 
County,  Maryland. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  If 
you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  vtrill  have  a  significant 
economic  impact  on  it,  please  submit  a 
comment  to  the  office  listed  under 
ADDRESSES.  In  your  comment,  explain 
why  you  think  it  qualified  and  how  and 
to  what  degree  this  rule  would 
economically  affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  offered  to  assist  small  entities  in 
understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAlR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 


Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Security  Risks.  This  rule  is 
not  an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

To  help  the  Coast  Guard  establish 
regular  and  meaningful  consultation 
and  collaboration  with  Indian  and 
Alaskan  Native  tribes,  we  published  a 
notice  in  the  Federal  Register  (66  FR 
36361,  July  11,  2001)  requesting 
comments  on  how  to  best  carry  out  the 
Order.  We  invite  your  comments  on 
how  this  proposed  rule  might  impact 
tribal  governments,  even  if  that  impact 
may  not  constitute  a  "tribal 
implication"  under  the  Order. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That   ' 


Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  Order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Adntiiiistrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

EnTiromnent 

We  have  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figure  2-1, 
paragraph  (34)(g),  of  Conunandant 
Instruction  M16475.1D,  this  rule  is 
categorically  excluded  fit)m  further 
environmental  documentation.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water),  Reporting  and  recordkeeping 
requirements.  Security  measiues. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  UIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191, 
33  CFR  1.05-l(g).  6.04-1,  6.04-6,  and  160.5; 
49  CFR  1.46. 

2.  In  temporary  §  165.T05-O71,  revise 
paragraph  (d)  to  read  as  follows: 

§  1 65.T0S-071    Security  Zone;  Calvert  Cliffs 
Nuclear  Power  Plant,  Ctieeapeake  Bay, 
Calvert  County,  MD. 


(d)  Effective  period.  This  section  is 
effective  fit)m  5  p.m.  on  September  30, 
2002  to  5  p.m.  on  March  31,  2003. 

***** 

Dated:  September  17,  2002. 
R.  B.  Peoples. 

Captain,  Coast  Guard.  Captain  of  the  Port, 
Baltimore.  Maryland. 
[FR  Doc.  02-24940  Filed  9-30-02:  8:45  am] 

BHJJNO  COOE  4910-1S-P 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

42  CFR  Part  413 

Principles  of  Reasonable  Cost 
Reimbursement;  Payment  for  End- 
Stage  Renal  Disease  Services; 
Prospectively  Determined  Payment 
Rates  for  Skilled  Nursing  Facilities 

CFR  Correction 

In  Title  42  of  the  Code  of  Federal 
Regulations.  Parts  400  to  429,  revised  as 
of  October  1,  2001.  §413.86  is  corrected, 
on  page  525,  by  revising  the  designation 
(e)(4)(ii){C)(2)(iii)  to  read 
(e)(4)(ii){C)(2){iii)  and  by  adding 
(e)(4)(ii)(C){2)  introductory  text,  (j),  and 
{it)  to  read  as  follows: 

§413.86    Direct  graduate  medical 
education  payments. 

***** 

(e)*  *  * 

(4)*   *   * 

(ii)*  *  * 

(O*   *  * 

(2)  Ceiling.  If  the  hospital's  per 
resident  amount  is  greater  than  140 
percent  of  the  locality-adjusted  national 
average  per  resident  amount,  the  per 
resident-amount  is  adjusted  as  follows 
for  FY  2001  through  FY  2005: 

(i)  FY  2001.  For  cost  reporting  periods 
beginning  on  or  after  October  1 ,  2000 
and  on  or  before  September  30,  2001 .  if 
the  hospital's  FY  2000  per  resident 
amount  exceeds  140  percent  of  the  FY 
2001  locality-adjusted  national  average 
per  resident  amount  (as  calculated 
under  paragraph  (e)(4)(ii)(B)  of  this 
section),  Uien,  subject  to  the  provision 
stated  in  paragraph  (e)(4)(ii)(C)(2)(iv)  of 
this  section,  the  hospital's  per  resident 
amount  is  frozen  at  the  FY  2000  per 
resident  amount  and  is  not  updated  for 
FY  2001  by  the  CPI-U  factor. 

[ii]  FY  2002.  For  cost  reporting 
periods  beginning  on  or  after  October  1 . 
2001  and  on  or  before  September  30, 
2002.  if  the  hospital's  FY  2001  per 
resident  amount  exceeds  140  percent  of 
the  FY  2002  locality-adjusted  national 
average  per  resident  amount,  then, 
subject  to  the  provision  stated  in 
paragraph  (e)(4)(ii)(C)(2)(iV)  of  this 
section,  the  hospital's  per  resident 
amoimt  is  frozen  at  the  FY  2001  per 
resident  amount  and  is  not  updated  for 
FY  2002  by  the  CPI-U  factor. 
***** 

(PR  Doc.  02-55519  Filed  »-30-02;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

42  CFR  Part  460 

[CMS-1201-IFC] 
RIN  0938-AL59 

Medicare  and  Medicaid  Programs; 
Programs  of  All-inclusive  Care  for  the 
Elderly  (PACE);  Program  Revisions 

agency:  Centers  for  Medicare  & 
Medicaid  Services  (CMS),  HHS. 
ACTION:  Interim  final  riile  with  comment 
period. 

SUMMARY:  This  rule  revises  the  interim 
final  rule  with  conunent  period  that 
established  requirements  for  Program  of 
All-inclusive  Care  for  the  Elderly 
(PACE)  imder  the  Medicare  and 
Medicaid  programs.  The  revisions  in 
this  rule  will  implement  section  903  of 
the  Medicare,  Medicaid,  and  SCHIP 
Benefits  Improvement  and  Protection 
Act  of  2000  (Pub.  L.  106-554)  by 
establishing  a  process  through  which 
PACE  organizations  may  request  waiver 
of  certain  Medicare  and  Medicaid 
regulatory  requirements. 
DATES:  Effective  date:  These  regulations 
are  effective  on  October  31,  2002. 

Comment  date:  Comments  will  be 
considered  if  we  receive  them  at  the 
appropriate  address,  as  provided  below, 
no  later  than  5  p.m.  on  December  2, 
2002. 

ADDRESSES:  In  commenting,  please  refer 
to  file  code  CMS-1201-IFC.  Because  of 
staff  and  resource  limitations,  we  cannot 
accept  comments  by  facsimile  (FAX) 
transmission. 

Mail  written  comments  (one  original 
and  three  copies)  to  the  following 
address  ONLY:  Centers  for  Medicare  & 
Medicaid  Services,  Department  of 
Health  and  Human  Services,  Attention: 
CMS-1201-IFC,  P.O.  Box  8017. 
Baltimore,  MD  21244-8017. 

Please  allow  sufficient  time  for.mailed 
comments  to  be  timely  received  in  the 
event  of  delivery  delays. 

If  you  prefer,  you  may  deliver  (by 
hand  or  courier)  your  written  comments 
(one  original  and  three  copies)  to  one  of 
the  following  addresses: 

Room  445-G,  Hubert  H.  Humphrey 
Building,  200  Independence  Avenue, 
SW.,  Washington,  DC  20201,  or 

Room  C5-14-03,  7500  Security 
Boulevard,  Baltimore,  MD  21244- 
1850. 

(Because  access  to  the  interior  of  the 
HHH  Building  is  not  readily  available  to 


persons  without  Federal  Government 
identification,  commenters  are 
encouraged  to  leave  their  comments  in 
the  CMS  drop  slots  located  in  the  main 
lobby  of  the  building.  A  stamp-in  clock 
is  available  for  commenters  wishing  to 
retain  a  proof  of  filing  by  stamping  in 
and  retaining  an  extra  copy  of  the 
conmients  being  filed.) 

Comments  mailed  to  the  addresses 
indicated  as  appropriate  for  hand  or 
courier  delivery'  may  be  delayed  and 
could  be  considered  late. 

For  information  on  viewing  public 
comments,  see  the  begiiming  of  the 
SUPPLEMENTARY  INFORMATION  section. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Samen,  (410)  786-4533;  or  Sue 
Davison,  for  State  technical  assistance, 
(410) 786-5831. 

SUPPLEMENTARY  INFORMATION:  Inspection 
of  Public  Comments:  Comments 
received  timely  will  be  available  for 
public  inspection  as  they  are  received, 
generally  begiiming  approximately  3 
weeks  after  publication  of  a  document, 
at  the  headquarters  of  the  Centers  for 
Medicare  &  Medicaid  Services,  7500 
Security  Boulevard,  Baltimore, 
Maryland  21244,  Monday  through 
Friday  of  each  week  from  8:30  a.m.  to 
4  p.m.  To  schedule  an  appointment  to 
view  public  comments,  call  (410)  786- 
7195.  , 

L  Background 

A.  Legislative  History 

Section  4801  of  Public  Law  105-33, 
the  Balanced  Budget  Act  of  1997  (BBA), 
authorized  coverage  of  the  Program  of 
All-inclusive  Care  for  the  Elderly 
(PACE)  under  the  Medicare  program.  It 
amended  title  XVIII  of  the  Social 
Security  Act  (the  Act)  by  adding  section 
1894,  which  addresses  Medicare 
payments  and  coverage  of  benefits 
under  PACE.  Section  4802  of  the  BBA 
authorized  the  establishment  of  PACE  as 
a  State  option  under  Medicaid.  It 
amended  title  XIX  of  the  Act  by  adding 
section  1934,  which  directly  parallels 
the  provisions  of  section  1894. 

B.  Demonstration  Project  History 

The  BBA  built  on  the  success  of  jthe 
PACE  demonstration  program.  Section 
603(c)  of  the  Social  Security 
Amendments  of  1983  (Pub.  L.^8-21),  as 
extended  by  section  9220  of  the 
Consolidated  Omnibus  Budget 
Reconciliation  Act  of  1985  CPub.  L.  99- 
272)  authorized  the  original 
demonstration  waiver  for  On  Lok  Senior 
Health  Services  in  San  Francisco. 
Section  9412(b)  of  Public  Law  99-509, 
the  Omnibus  Budget  Reconciliation  Act 
of  1986,  authorized  us  to  conduct  a 
demonstration  project  to  determine 
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whether  the  model  of  care  developed  by 
On  Lok  may  be  replicated  across  the 
coimtry.  The  number  of  sites  was 
originally  limited  to  10,  but  the 
Omnibus  Budget  Reconciliation  Act  of 
1990  (Pub.  L.  101-508)  authorized  an 
increase  to  15  demonstration  sites. 

The  PACE  demonstration  program 
replicated  a  unique  model  of  managed 
care  service  delivery  for  a  group  of  very 
frail  commimity-dwelling  elderly,  most 
of  whom  were  dually  eligible  for 
Medicare  and  Medicaid  benefits,  and  all 
of  whom  were  assessed  as  being  eligible 
for  nursing  home  placement  according 
to  the  standards  established  by  their 
respective  States.  The  PACE  model  of 
care  includes  as  core  services  the 
provision  of  adult  day  health  care  and 
interdisciplinary  team  case 
management,  tlm)ugh  which  access  to 
and  allocation  of  all  health  services  is 
managed.  Physician,  therapeutic, 
ancillary,  and  social  support  services 
are  furnished  in  the  participant's 
residence  or  on-site  at  a  PACE  center. 
Hospital,  nursing  home,  home  health, 
and  other  specialized  services  are 
generally  furnished  imder  contract. 
Financing  of  the  PACE  model  is 
accomplished  through  prospective 
capitation  of  both  Medicare  and 
Medicaid  payments,  and  under  the 
demonstration,  programs  gradually 
assumed  full  financial  risk  for  all  care 
provided  to  their  enrolled  participants. 

The  PACE  demonstration  program 
was  operated  under  a  Protocol 
published  by  On  Lok,  Inc.,  on  April  14, 
1995.  A  copy  of  the  Protocol  was 
included  as  an  attachment  to  the  interim 
final  rule  with  comment  period  that  was 
published  in  the  Federal  Register  on 
November  24, 1999,  to  implement  the 
PACE  program  (64  FR  66234.)  As 
directed  by  sections  1894(f)(2)  and 
1934(f)(2)  of  the  Act,  we  incorporated 
the  requirements  under  the  Protocol  in 
the  PACE  regulation,  to  the  extent 
consistent  vtrith  the  BBA  provisions 
described  throughout  sections  1894  and 
1934  of  the  Act.  The  November  24, 1999 
PACE  regiilation  was  a  comprehensive 
rule  that  addressed  eligibility, 
administrative  requirements, 
application  procedures,  services, 
payment,  participant  rights,  and  quality 
assurance.  There  are  currently  24 
approved  PACE  demonstration 
programs  and  two  programs  that  have 
been  approved  as  permanent  PACE 
organizations.  In  accordance  with 
section  901  of  BIPA.  all  PACE 
demonstration  programs  must  transition 
to  permanent  provider  status  by 
November  2003. 


C.  Flexibility 

As  noted  above,  the  PACE 
demonstration  program  was  operated 
pursuant  to  a  Protocol  developed  by  On 
Lok.  The  PACE  Protocol  provided 
authority  for  CMS  and  the  State  Agency 
to  waive  specific  requirements  of  the 
Protocol,  if,  in  their  judgment,  the  intent 
of  the  requirements  was  met  by  the 
proposed  alternative  and  safe  and 
quality  care  would  be  provided.  Written 
requests  for  waivers  were  required  to  be 
approved  by  CMS  and  the  State  before 
implementation  of  the  proposed 
alternative.  Flexibility  was  limited  to 
the  requirements  in  the  section  on 
service  coverage  and  arrangement.  That 
section  includes:  A  requirement  that  the 
PACE  organization  provide  all  Medicare 
and  Medicaid  services  and  provide  care 
7  days  per  week,  365  days  per  year;  a 
listing  of  required  and  excluded 
services;  minimum  services  provided  at 
the  PACE  Center;  a  requirement  that 
each  participant  be  assigned  to  a 
multidisciplinary  team,  as  well  as  the 
composition  and  duties  of  the 
multidisciplinary  team;  and  assessment 
and  reassessment  requirements. 
Flexibility  was  not  authorized  for  other 
sections  of  the  PACE  Protocol,  such  as 
participemt  rights,  enrollment  and 
disenrollment,  and  administration. 

Sections  1894(fl(2)(B)  and 
1934(f)(2)(B)  of  the  Act  give  the 
Secretary  the  authority  to  waive 
regulatory  provisions  as  follows: 

In  order  to  provide  for  reasonable 
flexibility  in  adapting  the  PACE  service 
delivery  model  to  the  needs  of  particular 
organizations  (such  as  those  in  rural  areas  or 
those  that  may  determine  it  appropriate  to 
use  nonstaff  physicians  according  to  State 
licensing  law  requirements)*  *  *the 
Secretary  (in  close  consultation  tvith  State 
administering  agencies)  may  modify  or  waive 
provisions  of  the  PACE  protocol  as  long  as 
any  such  modification  or  waiver  is  not 
inconsistent  with  and  would  not  impair  the 
essential  elements,  objectives,  and 
requirements  of  this  section*  *  * 

The  statute  also  specifies  the 
following  essential  elements  that  may 
not  be  waived: 

•  The  focus  on  frail  elderly  qualifying 
individuals  who  require  the  level  of  care 
provided  in  a  nursing  facility. 

•  The  delivery  of  comprehensive, 
integrated  acute  and  long-term  care 
services. 

•  The  multidisciplinary  team 
approach  to  care  management  and 
service  delivery. 

•  Capitated,  integrated  financing  that 
allows  the  provider  to  pool  payments 
received  frttm  public  and  private 
programs  and  individuals. 

•  The  assumption  by  the  provider  of 
full  financial  risk. 


In  the  November  24, 1999  interim 
final  rule,  we  identified,  as  specific 
waivers  that  were  intended  to  encourage 
development  of  PACE  programs  in  rural 
and  Tribal  areas,  waivers  of  the 
following  three  requirements: 

•  A  prohibition  on  members  of  the 
governing  body  and  their  family 
members  from  having  a  direct  or 
indirect  interest  in  contracts  with  the 
organization  (see  §  460.68(c)); 

•  A  requirement  that  members  of  the 
multidisciplinary  team  primarily  serve 
PACE  participants  (see  §  460.102(g)); 
and 

•  A  requirement  that  the  primary  care 
physician  must  be  employed  by  the 
PACE  organization  (see  §  460.102(g)). 
The  regulation  includes  specific  criteria 
for  each  waiver  related  to  whether  the 
PACE  organization's  service  area  is  rural 
or  Tribal,  the  unavailability  of 
individuals  who  meet  the  three 
regulatory  requirements  listed  above, 
and  a  requirement  that  the  proposed 
alternative  does  not  adversely  affect  the 
availability  or  quality  of  care  furnished 
to  PACE  participants. 

Our  rationale  for  this  rather  limited 
view  of  the  flexibility  provision  was 
based  on  our  belief  that  all  PACE 
demonstration  programs  were  in 
compliance  with  the  PACE  Protocol 
and,  therefore,  would  need  to  make  only 
minor  changes  in, their  operations  to 
meet  the  PACE  regulatory  requirements. 
Our  intention  was  to  allow  some 
flexibility  to  promote  PACE  in  rural  and 
Tribal  areas  while  maintaining 
consistency  of  requirements  for  other 
PACE  programs.  We  intended  to  expand 
opportunities  for  flexibility  to  cover 
more  requirements  and  provide  more 
flexibility  to  all  PACE  organizations 
once  we  had  gained  sufficient 
experience  with  PACE  and  had 
implemented  the  program.  In  addition, 
we  were  guided  by  the  fact  that  the 
Protocol,  and  thus  the  PACE  regulation, 
had  been  proven  effective  for  new 
organizations  as  they  built  their  patient 
census  and  attained  financial  solvencv. 

We  have  since  learned  that  althougn 
the  early  PACE  demonstration  programs 
initially  complied  with  the  Protocol, 
most  of  them  modified  the  Protocol 
requirements  as  they  expanded,  using 
the  flexibility  provision.  While  many  of 
these  modifications  were  related  to 
service  coverage  and  arrangement 
provisions,  many  others  were 
implemented  that  were  not  authorized 
by  the  flexibility  clause  in  the  Protocol. 
In  addition,  many  of  the  later  PACE 
demonstration  programs  exercised  the 
flexibility  clause  in  the  Protocol  in 
developing  their  programs,  especially 
with  regard  to  direct  employment  of 
staff.  Finally,  very  few  of  the  waivers 
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were  requested  in  writing  or  approved 
by  CMS  or  the  State  before 
implementation. 

n.  The  Medicare,  Medicaid,  and  SCHIP 
Benefits  Improvement  and  Protection 
Act  of  2000,  (BIPA)  (Pub.  L.  106-554) 

A.  Background 

BIPA  modified  the  PACE  program  in 
the  following  three  ways: 

•  Section  901  extended  the  transition 
period  for  the  current  PACE 
demonstration  programs  to  allow  an 
additional  year  for  these  organizations 
to  transition  to  the  permanent  PACE 
program. 

•  Section  902  gave  the  Secretary  the 
authority  to  grandfather  in  the 
modifications  these  programs  had 
implemented  as  of  July  1,  2000.  This 
provision  will  allow  the  PACE 
demonstration  programs  to  continue 
program  modifications  they  have 
implemented  and  avoid  disruptions  in 
participant  care  where  these 
modifications  have  been  determined  to 
be  consistent  with  the  PACE  model. 
These  sections  are  being  implemented 
administratively. 

•  Section  903  specifically  addressed 
flexibility  in  exercising  the  waiver 
authority  provided  under  sections 
1894(f)(2)(B)  and  1934(f)(2)(B)  of  the 
Act.  It  allowed  the  Secretary  to  modify 
or  waive  PACE  regulatory  provisions  in 
a  manner  that  responds  promptly  to  the 
needs  of  PACE  organizations  relating  to 
the  areas  of  employment  and  the  use  of 
community-based  primary  care 
physicians.  Section  903  of  BEPA  also 
established  a  90-day  review  period  for 
waiver  requests.  Since  the  flexibility 
language  is  part  of  the  statutory  section 
dealing  with  regulations  (sections 
1894(f)  and  1934(f)  of  the  Act),  we 
believe  it  was  intended  that  waiver 
requirements  be  incorporated  into  the 
PACE  regulations. 

B.  Contracting  for  Multidisciplinary 
Team  Members  and  Administrative 
Staff 

We  note  that  although  the  PACE 
Protocol  and  the  PACE  regulation  refer 
to  a  multidisciplinary  team,  it  has 
become  more  common  to  regard  the 
team  in  PACE  as  an  interdisciplinary 
team  to  reflect  the  interactive  and 
collaborative  approach  of  the  PACE  care 
team.  Therefore,  we  are  amending  the 
PACE  regulation  to  replace  the  term 
multidisciplinary  with  interdisciplinary 
wherever  it  appears  and  will  use  that 
phrase  in  the  preamble  to  describe  the 
PACE  team. 

Section  460.102(f)  of  the  PACE 
regulation  requires  that  the  following 
PACE  interdisciplinary  team  members 


be  employees  of  the  PACE  organization: 
primary  care  physician,  registered 
nurse,  social  worker,  recreational 
therapist  or  activity  coordinator,  PACE 
Center  manager,  home  care  coordinator, 
and  PACE  Center  personal  care 
attendants.  This  requirement  is  based  on 
part  IV.B.13.a.  of  the  PACE  Protocol  that 
specifies  that  these  team  members  must 
be  employees  of  the  PACE  provider  or. 
PACE  Center.  (Employment  of  staff  by 
the  PACE  Center  is  discussed  in  the 
next  section  of  this  preamble.)  In 
addition,  §460.60  requires  the  PACE 
organization  to  employ  the  program 
director  and  the  medical  director. 

We  are  no  longer  requiring  that  the 
PACE  organization  employ  the 
interdisciplinary  team,  the  program 
director  or  the  medical  director.  Instead, 
the  PACE  organization  may  contract 
with  these  staff  members,  and  we  are 
expanding  §  460.70  to  include 
additional  contract  requirements. 
Finally,  we  are  removing  the  specific 
waiver  in  §  460.102(g)  for  rural  or  Tribal 
organizations  to  contract  for  the  primary 
care  physicians. 

The  National  PACE  Association 
(NPA),  an  industry  group  representing 
the  PACE  demonstration  programs  and 
developing  PACE  programs,  has 
indicated  that  the  objectives  of  the 
Protocol  with  regard  to  employment  are 
as  follows: 

•  To  assure  that  the  same  individuals 
provide  care  to  the  same  participants 
over  time  (as  opposed  to  a  contractual 
relationship  in  which  a  different  staff 
person  may  provide  care  from  one 
month  or  even  one  day  to  the  next):  and 

•  To  assure  that  the  interdisciplinary 
team  members  are  fully  accountable  to 
the  PACE  organization  which  has 
responsibility  and  is  accountable  for  the 
entire  range  of  PACE  services. 

NPA  has  indicated  that  contractual 
arrangements  should  be  utilized  only 
where  it  is  consistent  with  continuity  of 
care,  and  efficient  and  economical 
delivery  of  services.  In  addition, 
individual  team  members  must  be 
specified  by  nemie  and  work  schedule. 

We  have  become  aware  that  most  of 
the  PACE  demonstration  programs  have 
entered  into  contractual  arrangements 
for  interdisciplinary  team  members  and 
key  PACE  staff  such  as  the  medical 
director.  We  have  come  to  agree  that 
there  are  reasonable  circiunstances 
where  dedicated  staff  decide  to  contract 
rather  than  be  employed  by  the  PACE 
organization.  For  example,  the  medical 
director  or  primary  care  physicians  may 
wish  to  maintain  their  employment  with 
a  hospital  or  academic  institution  while 
providing  services  to  PACE  participants. 
We  believe  that  these  arrangements  may 
be  done  so  as  to  be  completely 


transparent  to  participants  and  have  no 
impact  on  care  coordination  or  service 
delivery. 

Current  requirements  for  contracted 
services  are  found  in  §460.70.  We  are 
reorganizing  and  amending  that  section 
to  include  additional  contract 
requirements  for  interdisciplinary  team 
members  or  PACE  administrative  staff. 
Where  these  staff  are  not  employed  by 
the  PACE  organization,  the  contract 
must  stipulate  that  the  individuals:  (1) 
Agree  to  perform  all  the  duties  related 
to  their  position  in  the  PACE 
organization  and  specified  in  the  PACE 
regulation;  (2)  participate  in 
interdisciplinary  team  meetings  as 
required;  and  (3)  be  accountable  to  the 
PACE  organization. 

Where  the  PACE  organization 
contracts  with  another  organization  for 
interdisciplinary  team  staff,  for 
example,  with  a  rehabilitation  agency 
that  employs  the  physical  therapist,  the 
contract  aiust  also  stipulate  the  name  of 
the  individual  assigned  to  the  PACE 
program  and  the  schedule  for 
attendance  at  the  PACE  Center.  In  this 
way,  participants  may  be  scheduled  for 
attendance  at  the  PACE  Center  to 
coincide  with  the  schedule  for  the  staff 
assigned  to  their  care.  Given  the  frailty 
of  the  population  served  by  the  PACE 
organization,  we  believe  it  is  important 
that,  where  possible,  services  are 
provided  to  participants  by  the  same 
core  staff,  whether  employed  directly  by 
the  PACE  organization  or  provided  via 
a  contracting  arrangement. 

As  mentioned  above,  ovu'  regulations 
currently  require  that  the  PACE  program 
director  and  the  medical  director  be 
employees  of  the  PACE  organization.  In 
order  to  allow  for  contracting  of  the 
PACE  program  director  and  medical 
director,  we  are  amending  §  460.60(b) 
and  (c)  to  require  that  the  PACE 
organization  employ  these  staff 
members  directly  or  have  contracts  for 
these  staff  that  meet  the  contracting 
requirements  specified  in  §460.70. 

Finally,  we  are  removing  §  460.102(g}, 
which  allows  CMS  and  the  State 
administering  agency  to  waive  the 
employment  requirement  for  the 
primary  care  physician  and  the 
requirement  that  the  interdisciplinary 
team  serve  primarily  PACE  participants; 
Since  the  PACE  organization  may 
contract  for  primary  care  physicians  in 
accordance  with  the  requirements 
specified  in  §  460.70  as  revised  and 
other  waivers  are  governed  by  §  460.26, 
these  specific  waiver  provisions  are  no 
longer  necessary. 
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C.  Contracting  With  Another  Entity  to 
Furnish  PACE  Center  Services 

The  PACE  Protocol  at  section 
IV.B.lS.a.  provides  that  the 
interdisciplinary  team  may  be  employed 
by  the  PACE  organization  or  the  PACE 
Center.  In  developing  the  PACE 
regidation,  we  did  not  address  this  issue 
because  we  believed  that  in  all  cases  the 
PACE  organization  and  the  PACE  Center 
were  the  same  organization.  We  have 
learned  that  this  change  was  made  in 
the  PACE  Protocol  in  1995  to  reflect  an 
operating  arrangement  implemented  by 
one  of  the  PACE  demonstration 
organizations.  On  Lok  Senior  Health 
Services.  In  this  arrangement.  On  Lok 
entered  into  a  contractual  relationship 
with  another  organization  to  provide  all 
PACE  Center  services  under  which  the 
interdisciplinary  team  is  employed  and 
managed  by  the  contracting 
organization.  On  Lok  remains 
responsible  for  all  care  provided  at  the 
Center  and  remains  at  risk  for  the 
healthcare  needs  of  the  participants 
attending  this  center.  In  addition.  On 
Lok  has  retained  many  of  the 
administrative  responsibilities 
associated  with  PACE,  for  example, 
marketing  and  enrollment.  Through  this 
contractual  relationship.  On  Lok  has 
been  able  to  expand  PACE  services  to  a 
different  part  of  their  service  area 
without  disrupting  the  care  that 
traditionally  had  been  provided  by  the 
other  organization. 

Since  this  approach  was  reflected  in 
the  PACE  Protocol,  we  are  amending  the 
PACE  regxdation  to  allow  PACE 
organizations  to  provide  PACE  Center 
services  through  contractual 
arrangements.  Although  we  do  not  view 
this  approach  as  a  waiver  authorized  by 
BIPA,  we  are  establishing  specific 
waiver  requirements  for  this  approach 
consistent  with  the  On  Lok 
arrangement.  We  are  more  likely  to 
allow  PACE  organizations  to  contract 
out  PACE  Center  services  when  they 
have  attained  sufficient  experience  in 
delivering  services  and  managing  the 
risk  associated  with  the  frail  elderly. 

We  are  adding  a  new  §  460.70(f)  to 
identify  the  criteria  that  a  PACE 
organization  must  meet  to  contract  out 
PACE  Center  services.  We  are  not 
inclined  to  approve  a  waiver  for  a  PACE 
organization  imless  it  is  financially 
stable  and  has  demonstrated 
competence  with  the  PACE  model  by 
successful  CMS  and  State  onsite  reviews 
and  monitoring  efforts.  We  specifically 
invite  public  comments  on  the 
appropriateness  of  these  criteria. 

We  would  expect  the  PACE 
organization  to  retain  all  key 
administrative  functions  including 


marketing  and  enrollment,  quality 
assurance  and  program  improvement, 
and  contracting  for  institutional 
providers  and  other  key  staff.  We  note 
that,  consistent  writh  §460.70(e)(5)(iv), 
all  subcontracting  arrangements  by  the 
PACE  Center  would  need  to  be 
approved  in  writing  by  the  PACE 
organization.  The  PACE  Center  may 
employ  or  contract  for  the  team  and 
provide  PACE  services  in  accordance 
with  the  PACE  regulation.  However,  the 
PACE  organization  receives  all  payment 
&t>m  CMS  and  the  State  and  remains 
responsible  for  all  the  care  provided  in 
these  Centers.  In  addition,  we 
emphasize  that  contracting  out  PACE 
Center  services  does  not  change  the 
participants'  relationship  to  the  PACE 
organization.  All  participants,  whether 
assigned  to  the  PACE  organization- 
owned  and  operated  PACE  Center  or 
assigned  to  a  PACE  Center  that  contracts 
with  the  PACE  organization,  are 
enrolled  with  the  PACE  organization 
and  are  afforded  all  benefits  and 
protections  offered  by  the  PACE 
organization. 

On  Lok  is  able  to  monitor  the  care 
provided  in  the  contracted  PACE  Center 
through  the  sharing  of  electronic 
medical  records.  While  we  are  not 
requiring  electronic  medical  records  as 
a  condition  of  our  approval,  it  will  be 
necessary  for  a  PACE  organization 
wishing  to  pursue  this  type  of 
arrangement  to  describe  how  it  will 
monitor  the  care  provided  and  perform 
all  the  administrative  duties  required  by 
the  PACE  regulation. 

D.  Oversight  of  Direct  Patient  Care 
Services 

Given  the  vulnerable  frail  population 
served  by  the  PACE  program  and  the 
increased  opportimity  for  a  PACE 
organization  to  contract  out  participant 
care  services,  it  is  important  to  reiterate 
the  PACE  organization's  obligation  to 
monitor  the  care  furnished  by  direct 
participant  care  staff.  This  obligation 
applies  not  only  to  employees  of  the 
PACE  organization,  but  extends  to  the 
care  provided  by  contracted  staff, 
including  employees  of  organizations 
with  which  the  organization  contracts 
(for  example,  a  home  health  agency, 
rehabilitation  agency,  nursing  facility, 
transportation  service,  or  staffing 
agency).  It  is  especially  important  for 
the  PACE  organization  to  monitor  the 
care  provided  in  all  settings,  including 
the  PACE  Center  and  the  participant's 
home,  as  well  as  in  offisite  locations 
such  as  physician  offices  and 
institutional  providers  to  ensure  quality 
care.  To  effectively  monitor  care 
provided  outside  the  PACE  Center,  the 
PACE  organization  must  be  vigilant  in 


following  up  on  all  imusual  occurrences 
and  complaints.  In  addition,  the  PACE 
organization  must  foster  an  atmosphere 
that  promotes  the  voicing  of  participant 
complaints  about  quality  of  care  to 
assist  the  PACE  organization  in 
monitoring  the  care  provided  by 
contracted  staff  and  organizations. 

Currently,  §  460.66  requires  the  PACE 
organization  to  provide  training  to 
maintain  and  improve  the  skills  and 
knowledge  of  each  staff  member  for  the 
individual's  specific  duties  that  results 
in  his  or  her  continued  ability  to 
demonstrate  the  skills  necessary  for  the 
performance  of  the  position.  We  are 
expanding  this  requirement  by  creating 
a  new  §  460.71  to  identify  PACE 
organization  oversight  requirements  for 
PACE  employees  and  contractors  with 
direct  patient  care  responsibilities. 
These  requirements  fall  into  two 
categories,  that  is,  competency 
evaluation  and  staff  and  contractor 
requirements,  and  are  listed  as  follows: 

•  The  PACE  organization  must  ensure 
that  employees  and  contracted  staff 
providing  care  directly  to  participants 
demonstrate  the  skills  necessary  for 
performance  of  their  position. 

•  The  PACE  organization  must 
provide  each  employee  and  all 
contracted  staff  with  an  orientation.  The 
orientation  must  include  at  a  minimum 
the  organization  s  mission,  philosophy, 
policies  on  participant  rights, 
emergency  plan,  ethics,  the  PACE 
benefit,  and  policies  and  procedures 
relevant  to  each  individual's  job  duties. 

•  The  PACE  organization  must 
develop  a  competency  evaluation 
program  that  identifies  those  skills, 
knowledge,  and  abilities  that  must  be 
demonstrated  by  direct  participant  care 
staff  (employees  and  contractors).  The 
program  must  be  evidenced  as 
completed  prior  to  performing 
participant  care  and  on  an  ongoing  basis 
by  qualified  professionals.  The  PACE 
organization  must  designate  a  staff 
person  to  oversee  these  activities  for 
employees  and  woA  with  the  PACE 
contractor  liaison  to  ensure  compliance 
by  contracted  staff. 

We  note  that  the  PACE  organization 
may  satisfy  this  requirement  for  contract 
staff  through  receipt  of  competency 
evaluation  dociunentation  from  certain 
independent  contractors  where 
licensing  requirements  include  a 
competency  evaluation  component,  or 
from  organizations  or  agencies  that 
etnploy  PACE  staff. 

Ilie  PACE  organization  must  develop 
a  program  to  ensure  that  all  staff  ' 
providing  direct  participant  care 
services  meet  the  requirements  listed 
below.  We  revised  §460. 70(e)  to  reqiiire 
contractors  who  furnish  direct 
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participant  care  to  meet  the 
requirements  of  §460.71  as  well.  The 
PACE  organization  will  verify  that 
direct  participant  care  staff  or 
contractors  meet  the  following 
requirements: 

•  Comply  with  any  State  or  Federal 
requirements  for  direct  patient  care  staff 
in  their  respective  settings; 

•  Comply  with  the  requirements  of 
§  460.68(a)  regarding  persons  with 
criminal  convictions; 

•  Have  verified  ciirrent  certifications 
or  licenses  for  their  respective  positions; 

•  Are  free  of  communicable  diseases; 
and 

•  Have  been  oriented  to  the  PACE 
program. 

•  Agree  to  abide  by  the  philosophy, 
practices,  and  protocols  of  the  PACE 
organization. 

E.  Waiver  Process 

To  implement  section  903  of  BIPA, 
we  considered  amending  the  November 
24. 1999  PACE  interim  final  regulations 
to  identify  each  requirement  that  is 
eligible  for  waiver  and  provide  separate 
waiver  criteria  for  each  requirement. 
However,  we  were  concerned  that 
amending  the  regulation  for  each  waiver 
would:  (1)  Create  a  regulatory  level  of 
specificity  that  might  make  it  difficult  to 
apply  to  future  requests  for  similar  but 
not  identical  waivers;  and  (2)  cause  a 
significant  delay  between  when  the 
need  for  a  waiver  is  identified  and  when 
it  may  be  implemented. 

As  an  alternative,  we  are  amending 
the  PACE  regulation  by  adding 
§§  460.26  and  460.28  to  establish  a 
process  for  a  PACE  organization  to 
request  waiver  of  regulatory 
requirements.  As  noted  previously,  the 
PACE  Protocol  and  the  November  24, 
1999  PACE  regulation  have  been  proven 
effective  as  PACE  organizations  grow 
and  reach  financial  solvency. 

We  have  learned  a  great  deal  about 
variations  in  the  model  through  the 
information  we  received  in  processing 
grandfathering  requests  under  section 
902  of  BIPA  and  niunerous  discussions 
with  the  NPA,  PACE  organizations,  and 
States.  Allowing  for  waivers  provides  a 
unique  opportimity  for  PACE 
organizations,  the  States,  and  CMS  to 
experiment  with  new  approaches  within 
the  structiuB  of  the  PACE  model.  This 
process  will  allow  for  variations  that 
achieve  the  intent  of  the  regulatory 
provision  while  responding  to  the  needs 
of  PACE  organizations  to  develop  and 
expand  within  their  States'  long-term 
care  delivery  system.  The  PACE 
organizations  will  serve  as  an  ongoing 
laboratory  that  over  time  will  establish 
best  practices  that  may  ultimately 


replace  the  current  regulatory 
requirements. 

We  realize  that  in  order  to  foster 
iimovation  and  creativity  within  the 
PACE  program,  PACE  organizations 
must  be  granted  some  degree  of 
flexibility  in  their  operation  and  service 
delivery.  However,  we  must  balance  this 
need  for  flexibility  with  our 
responsibility  to  ensure  quality,  cost 
effective  care  for  all  beneficiaries. 

Based  upon  our  experience  and 
review  of  grandfathering  requests  under 
section  902  of  BIPA,  we  realize  we  must 
consider  two  categories  of  waiver 
requests,  that  is,  general  waivers  and 
conditional  waivers  subject  to 
evaluation.  They  are  discussed  as 
follows: 

1.  General  Waivers 

A  general  waiver  may  be  granted  to  a 
PACE  organization  that  has  successfully 
implemented  a  specific  operating 
arrangement,  for  example,  an  operating 
arrangement  approved  under  section 
902  of  BIPA.  General  waivers  would 
continue  indefinitely;  however, 
approval  may  be  withdrawn  for  good 
cause  if  periodic  monitoring  of  the 
organization's  operations  emd  policies 
indicates  participant  care  is  being 
jeopardized,  there  is  fiscal  instability,  or 
the  goals  of  the  PACE  model  are  not 
maintained. 

2.  Conditional  Waivers 

A  conditional  waiver,  subject  to 
evaluation,  is  a  provisional  waiver  we 
would  approve  for  a  specific  period  of 
time  to  a  new  or  experienced 
organization.  During  the  conditional 
period,  the  PACE  organization  would 
need  to  submit  specific  data,  that  we 
prescribed,  that  would  allow  us  to 
monitor  and  evaluate  the  conditional 
waiver  to  determine  whether  the  waiver 
may  become  permanent.  This  category 
of  waiver  may  include  the  following 
scenarios: 

(a)  A  request  for  waiver  without 
which  a  PACE  organization  would  be 
prevented  from  entering  the  program. 
For  example,  if  a  prospective  PACE 
organization  has  been  unable  to  hire  or 
contract  with  a  social  worker  with  a 
master's  degree,  we  may  consider 
approving  a  conditional  waiver  request 
to  allow  a  social  worker  with  a 
baccalaureate  degree  to  operate  in  this 
capacity  until  a  qualified  social  worker 
is  hired.  This  waiver  would  only  be  in 
effect  until  the  PACE  organization  could 
hire  or  contract  for  an  appropriate  staff 
member. 

(b)  A  request  for  approval  of  an 
arrangement  with  which  a  PACE 
organization  does  not  have  any 
experience.  We  want  to  encourage 


creative  approaches  to  improving  the 
PACE  model  and  view  conditional 
waivers  as  a  responsible  way  to  balance 
the  need  of  a  PACE  organization  with 
protection  of  participant  health  and 
safety.  We  do  need  to  be  cautious  in 
approving  arrangements  in  which  the 
PACE  organization  does  not  have  a 
proven  record  of  success.  In  this  case, 
we  may  limit  the  number  of  participants 
exposed  to  the  waiver  or  approve  the 
waiver  for  a  limited  period  of  time  or  at 
a  specific  PACE  Center  until  we  are 
assured  through  evaluation  that  (1)  The 
intent  of  the  regulation  is  met;  and  (2) 
the  approach  is  not  inconsistent  with 
nor  impairs  the  essential  elements, 
objectives,  and  requirements  of  PACE. 
At  that  time,  we  may  approve  a  general 
waiver  so  that  the  PACE  organization 
may  expand  the  arrangement  to  other 
PACE  Centers  it  manages  without 
jeopardizing  participant  care. 

Each  of  the  conditional  waivers  will 
be  subject  to  periodic  monitoring.  A 
PACE  organization  approved  for  a 
conditional  waiver  would  need  to 
submit  the  prescribed  data  at  specified 
intervals.  CMS  intends  to  establish 
elements  for  evaluating  the  conditional 
requests.  This  evaluation  would  serve  a 
dual  purpose.  It  would  allow  CMS  to 
monitor  the  impact  on  participant  care 
as  well  as  enable  us  to  determine  if  any 
permanent  changes  to  PACE  should  be 
implemented  through  regulations.  In 
addition,  we  may  provide  technical 
assistance  to  other  PACE  organizations 
requesting  a  similar  waiver. 

"To  obtain  a  waiver,  a  PACE 
organization  must  provide  a  detailed 
description  of  how  its  proposed 
modification  differs  from  the  regulatory 
requirement  and  describe  how  it  meets 
the  intent  of  the  regulatory  provision. 
The  burden  is  on  the  PACE  organization 
to  explain  why  a  waiver  is  needed  to 
start  up  or  expand  their  program.  Where 
a  PACE  organization  has  not  completed 
the  trial  period,  attained  financial 
solvency,  and  demonstrated  competence 
with  the  PACE  model  as  evidenced  by 
successful  CMS  and  State  onsite  reviews 
and  monitoring  activities,  it  will  be 
necessary  for  the  organization  to  explain 
how  the  waiver  is  necessary  to  meet 
those  objectives.  For  a  new  organization, 
it  will  be  necessary  for  the  organization  ~ 
to  explain  why  a  waiver  is  needed  for 
the  organization  to  begin  serving 
participants. 

Consistent  vtrith  the  process 
developed  for  initial  PACE  provider 
applications,  all  waiver  requests  must 
be  submitted  to  the  State  administering 
agency  for  initial  review.  The  State 
administering  agency  would  forward  the 
waiver  request  to  CMS  along  with  any 
concerns  or  conditions  they  may  have 
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regarding  the  waiver.  We  will  not  accept 
waiver  requests  directly  frtjm  PACE 
organizations.  Waiver  requests 
submitted  with  an  initial  application 
process  must  be  prepared  as  a  separate 
document.  These  requests  will  be 
reviewed  simultaneously  and  in 
conjimction  with  the  application.  Where 
an  existing  PACE  organization  is 
requesting  a  waiver,  the  request  must  be 
submitted  through  the  State  to  the  CMS 
address  for  PACE  applications  indicated 
on  the  PACE  homepage 
(www.cms.hhs.gov/PACE).  We  intend  to 
process  waiver  requests  as  expeditiously 
as  possible  in  order  to  be  responsive  to 
the  needs  of  new  organizations  to 
develop  their  programs  and  to  the  needs 
of  mature  organizations  as  they  expand. 

Section  903  of  BIPA  directs  us  to 
approve  or  deny  a  request  for  a 
modification  or  waiver  no  later  than  90 
days  after  the  date  of  receipt.  We  are 
clarifying  in  §  460.28(b)  that  the  date  of 
receipt  is  the  date  the  request  is 
delivered  to  the  address  designated  by 
CMS.  We  note  that  there  is  no  statutory 
authority  to  stop  the  90-day  clock  if 
additional  information  is  necessary  to 
make  a  determination  on  a  waiver 
request.  Thus,  it  is  in  the  PACE 
organization's  best  interest  to  provide 
all  pertinent  information  relevant  to 
their  request.  Where  additional 
information  is  necessary,  the  CMS  PACE 
manager  will  inform  the  PACE 
organization  as  early  as  possible  in  the 
review  process.  The  PACE  organization 
will  then  be  responsible  for  submitting 
the  additional  information  in  a  timely 
enough  manner  to  allow  us  to  evaluate 
the  additional  information  and  make  a 
determination  on  the  waiver  request 
within  the  allotted  90  days.  If  the  reply 
from  the  PACE  organization  is  not 
received  in  a  timely  manner,  we  woidd 
have  to  deny  the  request.  The  PACE 
organization  may  then  reapply  for  the 
waiver,  starting  a  new  90-day  clock. 

Consistent  with  sections  1894  and 
1934  of  the  Act,  we  are  specifying  in 
§  460.26(c)  the  following  requirements 
that  must  not  be  waived: 

(1)  A  focus  on  frail  elderly  qualifying 
individuals  who  require  the  level  of  care 
provided  in  a  niusiiij;  facility; 

(2)  The  delivery  of  comprehensive, 
integrated  acute  and  long-term  care 
services; 

(3)  The  interdisciplinary  team 
approach  to  care  management  and  " 
service  delivery; 

(4)  Capitated,  integrated  financing 
that  allows  the  provider  to  pool 
payments  received  from  public  and 
private  programs  and  individuals;  and 

(5)  The  assiunption  by  the  provider  of 
full  financial  risk  (we  note  that 
assuming  full  financial  risk  does  not 


preclude  an  organization  from  utilizing 
reinsurance,  stop-loss  protection,  or 
other  mechanism  to  meet  its  financial 
obligations). 

In  addition  to  these  five  provisions, 
the  Secretary  will  not  grant  waivers  that 
are  inconsistent  with  or  would  impair 
the  essential  elements,  objectives,  and 
requirements  of  sections  1894  and  1934 
of  the  Act. 

As  noted  previously,  the  November 
24, 1999  PACE  regulation  was  a 
comprehensive  document  that  included 
many  provisions  that  are  not 
appropriate  for  waiver.  For  example, 
subpart  B  of  the  PACE  regulation 
describes  the  types  of  entities  that  may 
submit  PACE  applications  and  the 
process  for  submission  of  applications. 
Since  these  requirements  reflect 
statutory  requirements  and  our 
application  process,  no  waiver  or 
modification  is  appropriate.  Likewise, 
subpart  C  of  the  November  24, 1999 
PACE  regulation  describes  the  terms 
and  content  of  the  PACE  program 
agreement.  Although  we  agree  that  it 
would  be  easier  to  manage  PACE 
program  agreements  without  the 
significant  detail,  the  content  of  the 
PACE  program  agreement  is  specifically 
required  by  statute.  Thus,  no  waiver  or 
modification  is  appropriate. 

Regarding  other  subparts  of  the  PACE 
regulation,  we  view  many,  but  not  all, 
of  the  requirements  as  appropriate  for 
waiver  or  modification.  For  example, 
while  we  may  approve  a  waiver 
regarding  the  organization's  structure  or 
division  of  responsibilities  amongst 
staff,  we  would  not  be  inclined  to  waive 
infection  control  requirements  that  are 
standard  precautions  established  by  the 
Centers  for  Disease  Control  and 
Prevention. 

We  note  that  providing  services 
through  contracts  rather  than  through 
direct  employment  of  staff  is  the  type  of 
flexibility  most  often  requested  by  PACE 
organizations  and  the  NPA  and  will  be 
permissible  without  waiver. 

In  addition  to  the  statutorily  excluded 
requirements  specified  in  sections 
1894(f)(2)(B)  and  1934(f)(2)(B)  of  the 
Act,  we  believe  there  are  other 
requirements  that  distinguish  the  PACE 
benefit.  For  example,  health  care  is 
focused  at  a  PACE  Center;  the 
interdisciplinary  team  is  composed  of 
certain  health  care  professionals  that 
manage  all  the  health  care  provided  to 
participants;  a  comprehensive 
assessment  by  the  interdisciplinary 
team  is  conducted  before  admission  into 
the  PACE  program;  and  reassessment 
occurs  at  least  every  6  months  or 
whenever  there  is  a  significant  change 
in  a  participant's  health  status.  Further, 
we  believe  that  PACE  participants  are 


entitled  to  the  same  patient  rights' 
protection  available  in  the  Medicare  or 
Medicaid  fee-for-service  or  managed 
care  programs.  Therefore,  we  will  not 
approve  waiver  or  significant 
modification  of  these  requirements. 

Two  waiver  issues  specifically 
mentioned  in  section  903  of  BIPA  are 
requirements  related  to  employment 
and  the  use  of  community-based 
primary  care  physicians.  An  example  of 
this  would  be  to  allow  a  PACE 
organization  to  provide  primary  care 
through  community  physicians 
operating  independent  of  the  PACE 
program,  that  is,  physicians  who  do  not 
participate  in  interdisciplinary  team 
meetings.  This  approach  is  part  of  our 
demonstration  project  airrently 
underway  in  Wisconsin.  The  evaluation 
of  the  demonstration  will  not  be 
completed  until  2005.  As  this 
demonstration  has  developed,  the  sites 
have  modified  their  use  of  community- 
based  physicians  over  time.  We  believe 
that  further  testing  and  refinement  of 
this  approach  is  needed.  We  will  follow 
the  evaluation  of  this  demonstration  to 
determine  the  optimal  policies  and 
procedures  to  require  for  PACE 
organizations  wishing  to  adopt  this 
option. 

Another  example  is  the  use  of  satellite 
locations,  where  required  PACE  Center 
services  (and  the  interdisciplinary  team 
services)  are  provided  at  various 
locations.  Altiiough  services  may  be 
provided  at  various  locations  currently, 
we  are  concerned  that  routinely 
dispersing  service  delivery  will 
fundamentally  change  the  PACE  model, 
especially  the  focus  of  services  at  the 
PACE  Center  and  care  management 
through  the  interdisciplinary  team. 

Since  this  rule  will  establish  a  process 
for  submission  and  approval  of  waiver 
requests,  we  are  removing  the  restrictive 
waiver  provisions  that  were  limited  to 
rural  and  Tribal  organizations,  that  is. 
§  460.68(c)  regarding  direct  or  indirect 
interest  in  contracts,  and,  as  noted 
previously,  the  two  waivers  in 
§  460.102(g)  related  to  employment  of 
the  primary  care  physician  and  the 
requirement  that  the  interdisciplinary 
team  primarily  serve  PACE  participants. 
Although  we  are  deleting  the  specific 
waivers  that  were  intended  to  encourage 
development  of  PACE  in  rural  or  Tribal 
areas,  we  continue  to  recognize  the 
special  need  for  flexibility  for  these 
areas  and  remain  committed  to  allowing 
waivers  to  promote  PACE  in  medically 
imderserved  areas.  Deletion  of  the 
specific  waiver  language  is  intended  to 
provide  greater  flexibility  within  the 
overall  PACE  structure.  We  remain 
committed  to  working  with  rural  and 
Tribal  communities  to  help  them 
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address  the  challenges  of  developing 
successful  PACE  programs. 
Organizations  that  seek  waiver  of  these 
or  any  other  regulatory  requirements 
would  follow  the  requirements  specified 
in  §460.26. 

We  note  that  a  PACE  organization 
requesting  a  waiver  of  the  prohibition 
on  direct  or  indirect  interest  in  contracts 
must  develop  policies  and  procedures 
for  disclosure  of  financial  interest  to  the 
governing  body,  establish  recusal 
restrictions,  and  a  process  to  record 
recusal  actions  for  review  by  CMS  and 
the  State  administering  agency.  The 
PACE  organization  must  describe  its 
disclosure  and  recusal  policies  in  its 
waiver  request. 

m.  Comments  and  Responses  to  the 
November  1999  Interim  Final 
Regulation   '  [ 

We  received  a  total  of  27  comments 
on  the  November  1999  interim  final 
regulation  (64  FR  66234),  many  of  them 
concerning  the  waiver  provisions 
published  at  §§460.68  and  460.102. 

Comment:  Most  of  the  commenters 
expressed  concern  that  the  regulation  is 
too  prescriptive  and  limits  flexibility 
and  innovation  and  Aat  the  waiver 
provisions  in  §§  460.68  and  460.102  of 
the  regulation  were  too  restrictive.  The 
commenters  argued  that  developments 
during  the  PACE  demonstration 
program  had  led  to  alternative  practices 
(primarily  associated  with  contracting 
flexibility)  that  were  not  reflected  in  the 
November  1999  interim  final  regulation. 
They  urged  CMS  to  allow  alternative 
approaches  to  meeting  the  regulatory 
intent  and  specifically  recommended 
that  we  broaden  the  limited  waivers 
provided  ill  the  regulation  targeted  to 
rural  and  Tribal  organizations  to  permit 
waiver  of  additional  requirements  by  all 
PACE  organizations.  In  addition,  section 
903  of  BIPA  provided  us  with  additional 
guidance  concerning  both  the  practices 
of  longstanding  PACE  demonstration 
programs  (grandfathering)  and  new 
organizations  which  may  apply  to 
become  PACE  organizations. 

Response:  This  interim  final 
regulation  is  a  response  to  the  portion 
of  the  November  1999  regulation  that 
dealt  with  waivers  and  flexibility.  It 
responds  to  the  concerns  raised  in  the 
public  comments  by  establishing  a 
process  through  which  approved  PACE 
organizations,  as  well  as  applicants, 
may  request  a  waiver  of  regulatory 
requirements  (§  460.26)  and  allow 
expanded  contracting  opportimities 
(§460.70).  Through  the  waiver  process, 
we  hope  to  learn  about  any  barriers  the 
PACE  requirements  create  in  developing 
new  oiganizations.  especially  those  in 


medically  underserved  areas,  and 
expanding  existing  PACE  programs. 

Once  we  have  completed  the 
transition  of  PACE  demonstrations  to 
permanent  provider  status  and  gained 
sufficient  experience  with  the  waiver 
process,  we  intend  to  develop  a  final 
rule  to  revise  the  PACE  regulation  and 
respond  to  all  the  public  comments  we 
received  on  the  November  1999  interim 
final  regulation  as  well  as  any  public 
comments  submitted  in  response  to 
publication  of  this  regulation. 

IV.  Provisions  of  the  Interim  Final  Rule 

The  regulation  amends  part  460  by 
replacing  the  term  "multidisciplinary" 
with  "interdisciplinary"  wherever  it 
appears  to  reflect  the  interactive  and 
collaborative  approach  of  the  PACE 
team. 

Section  460.10    Purpose 

We  are  amending  this  section  to 
clarify  that  subpart  B  also  establishes  a 
process  for  a  PACE  organization  to 
request  a  waiver  of  regulatory 
requirements  in  order  to  provide  for 
reasonable  flexibility  in  adapting  the 
PACE  service  delivery  model  to  the 
needs  of  particular  organizations  (such 
as  those  in  nual  areas). 

Section  460.12    Application 
Requirements 

We  are  removing  and  reserving 
paragraph  (a)(2)  to  clarify  that,  although 
CMS  may  begin  review  of  PACE 
organization  applications,  we  may  sign 
a  program  agreement  only  with  a  PACE 
organization  located  in  a  State  with  an 
approved  State  plan  amendment 
electing  PACE  as  an  optional  benefit 
under  its  Medicaid  State  plan. 

Section  460.26    CMS  Evaluation  of 
Waiver  Requests 

In  accordance  with  the  requirements 
in  section  903  of  BIPA,  we  are  adding 
this  section  to  subpart  B  to  establish  a 
process  for  a  PACE  organization  to 
request  waiver  of  regulatory 
requirements  and  to  list  provisions  that 
are  statutorily  excluded.  This  process  is 
described  in  section  n.E.  of  this 
preamble. 

Section  460.28    Notice  of  CMS 
Determination  on  Waiver  Requests 

As  required  by  section  903  of  BIPA, 
we  are  adding  this  section  to  subpart  B 
to  specify  the  time  limit  for  notification 
to  PACE  organizations  of  our  decisions 
on  waiver  requests  and  to  state  that  we 
may  withdraw  approval  of  a  waiver  for 
good  cause.  This  process  is  described  in 
section  lI.E.  of  this  preamble. 


Section  460.30    Program  Agreement 
Requirements 

We  are  revising  paragraph  (b)  to 
reflect  that  the  PACE  program 
agreement  is  a  3-party  agreement  that  is 
signed  by  CMS,  the  State  administering 
agency,  and  the  PACE  organization. 
Also,  we  are  adding  a  new  paragraph  (c) 
to  clarify  that  we  may  sign  a  program 
agreement  only  with  a  PACE 
organization  that  is  located  in  a  State 
with  an  approved  State  plan 
amendment  electing  PACE  as  an 
optional  benefit  under  its  State  plan. 

Section  460.60    PACE  Organizational 
Structure 

In  order  to  allow  for  contracting  of  a 
PACE  program  director  and  medical 
director  described  in  section  H.B.  of  this 
preamble,  we  are  amending  paragraphs 

(b)  and  (c)  to  require  that  the  PACE 
organization  employ  these  staff 
members  directly  or  have  contracts  for 
these  staff  that  meet  the  contracting 
requirements  specified  in  §460.70. 

Section  460.68    Program  Integrity 

As  discussed  in  section  n.E.  of  this 
preamble,  we  are  removing  paragraph 

(c)  and  amending  paragraph  (b)  by 
removing  the  cross  reference  to 
paragraph  (c). 

Section  460.70    Contracted  Services 

As  described  in  section  II.B.  of  this 
preamble,  we  are  amending  paragraph 
(e)  to  include  additional  contract 
requirements  where  the  PACE 
organization  chooses  to  contract  for 
interdisciplinary  team  members  or  key 
administrative  staff.  In  addition,  we  are 
adding  a  new  paragraph  (f)  to  include 
specific  contract  requirements  where 
the  PACE  organization  chooses  to 
contract  for  PACE  Center  services. 
These  changes  are  described  in  section 
n.C.  of  this  preamble.  Finally,  we  are   - 
amending  paragraph  (b)(l)(i)  to  clarify 
tbat  an  institutional  contractor,  such  as 
a  hospital  or  skilled  nursing  facility, 
must  meet  the  Medicare  or  Medicaid 
participation  requirements.  However, 
where  the  PACE  organization  is 
supplementing  its  own  staff  to  provide 
services  in  the  home  or  at  the  PACE 
Center,  certain  staffing  agencies  that 
may  not  be  Medicare  certified  providers 
may  be  used  as  long  as  the  staff  and  the 
agency  meet  applicable  State  licensure 
requirements. 

Section  460.71     Oversight  of  Direct 
Participant  Care 

In  consideration  of  the  vulnerable 
population  served  by  PACE,  we  are 
adding  this  section  to  identify  PACE 
organization  oversight  requirements  for 
PACE  employees  and  contractors  with 
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direct  patient  care  responsibilities. 
These  requirements  are  described  in 
section  II.D.  of  this  preamble. 

Section  460.102    Interdisciplinary 
Team 

We  are  amending  paragraph  (d)(2)(iii) 
to  clarify  that  interdisciplinary  team 
members  must  document  changes  of  a 
participant's  condition  in  a  participant's 
medical  record  consistent  with  the 
PACE  organization's  documentation 
policies.  This  will  ensure  that  only 
designated  team  members  have  access  to 
patients  records.  Also,  in  consideration 
of  the  expanded  contracting 
opportunities  described  in  section  II.B. 
of  this  preamble,  we  are  removing 
paragraph  (f)  that  requires  members  of 
the  PACE  interdisciplinary  team  to  be 
employed  by  the  PACE  organization. 
Finally,  we  are  removing  paragraph  (g) 
that  allows  CMS  and  the  State 
administering  agency  to  waive  the 
employment  requirement  for  the 
primary  care  physician  and  the 
requirement  that  the  interdisciplinary 
team  serve  primarily  PACE  participants. 
Since  the  PACE  organization  may 
contract  for  primary  care  physicians  in 
accordance  with  the  requirements 
specified  in  §460.70  (described  in 
section  II.B.  of  this  preamble)  and  other 
waivers  are  governed  by  §  460.26 
(described  in  section  n.E.  of  this 
preamble),  these  specific  waiver 
provisions  are  no  longer  necessary.  We 
are  amending  paragraph  (d)(3)  by 
rembving  the  cross  reference  to 
paragraph  (g). 

V.  Reqwnse  to  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  Federal  Register  documents 
published  for  comment,  we  are  not  able 
to  acknowledge  or  respond  to  them 
individually.  We  will  consider  all 
coQunents  we  receive  by  the  date  and 
time  specified  in  the  DATES  section  of 
this  preamble,  and,  when  we  proceed 
with  a  subsequent,  dociunent,  we  Will 
respond  to  the  comments  in  the 
preamble  to  that  dociunent. 

VI.  Waiver  of  Proposed  Rulemaking 

We  ordinarily  publish  a  notice  of 
proposed  rulemaking  in  the  Federal 
Register  and  invite  public  comment  on 
the  proposed  rule.  The  notice  of 
proposed  rulemaking  includes  a 
reference  to  the  legal  authority  under 
which  the  nile  is  proposed  and  the 
terms  and  substance  of  the  proposed 
rule  or  a  description  of  the  subjects  and 
issues  involved.  However,  section 
1894(f)(1)  if  the  Act  specifically  permits 
the  Secretary  to  issue  interim  final  or 
final  regulations  to  carry  out  sections 


1894  and  1934  of  the  Act.  Therefore,  we 
are  issuing  this  final  rule  on  an  interim 
basis  with  a  60-day  comment  period. 

Vn.  Collection  of  Information 
Requirements 

Under  the  Paperwork  Reduction  Act 
of  1995  (PRA),  we  are  required  to 
provide  60-day  notice  in  the  Federal 
Register  and  solicit  public  comment 
before  a  collection  of  information 
requirement  is  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval.  In  order  to  foirly 
evaluate  whether  an  information 
collection  should  be  approved  by  OMB, 
section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  requires  that  we 
solicit  comment  on  the  following  issues: 

•  The  need  for  the  information 
collection  and  its  usefulness  in  carrying 
out  the  proper  functions  of  our  agency. 

•  The  accmacy  of  our  estimate  of  the 
information  collection  biuden. 

•  The  quality,  utility,  and  clarity  of 
the  information  to  be  collected. 

•  Recommendations  to  minimize  the 
information  collection  burden  on  the 
affected  public,  including  automated 
collection  techniques. 

We  are  soliciting  public  comment  on 
each  of  these  issues  for  the  following 
sections  of  this  dociunent  that  contain 
information  collection  requirements: 

Section  460.26    CMS  Evaluation  of 
Waiver  Requests 

Section  460.26(b)  requires  a  PACE 
organization  or  prospective  PACE 
organization  to  submit  a  written  request 
to  obtain  CMS  approval  of  its  request  for 
waiver  or  modification  of  a  PACE 
regulatory  requirement.  Section 
460.26(a)  requires  that  the  request  be 
submitted  through  the  State 
administering  agency. 

The  burden  associated  with  this 
requirement  is  the  time  and  effort  to 
develop  and  submit  a  waiver  request  to 
CMS.  We  estimate  that  25  entities  will 
apply  per  year  and  that  each  entity  will 
take  3  hours  to  complete  the 
requirements  of  this  section  for  a  total 
annual  burden  of  50  hours. 

In  addition,  §  460.26(a)  requires  that  a 
waiver  request  must  be  submitted  to  the 
State  administering  agency  of  the  State 
in  which  the  program  is  located  for 
review  prior  to  submittal  to  CMS. 

The  burden  associated  with  this 
requirement  is  the  time  and  effort  for  a 
State  to  review  and  submit  waiver 
requests  to  CMS  indicating  that  it 
approves  the  waiver  requests.  We 
estimate  that  25  States  will  each  take  1 
hour  to  complete  these  requirements  for 
a  total  annual  burden  of  25  hours. 


Section  460. 71     Oversight  of  Direct 
Participant  Care 

In  summary,  §  460.71(a)  requires  a 
PACE  organization  to  develop  a 
competency  evaluation  program  to 
ensure  that  direct  participant  care  staff 
(employees  and  contractors)  have  the 
skills,  knowledge,  and  ability  to  perform 
the  duties  associated  vtrith  their 
positions. 

The  burden  associated  with  this 
requirement  is  the  time  and  effort  to 
develop  and  maintain  a  competency 
evaluation  program,  perform 
evaluations  including  evaluation  of  all 
current  staff,  and  document  the  results. 
We  estimate  that  each  organization  will 
spend  3  hours  developing  the  program, , 
50  hours  implementing  the  program  for 
all  current  staff,  and  50  hours 
maintaining  the  program  and  verifying 
the  qualifications  and  competency  of 
new  staff  and  contractors.  There  will  be 
approximately  54  PACE  organizations 
with  approximately  100  contracted  staff 
for  a  total  annual  burden  of  2700  hours. 

Section  460.102    Multidisciplinary 
Team 

Section  460.102(d)(2)(iii)  requires  the 
documention  of  any  changes  in  a 
participant's  condition  in  the 
participant's  medical  record  consistent 
with  documentation  polices  established 
by  the  medical  director. 

We  believe  that  the  burden  associated 
with  this  ICR  is  exempt  from  the  PRA 
in  accordance  with  5  CFR  1320.3(b)(2) 
because  the  time,  effort,  and  financial 
resources  necessary  to  comply  with 
these  requirements  would  be  incurred 
by  persons  in  the  normal  course  of  their 
activities. 

We  have  submitted  a  copy  of  this 
interim  final  vtith  comment  rule  to  OMB 
for  its  review  of  the  information 
collection  requirements  described 
above.  These  requirements  are  not 
effective  until  they  have  been  approved 
by  OMB. 

U  you  comment  on  these  information 
collection  and  recordkeeping 
requirements,  please  mail  copies 
directly  to  the  following:  Centers  for 
Medicare  and  Medicaid  Services,  Office 
of  Information  Services,  Security  and 
Standards  Group,  Division  of  CMS 
Enterprise  Standards,  Room  C2-26-17, 
7500  Security  Boulevard,  Baltimore,  MD 
21244-1850.  Attn:  John  Burke,  CMS- 
1201-IFC,  and  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Room  10235. 
New  Executive  Office  Building. 
Washington,  DC  20503,  Attn:  Brenda 
Aguilar,  HCFA  Desk  Officer. 
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Vm.  Regulatory  Impact  Statement 

We  have  examined  the  impacts  of  this 
rule  as  required  by  Executive  Order 
12866  (September  1993,  Regulatory 
Planning  and  Review),  the  Regulatory 
Flexibility  Act  (RFA)  (September  16, 
1980.  Pub.  L.  96-354),  section  1102(b)  of 
the  Social  Security  Act,  the  Unfunded 
Mandates  Reform  Act  of  1995  (Pub.  L. 
104-4),  and  Executive  Order  13132. 

Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives  and. 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety  effects,  distributive  impacts, 
and  equity).  A  regulatory  impact 
analysis  (RLA)  must  be  prepared  for 
major  rules  with  economically 
significant  effects  ($100  million  or  more 
in  any  1  year). 

The  RFA  requires  agencies  to  analyze 
options  for  regulatory  relief  of  small 
businesses.  For  purposes  of  the  RFA, 
small  entities  include  small  businesses, 
non-profit  organizations  and 
government  agencies.  Most  hospitals 
and  most  other  providers  and  suppliers 
are  small  entities,  either  by  non-profit 
status  or  by  having  revenues  of  $6  to 
$29  million  or  less  emnually.  For 
purposes  of  the  RFA,  all  PACE 
providers  are  considered  to  be  small 
entities.  Individuals  and  States  are  not 
included  in  the  definition  of  a  small 
entity. 

Section  1102(b)  of  the  Social  Security 
Act  (the  Act)  requires  us  to  prepare  a 
regulatory  impact  analysis  if  a  rule  may 
have  a  significant  impact  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitals.  Such  an  analysis 
must  conform  to  the  provisions  of 
section  604  of  the  RFA.  For  purposes  of 
section  1102(b)  of  the  Act,  we  define  a 
small  rural  hospital  as  a  hospital  that  is 
located  outside  of  a  Metropolitan 
Statistical  Area  and  has  fewer  than  100 
beds.  This  rule  will  not  affect  a 
significant  number  of  small  rural 
hospitals. 

This  interim  final  rule  will  affect  a 
very  limited  number  of  small  non-profit 
entities  that  are  operating,  or  seek  to 
operate,  a  PACE  program  and  request 
waiver  of  regulatory  requirements  for 
startup  or  expansion.  The  rule  will 
indirectly  affect  Medicare  beneficiaries 
and  Medicaid  recipients  who  may 
qualify  for  a  PACE  program  and  who 
might  wish  to  enroll  in  one  in  their 
geographic  area,  because  it  may  affect 
the  availability  of  those  programs.  A 
typical  mature  PACE  program  maintains 
an  enrollment  of  about  200  to  300 
individuals. 


While  we  do  not  have  data  on  which 
to  base  an  estimate  of  overall  costs  or 
savings  to  the  Medicare  and  Medicaid 
programs,  we  believe  that  any 
incremental  difference  would  be  so 
small  as  to  be  negligible.  Payment  rates 
for  PACE  are  adjusted  so  that  the  total 
payment  level  is  less  than  the  projected 
payment  that  would  have  been  made  if 
the  participants  were  not  enrolled  in 
PACE.  Thus,  the  overall  effect  of  the 
PACE  program  should  be  a  slight 
savings  for  this  small  population. 
Approved  PACE  organizations  that 
request  waivers  to  support  expansion 
activities  or  prospective  organizations 
that  request  waivers  to  support  start  up 
may  incur  a  minimal  cost  and  biuden 
associated  with  waiver  requests. 

If  this  rule  were  not  issued,  PACE 
programs  would  be  unable  to  implement 
modifications  to  PACE  regulatory 
requirements,  potentially  impeding 
their  ability  to  start  up  or  expand  their 
programs. 

We  are  not  preparing  analyses  for 
either  the  RFA  or  section  1102(b)  of  the 
Act  because  we  have  determined,  and 
we  certify,  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities  or 
a  significant  impact  on  the  operations  of 
a  substantial  number  of  small  rural 
hospitals. 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  also 
requires  that  agencies  anticipate  costs 
and  benefits  before  issuing  any  rule  that 
may  result  in  expenditure  in  any  1  year 
by  State,  local,  or  tribal  govenunents.  in 
the  aggregate,  or  by  the  private  sector,  of 
$110  million.  This  interim  final  rule 
wHl  not  mandate  any  requirements  for 
State,  local,  or  tribal  governments  nor 
would  it  result  in  expenditures  by  the 
private  sector  of  $110  million  or  more 
in  any  1  year. 

Under  Executive  Order  13132,  this 
regulation  will  not  significantly  affect 
the  States  beyond  what  is  required  and 
provided  for  under  the  BBA.  It  follows 
the  intent  and  letter  of  the  law  and  does 
not  usurp  State  authority  beyond  what 
the  BBA  requires.  This  regulation 
describes  the  processes  that  must  be 
undertaken  by  CMS,  the  States,  and 
PACE  organizations  in  order  to 
implement  the  flexibility  afforded  by 
section  903  of  BIPA. 

As  we  explained  in  the  November 
1999  interim  final  regulation  (64  FR 
66235),  sections  4801  and  4802  of  the 
BBA  clearly  describe  a  cooperative 
relationship  between  the  Secretary  and 
the  States  in  the  development, 
implementation,  and  administration  of 
the  PACE  program.  The  BIPA 
amendments  reflect  this  partnership 
between  CMS  and  the  State 


administering  agency.  However,  section 
903  of  BIPA  does  not  specifically 
provide  for  consultation  or  agreement 
by  the  States  in  making  waiver 
determinations.  Nonetheless,  it  is  our 
intention  to  engage  the  State  in 
discussion  regarding  waiver  requests 
and  to  require  the  PACE  organization  to 
submit  a  waiver  request  through  the 
State  administering  agency. 

In  addition,  we  continue  to  obtain 
State  input  in  the  early  stages  of  policy 
development  through  conference  calls 
with  State  Medicaid  Agency 
representatives.  The  calls,  which  began 
after  enactment  of  the  BBA,  have  been    ~ 
very  productive  in  understanding  the 
variety  of  State  concerns  inherent  in 
implementing  the  PACE  program.  We 
are  committed  to  continuing  this 
dialogue  with  States  after  publication  of 
this  regulation  to  ensure  this 
cooperative  atmosphere  continues  as  we 
complete  the  transition  of  the  current 
PACE  demonstration  sites  to  full 
provider  status  and  expand  access  to  the 
PACE  benefit. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  regulation 
was  reviewed  by  the  Office  of 
Management  and  Budget. 

List  of  Subjects  in  42  CFR  Part  460 

Aged,  Health  facilities.  Medicare, 
Medicaid,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  the  Centers  for  Medicare  & 
Medicaid  Services  amends  42  CFR 
Chapter  IV  as  set  forth  below: 

PART  460— PROGRAMS  OF  ALL- 
INCLUSIVE  CARE  FOR  THE  ELDERLY 
(PACE) 

1.  The  authority  citation  for  part  460 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395). 

2.  In  part  460,  revise  all  references  to 
"multidisciplinary"  to  read 
"interdisciplinary*. 

Subpart  B— PACE  OrganizatkMi 
Application  and  Waiver  Process 

3.  The  heading  for  subpart  B  is 
revised  as  set  forth  above. 

4.  Section  460.10  is  revised  to  read  as 
follows: 

§460.10    Purpose. 

This  subpart  sets  forth  the  application 
requirements  for  an  entity  that  seeks 
approval  from  CMS  as  a  PACE 
organization  and  the  process  by  which 
a  PACE  organization  may  request  waiver 
of  certain  regulatory  requirements.  The 


Federal  Register/ Vol.  67,  No.  190 /Tuesday.  October  1,  2002 /Rules  and  Regulations  61505 


purpose  of  the  waivers  is  to  provide  for 
reasonable  flexibility  in  adapting  the 
PACE  model  to  the  needs  of  particular 
organizations  (such  as  those  in  rural 
areas). 

§460.12    [AmendecQ 

5.  Section  460.12  is  amended  by 
removing  and  reserving  paragraph  (a)(2). 

6.  Sections  460.26  and  460.28  are 
added  to  subpart  B  to  read  as  follows: 

§  460.26    Submission  and  evaluation  of 
waiver  requests. 

(a)  A  PACE  organization  must  submit 
its  waiver  request  through  the  State 
administering  agency  for  initial  review. 
The  State  administering  agency 
forwards  waiver  requests  to  CMS  along 
with  any  concerns  or  conditions 
regarding  the  waiver. 

(b)  CMS  evaluates  a  waiver  request 
from  a  PACE  organization  on  the  basis 
of  the  following  information: 

(1)  The  adequacy  of  the  description 
and  rationale  for  the  waiver  provided  by 
the  PACE  organization,  including  any 
additional  information  requested  by 
CMS. 

(1)  Information  obtained  by  CMS  and 
the  State  administering  agency  in  on- 
site  reviews  and  monitoring  of  the  PACE 
organization. 

(c)  Requirements  related  to  the 
following  principles  may  not  be  waived: 

(1)  A  focus  on  frail  elderly  qualifyiilg 
individuals  who  require  the  level  of  care 
provided  in  a  nursing  facility. 

(2)  The  delivery oicomprehensive, 
integrated  acute  and  long-term  care 
services. 

(3)  An  interdisciplinary  team 
approach  to  care  management  and 
service  delivery. 

(4)  Capitated,  integrated  financing 
that  allows  the  provider  to  pool 
payments  received  from  public  and 
private  programs  and  individuals. 

(5)  The  assumption  by  the  provider  of 
full  financial  risk. 

§460.28    Notice  of  CMS  determination  on 
waiver  requests. 

(a)  Time  limit  for  notification  of 
determination.  Within  90  days  after 
receipt  of  a  waiver  request,  CMS  takes 
one  of  the  following  actions: 

(1)  Approves  the  request. 

(2)  Denies  the  request  and  notifies  the 
PACE  organization  in  writing  of  the 
basis  for  the  denial. 

(b)  Date  of  receipt.  For  purposes  of  the 
90-day  time  limit  described  in  this 
section,  the  date  that  a  waiver  request  is 
received  by  CMS  from  the  State 
administering  agency  is  the  date  on 
which  the  request  is  delivered  to  the 
address  designated  by  CMS. 

(c)  Waiver  approval.  (1)  A  waiver 
request  is  deemed  approved  if  CMS  fails 


to  act  on  the  request  within  90  days 
after  the  date  the  waiver  request  is 
received  by  CMS. 

(2)  CMS  may  withdraw  approval  of  a 
waiver  for  good  cause. 

Subpart  C — PACE  Program  Agreement 

7.  Section  460.30  is  amended  by 
revising  paragraph  (b)  and  adding 
paragraph  (c)  to  read  as  follows: 

§460.30    Program  agreement  requirement 

***** 

(b)  The  agreement  must  be  signed  by 
an  authorized  official  of  CMS,  the  PACE 
organization  and  the  State  administering 
agency. 

(c)  CMS  may  only  sign  program 
agreements  with  PACE  organizations 
that  are  located  in  States  with  approved 
State  plan  amendments  electing  PACE 
as  an  optional  benefit  under  their 
Medicaid  State  plan. 

Subpart  E— PACE  Administrative 
Requirements 

8.  In  §460.60.  paragraphs  (b)  and  (c) 
are  revised  to  read  as  follows: 

§  460.60    PACE  organizational  structure. 

***** 

(b)  Program  director.  The  organization 
must  employ,  or  contract  with  in 
accordance  with  §460.70,  a  program 
director  who  is  responsible  for  oversight 
and  administration  of  the  entity. 

(c)  Medical  director.  The  organization 
must  employ,  or  contract  with  in 
accordance  with  §460.70,  a  medical 
director  who  is  responsible  for  the 
delivery  of  participant  care,  for  clinical 
outcomes,  and  for  the  implementation, 
as  well  as  oversight,  of  the  quality 
assessment  and  performance 
improvement  prt^ram. 
***** 

9.  In  §  460.68  the  following  changes 
are  made: 

a.  Paragraph  (b)  is  revised. 

b.  Paragraph  (c)  is  removed  and 
reserved. 

The  revision  reads  as  follows: 

§460.68    Program  integrity. 

•        •        *         •        * 

(b)  Direct  or  indirect  interest  in 
contracts.  No  member  of  the  PACE 
organization's  governing  body  or  any 
immediate  family  member  may  have  a 
direct  or  indirect  interest  in  any  contract 
that  supplies  any  administrative  or  care- 
related  service  or  materials  to  the  PACE 
organization. 
***** 

10.  In  §460.70.  the  following  changes 
are  made: 

a.  Paragraph  (b)  introductory  text  is 
republished  and  (b)(l)(i)  is  revised. 


b.  Paragraph  (e)  introductory  text  is 
republished  and  (e)(2)  is  revised. 

c.  Paragraph  (e)(5)  introductory  text  is 
republished  and  paragraphs  (e)(5)(vi) 
through  (ix)  and  (f)  are  added. 

The  revisions  and  additions  read  as 
follows: 

§460.70    Contracted  services. 

***** 

(b)  Contract  requirements.  A  contract 
between  a  PACE  organization  and  a 
contractor  must  meet  the  following 
requirements: 

(1)  *  *  * 

(i)  An  institutional  contractor,  such  as 
a  hospital  or  skilled  nursing  facility, 
must  meet  Medicare  or  Medicaid 
participation  requirements. 
***** 

(e)  Content  of  contract.  Each  contract 
must  be  in  writing  and  include  the 
following  information: 

(1)  *  *  * 

(2)  Services  furnished  (including 
work  schedule  if  appropriate). 
***** 

(5)  Contractor  agreement  to  do  the 
following: 

***** 

(vi)  Agree  to  perform  all  the  duties 
related  to  its  position  as  specified  in  this 
part. 

(vii)  Participate  in  interdisciplinary 
team  meeting  as  required. 

(viii)  Agree  to  be  accountable  to  the 
PACE  organization. 

(ix)  Cooperate  with  the  competency 
evaluation  program  and  direct 
participant  care  requirements  specified 
in  §460.71. 

(f)  Contracting  with  another  entity  to 
furnish  PACE  Center  services.  (1)  A 
PACE  organization  may  only  contract 
for  PACE  Center  services  if  it  is  fiscally 
sound  as  defined  in  §  460.80(a)  of  this 
part  and  has  demonstrated  competence 
with  the  PACE  model  as  evidenced  by 
successful  monitoring  by  CMS  and  the 
State  administering  agency. 

(2)  The  PACE  organization  retains 
responsibility  for  all  participants  and 
may  only  contract  for  the  PACE  Center 
services  identified  in  §  460.98(d). 

11.  Section  460.71  is  added  to  subpart 
E  to  read  as  follows: 

§  460.71    OversigM  of  direct  participant 


(a)  The  PACE  oi^ganization  must 
ensure  that  all  employees  and 
contracted  staff  furnishing  care  directly 
to  participants  demonstrate  the  skills 
necessary  for  performance  of  their 
position. 

(1)  The  PACE  organization  must 
provide  each  employee  and  all 
contracted  staff  with  an  orientation.  The 
orientation  must  include  at  a  minimum 
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the  organization's  mission,  philosophy, 
policies  on  participant  rights, 
emergency  plan,  ethics,  the  PACE 
benefit,  and  any  policies  related  to  the 
job  duties  of  specific  staff. 

(2)  The  PACE  organization  must 
develop  a  competency  evaluation 
program  that  identifies  those  skills, 
knowledge,  and  abilities  that  must  be 
demonstrated  by  direct  participant  care 
staff  (employees  and  contractors). 

(3)  The  competency  program  must  be 
evidenced  as  completed  before 
performing  participant  care  and  on  an 
ongoing  basis  by  qualified  professionals. 

W  The  PACE  organization  must 
designate  a  staff  member  to  oversee 
these  activities  for  employees  and  work 
with  the  PACE  contractor  liaison  to 
ensure  compliance  by  contracted  staff. 

(b)  The  PACE  organization  must 
develop  a  program  to  ensure  that  all 
staff  furnishing  direct  participant  care 
services  meet  the  following 
requirements: 

(1)  Comply  with  any  State  or  Federal 
requirements  for  direct  patient  care  staff 
in  their  respective  settings. 

(2)  Comply  with  the  requirements  of 
§  460.68(a)  regarding  persons  with 
criminal  convictions. 

(3)  Have  verified  current  certifications 
or  licenses  for  their  respective  positions. 

(4)  Are  free  of  communicable 
diseases. 

(5)  Have  been  oriented  to  the  PACE 
program. 

(6)  Agree  to  abide  by  the  philosophy, 
practices,  and  protocols  of  the  PACE 
organiztion. 

Subpart  F— PACE  Sarvices 

12.  In  §460.102.  the  following 
changes  are  made:  a.  Paragraph  (d)(2) 
introductory  text  is  republished  and 
(d)(2)(iii)  is  revised. 

b.  Paragraph  (d)(3)  is  amended  by 
removing  "Except  as  specified  in 
paragraph  (g)  of  this  section". 

c.  Paragraphs  (f)  and  (g)  are  removed. 
The  revisions  read  as  follows: 

§460.102    Interdisciplinary  team. 

*  *        *        *        • 

(d)*  *  *  ' 

(2)  Each  team  member  is  responsible 
for  the  following:      i 

*  *        •        •        • 

(iii)  Documenting  changes  of  a 
participant's  condition  in  the 
participant's  medical  record  consistent 
with  documentation  polices  established 
by  the  medical  director. 

*  •        •        •        * 

(Catalog  of  Federal  Domestic  Assistance 

Program  No.  93.778.  Medical  Assistance 

Program) 

(Catalog  of  Federal  Domestic  Assistance 

Program  No.  93.773.  Mpdicare — Hospital 


Insurance;  and  Program  No.  93.774, 
Medicare — Supplementary  Medical 
Insurance.  Program) 

Dated:  July  17,  2002. 
Thomas  A.  Scully, 

Administrator.  Centers  for  Medicare  6^ 
Medicaid  Services. 

Approved:  September  16,  2002. 
Tommy  G.  Thompson, 

Secretary. 

[FR  Doc.  02-24858  Filed  9-27-02:  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Office  of  Hearings  and  Appeals 

43  CFR  Part  4 
RIN1090-AA82 

Special  Rules  Applicable  to  Surface 
Coal  Mining  Hearings  and  Appeals 

agency:  Office  of  Hearings  and  Appeals, 

Interior. 

action:  Final  rule. 

summary:  The  Office  of  Hearings  and 
Appeals  is  publishing  final  rules  to 
update  addresses  and  telephone 
numbers  and  to  conform  cross- 
references  and  language  in  existing  rules 
with  rules  of  the  Office  of  Surface 
Mining  Reclamation  and  Enforcement. 
DATES:  Effective  Date:  October  1,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Will 
A.  Irwin,  Administrative  Judge,  Interior 
Board  of  Land  Appeals,  801  N.  Quincy 
Street,  Suite  300.  Arlington,  Virginia 
22203.  Phone  703-235-3750. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  rules  governing  procedures  for 
hearings  and  appeals  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA),  30  U.S.C.  1201-1328 
(2000).  that  appear  in  Title  43,  Part  4, 
Subpart  L,  of  the  Code  of  Federal 
Regulations  (CFR)  have  been  adopted  by 
the  Office  of  Hearings  and  Appeals 
(OHA)  at  various  times  since  that  statute 
was  enacted.  Over  the  years  some  of  the 
addresses,  phone  numbers,  cross 
references,  and  language  of  those  rules 
have  become  out  of  date.  For  example, 
the  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM) 
adopted  final  rules  in  December  2000, 
65  FR  79582  (Dec.  19,  2000)  in  Title  30 
CFR.  The  result  is  that  the  language  and 
section  numbers  in  OHA's  existing  rules 
in  43  CFR  part  4,  subpart  L,  that  refer 
to  OSM's  rules  do  not  correspond  to  the 
language  and  section  numbers  in  OSM's 
recent  rules.  The  final  rules  OHA  adopts 


today  are  intended  only  to  make 
technical  amendments  to  the  rules  in 
Subpart  L  so  that  they  will  conform  to 
the  rules  in  30  CFR  and  otherwise  be  up 
to  date. 

Definitions 

Some  rules  in  43  CFR,  Part  4,  Subpart 
L,  use  the  abbreviation  "OSM"  for  the 
Office  of  Surface  Mining  Reclamation 
and  Enforcement  and  some  rules  use 
"OSMRE."  As  OSM's  definition  in  30 
CFR  700.5  makes  clear,  the  two 
abbreviations  have  the  same  meaning. 
The  definition  in  43  CFR  4.1100(e)  is 
revised  to  correspond  to  OSM's 
definition. 

Jurisdiction  of  the  Board 

The  cross  reference  in  43  CFR 
4.1101(a)  to  the  jurisdiction  of  the 
Board,  "as  set  forth  in  43  CFR  4.1(4)," 
is  out  of  date.  In  1982,  the  Interior  Board 
of  Surface  Mining  and  Reclamation 
Appeals  (IBSMA)  was  abolished  and 
jurisdiction  over  appeals  under  SMCRA 
was  transferred  to  the  Interior  Board  of 
Land  Appeals  (IBLA).  See  49  FR  7564- 
7565  (March  1,  1984);  48  FR  22370  (May 
18,  1983).  IBLA's  jurisdiction  is  now  set 
forth  in  4.1(b)(3),  so  4.1101(a)  is 
amended  to  read  "as  set  forth  in  43  CFR 
4.1(b)(3)." 

In  addition,  the  reference  in  4.1101(a) 
to  43  CFR  4.21(c)  is  out  of  date.  When 
4.V101  was  adopted  in  1978,  4.21(c) 
dealt  with  requests  for  reconsideration. 
43  CFR  4.21  was  amended  in  1993, 
however,  and  4.21(c)  became  4.21(d).  58 
FR  4939,  4941  (Jan.  19,  1993).  The 
reference  in  4.1101(a)  is  revised  to 
conform  to  the  1993  amendment  of  4.21. 

Several  rules  have  been  added  to 
Subpart  L  since  that  subpart  was 
originally  promulgated  in  August  1978, 
i.e.,  sections  4.1350-4.1356,  4.1360- 
4.1369,  4.1370-4.1377,  4.1380-4.1387, 
and  4.1390-4.1394.  Some  subjects 
covered  in  the  rules  that  have  been 
added  are  not  specifically  included  in 
the  list  of  subjects  imder  the  Board's 
jurisdiction  in  4.1101(a)(l)-(7).  The 
subjects  not  included  by  the  rules  that 
have  been  added  to  Subpart  L  are 
therefore  added  to  the  list  in  4.1101(a) 
as  (8)-(ll)  and  previous  sections  (8)  and 
(9)  are  renumbered  (12)  and  (13). 

Service 

Some  of  the  jurisdictions,  addresses, 
and  telephone  numbers  of  the  offices  of 
the  Office  of  the  Solicitor  that  are  to 
receive  service  of  a  document  under  43 
CFR  4.1109(a)(1)  and  (a)(3)  have 
changed.  4.1109(a)(2)  is  amended  to 
reflect  these  changes. 
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Suspension  or  Revocation  of  Permits 
Under  Section  521(a)(4}  of  the  Act 

The  rules  in  4.1190-4.1196  of  Subpart 
L,  adopted  in  1978,  provide  procedures 
to  review  an  OSM  order  to  show  cause 
why  a  permit  should  not  be  suspended 
or  revoked  under  the  rule  adopted  by 
OSM  in  December  1977  for  the  initial 
regulatory  program.  See  30  CFR  722.16. 
The  rules  in  Subpart  L  have  not  been 
revised  since  OSM  adopted  its 
permanent  regulatory  program  rule 
governing  such  proceedings  in  1979.  30 
CFR  843.13.  OSM  revised  that  rule  in 
1982.  The  rules  in  4.1190-4.1196  are 
revised  to  adjust  the  timing  of  the  filing 
of  an  OSM  Director's  order  with  OHA 
(4.1190(a));  to  delete  references  to  the 
initial  regulatory  program  rule  (4.1192 
and  4.1194);  to  add  a  requirement  for 
notice  of  a  hearing  contained  in  30  CFR 
843.13(b)  (new  4.1193);  and  to 
redesignate  former  4.1193,  4.1194, 

4.1195,  and  4.1196  as  4.1194.  4.1195. 

4.1196,  and  4.1197. 

Applications  for  Review  of  Alleged 
Discriminatory  Acts  Under  Section  703 
of  the  Act 

It  is  30  CFR  Part  865  rather  than  Part 
830  that  contains  the  OSM  regulations 
governing  review  of  alleged 
discriminatory  actions.  Therefore,  the 
references  in  4.1200  and  4.1204  to  the 
regulations  in  30  CFR  are  amended. 

Determination  on  an  Application 
Concerning  an  Order  of  Cessation 

The  telephone  numbers  of  the  OSM 
field  offices  that  are  to  receive  telephone 
notice  of  an  application  for  review 
under  4.1266(b)(2),  and  the  states  served 
by  those  field  offices,  are  tipdated. 

Appeals  to  the  Board  From  Decisions  or 
Orders  of  Administrative  Law  Judges 

Since  Subpart  L  was  adopted  in  1978, 
OSM  has  added  Part  845  to  30  CFR.  43 
CFR  4.1270(f)  is  therefore  amended  to 
refer  to  this  part  as  well  as  part  723. 

43  CFR  4.1276(a),  which  provides  that 
a  party  may  move  for  reconsideration  of 
a  Board  decisiog,  refers  to  43  CFR 
4.21(c).  When  4.21  was  amended  in 
1993,  paragraph  (c)  was  redesignated 
paragraph  (d).  58  FR  4939,  4941  (Jan.  19, 
1993).  4.1276(a)  is  therefore  amended  to 
refer  to  subsection  (d). 

Request  for  Hearing  on  a  Preliminary 
Finding  Concerning  a  Demonstrated 
Pattern  of  Willful  Violations  Under 
Section  510(c)  of  the  Act 

In  December  2000,  OSM  adopted  30 
CFR  774.11,  "Post-permit  issuance 
requirements  for  regulatory  authorities 
and  other  actions  based  on  ownership, 
control,  and  violation  information." 
That  regulation  requires  OSM  to  serve  a 


"preliminary  finding  of  permanent 
permit  ineligibility"  under  section 
510(c)  of  the  Act  if  an  applicant  or 
operator  controls  or  has  controlled 
surface  coal  mining  and  reclamation 
operations  with  a  demonstrated  pattern 
of  willful  violations  and  the  violations 
are  of  such  nature  and  duration  with 
such  resulting  irreparable  damage  to  the 
environment  as  to  indicate  an  intent  not 
to  comply  with  the  Act,  its 
implementing  regulations,  the 
regulatory  program,  or  a  permit.  In 
making  such  a  finding  OSM  will  only 
consider  control  relationships  and 
violations  that  would  make  or  would 
have  made  the  applicant  or  operator 
ineligible  for  a  permit  under  30  CFR 
773.12(a)  and  (b).  30  CFR  774.11(c),  65 
FR  79582,  79667  (Dec.  19,  2000).  An 
applicant  or  operator  may  request  a 
hearing  on  a  preliminary  finding  of 
permanent  permit  ineligibility  under  43 
CFR  4.1350  through  4.1356.  30  CFR 
774.11(d). 

The  OHA  rules  referred  to  in  30  CFR 
774.11(d)  that  provide  procediues  for 
review  of  a  preliminary  finding  under 
section  510(c)  of  the  Act,  4.1350-4.1356, 
were  adopted  in  1987  and  1991  and 
their  language  does  not  conform  to  the 
language  adopted  in  OSM's  more  recent 
rules.  OHA's  rules  in  4.1350,  4.1351, 
4.1352,  and  4.1355  are  therefore 
amended  to  do  sot 

Review  of  an  OSM  Notice  That  an 
Applicant  Is  Ineligible  for  a  Permit 

The  rules  OSM  adopted  in  December 
2000  provide  that  OSM  is  to  provide 
written  notice  of  its  decision  that  an 
applicant  is  ineligible  for  a  permit  under 
section  510(c)  of  the  Act.  The  notice  is 
to  tell  the  applicant  of  its  appeal  rights 
under  30  CFR  Part  775  and  43  CFR 
4.1360  through  4.1369.  30  CFR 
773.12(e),  65  FR  79582,  79664  (Dec.  19, 
2000). 

OHA's  regulations  in  43  CFR  4.1360- 
4.1369  set  forth  the  procedures  for 
administrative  review  of  OSM  decisions 
concerning  permits.  4.1360,  however, 
does  not  list  review  of  an  OSM  decision 
under  30  CFR  773.12  that  an  applicant 
is  ineligible  for  a  permit.  A  new 
subsection  (e)  is  therefore  added  to 
4.1360  to  include  such  a  decision. 

Review  of  OSM  Decisions  Proposing  To 
Suspend  or  Rescind  or  Suspending  or 
Rescinding  Improvidently  Issued 
Permits 

When  OSM  published  its  regulations 
in  December  2000,  it  revised  30  CFR 
773.21-773.23  concerning 
improvidentlv-issued  permits.  See  65 
FR  79582,  79665-79666  (Dec.  19,  2000). 
In  doing  so,  OSM  changed  the 
subsections  under  which  it  would  issue 


notices  of  proposed  suspension  or 
rescission  and  notices  of  suspension  or 
rescission.  Therefore,  the  cross 
references  in  43  CFR  4.1370-4.1372  to 
OSM's  regulations  need  to  be  changed 
to  reflect  the  correct  subsections,  and  43 
CFR  4.1372(a)(1),  4.1374(a)  and 
4.1376(a)  are  amended  to  refer  to  both 
types  of  notices. 

Review  of  OSM  Decisions  Concerning 
Ownership  or  Control 

In  its  December  2000  regulations, 
OSM  eliminated  30  CFR  773.24,  revised 
30  CFR  773.25,  and  added  773.26- 
773.28  concerning  challenges  to  an 
OSM  "ownership  or  control  listing  or 
finding."  See  65  FR  79582,  79666- 
79667  (Dec.  19,  2000).  Any  person  who 
receives  a  vmtten  decision  from  OSM  in 
response  to  a  challenge  to  a  listing  or 
finding  of  ownership  or  control  "and    * 
who  wishes  to  appeal  that  decision, 
must  exhaust  administrative  remedies 
under  the  procedures  at  43  CFR  4.1380 
through  4.1387  or,  when  a  State  is  the 
regulatory  authority,  the  State  regulatory 
program  counterparts,  before  seeking 
judicial  review."  30  CFR  773.28(e). 

These  changes  in  OSM's  rules  require 
conforming  changes  in  OHA's  rules  that 
provide  procedures  for  review  of  such 
OSM  decisions.  43  CFR  4.1380  and 
4.1381(a)  are  amended  accordingly. 

Review  of  OSM  Determinations  Under 
30  CFR  Part  761 

On  December  17,  1999,  OSM  adopted 
rules  redefining  when  a  person  has 
valid  existing  rights  (VER)  to  conduct 
surfece  coal  mining  operations  on  lands 
listed  in  section  522(e)  of  the  Act,  30 
U.S.C.  1272(e);  establishing  procedures  . 
for  submitting  requests  for  \^R 
determinations;  modifying  the 
exception  from  the  statutory  limitations 
and  prohibitions  for  existing  operations; 
and  revising  the  procedures  for 
compatibility  findings  for  surface  coal 
mining  operations  on  federal  lands  in 
national  forests.  64  FR  70766  (Dec.  17, 
1999). 

OHA's  rules  for  obtaining  review  of 
OSM  determinations  under  section 
522(e)  were  adopted  in  1987  and  1991. 
The  existing  43  CFR  4.1390  states  that 
those  rules  "set  forth  procedures  for 
obtaining  review  pursuant  to  30  CFR 
761.12(h)  of  a  determination  by  OSM 
that  a  person  holds  or  does  not  hold  a 
valid  existing  right." 

The  preamole  to  OSM's  December 
1999  rules  explained  that  30  CFR  761.12 
was  reorganized  and  recodified.  Former 
761.12(h)  is  now  761.16(f).  64  FR  70766. 
70804  col.  2  (Dec.  17,  1999).  761.16(f) 
provides  for  administrative  review  of  an 
OSM  determination  that  a  person  does, 
or  does  not  have  valid  existing  rights. 
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This  rule  therefore  amends  4.1390  to 
change  the  reference  from  30  CFR 
761.12  to  761.16. 

Existing  §4.1390  also  states  that 
OHA's  rules  provide  procedures  for 
review  of  OSM  detarminations  "that 
surface  coal  mining  operations  did  or 
did  not  exist  on  the  date  of  enactment 
of  the  Act.  on  lands  where  operations 
are  prohibited  or  limited  by  section 
522(e)  of  the  Act." 

In  December  1999,  OSM  explained 
that  it  removed  "the  portion  of  former 
30  CFR  761.12(h)  that  provided  for 
administrative  appeals  of  existing 
operation  determinations': 

The  exception  for  existing  operations  in  30 
CFR  761.12  does  not  require  any  affirmative 
action  or  decision  on  the  part  of  either  the 
permittee  or  the  regulatory  authority.  As 
explained  in  Part  XVI  of  this  preamble,  the 
exception  for  existing  operations  merely 
allows  an  already  permitted  operation  to 
continue  operating  within  the  permit 
boundaries  in  existence  at  the  time  that  the 
land  comes  under  the  protection  of  section 
522(e)  and  30  CFR  761.11.  Hence,  there  is  no 
action  or  decision  to  appeal. 

64  FR  70766.  70804.  col.  2  (Dec.  17, 
1999).  OSM's  explanation  in  Part  XVI 
states: 

[Wlhen  lands  covered  by  an  approved 
permanent  program  permit  come  under  the 
protection  of  30  CFR  761.11  and  section 
522(e)  after  permit  issuance,  the  permittee 
has  the  right  to  continue  to  operate  on  those 
lands  under  the  exception  for  existing 
operations  unless  the  regulatory  authority 
orders  the  permittee  to  revise  the  permit  to 
remove  those  lands  from  the  permit  area  in 
accordance  with  the  procedures  and  criteria 
of  30  CFR  774.13.  A  person  who  believes  that 
a  permit  has  been  improperly  issued  because 
a  protected  feature  came  into  existence  before 
rather  than  after  permit  issuance  has  the 
option  of  either  filing  a  timely  challenge  to 
approval  of  the  permit  application  or 
submitting  a  complaint  to  the  regulatory 
authoritv  in  accordance  with  the  State 
program  counterpart  to  30  CFR  842.12  or  to 
us  under  30  CFR  842.12.  If  the  permit  is 
ultimately  found  to  be  defective,  the 
regulatory  authority  must  require  that  the 
permittee  revise  the  permit  in  accordance 
with  39  CFR  774.13. 

64TR  70766.  70803  col.  1  (Dec.  17, 
1999).  This  rule  therefore  amends 
4.1390  to  remove  the  reference  to 
existing  operation  determinations. 

Finafly,  existing  §  4.1390  states  that 
the  rules  set  forth  the  procediues  "for 
obtaining  review  pursuant  to  30  CFR 
761.12(h)  of  a  determination  by  OSM 
*  *  *  that  surface  coal  mining 
operations  may  be  permitted  within  the 
boundaries  of  a  national  forest  in 
accordance  with  section  522(e)(2)."  This 
statement  was  adopted  in  error.  The 
former  30  CFR  761.12(h)  did  not  refer  to 
such  determinations.  Under  section 
522(e)(2),  it  is  the  Secretary,  not  OSM, 


who  makes  a  finding  "that  there  are  no 
significant  recreational,  timber, 
economic,  or  other  values  which  may  be 
incompatible  with  such  sinface  mining 
operations  and  *  *  *."  See  30  CFR 
761.11(b),  761.13.  OSM's  December 
1999  rules  make  clear  that  this  authority 
is  reserved  by  the  Secretary.  30  CFR 
740.4(a)(5),  745.13(p).  The  IBLA  is 
delegated  authority  to  decide  appeals 
from  decisions  on  behalf  of  the 
Secretary;  it  does  not  have  authority  to 
review  decisions  made  by  the  Secretary. 
See  Alamo  Ranch  Co..  Inc..  135  IBLA 
61.  67-68  (1996).  This  rule  therefore 
amends  4.1390  to  remove  the  reference 
to  compatibility  determinations  under 
30  CFR  761.11(b),  761.13. 

Section  4.1391(a)  is  revised  to  reflect 
the  amendments  to  4.1390. 

A  VER  determination  may  either  be 
made  independently  or  in  conjimction 
with  a  decision  on  an  application  for  a 
permit  or  a  permit  boundary  revision. 
30  CFR  716.16(b).  It  would  not  be  made 
in  connection  with  an  application  for  a 
permit  renewal  or  for  the  transfer, 
assignment,  or  sale  of  permit  rights,  nor 
does  section  522(e)  apply  to  coal 
exploration.  64  FR  70766,  70819  (Dec. 
17,  1999).  Therefore,  4.1391(b)(1)  and 
(2)  are  revised  to  delete  references  to 
those  applications. 

Because  one  need  not  be  a  permit 
applicant  to  request  a  VER 
determination,  4.1394(a)  is  revised  to 
refer  to  "a  person  who  requested  the 
determination."  4.1394(b)  is  revised  to 
reflect  the  scope  of  4.1390,  as  amended. 

II.  Procedural  Requirements 

A.  Review  Under  Procedural  Statutes 
and  Executive  Orders 

1.  Regulatory  Planning  and  Review  (E.O. 
12688) 

In  accordance  with  the  criteria  in 
Executive  Order  12866,  this  document 
is  not  a  significant  rule.  The  Office  of 
Management  and  Budget  has  not 
reviewed  this  rule  under  Executive 
Order  12866. 

a.  This  rule  will  not  have  an  annual 
economic  effect  of  $100  million  or 
adversely  affect  an  economic  sector, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
other  units  of  government.  A  cost- 
benefit  and  economic  analysis  is  not 
required.  These  amended  rules  will 
have  virtually  no  effect  on  the  economy 
because  they  are  simply  providing 
updated  addresses  and  phone  numbers 
and  correcting  references  to  and 
quotations  from  other  regulations. 

b.  This  rule  will  not  create 
inconsistencies  with  or  interfere  with 
other  agencies'  actions.  These  rules  will 
conform  the  rules  in  43  CFR  part  4, 


subpart  L,  with  current  information 
about  other  agencies,  thereby  making 
the  rules  consistent  rather  than 
inconsistent  with  actions  that  have  been 
taken  by  other  agencies. 

c.  This  rule  does  not  alter  the 
budgetary  effects  of  entitlements,  grants, 
user  fees,  loan  programs,  or  the  rights 
and  obligations  of  their  recipients. 
These  rules  have  to  do  only  with  the 
procedures  fw  hearings  and  appeals  of 
OSM  decisions,  not  with  entitlements, 
grants,  user  fees,  loan  programs,  or  the 
rights  and  obligations  of  their  recipients, 
and  they  make  no  substantive  changes 
in  the  procedures. 

d.  This  rule  does  not  raise  novel  legal 
or  policy  issues.  Because  these  rules 
only  make  technical,  conformmg 
changes  to  details  such  as  addresses  and 
phone  numbers  applicable  to 
procedures  for  hearings  and  appeals, 
they  raise  no  policy  or  legal  issues, 
novel  or  otherwise. 

2.  Regulatory  Flexibility  Act 

The  Department  of  the  Interior 
certifies  that  this  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  niunber  of  small  entities  as 
defined  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  The  changes 
in  addresses,  phone  niunbers,  citations 
to  and  quotations  from  other  rules  will 
have  no  effect  on  small  entities.  A  Small 
Entity  Compliance  Guide  is  not 
required. 


3.  Small  Business  Regulatory 
Enforcement  Fairness  Act 

This  rule  is  not  a  major  rule  under  5 
U.S.CT  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 

a.  This  rule  does  not  have  an  annual 
effect  on  the  economy  of  $100  million 
or  more.  The  changes  in  phone 
numbers,  addresses,  citations,  etc., 
made  by  these  rules  should  have  no 
effect  on  the  economy. 

b.  This  rule  will  not  cause  a  major 
increase:in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions. 
Updating  and  correcting  the  information 
in  the  existing  rules  in  43  CFR  part  4, 
subpart  L,  will  save  citizens,  individual 
industries,  and  government  agencies 
resources  that  would  have  been  wasted 
utilizing  the  outdated  information,  e.g.. 
phone  niunbers  and  addresses. 

c.  This  rule  does  not  have  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  U.S. -based 
enterprises  to  compete  with  foreign- 
based  enterprises.  The  housekeeping 
changes  in  these  rules  will  have  no 
effects,  adverse  or  beneficial,  on 


Federal  Register / Vol.  67,  No.  190 /Tuesday,  October  1,  2002 /Rules  and  Regulations  61509 


competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S.-based  enterprises  to  compete 
with  foreign-based  enterprises. 

4.  Unfunded  Mandates  Reform  Act 

In  accordance  with  the  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1501  et 
seq.y. 

a.  This  rule  does  not  have  a 
significant  or  imique  effect  on  State, 
local,  or  tribal  governments  or  the 
private  sector.  Small  governments  rarely 
request  hearings  or  appeals  imder  the 
Surface  Mining  Act,  and  these  rules 
would  neither  uniquely  nor 
significantly  affect  them  because  these 
ndes  only  bring  existing  rules  up  to  date 
by  correcting  addresses,  phone 
niunbers,  etc.  A  statement  containing 
the  information  required  by  the 
Unfunded  Mandates  Reform  Act,  2 
U.S.C.  1531  et  seq.,  is  not  required. 

b.  This  rule  does  not  produce  an 
imfunded  Federal  mandate  of  $100 
million  or  more  on  State,  local,  or  tribal 
governments  or  the  private  sector  in  any 
year,  i.e.,  it  is  not  a  "significant 
regulatory  action"  under  the  Unfunded 
Mandates  Reform  Act. 

5.  Takings  (E.O.  12630) 

In  accordance  with  Executive  Order 
12630,  the  rule  does  not  have  significant 
takings  implications.  A  takings 
implication  assessment  is  not  required. 
These  amendments  to  procediu^l  rules 
have  no  effect  on  property  rights. 

6.  Federalism  (E.O.  13132) 

In  accordance  with  Executive  Order 
13132,  the  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 
The  only  potential  effect  on  states 
would  be  that  "primacy"  states,  i.e., 
those  approximately  two  dozen  states 
with  approved  state  programs  under  the 
Surface  Mining  Act,  may  have  to  amend 
some  of  their  procedural  regulations  to 
correspond  to  the  changes  made  in  these 
rules,  and  those  amendments  would  not 
be  significant.  A  Federalism  Assessment 
is  not  required. 

7.  Civil  Justice  Reform  (E.O.  12988) 

In  accordance  with  Executive  Order 
12988,  the  Office  of  the  Solicitor  has 
determined  that  this  rule  does  not 
unduly  burden  the  judicial  system  and 
does  not  meet  the  requirements  of 
sections  3(a)  and  3(b)(2)  of  the  Order. 
These  rules,  because  they  bring  up  to 
date  ndes  about  jurisdiction,  agency 
addresses  and  phone  numbers,  and  the 
language  and  citation  of  rules,  will 
relieve,  not  burden,  both  administrative 
and  judicial  tribunals. 


8.  Paperwork  Reduction  Act 

This  regulation  does  not  require  an 
information  collection  from  10  or  more 
parties,  and  a  submission  imder  the 
Paperwork  Reduction  Act  is  not 
required.  An  OMB  form  83-1  has  not 
been  prepared  and  has  not  been 
approved  by  the  Office  of  Policy 
Analysis.  Tbese  rules  provide  the  public 
with  updated  information  concerning 
hearings  and  appeals  under  the  Siuface 
Mining  Act;  they  do  not  require  the 
public  to  provide  information. 

9.  National  Environmental  Policy  Act 

The  Department  has  analyzed  this 
rule  in  accordance  with  the  criteria  of 
the  National  Environmental  Policy  Act 
of  1969  (NEPA)  and  516  DM.  This  rule 
does  not  constitute  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  himian  environment.  An 
environmental  impact  assessment  or 
enviroiunental  impact  statement  under 
NEPA  is  not  required.  Because  of  the 
strictly  organizational  and  procedural 
contents  of  this  rule,  it  is  categorically 
excluded  itom  NEPA  review  under  516 
DM. 

10.  Govemment-to-Govemment 
Relationship  With  Tribes 

In  accordance  with  the  President's 
memorandum  of  April  29,  1994, 
"Govemment-to-Govemment  Relations 
with  Native  American  Tribal 
Governments"  (59  FR  22951).  E.O. 
13175,  and  512  DM  2,  the  Department 
of  the  Interior  has  evaluated  potential 
effects  of  these  rules  on  Federally 
recognized  Indian  tribes  and  has 
determined  that  tbere  are  no  potential 
effects.  These  rules  do  not  affect  Indian 
trust  resoiut:es;  they  provide  updated 
information  about  procedures  for 
hearings  and  appeals  of  decisions  of  the 
Office  of  Siuface  Mining  imder  the 
Surface  Mining  Act. 

11.  Effects  on  the  Nation's  Energy 
Supply 

In  accordance  with  Executive  Order 
13211,  this  regulation  does  not  have  a 
significant  effect  on  the  nation's  energy 
supply,  distribution,  or  use.  The 
changes  of  address,  telephone  numbers, 
and  cross-references  to  other  regulations 
are  simply  updating  of  information  and 
will  not  ajffect  energy  supply  or 
consumption. 

B.  Determination  of  Good  Cause  for 

Immediate  Effect 

The  Department  has  determined  that 
this  rule  should  be  effective 
immediately  because  it  updates  the 
Code  of  Federal  Regulations  to  include 
accurate  information.  Delaying  the 
effective  date  by  30  days  as  required  by 


5  U.S.C.  553(d)  would  mean  that  parties 
to  appeals  would  not  have  correct 
information,  resulting  in  delays  and 
inconvenience.  A  delayed  effective  date 
would  also  mean  that  the  revisions  in 
this  mle  would  not  appear  in  the^oon- 
to-be  published  annual  revision  of  title 
43  of  the  Code  of  Federal  Regulations. 
This  would  mean  that  for  the  next  year 
anyone  considting  title  43  Part  4 
Subpart  L  would  receive  inaccurate 
information  about  filing  appeals.  For 
these  reasons,  good  cause  exists  for 
making  this  rule  effective  immediately 
upon  publication  under  5  U.S.C. 
553(d)(3). 

C.  Determination  To  Issue  Final  Rule 
Without  Notice  and  Comment 

The  Department  has  determined  that 
the  public  notice  and  comment 
provisions  of  the  Administrative 
Procedure  Act,  5  U.S.C.  553(b),  do  not 
apply  to  this  mlemaldng  because  the 
changes  made  relate  solely  to  matters  of 
agency  organization,  procedure,  and 
practice.  'These  mles  are  procedural,  not 
substantive,  and  they  only  change 
addresses,  phone  numbers,  cross 
references  to  other  rules,  and  language 
to  conform  to  language  in  other  rules. 
They  therefore  satisfy  the  exemption 
from  notice  and  comment  rulemaking  in 
5  U.S.C.  553(b)(A). 

List  of  Sub|ect8  in  43  CFR  Part  4 

Administrative  practice  and 
procedure;  Mines;  Public  lands;  Surface 
mining. 

Dated:  September  19.  2002. 

P.  Lynn  Scarlett, 

Assistant  Secretary — Policy,  Management 
and  Budget. 

For  the  reasons  set  forth  in  the 
preamble,  the  Office  of  Hearings  and 
Appeals  amends  43  CFR  part  4,  subpart 
L,  as  follows: 

PART  4— {AMENDED] 

Subpart  L— Special  Rulea  Applicable 
to  Surface  Coal  Mining  Hearings  and 
Appeals 

1 .  The  authority  for  43  CFR  Part  4 
Subpart  L  continues  to  read  as  follows: 

Authority:  30  U.S.C.  1256.  1260.  1261. 
1264.  1268.  1271.  1272.  1275.  1293;  5  U.S.C. 
301. 

2.  In  §4.1100,  revise  paragraph  (e)  to 
read  as  follows: 

14.1100    OefmMons. 

•        •        *        •        • 

(e)  OSM  and  OSMRE  mean  the  Office 
of  Surface  Mining  Reclamation  and 
Enforcement,  Department  of  the  Interior. 

3.  In  §4.1101,  revise  paragraph  (a) 
introductory  text,  redesignate 
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paragraphs  (a)(8)  and  (a)(9)  as 
paragraphs  {a)(12)  and  (a)(13).  and  add 
paragraphs  {a)(8)  through  (a)(ll)  to  read 
as  follows: 

§  4. 1 1 01.   Jurisdiction  of  the  Board. 

(a)  The  jurisdiction  of  the  Board,  as 
set  forth  in  §  4.1(b)(3).  and  subject  to 
§§  4.21(d)  and  4.5,  includes  the 
authority  to  exercise  the  final 
decisionmaking  power  of  the  Secretary 
under  the  act  pertaining  to — 
***** 

(8)  Preliminary  findings  concerning  a 
demonstrated  pattern  of  willful 
violations  under  section  510(c)  of  the 
act; 

(9)  Suspension  or  rescission  of 
improvidently-issued  permits; 

(10)  Challenges  to  ownership  or 
control  listings  or  findings; 

(11)  Determinations  under  30  CFR 
part  761; 

(12)  Appeals  from  orders  or  decisions 
of  administrative  law  judges;  and 

-  (13)  All  other  appeals  and  review 
proceedings  under  the  act  which  are 
permitted  by  these  regulations. 
*        *        *        *        * 

4.  In  §4.1109,  revise  paragraph  (a)(2) 
to  read  as  follows: 

§4.1109    Service. 

(a)(1)*  *  *  I 

(2)  The  jurisdictions,  addresses,  and 
telephone  numbers  of  the  applicable 
officers  of  the  Office  of  the  Solicitor  to 
be  served  under  paragraph  (a)(1)  of  this 
section  are: 

(i)  For  mining  operations  in  Alabama, 
Arkansas,  Georgia,  Illinois,  Indiana, 
Iowa,  Kansas,  Kentucky,  Louisiana, 
Mississippi,  Missouri,  North  Carolina, 
Oklahoma,  Tennessee,  Texas,  and 
Virginia:  Field  Solicitor,  U.S. 
Department  of  the  Interior.  530  S.  Gay 
Street,  Room  308,  Knoxville,  Tennessee 
37902;  Telephone:  (865)  545-4294; 
FAX:  (865)  545-4314. 

(ii)  For  mining  operations  in 
Maryland.  Massachusetts,  Michigan, 
Ohio.  Pennsylvania,  Rhode  Island,  and 
West  Virginia:  Field  Solicitor,  U.S. 
Department  of  the  Interior,  Three 
Parkway  Center,  Suite  385.  Pittsburgh, 
Pennsylvania  15220;  Telephone:  (412) 
937-4000;  FAX:  (412)  937-4003. 

(iii)  For  mining  operations  in  Alaska, 
Colorado,  Idaho,  Montana.  North 
Dakota.  Oregon.  South  Dakota.  Utah, 
Washington,  and  Wyoming,  including 
mining  operations  located  on  Indian 
lands  within  those  states:  Regional 
Solicitor,  Rocky  Mountain  Region.  U.S. 
Department  of  the  Interior,  755  Parfet 
Street,  Suite  151.  Lakewood.  CO  80215; 
Telephone:  (303)  231-5353;  FAX:  (303) 
231-5363  or  231-5360. 


(iv)  For  mining  operations  in  Arizona. 
California,  and  New  Mexico,  including 
mining  operations  located  on  Indian 
lands  within  those  states  except  for  the 
challenge  of  permitting  decisions  - 
affecting  mining  operations  located  on 
Indian  lands  in  those  states:  Regional 
Solicitor.  Southwest  Region,  U.S. 
Department  of  the  Interior,  505 
Marquette  Avenue.  NW..  Suite  1800, 
Albuquerque,  NM  87102;  Telephone: 
(505)  248-5600;  FAX:  (505)  248-5623. 

(v)  For  the  challenge  of  permitting 
decisions  affecting  mining  operations 
located  on  Indian  lands  within  Arizona. 
California,  and  New  Mexico:  Regional 
Solicitor.  Rocky  Moimtain  Region,  U.S. 
Department  of  the  Interior.  755  Parfet 
Street.  Suite  151,  Lakewood,  CO  80215; 
Telephone:  (303)  231-5353;  FAX:  (303) 
231-5363  or  231-5360. 
***** 

5.  In  §4.1190,  revise  paragraph  (a)  to 
read  as  follows: 

§  4.1 1 90    Initiation  of  proceedings. 

(a)  A  proceeding  on  a  show  cause 
order  issued  by  the  Director  of  OSM 
pursuant  to  section  521(a)(4)  of  the  Act 
shall  be  initiated  by  the  Director  of  OSM 
filing  a  copy  of  such  an  order  with  the 
Hearings  Division,  OHA.  801  N.  Quincy 
Street,  Suite  300.  Arlington,  VA  22203, 
promptly  after  the  order  is  issued  to  the 
permittee. 
***** 

6.  In  §4.1192,  revise  paragraph  (a)  to 
read  as  follows: 

§  4.1 1 92    Contents  of  answer. 

The  permittee's  answer  to  a  show 
cause  order  shall  contain  a  statement 
setting  forth — 

(a)  The  reasons  in  detail  why  a  pattern 
of  violations  does  not  exist  or  has  not 
existed,  including  all  reasons  for 
contesting — 


§§4.1193-4.1196    [Redesignated] 

7.  Redesignate  §§4.1193  through 
4.1196  as  §§4.1194  through  4.1197. 
respectively. 

8.  Add  a  new  §  4.1193  to  read  as 
follows: 

§  4.1 193    Notice  of  hearing. 

If  a  hearing  on  the  show  cause  order 
is  requested,  or  if  no  hearing  is 
requested  but  the  administrative  law 
judge  determines  that  a  hearing  is 
necessary,  the  administrative  law  judge 
shall  give  thirty  days  written  notice  of 
the  date,  time,  and  place  of  the  hearing 
to  the  Director,  the  permittee,  the  State 
regulatory  authority,  if  any.  and  any 
intervenor. 

9.  In  newly  redesignated  §4.1195, 
revise  paragraph  (a)  to  read  as  follows: 


§4.1195    Determination  by  the 
administrative  law  judge. 

(a)  Upon  a  determination  by  the 
administrative  law  judge  that  a  pattern 
of  violations  exists  or  has  existed,  the 
administrative  law  judge  shall  order  the 
permit  either  suspended  or  revoked.  In 
making  such  a  determination,  the 
administrative  law  judge  need  not  find 
that  all  the  violations  listed  in  the  show 
cause  order  occurred,  but  only  that 
sufficient  violations  occurred  to 
establish  a  pattern. 
***** 

10.  In  §4.1200.  revise  paragraphs  (a), 
(b)(2),  (b)(3),  and  (b)(4)  to  read  as 
follows: 

§  4.1 200    Filing  of  the  application  for  review 
with  the  Office  of  Hearings  and  Appeals. 

(a)  Pursuant  to  30  CFR  865.13,  within 
7  days  of  receipt  of  an  application  for 
review  of  alleged  discriminatory  acts, 
OSM  shall  file  a  copy  of  the  application 
in  the  Hearings  Division,  OHA,  801  N. 
Quincy  Street,  Suite  300,  Arlington,  VA 
22203.  OSM  shall  also  file  in  the 
Hearings  Division,  OHA,  Arlington,  VA, 
a  copy  of  any  answer  submitted  in 
response  to  the  application  for  review. 

(b)  *  *  * 

(D*  *  * 

(2)  A  request  is  made  by  OSM  for  the 
scheduling  of  a  hearing  pursuant  to  30 
CFR  865.14(a); 

(3)  A  request  is  made  by  the  applicant 
for  the  scheduling  of  a  hearing  pursuant 
to  30  CFR  865.14(a); 

(4)  A  request  is  made  by  the  applicant 
for  the  scheduling  of  a  hearing  pursuant 
to  30  CFR  865.14(b); 
***** 

11.  In  §  4.1204.  revise  the 
introductory  text  to  read  as  follows: 

§  4.1 204    Determination  by  administrative 
law  Judge. 

Upon  a  finding  of  a  violation  of 
section  703  of  the  act  or  30  CFR  865.11. 
the  administrative  law  judge  shall  order 
the  appropriate  affirmative  relief, 
including  but  not  limited  to — 
***** 

12.  In  §4.1266,  revise  the  section 
heading  and  paragraph  (b)(2)  to  read  as 
follows: 

§  4.1 266    Determination  on  application 
concerning  an  order  of  cessation. 

***** 

(b)*  *  * 

(2)  The  application  shall  include  an 
affidavit  stating  that  telephone  notice 
has  been  given  to  the  field  office  of  OSM 
serving  the  state  in  v^hich  the  minesite 
subject  to  the  order  is  located.  The 
telephone  notice  shall  identify  the  mine, 
the  mine  operator,  the  date  and  number 
of  the  order  from  which  relief  is 
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requested,  the  name  of  the  OSM 
inspector  involved,  and  the  name  and 
telephone  number  of  the  applicant. 
OSM's  field  offices  and  their  numbers 
follow: 

Albuquerque  Field  Office  (serving 

Arizona,  California,  and  New  Mexico) 

(505) 248-5070. 
Big  Stone  Gap  Field  Office  (serving 

Virginia)  (276)  523-4303. 
Birmingham  Field  Office  (serving 

Alabama  and  Mississippi)  (205)  290- 

7282  (ext.  16). 
Casper  Field  Office  (serving  Idaho, 

Montana,  North  Dakota,  South 

Dakota,  and  Wyoming)  (307)  261- 

6550. 
Charleston  Field  Office  (serving  West 

Virginia)  (304)  347-7158. 
Columbus  Team  Office  (serving 

Maryland,  Michigan,  and  Ohio)  (412) 

937-2153. 
Harrisburg  Field  Office  (serving 

Massachusetts,  Pennsylvania,  and 

Rhode  Island)  (717)  782-4036. 
Knoxville  Field  Office  (serving  Georgia, 

Tennessee,  and  North  Carolina)  (865) 

545-4103  (ext.  186). 
Lexington  Field  Office  (serving 

Kentucky)  (859)  260-8402. 
Mld-Contlnent  Regional  Coordinating 

Center  (serving  Iowa,  Kansas,  and 

Missouri)  (618)  463-6460. 
Olympla  Office  (serving  Washington) 

(360)  753-9538. 
Tulsa  Field  Office  (serving  Arkansas, 

Louisiana.  Oklahoma,  and  Texas) 

(918)  581-6431  (ext.  23). 
Western  Regional  Coordinating  Center 

(serving  Alaska.  Colorado,  Oregon, 

and  Utah)  (303)  844-1400  (ext.  1424). 
***** 

13.  In  §4.1270,  revise  paragraph  (f)  to 
read  as  follows: 

§  4.1 270    Petition  for  discretionary  review 
of  a  proposed  civil  penalty. 

***** 

(f)  If  the  petition  is  granted,  the  rules 
in  §§4.1273  through  4.1277  are 
applicable  and  the  Board  shall  use  the 
point  system  and  conversion  table 
contained  in  30  CFR  part  723  or  845  In 
recalculating  assessments;  however,  the 
Board  shall  have  the  same  authority  to 
waive  the  civil  penalty  formula  as  that 
granted  to  administrative  law  judges  In 
§4.1157(b)(l).  If  the  petition  is  denied, 
the  decision  of  the  administrative  law 
judge  shall  be  final  for  the  Department, 
subject  to  §4.5. 

14.  In  §4.1276,  revise  paragraph  (a)  to 
read  as  follows: 

§4.1276    Reconsideration. 

(a)  A  party  may  move  for 
reconsideration  under  §  4.21(d); 
however,  the  motion  shall  be  filed  with 


the  Board  within  30  days  of  the  date  of 
the  decision.  * 

***** 

15.  Revise  §4.1350  to  read  as  follows: 

§4.1350    Scope. 

These  rules  set  forth  the  procedures 
for  obtaining  review  of  a  preliminary 
finding  by  OSM  under  section  510(c)  of 
the  Act  and  30  CFR  774.11(c)  of  an 
applicant's  or  operator's  permanent 
permit  ineligibility. 

16.  Revise  §4.1351  to  read  as  follows: 

§4.1351    Preliminary  finding  by  OSM. 

(a)  If  OSM  determines  that  an 
applicant  or  operator  controls  or  has 
controlled  siuiace  coal  mining  and 
reclamation  operations  with  a 
demonstrated  pattern  of  willful 
violations  and  the  violations  are  of  such 
nature  and  duration  with  such  resulting 
irreparable  damage  to  the  environment 
as  to  indicate  an  intent  not  to  comply 
with  the  Act,  its  Implementing 
regulations,  the  regulatory  program,  or 
the  permit,  OSM  must  serve  a 
preliminary  finding  of  permanent 
permit  ineligibility  on  the  applicant  or 
operator. 

(b)  OSM  must  serve  the  preliminary 
finding  by  certified  mall,  or  by 
overnight  delivery  service  If  the 
applicant  or  operator  has  agreed  to  bear 
the  expense  for  this  service.  The 
preliminary  finding  must  specifically 
state  the  violations  upon  which  it  is 
based. 

17.  Revise  §4.1352  to  read  as  follows: 

§  4.1 352    Who  may  file;  where  to  file;  when 
to  file. 

(a)  The  applicant  or  operator  may  file 
a  request  for  hearing  on  OSM's 
preliminary  finding  of  permanent 
permit  ineUgibility. 

(b)  The  request  for  hearing  must  be 
filed  with  the  Hearings  Division,  Office 
of  Hearings  and  Appeals,  U.S. 
Department  of  the  Interior,  801  N. 
Quincy  Street,  Suite  300,  Arlington, 
Virginia  22203  (telephone  703-235- 
3800),  within  30  days  of  receipt  of  the 
preliminary  finding  by  the  applicant  or 
operator. 

(c)  Failure  to  file  a  timely  request 
constitutes  a  waiver  of  the  opportimity 
for  a  hearing  before  OSM  makes  its  final 
finding  concerning  permanent  permit 
ineligibility.  Any  imtlmely  request  will 
be  denied. 

18.  Revise  §  4.1355  to  read  as  follows: 

§4.1355    Burden  of  proof . 

OSM  shall  have  the  burden  of  going 
forward  to  establish  a  prima  facie  case 
and  the  ultimate  bidden  of  persuasion 
as  to  the  existence  of  a  demonstrated 
pattern  of  willful  violations  of  such 


nature  and  duration  with  such  resulting 
irreparable  damage  to  the  environment 
as  to  Indicate  an  intent  not  to  comply 
with  the  Act,  its  implementing 
regulations,  the  regulatory  program,  or 
the  permit. 

19.  In  §4.1360,  in  paragraph  (c), 
remove  the  word  "and",  revise 
paragraph  (d),  and  add  a  new  paragraph 
(e)  to  read  as  follows: 

§4.1360    Scope. 

***** 

(d)  Applications  for  coal  exploration 
permits;  and 

(e)  Ineligibility  for  a  permit  imder 
section  510(c)  of  the  Act  and  30  CFR 
773.12. 

20.  Revise  the  heading  for  43  CFR 
4.1370-4.1377  to  read: 

Review  of  OSM  Decisions  Proposing  To 
Suspend  or  Rescind  or  Suspending  or 
Rescinding  Improvidently  Issued 
Permits 

21.  Revise  §4.1370  to  read  as  follows: . 

§4.1370    Scopa 

Sections  4.1370  through  4.1377 
govern  the  procedures  for  review  of  a 
written  notice  of  proposed  suspension 
or  rescission  of  an  improvidently  issued 
permit  Issued  by  OSM  under  30  CFR 
773.22  and  of  a  written  notice  of 
suspension  or  rescission  of  an 
improvidently  issued  permit  issued  by 
OSM  under  30  CFR  773.23. 

22.  In  §4.1371,  revise  paragraph  (a)  to 
read  as  follows: 

§  4.1 371    Who  may  file,  where  to  file,  when 
to  file. 

(a)  A  permittee  that  is  served  with  a 
notice  of  proposed  suspension  or 
rescission  under  30  CFTl  773.22  or  a 
notice  of  suspension  or  rescission  under 
30  CFR  773.23  may  file  a  request  for 
review  with  the  Hearings  Division, 
Office  of  Hearings  and  Appeals.  U.S. 
Department  of  the  Interior.  801  N. 
Quincy  Street,  Suite  300,  Arlington. 
Virginia  22203  (telephone  703-235- 
3800)  within  30  days  of  service  of  the 
notice. 
***** 

23.  In  §4.1372.  revise  paragraphs 
(a)(1)  and  (a)(2)  to  read  as  follows: 

§4.1372    Contents  of  request  for  review, 
response  to  request,  antendment  of 
reqiiesL 

(a)*  •  • 

(1)  A  copy  of  the  notice  of  proposed 
suspension  or  rescission  or  the  notice  of 
suspension  or  rescission; 

(2)  Documentary  proof,  or,  Where 
appropriate,  offers  of  proof,  concerning 
the  matters  in  30  CFR  773.21(a)  and  (b) 
or  30  CFR  773.14(c)  for  a  notice  of 
proposed  suspension  or  rescission,  or  30 
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CFR  773.23(a)(1)  through  (a)(6)  for  a 
notice  of  suspension  or  rescission, 
showing  that  the  person  requesting 
review  is  entitled  to  administrative 

relief; 

***** 

24.  In  §4.1374,  revise  paragraph  (a)  to 
read  as  follows: 

§  4.1 374    Burdens  of  proof. 

(a)  OSM  shall  have  the  burden  of 
going  forward  to  present  a  prima  facie 
case  of  the  validity  of  the  notice  of 
proposed  suspension  or  rescission  or 
the  notice  of  suspension  or  rescission. 
***** 

25.  In  §  4.1376,  revise  the  section 
heading  and  paragraph  (a)  to  read  as 
follows: 

§  4.1 376    Petition  for  temporary  relief  from 
notice  of  proposed  suspension  or 
rescission  or  notice  of  suspension  or 
rescission;  appeais  from  decisions  granting 
or  denying  temporary  relief. 

(a)  Any  party  may  file  a  petition  for 
temporary  relief  from  the  notice  of 
proposed  suspension  or  rescission  or 
the  notice  of  suspension  or  rescission  in 
conjxmction  with  the  filing  of  the 
request  for  review  or  at  any  time  before 
an  initial  decision  is  issued  by  the 
administrative  law  judge. 
***** 

26.  Revise  the  heading  for  43  CFR 
4.1380-4.1387  to  read  as  follows: 

Review  of  Office  of  Surface  Mining 
Written  Decisions  Concerning 
Ownership  or  Control  Challenges 

27.  Revise  §4.1380  to  read  as  follows: 

§4.1380    Scope. 

Sections  4.1380  through  4.1387 
govern  the  procedures  for  review  of  a 
written  decision  issued  by  OSM  under 
30  CFR  773.28  on  a  challenge  to  a  listing 
or  finding  of  ownership  or  control. 

28.  In  §4.1381,  revise  paragraph  (a)  to 
read  as  follows: 

§  4.1 381    Who  may  file;  when  to  file;  where 
to  file. 

(a)  Any  person  who  receives  a  written 
decision  issued  by  OSM  under  30  CFR 
773.28  on  a  challenge  to  an  ownership 
or  control  listing  or  finding  may  file  a 
request  for  review  with  the  Hearings 
Division,  Office  of  Hearings  and 
Appeals,  U.S.  Department  of  the 
Interior,  801  N.  Quincy  Street,  Suite 
300,  Arhngton,  Virginia  22203 
-   (telephone  703-235-3800)  within  30 
days  of  service  of  the  decision. 
***** 

29.  Revise  §4.1390  to  read  as  follows: 

§4.1390    Scope.    ' 

Sections  4.1391  through  4.1394  set 
forth  the  procedures  for  obtaining 


review  of  an  OSM  determination  under 
30  CFR  761.16  that  a  person  does  or 
does  not  have  valid  existing  rights. 

30.  In  §4.1391,  revise  paragraphs  (a) 
and  (b)  to  read  as  follows: 

§  4.1 391    Who  may  file;  where  to  file;  when 
to  file;  filing  of  administrative  record. 

(a)  The  person  who  requested  a 
determination  imder  30  CFR  761.16  or 
any  person  with  an  interest  that  is  or 
may  be  adversely  affected  by  a 
determination  that  a  person  does  or 
does  not  have  valid  existing  rights  may 
file  a  request  for  review  of  the 
determination  with  the  office  of  the 
OSM  official  whose  determination  is 
being  reviewed  and  at  the  same  time 
shall  send  a  copy  of  the  request  to  the 
Interior  Board  of  Land  Appeals,  U.S. 
Department  of  the  Interior,  801  N. 
Quincy  Street,  Suite  300,  Arlington,  VA 
22203  (telephone  703-235-3750).  OSM 
shall  file  the  complete  administrative 
record  of  the  determination  under 
review  with  the  Board  as  soon  as 
practicable. 

(b)  OSM  must  provide  notice  of  the 
valid  existing  rights  determination  to 
the  person  who  requested  that 
determination  by  certified  mail,  or  by 
overnight  delivery  service  if  the  person 
has  agreed  to  bear  the  expense  of  this 
service. 

(1)  When  the  determination  is  made 
independently  of  a  decision  on  an 
application  for  a  permit  or  for  a  permit 
boundary  revision,  a  request  for  review 
shall  be  filed  within  30  days  of  receipt 
of  the  determination  by  a  person  who 
has  received  a  copy  of  it  by  certified 
mail  or  overnight  delivery  service.  The 
request  for  review  shall  be  filed  within 
30  days  of  the  date  of  publication  of  the 
determination  in  a  newspaper  of  general 
circulation  or  in  the  Federal  Register, 
whichever  is  later,  by  any  person  who 
has  not  received  a  copy  of  it  by  certified 
mail  or  overnight  delivery  service. 

(2)  When  the  determination  is  made 
in  conjunction  with  a  decision  on  an 
application  for  a  permit  or  for  a  permit 
boundary  revision,  the  request  for 
review  must  be  filed  in  accordance  with 
§4.1362. 
***** 

31.  Revise  §  4.1394  to  read  as  follows: 

§4.1394    Burden  of  proof . 

(a)  If  the  person  who  requested  the 
determination  is  seeking  review,  OSM 
shall  have  the  burden  of  going  forward 
to  establish  a  prima  facie  case  and  the 
person  who  requested  the  determination 
shall  have  the  ultimate  biuden  of 
persuasion. 

(b)  If  any  other  person  is  seeking 
review,  that  person  shall  have  the 
burden  of  going  forward  to  establish  a 


prima  facie  case  and  the  ultimate 
burden  of  persuasion  that  the  person 
who  requested  the  determination  does 
or  does  not  have  valid  existing  rights. 

[FR  Doc.  02-24417  Filed  9-30-02;  8:45  am) 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Parts  201  and  206 
RIN  3067-AD22 

Hazard  Mitigation  Planning  and  Hazard 
Mitigation  Grant  Program 

agency:  Federal  Emergency 
Management  Agency. 
ACTION:  Interim  final  rule. 


SUMMARY:  This  rule  extends  the  date  by 
which  State  and  local  governments  must 
develop  mitigation  plans  as  a  condition 
of  grant  assistance  in  compliance  with 
44  CFR  Part  201.  The  regulations  in  Part 
201  outline  the  requirements  for  State 
and  local  mitigation  plans,  which  must 
be  completed  by  November  1,  2003  in 
order  to  continue  to  receive  FEMA  grant 
assistance.  This  interim  final  rule 
extends  that  date  to  November  1,  2004. 
DATES:  Effective  Date:  October  1,  2002. 

Comment  Date:  We  will  accept 
written  comments  through  December  2, 
2002. 

ADDRESSES:  Please  send  written 
comments  to  the  Rules  Docket  Clerk, 
Office  of  the  General  Counsel,  Federal 
Emergency  Management  Agency,  500  C 
Street,  SW.,  room  840,Washington,  DC 
20472,  (facsimile)  202-646-4536,  or  (e- 
mail)  rules@fema.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Terry  Baker,  Federal  Insurance  and 
Mitigation  Administration,  Federal 
Emergency  Management  Agency,  500  C 
Street,  SW.,  Washington,  DC,  20472, 
202-646-4648,  (facsimile)  202-646- 
3104,  or  (e-mail)  terry.bakei®fema.gov. 
SUPPLEMENTARY  INFORMATION: 

Introduction 

Throughout  the  preamble  and  the  rule 
the  terms  "we",  "our"  and  "us"  refer  to 
FEMA. 

On  February  26,  2002,  FEMA 
published  an  interim  final  rule 
implementing  Section  322  of  the  Robert 
T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  (Stafford  Act 
or  the  Act),  42  U.S.C.  5165,  enacted 
under  §  104  of  the  Disaster  Mitigation 
Act  of  2000,  (DMA  2000)  Pub.  L.  106- 
390.  This  identified  the  requirements  for 
State  and  local  mitigation  plans 
necessary  for  FEMA  assistance.  The 
critical  portion  of  the  current  interim 
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final  rule  being  published  extends  the 
date  that  the  planning  requirements  take 
effect.  The  date  is  being  modified  from 
November  1,  2003  to  November  1,  2004 
for  all  programs  except  the  Pre-Disaster 
Mitigation  (PDM)  program. 

The  date  that  local  mitigation  plans 
will  be  required  for  the  PDM  program  as 
a  condition  of  "brick  and  mortar" 
project  grant  funding  will  continue  to  be 
November  1,  2003.  Our  objective  is  to 
encourage  the  use  of  the  PDM  program 
to  develop  State  and  local  mitigation 
plans  that  will  meet  the  criteria  for  all 
of  our  mitigation  programs.  The  initial 
implementation  of  the  PDM  program 
allows  States  to  prioritize  the  funding 
towards  the  development  of  mitigation 
plans  in  their  most  high-risk 
communities,  positioning  them  to  be 
eligible  for  project  grant  funding  when 
it  becomes  available.  The  PDM  program 
will  benefit  fit)m  the  experiences  in  the 
Flood  Mitigation  Assistance  (FMA) 
program,  which  has  had  a  planning 
requirement  for  many  years.  States  often 
prioritize  FMA  planning  funds  to  a 
community  in  one  year,  with  the 
implementation  of  the  project  occurring 
after  the  appropriate  planning  has  been 
completed. 

We  received  many  thoughtful 
comments  on  much  of  the  ride,  and  we 
intend  to  address  them  all  prior  to 
finalizing  the  nUe.  However,  the 
overwhelming  number  of  conunents 
regarding  the  effective  date  for  the  new 
planning  requirements  on  both  the  State 
and  local  governments  indicated  to  us  a 
need  to  extend  that  date.  This  new 
interim  final  rule  will  address  this  issue, 
and  clarify  the  planning  requirement  for 
the  recenUy  published  Fire  Management 
Assistance  Grant  Program  final  rule. 

Since  publication  of  the  interim  final 
rule,  it  became  clear  to  us  that,  in  some 
cases,  there  was  a  need  to  extend  the 
effective  date  of  the  planning 
requirement  to  allow  more  time  for  plan 
development.  An  additional  year  will 
allow  State,  tribal,  and  local 
governments  time  to  identify  necessary 
resources,  establish  support  for  the 
planning  process,  and  develop 
meaningful  mitigation  plans.  Legislative 
sessions,  which  in  some  cases  may  be 
once  every  two  years,  may  be  necessary 
to  obtain  funding  for  plan  development 
and/or  adoption  of  the  plan  prior  to 
submittal  to  FEMA.  Many  State  and 
local  fiscal  years  run  from  July  through 
Jime,  and  budget  requests  must  be  made 
months  prior  to  the  beginning  of  the 
fiscal  year.  This  has  made  it  difficult  for 
many  jurisdictions  to  begin  the  planning 
process.  Our  intention  in  extending  the 
date  is  to  allow  for  more  thoughtful  and 
compreheneive  development  of  plans 
and  implementation  of  this  regulation. 


Nearly  all  of  those  commenting  on  the 
rule  recognize  the  importance  of 
planning.  The  generally  accepted  model 
is  that  good  mitigation  happens  when 
good  mitigation  plans  are  the  basis  for 
the  actions  taken. 

Even  though  we  are  extending  the 
date  for  meeting  the  planning 
requirements,  we  encourage  States  and 
localities  to  continue  to  work  on  getting 
plans  developed  and  approved  as  soon 
as  feasible,  and  not  to  wait  tmtil  the 
deadline  to  begin  the  process.  It  is 
important  to  note  that  although  there  is 
no  deadline  for  approval  of  Enhanced 
State  Mitigation  Plans  in  order  to 
qualify  for  the  20  percent  HMPG 
funding,  it  will  only  be  available  to 
States  if  the  plan  is  approved  prior  to  a 
disaster  declaration. 

Although  many  comments  addressed 
the  need  to  extend  the  deadline,  only  a 
few  provided  specific  alternative  dates. 
We  received  several  comments 
requesting  a  phased  approach  to  the 
deadline  for  communities  based  on 
general  risk  levels  or  the  priorities 
identified  in  a  State  plan.  At  this  point, 
FEMA  is  not  considering  any  option  for 
a  phased  approach  to  the  timeline  since 
we  believe  that  it  would  make  this 
requirement  too  difficidt  to  administer, 
for  both  States  and  FEMA.  We  believe 
that  the  one-year  extension  for  the 
HMGP  will  address  most  of  the 
concerns  regarding  the  effective  date  of 
the  planning  requirements. 

We  have  also  received  some  questions 
regarding  the  relationship  of  the 
planning  requirements  of  the  Fire 
Management  Assistance  Grant  Program 
to  the  plans  developed  under  44  CFR 
part  201.  A  Standard  or  Enhanced  State 
Mitigation  plan,  which  includes  an 
evaluation  of  wildfire  risk  and 
mitigation,  as  identified  in  44  CFR  part 
201  will  meet  the  planning  requirement 
of  the  Fire  Management  Assistance 
Grant  Program.  Until  States  develop  and 
have  either  of  those  plans  approved  by 
FEMA,  States  must  comply  with  the  fire 
management  planning  requirement  as 
stated  in  44  CFR  part  204  by  ensuring 
that  there  is  a  fire  component  to  the 
existing  State  Mitigation  Plan  or  a 
separate  wildfire  mitigation  plan. 

Finally,  we  woiUd  like  to  clarify  that 
for  grants  awarded  under  any  haziard 
mitigation  program  prior  to  October  30, 
2000  for  the  piupose  of  developing  or 
updating  a  hazard  mitigation  plan,  we 
will  not  provide  an  increase  in  funding 
or  extensions  for  changes  in  the  scope 
of  work  for  purposes  of  meeting  the 
enhanced  state  plan  criteria,  since  the 
enhanced  plan  concept  did  not  exist 
prior  to  the  Disaster  Mitigation  Act  of 
20G0,  enacted  on  that  date. 


We  encourage  comments  on  this 
interim  final  rule,  and  we  will  make 
every  effort  to  involve  all  interested 
parties,  including  those  who 
commented  on  the  original  interim  final 
plaiming  rule,  prior  to  the  development 
of  the  Final  Rule. 

Justification  for  Interim  Final  Rule 

In  general,  FEMA  publishes  a  rule  for 
public  conxment  before  issuing  a  final 
rule,  imder  the  Administrative 
Procedure  Act,  5  U.S.C.  533  and  44  CFR 
1.12.  The  Administrative  Procedure  Act, 
however,  provides  an  exception  itora 
that  general  rule  where  the  agency  for 
good  cause  finds  the  procedures  for 
conmient  and  response  contrary  to 
public  interest. 

This  interim  final  rule  extends  the 
date  that  State,  tribal,  and  local 
governments  have  to  develop  mitigation 
plans  required  as  a  condition  of  FEMA 
grant  assistance.  State,  tribal,  and  local 
governments  are  currentiy  under  the 
assumption  that  plans  are  required  by 
November  1,  2003,  whereas  this  interim 
final  rule  extends  that  date  to  November 
1.  2004  for  the  HMGP.  It  does  not  affect 
the  date  for  compliance  for  other 
programs,  such  as  the  Pre-disaster 
Mitigation  (PDM)  program.  In  order  for 
State,  local  and  tribal  resources  to  be 
appropriately  identified  and  used,  it  is 
essential  that  the  date  extension  be 
made  effective  as  soon  as  possible.  We 
believe  it  is  contrary  to  the  public 
interest  to  delay  the  benefits  of  this  rule. 
In  accordance  with  the  Administrative 
Procedure  Act.  5  U.S.C.  553(d)(3),  we 
find  that  there  is  good  cause  for  the 
interim  final  nde  to  take  effect 
inunediately  upon  publication  in  the 
Federal  Register  in  order  to  meet  the 
needs  of  States  and  communities  by 
identifying  the  new  effective  date  for 
planning  requirement  under  44  CFR 
part  201.  Therefore,  we  find  that  prior 
notice  and  comment  on  this  rule  would 
not  further  the  public  interest.  We 
actively  encourage  and  solicit  comments 
on  this  interim  final  rule  from  interested 
parties,  and  we  will  consider  them  as 
well  as  those  submitted  on  the  original 
interim  final  planning  nde  in  preparing 
the  final  rule.  For  these  reasons,  we 
believe  we  have  good  cause  to  publish 
an  interim  final  rule. 

National  Environmental  Policy  Act 

44  CFR  10.8(d)(2)(ii)  excludes  Uiis 
rule  from  the  preparation  of  an 
environmental  assessment  or 
environmental  impact  statement,  where 
the  rule  relates  to  actions  that  qualify  for 
categorical  exclusion  under  44  CFR 
10.8(d)(2)(iii),  such  as  the  development 
of  plans  under  this  section. 
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Executive  Order  12866,  Regulatory 
Planning  and  Review 

We  have  prepared  and  reviewed  this 
rule  under  the  provisions  of  E.0. 12866, 
Regulatory  Planning  and  Review.  Under 
Executive  Order  12866,  58  FR  51735. 
October  4, 1993.  a  significant  regulatory 
action  is  subject  to  review  by  The  Office 
of  Management  and  Budget  (0MB)  and 
the  requirements  of  the  Executive  Order. 
The  Executive  Order  defines 
"significant  regiUatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
commimities; 

(2)  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the  . 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

The  purpose  of  this  rule  is  to  extend 
the  date  by  which  State  and  local 
governments  have  to  prepare  or  update 
their  plans  to  meet  the  criteria  identified 
in  44  CFR  part  201.  The  original  date. 
November  1,  2003.  was  determined  to 
be  difficult  to  meet.  This  interim  final 
rule  extends  that  date  to  November  1, 
2004  for  the  post  disaster  Hazard 
Mitigation  Grant  Program.  The  date  of 
November  1.  2003  will  still  apply  to 
project  grants  imder  the  Pre-disaster 
Mitigation  program.  As  such,  the  rule 
itself  will  not  have  an  effect  on  the 
economy  of  more  than  $100,000,000. 

Therefore,  this  rule  is  not  a  significant 
regulatory  action  and  is  not  an 
economically  significant  rule  under 
Executive  Order  12866.  0MB  has  not 
reviewed  this  rule  imder  Executive 
Order  12866. 

Executive  Order  12898,  Environmental 
Justice 


Under  Executive  Order  12898,  Federal 
Actions  to  Address  Environmental 
Justice  in  Minority  Populations  and 
Low-Income  Populations,  59  FTl  7629, 
February  16, 1994,  we  incorporate 
environmental  justice  into  our  policies 
and  programs.  The  Executive  Order 
requires  each  Federal  agency  to  conduct 
its  programs,  policies,  and  activities  that 
substantially  affect  human  health  or  the 
environment,  in  a  manner  that  ensures 
that  those  programs,  policies,  and 


activities  do  not  have  the  effect  of 
excluding  persons  from  participation  in 
our  programs,  denying  persons  the 
benefits  of  om-  programs,  or  subjecting 
persons  to  discrimination  because  of 
their  race,  color,  or  national  origin. 
No  action  that  we  can  anticipate 
under  the  final  rule  will  have  a 
disproportionately  high  or  adverse 
human  health  and  environmental  effect 
on  any  segment  of  the  population.  This 
rule  extends  the  date  for  development  or 
update  of  State  and  local  mitigation 
plans  in  compliance  with  44  CFR  part 
201.  Accordingly,^  the  requirements  of 
Executive  Order  12898  do  not  apply  to 
this  interim  final  rule. 

Paperwork  Reduction  Act  of  1995 

As  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3507(d))  we  submitted  a  request  for 
review  and  approval  of  a  new  collection 
of  information  when  the  initial  interim 
final  rule  was  published  on  February  26, 
2002.  OMB  approved  this  collection  of 
information  for  use  through  August  31, 
2002,  under  the  emergency  processing 
procedures  in  OMB  regulation  5  CFR 
1320.1,  OMB  Number  3067-0297.  There 
have  been  no  changes  to  the  collection 
of  information,  and  we  have  submitted 
a  request  for  OMB  approval  to  continue 
the  use  of  the  collection  of  information 
for  a  term  of  three  years.  The  request  is 
being  processed  under  OMB's  normal 
clearance  procedures  in  accordance 
with  provisions  of  OMB  regulation  5 
CFRl320.il.  -     • 

This  new  interim  final  nde  simply 
extends  the  date  by  which  States  and 
communities  have  to  comply  with  the 
planning  requirements,  and  clarifies 
which  FEMA  programs  are  affected  by 
these  requirements.  The  changes  do  not 
affect  the  collection  of  information; 
therefore,  no  change  to  the  request  for 
the  collection  of  information  is 
necessary.  In  siuimiary,  this  interim 
final  rule  complies  with  the  provisions 
of  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3506(c)(2)(A)). 
FOR  FURTHER  INFORMATION  CONTACT:  You 
may  obtain  copies  of  the  OMB 
paperwork  clearance  package  by 
contacting  Ms.  Muriel  Anderson  at  (202) 
646-2625  (voice),  (202)  646-3347 
(facsimile),  or  by  e-mail  at 
informa  tioncollectios@fema  .gov. 

Executive  Order  13132,  Federalism 

Executive  Order  13132,  Federalism, 
dated  August  4, 1999.  sets  forth 
principles  and  criteria  that  agencies 
must  adhere  to  in  formidating  and 
implementing  policies  that  have 
federalism  implications,  that  is, 
regulations  that  have  substantial  direct 
effects  on  the  States,  or  on  the 


distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Federal  agencies 
must  closely  examine  the  statutory 
authority  supporting  any  action  that 
would  limit  the  policymaking  discretion 
of  the  States,  and  to  the  extent 
practicable,  must  consult  with  State  and 
local  officials  before  implementing  any 
such  action. 

We  have  reviewed  this  rule  under 
E.0. 13132  and  have  concluded  that  the 
rule  does  not  have  federalism 
implications  as  defined  by  the  Executive 
Order.  We  have  determined  that  the  rule 
does  not  significantly  affect  the  rights, 
roles,  and  responsibilities  of  States,  and 
involves  no  preemption  of  State  law  nor 
does  it  limit  State  policymaking 
discretion. 

We  will  continue  to  evaluate  the 
planning  requirements  and  will  work 
with  interested  parties  as  we  implement 
the  planning  requirements  of  44  CFR 
part  201.  In  addition,  we  actively 
encourage  and  solicit  comments  on  this 
interim  final  rule  from  interested 
parties,  and  we  will  consider  them  in 
preparing  the  final  rule. 

Executive  Order  13175,  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

We  have  reviewed  this  interim  final 
rule  under  Executive  Order  13175, 
which  became  effective  on  February  6, 
2001.  In  reviewing  the  interim  final 
nde.  we  find  that  it  does  not  have 
"tribal  implications"  as  defined  in 
Executive  Order  13175  because  it  will 
not  have  a  substantial  direct  effect  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the'Federal 
Government  and  Indian  tribes. 
Moreover,  the  interim  final  rule  does 
not  impose  substantial  direct 
compliance  costs  on  tribal  governments, 
nor  does  it  preempt  tribal  law,  impair 
treaty  rights  or  limit  the  self-governing 
powers  of  tribal  governments. 

Congressional  Review  of  Agency 
Rulemaking 

We  have  sent  this  interim  final  nde  to 
the  Congress  and  to  the  General 
Accoimting  Office  under  the 
"Congressional  Review  of  Agency 
Rulemaking  Act,  Public  Law  104-121. 
The  rule  is  a  not  "major  rule"  within  the 
meaning  of  that  Act.  It  is  an 
administrative  action  to  extend  the  time 
State  and  local  governments  have  to 
prepare  mitigation  plans  required  by 
section  322  of  the  Stafford  Aet,  as 
enacted  in  DMA  2000. 
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The  rule  will  not  resiUt  in  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions.  It  will 
not  have  "sigmficant  adverse  effects"  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises.  This  final  rule  is 
subject  to  the  information  collection 
requirements  of  the  Paperwork 
Reduction  Act,  and  OMB  has  assigned 
Control  No.  3067-0297.  The  rule  is  not 
an  unfunded  Federal  mandate  within 
the  meaning  of  the  Unfunded  Mandates 
Reform  Act  of  1995,  Public  Law  104-4, 
and  any  enforceable  duties  that  we 
impose  are  a  condition  of  Federal 
assistance  or  a  duty  arising  from 
participation  in  a  voluntary  Federal 
program. 

List  of  Subjects  in  44  CFR  Parts  201  and 
Part  206 

Administrative  practice  and 
procedure.  Disaster  assistance.  Grant 
programs.  Mitigation  planning. 
Reporting  and  record  keeping 
requirements. 

Accordingly,  amend  44  CFR,  chapter 
I,  as  follows: 

PART  201— MITIGATION  PLANNING 

1.  The  authority  for  Part  201 
continues  to  read  as  follows: 

Authority:  Robert  T.  Stafford  Disaster 
Relief  and  Emergency  Assistance  Act,  42 
U.S.C.  5121-5206;  Reorganization  Plan  No.  3 
of  1978,  43  FR  41943,  3  CFR.  1978  Comp., 
p.  329;  E.Q.  12127,  44  FR  19367,  3  CFR.  1979 
Comp.,  p.  376:  E.O.  12148.  44  FR  43239,  3 
CFR,  1979  Comp..  p.  412:  and  E.O.  12673.  54 
FR  12571.  3  CFR,  1989  Comp..  p.  214. 

2.  Revise  §  201.3(c)(3)  to  read  as 
follows: 

§201.3    Responsibilities. 

***** 

(c)  *  *  * 

(3)  At  a  minimum,  review  and,  if 
necessary,  update  the  Standard  State 
Mitigation  Plan  by  November  1,  2004 
and  every  three  years  from  the  date  of 
the  approval  of  the  previous  plan  in 
order  to  continue  program  eligibility. 
***** 

3.  Revise  §  201.4(a)  to  read  as  follows: 

§  201 .1    Standard  State  Mitigation  Plans. 

(a)  Plan  requirement.  By  November  1, 
2004,  States  must  have  an  approved 
Standard  State  Mitigation  plan  meeting 
the  requirements  of  this  section  in  order 
to  receive  assistance  under  the  Stafford 
Act,  although  assistance  authorized 
under  disasters  declared  prior  to 


November  1,  2004  will  continue  to  be 
made  available.  Until  that  date,  existing, 
FEMA  approved  State  Mitigation  Plans 
will  be  accepted.  In  any  case,  emergency 
assistance  provided  imder  42  U.S.C 
5170a,  5170b.  5173,  5174,  5177.  517-9, 
5180,  5182,  5183,  5184,  5192  will  not  be 
affected.  The  mitigation  plan  is  the 
demonstration  of  the  State's 
commitment  to  reduce  risks  from 
natiu^l  hazards  and  serves  as  a  guide  for 
State  decision  makers  as  they  commit 
resources  to  reducing  the  effects  of 
natural  hazards.  States  may  choose  to 
include  the  requirements  of  the  HMGP 
Administrative  Plan  in  their  mitigation 
plan,  but  must  comply  with  the  updates, 
amendments  or  revisions  requirement 
listed  under  44  CFR  206.437. 
***** 

4.  Revise  §  201.6(a)  to  read  as  follows: 

§201.6    Local  Mitigation  Plans. 

***** 

[a]  Flan  requirements. 

(1)  For  disasters  declared  after 
November  1,  2004,  a  local  government 
must  have  a  mitigation  plan  approved 
pursuant  to  this  section  in  order  to 
receive  HMGP  project  grants.  Until 
November  1,  2004,  local  mitigation 
plans  may  be  developed  concurrent 
with  the  implementation  of  the  HMGP 
project  grant. 

(2)  By  November  1, 2003,  local 
governments  must  have  a  mitigation 
plan  approved  pursuant  to  this  section 
in  order  to  receive  a  project  grant 
through  the  Pre-Disaster  Mitigation 
(PDM)  program,  authorized  imder  §  203 
of  the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act,  42 
U.S.C.  5133.  PDM  plaiming  grants  will 
continue  to  be  made  available  to  all 
local  governments  after  this  time  to 
enable  them  to  meet  the  requirements  of 
this  section. 

(3)  Regional  Directors  may  grant  an 
exception  to  the  plan  requirement  in 
extraordinary  circumstances,  such  as  in 
a  small  and  impoverished  community, 
when  justification  is  provided.  In  these 
cases,  a  plan  will  be  completed  within 
12  months  of  the  award  of  the  project 
grant.  If  a  plan  is  not  provided  within 
this  timefi^ame,  the  project  grant  will  be 
terminated,  and  any  costs  incurred  after 
notice  of  grant's  termination  will  not  be 
reimbursed  by  FEMA. 

(4)  Multi-jurisdictional  plans  {e.g. 
watershed  plans)  may  be  accepted,  as 
appropriate,  as  long  as  each  jurisdiction 
has  participated  in  the  process  and  has 
officially  adopted  the  plan.  State-wide 
plans  will  not  be  accepted  as  multi- 
jurisdictional  plans. 


PART  206— FEDERAL  DISASTER 
ASSISTANCE  FOR  DISASTERS 
DECLARED  ON  OR  AFTER 
NOVEMBER  23, 1988 

4.  The  authority  for  Part  206 
continues  to  read  as  follows: 

Authority:  Robert  T.  Stafford  Disaster 
Relief  and  Emergency  Assistance  Act.  42 
U.S.C.  5121-5206;  Reorganization  Plan  No.  3 
of  1978,  43  FR  41943.  3  CFR,  1978  Comp., 
p.  329;  E.O.  12127,  44  FR  19367,  3  CFR.  1979 
Comp.,  p.  376:  E.O.  12148,  44  FR  43239,  3 
CFR,  1979  Comp.,  p.  412;  and  E.O.  12673.  54 
FR  12571,  3  CFR.  1989  Comp..  p.  214. 

5.  Revise  §  206.432(b)(1)  to  read  as 
follows: 

§206.432    Federal  grant  assistance. 

***** 

(1)  Fifteen  (15)  Percent.  Effective 
November  1,  2004,  a  State  with  an 
approved  Standard  State  Mitigation 
Plan,  which  meets  the  requirements 
outlined  in  44  CFR  201.4,  shall  be 
eligible  for  assistance  under  the  HMGP 
not  to  exceed  15  percent  of  the  total 
estimated  Federal  assistance  described 
in  this  paragraph.  Until  that  date, 
existing,  FEMA  approved  State 
Mitigation  Plans  will  be  accepted. 
***** 

6.  Revise  §  206.434(b)(1)  to  read  as 
follows: 

§206.434    EtgltMIKy. 

***** 

(b)*   *   ' 

(1)  For  all  disasters  declared  on  or 
after  November  1.  2004.  local  and  tribal 
govenunent  applicants  for  subgrants 
must  have  an  approved  local  mitigation 
plan  in  accordance  with  44  CFR  201.6 
prior  to  receipt  of  HMGP  subgrant 
funding.  Until  November  1.  2004.  local 
mitigation  plans  may  be  developed 
concurrent  with  the  implementation  of 
subgrants. 


Dated:  September  26.  2002. 
|oe  M.  Allbaugh, 
Director. 
(FR  Doc.  02-24998  Filed  9-30-02;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-2315,  MB  Doclcet  No.  02-130,  RM- 
10438] 

Digital  Talevlsion  Broadcast  Sarvica; 
Daa  Moinaa,  lA 

AGENCY:  Federal  Communications 
Commission. 
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action:  Final  rule. 


summary:  The  Commission,  at  the 
request  of  Frank  Duross.  Kaleidoscope 
Partners.  Caroline  K.  Powley,  JJJH,  LLP. 
Stead  Communications,  and 
ValueVision  International,  Inc., 
applicants  for  a  new  television  station  to 
operate  on  analog  channel  69  at  Des 
Moines,  Iowa,  substitutes  DTV  channel 
56  for  channel  69  at  Des  Moines.  See  67 
FR  39932,  June  11,  2002.  DTV  channel 
56  can  be  allotted  to  Des  Moines  in 
compliance  with  the  principle 
community  coverage  requirements  of 
Section  73.625(a)  at  coordinates  41-38- 
05  N.  and  93-34-46  W.  with  a  power  of 
1000.  HAAT  of  151  meters  and  with  a 
DTV  service  population  of  645 
thousand.  With  is  action,  this 
proceeding  is  terminated. 
DATES:  Effective  November  8,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Media  Bureau,  (202)  418- 
1600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MB  Docket  No.  02-130, 
adopted  September  18.  2002,  and 
released  September  24,  2002.  The  full 
text  of  this  document  is  available  for 
public  inspection  and  copying  during 
regular  business  hours  in  the  FCC 
Reference  Information  Center,  Portals  II, 
445  12th  Street,  SW.,  Room  CY-A257. 
Washington,  DC.  This  document  may 
also  be  purchased  from  the 
Conunission's  duplicating  contractor, 
Qualex  International,  Portals  II,  445 
12th  Street,  SW..  CY-B402,  Washington, 
DC  20554,  telephone  202-863-2893. 
facsimile  202-863-2898,  or  via  e-mail 
qualexint@aol.com. 

List  of  Subjects  in  47  CFR  Fart  73 

Digital  television  broadcasting, 
Television. 

Part  73  of  Title  47  of  the  Code  of    ' 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334  and  336. 

§73.606    [Amended] 

2.  Section  73.606(b),  the  Table  of 
Television  Allotments  under  Iowa,  is 
amended  by  removing  TV  channel  69  at 
Des  Moines. 

$73,622    [Amended] 

3.  Section  73.622(b),  the  Table  of 
Digital  Television  Allotments  under 
Iowa,  is  amended  by  adding  DTV 
channel  56  at  Des  Moines. 


Federal  Communications  Commission. 
Barbara  A.  Kreisman, 

Chief.  Video  Division,  Media  Bureau. 

[FR  Doc.  02-24896  Filed  9-30-02:  8:45  am] 

BILUNG  CODE  6712-01-P 


DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  206,  207,  217,  223,  237, 
242, 245,  and  247  and  Appendix  G  to 
Chapter  2 

Defense  Federal  Acquisition 
Reguiation  Supplement;*Technical 
Amer>dments 

AGENCY:  Department  of  Defense  (DoD). 
action:  Final  rule. 


SUMMARY:  DoD  is  making  technical 
amendments  to  the  Defense  Federal 
Acquisition  Regulation  Supplement  to 
update  activity  names  and  addresses 
and  references  to  DoD  publications. 
EFFECTIVE  DATE:  October  1,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Michele  Peterson,  Defense  Acquisition 
Regulations  Council, 
OUSD(AT&L)DP(DAR),  IMD  3C132. 
3062  Defense  Pentagon.  Washington,  DC 
20301-3062.  Telephone  (703)  602-0311; 
facsimile  (703)  602-0350. 

List  of  Subjects  in  48  CFR  Parts  206, 
207,  217,  223,  237,  242,  245,  and  247 

Government  procurement. 

Michele  P.  Peterson, 

Executive  Editor.  Defense  Acquisition 
Regulations  Council. 

Therefore,  48  CFR  Parts  206,  207,  217, 
223,  237,  242,  245,  and  247  and 
Appendix  G  to  Chapter  2  are  amended 
as  follows: 

1.  The  authority  citation  for  48  CFR 
Parts  206,  207,  217,  223,  237,  242,  245, 
and  247  and  Appendix  G  to  subchapter 
I  continues  to  read  as  follows: 

Authority:  41  U.S.C.  421  and  48  CFR 
Chapter  1. 

PART  206— COMPETmON 
REQUIREMENTS 

206.302-2    [Amended] 

2.  Section  206.302-2  is  amended  in 
paragraph  (b)(iv)  by  removing  "DoDD 
4410.6,  Uniform  Material  Movement 
and  Issue  Priority  System"  and  adding 
in  its  place  "DoD  4140.1-R,  DoD 
Materiel  Management  Regulation". 

PART  207— ACQUISITION  PLANNING 

207.103    [Amended] 

3.  Section  207.103  is  amended  in 
paragraph  (h)  introductory  text, 
paragraph  {hKi){A),  twice  in  paragraph 


(h)(i)(B),  paragraph  (h)(i)(C),  paragraph 
(h)(ii)  introductory  text,  and  paragraph 
(h)(ii)(B)  in  the  second  sentence,  by 
removing  "SCMA"  and  adding  in  its 
place  "SMCA". 

207.105    [Amended] 

4.  Section  207.105  is  amended  as 
follows: 

a.  In  the  introductory  text,  in  the  first 
sentence,  by  removing  the  parenthetical 
"(c)"  and  adding  in  its  place  "(d)';  and 

b.  In  paragraph  (b)(19)(C),  by 
removing  "DoDD  4210.15,  Hazardous 
Material  Pollution  Prevention"  and 
adding  in  its  place  "DoD  Instruction 
4715.4,  Pollution  Prevention". 

PART  217— SPECIAL  CONTRACTING 
METHODS 

217.7600    [Amended] 

5.  Section  217.7600  is  amended  in  the 
second  sentence  by  removing  "DoDD 
4140.40,  Provisioning  of  End  Items  of 
Material"  and  adding  in  its  place  "DoD 
4140.1-R,  DoD  Materiel  Management 
Regulation,  Chapter  1". 

PART  223— ENVIRONMENT, 
CONSERVATION.  OCCUPATIONAL 
SAFETY,  AND  DRUG-FREE 
WORKPLACE 

223.7100    [Amended] 

6.  Section  223.7100  is  amended  in  the 
second  sentence  by  removing  "DoD 
Directive  6050.8,  Storage  and  Disposal 
of  Non-DoD-Owned  Hazardous  or  Toxic 
Materials  on  DoD  Installations"  and 
adding  in  its  place  "DoD  Instruction 
4715.6,  Environmental  Compliance". 

223.7102    [Amended] 

7.  Section  223.7102  is  amended  in 
paragraph  (b)  by  removing  "DoD 
Directive  6050.8"  and  adding  in  its 
place  "DoD  Instruction  4715.6". 

PART  237-SERVICE  CONTRACTING 

237.104    [Amended] 

-     8.  Section  237.104  is  amended  in 
paragraph  (b)(ii)(C)ri  j.  in  the  first 
sentence,  by  removing  "Contracting 
Authority  for  Direct"  and  adding  in  its 
place  "Contracts  for". 

PART  242— CONTRACT 
ADMINISTRATION  AND  AUDIT 
SERVICES 

242.1105    [Amended] 

9.  Sectibn  242.1105  is  amended  in 
paragraph  (l)(i)  by  removing  "DoD 
Directive  4410.6,  Uniform  Materiel 
Movement  and  Issue  Priority  System" 
and  adding  in  its  place  "DoD  4140.1-R, 
DoD  Materiel  Management  Regulation". 
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PART  245-GOVERNMENT  PROPERTY 

245.403    [Amended] 

10.  Section  245.403  is  amended  in 
paragraph  (1),  in  the  second  sentence, 
by  removing  "Products  and 
Technology"  and  adding  in  its  place 
"Items';  and  by  removing  "combat"  and 
adding  in  its  place  "military". 

245.609    [Amended] 

11.  Section  245.609  is  amended  in  the 
second  sentence  by  removing 
"Reutilization  and  Disposal"  and 
adding  in  its  place  "Materiel 
Disposition". 

PART  247— TRANSPORTATION 

247.305-10    [Amended] 

12.  Section  247.305-10  is  amended  in 
paragraph  {h){i)[A](3)  by  removing  "DoD 
4500.32-R.  Military  Standard 
Transportation  and  Movement 
Procedures  (MILSTAMP)"  and  adding 
in  its  place  "DoD  4500.9-R,  Defense 
Transportation  Regulation". 

247.371    [Amended] 

13.  Section  247.371  is  amended  by 
removing  "DoD  Regulation  4500.32-R, 
MILSTAMP"  and  adding  in  its  place 
"DoD  4500.9-R,  Defense  Transportation 
Regulation". 

Appendix  G — ^Activity  Address 
Numbers 

14.  Appendix  G  to  Chapter  2  is 
amended  in  Part  6  by  adding,  after  entry 
SP0999,  entries  SPElOO  through 
SPM999  to  read  as  follows: 

PART  6— DEFENSE  LOGISTICS 
AGENCY  ACTIVITY  ADDRESS 
NUMBERS 


Appendix  G^Activity  Address 
Numbers 

SPElOO,  TW  Defense  Supply  Center 

Philadelphia,  Directorate  of  Clothing  & 
Textiles,  700  Robbins  Avenue. 
Philadelphia,  PA,  19111-5096 

SFE103,  W7  Defense  Supply  Center 

Philadelphia,  Installation  Support,  700 
Robbins  Avenue,  Philadelphia,  PA 
19111-5096 

SPE200,  TX  Defense  Supply  Center 

Philadelphia,  Directorate  of  Medical 
Materiel.  700  Robbins  Avenue, 
Philadelphia,  PA  19111-5096 

SPE300.  UE  Defense  Supply  Center 

Philadelphia,  Directorate  of  Subsistence, 
700  Robbins  Avenue,  Philadelphia,  PA 
19111-5096 

SPE302,  W6  Defense  Supply  Center 
Philadelphia,  DSCP-Pacific,  2155 
Mariner  Square  Loop,  Alameda,  CA 
94501-1022 


SPE303,  U6  Defense  Supply  Center 

Philadelphia.  DSCP-Europe.  APO  AE 
09052-5000 

SPE400,  TY.  XK,  Zl,  Z3.  Z6.  Y8,  XH  Defense 
Supply  Center  Richmond,  Business 
Operations,  8000  Jefferson  Davis 
Highway,  Richmond,  VA  23297-5770 

SPE410,  XHDefense  Supply  Center 
Richmond,  Supplier  Operations — 
Acquisition  Mgmt  Div.  8000  Jefferson 
Davis  Highway,  Richmond.  VA  23297- 
5720 

SPE411,  TY  Defense  Supply  Center 

Richmond.  Proc  Br  (ESOC),  Customer 
Asst  Ctr,  8000  Jefferson  Davis  Highway. 
Richmond,  VA  23297-5871 

SPE413,  TY  Defense  Supply  Center 

Richmond,  Spec  Purchase  Br,  Prod  Ctr 
Spt  Div.  8000  Jefferson  Davis  Highwav. 
Richmond,  VA  23297-5864 

SPE414,  TY  Defense  Supply  Center 

Richmond,  SASPS  Phase  I  Br,  Prod  Ctr 
Spt  Div,  8000  Jefferson  Davis  Highwav, 
Richmond,  VA  23297-5864 

SPE415.  TY  Defense  Supply  Center 
Richmond,  Supplier  Operations — 
Hamilton  Sunstrand,  8000  Jefferson 
Davis  Highway,  Richmond,  VA  23297- 
5728 

SPE416,  TY  Defense  Supply  Center 
Richmond.  Supplier  Operations — 
Boeing,  8000  Jefferson  Davis  Highway. 
Richmond,  VA  23297-5729 

SPE417,  TY  Defense  Supply  Center 
Richmond.  Supplier  Operations — 
Honeywell,  8000  Jefferson  Davis 
Highway,  Richmond,  VA  23297-5730 

SPE418,  TY  Defense  Supply  Center 
Richmond,  Supplier  Operations — 
Lockheed  Martin,  8000  Jefferson  Davis 
Highway,  Richmond,  VA  23297-5731 

SPE419,  TY  Defense  Supply  Center 

Richmond,  Supplier  Operations — BAE, 
8000  Jefferson  Davis  Highway, 
Richmond,  VA  23297-5732 

SPE420,  TY  Defense  Supply  Center 
Richmond,  Supplier  Operations — 
General  Electric,  8000  Jefferson  Davis 
Highwav,  Richmond.  VA  23297-5733 

SPE430,  TY  Defense  Supply  Center 

Richmond,  Procurement  Branch,  Product 
Center  5,  8000  Jefferson  Davis  Highway, 
Richmond,  VA  23297-5813 

SPE440,  TY  Defense  Supply  Center 

Richmond.  Procurement  Branch,  Product 
Center  7, 8000  Jefferson  Davis  Highway, 
Richmond.  VA  23297-5834 

SPE441,  TY  Defense  Supply  Center 

Richmond.  Procurement  Branch,  Product 
Center  6,  8000  Jefferson  Davis  Highway, 
Richmond,  VA  23297-5822 

SPE450,  TY  Defense  Supply  Center 

Richmond,  Procurement  Branch,  Product 
Center  4,  8000  Jefferson  Davis  Highway, 
Richmond,  VA  23297-5800 

SPE451;  TY  Defense  Supply  Center 

Richmond,  Procurement  Branch.  Product 
Center  2,  8000  Jefferson  Davis  Highway, 
Richmond,  VA  23297-5787 

SPE460.  TY  Defense  Supply  Center 

Richmond,  Procurement  Branch,  Product 
Center  1 .  8000  Jefferson  Davis  Highway, 
Richmond,  VA  23297-5772 

SPE461.  TY  Defense  Supply  Center 

Richmond,  Special  Purchase  Branch 
(SPUR).  8000  Jefferson  Davis  Highway, 
Richmond,  VA  23297-5864 


SPE470.  TY  Defense  Supply  Center 

Richmond,  Procurement  Branch,  Product 

Center  10.  8000  Jefferson  Davis  Highwav. 

Richmond.  VA  23297-5352 
SPE475,  TY  Defense  Supply  Center 

Richmond,  Procurement  Branch.  Product 

Center  11.  8000  Jefferson  Davis  Highway, 

Richmond,  VA  23297-5361 
SPE480,  TY  Defense  Supply  Center 

Richmond,  Procurement  Branch.  Product 

Center  3.  8000  Jefferson  Davis  Highway, 

Richmond,  VA  23297-5877 
SPE490.  TY  Defense  Supply  Center 

Richmond.  Procurement  Branch,  Product 

Center  8,  8000  Jefferson  Davis  Highway, 

Richmond.  VA  23297-5846 
SPE499  Defense  Supply  Center  Richmond. 

Special  Purchase  Branch,  Project  Orders, 

8000  Jefferson  Davis  Highway, 

Richmond,  VA  23297-5864 
SPE500.  TZ.  WU  Defense  Supply  Center 

Philadelphia,  700  Robbins  Avenue, 

Philadelphia,  PA  19111-5096 
SPE510  Defense  Supply  Center  Philadelphia. 

700  Robbins  Avenue,  Philadelphia,  PA 

19111-5096 
SPE520  Defense  Supply  Center  Philadelphia, 

Product  Verification  Testing  Acquisition, 

700  Robbins  Avenue.  Philadelphia,  PA 

19111-5096 
SPE540  Defense  Supply  Center  Philadelphia, 

700  Robbins  Avenue,  Philadelphia,  PA 

19111-5096 
SPE560  Defense  Supply  Center  Philadelphia. 

700  Robbins  Avenue,  Philadelphia.  PA 

19111-5096 
SPE580  Defense  Supply  Center  Philadelphia. 

Special  Programs.  700  Robbins  Avenue. 

Philadelphia.  PA  19111-5096 
SPE599  Defense  Supply  Center  Philadelphia. 

700  Robbins  Avenue.  Philadelphia,  PA 

19111-5096 
SPE700,  UB,  UZ.  U3  Defense  Supply  Center 

Columbus.  PO  Box  3990.  Columbus.  OH 

43216-3990 
SPE701  Defense  Supply  Center  Columbus. 

ATTN:  DSCC-OT.Building  20,  Fourth 

Floor,  Columbus,  OH  43216-5000 
SPE710,  YL  Defense  Supply  Center 

Columbus,  Base  Contracting.  PO  Box 

16704.  Columbus.  OH  43216-5010 
SPE720,  YM  Defense  Supply  Center 

Columbus,  PO  Box  16704,  Columbus, 

OH  43216-5010 
SPE730,  VVZ  Defense  Supply  Center 

Columbus.  PO  Box  16704.  Columbus. 

OH  43216-5010 
SPE740.  XJ  Defense  Supply  Center 

Columbus,  Aerospace  Solicitations/ 

Awards,  PO  Box  3990.  Columbus.  OH 

43216-5000 
SPE749  Defense  Supply  Center  Columbus, 

Aerospace/Public  Manufacturing.  PO 

Box  3990,  Columbus,  OH  43216-3990 
SPE750,  UB  Defense  Supply  Center 

Columbus,  Land  Solicitations/ Awards, 

PO  Box  16704,  Columbus,  OH  43216-     , 

5010 
SPE759  Defense  Supply  Center  Columbus, 

Land  Public  Manufacturing.  PO  Box 

16704,  Columbus,  OH  43216-5010 
SPE760,  UB  Defense  Supply  Center 

Columbus.  Maritime  Solicitations/ 

Awards,  PO  Box  16704,  Columbus,  OH 

43216-5010 
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SPE769  Defense  Supply  Center  Columbus. 
Maritime  Public  Manufacturing,  PO  Box 
16704.  Columbus.  OH  43216-5010 
SPE770.  UB  Defense  Supply  Center 

Columbus,  PO  Box  16704.  Columbus. 
OH  43216-.5010 
SPE779  Defense  Supply  Center  Columbus. 
Public  Manufacturing,  PO  Box  16704, 
Columbus,  OH  43216-5010 
SPE780  Defense  Supply  Center  Columbus, 
Government  Furnished  Property 
Account.  ATTN:  DSCC-PAPB  GFP, 
Building  20  A2N.  3990  East  Broad  Street. 
Columbus.  OH  43216-5000 
SPE799  Defense  Supply  Center  Columbus- 
FCIM.  PO  Box  3990.  Columbus.  OH 
43216-5000 
SPE900.  UD  Defense  Supply  Center 

Columbus,  Electronics,  PO  Box  16704, 
Columbus,  OH  43216-5010 
SPE905  Defense  Supply  Center  Columbus. 
PO  Box  16704.  Columbus.  OH  43216- 
5010 
SPE910.  U7  Defense  Supply  Center 

Columbus.  PO  Box  16704.  Columbus. 
OH  43216-5010 
SPE920.  W4  Defense  Supply  Center 

Columbus.  Electro  Mechanical,  PO  Box 
16704.  Columbus,  OH  43216-5010 
SPE930  Defense  Supply  Center  Columbus, 
Switches,  PO  Box  16704,  Columbus,  OH 
43216-5000 
SPE935  Defense  Supply  Center  Columbus, 
PO  Box  16704.  Columbus,  OH  43216- 
5000 
SPE960  Defense  Supply  Center  Columbus, 
Active  Devices,  PO  Box  16704, 
Columbus,  OH  43216-5000 
SPE970  Defense  Supply  Center  Columbus. 
PO  Box  16704,  Columbus,  OH  43216- 
5000 
SPE999  Defense  Supply  Center  Columbus- 
FCIM,  PO  Box  16704,  Columbus,  OH 
43216-5000 
SPMlOO,  TW  Defense  Supply  Center 

Philadelphia,  Directorate  of  Clothing  & 
Textiles,  700  Robbins  Avenue. 
Philadelphia,  PA  19111-5096 
SPM103,  W7  Defense  Supply  Center 

PhHadelphia,  Installation  Support.  700 
Robbins  Avenue,  Philadelphia.  PA 
19111-5096 
SPM200,  TX  Defense  Supply  Center 
Philadelphia.  Directorate  of  Medical 
Materiel.  700  Robbins  Avenue. 
Philadelphia,  PA  19111-5096 
SPM300.  UE  Defense  Supply  Center 

Philadelphia.  Directorate  of  Subsistence. 
700  Robbins  Avenue.  Philadelphia,  PA 
19111-5096 
SPM302,  W6  Defense  Supplv  Center 
Philadelphia,  DSCP-Pacific,  2155 
Mariner  Square  Loop,  Alameda.  CA 
94501-1022 
SPM303.  06  Defense  Supply  Center 

Philadelphia.  DSCP-Europe.  APO  AE 
09052-5000 
SPM400.  TY.  XK,  Zl.  Z3,  Z6.  Y8.  XH  Defense 
Supply  Center  Richmond.  Business 
Operations.  8000  Jefferson  Davis 
Highway.  Richmond.  VA  23297-5770 
SPM410.  XH  Defense  Supply  Center 
Richmond.  Supplier  Operations — 
Acquisition  Mgmt  Div.  8000  lefferson 
Davis  Highway.  Richmond.  VA  23297- 
5720 


SPM411.  TY  Defense  Supply  Center 

Richmond.  Proc  Br  (ESOC),  Customer 
Asst  Ctr.  8000  Jefferson  DavLs  Highway, 
Richmond,  VA  23297-5871 
SPM413,  TY  Defense  Supply  Center 

Richmond,  Spec  Purchase  Br,  Prod  Ctr 
Spt  Div.  8000  Jefferson  Davis  Highway, 
Richmond.  VA  23297-5864 
SPM414.  TY  Defense  Supply  Center 

Richmond.  SASPS  Phase  1  Br.  Prod  Ctr 
Spt  Div.  8000  Jefferson  Davis  Highway. 
Richmond.  VA  23297-5864 
SPM415.  TY  Defense  Supply  Center 
Richmond.  Supplier  Operations  " 
Hamilton  Sunstrand,  8000  Jefferson 
Davis  Highway,  Richmond,  VA  23297- 
5728 
SPM416,  TY  Defense  Supply  Center      - 
Richmond,  Supplier  Operations — 
Boeing,  8000  Jefferson  Davis  Highway, 
Richmond,  VA  23297-5729 
SPM417,  TY  Defense  Supply  Center 
Richmond,  Supplier  Operations — 
Honeywell,  8000  Jefferson  Davis 
Highway,  Richmond,  VA  23297-5730 
SPM418,  TY  Defense  Supply  Center 
Richmond,  Supplier  Operations — 
Lockheed  Martin,  8000  Jefferson  Davis 
Highway,  Richmond,  VA  23297-5731 
SPM419.  TY  Defense  Supply  Center 

Richmond,  Supplier  Operations — BAE. 
8000  Jefferson  Davis  Highway, 
Richmond,  VA  23297-5732 
SPM420,  TY  Defense  Supply  Center 
Richmond,  Supplier  Operations — 
General  Electric,  8000  Jefferson  Davis 
Highway,  Richmond.  VA  23297-5733 
SPM430.  TY  Defense  Supply  Center 

Richmond.  Procurement  Branch.  Product 
Center  5.  8000  Jefferson  Davis  Highway, 
Richmond.  V A  23297-5813 
SPM440,  TY  Defense  Supply  Center 

Richmond.  Procurement  Branch.  Product 
Center  7.  8000  Jefferson  Davis  Highway, 
Richmond.  VA  23297-5834 
SPM441.  TY  Defense  Supply  Center 

Richmond.  Procurement  Branch.  Product 
Center  6.  8000  Jefferson  Davis  Highway. 
Richmond.  VA  23297-5822 
SPM450,  TY  Defense  Supply  Center 

Richmond.  Procurement  Branch.  Product 
Center  4.  8000  Jefferson  Davis  Highway. 
Richmond.  VA  23297-5800 
SPM451.  TY  Defense  Supply  Center 

Richmond,  Procurement  Branch,  Product 
Center  2,  8000  Jefferson  Davis  Highway, 
Richmond,  VA  23297-5787 
SPM460,  TY  Defense  Supply  Center 

Richmond,  Procurement  Branch.  Product 
Center  1,  8000  Jefferson  Davis  Highway. 
Richmond.  VA  23297-5772 
SPM461.  TY  Defense  Supply  Center 

Richmond.  Special  Purchase  Branch 
(SPUR).  8000  Jefferson  Davis  Highway. 
Richmond.  VA  23297-5864 
SPM470.  TY  Defense  Supply  Center 

Richmond.  Procurement  Branch.  Product 
Center  10.  8000  Jefferson  Davis  Highway. 
Richmond.  VA  23297-5352 
SPM475.  TY  Defense  Supply  Center 

Richmond.  Procurement  Branch  J'roduct 
Center  11.  8000  Jefferson  Davis  Highway, 
Richmond.  VA  23297-5361 
SPM480.  TY  Defense  Supply  Center 

Richmond.  Procurement  Branch,  Product 
Center  3,  8000  Jefferson  Davis  Highway, 
Richmond.  VA  23297-5877 


SPM490,  TY  Defense  Supply  Center 

Richmond,  Procur%ment  Branch.  Product 
Center  8,  8000  Jefferson  Davis  Highway. 
Richmond.  VA  23297-5846 
SPM499  Defense  Supply  Center  Richmond. 
Special  Purchase  Branch.  Project  Orders, 
8000  Jefferson  Davis  Highway, 
Richmond.  VA  23297-5864 
SPM500  TZ,  WU  Defense  Supply  Center 
Philadelphia.  700  Robbins  Avenue, 
Philadelphia.  PA  19111-5096 
SPM510  Defense  Supply  Center 

Philadelphia,  700  Robbins  Avenue. 
Philadelphia,  PA  19111-5096 
SPM520  Defense  Supply  Center 

Philadelphia,  Product  Verification 
Testing  Acquisition,  700  Robbins 
Avenue,  Philadelphia,  PA  19111-5096 
SPM540  Defense  Supply  Center 

Philadelphia,  700  Robbins  Avenue, 
Philadelphia,  PA  19111-5096 
SPM560  Defense  Supply  Center 

Philadelphia,  700  Robbins  Avenue, 
Philadelphia,  PA  19111-5096 
SPM580  Defense  Supply  Center 

Philadelphia.  Special  Programs.  700 
Robbins  Avenue.  Philadelphia,  PA 
19111-5096 
SPM599  Defense  Supply  Center 

Philadelphia,  700  Robbins  Avenue, 
Philadelphia,  PA  19111-5096 
SPM700  UB.  UZ.  U3  Defense  Supply  Center 
Columbus,  PO  Box  3990,  Columbus,  OH 
43216-3990 
SFM701  Defense  Supply  Center  Columbus, 
Attn:  DSCC-OT,  Building  20,  Fourth 
Floor,  Columbus,  OH  43216-5000 
SPM710,  YL  Defense  Supply  Center 

Columbus,  Base  Contracting,  PO  Box 
16704,  Columbus.  OH  43216-5010 
SPM720.  YM  Defense  Supply  Center 

Columbus.  PO  Box  16704.  Columbus. 
OH  43216-5010 
SPM730,  WZ  Defense  Supply  Center 

Columbus,  PO  Box  16704,  Columbus. 
OH  43216-5010 
SPM740,  XJ  Defense  Supply  Center 
Columbus,  Aerospace  Solicitations/ 
Awards.  PO  Box  3990.  Columbus,  OH 
43216-5000 
SPM749  Defense  Supply  Center  Columbus. 
Aerospace/Public  Manufacturing,  PO 
Box  3990,  Columbus.  OH  4321&-3990 
SPM750,  UB  Defense  Supply  Center 

Columbus,  Land  Solicitations/ Awards, 
PO  Box  16704,  Columbus,  OH  43216- 
5010 
SPM759  Defense  Supply  Center  Columbus, 
Land  Public  Manufacturing.  PO  Box 
16704.  Columbus,  OH  43216-5010 
SPM760,  UB  Defense  Supply  Center 
Columbus,  Maritime  Solicitations/ 
Awards,  PO  Box  16704,  Columbus.  OH 
43216-5010 
SPM769  Defense  Supply  Center  Columbus. 
Maritime  Public  Manufacturing.  PO  Box 
16704.  Columbus.  OH  43216-5010 
SPM770.  UB  Defense  Supply  Center 

Columbus.  PO  Box  16704.  Columbus. 
OH  43216-5010 
SPM779  Defense  Supply  Center  Columbus. 
Public  Manufacturing.  PO  Box  16704. 
Columbtis.  OH  43216-5010 
SPM780  Defense  Supply  Center  Columbus. 
Government  Furnished  Property 
Account.  Attn:  DSCC-PAPB  GFP, 
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Building  20  A2N,  3990  East  Broad  Street. 

Columbus,  OH  43216-5000 
SPM799  Defense  Supply  Center  Colunibus- 

FCIM.  PO  Box  3990.  Columbus,  OH 

4321fr-5000 
SPM900.  UD  Defense  Supply  Center 

Columbus,  Electronics.  PO  Box  16704, 

Columbus,  OH  43216-5010 
SPM905  Defense  Supply  Center  Columbus. 

PO  Box  16704.  Columbus,  OH  43216- 

5010 
SPM910,  U7  Defense  Supply  Center 

Columbus.  PO  Box  16704,  Columbus. 

OH  43216-5010 
SPM920,  W4  Defense  Supply  Center 

Columbus,  Electro  Mechanical.  PO  Box 

16704,  Columbus,  OH  43216-5010 
SPM930  Defense  Supply  Center  Columbus. 

Switches,  PO  Box  16704.  Columbus.  OH 

43216-5000 
SPM935  Defense  Supply  Center  Columbus. 

PO  Box  16704.  Columbus.  OH  43216- 

5000 
SPM960  Defense  Supply  Center  Columbus, 

Active  Devices.  PO  Box  16704, 

Columbus,  OH  43216-5000 
SPM970  Defense  Supply  Center  Columbus, 

PO  Box  16704,  Columbus,  OH  43216- 

5000 
SPM999  Defense  Supply  Center  Columbus- 

FCIM,  PO  Box  16704.  Columbus.  OH 

43216-5000 


[FR  Doc.  02-24717  Filed  9-30-02;  8:45  am] 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  1833  and  1852 
RIN  2700-AC33 

Approval  Authority  for  Contract 
Actions  Pending  Resolution  of  an 
Agency  Protest 

AGENCY:  Natiqpal  Aeronautics  And 
Space  Administration. 
action:  Final  rule. 

SUMMARY:  This  final  rule  revises  the 
NASA  FAR  Supplement  (NFS)  to 
specify  the  approval  authority  to  award 
a  contract  or  continue  contract 
performance  when  a  protest  is  filed 
directly  with  the  agency.  It  also  makes 
.administrative  changes  to  specify 
internal  NASA  distribution 
requirements  for  "protest  notifications 
and  to  correct  a  position  title. 
EFFECTIVE  DATE:  October  1,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Tom 
OToole,  NASA,  Office  of  Procurement, 
Contract  Management  Division  (Code 
HK);  (202)  35&-0478;  e-mail: 
thomas.otooIe®hq.nasa.gov. 

SUPPLEMENTARY  INFORMATION: 
A.  Background 

FAR  33.103  and  33.104  address 
protests  to  the  agency  and  the  General 


Accounting  Office  (GAO).  respectively. 
Both  FAR  sections  allow  an  agency  to 
establish  an  approval  authority  for 
awarding  a  contract  when  a  protest  is 
received  prior  to  contract  award  and  for 
continuing  contract  performance  when  a 
protest  is  received  after  award.  NFS 
1833.104(b)(1)  and  (c)(2)  aheady  specify 
that  the  Assistant  Administrator  for 
Prociuement  is  the  approval  authority 
for  those  actions  when  a  protest  is  filed 
with  GAO,  but  no  authority  is  specified 
relative  to  agency  protests.  To  ensure 
the  same  degree  of  review  and  approval 
regardless  of  the  forum  where  the 
protest  is  filed,  this  change  to  the  NFS 
establishes  the  Assistant  Administrator 
for  Procurement  as  the  approval 
authority  for  contract  award  and 
continuing  contract  performance  for 
agency  protests. 

B.  Regulatory  Flexibility  Act 

This  final  rule  does  not  constitute  a 
significant  revision  within  the  meaning 
of  FAR  1.501  and  Public  Law  98-577, 
and  publication  for  public  comment  is 
not  required.  However,  NASA  will 
consider  comments  bom  small  entities 
concerning  the  affected  NFS  Parts  1833 
and  1852  in  accordance  with  5  U.S.C, 
610. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  do  not 
impose  recordkeeping  or  information 
collection  requirements  which  require 
the  approval  of  the  Office  of 
Management  and  Budget  imder  44 
U.S.C.  3501,  etseq. 

List  of  Subjects  in  48  CFR  Parts  1833 
and  1852 

Government  Procurement. 

Tom  Luedtke, 

Assistant  Administrator  for  Procurement. 

Accordingly,  48  CFR  parts  1833  and 
1852  are  amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
parts  1833  and  1852  continues  to  read 
as  follows: 

Authority:  42  U.S.C.  2473(c)(1). 

PART  1833— PROTEST,  DISPUTES. 
AND  APPEALS 

• 

2.  Amend  section  1833.103  by 
deleting  the  word  "Deputy"  in 
paragraph  (c),  and  by  revising  paragraph 
(f)  to  read  as  follows: 

1833.103    Protests  to  ths  agency. 

*        •        *        •        • 

(f)  Protests  received  at  NASA  offices 
or  locations  other  than  that  of  the 
cognizant  contracting  officer  shall  be 
immediately  referred  to  the  contracting 
officer  for  disposition  (see  1833.106(a)). 
The  contracting  officer  shall  advise  the 


Headquarters  Offices  of  Procurement 
(Code  HS)  and  the  General  Counsel 
(Code  GK)  of  the  receipt  of  the  protest 
and  the  planned  and  actual  disposition. 
This  paragraph  does  not  apply  when  the 
protester  has  requested  an  independent 
review  imder  the  provision  at  1652.233- 
70. 

(1)  The  Assistant  Administrator  for 
Prociuement  (Code  HS)  is  the  approval 
authority  for  contract  award. 

(3)  The  Assistant  Administrator  for 
Procurement  (Code  HS)  is  the  approval 
authority  for  authorizing  continued 
contract  performance. 

PART  1852— SOUCfTATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

1652.233-70    [Amendedl 

3.  Amend  section  1652.233-70  by 
revising  the  date  of  the  provision  to  read 
"Oct.  2002"  and  by  deleting  the  word 
"Deputy"  each  time  it  appears. 
(FR  Doc.  02-24773  Filed  9-3(M)2;  8:45  am] 
BIUINO  coot  7810-01-f 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  1852  and  1872 

RIN  2700-AC33 

Broad  Agency  Announoamsnts 

agency:  National  Aeronautics  and 
Space  Administration  (NASA). 

ACTION:  Final  rule. 

summary:  This  final  rule  adopts  with 
changes  the  proposed  rule  published  in 
the  Federal  Re^ster  on  August  31. 
2001.  This  final  rule  amends  the  NASA 
FAR  Supplement  (NFS)  to  require, 
when  relevant,  consideration  of  safety 
and  risk-based  acquisition  management 
in  NASA's  broad  agency 
annoimcements.  This  change  will 
ensiu«  consistency  in  the  way  safety 
and  risk  based  acquisition  management 
are  treated  in  all  NASA  acquisitions. 

EFFECTIVE  DATE:  October  1.  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Bnmdage.  NASA,  Office  of 
Procurement.  Analysis  Division  (Code 
HC),  (202)  356-0461.  or  e-mail: 
pauLbrundage@hq.nasa.gov. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

NASA  recenUy  made  several  changes 
to  the  NFS  to  address  safety  and  risk 
based  acquisition  management  (RBAM) 
in  the  acquisition  planning  processes  for 
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negotiated  procurements.  This  final  rule 
makes  corresponding  changes  to  the 
proposal  preparation  processes  for 
NASA's  broad  agency  announcements 
(BAA).  Two  types  of  BAAs  used  by 
NASA  include  the  Announcement  of 
Opportunity  (AO)  and  the  NASA 
Research  Annoimcement  (NRA).  This 
final  rule  amends  the  NASA  FAR 
Supplement  (NFS)  to  require,  when 
relevant,  consideration  of  safety  and 
risk-based  acquisition  management  in 
NASA's  broad  agency  announcements. 
This  change  allows  NASA  to  consider 
safety  and  RBAM  as  part  of  the  proposal 
selection  done  under  NASA's  broad 
-agency  annoimcements.  This  change 
will  ensure  consistency  in  the  way 
safety  and  RBAM  are  treated  in  all 
NASA  acquisitions. 

NASA  published  a  proposed  rule  in 
the  Federal  Register  at  66  FR  45955  on 
August  31,  2001.  NASA  received  one 
comment  on  the  proposed  rule.  The 
commenter  suggested  that  risk  analysis 
should  not  be  imposed  at  early  stages  of 
research  solely  for  consistency  when  it 
is  unlikely  there  will  be  any  identifiable 
risk  that  could  benefit  from  a  premature 
risk  analysis.  The  commenter  further 
recommended  that  NASA  not  require 
RBAM  on  BAAs  imless  the  statement  of 
work  involved  procurement, 
development,  manufacture,  and 
operation  of  hardware  and  equipment. 

NASA  included  the  phrase  "where 
they  are  relevant"  in  its  proposed  rule 
because  it  agrees  that  in  some  cases  the 
proposed  work  in  response  to  a  BAA 
may  be  so  early  in  the  development 
cycle  that  identification  and  discussion 
of  risk  factors  may  not  be  possible. 
However,  NASA  disagrees  with  the 
suggestion  that  risk  factor  identification 
and  discussion  occur  only  when  the 
statement  of  work  involves 
procurement,  development, 
manufacture,  and  operation  of  hardware 
and  equipment. 

To  enstire  that  the  identification  and 
discussion  of  risk  factors  is  conducted 
when  appropriate,  NASA's  proposed 
rule  required  the  identification  and 
discussion  of  risk  factors  and  issues 
throughout  the  proposal  "where  they 
are  relevant." 

Relevancy  of  risk  should  be  easily 
determinable,  even  during  the  initial 
BAA  process.  For  example,  research 
involving  flight  hardware,  hazardous 
material,  or  potentially  dangerous 
operations  includes  identifiable  risks.  In 
other  cases,  it  may  indeed  be  too  early 
in  the  research  process  to  identify  and 
discuss  risk  factors,  so  such  a  discussion 
would  not  be  relevant. 

Moreover,  BAAs  include  information 
that  will  help  a  proposer  in  determining 
whether  an  identification  and 


discussion  of  risks  may  be  relevant.  For 
instance,  AO's  include,  as  applicable, 
safety,  reliability,  and  quality  assurance 
provisions.  NRAs  contain  programmatic 
information  and  certain  requirements 
and  will  generally  specify  topics  for 
which  additional  information  or  greater 
detail  is  desirable.  NASA  is  ensuring 
that  areas  that  may  involve  potential 
risk  are  highlighted  in  AOs  and  NRAs 
by  requiring  the  participation  of  the 
appropriate  NASA  Safety  Offices  in  the 
NRA  and  AO  (by  this  rule)  processes. 

It  is  anticipated  and  understood  that 
the  identification  of  risk  factors  where 
relevant  will  be  consistent  with  the 
level  of  information  available  at  the  time 
of  the  proposal.  Therefore,  no  change  is 
being  made  as  a  result  of  comments 
received.  Minor  grammatical  changes 
have  been  made  to  NFS  section 
1872.307. 

B.  Regulatory  Flexibility  Act 

NASA  certifies  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
business  entities  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601,  et  seq.) 
because  it  does  not  impose  new 
requirements.  Rather,  it  focuses 
attention  on  safety  and  risk 
management. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
NFS  do  not  impose  any  record  keeping 
or  information  collection  requirements, 
or  collections  of  information  from 
offerors,  contractors,  or  members  of  the 
public  that  require  the  approval  of  the 
Office  of  Management  and  Budget  under 
44  U.S.C.  3501,  et  seq. 

List  of  Subjects  in  48  CFR  Parts  1852 
and  1872 

Government  procurement. 

Tom  Luedtke, 

Assistant  Administrator  for  Procurement. 

Accordingly,  48  CFR  parts  1852  and 
1872  are  amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
1852  and  1872  continues  to  read  as 
follows: 

Authority:  42  U.S.C.  2473(c)(1). 

PART  1852— SOUCITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

2.  Amend  the  clause  at  section 
1852.235-72  by  revising  the  clause  date, 
redesignating  paragraph  (c)(ll)(ii)  as 
(c)(ll)(iii),  and  adding  a  new  paragraph 
(c)(ll)(ii)  to  read  as  follows: 


1 852.235-72    Instructions  for  responding 
to  NASA  Research  Announcements. 


Instructions  for  Responding  to  NASA 
Research  Announcements  (Oct.  2002) 

***** 

(c)  *  *  * 

(11)  *  *  * 

(ii)  Identify  and  discuss  risk  factors 
and  issues  throughout  the  proposal 
where  they  are  relevant,  and  yoiur 
approach  to  managing  these  risks. 


PART  1872  —ACQUISITION  OF 
INVESTIGATIONS 

3.  Amend  paragraph  (b)  of  section 
1872.303  by  adding  the  words  "Office  of. 
Safety  and  Mission  Assurance," 
immediately  after  "Office  of  General 
Counsel,". 

4.  Amend  section  1872.307  by  adding 
the  following  sentence  at  the  end  of 
paragraph  (b)  to  read  as  follows: 

1872.307    Guidelines  for  proposal 
preparation. 

•        *        *        »        « 

(b)  *  *  *  hivestigators  shall  be 
required  to  identify  and  discuss  risk 
factors  and  issues  throughout  the 
proposal  where  they  are  relevant,  and 
describe  their  approach  to  managing 
.  these  risks. 

5.  Amend  section  1872.402,  by 
redesignating  paragraph  (b)(7)  as  (b)(8), 
and  adding  a  new  paragraph  Cb)(7)  to 
read  as  follows: 

1872.402    Criteria  for  evaluation. 

***** 

(b)*** 

(7)  The  proposed  approgch  to 
managing  risk  (e.g.,  level  of  technology 
maturity  being  applied  or  developed, 
techniral  complexity,  performance 
specifications  and  tolerances,  delivery 
schedide,  etc.). 
***** 

6.  Amend  section  1872.705  by 
redesignating  sections  II,  III,  FV,  V,  VI, 
Vn.  Vffl,  and  K  as  m,TV,  V,  VI,  VD, 
Vni,  DC,  and  X  respectively,  and  adding 
a  new  section  II  to  read  as  follows: 

1872.705    Format  of  Announcement  of 
Opportunity  (AO). 


n.  NASA's  Safety  Priority 

Safety  is  the  freedom  from  those 
conditions  that  can  cause  death,  injury, 
occupational  illness,  damage  to  or  loss 
of  equipment  or  property,  or  damage  to 
the  environment.  NASA's  safety  priority 
is  to  protect: 

(1)  The  public. 


(2)  Astronauts  and  pilots, 

(3)  The  NASA  workforce  (including 
NASA  employees  working  imder  NASA 
instruments),  and 

(4)  High-value  equipment  and    . 
property. 
***** 

[FR  Doc.  02-24774  Filed  9-30-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 

49  CFR  Part  40 
[Docket  OST-2002-13431] 
RIN  2105-AD13 

Procedures  for  Transportation 
Workplace  Drug  and  Alcohol  Tasting 
Programs;  Procaduras  for  Non* 
Evidential  Alcohol  Screening  Devices 

AGENCY:  Office  of  the  Secretary,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  The  Department  of 
Transportation  (DOT)  originally 
established  procedures  for  use  of  non- 
evidential  alcohol  screening  devices 
(ASDs)  in  April,  1995.  At  that  time,  we 
indicated  that  as  additional  ASDs  were 
determined  by  the  National  Highway 
Traffic  Safety  Administration  (NHTSA) 
to  be  capable  of  detecting  the  presence 
of  alcohol  at  the  0.02  or  greater  level  of 
alcohol  concentration,  they  would  be 
suitable  for  use  within  DOT  regulated 
industry  testing  programs.  Because 
NHTSA  has  approved  a  device,  the 
operating  mechanism  of  which  differs 
from  other  ASDs,  the  Department  had 
no  Part  40  procedures  for  its  use.  This 
rule  establishes  procedures  for  the  use 
of  this  device. 

DATES:  This  rule  is  effective  October  31, 
2002. 

FOR  FURTHER  INFORMATKW  CONTACT:  Jim 
L.  Swart,  Drug  and  Alcohol  Policy 
Advisor  at  202-366-3784  (voice),  202- 
366-3897  (fax),  or  at: 
jim.swaTt@ost.dot.gov  (e-mail). 
SUPPLEMENTARY  INFORMATION: 

Background  ^ 

When  the  Department  originally 
published  its  alcohol  testing  rules  on 
February  15, 1994  (54  FR  7302  et  seq.), 
the  Department  established  breath 
testing  using  evidential  breath  testing 
devices  (EBTs)  as  the  method  to  be 
used.  However,  in  response  to 
comments  requesting  additional 
flexibility  in  testing  methods  the 
Department  said  that  NHTSA  would 
develop  model  specifications,  evaluate 


additional  screening  devices,  and 
periodically  publish  a  conforming 
products  list  of  those  additional 
screening  devices  that  meet  model 
specifications.  The  Department  noted, 
too,  that  the  Department  would  also 
have  to  imdertake  separate  rulemaking 
proceedings  to  establish  procedures  for 
use  by  DOT-regulated  industries  of  any 
devices  after  they  are  approved  by 
NHTSA. 

On  April  20, 1995  (FR  Vol.  60,  No. 
76),  the  Department  published 
procedures  for  use  of  ASDs,  both  breath 
devices  and  saliva  devices.  At  that  time, 
the  Department  did  not  anticipate  that 
additional  devices  would  be  developed 
that,  while  using  breath  or  saliva  as  the 
means  of  obtaining  a  result,  would 
necessitate  new  procedures  for  their 
use.  As  a  result,  the  revised  Part  40  (65 
FR  79462)  published  December  19,  2000 
stated,  in  part,  that  ASDs  on  the  NHTSA 
conforming  products  list  (CPL)  could  be 
used  for  Part  40  alcohol  screening  tests. 
Because  NHTSA  added  an  ASD  to  their 
CPL  and  the  Department  had  no 
procedures  for  its  use,  we  were  forced 
to  amend  that  rule.  On  Aiigust  9.  2001 
(65  FR  41944)  Part  40  was  amended  to 
read,  "You  may  use  an  ASD  that  is  on 
the  NHTSA  CPL  for  DOT  alcohol  tests 
only  if  there  are  instructions  for  its  use 
in  this  part." 

This  effectively  prevented  use  of  this 
ASD  for  DOT  testing  purposes  even 
though  it  was  on  NHTSA's  CPL.  The 
Department  has  taken  steps  to  rectify 
this  situation  by  developing  procedures 
for  this  ASD's  use  and  by  amending  the 
regulation  accordingly.  We  have  also 
taken  the  step  to  fine-tune  the  regulation 
to  include  in  regulation  text  the  fact  that 
breath  alcohol  technicians  (BAT), 
knowledgeable  of  how  to  use  an  ASD  (or 
ASDs),  can  conduct  screening  tests 
using  them. 

Instructions  for  use  of  the  breath  tube 
are  somewhat  parallel  to  those  for  the 
saliva  device.  Both  devices  prohibit  use 
of  the  device  after  the  expiration  date 
has  been  reached.  Both  have  procedures 
for  conducting  additional  tests  if  proper 
procedures  caimot  be  followed.  Both 
have  some  similar  fatal  flaw  criteria. 

The  breath  tube  requires  the  STT  or 
BAT  to  remove  a  tube  from  the  box  and 
break  the  device's  ampule  in  the 
presence  of  the  employee.  The  STT  or 
BAT  must  then  attach  an  inflation  bag 
to  the  appropriate  end  of  the  tube.  The 
employee  is  given  the  opportunity  to 
hold  the  tube  and  provided  instructions 
regarding  how  to  blow  (i.e.,  forcefully 
and  steadily  for  approximately  12 
seconds)  tluough  the  tube. 

The  rules  also  provide  instructions  for 
reading  the  results.  In  this  case,  the  STT 
or  BAT  must  compare  the  color  of  the 


crystals  in  the  breath  tube  with  the 
colored  crystals  on  manufacturer- 
produced  control  tube.  Comparisons 
must  take  place  within  specific  time 
frames. 

Fatal  Flaws"  require  tests  to  be 
cancelled.  Problems  with  the  breath 
tube  which  cause  fatal  flaws  are:  The 
STT  or  BAT  reads  the  device  either 
sooner  or  after  than  the  time  allotted: 
and  the  device  is  used  after  its 
expiration  date. 

The  breath  tube  works  this  way. 
When  a  person's  breath  is  blown  though 
the  tube  it  goes  around  and  across  the 
tube's  crystals.  If  the  person's  breath 
contains  no  alcohol,  the  crystals  remain 
their  original  color.  However,  if  the 
person's  breath  contains  alcohol,  the 
alcohol  causes  a  chemical  reaction 
leading  to  a  change  in  crystal  color.  A 
color  change  matching  the  color  of 
crystals  in  the  control  tube  is  indicative 
of  a  screening  test  result  that  must 
subsequently  be  confirmed  using  an 
EBT.  Such  a  color  change  indicates  that 
the  screening  test  result  is  0.02  or  above. 

Regulatory  Anal]rse8  and  Notices 

This  rule  is  not  a  significant  rule  for 
purposes  of  Executive  Order  12866  and 
DOT.  It  does  not  increase  costs  on 
regulated  parties.  In  fact  it  may  facilitate 
the  use  of  a  device  that  may  increase 
flexibility,  and  decrease  costs,  for 
employers  who  choose  to  use  them. 
There  are  not  sufficient  Federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment.  The 
Department  certifies  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  To  the  extent  that  there  is  any 
such  impact,  it  is  expected  to  be  a  small 
favorable  impact,  since  some  small 
entities  may  be  able  to  conduct 
screening  tests  at  a  lower  cost. 

The  Department  is  issuing  this  as  a 
final  rule  without  opportunity  for  notice 
and  public  comment.  The  Department 
determined  that  doing  so  would  be 
impracticable,  unnecessary,  and 
contrary  to  the  public  interest  because 
this  breath  device  already  appears  on 
NHTSA's  CPL  and  has,  therefore, 
proven  to  be  an  accurate  screening 
device  for  Part  40  alcohol  screening 
tests. 

List  of  Subfecta  in  49  CFR  Part  40 

Alcohol  testing,  Drug  testing, 
laboratories.  Reporting  and 
recordkeeping  requirements,  Safety, 
Transportation. 
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Issued  this  20th  day  of  September  at 
Washington.  DC. 
Norman  Y.  Mineta, 
Secretary  of  Transportation. 

For  reasons  set  forth  in  the  preamble, 
the  Department  of  Transportation 
amends  Part  40  of  Title  49.  Code  of 
Federal  Regulations,  as  follows: 

PART  40— PROCEDURES  FOR 
TRANSPORTATION  WORKPLACE 
DRUG  AND  ALCOHOL  TESTING 
PROGRAMS 

1.  The  authority  citation  for  49  CFR 
part  40  continues  to  read  as  follows: 

Authority:  49  U.S.C.  102,  301.  322,  5331, 
20140,  31306,  and  45101  et  seq. 

2.  Revised  §40.245  to  read  as  follows: 

§40.245    Wfiat  is  ttie  procedure  for  an 
alcohol  screening  test  using  a  saliva  ASO 
orabreathtulieASO? 

(a)  As  the  STT  or  BAT,  you  must  take 
the  following  steps  when  using  the 
saliva  ASD: 

(1)  Check  the  expiration  date  on  the 
device  or  on  the  package  containing  the 
device  and  show  it  to  the  employee. 
You  may  not  use  the  device  after  its 
expiration  date. 

(2)  Open  an  individually  wrapped  or 
sealed  package  containing  the  device  in 
the  presence  of  the  employee. 

(3)  Offer  the  employee  tie 
opportunity  to  use  the  device.  If  the 
employee  uses  it,  you  must  instruct  the 
employee  to  insert  it  into  his  or  her 
mouth  and  use  it  in  a  manner  described 
by  the  device's  manufactxirer. 

(4)  If  the  employee  chooses  not  to  use 
the  device,  or  in  all  cases  in  which  a 
new  test  is  necessary  because  the  device 
did  not  activate  (see  paragraph  (a)(7)  of 
this  section),  you  must  insert  the  device 
into  the  employee's  mouth  and  gather 
saliva  in  the  manner  described  by  the 
device's  manufacturer.  You  must  wear 
single-use  examination  or  similar  gloves 
while  doing  so  and  change  them 
following  each  test. 

(5)  When  the  device  is  removed  from 
the  employee's  mouth,  you  must  follow 
the  manufacturer's  instructions 
regarding  necessary  next  steps  in 
ensuring  that  the  device  has  activated. 

{6)(i)  If  you  were  unable  to 
successfully  follow  the  procedures  of 
paragraphs  (a)(3)  throu^  (a)(5)  of  this 
section  (e.g.,  the  device  breaks,  you  drop 
the  device  on  the  floor),  you  must 
discard  the  device  and  conduct  a  new 
test  using  a  new  device. 

(ii)  The  new  denrice  you  use  must  be 
one  that  has  been  imder  your  control  or 
that  of  the  employee  before  the  test. 

(iii)  You  must  note  on  the  "Remarks" 
line  of  the  ATF  the  reason  for  the  new 
'  test.  (Note:  You  may  continue  using  the 


same  ATF  with  which  you  began  the 
test.) 

(iv)  You  must  offer  the  employee  the 
choice  of  using  the  device  or  having  you 
use  it  unless  the  employee,  in  the 
opinion  of  the  STT  or  BAT.  was 
responsible  (e.g..  the  employee  dropped 
the  device)  for  the  new  test  needing  to 
be  conducted. 

(v)  If  you  are  unable  to  successfully 
follow  the  procedures  of  paragraphs 
(a)(3)  through  (a)(5)  of  this  section  on 
the  new  test,  you  must  end  the 
collection  and  put  an  explanation  on  the 
"Remarks  "  line  of  the  ATF. 

(vi)  You  must  then  direct  the 
employee  to  take  a  new  test 
immediately,  using  an  EBT  for  the 
screening  test. 

(7)  If  you  are  able  to  successfully 
follow  the  procedures  of  paragraphs 
(a)(3>— (a)(5)  of  this  section,  but  the 
device  does  not  activate,  you  must 
discard  the  device  and  conduct  a  new 
test,  in  the  same  manner  as  provided  in 
paragraph  (a)(6)  of  this  section.  In  this 
case,  you  must  place  the  device  into  the 
employee's  mouth  to  collect  saliva  for 
the  new  test. 

(8)  You  must  read  the  result  displayed 
on  the  device  no  sooner  than  the 
device's  manufacturer  instructs.  In  all 
cases  the  result  displayed  must  be  read 
within  15  minutes  of  the  test.  You  must 
then  show  the  device  and  it's  reading  to 
the  employee  and  enter  the  result  on  the 
ATF. 

(9)  You  must  never  re-use  devices, 
swabs,  gloves  or  other  materials  used  in 
saliva  testing. 

(10)  You  must  note  the  fact  that  you 
used  a  saliva  ASD  in  Step  3  of  the  ATF. 

(b)  As  the  STT  or  BAT,  you  must  take 
the  following  steps  when  using  the 
breath  tube  ASD: 

(1)  Check  the  expiration  date  on  the 
device  or  on  the  package  containing  the 
device  and  show  it  to  the  employee. 
You  must  not  use  the  device  after  its 
expiration  date. 

(2)  Remove  a  device  from  the  package 
and  break  the  tube's  ampule  in  the 
presence  of  the  employee. 

(3)  Secure  an  inflation  bag  onto  the 
appropriate  end  of  the  device,  as 
directed  by  the  manufecturer  on  the 
device's  instructions. 

(4)  Offer  the  employee  the 
opportunity  to  use  the  device.  If  the 
employee  chooses  to  use  (e.g.  hold)  the 
device,  instruct  the  employee  to  blow 
forcefully  and  steadily  into  the  blowing 
end  of  device  until  the  inflation  bag  fills 
with  air  (approximately  12  seconds). 

(5)  If  the  employee  chooses  not  to 
hold  the  device,  you  must  hold  it  and 
provide  the  use  instructions  in 
paragraph  (b)(4)  of  this  section. 


(6)  When  the  employee  completes  the 
breath  process,  take  the  device  from  the 
employee  (or  if  you  were  holding  it, 
remove  it  from  the  employee's  mouth); 
remove  the  inflation  bag;  and  either 
hold  the  device  or  place  it  on  a  clean 
flat  surface  while  waiting  for  the  reading 
to  appear. 

(7)li)  If  you  were  unable  to 
successfully  follow  the  procedures  of 
paragraphs  (b)(4)  through  (b)(6)  of  this 
section  (e.g.,  the  device  breaks  apart,  the 
employee  did  not  fill  the  inflation  bag), 
you  must  discard  the  device  and 
conduct  a  new  test  using  a  new  one. 

(ii)  The  new  device  you  use  must  be 
one  that  has  been  under  your  control  or 
that  of  the  employer  before  the  test. 

(iii)  You  must  note  on  the  "Remarks" 
line  of  the  ATF  the  reason  for  the  new 
test.  (Note:  You  may  continue  using  the 
same  ATF  with  which  you  began  the 

test.) 

(iv)  You  must  offer  the  employee  the 
choice  of  holding  the  device  or  having 
you  hold  it  imless  the  employee,  in  the 
your  opinion,  was  responsible  (e.g.,  the 
employee  failed  to  fill  the  inflation  bag) 
for  the  new  test  needing  to  be 
conducted. 

(v)  ff  you  are  unable  to  successfully 
follow  the  procedures  of  paragraphs 
(b)(4)  through  (b)(6)  of  this  section  on 
the  new  test,  you  must  end  the 
collection  and  put  an  explanation  on  the 
"Remarks"  line  of  the  ATF. 

(vi)  You  must  then  direct  the 
employee  to  take  a  new  test 
immediately,  using  another  type  of  ASD 
(e.g.,  saliva  device)  or  an  EBT. 

[6)  U  you  were  able  to  successfully 
follow  the  procedures  of  paragraphs 
(b)(4)  through  (b)(6)  of  this  section,  you 
must  compare  the  color  of  the  crystals 
in  the  device  with  the  colored  crystals 
on  the  manufacturer-produced  control 
tube  no  sooner  than  the  manufacturer 
instructs.  In  all  cases  color  comparisons 
must  take  place  within  15  minutes  of 
the  test. 

(9)  You  must  follow  the 
manufactiirer's  instructions  for 
determining  the  result  of  the  test.  You 
must  then  show  both  the  device  and  the 
control  tube  side-by-side  to  the 
employee  and  record  the  result  on  the 

ATF. 

(10)  You  must  never  je-use  devices  or 
gloves  used  in  breath  tube  testing.  The 
inflation  bag  must  be  voided  of  air 
following  removal  from  a  device.  One 
inflation  bag  can  be  used  for  up  to  10 
breath  tube  tests. 

(11)  You  must  note  the  fact  that  you 
used  a  breath  tube  device  in  Step  3  of 
the  ATF. 

3.  Amend  §  40.267  by  revising  the 
introductory  text  and  paragraph  (a)  to 
read  as  follows: 
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§40.267    What  probtonw  always  cause  an 
alcohol  test  to  be  cancelled? 

As  an  employer,  a  BAT,  or  an  STT, 
you  must  cancel  an  alcohol  test  if  any 
of  the  following  problems  occur.  These 
are  "fatal  flaws."  You  must  inform  the 
DER  that  the  test  was  cancelled  and 
must  be  treated  as  if  the  test  never 
occurred.  These  problems  are: 

(a)  In  the  case  of  a  screening  test 
conducted  on  a  saliva  ASD  or  a  breath 
tube  ASD: 

(1)  The  STT  or  BAT  reads  the  result 
either  sooner  than  or  later  than  the  time 
allotted  by  the  manufacturer  and  this 
Part  (see  §  40.245(a)(8)  for  the  saliva 
ASD  and  §40.245(b)(8)  for  the  breath 
tube  ASD). 

(2)  The  saliva  ASD  does  not  activate 
(see  §  40.245(a)(7);  or 

(3)  The  device  is  used  for  a  test  after 
the  expiration  date  printed  on  the 
device  or  on  its  package  (see 

§  40.245(a)(1)  for  the  saliva  ASD  and 
§  40.245(b)(1)  for  the  breath  tube  ASD). 
***** 

(FR  Doc.  02-24731  Filed  9-30-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safaty 
Administration 

49  CFR  Part  571 

[Docket  No.  NHTSA-2001-10916,  Notice  2] 

RIN  2127-AI55 

Federal  Motor  Vahlela  Safety 
Standards;  Child  Restraint  Systems 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation  (DOT). 
ACTION:  Final  rule. 

SUMMARY:  NHTSA  has  been  mandated 
by  Congress  to  consider  whether  to 
prescribe  clearer  and  simpler  labels  and 
instructions  for  child  restraints.  This 
rule  amends  the  requirements  for  child 
restraint  labels  and  the  written 
instructions  that  accompany  child 
restraints.  This  rule  makes  changes  to 
the  format,  location,  and  content  of 
some  of  the  existing  requirements. 
DATES:  This  final  rule  is  effective 
October  1,  2003.  Child  restraints  may  be 
certified  to  the  new  requirements  prior 
to  this  date.  If  you  wish  to  submit  a 
petition  for  reconsideration  of  this  rule, 
your  petition  must  be  received  by 
December  2,  2002. 

ADDRESSES:  Petitions  for  reconsideration 
should  refier  to  the  docket- number  and 
be  submitted  to:  Administrator,  Room 
5220,  National  Highway  Traffic  Safety 


Administration,  400  Seventh  Street, 

SW.,  Washington,  DC  20590. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

non-legal  issues,  you  may  call  Mary 

Versailles  of  the  NHTSA  Office  of 

Planning  and  Consumer  Programs,  at 

202-36&-2057. 

For  legal  issues,  you  may  call  Deirdre 
Fujita  of  the  NHTSA  Office  of  Chief 
Counsel  at  202-366-2992. 

You  may  send  mail  to  both  of  these 
officials  at  National  Highway  Traffic 
Safety  Administration,  400  Seventh  St., 
SW.,  Washington,  DC  20590. 
SUPPLEMENTARY  INFORMATION: 

I.  Overview 

n.  Current  Requirements 

A.  Labels 

B.  Written  Instructions 

III.  Summary  of  Comments  and  Transport 

Canada  research 

IV.  Changes  to  the  Label  Requirements 

A.  Location 

B.  Background 

C.  All  Capitals 

V.  Changes  to  Lal>el  Contents 

A.  Statement  Regarding  Height  and  Weight 

B.  Warning  Regarding  the  Consequences  of 
Not  Following  Instructions 

C.  Belt  Use  Statement 

D.  Installation  Diagram 

VI.  Language 

VII.  Voluntary  Labels 
Vin.  Other  Issues 

IX.  Effective  Date 

X.  Future  Research 

XI.  Rulemaking  Analyses  and  Notices 

A.  Executive  Order  12866  (Federal 
Regulation)  and  E)OT  Regulatory  Policies 
and  Procedures 

B.  Regulatory  Flexibility  Act 

C.  Paperwork  Reduction  Act 

D.  Executive  Order  13132  (Federalism) 

E.  National  Environmental  Policy  Act 

F.  Executive  Order  12778  (Civil  Justice 
Reform) 

G.  National  Technology  Transfer  and 
Advancement  Act 

H.  Unfunded  Mandates  Reform  Act 
I.  Regulatory  Identifier  Number 

I.  Overview 

The  National  Highway  Traffic  Safety 
Administration  (NHTSA)  has  been 
mandated  by  Congress  to  consider 
whether  to  prescribe  clearer  and  simpler 
labels  and  instructions  for  child 
restraints  (Transportation  Recall 
Enhancement,  Accountability,  and 
Docimientation  (TREAD)  Act,  November 
1,  2000,  Pub.  L.  106-414, 114  Stat. 
1800).  Section  14  of  the  TREAD  Act 
directed  NHTSA  to  initiate  a  rulemaking 
for  the  purpose  of  improving  the  safety 
of  child  restraints  by  November  1,  2001, 
and  to  complete  it  by  issuing  a  final  rule 
or  taking  other  action  by  November  1, 
2002. 

On  November  2,  2001  (66  FR  55623). 
NHTSA  published  a  notice  of  proposed 
rulemaking  (NPRM)  proposing  changes 


to  the  format,  location,  and  content  of 
some  of  the  existing  labeling 
requirements  of  the  Federal  motor 
vehicle  safety  standard  for  child 
restraint  systems  (49  CFR  571.213). 
Specifically,  NHTSA  proposed  (1)  a 
requirement  that  some  information  be 
molded  into  or  heat  embossed  to  the 
shell  to  improve  durability,  (2)  changes 
to  existing  location  requirements  for 
some  labels,  (3)  a  uniform  font  specified 
for  all  labels  on  all  child  restraints,  (4) 
a  requirement  that  most  labels  be  white 
with  black  text,  and  (5)  color-coding  of 
installation  information  to  distinguish 
forward-facing  from  rear-feeing 
information.  In  addition,  with  regard  to 
content,  NHTSA  proposed  (6)  a 
reworded  warning  statement,  (7)  a 
requirement  that  all  mandated 
statements  related  to  use  be  arranged 
below  that  statement  in  a  buUeted  forni, 
(8)  rewording  of  some  of  these 
statements  to  simplify  their  language, 
and  (9)  a  new  diagram  showing  the 
child  restraint  using  a  new  child 
restraint  anchorage  system  (see  49  CFR 
571.213).  With  regard  to  written 
instructions,  NHTSA  proposed  (10) 
conforming  changes  with  those 
proposed  for  labels  and  (11)  a  new 
requirement  for  information  to  assist 
owners  in  determining  the  meaning  of 
the  term  "snugly"  used  on  child 
restraint  labels.  Last,  NHTSA  proposed 
(12)  a  new  labeling  requirement  for 
harness  slots. 

After  reviewing  the  comments 
received  in  response  to  the  NPRM,  and 
research  conducted  subsequent  to  the 
NPRM  by  Transport  Canada,  this  final 
rule  amends  the  ciurent  requirements 
for  child  restraint  labels  and  the  written 
instructions  that  accompany  child 
restraints.  Specifically,  the  agency  is 
changing  the  existing  location 
requirements  for  some  labels  (number  2 
above),  requiring  most  labels  to  be  white 
with  black  text  (number  4  above), 
rewording  some  label  statements  to 
simplify  their  language  (number  8 
above),  requiring  mandated  statements 
on  labels  to  be  in  a  buUeted  list  headed 
by  the  statement  "WARNING!  DEATH 
or  SERIOUS  INJURY  can  occur" 
(number  6  and  7  above),  requiring  a  new 
diagram  showing  the  child  restraint 
using  the  new  child  restraint  anchorage 
system  (niunber  9  above),  and  requiring 
some  additional  information  defining 
the  term  "snugly"  to  be  in  the  written 
instructions  (number  11  above).  The 
other  changes  proposed  by  the  NPRM 
have  not  been  adopted  by  this  final  rule. 
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n.  Current  Requirements 

A.  Labels  \ 

Federal  Motor  Vehicle  Safety 
Standard  (FMVSS)  No.  213  (49  CFR 
571.213)  requires  that  all  currentiy 
manufactured  add-on  child  restraint 
systems '  must  be  labeled  with  the 
following  information  (S5.5.2):  the 
model  name  or  number,  the 
manufacturer's  (or  distributor's)  name, 
the  statement  "manufactured  in  [month, 
year),"  the  place  of  manufacture  (or 
location  of  the  distributor's  principal 
office),  a  certification  statement,  a 
statement  concerning  the 
manufacturer's  recommendations  for 
maximum  mass  and  height  of  children 
who  should  use  the  child  restraint,  a 
warning  statement  concerning  the 
consequences  of  failing  to  follow  the 
instructions,  statements  about  proper 
use  of  belts  or  other  restraints  as 
appropriate,  an  air  bag  warning  label  if 
the  child  restraint  can  be  used  rear- 
facing,  an  installation  diagram,  a 
registration  statement  for  recalls,  and  a 
statement  about  use  in  motor  vehicles 
and/or  aircraft  as  appropriate.^  This 
information  must  bie  in  English,  lettered 
not  smaller  than  10  point  type,  and  on 
contrasting  background,  except  the  air 
bag  warning  label  has  very  specific 
requirements  for  location  and  size.^  The 
warning  statement  to  follow  the 
instructions,  the  statements  about 
proper  use  of  belts  and  other  restraints, 
and  the  air  bag  warning  must  also  be 
visible  when  the  restraint  is  installed  in 
a  vehicle. 

B^  Written  Instructions 

Each  add-on  child  restraint  system 
must  have  printed  installation 
instructions  (an  owner's  manual)  that 
includes  a  step-by-step  procedure, 
including  diagrams,  for  installing  the 
system  in  motor  vehicles,  securing  the 
system  in  the  vehicles,  positioning  a 
child  in  the  system,  and  adjusting  the 
system  to  fit  the  child  (S5.6).  The 
installation  instructions  must  include 
information  on  attaching  the  child 
restraint  to  a  tether  anchorage  or  a  child 
restraint  anchorage  system '» if 


'  Please  note  that  the  requirements  for  built-in 
child  restraint  systems  are  not  summarized  here. 
Factory-installed  built-in's  are  required  to  have 
some,  but  not  all.  of  the  information  required  for 
add-on's,  primarily  due  to  the  lack  of  need  for 
warnings  about  proper  installation.  While  this 
preamble  will  onlv  discuss  requirements  in  terms 
of  add-on's. ihis  final  rule  is  also  making 
conforming  changes  to  the  built-in  labeling 
requirements.  These  changes  can  be  found  in  the 
regulatory  text  for  paragraphs  S5.S.5,  and  S5.5.5(f) 
through  (i). 

-  The  use  statement  must  be  in  red  lettering  and 
placed  after  the  certification  statement. 

'These  requirements  can  be  found  in  S5.5.2(k)(4). 

••See  49  CFR  §571 .225. 


appropriate.  The  owner's  manual  must 
also  include  a  statement  that  children 
are  safer  in  rear  seating  positions; 
information  about  the  types  of  vehicles, 
seats  and  seat  belts  with  which  the 
restraint  can  or  cannot  be  used;  a 
statement  about  the  consequences  of  not 
following  the  warnings;  a  statement  that 
the  restraint  should  be  secured  in  the 
vehicle  even  when  not  occupied,  an  air 
bag  warning  statement,  and  a 
registration  statement  for  recalls.  There 
are  also  some  specific  statements  about 
proper  use  required  for  various  types  of 
restraints.  Finally,  the  child  restraint 
must  have  a  location  on  the  restraint  for 
storing  the  owner's  manual. 

m.  Summary  of  Comments  and 
Transport  Canada  Research 

NHTSA  received  14  comments  on  the 
proposal,  from  child  restraint  and 
automobile  manufacturers,  child 
restraint  and  automobile  trade  groups, 
and  child  safety  consumer  groups,  to 
general,  commenters  were  supportive  of 
efforts  to  improve  labels,  and  felt  that 
overall  the  proposal  would  make 
existing  labels  simpler  and  easier  to 
read.  However,  there  were  a  number  of 
comments  about  specific  aspects  of  the 
proposal  that  will  be  discussed  in  the 
remainder  of  this  notice. 

The  Alliance  of  Automobile 
Manufacturers  objected  to  any  changes 
in  label  and  instruction  requirements  for 
built-in  child  restraints  (other  than 
simpler  required  wording  and  a  bullet 
format).  They  asserted  that  requirements 
for  built-ins  would  be  vmnecessary  and 
burdensome  without  any  safety  benefit. 
The  only  additional  changes  to  the 
requirements  for  built-in  child  restramts 
being  adopted  in  this  rule  are  black  text 
on  white  background  and  the  definition 
of  "snugly."  For  required  information,  a 
requirement  for  black  text  on  a  white 
background  is  just  as  effective  at 
improving  readability  of  built-in 
restraint  labels  as  it  is  for  add-on 
restraint  labels.  In  addition,  NHTSA  is 
not  aware  of  any  information  that  there 
is  less  risk  from  improperly  adjusting 
the  straps  on  a  built-in  child  restraint  as 
there  is  on  a  add-on  child  restraint. 
Therefore,  where  built-in  child 
restraints  have  the  same  current 
requirements  as  add-on  child  restramts 
parallel  changes  have  been  adopted. 

Subsequent  to  the  publication  of  the 
NPRM,  Transport  Canada  conducted 
research  on  child  restraint  labels.  The 
report  for  this  research  will  be  placed  in 
the  docket  for  this  notice  as  soon  as  it 
is  available.  As  part  of  that  research, 
participants  were  asked  to  install  a  child 
restraint  into  a  vehicle  and  then  to 
install  and  secure  a  6-month  infant 
dummy  and  a  18-month  child  dummy. 


The  order  of  the  dummies  was 
randomized.  The  child  restraint  was 
equipped  with  one  of  four  label 
configurations.  These  configurations 
were: 

(1)  No  labels. 

(2)  Existmg  manufacturer  labels, 

(3)  Labels  based  on  NHTSA's 
proposed  changes  to  FMVSS  213,  and 

(4)  Labels  developed  by  Transport 
Canada  based  on  a  review  of  the  human 
factors  literature  and  an  analysis  of  the 
tasks  necessary  to  operate  the  seat 
chosen  for  the  study. 

After  reviewing  the  Transport  Canada 
study,  NHTSA  has  concerns  about  some 
aspects  of  our  proposal.  Specifically,  the 
study  raised  concerns  about  font,  color- 
coding  and  harness  slot  labeling.  Based 
on  their  review  of  the  literature. 
Transport  Canada  concluded  sans  serif 
fonts  were  more  readable,  the  opposite 
of  NHTSA's  research.  Transport 
Canada's  research  shows  that  child 
restramts  with  color-coded  instructions 
were  oriented  forward-  or  rear-facmg 
correctly  more  often  than  child 
restramts  without  labels  or  with  existing 
labels,  but  were  still  oriented  incorrectly 
at  least  half  of  the  time.  The  child 
restraint  used  in  the  Transport  Canada 
study  had  an  adjustable  harness,  rather 
than  separate  harness  slots  and  therefore 
NHTSA's  proposal  was  inappropriate 
for  the  design.  Because  of  these 
findings,  NHTSA  believes  that  it  would 
be  advisable  to  conduct  further  research 
and  then  to  repropose  those  issues  in 
another  rulemakmg. 

to  discussmg  Transport  Canada's 
research  with  us.  Transport  Canada  has 
indicated  that  other  research  they  are 
conducttog  on  a  performance 
requirement  for  label  permanence  is 
also  promising  and  they  expect  to  be 
able  to  propose  a  performance 
requirement  when  they  begm  their 
rulemaking.  NHTSA  would  like  to  be 
able  to  review  this  research  before 
making  a  final  decision  on  the 
permanence  and  therefore  will  also 
repropose  that  issue  in  another 
rulemaking. 

Therefore,  this  final  rule  will  only 
address  the  following  issues  from  the 
NPRM:  location,  background  color, 
capital  letters,  height  and  weight 
statement,  warning  regardmg  the 
consequences  of  not  following 
instructions,  belt  use  statement, 
installation  diagram,  and  voluntary 
labels.  NHTSA  plans  to  work  with 
Transport  Canada  on  a  future  proposal 
regarding  further  changes  to  the  labels. 
NHTSA  will  consider  any  comments  on 
those  issues  when  it  is  developing  that 
proposal. 
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IV.  Changes  to  the  General  Label 
Requirements 

The  following  sections  discuss  new 
format  requirements  for  mandatory 
labels. 

A.  Location 

NHTSA  currently  requires  the 
warning  statement  about  failiire  to 
follow  the  instructions,  the  statements 
about  proper  use  of  belts  and  other 
restramts,  and  the  air  bag  wammg  to  be 
visible  when  the  restramt  is  installed  m 
a  vehicle.  Lof:ation  is  not  specified  for 
other  mandatory  information.  NHTSA 
proposed  that  all  required  information, 
other  than  model  name  or  number, 
manufticturer  name,  manufacturing 
date,  and  place  of  manufacture,  be 
labeled  on  the  child  restraint  so  that  it 
is  visible  when  the  restraint  is  installed 
in  a  motor  vehicle.  This  would  have 
been  a  change  for  the  requirements  for 
the  certification  statement,  height  and 
weight  labding,  the  installation 
diagram,  the  registration  statement,  and 
the  statement  uxmX  use  m  motor 
vehicles  and/cw  aircraft,  which  are  not 
currently  required  to  be  visible  by 
FMVSS  No.  213. 

CoBunenters  sought  clarificadcxi  as  to 
what  the  agency  meant  by  "visfl^."  For 
example,  must  the  label  be  vicibte  from 
both  sides  of  the  vdiide?  NHTSA  did 
not  intend  to  change  what  is  currently 
meant  by  "visiUe"  in  S5.5.3.  ooly  to 
broaden  the  list  (rf  labds  diat  needed  to 
meet  this  requirosient.  The  specified 
information  must  be  visible  from  either 
side  when  the  diild  restraint  is  instaUed 
as  ^Mcified  on  the  standard  bencih  seat. 

Ccmmienters  also  argued  that  only 
infcnmation  rending  installaticm  and 
securing  the  child  needed  to  be  'visible 
when  the  child  restraint  was  installed  in 
a  vdiicle.  After  reviewing  the 
comments.  NHTSA  agrees  that  only 
infionnation  related  to  installation  and 
seciiring  the  child  needs  to  be  visible 
once  the  restraint  is  installed.  NHTSA's 
purpose  m  proposing  changes  to  the 
existing  requirements  is  to  reduce 
misuse  of  diild  restraints.  The 
certification  statement  and  registration 
statemmts  are  not  related  to  proper  use 
and  therefore  would  not  decrease 
misuse  by  being  visible.  The  statement 
about  use  m  aircraft  is  used  when 
boarding  aircraft,  not  when  the  seat  is 
installed  m  a  vehicle.  Therefore,  the 
language  of  this  section  has  been 
modified  so  that  only  the  statement 
regarding  height  and  weight  and  the^ 
installation  diagrams  have  been  added 
vto  the  visibility  requirement 

B.  Background 

NHTSA  oirrently  requires  the 
information  to  be  labeled  "on  a 


contrasting  backgroimd."  NHTSA 
proposed  to  require  all  information  to  be 
in  black  text  on  a  white  background, 
except  for  the  headmg  of  the  wammgs 
whidi  would  be  in  black  text  on  a 
yellow  background. 

Many  commenters  objected  to  this 
proposal,  either  because  they  felt  that 
the  current  requirement  for  a  contrasting 
background  was  sufficient,  or  because 
they  felt  that  "white"  was  not  specific 
enough  to  be  enforceable.  The  Juvenile 
Products  Manufacturers  Association 
(JPMA)  asked  NHTSA  to  allow  dark 
blue  text  to  reduce  costs. 

As  discussed  in  the  NPRM, 
experience  with  existmg  labeb  shows 
that  the  current  requirements  are  not 
sufficient  NHTSA  is  also  not  convinced 
that  the  use  of  the  term  "white"  will 
cause  problems.  NHTSA  has  had  a 
similar  requirement  for  air  bag  labels  for 
over  five  years  and  vehicle 
manufacturers  have  not  had  problems 
complying  with  the  requirement  fm 
'Srhite."  NHTSA  believes  that  )PMA's 
oranment  was  related  to  the  proposal  to 
coks^code  rear-facing  information  with 
blue.  Because  that  {Hoposal  is  not 
adc^ited  by  the  final  rule  the  cost  issue 
should  be  moot.  Fat  these  reasons, 
NHTSA  is  adopting  the  fwoposed 
requireBoenL 

C.  AB  Capital  Letten 

NHTSA  (Httposed  to  delete  the 
current  requirunoit  for  block  letters, 
and  proposed  that  capital  letten  only  be 
required  in  the  heading  for  the 
wnnings. 

Conmienters  generally  supported 
these  proposals,  bat-asked  that  the 
capitalization  in  the  heading  be  changed 
to  be  consistent  with  the  capitalization 
in  the  air  bag  warning  label.  This 
suggestion  luis  been  adopted  in  the  final 
rule. 

To  clarify  the  capitalization 
requirements.  NHTSA  is  amending 
S5.5.2(h)  through  (j).  SS.5.5(h)  and  (i). 
and  S5.6.1.10  so  that  the  regulation  is 
not  written  m  all  capitals.  NHTSA  has 
interpreted  the  requirements  so  that 
capital  lettOTS  were  not  required. 
HowevOT,  this  change  will  clarify  that 
normal  sentence  capitalization  shall  be 
used  m  labels  and  instructions,  unless 
Standard  No.  213  shows  a  word  as  all 
capital  letters. 

V.  Changes  to  Label  CtmtmtB 

to  the  following  subsections,  NHTSA 
discusses  changes  and  additions  to 
mandated  language  for  child  restramt 
labels. 


A.  Statement  Regarding  Height  and 
Weight 

NHTSA  proposed  mmor  changes  to 
simplify  the  language  m  the  required 
statement  regarding  height  and  weight, 
so  that  it  would  read,  "Use  only  with      *^ 
children*  *  *"  NHTSA  asked  for 
comments  on  deleting  the  height 
references  m  these  statements  to  further 
simplify  them. 

While  only  one  commenter  explicitiy 
supported  the  simplified  language,  no 
commenter  objected  to  it.  Therefore, 
NHTSA  is  adopting  the  simplified 
language  m  this  final  rule. 

With  regard  to  deleting  the  height 
reference,  only  one  commenter 
disagreed.  Other  commenters  that 
supported  deleting  this  reference  noted 
that  the  important  measures  are  seated 
height,  which  parents  don't  generally 
know,  or  the  relative  poeitioa  of  the 
dhild's  head  to  the  child  restraint.  One 
cmnmenter  suggested  that  the  agency 
require  a  label  with  functional  wording 
such  as,  "This  child  seat  should  not  be 
used  rear-fadng  if  the  top  of  the  child's 
head  is  above  me  red  line."  (see 
comment  of  National  SAFE  KIDS 
Campaign,  NHTSA-2001-10Q16-14) 

Di^ite  the  widespread  supoort  for 
ddating  the  refarenoe  to  standing 
hai^,  NHTSA  is  not  doii«  so  at  this 
time.  NoDe  of  the  oMnmenten  suggested 
thai  height  was  irrelevant  to  proper  use. 
onfy  that  th«e  may  be  batter  ways  to 
ccmvey  this  inforaiation.  NHTSA  plans 
to  explore  requirements  for  mote 
functional  wording,  such  as  that 
suggested  in  these  comments,  m  future 
resench.  to  the  interim.  NHTSA 
believes  that  while  standing  hei^t  may 
not  be  a  perfect  mdicator  ofproper  fit. 
it  is  better  than  no  inibnnation. 

NHTSA  has  also  added  an  option  fior 
seats  that  can  only  be  used  as  beh- 
positioning  seats  to  be  labeled  only  vdth 
the  maifiniiiin  height  the  seat  can  be 
used  for.  NHTSA  believes  that  by 
allovidng  manufacturers  the  option  of 
labeling  these  seats  onfy  yrith  the 
maximum  height  for  which  they  can  be 
used,  we  will  more  clearly  convey  the 
appropriate  information  to  parents  and 
caregivers.  This  will  also  allow 
manufacturers  of  these  seats  to  label 
them  consistent  with  NHTSA's  policy 
that  children  who  have  outgrown  child 
safety  seats  should  use  a  booster  seat 
imtil  they  are  at  least  8  years  old,  unless 
they  are  4'9"  tall,  regardless  of  weight. 

B.  Warning  Regarding  the  Consequences 
of  Not  FoUowing  Instructions 

NHTSA  proposed  to  replace  the 
current  statement  about  the 
consequences  of  not  foUowmg  the 
instructions  on  child  restramts  with  the 
following  statement: 
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WARNING!  DEATH  OR  SERIOUS 
INJURY  CAN  OCCUR 

•  Follow  all  instructions  on  this  child 
restraint  and  in  the  written  instructions 
located 

This  would  be  followed  with 
additional  bullets  for  any  additional 
mandated  statements,  including  the 
statement  about  maximum  height  and 
weight,  and  the  statements  about  use  of 
belts  or  other  restraints.  As  discussed 
earlier,  NHTSA  also  proposed  to  require 
the  heading  to  be  in  black  text  on  a 
yellow  background  and  requested 
comments  on  whether  it  should  require 
or  allow  the  alert  symbol  used  on  the  air 
bag  warning  label  (see  Figiu-e  10  in 
FMVSS  No.  213). 

Generally  commenters  supported  this 
proposal  and  the  use  of  the  alert  symbol, 
but  had  some  questions  and  suggestions. 
One  commenter  asked  that  only  the  alert 
symbol  and  the  word  "warning"  be  on 
a  yellow  background,  consistent  with 
the  vehicle  air  bag  warning  label  on  the 
sun  visor.  One  commenter  objected  to 
the  proposed  label,  speculating  that  the 
proposed  heading  might  lead  parents  to 
believe  that  the  child  resfraint  itself  is 
a  source  of  potential  harm. 

Because  of  the  universal  support  for 
the  alert  symbol,  NHTSA  is  requiring  it 
in  this  final  rule.  NHTSA  is  not 
removing  the  phrase  "death  or  serious 
injury  can  occiu"  from  the  heading.  The 
commenter  offered  no  evidence  that  this 
phrase  would  discourage  child  restraint 
use.  NHTSA's  research  for  other  labels 
indicates  that  this  statement  is  more 
likely  to  get  the  user's  attention  and 
cause  them  to  read  the  warnings  that 
follow  than  the  word  "warning"  alone. 
This  is  particularly  true  for  parents  that 
are  being  provided  information  related 
to  their  Children.  However,  NHTSA  will 
explore  this  phrase  in  future  research  to 
ensure  that  it  is  not  interpreted 
differently  in  this  context.  Because  of 
the  similarity  between  the  new  heading 
required  for  child  restraint  label 
warnings  and  the  air  bag  warning  label 
in  vehicles,  NHTSA  is  allowing 
manufactiu^rs  the  option  of  having  the 
phrase  "death  or  serious  injury  can 
occur"  on  either  a  yellow  or  white 
background. 

The  Alliance  of  Automobile 
Manufacturers  requested  a  minor 
change  to  the  first  bullet  for  built-in 
child  restraints  to  read,  "Follow  all 
instructions  on  this  child  restraint  and 
in  the  vehicle's  owner's  manual." 
NHTSA  agrees  that  this  is  simpler  than 
language  that  would  have  been  likely 
under  the  proposal  (*  *  *  in  the  written 
instructions  located  in  the  vehicle's 
owner's  manual).  Therefore,  the 


requirements  for  built-in  child  restraints 
are  modified  to  reflect  this  comment. 

Graco,  a  child  restraint  manufacturer, 
asked  if  the  label  had  to  be  one  label  or 
could  be  multiple  labels  as  long  as  they 
were  applied  in  the  correct  order. 
NHTSA  is  not  requiring  that  the 
mandated  warnings  be  on  a  single  label, 
so  long  as  the  separate  components  are 
attached  to  the  child  restraint  in  the 
correct  order  and  without  any 
intervening  labels. 

C.  Belt  Use  Statement 

Because  of  concerns  about  the 
vagueness  of  the  term  "snugly,"  NHTSA 
proposed  requiring  the  following 
information  to  be  included  in  the 
written  instructions.  This  information  is 
used  in  NHTSA's  Standardized  Child 
Passenger  Safety  Training  Curriculum. 
— A  snug  harness  should  not  allow  any 
slack.  A  snug  harness  should  not, 
however,  be  so  tight  as  to  press  into 
the  child's  body. 
— A  "snug"  strap  lies  in  a  relatively 
straight  line  without  sagging,  but 
neither  does  it  press  on  the  child's 
flesh  or  push  the  child's  body  into  an 
unnatiual  position. 
Commenters  did  not  strongly  support 
this  proposal,  noting  that  the  proposed 
language  is  fairly  complicated.  Some 
commenters  suggested  requiring  a 
picture,  though  no  specific  pictxu«s 
were  suggested.  One  commenter  noted 
that  the  information  is  not  needed  on 
self-adjusting  harnesses. 

NHTSA  is  not  aware  of  a  conunonly 
used  picture  that  could  be  used  to 
illustrate  how  snugly  to  adjust  a 
harness.  Since  further  research  will  be 
required  on  other  issues  in  light  of  the 
Transport  Canada  study,  NHTSA  could 
also  develop  and  test  one  or  more 
illustrations  that  could  be  required.  In 
the  interim,  NHTSA  is  requiring  a 
modified  statement  be  included  in  the 
written  instructions.  In  reviewing  the 
comments  NHTSA  noted  that  the 
second  half  of  the  first  statement  was 
duplicated  in  the  second  statement. 

"The  new  statement  is: 
— A  snug  strap  should  not  allow  any 
slack.  It  lies  in  a  relatively  straight 
line  without  sagging.  It  does  not  press 
on  the  child's  flesh  or  push  the  child's 
body  into  an  imnatiiral  position. . 
NHTSA  is  also  modifying  the 
language  of  the  regulation  requiring  the 
"snugly"  statement  on  child  restraints 
and  the  explanatory  statement  in  the 
written  instructions  to  exclude  belts  that 
automatically  adjust  to  fit  the  child. 

D.  Installation  Diagram 

NHTSA  proposed  to  require  an 
additional  installation  diagram  showing 


the  child  restraint  installed  in  a  seating 
position  with  a  child  restraint  anchorage 
system,  and  requested  comments  on 
whether  the  current  requirement  for  a 
diagram  showing  the  child  restraint 
installed  in  a  seating  position  equipped 
with  a  lap  belt  can  be  deleted. 

Commenters  uniformly  support 
requiring  a  diagram  showing  a  child 
restraint  installed  in  a  seating  position 
with  a  child  restraint  anchorage  system, 
and  this  proposal  has  been  adopted. 

Commenters  were  mixed  in  tneir 
opinions  about  whether  NHTSA  should 
delete  the  diagram  of  a  child  restraint 
installed  in  a  seating  position  equipped 
with  a  lap  belt.  Commenters  who 
disagreed  with  deleting  this  diagram 
noted  that  there  are  still  a  niunber  of 
vehicles  in  use  that  have  lap  belts  only 
at  one  or  more  seating  positions.  Ford 
stated  that  NHTSA  should  delete  this 
requirement  because  in  some  vehicles 
the  only  position  with  a  lap  belt  only  is 
the  center  front  position  and  some  users 
may  interpret  this  diagram  to  require 
them  to  install  a  rear-facing  child 
restraint  in  this  position. 

With  regard  to  the  Ford  comment, 
child  restraints  are  required  to  have 
three  different  diagrams — lap  belt  only, 
lap/shoulder  belt  and  a  child  restraint 
anchorage  system.  In  addition  there  are 
niunerous  warnings  against  putting  a 
rear-facing  child  restraint  in  the  frvnt 
seat  of  a  vehicle  with  an  air  bag.  Thus 
NHTSA  believes  there  is  sufficient 
contradictory  information  to  prevent  the 
interpretation  Ford  suggests. 

In  addition,  NHTSA  notes  that  in 
addition  to  all  the  vehicles  currently  in 
use  with  seating  positions  that  have 
only  a  lap  belt,  lap/shoulder  belts  are 
also  not  required  at  all  seating  positions 
in  vehicles  being  produced  today. 
Therefore,  there  will  be  many  instances 
where  a  child  restraint  user  needs  to 
know  how  to  install  the  child  restraint 
in  a  seating  position  with  only  a  lap 
belt.  Accordingly,  NHTSA  has  not 
deleted  the  requirement  for  the  lap  belt 
only  diagram. 

VI.  Language 

In  the  NPRM,  NHTSA  requested 
comments  on  whether  Spanish  should 
be  required  on  child  restraint  labels. 
While  all  conunenters  would  have 
supported  allowing  other  languages, 
many  were  critical  of  mandating  another 
language.  Those  who  were  against 
mandating  Spanish  language  labels 
noted  that,  combined  with  the  visibility 
requirement,  this  could  limit  the 
amount  of  information  a  manufacturer 
could  label  on  a  child  restraint.  One 
commenter  suggested  requiring  a 
statement  both  labeled  on  the  child 
restraint  and  in  the  written  instructions 
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directing  the  user  to  the  availability  of 
Spanish  language  instructions  unless  a 
manufactxirer  voluntarily  used  Spanish 
language  labels  and  instructions. 

While  NHTSA  encourages 
manufactiu^rs  to  provide  Spanish 
language  labels  and  instructions,  or 
labels  and  instructions  in  other 
languages  if  warranted  by  the  target 
sales  population,  NHTSA  is  not 
convinced  that  it  should  mandate  that 
manufactuirers  provide  labels  or 
instructions  in  any  additional 
languages.  NHTSA  will  continue  to 
allow  additional  labels  in  languages 
other  than  English,  however  language 
has  been  added  to  the  standard  to 
specify  that  information  in  additional 
languages  must  be  an  accurate 
translation  of  the  required  information. 

Vn.  Voluntary  Labels 

NHTSA  requested  comment  on 
whether  voluntary  labels  should  be 
required  to  meet  the  same  requirements 
as  mandatory  labels.  Some  commenters 
noted  that  this  question  was  vague,  but 
assiuned  that  it  referred  to  the 
requirements  regarding  visibility,  font 
and  color.  These  were  indeed  the  types 
of  requirements  NHTSA  was  referring 
to.  Most  commenters,  while  noting  that 
most  manufactiuers  would  use  the  same 
font  or  backgroimd  colors,  felt  that  this 
should  not  be  required.  Some  of  the 
concerns  noted  were  space  with  the 
visibility  requirement  or  effect  on 
corporate  logos. 

NHTSA  is  not  requiring  voluntary 
labels  to  comply  with  any  of  the 
requirements  for  mandatory  labels  in 
this  rule.  NHTSA  is  sensitive  to  some  of 
the  possible  concerns  raised  by  the 
commenters  and  has  decided  diat  its 
current  position  that  voluntary 
information  is  permitted  as  long  as  it 
does  not  distract  from  mandatory 
information  is  sufficient.  However,  to 
j-einforce  this  NHTSA  has  added 
language  to  the  standard  that  voluntary 
labels  cannot  distract  from  mandatory 
information.  Such  distraction  could  be 
caused  by  color,  size,  font  or  other 
visual  attributes,  not  just  content. 

Vm.  other  Issues 

hi  the  NPRM,  NHTSA  requested 
comment  on  mandating  a  minimum 
reading  level  for  labels  and  written 
instructions  in  lieu  of  mandating 
specific  language.  One  of  the 
commenters  on  the  NPRM,  Uniformed 
Services  University  of  the  Health 
Sciences,  stated  that  they  had 
conducted  readability  tests  on  written 
instructions  and  found  that  they 
required  a  10th  grade  reading  level  on 
average.  NHTSA  will  reconsider 
mandating  a  minimum  reading  level  for 


labels  and  written  instructions  after 
conducting  more  research. 

NHTSA  also  asked  for  comments  on 
the  availability  of  on-line  registration. 
Commenters  supported  this  idea,  as 
long  as  mail-in  registration  cards  were 
still  available  for  those  who  do  not  have 
access  to  the  internet.  In  the  next 
rulemaking  NHTSA  will  propose 
changes  to  the  registration  card  to  make 
it  easier  for  manufacturers  to  inform 
child  restraint  purchasers  of  such  an 
option. 

Commenters  also  raised  issues  not 
addressed  in  the  NPRM.  The  Alliance  of 
Automobile  Manufacturers  asked 
NHTSA  to  specify  that  metric 
measiuements  be  listed  first  in  the 
height  and  weight  statements  to 
harmonize  with  Canadian  requirements. 
Because  metric  measurements  are  not 
the  most  commonly  used  in  the  United 
States,  NHTSA  is  not  considering  such 
a  mandate.  However  a  1996 
interpretation  letter  to  General  Motors 
has  stated  that  manufacturers  have  this 
option  if  they  chose.  Ford  stated  that 
there  were  still  statements  that  were  not 
in  plain  English.  One  suggested  change 
regarding  the  statements  about  placing 
certain  child  restraints  in  a  rear-facing 
position  has  been  made  since  it  parallels 
the  proposed  changes  for  the  height/ 
weight  statements.  Other  suggestions 
vtrill  be  considered  in  the  next 
rulemaking.  Any  other  suggestions  for 
issues  not  raised  in  the  NPRM,  such  as 
formats  for  dates,  will  be  considered 
prior  to  issuing  the  next  proposal. 

IX.  Effective  Date 

While  NHTSA  didn't  propose  a 
specific  effective  date,  a  couple  of 
commenters  addressed  this  issue.  The 
Alliance  of  Automobile  Manufactiu^rs 
asked  NHTSA  to  allow  either  the 
current  or  new  requirements  for  several 
years  because  there  is  no  safety  need  for 
changes  for  built-in  child  restraints.  The 
Alliance  also  asked  NHTSA  to 
coordinate  the  effective  date  with 
rulemaking  Transport  Canada  plans  to 
do  in  the  future.  Evenflo,  a  child 
restraint  manufacturer,  asked  for  a  one 
year  leadtime,  but  noted  that  they  could 
implement  the  proposed  changes  in  180 
days  if  the  molding  requirement  were 
dropped. 

NHTSA  is  requiring  all  child 
restraints  to  comply  with  these  new 
requirements  within  one  year  of  the  date 
of  publication  of  this  final  rule.  As 
discussed  earlier,  to  the  extent  that 
built-in  child  restraints  have 
requirements  similar  to  add-on  child 
restraints,  there  is  no  indication  that  the 
safety  need  to  understand  the  required 
information  is  different.  NHTSA  caimot 
wait  until  an  unspecified  time  in  the 


future  when  Transport  Canada  will 
conduct  rulemaking  to  coordinate 
effective  dates  because  we  have  a 
statutory  mandate  to  conduct 
rulemaking  now.  However,  NHTSA 
hopes  to  coordinate  the  next  rulemaking 
with  Transport  Canada,  including 
effective  dates.  Since  Evenflo  indicated 
that  it  could  comply  within  180  days  if 
there  were  no  molding  requirement  and 
automobile  manufacturers  have 
complied  with  other  labeling 
requirements  within  the  same  time 
frame,  allowing  a  year  should  not 
impose  an  unreasonable  burden. 
Manufacturers  will  be  allowed  to 
comply  with  either  the  existing 
requirements  or  the  new  requirements 
prior  to  that  date. 

X.  Future  Research 

In  the  NPRM,  NHTSA  stated  that  it 
intended  to  conduct  further  passive 
evaluation,^  at  a  minimum,  prior  to 
issuance  of  a  final  rule  t(^  verify  that  the 
changes  have  reduced  the  reading  level 
necessary  to  comprehend  the  labels. 
NHTSA  has  not  conducted  this  research 
prior  to  issuing  this  final  rule,  NHTSA 
intends  to  do  this  and  other  research 
prior  to  beginning  the  next  rulemaking 
on  child  restraint  labels.  While  the 
changes  made  in  this  final  rule  include 
recommendations  made  during  the 
initial  passive  evaluation  and  therefore 
should  improve  readability,  NHTSA 
anticipates  that  the  changes  made  at  this 
stage  are  modest  and  would  result  in 
only  a  minor  change  to  the  reading  level 
required  to  comprehend  child  restraint 
labels.  Therefore,  we  have  decided  that 
it  would  be  a  better  use  of  agency 
resoiuces  to  conduct  further  passive 
evaluation  as  part  of  the  research 
NHTSA  will  be  conducting  for  the  next 
rulemaking,  which  will  further  improve 
the  labels  and  are  more  likely  to  achieve 
the  level  of  reduction  in  reading  level 
that  the  agency  would  ultimately  like  to 
achieve.  NHTSA  expects  to  conduct 
additional  research  within  the  next  year 
and  begin  another  rulemaking  after  the 
completion  of  that  research. 

Prior  to  issuing  this  final  rule,  NHTSA 
has  discussed  which  issues  are  covered 
with  Transport  Canada  to  ensure  that 
they  agree  that  these  issues  are  not 
contraindicated  by  their  research.  Prior 
to  beginning  further  research,  NHTSA 
will  work  with  Transport  Canada  to 
coordinate  our  research  efforts  to  ensure 
that  the  efforts  of  both  agencies  are 
consistent. 


'  Passive  evaluation  refers  to  an  evaluation  based 
on  the  characteristics  of  the  language,  vocabulary 
and  visual  presentation  of  the  infonnation  using 
standard  readability'  measures,  rather  than  an 
evaluation  based  on  consumer  feedback. 
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XI.  Rulemaking  Analyses  and  Notices 

A.  Executive  Order  12866  (Federal 
Regulation)  and  DOT  Regulatory 
Policies  and  Procedures 

This  rulemaking  dociunent  was  not 
reviewed  under  E.O.  12866,  "Regulatory 
Planning  and  Review."  The  agency  has 
considered  the  impact  of  this 
rulemaking  action  under  the 
Department  of  Transportation's 
regulatory  policies  and  procediues,  and 
has  determined  that  it  is  not 
"significant"  under  them.  In  the  "Final 
Economic  Assessment.  FMVSS  No.  213, 
FMVSS  No.  225.  Child  Restraint 
Systems.  Child  Restraint  Anchorage 
Systems,"  February  1999,  the  agency 
estimated  that  there  were  68  fatalities 
and  874  injtiries  caused  annually  by 
misuse  of  child  restraints.  We  are 
imable  to  estimate  the  effectiveness  of 
these  proposals  on  this  target 
population,  but  by  providing  clearer 
instructions  we  expect  to  reduce 
misuse. 

NHTSA  anticipates  that  the  cost  of 
changing  the  location  and  text  of  the 
labels  to  be  minor.  There  is  a  cost  for 
adding  color,  estimated  to  be  $.01  to 
$.03  per  label. 

B.  Regulatory  Flexibility  Act 

The  agency  has  considered  the  effects 
of  this  final  rule  under  the  Regulatory 
Flexibility  Act  of  1980  (Pub.  L.  96-354). 
as  amended.  1  hereby  certify  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  As  noted 
above,  the  agency  does  not  anticipant 
any  significant  economic  impact  from 
this  final  rule. 

C.  Paperwork  Reduction  Act 

The  Department  of  Transportation  has 
not  submitted  an  information  collection 
request  to  0MB  forieview  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13. 
44  U.S.C.  chapter  35).  The  affected 
public  is  10  child  restraint 
manufactxuers  and  6  vehicle 
manufacturers.  This  rule  does  not 
impose  any  new  information  collection 
requirements  on  manufacturers.  NHTSA 
does  not  anticipant  a  significant  change 
to  the  hour  burden  or  costs  associated 
with  child  restraint  labels  and  written 
instructions. 


D.  Executive  Order  13132  (Federalism) 

Executive  Order  13132  requires 
NHTSA  to  develop  an  accountable 
process  to  ensure  "meaningful  and 
timely  input  by  State  and  local  officials 
in  the  development  of  regulatory 
policies  that  have  federalism 
implications."  "Policies  that  have 


federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132.  the  agency  may 
not  issue  a  regulation  with  Federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  imless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  the  agency  consults  with 
State  and  local  govenunents,  or  the 
agency  consults  with  State  and  local 
officials  early  in  the  process  of 
developing  the  proposed  regulation. 
NHTSA  also  may  not  issue  a  regulation 
with  Federalism  implications  and  that 
preempts  State  law  unless  the  agency 
consults  with  State  and  local  officials 
early  in  the  process  of  developing  the 
proposed  regulation. 

Tnis  final  rule  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  set  forth  in  Executive  Order 
13132  and  have  determined  that  this 
final  rule  does  not  have  sufficient 
Federal  implications  to  warrant 
consultation  with  State  and  local 
officials  or  the  preparation  of  a 
Federalism  summary  impact  statement. 
The  final  rule  would  not  have  any 
substantial  impact  on  the  States,  or  on 
the  current  Federal-State  relationship, 
or  on  the  current  distribution  of  power 
and  responsibilities  among  the  various 
local  officials. 

E.  National  Environmental  Policy  Act 
NHTSA  has  analyzed  this  rulemaking 

action  for  the  purposes  of  the  National 
Enviroiunental  Policy  Act.  The  agency 
has  determined  that  implementation  of 
this  action  would  not  have  any 
significant  impact  on  the  quality  of  the 
human  environment. 

F.  Executive  Order  12778  (Civil  Justice 
Reform) 

This  final  rule  would  not  have  any 
retroactive  effect.  Under  49  U.S.C. 
21403,  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effect,  a 
State  may  not  adopt  or  maintain  a  safety 
standard  applicable  to  the  same  aspect 
of  performance  which  is  not  identical  to 
the  Federal  standard,  except  if  the  state 
requirement  imposes  a  higher  level  of 
performance  and  applies  only  to 
vehicles  procured  for  the  States'  use.  49 
U.S.C.  21461  sets  forth  a  procedure  for 
judicial  review  of  final  ndes 
establishing,  amending  or  revoking 
Federal  motor  vehicle  safety  standards. 


That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceeding  before  parties  may  file  suite 
in  court. 

G.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA).  Public  Law  104- 
113,  section  12(d)  (15  U.S.C.  272) 
directs  NHTSA  to  use  voluntary 
consensus  standards  in  its  regulatory 
activities  unless  doing  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  [e.g.,  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies,  such  as  the  Society  of 
Automotive  Engineers  (SAE).  The 
NTTAA  directs  NHTSA  to  provide 
Congress,  through  0MB.  explanations 
when  the  agency  decides  not  to  use 
available  and  applicable  voluntary 
consensus  standards.  The  NTTAA  does 
not  apply  to  symbols. 

There  are  no  voluntary  consensus  - 
standards  available  at  this  time. 
However,  NHTSA  will  consider  any 
such  standards  when  they  become 
available. 

H.  Unfunded  Mandates  Reform  Act 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
requires  Federal  agencies  to  prepare  a 
written  assessment  of  the  costs,  benefits, 
and  other  effects  of  proposed  or  final 
rules  that  include  a  Federal  mandate 
likely  to  result  in  the  expenditiu^  by 
State,  local,  or  tribal  govenunents,  in  the 
aggregate,  or  by  the  private  sector,  of 
more  than  $100  million  in  any  one  year 
(adjusted  for  inflation  with  base  year  of 
1995).  Before  promulgating  a  nUe  for 
which  a  writteh  statement  is  needed, 
section  205  of  the  UMRA  generally 
requires  NHTSA  to  identify  and 
consider  a  reasonable  number  of 
regulatory  alternatives  and  adopt  the 
least  costly,  most  cost-effective,  or  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule.  The 
provisions  of  section  205  do  not  apply 
when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  NHTSA  to  adopt  an  alternative 
other  than  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  if  the  agency  publishes  with 
the  final  rule  an  explanation  why  that 
alternative  was  not  adopted. 

Hiis  final  rule  will  not  result  in  the 
expenditure  of  more  than  $100  million 
annually. 
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/.  Regulation  Identifier  Number 

The  Department  of  Transportation 
assigns  a  regidation  identifier  number 
(RIN)  to  each  regulatory  action  listed  in 
the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  You  may  use  the  RIN  contained  in 
the  heading  at  the  beginning  of  this 
document  to  find  this  action  in  the 
Unified  Agenda. 

List  of  Subjects  in  49  CFR  Part  571 

Child  restraint  systems.  Motor  vehicle 
safety. 

In  consideration  of  the  foregoing, 
NHTSA  is  amending  49  CFR  part  571  as 
follows: 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

1.  The  authority  citation  for  part  571 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  322.  30111,  SOUS, 
30117.  30166  and  30177;  delegation  of 
authority  at  49  CFR  1.50. 

2.  Section  571.213  is  amended  by 
revising  the  introductory  text  of  S5.5.2. 
S5.5.2(fl.  S5.5.2(g),  S5.5.2(h),  S5.5.2(i), 
S5.5.2(j),  S5.5.2(k),  85.5.2(1).  S5.5.3,  the 
introductory  text  of  S5.5.5.  S5.5.5(f), 
S5.5.5(g),  S5.5.5(h).  S5.5.5(i). 
S5.6.1.10(a)  and  SS.6.1.10(b); 
redesignating  existing  S5.6.3  as  S5.6.2.4 
and  existing  S5.6.4  as  S5.6.2.5;  adding 
new  introductory  text  to  sections  S5.5 
and  S5.6;  and  adding  new  section  S5.6.3 
to  read  as  follows: 

§571.213    Standard  No.  213;  CMM 
Restraint  Systems. 

***** 

S5.5    Labeling. 

Any  labels  or  written  instructions 
provided  in  addition  to  those  required 
by  this  section  shall  not  obscure  or 
confuse  the  meaning  of  the  required 
information  or  be  odierwise  misleading 
to  the  consumer.  Any  labels  or  written 
instructions  other  than  in  the  English 
language  shall  be  an  accurate  translation 
of  English  labels  or  written  instructions. 
***** 

S5.5.2    The  information  specified  in 
paragraphs  (a)  through  (m)  of  this 
section  shall  be  stated  in  the  English 
language  and  lettered  in  letters  and 
numbers  that  are  not  smaller  than  10 
point  type.  Unless  otherwise  specified, 
the  information  shall  be  labeled  on  a 
white  background  with  black  text. 
Unless  written  in  all  capitals,  the 
information  shall  be  stated  in  sentence 
capitalization. 
*        •        •  .     *        * 

(f)  One  of  the  following  statements, 
inserting  the  manufacturer's 


recommendations  for  the  maximum 
mass  of  children  who  can  safely  occupy 
the  system,  except  that  booster  seats 
shall  not  be  recommended  for  children 
whose  masses  are  less  than  13.6  kg  and 
seats  that  can  only  be  used  as  belt- 
positioning  seats  may  delete  the 
reference  to  weight: 

(1)  Use  only  with  children  who  weigh 

pounds  ( kg)  or  less  and  whose 

height  is  (insert  values  in  English  and 
metric  units;  use  of  word  "mass"  in 
label  is  optional)  or  less;  or 

(2)  Use  only  with  children  who  weigh 

between and pounds  (insert 

appropriate  English  and  metric  values; 
use  of  word  "mass"  is  optional)  and 
whose  height  is  (insert  appropriate 
values  in  English  and  metric  units)  or 
less  and  who  are  capable  of  sitting 
upright  alone;  or 

(dfUse  only  with  children  who  weigh 

between and pounds  (insert 

appropriate  English  and  metric  values; 
use  of  word  "mass"  is  optional)  and 
whose  height  is  (insert  appropriate 
values  in  English  and  metric  units)  or 
less. 

(g)  The  statements  specified  in 
paragraphs  (1)  and  (2): 

(1)  A  neading  as  specified  in 
S5.5.2(k)(4)(i),  with  the  statement 
"WARNING!  DEATH  or  SERIOUS 
INJURY  can  occur,"  capitalized  as 
written  and  followed  by  bulleted 
statements  in  the  following  order: 

(i)  As  appropriate,  the  statements 
required  by  the  following  sections  will 
be  bulleted  and  placed  tdtet  the 
statement  required  by  5.5.2(g)(1)  in  the 
followihg  order:  5.5.2(k)(l)  or 
5.5.2(k)(2),  5.5.2(f),  5.5.2(h),  5.5.2(j).  and 
5.5.2(1). 

(ii)  Seciue  this  child  restraint  with  the 
vehicle's  child  restraint  anchorage 
system  if  available  or  with  a  vehicle 
belt. 

(iii)  Follow  all  instructions  on  this 
child  restraint  and  in  the  written 
instructions  located  (insert  storage 
location  on  the  restraint  for  the 
manufacturer's  installation  instruction 
booklet  or  sheet). 

(iv)  Register  your  child  restraint  with 
the  manufectiuer. 

(2)  At  the  manufacturer's  option,  the 
phrase  "DEATH  or  SERIOUS  INJURY 
can  OCC1U-"  in  the  heading  can  be  on 
either  a  white  or  yellow  background. 

(h)  In  the  case  of  each  child  restraint 
system  that  has  belts  designed  to 
restrain  children  using  them  and  which 
do  not  adjust  automatically  to  fit  the 
child:  Snugly  adjust  the  belts  provided 
with  this  child  restraint  around  your 
child. 

(i)(l)  For  a  booster  seat  that  is  * 
recommended  for  use  with  either  a 
vehicle's  Type  I  or  Type  II  seat  belt 


assembly,  one  of  the  following 
statements,  as  appropriate: 

(i)  Use  only  the  vehicle's  lap  and 
shoulder  belt  system  when  restraining 
the  child  in  this  booster  seat;  or, 

(ii)  Use  oidy  the  vehicle's  lap  belt 
system,  or  the  lap  belt  part  of  a  lap/ 
shoulder  belt  system  with  the  shoulder 
belt  placed  behind  the  child,  when 
restraining  the  child  in  this  seat. 

(2)(i)  Except  as  provided  in  paragraph 
(i)(2)(ii)  of  this  section,  for  a  booster  seat 
which  is  recommended  for  use  with 
both  a  vehicle's  Type  I  and  Type  II  seat 
belt  assemblies,  the  following  statement: 
Use  only  the  vehicle's  lap  belt  system, 
or  the  lap  belt  part  of  a  lap/shoulder  belt 
system  with  the  shoulder  belt  placed 
behind  the  child,  when  restraining  the 
child  with  the  (insert  description  of  the 
system  element  provided  to  restrain 
forward  movement  of  the  child's  torso 
when  used  with  a  lap  belt  (e.g.,  shield)), 
and  only  the  vehicle's  lap  and  shoulder 
belt  system  when  using  the  booster 
without  the  (insert  above  description). 

(ii)  A  booster  seat  which  is 
recommended  for  use  with  both  a 
vehicle's  Type  I  and  Type  II  seat  belt 
assemblies  is  not  subject  to 
S5.5.2(i)(2)(i)  if,  when  the  booster  is 
used  with  the  shield  or  similar 
component,  the  booster  will  cause  the 
shoulder  belt  to  be  located  in  a  position 
other  than  in  front  of  the  child  when  the 
booster  is  installed.  However,  such  a 
booster  shall  be  labeled  with  a  warning 
to  use  the  booster  with  the  vehicle's  lap 
and  shoulder  belt  system  when  iising 
the  booster  without  a  shield. 

(j)  In  the  case  of  each  child  restraint 
system  equipped  with  a  top  anchorage 
strap,  the  statement:  Secure  the  top 
anchorage  strap  provided  with  this 
child  restraint. 

(k)  (1)  In  the  case  of  each  rear-facing 
child  restraint  system  that  is  designed 
for  infants  only,  the  statement:  Use  only 
in  a  rear-facing  position  when  using  it 
in  the  vehicle. 

(2)  In  the  case  of  a  child  restraint 
system  that  is  designed  to  be  used 
rearward-facing  for  infants  and  forward- 
facing  for  older  children,  the  statement: 
Use  only  in  a  rear-facing  position  when 
using  it  with  an  infant  weighing  less 
than  (insert  a  recommended  weight  that 
is  not  less  than  20  pounds). 

(3)  Except  as  provided  in  (k)(4)  of  this 
section,  each  child  restraint  system  that 
can  be  used  in  a  rear-facing  position 
shall  have  a  label  that  conforms  in 
content  to  Figure  10  and  to  the 
requirements  of  S5.5.2(k](3)(i)  through 
S5.5.2(k)(3)(iii)  of  this  standard 
permanently  affixed  to  the  outer  surface 
of  the  cushion  or  padding  in  or  adjacent 
to  the  area  where  a  child's  head  woidd 
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rest,  so  that  the  label  is  plainly  visible 
and  easily  readable. 

(i)  The  heading  area  shall  be  yellow 
with  the  word  "warning"  and  the  alert 
symbol  in  black. 

(ii)  The  message  area  shall  be  white 
with  black  text.  The  message  area  shall 
be  no  less  than  30  square  cm. 

(iii)  The  pictogram  shall  be  black  with 
a  red  circle  and  slash  on  a  white 
background.  The  pictogram  shall  be  no 
less  than  30  mm  in  diameter. 

(4)  If  a  child  restraint  system  is 
equipped  with  a  device  that  deactivates 
the  passenger-side  air  bag  in  a  vehicle 
when  and  only  when  the  child  restraint 
is  installed  in  the  vehicle  and  provides 
a  signal,  for  at  least  60  seconds  after 
deactivation,  that  the  air  bag  is 
deactivated,  the  label  specified  in  Figure 
10  may  include  the  phrase  "unless  air 
bag  is  ofT'  after  "on  front  seat  with  air 
bag." 

(1)  An  installation  diagram  showing 
the  child  restraint  system  installed  in: 

Cl)  A  seating  position  equipped  with 
a  continuous-loop  lap/shoulder  belt; 

(2)  A  seating  position  equipped  with 
only  a  lap  belt,  as  specified  in  the 
manufacturer's  instructions;  and 

(3)  A  seating  position  equipped  with 
a  child  restraint  anchorage  system. 
***** 

S5.5.3    The  information  specified  in 
S5.5.2(f)  through  (1)  shall  be  located  on 
the  add-on  child  restraint  system  so  that 
it  is  visible  when  the  system  is  installed 
as  specified  in  S5.6.1. 
***** 

S5.5.5    The  information  specified  in 
paragraphs  (a)  through  (1)  of  this  section 
that  is  required  by  S5.5.4  shall  be  in 
English  and  lettered  in  letters  and 
numbers  using  a  not  smaller  than  10 
point  type.  Unless  specified  otherwise, 
the  information  shall  be  labeled  on  a 
white  background  with  black  text. 
Unless  written  in  all  capitals,  the 
information  shall  be  stated  in  sentence 
capitalization. 
***** 

(f)  One  of  the  following  statements, 
inserting  the  manufacturer's 
recommendations  for  the  maximum 
mass  of  children  who  can  safely  occupy 
the  system,  except  that  booster  seats 
shall  not  be  recommended  for  children 
whose  masses  are  less  than  13.6  kg  and 
seats  that  can  only  be  used  as  belt- 
positioning  seats  may  delete  the 
reference  to  weight: 

(1)  Use  only  with  children  who  weigh 

pounds  ( kg)  or  less  and  whose 

height  is  [insert  values  in  English  and 
metric  units;  use  of  word  "mass"  in 
label  is  optional)  or  less;  or 

(2)  Use  only  with  children  who  weigh 
between and pounds  ( 


and kg)  and  whose  height  is  (insert 

appropriate  values  in  English  and 
metric  units;  use  of  word  "mass"  in 
label  is  optional)  or  less  and  who  are 
capable  of  sitting  upright  alone;  or 

(3)  Use  only  with  children  who  weigh 

between and pounds  ( 

and kg)  and  whose  height  is  (insert 

appropriate  values  in  English  and 
metric  units;  use  of  word  "mass"  in 
label  is  optional)  or  less. 

(g)  The  heading  and  statement 
specified  in  paragraph  (1),  and  if 
appropriate,  the  statements  in  paragraph 
(2)  and  (3).  If  used,  the  statements  in 
paragraphs  (2)  and  (3)  shall  be  buUeted 
and  precede  the  buUeted  statement 
required  by  paragraph  (1)  after  the 
heading. 

(1)  A  heading  as  specified  in 
S5.5.2(k)(4)(i),  with  the  statement 
"WARNING!  DEATH  or  SERIOUS 
INJURY  can  occur"  capitalized  as 
written  and  followed  by  the  biilleted 
statement:  Follow  all  instructions  on 
this  child  restraint  and  in  the  vehicle's 
owner's  manual.  At  the  manufacturer's 
option  the  phrase  "DEATH  or  SERIOUS 
INJURY  can  occvu-"  in  the  heading  can 
be  on  either  a  white  or  yellow 
background. 

(2)  In  the  case  of  each  built-in  child 
restraint  system  which  is  not  intended 
for  use  in  motor  vehicles  in  certain 
adjustment  positions  or  under  certain 
circumstances,  an  appropriate  statement 
of  the  manufacturers  restrictions 
regarding  those  positions  or 
circumstances. 

(3)  As  appropriate,  the  statements 
required  by  the  following  sections  will 
be  buUeted  and  placed  after  the 
statement  required  by  5.5.5(g)(1)  in  the 
following  order:  5.5.5(g)(2),  5.5.5(f), 
S5.5.5(h)  and  S5.5.5(i). 

(h)  In  the  case  of  each  built-in  child 
restraint  system  that  has  belts  designed 
to  restrain  children  using  them  and 
which  do  not  adjust  automatically  to  fit 
the  child:  Snugly  adjust  the -belts 
provided  with  this  child  restraint 
around  your  child. 

(i)  In  the  case  of  each  built-in  child 
restraint  which  can  be  used  in  a  rear- 
facing  position,  the  following  statement: 
Place  an  infant  in  a  rear-facing  position 
in  this  child  restraint. 
***** 

S5 .6    Printed  Instructions  for  Proper 
Use. 

Any  labels  or  written  instructions 
provided  in  addition  to  those  required 
by  this  section  shall  not  obscure  or 
confuse  the  meaning  of  the  required 
information  or  be  otherwise  misleading 
to  the  consumer.  Any  labels  or  written 
instructions  other  than  in  the  English 
language  shall  be  an  accurate  translation 


of  English  labels  or  wrritten  instructions. 
Unless  written  in  all  capitals,  the 
information  required  by  S5.6.1  through 
S5.6.3  shall  be  stated  in  sentence 
capitalization. 
***** 

S5.6. 1.10(a)  For  instructions  for  a 
booster  seat  that  is  recommended  for 
use  with  either  a  vehicle's  Type  I  or 
Type  II  seat  belt  assembly,  one  of  the 
following  statements,  as  appropriate, 
and  the  reasons  for  the  statement: 

(1)  Warning!  Use  only  the  vehicle's 
lap  and  shoulder  belt  system  when 
restraining  the  child  in  this  booster  seat; 
or, 

(2)  Warning!  Use  only  the  vehicle's 
lap  belt  system,  or  the  lap  belt  part  of 
a  lap/shoidder  belt  system  with  the 
shoulder  belt  placed  behind  the  child, 
when  restraining  the  child  in  this  seat. 

(b)(1)  Except  as  provided  in 
S5.6.1. 10(b)(2),  the  instructions  for  a 
booster  seat  that  is  recommended  for 
use  with  both  a  vehicle's  Type  I  and 
Type  II  seat  belt  assemblies  shall 
include  the  following  statement  and  the 
reasons  therefor:  Warning!  Use  only  the 
vehicle's  lap  belt  system,  or  the  lap  belt 
part  of  a  lap/shoulder  belt  system  with 
the  shoulder  belt  placed  behind  the 
child,  when  restraining  the  child  with 
the  (insert  description  of  the  system 
element  provided  to  restrain  forward 
movement  of  the  child's  torso  when 
used  with  a  lap  belt  (e.g..  shield)),  and 
orUy  the  vehicle's  lap  and  shoulder  belt 
system  when  using  this  booster  without 
the  (insert  above  description). 

(2)  A  booster  seat  which  is 
recommended  for  use  with  both  a 
vehicle's  Type  I  and  Type  II  seat  belt 
assemblies  is  not  subject  to 
S5.6.1. 10(b)(1)  if.  when  the  booster  is 
used  with  the  shield  or  similar 
component,  the  booster  will  cause  the 
shoulder  belt  to  be  located  in  a  position 
other  than  in  front  of  the  child  when  the 
booster  is  installed.  However,  the 
instructions  for  such  a  booster  shall 
include  a  warning  to  use  the  booster 
with  the  vehicle's  lap  and  shoulder  belt 
system  when  using  die  booster  without 
a  shield. 
***** 

"  S5.6.3    Add-on  and  built-in  child 
restraint  systems. 

In  the  case  of  each  child  restraint 
system  that  has  belts  designed  to 
restrain  children  using  them  and  which 
do  not  adjust  automatically  to  fit  the 
child,  the  printed  instructions  shall 
include  the  following  statement:  A  snug 
strap  should  not  allow  any  slack.  It  lies 
in  a  relatively  straight  line  without 
sagging.  It  does  not  press  on  the  child's 
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flesh  or  push  the  child's  body  into  an 
unnatuiral  position. 

***** 

Issued  on  September  26,  2002. 
Annette  M.  Sandberg, 
Deputy  Administrator. 
[FR  Doc.  02-24936  Filed  9-30-02;  8:45  am) 

BILLING  CODE  4910-9»-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  17 
RIN  1018-AF30 

Endangered  and  Threatened  Wildlife 
and  Plants;  Amended  SfMClal 
Regulations  for  the  Preble's  Meadow 
Jumping  Mouse 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACnON:  Final  rule. 

summary:  On  May  22,  2001,  the  U.S. 
Fish  and  Wildlife  Service  adopted 
special  regulations  governing  take  of  the 
threatened  Preble's  meadow  jumping 
mouse  (Zapus  hudsonius  preblef), 
which  provide  exemption  &t)m  take 
provisions  under  section  9  of  the 
Endangered  Species  Act  for  certain 
activities  related  to  rodent  control, 
ongoing  agricultural  activities, 
landscape  maintenance,  and  perfected 
water  rights.  On  August  30,  2001.  the 
Suervice  published  a  proposal  to  amend 
those  regulations  to  provide  additional 
exemptions.  This  action  amends  the 
regulations  to  exempt  certain  noxious 
weed  control  and  ditch  maintenance 
activities  from  the  section  9  take 
prohibitions. 

DATES:  This  amendment  will  be 
effective  from  October  1,  2002  through 
May  22,  2004. 

ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  public  inspection, 
by  appointment,  during  normal  business 
hours  at  the  U.S.  Fish  and  Wildlife 
Service's  Colorado  Field  Office, 
Ecological  Services,  Suite  361, 
Lakewood.  Colorado  80215. 
FOR  FURTHER  INFORMATION  CONTACT:  In 
Colorado,  contact  LeRoy  W.  Carlson  at 
the  above  address  or  telephone  (303) 
275-2370.  In  Wyoming,  contact  Mike 
Long.  Field  Supervisor,  Cheyenne, 
Wyoming,  at  telephone  (307)  772-2374. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  final  rule  listing  the  Preble's 
meadow  jumping  mouse  (Zapus 
hudsonius  preblef)  (Preble's)  as  a 


threatened  species  under  the 
Endangered  Species  Act  (Act)  of  1973, 
as  amended,  (16  U.S.C.  1531  et  seq.)  was 
published  in  the  Federal  Register  on 
May  13, 1998  (63  FR  26517).  Section  9 
of  the  Act  prohibits  take  of  endangered 
wildlife.  The  Act  defines  take  to  mean 
harass,  harm,  pursue,  hunt,  shoot, 
wound,  kill,  trap,  capture,  or  collect  or 
to  attempt  to  engage  in  any  such 
conduct.  However,  the  Act  also  provides 
for  the  authorization  of  take  and 
exceptions  to  the  take  prohibitions. 
Take  of  listed  species  by  non-Federal 
property  owners  can  be  permitted 
through  the  process  set  forth  in  section 
10  of  the  Act.  For  federally  funded  or 
permitted  activities,  take  of  listed 
species  may  be  allowed  through  the 
consultation  process  of  section  7  of  the 
Act.  We.  the  Fish  and  Wildlife  Service, 
have  issued  regulations  (50  CFR  17.31) 
that  generally  apply  to  threatened 
wildlife  the  prohibitions  that  section  9 
of  the  Act  establishes  with  respect  to 
endangered  wildlife.  Oui  regulations  for 
threatened  wildlife  also  provide  that  a 
"special  rule"  under  section  4(d)  of  the 
Act  can  be  tailored  for  a  particular 
threatened  species.  In  that  case,  the 
general  regulations  for  some  section  9 
prohibitions  do  not  apply  to  that 
species,  and  the  special  rule  contains 
the  prohibitions,  and  exemptions, 
necessary  and  advisable  to  conserve  that 
species. 

On  December  3. 1998,  we  proposed  a 
section  4(d)  rule  (63  FR  66777)  to  define 
conditions  imder  which  certain 
activities  that  could  result  in  incidental 
take  of  Preble's  would  be  exempt  from 
the  section  9  take  prohibitions.  We  held 
two  public  meetings,  attended  by  129 
people.  We  also  received  614  comment 
letters.  On  May  22,  2001,  we  published 
a  final  rule  (66  FR  28125)  adopting 
certain  portions  of  this  proposal.  Some 
comments  received  on  the  proposed 
rule  suggested  additional  exemptions  to 
promote  conservation  of  the  Preble's. 
On  August  30,  2001,  we  published  a 
proposed  rule  (66  FR  45829  )  to  amend 
the  section  4(d)  rule  to  add  special 
provisions  providing  exemptions  from 
section  9  prohibitions  for  certain 
noxious  weed  control  and  ditch 
maintenance  activities.  We  are  now 
adopting  the  amendment  providing 
these  additional  exemptions. 

Summaiy  of  Comments  and 
Recommendations 

In  the  August  30.  2001,  proposed 
amendment  and  associated 
notifications,  we  asked  all  interested 
parties  to  submit  comments  on  the 
proposed  amendment.  We  received  nine 
comment  letters  in  response  to  the 
proposed  amendment  to  the  4(d)  rule. 


The  State  of  Wyoming  sent  comments 
from  two  of  their  State  agencies  under 
one  cover  letter.  One  Colorado  and  one 
Wyoming  coimty  submitted  comments, 
as  did  a  Colorado  municipality.  Two 
letters  came  frt>m  water  and  irrigation- 
related  organizations  or  companies,  one 
letter  came  from  a  real  estate  interest  in 
the  development  commimity.  and  two 
letters  came  from  ranching/agriculture- 
related  groups. 

Most  of  the  comment  letters 
acknowledged  the  need  for  the  proposed 
exemptions.  Many  stated  that  the 
exemptions  are  necessary  to  allow 
citizens  and  companies  to  comply  with 
State  laws  in  both  Colorado  and 
Wyoming,  and  to  improve  landowner 
and  ditch  owner  cooperation  in 
conservation  of  the  mouse  and  its 
habitat.  The  comments  also  generally 
recognized  that  the  exemptions  are 
necessary  for  the  long-term  maintenance 
of  the  ditches  and  the  adjacent  mouse 
habitat  that  is  dependent  upon  those 
ditches. 

Several  of  the  comment  letters 
expressed  general  concerns  or  questions 
about  the  validity  of  the  Preble's  listing 
and  its  scientific  foundation,  questions 
about  uncertainty  in  distinguishing 
Preble's  frt)m  similar  species  and  the 
need  for  genetic  testing,  and  requests 
that  the  listing  be  withdrawn  or  that  the 
Service  delist  the  Preble's.  These  issues 
are  not  germane  to  the  proposed 
amendment  and.  therefore,  are  not 
discussed  here. 

Written  comments  received  during 
the  comment  period  that  are  specific  to 
the  proposed  amendment  are  addressed 
in  the  following  summary.  Comments  of 
a  similar  nature  are  grouped  under  a 
number  of  general  issues. 

Issues  and  Discussion 

Issue  1 — Two  letters  expressed 
confusion  regarding  the  timeframe  that 
the  proposed  amendment  would  be  in    . 
place,  believing  that  it  extended  or 
continued  beyond  the  36-month 
timefi-ame  of  the  existing  4(d)  rule. 

Response — The  amendment  shoiUd 
run  concurrently  with  the  existing  4(d) 
rule  that  became  effective  on  May  22, 
2001  (66  FR  45829).  Therefore,  this  rule 
should  expire  on  May  22,  2004.  at  the 
same  time  as  the  existing  4(d)  rule. 

Issue  2 — One  commentor  f^lt  that  the 
definition  of  noxious  weeds  is  unclear 
and  seems  to  apply  only  to  plants 
designated  on  the  State  lists  of  noxious 
weeds  as  defined  by  Colorado  and 
Wyoming.  This  letter  suggests  that  the 
term  "noxious"  should  be  replaced  with 
the  term  "undesirable"  wherever  it 
occurs  in  the  rule. 

Response — State  statutes  in  both 
Colorado  and  Wyoming  require  noxious 
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weeds  to  be  controlled.  The  term 
"noxious"  is  legally  defined  in  statutory 
requirements  to  mean  plant  species  that 
are  nonindigenous  and  have  negative 
impacts  on  crops,  livestock,  native  plant 
conununities,  or  the  management  of 
natural  or  agricultiiral  systems.  The 
term  "imdesirable"  is  not  a  legally 
defined  term  relating  to  these  statutory 
requirements  and  is  not  consistent  with 
our  purpose  to  limit  the  exemption  to 
control  actions  for  "noxious"  weeds  as 
defined  by  the  States  of  Colorado  and 
Wyoming.  This  amendment  exempting 
noxious  weed  control  should  alleviate 
possible  confbcts  due  to  the  Preble's 
listing  with  statutory  requirements 
regarding  weed  control  activities  in  the 
States  of  Colorado  and  Wyoming  and  is 
consistent  with  the  conservation  of  the 
Preble's. 

-  Issue  3— The  requirement  for  noxious 
weed  control  to  be  done  pursuant  to  a 
weed  management  plan  implemented  in 
"consultation  with  the  weed  control 
officer  designated  by  the  applicable 
coimty  or  municipal  government"  will 
be  administratively  burdensome.  The 
commentor  suggests  that  "consultation" 
with  local  governments  use  a 
"programmatic  approach." 

Response — We  discovered  that  our 
proposed  rule  language  regarding 
noxious  weed  control  did  not  properly 
consider  regulations  within  the  State  of 
Wyoming.  The  Colorado  Noxious  Weed 
Act  requires  county  and  municipal 
governments  to  develop  a  recommended 
integrated  management  plan  for  noxious 
weed  control  and  also  requires  that 
individual  landowners  either 
implement  the  coimty  or  local 
government  plan  or  develop  their  own 
integrated  management  plans  for  their 
property.  The  Wyoming  Weed  and  Pest 
Control  Act  requires  weed  management 
plans  to  be  completed  by  the  individual 
weed  and  pest  districts  and  requires 
individual  landowners  to  control 
noxious  weeds  identified  by  the  State 
list  and  the  local  jurisdiction. 

To  more  accurately  reflect  these 
State's  regulations,  we  have  changed  the 
language  of  §  17.40,(l)(2)(vi)  to  read  as 
follows: 


(vi)  Noxious  weed  control.  Preble's 
meadow  jumping  mice  may  be  taken 
incidental  to  noxious  weed  control  that  is 
conducted  in  accordance  with: 

(A)  Federal  Law.  including  Environmental 
Protection  Agency  label  restrictions; 

(B)  Applicable  State  laws  for  noxious  weed 
control; 

(C)  Applicable  county  bulletins: 

(D)  Herbicide  application  guidelines  as 
prescribed  by  herbicide  manufacturers;  and 

(E)  Any  future  revisions  to  the  authorities 
listed  in  paragraphs  (l)(2)(vi)(A)-(D)  of  this 
section  that  apply  to  the  herbicides  proposed 
for  use  within  the  species'  range. 


The  language  in  the  proposed  rule 
requiring  a  weed  management  plan  and 
consultation  with  the  weed  control 
officer  has  been  deleted.  We  intend  to 
exempt  those  noxious  weed  control 
activities  that  are  conducted  in 
accordance  with  State  law.  We  are 
willing  to  work  with  coimty  and  local 
municipality  weed  management 
personnel  or  other  weed  management 
professionals  familiar  with  local  areas  to 
develop  a  suitable  programmatic 
approach  with  reasonable  and  easy-to- 
follow  guidelines. 

In  the  event  of  future  revisions  to  EPA 
label  restrictions  and  herbicide 
application  guidelines,  users  shall 
follow  these  revisions  to  assure 
protection  of  the  Preble's  meadow 
jumping  mouse. 

Issue  4 — One  commentor  suggested 
that  the  standards  for  "best  available 
methods  of  integrated  management"  be 
prescribed  in  the  local  weed 
management  plan,  and  the  required 
contents  of  such  a  plan  should  be 
understood  and  agreed  to  by  the  local 
governments  prior  to  including  this 
provision  in  the  final  rule. 

Response — As  addressed  in  the 
Response  to  Issue  3,  the  proposed 
language  in  section  (vi)  (B)  referring  to 
"best  available  methods  of  integrated 
management"  language  has  been  deleted 
from  the  rule.  With  this  rule  language, 
local  governments  and  municipalities 
retain  control  over  noxious  weed 
management.  We  should  exempt  those 
noxious  weed  control  activities  that  are 
conducted  in  accordance  with  State  law. 

The  Colorado  Noxious  Weed  Act 
requires  that  Integrated  Pest 
Management  techniques  be  used  to  the 
extent  that  they  are  the  least 
environmentally  damaging,  practical, 
and  economically  reasonable  means  of 
control.  Integrated  Pest  Management  is 
defined  as  the  plaiming  and 
implementation  of  a  coordinated 
management  program  using  a  variety  of 
mechanical,  biological,  and  chemical 
methods  to  control  noxious  weeds. 
Article  3  of  the  Wyoming  Weed  and  Pest 
Control  Act  calls  for  a  "Special 
Management  Program,"  which  strongly 
emphasizes  the  use  of  integrated 
management  and  provides  for  financial 
incentives  when  individuals  sign  up 
under  this  program.  In  addition,  the 
Wyoming  Department  of  Agriculture, 
Wyoming  Weed  and  Pest  Council,  and 
the  University  of  Wyoming  conduct  two 
training  sessions  annually  that 
emphasize  integrated  weed  management 
techniques  and  the  latest  information  in 
environmentally  friendly  methods  of 
control. 

Issue  5 — Comments  included 
concerns  regarding  the  amount  of  area 


in  which  noxious  weeds  can  be 
controlled  and  what  limitations  the 
Service  deems  "appropriate."  One 
commentor  suggested  that  no 
limitations  should  be  considered 
because  that  would  contradict  State 
laws  and  Federal  policy  and  that 
incomplete  control  would  not  be 
effective. 

Response— The  rule  includes  no 
limitations  concerning  the  "amount  of 
area"  in  which  noxious  weeds  can  be 
controlled.  The  only  area  limitations  in 
the  rule  relate  to  ditch  maintenance 
activities.  The  language  in  the 
amendment  exempts  noxious  weed 
control  activities  that  are  conducted 
pursuant  to  State  law  and  in  accordance 
with  EPA  herbicide  labeling.  We 
encourage  efforts  to  reduce  the  adverse 
effects  of  weed  control  on  native  plant 
communities  and  limit  unnecessary 
eradication  of  entire  plant  communities 
and  suggest  that  methods  to  reduce 
impacts  to  nontarget  species  should  be 
employed  whenever  possible,  such  as 
the  use  of  selective  herbicides  that  target 
broad-leaved  plants  and  do  not  damage 
native  grasses. 

Issue  6 — One  comment  letter 
requested  unrestricted  ditch 
maintenance  be  allowed  when  the  ditch 
is  located  outside  "naturally  occurring 
potential  Preble's  habitat,"  which  the 
commentor  defined  as  "the  100-year 
flood  plains  associated  with  rivers  and 
creeks,  between  7,600  feet  and  4,500 
feet  in  elevation." 

Response — This  amendment  provides 
certain  exemptions  from  take  as  defined 
by  the  Act.  If  a  ditch  does  not  have 
habitat  emd/or  mice,  then  no  exemption 
is  needed. 

Trapping  data  show  that  many  ditches 
have  suitable  habitat  for  Preble's  and,  in 
several  areas,  that  Preble's  exist  on 
ditches  that  occur  outside  the  100-year 
floodplain.  We  intend  to  limit 
exemption  of  ditch  maintenance  to 
those  activities  that  have  minimal  take 
of  Preble's  and  are  consistent  with  the 
protection  and  enhancement  of  Preble's 
habitat.  As  stated  in  the  May  22,  2001, 
4(d)  rule,  we  believe  it  is  imprudent  to 
provide  unrestricted  exemption  from 
take  along  ditches  because  in  some 
areas:  (a)  Many  ditches  are  suspected  or 
known  to  be  occupied  by  Preble's;  (b) 
the  stability  of  the  local  Preble's 
population  is  uncertain;  (c)  the  degree  of 
importance  of  ditch  habitat  to  Preble's 
populations  is  not  completely  known; 
and,  (d)  some  occupied  ditches  may 
serve  as  important  population  refugia 
and  travel  corridors  connecting 
populations. 

Under  appropriate  circumstances, 
permits  can  be  obtained  to  carry  out 
ditch  maintenance  activities  even  when 
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more  than  minimal  take  is  likely  to 
occur.  These  activities  may  be 
addressed  through  futiu«  Habitat 
Conservation  Plans  or  section  7 
consultations. 

Issue  7 — One  conunent  letter 
suggested  that  exemption  will  not  be 
sufficient  and  ditches  will  be  unable  to 
convey  water.  This  letter  requested  that 
the  exemption  be  changed  to  an  "entire 
range- wide  exemption." 

Response — As  discussed  above,  we  do 
not  believe  it  woidd  be  prudent  to  grant 
a  range-wide  or  unrestricted  exemption 
for  ditch  maintenance  activities.  It  is  our 
intent  to  limit  exemption  of  ditch 
maintenance  to  those  activities  that 
have  minimal  take  of  Preble's  and  are 
consistoit  with  the  protection  and 
enhancement  of  PrM)le's  habitat. 

Issue  8 — ^How  does  the  exemption 
apply  to  ditch  maintraance  activities 
that  are  subject  to  other  Federal 
approvals? 

Response — This  exemption  does  not 
afiect  other  Federal  approvals  required 
for  ditch  maintenance.  Under  section  7 
of  the  Act,  a  Federal  agency  that 
undertakes,  pennits,  ca  funds  activities 
that  are  likdy  to  adversely  affect  a  listed 
species,  whetber  at  not  take  is  involved, 
shall  fonnally  cmsuh  writh  ^  Service 
regsrding  the  proposed  action. 
Exemption  from  take  pndiibitirais  in    . 
section  9  ol  the  Act  does  not  aher 
re^KiPSibilityrf  Federal  agencies  under 
section  7.  Tlds  said,  the  number  of 
section  7  c(Hisultati<nis  is  expected  to  be 
low  based  on  past  numbers  and.  because 
of  exempted  actitms.  the  amended  rule 
should  farther  expedite  the  section  7 
process  because  subsequent 
consultations  yrill  consist  of  verifying 
whether  the  effects  of  the  prt^)osed 
action  are  consistent  with  the  effscts 
analysis  conducted  in  establishing  this 
r^ulation  and  documenting  the 
determination.  For  actimis  that  are 
consistent  with  this  regulation, 
consultation  will  be  streamlined  by 
linking  to  the  biological  opinion 
prepared  in  conjunction  with  this 
rulemaking.  For  any  actions  not 
consistent  with  this  r^ulation, 
preparation  of  a  separate  biological 
opinion  will  be  necessary. 

Issue  9 — ^Does  the  exemption  apply  to 
both  sides  of  the  ditch  or  just  one? 

Response — The  exemption  applies  to 
both  sides  of  the  ditch.  Ditch 
maintenance  activities  under  the 
exemption  should  allow  for  the  loss  of 
V4-mile  of  riparian  shrub  habitat  on  both 
banks  of  a  ditch  within  any  1  linear  mile 
of  ditch  within  any  calendar  year. 

However,  if  only  one  bank  of  a  ditch 
is  to  be  maintained,  the  V4-mile  loss 
limit  still  applies. 


Issue  10— The  final  rule  should 
consider  both  physical  and  legal  access 
under  the  requirement  to  "avoid  shrubs 
if  possible." 

nesponse — The  amendment  states 
that  impacts  to  shrub  vegetation  shall  be 
avoided  "to  the  maximum  extent 
practicable."  The  intention  of  this 
statement  is  to  refer  to  both  physically 
practicable  and  legally  practicable,  i.e., 
through  legal  access  to  the  ditch. 

Issue  11 — The  V4-mile  limitation  on^ 
ditch  maintenance  activities  will  result 
in  changes  to  normal  procedures  and 
increased  maintenance  costs. 
Additionally,  one  letter  expressed 
concern  that  the  two  additional 
exemptions  would  not  benefit 
landowners  and  the  economy.  The 
commentor  argued  that  any  benefits  to 
the  landowner  or  economy  would  only 
be  because  the  OMmers  would  not  have 
to  consult  on  every  ditch-cleaning 
project.  This  commentor  also  stated  that 
limits  on  maintenance  activities  of  V*- 
mile  per  mile  of  ditch  are  inconvenient 
for  owners  because  it  would  take  4  years 
to  be  able  to  dear  the  entire  ditch. 

Betponse— This  rule  does  not  place 
any  additional  restrictions  on  land  use 
activities  and  does  not  place  any 
addition^  prohilntians  on  take  of 
PrsUe's.  Rather,  this  rule  removes  some 
take  prohitnticais  tiiat  might  otherwise 
restrict  certain  activities.  Currently,  on 
ditdies  that  are  occupied  by  Prride's. 
take  is  prohibited  by  section  9  of  the  Act 
writhout  the  ^^m^riale  permits.  This 
take  {Hohibition  is  removed  by  this 
amendment  within  the  limitations  given 
in  die  amendment.  Tbersfoie.  this 
exonption  is  eimecled  to  decrease  any 
currant  financial  burden  caused  by  the 
existing  ^tdiibitions.  Normal  ditdi 
maintenance  activities  should  be 
allowed  writhout  the  time,  money,  and 
effort  required  to  obtain  incidoital  take 
permits,  vriule  still  allowing  fcH'  the 
conservation  of  the  species.  Under 
certain  circumstances  when  more  than 
minimal  take  is  likely  to  occur,  pennits 
can  be  obtained  through  Habitat 
Conservation  Plans  or  section  7 
consultations  to  cany  out  additional 
maintenance  activities  not  covered  by 
the  rule  or  amendments. 

Issue  12— The  November  to  April 
timeframe  for  ditch  maintenance 
activities  is  difficult  in  Wyoming  where 
it  may  snow  from  September  through 
Mav. 

Response — ^This  seasonal  limitation 
for  ditch  maintenance  activities  is 
designed  to  occur  while  the  mouse  is  in 
hibernation,  in  order  to  reduce  adverse 
impacts  and  be  consistent  with  the 
conservation  of  the  Preble's.  However, 
as  stated  in  the  amended  rule  in 
"Timing  of  Work  ".  under  "Best 


Management  Practices",  this  restriction 
is  to  be  observed  to  the  "maximum 
extent  practicable."  Otherwise,  if  this 
restriction  is  impracticable,  exempted 
maintenance  activities  shall  be 
conducted  during  daylight  hours  and 
only  carried  out  during  the  Preble's 
active  season,  May  throu^  October. 

Issue  13 — ^The  proposed  rule  has  too 
many  "subjective"  standards  and  does 
not  provide  "adequate  notice"  or 
understandable  definitions  regarding 
which  activities  are  covered  and  which 
are  not  [e.g.,  "normal  and  customary." 
"maximum  extent  practicable," 
"functionally  intact  and  viable"). 

Response — ^The  goal  of  this 
amendment  is  to  allow  agriculture  and 
water  use  to  continue  while  being 
consistent  vnth  conservation  of  the 
species.  We  did  not  want  to  define  the 
exemptions  too  narrowly  because  there 
is  a  wide  variation  of  how  these 
-activities  might  be  applied  on  the 
ground.  The  Service  recognizes  the  need 
to  maintain  some  amount  of  flexibility 
in  interpretation. 

Issue  14 — One  commmt  letter  stated 
that  the  scale  of  agricultural  operations 
in  Wytmiing  makes  the  rule 
"unwmk^le."  The  commentor  believes 
that  these  exemptions  may  be 
reasonable  fcv  smaller,  man  intensively 
managed  plots  in  Colorado,  but  will 
only  result  in  "frustrations  and 
resentment"  in  Wyoming.  The 
commentor  states  that  we  are  pta^ng  an 
unfiur  and  disproportionate  burden  on 
agriculture  in  Wyoming  when  the  real 
tkreats  lie  witiiin  the  F^ont  Range  of 
Colorado. 

Resptmse — ^This  rule  does  not  place 
any  additimal  restrictions  on  land  use 
or  any  additional  prc^bitions  on  take. 
Current  prohibitions  on  take  through 
section  9  of  the  Act  require  a  Federal 
permit  for  activities  that  are  deemed  to 
adversely  affect  the  Preble's  to  the  point 
where  take  may  occur.  Our  goal  in 
exempting  noxious  weed  contrtd  and 
ditch  maintenance  activities  through 
this  amendment  is  to  remove  some  of 
these  take  prohibitions  and  provide 
relief  from  current  regulatcvy 
restrictions  on  agricultural  entities  and 
water  users,  regardless  of  location. 

Issue  15— Some  respondents  believed 
that  any  exemption  should  include 
maintenance  of  (1)  water  supply  wells 
and  water  measurement  devices,  (2) 
dams  and  other  infrastructure,  and  (3) 
associated  roads. 

Response — In  regard  to  (1)  above,  an 
exemption  applying  to  activities 
covered  in  §  17.40  (l)(2)(v)  of  die  final 
rule  relates  to  existing  uses  of  water 
associated  with  the  exercise  of  perfected 
water  rights,  so  maintenance  of  water 
supply  wells  and  water  measurement 
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devices  is  covered.  In  regard  to  (2),  this 
*  exemption  covers  only  maintenance  and 
replacement  of  dams  or  infrastructure 
directly  related  to,  and  used  in,  the 
operation  of  ditches.  Any  person 
contemplating  dam  or  infrastructure 
work  not  covered  by  either  of  these  two 
exemption^  should  consult  with  us 
when  the  maintenance  procedure  has 
the  potential  to  take  Preble's.  Finally, 
pertaining  to  (3),  this  amendment 
includes  a  limited  eocemption  for 
maintenance  of  roads  used  to  access 
existing  ditches  and  related 
infrastructure  provided  that  these 
activities  do  not  exceed  the  maximum 
allowable  loss  of  riparian  shrub  habitat 
in  any  calendar  year. 

Provisions  of  the  Rule  Amendment 

Term 

The  special  regulations  contained  in 
this  amendment  are  applicable  until 
May  22,  2004,  which  is  the  end  of  the 
effective  period  for  the  May  22.  2001, 
final  4(d)  rule.  We  expect  that,  by  that 
date,  comprehensive  Habitat 
Conservation  Plans  for  the  Preble's 
should  be  developed,  and  a  recovery 
plan  and  other  conservation  efforts  for 
the  Preble's  should  be  completed. 

Additional  Exemptions 

The  Activities  discussed  below,  which 
may  result  in  incidental  take  of  Preble's, 
are  exempted  from  the  section  9  take 
prohibitions.  "Incidental  take"  refers  to 
a  taking  that  is  otherwise  prohibited,  if 
such  taking  is  incidental  to.  and  not  the 
purpose  of,  the  carrying  out  of  an 
otherwise  lawful  activity.  Take  not 
exempted  by  this  amendment  and  not 
otherwise  authorized  under  the  Act  may 
be  referred  to  the  appropriate  authorities 
for  civil  enforcement  or  criminal 
prosecution. 

a.  Noxious  weed  control  activities — 
Comments  on  the  proposed  4{d}  rule  of 
December  3,  1998,  included  a  request  to 
consider  a  rangewide  exemption  for 
control  of  noxious  weeds.  The 
comments  stressed  that  laws  in  both 
Colorado  and  Wyoming  require  control 
of  noxious  weeds  and  that  such  control 
is  compatible  with  Preble's 
conservation.  We  are  amending  the  final 
4(d)  rule  by  including  a  rangewide 
exemption  for  noxious  weed  control  to 
conform  to  existing  State  laws  and 
Federal  regulations  regarding  herbicide 
labeling.  We  believe  that  this  exemption 
should  facilitate  conservation  of  the 
Preble's,  because  noxious  weeds  are 
displacing  desirable  natiual  vegetation 
on  which  the  Preble's  depends  for 
survival. 

b.  Ongoing  ditch  maintenance 
activities — In  the  December  3, 1998, 


proposed  4(d)  rule,  we  stated  that  we 
considered  adopting  an  unrestricted 
exemption  for  periodic  maintenance  of 
existing  water  supply  ditches,  but  chose 
not  to  do  so  because  ditches  support 
occupied  and  potential  Preble's  habitat. 
We  received  a  large  number  of 
comments  on  this  decision,  many 
supporting  an  unrestricted  exemption 
and  arguing  that  current  maintenance 
practices  have  resulted  in  viable  habitat 
for  the  Preble's. 

In  response  to  these  comments,  we 
have  elected  to  adopt  a  limited 
exemption  for  customary  ditch 
maintenance  activities  that  are  designed 
to  result  in  only  minimal  take  of 
Preble's  and  are  consistent  with  the 
protection  and  enhancement  of  Preble's 
habitat.  This  exemption  builds  upon  the 
guidance  provided  in  a  January  31, 
2001.  'To  Whom  It  May  Concern 
Letter"  (Letter),  which  we  originally 
issued  on  March  11. 1999,  and  reissued 
on  February  1,  2000,  and  January  31, 
2001,  and  which  was  oin  initial 
response  to  these  comments.  While  the 
Letter  specifically  describes  activities 
throughout  the  range  of  the  Preble's  that 
we  believe  would  not  constitute  take 
imder  section  9  of  the  Act.  this 
amendment  to  the  4(d)  rule  specifies 
certain  activities  that  may  result  in  take 
and  grants  exemption  from  such  take. 

Our  intent  is  to  allow  normal  and 
customary  maintenance  activities  that 
should  result  only  in  temporary  or 
limited  disturbance  of  Preble's  habitat, 
and  that  should  result  in  only  minimal 
take  of  Preble's.  We  intend  for  this 
exemption  to  apply  only  to  manmade 
ditches  and  not  to  alteration  of  habitat 
along  naturally  occurring  streams  and 
watercourses. 

We  believe  that  a  limited  exemption 
is  necessary  and  advisable,  not  only  to 
provide  relief  to  those  who  shall 
maintain  active  ditches,  but  to  assure 
that  ciurently  existing  Preble's  habitat 
along  ditches  remains  functionally 
intact  and  viable.  Should  limited  ditch 
maintenance  not  be  allowed  to 
continue,  we  face  the  possibility  that 
these  ditches  would  no  longer  be 
capable  of  conveying  water  and  any 
habitat  dependent  on  this  water  would 
degrade  over  time  and  eventually  be 
lost.  Maintenance  of  these  ditches,  as 
defined  by  this  amended  rule,  is 
necessary  and  advisable  to  maintain 
future  conservation  options  for  the 
Preble's. 

Therefore,  we  are  exempting  from  the 
section  9  take  prohibitions,  limited 
maintenance  activities  on  water 
conveyance  ditches  throughout  the 
range  of  the  Preble's.  We  believe  that 
providing  unrestricted  exemption  from 
take  for  all  ditch  maintenance  activities 


would  be  imprudent  because — (a)  Some 
areas  contain  many  ditches  known  or 
thought  to  be  occupied  by  Preble's,  (b) 
the  stability  of  many  local  Preble's 
populations  is  vmcertain,  (c)  the 
importance  of  ditch  habitat  to  Preble's 
populations  in  many  areas  is  not 
completely  known,  and  (d)  some 
occupied  ditches  may  serve  as 
important  popiUation  refugia  and  travel 
corridors  connecting  populations. 

The  following  ditch  maintenance 
activities  are  exempted  from  the  take      t 
prohibitions  of  section  9  of  the  Act.  if 
the  Best  Management  Practices 
described  below  are  followed: 

1.  Normal  and  customary  ditch 
maintenance  activities  that  result  in  the 
annual  loss  of  no  more  than  'A-mile  of 

^  riparian  shrub  habitat  within  any  1 
linear  mile  of  ditch  within  any  calendar 
year.  Riparian  shrub  habitat  is  defined 
as  vegetation  dominated  by  plants  that 
generally  have  more  than  one  woody 
stem  that  measures  less  than  2  inches  in 
diameter  and  are  typically  less  than  10 
feet  in  height  at  maturity,  put  on  new 
growth  each  season,  and  have  a  bushy 
appearance.  Examples  of  shrubs 
include,  but  are  not  limited  to.  willow, 
snowberry,  wild  plum,  and  alder. 

2.  Included  in  No.  1  above  is  the 
burning  of  ditches  that  results  in  the 
annual  loss  of  no  more  than  V4-mile  of 
riparian  shrub  habitat  within  any  1 
linear  mile  of  ditch  within  any  calendar 
year  and  is  conducted  out-of-season  (see 
"Best  Management  Practices"). 

The  following  Best  Management 
Practices  shall  be  implemented  in  order 
for  the  exemptions  to  apply: 

1.  Persons  engaged  in  ditch 
maintenance  activities  shall,  to  the 
maximimi  extent  practicable,  avoid 
impacts  to  shrub  vegetation.  For 
example,  if  it  is  possible  to  access  the 
ditch  for  maintenance  or  repair 
activities  bom  an  area  containing  no 
shrubs,  then  damage  to  adjacent  shrub 
vegetation  shall  be  avoided. 

2.  Persons  engaged  in  placing  or 
sidecasting  (a)  silt  and  debris  removed 
during  ditch  cleaning,  (b)  vegetation  or 
mulch  from  mowing/cutting,  or  (c)  other 
material  from  ditch  maintenance  shall, 
to  the  maximum  extent  practicable, 
avoid  shrub  habitat,  and  at  no  time 
disturb  more  than  'A-mile  of  riparian 
shrub  habitat  within  any  1  linear  mile 
of  ditch  within  any  calendar  year. 

3.  To  the  maximum  extent 
practicable,  all  ditch  maintenance 
should  be  carried  out  during  the  ^ 
Preble's  hibernation  season,  November 
through  April.  Any  maintenance 
activities  carried  out  during  the  Preble's 
active  season.  May  through  October, 
should  be  conducted  during  daylight 
hours  only. 
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This  exemption  includes  maintenance 
of  roads  used  to  access  ditches  and 
related  infrastructure.  These 
maintenance  activities  are  limited  to  the 
historic  footprint  associated  with  the 
infrastructure  and  access  roads. 
Examples  of  activities  that  are  covered 
by  the  exemption  include  the  following 
activities,  each  limited  to  the 
destruction  of  1/4-mile  of  riparian  shrub 
habitat  within  1  linear  mile  of  ditch 
within  any  calendar  year: 

1.  Clearing  trash,  aebris,  vegetation, 
and  silt  by  either  physical,  mechanical, 
chemical,  or  burning  procedures — 
Examples  include  mowing  or  cutting 
grasses  and  weeds,  removal  of  silt  and 
debris  from  the  ditch  below  the  high- 
water  line,  and  control  of  shrubs  that 
could  result  in  ditch  leakage. 

2.  Reconstruction,  reinforcement, 
repair,  or  replacement  of  existing 
infrastructure  with  components  of 
substantially  similar  materials  and 
design — Examples  include  replacement 
of  a  damaged  headgate.  grading  or  filling 
areas  susceptible  to  ditch  failure, 
patchwork  on  a  concrete  ditch  liner,  or 
replacement  of  failed  culvert  with  a  new 
culvert  of  the  same  design  and  material. 

The  following  maintenance  activities 
are  not  exempted  frtim  the  take 
provisions  of  section  9  of  the  Act: 

1.  Replacement  of  existing 
infrastructure  with  components  of 
substantially  different  materials  and 
design — such  as  replacing  an  existing 
gravel  access  road  with  a  permanently 
paved  road. 

2.  Construction  of  new  infrastructure 
or  the  movement  of  existing 
infrastructure  to  new  locations — 
Examples  include  redrilling  a  well  in  a 
new  location,  building  a  new  access 
road,  change  in  the  location  of  a 
diversion  structure  or  installation  of 
new  diversion  works  where  none 
previously  existed. 

We  proposed  the  two  additional 
exemptions  contained  in  this  rule  in  the 
August  30,  2001,  proposed  amendment 
in  response  to  comments  received 
during  the  public  review  of  the 
December  3,  1998,  4(d)  rule  proposal. 
Water  rights  owners  argued  that  the  lack 
of  an  exemption  for  periodic 
maintenance  of  existing  ditches 
conflicted  with  the  exemption  for 
existing  uses  of  perfected  water  rights, 
because  ditch  maintenance  is  an 
intrinsic  part  of  exercising  a  perfected 
water  right.  In  addition,  respondents 
noted  that  ditch  maintenance  is, 
required  by  State  law  in  both  Wyoming 
and  Colorado.  Failure  to  adequately 
maintain  water  conveyance  structures 
can  result  in  fines,  penalties,  and 
liability  for  damage  to  property  caused 
by  ditch  failures.  Finally,  respondents 


noted  that  prohibition  of  ditch 
maintenance  could  subsequently  result 
in  ciutailment  or  cessation  of  water 
diversions.  This  situation  in  turn  could 
result  in  forfeiture  or  abandonment  of 
water  rights  under  State  law.^ 

By  exempting  limited  periodic 
maintenance  activities  on  existing  water 
supply  ditches,  this  amendment 
facilitates  consistency  among  the 
rangewide  exemptions.  Where 
appropriate,  permits  can  be  issued 
under  section  10  of  the  Act  to  allow 
incidental  take  of  Preble's  for  activities 
not  exempted  through  this  rule. 

Several  respondents  requested 
rangewide  exemptions  for  maintenance 
of  other  types  of  water-related 
infiastructure.  The  suggested 
exemptions  included:  maintenance  of 
(1)  sewer  lines;  (2)  wastewater  treatment 
and  conveyance  facilities;  and  (3)  storm 
water  collection,  conveyance,  and 
treatment  facilities. 

We  elected  not  to  exempt  these  types 
of  water-related  infrastructure.  These 
systems  typically  incorporate  extensive 
pipeline  systems  that  either  cross 
Preble's  habitat,  or  are  installed  along 
stream  corridors  that  provide  Preble's 
habitat.  Activities  to  maintain  this 
infrastructure  can  create  large  areas  of 
surface  disturbance  within  or  near 
Preble's  habitat  that  could  temporarily 
or  permanently  prevent  occupation  of 
habitat  or  migration  bom  one  Preble's 
habitat  area  to  an  adjacent  Preble's 
habitat  area. 

Owners  and  operators  of  stormwater 
and  wastewater  systems  should  contact 
us  when  their  maintenance  activities 
have  the  potential  to  result  in  take  of 
Preble's.  We  will  work  with  wastewater 
and  stormwater  system  owners  and 
operators  to  develop  maintenance 
procedines  that  minimize  and  mitigate 
take  of  Preble's  when  maintenance 
activities  occur  within  Preble's  habitat. 

Required  Determinations 

We  prepared  a  Record  of  Compliance 
for  the  May  22,  2001,  final  rule  that 
exempted  from  the  take  prohibitions 
listed  in  section  9  of  the  Act,  the  four 
activities  of  rodent  control,  ongoing 
agricultiu'al  activities,  landscaping,  and 
ongoing  use  of  existing  water  rights.  A 
Record  of  Compliance  certifies  that  a 
rulemaking  action  complies  with  the 
various  statutory.  Executive  Order,  and 
Department  Manual  requirements 
applicable  to  rulemaking.  Amendment 
of  the  May  22.  2001,  rule  to  include  the 
two  additional  exemptions  adopted 
herein,  noxious  weed  control  and 
ongoing  ditch  maintenance,  does  not 
add  any  significant  elements  to  this 
Record  of  Compliance. 


Without  this  amendment,  noxious 
weed  control  or  ongoing  ditch 
maintenance  activities  that  may  result 
in  take  of  Preble's  would  not  be 
exempted  from  the  take  prohibitions. 
This  rule  allows  certain  affected 
landowners  to  engage  in  certain  noxious 
weed  control  and  ditch  maintenance 
activities  that  may  result  in  take  of 
Preble's.  Without  this  rule,  anyone 
engaging  in  those  activities  would  need 
to  seek  an  authorization  from  us  through 
an  incidental  take  permit  under  section 
10(a)(l)(b]  or  an  incidental  take 
statement  under  section  7(a)(2)  of  the 
Act.  This  process  takes  time  and  can 
involve  an  economic  cost.  The  rule 
allows  these  landowners  to  avoid  the 
costs  associated  with  abstaining  from 
conducting  these  activities  or  with 
seeking  an  incidental  take  permit  frt>m 
us.  These  economic  benefits,  while 
important,  do  not  rise  to  the  level  of 
"significant"  under  the  following 
required  determinations. 

Regulatory  Planning  and  Review 

In  accordance  with  the  criteria  in 
Executive  Order  12866,  the  Office  of 
Management  and  Budget  has 
determined  that  this  rule  is  not  a 
significant  regulatory  action.  This  rule 
does  not  have  an  annual  economic 
impact  of  more  than  $100  million,  or 
significantly  affect  any  economic  sector, 
productivity,  jobs,  the  environment,  or 
other  imits  of  government.  This  rule 
reduces  the  regulatory  binden  of  the 
listing  of  the  Preble's  meadow  jumping 
mouse  under  the  Act  as  a  threatened 
species  by  providing  certain  exemptions 
to  the  section  9  take  prohibitions  that 
currentiy  apply  throughout  the  Preble's 
range.  These  exemptions  reduce  the 
economic  costs  of  the  listing;  therefore, 
the  economic  effect  of  the  rule  benefits 
landownaers  and  the  economy.  This 
effect  does  not  rise  to  the  level  of 
"significant"  under  Executive  Order 
12866. 

This  rule  should  not  create 
inconsistencies  with  other  Federal 
agencies'  actions.  Other  Federal 
agencies  are  mostly  unaffected  by  this 
rule. 

This  rule  should  not  materially  affect 
entitlements,  grants,  user  fees,  loan 
programs,  or  the  rights  and  obligations 
of  their  recipients.  Because  this  rule 
allows  landowners  to  continue 
otherwise  prohibited  activities  without 
first  obtaining  individual  authorization, 
the  rule's  impacts  on  affected 
landowners  is  positive. 

This  rule  should  not  raise  novel  legal 
or  policy  issues.  We  have  previously 
promulgated  section  4(d)  rules  for  other 
species,  including  the  special  rule  for 
the  Preble's  pertaining  to  rodent  control, 
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ongoing  agricultural  activities, 
landscaping,  and  activities  associated 
with  water  rights.  This  rule  simply  adds 
exempted  activities  to  that  rule. 

Regulatory  Flexibility  Act 

We  have  determined  that  this  rule 
does  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities  as  defined  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.).  An 
initial  regulatory  flexibility  analysis  is 
not  required,  and  a  Small  Entity 
Compliance  Guide  is  not  required.  This 
rule  reduces  the  regulatory  burden  of 
the  listing  of  the  Preble's  as  a  threatened 
species.  Without  the  final  special  rule 
and  this  amendment,  all  of  the  take 
prohibitions  listed  in  section  9  of  the 
Act  would  apply  throughout  the  range 
of  the  Preble's.  This  amended  rule 
allows  certain  affected  landowners  to 
engage  in  noxious  weed  control  and 
ditch  maintenance  activities  that  may 
result  in  take  of  Preble's.  This  rule 
enables  these  landowners  to  avoid  the 
costs  associated  with  abstaining  from 
conducting  these  activities  to  avoid  take 
ofPreble's  or  seeking  incidental  take 
permits  from  us. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  imder  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule  does  not  have  an  annual  effect 
on  the  economy  of  $100  million  or 
more;  does  not  cause  a  major  increase  in 
costs  or  prices  for  consiuners, 
individual  industries.  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions;  and  does  not  have 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises. 
As  described  above,  this  rule  reduces 
regulatory  burdens  on  affected  entities, 
who  are  mostly  agricultiual  producers. 

Unfunded  Mandates  Reform  Act 

hi  accordance  with  the  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1501,  et 
seq.),  this  rule  does  not  impose  an 
unfunded  mandate  on  State,  local,  or 
tribal  governments  or  the  private  sector 
of  more  than  $100  million  per  year.  This 
rule  does  not  have  a  significant  or 
imique  effect  on  State,  local,  or  tribal 
governments  or  the  private  sector.  A 
Small  Government  Agency  Plan  is  not 
'  required. 


Takings 

In  accordance  with  Executive  Order 
12630.  this  rule  does  not  have 
significant  takings  implications.  By 


reducing  the  regulatory  burden  placed 
on  affected  landowners  resulting  ft-om 
the  listing  of  the  Preble's  as  a  threatened 
species,  this  rule  reduces  the  likelihood 
of  potential  takings.  Affected 
landowners  have  more  fi«edom  to 
pursue  activities,  i.e..  noxious  weed 
control  and  ditch  maintenance,  that  may 
resuh  in  take  of  Preble's  without  first 
obtaining  individual  authorization. 

Federalism 

In  accordance  with  Executive  Order 
13132,  this  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  federalism  assessment. 
Currently,  the  State  of  Colorado,  the 
Service,  and  various  local  governmental 
entities  in  Colorado  and  Wyoming  are 
working  together  to  develop  plans  to 
conserve  the  Preble's  and  its  habitat. 
This  collaborative  approach  is  expected 
to  result  in  the  development  of  Habitat 
Conservation  Plans  that  should  provide 
the  foimdation  upon  which  to  build  a 
lasting,  effective,  and  efficient 
conservation  program  for  the  Preble's. 
Because  we  anticipate  beneficial 
impacts  of  such  collaborative 
conservation  efforts,  this  rule  is 
applicable  only  until  the  end  of  the  36- 
month  timeframe  of  the  May  22,  2001. 
special  rule. 

Civil  Justice  Reform 

In  accordance  with  Executive  Order 
12988,  the  Office  of  the  Solicitor  has 
determined  that  this  rule  ddes  not 
unduly  burden  the  judicial  system  and 
meets  the  requirements  of  sections  3(a) 
and  3(b)(2)  of  the  Executive  Order. 

Paperwork  Reduction  Act 

We  have  examined  this  amended  rule 
imder  the  Paperwork  Reduction  Act  of 
1995  and  found  it  to  contain  no  requests 
for  information.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to.  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  nimiber. 

National  Environmental  Policy  Act 

The  National  Environmental  Policy 
Act  analysis  has  been  conducted.  An 
Environmental  Assessment  was 
prepared  for  the  final  special  rule.  The 
additional  exemptions  covered  in  this 
amended  rule  were  included  in  this 
analysis. 

Govemment-to-Govemment 
Relationship  With  Tribes 

In  accordance  with  the  President's 
memorandimi  of  April  29, 1994, 
"Govemment-to-Govemment  Relations 
With  Native  American  Tribal 
Governments"  (59  FR  22951)  and  E.O. 
13175.  we  have  evaluated  possible 


effects  on  federally  recognized  Indian 
Tribes.  We  have  determined  that, 
because  no  Indian  tmst  resources  occur 
within  the  range  of  the  Preble's,  this 
rule  has  no  effects  on  federally 
recognized  Indian  Tribes. 

Executive  Order  13211 

We  have  evaluated  this  amended  rule 
in  accordance  with  E.O.  13211  and  have 
determined  that  this  mle  has  no  effects 
on  energy  supply,  distribution,  or  use. 
Therefore,  this  action  is  not  a  significant 
energy  action,  and  no  Statement  of 
Energy  Effects  is  required. 

List  of  Subiects  in  50  CFR  Part  17 

Endangered  and  threatened  species, 
Exports.  Imports.  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Regulation  Promulgation 

Accordingly,  the  Service  amends  50 
CFR  part  17,  as  set  forth  below: 

PART17-{AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625, 100  Stat.  3500,  imless  otherwise  noted. 

2.  Amend  §  17.40  by  adding 
paragraphs  (l)(2)(vi)  and  (vii)  to  read  as 
follows: 

§17.40    Special  rutee—mammato. 

***** 

(D*  *  * 

(2)*   *   * 

(vi)  Noxious  weed  control.  Preble's 
meadow  jumping  mice  may  be  taken 
incidental  to  noxious  weed  control  that 
is  conducted  in  accordance  with: 

(A)  Federal  law,  including 
Environmental  Protection  Agency  label 
restrictions; 

(B)  Apphcable  State  laws  for  noxious 
weed  control; 

(C)  Applicable  county  bulletins; 

(D)  Herbicide  application  guidelines 
as  prescribed  by  herbicide 
manufacturers;  and 

(E)  Any  future  revisions  to  the 
authorities  listed  in  paragraphs 
(l)(2)(vi)(A)  through  (D)  of  this  section 
that  apply  to  the  herbicides  proposed 
for  use  within  the  species'  range. 

(vii)  Ditch  maintenance  activities. 
Preble's  meadow  jimiping  mice  may  be 
taken  incidental  to  normal  and 
customary  ditch  maintenance  activities 
only  if  the  activities: 

(A)  Result  in  the  annual  loss  of  no 
more  than  V4  mile  of  riparian  shrub 
habitat  per  linear  mile  of  ditch, 
including  burning  of  ditches  that  results 
in  the  annual  loss  of  no  more  than  V4 
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mile  of  riparian  shrub  habitat  per  linear 
mile  of  ditch. 

(B)  Are  performed  within  the  historic 
footprint  of  the  surface  disturbance 
associated  with  ditches  and  related 
infrastructure,  and 

(C)  Follow  the  Best  Management 
Practices  described  in  paragraphs 
(l)(2)(vii)(C)(2)  through  (3)  of  this 
section. 

[1]  Persons  engaged  in  ditch 
maintenance  activities  shall  avoid,  to 
the  maximum  extent  practicable, 
impacts  to  shrub  vegetation.  For 
example,  if  accessing  the  ditch  for 
maintenance  or  repair  activities  from  an 
area  containing  no  shrubs  is  possible, 
then  damage  to  adjacent  shrub 
vegetation  shall  be  avoided. 

(2)  Persons  engaged  in  placement  or 
sidecasting  of  silt  and  debris  removed 
during  ditch  cleaning,  vegetation  or 
mulch  from  mowing  or  cutting,  and 
other  material  from  ditch  maintenance 
shall,  to  the  maximum  extent 
practicable,  avoid  shrub  habitat  and  at 
no  time  disturb  more  than  V^-mile  of 
riparian  shmb  habitat  per  linear  mile  of 
ditch  within  any  calendar  year. 

{3)  To  the  maximum  extent 
practicable,  all  ditch  maintenance 
activities  should  be  carried  out  during 
the  Preble's  hibernation  season. 
November  through  April. 

(D)  All  ditch  maintenance  activities 
carried  out  during  the  Preble's  active 
season,  May  through  October,  shoidd  be 
conducted  during  daylight  hours  only. 

(E)  Ditch  maintenance  activities  that 
woidd  result  in  permanent  or  long-term 
loss  of  potential  habitat  that  would  not 
be  considered  normal  or  customary 
include  replacement  of  existing 
infrastructure  with  components  of 
substantially  different  materials  and 
design,  such  as  replacement  of  open 
ditches  with  pipeline  or  concrete-lined 
ditches,  replacement  of  an  existing 
gravel  access  road  with  a  permanently 
paved  road,  or  replacement  of  an 
earthen  diversion  structure  with  a  rip- 
rap and  concrete  structure,  and 
construction  of  new  infrastructure  or  the 
movement  of  existing  infrastructure  to 
new  locations,  such  as  realignment  of  a 
ditch,  building  a  new  access  road,  or    ' 
installation  of  new  diversion  works 
where  none  previously  existed. 
**•**• 

Dated:  June  21.  2002. 

Craig  Maiuon, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

[FR  Doc.  02-24633  Filed  9-30-02;  8:45  am] 
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National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  635 
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042602F] 

RIN  0648-AP90 

Atlantic  Highly  Migratory  Species; 
Atlantic  Bluefln  Tuna  Quota 
Specifications  aixl  General  Category 
Effort  Controls 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Final  initial  2002  quota 

specifications  and  General  category 

effort  controls. 

SUMMARY:  NMFS  announces  the  final 
initial  specifications  for  the  Adantic 
bluefin  tuna  (BFT)  fishery  to  set  BFT 
quotas  and  General  category  effort 
controls  for  the  fishiag  year  beginning 
June  1.  2002.  The  final  initial  quota 
specifications  and  effort  controls  are 
necessary  to  implement  the  1998 
recommendation  of  the  International 
Commission  for  the  Conservation  of 
AUantic  Tunas  (ICCAT).  which 
established  a  rebuilding  program  for 
Western  Atlantic  BFT  and  is  required  by 
the  Atlantic  Tunas  Convention  Act 
(ATCA).  and  to  achieve  domestic 
management  objectives  under  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act). 
DATES:  The  final  initial  quota 
specifications  and  General  category 
effort  controls  are  effective  October  1. 
2002,  through  May  31,  2003. 
ADDRESSES:  Copies  of  supporting 
dociiments,  including  the  Fishery 
Management  Plan  for  Atlantic  Timas, 
Swordfish,  and  Sharks  (HMS  FMP),  are 
available  from  the  Highly  Migratory 
Species  Management  Division.  NMFS, 
Northeast  Regional  Office,  One 
Blackburn  Drive,  Gloucester.  MA  01930. 
FOR  FURTHER  INFORMATION  CONTACT:  Brad 
McHale  at  (978)  281-9260. 
SUPPLEMENTARY  INFORMATION:  Atlantic 
timas  are  managed  under  the  dual 
authority  of  the  Magnuson-Stevens  Act 
and  ATCA.  ATCA  authorizes  the 
Secretary  of  Commerce  (Secretary)  to 
implement  binding  reconunendations  of 
ICCAT.  The  authority  to  issue 
regxUations  under  the  Magnuson- 
Stevens  Act  and  ATCA  has  been 
delegated  from  the  Secretary  to  the 
Assistant  Administrator  for  Fisheries. 
NOAA  (AA). 


Background 

On  May  28,  1999,  NMFS  published  in 
the  Federal  Register  (64  FR  29090)  final 
regulations,  effective  July  1, 1999, 
implementing  the  HMS  FNO*  that  was 
adopted  and  made  available  to  the 
public  in  April  1999.  The  HMS  FMP 
and  its  implementing  regulations 
require  that  NMFS  issue,  quota 
specifications  and  effort  controls  for  the 
BFT  fisheries  on  an  annual  basis  in 
accordance  with  internationally  set 
quotas  and  domestic  allocations. 
Further  background  information  and 
rationale  for  these  final  initial  quota 
specifications  and  General  category 
effprt  controls  were  contained  in  the 
proposed  initial  quota  specifications 
and  effort  controls  (67  FR  43266,  June 
27,  2002)  and  are  not  repeated  here. 

The  final  initial  quota  specifications 
are  necessary  to  implement  the  1998 
ICCAT  recommendation,  which 
established  a  rebuilding  program  for 
Western  Atlantic  BFT  and  is  required  by 
ATCA,  and  to  achieve  domestic 
management  objectives  under  the 
Magnuson-Stevens  Act.  In  accordance 
with  the  HMS  FMP,  the  final  initial 
quota  specifications  allocate  the  total 
ICCAT-recoihmended  quota,  including 
carryover  of  uoharvested  2001  fishing 
year  quota,  among  the  established 
domestic  fishing  categories  and  are 
consistent  with  the  BFT  rebuilding 
program. 

NMFS  issues  the  2002  fishing  year 
(Jime  1,  2002— May  31.  2003)  BFT  final 
initial  quota  specifications  under  the 
annual  and  inseason  adjustment 
procedures  of  the  HMS  FMP-  Also,  in 
accordance  with  the  HMS  FMP.  NMFS 
aimoimces  the  General  category  effort 
control  schedide.  including  time-period 
subquotas  and  restricted  fishing  days 
(RFDs).  for  the  2002  fishing  year.  The 
final  initial  quota  specifications  may 
subsequently  be  adjusted  during  the 
course  of  the  fishing  year,  consistent 
with  the  provisions  of  the  HMS  FMP. 
Notice  of  any  such  adjustments  will  be 
published  in  the  Federal  Register. 

Changes  From  the  Proposed 
Specifications 

Based  upon  consideration  of  public 
comments  received  during  the  comment 
period.  NMFS  is  revising  the  number  of 
RFDs  proposed  for  the  2002  fishing 
year.  "The  revised  schedule  is  indicted  in 
the  section  addressing  effort  controls. 
Specifically.  NMFS  is  not  implementing 
the  RFDs  proposed  for  August, 
September,  or  early  October,  and  is 
implementing  RFDs  for  portions  of 
October,  and  November.  The  intent  of 
these  revisions  is  to  help  spread  out 
fishing  effort,  slow  the  pace  of  landings 
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only  when  catch  rates  are  likely  to  be 
high,  and  extend  the  fishery.  In 
addition,  minor  modifications  have 
been  made  to  the  2002  fishing  year 
quotas  based  on  revised  landings  for  the 
2001  fishing  year. 

Domestic  Quota  Allocation 

The  HMS  FMP  and  its  implementing 
regulations  established  baseline 
percentage  quota  shares  of  the  ICCAT- 
recommended  U.S.  BFT  quota  for  each 
of  the  domestic  fishing  categories.  These 
percentage  shares  were  based  on 
allocation  procedures  that  had  been 
developed  by  NMFS  over  several  years. 
The  baseline  percentage  quota  shares 
established  in  the  HMS  FMP  for  fishing 
years  beginning  June  1,  1999  are  as 
follows:  General  category — 47.1  percent; 
Harpoon  category — 3.9  percent;  Purse 
Seine  category — 18.6  percent;  Angling 
category — 19.7  percent;  Longline 
category— 8.1  percent;  Trap  category — 
0.1  percent;  and  Reserve — 2.5  percent. 

The  current  ICCAT  BFT  quota 
recommendation  allows,  and  U.S. 
regulations  require,  the  addition  or 
subtraction,  as  appropriate,  of  any 
underharvest  or  overharvest  in  a  fishing 
year  to  the  following  fishing  year, 
provided  that  such  carryover  does  not 
result  in  overharvest  of  the  total  annual 
quota  and  is  consistent  with  all 
applicable  ICCAT  recommendations, 
including  restrictions  on  landings  of 
school  BFT.  Therefore.  NMFS  adjusts 
the  2002  fishing  year  quota 
specifications  for  the  BFT  fishery  to 
account  for  underharvest  and 
overharvest  in  the  2001  fishing  year. 

In  accordance  with  ICCAT 
recommendations  and  the  regidations 
regarding  BFT  quota  allocation  at 
§  635.27(a).  the  total  landings  quota  will 
be  divided  cunong  domestic  user  groups 
based  on  these  established  percentage 
shares  mentioned  above.  NMFS  may 
apportion  a  landings  quota  allocated  to 
any  category  to  specified  fishing  periods 
or  to  geographical  areas.  Based  on  these 
established  procedures  NMFS  finalizes 
specifications  for  the  2002  fishing  year 
that  include  carryover  adjustments.  The 
final  initial  quotas  are:  General 
category — 647.0  mt;  Harpoon  category — 
75.9  mt;  Purse  Seine  category — 317.7 
mt;  Angling  category — 429.0  mt; 
Longline  category — 140.7  mt;  and  Trap 
category — 2.3  mt.  Additionally,  75.3  mt 
would  be  reserved  for  inseason 
allocations  or  to  cover  scientific 
research  collection  and  potential 
overharvest  in  any  category  except  the 
Pujse  Seine  category.  Regulations  at  50 
CFR  635.27(a)(9){i)  require  Purse  Seine 
category  under  or  overharvests  to  be 
subtracted  from  or  added  to  each 


individual  vessel's  quota  allocation,  as 
appropriate. 

These  final  initial  quotas  include 
provisions  for  each  category  to  carry 
forward  any  underharvest  from  2001  to 
the  2002  fishing  year.  An  exception  is 
the  unused  school  reserve 
(approximately  20.1  mt)  from  2001, 
along  with  an  additional  20.0  mt  of 
unused  Longline  South  subcategory 
quota,  which  are  placed  into  the 
Reserve.  This  additional  reserve  quota 
will  be  allocated  among  the  domestic 
fishing  categories,  as  appropriate, 
during  the  2002  fishing  year,  in 
accordance  with  the  inseason  transfer 
criteria  in  the  HMS  regulations. 
As  part  of  the  BFT  rebuilding 
program,  ICCAT  recommended  an 
allowance  for  dead  discards.  The  U.S. 
dead  discard  allowance  is  68  mt.  The 
2000  calendar  year  preliminary  estimate 
of  U.S.  dead  discards,  as  reported  in 
pelagic  longline  vessel  logbooks,  totaled 
67.0  mt  (U.S.  National  Report  to  ICCAT 
2001).  As  estimates  of  BFT  dead 
discards  for  the  2001  fishing  year  will 
not  be  available  for  some  time,  the 
estimate  for  the  2000  calendar  year  was 
used  to  calculate  the  amount  to  be 
added  to,  or  subtracted  from,  the  U.S. 
BFT  landings  quota  for  2002  as  a  result 
of  dead  discards.  Estimates  of  dead 
discards  from  other  gear  types  and 
fishing  sectors  that  do  not  use  the 
pelagic  longline  vessel  logbook  are 
unavailable  at  this  time  and  thus  are  not 
included  in  this  calculation.  As  U.S. 
fishing  activity  is  estimated  to  have 
resulted  in  less  dead  discards  than  its 
allowance,  the  ICCAT  recommendation 
and  U.S.  regulations  state  that  the  U.S. 
may  add  one  half  of  the  difference 
between  the  amount  of  dead  discards 
and  the  allowance  (i.e.,  68.0  mt-  67.0  mt 
=  1.0  mt,  1.0  mt/2  =  0.5  mt)  to  its  total 
allowed  landings  for  the  following  year, 
or  to  individual  fishing  categories  or  to 
the  Reserve.  NMFS  allocates  the  0.5  mt 
to  the  Reserve  quota,  which  may  then  be 
allocated  to  individual  fishing 
categories  as  necessary  during  the 
fishing  year. 

Based  on  the  final  initial 
specifications,  the  Angling  category 
quota  of  429.0  mt  would  be  divided  as 
follows:  School  BFT— 175.1  mt.  with 
98.1  mt  to  the  northern  area  (north  of 
39°  18'  N.  lat.).  77.0  mt  to  the  southern 
area  (south  of  39°  18'  N.  lat.).  plus  20.5 
mt  held  in  reserve;  large  school/small 
medium  BFT— 226.2  mt.  with  120.5  mt 
to  the  northern  area  and  105.7  mt  to  the 
southern  area;  and  large  medium/giant 
BFT— 7.2  mt,  with  3.0  mt  to  the 
northern  area  and  4.2  mt  to  the  southern 
area.  These  subquotas  reflect  the 
adjusted  north-south  dividing  line  (39° 
18'  N.  lat.)  and  percentage  quota 


allocations  in  the  northern  and  southern 
areas  for  the  Angling  category,  as 
implemented  by  NMFS  through  a  final 
rule  on  August  15,  2001  (66  FR  42801). 
The  Longline  category  quota  of  140.7 
mt  would  be  subdivided  as  follows:  30.3 
mt  to  longline  vessels  landing  BFT 
north  of  34°  N.  lat.  and  110.4  mt  to 
longline  vessels  landing  BFT  south  of 
34°  N.  lat. 

General  Category  EfiTort  Controls 

For  the  last  several  years.  NMFS  has 
implemented  General  category  time- 
period  subquotas  to  increase  the 
likelihood  that  fishing  would  continue 
throughout  the  entire  fishing  season. 
The  subquotas  are  consistent  with  the 
objectives  of  the  HMS  FMP  and  are 
designed  to  address  concerns  regarding 
allocation  of  fishing  opportunities,  to 
assist  with  distribution  and 
achievement  of  optimum  yield,  to  allow 
for  a  late  season  fishery,  and  to  improve 
market  conditions  and  scientific 
monitoring. 

The  HMS  FMP  divides  the  annual 
General  category  quota  into  three  time- 
period  subquotas  as  follows:  60  percent 
for  June-August,  30  percent  for 
September,  and  10  percent  for  October- 
December.  These  percentages  would  be 
applied  to  the  adjusted  2002  coastwide 
quota  for  the  General  category  of  637.0 
mt,  with  the  remaining  10.0  mt  being 
reserved  for  the  New  York  Bight  fishery. 
Therefore,  coastwide,  382.2  mt  would 
be  available  in  the  period  beginning 
June  1  and  ending  August  31;  191.1  mt 
would  be  available  in  the  period 
begiiming  September  1  and  ending 
September  30;  and  63.7  mt  would  be 
available  in  the  period  beginning 
October  1  and  ending  December  31, 

2002. 

In  addition  to  time-period  subquotas, 
NMFS  also  has  implemented  General 
category  RFDs  to  extend  the  fishing 
season  throughout  the  entire  General 
category  BFT  season.  The  RFDs  are 
consistent  with  the  objectives  of  the 
HMS  FMP  and  are  designed  to  address 
the  same  issues  addressed  by  time- 
period  subquotas.  This  year  a 
substantial  amount  of  General  category 
quota  carried  over  from  the  June-August 
time-period  subquota  to  the  September 
time-period  subquota  due  to  low  catch 
rates.  Catch  rates  of  BFT  in  the  General 
category  appear  to  have  shifted  in  recent 
years  from  a  pattern  of  high  catch  rates 
.  in  the  summer  (June-August  time 
period)  and  lower  catch  rates  in  the  fall/ 
winter  (September-December  time 
period)  to  a  pattern  of  low  catch  rates  in 
the  summer  and  higher  catch  rates  in 
the  fjall/wonter.  NMFS  has  typically 
adjusted  retention  limits  and  scheduled 
RFDs  in  the  summer  to  spread  out 
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fishing  effort,  slow  catch  rates,  and 
extend  the  fishery.  In  recent  years, 
NMFS  had  not  implemented  many  RFDs 
in  the  fall/winter  since  most  of  the 
available  quota  had  afready  been  caught. 
Given  the  shift  in  catch  rate  pattern, 
NMFS  believes  that  higher  retention 
limits  and  fewer  RFDs  (if  any)  in  the 
summer  and  more  RFDs  (and  possibly, 
lower  retention  limits)  in  the  fall/winter 
are  appropriate  to  meet  the  objectives  of 
maximum  utilization  of  available  quotas 
and  equitable  fishing  opportunities. . 
Due  to  this  apparent  shift  in  catch 
rates.  NMFS  announces  the  final  2002 
fishing  year  RFD  schedule.  Persons 
aboard  vessels  permitted  in  the  General 
category  are  prohibited  from  fishing, 
including  tag-and-release  fishing,  for 
BFT  of  all  sizes  on  the  following  days: 
October  13.  14. 16.  20.  21,  23,  27,  28, 
and  30;  November  13, 17, 18,  20,  24,  25, 
and  27.  These  RFDs  will  improve 
distribution  of  fishing  opportunities 
without  increasing  BFT  mortality.  The 
above  RFD  schedule  may  be  adjusted 
upon  consideration  of  actual  catch  rates 
relative  to  the  available  quota  in  each 
category. 

Comments  and  Responses 

Comment  1 :  Some  commenters  stated 
that  NMFS  should  remove  all  RFDs 
because  recent  catch  rates  do  not  justify 
maintaining  them  as  a  management  tool 
and  they  have  impeded  fishermen  from 
having  a  reasonable  opportunity  to  land 
the  quotas  previously  established  for 
particular  time  periods.  Other 
commenters  stated  that  NMFS  should 
use  its  ability  to  institute  RFDs  diuing 
the  season  as  necessary,  based  on  some 
pre-determined  sustained  catch  rate. 
Some  comments  received  stated  that  the 
RFD  schedule  should  remain  as  it  was 
finalized  last  year  to  extend  the  season 
as  long  as  possible.  Many  commented 
'that  NMFS  should  implement  RFDs  in 
the  October  through  December  time 
period  subquota  to  ensure  that  the 
southern  states  have  an  equal 
opportunity  to  harvest  the  quota. 

Response:  NMFS  has  adjusted  the 
RFD  schedule  from  the  schedule 
announced  in  the  proposed 
specifications.  NMFS  had  proposed 
three  RFDs  for  the  month  of  August. 
Based  on  a  review  of  dealer  reports, 
daily  landing  trends,  and  the 
availability  of  BFT  on  the  fishing 
groimds,  NMFS  has  determined  that,  for 
the  months  of  August  and  September, 
the  previously  proposed  RFDS  should 
not  be  implemented.  RFDs,  in 
conjunction  with  the  General  category 
quota  subdivision,  help  achieve  HNiS 
FMP  objectives  to  achieve  optimum 
yield  and  address  allocation  issues.  In 
addition,  maintaining  the  current 


pattern  and  schedule  of  RFDs  provides 
some  benefit  to  fishermen  as  it  ofi^ers  a 
certain  level  of  predictability  and,  in 
particular,  provides  the  South  Atlantic 
states  an  opportunity  to  harvest  General 
category  quota.  However,  over  the  past 
several  years,  landings  have  been 
highest  during  the  later  portion  of  the 
season,  exacerbating  the  derby  nature  of 
the  fishery  and  contributing  to  market 
gluts.  Implementing  RFDs  for  the  later 
portion  of  the  season  may  help  spread 
out  fishing  effort,  slow  the  pace  of 
landings,  and  extend  the  fishery. 
However,  NMFS  recognizes  that  the 
weather  is  unpredictable  during  this 
time  period  for  the  fishery,  particularly 
in  the  later  half  of  October  and  early 
November,  and  that  poor  weather 
conditions  may  limit  participation 
without  the  need  for  additional  RFDs 
during  this  part  of  the  season.  Should 
BFT  landings  and  catch  rates  during  the 
late  season  fishery  merit  the  waiving  of 
RFDs,  NMFS  could  adjust  the  daily 
retention  limits  with  a  minimum  3-day 
notification  to  fisherman,  and  through 
publication  of  this  adjustment  in  the 
Federal  Register,  under  50  CFR 
635.23(a)(4). 

Comment  2:  NMFS  should  reinstate 
the  incidental  catch  quota  for  herring 
purse  seine  vessels  and  include  mid- 
water  trawlers  as  well,  which 
occasionally  catch  BFT  incidental  to 
their  target  species. 

Response:  NMFS  evaluated  gear  types 
used  in  the  Atlantic  tuna  fisheries 
during  the  development  of  the  HMS 
FMP  and  determined  that,  in  order  to 
facilitate  enforcement  against 
unauthorized  landings  of  BFT,  only 
fixed  "trap"  gear  types  (i.e.,  pound  nets 
and  fish  weirs)  were  eligible  for 
incidentally  caught  BFT  in  the  renamed 
Trap  category.  NMFS  suggests  that 
interested  parties  consult  with  thefr 
representatives  on  the  HMS  Advisory 
Panel  (AP)  to  provide  comments/ 
guidance  during  the  next  HMS  AP 
meeting. 

Comment  3:  NMFS  received  many 
comments  that  North  Carolina  (NC) 
should  have  its  own  General  and 
Angling  category  set  aside  quotas.  Some 
commenters  stated  that  by  not  allowing 
NC  a  commercial  fishery  NMFS  may  be 
in  violation  of  National  Standard  4. 
These  commenters  also  stated  that  the 
current  General  category  allocation 
scheme  discriminates  between  residents 
of  different  states  and  fails  to  provide 
equitable  fishing  opportimities  across 
different  geographical  areas.  Comments 
also  requested  that  there  be  a  December 
time-period  subquota  established  for 
southern  states.  Other  comments 
received  stated  that  historical  fisheries 
must  be  restored  before  any  new 


fisheries,  such  as  a  commercial 
handgear  fishery  in  NC,  are  created. 

Response:  NMFS  maintains  the 
current  quota  allocation  scheme  and  has 
not  implemented  a  specific  set-aside 
quota  for  NC.  Fishermen  in  the  state  of 
NC  have  the  opportunity  to  fish 
recreationally  under  the  Angling 
category  bag  limits,  and  NMFS  has  the 
ability  to  open  and  close  the  Angling 
category  to  ensure  reasonable  fishing 
opportunities  in  all  areas,  including  NC. 
Thus.  NMFS  does  not  believe  a  set-aside 
of  Angling  category  quota  is  necessary 
for  NC  or  any  other  area.  During  FMP 
development,  the  issue  of  opening  a 
southern  commercial  BFT  fishery  and 
establishing  a  set-aside  for  a  NC  General 
category  fishery  was  extensively 
discussed  by  the  HMS  AP  and  the 
public.  However,  the  HMS  AP  did  not 
reach  consensus  on  how  to  address  the 
requests  for  a  southern  commercial 
fishery.  NMFS  maintains  its  position 
that  allowing  new  gear  types  and/or 
increasing  the  scale  of  fisheries  for  BFT 
would  not  be  consistent  with  the 
rebuilding  plan  currently  in  place. 
NMFS  is  currently  assessing  the 
magnitude  and  scope  of  the  fishing 
activities,  and  is  continuing  to  work 
with  the  HMS  AP  on  issues  associated 
with  a  NC  General  category  BFT  fishery. 
NMFS  maintains  the  status  quo  time- 
period  subquota  breakdown  in  the  2002 
final  initial  specifications.  Long-term 
effort  controls  were  addressed  in  the 
HMS  FMP  to  achieve  a  variety  of  FMP 
objectives.  Specifically,  the  status  quo 
regime  for  the  General  category  assists 
attainment  of  optimum  yield,  and 
addresses  allocation  issues  by 
lengthening  the  season  over  time  and 
space  in  a  category  with  high 
participation  and  catch  rates. 

Pursuant  to  50  CFR  635.27(a)(8). 
NMFS  also  has  the  authority  to  transfer 
quotas  among  categories,  or,  as 
appropriate,  subcategories,  of  the 
fishery,  after  considering  the  following 
factors:  (1)  The  usefulness  of 
information  obtained  from  catches  in 
the  particular  category  for  biological 
sampling  and  monitoring  of  the  status  of 
the  stock;  (2)  the  catches  of  the 

f>articular  category  quota  to  date  and  the 
ikelihood  of  closure  of  that  segment  of 
the  fishery  if  no  allocation  is  made;  (3) 
the  projected  ability  of  the  vessels 
fishing  under  the  particular  category 
quota  to  harvest  the  additional  amount 
of  BFT  before  the  end  of  the  fishing    ' 
year;  (4)  the  estimated  amounts  by 
which  quotas  established  for  other  gear 
segments  of  the  fishery  might  be 
exceeded;  (5)  the  effects  of  the  transfer 
on  BFT  rebuilding  and  overfishing;  and 
(6)  the  effects  of  the  transfer  on 
accomplishing  the  objectives  of  the 
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HMS  FMP.  If  it  is  determined,  based  on 
the  above  factors  and  the  probability  of 
exceeding  the  total  quota,  that  vessels 
fishing  imder  any  category  or 
subcategory  quota  are  not  likely  to  take 
that  quota,  NMFS  may  transfer  inseason 
any  portion  of  the  remaining  quota  of 
that  fishing  category  to  any  other  fishing 
category  or  to  the  Reserve  quota.  Such 
transfers  could  address  the  concerns  of 
those  participants  in  the  late  season 
fisheries. 

Conunent  4:  An  incidental  take 
allowance  of  Large  school/Small 
medium  BFT  should  be  allowed  for 
commercial  handgear  vessels. 
Historically,  the  Large  school/Small 
medium  size  class  BFT  were  caught  by 
General  category  vessels  and  were  sold 
or  retained  for  personal  use. 
Commenters  asserted  that,  due  to  a 
change  in  1991,  there  has  been  no 
fishery  for  that  size  class  to  speak  of, 
resulting  in  a  potential  for  unharvested 
quota  and  increased  regulatory  discards. 
Commenters  stated  NKff'S  should  allow 
commercial  handgear  vessels  an  annual 
allowance  of  BFT  below  the  commercial 
minimiim  size  to  alleviate  some  of  this 
excess  quota  carryover  and  to  minimize 
waste  of  the  BFT  resource. 

Response:  NMFS  maintains  the  73- 
inch  (185-cm)  commercial  minimum 
size  at  this  time.  With  the  development 
of  an  international  market  in  Japan  for 
giant  BFT  and  high  ex-vessel  prices,  the 
distinction  between  U.S.  recreational 
and  commercial  fisheries  for  BFT 
became  blurred  and  much  of  the 
traditional  recreational  catch  for 
mediiun  and  giant  BFT  was  being  sold 
for  shipment  to  Japan,  hi  1992,  NMFS 
responded  by  implementing  the  ciurent 
commercicd  minimum  size  limit  and 
this  limit  was  maintained  in  the  HMS 
FMP,  as  it  is  consistent  with  the 
objectives  of  the  HMS  FMP  and 
acliieving  optimum  yield  in  the  fishery. 
By  lowering  the  commercial  minimum 
size  to  allow  incidental  takes,  the 
number  of  BFT  landed  (hence, 
mortality)  could  increase,  which  may 
affect  long-term  rebuilding.  CiurenUy, 
all  BFT  less  than  73  inches  (185  cm)  are 
allocated  to  the  Angling  category,  and 
lowering  the  conunercial  minimum  size 
to  allow  the  sale  of  these  fish  by  vessels 
in  commercial  permit  categories  would 
be  considered  a  re-allocation  of  quota, 
which  is  beyond  the  scope  of  this 
rulemaking. 

Comment  5:  Some  commenters  stated 
that  NMFS  should  use  multiple  fish 
retention  limits  in  the  General  category 
to  assiue  that  time-period  sub-quotas  are 
harvested  within  their  allotted  time 
frame.  Some  stated  that  multiple  fish 
retention  limits  should  be  implemented 
early  in  the  season,  while  others  stated 


that  they  should  be  implemented  in  the 
end  of  the  season. 

Response:  NMFS  maintains  the 
authority  to  increase  or  decrease  the 
General  category  daily  retention  limit  of 
large  medium  and  giant  BFT  over  a 
range  from  zero  to  a  maximiun  of  three 
per  vessel.  NMFS  may  use  this 
flexibility  in  the  daily  limit  to  provide 
fishermen  a  reasonable  opporttmity  to 
achieve  the  General  category  quota. 
Starting  the  season  with  a  multiple  fish 
retention  limit  could  work  to  the 
fishermen's  disadvantage  if  the  season 
has  to  be  closed  early  in  the  fishing 
year.  Starting  at  one  large  medium  or 
giant  per  day  shoidd  provide  the 
greatest  opportimity  for  a  longer  season, 
thus  providing  maximum  fishing 
opportunities  to  the  greatest  number  of 
fishery  participants  over  the  greatest 
geographic  area. 

Comment  6:  NMFS  should  use  the 
previous  fishing  year's  final  initial  quota 
specifications  as  the  proposed 
specification  in  the  following  year. 

Response:  Due  to  the  varying  and 
complex  natiu-e  of  the  BFT  fisheries 
from  year  to  year,  as  well  as  the  results 
of  inseason  transfers  and  adjustment 
due  to  underharvests  and/or 
overharvests  from  one  year  to  the  next, 
domestic  quota  category  allocations 
could  significantiy  change.  Thus,  the 
specification  from  one  year  may  not 
correspond  well  for  a  following  year. 
NMFS  suggests  that  interested  parties 
consult  with  their  representatives  on  the 
HMS  AP  to  provide  conunents/guidance 
on  the  quota  specification  process 
during  the  next  HMS  AP  meeting. 

Comment  7:  The  General  category 
fishery  should  not  have  a  cap  date  of 
December  31,  but  should  continue 
through  March. 

Response:  Prior  to  implementation  of 
the  HMS  FMP  in  1999,  the  AUantic 
tunas  fishing  year  coincided  with  the 
calendar  year,  with  the  General  category 
season  ending  December  31.  These  time- 
period  subquotas  were  selected  as  the 
preferred  alternative  and  final  action  in 
the  HMS  FMP.  The  FMP  also 
established  the  Atlantic  timas  fishing 
year  as  June  through  May  31  of  the 
following  year.  As  specified  in  the  HMS 
FMP,  the  change  to  the  new  fishing  year 
was  not  intended  to  authorize  new 
fishing  seasons  or  change  fishing 
patterns.  NMFS  has  stated  its  intent 
clearly  in  the  HMS  FMP  and  severaf 
other  NMFS  documents,  including  the 
2000  final  annual  specifications 
published  on  July  12,  2000  (65  FR 
42883),  which  indicate  an  end  date  of 
December  31  for  the  General  category 
season.  Adjustments  to  this  end  date 
would  require  a  separate  rulemaking. 
NMFS  would  need  to  assess  the 


potential  impacts  and  the  order  of 
magnitude  of  the  fishing  activities  that 
would  be  associated  with  January 
through  March  General  category  BFT 
fishery.  NMFS  suggests  that  interested 
parties  consult  with  their 
representatives  on  the  HMS  AP  to 
provide  comments/guidance  on  the 
season  length  during  the  next  HMS  AP 
meeting. 

Subsequent  Ad|u8tment8 

The  2002  BFT  fishing  year  runs  from 
Jime  1,  2002  through  May  31,  2003. 
Development  of  BFT  quota 
specifications  and  effort  controls  is 
dependent  upon  landings  information 
from  the  previous  fishing  season. 
However,  final  landings  data  are  not 
available  before  the  start  of  the  new 
season.  When  the  proposed  rule  for  this 
action  was  issued  on  June  27,  2002,  the 
2001  BFT  landings  data  upon  which  it 
relied  were  preliminary  and  subject  to 
change.  NMFS  may  receive  further  data 
on  2001  landings  in  the  future,  thus 
these  final  initial  specifications  may  be 
adjusted  later  in  the  2002  season.  Notice 
of  any  such  adjustments  will  be 
published  in  the  Federal  Register. 

Classification 

These  final  initial  specifications  and 
effort  controls  are  published  under  the 
authority  of  the  Magnuson-Stevens  Act, 
16  U.S.C.  1801  et  seq.,  and  the  AUantic 
Tunas  Convention  Act,  16  U.S.C.  971  et 
seq.  The  AA  has  determined  that  the 
final  initial  specifications  and  the  effort 
controls  are  consistent  with  the  HMS 
FMP,  the  Magnuson-Stevens  Act,  and 
the  1998  ICCAT  BFT  catch 
recommendation. 

The  Chief  Counsel  for  Regulation  of 
the  Department  of  Commerce  has 
certified  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  when  these  initial  quota 
specifications  and  General  category 
effort  controls  were  proposed  that,  if 
adopted,  they  would  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 
The  factual  basis  for  diis  certification 
may  be  foimd  in  the  proposed  initial 
specifications  (67  FR  43266).  No 
comments  were  received  regarding  the 
differential  economic  impacts  of  these 
quota  specifications  on  small  entities. 
Accordingly,  neither  an  Initial  nor  Final 
Regulatory  Flexibility  Analysis  was 
prepared. 

Inese  final  initial  quota  specifications 
and  General  category  effort  controls 
have  been  determined  to  be  not 
significant  for  purposes  of  Executive 
Order  12866. 

On  September  7,  2000,  NMFS 
reinitiated  formal  consultation  for  all 


Federal  Regigter/Vol.  67.  No.  190 /Tuesday,  October  1,  2002/R\ile8  andjlegulations  61541 


HMS  commercial  fisheries  under 
section  7  of  the  Endangered  Species  Act. 
A  Biological  Opinion  (BiOp)  issued  June 
14,  2001,  concluded  that  continued 
operation  of  the  Atlantic  pelagic 
longline  fishery  is  likely  to  jeopardize 
the  continued  existence  of  endangered 
and  threatened  sea  turtle  species  under 
NMFS  jurisdiction.  NMFS  issued  a  final 
rule  on  July  9,  2002  (67  FR  45393),  to 
implement  the  reasonable  and  prudent 
alternative  required  by  the  BiOp.  These 
final  initial  quota  specifications  and 
effort  controls  would  not  have  any 
additional  impact  on  sea  turtles  as  these 
actions  would  not  likely  increase  or 
decrease  pelagic  longline  effort,  nor  are 
they  expected  to  shift  effort  into  other 
fishing  areas.  No  irreversible  or 
irretrievable  commitments  of  resoiurces 


are  expected  frt>m  this  action  that  would 
adversely  affect  the  implementation  of 
the  requirements  of  the  BiOp. 

The  area  in  which  this  final  action  is 
planned  has  been  identified  as  essential 
nsh  habitat  (EFH)  for  species  managed 
by  the  New  England  Fishery 
Management  Council,  the  Mid- Atlantic 
Fishery  Management  Coimcil,  the  South 
Atlantic  Fishery  Management  Council, 
the  Gulf  of  Mexico  Fishery  Management 
Council,  the  Caribbean  Fishery 
Management  Council,  and  the  Highly 
Migratory  Species  Management  Division 
of  the  Office  of  Sustainable  Fisheries  at 
NMFS.  It  is  not  anticipated  that  this 
action  will  have  any  adverse  impacts  to 
EFH  and,~therefore,  no  consultation  is 
required. 

To  ensure  that  the  United  States' 
actions  are  consistent  with  international 


obligations  under  ICCAT,  and  because 
the  fishing  season  is  imderway,  it  is 
essential  that  these  bluefin  tuna  (BFT) 
quota  specifications  and  General 
category  effort  controls  are  effective 
upon  publication.  Therefore,  pursuant 
to  5  U.S.C.  552  (d)(3),  NMFS  has 
determined  that  there  is  good  cause  to 
waive  the  30-day  delay  of  the  effective 
date.  NMFS  will  rapidly  communicate 
these  final  initial  specifications  to 
affected  fishermen  through  its  FAX 
network. 

Dated:  September  25.  2002. 
Rebecca  Lent, 

Deputy  Assistant  Administrator  for 
Regulatory  Programs,  National  Marine 
Fisheries  Service. 

[FR  Doc.  02-24946  Filed  9-30-02;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
Issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  tt>e 
mie  making  prior  to  the  adoption  of  the  final 
mles. 


GENERAL  ACCOUFHING  OFFICE 

4  CFR  Part  21  | 

General  Accounting  Office, 
Administrative  Practice  and  Procedure, 
Bid  Protest  Regulations,  Government 
Contracts 

agency:  General  Accounting  Office. 
ACTION:  Proposed  rule. 

SUMMARY:  The  General  Accounting 
Office  (GAO)  is  proposing  to  revise  its 
Bid  Protest  Regulations,  promulgated  in 
accordance  with  the  Competition  in 
Contracting  Act  of  1984,  to  conform  the 
current  regulation  to  current  practice, 
and  otherwise  to  improve  the  overall 
efficiency  and  effectiveness  of  the  bid 
protest  process  at  GAO.  GAO  has  not 
revised  Part  21  since  1996,  and  the 
proposed  changes  will  clarify  several 
aspects  of  the  bid  protest  process  that 
have  evolved  since  that  time. 
DATES:  Comments  must  be  submitted  on 
or  before  November  12,  2002. 
ADDRESSES:  Conunents  should  be 
addressed  to:  John  M.  Melody,  Assistant 
General  Coimsel,  General  Accounting 
Office.  Comments  should  be  submitted 
by  e-mail  at  BidProtestRegs@gao.gov,  or 
by  facsimile  at  202-512-9749. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
M.  Melody  (Assistant  General  Counsel) 
or  David  A.  Ashen  (Deputy  Assistant 
General  Counsel),  202-512-9732. 
SUPPLEMENTARY  INFORMATION:  On 
February  25,  2002,  the  General 
Accounting  Office  (GAO)  published  an 
Advance  Notice  of  Proposed 
Rulemaking  (67  FR  8485)  soliciting 
comments  on  several  changes  to  its  Bid 
Protest  Regulations,  promulgated  in 
accordance  with  the  Competition  in 
Contracting  Act  of  1984,  31  U.S.C. 
3551-3556.  The  advance  notice  was 
prompted  by  GAO's  recognition  that 
there  have  been  legal  developments  and 
changes  in  practice  that  have  occurred 
since  the  last  revision,  in  1996.  Of 
particular  note,  since  the  1996  revision 
to  GAO's  regulation,  alternative  dispute 
resolution  has  grown  in  use,  electronic 


filing  has  become  a  reality,  and  the 
Court  of  Appeals  for  the  Federal  Circuit 
and  Court  of  Federal  Claims  have  issued 
significant  decisions  regarding  review  of 
affirmative  responsibility 
determinations.  The  advance  notice 
requested  comments  on  changes  already 
under  consideration  in  these  and  other 
areas,  and  also  solicited  suggestions  for 
other  changes  to  the  regulation  that  may 
enhance  the  efficiency  and  overall 
effectiveness  of  the  bid  protest  process 
at  GAO. 

Interested  persons  were  invited  to 
submit  comments  on  GAO's  advance 
notice  by  April  1,  2002.  We  received 
written  comments  ft-om  four  federal 
agencies,  one  industry  association,  one 
nonprofit  institute,  and  two  individual 
attorneys.  In  preparing  this  proposed 
rule,  we  have  carefully  considered  all 
comments  received. 

As  a  result  of  comments  received, 
GAO  proposes  to  leave  unchanged  the 
timeliness  rule  under  paragraph  (a)(2)  of 
Sec.  21.2,  one  of  the  areas  identified  in 
the  advance  notice  as  being  considered 
for  change.  As  explaiiied  in  the  advance 
notice,  the  paragraph  currently  provides 
that,  where  a  debriefing  is  requested  and 
required,  any  protest  basis  that  isJtnown 
or  should  have  been  known,  either 
before  or  as  a  result  of  the  debriefing, 
shall  not  be  filed  prior  to  the  debriefing 
date  offered  to  the  protester.  This  rule 
permits  protesters  to  delay — until  after  a 
debriefing — protesting  certain  matters 
that  may  arise  during  the  procurement. 
We  considered  revising  this  rule 
because  delays  in  filing  protests  are 
inconsistent  with  GAO's  general  view 
that  prompt  resolution  of  protests  is 
beneficial  to  the  procurement  system. 
As  one  commenter  pointed  out, 
however,  because  many  alleged 
improprieties  that  may  occur  during  a 
procurement  ultimately  may  have  no 
effect  on  the  award  decision,  revising 
the  rule  to  promote  earlier  protests 
could  result  in  an  increased  number  of 
unnecessary  protests.  We  agree  with  the 
commenter.  and  since  the  delayed  filing 
has  arisen  in  only  a  very  few  cases, 
while  the  number  of  unnecessary 
protests  could  be  much  greater,  we 
believe  it  is  advisable  to  leave  this 
provision  unchanged.  ■ 

Explanations  of  significant  proposed 
revisions  to  GAO's  Bid  Protest 
Regulations  are  set  forth  below. 


Methods  for  Filing  Documents 

GAO  proposes  to  revise  paragraph  (g) 
of  Sec.  21.0  to  clarify  that  protests  and 
other  documents  may  be  filed  by 
facsimile,  and  to  provide  also  that, 
subject  to  restrictions  where  a  protective 
order  has  been  issued,  all  filings, 
including  protests,  may  be  filed  by  other 
electronic  means,  such  as  electronic 
mail  (e-mail).  This  proposed  change 
reflects  recent  efforts  by  GAO  to  make 
e-mailed  protests  feasible;  for  example, 
GAO  has  established  a  means  for 
determining  the  time  that  an  e-mailed 
protest  was  filed.  Further,  GAO 
proposes  to  revise  the  paragraph  to 
make  it  clear  that,  regardless  of  the 
delivery  method  chosen,  the  filing  party 
bears  the  risk  that  the  document  will  not 
be  timely  received  at  GAO.  Other 
paragraphs  have  been  similarly  revised 
to  reflect  GAO's  openess  towards 
electronic  communications  generally.  In 
this  regard.  GAO  proposes  to  revise 
paragraph  (b)  of  Sec.  12.12  to  make  clear 
that  decisions,  when  issued,  may  be 
transmitted  to  the  parties  by  e-mail,  and 
may  be  accessed  by  electronic  means. 
Similarly,  GAO  proposes  revising 
paragraph  (c)  of  Sec.  21.7  to  provide  that 
GAO,  in  its  discretion,  may  hold 
hearings  by  video  or  other  electronic 
means. 

Alternative  Dispute  Resolution  (ADR) 

Consistent  with  the  advance  notice 
and  the  suggestions  of  several 
commenters,  GAO's  proposed  revision 
adds,  as  new  paragraph  (h)  under  Sec. 
21.0,  a  definition  of  ADR.  This 
definition  clarifies  that  ADR  consists  of 
techniques — such  as  outcome  prediction 
and  negotiation  assistance — designed  to 
resolve  cases  expeditiously,  without  a 
written  decision.  The  definition  is 
limited  in  detail,  consistent  with  the 
view  of  GAO  and  several  conunenters 
that  ADR  should  remain  as  flexible  as 
possible  in  order  to  ensure  that  it  can  be 
tailored  to  fit  the  circumstances  and  the 
parties'  interests  in  a  particular  case. 
GAO  also  proposes  to  revise  paragraph 
(e)  of  Sec.  21.10  to  specifically  provide 
that  ADR  is  among  the  flexible 
alternative  procedures  GAO  may  use  to 
promptly  and  fairly  resolve  a  protest. 

Conunents  on  Agency  Report 

GAO  proposes  to  revise  paragraph  (i) 
of  Sec.  21.3  by  eliminating  certain 
-  language.  Currently,  the  paragraph 
states  that  protesters  may  satisfy  the 
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requirement  that  comments  be  filed 
within  10  days  of  receipt  of  the  agency 
report  by  instead  filing  within  10  days 
a  statement  requesting  that  their  protest 
be  decided  on  the  existing  record,  or 
requesting  an  extension  of  time.  GAO 
believes  this  language  may  have  led 
protesters  to  forgo  filing  substantive 
comments,  believing  them  unnecessary 
for  a  successful  protest.  In  fact,  absent 
a  substantive  response  to  the  agency's 
report,  there  often  is  no  basis  for  GAO 
to  question  the  agency's  position.  GAO 
therefore  proposes  to  delete  the 
reference  to  a  request  that  the  protest  be 
decided  on  the  existing  record. 
Similarly,  a  protester's  request  for  an 
extension  of  time  for  filing  comments, 
where  that  request  is  not  granted,  does 
not  provide  a  basis  for  the  protester  to 
delay  its  comments.  GAO  therefore 
proposes  to  add  language  to  make  it 
clear  that  comments  may  be  delayed 
only  where  GAO  grants  an  extension. 
Finally,  since  GAO  also  may  establish  a 
filing  period  shorter  than  10  days  where 
it  adopts  accelerated  procedures  (see 
Sec.  21.10(e)).  GAO  proposes  adding 
language  requiring  that  comments  be 
filed  in  fewer  than  10  days  where  GAO 
has  established  such  a  shorter  period. 

GAO  Review  of  Small  Business 
Certificate  of  Competency  Program 

GAO  proposes  to  revise  paragraph 
(b)(2)  of  Sec.  21.5.  That  paragraph 
currently  provides  that  GAO  generally 
will  not  consider  protests  challenging 
Certificate  of  Competency  (COC) 
reviews  unless  there  is  a  showing  of 
possible  bad  faith  by  government 
officials,  or  a  showing  that  vital 
responsibility  information  was  not 
considered.  GAO  proposes  to  revise  the 
paragraph,  first,  by  adding  SBA's 
alleged  failure  to  follow  its  own 
regulations  as  an  exception  to  the 
general  rule  that  GAO  will  not  review 
protests  in  this  area.  This  change  is 
intended  to  make  the  extent  of  GAO's 
review  in  the  COC  area  consistent  with 
that  in  the  area  of  protests  of 
procurements  under  section  8(a]  of  the 
Small  Business  Act  (Sec.  21.5(b)(3)),  and 
protests  of  affirmative  determinations  of 
responsibility  (Sec.  21.5(c),  as  proposed 
herein  to  be  revised).  Second,  the 
proposed  revision  makes  it  clear, 
consistent  with  GAO  decisions,  that 
GAO  review  of  protests  under  another 
exception — where  SBA  allegedly  failed 
to  consider  vital  responsibility 
information — is  limited  to  considering 
the  manner  in  which  the  information 
was  presented  to  or  withheld  from  SBA 
by  the  contracting  agency.  Finally,  the 
proposed  revised  language  makes  it 
clear  that,  in  light  of  the  deference 
accorded  SBA  in  small  business  matters. 


GAO  will  interpret  the  exceptions  to  the 
general  rule  narrowly. 

Affirmative  Determinations  of 
Responsibility 

GAO  proposes  to  revise  paragraph  (c) 
of  Sec.  21.5.  That  paragraph  provides 
that  GAO  will  review  affirmative 
determinations  of  responsibility  only 
under  very  limited  circumstances, 
reflecting  GAO's  view  that  such 
determinations  generally  do  not  lend 
themselves  to  reasoned  review.  As 
noted  in  the  advance  notice,  in  January 
2001,  the  Court  of  Appeals  for  the 
Federal  Circuit  held  in  Impresa 
Construzioni  Geom.  Domenico  Garufi  v. 
United  States,  238  F.3d  1324  (Fed.  Cir. 
2001),  that  affirmative  determinations  of 
responsibilify  are  subject  to  review  by 
the  Court  of  Federal  Claims  under  the 
"arbitrary  and  capricious"  standard 
applicable  under  the  Administrative 
Procedure  Act.  In  light  of  that  decision, 
and  notwithstanding  the  fact  that  GAO 
is  not  applying  the  Administrative 
Procedure  Act  in  its  bid  protest  process, 
GAO  proposes  to  revise  the  paragraph  to 
expand  its  review  of  affirmative 
determinations  of  responsibility  to 
include  protests  where  there  is  evidence 
raising  serious  concerns  as  to  whether 
the  contracting  officer  unreasonably 
failed  to  consider  available  relevant 
information,  or  otherwise  violated 
statute  or  regulation.  While  GAO 
recognizes  that  the  revision  to  its 
regulation  may  expand  review  in  the 
area,  the  proposed  language  is  intended 
to  limit  any  expanded  review,  in 
recognition  of  the  agency's  discretion,  to 
protests  where  the  protester  proffers 
evidence  supporting  the  allegation — that 
is,  where  the  protest  is  not  based  on 
mere  information  and  belief  or 
speculation — and  where  the  allegation 
is  substantial  enough  to  bring  into 
question  whether  the  affirmative 
determination  could  have  any  rational 
underpinning.  The  proposed  revised 
language  is  designed  to  achieve  a 
balance  between  GAO's  desire  to 
promote  consistency  with  the  rationale 
underlying  the  Garufi  decision,  and  the 
possibility — a  concern  expressed  by 
several  agency  commenters — that 
expanded  review  by  GAO  might  unduly 
interfere  with  the  normal  contracting 
process.  Finally,  as  reflected  in  the 
proposed  language,  GAO  anticipates 
that  allegations  most  commonly  will  be 
based  on  the  alleged  failure  of  the 
contracting  officer  to  consider  publicly- 
available  relevant  information  (as  in  the 
Garu/ifcase). 

Suspension  and  Debarment  Review 

GAO  proposes  to  add  new  paragraph 
21.5(i)  to  set  forth  suspension  and 


debarment  actions  as  issue  areas  that 
GAO  will  not  review.  Currently, 
although  GAO  generally  will  not  review 
protests  of  suspension  and  debarment 
actions,  it  will  consider  arguments  that 
an  offeror  improperly  has  been 
suspended  or  debarred  during  the 
pendency  of  a  procurement  in  which  it 
was  competing,  in  order  to  ensure  that 
the  agency  did  not  act  arbitrarily  to 
avoid  making  award  to  an  offeror 
otherwise  entitled  to  award.  GAO 
recently  held  in  Shinvm  Elec.,  B-290603 
et  al,  Sept.  3,  2002,  2002  CPD  \  ___,  that 
it  no  longer  will  review  suspension  and 
debarment  actions  even  tmder  this 
exception  on  the  ground  that  the 
appropriate  forum  for  such  challenges  is 
the  agency  taking  the  disputed  action. 
This  proposed  new  paragraph  is 
intended  to  make  the  regulations 
consistent  with  this  current  case  law. 

Comments  Where  Hearing  Is  Held 

GAO  proposes  revising  paragraph 
21.7(g)  to  delete  language  providing 
that,  if  a  hearing  is  to  be  held,  no 
separate  comments  on  the  agency  report 
should  be  filed.  In  practice,  GAO  rarely 
calls  a  hearing  until  after  the  protester 
and  intervener  have  commented  on  the 
agency  report,  since  GAO  has  fotind  that 
such  comments  typically  are  helpful  in 
determining  whether  issues  can  be 
resolved  on  the  written  record  and. 
thus,  whether  a  hearing  is  necessary. 

Filing  of  Qaim  for  Costs  Following 
Agency  Corrective  Action 

GAO  proposes  to  revise  paragraph  (e) 
of  Sec.  21.8  to  clarify  the  time  within 
which  claims  for  costs  must  be  filed 
with  the  procuring  agency  following 
corrective  action  by  the  agency  on  a 
GAO  protest.  The  current  regulation 
requires  that  such  claims  be  filed  within 
15  days  after  the  protester  is  "advised 
that  the  coiitracting  agency  has  decided 
to  take  corrective  action."  In  a  very  few 
cases,  following  initial  notice  that  an 
agency  has  decided  to  take  corrective 
action,  there  has  been  a  delay  in  the 
agency's  finalizing  the  action  to  be 
taken,  making  it  unclear  when  the  15 
days  begins  to  run.  See  DevTech  Sys., 
Inc.,  B-284860.4,  Aug.  23,  2002,  2002 

CPD .  The  proposed  revised 

language  makes  it  clear  that  the  15-day 
period  begins  to  run  from  the  time  the 
protester  learned  (or  should  have 
learned)  that  GAO  has  closed  the  protest 
in  response  to  the  proposed  corrective 
action. 

Cases  Before  Courts  of  Competent 
)urisdiction 

GAO  proposes  to  revise  paragraph  (b) 
of  section  21.11  to  clarify  that  any 
case — not  only  bid  protests — will  be 
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dismissed  where  the  matter  involved  is 
the  subject  of  litigation,  or  has  been 
decided  on  the  merits,  by  a  court  of 
competent  jurisdiction.  This  revision  is 
necessary  to  make  it  clear  that  the 
provision  extends  to  requests  for  costs, 
reconsideration  requests,  and  other 
matters,  not  only  bid  protests. 

Comments 

Comments  concerning  the  proposed 
rule  may  be  submitted  by  e-mail  at 
BidProtestRegs@gao.gov.  or  by  facsimile 
at  202-512-9749. 

List  of  Subjects  in  4  CFR  Part  21 

Administrative  practice  and  ^ 
procedure.  Bid  protest  regulations. 
Government  contracts. 

For  the  reasons  set  out  in  the 
preamble.  Title  4.  Chapter  I,  Subchapter 
B,  of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

PART  21-fllD  PROTEST 
REGULATIONS       | 

1.  The  authority  citation  for  Part  21 
continues  to  read  as  follows: 

AHttwtty:  31  U.S.C.  3551-3556. 

2.  Amend  $  21.0  by  revising 
paragraphs  (f)  and  (g),  and  adding  new 
paragraph  (h)  to  read  as  follows: 


f21J 


(f)  Adverse  agency  action  is  any 
action  m  inaction  hy  a  contracting 
agency ^which  is  [w^udicial  to  the 
posititHi  takoa  in  a  protest  filed  with  the 
agency,  including  a  decision  on  the 
merits  of  a  protest;  the  opening  of  bids 
or  receipt  of  proposals,  the  award  of  a 
contract,  or  the  rejection  of  a  bid  or 
proposal  despite  a  pending  protest;  ot 
contracting  agency  acquiescence  in 
continued  and  substantial  contract 
performance. 

(g)  A  document  is  filed  on  a  particular 
day  whcm  it  is  received  by  GAO  by  5:30 
pan..  Eastern  time,  on  that  day.  Protests 
and  other  documents  may  be  filed  by 
hand  delivery,  mail,  commercial  carrier, 
facsimile  transmission,  or  other 
electronic  means  (but  see  §21. 4(b)  for 
restrictions  on  electronic  filing  where  a 
protective  order  has  been  issued).  Hand 
delivery  and  other  means  of  delivery 
may  not  be  practicable  during  certain 
periods  due,  for  example,  to  security 
concerns  or  equipment  failures.  In  all 
cas^,  the  filii^  party  is  responsible  for 
ensuring  timely  receipt  at  GAO. 

(h)  Alternative  dispute  resolution 
encompasses  various  means  of  resolving 
cases  expeditiously,  without  a  written 
decision,  including  techniques  such  as 


outcome  prediction  and  negotiation 
assistance. 

***** 

3.  Amend  §  21.1  by  revising  paragraph 
(c)  introductorry  text  and  (c)(1)  to  read 
as  follows: 

§21.1    Rling  a  protest 

***** 

(c)  A  protest  filed  with  GAO  shall: 
(1)  Include  the  name,  street  address, 
electronic  mail  address,  and  telephone 
and  facsimile  numbers  of  the  protester, 

***** 

4.  Amend  §  21.3  by  revising 
paragraphs  (a)  and  (i)  to  read  as  follows: 

%2^J3    Notice  of  protoct,  submission  of 
agency  report,  and  time  for  filing  ol 
comment  on  report. 

(a)  GAO  shall  notify  the  contracting 
agency  by  telephone  vrithin  1  day  after 
the  filing  of  a  protest,  and,  unless  the 
protest  is  dismissed  under  this  part, 
shall  promptly  send  a  written 
confirmation  to  the  contracting  agency 
and  an  acknowledgment  to  the 
protester.  The  contracting  agracy  shall 
immediately  give  notice  of  the  protest  to 
the  contracts  if  award  has  been  made 
or,  if  no  award  has  been  made,  to  all 
bidders  or  offenws  who  appear  to  have 
a  substantial  prospect  of  receiving  an 
award.  Tlie  contracting  agency  shall 
fumidi  copies  of  the  protest 
submissions  to  those  puties,  except 
where  disclosure  of  the  informatim  is 
jwohibited  by  law,  with  instructions  to 
communicate  further  directly  with 
GAO.  All  parties  diall  fomidi  copies  of 
all  protest  communications  to  the 
contracting  agency  and  to  other 
participating  parties.  All  jHOtest 
communicati(»is  shall  be  sent  by  means 
reasonably  calculated  to  effect 
ejqpeditious  delivery. 
•        •        •        •        • 

(i)  Comments  on  the  agency  report 
shall  be  filed  with  GAO  within  10  days 
after  receipt  of  the  report,  with  a  copy 
provided  to  the  contracting  agency  and 
other  participating  parties.  The  protest 
shall  be  dismissed  unless  the  protester 
files  comments  within  the  10-day 
period,  unless  GAO  grants  an  extension, 
or  establishes  a  shorter  period  in 
accordance  with  §  21.10(e).  Extensions 
will  be  granted  on  a  case-by-case  basis. 
Unless  otherwise  advised  by  the 
protester,  GAO  will  assume  the 
protester  received  the  agency  report  by 
the  due  date  specified  in  the 
acknowledgment  of  protest  furnished  by 
GAO. 
***** 

5.  Amend  §  21.4  by  revising  paragraph 
(b)  to  read  as  follows: 


§21.4    Protective  orders. 

***** 

(b)  If  no  protective  order  has  been 
issued,  the  agency  may  withhold  fiom 
the  parties  those  portions  of  the  report 
which  would  ordinarily  be  subject  to  a 
protective  order.  GAO  will  review  in 
camera  all  information  not  released  to 
the  parties.  Where  a  protective  order  has 
been  issued,  dociunents  may  be  filed  by 
electronic  means  (other  than  facsimile 
transmission)  only  when  specifically- 
authorized  by  GAO. 
***** 

6.  Amend  §  21.5  by  revising  the 
introductory  text  and  paragraphs  (b)(2), 
(c)  and  (d),  and  to  add  new  paragraph 
(i),  to  read  as  follows: 

§21.5    ProlMl  issues  not  for 

If  no  protective  order  has  been  issued, 
the  agency  may  withhold  from  the 
parties  those  portions  of  the  report 
which  would  ordinarily  be  subject  to  a  ■ 
protective  order.  GAO  %irill  review  in 
camera  all  informaticm  not  released  to 
the  parties.  Where  a  protective  order  has 
beoi  issued,  documents  may  be  filed  by 
electronic  means  (other  than  facsimile 
transmission)  only  when  specifically 
authorized  by  GAO. 

•  •        •        •        • 

(b)  *  •  • 

•  •       •       •       •         ~ 

(2)  Small  Business  Certificale  of 
Ctunpetency  Propam.  Refcnsls  made  to 
the  Small  Business  Administraticm 
pursuant  to  sec.  8(bK7)  of  the  Small 
Business  Act.  or  the  issuance  of,  at 
refusal  to  issue,  a  certificate  of 
competency  under  that  section  vrill 
genoraUy  not  be  reviewed  by  GAO.  The 
exceptions,  wdiidi  GAO  wHl  interpret 
narrowly  out  of  deference  to  the  role  of 
the  Small  Business  Administration 
(SBA)  in  this  area,  are  protests  that 
show  possible  bad  faith  on  the  part  of 
govomment  officials,  or  that  present 
allegations  that  the  SBA  failed  to  follow 
its  own  published  regulations  ot  failed 
to  consider  vital  information  bearing  on 
the  firm's  responsibility  due  to  the 
manner  in  which  the  infcxmation  was 
presented  to  or  withheld  fiom  the  SBA 
by  the  procuring  agency.  15  U.S.C. 
637(b)(7). 

•  *         •         •         • 

(c)  Affirmative  determination  of 
responsibility  by  the  contracting  officer. 
Because  the  determination  that  a  bidder 
or  offeror  is  capable  of  performing  a 
contract  is  largely  committed  to  the 
contracting  officer's  discretion,  GAO 
wiU  generally  not  consider  a  protest 
challenging  such  a  determination.  The 
exceptions  are  protests  that  allege  that 
definitive  responsibility  criteria  in  the 
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solicitation  were  not  met  and  those  that 
identify  evidence  raising  serious 
concerns  that,  in  reaching  a  particular 
responsibility  determination,  the 
contracting  officer  unreasonably  foiled 
to  consider  available  relevant 
information  or  otherwise  violated 
statute  or  regulation. 

(d)  Procurementjntegrity.  For  any 
Federal  procurement,  GAO  will  not 
review  an  alleged  violation  of 
subsections  (a),  (b),  (c),  or  (d)  of  sec.  27 
of  the  Office  of  Federal  Procurement 
Policy  Act,  41  U.S.C.  423,  as  amended 
by  sec.  4304  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1996, 
Public  Law  104-106, 110  Stat.  186, 
February  10, 1996,  where  the  protester 
failed  to  report  the  information  it 
believed  constituted  evidence  of  the 
offense  to  the  Federal  agency 
responsible  for  the  pnxnuement  within 
14  days  after  the  protester  first 
discovered  the  possible  violation. 

*  *        •        •        • 

(i)  Suspensions  and  debarments. 
Challenges  to  the  suspension  or 
debarment  of  contractors  will  not  be 
reviewed  by  GAO.  Such  matters  are  for 
review  by  the  contracting  agency  in 
accordance  with  the  applicable 
provisions  of  the  Federal  Acquisition 
Regulation. 

7.  Amend  §  21.7  by  revising 
paragraphs  (c)  and  (g)  to  read  as  follows: 

§21.7    Hearings. 

*  *        *        *        • 

(c)  Hearings  generally  will  be 
conducted  as  soon  as  practicable  after 
receipt  by  the  parties  of  the  agency 
report  and  relevant  documents. 
Although  hearings  ordinarily  will  be 
conducted  at  GAO  in  Washington,  E)C, 
hearings  may,  at  the  discretion  of  GAO, 
be  conducted  at  other  locations,  or  by 
telephone  or  other  electronic  means. 
***** 

(g)  If  a  hearing  is  held,  each  party 
shall  file  comments  with  GAO  within  5 
days  after  the  hearing  was  held  or  as 
specified  by  GAO.  If  the  protester  has 
not  filed  comments  by  the  due  date, 
GAO  shall  dismiss  the  protest. 
***** 

8.  Amend  §  21.8  by  revising  paragraph 
(e)  to  read  as  follows: 

§21.8    Remedies. 

***** 

(e)  The  protester  shall  file  any  request 
that  GAO  recommend  that  costs  be  paid 
within  15  days  of  the  date  on  which  the 
protester  learned  (or  should  have 
learned,  if  that  is  earlier)  that  GAO  had 
closed  the  protest  based  on  the  agency's 
decision  to  take  corrective  action. 


9.  Amend  §  21.10  by  removing 
paragraph  (d)(3),  and  by  revising 
paragraph  (e)  to  read  as  follows: 

§21.10    Express  options,  flexll>ie 
aUsmattve  procedures,  accelerated 
sdiedulss,  summary  decisions,  snd  status 
confsrsnces. 

***** 

(e)  GAO  may  use  flexible  alternative 
procedures  to  promptly  and  fairly 
resolve  a  protest,  including  alternative 
dispute  resolution,  establishing  an 
accelerated  schediile  and/or  issuing  a 
summary  decision. 
***** 

10.  Amend  §  21.11  by  revising 
paragraph  (b)  to  read  as  follows: 

§  21 .1 1    Effect  of  judicial  proceedings. 

***** 

(b)  GAO  will  dismiss  any  case  where 
the  matter  involved  is  the  subject  of 
litigation  before,  or  has  been  decided  on 
the  merits  by,  a  court  of  competent 
jurisdiction.  GAO  may,  at  the  request  of 
a  court,  issue  an  advisory  opinion  on  a 
bid  protest  issue  that  is  before  the  court. 
In  these  cases,  unless  a  different 
schedule  is  established,  the  times 
provided  in  this  part  for  filing  the 
agency  report  (§21. 3(c)).  filing 
comments  on  the  report  (§21.3(i)), 
holding  a  hearing  and  filing  comments 
(§21.7),  and  issuing  a  decision  (§21.9) 
shall  apply. 

11.  Amend  §  21.12  by  revising 
paragraph  (b)  to  read  as  follows: 

§21.12    Distribution  of  decisions. 

***** 

(b)  Decisions  may  be  distributed  to 
the  parties,  and  are  available  fitim  GAO, 
by  electronic  means. 

Anthony  H.  Gamboa, 

General  Counsel. 

(PR  Doc.  02-24803  Filed  9-30-02;  8:45  am] 

BILUNQ  CODE  1610-02-P 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Sarvic* 

7  CFR  Part  97 

[Doc.#ST-02-01] 

RIN#0581-AC22 

Plant  Varlaty  Protection  Offlca,  Faa 
Increaaa 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  rule  with  request  for 

comments. 

SUMMAflY:  The  Agricultiu^  Marketing 
Service  (AMS)  proposes  to  increase 


Plant  Variety  Protection  (PVP)  Office 
application,  search,  and  certificate 
issuance  fees  by  approximately  35 
percent.  The  last  fee  increase  in 
September  2000  is  no  longer  adequate  to 
cover  current  program  obligations  for 
administrative  and  information 
technology  needs.  The  PVP  Act  of  1970 
requires  that  reasonable  fees  be 
collected  fiom  applicants  seeking 
certificates  of  protection  in  order  to 
maintain  the  program. 
DATES:  Comments  must  be  received  on 
or  before  October  31,  2002. 
ADDRESSES:  Interested  peraons  are 
invited  to  submit  comments  concerning 
this  proposed  rule.  Comments  shotdd  be 
sent  in  triplicate  to  Dr.  Paul  Zankowski, 
Commissioner,  PVP  Office.  Room  401, 
NAL  Building,  10301  Baltimore 
Boulevard.,  Beltsville,  MD  20705, 
telephone  301-504-7475,  fax  301-504- 
5291 ,  and  should  refer  to  the  docket  title 
and  number  located  in  the  heading  of 
this  document.  Comments  received  will 
be  available  for  public  inspection  at  the 
same  location,  between  the  hours  of  10 
a.m.  and  4  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Fabian  Q.  Generao,  USDA,  AMS, 
Science  and  Technology,  14th  k 
Independence  Avenue,  SW.,  P.O.  Box 
96456,  Room  3521-South  Bldg.. 
Washington,  DC  20090-6456,  Tel.  202/ 
720-0195,  Fax.  202/720-1631. 
SUPPt^MENTARY  INFORMATION: 

I.  Executive  Order  12866 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12866.  The  rule 
has  been  determined  to  be  not 
significant  for  the  purposes  of  Executive 
Order  12866,  and  Uierefore  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget  (0MB). 

n.  Regulatory  Flexibility  Act  ^ 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.),  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  business  entities.  There 
are  more  than  800  users  of  the  PVPO's 
variety  protection  service,  of  whom 
about  100  may  file  applications  in  a 
given  year.  Some  of  these  users  are 
small  business  entities  under  the  criteria 
established  by  the  Small  Business 
Administration  (13  CFR  121.201).  The 
AMS  has  determined  that  this  action 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  these 
small  business  entities. 

The  Plant  Variety  Protection  (PVP) 
Office  administers  the  PVP  Act  of  1970, 
as  amended  (7  U.S.C.  2321  et  xq.).  and 
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issues  Certificates  of  Protection  that 
provide  intellectual  property  rights  to 
developers  of  new  varieties  of  plants.  A 
Certificate  of  Protection  is  awarded  to 
an  owner  of  a  variety  after  examination 
indicates  that  it  is  new,  distinct  from 
other  varieties,  genetically  uniform,  and 
stable  through  successive  generations. 
This  action  will  raise  the  fee  charged  to 
users  of  plant  variety  protection.  The 
AMS  estimates  that  the  proposed  rule 
will  yield  an  additional  $270,000  during 
fiscal  year  (FY)  2003.  The  costs  to 
private  and  public  business  entities  will 
be  proportional  to  their  use  of  the 
service,  and  shared  equitably.  The  costs 
to  individual  users  will  be 
approximately  $1,059.00  per  PVP 
Certificate  issued  or  by  35  percent  per 
application.  Plant  Variety  Protection  is 
a  voluntary  service.  Any  decision  by 
developers  to  discontinue  the  use  of 
plant  variety  protection  will  not  hinder 
private  and  public  entities  from 
marketing  their  varieties  in  commercial 
markets. 

Every  year,  AMS  reviews  it  user  fee 
financed  program  to  determine  their 
fiscal  condition.  In  the  most  recent 
review  of  the  PVP  program,  the  cost 
analysis  indicated  that  the  existing  fee 
schedule  will  not  generate  sufficient 
revenues  to  cover  program  services  and 
obligations  while  maintaining  an 
adequate  program  reserve  balance.  From 
1995  and  through  2002,  the  PVP  Office 
absorbed  accumulated  national  and 
locality  salary  increases  for  Federal 
employees  totaling  36  and  19  percent, 
respectively.  These  costs  were  offset  by 
a  fee  increase  of  only  10  percent  in 
September  2000. 

AMS  calculated  the  new  fee  schedule 
by  projecting  FY  2002  revenues  of 
$903,000  and  program  obligations  of 
$1,231,000.  This  indicates  projected  a 
loss  to  the  program  of  $328,000  for  the 
FY.  At  this  rate,  the  trust  fund  balance 
would  be  nearly  depleted  by  the  end  of 
FY  2004.  With  a  fee  increase  of  35 
percent,  FY  2003  revenues  and 
expenditures  are  projected  to  be 
$1,041,000  and  $1,189,000,  respectively. 
The  trust  fund  balance  is  expected  to  be 
maintained  at  the  FY  2003  level  of 
$853,000,  which  satisfies  Agency 
requirements. 

in.  Civil  Justice  Reform 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  )ustice 
Reform.  This  action  is  not  intended  to 
have  retroactive  effect,  nor  will  it 
preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
the  proposed  rule.  There  are  no 
administrative  procedures  that  must  be 
exhausted  prior  to  any  judicial 


challenge  to  the  provisions  of  the 
proposed  rule. 

rv.  Paperwork  Reduction  Act 

This  proposed  rule  does  not  contain 
any  information  collection  or  record 
keeping  requirements  that  are  subject  to 
the  Office  of  Management  and  Budget 
approval  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35). 

Background  Information  and  Proposed 
Changes 

The  PVP  Program  is  a  voluntary,  user 
fee-funded  service,  conducted  under  the 
Authority  of  the  Plant  Variety  Protection 
Act  (7  U.S.C.  2321  et  seq.)  of  1970,  as 
amended.  The  Act  authorizes  the 
Secretary  of  Agriculture  to  provide 
intellectual  property  rights  that  facilitate 
marketing  of  new  varieties  of  seed- 
propagated  crops  and  potatoes.  The  act 
also  requires  that  reasonable  fees  be 
collected  from  the  users  of  the  services 
to  cover  the  costs  of  maintaining  the 
program. 

In  September  2000,  AMS  published  a 
rule  in  the  Federal  Register  (60  FR 
17188)  that  increased  Plant  Variety 
Protection  Office  fees  pursuant  to 
amendments  to  the  Plant  Variety 
Protection  Act  that  became  effective 
September  2000. 

In  its  analysis  of  projected  costs  for 
fiscal  year  (FY)  2002,  AMS  identified 
administrative  and  information 
technology  support  as  well  as  a  10 
percent  decrease  in  the  number  of 
applications  submitted  to  the  office.  For 
FY  2002,  user  fee  revenues  and  program 
obligations  are  projected  to  be  $903,000 
and  $1,231,000,  respectively,  resulting 
in  an  estimated  $328,000  program 
deficit.  With  a  fee  increase,  FY  2003 
revenues  and  expenditures  are  projected 
to  be  $1,041,000  and  $1,189,000, 
respectively.  We  estimate  this  proposed 
rule  would  yield  an  additional  $270,000 
during  FY  2003  that  will  offset 
increased  program  operating  costs.  The 
program  will  take  additional  cost 
cutting  measures  to  eliminate  the 
remaining  deficit. 

AMS  used  the  fees  ciurently  charged 
as  a  base  for  calculating  the  new  fee 
schedule  for  FY  2003.  The  fees  set  forth 
in  Sec.  97.175  would  be  increased.  The 
application  fee  will  be  increased  from 
$320  to  $432,  the  search  fee  from  $2,385 
to  $3,220,  and  the  issuance  fee  bom 
$320  to  $432.  The  fees  for  reviving  an 
abandoned  application,  correcting  or  re- 
issuance of  a  certificate  are  increased 
from  $320  to  $432.  The  charge  for 
granting  an  extension  for  responding  to 
a  request  is  increased  from  $55  to  $74. 
The  hourly  charge  for  any  other  service 
not  specified  will  increase  from  $66  to 


$89.  The  fee  for  appeal  to  the  Secretary 
(refundable  if  appeal  overtiu-ns  the 
Commissioner's  decision)  is  increased 
from  $3,050  to  $4,118.  Reproduction  of 
records,  drawings,  certificates,  exhibits 
or  printed  materials,  late  payment,  and 
replenishment  of  seeds  will  increase  by 
35%.  These  fee  increases  are  necessary 
to  recover  the  costs  of  this  fee-funded 
program. 

The  Plant  Variety  Protection  Advisory 
Board  has  been  informed  of  cost 
increases,  including  anticipated  salary 
increases,  and  consulted  on  a  fee 
increase  in  November  2001.  The  Board 
recommended  that  fees  be  increased. 
This  proposed  rule  makes  the  minimum 
changes  in  the  regulations  to  implement 
the  recommended  increased  fees  to 
maintain  the  program  as  a  fee-funded 
program. 

A  30-day  comment  period  is  provided 
to  allow  interested  persons  the 
opportimity  to  responli  to  the  proposal, 
including  any  regulatory  and 
informational  impact  of  this  action  on 
small  businesses.  Thirty  days  is  deemed 
appropriate  because  present  fees  are 
inadequate  to  properly  cover  program 
costs  and  additional  revenues  need  to  be 
generated  to  effectively  operate  the 
program. 

List  of  Subjects  in  7  CFR  Part  97 

Plants,  seeds. 

For  reasons  set  forth  in  the  preamble, 
it  is  proposed  that  7  CFR  part  97  be 
amended  as  follows. 

PART  97— PLANT  VARIETY  AND 
PROTECTION 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  2321  et  seq. 

2.  Section  97.175  is  revised  to  read  as 
follows: 

§  97.1 75    Fees  and  charges. 

The  following  fees  and  charges  apply 
to  the  services  and  actions  specified 
below: 

(a)  Filing  the  application  and 
notifying  the  public  of  filing— $432.00. 

(b)  Search  or  examination— $3,220.00. 

(c)  Allowance  and  issuance  of 
certificate  and  notifying  public  of 
issuance — $432.00. 

(d)  Revive  an  abandoned 
application — $432.00. 

(e)  Reproduction  of  records,  drawings, 
certificates,  exhibits,  or  pointed  material 
(copy  per  page  of  material) — $1.50. 

(i)  Authentication  (each  page) — $1.50. 

(g)  Correcting  or  re-issuance  of  a 
certificate— $432.00. 

(h)  Recording  assignments  (per 
certificate/application) — $38.00. 

(i)  Copies  ot  8  x  10  photographs  in 
color— $38.00. 
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(j)  Additional  fee  for 
reconsideration — $432.00. 

(k)  Additional  fee  for  late  payment — 
$38.00. 

(1)  Additional  fee  for  late 
replenishment  of  seed — $38.00. 

(m)  Appeal  to  Secretary  (refundable  if 
appeal  overtiuns  the  Commissioner's 
decision)— $4,118.00. 

(n)  Granting  of  extensions  for 
responding  to  a  request — $74.00. 

(o)  Fielainspections  by  a 
representative  of  the  Plant  Variety 
Protection  Office,  made  at  the  request  of 
the  applicant,  shall  be  reimbursable  in 
full  (including  travel,  per  diem  or 
subsistence,  and  salary)  in  accordance 
with  Standardized  Government  Travel 
Regulation. 

(p)  Any  other  service  not  covered 
above  will  be  charged  for  at  rates 
prescribed  by  the  Commissioner,  but  in 
no  event  shall  they  exceed  $89.00  per 
employee-hour. 

Dated:  September  25.  2002. 
A.I.  Yates, 

Administrator,  Agricultural  Marketing 
Service. 

[FR  Doc.  02-24903  Filed  9-30-02;  8:45  am] 
BILUNO  CODE  3410-02-P 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Parts  300  and  319 
[Docket  No.  02-026-1] 

Importation  of  Fruits  and  Vegetables 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  We  propose  to  amend  the 
fruits  and  vegetables  regulations  to  list 
a  number  of  buiXs  and  vegetables  from 
certain  parts  of  the  world  as  eligible, 
under  specified  conditions,  for 
importation  into  the  United  States.  All 
of  the  fruits  and  vegetables,  as  a 
condition  of  entry,  would  be  inspected 
and  subject  to  treatment  at  the  port  of 
first  arrival  as  may  be  required  by  a  U.S. 
Department  of  Agriculture  inspector.  In 
addition,  some  of  the  fruits  and 
vegetables  would  be  required  to  be 
treated  or  meet  other  special  conditions. 
This  action  would  provide  the  United 
States  with  additional  types  and  sources 
of  fruits  and  vegetables  while 
continuing  to  protect  against  the 
introduction  of  quarantine  pests  through 
imported  fiaiits  and  vegetables. 

We  are  also  proposing  to  recognize 
areas  in  several  countries  as  free  from 
certain  fruit  flies;  amend  the  packing 


requirements  for  certain  commodities; 
expand  locations  in  the  northeastern 
United  States  where  cold  treatment  can 
be  conducted;  update  and  clarify 
restrictions  on  the  entry  of  fruits  and 
vegetables;  update  and  clarify  permit 
procedures,  including  amendment,' 
denial,  or  withdrawal  of  permits; 
require  full  disclosure  of  fruits  and 
vegetables  at  the  port  of  first  arrival  and 
clarify  the  conditions  imder  which  they 
may  be  released  for  movement;  and 
make  other  miscellaneous  changes. 
DATES:  We  will  consider  all  comments 
that  we  receive  on  or  before  December 
2,  2002. 

ADDRESSES:  You  may  submit  comments 
by  postal  mail/conunercial  delivery  or 
by  e-mail.  If  you  use  postal  mail/ 
commercial  delivery,  please  send  four 
copies  of  your  comment  (an  original  and 
three  copies)  to:  Docket  No.  02-026-1, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS.  Station  3C71,  4700  River 
Road  Unit  118,  Riverdale,  MD  20737- 
1238.  Please  state  that  your  comment 
refers  to  Docket  No.  02-026-1.  If  you 
use  e-mail,  address  your  comment  to 
regulations@aphis.usda.gov.  Your 
comment  must  be  contained  in  the  body 
of  your  message;  do  not  send  attached 
files.  Please  include  your  name  and 
address  in  your  message  and  "Docket 
No.  02-O26-1"  on  the  subject  line. 

Yoy  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue 
SW.,  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  docimients  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www.aphis.  usda.gov/ppd/rad/ 
webrepor.html . 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Inder  P.  Gadh,  Import  Specialist, 

Phytosanitary  Issues  Management  Team, 

PPQ,  APHIS,  4700  River  Road  Unit  140, 

Riverdale,  MD  20737-1236;  (301)  734- 

6799. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  "Subpart-Fruits 
and  Vegetables"  (7  CFR  319.56  through 
319.56-8,  referred  to  below  as  the 
regulations)  currently  prohibit  or  restrict 
the  importation  of  fruits  and  vegetables 
into  the  United  States  bom  certain  parts 


of  the  world  to  prevent  the  introduction 
and  spread  of  plant  pests  that  are  new 
to  or  not  widely  distributed  within  the 
United  States. 

We  propose  to  amend  the  regulations 
to  list  a  number  of  fruits  and  vegetables 
from  certain  parts  of  the  world  as 
eligible,  under  certain  conditions,  for 
importation  into  the  United  States.  We 
are  proposing  this  action  at  the  request 
of  various  importers  and  foreign 
ministries  of  agriculture. 

In  accordance  with  the  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
notice,  "Procedures  and  Standards 
Governing  the  Consideration  of  Import 
Requests,"  published  in  the  Federal 
Register  on  June  19.  2001  (66  FR  32923- 
32928,  Docket  No.  00-082-1),  we  have 
conducted  pest  risk  assessments  for 
commodities  that  have  not  been 
imported  previously  under  the 
regulations.  For  citrus  from  the  Republic 
of  South  Africa  and  for  peppers  and 
tomatoes  from  Spain,  where  we  are 
proposing  to  extend  the  area  from  which 
these  commodities  may  be  imported,  we 
have  reviewed  data  that  demonstrates 
that  the  pest  risk  assessment  prepared 
for  the  currently  eligible  areas  is 
applicable  to  the  new  areas  as  well. 
Information  on  these  pest  risk 
assessments  and  data  referred  to  in  this 
document  may  be  obtained  from  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  Some  of  the  pest 
risk  assessments  are  also  available  on 
the  Internet  at  http:// 
www.aphis.usda.gov/ppa/pra/. 

The  fruits  and  vegetables  referred  to 
in  this  document  would  have  to  be 
imported  under  permit  and  would  be 
subject  to  the  requirements  in  §  319.56- 
6  of  the  regulations.  Under  §  319.56-6, 
all  imported  fruits  and  vegetables,  as  a 
condition  of  entry  into  the  United 
States,  must  be  inspected;  they  are  also 
subject  to  disinfection  at  the  port  of  first 
arrival  if  a  U.S.  Department  of 
Agriculture  (USDA)  inspector  requires 
it.  Section  319.56-6  also  provides  that 
any  shipment  of  fruits  and  vegetables 
may  be  refused  entry  if  the  shipment  is 
so  infested  with  quarantine  pests  that  an 
inspector  determines  that  it  cannot  be 
cleaned  or  treated. 

Some  of  the  fruits  and  vegetables 
proposed  for  importation  would  have  to 
meet  other  special  conditions.  The 
proposed  conditions  of  entry,  which  are 
discussed  below,  appear  adequate  to 
prevent  the  introduction  and  spread  of 
quarantine  pests  through  the 
importation  of  these  fruits  and 
vegetables. 

We  are  proposing  to  make  several 
other  amendments  to  update  and  clarify 
the  regulations  and  improve  their 
efiiectiveness.  Our  proposed 
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amendments  are  discussed  below  by 
topic. 

Changes  in  Tenninology 

We  propose  to  update  the  regulations 
to  replace  the  term  "injurious  insects" 
wherever  it  appears  with  the  term 
"quarantine  pests."  We  would  define 
quarantine  pest  in  §  319.56-1  as  "A  pest 
of  potential  economic  importance  to  the 
area  endangered  by  it  and  not  yet 
present  there,  or  present  but  not  widely 
distributed  there  and  being  officially 
controlled,"  which  is  consistent  with 
the  definition  provided  in  the  standards 
of  the  International  Plant  Protection 
Convention  (IPPC)  of  the  United 
Nations'  Food  and  Agriculture 
Organization.  "Quarantine  pests"  is  a 
more  accurate  term  because  the, 
regulations  address  not  only  insects,  but 
other  pests  of  quarantine  significance  as 
well.  In  addition,  the  APHIS,  other  plant 
protection  organizations  throughout  the 
world,  and  the  regulated  commimity  use 
the  term  "quarantine  pests."  Therefore, 
in  the  remainder  of  this  proposed  rule, 
we  use  the  term  "quarantine  pests"  and, 
in  the  regulatory  portion  of  this 
dociiment,  we  will  propose  to  replace 
the  term  "injurious  insects"  with  the 
term  "quarantine  pests." 

Our  regulations  currently  refer  to 
"fruit-fly  proof  cartons  or  coverings. 
However,  "insect-proof  is  a  more 
inclusive  term  and  would  clarify  the 
intent  of  the  regulations  that  the  cartons 
or  coverings  must  be  adequate  to 
exclude  insects  generally  rather  than 
just  fruit  flies.  Therefore,  we  propose  to 
replace  the  term  "fruit-fly  proof 
wherever  it  appears  in  the  regulations 
with  the  term  "insect-proof." 

Definitions  | 

In  addition  to  adding  the  definition 
for  quarantine  pest  discussed  above,  we 
would  amend  §  319.56-1  by  adding  the 
following  terms  and  definitions. 

Under  the  current  regulations,  the 
importation  of  fruits  or  vegetables  must 
be  authorized  by  a  permit;  however  the 
term  "permit"  is  not  specifically 
defined  in  the  regulations.  Therefore, 
we  would  add  a  definition  for  permit  to 
read,  "A  written  or  oral  authorization. 
including  by  electronic  methods,  to 
import  fruits  or  vegetables  in 
accordance  with  the  regulations  in  this 
subpart."  As  a  permit  could  be  either  a 
general  permit  or  a  specific  permit,  we 
would  add  definitions  for  these  terms  as 
well. 

General  permit  would  be  defined  as 
"An  authorization  contained  in 
§  319.56-2(b),  (c),  or  (d)  for  any  person 
to  import  the  articles  named  by  the 
general  permit,  in  accordance  with  the 
requirements  specified  by  the  general 


permit,  without  being  issued  a  specific 
permit." 

Specific  permit  would  be  defined  as 
"An  authorization  issued  by  APHIS  to  a 
person  to  import  a  particular  fruit  or 
vegetable  from  a  specified  country  in 
accordance  with  the  requirements  of 
this  subpart  and  any  additional 
conditions  that  may  be  assigned." 

Restrictions  on  Entry  of  Fruits  and 
Vegetables 

Section  319.56-2  currentiy  provides 
restrictions  on  the  entry  of  fruits  and 
vegetables  imported  into  the  United 
States.  Paragraph  (e)  of  §  319.56-2 
provides  conditions  under  which  fhiits 
and  vegetables  may  be  imported  into  the 
United  States,  but  that  paragraph  does 
not  necessarily  apply  to  all  friiits  and 
vegetables  that  may  be  imported  under 
the  regulations.  In  other  sections  of  the 
regulations,  specific  conditions  are 
prescribed  for  specific  commodities  that 
may  be  imported  into  the  United  States 
bom.  a  particiUar  country  t)r  locality 
(e.g.,  in  §  319.56-2W.  papayas  from 
Brazil  and  in  §  319.56-2dd,  tomatoes 
from  Spain,  France,  Morocco,  and 
Chile).  We  propose  to  amend  §  3 19.56- 
2(e)  to  clarify  that  fruits  and  vegetables 
&t)m  designated  countries  or  localities 
that  are  subject  to  specific  import 
requirements  prescribed  elsewhere  in 
the  regulations  are  not  subject  to  the 
general  requirements  specified  in 
§  319.56-2{e).  We  would,  however,  add 
the  provision  that  the  general 
requirements  of  §  319.56-2(e)  will  apply 
if  so  indicated  in  the  specific  section,  as 
is  the  case  for  apples  and  pears  from 
Australia  and  New  Zealand  in  §  319.56- 

2j. 
The  regulations  in  §  319.56-2(e)(3) 

and  (e)(4)  currently  specify  that  certain 

fhiits  and  vegetables  may  be  imported 

from  a  definite  area  or  district  if  that 

area  or  district  is  free  of  all  or  certain 

injurious  insects  and  the  importation  of 

the  frxiits  and  vegetables  can  be 

authorized  "without  risk."  To  prevent 

the  introduction  of  quarantine  pests 

through  the  importation  of  fruits  and 

vegetables  into  the  United  States,  the 

regulations  currently  stipulate 

inspection,  treatment,  and  other 

conditions  to  mitigate  the  risk  of 

introducing  quarantine  pests.  Even  with 

strict  adherence  to  the  preventive 

measures  that  the  regulations  prescribe, 

there  will  always  be  some  risk — 

however  slight— that  a  fruit  or  vegetable 

could  harbor  quarantine  pests,  which 

makes  the  "without  risk"  criterion  a 

standard  that,  in  practical  terms,  is 

impossible  to  satisfy.  Therefore,  in 

§  319.56-2(e)(3)  and  (e)(4),  we  propose 

to  amend  the  regulations  by  removing 

the  criterion  of  importation  without 


risk.  Even  with  the  removal  of  that 
criterion  bom  §  319.56-2(e)(3)  and 
(e)(4),  those  paragraphs  woiUd  continue 
to  provide  appropriate  conditions  for 
the  importation  of  fruits  and  vegetables 
from  pest-&«e  areas. 

Section  319.56-2(f)  currentiy  lists 
criteria  that  must  be  met  before  APHIS 
will  authorize  the  importation  of  certain 
fruits  or  vegetables  from  a  definite  area 
or  district  under  §  319.56-2(e)(3)  or 
(e)(4).  Specifically,  prior  to  the 
importation  of  a  fruit  or  vegetable,  the 
Administrator  must  determine  that 
svirveys  conducted  by  the  country  of 
origin  support  the  absence  of  certain 
injiuious  insects,  the  coimtry  of  origin 
has  adopted  and  is  enforcing 
requirements  to  prevent  the 
introduction  of  certain  insects,  and  that 
the  country  of  origin  has  submitted 
written  detailed  procedures  for  the 
conduct  of  surveys  and  the  enforcement 
of  requirements  employed  to  prevent 
the  introduction  of  injurious  insects. 
We  propose  to  replace  the  specific 
criteria  in  §  319.56-2(f)  with  a  standard 
requiring  that  the  area  from  which  the 
fruit  or  vegetable  is  being  imported 
meets  the  requirements  of  the  IPPC's 
hitemational  Standard  for  Phytosanitary 
Measures  (ISPM)  No.  4,  "Requirements 
for  the  establishment  of  pest  free  areas." 
ISPM  No.  4  is  available  by  writing  to 
USDA,  APHIS.  PPQ.  Phytosanitary 
Issues  Management.  4700  River  Road 
Unit  140.  Riverdale,  MD  20737,  or  on 
the  Internet  at:  http:// 
www.aphis.usda.gov/ppq/pim/ 
standards/. 

The  IPPC,  of  which  tiie  United  States 
is  a  member,  establishes  international 
standards  to  achieve  international 
harmonization  of  phytosanitary 
measures.  ISPM  No.  4  requires  that  for 
an  area  to  be  considered  as  bee,  it  must 
have  a  system  to  establish  freedom, 
phytosanitary  measures  to  maintain 
freedom,  and  a  system  for  the 
verification  of  the  maintenance  of 
freedom.  We  believe  that  incorporating 
this  standard  by  reference  into  oui 
regulations  would  prevent  the 
introduction  of  quarantine  pests  into  the 
United  States  and  provide  requirements 
that  are  consistent  with  the  IPPC. 

Fruit-Fly«Free  Areas  in  Mexico 

The  regulations  in  §  319.56-2(h) 
ciuxentiy  list  the  mimicipalities  in 
Mexico  that  APHIS  has  determined 
meet  the  criteria  of  §  319.56-2(e)  and  (f) 
with  regard  to  freedom  from  the  plant 
pests  Mediterranean  bmt  fly  (Ceratitis 
capitata)  (Medfly),  Mexican  fruit  fly 
{Anastrepha  ludens],  dark  fruit  fly  (A. 
serpentina),  West  Indian  fruit  fly  (A. 
obliqua),  and  South  American  fruit  fly 
[A.  fraterculus).  Apples,  apricots. 
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grapefruit,  mangoes,  oranges,  peaches, 
persimmons,  pomegranates,  and 
tangerines  may  be  imported  bom  these 
municipalities  without  treatment  for  the 
listed  fruit  flies. 

Mexico  recentiy  provided  APHIS  with 
fruit  fly  survey  data  that  demonstrate 
that  the  municipalities  of  La  Paz  and 
Los  Cabos  in  the  State  of  Baja  California 
Siu  and  Ahome,  Choix,  El  Fuerte. 
Guasave.  and  Sinaloa  de  Leyva  in  the 
State  of  Sinaloa  meet  the  criteria  of 
§  319.56-2(e)  and  (f)  for  area  freedom 
frtim  the  fruit  flies  listed  above.  These 
municipalities  also  meet  the 
requirements  under  ISPM  No.  4.  which, 
as  discussed  above,  we  are  proposing  to 
use  as  the  requirements  for  the 
establishment  of  pest-&«e  areas.    ° 
Therefore,  we  are  proposing  to  include 
those  municipalities  in  the  list  of  fruit- 
fly-free  areas  of  Mexico  in  §  319.56-2(h). 

Medfly  Area  in  Chile 

Under  §  319.56-2(j),  all  Districts  in 
Belize,  all  Provinces  in  Chile,  and  the 
Department  of  Peten  in  Guatemala  are 
recognized,  in  accordance  with 
§  319.56-2(e)  and  (f),  as  free  of  Medfly. 
However,  because  Medfly  was  detected 
in  the  Chilean  Province  of  Arica.  we  are 
proposing  to  amend  §  319.5&-2(j)  to 
replace  "all  Provinces  of  Chile"  with  the 
words  "all  Provinces  of  Chile  except 
Arica." 


Cold  Treatment  Locations 

Currently.  §  319.56-2d(b)(l)  lists  the 
following  ports  where  cold  treatment 
may  be  conducted  if  it  was  not 
conducted  in  transit  to  the  United 
States:  Atiantic  ports  north  of,  and 
including,  Baltimore.  MD;  ports  on  the 
Great  Lakes  and  St.  Lawrence  Seaway; 
Canadian  border  ports  on  the  North 
Dakota  border  and  east  of  North  Dakota; 
the  maritime  ports  of  Wilmington.  NC. 
Seattie,  WA,  and  Gulfport,  MS;  Seattie- 
Tacoma  International  Airport,  Seattie. 
WA;  Hartsfield-AUanta  International 
Airport.  Atianta,  GA;  and  Baltimore- 
Washington  International  and  Dulles 
International  airports,  Washington,  DC. 
We  propose  to  specify  that  cold 
treatment  may  also  be  applied  at  storage 
warehouses  approved  by  the 
Administrator  that  are  located  in  the 
area  north  of  39°  longitude  and  east  of 
104°  latitude  and  at  specified  maritime 
ports  and  airports  that  are  located 
outside  of  that  area  (i.e.,  the  maritime 
ports  of  Wihnington.  NC.  Seattie,  WA, 
and  Gulfyort,  MS;  Seattie-Tacoma 
International  Airport,  Seattie,  WA; 
Hartsfield-Atlanta  International  Airport, 
Atianta,  GA;  and  Washington  DtUles 
International  Airport,  ChantiUy,  VA). 
This  proposed  change  would  eliminate 
the  need  to  specifically  list  Atiantic 
ports  north  of.  and  including,  Baltimore, 


MD:  ports  on  the  Great  Lakes  and  St. 
Lawrence  Seaway;  Canadian  border 
ports  on  the  North  Dakota  border  and 
east  of  North  Dakota;  and  Baltimore- 
Washington  International  Airport,  as 
these  locations  fall  within  the  area  north 
of  39°  longitude  and  east  of  104° 
latitude.  Tliis  proposed  change  would 
allow  cold  treatment  to  be  conducted  at 
additional  locations  in  the  northeastern 
United  States,  while  continuing  to 
provide  protection  against  quarantine 
pests.  We  also  propose  to  replace  the 
current  reference  to  Dulles  International 
Airport,  Washington,  DC,  with  a 
reference  to  Washington  Dulles 
International  Airport,  ChantiUy,  VA. 

We  also  propose  to  amend  §  319.56- 
2d(b)(l)  to  indicate  that  cold  treatment  . 
may  occur  in  containers,  as  well  as  in 
compartments  or  rooms.  The  last 
sentence  of  that  paragraph  would  read 
"Refrigeration  must  be  completed  in  the 
compartment,  container,  or  room  in 
which  it  was  begun." 

Inspected  and  Subject  to  Disinfection 

We  propose  to  amend  §  319.5&-2t  to 
add  the  following  to  the  list  of  fruits  and 
vegetables  from  certain  countries  or    • 
localities  that  are  eligible  for 
importation  into  the  United  States  in 
accordance  with  §  319.56-6  and  all 
other  applicable  requirements  of  the 
regulations: 


Country/locaKty 


Belize  

Chile  

Costa  Rica 
El  Salvador 


Guatemala 


Honduras 


Mexico 

Nicaragua 


Panama 


Commodity 


Rambutan 

Pepper 

Ramtxitan 

Fennel  

German  chamomile 

Loroco  

Oregano  or  sweet  marjoram 

Parsley  

Rambutan 

Rosemary 

Waterlily  or  lotus  

yam-bean  or  Jicama  root  .... 

Fennel  

German  chamomile 

Rambutan 

Waterlily  or  lotus  

Basil 

German  chamomile 

Loroco  

Oregano  or  sweet  marjoram 

Rambutan 

Waterlily  or  lotus  

Yam-t)ean  or  Jicama  root  .... 

Fig  

Ramtxjtan 

Fennel  

German  chamomile 

Loroco  

RamtXitan 

Waterlily  or  lotus  

Yam-t)ean  or  Jiceima  root  .... 
Rambutan 


Plant  part(s) 


Fruit. 

Fmit. 

Fruit. 

Leaf  and  stem. 

Flower  and  leaf. 

Flower,  leaf,  and  stem. 

Leaf  and  stem. 

Leaf  and  stem. 

Fmrt. 

Leaf  and  stem. 

Roots  wittKXJt  soU. 

Roots  without  soil. 

Leaf  and  stem. 

Flower  and  leaf. 

Fmrt. 

Roots  without  soil. 

Leaf  and  stem. 

Flower  ar>d  leaf. 

Flower  and  leaf. 

Leaf  and  stem. 

Fmit. 

Roots  without  soil. 

Roots  without  soil. 

Fruit. 

Fmit. 

Leaf  and  stem. 

Flower  and  leaf. 

Leaf  and  stem. 

Fruit. 

Roots  wittKXJt  soil. 

Roots  without  son. 

Fruit. 
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We  have  determined  that  any 
quarantine  pests  that  might  be  carried 
by  any  of  the  fruits  and  vegetables  listed 
above  would  be  readily  detectable  by  a 
USDA  inspector.  Therefore,  the 
provisions  at  §  319.56-6  for  inspection 
and  any  disinfection  at  the  U.S.  port  of 
first  arrival  appear  adequate  to  prevent 
the  introduction  into  the  United  States 
of  quarantine  pests  by  the  importation 
of  these  fruits  and  vegetables. 

The  pest  risk  assessments  identified 
pests  associated  with  these  commodities 
and  evaluated  the  consequences  and 
likelihood  of  their  introduction. 
However,  for  most  of  the  commodities 
listed  above,  the  pest  risk  assessments 
were  limited  to  the  continental  United 
States.  Therefore,  we  would  require  that 
shipments  of  those  commodities  be 
shipped  in  boxes  labeled  "Not  for 
distribution  in  HI,  PR,  VI,  and  Guam." 
The  only  commodities  listed  above  to 
which  those  proposed  shipping 
restrictions  would  not  apply  are  pepper 
from  Chile  and  loroco  from  El  Salvador, 
Honduras,  and  Nicaragua. 

We  are  also  proposing  to  amend  the 
-current  entries  in  §  319.56-2t  for 
rosemary  and  loroco  from  Guatemala  to 
be  consistent  with  the  pest  risk 
assessments  prepared  for  those 


commodities.  The  entry  for  rosemary 
would  be  amended  to  change  the 
enterable  plant  parts  from  "above 
ground  parts"  to  "leaf  and  stem"  and  to 
add  the  requirement  for  shipping  in 
boxes  labeled  "Not  for  distribution  in 
HI.  PR.  VI,  and  Guam."  The  entry  for 
loroco  would  be  amended  to  change  the 
enterable  plant  parts  fi'om  "above 
ground  parts"  to  "flower  and  leaf." 

The  following  commodities  would 
also  be  required  to  be  accompanied  by 
a  phytosanitary  certificate  issued  by  the 
national  plant  protection  organization  of 
the  country  of  origin  that  contains 
specific  additional  declarations,  i.e.: 

•  Basil  from  Hondxu'as  (freedom  from 
Planococcus  minor); 

•  Fig  from  Mexico  [ftviX.  originated  in 
a  fruit-fly-free  area  listed  in  §  319.56- 
2(h)); 

•  Pepper  from  Chile  (fruit  originated 
in  a  fiiiit-fly-free  area  listed  in  §  319.56- 
2(j));  and 

•  Rambutan  from  Belize.  Costa  Rica. 
El  Salvador,  Guatemala.  Hondiuas, 
Mexico.  Nicaragua,  or  Panama  (freedom 
from  Coccus  moestus,  C.  viiidis, 
Dysmicoccus  neobrevipes,  Planococcus 
lilacinus,  P.  minor,  Psedococcus  landoi, 
and  all  damaged  fruit  was  removed  from 
the  shipment  prior  to  export  under  the 


supervision  of  the  national  plant 
protection  organization). 

We  believe  these  additional 
declarations  would  be  necessary  to  give 
us  assurance  that  the  product  was 
inspected  and  foimd  free  of  specified 
pests  or  originated  in  a  pest-free  area 
and,  in  the  case  of  rambutan  from  the    ^ 
coimtries  named  above,  that  the 
shipment  is  free  fit)m  damaged  fruit, 
which  can  be  more  susceptible  to 
infestation  by  pests  than  intact  fruit. 

Treatment  Required 

Section  319.56-2x  ciurently  lists 
fruits  and  vegetables  that  may  be 
imported  into  the  United  States  only  if 
they  have  been  treated  in  accordance 
with  the  Plant  Protection  and 
Quarantine  (PPQ)  Treatment  Manual. 
We  require  treatment  for  these 
commodities  because  they  may  be 
infested  with  quarantine  pests  that 
cannot  be  detected  by  visual  inspection. 
We  are  proposing  to  amend  the  list  in 
§  319.56-2X  to  allow  the  following  fruits 
and  vegetables  to  be  imported  into  the 
United  States  from  certain  countries  or 
localities  if  they  have  been  treated  for 
quarantine  pests  in  accordance  with  the 
PPQ  Treatment  Manual: 


Country/locality 


China 


Colombia  . 
Colombia  . 

Nicaragua 

Spain  


Commodity 
(plant  part) 


Longan  (fmit) 


Cape  goosebeny  (fmit) 
Yellow  pitaya  (fruit)  


Yard-long-bean  (pod) 
Persimmon  (fruit)  


Quarantine  pests 


Bactrocera  dorsalis  and  Bactrocera 

curcubitae. 

Ceratitis  capitata 

Ceratitis  capitata  and   Anastrepfia 

fraterculus. 
Cydia  fabivora.  Epinotia  aporema, 

and  Maruca  testulalis. 
Ceratitis  capitata 


Treatment 
(see  table  below) 


Cold  treatment. 

Cdd  treatment. 
Vapor  heat  treatment. 

Methyl  bromide. 

Cold  treatment. 


We  would  amend  the  PPQ  Treatment 
Manual  to  show  the  treatments  that 
would  b»  required  for  the  above 
commodities.  Based  on  research  that  we 
have  evaluated  and  approved  (for  cold 
treatment  for  Medfly,  we  also 
considered  the  results  of  a  cold 
treatment  evaluation  and  quantitative 
analysis  and  the  findings  of  USDA 
technicalexperts),  we  have  determined 
that  the  treatments  described  below  are 
effective  against  the  specified  pests. 
(The  research  data  and  findings  may  be 
obtained  from  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT.  The 
cold  treatment  evaluation  and  the 
quantitative  analysis  may  be  viewed  on 
the  Internet  at  http:// 
www.aphis.usda.gov/oa/clementine/ 
index.html.)  Therefore,  the  following 
treatments  would  be  added  to  the  PPQ 
Treatment  Manual  and  incorporated  by 
reference  into  7  CFR  300.1  for  the 


specified  commodity,  country,  emd 
quarantine  pest  combination:  - 

Treatments 

Cold  treatment  of  cape  gooseberries 
from  Colombia  and  persimmons  from 
Spain  for  Ceratitis  capitata 


Temperature 

Exposure 
period 
(days) 

34.5  "^F  (1.39  °C)  or  below  

18 

Temperature 

Exposure 
period 
(days) 

34  "F  (1.11  °C)  or  below 

35  =F  (1.67  "C)  or  below  

36  F  (2.22  °C)  or  below  

14 
16 
18 

Cold  treatment  of  longan  from  China 
for  Bactrocera  dorsaUs  and  Bactrocera 
curcubitae 


Temperature 

Exposure 
period 
(days) 

33.8  °F  (1  °C)  or  below  

13 

Vapor  heat  treatment  of  yellow  pitaya 
from  Colombia  for  Ceratitis  capitata  and 
Anasti-epba  fraterculus 

1.  Raise  temperature  of  the  fruit  using 
saturated  water  vapor  at  116.6  °F  until 
the  approximate  center  of  the  fruit 
reaches  114.8  °F  within  a  minimum 
time  period  of  4  hours. 

2.  Hold  fruit  temperature  at  114.8  °F 
or  above  for  20  minutes. 

If  post-treatment  cooling  is 
conducted,  wait  30  minutes  after  the 
treatment  to  start  the  forced  cooling 
process. 

Methyl  bromide  fumigation  ii^lS" 
vacuum  chamber  of  yard-long-bean  from 
Nicaragua  for  Cydia  fabivora,  Epinotia 
aporema,  and  Maruca  testulalis 


90  °F  (32.22  °C)  or  above 
80-89  °F  (26.67-31.67  °C) 
70-79  °F  (21.11-26.11  °C) 
60-69  °F  (15.56-20.56  °C) 

50-59  °F  (10-15  °CJ 

40-49  °F  (4.44-9.44  °C)  ... 


1.5 
1.5 
1.5 
1.5 
1.5 
1.5 


or 


Methyl  bromide  at  normal  atmospheric  pressure  (NAP)-tarpaulin  or  chamber — of  yard-long-bean  from  Nicaragua  for  Cydia 
fabivora,  Epinotia  aporema,  and  Maruca  testulalis 


Temperature 


80  °F  or  above 

70-79  °F  (1.11  °C) 
60-69  °F(1 .67  °C) 
50-59  °F  (2.22  °C) 


Dosage  rate 

(itvfooo 

«3) 


1.5 
2 

2.5 
3 


Minimum  con- 
centration readings 
(ounces)  at: 


0.5  hours 


19 
26 
32 
38 


2 

hours 


14 
19 
24 
29 


Okra  From  Haiti 

Under  §  319.56-2p,  okra  may 
ciurently  be  imported  under  certain 
conditions  into  the  United  States  from 
Mexico,  the  West  Indies,  and  certain 
countries  in  South  America.  West  Indies 
is  defined  in  §  319.56-2p(a)(3)(i)  as  the 
foreign  islands  lying  between  North  and 
South  America,  the  Caribbean  Sea,  and 
the  Atlantic  Ocean,  divided  into  the 
Bahamas,  the  Greater  Antilles,  and  the 
Lesser  Antilles  (including  the  Leeward 
Islands,  the  Windward  Islands,  and  the 
islands  north  of  Venezuela).  Although 
we  currently  allow  the  importation  of 
okra  from  Haiti  under  the  regulations  in 
§  319.5&-2p.  the  Haitian  Government 
has  requested  that  we  make  it  clear  that 
we  consider  Haiti  as  part  of  the  West 
Indies.  Therefore,  we  are  proposing  to 
amend  §  319.56-2p(a)(3)(i)  by  adding 
the  words  "(including  Hispaniola)" 
immediately  after  the  words  "Greater 
Antilles."  (Hispaniola  includes  Haiti 
and  the  Dominican  Republic.) 

Citrus  From  South  Africa 

Under  §  319.56-2q.  Clementines, 
grapefruits,  lemons,  minneolas.  navel 
oranges,  satsiunas.  and  Valencia  oranges 
may  currently  be  imported  into  the 
United  States  bom  the  Western  Cape 
Province  of  South  Africa  if  they  are  cold 
treated  and  accompanied  by  a 
phytosanitary  certificate  completed  by 
the  South  African  Ministry  of 
AghciUture.  The  Western  Cape  Province 
is  free  of  citrus  black  spot,  and  the 
required  cold  treatment  addresses  the 
risk  presented  by  other  pests  of  concern; 
i.e.,  the  false  codling  moth  and  fruit  flies 
of  the  genera  Ceratitis  and  Pterandrus. 


The  South  African  Government 
provided  APHIS  with  data  that 
demonstrate  that  the  Hartswater 
magisterial  district  in  the  Northern  Cape 
Province  of  South  Africa  is  also  free  of 
citrus  black  spot.  In  addition,  we  have 
determined  that  the  other  pests  of 
concern  in  the  Western  Cape  Province — 
the  false  codling  moth  and  fruit  flies  of 
the  genera  Ceratitis  and  Pterandrus — are 
also  the  only  other  pests  of  concern  in 
the  Hartswater  magisterial  district. 
Therefore,  we  propose  to  allow  citrus 
that  is  grown  in,  packed  in.  and  shipped 
from  the  Hartswater  magisterial  district 
in  the  Northern  Cape  Province  of  South 
Africa  to  be  imported  into  the  United 
States  under  the  conditions  prescribed 
in  §  319.56-2q.  We  would  also  correct 
the  spelling  of  Ceratitis  in  paragraph  (b) 
of  that  section. 

Peppers  From  Israel 

Section  319.56-2u  contains  the 
current  requirements  that  apply  to  the 
importation  into  the  United  States  of 
lettuce  and  peppers  from  Israel.  Under 
paragraph  (b)  of  that  section,  peppers 
imported  from  Israel  must,  among  other 
things,  be  packed  in  insect-proof 
containers  prior  to  movement  bom 
approved  screenhouses  in  the  Arava 
Valley  to  safeguard  them  bom 
quarantine  pests  and  hitchhikers. 
Although  this  requirement  ensures  that 
the  peppers  are  appropriately 
safeguarded  before  they  leave  the 
approved  screenhouses  in  which  they 
were  grown,  sorted,  and  packed,  the 
regidations  currently  do  not  address  the 
integrity  of  that  packaging  during  the 
peppers'  movement  through  Israel  for 


export  and  during  transit  to  the  United 
States.  Therefore,  we  are  proposing  to 
add  a  new  paragraph  (b)(8)  to  §  319.56- 
2u  to  require  that  the  insect-proof 
containers  remain  intact  during  transit 
and  be  intact  upon  arrival  in  the  United 
States.  While  the  regulations  currently 
specify  the  use  of  insect-proof 
containers,  we  believe  that  standard 
containers  [i.e.,  non-insect-proof  boxes) 
could  be  used  to  package  the  peppers  if 
those  boxes  were  completely  covered  by 
insect-proof  mesh  or  a  plastic  tarpaulin 
and  then  placed  inside  a  shipping 
container  for  transit  to  the  United 
States.  We  are,  therefore,  proposing  to 
amend  the  regulations  to  provide  for  the 
use  of  this  option  as  an  alternative  to 
individual  insect-proof  containers.  As 
an  added  precaution,  however,  we 
would  require  the  shipping  containers 
to  be  secured  with  a  nxunbered  seal 
applied  ^y  the  Israeli  Department  of 
Plant  Protection  and  Inspection  (DPP!)  if 
those  containers  will  be  moved  through 
any  fruit-fly-supporting  areas  during 
transit.  The  seal  number  would  have  to 
be  recorded  on  the  phytosanitary 
certificate  that  is  discussed  in  the  next 
paragraph.  These  proposed 
requirements  would  ensure  that  the 
peppers  are  protected  from  pests  diuing 
all  phases  of  their  movement  bom  the 
approved  screenhouses. 

While  the  regulations  in  paragraph  (a) 
of  S  319.56-2U  currently  require  that 
lettuce  bom  Israel  be  accompanied  by  a 
phytosanitary  certificate  issued  by  the 
Israeli  Ministry  of  Agricultiue. 
paragraph  (b)  of  that  section  does  not 
contain  a  similar  phytosanitary 
certificate  requirement  for  peppers.  To 
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improve  our  ability  to  verify  that 
peppers  from  Israel  were  grown  in 
accordance  with  the  conditions  of 
§  319.56-2u(b),  we  are  proposing  to  add 
a  new  paragraph  (b)(9)  that  would 
require  that  peppers  from  Israel  be 
accompanied  by  a  phytosanitary 
certificate  issued  by  the  Israeli  Ministry 
of  Agriculture  that  states  that  the 
peppers  were  grown,  packed,  and 
shipped  in  accordance  with  the 
requirements  of  §  319.56-2u{b). 

Citrus  From  Australia 

Currently,  the  regulations  in  §  319.56- 
2v  list  areas  in  Australia  that  APHIS  has 
determined  meet  the  criteria  of  the 
regulations  for  freedom  from  Medfly, 
the  Queensland  fruit  fly  (Dacus  tryoni 
[Frogg]}.  and  other  fruit  flies  that  attack 
citrus  in  Australia,  and  provide  that 
certain  citrus,  including  oranges, 
lemons,  limes,  mandarins  (including 
satsumas,  tangerines,  and  tangors),  and 
grapefruit  may  be  imported  into  the 
United  States  from  those  areas  without 
treatment  under  certain  conditions.  The 
Government  of  Australia  has  submitted 
data  from  surveys  showiitg  that  the 
following  additional  geographical 
subdivisions  of  the  Riverland  District  of 
South  Austraha,  called  "himdreds," 
meet  the  criteria  of  the  regulations  and 
ISPM  No.  4  for  freedom  ^m  destructive 
fruit  flies:  Eba,  Fisha,  Forster,  Hay, 
MuiUu),  Nildottie,  Paisley.  Ridley. 
Skuiray.  and  the  Parish  of  Onley  in  the 
Shire  of  Mildura.  Victoria.  Therefore, 
we  propose  to  amend  §  319.56-2v(a)(l) 
by  addbig  these  hundreds  to  the  list  of 
areas  from  which  citrus  may  be 
imported  into  the  United  States  without 
treatment  for  fruit  flies. 


TMMtaesFr 


I  Spain 


The  regulations  in  §  319.56-2dd 
currently  prescribe  certain  conditions 
under  which  pink  ot  red  tomatoes  can 
be  imported  into  the  United  States  from 
COTtain  locations  in  Spain.  These 
provisions  are  designed  to  ensure  that 
the  tomatoes  are  free  of  Medfly. 
Currently,  pink  or  red  tomatoes  grown 
in  greenhouses  that  are  registered  and 
inspected  by  the  Spanish  Ministry  of 
Agrioilture.  Fisheries,  and  Food 
(MAFF)  may  be  imported  from  the 
Almeria  Province  of  Spain  under  a 
systems  approach  that  stipulates  that: 

•  The  tomatoes  may  be  shipped  only 
from  December  1  through  April  30, 
inclusive; 

•  Two  months  prior  to  shipping,  and 
continuing  throu^  April  30,  MAFF 
must  set  and  maintain  Medfly  traps 
baited  with  trimedliue  inside  the 
greenhouses  at  a  rate  of  ioui  traps  per 
hectare.  In  all  areas  outside  the 
greenhouses  and  within  8  kilometers. 


including  urban  and  residential  areas, 
MAFF  must  place  Medfly  traps  at  a  rate 
of  four  traps  per  square  kilometer.  All 
traps  must  be  checked  once  every  7 
days; 

•  Capture  of  a  single  Medfly  in  a 
registered  greenhouse  will  immediately 
result  in  cancellation  of  exports  from 
that  greenhouse  until  the  source  of 
infestation  is  determined,  the  Medfly 
infestation  is  eradicated,  and  measures 
are  taken  to  preclude  any  future 
infestation.  Capture  of  a  single  Medfly 
within  2  kilometers  of  a  registered 
greenhouse  will  necessitate  increasing 
&ap  density  in  order  to  determine 
whether  there  is  a  reproducing 
population  in  the  area.  Capture  of  two 
Medflies  within  2  kilometers  of  a 
registered  greenhouse  and  within  a  1- 
month  time  period  will  result  in 
cancellation  of  exports  from  all 
registered  greenhouses  within  2 
kilometers  of  the  find  until  the  source 
of  infestation  is  determined  and  the 
Medfly  infestation  is  eradicated; 

•  MAFF  must  maintain  records  of 
trap  placement,  checking  of  traps,  and 
any  Medfly  captures,  and  must  make  the 
records  available  to  APHIS  upon 
request; 

•  Tlie  tomatoes  must  be  packed 
within  24  hours  of  harvest.  They  must 
be  safeguarded  by  a  fruit-fly-proof  mesh 
screen  or  plastic  tarpaulin  while  in 
transit  to  the  packing  house  and  while 
awaiting  packing,  and  packed  in  fruit- 
fly-proof  containers  for  transit  to  the 
airport  and  subsequent  shipping  to  the 
United  States.  Transit  throu^  othw 
fruit  fly-supporting  areas  is  jHvhilHted 
unless  the  fniit-fly-proof  amtainers  are 
sealed  by  MAFF  htaate  shipment  and 
the  official  seal  number  is  reomled  on 
the  phytosanitary  certificate;  and 

•  MAFF  is  responsible  for  export 
certification  inspection  and  issuance  of 
phytosanitary  certificates.  Each 
shipment  of  tomatoes  must  be 
accompanied  by  a  phytosanitary 
certificate  issued  by  MAFF  and  bearing 
the  declaration,  "These  tomatoes  were 
grown  in  registered  greenhouses  in 
Almeria  Province  in  Spain." 

The  Government  of  Spain  has 
provided  APHIS  with  data  that 
demonstrate  that  the  Murcia  Province 
and  the  municipalities  of  Albunol  and 
Carchuna  in  the  Granada  Province  of 
Spain  meet  the  criteria  of  the 
regulations  and  ISPM  No.  4  for  freedom 
from  Medfly.  In  addition,  the 
Government  of  Spain  has  stated  that 
pink  or  red  tomatoes  from  these  areas 
would  be  produced,  packed,  and 
shipped  in  accordance  with  the  systems 
approach  described  above.  Therefore, 
we  propose  to  amend  §§  319.56-2t  and 
319.56-2dd(a)(l)  and  (a)(7)  to  allow  the 


importation  of  pink  or  red  tomatoes 
grown  in  greenhouses  in  the  Murcia 
Province  and  the  mimicipalities  of 
Albuiiol  and  Carchuna  in  the  Province 
of  Granada  in  Spain. 

Packaging  Requirements  for  Tomatoes 
From  Spain,  France,  Morocco,  and 
Chile 

Under  §  319.56-2dd.  tomatoes  from 
Spain,  France,  Morocco,  and  Chile  must 
ciurently  be  shipped  in  fruit-fly-proof 
containers  to  safeguard  the  commodities 
frt>m  quarantine  pests  and  hitchhikers. 
The  r^ulations  currently  require  that 
the  tomatoes  be  safeguarded  by  fiuit-fly- 
proof  mesh  screen  or  plastic  tarpaulin 
while  in  transit  to  the  packing  house 
and  while  awaiting  packing,  and  packed 
in  fr\iit-fly-proof  containers  for  transit  to 
the  airport  and  subsequent  shipping  to 
the  United  States.  We  propose  to  add 
the  requirement  that  the  insect-proof 
containers  must  be  intact  upon  arrival 
in  the  United  States  to  §  319.56- 
2dd(a)(6)  for  Spain.  (bK5)  for  France, 
(c)(6)  for  Morocco,  and  (d)(2)  for  Chile. 
This  requirement  would  enable  us  to 
verify  that  the  imported  tomatoes  were 
packed  in  accordance  with  the 
regulations  to  prevent  iniiBstation  by 
quarantine  pests  at  hitchhikws.  We 
would  also  make  minor  changes  in  these 
paragraphs,  such  as  replacing  references 
to  "fruit-fly  jwoof  •  witii  "insoct-iwoof." 

Tonatoes  Vnm  Anatralia 

AtAeiequest  of  the  Australian 
GoKBnunest.-we  prc^KMe  to  amend 
§  319.56-2dd  to  tdlow  tomatoes  from 
Australia  to  be  imported  into  the  United 
States.  To  prevent  the  introduction  of 
Bactrocera  aquilonis  (Northom  Toritory 
fruit  fly),  B.  cucmnis  (cucumber  fly),  B. 
jarvis  Qarvis's  fruit  fly),  B.  neahunmahs 
Gesser  Queensland  fruit  fly),  B.  tryoni 
(Queensland  fruit  fly).  Medfly, 
Chiysodeixis  argentifem  (tobacco 
looper),  C.  erisoma  (greoi  garden 
looper),  Helicoverpa  armigera  {ccxn 
earworm,  cotton  boUworm,  tobacco 
budworm,  or  tomato  grub),  H. 
punctigera  (Australian  budwoim), 
Lamprolonchaea  brouniana  (metallic- 
green  tomato  fly),  Sceliodes  cordalis 
(eggfruit  caterpillar),  and  Spodoptera 
iituia  (cluster  caterpillar),  we  would 
allow  the  importation  of  tomatoes  from 
Australia  under  certain  conditions  that 
are  similar  to  the  conditions  under 
which  pink  or  red  tomatoes  from  other 
coimtries,  such  as  Spain,  may  be 
imported  into  the  United  States.  These 
proposed  conditions  include  the 
trapping  and  other  frmt-fly-specific 
measures  that  are  included  in  the 
conditions  under  which  pink  or  red 
tomatoes  may  be  imported  from  other 
countries.  In  addition,  the  risk 
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presented  by  the  non-fruit  fly  pests  of 
concern  (e.g.,  the  loopers,  worms,  and 
caterpillars  identified  above)  would  be 
mitigated  by  the  requirement  that  the 
tomatoes  be  grown  in  a  greenhouse.  The 
Australian  Quarantine  Inspection 
Service  (AQIS)  would  inspect  the 
greenhouse  to  ensiue  its  freedom  from 
all  pests  of  concern,  and  the  greenhouse 
itself  would  serve  as  a  barrier  to  the 
entry  of  those  pests.  Therefore,  we 
believe  that  the  following  requirements 
would  be  adequate  to  prevent  the 
introduction  of  quarantine  pests  into  the 
United  States  with  tomatoes  imported 
fitim  Australia: 

•  The  tomatoes  must  be  grown  in 
greenhouses  registered  with  and 
inspected  by  AQIS; 

•  Two  months  prior  to  shipping, 
AQIS  must  inspect  the  greenhouses  to 
establish  their  freedom  frtim  all  pests  of 
concern  and  set  and  maintain  fruit  fly 
traps  inside  the  greenhouses  and  around 
the  perimeter  of  the  greenhouses.  Inside 
the  greenhouses,  the  traps  must  be 
McPhail  traps,  and  they  must  be  set  at 
the  rate  of  six  per  hectare.  In  all  areas 
outside  the  greenhouse  and  within  8 
kilometers  of  the  greenhouse,  fruit  fly 
traps  must  be  placed  at  the  rate  of  at 
least  four  per  square  kilometer.  All  traps 
must  be  checked  at  least  every  7  days; 

•  Within  a  registered  greenhouse, 
capture  of  a  single  fruit  fly  or  other 
quarantine  pest  will  result  in  immediate 
cancellation  of  exports  from  that 
greenhouse  until  the  source  of  the 
infestation  is  determined,  the  infestation 
has  been  eradicated,  and  measures  are 
taken  to  preclude  any  future  infestation; 

•  Outside  of  a  registered  greenhouse, 
if  one  fruit  fly  of  any  type  is  found 
within  2  kilometers,  trap  density  and 
frequency  of  trap  inspection  must  be 
increased  to  detect  a  reproducing 
colony.  Capture  of  two  Medflies  or  three 
of  the  same  species  of  Bactrocera  within 
1  month  will  result  in  the  cancellation 
of  exports  from  all  registered 
greenhouses  within  2  kilometers  of  the 
find  until  the  source  of  the  infestation 

is  determined  and  the  fruit  fly 
infestation  is  eradicated; 

•  AQIS  must  maintain  records  of  trap 
placement,  checking  of  traps,  and  any 
fruit  fly  captures,  and  must  make  the 
records  available  to  APHIS  upon 
request;  and 

•  The  tomatoes  must  be  packed 
within  24  hours  of  harvest.  They  must 
be  safeguarded  by  an  insect-proof  mesh 
screen  or  plastic  tarpaulin  while  in 
transit  to  the  packing  house  or  while 
awaiting  packing.  They  must  be  placed 
in  insect-proof  cartons  or  securely 
covered  with  insect-proof  mesh  or 
plastic  tarpaulin  for  transport  to  the 
airport  or  other  shipping  point.  These 


safeguards  must  be  intact  upon  arrival 
in  the  United  States.  Transit  through 
other  fruit-fly-supporting  areas  is 
prohibited  unless  the  shipping 
container  is  sealed  by  AQIS  prior  to 
shipping  and  the  official  seal  nimiber  is 
recorded  on  the  phytosanitary 
certificate. 

To  verify  that  these  requirements  are 
being  met,  we  would  require  tomatoes 
from  Australia  to  be  accompanied  by  a 
phytosanitary  certificate  issued  by  AQIS 
stating  that  the  tomatoes  were  grown, 
packed,  and  shipped  in  accordance  with 
the  requirements  described  above. 

Peppers  From  Spain 

Section  319.56-2gg  currently  allows 
the  importation  of  peppers  from  the 
Almeria  Province  of  Spain  under  certain 
conditions  to  prevent  the  introduction 
of  Medfly  into  the  United  States.  Data 
provided  by  the  Spanish  Government 
show  that  the  Alicante  Province  of 
Spain  meets  the  criteria  of  the 
regulations  and  ISPM  No.  4  for  freedom 
from  Medfly.  We  believe  that  the 
following  conditions,  which  are  the 
same  as  those  contained  in  the  current 
regulations  for  peppers  from  Almeria 
Province,  would  be  adequate  to  prevent 
the  introduction  of  Medfly  into  ihe 
United  States  with  peppers  imported 
bom  the  Alicante  Ptovince  of  Spain: 

•  The  peppers  may  be  shipped  only 
from  December  1  through  April  30, 
inclusive; 

•  Begiiming  October  1 ,  and 
continuing  through  April  30,  the 
Ministry  of  Agriculture,  Fisheries,  and 
Food  (MAFF)  must  set  and  maintain 
Medfly  traps  baited  with  trimedlure 
inside  the  greenhouses  at  a  rate  of  four 
traps  per  hectare.  In  all  outside  areas, 
including  urban  and  residential  areas, 
within  8  kilometers  of  the  greenhouses, 
MAFF  must  set  and  maintain  Medfly 
traps  baited  with  trimedlure  at  a  rate  of 
four  traps  per  square  kilometer.  All 
traps  must  be  checked  every  7  days; 

•  Capture  of  a  single  Medfly  in  a 
registered  greenhouse  will  immediately 
halt  exports  from  that  greenhouse  until 
the  Deputy  Administrator  of  Plant 
Protection  and  Quarantine,  APHIS, 
determines  that  the  soiutre  of  infestation 
has  been  identified,  that  all  Medflies 
have  been  eradicated,  and  that  measures 
have  been  taken  to  preclude  any  future 
infestation.  Capture  of  a  single  Medfly 
within  2  kilometers  of  a  registered 
greenhouse  will  necessitate  increased 
trap  density  in  order  to  determine 
whether  there  is  a  reproducing 
population  in  the  area.  Capture  of  two 
Medflies  within  2  kilometers  of  a 
registered  greenhouse  during  a  1 -month 
period  will  halt  exports  from  all 
registered  greenhouses  within  2 


kilometers  of  the  capture  imtil  the 
source  of  infestation  is  determined  and 
all  Medflies  are  eradicated; 

•  The  peppers  must  be  safeguarded 
against  huit  fly  infestation  from  harvest 
to  export.  Such  safeguarding  includes 
covering  newly  harvested  peppers  with 
fruit-fly-proof  mesh  screen  or  plastic 
tarpaulin  while  in  transit  to  the  packing 
house  and  while  awaiting  packing,  and 
packing  the  peppers  in  fruit-fly-proof 
cartons,  or  cartons  covered  with  fruit- 
fly-proof  mesh  or  plastic  tarpaulin,  and 
placing  those  cartons  in  enclosed 
shipping  containers  for  transit  to  the 
airport  and  subsequent  shipment  to  the 
United  States; 

•  The  peppers  must  be  packed  for 
shipment  within  24  hours  of  harvest; 

•  During  shipment,  the  peppers  may 
not  transit  other  fruit-fly-supporting 
areas  imless  shipping  containers  are 
sealed  by  MAFF  with  an  official  seal 
whose  number  is  noted  on  the 
phj^osanitary  certificate;  and 

•  A  phytosanitary  certificate  issued 
by  MAFF  and  bearing  the  declaration. 
"These  peppers  were  grown  in 
registered  greenhouses  in  the  Alicante 
or  Almeria  Province  in  Spain,"  must 
accompany  the  shipment. 

Therefore,  we  propose  to  amend 
§  319.56-2gg(a)  by  adding  the  Alicante 
Province  of  Spain  to  the  areas  of  Spain 
bom  which  peppers  may  be  imported 
into  the  United  States. 

Paragraph  (e)  of  §  319.56-2gg 
currently  requires  that  the  peppers  be 
safeguarded  by  firuit-fly-proof  mesh 
screen  or  plastic  tarpaulin  while  in 
transit  to  the  packing  house  and  while 
awaiting  packing,  and  packed  in  fruit- 
fly-proof  containers  for  transit  to  the 
airport  and  subsequent  shipping  to  the 
United  States.  We  propose  to  add  to 
§  319.56-2gg(e)  the  requirement  that  the 
fruit-fly-proof  containers  must  be  intact 
upon  arrival  in  the  United  States.  This 
requirement  will  enable  us  to  verify  that 
the  imported  peppers  were  packed  in 
accordance  with  die  regulations  to 
prevent  infestation  by  quarantine  pests 
or  hitchhikers.  We  would  also  make 
minor  changes  in  this  paragraph,  such 
as  replacing  references  to  "fruit-fly 
proof  with  "insect-proof,"  to  improve 
clarity. 

Persimmons  From  the  Republic  of 
Korea 

We  propose  to  allow  persimmons  to 
be  imported  into  the  United  States  from 
the  Republic  of  Korea  under  certain 
conditions,  which  would  be  set  forth  in 
a  new  §  319.56-2kk.  Persimmons  can  be 
the  host  of  several  quarantine  pests  that 
can  be  detected  upon  inspection, 
including  Conogethes  punctiferalis 
(yellow  peach  moth),  Planococcus 
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kraunhiae  (Japanese  wisteria  cottony 
mealybug),  Stathmopoda  masinissa 
(persimmon  fruit  moth),  and 
Tenuipalpus  zhizhilashiviliae 
(persimmon  false  spider  mite).  Data 
from  the  Republic  of  Korea  indicate  that 
the  orchards  meet  the  criteria  of  the 
regulations  and  ISPM  No.  4  for  fireedom 
from  these  pests.  If  any  of  these  pests 
are  detected  in  an  oTchard,  exports  from 
that  orchard  would  be  canceled  until 
the  source  of  infestation  is  determined 
and  the  infestation  is  eradicated.  We 
would  require  that  the  orchard  where 
persimmons  are  grown  be  inspected  for 
quarantine  pests  by  the  Korean  national 
plant  quarantine  service  (NPQS)  at  least 
once  during  the  growing  season  and 
before  harvest.  We  would  also  require 
that  after  harvest,  the  Korean  NPQS 
inspect  the  persimmons  for  quarantine 
pests  before  the  persimmons  are  packed 
for  shipment  to  the  United  States.  In 
order  for  us  to  verify  that  the 
persimmons  are  free  of  quarantine  pests, 
we  would  require  the  persimmons  to  be 
accompanied  by  a  phytosanitary 
certificate  issued  by  the  Korean  NPQS 
stating  that  the  fruit  has  been  inspected 
and  is  free  of  quarantine  pests.  We 
would  require  shipping  boxes  to  be 
labeled  "Not  for  distribution  in  HI,  PR, 
VI,  and  Guam." 

We  believe  that  the  proposed 
inspection,  phytosanitary  certificate, 
jmd  labeling  requirements  described 
above  would  be  adequate  to  prevent  the 
introduction  of  quarantine  pests  into  the 
United  States  with  persimmons 
imported  from  the  Republic  of  Korea. 

Pennits 

Currently,  §319.56-3,  "Applications 
for  permits  for  importation  of  finiits  and 
vegetables,"  and  §319.56-4,  "Issuance 
of  permits,"  explain  the  permit 
procedures  for  importing  fruits  and 
vegetables.  We  are  proposing  to 
combine  and  revise  these  sections  to 
clarify  and  update  our  permit 
procedures.  These  provisions  would  be 
placed  in  a  new  §  319.56-3 
"Applications  for  permits  for 
importation  of  fruits  and  vegetables; 
issuance  of  permits." 

The  current  regulations  provide  the 
option  that  applications  may  be  made 
by  telegraph.  To  update  the  regulations, 
we  would  provide  the  public  an  option 
to  apply  for  and  obtain  permits 
electronically.  We  would  issue 
electronic  permits  if  the  importer 
applied  electronically,  and  written 
permits  if  the  importer  applied  in 
writing.  We  would  also  add  a  provision 
that  oral  permits  may  be  issued  in  cases 
where  no  other  importations  are 
considered  and  the  commodity  is 
admissible  with  only  inspection.  We 


would  clarify  the  permit  application 
and  issuance  process,  explaining  that 
permits  can  be  either  general  or  specific. 
General  permits  are  provided  for 
specified  items  in  §  319.56-2(b),  (c),  and 
(d),  and  specific  permits  are  required  for 
all  other  ftiiits  and  vegetables  that  are 
enterable  under  the  regulations. 

We  propose  to  add  a  new  section 
§  319.56-4,  "Amendment,  denial,  or 
withdrawal  of  permits."  Section  319.56- 
4  would  provide  that  the  Administrator 
may  amend,  deny,  or  withdraw  a  permit 
at  any  time  if  he  or  she  has  determined 
that  it  was  necessary  to  do  so  due  to  the 
risk  of  introducing  quarantine  pests  into 
the  United  States.  This  change  would 
provide  APHIS  with  additional 
flexibility  to  prevent  the  introduction  of 
quarantine  pests  into  the  United  States. 
In  addition,  this  section  would  also 
provide  procedures  for  appealing  or 
requesting  hearings  concerning  the 
amendment,  denial,  or  withdrawal  of 
permits.  This  section  would  be  similar 
to  the  provisions  in  §  319.a-3  for  foreign 
cotton  and  covers  and  §  319.40—4  for 
logs,  lumber,  and  other  xmmanufactured 
wood. 

Inspection  and  Other  Requirements  at 
the  Port  of  First  Arrival 

Section  319.56-6  of  the  current 
regulations  contains  requirements  for 
the  inspection  and  disinfection  of 
imported  fruits  and  vegetables  at  the 
port  of  first  arrival.  This  section 
provides,  among  other  things,  that  all 
imported  fruits  and  vegetables,  as  a 
condition  of  entry,  must  be  subject  to 
inspection,  disinfection,  or  both,  at  the 
port  of  first  arrival,  as  may  be  required 
by  an  inspector.  Paragraph  (b), 
"Assembly  for  inspection."  currently 
reads,  "The  owner  or  agent  of  the  owner 
shall  assemble  imported  frxiits  and 
vegetables  for  inspection  at  the  port  of 
first  arrival,  or  at  any  other  place 
prescribed  by  an  inspector,  at  a  place 
and  time  and  in  a  maimer  designated  by 
an  inspector."  This  requirement  is 
necessary  so  that  an  inspector  can 
examine  the  fruits  and  vegetables  to 
determine  if-they  are  free  of  pests  and 
otherwise  eligible  for  entry  or  if  they 
require  treatment  as  a  condition  of 
entry. 

To  improve  compliance  with  and 
enforcement  of  the  regulations,  we 
propose  to  amend  paragraph  (b)  to 
specify  that  imported  fruits  and 
vegetables  must  be  fully  disclosed  at  the 
port  of  first  arrival.  The  owner  or  agent 
would  have  to  disclose  the  type, 
quantity,  and  country  of  origin  of  all 
fruits  and  vegetables  contained  in  a 
shipment  on  an  invoice  or  similar 
document  and  provide  that  document  to 
an  inspector  prior  to  moving  the  fruit  or 


vegetable  from  the  port.  We  would  also 
make  nonsubstantive  amendments  to 
the  paragraph  to  improve  readability. 

Currently,  paragraph  (d)  of  §  319.56- 
6,  "Release  for  movement,"  provides 
that  imported  fiuits  and  vegetables  may 
not  be  moved  from  the  port  of  first 
arrival  imtil  an  inspector  has  released 
them,  has  determined  that  they  need  to 
be  reinspected,  cleaned,  or  treated  at  the 
port  of  first  arrival  or  at  another  place, 
or  has  determined  that  they  must  be 
exported  from  the  United  States.  We 
propose  to  amend  the  paragraph  to 
make  it  clear  that  a  fruit  or  vegetable 
may  not  be  moved  from  the  port  of 
arrival  until  an  inspector  has  authorized 
its  movement.  We  also  propose  to 
specify  additional  alternatives  under 
which  an  inspector  may  authorize  the 
movement  of  a  finit  or  vegetable  [i.e., 
after  an  inspector  has  waived  inspection 
of  a  fruit  or  vegetable  or  determined  that 
it  needs  to  be  destroyed  at  another 
location).  The  amended  paragraph 
would  provide  that  a  fruit  or  vegetable 
may  only  be  moved  from  a  port  of 
arrival  after  an  inspector  has: 

•  Inspected  the  fruit  or  vegetable  and 
released  it; 

•  Ordered  treatment  at  the  port  of 
first  arrival  and,  after  treatment, 
released  it; 

•  Authorized  movement  to  another 
location  for  treatment,  further 
inspection,  or  destruction; 

•  Ordered  the  fruit  or  vegetable  to  be 
re-exported;  or 

•  Waived  the  inspection. 

We  believe  these  changes  would 
improve  compliance  with  and 
enforcement  of  the  regulations. 

Miscellaneous  Changes 

The  treatment  schedule  for  fumigating 
apples  and  pears  from  Australia  and 
New  Zealand  with  methyl  bromide  in 
§  319.56-2j(a)(2)  incorrectly  lists  the 
exposure  period  to  methyl  bromide  as 
2V2  hours.  The  correct  2-hour  exposure 
period  is  contained  in  the  PPQ 
Treatment  Manual,  which  is 
incorporated  by  reference  in  §  300.1. 
Given  that  the  treatment  schedule  is  in 
_  the  PPQ  Treatment  Manual,  we  propose 
to  remove  the  treatment  schedule  frxim 
§  319.56-2j(a){2)  and  refer  to  the  PPQ 
Treatment  Manual.  This  would 
eliminate  duplication  of  the  treatment 
procedures  and  eliminate  the  error 
contained  in  §  319.56-2j(a)(2).  We 
would  replace  references  to  the 
treatment  in  §  319.56-2j(a)(2)  with 
references  to  the  PPQ  Treatment  Manual 
and  make  other  nonsubstantive  changes 
in  §  319.56-2J. 
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Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12866.  The  rule 
has  been  determined  to  be  not 
significant  for  the  purposes  of  Executive 
Order  12866  and,  therefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget. 

In  accordance  vdth  5  U.S.C.  603,  we 
have  performed  an  initial  regulatory 
flexibility  analysis,  which  is  set  out 
below,  regarding  the  economic  effects  of 
this  proposed  rule  on  small  entities. 
Based  on  the  information  we  have,  there 
is  no  reason  to  conclude  that  adoption 
of  this  proposed  rule  would  result  in 
any  significant  economic  effect  on  a 
substantial  number  of  small  entities. 
However,  we  do  not  currently  have  all 
of  the  data  necessary  for  a 
comprehensive  analysis  of  the  effects  of 
this  proposed  rule  on  small  entities. 
Therefore,  we  are  inviting  comments  on 
potential  effects.  In  particular,  we  are 
interested  in  determining  the  number 
and  kind  of  small  entities  that  may 
inciu  benefits  or  costs  from  the 
implementation  of  this  proposed  rule. 

Under  the  Plant  Protection  Act  (7 
U.S.C.  7701-7772).  the  Secretary  of 
Agriculttue  is  authorized  to  regulate  the 
importation  of  plants,  plant  products, 
and  other  articles  to  prevent  the 
introduction  of  plant  pests  into  the 
United  States  or  the  dissemination  of 
plant  pests  within  the  United  States. 

We  are  proposing  to  amend  the  fruits 
and  vegetables  regulations  to  list  a 
number  of  fruits  and  vegetables  bom 
certain  parts  of  the  world  as  eligible, 
under  specified  conditions,  for 
importation  into  the  United  States.  All 
of  die  fruits  and  vegetables,  as  a 
condition  of  entry,  would  be  inspected 
and  subject  to  such  disinfection  at  the 
port  of  first  arrival  as  may  be  required 
by  a  USDA  inspector.  In  addition,  some 
of  the  fruits  and  vegetables  would  be 
required  to  meet  other  special 
conditions.  This  action  would  provide 
the  United  States  with  additional  kinds 
and  sources  of  fruits  and  vegetables 
while  continuing  to  provide  protection 
against  the  introduction  and  spread  of 
quarantine  pests. 

We  are  also  proposing  to  recognize 
areas  in  several  countries  as  free  from 
certain  fruit  flies;  remove  the  Province 
of  Arica  in  Chile  as  an  area  free  from 
Medfly;  amend  the  packing 
requirements  for  certain  commodities; 
expand  locations  in  the  northeastern 
United  States  where  cold  treatment  can 
be  conducted;  update  and  clarify 
restrictions  on  entry  of  fruits  and 
vegetables;  update  and  clarify  permit 
procedures  including  amendment, 


denial,  or  withdrawal  of  permits; 
require  full  disclosure  of  frmts  and 
vegetables  at  the  port  of  first  arrival  and 
clarify  the  conditions  under  which  they 
are  released  for  movement;  and  make 
other  miscellaneous  changes. 

Availability  of  Data 

For  some  of  the  conunodities 
proposed  for  importation  into  the 
United  States  in  this  document,  data  on 
the  levels  of  production  are  unavailable 
for  a  niunber  of  reasons.  Some  of  these 
commodities  are  not  produced  in 
significant  quantities  either  in  the 
United  States  or  in  the  country  that 
would  be  exporting  the  commodity  to 
the  United  States.  In  fact,  many  of  the 
fruits  and  vegetables  that  could  be 
eligible  for  importation  are  produced 
mainly  in  a  noncommercial  setting. 
Generally,  statistical  data  are  less 
available  for  commodities  produced  in 
small  quantities  when  compared  to  a 
country's  more  widely  or  commercially 
produced  commodities.  The  imcertainty 
surrounding  the  cost  and  availability  of 
transportation  and  the  demand  for  the 
conunodity  in  the  United  States 
increases  the  difficulty  in  obtaining 
estimates  of  the  potential  volume  of 
commodities  exported  from  foreign 
countries  to  the  United  States. 

Effects  on  Small  Entities 

Data  on  the  number  and  size  of  U.S. 
producers  of  the  various  commodities 
proposed  for  importation  into  the 
United  States  in  this  document  are  not 
available.  However,  since  most  fruit  and 
vegetable  farms  are  small  by  Small 
Business  Administration  standards,  it  is 
likely  that  the  majority  of  U.S.  farms 
producing  the  commodities  discussed 
below  are  small.  Potential  economic 
effects  that  could  occur  if  this  proposal 
is  adopted  are  discussed  below  by 
conunodity  and  country  of  origin. 

Citrus  From  Australia 

The  regulations  contain  provisions  for 
the  importation  of  citrus  from  certain 
areas  in  Australia.  In  this  document,  we 
are  proposing  to  add  new  areas  in 
Australia  from  which  citrus  may  be' 
imported  into  the  United  States.  In 
2001.  the  United  States  produced  almost 
15  million  metric  tons  of  citrus, 
exported  28,012  metric  tons,  and 
imported  98,065  metric  tons.  Australia 
produced  604,000  metric  tons  of  citrus, 
which  is  4  percent  of  the  total  U.S. 
production,  and  imported  512  metric 
tons  in  2001.  While  the  volume  of 
Australian  citrus  exports  is  unknown, 
the  value  of  citrus  exports  is  $37,000,  as 
compared  to  the  U.S.  export  value  of     . 
citrus  in  2001  of  over  $16.5  million. 
Because  the  U.S.  production  of  citrus  is 


supplemented  with  citrus  imports  in 
order  to  satisfy  the  domestic  demand, 
we  do  not  believe  that  allowing  the 
importation  of  citrus  from  additional 
areas  in  Australia  would  have  a 
significant  effect  on  either  U.S. 
consumers  or  producers.  In  addition,  we 
believe  that  U.S.  consumers  of  citrus 
would  benefit  from  the  increase  in  its 
supply  and  availability. 

Tomatoes  From  Australia 

In  2000,  the  United  States  produced 
over  11  million  metric  tons  of  tomatoes, 
exported  208,564  metric  tons,  and 
imported  730,063  metric  tons.  Australia 
produced  413,617  metric  tons  of 
tomatoes,  which  is  less  than  the  U.S. 
total  imports,  and  exported  3,807  metric 
tons  in  2000.  Because  the  U.S. 
production  of  tomatoes  is  supplemented 
with  tomato  imports  in  order  to  satisfy 
the  domestic  demand,  we  do  not  believe 
that  allowing  the  importation  of 
tomatoes  from  Australia  would  have  a 
significant  effect  on  either  U.S. 
consumers  or  producers. 

Peppers  From  Chile 

From  1997  to  2000,  the  United  States 
production  of  peppers  (Capsicum 
armuum)  increased  30  percent,  fixim 
678,000  metric  tons  to  885,000  metric 
tons.  However,  the  U.S.  demand  for 
imports  of  peppers  increased  by  70 
percent  during  the  same  time  period. 
Although  no  trade  data  on  peppers  from 
Chile  are  available,  we  do  not  believe 
that  peppers  imported  from  Chile  would 
have  a  significant  impact  on  U.S. 
producers  or  other  small  entities. 


Fennel  From  El  Salvador 

While  no  data  are  available  on  the 
production  of  fennel  in  the  United 
States  or  in  El  Salvador,  in  2000,  the 
United  States  imported  fennel  seeds 
valued  at  a  total  of  $3,762,000  and 
exported  fennel  seed  valued  at  a  total  of 
$80,000,  indicating  a  demand  for  fennel 
in  the  United  States.  Therefore,  we 
believe  that  fennel  imported  into  the 
United  States  from  El  Salvador  would 
not  have  a  significant  impact  on  U.S. 
producers  of  fennel  or  on  other  smaU 
entities.  We  also  believe  that  U.S. 
consumers  of  feimel  seed  would  benefit 
frtam  the  increase  in  supply  and 
availability. 

Rambutan  From  Guatemala 

There  are  no  data  available  regarding 
production  of  rambutan  by  the  United 
States.  In  Guatemala,  only  one  280,000 
square-meter  farm  commercially 
produces  rambutan.  Recent  production 
data  for  rambutan  in  Guatemala  indicate 
about  117  metric  tons  are  produced  per 
year.  We  believe  any  exports  to  the 
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United  States  would  be  minimal  and 
would  not  have  any  significant 
economic  effect  on  U.S.  producers, 
whether  small  or  large,  or  consumers. 

Figs  From  Mexico 

According  to  the  Food  and 
Agriculture  Organization  of  the  United 
Nations,  from  1997  to  2000,  the  United 
States  produced  an  average  of  47,000 
metric  tons  of  fresh  figs  per  year.  The 
U.S.  production  of  fresh  figs  remained 
stable  for  those  4  years,  but  U.S.  imports 
of  fresh  figs  increased  from  221  metric 
tons  in  1997  to  427  metric  tons  in  2000, 
indicating  an  increase  in  the  demand  for 
fresh  figs  in  the  United  States.  From 
1997  to  2000,  Mexico  produced  an 
average  of  3,000  metric  tons  of  fresh  figs 
per  year.  If  this  proposed  rule  is  adopted 
and  importation  of  figs  from  Mexico 
commences;  we  do  not  expect  a 
significant  economic  effect  on  U.S. 
producers,  whether  small  or  large,  or 
consumers,  because  the  U.S.  demand  for 
figs  appears  to  be  exceeding  the  U.S. 
production  of  fresh  figs. 

Citrus  From  South  Africa 

The  regulations  contain  provisions  for 
the  importation  of  citrus  from  the 
Western  Cape  Province  of  South  Africa. 
In  this  document,  we  are  proposing  to 
add  the  Hartswater  magisterial  district 
in  the  Northern  Cape  Province  of  South 
Africa  to  the  areas  from  which  citrus 
can  be  imported  into  the  United  States. 
In  2001,  the  United  States  produced 
almost  15  million  metric  tons  of  citrus, 
exported  28,012  metric  tons,  and 
imported  98,065  metric  tons.  South 
Africa  produced  1,420,614  metric  tons 
of  citrus,  which  is  9  percent  of  the  total 
U.S.  production,  with  no  imports  or 
exports  in  2001 .  Because  the  U.S. 
production  of  citrus  is  supplemented 
with  citrus  imports  in  order  to  satisfy 
the  domestic  demand,  we  do  not  believe 
that  expanding  the  areas  from  which  the 
United  States  may  import  citrus  from 
South  Africa  woiild  have  a  significant 
effect  on  either  U.S.  consumers  or 
producers.  In  addition,  we  believe  that 
U.S.  consumers  of  citrus  would  benefit 
from  the  increase  in  its  supply  and 
availability. 

Peppers  From  Spain 

From  1997  to  2000,  the  United  States 
production  of  peppers  (Capsicum 
annuum)  increased  30  percent,  from 
678,000  metric  tons  to  885,000  metric 
tons.  However,  the  U.S.  demand  for 
imports  of  peppers  increased  by  70 
percent  during  the  same  time  period.  In 
2000,  the  United  States  produced 
885,630  metric  tons  of  peppers  and 
exported  71,478  metric  tons.  Of  the 
346,654  metric  tons  of  peppers  that  the 


United  States  imported  in  2000,  2,269 
metric  tons,  or  less  than  1  percent,  were 
imported  bom.  the  Almeria  Province  of 
Spain.  If  this  proposed  rule  is  adopted, 
then  the  United  States  could  accept 
imports  of  peppers  from  the  additional 
province  of  Alicante  in  Spain. 
Considering  that  the  U.S.  production  of 
peppers  is  supplemented  with  imports 
of  peppers  in  order  to  satisfy  the 
domestic  demand,  we  do  not  believe 
that  allowing  the  importation  of 
tomatoes  from  an  additional  province  in 
Spain  would  have  a  significant  effect  on 
either  U.S.  consumers  or  producers. 

Tomatoes  From  Spain 

In  2000.  the  United  States  produced 
over  11  million  metric  tons  of  tomatoes, 
exported  208,564  metric  tons,  and 
imported  730,063  metric  tons.  Of  the 
tomatoes  imported  into  the  United 
States,  5,650  metric  tons,  or  less  than  1 
percent,  were  imported  from  Spain. 
Considering  that  the  U.S.  production  of 
tomatoes  is  supplemented  with  imports 
of  tomatoes  in  order  to  satisfy  the 
domestic  demand,  we  do  not  believe 
that  allowing  the  importation  of  pink  or 
red  tomatoes  from  the  municipalities  of 
Albunol  and  Carchuna  in  the  Granada 
Province  in  Spain  would  have  a 
significant  effect  on  either  U.S. 
consumers  or  producers. 

Request  for  Data 

Due  to  the  unavailability  of  data,  we 
are  unable  to  determine  the  effectthis 
proposed  rule  would  have  on  U.S. 
producers  or  consumers  of  several 
commodities.  Therefore,  we  are 
requesting  the  public  to  provide  APHIS 
with  any  available  data  regarding  the 
production  of  the  following 
commodities  in  the  United  States  and  in 
the  following  countries: 

•  Rambutan  from  Belize. 

•  Longan  from  China. 

•  Cape  gooseberries  and  yellow 
pitaya  from  Colombia. 

•  Rambutan  from  Costa  Rica. 

•  German  chamomile,  loroco,  oregano 
or  sweet  marjoram,  parsley,  rambutan, 
rosemary,  waterlily  or  lotus,  and  yam- 
bean  or  Jicama  root  from  El  Salvador. 

•  Waterlily  or  lotus,  fennel,  and 
German  chamomile  from  Guatemala. 

.  •  Rambutan,  German  chamomile, 
loroco,  waterlily  or  lotus,  yam-bean, 
basil,  and  oregano  from  Honduras. 

•  Rambutan  fitim  Mexico. 

•  Rambutan,  German  chamomile, 
loroco.  waterlily  or  lotus,  fennel,  and 
yard-long  bean  from  Nicaragua. 

•  Rambutan  from  Panama. 

•  Persimmons  from  Spain. 

Persimmons  From  the  Republic  of  Korea 

In  the  United  States,  persinunons  are 
a  specialty  crop  produced  on  a  small 


scale  mainly  in  California  and  Texas: 
thus,  no  data  on  the  U.S.  production  of 
persimmons  are  available.  Therefore,  we 
are  imable  to  determine  the  effect  this 
proposed  rule  would  have  on  U.S. 
producers  or  consimiers  of  persimmons. 
We  are  requesting  the  public  to  provide 
APHIS  with  any  available  data  regarding 
production  of  persimmons  in  the  United 
States.  In  2000,  Korea  produced  288,000 
metric  tons  of  persimmons,  imported  2 
metric  tons,  and  exported  4,258  metric 
tons. 

Yam-bean  From  Nicaragua 

There  are  no  data  available  regarding 
production  of  yam-bean  or  Jicama  root 
in  the  United  States.  While  the 
production  of  yam-bean  or  Jicama  root 
in  Nicaragua  has  remained  stable  for  the 
past  3  years  at  approximately  133,000 
metric  tons  per  year,  we  are  unable  to 
determine  the  effect  any  potential 
imports  of  yam-bean  would  have  on 
U.S.  producers  or  consumers.  We  are 
requesting  the  public  to  provide  APHIS 
with  any  available  data  regarding 
production  of  yam-bean  in  the  United 
States. 

This  proposed  rule  contains 
information  collection  requirements, 
which  have  been  submitted  for  approval 
to  the  Office  of  Management  and  Budget 
(see  "Paperwork  Reduction  Act"  below). 

Executive  Order  12988 

This  proposed  rule  would  allow 
certain  fruits  and  vegetables  to  be 
imported  into  the  United  States  from 
certain  parts  of  the  world.  If  this 
proposed  rule  is  adopted.  State  and 
local  laws  and  regulations  regarding  the 
importation  of  fruits  and  vegetables 
under  this  rule  would  be  preempted 
while  the  fruits  and  vegetables  are  in 
foreign  conunerce.  Fresh  fruits  and 
vegetables  are  generally  imported  for 
inunediate  distribution  and  sale  to  the 
consuming  public  and  would  remain  in 
foreign  commerce  until  sold  to  the 
ultimate  consumer.  The  question  of 
when  foreign  commerce  ceases  in  other 
cases  must  be  addressed  on  a  case-by- 
case  basis.  If  this  proposed  rule  is 
adopted,  no  retroactive  effect  will  be 
given  to  this  rule,  and  this  rule  will  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

In  accordance  with  section  3507(d)  of 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  information 
collection  or  recordkeeping 
requirements  included  in  this  proposed 
rule  have  been  submitted  for  approval  to 
the  Office  of  Management  and  Budget 
(OMB).  Please  send  written  comments 
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to  the  Office  of  Information  and 
Regulatory  Affairs,  OMB,  Attention: 
Desk  Officer  for  APHIS,  Washington,  DC 
20503.  Please  state  that  your  comments 
refer  to  Docket  No.  02-026-1.  Please 
send  a  copy  of  your  comments  to:  (1) 
Docket  No.  02-026-1,  Regulatory 
Analysis  and  Development,  PPD, 
APHIS,  Station  3C71,  4700  River  Road 
Unit  118,  Riverdale,  MD  20737-1238, 
and  (2)  Clearance  Officer,  OCIO.  USDA, 
room  404-W,  14th  Street  and 
Independence  Avenue  SW., 
Washington,  DC  20250.  A  comment  to 
OMB  is  best  assured  of  having  its  full 
effect  if  OMB  receives  it  within  30  days 
of  publication  of  this  proposed  rule. 

In  this  docimient,  we  are  proposing  to 
allow  a  nvmiber  of  fruits  and  vegetables 
from  certain  countries  of  the  world  to  be 
imported  into  the  United  States,  under 
specified  conditions.  Before  entering  the 
United  States,  all  of  the  fruits  and 
vegetables  would  be  subject  to 
inspection  and  disinfection  at  the  port 
of  first  arrival  in  the  United  States  to 
ensure  that  no  plant  pests  are 
inadvertently  brought  into  the  United 
States.  These  precautions,  along  with 
other  requirements,  would  ensure  that 
these  items  can  be  imported  into  the 
United  States  with  a  minimal  risk  of 
introducing  exotic  plant  pests  such  as 
fruit  flies. 

Allowing  these  fruits  and  vegetables 
to  be  imported  will  i>ecessitate  the  use 
of  certain  information  collection 
activities,  including  the  completion  of 
import  permits,  phytosanitary 
certificates,  and  fruit  fly  monitoring 
records. 

We  are  soliciting  comments  from  the 
public  (as  well  as  affected  agencies) 
concerning  our  proposed  information 
collection  and  recordkeeping 
requirements.  These  comments  will 
help  us: 

(1)  Evaluate  whether  the  proposed 
information  collection  is  necessary  for 
the  proper  performance  of  our  agency's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  Evaluate  the  accuracy  of  our 
estimate  of  the  biuden  of  the  proposed 
information  collection,  including  the 
validity  of  the  methodology  and 
assimiptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
information  collection  on  those  who  are 
to  respond  (such  as  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology;  e.g.,  permitting 
electronic  submission  of  responses). 


Estimate  of  burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  0.1248  hours  per 
resjponse. 

nespondents:  U.S.  importers  of  friiits 
and  vegetables;  plant  health  officials  of 
exporting  countries. 

Estimated  annual  number  of 
respondents:  626. 

Estimated  aimual  number  of 
responses  per  respondent:  2.7635. 

Estimated  annual  number  of 
responses:  1 ,730. 

Estimated  total  annual  burden  on 
respondents:  216  hours.  (Due  to 
averaging,  the  total  annual  burden  hours 
may  not  equal  the  product  of  the  aimual 
number  of  responses  multiplied  by  the 
reporting  burden  per  response.) 

Copies  of  this  information  collection 
can  be  obtained  frt)m  Mrs.  Celeste 
Sickles,  APHIS'  Information  Collection 
Coordinator,  at  (301)  734-7477. 

List  of  Subjects 

7  CFR  Part  300 

Incorporation  by  reference,  Plant 
diseases  and  pests.  Quarantine. 

7  CFR  Part  319 

Bees,  Coffee,  Cotton,  Fruits,  Honey, 
Imports,  Incorporation  by  reference. 
Logs,  Nursery  Stock,  Plant  diseases  and 
pests.  Quarantine,  Reporting  and 
recordkeeping  requirements.  Rice, 
Vegetables. 

Accordingly,  we  propose  to  amend  7 
CFR  parts  300  and  319  as  follows: 

PART  300— INCORPORATION  BY 
REFERENCE 

1.  The  authority  citation  for  part  300 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C.  7701-7772;  7  CFR  2.22. 
2.80,  and  371.3. 

2.  In  §  300.1,  paragraph  (a)  would  be 
amended  as  follows: 

a.  In  paragraph  (a)(3),  by  removing  the 
word  "and." 

b.  In  paragraph  (a)(4),  by  removing  the 
period  and  adding  the  word  ";  and"  in 
its  place. 

c.  By  adding  a  new  paragraph  (a)(5)  to 
read  as  follows: 

S  300.1    Plant  Protection  and  Ouarantina 
Treatment  Manual. 

(a)*  *  * 

(5)  Treatments  TlOl-k-2,  TlOl-k-2- 
1,  Tl06-e,  TlD7-a,  and  T107-J 

dated . 

***** 

3.  A  new  §  300.5  would  be  added  to 
read  as  follows: 

§300^    International  Standards  for 
Phytoeanltary  Measures. 

(a)  The  International  Standards  for 
Phytosanitary  Measures  No.  4, 


"Requirements  for  the  establishment  of 
pest  fi'ee  areas,"  which  was  published 
February  1996  by  the  International  Plant 
Protection  Convention  of  the  United 
Nations'  Food  and  Agriculture 
Organization  has  been  approved  for 
incorporation  by  reference  in  7  CFR 
chapter  III  by  the  Director  of  the  Office 
of  the  Federal  Register  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 

(b)  Availability.  Copies  of 
International  Standards  for 
Phytosanitary  Measures  No.  4: 

(1)  Are  available  for  inspection  at  the 
Office  of  the  Federal  Register  Library, 
800  North  Capitol  Street  NW.,  Suite  700, 
Washington,  DC;  or 

(2)  May  be  obtained  by  writing  to 
Phytosanitary  Issues  Management. 
Operational  Support,  PPQ,  APHIS,  4700 
River  Road  Unit  140,  Riverdale,  MD 
20737-1236;  or 

(3)  May  be  viewed  on  the  APHIS  Web 
site  at  http://www.aphis.usda.gov/ppq/ 
pim/standards/.  ^ 

PART  319-f  OREIGN  QUARANTINE 
NOTICES 

4.  The  authority  citation  for  part  319 
would  be  revised  to  read  as  follows: 

Authority:  7  U.S.C.  450.  7711-7714,  7718. 
7731,  7732.  7751-7754.  and  7760;  21  U.S.C. 
136  and  136a:  7  CFR  2.22,  2.80,  and  371.3. 

§319.56    [Amended] 

5.  In  §  319.56,  paragraph{a){2),  the 
words  "injurious  insects,  including  fruit 
and  melon  flies  (Tephritidae)"  would  be 
removed  and  the  words  "quarantine 
pests"  would  be  added  in  their  place. 

6.  Section  319.56-1  would  be 
amended  by  adding,  in  alphabetical 
order,  new  definitions  for  general 
permit,  permit,  quarantine  pest,  and 
specific  permit  to  read  as  follows: 

§319.5fr-1    Definitions. 

*        *        •        •        • 

General  permit.  An  authorization 
contained  in  §  319.56-2(b),  (c),  or  (d)  for 
any  {>erson  to  import  the  articles  named 
by  the  general  permit,  in  accordance 
with  the  requirements  specified  by  the 
general  permit,  without  being  issued  a 
specific  permit. 
***** 

Permit.  A  written  or  oral 
authorization,  including  by  electronic 
methods,  to  import  fruits  or  vegetables 
in  accordance  with  the  regulations  in 
this  subpart. 
***** 

Quarantine  pest.  A  pest  of  potential 
economic  importance  to  the  area 
endangered  by  it  and  not  yet  present 
there,  or  present  but  not  widely* 
distributed  there  and  being  officially 
controlled. 
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Specific  permit.  An  authorization 
issued  by  APHIS  to  a  person  to  import 
a  particular  fruit  or  vegetable  from  a 
specified  country  in  accordance  with 
th0  requirements  of  this  subpart  and  any 
additional  conditions  that  may  be 
assigned. 

7.  Section  319.56-2  would  be 
amended  as  follows: 

a.  In  paragraph  (e),  by  revising  the 
introductory  text  to  read  as  set  forth 
below. 

b.  In  paragraph  (e)(1),  by  removing  the 
words  "injurious  insects,  including  fruit 
and  melon  flies  (Tephritidae)"  and 
adding  the  words  "quarantine  pests"  in 
their  place. 

c.  In  paragraph  (e)(2),  by  removing  the 
words  "injurious  insects  that  attack  it" 
and  adding  the^words  "quarantine 
pests"  in  their  place. 

d.  In  paragraph  (e)(3),  by  removing  the 
words  ",  its  importation  can  be 
authorized  without  risk,  ";  and  by 
removing  the  words  "injurious  insects" 
and  adding  the  words  "quarantine 
pests"  in  their  place. 

e.  In  paragraph  (e)(4),  by  removing  the 
words  ".its  importation  can  be 
authorized  without  risk,";  by  removing 
the  words  "certain  injurious  insects", 
"injurious  insects",  and  "certain 
insects"  and  adding  the  words 
"quarantine  pests"  in  their  place. 

f.  By  revising  paragraphs  (f)  and  (h)  to 
read  as  set  forth  below. 

g.  In  paragraph  (j),  by  adding  the 
words  "except  Arica"  immediately  after 
the  words  "ail  Provinces  in  Chile". 

§  31 9.56-2    Restrictions  on  entry  of  fruits 
and  vegetables. 

*        *        *        *  '      • 

__  (e)  Any  other  fruit  or  vegetable,  except 
those  restricted  to  certain  countries  and 
districts  by  special  quarantine,'  other 
orders,  or  provisions  of  the  regulations 
in  this  subpart  ^  now  in  force,  and  by 
any  restrictive  order  or  regulation  as 
may  hereafter  be  promulgated,  may  be 
imported  from  any  country  under  a 
permit  issued  in  accordance  with  this 
subpart  and  upon  compliance  with  the 
regulations  in  this  subpart,  at  the  ports 
authorized  in  the  permit,  if  the  U.S. 
Department  of  Agriculture,  after 
reviewing  evidence  presented  to  it,  is 


'  The  importation  of  citrus  fruits  into  the  United 
States  from  eastern  and  southeastern  Asia  and 
certain  other  areas  is  restricted  by  the  Citrus  Fruit 
Quarantine.  §  319.28. 

2  Fruits  and  vegetables  frtim  designated  countries 
or  localities  that  are  subject  to  specific  import 
requirements  prescribed  elsewhere  in  this  subpart 
are  not  subject  to  the  regulations  in  this  section 
unless  specified  otherwise.  Such  fruits  and 
vegetables  are.  however,  subject  to  all  other  general 
requirements  contained  in  other  sections  of  this 
subpart. 


satisfied  that  the  fixiit  or  vegetable 
either: 

***** 

(f)  Before  the  Administrator  may 
authorize  importation  of  a  fioiit  or 
vegetable  under  §  319.56-2(e)(3)  or  (4), 
he  or  she  must  determine  that  the  fruit 
or  vegetable  is  being  imported  from  an 
area  that  meets  the  requirements  of 
International  Standard  for  Phytosanitary 
Measures  No.  4,  "Requirements  for  the 
establishment  of  pest  free  areas."  The 
international  standard  was  established 
by  the  International  Plant  Protection 
Convention  of  the  United  Nations'  Food 
and  Agricultiue  Organization  and  is 
incorporated  by  reference  in  §  300.5  of 
this  chapter.  ISPM  No.  4  is  available  by 
writing  to  USDA,  APHIS,  PPQ, 
Phytosanitary  Issues  Management,  4700 
River  Road  Unit  140.  Riverdale,  MD 
20737-1236,  or  on  the  Internet  at:  http:/ 
/www.aphis.  usda.gov/ppq/pim/ 
standards/. 
****•! 

(h)  The  Administrator  has  determined 
that  the  following  areas  in  Mexico  meet 
the  criteria  of  paragraphs  (e)  and  (f)  of 
this  section  with  regard  to  the  plant 
pests  Ceratitis  capitata,  Anastrepha 
ludens,  A.  serpentina,  A.  obliqua.  and 
A.  fraterculus:  Comondu,  La  Paz,  Loreto, 
Los  Cabos,  and  Mulege  in  the  State  of 
Baja  California  Siur;  the  miuiicipalities 
of  Bachiniva,  Casas  Grandes, 
Cuahutemoc,  Guerrero,  Namiquipa,  and 
Nuevo  Casas  Grandes  in  the  State  of 
Chihuahua;  the  municipalities  of 
Ahome,  Choix,  El  Fuerte,  Guasave,  and 
Sinaloa  de  Leyva  in  the  State  of  Sinaloa; 
and  the  municipalities  of  Altar,  Atil, 
Bacimi,  Benito  Juarez,  Caborca,  Cajeme, 
Carbo,  Empalme,  Etchojoa,  Guaymas, 
Hermosillo,  Huatabampo,  Navojoa, 
Pitiquito,  Plutarco  Elias  Calles,  Puerto 
Penasco,  San  Luis  Rio  Colorado,  San 
Miguel,  and  San  Ignacio  Rio  Muerto  in 
the  State  of  Sonora.  Fruits  emd 
vegetables  otherwise  eligible  for 
importation  imder  this  subpart  may  be 
imported  &t)m  these  areas  without 
treatment  for  the  pests  named  in  this 
paragraph. 
***** 

8.  In  §  319.56-2d,  paragraph  (b)(1) 
would  be  revised  to  read  as  follows: 

§  31 9.56-2d    Administrative  instructions 
for  cold  treatments  of  certain  imported 
fruits. 

***** 

(b)  *  *  * 

(1)  Places  ofprecooling  and 
refrigeration.  Refrigeration  may  be 
conducted  while  the  fruit  is  on 
shipboard  in  transit  to  the  United  States. 
If  not  so  refiigerated,  the  finit  must  be 
both  preceded  and  refrigerated  after 


arrival  only  in  cold  storage  warehouses 
approved  by  the  Administrator  and 
located  in  the  area  north  of  39° 
longitude  and  east  of  104°  latitude  or  at 
one  of  the  following  ports:  The  maritime 
ports  of  Wilmington,  NC,  Seattle,  WA, 
and  Gulfport.  MS;  Seattle-Tacoma 
International  Airport.  Seattle,  WA; 
Hartsfield-Atlanta  International  Airport, 
Atlanta,  GA;  and  Washington  Dulles 
International  Airport,  Chantilly,  VA. 
Fruit  that  is  to  be  refrigerated  in  transit 
must  be  precooled  either  at  a  dockside 
refrigeration  plant  prior  to  loading 
aboard  the  carrying  vessel,  or  aboard  the 
carrying  vessel.  Refrigeration  must  be 
completed  in  the  container, 
compartment,  or  room  in  which  it  is   - 
begun. 
***** 

9.  Section  §  319-56-2J  would  be 
amended  as  follows: 

a.  By  revising  paragraph  (a)(2)  to  read 
as  set  forth  below. 

b.  In  paragraph  (a)(4),  by  removing  the 
words  "this  section"  and  "paragraph 
(a)(2)  of  this  section"  and  adding  the 
words  "the  PPQ  Treatment  Manual"  in 
their  place;  by  adding  the  words  "or 
she"  immediately  after  the  word  "he"; 
and  by  removing  the  word  "insect"  and 
adding  the  word  "quarantine"  in  its 
place. 

c.  In  paragraph  (a)(5),  by  adding  the 
words  "or  her"  immediately  after  the 
word  "his". 

d.  In  paragraph  (a)(6),  by  removing  the 
words  "paragraph  (a)(2)  of  this  section" 
and  adding  the  words  "the  PPQ 
Treatment  Manual"  in  their  place. 

§  31 9.56-2J    Conditions  governing  the  entry 
of  apples  and  pears  from  Australia 
(including  Tasmania)  and  New  Zealand.' 

(a)  *  *  * 

(2)  Approved  fumigation.  Fumigation 
with  methyl  bromide  must  be  in 
accordance  with  the  PPQ  Treatment 
Manual,  which  is  incorporated  by 
reference  in  §  300.1  of  this  chapter. 


§319.56-2p    [Amended] 

10.  Section  319.56-2p  would  be 
amended  as  follows: 

a.  In  paragraph  (a)(3)(i),  by  adding  the 
words  "(including  Hispaniola)" 
immediately  after  the  words  "the 
Greater  Antilles". 

b.  In  paragraph  (f),  by  removing  the 
words  "injurious  insects"  and  adding 
the  words  "quarantine  pests"  in  their 
place.  ^ 


^  Apples  and  pears  from  Australia  (excluding 
Tasmania)  where  certain  tropical  fruit  flies  occur 
are  also  subject  to  the  cold  treatment  requirements 
of§319.56-2d. 
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§319.56-2q    [Amended] 

11.  Section  319.56-2q  would  be 
amended  as  follows: 

a.  In  the  introductory  text  and 
paragraph  (a),  by  adding  the  words  "the 
Hartswater  magisterial  district  in  the 
Northern  Cape  Province  or" 
immediately  before  the  words  "the 
Western  Cape  Province". 

b.  In  paragraph  (b),  by  removing  the 
words  "genus  Ceritatis"  and  adding  the 
words  "genera  Ceratitis"  in  their  place. 

12.  In  §  319.56-2t,  the  table  would  be 
amended  as  follows: 


a.  By  adding  entries,  in  alphabetical 
order,  under  Belize,  for  rambutan;  under 
Chile,  for  pepper,  under  Costa  Rica,  for 
rambutan;  imder  El  Salvador,  for  fennel, 
German  chamomile,  loroco,  oregano  or 
sweet  marjoram,  parsley,  rambutan, 
rosemary,  waterlily  or  lotus,  and  yam- 
bean  or  Jicama  root;  under  Guatemala, 
for  fennel,  German  chamomile, 
rambutan,  and  waterlily  or  lotus;  imder 
Honduras,  for  basil,  German  chamomile, 
loroco,  oregano  or  sweet  marjoram, 
rambutan,  waterlily  or  lotus,  and  yam- 
bean  or  Jicama  root;  under  Mexico,  for 
fig  and  rambutan;  under  Nicaragua,  for 


fennel,  German  chamomile,  loroco. 
rambutan,  waterlily  or  lotus,  yam-bean 
or  Jicama  root;  and  under  Panama,  for 
rambutan  to  read  as  set  forth  below. 

b.  Under  Guatemala,  by  placing  the 
entry  for  "Jicama"  in  alphabetical  order. 

c.  By  revising,  imder  Guatemala,  the 
entries  for  loroco  and  rosemary,  and, 
under  Spain,  the  entry  for  tomatoes,  to 
read  as  set  forth  below. 

§319.56-21  Administrative  Instructions: 
conditions  governing  the  entry  of  certain 
fruits  and  vegetables. 


Country/locality 


Common  name 


Botanical  name 


Plant  part(s) 


Belize 


Rambutan  Nephelium  lappaceum 


Fmit.  (Must  be  accompanied  by  a  phytosanitary  certifi- 
cate Issued  by  the  Belizean  department  of  agri- 
culture stating  that  (1)  the  fruit  is  free  from  Coccus 
moestus,  C.  viridis,  Dysmicoccus  neobrevipes, 
Planococcus  liladnus.  P.  minor,  and  Psedococcus 
landoi;  arxj  (2)  all  damaged  fruit  was  removed  from 
the  shipment  prior  to  export  under  the  supervision  of 
the  Belizean  departnr>ent  of  agriculture  Shippir>g 
boxes  must  be  labeled  "Not  for  distritxrtion  In  IHI, 
PR,  VI,  and  Guam"). 


Chile 


Pepper Capsicum  annuum 


Fruit.  (Must  be  accompanied  by  a  phytosanitary  certifi- 
cate issued  by  the  Chilean  department  of  agriculture 
stating  that  the  fruit  originated  in  a  fruit-  fly-free  area- 
see  §319.56-20)) 


Costa  Rica 


Rambutan  NepheUum  lappaceum 


Fruit.  (Must  be  accompanied  by  a  phytosanitary  certifi- 
cate issued  by  the  Costa  Rican  department  of  agri- 
culture stating  that  (1)  the  fruit  is  free  from  Coccus 
moestus,  C.  virkts,  Dysmicoccus  neobrevipes, 
Planococcus  liladnus,  P.  minor,  and  Psedococcus 
landoi;  and  (2)  all  damaged  fruit  was  removed  from 
the  shipment  prior  to  export  under  the  supervision  of 
ttie  Costa  Rican  department  of  agriculture.  Shipping 
boxes  must  be  labeled  "Not  for  distribution  in  HI, 
PR,  VI.  and  Guam."). 


El  Salvador 


Fennel 

Gennan  cliamomile  .... 

Loroco 

Oregano  or  sweet  mar- 
joram. 
Parsley 


Foeniculum  vulgare Leaf  and  stem.  (Shipping  boxes  must  be  labeled  "Not 

for  distribution  in  HI,  PR,  VI,  and  Guam"). 

Matricaria  recutita  and  Flower  and  leaf.  (Shipping  boxes  must  be  labeled  "Not 

Matricaria  chamomilla.  for  distribution  in  HI,  PR,  VI,  and  Guam"). 

Femakta  spp Flower,  leaf,  and  stem. 

Origanum  spp Leaf  and  stem.  (Shipping  boxes  must  be  labeled  "Nol 

for  distribution  in  HI,  PR,  VI,  and  Guam") 

Petmselinum  crispum Leaf  and  stem.  (Shipping  boxes  must  be  labeled  "Not 

for  distribution  in  HI,  PR,  VI.  and  Guam") 
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Country/locality 


Common  name 


Botanical  name 


Plant  part(s) 


Guatemala 


Ramljutan  Nephelium  lappaceum Fruit.  (Must  tie  accompanied  by  a  phytosanitary  certifi- 
cate issued  by  El  Salvador's  department  of  agri- 
culture stating  that  (1)  the  fruit  is  free  from  Coccus 
moestus,  C.  viridis,.  Dysmicoccus  neobrevipes, 
Planococcus  liladnus,  P.  minor,  and  Psedococcus 
landoh  and  (2)  all  damaged  fruit  was  removed  from 
the  shipment  prior  to  export  under  the  supervision  of 
El  Salvador's  department  of  agriculture.  Shipping 
boxes  must  be  labeled  "^4ot  for  distribution  in  HI, 
PR,  VI,  and  Guam") 

Rosemary .^.. Rosmarinus  officinalis Leaf  and  stem.  (Shipping  boxes  must  be  labeled  "Not 

for  distribution  in  HI,  PR,  VI,  and  Guam."). 

Waterlily  or  lotus Nelumbo  nucifera Roots  without  soil.  ^Shipping  boxes  must  be  labeled 

"Not  for  distribution  in  HI,  PR,  VI,  and  Guam."). 

Yam-bean  or  Jicama  root  ..    Pachyrhizus  spp.  Roots  without  soil.  (Shipping  boxes  must  be  lalieled 

"Not  for  distribution  in  HI,  PR,  VI,  and  Guam."). 


Honduras 


Fennel' 

German  chamomile 
Loroco , 

Rambutan  


Foeniculum  vulgare Leaf  and  stem.  (Shipping  boxes  must  be  labeled  "Not 

for  distribution  in  HI,  PR,  VI,  and  Guam."). 
Matricaria  chamomilla  and      Flower  and  leaf.  (Shipping  tx)xes  must  be  labeled  "Not 

Matricaria  recutita.  for  distribution  in  HI,  PR,  VI,  and  Guam."). 

Femaldia  spp Flower  and  leaf. 

•  •   ~  ■  •  •  . 

Nephelium  lappaceum Fruit.  (Must  be  accompanied  t)y  a  phytosanitary  certifi- 
cate issued  by  the  Guatemalan  department  of  agri- 
culture stating  ttiat  (1)  Vt\e  fruit  is  free  from  Coccus 
moestus,  C.  viridis,  Dysmicoccus  neobrevipes, 
Planococcus  liladnus,  P.  minor,  and  Psedococcus 
landoi;  and  (2)  all  damaged  fruit  was  removed  from 
the  shipment  prior  to  export  under  the  supervision  of 
the  Guatemalan  department  of  agriculture.  Shipping 
boxes  must  be  labeled  "Not  for  distribution  in  HI, 
PR,  VI,  and  Guam."). 


Rosemary Rosmarinus  offidnalis 


Watertily  or  lotus Nelumbo  nucifera  . 


Leaf  and  stem.  (Shipping  boxes  must  be  labeled  "Not 
for  distribution  in  HI,  PR,  VI,  and  Guam."). 


Roots  without  soil.  (Shipping  boxes  must  be  labeled 
"Not  for  distribution  in  HI,  PR,  VI,  and  Guam."). 


Basil  Ocimum  basilicum 


German  chamomile 


Loroco 

Oregano  or  sweet  mar- 
joram. 


Leaf  and  stem.  (Must  be  accompanied  by  a 
phytosanitary  certificate  issued  by  the  Honduran  de- 
partment of  agriculture  stating  that  the  fruit  is  free 
from  Planococcus  minor  Shipping  boxes  must  be  la- 
beled "Not  for  distribution  in  HI,  PR,  VI,  and 
Guam."). 


Matricaria  chamomilla  and      Flower  and  leaf.  (Shipping  boxes  must  be  labeled  "Not 
Matricaria  recutita.  for  distribution  in  HI,  PR,  VI,  and  Guam."). 

Femaldia  spp Flower  and  leaf. 

Origanum  spp  Leaf  and  stem.  (Shipping  boxes  must  be  labeled  "Not 

for  distribution  in  HI,  PR,  VI,  and  Guam."). 
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Country/kx:ality 


Common  name 


Botanical  name 


Plant  part(s) 


Rambutan  Nephelium  lappaceum 


Waterlily  or  lotus Nelumbo  nucifera  . 

Yam-bean  or  Jicama  root  ..    Pachyrhizus  spp  .. 


Fruit.  (Must  be  accompanied  by  a  phytosanitary  certifi- 
cate issued  t>y  the  HorKkjran  department  of  agri- 
culture stating  tfiat  (1)  the  fruit  is  free  from  Coccus 
moestus,  C  viridis,  Dysmicoccus  neobrevipes, 
Planococcus  liladnus,  P.  minor,  and  Psedococcus 
landoi:  and  (2)  all  damaged  fruit  was  rerrHjved  from 
tfie  shipment  prior  to  export  under  tt>e  supervision  of 
the  Honduran  department  of  agriculture.  Shipping 
boxes  must  be  labeled  "Not  for  distribution  in  HI, 
PR,  VI,  and  Guam"). 

Roots  without  soil.  (Shipping  boxes  must  be  labeled 
"Not  for  distribution  in  HI,  PR,  VI,  and  Guam."). 

Roots  without  soil.  (Shipping  boxes  must  be  labeled 
"Not  for  distribution  in  HI,  PR,  VI  and  Guam"). 


Mexico 


Fig Reus  caries . 


Fruit.  (Must  be  accompanied  t)y  a  phytosanitary  oerlili- 
cate  issued  by  tfie  national  F>lant  protection  organi- 
zation of  Mexico  stating  that  tfie  fruit  originated  in  a 
fnjit-fly-free  area-see  §319.56-2(h).  Shipping  boxes 
must  be  labeiod  "Not  for  distribution  in  HI,  PR,  VI. 
and  Guam."). 


Rambutan  Nephelium  lappaceum 


Fruit.  (Must  be  accompanied  t>y  a  phytosanitary  certifi- 
cate issued  by  tfie  national  plant  protection  organi- 
zation of  Mexico  stating  that  (1)  tt>e  fruit  is  free  from 
Coccus  moestus.  C.  viridis.  Dysmicoccus 
neobrevipes,  Planococcus  liladnus  P.  minor,  and 
Pseudococcus  landoi  and;  (2)  all  damaged  fruit  were 
removed  from  ttie  shipment  prior  to  export  under  tf>e 
supenrision  of  ttie  national  plant  protection  organiza- 
tion of  Mexico.  Shipping  boxes  must  be  labeled  "fMot 
for  distribution  in  HI,  PR,  VI,  and  Guam"). 


Nicaragua 


Fennel Foeniculum  vulgare 


German  chamomile  Matricaria  chanmrnilla  and 

Matricaria  recuita. 
Loroco Femaldia  spp 


Leaf  and  stem.  (Shipping  boxes  must  be  labeled  "Not 
for  distribution  in  HI,  PR,  VI,  and  Guam."). 

Flower  and  leaf.  (Shipping  boxes  must  be  labeled  "Not 
for  distribution  in  HI,  PR,  VI,  and  Guam"). 

Leaf  and  stem. 


Rambutan  Nephelium  lappaceum 


Fruit.  (Must  be  lappaceum  accompanied  by  a 
phytosanitary  certificate  issued  by  the  Nicaraguan 
department  of  agriculture  stating  that  (1)  the  fruit  is 
free  from  Coccus  moestus.  C.  viridis.  Dysmicoccus 
neobrevipes,  Plamcoccus  liladnus,  P.  minor,  arxl 
PSedbcoccus  landor.  and  (2)  all  damaged  fruit  was 
removed  from  the  shipment  prior  to  export  under  tfie 
supervision  of  tf>e  Nicaraguan  department  of  agri- 
cutture.  Shipping  boxes  must  be  labeled  "Not  for  dis- 
tribution in  HI,  PR.  VI,  and  Guam. "). 


Waterlily  or  lotus Nelumbo  nucifera 

Yam-t>ean  or  Jicama  root  ..    Pachyrhizus  spp. 


Roots  without  soil.  (Shipping  boxes  must  be  labeled 
"Not  for  distribution  in  HI,  PR,  VI,  and  Guam"). 

Roots  without  soil.  (Shipping  boxes  must  be  latieied 
"Not  for  distribution  in  HI,  PR,  VI,  and  Guam."). 


Panama 
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Country/locality                       Common  name 

Botanical  name 

Plant  part(s) 

. ~i 

• 

Rambutan  

* 

..    Nephelium  lappaceum 

«                                                           *                                                           • 

Faiit.  (Must  be  accompanied  by  a  phytosanitary  certifi- 

- 

cate  issued  by  Panama's  department  of  agriculture 
stating  that  (1)  the  fruit  is  free  from  Coccus  moestus, 

-^ 

C.   viridis,  Dysmicoccus  neobrevipes,   Planococcus 

lilacinus,  P.  minor,  and  Psedococcus  landoi;  and  (2) 
all  damaged  fruit  was  removed  from  the  shipment 
prior  to  export  under  the  supervision  of  Panama's 

- 

department  of  agriculture.  Shipping  boxes  must  be 
labeted  "Not  for  distribution  in  HI,   PR.  VI,'  and 

1 

Guam."). 

• 

*                            • 

• 

•                              •                              • 

Spain 

• 

• 

•                            * 

* 

*                          .    *                              * 

Tomato 

..    Lycopersicon  esculentum  . 

Fruit,  only  if  it  is  green  upon  arrival  in  the  United 
States  (pink  or  red  fmit  may  only  be  imported  from 

- 

Almeria  Province,  Murcia  Province,  or  the  municipali- 
ties of  Albunol  and  Carchuna  in  Granada  Province 
and  only  in  accordance  with  §319.56-2dd  of  this 

.    subpart). 

* 

•                          •- 

* 

•                              •                             _*  - 

13.  In  §  319.56-2U,  paragraph  (b)(7) 
would  be  revised  and  new  paragraphs 
(b)(8)  and  (b)(9)  would  be  added  to  read 
as  follows:  1 

§  31 9.56-2U    Conditions  governing  ttte 
entry  of  lettuce  and  peppers  from  Israel. 

(b)  *     *    * 

(7)  Prior  to  movement  from  approved 
insect-proof  screenhouses  in  the  Arava 
Valley,  the  peppers  must  be  packed  in 
either  individual  insect-proof  cartons  or 
in  non-insect-proof  cartons  that  are 
covered  by  insect-proof  mesh  or  plastic 
tarpaulins:  covered  non-insect-proof 
cartons  must  be  placed  in  shipping 
containers.  If  the  shipping  containers 
will  be  moved  through  any  fruit-fly- 
supporting  areas  during  transit,  the 
shipping  containers  must  be  secured 
with  a  numbered  seal  applied  by  DPPI 
and  the  seal  nimiber  recorded  on  the 


phytosanitary  certificate  required  by 
paragraph  (b)(9)  of  this  section. 

(8)  The  packaging  safeguards  required 
by  paragraph  (b)(7)  of  this  section  must 
remain  intact  at  all  times  during  the 
movement  of  the  peppers  to  the  United 
States  and  must  be  intact  upon  arrival 
of  the  peppers  in  the  United  States. 

(9)  Each  shipment  of  peppers  must  be 
accompanied  by  a  phytosanitary 
certificate  issued  by  the  Israeli  Ministry 
of  Agriculture  stating  that  the 
conditions  of  paragraphs  (b)(1)  through 
(b)(7)  of  this  section  have  been  met. 

14.  In  §  319.56-2V,  paragraph  (a)(1) 
would  be  revised  to  read  as  follows: 

§  31 9.56-2V    Conditions  governing  ttie 
entry  of  citrus  from  Australia. 

(a)  *  *  * 

(1)  The  Riverland  district  of  South 
Australia,  defined  as  the  county  of 
Hamley  and  the  geographical 


subdivisions,  called  "himdreds,"  of 
Bookpumong,  Cadell,  Eba,  Fisher, 
Forster,  Gordon,  Hay,  Holder, 
Katarapko,  Loveday,  Markaranka, 
Morook,  Murbko,  Murtho,  Nildottie, 
Paisley,  Parcoola,  Paringa,  Pooginook, 
Pyap,  Ridley,  Skurray,  Stuart,  and 
Waikerie  and  the  Parish  of  Onley  in  the 
Shire  of  Mildvu-a,  Victoria; 
***** 

15.  In  §  319.56-2X,  the  table  would  be 
amended  by  adding,  in  alphabetical 
order,  imder  China,  an  entry  for  longan; 
a  new  entry  for  Colombia;  under 
Nicaragua,  an  entry  for  yard-long-bean; 
and  under  Spain,  an  entry  for 
persimmon,  to  read  as  follows: 

§319.56-2x    Administrative  instructions; 
conditions  governing  the  entry  of  certain 
fruits  and  vegetables  for  which  treatment  is 
required. 


Country/locality 


Common  name 


Botanical  name 


Plant  part(s) 


China 


Colombia 


Nicaragua 


Spain 


Longan Dimocarpus  longan Fruit. 

Cape  gooseberries  Physalis  peruviana  Fruit. 

Yellow  pitaya  Selenicereus  megaianthus Fruit. 


Yard-long-bean 


Vigna  unguiculata ~ Pod. 
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Country/locality 


Comnwn  name 


Botanical  name 


Plant  part(s) 


Persimnrions 


Diospyros  khaki Frurt. 


16.  Section  319.56-2dd  would  be 
amended  as  follows: 

a.  In  paragraphs  (a)(1)  and  (a)(7),  by 
adding  the  words  "Province,  the  Murcia 
Province,  or  the  municipalities  of 
Albunol  and  Carchuna  in  the  Granada" 
immediately  after  the  word  "Almeria". 

b.  By  revising  paragraphs  (a)(6),  (b)(5), 
(c)(6),  and  (d)(2)  to  read  as  set  forth 
below. 

c.  By  adding  a  new  paragraph  (e)  to 
read  as  set  forth  below. 

§  31 9.S&-2dd    Administrative  instructions: 
conditions  governing  the  entry  of  tomatoes. 

***** 

(a)  *  *  * 

(6)  The  tomatoes  must  be  packed 
within  24  hours  of  harvest.  They  must 
be  safeguarded  finm  harvest  to  export  by 
insect-proof  mesh  screens  or  plastic 
tarpaulins,  including  while  in  transit  to 
the  packing  house  and  while  awaiting 
packaging.  They  must  be  packed  in 
insect-proof  cartons  or  covered  by 
insect-proof  mesh  or  plastic  tarpaulins 
for  transit  to  the  airport  and  subsequent 
export  to  the  United  States.  These 
s£ifeguards  must  be  intact  upon  arrival 
in  the  United  States.  Transit  through 
other  fruit  fly  supporting  areas  is 
prohibited  unless  the  shipping 
containers  are  sealed  by  MAFF  before 
shipment  and  the  official  seal  number  is 
recorded  on  the  phytosanitary 
certificate;  and 
***** 

(b)*** 

(5)  From  Jime  1  through  September 
30,  the  tomatoes  must  be  packed  within 
24  hours  of  harvest.  They  must  be 
safegu£irded  by  insect-proof  mesh  screen 
or  plastic  tarpaulin  while  in  transit  to 
the  packing  house  and  while  awaiting 
packing.  They  must  be  packed  in  insect- 
proof  cartons  or  covered  by  insect-proof 
mesh  screen  or  plastic  tarpaulin.  These 
safeguards  must  be  intact  upon  arrival 
in  the  United  States.  At  all  times  of  the 
year,  transit  through  other  fruit  fly 
supporting  areas  is  prohibited  unless 
the  insect-proof  containers  are  sealed  by 
SRPV  before  shipment  and  the  official 
seal  numbers  are  recorded  on  the 
phytosanitary  certificate;  and 
***** 

(c)  *  *  * 

(6)  The  tomatoes  must  be  packed 
within  24  hours  of  harvest  and  must  be 
pink  at  the  time  of  packing.  They  must 


be  safeguarded  by  an  insect-proof  mesh 
screen  or  plastic  tarpaulin  while  in 
transit  to  the  packing  house  and  while 
awaiting  packing.  They  must  be  packed 
in  insect-proof  cartons  or  covered  by 
insect-proof  mesh  or  plastic  tarpaulin 
for  transit  to  the  airport  and  export  to 
the  United  States.  These  safeguards 
must  be  intact  upon  arrival  in  the 
United  States.  Transit  through  other 
fruit  fly  supporting  areas  is  prohibited 
unless  the  containers  are  sealed  by  the 
Moroccan  Ministry  of  Agriculture,  Fresh 
Product  Export  (EACCE),  before 
shipment  and  the  official  seal  is 
recorded  on  the  phytosanitary 
certificate;  and 
***** 

(d)  *  *  * 

(2)  The  tomatoes  must  be  treated  and 
packed  within  24  hours  of  harvest.  Once 
treated,  the  tomatoes  must  be 
safeguarded  by  an  insect-proof  mesh 
screen  or  plastic  tarpaulin  while  in 
transit  to  the  packing  house  and 
awaiting  packing.  They  must  be  packed 
in  insect-proof  cartons  or  insect-proof 
mesh  or  plastic  tarpaulin  under  APHIS 
monitoring  for  transit  to  the  airport  and 
subsequent  export  to  the  United  States. 
These  safeguards  must  be  intact  upon 
arrival  in  the  United  States;  and 
***** 

(e)  Tomatoes  from  Australia. 
Tomatoes  (fruit)  (Lycopersicon 
esculentum)  may  be  imported  into  the 
United  States  from  Australia  only  imder 
the  following  conditions: 

(1)  The  tomatoes  must  be  grown  in 
greenhouses  registered  with,  and 
inspected  by,  the  Australian  Quarantine 
Inspection  Service  (AQIS); 

(2)  Two  months  prior  to  shipping, 
AQIS  must  inspect  the  greenhouse  to 
establish  its  freedom  from  the  following 
quarantine  pests:  Bactrocera  aquilonis, 
B.  cucumis,  B.  jatvis,  B.  neohumeralis, 
B.  tryoni,  Ceratitis  capitata. 
Chrysodeixis  argentifera,  C.  erisoma, 
Helicoverpa  armigera,  H.  punctigera, 
Lamprolonchaea  brouniana,  Sceliodes 
cordalis,  and  Spodoptera  litura.  AQIS 
must  also  set  and  maintain  fruit  fly  traps 
inside  the  greenhouses  and  aroimd  the 
perimeter  of  the  greenhouses.  Inside  the 
greenhouses,  the  traps  must  be  McPhail 
traps,  and  they  must  be  set  at  the  rate 

of  six  per  hectare.  In  all  areas  outside 
the  greenhouse  and  within  8  kilometers 


of  the  greenhouse,  fruit  fly  traps  must  be 
placed  at  the  rate  of  at  least  four  per 
square  kilometer.  All  traps  must  be 
checked  at  least  every  7  days; 

(3)  Within  a  registered  greenhouse, 
capture  of  a  single  fruit  fly  or  other 
quarantine  pest  will  result  in  immediate 
cancellation  of  exports  itom  that 
greenhouse  until  the  soiirce  of  the 
infestation  is  determined,  the  infestation 
has  been  eradicated,  and  measures  are 
taken  to  preclude  any  future  infestation; 

(4)  Outside  of  a  registered  greenhouse, 
if  one  fruit  fly  of  any  type  is  found 
within  2  kilometers,  trap  density  and 
frequency  of  trap  inspection  must  be 
increased  to  detect  a  reproducing 
colony.  Capture  of  two  Medflies  or  three 
of  the  same  species  of  Bactrocera  within 
1  month  will  result  in  the  cancellation 
of  exports  from  all  registered 
greerihouses  within  2  kilometers  of  the 
find  imtil  the  source  of  the  infestation 

is  determined  and  the  fruit  fly 
infestation  is  eradicated; 

(5)  AQIS  must  maintain  records  of 
trap  placement,  checking  of  traps,  and 
any  fniii  fly  captures,  and  must  make 
the  records  available  to  APHIS  upon 
request; 

(6)  The  tomatoes  must  be  packed 
within  24  hours  of  harvest.  They  must 
be  safeguarded  by  an  insect-proof  mesh 
screen  or  plastic  tarpaulin  while  in 
transi!  to  the  packing  house  or  while 
awaiting  packing.  They  must  be  placed 
in  insect-proof  cartons  or  securely 
covered  with  insect-proof  mesh  or 
plastic  tarpaulin  for  transport  to  the 
airport  or  other  shipping  point.  These 
safeguards  must  be  intact  upon  arrival 
in  the  United  States.  Transit  through 
other  fiuit-fly-supporting  areas  is 
prohibited  unless  the  shipping 
container  is  sealed  prior  to  shipping  by 
AQIS  and  the  official  seal  is  recorded  on 
the  phytosanitary  certificate;  and 

(7)  Each  shipment  of  tomatoes  must 
be  accompanied  by  a  phytosanitary 
certificate  issued  by  AQIS  stating 
"These  tomatoes  were  grown,  packed, 
and  shipped  in  accordance  with  the 
requirements  of  §  319.56-2dd(e)  of  7 
CFR." 
***** 

17.  Section  319.56-2gg  would  be 
amended  as  follows: 

a.  In  paragraphs  (a)  and  (h),  by  adding 
the  words  "Alicante  or"  before  the 
words  "Almeria  Province". 
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b.  By  revising  paragraph  (e)  to  read  as 
set  forth  below. 

§319.S6-2gg  Administrative  instructions; 
conditions  governing  the  entry  of  peppers 
from  Spain. 

*        *        *        *        • 

(e)  The  peppers  must  be  safeguarded 
from  harvest  to  export  by  insect-proof 
mesh  or  plastic  tarpaulin,  including 
while  in  transit  to  the  packing  house 
and  while  awaiting  packing.  They  must 
be  packed  in  insect-proof  cartons  or 
covered  by  insect-proof  mesh  or  plastic 
tarpaulin  for  transit  to  the  airport  and 
subsequent  export  to  the  United  States. 
These  safeguards  must  be  intact  upon 
arrival  in  the  United  States: 
*****  , 

18.  A  new  §  319.56-2kk  would  be 
added  to  read  as  follows: 

§  31 9.S6-2i(l(    Persimmons  from  ttie 
Repubiic  of  Korea. 

Persimmons  (fruit)  (Disopyros  khaki) 
may  be  imported  into  the  United  States 
from  the  Republic  of  Korea  only  under 
the  following  conditions: 

(a)  The  orchard  where  the 
persimmons  are  grown  must  have  been 
inspected  at  least  once  during  the 
growing  season  and  before  harvest  for 
the  following  pests:  Conogethes 
punctiferalis,  Planococcus  kraunhiae, 
Stathmopoda  masinissa.  and 
Tenuipalpus  zhizhilashiviliae; 

(b)  After  harvest,  the  persimmons 
must  be  inspected  by  the  Korean 
national  plant  quarantine  service 
(NPQS)  and  found  free  of  the  pests 
listed  in  paragraph  (a)  of  this  section 
before  the  persimmons  may  be  shipped 
to  the  United  States: 

(c)  Each  shipment  of  persimmons 
must  be  accompanied  by  a 
phytosanitary  certificate  issued  by  the 
Korean  NPQS  stating  that  the  fruit  is 
free  of  Conogethes  punctiferalis, 
Planococcus  kraunhiae,  Stathmopoda 
masinissa,  and  Tenuipalpus 
zhizhilashiviliae. 

(d)  Shipping  boxes  must  be  labeled 
"Not  for  distribution  in  HI.  PR.  VI.  and 
Guam." 

(e)  If  any  of  the  pests  listed  in 
paragraph  (a)  of  this  section  are  detected 
in  an  orchard,  exports  from  that  orchard 
will  be  canceled  imtil  the  source  of 
infestation  is  determined  and  the 
infestation  is  eradicated. 

19.  Section  319.56-3  would  be 
revised  to  read  as  follows: 

§  9.56-3    Appiications  for  permits  for 
importation  of  fruits  and  vegetables; 
issuance  of  permits. 

(a)  Permit  required.  Except  for  fruits 
or  vegetables  that  may  be  imported 
under  the  general  permit  provided  in 
§  319.56-2(b).  (c),  and  (d).  no  fruits  or 


vegetables  may  be  imported  imless  a 
specific  permit  has  been  issued  for  the 
fruits  or  vegetables  and  unless  the  frxiits 
or  vegetables  meet  all  other  applicable 
requirements  of  this  subpart  and  any 
other  requirements  specified  by  APHIS 
in  the  specific  permit. 

(b)  Applying  for  a  permit. 
Applications  must  be  submitted  in 
writing  or  electronically  and  should  be 
made  in  advance  of  the  proposed 
shipment  and  provided  to  the  Plant 
Protection  and  Quarantine  program.' 
Applications  must  include  the  country 
or  locality  of  origin  of  the  fruits  or 
vegetables,  the  port  of  first  arrival,  the 
name  and  address  of  the  importer  in  the 
United  States,  and  the  identity  and 
quantity  of  the  fruit  or  vegetable. 

(c)  Issuance  of  permits.  If  APHIS 
approves  the  application,  APHIS  will 
issue  a  permit  specifying  the  conditions 
applicable  to  the  importation  of  the  fruit 
or  vegetable. 

(d)  Oral  permits  may  be  issued  in 
cases  where  no  other  importations  are 
considered  and  the  commodity  is 
admissible  with  only  inspection.  Fruits 
and  vegetables  arriving  in  the  United 
States  without  a  permit  may  be  allowed 
to  enter  the  United  States  if  all 
applicable  entry  requirements  are  met 
and  proof  of  application  for  a  permit  has 
been  supplied  to  an 

inspector.  (Approved  by  the  Office  of 
Management  and  Budget  under  control 
number  0579-0049) 

20.  Section  319.56-4  would  be 
revised  to  read  as  follows: 

§  31 9.56-4    Amendment,  denial,  or 
withdrawal  of  permits. 

(a)  The  Administrator  may  amend, 
deny,  or  withdraw  a  permit  at  any  time 
if  he  or  she  has  determined  that 
conditions  exist  that  present  an 
unacceptable  risk  of  the  fruit  or 
vegetable  introducing  quarantine  pests 
into  the  United  States.  If  the  withdrawal 
is  oral,  the  withdrawal  of  the  permit  and 
the  reasons  for  the  withdrawal  will  be 
confirmed  in  writing  as  promptly  as 
circumstances  permit. 

(b)  Any  person  whose  permit  has  been 
amended,  denied,  or  withdrawn  may 
appeal  the  decision  in  writing  to  the 
Administrator  within  10  days  after 
receiving  the  written  notification  of  the 
decision.  The  appeal  must  state  all  of 
the  facts  and  reasons  upon  which  the 
person  relies  to  show  that  the  permit 


'  Applicationfor  permits  to  import  fruit  £md 
vegetables  under  this  subpart  may  be  submitted  to 
the  Animal  and  Plant  Health  Inspection  Service. 
Plant  Protection  and  Quarantine,  4700  River  Road, 
Unit  136.  Riverdale.  MD  20737-1236;  online  on  the 
APHIS  Import  Authorization  System,  https:// 
WebOl .aphis.usda.gov/lAS.nsf/:  or  by  fax  (301) 
734-5786. 


was  wrongfully  amended,  denied,  or 
withdrawn.  The  Administrator  will 
grant  or  deny  the  appeal,  in  writing, 
stating  the  reasons  for  gnmting  or 
denying  the  appeal  as  promptly  as 
circumstances  permit.  If  there  is  a 
conflict  as  to  any  material  fact  and  the 
person  who  has  filed  an  appeal  requests 
a  hearing,  a  hearing  shall  be  held  to 
resolve  the  conflict.  Rules  of  practice 
concerning  the  hearing  will  be  adopted 
by  the  Administrator.  A  permit 
withdrawal  will  remain  in  effect 
pending  resolution  of  the  appeal  or  the 
hearing. 

21.  In  §  319.56-6.  paragraphs  (b)  and 
(d)  would  be  revised  to  read  as  follows: 

§  31 9.56-6    Inspection  and  other 
requirements  at  the  port  of  first  arrival. 

*   -     *         *         *         * 

(b)  Assembly  for  inspection.  Any 
person  moving  fresh  fruits  and 
vegetables  into  the  United  States  must 
offer  those  agricultural  products  for 
entry  at  the  U.S.  port  of  first  arrival.  The 
owner  or  the  agent  must  make  full 
disclosure  of  the  type,  quantity,  and 
country  of  origin  of  all  fruits  and 
vegetables  in  the  shipment  on  an 
invoice  or  similar  document  and  present 
that  document  to  an  inspector  prior  to 
moving  the  fruits  or  vegetables  from  the 
port.  All  fruits  and  vegetables  must  be 
accurately  invoiced  and  made  available 
to  an  inspector  for  examination.  The 
owner  or  agent  must  assemble  the  fruits 
and  vegetables  for  inspection  at  the  port 
of  first  arrival,  or  at  any  other  place 
designated  by  an  inspector,  and  in  a    , 
manner  designated  by  the  inspector. 
***** 

(d)  Release  for  movement.  No  person 
may  move  a  fruit  or  vegetable  frt)m  the 
U.S.  port  of  first  arrival  unless  an 
inspector  has: 

(1)  Inspected  the  fruit  or  vegetable 
and  released  it; 

(2)  Ordered  treatment  at  the  port  of 
first  arrival  and,  after  treatment, 
released  it; 

(3)  Authorized  movement  to  another 
location  for  treatment,  further 
inspection,  or  destruction; 

(4)  Ordered  the  fruit  or  vegetable  to  be 
re-exported;  or 

(5)  Waived  the  inspection. 

***** 

Done  in  Washington,  DC,  this  26th  day  of 
September.  2002. 
Peter  Fernandez, 

Administrator.  Animal  and  Plant  Health 
Inspection  Service. 
[FR  Doc.  02-24847  Filed  9-27-02;  10:34  ami 
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DEPARTMENT  OF  AGRICULTURE 
Commodity  Credit  Corporation 

7  CFR  Part  1424 
RIN  0560-AG84 

Bioenergy  Program 

AGENCY:  Commodity  Credit  Corporation, 

USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commodity  Credit 
Corporation  (CCC)  is  proposing  to 
amend  its  Bioenergy  Program  (program) 
regulations  to  bring  them  into 
compliance  with  changes  made  by  the 
Farm  Security  and  Rural  Investment  Act 
of  2002.  Changes  include  modifying  the 
definitions  for  biodiesel,  conversion 
factor,  eligible  commodities  and 
ethanol,  extending  the  program  beyond 
Fiscal  Year  (FY)  2002,  and  allowing 
producers  to  enter  into  multi-year 
contracts  for  program  payments.  Also, 
the  payment  calculations  are  being 
revised  for  eligible  commodities.  CCC's 
new  authorizing  legislation  requires 
these  changes  and  will  result  in  an 
overall  improvement  of  the  program  by 
benefitting  more  participants. 
DATES:  Comments  on  this  rule  must  be 
received  on  or  before  October  31,  2002 
to  be  assured  of  consideration. 
ADDRESSES:  Comments  should  be  sent  to 
James  Goff,  Commodity  Operations, 
FSA,  United  States  Department  of 
Agriculture  (USDA),  STOP  0553, 1400 
Independence  Avenue,  SW., 
Washington,  DC  20250-0553. 
Telephone  (202)  720-5396  or  e-mail 
address, 

BioenergyProgram@wdc.fsa.usda.gov. 
Persons  with  disabilities  who  require 
alternative  means  for  communication 
for  regulatory  information  (braille,  large 
print,  audiotape,  etc.)  should  contact 
USDA's  TARGET  Center  at  (202)  720- 
2600  (voice  and  TDD). 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Goff  at  telephone  number  (202) 
720-5396. 

Comments  Requested:  Public 
comments  (submitted  to  the  address 
above)  are  requested  on  any  aspect  of 
the  Program.  However,  specific 
comments  are  requested  on  how  CCC 
makes  payments  under  the  Program  and 
how  those  payments  are  calculated 
under  section  1424.8  of  the  regulation 
proposed  in  this  rule.  Comments 
received  may  be  viewed  during  regular 
business  hours  by  calling  the 
information  contact  for  an  appointment. 
All  comments,  including  names  and 
addresses,  will  become  a  matter  of 
public  record. 


SUPf>LEMENTARY  INFORMATION: 
Executive  Order  12866 

This  proposed  rule  has  been 
determined  to  be  significant  for  the 
purposes  of  Executive  Order  12866  and. 
therefore,  has  been  reviewed  by  the 
Office  of  Management  and  Budget 
(OMB). 

Regtdatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  is  not 
applicable  to  this  proposed  rule  because 
CCC  is  not  required  by  5  U.S.C.  553  or 
any  other  law  to  publish  a  notice  of 
proposed  rulemaking  for  this  rule. 

Executive  Order  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372, 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  notice  related  to  7  CFR 
part  3015  subpart  V  published  at  48  FR 
29115  (June  24,  1983). 

EnvironmeBtal  Assessment 

The  envfronmental  impacts  of  this 
proposed  rule  have  been  considered 
under  the  National  Environmental 
Policy  Act  of  1969  (NEPA),  42  U.S.C. 
4321  et  seq.,  the  regulations  of  the 
Council  on  Environmental  Quality  (40 
CFR  parts  1500-1508),  and  FSA's 
regidations  for  compliance  with  NEPA, 
7  CFR  part  799.  FSA  has  completed  a 
draft  environmental  assessment  which 
will  be  made  available  to  the  public  foi 
comment. 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
in  accordance  with  Executive  Order 
12988,  Civil  Justice  Reform.  This 
proposed  rule  does  not  preempt  State 
laws,  are  not  retroactive,  and  do  not 
involve  administrative  appeals. 

Executive  Order  12612 

This  proposed  rule  does  not  have 
sufficient  Federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment.  Provisions  of  this  proposed 
rule  will  not  have  a  substantial  direct 
effect  on  States  or  their  political 
subdivisions  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  government  levels. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  proposed  rule  contains  no 
Federal  mandates  under  the  regulatory 
provisions  of  Title  n  of  the  Unfrmded 
Mandates  Reform  Act  of  1995  (UMRA) 
for  State,  local,  and  tribal  governments 
or  the  private  sector.  Therefore,  this  nde 
is  not  subject  to  the  requirements  of 
sections  202  and  205  of  UMRA. 


Paperwork  Reduction  Act 

The  changes  proposed  in  this  rule 
will  affect  the  paperwork  burden  that  is 
currently  approved  by  OMB.  Thus,  in 
this  rule  the  Agencies  are  requesting 
public  comment  in  accordance  with  5 
CFR  1320.8(d)(1),  and  welcome 
suggestions  from  the  public  on  reducing 
the  requirements  in  7  CFR  part  1424 
proposed  herein.  An  estimate  of  the 
paperwork  biuden  of  the  regulations  as 
affected  by  this  proposed  rule  are  as 
follows: 

Title:  Bioenergy  Program. 

OMB  Control  Number:  0560-0207. 

Expiration  Date:  November  30,  2003. 

Type  of  Request:  Request  for  a 
revision  and  extension  of  a  currently 
approved  information  collection. 

Abstract:  USDA  will  collect 
information  from  bioenergy  producers 
that  request  payments  under  the 
Bioenergy  Program  as  the  Secretary  may 
require  to  ensure  the  benefits  are  paid 
only  to  eligible  bioenergy  producers  for 
eligible  commodities.  Bioenergy 
producers  seeking  program  payments 
will  have  to  meet  minimum 
requirements  by  providing  information 
concerning  the  production  of  bioenergy. 
Applicants  must  certify  that  they  will 
abide  by  the  Bioenergy  Program 
Agreement's  provisions. 

Estimate  of  Respondent  Burden: 
Public  reporting  burden  for  the  ' 

collection  of  information  is  estimated  to 
average  1  hour  and  10  minutes  per 
response. 

Respondents:  U.S.  bioenergy 
producers  who  use  agricultural 
conmiodities  to  make  bioenergy  are 
eligible  to  receive  payments. 

Estimated  Number  of  Respondents: 
100. 

Estimated  Number  of  Responses  per 
Respondent:  11  responses  per  year. 

Estimated  Total  Annual  Burden 
Hours  on  Respondents:  1,286  hours. 

Proposed  topics  include  the 
following:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  technology;  or 
(d)  minimizing  the  burden  of  the 
collection  of  the  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
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Comments  may  be  sent  to  the  Desk 
Officer  for  Agriculture,  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  Washington,  DC  20503,  and  to 
Jim  Goff.  USDA,  FSA,  STOP  0553. 1400 
Independence  Avenue,  SW., 
Washington.  DC  20250-0553.  Copies  of 
the  information  collection  package  may 
be  obtained  from  Jim  Goff  at  the  address 
listed  above.  i 

Background  ' 

In  November  of  2000,  using 
discretionary  authority  contained  in 
Section  5  of  the  CCC  Charter  Act,  15 
U.S.C.  714c,  the  Department  of 
Agriculture  implemented,  by  rules 
codified  in  7  CFR  part  1424.  a  bioenergy 
program.  Rules  for  the  program  were 
published  at  65  FR  67608  (November 
13.  2000).  Recently,  in  section  9010  of 
the  2002  Act.  Public  Law  107-171. 
Congress  extended  authorization  of  the 
program. 

Section  9010  of  the  2002  Act  provided 
that,  for  purposes  of  that  section,  the 
term  "bioenergy"  would  mean  both 
biodiesel  and  fuel  grade  ethanol.  In 
turn,  it  specified  that  "biodiesel"  would 
mean  a  "monoalkyl  ester  that  meets  the 
requirements  of  an  appropriate 
American  Society  for  Testing  and 
Materials  standard."  "Eligible 
commodity"  for  purposes  of  that  section 
was  defined  to  mean  (A)  wheat,  com, 
grain  sorghum,  barley,  oats,  rice, 
soybeans,  sunflower  seed,  rapeseed. 
canola.  safflower,  flaxseed,  mustard, 
crambe,  sesame  seed,  and  cottonseed; 
(B)  a  cellulosic  commodity  (such  as 
hybrid  poplar  and  switch  grass);  (C)  fats, 
oils,  and  greases  (including  recycled 
fats,  oils,  and  greases)  derived  from  an 
agricultural  product;  and  (D)  any  animal 
byproduct  (in  addition  to  oils,  fats,  and 
greases)  that  may  be  used  to  produce 
bioenergy,  as  determined  by  the 
Secretary.  "Eligible  producer"  was 
defined  to  mean  a  producer  that  uses  an 
eligible  commodity  to  produce 
bioenergy.  With  those  definitions  set 
out,  section  9010  went  on  to  specify  that 
the  Secretary  would  continue  the 
bioenergy  program  of  part  1424  under 
which  the  Secretary  makes  payments  to 
eligible  producers  to  encourage 
increased  purchases  of  eligible 
commodities  for  the  purpose  of 
expanding  production  of  such  bioenergy 
and  supporting  new  production 
capacity  for  such  bioenergy.  Section 
9010  specified,  too,  that  to  be  eligible  to 
receive  a  payment,  a  producer  would  be 
requiredlo  (a)  enter  into  a  contract  with 
the  Secretary  to  increase  bioenergy 
production  for  1  or  more  fiscal  years; 
and  (b)  submit  to  the  Secretary  such 
records  as  the  Secretary  may  require  as 
evidence  of  increased  purchase  and  use 


of  eligible  commodities  for  the 
production  of  bioenergy.  With  respect  to 
payment,  the  law  specified  that  the 
Secretary  would  make  payments  to 
eligible  producers,  based  on  the 
quantity  of  bioenergy  produced  by  the 
eligible  producer  during  a  fiscal  year 
that  exceeds  the  quantity  of  bioenergy 
produced  by  the  eligible  producer 
during  the  preceding  fiscal  year.  And, 
the  statute  specified  that  the  payment 
rate  to  an  eligible  producer  that 
produces  less  than  65,000,000  gallons  of 
bioenergy  would  be  such  as  to  provide 
reimbursement  for  1  feedstock  unit  for 
every  2.5  feedstock  units  of  eligible 
commodity  used  for  increased 
production.  For  the  producers  of 
65,000,000  or  more  gallons  the  law 
specified  that  the  producer  would  be 
reimbursed  1  feedstock  unit  for  every 
3.5  feedstock  units  of  eligible 
commodity  used  for  increased 
production.  Too,  section  9010  specified 
that  the  Secretary  would  make 
payments  to  an  eligible  producer  for 
each  quarter  of  the  fiscal  year.  The  new 
law  also  addresses  the  possibility  that 
the  amount  made  available  for  a  fiscal 
year  under  section  9010  might  not  be 
sufficient  to  allow  full  payment  to  all 
producers.  If  so,  the  Secretary  was 
directed  to  prorate  the  funds  among 
eligible  producers. 

Also,  the  statute  specified  that  if  the 
total  amount  of  payments  that  an 
eligible  producer  receives  for  a  fiscal 
year  exceeds  the  amount  that  the 
producer  should  have  received,  they 
must  repay  the  excess  with  interest. 
Fiulher,  the  legislation  provided  that  no 
producer  could  receive  more  than  5 
percent  of  the  total  amount  made 
available  for  a  fiscal  year.  And,  it  was 
specified  that,  to  be  eligible  to  receive 
a  payment,  a  producer  had  to  meet  all 
other  requirements  of  Federal  law 
(including  regulations)  applicable  to  the 
production  of  bioenergy. 

Finally,  with  respect  to  funding,  the 
new  law  provided  that  of  the  funds  of 
the  Commodity  Credit  Corporation,  the 
Secretary  would  be  directed  to  use  not 
more  than  $150,000,000  for  each  of  FY 
2003  through  FY  2006.  The  statute 
explicitly  provided  no  funding  for  2007. 

Many  of  the  provisions  of  the  new  law 
reiterate  provisions  of  the  existing 
regulations.  This  proposed  rule  would 
implement  the  provision  of  the  new  law. 
to  the  extent  that  the  provisions  of  the 
new  law  are  different  than  those  that  are 
contained  in  the  current  regulations  in 
part  1424.  Accordingly,  the  proposed 
rule  would:  (1)  Add  cotton  seed  as  an 
eligible  commodity;  (2)  expand  the 
definition  of  eligible  cellulosic 
commodities  by  removing  the 
requirement  that  cellulosic  crops  had  to 


be  growm  on  farms  for  the  purpose  of 
bioenergy  production;  (3)  specify  that 
animal  fats  and  oils,  including  recycled 
fats,  oils  and  greases,  are  eligible 
commodities;  and  (4)  add  that  "any 
animal  byproduct  (tn  addition  to  oils, 
fats  and  greases)  that  may  be  used  to 
produce  bioenergy,  as  determined  by 
the  Secretary"  may  be  an  eligible 
commodity  for  the  production  of 
bioenergy  under  the  program.  The 
definitions  for  biodiesel  and  ethanol  are' 
also  being  amended  to  indicate  that 
biodiesel  and  ethanol  produced  in  the 
United  States'  territories  are  eligible  for 
program  payments  when  made  from 
eligible  commodities.  Also,  clarifying 
changes  are  made  in  the  regulations  to 
reflect  that  multi-year  contracts  will  be 
entertained.  However,  as  to  compliance, 
the  rule  provides  that  such  compliance 
will  be  determined  on  a  fiscal-year  by 
fiscal-year  basis.  This  would  mean,  for 
example,  that  if  a  producer  with  a  multi- 
year  contact  produced  more  energy  in 
FY  2004  than  in  FY  2003  (as  measured 
uinder  the  regulations),  the  producer 
could  receive  a  FY  2004  pajmaent.  If  the 
producer's  production  in  2005  was 
imder  that  for  FY  2004,  then  the 
producer  would  not  receive  a  FY  2005 
payment  but  could  retain  the  FY  2004 
payment.  Also,  the  rule,  to  allow 
maximiun  flexibility,  proposes 
removing  explicit  conversion  factors 
which  translate  additional  energy  into 
amounts  of  those  commodities  used  to 
"  make  it.  Such  a  translation  is  part  of  the 
payment  formula.  This  flexibility  will 
allow  for  fine  tuning  the  program 
writhout  additional  rulemaking.  The 
conversion  factors  that  will  apply  to  a 
particular  FY  program  would,  under  the 
proposal,  be  annoimced  in  a  press 
release  and  otherwise  made  known  to 
producers  wanting  to  participate  in  the 
program.  Also,  an  amendment  is 
proposed  with  respect  to  the  appeal  of 
determinations  made  imder  part  1424. 
The  new  language  would  add  a 
reference  to  7  CFR  part  11  which  allows 
for  appeals  to  the  Department's  National 
Appeals  Division  (NAD).  The 
amendment  would  also  eliminate  an 
explicit  requirement  for  a  prior  appeal 
to  the  Deputy  Administrator  overseeing 
the  operation  of  the  program.  To  the 
extent  that  such  a  pre-NAD  appeal 
would  be  required  would  be  subject  to 
the  same  rules  that  apply  to  other  cases 
within  NAD's  jurisdiction. 

Encouraging  bioenergy  producers  to 
expand  bioenergy  (ethanol  and 
biodiesel)  production  by  reimbursing 
them  for  part  of  their  input  commodity 
costs  reduces  reliance  on  foreign 
imports  and  improves  agricultural 
markets.  The  bioenergy  program  began 
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in  FY  2001  in  accordance  with 
Executive  Order  13134.  Expenditures  of 
up  to  $150  million  of  funding  were 
apportioned  in  FY  2001  and  FY  2002.  In 
FT  2002  the  announced  eligible 
commodity  listing  was  expanded  to 
include  biodiesel  production  from 
animal  fets  and  oils.  Program  payments 
for  FY  2001  totaled  $40.7  million  on 
147.7  million  gallons  of  increased 
bioenergy  production.  For  the  first  two 
quarters  of  FY  2002,  payments  totaled 
$32.0  million  on  107.0  million  gallons 
of  increased  bioenergy  production. 

Cost  Bmefit  Assessment 

As  required  imder  Executive  Order 
12866,  a  regulatory  impact  analysis  (cost 
benefit  assessment)  is  available. 
Fimding  is  authorized  for  FY  2003 
through  2006  at  $150  million  per  year 
from  the  Commodity  Credit  Corporation 
(CCC).  Thus  the  additional  cost  from 
this  diange  is  a  maximimi  of  $600 
million.  The  program  was  first 
implemented  in  2001  and  funded  for  FY 
2001  and  FY  2002  at  $150  million  per 
year.  Payments  have  been  well  imder 
the  annual  funding  levels — FY  2001 
payments  totaled  $40.7  million,  and  for 
the  first  half  of  FY  2002  they  were  $32 
million.  The  list  of  eligible  commodities 
is  expanded  to  include  cottonseed  and 
any  animal  byproduct  (in  addition  to 
oils,  fats,  and  greases)  that  may  be  used 
to  produce  bioenergy.  However,  because 
payments  have  been  made  on  only  com, 
grain  sorghum,  wheat,  soybeans,  and 
animal  fats  and  oils,  it  is  difficult  to 
forecast  additional  payments  on  the 
newly  eligible  commodities.  Assuming 
that  some  of  the  new  commodities  do 
enter  the  program,  the  volume  is  likely 
to  be  small,  and  the  outlay  effects 
negligible. 

The  primary  economic  e£fects  of  the 
rule  results  from  revising  the  payment 
calculations  for  biodiesel  frt>m  a 
soybean  basis  to  soybean  oil  basis.  This 
will  reduce  the  payment  rate  and 
outlays  for  biodiesel  payments. 
Soybeans  have  predominated 
commodity  biodiesel  pajmients  to  date. 
Had  payments  made  so  far  in  FY  2002 
for  soybeans  been  calculated  instead  on 
soybean  oil,  outlays  would  have  been 
$3.1  million  lower  for  this  period — 
about  a  60  percent  reduction.  Future 
savings  on  biodiesel  will  depend  on  the 
prevailing  market  prices  and  volume  of 
participation.  Biodiesel  savings  could 
result  in  reduced  total  program  costs 
provided  available  funding  is  sufficient 
to  allow  full  payments  to  all  producers 
(no  proration).  The  switch  to  a  soybean 
oil  payment  basis  will  reduce  producer 
incentives  and  likely  participation.  The 
increased  cost  from  more  eligible 


conunodities  will  only  slightly  o£ket 
these  savings. 

List  of  Subjects  in  7  CFR  Part  1424 

Administrative  practice  and 
procedure.  Application  process. 
Payment  amounts,  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  stated  in  the 
preamble,  the  Commodity  Credit 
Corporation  proposes  to  amend  7  CFR 
Part  1424  as  follows: 

PART  1424-BIOENERGY  PROGRAM 

1.  Revise  the  authority  citation  for 
part  1424  to  read  as  follows: 

Authority:  7  U.S.C.  8108. 

2.  Amend  §  1424.3  by  removing  the 
definition  of  "Gallon  Conversion 
fector",  revising  the  definitions  of 
"Biodiesel",  "Eligible  commodity",  and 
"Ethanol",  and  adding  a  new  definition 
of  "Conversion  factor"  as  follows: 

i1424^    Definitions. 

***** 

Biodiesel  is  a  mono  alkyl  ester 
manufactured  in  the  United  States  and 
its  territories  that  meets  the 
requirements  of  an  appropriate 
American  Society  for  Testing  and 
Materials  Standard. 
***** 

Conversion  factor  is  the  number  of 
bioenergy  gallons  produced  per 
commodity  unit  or  the  number  of 
commodity  units  used  per  gallon  of 
bioenergy  produced,  as  applicable. 
Example:  In  FY  2002,  the  conversion 
factor  for  com  used  in  ethanol 
production  was  2.5  gallons  of  ethanol 
produced  per  bushel  of  com  and  from 
animal  fats  and  oils  it  was  7.7  pounds 
of  animal  fats  and  oils  per  gallon  of 
biodiesel  produced. 

Eligible  commodity  means  barley; 
com;  grain  sorghum;  oats;  rice;  wheat; 
soybeans;  cotton  seed;  sunflower  seed; 
canola;  crambe;  rapeseed;  safflower; 
sesame  seed;  flaxseed;  mustard  seed; 
cellulosic  crops,  such  as  switchgrass 
and  hybrid  poplars;  fats,  oils,  and 
greases  (including  recycled  fats,  oils  and 
greases)  derived  from  an  agricultural 
product;  and  any  animal  byproduct  (in 
addition  to  oils,  fats  and  greases)  that 
may  be  used  to  produce  bioenergy,  as 
the  Secretary  determines,  which  is 
produced  in  the  United  States  and  its 
territories. 
***** 

Ethanol  is  anhydrous  ethyl  alcohol 
manufactured  in  the  United  States  and 
its  territories  and  sold: 

(1)  For  fuel  use  and  which  has  been 
rendered  unfit  for  beverage  use  in  a 
maimer  and  which  is  produced  at  a 


facility  approved  by  the  ATF  for  the 
production  of  ethanol  for  fuel,  or 

(2)  As  denatured  ethanol  used  by 
blenders  and  refiners  which  has  been 
rendered  unfit  for  beverage  use. 
***** 

3.  Amend  §  1424.4  by  removing 
paragraph  (a),  redesignating  paragraphs 
(b)  t£urough  (j)  as  paragraphs  (a)  through 
(i)  respectively,  and  revising  the 
introductory  text  and  newly  designated 
paragraph  (a)  to  read  as  follows: 

51 424.4  Qeneral eligibility  nilM. 

To  obtain  program  payments,  a 
producer  must  do  all  of  the  following: 

(a)  During  the  sign-up  period  as  CCC 
annouinces  for  the  applicable  FY,  submit 
a  completed  Agreement  on  a  form  as 
prescribed  by  CCC. 
***** 

4.  Amend  §  1424.5  by  revising 
paragraph  (b)  to  read  as  follows: 

11424.5  Application  proceM. 

***** 

(b)  Obtain  an  Application  from  FSA; 

***** 

5.  Amend  §  1424.8  by  revising 
paragraphs  (a),  (b),  (d),  (e)  introductory 
text,  and  (e)(1)  through  (e)(4),  and 
adding  paragraph  (f)  to  read  as  follows: 

S 1 424  J    Payment  amounts. 

(a)  Eligible  producers  may  be  paid  the 
amount  specified  in  this  section,  subject 
to  funds  availability.  Available  funds 
shall  be  $150  million  each  FY  for  2003 
through  2006. 

(b)  To  participate,  an  eligible 
producer  must  submit  a  signed 
Agreement  during  the  announced  time 
period  that  Agreements  will  be  accepted 
(sign-up  period).  Agreements  may  be  for 
sii^e  or  multiple  FY's.  However, 
multiple  FY  Agreements  require  annual 
production  estimate  reports  be 
submitted  during  each  applicable  FY 
sign-up  period.  Such  reports  must 
comply  with  the  terms  of  the  Agreement 
and  these  regulations.  In  all  cases,  the 
accounting  for  compliance  will  be  made 
on  a  per  FY  basis. 
***** 

(d)  The  submitted  agreements  filed 
during  the  sign-up  period  will  require 
that  the  applicant  set  out  the  expected 
increase  in  production  and  other 
information  as  CCC  or  FSA  may 
demand.  Based  on  expected  commodity 
prices,  following  the  formula  set  out  in 
this  section,  all  such  submissions  will 
be  assigned  an  expected  value.  Should 
the  total  expected  value  of  all  such 
agreements  exceed  available  funding, 
then  a  proration  factor  may,  at  CCC's 
discretion,  be  developed  to  factor  the 
agreements  down  to  funding  CCC  makes 
available. 
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(e)  Subject  to  the  provisions  of  this 
section  and  conditions  specified  in  the 
Agreement,  a  producer's  payment 
eligibility  shall  be  adjusted  at  the  end  of 
each  quarter,  and  figured  as  follows: 

(1)  Unless  CCC  otnerwise  determines, 
the  extra  production  in  energy  from 
eligible  inputs  will  be  converted  to  gross 
payable  units  by: 

(i)  If,  as  measured  under  paragraph  (f) 
of  this  section,  a  units  per  gallon 
conversion  factor  is  applicable, 
multiplying  the  applicable  conversion 
foctor  times  the  nimiber  of  gallons  of 
increased  bioenergy;  or 

(ii)  If,  as  measured  under  paragraph  (f) 
of  this  section,  a  gallons  per  unit 
conversion  factor  is  applicable,  dividing 
the  gallons  of  increased  bioenergy  by 
the  applicable  conversion  factor. 

(2)  Gross  payable  units,  calculated 
jusing  paragraph  {e)(l)  of  this  section, 
shall  then  be  converted  to  net  payable 
units  by  dividing  the  gross  payable 
units,  for  producers  whose  annual 
bioenergy  production  is: 

(i)  Less  tJian  65  million  gallons,  by 
2.5; 

(ii)  Equal  to  or  more  than  65  million 
gallons,  by  3.5; 

(3)  The  net  payable  unit  amount 
calculated  under  paragraph  {e)(2)  of  this 
section,  shall  be  then  converted  to  a 
gross  payment  by  multiplying  that 
commodity  amount  by  the  per  unit 
value  for  the  commodity  determined  as 
follows: 

(i)  For  those  agricultural  commodities 
with  established  terminal  market  prices, 
CCC  will  use  the  applicable  terminal 
market  price  for  the  last  day  of  the 
program  quarter  that  KCCO,  FSA 
announces  daily,  adjusted  by  the  county 
average  differential  for  the  county  in 
which  the  plant  is  located  and  the 
applicable  quality  factors  CCC 
determines.  For  this  purpose  the 
terminal  market  and  county  average 
differential  CCC  uses  wording  for 
different  locations  will,  to  the  extent 
practicable,  be  the  same  as  that  CCC 
uses  under  other  major  CCC  commodity 
programs  for  determining  marketing 
loan  gains  and  other  matters. 

(ii)  For  those  agricultural 
commodities  that  do  not,  as  CCC 
determines,  have  acceptable  established 
terminal  prices,  the  price  shall  be  as 
CCC  determines,  based  on  such  market 
data  as  appears  to  be  appropriate  for  a 
fair  evaluation. 

(4)  The  gross  payment  calculated 
under  paragraph  (e)(3)  of  this  section 
may,  when  CCC  determines  it  necessary, 
be  reduced  to  a  net  payment  by 
multiplying  the  gross  payment  figure  by 
the  proration  factor  determined  under 
paragraph  (d)  of  this  section. 


(f)  Announcing  conversion  factors. 
When  the  commodity's  conversion 
factor  has  been  established,  that  factor 
will  be  announced  in  the  annual  sign- 
up announcement  for  the  FY.  If  the 
commodity's  conversion  factor  is  not 
determined  when  the  sign-up  is 
announced,  the  conversion  factor  will 
be  provided  in  the  cover  letter  that 
accompanies  accepted  Agreements  sent 
to  producers.  Also,  the  announcement 
will  indicate  commodities  which  use  a 
units  per  gallon  versus  a  gallons  per 
imit  conversion  factor  for  purposes  of 
the  calculations  required  in  paragraph 
(e)  of  this  section. 

6.  Amend  §  1424.12  by  revising 
paragraphs  (a)  and  (b)  to  read  as  follows: 

§1424.12    Appeals. 

(a)  Any  participant  who  is  subject  to 
an  adverse  determination  made  imder  ' 
this  part  may  appeal  the  determination 
by  filing  a  written  request  with  the 
Deputy  Administrator  at  the  following 
address:  Deputy  Administrator, 
Commodity  Operations,  Farm  Service 
Agency,  United  States  Department  of 
Agriculture,  STOP  0550, 1400 
Independence  Avenue,  SW., 
Washington,  DC  20250-0550.  To  receive 
consideration,  the  participant  must  file 
the  appeal  within  30  days  after  written 
notice  of  the  decision  which  is  the 
subject  of  the  appeal  is  mailed  or 
otherwise  made  available  to  the 
participant.  An  appeal  shall  be 
considered  to  have  been  filed  when 
personally  delivered  in  writing  to  the 
Deputy  Administrator  or  when  the 
properly  addressed  request,  postage 
paid,  is  postmarked.  The  Deputy 
Administrator  may  accept  and  act  upon 
an  appeal  even  though  it  is  not  timely 
filed  if,  in  the  judgement  of  the  Deputy 
Administrator,  circumstances  warrant 
such  action. 

(b)  The  regulations  at  7  CFR  part  11 
apply  to  decisions  made  under  this  part. 

***** 

Signed  in  Washington,  DC,  on  September 
20.  2002. 
James  R.  Little, 

Executive  Vice  President,  Commodity  Credit 

Corporation. 

[FR  Doc.  02-24539  Filed  9-30-02;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 
Immigration  and  Naturalization  Service 
8  CFR  Parts  103, 214, 248  and  264 

PNS  No.  2059] 

RIN1115-AF29 

Procedures  for  Processing  Temporary 
Agricultural  Worker  (H-2A)  Petitions 
by  the  Secretary  of  L^bor 

agency:  immigration  and  Naturalization 
Service,  Justice. 

ACTION:  Withdrawal  of  proposed  rule. 

SUMMARY:  On  July  13,  2000,  the 
Immigration  and  Naturalization  Service 
(Service)  published  a  final  rule  in  the 
Federal  Register  to  delegate  to  the 
Department  of  Labor  (DOL)  the 
auAority  to  adjudicate  petitions  for 
temporary  agricultural  workers  (H-2A). 
On  the  same  date,  in  conjunction  with 
that  action,  the  Service  published  a 
proposed  rule  in  the  Federal  Register,  at 
65  FR  43535,  providing  additional 
instructions  and  information  on  how  to 
petition  for  agricultiu^  workers  (H-2A) 
once  the  delegation  of  authority  became 
effective. 

In  a  separate  final  rule  published 
elsewhere  in  this  issue  of  the  Federal 
Register,  the  Service  is  withdrawing 
that  final  rule  delegating  authority  to 
DOL.  Accordingly,  for  the  same  reasons, 
^the  Service  is  withdrawing  this  related 
proposed  rule. 

DATES:  The  proposed  rule  amending  8 
CFR  parts  103,  214,  248  and  264 
published  in  the  Federal  Register  at  65 
FR  43535  is  withdrawn  as  of  October  1, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Marl 
F.  Johnson,  Adjudications  Officer, 
Business  and  Trade  Services  Branch, 
Adjudications  Division,  Immigration 
and  Natxiralization  Service,  425  I  Street 
NW.,  Room  3214,  Washington.  DC 
20536,  telephone  (202)  353-8177. 

SUPPLEMENTARY  INFORMATKW: 

Purpose  of  Delegating  Adjudication  of 
Certain  H-2A  Petitions  to  the  DOL 

In  an  attempt  to  streamline  the 
processing  of  petitions  filed  for 
agricultural  workers,  the  Service,  in 
consultation  with  the  DOL,  decided  to 
delegate  its  authority  to  adjudicate 
certain  H-2A  petitions  to  the  DOL.  It 
was  estimated  that  the  delegation  of 
authority  would  shorten  the  processing 
time  of  H-2A  petitions  by  as  much  as 
10  days. 
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Regulations  Delegating  H-2A  Authority 
to  DOL  and  Extensions  of  the  Effective 
Date 

On  July  13,  2000,  the  Service 
published  a  final  rule  in  the  Federal 
Register  at  65  FR  4352a-43534 
delegating  the  authority  to  adjudicate 
certain  H-2A  petitions  for  the 
temporary  employment  of 
nonimmigrant  aliens  in  agriculture  in 
the  United  States  to  the  DOL.  The  final 
rule,  which  amended  8  CFR  parts  103 
and  214,  was  to  take  effect  on  November 
13,  2000.  The  Service  subsequently 
published  final  rules  to  delay  the 
effective  date  of  this  transfer  of  H-2A 
authority  until  October  1,  2002.  65  FR 
67616  (Nov.  13,  2000);  66  FR  49514 
(Sept.  28,  2001). 

Proposed  Regulations  Regarding 
Procedures  for  Processing  H-2A 
Petitions 

On  July  13,  2000,  and  concurrently 
with  the  H-2A  final  delegation  of 
authority  rule,  the  Service  published  a 
proposed  rule  for  comment  proposing 
among  other  things,  that  all  petition 
requests,  extensions  of  stay,  and  change 
of  status  petitions  must  be  filed  with 
DOL  and  that  the  current  Service 
petition  fee  would  be  collected  by  DOL 
as  part  of  the  combined  fee. 

Concurrently  with  publication  of 
Service's  proposed  rule  the  DOL 
published  at  65  FR  43545  a  companion 
notice  of  proposed  rulemaking  (NPRM) 
setting  forth  implementation  measures 
necessary  for  the  successful 
implementation  of  the  delegation  of 
auUiority  to  adjudicate  petitions. 

On  August  17,  2000,  at  65  FR  50166 
the  Service  reopened  and  extended  the 
comment  period  for  the  proposed  rule. 
Also  on  August  17,  2000,  at  65  FR  50170 
the  DOL  reopened  and  extended  the 
comment  period  on  its  NPRM.  In  order 
to  obtain  additional  information  fix}m 
the  public  relating  to  the  delegation 
such  as  the  consolidation  of  forms  and 
the  appropriate  fees  as  well  as  other 
issues. 

Changes  Contained  in  the  Proposed 
Rule 

The  Service's  proposed  rule  required 
that  alien  workers  sign  a  petition 
request  for  change  of  status  or  extension 
of  stay.  The  Service  also  proposed  that 
all  petition  requests  including  extension 
of  stay  and  change  of  status  petitions  be 
filed  with  the  DOL.  Finally,  the  rule 
proposed  that  the  Service's  petition 
filing  fee  will  be  collected  by  DOL. 

Comments  Received  on  the  Proposed 
Rule 

The  Service  received  20  comments  on 
the  proposed  rule.  The  majority  of  the 


commenters  expressed  dissatisfaction 
with  the  Service's  delegation  of 
authority  to  DOL  and  requested  that  the 
Service  grant  additional  time  for 
comments  from  the  public  on  the 
delegation.  The  commenters  also 
expressed  concern  that  it  would  be 
difficult  for  alien  beneficiaries  to  sign 
the  petition. 

Events  Necessitating  the  Withdrawal  of 
the  Proposed  and  Final  Rule 

For  the  reasons  explained  in  the  final 
rule,  published  elsewhere  in  this  issue 
of  the  Federal  Register,  the  Service  has 
withdrawn  the  delegation  of  H-2A 
authority  contained  in  the  final  rule 
published  on  July  13,  2000,  at  65  FR 
43528-45534.  Because  the  delegation  of 
authority  will  not  take  place,  the  Service 
is  also  withdrawing  this  proposed  rule 
which  was  published  in  the  Federal 
Ri^ister  on  July  13,  2000,  at  65  FR 
43535. 

Regulatory  Flexibility  Act 

.    The  Commissioner  of  the  Immigration 
and  Naturalization  Service,  in  . 

accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)),  has 
reviewed  this  regulation  and,  by 
approving  it,  certifies  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  This  rule  is  administrative  in 
nature  and  merely  withdraws  a 
proposed  rule  published  in  the  Federal 
Register. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  will  not  result  in  the 
expenditure  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  This  rule  will  not 
result  in  an  annued  effect  on  the 
economy  of  $100  million  or  more;  a 
major  increase  in  costs  or  prices;  or 
significant  adverse  effects  on 
competition,  emplojmient,  investment, 
productivity,  iimovation,  or  on  the 
ability  of  United  States  based  companies 
to  compete  with  foreign-based 
companies  in  domestic  and  export 
markets. 


Executive  Order  12866 

This  rule  is  considered  by  the 
Department  of  Justice,  Immigration  and 
Natuiralization  Service,  to  be  a 
"significant  regulatory  action"  xmder 
Executive  Order  12866,  section  3(f), 
Regulatory  Planning  and  Review. 
Accordingly,  this  regulation  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review. 

Executive  Order  13132 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  National 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  section  6  of  Executive 
Order  13132,  it  is  determined  that  this 
rule  does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  federalism  summary  impact 
statement. 

Executive  Order  12988  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  set  forth  in  sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1995.  Public  Law  104-13,  all 
Departments  are  required  to  submit  to 
the  Office  of  Management  and  Budget 
(OMB),  for  review  and  approval,  any 
reporting  requirements  inherent  in  a 
proposed  rule.  This  rule  does  not 
impose  any  new  reporting  or 
recordkeeping  reqiiirements  under  the 
Paperwork  Reiduction  Act. 

Accordingly,  the  proposed  rule 
amending  8  CFR  parts  103,  214,  248  and 
264  published  in  the  Federal  Register  at 
65  FR  43535  is  withdrawn. 

Dated:  September  13,  2002. 
lames  W.  Ziglar. 

Commissioner,  Immigration  and 

Naturalization  Sennce. 

(FR  Doc.  02-24845  Filed  9-27-02;  1«0  pml 

BKUNO  COM  4410-10-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Dodwt  No.  2001-MM-172-nAb] 

RIN  2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  MD-M-30  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
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action:  Notice  of  proposed  rulemaking 
(NPRM).  

summary:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  McDonnell  Douglas  Model  MD- 
90-30  airplanes.  This  proposal  would 
require  a  one-time  inspection  of  the 
single-phase  remote  control  circuit 
breaker(s)  (RCCBs)  in  a  certain  area  of 
the  electrical/electronic  (E/E) 
compartment  to  determine  the  part 
number  and  serial  number  of  the 
RCCB(s),  and  replacement  of  certain 
RCCBs  with  new  or  serviceable  RCCBs, 
if  necessary.  This  action  is  necessary  to 
prevent  failure  of  an  RCCB  to  trip 
during  an  overload  condition  due  to  a 
defective  braze  joint  in  the  RCCB  latch 
assembly,  which  could  result  in 
overheating  of  the  RCCB  load  wire,  and 
consequent  smoke  and  possible  fire  in 
the  E/E  compartment  of  the  airplane. 
This  action  is  intended  to  address  the 
identified  unsafe  condition. 
DATES:  Comments  must  be  received  by 
November  15,  2002. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2001-NM- 
172-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m.. 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprmcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2001-NM-172-AD"  in  die 
subject  line  and  need  not  be  submitted 
in  triplicate.  Conunents  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows'or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Aircraft  Group, 
Long  Beach  Division,  3855  Lakewood 
Boulevard,  Long  Beach,  California 
90846,  Attention:  Data  and  Service 
Management,  Dept.  C1-L5A  (D800- 
0024).  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
Technical  Information:  George  Mabuni, 
Aerospace  Engineer,  Systems  and 
Equipment  Branch,  ANM-130L,  FAA, 


Los  Angeles  Aircraft  Certification 
Office,  3960  Paramount  Boulevard, 
Lakewood,  California  90712-4137; 
telephone  (562)  627-5341;  fax  (562) 
627-5210. 

Other  Information:  Judy  Colder, 
Airworthiness  Directive  Technical 
Editor/Writer;  telephone  (425)  687- 
4241,  fax  (425)  227-1232.  Questions  or 
comments  may  also  be  sent  via  the 
Internet  using  the  following  address: 
judy.golder@faa.gov.  Questions  or 
conunents  sent  via  the  Internet  as 
attached  electronic  files  must  be 
formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

SUPPLEMENTARY  information: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  {e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NM-172-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 


Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2001-NM-172-AD,  1601  Lind  Avenue. 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  FAA  has  received  a  report  from 
the  airplane  manufactiirer  that  the  latch 
assemblies  on  certain  single-phase 
remote  control  circuit  breakers  (RCCBs) 
installed  on  certain  McDonnell  Douglas 
Model  MD-90-30  airplanes  have  a 
defective  braze  joint.  The  defective 
braze  joint  is  located  between  the 
bimetal  assembly  and  the  latch.  The 
defeotive  braze  joints  are  limited  to  two 
lots  of  RCCBs,  which  have  specific  part 
numbers  and  serial  numbers.  Such 
defective  braze  joints  could  lead  to 
failuje  of  the  RCCB  to  trip  during  an 
overload  condition,  which  could  resvdt 
in  overheating  of  the  RCCB  load  wire, 
and  consequent  smc^e  and  possible  fire 
in  the  electrical/electronic  (E/E) 
compartment  of  the  airplane. 

Explanation  of  Relevant  Service 
Information 

We  have  reviewed  and  approved 
McDormell  Douglas  Alert  Service 
Bulletin  MD90-24A053,  Revision  01. 
dated  February  23,  2001.  That  service 
bulletin  describes  procedures  for 
performing  a  one-time  inspection  of  the 
RCCB  or  RCCBs,  as  applicable,  at  station 
Y=l  20.050  in  the  E/E  compartment  of 
the  airplane  to  determine  the  part 
number  and  serial  number  of  the 
installed  RCCB(s).  For  airplanes  with  an 
affected  RCCB,  the  service  bulletin  also 
describes  procedures  for  replacing  the 
RCCB  with  a  new  or  serviceable  RCCB. 
The  replacement  RCCB  should  be  of  the 
same  part  number  as  the  existing  part 
with  a  serial  number  that  is  not  from  the 
affected  lots.  Accomplishment  of  the 
actions  specified  in  die  service  bulletin 
is  intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  tinsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletin 
described  previously,  except  as 
discussed  below. 

Difference  Between  Proposed  Rule  and 
Referenced  Service  Bulletin 

Operators  should  note  that,  althoiigh 
the  Accomplishment  Instructions  of  the 
referenced  service  bulletin  specify  to 
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complete  a  form  to  report  inspection 
findings  to  Boeing,  this  proposed  AD 
woidd  not  require  this  action.  The  FAA 
does  not  need  this  information  from 
operators. 

Cost  Impact 

There  are  approximately  86  airplanes 
of  the  affected  design  in  the  worldwide 
fleet.  We  estimate  that  21  airplanes  of 
U.S.  registry  woidd  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  proposed  inspection, 
and  that  the  average  labor  rate  is  $60  per 
work  hour.  Based  on  these  figures,  the 
cost  impact  of  the  proposed  inspection 
on  U.S.  operators  is  estimated  to  be 
$1,260,  or  $60  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions.  For 
affected  airplanes  within  the  period 
under  the  warranty  agreement,  we  have 
been  advised  that  manufactiu^r 
warranty  remedies  may  be  available  for 
labor  costs  associated  with 
accomplishing  the  inspection  required 
by  this  proposed  AD.  Therefore,  the 
future  economic  cost  impact  of  this  AD 
may  be  less  than  the  cost  impact  figure 
indicated  above. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
woiUd  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 


regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113, 44701. 

§39.13    [Ammidedl 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

McDonnell  Douglas:  Docket  2001-NM-172- 
AD. 
Applicability:  Model  MD-90-30  airplanes 
as  listed  in  McDonnell  Douglas  Alert  Service 
Bulletin  MD90-24A053,  Revision  01.  dated 
February  23,  2001;  certiHcated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  a  remote  control 
circuit  breaker  (RCCB)  to  trip  during  an 
overload  condition  due  to  a  defective  braze 
joint  in  the  RCCB  latch  assembly,  which 
could  result  in  pverheating  of  the  RCCB  load 
wire,  and  consequent  smoke  and  possible  fire 
in  the  electrical/electronic  (E/E) 
compartment  of  the  airplane,  accomplish  the 
following: 

Inspection  and  Replacement,  If  Necessary 

(a)  Within  6  months  after  the  efi^ective  date 
of  this  AD,  perform  a  one-time  inspection  of 
the  single-phase  RCCB  or  RCCBs,  as 
applicable,  at  station  Y=120.050  in  the  E/E 
compartment  of  the  airplane  to  determine  the 
part  number  and  serial  number  of  the 


RCCB(s).  per  the  Accomplishment 
Instructions  of  McDonnell  Douglas  Alert 
Service  Bulletin  MD90-24A053.  Revision  01. 
dated  February  23.  2001. 

(1)  If  an  RCCB  has  a  part  number  that  is 
not  listed  in  Table  1.  Figure  1.  or  Table  2, 
Figure  2,  of  the  service  bulletin,  as 
applicable:  No  further  action  is  required  by 
this  AD  for  that  RCCB.  It  is  not  necessary  to 
report  findings  to  Boeing  by  completing  the 
form  in  the  Appendix  of  the  servioe  bulletin. 

(2)  If  an  RCCB  has  a  part  number  that  is 
listed  in  Table  1,  Figure  1,  or  Table  2,  Figure 
2.  of  the  service  bulletin,  as  applicable,  and 
the  corresponding  serial  numlier  is  not 
identified  in  that  table:  No  further  action  is 
required  by  this  AD  for  that  RCCB.  It  is  not 
necessary  to  refiort  findings  to  Boeing  by 
completing  the  form  in  the  Appendix  of  the 
service  bulletin. 

(3)  If  an  RCCB  has  a  part  number  that  is 
listed  in  Table  1.  Figure  1,  or  Table  2.  Figure 
2,  of  the  service  bulletin,  as  applicable:  and 
the  corresponding  serial  number  is  identified 
in  that  table:  Before  further  flight,  replace  the 
RCCB  with  a  new  or  serviceable  RCCB  per 
the  Accomplishment  Instructions  of  the 
service  bulletin.  The  replacement  RCCB  must 
have  the  same  part  number  as  the  part  being 
replaced,  and  a  serial  number  that  is  not 
identified  in  Table  1.  Figure  1.  or  Table  2, 
Figure  2,  of  the  service  bulletin,  as 
applicable.  It  is  not  necessary  to  report 
findings  to  Boeing  by  completing  the  form  in 
the  Appendix  of  the  service  bulletin. 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  he 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACO). 
FAA.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Los  Angeles  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Los  Angeles  ACO. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton.  Washington,  on 
September  23.  2002. 
All  Bahrami, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  02-24689  Filed  9-30-02;  8:45  am] 
MLUNG  CODE  4910-13-P 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-2286,  MB  Docket  No.  02-281.  Rii- 
10563] 

Digital  Television  Broadcast  Service; 
Macon,  GA 

agency:  Federal  Communications 
Commission.  >     j  _ 

ACTION:  Proposed  rule.' 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Macon 
Urban  Ministries.  Inc..  d/b/a  Good  News 
Television,  licensee  of  station  WGNM, 
requesting  the  substitution  of  DTV 
channel  45  for  DTV  channel  50  at 
Macon.  Georgia.  DTV  Channel  45  can  be 
allotted  to  Macon  at  reference 
coordinates  32-45-51  N.  and  83-33-32 
W.  with  a  power  of  1000.  a  height  above 
average  terrain  HAAT  of  223  meters. 
DATES:  Comments  must  be  filed  on  or 
before  November  14,  2002.  and  reply 
comments  on  or  before  November  29, 
2002. 

ADDRESSES:  The  Commission  permits 
the  electronic  filing  of  all  pleadings  and 
comments  in  proceeding  involving 
petitions  for  rule  making  (except  in 
broadcast  allotment  proceedings).  See 
Electronic  Filing  of  Documents  in  Rule 
Making  Proceedings.  GC  Docket  No.  97- 
113  (rel.  April  6. 1998).  Filings  by  paper 
can  be  sent  by  hand  or  messenger 
delivery,  by  commercial  overnight 
courier,  or  by  first-class  or  overnight 
U.S.  Postal  Service  mail  (although  we 
continue  to  experience  delays  in 
receiving  U.S.  Postal  Service  mail).  The 
Commission's  contractor,  Vistronix, 
Inc.,  will  receive  hand-delivered  or 
messenger-delivered  paper  filings  for 
the  Commission's  Secretary  at  236 
Massachusetts  Avenue.  NE.,  Suite  110, 
Washington,  DC  20002.  The  filing  hoiu-s 
at  this  location  are  8  a.m.  to  7  p.m.  All 
hand  deliveries  must  be  held  together 
with  rubber  bands  or  fasteners.  Any 
envelopes  must  be  disposed  of  before 
entering  the  building.  Commercial 
ovemi^t  mail  (other  than  U.S.  Postal 
Service  Express  Mail  and  Priority  Mail) 
must  be  sent  to  9300  East  Hampton 
Drive.  Capitol  Heights,  MD  20743.  U.S. 
Postal  Service  first-class  mail.  Express 
Mail,  and  Priority  Mail  should  be 
addressed  to  445  12th  Street,  SW.. 
Washington,  DC  20554.  All  filings  must 
be  addressed  to  the  Commission's 
Secretary.  Office  of  the  Secretary. 
Federal  Communications  Commission. 
Washington,  DC  20554.  hi  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 


petitioner,  or  its  coimsel  or  consultant, 
as  follows:  J.  Geoftey  Bentley,  Bentley 
Law  Office,  P.O.  Box  710207.  Hemdon. 
Virginia  20171  (Counsel  for  Macon 
Urban  Ministries.  Inc..  d/b/a  Good  News 
Television). 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal.  Media  Bureau,  (202)  418- 
1600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MB  Docket  No. 
02-281,  adopted  September  16,  2002, 
and  released  September  23.  2002.  The 
full  text  of  this  document  is  available  for 
public  inspection  and  copying  during 
regular  business  hovus  in  die  FCC 
Reference  Information  Center.  Portals  II, 
445  12th  Street.  SW..  Room  CY-A257. 
Washington,  DC.  20554.  This  document 
may  also  be  purchased  from  the 
Commission's  duplicating  contractor. 
Qualex  International,  Portals  II.  445 
12th  Street,  SW.,  Room  CY-B402. 
Washington,  DC,  20554.  telephone  202- 
863-2893.  facsimile  202-863-2898.  or 
via-e-mail  qualexint@aol.com. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  shoidd  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Digital  television  broadcasting, 
Television. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
Part  73  as  follows: 

PART  73-RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334  and  336. 
§73.622    [Amended] 

2.  Section  73.622(b),  the  Table  of 
Digital  Television  Allotments  under 
Georgia  is  amended  by  removing  DTV 
channel  50  and  adding  DTV  channel  45 
at  Macon. 


Federal  Communications  Commission. 

Barbara  A.  Kreisman, 

Chief,  Video  Division,  Media  Bureau. 

(FR  Doc.  02-24898  Filed  9-30-02:  8:45  am] 

BNXING  CODE  e712-«1-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-2287,  MB  Docket  No.  02-282,  RM- 
10523] 

Digital  Television  Broadcast  Service; 
Minot,ND 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Prairie 
Public  Broadcasting,  licensee  of 
noncommercial  station  KSRE(TV), 
Minot.  North  Dakota,  requesting  the 
substitution  of  DTV  channel  *40  for 
station  KSRE(TV)'s  assigned  DTV 
channel  *57.  DTV  Channel  *40  can  be 
allotted  to  Minot  at  reference 
coordinates  48-03-02  N.  and  101-23-25 
W.  with  a  power  of  1000.  a  height  above 
average  terrain  HAAT  of  253  meters. 
Since  the  community  of  Minot  is 
located  within  400  kilometers  of  the 
U.S.-Canadian  border,  conciurence  from 
the  Canadian  government  must  be 
obtained  for  this  allotment. 
DATES:  Comments  must  be  filed  on  or 
before  November  14,  2002,  and  reply 
comments  on  or  before  November  29, 
2002. 

ADDRESSES:  The  Commission  permits 
the  electronic  filing  of  all  pleadings  and 
comments  in  proceeding  involving 
petitions  for  rxde  making  (except  in 
broadcast  allotment  proceedings).  See 
ElectroTuc  Filing  of  Documents  in  Rule 
Making  Proceedings.  GC  Docket  No.  97- 
113  (rel.  April  6. 1998).  Filings  by  paper 
can  be  sent  by  hand  or  messenger 
delivery,  by  commercial  overnight 
courier,  or  by  first-class  or  overnight 
U.S.  Postal  Service  mail  (although  we 
continue  to  experience  delays  in 
receiving  U.S.  Postal  Service  mail).  The 
Commission's  contractor,  Vistronix, 
Inc.,  will  receive  hand-delivered  or 
messenger-delivered  paper  filings  for 
the  Commission's  Secretary  at  236 
Massachusetts  Avenue,  NE.,  Suite  110, 
Washington,  DC  20002.  The  filing  hours 
at  this  location  are  8  a.m.  to  7  p.m.  All    . 
hand  deliveries  must  be  held  together 
with  rubber  bands  or  fasteners.  Any 
envelopes  must  be  disposed  of  before 
entering  the  building.  Commercial 
overnight  mail  (other  than  U.S.  Postal 
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Service  Express  Mail  and  Priority  Mail) 
must  be  sent  to  9300  East  Hampton 
Drive,  Capitol  Heights.  MD  20743.  U.S. 
Postal  Service  first-class  mail.  Express 
Mail,  and  Priority  Mail  should  be 
addressed  to  445  12th  Street.  SW.. 
Washington,  DC  20554.  All  filings  must 
be  addressed  to  the  Commission's 
Secretary.  Office  of  the  Secretary. 
Federal  Commimications  Commission. 
Washington,  D.C.  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  shoidd  serve  the 
petitioner,  or  its  coimsel  or  consultant, 
as  follows:  Todd  D.  Gray,  Dow.  Lohnes 
&  Albertson,  PLLC,  1200  New 
Hampshire  Avenue.  NW..  Suite  800. 
Washington.  DC  20036  (Counsel  for 
Prairie  Public  Broadcasting). 
FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal.  Media  Bureau,  (202)  418- 
1600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MB  Docket  No. 
02-282,  adopted  September  16,  2002, 
and  released  September  23,  2002.  The 
full  text  of  this  document  is  available  for 


public  inspection  and  copying  during 
regular  business  hours  in  die  FCC 
Reference  Information  Center,  Portals  II, 
445  12th  Street.  S.W..  Room  CY-A257. 
Washington.  DC.  20554.  This  document 
may  also  be  purchased  from  the 
Commission's  duplicating  contractor, 
Qualex  International.  Portals  II,  445 
12th  Street.  SW..  Room  CY-B402. 
Washington,  DC,  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898.  or 
via-e-mail  qualexint@aol.com. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  imtil  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 


List  of  Sub)ects  in  47  CFR  Part  73 

Digital  television  broadcasting, 
Television. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
Part  73  as  follows: 

PART  73-RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334  and  336. 
S  73.622    [Amended] 

2.  Section  73.622(b),  die  Table  of 
Digital  Television  Allotments  under 
North  Dakota  is  amended  by  removing 
DTV  channel  '57  and  adding  DTV 
channel  *40  at  Minot. 

Federal  Communications  Commission. 

Bariura  A.  Kreisman, 

Chief,  Video  Division.  Media  Bureau. 

[FR  Doc.  02-24897  Filed  9-30-O2;  8:45  am] 
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AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT    i 

Final  Information  Quality  Guidelines 

agency:  U.S.  Agency  for  International 
Development  (USAi)). 
action:  Notice. 

summary:  USAID's  Final  Information 
Quality  Guidelines  is  available  on  the 
USAID  Web  site  http://www.usaid.gov/ 
about/ info  quality/. 
DATES:  October  1.  2002. 
ADDRESSES:  Margaret  A.  Miller,  M/AA, 
USAID,  Room  2.12.036  RRB,  1300 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20523. 

FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  Alter  Miller;  telephone  202- 
712-1054;  telefax  (202)  216-3053;  e- 
mail  mamiUer@usaid.gov. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  0MB  Guidelines  for  Ensuring  and 
Maximizing  the  Quality,  Objectivity, 
Utility  and  Integrity  of  Information 
Disseminated  by  Federal  Agencies, 
USAID's  final  information  quality 
g\iidelines,  which  have  been  reviewed 
by  the  Office  of  Management  and 
Budget,  are  available  to  the  public  on. 
the  USAE)  Web  site:  http:// 
www.  usaid.gov/about/info_quality. 

Dated:  September  24,  2002. 
Richard  C.  Nygard, 
Deputy  aOfor  Policy. 
(PR  Doc.  02-24806  Filed  9-30-02;  8:45  am) 
BILUNQ  CODE  6116-01-P 


DEPARTIMENT  OF  AGRICULTURE 

Agricultural  Marlceting  Service 
[Doc.#CN-02-004] 

Recommendations  of  Advisory 
Committee  on  Universal  Cotton 
Standards 

AGENCY:  Agricultural  Marketing  Service, 
USDA.  1 


ACTION:  Notice. 


SUMMARY:  The  Agricultural  Marketing 
Service  (AMS)  held  a  meeting  of  the 
Universal  Cotton  Standards  Advisory 
Committee  in  Memphis,  Tennessee  on 
June  13  and  14,  2002.  This  notice 
annoimces  that  the  Advisory  Committee 
recommended  the  creation  and  addition 
of  two  Universal  Micronaire  Cotton 
Standards  that  represent  the  high  and 
low  ends  of  the  American  Upland 
micronaire  range.  Also,  the  Advisory 
Committee  recommended  that 
"Guidelines  for  HVI  Testing"  should  be 
referenced  to  provide  accepted 
procedures  for  standardized  HVI  testing. 
These  guidelines  can  be  obtained  on  the 
Internet  fi-om  the  USDA,  AMS,  Cotton 
Program's  Web  site  at  http:// 
www.ams.  usda.gov/cotton/cnpubs. 
DATES:  Comments  must  be  received  on 
or  before  December  2,  2002. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  conunents 
concerning  the  Advisory  Committee's 
recommendations  to  Norma  McDill, 
Deputy  Administrator,  Cotton  Program, 
Agricultiu^  Marketing  Service,  USDA, 
Washington,  DC  20250-0224. 
Comments  should  be  submitted  in 
triplicate.  Comments  may  also  be 
submitted  electronically  to: 
cottoncomments@usda.gov.  All 
conunents  should  reference  the  docket 
number  and  the  date  and  page  number 
of  the  issue  of  the  Federal  Register.  All 
comments  received  will  be  made 
available  for  public  inspection  at  Cotton 
Program,  AMS,  USDA,  Room  2641-S, 
1400  Independence  Ave,,  SW., 
Washington,  DC  20250-0224  during  • 
regular  business  hours.  A  copy  df  this 
notice  may  be  foimd  at: 
www.ams.  usda.gov/cotton/ 
rulemaking.htm. 

FOR  FURTHER  INFORMATION  CONTACT: 
Norma  McDill,  Deputy  Administrator, 
Cotton  Program,  AMS,  USDA,  Stop 
0224, 1400  Independence  Ave.,  SW., 
Washington,  DC  20250-0224,  telephone 
(202)  720-3193,  facsimile  (202)  690- 
1718,  or  e-mail  at 
Norma.McDill@usda.gov. 

SUPPLEMENTARY  INFORMATION:  The 
Universal  Cotton  Standards  Advisory 
Committee  meets  triennially  to  consider 
any  necessary  changes  to  the  Universal 
Cotton  Standards  and  to  review  fi^shly 
prepared  sets  of  Universal  Cotton 
Standards  for  conformity  with  the 
existing  standards. 


At  its  June  13-14,  2002  meeting,  the 
committee  recommended  the  creation 
and  addition  of  two  Universal 
Micronaire  Calibration  Cotton  Standards 
that  represent  the  high  and  low  ends  of 
the  American  Upland  micronaire  range. 
The  committee  also  recommended  that 
"HVI  Guidelines  for  HVI  Testing" 
should  be  referenced  to  provide 
accepted  procedures  and  practices  for 
standardized  HVI  testing.  These 
guidelines  can  be  obtained  on  the 
Internet  at  http://www.ams.usda.gov/ 
cotton/cnpubs. 

High  Volume  Instrument  (HVI) 
Classing  of  cotton  has  been  available  on 
an  optional  basis  since  1980.  Since 
1991,  HVI  classification  has  been 
provided  on  all  cotton  classed  by  USDA 
along  with  the  classer  color  grade  and 
leaf  grade,  which  conform  to..the 
Universal  Grade  Standards.  HVI  systems 
provide  the  most  scientific  and  reliable 
sources  of  cotton' quality  information 
available.  The  advisory  committee 
includes  representatives  of  all  segments 
of  the  U.S.  cotton  industry  and  the  23 
overseas  cotton  associations  that  are 
signatories  to  the  Universal  Cotton 
Standards  Agreement.  Adoption  of  these 
recommendations  will  continue  to 
facilitate  establishing  a  universal 
language  for  the  marketing  of  U.S. 
cotton  under  the  HVI  classification 
system. 

Authority:  7  U.S.C.  51-65. 

Dated:  September  25,  2002 
A.J.  Yates, 

Administrator,  Agricultural  Marketing 
Service. 
[FR  Doc.  02-24904  Filed  9-30-02;  8:45  amj 

BILLING  CODE  3410-02-P 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Healtti  inspection 
Service 

[DoclMt  No.  02-054-1] 

General  Conference  Committee  of  ttw 
National  Poultry  Improvement  Plan; 
Reestablish 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice  of  reestablishment. 

SUMMARY:  We  are  giving  notice  that  the 
Secretary  of  Agriculture  has 
reestablished  the  General  Conference 
Committee  of  the  National  Poultry 
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Improvement  Plan  for  a  2-year  period. 
The  Secretary  has  determined  that  the 
Committee  is  necessary  and  in  the 
public  interest. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Andrew  Rhorer,  Senior  Coordinator, 
National  Poultry  Improvement  Plan,  VS, 
APHIS,  1498  Klondike  Road,  Suite  200, 
Conyers,  GA  30094-5104;  (770)  922- 
3496. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  General  Conference 
Committee  of  the  National  Poultry 
Improvement  Plan  (Committee)  is  to 
maintain  and  ensure  industry 
involvement  in  Federal  administration 
of  matters  pertaining  to  poultry  health. 
The  Committee  Chairperson  and  the 
Vice  Chairperson  shall  be  elected  by  the 
Committee  from  among  its  members. 
There  are  seven  members  on  the 
Committee.  This  Committee  differs 
somewhat  from  other  advisory 
committees  in  the  selection  process  and 
composition  of  its  membership.  The 
poultry  industry  elects  the  members  of 
the  Committee.  The  members  represent 
six  geographic  areas  with  one  member- 
at-large.  The  membership  is  not  subject 
to  the  U.S.  Department  of  Agricultiore's 
review.  A  formal  request  for 
nominations  for  membership  is 
published  in  the  Federal  Register. 

Done  in  Washington,  DC,  this  18th  day  of 
September  2002. 

Jolm  Surina, 

Acting  Assistant  Secretary  for 
Administration.  f 

[FR  Doc.  02-24829  Filed  9-30-02;  8:45  am) 

BILLING  CODE  3410-34-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Willamette  Province  Advisory 
Committee 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Willamette  Province 
Advisory  Committee  (PAC)  will  meet  in 
Salem,  Oregon.  The  purpose  of  the 
meeting  is  to  discuss  issues  pertinent  to 
the  implementation  of  the  Northwest 
Forest  Plan  and  to  provide  advice  to 
federal  land  managers  in  the  Province. 
The  specific  topics  to  be  covered  at  the 
meeting  include  young  stand 
management  and  development  of  late 
successional  habitat,  results  of  Province 
implementation  monitoring,  and 
information  sharing. 
DATES:  The  meeting  will  be  held 
October  17,  2002. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Salem  District  Office  of  the  Bureau 


of  Land  Management,  1717  Fabry  Road, 
Salem,  Oregon.  Send  written  conmients 
to  Neal  Forrester,  Willamette  Province 
Advisory  Committee,  c/o  Willamette 
National  Forest,  PO  Box  10607,  Eugene, 
Oregon  97440.  (541)  225-6436  or 
electronically  to  nfoiTester@fs.fed.  us. 
FOR  FURTHER  INFORMATION  CONTACT:  Neal 
Forrester,  Willamette  National  Forest, 
(541)  225-6436. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  is  open  to  the  public. 
Committee  discussion  is  limited  to  PAC 
members.  However,  persons  who  wish 
to  bring  matters  to  the  attention  of  the 
Committee  may  file  written  statements 
with  the  PAC  staff  before  or  after  the 
meeting.  A  public  fonmi  will  be 
provided  and  individuals  will  have  the 
opportimity  to  address  the  PAC.  Oral 
comments  will  be  limited  to  three 
minutes. 

Dated:  September  25,  2002. 
Y.  Robert  Iwamoto, 

Acting  Forest  Supervisor,  Willamette  National 

Forest. 

(FR  Doc.  02-24853  Filed  9-30-02;  8:45  am] 

BILLING  CODE  3410-11-H 


ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPUANCE  BOARD 

[Docket  No.  02-2] 

Information  Quality  Guidelines 

AGENCY:  Architectural  and 

Transportation  Barriers  Compliance 

Board. 

ACTION:  Notice  of  availability  of  final 

information  quality  guidelines. 

SUMMARY:  The  Architectural  and 
Transportation  Barriers  Compliance 
Board  (Access  Board)  has  placed  final 
information  quality  guidelines  on  its 
web  site.  The  purpose  of  the 
information  quality  guidelines  is  to 
ensure  the  quality,  objectivity,  utility, 
and  integrity  of  certain  information 
disseminated  by  the  Access  Board  to  the 
public.  The  guidelines  also  provide  an 
administrative  mechanism  for  requests 
for  correction  of  information  publicly 
disseminated  by  the  Access  Board. 
DATES:  The  guidelines  are  effective 
October  1,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Stewart,  Deputy  General 
Counsel,  Architectiu^  and 
Transportation  Barriers  Compliance 
Board,  1331  F  Street  NW.,  suite  1000, 
Washington  DC  20004-1111.  Telephone 
nimiber  (202)  272-0042  (voice);  (202) 
272-0082  (TTY).  Electronic  mail 
address:  stewart@access-board.gov. 


SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  515  oflhe  Treasury  and 
General  Government  Appropriations 
Act  for  FY  2001  (PubHc  Law  106-554), 
the  Office  of  Management  and  Budget 
(0MB)  issued  implementing  guidelines 
entitled  "Guidelines  for  Ensuring  and 
Maximizing  the  Quality,  Objectivity, 
Utility,  and  Integrity  of  Information 
Disseminated  by  Federal  Agencies."' 
OMB's  implementing  guidelines 
directed  each  agency  to  post  final 
information  quality  guidelines  on  their 
web  site  no  later  than  October  1,  2002. 

The  purpose  of  the  information 
quality  guidelines  is  to  ensure  and 
maximize  the  quality,  objectivity, 
utility,  and  integrity  of  information 
disseminated  by  the  Access  Board.  The 
guidelines  also  establish  administrative 
mechanisms  allowing  affected  persons 
to  seek  and  obtain  correction  of 
information  that  does  not  comply  with 
these  guidelines.  Pursuant  to  the 
implementing  guidelines  issued  by 
OMB,  the  Access  Board  must  report 
annually  to  the  Director  of  OMB, 
beginning  January  1,  2004,  on  the 
number  and  nature  of  complaints 
regarding  the  Access  Board's 
compliance  with  the  information  quality 
guidelines  and  how  such  complaints 
were  resolved. 

On  August  27,  2002,  the  Access  Board 
published  a  notice  of  availability  of  its 
draft  information  quality  guidelines  and 
requested  comment  by  September  10, 
2002.  (67  FR  55000).  The  Board  received 
one  comment  on  the  draft  guidelines 
from  the  Paralyzed  Veterans  of  America. 
That  comment  was  supportive  in 
general  of  the  draft  guidelines,  and,  in 
particular  of  the  manner  in  which  the 
guidelines  addressed  the  issue  of 
complaints  filed  during  rulemaking 
proceedings. 

The  Board  has  substantively  modified 
the  final  guidelines  in  one  respect. 
Section  13  of  the  final  guidelines  was 
amended  to  provide  for  an 
administrative  review  of  the  decision  on 
the  initial  complaint.  Section  13 
provides  that  within  15  days  of  receipt 
of  the  decision  issued  by  the  Deputy 
General  Counsel,  the  complainant  may 
file  a  request  for  reconsideration  of  that 
decision  with  the  General  Counsel. 
There  are  no  other  substantive  changes 
to  the  information  quality  guidelines. 

The  Office  of  Management  and  Budget 
has  reviewed  the  Board's  final 
guidelines.  The  Access  Board  has  made 
its  final  information  quality  guidelines 


>  Published  by  OMB  on  September  28.  2001  (66 
FR  49718).  updated  January  3.  2002  (67  FR  369). 
and  corrected  February  22.  2002  (67  FR  8452). 
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available  on  its  web  site  at  http:// 
www.access-board.gov/infoquality.htm. 

Lawrence  W.  Roffee, 

Executive  Director. 

|FR  Doc.  02-24832  Filed  9-30-02;  8:45  am] 

8ILUNG  CODE  8150-01-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  the  Census 

[Docket  Number  020920219-2219-01] 

Annual  Trade  Survey 

AGENCY:  Bureau  of  the  Census, 

Commerce. 

ACTION:  Notice  of  determination. 

summary:  The  Bureau  of  the  Census 
(Census  Bureau)  is  conducting  the 
Annual  Trade  Survey.  The  Census 
Bureau  has  determined  that  it  needs  to 
collect  data  covering  annual  sales,  e- 
commerce  sales,  year-end  inventories, 
and  purchases. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Trimble,  Service  Sector  Statistics 
Division,  on  (301)  763-7223. 
SUPPLEMENTARY  INFORMATION:  The 
Annual  Trade  Survey  is  a  continuation 
of  similar  wholesale  trade  surveys 
conducted  each  year  since  1978.  It 
provides,  on  a  comparable  classification 
basis,  annual  sales,  e-conunerce  sales 
(including  Electronic  Data  Interchange 
or  EDI),  and  purchases  for  2002  and 
year-end  inventories  for  2001  and  2002. 
These  data  are  not  available  publicly  on 
a  timely  basis  from  nongovernmental  or 
other  governmental  sources. 


The  Census  Bureau  will  require  a 
selected  sample  of  firms  operating 
merchant  wholesale  establishments  in 
the  United  States  (with  sales  size 
determining  the  probability  of  selection) 
to  report  in  the  2002  Annual  Trade 
Survey.  We  will  furnish  report  forms  to 
the  firms  covered  by  this  survey  and 
will  require  their  submissions  within 
thirty  days  after  receipt.  The  sample 
will  provide,  with  measurable 
reliability,  statistics  on  the  subject 
specified  above. 

The  Census  Bureau  is  authorized  to 
take  surveys  necessary  to  furnish 
current  data  on  the  subjects  covered  by 
the  major  censuses  authorized  by  Title 
13,  United  States  Code,  Sections  182, 
224  and  225.  This  survey  provides 
continuing  and  timely  national 
statistical  data  on  wholesale  trade  for 
the  period  between  the  economic 
census.  For  2002,  the  economic  census 
year,  the  survey  will,  as  it  has  in  the 
past,  operate  as  a  separate  sample  of 
wholesale  companies.  The  data 
collected  in  this  survey  will  be  similar 
to  that  collected  in  the  past  and  within 
the  general  scope  and  nature  of  those 
inquiries  covered  in  the  economic 
census.  These  data  will  provide  a  sound 
statistical  basis  for  the  formation  of 
policy  by  various  government  agencies. 
These  data  also  apply  to  a  variety  of 
public  and  business  needs. 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to,  nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with,  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  (PRA)  unless  that 


collection  of  information  displays  a 
-tnirrent  valid  Office  of  Management  and 
Budget  (OMB)  control  number.  In 
accordance  with  the  PRA,  44  United 
States  Code,  Chapter  35,  the  OMB 
approved  the  Annual  Trade  Siurvey 
under  OMB  Control  Number  0607-0195. 
We  will  furnish  report  forms  to 
organizations  included  in  the  survey. 
Additional  copies  are  available  on 
written  request  to  the  Director,  U.S. 
Census  Bureau,  Washington,  DC  20233- 
0101. 

Based  upon  the  foregoing,  I  have 
directed  that  an  aimud  survey  be 
conducted  for  the  purpose  of  collecting 
these  data. 

Dated:  September  26.  2002. 
Charles  Louis  Kincannon, 
Director,  Bureau  of  the  Census. 
[PR  Doc.  02-24861  Filed  9-30-02;  8:45  ain]~^ 

BILUNG  CODE  3S1(M>7-P 


DEPARTMENT  OF  COMMERCE 

Economic  Development  Administration 

Notice  Of  Petitions  by  Producing  Firms 
for  Determination  of  Eligibility  To 
Apply  for  Trade  Adjustment 
Assistance 

AGENCY:  Economic  Development 
Administration  (EDA). 

ACTION:  To  give  all  interested  parties  an 
opportimity  to  comment. 

Petitions  have  been  accepted  for  filing 
on  the  dates  indicated  from  the  firms 
listed  below. 


LIST  OF  PETITION  ACTION  BY  TRADE  ADJUSTMENT  ASSISTANCE  FOR  PERIOD  AUGUST  17,  2002-SEPTEMBER  24,  2002 


Firm  name 


Walker  Machine  &  Foundry 

Corp. 
Dewey!  Tool  Company,  Inc 

Ashley  Lighting,  Inc 

Jess  Munos  d.b.a.  Pear-A-Dice 

Orchards. 
Celeste  Industries,  Inc 

Lapp  Insulator  Company 


Guadalupe  Ranch  House  Meat 

Company. 
Dixon  Automatic  Tool,  Inc 


Encorp,  Inc. 


Address 


Roa- 


Rio  Grande  Plastic  Products, 
Inc. 

Majestic  Wood  Carving  Com- 
pany. 


2415  Russell  Ave.  S.W 
noke.VA  24015. 

959  Transport  Way,  Petaluma, 
CA  94954. 

405  Industrial  Dr.  Trumann,  AR 
72472. 

2600     Riverview     Dr.,     Hood 
River,  OR  50423. 

7978  Industrial  Dr.  Easton.  MD 
21601. 

130  Gilbert  Street,  Le  Roy,  NY 
14482. 

303    San    Saba    Menard,    TX 
76859. 

2300  23rd  Avenue,  Rockford, 
IL  61104. 

9351  Eastman  Park  Dr..  Wind- 
sor. CO  80550. 

105  North  Tower  Road,  Alamo, 
TX  78516. 

3000  St.  Charles  Road,  Bell- 
wood,  IL  60104. 


Date  peti- 
tkjn  accept- 
ed 


08/27/02 
08/30/02 
08/30/02 
09/04/02 
09/09/02 
09/10/02 
09/12/02 
09/13/02 
09/1 7A)2 
09/17/02 
09/17/02 


Product 


Ductile  iron  castings  for  industrial  use. 

Precision  metal  bonding  tools  used  in  the  semiconductor  in- 
dustry. 
Electric  lamps  and  fittings. 

Pears. 

Non-woven  sanitary  items. 

Electrical    ceramic    insulators,    bushings,    other    porcelain 

housings  which  are  Incorporated  into  circuit  breakers. 
Smoked  meat  products  including  port<. 

Automated  screw  and  nut  drivers  with  motors,  controls,  sen- 
sors and  metal  framing. 

Switchboards,  switchgears,  panel  t)oards  and  distributor 
boards. 

Plastk:  injection  mokJs  used  in  the  automotive  industry. 

Wooden  kitchen,  bedroom  and  livlngroom  furniture. 
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List  of  Petition  Action  by  Trade  Adjustment  Assistance  for  Period  August  17,  2002-September  24,  2002— 

Continued 


Date  peti- 

Firm name 

Address 

tion  accept- 
ed 

Product 

Master  Industries,  Inc 

1712  Commerce  Dr.,  Piqua, 
OH  45356. 

09/17/02 

Plastic  injection  molds  used  in  the  automotive  industry. 

Mountain  Optech,  Inc  

4775  Walnut  Street,  BoukJer, 
CO  80301. 

09/18/02 

Wire  harnesses  used  in  the  electronics  industry. 

Custom  Interface,  Inc  

115  West  Steuben,  Bingen, 
WA  98605. 

09/1 8A)2 

Wire  harnesses  used  in  ttie  electronk:s  Industry. 

Altoy  Construction  Services,  Inc 

401    Balsam,    Carrollton,    Ml 

09/20/02 

Wire  harnesses  used  in  the  electronk»  industry. 

48724. 

< 

Seajay  Manufactijring  Corpora- 

1111 State  Highway  33,  Nep- 

09/20/02 

Extruskxi  blow  molds  for  plastic  containers. 

tion. 

tune,  NJ  07753. 

<i 

ELBRO,  Inc 

12691  Monarch  St.,  Garden 
Grove,  CA  92841. 

09/24/02 

Cable  wiring  and  harrwss  sets.                   •                         ' 

John  Crowley,  Inc 

703  Airiine  Drive,  Jackson,  Ml 

09/24/02 

Fabricated  metal  products.  I.e.  bases,  tables  and  frames  for 

49204. 

machinery. 

The  petitions  were  submitted 
pursuant  to  Section  251  of  the  Trade  Act 
of  1974  (19  U.S.C.  2341).  Consequently, 
the  United  States  Department  of 
Commerce  has  initiated  separate 
investigations  to  determine  whether 
increased  imports  into  the  United  States 
of  articles  like  or  directly  competitive 
with  those  produced  by  each  firm 
contributed  importantly  to  total  or 
partial  separation  of  the  firm's  workers, 
or  threat  thereof,  and  to  a  decrease  in 
sales  or  production  of  each  petitioning 
firm. 

Any  party  having  a  substantial 
interest  in  the  proceedings  may  request 
a  public  hearing  on  the  matter.  A 
request  for  a  hearing  must  be  received 
by  Trade  Adjustment  Assistance,  Room 
7315,  Economic  Development 
Administration,  U.S.  Department  of 
Commerce,  Washington,  DC  20230,  no 
later  than  the  close  of  business  of  the 
tenth  calendar  day  following  the 
publication  of  this  notice. 

The  Catalog  of  Federal  Domestic 
Assistance  official  program  number  and 
title  of  the  program  imder  which  these 
petitions  are  submitted  is  11.313,  Trade 
Adjustment  Assistance. 

Dated:  September  23,  2002. 
Brenda  A.  lolmson. 

Technical  Assistance  Specialist,  Planning 
and  Development  Assistance  Division. 
[FR  Doc.  02-24852  Filed  9-30-02;  8:45  am) 
BIUJNG  CODE  3S10-24-P 


DEPARTMENT  OF  COMMERCE 

Intemational  Trade  Administration 

Initiation  of  Five  Year  (Sunset)  Review 
of  Antidumping  Duty  Orders 

AGENCY:  Import  Administration, 

Intemational  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  initiation  of  five-year 

("simset")  review  of  antidumping  duty 

orders. 

SUMMARY:  In  accordance  with  section 
751(c)  of  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"),  the  Department  of 
Commerce  ("the  Department")  is 
automatically  initiating  five-year 
("sunset")  reviews  of  the  antidumping 
duty  orders  listed  below.  The 
Intemational  Trade  Commission  ("the 
Commission")  is  publishing 
concurrently  with  this  notice  its  notice 
of  Institution  of  Five-Year  Review 
covering  these  same  antidumping  duty 
orders. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  P.  Maeder  or  Martha  V.  Douthit, 
Office  of  Policy,  Import  Administration, 
Intemational  Trade  Administration, 
U.S.  Department  of  Conunerce,  at  (202) 
482-3330  or  (202) 482-5050, 
respectively,  or  Mary  Messer,  Office  of 
Investigations,  U.S.  Intemational  Trade 
Commission,  at  (202)  205-3193. 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as   * 


amended  (the  "Act"),  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Round 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  regulations  are  to  19 
CFR  Part  351  (2002).  Pursuant  to 
sections  751(c)  and  752  of  the  Act,  an 
antidumping  ("AD")  or  countervailing 
duty  ("CVD")  order  will  be  revoked,  or 
the  suspended  investigation  will  be 
terminated,  unless  revocation  or 
termination  would  be  likely  to  lead  to 
continuation  or  recurrence  of  (1) 
dumping  or  a  countervailable  subsidy, 
and  (2)  material  injury  to  the  domestic 
industry. 

The  Department's  procedures  for  the 
conduct  of  sunset  reviews  are  set  forth 
in  19  CFR  351.218.  Guidance  on 
methodolo^cal  or  analytical  issues 
relevant  to  the  Department's  conduct  of 
sunset  reviews  is  set  forth  in  the 
Department's  Policy  Bulletin  98:3 — 
Policies  Regarding  the  Conduct  of  Five- 
year  ("Sunset")  Reviews  of 
Antidumping  and  Countervailing  Duty 
Orders:  Policy  Bulletin,  63  FR  18871 
(April  16, 1998)  ["Sunset  Policy 
BuUeUn"). 

Background 

Initiation  of  Reviews 

In  accordance  with  19  CFR  351.218  of 
the  Department's  regulations  we  are 
initiating  sxmset  reviews  of  the 
following  antidumping  duty  orders: 


DOC 
Case  No. 

ITC 
Case  No. 

Country 

Product 

A-570-850  

A-583-626  

731_TA-757  

731-TA-759 

China 

Taiwan  

Collated  Roofing  Nails. 
Collated  Roofing  Nails. 
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Filing  Information 

As  a  courtesy,  we  are  making 
information  related  to  sunset 
proceedings,  including  copies  of  the 
Sunset  Regulations  (19  CFR  351.218) 
and  Sunset  Policy  Bulletin,  the 
Department's  schedule  of  sunset 
reviews,  case  history  information  (i.e., 
previous  margins,  duty  absorption 
determinations,  scope  language,  import 
volumes),  and  service  lists,  available  to 
the  public  on  the  Department's  sunset 
Internet  Web  site  at  the  following 
address:  http://ia.ita.doc.gov/sunset/. 

All  submissions  in  these  sunset 
reviews  must  be  filed  in  accordance 
with  the  Department's  regulations 
regarding  format,  translation,  service, 
and  certification  of  documents.  These 
rules  can  be  found  at  19  CFR  351.303. 
Also,  we  suggest  that  parties  check  the 
Department's  sunset  website  for  any 
updates  to  the  service  list  before  filing 
any  submissions.  The  Department  will 
make  additions  to  and/or  deletions  from 
the  service  list  provided  on  the  sunset 
website  based  on  notifications  from 
parties  and  participation  in  these 
reviews.  Specifically,  the  Department 
will  delete  from  the  service  list  all 
parties  that  do  not  submit  a  substantive 
response  to  the  notice  of  initiation. 

Because  deadlines  in  a  sunset  review 
are,  in  many  instances,  very  short,  we 
urge  interested  parties  to  apply  for 
access  to  proprietary  information  under 
administrative  protective  order  ("APO") 
immediately  following  publication  in 
the  Federal  Register  of  the  notice  of 
initiation  of  the  sunset  review.  The 
Department's  regulations  on  submission 
of  proprietary  information  and 
eligibility  to  receive  access  to  business 
proprietary  information  under  APO  can 
be  found  at  19  CFR  351.304-306. 

Information  Required  From  Interested 
Parties 

Domestic  interested  parties  (defined 
in  19  CFR  351.102)  wishing  to 
participate  in  these  sunset  reviews  must 
respond  not  later  than  15  days  after  the 
date  of  publication  in  the  Federal 
Register  of  the  notice  of  initiation  by 
filing  a  notice  of  intent  to  participate. 
The  required  contents  of  the  notice  of 
intent  to  participate  are  set  forth  at  19 
CFR  351.218(d)(l)(ii).  In  accordance 
with' the  Department's  regulations,  if  we 
do  jiot  receive  a  notice  of  intent  to 
participate  from  at  least  one  domestic 
interested  party  by  the  15-day  deadline, 
the  Department  will  automatically 
revoke  the  orders  without  further 
review. 

If  we  receive  an  order-specific  notice 
of  intent  to  participate  from  a  domestic 
interested  party,  the  Department's 


regulations  provide  that  all  parties 
wishing  to  participate  in  the  sunset 
review  must  file  substantive  responses 
jjot  later  than  30  days  after  the  date  of 
publication  in  the  Federal  Register  of 
the^fcotice  of  initiation.  The  required 
contents  of  a  substantive  response,  on 
an  order-specific  basis,  are  set  forth  at 
19  CFR  351.218(d)(3).  Note  that  certain 
information  requirements  differ  for 
respondent  and  domestic  interested 
parties.  Also,  note  that  the  Department's 
information  requirements  are  distinct 
from  the  International  Trade 
Commission's  information 
requirements.  Please  consult  the 
Department's  regulations  for 
information  regarding  the  Department's 
conduct  of  sunset  reviews.'  Please 
consult  the  Department's  regulations  at 
19  CFR  Part  351  for  definitions  of  terms 
and  for  other  general  information 
concerning  antidumping  and 
countervailing  duty  proceedings  at  the 
Department. 

This  notice  of  initiation  is  being 
published  in  accordance  with  section 
751(c)  of  the  Act  and  19  CFR  351.218(c) 
of  the  Department's  regulations. 

Dated:  September  25,  2002. 
Faryar  Shirzad, 
Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  02-24929  Filed  9-30-02;  8:45  am) 
BILUNG  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-58fr-809] 

Certain  Circular  Welded  Non-Alloy 
Steel  Pipe  From  the  Republic  of  Korea; 
Preliminary  Results  of  Changed 
Circumstances  Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Conunerce. 
ACTION:  Notice  of  preliminary  results  of 
changed  circumstances  antidimiping 
duty  administrative  review. 

summary:  On  June  16,  2002,  the 
Department  of  Commerce  published  a 
notice  of  initiation  in  the  changed 
circumstances  review  of  the 
antidumping  duty  order  on  circular 
welded  non-alloy  steel  pipe  fit)m  the 
Republic  of  Korea.  As  a  result  of  this 
review,  the  Department  of  Commerce 


■  A  number  of  parties  commented  that  these 
interim-rinal  regulations  provided  insufTicient  time 
for  rebuttals  to  substantive  responses  to  a  notice  of 
initiation.  19  CFR  351.218(d)(4).  As  provided  in  19 
CFR  351.302(b).  the  Department  will  consider 
individual  requests  for  extension  of  that  five-day 
deadline  based  upon  a  showing  of  good  cause. 


preliminarily  finds,  for  the  purposes  of 
this  proceeding,  that  Husteel  Company. 
Ltd.  is  the  successor-in-interest  to 
Shinho  Steel  Company,  Ltd. 
EFFECTIVE  DATE:  October  1,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Suresh  Maniam  or  Scott  Holland, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NVV.,  Washington, 
DC  20230;  telephone-(202l  482-0176 
and  (202)  482-1279,  respectively. 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  "Act"),  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  unless 
o&erwise  indicated,  all  citations  to  the 
Department  of  Commerce's  ("the 
Department's")  regulations  are  to  19 
CFR  part  351  (2002). 
SUPPLEMENTARY  INFORMATION: 

Background: 

Since  the  initiation  of  this  changed 
circimistances  review  (Notice  of 
Initiation  of  Changed  Circumstances 
Antidumping  Duty  Administrative 
Review  ("Initiation"),  67  FR  41394,  June 
16,  2002)  the  following  events  have 
occurred: 

On  July  12,  2002,  we  issued  a  changed 
circumstances  questionnaire  to  Husteel 
requesting  additional  information 
regarding  successorship.  We  received  a 
response  to  the  questionnaire  from 
Husteel  on  August  9,  2002. 

Scope  of  the  Review 

The  merchandise  subject  to  this 
review  is  circular  welded  non-alloy 
steel  pipe  and  tube,  of  circular  cross- 
section,  not  more  than  406.4mm  (16 
inches)  in  outside  diameter,  regardless 
of  wall  thickness,  surface  finish  (black, 
galvanized,  or  painted),  or  end  finish 
(plain  end,  beveled  end,  threaded,  or 
threaded  and  coupled).  These  pipes  and 
tubes  are  generally  known  as  standard 
pipes  and  tubes  and  are  intended  for  the 
low-pressure  conveyance  of  water, 
steam,  natural  gas,  air,  and  other  liquids 
and  gases  in  plumbing  and  heating 
systems,  air-conditioning  units, 
automatic  sprinkler  systems,  and  other 
related  uses.  Standard  pipe  may  also  be 
used  for  light  load-bearing  applications, 
such  as  for  fence  tubing,  and  as 
structural  pipe  tubing  used  for  framing 
and  as  support  members  for 
reconstruction  or  load-bearing  purposes 
in  the  construction,  shipbuilding, 
trucking,  farm  equipment,  and  other 
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related  industries.  Unfinished  conduit 
pipe  is  also  included  in  this  order. 

All  carbon-steel  pipes  and  tubes 
within  the  physical  description  outlined 
above  are  included  within  the  scope  of 
this  review  except  line  pipe,  oil  country 
tubular  goods,  boiler  tubing,  mechanical 
tubing,  pipe  and  tube  hollows  for 
redraws,  finished  scaffolding,  and 
finished  conduit.  In  accordance  with  the 
Department's  Final  Negative 
Determination  of  Scope  Inquiry  on 
Certain  Circular  Welded  Non-Alloy 
Steel  Pipe  and  Tube  from  Brazil,  the 
Republic  of  Korea,  Mexico,  and 
Venezuela.  61  FR  11608,  (March  21, 
1996),  pipe  certified  to  the  API  5L  line- 
pipe  specification  and  pipe  certified  to 
both  the  API  5L  line-pipe  specifications 
and  the  less-stringent  ASTM  A-53 
standard-pipe  specifications,  which  falls 
within  the  physical  parameters  as 
outlined  above,  and  entered  as  line  pipe 
of  a  kind  used  for  oil  and  gas  pipelines 
is  outside  of  the  scope  of  Uie 
antidumping  duty  order. 

Imports  of  these  products  are 
currently  classifiable  under  the 
following  Harmonized  Tariff  Schedule 
of  the  United  States  ("HTSUS") 
subheadings:  7306.30.10.00, 
7306.30.50.25,  7306.30.50.32. 
7306.30.50.40,  7306.30.50.55, 
7306.30.50.85,  and  7306.30.50.90. 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  Customs 
Service  purposes,  the  written 
description  of  the  scope  of  this 
proceeding  is  dispositive. 

Preliminary  Results 

In  making  successor-in-interest 
determinations,  the  Department 
examines  several  factors  including,  but 
not  limited  to,  changes  in:  (1) 
Management;  (2)  production  facilities; 
(3)  supplier  relationships;  and  (4) 
customer  base.  See,  e.g.,  Brass  Sheet 
and  Strip  from  Canada;  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  57  FR  20460-61  (May  13, 1992). 
While  no  single  factor,  or  combination 
of  factors,  will  necessarily  prove 
dispositive,  the  Department  will 
generally  consider  the  new  company  to 
be  the  successor  to  its  predecessor 
company  if  the  resulting  operations  are 
essentially  the  same  as  those  of  the 
predecessor  company.  See,  e.g.,  Id.  and 
Industrial  Phosphoric  Acid  from  Israel: 
Final  Results  of  Changed  Circumstances 
Review.  59  FR  6944,  6945  (February  14. 
1994).  Thus,  if  the  evidence 
demonstrates  that,  with  respect  to  the 
production  and  sale  of  the  subject 
merchandise,  the  new  company 
operates  as  the  same  business  entity  as 
its  predecessor,  the  Department  will 


assign  the  new  company  the  cash- 
deposit  rate  of  its  predecessor. 

Based  on  the  information  submitted 
by  Husteel  in  its  August  9,  2002, 
questioimaire  response  ("questionnaire 
response"),  we  preliminarily  determine 
that  Husteel  is  the  successor-in-interest 
to  Shinho. 

Husteel  previously  provided 
dociunentation  to  support  the  name 
change,  including  the  minutes  of  the 
shareholders'  meeting  where  the  name 
change  was  approved,  the  corporate 
articles  before  and  after  the  name 
change,  court  certification  of  the  name 
change,  and  the  new  business 
registration  certificate  issued  by  tax 
authorities.  See  Initiation. 

Subsequent  to  initiation,  Husteel 
provided  fiulher  dociunentation  to 
support  its  statement  that  the  company's 
management  structure,  production 
facilities,  supplier  relationships  and 
customer  base  remain  unchanged.  The 
Company  organizational  charts  and 
Board  of  Directors  did  not  change.  The 
company  continues  to  operate  two 
production  facilities,  one  at  Inchon  and 
in  Daebul,  Korea.  Fiuthermore,  we 
noted  that  the  product  code  lists  for 
each  facility,  the  monthly  purchase 
transactions  by  vendor,  the  monthly 
home  market  sales  transactions  by 
customer,  for  the  period  of  January 
2002,  through  June  2002,  were 
unchanged. 

Based  on  the  evidence  on  the  record, 
we  preliminarily  find  that  Husteel 
operates  as  the  same  business  entity  as 
Shinho.  Consequently,  we  preliminarily 
determine  that  Husteel  should  receive 
the  same  antidumping  duty  cash- 
deposit  rate  (i.e.,  a  2.99  percent 
antidumping  duty  cash-deposit  rate) 
with  respect  to  the  subject  merchandise 
as  the  predecessor  company,  Shinho. 
See  Circular  Welded  Non-Alloy  Steel 
Pipe  from  the  Republic  of  Korea; 
Amended  Final  Results  of  Antidumping 
Administrative  Review.  66  FR  28422, 
(May  23,  2001). 

Public  Conunent 

Any  interested  party  may  request  a 
hearing  within  30  days  of  publication  of 
this  notice.  See  19  CFR  351.310(c).  Any 
hearing,  if  requested,  will  be  held  44 
days  after  the  date  of  publication  of  this 
notice,  or  the  first  working  day 
thereafter.  Interested  parties  may  submit 
case  briefs  and/or  written  comments  not 
later  than  30  days  after  the  date  of 
publication  of  this  notice.  Rebuttal 
briefs  and  rebuttals  to  written 
comments,  which  must  be  limited  to 
issues  raised  in  such  briefs  or 
comments,  may  be  filed  not  later  than 
37  days  after  the  date  of  publication. 
Parties  who  submit  argiunents  are 


requested  to  submit  with  the  argument 
(1)  a  statement  of  the  issue,  (2)  a  brief 
summary  of  the  argument,  and  (3)  a 
table  of  authorities. 

Consistent  with  section  351.216(e)  of 
the  Department's  regidations,  we  will 
issue  the  final  results  of  this  changed 
circumstances  review  no  later  than  270 
days  after  the  date  on  which  this  review 
was  initiated,  or  within  45  days  if  all 
parties  agree  to  our  preliminary  finding. 

This  notice  is  in  accordance  with 
section  751(b)  of  the  Act. 

Dated:  September  25,  2002. 
Faryar  Shirzad, 
Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  02-24927  Filed  9-30-02:  8:45  ami 
■ujNQ  cooe  asie-os-p 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-821-815] 

Suspension  of  Antidumping  Duty 
Investigation  of  Certain  Cold-Rolled 
Cart>on  Steel  Flat  Products  From  the 
Russian  Federation 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
SUMMARY:  The  Department  of  Commerce 
("the  Department")  has  suspended  the 
antidimiping  duty  investigation 
involving  certain  cold-rolled  carbon 
steel  flat  products  ("cold-rolled  steel") 
from  the  Russian  Federation  ("Russia"). 
The  basis  for  this  action  is  an  agreement 
between  the  Department  and  the 
Russian  cold-rolled  steel  producers 
accoimting  for  substantially  all  imports 
of  cold-rolled  steel  from  Russia,  wherein 
each  signatory  producer/exporter 
individually  agrees  to  make  any 
necessary  price  revisions  to  eliminate 
completely  any  amoimt  by  which  the 
normal  value  (NV)  of  this  merchandise 
exceeds  the  U.S.  price  of  its 
merchandise  subject  to  the  Agreement. 
EFFECTIVE  DATE:  September  23,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Jean 
Kemp,  Jonathan  Herzog  or  Aishe  Allen 
at  C202)  482-4037,  (202)  482-4271,  and 
(202)  482-0172  respectively. 
Antidumping  and  Countervailing  Duty 
Enforcement  Group  III,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW..  Washington,  DC  20230. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  May  9,  2002.  the  Department 
published  its  preliminary  determination 
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in  the  above-captioned  antidumping 
duty  investigation.  See  Notice  of 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Cold- 
Rolled  Carbon  Steel  Flat  Products  From 
the  Russian  Federation.  67  FR  31241 
(May  9,  2002)  ("Preliminary 
Determination").  This  investigation  was 
initiated  on  October  18,  2001.'  See 
Notice  of  Initiation  of  Antidumping 
Duty  Investigations:  Certain  Cold-Rolled 
Carbon  Steel  Flat  Products  From 
Argentina,  Austmlia,  Belgium,  Brazil. 
France.  Germany,  India.  Japan,  Korea, 
the  Netherlands,  New  Zealand,  the 
People's  Republic  of  China,  the  Russian 
Federation,  South  Africa,  Spain. 
Sweden,  Taiwan.  Thailand,  Turkey,  and 
Venezuela,  66  FR  54198  (October  26, 
2001). 

On  May  13,  2002,  the  Russian 
Ministry  of  Economic  Development  and 
Trade  submitted  to  the  Department  a 
proposed  draft  of  a  suspension 
agreement  between  them  and  the 
Department.  On  May  30,  2002,  the 
Russian  government  requested  an 
extension  of  the  final  determination  in 
order  to  have  time  to  negotiate  an 
agreement  to  suspend  this  investigation. 
On  August  23,  2002,  in  Washington,  DC, 
representatives  from  JSC  Severstal, 
Novolipetsk  Iron  and  Steel  Corporation, 
and  JSC  Magnitogorsk  Iron  and  Steel 
Works  (collectively  the  "  Russian  cold- 
rolled  steel  producers")  initialed  a 
proposed  suspension  agreement.  We 
invited  comments  on  the  proposed 
agreement.  On  September  16,  2002,  we 
received  comments  from  petitioners, 
represented  by  Dewey  Ballantine  LLP, 
Skadden,  Arps,  Slate,  Meagher  and 
Flora  LLP,  Wiley  Rein  and  Fielding  LLP, 
Thompson  Cobum,  and  the  Russian 
cold-rolled  steel  producers  submitted  by 
Sidley,  Austin  Brown  and  Wood  LLP. 

On  September  23,  2002,  the  final 
suspension  agreement  was  signed  by  the 
Riissian  cold-rolled  steel  producers  and 
the  Department,  the  effective  date  being 
September  23,  2002. 

Scope  of  Investigation 

For  a  complete  description  of  the 
scope  of  the  investigation,  see 
Agreement  Suspending  the 
Antidumping  Investigation  on  Cold- 
Rolled  Carbon  Steel  Flat  Pmducts  from 
the  Russian  Federation,  Appendix  B, 
signed  September  23,  2002,  attached 
hereto. 


'  The  petitioners  in  this  investigation  are 
Bethlehem  Steel  Corporation.  LTV  Steel  Company, 
Inc.,  Nucor  Corporation,  Steel  Dynamics,  Inc., 
United  States  Steel  Corporation,  WQ  Steel.  Inc.. 
and  Weirton  Steel  Corporation  (collectively,  the 
petitioners). 


Suspension  of  Investigation 

The  Department  consulted  with  the 
parties  to  the  proceeding  and  has 
considered  the  comments  submitted 
with  respect  to  the  proposed  suspension 
agreement.  Based  on  our  review  of  these 
comments,  we  have  made  changes  to  the 
agreement.  In  accordance  with  section 
734(b)  of  the  Act,  we  have  determined 
that  the  agreement  will  eliminate 
completely  sales  at  less  than  fair  value 
of  imported  subject  merchandise. 
Moreover,  in  accordance  with  section 
734(d)  of  the  Act,  we  have  determined 
that  the  agreement  is  in  the  public 
interest,  and  that  the  agreement  can  be 
monitored  effectively.  We  find, 
therefore,  that  the  criteria  for 
suspension  of  an  investigation  pursuant 
to  sections  734(b)  and  (d)  of  the  Act 
have  been  met.  The  terms  and 
conditions  of  this  agreement,  signed 
September  23,  2002,  are  set  fortib  in 
appendix  I  to  this  notice. 

Pursuant  to  section  734(f)(2)(A)  of  the 
Act,  the  suspension  of  liquidation  of  all 
entries  of  cold-rolled  steel  from  Russia 
entered,  or  withdrawn  from  warehouse, 
for  consumption,  as  directed  in  our 
notice  of  Preliminary  Determination,  is 
hereby  terminated. 

Any  cash  deposits  on  entries  of  cold- 
rolled  steel  from  Russia  pursuant  to  that 
suspension  of  liquidation  shall  be 
refunded  and  any  bonds  shall  be 
released. 

Notwithstanding  the  suspension 
agreements,  the  Department  will 
continue  the  investigation  if  it  receives 
such  a  request  in  accordance  with 
section  734(g)  of  the  Act  within  20  days 
after  the  date  of  publication  of  this 
notice. 

This  notice  is  published  pursuant  to 
section  734(0(1  )(A)  of  the  Act. 

Dated:  September  23,  2002. 
Faryar  Shirzad, 

Assistant  Secretary  for  Import 
Administration. 

Appendix  I — Agreement  Suspending 
the  Antidumping  Investigation  on  Cold- 
RoUed  Carbon  Steel  Flat  Products  From 
the  Russian  Federation  (A-821-615) 

Pursuant  to  section  734(b)  of  the  Tariff  Act 
of  1930,  as  amended  (19  U.S.C.  1673(c)(b)) 
(the  "Act"),  and  19  CFR  351.208  (the 
"Regulations"),  the  U.S.  Department  of 
Commerce  (the  "Department")  and  the 
signatory  producers/exporters  of  Cold-Roiled 
Carbon  Steel  Flat  Products  from  the  Russian 
Federation  (the  "Signatories")  enter  into  this 
suspension  agreement  (the  "Agreement").  On 
the  basis  of  this  Agreement,  the  Department 
shall  suspend  its  antidumping  investigation 
initiated  on  October  26,  2001  (66  FR  54198). 
with  respect  to  cold-rolled  carbon  steel  flat 
products  from  the  Russian  Federation, 
subject  to  the  terms  and  provisions  set  forth 
below. 


(A)  Product  Coverage 

For  purposes  of  this  Agreement,  the 
products  covered  are  certain^cold-rolled 
(cold-reduced),  flat-rolled  carbon-quality 
steel  products,  as  described  in  appendix  B. 


(B)  U.S.  Import  Coverage 

The  signatory  producers/exporters 
collectively  are  the  producers  and  exporters 
in  the  Russian  Federation  that,  during  the 
antidumping  investigation  on  the 
merchandise  subject  to  the  Agreement, 
accounted  for  substantially  all  (not  less  than 
85  percent)  of  the  subject  merchandise 
imported  into  the  United  States,  as  provided 
in  the  Departments  regulations.  The 
Department  may  at  anytime  during  the 
period  of  the  Agreement  require  additional 
producers/exporters  in  the  Russian 
Federation  to  sign  the  Agreement  in  order  to 
ensure  that  not  less  than  substantially  all 
imports  into  the  United  States  are  covered  by 
the  Agreement. 

In  reviewing  the  operation  of  the 
Agreement  for  the  purpose  of  determining 
whether  this  Agreement  has  been  violated  or 
is  no  longer  in  the  public  interest,  the 
Department  will  consider  imports  into  the 
United  States  from  all  sources  of  the 
merchandise  described  in  Section  A  of  the 
Agreement.  For  this  purpose,  the  Department 
will  consider  factors  including,  but  not 
limited  to,  the  following:  volume  of  trade, 
pattern  of  trade,  whether  or  not  the  reseller 
is  an  original  equipment  manufacturer,  and 
the  reseller's  export  price  (EP). 

(C)  Basis  of  the  Agreement 

On  and  after  the  effective  date  of  the 
Agreement,  each  signatory  producer/exporter 
individually  agrees  to  make  any  necessary 
price  revisions  to  eliminate  completely  any 
amount  by  which  the  normal  value  [NV]  of 
this  merchandise  exceeds  the  U.S.  price  of  its 
merchandise  subject  to  the  Agreement.  For 
this  purpose,  the  Department  will  determine 
the  NV  in  accordance  with  section  773(e)  of 
the  Act  and  U.S.  price  in  accordance  with 
section  772  of  the  Act. 

(1)  For  the  period  from  September  23, 
2002,  the  date  of  signing  the  agreement, 
through  March  31,  2003  (the  interim  period), 
each  signatory  producer/exporter  agrees  not 
to  sell  its  merchandise  subject  to  the 
Agreement  in  the  United  States. 

(2)  For  all  sales  occurring  on  and  after 
April  1,  2003,  each  producer/exporter  agrees 
not  to  sell  its  merchandise  subject  to  the 
Agreement  to  any  unafflliated  purchaser  in 
the  United  States  at  prices  that  are  less  than 
the  NV  of  the  merchandise,  as  determined  by 
the  Department  on  the  basis  of  information 
submitted  to  the  Department  not  later  than 
the  dates  specified  in  section  D  of  the 
Agreement  and  provided  to  the  parties  not 
later  than  March  20  and  September  20  of 
each  year.'  This  NV  shall  apply  to  sales 


>  For  the  first  sales  period  only.  April  1  through 
September  30.  2003,  ^e  issuance  of  the  normal 
value  may  be  delayed  in  order  to  resolve  issues 
raised  in  comments  firom  interested  parties  or  by  the 
Department  and  for  the  purpose  of  allowing 
sufficient  time  for  signatories  to  respond  to  the 
Department's  request  for  cost  data.  Some  of  the 
these  issues  may  arise  due  to  Russia's  new  status 
as  a  market  economy  with  respect  to  the 
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occurring  during  the  semiaimual  period 
beginning  on  the  first  day  of  the  month 
following  the  date  the  Department  provides 
the  NV,  as  stated  in  this  paragraph. 

(D)  Monitoring 

Each  signatory  producer/exporter  will 
supply  to  the  Department  all  information  that 
the  Department  decides  is  necessary  to 
ensure  that  the  producer/exporter  is  in  fiill 
compliance  with  the  terms  of  the  Agreement. 
As  explained  below,  the  Department  will 
provide  each  signatory  producer/exporter  a 
detailed  request  for  information  and 
prescribe  a  required  format  and  method  of 
data  compilation,  not  later  than  the 
beginning  of  each  reporting  period. 

(1)  Sales  Information 

The  Department  will  require  each 
producer/exporter  to  report,  on  computer 
tape  in  the  prescribed  format  and  using  the 
prescribed  method  of  data  compilation,  each 
sale  of  the  merchandise  subject  to  the 
Agreement,  either  directly  or  indirectly  to 
imaffiliated  purchasers  in  the  United  States, 
including  each  adjustment  applicable  to  each 
sale,  as  specified  by  the  Department. 

The  first  report  of  sales  data  shall  be 
submitted  to  the  E)epartment.  on  computer 
tape  in  the  prescribed  format  and  Using  the 
prescribed  method  of  data  compilation,  not 
later  than  October  31,  2003,  and  shall  contain 
the  specified  sales  information  covering  the 
period  April  1,  2003  to  September  30,  2003. 
Subsequent  reports  of  sales  data  shall  be 
submitted  to  the  Department  not  later  than 
April  30  and  October  31  of  each  year,  and 
each  report  shall  contain  the  specified  sales 
information  for  the  semiannual  period 
ending  one  month  prior  to  the  due  date, 
except  that  if  the  Department  receives 
information  that  a  possible  violation  of  the 
Agreement  may  have  occurred,  the 
Department  may  request  sales  data  on  a 
monthly,  rather  than  semiannual  basis. 

(2)  Cost  Information 

Producer/exporters  must  request  NVs  for 
all  subject  merchandise  that  will  be  sold  in 
the  United  States.  For  those  products  which 
the  producer/exporter  is  requesting  NVs,  the 
Department  will  require  each  producer/ 
exporter  to  report:  Their  actual  cost  of 
manufacturing;  selling,  general  and 
administrative  (SG&A)  expenses:  and  profit 
data  on  a  semiannual  basis,  in  the  prescribed 
format  and  using  the  prescribed  method  of 
data  compilation.  As  indicated  in  Appendix 
A,  profit  will  be  reported  by  the  producers/ 
exporters  on  a  semiannual  basis.  Each  such 
producer/exporter  also  must  report 


Department's  proceedings.  In  accordance  with 
section  773(f)  of  the  Act,  the  I>epartment  will 
examine  prices  and  costs  within  Russia  and,  for  any 
sales  period,  may  disregard  particular  prices  or 
costs  when  the  prices  are  not  in  the  ordinary  course 
of  trade,  the  costs  are  not  in  accordance  with  the 
generally  accepted  accounting  principles,  the  costs 
do  not  reasonably  reflect  the  costs  associated  with 
the  production  and  sale  of  the  merchandise,  or  in 
other  situations  provided  for  the  Act  or  the 
Department's  regulations.  Examples  of  possible 
areas  in  which  adjustments  may  be  necessary 
include,  but  are  not  limited  to,  costs  related  to 
energy,  depreciation,  transactions  among  affiliates, 
l>arters,  as  well  as  items  that  are  not  recognized  by 
the  Russian  Accounting  System. 


anticipated  increases  in  production  costs  in 
the  semiannual  period  in  which  the 
information  is  submitted  resulting  from 
factors  such  as  anticipated  changes  in 
production  yield,  changes  in  production 
process,  changes  in  production  quantities  or 
changes  in  production  facilities. 

The  first  report  of  cost  data  shall  be 
submitted  to  the  Department  not  later  than 
November  14.  2002.  and  shall  contain  the 
specified  cost  data  covering  the  period  April 
1,  2002  through  September  30,  2002.  Each 
subsequent  report  shall  be  submitted  to  the 
Department  not  later  than  May  15  and 
November  14  of  each  year,  and  each  report 
shall  contain  specified  information  for  the 
semiannual  period  ending  45  days  prior  to 
the  due  date. 

(3)  Special  Adjustment  of  Normal  Value 

If  the  Department  determines  that  the  NV 
it  determined  for  a  previous  semiannual 
period  was  erroneous  because  the  reported 
costs  for  that  period  were  inaccurate  or 
incomplete,  or  for  any  other  reason,  the 
Department  may  adjust  NV  in  a  subsequent 
period  or  periods,  unless  the  Department 
determines  that  Section  F  of  the  Agreement 
applies. 

(4)  Verification 

Each  producer/exporter  agrees  to  permit 
full  verification  of  all  cost  and  sales 
information  annually,  or  more  frequently,  as 
the  Department  d^ms  necessary. 

(5)  Bundling  or  Other  Arrangements 

Producers/exporters  agree  not  to 
circumvent  the  Agreement.  In  accordance 
with  the  dates  set  forth  in  section  D(l)  of  this 
Agreement,  producers/exporters  will  submit 
a  written  statement  to  the  Department 
certifying  that  the  sales  reported  herein  were 
not,  or  are  not  part  of  or  related  to,  any 
bundling  arrangement,  on-site  processing 
arrangement,  discounts/free  goods/financing 
package,  swap  or  other  exchange  where  such 
arrangement  is  designed  to  circumvent  the 
basis  of  the  Agreement. 

Where  there  is  reason  to  believe  that  such 
an  arrangement  does  circumvent  the  basis  of 
the  Agreement,  the  Department  will  request 
producers/exporters  to  provide  within  15 
days  all  particulars  regarding  any  such 
arrangement,  including,  but  not  limited  to. 
sales  information  pertaining  to  covered  and 
non-covered  merchandise  that  is 
manufactured  or  sold  by  producers/ 
exporters.  The  Department  will  accept 
written  comments,  not  to  exceed  30  pages, 
from  all  parties  no  later  than  15  days  after  the 
date  of  receipt  of  such  producer/exporter 
information. 

If  the  Department,  after  reviewing  all 
submissions,  determines  that  such 
arrangement  circumvents  the  bssis  of  the 
Agreement,  it  may,  as  it  deems  most 
appropriate,  utilize  one  of  two  options:  (1) 
The  amount  of  the  effective  price  discount 
resulting  from  such  arrangement  shall  be 
reflected  in  the  NV  in  accordance  with 
section  D(3)  of  this  Agreement,  or  (2)  the 
Department  shall  determine  that  the 
Agreement  has  been  violated  and  take  action 
according  to  the  provisions  under  section  F 
of  this  Agreement. 


(6)  Rejection  of  Submissions 

The  Department  may  reject  any 
information  submitted  after  the  deadlines  set 
forth  in  this  section  or  any  information 
which  it  is  unable  to  verify  to  its  satisfaction. 
If  information  is  not  submitted  in  a  complete 
and  timely  fashion  or  is  not  fully  verifiable, 
the  Department  may  calculate  normal  value 
(NV),  and/or  U.S.  price  based  on  facts 
otherwise  available,  as  it  determines 
appropriate,  unless  the  Department 
determines  that  section  F  of  this  Agreement 
applies. 

(E)  Disclosure  and  Comment 

(1)  The  Department  may  make  available  to 
representatives  of  each  domestic  party  to  the 
proceeding,  under  appropriately  drawn 
administrative  protective  orders,  business 
proprietary  information  submitted  to  the    . 
Department  during  the  reporting  period  as 
well  as  results  of  its  analysis  under  section 
777  of  the  Act. 

(2)  For  the  first  sales  period,  beginning 
April  1,  2003,  the  Department  will  disclose 
to  each  producer/exporter  the  preliminary 
results  and  methodology  of  the  Department's 
calculations  of  its  NV  no  later  that  February 
20,  2003.  At  that  time,  the  Department  may 
also  make  available  such  information  to  the 
domestic  parties  to  the  proceeding  in 
accordance  with  this  section. 

(3)  Not  later  than  February  20  and  August 
20  of  each  ensuing  sales  period,  the 
Department  will  disclose  to  each  producer/ 
exporter  the  preliminary  results  and 
methodology  of  the  Department's 
calculations  of  its  NV.  At  that  time,  the 
Department  may  also  make  available  such 
information  to  the  domestic  parties  to  the 
proceeding,  in  accordance  with  this  section. 

(4)  Not  later  than  7  days  after  the  date  of 
disclosure  under  section  E(2)  and  E(3)  of  this 
Agreement,  the  parties  to  the  proceeding  may 
submit  written  comments  to  the  Department, 
not  to  exceed  15  pages.  After  reviewing  these 
submissions,  the  Department  will  provide  to 
each  producer/exporter  its  NV  as  provided  in 
section  C(2)  of  this  Agreement.  In  addition, 
the  Department  may  provide  such 
information  to  domestic  interested  parties  as 
specified  in  this  section. 

(F)  Violations  of  the  Agreement 

If  the  Etepartment  determines  that  the 
Agreement  is  being  or  has  been  violated  or 
no  longer  meets  the  requirements  of  section 
734(b)  or  (d)  of  the  Act,  the  Department  shall 
take  action  it  determines  appropriate  under 
section  734(i)  of  the  Act  and  the  regulations. 

(G)  Other  Provisions 

In  entering  into  the  Agreement,  the 
signatory  producers/exporters  do  not  admit 
that  any  sales  of  merchandise  subject  to  the 
Agreement  have  been  made  at  less  than  fair 
value. 

(H)  Termination  or  Withdrawal 

The  Department  will  not  consider  requests 
for  termination  of  this  suspended 
investigation  prior  to  September  2007. 
Termination  of  the  suspended  investigation 
will  be  considered  in  accordance  with  the 
five-year  review  provisions  of  §  351.222  of 
the  Department's  regulations. 
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Any  producer/exporter  may  withdraw  from 
the  Agreement  at  any  time  upon  notice  to  the 
Department.  Withdrawal  shall  be  effective  60 
days  after  such  notice  is  given  to  the 
Department.  Upon  withdrawal,  the 
Department  shall  follow  the  procedures 
outlined  in  section  734(i)(l)  of  the  Act. 

(I)  Definitions 

For  purposes  of  the  Agreement,  the 
following  definitions  apply: 

(1)  U.S.  price  means  the  export  price  or 
constructed  export  price  at  which 
merchandise  is  sold  by  the  producer  or 
exporter  to  the  first  unaffiliated  person  in  the 
United  States,  including  the  amount  of  any 
discounts,  rebates,  price  protection  or  ship 
and  debit  adjustments,  and  other  adjustments 
affecting  the  net  amount  paid  or  to  be  paid 
by  the  unaffiliated  purchaser,  as  determined 
by  the  Department  under  section  772  of  the 
Act. 

(2)  Normal  Value  means  the  constructed 
value  (CV)  of  the  merchandise,  as  determined 
by  the  Department  under  section  773  of  the 
Act  and  the  corresponding  sections  of  the 
Department's  regulatioris,  and  as  adjusted  in 
accordance  with  Appendix  A  to  this 
Agreement. 

(3)  Producer/Exporter-means  (1)  the  foreign 
manufacturer  or  producer,  (2)  the  foreign 
producer  or  reseller  which  also  exports,  and 
(3)  the  affiliated  person  by  whom  or  for 
wliose  account  the  merchandise  is  imported 
into  the  United  States,  as  defined  in  section 
771^28)  of  the  Act. 

(4)  Date  of  sale  means  the  date  of  the 
invoice  as  recorded  in  the  exporter  or 
producer's  records  kept  in  the  ordinary 
course  of  business,  unless  the  Department 
determines  that  a  different  date  better  reflects 
the  date  on  which  the  exporter  or  producer 
establishes  the  material  terms  of  sale,  as 
determined  by  the  Department  under  its 
regulations. 

The  effective  date  of  this  Agreement  is 
September  23.  2002. 

For  the  Russian  Federation  Producers/ 
Exporters 


Neil  R.  Ellis  for  JSC  Severstal 


Date 


Stanimir  A.  Alexandrov  for  Novolipetsk  Iron 
&  Steel  Corporation 


Date 


Vasily  A.  Varenov  for  Magnitogorsk  Iron  & 
Steel  Works 


Date 


For  U.S.  Department,  of  Commerce: 

Faryar  Shirzad.  Assistant  Secretary  for 
Import  Administration 


Appendix  A — ^Principles  of  Cost 
General  Framework 

The  cost  information  reported  to  the 
Department  that  will  form  the  basis  of  the  NV 
calculations  for  purposes  of  the  Agreement 
must  be  ^: 

•  Comprehensive  in  nature  and  based  on 
a  reliable  accounting  system  (i.e.,  a  system 
based  on  well-established  standards  that  can 
be  tied  to  the  audited  financial  statements); 

•  Representative  of  the  company's  costs 
incurred  for  the  general  class  of  merchandise; 

•  Calculated  on  a  semiannual  weighted- 
average  basis  of  the  plants  or  cost  centers 
manufacturing  the  product; 

•  Based  on  fully-absorbed  costs  of 
production,  including  any  downtime; 

•  Valued  in  accordance  with  generally 
accepted  accounting  principles; 

•  Reflective  of  appropriately  allocated 
common  costs  so  that  the  costs  necessary  for 
the  manufacturing  of  the  product  are  not 
absorbed  by  other  products;  and 

•  Reflective  of  the  actual  cost  of  producing 
the  product. 

Additionally,  a  single  figure  should  be 
reported  for  each  cost  component. 

Cost  of  Manufacturing  (COM) 

Costs  of  manufacturing  are  reported  by 
major  cost  category  and  for  major  stages  of 
production.  Weighted-average  costs  are  used 
for  a  product  that  is  produced  at  more  than 
one  facility,  based  on  the  cost  at  each  facility. 

Direct  materials  is  the  cost  of  those 
materials  which  are  input  into  the 
production  process  and  physically  become 
part  of  the  final  product. 

Direct  labor  are  the  costs  identified  with  a 
specific  product.  These  costs=are  not 
allocated  among  products  except  when  two 
or  more  products  are  produced  at  the  same 
cost  center.  Direct  labor  costs  should  include 
salary,  bonus  and  overtime  pay,  training 
expenses,  and  all  fringe  benefits.  Any 
contracted-labor  expense  should  reflect  the 
actual  billed  cost  or  the  actual  costs  incurred 
by  the  subcontractor  when  the  corporation 
has  influence  over  the  contractor. 

Factory  overhead  is  the  overhead  costs 
including  indirect  materials,  indirect  labor, 
depreciation,  and  other  fixed  and  variable 
expenses  attributable  to  a  production  line  or 
factory.  Because  overhead  costs  are  typically 
incurred  for  an  entire  production  line. 
Acceptable  cost  allocation  can  be  based  on 
labor  hours  or  machine  hours.  Overhead 
costs  should  reflect  any  idle  or  downtime 
and  be  fully  absorbed  by  the  products. 

Cost  of  Production  (COP) 

COP  is  equal  to  the  sum  of  materials,  labor, 
and  overhead  (COM)  plus  SG&A  expense  in 
the  home  market  (HM). 

SG&A  expense  are  those  expenses  incurred 
for  the  operation  of  the  corporation  as  a 
whole  and  not  directly  related  to  the 
manufacture  of  a  particular  product.  They 
include  corporate  general  and  administrative 
expenses,  financing  expenses,  and  general^ 
research  and  development  expenses. 
Additionally,  direct  and  indirect  selling 
expenses  incurred  in  the  HM  for  sales  of  the 


Date 


2  See  footnote  1  in  Section  C(2)  of  the  Agreement. 


product  under  investigation  are  included. 
Such  expenses  are  allocated  over  cost  of 
goods  sold. 

Constructed  Value 

Is  equal  to  the  sum  of  materials,  labor  and 
overhead  (COM)  and  SG&A  expenses  plus 
profit  in  the  comparison  market  and  the  cost 
of  packing  for  exportation  to  the  United 
States. 

Calculation  of  Suspension  Agreement  NVs 

NVs  (for  purposes  of  the  Agreement)  are 
calculated  by  adjusting  the  CV  and  are 
provided  for  both  EP  and  CEP  transactions. 
In  effect,  any  expenses  uniquely  associated 
with  the  covered  products  sold  in  the  HM  are 
subtracted  from  the  CV,  and  any  such 
expenses  which  are  uniquely  associated  with 
the  covered  products  sold  in  the  United 
States  are  added  to  the  CV  to  calculate  the 
NV. 

Export  Price— Generally,  a  U.S.  sale  is 
classified  as  an  export  price  sale  when  the 
first  sale  to  an  unaffiliated  person  occurs 
before  the  goods  are  imported  into  the  United 
States.  In  cases  where  the  foreign 
manufacturer  knows  or  has  reason  to  believe 
that  the  merchandise  is  ultimately  destined 
for  the  United  States,  the  manufacturer's 
sales  is  the  sale  subject  to  review.  If,  on  the 
other  hand,  the  manufacturer  sold  the 
merchandise  to  a  foreign  trader  without 
knowledge  of  the  trader's  intention  to  export 
the  merchandise  to  the  United  States,  then 
the  trader's  first  sale  to  an  unaffiliated  person 
is  the  sale  subject  to  review.  For  EP  NVs,  the 
CV  is  adjusted  for  movement  costs  and 
differences  in  direct  selling  expenses  such  as 
commissions,  credit,  warranties,  technical 
expenses  such  as  commissions,  credit, 
warranties,  technical  services,  advertising, 
and  sales  promotion. 

Constructed  Export  Price— Generally,  a 
U.S.  sales  is  classified  as  a  constructed  export 
price  sale  when  the  first  sale  to  an 
unaffiliated  person  occurs  after  importation. 
However,  if  the  first  sales  to  an  unaffiliated 
person  is  made  by  a  person  in  the  United 
States  affiliated  with  the  foreign  exporter, 
constructed  export  price  applies  even  if  the 
sale  occurs  prior  to  importation,  unless  the 
U.S.  affiliate  performs  only  clerical  functions 
in  connection  with  the  sale.  For  CEP  NVs,  the 
CV  is  adjusted  similar  to  EP  sales,  with 
differences  for  adjustment  to  U.S.  and  HM 
indirect-selling  expenses. 

Home  market  direct-selling  expenses  are 
expenses  that  are  incurred  as  a  direct  result 
of  a  sale.  These  include  such  expenses  as 
conunissions,  advertising,  discounts  and 
rebates,  credit,  warranty  expenses,  freight 
costs,  etc.  Certain  direct-selling  expenses  are 
treated  individually.  They  include: 

Commission  expenses  are  payments  to 
unaffiliated  parties  for  sales  in  the  HM. 

Credit  expenses  are  expenses  incurred  for 
the  extension  of  credit  to  HM  customers. 

Movement  expenses  are  freight,  brokerage 
and  handling,  and  insurance  expenses. 

U.S.  direct-selling  expenses  are  the  same  as 
HM  direct-selling  expenses  except  that  they 
are  incurred  for  sales  in  the  United  States. 

Movement  expenses  are  additional 
expenses  incidental  to  importation  into  the 
United  States.  These  typically  include  U.S. 
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inland  freight,  insurance,  brokerage  and 
handling  expenses,  U.S.  Customs  duties,  and 
international  freight. 

U.S.  indirect-selling  expenses  include 
general  fixed  expenses  incurred  by  the  U.S. 
sales  subsidiary  or  affiliated  exporter  for 
sales  to  the  United  States.  They  may  also 
include  a  portion  of  indirect  expenses 
incurred  in  the  HM  for  export  sales. 

For  EP  transactions 

+  Direct  Materials 

•I-  Direct  Labor 

+  Factory  Overhead 

=  Cost  of  Manufacturing  (COM) 

*  Home  Maricet  SG&A 

=  Cost  of  Production  (COP) 

+  U.S.  Packing 

+  Profit 

=  Constmcted  Value 

•I-  U.S.  Direct-Selling  Expense 

•t-  U.S.  Commission  Expense 

+  U.S.  Movement  Expense 

-I-  U.S.  Credit  Expense 

-  HM  Direct-Selling  Expense 

-  HM  Commission  Expense ' 

-  HM  Credit  Expense 
=  NV  for  EP  Sales 

^  If  the  company  does  not  have  HM  commis- 
sions, HM  indirect  expenses  are  subtracted 
only  up  to  the  amount  of  the  U.S. 
Commissions. 

For  CEP  transactions 

+  Direct  Materials 

+  Direct  Labor 

+  Factory  Overhead 

=  Cost  of  Manufacturing  (COM) 

-I-  Home  Martlet  SG&A 

=  Cost  of  Production  (COP) 

+  U.S.  Packing 

+  Profit 

=  Constructed  Value 

■*■  U.S.  Direct-selling  Expense 

+  U.S.  indirect-selling  Expense 

■»-  U.S.  Commission  Expense 

■f  U.S.  Movement  Expense 

+  U.S.  Credit  Expense 

••■  U.S.  Further  Manufacturing  Expenses  (if 

any) 

+  CEP  Profit 

-  HM  Direct-sellir)g  Expense 


For  CEP  transactions 


-  HM  Commission  Expense  ^ 

-  HM  Credit  Expense 
=    NV  for  CEP  Sales 

^  If  the  company  does  not  have  HM  commis- 
sions, HM  indirect  expenses  are  subtracted 
only  up  to  tt>e  amount  of  the  U.S. 
Commissions. 

Appendix  B 

For  purposes  of  this  Agreement,  the 
products  covered  are  certain  cold-rolled 
(cold-reduced)  flat-rolled  carbon-quality  steel 
products,  neither  clad,  plated,  nor  coated 
with  metal,  but  whether  or  not  annealed, 
painted,  varnished,  or  coated  with  plastics  or 
other  non-metallic  substances,  both  in  coils, 
0.5  inch  wide  or  wider,  (whether  or  not  in 
successively  superimposed  layers  and/or 
otherwise  coiled,  such  as  spirally  oscillated 
coils),  and  also  in  straight  lengths,  which,  if 
less  than  4.75  mm  in  thickness  having  a 
width  that  is  0.5  inch  or  greater  and  that 
measures  at  least  10  times  the  thickness;  or, 
if  of  a  thickness  of  4.75  mm  or  more,  having 
a  width  exceeding  150  mm  and  measuring  at 
least  twice  the  thickness.  The  products 
described  above  may  be  rectangular,  square, 
circular  or  other  shape  and  include  products 
of  either  rectangular  or  non-rectangular  cross- 
section. 

Specifically  included  in  this  scope  are 
vacuum  degassed,  fully  stabilized  (commonly 
referred  to  as  interstitial-free  (IF))  steels,  high 
strength  low  alloy  (HSLA)  steels,  and  motor 
lamination  steels.  IF  steels  are  recognized  as 
low  carbon  steels  with  micro-alloying  levels 
of  elements  such  as  titanium  and/or  niobium 
added  to  stabilize  carbon  and  nitrogen 
elements.  HSLA  steels  are  recognized  as 
steels  with  micro-alloying  levels  of  elements 
such  as~chromium,  copper,  niobium, 
titanium,  vanadium,  and  molybdenum. 
Motor  lamination  steels  contain  micro- 
alloying  levels  of  elements  such  as  silicon 
and  aluminum. 

Steel  products  included  in  the  scope  of  this 
Agreement,  regardless  of  definitions  in  the 
HTSUS,  are  products  in  which:  (1)  Iron 
predominates,  by  weight,  over  each  of  the 
other  contained  elements;  (2)  The  carbon 
content  is  2%  or  less,  by  weight,  and;  (3). 

Chemical  Composition 


none  of  the  elements  listed  below  exceeds 
the  quantity,  by  weight,  respectively 
indicated:  1.80%  of  manganese,  or  2.25%  of 
silicon,  or  1.00%  of  copper,  or  0.50%  of 
aluminum,  or  1.25%  of  chromium,  or  0.30% 
of  cobah,  or  0.40%  of  lead,  or  1.25%  of 
nickel,  or  0.30%  of  tungsten,  or  0.10%  of 
molybdenum,  or  0.10%  of  niobium  (also 
called  columbium),  or  0.15%  of  vanadium,  or 
0.15%  of  zirconium. 

All  products  that  meet  the  written  physical 
description,  and  in  which  the  chemistry 
quantities  do  not  exceed  any  one  of  the  noted 
element  levels  listed  above,  are  within  the 
scope  of  this  Agreement  unless  specifically 
excluded. 

The  following  products,  by  way  of 
example,  are  outside  and/or  specifically 
excluded  frtim  the  scope  of  this  Agreement: 

•  S/4£grades  (formerly  also  called  AISI 
grades)  above  2300; 

•  Ball  bearing  steels,  as  defined  in  the 
HTSUS; 

•  Tool  steels,  as  defined  in  the  HTSUS; 

•  Silico-manganese  steel,  as  defined  in  the 
HTSUS; 

•  Silicon-electrical  steels,  as  defined  in  the 
HTSUS,  that  are  gr^in-oriented: 

•  Silicon-electrical  steels,  as  defined  in  the 
HTSUS,  that  are  not  grain-oriented  and  that 
have  a  silicon  level  exceeding  2.25%; 

•  All  products  (proprietary  or  otherwise) 
based  on  an  alloy  ASTM  specification 
(sample  specifications:  ASTM  A506,  A507); 

•  Non-rectangular  shapes,  not  in  coils, 
which  are  the  result  of  having  been  processed 
by  cutting  or  stamping  and  which  have 
assumed  the  character  of  articles  or  products 
classified  outside  chapter  72  of  the  HTSUS; 

•  Silicon-electrical  steels,  as  defined  in  the 
HTSUS,  that  are  not  grain-oriented  and  that 
have  a  silicon  level  less  than  2.25%.  and  (a) 
fully-processed,  with  a  core  loss  of  less  than 
0.14  watts/pound  per  mil  (0.001  inch),  or  (b) 
semi-processed,  with  core  loss  of  less  than 
0.085  watts/pound  per  mil  (0.001  inch); 

•  Certain  shadow  mask  steel,  which  is 
aluminum  killed  cold-rolled  steel  coil  that  is 
open  coil  armealed,  has  an  ultra-flat, 
isotropic  siuface,  and  which  meets  the 
following  characteristics: 

Thickness:  0.001  to  0.010  inch 
Width:  15  to  32  inches 


Element 

c 

Weight  

<  0.002% 

•  Certain  flapper  valve  steel,  which  is 
hardened  and  tempered,  surface  polished. 

and  which  meets  the  following 

characteristics: 

Thickness:  Sl.O  mm 

Chemical  Composition 

Width:  <152.4  mm 

Element  

Weight% 

C 
0.90-1.05 

Si 
0.15-0.35 

Mn 
0.30-0.50 

P 
^.03 

S 
50.006 

'> 

MECHANICAL  PROPERTIES 

Tensile  Strength  

i  162  Kgf/mm' 

? 

. 
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Mechanical  Properties— Continued 


Hardness 


Physical  Properties 


Flatness 


>  475  Vickers  number  hardness 


<0.2%  of  nominal  strip  width 


Microstructure:  Completely  free  from 
decarburization.  Carbides  are  spheroidal 
and  fine  within  1%  to  4%  (area  percentage) 


Sulfide  Inclusion  i., 

Oxide  Inclusion 1. 


and  are  undissolved  in  the  uniform 
tempered  martensite. 

Non-Metallic  Inclusion 


Area  Percentage 


<  0.04% 

<  0.05% 


Compressive  Stress:  lO  to  40  Kgf/mm- 


t<  0.209  

0.209  <  t  <  0.310 
0.310<t<  0.440 
0.440  <  t  <  0.560 
0.560  <t  


Surface  Roughness: 
Thickness  (mm) 


Roughness  (nm) 


Rz  <  0.5 
Rz  <  0.6 
Rz  <  0.7 
Rz  <  0.8 
Rz<1.0 


•  Certain  ultra  thin  gauge  steel  strip. 
which  meets  the  following  characteristics: 
Thickness:  <  0.100  mm  ±  7% 


Element  .. 
Weight  % 


Hardness 

Total  Etongation 
Tensile  Strengh  . 


r 
-1— 


Surface  Finish  

Camber  (in  2.0  m)  . 
Flatness  (in  2.0  m) 

Edge  Burr 

Coil  Set  (in  1 .0  m)  . 


Width:  100  to  600  mm 


Chemical  Composition 


c 

<0.07 


Mn 
0.2-0.5 


P 
<0.05 


Mechanical  Properties 


Physical  Properties 


s 

SO.05 


Al 
<0.07 


Fe 
Balance 


Full  Hard  (Hv  180  minimum) 

<3% 

600  to  850  N/mm 


^.3  micron 

<3.0  mm 

<0.5  mm 

<0.01  mm  greater  than  thickness 

<75.0  mm 


•  Certain  silicon  steel,  which  meets  the 
following  characteristics: 
Thickness:  0.024  inch  ±  0.0015  inch 


Width:  33  to  45.5  inches 


( 

Dhemical  Composition 

~ 

Etofnent 

Min.  Weight  % , 

C 

Mn 

P 

s 

Si 
0.65 

Al 

0.004 

0.4 

0.09 

0.009 

0.4 

Max.  Weight  % 
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Mechanical  Properties 

Hardness 

B  60-75  (AIM  65) 

Physical  Properties 

Finish 

Gamma  Crown  (in  5  inches) 

Flatness 

Coating 

Camber  (in  any  10  feet) 

Coil  Size  I.D .-... 


Smooth  (30-00  microinches) 

0.0005  inch,  start  measurir>g  one-quarter  inch  from  slit  edge 

20  MJNIT  max. 

C3A-.08A  max.  (A2  coating  acceptable) 

Vie  inch 

20ir>ches 


Magnetic  Properties 


Core  Loss  (1.5T/60  Hz)  NAAS  ... 
Permeability  (1.5T/60  Hz)  NAAS 


3.8  Watts/Pound  max. 
1700  gauss/oersted  typical 
1500  minimum 


•  Certain  aperture  mask  steel,  which  has 
an  ultra-flat  surface  flatness  and  which  meets 
the  following  characteristics: 


Thickness:  0.025  to  0.245  mm 
Width:  381-1000  mm 


Chemical  Composition 


;^ 


Element  .. 
Weight  % 


C 

<o.oi 


DN 
0.004  to  0.007 


Al 
<  0.007 


-  •  Certain  annealed  and  temper-rolled 
cold-rolled  continuously  cast  steel,  which 
meets  the  following  characteristics: 


Chemical  Composition 


Element 

Min.  Weight  % 
Max  Weight  % 


C 
0.02 
0.06 


Mn 
0.20 
0.40 


P 
0.02 


0.023  (Aiming 
0.018  Max.) 


Si 
0.03 


Al 

0.03 

0.08  (Aiming 

0.05) 


As 

0.02 


Cu 
0.08 


B 


N 

0.003 

O.OOB  (Aiming 

0.005) 


Non-metallic  Inclusions:  Examination  with 
the  S.E.M.  shall  not  reveal  individual 
oxides  >  1  micron  (0.000039  inch)  and 
inclusion  groups  or  clusters  shall  not 


exceed  5  microns  (0.000197  inch)  in 
length. 
Surface  Treatment  as  follows:  The  surface 
finish  shall  be  free  of  defects  (digs, 

Surface  Finish 


scratches,  pits,  gouges,  slivers,  etc.]  and 
suitable  for  nickel  plating. 


Roughr>ess.  RA  Microincties  (Micronietets) 

- 

Aim 

Min. 

Max. 

Extra  Briaht 

5(01) 

0(0) 

7(0.2) 

•  Certain  annealed  and  temper-rolled 
cold-rolled  continuously  cast  steel,  in  coils, 
with  a  certificate  of  analysis  per  Cable 


System  International  ("CSI")  Specification 
96012,  with  the  following  characteristics: 

Chemical  Composition 


Element 

Max.  Weight  % 


0 

013 


Mn 
0.60 


P 
0.02 


S 

0.05 


Physical  and  Mechanical  Properties 


Base  Weight 

Theoretnal  Thickness 


55  pounds 

0.0061  irKh  (±10%  ot  theoretical  thkduiess) 
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Width  

Tensile  Strength 
Elongation  


787  mm  to  813  mm 
45.000-55,000  psF 
minimum  of  1 5%  in  2  inches 


•  Concast  cold-rolled  drawing  quality 
sheet  stegt.  ASTM  3-620-97.  Type  B,  or 
single  reduced  black  plate.  ASTM  A-625-92. 
Type  D,  T-1.  ASTM  A-625-76  and  ASTM 
A-366-96,  T1-T2-T3  Commercial  bright/ 
luster  78  both  sides.  RMS  12  max.  Thickness 
range  of  0.0088  to  0.038  inches,  width  of  23.0 
inches  to  36.875  inches, 


•  Certain  single  reduced  black  plate. 
meeting  ASTM  A-625-98  specifications,  53 
pound  base  weight  (0.0058  inch  thick)  with 
a  Temper  classification  of  T-2  (49-57 
hardness  using  the  Rockwell  30  T  scale). 

•  Certain  single  reduced  black  plate, 
meeting  ASTM  A-625-76  specifications,  55 
pound  base  weight,  MR  type  matte  finish,  TH 
basic  tolerance  as  per  A263  trimmed. 

Chemical  Composition 


•  Certain  single  reduced  black  plate, 
meeting  ASTM  A-625-98  specifications,  65 
pound  base  weight  (0.0072  inch  thick)  with 
a  Temper  classification  of  T-3  (53-61 
hardness  using  the  Rockwell  30  T  scale). 

•  Certain  cold-rolled  black  plate  bare  steel 
strip,  meeting  ASTM  A-625  specifications, 
which  meet  the  following  characteristics: 


Element 

Max.  Weight  % 


C 
0.13 


Mn 
0.60 


P 
0.02 


S 
0.05 


Physical  and  Mechanical  Properties 


Thickness ^.■ 

Hardness  

Elongatk)n 

Tensile  Strength 


0.0058  inch  ±  0.0003  inch 

T2/HR  30T  50-60  aiming 

>15% 

51 ,000.0  psi  ±  4.0  aiming 


•  Certain  cold-rolled  black  plate  bare  steel 
strip,  in  coils,  meeting  ASTM  A-623,  Table 


II,  Type  MR  specifications,  which  meet  the 
following  characteristics: 

Chemical  Composition 


Element 

Max  Weight% 


C 
0.13 


Mn 
0.60 


P 
0.04 


S 
0.05 


Physical  and  Mechanical  Properties 


Thickness  

Width  

Tonsile  Strength 
Elongation  


0.0060  inch  (±  0.005  inch) 
10  inches  (+V4  to  %  inch/-0) 
55,000  psi  max. 
Minimum  of  15%  in  2  inches 


•  Certain  "blued  steel"  coil  (also  known  as 
"steamed  blue  steel"  or  "blue  oxide"),  with 
a  thickness  of  0.30  mm  to  0.42  mm  and  width 
of  609  mm  to  1219  mm,  in  coil  form; 


mm. 


•  Certain  cold-rolled  steel  sheet,  coated 
with  porcelain  enameling  prior  to 
importation,  which  meets  the  following 
characteristics: 

Chemical  Composition 


Element 4- 

Max.  Weight  %  l 

Min.  Welght% 


•  Certain  cold-rolled  steel,  which  meets  Width:  >66  inches 

the  following  characteristics: 

Chemical  Composition 


Element 

Max.  Weight  % 


C 
0.07 


Thickness  (nominal):  <0.019  inch 
Widths  35  to  60  inches 


C 
0.004 


O 

6.616 


B 

6.612 


Mn 
0.67 


P 
0.14 


Si 
0.03 


Physical  and  Mechanical  Properties  - 


Thickness  Range  (mm) 


0.800-2.000 
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Physical  and  Mechanical  Properties— Continued 

Min.  Yield  Point  (MPa) 

Max.  Yield  Point  (MPa) 

Min.  Tensile  Strength  (MPa) 

Min.  Ek>ngatk>n  % 


265 
365 
440 
26 


•  Certain  band  saw  steel,  which  meets  the 
following  characteristics: 
Thickness:  <1.31  mm 


Width:  <80  mm 


Chemical  Composition 

Element 

Weight  %  

C 
1.2to1.3 

Si 
0.15  to  0.35 

Mn 
0.20  to  0.35 

P 
<0.03 

S 
^.007 

Or 
0.3  to  0.5 

Ni 
^.25 

Other  properties: 
Carbide:  Fully  spheroidized  having  >  80%  of 

carbides,  which  are  <  0.003  mm  and 

uniformly  dispersed 
Surface  finish:  Bright  finish  free  from  pits, 

scratches,  rust,  cracks,  or  seams 


Smooth  edges 

Edge  camber  (in  each  300  mm  of  length):  ^ 

mm  arc  height 
Cross  bow  (per  inch  of  width):  0.015  mm 

max. 

Chemical  Composition 


•  Certain  transformation-induced 
plasticity  (TRIP)  steel,  which  meets  the 
following  characteristics: 

Variety  1 


Element                               

c 

0.09 
0.13 

Si 
1.0 
2.1 

Mn 

Min  Wekiht  % 

0.90 

Max  Weioht  %                            

1.7 

Physical  and  Mechanical  Properties 

ThKkness  Range  (mm) 

Min.  Yield  Point  (MPa)  

Max.  YieW  Point  (MPa)  

Min.  Tensile  Strength  (MPa) 
Min.  Elongatk>n  %  


1.000-2.300  (inclusive) 

320 

480 

590 

24  (if  1.000-1.199  thickness  range) 

25  (if  1 .200-1 .599  thckness  range) 

26  (if  1 .600-1 .999  thickness  range) 

27  (if  2.000-2.300  thrckness  range) 


Variety  2 


Chemical  Composition 

Element                                           

c 

0.12 
0.16 

Si 

1.5 

2.1 

Mn 

Min  Wekiht  %                                        

1.1 

Max  Weioht  % 

1.9 

Physical  and  Mechanical  Properties 


ThKkness  Range  (mm) 

Min.  Yield  Point  (MPa) 

Max.  YieW  Point  (MPa)  

Min.  Tensile  Strength  (MPa) 
Min.  Etongatkm  %  


1.000-2.300  (inclusive) 

340 

520 

690 

21  (if  1 .000-1 .199  thickness  range) 

22  (if  1.200-1.599  thwkness  range) 

23  (if  1.600-1.999  thk:kness  range) 

24  (If  2.000-2.300  thickness  range) 


Variety  3 


Chemical  COMPOsmoN 


Element 

Min.  Weight  % 


C 
0.13 


Si 
1.3 


Mn 
1.5 
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Max.  Weight  % 


0.21 


2.0 


2.0 


Physical  and  Mechanical  Properties 


Thickness  Range  (mm) 

Min.  Yield  Point  (MPa) 

Max.  Yield  Point  (MPa)  

Min.  Tensile  Strength  (MPa) 
Min.  Elongation  %  


1 .200-2.300  (inclusive) 

370 

570 

780 

18  (if  1.200-1.599  thickness  range) 

19  (if  1.600-1.999  thickness  range) 

20  (if  2.000-2.300  thickness  range) 


•  Certain  cold-rolled  steel,  which  meets 
the  following  characteristics: 


Variety  1 


Chemical  Composition 


Element 

Min.  Weight  % 
Max.  Weight  % 


C 

b.io 


Mn 
6.40 


P 

6.10 


Cu 
0.15 
0.35 


Physical  and  Mechanical  Properties 


Thickness  Range  (mm)  

Min.  YieW  Point  (MPa) 

Max.  Yield  Point  (MPa) 

Min.  Tensije  Strength  (MPa) 
Min.  Elongation 


0.600-0.800 

185 

285 

340 

31  (ASTM  standard  31%  =  JIS  standard  35%) 


Variety  2 


Chemical  Composition 


Element 

Min.  Weight  % 
Max.  Weight  % 


C 
6.05 


Mn 
6.40 


0.08 


Cu 
0.15 
0.35 


Physical  and  Mechanical  Properties 


Thickness  Range  (mm)  

Min.  Yield  Point  (MPa) 

Max.  Yield  Ppint  (MPa) 

Min.  Tensile  Strength  (MPa) 
Min.  Elongation  % 


0.800-1.000 

145  , 

245 

295 

31  (ASTM  standard  31%  =  JIS  standard  35%) 


Variety  3 


Chemical  Composition 


Element  , 

Max.  Weight  % 1 



C 
0.01 

Si 
0.05 

Mn 
0.40 

P 
0.10 

S 
0.023 

Cu 
0.15-35 

Ni 
0.35 

Al 
0.10 

Nb,V.  Ti.  B 
0.10 

Mo 
0.30 

Physical  and  Mechanical  Properties 

ThiHcnp^fi  ^mm^                                                                                                       - • 

0.7 
>3£ 

Elonoation  % 

- 

> 

•  Porcelain  enameling  sheet,  drawing 
quality,  in  coils,  0.014  inch  in  thickness, 
+0.002,-0.000,  meeting  ASTM  A-424-96 
Type  t  speciflcations.  and  suitable  for  two 
coats. 


•  Porcelain-enameling  sheet  whether  or 
not  coated  prior  to  importation  with  the 
following  additional  characteristics: 

Cold-rolled  steel  for  porcelain  enameling, 
the  foregoing  being  continuous  annealed 


cold-reduced  steel  with  a  nominal  thickness 
of  not  more  than  0.48  mm  and  widths  from 
762  mm  to  1,524  mm,  having  a  chemical 
composition,  by  weight,  of  not  more  than 
0.004  percent  carbon,  nor  more  than  0.010 
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percent  aluminum,  0.006  perce.nt  or  more  of 
nitrogen,  0.012  percent  or  more  of  boron,  and 
more  than  0.003  percent  silicon,  and  0.010 
percent  or  more  of  oxygen;  having  no 
intentional  addition  of  and  less  than  0.002 
percent  by  weight  of  titanium,  no  intentional 
addition  of  and  less  than  0.002  percent  by 
weight  of  vanadium,  no  intentional  addition 
of  and  less  than  0.002  percent  by  weight  of 
niobiiun,  and  no  intentional  addition  of  and 


less  than  0.002  percent  of  antimony;  having 
a  yield  strength  of  from  179.3  MPa  to  344.7 
MPa,  a  tensile  strength  of  from  303.7  MPa  to 
413.7  MPa,  a  percent  of  elongation  of  from 
28  percent  to  46  percent  on  a  standard  ASTM 
sample  with  a  5  08  mm  gauge  length;  for 
Fishscale  resistance;  hydrogen  traps 
provided;  with  a  product  shape  of  flat  after 
annealing,  with  flat  defined  as  less  than  or 
equal  to  1 1  unit  with  no  coil  set. 


•  Cold-rolled  steel  strip  to  specification 
SAE  4130,  with  the  following  characteristics: 
HTSUS  item  number  7226.92.80.50 

Width  up  to  24  inches 
Gauge  of  "0.050-0.014  inches,"  and  gauge 
tolerance  of  ±0.0018  inches 

•  Texture-rolled  steel  strip  (SORBITEX), 
with  the  following  characteristics: 
Thickness:  0.0039  to  0.0600  inches 

Width:  0.118  to  <  0.5  inches  (3  to  <  12.7  mm) 


Chemical  Composition 

c 

Si 

Mn 

p 

s 

Al 

Cr 

Ni 

Cu 

0.76-0.96% 

0.10-0.35% 

0.30-0.60% 

<.025% 

<.020% 

<.060% 

<.30% 

<.20% 

<.20% 

Tensile  strength  ranges:  245,000  to  365,000 

psi. 
HTSUS  7211.29.20.30  and  HTSUS 

7211.29.45.00 


•  Reed  steel,  with  the  following 
characteristics: 


Physical  Characteristics 


Grades  Eberle  18,  ISC  (SAE  1095  modified 

alloyed  steel) 
HTSUS  7211.90.00 


Thk:kness 

Width 

Tensile  strength 


0.0008  to  0.04  inches  (0.0203  to  1 .01 5  mm) 

0.276  to  0.472  irx:hes  (7  mm  to  12.0  mm),  vinth  wkJth  tolerances  of 

±0.04  to  0.06  mm 
1599  Mpa  to  2199  Mpa. 


Chemical  Composition 

c 

Si 

Mn 

p 

S 

Cr 

0.95-1.05% 

0.15-0.30% 

0.25-0.50% 

Less  than  0.015% 

Less  than  0.012% 

Less  than  0.40% 

Surface:  Rmax  1.5  to  3.0  micrometers 
Straightness:  Max.  deviation  of  0.56  mm/m 
Flatness:  Deviation  of  0.1  to  0.3%  of  the 
width 


•  Feeler  gauge  steel,  with  the  following 
characteristics: 
Polished  surface  and  deburred  or  rounded 

edges 

Physical  and  Mechanical  Properties 


Grades  Eberle  18, 18C  (SAE  1095  modified 

alloyed  steel) 
HTSUS  7211.90.00 


Max.  width  

ThKkness  Range 

Thk:kness  tolerances 
Tensile  strength  UTS 


0.4975  inches 
0.001-0.045  inches 
T2-T4  intemational  standard 
246-304  ksi 


•  Wood  Band  Saw  Steel  with  Nickel 
Content  Exceeding  1.25%  by  Weight,  with 
the  following  characteristics: 

Both  variety  1  and  variety  2  are  classified 
under  HTSUS  item  number  7226.99.00.00. 


Variety  1 

Nickel-alloyed  Band  Saw  Steel,  which 
meets  the  following  characteristics: 
Thickness:  >1.1  mm.  <3.00  mm 


Width:  <400  mm 


Chemical  Composition 

Element  

Weight  % 

C 
0.70-0.80 

Si 
0.20-0.35 

Mn 
0.30-0.45 

P 
max.  0.020 

S                 Cr 
max.  0.006     0.05-O.20 

Ni 
1.90-2.10 

Cu 
max.  0.15 

Al 
0.02-O04 

Microstructure:  Tempered  Martensite  with 
Bainite,  no  surface  decarburization 

Mechanical  Properties: 
Hardness:  446  +12/  -  23  HV  respectively  45 
+1/-2HRC 


Element 


Si 


Surface  Finish  :  bright,  polished 

Edges:  treated  edges 

Cross  Bow:  max.  0.1  mm  per  nmi  width 


Chemical  Composition 


Variety  2 

UHB15N20  band  saw  steel  according  to  the 
alloy  composition: 


Mn 


Cr 


Ni 
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Weight  % 


0.70-0.80 


0.20-0.35 


0.30-0.45 


max.  0.020 


max.  0.016 


1.90-2.10 


Typical  material  properties:Hardened  and  Thickness  tolerance:  Tl  (±  0.039  mm) 

tempered:  Flatness:  P4  (max.  deviation  0.1%  of  width 
Tensile  Strength:  1450  N/mm^  for  thickness  of  strip) 

<2  mm  and  1370  Wmm-  for  thickness  >2  Straightness:  (±0.25  mm/1000  mm) 

mm  Dimensions: 
Width  tolerance:  Bl  =  ±  0.35  mm  Widths:  6.3-412.8  mm 


Thickness:  0.40  to  3.05  mm 
•  2%  nickel  T5  tolerances  and  m  less  than 
8  my.  with  the  following  characteristics: 
Thickness:  0.5-3.5  mm 
Width:  50-650  mm 


• 

Chemical  Composition 

Element  

%  In  Weight 

C 
0.70-0.80 

Si 
0.15-0.35 

Mn 
0.3O-O.50 

p 

max.  0.020 

S 

max.  0.010 

Al 
max.  0.020 

Cr 
0.05-0.30 

Nl 
1.90-2.20 

High  precision  T5  tolerance  •  Ski-edge  profile  steel,  with  the  following  HTSUS  item  numbers  7228.60.80  and 

Roughness:  Ra  (RMS)  max.  8  inches  characteristics:  u^j^^'^j°°j                a  umr  aa  go 

The  product  is  classified  under  HTSUS  item  For  both  Grade  SAE 1070  and  German  Grade  Hardened  and  tempered,  W^-  44-52 

u     .,oo«.  rto  en  nn  ., .  r,  „»-^  » .  -  -  SurfacB:  Bright  tmished,  sandblasted  or 

number  7226.92.50.00  SAE  X35CrMol7:                                    ^                primer  colted 

Stamped  condition 


Dimensions 


Width  mm 

Width  mm 

Thickness  mm 

Thickness  mm 

Ski  39                 

6 
6 
7.70 

1.90 
1.70 
2.00 

2 
2 

2.20 

0.50 

Ski  40                          '. 

0.50 

Ski  129                          1              ft: 

0.60 

Chemical  Composition  for  Grade  SAE  1070 


Element 

%  in  Weight 


C 
0.65-0.75 


Si 
max.  0.40 


Mn 
max.  0.60-0.90 


P 
max.  0.04 


S 
max.  0.05 


■• 

!            Chemical  Composition  for  German  Grade  SAE  X35CrMo17 

Element  

%  in  Weight 

c 

a33-0.45 

Si 
max.  1.0 

Mn 
max.  1.50 

P 
max.  0.04 

S 
max.  0.025 

CR 
15.5-17.5 

Mo 
0.8-1.3 

Ni 
max.  1.0 

Note  that  this  is  an  angle  shape  or  section 
steel  that  is  not  covered  by  this  scope. 

•  Flat  wire,  with  the  following 
characteristics : 

SAE  1074  alloyed,  annealed,  skin  passed 
Hardened  and  tempered 


Formed  edges 

Widths  of  less  than  12.7  mm 

Thickness  from  0.50-2.40  mm 

•  Shadow/aperture  mask  steel,  which  is 
Aluminum  killed  cold-rolled  steel  coil  that 
is  open  coil  annealed,  has  an  ultra-flat. 


isotropic  surface,  and  meets  the  following 

characteristics: 
Thickness:  0.001  to  0.010  inch 
Width:  15  to  35  inches 
Increased  tensile  strength  of  800  to  1,200  N/ 

nrni- 


k 

Chemical  Composition 

Element  

Weight  % ; 

c 

<0.01% 

N 
0.01-0.017% 

Mn 
0.06-0.85% 

HTSUS  item  numbers  7209.18.25.10  or 
7211.23.60.75,  depending  on  the  width  of 
the  material. 


•  Grade  13C  cement  kiln  steel,  with  the 
following  specifications: 


Chemical  Composition 

Element  

Weight  % 

C 
0.65 

Si 
0.25 

Mn 
0.65 

P 
max.  0.020 

S 
max.  0.010 

Microstructure:  Fine  grained  and 
homogenous.  Matrix  of  tempered 


martensite  with  a  small  amount  of 
undissolved  carbides 


Decarburization:  No  free  ferrit  is  allowed. 
Total  decarburization  should  not  exceed 
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4%  per  plane 
Mechanical  Properties:  Tensile  strength: 

1200-1700  N/mm^,  (Standard  1280  +/ 

-  80  N/mm2) 
Surfece  Finish:  Gray  hardened  condition.  Ra/ 

CLA— max.  0.25  m.  Cut  off  0.25  mm 

Rmax — max.  2.5  m 
Edge  Condition:  Slit  edges  free  from  cracks 

and  damages 


Dimensions: 
Thickness:  0.4-1.40  mmj.  Tolerance:  Tl 
Width:  250-1200  mm.  Tolerance:  Bl 

Flatness:  Unflatness  Across  Strip:  max.  0.4% 
of  the  nominal  strip  width 

Coil  Size:  Inside  Diameter:  600  mm 

Coil  Weight:  max.  6.5  kg/nun  strip  width 
•  Certain  valve  steel  (type  2),  with  the 

following  specifications:  Hardened  tempered 


high-carbon  strip,  characterized  by  high 
fatigues  strength  and  wear  resistance, 
hardness  combined  with  ductility,  surface 
and  end-finishes,  and  good  blanking  and 
forming  properties. 
HTSUS  item  number:  7211.90.00.00 
Typical  size  ranges: 

Thickness:  0.15-1.0  mm 

Width:  10.0-140  mm 


- 

Chemical  Composition 

^ 

Element 

Weight  % 

C 
0.7-0.8 

Si 
0.2-0.35 

Mn 
0.3-0.45 

p 

Max.  0.020 

s 

Max.  0.016 

Ni 
1.9-2.1 

Cr 

The  merchandise  subject  to  this  Agreement 
is  typically  classified  in  the  HTSUS  at  item 
numbers:  7209.15.0000,  7209.16.0030, 
7209.16.0060,  7209.16.0090,  7209.17.0030, 
7209.17.0060,  7209.17.0090,  7209.18.1530, 
7209.18.1560,  7209.18.2550,  7209.18.6000. 
7209.25.0000,  7209.26.0000,  7209.27.0000, 
7209.28.0000,  7209.90.0000,  7210.70.3000, 
7210.90.9000,  7211.23.1500,  7211.23.2000, 
7211.23.3000,  7211.23.4500,  7211.23.6030, 
7211.23.6060,  7211.23.6085,  7211.29.2030, 
7211.29.2090,  7211.29.4500.  7211.29.6030, 
7211.29.6080,  7211.90.0000.  7212.40.1000, 
7212.40.5000,  7212.50.0000,  7225.19.0000, 
7225.50.6000,  7225.50.7000,  7225.50.8010, 
7225.50.8085,  7225.99.0090.  7226.19.1000, 
7226.19.9000,  7226.92.5000,  7226.92.7050, 
7226.92.8050,  and  7226.99.0000. 

Although  the  HTSUS  item  numbers  are 
provided  for  convenience  and  Customs 
purposes,  the  written  description  of  the 
merchandise  under  Agreement  is  dispositive. 

[FR  Doc.  02-24925  Filed  9-30-02;  8:45  am] 
BILLING  CODE  351»-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A-428-836,  A-588-861,  A-570-879,  A-580- 
850,  A-559-807] 

Notice  of  Initiation  of  AntMumpIng 
Duty  Investigations:  Polyvinyl  Alcohol 
From  Germany,  Japan,  tha  People's 
Republic  of  China,  ttie  Republic  of 
Korea,  and  Singapore 
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ACTION:  Initiation  of  antidumping  duty 

investigations. 

EFFECTIVE  DATE:  October  1,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Goldberger  (Singapore,  Republic 
of  Korea)  at  (202)  482-4136.  and 
Michael  Strollo  (Germany,  Japan,  the 
People's  Republic  of  China)  at  (202) 
482-0629,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230. 


Initiation  of  Investigations 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  ("the 
Act")  by  the  Uruguay  Roimd 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerce's  ("the 
Department's")  regulations  are 
references  to  the  provisions  codified  at 
19  CFR  part  351  (2002). 

The  Petitions 

On  September  5,  2002,  the 
Department  received  petitions  filed  in 
proper  form  by  Celanese  Chemicals  Ltd. 
and  E.I.  Dupont  de  Nemours  &  Co. 
(collectively,  "the  petitioners").  The 
Department  received  supplemental 
information  to  the  petitions  from 
September  16  throueh  20,  2002. 

m  accordance  witn  section  732(b)(1) 
of  the  Act,  the  petitioners  allege  that 
imports  of  polyvinyl  alcohol  ("PVA") 
from  Germany,  Japan,  the  People's 
Republic  of  China  ("the  PRC"),  the 
Republic  of  Korea  ("Korea"),  and 
Singapore  are,  or  are  likely  to  be,  sold 
in  the  United  States  at  less  than  fair 
value  within  the  meaning  of  section  731 
of  the  Act,  and  that  imports  bom 
Germany,  Japan,  Korea  and  the  PRC,  are 
materially  injuring,  or  are  threatening  to 
materially  injure  an  industry  in  the 
United  States.) 

The  Department  finds  that  the 
petitioners  filed  these  petitions  on 
behalf  of  the  domestic  industry  because 
they  are  interested  parties  as  defined  in 
sections  771(9)(C)  of  the  Act  and  they 
have  demonstrated  sufficient  industry 
support  with  respect  to  each  of  the 
antidumping  investigations  that  they  are 
requesting  the  Department  to  initiate. 
See  infra,  "Determination  of  Industry 
Support  for  the  Petitions." 


>  We  note  that  the  petitioners  have  only  alleged 
that  imports  from  Singapore  are  threatending  to 
materially  injure  an  industry  in  the  United  States. 


Scope  of  Investigations 

The  merchandise  covered  by  these 
investigations  is  polyvinyl  alcohol.  This 
product  consists  of  all  polyvinyl  alcohol 
hydrolyzed  in  excess  of  80  percent, 
whether  or  not  mixed  or  diluted  with 
commercial  levels  of  defoamer  or  boric 
acid.  Polyvinyl  alcohol  in  fiber  form  is 
not  included  in  the  scope  of  these 
investigations.  The  merchandise  under 
investigation  is  currently  classifiable 
under  subheading  3905.30.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS").  Although  the 
HTSUS  subheading  is  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  merchandise 
under  investigation  is  dispositive. 

As  discussed  in  the  preamble  to  the 
Department's  regulations  (Antidumping 
Duties;  Countervailing  Duties;  Final 
Rule,  62  FR  27296,  27323  (May  19, 
1997)),  we  are  setting  aside  a  period  for 
parties  to  raise  issues  regarding  product 
coverage.  The  Department  encourages 
all  parties  to  submit  such  comments 
within  20  calendar  days  of  publication 
of  this  notice.  Comments  should  be 
addressed  to  Import  Administration's 
Central  Records  Unit,  Room  1870,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC  20230.  The  period  of 
scope  consultations  is  intended  to 
provide  the  Department  with  ample 
opportimity  to  consider  all  comments 
and  consult  with  parties  prior  to  the 
issuance  of  the  preliminary 
determinations. 

Determination  of  Industry  Support  for 
the  Petitions 

Section  732(b)(1)  of  the  Act  requires, 
that  a  petition  be  filed  on  behalf  of  the 
domestic  indtistry.  Section  732(c)(4)(A) 
of  the  Act  provides  that  the 
Department's  industry  support 
determination,  which  is  to  be  made 
before  the  initiation  of  the  investigation, 
be  based  on  whether  a  minimum 
percentage  of  the  relevant  industry 
supports  the  petition.  A  petition  meets 
this  requirement  if  the  domestic 
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producers  or  workers  who  support  the 
petition  account  for:  (1)  At  least  25 
percent  of  the  total  production  of  the 
domestic  like  product;  and  (2)  more 
than  50  percent  of  the  production  of  the 
domestic  like  product  produced  by  that 
portion  of  the  industry  expressing 
support  for,  or  opposition  to,  the 
petition.  Moreover,  section  732(c)(4)(D) 
of  the  Act  provides  that,  if  the  petition 
does  not  establish  support  of  domestic 
producers  or  workers  accounting  for 
more  than  50  percent  of  the  total 
production  of  the  domestic  like  product, 
the  Department  shall  either  poll  the 
industry  or  rely  on  other  information  in 
order  to  determine  if  there  is  support  for 
the  petition. 

Section  771(4)(A)  of  the  Act  defines 
the  "industry"  as  the  producers  of  a 
domestic  like  product.  Thus,  to 
determine  whether  a  petition  has  the 
requisite  industry  support,  the  statute 
directs  the  Department  to  look  to 
producers  and  workers  who  produce  the 
domestic  like  product.  The  International 
Trade  Commission  ("ITC"),  which  is 
responsible  for  determining  whether 
"the  domestic  industry"  has  been 
injured,  must  also  determine  what 
constitutes  a  domestic  like  product  in 
order  to  define  the  industry.  While  both 
the  Department  and  the  ITC  must  apply 
the  same  statutory  definition  regarding 
the  domestic  like  product  (section 
771(10)  of  the  Act),  they  do  so  for 
different  purposes  and  pursuant  to  a 
separate  and  distinct  authority.  In 
addition,  the  Department's 
determination  is  subject  to  limitations  of 
time  and  information.  Although  this 
may  result  in  different  definitions  of  the 
like  product,  such  differences  do  not 
render  the  decision  of  either  agency 
contrary  to  the  law.^ 

Section  771(10)  of  the  Act  defines  the 
domestic  like  product  as  "a  product 
which  is  like,  or  in  the  absence  of  like, 
most  similar  in  characteristics  and  uses 
with,  the  article  subject  to  an 
investigation  under  this  title."  Thus,  the 
reference  point  bom  which  the 
domestic  like  product  analysis  begins  is 
"the  article  subject  to  an  investigation," 
i.e.,  the  (^ass  or  kind  of  merchandise  to 
be  investigated,  which  normally  will  be 
the  scope  as  defined  in  the  petition. 

We  reviewed  the  description  of  the 
domestic  like  product  presented  in  the 
petitions.  Based  upon  our  review  of  the 
petitioners'  claims,  we  concur  that  there 
is  a  single  domestic  like  product,  which 
is  defined  in  the  "Scope  of 


^  See  Algotna  Steel  Corp.  Ltd..  v.  United  States. 
688  F.  Supp.  639.  642-44  (CIT  1988):  High 
Information  Content  Flat  Panel  Displays  and 
Display  Class  from  fapan:  Final  Determination: 
Rescission  of  Investigation  and  Partial  Dismissal  of 
Petition.  56  FR  32376.  32380-81  (July  16. 1991). 


Investigations"  section  above.  This  is 
consistent  with  the  Department's 
determinations  in  past  investigations  to 
treat  all  PVA  products  as  a  single  class 
or  kind  of  merchandise.  See,  e.g.,  Notice 
of  Antidumping  Orders:  Polyvinyl 
Alcohol  From  fapan,  the  People's 
Republic  of  China,  and  Taiwan.  61  FR 
24286  (May  14, 1996). 

Finally,  the  Department  has 
determined  that,  pursuant  to  section 
732(c)(4)(A)  of  the  Act,  the  petitions 
contain  adequate  evidence  of  industry 
support  and,  therefore,  polling  is 
unnecessary.  See  the  Import 
Administration  Antidumping 
Investigations  Initiation  Checklist, 
Industry  Support  section,  September  25, 
2002  (the  "Initiation  Checklist"),  on  file 
in  the  Central  Records  Unit.Room  B- 
099  of  the  main  Department  of 
Commerce  building. 

For  all  countries,  we  determined  that 
the  petitioners  have  demonstrated 
industry  support  representing  over  50 
percent  of  total  production  of  the 
domestic  like  product.  Therefore,  the 
domestic  producers  or  workers  who 
support  the  petitions  account  for  at  least 
25  percent  of  the  total  production  of  the 
domestic  like  product,  and  the 
requirements  of  section  732(c)(4)(A)(i) 
of  the  Act  are  met.  Furthermore,  because 
the  Department  received  no  opposition 
to  the  petitions,  the  domestic  producers 
or  workers  who  support  the  petitions 
account  for  more  than  50  percent  of  the 
production  of  the  dome.stic  like  product 
produced  by  that  portion  of  the  industry 
expressing  support  for  or  opposition  to 
the  petitions.  Thus,  the  requirements  of 
section  732(c)(4)(A)(ii)  are  also  met. 
Accordingly,  we  determine  that  these 
petitions  are  filed  on  behalf  of  the 
domestic  industry  within  the  meaning 
of  section  732(b)(1)  of  the  Act. 

Initiation  Standard  for  Cost 
Investigations 

Pursuant  to  section  773(b)  of  the  Act, 
the  petitioners  provided  information 
demonstrating  reasonable  groimds  to 
believe  or  suspect  that  sales  in  the  home 
markets  of  Germany,  Japan,  Korea,  and 
Singapore  were  made  at  prices  below 
the  cost  of  production  ("COP")  and, 
accordingly,  requested  that  the 
Department  conduct  country-wide  sales- 
below-COP  investigations  in  connection 
with  these  investigations.  The  Statement 
of  Administrative  Action  ("SAA"), 
submitted  to  the  Congress  in  connection 
with  the  interpretation  and  application 
of  the  URAA,  states  that  an  allegation  of 
sales  below  COP  need  not  be  specific  to 
individual  exporters  or  producers.  SAA, 
H.R.  Doc.  No.  103-316  at  833  (1994). 
The  SAA,  at  833.  states  that  "Commerce 
will  consider  allegations  of  below-cost 


sales  in  the  aggregate  for  a  foreign 
country,  just  as  Commerce  currently 
considers  allegations  of  sales  at  less 
than  fair  value  on  a  country-wide  basis 
for  purposes  of  initiating  an 
antidumping  investigation." 

Further,  the  SAA  provides  that 
section  773(b)(2)(A)  of  the  Act  retains 
the  requirement  that  the  Department 
have  "reasonable  grounds  to  believe  or 
siispect"  that  below-cost  sales  have 
occurred  before  initiating  such  an 
investigation.  Reasonable  grounds  exist 
when  an  interested  party  provides 
specific  factual  information  on  costs  and 
prices,  observed  or  constructed, 
indicating  that  sales  in  the  foreign 
market  in  question  are  at  below-cost 
prices.  Id.  We  have  analyzed  the 
country-specific  allegations  as  described 
below. 

Export  Price  and  Normal  Value 

The  following  are  descriptions  of  the 
allegations  of  saJes  at  less  than  fair  value 
upon  which  the  Department  based  its 
decision  to  initiate  these  investigations. 
The  sources  of  data  for  the  deductions 
and  adjustments  relating  to  U.S.  and 
home  market  prices,  constructed  value 
("CV"),  and  factors  of  production  are 
discussed  in  greater  detail  in  the 
Initiation  Checklist.  Should  the  need 
arise  to  use  any  of  this  information  as 
facts  available  under  section  776  of  the 
Act  in  our  preliminary  or  final 
determinations,  we  may  re-examine  the 
information  and  revise  the  margin 
calculations,  if  appropriate. 

Regarding  the  information  involving 
non-market  economies  ("NME"),  the 
Department  presumes,  based  on  the 
extent  of  central  government  control  in 
an  NME,  that  a  single  dumping  margin, 
should  there  be  one,  is  appropriate  for 
all  NME  exporters  in  the  given  country. 
In  the  course  of  these  investigations,  aH 
parties  will  have  the  opportunity  to 
provide  relevant  information  related  to 
the  issues  of  a  country's  NME  status  and 
the  granting  of  separate  rates  to 
individual  exporters.  See,  e.g.,  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Silicon  Carbide  from  the 
People's  Republic  of  China,  59  FR  22585 
(May  2. 1994). 

Germany 

Export  Price 

The  petitioners  based  export  price 
("EP")  on  price  quotes  within  the  POI 
for  the  sale  of  delivered  PVA  produced 
by  Kiuaray  Europe  from  a  U.S. 
distributor  to  a  customer  in  the  United 
States.  The  petitioners  calculated  a  net 
U.S.  price  by  deducting  a  distributor 
mark-up,  international  freight,  brokerage 
and  handling,  and  insurance  exftenses, 
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U.S.  customs  duties,  U.S.  inland  freight 
from  the  warehouse  to  the  customer, 
and  U.S.  credit  expenses.  We  adjusted 
the  petitioners'  EP  calculation  by  not 
deducting  an  amount  for  imputed  U.S. 
credit  expenses;  instead,  we  made  an 
adjustment  to  normal  value  ("NV"),  in 
accordance  with  the  Department's  EP 
circumstance-of-sale  calculation 
methodology. 

Normal  Value 

With  respect  to  NV,  the  petitioners 
provided  home  market  price  quotes 
within  the  POI  for  applications  and 
grades  comparable  to  the  products 
exported  to  the  United  States  which 
serve  as  the  basis  for  EP.  The  petitioners 
made  an  adjustment  to  home  market 
price  for  home  market  credit  expenses. 
As  noted  above,  we  made  a 
circimastance-of-sale  adjustment  for  U.S. 
credit  expenses.  Moreover,  we 
recalculated  NV  using  exebange  rates 
published  by  the  Federal  Reserve  in 
accordance  with  our  practice. 

The  petitioners  have  provided 
information  demonstrating  reasonable 
grounds  to  believe  or  suspect  that  sales 
of  PVA  in  the  home  market  were  made 
at  prices  below  the  fully  absorbed  COP, 
within  the  meaning  of  section  773(b)  of 
the  Act,  and  requested  that  the 
Department  conduct  a  country-wide 
sales-below-cost  investigation.  Pursuant 
to  section  773(b)(3)  of  the  Act,  COP 
consists  of  the  cost  of  manufacturing 
("COM");  selling,  general,  and 
administrative  expenses  ("SG&A"); 
financial  expenses;  and  packing 
expenses.  The  petitioners  calculated 
COM  based  on  their  own  production 
experience,  adjusted  for  known 
differences  between  costs  incurred  to 
produce  PVA  in  the  United  States  and 
in  Germany.  To  calculate  SG&A  and 
financial  expenses,  the  petitioners  relied 
upon  amounts  reported  in  the  2001 
consolidated  financial  statements  of 
Clariant  Corporation,  the  predecessor  to 
Kuraray  Europe.  Based  upon  a 
comparison  of  the  prices  of  the  foreign 
like  product  in  the  home  market  to  the 
calculated  COP  of  the  product,  we  find 
reasonable  groimds  to  believe  or  suspect 
that  sales  of  the  foreign  like  product 
were  made  below  the  COP,  within  the 
meaning  of  section  773(b)(2)(A)(i)  of  the 
Act.  Accordingly,  the  Department  is 
initiating  a  coimtry-wide  cost 
investigation. 

Pursuant  to  sections  773(a)(4),  773(b) 
and  773(e)  of  the  Act,  the  petitioners 
also  based  NV  for  sales  in  Germany  on 
CV.  The  petitioners  calculated  CV  using 
the  same  COM,  SG&A,  and  financial 
expense  figures  used  to  compute  the 
German  home  market  costs.  Consistent 
with  773(e)(2)  of  the  Act,  the  petitioners 


included  in  CV  an  amount  for  profit.  For 
profit,  the  petitioners  relied  upon 
amoimts  reported  in  the  German  PVA 
producer's  2001  financial  statements.. 
The  petitioners'  calculation  of  profit 
was  based  on  operating  profit  and  not 
on  the  net  income  of  the  German  PVA 
producer.  Therefore,  for  initiation 
purposes,  we  have  recalculated  the  CV 
profit  rate  to  include  non-operating 
items.  Because  this  calculation  resulted 
in  a  loss,  we  used  a  profit  rate  of  zero. 
Should  the  need  arise  to  use  the  profit 
rate  provided  by  the  petitioners  as  facts 
available  under  section  776  of  the  Act 
in  our  preliminary  or  final 
determination,  we  may  re-examine  the 
information  and,  if  appropriate,  revise 
the  margin  calculations.  Finally,  we 
adjusted  the  petitioners'  CV  to  make  a 
circumstance-of-sale  adjustment  for 
credit  expenses,  in  accordance  with  our 
statutory  EP  calculation  methodology. 
The  estimated  dumping  margin  for 
Germany  based  on  a  comparison 
between  the  adjusted  EP  and  home 
market  price  is  2.45  percent.  The 
estimated  dumping  margin  for  Germany 
based  on  a  comparison  between  the 
adjusted  EP  and  CV  is  19.05  percent. 

Japan 

Export  Price 

The  petitioners  based  EP  on  price 
quotes  within  the  POI  for  the  sale  of 
delivered  adhesive-application  and 
textile-application  PVA  produced  by 
Kuraray  Co.,  Ltd.  of  Japan  (Kuraray)  to 
customers  in  the  United  States.  The 
petitioners  calculated  a  net  U.S.  price 
for  adhesive-application  PVA  by 
deducting  international  height, 
brokerage  and  handling,  and  insurance 
expenses,  U.S.  customs  duties,  and  U.S. 
inland  fi«ight  from  the  warehouse  to  the 
customer.  For  textile-application  PVA, 
the  petitioners  calculated  a  net  U.S. 
price  by  deducting  a  distributor  mark- 
up, international  freight,  brokerage  and 
handling,  and  insurance  expenses,  U.S. 
customs  duties,  U.S.  inland  freight  from 
the  warehouse  to  the  customer,  and 
additional  expenses  incurred  in  the 
United  States. 

Normal  Value 

With  respect  to  NV,  the  petitioners 
provided  home  market  price  quotes 
within  the  POI  for  applications  and 
grades  comparable  to  the  products 
exported  to  the  United  States  which 
serve  as  the  basis  for  EP.  The  petitioners 
made  an  adjustment  to  home  market 
price  for  home  market  credit  expenses. 

The  petitioners  have  provided 
information  demonstrating  reasonable 
grounds  to  believe  or  suspect  that  sales 
of  PVA  in  the  home  markist  were  made 


at  prices  below  the  fully  absorbed  COP, 
within  the  meaning  of  section  773(b)  of 
the  Act,  and  requested  that  the 
Department  conduct  a  country-wide 
sales-below-cost  investigation.  Pursuant 
to  section  773(b)(3)  of  the  Act.  COP 
consists  of  the  COM,  SG&A,  financial 
expenses,  and  packing  expenses.  The 
petitioners  calculated  COM  based  on 
their  own  production  experience, 
adjusted  for  known  differences  between 
costs  incurred  to  produce  PVA  in  the 
United  States  and  in  Japan.  To  calculate 
SG&A  and  financial  expenses,  the 
petitioners  relied  upon  amounts 
reported  in  the  2001  consolidated 
financial  statements  of  Kiiraray.  Based 
upon  a  comparison  of  the  prices  of  the 
foreign  like  product  in  the  home  market 
to  the  calculated  COP  of  the  product,  we 
find  reasonable  groimds  to  believe  or 
suspect  that  sales  of  the  foreign  like 
product  were  made  below  the  COP, 
within  the  meaning  of  section 
773(b)(2)(A)(i)  of  the  Act.  Accordingly, 
the  Department  is  initiating  a  country- 
wide cost  investigation. 

Pursuant  to  sections  773(a)(4).  773(b) 
and  773(e)  of  the  Act,  the  petitioners 
also  based  NV  for  sales  in  Japan  on  CV. 
The  petitioners  calculated  CV  using  the 
same  COM,  SG&A,  and  financial 
expense  figures  used  to  compute  the 
Japanese  home  market  costs.  Consistent 
with  773(e)(2)  of  the  Act,  the  petitioners 
included  in  CV  an  amount  for  profit 
based  upon  Kuraray's  2001  financial 
statements.  The  petitioners  made  a 
circumstance-of-sale  adjustment  to  CV 
for  credit  expenses. 

The  estimated  dumping  margins  for 
Japan  based  on  a  comparison  between 
EP  and  home  market  price  range  from 
15.46  to  29.04  percent.  The  estimated 
dumping  margins  based  on  a 
comparison  between  EP  and  CV  range 
bom  118.46  to  144.16  percent. 

Korea 

Export  Price 

The  petitioners  based  EP  on  price 
quotes  within  the  POI  for  the  sale  of 
delivered  PVA  produced  and  sold  by  DC 
Chemical  Co.,  Ltd.  ("DC  Chemical")  to 
customers  in  the  United  States.  The 
petitioners  calculated  a  net  U.S.  price  by 
deducting  a  distributor  mark-up, 
international  freight,  brokerage  and 
handling,  and  insurance  expenses,  U.S. 
customs  duties,  U.S.  inland  freight  from 
the  warehouse  to  the  customer,  and 
imputed  U.S.  credit  expenses.  We 
adjusted  the  petitioners'  EP  calculation 
by  not  deducting  an  amount  for  imputed 
U.S.  credit  expenses;  instead,  we  made 
an  adjustment  to  NV,  in  accordance 
with  the  Department's  EP  circumstance- 
of-sale  calculation  methodology. 
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Normal  Value 

With  respect  to  NV,  the  petitioners 
provided  a  home  market  price  quote 
within  the  POI  for  an  application  and 
grade  comparable  to  the  products 
exported  to  the  United  States  which 
serve  as  the  basis  for  EP.  The  petitioners 
made  an  adjustment  to  home  market 
price  for  home  market  credit  expenses. 
We  revised  the  petitioners'  calculation 
of  home  market  credit  expenses  to  base 
this  expense  on  the  Korean  won  price, 
rather  than  the  U.S.  dollar  equivalent 
price.  As  noted  above,  we  made  a 
circumstance-of-sale  adjustment  for  U.S. 
credit  expenses.  Moreover,  we 
recalculated  NV  using  exchange  rates 
published  by  the  Federal  Reserve  in 
accordance  with  our  practice. 

The  petitioners  have  provided 
information  demonstrating  reasonable 
grounds  to  believe  or  suspect  that  sales 
of  PVA  in  the  home  market  were  made 
at  prices  below  the  fully  absorbed  COP, 
within  the  meaning  of  section  773(b)  of 
the  Act,  and  requested  that  the 
Department  conduct  a  country-wide 
sales-below-cost  investigation.  Pursuant 
to  section  773(b)(3)  of  the  Act,  COP 
consists  of  the  COM,  SG&A,  financial 
expenses,  and^acking  expenses.  The 
petitioners  calculated  COM  based  on 
their  own  production  experience, 
adjusted  for  known  differences  between 
costs  incurred  to  produce  PVA  in  the 
United  States  and  in  Korea.  In  order  to 
calculate  SG&A  and  financial  expenses, 
the  petitioners  relied  upon  amounts 
reported  in  the  2001  financial 
statements  of  DC  Chemical.  Based  upon 
a  comparison  of  the  prices  of  the  foreign 
like  product  in  the  home  market  to  the 
calculated  COP  of  the  product,  we  find 
reasonable  grounds  to  believe  or  suspect 
that  sales  of  the  foreign  like  product 
were  made  below  the  COP,  within  the 
meaning  of  section  773(b)(2)(A)(i)  of  the 
Act.  Accordingly,  the  Department  is 
initiating  a  country-wide  cost 
investigation. 

Pursuant  to  sections  773(a)(4),  773(b) 
and  773(e)  of  the  Act,  the  petitioners 
also  based  NV  for  sales  in  Korea  on  CV. 
The  petitioners  calculated  CV  using  the 
same  COM,  SG&A,  and  financial 
expense  figures  used  to  compute  the 
Korean  home  market  costs.  Consistent 
with  773(e)(2)  of  the  Act,  the  petitioners 
included  in  CV  an  amount  for  profit 
based  upon  DC  Chemical's  2001 
financial  statements.  The  petitioners' 
calculation  of  profit  was  based  on 
operating  profit  and  not  the  net  income 
of  the  Korean  PVA  producer.  Therefore, 
for  initiation  purposes,  we  have 
recalculated  the  CV  profit  rate  to 
include  non-operating  items.  Because 
this  calculation  resulted  in  a  loss,  we 


used  a  profit  rate  of  zero.  Should  the 
need  arise  to  use  the  profit  rate  provided 
by  the  petitioners  as  facts  available 
under  section  776  of  the  Act  in  our 
preliminary  or  final  determination,  we 
may  re-examine  the  information  and,  if 
appropriate,  revise  the  margin 
calculations.  Finally,  we  adjusted  the 
petitioners'  CV  to  make  a  circumstance- 
of-sale  adjustment  for  credit  expenses, 
in  accordance  with  our  statutory  EP 
calculation  methodology. 

The  estimated  dumping  margin  for 
Korea  based  on  a  comparison  of  the 
adjusted  EP  and  home  market  price  is 
25.41  percent.  The  estimated  dumping 
margin  based  on  a  comparison  between 
the  adjusted  EP  and  CV  is  31.54  percent. 

The  PRC 

Export  Price 

The  petitioners  based  EP  on  price 
quotes  within  the  POI  for  the  sale  of 
PVA  produced  in  the  PRC  from  a  U.S. 
distributor  to  a  customer  in  the  United 
States.  The  petitioners  calculated  a  net 
U.S.  price  by  deducting  a  distributor 
mark-up,  international  freight,  brokerage 
and  handling,  and  insurance  expenses, 
U.S.  customs  duties,  and  U.S.  inland 
freight  ft-om  the  warehouse  to  the 
customer.  The  petitioners  also  adjusted 
net  U.S.  price  for  inland  freight 
expenses  in  the  PRC  using  a  surrogate 
value  for  rail  fi-eight  in  accordance  with 
our  NME  methodology. 

Normal  Value 

The  petitioners  allege  that  the  PRC  is 
an  NME  country,  and  that  in  all 
previous  investigations  the  Department 
has  determined  that  the  PRC  is  an  NME. 
See,  e.g..  Notice  of  Final  Determination 
in  the  Less  Than  Fair  Value 
Investigation  of  Steel  Wire  Rope  From 
the  People's  Republic  of  China,  66  FR 
12759,  12761  (Feb.  28,  2001).  In 
accordance  with  section  771(18)(c)  of 
the  Act,  any  determination  that  a  foreign 
country  has  at  one  time  been  considered 
an  NME  shall  remain  in  effect  until 
revoked.  Therefore,  the  PRC  will 
continue  to  be  treated  as  an  NME  unless 
and  until  its  NME  status  is  revoked. 
Pursuant  to  section  771(18)(C)(i)  of  the 
Act,  because  the  PRC's  status  as  an  NME 
remains  in  effect,  the  petitioners 
determined  the  dumping  margin  using 
an  NME  analysis. 

The  petitioners  assert  that  India  is  the 
most  appropriate  surrogate  country  for 
the  PRC,  claiming  that  India  is:  (1)  A 
market  economy;  (2)  a  significant 
producer  of  comparable  merchandise; 
and  (3)  at  a  level  of  economic 
development  comparable  to  that  of  the 
PRC  in  terms  of  per-capita  gross 
national  income.  Based  on  the 


information  provided  by  the  petitioners, 
we  believe  that  the  petitioners'  use  of 
India  as  a  surrogate  country  is 
appropriate  for  purposes  of  initiation  of 
this  investigation. 

The  petitioners  valued  the  factors  of 
production  using  the  quantities  of 
inputs  reported  by  the  U.S.  surrogate  to 
produce  PVA  because  ciurent  reliable 
information  about  PRC  factor  quantities 
was  not  reasonably  available.  "The 
factors  of  production  and  usage  amounts 
were  derived  from  the  actual  production 
records  of  the  U.S.  surrogate  generated 
for  fully-hydrolyzed  PVA  during  the 
period  January  through  June  2002. 

Values  for  vinyl  acetate  monomer, 
acetic  acid,  and  steam  were  based  on  the 
2000-2001  annual  report  of  Vinyl 
Chemicals  (India)  Ltd.,  an  Indian 
chemical  producer.  The  value  for 
methanol  and  certain  other  raw  material 
inputs  were  based  on  the  values 
reported  in  the  publication  Chemical 
Weekly.  Electricity  was  valued  using 
electricity  purchases  taken  from  the 
2000-2001  annual  report  of  VAM 
Organic  Chemical  Ltd.  ("VOCL"),  an 
Indian  producer  of  PVA.  All  surrogate 
values  that  fell  outside  the  anticipated 
period  of  investigation,  which  in  the 
PRC  case  is  January  1,  2002,  through 
June  30^2002,  were  adjusted  for 
inflation. 

The  petitioners  valued  several 
material,  labor,  and  energy  iiiputs  using 
U.S.  producer  costs  rather  than  the  costs, 
of  an  Indian  surrogate  producer.  We  did 
not  accept  the  valuation  of  certain  of 
these  inputs  for  purposes  of  initiation 
because  non-U.S.  surrogate  prices  were 
reasonably  available  to  the  petitioners. 
In  addition,  we  did  not  accept  the 
separate  valuation  of  water  and  steam 
because  these  items  appear  to  be 
included  in  the  factory  overhead  rate 
derived  from  the  surrogate  producer's 
financial  statements  (see  discussion  of 
factory  overhead  below).  Consequently, 
we  recalculated  NV  to  exclude  each  of 
the  costs  identified  above  because  it  is 
the  most  conservative  approach  in 
calculating  an  alleged  dumping  margin. 

To  determine  factory  overhead, 
SG&A.  and  financial  expenses,  the 
petitioners  relied  on  rates  derived  from 
the  financial  statements  of  VOCL.  Based 
on  the  information  provided  by  the 
petitioners,  we  believe  that  the  siurogate 
values  represent  information  reasonably 
available  to  the  petitioners  and  are 
acceptable  for  purposes  of  initiation  of 
this  investigation. 

Based  upon  a  comparison  of  EP  to 
adjusted  NV,  the  revised  estimated 
dumping  margin  is  97.86  percent. 
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Singapore 
Export  Price 

The  petitioners  based  EP  on  the 
average  customs  unit  value  of  PVA 
imports  diiring  the  period  July  2001 
through  Jime  2002,  as  the  petitioners 
stated  they  were  unable  to  obtain  price 
data  for  U.S.  imports  frtim  Singapore. 

Normal  Value 

With  respect  to  NV,  the  petitioners 
provided  a  range  of  prices  for  PVA  sold 
in  Singapore  within  the  POI.  For 
purposes  of  the  petition,  the  petitioners 
used  the  lowest  price  in  the  range  as  a 
conservative  estimate  of  the  home 
market  sales  price  for  PVA.  The 
petitioners  made  a  circumstance-of-sale 
adjustment  for  credit  expenses.  We 
revised  the  petitioners'  calculation  of 
home  market  credit  expenses  to  base 
this  expense  on  the  Singapore  dollar 
price,  rather  than  the  U.S.  dollar 
equivalent  price. 

The  petitioners  have  provided 
information  demonstrating  reasonable 
grounds  to  believe  or  suspect  that  sales 
of  PVA  in  the  home  market  were  made 
at  prices  below  the  fully  absorbed  COP, 
within  the  meaning  of  section  773(b)  of 
the  Act.  and  requested  that  the 
Department  conduct  a  country-wide 
sales-below-cost  investigation.  Pursuant 
to  section  773(b)(3)  of  the  Act.  COP 
consists  of  the  COM,  SG&A.  financial 
expenses,  and  packing  expenses.  The 
petitioners  calculated  COM  based  on 
their  own  production  experience, 
adjusted  for  known  differences  between 
costs  incurred  to  produce  PVA  in  the 
United  States  and  in  Singapore.  In  order 
to  calculate  SG&A  and  financial 
expenses,  the  petitioners  relied  upon 
amounts  reported  in  the  2001 
unconsolidated  financial  statements  of 
Chemical  Industries  Ltd..  a  Singaporean 
producer  of  comparable  merchandise. 
We  recalculated  financial  expenses 
based  on  the  2001  consolidated 
financial  statements  of  this  company. 
Based  upon  a  comparison  of  the  prices 
of  the  foreign  like  product  in  the  home 
market  to  the  calculated  COP  of  the 
product,  we  find  reasonable  grounds  to 
believe  or  suspect  that  sales  of  the 
foreign  like  product  were  made  below 
the  COP.  within  the  meaning  of  section 
773(b)(2)(A)(i)  of  the  Act.  Accordingly, 
the  Department  is  initiating  a  country- 
wide cost  investigation. 

Pursuant  to  sections  773(a)(4).  773(b) 
and  773(e)  of  the  Act,  the  petitioners 
also  based  NV  for  sales  in  Singapore  on 
CV.  The  petitioners  calculated  CV  using 
the  same  COM,  SG&A,  and  financial 
expense  figures  used  to  compute  the 
Singapore  home  market  costs. 
Consistent  with  773(e)(2)  of  the  Act,  the 


petitioners  calculated  an  amount  for 
profit  based  upon  Chemical  Industries 
Ltd.'s  2001  financial  statements. 
Because  these  statements  showed  a  net 
loss,  petitioners  included  a  zero  profit 
in  CV.  We  recalculated  financial 
expenses  as  noted  above.  Furthermore, 
the  petitioners  made  a  circumstance-of- 
sale  adjustment  to  CV  for  credit 
expenses. 

The  estimated  dumping  margin  for 
Singapore  based  on  a  comparison 
between  the  adjusted  EP  and  home 
market  price  is  35.11  percent.  The 
estimated  dumping  margin  based  on  a 
comparison  between  the  adjusted  EP 
and  CV  is  61.94  percent. 

Fair  Value  Comparisons 

Based  on  the  data  provided  by  the 
petitioners,  there  is  reason  to  believe 
that  imports  of  PVA  from  Germany. 
Japan,  Korea,  the  PRC,  and  Singapore 
are  being,  or  are  likely  to  be,  sold  at  less 
than  fair  value. 

Allegations  and  Evidence  of  Material 
Injury  and  Causation 

With  regard  to  Germany,  Japan,  Korea, 
and  the  PRC,  the  petitioners  allege  that 
the  U.S.  industry  producing  the 
domestic  like  product  is  being 
materially  injured,  or  is  threatened  with 
material  injury,  by  reason  of  the 
individual  and  cumulated  imports  of 
the  subject  merchandise  sold  at  less 
than  NV.  With  respect  to  Singapore, 
while  the  imports  from  Singapore  do 
not  meet  the  statutory  requirement  for 
cumulation,  in  its  analysis  for  threat,  the 
petitioners  allege  that  imports  from 
Singapore  will  imminently  account  for 
more  than  three  percent  of  all  PVA 
imports  of  the  subject  merchandise  and 
therefore  are  not  negligible.  See  section 
771(24)(A)(ii)  of  the  Act. 

The  petitioners  contend  that  the 
industry's  injured  condition  is  evident 
in  the  declining  trends  in  net  operating 
profits,  net  sales  volumes,  profit-to-sales 
ratios,  production  employment,  and 
capacity  utilization,  llie  allegations  of 
injury  and  causation  are  supported  by 
relevant  evidence  including  U.S. 
Customs  import  data,  lost  sales,  and 
pricing  information.  We  have  assessed 
the  allegations  and  supporting  evidence 
regarding  material  injury  and  causation, 
and  we  have  determined  that  these 
allegations  are  properly  supported  by 
adequate  evidence  and  meet  the 
statutory  requirements  for  initiation.  See 
the  Initiation  Checklist. 

Initiation  of  Antidumping  Investigations 

Based  upon  our  examination  of  the 
petitions  on  PVA,  we  have  found  that 
they  meet  the  requirements  of  section 
732  of  the  Act.  llierefore.  we  are 


initiating  antidumping  duty 
investigations  to  determine  whether 
imports  of  PVA  fitim  Germany,  Japan. 
Korea,  the  PRC.  and  Singapore  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value. 
Unless  this  deadline  is  extended 
pursuant  to  section  733(b)(1)(A)  of  the 
Act,  we  will  make  our  preliminary 
determinations  no  later  than  140  days 
after  the  date  of  this  initiation. 

Distribution  of  Copies  of  the  Petitions 

In  accordance  with  section 
732(b)(3)(A)  of  the  Act,  a  copy  of  the 
public  version  of  each  petition  has  been 
provided  to  the  representatives  of  the 
governments  of  Germany,  Japan,  Korea, 
the  PRC,  and  Singapore.  We  will 
attempt  to  provide  a  copy  of  the  public 
version  of  each  petition  to  each  exporter 
named  in  the  petitions,  as  provided  for 
under  19  CFR  351.203(c)(2). 

ITC  Notification 

We  have  notified  the  ITC  of  .otir 
initiations  as  required  by  section  732(d) 
of  the  Act. 

Preliminary  Determinations  by  the  ITC 

The  ITC  will  determine  no  later  than 
October  21,  2002,  whether  there  is  a 
reasonable  indication  that  imports  of 
PVA  from  Germany,  Japan,  Korea,  the 
PRC,  and  Singapore  are  causing  material 
injury,  or  threatening  to  cause  material 
injury,  to  a  U.S.  industry.  A  negative 
ITC  determination  for  any  country  will 
result  in  the  investigation  being 
terminated  with  respect  to  that  country; 
otherwise,  these  investigations  will 
proceed  according  to  statutory  and 
regulatory  time  limits. 

This  notice  is  issued  and  published 
pursuant  to  section  777(i)  of  the  Act. 

Dated:  September  25,  2002. 
Faryar  Shincad, 
Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  02-24928  Filed  9-30-02:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Intamattonal  Trad*  Administration 

[A-4aO-807] 

Cartain  8taal  Concrata  Rainforcing 
Bars  From  Turltay;  Nolloa  of  Extanaion 
of  TIma  Umita  for  PraNmlnary  Raaulla 
in  Antidumping  Duty  Adminiatrattva 


agency:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  October  1.  2002. 
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SUMMARY:  The  Department  of  Commerce 
is  extending  the  time  limits  for 
completion  of  the  preUminary  results  of 
the  administrative  review  of  the 
antidumping  duty  order  on  certain  steel 
concrete  reinforcing  bars  from  Turkey. 
The  period  of  review  is  April  1,  2001, 
throu^  March  31,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Irina 
Itkin  or  Elizabeth  Eastwood  at  (202) 
482-0656  or  (202)  482-3874. 
respectively.  Office  of  AD/CVD 
Enforcement.  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Conmierce,  14th 
Street  and  Constitution  Avenue.  NW., 
Washington.  DC  20230. 
SUPPLEMENTARY  INFORMATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1, 1995;  the 
effective  date  of  the  amenchnents  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  imless 
otherwise  indicated,  all  citations  to  the 
Department  of  Commerce's  (the 
Department's)  regulations  are  to  19  CFR 
part  351  (2002). 
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Background 

On  May  23.  2002.  the  Department 
published  a  notice  of  initiation  of 
administrative  review  of  the 
antidumping  duty  order  on  certain  steel 
concrete  reinforcing  bars  from  Turkey 
(67  FR  36148).  The  period  of  review  is 
April  1.  2001,  through  March  31,  2002, 
and  the  preliminary  results  are  ciurently 
due  no  later  than  December  31,  2002. 
The  review  covers  three  producers/ 
exporters  of  the  subject  merchandise  to 
the  United  States. 

Extension  of  Preliminary  Results 

Pursuant  to  section  751(a)(3)(A)  of  the 
Act.  the  Department  shall  make  a 
preliminary  determination  in  an 
administrative  review  of  an 
antidumping  order  within  245  days  after 
the  last  day  of  the  anniversary  month  of 
the  date  of  publication  of  the  order.  The 
Act  further  provides,  however,  that  the 
Department  may  extend  the  245-day 
period  to  365  days  if  it  determines  it  is 
not  practicable  to  complete  the  review 
within  the  foregoing  time  period.  We 
determine  that  it  is  not  practicable  to 
complete  this  administrative  review 
within  the  time  limits  mandated  by 
section  751(a)(3)(A)  of  the  Act.  because 
this  review  involves  a  number  of 
complicated  issues  including  high 
inflation  in  Turkey  during  the  period  of 
review.  Moreover,  the  petitioners 
requested  that  the  Department  conduct 
veiification,  pursuant  to  section 


782(i)(3)(A)  of  the  Act.  Although  we 
intend  to  verify  the  sales  and  cost  data 
submitted  by  the  three  respondents,  we 
will  be  unable  to  complete  these 
verifications  before  the  date  of  the 
preliminary  results  as  currently 
scheduled.  Therefore,  we  have  extended 
the  deadline  for  completing  the 
preliminary  results  until  April  30,  2003. 
This  extension  is  in  accordance  with 
section  751(a)(3)(A)  of  the  Act  (19 
U.S.C.  1675(a)(3)(A))  and  19  CFR 
351.213(h)(2). 

Dated:  September  24,  2002. 
Richard  W.  Moreland, 

Deputy  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  02-24926  Filed  9-30-02;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  092502D] 

Gulf  Of  Mexico  Fishery  Management 
Council;  Public  Meeting- 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Gulf  of  Mexico  Fishery 

Management  Council  will  convene  a 

public  meeting  of  the  Law  Enforcement 

Advisory  Panel  (LEAP). 

DATES:  This  meeting  will  be  held  on 

Wednesday.  October  16.  2002.  from  8:30 

a.m.  to  12  noon. 

ADDRESSES:  This  meeting  will  be  held  at 

the  Hawk's  Cay  Resort.  61  Hawk's  Cay 

Boulevard.  Duck  Key.  FL;  telephone: 

305-743-7000. 

Council  address:  Gulf  of  Mexico 
Fishery  Management  Coimcil.  3018  U.S. 
Highway  301  North.  Suite  1000.  Tampa. 
FL  33619. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Leard.  Senior  Fishery  Biologist, 
Gulf  of  Mexico  Fishery  Management 
Council;  telephone:  813-228-2815. 
SUPPLEMENTARY  INFORMATION:  The  LEAP 
will  convene  to  review  an  update  of 
Joint  Enforcement  Agreements  (JEAs) 
and  the  2003  Operations  Plans.  The 
LEAP  will  discuss  which  Coimcil 
managed  fisheries  are  most  in  need  of 
vessel  monitoring  systems  (VMS)  and 
the  requirements  for  VMS.  Also  to  be 
discussed  is  whether  vessels  should  be 
allowed  to  simultaneously  possess 
recreational  and  commercial  bag  limits 
and  trip  limits,  respectively.  A 
presentation  will  be  given  by  NMFS  on 


its  process  used  to  monitor  quota 
openings  and  closures  (especially  red 
snapper).  The  LEAP  will  also  leview  the 
Gulf  Safety  Committee  activities;  the 
status  of  Fishery  Management  Plans 
(FMPs),  amendments,  and  regulatory 
actions;  and  hear  state  and  federal 
enforcement  reports. 

The  LEAP  consists  of  principal  law 
enforcement  officers  in  each  of  the  Gulf 
states  as  well  as  NMFS,  the  U.S.  Coast 
Guard,  and  the  NOAA  General  Counsel. 
A  copy  of  the  agenda  and  related 
materials  can  be  obtained  by  calling  the 
Council  office  at  813-228-2815. 

Although  other  non-emergency  issues 
not  on  the  agendas  may  come  before  the 
LEAP  for  discussion,  in  accordance  with 
the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
those  issues  may  not  be  the  subject  of 
formal  action  during  this  meetings. 
Actions  of  the  LEAP  will  be  restricted 
to  those  issues  specifically  identified  in 
the  agenda  and  any  issues  arising  after 
publication  of  this  notice  that  require 
emergency  action  under  Section  305(c) 
of  the  Magnuson-Stevens  Act.  provided 
the  public  has  been  notified  of  the 
Council's  intent  to  take  action  to 
address  the  emergency. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Aime  Alford  at  the  Coimcil  (see 
ADDRESSES)  by  October  9,  2002. 

Dated:  September  25,  2002. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  02-24951  Filed  9-30-02;  8:45  am) 

BRUNO  COOK  3S10-ia-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  092S02C] 

New  England  Fishery  Management 
Council;  Public  IMeetlngs 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  New  England  Fishery 
Management  Council  (Council)  is 
scheduling  a  public  meeting  of  its 
Vessel  Monitoring  Systems  Committee 
and  Skate  Oversi^t  Committee  in 
October,  2002  to  consider  actions 
affecting  New  England  fisheries  in  the 
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exclusive  economic  zone  (EEZ). 
Reconunendations  from  these  groups 
will  be  brought  to  the  full  Council  for 
formal  consideration  and  action,  if 
appropriate. 

DATES:  The  meetings  will  be  held  on 
October  16,  2002  and  October  22,  2002. 
See  SUPPLEMENTARY  INFORMATION  for 
specific  dates  and  times. 
ADDRESSES:  The  meetings  will  be  held 
in  Newburyport,  MA  and  Warwick,  RI. 
See  SUPPlfMENTARY  INFORMATION  for 
specific  locations. 

Council  address:  New  England 
Fishery  Management  Council,  50  Water 
Street,  Mill  2,  Newburyport,  MA  01950. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Howard,  Executive  Director,  New 
England  Fishery  Management  Council 
(978) 465-0492. 
SUPPLENCNTARY  INFORMATION: 

Meeting  Dates  and  Agendas 

Wednesday,  October  16.  2002,  9:30 
a.m. — ^Vessel  Monitoring  Systems 
Committee  Meeting. 

Location:  New  England  Fishery 
Management  Council  Office,  50  Water 
Street,  Mill  #2,  Newburyport,  MA 
01950;  telephone:  (978)  465-0492. 

The  committee  will  review 
Groundfish  Amendment  13  options  and 
Groundfish  Enforcement  Analysis. 

Tuesday,  October  22,  2002.  9:30 
a.m. — Skate  Oversight  Committee 
Meeting. 

Location:  Hampton  Inn  and  Suites 
Airport,  2100  Post  Road,  Warwick,  RI 
02886:  telephone:  (401)  739-8888. 

The  committee  will  review  the  Draft 
Skate  Fishery  Management  Plan  (FMP) 
and  Environmental  Impact  Statement 
(EIS).  They  will  also  review  public 
comments  received  on  Draft  Skate  FMP/ 
EIS.  Also  on  the  agenda  will  be  the 
review  of  the  Skate  Advisory  Panel  and 
Skate  PDT  comments  on  Draft  Skate 
FMP/EIS.  They  will  recommend 
measures  for  inclusion  in  the  Final 
Skate  FMP/EIS  for  Council 
consideration. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  group  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
action  during  this  meeting.  Action  will 
be  restricted  to  those  issues  specifically 
listed  in  this  notice  and  any  issues 
arising  after  publication  of  this  notice 
that  require  emergency  action  under 
section  305(c)  of  the  Magnuson-Stevens 
Act,  provided  the  public  has  been 
notified  of  the  Council's  intent  to  take 
final  action  to  address  the  emergency. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 


Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Paul  J.  Howard 
(see  ADDRESSES)  at  least  5  days  prior  to 
the  meeting  dates. 

Dated:  September  25,  2002. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  02-24950  Filed  9-30-02;  8:45  am] 
BNJJNO  coot  3510-3S-S 


DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmospheric 
Administration 

p.D.  092S02B] 

Pacific  Fishery  Managsmsnt  Council; 
Public  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meetings. 

summary:  The  Pacific  Fishery 
Management  Council's  (Council)   - 
Salmon  Technical  Team  (STT)  and 
Scientific  and  Statistical  Committee 
(SSC)  Salmon  Subcommittee  will  hold  a 
joint  work  session  which  is  open  to  the 
public  to  review  proposed  salmon 
methodology  changes. 
DATES:  The  work  session  will  be  held 
Tuesday,  October  15,  2002,  frtim  10  a.m. 
to  4  p.m. . 

ADDRESSES:  The  work  session  will  be 
held  at  the  Embassy  Suites  Hotel,  7900 
NE  82nd  Ave.,  Portland,  OR  97220. 

Council  address:  Pacific  Fishery 
Management  Council,  7700  NE 
Ambassador  Place,  Suite  200,  Portland, 
OR  97220-1384. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Chuck  Tracy,  Salmon  Management  Staff 
Officer,  Pacific  Fishery  Management 
Council,  (503)  820-2280. 
SUPPl^MENTARY  INFORMATION:  The 
purpose  of  the  work  session  is  to  brief 
the  STT  and  SSC  on  changes  made  to 
or  proposed  for  the  chinook  Fishery 
Regulation  Assessment  Model  (FRAM), 
review  the  scientific  bases  for  those 
changes,  and  compare  results  bom  the 
updated  model  with  those  from  the 
previous  version. 

Although  nonemergency  issues  not 
contained  in  the  meeting  agendas  may 
come  before  the  STT  and  the  SSC 
subcommittee  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
action  during  these  meetings.  Action 
will  be  restricted  to  those  issues 
specifically  listed  in  this  notice  and  any 
issues  arising  after  publication  of  this 


notice  that  require  emergency  action 
under  section  305(c)  of  tiie  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act,  provided  the  public 
has  been  notified  of  the  intent  to  take 
final  action  to  address  the  emergency. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Ms.  Carolyn  Porter 
at  (503)  820-2280  at  least  5  days  prior 
to  the  meeting  date. 

Dated:  September  25,  2002. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  02-24948  Filed  9-30-02;  8:45  am) 
BSJJNOCOOe  M10-3t-« 

DEPARTMENT  OF  COMMERCE      . 

National  Ocaanic  and  Atmospharic 
Administration 

p.D.  092S02A] 

Paclflc  FIshary  Mar^agamsnt  Council; 
Public  Msating 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Pacific  Fishery 
Management  Council's  (Council) 
Groundfish  Management  Team  (GMT) 
will  hold  a  working  meeting  which  is 
open  to  the  public. 

DATES:  The  GMT  working  meeting  will 
begin  Tuesday,  October  15,  2002  at  1 
p.m.  and  may  go  into  the  evening  until 
business  for  the  day  is  completed.  The 
meeting  will  reconvene  from  8  a.m.  to 
5  p.m.  on  Wednesday,  October  16 
through  Friday.  October  18,  2002. 
ADDRESSES:  The  meetings  will  be  held  at 
NMFS  Northwest  Region  Office, 
Building  1,  Northwest  Region 
Conference  Room,  7600  Sand  Point  Way 
NE,  SeatUe,  WA  98115-0070;  telephone: 
(206) 526-6150. 

Council  address:  Pacific  Fishery  - 
Management  Council, 700  NE 
Ambassador  Place,  Suite  200,  Portiand, 
OR  97220-1384. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  DeVore,  Groundfish  Staff  Officer. 
(503) 820-2280. 
SUPPLEMENTARY  INFORMATION:  The 

primary  purpose  of  the  GMT  meeting  is 
to  prepare  reports,  recommendations, 
and  analyses  in  support  of  various 
Council  decisions  through  the 
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remainder  of  the  year.  The  following 
specific  items  comprise  the  draft 
agenda,  (1)  complete  and/ or  review 
rebuilding  plans  for  overfished 
grovmdfish  stocks,  (2)  recommend 
processes  and  standards  for 
incorporating  rebuilding  plans  into  the 
Pacific  Coast  Groimdfish  fishery 
management  plan  (FMP),  (3)  resolve  any 
outstanding  catch  estimation  data  issues 
and  evaluate  the  need  for  inseason 
management  adjustments,  (4)  consider 
recommendations  for  Exempted  Fishing 
Permit  processes  and  standards,  (5) 
evaluate  Programmatic  Environmental 
hnpact  Statements,  (6)  consider 
recommendations  for  FMP  Amendment 
17  and  multi-year  management  issues, 
(7)  review  the  Groundfish  Strategic 
Plan,  (8)  work  on  Volume  2  of  the  2002 
Stock  Assessment  and  Fishery 
Evaluation  document,  (9)  consider  a 
fixed  gear  sablefish  permit  stacking 
recommendation,  (10)  consider 
recommendations  for  2003  stock 
assessment  priorities  and  the  STAR 
process,  and  (11)  other  miscellaneous 
Council  groundfish  issues. 

Although  nonemergency  issues  not 
contained  in  this  agenda  may  come 
before  the  GMT  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
GMT  action  during  this  meeting.  GMT 
action  will  be  restricted  to„those  issues 
specifically  listed  in  this  notice  and  any 
issues  arising  after  publication  of  this 
notice  that  require^emergency  action 
under  section  305(c)  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act,  provided  the  public 
has  been  notified  of  the  GMT's  intent  to 
take  final  action  to  address  the 
emergency.  j 

Special  Acconunodatioiis 

The  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  inter{>retation  or  other 
auxiliary^ds  should  be  directed  to  Ms. 
Carolyn  Porter  at  (503)  820-2280  at  least 
5  days  prior  to  the  meeting  date. 

Dated:  September  25.  2002. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  02-24949  Filed  9-30-02;  8:45  am) 
MLLMCCOOE  3S1IK22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Notice  of  Availability  and  Effective 
Date  of  the  Final  Revised  Management 
Plan  for  ttie  Hawaiian  Islands 
Humpback  Whale  National  Marine 
Sanctuary 

agency:  National  Marine  Sanctuary 
Program  (NMSO),  National  Ocean 
Service  (NOS),  National  Oceanic  and 
Atmospheric  Administration, 
Department  of  Commerce  (DOC). 
ACTION:  Notice  of  Availability  and 
Effective  Date  of  Final  Revised 
Management  Plan. 

summary:  The  Hawaiian  Islands 
Humpback  Whale  National  Marine 
Sanctuary  was  Congressionally 
designated  by  the  Hawaiian  Islands 
Humpback  Whale  National  Marine 
Sanctuary  Act  (HIHWNMSA)  on 
November  4, 1992  (Subtitle  C  of  Public 
Law  102-587,  the  Oceans  Act  of  1992). 
On  Friday,  March  28  1997,  the  final 
regulations  were  published  in  the 
Federal  Register  (62  FR  14799),  and 
became  effective  on  June  2, 1997. 

Section  304(e)  of  the  National  Marine 
Sanctuaries  Act  requires  that  sanctuary 
management  plans  be  reviewed  and 
potentially  revised  every  five  years.  At 
the  time  of  designation  NOAA  made  a 
commitment  to  the  state  of  Hawaii  that 
five  years  after  the  management  plan 
and  regulations  became  effective, 
NOAA,  in  consultation  with  the  State  of 
Hawaii,  would  evaluate  the  progress 
made  toward  implementing  the 
management  plan,  regulations,  and 
goals  for  the  Sanctuary.  NOAA  also 
agreed  that  after  the  evaluation  was 
complete,  NOAA  would  then  re-submit 
the  management  plan  and  regulations  in 
their  entirety,  as  far  as  they  affect  State 
waters,  to  the  Governor  for  his 
concurrence. 

The  review  process  was  composed  of 
four  major  stages:  information  collection 
and  characterization;  preparation  and 
release  of  a  draft  revised  management 
plan;  public  review  and  comment;  and 
preparation  and  release  of  a  final 
revised  management  plan.  A  draft 
revised  management  plan  and  draft 
environmental  assessment  were  made 
available  for  public  review  on  March  19, 
2002  (67  FR  12525).  Seven  public 
meetings  were  held  throughout  the  State 
of  Hawaii  to  collect  information  and 
comments  from  individuals, 
organizations,  and  government  agencies 
on  the  scope,  types,  and  significance  of 
issues  related  the  Sanctuary's  draft 
revised  management  plan.  Written 


comments  were  also  received 
throughout  the  public  comment  period 
which  ended  on  May  24,  2002. 

A  final  revised  management  plan  and 
final  environmental  assessment  were 
prepared  in  response  to  input  received 
from  the  Sanctuary  Advisory  Council 
and  comments  received  during  the 
public  review  phase.  The  final  revised 
management  plan  does  not  contain  any 
regulatory  or  boundary  changes. 
DATES:  The  final  revised  management 
plan  was  submitted  to  the  Governor  of 
Hawaii  on  August  2.  2002.  The 
Governor  conciured  with  the  final 
revised  management  plan  on  September 
6,  2002.  This  notice  confirms  the 
effective  date  of  the  new  management 
plan  as  September  9,  2002. 
ADDRESSES:  Copies  of  the  final  revised 
management  plan  and  its  supporting 
environmental  assessment  may  be 
obtained  6y  contacting  Naomi  Mcintosh, 
Hawaiian  Islands  Humpback  Whale 
National  Marine  Sanctuary,  6700 
Kalanlanaole  Highway,  Suite  104, 
Honolidu,  HI  96825  or  on  the  Internet 
at  http://www.hihwnms.nos.noaa.gov. 
FOR  FURTHER  INFORMATKNI  (X)NTACT: 
Anne  Reisewitz,  MPR  Coordinator,  by  . 
phone  at  (808)  397-2651  or  via  e-mail 
at  Aniie/ore.flejseivjtz@noaa.gov. 

Authority:  16  U.S.C.  Section  1431  et  seq. 
(Federal  Domestic  Assistance  Catalog 
Number  11.429  Marine  Sanctuary  Program) 

Dated:  September  25,  2002. 
Jamison  S.  Hawkins, 

Deputy  Assistant  Administrator  for  Ocean 
Services  and  Coastal  Zone  Management. 
(FR  Doc.  02-24921  Filed  9-30-02;  8:45  am] 

BIUJNG  COOE  3S1(MI*-M 


DEPARTMENT  OF  COMMERCE 

National  Ocaanlc  and  Atmospheric 
Administration 

P.D.  0912020] 

Marine  Mammals;  Hie  No.  981-1578-03 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Issuance  of  permit  amendment. 

SUMMARY:  Notice  is  hereby  given  that 
Peter  L.  Tyack,  Ph.D.,  Woods  Hole 
Oceanographic  Institution,  Woods  Hole, 
MA  02543  has  been  issued  an 
amendment  to  scientific  research  Permit 
No.  981-1578-02. 

ADDRESSES:  The  amendment  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office(s):  See 
SUPPLEMENTARY  INFORMATION. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Tammy  Adams  or  Ruth  Johnson, 
(301)713-2289. 

SUPPt^MENTARY  INFORMATION:  On 
October  11,  2001,  notice  was  published 
in  the  Federal  Register  (66  FR  51930) 
that  an  amendment  of  Permit  No.  981- 
1578,  issued  on  August  31,  2000  (65  FR 
57319),  had  been  requested  by  the 
above-named  individual.  On  May  22, 
2002,  another  notice  was  published  in 
the  Federal  Register  (67  FR  35965)  that 
an  additional  amendment  of  Permit  No. 
981-1578  was  requested  by  the  above 
named  individual.  The  requested 
amendments  have  been  granted  under 
the  authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.),  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216),  the 
Endangered  Species  Act  of  1973,  as 
amended  (ESA;  16  U.S.C.  1531  et  seq.), 
the  regulations  governing  the  taking, 
importing,  and  exporting  of  endangered 
and  threatened  species  (50  CFR  222- 
226),  and  the  Fiu  Seal  Act  of  1966,  as 
amended  (16  U.S.C.  1151  et  seq.). 

The  amended  permit  authorizes  the 
holder  to:  increase  the  maximum 
received  level  for  non-airgim  sounds  to 
180  dB  re  1  Pa;  test  a  whale-finding 
sonar's  ability  to  detect  gray  whales 
migrating  past  the  central  California 
coast;  add  tagging  of  himipback  whales 
[Megaptera  novaeangliae)  in  the  vicinity 
of  the  Hawaiian  Islands;  and  expand  the 
research  area  to  include  the  entire  North 
Atlantic  Ocean. 

Issuance  of  this  amendment,  as 
required  by  the  ESA  was  based  on  a 
finding  that  such  permit  (1)  was  applied 
for  in  good  faith,  (2)  will  not  operate  to 
the  disadvantage  of  the  endangered 
species  which  is  the  subject  of  this 
permit,  and  (3)  is  consistent  with  the 
purposes  and  policies  set  forth  in 
section  2  of  the  ESA. 

Documents  may  be  reviewed  in  the 
following  locations: 

Permits,  Conservation  and  Education 
Division,  Office  of  Protected  Resources, 
NMFS,  1315  East-West  Highway,  Room 
13705,  Silver  Spring,  MD  20910;  phone 
(301)713-2289;  fax  (301)713-0376; 
^  Southwest  Region,  NMFS,  501  West 
Ocean  Blvd.,  Suite  4200,  Long  Beach, 
CA  90802-4213;  phone  (562)980-4001; 
fax  (562)980-4018; 

Protected  Species  Coordinator,  Pacific 
Area  Office,  NMFS.  1601  Kapiolani 
Blvd.,  Rm,  1110,  Honolulu,  HI  96814- 
4700;  phone  (808)973-2935;  fax 
(808)973-2941; 

Northeast  Region,  NMFS,  One 
Blackburn  Drive,  Gloucester,  MA 
01930-2298;  phone  (978)281-9200;  tax 
(978)281-9371;  and 


Southeast  Region,  NMFS,  9721 
Executive  Center  Drive  North,  St. 
Petersburg,  FL  33702-2432;  phone 
(727)570-5301;  fax  (727)570-5320. 

Dated:  September  25,  2002. 
Eugene  T.  Nitta. 

Acting  Chief,  Permits,  Conservation  and 
Education  Division,  Office  of  Protected 
Resources,  National  Marine  Fisheries  Service. 
[FR  Doc.  02-24947  Filed  9-30-02:  8:45  am] 
BKUNG  COOE  3610-22-e 


DEPARTMENT  OF  COMMERCE 

National  Tslscommunications  and 
Information  Administration 

Docket  No.  010222048-2217-03 

The  Domsstic  and  Family  Law 
Documsnts  ExcspUon  to  the  Eisctronic 
Signatures  In  Global  and  National 
CommsrcsAct 

agency:  National  Telecommunications 
and  Information  Administration  (NTIA), 
U.S.  Department  of  Commerce 
action:  Notice,  Request  For  Comments 

SUMMARY:  Section  101  of  the  Electronic 
Signatures  in  Global  and  National 
Commerce  Act,  Pub.  L.  No.  106-229, 
codified  at  15  U.S.C.  §§  7001  et  seq. 
("ESIGN"  or  "the  Act"),  preserves  the 
legal  effect,  validity,  and  enforceability 
of  signatiires  and  contracts  relating  to 
electronic  transactions  and  electronic 
signatures  used  in  the  formation  of 
electronic  contracts.  15  U.S.C.  §  7001(a). 
Section  103  (a)  and  (b)  of  the  Act, 
however,  provides  that  the  provisions  of 
section  101  do  not  apply  to  contracts  and 
records  governed  by  statutes  and 
regxilations  regarding  court  documents; 
probate  and  domestic  law  matters; 
certain  provisions  of  state  uniform 
commercial  codes;  utility  service 
cancellations,  real  property  foreclosures 
and  de&ults;  insurance  benefits 
cancellations;  product  recall  notices; 
and  docimients  related  to  hazardous 
materials  and  dangerous  substances.  15 
U.S.C.  §§  7003(a),(b).  Section  103  of  the 
Act  also  requires  the  Secretary  of 
Commerce,  through  the  Assistant 
Secretary  for  Communications  and 
Information,  to  review  the  operation  of 
these  exceptions  to  evaluate  whether 
they  continue  to  be  necessary  for 
consiuner  protection,  and  to  make 
recommendations  to  Congress  based  on 
this  evaluation.  15  U.S.C.  §  7003(c)(1). 
This  Notice  is  intended  to  solicit 
comments  from  interested  parties  for 
purposes  of  this  evaluation,  specifically 
on  the  domestic  and  family  law 
documents  exception  to  the  ESIGN  Act. 
See  15  U.S.C.  §  7003(a)(2).  NTIA  will 
publish  separate  notices  requesting 


comment  on  the  other  exceptions  listed 
in  section  103  of  the  ESIGN  Act.) 
DATES:  Written  comments  and  papers 
are  requested  to  be  submitted  on  or 
before  December  2,  2002. 
ADDRESSES:  Written  comments  should 
be  submitted  to  )osephine  Scarlett, 
National  Telecommunications  and 
Information  Administration,  14th  Street 
and  Constitution  Ave.,  N.W., 
Washington,  DC  20230.  Paper 
submissions  should  include  a  three  and 
one-half  inch  computer  diskette  in 
HTML,  ASCn,  Word,  or  WordPerfect 
format  (please  specify  version). 
Diskettes  should  be  labeled  with  the 
name  and  organizational  affiliation  of 
the  filer,  and  the  name  of  the  word 
processing  program  used  to  create  the 
dociunent.  In  the  alternative,  comments 
may  be  submitted  electronically  to  the 
folloMong  electronic  mail  address: 

esignstudy finlwdntia.  doc.gov . 

Comments  submitted  via  electronic  mail 
also  should  be  submitted  in  one  or  more 
of  the  formats  specified  above. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  about  this  request  for 
comment,  contact:  Josephine  Scarlett, 
Attorney,  Office  of  the  Chief  Counsel, 
NTIA,  14th  Street  and  Constitution 
Ave.,  N.W.,  Washington,  DC  20230, 
telephone  (202)  482-1816  or  electronic 
mail:  jscarlett€totia.doc.gov.  Media 
inquiries  should  be  directed  to  the 
Office  of  Public  A^irs,  National 
Telecommimications  and  Information 
Administration,  at  (202)  482-7002. 
SUPPLEMENTARY  INFORMATION: 

Background:  Electronic  Signatures  in 
Globid  and  National  Commerce  Act 

Congress  enacted  the  Electronic 
Signatures  in  Global  and  National 
Commerce  Act.  Pub.  L.  No.  106-229, 
114  Stat.  464  (2000),  to  facilitate  the  use 
of  electronic  records  and  signatvires  in 
interstate  and  foreign  commerce  and  to 
remove  imcertainty  about  the  validity  of 
contracts  entered  into  electronically. 
Section  101  requires,  among  other 
things,  that  electronic  signatures, 
contracts,  and  records  be  given  legal 
effect,  validity,  and  enforceability. 
Sections  103(a)  and  (b)  of  the  Act 
provides  that  the  requirements  of 
section  101  shall  not  apply  to  contracts 
and  records  governed  by  statutes  and 
regulations  regarding:  court  documents 
and  records,  probate  and  domestic  law 
matters;  documents  executed  under 
certain  provisions  of  state  commercial 


<  Comirftnts  submitted  in  response  lo  Fadaral 
Ragiatar  notices  requesting  comment  on  the  otbw 
exceptions  to  ESIGN  willbe  considered  as  part  of 
the  same  section  103  evaluation  and  not  as  a 
separate  review  of  the  Act.  NTIA  is  also  evaluating 
the  court  documents  exception  to  ESIGN. 
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law;  consiuner  law  covering  utility 
services,  real  property  foreclosures  and 
defaults,  and  insurance  benefits  notices; 
product  recall  notices;  and  hazardous 
materials  documents. 

The  statutory  language  providing  for 
an  exception  to  section  101  of  ESIGN  for 
domestic  relations  and  family  law 
documents  is  found  in  section  103(a)  of 
the  Act:  j 

Sec.  103.  [15  U.S.C.  7003]  Specific 
Exceptions. 

(a)  Excepted  Requirements. —  The 
provisions  of  section  101  shall  not  apply 
to  a  contract  or  other  record  to  the 

extent  it  is  governed  by — 

*  *   *  * 

(2)  a  State  statute,  regulation,  or  other 
rule  of  law  governing  adoption,  divorce, 

or  other  matters  of  family  law; 

•  •  •  • 

The  statutory  language  requiring  the 
Assistant  Secretary  for  Communications 
and  Information  to  submit  a  report  to 
Congress  on  the  results  of  the  evaluation 
of  the  section  103  exceptions  to  the 
ESIGN  act  is  foimd  in  section  103(c)(1) 
of  the  Act  as  set  forth  below. 

(c)  Review  of  Exceptions. — 

(1)  Evaluation  required. — ^The 
Secretary  of  Commerce,  acting  through 
the  Assistant  Secretary  for 
Communications  and  Information,  shall 
review  the  operation  of  the  exceptions 
in  subsections  (a)  and  (b)  to  evaluate, 
over  a  period  of  3  years,  whether  such 
exceptions  continue  to  be  necessary  for 
the  protection  of  consumers.  Within  3 
years  after  the  date  of  enactment  of  this 
Act,  the  Assistant  Secreteuy  shall  submit 
a  report  to  Congress  on  the  results  of 
such  evaluation.  ■, 

Domestic  and  Family  Law  Documents 

State  legislatures  and  state  courts 
have  primary  jurisdiction  for 
establishing  procediires  and  rules  that 
govern  marriage,  divorce,  adoptions, 
child  support  and  other  domestic  and 
family  law  matters  within  that  state.  The 
ESIGN  exception  for  domestic  and 
fomily  law  documents  means,  in  effect, 
that  domestic  and  family  law 
docimients  executed  electronically  or 
containing  electronic  signatures  are  not 
required  to  be  accorded  the  same  legal 
validity  or  effect  as  a  paper  dociunent. 
Section  102(a)(1)  of  ESIGN  provides  that 
the  states  may  adopt  electronic 
transactions  statutes,  however,  that  give 
the  state  exclusive  jurisdiction  with 
regard  to  electronic  transactions  that 
occur  within  the  state.  See  15  U.S.C. 
§  7002(a).  This  section  allows  states  to 
modify,  limit,  or  supersede  the 
application  of  ESIGN  to  electronic 
transactions  that  occur  within  the  state 
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law  by  adopting  either  the  Uniform 
Electronic  Transactions  Act  (known  as 
UETA)  as  approved  and  recommended 
for  enactment  by  the  National 
Conference  of  Commissioners  on 
Uniform  State  Laws  (NCCUSL)  or  a 
statute  that  specifies  an  alternative 
procedure  for  the  use  and  acceptance  of 
electronic  signatures,  which  complies 
with  the  provisions  of  ESIGN.  See  id. 

Several  states  have  used  section 
102(a)(1)  of  ESIGN  to  adopt  electronic 
transactions  laws  that  incorporate  or 
exclude  state-exclusive  areas  from  the 
application  of  the  state's  electronic 
transactions  law.^  See  National 
Conference  of  Commissioners  on 
Uniform  State  Laws  athttp:// 
www.nccusl.org/nccusl/ 
LegislativeByState.pdf.  Thirty-nine 
states  have  adopted  theversion  of  UETA 
recommended  by  NCCUSL  or  their  own 
version  of  UETA.  Of  the  states  that  have 
passed  UETA  laws,  five  have  expressly 
excluded  domestic  relations  and  family 
law  documents  from  the  operation  of 
the  state  electronic  transactions  laws.^  A 
large  number  of  the  remaining  states 
have  passed  state  UETA  laws  that  do 
not  contain  language  that  expressly 
excludes  family  law  documents.  These 
statutes  do  contain  general  provisions, 
however,  that  make  the  substantive 
domestic  relations  law  controlling, 
which  requires  an  examination  of  the 
domestic  relations  law  to  determine 
whether  electronic  family  law 
dociunents  are  legally  valid. 

For  example,  Maryland's  UETA  law 
does  not  exempt  domestic  relations  and 
family  law  docimients  but  provides: 
"this  title  applies  to  an  electronic  record 
or  electronic  signature  otherwise 
excluded  irom  the  application  of  this 
title  under  subsection  (B)  of  this  section 
to  the  extent  it  is  governed  By  a  law 
other  than  those  specified  in  subsection 
(B)  of  this  section."  See  2000  Md.  Laws 
8,  section  21-101  (E).  The  law  also 
provides:  "[a]  transaction  subject  to  tWs 
title  is  also  subject  to  other  applicable 
substantive  law."  Id.  at  section  21- 
101(F). 

In  similar  fashion.  South  Carolina's 
UETA  statute  provides:  This  [section 
regarding  electronic  signat\ires]  does  not 
apply  to  the  extent  that  its  application 
would  result  in  a  construction  of  law 


2  We  note  that  there  are  federal  laws  that  impact 
family  law  matters  where  there  is  a  federal  interest. 
See  e.g.  50  U.S.C.  §  520  (governs  the  entry  of  default 
orders  in  divorce  proceedings  where  the  defendant 
is  on  active  military  duty).  The  writing  and 
evidentiary  requirements  for  documents  related  to 
domestic  law,  however,  are  largely  within  the 
exclusive  jurisdiction  of  the  states. 

^  Alabama,  Louisiana,  Mississippi.  New  Jersey, 
and  New  Mexico.  See  National  Conference  of 
Commissioners  on  Uniform  State  Laws  at  http:// 
www.nccusl.org/nccusl/legislativebystate.pdf. 


that  is  clearly  inconsistent  with  the 
manifest  intent  of  the  lawmaking  body 
or  repugnant  to  the  context  of  the  same 
rule  of  law  [of  the  underlying 
substantive  law].  However,  the  mere 
requirement  that  information  be  'in 
writing',  'written',  'printed',  'signed'  or 
any  other  word  that  purports  to  specify 
or  require  a  particular  commimication 
medium,  is  not  by  itself  sufficient  to 
establish  such  intent.  See  1998  S.C.  Acts 
374,  sec.  26-5-320(8). 

The  absence  of  an  exception  in  a 
state's  UETA  law  for  documents 
governed  by  domestic  relations  and 
family  law,  therefore,  does  not 
automatically  make  these  docimients 
subject  to  that  law.  If  the  underlying 
substantive  law  requires  a  paper  writing 
or  prohibits  thn  use  of  an  electronic 
signature  for  the  formation  of  these 
documents,  electronic  documents  for 
family  and  domestic  law  matters  would 
not  be  legally  valid.  Alternatively,  the 
underlying  state  substantive  law 
governing  domestic  relations  and  family 
law  may  allow  documents  to  be  formed 
in  an  electronic  format  or  established 
using  an  electronic  signature. 

Since  the  enactment  of  ESIGN,  federal 
and  state  courts  have  made  tremendous 
gains  toward  providing  the  public  with 
electronic  access  to  court  documents 
and  online  filing  procedures  in  courts    • 
across  the  nation.''  In  their  efforts  to 
computerize  court  systems,  the  states 
may  have  revised  their  laws  and 
procedures  to  include  some  family  law 
and  domestic  relations  documents 
among  those  that  are  available  and  may 
be  filed  electronically. 

The  legislative  history  of  the  ESIGN 
Act  does  not  indicate  the  intent  of  the 
drafters  in  making  an  exception  for 
domestic  relations  and  family  law 
documents,  but  the  personal  nature  of 
the  information  disclosed  during  these 
proceedings  and  the  relative  privacy 
interests  of  the  participants  may  raise 
issues  that  do  not  appear  in  legal 
proceedings  involving  commercial  or 
other  civil  matters.  Information 
regarding  changes  in  state  law  to  allow 
electronic  filings  or  access  to  documents 
pertaining  to  divorce,  paternity, 
adoption,  child  support,  protective 
order,  guardianship  proceedings,  or 
power  of  attorneys  would  assist  in  the 
evaluation  of  whether  consumers  would 
be  adequately  protected  if  the  domestic 
relations  and  family  documents 
exception  to  ESIGN  is  eliminated  from 
the  Act. 


*  NTIA  has  also  published  a  separate  Federal . 
Register  notice  requesting  comment  on  the  court 
dociunents  exception  to  ESIGN.  Comments  filed  in 
response  to  the  court  documents  notice  may  be 
considered  in  the  evaluation  of  the  domestic 
relations  and  family  law  documents  exception. 
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The  ESIGN  Section  103  Evaluation 

The  ESIGN  Act  directs  the  Assistant 
Secretary  of  Communications  and 
Information  to  conduct  an  evaluation  of 
the  exceptions  set  out  in  section  103  of 
the  Act  to  determine  whether  the 
exceptions  continue  to  be  necessary  for 
the  protection  of  consumers,  and  to 
submit  a  report  to  Congress  on  the 
results  of  the  evaluations  no  later  than 
June  30,  2003.  The  Assistant  Secretary 
for  Communications  and  Information  is 
the  chief  administrator  of  NTIA.  As  the 
President's  principal  advisor  on 
telecommunications  policies  pertaining 
to  the  Nation's  economic  and 
technological  advancement,  NTIA  is  the 
executive  branch  agency  responsible  for 
developing  and  articulating  domestic 
and  international  telecommunications 
policy. 

The  ESIGN  sectton  103  evaluation  of 
the  domestic  relations  and  family  law 
documents  exception  is  intended  to 
evaluate  the  current  status  of  the  law 
and  procedure  regarding  this  issue,  in 
preparation  for  a  report  to  Congress  on 
whether  the  domestic  relations  and 
family  law  documents  exception 
remains  necessary  to  protect  consumers. 
This  evaluation  is  not  a  review  or 
analysis  of  laws  relating  to  these 
•     documents  for  the  purpose  of 
recommending  that  Congress  draft 
legislation  or  propose  changes  to  those 
laws  but  to  advise  Congress  of  the 
current  state  of  law,  practice,  and 
procedure  regarding  this  issue. 
Comments  filed  in  response  to  this 
Notice  should  not  be  considered  to  have 
a  connection  with  or  impact  on  ongoing 
specific  federal  and  state  procedures  or 
rulemaking  proceedings  concerning 
family  law  or  domestic  relations 
documents. 

Invitation  to  Comment 

NTIA  requests  that  all  interested 
parties  submit  written  comment  on  any 
issue  of  fact,  law,  or  policy  that  may 
assist  in  the  evaluation  required  by 
section  103(c).  We  invite  comment  from 
all  parties  that  may  be  affected  by  the 
removal  of  the  family  law  documents 
exception  from  the  ESIGN  Act 
including,  but  not  limited  to,  state 
agencies  and  organizations,  national  and 
state  bar  associations,  consiuner 
advocates,  and  family  law  practitioners. 
The  comments  submitted  will  assist 
NTIA  in  evaluating  the  potential  impact 
of  the  removal  of  the  family  law 
dociunents  exception  bom  ESIGN  on 
state  domestic  relations  and  family  law, 
and  state  electronic  transactions  laws. 
The  following  questions  are  intended  to 
provide  guidance  as  to  the  specific 
subject  areas  to  be  examined  as  a  part 


of  the  evaluation.  Commenters  are 
invited  to  discuss  any  relevant  issue, 
regardless  of  whether  it  is  identified 
below. 

1.  Describe  state  laws  that  allow  for 
electronic  access  and  filing  of 
documents  related  to  domestic  relations 
and  family  law,  including,  but  not 
limited  to,  documents  related  to 
adoptions,  divorce,  child  custody  or 
support,  guardianship  and  dvil 
protection. 

2.  Discuss  how  statutes  that  require 
written  documents  related  to  domestic 
and  family  law  matters  may  be  aHected 
if  the  exception  for  domestic  relations 
and  family  law  matters  is  eliminated 
bom  the  ESIGN  Act. 

3.  Describe  other  state,  or  federal 
laws,  that  require  fomily  law  documents 
to  be  excluded  from  the  operation  of 
ESIGN  or  the  applicable  state  uniform 
electronic  transactions  law. 

4.  Describe  state  or  uniform  laws  that 
allow  domestic  relations  and  femily  law 
documents  to  be  established  in  an 
electronic  format  or  with  an  electronic 
signature. 

5.  DiscusS  any  unique  issues    . 
surrounding  the  execution  of  documents 
for  each  of  the  specific  areas  that  states 
have  considered  in  determining  whether 
domestic  relations  and  family  law 
documents  may  or  may  not  be  processed 
in  an  electronic  format.  The  following 
list  is  not  exhaustive  and  any  other  area 
relevant  to  domestic  relations  and 
family  law  may  be  discussed. 

a.  petitions  tor  adoption,  or  transfer  of 
parental  rights,  or  any  information 
regarding  the  identity  of  biological 
parents; 

b.  petitions  for  divorce  or  applications 
for  alimony  authorizations  for  alimony, 
custody,  or  child  support^i^nal  or 
pending  litigation); 

c.  visitation,  suppqrt  and  custody 
agreements  or  modifications  of 
agreements  between  parties; 

d.  property  settlements  or  agreements 
related  to  domestic  relations  actions; 

e.  requests  for  or  answers  regarding 
protective  orders,  emergency  or 
otherwise; 

f.  guardianship  proceedings  and 
powers  of  attorney; 

g.  court  orders,  reports,  notices, 
summons,  or  service  of  process 
regarding  items  a.  through  f.  above;  and 

h.  any  other  domestic  relations  or 
family  law  document  or  issue  that 
contains  a  writing  requirement, 
contract,  agreement  or  other  dociunent. 

6.  State  whether  uniform  laws 
governing  domestic  relations  and  family 
law  issues  have  been  adopted  and  the 
impact  on  these  laws  if  the  ESIGN 
exception  for  domestic  relations  and 
family  law  matters  is  eliminated  (e.g., 


the  Uniform  Child  Custody  Jurisdiction 
and  Enforcement  Act,  the  Interstate 
Family  Support  Act).  Discuss  whether 
any  of  the  uniform  laws  related  to 
domestic  relations  and  family  law,  as 
adopted  in  any  state,  either  adlow  or 
prohibit  the  use  of  electronic  documents 
to  meet  the  writing  requirements  of  the 
law,  including  notices  to  parties  or 
communications  between  courts  in 
different  states. 

7.  Provide  a  description  of  any 
instance  in  which  documents  related  to 
domestic  relations  cases  have  been 
executed  in  an  electronic  format, 
including  final  court  orders,  or  plans  to 
implement  procedures  for  the  on-line 
execution  of  such  documents. 

Please  provide  copies  of  studies, 
reports,  opinions,  research  or  other 
empirical  data  referenced  in  the 
responses. 

Dated:  September  26,  2002. 
Kathy  D.  Smith, 

Chief  Counsel,  National  Telecommunications 
and  Information  Administration. 
[FR  Doc.  02-24891  Filed  9-30-^2;  8:45  am] 
MUJNO  cooc  3sio-ao-* 


DEPARTMENT  OF  DEFENSE 
[0MB  Control  Numbw  0704-0246] 

Informttion  Collection  R«qulr«m«fit; 
DvfwM*  Federal  Acquisition 
Regulation  Supplennent;  Government 
Property 

AGENCY:  Department  of  Defense  (DoD). 
ACTION:  Notice  and  request  for 
comments  regarding  a  proposed 
extension  of  an  approved  information 
collection  requirement. 

summary:  In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
ReducUon  Act  of  1995  (44  U.S.C. 
Chapter  35).  DoD  announces  the 
proposed  extension  of  a  public 
information  collection  requirement  and 
seeks  public  comment  on  the  provisions 
thereof.  DoD  invites  comments  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  DoD, 
including  whether  the  information  will 
have  practical  utility;  (b)  the  accuracy  of 
the  estimate  of  the  burden  of  the 
proposed  information  collection;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
The  Office  of  Management  and  Budget 
(0MB)  has  approved  this  information 


61602 


Federal  Register / Vol.  67,  No.  190 /Tuesday,  October  1,  2002 /Notices 


collection  for  use  through  January  31, 
2003.  DoD  proposes  that  OMB  extend  its 
approval  for  use  through  January  31, 
2006. 

DATES:  DoD  will  consider  all  comments 
received  by  December  2,  2002. 
ADDRESSES:  Respondents  may  submit 
comments  directly  on  the  World  Wide 
Web  at  http://emissary.acq.osd.iniI/dar/ 
dfars.nsf/pubcomm.  As  an  alternative, 
respondents  may  e-mail  comments  to: 
dfars@acq.osd.mil.  Please  cite  OMB 
Control  Number  0704-0246  in  the 
subject  line  of  e-mailed  comments. 

Respondents  that  cannot  submit 
comments  using  either  of  the  above 
methods  may  submit  comments  to: 
Defense  Acquisition  Regulations 
Council,  Attn:  Mr.  Rick  Layser,  OUSD 
(AT&L)DP(DAR),  IMD  3C132.  3062 
Defense  Pentagon,  Washington,  DC 
20301-3062;  facsimile  (703)  602-0350. 
Please  cite  OMB  Control  Niunber  0704- 
0246. 

At  the  end  of  the  comment  period, 
interested  parties  may  view  public 
comments  on  the  World  Wide  Web  at 
http://emissary.acq.osd.mil/dar/ 
dfars.nsf. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Rick  Layser,  at  (703)  602-0293.  The 
information  collection  requirements 
addressed  in  this  notice  are  available  on 
the  World  Wide  Web  at:  http:// 
www.acq.osd.mil/dp/dars/dfars.html. 
Paper  copies  are  available  from  Mr.  Rick 
Uyser,  OUSD{AT&L)DP(DAR),  IMD 
3C132,  3062  Defense  Pentagon, 
Washington.  DC  20301-3062. 
SUPPLEMENTARY  INFORMATION:  Title, 
Associated  Forms,  and  OMB  Number: 
Defense  Federal  Acquisition  Regulation 
Supplement  (DFARS)  Part  245. 
Government  Property,  and  related 
clauses  in  DFARS  Part  252;  DD  Form 
1149,  Requisition  and  In  voice/ Shipping 
Document;  DD  Form  1342,  Property 
Record;  DD  Form  1419,  Industrial  Plant 
Equipment  Requisition;  DD  Form  1637, 
Notice  of  Acceptance  of  Inventory 
Schedules;  DD  Form  1639,  Scrap 
Warranty;  DD  Form  1640,  Request  for 
Plant  Clearance;  and  DD  Form  1662, 
Property  in  the  Custody  of  Contractors; 
OMB  Control  Number  0704-0246. 

Needs  and  Uses:  DoD  needs  this 
information  to  keep  an  accoimt  of 
Govenmient  property  in  the  possession 
of  contractors.  Property  administrators, 
contracting  officers,  and  contractors  use 
this  information  to  maintain  property 
records  and  material  inspection, 
shipping,  and  receiving  reports. 

Affected  Public:  Businesses  or  other 
for-profit  and  not-for^proBt  institutions. 

Annual  Burden  Hours:  50,590. 

Number  of  Respondents:  14,862. 


Responses  Per  Respondent: 
Approximately  3. 

Annual  Responses:  42,925. 

Average  Burden  Per  Response:  1.2 
hours. 

Frequency:  On  occasion. 

Summary  of  Information  Collection 

This  requirement  provides  for  the 
collection  of  information  related  to 
providing  Government  property  to 
contractors;  contractor  use  and 
management  of  Government  property; 
and  reporting,  redistribution,  and 
disposal  of  contractor  inventory.  This 
information  collection  covers  the 
requirements  relating  to  DFARS  Part 
245  and  related  clauses  and  forms. 

a.  DFARS  245.302-l(b){l)(A)f Jj 
requires  contractors  to  submit  DD  Form 
1419  to  the  Defense  Supply  Center 
Richmond,  before  acquiring  industrial 
plant  equipment  (IPE),  to  determine 
whether  existing  reallocable 
Government-owned  facilities  can  be 

b.  DFARS  245.302-l(b)(l)(B)  requires 
contractors  to  submit  requests  for 
proposed  acquisition  of  automatic  data 
processing  equipment  through  the 
administrative  contracting  officer. 

c.  DFARS  245.405(1)  requires 
contractors  to  obtain  contracting  officer 
approval  before  using  Government 
production  and  research  property  on 
work  for  foreign  governments  or 
international  organizations. 

d.  DFARS  245.407(a)(iv)  requires 
contractors  to  submit  requests  for  non- 
Govemment  use  of  IPE  to  the  contract 
administration  office. 

e.  DFARS  245.505-5,  245.505-6,  and 
245.606-70  require  contractors  to  use 
DD  Form  1342  as  a  source  document  for 
establishing  property  records;  to  report 
information  concerning  IPE;  and  to  list 
excess  IPE. 

f.  DFARS  245.603-70(c)  requires 
contractors  that  perform  plant  clearance 
duties  to  ensure  that  inventory 
schedules  are  satisfactory  for  storage  or 
removal  purposes.  Contractors  may  use 
DD  Form  1637  for  this  function. 

g.  DFARS  245.607-l(a)(i)  permits 
contractors  to  request  a  pre-inventory 
scrap  determination,  made  by  the  plant 
clearance  officer  after  an  on-site  survey, 
if  inventory  is  considered  without  value 
except  for  scrap. 

h.  DFARS  245.7101-2  permits 
contractors  to  use  DD  Form  1149  for 
transfer  and  donation  of  excess 
contractor  inventory. 

i.  DFARS  245.7101^  requires 
contractors  to  use  DD  Form  1640  to 
request  plant  clearance  assistance  or  to 
transfer  plant  clearance. 

j.  DFARS  245.7303  and  245.7304 
require  contractors  to  use  invitations  for 


bid  for  the  sale  of  surplus  contractor 
inventory. 

k.  DFARS  245.7308(a)  requires 
contractors  to  send  certain  information 
to  the  Department  of  Justice  and  the 
General  Services  Administration  when 
the  contractor  sells  or  otherwise 
disposes  of  inventory  with  an  estimated 
fair  market  value  of  $3  million  or  more, 
or  disposes  of  any  patents,  processes, 
techniques  or  inventions,  regardless  of 
cost. 

1.  DFARS  245.7310-7  requires  the 
purchaser  of  scrap  to  represent  and 
warrant  that  the  property  will  be  used 
only  as  scrap.  The  purchaser  also  must 
sign  DD  Form  1639. 

m.  DFARS  252.245-7001  requires 
contractors  to  provide  an  annual  report 
for  contracts  involving  Government 
property  in  accordance  with  the 
requirements  of  DD  Form  1662. 

Michele  P.  Peterson, 

Executive  Editor,  Defense  Acquisition 
Regulations  Council. 

|FR  Doc.  02-24713  Filed  9-30-02;  8:45  amj 
BILUNG  CODE  S001-0S-P 


DEPARTMENT  OF  DEFENSE 

[OMB  Control  Number  0704-0397] 

Infonnatlon  Collection  Requirement; 
Defense  Federal  Acquisition 
Regulation  Supplement;  Requests  for 
Equitable  Adjustment 

AGENCY:  Department  of  Defense  (DoD). 
ACTION:  Notice  and  request  for 
comments  regarding  a  proposed 
extension  of  an  approved  information 
collection  requirement. 

SUMMARY:  In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35),  DoD  announces  the 
proposed  extension  of  a  public 
information  collection  requirement  and 
seeks  public  comment  on  the  provisions 
thereof.  DoD  invites  comments  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  DoD, 
including  whether  the  information  will 
have  practical  utility;  (b)  the  accuracy  of 
the  estimate  of  the  burden  of  the 
proposed  information  collection;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
bvirden  of  the  information  collection  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
The  Office  of  Management  and  Budget 
(OMB)  has  approved  this  information 
collection  for  use  through  March  31, 
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2003.  DoD  proposes  that  OMB  extend  its 
approval  for  use  through  March  31, 
2006. 

DATES:  DoD  will  consider  all  comments 
received  by  December  2,  2002. 
ADDRESSES:  Respondents  may  submit 
comments  directly  on  the  World  Wide 
Web  at  http://emissary.acq.osd.mil/dar/ 
dfars.nsf/pubcomm.  As  an  alternative, 
respondents  may  e-mail  comments  to: 
dfars@acq.osd.mil.  Please  cite  OMB 
Control  Number  0704-0397  in  the 
subject  line  of  e-mailed  comments. 

Respondents  that  cannot  submit 
comments  using  either  of  the  above 
methods  may  submit  comments  to: 
Defense  Acquisition  Regiilations 
Council,  Attn:  Mr.  Rick  Layser, 
OUSD(AT8cL)DP(DAR),  IMD  3C132, 
3062  Defense  Pentagon,  Washington,  DC 
20301-3062;  facsimile  (703)  602-0350. 
Please  cite  OMB  Control  Number  0704- 
0397. 

At  the  end  of  the  comment  period, 
interested  parties  may  view  public 
comments  on  the  World  Wide  Web  at 
http://emissary.acq.osd.mil/dar/ 
dfars.nsf. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Rick  Layser,  at  (703)  602-0293.  The 
information  collection  requirements 
addressed  in  this  notice  are  available  on 
the  Worid  Wide  Web  at:  http:// 
www.acq.  osd.mil/dp/dars/dfars.html. 
Paper  copies  are  available  firom  Mr.  Rick 
Layser,  OUSD(AT&L)DP(DAR),  IMD 
3C132,  3062  Defense  Pentagon, 
Washington,  DC  20301-3062. 
SUPPLEMENTARY  INFORMATION:  Title  and 
OMB  Number:  Contract  Modifications — 
Defense  Federal  Acquisition  Regidation 
Supplement  (DFARS)  Part  243  and 
associated  clauses  in  DFARS  252.243; 
OMB  Control  Number  0704-0397. 

Needs  and  Uses:  The  information 
collection  required  by  the  clause  at 
DFARS  252.243-7002,  Requests  for 
Equitable  Adjustment,  implements  10 
U.S.C.  2410(a).  DoD  contracting  officers 
and  auditors  use  this  information  to 
evaluate  contractor  requests  for 
equitable  adjustoient  to  contract  terms. 

Affected  Public:  Businesses  or  other 
for-profit  and  not-for-profit  institutions. 

Aimual  Burden  Hours:  2,120. 

Number  of  Respondents:  440. 

Responses  Per  Respondent:  1. 

Annual  Responses:  440. 

Average  Burden  Per  Response:  4.8 
hours. 

Frequency:  On  occasion. 

Summary  of  Information  Collection 

The  clause  at  DFARS  252.243-7002, 
Requests  for  Equitable  Adjustment, 
requires  contractors  to  certify  that 
requests  for  equitable  adjustment  that 
exceed  the  simplified  acquisition 


threshold  are  made  in  good  faith  and 
that  the  supporting  data  are  accurate 
and  complete.  The  clause  also  requires 
contractors  to  fully  disclose  all  facts 
relevant  to  the  requests  for  adjustment. 

Michele  P.  Peterson, 

Executive  Editor,  Defense  Acquisition 
Regulations  Council. 

[PR  Doc.  02-24714  Filed  9-30-02;  8:45  am] 
BIUJNO  CODE  8001-Oe-P 


DEPARTMENT  OF  DEFENSE 
[OMB  Control  Number  0704-0250] 

Information  Collection  Requirement; 
Defense  Fsderal  Acquisition 
Regulation  Supplement;  Contract 
Administration 

AGENCY:  Department  of  Defense  (DoD). 
ACTION:  Notice  and  request  for 
comments  regarding  a  proposed 
extension  of  an  approved  information 
collection  requirement. 

SUMMARY:  In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35),  DoD  announces  the 
proposed  extension  of  a  public 
information  collection  requirement  and 
seeks  public  comment  on  the  provisions 
thereof  DoD  invites  comments  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  DoD, 
including  whether  the  information  will 
have  practical  utility;  (b)  the  accuracy  of 
the  estimate  of  the  burden  of  the 
proposed  information  collection;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
The  Office  of  Management  and  Budget 
(OMB)  has  approved  this  information 
collection  for  use  through  January  31, 
2003.  DoD  proposes  that  OMB  extend  its 
approval  for  use  through  January  31, 
2006. 

DATES:  DoD  will  consider  all  comments 
received  by  December  2,  2002. 
ADDRESSES:  Respondents  may  submit 
comments  directly  on  the  World  Wide 
Web  at  http://emissary.acq.osd.mil/dar/ 
dfars.nsf/pubcomm.  As  an  alternative, 
respondents  may  e-mail  comments  to: 
dfars@acq.08d.mil.  Please  cite  OMB 
Control  Number  0704-0250  in  the 
subject  line  of  e-mailed  comments. 
Respondents  that  caimot  submit 
comments  using  either  of  the  above 
methods  may  submit  comments  to: 
Defense  Acquisition  Regulations 


Council,  Attn:  Mr.  Rick  Layser, 
0USD(AT8cL)DP(DAR),  IMD  3C132, 
3062  Defense  Pentagon.  Washington,  DC 
20301-3062;  facsimile  (703)  602-0350. 
Please  cite  OMB  Control  Number  0704- 
0250. 

At  the  end  of  the  comment  period, 
interested  parties  may  view  public 
comments  on  the  World  Wide  Web  at 
h  ttp :/ /emissary,  acq.  osd.mil/dar/ 
dfars.nsf. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Rick  Layser,  at  (703)  602-0293.  The 
information  collection  requirements 
addressed  in  this  notice  are  available  on 
the  World  Wide  Web  at:  http:// 
www.acq.osd.mil/dp/dars/dfars.html. 
Paper  copies  are  available  from  Mr.  Rick 
Uyser,  OUSD(AT&L)DP(DAR),  IMD 
3C132,  3062  Defense  Pentagon. 
Washington,  DC  20301-3062. 
SUPPL£MENTARY  INFORMATKM:  Title, 
Associated  Forms,  and  OMB  Number: 
Defense  Federal  Acquisition  Regulation 
Supplement  (DFARS)  Part  242,  Contract 
Administration,  and  related  clauses  in 
DFARS  Part  252;  DD  Form  375, 
Production  Progress  Report;  DD  Form 
375C,  Production  Progress  Report 
(Continuation);  and  DD  Form  1659, 
Application  for  U.S.  Government 
Shipping  Docimientation/Instructionsf 
OMB  Control  Number  0704-0250. 
Needs  and  Uses:  DoD  needs  this 
information  to  perform  contract 
administration  functions.  DoD  uses  the 
information  as  follows: 

a.  Contract  administration  offices  use 
the  information  required  by  DFARS 
Subpart  242.11,  and  submitted  on  DD 
Forms  375  and  375C,  to  determine 
contractor  progress  and  to  identify  any 
factors  that  may  delay  contract 
performance. 

b.  Administrative  contracting  officers 
use  the  information  required  by  DFARS 
Subpart  242.73  to  determine  the 
allowability  of  insurance/pension  costs 
under  Government  contracts. 

c.  Contract  administration  offices  and 
transportation  officers  use  the 
information  required  by  DFARS 
252.242-7003,  and  submitted  on  DD 
Form  1659,  in  providing  Government 
bills  of  lading  to  contractors. 

d.  Contracting  officers  use  the 
information  required  by  DFARS 
252.242-7004  to  determine  if  contractor 
material  management  and  accounting 
systems  conform  to  established  DoD 
standards. 

Affected  Public:  Businesses  or  other 
for-profit  and  not-for-profit  institutions. 

Armual  Burden  Hours:  537,590. 

Number  of  Respondents:  109,560. 

Responses  Per  Respondent: 
Approximately  2. 

Azuiual  Responses:  172,430. 


61604 


Federal  Register /Vol.  67.  No.  190 /Tuesday,  October  1.  2002 /Notices 


Average  Burden  Per  Response: 
Approximately  3  hours. 
Frequency:  On  occasion. 

Siuninary  of  Information  Collection 

This  information  collection  includes 
requirements  relating  to  DFARS  Part 
242.  Contract  Administration. 

a.  DFARS  Subpart  242.11  requires 
DoD  contract  administration  personnel 
to  conduct  production  reviews  to 
determine  contractor  progress  and  to 
identify  any  factors  that  may  delay 

"contract  performance.  Contractors  must 
provide  information  needed  to  support 
the  reviews  and  must  submit  production 
progress  reports  on  DD  Forms  375  and 
375c. 

b.  DFARS  Subpart  242.73  contains 
requirements  for  Government  conduct 
of  Contractor  Insurance/Pension 
Reviews.  Contractors  must  provide 
docimientation  needed  to  support  the 
reviews. 

c.  DFARS  252.242-7003  requires 
contractors  to  request  Government  bills 
of  lading  by  submitting  DD  Form  1659 
to  the  transportation  officer  or  the 
contract  administration  office. 

d.  DFARS  252.242-7004  requires 
contractors  to  establish,  maintain, 
disclose,  and  demonstrate  material 
management  and  accounting  systems. 

Michele  P.  Peterson, 

Executive  Editor.  Defense  Acquisition 

Regulations  Council. 

[PR  Doc.  02-24716  Filed  9-30-02;  8:45  am) 

BILLING  COOE  S001-M-P 

DEPARTMENT  OF  DEFENSE 


Office  of  ttw  Secretary 

Proposed  Collection;  Comment 
Request 

AGENCY:  Department  of  Defense,  Under 
Secretary  of  Defense  (Acquisition, 
Technology  and  Logistics)/Deputy 
Under  Secretary  of  Defense  (Industrial 
Policy )/Industrial  Capabilities  and 
Assessments. 
action:  Notice. 

In  compliance  with  section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  Under 
Secretary  of  Defense  (Acquisition, 
Technology  and  Logistics)/Deputy 
Under  Secretary  of  Defense  (Industrial 
Policy )/Industrial  Base  Capabilities  and 
Readiness  announces  the  proposed 
extension  of  a  public  information 
collection  and  seeks  public  comment  on 
the  provisions  thereof  Comments  are 
invited  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 


functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  information  collection;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
biu-den  of  the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Consideration  will  be  given  to  all 
comments  received  by  December  2, 
2002. 

ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
the  Under  Secretary  of  Defense 
(Acquisition,  Technology  and 
Logistics)/Deputy  Under  Secretary  of 
Defense  (Industrial  Policy)/Industrial 
Base  Capabilities  and  Readiness,  ATTN: 
Mr.  John  Bissell,  Room  3E1060.  3330 
Defense  Pentagon,  Washington,  DC 
20301-3330. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  this 
proposed  information  collection  or  to 
obtain  a  copy  of  the  proposal  and 
associated  collection  instruments, 
please  write  to  the  above  address,  or  call 
Industrial  Base  Capabilities  and 
Readiness,  at  (703)  602-4290. 

Title,  Associated  Form;  and  OMB 
Number:  Industrial  Capabilities 
Questionnaire;  DD  Form  2737;  OMB 
Number  0704-0377. 

Needs  and  Uses:  As  part  of  its 
responsibilities  to  facilitate  a  diverse, 
responsive,  and  competitive  industrial 
base,  the  Department  of  Defense  (DoD) 
requires  accurate,  pertinent,  and  up  to 
date  information  as  to  industry's  ability 
to  satisfy  defense  needs.  The  Industrial 
Capabilities  Questionnaire  will  be  used 
by  all  Services  and  the  Defense  Logistics 
Agency  to  gather  business,  industrial 
capability  (employment,  skills, 
facilities,  equipment,  processes,  and 
technologies),  and  manufactured  end 
item  information  to  conduct  required 
industrial  assessments  and  to  support 
DoD  strategic  plaiming  and  decisions. 
Such  data  is  essential  to  the  Department 
of  Defense  for  peacetime  and  wartime 
industrial  base  planning.  All  DD  Form 
2737  data  submitted  to  the  Department 
of  Defense,  Military  Services  or  Defense 
Agencies  are  treated  as  Proprietary 
Company  Confidential  information  and 
protected  from  release  to  other  parties. 

Affected  Public:  Business  or  other  for- 
profit. 
Annual  Burden  Hours:  12,800. 
Number  of  Respondents:  153,600. 
Responses  Per  Respondent:  1. 


Average  Burden  Per  Response:  12 
Hours. 

Frequency:  Annually. 
SUPPLEMENTARY  INFORMATION: 

Summary  of  Information  Collection 

Respondents  are  industry 
professionals  who  provide  information 
to  the  requesting  DoD  agency  on  the 
industrial  capabilities  associated  with 
the  subject  facility  being  reviewed.  The 
DoD  agencies  were  directed  to  solicit 
only  those  data  elements  within  this 
form  necessary  to  conduct  the  particular 
plaiming  or  assessment  task  at  hand. 
This  approach  is  used  to  minimize  the 
burden  for  data  requests  on  industry 
and  limit  the  retention  of  in-house  data 
to  that  essential  to  supporting  defense 
decisions  and  plans.  A  significant 
portion  of  this  information  will  be 
collected  electronically  and,  with 
appropriate  measures  to  protect 
sensitive  data,  will  be  made  available  to 
authorized  users  in  the  Department  to 
support  a  wide  variety  of  industrial 
capability  analyses.  These  analyses  are 
used  to  suppOTt  cost  effective 
acquisition  of  defense  systems  and  key 
troop  support/consumable  items,  assess 
the  implications  of  changes  in  defense 
spending  on  industry,  development  of 
responsive  logistics  support  efforts,  and 
industrial  preparedness  planning  and 
readiness  analyses.  The  lack  of  accurate, 
current  and  relevant  industry  capability 
information  will  adversely  impact  the 
integrity  of  the  Department's  decisions 
and  plaiming  efforts. 

Dated:  September  25,  2002. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[PR  Doc.  02-24824  Filed  9-30-02;  8:45  am] 
BILLING  COOE  S001-0e-M 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

Defense  Science  Board 

AGENCY:  Department  of  Defense. 
action:  Notice  of  advisory  committee 
meetings. 


SUMMARY:  The  Joint  Defense  Science 
Board/ Air  Force  Scientific  Advisory 
Board  Task  Force  on  the  Acquisition  of 
National  Security  Space  Programs  will 
meet  in  closed  sessions  on  October  3- 
4,  2002,  in  Littleton,  CO;  October  15-17, 
2002,  in  Los  Angeles,  CA.  and  Colorado 
Springs.  CO;  and  October  30-November 
1,  2002,  in  Chantilly.  VA.  This  Task 
Force  will  review  the  acquisition  of 
National  Security  Space  Programs  and 
make  recommendations  to  improve  the 
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acquisition  of  space  programs  from  their 
initiation  to  deployment. 

The  mission  of  me  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition,  Technology  & 
Logistics  on  scientific  and  technical 
matters  as  they  affect  the  perceived 
needs  of  the  Department  of  Defense.  At 
these  meetings,  the  Task  Force  will 
focus  on  what  matters  to  providing 
national  security  advantage  to  the 
United  States  and  look  at  the  problem 
in  as  holistic  a  fashion  as  possible, 
considering  the  entire  space  acquisition 
process,  including  industry  suppliers  as 
well  as  government  acquirors,  llie 
assessment  will  consider  what  is 
happening  in  the  four  interconnected 
sectors  of  the  space  business — 
commercial,  civil,  intelligence  and 
military.  Personnel  issues,  including 
numbers,  skills,  experience  and 
demographics  of  space  professionals 
(including  CAAS  and  FFRDC  personnel) 
as  well  as  effects  of  corporate  mergers  in 
all  these  areas  may  be  included.  'The 
assessment  will  also  consider  all  aspects 
of  the  government's  role  in  managing 
and  funding  space  system  acquisition — 
SPO,  PEO,  Science  and  Technology, 
Major  Command,  Service  Headquarters, 
OSD,  NRO,  NASA  and  Congress— to 
derive  insights. 

In  accordance  vdth  section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Pub.  L.  92-463,  as  amended  (5  U.S.C. 
App.  n).  it  has  been  determined  that 
these  Task  Force  meetings  concern 
matters  listed  in  5  U.S.C.  552b(c)(l)  and 
that,  accordingly,  these  meetings  will  be 
closed  to  the  public. 

Due  to  critical  mission  requirements, 
there  was  insufficient  time  to  provide 
timely  notice  of  the  October  3-4,  2002, 
meeting  required  by  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
and  subsection  101-6.1015(b)  of  the 
GSA  Final  Rule  on  Federal  Advisory 
Committee  Management,  41  CFR  part 
101-6,  which  further  requires 
publication  at  least  15  calendar  days 
prior  to  the  first  meeting  of  the  Task 
Force  on  the  Acquisition  of  National 
Security  Space  Programs. 

Dated:  September  25,  2002. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  02-24825  Filed  9-30-02;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Notics  Of  Proposad  information 
Collaction  Raquasts 

agency:  Department  of  Education. 


action:  Notice. 


SUMMARY:  The  Leader,  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
December  2,  2002. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportiinity  to  comment  on  information 
coUection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Titie;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for.  and 
proposed  use  of.  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner;  (3)  is  the  estimate 
of  burden  accurate;  (4)  how  might  the 
Department  enhance  die  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  iid'ormation 
technology. 

Dated:  September  25,  2002. 

John  D.  Trawla', 

Leader.  Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information  Officer. 

Federal  Student  Aid 

Type  of  Review:  Revision. 

Title:  William  D.  Ford  Federal  Direct 
Loan  Program  Statutory  Forbearance 
Forms. 


Frequency:  On  Occasion. 

Affected  Public:  Individuals  or 
household. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  4.092. 
Burden  Hours:  818. 

Abstract:  Borrowers  who  receive 
loans  through  the  William  D.  Ford 
Federal  Direct  Loan  Program  will  use 
this  form  to  agree  to  statutory 
forbearances  on  their  loans. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  ttom  http://edicsweb.ed.gov, 
by  selecting  the  "Browse  Pending 
Collections"  link  and  by  clicking  on 
link  number  2167.  When  you  access  the 
information  collection,  click  on 
"Download  Attachments  "  to  view. 
Written  requests  for  information  should 
be  addressed  to  Vivian  Reese, 
Department  of  Education.  400  Maryland 
Avenue,  SW.,  Room  4050.  Regional 
Office  Building  3.  Washington,  DC 
20202-4651  or  to  the  e-mail  address 
vivian_reese&ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  e-mcdl 
address  OCIO_RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request.    , 

Comments  regarding  burden  and/or 
the  coUection  activity  requirements 
should  be  directed  to  Joseph  Schubart  at 
his  e-mail  address  foe.Schubart&ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  l-80O-«77- 
8339. 

[PR  Doc.  02-24828  Filed  9-30-02;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 
[CFDA  NO.  84.200A] 

Offlca  of  Poatsaoondary  Education; 
Qraduata  Aaaiatanoa  In  Araaa  of 
National  Naad  (QAANN)  Program; 
Inviting  Applleatlona  for  Naw  Awards 
for  Flacal  Year  (FY)  2003 

Purpose  of  Program:  GAANN 
provides  fellowships  in  areas  of  national 
need  to  assist  graduate  students  with 
excellent  academic  records  who 
demonstrate  financial  need  and  plan  to 
pursue  the  highest  degree  available  in 
their  course  of  study. 

Eligible  Applicants:  Academic 
departments  of  institutions  of  higher 
education  that  meet  the  requirements  in 
34  CFR  648.2. 

Applications  Available:  October  11. 
2002. 

Deadline  for  Transmittal,  of 
Applications:  November  22,  2002. 
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Deadline  for  Intergovernmental 
Review:  January  22.  2003. 

Estimated  Available  Funds:  The 
Administration  has  requested 
$31,000,000  for  this  program  for  FY 
2003.  The  actual  level  of  funding,  if  any, 
depends  on  final  congressional  action. 
However,  we  are  inviting  applications  to 
allow  enough  time  to  complete  the  grant 
process,  if  Congress  appropriates  funds 
for  this  program. 

Estimated  Range  of  Awards: 
$145,184-$750,000. 

Estimated  Average  Size  of  Awards: 
$219,354. 

Estimated  Number  of  Awards:  69. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

SUPPLEMENTARY  INFORMATION:  GAANN 
Stipend  Level:  The  Secretary  will 
determine  the  GAANN  fellowship 
stipend  for  the  academic  year  2003- 
2004  hased  on  the  level  of  support 
provided  by  the  National  Science 
Foimdation  (NSF)  graduate  fellowships 
as  of  February  1,  2003,  except  that  the 
amount  will  be  adjusted  as  necessary  so 
as  not  to  exceed  the  GAANN  fellow's 
demonstrated  level  of  financial  need. 

GAANN  Institutional  Payment:  The 
Secretary  will  determine  the 
institutional  payment  for  the  academic 
year  2003-2004  by  adjusting  the 
previous  academic  year  institutional 
payment,  which  was  calculated  to  be 
$11,031  per  fellow,  by  the  U.S. 
Department  of  Labor's  Consumer  Price 
Index  for  the  2002  calendar  year. 

Project  Period:  Up  to  36  months. 

Page  Limit:  The  application  narrative 
(Part  ni  of  the  application]  is  where  you, 
the  applicant,  address  the  selection 
criteria  that  reviewers  use  to  evaluate 
your  application.  You  must  limit  Part  III 
to  the  equivalent  of  no  more  than  35 
pages,  using  the  following  standards: 

•  A  "page"  is  8.5"  x  11",  on  one  side 
only,  with  1"  margins  at  the  top,  bottom, 
and  both  sides. 

•  Double  space  (no  more  than  three 
lines  per  vertical  inch)  all  text  in  the 
application  narrative,  including  titles, 
headings,  footnotes,  quotations, 
references,  and  captions.  However,  you 
may  single  space  all  text  in  charts, 
tables,  figures,  and  graphs. 

•  Use  a  font  that  is  either  12-point  or 
larger  or  no  smaller  than  10  pitch 
(character  per  inch). 

The  page  limit  does  not  apply  to  Part 
I.  the  cover  sheet;  Part  n,  the  budget 
section,  including  the  narrative  budget 
justification;  the  assurances  and 
certifications;  or  the  one-page  abstract, 
the  resumes,  the  bibliography,  or  the 
letters  of  support.  However,  you  must 
include  all  of  the  application  narrative 
in  Part  ni. 


We  will  reject  your  application  if — 

•  You  apply  these  standards  and 
exceed  the  page  limit;  or 

•  You  apply  other  standards  and 
exceed  the  equivalent  of  the  page  limit. 

Note:  Multi-disciplinary  applications  must 
abide  by  the  page  limits  for  each  academic 
discipline  for  which  fellowships  are 
requested. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  79,  82,  85,  86, 
97,  98,  and  99;  and  (b)  The  regulations 
for  this  program  in  34  CFR  part  648. 

Priority:  Absolute  Priority:  This 
competition  focuses  on  projects 
designed  to  meet  a  priority  in  the 
regulations  for  this  program  (34  CFR 
648.33). 

Areas  of  National  Need:  A  project 
must  provide  fellowships  in  one  or 
more  of  the  following  areas  of  national 
need:  Biology,  chemistry,  computer  and 
information  sciences,  engineering, 
geological  and  related  sciences, 
mathematics,  and  physics. 

Under  34  CFR  75.105(c)(3)  we 
consider  only  applications  that  meet  the 
priority. 

Instructions  for  Transmittal  of 
Applications:  Note:  Some  of  the 
procedures  in  these  instructions  for 
transmitting  applications  differ  from 
those  in  the  Education  Department 
General  Administrative  Regulations 
(EDGAR)  34  CFR  75.102.  Under  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  the  Department  generally  offers 
interested  parties  the  opportunity  to 
comment  on  proposed  regulations. 
However,  these  amendments  make 
procedural  changes  only  and  do  not 
establish  new  substantive  policy. 
Therefore,  under  5  U.S.C.  553(b)(A).  the 
Secretary  has  determined  that  proposed 
rulemaking  is  not  required. 

Pilot  Project  for  Electronic  Submission 
of  Applications 

In  FY  2003.  the  U.S.  Department  of 
Education  is  continuing  to  expand  its 
pilot  project  of  electronic  submission  of 
applications  to  include  additional 
formula  grant  programs  and  additional 
discretionary  grant  competitions.  The 
GAANN  Program— CFDA  No.  84.200A 
is  one  of  the  programs  included  in  the 
pilot  project.  If  you  are  an  applicant 
under  the  GAANN  Program,  you  may 
submit  your  application  to  us  in  either 
electronic  or  paper  format. 

The  pilot  project  involves  the  use  of 
the  Electronic  Grant  Application  System 
(e-APPUCA-nON.  formerly  e-GAPS) 
portion  of  the  Grant  Administration  and 
Payment  System  (GAPS).  We  request 
your  participation  in  this  pilot  project. 


We  shall  continue  to  evaluate  its 
success  and  solicit  suggestions  for 
improvement. 

lif  you  participate  in  this  e- 
APPLICATION  pilot,  please  note  the 
following: 

•  Your  participation  is  voluntary. 

•  You  will  not  receive  any  additional 
point  value  or  penalty  because  you 
submit  a  grant  application  in  electronic 
or  paper  format. 

•  You  can  submit  all  documents 
electronically,  including  the 
Application  for  Federal  Assistance  (ED 
424),  Budget  Information  Non- 
Construction  Programs  (ED  524).  and  all 
necessary  assurances  and  certifications. 

•  Within  three  working  days  of 
submitting  your  electronic  application, 
fax  a  signed  copy  of  the  Application  for 
Federal  Assistance  (ED  424)  to  the 
Application  Control  Center  after 
following  these  steps: 

1.  Print  ED  424  from  the  e- 
_  APPLICATION  system. 

2.  Make  sure  that  the  institution's 
Authorizing  Representative  signs  this 
form. 

3.  Before  faxing  this  form,  submit 
your  electronic  application  via  the  e- 
APPLICATION  system.  You  will  receive 
an  automatic  acknowledgement,  which 
will  include  a  PR/ A  ward  number  (an 
identifying  number  unique  to  your 
application). 

4.  Place  the  PR/ A  ward  number  in  the 
upper  right  hand  comer  of  ED  424. 

5.  Fax  ED  424  to  the  Application 
Contitjl  Center  at  (202)  260-1349. 

•  We  may  request  that  you  give  us 
original  signatures  on  all  other  forms  at 
a  later  date. 

You  may  access  the  electronic  grant 
application  for  the  GAANN  Program  at: 
bttp://e-grants.ed.gov. 

We  have  included  additional 
information  about  the  e- APPLICATION 
pilot  project  (see  Parity  Guidelines 
between  Paper  and  Electronic 
Applications)  in  the  application 
package. 

Note:  Please  note  that  due  to  the 
Department's  end  of  the  fiscal  year  close  out 
activities,  the  e-APPLICATION  system  will 
be  unavailable  on  October  1.  It  will  become 
available  for  users  again  on  Wednesday, 
October  2. 

For  Applications  and  Further 
Information  Contact:  Biandy  A. 
Silverman,  U.S.  Department  of 
Education,  International  Education  and 
Graduate  Programs  Service,  1990  K 
Street,  NW.,  6th  Floor,  Washington,  DC 
20006-8521.  Telephone:  (202)  502-7886 
or  via  Internet: 
ope_gaannj3fograin@ed.gov. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call  "' 
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the  Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  doctunent  in  an  alternative 
format  (e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  program  contact  person 
listed  under  FOR  APPLICATIONS  AND 
FURTHER  INFORMATION  CONTACT. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternative  format  by  contacting 
that  person.  However,  the  Department  is 
not  able  to  reproduce  in  an  alternative 
format  the  standard  forms  included  in 
the  application  package. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
docimients  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  www.ed.gov/ 
leffslation/Fedkegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF.  call  the  U.S.  Government 
Printing  Office  (GPO)  toll  free,  at  1-888- 
293-6498;  or  in  the  Washington,  DC 
area,  at  (202)  512-1530.  « 

Note:  The  official  version  of  this  dociunent 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.litml. 

Program  Authority:  20  U.S.C.  1135. 

Dated:  September  26,  2002. 
Sally  L.  Stroup, 

Assistant  Secretary,  Office  of  Postsecondary 
Education. 

[FR  Doc.  02-24922  Filed  9-30-02;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Recognition  of  Accrediting  AganclM, 
State  Agencies  for  the  Approval  Of 
Public  Poeteecondary  Vocational 
Education,  and  State  Agencies  for  ttie 
Approval  of  Nurse  Education 

agency:  National  Advisory  Committee 
on  Institutional  Quality  and  Integrity, 
Department  of  Education  (The  Advisory 
Committee). 

What  Is  the  Purpose  of  This  Notice? 

On  July  24,  2002,  we  published  a 
notice  in  the  Federal  Roister  to  invite 
written  comments  on  accrediting 
agencies  that  had  submitted  petitions 
for  review  by  the  Advisory  Conunittee  at 
its  December  2-4,  2002  meeting.  The 
National  Accrediting  Commission  of 


Cosmetology  Arts  and  Sciences  was 
omitted  from  the  list  of  accrediting 
agencies  in  our  July  24,  2002  notice, 
litis  notice  invites  written  comments  on 
the  petition  for  expansion  of  scope 
submitted  by  the  National  Accrediting 
Cormnission  of  Cosmetology  Arts  and 
Sciences  that  will  be  reviewed  at  the 
Advisory  Committee  meeting  to  be  held 
on  December  2-4,  2002. 

Petition  for  an  Expansion  of  Scope 

1.  National  Accrediting  Commission 
of  Cosmetology  Arts  and  Sciences 
(Current  scope  of  recognition:  the 
accreditation  of  postsecondary  schools 
and  departments  of  cosmetology  arts 
and  sciences.)  (Requested  scope  of 
recognition:  the  accreditation    * 
throughout  the  United  States  of 
postsecondary  schools  and  departments 
of  cosmetology  arts  and  sciences  and 
massage  therapy.) 

Where  Should  I  Submit  My  Commento? 

Please  submit  your  written  comments 
by  October  18.  2002  to  Carol  Griffiths, 
Chief.  Accrediting  Agency  Evaluation, 
Accreditation  and  State  Liaison.  You 
may  contact  her  at  the  U.S.  Department 
of  Education.  1990  K  Sti«et.  NW.,  7th 
Floor,  Room  7105,  Washington,  DC 
20006-8509,  telephone:  (202)  219-7011. 
Individuals  who  use  a 
telecommimications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  at  1-800-877-8339. 

What  Is  the  Authority  for  the  Advisory 
CommitteeT 

The  National  Advisory  Committee  on 
Institutional  Quality  and  Integrity  is 
established  uinder  Section  114  of  the 
Higher  Education  Act  (HEA),  as 
amended,  20  U.S.C.  1011c.  One  of  the 
purposes  of  the  Advisory  Committee  is 
to  advise  the  Secretary  of  Education  on 
the  recognition  of  accrediting  agencies 
and  State  approval  agencies. 

Will  This  Be  My  Only  Opportunity  To 
Submit  Written  Comments? 

Yes,  this  notice  announces  the  only 
opportunity  you  will  have  to  submit 
written  comments.  However,  another 
Federal  Register  notice  will  announce 
the  meeting  and  invite  individuals  and/ 
or  groups  to  submit  requests  to  make 
oral  presentations  before  the  Advisory 
Committee  on  the  agencies  that  the 
Conunittee  will  review.  That  notice, 
however,  does  not  offer  an  opporttmity 
to  submit  written  comment. 

What  Happens  to  the  Conunents  That  I 
Submit? 

We  will  review  yoiu*  comments,  in 
response  to  this  notice,  as  part  of  our 
evaluation  of  the  National  Accrediting 


Commission  of  Cosmetology  Arts  and 
Sciences'  compliance  with  the 
Secretary's  Criteria  for  Recognition  of 
Accrediting  Agencies.  The  Criteria  are 
regulations  foimd  in  34  CFR  part  602 
(for  accrediting  agencies). 

We  will  also  respond  to  your 
comments,  as  appropriate,  in  the  staff 
analysis  we  present  to  the  Advisory 
Committee  at  its  December  2002 
meeting.  Therefore,  in  order  for  us  to 
give  full  consideration  to  your 
comments,  it  is  important  that  we 
receive  them  by  October  18,  2002.  In  all 
instances,  your  comments  regarding  the 
National  Accrediting  Commission  of 
Cosmetology  Arts  and  Sciences  must 
relate  to  the  Criteria  for  Recognition. 

What  Happens  to  Comments  Received 
After  the  Deadline? 

We  will  review  any  comments 
received  after  the  deadline.  If  such 
comments,  upon  investigation,  reveal 
that  the  accrediting  agency  is  not  acting 
in  accordance  with  the  Criteria  for 
Recognition,  we  will  take  action  either 
before  or  after  the  meeting,  as 
appropriate. 

Where  Can  I  Inspect  Petitions  and 
Third-Party  Comments  Before  and  After 
the  Meeting? 

Subject  to  the  provisions  of  5  U.S.C. 
522,  petitions,  interim  reports,  and 
those  third-party  comments  received  in 
advance  of  tiie  meeting,  will,  upon 
written  request,  be  made  available,  by 
appointment,  for  inspection  and 
copying  at  the  U.S.  Department  of 
Education,  1990  K  Street.  NW.,  7th 
Floor,  Room  7105,  Washington.  DC 
20006^509.  telephone  (202)  219-7011 
until  October  18.  2002.  They  will  be 
available  again  after  the  December  2-4 
Advisory  Committee  meeting. 

How  May  I  Obtain  Electronic  Access  to 
This  Document? 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
doctunents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Doomient  Format  (PDF)  on  the  Internet 
at  the  following  site:  http://www.ed.gov/ 
legislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington. 
DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Ragiater.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html. 
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Authority:  5  U.S.C.  Appendix  2. 
Dated:  September  24.  2002. 
Sally  L.  Stroup, 

Assistant  Secretary  for  Postsecondary 

Education. 

|FR  Doc.  02-24826  Filed  9-30-02;  8:45  am) 

BILUNG  CODE  40MH)1-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission  < 

[Doctot  No.  RP02-397-001] 

ANR  Pipeline  Company;  Notice  of 
Compliance  Filing 

September  24.  2002. 

Take  notice  that  on  September  17, 
2002,  ANR  Pipeline  Company  (ANR) 
filed  revised  tariff  sheets  in  compliance 
with  the  Commission's  August  27.  2002 
Order  in  the  above-referenced  docket. 
ANR  Pipeline  Company,  100  FERC 
61,204  (2002). 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  rules  and 
regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Conmiission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  call  (202)502-8222  or 
for  TTY,  (202)  502-8659.  The 
Commission  strongly  encourages 
electronic  filings.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 


Linwood  A.  Watson,  |r. 

Deputy  Secretary. 
[PR  Doc.  02-24840  Fi 
BILUNO  CODE  6717-01-P 


ed  9-30-02:  8:45  am] 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  GT02-44-000] 

Dominion  Transmission,  Inc.;  Notice  of 
Report  of  Refunds 

September  24,  2002. 

Take  notice  that  on  September  19, 
2002,  Dominion  Transmission,  Inc. 
(DTI)  tendered  for  filing  a  report  of 
refunds  that  DTI  flowed  through  to  its 
customers. 

DTI  states  that  the  purpose  of  this 
filing  is  to  report  the  refunds  that 
resulted  ft-om  Columbia  Gulf 
Transmission  Company's  (Columbia 
Gulfs)  settlement  in  Docket  No.  RP91- 
160,  which  required  Columbia  Gulf  to 
refund  environmental  costs  reimbursed 
by  its  insurance  carriers. 

DTI  states  that  the  refunds  were 
allocated  based  on  DTI's  customers' 
fixed  cost  responsibility  as  set  out  on 
Sheet  No.  38  of  DTI's  FERC  Gas  Tariff. 

DTI  states  that  copies  of  its  filing  are 
being  sent  by  first-class  mail,  postage 
prepaid,  by  DTI  to  DTI's  affected 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  he  heard  or  to 
protest  said  filing  should  file  a  motion    . 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before 
October  1,  2002.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)502-8222  or  for 
TTY,  (202)  502-8659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 


instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-24836  Filed  9-30-02;  8:45  am] 

BILUNG  CODE  S717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-551-400] 

Dominion  Transmission  Inc.;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

September  24;  2002. 

Take  notice  that  on  September  19, 
2002,  Dominion  Transmission  Inc. 
(DTI),  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Third  Revised  Volume 
No.  1,  revised  tariff  sheets  listed  at 
Appendix  A  of  its  filing.  DTI  requests  an 
effective  date  of  November  1,  2002  for 
its  proposed  tariff  sheets. 

DTI  states  that  the  purpose  of  this 
filing  is  to  comply  with  Article  VII, 
Section  G  of  the  August  31, 1998, 
Stipulation  and  Agreement  in  Docket 
Nos.  RP97-406,  et  al.  (the  RP97-406 
Settlement),  which  provides  for  the 
^adual  conversion  of  Rate  Schedule 
GSS-n  firm  storage  services,  to  service 
entitlements  under  Rate  Schedules  GSS 
and  FT  (FT-GSS  service).  Article  VII, 
Section  A  provides  for  the  final  15 
percent  conversion  of  these  service 
entitlements,  effective  November  1, 
2002.  Article  VII,  Section  G  provides  for 
DTI  to  revise  base  storage  and 
transportation  service  rates  at  each  stage 
'  of  the  conversion,  as  detailed  in 
Appendix  B  of  the  RP97-406 
Settlement.  The  conversion  produces  a 
slight  increase  to  DTI's  Rate  Schedule 
GSS  Demand  and  Capacity  rates  and  its 
firm  transportation  Reservation  Charges, 
and  to  the  interruptible  service  rates 
that  are  derived  from  these  rate 
elements. 

DTI  states  that  its  proposed  tariff 
sheets  reflect  the  final  conversion  of 
Rate  Schedule  GSS-II  entitlements  to 
Rate  Schedule  GSS  service  and  related 
firm  transportation.  Because  this  is  the 
final  conversion  of  GSS-II  under  the 
RP97-406  Settlement,  DTI  also  seeks  to 
remove  the  GSS-II  rates  and  the  FT- 
GSS-n  surcharge  fi-om  its  rate  sheets. 
Furthermore,  DTI  has  proposed  to  delete 
the  GSS-II  Rate  Schedules  and  all 
references  to  FT-GSS-II  and  GSS-II 
from  its  tariff. 

DTI  states  that  copies  of  this  letter  of 
transmittal  and  enclosures  are  being 
served  upon  DTI's  customers  and 
interested  state  commissions. 
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Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington.  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
mvw./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)502-8222  or  for 
TTY,  (202)  502-8659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Conunission  strongly 
encourages  electronic  filings.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Conunission's  web 
site  imder  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-24841  Filed  9-30-02;  8:45  am] 

BIUJNG  CODE  6717-01-* 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DockM  No.  RP02-552-000] 

PG&E  Gas  Transmission,  Northwrest 
Corporation;  Notice  of  Proposed 
Change  in  FERC  Gas  Tariff 

September  24.  2002. 

Take  notice  that  on  September  23, 
2002,  PG&E  Gas  Transmission, 
Northwest  Corporation  (GTN)  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1-A, 
Second  Revised  Sheet  No.  4,  with  an 
effective  date  of  November  1,  2002. 

GTN  states  that  it  is  revising  this  tariff 
sheet  to  modify  the  rate  for  service 
under  Rate  Schedule  FTS-1  (E-2) 
(WWP)  in  accordance  with  the 
negotiated  rate  formula  for  that  service 
as  specified  in  GTN's  tariff. 

GTN  further  states  that  a  copy  of  this 
filing  has  been  served  on  GTN's 
jurisdictional  customers  and  interested 
state  regulatory  agencies. 


Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Iliis 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  nimiber  excluding  the 
last  three  digits  in  the  docket  niunber   ' 
field  to  access  the  document.  For 
Assistance,  call  (202)502-8222  or  for 
TTY.  (202)  502-8659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-24842  Filed  9-30-02;  8:45  am] 

BIUMQ  CODE  6717-01-* 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[DockM  No.  RP02-553-000] 

PG&E  Gas  Transmission.  Northwest 
Corporation;  Notice  of  Tariff  Rling 

September  24,  2002. 

Take  notice  that  on  September  23, 
2002,  PG&E  Gas  Transmission, 
Northwest  Corporation  (GTN)  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volimie  No.  1-A,  First 
Revised  Sheet  No.  4.  GTN  requests  that 
the  above-referenced  tariff  sheet  be 
made  effective  November  1^2002. 

GTN  states  that  the  purpose  of  this 
filing  is  to  reduce  its  Mitigation 
Revenue  Recovery  Surcharge  (MRRS) 
consistent  with  the  requirements  of  its 
Settlement  in  Docket  Nos.  RP94-149- 
000,  et  al.  In  addition,  GTN  is  filing  to 
reduce  its  Competitive  Equalization 
Surcharge,  which  was  designed  to 
mirror  the  MRRS  and  apply  to  new 


expansion  shippers  subscribing  to  long- 
term  firm  capacity  on  GTN. 

GTN  further  states  that  a  copy  of  this 
filing  has  been  served  on  GTN's 
jurisdictional  customers  and  interested 
state  regidatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regiUations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  aparty  ' 
must  file  a  motion  to  intervene.  Inis 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  ntmiber 
field  to  access  the  document.  For 
Assistance,  call  (202)502-8222  or  for 
TTY,  (202)  502-8659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Fifing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-24843  Filed  9-30-02:  8:45  am) 

BILUNO  COOC  6717-41-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-31 2-107] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Negotiated  Rate 

September  24,  2002. 

Take  notice  that  on  September  20, 
2002,  Tennessee  Gas  Pipeline  Company 
(Tennessee),  tendered  for  filing  its 
Negotiated  Rate  Filing. 

Tennessee's  filing  requests  that  the 
Commission  approve  a  negotiated  rate 
arrangement  between  Tennessee  and 
Calpine  Energy  Services,  L.P.  Tennessee 
requests  that  the  Commission  grant  such 
approval  effective  November  1,  2002. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
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to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations^.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)502-8222  or  for 
TTY,  (202)  502-8659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  |r.. 

Deputy  Secretary. 

(PR  Doc.  02-24838  FUed  &-30-02;  8:45  am] 

BtLUNG  0006  S717-01-» 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docliet  Ho.  RP96-312-108] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Negotiated  Rate 

September  24,  2002. 

Take  notice  that  on  September  20, 
2002,  Tennessee  Gas  Pipeline  Company 
(Tennessee),  tendered  for  filing  its 
Negotiated  Rate  Filing. 

Tennessee's  filing  requests  that  the 
Commission  approve  a  negotiated  rate 
arrangement  between  Tennessee  and 
Louisville  Gas  and  Electric  Company. 
Teimessee  requests  that  the  Commission 
grant  such  approval  effective  November 
1,  2002. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington.  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 


with  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  nimiber  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  dociunent.  For 
Assistance,  call  (202)502-8222  or  for 
TTY,  (202)  502-8659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-24839  Filed  &-30-O2;  8:45  am] 

niXING  CODE  8717-41-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[P-1932-004,  P-1933-010,  and  P-1934- 
010-Califomia] 

Souttiem  California  Edison;  Notice  of 
Availability  of  Rnai  Environmental 
Assessment 

September  24,  2002. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission) 
regulations,  18  CFR  Part  380  (Order  No. 
486,  52  F.R.  47897),  the  Office  of  Energy 
Projects  has  reviewed  the  applications 
for  licenses  for  the  Lytle  Creek,  Santa 
Ana  River  1  &  3,  and  the  Mill  Creek  2/ 
3  Hydroelectric  Projects,  located  on  the 
Lytle  Creek,  Santa  Ana  River,  and  Mill 
Creek,  respectively,  in  San  Bernardino 
County,  California,  and  has  prepared  a 
Final  Multiple  Project  Environmental 
Assessment  (FEA)  for  the  projects.  The 
projects  are  located  within  the  San 
Bernardino  National  Forest. 

The  FEA  contains  the  staff's  analysis 
of  the  potential  environmental  impacts 
of  the  projects  and  concludes  that 
licensing  the  projects,  Mdth  appropriate 
enviroiunental  protective  measures, 
would  not  constitute  a  major  federal 
action  that  would  significantly  affect  the 
quality  of  the  human  environment. 


A  copy  of  the  FEA  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  niunber 
field  to  access  the  document.  For 
assistance,  call  (202)  502-8222  or  for 
TTY,  (202)  502-8659. 

For  further  information,  contact  Jon 
Cofrancesco  at  (202)  502-8951. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-24837  Filed  9-30-02;  8:45  am) 
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DEPARTMENT  OF  ENERGY 
Souttiwestem  Power  Administration 

Integrated  System  Rates 

AGENCY:  Southwestern  Power 
Administration,  DOE. 
ACTION:  Notice  of  rate  order. 

SUMMARY:  The  Secretary  acting  under 
sections  301(b),  302(a),  402(e).  641,  642, 
643,  and  644,  of  the  Department  of 
Energy  Organization  Act  (Pub.  L.  95- 
91),  has  approved  and  placed  in  effect 
on  an  interim  basis  Rate  Order  No. 
SWPA-48  which  provides  for  the 
following  Integrated  System  Rate 
Schedules: 
Rate  Schedule  P-02,  Wholesale  Rates 

for  Hydro  Peaking  Power 
Rate  Schedule  NFTS-02,  Wholesale 

Rates  for  Non-Federal  Transmission/ 

Interconnection  Facilities  Service 
Rate  Schedule  EE-02,  Wholesale  Rate 

for  Excess  Energy 

The  rate  schedules  supersede  the 
existing  rate  schedules  shown  below: 
Rate  Schedule  P-98D.  Wholesale  Rates 

for  Hydro  Peaking  Power — 

(superseded  by  P-02) 
Rate  Schedule  NFTS-98D.  Wholesale 

Rates  for  Non-Federal  Transmission/ 

Interconnection  Facilities  Service — 

(superseded  by  NFTS-02) 
Rate  Schedule  EE-98.  Wholesale  Rate 

for  Excess  Energy — (superseded  by 

EE-02) 
DATES:  The  effef:tive  period  for  the  rate 
schedviles  specified  in  Rate  Order  No. 
SWPA-48  is  October  1.  2002,  through 
September  30,  2006. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Forrest  E.  Reeves,  Assistant 
Administrator,  Office  of  Corpmate 
Operations.  Southwestern  Power 
Administration,  Department  of  Energy, 
One  West  Third  Street,  Tulsa.  Oklahoma 
74103,  (918)  595-6696, 
~reeves@swpa.gov. 
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SUPPLEMENTARY  INFORMATION: 
Southwestern  Power  Administration's 
(Southwestern)  Administrator  has 
determined,  based  on  the  Fiscal  Year 
(FY)  2002  Integrated  System  Current 
Power  Repayment  Study,  that  existing 
rates  will  not  satisfy  cost  recovery 
criteria  specified  in  Department  of 
Energy  Order  No.  RA  6120.2  and 
Section  5  of  the  Flood  Control  Act  of 
1944.  The  finalized  FY  2002  Integrated 
System  Power  Repayment  Studies 
(PRSs),  indicate  that  an  increase  in 
annual  revenue  of  $6,138,503.  or  5.6 
percent,  beginning  October  1,  2002,  will 
satisfy  cost  recovery  criteria  for  the 
Integrated  System  projects.  The 
proposed  Integrated  System  rate 
schedules  would  increase  annual 
revenues  from  $109,463,500  to 
$115,006,176,  primarily  to  recover 
increased  expenditures  in  operations 
and  maintenance  (O&M)  and 
investment.  In  addition,  an  analysis  of 
the  Purchased  Power  Deferral  Account 
indicates  the  need  for  an  annual 
increase  of  $595,827  to  recover  the 
purchased  energy  costs.  This  rate 
proposal  also  includes  a  provision  to 
continue  the  Administrator's 
Discretionary  Purchased  Power  Adder 
Adjustment,  to  adjust  the  purchased 
power  adder  annually,  of  up  to  $0.0011 
per  kilowatthour  as  necessary,  at  his/her 
discretion,  under  a  formula-type  rate, 
with  notification  to  the  FERC. 

Following  review  of  Southwestem's 
proposal  within  the  Department  of 
Energy,  I  approved.  Rate  Order  No. 
SWPA-48,  on  an  interim  basis  through 
September  30,  2006,  or  until  confirmed 
and  approved  on  a  final  basis  by  the 
FERC. 

Dated:  September  18.  2002. 
Spencer  Abraham, 
Secretary. 

In  the  Matter  ot  Southwestern  Power 
Administration  Integrated  System 
Rates;  Order  Confirming,  Approving 
and  Placing  Increased  Power  Rate  in 
Effect  on  an  Interim  Basis 

(Rate  Order  No.  SWPA-481 

Pursuant  to  sections  302(a)  and  301(b) 
of  the  Department  of  Energy 
Organization  Act,  Public  Law  95-91,  the 
functions  of  the  Secretary  of  the  Interior 
and  the  Federal  Power  Commission 
under  section  5  of  the  Flood  Control  Act 
of  1944, 16  U.S.C.  825s,  for  the 
Southwestern  Power  Administration 
(Southwestern)  were  transferred  to  and 
vested  in  the  Secretary  of  Energy.  By 
Delegation  Order  No.  0204-108, 
effective  December  14, 1983,  48  FR 
55664,  the  Secretary  of  Energy  delegated 
to  the  Deputy  Secretary  of  Energy  on  a 
non-exclusive  basis  the  authority  to 


confirm,  approve  and  place  into  effect 
on  an  interim  basis  power  and 
transmission  rates,  and  delegated  to  the 
Federal  Energy  Regulatory  Conunission 
(FERC)  on  an  exclusive  basis  the 
authority  to  confirm,  approve  and  place 
in  effect  on  a  final  basis,  or  to 
disapprove  power  and  transmission 
rates.  Amendment  No.  1  to  Delegation 
Order  No.  0204-108,  effective  May  30, 
1986,  51  FR  19744,  revised  the 
delegation  of  authority  to  confirm, 
approve  and  place  into  effect  on  an 
interim  basis  power  and  transmission 
rates  to  the  Under  Secretary  of  Energy 
rather  than  the  Deputy  Secretary  of 
Energy.  This  delegation  was  reassigned 
to  the  Deputy  Secretary  of  Energy  by 
Department  of  Energy  (DOE)  Notice 
1110.29,  dated  October  27, 1988,  and 
clarified  by  Secretary  of  Energy  Notice 
SEN-10-89,  dated  August  3, 1989,  and 
subsequent  revisions.  By  Amendment 
No.  2  to  Delegation  Order  No.  0204-108, 
effective  August  23, 1991,  56  FR  41835, 
the  Secretary  of  the  Department  of 
Energy  revised  Delegation  Order  No. 
0204-108  to  delegate  to  the  Assistant 
Secretary,  Conservation  and  Renewable 
Energy,  the  authority  which  was 
previously  delegated  to  the  Deputy 
Secretary  in  that  Delegation  Order.  By 
Amendment  No.  3  to  Delegation  Order 
No.  0204-108,  effective  November  10, 
1993,  58  FR  59717,  the  Secretary  of 
Energy  revised  the  delegation  of 
authority  to  confirm,  approve  and  place 
into  effect  on  an  interim  basis  power 
and  transmission  rates  by  delegating 
that  authority  to  the  Deputy  Secretary  of 
Energy.  By  notice,  dated  April  15, 1999, 
the  Secretary  of  Energy  rescinded  the 
authority  of  the  Deputy  Secretary  of 
Energy  under  Delegation  Order  No. 
0204-108.  By  Delegation  Order  No. 
0204-172,  effective  November  11, 1999, 
the  Secretary  of  Energy  again  provided 
interim  rate  approval  authority  to  the 
Deputy  Secretary  of  Energy.  Pursuant  to 
Delegation  Order  No.  00-037-00, 
effective  December  6,  2001,  authority  is 
delegated  to  the  Deputy  Secretary  of 
Energy  for  interim  rate  approval  and  to 
the  Federal  Energy  Regulatory 
Commission  for  final  rate  approval. 
Delegation  Order  No.  0204-108  is  no 
longer  applicable  to  rates  filed  by  the 
Power  Marketing  Administrations. 
While  presently  there  is  no  Deputy 
Secretary;  the  Secretary  of  Energy 
possesses  the  necessary  authority  to 
approve  rates. 

Background 

Federal  Energy  Regulatory 
Commission  (FERC)  confirmation  and 
approval  of  the  following  Integrated 
System  (System)  rate  schedules  was 
provided  in  FERC  Docket  No.  EF98- 


4011-000  issued  April  29.  1998,  for  the 
period  January  1,  1998,  through 
September  30,  2001: 
Rate  Schedule  P-98D,  Wholesale  Rates 

for  Hydro  Peaking  Power — 

(superseded  by  P-02) 
Rate  Schedule  NFTS-98D,  Wholesale 

Rates  for  Non-Federal  Transmission/ 

Intercormection  Facilities  Service — 

(superseded  by  NFTS-02) 
Rate  Schedule  EE-98,  Wholesale  Rate 

for  Excess  Energy — (superseded  by 

EE-02) 

On  July  26,  2001,  these  rate  schedules 
were  extended  on  an  interim  basis  by 
the  Deputy  Secretary  under  Rate  Order 
No.  45  for  the  period  October  1,  2001, 
through  September  30,  2002.  During  the 
period  that  current  rates  have  been  in 
effect,  Southwestern  has  modified  the 
Integrated  System  rate  schedules  three 
times  for  the  purpose  of  clarifying  and 
revising  specific  provisions  that  did  not 
impact  revenue  requirements.  Each 
modification  of  the  rate  schedules  was 
approved  by  FERC  on  a  final  basis,  the 
latest  being  rate  schedules,  P-98D  and 
NFTS-98D,  which  were  approved  by 
FERC  on  July  31,  2001. 

Southwestern  Power  Administration's 
(Southwestern),  Current  Power 
Repayment  Study  (PRS)  indicates  that 
the  existing  rate  would  not  satisfy 
present  financial  criteria  regarding 
repayment  of  investment  within  a  50- 
year  period  due  to  increasing  operation 
and  maintenance  expenditures  and 
investment  for  both  the  Corps  of 
Engineers  (Corps)  and  Southwestern. 
The  revised  PRS  indicates  that  an 
increase  in  annual  revenues  of 
$6,138,503  was  necessary  beginning 
October  1,  2002,  to  accomplish 
repayment  in  the  required  number  of 
years.  Accordingly,  Southwestern  has 
prepared  proposed  rate  schedules  based 
on  the  FY  2002  Rate  Design  Study  and 
the  additional  revenue  requirement. 

Informal  meetings  were  held  in  April 
2002  with  customer  representatives  to 
review  the  repayment  and  rate  design 
processes  and  present  the  basis  for  the 
5.6  percent  annual  revenue  increase.  In 
May  2002,  Southwestern  prepared  a 
proposed  2002  PRS  for  the  Integrated 
System. 

Title  10,  part  903,  subpart  A  of  the 
Code  of  Federal  Regulations, 
"Procedures  for  Public  Participation  in 
Power  and  Transmission  Rate 
Adjustment,"  has  been  followed  in 
cormection  with  the  proposed  rate 
adjustments.  More  specifically, 
opportunities  for  public  review  and 
comment  on  proposed  System  power 
rates  during  a  9oI-day  period  were 
aimounced  by  notice  published  in  the 
Federal  Register  May  21 ,  2002.  (67  FR 
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35802).  A  Public  Information  Forum 
was  held  June  6,  2002,  in  Tulsa, 
Oklahoma,  and  a  Public  Comment 
Forum  was  scheduled  to  be  held  July 
10,  2002,  also  in  Tulsa,  but  was 
canceled  since  no  one  indicated  their 
intent  to  attend.  Written  comments  were 
due  by  August  19,  2002.  Southwestern 
mailed  copies  of  the  proposed  May  2002 
Power  Repayment  and  Rate  Design 
Studies  to  customers  and  interested 
parties  that  requested  the  data,  for 
review  and  comment  during  the  formal 
period  of  public  participation. 

Following  conclusion  of  the  comment 
period  on  August  19,  2002,  comments 
presented  during  the  formal  public 
participation  process  were  reviewed. 
Once  ail  comments  were  carefully 
evaluated,  the  2002  Power  Repayment 
and  Rate  Design  Studies  were 
completed.  No  changes  were  made  to 
the  FY  2002  PRS  based  on  comments 
received.  The  studies  were  finalized  in 
August  2002.  The  Administrator  has 
made  the  decision  to  submit  the  rate 
proposal  for  interim  approval  and 
implementation.  The  comments 
resulting  from  the  public  participation 
process  and  responses,  as  developed  by 
Southwestem's  staff,  are  contained  in 
this  Rate^  Order. 

Discussion 

General 

The  existing  rate  schedules  developed 
in  the  FY  1997  Integrated  System  Power 
Repayment  Studies  were  the  basis  for 
revenue  determination  in  the  August 
2002  Integrated  System  Current  Power 
Repayment  Study.  The  Current  Power 
Repayment  Study  indicates  that  existing 
rates  are  insufficient  to  produce  the 
annual  revenues  necessary  to 
accomplish  repayment  of  the  capital 
investment  as  required  by  Section  5  of 
the  Flood  Control  Act  of  1944  and 
Department  of  Energy  (DOE)  Order  No. 
RA  6120.2. 

A  Revised  Power  Repayment  Study 
was  prepared  based  on  $6,138,503  of 
additional  annual  revenue  beginning 
October  1,  2002,  to  satisfy  repayment 
criteria.  This  amoimt  is  no  different 
than  what  was  proposed  in  May  2002. 
No  adjustments  were  made  to  the  May 
2002  PRS  based  on  comments  received 
except  to  finalize  the  PRS. 

Ehiring  development  of  the  May  rate 
design  study,  Southwestern  recognized 
that  no  costs  for  Non-Federal,  non-firm 
transmission  service  were  being 
incurred  under  the  current  transmission 
rate  schedule.  So.  Southwestern 
redesigned  the  rate  for  Non-Federal, 
non-finn  transmission  service  to  be  a 
formula  rate  rather  than  a  specific  dollar 
rate.  Currently,  all  requests  for  Non- 


Federal,  non-firm  transmission  on 
Southwestem's  transmission  system 
must  use  the  Southwest  Power  Pool 
regional  open  access  transmission  tariff 
rate.  Consequently,  Southwestern  does 
not  have  contractual  arrangements  for 
Non-Federal,  non-firm  transmission 
service  at  this  time;  however,  should 
Southwestern  need  to  provide  that 
service  in  the  future,  a  rate  will  be 
available. 

In  Southwestem's  1988, 1990  and 
1997  Rate  Proposals,  two  noteworthy 
issues/which  were  previously  approved 
by  FERC  were  described  in  detail.  The 
issues,  which  still  exist  today,  were  (1) 
the  treatment  of  a  portion  of  the  Truman 
project  investment  as  not  ciuxently 
repayable,  and  (2)  the  purchased  power 
adder  and  discretionary  adjustment. 

Harry  S  Truman  Project 

The  Truman  issue  arose  out  of  the 
limitations  placed  on  the  project's 
operations  by  the  Corps.  The  project 
was  designed  and  constructed  to  have 
160  MW  of  dependable  (marketable) 
capacity  through  the  use  of  six 
reversible  pump  turbine  generating 
imits  which  could  return  water  to  the 
reservoir  following  normal  generation, 
to  mitigate  extreme  variations  in  water 
available  for  generation  and  the  lack  of 
.  storage  capacity  in  the  project  (only  two 
feet).  Pumping  ensures  project 
dependable  capacity  and  allows 
marketing  of  all  six  units.  A  substantial 
fish  kill  during  testing  of  the  units  and 
considerable  opposition  to  the  project's 
operation,  both  in  the  pumping  mode 
and  the  full  six-unit  generation  mode, 
led  the  Corps  to  significantly  restrict  the 
project's  operation.  In  particular,  the 
project's  pumps  may  not  be  used  and 
only  a  limited  number  of  units  may  be 
utilized  simultaneously.  Consequently, 
Southwestem  is  unable  to  market  full 
capacity  from  the  project  and  has 
declared  only  two  units  in  commercial 
operation.  Southwestem  proposed  to 
the  FERC  in  the  1988  rate  filing  that, 
since  the  entire  project  was  neither 
revenue-producing,  declared  in 
commercial  operation,  nor  expected  to 
be  in  service  within  the  then-existing 
cost  evaluation  period,  the  total 
investment  allocated  to  power  was  not 
repayable  under  DOE  or  FERC 
regulations.  Southwestem  further 
proposed  an  adjustment  to  Truman's 
allocated  costs  and  reduced  the 
repayable  investment  to  an  amoimt 
equal  to  approximately  44  percent  of 
then-allocated  costs,  with  the  remaining 
amount  to  be  deferred  until  the  project 
can  be  operated  as  it  was  designed.  The 
FERC  approved  this  proposal  as  an 
acceptable  interim  measure  while  the 
Corps  develops  a  cost  allocation  for 


Truman  based  on  actual  operating 
conditions.  Southwestem  also  proposed 
this  concept  to  the  Corps,  and  the  Corps 
agreed  to  consider  it  as  an  option  in 
developing  the  cost  allocation  for  the 
project.  Subsequently,  the  Corps  has 
completed  a  major  revision  to  the 
Tnunan  project  cost  allocation  and  has 
utilized  Southwestem's  proposed 
concept  for  determining  repayable 
investment  at  the  project  during  the 
interim  period  imtil  the  project  becomes 
fully  operational.  Although  not  yet 
approved  on  a  final  basis,  the  Interim 
Cost  Allocation  proposed  by  the  Corps 
for  the  Truman  project  has  been  utilized 
in  the  development  of  the  1990, 1997 
and  2002  PRSs  in  support  of  the 
revenue  requirements  of  Southwestem's 
Integrated  System  and  the  rate  proposal, 
as  the  most  recent  cost  allocation 
available  which  reasonably  reflects  the 
level  of  costs  expected  to  be  payable  at 
the  Truman  project  during  the  cost 
evaluation  period. 

During  Febmary  1997,  the  Interagency 
Committee  on  Cost  Allocations  (ICCA) 
met  to  review  and  potentially  approve 
the  Tnmian,  Stockton,  and  Clarence 
Cannon  project  cost  allocations.  The 
Stockton  cost  allocation  was 
subsequently  approved  on  a  final  basis 
on  May  8, 1997.  The  Clarence  Cannon 
was  approved  on  August  25, 1998.  The 
Truman  cost  allocation  was  to  be  sent 
back  to  the  Corps'  Kansas  City  District 
office  to  make  changes  in  the 
allocation's  assmnptions  and  then  be 
prepared  for  finalization.  However,  in 
June  1997,  a  meeting  of  the 
Southwestem,  the  Corps  and  several 
customer  representatives  was  held  to 
discuss  the  Truman  cost  allocation.  The 
customers  expressed  their  conceni 
about  the  significant  level  of  costs  being 
proposed  while  the  project  continued  to 
be  limited  in  its  ability  to  produce 
hydropower.  At  this  meeting,  the  Corps 
agreed  to  review  the  issue  of  assigning 
hydro-related  costs  to  another  project 
purpose  that  had  contributed  to  limiting 
the  hydro  operation  of  the  project.  The 
allocation  of  those  costs  to  another 
purpose  would  be  potentially 
considered  temporary  and  the  costs 
would  be  reallocated  back  to  the 
hydropower  purpose  in  an  amount 
relational  to  the  part  of  the  hydropower 
purpose  functioning  as  originally 
designed.  Southwestem  is  continuing  to 
pursue  finalization  of  this  cost 
allocation  with  the  Corps.  However,  it  is 
not  anticipated  that  the  Truman  cost 
allocation  will  be  finalized  in  the  near 
future;  therefore,  Southwestem  has 
continued  to  use  the  Interim  Cost 
Allocation  for  the  Truman  project  in 
development  of  the  2002  PRS. 
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Purchased  Power  Deferral  Account 
(Discretionary  Adjustment  and  Adder) 

During  the  time  the  purchased  power 
adder  and  the  deferral  accoimting 
mechanism  have  been  in  place,  they 
have  proven  to  be  effective  in  assuring 
that  purchased  power  revenues  equal 
purchased  power  costs  over  time.  The 
financial  interests  of  the  Government 
have  been  protected  in  this  endeavor, 
and  the  rate  component  has  been 
adjusted  as  necessary.  In  the  1997  Rate 
Proposal,  Southwestem  requested 
approval  for  the  Administrator  to  have 
authority  to  adjust  the  purchased  power 
rate  component  up  to  once  annuaUy, 
based  on  a  formula-type  rate  included  in 
the  rate  schedules,  by  up  to  $0.0011  per 
kWh  at  his  or  her  discretion.  The 
flexibility  derived  from  this  authority 
enables  Southwestem  to  react  more 
quickly  to  significant  changes  in  water 
conditions  which  may  have  occurred 
during  the  preceding  year  or  simply  to 
exercise  better  control  on  the  amount  of 
revenue  in  the  Accoimt  and  to  better 
limit  the  over  or  under  recoveries  of 
revenue.  The  Administrator  utilized  this 
authority  in  implement  adjustments  of 
up  to  $0.0011  per  kWh  to  help  increase 
revenues  collected  in  the  Accoimt 
during  the  previous  years  of  less  than 
average  water  conditions  and  the 
corresponding  increase  in  the  costs  for 
purchased  power.  This  authority  seems 
to  remain  appropriate,  particularly  in 
light  of  the  fact  that  the  Account  has  no 
direct  effect  on  Integrated  System 
repajrment  requirements  and  the 
separate  rate  component  serves  to 
provide  revenues  to  meet  expected  costs 
which,  if  they  do  not  come  to  pass,  are 
either  held  to  meet  future  costs  or  result 
in  a  lower  purchased  power  rate  for 
customers.  Therefore,  Southwestem's 
Administrator  requests  continuing 
authority  to  adjust  the  purchased  power 
rate  component  annually  based  on  a 
formula-type  rate  included  in  the  rate 
schedules. 

An  element  directly  related  to  the 
Account  and  accrual  of  interest  thereto 
is  the  determination  of  the  purchased 
power  adder  itself.  Southwestem  is 
proposing,  as  in  all  previous  proposals 
beginning  with  the  1983 
implementation  of  the  purchased  power 
rate  component,  that  the  adder  be  set 
equal  to  the  current  average  long-term 
purchased  power  rate  requirement.  As 
shown  in  the  Rate  Design  Study,  the 
amount  is  determined  by  dividing  the 
estimated  total  average  direct  purchased 
power  costs  by  Southwestem's  total 
annual  contractual  1200-hour  peaking 
energy  commitments  to  the  customers 
(exclusive  of  contract  support 
arrangements).  In  this  rate  proposal,  the 


resulting  Purchased  Power  Adder 
(Adder)  is  $0.0025  per  kWh  of  peaking 
energy.  The  total  revenue  created 
through  application  of  this  Adder  would 
enable  Southwestem  to  cover  its  average 
annual  purchased  power  costs. 

Rate  schedules  were  designed  to 
recover  the  additional  revenue 
requirements.  The  basic  monthly 
demand  charge  for  the  sale  of  Federal 
hydroelectric  power  and  the  base  energy 
charge  have  increased.  The 
transformation  charge,  though  paid  by  a 
few  customers  having  69  kV  and  below 
deliveries,  has  increased  and  affects 
revenues  as  well.  In  addition, 
transmission  charges  for  non-Federal, 
firm  service  have  increased.  The 
increases  to  both  transformation  and 
transmission  charges  are  due  to 
additions  and  replacements  that  have 
been  made  to  Southwestem's  aging 
transmission  facilities  since  the  last  rate 
change.  

In  accordance  with  FERC's  Order  No. 
888,  Southwestem  will  continue 
charging  separately  for  five  ancillary 
services  and  offering  network 
transmission  service.  Southwestem's 
rate  design  has  separated  the  five 
ancillary  services  for  all  transmission 
service.  Two  ancillary  services. 
Scheduling,  System  Control  and 
Dispatch  Service  and  Reactive  and 
Voltage  Support  Service,  are  required 
for  every  transmission  transaction. 
These  charges  are  also  a  part  of  the 
capacity  rate  for  Federal  power.  This  is 
consistent  with  Southwestem's  long- 
standing practice  of  charging  for  the  sale 
and  delivery  of  Federal  power  in  its 
Federal  demand  charge.  The  three 
remaining  ancillary  services  will  be 
made  available  to  any  transmission  user 
within  Southwestem's  control  area, 
including  Federal  power  customers.  The 
Rate  Schedules  for  Peaking  Power  and 
Non-Federal  Transmission  Service 
reflect  these  charges.  Network 
transmission  service  will  be  provided  to 
those,  also  within  Southwestem's 
control  area,  who  request  the  service, 
but  for  non-Federal  deliveries  only.  The 
rate  and  application  of  this  service  are 
identified  in  the  Non-Federal 
Transmission/Interconnection  Facilities 
Service  Rate  Schedule,  NFTS-02. 

Comments  and  Responses 

The  Southwestem  Power 
Administration  (Southwestem)  received 
numerous  questions  to  which  responses 
were  provided  during  the  public 
participation  period  and  which  are 
included  in  the  background 
information.  In  addition,  Southwestem 
received  comments  from  five  entities 
during  the  public  participation  process. 
Those  comments  are  summarized  into 


six  general  areas  of  concern,  and 
Southwestem's  responses  to  the 
concerns  raised  are  as  follows: 

Corps  O&M  Expenses 

Comments 

Southwestem  should  revisit  its 
projections  of  the  Corps  of  Engineers 
Operation  and  Maintenance  (O&M) 
costs  with  particular  attention  to 
projected  personnel  costs  to  assure 
projections  are  conservative  and  that  all 
efficiencies  consistent  with  sound 
business  principles  have  been 
incorporated  into  these  areas.  With 
respect  to  personnel  costs,  commentors 
take  issue  with  inclusion  of  expenses  for 
trainees  to  replace  retiring  personnel. 
Commentors  state  that  this  reflects  poor 
planning  on  the  part  of  the  Corps  and 
should  not  be  reflected  as  a  part  of  the 
ongoing  future  base  costs  because  such 
an  assumption  inflates  long  term  future 
cost  estimates  and  rates. 

Response 

Projections  for  Corps  of  Engineers 
(Corps)  O&M  are  developed  by  the 
Corps  and  provided  to  Southwestem 
annually.  The  Corps  makes  projections 
of  their  base  O&M  costs  using  historical 
information  and  planning  documents, 
and  abo  includes  projections  for  large 
maintenance  items  for  each  of  the 
projects  that  have  been  included  in  their 
outyear  budget  estimates.  These 
projections  are  made  in  current  year 
dollars  and  do  not  include  inflation. 
Southwestem  reviews  this  information, 
questioning  the  Corps  where 
inconsistencies  seem  to  occur,  clarifying 
its  understanding  of  the  cost  estimates, 
and  adjusting  the  estimates  to  future 
year  dollars  based  on  the  Gross 
Domestic  Product  Index  to  incorporate 
inflationary  expectations.  The  Corps  has 
advised  Southwestem  that,  among  other 
costs,  the  addition  of  trainees  and 
increased  project  maintenance  are  two 
elements  in  base  costs.  The  Corps 
informed  Southwestem  that  trainee 
costs  are  limited  to  projects  where 
retirements  are  imminent  but  project 
maintenance  will  continue  to  increase 
until  such  time  as  the  projects  identified 
for  rehabilitation  can  be  completed. 
Southwestem  inquired  further  and  was 
advised  that  the  Corps  is  confident  that 
their  O&M  estimates  fairly  represent  the 
minimum  expenditure  level  expected 
for  the  projects'  O&M  and  that  this  level 
of  expenditure  is  expected  to  continue 
into  die  future. 

Southwestem  does  not  receive  the 
detail  of  personnel  costs  included  in  the 
Corps'  O&M  estimates,  nor  is  it 
necessary  for  Southwestem  to  have  this 
information  since  the  Corps  provides 
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total  forecasted  O&M  expenditures  by 
project.  Although  Southwestern  can 
provide  suggestions,  proposing  changes 
to  the  management  of  the  Corps' 
resources,  particularly  their  personnel 
processes,  is  beyond  the  scope  of 
Southwestem's  authorities. 
Southwestern  is  tasked  with  recovering 
the  power  costs  at  Corps  of  Engineers 
dams:  the  Corps  is  responsible  for 
managing  their  organization.  The  Corps 
believes  that  its  internal  controls, 
accounting  system  reviews  and  funding 
procedures  effectively  provide  the 
needed  level  of  justification, 
consistency  and  control  of  its  O&M 
expenditures.  Southwestern  has  no 
oversight  authority  with  regard  to  Corps 
expenditures  for  O&M  activities. 
Southwestern  agrees  that  such  costs 
should  be  prudenUy  and  timely 
incurred  at  reasonable  levels  consistent 
with  sound  business  principles.  The 
estimates  historically  provided  by  the 
Corps  have  been  reasonably  accurate  in 
total,  although  they  fluctuate  somewhat 
from  actual  expenditures  by  individual 
project. 

The  primary  cause  for  the  increase  in 
Corps  O&M  between  the  FY  1997  PRS 
(on  which  ciurent  rates  are  based)  and 
the  FY  2002  PRS  is  the  inclusion, 
beginning  with  the  FY  1998  PRS.  of  an 
estimate  for  the  Unfunded  Civil  Service 
Retirement  System  (CSRS)  and  Health/ 
Life  Insurance  Benefits.  Without  the 
inclusion  of  this  increased  cost  element 
in  the  FY  2002  PRS  (which  were  not 
part  of  the  forecast  in  the  FY  1997 
filing),  the  Corps'  O&M  estimate, 
including  the  average  year  large 
maintenance  items,  has  increased  less 
than  2%  in  total  over  the  last  five  years. 
Although  the  Corps  has  historically 
been  fairly  accurate,  their  projections  for 
O&M  costs  for  the  past  two  years  have 
been  less  than  what  was  recorded  on 
their  financial  statements.  The  Corps 
has  confirmed  that  the  past  few  years' 
projections  were  based  on  anticipated 
reductions  in  funding,  but  have  realized 
they  were  underestimating  and  in  the 
FY  2002  projections  have  increased 
their  estimates  to  better  reflect  their 
expected  expenditiues. 

The  Corps'  estimates  of  O&M  are 
based  on  what  they  believe  will  be  their 
actual  expenditures  on  their  financial 
statements.  This  process  is  consistent 
with  the  requirements  of  RA  6120.2. 
The  procedure  for  the  Corps  to  provide 
O&M  estimates  is  based  on  a 
Memorandum  of  Agreement  with  the 
Corps  of  Engineers  in  November  1989, 
and  has  been  fairly  accurate.  The 
projection  of  Corps  O&M  in  the  FY  2002 
PRS  for  t^e  final  year  of  the  cost 
evaluation  period  (FY  2006)  is  3.8 
percent  higher  than  the  Corps'  actual 


O&M  expenditures  for  historical  year  FY 
2001,  primarily  reflecting  an  expected 
period  of  relatively  stable  funding. 

Southwestern  believes  that  the 
estimates  provided  by  the  Corps  for 
their  O&M  are  reasonable  based  on  their 
historical  accuracy  and  accurately 
reflect  what  the  Corps  will  ultimately 
book  as  actual  expenditures  on  their 
financial  statements. 

Corps  of  Engineers — Estimates  for  Large 
Maintenance  Items 

Comments 

Southwestern  should  revisit  its 
process  for  determining  estimates  of 
future  Large  Maintenance  Items  (LMI) 
for  purposes  of  the  PRS.  It  would  appear 
that  the  process  Southwestern  is  using 
is  not  in  compliance  with  RA  6120.2. 
Southwestern  should  modify  the 
process  to  include  a  comparison  of 
actual  LMI  costs  in  previous  years  with 
the  forecasted  LMI  for  those  years  ~ 
contained  in  previous  PRSs.  In  addition, 
Southwestern  should  closely  examine 
the  proposed  5.25  percent  one-year  LMI 
factor  jproposed  by  the  East  Texas 
Cooperatives,  a  figure  premised  on  a 
more  acciuate  methodology  than  used 
by  Southwestern. 

Response 

Southwestern  has  reviewed  its 
methodology  for  mitigating  the  impact 
of  Large  Maintenance  Items  which  are 
estimated  to  occur  in  the  final  year  of 
the  cost  evaluation  period  and  has 
determined  that  the  methodology  is 
sound,  produces  reasonable  estimates 
and  has  been  reasonably  accurate 
historically  when  combined  as  a  part  of 
overall  total  estimates  of  Corps  O&M 
costs. 

The  estimates  of  large  maintenance 
items  are  provided  by  the  Corps,  in 
detail  by  project,  by  year.  In  an  effort  to 
minimize  wide  swings  in  the  effect  of 
large  maintenance  items  (specifically  in 
the  last  year)  and  to  add  stability  to 
rates.  Southwestern  developed  a 
procedure  over  fifteen  years  ago  that 
removes  the  large  maintenance 
estimates  in  the  fifth  year  of  the  cost 
evaluation  period  and  replaces  that 
estimate  with  a  ten-year  average  of  large 
maintenance  item  estimates.  In  order  to 
alleviate  the  impact  that  one  or  two 
years  of  increased  large  maintenance 
items  had  on  the  rates.  Southwestern 
has  used  an  average  over  a  ten-year 
period.  This  has  "leveled  out"  the  LMI 
estimates  and  has.  when  added  to  the 
routine  O&M,  reflected  a  more  accurate 
estimate  of  what  the  Corps' 
expenditiues  have  been  in  the  fifth  year. 
This  method  of  forecasting  appears  to  be 
very  efficient  since  in  comparing  the 


historical  fifth  year  estimate  with  its 
corresponding  actual  expenditure,  the 
Corps'  O&M  estimates  appear  to  be  quite 
reasonable.  In  fact,  dviring  the  past  few 
years,  the  estimate  of  total  Corps  O&M 
expenditures  for  the  fifth  year,  which 
include  Southwestem's  methodology  for 
estimating  the  large  maintenance  item 
component,  has  been  within  three 
percent  of  the  actual  for  that  year,  with 
the  most  recent  estimate  being  within 
0.1  percent  of  the  actual. 

Southwestern  has  also  evaluated  the 
use  of  an  average  of  the  most  recent 
forecasts  as  suggested  by  one  entity 
commenting,  but  found  that  in  years 
when  forecasts  for  that  one  year  were 
significantly  higher,  there  was  a 
substantial  impact  on  the  rate 
Southwestern  would  charge.  By  using 
the  suggested  methodology  in  the 
commentor's  suggestion,  the  one-year 
average  factor  for  eight  of  the  past  ten 
years  would  have  resulted  in  a  factor 
significantly  greater  than  the 
recommended  5.25  percent.  While  the 
proposal  to  use  one  year's  average 
would  reflect  a  decrease  in  this  PRS.  use 
of  the  recommended  methodology  in 
eight  of  the  past  ten  years  would  have 
resulted  in  an  increase  in  revenue 
requirements  for  those  years  and 
possible  rate  increases.  Consequently. 
Southwestern  believes  the  proposed 
method  is  less  acciuate  than  the  existing 
method  and  reintroduces  yearly 
variations  which  are  mitigated  tmder 
the  existing  method  in  response  to 
customer  concerns  expressed  some 
years  ago. 

^    The  use  of  actual  historical  data  on 
large  maintenance  items  and  base 
expenses  may  be  preferable,  but  with 
the  lack  of  detailed  data  available  boia 
the  Corps  and  with  power  being  only 
one  of  the  piuposes  for  which  the  Corps 
captiu«s  financial  data,  we  believe  it  is 
not  a  practical  approach.  In  addition,  it 
would  add  very  little,  if  anything,  to  the 
accuracy  of  the  Corps'  O&M  estimates 
which  in  total  have  been  very  good. 

Southwestern  has  confirmed  that  the 
Corps'  O&M  estimates  are  based  on 
historical  costs  and  actual  project  costs 
in  accordance  with  RA  6120.2. 
Southwestern  reviews  the  estimates  to 
compare  with  actuals.  However,  the 
Corps  also  considers  in  its  estimates  the 
RA  6120.2  requirement  that,  "forecast 
shall  take  into  accoimt  known  fectors 
which  are  expected  to  affect  the  future 
level  of  such  costs  during  the  cost 
evaluation  period."  The  PRS  reflects 
actual  LMI  in  the  Corps'  total  historical 
O&M  expenses  for  each  year  since  it  is 
part  of  the  total  O&M  number.  The 
Corps  provides  actual  O&M  expenses 
based  on  joint-use  and  specific-use  cost 
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pursuant  to  their  regulations  for  their 
financial  statement  reporting. 

As  has  been  noted,  Southwestern 
believes  that  the  estimate  in  the  fifth 
year  of  average  LMI  expenses  for  Corps 
O&M  expenses  is  reasonably  accurate. 
Southwestern  prepares  PRSs  each  year 
and  will  continue  to  monitor  its 
processes  to  assure  estimates  are 
reasonable  and  that  all  efficiencies 
consistent  with  sound  business 
principles  have  been  incorporated. 

Southwestem's  O&M  Expenses 

Southwestem's  O&M  expenses  have 
increased  by  approximately  $13  million 
over  the  FY  1997  Power  Repayment 
Study.  Included  in  Southwestem's  O&M 
expenses  are  salaries  and  wages, 
maintenance  costs  on  aging 
transmission  facilities,  transmission- 
related  services  and  piut:hased  power 
costs.  The  commentors  state  that 
Southwestern  should  reduce  its 
forecasted  O&M  expenses  to  reflect 
more  reasonable  estimates. 

Response 

Southwestem's  O&M  expense 
estimates  increased  significantly 
between  the  FY  1997  Power  Repayment 
Study  (PRS)  and  the  current  PRS  for  a 
number  of  reasons.  Purchased  Power 
costs  increased  by  approximately  $3 
million  due  to  greater  than  expected 
imit  cost  increases  and  reductions  in  the 
availability  of  banking  energy 
arrangements.  In  addition,  costs 
increased  by  $4.4  million  due  to 
requirements  beginning  January  1. 1998. 
for  transmission  losses  to  be  replaced 
through  purchased  energy  rather  than 
reduced  in  kind  as  done  previously. 
This  cost  is  totally  offset  by  a 
corresponding  increase  in  revenues 
collected  from  transmission  customers, 
but  nonetheless  appears  as  a  significant 
cost  increase.  The  rate  for  Federal  power 
and  energy,  including  the  Purchased 
Power  Adder  are  not  affected  by  this 
cost. 

Southwestern  has  experienced 
increased  costs  for  transmission  service 
charges  since  FY  1997.  Due  to 
implementation  of  a  new  contract. 
Southwestern  now  pays  an  additional 
$1.0  million  for  transmission  service. 
However,  the  impact  of  this  increase  in 
Southwestem's  transmission  service 
costs  has  been  minimized  by  an  increase 
in  transmission  revenues. 

Southwestem's  Transmission  and 
Marketing  expense  have  increased  by 
$4.6  million  over  the  FY  1997  PRS 
estimates.  A  significant  portion  of  this 
increase  is  related  to  Southwestem's 
employee  salaries,  even  though 
Southwestern  has  reduced  Full-Time 
Equivalents  by  approximately  8  percent. 


This  increase  in  employee  salaries  and 
wages  is  due  to  cost  of  living 
adjustments  and  other  payroll 
requirements  set  by  the  U.S.  Congress 
and  regulated  wage  surveys  affecting 
craft  personnel  and  dispatchers.  The 
remaining  portion  of  Transmission  and 
Marketing  costs  have  increased 
proportionately  to  historical  trends  and 
are  within  the  rate  of  inflation  for  the 
period. 

Southwestern  has  based  its  O&M 
expense  estimates  in  the  FY  2002  PRS 
on  historical  trends  and  future  budget 
projections.  As  evidenced  by  the 
increttse  in  historical  costs,  many  of 
which  are  outside  Southwestem's 
control.  Southwestern  believes  its 
estimates  are  reasonable  and  will 
represent  what  is  anticipated  to  be 
recorded  on  Southwestem's  financial 
statements. 

Corps  and  Southwestem's  Investment 
Estimates 

Comments 

Some  commentors  have  expressed 
concern  regarding  the  level  of  added 
investment  during  the  initial  5-year  cost 
evaluation  period  (CEP)  and  that  past 
history  shows  an  over-forecasting  of 
actual  plant  in  service  to  estimates. 
Some  commentors  recommended  that 
Southwestern  reduce  its  forecast  for 
added  investment  while  others 
expressed  a  desire  for  the  appropriate 
level  to  be  achieved  to  assure 
rehabilitation  of  the  Corps'  aging  plants. 
Also  noted  in  the  comments  was  a  lack 
of  decreased  O&M  expense  related  to 
replacing  older,  typically  maintenance- 
intensive  plant. 

Response 

The  estimates  in  the  PRS  for  futiue 
investment  (over  the  5-year  CEP)  is  an 
average  of  $9  million  per  year  for 
replacements.  $18  million  in 
construction  work  in  progress  (projects 
that  have  been  started  but  not  yet 
complete  and  on  the  "books"),  and  a 
conservative  estimate  of  $35.7  million 
for  single  unit  rehabilitations  at  four  of 
the  Corps'  22  projects.  These  projections 
are  for  only  an  incremental  portion  of 
the  total  rehabilitation  and  represents 
what  is  expected  to  take  place  within 
the  5-year  CEP  and  has  been  committed 
to  funding  by  the  Corps.  It  is  anticipated 
that  the  remaining  costs  that  fall  outside 
the  5-year  CEP  in  the  FY  2002  PRS  will 
be  included  in  futiu«  PRSs. 

Projections  for  the  Corps  Investment 
(replacements]  are  developed  based  on 
data  provided  by  the  Corps  to 
Southwestern  every  five  years  and 
reviewed  annually  by  the  Corps.  The 
Corps  makes  projections  of  their 


investments  based  on  planning 
documents.  The  Corps  determines  what 
projects  are  in  need  of  repair  and  makes 
a  request  for  budget  appropriations  to 
fund  that  replacement.  The  Corps  has 
based  their  estimates  of  future 
investments  for  the  PRS  on  anticipated 
project  funding  to  perform  the  needed 
work.  The  funding  has  not  always 
materialized  during  the  budgeting 
process.  This  has  contributed  to  some 
historical  estimates  being  higher  than 
actual  expenditures. 

We  beheve  the  FY  2002  PRS  estimates 
are  more  accurate  than  previous 
estimates  due  to  a  new  customer 
funding  source  whereby  the  Corps  has 
access  to  a  consistent  funding  level  in 
addition  to  the  appropriation  process. 
The  alternative  customer  funding 
process  will  relieve  some  pressiire  due 
to  reduced  appropriations  and  allow  for 
projects  to  be  started  and  completed  in 
a  timely  maimer.  Southwestern  believes 
that  with  the  alternative  customer 
funding  method  in  place,  more  of  the 
projected  replacements  and 
maintenance  will  be  accomplished  by 
the  Corps,  and  will  residt  in  more 
closely  matching  PRS  estimates  in  the 
future. 

In  addition,  the  O&M  costs  for  which 
the  Corps  provides  Southwestem 
estimates  (as  discussed  in  an  earlier 
comment)  are  anticipated  to  remain 
higher  during  the  5-year  CEP,  until  such 
time  as  all  phases  of  the  rehabiUtations 
have  been  completed,  due  to  having  to 
maintain  and  upgrade  the  rest  of  the 
aging  facilities.  Having  discussed  these 
issues  with  Corps  representatives, 
Southwestem  believes  that  the  estimates 
provided  by  the  Corps  for  O&M  are 
based  on  their  best  judgment  as  to  what 
will  be  their  actual  expenditiues. 
Southwestem  also  believes  that  thefr 
O&M  estimates,  compared  with  actuals, 
are  fairly  acciu-ate  and  representative  of 
what  will  be  entered  on  their  financial 
statements.  Southwestem  shares  the 
customers'  belief  that  in  the  future  these 
O&M  estimates  may  well,  in  fact,  be 
reduced.  But  with  the  appropriation 
reductions  and  other  funding  issues  that 
the  Corps  has  encountered  in  the  past, 
there  remains  a  massive  backlog  of 
projects  that  need  to  be  completed  as 
funding  becomes  available,  which 
means  that  it  will  be  many  years  before 
a  reduction  in  O&M  is  recognized  by  the 
Corps.  Contrary  to  one  conunentor's 
assertion.  Corps  estimates  do  not 
continue  to  increase  throughout  the  50 
year  period.  Corps  O&M  estimates 
beyond  the  5-year  CEP  are  held  constant 
from  the  5th  year  through  the  50th  year 
yielding  no  additional  expenses. 

As  stated  in  RA6120.2  (paragraph  10). 
replacements  of  investment  vyill  be 
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"included  in  repayment  studies  by 
adding  the  estimated  capital  cost  of  (the) 
replacement  to  the  unpaid  Federal 
investment  in  the  year  each  replacement 
is  estimated  to  go  into  service." 
Southwestern  is  required  to  forecast  for 
replacements.  Southwestern  must 
forecast  replacements  for  the  entire 
period  of  the  PRS.  The  Corps  provides 
the  best  data  they  have  available, 
together  with  the  service  lives  of  the 
equipment.  Southwestern  and  the  Corps 
review  these  estimates  annually  and 
update  the  replacement  data  with  the 
goal  to  reflect  what  will  occur  on  the 
aimual  financial  statements. 

Unfunded  Civil  Service  Retirement 
System  Benefits 

Comment  | 

Revenues  collected  by  Southwestern 
for  "Unfunded"  Civil  Service 
Retirement  System  (CSRS)  and  Health 
and  Life  Insurance  Benefits  should  be 
(1)  removed  from  Southwestem's  rates 
because  Southwestern  has  no  authority 
to  collect  them,  (2)  properly  account  for 
the  additional  interest  effects  of  the 
revenues  collected,  or  (3)  apply  the 
revenues  collected  to  Southwestem's 
debt  rather  than  to  the  CSRS  expenses. 

Response 

Statement  of  Federal  Financial 
Accounting  Standards  (SFFAS)  No.  5. 
requires  all  federal  agencies,  including 
Power  Marketing  Administrations 
(PMAs),  to  record  the  full  cost  of 
pension  and  postretirement  benefits  in 
financial  statements  beginning  in  fiscal 
year  1997.  SFFAS  No.  5  prescribes  that 
the  aggregate  entry  age  normal  (AEAN) 
actuarial  cost  method  be  used  to 
calculate  pension  expanses  and  accrued 
actuarial  liabilities  for  pension  benefits. 
Under  The  AEAN  method,  which  is 
based  on  dynamic  economic 
assumptions,  including  future  salary 
increases,  the  actuarial  present  value  of 
projected  benefits  is  allocated  on  a  level 
basis  over  the  earnings  or  the  service  of 
the  group  between  entry  age  and 
assumed  exit  ages  and  is  applied  to 
pensions  on  the  basis  of  a  level 
percentage  of  earnings.  The  portion  of 
this  actuarial  present  value  allocated  to 
a  valuation  year  is  called  the  "normal 
cost".  The  Office  of  Personnel 
Management  (OPM)  applies  the  AEAN 
method  to  estimate  the  amount  by 
which  employer  and  employee 
contributions  toward  future  CSRS 
pension  benefits  fall  short  of  the  normal 
cost  of  those  benefits. 

For  CSRS  employees,  OPM  reported 
that,  in  1995,  25.14  percent  of  gross 
salaries  was  the  full  (normal)  cost  to  the 
federal  govenmient  of  benefits  earned 


that  year  by  employees  and  that  federal 
agencies  contributed  7  percent  and 
employees  contributed  7  percent  to 
OPM  for  CSRS,  leaving  a  funding 
deficiency  of  11.14  percent  of  each 
CSRS  employee's  aimual  salary.  Such 
deficiencies  are  made  up  by  Treasury's 
funding  of  OPM  retirement  costs. 
Southwestern  has  included  an  estimate 
of  the  unfunded  portion  of  the  CSRS 
costs  in  its  Power  Repayment  Studies 
every  year  since  1998.  Revenues  have 
been  returned  to  the  Treasury  by 
Southwestern  each  year  since  1998  to  be 
used  by  Treasury  to  fund  OPM 
retirement  benefits  and  health  insurance 
costs. 

Even  though  this  is  the  first  Integrated 
System  rate  filing  that  has  included 
unfunded  CSRS  costs,  it  is  not  the  first 
rate  filing  Southwestern  has  submitted 
that  includes  unfunded  CSRS  costs. 
Southwestern  has  had  three  previous 
rate  filings  since  1998  for  two  other  rate 
systems  that  have  been  submitted 
through  the  DOE  and  ultimately 
approved  by  FERC.  Southwestern  did 
not  receive  any  comments  related  to  the 
CSRS  issue  in  any  of  the  public 
conunent  periods  of  those  three  rate 
filings.  Furthermore,  the  Southeastern 
Power  Administration  (SEPA)  included 
CSRS  cost  estimates  in  a  rate  filing  in 
1998.  The  comments  on  that  rate  filing 
included  opposition  to  the  inclusion  of 
the  CSRS  estimates.  The  FERC 
confirmed  the  SEPA  filing  on  a  final 
basis  and  did  not  accept  the  arguments 
to  exclude  the  CSRS  costs.  A  request  for 
rehearing  related  to  the  filing  was  also 
denied. 

Authority  to  collect  revenues  for  the 
unfunded  CSRS  costs  comes  primarily 
bom  Section  5  of  the  Flood  Control  Act 
of  1944  which,  in  part,  states 
"*  *  *Rate  schedules  shall  be  drawn 
having  regard  to  the  recovery"*  *  *  "of 
the  cost  of  producing  and  transmitting 
such  electric  energy,*  *  *"  Unfunded 
CSRS  has  been  determined  to  be  a  cost  ^ 
of  "producing  and  transmitting 
electricity."  Upon  disbursement,  the 
Federal  government  funds  the  unfunded 
portion  of  the  CSRS  program  just  as  it 
funds  the  funded  portion  of  the  CSRS    - 
program.  The  difference  is  that,  when 
retirement  payments  are  issued,  OPM 
and  not  Southwestern  is  the  agency  that 
the  funding  of  the  imfunded  portion  of 
CSRS  costs  is  directed  to.  The  authority 
to  collect  revenues  to  repay  the  CSRS 
program  costs  is  no  different  than  the 
authority  to  collect  the  funded  portion. 

Southwestern  agrees  with  the 
comment  that  it  should  properly 
account  for  the  additional  interest 
effects  of  the  revenues  collected  and  is 
currently  doing  so.  Southwestem's 
existing  procedure  imputes  an  interest 


credit  at  current  year  interest  rates  on  all 
revenues  received — which  would 
include  revenues  received  to  repay 
CSRS  costs.  The  effect  of  the  interest 
credit  carries  throughout  the  entire 
repayment  period. 

Regarding  the  issue  of  applying 
revenues  received  for  CSRS  expenses  to 
Southwestem's  debt,  the  application  of 
revenues  is  guided  by  DOE  Order  6120.2 
(paragraph  8c.(3))  which  states  "Annual 
revenues  will  be  first  applied  to  the 
following  recovery  of  costs  during  the 
year  in  which  they  occurred:  operation 
and  maintenance  (O&M),  purchased  and 
exchanged  power,  transmission  service 
and  other,  and  interest  expense  and  any 
appropriation  amortization  of  revenue 
bonds.  Remaining  revenues  are 
available  for  amortization*  *  *". 
Therefore,  Southwestern  applies  its 
revenues  received  to  the  CSRS  expenses 
before  it  applies  any  revenue  toward  the 
amortization  of  the  Federal  investment. 

Isolated  Proiects  and  Bundled  Rates  . 

Comments 

Southwestern  should  not  be  charging 
a  pancaked  rate  for  the  sale  and  delivery 
of  Federal  power.  Those  customers  that 
receive  Federal  power  from  isolated 
Corps  projects  should  not  be  required  to 
pay  for  transmission  and  ancillary 
services  that  they  do  not  use.  In 
addition,  those  customers  should 
receive  credit  for  incurring  costs  that  the 
typical  Southwestem  customer  does 
not.  Even  though  this  issue  was  raised 
in  Southwestem's  1997  rate  proceedings 
and  was  rejected  by  Southwestem,  the 
Secretary  of  Energy  and  the  FERC,  this 
issue  should  be  reconsidered  and  not 
viewed  as  a  binding  precedent  because 
the  regulatory  and  market  environment 
has  changed  considerably. 

Response 

Southwestem's  sales  of  Federal  power 
and  energy  are  based  on  a  "postage- 
stamp"  type  rate,  which  is  based  on  the 
financial  integration  of  all  the  projects 
marketed  under  the  Integrated  System, 
as  well  as  various  components  of 
Southwestem's  transmission  system. 
The  capacity  rate  for  all  Federal  power 
customers  includes  a  transmission 
component  and  the  two  required 
ancillary  services.  This  rate  has  been  set 
to  assure  that  Southwestem  charges 
itself  the  same  rates  it  charges  for  the 
use  of  the  transmission  system  for 
wheeling  non-Federal  power.  The 
customers  which  receive  the  outpiit  of 
Corps  of  Engineers  projects  that  are 
presently  electrically  isolated  from 
Southwestem's  primary  interconnected 
system  requested  integration  of  such 
projects  into  the  Integrated  System  to 
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receive  that  system's  benefits,  including 
lower  costs.  In  addition,  such  customers 
receive  a  niunber  of  benefits  from  their 
project  sales  which  other  Federal 
customers  do  not,  such  as  overload 
capacity,  condensing,  greater  scheduling 
flexibility,  and  an  exclusion  bom 
paying  the  Purchased  Power  Adder. 
Such  projects  also  include  components 
of  Southwestem's  transmission  system 
and  switchyard  facilities  used  to  deliver 
power  and  energy  from  the  dams. 
Revenues  from  All  sales  within  the 
Integrated  System  are  applied  toward 
repayment  of  all  Federal  investment  for 
all  projects,  regardless  of  their  electrical 
integration  status.  

Southwestem  is  not  required  by  FERC 
Order  No.  888  or  Order  No.  2000  to  offer 
imbimdled  services  to  its  customers. 
Section  5  of  the  Flood  Control  Act  of 
1944  sets  forth  the  statutory 
requirements  for  the  sale  and  delivery  of 
Federal  power  and  energy.  Furthermore, 
based  on  DOE  policy,  "each  of  the 
PMAs  that  own  transmission  facilities 
will  publish  generally  applicable  open 
access  wholesale  transmission  tariffs 
and  will  take  service  itself  imder  such 
tariffs.  The  tariffs  will  include  rates, 
terms,  and  conditions,  and  will  offer 
transmission  services,  including 
ancillary  services,  to  all  entities  eligible 
to  seek  a  transmission  order  under 
section  211  of  the  Federal  Power  Act 
*  *  *"  Southwestem  has  complied 
with  this  policy  in  separating  its  non- 
Federal  transmission  service  and  to 
provide  for  ancillary  services. 

Even  though  Southwestem  agrees  that 
the  electric  industry  has  changed 
considerably  since  1997,  the  conditions 
and  points  raised  related  to  this  issue 
are  the  same  as  were  espoused  in  1997. 
Upon  review,  there  does  not  appear  to 
be  any  overriding  factor  that  compels 
Southwestem  to  change  its  previous 
determination  that  those  customers  do 
benefit  from  the  treatment  of  the 
transmission  system  and  related 
facilities  and  the  power  rate  charged  to 
the  customers  reflects  such  benefits.  The 
parties  expressing  these  concerns 
voluntarily  and  knowingly  entered  into 
long-term  contractual  arrangements  to 
receive  the  benefits  of  these  projects  at 
integrated  system  rates.  We  find  it 
disingenuous  to  now  seek  through  the 
rate  development  process  to  overturn 
what  was  done  for  their  benefit  through 
mutually  agreeable  bi-lateral  contracts. 

Operational  Efficiencies 

Comments 

Southwestem  management  should 
commit  to  incorporate  any  operational 
efficiencies  that  would  reduce  the 
magnitude  of  the  rate  increase.  Such 


efficiencies  should  be  fully  discussed  as 
part  of  the  Power  Repayment  Study. 
Overstatement  of  revenue  requirements 
can  tempt  management  to  operate  less 
efficiently  than  might  otherwise  have 
been  possible. 

Response 

Southwestem  agrees  that  it  should 
incorporate  all  efficiencies  available 
into  its  day-to-day  operations  to 
accomplish  the  requirements  of  Section 
5  of  the  Flood  Control  Act  of  1944  for 
Southwestem  to  maintain  "the  lowest 
possible  rates  to  consiuners  consistent 
with  soimd  business  principles." 
Southwestem's  Power  Repayment 
Studies  are  developed  annually  to 
recover  its  costs  to  help  accomplish  that 
requirement  and  not  to  specifically 
identify  efficiencies  that  have  been 
instituted  by  the  agency  throughout  the 
year.  Southwestem  continually  strives 
to  incorporate  efficiencies  in  its 
operational  activities.  One  example  of 
such  efficiencies  can  be  illustrated  by 
the  niunber  of  full-time  employees 
(FTE)  employed  by  Southwestem.  Even 
with  the  same  niunber  of  customers  and 
a  significantly  changing  industry,  the 
FTE  for  1997  was  193  while  the  FTE  in 
2001  was  178.  Another  example  of 
Southwestem's  attention  to  efficient 
operation  may  be  reflected  in  the  rates 
themselves.  The  average  rates  charged 
by  Southwestem  for  energy  or 
transmission  are  the  lowest  in  the  region 
and  vfiW  continue  to  be  so  even  if  this 
proposed  rate  increase  is  implemented. 
Furthermore,  most  of  the  increase  in 
this  proposed  rate  increase  comes  bom 
costs  outside  of  Southwestem's  direct 
control.  Those  costs  include  Corps  of 
Engineers  costs,  salary  increases 
determined  by  Congress  and  charges  for 
imfunded  civil  service  retirement 
system  costs. 

Unlike  many  other  utilities, 
Southwestem's  management  has  no 
incentive  to  raise  rates  to  allow  them  to 
operate  less  efficiently.  Revenues 
received  from  sales  of  power  and  other 
services  are  deposited  directly  into  the 
U.S.  Treasury  and  are  credited  toward 
the  repayment  of  the  hydropower 
system  costs.  There  are  no  additional 
revenues  for  Southwestem's 
management  to  use  from  higher  rates 
because  operating  costs  are  obtained 
through  a  separate  Congressional 
appropriation  process  which  is  not 
directly  related  to  higher  or  lower  rates. 

Other  Issues 

Other  issues  are  discussed  in  the 
Administrator's  Record  of  Decision. 


Availability  of  Information 

Information  regarding  this  rate 
proposal  including  studies,  comments 
and  other  supporting  material,  is 
available  for  public  review  and 
comment  in  the  offices  of  Southwestem 
Power  Administration,  One  West  Third 
Street,  Tulsa,  OK  74101. 

Administrator's  Certification 

The  August  2002  Revised  Power 
Repayment  Study  indicates  that  the 
increased  power  rates  will  repay  all 
costs  of  the  Integrated  SysTem  including 
amortization  of  the  power  investment 
consistent  with  the  provisions  of 
Department  of  Energy  Order  No.  RA 
6120.2.  In  accordance  with  Delegation 
Order  No.  00-037.00,  December  6,  2001. 
and  Section  5  of  the  Flood  Control  Act 
of  1944,  the  Administrator  has 
determined  that  the  proposed  System 
rates  are  consistent  with  applicable  law 
and  the  lowest  possible  rates  consistent 
with  sound  business  principles. 

Environment 

The  environmental  impact  of  the 
proposed  System  rates  was  evaluated  in 
consideration  of  DOE's  guidelines  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  and  was  determined  to  fall  within 
the  class  of  actions  that  are  categorically 
excluded  from  the  requirements  of 
preparing  either  an  Environmental 
Impact  Statement  or  an  Environmental 
Assessment 

Order 

In  view  of  the  foregoing  and  pursuant 
to  the  authority  delegated  to  me  the 
Secretary  of  Energy,  I  hereby  confirm, 
approve  and  place  in  effect  on  an 
interim  basis,  effective  October  1.  2002, 
the  following  Southwestem  System  Rate 
Schedules  which  shall  remain  in  effect 
on  an  interim  basis  through  September 
30,  2006,  or  until  the  FERC  confirms 
and  approves  the  rates  on  a  final  basis. 

Dated:  September  18.  2002. 
Spencer  Abraham, 
Secretary. 
(FR  Doc.  02-24863  Filed  9-30-02;  8:45  am) 
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summary:  The  Secretary  of  Energy 
acting  under  sections  301(b),  302(a), 
402(e),  641,  642,  643,  and  644,  of  the 
Department  of  Energy  Organization  Act 
(P.  L.  95-91)  has  approved  and  placed 
into  effect  on  an  interim  basis  Rate 
Order  No.  SWPA-49  which  decreases 
the  power  rate  for  the  Sam  Rayburn 
Dam  Project  (Rayburn)  pursuant  to  the 
following  Sam  Rayburn  Dam  Rate 
Schedule: 

Rate  Schedule  SRI>-02.  Wholesale  Rates 
for  Hydro  Power  and  Energy  Sold  to  Sam 
Rayburn  Dam  Elgctric  Cooperative,  Inc., 
(Contract  No.  DE-PM75-92SW00215) 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Forrest  E.  Reeves,  Assistant 
Administrator,  Office  of  Corporate 
Operations,  Southwestern  Power 
Administration,  Department  of  Energy, 
One  West  Third  Street,  Tulsa,  OK 
74103,  (918)  595-6696, 
gene.reeves@svv7ja.gov. 

SUPPLEMENTARY  INFORMATION:  The 
existing  hydroelectric  power  rate  for  the 
Rayburn  project  is  $2,077,632  per  year. 
The  rate  was  approved  on  a  final  basis 
by  the  Federal  Energy  Regulatory 
Conunission  on  October  22,  2001,  for 
the  period  October  1,  2001,  through 
September  30,  2005.  The  FY  2002 
Rayburn  Power  Repayment  Studies 
indicate  the  need  for  a  decrease  in  the 
annual  rate  of  $64,608,  or  3.1  percent 
beginning  October  1,  2002. 

The  Administrator,  Southwestern 
Power  Administration  (Southwestern) 
has  followed  Title  10,  Part  903  Subpart 
A,  of  the  Code  of  Federal  Regulations, 
"Procediues  for  Public  Participation  in 
Power  and  Transmission  Rate 
Adjustments  and  Extensions"  (Part  903) 
in  connection  with  the  proposed  rate 
schedule.  On  May  21,  2002, 
Southwestern  published  notice  in  the 
Federal  Register,  67  FR  35805,  of  a  90- 
day  comment  period,  together  with  a 
Public  Information  Forum  and  a  Public 
Comment  Forum,  to  provide  an 
opportunity  for  customers  and  other 
interested  members  of  the  public  to 
review  and  comment  on  a  proposed  rate 
decrease  for  the  Rayburn  project.  Both 
public  forums  were  canceled  when  no 
one  expressed  an  intention  to 
participate.  Written  comments  were 
accepted  through  August  19,  2002.  Only 
one  comment  was  received  from  Gillis 
&  Angley,  Counselors  at  Law,  on  behalf 
of  Sam  Rayburn  Dam  Electric 
Cooperative,  Inc.  (SRDEC),  which  stated 
that  SRDEC  (the  sole  customer)  had  no 
objection  to  the  proposed  rate 
adjustment. 

Information  regarding  this  rate 
proposal,  including  studies  and  other 
supporting  material,  is  available  for 
public  review  and  comment  in  the 
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offices  of  Southwestern  Power 
Administration,  Suite  1400,  One  West 
Third  Street,  Tulsa,  Oklahoma  74103. 
Following  review  of  Southwestem's 
proposal  within  the  Department  of 
Energy,  I  approved  Rate  Order  No. 
SWPA-49,  which  decreases  the  existing 
Rayburn  rate  to  $2,013,024  per  year  for 
the  period  October  1,  2002,  through 
September  30,  2006. 

Dated:  September  18,  2002. 
Spencer  Abraham, 

Secretary. 

[Rate  Order  No.  SWPA-^9l 

In  the  matter  of. 

Order  Confirming,  Approving  and 
Placing  Decreased  Power  Rate  Schedule 
in  Efiect  on  an  Interim  Basis 

Pursuant  to  sections  301(b),  302(a), 
402(e),  641,  642,  643,  and  644,  of  the 
Department  of  Energy  Organization  Act, 
Public  Law  95-91,  the  functions  of  the 
Secretary  of  the  Interior  and  the  Federal 
Power  Commission  under  Section  5  of 
the  Flood  Control  Act  of  1944, 16  U.S.C. 
825s,  for  the  Southwestern  Power 
Administration  (Southwestern)  was 
transferred  to  and  vested  in  the 
Secretary  of  Energy.  By  Delegation 
Order  No.  0204-108.  effective  December 
14, 1983,  48  FR  55664,  the  Secretary  of 
Energy  delegated  to  the  Deputy 
Secretary  of  Energy  on  a  non-exclusive 
basis  the  authority  to  confirm,  approve 
and  place  power  and  transmission  rates 
into  efi^ect  on  an  interim  basis,  and 
delegated  to  the  Federal  Energy 
Regulatory  Commission  (FERC)  on  an 
exclusive  basis  the  authority  to  confirm, 
approve  and  place  in  effect  on  a  final 
basis,  or  to  disapprove  power  and 
transmission  rates.  Amendment  No.  1  to 
Delegation  Order  No.  0204-108, 
effective  May  30, 1986.  51  FR  19744. 
revised  the  delegation  of  authority  to 
confirm,  approve  and  place  into  effect 
on  an  interim  basis  power  and 
transmission  rates  by  delegating  such 
authority  to  the  Under  Secretary  of 
Energy.  This  delegation  was  reassigned 
to  the  Deputy  Secretary  of  Energy  by 
Department  of  Energy  (DOE)  Notice 
1110.29,  dated  October  27, 1988,  and 
clarified  by  Secretary  of  Energy  Notice 
SEN-10-89,  dated  August  3.  1989,  and 
subsequent  revisions.  By  Amendment 
No.  2  to  Delegation  Order  No.  0204-108. 
effective  August  23, 1991,  56  FR  41835. 
the  Secretary  of  the  Department  of 
Energy  delegated  to  the  Assistant 
Secretary,  Conservation  and  Renewable 
Energy,  the  authority  which  was 
previously  delegated  to  the  Deputy 
Secretary  in  that  Delegation  Order.  By 
Amendment  No.  3  to  Delegation  Order 
No.  0204-108,  effective  November  10, 
1993,  the  Secretary  of  Energy  re- 


delegated  to  the  Deputy  Secretary  of 
Energy,  the  authority  to  confirm, 
approve  and  place  into  effect  on  an 
interim  basis  power  and  transmission  ■ 
rates  of  the  Power  Marketing 
Administrations.  By  notice,  dated  April 
15. 1999,  the  Secretary  of  Energy 
rescinded  the  authority  of  the  Deputy 
Secretary  of  Energy  under  Delegation 
Order  No.  0204-108.  By  Delegation 
Order  No.  0204-172.  effective 
November  24, 1999,  the  Secretary  of 
Energy  again  provided  interim  rate 
approval  authority  to  the  Deputy 
Secretary  of  Energy.  Pursuant  to 
Delegation  Order  No.  00-037.00, 
effective  December  6,  2001,  authority  is 
delegated  to  the  Deputy  Secretary  of 
Energy  for  interim  rate  approval  and  to 
the  Federal  Energy  Regulatory 
Commission  for  final  rate  approval. 
Delegation  Order  No.  0204-108  is  no 
longer  applicable  to  rates  filed  by  the 
Power  Marketing  Administrations. 
While  presently  there  is  no  Deputy 
Secretary;  the  Secretary  of  Energy 
possesses  the  necessary  authority  to 
approve  rates. 

Background 

The  Sam  Rayburn  Dam  Project 
(Raybiim)  is  located  on  the  Angelina 
River  in  the  State  of  Texas  in  the  Neches 
River  Basin.  Since  the  beginning  of  its 
operation  in  1965,  it  has  been  marketed 
as  an  isolated  project,  under  contract 
with  Sam  Rayburn  Dam  Electric 
Cooperative,  Inc.  (Contract  No.  DE- 
PM75-92SW0O215). 

In  the  Federal  Energy  Regulatory 
Commission  (FERC)  Docket  No.  EFOl-  - 
4021-000,  issued  October  22.  2001,  for 
the  period  October  1.  2001,  through 
September  30,  2005,  the  FERC 
confirmed  and  approved  the  current 
annual  Sam  Rayburn  Dam  rate  of 
$2,077,632. 

Discussion 

Southwestem's  FY  2002  Current 
Power  Repayment  Study  (PRS)  indicates 
that  the  existing  annual  power  rate  of 
$2,077,632  did  not  represent  the  lowest 
possible  rate  needed  to  meet  cost 
recovery  criteria.  The  reduced  revenue 
requirement  is  due  to  a  decrease  in  the 
Corps  of  Engineers  (Corps)  and 
Southwestern  operations  and 
maintenance  expenses.  The  Revised 
PRS  indicates  that  a  decrease  in  annual 
revenues  of  $64,608  beginning  in  FY 
2003  is  sufficient  to  accomplish 
repajmaent  of  the  Federal  investment  in 
the  required  number  of  years. 
Accordingly,  Southwestern  developed  a 
proposed  rate  schedule  based  on  that 
decreased  revenue  requirement. 

Title  10,  part  903,  Subpart  A  of  the 
Code  of  Federal  Regulations, 
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"Procedures  for  Public  Participation  in 
Power  and  Transmission  Rate 
Adjustment,"  has  been  followed  in 
connection  with  the  proposed  rate 
adjustment.  More  specifically, 
opportunities  for  public  review  and 
comment  during  a  90-day  period  on  the 
proposed  Rayburn  power  rate  were 
announced  by  notice  published  in  the 
Federal  Re^er,  May  21.  2002,  67  FR 
35805.  A  Public  Information  Forum  was 
scheduled  to  be  held  Jime  6.  2002.  and 
a  Public  Comment  Forum  was 
scheduled  to  be  held  July  10.  2002.  both 
in  Tulsa.  Oklahoma.  Both  fonmis  were 
canceled  as  no  one  expressed  an  intent 
to  participate.  Written  comments  were 
due  by  August  19.  2002.  Southwestern 
provided  notice  of  the  Federal  Register, 
"^  together  with  supporting  data,  to  the 
customer  and  interested  parties  for 
review  and  comment  during  the  formal 
period  of  public  participation.  In 
addition,  prior  to  the  formal  90-day 
public  participation  process. 
Southwestern  met  with  the  customer 
and  the  customer  representative  to 
discuss  the  preliminary  information  on 
the  proposed  rate  adjustment.  Only  one 
formal  comment  was  received  from 
Gillis  &  Angley,  Counsellors  at  Law,  on 
behalf  of  Sam  Rayburn  Dam  Electric 
Cooperative.  Inc.  (SRDEC).  which  stated 
that  SRDEC  (the  sole  customer)  had  no 
objection  to  the  proposed  rate 
adjustment. 

Upon  conclusion  of  the  comment 
period  in  August  2002.  Southwestern 
finalized  the  Power  Repayment  Study 
and  rate  schedule  for  the  proposed 
aimual  rate  of  $2,013,024  which  is  the 
lowest  possible  rate  needed  to  satisfy 
repayment  criteria.  This  rate  represents 
an  aimual  decrease  of  3.1  percent. 

Information  regarding  this  rate 
decrease,  including  studies  and  other 
supporting  material,  is  available  for 
public  review  and  comment  in  the 
offices  of  Southwestern  Power 
Administration,  One  West  Third  Street, 
Tulsa,  Oklahoma  74103. 

Comments  and  Responses 

Southwestern  received  one  written 
comment  in  which  the  customer 
representative  expressed  no  objection  to 
the  proposed  rate  adjustment. 

Other  Issues 

There  were  no  other  issues  raised 
diiring  the  informal  meeting  or  during 
the  formal  public  participation  period. 

Administrator's  Certification 

The  FY  2002  Revised  Rayburn  PRS 
indicates  that  the  aimual  power  rate  of 
$2,013,024  will  repay  all  costs  of  the 
project,  including  amortization  of  the 
power  investment  consistent  with 


provisions  of  the  Department  of  Energy 
(DOE)  Order  No. 

RA  6120.2.  In  accordance  with 
Delegation  Order  No.  00-037.00, 
December  6.  2001.  and  Section  5  of  the 
Flood  Control  Act  of  1944,  the 
Administrator  has  determined  that  the 
proposed  Rayburn  power  rate  is 
consistent  with  applicable  law  and  the 
lowest  possible  rate  consistent  with 
soimd  business  principles. 

EnTironment 

The  enviroimiental  impact  of  the  rate 
decrease  proposal  was  evaluated  in 
consideration  of  DOE's  guidelines  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act.  10  CFR  part  1021,  and  was 
determined  to  Ml  within  the  class  of 
actions  that  are  categorically  excluded 
irom  the  requirements  of  preparing 
either  an  Environmental  Impact 
Statement  or  an  Environmental 
Assessment. 

Order 

In  view  of  the  foregoing  and  piusuant 
to  the  authority  delegated  to  me.  I 
hereby  confirm,  approve  and  place  in 
effect  on  an  interim  basis,  for  the  period 
October  1.  2002.  through  September  30. 
2006.  the  annual  Sam  Rayburn  Dam 
Rate  of  $2,013,024  for  the  sale  of  power 
and  energy  bom  Sam  Rayburn  Dam  to 
the  Sam  Rayburn  Electric  Cooperative. 
Inc.,  under  Contract  No.  DE-PM75- 
92SW00215,  dated  October  7. 1992. 

Dated:  September  18,  2002. 
Spencer  Abraham, 
Secretary. 

(FR  Doc.  02-24864  Filed  9-30-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Western  Area  Power  Admlnletratton 

ModMcallon  and  Construction  of 
Transmission  Lines  for  the  U.S.  93 
Hoover  Dam  Bypass  Pro)ect  (DOE/EIS- 
0352) 

agency:  Western  Area  Power 
Administration,  DOE. 
ACTION:  Record  of  Decision. 

SUMMARY:  The  Federal  Highway 
Administration  (FHWA)  prepared  an 
Environmental  Impact  Statement  (EIS) 
for  construction  of  a  new  segment  of 
U.S.  Highway  93  for  the  purpose  of 
improving  congestion  and  hazardous 
vehicle/pedestrian  conflicts  where  the 
highway  crosses  the  Colorado  River  over 
Hoover  Dam.  As  a  cooperating  agency 
for  the  EIS.  Western  Area  Power 
Administration  (Western)  proposed 


modifications  to  its  transmission  system 
and  facilities  to  accommodate  the 
construction  of  the  new  highway  and 
bridge  spanning  the  Colorado  River. 
With  this  Record  of  Decision  (ROD). 
Western  is  adopting  the  FHWA  EIS  and 
announcing  its  decision  to  modify  its 
transmission  system  to  accommodate 
the  new  highway  segment.  Western's 
decision  for  its  action  considered  the 
environmental  ramifications  of  the  U.S. 
93  Hoover  Dam  Bypass  Project  (Project). 
Western  will  ensure  that  its 
responsibilities  under  the  National 
Historic  Preservation  Act  (NHPA)  and 
the  Endangered  Species  Act  (ESA)  are 
met  before  the  modifications  are 
implemented. 

FOn  FURTHER  INFORMATION  CONTACT:  Mr. 

John  Holt,  Environment  Manager,  Desert 
Southwest  Customer  Service  Region, 
Western  Area  Power  Administration. 
P.O.  Box  6457.  Phoenix,  AZ  85005. 
telephone  (602)  352-2592,  e-mail 
holt@wapa.gov.  Copies  of  the  EIS  and 
the  FHWA  ROD  are  available  from  Dave 
Zanetell,  I*roject  Manager,  Federal 
Highway  Administration,  555  Zang 
Street.  HFL-16.  Lakewood.  CO  80228. 
telephone  (303)  716-2157.  For 
information  about  the  Department  of 
Energy  (DOE)  National  Environmental 
Policy  Act  (NEPA)  process,  contact  Ms. 
Carol  M.  Borgstrom,  Director,  NEPA 
Policy  and  Compliance,  EH-42.  U.S. 
Department  of  Energy,  1000 
Independence  Avenue  SW., 
Washington,  DC  20585,  telephone  (202) 
586-4600  or  (800)  472-2756. 
SUPPI.EMENTARY  INFORMATION:  FHWA 
was  the  lead  agency  for  the  Project  EIS 
(FHWA-AZNV-EIS-98-03-01;  Final 
dated  January  2001).  Western  was 
designated  a  cooperating  agency  foe  the 
Project  EIS  by  the  FHWA  on  November 
27,  1998.  After  an  independent  review 
of  the  Final  FHWA  EIS.  Western 
concluded  that  its  comments  and 
suggestions  have  been  satisfied  and  with 
this  notice,  is  adopting  the  FHWA  EIS 
for  its  participation  in  the  Project. 
Western's  EIS  number  is  DOE/EIS-0352. 

The  FHWA  released  its  ROD  on  the 
Project  in  March  2001  and  selected  the 
Sugarloaf  Moimtain  route  as  its 
preferred  alternative.  The  Sugarloaf 
Moimtain  Alternative  consists  of 
construction  of  a  new  bridge  and 
highway  access  across  the  Colorado 
River  in  the  vicinity  of  Hoover  Dam. 
The  new  bridge  and  highway  will 
eliminate  truck  traffic  and  other 
through-traffic  over  Hoover  Dam.  The 
Project  is  located  in  Clark  County, 
Nevada,  and  Mohave  County,  Arizona, 
and  lies  entirely  on  Federal  lands, 
including  the  Lake  Mead  National 
Recreation  Area  (administered  by  the 


61620 


Federal  Register / Vol.  67,  No.  190 /Tuesday,  October  1,  2002 /Notices 


National  Park  Service)  and  the  Hoover 
Dam  Reservation  Area  (administered  by 
the  U.S.  Bureau  of  Reclamation).  The 
Sugarloaf  Mountain  Alternative  crosses 
the  Colorado  River  about  1 ,500  feet 
downstream  from  Hoover  Dam  and 
requires  construction  of  approximately 
2.2  miles  of  highway  approach  in 
Nevada,  a  1.700- foot-long  bridge,  and  a 
1.1 -mile  highway  approach  in  Arizona. 
The  EIS  addresses  Uie  effects  of  the 
Project,  including  modification  of 
Western's  transmission  system. 

Western  has  decided  to  modify  the 
current  transmission  system 
configiuation  including  substation 
terminal  work,  and  remove  the  Arizona 
and  Nevada  (A&N)  Switchyard  to 
accommodate  the  new  highway  segment 
and  bridge.  Modifications  to  Western's 
transmission  system  will  occiu-  in  two 
phases.  The  modifications  for  the  first 
phase  include:  (a)  Rebuilding 
approximately  2.6  [total)  miles  of  the 
Hoover-Mead  No.  6  (single  circuit)  and 
No.  7  (double  circuit)  230-kilovolt  (kV) 
Transmission  Lines  (removing  electrical 
equipment,  conductors,  overhead 
ground  wires:  replacing  lattice  steel 
structures  with  steel  poles;  and 
installing  conductors,  overhead  ground 
wire,  insulators,  and  miscellaneous 
transmission  line  hardware);  (b) 
Removing  conductors  and  overhead 
ground  wires  and  insulator  assemblies 
for  approximately  1.2  (total)  miles  of  the 
existing  Arizona-Nevada  Circuits  1 1  and 
12  230-kV  Transmission  Lines  between 
the  Hoover  Dam  to  the  A&N  Switchyard; 
(c)  Constructing  approximately  0.3 
miles  of  single  circuit  230-kV 
transmission  line  connecting  Southern 
California  Edison  Circuit  No.  10  to  the 
A&N  Switchyard  and  to  the  Hoover  Dam 
Power  Plant;  and  (d)  Modifying 
transmission  line  connections  at  the 
Hoover  Dam  Power  Plant  yard  and  A&N 
Switchyard  to  accommodate  the  new 
configurations.  Terminal  work  will 
include  replacing  surge  arresters  and 
associated  steel  supports.  Other  first 
phase  modifications  may  be  required 
based  on  final  design.  Phase  one  would 
be  complete  by  spring  2003. 

Modifications  for  the  second  phase 
include  the  removal  of  the  A&N 
Switchyard  and  the  upgrade  of  the 
Hoover-Mead  transmission  line.  The 
impacts  of  the  removal  of  the  A&N 
Switchyard  were  evaluated  as  part  of 
the  EIS.  The  removal  of  the  A&N 
Switchyard  will  dictate  upgrades  to 
existing  transmission  lines  that  connect 
at  the  switchyard  and  nm  to  the  Mead 
substation  (Hoover-Mead  Transmission 
Line  Upgrade).  The  need  for  this 
transmission  line  upgrade  was  part  of 
the  transmission  reconfigiiration  options 
evaluated  in  the  Final  EIS,  but  since  the 


final  configiu^tion  was  dependent  upon 
the  FHWA's  decision,  this  upgrade  was 
not  fully  evaluated  in  the  EIS.  Phase  two 
is  scheduled  for  completion  in  spring 
2004. 

The  FHWA  determined  that  the 
Sugarloaf  Mountain  Alternative  is  the 
environmentally  preferable  alternative 
and  evaluated  the  social,  economic,  and 
environmental  impacts  to  the  affected 
area  in  the  EIS.  Where  the  impact  from 
Western's  action  was  addressed  as  a 
subset  of  the  overall  Project  impacts,  the 
EIS  serves  as  Western's  environmental 
review.  For  the  Hoover-Mead 
Transmission  Line  Upgrade,  where  the 
impacts  from  Western's  action  were  not 
addressed  pending  final  Project  design. 
Western  will  prepare  a  separate 
Environmental  Assessment  (EA). 
Western  will  complete  the  EA, 
including  cultiural  and  endangered 
species  consultations,  prior  to  its 
implementation. 

The  EIS  impact  analysis  concluded 
that,  with  mitigation  measures,  most 
impacts  from  the  Project  would  not  be 
significant.  There  would  be  significant 
unavoidable  visual  impacts  to  several 
historic  properties  and  Traditional 
Cultural  Properties  (TCP^).  including 
the  Hoover  Dam  National  Historic 
Landmark  and  the  Gold  Strike  Canyon 
and  Sugarloaf  Mountain  TCPs.  Other 
historic  sites  or  features  would  be 
affected  or  potentially  affected  by  the 
Project,  including  some  elements  of  the 
transmission  system  not  owned  by 
Western  (the  Nevada  State  Switchyard, 
the  Metropolitan  Water  District 
Switcl^rard,  and  the  Southern  California 
Edison  Switchyard),  as  well  as  the 
transmission  towers  and  lines  in 
Arizona  and  Nevada  and  the  A&N 
Switchyard  that  would  be  affected  by 
Western's  action.  The  FHWA  has 
consulted  with  the  State  Historic 
Preservation  Office,  the  Advisory 
Council  on  Historic  Preservation  and 
Native  American  tribes.  A  Programmatic 
Agreement  (PA)  and  treatment  plan  was 
developed  for  avoidance,  minimization, 
and  mitigation  of  adverse  effects  to 
historical  and  cultural  properties. 
Western  is  a  signatory  to  the  PA.  The 
FHWA  is  required  to  complete  historic 
documentation  of  facilities  affected  by 
the  Project  as  described  in  the  PA. 
Western  will  ensure  that  its 
responsibilities  under  the  NHPA  are  met 
before  its  action  is  implemented. 

There  will  be  no  air,  noise,  land  use, 
or  socioeconomic  impacts  stemming 
from  phase  one  of  Western's  action.  For 
the  Project  as  a  whole,  there  will  be  no 
long-term  impacts  to  air  quality.  Noise 
levels  would  be  elevated  during 
construction  due  to  construction  traffic 
and  blasting.  Some  recreational 


activities  would  be  restricted  during 
construction  for  safety  purposes,  but 
there  are  no  long-term  impacts  to  the 
general  uses  of  the  area.  Since  the 
Project  area  is  located  in  a  currently 
unpopulated  area,  no  minority  or  low- 
income  groups  live  in  the  area; 
therefore,  no  disproportionately  high 
and  adverse  human  health  or 
environmental  effects  on  minority  and 
low-income  groups  is  anticipated. 

The  U.S.  Fish  and  Wildlife  Service 
issued  a  Biological  Opinion  for  the 
Project,  which  determined  that  the 
Project  is  not  likely  to  adversely  affect 
the  bald  eagle  (Haliaeetus 
leucocephalus],  razorback  sucker 
[Xyrauchen  texanus),  southwestern 
willow  flycatcher  (Empodonax  traillii 
extimus),  bonytail  chub  {Gila  elegans), 
or  Devil's  Hole  pupfish  (Cyprinodon 
diabolis),  which  are  federally  listed 
endangered  species.  The  Sugarloaf 
Mountain  Alternative  may  affect  the 
desert  tortoise,  a  Federally-listed 
threatened  species.  The  Biological 
Opinion  provides  mitigation  to  avoid 
harm  to  the  desert  tortoise.  Western  will 
ensiue  that  its  responsibilities  under  the 
ESA  are  met  before  the  transmission 
line  modifications  are  implemented. 

Other  species  of  concern  affected  by 
the  Project  include  the  desert  bighorn 
sheep  [Ovis  canidensis  nelsoni),  banded 
Gila  monster  [Heloderma  suspectum 
cinctum),  Yuma  puma  (mountain  lion) 
[Felis  concohr  growni),  and  bicolored 
penstemon  [Penstemon  bicolor  ssp. 
mseus).  Western  is  adopting  the 
mitigation  measures  in  the  Final  EIS 
and  the  terms  and  conditions  identified 
in  the  FHWA  Biological  Opinion  for 
reducing  impacts  to  these  species. 

While  the  Colorado  River  itself  is  in 
an  area  subject  to  flooding,  the  Project 
area  is  considered  to  be  in  an  area  of 
minimal  or  moderate  risk  of  flooding. 
There  are  no  wetlands  in  the  Project 
area.  Construction  impacts  to  water 
quality  will  primarily  be  from  runoff 
from  new  cut  and  fill  slopes  and 
construction  roads.  Western 
construction  activities  may  impact 
water  quality;  therefore,  it  is  adopting 
mitigation  measures  specified  in  the  EIS 
to  minimize  these  impacts. 

The  A&N  Switchyard  will  be  removed 
as  part  of  Western's  phase  two  action. 
The  site  may  contain  soil  contaminated 
with  polychlorinated  biphenyls  (PCBs). 
Prior  to  any  construction  activities, 
contaminated  soil  will  be  identified, 
removed,  and  properly  disposed  of  in 
accordance  with  the  Resource 
Conservation  and  Recovery  Act,  and 
other  applicable  or  relevant  and 
appropriate  requirements. 
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Description  of  Alternatives 

Construction  of  the  FHWA  preferred 
alternative  will  require  removal  and 
modification  of  Western's  transmission 
system.  Western  evaluated  seven 
preliminary  electrical  transmission 
reconfiguration  options  as  part  of  the 
EIS.  All  options  require  removal  of 
existing  spans  and  towers  and 
construction  of  new  spans.  Three  of  the 
options  would  require  removal  of  the 
existing  A&N  Switchyard  and  replacing 
a  single-phase  circuit  with  a  double- 
phase  circuit  to  the  Mead  Substation 
(phase  two).  Additionally,  the  Sugarloaf 
■  Mountain  Alternative  requires  a 
realignment  of  two  of  the  Hoover-Mead 
transmission  lines  to  accommodate  the 
new  highway  alignment. 

Western  determined  the  best 
engineering  approach  for  the  phase  one 
and  two  modifications  discussed  above 
based  on  an  evaluation  of  the  electrical 
conditions  on  the  transmission  lines 
and  switchyards  and  current 
transmission  line  construction  and 
electrical  standards. 

The  No  Action  Alternative  was 
evaluated  in  the  EIS  and  foimd  to  not 
meet  the  Project  purpose  and  need. 

Mitigation  Measures 

The  Final  EIS  identified  mitigation 
measures  needed  to  reduce  the  impacts 
of  the  Project.  The  specific  measures  are 
discussed  in  the  FHWA  ROD  on  pages 
22  to  35  and  in  Chapter  3  of  the  EIS. 
Western  is  adopting  those  measures  that 
are  applicable  to  its  action  and  will 
issue  a  Mitigation  Action  Plan  (MAP) 
prior  to  any  construction  activities  that 
will  address  the  adopted  and  standard 
mitigation  measiuBS.  Some  of  the 
measures  include  restricting  vehicular 
traffic  to  existing  access  roads  or  public 
roads,  recontouring  and  reseeding 
disturbed  areas,  environmental 
awareness  training  for  all  construction 
and  supervisory  personnel,  and 
mitigation  of  radio  and  television 
interference  generated  by  transmission 
lines.  Long-term  operations  of  the 
transmission  line  will  follow  Western's 
standard  operating  procedures  and  will 
not  be  affected  by  this  action.  The 
mitigation  that  applies  to  the 
construction  of  the  new  lines  and  the 
upgrading  of  the  existing  lines  includes 
the  following  provisions: 

1.  Protection  of  the  desert  tortoise  and 
banded  Gila  monster  through 
compliance  with  the  FHWA  Biological 
Opinion. 

2.  Protection  of  Cultural  and 
Historical  resources  as  signators  to  the 
Programmatic  Agreement. 

3.  Adoption  of  mitigation  measures  as 
specified  in  the  FWHA  EIS. 


4.  Monitor  actions  for  compliance 
with  Western's  standard  mitigation 
measures. 

This  ROD  has  been  prepared  in 
accordance  with  Council  on 
Environmental  Quality  regulations  for 
implementing  NEPA  (40  CFR  parts 
1500-1508)  and  DOE  Procedures  for 
Implementing  NEPA  (10  CFR  part  1021). 
Upon  approval,  the  MAP  will  be  made 
available. 

Dated:  Septeinl>er  20.  2002. 
Midiael  S.  Hacsluyio, 

Administrator. 

[PR  Doc.  02-24862  Filed  9-30-02;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7386-61 

Agtncy  Infonnation  Collection 
ActMtlM:  Submission  for  0MB 
Rsvlsw;  Commsnt  Rsqusst;  Crttsria  for 
Classlflcstlon  of  SolW  Wasts  Disposal 
Facliltiss  and  Practicss, 
Rscordkssping  and  Rsporting 
Rsquifsmsnta    40  CFR  Part  257, 
Subparts 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.],  this  dociunent  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  Criteria  for  Classification  of 
Solid  Waste  Disposal  Facilities  and 
Practices,  Recordkeeping  and  Reporting 
requirements— 40  CFR  Part  257,  Subpart 
B.  ICR  #1745.04,  OMB  Control  #2050- 
0154,  expiring  September  30,  2002.  The 
ICR  describes  the  nature  of  the 
infonnation  collection  and  its  expected 
burden  and  cost;  where  appropriate,  it 
includes  the  actual  data  collection 
instrument. 

DATES:  Comments  must  be  submiUed  on 
or  before  October  31,  2002. 
ADDRESSES:  Send  comments,  referencing 
EPA  ICR  No.  1745.04  and  OMB  Control 
No.  2050-0154,  to  Uie  following 
addresses:  Susan  Auby,  U.S. 
Environmental  Protection  Agency, 
Collection  Strategies  Division  (Mail 
Code  2822T),  1200  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20460- 
0001;  and  to  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget  (OMB), 
Attention:  Desk  Officer  for  EPA,  725 


17th  Street.  NW.,  Washington,  DC 
20503. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

a  copy  of  the  ICR  contact  Susan  Auby 
at  EPA  by  phone  at  (202)  566-1672,  by 
e-mail  at  auby.susan&epa.gov,  or 
download  off  the  Internet  at  http:// 
www.epa.gov/icr  and  refer  to  EPA  ICR 
No.  1745.04.  For  technical  questions 
about  the  ICR  contact  Paul  Cassidy  at 
703-308-7281  in  the  Office  of  Solid 
Waste. 

SUPPt-EMENTARY  INFORMATION:  Criteria 
for  Classification  of  Solid  Waste 
Disposal  Facilities  and  Practices, 
Recordkeeping  and  Reporting 
Requirements — 40  CFR  Part  257, 
Subpart  B  ,  OMB  Contit)l  No.  2050- 
0154,  EPA  ICR  No.  1745.04,  expiring 
September  30,  2002.  This  is  a  request  for 
extension  of  a  cxirrentiy  approved 
collection. 

In  order  to  effectively  implement  and 
enforce  final  changes  to  40  CFR  part 
257,  subpart  B  on  a  State  level,  owners/ 
operators  of  construction  and 
demolition  waste  landfills  that  receive 
CESQG  hazardous  wastes  will  have  to 
comply  with  the  final  reporting  and 
recordkeeping  requirements.  The  1984 
Hazardous  and  Solid  Waste 
Amendments  (HSWA)  to  the  Resource 
Conservation  and  Recovery  Act  (RCRA), 
as  amended,  mandated  that  the  U.S. 
Environmental  Protection  Agency  (EPA) 
revise  the  Criteria  for  Solid  Waste 
Disposal  Facilities  that  may  receive 
household  hazardous  wastes  and 
conditionally  exempt  small  quantity 
generator  (CESQG)  wastes.  EPA 
submitted  a  Report  to  Congress  in 
October  1988  that  assessed  the  impacts 
on  human  health  and  the  environment 
associated  with  Subtitie  D  (non- 
hazardous  waste)  units.  While  this 
study  found  that  the  revised  Criteria  for 
mimicipal  solid  waste  disposal  units 
were  necessary  to  protect  hiunan  health 
and  the  environment,  the  report  failed 
to  draw  a  conclusion  relating  to 
industrial  Subtitie  D  imits.  The  limited 
data  on  such  units  indicated  that  there 
might  be  a  basis  for  concern  and  further 
study  was  needed. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  ciurentiy  valid  OMB 
control  number.  The  OMB  control 
nimibers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 
The  Federal  Register  document 
required  under  5  CFR  1320.8(d), 
soliciting  comments  on  this  collection 
of  information  was  published  on  May  1, 
2002  (67  FR  21668);  no  comments  were 
received.  Burden  Statement:  The  annual 
public  reporting  and  record  keeping 
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burden  for  this  collection  of  information 
is  estimated  to  average  67  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Construction  and  demolition  waste 
landfill  owners/opCTators  and  State 
Agencies. 

Estimated  Number  of  Respondents: 
145. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Annual  Hour  Burden: 
9,675  hours. 

Estimated  Total  Annualized  Capital. 
OerM  Cost  Burden:  $938. 

Send  comments  on  the  Agency's  need 
'  for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  addresses  listed  above. 
Please  refer  to  EPA  ICR  No.  1745.04  and 
OMB  Control  No.  2050-0154  in  any 
correspondence. 

Dated:  September  2,  2002. 
Oscar  Morales,  i 

Director.  Collection  Strategies  Division. 
|FR  Doc.  02-24805  Filed  9-30-02;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[UT-001-0050;  FRL-7388-2] 

Adequacy  Status  of  the  Utah  County. 
Utah  PMi(,  State  Implementation  Plan 
Revision  for  Transportation 
Conformity  Purposes 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  adequacy. 

summary:  In  this  document,  EPA  is 
notifying  the  public  that  we  have  found 
that  the  motor  vehicle  emissions 
budgets  (for  2010  and  2020)  in  the  Utah 
County.  Utah  particulate  matter  of  10 


micrograms  in  size  or  smaller  (PMio) 
State  Implementation  Plan  (SIP) 
revision  submitted  on  July  3,  2002,  are 
adequate  for  conformity  purposes.  On 
March  2, 1999,  the  D.C.  Circuit  Court 
ruled  that  submitted  SIPs  cannot  be 
used  for  conformity  determinations 
until  EPA  has  affirmatively  foimd  them 
adequate.  As  a  result  of  our  finding,  the 
Mountainland  Association  of 
Governments,  the  Utah  Department  of 
Transportation,  and  the  U.S. 
Department  of  Transportation  are 
required  to  use  the  2010  and  2020  motor 
vehicle  emissions  budgets  fi-om  this 
submitted  SIP  revision  for  future 
conformity  determinations. 
DATES:  This  finding  is  effective  October 
16,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kerri  Fiedler,  Air  &  Radiation  Program 
(8P-AR),  United  States  Environmental 
Protection  Agency,  Region  8,  999  18th 
Street.  Suite  300,  Denver,  Colorado 
80202-2466,  (303)  312-6493. 

The  letter  documenting  our  finding  is 
available  at  EPA's  conformity  website: 
http://www.epa.gov/oms/transp/ 
conform/ adequacy. htm. 

SUPPLEMENTARY  INFORMATION: 
Throughout  this  document  wherever 
"we,"  "us^  or  "our"  are  used  we  mean 
EPA. 

This  action  is  simply  an 
announcement  of  a  finding  that  we  have 
already  made.  We  sent  a  letter  to  the 
Utah  Department  of  Environmental 
Quality  on  September  5,  2002  stating 
that  the  2010  and  2020  PMio  and  NOx 
motor  vehicle  emissions  budgets  in  the 
submitted  Utah  Coimty  PMio  SIP 
revision  are  adequate.  This  finding  has 
also  been  announced  on  our  conformity 
website  at  http://www.epa.gov/oms/, 
transp/conform/adequacy.htm. 

Transportation  conformity  is  required 
by  section  176(c)  of  the  Clean  Air  Act. 
Our  conformity  rule  requires  that 
transportation  plans,  programs,  and 
projects  conform  to  SIPs  and  establishes 
the  criteria  and  procedures  for 
determining  whether  or  not  they  do. 
Conformity  to  a  SIP  means  that 
transportation  activities  will  not 
produce  new  air  quality  violations, 
worsen  existing  violations,  or  delay 
timely  attainment  of  the  national 
ambient  air  quality  standards. 

The  criteria  by  which  we  determine 
whether  a  SIP's  motor  vehicle  emission 
budgets  are  adequate  for  conformity 
purposes  are  outlined  in  40  CFR 
93.118(e)(4).  Please  note  that  an 
adequacy  review  is  separate  from  our 
completeness  review,  and  it  also  should 
not  be  used  to  prejudge  our  idtimate 
approval  of  the  SIP.  Even  if  we  find  a  _ 


budget  adequate,  the  SIP  could  later  be 
"disapproved,  and  vice  versa. 

We've  described  our  process  for 
determining  the  adequacy  of  submitted 
SIP  budgets  in  a  memo  entitled, 
"Conformity  Guidance  on 
Implementation  of  March  2, 1999 
Conformity  Court  Decision,"  dated  May 
14, 1999.  We  followed  this  guidance  in 
making  our  adequacy  determination. 

Authority:  42  U.S.C.  7401  el  seq. 

Dated:  September  23.  2002. 
Robert  E.  Roberts, 
Regional  Administrator.  Region  VIII. 
IFR  Doc.  02-24916  Filed  9-30-02;  8:45  am] 
WLUNO  CODE  6580-50-«> 


ENVIRONIMENTAL  PROTECTION 
AGENCY 

[FRL-7387-7] 

EPA  Science  Advisory  Board, 
Notification  of  Public  Advisory 
Committee  Meetings  of  the 
Contaminated  Sediment  Science  Plan 
Review  Panel;  and  Notification  of 
Cancelled  Meetings  of  the  Human 
Health  Research  Strategy  Review 
Panel 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  Public  Law  92-463. 
notice  is  hereby  given  of  three  meetings 
of  the  Contaminated  Sediment  Science 
Plan  Review  Panel  (CSSP  Review  Panel) 
of  the  U.S.  Environmental  Protection 
Agency's  (EPA)  Science  Advisory  Board 
(SAB).  The  Panel  will  meet  on  the  dates 
and  times  noted  below.  All  times  noted 
are  Eastern  Time.  All  meetings  are  open 
to  the  public,  however,  seating  is 
limited  and  available  on  a  first  come 
basis.  For  teleconference  meetings, 
available  lines  may  also  be  limited. 

Important  Notice:  The  docvmient  that 
is  the  subject  of  this  SAB  review. 
Contaminated  Sediment  Science  Plan. 
June  13.  2002  draft,  is  available  on  the 
SAB  Web  site  at  http://www.epa.gov/ 
sab/panels/csspqjanel.html.  Any 
questions  concerning  the  draft 
document  should  be  directed  to  the 
program  contact  noted  below. 

Background— The  background  for  this 
review  and  the  charge  to  the  panel  were 
published  in  the  67  FR  49336,  July  30, 
2002.  The  notice  also  included  a  draft 
charge  to  the  panel,  a  call  for 
nominations  for  members  of  the  panel 
in  certain  technical  expertise  areas 
needed  to  address  the  charge  and 
described  the  process  to  be  used  in 
forming  the  panel. 
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1.  Contaminated  Sediment  Science  Plan 
Review  Panel— October  17,  2002 
Teleconfierence 

The  CSSP  Review  Panel  will  meet  on 
October  17,  2002  via  teleconference 
from  2:00  pm  to  4:00  pm  Eastern  Time. 
This  teleconference  meeting  will  be 
hosted  out  of  Conference  Room  6013, 
USEPA,  Ariel  Rios  Building  North,  1200 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20004.  The  meeting  is  open  to  the 
public,  but.  due  to  limited  space,  seating 
will  be  on  a  first-come  basis.  The  public 
may  also  attend  via  telephone,  however, 
lines  may  be  limited.  For  further 
information  concerning  the  meeting  or 
how  to  obtain  the  phone  number,  please 
contact  Mr.  Lawrence  Martin. 
Designated  Federal  Officer,  contact 
information  indicated  in  this  FR  notice. 

Purpose  of  the  Meeting — The  purpose 
of  this  public  teleconference  meeting  is 
to:  (a)  Discuss  the  charge  and  the 
adequacy  of  the  review  materials;  (b)  to 
discuss  specific  charge  assignments  to 
the  CSSP  Review  Panelists;  and  (c)  to 
clarify  specific  points  of  interest  raised 
by  the  Panelists  in  preparation  for  the 
face-to-face  meeting  to  be  held  on 
October  30-31.  2002. 

See  below  for  availability  of  review 
materials,  the  charge  to  the  review 
panel,  and  contact  information. 

2.  Contaminated  Sediment  Science  Plan 
Review  Panel— October  3(^31,  2002 
Meeting 

The  CSSP  Review  Panel  of  the 
Science  Advisory  Board  (SAB)  will 
conduct  a  public  meeting  on  October 
30-31.  2002.  The  meeting  will  begin  on 
October  30  at  8:30  am  and  adjourn  no 
later  than  5:30  pm  that  day.  On  October 
31.  2002,  the  meeting  may  begin  at  8  am 
and  adjoiun  no  later  than  5  pm.  The 
meeting  will  take  place  at  the  SAB 
Conference  Room  6013,  USEPA.  Ariel 
Rios  Building  North.  1200  Pennsylvania 
Avenue.  NW.  Washington.  DC  20004. 
The  meeting  is  open  to  the  public,  with 
the  same  provisions  identified  above  in 
#1. 

Purpose  of  the  Meeting— The  purpose 
of  this  meeting  is  to  conduct  a  review 
of  an  Agency  draft  document  entitled. 
Contaminated  Sediment  Science  Plan. 
Jtme  13.  2002  draft,  prepared  by  the  U.S. 
Environmental  Protection  Agency.  In 
particular,  the  Review  Panel  will:  (a) 
Engage  in  dialogue  with  appropriate 
officials  from  the  Agency  who  are 
responsible  for  the  Plan's  preparation; 
(b)  discuss  panelist's  written  responses 
to  elements  addressed  by  the  charge 
questions;  (c)  receive  public  comments 
as  appropriate;  and  (d)  assemble  and 
revise  written  drafts  to  complete  a  rough 
draft  written  review  of  the  Plan. 


See  below  for  availability  of  review 
materials,  the  charge  to  the  review 
panel,  and  contact  information  for  both 
meetings. 

3.  Contaminated  Sediment  Science  Plan 
Review  Panel-November  22, 2002 
Teleconference 

The  CSSP  Review  Panel  will  meet  on 
November  22.  2002  via  teleconference 
from  3:00  pm  to  5:00  pm  Eastern  Time. 
This  teleconference  meeting  will  be 
hosted  out  of  Conference  Room  6013, 
USEPA,  Ariel  Rios  Building  North.  1200 
Pennsylvania  Avenue.  NW,  Washington, 
DC  20004.  The  meeting  is  open  to  the 
public,  with  the  same  provisions 
identified  above  in  #1. 

Purpose  of  the  Meeting— The  purpose 
of  this  public  teleconference  meeting  is 
to:  (a)  Discuss  drafts  of  sections  of  the 
Panel  Report;  (b)  recommend  revisions 
to  the  Panel  Report;  and  (c)  clarify 
specific  points  of  concern  for  furdier 
discussion  and  resolution. 

The  need  for  subsequent  meetings  of 
the  Review  Panel  will  be  discussed  at 
this  meeting  and  schedules  of  any  futtire 
meetings  to  complete  review  of  this 
topic  will  be  determined.  Information 
concerning  any  futiire  public  meetings 
will  appear  in  Federal  Register  notices 
as  appropriate. 

dharge  to  the  CSSP  Review  Panel— 
The  background  to  the  charge  and  the 
charge  questions  are  located  on  the  SAB 
website  at:  http://www.epa.gov/sab/ 
panels/cssprpaneLhtml. 
FOR  FtfflTHER  INFORMATION:  To  inquire 
about  public  participation  in  the 
meetings  identified  above  please  contact 
Mr.  Lawrence  Martin,  Designated 
Federal  Officer,  CSSP  Review  Panel, 
USEPA  Science  Advisory  Board 
{1400A),  Suite  6450R,  1200 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20460;  telephone/voice  mail  at  (202) 
564-6497;  fax  at  (202)  501-0323;  or  via 
e-mail  at  martin.lawrenceQepa.gov. 
Requests  for  oral  comments  must  be  in 
writing  (e-mail,  fax  or  mail)  and  . 
received  by  Mr.  Martin  no  later  than 
noon  Eastern  Time  on  the  following 
dates:  for  the  October  17  teleconference 
call,  requests  must  be  received  by 
October  12;  for  the  October  30-31  face 
to  face  meeting,  requests  must  be 
received  by  October  25,  2002;  and  for 
the  November  22  teleconference, 
requests  must  be  received  by  November 
15,  2002. 

The  SAB  will  have  a  brief  period  (no 
more  than  10  minutes)  available  during 
the  Teleconference  meeting  for 
applicable  public  comment.  For  the 
Teleconference,  the  oral  public 
comment  period  will  be  divided  among 
the  speakers  who  register.  At  the 
October  30-31  face  to  fiace  meeting,  the 


oral  public  comment  will  be  limited  to 
120  minutes  divided  among  the 
speakers  who  register.  Registration  is  on 
a  first  come  basis.  Speakers  who  have 
been  granted  time  on  the  agenda  may 
not  yield  their  time  to  other  speakers. 
Those  wishing  to  speak  but  who  are 
unable  to  register  in  time  may  provide 
their  comments  in  writing.  Members  of 
the  public  desiring  additional 
information  about  the  meeting  locations 
or  the  call-in  number  for  the 
teleconference,  must  contact  Mr.  Martin 
at  the  addresses  and  numbers  identified 
above. 

A  copy  of  the  draft  agenda  for  each 
meeting  will  be  posted  on  the  SAB  Web 
site  (http://www.epa.gov/sab)  (imder  the 
AGENDAS  subheading)  approximately 
10  days  before  that  meeting. 

Availability  of  Review  Material — 
There  is  one  primary  document  that  is 
the  subject  of  the  review.  The  review 
docimient  is  available  electronically  at 
the  follov«ring  site  http://www.epa.gov/ 
sab/ panels/ C8sprpanel.html.  For 

auestions  and  information  pertaining  to 
le  review  docimient,  please  contact  Dr. 
Lee  Hofmann  Office  of  Solid  Waste  and 
Emergency  Response,  Mail  Code  5103T, 
U.S.  Environmental  Protection  Agency, 
1200  Pennsylvania  Ave,  NW, 
Washington,  DC  20460  at  telephone 
number  202-566-1928,  or  by  e-mail  at: 
hofmarm.lee9epa.gov. 

Providing  Oral  or  Written  Comments  at 
SAB  Meetings 

It  is  the  policy  of  the  EPA  Science 
Advisory  Board  to  accept  written  public 
comments  of  any  length,  and  to 
accommodate  oral  public  comments 
whenever  possible.  The  EPA  Science 
Advisory  Board  expects  that  public 
statements  presented  at  its  meetings  ivill 
not  be  repetitive  of  previously 
submitted  oral  or  written  statements. 

Oral  Comments:  In  general,  each 
individual  or  group  requesting  an  oral 
presentation  at  a  face-to-face  meeting 
will  be  limited  to  a  total  time  of  ten 
minutes  (unless  otherwise  indicated 
above).  For  teleconference  meetings, 
opportunities  for  oral  comment  will 
usually  be  linuted  to  no  more  than  three 
minutes  per  speaker  and  no  more  than 
fifteen  minutes  total  (unless  otherwise 
indicated  above).  Deadlines  for  getting 
on  the  public  speaker  list  for  a  meeting 
are  given  above.  Speakers  should  bring 
at  least  35  copies  of  their  comments  and 
presentation  slides  for  distribution  to 
the  reviewers  and  public  at  the  meeting. 

Written  Comments:  Although  the  SAB 
accepts  written  comments  until  the  date 
of  the  meeting  (unless  otherwise  stated), 
written  comments  should  be  received  in 
the  SAB  Staff  Office  at  least  one  week 
prior  to  the  meeting  date  so  that  the 
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comments  may  be  made  available  to  tbe 
review  panel  for  their  consideration. 
Comments  should  be  supplied  to  the 
appropriate  DFO  at  the  address/contact 
information  noted  above  in  the 
following  formats:  One  hard  copy  with 
original  signature,  and  one  electronic 
copy  via  e-mail  (acceptable  file  format: 
Adobe  Acrobat.  WordPerfect,  Word,  or 
Rich  Text  files  (in  BM-PC/Windows  95/ 
98  format).  Those  providing  written 
comments  and  who  attend  the  meeting 
are  aliso  asked  to  bring  35  copies  of  their 
comments  for  public  distribution. 

General  Information — Additional 
information  concerning  the  EPA  Science 
Advisory  Board,  its  structure,  function, 
and  composition,  may  be  foimd  on  the 
SAB  Web  site  (http://www.epa.gov/sab) 
and  in  the  Science  Advisory  Board 
FY2001  Annual  Staff  Report  which  is 
available  from  the  SAB  Publications 
Staff  at  (202)  564-4533  or  via  fax  at 
(202) 501-0256. 

Meeting  ^^ccess— Individuals 
requiring  special  accommodation  at  this 
meeting,  including  wheelchair  access  to 
the  conference  room,  should  contact  Mr. 
Martin  at  least  five  business  days  prior 
to  the  meeting  so  that  appropriate 
arrangements  can  be  made. 

Human  Health  Research  Strategy 
Review  Panel — Meeting  Cancellation 

The  Agency's  Science  Advisory  Board 
(SAB)  annoimced  on  Juine  19,  2002  (67 
FR  41718-41721)  that  it  was  initiating 
the  panel  formation  process  for  the 
review  of  the  Environmental  Protection 
Agency's  Hiunan  Health  Research 
Strategy.  At  that  time,  the  SAB  also 
solicited  nominations  for  members  of 
the  expert  panel  that  would  be 
established  to  review  the  research 
strategy.  The  SAB  also  announced  on 
September  12,  2002  (67  FR  57814- 
57815),  its  intention  to  hold  two 
meetings  to  conduct  this  review.  The 
dates  identified  for  the  meetings  were 
September  30,  2002  and  October  7-9, 
2002.  Today  the  SAB  is  notifying  the 
public  that  the  panel  meetings  will  not 
be  held  on  these  dates  and  that  they  will 
be  scheduled  for  a  later  time. 
Unexpected  difficulties  in  scheduling 
the  meeting  have  caused  this  delay.  A 
future  Federal  Register  notice  will 
provide  information  on  when  these 
meetings  will  be  rescheduled.  For 
further  information,  please  contact  £)r. 
Suhair  Shallal,  Designated  Federal 
Officer,  by  email  at 

shallal.suhaii^pa.gov,  or  by  telephone 
at  (202)  564-4566. 
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Dated:  September  25.  2002. 
Vanessa  Vu, 

Director, .  EPA  Science  Advisory  Board  Staff 
Office. 
[FR  Doc.  02-24915  Filed  9-30-02;  8:45  am] 

BILLJNC  CODE  6S60-4O-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

IFRL-7387-8] 

Koppers  Charleston  Superfund  Site; 
Notice  of  Proposed  Settlement 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  proposed  settlement. 

summary:  The  United  States 
Environment  Protection  Agency  is 
proposing  to  enter  into  an 
administrative  settlement  with  Koppers 
Charleston  (Beazer  East,  Inc.)  for 
response  costs  pursuant  to  section 
122(hKl)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA).  42  U.S.C.  9622(h)(1) 
concerning  the  Koppers  Charleston 
Superfund  Site  (Site)  located  in 
Charleston,  Charleston  County,  South 
Carolina.  EPA  will  consider  public 
comments  on  the  proposed  settlement 
for  thirty  (30)  days.  EPA  may  withdraw 
from  or  modify  the  proposed  settlement 
shoiild  such  comments  disclose  faxAs  or 
considerations  which  indicate  the 
proposed  settlement  is  inappropriate, 
improper  or  inadequate. 

Copies  of  the  proposed  settiement  are 
available  from:  Ms.  Paula  V.  Batchelor, 
U.S.  EPA,  Region  4,  (WMD-CPSB),  61 
Forsyth  Street,  SW.,  Atlanta,  Georgia 
30303,  (404)  562-8887. 

Written  comments  may  be  submitted 
to  Ms.  Batchelor  within  30  calendar 
days  of  the  date  of  this  publication. 

Dated:  September  13.  2002. 
Anita  Davis, 

Acting  Chief,  CERCLA  Program  Services 
Branch,  Waste  Management  Division. 
(FR  Doc.  02-24914  Filed  9-30-02;  8:45  am] 

nLUNG  CODE  6560-50-P 


ENVIRONMENTAL  DEPARTMENT 
AGENCY 

[FRL-7388-1] 

Proposed  Agreement  Pursuant  to 
Sections  122(g)  and  (h)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  for  the  ZIonsvllle  Third  Sit* 
Superfund  Site 

AGENCY:  Environmental  Protection 
Agency  ("EPA"). 


action:  Notice;  request  for  public 
comment  on  proposed  de  minimis 
settiement. 

summary:  In  accordance  with  section 
-122(i)(l)  of  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  of  1984,  as  amended 
('CERCLA"),  notification  is  hereby  given 
of  a  proposed  administrative  agreement 
concerning  the  Zionsville  Third  Site 
hazardous  waste  site  located 
approximately  150  feet  east  of  U.S. 
Highway  421  and  approximately  350 
feet  south  of  the  Environ-Chem 
Superfund  site  in  Zionsville,  Indiana 
(the  "Site").  EPA  proposes  to  enter  into 
this  agreei^ent  under  the  authority  of 
sections  122(g)  and  (h)  and  107  of 
CERCLA.  The  proposed  agreement  has 
been  executed  by  the  following  de 
minimis  parties:  Ahlstrom  Filtration, 
Inc.;  Akzo  Nobel  Coatings  Inc. 
(Wyandotte  Paint  Co.);  Also  Industries, 
Inc.  (Synthane-Taylor);  Allen-Bradley 
Company,  LLC.;  Allied  Waste 
Transportation,  Inc.  d/b/a  Vermillion 
Waste  Systems;  American  National  Can 
Company,  now  Rexam  Beverage  Can 
Company;  American  Recovery 
Company,  Incorporated;  A.O.  Smith 
Corporation;  Ashland  Inc.;  Belden  Inc. 
(Cooper  Industries);  BMC  Industries, 
Inc.  (for  Buckbee  Mears  Co.);  Borg 
Warner  Inc.  on  behalf  of  Warner  Gear 
Division  (Borg- Warner);  Brulin  & 
Company.  Inc.;  Carlisle  Tire  ft  Wheel 
Company  (formerly  known  as  Carlisle 
Tire  ft  Rubber  Company  (Indus  Wheel); 
Chemical  Waste  Management,  Inc.; 
Child  Craft  Industries,  Inc.  (Smith 
Cabinet);  Cintech  Industrial  Coatings. 
Inc.  (for  Cincinnati  Varnish);  Cloudsley 
Company;  Cohesant  of  MO,  Inc.  s/k/a 
King  Adhesives,  Inc.  and  its  parent 
Cohesant  Technologies  Inc.; 
Commercial  Sewer  Cleaning  Company, 
Inc.;  Cummins  Engine  Co.;  David  L. 
Wade,  Inc.  (FKA  Standard  Paints 
Incorporated);  Davis-Frost,  Inc. 
(formerly  Frost  Paint  ft  Oil  Co.);  Devro- 
Teepak,  Inc.;  Egyptian  Lacquer  M^.  Co., 
Inc.;  Electro-Spec.  Inc.;  Emhart 
Industries,  Inc.;  Ericsson  Inc.;  Farm 
Credit  Services  of  Mid- America: 
Freudenberg-NOK,  Gen.  Corp  Inc 
(General  Tire);  Georgia  Pacific 
Corporation,  successor  in  interest  to 
James  River  II  (Crown  Zellerback);  H.B. 
Fuller  Company;  Heriff  Jones,  Inc.;  Hill- 
Room  Company,  Inc.;  International 
Paper  Company  (successor  in  interest  to 
Champion  International  Corporation); 
International  Paper  Company  (for  Chase 
Packaging  Corp.);  I.W.D.  Waste,  toe; 
Kurfees  Coatings  (Louisville  Varnish); 
KCL  Corporation;  Kewanee  todustries 
toe.  for  Bruning  Pamt  Company  and 
Chevron  Environmental  Management 
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Co.;  Knauf  Fiber  Glass;  Lennox 
totemational  toe.  as  related  to  Wickes 
Mfg.  (Bohn  Alum./Heat);  Marathon  Oil 
Company  (includes  Rock  Island 
Refining  Corporation  which  merged 
with  Marathon  Oil  Company);  Marathon 
Pipe  Line  Company;  Marcus  Paint 
Company;  Marisol,  toe;  McLaughUn 
Gormley  King  Company;  Modine 
Manu&cturing  Company  (successor  in 
interest  to  Signet  Systems  (Easton)); 
Moormann  Bros.  M^.;  Mueller  Copper 
Tube  Products,  toe.  f/k/a  Halstead 
todustries,  toe:  National  Railroad 
Passenger  Corporation;  Onan 
Corporation;  Philips  Electronics  North 
America  Corporation;  PPG  todustries, 
toe;  R.R.  Donnelley  ft  Sons  Company; 
Red  Spot  Pamt  ft  Varnish  Co.,  toe; 
Reliance  Electric  Company;  RHI 
Holdings,  toe.  as  successor  to  Rexnold 
Holdings,  toe;  Robbie  Manufacturing, 
toe;  Rockwell  totemational;  Seagate 
Technology  LLC,  as  successor  in  interest 
to  the  operating  assets  of  Seagate 
Technology,  toe  and  on  behalf  of 
Magnet  Peripherals,  toe  ft  MPI  Plastic; 
Sequa  Corporation;  The  Sherwm- 
Williams  Corporation;  Superior  Oil 
Company,  toe;  The  Timken  Company; 
TRW  toe;  Unisys  Corporation,  United 
States  Gjrpsum  (for  itself  and  as 
successor  for  this  matter  only  to 
Durabond);  United  Technologies 
Corporation  (Inmont  Corporation  and 
Essex  Group);  United  Technologies 
Corporation  (United  Technologies 
Automotive,  toe — ^Alam  Plastics);  Valhi, 
toe/IMPEX;  Viacom  toe,  successwby 
merger  to  CBS  Corporation,  f/k/a 
Westmghouse  Electric  Corporation; 
Thermo  King;  Wabash  Products;  White 
Consolidated  todustries,  toe;  Whittaker 
Corporation  (Dajrton  Coatmgs)  and  all 
affiliates;  World  Color  Press  (Salem 
Gravure)  [n/k/a  Quebecor  World  (USA), 
toe];  Federal  Bureau  of  Prisons;  and 
U.S.  Department  of  the  Navy. 

Under  the  proposed  agreement,  the  de 
minimis  parties  will  pay  a  total  of 
approximately  $3,083,555.54,  which 
will  be  placed  mto  an  escrow  account 
to  be  used  for  response  costs  incurred 
and  to  be  mcurred  at  the  Site.  A  group 
of  34  non-de  minimis  settiors  under  this 
agreement  will  perform  the  remaining 
removal  actions  to  be  conducted  at  the 
Site,  and  pay  EPA's  costs  of  overseeing 
these  removal  actions.  EPA  has  mcurred 
and  vriU  contmue  to  mcur  response 
costs  overseeing  response  activities 
conducted  to  mitigate  an  immment  and 
substantial  endangerment  to  hvmian 
health  or  the  environment  present  or 
threatened  by  hazardous  substances 
present  at  the  Site.  The  SetUing  Parties 
have  spent  approximately  $8  million  to 
perform  cleanup  activities  at  the  Site  to 


date,  and  the  remaining  response  cost 
are  estimated  at  $6  million.  The  non-de 
minimis  settiors  under  this  proposed 
agreement  are:  Alcoa  toe;  i^derson 
Development  Company;  ArvinMeritor, 
toe,  successor  in  interest  to  Arvm 
todustries,  toe;  Batesville  Casket 
Company,  toe;  Beazer  East,  toe;  Bemis 
Company,  Inc.;  Bridgestone/Firestone 
North  America  Tire,  LLC;  Chemical 
Marketing  Corp.;  Detrex  Corporation; 
Exxon  Mobil  Corporation  for  Mobil  Oil 
Corporation;  Ford  Motor  Company; 
Freightimer  LLC  (formerly  Freightiiner 
Corp.);  General  Electric  Company; 
General  Motors  Corporation;  HC 
todustries.  Inc.;  Honeywell  totemational 
toe;  JCI  Jones  Chemicals,  toe;  Jeffboat 
LLC;  Kimberly  Clark  Corporation; 
Liberty  Solvents  &  Chemicals;  Lilly  tod. 
Coatmgs,  toe  n/k/a  The  Valspar 
Corporation  and  The  Valspar 
Corporation;  Lucent  Technologies 
(ATftT);  Maytag  Corporation  (Jenn-Air); 
McDonnell  Douglas  Corporation,  a 
wholly-owned  subsidiary  of  The  Boeing 
Company;  Pratt  ft  Lambert;  Radio 
Materials  Corporation;  RCA 
Corporation;  S.C.  Johnson  ft  Son,  toe; 
StoUe  Corporation;  Tyco  Healthcare 
Group  LP,  as  successor  m  mterest  to  the 
Kendall  Company;  Tyco  totemational 
(US)  toe  (Ludlow  Corporation);  Union 
Carbide  Corporation;  Waste  Research  & 
Reclamation  Co.,  toe;  and  Whirlpool 
Corporation. 

For  thirty  days  following  the  date  of 
publication  of  this  notice,  the  EPA  will 
receive  written  comments  relating  to 
this  proposed  agreement.  EPA  will 
consider  all  comments  received  and 
may  decide  not  to  enter  this  proposed 
agreement  if  comments  disclose  fects  or 
considerations  which  mdicate  that  the 
proposed  agreement  is  inappropriate, 
improper  or  inadequate.    " 
DATES:  Comments  on  the  proposed 
agreement  must  be  received  by  EPA  on 
or  before  October  31,  2002. 
ADDRESSES:  Comments  should  be 
addressed  to  the  Docket  Gerk,  U.S. 
Environmental  Protection  Agency, 
Region  S,  77  West  Jackson  Boulevard, 
Chicago,  Illmois  60604-3590,  and 
should  refer  to:  to  the  Matter  of 
Zionsville  Third  Site,  Zionsville. 
todiana.  U.S.  EPA  Docket  No.  V-W- 
02C-698. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  J.  Krueger,  U.S.  Environmental 
Protection  Agency,  Office  of  Regional 
Counsel.  C-14J,  77  West  Jackson 
Boulevard.  Chicago.  Illmois  66064- 
3490,  (312)  886-0562. 

A  copy  of  the  proposed  administrative 
settiement  agreement  may  be  obtamed 
to  person  or  by  mail  from  the  EPA's 
Region  5  Office  of  Regional  Counsel.  77 


West  Jackson  Boulevard,  Chicago. 
Illmois  60604-3590.  Additional 
baekgroxmd  information  relating  to  the 
settlement  is  available  for  review  at  the 
EPA's  Region  5  Office  of  Regional 
Coimsel. 

Authority:  The  Comprehensive 
Ejivironmental  Response.  Compensation,  and 
Liability  Act,  as  amended.  42  U.S.C.  9601- 
9675. 

William  E.  Muno. 

Director,  Superfund  Division,  Region  5. 
(FR  Doc.  02-24913  Filed  9-30-02;  8:45  am] 
ammo  cooc  eeeo-ao-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[DA  02-2338] 

Twelfth  Meeting  of  the  Adviaory 
Committee  for  the  2003  World 
Radlocommunleatlon  Conference 
(WRC-03  Advtoory  Committee) 

agency:  Federal  Communications 

Commission. 

action:  Notice. 

summary:  to  accordance  with  the 
Federal  Advisory  Committee  Act,  this 
notice  advises  mterested  persons  that 
the  next  meeting  of  the  WRC-03 
Advisory  Committee  will  be  held  on 
October  31,  2002,  at  tiie  Federal 
Communications  Commission.  The 
purpose  of  the  meeting  is  to  contmue 
preparations  for  the  2003  World 
Radiocommxmication  Conference.  The 
Advisory  Committee  will  consider  any 
prelimmary  views  and/or  proposals 
mtroduced  by  the  Advisory  Committee's 
Informal  Working  Groups. 
dates:  October  31,  2002;  2:30  p.m.  to 
4:30  p.m. 

addresses:  Federal  Communications 
Commission,  445  12th  Street,  SW.. 
Commission  Meeting  Room  (TW-C305). 
Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alexander  Roytblat,  FCC  totemational 
Bureau,  Strategic  Analysis  and 
Negotiations  Division,  at  (202)  418- 
7501. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Communications  Commission 
(FCC)  established  the  WRC-03  Advisory 
Committee  to  provide  advice,  technical 
support  and  recommendations  relating 
to  the  preparation  of  United  States 
proposals  and  positions  for  the  2003 
World  Radiocommunieation  Conference 
(WRC-03).  to  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  as  amended,  this  notice 
advises  mterested  persons  of  the  twelfth 
meeting  of  the  WRC-03  Advisory 


61626 


Federal  Register/ Vol.  67.  No.  190 /Tuesday,  October  1,  2002 /Notices 


Committee.  The  WRC-03  Advisory 
Committee  has  an  open  membership. 
AH  interested  parties  are  invited  to 
participate  in  the  Advison,'  Committee 
and  to  attend  its  meetings.  The 
proposed  agenda  for  the  twelfth  meeting 
is  as  follows: 


Agenda 

Twelfth  Meeting  of  the  VVRC-03  Advisor\' 
Commiltee.  Federal  Communications 
Commission.  445  12th  Street.  SVV.. 
Commission  Meeting  Room  (TVV-C.305), 
Washington.  DC  20554.  October  .31.  2002: 
2:30  p.m.  to  4:30  p.m 

1.  Opening  Remarks 

2.  Approval  of  Agenda 

3.  Approval  of  the  Minutes  of  the  Eleventh 

Meeting 

4.  Reports  from  regional  VVRC-03  Preparatory 

Meetings 

5.  NTIA  Draft  Preliminary  Views  and 

Proposals  | 

6.  IVVG  Reports  and  Documents  relating  to: 
a.  Consensus  Views  and  Issue  Papers 

-    b.  Draft  Proposals 

7.  Future  Meetings 

8.  Other  Business 

Federal  Communications  Commission. 

Don  Abelson, 

Chief.  International  Bureau. 

(FR  Doc.  02-24894  Filed  9-30-02:  8:45  am) 

aiLUNG  CODE  6712-01-P 


FEDERAL  HOUSING  FINANCE  BOARD 
[No.  2002-N-9] 

Notice  of  Availability  of  the  Federal 
Housing  Finance  Board  Information 
Quality  Guidelines 

agency:  Federal  Housing  Finance 

Board. 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  Federal  Housing  Finance  Board 
(Finance  Board)  has  made  available  its 
final  Information  Quality  Guidelines 
piusuant  to  the  requirements  of  Office 
of  Management  and  Budget  (0MB) 
Guidelines  for  Ensuring  and 
Maximizing  the  Quality,  Objectivity, 
Utility  and  Integrity  of  Information 
Disseminated  by  Federal  Agencies, 
dated  February  22.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andy  Taylor,  Computer  Specialist,  (202) 
408-2830;  Federal  Housing  Finance 
Board,  1777  F  Street,  NW.,  Washington. 
DC  20006. 

SUPPLEMENTARY  INFORMATION:  Section 
515  of  the  Treasury  and  General 
Government  Appropriations  Act  for 
Fiscal  Year  2001  (Pub.  L.  106-554) 
directs  OMB  to  issue  government-wide 
guidelines  that  "provide  policy  and 
procediual  guidance  to  Federal  agencies 
for  ensuring  and  maximizing  the 


quality,  objectivity,  utility  and  integrity 
of  information  (including  statistical 
information)  disseminated  by  Federal 
agencies."  The  OMB  guidelines  require 
each  agency  to  prepare  a  final  report 
providing  the  agency's  information 
quality  guidelines.  Each  agency  is 
further  required  to  publish  a  notice  of 
availability  of  this  final  report  in  the 
Federal  Register  and  to  post  this  report 
on  its  Web  site  by  October  1,  2002.  The 
Finance  Board  will  post  its  final 
Information  Quality  Guidelines  on  its 
Web  site  at  www.fhfb.gov. 

Dated:  September  26.  2002^ 
Judith  L.  Hofinann, 

Director.  Office  of  Management. 

|FR  Doc.  02-24923  Filed  9-30-02:  8:45  am) 

BILUNG  COOE  672S-01-P 


FEDERAL  RESERVE  SYSTEM 

Agency  Information  Collection 
Activities:  Announcement  of  Board 
Approval  Under  Delegated  Authority 
and  Submission  to  OMB 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System 
action:  Notice. 

SUMMARY:  Background:  Notice  is  hereby 
given  of  the  final  appjroval  of  proposed 
information  collections  by  the  Board  of 
Governors  of  the  Federal  Reserve 
System  (Board)  imder  OMB  delegated 
authority,  as  per  5  CFR  1320.16  (OMB 
Regulations  on  Controlling  Paperwork 
Burdens  on  the  Public).  Board- 
approved  collections  of  information  are 
incorporated  into  the  official  OMB 
inventory  of  cxurenUy  approved 
collections  of  information.  Copies  of  the 
OMB  83-rs  and  supporting  statements 
and  approved  collection  of  information 
instrument(s)  are  placed  into  OMB's 
public  docket  files.  The  Federal  Reserve 
may  not  conduct  or  sponsor,  and  the 
respondent  is  not  required  to  respond 
to,  an  information  collection  that  has 
been  extended,  revised,  or  implemented 
on  or  after  October  1, 1995,  unless  it 
displays  a  currently  valid  OMB  control 
number. 

FOR  FURTHER  INFORMATION  CONTACT: 
Federal  Reserve  Board  Clearance 
Officer — Mary  M.  West — ^Division  of 
Research  and  Statistics,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington.  DC  20551  (202- 
452-3829);  OMB  Desk  Officer — Joseph 
Lackey — Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building.  Room  10235, 
Washington,  DC  20503. 
SUPPlfMENTARY  INFORMATION: 


Final  approval  under  OMB  delegated 
authority  of  the  extension  for  three 
years,  without  revision,  of  the  following 
reports: 

1 .  Report  title:  Consumer  Satisfaction 
Questionnaire 

Agency  form  number:  FR  1379 

OMB  Control  number:  7100-0135 

Frequency:  Event-generated 

Reporters:  Consumers 

Annual  reporting  hours:  195  hours 

Estimated  average  hours  per  response: 
20  minutes 

Number  of  respondents:  592 

Small  businesses  are  affected. 

General  descripticJn  of  report:  This 
information  collection  is  voluntary  (15 
.U.S.C.  §57(a)(f){l)).  This  information 
collection  is  not  usually  given 
confidential  treatment  under  the 
Freedom  of  Information  Act  (FOIA). 
However,  if  a  respondent  provides 
information  not  specifically  solicited  on 
the  form,  that  information  may  be 
exempt  from  disclosure  under  FOIA  (5 
U.S.C.  §§(b)(4),  (b)(6),  or  (b)(7))  upon 
specific  request  from  the  respondent. 

Abstract:  The  questionnaire  is  sent  to 
consumers  who  have  filed  complaints 
against  state  member  banks.  It  is  used  to 
determine  whether  complainants  are 
satisfied  with  the  way  the  Federal 
Reserve  System  handled  their 
complaints  and  to  solicit  suggestions  for 
improving  the  complaint  investigation 
process. 

2.  Report  title:  The  Disclosure 
Requirements  in  Connection  with 
Regulation  CC  to  Implement  the 
Expedited  Fimds  Availability  Act 

Agencvform  number:  Reg  CC 

OMB  Control  number:  7100-0235 

Frequency:  Event-generated 

Reporters:  State  member  banks  and 
uninsm^d  state  branches  and  agencies 
of  foreign  banks 

Annual  reporting  hours:  331,630 
hours 

Estimated  average  hours  per  response: 
Initial  notice  or  upon  request,  1  minute; 
Case-by-case  hold  notice,  3  minutes; 
Notice  of  exceptions,  3  minutes;  Notice 
posted  where  customers  make  deposits, 
15  minutes;  Annual  notice  of  new 
ATMs,  5  hoiu«;  Notice  of  changes  in 
policy.  20  hours;  and  Notice  of 
nonpayment  to  depositary  bank,  1 
minute. 
Number  of  respondents:  1.271 
Small  businesses  are  affected. 
General  description  of  report:  This 
information  collection  is  mandatory  (12 
U.S.C.  4008).  Because  the  Federal 
Reserve  does  not  collect  any 
information,  no  issue  of  confidentiality 
arises. 

Abstract:  Regulation  CC  requires 
depository  institutions  to  make  funds 
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deposited  in  transaction  accounts 
available  within  specified  time  periods, 
disclose  their  availability  policies  to 
customers,  and  begin  accruing  interest 
on  such  deposits  promptly.  The 
disclosures  are  intended  to  alert 
customers  that  their  ability  to  use 
deposited  funds  may  be  delayed, 
prevent  unintentional  (and  costly) 
overdrafts,  and  allow  customers  to 
compare  the  policies  of  different 
institutions  before  deciding  at  which 
institution  to  deposit  funds.  The 
regulation  also  requires  notice  to  the 
depositary  bank  and  to  a  customer  of 
nonpayment  of  a  check. 

Final  approval  under  OMB  delegated 
authority  of  the  extension  for  three 
years,  with  revision,  of  the  following 
reports: 

1,  Report  title:  Applications  for 
Membership  in  the  Federal  Reserve 
System 

Agency  form  number:  FR  2083,  FR 
2083A.  FR  2083B,  and  FR  2083C 

OMB  Control  number:  7100-0046 

Frequency:  On  Occasion 

Reporters:  Commercial  banks  and 
certain  mutual  savings  banks 

Annual  reporting  hours:  280  hours 

Estimatea  average  hours  per  response: 
4  hours 

Number  of  respondents:  70 

Small  businesses  are  affected. 

General  description  of  report:  This 
information  collection  is  reqiiired  to 
obtain  or  retain  a  benefit  (12  U.S.C.  §§ 
321,  322,  and  333).  The  information  in 
the  application  is  not  confidential; 
however,  parts  may  be  given 
confidential  treatment  at  the  applicant's 
request  (5  U.S.C.  §  552(b)(4)). 

Abstract:  The  application  for 
membership  is  a  required  one-time 
submission,  pvusuant  to  Section  9  of  the 
Federal  Reserve  Act,  which  collects  the 
information  necessary  for  the  Federal 
Reserve  to  evaluate  the  statutory  criteria 
for  admission  of  a  new  or  existing  bank 
to  membership  in  the  Federal  Reserve 
System.  This  application  provides 
managerial,  financial,  and  structural 
data. 

Current  Actions:  The  Federal  Reserve 
proposes  to  revise  the  application  by 
replacing  a  majority  of  Section  I  of  the 
application,  which  applies  to  de  novo 
banks,  with  a  reference  to  the  new 
Interagency  Charter  and  Federal  Deposit 
Insurance  application  form  (ICDIA 
form],  recently  developed  by  the  Office 
of  the  Comptroller  of  the  Currency 
(OCC),  Federal  Deposit  Insiuance 
Corporation  (FDIC),  and  the  Office  of 
Thrift  Supervision  (OTS).  Two  existing 
items  and  a  footnote  in  this  section 
would  be  retained  and  slightiy  clarified. 
One  item  in  Section  II  of  the 


membership  application  would  be 
revised  slighUy,  and  Section  III  would 
remain  unchanged.  The  proposed 
revisions  should  improve  consistency 
and  make  filing  of  the  application  more 
expeditious  and  less  burdensome. 

2.  Report  title:  Domestic  Finance 
Company  Report  of  Consolidated  Assets 
and  Liabilities 

Agency  form  number:  FR  2248 
OMB  Control  number:  7100-0005 
Frequency:  Monthly,  Quarterly,  and 
Semiaimually 

Reporters:  Domestic  finance 
companies 
Annual  reporting  hours:  352  hours 
Estimatea  average  hours  per  response: 
Monthly,  18  minutes;  Quarterly,  25 
minutes;  and  Semiannually,  10  minutes. 
Number  of  respondents:  80 
Small  businesses  are  not  affected. 
General  description  of  report:  This 
information  collection  is  voluntary  (12 
U.S.C.  §  225(a)).  Individual  respondent 
data  are  confidential  under  section 
(b)(4)  of  the  Freedom  of  Information  Act 
(5  U.S.C.  §  552). 

Abstract:  Each  monthly  report  collects 
balance  sheet  data  on  major  categories 
of  consiuner  and  business  credit 
receivables  and  on  major  short-term 
liabilities.  For  quarter-end  months 
(March,  June,  September,  and 
December),  additional  asset  and  liability 
items  are  collected  to  provide  a  full 
balance  sheet.  The  supplemental  section 
collects  data  on  asset-backed  securities. 
These  data  are  used  to  construct 
imiverse  estimates  of  finance  company 
holdings,  which  are  published  in  the 
monthly  statistical  releases  Finance 
Companies  (G.20)  and  Consumer  Credit 
(G.19),  in  the  quarterly  statistical  release 
Flow  of  Funds  Accoimts  of  the  United 
States  (Z.1),  and  in  the  Federal  Reserve 
Bulletin  (Tables  1.51,  1.52.  and  1.55). 

Current  Actions:  The  agency  staff 
proposes  three  changes  to  the  report. 
First,  because  the  niunber  of  finance 
companies  participating  in  the  monthly 
siuvey  has  declined,  the  staff  proposes 
to  reduce  the  authorized  panel  size  from 
100  finance  companies  to  80  finance 
companies.  Second,  the  staff  proposes  to 
add  four  questions  about  the  breakdown 
of  1-4  fainily  real  estate  loans.  These 
questions  would  be  answered  only  for 
quarter-end  months.  Third,  the  staff 
proposes  to  add  a  special  addendum 
section  to  the  report,  which  would  on 
occasion  include  additional  questions 
pertaining  to  financial  topics  of  interest. 
These  addendmn  questions  would  be 
asked  up  to  twice  a  year.  To  help  ease 
the  reporting  burden,  these  addendiun 
questions  would  be  sent  in  advance  to 
the  respondents. 

3.  Report  title:  Notifications  Related  to 
Commimity  Development  and  Public 


Welfare  Investments  of  State  Member 
Banks 
Agencvform  number:  FR  H-6 
OMB  Control  number:  7100-0278 
Frequency:  Event-generated 
Reporters:  State  member  banks 
Annual  reporting  hours:  80  hours 
Estimatea  average  hours  per  response: 
Investment  notice.  2  hours;  Application, 
5  hours;  and  Extension  of  divestiture 
period,  5  hoiu^. 

Number  of  respondents:  Investment 
notice,  25;  Application,  5;  and 
Extension  of  divestiture  period,  1. 
Small  businesses  are  not  affected. 
General  description  of  report:  This 
information  collection  is  required  to 
obtain  a  benefit  (12  USC  338a,  and  12 
CFR  208.22).  Individual  respondent  data 
generally  are  not  regarded  as 
confidential,  but  information  that  is 
proprietary  or  concerns  examination 
ratings  would  be  considered 
confidential. 

Abstract:  Regulation  H  requires  state 
member  banks  that  want  to  make 
community  development  or  public 
welfare  investments  to  comply  with  the 
Regulation  H  notification  requirements: 
(1)  if  the  investment  does  not  require 
prior  Board  approval,  a  written  notice 
must  be  sent  to  the  appropriate  Federal 
Reserve  Bank;  (2)  if  certain  criteria  are 
not  met,  a  request  for  approval  must  be 
sent  to  the  appropriate  Federal  Reserve 
Bank;  and,  (3)  if  the  Board  orders 
divestiture  but  the  bank  cannot  divest 
within  the  established  time  limit,  a 
request  or  requests  for  extension  of  the 
divestiture  period  must  be  submitted  to 
the  appropriate  Federal  Reserve  Bank. 

Current  Actions:  The  proposed 
revision  would  create  a  form  and 
checklist  that  banks  could  use.  at  their 
option,  to  report  the  information 
reqiiired  by  Regulation  H  for 
investments  that  do  not  reqiure  prior 
Board  approval.  To  the  extent  that  this 
voluntary  form  were  used  by  banks,  it 
would  potentially  ease  their  reporting 
biu-den  by  allowing  the  banks  to  fill  in 
the  form  rather  than  typing  a  letter 
containing  the  required  information. 
The  form  will  also  potentially  help  the 
Board  staff  to  collect  imiform  and 
thorough  information  about  community 
devefopment  and  public  welfare 
investments.  The  checklist  woidd  help 
banks  determine  whether  they  must 
submit  a  request  for  prior  approval. 

4.  Report  title:  International 
Applications  and  Prior  Notifications 
Under  Subpart  B  of  Regulation  K 
Agencvform  number:  FR  K-2 
QmB  Control  number:  7100-0284 
Frequency:  Event-generated 
Reporters:  Foreign  oanks 
Annual  reporting  hours:  700  hours 
Estimatea  average  hours  per  response: 
35  hoiu% 
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Number  of  respondents:  20 
Small  businesses  are  not  affected. 
General  description  o/ report  .This 
information  collection  is  required  to 
obtain  or  retain  a  benefit  (12  U.S.C.  3105 
and  3107).  The  applying  organization 
has  the  opportimity  to  request 
confidentiality  for  information  that  it 
believes  will  qualify  for  a  Freedom  of 
Information  Act  exemption  (5  U.S.C. 

552). 

Abstract:  Foreign  banks  are  required 
to  obtain  the  prior  approval  of  the 
Federal  Reserve  to  establish  a  branch, 
^agency,  or  representative  office,  or  to 
acquire  ownership"  or  control  of  a 
commercial  lending  company  in  the 
United  States  or  to  change  the  status  of 
any  existing  office  in  the  United  States. 
The  Federal  Reserve  uses  the 
information,  in  part,  to  fulfill  its 
statutory  obligation  to  supervise  foreign 
banking  organizations  with  offices  in 
the  United  States. 

Current  Actions:  The  application 
requirements  currently  are  contained  in 
Supervision  and  Regulation  Letter  dated 
March  5, 1992  (SR  92-6).  A  copy  of  this 
letter  is  available  on  the  Board's  public 
website  at  http:// 

WAvw.federalreserve.gov/boarddocs/ 
srletters/.  The  proposed  FR  K-2  would 
consist  of  a  reporting  form  with  filing 
instructions  in  addition  to  the 
informational  requirements  currently 
contained  in  SR  92-  6.  The  proposed 
modified  and  enhanced  form  FR  K-2 
would  clarify  and  streamline  the 
information  required  in  international 
applications  and  prior  notifications  and 
reduce  the  need  for  repeated  requests 
for  additional  information  after  the 
application  or  notification  has  been 
filed. 

The  current  FR  K-2  was  developed  in 
1992  shortly  after  the  passage  of  the 
Foreign  Bank  Supervision  Enhancement 
Act.  Since  that  time,  the  Federal  Reserve 
has  gained  significant  experience  in 
processing  these  types  of  applications 
and  has  over  time  expanded  and 
modified  the  list  of  standard 
information  that  should  be  required  in 
these  types  of  applications  and 
notifications.  This  expanded  list  would 
include  information  regarding  the  home 
country  laws  and  regulations  designed 
to  deter  and  prevent  money  laundering, 
terrorist  financing  and  other  illicit 
activities,  as  well  as  the  policies  and 
procedures  in  place  at  the  foreign  bank 
to  delect  and  prevent  money  laundering, 
terrorist  financing,  and  other  illicit 
activities. 

Also,  Regulation  K  has  been  modified 
to  allow  for  more  proposals  to  be 
processed  under  the  prior  notification 
procedures.  SR  92-6  currently  contains 
two  attachments:  one  attachment  related 


to  information  collected  in  applications 
to  establish  a  branch,  agency,  or 
commercial  lending  company,  and  one 
attachment  related  to  information 
collected  in  applications  to  establish  a 
representative  office.  The  form  does  not 
currently  contain  separate  attachments 
outlining  informational  requirements  for 
prior  notifications.  In  order  to  add 
clarity,  the  proposed  FR  K-2  would 
have  separate  attachments  as  follows 
indicating  the  required  information 
depending  on  the  type  of  application  or 
notification. 

Attachment  A  -  Information 
Requested  in  Connection  with 
Applications  by  Foreign  Banks  to 
Establish  Branches,  Agencies,  or 
Conunercial  Lending  Companies  in  the 
United  States  (section  211.24(a)(1)  of 
Regulation  K). 

Attachment  B  -  Information 
Requested  in  Coimection  with 
Applications  by  Foreign  Banks  to 
Establish  Representative  Offices  in  the 
United  States  (section  211.24(a)(1)  of 
Regulation  K); 

Attachment  C  -  Information 
Requested  in  Connection  with 
Notifications  by  Foreign  Banks  to 
Establish  Branches,  Agencies,  or 
Commercial  Lending  Companies  in  the 
United  States  (section  211.24(a)(2)(i)(A) 
of  Regulation  K); 

Attachment  D  -  Information 
Requested  in  Connection  with 
Notifications  by  Foreign  Banks  to 
Establish  Representative  Offices  in  the 
United  States  (section 
211.24(a)(2)(i)(B)(l)  -  (3)  of  Regulation 
K): 

Attachment  E  -  Commitments 
Required  in  Connection  with 
Applications  and  Notifications  by 
Foreign  Banks  to  Establish  Branches, 
Agencies,  Commercial  Lending 
Companies,  or  Representative  Offices  in 
the  United  States. 

5.  Report  title:  Application  for  a 
Foreign  Organization  to  Become  a  Bank 
Holding  Company 

Agency  form  number:  FR  Y-lf 

OMB  Control  number:  7100-0119 

Frequency:  Event-generated 

Reporters:  Foreign  banking 
organizations 

Annual  reporting  hours:  360  hours 

Estimated  average  hours  per  response: 
90  hours 

Number  of  respondents:  4 

Small  businesses  are  not  affected. 

General  description  of  report:  This 
information  collection  is  mandatory  (12 
U.S.C.  §§  1842(a)  and  (c)  and  1844(a) 
through  (c))  and  by  the  USA  PATRIOT 
Act,  §  327).  The  applying  organization 
has  the  opportunity  to  request 
confidentiality  for  information  that  it 
believes  will  qualify  for  a  Freedom  of 


Information  Act  exemption  (5  U.S.C. 
552). 

Abstract:  Under  the  Bank  Holding 
Company  Act  (BHCA),  submission  of 
this  applicatioti  is  mandatory  for  any 
company  organized  imder  the  laws  of  a 
foreign  country  seeking  initial  entry  into 
the  United  States  through  the 
establishment  or  acquisition  of  a  U.S. 
subsidiary  bank.  Applicants  must 
provide  financial  and  managerial 
information,  discuss  the  competitive 
effects  of  the  proposed  transaction,  and 
discuss  how  the  proposed  transaction 
would  enhance  the  convenience  and 
needs  of  the  community  to  be  served. 

Current  Actions:  Several  changes 
would  be  made  to  the  FR  Y-lf, 
including:  (1)  clarifying  the  application 
to  improve  consistency  with  the  FR  Y- 
3  (OMB  N&.  7100-0121),  where 
applicable;  (2)  adding  language  to  the 
instructions  for  an  organization  seeking 
to  become  a  financial  holding  company 
(FHC)  in  accordance  with  the  Gramm- 
Leach-Bliley  Act;  (3)  adding  an  item  to 
collect  information  on  the  anti-money 
laundering  measures  taken  by  the 
Applicant  and  its  home  country  to 
comply  with  the  requirements  of  the 
USA  PATRIOT  Act;  and  (4)  adding 
items  to  collect  information  regarding 
the  manner  in  which  a  foreign  bank 
applicant  is  supervised  by  its  home 
country  authority(ies)  and  whether  it  is 
able  to  provide  adequate  assurances  of 
access  to  information  on  its  operations 
and  activities,  as  required  by  the 
Foreign  Bank  Supervision  Enhancement 
Act  (FBSEA). 

Final  approval  under  OMB  delegated 
authority  of  the  extension  for  three 
years,  with  minor  clarifications  to  the 
following  reports: 

1 .  Report  title:  Applications  for 
Subscription  to.  Adjustment  in  Holding 
of,  and  Cancellation  of  Federal  Reserve 
Bank  Stock 

Agency  form  number:  FR  2030,  FR 
2030a,  FR  2056,  FR  2086,  FR  2086a,  and 
FR2087 

OMB  Control  number:  7100-0042 

Frequency:  On  occasion 

Reporters:  National,  State  member, 
and  Nonmember  banks 

Annual  reporting  hours:  881  hours 

Estimated  average  hours  per  response: 
0.5  hours 

Number  of  respondents:  1,758 

Small  businesses  are  affected. 

General  description  of  report:  This 
information  collection  is  mandatory  (12 
U.S.C.  §§  222,  248,  282,  287,  288,  and 
321).  Upon  request  fi-om  an  applicant, 
certain  information  may  be  given 
confidential  treatment  puirsuant  to  the 
Freedom  of  Information  Act  (5  U.S.C. 
552). 
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Abstract:  These  applications  are 
required  by  the  Federal  Reserve  Act  and 
Regiilation  I  and  must  be  submitted  to 
Federal  Reserve  Banks  by  organizing 
and  existing  member  commercial  banks 
requesting  the  issuance,  adjustment,  or 
cancellation  of  Federal  Reserve  Bank 
stock.  The  applications  are  necessary  in 
order  to  obtain  account  data  on  a  bank's 
capital  and  surplus  and  to  document  its 
request  to  increase  or  decrease  its 
holdings  of  Federal  Reserve  Bank  stock. 

Final  approval  under  OMB  delegated 
authority  of  the  implementation  of  the 
following  report: 

1.  Report  title:  The  Quantitative 
Impact  Study 
Agency  form  number:  FR  3045 
OMB  Control  number:  7100-0303 
Frequency:  One-time 
Reporters:  Large  domestic  bank 
holding  companies 
Annual  reporting  hours:  8,000  hours 
Estimated  average  hours  per  response: 
400  hours 
Number  of  respondents:  20 
Small  businesses  are  not  affected. 
General  description  of  report:  This 
information  collection  is  voluntary  (12 
U.S.C.  1844)  and  is  given  confidential 
treatment  (5  U.S.C.  552(b)(4)). 

Abstract:  The  Federal  Reserve,  in 
conjunction  with  the  Office  of  the 
Comptroller  of  the  Currency  (OCC),  plan 
to  siuvey  twenty  large  bank  holding 
companies  (BHCs)  as  part  of  a 
worldwide  effort  by  the  Basel 
Committee  on  Banking  Supervision  (the 
Committee).  The  Committee  plans  to 
survey  leading  financial  institutions 
from  the  thirteen  countries  participating 
on  the  Committee  as  well  as  many  other 
countries  in  order  to  gauge  the  likely 
effects  of  proposed  new  capital 
standards  for  internationally  active 
banking  organizations. 

On  a  Dest-efforts  basis,  BHCs  will  be 
asked  to  provide  information  about  their 
exposures  (e.g.,  loans  and  loan 
commitments)  for  each 'major  loan 
portfolio  (corporate,  interbank, 
sovereign,  and  retail)  and  to  identify  for 
each  portfolio  the  estimated  effect  of 
potential  new  regulatory  capital 
requirements.  Such  information  and 
corresponding  pro  forma  capital 
requirements  will  be  requested  using 
current  capital  standards  and  also  imder 
each  of  several  alternative  approaches:  a 
so-called  "standardized"  approach, 
which  is  similar  to  current  rules,  and 
both  "foundation"  and  "advanced" 
internal  risk-based  measures.  The 
survey  will  be  completed  using 
formatted  Excel  spreadsheets  that  will 
calculate  each  respondent's  capital 
requirements  based  on  the  information 
it  provides. 


Board  of  Governors  of  the  Federal  Reserve 
System,  September  24,  2002. 
JennifiBT  J.  lohnson, 
Secretary  of  the  Board. 
[FR  Doc.  02-24680  Filed  9-30-02;  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

Agency  Infonnatton  Collection 
Actlvtties:  Announcement  of  Board 
Approval  Under  Delegated  Authority 
and  Submission  to  OIAB 


ACTION:  Notice. 


SUMMARY:  Backgroimd.  Notice  is  hereby 
given  of  the  final  approval  of  proposed 
information  collection  by  the  Board  of 
Governors  of  the  Federal  Reserve 
System  (Board)  under  OMB  delegated 
authority,  as  per  5  CFR  1320.16  (OMB 
Regulations  on  Controlling  Paperwork 
Burdens  on  the  Public).  Board- 
approved  collections  of  information  are 
incorporated  into  the  official  OMB 
inventory  of  currently  approved 
collections  of  information.  Copies  of  the 
OMB  83-rs  and  supporting  statements 
and  approved  collection  of  information 
instniment(s)  are  placed  into  OMB's 
public  docket  files.  The  Federal  Reserve 
may  not  conduct  or  sponsor,  and  the 
respondent  is  not  required  to  respond 
to,  an  information  collection  that  has 
been  extended,  revised,  or  implemented 
on  or  after  October  1, 1995,  unless  it 
displays  a  currently  valid  OMB  control 
nimiber. 

FOR  FURTHER  INFORMATION  CONTACT: 
Federal  Reserve  Board  Clearance 
Officer — Cindy  Ayouch — Division  of 
Research  and  Statistics,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  DC  20551  (202- 
452-3829);  OMB  Desk  Officer— Joseph 
Lackey — Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503 
SUPPtfMENTARY  INFORMATION: 

Final  approval  under  OMB  delegated 
authority  of  the  extension  for  three 
years,  without  revision,  of  the  following 
report: 

1.  Report  title:  Recordkeeping, 
Reporting,  and  Disclosure  Requirements 
in  Connection  with  Regulation  BB 
(Commimity  Reinvestment  Act) 
Agency  form  number:  N/A 
OMB  Control  number:  7100-0197 
Frequency:  Armually 
Reporters:  State  member  banks 
Annual  reporting  hours:  159,160 
hours 

Estimated  average  hours  per  response: 
Recordkeeping  Requirement,  small 


business  and  small  farm  loan  register, 
219  hours.  Optional  Recordkeeping 
Requirements,  consimier  loan  data,  326 
hours  and  other  loan  data,  25  hours. 
Reporting  Requirements,  assessment 
area  delineation,  2  hours;  small  business 
and  small  farm  loan  data,  8  hours; 
community  development  loan  data,  13 
hours;  and  HMDA  out  of  MSA  loan 
data,  253  hours.  Optional  Reporting 
Requirements,  data  on  lending  by  a 
consortium  or  third  party,  17  hours; 
affiliate  lending  data,  38  hours;  strategic 
plan,  275  hours;  and  request  for 
designation  as  a  wholesale  or  limited 
purpose  bank,  4  hours.  Disclosure 
Requirement,  public  file,  10  hours. 

Number  of  respondents:  976 

Small  businesses  are  not  affected.  . 

General  description  of  report:  This 
information  collection  is  mandatory  (12 
U.S.C.  §§  248  (1)  and  12  U.S.C.  2905  et 
seq.)  and  generally,  the  data  that  are 
reported  to  the  Board  are  not  considered 
onfidential. 

Abstract:  On  May  30,  2002,  the  Office 
of  the  Comptroller  of  the  Currency 
(OCC),  Board  of  Governors  of  the 
Federal  Reserve  (Board),  Federal 
Deposit  Insiu^nce  Corporation  (FDIC), 
and  Office  of  Thrift  Supervision  (OTS) 
published  a  joint  request  for  comment 
on  the  proposed  extension,  without 
change,  for  OMB  approval  of  the 
information  collections  contained  in  the 
CRA  regulations  (67  FR  37915). 
Pursuant  to  5  CFR  1320.16  this  is  a  final 
notice  announcing  the  Board's  approval 
of  the  information  collection.  The  Board 
is  publishing  a  separate  final  notice  but 
this  notice  is  substantively  similar  to  the 
notice  to  be  published  by  the  other 
Agencies. 

The  Board  did  not  receive  any 
comments.  However,  the  FDIC  and  OTS 
each  received  an  identical  comment 
from  an  academic.  This-conunenter  did 
not  object  to  the  proposed  extension  of 
OMB  approval  of  the  information 
collections  contained  in  the  CRA 
regulations.  The  commenter 
recommended  that  the  Agencies  (1) 
continue  all  existing  data  collection  and 
reporting  requirements;  (2)  maintain 
current  public  file  requirements;  and  (3) 
do  not  consider  or  require  any  race  data 
under  CRA.  Since  these 
recommendations  are  not  contrary  to  the 
proposed  extension  of  OMB  approval  of 
the  CRA  information  collections,  the 
Agencies  have  not  made  any  changes 
from  the  proposal  in  response  to  this 
comment. 
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Board  of  Governors  of  the  Federal  Reserve 
System.  September  25.  2002. 
Jennifer ).  Johnson, 
Secretary  of  the  Board. 
IFR  Doc.  02-24848  Filed  9-30-02;  8:45  am) 

MLUNG  CODE  6310-01-S 


Board  of  Governors  of  the  Federal  Reserve 
System,  September  24,  2002. 
Jennifer  J.  Johnson, 
Secretary  of  the  Board. 
[FR  Doc.  02-24681  Filed  9-30-02;  8:45  am] 

BILUNG  CODE  6210-01-8 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Act^uisltions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  {12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  October  24, 
2002. 

A.  Federal  Reserve  Bank  of  Dallas 

(W.  Arthur  Tribble,  Vice  President)  2200 
North  Pearl  Street,  Dallas.  Texas  75201- 
2272: 

1.  IB  Bancshares,  Inc.,  McKinney, 
Texas,  and  VB  Bancshares,  Inc., 
Wilmington,  Delaware;  to  become  bank 
holding  companies  by  acquiring  100 
percent  of  the  voting  shares  of 
Independent  Bank,  McKinney,  Texas. 


FEDERAL  RESERVE  SYSTEM 

Ctiange  in  Bank  Control  Notices; 
Acqulsttlon  of  Shares  of  Bank  or  Bank 
Hokiing  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  October 
15,  2002. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Sue  Costello,  Vice  President)  1000 
Peachtree  Street,  N.E.,  Atlanta,  Georgia 
30309-4470: 

1 .  Neil  D.  McCurry,  Jr.,  Sarasota, 
Florida;  to  acquire  additional  voting 
shares,  and  Liane  McCurry,  Sarasota, 
Florida;  J.  Steadman  McCurry, 
Charlotte,  North  Carolina,  Neil  D. 
McCurry,  Sr.,  and  Bettye  S.  McCurry, 
Bradenton,  Florida;  to  acquire  voting 
shares,  of  People's  Community 
BancShares,  Inc..  Sarasota,  Florida,  and 
thereby  acquire  voting  shares  of 
People's  Community  Bank  of  the  West 
Coast,  Sarasota,  Florida. 

B.  Federal  Reserve  Bank  of  Dallas 
(W.  Arthur  Tribble,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  Arthur  Temple,  Hi  as  trustee  of  the 
Arthur  Temple  III,  Generation  Skipping 
Trust,  Lufkin,  Texas,  and  certain  other 
family  trusts;  to  acquire  voting  shares  of 
Diboll  State  Bancshares,  Inc.,  DiboU, 
Texas,  and  thereby  indirectly  acquire 
voting  shares  of  First  Bank  &  Trust  East 
Texas,  Diboll,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  25,  2002. 
Jennifer  J.  Johnson. 
Secretary  of  the  Board.     ^ 
(FR  Doc.  02-24850  Filed  9-30-02;  8:45  am] 
BILUNG  CODE  0210-01-8 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  AcqulsltkNW  by,  and 
Mergers  of  Bank  Hokiing  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
~  writing  on  the  standards  «niunerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  October  25, 
2002. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis.  Missouri 
63166-2034: 

1.  Farmers  Bancorp  Inc.,  Blytheville, 
Arkansas;  to  acquire  100  percent  of  the 
voting  shares  of  First  State  Bank, 
Kenton,  Teimessee 

B.  Federal  Reserve  Bank  of 
Minneapolis  (Julie  Stackhouse,  Vice 
President)  90  Hennepin  Avenue, 
Minneapolis,  Minnesota  55480-0291: 

1.  Community  Financial  Corporation, 
Owatonna,  Minnesota;  to  become  a  b£Uik 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
Commimity  Bank  Owatoima,  Owatonna, 
Minnesota,  a  de  novo  bank. 

C.  Federal  Reserve  Bank  of  Kansas 
City  (Susan  Zubradt,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 
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1.  Davis  Bancorporation,  Inc.,  Davis, 
Oklahoma;  to  acquire  an  additional  5 
I>ercent,  for  a  total  of  22.05  percent,  of 
the  voting  shares  of  Century  Capital 
Financial,  Inc..  Kilgore.  Texas,  and 
thereby  indirectly  acquire  additional 
voting  shares  of  City  National  Bank  of 
Kilgore.  Kilgore,  Texas,  and  Century 
Capital  Financial-Delaware,  Inc., 
Wilmington,  Delaware. 

In  connection  with  this  application. 
Applicant  also  has  applied  to  acquire 
FBC  Financial  Corporation,  Claremore, 
Oklahoma,  and  thereby  engage  in  the 
operation  of  a  savings  association. 

2.  Nodaway  Valley  Bancshares,  Inc., 
Maryville,  Missouri;  to  acquire  100 
percent  of  the  voting  shares  of 
Buchanan  County  Bancshares,  Inc.,  and 
thereby  indirectly  acquire  voting  shares 
of  Heritage  Bank  of  St.  Joseph,  Saint 
Joseph,  Missouri. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  25,  2002. 
Jennifer  J.  JoluMon, 
Secretary  of  the  Board. 
(FR  Doc.  02-24851  Filed  9-30-02;  8:45  am] 
BILUNG  CODE  S210-01-S 


FEDERAL  RESERVE  SYSTEM 

Notica  of  Proposals  to  Engage  In 
Permissible  Nonbanking  Activttles  or 
to  Acquire  Companiss  that  are 
Engaged  in  Psrmisslbls  Nonbanking 
ActfvHlM 

~  The  companies  listed  in  this  notice 
have  given  notice  imder  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation  Y 
(12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act.  Additional  information  on  all 
bank  holding  companies  may  be 
obtained  from  the  National  Information 
Center  website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 


received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  October  15,  2002. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (Susan  Zubradt,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
Qty,  Missouri  64198-0001: 

1.  Ctaco,  Inc.,  Vinita,  Oklahoma;  to 
engage  de  novo  through  its  subsidiary 
First  Acquisition  Corporation,  Vinita, 
Oklahoma,  in  leasing  and  lease 
financing  on  personal  property, 
pursuant  to  §  225.28(b)(3)  of  Regiilation 
Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  25,  2002. 
Jennifer  J.  Jolmson, 
Secretary  of  the  Board. 
[FR  Doc.02-24849  Filed  9-30-02;  8:45  am] 
eauNO  cooe  «2io-oi-« 


BOARD  OF  GOVERNORS  OF  THE 
FEDERAL  RESERVE  SYSTEM 

Sunshine  Meeting  Notics 

TME  AND  DATE:  11  a.m.,  Monday, 
October  7,  2002. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  20th  and  C 
Streets,  NW.,  Washington,  DC  20551. 

STATUS:  Closed. 

HATTERS  TO  BE  CONSIDEREO: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  items  carried  forward  from  a 
previously  annoimced  meeting. 

FOR  MORE  INFORMATION  PLEASE  CONTACT: 

Michelle  A.  Smith,  Assistant  to  the 
Board;  202-452-2955. 

SUPPLEMENTARY  INFORMATION:  You  may 

call  202-452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
eumoimcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.federalTeserve.gov  for  an  electronic 
announcement  that  not  only  lists 
applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  September  27,  2002. 
Robert  deV.  Frieraon, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  02-25061  Filed  9-27-02;  2:26  pm] 
BUMQ  COW  6210-01-^ 


GENERAL  SERVICES 
ADMINISTRATION 

GovsmmsntwIds  Par  Dism  Advisory 
Board 

agency:  Office  of  Govemmentwide 
Policy,  GSA. 

ACTION:  Establishment  of  Subcommittees 
under  the  Govemmentwide  Per  Diem 
Advisory  Board. 

Establishment  of  Subcommittees:  This 
notice  is  published  in  accordance  with 
the  provisions  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463),  and 
advises  of  the  establishment  of  the  Per 
Diem  Review  and  Government  Lodging 
Program  Subcommittees  imder  GSA's 
Govemmentwide  Per  Diem  Advisory 
Board  (Board).  The  Administrator  of 
General  Services  has  determined  that 
the  establishment  of  these 
Subcommittees  are  necessary  and  in  the 
public  interest. 

Purpose:  The  Per  Diem  Review 
Subcommittee  is  established  to  collect, 
review  and  report  pertinent  information 
to  the  Board.  The  primary  purpose  of 
the  subcommittee  is  to  present 
recommendations  to  the  Board  for 
improvements  to  the  Per  Diem  process 
and/or  methodology. 

The  Government  Lodging  Program 
Subcommittee  is  established  to  identify, 
review  and  report  lodging  program(s) 
best  practices  used  by  private  industry. 
Through  the  review  of  this  information 
the  Board  will  provide  advice  to  GSA 
regarding  best  practices  for  a 
Govemmentwide  lodging  program. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
Office  of  Transportation  and  Personal 
Property,  Office  of  Govemmentwide 
Policy,  is  the  organization  within  GSA 
that  is  sponsoring  this  Board.  For 
additional  information,  contact  Joddy  P. 
Gamer  (MTT),  1800  F  Street,  NW. 
Washington  DC  20405,  telephone  (202) 
501-4857,  or  by  e-mail  at 
joddy.gamer9gsa.gov. 

Stephen  A.  Perry, 

Admirtistrator. 

[FR  Doc.  02-24833  Filed  »-30-02: 8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[600ay-02-83] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportimity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
simimaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  498-1210. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  bxirden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 


collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Seleda 
Perryman,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24,  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Project:  Assessment  of 
Surveillance  Projects,  Educational 
Materials,  Adverse  Outcome  Alerts,  and 
Information  Distribution  Systems — 
New — National  Center  for  Infectious 
Diseases  (NCID),  Centers  for  Disease 
Control  and  Prevention  (CDC).  The 
Division  of  Healthcare  Quality 
Promotion  (DHQP),  NCID,  CDC. 
provides  surveillance  methods,  notices 
about  adverse  outcomes,  and 
educational  products  and  materials  to 
assist  healthcare  personnel  in 
monitoring  and  preventing  infections, 
antimicrobial  resistance,  and  other 
adverse  events. 

The  surveillance  project  methods 
include  definitions,  data  collection 
forms,  and  computer  programs.  The 
educational  materials  include  slides 
sets,  web-based  information  and 
instruction,  posters,  video  confisrences. 


and  workbooks.  The  surveillance  and 
educational  materials  may  be 
distributed  via  the  Internet,  postal  mail, 
or  electronic  mail.  The  notices  include 
important  alerts  about  healthcare- 
associated  disease  outbreaks  and 
clusters  that  may  be  of  national 
importance.  These  notices  are  delivered 
through  a  voluntary  Rapid  Notification 
System  e-mail  subscriber  list  that  can 
also  rapidly  gather  information  to  assess 
the  scope  of  these  problems  in  U.S. 
healthcare  facilities  and  target  corrective 
actions  or  educational  strategies. 

To  ensure  that  these  important 
functions  are  performed  efficiently  and 
provide  the  strongest  public  health 
benefit  possible.  DHQP  needs  to  assess 
their  usability  and  develop  strategies  to 
improve  their  quality.  In  addition, 
DHQP  needs  to  assess  the  DHQP 
website  and  other  distribution  systems 
(e.g.,  electronic  mail,  postal  mail). 
DHQP  will  seek  to  do  this  through  a 
series  of  surveys.  The  number  of 
questions  in  each  survey  will  range  fit>m 
five  to  25.  These  assessments  will 
enable  DHQP  to  better  assist  healthcare 
personnel  in  preventing  infections,  ^ 
antimicrobial  resistance,  and  other 
adverse  events.  Data  will  be  collected 
using  the  Internet  or  printed  forms. 
There  are  no  costs  to  respondents. 


Title 


Assessment  of  Surveillance  Methods  

Assessment  of  Educational  Materials  

Assessment  of  Scope  of  Healthcare-associated  adverse  outcomes 
Assessment  of  Distribution  Systems 

Total i 


Number  of 
respondents 


1000 

12,500 

47,200 

105,900 


Number  of  re- 
sponses/re- 
spondent 


Avg.  burden/ 
response 
(in  hours) 


1 
10/60 
10/60 
10/60 


Total  burden 
(in  hours) 


1000 

2.063 

7.867 

17,650 


28,600 


Dated:  September  24.  2002. 
Nancy  E.  Cheal, 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention. 

[FR  Doc.  02-24827  Filed  9-30-02;  8:45  am] 
BHJJNG  CODE  4163-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

[CMS-2160-N] 

RIN0936-ZA38 

State  Ctiikken's  Health  Insurance 
Program;  nnal  Allotments  to  States, 
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summary:  Title  XXI  of  the  Social 
Security  Act  (the  Act)  authorizes 
payment  of  Federal  matching  funds  to 
States,  the  District  of  Colimibia,  and 
U.S.  Territories  and  Commonwealths  to 


initiate  and  expand  health  insurance 
coverage  to  uninsured,  low-income 
children  under  the  State  Children's 
Health  Insurance  Program  (SCHIP).  This 
notice  sets  forth  the  final  allotments  of 
Federal  funding  available  to  each  State, 
the  District  of  Columbia,  and  each  U.S. 
Territory  and  Commonwealth  for  fiscal 
year  2003.  States  may  implement  SCHIP 
through  a  separate  State  program  under 
title  XXI  of  the  Act,  an  expansion  of  a 
State  Medicaid  program  under  title  XIX 
of  the  Act.  or  a  combination  of  both. 

EFFECTIVE  DATE:  This  notice  is  effective 
on  October  31,  2002.  Final  allotments 
are  available  for  expenditures  after 
October  1,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Strauss.  (410)  786-2019. 

SUPPLEMENTARY  INFORMATION: 
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I.  Purpose  of  This  Notice 

This  notice  sets  forth  the  allotments 
available  to  each  State,  the  District  of 
Coliunbia.  and  each  U.S.  Territory  and 
Commonwealth  for  fiscal  year  (FY)  2003 
under  title  XXI  of  the  Social  Security 
Act  (the  Act).  Final  allotments  for  a 
fiscal  year  are  available  to  match 
expenditures  under  an  approved  State 
child  health  plan  for  3  fiscal  years, 
including  the  year  for  which  the  final 
allotment  was  provided.  That  is,  the  FY 

2003  allotments  will  be  available  to 
States  for  FY  2003,  and  unexpended 
amounts  may  be  carried  over  to  FYs 

2004  and  2005.  Federal  funds 
appropriated  for  title  XXI  are  limited, 
and  the  law  specifies  a  formula  to 
divide  the  total  annual  appropriation 
into  individual  allotments  available  for 
each  State,  the  District  of  Coliunbia,  and 
each  U.S.  Territory  and  Commonwealth 
with  an  approved  child  health  plan. 

Section  2104(b)  of  the  Act  requires 
States,  the  District  of  Coliunbia,  and 
U.S.  Territories  and  Commonwealth^  to 
have  an  approved  child  health  plan  for 
the  fiscal  year  in  order  for  the  Secretary 
to  provide  an  allotment  for  that  fiscal 
year.  All  States,  the  District  of 
Columbia,  and  U.S.  Territories  and 
Commonwealths  have  approved  plans 
for  FY  2003.  Therefore,  the  FY  2003 
allotments  contidned  in  this  notice 
pertain  to  all  States,  the  District  of 
Columbia,  and  U.S.  Territories  and 
Commonwealths. 

n.  Methodology  for  Determining  Final 
Allotments  for  States,  the  District  of 
Colundiia,  and  U.S.  Territories  and 
Commonwealths 

This  notice  specifies,  in  the  table 
under  section  m,  the  final  FY  2003 
allotments  available  to  individual 
States,  the  District  of  Columbia,  and 
U.S.  Territories  and  Commonwealths  for 
either  child  health  assistance 
expenditures  under  approved  State 
child  health  plans  or  for  claiming  an 
enhanced  Federal  medical  assistance 
percentage  rate  for  certain  SCHIP- 
related  Medicaid  expenditures.  As 
discussed  below,  the  FY  2003  final 
allotments  have  been  calculated  to 
reflect  the  methodology  for  determining 
an  allotment  amoimt  for  each  State,  the 
District  of  Columbia,  and  each  U.S. 
Territory  and  Commonwealth  under 
section  2104  of  the  Act,  as  amended. 

Section  2104(a)  of  the.Act  provides 
that,  for  purposes  of  providing 
allotments  to  the  50  States  and  the 
District  of  Columbia,  the  following 
amounts  are  appropriated: 
$4,295,000,000  for  FY  1998; 
$4,275,000,000  for  each  FY  1999 
through  FY  2001;  $3,150,000,000  for 


each  FY  2002  through  FY  2004; 
$4,050,000,000  for  each  FY  2005 
through  FY  2006;  and  $5,000,000,000 
for  FY  2007.  However,  under  section 
2104(c)  of  the  Act.  0.25  percent  of  the 
total  amount  appropriated  each  year  is 
available  for  allotment  to  the  U.S. 
Territories  and  Commonwealths  of 
Puerto  Rico.  Guam,  the  Virgin  Islands. 
American  Samoa,  and  the  Northern 
Mariana  Islands.  Section  2104(c)  of  the 
act  also  specifies  that  the  total  amounts 
are  allotted  to  the  U.S.  Territories  and 
Commonwealths  according  to  the 
following  percentages:  Puerto  Rico.  91.6 
percent;  Guam.  3.5  percent;  the  Virgin 
Islands,  2.6  percent;  American  Samoa, 
1.2  percent;  and  the  Northern  Mariana 
Islands,  1.1  percent. 

Section  2104(c)(4)(B)  of  the  Act 
provides  for  additional  amoimts  for 
allotment  to  the  Territories  and 
Commonwealths:  $32,000,000  for  FY 
1999;  $34,200,000  for  each  FY  2000 
through  FY  2001;  $25,200,000  for  each 
FY  2002  through  FY  2004;  $32,400,000 
for  each  FY  2005  through  FY  2006;  and 
$40,000,000  for  FY  2007.  For  FY  2003, 
title  XXI  of  the  Act  provides 
$25,200,000  for  allotment  to  the  U.S. 
Territories  and  Commonwealths. 
Therefore,  the  total  amount  available  for 
allotment  to  the  U.S.  Territories  and 
Commonwealths  in  FY  2003  is 
$33,075,000  (that  is,  $25,200,000  plus 
$7,875,000  (0.25  percent  of  the  FY  2003 
appropriation  of  $3,150,000,000)). 

For  FY  2003,  there  is  no  reduction  to 
the  total  amount  available  for  allotment 
to  the  50  States  and  the  District  of 
Columbia  under  sections  4921  and  4922 
of  the  Balanced  Budget  Act  of  1997 
(BBA)  (Pub.  L.  105-33,  enacted  on 
August  5, 1997).  From  FYs  1998  to  2002 
only,  the  total  amount  available  for 
allotment  to  the  50  States  and  the 
District  of  Columbia  was  reduced  by  a 
total  of  $60,000,000;  $30,000,000  of 
which  was  allocated  to  the  Public 
Health  Service  for  a  special  diabetes 
research  program  for  children  with  Type 
I  diabetes,  and  $30,000,000  of  which 
was  for  special  diabetes  programs  for 
Indians. 

Therefore,  the  total  amoimt  available 
nationally  for  allotment  for  the  50  States 
and  the  District  of  Coltmibia  for  FY  2003 
was  determined  in  accordance  with  the 
following  formula: 

At  =  S2I(M<«)  —  T2 104(c) 

At  =  Total  amoimt  available  for 
allotment  to  the  50  States  and  the 
District  of  Columbia  for  the  fiscal  year. 

S2 104(a)  =  Total  appropriation  for  the 
fiscal  year  indicated  in  section  2104(a) 
of  the  Act.  For  FY  2003,  this  is 
$3,150,000,000. 


T2 104(c) »  Total  amoimt  available  for 
allotment  for  the  U.S.  Territories  and 
Commonwealths;  determined  under 
section  2104(c)  of  the  Act  as  0.25 
percent  of  the  total  appropriation  for  the 
50  States  and  the  District  of  Columbia. 

For  FY  2003,  this  is:  .0025  x 
$3,150,000,000  =  $7,875,000. 

Therefore,  for  FY  2003,  the  total 
amoimt  available  for  allotment  to  the  50 
States  and  the  District  of  Columbia  is 
$3,142,125,000.  This  was  determined  as 
follows: 

At  ($3,142,125,000)  =  S2io4(.) 
($3,150,000,000)  -  T2io4(c) 
($7,875,000) 

For  purposes  of  the  following 
discussion,  the  term  "State,"  as  defined 
in  section  2104(b)(l)(D)(ii)  of  the  Act, 
"means  one  of  the  50  States  or  the 
District  of  Columbia." 

Under  section  2104(b)  of  the  Act,  the 
determination  of  the  number  of  children 
applied  in  determining  the  SCHIP 
allotment  for  a  particular  fiscal  year  is 
based  on  the  three  most  recent  March 
supplements  to  the  Current  Population 
Survey  (CPS)  of  the  Bureau  of  the 
Census  officially  available  before  the 
beginning  of  the  calendar  year  in  which 
the  fiscal  year  begins.  The 
determination  of  the  State  cost  factor  is 
based  on  the  annual  average  wages  per 
employee  in  the  health  services 
industry,  which  is  determined  using  the 
most  recent  3  years  of  those  wage  data. 
The  data  are  reported  and  determined  as 
final  by  the  Bureau  of  Labor  Statistics 
(BLS)  of  the  Department  of  Labor  and 
are  officially  available  before  the 
beginning  of  the  calendar  year  in  which 
the  fiscal  year  begins.  Since  FY  2003 
begins  on  October  1,  2002  (that  is,  in 
calendar  year  2002)  in  determining  the 
FY  2003  SCHIP  allotments,  we  are  using 
the  most  recent  official  data  from  the 
Bureau  of  the  Census  and  the  BLS, 
respectively,  available  before  January  1 
of  calendar  year  2002. 

Number  of  Children 

For  FY  2003,  as  specified  by  section 
2104(b)(2)(A)(iii)  of  the  Act,  the  number 
of  cJiildren  is  calculated  as  the  sum  of 
50  percent  of  the  number  of  low- 
income,  uninsured  children  in  the  State, 
and  50  percent  of  the  number  of  low- 
income  children  in  the  State.  The 
number  of  children  factor  for  each  State 
is  developed  from  data  provided  by  the 
Bureau  of  the  Census  based  on  the 
standard  methodology  used  to 
determine  official  poverty  status  and 
uninsured  status  in  the  aimual  CPS  on 
these  topics.  As  part  of  a  continuing 
formal  process  between  the  Centers  for 
Medicare  &  Medicaid  Services  (CMS) 
and  the  Bureau  of  the  Census,  each 
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fiscal  year  we  obtain  the  number  of 
children  data  officially  from  the  Bureau 
of  the  Census. 

Under  section  2104(b)(2)(B)  of  the 
Act,  the  number  of  children  for  each 
State  (provided  in  thousands)  was 
determined  and  provided  by  the  Bureau 
of  the  Census  based  on  the  arithmetic 
average  of  the  number  of  low-income 
children  and  low-income  children  with 
no  health  insurance  as  calculated  from 
the  three  most  recent  March 
supplements  to  the  GPS  officially 
available  from  the  Bureau  of  the  Census 
before  the  beginning  of  the  2002 
calendar  year.  In  particular,  through 
December  31.  2001,  the  most  recent 
official  data  available  from  the  Bureau 
of  the  Census  on  the  numbers  of 
children  were  data  from  the  three  March 
CPSs  conducted  in  March  1999.  2000. 
and  2001  (representing  data  for  years 
1998  through  2000). 

State  Cost  Factor     i 

The  State  cost  factor  is  based  on 
annual  average  wages  in  the  health 
services  industry  in  the  State.  The  State 
cost  factor  for  a  State  is  equal  to  the  sum 
of:  0.15  and  0.85  multiplied  by  the  ratio 
of  the  annual  average  wages  in  the 
health  industry  per  employee  for  the 
State  to  the  annual  wages  per  employee 
in  the  health  industry  for  the  50  States 
and  the  District  of  Columbia. 

Under  section  2104(b)(3)(B)  of  the 
Act,  as  amended  by  the  Balanced 
Budget  Refinement  Act  of  1999  (BBRA) 
(Pub.  L.  106-113.  enacted  on  November 
29, 1999)  the  State  cost  factor  for  each 
State  for  a  fiscal  year  is  calculated  based 
on  the  average  of  the  annual  wages  for 
employees  in  the  health  industry  for 
each  State  using  data  for  each  of  the 
most  recent  3  years  as  reported  and 
determined  as  final  by  the  BLS  in  the 
Department  of  Labor  and  available 
before  the  beginning  of  the  calendar 
year  in  which  the  fiscal  year  begins. 
Therefore,  the  State  cost  factor  for  FY 
2003  is  based  on  the  most  recent  3  years 
of  BLS  data  officially  available  as  final 
before  January  1,  2002  (the  beginning  of 
the  calendar  year  in  which  FY  2003 
begins);  that  is,  it  is  based  on  the  BLS 
data  available  as  final  through  December 
31,  2001.  In  accordance  with  these 
requirements,  we  used  the  final  State 
cost  factor  data  available  from  BLS  for 
1998,  1999,  and  2000  in  calculating  the 
FY  2003  final  allotments. 

The  State  cost  factor  is  determined 
based  on  the  calculation  of  the  ratio  of 
each  State's  average  annual  wages  in  the 
health  industry  to  the  national  average 
annual  wages  in  the  health  care 
industry.  Since  BLS  is  required  to 
suppress  certain  State-specific  data  in 
providing  us  with  the  State-specific 


average  wages  per  health  services 
industry  employee  due  to  the  Privacy 
Act,  we  calculated  the  national  average 
wages  directly  from  the  State-specific 
data  provided  by  BLS.  As  part  of  a 
continuing  formal  process  between  CMS 
and  the  BLS,  each  fiscal  year  CMS 
obtains  these  wage  data  officially  from 
the  BLS. 

Under  section  2104(b)(4)  of  the  Act,  as 
amended  by  the  BBRA,  each  State  and 
the  District  of  Columbia  is  allotted  a 
"proportion"  of  the  total  amount 
available  nationally  for  allotment  to  the 
States.  The  term  "proportion"  is  defined 
in  section  2104(b)(4)(D)(i)  of  the  Act  and 
refers  to  a  State's  share  of  the  total 
amount  available  for  allotment  for  any 
given  fiscal  year.  In  order  for  the  entire 
total  cunount  available  to  be  allotted  to 
the  States,  the  sum  of  the  proportions 
for  all  States  must  exactly  equal  one. 
Under  the  statutory  definition,  a  State's 
proportion  for  a  fiscal  year  is  equal  to 
the  State's  allotment  for  the  fiscal  year 
divided  by  the  total  amount  available 
nationally  for  allotment  for  the  fiscal  _ 
year.~In  general,  a  State's  allotment  for 
a  fiscal  year  is  calculated  by  multiplying 
the  State's  proportion  for  the  fiscal  yea? 
by  the  national  total  amount  available 
for  allotment  for  that  fiscal  year  in 
accordance  with  the  following  formula: 

SA,  =P,  X  At 

SA,  =  Allotment  for  a  State  or  District 
of  Columbia  for  a  fiscal  year. 

P,  =  Proportion  for  a  State  or  District 
of  Columbia  for  a  fiscal  year. 

At  =  Total  amount  available  for 
allotment  to  the  50  States  and  the 
District  of  Columbia  for  the  fiscal  year. 
For  FY  2003,  this  is  $3,142,125,000. 

In  accordance  with  the  amended 
statutory  formula  for  determining 
allotments,  the  State  proportions  are 
determined  under  two  steps,  which  are 
described  below  in  further  detail. 

Under  the  first  step,  each  State's 
preadjusted  proportion  is  calculated. 
This  is  done,  first,  by  multiplying  the 
State's  number  of  children  and  the  State 
cost  factor  to  determine  a  "product"  for 
each  State.  The  products  for  all  States 
are  then  simuned.  Finally,  the  product 
for  a  State  is  divided  by  the  sum  of  the 
products  for  all  States,  thereby  yielding 
the  State's  preadjusted  proportion. 

Application  of  Floors  and  Ceilings 

Under  the  second  step,  the 
preadjusted  proportions  are  subject  to 
the  application  of  proportion  floors, 
ceilings,  and  a  reconciliation  process,  as 
appropriate.  The  amended  SCHIP 
statute  specifies  three  proportion  floors, 
or  minimum  proportions,  that  apply  in 
determining  States'  allotments.  The  first 
proportion  floor  is  equal  to  $2,000,000 


divided  by  the  total  of  the  amount 
available  nationally  for  the  fiscal  year. 
This  proportion  ensures  that  a  State's 
minimum  allotment  would  be 
$2,000,000.  For  FY  2003,  no  State's 
preadjusted  proportion  is  below  this 
floor.  The  second  proportion  floor  is 
equal  to  90  percent  of  the  allotment 
proportion  for  the  State  for  the  previous 
fiscal  year;  that  is,  a  State's  proportion 
for  a  fiscal  year  must  not  be  lower  than 
10  percent  below  the  previous  fiscal 
year's  proportion.  The  third  proportion 
floor  is  equal  to  70  percent  of  the 
allotment  proportion  for  the  State  for  FY 
1999;  that  is,  the  proportion  for  a  fiscal 
year  must  not  be  lower  than  30  percent 
below  the  FY  1999  proportion. 

Each  State's  allotment  proportion  for 
a  fiscal  year  is  limited  by  a  maximum 
ceiling  amount,  equal  to  145  percent  of 
the  State's  proportion  for  FY  1999;  that 
is,  a  State's  proportion  for  a  fiscal  year 
must  be  no  higher  than  45  percent  above 
the  State's  proportion  for  FY  1999.  The 
floors  and  ceilings  are  intended  to 
minimize  the  fluctuation  of  State 
allotments  from  year  to  year  and  over 
the  life  of  the  program  as  compared  to 
FY  1999.  The  floors  and  ceilings  on 
proportions  are  not  applicable  in 
determining  the  allotments  of  the  U.S. 
Territories  and  Commonwealths;  they . 
receive  a  fixed  percentage  specified  in 
the  statute  of  the  total  allotment 
available  to  the  U.S.  Territories  and 
Commonwealths . 

As  determined  under  the  first  step  for 
determining  the  States'  preadjusted 
proportions,  which  is  applied  before  the 
application  of  any  floors  or  ceilings,  the 
sum  of  the  proportions  for  all  the  States 
and  the  District  of  Columbia  will  be 
equal  to  exactly  one.  However,  the 
application  of  the  floors  and  ceilings 
under  the  second  step  may  change  the 
proportions  for  certain  States;  that  is, 
some  States'  proportions  may  need  to  be 
raised  to  the  floors,  while  other  States' 
proportions  may  need  to  be  lowered  to 
the  maximum  ceiling.  If  this  occurs,  the 
sum  of  the  proportions  for  all  States  and 
the  District  of  Columbia  may  not  exactly 
equal  one.  In  that  case,  the  statute 
requires  that  the  proportions  will  need 
to  be  adjusted,  under  a  method  that  is 
determined  by  whether  the  sum  of  the 
proportions  is  greater  or  less  than  one. 
such  that  the  sum  of  the  proportions 
exactly  equal  one. 

The  siun  of  the  proportions  would  be 
greater  than  one  if  the  application  of  the 
floors  and  ceilings  resulted  in  raising 
the  proportions  of  some  States  (due  to 
the  floors)  to  a  greater  degree  than  the 
proportions  of  other  States  were 
lowered  (due  to  the  ceiling).  If,  after 
application  of  the  floors  and  ceiling,  the 
siun  of  the  proportions  is  greater  than 


Federal  Register / Vol.  67,  No.  190 /Tuesday,  October  1,  2002 /Notices 


61635 


one,  the  amended  statute  requires  the 
Secretary  to  determine  a  maximum 
percentage  increase  limit,  which,  when 
applied  to  the  State  proportions,  would 
result  in  the  sum  of  the  proportions 
being  exactly  one. 

If,  after  the  application  of  the  floors 
and  ceiling,  the  siun  of  the  proportions 
is  less  than  one,  the  statute  requires  the 
States'  proportions  to  be  increased  in  a 
"pro  rata"  manner  so  that  the  sum  of  the 
proportions  again  equals  one.  It  is  also 
possible,  although  imlikely,  that  the 
sum  of  the  proportions  (after  the 
application  of  the  floors  and  ceiling) 
will  exactly  equal  one,  and  therefore, 
the  proportions  would  require  no 
further  adjustment. 

Determination  of  Preadjusted 
Proportions 

The  following  is  an  explanation  of 
how  we  applied  the  two  State-related 
factors  specified  in  the  statute  to 
determine  the  States'  preadjusted 
proportions  for  FY  2003.  The  term 
"preadjusted,"  as  used  here,  refers  to 
the  States'  proportions  before  the 
application  of  the  floors  and  ceiling  and 
adjustments,  as  specified  in  the 
amended  SCHIP  statute.  The 
determination  of  each  State  and  the 
District  of  Colmnbia's  preadjusted 
proportion  for  FY  2003  is  in  accordance 
with  the  following  formula: 
PPi  =  (C,  X  SCF.)  / 1  (Q  X  SCFi) 

PP,  =  Preadjusted  proportion  for  a 
State  or  District  of  Columbia  for  a  fiscal 
year. 

Ci  =  Number  of  Children  in  a  State 
(section  2104(b)(l)(A)(i)  of  the  Act)  for 
a  fiscal  year.  This  number  is  based  on 
these  number  of  low-income  children 
for  a  State  for  a  fiscal  year  and  the 
number  of  low-income  uninsured 
children  for  a  State  for  a  fiscal  year 
determined  on  the  basis  of  the 
arithmetic  average  of  the  number  of 
those  children  as  reported  and  defined 
in  the  three  most  recent  March 
supplements  to  the  CPS  of  the  Bureau 
of  the  Census,  officially  available  before 
the  beginning  of  the  calendar  year  in 
which  the  fiscal  year  begins.  (See 
section  2104(b)(2)(B)  of  the  Act.) 

For  fiscal  year  2003,  the  Number  of 
Children  is  equal  to  the  sum  of  50 
percent  of  the  number  of  low-income 
uninsured  children  in  the  State  for  the 
fiscal  year  and  50  percent  of  the  niunber 
of  low-income  children  in  the  State  for 
the  fiscal  year.  (See  section 
2104(b)(2)(A)(iii)  of  the  Act.) 

SCFi  =  State  Cost  Factor  for  a  State 
(section  2104(b)(l)(A)(ii)  of  the  Act). 
For  a  fiscal  year,  this  is  equal  to: 

0.15  +  0.85  X  (Wj/Wn) 


W,  =  The  annual  average  wages  per 

employee  for  a  State  for  that  year 

(section  2104(b)(3)(A)(ii)(l)  of  the 

Act). 
Wn  =  The  annual  average  wages  per 

employee  for  the  50  States  and  the 

District  of  Coliunbia  (section 

2104{b)t3)(A)(ii)(n)  of  the  Act). 

The  aimual  average  wages  per 
employee  for  a  State  or  for  all  States  and 
the  District  of  Columbia  for  a  fiscal  year 
is  equal  to  the  average  of  those  wages  for 
employees  in  the  health  services 
industry  (SIC  80),  as  reported  and 
determined  as  final  by  the  BLS  of  the 
Department  of  Labor  for  each  of  the 
most  recent  3  years  officially  available 
before  the  beginning  of  the  calendar 
year  in  which  the  fiscal  year  begins. 
(See  section  2104(b)(3)(B)  of  the  Act). 
I(Ci  X  SCF,)  =  The  sum  of  the  products 

of  (C,  X  SCFi)  for  each  State  (section 

2104(b)(1)(B)  of  the  Act). 

The  resulting  proportions  would  then 
be  subject  to  the  application  of  the 
floors  and  ceilings  specified  in  the 
amended  SCHIP  statute  and  reconciled, 
as  necessary,  to  eliminate  any  deficit  or 
surplus  of  the  allotments  because  the 
sum  of  the  proportions  was  either 
greater  than  or  less  than  one. 

Section  2104(e)  of  the  Act  requires 
that  the  amount  of  a  State's  allotment 
for  a  fiscal  year  be  available  to  the  State 
for  a  total  of  3  years;  the  fiscal  year  for 
which  the  State  child  health  plan  is 
approved  and  the  2  following  fiscal 
years.  Section  2104(f)  of  the  Act  requires 
the  Secretary  to  establish  a  process  for 
redistribution  of  the  amounts  of  States' 
allotments  that  are  not  expended  during 
the  3-year  period  to  States  that  have 
fully  expended  their  allotments. 

m.  Table  of  State  Children's  Health 
Insurance  Program  Final  AUotments  for 
FY  2003 

Key  to  Table 

Column/Description 

Column  A  =  State.  Name  of  State, 
District  of  Columbia,  U.S. 
Commonwealth  or  Territory. 

Column  B  =  Number  of  Children.  The 
number  of  children  for  each  State 
(provided  in  thousands)  was  determined 
and  provided  by  the  Bureau  of  the 
Census  based  on  the  arithmetic  average 
of  the  number  of  low-income  children 
and  low-income  uninsured  children, 
and  is  based  on  the  three  most  recent 
March  supplements  to  the  CPS  of  the 
Bureau  of  the  Census  officially  available 
before  the  beginning  of  the  calendar 
year  in  which  the  fiscal  year  begins.  The 
FY  2003  allotments  were  based  on  the 
1999,  2000,  and  2001  March 
supplements  to  the  CPS.  These  data 


represent  the  number  of  people  in  each 
State  under  19  years  of  age  whose 
family  income  is  at  or  below  200 
percent  of  the  poverty  threshold 
appropriate  for  that  family,  and  who  are 
reported  to  be  without  health  insurance 
coverage.  The  number  of  children  for 
each  State  was  developed  by  the  Bureau 
of  the  Census  based  on  the  standard 
methodology  used  to  determine  official 
poverty  status  and  uninsured  status  in 
its  annual  March  CPS  on  these  topic's. 
For  FY  2003,  the  number  of  children 
is  equal  to  the  sum  of  50  percent  of  the 
number  of  low-income  uninsured 
children  in  the  State  and  50  percent  of 
the  number  of  low-income  children  in 
the  State. 

Column  C  =  State  Cost  Factor.  The 
State  cost  factor  for  a  State  is  equal  to 
the  sum  of:  0.15,  and  0.85  multiplied  by 
the  ratio  of  the  annual  average  wages  in 
the  health  industry  per  employee  for  the 
State  to  the  annual  wages  per  employee 
in  the  health  industry  for  the  50  States 
and  the  District  of  Columbia.  The  State 
cost  factor  for  each  State  was  calculated 
based  on  the  wage  data  for  each  State  as 
reported  and  determined  as  final  by  the 
BLS  in  the  Department  of  Labor  for  each 
of  the  most  recent  3  years  and  available 
before  the  beginning  of  the  calendar 
year  in  which  the  fiscal  year  begins.  The 
FY  2003  allotments  were  based  on  final 
BLS  wage  data  for  1998, 1999,  and  2000. 
Column  D  =  Product.  The  product  for 
each  State  was  calculated  by 
multiplying  the  number  of  children  in 
Column  B  by  the  State  cost  factor  in 
Column  C.  The  sum  of  the  products  for 
all  50  States  and  the  District  of 
Columbia  is  below  the  products  for  each 
State  in  Column  D.  The  product  for  each 
State  and  the  sum  of  the  products  for  all 
States  provides  the  basis  for  allotment  to 
States  and  the  District  of  Columbia. 

Column  E  =  Proportion  of  Total.  This 
is  the  calculated  percentage  share  for 
each  State  of  the  total  allotment 
available  to  the  50  States  and  the 
District  of  Coliunbia.  The  percent  share 
of  total  is  calculated  as  the  ratio  of  the 
product  for  each  State  in  Column  D  to 
the  sum  of  the  products  for  all  50  States 
and  the  District  of  Columbia  below  the 
products  for  each  State  in  Column  D. 
Column  F  =  Adjusted  Proportion  of 
Total.  This  is  the  calculated  percentage 
share  for  each  State  of  the  total 
allotment  available  after  the  application 
of  the  floors  and  ceilings  and  after  any 
further  reconciliation  needed  to  ensure 
that  the  sum  of  the  State  proportions  is 
equal  to  one.  The  three  floors  specified 
in  the  amended  statute  are:  (1)  A  floor 
of  $2,000,000  divided  by  the  total 
amount  available  for  all  allotments  for 
the  fiscal  year;  (2)  an  aimual  floor  of  90 
percent  of  (that  is.  10  percent  below)  the 
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preceding  fiscal  year's  allotment 
proportion;  and  (3)  a  cumulative  floor  of 
70  percent  of  (that  is,  30  percent  below) 
the  FY  1999  allotment  proportion.  There 
is  also  a  cumulative  ceiling  of  145 
percent  of  (that  is.  45  percent  above)  the 
FY  1999  allotment  proportion. 

Column  G  =  Allotment.  This  is  the 
SCmP  allotment  for  each  State. 
Commonwealth,  or  Territory  for  the 
fiscal  year.  For  each  of  the  50  States  and 
the  District  of  Columbia,  this  is 
determined  as  the  adjusted  proportion 
of  total  in  Column  F  for  the  State 


multiplied  by  the  total  amount  available 
for  allotment  for  the  50  States  and  the 
District  of  Colimibia  for  the  fiscal  year. 

For  each  of  the  U.S.  Territory  and 
Commonwealths,  the  allotment  is 
determined  as  the  Proportion  of  Total  in 
Colunm  E  multiplied  by  the  total 
amount  available  for  allotment  to  the 
U.S.  Territories  and  Commonwealths. 
For  the  U.S.  Territories  and 
Commonwealths,  the  Proportion  of 
Total  in  Colimm  E  is  specified  in 
section  2104(c)  of  the  Act.  The  total 
amount  is  then  allotted  to  the  U.S. 


Territories  and  Commonwealths 
according  to  the  percentages  specified 
in  section  2104  of  the  Act.  There  is  no 
adjustment  made  to  the  allotments  of 
the  U.S.  Territories  and 
Commonwealths  as  they  are  not  subject 
to  the  application  of  the  floors  and 
ceiling.  As  a  result.  Column  F  in  the 
table,  the  Adjusted  Proportion  of  Total, 
is  empty  for  the  U.S.  Territories  and 
Commonwealths. 
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BILUNG  CODE  4120-01-C 


IV.  Impact  Statement 

We  have  examined  the  impacts  of  this 
notice  as  required  by  Executive  Order 


12866  (September  1993,  RegxUatory 
Planning  and  Review),  the  Regidatory 
Flexibility  Act  (RFA)  (September  16, 
1980,  Public  Law  96-354),  section 


1102(b)  of  the  Social  Security  Act,  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4),  and  Executive 
Order  13132. 
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Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives  and, 
when  rules  are  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic  environments,  public  health 
and  safety,  other  advantages, 
distributive  impacts,  and  equity).  We 
believe  that  this  notice  is  consistent 
with  the  regulatory  philosophy  and 
principles  identified  in  the  Executive 
Order.  The  formula  for  the  allotments  is 
specified  in  the  statute.  Since  the 
formula  is  specified  in  the  statute,  we 
have  no  discretion  in  determining  the 
allotments.  This  notice  merely 
announces  the  results  of  our  application 
of  this  formula,  and  therefore  does  not 
reach  the  economic  significance 
threshold  of  $100  million  in  any  1  year. 

The  RFA  requires  agencies  to  analyze 
options  for  regulatory  relief  of  small 
businesses.  For  purposes  of  the  RFA, 
small  entities  include  small  businesses, 
nonprofit  organizations,  and 
government  agencies.  Most  hospitals 
and  most  other  providers  and  suppliers 
are  small  entities,  either  by  nonprofit 
status  or  by  having  revenues  of  $6  to 
$29  million  in  any  one  year.  Individuals 
and  States  are  not  included  in  the 
definition  of  a  small  entity. 

In  addition,  section  1102(b)  of  the  Act 
requires  us  to  prepare  a  regulatory 
impact  analysis  if  a  notice  may  have  a 
significant  impact  on  the  operations  of 
a  substantial  number  of  small  ruidl 
hospitals.  This  analysis  must  conform  to 
the  provisions  of  section  604  of  the 
RFA.  For  purposes  of  section  1102(b)  of 
the  Act,  we  define  a  small  rural  hospital 
as  a  hospital  that  is  located  outside  of 
a  Metropolitan  Statistical  Area  and  has 
fewer  than  100  beds. 

The  Unfunded  Mandates  Reform  Act 
of  1995  requires  that  agencies  prepare 
an  assessment  of  anticipated  costs  and 
benefits  before  publishing  any  notice 
that  may  result  in  an  expenditure  by 
State,  local,  and  tribal  governments,  in 
the  aggregate,  or  by  the  private  sector,  of 
$110  million  or  more  (adjusted  each 
year  for  inflation)  in  any  1  year.  Because 
participation  in  the  SCHIP  program  on 
the  part  of  States  is  voluntary,  any 
payments  and  expenditures  States  make 
or  incur  on  behalf  of  the  program  that 
are  not  reimbursed  by  the  Federal 
government  are  made  volimtahly.  This 
notice  will  not  create  an  unfunded 
mandate  on  States,  tribal,  or  local 
governments  because  it  merely  notifies 
States  of  their  SCHIP  allotment  for  FY 
2003.  Therefore,  we  are  not  required  to 
perform  an  assessment  of  the  costs  and 
benefits  of  this  notice. 

Low-income  children  will  benefit 
from  payments  under  SCHIP  through 


increased  opportuinities  for  health 
insurance  coverage.  We  believe  this 
notice  will  have  an  overall  positive 
impact  by  informing  States,  the  District 
of  Columbia,  and  U.S.  Territories  and 
Commonwealths  of  the  extent  to  which 
they  are  permitted  to  expend  funds 
under  their  child  health  plans  using 
their  FY  2003  allotments. 

Under  Executive  Order  13132,  we  are 
required  to  adhere  to  certain  criteria 
regarding  Federalism.  We  have 
reviewed  this  notice  and  determined 
that  it  does  not  significantly  affect 
States'  rights,  roles,  and  responsibilities 
because  it  does  not  set  forth  any  new 
policies. 

For  these  reasons,  we  are  not 
preparing  analyses  for  either  the  RFA  or 
section  1102(b)  of  the  Act  because  we 
have  determined,  and  we  certify,  that 
this  notice  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities  or  a  significant 
impact  on  the  operations  of  a  substantial 
number  of  small  rural  hospitals. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  notice  was 
reviewed  by  the  Office  of  Management 
and  Budget. 

(Section  1102  of  the  Social  Security  Act  (42 
U.S.C.  1302)) 

(Catalog  of  Federal  E>oniestic  Assistance 
Program  No.  93.767,  State  Children's  Health 
Insurance  Program) 

Dated:  August  6.  2002. 
Thomas  A.  Scully, 

Administrator,  Centers  for  Medicare  6" 
Medicaid  Services. 

Dated:  August  23,  2002- 
Tommy  G.  Thompson, 
Secretary  of  Health  and  Human  Services. 
(FR  Doc.  02-24846  Filed  9-27-02;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  AdministratkN) 
[Docket  No.  02N-0405] 

Agency  Infonnation  Collection 
Activities;  Proposed  Collection; 
Comment  Request;  Medical  Device 
Reporting:  Manufacturer  Reporting, 
Importer  Reporting,  User  Facility 
Reijporting,  and  DistrilMitor  Reporting 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 


Paperwork  Reduction  Act  of  1995  (the 
PRA),  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  an  existing  information 
collection,  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
information  collection  requirements  for 
medical  device  reporting:  Manufacturer 
reporting,  importer  reporting,  user 
Facility  reporting,  and  distributor  > 
reporting. 

DATES:  Submit  written  or  electronic 
comments  on  the  collection  of 
infonnation  by  December  2,  2002. 
ADDRESSES:  Submit  electronic 
comments  on  the  collection  of 
information  to  http:// 
www.accessdata.fda.gov/scripts/oc/ 
dockets/edockethome.cfm.  Submit 
written  comments  on  the  collection  of 
information  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061 ,  Rockville,  MD  20852.  All 
comments  should  be  identified  with  the 
docket  number  foimd  in  brackets  in  the 
heading  of  this  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Schlosbvu^,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane.  Rockville,  MD  20857, 
301-827-1223. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  (44  U.S.C.  3501-3520),  Federal 
agencies  must  obtain  approval  fi'om  the 
Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
'Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  the  PRA  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information, 
including  each  proposed  extension  of  an 
existing  collection  of  information, 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement,  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  set  forth  in  this  docimient 

With  respect  to  the  following 
collection  of  infonnation,  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  FDA's  estimate  of  the 
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burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assimiptions  used; 
(3)  ways  to  enhance  the  quaUty,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
biuden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 


Medical  Device  Reporting: 
ManufiBcturer  Reporting,  Importer 
Reporting,  User  Fadlity  Reporting,  and 
Distributor  Reporting  (OMB  Control 
Number  0910-0437) — Extension 

Section  519(a),  (b),  and  (c)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  360i(a),(b),  and  (c)) 
requires  user  facilities,  manufacturers, 
and  importers  of  medical  devices  to 
report  adverse  events  involving  medical 
devices  to  FDA.  On  December  11, 1995 
(60  FR  63597),  FDA  issued  part  803  (21 
CFR  part  803)  that  implemented  section 
519  of  the  act.  The  regulation  was 


amended  to  conform  with  the  changes 
reflected  in  the  1997  FDA 
Modernization  Act. 

Information  from  these  reports  will  be 
used  to  evaluate  risks  associated  with 
medical  devices  and  to  enable  FDA  to 
take  appropriate  regulatory  measures  to 
protect  the  public  health. 

Respondents  to  this  collection  of 
infonnation  are  businesses  or  other  for 
profit  and  non-profit  organizations 
including  user  facilities,  manufacturers, 
and  importers  of  medical  devices. 

FDA  estimates  the  burden  of  this 
collection  as  follows: 


Table  1.— Estimated  Annual  Reporting  Burden^ 

21  CFR  Section 

No.  of 
Respondents 

Annual  Frequency  per 
Response 

Total  Annual 
Responses 

Hours  per 
Response 

Total  Hours 

803.19 

803.30 

803.33  FDA  Form  3419 

803.40 

803  50 

803.55  FDA  Form  3417 

TOTALS 

25 

1,000 

1.000 

50 

1,500 

700 

1 
3 
1 

10 

34 

5 

25 

3,000 

1,000 

500 

51,000 

3,500 

3 

75 

3.000 

1.000 

500    - 

51,000 

3,500 

59,075 

'  There  are  no  capitol  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 

TABLE  2.— ESTIMATED  ANNUAL  RECORDKEEPING  BURDEN^ 


21  CFR  Section 


803.17 

803.182 

TOTAL 


No.  of 
Respondents 


3.200 
39.000 


Annual  Frequency  per 
Response 


Total  Annual 
Responses 


3,200 
39,000 


Hours  per 
Response 


3.3 

1.5 


Total  Hours 


10.560 
58.500 
69,060 


^  There  are  no  capitol  costs  or  operating  and  maintenance  costs  associated  with  ttiis  collection  of  information. 

2  Include  an  estimated  35,000  medical  device  distributors.  Although  they  do  not  submit  MDR  reports,  they  must  maintain  records  of  complaints. 


The  agency  believes  that  the  majority 
of  maniifacturers,  user  facilities,  and 
importers  have  already  established 
written  procedures  to  dociunent 
complaints  and  information  to  meet  the 
MDR  requirements  as  part  of  their 
internal  quality  control  system. 

Part  803  requires  user  facilities  to 
report  incidents  where  a  medical  device 
caused  or  contributed  to  a  death  or 
serious  injury  to  the  device 
manufacturer  and  to  FDA  (in  case  of 
death).  Manufacturers  of  medical 
devices  are  required  to  report  to  FDA 
when  they  become  aware  of  information 
indicating  that  one  of  their  devices  may 
have  caused  or  contributed  to  death  or 
serious  injury  or  has  malfunctioned  in 
such  a  way  that  should  the  malfunction 
recur,  it  would  be  likely  to  cause  or 
contribute  to  death  or  serious  injury. 
Device  importers  report  deaths  and 
serious  injiiries  to  the  manufacturers 
and  FDA.  Importers  report  malfunctions 
only  to  the  manufactiuers,  imless  they 
are  imknown.  If  the  manufacturer  is 


unknown,  the  importer  sends  the 
reports  to  FDA. 

The  agency  has  estimated  that  on 
average,  1,800  entities  annually  would 
be  required  to  establish  new  procedures 
or  revise  existing  procedures  in  order  to 
comply  with  medical  device  report 
(MDR)  provisions.  For  those  entities,  a 
one-time  burden  of  10  hours  is 
estimated  for  establishing  written  MDR 
procediues.  The  remaining 
manufacturers,  user  facilities,  and 
importers  which  are  not  required  to 
revise  their  written  procedures  to 
comply  with  this  provision  are  excluded 
from  the  burden  because  the 
recordkeeping  activities  needed  to 
comply  with  this  provision  are 
considered  "usual  and  customary" 
under  5  CFR  1320.3(b)(2). 

Dated:  September  24.  2002. 
Margaret  M.  Dotzel, 
Associate  Commissioner  for  Policy. 
[FR  Doc.  02-24811  Filed  9-30-02;  8:45  am] 

BILLING  COOE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Admlntotration 

Advtoory  Committee  for 
Pttarmaceutical  Science;  Notice  of 
Meeting 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Advisory 
Committee  for  Pharmaceutical  Science. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Dates  and  Time:  The  meeting  will  be 
held  on  October  21.  2002,  bom  8:30 
a.m.  to  5  p.m.  and  October  22,  2002, 
bom  8:30  a.m.  to  5  p.m. 
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Location:  Center  for  Drug  Evaluation 
and  Research  Advisory  Conunittee 
conference  rm.  1066,  5630  Fishers  Lane, 
Rockville,  MD. 

Contact  Person:  Kathleen  Reedy, 
Center  for  Drug  Evaluation  and  Research 
(HFD-21),  Food  and  Drug 
Administration,  5600  Fishers  Lane  (for 
express  delivery,  5630  Fishers  Lane,  nn. 
1093)  Rockville,  NfD  20857,  301-827- 
7001,  or  e-mail:  REEDYK@cder.fda.gov, 
or  FDA  Advisory  Committee 
Information  Line,  1-800-741-8138 
(301-443-0572  in  the  Washington,  DC 
area),  code  12539.  Please  call  the 
hiformation  Line  for  up-to-date 
information  on  this  meeting. 

Agenda:  On  October  21,  2002,  the 
committee  will:  (1)  Receive  summary 
reports  and  provide  direction  for  the 
Nonclinical  Studies  Subcommittee  and 
the  Process  Analytical  Technologies 
Subcommittee;  (2)  receive  updates  on 
risk-based  chemistry  manufacturing 
control  review  and  blend  uniformity; 
and  (3)  discuss  and  provide  comments 
on  regulatory  issues  related  to  crystal 
habits — polymorphism.  On  October  22, 
2002,  the  committee  will:  (1)  Discuss 
and  provide  direction  for  future 
subcommittee — Good  Manufactiu-ing 
Practices/Manufactiiring  Subcommittee; 
and  (2)  discuss  manufactviring  issues; 
sterile  drug  products  produced  by 
aseptic  processing. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  conmiittee.  Written 
submissions  may  be  made  to  the  contact 
person  by  October  14,  2002.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  11:45 
a.m.  and  12:45  p.m.  on  October  21, 
2002,  and  1  p.m.  and  2  p.m.  on  October 
22,  2002.  Time  allotted  for  each 
presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  October  14,  2002,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Persons  attending  FDA's  advisory 
committee  meetings  are  advised  that  the 
agency  isjiot  responsible  for  providing 
access  to  electrical  outlets. 

FDA  welcomes  the  attendance  of  the 
public  at  its  advisory  committee 
meetings  and  will  make  every  effort  to 
acconimodate  persons  with  physical 
disabilities  or  special  needs.  If  you 
require  special  accommodations  due  to 
a  disability,  please  contact  Kathleen 
Reedy  at  least  7  days  in  advance  of  the 
meeting. 


Notice  of  this  meeting  is  given  imder 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  September  22,  2002. 
Linda  Arey  Skladany, 
Senior  Associate  Commissioner  for  External 
Relations. 
[FR  Doc.  02-24812  Filed  9-30-02;  8:45  am] 

BIUMG  COOE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Process  Analytical  Technologies 
Subcommittee  of  the  Advisory 
Committee  for  Pharmaceuticai 
Science;  Notice  of  Meeting 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Process 
Analytical  Technologies  Subcommittee 
of  the  Advisory  Conunittee  for 
Pharmaceutical  Science. 

General  Function  of  the  Conmiittee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  October  23,  2002,  from  8:30 
a.m.  to  5  p.m. 

Location:  Ramada  Inn,  Georgetov»na 
and  Montrose  Conference  Rooms,  1775 
Rockville  Pike,  Rockville.  MD. 

Contact  Person:  Kathleen  Reedy, 
Center  for  Drug  Evaluation  and  Research 
(HFI>-21).  Food  and  Drug 
Administration,  5600  Fishers  Lane  (for 
express  delivery,  5630  Fishers  Lane,  rm. 
1093),  Rockville,  MD  20857,  301-827- 
7001,  or  e-mail:  REEDYK@cder.fda.gov, 
or  FDA  Advisory  Committee 
Information  Line,  1-800-741-8138 
(301-443-0572  in  the  Washington,  DC 
area),  code  12539.  Please  call  the 
Information  Line  for  up-to-date 
information  on  this  meeting. 

Agenda:  The  subcommittee  will 
discuss:  (1)  Computer  systems 
validation — 21  CFR  part  11  issues 
pertinent  to  process  analytical 
technologies  (PAT),  (2)  a  PAT  case 
study,  and  (3)  rapid  microbiology 
testing. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  subcommittee.  Written 
submissions  may  be  made  to  the  contact 


person  by  October  14,  2002.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  11:30 
a.m.  and  12:30  p.m.  Time  allotted  for 
each  presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  October  14,  2002,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Persons  attending  FDA's  advisory 
committee  meetings  are  advised  that  the 
agency  is  not  responsible  for  providing 
access  to  electrical  outlets. 

FDA  welcomes  the  attendance  of  the 
public  at  its  advisory  committee 
meetings  and  will  make  every  effort  to 
acconmiodate  persons  v«rith  physical 
disabilities  or  special  needs.  If  you 
require  special  acconmiodations  due  to 
a  (Usability,  please  contact  Kathleen 
Reedy  at  least  7  days  in  advance  of  the 
meeting. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  September  22.  2002. 
Linda  Arey  Sidadany, 
Senior  Associate  Commissioner  for  External 
Relations. 
[FR  Doc.  02-24813  Filed  9-30-02;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Rsh  and  Wildlife  Service 
RIN  1018-Ai55 

nscal  Year  (FY)  2002  Landowner 
incentive  Program  (Non  TritMi  Portion) 
for  States,  Territories  and  the  District 
of  Columbia;  Rnai  Policy  With 
implementation  Guidelines,  and 
Request  for  Proposals 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Final  policy  with 

implementation  guidelines;  notice  of 

request  for  proposals. 

summary:  The  Department  of  the 
Interior  and  Related  Agencies 
Appropriations  Act  2002  allocated  $40 
million  from  the  Land  and  Water 
Conservation  Fund  for  conservation 
grants  to  States,  the  District  of 
Columbia,  Puerto  Rico,  Guam,  the 
United  States  Virgin  Islands,  the 
Northern  Mariana  Islands,  and 
American  Samoa  (hereafter  referred  to 
collectively  as  States),  and  Tribes  under 
a  Landowner  Incentive  Program  (LIP). 
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This  notice  provides  the  final  guidelines 
for  how  the  U.S.  Fish  and  Wildlife 
Service  (Service)  will  implement  LIP 
with  the  States  and  serves  as  the 
Request  for  Proposals  for  the  FY  2002 
LIP  funds.  The  Service  will  address  the 
Tribal  component  of  LIP  under  a 
separate  Federal  Register  notice. 

DATES:  This  Policy  and  these 
Implementation  Guidelines  are  effective 
October  1,  2002.  We  must  receive  your 
grant  proposal  no  later  than  December  2, 
2002.  We  will  not  accept  facsimile  grant 
proposals. 

ADDRESSES:  Submit  grant  proposals  to 
the  Division  of  Federal  Aid,  4401  North 
Fairfax  Drive,  Suite  140,  Arlington,  VA 
22203-1610.  The  administrative  record 
for  this  notice,  including  copies  of 
comments  received,  is  available  for 
viewing  at  this  location  Monday 
through  Friday,  8  a.m.  to  4  p.m. 
FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Hess,  Biologist,  U.S.  Fish  and  Wildlife 
Service,  Division  of  Federal  Aid,  4401 
North  Fairfax  Drive,  Suite  140. 
Arlington,  VA  22203-1610;  telephone 
(703)  358-2156;  fax  (703)  358-1837;  e- 
mail  tim_hess@fws.gov,  or  the  Regional 
Office  contact  persons  identified  in  the 
answer  to  Question  25  in  the 
Implementation  Guidelines. 

SUPPLEMENTARY  INFORMATION: 

Background 

In  recent  years,  natural  resource 
managers  have  increasingly  recognized 
that  private  lands  play  a  pivotal  role  in 
linking  or  providing  important  habitats 
for  fish,  wildlife,  and  plant  species.  To 
protect  and  enhance  these  habitats 
through  incentives  for  private 
landowners,  the  President's  Budget  for 
Fiscal  Year  2002  requested  funding  to 
address  this  need  and  Congress 
responded  by  appropriating  $40  million 
from  the  Land  and  Water  Conservation 
Fund  for  the  Service  to  establish  and 
administer  a  new  Landowner  Incentive 
Program  (LIP).  The  Service  will  award 
grants  to  States  for  programs  that 
enhance,  protect,  or  restore  habitats  that 
benefit  federally  listed,  proposed,  or 
candidate  species,  or  other  at-risk 
species  on  private  lands.  A  primary 
objective  of  LIP  is  to  establish,  or 
supplement  existing.  State  landowner 
incentive  programs  that  provide 
technical  and  financial  assistance, 
including  habitat  protection  and 
restoration,  to  private  landowners  for 
the  protection  and  management  of 
habitat  to  benefit  federally  listed, 
proposed,  or  candidate  species,  or  other 
at-risk  species  on  private  landS  as  stated 
in  the  appropriations  language.  LIP 
complements  other  Federal  private 


lands  conservation  programs  that  focus 
on  the  conservation  of  habitat. 

Introduction  - 

The  Federal  (Service)  role  in 
implementation  of  LIP  is  to  provide 
policy,  guidance,  funds,  and  oversight 
to  States  who  seek  to  develop  and 
implement  a  qualifying  landowner 
incentive  program.  The  State  role  in 
implementation  of  LIP  is  to  provide 
technical  and  financial  assistance  to 
private  landowners  for  projects  for  the 
protection  and  management  of  habitat 
for  species-at-risk.  The  private 
landowners'  role  is  to  provide  the 
habitat  necessary  to  accomplish  the 
objectives  of  LIP  and  assist  in  project 
implementation. 

The  Service  is  soliciting  grant 
proposals  for  Federal  funding  under  LIP 
through  the  publishing  of  this  policy 
and  guidelines.  The  remainder  of  this 
document  is  divided  into  three  sections: 
(1)  our  Final  LIP  Implementation 
Guidelines  that  contain  direction  on 
grant  proposal  submission;  (2)  the 
conunents  received  concerning  the 
Proposed  LIP  Policy  and 
Implementation  Guidelines  published 
in  the  Federal  Register  on  June  7,  2002 
(67  FR  39414).  and  our  responses;  and 
(3)  a  description  of  the  regulatory 
requirements  associated  with  issuing 
the  Final  LIP  Policy  with 
Implementation  Guidelines. 

UP  Final  Implementation  Guidelines 

Definitions  of  Terms  Used  in  These 
Guidelines 

"Species-at-risk"  is  defined  as  any 
Federally  listed,  proposed,  or  candidate 
animal  or  plant  species  or  other  species 
of  concern  as  determined  and 
documented  by  a  State.  Species 
classified  by  the  State  as  a  "species-at- 
risk"  must  be  identified  as  such  in  its 
grant  proposal. 

"Private  land"  is  considered  any 
nongovernment-owned  land. 

A  "project"  is  a  discrete  task  to  be 
undertaken  by  or  with  private 
landowners  for  the  accomplishment  of 
the  defined  LIP  objectives. 

Program  Requirements 

1 .  What  is  the  objective  of  this 
program?  The  primary  objective  of  this 
program  is  to  establish  or  supplement 
State  landowner  incentive  programs  that 
protect  and  restore  habitats  on  private 
lands,  to  benefit  Federally  listed, 
proposed,  or  candidate  species  or  other 
species  determined  to  be  at-risk,  and 
provide  technical  and  financial 
assistance  to  private  landowners  for 
habitat  protection  and  restoration. 

2.  How  will  the  Tribes  participate  in 
LIP?  The  Service  is  allocating  $4  million 


of  the  total  funds  appropriated  under 
LIP  to  Tribes  for  a  competitive  grant 
program  that  we  will  describe  in  a 
separate  Federal  Register  notice.  For 
Tribal  LIP  grant  information  contact  Pat 
Durham.  U.S.  Fish  and  Wildlife  Service, 
Office  of  Native  American  Liaison.  1849 
C  Street  NW..  Mail  Stop  3251, 
Washington.  DC  20240  or  call  (202) 
208-4133. 

3.  Does  LIP  require  plans  to  be 
developed  like  the  State  Wildlife  Grant 
Program  (FY  2002)  and  the  Wildlife 
Conservation  and  Restoration  Program? 
No. 

4.  Who  can  apply  for  an  LIP  grant? 
The  State  agency  with  primary 
responsibility  for  fish  and  wildlife  will 
be  responsible  for  submitting  all 
proposals  to  the  U.S.  Fish  and  Wildlife 
Service.  Division  of  Federal  Aid  (FA). 
All  other  governmental  entities, 
individuals,  and  organizations, 
including  Tribes,  may  partner  with  or 
serve  as  a  subgrantee  to  that  fish  and 
wildlife  agency. 

Fiscal  Issues 

5.  How  will  the  Service  distribute  the 
available  $40  million?  The  Service  wiH 
allocate  $34.8  million  for  competitive 
grants  to  States,  $4.0  million  for  Tribes, 
and  $1.2  million  for  program 
administration  by  the  Service. 

6.  What  is  the  non-Federal  match 
requirement  for  LIP  grants?  The  Service 
requires  a  minimum  of  25%  non- 
Federal  match  for  LIP  grants  (i.e.  at  least 
25  percent  of  the  total  costs  must  come 
from  sources  other  than  LIP  or  other 
federal  funds).  The  U.S.  Virgin  Islands, 
Guam,  American  Samoa,  and  the 
Northern  Mariana  Islands  are  exempt 
from  matching  requirements  for  this 
program  (based  on  48  U.S.C.  1469a.  (d)). 

7.  May  the  required  non-Federal 
match  be  in-kind  contributions?  Yes. 
Allowable  in-kind  contributions  are 
defined  in  Title  43  of  the  Code  of 
Federal  Regulations  (43  CFR)  part  12.64. 
The  following  Web  site  provides 
additional  information  http:// 
www.nctc.fws.gov/fedaid/tooIkit/ 
4312c.pdf. 

Grant  Administration 

8.  How  will  the  Service  award  grants 
to  States?  The  Service  will  use  a  two- 
tiered  award  system.  We  will  assess 
Tier-1  grant  proposals  to  see  that  they 
meet  minimum  eligibility  requirements. 
The  Service  will  rank  Tier-2  grants 
based  on  criteria  described  in  this  notice 
and  award  grants  after  a  national 
competition. 

9.  What  are  the  intended  objectives  of 
Tier-1  grants?  The  Service  intends  that 
Tier-1  grants  fund  staff  and  associated 
support  necessary  to  develop  or 
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enhaace  an  existing  landowner 
program.  Through  the  development  of 
plans,  outreach,  and  associated 
activities  that  assist  in  the 
accomplishment  of  projects  on  private 
lands,  these  programs  should  benefit 
private  landowners  and  other  partners 
to  help  manage  and  protect  habitats  that 
benefit  species-at-risk. 

10.  What  are  the  eligibility 
requirements  for  Tier-1  grants?  To 
receive  a  Tier-1  grant  a  State  program 
must  demonstrate  in  its  proposal  that  it 
can  meet  all  of  the  following: 

(a)  Deliver  technical  and  financial 
assistance  to  landowners;    • 

(b)  Provide  for  appropriate 
administrative  functions  such  as  fiscal 
and  contractual  accountability; 

(c)  Use  LIP  grants  to  supplement  and 
not  replace  existing  funds; 

(d)  Distribute  funds  to  landowners 
through  a  fair  and  equitable  system; 

(e)  Provide  outreach  and  coordination 
that  assist  in  administering  the  program; 
and 

(f)  Describe  a  process  for  the 
identification  of  species-at-risk,  and  a 
process  for  the  identification  of  clear, 
obtainable  and  quantified  goals  and 
performance  measures  that  will  help 
achieve  the  management  goals  and 
objectives  of  LIP.  Through  this  program, 
the  States'  efforts  and  leadership  will 
help  the  Service  meet  its  Long-Term  and 
Annual  Performance  Goals.  ^ 

11.  What  are  the  intended  objectives 
of  Tier-2  grants?  The  objective  of  a  Tier- 
2  grant  should  place  a  priority  on  the 
implementation  of  State  programs  that 
provide  technical  and  financial 
assistance  to  the  private  landowner. 
Programs  should  emphatsize  the 
protection  and  restoration  of  habitats 
that  benefit  Federally  listed,  proposed, 
or  candidate  species,  or  other  species-at- 
risk  on  private  lands.  The  Service 
generally  intends  a  Tier-2  grant  to  fund 
the  expansion  of  existing  State 
landowner  incentive  programs  or  those 
created  under  Tier-1  grants. 

12.  What  criteria  will  the  Service  use 
to  rank  Tier-2  grants?  The  Service 
proposes  to  use  the  following  criteria  to 
rank  Tier-2  proposals: 

(a)  Proposal  provides  clear  and 
sufficient  detail  to  describe  the  program. 
States  are  encouraged  to  describe  any 
projects  that  are  part  of  a  broader  scale 
conservation  planning  effort  at  the  State 
or  regional  level.  {0-10  points) 


'  The  two  relevant  Service  goals  are  the 
Sustainability  of  Fish  and  Wildlife  Populations 
(Goal  1.2)  and  Habitat  Conservation  (Goal  2.3). 
which  can  be  found  in  the  Service's  Long  Term 
Strategic  Plan  for  2000  to  2005  at  http:// 
planning.fws.gov/usfwstraiegicplanv3.pdf.  Related 
Service  planning  and  resuhs  reports  can  be  found 
at  http://planning.fws.gov. 


(b)  Proposal  describes  adequate 
management  systems  for  fiscal, 
contractual  and  performance 
accountability  (State),  including  annual  ' 
monitoring  and  evaluation  of  progress 
toward  desired  program  objectives  and 
performance  measures  and  goals 
identified  in  the  "expected  results  or 
benefits"  section  of  the  grant 
application  (landowner  and  State).  (0- 
10  points) 

(c)  Proposal  describes  the  State's  fair 
and  equitable  system  for  fund 
distribution.  For  example.  States 
develop  their  own  process  to  evaluate 
and  prioritize  their  project  proposals 
based  on  criteria  such  as  species  needs, 
priority  habitats,  compliance  with  State 
and  Federal  requirements,  and 
feasibility  of  success  and  select  projects 
for  grant  proposal  funding  based  on 
their  highest  priority  standing.  (0-10 
points) 

(d)  Proposal  describes  outreach  efforts 
used  to  effect  broad  public  awareness, 
support,  and  participation.  (0-10  points) 

(e)  Proposal  identifies  by  name  the 
species-at-risk  to  benefit  from  the 
proposal.  Points  increase  fi-om  zero  to 
10  as  the  State  identifies  more  species. 

(f)  Proposal  describes  the  percentage 
of  the  State's  total  LIP  Tier-2  program 
funds  identified  for  use  on  private  land 
projects  as  opposed  to  staff  and  related 
administrative  support  costs.  Points 
increase  from  zero  to  five  as  the 
percentage  of  funds  identified  for  staff 
and  related  administrative  costs 
decreases  in  comparison  to  the  total 
program  costs. 

(g)  Proposal  identifies  the  percentage 
of  total  nonfederal  fund  cost  sharing. 
Points  increase  from  zero  to  five  as  the 
percentage  of  nonfederal  cost  sharing  on 
the  grant  increases  above  the  minimum 
cost  share. 

(h)  Proposal  demonstrates  the  urgency 
of  the  projects  or  actions  that  are  to 
benefit  the  species  targeted,  and  the 
short-term  and  long-term  benefits 
anticipated  to  be  gained.  (0-5  points) 

13.  Are  there  funding  limits  (caps)  for 
LIP?  Yes. 

(a)  The  Service  will  cap  Tier-1  grants 
at  $180,000  for  State  fish  and  wildlife 
agencies,  and  $75,000  for  Territories 
and  the  District  of  Columbia. 

(b)  In  addition,  no  State  may  receive 
more  than  $1.74  million  Tier-1  and  Tier- 
2  funds  combined  from  the  FY  2002 
appropriation. 

14.  May  a  State  submit  more  than  one 
proposal?  States  may  submit  one 
proposal  each  for  Tier-1  and  Tier-2 
grants  under  this  notice.  However, 
funding  limits  still  apply,  as  described 
in  the  answer  to  Question  13. 

15.  If  some  FY  2002  funds  remain 
after  awarding  Tier-1  and  Tier-2  grants, 


how  will  the  Service  make  them 
available  to  the  States?  We  will 
announce  subsequent  requests  for 
proposals  until  ail  LIP  funds  are 
obligated.  States  that  have  not  reached 
the  cap  may  submit  an  additional 
proposal  during  future  requests  for 
proposals. 

16.  Will  interest  accrue  to  the  account 
holding  LIP  funds  and  if  so  how  will  it 
be  used?  No.  LIP  funds  were  not 
approved  for  investing,  and  as  a  result 
no  interest  will  accrue  to  the  account. 

17.  What  administrative  requirements 
must  States  comply  with  in  regard  to 
LIP?  States  must  comply  with  43  CFR 
part  12  that  provides  the  administrative 
regulations  [http://www.nctc.fws.gov/ 
fedaid/toolkit/4312c.pdf)  and  OMB 
Circular  A-87  that  provides  cost 
principles  (http:/ /www.  whitehouse.gov/ 
omb/circulars). 

18.  What  information  must  a  State 
include  in  a  grant  proposal?  An  LIP 
grant  proposal  must  include  an 
Application  for  Federal  Assistance  (SF- 
424)  and  must  identify  whether  it  is  a 
Tier-1  or  Tier-2  proposal.  The  proposal 
must  also  include  statements  describing 
the  need,  objectives,  expected  results  or 
benefits,  approach  or  procediues, 
location,  and  estimated  cost  for  the 
proposed  work  (OMB  Circular  A-102]. 
The  expected  resiilts  or  benefits  section 
must  identify  the  State's  discrete, 
obtainable  and  quantified  performance 
measures  to  be  accomplished  (for 
examples  the  anticipated  number  of 
acres  of  wetlands  or  stream  miles  to  be 
restored,  or  the  number  of  at-risk 
species  with  improved  status)  that  will 
address  the  goals  of  LIP  and,  at  the  same 
time,  the  Service's  Long-Term  Goals  of 
Sustainability  of  Fish  and  Wildlife 
Population  2  (Goal  1.2)  and  Habitat 
Conservation  3  (Goal  2.3). 

The  grant  proposal  should  also  clearly 
identify  how  each  of  the  minimum 
eligibiUty  requirements  (Tier-1)  and 
ranking  criteria  (Tier-2)  are  addressed. 
The  SF-424  is  available  from  FA  at  any 
Service  Regional  Office  or  at  http:// 
www.nctc.fws.gov/fedaid/tooIkit/ 
fonnsfilj)df 

19.  Where  should  a  State  send  grant 
proposals?  States  should  submit  all  LIP 


2  By  the  end  of  2005, 404  species  listed  under  the 
Endangered  Species  Act  as  threatened  or 
endangered  for  a  decade  or  more  will  be  stable  or 
improving,  15  species  will  be  delisted  due  to 
recovery,  and  a  listing  of  12  species  at  risk  is  made 
unnecessary  due  to  conservation. 

^  By  2005,  trust  fish  and  wildlife  populations, 
threatened  and  endangered  species,  and  species  of 
special  concern  will  be  improved  by  enhancing 
and/or  restoring  or  creating  550.000  acres  of 
wetlands  habitat,  restoring  1,000,000  acres  of 
upland  habitats,  and  enhancing  and/or  restoring 
9,800  riparian  or  stream  miles  of  habitat  off  Service 
land  through  partnerships  and  other  conservation 
strategies. 
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proposals  to  the  U.S.  Fish  and  Wildlife 
Service,  Division  of  Federal  Aid,  4401 
North  Fairfax  Drive,  Suite  140, 
Arlington,  VA  22203-1610. 

20.  When  are  proposals  due  to  the 
Service?  The  Service  will  accept 
proposals  between  October  1 ,  2002  and 
December  2,  2002. 

21.  What  process  will  the  Service  use 
to  evaluate  and  select  proposals  for 
funding?  The  Service  will  evaluate  all 
proposals  that  are  received  by  the  end 
of  the  period  set  forth  in  the  answer  to 
Question  20,  above.  Successful 
proposals  will  then  be  selected  based  on 
the  final  eligibility  and  selection  criteria 
in  the  Implementation  Guidelines,  and 
will  be  subject  to  the  final  approval  of 
the  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks.  The  Service  will 
notify  all  applicants  of  the  results  as 

.,   soon  as  practicable  but  within  60  days 
of  the  deadline  for  submission  of 
proposals. 

22.  Once  a  proposal  is  selected  for 
funding,  what  additional  grant 
documents  must  the  applicant  submit 
and  to  whom?  In  addition  to  the 
Application  for  Federal  Assistance 
submitted  with  the  original  proposal, 
the  Service  requires  the  following 
documents:  a  Grant  Agreement  (Form  3- 
1552)  and  a  schedule  of  work  the  State 
proposes  to  fund  through  this  grant. 
Additionally,  the  Service,  in 
cooperation  with  the  applicants,  must 
address  Federal  compliance  issues,  such 
as  the  National  Environmental  Policy 
Act,  the  National  Historic  Preservation 
Act,  and  the  Endangered  Species  Act. 
Regional  Office  FA  staff  can  assist  in 
explaining  the  procedures  and 
documentation  necessary  for  meeting 
these  Federal  requirements.  The  States 
must  send  this  additional 
dociunentation  to  the  appropriate 
Regional  Office  where  FA  staff  will 
approve  the  grant  agreement  to  obligate 
fluids.  See  the  answer  to  Question  25  for 
Regional  Office  locations  and  http:// 
www.nctc.fws.gov/fedaid/tooIkit/ 
fagabins.pdf  foT  additional  information. 

23.  What  reporting  requirements  must 
States  meet  once  funds  are  obligated 
under  an  LIP  grant  agreement?  The 
Service  requires  an  annual  progress 
report  and  Financial  Status  Report  (FSR) 
for  grants  longer  than  one  year.  In 
addition,  a  final  performance  report  and 
FSR  (SF-269)  are  due  to  the  Regional 
Office  within  90  days  of  the  grant 
agreement  ending  date. 

In  its  annual  report,  the  State  must 
include  a  list  of  project 
accomplishments  in  relation  to  those 
which  were  planned  in  the  grant 
agreement.  The  number  of  upland  and 
wetland  acres  and  the  number  of 
riparian/stream  miles  restored  or 


improved  (performance  measures),  and 
the  species  benefitted  should  be 
provided.  This  information  will  help 
demonstrate  the  States'  efforts  and 
leadership  in  helping  the  LIP  meet  the 
Service's  national  goals  for  Fish  and 
Wildlife  Sustainability  (1.2)  and  Habitat 
Conservation  (2.3).  The  effectiveness  of 
each  State's  program,  as  reported  in  its 
annual  progress  reports,  will  be  an 
important  factor  considered  during  the 
grant  award  selection  process  in 
subsequent  years. 

24.  Will  landowners  who  have  LIP 
projects  implemented  on  their  property 
be  required  to  leave  project 
improvements  in  place  for  a  specific 
period?  States  should  address  this  issue 
in  their  grant  proposals,  landowner 
incentive  programs,  and  agreements 
with  individual  landowners.  Habitat 
improvements  should  remain  in  place  to 
realize  the  desired  benefits  for  species- 
at-risk. 

25.  Whom  can  I  contact  in  the  Service 
about  the  LIP  program  in  my  local  or 
regional  area?  Correspondence  and 
telephone  contacts  for  the  Service  are 
listed  by  Region  below. 

Region  1.  Hawaii,  Idaho,  Oregon, 

Washington,  California,  Nevada, 

American  Samoa,  Guam,  and 

Commonwealth  of  the  Northern  Mariana 

Islands. 

Regional  Director,  Division  of  Federal 
Aid,  U.S.  Fish  and  Wildlife  Service, 
911  NE  11th  Avenue,  Portland, 
Oregon  97232-4181,  LIP  Contact:  Jim 
Greer.  (503)  231-6128 
Region  2.  Arizona,  New  Mexico, 

Oklahoma,  and  Texas. 

Regional  Director,  Division  of  Federal 
Aid.iU.S.  Fish  and  Wildlife  Service, 
500  Gold  Avenue  SW,  Room  4012, 
Albuquerque,  New  Mexico  87102,  LIP 
Contact:  Bob  Anderson,  (505)  248- 
7459. 
Region  3.  Illinois,  Indiana,  Iowa, 

Michigan,  Minnesota,  Missouri.  Ohio, 

and  Wisconsin. 

Regional  Director,  Division  of  Federal 
Aid,  U.S.  Fish  and  Wildlife  Service, 
Bishop  Henry  Whipple  Federal 
Building,  One  Federal  Drive,  Fort 
Snelling,  Minnesota  55111-4056,  LIP 
Contact:  Lucinda  Corcoran.  1612)  713- 
5135 
Region  4.  Alabama,  Arkansas,  Florida, 

Georgia,  Kentucky,  Louisiana, 

Mississippi,  North  Carolina,  South 

Carolina,  Tennessee,  Puerto  Rico,  and 

the  U.S.  Virgin  Islands. 

Regional  Director,  Division  of  Federal 
Aid,  U.S.  Fish  and  Wildlife  Service, 
1875  Century  Boulevard.  Suite  200, 
Atlanta,  Georgia  30345,  UP  Contact: 
Marilyn  Lawal.  (404)  679-7277    , 


Region  5.  Connecticut,  Delaware, 
District  of  Columbia,  Maine,  Maryland, 
Massachusetts,  New  Hampshire,  New 
Jersey,  New  York,  Pennsylvania.  Rhode 
Island,  Vermont,  Virginia,  and  West 
Virginia. 
Regional  Director,  Division  of  Federal 

Aid,  U.S.  Fish  and  Wildlife  Service, 

300  Westgate  Center  Drive,  Hadlev. 

MA  01035-9589,  LIP  Contact:  Vaughn 

Douglas,  (413)  253-8502 

Region  6.  Colorado,  Kansas,  Montana, 
Nebraska,  North  Dakota.  South  Dakota, 
Utah,  and  Wyoming. 
Regional  Director.  Division  of  Federal 

Aid,  U.S.  Fish  and  Wildlife  Service. 

P.O.  Box  25486.  Denver  Federal 

Center,  Denver.  Colorado  80225-0486. 

LIP  Contact:  Jacque  Richy.  (303)  236- 

8155  ext.  236 

Region  7.  Alaska. 
Regional  Director,  Division  of  Federal 

Aid,  U.S.  Fish  and  WildUfe  Service, 

1011  East  Tudor  Road,  Anchorage. 

Alaska  99503-6199.  LIP  Contact:  Al 

Havens (907)  786-3435 

Analysis  of  Public  Comment  and 
Changes  Made  to  the  Proposed  LIP 
Implementation  Guidelines 

On  June  7,  2002.  the  Service 
published  a  notice  in  the  Federal 
Register  (67  FR  39414)  and  requested 
comments  on  the  proposed 
implementation  guidelines  for  the  FY 
2002  Landowner  Incentive  Program       . 
(Non  Tribal  Portion)  for  States. 
Territories,  and  the  District  of  Columbia. 
The  Service  received  25  written 
responses  by  the  close  of  the  comment 
period  on  July  8,  2002.  The  responses 
came  from  the  following:  Arizona  Game 
and  Fish  Department;  Delaware 
Department  of  Natural  Resources  and 
Environmental  Control;  Ducks 
Unlimited;  Georgia  Department  of 
Natural  Resources;  Hawaii  Department 
of  Land  and  Natural  Resources; 
International  Association  of  Fish  and 
Wildlife  Agencies;  Louisiana  Forestry 
Association;  Michigan  Department  of 
Natural  Resources;  Montana  Fish, 
Wildlife  and  Parks;  National 
Association  of  Conservation  Districts; 
Nebraska  Game  and  Parks  Commission: 
Ocean  Nature  and  Conservation  Society; 
Ohio  Department  of  Natural  Resources; 
Oregon  Department  of  Fish  and 
Wildlife;  Red  Lake  Band  of  Chippewa 
Indians;  Texas  Farm  Bureau;  Texas 
Parks  and  Wildlife  Department;  The 
Nature  Conservancy;  Turner 
Endangered  Species  Fund;  U.S.  National 
Park  Service;  Vermont  Agency  of 
Natural  Resources;  Walla  Walla  County 
Conservation  District;  Wapiti  Ridge 
Coordinated  Resource  Management; 
Wildlife  Management  Institute:  and 
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Wisconsin  Department  of  Natural 
Resources. 

We  received  a  total  of  50  substantive 
comments  from  the  25  written  responses 
covering  a  wide  range  of  topics.  Of 
these,  26  comments  dealt  with  the 
ranking  criteria  and  scoring  process.  Six 
organizations  or  agencies  wrote  letters 
that  indicated  their  overall  support  for 
LIP  with  no  additional  comments  that 
required  a  response.  The  following  is  a 
list  of  substantive  comments  received 
and  our  responses  to  those  comments. 

Comments  Not  Directly  Related  to  the 
Scoring  Process  and  Ranking  Criteria 

Comment  1.  We  recommend  that  the 
final  guidelines  for  LIP  clearly  indicate 
that  projects  that  advance  imperiled 
species  recovery  through  means  other 
than  habitat  management  are  considered 
appropriate  for  LIP. 

Response:  The  Interior 
Appropriations  bill  language  states  that 
the  grants  are  to  be  used  to  provide 
technical  and  financial  assistance  to 
private  landowners  for  the  protection 
and  management  of  habitat  to  benefit 
federally  listed,  proposed,  or  candidate 
species,  or  other  at-risk  species  on 
private  lands.  The  projects  therefore 
must  have  a  clear  relationship  to 
habitat,  and  this  relationship  must  be 
spelled  out  in  a  State's  grant  proposal. 

Comment  2.  "Species-at-risk"  needs 
to  be  better  defined. 

Response:  We  believe  the  intent  of 
Congress  was  to  address  species  such  as 
those  found  on  Federal  and  State 
protected  species  lists,  while  at  the 
same  time  allowing  the  States  to 
determine  if  additional  species  should 
also  be  considered  at-risk  (that  have 
similar  biological  concerns  as  those 
already  listed]  and  covered  by  their  LIP 
program.  States  should  include  their 
current  LIP  list  of  species-at-risk  in  their 
grant  proposal. 

Comment  3.  We  encoiuage  the  Service 
to  take  a  flexible,  progressive 
perspective  in  working  with  the  States 
to  define  "at-risV"  species. 

Response:  Each  State  wildlife  agency 
has  full  authority  in  determining  its 
species-at-risk,  and  in  justifying  their 
focus  on  those  species  identified  in  the 
grant  proposal.  (Also  see  response  to 
Comment  2). 

Comment  4.  It  should  be  made  clearer 
in  the  guidelines  that  LIP  programs  can 
also  be  applied  to  riparian  and  shoreline 
private  lands  that  provide  habitat  for 
aquatic  species-at-risk  found  in 
adjoining  public  waters. 

Response:  Riparian  and  shoreline 
protection  and  restoration  activities,  and 
also  fish  migration  barrier  removal 
activities,  on  private  lands  qualify  if  the 
habitat  benefits  for  the  species-at-risk 


are  clearly  identified  no  matter  the 
ownership  where  the  species  reside. 

Comment  5.  Private  land  initiatives 
should  promote  a  holistic  view  of  the 
habitat  needs  of  species  *  *  *  we  feel 
that  practices  and  actions  taken  on 
private  lands  should  consider  an  array 
of  species. 

Response:  The  program's  objective  is 
to  benefit  species-at-risk,  so  the  grant 
proposal  must  identify  those  species. 
One  criterion  used  to  rank  proposals  ((e) 
in  the  answer  to  Question  12)  involves 
the  number  (array)  of  species-at-risk 
benefitted,  with  a  greater  nimiber  of 
species  benefitted  leading  to  a  higher 
score. 

Comment  6.  The  Service  should 
encourage  and  make  it  possible  for  the 
States  to  approach  assistance  to 
landowners  with  administrative 
flexibility. 

Response:  The  Service  is  requiring 
compliance  with  only  those 
administrative  rules  mandated  for  this 
program  by  existing  Federal  Regulations 
in  43  CFR  part  12.  State  agencies  will 
determine  administrative  procedures 
involving  private  landowners  and  other 
partners. 

Comment  7.  We  encourage  the  Service 
to  give  preference  to  applications  for 
projects  that  are  part  of  ai)road-scale 
conservation  planning  effort. 

Response:  We  have  added  to  our 
description  of  the  first  proposed  ranking 
criterion  ((a)  in  the  answer  to  Question 
12)  to  address  this  point. 

Comment  8.  It  would  make  sense  to 
allow  the  "lead  entities"  designated  by 
the  Salmon  Recovery  Fund  Board  [in 
Washington]  to  submit  grant  proposals 
directly  to  the  Service  and  compete  for 
this  funding. 

Response:  Congress  stipulated  that 
LIP  grants  were  available  for  States  and 
Territories  only.  The  Service  will  utilize 
the  State  fish  and  wildlife  agencies  as 
the  eligible  grantees  due  to  their 
primary  responsibility  for  wildlife 
conservation  among  State  agencies.  All 
other  agencies,  organizations,  and 
individuals  working  with  private 
landowners  on  species-at-risk  habitat 
issues  are  encouraged  to  establish 
partnerships  with  the  State  fish  and 
wildlife  agencies. 

Comment  9.  In  cases  where  a  State 
wildlife  agency  does  not  apply  for 
funding  under  this  initiative,  we  believe 
that  other  State  agencies  involved  in 
wildlife  management  should  be 
permitted  to  apply. 

Response:  At  this  time,  we  are  not 
aware  of  any  State  fish  and  wildlife 
agencies  that  are  not  considering  the 
submission  of  an  LIP  grant  proposal.  If 
notified,  the  Service  would  consider 


another  State  agency  designated  by  the 
Governor. 

Comment  10.  Are  nongovernmental 
(nonprofit)  individuals  and 
organizations  allowed  to  partner  with  or 
serve  as  a  subgrantee  to  the  fish  and 
wildlife  agency? 

Response:  Yes,  both  govenmiental 
and  nongovernmental  organizations  and 
individuals  may  partner  with  or  serve  as 
a  subgrantee  of  a  State  fish  and  vtrildlife 
agency. 

Comment  11.  We  suggest  that  LIP 
implementation  guidelines  use  the  same 
regional  allocation  formula  as  has  been 
proposed  in  the  Service's  Private 
Stewardship  Grant  Program. 

Response:  The  Congressional 
language  for  LIP  requires  the  program  to 
be  competitive,  which  we  interpret  to  be 
competitive  at  the  national  level.  We 
believe  the  disbursement  of  FY  2002  LIP 
funds  can  be  done  efficiently  and 
achieve  a  broad  geographic  distribution 
through  a  national  review  and  selection 
process  rather  than  a  regional  allocation 
process. 

Comment  12.  A  requirement  for  State 
agencies  to  provide  in  excess  of  a  25 
percent  match  for  grants  may  prove  so 
costly  as  to  discoturage  participation. 

Response:  UP  grants  require  only  a 
25%  nonfederal  match  (see  the  answer 
to  Question  6  in  the  Implementation 
Guidelines).  Increased  nonfederal 
matching  shares  beyond  25%  are  scored 
more  favorably  under  one  of  the  ranking 
criteria  (see  (g)  in  the  answer  to 
Question  12),  but  a  match  greater  than 
25%  is  not  required. 

Comment  13.  Accounting 
requirements  and  processes  for  in-kind 
and  matching  contributions  that  are  too 
cumbersome  and  costly  may  cause  ^ 
motivated  State  agencies  to  decline  to 
participate  in  this  initiative. 

Response:  Matching  contribution 
(including  in-kind)  administrative  and 
audit  requirements  are  provided  in  Title 
43  of  the  Code  of  Federal  Regulations, 
Part  12  for  all  Department  of  the  Interior 
assistance  programs,  including  LIP. 
Based  on  our  experience  working  with 
the  States  in  other  Federal  Aid  grant 
programs,  we  believe  the  partnership 
and  accountability  benefits  outweigh 
the  administrative  burdens  associated 
with  the  use  of  in-kind  match. 

Conunent  14.  We  recommend  that  you 
establish  a  Tier  3  program  *  *  •  that 
would  address  a  multi-state  concern 
with  respect  to  at-risk  species  *  *  *  and 
we  recommend  a  fund  match  of  90%/ 
10%  (Federal/State). 

Response:  Rather  than  creating  a  third 
tier  for  LIP  to  address  multistate 
projects,  the  Service  will  retain  a  two- 
tiered  program  dxu-ing  this  program 
implementation  period  and  consider 
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evaluating  other  options  in  future  years 
based  on  identified  State  needs. 

Comment  15.  We  received  two 
conunents  that  encouraged  the  Service 
to  focus  proposal  review  and  funding  at 
the  "program"  level  and  not  at  the  r- 
activity  or  project  level. 

Response:  Service  review  of  grant 
proposals  will  be  primarily  at  tibe 
program  level  to  determine  how  well 
the  States  address  the  eligibility 
requirements  for  Tier-1  and  the  criteria 
for  the  competitive  scoring  process  in 
Tier-2.  In  addition,  we  will  evaluate  and 
score  the  State  Tier-2  grant  proposals 
based  upon  the  level  of  detail  provided, 
which  may  focus  on  projects.  Once 
funds  are  awarded  to  a  State,  however, 
the  Service  will  need  to  evaluate 
projects  to  see  that  they  meet  Federal 
enviroiunental  compliance 
requirements. 

Comment  16.  We  suggest  that  the 
proposal  selection  process  make  use  of 
the  "diverse  panel  of  interested  and 
affected  parties"  proposed  for  the 
Private  Stewardship  Grant  Pronam. 

Response:  The  Service  intends  to 
create  a  diverse  panel  of  professional 
Service  staff  to  review,  r^ik,  and 
recommend  funding  to  the  Director. 
They  will  be  knowledgeable  about  the 
LIP  program,  its  objectives,  and 
implementation  requirements  as  well  as 
how  other  Federal  grant  programs  are 
implemented.  The  Service's  expectation 
is  that  the  panel  will  perform  in  a  fair, 
efficient,  and  effective  manner. 

Comment  1 7.  We  wish  that  the 
program  had  chosen  to  allocate  funds 
based  on  need  and  opportimity,  rather 
than  a  set  finite  limit  of  $1.74  million 
[5%  imnrimiim  for  each  State]  regardless 
of  opportunity. 

Response:  'The  Service  proposed 
limits  to  ensure  opportunities  to  all 
States  during  this  important  initial 
phase  of  program  building.  Since  needs 
and  opportunities  vary  from  State  to 
State  based  upon  many  factors,  the 
Service  believes  that  it  is  important  this 
first  year  to  encoiuage  national  program 
development  and  acceptance  in  as  many 
States  as  practical.  We  believe  the  5% 
maximum  per  State  will  lead  to  a  greater 
number  of  species  and  habitats 
positively  impacted,  but  will  revisit  the 
cap  issue  in  subsequent  years  should  it 
appear  to  be  constraining. 

Comment  18.  At  the  very  least,  the 
-  outreach  and  fund  distribution  system 
are  likely  to  be  the  same  for  every  Tier- 
2  grant  submitted  by  each  State,  so  it 
would  be  better  to  have  these  aspects 
described  in  a  cover  letter  to  the  Tier- 
2  grant  package  that  each  State  submits. 

Response:  It  is  difficult  to  determine 
at  this  time  what  the  States  will  submit 
regarding  their  plans  for  outreach  and 


fund  distribution.  We  believe  these  are 
important  factors  involved  with  the 
development  of  a  strong  program.  The 
States  will  need  to  describe  clearly  how 
they  intend  to  meet  this  eligibility 
requirement  for  Tier-1  and  scoring 
criterion  for  Tier-2  grants  in  their  grant 
proposal  document. 

Comment  19.  It  is  unclear  whether  a 
State's  proposal  can  include  more  than 
one  discrete  project,  each  with  its  own 
requested  funding  level. 

Response:  The  purpose  of  the  UP  is 
to  help  establish  or  support  State 
programs  that  provide,  enhance  or 
conserve  habitats  for  at  risk  species. 
States  may  submit  one  or  more  projects 
within  their  grant  proposal. 
Additionally,  one  or  more  grant 
agreement  segments  may  be  used  to 
implement  and  obligate  funds  for 
projects  within  a  grant  proposal.  See 
also  the  Response  to  Comment  15. 

Comment  20.  We  are  concerned  that 
it  will  be  difficult  to  submit  proposals, 
receive  funding,  and  initiate  projects  in 
the  short  time  remaining  this  Federal 
fiscal  year. 

Response:  No  relationship  exists 
between  UP  fund  initiation  and 
expenditiire  and  the  Federal  fiscal  year. 
The  only  initial  deadline  to  meet  is  the 
deadline  for  submission  of  proposals. 
Once  proposals  are  received,  approved, 
and  nmked.  the  Director  will  announce 
grant  awards  to  the  States.  The 
obligation  of  funds  for  States  awarded 
grants  takes  place  when  the  Service 
approves  a  grant  agreement.  One  or 
more  projects  may  then  be  initiated,  but 
there  is  no  specific  deadline  by  which 
work  must  begin  or  end  other  than  that 
described  in  the  grant  agreement. 

Comment  21.  We  believe  it  is  too  late 
in  the  fiscal  year  to  solicit  proposals  and 
allocate  funds.  We  believe  that 
efficiency  and  effectiveness  would  be 
greatly  enhanced  *  *  *  if  the  FY  02 
funds  were  rolled  over  and  combined 
with  FY  03  funds,  with  a  single 
proposal  solicitation  used  for  the 
combined  funds. 

Response:  Many  program  commenters 
and  supporters  have  expressed  their 
desire  to  see  the  program  implemented 
quickly.  In  addition,  it  is  possible  that 
no  funds  will  be  appropriated  by 
Congress  in  FY  2003  or  funds  may  be 
appropriated  with  additional  or 
differing  requirements.  For  these 
reasons,  it  is  important  to  proceed  with 
implementation  of  LIP  for  FY  2002  at 
this  time. 

Comment  22.  The  short  timeframe  for 
this  program  will  require  a  simplified 
application  procediue  to  allow  State 
agencies  time  to  develop  a  timely  and 
complete  application. 


Response:  The  application  procedure 
is  limited  to  filling  out  a  one-page 
Application  for  Feideral  Assistance  form 
and  a  narrative  describing  the  key 
components  of  the  proposal  as  outlined 
in  these  LIP  Final  Implementation 
Guidelines.  The  proposed  60-day  period 
we  are  allowing  for  submission  of  grants 
seems  acceptable  to  most  States. 

Comment  23.  The  Federal  Register 
notice  states  that  the  Service  will  ensure 
that  the  funded  State  projects  will 
comply  with  the  NEPA.  This 
compliance  should  be  addressed 
through  a  categorical  exclusion  or  the 
development  of  a  generic  environmental 
analysis  finding  that  precludes  the  need 
for  a  detailed  Environmental 
Assessment  (EA)  or  Enviroimiental 
Impact  Statement  (EIS). 

Response:  A  generic  nationwide  EA  or 
EIS  is  not  possible  at  this  time  due  to 
the  anticipated  variability  in  the  grant 
proposals  submitted  by  each  State.  The 
Service  must  review  each  grant 
agreement  developed  by  the  States  for 
NEPA  compliance.  We  would  apply 
categorical  exclusions  where  warranted. 

Comment  24.  We  strongly  recommend 
that  the  Service  monitor  this  program 
and  ensure  that  it  does  not  become 
bogged  down  in  bureaucratic  red  tape 
and  overhead. 

Response:  The  Service  will  administer 
the  Ln*  program  in  a  manner  that  will 
move  grants  quickly  thrbugh  the 
administrative  process  and  provide 
efficient  reimbursement  processing  and 
project  monitoring.  Regional  Service 
contacts  will  work  closely  with  the 
States,  and  their  partner  landowners 
and  organizations  as  needed,  to  achieve 
on-the-ground  results. 

Comments  Related  to  the  Scoring 
Prooees  and  Ranking  Criteria 

Comment  25.  Tier-2  ranking  critwion 
12(a)  regarding  detail  and  clarity  *  *  * 
likely  will  not  contribute  significantly  to 
discriminating  the  value  of  competing 
proposals. 

Response:  The  Service  believes  it  is 
important  for  proposals  to  be  well 
written  and  clearly  describe  what  the 
State  or  territory  intends  to  accomplish 
with  a  grant.  This  is  an  important  part 
of  the  evaluation  process. 

Comment  26.  Question  24  [of  the  first 
LIP  notice]  addresses  the  issue  of  length 
of  time  during  which  the  project 
improvements  are  to  be  left  in  place  in 
order  to  realize  the  desired  benefits.  We 
recommend  adding  this  to  the  Tier-2 
grant  proposal  ranking  criteria  in 
answer  to  Question  12. 

Response:  We  have  added  an 
additional  ranking  criterion  (h)  (in  the 
answer  to  Question  12),  that  focuses  on 
the  anticipated  length  of  project 
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benefits,  as  well  as  the  urgency  of  the 
proposed  projects. 

Comment  27.  In  regard  to  Tier-2 
ranking  criterion  12(b)  on  fiscal 
management  systems,  we  do  not  believe 
that  ranking  proposals  using  this 
criterion  will  enhance  the  program  or 
help  insure  that  the  proposals  that 
contribute  most  to  conservation  of  at- 
risk  species  will  be  selected. 

Response:  Fiscal  management  and 
related  systems  used  by  agencies 
receiving  Federal  funds  and  the 
required  accounting  for  their  use  are 
critical  to  meeting  accountability 
expectations  and  implementing  an 
effective  program  administratively. 

Comment  28.  Question  12(b)  includes 
as  a  Tier-2  grant  proposal  ranking 
criterion  "*  *  *  annual  monitoring  and 
evaluation  of  progress  toward  desired 
project  and  program  objectives 
(landowner  and  State)."  We  suggest 
alternate  wording,  "*  *  *  desired 
project  objectives  [deleting  "and 
program")."  Particularly  when  funding 
for  the  program  must  be  authorized 
annually,  it  seems  that  LIP  objectives 
would  be  met  if  project  objectives  are 
monitored  and  evaluated. 

Response:  We  disagree.  Since  LIP  is 
really  focused  primarily  on  establishing 
and  funding  programs,  the  proper 
barometer  is  at  the  programmatic  level 
which  synthesizes  project  level  results. 
States  will  undoubtedly  need  to  conduct 
monitoring  and  evaluation  at  the  project 
level  to  determine  progress  toward 
program  goals  and  objectives.  Therefore, 
we  have  changes  in  the  LIP  Final 
Implementation  Guidelines  to  reflect  the 
emphasis  on  program  level  focus. 

Comment  29. 1  believe  that  these  two 
criteria  (public  awareness/outreach 
12(d)  and  fund  distribution  12(c))  are 
more  valuable  for  a  Tier-1 ,  LIP  setup 
grant  than  for  each  individual  Tier-2 
grant  that  you  will  be  evaluating.  At  the 
very  least  they  are  likely  to  be  the  same 
for  every  Tier-2  grant  submitted  by  each 
State  so  it  would  be  better  to  have  these 
aspects  described  in  the  cover  letter  to 
the  Tier-2  grant  package  that  each  State 
submits. 

flesportise.-The  Service  believes  there 
could  be  a  high  degree  of  variability  in 
what  States  propose  for  their  outreach 
efforts  ((d)  in  answer  to  Question  12). 
We  also  recognize  the  importance 
public  outreach  can  have  in  developing 
an  effective  program  with  good 
landowner  participation.  The  Service 
believes  outreach  provides  a  legitimate 
area  of  focus  for  Tier-1  and  as  a  ranking 
criterion  for  Tier-2.  We  also  believe  that 
fund  distribution  is  an  important  aspect 
of  the  program  and  should  be  a  ranking 
criterion. 


Comment  30.  It's  imclear  if  a  state 
wildlife  agency  will  be  required  to 
describe  cost/benefit  components  or  if 
this  reference  is  used  merely  as  an 
example.  The  benefits  of  habitat 
conservation  are  many,  but  often 
extremely  difficult  to  quantify.  We 
suggest  the  portion  of  12(c)  *  *  *  cost/ 
benefit  components  including  duration 
of  costs  and  benefits  be  removed  from 
the  list  of  scoring  criteria  for  Tier-2 
grants. 

Response:  Cost/benefit  analysis  is 
only  one  of  many  ways  that  a  State  may 
wish  to  establish,  singly  or  in 
combination  with  other  criteria,  a  fair 
and  equitable  system  for  fund 
distribution.  The  Service  will  retain  this 
suggested  criteria  as  a  potential  option 
to  the  States  in  the  answer  to  Question 
12(c). 

Comment  31.  Two  comments 
suggested  that  the  Tier-2  ranking 
criterion  12(g)  regarding  matching 
nonfederal  funds  was  rarely  an 
important  factor  in  program  success  and 
had  built-in  bias  against  States  not 
capable  of  increasing  their  nonfederal 
matching  funds.  They  suggest  that  it 
should  either  be  eliminated  or  reduced 
in  its  allocation  of  scoring  points. 
Another  comment  was  made  suggesting 
an  alternate  [to  using  matching  funds  as 
a  ranking  criterion)  would  be  to  award 
more  points  to  those  proposals  with  a 
higher  number  of  State,  Federal,  or 
private  partners. 

Response:  The  Service  grant  programs 
serve  as  vehicles  for  States  and  other 
entities  to  accomplish  conservation  and 
management  activities  that  would 
otherwise  not  have  funding. 
Encouraging  the  leveraging  of  Federal 
dollars  has  served  as  an  important  tool 
in  bringing  partners  together  and 
developing  support  for  these  activities. 
We  believe  those  States  maximizing  this 
effort  should  be  recognized  to  some 
degree  in  the  ranking  process. 
Nonetheless  we  have  reduced  the  total 
number  of  points  that  can  be  scored  in 
this  category  to  acknowledge  the 
challenge  confrtinted  by  some  agencies. 

Comment  32.  We  recommend  Tier-2 
ranking  criterion  12(e)  be  modified  to 
consider  the  proportion  of  at-risk 
species  within  the  State,  territory,  or 
district  [that  is  to  be  addressed  by  the 
grant  proposal). 

Response:  To  consider  this 
modification,  it  would  require  each 
State  to  develop  a  complete  list  of  all 
species  they  deem  to  be  at-risk  within 
their  jurisdiction  prior  to  applying  for 
any  grant.  We  believe  that  this 
requirement  would  likely  result  in  a 
long  deliberative  process,  with  large 
variability  among  States,  with  minimal 
benefit  to  the  program. 


Comment  33.  A  [new)  ranking 
criterion  for  Tier-2  grants  should 
consider  the  urgency  of  the  project  to 
the  target  species.  We  encourage  scoring 
criterion  12(e)  for  Tier-2  grants  be 
modified  to  represent  more  a  measure  of 
the  overall  contributions  of  the  project 
to  conservation  of  the  species 
benefitted. 

Response:  We  have  created  an 
additional  ranking  criterion  12(h)  to 
address  the  xirgency  and  duration  of 
benefits  for  species  identified  in  the 
proposed  projects. 

Comment  34.  Individual  projects  in 
Hawaii  and  California  are  very  likely  to 
benefit  over  a  dozen  listed  species 
*  *  *  [thus  restructuring  the  scoring  for 
Tier-2  criterion  (e))  would  be  more 
useful  if  it  was  1-4  species  (1  point),  5- 
10  species  (2  points),  and  >10  species  (3 
points).  And,  reduce  the  total  points 
possible  for  all  criteria. 

Response:  We  believe  a  large  number 
of  total  points  possible  will  enable 
reviewers  to  more  accurately  discern 
true  differences  between  grossly  similar 
grant  proposals.  We  also  believe  the 
number  of  species  benefitted  is  a  valid 
scoring  criterion.  We  have,  however, 
added  another  species-related  ranking 
criterion  (h)  that  will  expand  the  scoring 
to  also  include  the  urgency  t)f  the 
project  to  the  species  benefitted. 

Comment  35.  Tier-2  ranking  criterion 
12(e)  should  be  expanded  to  include  the 
relative  conservation  risk  of  the  species 
identified  in  the  application. 

Response:  As  stated  previously  in  the 
response  to  Comment  34,  we  have 
created  an  additional  ranking  criterion 
12(h)  to  address  the  urgency  and 
duration  of  benefits  for  species 
identified  in  the  proposed  projects. 

Comment  36.  More  qualitative 
flexibility  to  allow  consideration  of  this 
broader  State  context  (relative  to 
administration)  needs  to  be 
incorporated  into  ranking  criterion  12(f) 
for  Tier-2. 

Response:  We  have  reduced  the 
weighting  of  this  criterion  due  to  this 
comment  and  others  that  indicate  a 
need  to  consider  the  variation  in  current 
capabilities  of  some  State  agencies  to 
address  their  administrative  needs. 

Comment  37.  We  suggest  that  this 
criterion  (12(f))  be  amended  to  consider 
the  percentage  of  the  State's  total  Tier^ 
2  program  funds  rather  than  the 
percentage  of  the  State's  total  LIP 
program  funds  (which  we  assume 
would  include  the  combined  funds  from 
Tier-1  and  Tier-2  grants). 

Response:  We  agree  this  is  not  clear 
and  have  made  the  suggested  changes  to 
ranking  criterion  12(f)  in  this  final 
notice. 


Federal  Register /Vol.  67,  No.  190 /Tuesday,  October  1,  2002 /Notices 


61647 


Comment  38.  We  feel  the  scoring 
criterion  12  (f)  (for  Tier-2  grants) 
unfairly  benefits  those  State  wildlife 
agencies  with  the  greatest  capacity  to 
deliver  private  lands  programs.  We 
recommend  it  be  removed  or  its  scoring 
weight  reduced  by  at  least  50%. 

Response:  Based  on  this  and  related 
comments  we  have  reduced  the 
weighting  of  this  criterion  from  10 
possible  points  to  five. 

Comment  39.  Comments  on  Tier-2 
scoring  criterion  12  (h)  [of  the  first  LIP 
notice),  regarding  proposals  identifying 
performance  measures  that  support  the 
Service  performance  goals,  ranged  from 
replacing  this  scoring  criterion  with  one 
that  focuses  on  specific  species 
reproductive  improvements,  to  deleting 
the  criterion  entirely. 

Response:  President  Bush  has 
launched  a  new  strategy  for  improving 
the  management  and  performance  of  the 
Federal  Government.  The  quantified 
measures  to  be  included  with  each 
proposal  to  be  eligible  imder  LIP  will 
help  achieve  the  overall  program  goal  to 
conserve  habitat  for  endangered, 
threatened  or  other  at  risk  species  on 
private  lands.  Through  UP,  State 
programs  to  assist  private,  volimtary 
conservation  efforts  will  help  the 
Service  meet  its  Long-Term  and  Annual 
Performance  Goals  as  expressed  in  the 
Service's  Annual  Performance  Plan.  The 
LIP  furthers  the  Service's  goals  for 
conserving  imperiled  species  (Goal  1.2) 
£md  habitat  conservation  (Goal  2.3). 
Further  information  on  the  Service's 
strategic  plans  and  performance  reports 
is  available  at  http://planning.fws.gov. 

The  Service  believes  that  there  is 
merit  in  evaluating  UP  projects  and 
how  grants  assist  meeting  LIP  and 
Service  goals.  Rather  than  including 
performance  measures  in  the  ranking 
criteria,  however,  we  are  requiring  the 
State  to: 

(a)  for  Tier-1  grant  proposals — 
Describe  the  process  by  which  the  State 
will  develop  clear,  obtainable,  and 
quantified  performance  measures  to 
help  it  meet  LIP  program  goals  and 
objectives;  and 

(b)  for  Tier-2  grant  proposals — 
Identify  clear,  obtainable,  and 
quantified  performance  measures 
related  to  the  Habitat  Conservation  and 
Sustainability  of  Fish  and  Wildlife 
Populations  goals  in  the  expected 
results  or  benefits  section  of  the  grant 
proposal  narrative. 

Additionally,  we  have  modified 
selection  criteria  12(b)  to  require  States 
to  identify  how  their  management 
systems  will  adequately  monitor  and 
evaluate  progress  in  achieving  its  goals 
through  Uiese  performance  measures. 


Comment  40.  The  only  comments 
concerning  the  Tier-1  eligibility 
requirements  recommended  eliminating 
criterion  (g)  that  would  identify 
performance  measures  that  support 
Service  performance  goals. 

Response:  See  the  response  to 
Comment  39. 

Comment  41.  One  commenter 
preferred  reducing  the  total  points  for 
all  scoring  criteria. 

Response:  We  have  reduced  total 
points  for  some  ranking  criteria  where 
comments  supported  that  reduction. 

Comment  42.  One  commenter 
suggested  a  general  or  "other  proposal, 
merits"  scoring  criterion  that  would 
include  how  the  project  might 
complement  other  projects  in  the  area, 
its  unique  qualities,  enhanced 
nonfederal  cost  sharing,  or  other 
extraordinary  benefits. 

Response:  We  found  it  difficult  to 
create  a  multifaceted  ranking  criterion, 
unlike  those  that  have  more  specific  and 
measurable  components,  and  therefore 
have  not  included  one  in  the 
Implementation  Guidelines. 

Comment  43.  A  criterion  for  Tier-2 
ranking  should  include  the  magnitude 
and  duration  of  benefits. 

Response:  Ranking  criteria  (a)  and  (h) 
(see  answer  to  Question  12)  should 
adequately  capture  the  magnitude  and 
duration  of  benefits  of  the  projects. 

Required  Determinations 

Regulatory  Planning  and  Review 

This  policy  document  identifies 
eligibility  and  selection  criteria  the 
Service  will  use  to  award  grants  under 
UP.  The  Service  developed  these 
guidelines  to  ensure  consistent  and 
adequate  evaluation  of  grant  proposals 
that  are  voluntarily  submitted  and  to 
help  perspective  applicants  imderstand 
how  the  Service  will  award  grants. 
According  to  Executive  Order  (E.O.) 
12866,  these  policy  guidelines  are 
significant  and  the  Office  of 
Management  and  Budget  has  reviewed 
them  in  accordance  with  the  four 
criteria  discussed  below. 

(a)  LIP  will  not  have  an  aimual  effect 
on  the  economy  of  $100  million  or  more 
or  adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  jobs,  the  environment, 
public  health  or  safety,  or  State  or  local 
communities.  A  total  of  $34,800,000 
will  be  awarded  in  grants  to  State  and 
Territorial  wildlife  agencies  to  provide 
financial  and  technical  assistance  to 
private  landowners  to  carry  out 
voluntary  conservation  actions.  These 
funds  will  be  used  to  pay  for  the 
administration  and  execution  of  actions 
such  as  restoring  natural  hydrology  to 


streams  or  wetlands  that  support  species 
of  concern,  fencing  to  exclude  livestock 
from  sensitive  habitats,  or  planting 
native  vegetation  to  restore  degraded 
habitat.  In  addition,  grants  that  are 
funded  will  generate  other,  secondary 
benefits,  including  benefits  to  natural 
systems  (e.g.,  air,  water)  and  local 
economies.  All  of  these  benefits  are 
widely  distributed  and  are  not  likely  to 
be  economically  significant  in  any 
single  location.  It  is  likely  that  some 
residents  where  projects  are  initiated 
will  experience  some  level  of  benefit, 
but  quantifying  these  effects  at  this  time 
is  not  possible.  We  do  not  expect  the 
sum  of  all  the  benefits  from  this 
program,  however,  to  have  an  annual 
effect  on  the  economy  of  $100  million 
or  more. 

(b)  We  do  not  believe  LIP  would 
create  inconsistencies  with  other 
agencies'  actions.  Congress  has  given 
the  Service  the  responsibility  to 
administer  the  program. 

(c)  As  a  new  grant  program,  LIR 
would  not  materially  alter  the  budgetary 
impact  of  entitlements,  user  fees,  loan 
programs,  or  the  rights  and  obligations 
of  their  recipients.  This  policy 
establishes  a  new  grant  program  that 
Public  Law  107-63  authorizes,  which 
should  make  greater  resources  available 
to  applicants.  The  submission  of  grant 
proposals  is  completely  voluntary,  but 
necessary  to  receive  benefits.  When  an 
applicant  decides  to  submit  a  grant 
proposal,  the  eligibilify  and  selection 
criteria  identified  in  this  policy  can  be 
construed  as  requirements  placed  on  the 
awarding  of  the  grants.  Additionally,  we 
will  place  further  requirements  on 
grantees  that  are  selected  to  receive 
funding  under  LIP  in  order  to  obtain 
and  retain  the  benefit  they  are  seeking. 
These  requirements  include  specific 
Federal  financial  management  and 
reporting  requirements  and  time 
commitments  for  maintaining  habitat 
improvements  or  other  activities 
described  in  the  applicant's  grant, 
proposal. 

(a)  OMB  had  determined  that  these 
guidelines  raise  novel  legal  or  policy 
issues,  and,  as  a  result,  this  docimient 
has  undergone  OMB  review. 

Regulatory  Flexibility  Act  (5  U.S.C.  601 
etaeq.) 

Under  the  Regiilatoiy  Flexibility  Act 
(5  U.S.C.  601  et  seq.,  as  amended  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA)  of  1996). 
whenever  an  agency  is  required  to 
publish  a  notice  of  rulemaking  for  any 
proposed  or  final  rule,  it  must  prepare 
and  make  available  for  public  comment 
a  regulatory  flexibility  analysis  that 
describes  the  effects  of  the  rule  on  small 
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entities  (i.e.,  small  businesses,  small 
organizations,  and  small  government 
jurisdictions).  No  regulatory  flexibility 
analysis  is  required,  however,  if  the 
head  of  the  agency  certifies  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  SBREFA  amended  the 
Regulatory  Flexibility  Act  to  require 
Federal  agencies  to  provide  a  statement 
of  the  factual  basis  for  certifying  that  a 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  SBREFA  also 
amended  the  RFA  to  require  a 
certification  statement.  In  this  notice, 
we  are  certifying  that  LIP  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
the  reasons  described  below. 

Small  entities  include  organizations, 
such  as  independent  nonprofit 
organizations  and  local  govenunental 
jurisdictions,  including  school  boards 
and  city  and  town  governments  that 
serve  fewer  than  50,000  residents,  as 
well  as  small  businesses.  Small 
businesses  include  manufacturing  and 
mining  concerns  with  fewer  than  500 
employees,  wholesale  trade  entities 
with  fewer  than  100  employees,  retail 
and  service  businesses  with  less  than  $5 
million  in  annual  sales,  general  and 
heavy  construction  businesses  with  less 
than  $27.5  million  in  aiuiual  business, 
special  trade  contractors  doing  less  than 
$11.5  million  in  annual  business,  and 
agricultural  businesses  with  annual 
sales  less  than  $750,000.  To  determine 
if  potential  economic  impacts  to  these 
small  entities  are  significant,  we 
consider  the  types  of  activities  that 
might  trigger  impacts  as  a  result  of  this 
program.  In  general,  the  term  significant 
economic  impact  is  meant  to  apply  to  a 
typical  small  business  firm's  business 
operations. 

The  types  of  effects  this  program 
could  have  on  small  entities  include 
economic  benefits  resulting  from  the 
piut:ha'sing  of  supplies  or  labor  to 
implement  the  grant  proposals  in 
relation  to  habitat  improvements  on 
private  lands.  By  law,  only  State  and 
Territorial  wildlife  agencies  are  eligible 
grant  recipients.  Since  this  program  will 
be  awarding  a  total  of  only  $34,800,000 
for  grants  throughout  the  United  States 
to  benefit  wildlife  habitat  on  private 
lands,  a  substantial  number  of  small 
entities  are  unlikely  to  be  affected.  The 
benefits  from  this  program  will  be 
spread  over  such  a  large  area  that  it  is 
unlikely  that  any  significant  benefits 
will  accrue  to  a  significant  number  of 
entities  in  any  area.  In  total,  the 
distribution  of  the  $34,800,000  will  not 
create  a  significant  economic  benefit  for 


small  entities  but,  clearly  a  number  of 
entities  will  receive  some  benefit. 

Unfunded  Mandates  Reform  Act 

In  accordance  with  the  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1501  et 
sea.): 

(a)  This  policy  will  not  'Significantly 
or  imiquely"  affect  small  government 
entities. 

(b)  This  policy  will  not  produce  a 
Federal  mandate  of  $100  million  or 
greater  in  any  year;  that  is,  it  is  not  a 
"significant  regulatory  action"  under 
the  Unfunded  Mandates  Reform  Act. 
LIP  establishes  a  grant  program  that 
States  may  participate  in  volimtarily. 

Takings 

In  accordance  with  Executive  Order 
12630  ("Government  Actions  and 
Interference  with  Constitutionally 
Protected  Private  Property  Rights"),  LIP 
does  not  have  significant  takings 
implications.  State  and  Territorial 
agencies  will  work  with  private 
landowners  who  voluntarily  request 
technical  and  financial  assistance  for 
species  conservation  on  their  lands. 

Executive  Order  13211 

On  May  18,  2001,  the  President  issued 
an  Executive  Order  (E.0. 13211)  on 
regulations  that  significantly  affect 
energy  supply,  distribution,  and  use. 
Executive  Order  13211  requires  agencies 
to  prepare  Statements  of  EJaergy  Effects 
when  undertaking  certain  actions.  This 
policy  is  not  expected  to  significantly 
affect  energy  supplies,  distribution,  or 
use.  Therefore,  this  action  is  not  a 
significant  energy  action  and  no 
Statement  of  Energy  Effects  is  required. 

Federalism 

In  accordance  with  Executive  Order 
13132,  this  policy  does  not  have  any 
Federalism  effects.  A  Federalism 
assessment  is  not  required.  Congress  has 
directed  that  we  administer  grants 
under  LIP  directly  to  the  States  and 
Territories.  The  States  have  the 
authority  to  decide  which  private 
landowner  projects  to  forward  to  the 
Service  for  consideration  as  their  LIP. 

Civil  Justice  Reform 

In  accordance  with  Executive  Order 
12988,  LIP  does  not  unduly  burden  the 
judicial  system  and  does  meet  the 
requirements  of  sections  3(a)  and  3(b)(2) 
of  the  Order.  With  the  guidance  in  this 
policy  and  these  guidelines,  the  Service 
will  clarify  the  requirements  of  UP  to 
applicants  that  voluntarily  submit  grant 
proposals. 

National  Environmental  Policy  Act 

The  issuance  of  this  policy  and 
implementation  guidelines  does  not 


constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
hiunan  enviroiunent.  The  Service  has 
determined  that  the  issuance  of  the 
policy  and  guidelines  is  categorically 
excluded  under  the  Department  of  the 
Jnterior's  NEPA  procediues  in  516  DM 
2,  Appendix  1  and  516  DM  6,  Appendix 
1.  The  Service  will  ensure  that  grants 
that  are  funded  through  LIP  are  in 
compliance  with  NEPA. 

Govemment-to-Govemment 
Relationship  With  Tribes 

In  accordance  with  the  President's 
memorandum  of  April  29,  1994, 
"Govemment-to-Govemment  Relations 
With  Native  American  Tribal 
Governments"  (59  FR  22951),  E.O. 
13175,  and  the  Department  of  the 
Interior's  manual  at  512  DM  2,  we 
readily  acknowledge  our  responsibility 
to  communicate  meaningfully  with 
federally  recognized  Tribes  on  a 
govemment-to-govemment  basis. 

This  policy  document  deals  oidy  with 
the  UP  program  as  it  relates  to  States 
and  Territories.  Under  Public  Law  107- 
63,  Title  I,  Tribes  are  also  eligible 
grantees.  The  Service  is  preparing  a 
separate  policy  document  which  will  be 
applicable  to  the  tribal  component  of 
the  LIP  program. 

Paperwork  Reduction  Act 

We  made  application  to  OMB  for 
approval  of  the  information  collection 
requirements  for  this  program  in 
conjunction  with  the  above  Federal 
Re^ster  notice  published  Jime  7,  2002. 
That  application  seeks  to  revise  the 
Federal  Grants  Application  Booklet 
(1018-0109)  to  include  additional  hours 
for  this  new  burden.  OMB  approved  this 
request  August  12,  2002.  An  agency  may 
not  conduct  or  sponsor,  and  a  person  is 
not  required  to  respond  to,  a  collection 
of  information  unless  it  displays  a 
currently  valid  OMB  control  nimiber. 

Authority 

This  notice  is  published  imder  the 
authority  of  the  Department  of  the 
Interior  and  Related  Agencies 
Appropriations  Act,  2002,  H.R.  2217/ 
Pub.  L.  107-63. 

Dated:  August  15,  2002. 
David  P.  Smith, 

Acting  Assistant  Secretary  for  Fish  and 

Wildlife  and  Parks. 

(FR  Doc.  02-24859  Filed  9-30-02;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 
RIN  1018-AI56 

Fiscal  Year  2002  Private  Stewardship 
Grants  Program;  Request  for  Grant 
Proposals  and  Final  Policy  and 
Implementation  Guidelines 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  request  for  proposals; 

announcement  of  final  policy  and 

implementation  guidelines. 

SUMMARY:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service),  are  soliciting 
project  proposals  for  Federal  assistance 
under  the  Private  Stewardship  Grants 
Program  (PSGP).  This  document 
describes  how  you  can  apply  for 
funding  under  the  PSGP  and  how  we 
will  determine  which  project  proposals 
will  be  funded.  Congress  appropriated 
$10  million  from  the  Land  and  Water 
Conservation  Fund  in  Fiscal  Year  2002 
for  the  Service  to  establish  the  PSGP. 
The  PSGP  provides  grants  and  other 
assistance  on  a  competitivie  basis  to 
individuals  and  groups  engaged  in 
private,  voluntary  conservation  efforts 
that  benefit  species  listed  or  proposed  as 
endangered  or  threatened  under  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act),  candidate  species,  or 
other  at-risk  species  on  private  lands 
within  the  United  States. 
DATES:  Project  proposals  must  be 
received  by  the  appropriate  Regional 
Office  (see  Table  2  in  SUPPLEMENTARY 
INFORMATION)  no  later  than  December  2, 
2002. 

ADDRESSES:  For  additional  information- 
contact  the  Service's  Regional  Office 
that  has  the  responsibility  for  the  State 
or  Territory  in  which  the  proposed 
project  woiUd  occur.  The  contact 
information  for  each  Regional  Office  is 
listed  in  Table  2  under  SUPPLEMENTARY 
INFORMATION  below.  Information  on  the 
PSGP  is  also  available  from  the  Branch 
of  Recovery  and  State  Grants,  U.S.  Fish 
and  Wildlife  Service,  4401  N.  Fairfax 
Drive,  Room  420,  Arlington,  VA  22203 
or  electronically  at  http:// 
endangered.fws.gov/grants/ 
private_stewardship.html  or  e-mail: 
Privatestewardship@fws.gov. 

To  submit  a  project  proposal — send 
yoiu-  project  proposals  to  the  Service's 
Regional  Office  that  has  the 
responsibility  for  the  State  or  Territory 
in  which  the  proposed  project  woiUd 
occur  (see  Table  2  imder 
SUPPLEMENTARY  INFORMATION).  You  must 
submit  one  original  and  two  copies  of 
the  complete  proposal.  We  will  not 
accept  facsimile  project  proposals. 


FOR  FURTHER  INFORMATION  CONTACT:  The 

Program  Contact  in  the  appropriate 
Regional  Office  identified  in  "Table  2 
under  SUPPLEMENTARY  INFORMATION  or 
Martin  Miller,  Chief,  Branch  of 
Recovery  and  State  Grants  (703/358- 
2061). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  majority  of  endangered  and 
threatened  species  depend,  at  least  in 
part,  upon  privately  owned  lands  for 
their  survival.  The  help  of  landowners 
is  essential  for  the  conservation  of  these 
and  other  imperiled  species. 
Fortimately,  many  private  landowners 
want  to  help.  Often,  however,  the  costs 
associated  with  implementing 
conservation  actions  are  greater  than  a 
landowner  could  undertake  without 
financial  assistance.  The  President's 
Budget  for  Fiscal  Year  2002  requested 
funding  to  address  this  need  and 
Congress  responded  by  appropriating 
$10  million  from  the  Land  and  Water 
Conservation  Fund  for  the  Service  to 
establish  the  PSGP.  The  PSGP  provides 
grants  or  other  Federal  assistance  on  a 
competitive  basis  to  individuals  and 
groups  engaged  in  private,  voluntary 
conservation  efforts  that  benefit  species 
listed  or  proposed  as  endangered  or 
threatened  under  the  Act,  candidate 
species,  or  other  at-risk  species  on 
private  lands  within  the  United  States. 

We  are  soliciting  project  proposals  for 
Federal  assistance  under  the  PSGP.  This 
document  describes  how  you  can  apply 
for  funding  under  the  PSGP  and  how  we 
will  determine  which  project  proposals 
will  be  funded.  On  June  7,  2002,  we 
published  in  the  Federal  Register  (67  ' 
FR  39419)  oiu'  plan  to  implement  the 
PSGP  and  solicited  comments.  As  a 
result  of  the  comments  received,  a 
number  of  changes  have  been  made  to 
the  implementation  guidelines.  The 
follow]^  sections  explain  the  PSGP. 
The  first.  Final  Program  Implementation 
Guidelines,  includes  the  project 
eligibility  criteria,  the  project  selection 
process,  and  the  instructions  on  how  to 
apply  for  PSGP  grants.  The  second. 
Summary  of  Comments  and 
Recommendations,  responds  to  the 
comments  we  received  on  the  proposed 
implementation  guidelines.  The  third. 
Required  Determinations,  addresses  the 
regulatory  requirements  associated  with 
issuing  the  final  PSGP  implementation 
guidelines. 

I.  Final  Program  Implementation 
Guidelines 

As  a  result  of  comments  received,  we 
have  made  a  number  of  changes  in  the 
implementation  guidelines.  Therefore, 


we  encourage  you  to  read  the  entire 
document  before  preparing  a  project 
proposal.  We  have  revised  the  scoring 
system  used  to  evaluate  projects, 
provided  substantially  more  guidance 
on  submitting  a  project  proposal,  and 
clarified  the  eligibility  criteria. 

What  Types  of  Projects  May  Be  Fimded? 

Eligible  projects  include  those  by 
landowners  and  their  partners  who  need 
technical  and  financial  assistance  to 
improve  habitat  or  implement  other 
activities  on  private  lands  for  the  benefit 
of  endangered,  threatened,  proposed, 
candidate,  or  other  at-risk  s{>ecies 
(plants  and  animals).  Under  the  PSGP, 
privately  owned  means  land  that  is  not 
owmed  by  a  govemmei)tal  entity. 

For  information  on  which  species  are 
endangered,  threatened,  proposed,  or 
candidates,  please  visit  the  Service's 
Internet  site  at  http:// 
endangered.fws.gov/wildlife.btml.  For 
the  purposes  of  die  PSGP,  an  "at-risk 
species"  is  any  species  formally 
recognized  as  a  species  of  conservation 
concern,  such  as  species  listed  by  a 
State  or  Territory.  We  recommend  that 
you  contact  your  State  natural  resources 
agency  to  determine  which  species  are 
recognized  as  species  of  conservation 
concern  (e.g..  State  listed  as  endangered, 
threatened,  special  concern,  or  other 
similar  designations).  If  your  State  does 
not  identify  species  of  conservation 
concem  or  in  addition  to  those  sp>ecies 
identified  by  the  State,  we  will  also 
consider  any  species  or  subspecies 
listed  by  NatureServe  as  "critically 
imperiled"  (designated  by  rank  "Gl"  or 
"Tl"),  "imperiled"  (designated  by  rank 
"G2"  or  "T2"),  or  "vulnerable" 
(designated  by  rank  "G3"  or  "T3")  to  be 
an  at-risk  species  for  the  purposes  of  the 
PSGP.  For  information  on  Natiu^Serve 
rankings,  please  visit  their  Internet  site 
at  http://www.natureserve.org/explorer/. 

The  PSGP  supports  on-the-ground 
conservation  actions  as  opposed  to 
plaiming  or  research  activities. 
Examples  of  the  types  of  projects  that 
may  be  funded  include  managing 
nonnative  competitors,  reintroducing 
imperiled  species,  implementing 
measiu^s  to  minimize  risk  fix>m  disease, 
restoring  streams  that  support  imperiled 
species,  erecting  fencing  to  exclude 
animals  from  sensitive  habitats,  or 
planting  native  vegetation  to  restore  a 
rare  plant  community.  This  is  not  an 
exhaustive  list  of  the  various  projects 
that  may  be  funded  under  the  PSGP.  We 
recognize  that  there  is  a  multitude  of 
ways  to  benefit  imperiled  species 
conservation  on  private  lands.  While  we 
will  not  fund  the  acquisition  of  real 
property  either  through  fee  title  or 
easements,  we  are  not  excluding  any 
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other  approach  from  consideration  so 
long  as  it  can  demonstrate  tangible  on- 
the-ground  benefits  to  the  imperiled 
species  in  question  and  meets  the  other 
eligibility  criteria  established  for  the 
PSGP. 

Who  Can  Apply  for  PSGP  Grants? 

Private  landowners,  individually  or  as 
a  group,  are  encouraged  to  submit 
project  proposals  for  their  properties. 
Additionally,  individuals  or  groups  (for 
example  land  conservancies, 
community  organizations,  or 
conservation  organizations)  working 
with  private  landowners  on 
conservation  efforts  are  also  encouraged 
to  submit  project  proposals  provided 
they  identify  specific  private 
landowners  who  have  confirmed  their 
intent  to  participate  on  the  project  or 
provide  other  evidence  in  the  project 
proposal  to  demonstrate  landowner 
participation  will  occur.  In  order  to 
receive  funding,  projects  will  need  to 
ensure  that  landowners  are  willing  to 
allow  the  Service  access  to  the  project 
area  in  order  to  check  on  its  progress 
when  necessary. 

State  government  agencies  are  not 
eligible  to  receive  PSGP  funding 
(including  as  a  subrecipient).  The 
Service  has  established  a  separate 
program  specifically  designed  to 
facilitate  State  government  partnerships 
with  private  landowners,  the 
Landowner  Incentive  Program.  State 
agencies  are  encouraged  to  assist 
landowners  in  developing  PSGP  project 
proposals,  to  provide  cost  share  when 
feasible,  or  to  participate  in  other  ways 
on  project  implementation.  However, 
State  agencies  are  not  eligible  to  apply 
for  PSGP  funding  directly. 

Other  non-Federal  goverrunental 
entities  or  affiliates,  including  Coimties 
or  other  local  governments  or  State- 
supported  imiversities,  are  eligible  to 
,  apply  for  PSGP  funding  in  order  to 
assist  private  landowners  in  planning 
and  implementing  a  project.  As  with 
other  groups  that  apply  on  behalf  of  the 
private  landowners,  they  must  identify 
specific  private  landowners  who  have 
confirmed  their  intent  to  participate  on 
the  project  or  provide  other  evidence  in 
the  project  proposal  to  demonstrate  that 
landowner  participation  will  occur. 


Eligibility  Criteria 

The  following  criteria  must  be 
satisfied  for  a  proposal  to  be  considered 
for  funding: 

(1)  The  project  must  involve 
voluntary  conservation  efforts  on  behalf 
of  private  landowners  within  the  United 
States  [i.e.,  U.S.  States  and  Territories). 
As  a  voluntary  program,  we  will  not 
grant  funding  for  projects  that  serve  to 
satisfy  regulatory  requirements  of  the 
Act,  including  complying  with  a 
biological  opinion  under  section  7  of  the 
Act  or  fulfilling  commitments  of  a 
Habitat  Conservation  Plan  under  section 
10  of  the  Act,  or  for  projects  that  sCTve 
to  satisfy  other  local.  State,  or  Federal 
regulatory  requirements  (e.g.,  mitigation 
for  local,  State,  or  Federal  permits). 

(2)  The  project  must  benefit  species 
listed  as  endangered  or  threatened 
under  the  Act  by  the  Service,  species 
proposed  or  designated  as  candidates 
for  listing  by  the  Service,  or  other  at-risk 
species  that  are  native  to  the  United 
States.  We  will  not  award  grants  to  fund 
the  acquisition  of  real  property  either 
through  fee  title  or  easements.  However, 
habitat  improvements  over  and  above 
any  existing  requirements  for  lands 
covered  under  ciurent  easements  or 
other  such  conservation  tools  would  be 
considered  eligible  for  funding.  ~ 

(3)  The  proposal  must  include  at  least 
10  percent  cost  sharing  (i.e.,  at  least  10 
percent  of  total  project  cost)  on  the  part 
of  the  landowner  or  other  non-Federal 
partners  involved  in  the  project  (the 
cost-share  may  be  an  in-kind 
contribution,  including  equipment, 
materials,  operations,  and  maintenance 
costs).  The  cost  share  must  come  from 
sources  other  than  the  PSGP  or  other 
Federal  funds. 

(4)  The  proposal  must  either  identify 
at  least  some  of  the  specific  landowners 
who  have  confirmed  their  intent  to 
participate  in  the  private  conservation 
efforts  (not  all  participating  landowners 
need  to  be  identified  at  the  time  5f  the 
proposal  submission)  or  provide  other 
information  to  demonstrate  that  the 
project,  if  funded,  would  have  full 
landowner  participation. 

(5)  The  proposal  must  include  a 
reasonably  detailed  budget  indicating 
how  the  funding  will  be  used  and  how 
each  partner  is  contributing.  A  project 
begins  on  the  effective  date  of  an  award 
agreement  between  you  and  an 
authorized  representative  of  the  U.S. 
Government  and  ends  on  the  date 


specified  in  the  award.  Accordingly,  we 
cannot  reimburse  you  for  time  that  you 
expend  or  costs  that  you  incur  in 
developing  a  project  or  preparing  the 
application,  or  in  any  discussions  or 
negotiations  you  may  have  with  us  prior 
to  the  award.  We  will  not  accept  such 
expenditures  as  part  of  your  cost  share. 
We  will  also  not  consider  fees  or  profits 
as  allowable  costs  in  your  application. 
The  total  costs  of  a  project  consist  of  all 
allowable  costs  you  incur,  including  the 
value  of  in-kind  contributions,  in 
accomplishing  project  objectives  during 
the  life  of  the  project.  The  costs 
proposed  to  be  funded  through  the 
PSGP  may  not  exceed  90  percent  of  the 
total  costs. 

(6)  The  proposal  must  include 
quantifiable  measures  that  can  be  used 
to  evaluate  the  project's  success.  These 
quantifiable  measures  must  be  specific, 
clear,  and  provide  demonstrable 
benefits  to  the  target  species  such  as 
increased  habitat  quantity  or  quality. 
The  project  proposal  should  specify  in 
detail  how  the  habitat  quantity  or 
quality  will  be  improved  [e.g.,  acres, 
species,  etc)  and  the  anticipated  use  of 
that  habitat  by  the  target  species  (e.g., 
numbers,  duration,  etc.).  For  example,  a 
proposal  might  specify  the  number  of 
acres  restored  by  planting  specific 
native  plants  and  the  number  of 
breeding  pairs  of  the  target  species  that 
are  anticipated  to  use  the  restored 
habitat.  Proposed  methods  of 
monitoring,  evaluating,  and  reporting 
these  measures  in  comparison  to  an 
initial  baseline  should  also  be  included 
in  the  proposal. 

How  Does  the  PSGP  Work? 

Interested  individuals  and  groups 
prepare  proposals  that  describe  their 
project  and  its  benefits  for  the  target 
species.  See  "Project  Proposals"  below 
for  additional  information.  Proposals 
will  compete  at  a  Regional  level  for 
funding.  We  have  established  targets  for 
the  amount  of  funding  that  will  be 
available  for  grants  within  each  of  the 
Service's  Regions.  These  targets  are 
based  50  percent  on  the  number  of  acres 
of  non-Federal  land,  as  a  representation 
of  the  amount  of  private  land  within 
each  Region,  and  50  percent  on  the 
number  of  listed,  proposed,  candidate, 
and  a  sample  of  the  other  at-risk  species 
in  each  Region  (see  Table  1  for  regional 
funding  targets).. 
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Table  1.— Service  Regions  and  Funding  Target  tor  Grants  in  each  Region 


Region 

States  and  tenitories 

Total  funding 

target  tor 

grants  within 

regkxi 

Reaion  1  (Pacific) 

Califomia,  Hawaii,  Idaho,  Oregon,  Washington,  Nevada,  American  Samoa, 

Guam,  and  Commonwealth  of  the  Northem  Mariana  Islands. 
Ari7nna  NIpw  Mexico  Oklahoma  and  Texas   

$2,821,859 

Region  2  (Southwest) „ 

Reaion  3  ^Great  Lakes-Bia  Rivers) 

1,490,457 

Illinois.  Indiana,  Iowa,  Michigan,  Minnesota,  Missouri,  Ohk),  and  Wisconsin 

Alabama,  Ari<ansas,  Ftorida,  Georgia,  Kentucky,  Louisiana,  Mississippi, 
North  Carolina,  South  Carolina,  Tennessee,  Puerto  Rico,  and  the  U.S. 
Virgin  Islands.                                                       ^ 

Connectkiul,  Delaware,  District  of  Columbia,  Maine,  Maryland,  Massachu-. 
setts.  New  Hampshire,  New  Jersey,  New  York,  Pennsylvania,  Rhode  Is- 
land, Vermont,  Virginia,  and  West  Virginia. 

Cotorado,  Kansas.  Montana,  Nebraska,  North  Dakota,  South  Dakota,  Utah, 
and  Wyoming. 

Alaska  • 

942.981 

Reaion  4  (Southeast)  

1,723,690 

Reaion  5  (Northeast) 

634,151. 

Rpninn  6  (Mountain-Prairie)    

1,413.886 

Region  7  (Alaska) 

472.976 

The  Service  will  award  grants  for 
actions  and  activities  that  protect  and 
restore  habitats  that  benefit  federally 
listed,  proposed,  or  candidate  species, 
or  other  at-risk  species  on  private  lands. 
Additionally,  the  Service,  in 
cooperation  with  the  grantees,  must 
address  Federal  compliance  issues,  such 
as  the  National  Environmental  Policy 
Act,  the  National  Historic  Preservation 
Act.  and  the  Endangered  Species  Act. 
For  the  projects  that  are  selected  to 
receive  funding,  we  will  provide 
additional  guidance  on  compliance  with 
these  requirements. 

TTie  final  exact  amount  of  funds,  the 
scope  of  work,  and  terms  and  conditions 
of  a  successful  award  will  be 
determined  in  pre-award  negotiations 
between  the  prospective  recipient  and 
the  Service's  representatives.  The 
prospective  recipient  will  be  asked  to 
sign  an  agreement  that  specifies  the 
project  requirements,  such  as  the  cost 


share,  the  project  design,  the  time 
commitment  for  maintaining  the 
project's  benefits,  and  the  reporting 
requirements,  and  that  provides  for 
Service  access  to  the  project  area  in 
order  to  check  on  its  progress.  In  order 
to  receive  funding,  prospective  recipient 
will  also  need  to  provide  assurances  and 
certifications  of  compliance  with  other 
Federal  requirements  (for  example  see 
Standard  Form  424-B  and  Department 
of  the  Interior  form  DI-2010  available  at 
http://www.nctc.fws.gov/fedaid/toolkJt/ 
fonnsfil.pdfj.  The  recipient  is 
reimbursed  based  on  the  cost-sharing 
formula  in  the  Agreement.  You  shoiUd 
not  initiate  your  project  in  expectation 
of  PSGP  funding  until  you  receive  the 
fipal  grant  award  docimient  signed  by 
an  authorized  Service  official. 

How  To  Apply  for  a  PSGP  Grant 

You  must  follow  the  instructions  in 
this  document  in  order  to  apply  for 


financial  assistance  under  the  PSGP.  For 
a  description  of  the  information  that 
must  be  included  in  a  project  proposal, 
please  see  the  "The  PSGP  Project 
Proposal"  section  below.  Your  project 
proposal  should  not  be  bound  in  any 
maimer  and  must  be  printed  on  one  side 
only.  You  must  submit  one  signed 
original  and  two  signed  copies  of  your 
project  proposal  (including  supporting 
information).  Your  unbound  (a  binder 
clip  is  allowed)  project  proposal  must 
be  received  by  the  appropriate  Regional 
Office  listed  in  Table  2  by  December  2, 
2002.  We  encourage  you  to  contact  the 
Regional  contact  person  listed  in  Table 
2  prior  to  submitting  a  project  proposal 
should  you  have  questions  regarding 
what  information  must  be  submitted 
with  the  project  proposal.  An 
incomplete  proposal  will  not  be 
considered  for  funding. 


Table  2.— Where  To  Send  Project  Proposals  and  List  of  Regional  Contacts 


ServKe  regbn 


Region  1 


Region  1 


Region  2 


Regk>n3 


States  or  territory  where  the  project 
will  occur 


Hawaii,  Idaho,  Oregon,  Washington, 
American  Samoa,  Guam,  and 
Commonwealth  of  the  Northem 
Mariana  Islands. 

Califomia  and  Nevada 


Arizona,   New   Mexico,   OklafKxna, 
and  Texas. 


Illinois,  Indiana.  Iowa.  Mk:h«gan. 
Minnesota.  Missouri.  Ohk),  and 
Wisconsin. 


Where  to  send  your  PSGP  project 
proposal 


Regional  Director,  U.S.  Fish  and 
WikJIife  Servk:e,  EastskJe  Federal 
Complex,  911  N.E.  11th  Avenue. 
Portland,  OR  97232-4181. 

Offrce  Manager.  U.S.  Fish  and  Wild- 
life Servk».  Federal  BuiWing. 
2800  Cottage  Way.  Room  W- 
2606  Sacramento,  CA  95825- 
1846. 

Regional   Director.   U.S.   Fish  and 
Wildlife  Servrce,  500  Gold  Ave- 
nue   SW..    Room    4012.    Albu-' 
querque,  NM  87102. 

RegkKial  Director,  U.S.  Fish  and 
WikJIife  Servk»,  Bishop  Henry 
Whipple  Federal,  Building  One. 
Federal  Drive,  Fort  Snelling.  MN 
55111-4056. 


Regional  PSGP  contact  and  phone  No. 


Heather  Hollis  (503/231-6241). 


Miel  Corbett  (916/414-6464). 


Susan  MacMullin  (505/248-6671). 


Peter  Fasbender  (612/713-5343). 
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Table  2 

.—Where  To  Send  Project  Proposals  and  List  of  Regional  Contacts— Continued 

Service  region 

States  or  tenitory  wtiere  the  project 
will  occur 

Where  to  send  your  PSGP  project 
proposal 

Regional  PSGP  contact  and  phone  No. 

Region  4  

Region  5  

Region  6  „ 

Region  7  

Alabama,  Arkansas.  Florida,  Geor- 
gia,   Kentucky,    Louisiana,    Mis- 
sissippi,   North    Carolina,    South 
Carolina,      Tennessee,      Puerto 
Rico,  and  the  U.S.  Virgin  Islands. 

Conneclicut.    Delaware,    District   of 
Columbia,  Maine,  Maryland,  Mas- 
sachusetts, New  Hampshire,  New 
Jersey,  New  Yori<,  Pennsylvania, 
Rhode  Island,  Vermont,  Virginia, 
and  West  Virginia. 

Colorado.    Kansas,    Montana,    Ne- 
braska, North  Dakota,  South  Da- 
kota, Utah,  and  Wyoming. 

Alaska  

Regional  Director,  U.S.  Fish  and 
Wildlife  Service,  1875  Century 
Boulevard,  Suite  200,  Atlanta,  GA 

.    30345. 

Regional   Director,   U.S.   Fish  and 
Wildlife   Servk».    300   Westgate 
Center  Drive,  Hadley,  MA  01035- 
9589. 

Regional  Director,  U.S.  Fish  and 
Wildlife  Service,  P.O.  Box  25486. 
Denver  Federal  Center,  Denver, 
CO  80225-0486. 

Regional  Director,  U.S.  Fish  and 
Wildlife  Servk«,  1011  East  Tudor 
Road,  Anchorage,  AK  99503- 
6199. 

Noreen  Walsh  (404/679-7085). 
Diane  Lynch  (413/253-8628). 

Patty  Worthing  (303/236-7400  ext.  251). 
Susan  Detwiler  (907/786-3868). 

The  PSGP  Project  Proposal 

The  project  proposal  is  a  narrative 
description  of  your  project  and  one 
required  Federal  form.  The  ultimate  size 
of  the  proposal  will  depend  on  its 
complexity,  but  we  request  that  you 
atfempt  to  minimize  the  size  of  the 
narrative  description  of  the  proposal. 
Each  page  should  be  no  larger  than  8.5 
by  11  inches.  You  will  need  to  submit 
an  original  proposal  and  two  copies; 
neither  the  original  nor  the  copies 
should  be  permanently  boimd.  A 
complete  application  package  with 
detailed  instructions  and  supplementary 
information  can  be  found  at  our  Internet 
site:  http://endangered.fws.gov/grants/ 
private_stewardship.html. 

The  project  proposal  should  also 
indicate  whether  partial  funding  of  the 
project  is  practicable,  and,  if  so,  what 
specific  portion(s)  of  the  project  could 
be  implemented  with  what  level  of 
funding.  A  project  proposal  that  is  a  part 
of  a  longer-term  initiative  will  be 
considered;  however,  the  proposed 
project's  objectives,  benefits,  and  tasks 
must  stand  on  their  own,  as  there  are  no 
assurances  that  additional  funding 
would  be  awarded  in  subsequent  years 
for  associated  or  complementary 
projects. 

The  Service,  the  Department  of  the 
Interior,  and  the  Office  of  Management 
and  Budget  have  established 
requirements  concerning  Federal 
financial  assistance.  This  includes 
established  principles  for  determining 
which  costs  are  allowable  or  eligible 
based  on  the  type  of  applicant  (see 
"Administrative  Requirements"  below). 
Your  project  proposal  must  comply  with 
these  requirements. 


The  narrative  description  of  your 
project  proposal  should  specifically 
address  each  of  the  eligibility  criteria 
and  each  of  the  ranking  factors.  We 
recommend  the  following  format  for  the 
project  narrative — 

(1)  Title  Page.  You  should  list  on  the 
Title  Page  a  project  title,  objectives, 
duration,  simunary  of  costs  (amounts  of 
PSGP  funding  needed  and  cost  sharing), 
and  contact  information  (name,  address 
and  phone  number). 

(2)  Project  Description.  The  project 
proposal  must  identify  which  species 
will  benefit,  how  they  will  benefit  from 
the  project,  and  describe  the  project's 
significance  to  each  target  species  (goals 
and  objectives  for  the  project).  We  also 
encourage  applicants  to  describe  how 
the  location  of  the  project  and  its  role 
in  the  landscape  affect  the  conservation 
of  the  target  species.  The  proposal  must 
either  identify  at  least  some  of  the 
specific  landowners  who  have 
confirmed  their  intent  to  participate  in 
the  private  conservation  efforts  or 
provide  other  information  to 
demonstrate  that  the  project,  if  funded, 
would  have  full  landowner 
participation.  Explain  why  you  need 
government  financial  assistance  for  the 
proposed  work.  List  all  other  sources  of 
funding  you  have  or  are  seeking  for  the 
project.  List  any  existing  Federal,  State, 
Tribal,  or  local  government  programs  or 
activities  that  this  project  would  affect. 

(3)  Project  statement  of  work.  The 
statement  of  work  is  an  action  plan  of 
activities  you  will  conduct  during  the 
period  of  the  project.  You  must  prepare 
a  detailed  narrative,  fully  describing  the 
work  you  will  perform  to  achieve  the 
project  goals  and  objectives.  The 


narrative  should  respond  to  the 
following  questions: 

(a)  What  is  the  project  design?  What 
specific  work,  activities,  and  procedures 
will  you  imdertake? 

(b)  Who  will  be  responsible  for 
carrying  out  the  various  activities? 
Describe  how  the  project  will  be 
organized  and  managed.  Identify  the 
person(s)  responsible  for  the  project  and 
other  project  participants. 

(c)  What  are  the  project  milestones? 
Each  project  should  first  clearly 
describe  the  base-line  conditions  as  they 
exist  prior  to  project  implementation. 
List  milestones,  describing  the  specific 
activities  and  associated  time  lines  to 
conduct  the  scope  of  work.  Describe  the 
time  lines  in  increments  (e.g.,  month  1, 
month  2),  rather  than  by  specific  dates. 

(d)  Specify  the  criteria  and  procedures 
that  you  will  use  to  evaluate  the  relative 
success  or  failure  of  a  project  in 
achieving  its  objectives. 

(e)  For  what  amount  of  time  will  you 
commit  to  maintain  the  habitat 
improvements  or  other  benefits  bom  the 
project?  Describe  the  steps  you  will  take 
to  ensure  that  the  benefits  of  the  project 
continue  throughout  this  time  period. 

(4)  Project  Budget.  You  must  submit  a 
reasonably  detailed  budget  for  the 
project.  The  budget  should  indicate  the 
breakdown  of  costs  proposed  to  be 
funded  through  the  PSGP  and  other 
costs,  through  both  cash  and  in-kind 
contributions.  To  support  your  project's 
budget,  also  describe  briefly  the  basis 
for  estimating  the  value  of  the  cost 
sharing  derived  bom  in-kind 
contributions. 

(5)  Supporting  Documentation.  You 
should  include  any  relevant  documents 
and  additional  information  (maps, 
background  documents)  that  will  help 
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us  to  understand  the  project  and  the 
problem/opportunity  you  seek  to 
address. 

One  Federal  form.  Standard  Form-424 
"Application  for  Federal  Assistance," 
must  also  be  completed  and  siibmitted 
with  your  project  narrative  description. 
Detailed  instructions  for  filling  out  this 
form  are  included  in  the  application 
package  available  on  our  Internet  site  at: 
http://endangered.fws.gov/grants/ 
private_stewardship.html  or  see  FOR 
FURTHER  INFORMATION  CONTACT  above. 
This  form  is  also  available  on  the 


Internet  at  http://www.gsa.gov/forms/,  at 
http://www.nctc.fws.gov/fedaid/toolkit/ 
toolkit.pdf,  or  from  the  Regional  PSGP 
Contact  Person. 

Administrative  Requirements 

Listed  in  the  table  below  are  the 
administrative  requirements  that  will 
apply  to  your  project  if  funded  through 
the  PSGP.  The  documents  listed  below 
establish  principles  for  determining 
which  costs  are  allowable  or  eligible 
("cost  principles")  and  describe  other 
requirements  that  apply  to  receiving 
PSGP  funding.  These  requirements 


apply  to  recipients  and  subrecipients  of 
PSGP  funding.  In  some  cases,  the 
requirements  vary  depending  upon  the 
type  of  organization  receiving  the 
funding  or  that  is  a  subrecipient  of  the 
funding.  Each  of  these  documents  can 
be  foimd  at  our  Internet  site:  http:// 
endangered.fws.gov/grants/ 
private_stewardship.html.  For  projects 
that  are  selected  for  funding,  we  will 
also  offer  additional  technical  assistance 
to  facilitate  the  prospective  recipients' 
understanding  of  the  financial 
requirements. 


TABLE  3.— ADMINISTRATIVE  REQUIREMENTS  FOR  PSGP  FUNDING  AWARDS 


Category 


IndivkJuals,  private  firms,  and  other  non-profits  excluded 
from  coverage  under  OMB  Circular  No.  A-122. 

Non-Profit  Organizations  covered  under  OMB  Circular 
No.  A-122. 


Educational  Institutions  (even  if  part  of  a  State  or  local 
government). 


States,  local  govemments,  and  Indian  Tribes 


Specific  requirements 


Federal  Acquisition  Regulatkjn  Sut>part  31 .2. 
43  CFR  18  (New  RestrictkMis  on  Lobbying). 
48  CFR  31  (Contracts  with  Commercial  Organizatkjns). 

43  CFR  12  (Administrative  and  Audit  Requirements  and  Cost  Principles  for  Assist- 
ance Programs). 

43  CFR  18  (New  Restricttons  on  Lobt)ying). 
OMB  Circular  No.  A-110  (Administrative  Requirements  for  Grants). 
OMB  Circular  No.  A-122  (Cost  Principles). 
OMB  Circular  No.  A-133  (Audits). 

43  CFR  12  (Administrative  and  Audit  Requirements  and  Cost  Principles  for  Assist- 
ance Programs). 

43  CFR  18  (New  Restrictkms  on  Lobbying). 
OMB  Circular  No.  A-21  (Cost  Principles). 

OMB  Circular  No.  /^110  (Administrative  Requirements  for  Grants). 
OMB  Circular  No.  A-133  (Audits). 

43  CFR  12  (Administrative  and  Audit  Requirements  and  Cost  Principles  for  Assist- 
ance Programs). 

43  CFR  18  (New  Restricttons  on  Lot>bying). 
OMB  Circular  No.  A-87  (Cost  Principles). 
OMB  Circular  No.  A-102  (Grants  and  Cooperative  Agreements). 
OMB  Circular  No.  A-133  (Audits). 


Who  Can  Help  Plan  and  Implement  a 
Project? 

The  Service  may  be  able  to  assist 
landowners  in  planning  or 
implementing  projects.  Through 
miiltiple  programs,  we  offer  a  variety  of 
expertise  to  assist  landowners  in 
planning  and  implementing  projects  on 
private  lands.  Among  others,  the 
Service's  Endangered  Species  program 
and  the  Fish  and  Wildlife  Management 
and  Habitat  Restoration  program  have 
worked  hand-in-hand  with  a  variety  of 
partners  on  private  lands.  The  Service's 
ability  to  assist  landowners  will  depend 
upon  the  type  of  project  proposed  and 
an  assessment  of  how  the  project  fits 
into  our  existing  workloads  and 
priorities.  Due  to  the  limited  time 
available  for  such  assistance,  it  may  be 
necessary  to  submit  the  project  proposal 
for  funding  under  a  future  PSGP 
Request  for  Proposals.  For  additional 
information  on  how  the  Service  may  be 
able  to  assist  you,  contact  the  Program 
Contact  in  the  appropriate  Regional 
Office  identified  in  Table  2.  Information 


is  also  available  from  the  Service's 
Internet  site  at  www.fws.gov. 

In  addition,  many  other  Federal, 
State,  Territory,  or  Tribal  agencies,  as 
well  as  conservation  organizations, 
work  closely  with  landowners  and  may 
be  able  to  assist  with  planning  and 
implementing  a  project.  Local 
govemments,  such  as  your  county  or 
city,  may  also  have  personnel  that  could 
assist  you  in  developing  a  project 
proposal. 

For  general  guidance  on  developing 
and  writing  grant  proposals,  see  the 
Catalog  of  Federal  Domestic 
Assistance's  Internet  site  at  http:// 
www.cfda.gov/public/cat-writing.htm. 

How  Will  Proposals  Be  Selected? 

Proposals  will  compete  at  a  Regional 
level  for  funding.  Within  each  Region,  a 
diverse  panel  of  representatives  from 
State  and  Federal  government, 
conservation  organizations,  agriculture 
and  development  interests,  and  the 
science  community  will  assess  the 
applications  and  make  funding 
recommendations  to  the  Service.  The 


Service's  Regional  Offices  will  invite 
and  select  the  individuals  to  participate 
on  the  panels.  The  purpose  of  using  the 
diverse  panels  is  to  obtain  individual 
advice  on  project  selection  from  an 
array  of  interests  involved  with 
conservation  efforts  on  private  lands. 
The  Service  will  use  the  individual 
panel  member  recommendations  in 
selecting  projects,  although  geographic 
distribution  of  projects,  the  amount  of, 
funding  requested  for  a  project 
compared  with  the  total  amount  of 
funding  available,  and  other  such 
factors  may  also  be  considered.  Partial 
funding  of  one  or  more  projects,  when 
practicable,  may  be  considered.  After 
reviewing  the  individual  panel  member 
recommendations  and  the  other  factors, 
the  Service's  Director  will  make  funding 
selections,  subject  only  to  the  final 
approval  of  the  Assistant  Secretary  for 
Fish  and  Wildlife  and  Parks. 

Members  of  each  diverse  panel  will 
individually  score  each  proposal  based 
on  a  set  of  ranking  factors,  which 
include  (1)  the  number  of  endangered  or 
threatened  species,  species  proposed  or 
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candidates  for  such  listing,  and  at-risk 
species  that  will  benefit  from  the 
project;  (2)  the  importance  of  the  project 
to  the  conservation  of  those  species, 
including  the  duration  of  the  benefits, 
the  magnitude  of  the  benefits,  and  the 
urgency  of  the  project;  and  (3)  other 
proposal  merits,  such  as  whether  the 


project  complements  other  conservation 
projects  in  the  area,  the  project's  unique 
qualities,  feasibility  of  the  project,  or 
any  other  appropriate  justifications, 
including  particular  strengths  in  the 
above  categories  (e.g.,  extraordinary 
benefits). 

Due  to  the  wide  variety  of  project 
proposals  that  will  likely  be  submitted. 


the  scoring  system  must  provide  a 
relatively  high  degree  of  flexibility. 
Therefore,  a  scoring  system  that  is 
relatively  simple,  but  allows  project 
proposals  to  be  evaluated  qualitatively 
as  well  as  quantitatively  is  desired.  The 
three  ranking  factors  vidll  be  scored  as 
described  in  Table  4  below. 


Table  4.— Project  Proposal  Scoring  Guideunes 

(10  points  maximum] 


Ranking  factor 


Project  proposal  assessment 


Number  of 
points 


(1)  The  number  of  federally  listed,  proposed,  carv 
didate,  or  at-risk  species  that  will  directly  benefit 
from  ttie  project. 

(2)  The  importarKe  of  the  project  to  Vhe  consen/a- 
tion  of  ttie  target  species,  including  ttie  duration 
of  ttie  benefits,  ttie  magnitude  of  the  benefits, 
and  ttie  urgency  of  the  project. 

(3)  Ottier  Proposal  Merits.  WJiether  the  project 
comptements  other  projects  in  ttie  area,  the 
project's  unique  qualities,  feasitMlity  of  ttie 
pn^ect,  or  any  ottier  appropriate  justifications,  in- 
cluding partkxilar  strengths  in  the  above  cat- 
egories (e.g.,  extraordinary  benefits). 


5  or  fewer  species 

6  or  more  species 

Qualitative 

Qualitative 


1 
2 

1-5 


0-3 


How  Does  the  PSGP  Further  the  Mission 
of  the  Service? 

President  Bush  has  launched  a  new 
strategy  for  improving  the  management 
and  performance  of  the  Federal 
Government.  The  PSGP  will  reflect  the 
President's  strategy  and  embody  the 
Secretary's  commitment  to  citizen- 
centered  government  aroimd  "four  Cs': 
Conservation  through  Cooperation, 
Consultation,  and  Communication. 

The  quantifiable  measures  required  of 
each  proposal  to  be  eligible  under  the 
PSGP  will  help  achieve  the  overall  goal 
of  the  program  to  conserve  endangered, 
threatened,  or  other  at  risk  species. 
Through  this  program,  private, 
voluntary  conservation  efforts  will  help 
the  Service  meet  its  Long-Term  and 
Annual  Performance  Goals  as  expressed 
in  the  Service's  Annual  Performance 
Plan.  In  accordance  with  the 
Government  Performance  and  Results 
Act  of  1993  (31  U.S.C.  1115),  the  Service 
prepares  a  Strategic  Plan.  This  plan 
describes  the  Service's  performance 
goals  and  measures.  The  eligibility 
criteria,  selection  bctors,  and  reporting 
requirements  in  the  PSGP  ensures  that 
the  projects  funded  maximize  progress 
toward  our  goals  and  measures.  Among 
others,  the  PSGP  furthers  the  Service's 
goals  for  conserving  imperiled  species 
(Long-term  Goal  1.2— Through  2005. 
404  species  listed  imder  the  Act  as 
endangered  or  threatened  a  decade  of 
more  are  either  stable  or  improving,  15 
species  are  delisted  due  to  recovery,  and 


listing  of  12  species  at  risk  is  made 
uimecessary  due  to  conservation 
agreements)  and  habitat  conservation 
(Long-term  Goal  2.3-By  2005,  improve 
fish  and  wildlife  populations  focusing 
on  trust  resources,  threatened  and 
endangered  species,  and  species  of 
special  concern  by  enhancing^  and/or 
restoring  or  creating  550,000  acres  of 
wetlands  habitat,  restoring  1,000,000 
acres  of  upland  habitats,  and  enhancing 
and/or  restoring  9,800  riparian  or  stream 
miles  of  habitat  off-service  lands 
through  partnerships  and  other 
identified  conservation  strategies)  as 
described  in  the  Service's  strategic  plan. 
Information  on  the  Service's  strategic 
plans  and  performance  reports  are 
available  on  the  Service's  Internet  site  at 
httpj/planning.fws.gov/ .  These  Service 
goals  support  the  Department  of  the 
Interior's  Long-term  goals  as  identified 
in  the  Draft  Strategic  Plan.  Specifically, 
Resource  Protection  Goals  1.1  (Improve 
health  of  watersheds  and  landscapes) 
and  1.2  (Sustain  biological 
communities). 

//.  Summary  of  Comments  and 
Recommendations 

In  response  to  our  request  for 
comments  on  the  draft  policy,  we 
received  letters  from  26  entities.  All 
comments  received  have  been  reviewed. 
Overall,  almost  all  respondents 
expressed  appreciation  for  the  PSGP. 
Many  offered  valuable  suggestions  for 
improving  or  clarifying  specific  sections 
of  the  final  implementation  guidelines. 


Some  minor  editorial  and  other  changes 
in  the  text  were  suggested:  these 
comments  are  not  included  in  the 
following  analysis  but  all  were 
considered,  and  many  of  the  minor 
changes  were  included  in  the  final 
guidelines.  The  comments  and 
responses  are  presented  below  and  are 
grouped  topically. 

Comments  on  General  Program 
Implementation 

Comment  1:  Many  commenters  stated 
their  support  for  the  PSGP  and  the  use 
of  incentive-based  approaches  for 
conserving  imperiled  species. 

Response  1:  We  appreciate  these 
comments  and  look  forward  to  working 
with  interested  parties  in  helping  to 
notify  landowners  of  the  opportimities 
available  through  the  PSGP. 

Comment  2:  Several  commenters 
stated  that  the  $10  million  for  the  PSGP 
was  not  sufficient  to  meet  the  demand 
for  project  funding. 

Response  2:  We  believe  that  this  level 
of  funding  is  appropriate  to  initiate  the 
PSGP,  but  agree  that  demand  may 
exceed  this  funding  level  in  the  fiiture. 
As  the  PSGP  develops,  we  will 
reevaluate  our  funding  level  requests. 

Comment  3:  Several  commenters 
recommended  that  we  find  ways  to 
make  the  PSGP  process  simple  in  order 
to  encourage  the  voluntary  participation 
by  landowners.  Several  commenters 
recommended  that  the  Service  keep  the 
program  flexible  and  not  restrict 
landowners  beyond  that  which  is 
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necessary  to  successfully  implement  the 
project. 

Response  3:  We  have  attempted  to 
make  the  PSGP  as  simple  and  as  flexible 
as  possible,  while  meeting  the 
established  requirements  for  awarding 
Federal  financial  assistance.  As  we  gain 
experience  implementing  the  PSGP,  we 
wUl  continue  to  look  for  ways  to  make 
the  program  more  user  friendly. 

Comment  4:  Three  commenters 
recommended  that  projects  be  based  on 
the  best  available  scientific  and 
commercial  information  available. 

Response  4:  We  agree  that,  to  the 
extent  practicable,  projects  should 
incorporate  the  best  available  scientific 
and  commercial  information.  When 
assisting  prospective  applicants  in 
developing  project  proposals,  we  v«dU 
assist  them  in  making  use  of  the  best 
information  available.  Additionally,  the 
use  of  the  best  science  will  be 
considered  in  the  selection  process. 
However,  we  do  not  believe  it  is 
necessary  to  stipulate  this  as  an 
eligibility  requirement  for  a  proposal  to 
be  considered  for  funding.  There  may  be 
project  proposals  submitted  that  would 
provide  substantial  benefits,  but  that 
cotild  be  improved  with  modifications 
to  the  project  design  or  methods. 
Therefore,  for  projects  that  are  selected 
for  funding  the  Service  will  work  with 
the  prospective  recipient  to  ensure  the 
scope  of  work  and  the  terms  and 
conditions  for  the  project  incorporate 
the  best  available  scientific  information. 

Comment  5:  Several  conunenters 
suggested  additions  to  the  PSGP 
implementation  plan,  including  issuing 
multiple  Requests  for  Proposals, 
awarding  grants  quickly,  developing 
application  and  reporting  forms,  setting 
aside  funding  to  allow  for  monitoring 
and  evaluation,  establishing  a  tracking 
system  for  project  implementation,  and 
expanding  State,  Tribal,  and  stakeholder 
participation  in  the  prt^ram 
development  process. 

Response  5:  We  appreciate  these  well- 
reasoned  suggestions  and  have 
incorporated  them  to  the  extent  fieasible 
for  this  first  year  of  implementing  the 
program.  As  we  gain  additional 
experience,  we  wiU  consider  ways  to 
further  incorporate  these  suggestions. 
Comment  6:  One  commenter  stated 
that  it  is  important  to  document  success 
stories  and  report  those  successes  to 
Congress  and  the  media  to  promote  the 
cooperative  conservation  ethic. 


Response  6:  We  agree  that  it  is 
critically  important  that  we  share  the 
successes  of  the  PSGP,  and  we  will 
make  every  effort  to  do  so. 

Comment  7:  One  commenter  stated 
that  we  should  integrate  PSGP  into  the 
Landowner  Incentive  Program  (LIP)  and 
have  it  administered  by  the  Service's 
Federal  Aid  program.  Another 
commenter  recommended  that  the  PSGP 
be  implemented  through  the  Service's 
Partners  for  Fish  and  Wildlife  program 
in  cooperation  with  the  States. 
Conversely,  another  commenter  stated 
support  for  private  landowners  being 
able  to  apply  directly  to  the  Federal 
Government  for  a  grant. 

Response  7:  Conserving  species  on 
private  lands  requires  a  midti-faceted 
approach  that  is  exemplified  by  the 
PSGP  and  the  LIP.  These  programs 
provide  opportimities  for  landowners  to 
work  cooperatively  with  the  Service,  the 
States  and  Territories,  and  the  Tribes. 
Some  private  landowners  will  want  to 
woiii  directly  with  the  Service.  For 
others,  working  with  the  State. 
Territory,  or  Tribe  will  best  meet  their 
needs.  In  all  cases,  these  programs  will 
enhance  relationships  with  our  partners 
and  offer  a  diversity  of  approaches  for 
addressing  important  habitat  needs  for 
imperiled  species.  The  Service's  Federal 
Aid  program  works  primarily  with  State 
agencies,  rather  than  directly  with 
landowners.  The  Service's  Partners  for 
Fish  and  Wildlife  program  will  be 
involved  in  implementing  the  PSGP.  We 
will  also  continue  to  look  for  ways  to 
improve  the  coordination  of  the  PSGP 
with  other  Federal  assistance  programs. 

Comment  8:  One  commenter  stated 
that  the  Service  should  provide 
assurances  that  information  provided  to 
the  agency  will  not  be  disseminated  to 
others  for  use  in  ways  unrelated  to  the 
project  (by  law  enforcement  personnel 
or  to  the  public  under  the  Freedom  of 
Information  Act).  Other  commenters 
stated  that  information  generated  by  the 
PSGP  should  be  readily  available  to  the 
public. 

Response  8:  The  commenter's  concern 
with  &e  confidentiality  of  information 
made  available  to  the  Service  imder  the 
PSGP  is  imderstandable.  Private 
landowners  are  often  apprehensive  that 
compliance  with  applicable  Federal 
statutes  may  affect  some  land  uses.  In 
deciding  whether  to  participate  in  the 
PSGP,  prospective  applicants  should 
carefully  consider  the  potential  legal 
obligations  that  the  landowner  may  face 


by  attracting  or  increasing  listed  species 
or  species  that  may  become  listed  on 
their  property.  For  those  landowners 
where  such  concerns  would  preclude 
your  participation  in  the  PSGP,  we 
encourage  you  to  speak  to  the  Service's 
PSGP  contact  person  about  the  potential 
for  the  development  of  a  Safe  Harbor 
Agreement  or  a  Candidate  Conservation 
Agreement  with  Assurances  for  your 
project.  Safe  Harbor  Agreements 
encourage  volimtary  management  for 
listed  species  to  promote  recovery  on 
non-Federal  lands  by  giving  assurances 
to  the  landowners  that  no  additional     . 
future  regulatory  restrictions  will  be 
imposed  under  most  circumstances. 
Candidate  Conservation  Agreements 
with  Assurances  provide  incentives  for 
non-Federal  property  owners  to 
conserve  candidate  species,  thus 
potentially  making  listing  unnecessary 
and  providing  regulatory  assurances  in 
the  event  the  species  is  listed.  The 
feasibility  of  including  these  types  of 
agreements  will  depend  upon  the 
proposed  project  and  whether  the 
landowner  is  willing  to  meet  the 
additional  requirements  for  such 
agreements. 

Project  proposals  under  the  PSGP  are 
subject  to  FrcMsdom  of  Information  Act 
requirements  and  will  be  reviewed  by 
non-Service  staff.  Applicants  may 
request  that  we  withhold  specific 
information  from  release  outside  the 
agency,  which  we  will  honor  to  the 
extent  allowable  by  law.  U  you  wish  us 
to  withhold  specific  personal  or 
proprietary  information,  you  must 
identify  which  information  is  to  be 
withheld  and  state  this  request 
prominently  at  the  beginning  of  your 
proposal. 

Comment  9:  One  commentw  asked 
that  we  clarify  how  we  detwmined  the 
number  of  at-risk  species  used  to 
establish  the  Regional  funding  targets. 

Response  9:  We  used  the  number  of 
species  and  subspecies  within  each 
Region  that  were  not  listed,  proposed,  or 
candidates,  but  that  were  ranked  by 
NatureServe  as  "critically  imperileid," 
"imperiled,"  or  "viUnerable." 
Additional  discussion  on  "at-risk" 
species  is  included  in  the  "What  types 
of  projects  may  be  funded?"  section 
above.  The  number  of  species  or 
subspecies  for  each  Region  at  the  time 
we  prepared  the  Fiscal  Year  2002 
allocation  targets  is  included  below  in 
Table  5. 
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Table  5.— Number  of  Species  or  Subspecies  by  Service  Region  With  No  Federal  Status  and  Ranked  by 
NatureServe  as  "Critically  Imperiled,  Imperiled,  or  Vulnerable"  as  of  September  30, 2001 


Region  1 

Region  2 

Region  3 

Region  4 

Regions 

Region  6 

Region  7 

4.374 

2.024 

444 

1.810 

637 

1.430 

286 

Ck>mments  Related  to  the  Eligibility 
Criteria 

Comment  10:  Two  commenters 
recommended  that  the  program  focus  on 
ecosystems  or  communities  that 
consider  an  array  of  species,  or  projects 
at  the  eco-regional  scale  as  opposed  to 
focusing  on  individual,  targeted  species. 

Response  10:  In  evaluating  the  merits 
of  a  project,  we  will  consider  the  larger 
conservation  context  in  which  the 
project  would  occur.  Thus  projects  that 
have  greater  benefits  in  the  sense  that 
they  address  the  needs  of  multiple 
species  or  that  are  part  of  a  larger 
conservation  planning  effort  will  in 
general  score  higher  than  projects  that 
do  not  provide  such  benefits.  However, 
we  do  not  believe  it  is  necessary  to 
revise  the  eligibility  criteria  to  exclude 
species-specific  projects  or  to  make  the 
required  scale  of  a  project  beyond  the 
ability  of  willing  private  landowners. 
Some  of  the  most  important  and  most 
cost-effective  projects  for  conserving  an 
imperiled  species  are  those  done  by  a 
single  landowner  or  a  few  landowners 
located  in  key  portions  of  a  species' 
range.  Additionally  in  some  cases, 
efforts  to  conserve  a  single  or  a  small 
nimiber  of  species  can  have  significant 
benefits  for  the  entire  natural 
community. 

Comment  1 1 :  Many  commenters 
recommended  that  we  should  better 
define  which  species  are  considered  at- 
risk  and  one  commenter  stated  that  the 
State  fish  and  wildlife  agency  should  be 
consulted  in  determining  which  species 
are  at-risk. 

Response  1 1 :  We  have  provided 
additional  clarification  on  how  to 
determine  which  species  are  considered 
at-risk  for  the  purposes  of  the  PSGP  (see 
also  "What  types  of  projects  may  be 
funded?"  above).  We  encourage 
prospective  applicants  to  contact  their 
State  fish  and  wildlife  agency  to 
ascertain  whether  their  State  designates 
species  that  are  of  conservation  concern 
(e.g.,  State  listed  as  endangered, 
threatened,  special  concern,  or  other 
similar  designations).  If  your  State  does 
not  identify  species  of  conservation 
concern  or  in  addition  to  those  species 
identified  by  the  State,  we  will  also 
consider  any  species  or  subspecies 
listed  by  NatureServe  as  "critically 
imperiled"  (designated  by  rank  "Gl"  or 
"Tl"),  "imperiled"  (designated  by  rank 


"02"  or  "T2").  or  "vuhierable" 
(designated  by  rank  "03"  or  "T3")  to  be 
an  at-risk  species.  For  information  on 
NatureServe  rankings,  please  visit  their 
Internet  site  at  http:// 
www.natureserve.org/explorer/. 

Comment  12:  One  commenter 
suggested  that,  given  the  limited 
funding  available  for  projects,  we  not 
include  at-risk  species  in  the  PSGP. 
Other  commenters  encouraged  the 
consideration  of  "at-risk"  species. 

Response  12:  We  luderstand  the 
commenter's  concern  over  the  limited 
funding  for  the  PSGP  and  acknowledge 
that  there  are  many  listed  species  for 
which  projects  on  private  lands  are 
needed.  However,  we  also  recognize 
that  projects  for  at-risk  species  have  the 
potential  to  provide  large  benefits  as 
well  and  not  only  for  the  at-risk  species. 
Early  conservation  efforts  preserve 
management  options,  minimize  the  cost 
of  recovery,  and  reduce  the  potential  for 
restrictive  land  use  policies  in  the 
future.  Addressing  the  needs  of  species 
before  the  regulatory  restrictions 
associated  with  listed  species  come  into 
play  often  allows  greater  management 
flexibility  to  stabilize  or  restore  these 
species  and  their  habitats.  This  cost- 
effective  approach  also  benefits  species 
already  listed  by  freeing  up  additional 
resources  for  their  recovery. 

Comment  13:  Three  commenters 
recommended  that  we  establish  a  cap  on 
the  amount  that  could  be  funded  in  any 
single  grant. 

Response  13:  We  will  consider 
establishing  a  cap  on  the  amount  of  the 
awards  in  future  years.  However,  we 
would  first  like  to  see  the  range  of 
projects  that  are  submitted  in  order  to 
establish  a  context  for  an  appropriate 
cap  size  and  to  enable  further 
consideration  of  how  a  cap  would  affect 
the  quality  of  the  projects  that  are 
ultimately  funded. 

Comment  14:  One  commenter  stated 
that  partial  funding  often  creates  more 
problems  than  it  solves. 

Response  14:  We  recognize  that 
partial  funding  can  complicate  the 
awards  process  and  that  for  some 
projects  partial  funding  is  not 
appropriate.  However,  when  fully 
funding  the  project  is  not  currently 
practicable,  we  will  consider  providing 
partial  funding.  For  example,  the  scale 
of  some  projects  may  be  reduced  in 
order  to  allow  the  efficacy  of  the  efforts 


to  be  more  fully  evaluated  prior  to  fully 
funding  the  project.  In  other  cases, 
project  components  may  have  discrete 
benefits  that  would  warrant  individual 
funding.  As  described  above  in  "The 
PSGP  Project  Proposal,"  we  request  that 
applicants  indicate  in  the  project 
proposal  whether  partial  funding  of  the 
project  is  practicable,  and,  if  so,  what 
specific  portion(s)  of  the  project  could 
be  implemented  with  what  level  of 
funding.  We  will  award  partial  funding 
only  where  we  believe  it  is  clearly 
beneficial  to  do  so.  We  will  work  with 
the  recipient  of  the  funding  to  clearly 
delineate  what  portion  of  the  project  is 
being  funded  and  ensure  the  terms  and 
conditions  of  the  award  are  appropriate 
for  the  funding  provided. 

Comment  15;  Two  conmienters 
indicated  that  a  10  percent  cost  share 
was  reasonable.  Two  other  commenters 
stated  that  the  level  of  cost,  share  should 
not  be  included  in  the  project  ranking 
system  or  should  be  deleted  as  an 
eligibility  requirement.  One  commenter 
recommended  that  the  State  should 
provide  the  10  percent  match. 

Response  15:  We  believe  the  10 
percent  cost  share  is  reasonable,  and 
given  that  it  may  be  met  with  an  in-kind 
contribution  to  the  project,  is  unlikely  to 
inhibit  the  participation  of  interested 
landowners.  While  some  States  may 
choose  to  assist  landowners  with  the 
cost  share,  we  believe  that  the  PSGP 
should  be  flexible  and  not  specify  only 
one  source  for  the  cost  share.  After 
additional  consideration,  we  agree  that 
cost  share  should  not  be  included  in  the 
scoring  system.  We  recognize  that  some 
of  the  most  beneficial  projects  may 
involve  a  single  landowner  with  limited 
cost  share  ability.  Therefore,  we  have 
deleted  the  cost  share  from  the  project 
proposaLscoring  guidelines.  However, 
to  be  considered  for  funding,  a  project 
proposal  must  demonstrate  that  at  least 
10  percent  of  the  total  costs  will  be 
provided  irom  sources  other  than  the 
PSOP  or  other  Federal  funds. 

Comment  16:  One  commenter  stated 
that  accounting  requirements  for  in-kind 
and  matching  contributions  are  too 
cumbersome  and  may  cause  some 
individuals  to  decline  to  participate. 

Response  16:  We  do  not  want 
potential  applicants  to  decline  to 
participate  because  of  the  perceived 
burden  of  accounting  requirements  for 
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Federal  financial  assistance.  In  these 
final  implementation  gmdelines,  we 
have  provided  prospective  applicants 
with  additional  information  resources  to 
document  these  requirements.  For 
projects  that  are  selected  for  funding,  we 
will  also  offer  additional  technical 
assistance  to  facilitate  the  prospective 
recipient's  understanding  of  the 
financial  requirements.  However,  we  are 
not  in  a  position  to  modify  the 
requirements  for  Federal  financial 
assistance  in  order  to  simplify  the  PSGP 
process.  Therefore,  it  is  important  that 
recipients  of  PSOP  funding  clearly 
understand  and  comply  with  the 
Federal  financial  assistance 
requirements. 

Comment  1 7:  Several  commenters 
stated  their  support  for  the  exclusion  of 
PSOP  funding  for  compliance  with  a 
Habitat  Conservation  Plan  under  section 
10  of  the  Act  (HCP)  or  other  regulatory 
requirements.  One  commenter  stated 
that  the  language  excluding  HCPs  was 
too  limited  in  scope  and  that  fulfilling 
the  commitments  of  an  HCP  should  be 
allowed  under  the  PSOP. 

Response  1 7:  The  PSOP  was 
specifically  designed  to  support 
volxmtary  efforts  by  private  landowners. 
As  a  volimtary  program,  we  will  not 
grant  funding  for  projects  that  serve  to 
satisfy  regulatory  requirements  of  the 
Act,  including  complying  with  a 
biological  opinion  under  section  7  of  the 
Act  or  fulfilling  commitments  of  an  HCP 
under  section  10  of  the  Act.  The  PSGP 
was  designed  to  fill  a  different  need 
than  assisting  with  HCP  or  other 
compliance  efforts. 

Comment  18:  Two  commenters 
suggested  that  it  was  unreasonable  to 
require  applicants  to  identify  the  private 
landowners  that  would  participate  at 
the  time  of  project  submission. 

Response  18:  We  have  revised  this 
requirement  to  allow  a  project  proposal 
to  either  identify  some  of  the  specific 
landowners  who  have  confirmed  their 
intent  to  participate  in  the  private 
conservation  efforts  (not  all 
participating  landowners  need  to  be 
identified  at  the  time  of  the  proposal 
submission)  or  to  provide  other 
information  to  demonstrate  that  the 
project,  if  funded,  would  have  full 
landowner  participation.  In  the  cases 
where  the  project  proposal  is  not 
submitted  directly  by  the  landowner(s), 
we  need  to  know  that  the  proposed 
project  is  highly  likely  to  resiilt  in  on- 
the-ground  conservation  actions.  For 
example,  if  the  project  proposal  does 
not  identify  which  landowners  will 
participate,  then  it  must  explain  how 
the  project  will  obtain  landowner 
participation  and  ensure  the 
landowner's  commitment  to  cany- 


through  on  the  conservation  actions 
proposed. 

Comment  19:  One  commenter 
requested  that  we  require  the  projects  to 
be  conmiunity -based  and  supported  by 
multiple  entities. 

Response  19:  We  encourage 
commimity-based  projects  and  those 
that  are  supported  by  multiple  partners. 
We  believe  that  such  projects  are  likely 
to  provide  the  greatest  benefits. 
However,  we  do  not  want  to  revise  the 
eligibility  criteria  to  exclude  individual 
landowner  projects.  As  noted  above, 
some  of  the  most  important  and  most 
cost-effective  projects  for  conserving  an 
imperiled  species  are  those  done  by  a 
single  or  a  few  landowners  located  in 
key  portions  of  a  species'  range. 

Comment  20:  Several  commenters 
requested  that  we  clarify  who  is  eligible 
to  apply  for  PSGP  grants,  specifically 
addressing  States  and  Coimties.  In 
addition,  others  recommended  we 
further  limit  eligibility,  such  as  only 
funding  projects  that  are  in  States  not 
participating  in  the  Service's 
Landowner  Incentive  Program. 

Response  20:  We  have  revised  the 
eligibility  criteria  to  clarify  this  issue. 
The  focus  of  the  PSGP  is  to  provide 
assistance  to  private  landowners; 
however,  we  recognize  that  many 
projects  benefit  from  partnerships 
between  landowners  and  other 
interested  participants.  Thus  the  PSOP 
allows  "groups"  to  submit  project 
proposals.  As  the  Service  has  another 
program  specifically  designed  to 
racilitate  State  partnerships  with  private 
landowners,  the  Landowner  Incentive 
Program,  we  believe  it  is  appropriate  to 
exclude  State  government  agencies  bom 
the  eligible  "groups"  under  the  PSGP. 
State  agencies  are  encouraged  to  assist 
landowners  in  developing  PSGP  project 
proposals,  to  provide  cost  share  when 
feasible,  or  to  participate  in  other  ways 
on  project  implementation.  However, 
State  agencies  are  not  eligible  to  submit 
PSOP  project  proposals  directly.  We 
will  consider  other  entities,  such  as 
Cotmties,  other  local  governments,  or 
State-funded  universities,  to  be  eligible 
groups  that  may  apply  directly  for  a 
PSOP  funding  to  assist  private 
landowners.  Such  proposals  must 
identify  at  least  some  of  the  specific 
private  landowners  who  have  confirmed 
their  intent  to  participate  with  them  in 
the  conservation  efforts  or  other 
evidence  in  the  project  proposal  to 
demonstrate  full  participation  wrill 
occur. 

Comment  21 :  Two  commenters 
recommended  that  we  not  fund  projects 
intended  to  restore  or  offset  habitat  lost 
as  result  of  incidental  take  permit  (or 
other  similar  permit),  unless  it  is  to 


restore  habitat  above  and  beyond  what 
is  pre-permit  (aboye  baselinp). 

Response  21 :  We  do  not  see  a 
conservation  benefit  in  categorically 
excluding  or  further  defining  the 
eligibility  of  lands  that  may  have  at  one 
time  been  covered  under  an  incidental 
take  permit.  As  discussed  above,  we 
will  not  award  funds  for  projects  that 
serve  to  satisfy  regulatory  requirements. 

Comment  22:  Two  commenters 
reconunended  that  projects  should  have 
high  probability  of  providing  specific, 
demonstrable  benefits  to  the  target 
species,  habitats,  and  ecosystem. 

Response  22:  Proposals  that  articulate 
clearly  and  specifically  the  project 
benefits  for  the  species,  natural 
commimities,  and  ecosystems  and  that 
explain  why  those  benefits  are  likely  to 
result  frt)m  the  project  will  be  teore 
competitive  and  more  likely  to  receive 
PSOP  funding.  We  will  fund  those 
projects  that  we  believe  provide  the 
greatest  benefits  to  the  target  species, 
habitats,  and  ecosystems. 

Comment  23:  One  commenter 
recommended  that  conservation 
easements  be  eligible  for  funding; 
another  commenter  recommended  that 
land  acquisitions  or  easements  not  be 
eligible. 

Response  23:  We  recognize  that 
easements  are  very  important  tools  for 
conservation.  However,  we  also  know 
there  is  an  equally  important  need  to 
fund  on-the-ground  management  efforts. 
For  the  PSOP.  we  have  chosen  to  focus 
on  assisting  with  management  rather 
than  funding  land  acquisition  through 
fee-title  or  easements.  Although,  we  will 
not  fund  the  purchase  of  easements 
imder  the  PSGP.  habitat  improvements 
over  and  above  any  existing 
requirements  for  lands  covered  under 
current  easements  or  other  such 
conservation  tools  would  be  considered 
eligible  for  funding.  The  Service  has 
other  programs  that  specifically  fund 
the  acquisition  of  property. 

Comment  24:  Many  commenters  made 
recommendations  for  the  types  of 
projects  that  shotild  be  funded  thnnigh 
the  PSGP.  such  as  allowing  flexibility  in 
project  type,  suggesting  specific  types  of 
projects,  providing  economic  incentives 
for  landowners  to  conserve  species, 
including  projects  other  than  habitat 
management  (reintroductions),  or 
emphasizing  habitat-focused  projects. 

Response  24:  We  did  not  intend  to 
provide  an  exhaustive  description  of  the 
various  projects  that  may  be  funded 
under  the  PSGP.  We  have  expanded  the 
list  of  examples.  However,  we  recognize 
that  there  is  a  multitude  of  ways  to 
benefit  imperiled  species  conservation 
on  private  lands.  Therefore,  while  we 
will  not  fund  the  acquisition  of  real 
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property  either  through  fee  title  or 
easements,  we  are  not  excluding  any 
other  approach  from  consideration  so 
long  as  it  can  demonstrate  meaningful 
benefits  to  the  imperiled  species  in 
question  and  meets  the  other  eligibility 
criteria  established  for  the  PSGP. 

Comments  on  Program  Management 

Comment  25:  Several  commenters 
stated  their  support  for  the  use  of  the 
diverse  panels  to  assist  with  project 
selection.  One  commenter  expressed 
concern  that  a  diverse  panel  would  lack 
focus  and  questioned  the  ability  of 
panel  members  to  be  impartial  and 
knowledgeable  of  local  projects.  The 
commenter  suggested  that  local  Service 
offices  should  decide  on  the 
prioritization  of  projects. 

Response  25:  We  oelieve  that  the 
diverse  panels  will  aid  in  the  selection 
of  projects  and  also  help  build  and 
maintain  relationships  between  the 
Service  and  the  diverse  interest  groups. 
We  believe  that  the  diverse  panel 
inenibers  will  offer  perspective  on 
project  selection  from  an  array  of 
interests  involved  with  conservation 
efforts  on  private  lands.  We  will  select 
panel  members  that  are  willing  to  fairly 
evaluate  project  proposals.  As  our 
experience  in  implementing  the  PSGP 
increases,  we  will  consider  how  the 
diverse  panels  may  be  better  used  to 
improve  the  project  selection  process. 

Comment  26:  Several  commenters 
made  specific  recommendations  for 
managing  the  diverse  panels,  including 
that  the  scientific  community, 
agricultural  interests,  private 
landowners,  and  individuals  with  local 
knowledge  should  each  play  important 
roles  on  the  panel.  It  was  further 
recommended  that  the  process  used  by 
panels  shoiild  be  systematic  and 
objective,  follow  Federal  requirements 
for  public  participation,  ensure 
confidentiality  and  fairness,  include  a 
diversity  of  stakeholders  on  the  panel, 
and  be  balanced  with  respect  to  the 
number  of  participants  from  various 
groups. 

Response  26:  We  will  seek  to 
implement  the  program  using  the 
concepts  described  in  the  President's 
Budget  request  and  to  ensure 
compliance  with  applicable  Federal 
requirements.  The  size  of  each  diverse 
panel  will  be  largely  at  the  discretion  of 
the  individual  Service  Regions.  If  more 
than  one  representative  from  each  group 
is  invited  to  participate  on  a  panel,  the 
Service  will  also  seek  a  balance  among 
the  various  interest  groups  on  the  panel. 
In  order  to  minimize  administrative 
costs  associated  with  the  panel  and  to 
keep  the  panel  to  a  manageable  size,  the 
number  of  participants  may  need  to  be 


limited.  For  additional  information  on 
the  use  of  the  diverse  panels,  see  the 
"How  will  proposals  be  selected?" 
section  above. 

Comments  on  the  Eligibility  Criteria 

Comment  27:  Several  commenters 
made  recommendations  concerning  the 
performance  measures  used  to  evaluate 
the  success  of  the  projects  and  requested 
that  we  provide  greater  specificity  as  to 
what  should  be  included  in  a  project 
proposal  and  what  is  required  to  obtain 
funding.  One  commenter  recommended 
that  we  fully  articulate  all  of  the 
program  requirements  for  prospective 
applicants. 

Response  27:  We  have  revised  and 
significantly  expanded  upon  the  project 
performance  measures  that  must  be 
included  with  each  project  proposal  (see 
"Project  Proposals"  above).  We  have 
provided  examples  of  measures  as  well 
as  identified  the  specific  Long-term  and 
Axmual  Service  goals  that  these 
measures  will  help  the  Service  achieve. 
We  have  also  provided  expanded 
information  on  the  requirements  for 
obtaining  Federal  financial  assistance 
(see  'lAdministrative  Requirements"  - 
above). 

Comment  28:  Several  commenters 
recommended  that  projects  be  required 
to  include  habitat  baseline  information, 
as  well  as  monitoring  and  adaptive 
management  protocols. 

Response  28:  We  agree  with  the 
commenters  that  this  information  would 
facilitate  an  evaluation  of  the  project. 
However,  this  information  is  not  always 
readily  available  to  landowners.  We 
encourage  incorporation  of  this 
information  when  feasible.  We  have 
revised  the  proposal  requirements  (see 
"Project  Proposal"  above)  to  reflect  this 
suggestion.  Performance  measures 
should  be  related  to  baselines  when 
possible. 

Comment  29:  One  commenter  stated 
that  collecting  information  on 
effectiveness  would  have  limited  valiie 
since  individuals  collecting  the  data 
would  not  have  necessary  expertise, 
ability,  and  time,  and  the  wide  variety 
of  projects  would  make  comparisons  of 
the  project  data  impracticable.  In 
addition,  the  commenter  recommended 
that  activity  reporting  should  be  limited 
to  progress  on  time-lines  or  specific 
goals  reached. 

Response  29:  We  agree  that  there  are 
practicable  limits  to  what  information 
landowners  may  be  able  to  collect. 
However,  we  also  recognize  that 
landowners  often  have  an  excellent 
understanding  of  the  natiiral  systems  on 
their  property  and  can  provide 
significant  information  that  will  assist 
the  Service  in  evaluating  the 


effectiveness  of  the  projects  that  are 
funded.  We  will  work  with  funding 
recipients  in  the  pre-award  negotiations 
to  identify  what  information  is 
practicable  and  useful  to  collect  to 
enable  meaningful  project  evaluation. 
We  agree  that  activity  reporting  should 
include  progress  on  meeting  time-lines 
or  specific  goals  reached. 

Comment  30:  One  commenter 
recommended  that  performance 
measures  should  be  based  on  objectives 
that  will  promote  recovery  and  delisting 
of  the  target  species. 

Response  30:  We  encoiu^ge  project 
proposals  to  identify  how  the  project 
will  further  the  recovery  goals  for  listed 
species  or  further  the  goals  of  other 
applicable  conservation  strategies.  We 
believe  that  describing  the  performance 
measures  in  terms  of  the  recovery  needs 
of  the  species  will  strengthen  the  project 
proposal.  The  context  for  evaluating 
how  the  PSGP  functions  will  be  based 
on  how  the  projects  funded  have 
contributed  to  the  conservation  of  the 
tai^et  species. 

Comment  31 :  One  commenter  stated 
that  in  cases  where  the  PSGP  funds 
habitat  restoration  or  management  on 
lands  currently  under  an  easement, 
easement  compliance  should  be  one  of 
the  measures  used  to  evaluate  the 
project. 

Response  31 :  We  agree  with  the 
commenter  that  a  project  proposal  to 
enhance  an  existing  easement  shoidd 
identify  how  easement  compliance  will 
be  incorporated  into  the  project's 
performance  measures.  The  terms  and 
conditions  of  funding  will  incorporate 
this  information. 

Comment  32:  One  commenter  stated 
that  performance  measures  should  be 
consistent  with  any  applicable 
performance  measures  developed  by  the 
State,  Federal,  and  Tribal  managers.  In 
addition,  the  Service  should  "consult 
with  Tribal,  State,  and  Federal  managers 
on  the  meas\ires  to  ensure  they  do  not 
conflict  or  imdermine  other  programs. 

Response  32:  We  encourage 
applicants  to  develop  project  proposals 
that  are  consistent  with  existing 
conservation  programs.  We  will  consult 
vdth  others  on  project  selection  through 
the  participation  of  the  diverse  panels. 
In  addition,  the  Service  will  aotify  the 
States  and  Territories  of  project 
selections  and  share  with  the  Tribes  any 
information  concerning  projects  that 
may  affect  Tribal  trust  resources. 

Comments  on  the  Selection  Factors  and 
Scoring  System 

Comment  33:  One  commenter  stated 
that  we  should  give  priority  to  longer- 
term  commitments,  though  exceptions 
may  be  warranted  in  some 
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circumstances,  and  suggested  that  the 
relevant  minimnin  timeframe  might  be 
the  time  required  to  recover  the  species. 
Another  commenter  stated  that  projects 
under  a  Safe  Harbor  Agreement  should 
be  given  a  lower  priority,  unless 
commitment  to  maintain  improvement 
is  for  a  substantial  time  period.  One 
commenter  stated  that,  in  order  to 
strengthen  the  duration  of  the  benefits, 
the  Service  should  establish  a  minimimi 
time  commitment. 

Response  33:  Each  project  proposal 
should  indicate  the  amount  of  time  the 
habitat  improvements  or  other  project 
benefits  will  be  maintained.  In 
evaluating  project  proposals,  we  will 
consider  die  duration  of  the  benefits 
(commitment  for  maintaining  the 
project).  When  the  Service  makes  the 
funding  award,  we  will  specify  the 
terms  and  conditions  of  the  award, 
including  the  time  commitment  for 
maintaining  the  project.  We  may 
consider  establishing  a  minimum  time 
commitment  in  the  future  as  we  gain 
experience  implementing  this  program. 

Comment  34:  Two  commenters 
recommended  that  we  consider  the 
project's  landscape  context.  It  was  also 
recommended  that  we  give  priority  to 
projects  in  locations  that  are  most 
beneficial  to  the  conservation  and 
recovery  of  the  target  species  and 
include  mechanisms  to  avoid  enhancing 
"habitat  sinks." 

Response  34:  We  agree  with  the 
comments  that  the  landscape  context  of 
the  project  is  critically  important.  We 
encourage  applicants  to  describe  in  the 
proposal  how  the  location  of  the  project 
and  its  role  in  the  landscape  contribute 
to  conservation  of  the  species.  For 
example,  where  is  the  project  located  in 
relation  to  other  existing  habitat?  Does 
it  promote  connectivity  between 
habitats?  What  is  the  size  of  the  project 
area  in  relation  to  the  habitat  needs  of 
the  target  species?  We  believe  that 
proposals  that  include  this  type  of 
information  will  better  describe  the 
project's  benefits.  "Sinks"  are  generally 
considered  marginal  habitat  areas  where 
the  mortality  in  a  popidation  exceeds 
production.  We  disagree  with  the 
commenters  that  the  PSGP  shoiUd 
always  avoid  enhancing  "habitat  sinks." 
Improving  habitat  concfitions  in  "sinks" 
may  provide  substantial  benefits  to  a 
population  by  reducing  mortality  rates. 
We  agree  project  designers  should 
carefully  plan  their  projects  to  reduce 
the  chances  of  unintended  negative 
effects  on  local  populations.  As  we 
consider  projects  for  funding,  we  will  be 
mindful  of  the  important  role  landscape 
context  plays  in  species  conservation. 

Comment  35:  One  commenter 
recommended  that  in  order  to 


demonstrate  results  quickly  the  program 
should  be  tiered  to  separately  consider 
projects  underway  and  new  programs. 

Response  35:  We  appreciate  the 
commenter's  suggestion,  as  it  is 
important  to  demonstrate  the 
effectiveness  of  the  program.  However, 
given  the  diversity  of  projects  that  are 
likely  to  be  ftmded  through  the  PSGP, 
we  do  not  believe  it  is  necessary  to  tier 
the  program.  Some  projects  will  build 
upon  existing  efforts  and  show  results 
more  quickly,  while  others  may  require 
additional  time. 

Comment  36:  Several  commenters 
recommended  that  we  develop  a 
selection  factor  that  provides  a  higher 
priority  to  maintaining  at-risk  unique 
habitats  or  for  projects  that  are  part  of 
large-scale  planning  efforts.  Two 
commenters  recommended  that  projects 
at  an  eco-regional  scale,  or  that  have 
benefits  for  habitats/natural 
communities  of  high  conservation 
concern,  should  receive  a  higher 
ranking  than  more  localized  projects.      ■ 

Response  36:  As  previously 
discussed,  the  proposal  evaluation  will 
consider  the  benefits  of  the  project.  This 
will  include  a  consideration  of  the 
larger  conservation  context  in  which  the 
project  would  occur. 

Comment  37:  Several  commenters 
recommended  changes  to  the  project 
ranking  factors  and  scoring  system. 
These  recommendations  included 
expanding  the  point  range,  dividing  or 
combining  the  ranking  factors,  adding 
considerations  to  the  project  assessment 
for  each  scoring  factor,  decreasing  the 
subjectivity,  and  increasing  the 
flexibility  of  the  scoring  system. 

Response  37:  We  do  not  believe 
simply  expanding  the  point  range 
would  necessarily  result  in  a  better 
prioritization  of  projects.  We  believe  it 
is  important  to  maintain  a  simple 
scoring  system  in  order  to  facilitate  the 
review  by  the  diverse  panel  members. 
Maintaining  the  10-point  scoring  system 
and  relatively  broad  ranking  factors  will 
allow  the  diverse  panel  to  quickly  assess 
all  the  project  proposals.  They  will  then 
be  able  to  focus  further  consideration  on 
the  higher  ranl^ng  projects,  from  which 
to  make  their  individual 
recommendations.  Furthermore,  as  a 
new  program,  we  would  like  to  see  the 
range  of  proposals  that  are  submitted 
before  increasing  the  complexity  of  the 
ranking  factors  or  scoring  system.  As  we 
gain  experience  working  with  the 
diverse  panels  and  evaluating  project 
proposals,  we  will  consider  revising  the 
scoring  system.  We  believe  that  the 
scoring  system  is  sufficiently  flexible  to 
allow  proposals  of  a  variety  of  merits  to 
stand  out. 


Comment  38:  Several  commenters 
recommended  that  the  number  of 
species  should  not  be  used  in  the 
scoring  system.  Other  commenters 
suggested  it  should  be  modified  to 
include  greater  niunbers  of  species,  to 
weigh  the  benefits  for  each  species,  or 
to  be  combined  with  the  importance  of 
the  project  to  better  represent  the  overall 
contributions  of  the  project. 

Response  38:  We  agree  with  the 
commenters  that  simply  counting  the 
number  of  species  is  of  limited  value 
when  evaluating  a  project  proposal. 
However,  we  believe  it  does  serve  an 
important  function,  which  is  to 
emphasize  the  requirement  that  projects 
must  address  the  needs  of  listed, 
proposed,  candidate,  and  other  at-risk 
species.  Therefore,  we  have  maintained 
the  number  of  species  as  part  of  the 
scoring  system  with  a  slight 
modification  to  more  realistically  reflect 
the  nimiber  of  species  that  are  likely  to 
be  included  in  project  proposals.  We 
encourage  applicants  to  include  in  their 
project  proposal  a  discussion  of  the 
benefits  for  each  species.  The  better  a 
proposal  articulates  the  benefits  of  the 
project,  the  more  likely  it  will  be 
selected  for  funding. 

Comments  Related  To  Awarding 
Funding 

Comment  39:  Two  commenters  stated 
that  "No  Surprises"  assurances  should 
not  be  issued  to  landowners  in 
association  with  PSGP  funding.  One 
recommended  that  if  landowners  desire 
regulatory  assurances  for  their  project 
they  should  seek  Safe  Harbor 
Agreements. 

Response  39:  No  Surprises  assiuances 
are  related  to  fulfilling  commitments  of 
a  Habitat  Conservation  Plan  under 
section  10  of  the  Act.  We  will  not  be 
using  the  PSGP  to  fund  activities  related 
to  fulfilling  commitments  of  a  Habitat 
Conservation  Plan  under  section  10  of 
the  Act.  We  agree  with  the  commenter 
that  Safe  Harbor  Agreements  and 
Candidate  Conservation  Agreements 
with  Assurances  may  be  appropriate  for 
some  landowners  that  are  concerned 
about  potential  land-use  restrictions  and 
woidd  like  regulatory  assurances  in 
connection  with  their  project. 

Comment  40:  One  commenter  stated  a 
concern  that  large  conservation  groups 
will  receive  the  bulk  of  the  funding  at 
the  expense  of  local  community  groups; 
alternatively,  another  commenter  stated 
that  the  Service  shoiUd  reach  out  to 
national  conservation  organizations  that 
can  leverage  public  funds  before  they 
are  put  into  local  projects. 

Response  40:  Wnile  we  strongly 
encoiu^e  project  proposals  that  are  . 
based  on  cooperative  efforts,  we  will 
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focus  the  PSGP  on  selecting  projects 
that  provide  the  greatest  benefits.  In  our 
experience,  some  of  the  best 
conservation  projects,  both  those  by 
local  groups  and  larger  organizations, 
are  those  that  effectively  engage  local 
communities.  Therefore,  we  believe  the 
PSGP  will  reach  local  community 
levels,  whether  through  individxials, 
local  groups,  or  larger  organizations.  As 
we  gain  experience  implementing  the 
PSGP,  we  will  continue  to  look  for  ways 
to  encourage  all  types  of  project 
proposals. 

Comment  41:  One  conunenter 
recommended  that  the  format  for 
agreements  with  landowners  be  flexible 
or  appropriate  for  specific 
circumstances  for  which  the  grant  has 
been  awarded. 

Response  41:  We  will  seek  to  have  the 
terms  and  conditions  of  an  award,  and 
if  appropriate  for  the  project,  any 
landowner  agreements  address  the 
specific  circumstances  of  the  funded 
project. 

Comment  42:  Two  commenters  stated 
that  all  projects  should  comply  with  the 
requirements  of  the  Act  and  the 
National  Environmental  Policy  Act 
(NEPA).  One  commenter  indicated  that 
NEPA  compliance  would  be  beyond  the 
ability  of  private  landowners. 

Response  42:  The  Service,  in 
cooperation  with  the  grantees,  must 
address  Federal  compliance  issues,  such 
as  the  NEPA,  the  National  Historic 
Preservation  Act,  and  the  Endangered 
Species  Act.  For  the  projects  that  are 
selected  to  receive  funding,  we  will 
work  with  the  recipient  to  ensure 
compliance  with  these  requirements. 

Comment  43:  Several  commenters 
expressed  their  support  for  time 
commitments,  and  one  commenter 
recommended  that  recipients  sign 
agreements  that  stipulate  (1)  activities  to 
be  carried  out,  (2)  time  commitment, 
and  (3)  return  of  pro-rated  funding  for 
default  of  commitment. 

Response-43:  The  scope  of  work,  as 
well  as  the  terms  and  conditions  for  an 
awiard,  will  specify  the  activities  to  be 
carried  out  and  time  commitments  for 
the  project,  and  require  compliance 
with  applicable  rules  for  receiving 
Federd  financial  assistance. 

///.  Required  Determinations 

Regulatory  Planning  and  Review 

This  policy  dociunent  identifies  the 
eligibility  criteria  and  selection  factors 
that  will  be  used  to  award  grants  under 
the  PSGP.  The  Service  developed  this 
policy  to  ensure  consistent  and 
adequate  evaluation  of  project  proposals 
that  are  voluntarily  submitted  and  to 
help  perspective  applicants  understand 


how  grants  will  be  awarded.  In 
accordance  with  Executive  Order  (E.O.) 
12866.  this  policy  dociunent  is 
significant  and  has  been  reviewed  by 
the  Office  of  Management  and  Budget 
(OMB)  in  accordance  with  the  four 
criteria  discussed  below. 

(a)  The  PSGP  will  not  have  an  annual 
effect  on  the  economy  of  $100  million 
or  more  or  adversely  affect  in  a  material 
way  the  economy,  a  sector  of  the 
economy,  productivity,  jobs,  the 
enviroiunent,  public  health  or  safety,  or 
State,  local  or  tribal  communities.  A 
total  of  $9,500,000  will  be  awarded  in 
grants  to  private  landowners  or  their 
partners  to  implement  voluntary 
conservation  actions.  These  funds  will 
be  used  to  pay  for  actions  such  as 
restoring  natural  hydrology  to  streams 
or  wetlands  that  support  imperiled 
species,  fencing  to  exclude  animals  from 
sensitive  habitats,  or  planting  native 
vegetation  to  restore  degraded  habitat. 
In  addition,  the  projects  that  are  funded 
will  generate  other  secondary  benefits, 
including  benefits  to  natiual  systems 
(e.g.,  air,  water)  and  local  economies. 
All  of  these  benefits  are  distributed 
widely  and  are  not  likely  to  be 
significant  in  any  one  location.  It  is 
likely  that  local  residents  near  projects 
where  grants  are  awarded  will 
experience  some  level  of  benefit,  but  it 
is  not  possible  to  quantify  these  effects 
at  this  time.  However,  the  sum  total  of 
all  the  benefits  from  this  program  is  not 
expected  to  have  an  annual  effect  on  the 
economy  of  $100  million  or  more. 

(b)  We  do  not  believe  the  PSGP  would 
create  inconsistencies  with  other 
agencies'  actions.  Congress  has  given 
the  Service  responsibility  to  administer 
the  program. 

(c)  As  a  new  grant  program,  the  PSGP 
would  not  materially  not  affect 
entitlements,  grants,  user  fees,  loan 
programs,  or  the  rights  and  obligations 
of  their  recipients.  The  submission  of 
project  proposals  is  completely 
voluntary.  However,  when  an  applicant 
decides  to  submit  a  project  proposal,  the 
proposed  eligibility  criteria  and 
selection  factors  identified  in  this  policy 
can  be  construed  as  requirements  placed 
on  the  awarding  of  the  grants. 
Additionally,  we  will  place  further 
requirements  on  proponents  of  projects 
that  are  selected  to  receive  funding 
under  the  PSGP.  These  requirements 
include  specific  Federal  financial 
management  requirements  and  time 
commitments  for  maintaining  habitat 
improvements  or  other  activities 
described  in  the  applicant's  project 
proposal  in  order  to  obtain  and  retain 
the  benefit  they  are  seeking. 

(d)  OMB  has  determined  that  this 
policy  raises  novel  legal  or  policy  issues 


and,  as  a  result,  this  dociunent  has 
undergone  OM^  review. 

Regulatory  Flexibility  Act  (5  U.S.C.  601 
etseq.) 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.,  as  amended  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA)  of  1996). 
whenever  an  agency  is  required  to 
publish  a  notice  of  rulemaking  for  any 
proposed  or  final  rule,  it  must  prepare 
and  make  available  for  public  comment 
a  regulatory  flexibility  analysis  that 
describes  the  effects  of  the  rule  on  small 
entities  [i.e.,  small  businesses,  small 
organizations,  and  small  government 
jurisdictions).  However,  no  regulatory 
flexibility  analysis  is  required  if  the 
head  of  the  agency  certifies  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  SBREFA  amended  the 
Regulatory  Flexibility  Act  to  require 
Federal  agencies  to  provide  a  statement 
of  the  factual  basis  for  certifying  that  the 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  SBREFA  also 
amended  the  RFA  to  require  a 
certification  statement.  In  this  notice, 
we  are  certifying  that  the  PSGP  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
for  the  reasons  described  below. 

Small  entities  include  small 
organizations,  such  as  independent  non- 
profit organizations,  and  small 
governmental  jurisdictions,  including 
school  boards  and  city  and  town 
governments  that  serve  fewer  than 
50,000  residents,  as  well  as  small 
businesses.  Small  businesses  include 
manufacturing  and  mining  concerns 
with  fewer  than  500  employees, 
wholesale  trade  entities  with  fewer  than 
100  employees,  retail  and  service 
businesses  with  less  than  $5  million  in  ^ 
aimual  sales,  general  and  heavy 
construction  businesses  with  less  than 
$27.5  million  in  annual  business, 
special  trade  contractors  doing  less  than 
$11.5  million  in  annual  business,  and 
agricultural  businesses  with  annual 
sales  less  than  $750,000.  To  determine 
if  potential  economic  impacts  to  these 
small  entities  are  significant,  we 
consider  the  types  of  activities  that 
might  trigger  impacts  as  a  result  of  this 
program.  \^  general,  the  term  significant 
economic  impact  is  meant  to  apply  to  a 
typical  small  business  firm's  business 
operations. 

The  types  of  effects  this  program 
could  have  on  small  entities  include 
economic  benefits  resulting  from  the 
purchasing  of  supplies  or  labor  to 
implement  the  project  proposals. 
However,  since  this  program  will  be 
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awarding  a  total  of  only  $9,500,000  for 
projects  throughout  the  United  States,  a 
substantial  number  of  small  entities  are 
imlikely  to  be  affected.  The  benefits 
from  this  program  will  be  spread  over 
such  a  large  area  that  it  is  unlikely  that 
any  significant  benefits  will  accrue  to  a 
significant  nimiber  of  entities  in  any 
area.  In  total,  the  distribution  of 
$9,500,000  vdll  not  create  a  significant 
economic  benefit  for  small  entities,  but 
clearly  a  number  of  entities  will  receive 
some  benefit. 

Unfunded  Mandates  Reform  Act  (2 
U.S.C.  1501  et  seq.) 

In  accordance  with  the  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1501 
August  25,  2000  et  seq.): 

(a)  We  believe  this  rule  will  not 
"significantly  or  uniquely"  affect  small 
governments.  A  Small  Government 
Agency  Plan  is  not  required.  This 
program  provides  benefits  to  private 
landowners. 

(b)  This  rule  will  not  produce  a 
Federal  mandate  of  $100  million  or 
greater  in  any  year;  that  is,  it  is  not  a 
"significant  regulatory  action"  imder 
the  Unfunded  Mandates  Reform  Act. 
The  PSGP  imposes  no  obligations  on 
State  or  local  governments. 

Takings 

In  accordance  with  Executive  Order 
12630  ("Government  Actions  and 
Interference  with  Constitutionally 
Protected  Private  Property  Rights"),  the 
PSGP  does  not  have  significant  takings 
implications.  While  private  landowners 
may  choose  to  directly  or  indirectly 
implement  actions  that  may  have 
property  implications,  they  would  do  so 
as  a  result  of  their  own  decisions,  not 
as  result  of  the  PSGP.  The  PSGP  has  no 
provisions  that  would  take  private 
property  rights. 

Executive  Order  13211 

On  May  18,  2001,  the  President  issued 
an  Executive  Order  (E.O.  13211)  on 
regulations  that  significantly  affect 
energy  supply,  distribution,  and  use. 
Executive  Order  13211  requires  agencies 
to  prepare  Statements  of  Energy  Effects 
when  undertaking  certain  actions. 
Although  this  rule  is  a  significant 
regulatory  action  under  Executive  Order 
12866,  it  is  not  expected  to  significantly 
affect  energy  supplies,  distribution,  or 
use.  Therefore,  this  action  is  not  a 
significant  energy  action  and  no 
Statement  of  Energy  Effects  is  required. 

Federalism 

In  accordance  with  Executive  Order 
13132,  the  rule  does  not  have  significant 
Federalism  effects.  A  Federalism 
assessment  is  not  required.  Congress  has 


directed  that  we  administer  grants 
imder  the  PSGP  directly  to  private 
landowners. 

Civil  Justice  Reform 

In  accordance  with  Executive  Order 
12988.  the  PSGP  does  not  imduly 
burden  the  judicial  system  and  does, 
meet  the  requirements  of  sections  3(a) 
and  3(b)(2)  of  the  Order.  With  the 
guidance  provided  in  this  policy 
document,  the  requirements  of  the  PSGP 
will  be  clarified  to  applicants  that 
volxmtarily  submit  project  proposals. 

Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.) 

In  accordance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501),  the 
Office  of  Management  and  Budget  has 
approved,  and  assigned  clearance 
niunber  1018-0118,  to  this  information 
collection  authorized  by  the  Department 
of  the  Interior  and  Related  Agencies 
Appropriations  Act,  2002,  H.R.  2217/ 
Public  Law  107-63  and  subsequent 
Appropriations  Acts.  The  reporting 
biu-den  is  "estimated  to  average  8  hours 
per  respondent  for  the  project  proposal 
and  4  hours  per  respondent  for 
reporting  activities.  The  total  annual 
burden  is  4,000  hours  for  the  project 
proposals  and  200  hours  for  reporting 
activities;  the  number  of  respondents  is 
estimated  to  average  500  respondents 
for  submitting  project  proposals  and  50 
respondents  for  the  reporting 
requirements.  The  information  collected 
does  not  carry  a  premise  of 
confidentiality.  Your  response  is 
volimtary.  An  agency  may  not  conduct 
or  sponsor,  and  a  person  is  not  required 
to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 
The  public  is  invited  to  submit 
comments  on  the  accuracy  of  the 
estimated  average  biu-den  hours  for 
application  preparation  and  to  suggest 
ways  in  which  the  burden  may  be 
reduced.  Conmients  may  be  submitted 
to:  Information  Collection  Clearance 
Officer,  Mail  Stop  222  ARLSQ,  U.S.  Fish 
and  Wildlife  Service,  Washington,  DC 
20240  and/or  Desk  Officer  for  Interior 
Department  (1018-0118),  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

National  Enviroiunental  Policy  Act 

We  have  analyzed  this  policy  in 
accordance  with  the  criteria  of  the 
National  Enviroiunental  Policy  Act 
(NEPA)  and  the  Department  of  the 
Ulterior  Manual  (516  DM  2  and  6).  This 
draft  policy  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 


quality  of  the  human  environment.  The 
Service  has  determined  that  the 
issuance  of  the  policy  is  categorically 
excluded  under  the  Department  of  the 
Interior's  NEPA  procedures  in  516  DM 
2,  Appendix  1  and  516  DM  6,  Appendix 
1.  The  Service  will  ensure  that  projects 
that  are  funded  through  the  PSGP  are  in 
compliance  with  NEPA. 


Govemment-to-Govemment 
Relationship  With  Tribes 

In  accordance  with  the  President's 
memorandum  of  April  29, 1994, 
"Govemment-to-Govemment  Relations 
With  Native  American  Tribal 
Governments"  (59  FR  22951),  E.O. 
13175,  and  the  Department  of  the 
Interior's  manual  at  512  DM  2,  we 
readily  acknowledge  our  responsibility 
to  communicate  meaningfully  with 
federally  recognized  Tribes  on  a 
govemment-to-govemment  basis.  The 
effect  of  this  policy  document  on  Native 
American  Tribes  W9uld  be  determined 
on  a  case-by-case  basis  with  the 
individual  evaluation  of  project 
proposals.  Under  Secretarial  Order 
3206,  the  Service  will,  at  a  minimum, 
share  with  the  tribes  any  information 
concerning  project  proposals  that  may 
affect  Tribal  trust  resources.  After 
consultation  with  the  Tribes  and  the 
project  proponent,  and  after  careful 
consideration  of  the  Tribe's  concerns, 
the  Service  must  clearly  state  the 
rationale  for  the  recommended  final 
decision  and  explain  how  the  decision 
relates  to  the  Service's  trust 
responsibility.  Accordingly: 

a.  We  have  not  yet  consulted  with  the 
affected  Tribe{s).  This  requirement  will 
be  addressed  with  individual 
evaluations  of  project  proposals. 

b.  We  have  not  yet  treated  Tribes  on 

a  govemment-to-govemment  basis.  This 
requirement  will  be  addressed  with 
individual  evaluations  of  project 
proposals. 

c.  We  will  consider  Tribal  views  in 
individual  evaluations  of  project 
proposals. 

d.  We  have  not  yet  consulted  with  the 
appropriate  bureaus  and  offices  of  the 
Department  about  the  identified  effects 
of  this  draft  policy  on  Tribes.  This 
requirement  will  be  addressed  with 
individual  evaluations  of  project 
proposals. 

Authority 

This  notice  is  published  under  the 
authority  of  the  Department  of  the 
Interior  and  Related  Agencies 
Appropriations  Act.  2002,  H.R.  2217/ 
Pubhc  Uw  107-63. 
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Dated:  August  15.  2002. 
David  P.  Smith, 

Acting  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 

[FR  Doc.  02-24860  Filed  9-30-02:  8:45  am) 
BHJJNO  COOe  4310-S5-I> 


DEPARTMErfT  OF  THE  INTERIOR 

Bureau  of  Indian  Affaire 

Infonnation  Collection  Submitted  to 
the  Office  of  Managament  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

action:  Notice. 

SUHMARY:  This  notice  announces  that 
the  Information  Collection  Request  for 
Student  Transportation  Mileage  Form, 
OMB  Control  #1076-0134.  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  approval  imder 
the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  25). 
You  may  submit  comments  on  this 
information  collection.  An  agency  may 
not  conduct  or  sponsor,  and  a  person  is 
not  required  to  respond  to  a  collection 
of  information  unless  it  displays  a 
currently  valid  OMB  control  number. 
The  OMB  control  number  for  this 
collection  is  1076-0134. 
DATES:  Submit  comments  and 
suggestions  on  or  before  October  31, 
2002. 

ADDRESSES:  Written  comments  should 
be  sent  directly  to  the  Office  of 
Management  and  Budget.  Office  of 
Infonnation  and  Regulatory  Affairs. 
Attention:  Desk  Officer  for  the 
Department  of  the  Interior.  725  17th 
Street,  NW.,  Washington,  DC  20503. 
Send  copy  of  your  comments  to  Dalton 
J.  Henry,  Biueau  of  Indian  Affairs, 
Office  of  Indian  Education  Programs. 
1849  C  Street,  NW,  MS-3512  MIB, 
Washington,  DC  20240-0001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  collection  of  infonnation 
may  be  obtained  by  contacting  Dalton  J. 
Henry,  (202)  208-5820. 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  information  collection  is  needed 
to  collect  transportation  mileage  for 
Bureau  funded  schools  for  the  purpose 
of  allocating  transportation  funds.  A 
request  for  comments  on  this 
information  collection  was  published  in 
the  Federal  Register  on  June  4,  2002  (67 
FR  38517).  No  comments  were  received 
by  the  Bureau.  After  a  review  of  the 
Burden  of  Hours,  decision  was  made  to 


estimate  6  hours  of  completion  time  to 
complete  the  set  of  forms. 

n.  Request  for  Comments 

Comments  are  invited  on  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  infonnation  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  (hours 
and  cost)  of  the  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(c)  ways  to  enhance  the  quality,  utility 
and  clarity  of  the  infonnation  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  the 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology. 

The  Office  of  Management  and  Budget 
has  up  to  60  days  to  approve  or 
disapprove  the  information  collection 
but  may  respond  after  30  days; 
therefore,  comments  submitted  in 
response  to  this  notice  should  be 
submitted  to  OMB  within  30  days  in 
order  to  assure  their  maximum 
consideration. 

m.  Data 

Titie:  Office  of  Indian  Education 
Programs  Indian  School  Equalization 
Program  (ISEP)  Student  Transportation. 

OMB  approval  number:  1076-0134. 

Frequency:  Annually,  during  student 
count  week. 

Description  of  respondents:  Tribal 
schools  administrators. 

Estimated  completion  time:  6  hours. 

Annual  responses:  121. 

Annual  burden  hours:  726. 

Bureau  Clearance  Officer:  Ruth 
Bajema,  202-208-2574. 

Dated:  September  6,  2002. 
Neal  A.  McCaleb, 

Assistant  Secretary — Indian  Affairs. 

[FR  Doc.  02-24911  Filed  9-30-02;  8:45  am) 
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INTERNATIONAL  TRADE 
COMMISSION 

PnvMtigations  Nos.  731-TA-757  and  759 
(Review)] 

Collated  Roofing  Naila  From  Ctiina  and 
Taiwan 

AGENCY:  United  States  International 

Trade  Commission. 

ACTION:  Institution  of  five-year  reviews 

concerning  the  antidtmiping  duty  orders 

on  collated  roofing  nails  from  China  and 

Taiwan. 


SUMMARY:  The  Commission  hereby  gives 
notice  that  it  has  instituted  reviews 
pursuant  to  section  751(c)  of  the  Tariff 
Act  of  1930  (19  U.S.C.  1675(c))  (the  Act9 
to  determine  whether  revocation  of  the 
antidiunping  duty  orders  on  collated 
roofing  nails  from  China  and  Taiwan 
would  be  likely  to  lead  to  continuation 
or  recurrence  of  material  injury. 
Pursuant  to  section  751(c)(2)  of  the  Act, 
interested  parties  are  requested  to . 
respond  to  this  notice  by  submitting  the 
information  specified  below  to  the 
Conunission;  ^  to  be  assiued  of 
consideration,  the  deadline  for 
responses  is  November  20,  2002. 
Comments  on  the  adequacy  of  responses 
may  be  filed  with  the  Commission  by 
December  16,  2002.  For  further 
information  concerning  the  conduct  of 
these  reviews  and  rules  of  general 
application,  consult  the  Commission's 
Rides  of  Practice  and  Procedure,  part 
201,  subparts  A  through  E  (19  CFR  part 
201),  and  part  207,  subparts  A.  D.  E.  and 
F  (19  CFR  part  207). 
EFFECTIVE  DATE:  October  1.  2002. 
FOR  FURTHER  INFORMATION  CONTACT:     ~ 
Mary  Messer  (202-205-3193).  Office  of 
Investigations.  U.S.  International  Trade 
Commission.  500  E  Street  SW. 
Washington.  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  infonnation  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
^trww.usitc.gov).  The  public  record  for 
these  investigations  may  be  viewed  on 
the  Commission's  electronic  docket 
(EDIS-ON-LINE)  at  http:// 
dockets,  usitc.gov/eol/public. 
SUPPt^MENTARY  INFORMATION: 

Background.  On  November  19, 1997. 
the  Department  of  Commerce  issued 
antidumping  duty  orders  on  imports  of 
collated  roofing  nails  from  China  and 
Taiwan  (62  FR  61729).  The  Commission 
is  conducting  reviews  to  determine 
whether  revocation  of  the  orders  would 
be  likely  to  lead  to  continuation  or 
recurrence  of  material  injury  to  the 


'  No  response  to  this  request  for  information  is 
required  if  a  currently  valid  Office  of  Management 
and  Budget  (OMB)  number  is  not  displayed:  the 
OMB  number  is  3tl7-O016/USrrc  No.  02-5-074. 
expiration  date  )une  30,  2005.  Public  reporting 
burden  for  the  request  is  estimated  to  average  7 
hours  per  response.  Please  send  comments 
regarding  the  accuracy  of  this  burden  estimate  to 
the  Office  of  Investigations,  U.S.  International  Trade 
Conunission,  500  E  Street,  SW..  Washington.  DC 
20436. 
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domestic  industry  within  a  reasonably 
foreseeable  time.  It  will  assess  the 
adequacy  of  interested  party  responses 
to  this  notice  of  institution  to  determine 
whether  to  conduct  full  reviews  or 
expedited  reviews.  The  Commission's 
determinations  in  any  expedited 
reviews  will  be  based  on  the  facts 
available,  which  may  include 
information  provided  in  response  to  this 
notice. 

Definitions.  The  following  definitions 
apply  to  these  reviews: 

(1)  Subject  Merchandise  is  the  class  or 
kind  of  merchandise  that  is  within  the 
scope  of  the  five-year  reviews,  as 
defined  by  the  Department  of 
Commerce. 

(2)  The  Subject  Countries  in  these 
reviews  are  China  and  Taiwan. 

(3)  The  Domestic  Like  Product  is  the 
domestically  produced  product  or 
products  which  are  like,  or  in  the 
absence  of  like,  most  similar  in 
characteristics  and  uses  with,  the 
Subject  Merchandise.  In  its  original 
determinations,  the  Conunission 
defined  the  Domestic  Like  Product  as  all 
steel  wire  nails  of  the  dimensions 
described  in  Commerce's  scope  of  the 
investigations  that  are  collated  with  two 
wires. 

(4)  The  Domestic  Industry  is  the  U.S. 
producers  as  a  whole  of  the  Domestic 
Like  Product,  or  those  producers  whose 
collective  output  of  the  Domestic  Like 
Product  constitutes  a  major  proportion 
of  the  total  domestic  production  of  the 
product.  In  its  original  determinations, ' 
the  Commission  defined  the  Domestic 
Industry  as  all  producers  of  the 
domestic  like  product. 

(5)  The  Order  Date  is  the  date  that  the 
antidumping  duty  orders  under  review 
became  effective.  In  these  reviews,  the 
Order  Date  is  November  19, 1997. 

(6)  An  Importer  is  any  person  or  firm 
engaged,  eiUier  directly  or  through  a 
parent  company  or  subsidiary,  in 
importing  the  Subject  Merchandise  into 
the  United  States  from  a  foreign 
manufacturer  or  through  its  selling 
agent. 

Participation  in  the  reviews  and 
public  service  list.  Persons,  including 
industrial  users  of  the  Subject 
Merchandise  and,  if  the  merchandise  is 
sold  at  the  retail  level,  representative 
consumer  organizations,  v^ishing  to 
participate  in  the  reviews  as  parties 
must  ffie  an  entry  of  appearance  with 
the  Secretary  to  the  Commission,  as 
provided  in  section  201.11(b)(4)  of  the 
Commission's  rules,  no  later  than  21 
days  after  publication  of  this  notice  in 
the  Federal  Register.  The  Secretary  will 
maintain  a  public  service  list  containing 
the  names  and  addresses  of  all  persons, 


or  their  representatives,  who  are  parties 
to  the  reviews. 

Former  Commission  employees  who 
are  seeking  to  appear  in  Commission 
five-year  reviews  are  reminded  that  they 
are  required,  pursuant  to  19  CFR  201.15, 
to  seek  Commission  approval  if  the 
matter  in  which  they  are  seeking  to 
appear  was  pending  in  any  manner  or 
form  diuing  their  Commission 
employment.  The  Commission's 
designated  agency  ethics  official  has 
advised  that  a  five-year  review  is  the 
"same  particular  matter"  as  the 
underlying  original  investigation  for 
pmposes  of  19  CFR  201.15  and  18 
U.S.C.  207,  the  post  employment  statute 
for  Federal  employees.  Former 
employees  may  seek  informal  advice 
from  Commission  ethics  officials  with 
respect  to  this  and  the  related  issue  of 
whether  the  employee's  participation 
was  "personal  and  substantial." 
However,  any  informal  consultation  will 
not  relieve  former  employees  of  the 
obligation  to  seek  approval  to  appear 
froD^  the  Commission  under  its  rule 
201.15.  For  ethics  advice,  contact  Carol 
McCue  Verratti,  Deputy  Agency  Ethics 
Official,  at  202-205-3088. 

Limited  disclosure  of  business 
proprietary  information  (BPI)  under  an 
administrative  protective  order  (APO) 
and  APO  service  list.  Pursuant  to 
§  207.7(a)  of  the  Commission's  rules,  the 
Secretary  will  make  BPI  submitted  in 
these  reviews  available  to  authorized 
applicants  imder  the  APO  issued  in  the 
reviews,  provided  that  the  application  is 
made  no  later  than  21  days  after 
publication  of  this  notice  in  the  Federal 
Register.  Authorized  applicants  must 
represent  interested  parties,  as  defined 
in  19  U.S.C.  1677(9),  *vho  are  parties  to 
the  reviews.  A  separate  service  list  will 
be  maintained  by  the  Secretary  for  those 
paiiies  authorized  to  receive  BPI  under 
the  APO. 

Certification.  Pursuant  to  §  207.3  of 
the  Commission's  rules,  any  person 
submitting  information  to  the 
Commission  in  connection  with  these 
reviews  must  certify  that  the 
information  is  accurate  and  complete  to 
the  best  of  the  submitter's  knowledge.  In 
making  the  certification,  the  submitter 
will  be  deemed  to  consent,  imless 
otherwise  specified,  for  the 
Commission,  its  employees,  and 
contract  personnel  to  use  the 
information  provided  in  any  other 
reviews  or  investigations  of  the  same  or 
comparable  products  which  the 
Commission  conducts  under  Title  VII  of 
the  Act,  or  in  internal  audits  and 
investigations  relating  to  the  programs 
and  operations  of  the  Commission 
pursuant  to  5  U.S.C.  appendix. 


Written  submissions.  F^ursuant  to 
§  207.61  of  the  Commission's  rules,  each 
interested  party  response  to  this  notice 
must  provide  the  information  specified 
below.  The  deadline  for  filing  such 
responses  is  November  20,  2002. 
Pursuant  to  §  207.62(b)  of  the 
Commission's  rules,  eligible  parties  (as 
specified  in  Commission  rule 
207.62(b)(1))  may  also  file  comments 
concerning  the  adequacy  of  responses  to 
the  notice  of  institution  and  whether  the 
Commission  should  conduct  expedited 
or  full  reviews.  The  deadline  for  filing 
such  comments  is  December  16,  2002. 
All  written  submissions  must  conform 
with  the  provisions  of  §§  201.8  and 
207.3  of  the  Commission's  rules  and  any 
submissions  that  contain  BPI  must  also 
conform  with  the  requirements  of 
§§  201.6  and  207.7  of  the  Commission's 
rules.  The  Commission's  rules  do  not 
authorize  filing  of  submissions  with  the 
Secretary  by  facsimile  or  electronic 
means.  Also,  in  accordance  with 
§§  201.16(c)  and  207.3  of  the 
Commission's  rules,  each  document 
filed  by  a  party  to  the  reviews  must  be 
served  on  all  other  parties  to  the  reviews 
(as  identified  by  either  the  public  or 
APO  service  list  as  appropriate),  and  a 
certificate  of  service  must  accompany 
the  document  (if  you  are  not  a  party  to 
the  reviews  you  do  not  need  to  serve 
yolu-  response). 

Inability  to  provide  requested 
information.  Pursuant  to  §  207.61(c)  of 
the  Commission's  rules,  any  interested 
party  that  cannot  fiunish  the 
information  requested  by  this  notice  in 
the  requested  form  and  maimer  shall 
notify  the  Commission  at  the  earliest 
possible  time,  provide  a  full  explanation 
of  why  it  cannot  provide  the  requested 
information,  and  indicate  alternative 
forms  in  which  it  can  provide 
equivalent  information.  If  an  interested 
party  does  not  provide  this  notification 
(or  the  Commission  finds  the 
explanation  provided  in  the  notification 
inadequate)  and  fails  to  provide  a 
complete  response  to  this  notice,  the 
Commission  may  take  an  adverse 
inference  against  the  party  piu^uant  to 
section  776(b)  of  the  Act  in  making  its 
determinations  in  the  reviews. 

Information  To  Be  Provided  in 
Response  to  This  Notice  of  Institution:  If 
you  are  a  domestic  producer,  union/ 
worker  group,  or  trade/business 
association;  import/export  Subject 
Merchandise  from  more  than  one 
Subject  Country;  or  produce  Subject 
Merchandise  in  more  than  one  Subject 
Country,  you  may  file  a  single  response. 
If  you  do  so,  please  ensure  that  yoiu- 
response  to  each  question  includes  the 
infonnation  requested  for  each  pertinent 
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Subject  Country.  As  used  below,  the 
term  "firm"  includes  any  related  firms. 

(1)  The  name  and  address  of  yoiu-  firm 
or  entity  (including  World  Wide  Web 
address  if  available)  and  name, 
telephone  number,  fax  number,  and  E- 
mail  address  of  the  certifying  official. 

(2)  A  statement  indicating  whether 
your  firm/entity  is  a  U.S-.  producer  of 
the  Domestic  Like  Product,  a  U.S.  union 
or  worker  group,  a  U.S.  importer  of  the 
Subject  Merchandise,  a  foreign  producer 
or  exporter  of  the  Subject  Merchandise, 
a  U.S.  or  foreign  trade  or  business 
association,  or  another  interested  party 
(including  an  explanation).  If  you  are  a 
union/worker  group  or  trade/business 
association,  identify  the  firms  in  which 
your  workers  are  employed  or  which  are 
members  of  your  association. 

(3)  A  statement  indicating  whether 
your  firm/entity  is  willing  to  participate 
in  these  reviews  by  providing 
information  requested  by  the 
Commission. 

(4)  A  statement  of  the  likely  effects  of 
the  revocation  of  the  antidumping  duty 
orders  on  the  Domestic  Industry  in 
general  and/or  your  firm/entity 
specifically.  In  your  response,  please 
discuss  the  various  factors  specified  in 
section  752(a)  of  the  Act  (19  U.S.C. 
1675a(a))  including  the  likely  volume  of 
subject  imports,  likely  price  effects  of 
subject  imports,  and  likely  impact  of 
imports  of  Subject  Merchandise  on  the 
Domestic  Industry- 

(5)  A  list  of  all  known  and  currently 
operating  U.S.  producers  of  the 
Domestic  Like  Product.  Identify  any 
known  related  parties  and  the  nature  of 
the  relationship  as  defined  in  section 
771(4)(B)  of  the  Act  (19  U.S.C. 
1677(4)(B)). 

(6)  A  list  of  all  known  and  currently 
operating  U.S.  importers  of  the  Subject 
Merchandise  and  producers  of  the 
Subject  Merchandise  in  the  Subject 
Country  that  currently  export  or  have 
exported  Subject  Merchandise  to  the 
United  States  or  other  countries  since 
1996. 

(7)  If  you  are  a  U.S.  producer  of  the 
Domestic  Like  Product,  provide  the 
following  information  on  your  firm's 
operations  on  that  product  diu-ing 
calendar  year  2001  (report  quantity  data 
in  pounds  and  value  data  in  U.S. 
dollars,  f.o.b.  plant).  If  you  are  a  union/ 
worker  goup  or  trade/business 
association,  provide  the  information,  on 
an  aggregate  basis,  for  the  firms  in 
which  your  workers  are  employed/ 
which  are  members  of  yoiu  association. 

(a)  Production  (quantity)  and,  if 
known,  an  estimate  of  the  percentage  of 
total  U.S.  production  of  the  Domestic 
Like  Product  accounted  for  by  your 
firm's(s')  production; 


(b)  The  quantity  and  value  of  U.S. 
commercial  shipments  of  the  Domestic 
Like  Product  produced  in  your  U.S. 
plant(s);  and 

(c)  The  quantity  and  value  of  U.S. 
internal  consumption/company 
transfers  of  the  Domestic  Like  Product 
produced  in  your  U.S.  plant(s). 

(8)  If  you  are  a  U.S.  importer  or  a 
trade/business  association  of  U.S. 
importers  of  the  Subject  Merchandise 
from  the  Subject  Countries,  provide  the 
following  information  on  your  firm's(s*) 
operations  on  that  product  during 
calendar  year  2001  (report  quantity  data 
in  pounds  and  value  data  in  U.S. 
dollars).  If  you  are  a  trade/business 
association,  provide  the  information,  on 
an  aggregate  basis,  for  the  firms  which 
are  members  of  your  association. 

(a)  The  quantity  and  value  (landed, 
duty-paid  but  not  including 
antidumping  or  countervailing  duties) 
of  U.S.  imports  and,  if  known,  an 
estimate  of  the  percentage  of  total  U.S. 
imports  of  Subject  Merchandise  from 
each  Subject  Country  accounted  for  by 
your  firm's(s')  imports; 

(b)  The  quantity  and  value  (f.o.b.  U.S. 
port,  including  antidiunping  and/or 
coimtervailing  duties)  of  U.S. 
commercial  shipments  of  Subject 
Merchandise  imported  from  each 
Subject  Country;  and 

(c)  The  quantity  and  value  (f.o.b.  U.S. 
port,  including  antidumping  and/or 
countervailing  duties)  of  U.S.  internal 
consumption/company  transfers  of 
Subject  Merchandise  imported  from 
each  Subject  Country. 

(9)  If  you  are  a  producer,  an  exporter, 
or  a  trade/business  association  of 
producers  or  exporters  of  the  Subject 
Merchandise  in  the  Subject  Countries, 
provide  the  following  information  on 
your  firm's(s')  operations  on  that 
product  during  calendar  year  2001 
(report  quantity  data  in  poiuids  and 
value  data  in  U.S.  dollars,  landed  and 
duty-paid  at  the  U.S.  port  but  not 
including  antidumping  or 
countervailing  duties).  If  you  are  a 
trade/business  association,  provide  the 
information,  on  em  aggregate  basis,  for 
the  firms  which  are  members  of  your 
association. 

(a)  Production  (quantity)  and,  if 
known,  an  estimate  of  the  percentage  of 
total  production  of  Subject  Merchandise 
in  each  Subject  Country  accounted  for 
by  your  finn's(s')  production;  and 

(b)  the  quantity  and  value  of  your 
firm's(s')  exports  to  the  United  States  of 
Subject  Merchandise  and,  if  known,  an 
estimate  of  the  percentage  of  total 
exports  to  the  United  States  of  Subject 
Merchandise  from  each  Subject  Country 
accounted  for  by  your  finn's(s')  exports. 


(10)  Identify  significant  changes,  if 
any,  in  the  supply  and  demand 
conditions  or  business  cycle  for  the 
Domestic  Like  Product  that  have 
occurred  in  the  United  States  or  in  the 
market  for  the  Subject  Merchandise  in 
each  Subject  Country  since  the  Order 
Date,  and  significant  changes,  if  any, 
that  are  likely  to  occur  within  a 
reasonably  foreseeable  time.  Supply 
conditions  to  consider  include 
technology;  production  methods; 
development  efforts;  ability  to  increase 
production  (including  the  shift  of 
production  facilities  used  for  other 
products  and  the  use,  cost,  or 
availability  of  major  inputs  into 
production);  and  factors  related  to  the 
ability  to  shift  supply  among  different 
national  markets  (including  barriers  to 
importation  in  foreign  markets  or 
changes  in  market  demand  abroad). 
Demand  conditions  to  consider  include 
end  uses  and  applications;  the  existence 
and  availability  of  substitute  products; 
and  the  level  of  competition  among  the 
Domestic  Like  Product  produced  in  the 
United  States,  Subject  Merchandise 
produced  in  each  Subject  Country,  and 
such  merchandise  from  other  coimtries. 

(11)  (Optional)  A  statement  of 
whether  you  agree  with  the  above 
definitions  of  the  Domestic  Like  Product 
and  Domestic  Industry;  if  you  disagree 
with  either  or  both  of  these  definitions, 
please  explain  why  and  provide 
alternative  definitions. 

Authority:  These  reviews  are  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  §  207.61  of  the  Conunission's 
rules. 

By  order  of  the  Commission. 

Issued:  September  25,  2002. 
Marilyn  R.  Abbott, 
Secretary  to  the  Commission. 
[FR  Doc.  02-24930  Filed  9-30-02;  8:45  am] 

BILUNGCOOE  7020-02-P 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Servica 
PNS  No.  2235-02;  AG  Order  No.  2616-2002] 
mN1115-AE26 

Daslgnation  Of  Liberia  Under  the 
Temporary  Protected  Statue  Program 

agency:  Immigration  and  Naturalization 
Service,  Justice. 
action:  Notice. 

SUMMARY:  The  Attorney  General  is 
authorized  to  grant  Temporary  Protected 
Status  (TPS)  in  the  United  States  to 
eligible  nationals  of  designated  foreign 
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states  or  parts  thereof  upon  a  finding 
that  such  states  are  experiencing 
ongoing  armed  conflict,  environmental 
disaster,  or  extraordinary  and  temporary 
conditions.  Due  to  the  ongoing  armed 
conflict  in  Liberia,  which  prevents  the 
safe  return  of  Liberian  nationals  to  that 
coimtry,  the  Attorney  General  is 
designating  Liberia  for  the  TPS  program 
for  a  period  of  12  months,  imtil  October 
1.  2003.  This  notice  provides 
information  regarding  eligibility  and 
.  application  procediires. 
DATES:  This  designation  is  effective  on 
October  1.  2002.  and  will  remain  in 
effect  until  October  1.  2003.  The 
registration  period  commences  on 
October  1.  2002.  and  closes  on  April  1, 
2003  (inclusive  of  such  end  date). 
FOR  FURTHER  INFORMATION  CONTACT: 
Pearl  Chang,  Office  of  Adjudications, 
Immigration  and  Naturalization  Service. 
425  I  Street.  NW.,  Room  3040. 
Washington,  DC  20536.  telephone  (202) 
514-4754. 
SUPPtfMENTARY  INFORMATION: 

What  Is  Temporary  Protected  Status? 

Under  section  244  of  the  Immigration 
and  Nationality  Act  (the  Act),  8  U.S.C. 
1254.  the  Attorney  General  is  authorised 
to  grant  Temporary  Protected  Status  in 
the  United  States  to  eligible  nationals  of 
designated  foreign  states  or  parts 
thereof.  The  Attorney  General  may 
designate  a  state  or  parts  thereof  upon 
a  finding  that  such  states  are 
experiencing  ongoing  armed  conflict, 
environmental  disaster,  or  extraordinary 
and  temporary  conditions.  8  U.S.C. 
1254(b)(1). 

Why  Did  the  Attorney  General  Decide 
To  Designate  Liberia  Under  the  TPS 
Program? 

Based  on  a  thorough  review  by  the 
Departments  of  State  and  Justice,  the 
Attorney  General  finds  that  there  is  an 
ongoing  armed  conflict  in  Liberia,  and 
that  requiring  the  return  of  aliens  who 
are  nationals  of  Liberia  (as  well  as  aliens 
having  no  nationality  who  last 
habitually  resided  in  Liberia)  would 
pose  a  serious  risk  to  their  personal 
safety.  A  Department  of  State 
memorandum  on  Liberia  states  that 
"[flighting  between  government  forces 
and  the  Liberians  United  for 
Reconciliation  and  Democracy  (LURD) 


rebels  has  intensified  gradually  over  the 
last  two  years.  *  •  *  Fighting  and 
instability  have  spread  to  six  of  Liberia's 
15  counties.  The  fighting  has  forced 
thousands  of  civilians  to  flee,  both 
internally  and  to  neighboring  countries. 
Since  January  2002,  approximately 
75,000  Liberians  have  fled  to  Guinea, 
Ivory  Coast,  and  Sierra  Leone.  At  least 
120,000  Liberians  have  been  internally 
displaced  over  the  past  year,  in  many 
cases  repeatedly.  In  addition, 
government  and  rebel  forces  continue  to 
commit  serious  hiunan  rights  abuses, 
including  extra-judicial  killings, 
abductions,  torture,  beatings,  and  rape." 
State  Department  memorandum 
(September  5.  2002).  The  Department  of 
State  concludes  that  the  return  of 
nationals  of  Liberia  to  that  cotintry 
would  pose  a  serious  threat  to  their 
personal  safety:  "Civilians  are  directly 
threatened  by  fighting  between 
government  and  rebel  forces,  including 
heavy  artillery  shelling  and  small  arms 
fire,  as  well  as  human  rights  abuses.  At 
the  same  time,  civilians  suffer 
increasingly  £rom  deteriorating 
humanitarian  conditions  related  to  the 
fighting,  and  several  areas  of  the  country 
are  inaccessible  to  relief  organizations. 
Liberia's  vital  services,  such  as  food, 
water/sanitation,  shelter  and  health,  are 
on  the  verge  of  collapse."  Id. 

Likewise,  the  Resource  Information 
Center  of  the  Immigration  and 
Natxiralization  Service  (Service  or  INS) 
assessed  conditions  in  Liberia  and 
found  deteriorating  security,  human 
rights,  and  humanitarian  situation  in 
Liberia,  thereby  concluding  that  "*  *  * 
conditions  are  not  favorable  for  the  safe 
return  of  Liberian  nationals  to  Liberia  at 
this  time  due  to  ongoing  armed  conflict 
which  has  resulted  in  political 
instability,  himian  rights  violations 
against  perceived  opponents  and  LURD 
sympathizers,  insecurity  leading  to 
widespread  displacement,  both 
internally  and  externally,  of  the  Liberian 
population,  and  the  resulting 
hiunanitarian  crisis  resulting  from  this 
situation."  INS  Resoiuce  Information 
Center  Report  (September  10,  2002). 

Based  on  these  findings,  the  Attorney 
General  has  determined  that  there  is  an 
ongoing  armed  conflict  in  Liberia  and, 
due  to  such  conflict,  requiring  the 
return  of  Liberian  nationals  to  Liberia 


would  pose  a  serious  threat  to  their 
personal  safety.  8  U.S.C.  1254a(b)(l)(A). 
The  Attorney  General  further  finds  that 
permitting  such  aliens  to  remain 
temporarily  in  the  United  States  is  not 
contrary  to  the  national  interest  of  the 
United  States. 

Who  Is  Eligible  for  TPS  Under  This 
Designation? 

To  be  eligible  for  TPS  tmder  this 
designation,  an  alien  must: 

•  Be  a  national  of  Liberia  (or  an  alien 
having  no  nationality  who  last 
habitually  resided  in  Liberia); 

•  Have  been  continuously  physically 
present  in  the  United  States  since 
October  1.2002. 

•  Have  continuously  resided  in  the 
United  States  since  October  1.  2002. 

•  Be  admissible  as  an  immigrant 
except  as  provided  under  section 
244(c)(2)(A)  of  the  Act,  and  not  be 
ineligible  for  TPS  under  section 
244(c)(2)(B)  of  the  Act;  and  must 

•  Apply  for  TPS  vdthin  the 
registration  period  which  begins  on 
October  1,  2002,  and  ends  on  April  1, 
2003. 

How  Do  I  Register  for  TPS? 

During  the  registration  period  that 
runs  from  October  1,  2002,  through 
April  1.  2003,  applicants  for  TPS  must 
submit  the  following  materials  to  the 
INS  District  Office  that  has  jiuisdiction 
over  yoiu  place  of  residence: 

•  Form  1-821,  Application  for 
Temporary  Protected  Status; 

•  Form  1-765,  Application  for 
Employment  Authorization; 

•  Two  identification  photographs 
(IV2  inches  x  V/2  inches); 

•  Supporting  evidence  of  identity, 
nationality,  and  proof  of  residence,  as 
provided  in  the  regulations  at  8  CFR 
244.9;  and 

•  All  applicable  fees,  as  discussed 
immediately  below. 

Fees 

•  Each  applicant  must  submit  a  $50 
fee  with  the  Form  1-821. 

•  Each  applicant  who  is  14  years  of 
age  or  older  must  also  submit  a  $50  , 
fingerprint  fee. 

The  chari  below  contains  information 
regarding  payment  of  the  $120  fee  for 
Form  1-765: 


You  are  apptying  for  an  Emptoyrrrent  Authorization  Document  valid  ttirough  October  1 ,  2003 


You  already  have  an  Employment  Authorization  Document  or  do  not  require  such  a  document 


Then 


You  must  sut>mit  Form  1-765  with  the 
$120  fee. 


You  must  submit  Fomri  1-765  with  no  foe. 
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Employment  Authorization 
Documentation       j 

An  applicant  who  seeks  emplo)rment 
authorization  documentation  must 
submit  Form  1-765  with  the  $120  fee. 
An  applicant  who  does  not  seek 
employment  authorization 
documentation  does  not  need  to  submit 
the  $120  fee,  but  must  still  complete 
and  submit  Form  1-765  for  data 
gathering  purposes. 

Fee  Waiver 

Applicants  may  request  that  certain 
fees  be  waived,  in  accordance  with  the 
regulations  at  8  CFR  244.20. 

Fingerprints 

While  a  complete  TPS  application 
package  must  include  the  $50 
fingerprint  fee  for  every  applicant  who 
is  14  years  of  age  or  older,  applicants 
should  NOT  submit  a  completed 
fingerprint  card  (FD-258,  Application 
Card)  with  the  TPS  application  package. 
Upon  receipt  of  the  TPS  application 
package,  the  Service  will  mail  the 
applicant  an  appointment  letter  with 
instructions  to  appear  for  fingerprinting 
at  a  Service-authorized  Application 
Support  Center  (ASC). 

Should  I  Register  for  TPS  If  I  Currently 
Receive  Deferred  Enforced  Departure 
(DED)  Benefits? 

Many  Liberians  who  have  resided  in 
the  United  States  since  September  29, 
2001 ,  have  received  benefits  under  a 
presidential  directive  authorizing 
Deferred  Enforced  Departure  (DED),  a 
temporary  protection  measure.  On 
September  29,  2002,  the  Liberian  DED 
directive  expires,  as  do  all  employment 
authorization  documents  (EADs)  issued 
to  Liberians  pursuant  to  that  directive. 
Liberians  who  have  no  other  lawful 
immigration  status,  but  who  wish  to 
remain  and  work  in  the  United  States 
after  September  29,  2002,  should  apply 
for  TPS  benefits  in  the  manner 
described  below. 

What  Is  Late  Initial  Registration? 

Certain  Liberian  nationals  may  be 
eligible  to  apply  for  TPS  subsequent  to 
the  initial  registration  period  if,  at  the 
time  of  the  initial  registration  period, 
they:  (1)  Are  nonimmigrants;  (2)  have 
been  granted  voluntary  departure  status 
or  any  relief  from  removal;  (3)  have  an 
application  for  change  of  status, 
adjustment  of  status,  asylum,  voluntary 
departure,  or  any  relief  from  removal 
that  is  pending  or  subject  to  further 
review  or  appeal;  (4)  are  parolees  or 
have  a  pending  request  for  parole;  or  (5) 
are  the  spouse  or  child  of  an  alien 
currently  eligible  to  be  a  TPS  registrant. 
An  applicant  for  late  initial  registration 


must  register  within  a  60-day  period 
immediately  following  the  expiration  or 
termination  of  one  of  the  conditions 
described  in  items  (1)  through  (5)  of  this 
paragraph.  8  CFR  244.2(f)(2),  and  (g). 

Does  Appljring  for  TPS  A£fect  an 
Application  for  Asylum  or  Any  Other 
Immigration  Benefit? 

No.  Any  national  of  Liberia  who  has 
already  applied  for,  or  plans  to  apply 
for,  any  other  immigration  benefit  or  ^ 
protection,  may  also  apply  for  TPS.  An 
application  for  TPS  does  not  preclude  or 
adversely  affect  an  application  for  any 
other  immigration  benefit.  Similarly, 
denial  of  an  application  for  asyliun  or 
any  other  immigration  benefit  does  not 
affect  an  alien's  ability  to  register  for 
TPS,  although  the  grounds  of  denial  of 
that  application  may  also  lead  to  denial 
of  TPS.  For  example,  an  alien  who  has 
been  convicted  of  an  aggravated  felony 
is  not  eligible  for  asylimi  or  TPS. 

What  Happens  When  This  TPS 
Designation  Expires  on  October  1, 
2003? 

At  least  60  days  before  this  TPS 
designation  expires  on  October  1,  2003, 
the  Attorney  General  will  review 
conditions  in  Liberia  and  determine 
whether  the  conditions  that  warranted 
designation  of  Liberia  under  the  TPS 
program  continue  to  exist.  8  U.S.C. 
1254a(b)(3)(A).  Notice  of  that 
determination,  including  the  basis  for 
the  determination,  will  be  published  in 
the  Federal  Register. 

If  the  initial  TPS  designation  is 
extended  at  that  time,  an  alien  who  has 
received  TPS  benefits  must  re-register 
under  the  extension  in  order  to  maintain 
TPS  benefits.  If,  however,  the  Attorney 
General  terminates  the  TPS  designation, 
TPS  beneficiaries  will  return  to  the 
same  immigration  status  they 
maintained  before  TPS  (unless  that 
status  had  since  expired  or  been 
terminated)  or  to  any  other  status  they 
may  have  acquired  while  registered  for 
TPS.  Accordingly,  if  an  alien  had  no 
lawful  immigration  status  prior  to 
receiving  TPS  and  did  not  obtain  any 
status  during  the  TPS  period,  he  or  she 
will  revert  to  that  unlawful  status  upon 
termination  of  the  TPS  designation. 

Notice  of  Designation  of  Liberia  Under 
the  Temporary  Protected  Status 
Program 

By  the  authority  vested  in  me  as 
Attorney  General  under  section  244  of 
the  Immigration  and  Nationality  Act,  as 
amended  (8  U.S.C.  1254a),  I  find,  after 
consultation  with  the  appropriate 
agencies  of  the  government,  that: 

(1)  There  is  an  ongoing  armed  conflict 
within  Liberia  and,  due  to  such  conflict. 


requiring  the  return  of  aliens  who  are 
nationals  of  Liberia  (as  well  as  aliens 
having  no  nationality  who  last 
habitually  resided  in  Liberia)  would 
pose  a  serious  threat  to  their  personal 
safety;  and 

(2)  Permitting  nationals  of  Liberia  (or 
aliens  having  no  nationality  who  last 
habitually  resided  in  Liberia)  to  remain 
temporarily  in  the  United  States  is  not 
contrary  to  the  national  interest  of  the 
United  States. 

Accordingly,  I  order  as  follows: 

(1)  Liberia  is  designated  imder  the 
TPS  program,  piu^uant  to  section 
244(b)(1)(A)  of  the  Act.  Nationals  of 
Liberia  (or  aliens  having  no  nationality 
who  last  habitually  resided  in  Liberia) 
who  have  been  "continuously 
physically  present"  and  have 
"continuously  resided"  in  the  United 
States  since  October  1,  2002,  may  apply 
for  TPS  within  the  registration  period, 
which  begins  on  October  1,  2002,  and 
endson  April  1,2003. 

(2)  I  estimate  that  there  are 
approximately  15,000  to  20,000 
nationals  of  Liberia  (or  aliens  having  no 
nationality  who  last  habitually  resided 
in  Liberia)  in  the  United  States  who  are 
eligible  for  TPS. 

(3)  Except  as  specifically  provided  in 
this  notice,  TPS  applications  must  be 
filed  pursuant  to  the  provisions  of  8 
CFR  part  244.  Persons  who  wish  to 
apply  for  TPS  must  file:  (1)  Form  1-821, 
Application  for  Temporary  Protected 
Status;  (2)  Form  1-765,  Application  for 
Employment  Authorization;  (3)  two 
identification  photographs  (1 V2  inches  x 
1 V2  inches);  (4)  supporting  evidence  of 
identity,  nationality,  and  proof  of 
residence,  as  provided  in  the  regulations 
at  8  CFR  244.9;  and  (5)  all  applicable      .^ 
fees. 

(4)  A  $50  fee  must  accompany  each 
Form  1-821.  Each  applicant  who  is  14 
years  of  age  or  older  must  also  submit 

a  $50  fingerprint  fee.  An  applicant  who 
seeks  employment  authorization 
documentation  must  submit  a  $120  fee 
with  Form  1-765.  An  applicant  who 
does  not  seek  employment  authorization 
docimientation  does  not  need  to  submit 
the  $120  fee,  but  must  still  complete 
and  submit  Form  1-765  for  data- 
gathering  purposes.  Applicants  may 
request  certain  fee  waivers  in 
accordance  with  8  CFR  244.20. 

(5)  At  least  60  days  before  the 
expiration  of  the  initial  period  of 
designation  on  October  1,  2003,  and 
after  consultation  with  appropriate 
agencies  of  the  government,  the 
Attorney  General  will  review  conditions 
in  Liberia  and  determine  whether  the 
conditions  that  warranted  TPS     - 
designation  continue  to  be  met.  8  U.S.C. 
1254a(b)(3)(A).  Notice  of-that 
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determination,  including  the  basis  for 
the  determination,  will  be  published  in 
the  Federal  Register. 

(6)  Information  concerning  the  TPS 
program  for  nationals  of  Liberia  (or 
aliens  having  no  nationality  who  last 
habitually  resided  in  Liberia)  will  be 
available  on  the  Service  Web  site, 
located  at  http://www.ins.usdoj.gov, 
from  the  INS  National  Customer  Service 
Center  at  (1-800-375-5283)  (TTY:  1- 
800-767-1833),  and  at  local  Service 
offices  upon  publication  6f  this  notice. 

Dated:  September  26,  2002. 
John  Ashcroft, 
Attorney  General. 

[PR  Dec.  02-24992  Filed  9-27-02;  11:45  am] 
BaXJNQ  COOE  4410-10-P 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

September  19,  2002. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  request  (ICR)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  each 
individual  ICR,  with  applicable 
supporting  dociunentation,  may  be 
obtained  by  calling  the  Department  of 
Labor.  To  obtain  documentation  contact 
Marlene  Howze  at  (202)  693-4158  or  e- 
mail  Howze-Mariene@doI.gov. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  ESA,  Office 
of  Management  and  Budget,  Room 
10235.  Washington,  DC  20503  ((202) 
395-7316),  within  30  days  from  the  date 
of  this  publication  in  the  Federal 
Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  through 


the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Agency:  Employment  Standards 
Administration  (ESA). 

Title:  Certificate  of  Medical  Necessity 
(CMN). 

OMB  Number:  1215-0113. 

Affected  Public:  Business  or  other-for- 
profit  and  not-for-profit  institutions. 

Frequency:  On  Occasion.  ' 

Number  of  Respondents:  12,000. 

Number  of  Annual  Responses:  12,000. 

Estimated  Time  Per  Response: 
Average  of  20-40  minutes. 

Total  Burden  Hours:  4,800. 

Total  Armualized  Capital/Startup 
Costs:  SO. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $0. 

Description:  In  accordance  with  30 
U.S.C.  932,  including  Section  7  of  Pub. 
L.  8d3,  as  amended,  medical  treatment 
including  services  and  apparatus,  as 
required,  will  be  furnished  to  eligible 
coal  miners  covered  imder  the  law  for 
such  period  as  the  nat\ire  of  the  illness 
or  process  of  recovery  may  require. 
Regulations  20  CFR  725.706  stipulate 
that  there  must  be  prior  approval  before 
ordering  an  apparatus  for  medical 
treatment  where  the  purchase  price 
exceeds  $300.00.  Regulations  20  CFR 
725.7b7  provide  for  the  ongoing 
supervision  of  the  miner's  medical  care, 
including  the  necessity,  character  and 
sufficiency  of  care  to  be  furnished;  gives 
the  authority  to  request  medical  reports 
and  indicates  the  right  to  refuse 
payment  for  failing  to  submit  any  report 
required.  The  CMN  (CM-983)  is  used  to 
collection  the  information.  It  is  also 
considered  a  medical  prescription  that 
requires  pre-authorization.  If  the 
information  on  the  CMN  were  not    ■ 
gathered,  there  would  be  no  way  of 
determining  if  the  prescribed  item  or 
service  would  be  appropriate  in  the  care 
of  the  miner's  puhnonary  condition. 

Ira  L  Mills, 

Departmental  Clearance  Officer. 

[PR  Doc.  02-24900  Filed  9-30-02:  8:45  am] 

MLUNO  COOE  4S10-CK-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  OMB  Rsvlsw; 
Commsnt  Rs(|usst 

September  20.  2002. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13. 
44  U.S.C.  Chapter  35).  A  copy  of  each 
individual  ICR,  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor.  To  obtain  documentation,  contact 
Darrin  King  (202)  693-4129  or  e-mail: 
King-Darrin@dol.gov. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  OSHA, 
Office  of  Management  and  Budget, 
Room  10235,  Washington,  DC  20503 
((202)  395-7316),  within  30  days  from 
the  date  of  this  publication  in  the 
Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Occupational  Safety  and 
Health  Administration  (OSHA). 

Title:  The  Hydrostatic  Testing 
Provision  of  the  Standard  on  Portable 
Fire  Extinguishers. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

OMB  Number:  1218-0218. 

Affected  Public:  Business  or  other  for- 
profit;  not-for-profit  institutions;  Federal 
Government;  and  State.  Local,  or  Tribal 
Government. 

Type  of  Response:  Recordkeeping  and 
third-party  disclosure. 
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Frequency;  Varies.  I 

Number  of  Respondents:  8,780,500. 

Annual  Responses:  1,170,733. 

Annual  Burden  House:  131,708. 

Total  Annualized  capital/startup 
costs:  $0. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $11. 941 AQO. 

Description:  29  CFR  1910.157{f)(16) 
requires  employers  to  develop  and 
maintain  a  certification  record  of 
hydrostatic  testing  of  portable  fire 
extinguishers.  The  certification  record 
must  include  thee  date  of  inspection, 
the  signature  of  the  person  who 


performed  the  test,  and  the  serial 
.  number  (or  other  identifier)  of  the  fire 
extinguisher  that  was  tested.  The 
certification  record  must  be  made 
available  to  the  Assistant  Secretary  or 
his/her  representative  upon  request.  The 
certification  records  provide  assure  to 
employers,  employees,  and  OSHA 
compliance  officers  that  the  fire 
extinguishers  have  been  hydrostatically 
tested  in  accordance  with  and  at  the 
intervals  specified  in  the  provision, 
thereby  ensuring  that  they  will  operate 
properly  in  the  event  employees  need  to 
use  them.  These  records  also  provide 
the  most  efficient  means  for  the 


compliance  officers  to  determine  that 
any  employer  is  complying  with  the 
hydrostatic  testing  provision. 

Agency:  Occupational  Safety  and 
Health  Administration  (OSHA). 

Title:  Crawler,  Locomotive,  and  Truck 
Cranes  Standard. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

OhfB  Number:  1218-0221. 

Affected  Public:  Business  or  other  for- 
profit;  not-for-profit  institutions;  Federal 
Government;  and  State,  Local,  or  Tribal 
Government. 

Type  of  Response:  Record  Keeping. 

Number  of  Respondents:  20,000. 


Requirement 


Inspection  Records-29  CFR  1910.1800(d)(6)  

Rated  Load  Tests— 29  CFR  1910.180(e)(2) •"■_•" 

Monttily    Rope    Inspections    and    Certification    Record— 29   CFR 

M^°ol ISSS^id  Certification  Record-29  CFR  1910.180(g)(2)(ii) 
Total  I 


Frequency 


Annual  re- 
sponses 


Monttily  

On  occasion 
Monthly  

On  occasion 


228.000 

40 

228,000 

6,000 


462,040 


Average  re- 
sponse time 
(flours) 


Annual  burden 
hours 


0.25 
1.00 
0.50 

0.50 


57,000 

40 

114,000 

3,000 


174,040 


Total  Annualized  capital/startup 
costs:  0. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $0. 

Description:  29  CFR  1910.180 
requires  that  monthly  inspections  be 
performed  on  cranes  and  nmning  ropes 
and  that  a  certification  record  be 
prepared.  Ropes  that  have  been  idle  for 
a  month  or  more  are  required  to  under 
go  a  through  inspection  and  certification 
record  generated  before  use.  These 
requirements  are  necessary  to  help 
protect  employees  ftt)m  potential  injury 
or  death  resulting  from  equipment 
malfunctions. 

Agency:  Occupational  Safety  and 
Health  Administration  (OSHA). 

Title:  Overhead  and  Gantry  Cranes 
Standard. 


Type  of  Review:  Extension  of  a 
currently  approved  collection. 

OhW  Number:  1218-0224. 

Frequency:  On  occasion,  monthly, 
semi-aimuaJly  (?)  and  daily. 

Affected  Public:  Business  or  other  for- 
profit;  not-for-profit  institutions;  Federal 
Government;  and  State,  Local,  or  Tribal 
Govenmient. 

Type  of  Response:  Record  keeping 
and  fiiird-party  disclosure. 

Number  of  Respondents:  35,000. 
[Insert  Table  When  IGR  Corrected]. 

Total  Annualized  capital/startup 

costs:  SO- 

Total  aimual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $0.  _ 

Description:  The  inspection 
certification  records  required  in  29  CFR 
1910.179(j)(2)(iii),  (j)(2)(iv).  and  (m)(2) 
are  necessary  to  ensure  compliance  with 
the  standard  for  overhead  and  gantry 


cranes  and  are  intended  to  ensure  that 
these  cranes  have  periodic  and  recorded 
maintenance  checks  and  that  they  are 
operating  in  a  safe  and  reliable 
condition  in  order  to  ensure  optimum 
safety  for  employees.  In  addition,  OSHA 
compliance  officers  may  require 
employers  to  disclose  the  certification 
records  during  an  inspection. 

Agency:  Occupational  Safety  and 
Health  Administration  (OSHA). 

Title:  Mechanical  Power  Presses. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

OMB  Number:  1218-0229. 

Affected  Public:  Business  or  other  for- 
profit;  not-for-profit  institutions;  Federal 
Government;  and  State,  Local,  or  Tribal 
Government. 

Type  of  Response:  Recordkeeping. 

Number  of  Respondents:  191,750. 


Requirement 


Inspection  Records— 29  CFR  1910.217(e)(1)(i) 
Inspection  Records— 29  CFR  1910.217(e)(1)(ii) 
Total 


FrequefKy 


Periodk: 
Weekly 


Annual  re- 
sponses 


2,301.000 
7.670,000 
9.971,000 


Average  re- 

sportse  time 

(hours) 


0.33 
0.08 


Annual  t>urden 
hours 


759,330 

613,600 

1,372,930 


Total  Annualized  capital/startup 
costs:  $0. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $0. 

Description:  The  information 
collections  required  by  the  Mechanical 


Power  Press  Standard  [29  CFR 
1910.217(e)(l)(i)  and  (e)(l)(ii)l  are 
needed  to  ensure  that  power  presses  are 
in  safe  operating  condition,  and  that  all 
safety  devices  are  working  properly.  The 


failiire  of  these  devices  could  cause 
serious  injury  or  death  to  an  employee. 

Ira  L.  Milb, 

Departmental  Clearance  Officer. 

[FR  Doc.  02-24901  Filed  9-30-02;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Guktolinea  tor  Enauring  and 
Maximizing  itie  Quality,  Ob)ectlvtty. 
Utility,  and  integrity  of  Infomurtlon 
Dieeeminated  by  the  Department  of 


AGENCY:  Office  of  the  Secretary,  Labor. 
ACTION:  Notice. 

summary:  The  Department  of  Labor 
(DOL)  Guidelines  for  Ensuring  and 
Maximizing  the  Quality,  Objectivity, 
Utility,  and  Integrity  of  Information 
Disseminated  by  Department  of  Labor 
are  available  in  final  form  on  the  DOL 
web  site  http://www.dol.gov/ 
informationquality.htm. 

EFFECTIVE  DATE:  October  1,  2002. 
ADDRESSES:  Information  correction 
requests  and  appeals  can  be  submitted 
to  DOL  by  communicating  with  one  of 
the  following  components:  (1)  Agency 
Point  of  Contact  (POC)  provided  on  the 
DOL  web  site;  (2)  agency  specific  web 
sites  (i.e.,  OSHA.gov);  or  (3)  Mr.  Ira  L. 
Mills,  Information  Technology  Center, 
Room  N-1301,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210, 
fax  (202)  693-4228,  e-mail  mail  to: 
Mills-Ira@dol.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ira  Mills,  Information  Technology 
Center,  telephone  (202)  693-4122  (this 
is  not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION:  On 
February  22,  2002,  the  Office  of 
Management  and  Budget  (OMB) 
published  a  Federal  Register  notice  (67 
FR  8452-6460)  Guidelines  for  Ensuring 
and  Maximizing  the  Quality, 
Objectivity,  Utility,  and  Integrity  of 
Information  Disseminated  by  Federal 
Agencies;  Notice;  Republication.  The 
guidelines  state  that  each  agency  must 
prepare  a  draft  report,  no  later  than  May 
1,  2002  (as  amended,  Federal  Register 
Notice.  67  FR  9797.  March  4,  2002),  and 
a  final  report,  no  later  than  October  1, 
2002,  providing  the  agency's 
information  quality  guidelines  and 
explaining  how  such  guidelines  will 
ensure  and  maximize  the  quality, 
objectivity,  utility,  and  integrity  of 
information  including  statistical 
information  disseminated  by  the  agency. 
These  reports  must  also  detail  the 
administrative  mechanisms  developed 
by  that  agency  to  allow  affected  persons 
to  seek  and  obtain  appropriate 
correction  of  information  maintained 
and  disseminated  by  the  agency  that 
does  not  comply  with  the  OMB  or  the 
agency  guidelines.  Each  agency  must 
publish  a  notice  of  availability  of  the 


draft  and  final  reports  in  the  Federal 
Register,  and  post  the  reports  on  the 
agency's  website.  On  May  1,  2002,  the 
CiOL  published  a  Federal  Register 
notice  (67  FR  21776-21777),  posted  the 
draft  Guidelines  for  Ensuring  and 
Maximizing  the  Quality,  Objectivity, 
Utility,  and  Integrity  of  Information 
Disseminated  by  the  Department  of 
Labor  on  the  DOL  website,  and  provided 
the  public  with  a  30-day  opportimity  to 
comment  period.  On  )ime  6,  2002,  the 
Department  published  a  30-day  public 
comment  extension  notice  in  the 
Federal  Register  (67  FR  39050).  The 
DOL  has  now  posted  the  final 
Guidelines  for  Ensuring  and 
Maximizing  the  Quality,  Objectivity, 
Utility,  and  Integrity  of  Information 
Disseminated  by  the  Department  of 
Labor  on  the  DOL  website  as  referenced 
above  in  the  Simimary  section  of  this 
notice. 

Signed  at  Washington,  DC  this  24th  day  of 
September  2002. 
Patrick  Pizzella. 

Assistant  Secretary  for  Administration  and 
Management,  Chief  Information  Officer. 
[FR  Doc.  02-24741  Filed  9-30-02;  8:45  am) 
BNJJNa  COM  4510-a»-P 


DEPARTMENT  OF  LABOR 

Employment  StarNiarde  Admlnletration 

Propoeed  Collection;  Comment 
Requeet 


ACTION:  Notice. 


summary:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C.  3506(c)(2)(A)].  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
imderstood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Employment  Standards  Administration 
is  soliciting  comments  concerning  the 
proposed  extension  collection:  Request 
to  be  Selected  as  Payee  (CM-910).  A 
copy  of  the  proposed  information 
collection  request  can  be  obtained  by 
contacting  the  office  listed  below  in  the 
addressee  section  of  this  Notice. 


DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee  section  below  on  or  before 
December  2,  2002. 

ADDRESSES:  Ms.  Patricia  A.  Forkel,  U.S. 
Department  of  Labor,  200  Constitution 
Ave.,  NW..  Room  S-3201.  Washington, 
DC  20210,  telephone  (202)  693-0339, 
fax  (202)  693-1451 ,  e-mail 
pforkel®fenix2.dol-esa.gov.Vloase  use 
only  one  method  of  transmission  for 
comments  (mail,  fax,  or  e-mail). 
SUPPt^MENTARY  INFORMATION: 

I.  Background 

Benefits  are  payable  by  the 
Department  of  Labor  to  coal  miners  who 
are  totally  disabled  due  to 
pneumoconiosis  and  to  certain  of  the 
miner's  survivors  under  the  Federal 
Mine  Safety  and  Health  Act  of  1977,  as 
amended  (U.S.C.  901).  If  a  beneficiary  is 
incapable  of  handling  their  affairs,  the 
person  or  institution  responsible  for 
their  care  is  required  to  apply  to  receive 
the  benefits  on  the  beneficiary's  behalf. 
The  CM-910  is  the  form  completed  by 
representative  payee  applicants. 
Regulations  20  CFR  725.504-513  require 
the  collection  of  this  information.  This 
information  collection  is  currently 
approved  for  use  through  February  28, 
2003. 

n.  Review  Focus 

The  Department  of  Labor  is 
particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  tne  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

m.  Current  Actions 

The  Department  of  Labor  seeks  the 
extension  of  approval  to  collect  this 
information  in  order  to  carry  out  its 
responsibility  to  evaluate  an  applicant's 
ability  to  be  a  representative  payee  and 
to  determine  that  the  beneficiary's  best 
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interests  would  be  served  by  approving 
such  payee.  There  is  no  change  in  this 
form  or  method  of  collection  since  the 
last  OMB  clearance. 
•  Type  of  Review:  Extension. 

Agency:  Employment  Standards 
Administration. 

Title:  Request  to  be  Selected  as  Payee. 

OMB  Number:  1215-0166. 

Agency  Number:  CM-910. 

Affected  Public:  Individuals  or 
households;  businesses  or  other  for- 
profit;  not-for-profit  institutions. 

Total  Respondents:  2,000. 

Frequency:  On  occasion. 

Total  Responses:  2,000. 

Average  Time  per  Response:  20 
minutes. 

Estimated  Total  Burden  Hours:  667. 

Total  Burden  Cost  (capital/startup): 
SO. 

Total  Burden  Cost  (operating/ 
maintenance):  $800. 

Comments  submitted  in  response  to 
this  notice  will  be  simimarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  September  24,  2002. 
Margaret  J.  Sherrill, 

Chief.  Branch  of  Management  Review  and 
Internal  Control,  Division  of  Financial 
Management,  Office  of  Management, 
Administration  and  Planning.  Employment 
Standards  Administration. 
[FR  Doc.  02-24899  Filed  9-30-02;  8:45  am] 
aiLUNG  CODE  4S10-CK-f> 


MEDICARE  PAYMENT  ADVISORY 
COMMISSION 

Commission  Meeting 

agency:  Medicare  Payment  Advisory 
Commission. 

I  of  meetii 


action:  Notice  ( 


ting. 


SUMMARY:  The  Commission  will  hold  its 
next  public  meeting  on  Thursday, 
October  10,  2002,  and  Friday,  October 
11,  2002,  at  the  Ronald  Reagan  Building, 
International  Trade  Center,  1300 
Permsylvania  Avenue,  NW., 
Washington,  DC.  The  meeting  is 
tentatively  scheduled  to  begin  at  10  a.m. 
on  October  10,  and  at  9  a.m.  on  October 
11. 

Topics  for  discussion  include: 
Medicare  spending  compared  to  other 
health  spending  indicators;  monitoring 
beneficiary  access  to  care;  , 

characteristics  of  long-term  care 
hospitals  and  workplan;  characteristics 
of  hospitals  by  Medicare  financial 
performance,  new  developments  in 
Medicare+Choice;  county  level  variation 
in  Medicare  per  capita  spending; 


coverage  and  payment  for  new 
technologies;  current  issues  in  skilled 
nursing  facility  payment  policy; 
introduction  to  the  post-acute  care 
episode  database;  and  using  incentives 
to  improve  the  quality  of  care  for 
beneficiaries. 

Agendas  will  be  mailed  on  October  2, 
2002.  The  final  agenda  will  be  available 
on  the  Commission's  Web  site 
(www.MedPAC.gov). 

ADDRESSES:  MedPAC's  address  is:  601 

New  Jersey  Avenue,  NW.,  Suite  9000, 

Washington.  DC  20001.  The  telephone 

number  is  (202)  220-3700. 

FOR  FURTHER  INFORMATION  CONTACT: 

Diane  Ellison,  Office  Manager,  (202) 

220-3700. 

Lu  Zawistowich, 

Acting  Executive  Director. 

[FR  Doc.  02-24931  Filed  9-30-02:  8:45  am) 

BKIMG  COOE  6a20-BW-M 


NATIONAL  INSTITUTE  FOR  LITERACY 

Notice  of  Partially  Closed  Meeting; 
Correction 

AGENCY:  National  Institute  for  Literacy 

(NIFL). 

ACTION:  Notice  of  meeting;  correction. 

SUMMARY:  For  the  notice  published  in 
the  Federal  Register  dated  September 
25,  2002.  67  FR  60260,  make  the 
following  corrections: 

On  page  60260,  under  ADDRESSES  the 
location  of  the  Advisory  Board  Meeting 
has  changed  to:  US  Department  of 
Education,  400  Maryland  Avenue,  SW., 
Secretary  of  Education's  Conference 
Room  7W10.  Washington,  DC  20202.  On 
page  60260,  under  FOR  FURTHER 
INFORMATION  CONTACT,  please  contact 
Rebecca  Haynes  at  202-205-5119  in 
order  to  be  escorted  in  the  U.S. 
Department  of  Education  building. 
FOR  FURTHER  INFORMATION  CONTACT: 
Shelly  Coles.  Executive  Assistant, 
National  Institute  for  Literacy,  1775  I 
Street,  NW.,  Suite  730,  Washington.  DC 
20006.  Telephone  nxmiber  (202)  233- 
2027,  e-mail  scoles@nifl.gov. 

Dated:  September  26,  2002. 
Sharyn  M  Abbott, 

Executive  Officer. 

[FR  Doc.  02-24962  Filed  9-30-02;  8:45  am) 

BOiJNG  COOE  60S5-01-M 


NATIONAL  SaENCE  FOUNDATION 

Proposal  Review  Panel  for 
Engineering:  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 


463,  as  amended)  the  National  Science 
Foimdation  annoimces  the  following 
meeting. 

Name  and  Committee  Code:  Proposal 
Review  Panel  Engineering  (#11 70). 

Date  and  Time:  October  17,  2002,  8:30 
a.m.-5  p.m.;  October  18.  2002.  8:30  a.m.-12 
p.m. 

Place:  National  Science  Foundation.  4i01 
Wilson  Boulevard.  Arlington,  VA  22230. 
Stafford  II.  Room  555. 

Type  of  Meeting:  Open. 

Contact  Person:  Dr.  Elbert  L.  Marsh. 
Deputy  Assistant  Director  for  Engineering. 
National  Science  Foundation.  Suite  505. 
4201  Wilson  Boulevard.  Arlington.  VA 
22230;  Telephone:  (703)  292-4609.  If  you  are 
attending  the  meeting  and  need  access  to  the 
NSF  building,  please  contact  Maxine  Byrd  at 
703-292-4601  or  at  mbyrd@nsf.gov  so  fiiat 
your  name  can  be  added  to  the  building 
access  list. 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Purpose  of  Meeting:  To  provide  advice, 
recommendations  and  counsel  on  major  goals 
and  policies  pertaining  to  Engineering 
programs  and  activities. 

Agenda:  The  principal  focus  of  the 
forthcoming  meeting  will  be  on  strategic 
issues,  both  for  the  Directorate  and  the 
Foundation  as  a  whole.  The  Committee  will 
also  address  matters  relating  to  the  future  of 
the  engineering  profession,  and  engineering 
education. 

Dated:  September  24.  2002. 
Susanne  Bolton, 

Committee  Management  Officer. 

[FR  Doc.  02-24823  Filed  9-30-02;  8:45  am] 

BILUNG  COOE  7S5S-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Committee  for  Environmental 
Research  and  Education;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Advisory  Committee  for 
Environmental  Research  and  Education 
(9487). 

Dates;  October  16,  2002,  8:30  a.m. — 4:30 
p.m.  and  October  17,  9  a.m.— 2:30  p.m. 

Place:  Stafford  I,  Room  1235.  National 
Science  Foundation,  4201  Wilson  Blvd., 
Arlington.  VA. 

Type  of  Meeting:  Open. 

Contact  Person:  Dr.  Margaret  Cavanaugh, 
Office  of  the  Director.  National  Science 
Foundation.  Suite  1205. 4201  Wilson  Blvd. 
Arlington.  Virginia  22230.  Phone  703-292- 
8002. 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Purpose  of  Meeting:  To  provide  advice, 
recommendations,  and  oversight  concerning 
support  for  environmental  research  and 
education. 
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Agenda: 

October  16 — ^Discussion  of  the  10-year 
Agenda  for  Environmental  Research  and 
Education.  Update  on  recent  NSF 
environmental  activities.  Panel 
presentations  and  discussion  of 
Environmental  Cyberinfi-astructiu«. 

October  17 — Discussion  of  developments  in 
freshwater  resources.  AC-ERE  task  group 
meetings  and  reports.  Meeting  with  the 
Deputy  Director. 

Dated:  September  24,  2002. 
Susanne  Bolton, 
Committee  Management  Officer. 
[FR  Doc.  02-24822  Filed  9-30-02;  8:45  am] 
MLUNQCOOE  7556-01-M 


NATIONAL  TRANSPORTATION 
SAFETY  BOARD 

Sunshine  Act  Meeting 

TIME  AND  PLACE:  9:30  a.m.,  Tuesday. 

October  8,  2002. 

PLACE:  NTSB  Conference  Center,  429 

LTniant  Plaza.  SW.,  Washington.  DC 

20594. 

STATUS:  The  one  Item  is  open  to  the 

public. 

MATTER  TO  BE  CONSIDERED: 

7264A    Pipeline  Accident  Report — 
Pipeline  Rupture  and  Subsequent  Fire 
in  Bellingham,  Washington,  on  June  10, 
1999. 

New  Media  Contact;  Telephone:  (202) 
314-6100. 

Individuals  requesting  specific 
accommodations  should  contact  Ms. 
Carolyn  Dargan  (202)  314-6305  by 
Friday,  October  4,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vicky  D'Onofrio.  (202)  314-6410. 

Dated:  September  27.  2002. 
Vicky  D'Onofrio, 
Federal  Register  Liaison  Officer. 
[FR  Doc.  02-24999  Filed  9-27-02;  8:45  am] 
BILUNO  COOE  7S33-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[IA-02-017] 

Perry  M.  Beale;  Order  Prohibiting 
Involvement  in  NRC-Ucensed 
ActWMes  (Effective  Immediately) 

Perry  M.  Beale,  a  consultant  in  the 
field  of  health  physics,  provided 
consulting  services  to  City  Hospital  in 
Martinsburg,  West  Virginia,  Warren 
Memorial  Hospital  in  Front  Royal, 
Virginia,  Culpeper  Memorial  Hospital  in 
Culpeper,  Virginia,  Fauquier  Hospital  in 
Warrenton,  Virginia,  and  Prince  William 
Hospital  in  Manassas,  Virginia  (Licensee 


or  Licensees).  City  Hospital  holds 
License  No.  47-15501-01  issued  by  the 
Nuclear  Regulatory  Commission  (NRC 
or  Commission)  pursuant  to  10  CFR  part 
35,  last  amended  on  June  25,  2001. 
Warren  Memorial  Hospital  holds 
License  No.  45-19566-01  issued  by  the 
NRC  pursuant  to  10  CFR  part  35  on 
January  12, 1981,  and  last  amended  on 
October  12,  2001.  Culpeper  Memorial 
Hospital  holds  License  No.  45-23040- 
01  issued  by  the  NRC  pursuant  to  10 
CFR  part  35  on  September  19, 1984,  and 
last  amended  on  June  12,  2002. 
Fauquier  Hospital  holds  License  No. 
45-19484-01  issued  by  the  NRC 
pursuant  to  10  CFR  part  35  on 
November  20, 1980  and  last  amended 
on  August  2,  2001.  Prince  William 
Hospital  holds  License  No.  45-19485- 
01  issued  by  the  NRC  pursuant  to  10 
CFR  part  35  on  October  27. 1980,  and 
last  amended  on  October  12,  2001.  The 
licenses  for  each  Licensee  authorize  the 
medical  use  of  byproduct  material  in 
accordance  with  Uie  conditions 
specified  therein. 

In  March  2001,  NRC  inspections  of 
licensed  activities  were  conducted  at 
City  Hospital  and  Warren  Memorial 
Hospital,  and  an  in-office  review  was 
conducted  of  the  Culpeper  Memorial 
Hospital  license  file.  Based  on  the 
resiUts  of  the  inspections  and  in-office 
review,  the  NRC's  Office  of 
Investigations  (01)  initiated  an 
investigation  in  April  2001,  to  review 
the  circumstances  surrounding  the 
potential  falsification  of  xenon  gas 
clearance  rate  calculations,  and  dose 
calibrator  accuracy  evaluations.  Xenon 
gas  clearance  rate  calculations,  required 
by  10  CFR  35.205(c),  determine  the 
amotmt  of  time  that  would  be  needed  to 
clear  accidentally  spilled  radioactive 
xenon  gas  from  rooms  where  it  was  to 
be  used.  Dose  calibrator  accuracy  tests, 
required  by  10  CFR  35.50(b)(2),  compare 
a  known  radiation  activity  to  that 
measured  by  the  calibrator.  Mr.  Beale 
had  provided  consulting  services  to 
each  of  the  licensed  focUities  with 
respect  to  the  foregoing  ctdculations  and 
eviduations.  On  March  27,  2002. 01 
completed  its  review  of  the  matter.  A 
predecisional  enforcement  conference 
was  held  between  the  NRC  Sta^  and  Mr. 
Beale  on  July  15,  2002.  to  discuss  these 
matters. 

Mr.  Beale  admitted  that  he  had 
knowingly  prepared  and  submitted 
inacairate  xenon  gas  clearance  rate 
calculations  to  City  Hospital,  Warren 
Memorial  Hospital  and  Culpeper 
Memorial  Hospital,  and  had  loiowingly 
prepared  and  submitted  inaccurate  dose 
calibrator  acctiracy  evaluations  to 
Culpeper  Memorial  Hospital. 
Specifically,  Mr.  Beale  submitted 


numerous  reports  to  City  Hospital,^  to 
Warren  Memorial  Hospital,^  and  to 
Culpeper  Memorial  Hospital,^  stating 
that  he  had  calculated  xenon  gas 
clearance  rates  according  to  the 
procedure  specified  in  Appendix  O  to 
NRC  Regulatory  Guide  10.8.  "Guide  for 
the  Preparation  of  Applications  for 
Medical  Use  Programs."  The  reports 
stated  that  the  rooms  in  question  at  the 
three  hospitals  all  had  the  same  volume 
of  0.697  X  107  ml,  although  in  fact  they 
each  had  different  volumes.  The  reports 
further  stated  that  all  rooms  at  the  three 
hospitals  had  a  total  room  air  exhaust 
rate  of  1.5  x  10^  ml  per  minute,  although 
Mr.  Beale  did  not  measure  or  calculate 
that  value.  Although  the  values 
purportedly  used  to  make  the 
calculations  were  the  same,  reported 
calculated  xenon  gas  clearance  rates 
varied.  Mr.  Beale  told  OI  investigators 
and  NRC  Staff,  that  in  fact  he  had 
measured  airflows  into  and  out  of  the 
rooms  at  each  of  the  three  hospitals  to 
determine  that  the  rooms  were  tmder 
negative  pressure,  performed  no 
calculations,  and  then  "guessed"  the 
clearance  rates.  In  addition,  Mr.  Beale 
admitted  that  on  a  day  after  May  6, 
1999,  he  had  generated  three  dose 
calibrator  accuracy  evaluation  reports 
for  Culpeper  Memorial  Hospital  dated 
May  16, 1998,  December  10, 1998,  and 
May  6, 1999.  Mr.  Beale  stated  that  he 
had  used  published  decay  tables  to 
determine  the  remaining  activity  in  a 
calibration  source,  but  the  values  he 
reported  were  markedly  inconsistent 
with  the  values  which  would  have  been 
determined  using  published  decay 
tables.*  Mr.  Beale  submitted  a  report  to 
Culpeper  Memorial  Hospital  of  a  dose 
calibrator  accuracy  evaluation,  which  he 
piuportedly  performed  on  April  25, 
1997,  for  a  Cobalt-57  source.  Serial  No. 
559186-9,  which  was  certified  as  having 
been  initially  calibrated  by  the 
manufact\irer  on  November  1, 1997.  Mr. 
Beale  could  not  explain  these 
inaccuracies.  Records  of  xenon 
clearance  rate  calculations  and  dose 
calibrator  evaluations  are  required  to  be 
maintained  by  10  CFR  35.205(d)  and  10 
CFR  35.50(e),  respectively.  These 
records  are  material  to  the  NRC  in  that 
they  are  relied  upon  to  demonstrate  the 
Licensees'  compliance  with  10  CFR 


<  Dated  February  6,  1998.  August  7.  1998. 
February  5,  1999,  August  2,  1099,  February  4.  2000. 
August  24.  2000,  and  February  21.  2002. 

'Dated  )anuary  8.  1999.  )uly  14.  1999.  January  7. 
2000.  January  11.  2000,  July  7,  2000.  and  July  12. 
2000. 

'Dated  May  14,  1998.  November  12,  1998,  May 
3, 1999.  November  19.  1999,  and  April  22,  200. 

*For  May  6, 1999,  1.58  millicuries  versus  1.37 
miUicuries.  For  December  10.  1998.  2.6S  millicuriaa 
versus  1.99  miUicuries.  For  May  16,  1998. 1.1 
millicuriaa  vertiu  3.34  miUicuries. 
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35.205(c)  and  10  CFR  35.50(b)(2).  which 
require  the  performance  of  xenon 
clearance  rate  calculations  and  dose 
calibrator  evaluations,  respectively. 
-  In  addition,  Mr.  Beale  admitted  at  the 
predecisional  enforcement  conference 
that  inaccurate  information  regarding 
his  educational  background  and 
professional  qualifications  had  been 
provided  to  Culpeper  Memorial 
Hospital.  Specifically,  Mr.  Beale's 
resume  indicated  that  he  had  received  a 
Master  of  Science  Degree  in  Radiologic 
Technology,  Nuclear  Medicine, 
Radiological  Physics  from  the 
University  of  Virginia  and  that  he  had 
been  certified  by  the  American  Board  of 
Radiology  (ABR)  in  Radiological 
Physics.  Mr.  Beale  also  acknowledged 
that  a  certificate  purportedly  issued  by 
the  ABR  indicated  that  he  was  certified 
in  Radiological  Physics.  Mr.  Beale  stated 
at  the  predecisional  enforcement 
conference  that,  in  fact,  he  does  not 
possess  a  Master  Degree  from  the 
University  of  Virginia  and  has  not 
received  ABR  certification.  Based  on  a 
written  request  from  Culpeper  Memorial 
Hospital  dated  December  19, 1995.  the 
NRC  amended  Culpeper  Memorial 
Hospital's  license  to  name  Mr.  Beale  as 
alternate  RSO  by  Amendment  No.  10, 
dated  December  22,  1995.  The  request 
from  Culpeper  Memorial  Hospital 
included  Mr.  Beale's  inaccurate  resume. 
In  addition,  based  on  a  written  request 
from  Culpeper  Memorial  Hospital  dated 
July  23, 1996.  the  NRC  amended  the 
license  to  name  Mr.  Beale  as  RSO  by 
Amendment  No.  11,  dated  August  7, 
1996.  The  request  included  Mr.  Beale's 
inaccurate  resume  and  a  copy  of  the 
purported  ABR  certificate.  "The 
inaccurate  resume  information  and 
purported  ABR  certificate  were  material 
to  the  NRC  because  they  were  relevant 
to  Mr.  Beale's  qualifications  to  be 
named  an  alternate  RSO  and  an  RSO  on 
the  Culpeper  Hospital  Memorial  license. 

After  the  predecisional  enforcement 
conference,  NRC  staff  conducted 
inspections  from  July  31  through  August 
2,  2002,  at  Fauquier  Hospital,  Culpeper 
Memorial  Hospital  and  Prince  William 
Hospital,  hospitals  which  used  the 
considting  services  of  Perry  M.  Beale. 
Mr.  Beale  contracted  with  the  hospital 
to  provide  reviews  of  their  radiation 
safety  programs  and  to  participate  in 
Radiation  Safety  Committee  activities. 
Mr.  Beale  also  performed  xenon 
clearance  rate  calculations,  leak  tests, 
dose  calibrator  tests  (including  decay 
correction  calculations)  for  the 
hospitals,  and  undertook  to  have  the 
licensees'  survey  instruments  calibrated 
by  a  calibration  vendor  at  the 
appropriate  frequency.  The  inspections 
revealed  that  xenon  clearance  rate 


calculations  prepared  by  Mr.  Beale  for 
the  three  hospitals  were  similar  to  those 
he  had  prepared  for  City  Hospital  and 
Warren  Memorial  Hospital  and  which 
had  been  examined  during  the  OI 
investigation.  Specifically,  the  input 
values  for  the  calcidations  were  the 
same,  and  the  forms  Mr.  Beale  provided 
to  the  three  hospitals  stated  that  his 
xenon  gas  clearance  rate  calculations 
were  performed  according  to  the 
procedure  specified  in  Appendix  O  to 
NRC  Regulatory  Guide  10.8,  "Guide  for 
the  Prepeu^tion  of  Applications  for 
Medical  Use  Programs."  The  clearance 
rates  calculated  by  Mr.  Beale,  however, 
were  different  from  those  that  would 
have  been  calculated  if  the  formula 
specified  by  Regulatory  Guide  10.8  had 
been  used.  Records  of  xenon  clearance 
rate  calculations  are  required  to  be 
maintained  by  10  CFR  35.205(d),  and 
are  material  to  the  NRC  in  that  they  are 
relied  upon  to  demonstrate  the 
Licensee's  compliance  with  10  CFR 
35.205(c),  which  requires  the 
performance  of  xenon  clearance  rate 
calculations. 

Also,  during  the  inspection  at  Prince 
William  Hospital,  a  survey  instrument 
that  was  used  to  perform  activities 
required  by  regulation  was  observed  to 
have  an  overdue  calibration  sticker. 
When  questioned  about  this,  the 
licensee  representative  presented  a 
current  calibration  certificate  which 
showed  that  the  instnmient  had  been 
calibrated  within  the  past  several 
months.  As  part  of  his  consultant 
activities  for  the  hospitals,  Mr.  Beale 
was  to  pick  up  their  instruments  prior 
to  the  calibration  due  date  and  send 
them  to  RSO,  Inc.  for  calibration.  After 
calibration,  Mr.  Beale  was  to  return  the 
instruments  to  the  licensees  with  a 
current  calibration  certificate  and 
calibration  sticker.  The  calibration 
certificate  which  Prince  William 
Hospital  provided  stated  that  RSO,  Inc. 
had  calibrated  the  instrument  on  May  7, 
2002.  The  RSO,  Inc.  representative, 
whose  name  appeared  on  the  certificate 
as  the  individual  who  had  performed 
the  calibration,  advised  NRC  inspection 
staff  that  according  to  RSO,  Inc.  records, 
no  instrument  bearing  the  serial  number 
referenced  on  the  calibration  certificate 
for  Prince  William  Hospital  (#119312) 
had  been  calibrated  by  RSO,  Inc.  for 
several  years.  The  RSO,  Inc. 
representative  further  advised  that  the 
RSO,  Inc.  order  number  referenced  on 
the  calibration  certificate  supplied  by 
Prince  William  Hospital  (#2118)  was  in 
fact  for  Culpeper  Memorial  Hospital. 
Comparison  of  the  Prince  William 
Hospital  calibration  certificate  to  the 
calibration  certificates  obtained  from 


Culpeper  Memorial  Hospital  and 
Fauquier  Hospital  demonstrates  that  the 
calibration  data,  order/tracking 
nimibers,  and  probe  serial  numbers 
were  identical  for  all  three  hospitals. 
Based  on  the  above,  the  NRC  concludes 
that  Mr.  Beale  did  not  calibrate  a 
radiation  survey  instrument  for  Prince 
^William  Hospital  at  the  required 
fr^uency,  and  that  Mr.  Beale 
deliberately  provided  inaccurate 
information  to  Prince  William  Hospital 
to  conceal  his  failure  to  calibrate  the 
instrument.  Licensees  are  required  to 
note  on  the  survey  instrument  the  date 
of  calibration  and  the  apparent  exposure 
rate  fivm  a  dedicated  check  source,  and 
to  retain  calibration  records  by  10  CFR 
35.51(a)(3)  and  (d).  These  records  are 
material  to  the  NRC  in  that  they  are 
relied  upon  to  demonstrate  the 
Licensee's  compliance  with  10  CFR 
35.51(a),  which  requires  calibration  of 
survey  instruments.  Moreover,  the 
calibration  certificate  which  Mr.  Beale 
supplied  to  Prince  William  Hospital 
certifies  that  the  instrument  had  been  -, 
calibrated  on  May  7.  2002, 
approximately  one  year  after  Mr.  Beale's 
interview  with  NRC's  OI.  During  that 
interview,  the  Commission's  regulation 
requiring  complete  and  accurate 
information  and  the  deliberately 
inaccurate  xenon  clearance  rate 
calculations  and  dose  calibrator 
evaluations  which  Mr.  Beale  had 
submitted  to  City  Hospital,  Warren 
Memorial  Hospital  and  Culpeper 
Memorial  Hospital  were  discussed  at 
length. 

Based  on  the  above,  it  appears  that 
Perry  M.  Beale  has  engaged  in  deliberate 
misconduct  in  violation  of  10  CFR 
30.10(a)(1)  in  that  he  caused  City 
Hospitcd.  Warren  Memorial  Hospital, 
Culpeper  Memorial  Hospital,  Fauquier 
Hospital,  and  Prince  William  Hospital 
to  be  in  violation  of  10  CFR  35.205  and 
10  CFR  30.9.  It  also  appears  that  Mr. 
Beale  engaged  in  deliberate  misconduct 
in  that  he  caused  Culpeper  Hospital  to 
be  in  violation  of  10  CFR  35.50  and  10 
CFR  30.9,  and  caused  Prince  WiUiam 
Hospital  to  be  in  violation  of  10  CFR 
35.51  and  30.9.  It  further  appears  that 
Perry  M.  Beale  has  engaged  in  deliberate 
misconduct  in  violation  of  10  CFR 
30.10(a)(2)  by  providing  to  Culpeper 
Memorial  Hospital  information 
regarding  his  educational  and 
professional  qualifications  that  he  knew 
to  be  incomplete  or  inaccurate  in  some 
respect  material  to  the  NRC.  The  NRC 
must  be  able  to  rely  on  its  Licensees  and 
their  employees,  including  consultants, 
to  comply  with  NRC  requirements, 
including  the  requirement  to  provide 
complete  and  accurate  information  in 
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■^    all  material  respects.  Mr.  Beale's 
deliberate  misconduct,  including 
falsification  of  records  related  to  his 
qualifications  to  be  named  a  Radiation 
Safety  Officer  (RSO)  and  to  licensees' 
compliance  with  regxdatory 
requirements,  especially  continued 
falsification  of  records  after  being 
interviewed  by  OI  concerning  his 
falsification  of  records,  raises  serious 
concerns  regarding  his  trustworthiness 
and  reliability,  and  call  into  question 
his  willingness  to  comply  widi  NRC 
requirements,  including  the  requirement 
to  provide  complete  and  accurate 
information  to  the  NRC  and  to  entities 
who  perform  NRC-licensed  activities. 

Consequently,  I  lack  the  requisite 
reasonable  assurance  that  licensed 
activities  can  be  conducted  in 
compliance  with  the  Commission's 
requirements  and  that  the  health  and 
safety  of  the  public  would  be  protected 
if  Perry  M.  Beale  were  permitted  at  this 
time  to  be  involved  in  NRC-licensed 
activities.  Therefore,  the  public  health, 
safety  and  interest  require  that  Perry  M. 
Beede  be  prohibited  from  any 
involvement  in  NRC-licensed  activities 
for  a  period  of  three  years  frY)m  the  date 
of  this  Order.  Additionally,  Mr.  Beale  is 
required  to  notify  the  NRC  of  his  first 
employment  in  NRC-licensed  activities 
following  the  prohibition  period,  and 
provide  documentation  of  his 
qualifications  to  fill  that  position. 
Furthermore,  pursuant  to  10  CFR  2.202, 
I  find  that  the  significance  of  Mr.  Beale's 
conduct  described  above  is  such  that  the 
public  health,  safety  and  interest  require 
that  this  Order  be  immediately  effective. 
Accordingly,  pursuant  to  sections  81, 
161b,  161i,  1610, 182  and  186  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
and  the  Commission's  regulations  in  10 
CFR  2.202, 10  CFR  30.10,  and  10  CFR 
150.20,  it  is  hereby  ordered,  effective 
immediately,  that: 

1.  Perry  M.  Beale  is  prohibited  for 
three  years  from  the  date  of  this  Order 
from  engaging  in  NRC-licensed 
activities.  NRC-licensed  activities  are 
those  activities  that  are  conducted 
pursuant  to  a  specific  or  general  license 
issued  by  the  NRC,  including,  but  not 
limited  to,  those  activities  of  Agreement 
State  licensees  conducted  pursuant  to 
the  authority  granted  by  10  CFR  150.20. 

2.  If  Perry  M.  Beale  is  currently 
involved  with  another  licensee  in  NRC- 
licensed  activities,  he  must  immediately 
cease  those  activities,  and  inform  the 
NRC  of  the  name,  address  and  telephone 
number  of  the  employer,  and  provide  a 
copy  of  this  Order  to  the  employer. 

3.  After  completion  of  the  term 
specified  in  Paragraph  IV.  1  above,  Perry 
M.  Beale  shall,  at  least  20  days  before 
resuming  participation  in  NRC-licensed 


activities  (as  a  Consultant  to,  Radiation 
Safety  Officer  for.  or  employee  of.  an 
NRC  licensee,  or  in  any  other  capacity), 
provide  notice  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555,  of 
the  names,  addresses,  and  telephone 
numbers  of  the  employers  or  entities  for 
whom  he  is,  or  will  be,  involved  in 
NRC-licensed  activities.  In  the 
notification.  Perry  M.  Beale  shall 
include  his  qualifications  to  participate 
in  NRC  licensed  activities  (as 
appropriate),  a  statement  of  his 
commitment  to  compliance  with 
regulatory  requirements,  and  provide  a 
basis  for  why  the  Commission  should 
have  confidence  that  he  will  now 
comply  with  applicable  NRC 
requirements. 

The  Director,  OE,  may.  in  writing, 
relax  or  rescind  any  of  die  above 
commitments  upon  demonstration  by 
Perry  M.  Beale  of  good  cause. 

In  accordance  with  10  CFR  2.202. 
Perry  M.  Beale  must,  and  any  other 
person  adversely  affected  by  this  Order 
may,  submit  an  answer  to  this  Order, 
and  may  request  a  hearing  on  this 
Order,  within  20  days  of  the  date  of  this 
Order.  Where  good  cause  is  shown, 
consideration  will  be  given  to  extending 
the  time  to  request  a  hearing.  A  request 
for  extension  of  time  in  which  to  request 
a  hearing  must  be  made  in  writing  to  the 
Director,  Office  of  Enforcement,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  and  include  a 
statement  of  good  cause  for  the 
extension.  Unless  the  answer  consents 
to  this  Order,  the  answer  shall,  in 
writing  and  under  oath  or  affirmation, 
specifically  admit  or  deny  each 
allegation  or  charge  made  in  this  Order 
and  shall  set  forth  the  matters  of  fact 
and  law  on  which  Perry  M.  Beale  or 
other  person  adversely  affected  relies 
and  the  reasons  as  to  why  the  Order 
should  not  have  been  issued.  Any 
answer  or  request  for  a  hearing  shall  be 
submitted  to  the  Secretary.  U.S.  Nuclear 
Regulatory  Commission.  ATTN; 
Rulemakings  and  Adjudications  Staff, 
Washington,  DC  20555.  Copies  also 
shall  be  sent  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555,  to 
the  Deputy  Assistant  General  Coimsel 
for  Enforcement,  and  to  the  Director, 
Office  of  Nuclear  Materials  Safety  and 
Safeguards,  at  the  same  address,  to  the 
Regional  Administrator,  NRC  Region  II, 
61  Forsyth  Street,  SW.,  Suite  23T85, 
Atlanta,  Georgia,  30303-8931,  and  to 
Perry  M.  Beale  if  the  hearing  request  is 
by  a  person  other  than  Mr.  Beale. 
Because  of  continuing  disruptions  in 
delivery  of  mail  to  United  States 
Government  offices,  it  is  requested  that 


any  request  for  hearing  be  transmitted  to 
the  Secretary  for  the  Commission  either 
by  means  of  facsimile  transmission  to 
301-415-1101  or  by  e-mail  to 
hearingdocket&nrc.gov  and  also  to  the 
Office  of  the  General  Counsel  either  by 
means  of  facsimile  transmission  to  301- 
415-3725  or  by  e-mail  to 
OGCMailCentei9nrc.gov.  If  a  person 
other  than  Perry  M.  Beale  requests  a 
hearing,  that  person  shall  set  forth  with 
particularity  the  maimer  in  which  his  or 
her  interest  is  adversely  affected  by  this 
Order  and  shall  address  the  criteria  set 
forth  in  10  CFR  2.714(d).'' 

If  a  hearing  is  requested  by  Perry  M. 
Beale  or  a  person  whose  interest  is 
adversely  affected,  the  Commission  will 
issue  an  Order  designating  the  time  and 
place  of  any  hearing.  If  a  hearing  is  held, 
the  issue  to  be  considered  at  such 
hearing  shall  be  whether  this  Order 
should  be  sustained. 

Pursuant  to  10  CFR  2.202(c)(2)(i), 
Perry  M.  Beale  may,  in  addition  to 
demanding  a  hearing,  at  the  time  the 
answer  is  filed  or  sooner,  move  the 
presiding  officer  to  set  aside  the 
immediate  effectiveness  of  the  Order  on 
the  ground  that  the  Order,  Including  the 
need  for  inamediate  effectiveness,  is  not 
based  on  adequate  evidence  but  on  mere 
suspicion,  unfounded  allegations,  or 
error. 

In  the  absence  of  any  request  for 
hearing,  or  written  approval  of  an 
extension  of  time  in  which  to  request  a 
hearing,  the  provisions  specified  in 
Section  IV  above  shall  be  final  20  days 
from  the  date  of  this  Order  without 
further  order  or  proceedings.  If  an 
extension  of  time  for  requesting  a 
hearing  has  been  approved,  the 
provisions  specified  in  Section  IV  shall 
be  final  when  the  extension  expires  if  a 
hearing  request  has  not  been  received.  A 
Request  for  hearing  shall  not  stay  the 
immediate  effectiveness  of  this  order. 


'  The  most  recent  version  of  Title  10  of  the  Code 
of  Federal  Regulations,  published  in  January  2002. 
inadvertently  omitted  the  last  sentence  of  10  CFR 
2.714(d)  and  subparagraphs  (d)(1)  and  (d)(2). 
regarding  the  criteria  for  intervention  and 
contentions.  Those  provisions  are  extant  and  atill 
applicable  to  petitions  to  inlarvene.  Thoae 

provisions  are  as  follows: such  ruling  body 

or  officer  shall,  in  ruling  on—  (1)  A  petition  for 
leave  to  Intervene  or  a  request  for  hearing,  considar 
the  following  factors.  arooi\g  other  things:  (i)  The 
nature  of  the  petitioner's  right  under  the  Act  to  b« 
made  a  party  to  the  proceeding,  (ii)  The  nature  and 
extent  of  the  petitioner's  property,  financial,  or 
other  interest  in  the  proceeding  (iii)  The  possible 
effect  of  any  order  that  may  be  entered  in  the 
proceeding  on  the  petitioner's  interest.  (2)  The 
admissibility  of  a  contention,  refute  to  admit  a 
contention  if:  (i)  The  contention  and  supporting 
material  fail  to  satisfy  the  requiremenu  of 
paragraph  (b)(2)  of  this  section:  or  (ii)  The 
contention,  if  proven,  would  be  of  no  conseauenoe 
in  the  proceeding  because  it  would  not  entitle 
petitioner  to  relief," 
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Dated  this  23rd  day  of  September  2002. 

For  the  Nuclear  Regulatory  Commission. 
Carl  I.  Paperiello, 

Deputy  Executive  Director  for  Materials, 
Research  and  State  Programs. 
[FR  Doc.  02-24942  Filed  9-30-02;  8:45  am] 
BNJJNG  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Notice  of  Intent  To  Establish  Peer 
Review  Committee  for  Source  Term 
Modeling 

agency:  U.S.  Nuclear  Regulatory 
Commission. 

ACTION:  This  notice  is  to  announce  the 
NRC  intends  to  establish  a  new  advisory 
committee. 

SUPPLEMENTARY  INFORMATION:  The  U.  S. 
Nuclear  Regulatory  Commission  (NRC) 
is  planning  to  charter  a  new  advisory 
committee.  This  action  is  being  taken  in 
accordance  with  the  Federal  Advisory 
Committee  Act.  after  consultation  with 
the  Committee  Management  Secretariat, 
General  Services  Administration.  The 
committee,  to  designated  as  the  Peer 
Review  Committee  for  Source  Term 
Modeling  (PRCSTM).  will  develop 
guidance  documents  that  will  assist  the 
NRC  in  evaluating  the  impact  of  specific 
terrorist  activities  targeted  at  a  range  of 
spent  fuel  storage  casks  and  radioactive 
material  (RAM)  transport  packages, 
including  spent  fuel.  The  committee 
will  be  composed  of  individuals  with 
expertise  in  structural,  nuclear,  and 
thermal  engineering,  fuel  performance 
and  soiu'ce  term  evaluations, 
consequence  analyses,  weapons  and 
explosives,  and  transportation  of 
radioactive  material.  The  committee 
will  define  evaluation  criteria,  develop 
the  methodology,  evaluate  the  scenarios, 
and  write  the  guidance  dociunents 
based  on  previous  and  current  studies 
and  experiments,  and  the  expertise  of 
the  individu£ds  on  the  panel.  The 
resulting  guidance  documents  will  be 
based  on  the  qualitative  judgments  of 
the  panel.  ] 

For  Further  Information  Please 
Contact:  Elaine  Keegan  (301)  415-8517 
or  Charles  faterrante  (301)  415-3967. 
U.S.  Nuclear  Regulatory  Commission.    . 
Washington,  DC  20555. 

Dated:  September  25,  2002. 
Andrew  L.  Bates. 

Federal  Advisory  Committee ,  Management 
Officer. 
(FR  Doc.  02-24941  Filed  9-30-02:  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act  Meeting 

DATE:  Weeks  of  September  30.  October 

7.  14.  21.  28.  November  4,  2002. 

PUkCE:  Commissioners'  Conference 

Room,  11555  Rockville  Pike,  Rockville, 

Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  September  30,  2002 

Tuesday,  October  1,  2002 

9:25  a.m. 
Affirmation  Session  (Public  Meeting) 

a.  Private  Fuel  Storage  (Independent 
Spent  Fuel  Storage  Installation) 
Docket  No.  72-22-ISFSI;  Review  of 
LBP-02-08.  consideration  under 
NEPA  of  environmental  justice 
issues 

b.  International  Uranium  (USA) 
Corporation  (White  Mesa  Uranium 
Mill)  (MLA-10/Maywood  material) 
Appeal  of  LBP-02-12 

9:30  a.m. 
Briefing  on  Decommissioning 
Activities  and  Status  (Public 
Meeting)  (Contact:  John  Buckley. 
301-415-6607) 
This  meeting  will  be  webcast  live  at 
the  Web  address:  http://www.nTC.gov. 

Wednesday,  October  2,  2002 

10  a.m. 
Briefing  on  Strategic  Workforce 
Planning  and  Hiunan  Capital 
Initiatives  (Closed — Ex.  2) 

Week  of  October  7,  2002— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  October  7.  2002. 

Week  of  October  14,  2002— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  October  14.  2002. 

Week  of  October  21,  2002— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  October  21.  2002. 

Week  of  October  28,  2002— Tentative 

Wednesday.  October  30,  2002 

2  p.m. 
Discussion  of  Security  Issues 
(Closed— Ex.  1  &  9) 

Thursday.  October  31.  2002  , 

9:25  a.m. 
Affirmation  Session  (Public  Meeting) 
(If  needed) 
9:30  a.m. 
Briefing  on  EEO  Program  (Public 
Meeting) 

Week  of  November  4,  2002— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  November  4,  2002. 


The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (recording)— (301)  415-1292. 
Contact  person  for  more  information:  R. 
Michelle  SchroU  (301)  415-1662. 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
at:  http://www.nrc.gov/what-we-do/ 
policy-making/schedule.html. 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  the  distribution,  please 
contact  the  Office  of  the  Secretary. 
Washington.  DC  20555  (301-415-1969). 
In  addition,  distribution  of  this  meeting 
notice  over  the  Internet  system  is 
available.  If  you  are  Interested  in 
receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  dlcw@nrc.gov. 

£)ated:  September  26,  2002. 
R.  Michelle  Schroll. 

Acting  Technical  Coordinator,  Office  of  the 
Secretary. 

[FR  Doc.  02-25066  Filed  9-27-02;  2:26  pm) 
BIUING  CODE  7590-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Biweekly  Notice;  Applications  and 
Amendments  to  Facility  Operating 
Licenses  Involving  No  Significant 
Hazards  Considerations 

L  Background 

Pursuant  to  Public  Law  97-415.  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Commission  or  NRC  staff)  is 
publishing  this  regular  biweekly  notice. 
Public  Law  97-415  revised  section  189 
of  the  Atomic  Energy  Act  of  1954,  as 
amended  (the  Act),  to  require  the 
Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from,  September 
6,  2002.  through  September  19.  2002. 
The  last  biweekly  notice  was  published 
on  September  17,  2992  (67  FR  58635). 
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Notice  of  Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideratien  Determination, 
and  Opportunity  for  a  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50.92,  this  means  that  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated:  or  (2)  - 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Conunission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
foiltue  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportunity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief.  Rules  and 
Directives  Branch.  Division  of 
Administrative  Services.  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001.  and  should  cite  the  publication 
date  and  page  nimiber  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D22.  Two 
White  Flint  North,  11545  Rockville 
Pike,  Rockville,  Maryland,  bom  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  comments  received 
may  be  examined  at  the  Commission's 


Public  Doaunent  Room  (PDR),  located 
at  One  White  Flint  North.  11555 
Rockville  Pike  (first  floor).  Rockville. 
Maryland.  The  filing  of  requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  is  discussed  below. 

By  October  31.  2002.  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  fecility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714,* 
which  is  available  at  the  Commission's 
PDR.  located  at  One  White  Flint  North, 
11555  Rockville  Pike  (first  floor), 
Rockville.  Maryland.  Publicly  available 
records  will  be  accessible  from  the 
Agencywide  Documents  Access  and 
Management  System's  (ADAMS)  Public 
Electronic  Reading  Room  on  the  Internet 
at  the  NRC  web  site,  http:// 
www.nrc.gov/reading-rm/doc- 
collections/cfr/.  If  a  request  for  a  hearing 
or  petition  for  leave  to  intervene  is  filed 
by  the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Conunission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  a  hearing  or  an  appropriate 
order. 


>  1.  The  most  recent  version  of  Title  10  of  the 
Code  of  Federal  Regulations,  published  lanuary  1, 
2002,  inadvertently  omitted  the  last  sentence  of  10 
CFR-2.7l4(d)  and  subparagraphs  (d)(1)  and  (2), 
regarding  petitions  to  intervene  and  contentions. 
Those  provisions  are  extant  and  still  applicable  to 
petitions  to  intervene.  Those  provisions  are  as 
follows:  "In  all  other  circumstances,  such  ruling 
body  or  officer  shall,  in  ruling  on — 

(1)  A  petition  for  leave  to  intervene  or  a  request 
for  hearing,  consider  the  fallowing  factors,  among 
other  things: 

(i)  The  nature  of  the  petitioner's  right  under  the 
Act  to  be  made  a  party  to  the  proceeding. 

(ii)  The  nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in  the 
proceeding. 

(iii)  The  possible  effect  of  any  order  that  may  be 
entered  in  the  proceeding  on  the  petitioner's 
interest . 

(2)  The  admissibility  of  a  contention,  refuse  to 
admit  a  contention  if: 

(i)  The  contention  and  supporting  material  fail  to 
satisfy  the  requirements  of  paragraph  (b)i2)  of  this 
section:  or 

(ii)  The  contention,  if  proven,  would  be  of  no 
consequence  in  the  proceeding  because  it  would 
not  entide  petitioner  to  relief." 


As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  tne 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  Uie  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  a8pect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first' 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 

fiarties  to  the  proceeding,  subject  to  any 
imitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
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participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 
If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemaking  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
PDR,  located  at  One  White  Flint  North, 
11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland,  by  the  above  date. 
Because  of  continuing  disruptions  in 
delivery  of  mail  to  United  States 
Government  offices,  it  is  requested  that 
petitions  for  leave  to  intervene  and 
requests  for  hearing  be  transmitted  to 
the  Secretary  of  the  Commission  either 
by  means  of  facsimile  transmission  to 
301-415-1101  or  by  e-mail  to 
hearmgdocket@nrc.gov.  A  copy  of  the 
request  for  hearing  and  petition  for 
leave  to  intervene  should  also  be  sent  to 
the  Office  of  the  General  Counsel,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001,  and 
because  of  continuing  disruptions  in 
delivery  of  mail  to  United  States 
Government  offices,  it  is  requested  that 
copies  be  transmitted  either  by  means  of 
facsimile  transmission  to  301-415-3725 
or  by  e-mail  to  OGCMailCentei@nrc.gov. 
A  copy  of  the  request  for  hearing  and 
petition  for  leave  to  intervene  should 
also  be  sent  to  the  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
2.714(a)(l){iHv)  and  2.714(d). 


For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission's 
PDR,  located  at  One  White  Flint  North, 
11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland.  Publicly  available 
records  will  be  accessible  from  the 
Agencywide  Documents  Access  and 
Management  System's  (ADAMS)  Public 
Electronic  Reading  Room  on  the  Internet 
at  the  NRC  Web  site,  http:// 
www.nrc.gov/reading-nn/adams.html.  If 
you  do  not  have  access  to  ADAMS  or  if 
there  are  problems  in  accessing  the 
docimients  located  in  ADAMS,  contact 
the  NRC  PDR  Reference  staff  at  1-800- 
397-4209,  304-415-4737  or  by  e-mail  to 
pdr@nrc.gov. 

Carolina  Power  &■  Light  Company,  et  al., 
Docket  No.  50-400,  Shearon  Harris 
Nuclear  Power  Plant,  Unit  1,  Wake  and 
Chatham  Counties,  North  Carolina 

Date  of  amendment  request:  August 
28,  2002. 

Description  of  amendment  request: 
The  amendment  would  revise  Technical 
Specification  (TS)  3/4.9.9, 
"Containment  Ventilation  Isolation 
System"  and  associated  Bases  to  allow 
the  use  of  administrative  controls  on 
open  containment  penetrations  during 
core  alterations. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  changes  modify  TS 
requirements  similar  to  that  previously 
reviewed  and  approved  by  the  NRC  in  Harris 
Nuclear  Plant  (HNP)  License  Amendment 
104.  The  administrative  controls  proposed  by 
this  change  are  currently  being  used  for  the 
same  applicable  penetrations  as  part  of  TS 
3.9.4.  This  change  would  permit  opening  up 
the  applicable  penetrations  under 
administrative  controls  if  the  containment 
ventilation  isolation  system  were  inoperable. 
HNP  has  demonstrated  (in  License 
Amendment  104)  that  the  radiological 
consequences  were  acceptable  for  a  fuel 
handling  accident  occurring  simultaneously 
with  an  open  penetration.  For  the  purpose  of 
the  applicable  analysis,  no  credit  was  given 
for  isolating  the  penetration  and  dose 
consequences  remained  below  applicable 
regulatory  limits.  The  proposed  change  does 
not  modify  the  design  or  operation  of 
equipment  used  to  move  spent  fuel  or  to 
perform  core  alterations. 

Therefore,  the  proposed  amendment  does 
not  involve  a  signiHcant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 


2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  firom  any  accident 
previously  evaluated. 

Containment  penetrations  are  designed  to"" 
form  part  of  the  containment  pressure 
boundary.  The  proposed  change  provides  for 
administrative  controls  and  operating 
restrictions  for  containment  penetrations 
consistent  with  guidance  approved  by  the 
NRC  staff.  Containment  penetrations  are  not 
an  accident  initiating  system  as  described  in 
the  Final  Safety  Analysis  Report  [FSAR].  The 
proposed  change  does  not  affect  other 
Structiues,  Systems,  or  Components.  The 
operation  and  design  of  containment 
penetrations  in  operational  modes  1-4  will 
not  be  affected  by  this  proposed  change. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  proposed  changes  modify  similar 
required  Actions  previously  reviewed  and 
approved  by  the  NRC  in  HNP  License 
Amendment  104.  The  proposed  change  to 
containment  penetrations  does  not 
significantly  affect  any  of  the  parameters  that 
relate  to  the  margin  of  safety  as  described  in 
the  Bases  of  the  TS  or  the  FSAR. 
Accordingly,  NRC  Acceptance  Limits  are  not 
significantly  affected  by  this  change. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  William  D. 
Johnson,  Vice  President  and  Corporate 
Secretary,  Carolina  Power  &  Light 
Company,  Post  Office  Box  1551, 
Raleigh,  North  Carolina  27602. 

NRC  Section  Chief:  Kahtan  N. 
Jabbour,  Acting. 

Carolina  Power  &■  Light  Company,  et  al.. 
Docket  No.  50-400,  Shearon  Harris 
Nuclear  Power  Plant,  Unit  1,  Wake  and 
Chatham  Counties.  North  Carolina 

Date  of  amendment  request:  August 
30,  2002. 

Description  of  amendment  request: 
The  amendmrait  would  revise  Technical 
Specifications  Definitions  1.13, 
Engineered  Safety  Features  (ESF) 
Response  Time  and  1.29,  Reactor  Trip 
System  (RTS)  Response  Time.  Also 
proposed  in  this  change  request  are 
revisions  to  Surveillance  Requirements 
4.3.1.2  and  4.3.2.2  and  Bases  Sections  B 
3/4.3.1  and  B  3/4.3.2.  These  changes 
will  revise  the  definition  and 
surveillance  requirements  for  response 
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time  testing  of  the  Engineered  Safety 
Feature  Actuation  System  (ESF AS)  and 
the  RTS.  These  changes  are  in 
conformance  with  changes  approved  in 
WCAP-13632-P-A,  Revision  2,  and 
WCAP-14036-^P-A,  Revision  1. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  change  to  the  Harris  Nuclear  Plant 
(HNP)  Technical  Specification  (TS)  does  not 
result  in  a  condition  where  the  design, 
material,  and  construction  standards  that 
were  applicable  prior  to  the  change  are 
altered.  The  same  RTS  and  ESF  AS 
instrumentation  is  being  used;  the  time 
response  allocations/modeling  assumptions 
in  Uie  Final  Safety  Analysis  Report  (FSAR) 
Chapter  15  analyses  are  still  the  same:  only 
the  method  of  verifying  the  time  response  is 
changed.  The  proposed  change  will  not 
modify  euiy  system  interface  and  could  not 
increase  the  likelihood  of  an  accident  since 
these  events  are  independent  of  this  change. 
The  proposed  change  will  not  change, 
degrade  or  prevent  actions  or  alter  any 
assumptions  previously  made  in  evaluating 
the  radiological  consequences  of  an  accident 
described  in  the  FSAR. 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

This  change  does  not  alter  the  performance 
of  process  protection  racks.  Nuclear 
Instrumentation,  and  logic  systems  used  in 
the  plant  protection  systems.  Replacement 
transmitters  will  still  have  response  time 
verified  by  testing  before  being  placed  in 
operational  service.  Changing  the  method  of 
periodically  testing  these  systems  (assuring 
equipment  operability)  from  response  time 
testing  to  calibration  and  channel  checks  will 
not  create  any  new  accident  initiators  or 
scenarios.  Periodk  surveillance  of  these 
systems  will  continue  and  may  be  used  to 
detect  degradation  that  could  cause  the 
response  time  to  exceed  the  total  allowance. 
The  total  time  response  allowance  for  each 
function  bounds  all  degradation  that  cannot 
be  detected  by  periodic  surveillance. 
Implementation  of  the  proposed  change  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

3.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

This  change  does  not  affect  the  total  system 
response  time  assumed  in  the  safety  analysis. 
The  periodic  system  response  time 
verification  method  for  the  process 
protection  racks,  Nuclear  Instrumentation, 
and  logic  systems  is  modified  to  allow  the 
use  of  actual  test  data  or  engineering  data. 
The  method  of  verification  still  provides 


assurance  that  the  total  system  response  is 
within  that  defined  in  the  safety  analysis, 
since  calibration  tests  will  continue  to  be 
performed  and  may  be  used  to  detect  any 
degradation  which  might  cause  the  system 
response  time  to  exceed  the  total  allowance. 
The  total  response  time  allowance  for  each 
function  bounds  all  degradation  that  cannot 
be  detected  by  periodic  surveillance.  Based 
on  the  above,  it  is  concluded  that  the 
proposed  change  does  not  result  in  a 
significant  reduction  in  margin  with  respect 
to  plant  safety. 

Pursuant  to  10  CFR  50.91.  the  preceding 
analysis  provides  a  determination  that  the 
proposed  Technical  Specifications  change 
poses  no  significant  hazard  as  delineated  by 
10  CFR  50.92. 

The  NRC  staff  has  reviewed  the    , 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff    ^ 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  William  D. 
Johnson,  Vice  President  and  Corporate 
Secretary,  Carolina  Power  &  Light 
Company,  Post  Office  Box  1551, 
Raleigh,  North  Carolina  27602. 

NRC  Section  Chief:  Kahtan  N. 
Jabbour,  Acting. 

Dominion  Nuclear  Connecticut,  Inc., 
Docket  No.  50-336,  Millstone  Power 
Station,  Unit  No.  2,  New  London 
County,  Connecticut 

Date  of  amendment  request:  August 
12,  2002. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specification  (TS)  3.8.2.3, 
"Electrical  Power  Systems,  D.C. 
Distribution— Operating,"  TS  3.8.2.4. 
"Electrical  Power  Systems,  D.C. 
Distribution— Shutdown,"  and  TS 
3.8.2.5,  "Electrical  Power  Systems,  D.C. 
Distribution  Systems  (Turbine 
Battery) — Operating"  to  use  standard 
technical  specification  terminology  in 
order  to  provide  enhanced  readability 
and  usability.  The  proposed  amendment 
would  also  provide  additional  criteria 
for  determining  battery  operability  upon 
restoration  from  a  recharge  or  equalizing 
charge. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  Technical  Specifications 
changes  for  relocation  of  information  which 
defines  the  operability  of  the  D.C.  electrical 


power  subsystems  will  not  create  any  new 
failure  modes,  will  not  cause  an  accident  to 
occur,  and  will  not  result  in  any  change  in 
the  operation  of  accident  mitigation 
equipment.  Relocation  of  this  information 
will  not  have  an  adverse  impact  on  any 
accident  initiators.  Proper  operation  of  the 
D.C.  electrical  power  subsystems  will  still  be 
verified.  As  a  result,  the  design  basis 
accidents  will  remain  the  same  postulated 
events  described  in  the  Millstone  Unit  No.  2 
Final  Safety  Analysis  Report,  and  the 
consequences  of  the  design  basis  accidents 
will  remain  the  same.  Therefore,  the 
proposed  changes  will  not  increase  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  changes  for  deletion  of 
redundant  actions  requirements  and 
reformatting  of  surveillance  requirements 
associated  with  the  D.C.  electrical  power 
subsystems  will  not  cause  an  accident  to 
occur  and  will  not  result  in  any  change  in  the 
operation  of  associated  accident  mitigation 
equipment.  The  proposed  changes  will  not 
have  an  adverse  impact  on  any  accident 
initiators.  Proper  operation  of  the  D.C. 
electrical  power  subsystems  will  still  be 
verified.  As  a  result,  the  design  basis 
accidents  will  remain  the  same  postulated 
events  described  in  the  Millstone  Unit  No.  2 
Final  Safety  Analysis  Report,  and  the 
consequences  of  the  design  basis  accidents 
will  remain  the  same.  Therefore,  the 
proposed  changes  will  not  increase  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  changes  to  the  surveillance 
requirements  for  the  D.C.  electrical  power 
subsystems  to  add  additional  criteria  relating 
to  physical  damage  or  deterioration  and  its 
impact  on  battery  performance  do  not  affect 
any  existing  accident  initiators  or  precursors. 
The  proposed  changes  will  not  create  any 
adverae  interactions  with  other  systems  that 
could  result  in  initiation  of  a  design  basis 
accident.  Proper  operation  of  the  D.C. 
electrical  power  subsystems  batteries  will 
still  be  verified.  As  a  result,  the  design  basis 
accidents  will  remain  the  same  postulated 
events  described  in  the  Millstone  Unit  No.  2 
Final  Safety  Analysis  Report,  and  the 
consequences  of  the  design  basis  accidents 
will  remain  the  same.  Therefore,  the 
proposed  changes  will  not  increase  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  changes  to  the  surveillance 
requirements  forihe  D.C.  electrical  power 
subsystems  to  add  additional  criteria  relating 
to  demonstrating  battery  operability 
following  a  recharge  or  equalizing  charge  will 
not  have  an  adverse  affect  on  battery 
operability.  The  proposed  changes  will  not 
create  any  adverse  interactions  with  other 
systems  that  could  result  in  initiation  of  a 
design  basis  accident.  Proper  operation  of  the 
D.C.  electrical  power  subsystems  batteries 
will  still  be  verified.  As  a  result,  the  design 
basis  accidents  will  remain  the  same 
postulated  events  described  in  the  Millstone 
Unit  No.  2  Final  Safety  Analysis  Report,  and 
the  consequences  of  the  design  basis 
accidents  will  remain  the  same.  Therefore, 
the  proposed  changes  will  not  increase  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 
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2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  firom  any  accident 
previously  evaluated. 

The  proposed  changes  do  not  create  any 
new  or  different  accident  initiators  or 
precursors.  The  proposed  changes  do  not 
create  any  new  failure  modes  for  the 
components  of  the  D.C  electrical  power 
subsystems  and  do  not  affect  the  interaction 
between  the  D.C.  electrical  power  subsystems 
and  any  other  system.  The  proposed  changes 
do  not  alter  the  plant  configuration  (no  new 
or  different  type  of  equipment  will  be 
installed)  or  require  any  new  or  unusual 
operator  actions.  The  proposed  changes  do 
not  alter  the  way  any  structure,  system,  or 
component  functions  and  do  not  alter  the 
manner  in  which  the  plant  is  operated.  The 
components  of  the  D.C.  electrical  power 
subsystems  will  continue  to  function  as 
before,  and  will  continue  to  be  declared 
inoperable  if  their  ability  to  perform  a  safety 
function  is  impaired.  Therefore,  the  proposed 
changes  do  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  changes  will  not  reduce  the 
margin  of  safety  since  they  have  no  impact 
on  any  accident  analysis  assumption.  The 
proposed  changes  do  not  decrease  the  scope 
of  equipment  currently  required  to  be 
operable  or  subject  to  surveillance  testing, 
nor  do  the  proposed  changes  affect  any 
instrument  setpoints  or  equipment  safety 
functions.  The  Technical  Specifications  will 
continue  to  require  that  a  battery  be  declared 
inoperable  if  physical  damage  or  abnormal 
deterioration  of  the  cells,  cell  plates,  or  racks 
that  would  degrade  battery  performance  is 
observed.  The  proposed  changes  do  not  alter 
the  requirements  of  the  Technical 
Specification  with  respect  to  the  capacity  of 
any  battery.  The  effectiveness  of  Technical 
Specifications  will  be  maintained  since  the 
changes  will  not  alter  the  operation  of  any 
component  or  system,  nor  will  the  proposed 
changes  affect  any  safety  limits  or  safety 
system  settings  which  are  credited  in  a 
facility  accident  analysis.  Therefore,  there  is 
no  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Lillian  M. 
Cuoco,  Senior  Nuclear  Coimsel, 
Dominion  Nuclear  Connecticut,  Inc., 
Rope  Ferry  Road,  Waterford.  CT  06385. 

NRC  Section  Chief:  James  W. 
Andersen,  Acting. 

Dominion  Nuclear  Connecticut,  Inc., 
Docket  No.  50-^23,  Millstone  Power 
Station,  Unit  No.  3.  New  London 
County,  Connecticut 

Date  of  amendment  request:  August 
14,  2002. 


Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Technical  Specifications  (TSs) 
related  to  Containment  Systems. 
Specifically,  the  proposed  changes 
would:  (1)  Add  clarification  to  TS  1.7 
"Definitions — Containment  Integrity" 
(2)  add  clarifying  information  as  well 
revise  a  portion  of  Surveillance 
Requirement  (SR)  4.6.1.1  associated 
with  the  affected  section  of  TS  3.6.1.1 
"Containment  Integrity;"  (3)  revise  TS 
3.6.3,  "Containment  Isolation  Valves," 
to  make  editorial  changes,  to  add 
clarifying  information  and  to  add  an 
Action  item  that  would  increase  the 
allowed  outage  time  (AOT)  from  4  hours 
to  72  hours  for  Containment  Isolation 
Valves  (CrVs)  in  closed  systems,  and  (4) 
other  changes  that  are  clarifying  and/or 
administrative  in  nature.  In  addition, 
the  "K  Bases  would  be  revised  to 
address  the  proposed  changes. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  Technical  Specification 
changes  associated  with  both  containment 
integrity  and  CIVs  that  will  remove 
ambiguity,  improve  usability,  and  increase 
AOT  for  CIVs  in  closed  systems,  will  not 
cause  an  accident  to  occur.  Operability 
requirements  for  containment  integrity  and 
CrVs  will  remain  the  same.  The  ability  of  the 
equipment  associated  with  the  proposed 
changes  to  mitigate  the  design  basis  accidents 
will  not  be  affected.  The  proposed  Technical 
Specification  requirements  are  sufficient  to 
ensure  the  required  accident  mitigation 
equipment  will  be  available  and  function 
properly  for  design  basis  accident  mitigation. 
The  proposed  allowed  outage  time  is 
reasonable  and  consistent  with  standard 
industry  guidelines  to  ensure  the  accident 
mitigation  equipment  will  be  restored  in  a 
timely  manner.  In  addition,  the  design  basis 
accidents  will  remain  the  same  postulated 
events  described  in  the  Millstone  Unit  No.  3 
Final  Safety  Analysis  Report,  and  the 
consequences  of  those  events  will  not  be 
affected.  Therefore,  the  proposed  changes 
will  not  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  additional  proposed  changes  to  the 
Technical  Specifications  (e.g.,  relocating 
information  to  the  Bases,  renumbering  of 
footnotes,  renumbering  a  requirement)  will 
not  result  in  any  technical  changes  to  the 
current  requirements.  Therefore,  these 
additional  change^  will  not  increase  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  ht)m  any  accident 
previously  evaluated. 


The  proposed  changes  to  the  Technical 
Specifications  do  not  impact  any  system  or 
component  that  could  cause  an  accident.  The 
proposed  changes  will  not  alter  the  plant 
configuration  (no  new  or  different  type  of 
equipment  will  be  installed)  or  require  any 
unusual  operator  actions.  The  proposed 
changes  will  not  alter  the  way  any  structure, 
system,  or  component  functions,  and  will  not 
alter  the  manner  in  which  the  plant  is 
operated.  The  response  of  the  plant  and  the 
operators  following  an  accident  will  not  be 
different.  In  addition,  the  proposed  changes 
do  not  introduce  any  new  failure  modes. 
Therefore,  the  proposed  changes  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  Technical  Specification 
changes  associated  with  both  containment 
integrity  and  CIVs  that  will  remove 
ambiguity,  improve  usability,  and  increase 
AOT  for  CIVs  in  closed  systems,  will  not 
cause  an  accident  to  occur.  Operablity 
requirements  for  containment  integrity  and 
CIVs  will  remain  the  same.  The  equipment 
associated  with  the  proposed  Technical 
Specification  changes  will  continue  to  be 
_able  to  mitigate  the  design  basis  accidents  as 
assumed  in  the  safety  analysis.  The  proposed 
allowed  outage  time  is  reasonable  and 
consistent  with  standard  industry  guidelines 
to  ensure  the  accident  mitigation  equipment 
will  be  restored  in  a  timely  manner.  In 
addition,  the  proposed  changes  will  not 
affect  equipment  design  or  operation,  and 
there  are  no  changes  being  made  to  the 
Technical  Specification  required  safety  limits 
or  safety  system  settings.  The  proposed 
Technical  Specification  changes  will  provide 
adequate  control  measures  to  ensure  the 
accident  mitigation  functions  are  maintained. 
Therefore,  the  proposed  changes  will  not 
result  in  a  reduction  in  a  margin  of  safety. 

The  additional  proposed  changes  to  the 
Technical  Specifications  (e.g.,  relocating 
information  to  the  Bases,  renumbering  of 
footnotes,  renumbering  a  requirement)  will 
not  result  in  any  technical  changes  to  the 
current  requirements.  Therefore,  these 
additional  changes  will  not  result  in  a 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Lillian  M. 
Cuoco,  Senior  Nuclear  Counsel, 
Dominion  Nuclear  Coimecticut,  Inc., 
Rope  Ferry  Road,  Waterford,  CT  06385. 

NEC  Section  Chief:  James  W. 
Andersen,  Acting. 
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Entergy  Gulf  States,  Inc.,  and  Entergy 
Operations,  Inc.,  Docket  No.  50-458. 
River  Bend  Station.  Unit  1,  West 
Feliciana  Parish,  Louisiana 

Date  of  amendment  request:  August 
15,  2002. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  River  Bend  Station  (River  Bend  or 
RBS)  reactor  vessel  surveillance 
program  required  by  Title  10  of  the 
Code  of  Federal  Regulations  (10  CFR) 
part  50,  s^pendix  H,  section  DIB.  3.  llie 
change  wiU  incorporate  the  Boiling 
Water  Reactor  Vessel  &  Internals  Project 
Integrated  Siuveillance  Program  into  the 
RBS  licensing  basis. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Response:  No. 

Pressure-temperature  (P/T)  limits  (RBS 
Technical  Specifications  Figure  3.4.11-1)  are 
imposed  on  the  reactor  coolant  system  to 
ensure  that  adequate  safety  margins  against 
Qonductile  or  rapidly  propagating  failure 
exist  during  normal  operation,  anticipated 
operational  occurrences,  and  system 
hydrostatic  tests.  The  P/T  limits  are  related 
to  the  nil-ductility  reference  temperatiire, 
RTNcrr.  as  described  in  ASME  (American 
Society  of  Mechanical  Engineers  Boiler  and 
Pressure  Vessel  Code  (Code)]  Section  m. 
Appendix  G.  Changes  in  the  fracture 
toughness  properties  of  RPV  (reactor  pressure 
vessel]  beltline  materials,  resulting  from  the 
neutron  irradiation  and  the  thermal 
environment,  are  monitored  by  a  surveillance 
program  in  compliance  with  the 
requirements  of  10CFR50.  Appendix  H.  The 
effect  of  neutron  fluence  on  the  shift  in  the 
nil-ductility  reference  temperature  of 
pressure  vessel  steel  is  predicted  by  methods 
given  in  RG  (Regulatory  Guide]  1.99, 
Rev(ision)  2. 

River  Bend's  current  P/T  and  Power  Uprate 
limits  were  established  based  on  adjusted 
reference  temperatures  developed  in 
accordance  vtnth  the  procedures  prescribed  in 
RG  1.99,  Rev  2,  Regulatory  Position  1. 
Calculation  of  adjusted  reference  temperature 
by  these  procedures  includes  a  margin  term 
to  ensure  conservative,  upper-bound  values 
are  used  for  the  calculation  of  the  P/T  limits. 
When  permitted  (two  or  more  credible 
surveillance  data  sets  available).  Regulatory 
Position  2  (or  other  NRC  (U.S.  Nuclear 
Regulatory  Commissionj-approved)  methods 
for  determining  adjusted  reference 
temperature  will  be  followed. 

This  change  is  not  related  to  any  accidents 
previously  evaluated.  This  change  will  not 
affect  P/T  limits  as  given  in  RBS  Technical 
Specifications  Figure  3.4.11-1  or  USAR 
(Updated  Safety  Analysis  Report]  Figiu«s 


5.3-4a  and  5.3-4b.  This  change  will  not 
affect  any  plant  safety  limits  or  limiting 
conditions  of  operation.  The  proposed 
change  will  not  affect  reactor  pressure  vessel 
performance  as  no  physical  changes  are 
involved  and  RBS  vessel  P/T  limits  will 
remain  conservative  in  accordance  with 
Reg(ulatory]  Guide  1.99,  Rev  2  requirements. 
The  proposed  change  will  not  cause  the 
reactor  pressure  vessel  or  interfacing  systems 
to  be  operated  outside  of  their  design  or 
testing  limits.  Also,  the  proposed  change  will 
not  alter  any  assumptions  previously  made  in 
evaluating  the  radiological  consequences  of 
'  accidents.  Therefore,  the  proposed  change 
does  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No. 

The  proposed  change  revises  the  RBS 
license  basis  to  reflect  participation  in  the 
ISP  (Integrated  Surveillance  Program).  This 
proposed  change  does  not  involve  a 
modification  of  the  design  of  plant  stnictiuvs, 
systems,  or  components.  The  proposed 
change  will  not  impact  the  manner  in  which 
the  plant  is  operated  as  plant  operating  and 
testing  procedures  will  not  be  affected  by  the 
change.  The  proposed  change  will  not 
degrade  the  reliability  of  structures,  systems, 
or  components  important  to  safety  as 
equipment  protection  features  will  not  be 
deleted  or  modified,  equipment  redundancy 
or  independence  will  not  be  reduced, 
supporting  system  performance  will  not  be 
downgraded,  the  frequency  of  operation  of 
equipment  will  not  be  increased,  and 
increased  or  more  severe  testing  of 
equipment  will  not  be  imposed.  No  new 
accident  types  or  failure  modes  will  be 
introduced  as  a  result  of  the  proposed 
change.  Therefore,  the  proposed  changes  do 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  that  previously 
evaluated. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

Response:  No. 

As  stated  in  the  River  Bend  SER  (Safety 
Evaluation  Report],  "Appendices  G  and  H  of 
10CFR50  describe  the  conditions  that  require 
pressure-temperature  limits  and  provide  the 
general  bases  for  these  limits.  These 
appendices  specifically  require  that  pressure- 
temperature  limits  must  provide  safety 
margins  at  least  as  great  as  those 
recommended  in  the  ASME  Code,  Section  QI, 
Appendix  G.  *  *  *  Until  the  results  from  the 
reactor  vessel  surveillance  program  become 
available,  the  staff  will  use  Regulatory  Guide 
(RG)  1.99,  Revision  1  [now  Revision  2],  to 
predict  the  amount  of  neutron  irradiation 
damage.  *  *  *  The  use  of  operating  limits 
based  on  these  criteria — as  defined  by 
applicable  regulations,  codes,  and 
standards — will  provide  reasonable 
assurance  that  nonductile  or  rapidly 
propagating  failure  vdll  not  occur,  and  will 
constitute  an  acceptable  basis  for  satisfying 
the  applicable  requirements  of  General 
Design  Criteria  (GDC)  31." 

Bases  for  RBS  Technical  Specification 
3.4.11  sutes:  "The  P/T  limiu  are  not  derived 


from  Design  Basis  Accident  (DBA)  analyses. 
They  are  prescribed  during  normal  operation 
to  avoid  encountering  pressure,  temf>6rature, 
and  temperature  rate  of  change  conditions 
that  might  cause  undetected  flaws  to 
propagate  and  cause  nonductile  bilure  of  the 
RCPB  [Reactor  Coolant  Pressure  Boundary],  a 
condition  that  is  unanaiyzed.  *  *  *  Since 
the  P/T  limits  are  not  derived  from  any  DBA, 
there  are  no  acceptance  limits  related  to  the 
P/T  limits.  Rather,  the  P/T  limits  are 
acceptance  limits  themselves  since  they 
preclude  operation  in  an  unanaiyzed 
condition." 

The  proposed  change  will  not  affect  any 
safety  limits,  limiting  safety  system  settings, 
or  limiting  conditions  of  operation.  The 
proposed  change  does  not  represent  a  change 
in  initial  conditions,  or  in  a  system  response 
time,  or  in  any  other  parameter  affecting  the 
course  of  an  accident  analysis  supporting  the 
Bases  of  any  Technical  Specification.  The 
proposed  change  does  not  involve  revision  of 
the  P/T  limits  but  rather  a  revision  to  the 
surveillance  capsule  withdrawal  schedule. 
The  current  P/T  limits  were  established 
based  on  adjusted  reference  temperatures  for 
vessel  beltline  materials  calculated  in 
accordance  with  Regulatory  Position  1  of  RG 
1.99,  Rev  2.  P/T  limits  will  continue  to  be 
revised  as  necessary  for  changes  in  adjusted 
reference  temperature  due  to  changes  in 
fluence  according  to  Regulatory  Position  1 
until  two  or  more  credible  surveillance  data 
sets  become  available.  When  two  or  mora 
credible  surveillance  data  sets  become 
available,  P/T  limits  will  be  revised  as 
prescribed  by  Regulatory  Position  2  of  RG 
1.99,  Rev  2,  or  other  NRC-approved  guidance. 
Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  any 
margins  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mark 
Wetterhahn,  Esq.,  Winston  &  Strawn. 
1400  L  Street,  NW.,  Washington,  DC 
20005. 

NRC  Section  Chief:  Robert  A.  Gramm. 

Entergy  Gulf  States,  Inc.,  and  Entergy 
Operations,  Inc.,  Docket  No.  50-458, 
River  Bend  Station,  Unit  1.  West 
Feliciana  Parish,  Louisiana 

Date  of  amendment  request:  August 
21,  2002. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Surveillance  Requirement  (SR)  3.0.3  to 
extend  the  delay  period,  before  entering 
a  Limiting  Condition  for  Operation, 
following  a  missed  surveillance.  The 
delay  period  would  be  extended  from 
the  current  limit  of  "*  *  *  up  to  24 
hoiu^  or  up  to  the  limit  of  the  specified 
Frequency,  whichever  is  less"  to  "*  *  * 
up  to  24  hours  or  up  to  the  limit  of  the 
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specified  Frequency,  whichever  is 
greater."  In  addition,  the  following 
requirement  would  be  added  to  SR 
3.0.3:  "A  risk  evaluation  shall  be 
performed  for  any  Surveillance  delayed 
greater  than  24  hours  and  the  risk 
impact  shall  be  managed." 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  staff  issued  a  notice 
of  opportujiity  for  comment  in  the 
Federal  Register  on  June  14,  2001  (66 
FR  32400),  on  possible  amendments 
concerning  missed  svuveillances, 
including  a  model  safety  evaluation  and 
model  no  significant  hazards 
consideration  (NSHC)  determination, 
using  the  consolidated  line  item 
improvement  process.  The  NRC  staff 
subsequently  issued  a  notice  of 
availability  of  the  models  for  referencing 
in  license  amendment  applications  in 
the  Federal  Register  on  September  28, 
2001  (66  FR  49714).  The  licensee 
affirmed  the  applicability  of  the 
following  NSHC  determination  in  its 
application  dated  August  21,  2002. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  an 
analysis  of  the  issue  of  NSHC  is 
presented  below: 

Crilerion  1 — The  Proposed  Change  Does  Not 
Involve  a  Significant  Increase  in  the 
Probability  or  Consequences  of  an  Accident 
Previously  Evaluated 

The  proposed  change  relaxes  the  time 
allowed  to  perform  a  missed  surveillance. 
The  time  between  surveillances  is  not  an 
initiator  of  any  accident  previously 
evaluated.  Consequently,  the  probability  of 
em'accident  previously  evaluated  is  not 
significantly  increased.  The  equipment  being 
tested  is  still  required  to  be  operable  and 
capable  of  performing  the  accident  mitigation 
functions  assumed  in  the  accident  analysis. 
As  a  result,  the  consequences  of  any  accident 
previously  evaluated  are  not  significantly 
affected.  Any  reduction  in  confidence  that  a 
standby  system  might  fail  to  perform  its 
safety  function  due  to  a  missed  surveillance 
is  small  and  would  not.  in  the  absence  of 
other  unrelated  failures,  lead  to  an  increase 
in  consequences  beyond  those  estimated  by 
existing  analyses.  The  addition  of  a 
requirement  to  assess  and  manage  the  risk 
introduced  by  the  missed  surveillance  will 
further  minimize  possible  concerns. 
Therefore,  this  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
-  evaluated. 

Criterion  2 — ^The  Proposed  Change  Does  Not 
Create  the  Possibility  of  a  New  or  Different 
Kind  of  Accident  From  Any  Previously 
Evaluated 

The  proposed  change  does  not  involve  a 
physical  alteration  of  the  plant  (no  new  or 
different  type  of  equipment  will  be  installed) 
or  a  change  in  the  methods  governing  normal 
plant  operation.  A  missed  surveillance  will 
not,  in  and  of  itself,  introduce  new  failure 


modes  or  effects  and  any  increased  chance 
that  a  standby  system  might  fail  to  perform 
its  safety  function  due  to  a  missed 
surveillance  would  not,  in  the  absence  of 
other  unrelated  failures,  lead  to  an  accident 
beyond  those  previously  evaluated.  The 
addition  of  a  requirement  to  assess  and 
manage  the  risk  introduced  by  the  missed 
surveillance  will  further  minimize  possible 
concerns.  Thus,  this  change  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

Criterion  3 — The  Proposed  Change  Does  Not 
Involve  a  Significant  Reduction  in  the  Margin 
of  Safety 

The  extended  time  allowed  to  perform  a 
missed  surveillance  does  not  result  in  a 
significant  reduction  in  the  margin  of  safety. 
As  supported  by  the  historical  data,  the  likely 
outcome  of  any  surveillance  is  verification 
that  the  LCO  [Limiting  Condition  for 
Operation]  is  met.  Failure  to  perform  a 
surveillance  within  the  prescribed  frequency 
does  not  cause  equipment  to  become 
inoperable.  The  only  effect  of  the  additional 
time  allowed  to  perform  a  missed 
surveillance  on  the  margin  of  safety  is  the 
extension  of  the  time  until  inoperable 
equipment  is  discovered  to  be  inoperable  by 
the  missed  surveillance.  However,  given  the 
rare  occurrence  of  inoperable  equipment,  and 
the  rare  occurrence  of  a  missed  surveillance, 
a  missed  surveillance  on  inoperable 
equipment  would  be  very  unlikely.  This 
must  be  balanced  against  the  real  risk  of 
manipulating  the  plant  equipment  or 
condition  to  perform  the  missed  surveillance. 
In  addition,  parallel  trains  and  alternate 
equipment  are  typically  available  to  perform 
the  safety  function  of  the  equipment  not 
tested.  Thus,  there  is  confidence  that  the 
equipment  can  perform  its  assumed  safety 
function. 

Therefore,  this  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

Based  upon  the  reasoning  presented  above 
and  the  previous  discussion  of  the 
amendment  request,  the  requested  change 
does  not  involve  a  significant  hazards 
consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mark 
Wetterhahn.  Esq..  Winston  &  Strawn, 
1400  L  Street,  NW.,  Washington,  DC 
20005. 

NRC  Section  Chief:  Robert  A.  Gramm. 

Entergy  Operations,  Inc.,  Docket  No.  50- 
368.  Arkansas  Nuclear  One,  Unit  No.  2, 
Pope  County,  Arkansas 

Date  of  amendment  request:  May  14, 
2002,  as  supplemented  by  letter  dated 
September  9,  2002.  The  May  14,  2002, 
application  was  originally  noticed  in  the 


Federal  Register  on  July  23.  2002  (67  FR 
48216). 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Surveillance  Requirement  (SR)  4.0.3  to 
extend  the  delay  period,  before  entering 
a  Limiting  Condition  for  Operation, 
following  a  missed  surveillance.  The 
delay  period  would  be  extended  from 
the  current  limit  of*  *  *  up  to  24 
hours  to  permit  the  completion  of  the 
surveillance  when  the  allowable  outage 
time  limits  of  the  ACTION  requirements 
are  less  than  24  hours"  to"*  *  *upto 
24  hours  or  up  to  the  limit  of  the 
specified  interval,  whichever  is  greater." 
In  addition,  the  following  requirement 
would  be  added  to  SR  4.0.3:  "A  risk 
evaluation  shall  be  performed  for  any 
Surveillance  delayed  greater  than  24 
hours  and  the  risk  impact  shall  be 
managed."  Also,  the  addition  of  a  Bases 
Control  Program  is  proposed  as 
Technical  Specification  (TS)  6.5.14, 
clarifications  are  proposed  for  SR  4.0.1, 
and  other  minor  changes  are  proposed 
for  SR  4.0.3,  consistent  with  NUREG- 
1432,  Revision  2.  "Standard  Technical 
Specifications,  Combustion  Engineering 
Plants." 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  staff  issued  a  notice 
of  opportunity  for  comment  in  the 
Federal  Register  on  June  14,  2001  (66 
FR  32400).  on  possible  amendments 
concerning  missed  surveillances, 
including  a  model  safety  evaluation  and 
model  no  significant  hazards 
consideration  (NSHC)  determination, 
using  the  consolidated  line  item 
improvement  process.  The  NRC  staff 
subsequently  issued  a  notice  of 
availability  of  the  models  for  referencing 
in  license  amendment  applications  in 
the  Federal  Register  on  September  28. 
2001  (66  FR  49714).  The  licensee 
affirmed  the  applicability  of  the  model 
NSHC  determination  in  its  application 
dated  May  14,  2002.  as  supplemented 
by  letter  dated  September  9.  2002.  The 
NRC  staff  has  augmented  the  model 
NSHC  to  address  the  ANO-2  plant- 
..  specific  items  regarding  the  addition  of 
a  Bases  Control  Program,  clarifications 
for  SR  4.0.1,  and  other  minor  changes 
for  SR  4.0.3  (because  the  model  NSHC 
assumes  a  plant's  TSs  already  have 
these  improvements),  as  presented 
below. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  an 
analysis  of  the  issue  of  no  significant 
hazards  consideration  is  presented 
below: 
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Criterion  1 — ^The  Proposed  Change  Does  Not 
Involve  a  Significant  Increase  in  the 
Probability  or  Consequences  of  an  Accident 
Previously  Evaluated 

The  proposed  change  relaxes  the  time 
allowed  to  perform  a  missed  surveillance. 
The  time  between  surveillances  is  not  an 
initiator  of  any  accident  previously 
evaluated.  Consequently,  the  probability  of 
an  accident  previously  evaluated  is  not 
significantly  increased.  The  equipment  being 
tested  is  still  required  to  be  operable  and 
capable  of  performing  the  accident  mitigation 
functions  assumed  in  the  accident  analysis. 
As  a  result,  the  consequences  of  any  accident 
previously  evaluated  are  not  significantly 
affected.  Any  reduction  in  confidence  that  a 
standby  system  might  fail  to  perform  its 
safety  function  due  to  a  missed  surveillance 
is  small  and  would  not,  in  the  absence  of 
other  unrelated  failures,  lead  to  an  increase 
in  consequences  beyond  those  estimated  by 
existing  analyses.  The  addition  of  a 
requirement  to  assess  and  manage  the  risk 
introduced  by  the  missed  surveillance  will 
further  minimize  possible  concerns. 

The  addition  of  a  Bases  Control  Program 
formalizes  a  means  for  processing  changes  to 
the  Bases  of  the  TSs  and  does  not  change  the 
meaning  of  any  TS.  The  clarifications 
proposed  for  SR  4.0.1  regarding  surveillances 
that  are  not  met,  do  not  change  the  current 
.  intent  or  practice  of  the  TSs.  The  other  minor 
changes  to  SR  4.0.3  regarding  the  discovery 
of  surveillances  that  were  not  performed, 
address  the  delay  time  period  and  make  other 
editorial  changes  that  do  not  change  the 
current  intent  or  practice  of  the  TSs.  As  such, 
none  of  these  changes  affects  the  initiator  of 
any  accident  previously  evaluated  nor  the 
ability  of  safety  systems  to  mitigate  any 
accident  previously  evaluated. 

Therefore,  the  changes  discussed  above  do 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Criterion  2 — ^The  Proposed  Change  Does  Not 
Create  the  Possibility  of  a  New  or  Different 
Kind  of  Accident  From  Any  P*reviou8ly 
Evaluated 

The  proposed  change  does  not  involve  a 
physical  alteration  of  the  plant  (no  new  or 
different  type  of  equipment  will  be  installed) 
or  a  change  in  the  methods  governing  normal 
plant  operation.  A  missed  surveillance  will 
not,  in  and  of  itself,  introduce  new  failure 
modes  or  effects  and  any  increased  chance 
that  a  standby  system  might  fail  to  perform 
its  safety  function  due  to  a  missed 
surveillance  would  not,  in  the  absence  of 
other  imrelated  failures,  lead  to  an  accident 
beyond  those  previously  evaluated.  The 
addition  of  a  requirement  to  assess  and 
manage  the  risk  introduced  by  the  missed 
surveillance  will  further  minimize  possible 
concerns. 

Likewise,  formalizing  a  program  to  control 
changes  to  the  Bases,  clarifying  SR  4.0.1.  and 
the  other  minor  changes  to  SR  4.0.3.  do  not 
change  the  meaning  of  any  TS  and  thus  do 
not  involve  a  physical  alteration  of  the  plant 
or  change  the  methods  governing  normal 
plant  operation. 

Therefore,  the  changes  discussed  above  do 
not  create  the  possibility  of  a  new  or  different 


kind  of  accident  from  any  accident 
previously  evaluated. 

Criterion  3 — ^The  Proposed  Change  Does  Not 
Involve  a  Significant  Reduction  in  the  Margin 
of  Safety 

The  extended  time  allowed  to  perform  a 
missed  surveillance  does  not  result  in  a 
significant  reduction  in  the  margin  of  safety. 
As  supported  by  the  historical  data,  the  likely 
outcome  of  any  surveillance  is  verification 
that  the  LCO  [Limiting  Condition  for 
Operation)  is  met.  Failure  to  perform  a 
surveillance  within  the  prescribed  frequency 
does  not  cause  equipment  to  become 
inoperable.  The  only  effect  of  the  additional 
time  allowed  to  perform  a  missed 
surveillance  on  the  margin  of  safety  is  the 
extension  of  the  time  until  inoperable 
equipment  is  discovered  to  be  inoperable  by 
the  missed  surveillance.  However,  given  the 
rare  occurrence  of  inoperable  equipment,  and 
the  rare  occurrence  of  a  missed  surveillance, 
a  missed  surveillance  on  inoperable 
equipment  would  be  very  unlikely.  This 
must  be  balanced  against  the  real  risk  of 
manipulating  the  plant  equipment  or 
condition  to  perform  the  missed  surveillance. 
In  addition,  parallel  trains  and  alternate 
equipment  are  typically  available  to  perform 
the  safety  function  of  the  equipment  not 
tested.  Thus,  there  is  confidence  that  the 
equipment  can  perform  its  assumed  safety 
function. 

Likewise,  formalizing  a  program  to  control 
changes  to  the  Bases,  clarifying  SR  4.0.1,  and 
the  other  minor  changes  to  SR  4.0.3,  do  not 
change  the  meaning  of  any  TS  and  thus  will 
not  cause  equipment  that  is  relied  upon  to 
perform  a  safety  function,  to  become 
inoperable. 

Therefore,  the  changes  discussed  above  do 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

Based  upon  the  reasoning  presented  above 
and  the  previous  discussion  of  the 
amendment  request,  the  requested  change 
does  not  involve  a  significant  hazards 
consideration. 

The  NRC  staff  has  reviewed  the  above 
analysis  and.  based  on  this  review,  it 
appears  that  the  three  standards  of  10 
CFR  50.92(c)  are  satisfied.  Therefore,  the 
NRC  staff  proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Nicholas  S. 
Reynolds.  Esquire.  Winston  and  Strawn, 
1400  L  Street.  NW..  Washington,  DC 
20005-3502. 

NRC  Section  Chief:  Robert  A.  Gramm. 

Exelon  Generation  Company,  LLC, 
Docket  Nos.  STN  50-454  and  STN  50- 
455,  Byron  Station,  Unit  Nos.  1  and  2, 
Ogle  County,  Illinois;  Docket  Nos.  STN 
50-456  and  STN  50-457,  Braidwood 
Station.  Unit  Nos.  1  and  2,  Will  County. 
Illinois 

Date  of  amendment  request:  August  7. 
2002. 

Description  of  amendment  request: 
The  proposed  amendment  woidd  revise 
the  Limiting  Condition  for  Operation 


(LCO).  the  associated  Conditions  and 
Required  Actions  of  TS  3.7.1,  and  the 
values  in  Table  3.7.1-1.  The  proposed 
changes  would  revise  the  LCO  by 
requiring  five  MSSVs  per  steam 
generator  to  be  operable  consistent  with 
the  accident  analyses  assumptions.  The 
proposed  change  would  modify  the 
associated  Required  Actions  of  TS  3.7.1 
by  adding  a  requirement  to  reduce  the 
Power  Range  Neutron  Flux — ^High 
reactor  trip  setpoint  when  one  or  more 
steam  generators  with  one  or  more 
MSSVs  are  inoperable. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(8),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

The  proposed  change  adds  a  requirement 
to  appropriately  reduce  the  Power  Range 
Neutron  Flux — High  reactor  trip  setpoint 
when  one  or  more  steam  generators  with  one 
or  more  MSSVs  are  inoperable.  The  proposed 
TS  change  does  not  affect  the  design  of  the 
MSSV  or  increase  the  likelihood  of  MSSV 
failures.  Reducing  the  Power  Range  Neutron 
Flux — High  reactor  trip  setpoint  does  not 
affect  initiators  of  any  accident  sequence 
analyzed  in  the  Byron/Braidwood  Stations' 
Updated  Final  Safety  Analysis  Report 
(UFSAR).  Therefore,  the  probability  of 
occurrence  of  a  previously  evaluated 
accident  is  not  increased. 

The  design  basis  for  the  MSSVs  is  to  limit 
the  secondary'  system  pressure  to  S  110%  of 
steam  generator  design  pressure  for  any 
Anticipated  Operational  Occurrence  (AOO) 
or  accident  considered  in  the  Design  Basis 
Accident  (DBA)  and  transient  analyses.  If  - 
there  are  inoperable  MSSVs,  it  is  necessary 
to  limit  the  primary  system  power  during 
steady-state  operation  and  Anticipated 
Operational  Occurrences  (AOOs)  to  a  value 
that  does  not  result  in  exceeding  the 
combined  steam  flow  capacity  of  the  turbine 
(if  available)  and  the  remaining  operable 
MSSVs.  It  has  been  demonstrated  that  for 
those  events  that  challenge  the  relieving 
capacity  of  the  MSSVs,  i.e..  decreased  heat 
removal  events  resulting  in  a  Reactor  Coolant 
System  (RCS)  heatup  and  feactivity  insertion 
events,  it  is  necessary  to  limit  the  AOO  by 
reducing  the  setpoint  of  the  Power  Range 
Neutron  Flux — High  reactor  trip  function. 
For  example,  with  one  or  more  MSSVs  on 
one  or  more  steam  generators  inoperable, 
during  an  RCS  heatup  event  [e.g.,  turbine 
trip)  when  the  Moderator  Temperature 
Coefficient  (MTC)  is  positive,  the  reactor 
power  may  incrsase  above  the  value  assumed 
in  the  analysis  at  the  start  of  the  transient. 
Likewise,  a  reactivity  insertion  event,  such  as 
an  uncontrolled  rod  cluster  control  assembly 
(RCCA)  withdrawal  from  partial  power  level, 
may  result  in  an  increase  in  reactor  power 
that  exceeds  the  combined  steam  flow 
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capacity  of  the  turbine  and  the  remaining 
operable  MSSVs.  Thus,  for  any  number  of 
inoperable  MSSVs  on  one  or  more  steam 
generators  it  is  necessary  to  prevent  a  power 
increase  by  lowering  the  Power  Range 
Neutron  Flux— High  reactor  trip  setpoint  to 
an  appropriate  value.  This  change  will 
ensure  that  the  consequences  of  previously 
evaluated  accidents  remain  bounding. 
Currently  administrative  controls  are  in  place 
to  address  the  current  non-conservative  TS  in 
accordance  with  the  direction  provided  in 
NRC  Administrative  Letter  98-10. 
"Dispositioning  of  Technical  Specifications 
that  are  Insufficient  to  Assure  Plant  Safety." 
Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

The  proposed  change  does  not  involve  a 
physical  alteration  of  the  units.  No  new 
equipment  is  being  introduced,  and  installed 
equipment  is  not  being  operated  in  a  new  or 
different  manner.  The  design  and  operation 
of  the  MSSVs  are  unaffected  by  the  proposed 
change.  The  proposed  change  will  not  alter 
the  manner  in  which  equipment  operation  is 
initiated,  nor  will  the  functional  demands  on 
equipment  be  changed.  No  change  is  being 
made  to  procedures  relied  upon  to  respond 
to  off-normal  events.  As  such,  no  new  failure 
modes  are  being  introduced.  The  proposed 
change  appropriately  revises  the  setpoints  at 
which  protective  actions  are  initiated.  The 
proposed  change  also  prevents  operating  the 
plant  in  a  configuration  that  could  challenge 
the  safety  analyses  limiting  initial  condition 
assumptions,  thereby  ensuring  previously 
evaluated  accidents  remain  bounding. 
Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

The  primary  purpose  of  the  MSSVs  is  to 
provide  overpressure  protection  for  the 
secondary  system.  The  MSSVs  must  have 
sufficient  capacity  to  limit  the  secondary 
pressure  to  <  1 10%  of  the  steam  generator 
design  pressure  in  order  to  meet  the 
requirements  of  the  American  Society  of 
Mechanical  Engineers  (ASME)  Boiler  and 
Pressure  Vessel  (B&PV)  Code.  Section  III. 
"Rules  for  Construction  of  Nuclear  Power 
Plant  Components."  The  proposed  change 
precludes  operatiorrin  a  configuration  that 
could  challenge  the  design  requirement  of 
the  MSSVs  by  requiring  a  reduction  in  the 
Power  Range  Neutron  Flux — High  reactor  trip 
setpoint,  in  addition  to  a  reduction  in 
Thermal  Power,  when  one  or  more  steam 
generators  with  one  or  more  MSSVs  are 
inoperable.  The  maximum  allowable  power 
specified  in  TS  Table  3.7.1-1  was  calculated 
using  a  simple  heat  balance  calculation  as 
described  in  the  attachment  to  NRC 
Information  Notice  94-60,  "Potential 
Overpressurization  of  the  Main  Steam  Safety 
System,"  dated  August  22. 1994.  assuming 
uprated  power  conditions  with  an 
appropriate  allowance  for  Nuclear 


Instrumentation  System  reactor  trip  channel 
uncertainties.  Precluding  operation  in  a 
configuration  that  could  challenge  the  design 
requirement  of  the  MSSVs  and  appropriately 
revising  the  values  in  Table  3.7.1-1  preserves 
the  margin  of  safety.  This  change  assures  the 
design  basis  limit  will  not  be  exceeded. 
Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
requested  amendments  involve  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mr.  Edward  J. 
Cullen,  Deputy  General  Coimsel,  Exelon 
BSC— Legal,  2301  Market  Street, 
Philadelphia.  PA  19101. 

NRC  Section  Chief:  AnUiony  J. 
Mendiola. 

Exelon  Generation  Company,  LLC, 
Docket  No.  50-171,  Peach  Bottom 
Atomic  Power  Station,  Unit  1.  York 
County,  Pennsylvania 

Date  of  application  for  amendment: 
May  21,  2002. 

Brief  description  of  amendment:  Tlus 
proposed  amendment  will  revise  the 
Peach  Bottom  Atomic  Power  Station, 
Unit  1.  Technical  Specifications  (TS)  to": 
(1)  delete  License  Condition  C(4)  to 
reflect  satisfaction  of  the  minimum 
decommissioning  trust  fund  amount  at 
the  time  of  transfer  of  the  Facility 
Operating  License;  2)  revise  License 
Condition  C(5)(d)  to  reflect  30  days 
prior  written  notification  to  the  Director 
of  Nuclear  Material  Safety  and 
Safeguards  before  modification  of  the 
decommissioning  trust  agreement  in  any 
material  respect;  3)  delete  TS  2.1(3)3 
and  TS  2.4(b)  to  eliminate 
inconsistencies  with  reporting 
requirements  in  Title  10  U.S.  Code  of 
Federal  Regulations  (10  CFR)  20.2202, 
10  CFR  50.73,  and  10  CFR  73.71;  4) 
revise  TS  2.2  to  refer  to  the  Facility 
Operating  License;  and  5)  revise  TS  2.3 
to  refer  to  the  radiological  hazards 
associated  with  the  facility. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

a.  Do  the  proposed  changes  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

No.  The  proposed  changes  do  not  impact 
the  SAFSTOR  status  of  Peach  Bottom  Atomic 
Power  Station,  Unit  1,  or  the  design  of  any 
plant  system,  structure,  or  component.  These 


changes  are  administrative  in  nature.  They 
do  not  affect  security  at  Unit  1  or  the 
potential  of  radioactive  material  being 
released.  Therefore,  the  proposed  changes  do 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

b.  Do  the  proposed  changes  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

No.  The  changes  do  not  alter  the  plant 
configuration.  These  changes  are 
administrative  in  nature  and  do  not  alter 
assumptions  made  in  the  safety  analysis  and 
licensing  basis.  Therefore,  the  proposed 
changes  do  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

c.  Do  the  proposed  changes  involve  a 
significant  reduction  in  a  margin  of  safety? 

No.  These  changes  are  administrative  in 
nature.  The  changes  will  not  reduce  a  margin 
of  safety  because  they  have  no  impact  on  any 
safety  analysis  assumptions.  Therefore,  the 
proposed  changes  will  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  requests  involve  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mi.  Edward 
Cullen.  Vice  President  and  General 
Counsel.  Exelon  Generation  Company, 
LLC,  300  Exelon  Way.  Kennett  Square. 
PA  19348. 

NRC  Section  Chief:  Claudia  M.  Craig. 

Exelon  Generation  Company.  Ud, 
Docket  Nos.  50-254  and  50-265,  Quad 
Cities  Nuclear  Power  Station,  Units  1 
and  2,  Rock  Island  County,  Illinois 

Date  of  amendment  request:  August 
22,  2002. 

Description  of  amendment  request: 
The  proposed  change  modifies  the 
required  siuveillance  interval  for 
calibration  of  the  trip  units  associated 
with  the  instrumentation  channels  of 
the  Anticipated  Transient  Without 
Scram-Recirculation  Pimip  Trip 
(ATWS-RPT)  system  fi-om  monthly  to 
quarterly. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue^of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  TS  [Technical  Specification] 
change  increases  a  STI  (surveillance  test 
interval]  for  ATWS-RPT  System  actuation 
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instrumentation  based  on  generic  analyses 
completed  by  the  Boiling  Water  Reactor 
Owners'  Group  (BWROG).  The  NRC  has 
reviewed  and  approved  these  generic 
analyses  and  has  concurred  with  the  BWROG 
that  the  proposed  changes  do  not 
significantly  affect  the  probability  of  failure 
or  availability  of  the  affected  instrumentation 
systems.  EGC  [Exelon  Generation  Company, 
LLC]  has  determined  these  studies  are 
applicable  to  QO^S  [Quad  Cities  Nuclear 
Power  Station],  Units  1  and  2. 

TS  requirements  that  govern  operability  or 
routine  testing  of  plant  instruments  are  not 
assumed  to  be  initiators  of  any  analyzed 
event  because  these  instruments  are  intended 
to  prevent,  detect,  or  mitigate  accidents. 
Therefore,  this  change  will  not  involve  an 
increase  in  the  probability  of  occurrence  of 
an  accident  previously  evaluated. 
Additionally,  this  chuige  will  not  increase 
the  consequences  of  an  accident  previously 
evaluated  because  the  proposed  change  does 
not  involve  any  physical  changes  to  ATWS- 
RPT  System  components  or  the  manner  in 
which  the  ATWS-RPT  System  is  operated. 
This  change  will  not  alter  the  operation  of 
equipment  assumed  to  be  available  for  the 
mitigation  of  accidents  or  transients  specified 
in  the  ATWS  analysis  contained  in  the 
QCNPS  Updated  Final  Safety  Analysis 
Report  (UFSAR).  As  justified  and  approved 
in  licensing  topical  reports  endorsing 
extended  AOTs  [allowed  out-of-service 
times]  and  STIs.  the  proposed  change 
establishes  or  maintains  adequate  assurance 
that  components  are  operable  when 
necessary  for  the  prevention  or  mitigation  of 
accidents  or  transients,  and  that  plant 
variables  are  maintained  within  limits 
necessary  to  satisfy  the  assumptions  for 
initial  conditions  in  the  safety  analyses. 
Furthermore,  there  will  be  no  change  in  the 
types  or  significant  increase  in  the  amounts 
of  any  effluents  released  offsite.  For  these 
reasons,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

The  proposed  change  does  not  involve  any 
physical  changes  to  the  ATWS-RPT  System 
or  associated  components,  or  the  manner  in 
which  the  ATWS-RPT  System  functions. 
Therefore,  this  change  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.  There  is  no  change  being  made  to 
the  parameters  within  which  the  plant  is 
operated.  There  are  no  setpoints  at  which 
protective  or  mitigative  actions  are  initiated 
that  are  affected  by  the  proposed  change. 
This  proposed  change  will  not  alter  the 
manner  in  which  equipment  operation  is 
initiated  nor  will  the  function  demands  on 
credited  equipment  be  changed.  The  change 
in  methods  governing  normal  plant  operation 
is  consistent  with  the  current  ATWS  analysis 
assimiptions  specified  in  the  UFSAR. 
Therefore,  this  change  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 


Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

Margins  of  safety  are  established  in  the 
design  of  components,  the  configuration  of 
components  to  meet  certain  performance 
parameters,  and  in  the  establishment  of 
setpoints  to  initiate  alarms  or  actions.  The 
proposed  change  increases  a  STI  for  ATWS- 
RPT  System  actuation  instrumentation  based 
on  generic  analyses  completed  by  the 
BWROG.  The  analyses  determined  that  there 
is  no  significant  change  in  the  availability 
and/or  reliability  of  ATWS-RPT 
instrumentation  as  a  result  of  the  proposed 
change  in  STI.  The  extended  STI  does  not 
result  in  significant  changes  in  the 
probability  of  ATWS-RPT  instrument  failure. 
Furthermore,  the  proposed  change  will  not 
reduce  the  probability  of  test-induced 
ATWS-RPT  transients  and  equipment 
foiliu«s.  Therefore,  it  is  concluded  that  the 
proposed  change  will  not  result  in  a 
reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  detennine  that  the 
requested  amendments  involve  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mr.  Edward  J. 
Cidlen,  Deputy  General  Counsel,  Exelon 
BSC— Legal,  2301  Market  Street, 
Philadelphia,  PA  19101. 

NRC  Section  Chief:  Anthony  J. 
Mendiola. 

Nuclear  Management  Company,  LLC, 
Docket  No.  50-255,  Palisades  Plant.  Van 
Buren  County,  Michigan 

Date  of  amendment  request:  August 
26,  2002. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Surveillance  Requirement  (SR)  3.0.3  to 
extend  the  delay  period  before  entering 
a  Limiting  Condition  for  Operation 
(LCO)  following  a  missed  surveillance. 
The  delay  period  would  be  extended 
from  the  current  limit  of  "*  *  *  up  to 
24  hours  or  up  to  the  limit  of  the 
specified  Frequency,  whichever  is  less" 
to"*  *  *  up  to  24  hours  or  up  to  the 
limit  of  the  specified  Frequency, 
whichever  is  greater."  In  addition,  the 
following  requirement  would  be  added 
to  SR  3.0.3:  "A  risk  evaluation  shall  be 
performed  for  any  Surveillance  delayed 
greater  than  24  hours  and  the  risk 
impact  shall  be  managed." 

The  NRC  staff  issued  a  notice  of 
opportunity  for  comment  in  the  Federal 
R^irter  on  June  14,  2001  (66  FR  32400), 
on  possible  amendments  concerning 
missed  surveillances,  including  a  model 
safety  evaluation  and  model  no 
significant  hazards  consideration 
(NSHC)  determination,  using  the 
consolidated  line-item  improvement 
process.  The  NRC  staff  subsequently 


issued  a  notice  of  availability  of  the 
models  for  referencing  in  license 
amendment  applications  in  the  Federal 
Register  on  September  28,  2001  (66  FR 
49714).  The  licensee  affirmed  the 
applicability  of  the  following  NSHC 
determination  in  its  application  dated 
Aiig\ist  26,  2002. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  an 
analysis  of  the  issue  of  no  significant 
hazaids  consideration  is  presented 
below: 

Criterion  1 — ^The  Proposed  Change  Does  Not 
Involve  a  Significant  Increase  in  the 
Probability  or  Consequences  of  an  Accident 
Previously  Evaluated 

The  proposed  change  relaxes  the  time 
allowed  to  perform  a  missed  surveillance. 
The  time  between  surveillances  is  not  an 
initiator  of  any  accident  previously 
evaluated.  Consequently,  the  probability  of 
an  accident  previously  evaluated  is  not 
significantly  increased.  The  equipment  being 
tested  is  still  required  to  be  operable  and 
capable  of  performing  the  accident  mitigation 
functions  assumed  in  the  accident  analysis. 
As  a  result,  the  consequences  of  any  accident 
previously  evaluated  are  not  significantly 
affected.  Any  reduction  in  confidence  that  a 
standby  system  might  fail  to  perform  its 
safety  function  due  to  a  missed  surveillance 
is  small  and  would  not.  in  the  absence  of 
other  unrelated  failures,  lead  to  an  increase 
in  consequences  beyond  those  estimated  by 
existing  analyses.  The  addition  of  a 
requirement  to  assess  and  manage  the  risk 
introduced  by  the  missed  surveillance  will 
further  minimize  possible  concerns. 
Therefore,  this  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Criterion  2 — The  Proposed  Change  Does  Not 
Create  the  Possibility  of  a  New  or  Different 
Kind  of  Accident  From  Any  Previously 
Evaluated 

The  proposed  change  does  not  involve  a 
physical  alteration  of  the  plant  (no  new  or 
different  type  of  equipment  will  be  installed) 
or  a  change  in  the  methods  governing  normal 
plant  operation.  A  missed  surveillance  virill 
not.  in  and  of  itself,  introduce  new  failure 
modes  or  effects  and  any  increased  chance 
that  a  standby  system  might  fail  to  perform 
its  safety  function  due  to  a  missed 
surveillance  would  not.  in  the  absence  of 
other  imrelated  failures,  lead  to  an  accident 
beyond  those  previously  evaluated.  The 
addition  of  a  requirement  to  assess  and 
manage  the  risk  introduced  by  the  missed 
surveillance  will  further  minimize  possible 
concerns.  Thus,  this  change  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

Criterion  3 — The  Proposed  Change  Does  Not 
Involve  a  Significant  Reduction  in  the  Margin 
of  Safety 

The  extended  time  allowed  to  perform  a 
missed  surveillance  does  not  result  in  a 
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significant  reduction  in  the  margin  of  safety. 
As  supported  by  the  historical  data,  the  likely 
outcome  of  any  surveillance  is  verification 
that  the  LCO  is  met.  Failure  to  perform  a 
surveillance  within  the  prescribed  frequency 
does  not  cause  equipment  to  become 
inoperable.  The  only  effect  of  the  additional 
time  allowed  to  perform  a  missed 
surveillance  on  the  margin  of  safety  is  the 
extension  of  the  time  until  inoperable 
equipment  is  discovered  to  be  inoperable  by 
the  missed  surveillance.  However,  given  the 
rare  occurrence  of  inoperable  equipment,  and 
the  rare  occurrence  of  a  missed  surveillance, 
a  missed  surveillance  on  inoperable 
equipment  would  be  very  unlikely.  This 
must  be  balanced  against  the  real  risk  of 
manipulating  the  plant  equipment  or 
condition  to  perfom.  the  missed  surveillance. 
In  addition,  parallel  trains  and  alternate 
equipment  are  typically  available  to  perform 
the  safety  function  of  the  equipment  not 
tested.  Thus,  there  is  confidence  that  the 
equipment  can  perform  its  assumed  safety 
function. 

Therefore,  this  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

Based  upon  the  reasoning  presented  above 
and  the  previous  discussion  of  the 
amendment  request,  the  requested  change 
does  not  involve  a  significant  hazards 
consideration. 

The  NRC  staff  has  reviewed  the 
analysis  and,  based  on  this  review,  it 
appears  that  the  three  standards  of  10 
CFR  50.92(c)  are  satisfied.  Therefore,  the 
NRC  staff  proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Arunas  T. 
Udrys,  Esquire,  Consumers  Energy 
Company,  212  West  Michigan  Avenue, 
Jackson,  Michigan  49201. 

NRC  Section  Chief:  L.  Raghavan. 

PSEG  Nuclear  LLC.  Docket  No.  50- 
354,  Hope  Creek  Generating  Station, 
Salem  County,  New  Jersey 

Date  of  amendment  request:  August 
20.  2002. 

Description  of  amendment  request: 
The  proposed  change  will  modify  action 
statements  and  surveillance 
requirements  associated  with  the  diesel 
generators  and  make  various  editorial 
changes. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Response:  No. 

The  proposed  changes  do  not  affect  the 
operational  limits  or  the  physical  design  of 
the  emergency  diesel  generators. 

The  emergency  diesel  generator  system  is 
not  an  accident  initiator.  The  proposed 


changes  will  minimize  unnecessary  testing 
that  can  result  in  accelerated  degradation  and 
will  reduce  the  burden  on  plant  operating 
personnel  while  continuing  to  ensure 
emergency  diesel  generator  reliability.  The 
editorial  and  administrative  changes  do  not 
change  the  intent  of  any  Technical 
Specification  requirement. 

Since  the  proposed  changes  do  not  affect 
any  accident  initiator  and  since  the 
emergency  diesel  generators  will  remain 
caftable  of  performing  their  design  function, 
the  proposed  change  does  not  involve  a 
significant  increase  in  the  probability  or  off- 
site  and  on-site  radiological  consequences  of 
an  accident  previously  evaluated. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No. 

The  proposed  changes  do  not  affect  the 
operational  limits  or  the  physical  design  of 
the  emergency  diesel  generators.  The  diesel 
generators  will  remain  capable  of  performing 
their  design  function.  No  new  failure 
mechanisms,  malfunctions,  or  accident 
initiators  are  being  introduced  by  the 
proposed  changes.  Therefore,  the  proposed 
changes  do  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

Response:  No. 

The  proposed  changes  do  not  affect  the 
operational  limits  or  the  physical  design  of 
the  emergency  diesel  generators.  The  diesel 
generators  will  remain  capable  of  performing 
their  design  function.  Unnecessary  testing 
that  can  result  in  accelerated  degradation 
will  be  minimized  by  the  proposed  changes. 
Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Jeffiie  J.  Keenan, 
Esquire,  Nuclear  Business  Unit — N21, 
P.O.  Box  236.  Hancocks  Bridge,  NJ 
08038. 

NRC  Section  Chief:  James  W. 
Andersen,  Acting. 

Southern  Nuclear  Operating  Company, 
Inc..  Georgia  Power  Company, 
Oglethorpe  Power  Corporation, 
Municipal  Electric  Authority  of  Georgia, 
City  ofDalton,  Georgia,  Docket  Nos.  50- 
321  and  50-366,  Edwin  L  Hatch  Nuclear 
Plant,  Units  1  and  2,  Appling  County, 
Georgia 

Date  of  amendment  request  August  9, 
2002. 

Description  of  amendment  request 
The  proposed  amendments  would 
incorporate  the  Boiling  Water  Reactor 


Vessel  and  Internals  Project  (BWRVIP) 
Integrated  Surveillance  Program  for  the 
surveillance  of  the  Plant  Hatch  material 
capsules.  The  schedule  for  removal  of 
the  capsules  is  provided  in  the  Units  1 
and  2  Final  Safety  Analysis  Reports. 
The  proposed  amendment  is  consistent 
with  the  NRC's  Regulatory  Issue 
Summary  2002-05,  "NRC  Approval  of 
Boiling  Water  Reactor  Pressure  Vessel 
Integrated  Siuveillance  Program,"  dated 
April  8.  2002  (ADAMS  Accession  No. 
ML020660522). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  change  involve  a 
significant  iiicrease  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

The  proposed  change  to  the  material 
surveillance  program  will  involve 
implementing  the  BWRVIP  Integrated 
Surveillance  Program  (ISP).  The  purpose  of 
the  program  is  to  monitor  the  reactor 
pressure  vessel  beltline  materials  for  neutron 
embrittlement.  The  existing  program  for 
Hatch  Units  1  and  2  includes  removal  and 
evaluation  of  existing  material  capsules  in 
the  Hatch  Unit  1  and  2  Reactor  vessels.  The 
ISP  combines  all  the  individual  surveillance 
programs  for  participating  U.S.  BWRs  into  a 
single  integrated  program.  To  insure  the 
program  is  adequate,  similar  heats  of 
materials  are  used  to  represent  the  limiting 
materials  of  the  RPVs.  A  test  matrix  was 
developed  to  identify  the  specimens  that  best 
meet  the  needs  of  each  BWR.  including  the 
Hatch  units.  The  material  associations  for  the 
ISP  were  chosen  to  best  represent  the 
limiting  plate  and  weld  materials  for  each 
plant  using  specimens  from  the  entire  BWR 
fleet.  As  a  result,  the  Plant  Hatch  RPVs 
[reactor  pressure  vessels]  will  be  adequately 
monitored  for  neutron  embrittlement  and 
thus  the  probability  or  consequences  of  RPV 
embrittlement  are  not  significantly  increased. 

Implementing  the  ISP  does  not  affect  the 
assumptions  of  any  previously  evaluated 
accident,  neither  does  it  affect  any  of  the 
systems  designed  for  the  prevention  or 
mitigation  of  previously  evaluated  accidents. 
Therefore,  their  consequences  are  not 
significantly  increased. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

Implementing  the  ISP  will  not  affect  the 
operation  of  any  plant  system  designed  for 
the  prevention  or  mitigation  of  accidents.  As 
a  result,  no  new  modes  of  operation  are 
introduced  which  may  result  in  the  need  to 
consider  a  new  ty{)e  of  event.  As  described 
above  in  the  answer  to  question  #1,  the  ISP, 
will  continue  to  adequately  monitor  the  RPV 
materials;  therefore,  the  possibility  of  an  RPV 
embrittlement  event  is  not  created. 

3.  Does  the  proposed  change  involve  a 
significant  decrease  in  the  margin  of  safety. 
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The  ISP  will  use  materials  that  adequately 
represent  a  particular  RPV,  including  Plant 
Hatch.  A  test  matrix,  as  provided  in 
BWRVIP-86:  [-IBWR  Vessel  and  Internals 
Project,  BWR  Integrated  Surveillance 
Program  Implementation  Plan,"  includes 
representative  materials  from  other  plants  to 
be  used  for  the  Hatch  Units.  A  representative 
material  is  a  plate  or  weld  that  is  selected 
from  among  all  the  existing  plant 
surveillance  programs  to  represent  the 
corresponding  limiting  plate  or  weld  material 
in  a  plant.  The  choice  of  material  considers 
chemistry,  heat  number,  fabricator  and  the 
welding  process.  These  are  factors  that 
determine  the  best  representative  material. 
As  a  result,  the  Hatch  RPV  will  be  adequately 
monitored  for  radiation  embrittlement  and 
the  margin  of  safety  is  not  significandy 
reduced. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Ernest  L.  Blake, 
Jr.,  Esquire,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street.  NW., 
Washington,  DC  20037. 

NRC  Section  Chief:  John  A.  Nakoski. 

STP  Nuclear  Operating  Company, 
Docket  Nos.  50-498  and  50-499.  South 
Texas  Project,  Units  1  and  2,  Matagorda 
County,  Texas 

Date  of  amendment  request  August 
19,  2002. 

Description  of  amendment  request 
The  proposed  amendment  revises 
Technical  Specification  (TS)  Section  3/ 
4.3.2,  "Engineered  Safety  Features 
Actuation  System  Instrumentation." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Pursuant  to  10  CFR  50.91,  this  analysis 
provides  a  determination  that  the  proposed 
change  to  the  Technical  Specifications 
described  previously,  does  not  involve  any 
significant  hazards  consideration  as  defined 
in  10  CFR  50.92,  as  described  below: 

((1)]  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Response:  No. 

This  change  to  the  Technical 
Specifications  will  not  result  in  a  condition 
where  the  design,  material,  and  construction 
standards  that  were  applicable  prior  to  the 
change  are  altered.  The  same  ESFAS 
(engineered  safety  features  actuation  system] 
instrumentation  will  be  used  and  the  same 
ESFAS  system  reliability  is  expected.  The 
proposed  change  will  not  modify  any  system 


interface  or  function  and  could  not  increase 
the  likelihood  of  an  accident  because  these 
events  are  independent  of  this  change.  The 
proposed  activity  will  not  change,  degrade, 
or  alter  any  assumptions  previously  made  in 
evaluating  the  radiological  consequences  of 
ah  accident  described  in  the  safety  analysis 
report. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

[(2)1  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No. 

The  proposed  change  will  not  alter  the 
performance  of  the  ESFAS  mitigation 
systems  assumed  in  the  plant  safety  analysis. 
Changing  the  interval  for  periodically 
verifring  ESFAS  slave  relays  (assuring 
equipment  operability)  will  not  create  any 
new  accident  initiators  or  scenarios.  Only  the 
testing  frequency  is  changed.  No  physical 
changes  will  be  made  to  me  Solid  State 
Protection  System  or  the  ESF  Actuation 
System  as  a  result  of  this  change. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

[(3)1  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

Response:  No. 

The  proposed  change  will  not  affect  the 
total  ESFAS  response  assumed  in  the  safety 
analysis  because  the  reliability  of  the  slave 
relays  will  not  be  significantly  affected  by  the 
increased  surveillance  interval.  The  relays 
have  demonstrated  a  high  reliability  and 
insensitivity  to  short  term  wear  and  aging 
effects.  The  overall  reliability,  redundancy, 
and  diversity  assumed  available  for  the 
protection  and  mitigation  of  accident  and 
transient  conditions  is  unaffected  by  this 
proposed  Technical  Specification  change. 

Therefore,  the  proposed  change  does  not 
involve  a  reduction  in  a  margin  of  safety. 

Based  on  the  above  safety  evaluation,  the 
South  Texas  Project  concludes  that  the 
change  proposed  by  this  License  Amendment 
Request  satisfies  the  no  significant  hazards 
consideration  standards  of  10  CFR  50.92(c) 
and,  accordingly,  a  finding  of  no  significant 
hazards  is  justified. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  standards  of 
10  CFR  50.92(c)  are  satisfied.  Therefore, 
the  NRC  staff  proposes  to  determine  that 
the  request  for  amendments  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  A.H.  Gutterman, 
Esq.,  Morgan,  Lewis,  &  Bockius,  1111 
Pennsylvania  NW.,  Washington,  DC 
20004. 

NRC  Section  Chief:  Robert  A.  Gramm. 

STP  Nuclear  Operating  Company 
(STPNOC).  Docket  Nos.  50-498  and  50- 
499,  South  Texas  Project,  Units  1  and  2, 
Matagorda  County.  Texas 

Date  of  amendment  request:  August 
20,  2002. 


Description  of  amendment  request: 
The  proposed  amendment  would  delete 
the  Appendix  C  of  the  Operating 
License,  regarding  antitrust  conditions. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

STPNOC  has  determined  whether  a 
significant  hazards  consideration  is  involved 
with  the  proposed  amendment  by  focusing 
on  the  three  criteria  set  forth  in  10  CFR  50.92 
as  discussed  below: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Response:  No. 

This  request  involves  an  administrative 
change  only.  The  Operating  Licenses  are 
being  changed  to  remove  unnecessary  and 
outdated  antitrust  conditions.  No  actual  plant 
equipment  or  accident  analyses  will  be 
affected  by  the  proposed  changes.  Therefore, 
this  request  will  have  no  impact  on  the 
probability  or  consequences  of  any  type  of 
accident:  new,  different,  or  previously 
evaluated. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  frtim  any  accident  previously 
evaluated? 

Response:  No. 

This  request  involves  an  administrative 
change  only.  The  Operating  Licenses  are 
being  changed  to  remove  unnecessary  and 
outdated  antitrust  conditions.  No  actual  plant 
equipment  or  accident  analyses  will  be 
affected  by  the  proposed  change  and  no 
failure  modes  not  bounded  by  previously 
evaluated  accidents  will  be  created. 
Therefore,  this  request  will  have  no  impact 
on  the  possibility  of  any  type  of  accident: 
new,  different,  or  previously  evaluated. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

Response:  No. 

Margin  of  safety  is  associated  with 
confidence  in  the  ability  of  the  fission 
product  barriers  (i.e.,  fuel  and  fuel  cladding. 
Reactor  Coolant  System  pressure  boundary, 
and  containment  structure)  to  limit  the  level 
of  radiation  dose  to  the  public.  This  request 
involves  an  administrative  change  only.  The 
Operating  Licenses  are  being  changed  to 
remove  unnecessary  and  outdated  antitrust 
conditions. 

No  actual  plant  equipment  or  accident 
analyses  will  be  affected  by  the  proposed 
change.  Additionally,  the  proposed  change 
will  not  relax  any  criteria  used  to  establish 
safety  limits,  safety  systems  settings,  or  any 
limiting  conditions  of  operations.  Therefore, 
this  request  will  not  impact  [a]  margin  of 
safety. 

Based  on  the  above,  STPNOC  concludes 
that  the  proposed  amendment  involves  no 
significant  hazards  consideration  under  the 
criteria  set  forth  in  10  CFR  50.92  and, 
accordingly,  a  finding  of  "no  significant 
hazards  consideration"  is  justified. 
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The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  standards  of 
10  CFR  50.92(c)  are  satisfied.  Therefore, 
the  NRC  staff  proposes  to  determine  that 
the  request  for  amendments  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  A.  H. 
Gutterman,  Esq.,  Morgan,  Lewis,  & 
Bockius,  1111  Pennsylvania  NW., 
Washington,  DC  20004. 

NBC  Section  Chief:  Robert  A.  Gramm. 

STP  Nuclear  Operating  Company, 
Docket  Nos.  50-498  and  50-499,  South 
Texas  Project,  Units  1  and  2,  Matagorda 
County,  Texas 

Date  of  amendment  request:  August 
21,  2002. 

Description  of  amendment  request: 
The  proposed  amendment  revises 
Technical  Specifications  (TS)  3/4.4.1.4.2 
and  3/4.9.1.3  to  delete  the  specific 
reference  to  the  valves  required  to  be 
secured  to  isolate  imcontroUed  boron 
dilution  flow  paths  in  MODE  5  with  the 
loops  not  filled  and  in  MODE  6. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

STPNOC  has  evaluated  whether  or  not  a 
significant  hazards  consideration  is  involved 
with  the  proposed  amendment  by  focusing 
on  the  three  standards  set  forth  in  10  CFR 
50.92.  "Issuance  of  amendment."  as 
discussed  below. 

[(1)1  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Response:  No. 

There  is  no  technical  change  in  the 
requirements  imposed  by  the  Teciinical 
Specifications.  The  proposed  changes  to 
replace  the  TS  reference  to  the  specific  valves 
to  be  used  to  isolate  boron  dilution  flow 
paths  with  new  Technical  Specification 
requirements  to  assure  the  flow  paths  are 
secured  provides  the  same  level  of  assurance 
that  the  boron  dilution  event  will  be 
precluded. 

[(2)1  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  fi-om  any  accident  previously 
evaluated? 

Response:  No. 

The  proposed  change  allows  alternate, 
equally  effective,  locations  where  the 
potential  boron  dilution  flow  paths  can  be 
isolated  to  preclude  an  uncontrolled  boron 
dilution  event  in  MODE  5  with  the  loops  not 
filled  and  in  MODE  6.  Consequently,  the 
possibility  of  the  dilution  event  is 
unchanged.  The  proposed  change  does  not 
otherwise  alter  how  the  plant  is  operated  or 
change  its  design  basis  so  that  the  possibility 
of  a  new  accident  is  not  created. 

[(3)1  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 


Response:  No. 

The  proposed  changes  to  replace  the  TS 
reference  to  the  specific  valves  to  be  used  to 
isolate  boron  dilution  flow  paths  with  new 
Technical  Specification  requirements  to 
assure  the  flow  paths  are  secured  provides 
the  same  level  of  assurance  that  the  boron 
dilution  event  will  be  precluded. 

Based  upon  the  analysis  provided  herein, 
the  proposed  amendments  do  not  involve  a 
significant  hazards  consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  standards  of 
10  CFR  50.92(c)  are  satisfied.  Therefore, 
the  NRC  staff  proposes  to  determine  that 
the  request  for  amendments  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  A.H.  Gutterman, 
Esq.,  Morgan,  Lewis,  &  Bockius,  1111 
Pennsylvania  NW.,  Washington,  DC 
20004. 

NRC  Section  Chief:  Robert  A.  Gramm. 

Wolf  Creek  Nuclear  Operating 
Corporation,  Docket  No.  50-482,  Wolf 
Creek  Generating  Station,  Coffey 
County,  Kansas 

Date  of  amendment  request:  August 
16,  2002. 

Description  of  amendment  request: 
The  amendment  would  revise  Technical 
Specification  3.6.3,  "Containment 
Isolation  Valves,"  by  (1)  deleting  the 
Note  and  adding  the  acronym  "(CIV)" 
for  containment  isolation  valve  in 
Condition  A  of  the  Actions  for  the 
Limiting  Condition  for  Operation,  (2) 
revising  the  Completion  Time  for 
Required  Condition  A.l  from  4  hours  to 
as  much  as  7  days  depending  on  the 
category  of  the  CfVs,  (3)  deleting 
Condition  C,  and  (4)  renumbering  the 
later  Conditions  D  and  E.  The  proposed 
amendment  is  based  on  Topical  Report 
WCAP-15791-P,  "Risk-Informed 
Evaluation  of  Extensions  to 
Containment  Isolation  Valve 
Completion  Times." 

Basis  for  proposed  no  significant 
hazards  consideration  detemdnation: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  changes  to  the  Completion 
Times  do  not  change  the  response  of  the 
plant  to  any  accidents  and  have  an 
insignificant  impact  on  the  reliability  of  the 
containment  isolation  valves.  The 
containment  isolation  valves  will  remain 
highly  reliable  and  the  proposed  changes  will 
not  result  in  a  significant  increase  in  the  risk 
of  plant  operation.  This  is  demonstrated  by 
showing  that  the  impact  on  plant  safety  as 


measured  by  the  large  early  release  frequency 
(LERF)  and  incremental  conditional  large 
early  release  probabilities  (ICLERP)  is 
acceptable.  These  changes  are  consistent 
with  the  acceptance  criteria  in  (the  risk- 
informed]  Regulatory  Guides  1.174  and 
1.177.  Therefore,  since  the  containment 
isolation  valves  will  continue  to' perform 
their  [safety]  functions  with  high  reliability 
as  originally  assumed  and  the  increase  in  risk 
as  measured  by  LERF  and  ICLERP  is 
acceptable,  there  will  not  be  a  significant 
increase  in  the  consequences  of  any 
accidents. 

The  proposed  changes  do  not  adversely 
affect  accident  initiators  or  precursors  nor 
alter  the  design  assumptions,  conditions,  or 
configuration  of  the  facility  or  the  manner  in 
which  the  plant  is  operated  and  maintained. 
The  proposed  changes  do  not  alter  or  prevent 
the  ability  of  structures,  systems,  and 
components  (SSCs)  from  performing  their 
intended  [safety]  function  to  mitigate  the 
consequences  of  an  initiating  event  within 
the  assumed  acceptance  limits.  The  proposed 
changes  do  not  affect  the  source  term, 
containment  isolation,  or  radiological  release 
assumptions  used  in  evaluating  the 
radiological  consequences  of  an  accident 
previously  evaluated.  Further,  the  proposed 
changes  do  not  increase  the  types  or  eunounts 
of  radioactive  effluent  that  may  be  released 
offsite,  nor  significantly  increase  individual 
or  cumulative  occupational/public  radiation  ~ 
exposures.  The  proposed  changes  are 
consistent  with  the  safety  analysis 
assumptions  and  resultant  consequences  [in 
Chapter  15,  "Accident  Analysis,"  of  the 
Updated  Final  Safety  Analysis  Report 
(USAR)  for  the  plant]. 

Therefore,  it  is  concluded  that  this  change 
does  not  increase  the  probability  of 
occurrence  of  a  malfunction  of  equipment 
important  to  safety. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  changes  do  not  result  in  a 
change  in  the  manner  in  which  the 
containment  isolation  valves  provide  plant 
pcptection.  There  are  no  design  changes 
associated  with  the  proposed  changes.  The 
changes  to  Completion  Times  do  not  change 
any  existing  accident  scenarios,  nor  create 
any  new  or  different  accident  scenarios. 

'The  changes  do  not  involve  a  physical 
alteration  of  the  plant  (i.e.,  no  new  or 
different  type  of  equipment  will  be  installed) 
or  a  change  in  the  methods  governing  normal 
plant  operation.  In  addition,  the  changes  do 
not  impose  any  new  or  different 
requirements  or  eliminate  any  existing 
requirements.  The  changes  do  not  alter 
assumptions  made  in  the  safety  analysis.  The 
proposed  changes  are  consistent  with  the 
safety  analysis  assumptions  and  current  plant 
operating  practice. 

Therefore,  the  possibility  of  a  new  or 
different  malfunction  of  safety  related 
equipment  is  not  created. 
~  3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  proposed  changes  do  not  alter  the 
manner  in  which  safety  limits,  limiting  safety 
system  settings  or  limiting  conditions  for 
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operation  are  determined.  The  safety  analysis 
acceptance  criteria  are  not  impacted  by  these 
changes.  The  proposed  changes  will  not 
result  in  plant  operation  in  a  configuration 
outside  the  design  basis.  The  calculated 
impact  on  risk  is  insignificant  and  is 
consistent  with  the  acceptance  criteria 
contained  in  Regulatory  Guides  1.174  and 
1.177. 

Therefore,  it  is  concluded  that  this  change 
does  not  involve  a  significant  reduction  in 
the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Jay  Silberg,  Esq., 
Shaw,  Pittman,  Potts  and  Trowbridge, 
2300  N  Street,  NW.,  Washington,  DC 
20037. 

NRC  Section  Chief:  Stephen  Dembek. 

Previously  Published  Notices  of 
Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  following  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  either  because  time 
did  not  allow  the  Commission  to  wait 
for  this  biweekly  notice  or  because  the 
action  involved  exigent  circumstances. 
They  are  repeated  here  because  the 
biweekly  notice  lists  all  amendments 
issued  or  proposed  to  be  issued 
involving  no  significant  hazards 
consideration. 

For  details,  see  the  individual  notice 
in  the  Federal  Register  on  the  day  and 
page  cited.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 

Dominion  Nuclear  Coimecticut,  Inc.. 
Docket  No.  50-423,  hiUlstone  Power 
Station,  Unit  No.  3,  New  London 
County,  Coimecticut 

Date  of  amendment  request:  Jtdy  19, 
2002. 

Brief  description  of  amendment 
request:  The  proposed  amendment 
would  revise  Technical  Specification 
Surveillance  Requirement  (SR)  4.0.3  to 
extend  the  delay  period,  before  entering 
a  Limiting  Condition  for  Operation, 
following  a  missed  surveillance.  The 
delay  period  would  be  extended  fit)m 
the  current  limit  of  "*  *  *  up  to  24 
hours"  to  "*  *  *  up  to  24  hours  or  up 
to  the  limit  of  the  specified  surveillance 
interval,  whichever  is  greater."  In 
addition,  the  following  requirement 
would  be  added  to  SR  4.0.3:  "A  risk 


evaluation  shall  be  performed  for  any 
surveillance  delayed  greater  than  24 
hoius  and  the  risk  impact  shall  be 
managed."  The  proposed  amendment 
would  also  make  administrative  changes 
to  SRs  4.01  and  4.03  to  be  consistent 
with  NUREG-1431,  Revision  2. 

Date  of  publication  of  individual 
notice  in  Federal  Regitter:  September 
4,  2002  (67  FR  56604). 

Expiration  date  of  individual  notice: 
October  4,  2002. 

Notice  of  Issuance  of  Amendments  to 
Facility  Operating  Liranses 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportimity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  {!)  the  applications  for 
amendment,  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  located  at  One  White  Flint  North. 
11555  Rockville  Pike  (first  floor). 
Rockville,  Maryland.  Publicly  available 
records  will  be  accessible  from  the 
Agencywide  Documents  Access  and 
Management  Systems  (ADAMS)  Public 
Electronic  Reading  Room  on  the  internet 
at  the  NRC  Web  site,  http:// 
www.nrc.gov/reading-rm/adams.html.  If 


you  do  not  have  access  to  ADAMS  or  if 
there  are  problems  in  accessing  the 
documents  located  in  ADAMS,  contact 
the  NRC  Public  Document  Room  (PDR) 
Reference  staff  at  1-800-397-4209,  301- 
415—4737  or  by  e-mail  to  pdr@nrc.gov. 

AmerGen  Energy  Company,  LLC,  et  al., 
Docket  No.  50-219,  Oyster  Creek 
Nuclear  Generating  Station,  Ocean 
County,  New  fersey  ^ 

Date  of  application  for  amendment: 
September  19,  2001,  as  supplemented 
on  January  17  and  July  1.  2002. 

Brief  description  of  amendment:  The 
amendment  revises  Technical 
Specifications  Subsections  3.5^A.5.b  and 
c,  concerning  operability  of  suppression 
chamber-to-drywell  vacuum  breakers. 

Date  of  Issuance:  September  11,  2002. 

Effective  date:  As  of  the  date  of 
issuance,  to  be  implemented  within  30 
days  of  issuance. 

Amendment  No.:  230. 

Facility  Operating  License  No.  DPR- 
16:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
RegUter:  December  20.  2001  (66  FR 
65749).  The  January  17  and  July  1.  2002. 
letters  provided  clarifying  information 
within  the  scope  of  the  original 
application  and  did  not  change  the 
staff's  initial  proposed  no  significant 
hazards  consideration  determination. 
The  Commission's  related  evaluation  of 
this  amendment  is  contained  in  a  Safety 
Evaluation  dated  September  11,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

AmerGen  Energy  Company.  LLC,  et  al.. 
Docket  No.  50-219,  Oyster  Creek 
Nuclear  Generating  Station,  Ocean 
County,  New  Jersey 

Date  of  application  for  amendment: 
September  10,  2001. 

Brief  description  of  amendment:  The 
amendment  revised  the  requirements  in 
Technical  Specifications,  Sections 
3.4.A.7.C  and  3.4.A.3.C,  dianging 
confirmation  of  operability  of  core  spray 
puimps  and  system  components  from 
testing  to  verification. 

Date  of  Issuance:  September  10,  2002. 

Effective  date:  As  of  the  date  of 
issuance,  to  be  implemented  within  30 
days  of  issuance. 

Amendment  No.:  231. 

Facility  Operating  License  No.  DPR- 
16:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  March  5,  2002  (67  FR  10008). 
The  Comniission's  related  evaluation  of 
this  amendment  is  contained  in  a  Safety 
Evaluation  dated  September  10,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 
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AmerGen  Energy  Company,  LLC,  et  al, 
Docket  No.  50-219,  Oyster  Creek 
Nuclear  Generating  Station,  Ocean 
County,  New  Jersey 

Date  of  application  for  amendment: 
August  1,  2001,  as  supplemented  on 
June  19  and  September  9,  2002. 

Brief  description  of  amendment:  The 
amendment  revised  Technical 
Specifications  Section  6.3,  "Facility 
Staff  Qualifications,"  deletes  Section 
6.4,  "Training,"  and  revises  the  Table  of 
Contents  to  reflect  deletion  of  Section 
6.4.  These  changes  reflect  updating  of 
requirements  that  had  been  outdated 
based  on  licensed  operator  training 
programs  being  accredited  by  the 
histitute  of  Nuclear  Power  Operations, 
and  promulgation  of  applicable 
regulations. 
Date  of  Issuance:  September  18,  2002. 
Effective  date:  September  18.  2002. 
and  shall  be  implemented  within  30 
days  of  issuance. 
Amendment  No.:  232. 
Facility  Operating  License  No.  DPR- 
1 6:  Amendment  revised  the  Technical    . 
Specifications. 

Date  of  initial  notice  in  Federal 
Regiater:  October  31.  2001  (66  FR 
55009).  The  June  19  and  September  9. 
2002,  letters  provided  clarifying 
information  within  the  scope  of  the 
original  application  and  did  not  change 
the  stafi?s  initial  proposed  no 
significant  hazards  consideration 
determination.  The  Commission's 
related  evaluation  of  this  amendment  is 
contained  in  a  Safety  Evaluation  dated 
September  18,  2002. 

No  significant  hazards  consideration 
cozrunents  received:  No. 

Arizona  Public  Service  Company,  et  al., 
Docket  Nos.  STN  50-528.  STN  50-529, 
and  STN  50-530,  Palo  Verde  Nuclear 
Generating  Station,  Units  Nos.  1,  2,  and 
3,  Maricopa  County,  Arizona 

Date  of  application  for  amendments: 
May  15^2002,  as  supplemented  by  letter 
dated  August  29.  2002. 

Brief  description  of  amendments:  The 
amendments  revise  Limiting  Condition 
for  Operation  (LCO)  3.9.3, 
"Contaimnent  Penetrations."  The 
amendments  would  (1)  modify  the 
requirement  in  LCO  3.9. 3. b  that  one 
door  in  each  air  lock  is  closed  by  adding 
the  words  "capable  of  being"  before  the 
word  "closed"  and  (2)  add  a  note  to 
LCO  3.9.-8  stating  that  containment 
penetration  flow  paths  providing  direct 
access  from  the  containment  to  the 
outside  atmosphere  may  be  unisolated 
under  administrative  controls.  The 
amendments  would  allow  the 
containment  air  lock  and  other 
penetrations  that  provide  direct  access 


to  the  outside  atmosphere  to  be  open 
during  core  alterations  or  movement  of 
irradiated  fuel  assemblies  within 
containment. 

Date  of  issuance:  September  11,  2002. 

Effective  date:  September  11,  2002, 
and  shall  be  implemented  within  60 
days  of  the  date  of  issuance,  including 
completing  the  changes  to  the  Technical 
Specification  Bases,  as  described  in  the 
licensee's  letters  of  May  15  and  August 
29  2002. 

Amendment  Nos.:  Unit  1—144,  Unit 
2—144,  Unit  3—144. 

Facility  Operating  License  Nos.  NPF- 
4 1 ,  NPF-51 ,  and  NPF-74 :  The 
amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  June  25.  2002  (67  FR  42816). 
The  Commission's  related  evaluation  of 
the  amendments  are  contained  in  a 
Safety  Evaluation  dated  September  11, 
2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Carolina  Power  &-  Light  Company. 
Docket  No.  50-261.  H.  B.  Robinson 
Steam  Electric  Plant,  Unit  No.  2. 
Darlington  County,  South  Carolina 

Date  of  application  for  amendment: 
March  26.  2002.  as  supplemented  Jime 
19  and  August  8.  2002. 

Brief  description  of  amendment:  This 
amendment  extends  the  10-year 
performance-based  Type  A  test  interval 
on  a  one-time  basis  to  require  the 
performance  of  a  Type  A  test  within 
12.1  years  from  the  last  test,  which  was 
performed  on  April  9, 1992. 

Date  of  issuance:  September  16,  2002. 

Effective  date:  September  16,  2002. 

Amendment  No.:  193. 

Facility  Operating  License  No.  DPBr- 
23:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  May  28,  2002  (67  FR  36928). 
The  June  19,  and  August  8,  2002, 
supplements  contained  clarifying 
information  only,  and  did  not  change 
the  initial  proposed  no  significant 
hazards  consideration  determination  or 
expand  the  scope  of  the  initial 
application.  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
September  16.  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Carolina  Power  &  Light  Company, 
Docket  No.  50-261,  H.  B.  Robinson 
Steam  Electric  Plant,  Unit  No.  2. 
Darlington  County,  South  Carolina 

Date  of  application  for  amendment: 
February  21.  2002.  as  supplemented 
May  14  and  August  2.  2002. 


Brief  description  of  amendment:  the 
amendment  modifies  the  contaimnent 
vessel  spray  nozzle  testing  frequency 
frxjm  testing  every  "10  years"  to  testing 
"following  activities  which  could  residt 
in  nozzle  blockage." 

Date  of  issuance:  September  19.  2002. 

Effective  date:  September  19.  2002. 

Amendment  No.:  194. 

Facility  Operating  License  No.  DPR- 
23:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  April  30,  2002  (67  FR  21285). 
The  May  14  and  August  2,  2002, 
supplements  contained  clarifying 
information  only  and  did  not  change  the 
initial  proposed  no  significant  hazards 
consideration  determination  or  expand 
the  scope  of  the  iiiitial  application.  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  September  19,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Carolina  Power  &■  Light  Company, 
Docket  No.  50-400,  Shearon  Harris 
Nuclear  Plant,  Unit  1,  Wake  and 
Chatham  Counties,  North  Carolina 

Date  of  application  for  amendment: 
July  8,  2002. 

Brief  Description  of  amendment:  The 
amendment  deleted  die  level  value  in 
Technical  Specification  (TS)  3/4.8.1.1, 
"Electrical  Power  Systems— A.C. 
Sources— Operating"  and  TS  3/4.8.1.2, 
"Electrical  Power  Systems — ^A.C. 
Sources — Shutdown. ' ' 

Date  of  issuance:  September  12,  2002. 

Effective  date:  As  of  date  of  issuance 
and  shall  be  implemented  within  60 
days  frt>m  date  of  issuance. 

Amendment  No.:  111. 

Facility  Operating  License  No.  NPF- 
63:  Amendment  changes  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  August  6,  2002  (67  FR  50950). 
The  ConuAission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  September  12.  2002. 

No  significant  hazards  consideration 
comments  received:  l^o.  • 

Consumers  Energy  Company.  Docket 
No.  50-155,  Big  Rock  Point  Nuclear 
Plant,  Charlevoix  County,  Michigan 

Date  of  amendment  request:  Jime  11, 
2002,  as  supplemented  by  letter  dated 
July  3.  2002. 

Brief  description  of  amendment:  The 
■  amendment  revises  Defueled  Technical 
Specification  (DTS)  Section  5.2. 
"Storage  and  Inspection  of  Spent  Fuel," 
and  DTS  Section  6.6.2.9.  "Spent  Fuel 
Pool  Water  Chemistry  Program . "  by 
adding  applicability  statements  that 
specify  that  these  specifications  apply 
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only  when  irradiated  fuel  is  stored  in 
the  spent  fuel  pool. 

Date  of  issuance:  September  11.  2002. 

Effective  date:  The  license 
amendment  is  efi^ective  as  of  the  date  of 
issuance  and  shall  be  implemented 
within  45  days  from  the  date  of 
issuance. 

Amendment  No.:  124. 

Facility  Operating  License  No.  DPR-6: 
The  amendment  revised  the  Defueled 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  July  9.  2002  (67  FR  45562). 
The  July  3,  2002.  supplemental  letter 
provided  clahf)ring  information  that  did 
not  change  the  scope  of  the  original 
Federal  Register  notice  or  the  original 
no  significant  hazards  consideration 
determination.  The  Commission's 
related  evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
September  11.2002. 

No  significant  hazards  considerations 
comments  received:  No. 

Detroit  Edison  Company,  Docket  No. 
50-341,  Fermi  2,  Monroe  County. 
Michigari 

Date  of  application  for  amendment: 
May  23.  2002. 

Brief  description  of  amendment:  The 
amendment  deletes  'Technical 
Specification  5.5.3.  "Post  Accident 
Sampling  System  (PASS),"  and  thereby 
eliminates  the  requirements  to  have  and 
maintain  the  PASS  at  Fermi  2. 

Date  of  issuance:  September  5,  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  90  days. 

Amendment  No.:  150. 

Facility  Operating  License  No.  NPF- 
43:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  June  25.  2002  (67  FR  42816). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  September  5,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Dominion  Nuclear  Connecticut,  Inc.,  et 
al..  Docket  No.  50-423,  Millstone  Power 
Station,  Unit  No.  3.  New  London 
County.  Connecticut 

Date  of  application  for  amendment: 
June  6, 1998;  April  5,  1999;  April  7, 
April  19,  July  31,  and  September  28, 
2000;  March  19,  Jime  11,  September  21, 
and  December  20,  2001. 

Brief  description  of  amendment:  The 
amendment  revises  the  Millstone  Power 
Station,  Unit  No.  3  licensing  basis 
related  to  operation  of  the 
supplementary  leak  collection  and 
release  system  after  a  postulated 
accident.  Specifically,  the  proposed 


revision  to  the  Final  Safety  Analysis 
Report  (FSAR)  would  address:  (1)  The 
manual  actions  required  to  trip  the  non- 
safety  grade  fens  and  the  time 
requirements  for  control  room 
ventilation  realignment,  and  (2)  the 
input  assumptions  and  results  of  the 
loss-of-coolant  accident/control  rod 
ejection  accident  analyses. 

Date  of  issuance:  September  16.  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days  from  the  date  of 
issuance. 

Amendment  No.  .-211. 

Facility  Operating  License  No.  NPF- 
49:  Amendment  revised  the  FSAR. 

Date  of  initial  notice  in  Federal 
RegiUen  July  1. 1998  (63  FR  35992). 
The  April  5. 1999;  April  7.  April  19. 
July  31,  and  September  28,  2001;  March 
19,  June  11,  September  21.  and 
December  20.  2001.  letters  provide 
clarifying  information  that  was  within 
the  scope  of  the  original  application  and 
did  not  change  the  staffs  proposed  no 
significant  hazards  consideration 
determination.  The  Commission's 
related  evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
September  16,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Duke  Energy  Corporation,  Docket  Nos. 
50-369  and  50-370,  McGuire  Nuclear 
Station,  Units  1  and  2.  Mecklenburg 
County,  North  Carolina 

Date  of  application  for  amendments: 
E)ecember  7.  2001.  as  supplemented  by 
letter  dated  Jidy  22.  2002. 

Brief  description  of  amendments:  The 
amendments  revise  the  Technical 
Specifications  (TS)  to  permit 
implementation  of  containment  local 
leakage  rate  testing  addressed  by  10  CFR 
Part  50.  Appendix  J,  Option  B.  and  to 
reference  Regulatory  Guide  1.163, 
"Performance-Based  Contaiimient  Leak 
Test  Program,"  dated  September  1995. 
In  addition,  the  TS  are  revised  regarding 
soap  bubble  testing  and  leak  testing  of 
contaimnent  purge  valves  with  resilient 
seals  for  upper  and  lower  compartments 
and  instrument  rooms. 

Date  of  issuance:  September  4,  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days  irom  the  date  of 
issuance. 

Amendment  Nos.:  207  &  188. 

Facility  Operating  License  Nos.  NPF- 
9  and  NPF-1 7:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  December  26,  2001  (67  FR 
66464).  The  supplement  dated  July  22. 
2002.  provided  clarifying  information 
that  did  not  change  the  scope  of  the 


December  7.  2001.  application  nor  the 
initial  proposed  no  significant  hazards 
consideration  determination.  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  September  4,  2002. 

No  significant  hazards  consideration 
conmients  received:  No. 

Duke  Energy  Corporation,  Docket  Nos. 
50-269,  50-270,  and  50-287,  Oconee 
Nuclear  Station,  Units  1,  2,  and  3. 
Oconee  County,  South  Carolina 

Date  of  application  of  amendments: 
July  11,2002. 

Brief  description  of  amendments:  The 
amendments  revised  the  Technical 
Specifications  to  incorporate  several 
administrative  changes. 

Date  of  Issuance:  September  5.  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days  from  the  date  of 
issuance. 

Amendment  Nos.:  328.  328  &  329. 

Renewed  Facility  Operating  License 
Nos.  DPR-38.  DPR-47,  and  DPR-55: 
Amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  August  6,  2002  (67  FR  50951). 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  September  5,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Entergy  Nuclear  Operations,  Docket  No. 
50-247,  Indian  Point  Nuclear 
Generating  Unit  No.  2,  Westchester 
County,  New  York 

Date  of  application  for  amendment: 
January  8.  2002.  as  supplemented  on 
August  22,  2002. 

Brief  description  of  amendment:  The 
amendment  revised  Technical 
Specifications  Section  3.7.C.  "Gas 
Tiu-bine  Generators."  and  Section  4.6. 
"Emergency  Power  System  Periodic 
Tests,"  to  change  the  minimimi  amount 
of  fuel  oil  required  to  be  stored  from 
54.200  gallons  to  94.870  gallons.  The 
amendment  also  revised  the  minimum 
electrical  output  of  the  gas  tiirbine 
generator  that  is  required  to  be  tested 
monthly  to  2000  kilowatts  frttm  the 
previous  value  of  750  kilowatts. 

Date  of  issuance:  September  18.  2002. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  60 
days. 

Amendment  No.:  233. 

Facility  Operating  license  No.  DPR- 
26:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  March  5.  2002  (67  FR  10012). 
The  August  22.  2002,  letter  provided 
clarifying  information  that  did  not 
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change  the  initial  proposed  no 
significant  hazards  consideration 
determination.  The  Commission's 
related  evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
September  18,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Entergy  Nuclear  Operations,  Inc., 
Docket  No.  50-333,  James  A.  FitzPatrick 
Nuclear  Power  Plant,  Oswego  County, 
New  York 

Date  of  application  for  amendment: 
June  7,  2002,  supplemented  July  17, 
2002. 

Brief  description  of  amendment:  The 
amendment  changes  the  Technical 
Specifications  to  allow  relaxation  of 
secondary  containment  operability 
requirements  while  handling  irradiated 
fuel  in  the  secondary  containment.  The 
amendment  replaces  the  current 
accident  source  term  use  in  selected 
design  basis  radiological  analyses  with 
an  alternative  source  term  pursuant  to 
10  CFR  50.67,  "Accident  Source  Term." 

Date  of  issuance:  September  12,  2002. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  276. 

Facility  Operating  License  No.  DPR- 
59:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  July  9,  2002  (67  FR  45568). 
The  July  17.  2002,  letter  provided 
clarifying  information  that  did  not 
change  the  initial  proposed  no 
significant  hazards  consideration 
determination.  The  Commission's 
related  evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation.dated 
September  12,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Entergy  Nuclear  Vermont  Yankee,  LLC 
and  Entergy  Nuclear  Operations,  Inc., 
Docket  No.  50-271,  Vermont  Yankee 
Nuclear  Power  Station,  Vernon. 
Vermont 

Date  of  application  for  amendment: 
March  19,  2002,  as  supplemented  on 
June  4,  July  16  and  24,  August  22  and 
September  4,  2002. 

Brief  description  of  amendment:  The 
amendment  revises  the  technical 
specifications  to  reflect  the  removal  of 
the  automatic  reactor  scram  and  main 
steam  isolation  valve  closure  functions 
of  the  main  steam  line  radiation 
monitors  (MSLRM).  An  explicit 
requirement  for  periodic  functional  test 
and  calibration  of  the  MSLRM  is  added 
to  maintain  operability  of  the 
mechanical  vacuum  pump  trip  function. 

Date  of  Issuance:  September  18,  2002. 


Effective  date:  As  of  the  date  of 
issuance,  and  shall  be  implemented 
within  60  days. 

Amendment  No.:  212. 

Facility  Operating  License  No.  DPR- 
28:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  July  9,  2002  (67  FR  45573). 
The  July  16  and  24,  August  22,  and 
September  4,  2002,  supplements  were 
within  the  scope  of  the  original 
application  and  did  not  change  the 
staff's  proposed  no  significant  hazards 
consideration  determination.  The 
Commission's  related  evaluation  of  this 
amendment  is  contained  in  a  Safety 
Evaluation  dated  September  18,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Entergy  Operations,  Inc.,  System  Energy 
Resources,  Inc.,  South  Mississippi 
Electric  Power  Association,  and  Entergy 
Mississippi,  Inc.,  Docket  No.  50-416, 
Grand  Gulf  Nuclear  Station  (GGNS), 
Unit  1,  Claiborne  County,  Mississippi 

Date  of  application  for  amendment: 
November  15,  2001,  as  supplemented  by 
letters  dated  March  1  and  Jime  19,  2002. 

Brief  description  of  amendment:  This 
amendment  revises  the  GGNS  Unit  1 
Technical  Specification  Surveillance 
Requirements  (SRs)  pertaining  to  testing 
of  the  standby  emergency  diesel 
generators  (DGs)  to  allow  DG  testing 
during  reactor  operation.  The  change 
removes  the  restriction  associated  with 
these  SRs  that  prohibits  conducting  the 
required  testing  of  the  DGs  during 
reactor  operating  Modes  1,  2,  or  3. 

Date  of  issuance:  September  5,  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days  from  the  date  of 
issuance. 

Amendment  No:  153. 

Facility  Operating  License  No.  NPF- 
29:  The  amendment  revises  the 
Technical  Specifications  and 
Surveillance  Requirements. 

Date  of  initial  notice  in  Federal 
Register.  December  26,  2001  (66  FH 
66464).  The  supplemental  letters  dated 
March  1  and  Jime  19,  2002,  prpvided 
clarifying  information  that  did  not 
change  the  scope  of  original  Federal 
Register  notice  or  the  original  no 
significant  hazards  consideration 
determination.  The  Commission's 
related  evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
September  5.  2002. 

No  significant  hazards  consideration 
comments  received:  None. 


Entergy  Operations,  Inc.,  System  Energy 
Resources,  Inc..  South  Mississippi 
Electric  Power  Association,  and  Entergy 
Mississippi.  Inc.,  Docket  No.  50-416, 
Grand  Gulf  Nuclear  Station.  Unit  1, 
Claiborne  County,  Mississippi 

Date  of  application  for  amendment: 
February  25,  2002,  as  supplemented  by 
letters  dated  August  16  and  22,  2002. 

Brief  description  of  amendment:  This 
amendment  adds  a  new  Technical 
Specification  3.10.9,  "Suppression  Pool 
Makeup-MODE  3,"  to  allow  installation 
of  reactor  cavity  gate  2  in  the  Upper 
Containment  Pool  (UCP)  and  draining 
the  reactor  cavity  pool  portion  of  the 
UCP  while  still  in  MODE  3,  with  the 
reactor  pressure  less  than  230  pounds 
per  square  inch  gauge  (psig).  It  also 
modifies  the  applicability  of  the  UCP 
gates  surveillance  requirement  (TS 
Section  3.6.2.4,  "Suppression  Pool 
Makeup  (SPMU)  System,")  to  allow 
installation  of  UCP  gates  in  MODES  1, 
2,  and  3. 

Date  of  issuance:  September  6,  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days  of  issuance. 

Amendment  No:  154. 

Facility  Operating  License  No.  NPF- 
29:  The  amendment  revises  the 
Technical  Specifications  and 
Surveillance  Requirements. 

Date  of  initial  notice  in  Federal 
Register:  April  30,  2002  (67  FR  21289). 
The  August  16  and  22,  2002, 
supplemental  letters  provided  cleu-ifying 
information  that  did  not  change  the 
scope  of  the  original  Federal  Register 
notice  orthe  original  no  significant 
hazards  consideration  determination. 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  September  4,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Entergy  Operations,  Inc.,  System  Energy 
Resources,  Inc.,  South  Mississippi 
Electric  Power  Association,  and  Entergy 
Mississippi,  Inc.,  Docket  No.  50-416, 
Grand  Gulf  Nuclear  Station,  Unit  1, 
Claiborne  County,  Mississippi 

Date  of  application  for  amendment: 
February  19,  2002,  as  supplemented  by 
letter  dated  July  17,  2002. 

Brief  description  of  amendment:  This 
amendment  revises  "Technical 
Specification  3.8.1,  "AC  Sources- 
Operating,"  to  remove  all  current  Mode 
restrictions  associated  with  testing  the 
High  Pressure  Core  Spray  Diesel 
Generator  13  during  normal  operation. 
The  proposed  changes  remove  the 
restriction  associated  with  Surveillance 
Requirements  (SRs)  that  prohibit 
performing  the  required  testing  in 
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Modes  1,  2,  or  3.  The  specific  SRs 
addressed  in  this  amendment  are:  SR 
3.8.1.11,  3.8.1.12,  3.8.1.16,  and  3.8.1.19. 

Date  of  issuance:  September  10,  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days  from  the  date  of 
issuance. 

Amendment  No:  155. 

Facility  Operating  License  No.  NPF- 
29:  The  amendment  revises  the 
Technical  Specifications  and 
Siuveillance  Requirements. 

Date  of  initial  notice  in  Federal 
Register:  April  30,  2002  (67  FR  21288). 
The  supplemental  letter  dated  July  17, 
2002,  provided  clarifying  information 
that  did  not  change  the  scope  of  original 
Federal  Register  notice  or  the  original 
no  significant  hazards  consideration 
determination.  The  Commission's 
related  evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
September  10,  2002. 

No  significant  hazards  consideration 
comments  received:  None. 

Exelon  Generation  Company,  LLC, 
Docket  Nos.  STN  50-454  and  STN  50- 
455,  Byron  Station,  Unit  Nos.  1  and  2. 
Ogle  County,  Illinois.  Docket  Nos.  STN 
50-456  and  STN  50-457,  Braidwood 
Station.  Unit  Nos.  1  and  2,  Will  County, 
Illinois 

Date  of  application  for  amendments: 
March  8,  2002. 

Brief  description  of  amendments:  The 
amendments  revise  "TS  3.8.4,  "DC 
Soxut:es-Operating,"  3.8.5,  "DC  Soiuces- 
Shutdown,"  3.8.6,  "Battery  Cell 
Parameters,"  and  3.8.8,  "Inverter- 
Shutdown."  The  changes  also  include 
the  relocation  of  the  following  TS  items 
to  a  licensee-controlled  program:  (1)  A 
number  of  Surveillance  Requirements 
(SRs)  that  require  the  performance  of 
preventive  maintenance,  and  (2)  TS 
Table  3.8.6-1,  "Battery  Cell  Parameter 
Requirements."  The  amendments  also 
add  new  actions  and  their  associated 
completion  times  to  TS  3.8.6  for  out-of- 
limits  conditions  for  battery  cell  voltage, 
electrolyte  level,  and  electrolyte 
temperature.  In  addition,  SRs  are  added 
for  verification  of  these  parameters. 

Date  of  issuance:  September  19,  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
vtrithin  60  days. 

Amendment  Nos.:  129, 129, 124  & 
124. 

Facility  Operating  License  Nos.  NPF- 
37,  NPF-66,  NPF-72  and  NPF-77:  The 
amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  May  14,  2002  (67  FR  34485). 
The  Commission's  related  evaluation  of 


the  amendments  is  contained  in  a  Safety 
Evaluation  dated  September  19,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Exelon  Generation  Company,  LLC, 
Docket  Nos.  50-237  and  50-249. 
Dresden  Nuclear  Power  Station,  Units  2 
and  3,  Grundy  County,  Illinois 

Date  of  application  for  amendments: 
August  1,  2001,  as  supplemented  June 
19  and  September  9,  2002. 

Brief  description  of  amendments:  The 
amendments  revise  'Technical 
Specification  5.3,  "Unit  Staff 
Qualifications,"  concerning  approval  of 
the  education  and  experience  eligibility 
requirements  for  operator  license 
applicants. 

Date  of  issuance:  September  17,  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days. 

Amendment  Nos.:  194  k  187. 

Facility  Operating  License  Nos.  DPR- 
19  and  DPfl-25;  "The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  October  31,  2001  (66  FR 
55018).  The  supplements  dated  June  19 
and  September  9,  2002,  provided 
additional  information  that  clarified  the 
application,  did  not  expand  the  scope  of 
the  application  as  originally  noticed, 
and  did  not  change  the  stafiTs  original 
proposed  no  significant  hazards 
consideration  determination.  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  September  17,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Exelon  Generation  Company,  LLC, 
Docket  Nos.  50-373  and  50-374.  LaSalle 
County  Station,  Units  1  and  2,  LaSalle 
County.  Illinois 

Date  of  application  for  amendments: 
August  01,  2001,  as  supplemented  June 
19  and  September  09,  2002. 

Brief  description  of  amendments:  The 
amendments  revise  Technical 
Specifications  requirements  regarding 
Facility  Staff  Qualifications  for  licensed 
operator  and  non-licensed  personnel 
training  programs.  The  changes  revise 
requirements  that  have  been  superseded 
based  on  licensed  o(>erator  training 
programs  being  accredited  by  the 
Institute  of  Nuclear  Power  Operations, 
promulgation  of  the  revised  10  CFR  part 
55,  "Operators'  Licenses,"  which 
became  effective  on  May  26, 1987,  and 
adoption  of  a  systems  approach  to 
training  as  required  by  10  CFR  50.120, 
"Training  and  qualification  of  nuclear 
power  plant  personnel." 

Date  of  issuance:  September  17,  2002. 


Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days. 

Amendment  Nos.:  154  &  140. 

Facility  Operating  License  Nos.  NPF- 
1 1  and  NPF-18:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  October  31,  2001  (66  FR 
55018).  "The  supplements  dated  Jime  19 
and  September  09.  2002,  provided 
additional  information  that  clarified  the 
application,  did  not  expand  the  scope  of 
the  application  as  origiiially  noticed, 
and  did  not  change  the  staff's  original 
proposed  no  significant  hazards 
consideration  determination.  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  September  17,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Exelon  Generation  Company,  LLC,  and 
PSEG  Nuclear  LLC.  Docket  Nos.  50-277 
and  50-278,  Peach  Bottom  Atomic 
Power  Station,  Units  2  and  3,  York 
County,  Permsylvania 

Date  of  application  for  amendments: 
August  1,  2(X)1,  as  supplemented  Jime 
19  and  September  9,  2002. 

Brief  description  of  amendments:  The 
amendments  revised  Technical 
Specification  5.3.1  to  state  that  the 
licensed  operators  shall  comply  with 
the  qualification  requirements  in  10 
CFR  part  55,  rather  than  the  American 
National  Standards  Institute's  (ANSI) 
standard  ANSI  N18. 1-1971. 

Date  of  issuance:  September  17,  2002. 

Effective  date:  As  of  the  date  of 
issuance,  and  shall  be  implemented   * 
within  30  days. 

Amendments  Nos.:  245,  249. 

Facility  Operating  License  Nos.  bPR~ 
44  and  DPR-56:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  October  31,  2001  (66  FR 
55018).  "The  June  19  and  September  9, 
2002,  letters  provided  clarifying 
information  that  did  not  change  the 
initial  proposed  no  significant  hazards 
consideration  determination  or  expand 
the  application  beyond  the  scope  of  the 
original  Federal  Register  notice.  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  September  17,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Exelon  Generation  Company,  LLC, 
Docket  Nos.  50-254  and  50-265,  Quad 
Cities  Nuclear  Power  Station,  Units  1 
and  2,  Rock  Island  County,  Illinois 

Date  of  application  for  amendments: 
August  1 ,  2001 ,  as  supplemented  Jime 
19  and  September  9,  2002. 


61692 


Federal  Register / Vol.  67,  No.  190 /Tuesday,  October  1,  2002 /Notices 


Brief  description  of  amendments:  The 
amendments  revise  Technical 
Specification  requirements  that  have 
been  superceded  based  on  the  licensed 
operator  training  program  being 
accredited  by  the  Institute  of  Nuclear 
Power  Operations,  promulgation  of  the 
revised  10  CFR  part  55,  and  adoption  of 
a  systems  approach  to  training  as 
required  by  10  CFR  50.120. 

Date  of  issuance:  September  18,  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days. 

Amendment  Nos.:  208  &  203. 

Facility  Operating  License  Nos.  DPR- 
29  and  DPR-30:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Reguten  October  31,  2001  (66  TR 
55018).  The  supplements  dated  June  19 
and  September  9,  2002,  provided 
additional  information  that  clarified  the 
application,  did  not  expand  the  scope  of 
the  application  as  originally  noticed, 
and  did  not  change  the  staff's  original 
proposed  no  significant  hazards 
consideration  determination.  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  September  18,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

FirstEnergy  Nuclear  Operating 
Company,  Docket  No.  50-346.  Davis- 
Besse  Nuclear  Power  Station,  Unit  1, 
Ottawa  County,  Ohio 

Date  of  application  for  amendment: 
November  9,  2000. 

Brief  description  of  amendment:  This 
amendment  revises  the  allowed  outage 
time  from  72  hours  to  7  days  for  one  low 
pressure  injection  train,  and  one 
containment  spray  system  train.  The 
supporting  analysis  for  the  request  is 
based  on  the  Babcock  &  Wilcox  Owners 
Group  (B&WOG)  Topical  Report  BAW- 
2295A,  Revision  1  &  2,  "Justification  for 
the  Extension  of  Allowed  Outage  Time 
for  Low  pressure  Injection  and  Reactor 
Building  Spray  Systems,"  and  its  review 
by  the  staff  documented  in  a  Safety 
Evaluation  Report.  The  Davis-Besse 
Nuclear  Power  Station  is  the  lead 
B&WOG  plant  requesting  these  changes 
to  be  made  to  the  Technical 
Specifications. 

Date  of  issuance:  September  17,  2002. 

Effective  Date:  As  of^the  date  of 
issuance  and  shall  b*  implemented 
within  120  days.       ! 

Amendment  No.:  253. 

Facility  Operating  License  No.  NPF-3: 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  December  27,  2000  (65  FR 
81919).  The  Commission's  related 


evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
September  17,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Florida  Power  and  Light  Company,  et 
al..  Docket  Nos.  50-335  and  50-389.  St. 
Lucie  Plant,  Unit  Nos.  1  and  2,  St.  Lucie 
County,  Florida 

Date  of  application  for  amendments: 
January  18,  2002. 

Brief  description  of  amendments: 
These  amendments  revised  Technical 
Specifications  to  relocate  specific 
working  hour  limits  and  controls  to 
administrative  procedures. 

Date  of  issuance:  September  10,  2002. 

Effective  Date:  As  of  the  date  of 
issuEince  and  shall  be  implemented 
within  60  days  of  issuance. 

Amendment  Nos.:  185  and  128. 

Facility  Operating  License  Nos.  DPR- 
67  and  NPF-16:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  February  19,  2002  (67  FR 
7418).  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
September  10,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Indiana  Michigan  Power  Company, 
Docket  Nos.  50-315  and  50-316,  Donald 
C.  Cook  Nuclear  Plant.  Units  1  and  2. 
Berrien  County,  Michigan^ 

Date  of  application  for  amendments: 
July  26,  2002,  as  supplemented  August 
23, 2002 

Brief  description  of  amendments:  The 
amendments  will  add  a  license 
condition  to  the  Operating  Licenses  for 
both  units,  allowing  a  one-time  140- 
hour  allowed  outage  time  for  the 
essential  service  water  (ESW)  system,  to 
allow  ESW  pump  replacement  during 
plant  operation. 

Date  of  issuance:  September  9,  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  20  days. 

Amendment  Nos.:  270  and  251. 

Facility  Operating  License  Nos.  DPR- 
58  and  DPR-74:  Amendments  revised 
the  Facility  Operating  License. 

Date  of  initial  notice  in  Federal 
Register:  August  8,  2002  (67  FR  51603). 
The  August  23,  2002,  letter  provided 
clarifying  information  within  the  scope 
of  the  original  application  and  did  not 
change  the  initial  proposed  no 
significant  hazards  consideration 
determination.  The  Commission's 
related  evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
September  9,  2002. 

No  significant  hazards  consideration 
conunents  received:  No. 


Nine  Mile  Point  Nuclear  Station.  LLC. 
Docket  No.  50-220.  Nine  Mile  Point 
Nuclear  Station.  Unit  No.  1.  Oswego 
County,  New  York 

Date  of  application  for  amendment: 
October  19,  2001,  as  supplemented  June 
17.2002. 

Brief  description  of  amendment:  The 
amendment  revised  the  Technical 
Specifications  to  implement 
programmatic  controls  for  radiological 
effluent  technical  specifications  in  the 
Administrative  Controls  section,  to 
relocate  certain  procedural  details  to 
licensee-controlled  documents,  and  to 
add  new  programs  to  accommodate 
existing  NRC  requirements  and 
guidance. 

Date  of  issuance:  September  11,  2002. 

Effective  date:  September  11,  2002. 

Amendment  No. :  1 76. 

Facility  Operating  License  No.  DPR- 
63:  Ameiidment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  January  8.  2002  (67  FR  928). 
The  Jime  17,  2002,  supplemental  letter 
did  not  expand  the  scope  of  the 
application  as  originally  noticed  and 
did  not  change  the  proposed  no 
significant  hazards  consideration 
determination.  The  Commission's 
related  evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
September  11,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

North  Atlantic  Energy  Service 
Corporation,  et  al..  Docket  No.  50-443. 
Seabrook  Station.  Unit  No.  1. 
Rockingham  County.  New  Hampshire 

Date  of  amendment  request:  August  9, 
2001,  as  supplemented  September  17, 
2001,  and  June  24,  2002. 

Description  of  amendment  request: 
The  amendment  combines  Technical 
Specifications  (TSs)  3/4.9.9, 
"Contaiimient  Purge  and  Exhaust 
Isolation  System,"  and  3/4.9.4, 
"Containment  Building  Penetrations." 
By  combining  these  two  TSs,  the 
amendment  updates  the  Seabrook  TSs 
related  to  refueling  operations  by 
adopting  portions  of  NUREG-1431, 
"Standard  Technical  Specifications, 
Westinghouse  Plants,"  Revision  2.  The 
amendment  also  changes  the  TS  index 
pages  and  the  associated  TS  Bases.  By 
letter  dated  June  24,  2002,  the  licensee 
withdrew  that  part  of  the  application 
associated  with  relocation  of  TS  3/4.9.4, 
"Decay  Time,"  to  the  Seabrook  Station 
Technical  Requirements  Manual. 

Date  of  issuance:  September  5,  2002. 

Effective  date:  As  of  its  date  of 
issuance,  and  shall  be  implemented 
within  90  days. 
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Amendment  No.:  85. 

Facility  Operating  License  No.  NPF- 
86:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  September  19,  2001  (66  FR 
48290).  The  supplements  dated 
September  17,  2001,  and  June  24,  2002, 
provided  clarifying  information  that  did 
not  change  the  initial  proposed  no 
significant  hazards  consideration 
determination.  The  Commission's 
related  evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
September  5,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Nuclear  Management  Company.  IIC, 
Docket  No.  50-255,  Palisades  Plant.  Van 
Buren  County.  Michigan 

Date  of  application  for  amendment: 
January  28.  2002. 

Brief  description  of  amendment:  The 
amendment  revises  ihe  Core  Operating 
Limits  Report  anal5rtical  methods 
referenced  in  Technical  Specification 
(TS)  5.6.5.b.  Specifically,  the 
amendment  adds  references  to  two 
NRC-approved  Framatome  ANP,  Inc., 
reports:  (1)  EMF-2310(P)(A),  Revision  0. 
"SRP  [Standard  Review  Plan]  Chapter 
15  Non-LOCA  (loss-of-coolant  accident] 
Methodology  for  Pressurized  Water 
Reactors  [PWRs],"  dated  May  2001.  and 
(2)  EMF-2328(P)(A),  Revision  0,  "PWR 
Small  Break  LOCA  Evaluation  Model, 
S-RELAP5  Based,"  dated  March  2001. 
The  amendment  also  deletes  previous 
references  in  TS  5.6.5.b  describing 
Exxon  Nuclear  Company's  large-break 
LOCA  evaluation  model. 

Date  of  issuance:  September  13.  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days. 

Amendment  No.:  209. 

Facility  Operating  License  No.  DPR- 
20:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  February  19,  2002  (67  FR 
7420).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
September  13,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

PSEG  Nuclear  LLC,  Docket  No.  50-354. 
Hope  Creek  Generating  Station.  Salem 
County.  New  Jersey 

Date  of  application  for  amendment: 
April  3.  2002. 

Brief  description  of  amendment:  This 
amendment  consists  of  changes  to  the 
Technical  Specifications  (TSs)  which 
allow  the  relocation  of  TS  3/4.4.4, 
"Reactor  Coolant  System— Chemistry." 


and  the  associated  bases  from  the  TSs  to 
the  Hope  Creek  Updated  Final  Safety 
Analysis  Report  (UFSAR). 

Date  of  issuance:  September  18,  2002. 

Effective  date:  September  18,  2002, 
and  shall  be  implemented  within  60 
days. 

Amendment  No.:  140. 

Facility  Operating  License  No.  NPF- 
57:  This  amendment  revised  the 
Technical  Specifications  and  the 
UFSAR. 

I^re  of  initial  notice  in  Federal 
Register:  May  14,  2002  (67  FR  34492). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  September  18,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Southern  Nuclear  Operating  Company, 
Inc..  Georgia  Power  Company. 
Oglethorpe  Power  Corporation. 
Municipal  Electric  Authority  of  Georgia, 
City  of  Dalton,  Georgia,  Docket  Nos.  50- 
321  and  50-366.  Edwin  I  Hatch  Nuclear 
Plant.  Units  1  and  2.  Appling  County. 
Georgia 

Date  of  application  for  amendments: 
May  24,  2002. 

Brief  description  of  amendments:  The 
amendments  revised  the  Technical 
Specifications  to  allow  Mode  2  (startup) 
operation  with  two  out  of  four,  rather 
than  three  out  of  four,  required 
intermediate  range  monitor  channels 
per  trip  system. 

Date  of  issuance:  September  12,  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days  frt>m  the  date  of 
issuance. 

Amendment  Nos.:  233/175. 

Renewed  Facility  Operating  License 
Nos.  DPR-57  and  NPF-5:  Amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  July  9,  2002  (67  FR  45572). 
Tlie  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  September  12,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

STP  Nuclear  Operating  Company. 
Docket  Nos.  50-498  and  50-499,  South 
Texas  Project.  Units  1  and  2.  Matagorda 
County.  Texas 

Date  of  amendment  request:  May  31, 
2001,  as  supplemented  by  letters  dated 
June  14,  August  13,  October  16, 
November  7,  2001,  August  14,  2002,  and 
September  4,  2002. 

Brief  description  of  amendments:  The 
amendment  grants  conforming 
amendments  to  the  operating  licenses  to 
reflect  the  direct  transfer  of  Reliant 
Energy  Incorporated's  ownership 
interest  to  Texas  Genco.  LP. 


Date  of  issuance:  September  4,  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days  from  the  date  of 
issuance. 

Amendment  Nos.:  Unit  1-142;  Unit 
2-130. 

Facility  Operating  License  Nos.  NPF- 
76  and  NPF-80:  The  amendments 
revised  the  fecility  operating  licenses. 

Date  of  initial  notice  in  Federal 
Register:  September  28,  2001  (66  FR 
49711).  The  supplemental  information 
did  not  expand  the  scope  of  the 
application  as  originally  noticed  in  the 
Federal  Ragiiter.  The  Commission's 
related  evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
September  4,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

TXU  Generation  Company  LP.  Docket 
Nos.  50-445  and  50-446,  Comanche 
Peak  Steam  Electric  Station,  Unit  Nos. 
1  and  2,  Somervell  County,  Texas 

Date  of  amendment  request:  April  1, 
2002,  as  supplemented  by  letter  dated 
June  6,  2002. 

Brief  description  of  amendments:  The 
amendments  include  addition  of  topical 
report  ERX-2001-005,  "ZIRLOtm 
Cladding  and  Boron  Coating  Models  for 
TXU  Electric's  Loss  of  Coolant  Accident 
Analysis  Methodologies,"  to  the  list  of 
approved  methodologies  for  use  in 
generating  the  Core  Operating  Limits 
Report  in  Technical  Specification  (TS)   . 
5.6.5,  "Core  Operating  Limits  Report 
(COLR)."  In  addition,  the  proposed' 
changes  include  ZIRLOTm  dad  in  the 
description  of  the  fuel  assemblies  in  TS 
4.2.1,  "Fuel  Assemblies." 

Date  of  issuance:  September  4,  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days  from  the  date  of 
issuance. 

Amendment  Nos.:  99  and  99. 

Facility  Operating  License  Nos.  NPF- 
87  and  NPF-89:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  May  14,  2002  (67  FR  34493). 
The  June  6,  2002.  supplemental  letter 
provided  clarifying  information  that  did 
not  change  the  scope  of  the  original 
Federal  Regiater  notice  or  the  original 
no  significant  hazards  consideration 
determination.  The  Commission's 
related  evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
September  4,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 


61694 


Federal  Register / Vol.  67,  No.  190 /Tuesday,  October  1,  2002 /Notices 


TXU  Generation  Company  LP,  Docket 
Nos.  50-^45  and  50-A46.  Comanche 
Peak  Steam  Electric  Station.  Unit  Nos. 
1  and  2,  Somervell  County,  Texas 

Date  of  amendment  request:  March 
27,  2002. 

Brief  description  of  amendments:  The 
amendments  revise  Technical 
Specification  (TS)  5.3.1  to  require  that 
each  member  of  the  unit  staff,  with  the 
exception  of  licensed  Reactor  Operators 
(ROs)  and  licensed  Senior  Reactor 
Operators  (SROs),  shall  meet  or  exceed 
the  minimum  qualifications  of 
Regulatory  Guide  (RG)  1.8, 
"(Salification  and  Training  of 
Personnel  for  Nuclear  Power  Plants," 
Revision  2, 1987.  Also,  a  new  TS  5.3.2 
is  added  to  require  that  the  ROs  and 
SROs  shall  meet  or  exceed  the 
Tninimiim  qualifications  of  RG  1.8, 
Revision  3,  May  2000,  and  the  current 
TS  5.3.2  is  renumbered  to  TS  5.3.3. 

Date  of  issuance:  September  4,  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days  from  the  date  of 
issuance. 

Amendment  Nos.:  100  and  1000. 

Facility  Operating  License  Nos.  NPF- 
87  and  NPF-89:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
RegUter:  May  14,  2002  (67  FR  34493). 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  September  4,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Union  Electric  Company,  Docket  No. 
50-483,  Callaway  Plant.  Unit  1. 
Callaway  County.  Missouri 

Date  of  application  for  amendment: 
June  17,  2002  (ULNRC-04684). 

Brief  description  of  amendment:  The 
amendment  revised  Technical 
Specification  3.3.1,  "Reactor  Trip 
System  (RTS)  Instrumentation,"  by 
adding  Surveillance  Requirement  (SR) 
,  3.3.1.16  to  Fxmction  3  of  TS  Table  3.3.1- 
1.  SR  3.3.1.16  verifies  that  the  reactor 
trip  system  response  times  are  within 
liinits  every  18  months  on  a  staggered 
test  basis. 

Date  of  issuance:  September  3,  2002. 

Effective  date:  September  3,  2002,  and 
shall  be  implemented  within  60  days 
from  the  date  of  issuance. 

Amendment  No.:  151. 

Facility  Operating  License  No.  NPF- 
30:  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
RegUter:  July  23,  2002  (67  FR  48222). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  September  3,  2002. 


No  significant  hazards  consideration 
comments  received:  No. 

Union  Electric  Company,  Docket  No. 
50-^83,  Callaway  Plant.  Unit  1. 
Callaway  County.  Missouri 

Date  of  application  for  amendment: 
February  15,  2001,  as  supplemented  by 
letters  dated  April  20  and  November  7, 
2001,  and  March  1  and  August  5,  2002. 

Brief  description  of  amendment:  The 
amendment  revises  paragraph  d.l.j)  2) 
of  Technical  Specification  (TS)  5.5.9. 
"Steam  Generator  (SG)  Tube 
Surveillance  Program,"  to  (1)  delete  the 
requirement  that  all  SG  tubes  containing 
an  Electrosleeve""^,  a  Framatome 
proprietary  process,  be  removed  from 
service  within  two  operating  cycles 
following  installation  of  the  first 
ElectrosleeveTM;  (2)  add  the  requirement 
that  Electrosleeves''"'^  will  not  be 
installed  in  the  outermost  periphery 
tubes  of  the  SG  bundles  where 
potentially  locked  tubes  would  cause 
high  axial  loads;  (3)  revise  the 
references  describing  electrosleeving; 
and  (4)  add  the  requirement  tiiat  all 
sleeves  with  detected  inside  diameter 
flaw  indications  will  be  removed  from 
service  upon  detection.  In  addition,  if 
an  Electrosleeve""^  tube  pull  is 
performed  by  the  licensee,  the  licensee 
has  agreed  to  provide  the  results  of  the 
tube  examination  to  the  NRC  staff 
within  60  days  of  when  the  final  results 
of  the  examination  are  made  available  to 
the  licensee. 

Date  of  issuance:  September  13.  2002. 

Effective  date:  September  13.  2002. 
and  shall  be  implemented  within  60 
days  of  the  date  of  issuance. 

Amendment  No.:  153. 

Facility  Operating  License  No.  NPF- 
30:  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
RegUter:  May  14,  2002  (67  FR  34494). 
The  supplemental  letter  of  August  5, 
2002,  provided  additional  information 
that  clarified  the  application,  did  not 
expand  the  scope  of  the  application  as 
originally  noticed,  and  did  not  change 
the  NRC  staff's  original  proposed  no 
significant  hazards  consideration 
determination.  The  Commission's 
related  evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
September  13,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Wolf  Creek  Nuclear  Operating 
Corporation.  Docket  No.  50-482.  Wolf 
Creek  Generating  Station.  Coffey 
County,  Kansas 

Date  of  amendment  request:  June  27. 
2000,  and  its  supplements  dated  January 


31,  2001,  May  2,  2001,  October  30.  2001, 
and  May  10,  2002. 

Brief  description  of  amendment:  The 
amendment  revised  the  antitrust 
conditions  for  Kansas  Gas  and  Electric 
Company  (KGE)  in  Appendix  C  to  the 
operating  license.  The  revisions  (1)  add 
a  statement  that  the  antitrust  conditions 
do  not  restrict  the  rights  of  Kansas 
Electric  Power  Cooperative,  Inc. 
(KEPCo)  or  the  duties  of  KGE.  that  may 
exist  beyond,  and  are  not  inconsistent 
with,  the  antitrust  conditions,  (2)  define 
"KGE  members  in  licensee's  service 
area"  in  the  appendix  to  include  all 
KEPCo  members  with  facilities  in 
Western  Resources'  and  KGE's 
combined  service  area,  (3)  delete  license 
conditions  restricting  KEPCo's  use  of 
the  power  from  WCGS,  (4)  remove  out- 
of-date  conditions,  and  (5)  update 
conditions  to  be  consistent  with  the 
terms  and  conditions  of  Western 
Resources'  Federal  Energy  Regulatory 
Commission  open  access  transmission 
tariff.  Western  Resources  is  the  parent 
company  of  KGE. 

Date  of  issuance:  September  6,  2002. 

Effective  date:  September  6.  2002.  and 
shall  be  implemented  within  90  days 
from  the  date  of  issuance. 

Amendment  No.:  147. 

Facility  Operating  License  No.  NPF- 
42:  The  amendment  revised  Appendix 
C.  "Antitrust  Conditions  for  Kansas  Gas 
and  Electric  Company."  to  the  operating 
license. 

Date  of  initial  notice  in  Federal 
Register:  July  26,  2000  (65  FR  46010). 
The  supplemental  letters  dated  January 
31,  2001,  May  2.  2001.  October  30.  2001, 
and  May  10.  2002.  provided  additional 
clarifying  information  that  did  not 
expand  the  application  beyond  the 
scope  of  the  initial  notice  or  change  the 
staff's  proposed  no  significant  hazards 
consideration  determination.  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  September  6.  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Dated  at  Rockville,  Maryland,  this  20th  day 
of  September,  2002. 

For  the  Nuclear  Regulatory  Commission. 
Stuut  A.  Richards. 

Acting  Director,  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc.  02-24616  Filed  »-30-02;  8:45  am] 
MLUNQ  CODE  7aS0-01-P 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-271] 

Entergy  NucImt  Vamwnt  Yankee,  LLC. 
and  Eritargy  Nudaar  OparaUona,  Inc.; 
BIwaaldy  Notica;  AppNcationa  And 
Amandmanta  to  Facility  Operating 
Ucanaaa  Involving  No  Significant 
Hazarda  ConaMarationa;  Corractton 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  issuance;  correction. 

SUMMARY:  This  docimient  corrects  a 
notice  appearing  in  the  Federal  Register 
on  July  9,  2002  (67  FR  45560),  that 
incorrectly  referenced  the  date  of  a 
supplement  to  an  amendment  request. 
This  action  is  necessary  to  correct  an 
erroneous  date. 

FOR  HIRTHER  MFORMATXM  CONTACT: 

Peggy  O'Brien.  OfBce  of  Nuclear  Reactor 
Regidation.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001;  telephone  (301)  415-1414.  e-mail: 
mba^nrc.gov. 

SUPPLEMENTARY  MF0RMAT10N:  On  page 
45573.  in  the  first  column,  in  the  fifth 
complete  paragraph,  second  line,  is 
corrected  to  read  fiom  "June  3.  2002," 
to  "June  4,  2002." 

Dated  in  Rockville,  Maryland,  this  25th 
day  of  September,  2002. 

For  the  Nuclear  Regulatory  Commission. 
MichadT.Lwu-. 

Chief,  Rules  and  Directives  Branch,  Division 
of  Administrative  Services,  Office  of 
Administration. 

[FR  Doc.  02-24943  Filed  9-30-02: 8:45  am] 
BUMQ  cooe  TSM-ei-r 


NUCLEAR  REGULATORY 
COMMISSION 

NRC  Infomurtion  Quality  Guldallnaa 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Publication  of  NRC  Information 

Quality  Guidelines. 

summary:  The  NRC  bifbrmation  Quality 
Guidelines  contain  the  Commission's 
policy  and  procedures  for  ensuring  the 
quality  of  information  before  it  is 
disseminated  to  the  public.  It  also 
contains  the  procedures  by  which  an 
affected  person  may  obtain  correction  of 
information  that  does  not  comply  with  '' 
the  guidelines. 

DATES:  The  NRC  Information  Quality 
Guidelines  are  efiisctive  October  1,  2002. 
ADDRESSES:  Information  Correction 
Requests  may  be  mailed  to  the 
Information  Quality  Coordinator,  Office 


of  the  Chief  Information  Officer,  Mail 
Stop:  T6-D8,  U.S.  Nuclear  Regulatory 
Conunission,  Washington,  E)C  20555- 
0001,  e-mailed  to  infoquality®nrc.gov, 
or  faxed  to  301-415-5130.  Information 
Correction  Requests  may  also  be 
submitted  at  the  NRC  Web  site 
information  quality  comment  form  that 
is  accessible  from  NRC's  "Contact  Us" 
Web  page  (http://www.nrc.gov/public- 
involve/info-quality/contactus.html). 
Information  Correction  Requests  may  be 
delivered  to  the  Information  Quality 
Coordinator.  Two  White  Flint  North, 
11545  Rockville  Pike,  Rockville, 
Maryland,  between  7:30  a.m.  and  4:15 
p.m.  on  Federal  workdays. 
FOR  FURTHER  MFORMATION  CONTACT: 
Phillip  Ray,  Office  of  the  Chief 
Information  Officer.  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555-0001;  telephone:  301-415- 
2972  or  by  Internet  electronic  mail  at 
infoquality9nrc.gov. 

SUPPLEMENTARY  MFORMATION: 
OMB  and  Agency  Reeponsibilitiet 

Section  515(a)  of  the  Treasury  and 
General  Government  Appropriations 
Act,  FY  2001  (Pub.  L.  106-554),  directed 
the  Director.  Office  of  Management  and 
Budget  (OKffl).  to  issue  guidelines  that 
provide  policy  and  procedural  guidance 
to  Federal  agencies  for  ensuring  and 
maximizing  the  quality,  objectivity, 
utility,  and  integrity  of  information 
(including  statistical  information) 
disseminated  by  Federal  agencies  in 
fulfillment  of  the  purposes  and 
provisions  of  the  Paperwork  Reduction 
Act.  OMB  issued  its  final  guidelines  on 
September  28.  2001.  Subsequent 
guidance  was  issued  by  OMB  on 
February  22.  2002  (67  FR  8452).  These 
guidelines  require  agencies  subject  to 
tiie  Paperwork  Reduction  Act  to  publish 
in  the  Federal  Register  a  notice  of 
availability  of  the  final  Information 
Quality  Guidelines  and  post  the 
guidelines  on  the  agency's  public  Web 
Site  by  October  1.  2002.  Also,  these 
agencies  will: 

1.  Ensure  that  information  covered  by 
these  guidelines  and  disseminated  for 
the  firet  time  on  or  after  this  date  has 
imdergone  reviews  for  quality. 

2.  On  January  1.  2004.  and  each 
January  1  thereafter,  the  agencies  will 
submit  to  the  Director  of  OMB  a  report 
on  the  nimiber  and  nature  of  requests 
received  regarding  compliance  Mdth 
these  OMB  guidelines  and  the 
resolution  of  requests  received. 

NRC  Information  Quality  Guidelinet 

The-U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  committed  to 
ensuring  the  quality  of  all  information 


that  it  relies  on  or  disseminates.  The 
NRC's  policies  and  practices  are 
designed  to  ensure  tiiat  the  agency 
establishes  and  maintains  an 
appropriate  level  of  quality 
conunensurate  with  tne  nature  of  the 
information.  Thus,  the  most  influential 
scientific,  financial,  and  statistical  data 
are  subject  to  the  most  rigorous  quality 
standards.  The  NRC  will  correct 
information  that  does  not  meet  its 
guidelines  or  those  of  OMB  based  on  the 
significance  and  impact  of  the 
correction.  The  NRC  Information 
Quality  Guidelines  are  general 
statements  of  agency  policy  and  are  not 
legally  binding  on  the  agency  or  on 
affected  persons. 

Scope  of  Information  Subject  to  These 
Guidelines 

Because  of  the  importance  of 
openness  and  transparency,  the  NRC 
routinely  makes  available  to  the  public 
the  majority  of  its  regulatory  documents, 
information  about  its  decision  making 
processes,  and  the  standards  used  to 
analyze  information  submitted  by  the 
regulated  community.  OMB's  guidelines 
require  the  NRC  to  apply  information 
quality  standards  only  to  a  subset  of  this 
information:  however,  the  NRC  is 
committed  to  ensuring  the  quality  of  all 
of  the  information  it  disseminates, 
whether  or  not  it  is  specifically  covered 
by  these  guidelines,  hi  addition,  the 
NRC  has  many  existing  processes  by 
which  the  public  may  comment  on 
agency  information.  The  agency  will 
continue  to  use  these  processes  to 
respond  to  comments  and  requests, 
regardless  of  whether  they  are 
specifically  covered  by  these  guidelines. 

The  agency's  information  quality 
reviews  apply  to  NRC  information  that 
is  publicly  disseminated  for  the  first 
time  on  or  after  October  1,  2002.  The 
foct  that  an  information  product  is 
already  on  NRC's  Website  or  in  the 
Public  Document  Room  prior  to  October 
1,  2002,  and  is  still  maintained  by  NRC 
[e.g.,  in  NRC's  files,  in  publications  that 
NRC  continues  to  distribute  on  its 
Website),  doeS  not  make  the  information 
subject  to  these  guidelines  or  to  the 
request  for  correction  process  if  it  foils 
within  the  archival  records  exemption. 
Information  disseminated  prior  to 
October  1,  2002.  is  subject  to  the 
correction  and  appeal  process  should 
the  information  be  questioned  and  the 
requester  can  demonstrate  that  the 
challenged  data,  which  is  publicly 
available  through  agency  Websites  or 
other  means,  serves  agency  program 
responsibilities  and/ or  is  relied  upon  by 
the  public  as  official  government  data. 
Additioivally,  if  specific  information  has 
previously  been  disseminated  and  is  not 
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covered  by  these  guidelines,  that 
information  may  still  be  subject  to  the 
NRC  Information  Quality  Guidelines 
during  a  post  October  1,  2002, 
dissemination  of  the  information  in 
which  NRG  either  adopts,  endorses  or 
uses  the  information  to  formulate  or 
support  a  regulation,  guidance,  or  other 
Agency  decision  or  position. 

Information  Subject  to  These  Guidelines 

These  guidelines  apply  to  print  and 
electronic  versions  of  agency 
information.  The  types  of  NRG 
information  covered  by  the  guidelines 
include,  but  are  not  limited  to,  the 
following: 

•  Rulemakings. 

•  Inspection  reports. 

•  Findings  of  the  reactor  oversight 
process. 

•  Regulatory  guides  and  other 
guidance  to  licensees. 

•  Generic  communications  to 
licensees,  including  information 
notices,  generic  letters,  bulletins,  and 
others. 

•  Technical  reports. 

•  Safety  Evaluations  and  Safety 
Evaluation  Reports. 

•  Information  that  other  parties 
provide  to  the  NRG  upon  which  the 
NRG  relies  or  which  the  NRG 
disseminates.  I 

Information  Not  Subject  to  These 
Guidelines 

On  the  basis  of  the  ONfB  guidelines, 
the  types  of  NRG  information  exempt 
from  the  guidelines  include,  but  are  not 
limited  to,  the  following: 

•  Information  products  intended  to  be 
limited  to  the  allegations  process,  public 
filings,  subpoenas,  records  compiled  for 
law  enforcement  purposes  or  that  are 
involved  in  adjudicative  processes. 

•  Non-scientific  and/or  non-statistical 
general,  procediu^,  or  organizational 
information,  which  is  prepared  for  NRG 
management  and  operation,  and  is  not 
primarily  intended  for  public 
dissemination. 

•  Information  that  is  neither  initiated 
nor  sponsored  by  the  NRG  and  is  not 
relied  upon  or  dissen&nated  by  the 
NRG.    - 

•  Information  that  expresses 
opinions,  rather  than  formal  agency 
views. 

•  Information  that  is  intended  to  be 
limited  to  intra-agency  use. 

•  Shared  government  information  or 
information  that  is  intended  to  be 
limited  to  inter-agency  use. 

•  Information  that  is  prepared  for 
dissemination  to  agency  employees, 
contractors,  or  grantees. 

•  Agency  correspondence  that  is  not 
primarily  intended  for  public 


dissemination,  but  is  made  publicly 
available  solely  to  enable  the  public  to 
be  aware  of  the  NRG's  interactions  with 
individuals,  including  applicants, 
licensees,  and  others  who  make  formal 
requests  to  the  agency. 

•  Agency  press  releases,  fact  sheets, 
press  conferences,  or  similar 
communications  (in  any  medium)  that 
announce,  support  the  annoimcement, 
or  give  public  notice  of  information  that 
the  NRG  has  disseminated  elsewhere. 

•  Gongressional  testimony  and  other 
submissions  to  Gongress  containing 
information  that  the  NRG  has  previously 
disseminated  to  the  public. 

•  Agency  speeches. 

•  Publications  of  individual 
employees,  grantees,  and  contractors,  in 
which  the  iniormation  is  published  in 
the  same  manner  used  by  academic 
colleagues,  and  which  include  an 
appropriate  disclaimer  that  the  views 
expressed  are  the  individual's  or 
entities'  own  and  do  not  reflect  the 
views  of  the  NRG. 

•  Archival  records. 

•  Trade  secrets,  intellectual  property, 
classified,  restricted,  unclassified 
safeguards,  proprietary,  sensitive 
homeland  security,  privacy,  and  other 
information  not  subject  to  disclosure 
under  the  Freedom  of  Information  Act. 

•  Responses  to  requests  made  under 
the  Freedom  of  Information  Act,  the 
Privacy  Act,  the  Federal  Advisory 
Gommittee  Act,  or  similar  laws. 

•  Interpretations  of  data  or 
information,  or  requests  to  de-publish 
information. 

Applicability  to  Proposed  Rulemaking 
and  Other  Public  Comment  Processes 

The  correction  and  appeal  process 
that  will  address  data  quality  challenges 
normally  will  not  apply  to  information 
disseminated  by  the  NRG  through  a 
comprehensive  public  comment 
process,  e.g..  Federal  Register  notices  of 
proposed  rulemakings,  regulatory  ' 
analyses,  requests  for  comments  on 
information  collections  subject  to  the 
Paperwork  Reduction  Act, 
environmental  impact  statements,  and 
other  documents  for  which  NRG  solicits 
public  comments.  Persons  questioning 
the  quality  of  information  disseminated 
in  those  docimients,  or  documents 
referenced  or  relied  upon  in  those 
documents,  should  submit  conunents  as 
directed  in  the  Federal  Register  or  other 
notices  requesting  public  comment  on 
the  given  document. 

The  NRG  will  use  its  existing 
processes  for  responding  to  public 
comments  in  addressing  the  request  for 
correction,  and  will  describe  the  actions 
it  has  taken  with  regard  to  the  request 
in  the  Federal  Register  notice  of  the 


final  agency  rule,  regulatory  analysis,  or 
other  final  action.  In  cases  where  the 
agency  disseminates  a  study,  analysis, 
or  other  information  prior  to  the  final 
agency  action  or  information  product, 
IGRs  will  be  considered  prior  to  the 
final  agency  action  or  information 
product  in  those  cases  where  the  agency 
has  determined  that  an  earlier  response 
would  not  imduly  delay  issuance  of  the 
'agency  action  or  information  product 
and  the  requester  has  shown  a 
reasonable  likelihood  of  suffering  actual 
harm  from  the  agency's  dissemination  if 
the  agency  does  not  resolve  the  IGR 
prior  to  the  final  agency  action  or 
information  produ(:t. 

Waiver  of  Standards  Under  Urgent 
Conditions 

The  NRG's  information  quality 
standards  may  be  temporarily  waived 
for  information  that  is  disseminated 
under  uirgent  situations.  The  NRG  will 
consider  "urgent  situations"  to  include 
emergency  conditions  at  licensed 
facilities,  as  well  as  imminent  or 
credible  threats  to  the  public  health  and 
safety,  the  conmion  defense  and 
security,  including  homeland  security, 
the  environment,  and  other  situations  ~ 
deemed  to  be  urgent  conditions  on  a 
case-by-case  basis. 

NRC  Quality  Standards 

Information,  including  third-party 
information,  that  the  NRG  relies  on  or 
disseminates  must  meet  both  the  NRG 
Information  Quality  Standards  and 
OMB  Information  Quality  Guidelines  in 
order  to  ensure  and  maximize 
information  quality.  These  information 
quality  standards  also  apply  to  the 
creation,  collection,  acquisition,  and 
maintenance  of  information  by  the  NRC. 
The  NRG  will  ensure  that  its  draft 
information  collection  packages 
submitted  for  OMB  approval  will  result 
in  the  information  being  collected, 
maintained,  and  used  in  a  manner  that 
is  consistent  with  NRG  and  OMB 
information  quality  guidelines.  Agency 
policies  and  procedures  will  ensure  that 
the  NRG  meets  and  maintains  these 
standards. 

The  NRG  has  set  information  quality 
as  a  measure  of  agency  performance. 
The  NRG  will  meet  the  information 
quality  criteria  for  utility,  integrity,  and 
objectivity,  as  defined  in  the  OMB  and 
NRC  guidelines.  The  following  NRC 
standards  expound  on  how  the  NRC 
will  apply  the  OMB  criteria  in  its 
regtilatory  environment.  The  degree  of 
rigor  of  the  pre-dissemination  reviews 
will  be  commensurate  with  the  nature 
and  significance  of  the  information. 

The  NRG  will  impose  the  highest 
level  of  quality  on  influential  scientific, 
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financial,  or  statistical  information, 
which  the  agency  defines  as  information 
that  forms  the  technical  basis  for  a 
substantive  rulemaking  that  has 
substantial  impact  on  an  industry.  The 
NRG  may  also  deem  other  types  of 
information  as  "influential"  imder 
Section  515(a)  of  Public  Law  106-554  of 
the  Treasury  and  General 
Appropriations  Act,  on  a  case-by-case 
basis,  hi  determining  what  constitutes 
influential  scientific,  financial,  or 
statistical  information,  the  NRC 
considers  two  principal  foctors.  First, 
the  information  may  have  a  clear  and 
substantial  impact  that  has  a  high 
probability  of  occurring.  Second,  the 
information  may  impact  regulatory 
decisions  affecting  a  broad  class  of 
applicants  or  licensees.  (Although 
information  contained  in  a  regulatory 
decision  for  an  individual  applicant  or 
licensee  may  have  substantial  impact,  it 
is  limited  in  its  breadth,  therefore  may 
not  be  deemed  "influential"  for  the 
purposes  of  these  guidelines.) 

The  NRC  applies  the  most  rigorous 
procedures  to  ensure  the  quality  of  such 
"influential"  information.  The  NRC 
achieves  the  highest  level  of  quality  by 
adherence  to  procedures  that  ensiue 
utility,  integrity,  and  objectivity.  The 
reproducibility  of  original  and 
supporting  data  for  influential  scientific, 
financial,  or  statistical  information  will 
be  consistent  with  commonly  accepted 
scientific,  financial,  or  statistical 
standards.  When  reproducibility  is  not 
achievable  through  public  access 
because  of  confidentiality  protection  or 
compelling  interests,  anal3rtical  results 
will  receive  especially  rigorous  reviews. 
The  staff  will  describe  the  specific 
reviews,  as  well  as  the  specific  data 
sources,  quantitative  methods,  and 
asstimptions  used. 

The  following  provides  a  definition  of 
the  elements  of  information  quality 
(utility,  integrity,  and  objectivity)  and  a 
description  how  the  NRC  ensiu«s 
information  quality. 

Utility  is  the  usefulness  of  the 
information  to  its  intended  users.  To 
ensure  information  utility,  the  NRC  will: 

•  Adhere  to  NRC  policy  on  the 
dissemination  of  information  to  the 
public,  which  clearly  specifies  what  is 
to  be  made  available  to  the  public  and 
when  it  should  be  available  for  public 
release. 

•  Make  information  associated  with 
the  agency  regulatory  processes  and 
decisions  public  unless  release  is 
restricted  because,  for  example,  a  given 
regulatory  process  or  decision  contains 
classified  national  seciirity  information, 
safeguards  information,  proprietary 
information,  sensitive  homeland 
security  information,  or  other 


information  that  is  protected  from 
disclosure  under  the  Freedom  of 
Information  Act. 

•  Use  feedback  mechanisms  at  the 
NRC's  Web  site  to  request  public 
comments  on  what  information  the  NRG 
disseminates  and  how  it  is 
disseminated. 

•  Request  public  comments  on 
individual  docimients  and  hold  public 
meetings,  as  appropriate,  to  solicit 
public  comments. 

•  Assist  the  public  in  quickly  and 
conveniently  locating  the  information 
they  are  seeking  through  the  NRG's 
Public  Document  Room,  or  its  Web  site. 

Integrity  is  the  security  of  information 
from  unauthorized  access  or  revision  to 
ensure  that  the  information  is  not 
compromised  through  corruption  or 
falsification.  To  ensure  information 
integrity,  the  NRG  will  adhere  to  agency 
policies  for  personnel  security, 
computer  security,  information' security, 
and  records  management,  which 
include  the  following  key  components: 

•  Systems  development  and  life  cycle 
management  policies  require  that 
computer  systems  must  be  designed  and 
tested  to  prevent  inadvertent  or 
deliberate  alteration  and  ensure 
appropriate  access  controls. 

•  Computer  and  personnel  security 
policies  ensure  that  employees  and 
contractors  who  have  access  to 
electronic  information  and  associated 
computer  systems  are  screened  for 
trustworthiness  and  assigned  the 
appropriate  level  of  access. 

•  Records  management  policies 
require  that  agency  records  must  be 
properly  maintained  and  protected.  In 
particular,  the  NRC's  electronic  records 
management  system  (i.e.,  Agencywide 
Documents  Access  and  Management 
System,  (ADAMS))  is  designed  to  ensure 
that  documents  that  are  disseminated  to 
the  public  are  protected  from  alteration 
or  falsification. 

Objectivity  involves  two  distinct . 
elements,  including  presentation  and 
substance.  Information  must  be 
presented  in  a  manner  that  is  accurate, 
clear,  complete,  and  unbiased.  In 
addition,  the  substance  of  the 
information  presented  must  be  accurate, 
reliable,  and  unbiased.  To  ensure 
information  objectivity,  the  NRC  will: 

•  Achieve  accuracy  and  completeness 
in  the  following  ways: 

•  Provide  formal  review  of  and 
concurrence  with  all  information 
disseminated,  including  rulemaking 
documents,  inspection  reports, 
technical  reports,  generic 
communications,  and  all  other  agency 
documents  covered  by  these  guidelines. 

•  Encourage  peer  review  of  NRC 
research  products.  The  primary 


objective  of  the  peer  review  is  to  judge 
the  technical  adequacy  of  the  research 
and  to  bring  the  widest  and  best 
knowledge  to  bear  on  the  quality  of 
research  products.  The  NRG  has 
adopted  criteria  for  the  selection  of  peer 
reviewers  and  the  performance  of  peer 
reviews  that  are  consistent  with  OMB 
guidelines. 

•  Adhere  to  Quality  Management 
Control  standards  prior  to  disseminating 
information  at  the  NRC's  public  Web 
site. 

•  Ensure  that  information  is  reliable 
and  unbiased  in  the  following  ways: 

•  Apply  sound  statistical  and 
research  methods  to  generate  data  and 
analytical  results  for  scientific  and 
statistical  information. 

•  Use  peer  reviews,  consistent  with 
OMB  guidelines,  of  agency-sponsored 
research  that  is  relied  upon.  Where 
information  has  been  subjected  to 
formal,  independent,  external  peer 
review,  the  information  may  generally 
be  presumed  to  be  of  acceptable 
objectivity.  However,  this  presumption 
is  rebuttable  based  on  a  persuasive 
showing  in  a  particular  instance. 

•  Use  reviews  of  agency  information 
by  independent  advisory  committees,  as 
appropriate,  including  the  Advisory 
Committee  on  Reactor  Safeguards 
(AGRS),  the  Advisory  Gommittee  on 
Nuclear  Waste  (ACNW),  and  the 
Advisory  Gommittee  on  the  Medical 
Uses  of  Isotopes  (AGMUI). 

•  Use  reviews  by  the  Gommittee  to 
Review  Generic  Requirements  (GRGR), 
as  appropriate,  for  information  and 
related  analyses  with  generic 
implications. 

•  Use  reviews  by  Agreement  States, 
as  appropriate,  for  matters  pertaining  to 
the  regulation  of  nuclear  materials. 

•  Provide  opportunities  for  the  public 
and  States  to  comment  on  rulemakings. 
Commission  policy  statements, 
regulatory  guides,  and  other  information 
products,  as  appropriate. 

•  Hold  public  meetings  to  seek  public 
views  and  solicit  public  comments 
through  the  NRG's  Website  and  Federal 
Register  notices,  as  appropriate. 

•  Comply  with  internal  policy  to 
ensure  unbiased  incident  investigation 
team  investigations. 

•  Use  reviews  of  proposed  policy 
decisions  by  the  five-member 
Commission. 

Achieve  transparency  in  the  following 
ways: 

•  Include  in  relevant  agency 
information  products  descriptions  of  the 
data  and  meUiods  used  to  develop  the 
information  product  in  a  way  that 
would  make  it  possible  for  an 
independent,  qualified  individual  or 
organization  to  reproduce  the  results. 
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•  Adhere  to  NRC  policy  and  guidance 
overseeing  the  performance  of 
regiilatory  analyses  as  provided  in 
publicly  available  "Regulatory  Analysis 
Guidelines  of  the  U.  S.  Nuclear 
Regulatory  Commission."  NUREG/BR- 
0058,  Rev.  3,  and  publicly  available 
"Regulatory  Analysis  Technical 
Evaluation  Handbook,"  NUREG/BR- 
0184.  The  NRC  will  perform  regulatory 
analyses  that  assess  uncertainty,  in  the 
context  of  quantifying  risk,  and 
communicate  those  findings  to  the 
public  in  a  manner  that  meets  the  intent 
of  the  0MB  referenced  information 
quality  standards. 

Achieve  clarity  in  the  following  ways: 

•  Adhere  to  the  agency's  Plain 
Language  Program  in  written  and 
electronic  products. 

•  Ensure  that  the  all  disseminated 
information  receives  appropriate 
editorial  review. 

•  Respond  to  stakeholder  cominents 
on  the  clarity  of  proposed  actions. 

NRC  AdministratiTe  Process  for  the 
Public  to  Seek  Correction  of 
Information 

(1)  What  You  Must  Do  If  You  Are  an 
Affected  Person       | 

Use  the  following  procedure  to  seek 
correction,  under  Section  515(a),  of 
information  that  does  not  meet  NRC  or 
OMB  Information  Quality  Guidelines: 

•  Submit  your  Information  Correction 
Request  (ICR)  within  60  calendar  days 
of  the  initial  information  dissemination 
or  within  60  calendars  days  of  NRC 
notice  of  intent  to  rely,  or  its  reliance, 
on  the  information. 

•  Submit  a  discussion  of  why  the 
NRC  should  consider  your  ICR  (along 
with  your  ICR),  if  you  submit  the  ICR 
after  60  calendar  days  after  the  initial 
information  dissemination  or  after  60 
calendars  days  after  the  NRC  notice  of 
intent  to  rely,  or  its  reliance,  on  the 
information. 

•  State  that  yoxu  ICR  is  submitted  in 
accordance  with  the  NRC's  Information 
Quality  Guidelines. 

•  Include  your  name,  mailing 
address,  fax  number,  e-mail  address, 
telephone  nimiber,  and  organizational 
affiliation,  if  any.  The  NRC  needs  this 
information  to  respond  to  youi  ICR  and 
contact  you  if  necessary. 

•  Describe  clearly  the  information 
you  believe  is  in  error  and  requires 
correction.  Include  the  source  of  the 
information  (for  example,  the  name  and 
date  of  the  report  or  data  product),  the 
exact  location  of  the  error  (for  example, 
the  page,  figure,  table,  or  Web  page 
address),  and  a  detailed  description  of 
the  information  to  be  corrected.  A  copy 
of  the  specific  infonnation  that  the  ICR 


covers  would  assist  the  NRC  in  its 
review  of  yoiu  ICR. 

•  State  specifically  why  the 
information  shoiUd  be  corrected  and,  if 
possible,  recommend  specifically  how  it 
should  be  corrected. 

•  I*rovide  a  copy  of  supporting 
dociunentary  evidence,  such  as 
comparable  data  or  research  results  on 
the  same  topic,  or  a  specific 
authoritative  source  to  help  in  the 
review  of  your  ICR.  If  you  supply  the 
documentary  evidence  by  means  of  a 
reference,  the  reference  must  be  specific 
enough  to  allow  the  NRC  to  easily  locate 
the  information  you  identify  as  the  basis 
for  the  ICR. 

•  State  specifically  how  you  are 
affected  by  the  information  for  which 
you  are  seeking  correction. 

(2)  How  to  Submit  Your  Request 

You  must  submit  yoiu-  ICR  under 
these  guidelines  in  writing  by  mail,  fax, 
e-mail,  or  Internet,  as  follows: 

•  Mail:  Information  Quality 
Coordinator,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 

•  Fax:  301-415-5130. 

•  E-mail:  Infoquality@nrc.gov. 

•  Internet:  fittp://www.nrc.gov/public- 
involve/info-quality/contactus.html. 

(3)  What  the  NRC  Will  Do  With  Your 
Initial  Request 

Based  on  a  review  of  the  information 
you  provide,  the  NRC  will  take  the 
following  actions: 

•  Perform  an  acceptance  review  to 
confirm  that  you  have  provided  the 
necessary  infonnation  regarding  the  ICR 
for  the  staff  to  review  and  make  a 
decision. 

•  Submit  your  ICR  for  review  to  an 
Initial  Review  Official  (IRO)  who  is 
knowledgeable  of  the  subject  matter 
related  to  your  ICR  and  who  normally 
will  be  at  the  Branch  Chief  level  and,  in 
most  cases,  a  member  of  the  Senior 
Executive  Service. 

•  Consult  with  other  Federal  agencies 
or  NRC  staff  in  responding  to  your  ICR. 
as  appropriate. 

•  Determine  whether  an  error  exists 
and  a  correction  is  warranted  and,  if  so, 
what  action  will  be  taken. 

•  Notify  you  as  soon  as  possible 
within  the  45  day  period  if  the  ICR 
requires  more  than  45  calendar  days  to 
resolve.  The  NRC  will  inform  you  that 
more  time  is  required,  state  the  reason 
why,  and  include  an  estimated  decision 
date. 

•  Notify  you  of  the  agency's  final 
decision  regarding  your  ICR  within  45 
calendar  days  by  letter,  e-mail,  or  fox. 
The  NRC's  response  wiU  explain  the 
findings  of  the  review  and  any  actions 
that  the  NRC  will  take. 


(4)  How  You  May  Appeal  the  NRC 
Decision  in  Regard  to  Your  Initial 
Request 

Use  the  following  procedure  if  you 
wish  to  appeal  the  NRC's  denial  of  your 
ICR,  or  if  you  wish  to  appeal  the 
decision  on  the  corrective  action: 

•  Submit  your  appeal  within  30 
calendar  days  of  receipt  of  NRC's 
notification  of  denial  or  notification  of 
the  corrective  action.  (Only  the  original 
requester  may  appeal  the  decision.) 

•  Identify  clearly  the  original  ICR, 
and  specify  the  NRC  decision  that  you 
are  appealing. 

•  Describe  clearly  the  basis  for  your 
appeal  and  how  the  response  failed  to 
resolve  your  ICR. 

•  Submit  yoiu*  appeal  in  accordance 
with  the  directions  in  the  agency's 
initial  response. 

(5)  What  the  NRC  Will  Do  With  Your 
Appeal 

Based  on  a  review  of  the  information 
you  provide  in  the  appeal,  the  NRC  will 
take  the  following  actions: 

•  Perform  an  acceptance  review  to 
confirm  that  you  have  provided  the 
necessary  information  regarding  the  ICR 
for  the  staff  to  review  and  make  a 
decision. 

•  Submit  your  request  for  review  to 
an  Appeal  Review  C)fiicial  (ARO), 
typically  at  the  Division  Director  level, 
who  is  a  member  of  the  Senior 
Executive  Service  and  who,  in  most 
cases,  does  not  supervise  the  IRO 
responsible  for  the  initial  response  to 
the  ICR. 

•  Limit  the  appeal  review  to  the  basis 
of  the  appeal. 

•  Consult  with  other  Federal  agencies 
or  NRC  staff  in  responding  to  your 
appeal,  as  appropriate. 

•  Determine  whether  an  error  exists 
and  a  correction  is  warranted  and,  if  so, 
what  action  will  be  taken. 

•  Notify  you  as  soon  as  possible 
within  the  30  day  period  if  the  appeal 
requires  more  than  30  calendar  days  to 
resolve.  The  NRC  will  inform  you  that 
more  time  is  required,  state  the  reason 
why,  and  include  an  estimated  decision 
date. 

•  Notify  you  of  the  agency's  final 
decision  regarding  your  appeal  within 
30  calendar  days  by  letter,  e-mail,  or  fax. 
The  NRC's  response  will  explain  the 
findings  of  the  appeal  and  any  actions 
that  the  NRC  will  take. 

(6)  Corrections 

The  correction  process  is  designed  to 
address  the  genuine  and  valid  needs  of 
affected  persons  without  disrupting 
agency  operations.  You  should  be  aware 
that  you  bear  the  burden  of  proof  with 
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respect  to  both  the  need  for  correction 
and  the  type  of  correction  requested.  In 
determining  whether  to  correct 
information,  the  NRC  may  reject  claims 
made  in  bad  faith  or  without 
justification.  The  NRC  is  required  to 
imdertake  only  the  degree  of  correction 
that  it  concludes  is  appropriate  for  the 
nature  and  timeliness  of  the  information 
involved. 

The  NRC  may  base  its  decisions 
regarding  appropriate  corrective 
action(s)  on  such  factors  as  the 
significance  of  the  asserted  error,  the 
benefits  that  are  likely  to  be  derived 
from  such  a  correction,  the  observation 
of  budget  and  resoiirce  priorities  and 
restraints,  and  the  agency's  more 
pressing  priorities  and  obligations. 

Subject  to  applicable  laws,  the  NRC's 
corrective  measures  may  include, 
without  limitation,  personal  contacts  via 
letter  or  telephone,  form  letters,  press 
releases,  postings  on  the  NRC's  Website, 
correction  in  the  next  version  of  a 
document,  or  other  appropriate  methods 
that  would  give  affected  persons 
reasonable  notice  of  any  corrective 
actions  made. 

It  is  the  NRC's  intent  to  make 
corrections  within  a  reasonable  time 
after  the  agency  has  made  the 
determination  that  a  correction  is 
appropriate.  However,  the  NRC's 
budget,  resources,  and  priorities,  as  well 
as  the  complexity  of  the  correction 
itself,  may  affect  when  corrections  are 
made. 

In  cases  where  the  agency 
disseminates  a  study,  analysis,  or  other 
information  prior  to  the  final  agency 
action  or  information  product,  ICRs  will 
be  considered  prior  to  the  final  agency 
action  or  information  product  in  those 
cases  where  the  agency  has  determined 
that  an  earlier  response  would  not 
unduly  delay  issuance  of  the  agency 
action  or  information  product  and  the 
requester  has  shown  a  reasonable 
likelihood  of  suffering  actual  harm  fi'om 
the  agency's  dissemination  if  the  agency 
does  not  resolve  the  ICR  prior  to  the 
final  agency  action  or  information 
product. 

The  NRC  will  continue  to  process  any 
decision  or  document  that  has  had  a 
related  ICR  unless  the  NRC  decides  that 
the  information  reqiures  correction 
before  the  process  may  continue. 

Your  request  for  correction  and  the 
correction  process  will  be  open  to  the 
public  as  a  commitment  to 
transparency.  Your  ICR  and  NRC 
responses  will  be  made  public  through 
ADAMS.  Note:  Your  personal  privacy 
information  will  not  be  made  public. 


(7)  Annual  Report 

The  NRC  will  identify  the  number 
and  nature  of  the  ICRs  received  and 
their  resolution,  including  an 
explanation  of  decisions  to  deny  or  limit 
corrective  actions  in  its  aimual  fiscal 
year  reports  to  the  OMB. 

Dated  at  Rockville,  Maryland,  this  20th  day 
of  September  2002. 

For  the  Nuclear  Regulatory  Commission. 
laoqueline  E.  Silber, 

Deputy  Chief  Information  Officer.  Office  of 
the  Chief  Infonnation  Officer. 
[FR  Doc.  02-24944  Filed  9-30-02;  8:45  am] 
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NUCLEAR  WASTE  TECHNICAL 
REVIEW  BOARD 

Guidelines  for  Ensuring  and 
Maximizing  ttie  Quality,  Oblsetlvlty, 
Utility,  and  Integrity  of  Infonnation 
Disseminated  by  the  U.S.  Nuclear 
Wasts  Technical  Review  Boerd 

agency:  U.S  Nuclear  Waste  Technical 
Review  Board. 

ACnON:  Final  notice. 

SUMMARY:  The  Office  of  Management 
and  Budget  (OMB)  issued  govenunent 
wide  gmdelines  (OMB  Guidelines)  as 
required  by  Section  515  of  the  Treasury 
and  General  Government 
Appropriations  Act  for  Fiscal  Year  2001 
(Pub.  L.  106-554;  H.R.  5658)  to  ensure 
and  maximize  the  quality  of  information 
disseminated  by  Federal  agencies.  The 
OMB  Guidelines  were  published  on 
September  28,  2001,  (66  FR  49718)  and 
on  January  3,  2002,  (67  FR  369)  and 
reprinted  in  their  entirety  on  February   - 
22,  2002,  (67  FR  8452);  Guidelines  for 
Ensuring  and  Maximizing  the  Quality, 
Objectivity,  Utility,  and  Integrity  of 
Information  Disseminated  by  Federal 
Agencies.  Each  Federal  agency  is 
required  to  issue  its  own  set  of 
guidelines  to  comply  with  the  Section 
515  requirements. 

The  U.S.  Nuclear  Waste  Technical 
Review  Board  (Board)  is  making  its  final 
infonnation  guidelines  available  both  in 
the  Federal  Register  and  on  its  Web  site 
at  tviviv.nHtFb.gov.  These  information 
guidelines  include  the  proposed 
complaint  and  review  process  for 
addressing  public  requests  for  correcting 
information.  Please  bear  in  mind  that 
the  purpose  of  the  complaint  and  review 
process  is  to  deal  with  information 
quality,  not  to  resolve  underlying 
substantive  policy  or  legal  issues  or 
factual  disputes. 

Comments  received  will  be  reviewed 
and  their  disposition  included  in  the 


Board's  annual  report  to  OMB  in 
Section  515. 

The  Board's  information  quality 
guidelines  apply  to  information  first 
disseminated  by  the  Board  on  or  after 
October  1,  2002  and  do  not  include 
archived  information  disseminated 
previously. 

NWTRB  Guidelines  far  Disseminating 
Infbrmation 

Board  Mandate 

The  U.S.  Nuclear  Waste  Technical 
Review  Board  was  established  by  Public 
Law  100-203,  Part  E,  to  "evaluate  the 
technical  and  scientific  validity  of 
activities  undertaken  by  the  Secretary 
[of  Energy]  after  the  date  of  the 
enactment  of  the  Nuclear  Waste  Policy 
Amendments  Act  of  1987,  including:  (1) 
[Yucca  Moimtain]  site  characterization 
activities;  and  (2)  activities  relating  to 
the  packaging  or  transporting  of  high- 
level  radioactive  waste  or  spent  nuclear 
hiel." 

To  carry  out  its  mandate,  the  Board 
strives  for  a  high  standard  of  quality  in 
reviewing  the  U.S.  Department  of 
Energy's  (DOE)  technical  and  scientific 
activities.  The  Board  holds  open 
meetings,  routinely  schedules  time  for 
public  comment  at  its  meetings,  and 
actively  solicits  the  opinions  of  experts 
in  fields  allied  with  topics  under 
review. 

The  Board  also  makes  every  effort  to 
ensure  the  quality,  objectivity,  utility, 
and  integrity  of  infonnation  that  it 
disseminates.  In  developing  these 
guidelines,  the  Board  has  followed  the 
requirements  set  out  by  the  OMB. 

Infonnation  Disseminated  by  the  Board 

The  Board  was  charged  by  Congress 
with  providing  technical  and  scientific 
advice  to  Congress  and  the  Secretary  of 
Energy  based  on  the  expert  opinion  of 
Board  members.  The  mandate  of  the 
Board  is  to  provide  unbiased,  expert 
advice.  The  quality  of  the  information 
the  Board  provides  is  central  to  the 
Board's  mission.  Therefore,  the  Board 
makes  every  attempt  to  ensure  that  the 
process  it  uses  to  derive  its  opinions  is 
open,  and  that  standard  scientific 
processes  are  sued. 

In  accordance  with  its  mandate,  the 
Board  performs  an  evaluation  of  the 
technical  and  scientific  validity  of 
factual  information  provided  by  the 
DOE.  The  Board  does  not  normally 
originate  technical  and  scientific 
research  or  data.  Consequently, 
information  disseminated  by  the  Board 
is  almost  without  exception  based  on 
Board-member  opinion  of  the 
information  that  has  been  presented  to 
it.  Like  all  expert  judgments.  Board 
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opinions  have  a  subjective  element. 
Thus,  every  effort  is  made  to  ensure  that 
they  meet  the  standards  of  objectivity, 
reproducibility,  and  transparency 
described  in  the  0MB  guidelines. 

To  clarify  how  the  Board  conducts  its 
reviews,  the  following  guidelines  for  the 
information  the  Board  disseminates 
have  been  formalized  firom  procedures 
that  were  already  in  place.  The 
guidelines  have  three  elements,  first,  to 
the  extent  that  Board  opinions  derive 
directly  from  specific  technical 
analyses,  those  analyses  are  revealed. 
Second,  the  Board  makes  clear  the  logic 
and  rationale  for  its  expert  opinions. 
Third,  the  Board  makes  every  effort  to 
ensure  that  the  information  on  which  it 
bases  its  opinions  is  credible. 

Technical  analyses.  The  Board 
'  includes  a  discitssion  of  technical 
analyses  that  form  the  basis  of  its  expert 
opinions  in  its  twice-yearly  reports  to 
Congress  and  the  Secretary  of  Energy.  In 
addition,  such  technical  analyses  are 
referenced  in  Board  correspondence 
with  the  DOE  and  in  correspondence 
with  and  testimony  before  Congress. 

Logic  and  rationale.  To  make  the  logic 
and  rationale  that  support  its  opinions 
clear,  the  Board  makes  every  effort  to 
ensure  that  its  findings  and 
recommendations  and  the  technical 
analysis  on  which  they  are  based  are 
understandable,  relevant,  and  widely 
accessible. 

Credible  information.  To  help  ensure 
that  its  opinions  are  based  on  credible 
information,  the  Board  stays  informed 
on  progress  in  the  program  by  holding 
meetings  several  times  a  year,  by  being 
updated  on  current  scientific  and 
technical  research,  by  conducting  field 
observations,  and  by  gathering 
information  fit>m  parties  to  the  process 
and  experts  in  related  fields.  The  Board 
cites  all  materials  referenced  as 
supporting  documentation  in  its  reports 
and  correspondence.  However,  even 
with  its  scrupulous  review  the  quality  of 
information  from  external  sources 
cannot  be  guaranteed  by  the  Board. 

From  time  to  time,  the  Board  retains 
technical  experts  to  provide  their 
opinions  on  specific  technical  and 
scientific  issues  related  to  the  Board's 
review  of  the  DOE  program.  Expert 
opinion  generated  or  disseminated  by 
these  expert  consultants  are 
disseminated,  the  Board  includes  an 
appropriate  disclaimer  in  the  document, 
for  example:  "The  views  in  this 
document  are  those  of  the  consultant 
and  are  not  necessarily  those  of  the 
Board." 

In  addition.  Board  members,  staff 
members,  and  consultants  may 
independently  publish  information  in 
their  areas  of  expertise,  without 


implying  the  official  Board  endorsement 
of  the  views  presented. 

Process  of  Disseminating  Information 

The  Board  strives  for  a  high  degree  of 
transparency  in  its  evaluation  of  the 
DOE  program.  Consequently,  the  Board 
ensures  that  all  Board  docimients, 
covered  by  these  guidelines,  are  widely 
disseminated  and  available  to  other 
organizations,  to  members  of  Congress, 
and  to  members  of  the  public.  The 
Board  mails  its  twice-yearly  reports  and 
its  meeting  notices  directly  to  its 
extensive  mailing  list.  The  Board  makes 
all  its  reports,  correspondence, 
congressional  testimony,  meeting 
transcripts,  and  other  dociunents 
available  on  its  Web  site  and  on  request. 
Most  of  these  documents  can  be 
downloaded  and  are  accessible  to  those 
who  use  assistive  technology  for  reading 
online  material. 

Quality  Management  Principles 

In  revievdng  information  for 
dissemination,  the  Board  complies  with 
statutory  requirements  for  protecting 
certain  information.  The  statutory 
requirements  include  the  Privacy  Act  of 
1974,  the  Freedom  of  Information  Act, 
and  the  computer  security  provisions  of 
the  Paperwork  Reduction  Act.  The 
Board  strives  to  ensure  that  the 
information  in  Board  dociunents  is 
unbiased,  relevant,  accurate,  and  clear 
by  using  the  following  procedures. 

The  Board  reviews  documents  for' 
adherence  to  quality  standards  as  part  of 
its  internal  review  process.  Board 
members  and  Board  staff  perform 
midtiple  reviews  of  Board  reports, 
Board  correspondence,  Board 
congressional  testimony,  and  other 
documents.  All  Board  documents  are 
reviewed  for  consistency  and  clarity. 
Text  is  edited  to  ensure  that  thoughts 
and  arguments  flow  logically  and  are 
clear,  concise,  easy  to  read,  and 
grammatically  correct.  Tables  and  charts 
are  edited  to  ensure  that  they  clearly 
and  accurately  illustrate  and  support 
points  made  in  the  text.  Sound 
statistical  and  analytical  techniques  are 
used  in  developing  Board  dociunents. 

Complaint  and  Review  Procedures 

Information  Covered  by  These 
Guidelines 

Board  guidelines  include  the 
following  procedures  for  members  of  the 
public  to  seek  and  obtain  appropriate 
correction  of  information  disseminated 
by  the  NWTRB  after  October  1,  2002. 
Archived  materials  released  prior  to  this 
date  are  not  included  in  these 
guidelines  unless  they  are  revised.  As 
required  by  OMB  Guidelines,  the 


NWTRB  will  report  annually  to  the 
director  of  the  OMB  on  the  number  and 
disposition  of  such  requests  received. 

Information  Not  Covered  By  These 
Guidelines: 

•  archival  records 

•  transcripts  of  meetings 

•  correspondence  with  an  individual 

•  reports  containing  a  disclaimer 

•  dissemination  for  adjudicative 
processes 

The  Filing  and  Review  Process 

Please  follow  the  procedures  provided 
on  the  Board's  Web  site  for  available 
from  the  Board's  office.  Provide  the 
information  requested  on  the  form  and 
submit  it  to  IQG@nwtrb.gov  or  to  U.S. 
Nuclear  Waste  Technical  Review  Board; 
Section  515  Compliance;  2300 
Clarendon  Blvd.,  Suite  1300;  Arlington, 
VA  22201. 

Each  person  submitting  a  complaint 
must  describe  the  specific  information 
that  does  not  comply  with  OMB  or 
NWTRB  gnidelines,  and  how  they  are 
affected  by  the  information  error. 
Requests  that  are  specific  and  provide 
evidence  to  support  the  need  for  and 
type  of  correction  will  enable  the  Board 
to  develop  an  appropriate  response  and 
remedy.  A  decision  on  whether  and 
how  to  correct  the  information  will  be 
made  within  60  days  of  receipt,  and  the 
requester  will  be  notified  of  the  decision 
by  mail,  telephone,  e-mail,  or  fax, 
excepting  unusual  cases,  as  appropriate. 
If  the  complaint  needs  more  time  to 
resolve  the  Board  will  notify  the 
complainant  that  the  response  will  be 
delayed,  the  reason  for  the  delay,  and  an 
estimated  date  for  the  response.  The 
NWTRB  may  choose  not  to  respond  to 
requests  based  on  claims  deemed 
frivolous  or  uidikely  to  have  substantial 
future  effect. 

U  the  claim  is  denied,  the  requester 
may  ask  within  30  days  of  the  date  of 
the  decision  for  reconsideration  of  the 
Board's  decision.  Such  requests  must  be 
made  by  e-mail  [IQG@nwtrb.gov)  or  in 
writing  (U.S.  Nuclear  Waste  Technical 
Review  Board;  Director  of 
Administration;  2300  Clarendon  Blvd., 
Suite  1300;  Arlington,  VA  22201).  The 
NWTRB  will  then  reconsider  its 
decision.  Reconsiderations  will  be  made 
by  the  Director  Administration  or 
delegate.  The  claimant  will  be  notified 
of  the  final  decision  within  six  weeks. 

If  the  claim  is  found  valid,  the  Board 
will  work  with  the  complainant  to 
resolve  the  issue  satisfactorily  within 
the  resources  of  the  Board.  A  correction 
may  be  made  on  the  website,  published 
in  the  Federal  Register,  an  erratum  may 
be  included  in  further  distribution  of 
the  material,  or  other  avenues  may  be 
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discussed.  The  information  corrected 
and  actions  taken  will  be  included  in 
the  Boards  Section  515  annual  report  to 
OMB. 

Definitions 

Quality:  An  encompassing  term 
comprising  utility,  objectivity,  and 
integrity,  as  defined  below. 

Utility:  The  usefulness  of  the 
information  to  its  intended  users. 

Objectivity:  A  focus  on  ensuring  that 
information  is  accurate,  reliable,  and 
unbiased,  and  that  information  products 
are  presented  in  an  accurate,  clear, 
complete,  and  unbiased  manner. 

Integrity:  The  security  of  information 
bom.  unauthorized  access  or  revision  to 
ensure  that  the  information  is  not 
compromised  through  corruption  or 
falsification. 

Information:  Any  communication  or 
representation  of  knowledge,  such  as 
fricts  or  data,  in  any  form.  This  does  not 
include  individual  Board  member  or 
staff  opinioD9.  where  the  agency  makes 
it  clear  that  what  is  being  offered  is 
someone's  opinion  rather  than  fact  or 
the  Board's  view. 

'  Dissemination:  Agency-instituted  or 
agency-sponsored  distribution  of 
information  to  the  public. 
Dissemination  under  these  guidelines 
does  not  include  distributions  limited  to 
government  employees  or  agency 
contractors  or  grantees;  interagency  or 
inraagency  use  or  sharing  of  government 
information;  and  responses  to  requests 
for  agency  records  under  the  Freedom  of 
Information  Act,  the  Privacy  Act,  the 
Federal  Advisory  Committee  Act,  or 
other  similar  law. 

Influential:  The  Board  can  reasonably 
determine  that  dissemination  of  the 
information  will  have  or  does  have  a 
clear  and  substantial  effect  on  important 
public  policies. 

Reproducibility:  The  information  is 
capable  of  being  substantially 
reproduced,  subject  to  an  acceptable 
degree  of  imprecision. 

Dated:  September  25,  2002. 
William  D.  Barnard. 

Executive  Director,  Nuclear  Waste  Teclinical 
Review  Board. 

[FR  Doc.  02-24866  Filed  9-30-02;  8:45  am] 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

GuktolliiM  for  Ensuring  and 
Maximizing  the  Quality,  OI>iectlvtty, 
Utf IKy,  and  Integrity  of  information 
Diaaeminatad  by  Federal  Agenclee 

AGENCY:  Office  of  Management  and 

Budget,  Executive  Office  of  the 

President. 

ACTION:  Notice  of  availability. 

SUMMARY:  The  Office  of  Management 
and  Budget  (OMB)  is  giving  notice  of 
availability  of  its  Information  Quality 
Guidelines.  These  Information  Quality 
Guidelines  describe  OMB's 
predissemination  information  quality 
control  and  an  administrative 
mechanism  for  requests  for  correction  of 
information  publicly  disseminated  by 
OMB.  The  Iiiformation  Quality 
Guidelines  are  posted  on  OMB's  Web 
site:  http://www.whitehou8e.gov/omb/ 
inforeg/infopoltech.html. 
DATES:  OMB's  predissemination  review 
applies  to  information  that  OMB  first 
disseminates  on  or  after  October  1. 
2002.  OMB's  administrative  mechanism 
for  collecting  information  that  OMB 
disseminates  applies  to  information  that 
OMB  disseminates  on  or  after  October  1, 
2002,  regardless  of  when  OMB  first 
disseminated  the  information. 
FOR  RIRTNER  ttlPORMATION  CONTACT: 
Brooke  J.  Dickson,  Office  of  Information 
and  Regulatory  A^irs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503.  Telephone  (202)  395-3785  or 
e-mail  to: 
informationquality9omb.eop.gov. 

SUPPLEMENTARY  INFORMATION:  OMB 

published  a  uotice  of  availability  for 
proposed  information  quality  guidelines 
in  the  Federal  Registnr  on  May  1,  2002 
(67  FR  21779).  OMB  amended  ite 
proposed  guidelines  to  reflect  guidance 
provided  to  all  the  agencies  in  a 
Memorandiun  from  John  D.  Graham  for 
the  President's  Management  Council, 
"Agency  Draft  Information  Quality 
Guidelines"  (Jime  10,  2002)  and  a 
Memorandum  bom  John  D.  Graham  to 
the  President's  Management  Coimcil, 
"Agency  Final  Information  Quality 
Guidelines"  (September  5,  2002).  These 
memoranda  are  available  on  OMB's  Web 
site:  http://www.  whitehouse.gov/omb/ 
inforeg/infopoltech.html.  OMB  also 
received  a  few  agency-specific  textual 
conunents  that  were  helpful  in 
clarifying  the  guidelines.  A  summary  of 
significant  amendments  to  the  proposed 
guidelines  follows,  in  order  of  the  text. 

In  the  introductory  paragraph  to  these 
guidelines,  OMB  establishes  diese 
guidelines  as  its  performance  standard, 


as  called  for  at  page  7  in  the  June  10, 
2002  memorandum.  (See  also. 
paragraph  III.l  of  the  Agency-wide 
Guidelines,  67  FR  8452  (February  22, 
2002)). 

In  a  new  paragraph  I.A.6,  OMB  adds 
more  specific  language  involving  the 
dissemination  of  influential  scientific, 
financial,  or  statistical  information.  (See 
June  10,  2002  memorandum,  page  9; 
Agency-wide  Guidelines,  paragraph 
vl).ii.B). 

OMB  clarified  its  predissemination 
review  procedures  in  rentunbered 
paragraph  LA.  7. 

In  a  new  paragraph  I.A.9,  OMB  links 
its  clearance  of  proposed  collections  of 
information  imder  the  Paperwork 
Reduction  Act  with  ongoing 
implementation  of  these  information 
quality  guidelines  [See  June  10,  2002 
memorandum,  p.  10). 

In  the  introduction  to  section  D,  OMB 
stresses  that  the  purpose  of  any 
corrective  action  will  be  to  serve  the 
genuine  and  valid  needs  of  OMB 
without  disrupting  OMB  processes,  and 
to  deal  with  information  quality  matters, 
not  to  resolve  imderlying  substantive 
policy  or  legal  issues.  (See 
SUPPI^MENTARY  MFORMATION  to  interim 
final  Agency-wide  Guidelines,  66  FR 
49718,  49721  (September  28.  2001)). 

In  paragraph  n.l,  OMB  stresses  that 
the  person  seeking  correction  of 
information  has  the  burden  of  proof 
with  respect  to  the  necessity  for 
correction  as  well  as  with  re8p>ect  to  the 
type  of  correction  requested.  (See  June 
10,  2002  memorandimi,  page  11).  In 
addition,  OMB  adds  a  description  of  the 
kinds  of  information  that  a  person 
seeking  correction  of  information  needs 
to  provide  to  help  meet  that  burden  of 
proof. 

In  paragraph  n.9,  OMB  points  out  that 
if  it  needs  to  extend  the  time  it  will  take 
to  notify  the  person  seeking  correction, 
it  will  provide  a  reasoned  basis  for  the 
extension  and  an  estimated  decision 
date.  (See  September  5,  2002 
memorandum.  Appendix,  topic  (3)). 

In  a  new  paragraph  II.  10,  OMB  adds 
a  provision  stating  that  requests  for 
correction  of  information  vrill  be 
considered,  in  cases  where  OMB 
disseminates  a  study,  analysis,  or  other 
information  for  public  comment,  prior 
to  disseminating  the  final  OMB  action 
or  information  product  if  (1)  an  earlier 
response  would  not  unduly  delay 
dissemination  of  the  OMB  action  or 
information  product;  and  (2)  the 
requestor  had  shown  a  reasonable 
likelihood  of  suffering  actual  harm  bom 
the  dissemination  if  the  correction  were 
not  made  until  dissemination  of  the 
final  OMB  action  or  information 
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product.  (See  September  5,  2002 
memorandum.  Appendix,  topic  (2)). 

In  paragraph  III.3,  OMB  points  out 
that  if  it  needs  to  extend  the  time  it  will 
take  to  notify  the  person  seeking 
reconsideration  of  an  OMB  response  to 
a  request  for  correctiMi,  it  will  provide 
a  reasoned  basis  for  the  extension  and 
an  estimated  decision  date.  (See 
September  5,  2002  memorandum. 
Appendix,  topic  (3)). 

In  paragrapn  rV.2,  OMB  modifies  the 
exemption  for  a  press  release  to  provide 
that  the  information  in  the  press  release 
has  been  previously  disseminated  by 
OMB  or  another  Federal  agency  in 
compliance  with  the  Agency-wide 
Guidelines  or  the  these  OMB  guidelines. 
(See  June  5,  2002  memorandiun,  page 

4). 

In  paragraph  IV.4,  OMB  deletes  from 
the  exclusion  from  the  definition  of 
"information"  the  provision  referring  to 
statements  that  may  reasonably  be 
expected  to  become  the  subject  of 
litigation.  (See  June  5,  2002 
memorandiun,  page  5). 

Otherwise,  the  OMB  amendments 
were  technical  and  conforming  textual 
edits,  designed  to  clarify  the  OMB 
guidelines  and  conform  them  to  the 
Agency-wide  Guidelines. 

Dated:  September  20,  2002. 
John  D.  Graham, 

Administrator,  Office  of  Information  and 
Regulatory  Affairs. 

[FR  Doc.  02-24459  Filed  9-30-02;  8:45  am) 
MLUNG  cooe  311»-ei-# 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

NbtiM  of  Availability  of  the  Penaion 
Benafit  Guaranty  Corpoiatlon 
Infomurtion  Quality  Guldelinea 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that, 
pursuant  to  the  requirements  of  the 
Office  of  Management  and  Budget's 
(OMB's)  Guidelines  for  Ensiuing  and 
Maximizing  the  Quality,  Objectivity, 
Utility  and  Integrity  of  Information 
Disseminated  by  Federal  Agencies,  the 
Pension  Benefit  Guaranty  Corporation 
(PBGC)  has  made  available  its 
Information  Quality  Guidelines  on  its 
Web  site  at  http://www.pbgc.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner,  Assistant  General 
Counsel,  or  James  L.  Beller,  Attorney, 
Office  of  the  General  Coimsel,  PBGC, 
1200  K  Street,  NW.,  Washington,  DC 
20005-4026;  202-326-4024.  (TTY/TDD 
users  may  call  the  Federal  relay  service 


toll-free  at  1-800-877-B339  and  ask  to 
be  coimected  to  202-326-4024.) 
SUPPLEMENTARY  INFORMATION:  Section 
515  of  the  Treasury  and  General 
Government  Appropriations  Act  for 
Fiscal  Year  2001  (Pub.  L.  106-554) 
directs  OMB  to  issue  government-wide 
guidelines  that  "provide  policy  and 
procedural  guidance  to  Federal  agencies 
for  ensuring  and  maximizing  the 
quality,  objectivity,  utility  and  integrity 
of  information  (including  statistical 
information)  disseminated  by  Federal 
agencies."  The  OMB  guidelines  require 
each  agency  to  prepare  a  report 
providing  the  agency's  information 
quality  guidelines.  Each  agency  is 
required  to  publish  a  notice  of 
availability  of  this  report  in  the  Federal 
Register  and  to  post  this  report  on  its 
web  site  by  October  1,  2002.  The  PBGC 
has  posted  its  Information  Quality 
Guidelines  on  its  Web  site  at  http:// 
www.pbgc.gov. 

Prior  to  submitting  diis  report  for 
OMB  review,  the  PBGC  posted  the 
report  in  draft  form  on  its  web  site  for 
public  comment.  The  Center  for 
Regulatory  Effectiveness  (the  CRE) 
prepared  generic  comments  applicable 
to  all  federal  agencies.  The  PBGC 
considered  the  CRE's  comments  and 
made  appropriate  changes  to  the 
guidelines.  The  PBGC  received  no  other 
comments  before  submitting  the 
guidelines  to  OMB.  OMB  suggested 
some  modifications,  which  are  reflected 
in  the  PBGC's  final  guidelines. 

Issued  in  Washington,  DC,  on  this  26th  day 
of  September  2002. 
Steven  A.  Kandarian, 

Executive  Director,  Pension  Benefit  Guaranty 
Corporation. 
[FR  Doc.  02-24902  Filed  9-30-02;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[R«toM«  No.  34-46540;  RIe  No.  SR-NASD- 
2002-110] 

Salf-Raguiatory  Organizationa;  Ordar 
Granting  Approval  of  Propoaad  Rula 
Changa  by  tha  National  Aaaodation  of 
Sacuritiaa  Daalara,  Inc.  To  EatabUah  a 
Naw  Raglatratlon  Category  for 
Proctora  of  In-Firm  Delivery  of  ttw 
Regulatory  Element  of  ttie  Continuing 
Education  Requirementa 

September  24,  2002. 

On  August  8,  2002,  the  National 
Association  of  Seciuities  Dealers,  Inc. 
("NASD")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission"), 
pursuant  to  Section  19(b)(1)  of  the 
Seciuities  Exchange  Act  of  1934 


("Act")  1  and  Rule  19b-4  thereunder.^  a 
proposed  rule  change  to  establish  NASD 
Rule  1043,  a  new  registration  category 
for  proctors  of  in-fiim  delivery  of  the 
Regulatory  Eleipent  of  the  NASD's 
continuing  education  requirements.  The 
proposed  rule  change  was  published  for 
notice  and  comment  in  the  Federal 
Register  on  August  21 ,  2002.^  The        j 
Commission  received  no  comments  on 
theproposed  rule  change. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  seciuities 
association^  and,  in  particular,  the 
requirements  of  Section  15A(b)(6),5 
which  requires  among  other  things  that 
the  NASD's  rules  be  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  and,  in  general,  to 
protect  investors  and  the  public  interest. 
The  Commission  believes  that  the 
proposed  rule  change  may  result  in 
more  efficient  delivery  of  the  NASD's 
continuing  education  requirements, 
while  maintaining  the  integrity  of  the 
continuing  education  program. 

It  is  therefore  ordered,  pursuant  to 
_Section  19(b)(2)  of  the  Act.^  that  the 
proposed  rule  change  (SR-NASD-2002- 
110)  be,  and  it  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFariand, 
Deputy  Secretary. 

[FR  Doc.  02-24830  Filed  9-30-02;  8:45  am) 
BHJJNG  cooe  aoio-oi-* 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Ratoasa  Na  34-46553;  nie  No.  SR-NASO- 
2002-122] 

Self-Regulatory  Organizationa;  Notice 
of  Filing  and  Immediate  Effectlveneaa 
of  Propoaed  Rule  Change  by  the 
National  Aaaociatlon  of  Securltier 
Deelera,  inc.  To  Correct  Inaccurate 
Language  In  the  Text  of  NASD  Rulee 

September  25,  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 


M5U.S.C.  78s(b)(l). 

2  17  CFR  240.19b-4. 

^  Securities  Exchange  Ad  Release  No.  46351 
(August  14.  2002).  67  FR  54248. 

*  In  approving  this  proposed  rule  change,  the 
Commission  has  considered  the  proposed  rule's 
impact  on  efficiency,  competition,  and  capital 
formation.  15U.S.C.  78c(f). 

=  15  U.S.C.  78o-3(b)(6). 

"15U.S.C.  78s(b)(2). 

'17CFR200.3O-3(a)(12). 
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("Act"),i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on 
September  18,  2002,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"),  through  its  subsidiary,  The 
Nasdaq  Stock  Market,  Inc.  ("Nasdaq"), 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  Nasdaq.  Nasdaq 
has  designated  this  proposed  rule 
change  as  one  concerned  solely  with  the 
adm^stration  of  the  self-regulatory 
organization  under  section 
19(b)(3)(A)(iii)  of  the  Act,^  and  Rule 
19b-4(f)(3)*  thereunder,  which  renders 
the  proposal  effective  upon  filing  with 
the  Commission.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Prop<Med  Rule  Change 

Nasdaq  proposes  to  correct  several 
instances  of  inaccurate  language  in  the 
text  of  NASD  rules.  Nasdaq  will 
implement  the  proposed  rule  change 
inunediately  upon  filing. 

The  text  of  the  proposed  rule  change 
is  below.  Proposed  new  language  is  in 
italics;  proposed  deletions  are  in 
brackets. 

Rule  7010.  System  Services 

(a)[(l)]  Nasdaq  Level  1  Service 

The  charge  to  be  paid  by  the 
subscriber  for  each  terminal  receiving 
Nasdaq  Level  1  Service  is  $20  per 
month.  This  Service  includes  the 
following  data: 

1(A)1^1  j  inside  bid/ask  quotations 
calculated  for  securities  listed  in  The 
Nasdaq  Stock  Market  and  securities 
quoted  in  the  OTC  Bulletin  Board 
(OTCBB)  service; 

[[B)](2)  the  individual  quotations  or 
indications  of  interest  of  broker/ dealers 
utilizing  the  OTCBB  service;  and 

[[C)](3)  last  sale  information  on 
securities  classified  as  designated 
securities  in  the  Rule  4630,  4640,  and 
4650  Series  and  securities  classified  as 
over-the-counter  equity  securities  in  the 
Rule  6600  Series. 

[(2)  Market  Data  Revenue  Sharing] 

[(A)  For  a  pilot  period  lasting  until 
December  31,  2002,  NASD  members 
shall  receive  a  market  data  revenue 
sharing  credit.  The  total  credit  shall  be 


'  15  U.S.C.  78s(b)(l). 
2 17  CFR  240.19b-4. 
M5U.S.C78s(b)(3)(A)(iii). 
« 17  CFR  24O.19b-4(0(3). 


calculated  in  accordance  with  the 
following  formula:] 

[Credit  =  (0.90)  x  (Eligible  Revenue)  x 
(Member's  Volume  Percentage)] 
[(B)  Definitions.  The  following 
definitions  shall  apply  to  this  Rule:] 

[(i)  "Eligible  Revenue"  shall  mean  the 
portion  of  the  net  distributable  revenues 
that  Nasdaq,  through  the  NASD,  is 
eligible  to  receive  imder  the  Nasdaq 
UTP  Plan,  that  is  attributed  to  the 
Nasdaq  Level  1  Service  for  Eligible 
Securities.] 

[(ii)  "Eligible  Securities"  shall  mean 
all  Nasdaq  National  Market  securities 
and  any  other  security  that  meets  the 
definition  of  "Eligible  Security"  in  the 
Nasdaq  UTP  Plan.] 

[(iii)  "Member's  Volume  Percentage" 
shall  mean  the  averace  of:] 

[a.  the  percentage  derived  from 
dividing  the  total  niunber  of  trades  in 
Eligible  Securities  that  the  member 
reports  in  accordance  with  NASD  trade 
reporting  rules  to  the  Automated 
Confirmation  Transaction  Service 
("ACT")  by  the  total  number  of  trades 
in  Eligible  Securities  reported  to  ACT  by 
NASD  members,  and] 

[b.  the  percentage  derived  from 
dividing  the  total  number  of  shares 
represented  by  trades  in  Eligible 
Securities  that  the  member  reports  in 
accordance  with  NASD  trade  reporting 
rules  to  ACT  by  the  total  number  of 
shares  represented  by  all  trades  in 
Eligible  Securities  reported  to  ACT  by 
NASD  members.] 

[(iv)  "Nasdaq  UTP  Plan"  shall  mean 
the  Joint  Self-Regulatory  Plan  Governing 
the  Collection,  Consolidation  and 
Dissemination  of  Quotation  and 
Transaction  Information  for  Nasdaq- 
Listed  Securities  Traded  on  Exchanges 
on  an  Unlisted  Trading  Privilege  Basis.] 
(b)-(o)  No  change, 
(p)  [NasdaqTrader.com  Volume  and 
Issue  Data  Package  Fee] 

[The  charge  to  oe  paid  by  the 
subscriber  for  each  entitled  user 
receiving  the  Nasdaq  Volume  and  Issue 
Data  Package  via  NasdaqTrader.com 
shall  be  $70  per  month.  The  charge  to 
be  paid  by  market  data  vendors  for  this 
information  shall  be  $35  per  month  for 
each  end  user  receiving  the  information 
through  the  data  vendor.  The 
availability  of  this  service  through 
NasdaqTrader.com  shall  be  limited  to 
NASD  members.  Qualified  Institutional 
Buyers*  and  data  vendors.  The  Volume 
and  Issue  Data  package  includes:] 
[(1)  Daily  Share  Volume  reports] 
[(2)  Daily  Issue  Data] 
[(3)  Monthly  Volume  Summaries] 
[(4)  Buy  Volume  Report] 
[(5)  Sell  Volume  Report] 
[(6)  Crossed  Volume  Report] 
[(7)  Consolidated  Activity  Volume 
Report] 


[*  For  purposes  of  this  service,  see 
definition  of  "Qualified  Institutional 
Buyer"  found  in  Rule  144 A  of  the 
Securities  Act  of  1933.] 

[(q)]  Historical  Research  and 
Administrative  Reports 

(l)-(4)  No  change. 

(q)  Reserved. 

(r)  No  change. 

(s)  NasdaqTrader.com  Volume  and 
Issue  Data  Package  Fee 

The  charge  to  be  paid  by  the 
subscriber  for  each  entitled  user 
receiving  the  Nasdaq  Volume  and  Issue 
Data  Package  via  NasdaqTrader.com 
shall  be  $70  per  month.  The  charge  to 
be  paid  by  market  data  vendors  for  this 
information  shall  be  $35  per  month  for 
each  end  user  receiving  the  information 
through  the  data  vendor.  The 
availability  of  this  service  through 
NasdaqTrader.com  shall  be  limited  to 
NASD  members,  Qualified  Institutional 
Buyers*  and  data  vendors.  The  Volume 
and  Issue  Data  package  includes: 

(1)  Daily  Share  Volume  reports 

(2)  Daily  Issue  Data 

(3)  Monthly  Volume  Summaries 

(4)  Buy  Volume  Report 

(5)  Sell  Volume  Report 

(6)  Crossed  Volume  Report 

(7)  Consolidated  Activity  Volume 
Report 

*  For  purposes  of  this  service,  see 
definition  of '  'Qualified  Institu  tional 
Buyer"  found  in  Rule  144 A  of  the 
Securities  Act  of  1933. 
♦        *        *        •        • 

(7110.  Regulatory  Services.] 

[(a)  Fee.  NASD  members  will  be 
assessed  a  monthly  fee  for  the  regulatory 
services  provided  in  connection  with 
the  operation  of  The  Nasdaq  Stock 
Market  during  a  pilot  period  lasting 
until  December  31,  2002.  The  fee  shall 
be  calculated  at  the  beginning  of  each 
month  using  data  concerning  market 
activity  during  the  prior  month,  in 
accordance  with  the  following  formula:] 
iRegulatory  Fee  =K(Montlily  Regulatory 
Charge)  x  (Member's  Quote  Share)  x 
0.4)  +  ((Monthly  Regulatory  Charge)  x 
(Member's  Position  Share)  x  0.2)  -t- 
({Monthly  Regulatory  Charge)  x 
(Member's  ACT  Record  Share)  x  0.4)] 
[(b)  Transitional  Fee  Reduction.  The 
fee  for  regulatory  services  payable  by  a 
member  in  a  given  month  shall  be 
reduced  by  an  amount  calculated  in 
accordance  with  the  following  formula 
(if  such  amount  is  positive):] 
[Fee  Reduction  =  (Aggregate  Fee 
Reduction)  x  (Member's  Share  of  Fee 
Reduction)] 

[(c)  Definitions.  The  following 
definitions  shall  apply  to  this  Rule:] 
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((1)  "Aggregate  Fee  Reduction"  shall 
mean  the  lesser  of  (i)  the  Aggregate 
Impact  during  a  month  or  (ii)  $416,667.] 

((2)  "Aggregate  Impact"  shall  mean 
the  sum  of  each  Member's  Impact  that 
Is  positive.) 

[(3)  "Implicit  Monthly  Fee"  shall 
mean  the  product  of  (i)  the  Monthly 
Regulatory  Charge  with  respect  to  a 
particular  month  and  (ii)  the  Member's 
Volume  Percentage  (as  defined  in  Rule 
7010(a)(2))  during  such  month.] 

[(4)  "Market  ACT  Record  Total"  shall 
mean  the  sum  of  each  Member's  ACT 
Record  Total.) 

[(5)  "Member's  ACT  Record  Share" 
shall  mean  a  percentage  calculated  by 
dividing  the  Member's  ACT  Record 
Total  by  the  Market  ACT  Record  Total.] 

((6)  "Member's  ACT  Record  Total" 
shall  mean  the  greater  of  (i)  the  niunber 
of  all  types  of  ACT  records  in  which  the 
member  is  the  reporting  party  during 
the  month,  minus  the  number  of  ACT 
records  reported  for  dissemination  to 
the  public  in  which  the  member  is 
either  the  reporting  party  or  the  contra- 
party  during  the  month,  or  (ii)  the 
number  of  ACT  records  reported  for 
dissemination  to  the  public  in  which 
the  member  is  the  reporting  party 
-during  the  month.] 

((7)  "Member's  Impact"  shall  mean 
the  difference  between  the  regulatory 
fee  payable  by  the  member  under 
subsection  (a)  with  respect  to  a 
particular  month  and  the  highest 
Implicit  Monthly  Fee  for  such  member 
in  any  month  between  January  2002  and 
such  month.] 

[(8)  "Member's  Position  Share"  shall 
mean  a  percentage  calculated  by 
dividing  (i)  the  sum  of  the  number  of 
days  during  the  month  that  the  member 
posted  a  bid  or  offer  under  its  name 
with  respect  to  each  Nasdaq-listed 
security  by  (ii)  the  sum  of  the  number 
of  days  during  the  month  that  each 
member  posted  a  bid  or  offer  under  its 
name  with  respect  to  each  Nasdaq-listed 
security.) 

[(9)  "Member's  Quote  Share"  shall 
mean  a  percentage  calculated  by 
dividing  the  member's  quotation 
activity  in  Nasdaq-listed  securities 
during  the  month  by  the  quotation 
activity  of  all  members  in  Nasdaq-listed 
securities  during  the  month.  Prior  to  the 
introduction  of  the  version  of  the 
Nasdaq  National  Market  Execution 
System  (the  "NNMS")  commonly 
referred  to  as  SuperMontage,  quotation 
activity  shall  be  measured  by  quotation 
updates.  In  the  version  of  the  NNMS 
commonly  referred  to  as  SuperMontage, 
quotation  activity  shall  be  measured  by 
any  entry,  modification,  cancellation,  or 
cancel/replace  of  a  member's  best  priced 


Quote/Order  on  the  bid  or  the  offer  side 
of  the  market.) 

[(10)  "Member's  Share  of  Fee 
Reduction"  shall  mean  a  percentage 
calculated  by  dividing  the  Member's 
Impact  by  the  Aggregate  Impact.) 

[(11)  "Monthly  Regulatory  Charge" 
shall  mean  sum  of  (i)  the  fee  that 
Nasdaq  pays  to  NASD  Regulation,  Inc. 
for  regulatory  services  with  respect  to 
Nasdaq-listed  seciirities  for  the  month, 
and  (ii)  costs  incurred  by  Nasdaq's 
MarketWatch  Department  for  regulatory 
services  with  respect  to  Nasdaq-listed 
securities  during  the  month.) 

[(12)  "Nasdaq-listed  seciuities"  shall 
mean  Nasdaq  National  Market  securities 
and  Nasdaq  SmaUCap  Market 
seciuities.) 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  Uie  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  Nasdaq  has  prepared 
siunmaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  this  rule  filing  is  to 
correct  several  inaccuracies  in  the  text 
of  NASD  rules.  In  February  2002, 
Nasdaq  instituted  a  program  for  sharing 
market  data  revenue  on  Nasdaq-listed 
seciuities  with  market  participants  on  a 
pilot  basis.^  On  May  3,  2002,  Nasdaq 
submitted  a  proposed  rule  change  to 
modify  the  pilot  program  for  revenue 
sharing  and  to  institute  a  direct  fee  for 
regulatory  services  provided  in 
connection  with  the  operation  of  The 
Nasdaq  Stock  Market.^  On  July  2.  2002, 
the  Commission  summarily  abrogated 
this  filing^  under  section  19(b)(3)(C)  of 


the  Act.B  Commission  staff  has  advised 
Nasdaq,  however,  that  a  rule  filing  is 
necessary  to  remove  rule  language  that 
was  affected  by  the  Commission's 
abrogation  order.  Accordingly,  Nasdaq 
is  deleting  NASD  Rules  7010(a)(2)  and 
7110  and  redesignating  NASD  Rule 
7010(a)(1)  as  Rule  7010(a). 

In  SR-NASD-99-12,  Nasdaq 
proposed  a  rule  to  establish  a  fee  for  the 
"NasdaqTrader.com  Volume  and  Issue 
Data  Package."  ^  In  the  filing,  the  rule 
was  designated  as  Rule  7010(p).  In  SR- 
NASD-99-70,  Nasdaq  proposed  a  rule 
to  establish  fees  for  historical  research 
and  administrative  reports. ^°  In  the 
filing,  the  rule  was  designated  as  Rule 
7010(q).  However,  SR-NASD-99-70 
was  approved  by  the  Commission  ^^  two 
years  before  SR-NASD-99-12  was 
approved.^2  as  a  result,  the  rule 
adopted  in  SR-NASD-9»-70  appeared 
in  the  NASD  Manual  as  Rule  7010(p) 
and  was  referenced  as  such  in  a 
subsequent  filing  to  amend  the  rule.^^ 
Accordingly,  Nasdaq  is  amending  the 
designation  of  this  rule  to  conform  it  to 
the  manner  in  which  it  appears  in  the 
NASD  Manual. 

In  SR-NASD-2002-33,  Nasdaq 
proposed  a  rule  to  establish  fees  for 
"Nasdaq  Data  Entitlement  Packages."  '* 
In  the  filing,  the  proposed  rule  was  also 
designated  as  Rule  7010(q).i^  Nasdaq  is 
reserving  this  designation  for  the  rule 
proposed  in  SR-NASD-2002-33.  In 
addition,  in  SR-NASD-2001-93, 
Nasdaq  adopted  a  fee  schedule  for  the 
Primex  Auction  System,  designated  as 
Rule  7010(r).'^  Accordingly,  Nasdaq  is 


^  Securities  Exchange  Act  Release  No.  4S342  (Jan. 
28.  2002):  67  FR  5109  (Feb.  1.  2002)  (SR-NASD- 
2001-96):  Securities  Exchange  Act  Release  No. 
45444  (Feb.  14.  2002);  67  FR  8051  (Feb.  21,  2002) 
(SR-NASD-2002-17). 

B  Securities  Exchange  Act  Release  No.  45916  (May 
10,  2002):  67  FR  35167  (May  17.  2002)  (SR-NASD- 
2002-61). 

'Securities  Exchange  Act  Release  No.  46159  (July 
2,  2002):  67  FR  45775  (July  10,  2002)  (SR-NASD-. 
2002-61,  SR-NAS[)-2002-6e,  SR-CSE-2002-06, 
SR-PCX-2002-37). 


•15U.S.C.  78s(b)(3)(C). 

^Securities  Exchange  Act  Release  No.  41244 
(Apr.  1.  1999);  64  FR  17429  (Apr.  9,  1999)  (SR- 
NASD-99-12). 

■"Securities  Exchange  Act  Release  No.  42207 
(Dec.  8,  1999),  64  FR  69811  (Dec.  14, 1999)  (SR- 
NASD-99-70). 

<<  Securities  Exchange  Act  Release  No.  42341 
(Jan.  14,  2000):  65  FR  3513  (Jan.  21,  2000)  (SR- 
NASD-99-70). 

>2  Securities  Exchange  Act  Release  No.  45270 
(Jan.  11.  2002):  67  FR  2712  (Jan.  18,  2002)  (SR- 
NASD-99-12). 

"Securities  Exchange  Act  Release  No.  44940 
(Oct.  16,  2001):  66  FR  53462  (Oct.  22,  2001)  (SR- 
NASD-2001-59);  Securities  Exchange  Act  Release 
No.  45102  (Nov.  26,  2001):  66  FR  59830  (Nov.  30, 
2001)  (SR-NASD-2001-59). 

'■•SR-NASD-2002-33  (Amendment  No.  4  filed 
Sept.  13.  2002). 

'*  In  addition,  prior  to  the  approval  of  SR-NASD- 
99-12.  Nasdaq  adopted  a  fee  schedule  for  the 
Nasdaq  ReSource  ^"  Service,  which  was  also 
designated  as  Rule  7010(q).  Securities  Exchange  Act 
Release  No.  44303  (May  14,  2001),  66  FR  27712 
(May  18,  2001)  (SR-NASD-2001-30).  However,  this 
fee  schedule  was  deleted  by  a  subsequent  filing.  . 
Securities  Exchange  Act  Release  No.  45444  (Feb.  14, 
2002),  67  FR  8051  (Feb.  21,  2002)  (SR-NASD-2002- 
17). 

1"  Securities  Exchange  Act  Release  No.  45285 
(Jan.  15,  2002):  67  FR  3521  (Jan.  24,  2002)  (SR- 
NASD-2001-93). 
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redesignating  the  rule  adopted  in  SR- 
NASD-99-12  as  Rule  7010(s). 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  section  15A  of  the  Act.'' 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 

C.  Self-Regulatory  Organization's 
Statement  on  Corrunents  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  ECfectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  proposed  rule  change  has  become 
effective  pursuant  to  section 
19(b)(3){A)(iii)  of  the  Act  i*  and  Rule 
19b-4(f)(3) "  thereunder,  in  that  the 
foregoing  proposed  rule  change  is 
concerned  solely  with  the 
administration  of  the  self-regulatory 
organization. 

At  any  time  within  60  days  of  this 
filing,  the  Commission  may  summarily 
abrogate  this  proposal  if  it  appears  to 
the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act, 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argtmients  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act,  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copjring  in 


the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  number 
SR-NASD-2002-122  and  should  be 
submitted  by  October  22,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.*° 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  02-24907  Filed  9-30-02;  8:45  am) 
sajjNO  cooe  mho-oi-^ 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Relane  No.  34-46561 ;  File  No.  SR-NASD- 
2002-111] 

Self-Regulatory  Organlzatlone;  Order 
Granting  Approval  of  Propoeed  Rule 
Change  by  ttie  National  Aeeodatlon  of 
SecurWee  Dealer*,  Inc.  To  Amend 
Naadaq'a  Traneaction  Credit  Pilot 
Program  for  Exchange-Ueted 
SecurMe*  To  Eliminate  Volume 
EllgibHItyThreeholde 

September  25,  2002. 

On  August  9,  2002,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"),  through  its  subsidiary.  The 
Nasdaq  Stock  Market,  Inc.  ("Nasdaq"), 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act") '  and  Rule 
19b-4  thereunder,^  a  proposed  rule 
change  to  modify  Nasdaq's  transaction 
credit  pilot  program  for  exchange-listed 
securities.  Specifically,  the  proposed 
rule  change  would  eliminate  the 
requirement  that  a  member  print  an 
average  of  500  daily  trades  of  Tape  A 
securities  during  a  quarter  to  qualify  for 
Tape  A  market  data  revenue  sharing,  as 
well  as  the  comparable  volume 
threshold  for  Tape  B  securities.  The 
proposed  rule  change  was  published  for 
notice  and  conunent  in  the  Federal 
Regisler  on  August  21,  2002.^  The 
Commission  received  no  comments  on 
the  proposal.  This  order  approves  the 
proposed  rule  change. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 


association*  and,  in  particular,  the 
requirements  of  section  15A(b)(5) '  of 
the  Act.  Section  15A(b)(5)  requires  the 
equitable  allocation  of  reasonable  fees 
and  charges  among  members  and  other 
users  of  facilities  operated  or  controlled 
by  a  national  securities  association.  The 
Commission  believes  it  is  reasonable  for 
Nasdaq  to  eliminate  the  thresholds,  so 
that  the  market  data  revenue  sharing 
program  will  be  available  to  all 
members  that  participate  in  the 
InterMarket,  regardless  of  their  level  of 
activity. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,^  that  the 
proposed  rule  change  (SR-NASD-2002- 
111)  be,  and  it  hereby  is.  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  02-24908  Filed  9-30-02;  8:45  am] 
■LUNQ  COOC  WIO-OI-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[RetoSM  No.  34-46648;  Hie  No.  SR-NASI>- 
2002-101] 

Self-Regulatory  OrganizatlonB; 
National  Aeeoclation  of  Securltiee 
Deelera,  Inc.;  Order  Granting  Approval 
to  a  Propoeed  Rule  Change  and 
Amendment  Noe.  1  and  2  Thereto 
Increeeing  Feee  for  the  Mutual  Fund 
Quotation  Service  and  Adopting  a  New 
Fee  To  Proceee  a  Requeet  To  Amend 
ttie  Name  and/or  Symbol  of  a  Fund 

September  25,  2002. 

On  July  30.  2002,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"  or  "Association"),  through  its 
subsidiary,  The  Nasdaq  Stock  Market, 
Inc.  ("Nasdaq"),  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act"),'  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
amend  NASD  Rule  7090  to  increase  fees 
associated  with  the  Mutual  Fund 
{Rotation  Service  ("MFQS"  or  the 
"Service")  and  to  adopt  a  new 
administrative  fee  to  process  a  request 
to  amend  the  name  and/or  symbol  of  a 
fund.  Nasdaq  filed  Amendment  No.  1  to 


"15U.S.C.  780-3. 

'•15  U.S.C.  78s(b)(3)(A)(iii). 

>»17  CFR  240.19b-4(f)(3). 


M 17  CFR  200.30-3(a)(12). 
MS  U.S.C.  78s(b)(l). 
»17CFR240.19b-4. 

3  See  Securities  Exchange  Ad  Release  No.  46357 
(August  15.  2002),  67  FR  54245. 


*  In  approving  this  proposed  rule  change,  the 
CoDunission  has  considered  the  proposed  rule's 
impact  on  efficiency,  competition,  and  capital 
formation.  15  U.S.C.  78c(f). 

» 15  U.S.C.  78o-3(b)(5). 

•15  U.S.C.  788(b)(2). 

'  17  CFR  200.3O-3(aKl2). 

>  15  U.S.C.  788(b)(1). 

M7CFR240.19b-4. 
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the  proposal  with  the  Commission  on 
August  5,  2002.3  Nasdaq  filed 
Amendment  No.  2  to  the  proposal  with 
the  Commission  on  August  15,  2002.'* 
The  proposed  rule  change,  as  amended, 
was  published  for  comment  in  the 
Federal  Register  on  August  22,  2002.^ 
The  Commission  received  no  comment 
letters  on  the  proposal.  This  order 
approves  the  proposed  rule  change,  as 
amended. 

The  Commission  finds  that  the 
proposed  rule  change,  as  amended,  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  association^  and,  in 
particular,  the  requirements  of  section 
15A  of  the  Act  ^  and  the  rules  and 
regulations  thereunder.  The 
Commission  finds  specifically  that  the 
proposed  rule  change  is  consistent  with 
section  15A(b){5)  of  the  Act,"  which 
requires  that  the  rules  of  the  NASD 
provide  for  the  equitable  allocation  of 
reasonable  dues,  fees  and  other  charges 
among  members  and  issuers  and  other 
persons  using  any  facility  or  system 
which  the  NASD  operates  or  controls. 
Nasdaq  has  represented  that  the  fee 
changes  are  necessary  to  ensiire  that  the 
fees  for  MFQS  continue  to  cover  the 
costs  of  its  operation  and  that  the  fees 
will  be  imposed  directly  on  funds  that 
benefit  fit)m  the  operation  of  the 
System.  Specifically,  Nasdaq  stated  that 
the  proposed  fee  increase  for  a  logon 
identification  to  MFQS  is  necessary  to 
reflect  the  costs  of  recent  upgrades  to  its 
security  software  and  hardware  to  keep 
pace  with  Internet  security  threats. 
Secondly,  Nasdaq  represented  that  the 
increase  in  the  application  processing 
fee  reflects  costs  associated  with 
upgrading  the  system's  application 
processing  methods,  as  well  as  general 
increases  in  personnel  costs.  Lastly, 
Nasdaq  represented  that  the  fee  for 
processing  requests  to  change  the  name 
and/or  symbol  of  a  fund  that  is  currently 
listed  on  MFQS  is  to  compensate  for  the 
personnel  and  system  costs  associated 
with  making  these  changes. 


'  See  letter  from  John  M.  Yetter.  Assistant  General 
Counsel.  Nasdaq,  to  Katherine  A.  England. 
Assistant  Director,  Division  of  Market  Regulation 
("Division"),  Commission,  dated  August  5,  2002 
("Amendment  No.  1"). 

*  See  letter  from  John  M.  Yetter,  Assistant  General 
Counsel.  Nasdaq,  to  Katherine  A.  England. 
Assistant  Director,  Division.  Commission,  dated 
August  14,  2002  ("Amendment  No.  2"). 

^  See  Securities  Exchange  Act  Release  No.  46373 
(August  16,  2002),  67  FR  54519. 

'In  approving  this  proposed  rule  change,  the 
Commission  notes  that  it  has  considered  its  impact 
on  efUciencv,  competition,  and  capital  formation. 
15  U.S.C.  78c(f). 

'  15  U.S.C.  780-3. 

■  15  U.S.C.  78o-3{b)(5). 


It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,^  that  the 
proposed  rule  change  and  Amendment 
Nos.  1  and  2  thereto  (File  No.  SR- 
NASI>-2002-101)  i"  are  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 
IFR  Doc.  02-24909  Filed  9-30-02;  8:45  am] 

BILLING  CODE  a010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Retoase  No.  34-46547;  RIe  No.  SR-NYSE- 
2002-38] 

Self-Regulatory  Organizations;  Notice 
of  HIIng  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the  New 
Yorti  Stocic  Exchange,  Inc.  To  Expand 
the  Hours  of  Operation  of  Ks  Off-Hours 
Trading  Facility  tCnown  as  Crossing 
Session  11 

September  25,  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("A~ct"),i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  August 
29,  2002,  the  New  York  Stock  Exchange 
("NYSE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I,  II, 
and  in  below,  which  Items  have  been 
prepared  by  the  Exchange.  The  NYSE 
has  designated  this  proposed  rule 
change  as  one  that  has  become  effective 
upon  filing  with  the  Commission 
pursuant  to  section  19(b)(3)(A)  of  the 
Act  3  and  Rule  19b-4(f)(5)  *  thereimder 
because  it  effects  a  change  in  an  existing 
order-entry  or  trading  system  of  a  self- 
regulatory  organization  that  does  not:  (i) 
Significantly  aiffect  the  protection  of 
investors  or  the  public  interest;  (ii) 
impose  any  significant  burden  on  - 
competition;  and  (iii)  have  the  effect  of 
limiting  the  access  to  or  availability  of 
the  system.^  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 


9  15  U.S.C.  78s(b)(2). 
">17CFR  20O.3O-3(a)(12). 
'  15  U.S.C.  78s(bKl). 
M7CFR240.19t)-4. 
'  15  U.S.C.  78s(b)(3)(A). 
M7CFR240.19b-4(f)(5). 


I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  New  York  Stock  Exchange 
proposes  to  expand  the  operating  hours 
of  one  of  its  Off-Hours  Trading 
Facilities,  knovra  as  Crossing  Session  II. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  die  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  expand  the  time  of 
operation  of  the  Exchange's  Off-Hours 
Trading  Facifity  ("OHTF")  known  as 
Crossing  Session  II.  Currently,  the 
OHTF  consists  of  "Crossing  Session  I," 
which  permits  the  execution,  at  the 
Exchange's  closing  price,  of  single  stock, 
single  sided  closing  price  orders  and 
crosses  of  single-stock,  closing  price  buy 
and  sell  orders.  The  OHTF  also  consists 
of  "Crossing  Session  n,"  which  provides 
an  opportunity  for  members  and 
member  organizations  to  cross  program 
trading  orders  in  NYSE  listed  securities 
on  the  Exchange  between  4  p.m.  and 
5:15  p.m.  based  on  the  aggregate  price 
of  the  program.  Matched  buy  and  sell 
orders  for  a  minimum  of  15  NYSE  listed 
stocks  having  a  minimum  dollar  value 
of  $1  million  may  be  transmitted  to  the 
Exchange  for  execution  in  Crossing 
Session  II.  These  orders  are  transmitted 
via  fecsinule  detailing  the  total  number 
of  stocks,  total  nvunber  of  shares  and 
total  dollar  value.  Average  daily  volume 
reported  in  Crossing  Session  II  is  23.4 
million  shares  for  2002. 

The  Exchange  proposes  to  expand  the 
hours  of  operation  of  Crossing  Session 
n  until  6:15  p.m.  each  day  that  the 
Exchange  is  open  for  its  regular  9:30 
a.m.  to  4  p.m.  trading  session. 
Expanding  the  time  of  operation  of 
Crossing  Session  II  is  simply  intended 
to  enhance  the  usefulness  and 
practicality  of  Crossing  Session  II  by 
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making  it  available  to  member 
organizations  for  a  greater  time  period. 

In  approving  Crossing  Session  II,  the 
Commission  granted  exemptive  relief 
from  its  Rule  lOa-1  ^  under  the  Act 
(short  sale  rule)  for  transactions  effected 
therein,  finding  that  such  transactions 
did  not  raise  all  of  the  same  regulatory 
concerns  that  are  raised  by  similar 
transactions  during  the  9:30  a.m.  to  4 
p.m.  trading  session.  The  Exchange  is 
requesting  that  the  Commission  extend 
the  exemptive  relief  from  Rule  lOa-1  ^ 
currently  available  for  transactions 
effected  in  Crossing  Session  II  to 
transactions  effected  in  Crossing  Session 
n  as  modified  by  this  proposed  rule 
change. 

Exchange  Rule  51  provides  for  the 
operation  of  Off-Hours  Trading  "during 
such  times  as  the  Exchange  may  from 
time  to  time  specify."  Upon  approval  of 
the  proposed  rule  change,  the  Exchange 
will  alert  its  membership  and  other 
market  participants  of  the  new  operating 
hours  for  Crossing  Session  II. 

2.  Statutory  Basis 

The  Exchange  believes  that  the  basis 
under  the  Act  for  this  proposed  rule 
change  is  the  requirement  imder  section 
6(b)(5)  B  that  an  Exchange  have  rules 
that  are  designed  to  promote  just  and 
equitable  principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  result  in 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  EffiectiTeness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  proposed  rule  change  has  become 
efiiective  pursuant  to  section  19(b)(3)(A) 
of  the  Act  9  and  Rule  19b-4(f)(5)  ^° 
thereunder  because  it  effects  a  change  in 
an  existing  order-entry  or  trading  system 
of  a  self-r^ulatory  organization  that 


does  not:  (i)  Significantly  affect  the 
protection  of  investors  or  the  public 
interest;  (ii)  impose  any  significant 
burden  on  competition;  and  (iii)  have 
the  effect  of  limiting  the  access  to  or 
availability  of  the  system."  At  any  time 
within  60  days  of  this  filing,  the 
Commission  may  summarily  abrogate 
this  proposal  if  it  appears  to  the 
Conunission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  end  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  file  number 
SR-NYSE-2002-38  and  should  be 
submitted  by  October  22,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margijel  H.  McFarUnd, 
Deputy  Secretary. 

(FR  Doc.  02-24910  Filed  9-30-02;  8:45  am] 
■HjjNG  cooe  aoio-01-r 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[RelMse  No.  34-46555;  HI*  No.  SR-OC- 
2002-01] 

Self-Regulatory  Organizations;  Notice 
of  Rling  of  fVopossd  Rule  Ctiange  by 
OneChicaoo,  LLC  Relating  to 
Cuslomsr  Margin  Requlrsments  for 
Security  Futures 

September  26.  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereimder,* 
notice  is  herebv  given  that  on  August 
30,  2002,  OneChicago.  LLC, 
("OneChicago")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
m  below,  which  Items  have  been 
prepared  by  OneChicago.  On  September 
25,  2002,  OneChicago  submitted 
Amendment  No.  1  to  the  proposed  rule 
change.  3  On  September  25,  2002, 
OneChicago  submitted  Amendment  No. 
2  to  the  proposed  rule  change.*  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change,  as  amended,  from  interested 
persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

OneChicago  is  proposing  to  adopt 
new  Rule  515,  including  Schedule  A 
thereto  (the  "Proposed  Rule  "),  to  (i) 
establish  general  requirements  and 
procedures  relating  to  customer  . 
margining  by  security  futiu'es 
intermediaries  (the  "General  Margin 
Rules"),  (ii)  set  initial  or  maintenance 
margin  levels  for  offsetting  positions 
involving  security  futures  and  related 
positions  at  levels  lower  than  the  levels 
that  would  be  required  if  those  positions 
were  margined  separately  (the  "Margin 
Offset  Rule")  and  (iii)  exclude 
proprietary  trades  of  qualifying  security 
futures  dealers  from  the  margin 
requirements  set  forth  in  the  Proposed 


•17CFR240.10a-l. 
Ud. 

•15U.S.C7«RbK5). 
•15U.S.C78s(b)(3)(A). 
10 17  CFR  240.19b-»(f)(5). 


"M. 

"  17  CFR  2O0.3O-3(aMl2). 


» 15  U.S.C  78s(b)(l). 

M7  CFR  240.19b-«. 

>  See  letter  from  Kieran  P  Hennigan,  SuUivan  ft 
Cromwell,  to  Assistant  Oirector  for  Security  Futures 
Products,  Division  of  Market  Regulatioa 
("Division"),  Conunission,  dated  September  24, 
2002,  ("Amendment  No.  1").  In  Amendment  No.  1, 
OneChicago  replaced  the  Form  19b-4  originally 
filed  on  August  30.  2002  in  its  entirety,  libe  changes 
made  by  Amendment  No.  1  have  been  incorporated 
into  this  notice. 

*  See  letter  from  Frank  Ochaenfeld.  Sullivan  ft 
Cromwell,  attention  to  T.R.  Lazo,  Senior  Special 
Counsel,  Division,  Commission,  dated  September 
24,  2002,  ("Amendment  No.  2").  In  Amendment 
No.  2,  OneChicago  made  a  technical  correction  to 
the  rule  text.  The  changes  made  by  Amendment  No. 
2  have  been  incorporated  into  this  notice. 
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Rule  and  the  related  regulatory 
requirements  (the  "Market  Maker 
Exclusion"). 5  The  General  Margin 
Rules,  which  are  contained  in 
paragraphs  (a)  through  (1)  of  the 
Proposed  Rule,  are  detailed  below.  The 
Margin  Offset  Rule  consists  of  paragraph 
(m)  of  the  Proposed  Rule  and  the  table 
of  offsets  attached  thereto  as  Schedule 
A,  which  describes  in  detail  the  margin 
offsets  availabre  with  respect  to 
particular  combinations  of  security 
futures  and  related  positions. 

Below  is  the  text  of  the  proposed  rule 
change.  Proposed  new  language  is 
italicized. 


Customer  Margin  Requirements 

515.  General  Requirements:  Offsetting 
Positions:  Exclusion  for  Market  Makers 

(a)  Scope  of  Rule.  This  Rule  515  shall 
apply  to  positions  resulting  from 
transactions  in  Contracts  traded  on  the 
Exchange  or  subject  to  the  Rules  of  the 
Exchange  to  the  extent  that  such 
positions  are  held  by  Clearing  Members 
or.  if  applicable,  Exchange  Members  on 
behalf  of  Customers  in  futures  accounts 
(as  such  term  is  defined  in  Commission 
Regulation  §1.3(w)  and  Exchange  Act 
Regulation  15c3-3(a)).  with  paragraph 
(n)  of  this  Rule  515  also  applying  to 
such  positions  held  in  securities 
accounts  (as  such  term  is  defined  in 
Commission  Regulation  §  1.3(ww)  and 
Exchange  Act  Regulation  15c3-3(a)).  As 
used  in  this  Rule  515,  the  term 
"Customer"  does  not  include  (i)  any 
exempted  person  (as  such  term  is 
defined  in  Commission  Regulation 

§  41.43(a)(9)  and  Exchange  Act 
Regulation  401(a)(9))  and  (ii)  any 
Market  Maker  (as  such  term  is  defined 
in  paragraph  (n)  below).  Nothing  in  this 
Rule  515  shall  alter  the  obligation  of 
each  Clearing  Member  and,  if 
applicable.  Exchange  Member  to  comply 
with  Applicable  Law  relating  to 
customer  margin  for  transactions  in 
Single  Stock  Futures  and  Stock  Index 
Futures,  including  without  limitation 
Commission  Regulations  §§41.42 
through  41.49  or  Rules  400  through  406 
under  the  Exchange  Act,  as  applicable 
(including  in  each  case  any  successor 
regulations  or  rules). 

(b)  Margin  System.  The  Standard 
Portfolio  Analysis  of  Risk  (SPAN®)  is 
the  margin  system  adopted  by  the 
Exchange.  SPAN®  generated  margin 
requirements  shall  constitute  Exchange 
margin  requirements.  All  references  to 
margin  in  the  Rules  of  the  Exchange 
shall  be  to  margin  computed  on  the 


'Terms  used  in  this  filing  that  are  defined  in  the 
Act,  or  the  Rules  thereunder,  have  the  meanings 
assigned  to  them  in  the  Act  or  Rules  thereunder. 


basis  of  SPAN®.  Margin  systems  other 
than  SPAN®  may  be  used  to  meet 
Exchange  margin  requirements  if  the 
relevant  Clearing  Member  or.  if 
applicable.  Exchange  Member  can 
demonstrate  that  its  margin  system  will 
result  in  margin  requirements  that  are  in 
all  cases  equal  to  or  greater  than  the 
corresponding  requirements  determined 
on  the  basis  of  SPAN®. 

(c)  Margin  Rate.  The  Exchange  will  set 
and  publish  the  initial  and  maintenance 
margin  rates  to  be  used  in  determining 
Exchange  margin  requirements; 
provided  that  in  no  case  shall  the 
required  margin  for  any  long  or  short 
position  held  by  a  Clearing  Member  or, 
if  applicable.  Exchange  Member  on 
behalf  of  a  Customer  be  less  than  20% 
of  the  current  market  value  of  the 
relevant  Contract  (or  such  other  rate 
from  time  to  time  determined  by  the 
Commission  and  the  Securities  and 
Exchange  Commission  for  purposes  of 
Commission  Regulation  §  41.45(b)(1) 
and  Rule  403(b)(1)  under  the  Exchange 
Act)  unless  a  lower  margin  level  is 
available  for  such  position  pursuant  to 
paragraph  (m)  below. 

(d)  Acceptable  Margin  Deposits, 
(i)  Clearing  Members  and,  if 

applicable.  Exchange  Members  may 
accept  from  their  Customers  as  margin 
deposits  of  cash,  margin  securities 
(subject  to  the  limitations  set  forth  in  the 
following  sentence),  exempted 
securities,  any  other  assets  permitted 
under  Regulation  T  of  the  Board  of 
Governors  of  the  Federal  Reserve  System 
(as  in  effect  from  time  to  time)  to  satisfy 
a  margin  deficiency  in  a  securities 
margin  account,  and  any  combination 
of  the  foregoing,  each  as  valued  in 
accordance  with  Commission 
Regulation  §41. 46(c)  and  (e)  or  Rule 
404(c)  under  the  Exchange  Act,  as 
applicable.  Shares  of  a  money  market 
mutual  fund  that  meet  the  requirements 
of  Commission  Regulation  §1.25  may  be 
accepted  as  a  margin  deposit  from  a 
Customer  for  purposes  of  this  Rule  515. 

(ii)  A  Clearing  Member  or,  if 
applicable.  Exchange  Member  shall  not 
accept  as  margin  from  any  Customer 
securities  that  have  been  issued  by  such 
Customer  or  an  Affiliate  of  such 
Customer  unless  such  Clearing  Member 
or  Exchange  Member  files  a  petition 
with  and  receives  permission  from  the 
Exchange  for  such  purpose. 

(Hi)  AJl  assets  deposited  by  a 
Customer  to  meet  margin  requirements 
must  be  and  remain  unencumbered  by 
third  party  claims  against  the  depositing 
Customer. 

(iv)  Except  to  the  extent  prescribed 
otherwise  by  the  Exchange,  cash  margin 
deposits  shall  be  valued  at  market  value 
and  all  other  margin  deposits  shall  be 


valued  at  an  amount  not  to  exceed  that 
set  forth  in  Commission  Regulations 
§§41.42  through  41.49  or  Rules  400 
through  406  under  the  Exchange  Act,  as 
applicable  (including  in  each  case  any 
successor  regulations  or  rules). 

(e)  Acceptance  of  Orders.  Clearing 
Members  and,  if  applicable.  Exchange 
Members  may  accept  Orders  for  a 
particular  Customer  account  only  if 
sufficient  margin  is  on  deposit  in  such 
account  or  is  forthcoming  within  a 
reasonable  period  of  time  (which  shall 
be  no  more  than  five  Business  Days, 
although  the  relevant  Clearing  Member 
or,  if  applicable,  Exchange  Member  may 
deem  one  hour  to  be  a  reasonable 
period  of  time).  For  a  Customer  account 
that  has  been  subject  to  calls  for  margin 
for  an  unreasonable  period  of  time. 
Clearing  Members  and,  if  applicable, 
Exchange  Members  may  only  accept 
Orders  that,  when  executed,  will  reduce 
the  margin  requirements  resulting  from 
the  existing  positions  in  such  account. 
Clearing  Members  and,  if  applicable. 
Exchange  Members  may  not  accept 
Orders  for  a  Customer  account  that 
would  liquidate  to  a  deficit  or  that  has 

a  debit  balance. 

(f)  Margin  Calls.  Clearing  Members 
and,  if  applicable.  Exchange  Members 
must  call  for  margin  from  a  particular 
Customer: 

(i)  when  the  margin  equity  on  deposit 
in  such  Customer's  account  falls  below 
the  applicable  maintenance  margin 
requirement:  or 

(ii)  subsequently,  when  the  margin 
equity  on  deposit  in  such  Customer's 
account,  together  with  any  outstanding 
margin  calls,  is  less  than  the  applicable 
maintenance  margin  requirement.  __ 

Any  such  call  must  be  made  within 
one  Business  Day  after  the  occurrence  of 
the  event  giving  rise  to  such  call. 
Clearing  Members  and,  if  applicable, 
Exchange  Members  may  call  for 
additional  margin  at  their  discretion. 

Clearing  Members  and,  if  applicable. 
Exchange  Members  shall  reduce  any 
call  for  margizi  only  to  the  extent  that 
margin  deposits  permitted  under 
paragraph  (d)  above  are  received  in  the 
relevant  account.  Clearing  Members 
and,  if  applicable.  Exchange  Members 
may  delete  any  call  for  margin  only  if 
(i)  margin  deposits  permitted  under 
paragraph  (d)  above  equal  to  or  in 
excess  of  the  deposits  called  are 
received  in  the  relevant  account  or  (ii) 
inter-day  favorable  market  movements 
or  the  liquidation  of  positions  result  in 
the  margin  on  deposit  in  the  relevant 
account  being  equal  to  or  greater  than 
the  applicable  initial  margin 
-  requirement.  In  the  event  of  any  such 
reduction  or  deletion,  the  oldest 
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outstanding  margin  call  shall  be 
reduced  or  deleted  first. 

Clearing  Members  and,  if  applicable. 
Exchange  Members,  shall  mcdntain 
written  records  of  any  and  all  margin 
calls  issued,  reduced  or  deleted  by 
them. 

(g)  Disbursements  of  Excess  Margin. 
Clearing  Members  and,  if  applicable. 
Exchange  Members  may  release  to 
Customers  margin  on  deposit  in  any 
account  only  to  the  extent  that  such 
margin  is  in  excess  of  the  applicable 
initial  margin  requirement  under  this 
Rule  515  and  any  other  applicable 
ihar&n  requirement. 

(n)  Loans  to  Customers.  Clearing 
Members  and.  if  applicable.  Exchange 
Members  may  not  extend  loans  to 
Customers  for  margin  purposes  unless 
such  loans  are  secured  within  the 
meaning  of  Commission  Regulation 
§  1.17(c)(3).  The  proceeds  of  any  such 
loan  must  be  treated  in  accordance  with 
Commission  Regulation  §1.30. 

(i)  Aggregation  of  Accounts  and 
Positions.  For  purposes  of  determining 
margin  requirements  under  this  Rule 
515,  Clearing  Members  and,  if 
applicable.  Exchange  Members  shall 
aggregate  accounts  under  identical 
ownership  if  such  accounts  fall  within 
the  same  classifications  of  customer 
segregated,  customer  secured,  special 
reserve  account  for  the  exclusive  benefit 
of  customers  and  non-segregated  for 
margin  purposes.  Clearing  Members 
and,  if  applicable.  Exchange  Members 
may  compute  margin  requirements  for 
identically  owned  concurrent  long  and 
short  positions  on  a  net  basis. 

(j)  Omnibus  Accounts.  Clearing 
Members  and,  if  applicable.  Exchange 
Members  shall  collect  margin  on  a  gross 
basis  for  positions  held  in  domestic  and 
foreign  omnibus  accounts.  For  omnibus 
accounts,  initial  margin  requirements 
shall  equal  the  corresponding 
maintenance  margin  requirements. 
Clearing  Members  and,  if  applicable. 
Exchange  Members  shall  obtain  and 
maintain  written  instructions  from 
domestic  and  foreign  omnibus  accounts 
for  positions  that  are  eligible  for  offsets 
pursuant  to  paragraph  (m)  below. 

(k)  Liquidation  of  Positions.  If  a 
Customer  fails  to  comply  with  a  margin 


call  required  by  Commission 
Regulations  §§41.42  through  41.49  or 
Rules  400  through  406  under  the 
Exchange  Act,  as  applicable,  within  a 
reasonable  period  of  time  (which  shall 
be  no  more  than  five  Business  Days, 
although  the  relevant  Clearing  Member 
or,  if  applicable.  Exchange  Member  may 
deem  one  hour  to  be  a  reasonable 
period  of  time),  the  relevant  Clearing 
Member  or,  if  applicable.  Exchange 
Member  may  liquidate  positions  in  such 
Customer's  account  to  ensure 
compliance  with  the  applicable  margin 
requirements. 

U)  Failure  to  Maintain  Required 
Margin.  If  a  Clearing  Member  or,  if 
applicable.  Exchange  Member  fails  to 
maintain  sufficient  margin  for  any 
Customer  account  in  accordance  with 
this  Rule  515,  the  Exchange  may  direct 
such  Clearing  Member  or  Exchange 
Member  to  immediately  liquidate  all  or 
any  part  of  the  positions  in  such 
account  to  eliminate  the  deficiency. 

(m)  Offsetting  Positions.  For  purposes 
of  Commission  Regulation  §  41.45(b)(2) 
and  Rule  403(b)(2)  under  the  Exchange 
Act,  the  initial  and  maintenance  margin 
requirements  for  offsetting  positions 
involving  Single  Stock  Futures  and 
Stock  Index  Futures,  on  the  one  hand, 
and  related  positions,  on  the  other 
hand,  are  set  at  the  levels  specified  in 
Schedule  A  to  this  Chapter  5. 

(n)  Exclusion  for  Market  Makers. 

(i)  A  Person  shall  be  a  "Market 
Maker"  for  purposes  of  this  Rule  515, 
and  shall  be  excluded  from  the 
requirements  set  forth  in  Commission 
Regulations  §§41.42  through  41.49  or 
Rules  400  through  406  under  the 
Exchange  Act,  as  applicable,  in 
accordance  with  Commission 
Regulation  §41.42(c)(2)(v)  or  Rule 
400(c)(2)(v)  under  the  Exchange  Act 
with  respect  to  all  trading  in  security 
futures  (as  such  term  is  defined  in 
Section  la(31)  of  the  CEAjforits  own 
account,  if  such  Person  is  an  Exchange 
Member  that  is  registered  with  the 
Exchange  as  a  dealer  (as  such  term  is 
defined  in  Section  3(a)(5)  of  the 
Exchange  Act)  in  security  futures. 

(ii)  Each  Market  Maker  shall: 

(A)  be  registered  as  a  floor  trader  or 
a  floor  broker  with  the  Commission 


under  Section  4f(a)(l)  of  the  CEA  or  as 
a  dealer  with  the  Securities  and 
Exchange  Commission  (or  any  successor 
agency  or  authority)  under  Section  15(b) 
of  the  Exchange  Act: 

(B)  maintain  records  sufficient  to 
prove  compliance  with  the  requirements 
set  forth  in  this  paragraph  (n)  and 
Commission  Regulation  §41.42(c)(2)(v) 
or  Rule  400(c)(2)(v)  under  the  Exchange 
Act,  as  applicable:  and 

(C)  hold  itself  out  as  being  willing  to 
buy  and  sell  security  futures  for  its  own 
account  on  a  regular  or  continuous 
basis. 

A  Market  Maker  satisfies  condition  (C) 
above  if:  (x)  at  least  seventy-five  percent 
(75%)  of  its  gross  revenue  on  an  annual 
basis  is  derived  from  business  activities 
or  occupations  from  trading  listed 
financial  derivatives  and  the 
instruments  underlying  those 
derivatives,  including  security  futures, 
stock  index  futures  and  options,  stock 
and  index  options,  stocks,  foreign 
currency  futures  and  options,  foreign 
currencies,  interest  rate  futures  and 
options,  fixed  income  instruments  and 
commodity  futures  and  options:  or  (y) 
except  for  unusual  circumstances,  at 
least  fifty  percent  (50%)  of  its  trading 
activity  in  Contracts  on  the  Exchange  in 
any  calendar  quarter  (measured  in 
terms  of  contract  volume)  is  in  the 
contracts  to  which  it  is  assigned  under 
a  market  making  program  adopted  by 
the  Exchange  pursuant  to  Rule  514.^ 

(Hi)  Any  Market  Maker  that  fails  to 
comply  with  the  Rules  of  the  Exchange. 
Commission  Regulations  §§41.42 
through  41.49  or  Rules  400  through  406 
under  the  Exchange  Act,  as  applicable, 
shall  be  subject  to  disciplinary  action  in 
accordance  with  Chapter  7.  Appropriate 
sanctions  in  the  case  of  any  such  failure 
shall  include,  without  limitation,  a 
revocation  of  such  Market  Maker's 
registration  as  a  dealer  in  security 
futures  pursucmt  to  clause  (i)  above. 


"OneChicago  has  represented  that  it  will  amend 
this  paragraph  prior  to  approval  of  the  proposed 
rule  change  to  specify  the  types  of  records  security 
futures  intermediaries  will  be  required  to  maintain 
to  demonstrate  compliance  with  the  Market  Maker 
Exclusion. 
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Schedule  A  to  Chapter  5.— Margin  Levels  for  Offsetting  Positions 


Description  of  offset 

Security  underiying 
the  security  future 

Initial  margin  requirement 

Maintenance  margin  requirement 

1.  Long  security  future  (or  t>asket  of  se- 
curity futures  representing  each  com- 
ponent of  a  narrow-t)ased  securities 
index  ^)  and  long  put  option  ^  on  ttw 
same  underlying  security  (or  index). 

Individual  stock  or 
narrow-based 
security  index. 

20%  of  the  current  market  value  of  the 
tong  security  future,  plus  play  for  the 
tong  put  in  full. 

The  tower  of:  (1)  10%  of  the  aggregate 
exercise  price  ^  of  the  put  plus  the 
aggregate  put  out-of-the-money '° 
amount,  if  any;  or  (2)  20%  of  ttie 
current  marttet  value  of  the  long  se- 
curity future. 

2.  Short  security  future  (or  Itasket  of  se- 
curity futures  representing  each  com- 
ponent of  a  nanvw-tased  securities 
index)  and  short  put  option  on  the 
same  underiying  security  (or  index). 

Individual  stock  or 
nanow-based 
security  index. 

20%  of  the  current  market  value  of  the 
short  security  future,  plus  the  aggre- 
gate put  in-the-money,  if  any.  Pro- 
ceeds from  the  put  sale  may  be  ap- 
plied. 

20%  of  the  current  market  value  of  ttie 
short  security  future,  plus  ttie  aggre- 
gate put  in-the-money,  if  any. ' ' 

3.  Long  security  future  and  short  posi- 
tion 20%  in  the  same  security  (or  se- 
curities t>asket)  underiying  me  secu- 
rity future. 

Individual  stock  or 
narrow-based 
security  index. 

The  initial  margin  required  under  Reg- 
ulation   T  for  the  short  stock  or 
stocks. 

5%  of  ttie  current  martcet  value  as  de- 
fined in  Regulation  T  of  ttie  stock  or 
stocks  underiying  the  security  future. 

4.  Long  security  future  basket  of  long 
security    futures    representing    each 
component  of  a  nanow-tjased  securi- 
ties index)  and  short  call  option  on 
the    same    underiying    security    (or 
index). 

Indivklual  stock  or 
narrow-based 
security  index. 

20%  of  the  current  market  value  of  the 
tong  security  future,  plus  the  aggre- 
gate call  in-the-money  amount,   if 
any.   Proceeds  from  the  call  sale 
may  be  applied. 

20%  of  ttie  current  market  value  of  ttie 
long  security  future,  plus  ttie  aggre- 
gate call  in-ttie-money  amount,  if 
any. 

5.  Long  a  tasket  of  narrow-based  secu- 
rity  futures   that   together  tracks   a 
broad-based  index  and  short  a  broad- 
ttased  security  index  call  option  con- 
tract on  the  same  index. 

Narrow-based  se- 
curity index. 

20%  of  the  current  market  value  of  the 
k>ng  basket  of  narrow-based  security 
futures,  plus  the  aggregate  call  in- 
the-money  amount,  if  any.  Proceeds 
from  the  call  sale  may  be  applied. 

20%  of  ttie  current  market  value  of  ttie 
long  basket  of  narrow-based  security 
futures,  plus  aggregate  call  in-the- 
money  amount,  if  any. 

6.  Short  a  basket  of  narrow-based  secu- 
rity  futures    that   together   tracks   a 
broad-based  security  index  and  short 
a  broad-based  security  index  put  op- 
tion contract  on  the  same  index. 

Narrow-based  se- 
curity index. 

20%  of  the  current  market  value  of  the 
short  basket  of  narrow-based  secu- 
rity futures,  plus  the  aggregate  put 
in-the-money  amount,  if  any.  Pro- 
ceeds from  the  put  sale  may  be  ap- 
plied. 

20%  of  ttie  current  martlet  value  of  ttie 
short  basket  of  narrow-based  secu- 
rity futures,  phjs  aggregate  put  in- 
ttie-money  amount,  if  any. 

7.  Long  a  basket  of  narrow-based  secu- 
rity  futures    that   together   tracks   a 
broad-based  security  index  and  tong 
a  broad-based  secunty  index  put  op- 
tion contract  on  the  same  index. 

Nanow-based  se- 
curity index. 

20%  of  the  current  mvket  value  of  the 
tong  basket  of  narrow-based  security 
futures,  plus  pay  the  long  put  in  full. 

The  tower  of:  (1)  10%  of  ttie  aggregate 
exercise  price  of  ttie  put,  plus  ttie 
aggregate  put  out-of-ttie-money 
amount,  if  any;  or  (2)  20%  of  ttie 
current  market  value  of  the  tong 
basket  of  security  futures. 

8.  Long  a  basket  of  narrow-based  secu- 
rity futures   that   together  tracks   a 
broad-based  security  index  and  long 
a  broad-based  security  index  call  op- 
tion contract  on  the  same  index. 

Narrow-based  se- 
curity index. 

20%  of  the  current  market  value  of  the 
shorf  basket  of  narrow-based  secu- 
rity futures,  plus  pay  the  tonfcall  in 
fun. 

The  tower  of:  (1)  10%  of  ttie  aggregate 
exercise  price  of  the  call,  ptos  ttie 
aggregate  call  out-of-ttie-money 
amount,  if  any;  or  (2)  20%  of  ttie 
current  mariiet  value  of  the  short 
basket  of  security  futures. 

9.  Long  security  future  and  short  secu- 
rity future  on  the  same  underiying  se- 
curity (or  index). 

Individual  stock  or 
narrow-based 
security  index. 

The  greater  of:  5%  of  the  airrent  mar- 
ket value  of  the  tong  security  future: 
or  (2)  5%  of  the  current  market 

-  value  of  the  short  security  future. 

The  greater  of:  5%  of  ttie  current  mar- 
ket value  of  ttie  tong  security  future; 
or  (2)  5%  of  ttie  current  martiet 
value  of  ttie  short  security  future. 

10.  Long  security  future,  long  put  option 
and  short  call  option.  The  tong  secu- 
rity future,  king  put  and  short  call 
must  be  on  the  sanw  underiying  se- 
curity and  the  put  and  call  must  have 
the  same  exercise  price.  (Conversk)n). 

Individual  stock  or 
narrow-based 
security  index. 

20%  of  the  current  martfet  value  of  ttie 
tong  security  futures,  plus  the  aggre- 
gate call  in-the-money  amount,   if 
any,  plus  pay  for  the  put  in  full.  Pro- 
ceeds from  the  put  sale  may  be  ap- 
plied. 

10%  of  ttie  aggregate  exercise  price, 
plus  the  aggregate  call  in-ttie-money 
amount,  if  any. 

Federal  Rsgigter/Vol.  67,  No.  190 /Tuesday.  October  1.  2002 /Notices 


6i7ia 


Schedule  A  to  Chapter  5.— Margin  Levels  for  Offsetting  Positions— Continued 


.  Descrption  of  offset 

Security  underiying 
the  security  future 

Initial  margin  requirement 

Maintenance  margin  requirement 

11.  Long  security  future,  tong  put  option 
and  short  call  option.  The  tong  secu- 
rity future,  tong  put  and  short  call 
must  be  on  the  same  underiying  se- 
curity and  ttie  put  exerdse  price  must 
be  betow  the  call  exercise  price.  (Col- 
lar). 

Indivkiual  stock  or 
narrow-based 
security  index. 

20%  of  ttie  current  martlet  value  of  the 
tong  security  futures,  plus  the  aggre- 
gate call  in-ttie-money  amount,  if 
any,  plus  pay  for  the  put  in  full.  Pro- 
ceeds from  ttie  call  sale  may  be  ap- 
plied. 

The  tower  of:  (1)  10%  of  ttie  aggregate 
exercise  price  of  the  put  plus  ttie  ag- 
gregate call  out-of-the  money 
amount,  if  any;  or  (2)  20%  of  ttie  ag- 
gregate exercise  price  of  the  call, 
plus  ttie  aggregate  call  in-ttie-money 
amount,  if  any. 

12.  Short  security  future  and  tong  posi- 
tion in  ttie  same  security  (or  securities 
basket)  underiying  ttie  security  future. 

Individual  stod(  or 
narrow-based 
security  index. 

The  initial  margin  required  under  Reg- 
ulation T  for  ttie  tong  stock  or  stocks. 

5%  of  ttie  current  mart(et  value,  as  de- 
fined in  Regulation  T,  of  ttie  tong 
stock  or  stocks. 

13.  Short  security  future  and  tong  posi- 
tion in  a  security  immediately  convert- 
ible into  ttie  same  security  underiying 
ttie  security  future,  wittiout  restriction, 
including  ttie  payment  of  money. 

Indivklual  stock  or 
nanow-based 
security  index. 

The  initial  margin  required  under  Reg- 
ulation T  tor  ttie  tong  security. 

10%  of  ttie  cunent  market  vahe,  as 
defined  in  Regulation  T,  ot  ttie  tong 
security. 

14.  Short  security  future  (or  basket  of 
security  futures  representing  each 
component  of  a  narrow-based  securi- 
ties index)  and  tong  call  option  or 
wanant  on  ttie  same  underiying  secu- 
rity (or  index). 

Indivklual  stock  or 
narrow-based 
security  index. 

* 

20%  of  ttie  current  maricet  value  of  the 
short  security  future,  plus  pay  for  ttie 
call  in  full. 

The  tower  of:  (1)  10%  of  ttie  aggregate 
exercise  price  of  ttie  call,  plus  the 
aggregate  call  out-of-ttie-money 
amount,  if  any;  or  (2)  20%  of  ttie 
cunent  martlet  value  ot  the  short  se- 
curity futijre. 

15.  Short  security  future,  Short  put  op- 
tion and  tong  call  option.  The  short 
security  futijre,  short  put  and  tong  call 
must  be  on  the  same  underiying  se- 
curity and  ttie  put  and  call  must  have 
the  same  exercise  price.  (Reverse 
Converston). 

Indivkiual  stock  or 
nanow-based 
security  index. 

20%  of  the  cunent  maricet  value  of  ttie 
short  security  futures,  plus  ttie  ag- 
gregate call  in-the-money  amount,  if 
any,  plus  pay  for  ttie  call  in  full.  Pro- 
ceeds from  ttie  put  sale  may  be  ap- 
plied. 

10%  of  ttie  aggregate  exercise  price, 
plus  ttie  aggregate  put  in-ttie-money 
amount,  if  any. 

16.  Long  (short)  a  basket  of  security  fu- 
tures, each  based  on  a  narrow-based 
security  index  ttiat  together  tracks  ttie 
broad-based  index  and  short  (long)  a 
brosKl-based  index  future. 

Narrow-based  se- 
curity index. 

S%  of  ttie  current  market  value  for  ttie 
tong  (short)  basket  of  security  fu- 
tures. 

5%  of  ttie  cunent  martcet  value  of  ttie 
tong  (short)  basket  of  security  fu- 
tures. 

17.  Long  (short)  a  basket  of  security  fu- 
tijres  ttiat  together  tracks  a  broad- 
based  and  short  (tong)  a  narrow- 
based  index  future. 

Indivklual  stock  or 
nanow-based 
security  index. 

The  greater  ot  (1)  5%  of  ttie  cunent 
mariiet  value  of  ttie  tong  security  fu- 
ture(s);  or  (2)  5%  of  ttie  cunent  mar- 
ket value  of  ttie  short  security  fu- 
ture(s). 

The  greater  of:  (1)  5%  of  ttie  cunent 
martlet  value  of  the  tong  security  fu- 
ture(s);  or  (2)  5%  of  the  current  mar- 
ket value  of  ttie  short  security  fu- 
ture(s). 

18.  Long  (short)  a  security  future  and 
short  (king)  an  klentical  security  fu- 
ture traded  on  a  different  maricef.^^ 

Indivklual  stock  or 
nanow-t)ased 
security  index. 

The  greater  of:  (1)  3%  of  ttie  current 
maricet  value  of  ttie  tong  security  fu- 
hjre(s);  or  (2)  3%  of  ttie  current  mar- 
ket value  of  ttie  short  security  fu- 
ture(s). 

The  greater  of:  (1)  3%  of  ttie  current 
market  value  of  ttie  tong  security  fu- 
ture(8);  or  (2)  3%  of  ttie  current  mar- 
ket value  of  ttie  short  security  fu- 
tojreis). 

^Baskets  of  securities  or  security  futures  contracts  must  replicate  ttie  securities  ttiat  comprise  the  index,  and  in  ttve  same  proportion. 
■    "Generally,  for  ttie  purposes  of  ttiese  rules,  unless  otherwise  specified,  stock  index  wan-ants  shall  be  treated  as  if  they  were  irxJex  optiorw. 

B  "Aggregate  exercise  price,"  with  respect  to  an  option  or  wan-ant  based  on  an  underlying  security,  means  ttie  exercise  price  ot  an  option  or 
warrant  contract  multiplied  by  the  numbers  of  units  of  the  underiying  security  covered  by  the  option  contract  or  warrant  "A90''a^t^exeR^ 
price"  with  respect  to  an  index  option,  means  the  exercise  price  multiplied  by  the  index  multiplier.  See,  e.g.,  Amex  Rules  900  and  900C;  CBOt 
Rule  12.3;  and  NASD  Rule  2522. 

io"Out-of-the-money"  amounts  sfiall  t«  determined  as  follows: 

(1)  for  stock  call  options  and  warrants,  and  excess  of  the  aggregate  exercise  price  of  the  option  or  warrant  over  its  current  marttet  value  (as 
determined  in  accordance  with  Regulation  T  of  the  Broad  of  Governors  of  the  Federal  Reserve  System);  -    .  ^    „    _  _. 

(2)  for  stock  put  options  or  warrants,  any  excess  of  the  current  marttet  value  (as  determined  in  accordance  with  Regulation  T  of  the  Board  w 
Governors  of  the  Federal  Reserve  System)  of  the  option  or  wan^nt  over  its  aggregate  exercise  price; 

(3)  for  stock  index  call  options  and  wanants,  any  excess  of  the  aggregate  exercise  price  of  the  optkxi  or  warrant  over  the  product  ol  the  cur- 
rent index  value  and  the  appik:abie  index  multiplier;  and 


71151  (November  29,  2000)  (order  approving  SR-Amex-99-27));  CBOE  Rule  12.3  (Exchange  Ad  Release  No^  41658  (July  27.  19W);64  ^ 

42736  (August  5,  1999)  (order  approving  SR-CBOE-97-67));  or  NASD  Rule  2520  (Exchange  Act  Release  No.  43581  (November  17,  2000).  65 

FR  70854  (November  28,  2000)  (order  approving  SR-NASD-00-1 5)). 
11  "In-the-money"  amounts  must  be  determined  as  follows:  ^^  «      ,  ^   -r^^^o^.^^ 

(1)  for  stock  call  options  and  warrants,  any  excess  of  the  cunent  martet  value  (as  determined  m  accordarKe  with  Regulatkxi  T  of  the  Board  or 

Governors  of  the  Federal  Reserve  System)  of  the  option  or  warrant  over  its  aggregate  exercise  price; 
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(2)  for  stock  put  options  or  warrants,  any  excess  of  the  aggregate  exercise  price  of  the  option  or  wan-ant  over  rts  current  marftet  value  (as  de- 
temiined  in  accordance  with  Regulation  T  of  the  Broad  of  Governors  of  the  Federal  Resen/e  System); 

(3)  for  stock  index  call  options  and  warrants,  any  excess  of  the  products  of  the  current  Index  value  and  the  applicable  index  multiplier  over  the 
aaqreqate  exercise  price  of  ttie  option  or  wanant;  and  ^         ^  ^    ,  u. 

(4)  tor  stock  index  put  options  and  warants,  any  excess  of  the  aggregate  exercise  price  of  the  option  or  warrant  over  the  product  of  the  cur- 
rent index  value  and  the  applicable  index  multiplier.  .        ^      ^  _    ^ 

12  Two  secunty  futures  will  be  considered  "identical"  for  this  purpose  if  they  are  issued  by  the  same  cl^rjg  ^9enq/or^J^J'^  guaranteed 
by  the  same  denvatives  clearing  organization,  have  identrcal  contract  specifkations,  and  wouW  offset  each  other  afthe  deanng  level. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Oiange 

In  its  filing  with  the  Commission, 
OneChicago  included  statements 
concerning  the  purpose  of,  and  basis  for, 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below. 
OneChicago  has  prepared  summaries, 
set  forth  in  Sections  A,  B,  and  C  below, 
of  the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change  j 

1.  Purpose 

(a)  General  Margin  Rules.  The  General 
Margin  Rules  are  designed  to 
complement  the  customer  margin  rules 
set  forth  in  Rules  400  through  406  under 
the  Act  (the  "Exchange  Act  Rules")." 
The  Exchange  Act  Rules  contain 
detailed  requirements  with  respect  to 
the  margin  to  be  collected  from 
customers  in  connection  with  security 
futures  and  related  positions  held  by 
security  futures  intermediaries  on  behalf 
of  such  customers.  While  the  General 
Margin  Rules  are  based  on  the 
standardized  margin  procedures 
developed  by  the  U.S.  futures 
exchanges'  Joint  Audit  Committee  and 
similar  rules  in  effect  for  other  contract 
markets  ^*  designated  under  the 
Commodity  Exchange  Act,  as  amended 
(the  "Commodity  Exchange  Act"),  those 
precedents  have  been  modified  in 
certain_respects  to  conform  to  the 
requirements  of  the  Exchange  Act  Rules. 
The  following  paragraphs  contain  a  brief 
explanation  cf  each  paragraph  of  the 
(General  Margin  Rules: 

Paragraph  (a)  of  the  Proposed  Rule 
defines  the  scope  of  application  of  the 
Proposed  Rule  in  two  important 
respects.  First,  it  provides  that  the 
Proposed  Rule  only  applies  to 
transactions  in  contracts  traded  on  or 
subject  to  the  rules  of  OneChicago.  To 


the  extent  that  security  futures 
intermediaries  engage  in  seciuity 
futiu«s  transactions  on  or  through  other 
exchanges  as  well,  they  will  need  to 
comply  with  the  respective  margin 
requirements  established  by  such  other 
exchanges.  Second,  paragraph  (a) 
clarifies  that  the  requirements  set  forth 
in  the  Proposed  Rule  generally  only 
apply  to  seciuity  futures  intermediaries 
that  carry  security  futures  products  in 
futures  accounts  (with  the  exception  of 
paragraph  (n),  which  also  applies  to 
positions  held  in  securities  accounts). 
As  provided  in  Rule  402(a)  under  the 
Act,'^  seciirity  futures  intermediaries 
that  carry  security  futures  in  securities 
accounts  are  subject  to  the  Exchange  Act 
Riiles,  Regulation  T  of  the  Board  of 
Governors  of  the  Federal  Reserve 
System,*^  and  the  margin  requirements 
of  the  self-regulatory  organizations  of 
which  they  are  a  member.  In  addition, 
paragraph  (a)  tracks  the  exemption  for 
"exempted  persons"  pursuant  to  Rule 
401(a)(9)  under  the  Act.'^ 

Paragraph  (b)  of  the  Proposed  Rule 
adopts  the  Standard  Portfolio  Analysis 
of  Risk  (SPAN®)  as  the  margining 
system  for  OneChicago.  Developed  by 
the  Chicago  Mercantile  Exchange  Inc.  in 
1988,  SPAN®  has  become  the  futiu-es 
industry  standard  for  margining.  SPAN® 
evaluates  the  risk  of  the  futiues  and 
options  portfolio  in  each  account  and 
assesses  a  margin  requirement  based  on 
such  risk  by  establishing  reasonable 
movements  in  futiu-es  prices  over  a  one 
day  period.  Security  futures 
intermediaries  entering  into  transactions 
on  OneChicago  can  receive  risk  arrays 
based  on  SPAN®  to  calculate  margins 
for  each  of  their  accounts,  so  that  they 
can  calculate  minimum  margin 
requirements  for  such  accounts  on  a 
daily  basis. 

Paragraph  (c)  of  the  Proposed  Rule 
sets  the  required  margin  level  for  each 
long  or  short  position  in  a  security 
futiu-e  at  20  percent  of  the  current 
market  value  of  such  security  futiue,  as 
required  by  Rule  403(b)  under  the  Act.'^ 
The  only  exception  from  this  general 
requirement  contemplated  by  the 
Proposed  Rule  is  the  Margin  Offset  Rule, 


which  is  described  in  greater  detail 
under  (b)  below. 

Paragraph  (d)  of  the  Proposed  Rule 
specifies  ihe  types  of  margin  that  a 
security  futures  intermediary  may 
accept  from  a  customer.  Consistent  with 
Rule  404(b)  imder  the  Act,''  acceptable 
types  of  margin  are  limited  to  deposits 
of  cash,  margin  secxuities  (subject  to 
specified  restrictions),  exempted 
seciuities,  any  other  assets  permitted 
under  Regulation  T  ^°  of  the  Board  of 
Governors  of  the  Federal  Reserve 
System  to  satisfy  a  margin  deficiency  in 
a  securities  margin  account,  and  any 
combination  of  the  foregoing.  Paragraph 
(d)  of  the  Proposed  Rule  further 
provides  that  the  different  types  of 
eligible  margin  are  to  be  valued  in 
accordance  with  the  applicable 
principles  set  forth  in  Rule  404  under 
the  Act.2i 

Paragraph  (e)  of  the  Proposed  Rule 
provides  ihat  security  futiues 
intermediaries  may  accept  orders  for  a 
particular  account  only  if  (i)  sufficient 
margin  is  on  deposit  in  such  account  or 
is  forthcoming  within  a  reasonable  time, 
or  (ii)  in  the  event  that  the  conditions 
set  forth  in  (i)  are  not  satisfied,  such 
orders  reduce  the  margin  requirements 
resulting  from  the  existing  positions  in 
such  accoimt.  This  provision  is 
designed  to  prevent  account  holders 
from  exacerbating  any  already  existing 
margin  deficiency  by  entering  into 
further  transactions. 

Paragraph  (f)  of  the  Proposed  Rule 
establishes  the  general  principle  that  a 
security  futures  intermediary  must  call 
for  initial  or  maintenance  margin  equity 
whenever  the  minimum  margin 
requirements  determined  in  accordance 
with  paragraph  (c)  of  the  Proposed  Rule 
(taking  into  account  any  relief  available 
under  the  Margin  Offset  Rule)  is  not 
satisfied.  Any  such  margin  call  must  be 
made  within  one  business  day  after  the 
occunence  of  the  event  giving  rise  to  the 
call.  Paragraph  (f)  also  clarifies  that 
security  futures  intermediaries  may  call 
for  margin  in  excess  of  OneChicago's 
minimum  requirements.  Finally, 
paragraph  (f)  provides  that  a  margin  call 
may  only  be  reduced  or  deleted  if  and 
to  the  extent  that  (i)  qualifying  margin 
deposits  are  received  or  (ii)  inter-day 


"17  CFR  242.400-242.406. 

'*  Specifically.  OneChicago  modeled  the  General 
Margin  Rules  after  Rule  930  of  the  Chicago 
Mercantile  Exchange,  Inc. 


'5 17  CFR  242.402(a). 
'»12CFR220erseq. 
>M7  CFR  242.401(aK9). 
'•17  CFR  242.403(b). 


'9 17  CFR  242.404(b). 
20 12  CFR  220  et  seq. 
"  17  CFR  242.404. 
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favorable  market  movements  or  the 
liquidation  of  positions  have  offset  the 
previously  existing  margin  deficiency. 
In  each  case,  the  oldest  margin  call 
outstanding  at  any  time  is  to  be  reduced 
or  deleted  first.  These  provisions 
address  necessary  technical  aspects  of 
customer  margining  and  are  consistent 
with  similar  provisions  contained  in  the 
precedents  referred  to  above. 

Paragraph  (g)  of  the  Proposed  Rule 
limits  the  ability  of  customers  to  obtain 
disbursements  of  excess  mar^  to  any 
amounts  in  excess  of  the  applicable 
initial  margin  requirement  under  the 
Proposed  Rule  and  any  other  applicable 
margin  requirement.  This  limitation  is 
consistent  with  Rule  405(a)  under  the 
Act.22 

Paragraph  (h)  of  the  Proposed  Rule 
prohibits  security  futures  intermediaries 
from  extending  loans  to  Customers  for 
margin  purposes  unless  such  loans  are 
secured  within  the  meaning  of 
Commission  Regulation  1. 17(c)(3). ^3 
This  prohibition  corresponds  to  similar 
restrictions  currently  in  effect  on  other 
contract  markets. 

Paragraph  (i)  of  the  Proposed  Rule 
provides  XhaX  accounts  under  identical 
ownership  are  to  be  aggregated  for 
purposes  of  determining  the  applicable 
margining  requirements  on  a  net  basis  if 
such  accounts  fall  within  the  same 
general  classification  (customer 
segregated,  customer  secured,  special 
reserve  accoimt  for  the  exclusive  benefit 
of  customers  and  non-segregated).  This 
aggregation  approach  is  consistent  with 
universal  practice  in  the  futures 
industry  and  reflects  the  fact  that 
several  accounts  under  identical 
ownership  may  become  subject  to 
liquidation  of  positions  in  the  event  of 
a  failure  to  satisfy  margin  calls  with 
respect  to  any  one  of  such  accoimts. 

Paragraph  (j)  of  the  Proposed  Rule 
establishes  particular  rules  for  omnibus 
accounts  of  security  futures 
intermediaries,  namely  that  (i)  margin 
for  positions  held  in  such  accoimts  is  to 
be  collected  on  a  gross  basis,  (ii)  initial 
and  maintenance  margin  requirements 
are  identical  and  (iii)  security  futures 
intermediaries  are  to  obtain  and 
maintain  written  instructions  from  such 
accounts  with  respect  to  positions 
which  are  eligible  for  offsets  pursuant  to 
the  Margin  Offset  Rule. 

Paragraph  (k)  of  the  Proposed  Rule 
enables  a  security  futures  intermediary 
to  liquidate  positions  in  the  account  of 
any  customer  that  fails  to  comply  with 
a  required  margin  call  within  a 
reasonable  period  of  time.  This 
provision  complements  the 


requirements  set  forth  in  Rule  406(a) 
and  (b)  under  the  Act.  2* 

Paragraph  (1)  of  the  Proposed  Rule 
authorizes  OneChicago  to  direct  any 
security  futures  intermediaries  that  fail 
to  maintain  margin  requirements  for  any 
accoimt  in  accordance  with  the 
Proposed  Rule,  to  immediately  liquidate 
any  or  all  of  the  positions  in  such 
account  to  eliminate  the  resulting 
deficit.  This  provision  is  designed  to 
ensure  compliance  by  security  futures 
intermediaries  with  their  obligations 
under  paragraph  (k)  and  is  an  important 
function  of  OneChicago's  oversight  over 
such  intermediaries. 

The  Exchange  Act  Rules  and  related 
provisions  of  the  Act  (such  as,  among 
others,  sections  6(g)(4)(B)(ii)  ^^  and 
6(h)(3)(L)  26  of  the  Act)  are  premised  on 
each  self-regulatory  organization 
adopting  margin  requirements  that  are 
functionally  equivalent  to  those 
contained  in  the  General  Margin  Rules. 
Accordingly,  the  General  Margin  Rules 
represent  a  corollary  of,  and  are 
designed  to  give  effect  to,  the  Exchange 
Act  Rules  and  related  provisions  of  the 
Exchange  Act.  As  discussed  in  the 
preceding  paragraphs,  the  General 
Margin  Rules  as  proposed  comply  with 
the  applicable  requirements  set  forth  in 
the  Exchange  Act  Rules.  OneChicago 
therefore  believes  that  the  General 
Margin  Rules  are  consistent  with  the 
requirements  of  the  Exchange  Act  and 
the  rules  and  regulations  thereunder 
applicable  to  OneChicago. 

(b)  Margin  Offset  Rule.  Security 
futures  intermediaries  entering  into 
transactions  on  OneChicago  will  be 
subject,  among  other  things,  to  Rule 
403(b)(1)  under  the  Act,^^  which 
provides  that  the  margin  for  each  long 
or  short  position  in  a  security  future 
will  generally  be  20  percent  of  the 
current  market  value  of  such  security 
future.  As  discussed  above,  this 
requirement  is  reflected  in  paragraph  (c) 
of  the  General  Margin  Rules.  Pursuant  to 
Rule  403(b)(2)  under  the  Act,^" 
however,  a  self-regulatory  authority  may 
set  the  required  initial  or  maintenance 
margin  level  for  offsetting  positions 
involving  security  futures  and  related 
positions  at  a  level  lower  than  the  level 
that  would  apply  if  such  positions  were 
margined  separately  based  on  the 
aforementioned  20  percent  requirement, 
provided  the  rules  establishing  such 
lower  margin  levels  meet  the  criteria  set 
forth  in  section  7(c)(2)(B)  of  the  Act.^o 


That  Section  requires,  in  relevant  part, 
that: 

"(I)  The  margin  requirements  for  a  security 
futures  product  be  consistent  with  the  margin 
requirements  for  comparable  option  contracts 
traded  on  any  exchange  registered  pursuant 
to  section  6(a)  of  (the  Exchange  Act);  and 

(II)  biitial  and  maintenance  margin  levels 
for  a  security  futures  product  not  be  lower 
than  the  lowest  level  of  margin,  exclusive  of 
premium,  required  for  any  comparable 
option  contract  traded  on  any  exchange 
registered  pursuant  to  section  6(a)  of  (the 
Exchange  Act),  other  than  an  option  on  a 
security  future."  '° 

OneChicago  is  proposing  the  Margin 
Offset  Rule  pursuant  to,  and  in  reliance 
on.  Rule  403(b)(2)  under  the  Act.3> 
Without  the  margin  relief  afforded  by 
the  Margin  Offset  Rule,  security  futures 
intermediaries  would  be  required  to 
collect  margin  from  their  customers 
equal  to  20  percent  of  the  current 
market  value  of  the  security  futures  held 
on  behalf  of  such  customers, 
irrespective  of  whether  such  security 
futures  positions  are  hedged  or 
unhedged.  With  respect  to  option 
contracts  traded  on  securities 
exchanges,  the  Commission  has  , 

recognized  that  it  is  "appropriate  for  the 
SROs  to  recognize  the  hedged  nature  of 
certain  combined  options  strategies  and 
prescribe  margin  requirements  that 
better  reflect  the  risk  of  those 
strategies."  ^^  OneChicago  believes  that 
the  same  considerations  apply  in 
connection  with  the  determination  of 
margin  levels  for  offsetting  positions 
involving  security  futures  and  related 
positions.  If  margin  offsets  were  not 
available  with  respect  to  security 
futures,  the  customer  margin 
requirements  applicable  to  such 
instruments  would  effectively  be 
inconsistent  with,  and  more  onerous 
than,  the  margin  requirements  for 
comparable  option  contracts  traded  on 
securities  exchanges.  This  would  be 
contrary  to  the  statutory  objectives 
reflected  in  section  7(c)(2)(B)  of  the  Act. 

At  the  core  of  the  Margin  Offset  Rule 
will  be  the  table  of  offsets  attached  to 
the  Proposed  Rule  as  Schedule  A,  which 
describes  in  detail  the  margin  offsets 
available  with  respect  to  particular 
combinations  of  security  futures  and 
related  positions.  Such  Schedule  A  is 


"17  CFR  242.405(a). 
"17  CFR  1.17(c)(3). 


'« 17  CFR  242.406(a)  and  (b). 
"15U.S.C.  78Hg)(4)(B)(ii). 
^•15U.S.C  78101  )(3)(L). 

2M7  CFR  242.403(bKl). 
» 17  CFR  242.403(b)(2). 
»"15U.S.C78(cM2)(b). 


"17  CFR  242.403(b)(2). 

"  See  Securities  Exchange  Act  Release  Nos. 
41658  (July  27.  1999),  64  FR  42736  (Auguvt  5.  1999) 
(order  approving  SR-CBOE-97-67  amending  CBOE 
Rule  12.3);  42011  (October  14.  1999),  64  FR  57172 
(October  22, 1999)  (order  approving  SR-NYSE-99- 
03  amending  NYSE  Rule  431):  43581  (November  17. 
2000).  65  Fli  70854  (November  28.  2000)  (order 
approving  SR-NASD-2000-1 5  amending  NASD 
Rule  2520);  and  43582  (November  17.  2000),  65  FR 
71151  (November  29.  2000)  (order  approving  SR- 
Am«ix-09-27  amending  Amex  Rule  462). 
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substantively  identical  to  the  table  of 
offsets  included  in  the  Commission's 
release  on  Customer  Margin  Rules 
Relating  to  Secxuity  Futures  (the 
"Customer  Margin  Release").^^  While 
the  table  differs  in  certain  specified 
respects  from  similar  tables  in  effect  for 
exchange-traded  options,  the 
Commission  acknowledged  in  the 
Customer  Margin  Release  that  these 
limited  differences  are  warranted  by 
different  characteristics  of  the 
instruments  to  which  they  relate.  For 
the  reasons  set  forth  above,  OneChicago 
believes  that  the  Margin  Offset  Ride  is 
consistent  with  the  requirements  of  the 
Exchange  Act  and  the  rules  and 
regulations  thereimder  applicable  to 
OneChicago. 

(c)  Market  Maker  Exclusion.  Rule 
400(c){2)(v)  under  the  Act  ^*  permits  a 
national  securities  exchange  to  adopt 
rules  containing  specified  requirements 
for  secvuity  futures  dealers,  on  the  basis 
of  which  the  financial  relations  between 
security  futures  intermediaries,  on  the 
one  hand,  and  qualifying  security 
futures  dealers,  on  the  other  hand,  are 
excluded  fi'om  the  margin  requirements 
contained  in  the  Exchange  Act  Rules. 
Any  rules  so  adopted  by  an  exchange 
must  meet  the  criteria  set  forth  in 
section  7(c)(2)(B)  of  the  Act,  which  is 
reproduced  in  relevant  part  under  (b) 
above. 

OneChicago  is  proposing  the  Market 
Maker  Exclusion  pursuant  to,  and  in 
reliance  on.  Rule  400(c)(2)(v)  under  the 
Act.35  OneChicago  intends  to  select 
certain  of  its  members  to  serve  as  lead 
market  makers  in  accordance  with  Item 
VI.  of  its  Policies  and  Procedures  as  in 
effect  on  the  date  hereof.  From  time  to 
time,  OneChicago  may  adopt  other 
programs  pursuant  to  Rule  514  of  its 
Rulebook  under  which  members  may  be 
designated  as  market  makers  with 
respect  to  one  or  more  security  futures 
products  in  order  to  provide  liquidity 
and  orderliness  in  the  relevant  market 
or  markets.  A  significant  number  of 
those  members  will  likely  be  floor 
traders  or  floor  brokers  registered  with 
the  Commodity  Futures  Trading 
Commission  under  section  4f(a)(l)  of 
the  Commodity  Exchange  Act,  as 
amended,  or  dealers  registered  with  the 
Commission  under  section  15(b)  of  the 
Act.36  As  such,  they  will  not  qualify  as 
exempted  persons  within  the  meaning 
of  Rule  401(a)(9)  imder  the  Act.  3^ 
Without  the  Market  Maker  Exclusion, 


they  arguably  would  have  to  be  treated 
as  customers  for  purposes  of 
determining  margin  requirements,  even 
with  respect  to  their  proprietary  market 
making  activities.  This  would  be 
different  from  the  treatment  of  seciuity 
futiues  dealers  on  securities  exchanges 
under  section  7(c)(3)  of  the  Act.^s  and, 
therefore,  would  be  contrary  to  the 
statutory  objectives  reflected  in  section 
7(c)(2)(B)  of  the  Act.39 

The  Market  Maker  Exclusion  as 
proposed  reflects  all  of  the  criteria  and 
limitations  set  forth  in  Rule  400(c)(2)(v) 
under  the  Exchange  Act.*"  Specifically, 
as  contemplated  by  the  Customer 
Margin  Release,  the  Market  Maker 
Exclusion  specifies  the  circumstances 
under  which  a  Market  Maker  will  be 
considered  to  "hold  itself  out  as  being 
willing  to  buy  and  sell  security  futures 
for  its  own  account  on  a  regular  or 
continuous  basis." '•i  Under  the  Market 
Maker  Exclusion,  a  Market  Maker 
satisfies  this  condition  if  either  (i)  at 
least  sevenfy-five  percent  (75%)  of  its 
gross  revenue  on  an  annual  basis  is . 
derived  fitim  business  activities  or 
occupations  firom  trading  listed 
financial  derivatives  and  the 
instruments  underlying  those 
derivatives,  including  security  futures, 
stock  index  futures  and  options,  stock 
and  index  options,  stocks,  foreign 
currency  futiu-es  and  options,  foreign 
currencies,  interest  rate  futures  and 
options,  fixed  income  instruments  and 
commodity  futures  and  options  or  (ii) 
except  for  unusual  circumstances,  at 
least  fifty  percent  (50%)  of  its  trading 
activity  on  OneChicago  in  any  calendar 
quarter  is  in  classes  of  security  futures 
products  to  which  it  is  assigned  under 
a  market  making  program  adopted  by 
OneChicago  pursuant  to  Rule  514  of  its 
Rulebook. 

These  alternative  standards  proposed 
by  OneChicago  generally  follow 
examples  given  in  the  Customer  Margin 
Release.  With  respect  to  the  standard 
described  in  (i)  above,  the  Customer 
Margin  Release  provides  that  the  rules 
of  the  self-regulatory  organization  may 
"require  that  a  large  majority  of  [the 
Market  Maker's]  revenue  is  derived  from 
business  activities  or  occupations  from 
trading  listed  financial-based 
derivatives.  "*2  Given  the  composition  of 
the  pool  of  exchange  members  from 
which  OneChicago  will  select  Market 
Makers,  the  standard  proposed  by 
OneChicago  clarifies  that  such 


^3  Securities  Exchange  Act  Release  No.  46292 
(August  1,  2002).  67  FR  53146  (August  14.  2002). 
"  17  CFR  242.400(c)(2)(v). 
'» 17  CFR  242.400(c)(2)(v). 
"ISU.S.C  78o. 
"17CFR242.401(aM9), 


3»15U.S.C.  78g(c)(3). 
«15U.S.C78g(c)(2)(B). 
««>  17  CFR  242.4O0(c)(2)(v). 
««  Cf.  17  CFR  242.400(c)(2)(v)(B)(3). 
«2  See  Securities  Exchange  Act  Release  No.  46292 
(August  1.  2002).  67  FR  53146  (August  14,  2002). 


membeiss'  trading  activities  related  to 
the  cash  instruments  underlying  listed 
financial  derivatives  are  taken  into 
account  in  determining  gross  revenue. 
The  standard  described  in  (ii)  above 
corresponds  to  similar  requirements  for 
market  makers  on  several  U.S.  options 
markets.''^  Based  on  the  foregoing, 
OneChicago  believes  that  the  Market 
Maker  Exclusion  is  consistent  with  the 
requirements  of  the  Exchange  Act  and 
the  rules  and  regulations  thereunder 
applicable  to  OneChicago. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

OneChicago  does  not  believe  that  the 
Proposed  Rule  will  have  an  impact  on 
competition  because,  as  described  imder 
3  above,  (i)  the  (General  Margin  Rules  are 
based  on  the  standardized  margin 
procedures  developed  by  the  U.S. 
futures  exchanges'  Joint  Audit 
Committee  and  similar  rules  in  effect  for 
other  contract  markets,  (ii)  the  Margin 
Ofiiset  Rule  will  be  consistent  with 
similar  rules  in  effect  for  option 
contracts  traded  on  exchanges  registered 
pursuant  to  section  6(a)  of  the  Act'*'*  and 
(iii)  the  Market  Maker  Exclusion  ensures 
that  qualifying  security  futures  dealers 
on  OneChicago  are  subject  to  margin 
requirements  that  are  comparable  to 
those  traditionally  applicable  to  security 
futures  dealers  on  securities  exchanges. 
In  addition,  it  can  be  expected  that  other 
self-regulatory  organizations  that  will 
list  security  futures  products  will  adopt 
rules  that  are  substantially  similar  to  the 
Proposed  Rule. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

Comments  on  the  Proposed  Ride  have 
not  been  solicited. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  diis  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  as  amended;  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 


"  See  note  91  in  the  Customer  Margin  Release 
and  the  several  options  exchange  rules  referenced 
therein. 

*•  15  U.S.C  78t 
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IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concisming  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent'with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change,  as  amended,  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  fiHng  will  also  be 
available  for  inspection  and  copying  at 
the  principal  offices  of  the  Exchange. 
All  submissions  shoidd  refer  to  File  No. 
SR-OC-2002-01  and  should  be 
submitted  by  October  22,  2002. 

For  the  Ck>mmission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.** 

Mai:gai«t  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  02-24906  Filed  »-30-02:  8:45  am] 
HLUNG  CODE  801 0-«1-P 


SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  Disastw  «3444] 
Stat*  Of  Georgia 

Seminole  County  and  the  contiguous 
counties  of  Decatur,  Early  and  Miller  in 
the  State  of  Georgia;  Gadsden  and 
Jackson  Coimties  in  the  State  of  Florida; 
and  Houston  County  in  the  State  of 
Alabama  constitute  a  disaster  area  due 
to  damages  caused  by  severe  storms, 
flooding,  and  wind  damage  caused  by 
Tropical  Storm  Hanna  on  September  15, 
2002.  Applications  for  loans  for 
physical  damage  as  a  residt  of  this 
disaster  may  be  filed  imtil  the  close  of 
business  on  November  25,  2002  and  for 
economic  injury  until  the  close  of 
business  on  June  25,  2003  at  the  address 
listed  below  or  other  locally  announced 
locations: 
Small  Business  Administration,  Disaster  Area 

2  Office,  One  Baltimore  Place,  Suite  300, 

AUanta,  GA  30308. 

The  interest  rates  are: 


Percent 

For  Physical  Damage: 

Homeowners   wrth   credit  avail- 

abte  elsewtiere  

6.625 

Homeowners  without  credit  avail- 

able elsewhere  

3.312 

Businesses  with  credit  available 

eisewt>ere  

7.000 

Businesses  and  non-profit  orga- 

nizations without  credit  avait- 

at>le  elsewhere  

3.500 

Others  (inckiding  non-profit  orga- 

nizations) with  credit  available 

OlSOlnfiiVfO   ••<• •>•• •••• 

6.375 

For  Economic  Injury: 

Businesses   and   small    agricul- 

tural     cooperatives     without 

credit  available  elsewt>ere 

3.500 

«>  17  CFR  20O.3O-3(aMl2). 


The  number  assigned  to  this  disaster 
for  physical  damage  is  344411  for 
Georgia;  344511  for  Florida;  and  344611 
for  Alabama.  The  number  assigned  to 
this  disaster  for  economic  injury  is 
9R6000  for  Georgia;  9R6100  for  Florida; 
and  9R6200  for  Alabama. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 
Dated:  September  25,  2002. 

Hector  V.  Baneto, 

Administrator. 

[FR  Doc.  02-24854  Filed  9-30-02;  8:45  am] 
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SMALL  BUSINESS  ADMINISTRATION 

Infonnation  Quality  GukMinM 

AGENCY:  Small  Business  Administration. 
ACTION:  Notice  of  availability  of  final 
guidelines. 

RM  FURTHER  iNFORMATION  CONTACT:  Data 
Administrator,  Office  of  the  Chief 
Information  Officer,  (202)  205-6289. 
SUFPLBIENTARY  INFORMATION:  Pursuant 
to  the  Office  of  Management  and  Budget 
"Guidelines  for  Ensuring  and 
Maarimiring  the  QuaUty.  Objectivity, 
Utility,  and  Integrity  of  Information 
Disseminated  by  Feideral  Agencies." 
effective  January  3,  2002  ("OMB 
Guidelines").  SBA  has  issued  its  own 
information  quality  guidelines  and 
established  an  administrative 
mechanism  fcH:  affected  persons  to  seek 
and  obtain  correction  of  information 
maintained  and  disseminated  by  SBA 
that  does  not  comply  with  the  OMB 
Guidelines  or  SBA  Guidelines.  SBA's 
final  guidelines  are  available  to  the     . 
public  on  SBA's  Web  site  at  http:// 
www.sba.gov/about8ba/ 
infoqualityguideUnes.pdf,  or  by  calling 
SBA  Data  Administrator  at  (202)  205- 
6289,  or  writing  to  the  Office  of  the 
Chief  Information  Officer,  Data 
Administrator.  U.S.  Small  Business 


Administration,  409  Third  Street,  SW.. 
Suite  4000,  Washington,  DC  20416. 

Authority:  Section  515(a)  of  the  Treasury 
and  General  Government  Appropriations  Act 
for  FY  2001.  Public  Law  106-554;  Office  of 
Management  and  Budget  "Guidelines  for 
Ensuring  and  Maximizing  the  Quality, 
Objectivity,  Utility,  and  Integrity  of 
Information  Disseminated  by  Federal 
Agencies,"  effective  January  3,  2002, 67  FR 
8452  (Feb.  22,  2002). 

Dated:  September  25,  2002. 
La%rreiioe  E.  Barrett, 
Chief  Information  Officer. 
(FR  Doc,  02-24920  Filed  9-30-02;  8:45  am] 
MLLMGCOOe  MSS-OI-^ 


SOCIAL  SECURITY  AOMMISTRATION 

Agancy  Information  Collaction 
Actlvltiaa:  Propoaad  Raquaat  and 
Conunant  RaQuaat 

The  Social  Security  Administration 
(SSA)  publishes  a  list  of  information 
collection  packages  that  will  require 
clearance  by  the  Office  of  Management 
and  Budget  (OMB)  in  compliance  with 
Public  Law  104-13  effective  October  1, 
1995,  The  Paperwork  Reduction  Act  of 
1995.  The  information  collection 
packages  that  may  be  included  in  this 
notice  are  for  new  information 
collections,  revisions  to  OMB-approved 
information  collections  and  extensions 
(no  change)  of  OMB-approved 
infonnation  collections. 

SSA  is  soliciting  comments  on  the 
accuracy  of  the  agency's  burden 
estimate;  the  need  for  the  information; 
its  practical  utility;  ways  to  enhance  its 
quality,  utility  and  clarity;  and  on  ways 
to  minimize  burden  on  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
infonnation  technology.  Written 
comments  and  recommendations 
regarding  the  infonnation  collection(s) 
should  be  submitted  to  the  OMB  Desk 
Officer  and  the  SSA  Reports  Clearance 
Officer.  The  information  can  be  mailed 
and/or  faxed  to  the  individuab  at  the 
addresses  and  fax  niunbers  listed  below: 

(OMB).  Office  of  Management  and 
Budget,  Attn:  Desk  Officer  for  SSA, 
New  Executive  Office  Building,  Rocun 
10235.  725  17th  St.,  NW., 
Washington.  DC  20503,  Fax:  202- 
395-6974. 

(SSA),  Social  Seciuity  Administration, 
DCFAM.  Attn:  Reports  Clearance 
Officn,  1338  Annex  Building,  6401 
Security  Blvd.,  Baltimore,  MD  21235, 
Fax: 410-965-6400. 
L  The  infonnation  collections  listed 

below  are  pending  at  SSA  and  will  be 

submitted  to  OMB  within  60  days  from 
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the  date  of  this  notice.  ThCTefore,  your 
comments  should  be  submitted  to  SSA 
within  60  days  from  the  date  of  this 
publication.  You  can  obtain  copies  of 
the  collection  instnunents  by  calling  the 
SSA  Reports  Clearance  Officer  at  410- 
965-0454,  or  by  writing  to  the  address 
listed  above. 


1.  Black  Limg  Student  Statement 
Regarding  Resumption  of  School 
Attendance  and  Report  of  Black  Limg 
Student  Beneficiary  at  End  of  School 
Year— 0960-0314.  20  CFR  subpart  C 
410.370.  The  information  collected  on 
forms  SSA-2602  and  SSA-2613  is  used 
by  SSA  to  determine  whether  or  not  an 
entitled  student  beneficiary  will  resume 


(or  has  resumed)  full-time  school 
attendance  at  an  approved  educational 
institution.  If  so,  the  student  will  be 
continuously  entitled  to  benefits.  The 
respondents  are  children  of  disabled  or 
deceased  coal  miners  and  officials  of 
schools  they  attend. 

Type  of  Request:  Extension  of  an 
OMB-approved  information  collection. 


Numt)er  of  Respondents 

Frequency  of  Response  ....f. 

Average  Burden  Per  Response  (in  minutes) 
Estimated  Annual  Burden  (fiours)  


2.  Voluntary  Customer  Surveys  In 
Accordance  with  E.0. 12862  within  the 
Social  Security  Administration — 0960- 
0526.  These  voluntary  customer  surveys 
will  be  used  to  ascertain  customer 
satisfaction  with  the  Social  Security 
Administration  in  terms  of  timeliness, 
appropriateness,  access,  and  other 
measures  of  quality  service.  Surveys 
will  involve  individuals  that  are  the 
direct  or  indirect  beneficiaries  of  SSA 
services.  The  average  burden  per 
response  for  these  activities  is  estimated 
to  range  from  5  minutes  for  a  simple 
conunent  card  to  2  hours  for 
participation  in  a  focus  group. 

Type  of  Request:  Extension  of  an 
OMB-approved  information  collection. 

FY  2003  I 

Number  of  Respondents:  1,530,854. 

Frequency  of  Response:  1. 

Avemge  Burden  Per  Response:  Varies 
(5  minutes  to  2  hours). 

Estimated  Annual  Burden:  139,571 
Hours. 

FY  2004: 

Number  of  Respondents:  1,527,260. 
Frequency  of  Response:  1. 
Avemge  Burden  Per  Response:  Varies 
(5  minutes  to  2  hours). 
Estimated  Annual  Burden:  138,229. 

FY  2005: 

Number  of  Respondents:  1,529,990. 

Frequency  of  Response:  1 . 

Average  Burden  Per  Response:  Varies 
(5  minutes  to  2  hours). 

Estimated  Annual  Burden:  138,074. 

3.  Authorization  to  Disclose 

Information  to  Social  Security       

Administration— 0960-0623— 20  CFR 
subpart  O,  404.1512  and  subpart  I, 
416.912.  SSA  must  obtain  sufficient 
medical  evidence  to  make  eligibility 
determinations  for  the  Social  Security 
disability  benefits  and  supplemental 
security  income  (SSI)  payments.  For 
SSA  to  obtain  medical  evidence,  an 
applicant  must  authorize  his  or  her 


medical  source(s)  to  release  the 
information  to  SSA.  The  applicant  may 
use  one  of  the  forms  SSA-827,  SSA- 
8270P1  or  SSA-827  OP2  to  provide 
consent  for  the  release  of  information. 
Generally,  the  State  Disability 
Determination  Service  completes  the 
form(s)  based  on  information  provided 
by  the  applicant,  and  sends  the  form(s) 
to  the  designated  medical  source(s).  The 
respondents  are  applicants  for  Social 
Security  disability  benefits  and  SSI 
payments. 

Type  of  Request:  Revision  of  an  OMB- 
approved  information  collection. 
Number  of  Respondents:  3,853,928, 
Frequency  of  Response:  4. 
Avemge  Burden  Per  Response:  10 
minutes. 

Estimated  Annual  Butden:  2,569,285 
hours. 

4.  Application  for  Supplemental 
Security  Income— 0960-0444— 20  CFR 
subpart  C,  416.301-416.360.  Form  SSA- 
8001-F5  is  the  application  for  SSI 
payments.  The  information  collected  by 
SSA  is  used  to  determine  eligibility  for 
SSI  and  the  amount  of  benefits  payable. 
Type  of  Request:  Revision  of  an  OMB- 
approved  information  collection. 
Number  of  Respondents:  872,956. 
Frequency  of  Response:  1. 
Avemge  Burden  Per  Response:  15-18 
minutes. 

Estimated  Annual  Burden:  219,549 
hours. 

II.  The  information  collection  listed 
below  has  been  submitted  to  OMB  for 
clearance.  Your  comments  on  the 
information  collections  would  be  most 
useful  if  received  by  OMB  and  SSA 
within  30  days  from  the  date  of  this 
publication.  You  can  obtain  a  copy  of 
the  OMB  clearance  package  by  calling 
the  SSA  Reports  Clearance  Officer  at 
410-965-0454  or  by  writing  to  the 
address  listed  above. 

1.  Disability  Report-Adult— 0960- 
0579—20  CFR  subpart  O,  404.1512  and 
subpart  I,  416.912.  The  Social  Security 
Act  requires  claimants  to  furnish 


medical  and  other  evidence  to  prove 
they  are  disabled.  Applicants  for 
disability  benefits  will  complete  form 
SSA-3368.  The  information  will  be 
used,  in  conjunction  with  other 
evidence,  by  State  DDSs  to  develop 
medical  evidence,  to  assess  the  alleged 
disability,  and  to  make  a  disability 
determination.  The  respondents  are 
applicants  for  title  II  and  title  XVI 
disability  benefits. 

Type  of  Request:  Revision  of  an  OMB- 
approved  information  collection. 

Number  of  Respondents:  2,116,667. 

Frequency  of  Response:  1. 

Avemge  Burden  Per  Response:  60 
minutes. 

Estimated  annual  Burden:  2,116,667 
hours. 

2.  State  Contribution  Return— 0960- 
0041-20  CFR  subpart  M,  404.1237  and 
404.1249.  Information  collection  on 
form  SSA-3961  is  used  by  the  Social 
Security  Administration  (SSA)  to 
identify  and  account  for  all 
contributions  due  and  paid  under 
section  218  of  the  Social  Security  Act. 
The  respondents  are  State  Social 
Security  agencies  (one  agency  in  each 
state,  Puerto  Rico,  and  the  Virgin 
Islands)  and  each  of  approximately  65 
interstate  instnmientalities. 

Type  of  Request:  Extension  of  an 
OMB-approved  information  collection. 

Numoer  of  Respon  den  ts:117. 

Frequency  of  Response:  8.5. 

Avemge  Burden  Per  Response:  3 
minutes. 

Estimated  Annual  Burden:  50  hours. 

3.  Report  on  Individual  with  Mental 
Impairment— 0960-0058-20  CFR 
subpart  0, 404.1513.  and  subpart  I, 
416.913.  Information  collected  on  form 
SSA-824  is  used  by  the  Social  Security 
Administration  to  determine  the 
claimant's  medical  status  prior  to 
making  a  disability  determination.  The 
respondents  are  physicians,  medical 
directors,  medical  record  librarians  and 
other  health  professionals. 

Type  of  Request:  Extension  of  an 
OMB-approved  information  collection. 
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Number  of  Respondents:  50,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  36 
minutes. 

Estimated  Annual  Burden:  30,000 
hours. 

4.  Missing  and  Discrepant  Wage 
Reports  Letter  and  Questionnaire — 
0960-0432.  SSA  uses  the  information 
on  Forms  SSA-L93,  SSA-95  and  SSA- 
97  to  seciu'e  the  employer  information 
missing  frtim  its  records  (or  discrepant 
with  Internal  Revenue  Service  (IRS) 
records)  by  contacting  the  involved 
employers.  When  secured,  SSA  is  able 
to  properly  post  the  employee's  earnings 
records.  Compliance  by  employers  with 
SSA  requests  facilitates  proper  posting 
of  employees'  wage  records.  SSA  makes 
two  efforts  to  obtain  wage  information 
from  the  employer  before  the  case  is 
turned  over  to  the  IRS  for  penalty 
assessments.  The  respondents  are 
employers  with  missing  or  discrepant 
wage  reports. 

Type  of  Request:  Extension  of  an 
OKffl-approved  information  collection. 

Number  of  Respondents:  360,000. 

Frequency  of  Response:  1 . 

Avemge  Burden  Per  Response:  30 
minutes. 

Estimated  Annual  Burden:  180,000 
hours. 

5.  Employee  Verification  Service 
(EVS). 

Background 

Under  Internal  Revenue  Service 
regulations,  employers  are  required  to 
provide  wage  and  tax  data  to  SSA  using 
form  W-2,  Wage  and  Tax  Statement  or 
its  electronic  equivalent.  As  part  of  this 
process,  the  employer  must  furnish  the 
employee's  name  and  Social  Security 
Number  (SSN).  This  information  must 
match  SSA's  records  in  order  for  the 
employee's  wage  and  tax  data  to  be 
properly  posted  to  the  Earnings  Record. 
Information  that  is  incorrectly  provided 
to  the  Agency  must  be  corrected  by  the 
employer  using  an  amended  reporting 
form,  which  is  a  labor-intensive  and 
time-consimiing  process  for  both  SSA 
and  the  employer.  Therefore,  to  help 
ensure  that  employers  provide  accurate 
name  and  SSN  information  on  their 
wage  reports,  SSA  is  offering  the  EVS 
service  whereby  employers  can  verify, 
via  magnetic  tape,  cartridge,  diskette, 
paper,  and  telephone,  if  the  reported 
name  and  SSN  of  their  employee 
matches  SSA's  records. 

EVS  Collection 

SSA  will  use  the  information 
collected  through  the  EVS  to  verify  that 
the  employee  name  and  SSN 
information,  provided  by  employers, 
matches  SSA  records.  SSA  will  respond 


to  the  employer  informing  them  only  of 
matches  and  mismatches  of  submitted 
information.  Respondents  are  employers 
who  provide  wage  and  tax  data  to  SSA 
who  elect  to  use  EVS  to  verify  their 
employees'  names  and  SSNs. 

Type  of  Request:  New  information 
collection. 

Number  of  Respondents:  100,000. 

Frequency  of  Response:  5. 

Avemge  Burden  Per  Response:  10 
minutes. 

Estimated  Annual  Burden:  83,333 
hours. 

6.  20  CFR  part  422.527,  Private 
Printing  and  Modification  of  Prescribed 
Applications  and  Other  Forms — 0960- 
NEW.  SSA  uses  the  information 
required  by  this  regulation  to  process 
requests  from  a  person,  institution  or 
organization  (requesting  entities)  that 
want  to  reproduce,  duplicate,  or 
privately  print  any  SSA  application  or 
other  form  prescribed  by  SSA.  The 
requesting  entities  must  obtain  prior 
approval  frtim  SSA  and  make  their 
requests  in  writing,  providing  the 
required  information  set  forth  in  the 
regulation.  Respondents  are  the 
requesting  entities  that  want  to 
reproduce,  duplicate,  or  privately  print 
any  SSA  application  or  other  form. 

Type  of  Request:  New  information 
collection. 

Number  of  Respondents:  4. 

Frequency  of  Response:  1. 

Avemge  Burden  Per  Response:  8 
minutes. 

Estimated  Annual  Burden:  Vt.  hour. 

7.  Medical  Source  Statement  of 
Ability  To  Do  Work-Related  Activities 
(Physical),  Form  HA-1151;  Medical 
Source  Statement  of  Ability  To  Do 
Work-Related  Activities  (Mental),  Form 
HA-1152;  20  CFR  404.1513  and  20  CFR 
416.913-0960-NEW.  SSA's  Office  of 
Hearing  and  Appesds  (OHA)  uses  the 
HA-1151  (Physical)  and  its  companion 
form  HA-1152  (Mental)  to  collect 
information  that  Administrative  Law 
Judges  and  the  Appeals  Council  of  OHA 
require  to  determine  the  residual 
functional  capacity  (RFC)  of  individuals 
who  are  appealing  denied  claims  for 

.  benefits  based  on  disability.  RFC  must 
be  determined  to  decide  cases  that 
cannot  be  decided  based  on  ciurent 
work  activity  or  on  medical  facts  alone. 
Both  forms  are  completed  by  medical 
sources  that  provide  medical  reports 
based  either  on  existing  medical 
evidence  or  on  consultative 
examinations  conducted  for  the 
purposes  of  the  report.  Respondents  to 
these  forms  are  medical  sources  that 
provide  medical  reports. 


HA-llSl 

Type  of  Request:  New  information 
collection. 

Number  of  Respondents:  5,000. 

Frequency  of  Response:  20. 

Avemge  Burden  Per  Response:  15 
minutes. 

Estimated  Annual  Burden:  25,000 
hours. 

HA-1152 

Type  of  Request:  New  information 
collection. 

Number  of  Respondents:  5,000. 

Frequency  of  Response:  20. 

Avemge  Burden  Per  Response:  15 
minutes. 

Estimated  Annual  Burden:  25,000 
hours. 

Dated:  September  25.  2002. 
Elizabeth  A.  Davidson, 

Reports  Clearance  Officer,  Social  Security 

Administration. 

[FR  Doc.  02-24808  Filed  9-30-02;  8:45  am] 
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SOCIAL  SECURITY  ADMINISTRATION 

GukMiOM  for  Ensuring  and 
Maximizing  the  Quality,  Ob)actlvlty. 
Utility  and  Integrity  of  Information 
Dieeeminated  by  Federal  Agencies 

AGENCY:  Social  Security  Administration 

(SSA). 

ACTION:  Notice. 

SUMMARY:  This  notice  serves  to 
annoimce  the  availability  of  SSA's 
information  quality  guidelines  for 
ensuring  and  maximizing  the  quality, 
objectivity,  utility  and  integrity  of 
disseminated  information  and 
mechanisms  for  seeking  correction  of 
information.  These  guidelines  are 
required  by  section  515  of  the  Treasury 
and  General  Government 
Appropriations  Act  for  Fiscal  Year  2001. 
On  April  29,  2002  we  published  a  notice 
in  the  Federal  Register  announcing  that 
our  draft  guidelines  were  available  on 
our  Web  site,  and  asked  for  public 
comments  on  them.  This  notice  revises 
our  guidelines  in  response  to  the 
comments. 

EFFECTIVE  DATE:  This  notice  is  effective 
October  1,  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Brian  Greenberg,  Office  of  Research, 
Evaluation,  and  Statistics  by  telephone 
at  (410)  965-0131,  FAX  at  (410)  965- 
3308,  e-mail  at 

Brian.V.Greenberg@ssa.gov,  or  mail  at 
Mr.  Brian  Greenberg,  Office  of  Research, 
Evaluation,  and  Statistics,  Room  4-C-15 
^Operations,  6401  Security  Boulevard, 
Baltimore,  MD  21235-6401. 
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SUPPLEMENTARY  INFORMATION:  Section 
515  of  the  Treasury  and  General 
Government  Appropriations  Act  for 
Fiscal  Year  2001  (Pub.  L.  106-554) 
directs  the  Office  of  Management  and 
Budget  (OMB)  to  issue  government-wide 
guidelines  for  Federal  agencies  to 
ensure  and  maximi2e  the  quality, 
objectivity,  utility  and  integrity  of 
information  disseminated  by  Federal 
agencies.  In  response,  OMB  issued 
government-wide  guidelines  on 
February  22,  2002  (67  FR  8452),  as 
revised  on  March  4.  2002  (67  FR  9797), 
that  require  Federal  agencies  that  are 
subject  to  the  Paperwork  Reduction  Act 
(44  U.S.C.  chapter  35)  to  develop  and 
publish  their  own  information  quality 
guidelines  along  with  administrative 
mechanisms  to  adlow  persons  to  request 
correction  of  information. 

As  directed  by  OMB  (67  FR  8452), 
SSA  prepared  section  515  draft 
information  quality  guidelines  and 
related  material  and  made  them 
available  to  the  public  for  comment  on 
April  29,  2002  (67  FR  21009).  hi 
response  to  comments,  SSA  has  revised 
its  section  515  information  quality 
guidelines  and  mechanisms  for  seeking 
correction  of  information.  The  revised 
material  has  been  approved  by  OMB  as 
meeting  the  requirements  established  in 
the  ONffl  government-wide  guidelines. 

The  SSA  information  quality 
guidelines  and  related  inJFormation  are 
on  the  agency's  Web  site  at  http:// 
www.ssa.gov/515.  The  comments  that 
SSA  received  on  the  earlier  draft 
guidelines  along  with  those  draft  section 
515  giiidelines  and  related  material  are 
available  at  http://poIicy.ssa.gov/ 
redir2.nsf/chsed?OpenPage. 

The  SSA  received  comments  from  the 
Office  of  Management  and  Budget 
(OMB)  and  from  two  organizations  that 
are  concerned  with  regulatory  affairs. 
All  three  comment  packages  were 
generic  in  that  they  cut  across  all 
agencies  and  provided  general  guidance 
and  direction.  We  considered  all 
comments  received  and  discuss  the 
most  significant  ones  below. 

One  issue  addressed  in  all  comment 
packages  concerned  the  scope  of 
applicability  for  these  guidelines.  One 
organization  expressed  concern  that  the 
scope  of  agency  gxiidelines  was  too 
narrow,  and  another  organization 
expressed  concern  that  the  scope  of 
agency  guidelines  was  too  broad.  We 
reviewed  the  SSA  gmdelines  to  ensure 
that  they  are  consistent  with  the  intent 
and  scope  of  the  statute,  with  the  OMB 
government-wide  information  quality 
guidelines,  and  the  guidance  provided 
by  OMB.  In  response  to  an  OMB 
comment,  we  added  a  statement  noting 
that  SSA's  section  515  information 


quality  guidelines  conform  to  the 
guidance,  scope  of  applicability,  and 
intent  of  the  govenmient-wide  quality 
guidelines  issued  by  the  OMB.  We  also 
added  a  statement  noting  that  section 
515  guidelines  apply  to  information 
disseminated  on  or  after  October  1, 
2002. 

One  comment  suggested  that  each 
agency's  information  quality  guidelines 
state  that  agency  submissions  for 
information  collection  under  the 
Paperwork  Reduction  Act  will  include 
the  statement  that  data  to  be  collected 
shall  conform  to  section  515 
information  quality  guidelines  when 
appropriate.  We  added  a  statement  to 
the  SSA  guidelines  to  that  effect.  In 
response  to  another  comment,  we  added 
a  statement  establishing  criteria  for 
reproducibility  of  information  collected 
in  SSA  statistical  surveys. 

Several  comments  focused  on  our 
procedures  to  seek  correction  of 
information  imder  section  515.  In 
response  to  one  comment,  we  added  a 
statement  noting  that  these  procedures 
do  not  replace  other  established 
processes  for  challenges  to  disseminated 
information.  In  response  to  another 
comment,  we  will  request  that  persons 
seeking  correction  of  information  under 
section  515  indicate  how  they  are 
affected  by  the  allegedly  erroneous 
information.  We  also  provided  more 
details  about  the  appeals  process  and  set 
time  limits  for  SSA  to  respond  to  initial 
requests  and  appeals. 

Dated:  September  23,  2002. 
Paul  N.  Van  de  Water, 
Acting  Deputy  Commissioner  for  Policy. 
[FR  Doc.  02-24809  Filed  9-30-02;  8:45  am] 

BNJJNG  CODE  4191-02-P 


DEPARTMENT  OF  STATE 

[Public  Notice  4143] 

Bureau  of  Educational  and  Cultural 
Affairs,  Office  of  ttw  Executive 
Director,  Program  Review  Staff;  60-Day 
Notice  of  Proposed  Information 
Collection:  Form  DS-2038,  AppiicatkMi 
for  Certificate  of  Intematlonai 
Educational  Character;  OMB  Control 
Numlier  140&-0122 

action:  Notice. 

SUMMARY:  The  Department  of  State  is 
seeking  Office  of  Management  and 
Budget  (OMB)  approval  for  the 
information  collection  described  below. 
The  purpose  of  this  notice  is  to  allow  60 
days  for  public  conunent  in  the  Federal 
Register  preceding  submission  to  OMB. 
This  process  is  conducted  in  accordance 


with  the  Paperwork  Reduction  Act  of 
1995. 

The  follovdng  summarizes  the 
information  collection  proposal  to  be 
submitted  to  OMB: 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Originating  Office:  Bureau  of 
Educational  and  Cultural  Affairs  ECA- 
nP/EX/PR. 

Title  of  Information  Collection: 
Application  for  Certificate  of 
International  Educational  Character. 

Frequency:  Occasionally. 

Form  Number:  DS-2038. 

Respondents:  Members  of  the  public 
who  seek  a  certificate  for  audio-visual 
material. 

Estimated  Number  of  Respondents:  8. 

Average  Hours  Per  Response:  A. 

Total  Estimated  Burden:  24  hours. 

•  Public  comments  are  being  solicited 
to  permit  the  agency  to: 

•  Evaluate  whether  the  proposed 
information  collection  is  necessary  for 
the  proper  performance  of  the  functions 
of  the  agency. 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used. 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

•  Minimize  the  reporting  burden  on 
those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  technology. 
FOR  AOOmONAL  INFORMATION:  Public 
conmients,  or  requests  for  additional 
information,  regarding  the  collection 
listed  in  this  notice  should  be  directed 
to  Leslie  M.  Nolan,  U.S.  Department  of 
State,  Biu^au  of  Educational  and 
Cultural  Affairs,  301  4th  Street,  SW.. 
room  534,  Washington,  DC  20547,  who 
may  be  reached  on  202-205-9076. 

Dated:  July  9.  2002. 
James  D.  Whitten, 

Executive  Director,  Bureau  of  Educational 
and  Cultural  Affairs,  Department  of  State. 
[FR  Doc.  02-24807  Filed  9-30-02;  8:45  am) 
BNJJNG  CODE  4ne-05-P 


DEPARTMENT  OF  TRANSPORTATION 

Offica  of  ttw  Secretary 

Aviatkm  Procaadings,  Agreements 
FHad  During  the  Week  Ending 
SaplemtMr  20, 2002 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
imder  the  provisions  of  49  U.S.C.  412 
and  414.  Answers  may  be  filed  within 
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21  days  after  the  filing  of  the 
application. 

Docket  Number:  OST-2002-13424. 

Date  Filed:  September  20,  2002. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PTC23  EUR-SASC  0096 
dated  13  September  2002,  Europe-South 
Asian  Sul)Continent  Expedited 
Resolutions  rl-r6.  PTC23  EUR-SASC 
0097  dated  13  September  2002,  Europe- 
South  Asian  Subcontinent  Expedited 
Resolution  002bb  r-7.  Intended  effective 
date:  November  1.  2002/January  1,  2003. 

Dorothy  Y.  Beard, 

Federal  Register  Liaison. 

[FR  Doc.  02-24889  Filed  9-30-02;  8:45  am) 

BIUJNG  CODE  4910-62-P 


DEPARTMENT  OF  TRANSPORTATION 
Offica  of  the  Secretary 

Notica  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  RIed 
Under  Sutipart  B  (Formerly  Sulipart  Q) 
During  the  Weeic  Ending  September  20, 
2002 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  B 
(formerly  Subpart  Q)  of  the  Department 
of  Transportation's  Procedural 
Regulations  (See  14  CFR  301.201  et. 
seq.).  The  due  date  for  Answers, 
Conforming  Applications,  or  Motions  to 
Modify  Scope  are  set  forth  below  for 
each  application.  Following  the  Answer 
period  DOT  may  process  the  application 
by  expedited  procedures.  Such 
procedures  may  consist  of  the  adoption 
of  a  show-cause  order,  a  tentative  order, 
or  in  appropriate  cases  a  final  order 
without  further  proceedings. 

Docket  Number:  OST-1 997-3020. 

Date  Filed:  September  16,  2002. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  October  7,  2002. 

Description:  Application  of  United 
Air  Lines,  Inc.,  pursuant  to  49  U.S.C. 
41102,  41108, 14  CFR  part  302  and 
subpart  B,  requesting  renewal  and 
amendment  of  its  experimental 
certificate  of  public  convenience  and 
necessity  for  Route  246  (U.S.-People's 
Republic  of  China). 

Docket  Number:  OST-2002-13406. 

Date  Filed:  September  19,  2002. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  October  10,  2002. 

Description:  Application  of  Execujet 
Charter  AG,  pursuant  to  49  U.S.C.  41302 
and  subpart  B,  requesting  a  foreign  air 


carrier  permit  authorizing  charter  air 
transportation  of  persons,  property,  and 
mail  between  a  point  or  points  in 
Switzerland,  on  the  one  hand,  and  a 
point  or  points  in  the  United  States,  on 
the  other  hand,  either  directly  or  via 
intermediate  points  in  other  couintries, 
with  or  without  stopovers  and  beyond. 

Dorothy  Y.  Beard, 

Federal  Register  Uaison. 

[FR  Doc.  02-24888  Filed  9-30-02;  8:45  am) 

BIUJNG  CODE  4910-e2-P 


DEPARTMENT  OF  TRANSPORTATION 


Office  of  ttie  Secretary 

Report  implementing  OMB's 
Information  Dissemination  Quality 
Guldelines . 

agency:  Office  of  the  Secretary,  DOT. 
ACTION:  Final  guidelines. 

SUMMARY:  The  U.S.  Department  of 
Transportation  (DOT)  is  issuing 
guidelines  to  implement  section  515  of 
the  Treasury  and  General  Government 
Appropriations  Act  for  FY  2001  (Pub.  L. 
106-554).  The  Office  of  Management 
and  Budget  (OMB)  has  issued 
Govenmient-wide  guidelines  under 
Section  515  which  direct  each  Federal 
agency  to  establish  and  implement 
written  procedures  to  ensure  and 
maximize  the  quality,  utility,  objectivity 
and  integrity  of  the  information  that 
they  disseminate. 

DATES:  Effective  Date:  October  1,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vanester  M.  Williams,  Office  of  the 
Chief  Information  Officer,  OST, 
Department  of  Transportation;  202-366- 
1771  (not  a  toll-fi«e  call)  or  by  email  at 
vanester.williams@ost.dot.gov.  For 
specific  inquiries  on  the  Department's 
administrative  mechanisms  for  allowing 
persons  to  seek  correction  of 
information,  please  contact  Robert 
Ashby,  Office  of  the  General  Counsel, 
OST,  Department  of  Transportation; 
202-366-9310  (not  a  toll-free  call)  or  by 
e-mail  at  bob.ashby®ost.dot.gov.  For 
specific  inquiries  on  the  Department's 
statistical  guidelines,  please  contact  Dr. 
Patrick  Flanagan,  Bureau  of 
Transportation  Statistics,  Department  of 
Transportation;  202-366-4168  {not  a 
toll-&«e  call)  or  by  email  at 
pat.flanagan@bts.dot.gov. 

SUPPLEMENTARY  INFORMATION:  The 
Department's  information  quality 
guidelines  apply  to  a  wide  variety  of  its 
information  dissemination  activities  in 
order  to  meet  basic  information  quality 
standards  set  forth  by  Section  515. 
These  guidelines  provide  a  framework 


under  which  the  Department  will  allow 
affected  persons  an  opportunity  to  seek 
and  obtain  correction  of  information 
maintained  and  disseminated  by.  the 
Department  that  does  not  comply  with 
these  guidelines. 

The  written  procedures  established 
within  DOT'S  guidelines  apply  to  all 
organizational  components  of  the 
Department.  For  DOT  organizations  that 
require  additional  guidelines,  these 
organizations  vdll  implement 
corresponding  procedures  that  meet  the 
terms  of  these  Departmental  gmdelines. 
For  the  purposes  of  these  guidelines,  the 
term  "DOT  organizations"  refer  to: 

Office  of  the  Secretary  (OST) 
Bureau  of  Transportation  Statistics  (BTS) 
Office  of  tHe  Inspector  General  (OIG) 
Federal  Aviation  Administration  (FAA) 
Federal  Highway  Administration  (FHWA) 
Federal  Motor  Carrier  Safety  Administration 

(FMCSA) 
Federal  Railroad  Administration  (FRA) 
Federal  Transit  Administration  (FTA) 
Maritime  Administration  (MARAD) 
National  Highway  Traffic  Safety 

Administration  (NHTSA) 
Research  and  Special  Programs 

Administration  (RSPA) 
Saint  Lawrence  Seaway  Development 

Corporation  (SLSDC) 
Transportation  Administrative  Service  Center 

(TASC) 
Transportation  Security  Administration 

(TSA) 
United  States  Coast  Guard  (USCG) 

Public  Comments  and  DOTs  Responses 

In  response  to  its  May  1,  2002  posting 
of  draft  guidelines,  the  Department 
received  seven  substantive  comments 
from  members  of  the  public.  Responses 
to  these  comments  are  included  in  the 
Department's  final  guidelines. 

Availability  of  Final  Guidelines 

As  provided  in  OMB's  guidelines 
implementing  Section  515,  the 
Department  is  publishing  this  notice  of 
availability  of  its  final  quality  guidelines 
in  the  Federal  Register.  The  final 
guidelines  themselves  will  be  posted  on 
the  Department's  Dockets  Management 
System  (DMS)  Web  site  at  http:// 
dms.dot.gov  as  of  October  1,  2002  (OST- 
2002-11996).  The  Office  of  Dockets  and 
Media  Management  is  open  for 
examination  and  copying,  at  the 
following  address,  from  9  a.m.  to  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays:  Department  of  Transportation, 
TASC,  Office  of  Dockets  and  Media 
Management,  400  Seventh  Street.  SW., 
Room  PL-401,  Washington,  DC  20590- 
0001;  phone  number  (202)  366-9329; 
fax  number  (202)  493-2251. 
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Issued  in  Washington,  DC,  on  September 
25,  2002. 

Eugene  K.  Taylor,  )r.. 
Acting  CIO,  Department  of  Transportation. 
[FR  Doc.  02-24887  Filed  9-30-02:  8:45  am] 
MLLMG  COOE  4«10-83-P 


DEPARTMENT  OF 

Coast  Guard 

[USCG-2002-13436] 


THAI 


MSPORTATION 


National  Boating  Safaty  Activtties-. 
Funding  for  National  Nonprofit  Public 
Sarvica  Organizations 

agency:  Coast  Guard,  DOT. 
action:  Notice  of  availability. 

SUMMARY:  The  Coast  Guard  seeks 
applications  for  grants  and  cooperative 
agreements  from  national, 
nongovernmental,  nonprofit,  public 
service  organizations.  These  grants  and 
cooperative  agreements  would  be  used 
to  fund  projects  on  various  subjects 
promoting  boating  safety  on  the  national 
level.  This  notice  provides  information 
about  the  grant  and  cooperative 
agreement  application  process  and  some 
of  the  subjects  of  particular  interest  to 
the  Coast  Guard. 

DATES:  Application  packages  may  be 
obtained  on  or  after  October  9,  2002. 
Proposals  for  the  fiscal  year  2003  grant 
cycle  must  be  received  bcifore  4  p.m. 
eastern  time,  January  15,  2003. 
ADDRESSES:  Application  packages  may 
be  obtained  by  calling  the  Coast  Guard 
Infoline  at  800-368-5647.  Submit 
proposals  to:  Commandant  (G-OPB-1), 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street  SW.,  Room  3100, 
Washington,  DC  20593-0001.  This 
notice  is  available  from  the  Coast  Guard 
Infoline  and  on  the  Internet  at  http:// 
dms.dot.gov  or  at  the  Web  site  for  the 
Office  of  Boating  Safety  at  http:// 
www.uscgboating.org. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Vickie  Hartberger,  Office  of  Boating 
Safety.  U.S.  Coast  Guard  (G-OPB-1/ 
room  3100),  2100  Second  Street.  SW., 
Washington,  DC  20593-0001;  202-267- 
0974. 

SUPPLEMENTARY  INFORMATION:  Title  26, 
United  States  Code,  section  9504, 
establishes  the  Boat  Safety  Account  of 
the  Aquatic  Resources  Trust  Fund.  From 
this  trust  fund,  the  majority  of  funds  are 
allocated  to  the  States^,  and  up  to  5%  of 
these  funds  may  be  distributed  by  the 
Coast  Guard  for  grants  and  cooperative 
agreements  to  national,  nonprofit, 
public  service  organizations  for  national 
boating  safety  activities.  It  is  anticipated 
that  $2,950,000  will  be  available  for 


fiscal  year  2003.  Twenty-six  awards 
totaling  $2,950,000  were  made  in  fiscal 
year  2002  ranging  from  $6,820  to 
$450,000.  Nothing  in  this 
annoimcement  should  be  construed  as 
committing  the  Coast  Guard  to  dividing 
available  funds  among  qualified 
applicants  or  awarding  any  specified 
amount. 

It  is  anticipated  that  several  awards 
•will  be  made  by  the  Director  of 
Operations  Policy,  U.S.  Coast  Guard. 
Applicants  must  be  national, 
nongovernmental,  nonprofit,  public 
service  organizations  and  must  establish 
that  their  activities  are,  in  fact,  national 
in  scope.  An  application  package  may 
be  obtained  by  writing  or  calling  the 
point  of  contact  listed  in  ADDRESSES  on 
or  after  October  9.  2002.  The  application 
package  contains  all  necessary  forms,  an 
explanation  of  how  the  grant  program  is 
administered,  and  a  checklist  for 
submitting  a  grant  application.  Specific 
information  on  organization  eligibility, 
proposal  requirements,  award 
procedures,  and  financial 
administration  procedures  may  be 
obtained  by  contacting  the  person  listed 
in  FOR  FURTHER  INFORMATION  CONTACT. 

Prospective  grantees  may  propose  up 
to  a  five-year  grant  with  twelve-month 
(fiscal  year)  increments.  In  effect,  an 
award  would  be  made  for  the  first  year 
and  thereafter  renewal  is  optional.  Each 
annual  increment  would  not  be 
guaranteed.  Under  a  continuation 
(multi-year)  grant  type  of  award  the 
Coast  Guard  agrees  to  support  a  grant 
project  at  a  specific  level  of  effort  for  a 
specified  period  of  time,  with  a 
statement  of  intention  to  provide  certain 
additional  future  support,  provided 
funds  become  available,  the  achieved 
resiilts  warrant  further  support,  and  are 
in  support  of  the  needs  of  the 
government.  Award  of  continuation 
grants  will  be  made  on  a  strict  case-by- 
case  basis  to  assist  planning  certain 
large  scale  projects  and  ensure 
continuity.  Procedures  also  provide  for 
awarding  noncompetitive  grants  or 
cooperative  agreements  on  a  case-by- 
case  basis.  This  authority  is  judiciously 
used  to  fund  recurring  annual  projects 
or  events  which  can  only  be  carried  out 
by  one  organization,  and  projects  that 
present  targets  of  opportunity  for  timely 
action  on  new  or  emerging  program 
requirements  or  issues. 

The  following  list  includes  items  of 
specific  interest  to  the  Coast  Guard, 
however,  potential  applicants  should 
not  be  constrained  by  the  list.  We 
welcome  any  initiative  that  supports  the 
organizational  objectives  of  the 
Recreational  Boating  Safety  Program  to 
save  lives,  reduce  the  number  of  boating 
accidents,  injuries  and  property  damage. 


and  lower  associated  health  care  costs. 
We  have  a  high  interest  in  initiatives 
that  focus  on  recreational  anglers, 
canoeists,  kayakers,  and/or  personal 
watercraft  operators.  Some  project  areas 
of  continuing  and  particular  interest  for 
grant  funding  include  the  following: 


1.  Develop  and  Conduct  a  National 
Annual  Safe  Boating  Campaign 

The  Coast  Guard  seeks  a  grantee  to 
develop  and  conduct  the  year  2004 
National  Annual  Safe  Boating  Campaign 
that  targets  specific  boater  market 
segments  and  recreational  boating  safety 
topics.  This  year-round  campaign  must 
support  the  organizational  objectives  of 
the  Recreational  Boating  Safety 
Program,  as  well  as  support  the 
nationwide  grassroots  activity  of  the 
many  volunteer  groups  who  coordinate 
local  media  events,  education  programs, 
and  public  awareness  activities.  Tbe 
major  focus  of  the  campaign  will  be  to 
affect  the  behavior  of  all  boaters  with 
special  emphasis  on  paddlers,  hunters 
and  anglers,  and  users  of  personal 
watercraft.  A  significant  emphasis  on 
safety  and  security  issues  and  the 
dangers  of  carbon  monoxide,  as  well  as  - 
boating  under  the  influence  of  alcohol 
and/or  drugs,  should  be  within  the 
context  of  the  campaign.  Efforts  will 
also  be  coordinated,  year-round,  with 
other  national  transportation  safety 
activities  and  special  media  events. 
Point  of  Contact:  Ms.  Jo  Calkin.  202- 
267-0994. 

2.  Develop  and  Conduct  a  National 
Recreational  Boating  Safety  Outreach 
and  Awareness  Conference 

The  Coast  Guard  seeks  a  grantee  to 
plan,  implement,  and  conduct  a 
National  Recreational  Boating  Safety 
Outreach  and  Awareness  Conference 
that  supports  the  organizational 
objectives  of  the  Recreational  Boating 
Safety  Program.  The  overall  conference 
focus  should  have  promotional 
strategies  which  address  the  following 
specific  targeted  audiences:  paddlers, 
anglers  and  hunters,  and  personal 
watercraft  users.  A  significant  emphasis 
on  the  dangers  of  carbon  monoxide, 
propeller  strikes  and  off-throttle  steering 
of  personal  watercraft  should  be  within 
the  context  of  the  conference.  Point  of 
Contact:  Ms.  Jo  Calkin,  202-267-0994. 

3.  State/Federal/Boating  Organizations 
Cooperative  Partnering  Efforts 

The  Coast  Guard  seeks  a  grantee  to 
provide  programs  to  encourage  greater 
participation  and  uniformity  in  boating 
safety  efforts.  Applicants  would  provide 
a  forum  to  encourage  greater  uniformity 
of  boating  laws  and  regulations, 
reciprocity  among  jurisdictions,  and 
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closer  cooperation  and  assistance  in 
developing,  administering,  and 
enforcing  Federal  and  State  laws  and 
regulations  pertaining  to  boating  safety. 
Point  of  Contact  Mr.  John  Malatak,  202- 
267-6286. 

4.  Voluntary  Standards  Development 
Support 

The  Coast  Guard  seeks  a  grantee  to 
carry  out  a  program  to  encoiurage  active 
participation  by  members  of  the  public 
and  other  qualified  persons  in  the 
development  of  technically  soimd 
voluntary  safety  standards  for  boats  and 
associated  equipment.  Point  of  Contact: 
Mr.  Peter  Eikenberry,  202-267-6984. 

5.  Develop  and  Conduct  Boating 
Accident  Seminars 

The  Coast  Giuud  seeks  a  grantee  to 
develop,  provide  instructional  material, 
and  conduct  training  courses 
nationwide  for  boating  accident 
investigators,  includii^  three  courses  at 
the  U.S.  Coast  Guard  Reserve  Training 
Center  in  Yorktown,  Virginia.  Point  of 
Contact:  Mr.  Rick  Gipe,  202-267-0985. 

6.  National  Estimate  of  Personal 
Flotation  Devices  (PFDs)  Wear  Rate 

The  Coast  Guard  seeks  a  grantee  to 
develop  a  statistically  valid  national 
estimate  and  evaluation  of  wear  rates  of 
PFDs  by  recreational  boaters.  Wear  rate 
should  be  determined  by  actual 
observation  of  boaters  rather  than  other 
means  such  as  surveys.  Point  of  Contact: 
Mr.  Peter  Eikenberry,  202-267-6894. 

7.  Flare  Disposal  Program 

The  Coast  Guard  seeks  a  grantee  to 
develop  a  national  program  for  the 
disposal  of  flares  and  pyrotechnic 
devices  required  to  be  carried  aboard 
recreational  boats  that  have  surpassed 
their  expiration  date.  The  grantee 
should  thoroughly  analyze  the  problem 
associated  with  the  disposal  of  flares 
and  pyrotechnics  as  hazardous  waste, 
review  current  methods  recommended 
for  their  disposal  and  the  effectiveness 
of  each  method,  and  develop  a  plan  for 
their  disposal  that  can  be  implemented 
on  a  nationwide  hasis.  Point  of  Contact: 
Mr.  Richard  Kanehl,  202-267-0976. 

8.  Personal  Watercraft  Accident 
Analjrsis 

The  Coast  Guard  seeks  a  grantee  to 
research  and  analyze  personal 
watercraft  accidents  attributable  to  lack 
of  off-throttle  steering,  develop  a  valid 
statistical  baseline,  and  formulate  a 
method  to  discern  and  monitor  future 
accident  trends.  Grantee  shall  use  State 
data  from  the  Boating  Accident  Report 
System.  Point  of  Contact:  Mr.  Gary 
Larimer,  202-267-0986. 


9.  Boating  Risk  Analjrsis  Information 
Systran  tBRAINS) 

The  Coast  Guard  seeks  a  grantee  to 
enhance  the  functionality  and  update 
the  accident  report  data  used  in  the 
Boating  Risk  Analysis  Information 
System  (BRAINS)  software  application. 
BRAINS  enables  analysts  to  isolate  the 
specific  effect  of  one  accident  report 
variable  or  a  group  of  variables  (i.e., 
alcohol  use,  type  of  boat,  PFD  wear)  on 
the  outcome  of  an  accident  scenario. 
BRAINS  serves  as  a  decision  support 
system  using  data  captured  by  the 
BARD  system  and  is  a  valuable  tool  to 
better  target  accident  prevention  efforts. 
A  BRAINS-Web  site  enables  customers 
to  use  an  Internet  version  or  download 
a  full-blown  version  of  the  software.  In 
addition  to  updating  the  accident  report 
data  used  in  BRAINS,  the  grantee  shall 
improve  the  functionality  of  the 
application  in  a  Windows  environment 
as  well  as  the  charting  and  reporting 
capabilities.  Point  of  Contact:  Mr.  Bruce 
Schmidt,  202-267-0955. 

10.  Recreational  Boating  Study/Survey 
Analysis 

The  Coast  Guard  seeks  a  grantee  to 
research  and  analyze  past,  current,  and 
ongoing  recreational  boating  studies/ 
surveys/data  collection  efforts 
conducted  by  national  organizations, 
universities.  Federal  and  State  agencies, 
and  others.  The  results  are  to  be 
cataloged  in  a  master  bibliography  with 
a  brief  synopsis  of  each  study/survey 
and  indexed  by  topic  and  by  entity 
conducting  the  study/survey.  This 
information  will  then  be  used  to 
determine  deficiencies  in  recreational 
boating  research,  to  identify 
opportimities  for  collective  planning  for 
futxue  surveys/studies/data  collection 
initiatives,  and  to  strive  to  create 
tmiform  definitions  for  boating-related 
terms  and  concepts.  This  effort  should 
utilize  a  task  force  in  partnership  with 
key  stakeholder  groups  and  the 
academic  community.  Point  of  Contact: 
Mr.  Bruce  Schmidt,  202-267-0955. 

Potential  grantees  should  focus  on 
partnership,  i.e.,  exploring  other 
sources,  linkages,  in-kind  contributions, 
cost  sharing,  and  partnering  with  other 
organizations  or  corporations.  We 
encourage  proposals  addressing  other 
boating  safety  concerns. 

The  Boating  Safety  Financial  Assistance 
Program  is  listed  in  section  20.005  of  the 
Catalog  of  Federal  Domestic  Assistance. 

Dated:  September  25,  2002. 
Hanrey  E.  Johnson, 

Rear  Admiral,  U.S.  Coast  Guard,  Director  of 
Operations  Policy. 

[FR  Doc.  02-24939  Filed  9-30-02;  8:45  am] 
BMlUNG  COOE  4S10-1S-P 


DEPARTMENT  OF  TRANSPORTATION 
Fadaral  AviatkHi  Admlnlatration 

[Summary  NoUca  No.  PE-2002-56] 

Patitiona  for  Examptlon;  Summary  of 
Patitlona  Racatvad 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  part  11  of  Title  14,  Code 
of  Federal  Regulations  (14  CFR).  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  14  CFR.  The  purpose  of 
this  notice  is  to  improve  the  public's 
awareness  of,  and  participation  in,  this 
aspect  of  FAA's  regulatory  activities. 
Neither  publication  of  this  notice  nor 
the  inclusion  or  omission  of  information 
in  the  summary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  October  21,  2002. 
ADDRESSES:  Send  comments  on  any 
petition  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  Plaza  401,  400 
Seventh  Street.  SW.,  Washington,  DC 
20590-0001.  You  must  identify  the 
docket  number  FAA-200X-XXXXX  at 
the  beginning  of  your  comments.  If  you 
wish  to  receive  confirmation  that  FAA 
received  your  comments,  include  a  self- 
addressed,  stamped  postcard. 

You  may  also  submit  comments 
through  the  Internet  to  http:// 
dms.dot.gov.  You  may  review  the  public 
docket  containing  the  petition,  any     • 
comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Dockets  Office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 
of  the  NASSIF  Building  at  the 
Department  of  Transportation  at  the 
above  address.  Also,  you  may  review 
public  dockets  on  the  Internet  at  http:/ 
/dms.dot.gov. 

FOR  FURTHER  INFORMATION  COffTACT: 
Sandy  Buchanan-Sumter!  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591. 
Tel.  (202)  267-7271. 

This  notice  is  published  pursuant  to 
14  CFR  11.85  and  11.91. 
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Issued  in  Washington,  DC,  on  September 
26,  2002. 
Donald  P.  Byrne, 
Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Exemption 

Docket  No.:  FAA-2002-12681. 

Petitioner:  U.S.  Flight  Academy 
International,  Inc. 

Section  of  14  CFR  Affected:  14  CFR  119.33. 

Description  of  Relief  Sought:  To  permit  Mr. 
Jarle  Boe  to  conduct  commercial  passenger  or 
cargo  operations  for  compensation  or  hire 
under  part  135  without  being  a  U.S.  citizen. 

Docket  No.:  FAA-2002-12855. 

Petitioner:  Grant  Aviation.  Inc. 

Section  of  14  CFR' Affected:  14  CFR 
135.203(a)(2). 

Description  of  Relief  Sought:  To  permit 
Grant  Aviation  to  operate  night  flights  under 
the  visual  flight  rules  minimum  altitude 
restrictions  for  nonmountainous  terrain  for 
flights  between  Emmonak  Airport  and 
Alakanuk,  Sheldon  Point,  and  Kotlik 
Airports  in  the  State  of  Alaska. 

Docket  No.:  FAA-2002-12437. 

Petitioner:  Mr.  Larry  Nicoludis. 

Section  of  14  CFR  Affected:  14  CFR 
121.333(c)(3). 

Description  of  Relief  Sought:  To  permit  Mr. 
Larry  Nicoludis.  while  ojjerating  between 
flight  levels  250  and  410.  to  have  his  oxygen 
mask  out  of  its  storage  container,  properly 
fitted,  connected  and  on.  and  resting  in  his 
lap.  in  hand,  ready  for  use  in  less  than  3 
seconds. 

(FR  Doc.  02-24934  Filed  9-30-02;  8:45  am) 

BIUJNQ  COOE  4910-13-4> 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Notice  No.  PE-2002-58] 

PetKions  for  Exemption;  Summary  of 
Petitions  Received 

agency:  Federal  Aviation 
Administration  (FAA),  EKDT. 
action:  Notice  of  petition  for  exemption 
received. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption,  part  11  of  Title  14,  Code 
of  Federal  Regulations  (14  CFR),  this 
notice  contains  a  summary  of  a  certain 
petition  seeking  relief  from  specified 
requirements  of  14  CFR.  The  purpose  of 
this  notice  is  to  improve  the  public's 
awareness  of,  and  participation  in,  this 
aspect  of  FAA's  regulatory  activities. 
Neither  publication  of  this  notice  nor 
the  inclusion  or  omission  of  information 
in  the  summary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 


number  involved  and  must  be  received 
on  or  before  October  21,  2002. 

ADDRESSES:  Send  comments  on  the 
petition  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  Plaza  401,  400 
Seventh  Street,  SW.,  Washington.  DC 
20590-0001.  You  must  identify  the 
docket  niunber  FAA-2002-13368  at  the 
beginning  of  your  comments.  If  you 
wish  to  receive  confirmation  that  the 
FAA  received  your  comments,  include  a 
self-addressed,  stamped  postcard. 
You  may  also  submit  comments 
through  the  Internet  to  http:// 
dms.dot.gov.  You  may  review  the  public 
docket  containing  the  petition,  any 
comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Dockets  Office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 
of  the  NASSIF  Building  at  the 
Department  of  Transportation  at  the 
above  address.  Also,  you  may  review 
public  dockets  on  the  Internet  at  http:/ 
/dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Pat 

Siegrist  (425-227-2126),  Transport 
Airplane  Directorate  (ANM-113), 
Federal  Aviation  Administration,  1601 
Lind  Ave  SW.,  Renton,  WA  98055- 
4056;  or  Vanessa  Wilkins  (202-267- 
8029),  Office  of  Rulemaking  (ARM-1), 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591. 

This  notice  is.  published  pursuant  to 
14  CFR  11.85  and  11.91. 

Issued  in  Washington,  DC,  on  September 
26,  2002. 
Donald  P.  Byrne, 

Assistan  t  Chief  Counsel  for  Regulations. 

Petitions  for  Exemption 

Docket  No.:  FAA-2002-13368. 

Petitioner:  Lufthansa  Technik. 

Section  of  14  CFR  Affected:  14  CFR 
25.785(j). 

Description  of  Relief  Sought:  Petitioner 
requests  exemption  from  that  portion  of  14 
CFR  25.785(j)  which  requires  a  firm 
handhold  along  each  aisle  to  enable  persons 
to  steady  themselves  while  using  the  aisles 
in  moderately  rough  air.  The  petitioner 
requests  this  exemption  for  the  Boeing  Model 
737-800  airplane,  equipped  with  an 
executive  interior,  to  be  used  in  private,  not 
for  hire,  operation. 

(FR  Doc.  02-24935  Filed  9-30-02:  8:45  am) 

■LUNG  COOE  4910-1»-P 


DEPARTiyiENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[U.S.  DOT  Docket  Number  NHTSA-2002- 
13387] 

Reports,  Forms,  and  Record  Keeping 
Requirements 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 
ACTION:  Request  for  public  comment  on 
proposed  collection  of  information. 

SUMMARY:  Before  a  Federal  agency  can 
collect  certain  information  fi-om  the 
public,  it  must  receive  approval  fi-om 
the  Office  of  Management  and  Budget 
(OMB).  Under  procedures  established 
by  the  Paperwork  Reduction  Act  of 
1995,  before  seeking  OMB  approval. 
Federal  agencies  must  solicit  public 
comment  on  proposed  collections  of 
information,  including  extensions  and 
reinstatement  of  previously  approved 
collections. 

This  document  describes  one 
collection  of  information  for  which 
NHTSA  intends  to  seek  OMB  approval. 
DATES:  Comments  must  be  received  on 
or  before  December  2,  2002. 
ADDRESSES:  Comments  must  refer  to  the 
docket  notice  nimibers  cited  at  the 
beginning  of  this  notice  and  be 
submitted  to  Docket  Management,  Room 
PL-^01,  400  Seventh  Street,  SW.. 
Washington,  DC  20590.  Please  identify 
the  proposed  collection  of  information 
for  which  a  comment  is  provided,  by 
referencing  its  OMB  clearance  number. 
It  is  requested,  but  not  required,  that  2 
copies  of  the  comment  be  provided.  The 
Docket  Section  is  open  on  weekdays 
bom  10  a.m.  to  5  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Luke  Loy,  Office  of  Safety  Assiu-ance, 
(NVS-233),  Room  6115. 400  Seventh 
Street,  SW.,  Washington,  DC  20590.  Mr. 
Loy's  telephone  niunber  is  (202)  366- 
5308.  Please  identify  the  relevant 
collection  of  information  by  referring  to 
it»  OMB  Control  Number. 
SUPPLEMENTARY  INFORMATION:  Under  the 
Paperwork  Reduction  Act  of  1995, 
before  an  agency  submits  a  proposed 
collection  of  information  to  OMB  for 
approval,  it  must  first  publish  a 
document  in  the  Federal  Register 
providing  a  60-day  comment  period  and 
otherwise  consult  with  members  of  the 
public  and  affected  agencies  concerning 
each  proposed  collection  of  information. 
The  OMB  has  promulgated  regulations 
describing  what  must  be  included  in 
such  a  dociunent.  Under  OMB's 
regulation  (at  5  CFR  1320.8(d).  an 
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agency  must  ask  for  public  comment  on 
the  following: 

(i)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  fimctions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(ii)  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(iii)  How  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected; 

(iv)  How  to  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.  permitting 
electronic  submission  of  responses. 

In  compliance  with  these 
requirements,  NHTSA  asks  for  public 
conunents  on  the  following  proposed 
collections  of  information: 

Title:  Motor  Vehicle  Information. 

Type  of  Request:  Extension^  of  a 
currently  approved  collection. 

OMB  Control  Number:  2127-0002. 

Affected  Public:  Those  business  or 
persons  requesting  to  import  motor 
vehicle  into  the  United  States. 

Abstract:  The  National  Highway 
Traffic  Safety  Administration's 
(NHTSA's)  statute  at  49  U.S.C. 
Subchapter  HI  Importing  Noncomplying 
Motor  Vehicles  and  Equipment  (49 
U.S.C.  section  30141  et  seq.)  requires 
that  a  motor  vehicle  which  does  not 
conform  to  applicable  Federal  Motor 
vehicle  Safe^  Standards  (FMVSS)  be 
refused  admission  into  the  United 
States.  NHTSA  may  authorize 
importation  of  nonconforming  vehicles 
upon  specified  terms  and  conditions  to 
insure  that  any  such  vehicle  or 
equipment  will  be  brought  into 
conformity  with  all  applicable  FMVSS 
or  will  be  exported  out  of  or  abandoned 
to  the  United  States  at  no  cost. 

Estimated  Annual  Burden:  77,500. 

Delmas  Maxwell  Johnson, 

Associate  Administrator  for  Administration. 
[FR  Doc.  02-24890  Filed  9-30-02;  8:45  am] 

BKUNQ  COOE  4910-S9-f> 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safaty 
Administration 

[Docicet  No.  NHTSA-2002-13433] 

Reports,  Forms,  and  Record  Kasping 
Requirements 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA). 
Department  of  Transportation. 
ACTION:  Request  for  public  comment  on 
proposed  extension  of  existing 
collection  of  information. 

SUMMARY:  Before  a  Federal  agency  can 
collect  certain  information  from  the 
public,  it  must  receive  approval  from 
the  Office  of  Management  and  Budget 
(OMB).  Under  procedtires  established 
by  the  Paperwork  Reduction  Act  of 
1995,  before  seeking  OMB  approval. 
Federal  agencies  must  solicit  public 
comment  on  proposed  collections  of 
information,  including  extensions  and 
reinstatement  of  previously  approved 
collections. 

This  document  describes  one 
collection  of  information  for  which 
NHTSA  intends  to  seek  OMB  approval. 
DATES:  Comments  must  be  received  on 
or  before  December  2,  2002. 
ADDRESSES:  Comments  must  refer  to  the 
docket  notice  numbers  cited  at  the 
beginning  of  this  notice  and  be 
submitted  to  Docket  Management,  Room 
PL-401.  400  Seventh  Street.  SW.. 
Washington,  DC  20590.  Please  identify 
the  proposed  collection  of  information 
for  which  a  comment  is  provided,  by 
referencing  its  OMB  clearance  Nimiber. 
It  is  requested,  but  not  required,  that  2 
copies  of  the  conunent  be  provided.  The 
Docket  Section  is  open  on  weekdays 
from  10  a.m.  to  5  p.m.  -^ 

FOR  FURTHER  INFORMATION  CONTACT: 
Complete  copies  of  each  request  for 
collection  of  information  may  be 
obtained  at  no  charge  from  Sharon 
Vaughn-Fair,  NHTSA  400  Seventh 
Street,  SW.,  Room  5219,  NCC113. 
Washington,  DC  20590.  Mrs.  Vaughn- 
Fair's  telephone  number  is  (202)  366- 
1834.  Please  identify  the  relevant 
collection  of  information  by  referring  to 
its  OMB  Control  Number. 
SUPPI.EMENTARY  INFORMATION:  Under  the 
Paperwork  Reduction  Act  of  1995, 
.  before  an  agency  submits  a  proposed 
collection  of  information  to  OMB  for 
approval,  it  must  first  publish  a 
dociunent  in  the  Federal  Register 
providing  a  60-day  conunent  period  and 
otherwise  consult  with  membiers  of  the 
public  and  affected  agencies  concerning 
each  proposed  collection  of  information. 
The  OMB  has  promtilgated  regulations 


describing  what  must  be  included  in 
such  a  document.  Under  OMB's 
regulation  (at  5  CFR  1320.8(d),  an 
agency  must  ask  for  public  comment  on 
the  following: 

(i)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(ii)  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(iii)  How  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected; 

(iv)  How  to  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  the  use 
of  appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.  permitting 
electronic  submission  of  responses. 

In  compliance  with  these 
requirements.  NHTSA  asks  for  public 
comments  on  the  following  proposed 
collections  of  information: 

Title:  Designation  of  Agent. 

OMB  Control  Number:  2127-0040. 

Affected  Public:  Business. 

Fonn  Number:  This  collection  of 
information  uses  no  standards  forms. 

Requested  Expiration  Date  of 
Approval:  Three  years  bom  date  of 
approval. 

Abstract:  The  U.S.  agent  is  used  to 
advise  foreign  manufactiu^rs  of  safety 
related  defects  where  laws  vary  from 
country  to  country.  In  turn,  the 
manufacturer  can  notify  U.S.  purchasers 
and  correct  the  defect. 

Summary  of  the  Collection  of 
Information:  This  collection  of 
information  applies  to  motor  vehicle 
and  motor  vehicle  equipment 
manufacturers  located  outside  of  the 
United  States  (foreign  manufacturers). 
Every  manufacturer  offering  a  motor 
vehicle  or  item  of  motor  vehicle 
equipment  for  importation  into  the 
United  States  is  statutorily  required  to 
designate  in  writing  an  agent  upon 
whom  service  of  all  administrative  and 
judicial  processes,  notices,  orders, 
decisions  and  requirements  may  be 
made  for  and  on  behalf  of  the 
manufactiuer.  (49  U.S.C.  30164)  These 
designation&are  required  to  be  filed 
with  NHTSA. 

Description  of  the  Need  for  the 
Information  and  Proposed  Use  of  the 
Information:  NHTSA  needs  this 
information  in  case  it  needs  to  advise  a 
foreign  manufacturer  of  a  safety  related 
defect  in  its  products  so  that  the 
manufacturer  can,  in  turn,  notify 
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purchasers  and  correct  the  defeat.  This 
information  also  enables  NHTSA  to 
serve  a  foreign  manufacturer  with  all 
administrative  and  judicial  processes, 
notices,  orders,  decisions  and 
requirements. 

Estimates  of  the  Total  Annual 
Reporting  and  Recordkeeping  Burden 
Resulting  Fmm  the  Collection  of 
Information:  NHTSA  estimates  that  the 
number  of  respondents  per  year  is  70. 
Each  respondent  provides  the 
information  once.  NHTSA  estimates  it 
takes  one  hour  to  write  the  letter  to 
NHTSA  providing  the  information.  The 
estimated  total  burden  on  all 
respondents  for  this  standard  is  70 
hours  per  year. 

Based  on  an  assumed  clerical  cost  of 
$20.00  per  hour,  it  costs  each 
manufacturer  $20.00  to  write  the  letter, 
and  postage  (on  the  average  from  a 
foreign  country)  of  approximately  $1.00 
per  letter.  Thus,  each  response  costs  the 
manufacturer  a  total  of  $21.00.  Since 
NHTSA  estimates  the  number  of 
respondents  per  year  is  70,  the  total  cost 
on  all  respondents  per  year  is 
approximately  $1,470.00. 

There  are  no  recordkeeping  costs  to 
the  manufacturers. 

Comments  are  invited  on:  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Department's  estimate  of  the  burden 
of  the  proposed  information  collection; 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Issued  on:  September  26,  2002. 
Heidi  L.  Coleman, 

Assistant  Chief  Counsel  for  Traffic  Injury 
Control  and  General  Law. 

[FR  Doc.  02-24938  Filed  9-30-O2;  8:45  am] 
MLUNG  CODE  4B10-59-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Doctet  No.  NHTSA  2002-13357;  Notice  1] 

Unlroyal  Goodrich  Tire  Manufacturing, 
Receipt  of  Application  for  Decision  of 
Inconsequential  Noncompliance 

Uniroyal  Goodrich  Tire 
Manufocturing  (Uniroyal)  has 
determined  that  a  total  11,262  P155/80R 
13  79S  Uniroyal  Tiger  Paw  AWP  tires 


do  not  meet  the  labeling  requirements 
mandated  by  Federal  Motor  Vehicle 
Safety  Standard  (FMVSS)  No.  109, 
"New  Pneumatic  Tires." 

Pursuant  to  49  U.S.C.  30118(d)  and 
30120(h),  Uniroyal  has  petitioned  for  a 
determination  that  this  noncompliance 
is  inconsequential  to  motor  vehicle 
safety  and  has  filed  an  appropriate 
report  pursuant  to  49  CFR  Part  573, 
"Defect  and  Noncomphance  Reports." 

This  notice  of  receipt  of  an 
application  is  published  tmder  49 
U.S.C.  30118  and  30120  and  does  not 
represent  any  agency  decision  or  other 
exercise  of  judgment  concerning  the 
merits  of  the  application. 

During  the  period  of  the  5th  through 
the  48th  weeks  of  2000,  the  Woodbum, 
Indiana  plant  of  Uniroyal  Goodrich  Tire 
Manufacturing  produced  and  cured  a 
total  of  11,262  tires  with  erroneous 
marking.  Of  this  total,  no  more  than 
3,796  may  have  been  delivered  to  end 
users.  The  remaining  tires  have  been 
isolated  in  Uniroyal  warehouses  and 
will  be  brought  into  compliance. 

FMVSS  No.  109  (S4.3(e))  requires  that 
each  tire  shall  have  permanently 
molded  into  or  onto  both  sidewalls  the 
actual  number  of  plies  in  the  sidewall, 
and  the  actual  number  of  plies  in  the 
tread  area  if  different. 

The  noncompliance  with  S4.3(e)' 
relates  to  the  mold  niunber.  The  tires 
were  marked:  SIDEWALL  2  Plies 
instead  of  the  required  marking  of: 
SIDEWALL  1  Ply. 

Uniroyal  does  not  believe  that  this 
marking  error  will  impact  motor  vehicle 
safety  because  the  tires  meet  all 
applicable  Federal  Motor  Vehicle  Safety 
performance  standards,  and  the 
noncompliance  is  one  of  labeling. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  on  the  application  described 
above.  Conunents  should  refer  to  the 
docket  number  and  be  submitted  to; 
U.S.  Department  of  Transportation^ 
Docket  Management,  Room  PL-401, 400 
Seventh  Street,  SW.  Washington,  DC 
20590.  It  is  requested  that  two  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  below  will  be  considered.  The 
application  and  supporting  materials, 
and  all  comments  received  after  the 
closing  date,  will  also  be  filed  and  will 
be  considered  to  the  extent  possible. 
When  the  application  is  granted  or 
denied,  the  notice  will  be  published  in 
the  Federal  Register  pursuant  to  the 
authority  indicated  below.  Comment 
closing  date:  (30  days  after  Publication 
Date). 


Authority:  49  U.S.C.  301118,  301120; 
delegations  of  authority  at  49  CFR  1.50  and 
501.8. 

Issued  on:  September  26,  2002. 
Stephen  R.  Kratzke, 

Associate  Administrator  forHulemaking. 
[FR  Doc.  02-24937  Filed  9-30-02;  8:45  ami, 
BHJJNG  COOE  4910-59-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Rnance  Doclwt  No.  34249  (Sub-No. 
1)] 

Union  Pacific  Railroad  Company- 
Trackage  Riglits  Exemption— The 
Burlington  Norttiem  and  Santa  Fe 
Railway  Company 

AGENCY:  Surface  Transportation  Board, 

DOT. 

ACTION:  Petition  for  exemption. 

summary:  The  Board,  under  49  U.S.C. 
10502,  exempts  the  trackage  rights 
described  in  STB  Finance  Docket  No. 
34249 1  to  permit  the  trackage  rights 
arrangement  to  extend  only  until 
October  24,  2002. 

DATES:  This  exemption  is  effective  on 
October  24,  2002.  Petitions  to  stay  must 
be  filed  by  October  15,  2002.  Petitions 
to  reopen  must  be  filed  by  October  17, 
2002. 

ADDRESSES:  An  original  and  10  copies  of 
all  pleadings  referring  to  STB  Finance 
Docket  No.  34249  (Sub-No.  1)  must  be 
filed  with  the  Surface  Transportation 
Board,  1925  K  Street,  NW.,  Washington, 
DC  20423-0001.  In  addition,  a  copy  of 
all  pleadings  must  be  served  on 
petitioner's  representative:  Robert  T. 
Opal,  General  Commerce  Counsel,  1416 
Dodge  Street,  Room  830,  Omaha,  NE 
68179. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beryl  Gordon,  (202)  565-1600. 
(Assistance  for  the  hearing  impaired  is 
available  through  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339). 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 


<  On  August  30,  2002,  UP  concurrently  filed  a 
notice  of  exemption  under  the  Board's  class 
exemption  procedures  at  49  CFR  1 180.2(d)(7).  The 
notice  covered  the  agreement  by  The  Burlington 
Northern  and  Santa  Fe  Railway  Company  (BNSF)  to 
grant  temporary  overhead  trackage  rights  to  Union 
Pacific  Railroad  Company  (UP)  between  BNSF 
milepost  6.1  near  Fort  Worth,  TX,  and  BNSF 
milepost  218.1  near  Temple.  TX.  See  Union  Pacific 
Railroad  Company — Trackage  Rights  Exemption — 
The  Burlington  Northern  and  Santa  Fe  Railway 
Company,  STB  Finance  Docket  No.  34249  (STB 
served  Sept.  18,  2002).  Trackage  rights  operations 
under  the  exemption  were  scheduled  to  be 
consummated  on  or  after  September  9,  2002. 
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the  Board's  decision.  Copies  of  the 
decision  may  be  piirchased  from  Da  2 
Da  Legal  Copy  Sovice  by  calling  (202) 
293-7776  (assistance  for  the  hearing 
impaired  is  available  through  FIRS  at  1- 
800-877-8339)  or  by  visiting  Suite  405, 
1925  K  Street,  NW..  Washington,  DC 
20006. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at 
WWW.STB.DOT.GOV. 

Decided:  September  24,  2002. 

By  the  Board,  Chairman  Morgan  and  Vice 
Chairman  Burkes. 
Vernon  A.  Williams, 
Secretary. 

[FR  Doc.  02-24737  Filed  9-30-02;  8:45  am] 
BILUNQ  CODE  491S-00-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  nnance  OockM  No.  34232] 

Kansas  &  Oklahoma  Railroad,  Inc.— 
Lsasa  ExampHon— Union  Pacific 
Railroad  Company 

Kansas  &  Oklahoma  Railroad,  Inc. 
(K&D),  a  Class  m  rail  carrier,  has  filed 
a  verified  notice  of  exemption  imder  49 
CFR  1150.41  to  lease  from  Union  Pacific 
Railroad  Company  27  miles  of  rail  line 
located  between  milepost  485.0,  at 
Newton,  KS,  and  milepost  512.0,  at 
McPherson,  KS.  K&O  will  be  the 
operator  of  the  line. 

Because  K&D's  projected  annual 
revenues  will  exceed  $5  million,  K&O 
certified  to  the  Board  on  July  11,  2002. 
that  it  had  sent  the  required  notice  of 
the  transaction  to  the  national  offices  of 
all  labor  unions  representing  employees 
on  the  line  on  July  10,  2002,  and  that 
it  had  posted  a  copy  of  the  notice  at  the 
workplace  of  employees  on  the  affected 
lines  on  June  28,  2002.  See  49  CFR 
1150.42(e). 

The  transaction  was  scheduled  to  be 
consummated  on  or  shortly  after 
September  17,  2002  (7  days  after  the 
notice  of  exemption  was  filed  and  more 
than  60  days  after  K&Os  certification  to 
the  Board  that  it  had  complied  with  the 
Boards  rule  at  49  CFR  1150.42(e)). 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  reopen  the 
proceeding  to  revoke  the  exemption 
under  49  U.S.C.  10502(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34232,  must  be  filed  with 
the  Siuface  Transportation  Board,  1925 


K  Stiwt.  NW.,  Washington,  DC  20423- 
0001,  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Karl  Morell, 
Ball  Janik  LLP,  Suite  225, 1455  F  Street, 
NW.,  Washington,  DC  20005. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at 
www.stb.  dot.gov. 

Decided:  September  23,  2002. 

By  the  Board,  David  M.  Konschnlk, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 

(FR  Doc.  02-24604  Filed  9-30-02;  8:45am] 
BKJJNQ  CODE  401 S-OO-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Ex  Parte  No.  587] 

Information  Quality  Guidelines 

agency:  Surface  Transportation  Board, 

DOT. 

ACnON:  Notice  of  final  guidelines. 

SUHMARV:  The  Surfece  Transportation 
Board  (Board)  is  adopting  Information 
Quality  Guidelines  (I.Q.  Guidelines). 
The  I.Q.  Guidelines  contain  the  Board's 
information  resource  management 
procedures  for  reviewing  and 
substantiating  the  quality  of  information 
before  it  is  disseminated  to  the  public, 
and  the  procedures  by  which  an  affected 
person  may  obtain  correction  of 
information  disseminated  by  the  Board 
that  does  not  comply  with  the  I.Q. 
Guidelines. 

DATES:  The  Board's  I.Q,  Guidelines  are 
effective  October  1,  2002. 
FOR  FURTHER  MFORHATION  CONTACT:  John 
M.  Atkisson  (202)  565-1710,  (Federal 
Information  Relay  Service  (FIRS) 
(Hearing  Impaired):  (800)  877-8339.) 
SUPPLEMENTARY  INFORMATKW:  By 
decision  served  April  1,  2002,  and 
published  in  the  Federal  Register  on  the 
same  date  (67  FR  15450),  the  Board 
initiated  this  proceeding  and  sought 
comments  from  interested  parties  on  the 
Board's  draft  I.Q.  Gviidelines.  The  draft 
I.Q.  Guidelines  have  been  revised  in 
response  to  comments  received  from 
interested  parties.  A  frequent  user  of  the 
Board's  Reading  Room  misunderstood 
the  scope  of  the  I.Q.  Guidelines, 
prompting  us  to  specify  with  greater 
particularity  which  information  is 
subject  to  them.  General  comments  on 
other  agencies'  guidelines  from  the 
Center  for  Regulatory  Effiectiveness  led 
to  amplification  of  our  procedure  for 
making  corrections  in  the  event 
erroneous  information  is  disseminated 
by  the  Board.  In  addition,  the  draft  I.Q. 


Guidelines  have  been  revised  in 
response  to  suggestions  of  the  Office  of 
Management  and  Budget. 

The  Board's  final  I.Q.  Guidelines  are 
posted  on  the  Board's  Web  site, 
www.stb.dot.gov.  Additional 
information  is  contained  in  the  Board's 
decision.  Copies  of  this  decision, 
containing  the  I.Q.  Guidelines,  may  be 
piurchased  from  Da-2-Da  Legal  Copy 
Service,  Suite  405, 1925  K  Street,  NW.. 
Washington.  DC  20006,  telephone  (202) 
293-7776,  da2dalegal@earthlink.net. 

Authority:  Section  515  of  the  Treasury  and 
General  Government  Appropriations  Act  for 
Fiscal  Year  2001  (Pub.  L.  106-554;  114  Stat. 
2763). 

Decided:  October  1,  2002. 

By  the  Board.  John  M.  Atkisson, 
Designated  OfBcial. 
Vernon  A.  WilUuns. 
Secretary. 

IFR  Doc.  02-24738  Filed  9-30-02;  8:45  am] 
BNJJNQ  CODE  4*1  S-OO-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Engraving  arKi  PrinthHl 

Senior  Executive  Servlcs  ComMnsd 
Performance  Review  Board  (PRB) 

agency:  Bureau  of  Engraving  and 
Printing.  Treasury  Department. 

action:  Notice  of  members  of  Combined 
Performance  Review  Board  (PRB). 

SUMMARY:  Pursuant  to  5  U.S.C. 
4314(c)(4).  this  notice  announces  the 
appointment  of  members  of  the 
Combined  PRB  for  the  Bureau  of 
Engraving  and  Printing,  the  Financial 
Management  Service,  the  U.S.  Mint  and 
the  Bureau  of  the  Public  Debt.  The 
Board  reviews  the  performance 
appraisals  of  career  senior  executives 
below  the  level  of  bureau  head  and 
principal  deputy  in  the  foiu-  bureaus, 
except  for  executives  below  the 
Assistant  Commissioner  level  in  the 
Financial  Management  Service.  The 
Board  makes  recommendations 
regarding  proposed  performance 
appraisals,  ratings,  bonuses  and  other 
appropriate  personnel  actions. 

Composition  of  Combined  PRB:  The 
Board  shall  consist  of  at  least  three 
voting  members.  In  case  of  an  appraisal 
of  a  career  appointee,  more  than  half  of 
the  members  shall  consist  of  career 
appointees.  The  names  and  tides  of  the 
Combined  PRB  members  are  as  follows: 

Primary  MemberB 

Joel  C.  Taub,  Associate  Director 
(Management),  E&P 
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Frederick  A.  Pyatt,  Assistant 

Commissioner  (Office  of  Investor 

Services),  PD 
Jay  M.  Weinstein,  Associate  Director  & 

CFO.  Mint 
Scott  Johnson,  Assistant  Commissioner 

(Management)/CFO,  FMS 

Alternate  Members 

Gregory  D.  Carper,  Associate  Director 

(Chief  Financial  Officer),  E&P 
Cynthia  Z.  Springer,  Assistant 

Commissioner  (Office  of  Information 

Technology),  PD 
Bradford  E.  Cooper,  Associate  Director 

for  Manufacturing,  Mint 
Judith  Tillman,  Assistant  Commissioner 

(Financial  Operations),  FMS 
DATES:  Membership  is  effective  on 
September  25,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Joel 
C.  Taub,  Associate  Director 
(Management),  Bureau  of  Engraving  and 
Printing,  14th  and  C  Sts,  SW., 
Washington  DC  20228,  (202)  874-2040. 

This  notice  does  not  meet  the 
Department's  criteria  for  significant 
regulations. 


Joel  C.  Taub, 

Associate  Director  (Management),  Bureau  of 
Engraving  and  Printing. 
[FR  Doc.  02-24818  Filed  9-30-02;  8:45  am] 
BHJJNG  COOC  4«40-01-M 


DEPARTMENT  OF  TREASURY 

Office  of  the  General  Counsel; 
Appointment  of  Members  of  ttie  Legal 
Division  to  ttie  Perfofmance  RevieMf 
Board,  Internal  Revenue  Service 

Under  the  authority  granted  to  me  as 
Chief  Counsel  of  the  Internal  Revenue 
Service  by  the  General  Counsel  of  the 
Department  of  the  Treasury  by  General 
Counsel  Order  No.  21  (Rev.  4),  pursuant 
to  the  Civil  Service  Reform  Act,  I  have 
appointed  the  following  persons  to  the 
Legal  Division  Performance  Review 
Board,  Internal  Revenue  Service  Panel: 

1.  Chairperson,  Emily  A.  Parker.  Deputy 
Chief  Counsel  (Operations) 

2.  Gary  B.  Wilcox,  Deputy  Chief  Counsel 
'{Technical) 

3.  Thomas  R.  Thomas,  Deputy  Division 
Counsel  (Small  Business/Self- 
Employed) 

4.  Joseph  F.  Maselli,  Area  Counsel, 
Division  Counsel  (Large  &  Mid-Size 
Business) 

5.  Heather  C.  Maloy,  Associate  Chief 
Counsel  (Passthroughs  &  Special 
Industries) 

6.  Sarah  Hall  Ingram,  Associate  Chief 
Counsel/Division  Coimsel  (Tax 
Exempt  and  Government  Entities). 
This  publication  is  required  by  5 

U.S.C.  4314(c)(4). 


Dated:  September  16,  2002. 
B.  John  Williams,  Jr., 

Chief  Counsel,  Internal  Revenue  Service. 
[PR  Doc.  02-24673  Filed  9-30-02;  8:45  am] 

BILUNG  CODE  4<30-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Rnal  Information  Quality  Guidelines 

AGENCY:  Office  of  Information  and 

Technology,  Department  of  Veterans 

Affairs. 

ACTION:  Final  guidelines. 

SUMMARY:  These  final  guidelines 
implement  section  515  of  the  Treasury 
and  General  Government 
Appropriations  Act  for  Fiscal  Year  2001 
(Pub.  L.  106-554;  H.R.  5658).  Section 
515  directs  the  Office  of  Management 
and  Budget  (0MB)  to  issue  government- 
wide  gmdelines  that  provide  policy  and 
procedural  guidance  to  Federal  agencies 
for  ensuring  and  maximizing  the 
quality,  objectivity,  utility,  and  integrity 
of  information  (including  statistical 
information)  disseminated  by  Federal 
agencies.  By  October  1,  2002,  agencies 
must  issue  their  ov^m  implementing 
guidelines  that  include  an 
administrative  mechanism  allowing 
affected  persons  to  seek  and  obtain 
correction  of  information  maintained 
and  disseminated  by  the  agency  that 
does  not  comply  with  agency  and  0MB 
guidelines. 

DATES:  Effective  date:  October  1,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  Little,  Office  of  Information 
and  Technology,  Department  of 
Veterans  Affairs,  Washington,  DC 
20420.  Telephone  (202)  273-8051  or  by 
e-mail  to  515.POCS@mail.va.gov. 
SUPPLEMENTARY  INFORMATION:  VA  has 
developed  guidelines  for  reviewing  and 
substantiating  (by  documentation  or 
other  means  selected  by  the  agency)  the 
quality  (including  the  objectivity, 
utility,  and  integrity)  of  information 
before  it  is  disseminated.  In  addition, 
VA  has  established  administrative 
correction  procedures  allowing  affected 
persons  to  seek  and  obtain,  where 
appropriate,  correction  of  information 
disseminated  by  VA  that  does  not 
comply  with  0MB  or  VA  guidelines.  VA 
will  apply  these  standards  with 
flexibility  in  a  manner  appropriate  to 
the  nature  and  timeliness  of  information 
to  be  disseminated  and  incorporate 
them  into  existing  VA  information 
resources  management  and 
administrative  practices. 

The  guidelines  are  also  available  at 
www.va.gov/oinn/s515. 


Dated:  September  25,  2002. 

By  direction  of  the  Secretary: 
Ernesto  Castro, 
Director,  Records  Management  Service. 

Guidelines  for  Ensuring  and  Maximizing  the 
Quality,  Objectivity,  Utility  and  Integrity  of 
Information  Disseminated  By  VA 

/.  Introduction 

The  Office  of  Management  and  Budget 
(OMB)  required  VA  to  prepare  guidelines  to 
ensure  the  quality  of  information 
disseminated  by  the  Department.  This  is  in 
response  to  Section  515  requirements  of  the 
Treasury  and  General  Government 
Appropriations  Act  for  Fiscal  Year  2001 
(Pub.  L.  106-554;  H.R.  5658).  Section  515 
directed  OMB  to  issue  Government-wide 
guidelines  that  provided  policy  and 
procedural  guidance  to  Federal  agencies  for 
issuing  their  own  guidelines  for  ensuring  the 
quality  of  disseminated  information. 

The  guidelines  contained  herein  will  apply 
flexible,  appropriate,  anxi  timely  quality 
standards  to  the  review  and  substantiation  of 
data  and  information  before  it  is 
disseminated  to  the  public.  They  will  be 
incorporated  into  existing  VA  information 
resources  management  and  administrative 
practices  and  will  include  an  administrative 
procedure  to  allow  affected  persons  to  seek 
and  obtain  corrected  information.  VA  will 
report  annually,  beginning  January  1,  2004, 
to  the  Director  of  OMB,  the  number  and 
nature  of  complaints  received  and  the 
resolutions  issued. 

These  guidelines  are  subject  to  the 
Paperwork  Reduction  Act  (PRA)  of  1995  (44 
U.S.C.  Chapter  35);  OMB  Circular  A-130; 
Freedom  of  InformaUon  Act  (FOIA)  (5  U.S.C. 
552);  the  Computer  Security  Act  of  1987;  and 
VA  Directive  6102,  Internet/Intranet  Services. 

//.  Policy 

VA  will  ensure  and  maximize  the  quality, 
objectivity,  utility,  and  integrity  of 
information  it  disseminates  to  the  public.  VA 
will  take  appropriate  steps  to  incorporate 
information  quality  criteria  into  its 
information  dissemination  practices,  and  will 
ensure  that  the  quality  of  disseminated 
information  is  consistent  with  VA's  and 
OMB's  performance  standards.  Additional 
levels  of  quality  standards  may  be  adopted  as 
appropriate  for  specific  categories  of 
information. 

///.  Implementation 

Except  for  those  categories  of  information 
that  are  specifically  exempted  from  coverage, 
(see  section  C,  Exceptions),  these  guidelines 
apply  to  all  information  disseminated  by  VA 
and  VA  initiated  or  sponsored  dissemination 
of  information  by  VA  grantees,  contractors,  or 
cooperafors  on  or  after  October  1,  2002, 
regardless  of  when  the  information  was  first 
disseminated. 

VA's  Assistant  Secretary  for  Information 
and  Technology/Chief  Information  Officer 
(CIO)  serves  as  the  Department  official 
charged  with  oversight  of  these  guidelines. 
VA  officials  are  responsible  for  distributing 
these  guidelines  and  any  modifications 
hereafter  to  appropriate  offices  within  their 
organizations. 
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A.  Scope 

The  guidelines  apply  to  all  information  VA 
disseminates  to  the  public  (except  as  noted 
in  section  C)  in  all  forms  of  media,  e.g., 
printed  ahd  electronic  (the  Internet  and  other 
technologies).  Information  dissemination 
products  include  books,  papers,  CI>-ROMs, 
electronic  documents,  or  other  documentary 
material. 

The  guidelines  apply  to  information 
disseminated  by  VA  firom  a  web  page  except 
for  requests  for  corrections  of  typographical 
errors,  web  page  malfunctions,  or  non-VA 
hyperlinks  from  VA's  website. 

VA  will  apply  a  higher  quality  standard  for 
"influential"  information  that  has  a  capacity 
to  cause  an  adverse  or  financial  impact  on 
public  policy  or  legislative  matters  relative  to 
services  provided  to  veterans.  The  more 
important  the  information,  the  higher  the 
standard  that  is  applied,  e.g.,  influential 
scientific,  financial  or  statistical  information. 

As  recommended  by  OMB,  in  some  cases, 
when  VA-disseminated  information  is 
collected  from  a  variety  of  sources,  the 
Department  will  ensure  the  information  is 
regularly  updated,  revised  and  held  in  strict 
confidence.  In  such  cases,  the  essence  of  the 
guidelines  will  still  apply. 

The  guidelines  will  be  applied  in  a 
common  sense  and  workable  manner.  They 
will  not  impose  unnecessary  administrative 
burdens  that  would  inhibit  VA  organizations 
from  taking  advantage  of  the  Internet  and 
other  technologies  to  disseminate 
information  to  the  public. 

B.  Application 

VA  Administrations  and  Staff  Offices  will 
develop  processes  for  reviewing  the  quality 
of  information  before  it  is  disseminated.  VA 
offices  will  treat  information  quality  as  an 
integral  part  of  the  development  of 
information,  including  creation,  collection, 
maintenance,  and  dissemination,  and  will 
substantiate  the  quality  of  information 
disseminated  through  documentation  or 
other  means  appropriate  to  the  information. 
Originating  offices  will  use  internal  peer 
reviews  and  other  review  mechanisms  to 
ensure  that  disseminated  information  is 
objective,  unbiased  and' accurate  in  both 
presentation  and  substance.  It  is  important 
that  VA  offices  make  use  of  the  PRA 
clearance  process  to  help  improve  the  quality 
of  information  before  it  is  disseminated  to  the 
public.  The  PRA  clearance  submission  to 
OMB  will  include  the  additional  requirement 
that  all  proposed  collections  of  information 
that  will  be  disseminated  to  the  public 
should  be  collected,  maintained,  and  used  in 
a  way  consistent  with  VA's  and  OMB's 
information  quality  guidelines. 

VA  will  apply  reproducibility  standards  to 
appUcable  original  and  supporting  data 
according  to  "commonly  accepted  scientific, 
financial,  or  statistical  standards."  VA 
organizations  will  be  flexible  in  determining 
what  constitutes  "original  and  supporting" 
data.  When  original  or  supporting  data  must 
be  generated,  sound  statistical  methods  will 
be  applied.  VA  will  apply  a  consistent 
reproducibility  standard  to  transparency  for 
how  analytical  results  are  generated  [e.g., 
specific  data  used,  various  assumptions 
employed,  specific  analytical  methods  used. 


and  statistical  procedures  employed).  These 
methods  will  allow  any  qualified  person  to 
conduct  an  independent  re-analysis,  if 
necessary.  This  independent  re-analysis 
should  produce  substantially  the  same   . 
results  as  the  original  research. 

In  cases  where  public  access  to  data  and 
methods  may  not  occur  due  to  other 
compelling  interests,  (i.e.,  ethical,  feasibility, 
or  confidentiality  constraints),  VA  will 
perform  rigorous  robustness  checks  to 
analytic  results  and  document  what  checks 
were  undertaken.  VA  offices  should; 
however,  disclose  the  specific  data  sources 
that  have  been  used  and  the  specific 
quantitative  methods  and  assumptions  that 
have  been  employed.  VA  will  address 
ethical,  feasibility,  and  confidentiality  issues 
with  care.  Reproducibility  of  data  is  limited 
by  the  requirement  that  VA  comply  with 
Federal  confidentiality  statutes,  such  as  the 
Privacy  Act,  5  U.S.C.  552a.  and  38  U.S.C 
5701,  5705,  and  7332. 

C.  Exceptions 

The  guidelines  do  not  apply  to  the 
dissemination  of  information  limited  to 
Government  employees  or  Department 
contractors  or  grantees,  intra-  or  inter- 
Departmental  use  or  sharing  of  Government 
information.  They  do  not  apply  to 
correspondence  with  individuals,  press 
releases  (unless  they  contain  new  substantive 
information  not  covered  by  a  previous 
information  dissemination  subject  to  the 
guidelines),  archival  records,  library  holdings 
and  distribution  limited  to:  public  filings, 
subpoenas,  or  adjudicative  processes.  These 
guidelines  also  do  not  cover  responses  to 
requests  for  Department  records  under  the 
Freedom  of  Information  Act,  the  Privacy  Act, 
the  Federal  Advisory  Committee  Act,  or  other 
similar  laws. 

The  guidelines  are  not  designed  for 
individuals  who  are  seeking  corrections  of 
personal  information  or  information  related 
to  death  and  disability  payments,  education, 
home  loans,  disability,  medical  care, 
insurance,  burial  and  survivor  benefits  or 
related  information  pertaining  to  specific  VA 
claims,  benefits  records,  or  services 
delivered.  Information  pertaining  to  VA 
services  can  be  obtained  by  calling  VA's  toll- 
■  free  number  at  1-800-827-1000. 

The  guidelines  generally  do  not  govern  a 
third-party's  dissemination  of  information 
(the  exception  being  where  VA  adopts  the 
information  as  its  own). 

The  guidelines  do  not  apply  to  opinions, 
if  it  is  clear  that  what  is  being  offered  is 
someone's  opinion,  rather  than  fact  or  the 
Department's  views. 

Excluded  also  from  the  definition  of 
dissemination  are  responses  to  FOIA  requests 
and  some  scientific  research  (see  section  on 
"Third  Party  Dissemination  ]. 

D.  Policy  for  Release  of  Information 

Under  the  Freedom  of  Information  Act 
requirements,  VA's  policy  is  to  disclose  its 
records  upon  request,  except  for  those 
records  that  are  protected  from  disclosure  by 
law. 

E.  Third-Party  Dissemination 

The  standards  of  these  guidelines  apply 
not  only  to  information  that  VA  generates. 


but  also  to  information  that  other  parties 
provide  to  VA,  if  the  other  parties  seek  to 
have  VA  rely  upon  or  disseminate  this 
information  or  if  VA  decides  to  do  so.  If  VA 
is  to  rely  on  technical,  scientific,  or  economic 
information  submitted  by  a  third  party,  that 
information  would  need  to  meet  appropriate 
standards  of  quality,  including  objectivity 
and  utility. 

VA  does  not  "initiate"  the  dissemination  of 
information  when  Federally  employed 
scientists.  Federal  grantees,  or  contractors 
publish  and  communicate  their  research 
findings  in  the  same  manner  as  their 
academic  colleagues.  This  applies  even 
though  VA  has  funded  the  research  and  may 
retain  ownership  or  other  intellectual 
property  rights. 

If  VA,  through  a  procurement  contract  or 
a  grant,  provides  for  a  person  to  conduct 
research,  and  VA  directs  the  person  to 
disseminate  the  results  (or  VA  reviews  and 
approves  the  results  before  dissemination), 
then  VA  has  "sponsored"  the  disseminahon 
of  this  information,  and  the  information  is 
subject  to  these  guidelines. 

By  contrast,  if  VA  provides  funding  to 
support  research,  and  if  the  researcher  (not 
VA)  decides  to  disseminate  the  results  and 
determines  the  content  and  presentation  of 
the  dissemination,  then  VA  has  not 
"sponsored"  the  dissemination.  The 
information  is  not  subject  to  these  guidelines 
even  though  VA  has  funded  the  research  and 
may  retain  ownership  or  other  intellectual 
prof>erty  rights. 

To  avoid  confusion  regarding  whether  the 
Department  is  sponsoring  the  dissemination, 
the  researcher  should  include  an  appropriate 
disclaimer  in  the  publication  or  spteech  to  the 
effect  that  the  "views  are  mine,  and  do  not 
necessarily  reflect  the  views"  of  VA.  On  the 
other  hand,  subsequent  VA  dissemination  of 
such  information  requires  that  the 
information  adhere  to  VA's  information 
quality  guidelines. 

F.  Peer  Review  Process 

VA  will  use  peer  reviews  for  covered 
information  that  are  consistent  with  VA's  and 
OMB's  peer  review  standards.  Transparency 
is  important  for  peer  review,  and  VA's 
guidelines  set  minimum  standards  for  the 
transparency  of  VA-sponsored  peer  review.  If 
data  and  analytical  results  have  been 
subjected  to  formal  independent,  external 
peer  review,  the  information  may  generally 
be  presumed,  subject  to  possible  rebuttal,  to 
be  of  acceptable  pbjectivity.  The  intensity  of 
peer  reviews  will  be  commensurate  with  the 
significance  of  the  risk  or  its  management. 

Peer  reviewers  must  be  selected  primarily 
on  the  basis  of  technical  expertise,  be 
expected  to  disclose  to  VA  prior  technical/ 
policy  positions  they  may  have  taken  on  the 
issues  at  hand,  be  expected  to  disclose  to  VA 
their  sources  of  personal  and  institutional 
funding  (private  or  public  sector),  and    . 
conduct  their  reviews  in  an  open  and 
rigorous  manner. 

As  an  organization  responsible  for 
dissemination  of  vital  health  and  medical 
information,  VA  will  interpret 
reproducibility  and  peer-review  standards  in 
a  manner  appropriate  to  assure  timely  flow 
of  vital  information  from  VA  to  medical 
providers,  patients,  health  agencies  and  the 
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public.  VA  may  temporarily  waive 
information  quality  standards  in  urgent 
situatipiTs  (e.g..  imminent  tlireats  to  public 
health  or  homeland  security)  in  accordance 
with  the  latitude  specified  in  OMB's  and 
VA's  guidelines. 

When  VA  disseminates  influential  analyses 
of  risks  to  human  health,  safety,  and  the 
environment,  if  at  all,  it  will  apply  the 
quality  principles^ applied  by  Congress  to  risk 
information  used  and  disseminated  pursuant 
to  the  Safe  Drinking  Water  Act  Amendments 
of  1996  (42  U.S.C.  300g-l(b)(3)(A)  &  (B))  to 
the  extent  feasible. 

IV.  Administrative  Correction  Procedures 

An  administrative  process  is  available  to 
allow  affected  persons  to  seek  and  obtain, 
where  appropriate,  timely  correction  of 
information  that  does  not  meet  the  stated  VA 
or  0MB  guidelines.  The  correction  and 
appeal  processes  have  been  designed  to  be 
flexible,  appropriate  in  nature,  and  timely  in 
responding  to  a  request  for  correction.  It  is 
available  for  genuine  and  valid  requests  for 
correction  of  information  that  do  not  meet 
the  stated  guidelines.  In  determining  whether 
to  accept  a  request  for  correction  of 
information,  VA  will  consider  whether  the 
information  or  request  for  correction  is 
obsolete.  If  the  information  was  disseminated 
more  than  a  year  before  the  request  for 
correction  is  received,  and  it  does  not  have 
a  continuing  significant  impact  on  VA 
projects  or  policy  decisions  or  on  private 
sector  decisions,  VA  may  regard  the 
information  as  obsolete  for  purposes  of 
processing  a  correction  request. 

A.  Information  Correction  Process 

If  an  affected  person  believes  that 
disseminated  information  is  not  accurate, 
clear,  complete  or  unbiased  because  it  is  not 
consistent  with  OMB's  and  VA's  standards, 
he  or  she  may  challenge  or  submit  a 
complaint  by  written  correspondence  or  via 
VA's  homepage: 

1.  Write  to:  Director.  Records  Management 
Sefvice  (0O5E3),  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW., 
Washington,  DC  20420.  In  submitting  written 
requests,  the  envelope  and  the  request  both 
should  be  clearly  marked  "Data  Quality 
Complaint';  or 

2.  Access  VA's  home  page  at  www.va.gov 
and  select  the  "Contact  VA"  link  that  appears 
at  the  bottom  of  the  page. 

Requests  for  correction  of  information  will 
be  routed  to  the  appropriate  VA 
Administration  or  Staff  Office  for  review.  VA 
will  respond  to  all  requests  for  corrections 
within  60  calendar  days  of  receipt.  If  the 
request  requires  more  than  60  calendar  days 
to  resolve,  VA  will  inform  the  complainant 
that  more  time  is  required  and  indicate  the 
reason  why  and  an  estimated  decision  date. 
If  the  VA  office  receiving  the  complaint 
determines  that  the  request  does  not 
adequately  and  reasonably  describe  the 
disseminated  information  source,  the 
complainant  will  be  advised  that  additional 
information  is  needed,  if  the  challenged 
information  is  determined  to  be  correct  or 
valid,  the  complainant  will  be  provided  with 
a  statement  as  to  why  the  request  for 
correction  is  not  processed  and  how  to  file 
an  appeal.  If  the  challenged  information  is 


determined  to  be  incorrect,  VA  will  notify 
the  complainant  of  its  intent  to  correct  the 
information,  and  the  corrective  steps 
proposed. 

In  cases  where  VA  disseminates  a  study, 
analysis,  or  other  information  prior  to  final 
VA  action  or  information  product,  requests 
for  correction  will  be  considered  prior  to 
final  action  or  information  product  in  those 
cases  where  VA  has  determined  that  an 
earlier  response  would  not  unduly  delay 
issuance  of  VA's  action  or  information 
product,  and  the  complainant  has  shown  a 
reasonable  likelihood  of  suffering  actual 
harm  from  VA's  dissemination  if  the 
complaint  is  not  resolved  prior  to  VA's  final 
action  or  information  product. 

B.  Information  Appeal  Process 

If  affected  persons  who  request  corrections 
of  information  do  not  agree  with  VA's 
decision  (including  the  corrective  action,  if 
any),  they  may  file  an  appeal  in  writing 
within  60  calendar  days  to  the  office 
indicated  in  the  denial  correspondence.  The 
envelope  and  reconsideration  request  both 
should  be  clearly  marked  "Information 
Correction  Reconsideration  Request."  It  is 
important  that  correspondents  state  why  they 
disagree.  The  appropriate  VA  organization 
will  review  the  appeal  and  act  upon  the 
request  for  reconsideration.  The 
correspondent  will  be  notified  within  60 
calendar  days  whether  the  request  was 
granted  or  denied  and  what  corrective  action, 
if  any,  VA  will  take  on  the  appeal.  If  the 
request  requires  more  than  60  calendar  days 
to  resolve,  the  agency  will  inform  the 
complainant  that  more  time  is  required  and 
indicate  the  reason  why  and  an  estimated 
decision  date. 

To  ensure  objectivity,  the  VA  organization 
that  originally  disseminated  the  information 
does  not  have  responsibility  for  both  the 
initial  response  and  any  subsequent  appeal. 
In  addition,  if  VA  believes  other  agencies 
may  have  an  interest  in  the  appeal,  VA  will 
consult  with  those  other  agencies  about  their 
possible  interest. 

C.  Administrative  Management  of  Corrected 
Records 

Corrective  actions  will  vary.  Possibilities 
include  immediate  correction  or  replacement 
of  information  on  the  Department  of  Veterans 
Affairs  Web  site  [<http://www.va.gov/>), 
revision  of  subsequent  issues  of  recurring 
products,  and  issuance  of  errata  for  printed 
reports  and  other  data  products.  ' 

V.  Reporting  Requirements  to  OMB 

On  October  1,  2002,  VA  must  publish 
notice  in  the  Federal  Register  of  the 
availability  of  the  Department's  final 
information  quality  guidelines,  and  also  post 
them  on  VA's  Web  site. 

On  January  1,  2004,  VA  will  electronically 
submit  an  annual  fiscal  report  to  OMB,  with 
a  recurring  report  due  on  January  1  each  year 
thereafter.  The  report  will  provide 
information  (both  quantitative  and 
qualitative  where  appropriate)  on  the 
number,  nature,  and  resolution  of  complaints 
received  by  VA  regarding  its  perceived  or 
confirmed  failure  to  comply  with  OMB  and 
VA  guidelines. 


VI.  Definitions 

VA  has  adopted  the  definition  of  terms  set 
forth  in  the  OMB  guidelines.  The  following 
information  explains  further  the  way  VA  uses 
some  of  the  terms:  *• 

A.  "Affected"  persons  are  individuals  or 
entities  that  may  use,  benefit  or  be  harmed 
directly  by  the  disseminated  information  at 
issue.  'These  guidelines  are  not  designed  for 
individuals  to  seek  corrections  of  personal 
information  or  information  related  to 
personal  services,  benefits,  or  claims  for 
benefits. 

B.  "Dissemination"  of  information  means 
VA-initiated  or  sponsored  distribution  of 
information  to  the  public. 

C.  "Influential"  information  is  determined 
when  VA  can  reasonably  discern  that 
dissemination  of  information  will,  or  does 
have,  a  clear  and  substantial  impact  on 
important  public  policies  or  important 
private  sector  decisions.  This  type  of 
information  must  have  a  significant  impact 
on  VA's  public  policy  or  legislative  matters 
relative  to  delivery  of  veterans'  benefits  or 
health  care  services.  VA's  influential 
information  includes  the  following 
categories: 

1.  Statistical-information  obtained  fix)m 
original  data  collections;  administrative 
records;  compilations  of  data  &x)m  primary 
sources  such  as  forecasts  and  estimates 
derived  ft-om  statistical  models,  expert 
analyses,  data  collection,  and  analysis  and 
interpretations  of  statistical  information. 

2.  Financial  information  referring  to 
Government  revenues  and  expenditures. 

3.  Scientific  information  designating  the 
method  of  research  in  which  a  hypothesis, 
formulated  after  systematic,  objective 
collection  of  data  is  tested  empirically 
(relying  on  experiment  and  observation 
rather  than  theory). 

D.  "Information,"  for  purposes  of  these 
guidelines,  including  the  administrative 
correction/appeal  procedures,  means  any 
communication  or  representation  of 
knowledge  such  as  facts  or  data,  in  any 
medium  or  form,  including  textual, 
numerical,  graphic,  cartographic,  narrative, 
or  audiovisual  forms.  This  definition  does 
not  include: 

1.  Opinions,  where  the  presentation  makes 
clear  that  the  statements  are  subjective 
opinions,  rather  than  facts,  or  a 
determination  of  the  Department.  However, 
any  underlying  information  published  by  the 
Department  upon  which  the  opinion  is  based 
may  be  subject  to  these  guidelines. 

2.  Information  originated  by,  and  attributed 
to,  non-Department  sources,  provided  the 
Department  does  not  expressly  rely  upon  that 
information  in  formulating  policy.  Examples 
include:  information  reported  and  duly 
attributed  in  materials  prepared  and 
disseminated  by  the  Department's  hyperlinks 
on  the  Department's  Web  site  to  information 
that  others  disseminate;  and  reports  of  ■ 
advisory  committees  and  international 
organizations  published  on  the  Department's 
Web  site; 

3.  Statements  related  solely  to  the  internal 
personnel  rules  and  practices  of  Department 
and  other  materials  produced  for  Department 
employees,  contractors,  agents  or  alumni; 

4.  Descriptions  of  VA,  its  responsibilities 
and  its  organizational  components; 
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5.  Statements,  the  modification  of  which 
might  cause  harm  to  national  security, 
including  harm  to  the  national  defense  or 
foreign  relations  of  the  United  States  and 
statements  of  U.S.  foreign  policy; 
,  6.  Materials  covered  by  the  United  States 
Information  and  Educational  Exchange  Act  of 
1948  (the  Smith-Mundt  Act),  22  U.S.C.  Sec. 
1416-la  (Ban  on  domestic  activities); 

7.  Testimony  and  other  submissions  by 
Department  officials  to  Congress  and 
administrative  bodies; 

8.  Submissions  by  Department  officials  in 
court; 

9.  Testimony  by  Department  officials  in 
court  (unless  it  contains  new  substantive 
information  not  covered  by  previously 
disseminated  information  subject  to  these 
guidelines). 

10.  Investigatory  material  compiled 
pursuant  to  U.S.  law  or  for  law  enforcement 
purposes  in  the  United  States  or  abroad;  or 

11.  Statements  which  are,  oi  which 
reasonably  may  be  expected  to  become,  part 
of  subpoenas  or  adjudicative  processes,  the 
subject  of  litigation,  or  other  dispute 
resolution  proceedings. 

E.  "Quality"  is  the  encompassing  term  of 
which  "utility,"  "objectivity,"  and 
"integrity"  are  constituents.  VA  applies  these 
terms  to  the  guidelines  as  follows: 

1.  "Utility"  refers  to  the  usefulness  of  the 
information  to  the  intended  users.  VA  will 
achieve  utility  by  staying  informed  of 
information  needs  and  developing  new  data, 
models,  and  information  products  where 
appropriate. 


2.  "Objectivity"  focuses  on  whether  the 
disseminated  iiiormation  is  being  presented 
in  an  accurate,  clear,  complete,  and  unbiased 
manner,  and  as  a  matter  of  substance,  is 
accurate,  reliable,  ^d  unbiased.  VA  will 
achieve  objectivity  by  using  reliable  data 
sources  and  sound  analytical  techniques,  and 
preparing  information  products  that  are 
carefully  reviewed  and  use  proven  methods 
by  qualified  people.  The  objectivity  standard 
will  not  override  other  compelling  interests 
such  as  privacy,  intellectual  property,  and 
other  confidentiality  protections. 

3.  "Integrity"  refers  to  the  protection  of  VA 
information  from  unauthorized, 
unanticipated,  or  unintentional  access  or 
revision  to  ensure  that  the  information 
remains  authentic  and  is  not  compromised. 
To  ensure  the  integrity  of  information  that 
the  Department  collects,  administers,  and 
disseminates,  VA  has  implemented  rigorous 
information  security  controls  to  protect  its 
information  systems  and  resources.  VA 
protects  the  confidentiality  of  its  sensitive 
information  by  implementing  security 
policies,  programs,  and  procedures  mandated 
by  Federal  law  and  guidance.  These  • 
Department-wide  activities  comply  with  the 
statutory  requirements  created  to  protect 
sensitive  information  gathered  and 
maintained  on  individuals  by  the  Federal 
Government.  These  requirements  are 
contained  in  the  following  Federal 
information  security  laws  and  regulations: 

•  Clinger-Cohen  Act  of  1996. 

•  Computer  Security  Act  of  1987  (Pub.  L. 
100-235). 


•  Government  Information  Security 
Reform  Act  (GISRA)  (Pub.  L.  106-398,  Title 
X,  Subtitle  G). 

•  Health  Insurance  Portability  and 
Accountability  Act  of  1996  (HIPAA). 

•  OMB  Circulars  A-123,  A-127,  and  A- 
130  and  their  appendices. 

•  Paperwork  Reduction  Act  of  1995. 

•  Privacy  Act  of  1974. 

F.  "Reproducibility"  means  that 
information  is  capable  of  being  substantially 
reproduced  with  essentially  the  same  result, 
subject  to  an  acceptable  degree  of 
imprecision  or  margin.  With  respect  to 
analytical  results,  "capable  of  being 
substantially  reproduced"  means  that 
independent  analysis  of  the  original  or 
supporting  data  using  identical  methods 
would  generate  similar  analytical  results. 

G.  "Transparency"  refers  to  the  clear, 
obvious  and  precise  nature  of  the 
information.  When  VA  disseminates 
influential  information,  a  high  degree  of 
transparency  about  data  and  methods  will  be 
maintained  to  facilitate  its  reproducibility  by 
qualified  third  parties.  Methods  to 
implement  VA's  guidelines  will  be 
transparent  by  providing  documentation, 
ensuring  quality  by  reviewing  underlying 
methods  used  in  developing  data,  consulting 
(as  appropriate)  with  experts  and  users,  and 
keeping  users  informed  about  corrections  and 
revisions. 

(FR  Doc.  02-24917  Filed  9-30-02;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

43  CFR  Parts  2930,  3800.  6300,  8340, 
8370,  and  9260 

[WO-250-1220-PA-24  1A] 

RIN 1004-AD25  I 

I 

Permits  for  Recreation  on  Public 
LaiKls  I 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTKMi:  Final  rule. 

summary:  This  final  rule  updates  the 
regulations  of  the  Bureau  of  Land 
Management  (BLM)  that  tell  how  to 
obtain  recreation  peimits  for 
commercial  recreational  operations, 
competitive  events  and  activities, 
organized  group  activities  and  events, 
and  individual  recreational  use  of 
special  areas.  It  establishes  a  new 
system  for  determining  costs  for 
reimbursement  to  BLM,  helping  to 
ensure  a  fair  return  to  the  public  for 
special  uses  of  the  public  lands.  It  adds 
new  regulations  on  how  to  obtain 
Recreation  Use  Permits  for  fee  areas, 
such  as  campgrounds,  certain  day  use 
areas,  and  recreation-related  services. 

The  final  rule  also  meets  the  policy 
goal  of  reorganizing  the  regulations  in  a 
more  systematic  way.  The  rule  relocates 
the  regulations  to  the  subchapter 
dealing  with  other  land  use 
authorizations,  reorganizes  them  into  an 
order  that  flows  more  logically,  and 
simplifies  the  language. 

The  final  rule  is  necessary  for  several 
reasons.  First,  it  emphasizes  and 
highlights  the  cost  recovery 
requirements  for  issuing  recreation 
permits.  Second,  it  updates  BLM 
regulations  to  reflect  changes  over  the 
last  15  years  in  recreational  activities 
and  large-scale  events.  Third,  it 
provides  guidance  and  standards  for  use 
of  developed  recreation  sites. 
EFFECTIVE  DATE:  October  31,  2002. 
ADDRESSES:  You  may  send  inquiries  or 
suggestions  to:  Department  of  the 
Interior,  Bureau  of  Land  Management, 
Mail  StoprWO-250, 1849  C  St.,  NW., 
Attention:  Lee  Larson,  Washington,  DC 
20240. 

FOR  FURTHER  INFORMATION  CONTACT:  Lee 
Larson  at  (202)  452-5168.  Persons  who 
use  a  telecommunications  device  for  the 
deaf  (TDD)  may  contact  Mr.  Larson  by 
calling  the  Federal  Information  Relay 
Service  (FIRS)  at  (800)  877-8339,  24 
hours  a  day,  7  days  a  week. 
SUPPLEMENTARY  INFORMATION: 
I.  Background 


II.  Responses  to  Comments 

III.  Final  Rule  as  Adopted 

IV.  Procedural  Matters 

I.  Background 

BLM  published  the  regulations  at  43 
CFR  part  8370  on  September  12, 1978 
(43  FR  40738).  These  regulations 
covered  only  Special  Recreation  Permits 
for  use  of  lands  other  than  developed 
recreation  sites.  BLM  has  reserved  a 
separate  subpart  8371  on  use  of  fee  areas 
and  developed  sites  since  1978.  BLM 
amended  subpart  8372 — Special 
Recreation  Permits  Other  Than  on 
Developed  Recreation  Sites — on  August 
29, 1984  (49  FR  34337),  by  defining 
"actual  expenses,"  by  revising  the 
section  on  "Enforcement,"  by  adding  a 
section  on  exceptions  to  the  Special 
Recreation  Permit  requirements,  and  by 
revising  the  section  on  "Fees."  They 
were  amended  again  on  March  31, 1988 
(53  FR  10394),  by  adding  a  section  on 
"Appeals"  that  allows  appeals  but 
places  decisions  in  full  force  and  effect 
pending  appeal  unless  the  Secretary  of 
the  Interior  decides  otherwise. 

BLM  published  the  proposed  rule  on 
Permits  for  Recreation  on  Public  L^ids 
in  the  Federal  Register  on  May  16,  2000 
(65  FR  31234).  The  proposed  rule,  while 
it  revised  and  redesignated  the  entire 
subpart  8372  in  the  CFR,  focused  on 
how  to  obtain  recreation  permits  for 
commercial  recreational  operations, 
competitive  events  and  activities, 
organized  group  activities  and  events, 
and  individual  recreational  use  of 
special  areas.  It  proposed  a  cost 
recovery  system.  It  also  proposed  new 
regulations  for  campgroimds  and  other 
fee  areas. 

The  period  for  public  comment  on  the 
proposed  rule  expired  on  July  17,  2000. 
BLM  received  about  400  public 
comment  letters  or  other 
communications  during  this  comment 
period. 

n.  Responses  to  Comments 

In  this  portion  of  the  Supplementary 
Information,  we  will  discuss  the 
sections  of  the  proposed  rule  upon 
which  the  public  conunented,  or  that 
need  to  be  changed  for  some  other 
reason.  If  we  do  not  discuss  a  particular 
section  or  paragraph,  it  means  that  no  ^ 
public  comments  addressed  the 
provision.  However,  we  may  change 
wording  of  other  sections  where  we  find 
clarification  or  style  changes  necessary 
or  appropriate,  and  there  is  no  other 
need  for  substantive  amendment  in  the 
final  nile. 

Section  2931.3    Authorities 

One  comment  suggested  adding  the 
Recreational  Fee  Demonstration 


Program  authorization  (Pub.  L.  104-134) 
to  the  authorities  listed.  This  program 
allows  BLM  to  keep  fees  generated  at 
recreational  sites,  through  a  permanent 
appropriation,  in  a  special  Treasury 
account  that  carries  over  from  year  to 
year.  It  also  allows  more  innovative  fee 
collection  approaches,  including 
cooperation  with  other  Federal  agencies 
and  State  and  local  government,  and 
collection  of  fees  where  we  had  not 
collected  them  before. 

This  Program  is  a  temporary  program 
established  by  Congress.  Unless 
Congress  makes  the  authority 
permanent,  we  caimot  cite  it  as 
authorization  for  general  fee  and  permit 
regulations. 

Section  2932.5    Definitions 

Actual  expenses.  One  comment 
addressed  the  definition  of  "actual 
expenses."  The  comment  suggested  that 
insurance  and  bonding  costs, 
contingency  funds  (that  trip  organizers 
may  set  up  to  replace  lost  or  damaged 
equipment,  for  example),  and 
amortization  should  be  counted  in  the 
calculation  to  determine  whether  an 
activity  is  noncommercial  because  the 
participants  share  the  expenses. 

BLM  will  consider  amortization  when 
the  equipment  being  used  belongs  to  all 
of  the  participants  rather  than  just  one. 
Otherwise,  one  person  is  receiving  a 
financial  benefit  from  the  trip,  making 
the  trip  commercial.  We  agree  that 
insurance  covering  a  group  for  a  specific 
activity  may  conceivably  be  a  shared 
expense,  and  have  amended  the 
definition  of  "actual  expenses"  so  that 
the  regulations  would  not  prevent  that. 
BLM  does  not  require  bonds  for 
noncommercial,  noncompetitive 
outings.  The  regulations  do  not 
disqualify  trips  frtim  being 
noncommercial  because  of  contingency 
funds,  so  long  as  they  are  used  to  defray 
actual  expenses  of  the  activity  or 
returned  to  the  participants. 

Commercial  use.  Several  comments 
questioned  the  definition  of 
"commercial  use."  One  stated  that  the 
definition  was  not  clear  and  might  lead 
BLM  to  determine  that  an  outdoor 
retailer  must  obtain  a  Special  Recreation 
Permit  (SRP)  if  any  of  their  customers 
used  public  land  for  recreation.  The 
comment  luged  that  the  text  be 
amended  to  provide  that  only  persons 
providing  goods  and  services  or  both  on 
public  lands,  as  opposed  to  retail  outlets 
on  private  land,  will  need  SRPs. 

Some  comments  disagreed  that  public 
advertising  should  be  a  criterion  for 
deciding  whether  an  event  or  activity 
was  commercial.  They  suggested  that 
BLM  define  the  term  "public 
advertising."  Some  wanted 
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annoimcements  to  members  of 
organizations  included  in  the  definition 
while  others  wanted  commimications 
within  groups  to  be  specifically 
excluded. 

Two  conmients  addressed  paragraph 
(l)(iv)  of  the  definition  of  "commercial 
use."  One  respondent  found  the 
paragraph  ambiguous,  unworkable,  and 
dependant  on  the  perception  of  the 
participant.  The  oUier  comment 
supported  the  definition  but  suggested 
rhanging  "participants  pay  for"  to  "the 
permittee  receives  payment  for."  The 
comment  stressed  that  the  requirement 
should  bind  the  permittee,  not  the 
participant.  Our  response  to  this 
comment  is  that  the  section  is  a 
definition.  It  does  not  itself  impose 
requirements  on  any  party. 
"Participants  pay  for  *  *  *"  is  a  good 
description  of  an  action  that  would 
identify  a  use  as  commercial. 

One  comment  suggested  changing  the 
definition  to:  "Commercial  use  is 
providing  goods  or  services  on  BLM 
administered  lands  and  related  waters 
for  compensation  of  any  kind." 

One  comment  agreed  that  the 
definition  of  "commercial"  is 
appropriate,  but  stated  that  it  should  be 
modified  to  clarify  that  a  fee  or  donation 
used  to  ofket  the  administrative 
expenses  of  a  trip  program  qualifies  the 
activity  as  commercial  in  nature. 
Specifically,  it  urged  that  we  add  at  the 
end  of  the  sentence  at  (l)(ii):  "including 
compensation  for  administrative 
expenses  associated  with  the  activity, 
whether  those  expenses  are  paid  by 
contribution  or  by  trip  fees." 

If  the  definition  of   commercial  use" 
is  read  in  its  entirety,  the  meaning  is 
clear.  It  refers  only  to  uses  occurring  on 
public  lands  and  related  waters.  We 
have  added  language  to  the  definition  to 
make  it  clear  that  the  commercial 
operator  is  the  person  or  organization 
that  leads  or  sponsors  the  activity,  not 
the  retailer  who  sells  recreational 
equipment  to  the  general  public. 

The  conmion  meaning  of  "public 
advertising"  is  generally  well 
understood  to  include  appeals  and 
inducements  to  the  general  public 
through  newspapers,  broadcast  media, 
Internet  sites  available  to  the  general 
public,  listing  on  public  or  community 
event  calendars,  publicly  displayed 
signs,  posters  and  flyers.  Public 
advertising  does  not  include 
communications  within  the  known 
membership  of  an  identifi&le  group. 
The  proposed  regiUation  specified  but 
did  not  define  "public  advertising."  In 
the  final  rule,  we  have  changed  the 
definition  of  "commercial  use"  to 
specify  that  it  is  paid  advertising  that 
qualifies  a  use  as  commercial.  We 


believe  the  suggestion  in  the  comment 
to  include  announcements  to  group 
members  in  public  advertising  to  be 
overly  broad.  If  a  private,  social 
organization  plans  an  activity  on  public 
land,  information  about  the  activity 
must  be  shared  with  the  membership. 
This  might  take  place  in  organization 
news  letters,  bulletins,  posters  in  the 
club  house,  etc.  All  these 
communications  toob  could  be 
considered  advertising  if  we  adopted 
the  approach  the  comment  suggested. 
Paid  advertising  outside  the 
organization  would  be  considered 
public  advertising,  but  we  do  not 
consider  that  publicity  such  as  a  notice 
on  a  public  btilletin  board  alone  makes 
a  trip  commercial. 

The  definition  as  proposed  provides 
an  adequate  description  to  allow  BLM 
staff  and  members  of  the  public  to 
decide  whether  an  activity  is 
commercial. 

The  plain  text  of  paragraph  (l)(ii)  is 
quite  dear  when  it  says  that  collection 
of  a  fiee  or  other  compensation  that  is 
not  strictly  a  sharing  of  actual  expenses 
or  exceeds  actual  expenses  incurred  for 
the  purposes  of  the  activity,  service  or 
use,  makes  an  event  commercial.  If  an 
event  organizer  collects  a  fee  to  cover 
overhead  or  administrative  costs,  BLM 
would  conclude  that  the  use  is 
commercial. 

Organized  group  activity.  We  have 
amended  the  definition  of  "organized 
group  activity"  to  make  it  clear  that  it 
covers  only  recreational  use.  See  the 
discussion  of  section  2932.11,  below,  for 
an  explanation. 

Section  2932.11     When  Do  I  Need  a 
Special  Recreation  Permit? 

Numerous  comments  addressed 
organized  group  permits. 

Most  of  these  comments  were 
opposed  to  implementation  of  a  group 
permit  regulation.  Most  of  them  based 
their  opposition  on  their  interpretation 
of  the  definition  of  "organized  group 
activity,"  contending  that,  as  written,  it 
could  require  a  permit  for  anyone 
wishing  to  use  public  lands  anywhere  at 
any  time.  Most  also  mentioned  the  right 
to  freedom  of  assembly,  contending  that 
the  proposed  regulation  abrogates  that 
right. 

Several  comments  supported  the 
elimination  of  the  50-vehicle  ceiling  for 
permit  waivers,  but  suggested  another 
threshold  for  when  BLM  should  require 
group  permits.  Several  other  comments 
suggested  that  this  is  a  new 
requirement,  and  therefore  is  a  major 
action  that  requires  further  review. 

The  definition  of  "organized  group 
activity"  in  §  2932.5  clearly  concerned 


many  of  the  respondents.  As  proposed, 
the  definition  was: 
"Organized  group  activity"  means  a 
structured,  ordered,  consolidated,  or 
scheduled  meeting  on  or  occupation  of 
the  public  lands  for  the  purpose  of 
recreational  or  other  use  that  is  not 
commercial  or  competitive. 
This  definition  does  lend  itself  to  the 
interpretation  described  by  those  who 
commented,  by  expanding  the  scope  of 
the  definition  to  include  meetings  and 
other  non-recreational  uses.  We  have 
amended  the  definition  in  the  final  rule 
to  make  it  clear  that  it  covers  only 
recreational  uses. 

We  have  also  amended  §  2932.11  to 
provide  that  organizers  of  group  events 
or  activities  need  a  permit  only  if 
required  by  a  BLM  management  or 
activity  plan  or  when  we  determine  that 
resource  concerns,  potential  user 
conflicts,  or  public  health  and  safety 
concerns  indicate  that  a  permit  is 
necessary.  We  have  also  amended  the 
rule  to  treat  small  group  events  the  same 
way  we  treat  small  competitive  events. 
That  is,  we  may  waive  the  permit 
requirement  (see  §  2932.12)  if  an 
organized  event  is  not  commercial,  not 
advertised,  does  not  pose  appreciable 
risks  to  people  or  the  environment,  and 
does  not  require  special  BLM 
management  or  monitoring. 

Any  threshold  on  the  number  of 
people  making  up  a  group  that  needs  a 
permit  would  be  difficult  to  establish  on 
a  national  basis.  BLM  will  determine  the 
threshold,  if  any,  for  each  area.  (For 
example,  10  p>eople  in  a  sensitive 
riparian  area  may  constitute  an 
organized  group,  but  a  less  sensitive 
upland  area  may  be  able  to  handle  200 
people  without  special  management 
attention.)  BLM  will  base  this 
determination  on  planning,  resource 
concerns,  potentid  user  conflicts, 
public  health  and  safety,  or  a 
combination  of  these  factors. 

The  requirement  for  a  group  permit  is 
not  new.  Our  approach  is  similar  to  that 
of  the  National  Park  Service,  which 
codified  implementing  regulations  at  36 
CFR  71.10  in  1974.  BLM's  authority  for 
this  type  of  permit  is  section  4  of  the 
Land  and  Water  Conservation  Fimd  Act 
(LWCFA)  of  1965  (16  U.S.C.  4607-1  ef 
seq.). 

One  comment  addressed  the  effect  of 
the  proposed  rule  on  institutional 
groups.  It  suggested  that  the  permit 
waiver  requirements  are  overly  broad, 
and  would  essentially  prevent  any 
institution  from  qualifying  for  a  waiver' 
for  any  type  of  use. 

We  may  require  academic, 
educational,  scientific,  and  research 
groups  to  obtain  a  permit,  depending 


61734  Federal  Register /Vol.  67,  No.  190 /Tuesday.  October  1,  2002 /Rules  and  Regulations 


upon  how  they  structure  their  trips.  For 
example,  if  BLM  determines  that  the 
institutional  group  is  commercial  use  or 
if  the  primary  purpose  of  a  use  is 
recreational,  and  academic  aspects  are 
incidental,  we  would  not  waive  the 
permit  requirement.  If  the  use  is 
noncommercial,  the  primary  purpose  is 
academic,  the  use  supports  management 
objectives,  and  BLM  has  either 
requested  the  institution  to  complete  a 
project  or  study,  or  BLM  can  benefit 
from  a  project  or  study  that  the 
institution  proposes  and  intends  to 
complete  if  permitted,  BLM  could  issue 
an  administrative  use  authorization. 
BLM  may  issue  permits  to  use  special 
areas  to  institutional  groups  making 
noncommercial  use  of  these  areas  on  a 
cost  sharing  basis.  Where  BLM  has 
allocated  access  to  particular  kinds  of 
uses  and  numbers  of  trips  through  land 
use  planning,  we  may  award  additional, 
non-allocated  permits  on  a  space 
available  basis.        j 

Section  2932. 14    Do  I  Need  a  Special 
Recreation  Permit  To  Hunt,  Trap,  or 
Fish? 

A  number  of  comments  questioned 
why  hunting,  fishing,  and  trapping  were 
singled  out  as  activities  not  needing  a 
permit.  Some  described  this  section  as 
arbitrary  and  capricious  for  including 
only  these  uses,  and  not  other,  less 
consumptive  uses.  One  comment  noted 
that  these  uses  still  need  a  permit  if  they 
meet  the  requirements  of  commercial, 
competitive,  or  organized  group 
permits.  One  comment  concerned  the 
requirement  for  guides  involved  in 
hunting,  fishing,  and  trapping  to  acqmre 
an  SRP.  The  respondent  suggested  that 
the  provision  should  indicate  that  the 
guide  would  need  an  SRP  only  if  the 
guiding  is  taking  place  on  public  lands 
and  related  waters.  The  comment  writer 
also  wanted  the  rule  to  provide  that 
drop-off  or  air  taxi  service  would  not 
require  an  SRP. 

The  intent  of  this  section  is  to 
reiterate  that  hunting,  fishing,  and 
trapping  primarily  fall  under  the 
purview  of  the  States.  However,  both 
the  proposed  rule  and  the  final  rule 
require  a  commercial  enterprise  that 
provides  guide  or  outfitter  service  in 
support  of  hunting,  fishing,  or  trapping 
to  have  a  Special  Recreation  Permit. . 
However,  we  have  amended  this 
provision  to  make  it  clecir  that  if  an 
oi^ganized  group  wished  to  go  on  a 
hunting  trip  on  public  lands,  or 
someone  wanted  to  hold  a  fishing 
tournament  as  a  competitive  event,  BLM 
would  require  a  Special  Recreation 
Permit.  The  point  of  this  amendment  is 
that  if  the  subject  of  an  activity  or  event 
is  huinting  or  fishing,  it  does  not  excuse 


the  organizer  or  sponsor  &t)m  obtaining 
a  permit  if  the  regulations  otherwise 
require  a  permit  because  the  event  is 
commercial  or  competitive. 

The  title  of  the  regulations,  "Part 
2930 — ^Permits  for  Recreation  on  Public 
Lands,"  limits  the  content  of  the 
regulations  to  permits  for  recreational 
use  of  public  lands.  For  the  purposes  of 
brevity,  we  do  not  repeat  the  phrase, 
"on  public  land  and  related  waters," 
throughout  the  text. 

Drop-off/pickup  air  taxi  services  that 
meet  the  definition  of  "commercial  use" 
in  §  2932.5  would  need  an  SRP  unless 
they  had  an  airport  lease  or  right  of  way 
for  commercial  use. 

Section  2932.22    When  Do  I  Apply  for 
a  Special  Recreation  Permit? 

We  received  6  comments  that 
primarily  addressed  the  requirement 
that  applicants  submit  applications  for 
Special  Recreation  Permits  at  leastlSO 
days  before  their  activities  are  to  begin. 
Several  other  comments  addressed  this 
issue  along  with  other  concerns. 

Most  of  these  comments  maintained 
that  180  days  would  be  too  far  in 
advance,  particularly  for  small 
competitive  groups,  or  small  organized 
groups  and  event  sponsors,  to  have  to 
apply. 

Several  of  the  comments  also  stated 
that  it  would  not  be  fair  to  applicants  to 
tell  them  as  late  as  four  months  after 
they  submitted  their  applications  that 
we  would  not  be  able  to  issue  a  permit 
in  time  for  their  activity  to  take  place, 
as  provided  in  proposed  §  2932.25. 

On  the  other  hand,  none  of  the 
commercial  outfitters  who  addressed 
this  issue  objected  to  the  180  day 
advance  requirement. 

While  the  preamble  states  that  the 
local  BLM  office  may  provide  for  a 
shorter  review  period,  this  exception  is 
not  reflected  in  the  regulation.  The  BLM 
handbook  also  specifies  that  we  may  be 
able  to  act  on  applications  filed  fewer 
than  180  days  before  your  proposed 
activiUr  or  event. 

We  believe  that  180  days  is  a 
reasonable  requirement  for  permits  that 
require  environmental  assessment 
beyond  that  already  covered  in  a  land 
use  plan,  programmatic  EA,  or 
categorical  exclusion.  If  the  proposed 
activity  occins  in  critical  habitat  for  a 
threatened  or  endangered  species,  for 
example,  BLM  may  have  to  engage  in 
lengthy  consultation  with  another 
agency.  Therefore,  we  believe  that  the 
180  day  requirement  reflects  BLM's 
needs  for  most  proposed  competitive, 
commercial,  and  organized  group  or 
event  activities.  In  some  cases  (for 
example,  where  there  is  great  demand 
for  access  to  the  public  lands),  local 


offices  may  need  to  require  that 
applications  be  submitted  in  advance  of 
180  days.  This  may  happen  when  it  is 
necessary  to  schedule  a  series  of 
separate  annual  events  on  succeeding 
weekends.  However,  we  have  amended 
the  provision  in  the  final  rule  to  make 
it  clear  that  BLM  may  reduce  the  time 
requirement  for  events  or  activities  that 
do  not  require  extensive  environmental 
dociunentation  or  consultation.  We  have 
also  revised  section  2932.25  to  provide 
for  earlier  warning  from  BLM  that 
permit  application  will  require  more 
than  routine  review. 

Section  2932.24    What  information 
Must  I  Submit  With  My  Application? 

Comments  from  the  outfitter 
conununity  suggested  that  we  should 
amend  §  2932.24(a)(3)  by  adding  a 
provision  for  applications  to  include  a 
statement  of  how  the  applicant's  activity 
would  contribute  to  the  public's  use  and 
enjoyment  of  the  land  and  resoinces 
that  we  manage. 

While  this  information  would  be 
useful,  and  BLM  would  certainly 
consider  it  when  evaluating  an 
application  (as  provided  in  §2932.26),  it 
is  not  necessary.  Fiulher,  it  might  be 
misleading  to  make  it  a  requirement  for 
applications.  Lack  of  a  concrete  public 
benefit  does  not  disqualify  an  activity 
that  is  the  object  of  a  Special  Recreation 
Permit  application.  We  do  not  want  to 
suggest  in  the  regulations  that  a  general 
public  benefit  is  a  prerequisite  for 
obtaining  a  permit  imder  these 
regulations. 

Section  2932.31    How  Does  BLM 
Establish  Fees  for  Special  Recreation 
Permits? 

A  few  comments  that  addressed  this 
section  did  not  recommend  any  change 
to  the  Proposed  Rule.  However,  they 
strongly  inged  BLM  to  seek  professional 
guidance  from  the  appraisal  industry, 
user  groups,  and  others  concerned  with 
"or  affected  by  how  fees  will  be 
determined,  when  we  compile  our  fee 
schedules. 

We  concuir  with  these  conunents,  and 
plan  such  consultation.  No  change  in 
the  rule  is  necessary  to  respond  to  these 
comments. 

More  than  200  comments  addressed 
the  cost  recovery  provisions  in 
paragraph  (d)  of  this  section  (paragraph 
(e)  in  the  final  rule).  About  20  of  these 
came  from  outfitters  and  commercial 
operators.  However,  most  of  these 
conunents  came  from  participants  in  a 
single  event.  Burning  Man  in  Nevada. 
Nearly  all  the  comments  opposed 
imposition  of  both  cost  recovery  and  use 
fees  for  the  same  permit.  Several 
comments  suggested  that  the  50  hour 
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threshold  for  charging  cost  recovery  is 
too  low,  and  suggested  that  cost 
recovery  should  be  charged  after  75-100 
hoius  of  BLM  staff  time,  or  200  hours, 
in  the  case  of  some  conunents.  Nearly 
all  the  conunents  bom  participants  in 
the  Burning  Man  event  agreed  that  BLM 
should  recover  our  administrative  costs. 
However,  they  thought  that  BLM  should 
not  "profit"  by  charging  both  cost 
recovery  and  use  fees,  which  many 
dubbed  "double  dipping." 

Outfitters  and  conunercial  operators 
generally  opposed  cost  recovery  on 
permit  renewals.  Also,  most  of  them 
raised  the  issue  of  how  cost  recovery 
should  be  applied  in  the  case  of  multi- 
year  permits. 

Outfitters  and  several  other 
respondents  suggested  that  the  costs  of 
preparing  programmatic  environmental 
assessments  (EAs)  not  be  included  in 
cost  recovery  charges,  since  the  benefits 
fall  to  the  general  public  and  succeeding 
applicants,  while  the  cost  Mis  to  one 
applicant. 

'There  were  a  niunber  of  comments 
that  asked  us  not  to  charge  any  fees  for 
land  which  is  publicly  owned  and 
already  supported  through  taxes.  Many 
of  these  comments  also  questioned 
whether  BLM  would  wisely  use  the  fees 
we  collect. 

BLM  received  its  authority  to  seek 
cost  recovery  associated  with  issuing 
authorizations  to  use  the  public  lands  in 
1976  bom.  section  304(b)  of  the  Federal 
Land  Policy  and  Management  Act 
(FLPMA)  (43  U.S.C.  1734(b)).  We 
selected  the  50-hour  threshold  for 
charging  full  cost  recovery  because  it  is 
consistent  with  the  BLM's  Lands  and 
Realty  program,  and  is  consistent  with 
the  approach  of  the  U.S.  Forest  Service, 
which  issues  Special  Use  Permits  to 
authorize  general  land  uses  as  well  as 
recreation.  Cost  recovery  guidelines  in 
Office  of  Management  and  Budget 
(OMB)  Circular  A-25  direct  Federal 
agencies  to  limit  cost  recovery  to 
situations  when  a  service  or  privilege 
provides  special  benefits  to  an 
identifiable  recipient,  beyond  those  that 
accrue  to  the  general  public. 
Consequently,  costs  associated  with 
.development  of  programmatic  EAs 
woidd  not  normally  trigger  cost 
recovery  fee,  because  BLM  does  not 
assign  them  to  the  single  initial 
applicant. 

As  to  permit  renewals,  the  practical 
effect  of  the  rule  as  written,  with  its  50- 
hour  threshold,  is  that  permit  renewals 
will  not  trigger  cost  recovery,  unless  you 
propose  a  substantial  change  in  your 
operation  that  would  require  additional 
environmental  analysis. 

In  response  to  the  concerns  expressed 
by  the  public  about  the  appearance  of 


double  charging,  we  have  made  several 
changes  in  paragraph  (e).  These  changes 
should  have  the  effect  of  clarifying 
when  cost  recovery  charges  apply  and 
when  permit  fees  apply  to  commercial, 
competitive,  and  organized  group 
activities  or  events.  We  separated  cost 
recovery  requirements  for  commercial 
use  bom  competitive  or  organized 
group/event  use.  We  did  this  to 
distinguish  between  the  commercial  fee 
that  BLM  assesses  for  the  privilege  of 
using  the  public  lands  for  a  business, 
versus  the  need  to  assess  cost  recovery 
for  either  type  of  use  to  help  pay  for  the 
preparation  of  an  authorization  and  for 
its  administration. 

•  The  costs  would  have  to  reach  the 
threshold  in  one  year  for  cost  recovery 
to  b<9  invoked  on  a  multi-year  permit; 

•  We  specifically  exclude 
programmatic  or  general  land  use  plan 
documentation  fr^m  cost  recovery, 
except  if  the  documentation  work  has 
been  done  because  of  or  to  benefit  a 
specific  applicant; 

•  In  cases  where  we  charge  for  cost 
recovery  for  recreational  events  (as 
opposed  to  commercial  use),  the  final 
rule  provides  that  the  charges  will  be  in 
place  of  permit  fees. 

•  In  some  cases  where  we  would 
normally  charge  for  cost  recovery,  we 
may  elect  to  charge  a  permit  fee  instead 
of  cost  recovery  if  the  permit  fee  is 
greater  than  cost  recovery  would  be. 

Section  2932.33    When  Are  Fees 
Refundable? 

Comments  bom  the  outfittOT 
commimity  suggest  removing  the 
prerequisite  that  BLM  actually  award  a 
permit  to  someone  else  before  we  refund 
fees  to  an  applicant  who  cancels  or 
reduces  his  or  her  application  for  a 
Special  Recreation  Permit.  They  suggest 
that  the  standard  shoiild  be  whether  the 
outfitter  relinquished  the  use  in  time  to 
make  it  available  to  others,  not  whether 
others  have  actually  applied  for  the  use 
and  the  agency  is  able  to  award  it.  (Note 
that  this  provision  pertains  to  fees,  not 
cost  recovery  requirements.) 

We  agree  with  the  comment  and  have 
removed  the  words  "and  we  are  able  to 
award  such  use."  The  sentence  in 
question  only  applies  to  areas  where  use 
is  allocated  to  commercial  or  non- 
commercial use  or  both.  An  area  where 
recreation  use  has  been  "allocated"  is 
an  area  where  demand  has  olitstripped 
supply,  or  use  needs  to  be  restricted  to 
protect  the  resoiuces.  Management  or 
operations  plans  for  allocated  areas  will 
determine  the  amoimt  of  time  BLM 
would  normally  need  to  reallocate  your 
use,  and  thus  the  deadline  for  you  to 
notify  us  and  qualify  for  a  refund  or 


credit.  However,  whether  to  provide  a 
refund  is  at  the  discretion  of  BLM. 

Section  2932.34    When  May  BLM 
Waive  Special  Recreation  Permit  Fees? 

One  comment  stated  that  this  section 
made  it  too  easy  for  organizers  of 
activities  that  the  comment  described  as 
clearly  commercial  to  obtain  fee 
waivers.  The  comment  lu^ed  that 
organizers  of  activities  that  are 
commercial  in  nature  should  not  be  able 
to  avoid  paying  fees  merely  because  the 
users  have  certain  characteristics,  or 
label  themselves  in  certain  ways. 

The  language  in  the  proposed  rule 
was  very  similar  to  that  in  the  previous 
regulation  at  43  CFR  8372.4(c)(2)-{3), 
which  directed  that  BLM  not  assess  fees 
for  scientific  and  educational  outings.  In 
the  proposed  rule,  we  attempted  to 
clarify  this  provision  to  eliminate  the 
possibility  that  recreational  outings  may 
obtain  a  fee  waiver  because  they  have 
educational  aspects,  such  as  a  professor 
accompanying  a  group  of  tourists  to 
explain  the  geology  or  history  of  an  area. 
As  a  practical  matter,  BLM  has  granted 
very  few  fee  waivers  under  this 
authority.  An  applicant's  status  as  an 
academic,  scientific,  research,  or 
therapeutic  institution  is  not,  by  itself, 
a  basis  for  waiving  fees.  BLM  has  a 
responsibility  to  evaluate  proposals  to 
determine  whether  fee  waivers  are 
warranted.  A  professor  proposing  to 
take  students  onto  public  lands  for 
research  or  study  for  academic  credit 
would  qualify  for  a  waiver  under  this 
regulation.  However,  groups  proposing 
activities  meeting  the  definition  of 
commercial  use  would  not  be  granted 
fee  waivers  if  they  merely  belong  to  an 
academic,  scientific,  research,  or 
therapeutic  institution.  The  key  factor  is 
whether  the  activity  itself,  rather  than 
the  sponsoring  institution,  qualifies  for 
a  waiver.  We  did  not  amend  this 
provision  in  the  final  rule. 

Section  2932.42    How  Long  Is  My 
Special  Recreation  Permit  Valid? 

A  comment  from  a  trade  association 
representing  outfitters  recommended 
that,  considering  the  investment 
required  by  outfitters,  the  maximum 
term  for  SRPs  should  be  10  years,  unless 
BLM  finds  that  special  circimistances 
require  a  shorter  period. 

As  a  practical  matter,  the  renewal  and 
transfer  policies  contained  in  the 
proposed  rule  improve  tenure  over  that 
provided  in  the  previous  regulations. 
Section  2932.51  makes  it  clear  that  BLM 
will  renew  a  permit  if  it  is  in  good 
standing  and  consistent  with  our  land 
use  plans  and  policies,  and  if  the 
permittee  has  a  satisfactory  record  of 
performance.  This  regulation  follows 
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existing  BLM  policy  on  permit  renewal 
and  transfers.  Regardless  of  the  term  of 
the  permit,  BLM  may  cancel  or  amend 
it  for  cause  as  described  in  2932.56. 

However,  BLM  recognizes  that  the 
maximum  of  a  5.-year  permit  is  a  matter 
of  concern  for  the  outfitting  and  guiding 
community.  Elsewhere  in  today's 
Federal  Register  appears  a  proposed 
rule  that  would  change  the  maximum 
term  for  a  Special  Recreation  Permit  to 
10  years.  Because  this  is  a  substantial 
change  that  was  not  discussed  in  the 
proposed  rule,  it  is  necessary  and 
appropriate  to  allow  a  period  of  time  for 
public  comment. 

Section  2932.43    What  Insurance 
Requirements  Pertain  to  Special 
Recreation  Permits? 

We  received  fewer  than  10  comments 
addressing  insurance  and  bonding 
issues.  Outfitters  and  commercial 
interests  generally  supported  the 
insurance  requirements  as  they  relate  to 
their  activities.  However,  other 
comments  addressed  bonding  or 
insurance  requirements  for  organized 
group  activities  or  events.  One  comment 
was  opposed  to  any  insurance  or 
bonding  requirement.  The  others 
suggested  changes  to  ensiue  that  the 
requirements  are  based  on  the  kind  of 
event  or  activity  for  which  BLM  is 
issuing  permits.  According  to  these 
comments,  there  are  many  types  of 
group  activities  or  recreation  events  that 
may  require  a  permit,  but  for  which 
insurance  or  bonding  should  not  be 
necessary  because  the  event  or  activity 
poses  no  risk  to  participants  or  the 
environment.  One  respondent  suggested 
that  BLM  establish  criteria  for  when  we 
would  waive  insurance  and  bonding 
requirements.  Two  comments  suggested 
that  any  requirement  for  insurance  for 
small  groups  would  be  onerous  and 
would  force  small  groups  or  events  to 
either  proceed  without  authorization 
(and  risk  prosecution)  or  cancel  their 
proposed  activity  or  event. 

One  comment  suggested  that  there 
should  not  be  an  exception  excusing 
vendors  from  obtaining  insiu^nce.  and 
one  comment  suggested  that  BLM 
impose  fines  and  penalties  on 
permittees  that  cause  environmental 
degradation  or  other  damage  rather  than 
require  insurance  or  bonding  for 
possible  damages  occurring  under  an 
organized  group  or  event  Sp>ecial 
Recreation  Permit. 

One  comment  suggested  insurance 
coverage  requirements  should  be 
published  and  updated  in  the  same 
fashion  as  fees. 

This  section  of  the  proposed  rule  was 
essentially  unchanged  from  the  previous 
regulations  in  subpart  8372.  We  added 
the  provision  that  BLM  may  require 


insurance  or  bonding  for  organized  ~ 
groups  or  events,  leaving  the  final 
decision  on  insurance  and  bonding 
requirement  for  groups  and  events  to  the 
BLM.  We  realize  and  agree  that  many 
small  scale  activities  and  events  will  not 
and  should  not  require  insurance  or 
bonding,  but  do  not  believe  it  is 
reasonable  to  establish  national  criteria 
for  waiving  insurance  requirements. 

BLM's  Special  Recreation  Permit 
Handbook,  which  will  be  available  in 
field  offices  and  on  the  internet  soon 
after  the  effective  date  of  this  final  rule, 
will  contain  criteria  for  oui 
determination  of  minimiun  insiu'ance 
coverage  requirements.  The  amounts  of 
coverage  we  require  vary  based  on  the 
risk  involved  in  the  activity.  That  risk 
depends  on  the  nature  of  the  activity, 
the  conditions  where  the  activity  will 
take  place,  the  niunber  of  participants, 
skill  level  of  the  participants,  and  risk 
management  implemented  by  the 
permittee.  In  other  words,  the  local  BLM 
office  administering  the  event  can  best 
determine  what  coverage  you  need,  as 
opposed  to  BLM  headquarters  setting 
limits  on  a  national  basis.  Our  actual 
experience  is  that  most  permittees  carry 
more  insurance  than  BLM  would 
normally  require. 

As  written,  the  exception  for  vendors 
is  not  a  blanket  exception.  Rather,  it 
gives  the  BLM  the  discretion  to  require 
insurance  for  vendors  when  necessary. 
Not  all  vending  poses  risks  to  the  public 
(tee-shirt  sales,  for  example),  while 
others  (such  as  food  sales)  will  require 
insurance. 

Imposition  of  fines  and  penalties  on 
permittees  who  cause  damage,  rather 
than  requiring  up-front  insurance  or 
bonding,  would  not  assure  the  public 
that  its  interests  are  being  protected. 
Fines  are  often  uncoUectible.  Civil 
judgments  are  difficult  to  obtain  and 
collect.  Damage  repair  in  such  cases 
would  at  best  take  longer. 

Section  2932.52    How  Do  I  Apply  for  a 
Renewal? 

Some  comments  expressed  concern 
about  the  requirement  in  the  proposed 
rule  that  an  application  for  renewal  be 
made  "in  the  same  form  as  for  a  new 
permit."  The  concern  is  the  regulation 
may  imply  a  full,  "firom  scratch" 
evaluation. 

That  is  not  the  intent,  and  we  have 
amended  the  text  to  say  "on  the  same 
form."  You  must  file  renewals  on  the 
SRP  application  form,  and  should  file 
updates  to  operations  plans  at  the  same 
time.  You  need  only  write  "unchanged" 
on  the  parts  of  the  form  where  permit 
needs  and  other  information  have  not 
changed.  We  expect  that  processing 
renewals  will  be  much  less  involved 


than  issuing  new  permits.  For  example, 
an  application  to  continue  a  previously 
approved  use  usually  does  not  require 
preparation  of  a  new  NEPA  docimient. 
However,  if  field  conditions  have 
changed,  we  may  need  to  conduct  new 
environmental  analyses. 

Section  2932.54    When  May  I  Transfer 
My  Special  Recreation  Permit  to  Other 
Individuals,  Companies,  or  Entities? 

Comments  from  the  outfitting 
community  expressed  concern  that  the 
language  in  this  section  may  provide  an 
avenue  for  a  local  manager  to  reduce  or 
destroy  the  market  value  of  an  outfitting 
company  by  denjing  transfers  or 
withholding  approval  of  certain 
transfers  to  target  specific  operations  or 
styles  of  operations. 

BLM  recognized  the  need  for 
guidance  on  transfers  and  published  its 
national  Special  Recreation  Permit 
Policy  in  1984  (49  FR  5300,  February 
10, 1984),  which,  among  other  things, 
authorized  transfers.  We  process 
transfers  under  the  following  guidelines: 

1.  You  must  provide  adequate 
documentation  to  BLM  that  you  intend 

a  bona  fide  business  transfer  or  sale.  The 
transfer  or  sale  must  include  a 
substantial  portion  of  the  equipment 
and  other  tangible  assets  needed  to 
conduct  a  business.  BLM  will  not 
approve  any  attempted  transfer  or  sale 
of  authorized  use  ^one. 

2.  The  previous  permittee  generally 
.  should  have  operated  at  an  acceptable 

standard  for  at  least  one  full  year. 

3.  BLM  will  evaluate  the  proposed 
business  sale  and  transfer  the  permit 
privileges  to  a  qualified  buyer,  if — 

•  The  transfer  is  consistent  with 
planning  decisions;  and 

•  The  proposed  sale  includes  tangible 
property  necessary  to  conduct  the 
activities  authorized. 

4.  The  proposed  permittee  must 
provide  a  written  operation  plan  to 
BLM,  including  any  anticipated 
operational  changes  from  the  present 
permittee. 

"  This  section  of  the  final  rule  codifies 
and  improves  BLM's  policy  on  permit 
transfers. 

The  discussion  in  the  preamble  of  the 
May  16,  2000,  proposed  rule  stated  that 
BLM  will  allow  a  transfer  as  long  as  you 
meet  the  requirements  of  this  section. 
This  policy,  that  we  will  approve  a 
permit  transfer  only  if  the  business  or  a 
substantial  part  of  it  is  sold,  continues 
in  this  final  rule. 

Section  2932.55    When  Must  I  Allow 
BLM  To  Examine  My  Permit  Records? 

One  comment  stated  the  section  was 
overreaching,  saying  that  it  would 
attempt  to  authorize  BLM  to  obtain 
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privileged  material  from  attorneys, 
accountants,  and  other  professionals. 
The  intent  of  the  rule  is  to  allow  the 
BLM  to  meet  its  legislative  and 
regulatory  requirements  in  FLPMA, 
LWCFA.  and  OMB  Circular  A-25.  For 
BLM  to  meet  its  legislative  requirements 
to  protect  natural  resources  and  to  help 
ensure  public  health  and  safety,  we 
issue  stipulations  with  each  permit.  We 
use  monitoring  and  an  evaluation 
process  to  help  us  ensure  that 
permittees  provide  the  public  with 
qualified,  experienced  guides.  It  also 
helps  to  ensure  that  the  permittee 
follows  permit  stipulations  to  protect 
natural  and  cultural  resources.  Finally, 
audits  help  ensure  that  the  public 
receives  ^ir  compensation  bom 
businesses  conducted  on  public  lands 
by  allowing  us  to  review  the  financial 
aspects  of  their  permit  operations  and 
make  sure  adequate  fees  are  paid.  OMB 
Circular  A-25  emphasizes  this 
requirement.  We  need  to  ensure  that 
BLM  has  access  to  records  regardless  of 
the  entity  that  physically  possesses 
them.  BLM  would  certainly  respect 
items  covered  by  attorney/client  and 
other  privileges.  It  is  up  to  you  or  your 
attorney  to  assert  that  privilege  if  and 
when  BLM  requests  documents  you 
believe  to  be  privileged.  Accounting 
records  relating  to  the  SRP  are  precisely 
the  types  of  information  the  BLM  would 
seek  to  review.  Such  confidential 
information  may  be  protected  from 
public  disclosure  under  the  Freedom  of 
Information  Act  (5  U.S.C.  551  et  seq.). 
BLM  would  protect  it  to  the  extent 
allowable  by  law. 

Section  2932.56    When  will  BLM 
Amend.  Suspend,  or  Cancel  My  Permit? 

Several  comments  suggested 
removing  the  third  reason  for  altering  a 
permit,  protection  of  the  environment. 
These  respondents  found  the 
requirement  to  be  vague,  given  the 
contentious  nattire  of  determining 
carrying  capacities  of  the  land  and 
associated  waters  and  the 
environmental  effects  of  various 
activities.  The  comments  suggested  that 
BLM  should  be  obligated  to  perform 
some  level  of  investigation  or  analysis  to 
ensure  that  the  outfitters'  actions  are 
responsible  for  undesired 
environmental  impacts  before  imposing 
the  sanctions  provided  for  in  this 
section. 

BLM  will  not  amend,  suspend,  or 
cancel  a  permit  without  a  good  reason. 
Doing  so  would  be  arbitrary  and 
capricious,  and  could  not  bear  the 
scrutiny  of  administrative  or  judicial 
review.  BLM  will  only  alter  a  permit  for 
environmental  protection  reasons  after 
we  perform  a  thoroughly  documented 


analysis  and  the  permittee  has  an 
opportunity  to  review  it.  The  provision 
needs  to  remain  in  the  regulations. 
Protecting  the  public  lands  from 
uimecessary  or  undue  degradation  is  a 
core  duty  of  BLM  and  we  would  be 
remiss  in  not  including  environmental 
considerations  as  a  basis  for  modifying 
a  permit.  The  same  reasoning  applies  to 
suspensions  and  cancellations  of 
permits. 

BLM  may  suspend  or  amend  a  permit 
if— 

•  There  is  a  problem  with  public 

safety; 

•  There  are  clear  violations  of  permit 
stipulations  to  protect  public  safety  or 
the  environment;  or 

•  Resource  or  legal  conditions  change 
during  the  permit  period  (for  example, 

a  threatened  or  endangered  species 
listing  occuirs  that  affects  the  permit 
area). 

The  BLM  will  use  the  annual 
evalluation  process  to  determine 
whether  there  is  any  failure  to  perform 
or  any  violation  of  a  permit  that  would 
lead  to  canceling  a  permit.  If  the  reason 
for  the  adverse  action  is  out  of  your 
control,  (such  as  the  endangered  species 
listing  just  mentioned)  BLM  will  consult 
with  you  to  come  to  an  amicable 
solution,  if  possible.  Administrative 
procedures  are  always  available  to  a 
permittee  affected  by  an  adverse  action. 
This  includes  appeal  to  IBLA  under  43 
CFR  part  4,  specifically  §  4.410,  and  any 
other  administrative  remedy  applicable 
to  the  permittee. 

One  comment  suggested  that  BLM 
should  have  authority  to  suspend  a 
permit  or  deny  a  new  application  for  a 
permit  becaiise  of  violations  of  similar 
stipulations  on  another  permit. 

We  agree  with  this  comment.  We  have 
amended  §  2932.56(b)(2)  by  removing 
the  final  phrase,  "while  exercising  youi 
privileges  under  your  Special 
Recreation  Permit."  This  removes  the 
requirement  that  your  disqualifying 
conduct  is  specific  to  the  subject  permit, 
rather  than  to  any  similar  permit. 
Further,  any  action  that  violates 
environmental  or  natural  resource  law 
may  also  be  disqualifying,  whether  you 
have  a  permit  or  not. 

Issuing  permits  to  individuals  who 
have  histories  of  violating  the 
conditions  of  their  permits  is  an  ongoing 
problem  for  all  Federal  agencies. 
Additional  authority  is  necessary  to 
deny  permits  to  individuals  or 
companies  that  have  habitually  violated 
permit  conditions.  Authority  is  needed 
to  deny  permits  to  individuals  that  have 
had  permits  canceled  by  other  agencies 
and  to  those  individuals  who  have  a 
demonstrated  history  of  willful 
destruction  of  private,  state,  or  Federal 


properties,  especially  in  relation  to 
natural,  cultural,  and  historical 
resources.  We  have  had  a  number  of 
former  permittees  who  have  had  permits 
canceled  for  cause  by  one  BLM  office, 
or  by  another  agency,  who  subsequently 
apply  for  and  receive  a  BLM  permit 
from  another  office,  only  to  cause 
similar  problems  in  the  new  area.  BLM 
needs  authority  to  stop  this  from 
occurring.  It  is  our  responsibility,  as  a 
regulatory  agency,  to  give  the  public  a 
reasonable  assurance  that  businesses 
operating  on  the  public  lands  are 
responsible  and  have  a  sense  of 
stewardship  and  the  duty  of  care  for  the 
lands  they  operate  on  and  the  clients 
they  serve  and  who  provide  a  safe  and ' 
high  quality  experience  to  the  public 
requesting  these  kinds  of  services. 
Several  comments  addressed  the 
language  at  paragraph  (c):  "If  we 
suspend  your  permit,  your 
responsibilities  under  the  permit  would 
continue  during  the  suspension."  In 
certain  situations,  it  may  be  necessary 
for  BLM  to  suspend  assigned  authorized 
use  for  a  period  of  time.  Examples  of 
such  instances  include  periods  of  high 
fire  danger,  flood  conditions  or  high 
water,  presence  of  health  hazards,  or 
high  likelihood  of  degradation  of 
environmental  resoiut»s.  These 
situations  are  usually  temporary  and 
will  not  normally  extend  the  life  of  the 
permit.  Situations  could  arise  where 
only  a  portion  of  a  permit  would  be 
suspended,  and  BLM  would  allow  the  . 
permittee  to  continue  operating  in  the 
areas  not  subjected  to  the  suspension;  in 
such  cases  permit  obligations  woidd 
continue.  These  suspensions  may  not 
have  any  affect  on  the  reporting 
requirements,  payment  of  fees,  or 
expiration  date  of  the  permit. 

m.  Final  Rule  as  Adopted 

This  portion  of  the  Supplementary    - 
Information  describes  and  explains 
section-by-section  changes  we  have 
made  in  the  final  rule  that  were  not 
prompted  by  public  comments.  The 
changes  recognize — 

•  Longstanding  field  practice, 

•  Statutory  law, 

•  Need  for  internal  consistency  in  the 
final  rule, 

•  Need  for  improved  clarity  in  the 
regulations,  or 

•  Some  combination  of  these  factors. 

Section  2932. 12    When  May  BLM 
Waive  the  Requirement  To  Obtain  a 
Permit? 

We  have  revised  paragraph  (c)(5)  in 
the  final  rule.  This  paragraph  states  the 
final  criterion  for  waiving  the  permit 
requirement  for  competitive  events.  We 
added  the  lack  of  need  for  specific 
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management  by  BLM  personnel  as  a 
reason  for  waiving  the  permit 
requirement. 

This  change  makes  the  text  for 
competitive  events  consistent  with  the 
text  changes  resulting  from  public 
comment  for  organized  group  or  event 
use.  It  recognizes  that  some  competitive 
events  are  so  small  that  they  have  such 
inconsequential  effects  that  we  do  not 
need  to  exercise  any  control  over  them. 
The  "requires  no  specific  management" 
wording  makes  it  clear  that  BLM 
recognizes  no  need  to  make  any  on-site 
management  changes,  e.g.,  closing  a 
recreation  site  to  public  use  because  it 
is  reserved  for  an  event.  An  example 
might  be  a  Boy  Scout  orienteering 
competition  with  a  limited  niunber  of 
participants.  Although  it  would  be 
technically  competitive,  it  would  not  be 
commercial,  award  cash  prizes, 
advertise,  or  appreciably  affect  the 
enviroimient.  It  probably  would  not 
require  monitoring  under  paragraph 
(c)(5),  and  in  most  circumstances  would 
not  require  BLM  management  action 
before,  during,  or  edter  the  event.  The 
local  BLM  manager  would  have 
discretion  in  this  case  to  require  or 
waive  the  permit,  perhaps  requiring  one 
if  only  to  be  aware  that  there  are  a 
certain  number  of  children  on  the 
public  lands  in  a  particular  area,  and 
possibly  needing  protection  or  rescue. 

Section  2932.34    When  May  BLM 
Waive  Special  Recreation  Permit  Fees? 

We  have  amended  this  section  to 
make  it  clear  that  to  have  a  fee  waiver 
approved  for  educational,  scientific,  or 
research  uses,  you  must  be  an 
accredited  institution.  Without  this 
change,  the  provision  would  be 
unnecessarily  vague. 

Section  2932.52    How  Do  I  Apply  for  a 
Renewal?  j 

We  have  amended  paragraph  (b)  by 
removing  the  requirement  that  BLM 
"establish  and  publish  deadlines  for 
submitting  renewal  applications." 
Instead,  establishment  of  such  deadlines 
for  submitting  renewal  applications  will 
be  discretionary  wi&  the  local  BLM 
manager. 

This  change  relieves  BLM  of  the 
unnecessary  burden  of  publishing 
deadlines  for  renewal  applications  in 
the  Federal  Register  or  newspapers. 
BLM  mostly  communicates  directly 
with  permittees,  and  if  the  renewal 
deadline  is  not  stated  in  the  original 
permit,  we  will  alert  the  permittee  as 
the  deadline  approaches.  There  is  no 
need  to  publish  application  deadlines 
for  renewal  of  permits.  The  change  is 
also  consistent  with  current  language  in 


the  Special  Recreation  Permit  Manual/  ^ 
Policy  Statement  and  Handbook. 

Section  2932.54    When  May  I  Transfer 
My  Special  Recreation  Permit  to  Other 
Individuals,  Companies,  or  Entities? 

BLM  has  amended  paragraph  (b)  of 
this  section  to  make  it  clear  that  the 
transferee  must  meet  all  BLM 
requirements,  including  the  payment  of 
fees,  before  we  will  allow  a  transfer  and 
issue  a  new  SRP.  Read  in  isolation,  the 
proposed  rule  provision  seemed  to 
require  only  the  payment  of  fees.  The 
revised  provision  makes  it  clear  that  a 
transferee  must  meet  all  BLM 
requirements  before  we  will  allow  a 
permit  to  be  transferred. 

Section  2932.57    Prohibited  Acts  and 
Penalties 

We  have  added  two  provisions  to  the 
list  of  Prohibited  acts.  The  first  prohibits 
permittees  from  interfering  with  other 
users  of  the  public  lands.  The  second 
prohibits  refusal  to  disperse  when  BLM 
has  suspended  or  canceled  a  permit. 

The  first  of  these  is  based  on  43  CFR 
9239.2-5,  which  in  turn  implements  an 
1885  law  prohibiting  interference  with 
persons  using  or  traveling  on  public 
lands  (23  Stat.  322;  43  U.S.C.  1063).  The 
second  addition  is  similar  to  a 
prohibited  act  already  in  the  recreation 
regulations  at  §8365.1-4,  which 
prohibits  failure  to  disperse  when 
directed  by  BLM.  The  prohibitions,  in 
other  words,  are  not  new  in  this  rule, 
and  would  apply  to  special  recreation 
permittees  whether  they  appear  in  part 
2930  or  not. 

We  have  also  made  changes  in  the 
penalty  provisions  of  paragraph  (b)  of 
this  section.  Paragraph  (b)(1)  is 
amended  to  refer  to  the  penalties  in  18 
U.S.C.  3571  as  well  as  FLPMA. 

This  will  ensure  that  the  fines  that 
became  applicable  in  1987  imder  the 
alternative  fines  section  in  the  U.S. 
Criminal  Code  are  applicable.  Also,  any 
future  increases  in  fines  will  also  be 
applicable  because  they  most  likely  will 
be  increased  in  section  3571. 

We  also  have  added  a  new  paragraph 
(b)(3)  that  imposes  the  penalties  in  18 
U.S.C.  3571  on  failing  to  obtain  any 
permit  or  pay  any  fee  required  in 
subpart  2932,  pursuant  to  the  Land  and 
Water  Conservation  Fund  Act,  as 
amended. 

This  amendment  places  in  subpart 
2932  the  penalty  provisions  already 
found  in  §9268.3(e)(l)  of  BLM's  law 
enforcement  regulations.  This  is  needed 
to  allow  us  to  apply  criminal  penalties 
provided  by  the  Land  and  Water 
Conservation  Fund  Act  and  to  ensure 
that  we  have  access  to  those  infraction 
level  penalties  in  locations  where  the 


class  A  misdemeanor  penalty  may  lead 
to  procedural  problems. 

Subpart  2933 — Recreation  Use  Permits 
for  Fee  Areas 

Recreation  use  permits  (RUP)  are 
authorizations  for  short  term 
recreational  use  of  developed  facilities, 
equipment,  services,  or  specialized  sites 
fiunished  at  Federal  expense.  RUPs  are 
most  frequently  used  in  BLM  to 
authorize  individual  and  group 
recreational  use  of  these  sites.  Sites  that 
charge  a  fee  meet  the  fee  criteria 
established  by  the  LWCFA,  as  amended. 
BLM  issues  RUPs  to  ensure  that  the 
people  of  the  United  States  receive  a  fair 
and  equitable  return  for  the  use  of  these 
facilities  and  to  help  recover  the  cost  of 
construction,  operation,  maintenance, 
administration,  and  management  of  the 
permits. 

BLM  has  been  able  to  administer  and 
manage  these  types  of  sites  through  fee 
provisions  in  the  LWCFA,  36  CFR  Part 
7,  and  policy.  Keeping  up  with  the 
growing  demands  of  users  and  the 
complexity  of  uses,  their  compatibility 
or  lack  thereof,  and  conflicting  types 
and  amounts  of  use,  is  becoming  more 
difficult  without  regulations.  The 
purpose  of  this  rule  is  to  allow  BLM  to 
notify  the  public  in  a  more  detailed  and 
formal  way  of  our  policies  and  the  laws 
and  regulations  for  administering  and 
managing  these  areas. 

This  subpart  codifies  a  permit  system 
pertaining  to  "fee  areas"  on  public  lands 
managed  by  BLM.  Fee  areas  are  sites 
that  provide  specialized  facilities, 
equipment,  or  services  related  to 
outdoor  recreation.  These  include  areas 
that  are  developed  by  BLM,  receive 
regular-maintenance,  may  have  on-site 
staffing,  and  are  supported  by  Federal 
funding.  Not  all  fee  areas  necessarily 
have  all  of  these  attributes.  Examples  of 
fee  areas  are  campgrounds  that  include 
improvements  such  as  picnic  tables, 
toilet  facilities,  tent  or  trailer  sites,  and 
drinking  water;  and  specialized  sites 
such  as  swimming  pools,  boat  launch 
facilities,  guided  tours,  himting  blinds, 
and  so  forl^.  The  provisions  in  these 
regulations  are  codifications  of  existing 
procedures  and  policies.  They  are 
designed  to  allow  the  most  efficient 
administration  possible  of  the  permit 
system,  and  the  easiest  access  by  the 
public. 

The  provisions  in  this  subpart  did  not 
attract  public  comments.  However,  we 
have  foimd  it  necessary  to  add  a  section 
on  prohibited  acts  and  penalties.  We 
will  propose  this  new  section  in  a  new 
proposed  rule  after  publication  of  this 
final  rule. 
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Cross-references 

Finally,  the  final  rule  changes  cross- 
references  in  other  parts  of  Title  43  from 
subpart  8372  to  part  2930. 

IV.  Procedural  Matters 

The  principal  author  of  this  final  rule 
is  Lee  Larson  of  the  Recreation  Group, 
Washington  Office,  BLM,  assisted  by 
Ted  Hudson  of  the  Regulatory  Affairs 
Group,  Washington  Office,  BIM. 

Regulatory  Planning  and  Review  (E.O. 
12866) 

This  document  is  not  a  significant 
rule  and  was  not  subject  to  review  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866. 

(1)  This  rule  will  not  have  an  effect  of 
$100  million  or  more  on  the  economy. 
It  will  not  adversely  affect  in  a  material 
way  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local, 
or  tribal  governments  or  communities. 

(2)  This  rule  will  not  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency. 

(3)  This  rule  does  not  alter  the 
budgetary  effects  or  entitlements,  grants, 
user  fees,  or  loan  programs  or  the  rights 
or  obligations  of  their  recipients. 

(4)  This  rule  does  not  raise  novel  legal 
or  policy  issues. 

During  fiscal  year  1996,  BLM  issued 
just  over  21,000  Special  Recreation 
Permits,  with  revenues  totaling  a  little 
over  $1.5  million  deposited  into  the 
Land  and  Water  Conservation  Fund 
(LWCF).  During  fiscal  year  1997,  BLM 
issued  just  over  32,000  Special 
Recreation  Permits,  with  revenues 
totaling  about  $2.9  million,  of  which 
nearly  $1.9  million  was  deposited  into 
the  LWCF  with  the  balance  attributed  to 
the  Fee  Demonstration  Project  and  other 
miscellaneous  accounts.  During  fiscal 
year  1998,  BLM  issued  just  over  37,500 
such  permits,  and  collected  just  over 
$4.8  million  in  fees,  of  which  nearly 
$1.6  million  was  deposited  into  the 
LWCF,  with  the  balance  attributed  to 
the  Fee  Demonstration  Project  and  other 
miscellaneous  accounts.  (These 
numbers  are  derived  fttjm  the  Public 
Land  Statistics;  the  variety  of  laws 
directing  the  revenues  to  nimierous 
funds  accoimts  for  different  average  fees 
from  year  to  year.  We  give  these 
numbers  to  illustrate  that  the  revenues 
charged  under  BLM's  recreation 
program  are  minuscule  compared  with 
those  realized  by  the  overall  national 
recreation  industry.)  Special  Recreation 
Permits  are  generally  obtained  by 
commercial  outfitters  and  guides  (about 
2,500),  river  running  companies  (about 


800),  sponsors  of  competitive  events 
(about  1,000),  "snow  bird"  seasonal 
mobile  home  campers  who  use  BLM's 
long  term  visitor  areas  (about  14,000), 
and  private  individuals  and  groups 
using  certain  special  areas.  Under 
current  regulations,  use  fees  are  to  be 
collected  according  to  a  schedule 
established  by  the  Director,  BLM,  and 
published  periodically  in  the  Federal 
Register.  BLM  may  charge  actual  costs 
if  they  exceed  the  fee  on  the  schedule. 
The  schedule  is  based  on  3  percent  of 
the  gross  annual  receipts  of  the 
permittee  or  an  $80  flat  annual  fee, 
whichever  is  greater.  Snow  birds  pay  a 
flat  seasonal  fee  of  $100.  The  flat  annual 
fee  for  commercial  outfitters  and  guides 
is  adjusted  periodically  in  line  with  the 
Implicit  Price  Deflator.  The  final  rule 
provides  for  use  fees  to  equal  fair  market 
value,  which  can  be  determined  through 
comparative  market  analysis, 
competitive  bidding,  or  other  means. 
The  State  of  Colorado  charges  river 
outfitters  5  percent  of  gross  receipts  to 
run  trips  on  the  Arkansas  River,  which 
features  the  Royal  Gorge.  This  may  be 
an  indication  of  the  type  of  fee  increase 
that  may  be  phased  in  imder  the  final 
rule.  BLM  will  determine  fair  market 
values  for  outfitter  permits  on  a  local  or 
regional  level,  based  on  comparative 
market  analyses  and  considering  public 
input. 

During  fiscal  year  1996,  BLM  issued 
over  116,000  Recreation  Use  Permits  for 
use  of  fee  sites,  with  revenues  totaling 
about  $600,000.  During  fiscal  year  1997, 
BLM  issued  about  184,000  Recreation 
Use  Permits  for  use  of  fee  sites,  with 
revenues  totaling  about  $705,000. 
During  fiscal  year  1998,  BLM  issued 
about  280,000  Recreation  Use  Permits 
for  use  of  fee  sites,  with  revenues 
totaling  about  $1.3  million.  The  cost  of 
such  a  permit  averaged  just  over  $5.00 
for  1996,  just  under  $4.00  for  1997,  and 
a  little  over  $4.60  for  1998.  The  final 
rule  allows  BLM  to  charge  fees  based  on 
the  types  of  services  or  fecilities 
provided  at  the  fee  site,  the  cost  of 
providing  them,  and  fees  charged  by 
public  and  private  entities  at  similar 
sites  nearby.  Changes  caused  by  this 
rule  are  not  quantifiable  in  this 
document,  but  will  not  result  in  charges 
greater  than  fair  market  value.  Any 
increase  in  prices  for  these  users  would 
have  to  have  economic  consequences  of 
himdreds  of  dollars  per  jjermit  for  the 
effect  on  the  economy  to  total  $100 
million,  the  threshold  for  a  major  rule 
in  the  Executive  Order. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior 
certifies  that  this  document  will  not 
have  a  significant  economic  effect  on  a 


substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  According  to  the 
president  of  the  American  Recreation 
Coalition,  outdoor  recreation  is  a  $350 
billion  industry  made  up  of  small 
businesses.  As  stated  in  the  previous 
section,  BLM  fees  collected  for  Special 
Recreation  Permits  in  fiscal  year  1997 
were  about  $2.9  million.  BLM  revenues 
collected  thus  amounted  in  that  year  to 
less  than  Vi.ooo  of  1  percent  of  the  gross 
industrial  revenues,  and  not  all  of  the 
BLM  revenues  were  collected  from 
commercial  recreationists.  The  results 
in  other  years  are  similar.  BLM 
considers  that  increases  in  these  fees  to 
fair  market  value  could  not  create  a 
significant  impact  on  the  outdoor 
recreation  industry.  However,  BLM 
recognizes  that  most  commercial 
recreation  enterprises — outfitters, 
guides,  river-ruiming  companies,  local 
retail  outlets — are  small  businesses,  and 
that  about  3,500  of  them  aimually  hold 
BLM  commercial  or  competitive 
permits.  For  these  reasons,  any  changes 
in  fees  to  fair  market  value  will  be 
phased  in,  and  fees  will  be  set  locally 
and  only  after  opportunity  for  public 
participation  leading  to  decisions  on  fair 
market  value. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA) 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2),  the  Small  Business 
Regidatory  Enforcement  Fairness  Act. 
This  rule: 

Does  not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more.  See 
the  discussion  under  Regulatory 
Planning  and  Review,  above. 

Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries,  Federal.  State,  or 
local  government  agencies,  or 
geographic  regions.  The  rule  will  have 
no  effect  on  the  3  percent  basic  use  fee 
that  BLM's  fee  schedule  (set  by  the  1984 
policy,  not  regulations)  requires 
outfitters  to  pay.  The  rule  imposes  cost 
recovery  requirements  provided  for  in 
section  304  of  FLPMA  (43  U.S.C.  1734)', 
and  in  the  Land  and  Water  Conservation 
Fund  Act  (16  U.S.C.  460/  et  seq..  460/- 
5),  and  Office  of  Management  and 
Budget  Circular  No.  A-25.  The  cost 
increases  under  this  rule  will  be  de 
minimus  in  the  context  of  the  entire 
outdoor  recreation  industry,  and  even  in 
the  context  of  the  small  proportion  of  it 
that  uses  public  lands  managed  by  BLM. 
See  the  discussion  above  under 
Regulatory  Flexibility  Act. 

Does  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  irmovation,  or 
the  ability  of  U.S.-based  enterprises  to 
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compete  with  foreign-based  enterprises. 
The  adjustment  of  user  fees  to  fair 
market  value  and  the  implementation  of 
cost  recovery  should  not  affect  the 
ability  of  mostly  small  businesses 
evenly  treated  to  compete  with  one 
another.  Recreationists  are  not  likely  to 
be  driven  to  foreign  recreation  markets 
by  finding  an  increase  in  user  fees  in  the 
western  part  of  this  country,  due  to  the 
insignificance  of  such  increases 
compared  to  the  costs  of  travel  to 
comparable  foreign  recreation 
destinations.  Much  recreation 
equipment  is  manufactiu^d  in  foreign 
countries,  but  it  is  sold  by  small 
business  retailers  in  this  country.  The 
adjustment  of  user  fees  to  fair  market 
value  should  not  affect  buyers'  choice  of 
foreign  versus  domestic  made 
equipment. 

The  Small  Business  Administration 
established  the  Small  Business  and 
Agricultural  Regulatory  Enforcement 
Ombudsman  and  ten  Regional  Fairness 
Boards  to  receive  comments  fit)m  small 
businesses  about  Federal  agency 
enforcement  actions.  The  Ombudsman 
annually  evaluates  these  enforcement 
activities  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  enforcement 
aspects  of  this  rule,  you  may  call  1-888- 
734-4247. 

Unfunded  Mandates  Reform  Act 

This  rule  does  not  impose  an 
imfunded  mandate  on  State,  local,  or 
tribal  governments  or  the  private  sector 
of  more  than  $100  million  per  year.  The 
rule  does  not  have  a  significant  or 
unique  effect  on  State,  local,  or  tribal 
governments  or  the  private  sector.  The 
rule  has  no  effect  on  governmental  or 
tribal  entities.  A  statement  containing 
the  information  required  by  the 
Unfunded  Mandates  Reform  Act  (2 
U.S.C.  1531  et  seq.)  is  not  required. 

Takings  (E.O.  12630) 

In  accordance  with  Executive  Order 
12630,  the  rule  does  not  have  significant 
takings  implications.  While  the  final 
rule  provides  for  permits  to  be  canceled 
under  certain  circumstances,  including 
violations  of  law  or  regulations,  or 
failiu%  to  comply  with  permit 
stipulations,  and  while  for  some 
commercial  permittees  a  Special 
Recreation  Permit  may  be  essential  to 
the  exercise  of  property  rights  in  a 
business,  the  rule  does  not  allow  such 
a  forfeitiue  without  due  process  of  law. 
A  takings  implications  assessment  is  not 
required.  i 

Federalism  (E.O.  13132) 

In  accordance  with  Executive  Order 
13132,  the  rule  does  not  have  sufficient 


federalism  implications  to  warrant  the 
preparation  of  a  federalism  summary 
impact  statement.  The  rule  does  not 
have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  govenunent  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  The  rule  does  not 
preempt  State  law. 

Civil  Justice  Reform  (E.O.  12988) 

In  accordance  with  Executive  Order 
12988,  the  Office  of  the  Solicitor  has 
determined  that  this  rule  does  not 
unduly  biuden  the  judicial  system  and- 
meets  the  requirements  of  sections  3(a) 
and  3(b)(2)  of  the  Order. 

E.O.  13211,  Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use 

This  rule  is  not  a  significant  energy 
action.  It  will  not  have  an  adverse  effect 
on  energy  supplies.  The  rule  does  not 
limit  land  use  by  energy  companies.  It 
applies  only  to  permits  for  recreational 
use  of  public  lands,  how  BLM  issues  . 
and  administers  them. 

Paperwork  Reduction  Act 

The  Office  of  Management  and  Budget 
has  approved  the  information  collection 
requirements  in  the  proposed  rule  under 
the  Paperwork  Reduction  Act  of  1995, 
44  U.S.C.  3501  et  seq.,  and  has  assigned 
clearance  number  1004-0110.  The 
section  of  this  final  rule  with 
information  collection  requirements  is 
section  2932.24,  and  BLM  estimates  the~ 
public  reporting  biuden  of  this  section 
to  average,  respectively,  one-half  hour 
per  response.  'This  estimate  includes  the 
time  for  reviewing  instructions, 
searching  existing  data  soiuces, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 

Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to 
Information  Collection  Clearance 
Officer,  Bureau  of  Land  Management, 
U.S.  Department  of  the  Interior,  1849  C 
Street,  NW.,  Mail  Stop  401-LS, 
Washington,  DC  20240,  and  Desk 
Officer  for  the  Department  of  the 
Interior,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503,  Attention:  1004-0110. 

National  Environmental  Policy  Act 

Based  on  an  environmental 
assessment  approved  May  5,  2000,  we 
have  determined  that  this  final  rule  does 
not  constitute  a  major  Federal  action 


significantly  affecting  the  quality  of  the 
hiunan  environment.  A  detailed 
statement  under  the  National 
Enviroiunental  Policy  Act  of  1969  is  not 
required. 

List  of  Subjects 

43  CFR  Part  2930 

Penalties;  Public  lands;  Recreation 
and  recreation  areas;  Reporting  and 
recordkeeping  requirements;  Surety 
bonds 

43  CFR  Part  3800 

Administrative  practice  and 
procedure,  Environmental  protection. 
Intergovernmental  relations.  Mines, 
Public  lands-mineral  resources. 
Reporting  and  recordkeeping 
requirements.  Surety  bonds,  Wilderness 
areas 

43  CFR  Part  6300 

Penalties,  Public  lands.  Reporting  and 
recordkeeping  requirements.  Wilderness 
areas. 

43  CFR  Part  8340 

Public  lands,  Recreation  and 
recreation  areas.  Traffic  regidations 

43  CFR  Part  8370 

Penalties;  Public  lands:  Recreation 
and  recreation  areas;  Reporting  and 
recordkeeping  requirements;  Surety 
bonds 

43  CFR  Part  9260 

Continental  shelf,  Forests  and  forest 
products.  Law  enforcement.  Penalties, 
Public  lands,  Range  management. 
Recreation  and  recreation  areas, 
WUdlife. 

Dated:  July  8.  2002. 
Rebecca  W.  Watson, 

Assistant  Secretary  of  the  Interior. 

For  the  reasons  explained  in  the 
preamble,  and  imder  the  authority  of  43 
U.S.C.  1740.  chapter  11,  subtitle  B  of  title 
43  of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

1.  Part  2930  is  added  to  read  as 
follows: 

PART  2930-PERMrrS  FOR 
RECREATION  ON  PUBUC  LANDS 

Subpart  2931— Permits  for  Recreation; 
General  ^ 

2931 . 1  What  are  the  purposes  of  these 
regulations? 

2931.2  What  kinds  of  permits  does  BLM 
issue  for  recreation-related  uses  of  public 
lands? 

2931.3  What  are  the  authorities  for  these 
regulations? 

2931.8  Appeals. 

2931.9  Information  collection. 
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Subpart  2932— Special  Recreation  Permits 
for  Commercial  Use,  Competitive  Events, 
Organized  Groups,  and  Recreation  Use  in 
Special  Areas 

2932.5    Definitions. 

2932.10  When  you  need  Special  Recreation 
Permits. 

2932.11  When  do  I  need  a  Special 
Recreation  Permit? 

2932.12  When  may  BIAi  waive  the 
requirement  to  obtain  a  permit? 

2932.13  How  will  I  know  if  individual  use 
of  a  special  area  requires  a  Special 
Recreation  Permit? 

2932.14  Do  I  need  a  Special  Recreation 
Permit  to  hunt,  trap,  or  fish? 

2932.20  Special  Recreation  Permit 
applications.  ^ 

2932.21  Why  should  I  contact  BLM  before 
submitting  an  application? 

2932.22  When  do  I  apply  for  a  Special 
Recreation  Permit? 

2932.23  Where  do  I  apply  for  a  Special 
Recreation  Permit? 

2932.24  What  information  must  I  submit 
with  my  application? 

2932.25  What  will  BLM  do  when  I  apply  for 
a  Special  Recreation  Permit? 

2932.26  How  will  BLAl  decide  whether  to 
issue  a  Special  Recreation  Permit? 

2932.30  Fees  for  Special  Recreation 
Permits. 

2932.31  How  does  BLM  establish  fees  for 
Special  Recreation  Permits? 

2932.32  When  must  I  pay  the  fees? 

2932.33  When  are  fees  refundable? 

2932.34  When  may  BLM  waive  Special 
Recreation  Permit  fees? 

2932.40  Permit  stipulations  and  terms. 

2932.41  What  stipulations  must  I  follow? 

2932.42  How  long  is  my  Special  Recreation 
Permit  valid? 

2932.43  What  insurance  requirements 
pertain  to  Special  Recreation  Permits? 

2932.44  What  bonds  does  BLM  require  for 
a  Special  Recreation  Permit? 

2932.50  Administration  of  Special 
Recreation  Permits. 

2932.51  When  can  I  renew  my  Special 
Recreation  Permit? 

2932.52  How  do  I  apply  for  a  renewal? 

2932.53  What  will  be  my  renewal  term? 

2932.54  When  may  I  transfer  my  Special 
Recreation  Permit  to  other  individuals, 
companies,  or  entities? 

2932.55  When  must  I  allow  BLM  to 
examine  my  permit  records? 

2932.56  When  will  BLM  amend,  suspend, 
or  cancel  my  permit? 

2932.57  Prohibited  acts  and  penalties. 

Subpart  2933— Recreation  Use  Pennlts  for 
Fee  Areas 

2933.10  Obtaining  Recreation  Use  Permits. 

2933.11  When  must  I  obtain  a  Recreation 
Use  Permit? 

2933.12  Where  can  I  obtain  a  Recreation 
Use  Permit? 

2933.13  When  do  I  need  a  reservation  to 
use  a  fee  site? 

2933.14  For  what  time  may  BLM  issue  a 
Recreation  Use  Permit? 

2933.20  Fees  for  Recreation  Use  Permits. 

2933.21  When  are  fees  charged  for 
Recreation  Use  Permits? 

2933.22  How  does  BLM  establish 
Recreation  Use  Permit  fees? 


2933.23  When  must  I  pay  the  fees? 

2933.24  When  can  I  get  a  refund  of 
Recreation  Use  Permit  fees? 

2933.30  Rules  of  conduct. 

2933.31  What  rules  must  I  follow  at  fee 
areas? 

2933.32  When  will  BLM  suspend  or  revoke 
my  permit? 

^Authority:  43  U.S.C.  1740;  16  U.S.C.  460/- 
6a. 

PART  2930— PERMITS  FOR 
RECREATION  ON  PUBUC  LANDS 

Subpart  2931— Permits  for  Recreation; 
General 

§2931.1    What  are  ttie  purposes  of  these 
regulations? 

The  regulations  in  this  part — 

(a)  State  when  you  need  a  permit  to 
use  public  lands  and  waters  for 
recreation,  including  recreation-related 
business; 

(b)  Tell  you  how  to  obtain  the  permit; 

(c)  State  the  fees  you  must  pay  to 
obtain  the  permit;  and 

(d)  Establish  the  framework  for  BLM's 
administration  of  your  permit. 

§2931^    What  Idnds  of  pennits  does  BLM 
issue  for  recreation-rslated  uses  of  pul)iic 
lands? 

The  regulations  in  this  part  establish 
permit  and  fee  systems  for: 

(a)  Special  Recreation  Pennits  for 
commercial  use,  organized  group 
activities  or  events,  competitive  use, 
and  for  use  of  special  areas;  and 

(b)  Recreation  use  permits  for  use  of 
fee  areas  such  as  campgrounds  and  day 
use  areas. 

§2931,3    What  are  the  authorities  for  these 
rsguiations? 

(a)  The  statutory  authorities 
underlying  the  regulations  in  this  part 
are  the  Federal  Land  Policy  and 
Management  Act,  43  U.S.C.  1701  et  seq., 
and  the  Land  and  Water  Conservation 
Fimd  Act,  as  amended,  16  U.S.C.  460^ 
6a.  - 

(1)  The  Federal  Land  Policy  and 
Management  Act  (FLPMA)  contains  the 
Bureau  of  Land  Management's  (BLM's) 
general  land  use  management  authority 
over  the  public  lands,  and  establishes 
outdoor  recreation  as  one  of  the 
principal  uses  of  those  lands  (43  U.S.C. 
1701(a)(8)).  Section  302(b)  of  FLPMA 
directs  the  Secretary  of  the  Interior  to 
regulate  through  permits  or  other 
instruments  the  use  of  the  public  lands, 
which  includes  commercial  recreation 
use.  Section  303  of  FLPMA  contains 
BLM's  authority  to  enforce  the 
regulations  and  impose  penalties. 

(2)  The  Land  ana  Water  Conservation 
Fund  (LWCF)  Act,  as  amended, 
authorizes  BLM  to  collect  fees  for 
recreational  use  (16  U.S.C.  460/-6a(a). 


(c)),  and  to  issue  sf)ecial  recreation 
permits  for  group  activities  and 
recreation  events,  and  limits  the 
services  for  which  we  may  collect  fees 
(16  U.S.C.  460^^a(a).  (b).  (g)). 

(3)  The  Sentencing  Reform  Act  (18 
U.S.C.  3571)  is  the  authority  for  the 
possible  penalties  for  violations  of  these 
regidations. 

(b)  The  regulations  at  36  CFR  part  71 
require  all  Department  of  the  Interior 
biueaus  to  use  the  criteria  in  that  part 
to  set  recreation  fees.  These  criteria  are 
based  on  the  LWCF  Act  and  stated  in 
§§  71.9  and  71.10  of  that  part. 

§2931 J    Appeals. 

(a)  If  you  are  adversely  affected  by  a 
decision  imder  this  part,  you  may 
appeal  the  decision  imder  parts  4  and 
1840  of  this  title. 

(b)  All  decisions  BLM  makes  under 
this  part  will  go  into  effect  inunediately 
and  will  remain  in  effect  while  appeals 
are  pending  unless  a  stay  is  granted 
under  §  4.21(b)  of  this  title. 

§2931.9    Information  collection. 

The  information  collection 
requirements  in  this  part  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501  et  seq. 
and  assigned  clearance  number  1004- 
0119.  BLM  will  use  the  information  to 
determine  whether  we  should  grant 
permits  to  applicants  for  Special 
Recreation  Pennits  on  public  lands.  You 
must  respond  to  requests  for 
information  to  obtain  a  benefit. 

Subpart  2932— Special  Recreation 
Permlta  for  Commercial  Uae, 
Competitive  Eventa,  Organized 
Groupa,  and  Recreation  Uae  in  Special 
Araaa 

§2932.5    Definitions. 

Actual  expenses  means  money  spent 
directly  on  the  permitted  activity.  These 
may  include  costs  of  such  items  as  food, 
rentals  of  group  equipment, 
transportation,  and  permit  or  use  fees. 
Actual  expenses  do  not  include  the 
rental  or  purchase  of  personal 
equipment,  amortization  of  equipment, 
salaries  or  other  payments  to 
participants,  bonding  costs,  or  profit. 

Commercial  use  means  recreational 
use  of  the  public  lands  and  related 
waters  for  business  or  financial  gain. 

(1)  The  activity,  service,  or  use  is 
commercial  if— 

(i)  Any  person,  group,  or  organization 
makes  or  attempts  to  make  a  profit, 
receive  money,  amortize  equipment,  or 
obtain  goods  or  services,  as 
compensation  from  participants  in 
recreational  activities  occiuring  on 
public  lands  led,  sponsored,  or 
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organized  by  that  person,  group,  or 
organization; 

(ii)  Anyone  collects  a  fee  or  receives 
other  compensation  that  is  not  strictly  a 
sharing  of  actual  expenses,  or  exceeds 
actual  expenses,  incurred  for  the 
purposes  of  the  activity,  service,  or  use; 

(iii)  There  is  paid  public  advertising 
to  seek  participants;  or 

(iv)  Participants  pay  for  a  duty  of  care 
or  an  expectation  of  safety. 

(2)  Profit-making  organizations  and 
organizations  seeking  to  make  a  profit 
are  automatically  classified  as 
commercial,  even  if  that  part  of  their 
activity  covered  by  the  permit  is  not 
profit-making  or  the  business  as  a  whole 
is  not  profitable. 

(3)  Use  of  the  public  lands  by 
scientific,  educational,  and  therapeutic 
institutions  or  non-profit  organizations 
is  commercial  and  subject  to  a  permit 
requirement  when  it  meets  any  of  the 
threshold  criteria  in  paragraphs  (1)  and 
(2)  of  this  definition.  The  non-profit 
status  of  any  group  or  organization  does 
not  alone  determine  that  an  event  or 
activity  arranged  by  such  a  group  or 
organization  is  noncommercial. 

Competitive  use  means — 

(1)  Any  organized,  sanctioned,  or 
structured  use,  event,  or  activity  on 
pubUc  land  in  which  2  or  more 
contestants  compete  and  either  or  both 
of  the  following  elements  apply: 

(i)  Participants  register,  enter,  or 
complete  an  application  for  the  event; 

(ii)  A  predetermined  course  or  area  is 
designated;  or 

(2)  One  or  more  individuals 
contesting  an  established  record  such  as 
for  speed  or  endurance. 

Organized  group  activity  means  a 
structured,  ordered,  consolidated,  or 
scheduled  event  on,  or  occupation  of, 
public  lands  for  the  purpose  of 
recreational  use  that  is  not  commercial 
or  competitive. 

Special  area  means: 

(1)  An  area  officially  designated  by 
statute,  or  by  Presidential  or  Secretarial 
order 

(2)  An  area  for  which  BLM  determines 
that  the  resources  require  special 
management  and  control  measiues  for 
their  protection;  or 

(3)  An  area  covered  by  joint 
agreement  between  BLM  and  a  State 
under  Tide  II  of  die  Sikes  Act  (16  U.S.C. 
670a  et  seq.) 

Vending  means  the  sale  of  goods  or 
services,  not  from  a  permanent 
structxue,  associated  with  recreation  on 
the  public  lands  or  related  waters,  such 
as  food,  beverages,  clothing,  firewood, 
souvenirs,  photographs  or  film  (video  or 
still),  or  equipment  repairs. 


{2932.10    WhMi  you  need  Spwrtal 
nstiMtion  Pwiiills. 

i2932.11    When  do  I  ne«d  a  SpacM 
Racraation  Permit? 

(a)  Except  as  provided  in  §  2932.12, 
you  must  obtain  a  Special  Recreation 
Permit  for: 

(1)  Commercial  use,  including 
vending  associated  with  recreational 
use;  or 

(2)  Competitive  use. 

(b)  If  BLM  determines  that  it  is 
necessary,  based  on  planning  decisions, 
resource  concerns,  potential  user 
conflicts,  or  public  health  and  safety,  we 
may  require  you  to  obtain  a  Special 
Recreation  Permit  for — 

(1)  Recreational  use  of  special  areas; 

(2)  Noncommercial,  noncompetitive, 
organized  group  activities  or  events;  or 

(3)  Academic,  educational,  scientific, 
or  research  uses  that  involve: 

(i)  Means  of  access  or  activities 
normally  associated  with  recreation; 

(ii)  Use  of  areas  where  recreation  use 
is  allocated;  or 

(iii)  Use  of  special  areas. 

§2932.12    WtienmayBLMwaivatha 
requitwnent  to  obtain  a  permit? 

We  may  waive  the  requirement  to 
obtain  a  permit  if: 

(a)  The  use  or  event  begins  and  ends 
on  non-public  lands  or  related  waters, 
traverses  less  than  1  mile  of  public 
lands  or  1  shoreline  mile,  and  poses  no 
threat  of  appreciable  damage  to  public 
land  or  water  resource  values; 

(b)  BLM  sponsors  or  co-sponsors  the 
use.  This  includes  any  activity  or  event 
that  BLM  is  involved  in  organizing  and 
hosting,  or  sharing  responsibility  for, 
arranged  through  authorizing  letters  or 
written  agreements;  or 

(c)  The  use  is  a  competitive  event 
that— 

(1)  Is  not  commercial; 

(2)  Does  not  award  cash  prizes; 

(3)  Is  not  publicly  advertised; 

(4)  Poses  no  appreciable  risk  for 
damage  to  public  land  or  related  water 
resource  values;  and 

(5)  Requires  no  specific  management 
or  monitoring. 

(d)  The  use  is  an  organized  group 
activity  or  event  that — 

(1)  Is  not  commercial; 

(2)  Is  not  publicly  advertised; 

(3)  Poses  no  appreciable  risk  for 
damage  to  public  land  or  related  water 
resource  values;  and 

(4)  Requires  no  specific  management 
or  monitoring. 

§2932.13    How  wrill  I  Imow  if  individual  use 
of  a  special  area  requires  a  Special 
Recreation  Permit? 

BLM  will  publish  notification  of  the 
requirement  to  obtain  a  Special 


Recreation  Permit  to  enter  a  special  area 
in  the  Federal  Register  and  local  and 
regional  news  media.  We  will  post 
permit  requirements  at  major  access 
points  for  the  special  area  and  provide 
information  at  the  local  BLM  office. 

§2932.14    Do  I  need  a  Special  Recreation 
Permit  to  hunt,  trap,  or  fish? 

(a)  If  you  hold  a  valid  State  license, 
you  do  not  need  a  Special  Recreation 
Permit  to  himt,  trap,  or  fish.  You  must 
comply  with  State  license  requirements 
for  these  activities.  BLM  Special 
Recreation  Permits  do  not  alone 
authorize  you  to  hiuit,  trap,  or  fish. 
However,  you  must  have  a  Special 
Recreation  Permit  if  BLM  requires  one 
for  recreational  use  of  a  special  area 
where  you  wish  to  hunt,  trap,  or  fish. 

(b)  Outfitters  and  guides  providing 
services  to  hunters,  trappers,  or  anglers 
must  obtain  Special  Recreation  Permits 
fitjm  BLM.  Competitive  event  operators 
and  organized  groups  may  also  need  a 
Special  Recreation  Permit  for  these 
activities. 

§2932.20    Special  Recreation  Permit 
applications. 

§2932.21    Why  should  i  contact  BUN 
before  submitting  an  application? 

If  you  wish  to  apply  for  a  Special 
Recreation  Permit,  we  strongly  urge  you 
to  contact  the  appropriate  BLM  office 
before  submitting  yoiu  application.  You 
may  need  early  consultation  to  become 
^miliar  with  BLM  practices  and 
responsibilities,  and  the  terms  and 
conditions  that  we  may  require  in  a 
Special  Recreation  Permit.  Because  of 
the  lead  time  involved  in  processing 
Special  Recreation  Permit  applications, 
you  should  contact  BLM  in  sufficient 
time  to  complete  a  permit  application 
ahead  of  the  180  day  requirement  (see 
§  2932.22(a)). 

§2932.22    When  do  I  apply  for  a  Special 
Recreation  Permit? 

(a)  For  all  uses  requiring  a  Special 
Recreation  Permit,  except  private, 
noncommercial  use  of  special  areas  (see 
paragraph  (b)  of  this  section),  you  mus\ 
apply  to  the  local  BLM  office  at  least 
180  days  before  you  intend  yoiu  use  to 
begin.  Through  publication  in  the  local 
media  and  on-site  posting  as  necessary, 
a  BLM  office  may  require  applications 
for  specific  types  of  use  more  than  180 
days  before  your  intended  use.  A  BLM 
office  may  also  authorize  shorter 
application  times  for  activities  or  events 
that  do  not  require  extensive 
enviroiunental  documentation  or 
consultation. 

(b)  BLM  field  offices  will  establish 
Special  Recreation  Permit  application 
procediues  for  private  nonconunerdal 
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individual  use  of  special  areas, 
including  when  to  apply.  As  you  begin 
to  plan  your  use,  you  should  call  the 
field  office  with  jurisdiction. 

§2932^    Where  do  I  apply  for  a  Special 
ftocreation  Permit? 

You  must  apply  to  the  local  BLM 
office  with  juriscUction  over  the  land 
you  wish  to  use. 

§2932^4    What  information  must  I  aubmtt 
with  my  application? 

(a)  Your  appUcation  for  a  Special 
Recreation  Permit  for  all  uses,  except 
individual  and  noncommercial  group 
use  of  special  areas,  must  include: 

(1)  A  completed  BLM  Special 
Recreation  Application  and  Permit 
form; 

(2)  Uidess  waived  by  BLM,  a  map  or 
maps  of  sufficient  scale  and  detail  to 
allow  identification  of  the  proposed  use 
area;  and 

(3)  Ofher  information  that  BLM 
requests,  in  sufficient  detail  to  allow  us 
to  evaluate  the  nat\ue  and  impact  of  the 
proposed  activity,  including  measures 
you  will  use  to  mitigate  adverse 
impacts. 

(b)  If  you  are  an  individual  or 
noncommercial  group  wishing  to  use  a 
special  area,  contact  the  local  office 
with  jiuisdiction  to  find  out  the 
requirements,  if  any. 

§2932.25    What  will  BLM  do  when  I  apply 
for  a  Special  Recreation  Permit? 

BLM  will  inform  you  within  30  days 
after  the  filing  date  of  your  application 
if  we  must  delay  a  decision  on  issuing 
the  permit.  An  example  of  when  this 
could  happen  is  if  we  determine  that  we 
caimot  complete  required 
environmental  assessments  or 
consultations  with  other  agencies 
within  180  days. 

§2932.26    How  will  BUN  decide  whether  to 
issue  a  Special  Recreation  Permit? 

BLM  has  discretion  over  whether  to 
issue  a  Special  Recreation  Permit.  We 
will  base  out  decision  on  the  folloviring 
factors  to  the  extent  that  they  are 
relevant: 

(a)  Conformance  with  laws  and  land 
use  plans; 

(b)  Public  safety. 

(c)  Conflicts  with  other  uses, 

(d)  Resource  protection, 

(e)  The  public  interest  served, 

(f)  Whether  in  the  past  you  complied 
with  the  terms  of  your  permit  or  other 
authorization  from  BLM  and  other 
agencies,  and 

(g)  Such  other  information  that  BLM 
finds  appropriate. 


§2932^    Fees  for  Special  Recreation 
Permits. 

§2932.31    How  does  BLM  establish  fees  for 
Special  Recreation  Permits? 

(a)  The  BLM  Director  establishes  fees, 
including  minimum  annual  fees,  for 
Special  Recreation  Permits  for 
commercial  activities,  organized  group 
activities  or  events,  and  competitive 
events. 

(b)  The  BLM  Director  may  adjust  the 
fees  as  necessary  to  reflect  changes  in 
costs  and  the  market,  using  the 
following  types  of  data: 

(1)  The  direct  and  indirect  cost  to  the 
govenunent; 

(2)  The  types  of  services  or  facilities 
provided;  and 

(3)  The  comparable  recreation  fees 
charged  by  other  Federal  agencies,  non- 
Federal  public  agencies,  and  the  private 
sector  located  within  the  service  area. 

(c)  The  BLM  Director  will  publish  fees 
and  adjusted  fees  in  the  Federal 
Register. 

(d)  The  State  Director  with 
jurisdiction — 

(1)  Will  set  fees  for  other  Special 
Recreation  Permits  (including  any  use  of 
Special  Areas,  such  as  per  capita  special 
area  fees  applicable  to  all  users, 
including  private  noncommercial 
visitors,  commercial  clients,  and 
spectators), 

(2)  May  adjust  the  fees  when  he  or  she 
finds  it  necessary, 

(3)  Will  provide  fee  information  in 
field  offices,  and 

(4)  Will  provide  newspaper  or  other 
appropriate  public  notice. 

(e)(1)  Commercial  use.  In  addition  to 
the  fees  set  by  the  Director,  BLM,  if  BLM 
needs  more  than  50  hoius  of  staff  time 
to  process  a  Special  Recreation  Permit 
for  commercial  use  in  any  one  year,  we 
may  charge  a  fee  for  recovery  of  the 
processing  costs. 

(2)  Competitive  or  organized  group/ 
event  use.  BLM  may  charge  a  fee  for 
recovery  of  costs  to  the  agency  of 
analyses  and  permit  processing  instead 
of  the  Special  Recreation  Permit  fee.  if — 

(i)  BLM  needs  more  than  50  hoius  of 
staff  time  to  process  a  Special 
Recreation  Permit  for  competitive  or 
organized  group/event  use  in  any  one 
year,  and 

(ii)  We  anticipate  that  permit  fees  on 
the  fee  schedule  for  that  year  will  be 
less  than  the  costs  of  processing  the 
permit. 

(3)  Limitations  on  cost  recovery.  Cost 
recovery  charges  will  be  limited  to 
BLM's  costs  of  issuing  the  permit, 
including  necessary  environmental 
documentation,  on-site  monitoring,  and 
permit  enforcement.  Programmatic  or 
general  land  use  plan  NQ'A 


documentation  are  not  subject  to  cost 
recovery  charges,  except  if  the 
documentation  work  done  was  done  for 
or  provides  special  benefits  or  services 
to  an  identifiable  individual  applicant. 

(f)  We  will  notify  you  in  writing  if  you 
need  to  pay  actual  costs  before 
processing  your  application. 

§2932^    When  must  I  pay  the  fees? 

You  must  pay  the  required  fees  before 
BLM  will  authorize  your  use  and  by  the 
deadline  or  deadlines  that  BLM  wUl 
establish  in  each  case.  We  may  allow 
you  to  make  periodic  payments  for 
commercial  use.  We  will  not  process  or 
continue  processing  your  application 
until  you  have  paid  the  required  fees  or 
installments. 

§2932.33    When  are  fees  refundable? 

(a)  Overpayments.  For  multi-year 
commercial  permits,  if  your  actual  fees 
due  are  less  than  the  estimated  fees  you 
paid  in  advance,  BLM  will  credit 
overpayments  to  the  follovtring  year  or 
season.  For  other  permits,  BLM  will  give 
you  the  option  whether  to  receive 
refunds  or  credit  overpajrments  to  future 
permits,  less  processing  costs. 

(b)  Underuse. 

(1)  Except  as  provided  in  paragraph 
(b)(2)  of  this  section,  for  areas  where 
BLM's  planning  process  allocates  use  to 
commercial  outfitters,  or  non- 
commercial users,  or  a  combination,  we 
will  not  make  refunds  for  use  of  the 
areas  we  allocate  to  you  in  your  permit 
if  your  actual  use  is  less  than  your 
intended  use. 

(2)  We  may  consider  a  refund  if  we 
have  sufficient  time  to  authorize  use  by 
others. 

(c)  Non-refundable  fees.  Application 
fees  and  t"'"''"""'  annual  commercial 
use  fees  (those  on  BLM's  published  fee 
schedule)  are  not  refundable. 

§2932.34    When  may  BLM  waive  Special 
necreaoon  I'eiiiNiievsr 

BLM  may  waive  Sptecial  Recreation 
Permit  fees  on  a  case-by-case  basis  for 
accredited  academic,  scientific,  and 
research  institutions,  therapeutic,  or 
administrative  uses. 

§2932.40    PermH  Stipulations  and  terms. 

§2932.41    What  stipulations  must  i  follow? 

You  must  follow  all  stipidations  in 
your  approved  Special  Recreation 
Permit.  BLM  may  impose  stipulations 
and  conditions  to  meet  management 
goals  and  objectives  and  to  protect  lands 
and  re80iut:es  and  the  public  interest. 

§2932.42    How  long  is  my  Special 
Recreetlon  Permtt  valid? 

You  may  request  a  permit  for  a  day. 
season  of  use,  or  other  time  period,  up 
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to  a  maximum  of  5  years.  BLM  will 
determine  the  appropriate  term  on  a 
case-by-case  basis. 

f  2932.43    Wturt  insurance  raquirements 
pertain  to  Special  Recreation  Permits? 

(a)  All  commercial  and  competitive 
applicants  for  Special  Recreation 
Permits,  except  vendors,  must  obtain  a 
property  damage,  personal  injury,  and 

.public  liability  insurance  policy  that 
BLM  judges  sufficient  to  protect  the 
public  and  the  United  States.  Youi 
policy  must  name  the  U.S.  Government 
as  additionally  insured  or  co-insured 
and  stipulate  that  you  or  yoiu  insurer 
will  notify  BLM  30  days  in  advance  of 
termination  or  modification  of  the 
policy. 

(b)  We  may  also  require  vendors  and 
other  applicants,  such  as  organized 
groups,  to  obtain  and  submit  such  a 
policy.  BLM  may  waive  the  insurance 
requirement  if  we  find  that  the  vending 
or  group  activity  will  not  cause 
appreciable  environmental  degradation 
or  risk  to  human  health  or  safety. 

§2932.44    What  bonds  does  BLM  require 
for  a  Special  Recreation  Permit? 

BLM  may  require  you  to  submit  a 
payment  bond,  a  cash  or  surety  deposit, 
or  other  financial  guarantee  in  an 
amount  sufficient  to  cover  your  fees  or 
defray  the  costs  of  restoration  and 
rehabilitation  of  the  lands  affected  by 
the  permitted  use.  We  will  retiun  the 
bonds  and  financial  guarantees  when 
you  have  complied  with  all  permit 
stipulations.  BLM  may  waive  the 
bonding  requirement  if  we  find  that 
your  activity  will  not  cause  appreciable 
environmental  degradation  or  risk  to 
human  health  and  safety. 

S  2932  JO    Administration  of  Special 
Recreation  Permits. 


S  2932.51    Wliencan 
Recreation  Permit? 


I  renew  my  Special 


We  will  renew  your  Special 
Recreation  Permit  upon  application  at 
the  end  of  its  term  only  if — 

(a)  It  is  in  good  standing; 

(b)  Consistent  with  BLM  management 
plans  and  policies:  and 

(c)  You  and  all  of  your  affiliates  have 
a  satisfactory  record  of  performance. 

{2932.52    How  do  I  apply  for  a  renewal? 

(a)  Tou  must  apply  for  renewal  on  the 
same  form  as  for  a  new  permit.  You 
must  include  information  that  has 
changed  since  your  application  or  your 
most  recent  renewaL  If  information 
about  yoiu  operation  or  activities  has 
not  changed,  you  may  merely  state  that 
and  refer  to  your  most  recent 
application  or  renewal. 


(b)  BLM  will  establish  deadlines  in 
your  permit  for  submitting  renewal 
applications. 

§2932.53    Wtiat  will  be  my  renewal  term? 

Renewals  will  generally  be  for  the 
same  term  as  the  previous  permit. 

§  2932.54    When  may  I  transfer  my  Special 
Recreation  Permit  to  other  Individuals, 
companies,  or  entities? 

(a)  BLM  may  transfer  a  commercial 
Special  Recreation  Permit  only  in  the 
case  of  an  actual  sale  of  a  business  or 

a  substantial  part  of  the  business.  Only    . 
BLM  can  approve  the  transfer  or 
assignment  of  permit  privileges  to 
another  person  or  entity,  also  basing  our 
decision  on  the  criteria  in  §  2932.26. 

(b)  The  approved  transferee  must 
complete  the  standard  permit 
application  process  as  provided  in 

§  2932.20  through  2932.24.  Once  BLM 
approves  your  transfer  of  permit 
privileges  and  your  transferee  meets  all 
BLM  requirements,  including  payment 
of  fees,  BLM  will  issue  a  Special 
Recreation  Permit  to  the  transferee. 

§2932.55    When  must  I  allow  BLM  to 
examine  my  permit  records? 

(a)  You  must  make  yout  permit 
records  available  upon  BLM  request. 
BLM  will  not  ask  to  inspect  any  of  this 
material  later  than  3  years  after  your 
permit  expires. 

(b)  BLM  may  examine  any  books, 
dociunents,  papers,  or  records 
pertaining  to  yoiu  Special  Recreation 
Permit  or  transactions  relating  to  it, 
whether  in  yoiu  possession,  or  that  of 
your  employees,  business  affiliates,  or 
agents. 

§2932.56    When  will  BLM  amend,  suspend, 
or  cancel  my  permit? 

(a)  BLM  may  amend,  suspend,  or 
cancel  your  Special  Recreation  Permit  if 
necessary  to  protect  public  health, 
public  ssifety,  or  the  environment. 

(b)  BLM  may  suspend  or  cancel^our 
Special  Recreation  Permit  if  you — 

(1)  Violate  permit  stipulations,  or 

(2)  Are  convicted  of  violating  any 
Federal  or  State  law  or  regulation 
concerning  the  conservation  or 
protection  of  natural  resoiut:es,  the 
environment,  endangered  species,  or 
antiquities. 

(c)  If  we  suspend  your  permit  or  a 
portion  thereof,  all  of  yoiu 
responsibilities  imder  the  permit  will 
continue  during  the  suspension. 

§2932.57    Prohit>ited  acts  and  penalties. 

(a)  Prohibited  acts.  You  must  not — 
(1)  Fail  to  obtain  a  Special  Recreation 

Permit  and  pay  the  fees  required  by  this 

subpart; 


(2)  Violate  the  stipulations  or 
conditions  of  a  permit  issued  under  this 
subpart; 

(3)  Knowingly  participate  in  an  event 
or  activity  subject  to  the  permit 
requirements  of  this  subpart  if  BLM  has 
not  issued  a  permit; 

(4)  Fail  to  post  a  copy  of  any 
commercial  or  competitive  permit 
where  all  participants  may  read  it; 

(5)  Fail  to  show  a  copy  of  your  Special 
Recreation  Permit  upon  request  by 
either  a  BLM  employee  or  a  participant 
in  your  activity. 

(6)  Obstruct  or  impede  pedestrians  or 
vehicles,  or  harass  visitors  or  other 
persons  with  physical  contact  while 
engaged  in  activities  covered  under  a 
permit  or  other  authorization;  or 

(7)  Refiise  to  leave  or  disperse,  when 
directed  to  do  so  by  a  BLM  law 
enforcement  officer  or  State  or  local  law 
enforcement  officer,  whether  you  have  a 
required  Special  Recreation  Permit  or 
not. 

(b)  Penalties. 

(1)  Under  the  Federal  Land  Policy  and 
Management  Act  of  1976  (43  U.S.C. 
1733(a)),  if  you  are  convicted  of 
committing  any  prohibited  act  in 
paragraphia)  of  this  section,  or  of 
violating  any  regulation  in  this  subpart 
or  any  condition  or  stipulation  of  a 
Special  Recreation  Permit,  you  may  be 
subject  to  a  fine  under  18  U.S.C.  3571 
or  other  penalties  in  accordance  with  43 
U.S.C.  1733. 

(2)  You  may  also  be  subject  to  civil 
action  for  unauthorized  use  of  the 
public  lands  or  related  waters  and  their 
resources,  for  violations  of  permit  terms, 
conditions,  or  stipulations,  or  for  uses 
beyond  those  allowed  by  the  permit. 

(3)  If  you  are  convicted  of  failing  to 
obtain  a  permit  or  pajring  a  fee  required 
in  this  subpart,  you  may  be  subject  to 

a  fine  imder  18  U.S.C.  3571,  pursuant  to 
the  Land  and  Water  Conservation  Fund 
Act,  as  amended. 

Subpart  2933— Recreation  Use  Permits 
for  Fee  Areas 


§2933.10 
Permits. 


Otitaining  Recreation  Use 


§2933.11    When  must  I  ot>tain  a  Recreation 
Use  Permit? 

You  must  obtain  a  Recreation  Use 
Permit  for  individual  or  group  use  of  fee 
areas.  These  are  sites  where  we  provide 
or  administer  specialized  facilities, 
equipment,  or  services  related  to 
outdoor  recreation.  You  may  visit  these 
areas  for  the  uses  and  time  periods  BLM 
specifies.  We  will  post  these  uses  and 
limits  at  the  entrance  to  the  area  or  site, 
and  provide  this  information  in  the 
local  BLM  office  with  jurisdiction  over 
the  area  or  site.  You  may  contact  this 
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office  for  permit  information  when 
plaiuiing  your  visit. 

§2933.12    Where  can  I  obtain  a  Recreation 
Use  Permit? 

You  may  obtain  a  permit  at  self- 
service  pay  stations,  from  personnel  at 
the  site,  or  at  other  specified  locations. 
Because  these  locations  may  vary  from 
site  to  site,  you  should  contact  the  local 
BLM  office  with  jurisdiction  over  the 
area  or  site  in  advance  for  permit 
information. 

§2933.13    When  do  I  need  a  reservation  to 
use  a  fee  site? 

Most  sites  are  available  on  a  first 
come/first  serve  basis.  However,  you 
may  need  a  reservation  to  use  some 
sites.  You  should  contact  the  local  BLM 
office  with  jurisdiction  over  the  site  or 
area  to  learn  whether  a  reservation  is 
required. 

§2933.14    For  what  time  may  BLM  issue  a 
Recreation  Use  Permit? 

You  may  obtain  a  permit  for  a  day, 
season  of  use,  year,  or  any  other  time 
period  that  we  deem  appropriate  for  the 
partioUar  use.  We  will  post  this 
information  on  site,  or  make  it  available 
at  the  local  BLM  office  with  jiirisdiction 
over  the  area  or  site,  or  both. 

§2933.20    Fees  for  Recreation  Use  Permits. 

§2933.21    When  are  fees  charged  for 
Recreation  Use  Permits? 

You  must  pay  a  fee  for  individual  or 
group  recreational  use  if  the  area  is 
posted  to  that  effect.  You  may  also  find 
fee  information  at  BLM  field  offices  or 
BLM  Internet  websites. 

§2933.22    How  does  BUM  establish 
Recreation  Use  Permit  fees? 

BLM  sets  recreation  use  fees  and 
adjusts  them  firom  time  to  time  to  reflect 
changes  in  costs  and  the  market,  using 
the  following  types  of  data: 

(a)  llie  direct  and  indirect  cost  to  the 
government; 

(b)  The  types  of  services  or  fecilities 
provided;  and 

(c)  The  comparable  recreation  fees 
charged  by  other  Federal  agencies,  non- 


Federal  public  agencies,  and  the  private 
sector  located  within  the  service  area. 

§2933.23    When  must  I  pay  the  fees? 

You  must  pay  the  required  fees  upon 
occupjring  a  designated  recreation  use 
facility,  when  you  receive  services,  or  as 
the  BLM's  reservation  system  may 
require.  These  practices  vary  from  site 
to  site.  You  may  contact  the  local  BLM 
office  with  jurisdiction  over  the  area  or 
site  for  fee  information. 

§2933.24    When  can  I  gat  a  refund  of 
Recreation  Use  Permit  fees? 

If  we  close  the  fee  site  for 
administrative  or  emergency  reasons, 
we  will  refund  the  unused  portion  of 
your  permit  fee  upon  request. 

§2933.30    Rules  of  conduct 

§  2933.31    What  rules  must  I  follow  at  fee 
areas? 

You  must  comply  with  all  rules  that 
BLM  posts  in  the  area.  Any  such  site- 
specific  rules  supplement  the  general 
rules  of  conduct  contained  in  subpart 
8365  of  this  chapter  relating  to  public 
safety,  resoiut:e  protection,  and  visitor 
comfort. 

§2933.32    When  will  BLM  suspend  or 
ravolce  my  permit? 

(a)  We  may  suspend  your  permit  to 
protect  public  health,  public  safety,  the 
environment,  or  you. 

(b)  We  may  revoke  your  permit  if  you 
commit  any  of  the  acts  prohibited  in    , 
subpart  8365  of  this  chapter,  or  violate 
any  of  the  stipulations  attached  to  your 
permit,  or  any  site-specific  rules  posted 
in  the  area. 

PART  3800— MINING  CLAIMS  UNDER 
THE  GENERAL  MINING  LAWS 

2.  The  authority  citation  for  part  3800 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552;  16  U.S.C.  1131- 
1136. 1271-1287. 1901;  25  U.S.C.  463;  30 
U.S.C  21  et  seq.,  21a,  22  et  seq.,  1601;  43 
U.S.C.  2, 154,  299,  6a7b-«87b-4, 1068  et 
seq..  1201, 1701  et  seq.;  62  SUt.  162. 

3.  Section  3802. 1-1  (d)  is  amended  by 
removing  the  phrase  "subpart  8372  of 


this  title"  and  adding  in  its  place  the 
phrase  "part  2930  of  this  chapter." 

PART  6300— MANAGEMENT  OF 
DESIGNATED  WILDERNESS  AREAS 

4.  The  authority  citation  for  part  6300 
continues  to  read  as  follows: 

Authority:  43  U.S.C.  1701  et  seq..  16  U.S.C. 
1131  etseq. 

5.  Section  6302.20(1)  is  amended  by 
removing  the  phrase  "section  8372.0- 
5(c)"  and  adding  in  its  place  the  phrase 
"section  2932.5." 

PART  8340— OFF-ROAD  VEHICLES 

6.  The  authority  citation  for  part  8340 
is  revised  to  read  as  follows: 

Authority:  43  U.S.C.  1201, 43  U.S.C.  315a, 
16  U.S.C.  1531  et  seq.,  16  U.S.C.  1281c,  16 
U.S.C.  670  et  seq..  16  U.S.C.  ^60l-€a.  16 
U.S.C.  1241  ef  seq.,  and  43  U.S.C.  1701  et 
seq. 

7.  Section  8344.1  is  amended  by 
revising  the  cross-reference  "subpart 
8372"  to  read  "part  2930." 

PART  8370— USE  AUTHORIZATIONS 
[REMOVED] 

8.  Part  8370  is  removed. 

PART  9260— LAW  ENFORCEMENT- 
CRIMINAL 

9.  The  authority  citation  for  part  9260 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  433;  16  U.S.C.  460/- 
6a;  16  U.S.C.  670);  16  U.S.C.  1246{i);  16 
U.S.C.  1338;  18  U.S.C.  1851-1861;  18  U.S.C. 
3551  et  seq.;  43  U.S.C.  315(a);  43  U.S.C.  1061, 
1063;  43  U.S.C.  1733. 

10.  Section  9268.3  is  amended  by 
removing  fit)m  the  first  sentence  of 
paragraph  (e)(1)  the  phrase  "subpart 
8372  of  this  title"  and  adding  in  its 
place  the  phrase  "part  2930  of  this     . 
chapter." 

[FR  Doc.  02-24748  Filed  9-30-02;  8:45  am) 

BNXWO  COOe  4310-M-P 


61746  Federal  Register /Vol.  67,  No.  190 /Tuesday,  October  1,  2002  /  Proposed  Rules 


DEPARTMErfT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

43  CFR  Part  2930 
[WO-250-1220-PA-24 1A] 
RIN 1004-AO45         ' 

Parmits  for  Recreation  on  Public 
l.«ida 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  proposes  to  amend 
its  regulations  on  Special  Recreation 
Permits  by  changing  the  maximum  term 
for  these  permits  to  10  years  instead  of 
5  years.  The  reason  for  this  change  is  to 
add  a  reasonable  expectation  of 
continuity  for  outfitters,  guides,  and 
other  small  businesses  that  provide 
services  to  recreationists  on  public 
lands. 

BLM  also  proposes  to  amend  its 
regulations  on  Recreation  Use  Permits 
for  fee  areas  by  adding  a  section  on 
prohibited  acts  and  penalties.  This  new 
provision  is  necessary  to  give  BLM  law 
enforcement  personnel  authority  to  cite 
persons  who  do  not  pay  fees  or 
otherwise  do  not  follow  the  regulations 
on  Recreation  Use  Permits. 
DATES:  You  should  submit  your 
comments  by  December  2,  2002.  BLM 
will  not  necessarily  consider  comments 
postmarked  or  received  by  messenger  or 
electronic  mail  after  the  above  date. 
ADDRESSES: 
Mail:  Director  (630),  Bureau  of  Land 

Management,  Eastern  States  Office, 

7450  Boston  Blvd.,  Springfield,  VA 

22153,  Attn:  RIN  1004-AD45. 
Personal  or  messenger  delivery:  Room 

401, 1620  L  Street,  NW,  Washington, 

DC  20036. 
Direct  internet  response:  http:// 

www.blm.goi/nhp/news/reguIatory/ 

index-html         1 
Internet  e-mail:  lV0Comiiienf@Wi7J.gov. 

(hiclude  "Attn:  AD45") 
FOR  FURTHER  INFORMATION  CONTACT:  Lee 
Larson  at  (202)  452-5168  as  to  the 
substance  of  the  proposed  rule,  or  Ted 
Hudson  at  (202)  452-5042  as  to 
procedural  matters.  Persons  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  contact  either  individual  by 
calling  the  Federal  Information  Relay 
Service  (FIRS)  at  (800)  877-8339,  24 
hours  a  day,  7  days  a  week. 
SUPPLEMENTARY  INFORMATION: 

I.  Public  Comment  Procedures 

II.  Background 

III.  Discussion  of  Proposed  Rule 


IV.  Procedural  Matters 

I.  Public  Comment  Procedure 

A.  How  Do  I  Comment  on  the  Proposed 
Rule? 

If  you  wish  to  comment,  you  may 
submit  your  comments  by  any  one  of 
several  methods. 

•  You  may  mail  comments  to  Director 
(630),  Bureau  of  Land  Management, 
Eastern  States  Office,  7450  Boston  Blvd., 
Springfield,  VA  22153,  Attn:  RDM  1004- 
AD45. 

•  You  may  deliver  comments  to 
Room  401, 1620  L  Street,  NW, 
Washington,  DC  20036. 

•  You  may  comment  via  the  Internet 
by  accessing  our  automated  commenting 
system  located  at  http://www.blm.gov/ 
nhp/news/regulatory/index.html  and 
following  the  instructions  there. 

•  You  may  also  comment  via  email  to 
WOComment@blm.gov.  We  intend  this 
address  for  use  by  those  who  want  to 
keep  their  comments  confidential  and 
for  those  who  are  unable,  for  whatever 
reason,  to  use  the  Internet  site.  Please 
submit  email  comments  as  an  ASCII  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption.  Please  also 
include  "Attn:  AD45"  and  your  name 
and  return  address  in  your  email 
message. 

If  you  do  not  receive  a  confirmation 
that  we  have  received  your  electronic 
message,  contact  us  directly  at  (202) 
452-5030. 

Please  make  your  comments  on  the 
proposed  rule  as  specific  as  possible, 
confine  them  to  issues  pertinent  to  the 
proposed  rule,  and  explain  the  reason 
for  any  changes  you  recommend.  Where 
possible,  your  comments  should 
reference  the  specific  section  or 
paragraph  of  the  proposal  that  you  are 
addressing. 

BLM  may  not  necessarily  consider  or 
include  in  the  Administrative  Record 
for  the  final  rule  comments  that  BLM 
receives  after  the  close  of  the  comment 
period  (see  DATES)  or  comments 
delivered  to  an  address  other  than  those 
listed  above  (see  ADDRESSES). 

B.  May  I  Review  Comments  Submitted 
By  Others? 

Comments,  including  names  and 
street  addresses  of  respondents,  will  be 
available  for  public  review  at  the 
address  listed  under  ADDRESSES: 
Personal  or  messenger  delivery"  during 
regular  business  hours  (7:45  a.m.  to  4:15 
p.m.),  Monday  through  Friday,  except 
holidays. 

Individual  respondents  may  request 
confidentiality,  which  we  will  honor  to 
the  extent  allowable  by  law.  If  you  wish 
to  withhold  your  name  or  address. 


except  for  the  city  or  town,  you  must 
state  this  prominently  at  the  beginning 
of  your  comment.  We  will  make  all 
submissions  from  organizations  or 
businesses,  and  bova  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 
We  intend  to  post  all  comments  on 
the  Internet.  If  you  are  requesting  that 
your  comment  remain  confidential,  do 
not  send  us  your  comment  to  the  direct 
internet  response  website.  Use  mail, 
messenger,  or  email  (include  your 
request  for  confidentiality)  to 
WOComment®blm.gov.  We  will  post  all 
electronically-received  conmients 
online  as  soon  as  we  receive  them. 

n.  Baclcground 

BLM  published  the  proposed  rule  on 
Permits  for  Recreation  on  Public  Lands 
in  the  Federal  Register  on  May  16,  2000 
(65  FR  31234).  That  proposed  rule 
included  a  new  subpart  containing 
regidations  on  recreation  use  permits. 
These  permits  are  for  use  of  BLM  fee 
areas.  Fee  areas  are  sites  that  provide 
specialized  facilities,  equipment,  or 
services  related  to  outdoor  recreation. 
These  include  areeis  that  are  developed 
by  BLM,  receive  regular  maintenance, 
may  have  on-site  staffing,  and  are 
supported  by  Federal  funding.  Not  all 
fee  areas  necessarily  have  all  of  these 
attributes.  Examples  of  fee  areas  are 
campgrounds  that  include 
improvements  such  as  picnic  tables, 
toilet  facilities,  tent  or  trailer  sites,  and 
drinking  water;  and  specialized  sites 
such  as  swimming  pools,  boat  launch 
facilities,  places  with  guided  tours, 
hunting  blinds,  and  so  forth.  The  final 
rule  containing  these  regulations 
appears  elsewhere  in  this  issue  of  the 
Federal  Register. 

The  final  rule  left  substantially  intact 
the  existing  regiUations  on  the  length  of 
terms  for  commercial  Special  Recreation 
Permits.  Those  regulations  provide  for  a 
maximum  term  of  5  years,  allowing 
applicants  to  request  permit  terms  up  to 
that  length  and  authorizing  BLM  to 
issue  them  for  no  more  than  that  length 
of  time. 

-    One  comment  on  the  proposed  rule 
from  an  association  representing 
conunercial  outfitters  and  guides 
recommended  that,  considering  the 
investment  required  by  outfitters,  the 
maximum  term  for  Special  Recreation 
Permits  should  be  10  years,  unless  BLM 
finds  that  special  circumstances  require 
a  shorter  period. 

BLM  recognizes  that  the  5-year 
maximiun  term  for  permits  is  a  matter 
of  concern  for  the  outfitting  and  guiding- 
community,  and  agrees  that  a  10-year 
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term  may  be  inore  desirable  from  both 
a  business  and  a  land  management 
perspective. 

From  the  business  perspective,  the 
change  would  improve  the  ability  of 
outfitters  and  guides  to  justify  financing 
from  lenders  and  would  allow  them  to 
amortize  equipment  fully  within  the 
permit  term,  if  BLM  in  fact  sets  their 
term  at  10  years.  It  would  improve  the 
business  climate  for  larger  scale 
commercial  permits  and  operations,  in 
turn  improving  business  stability  and 
diversification  within  local  economies. 

From  the  perspective  of  the  land 
manager,  extending  the  maximum 
permit  term  from  5  to  10  years  allows 
BLM  greater  range  and  flexibility  to  set 
a  term  for  the  permit  appropriate  for  the 
activity  in  light  of,  and  commensurate 
with — 

•  The  level  of  investment  required  by 
the  permittee; 

•  The  geographic  location  and 
resource  considerations; 

•  Anticipated  changes  or  time  frames 
in  land  use  allocations  or  plaiming 
decisions; 

•  Our  experience  in  managing  and 
monitoring  the  type  of  permitted  use; 
and 

•  The  type,  complexity,  and  extent  of 
the  proposed  activity. 

The  rule  would  not  automatically  set 
the  term  of  all  permits  at  10  years. 
Rather,  it  would  simply  allow  the 
authorized  officer  to  select  an 
appropriate  term  for  up  to  10  years. 

Finally,  the  change  would  lead  to  a 
small  but  real  reduction  in 
administrative  costs  by  reducing  the 
analysis  and  paperwork  required  for 
more  frequent  permit  renewal. 

However,  since  the  matter  was  not 
raised  in  the  2000  proposed  rule,  it  is 
appropriate  to  request  public  comment 
on  the  matter.  Therefore,  we  are 
including  this  provision  in  this 
proposed  rule. 

m.  Discussion  of  Proposed  Rule 

Section  2932. 42    How  Long  Is  My 
Special  Recreation  Permit  Valid? 

We  propose  to  amend  this  section 
solely  by  changing  the  maximum 
Special  Recreation  Permit  term  to  10 
years.  BLM  would  consider  each 
application  separately,  and  could  issue 
a  permit  for  any  period  of  time  from  the 
10-year  maximum  term  to  down  to  a 
season  or  even  a  single  day.  We  would 
consider  the  purpose  of  the  permit,  the 
needs  of  the  permittee,  and  the  public 
interest  in  determining  the  appropriate 
term. 

Permittees  are  subject  to  rigorous 
monitoring  and  may  lose  their  permits 
for  poor  performance  under  other 


provisions  of  the  regulations  (see 
§2932.56  of  the  final  rule  published  in 
today's  Federal  Register).  This  proposed 
rule  would  have  no  impact  on  our 
ability  to  ensure  that  permittees  are 
well-qualified  and  carry  out  their 
activities  in  a  maimer  that  protects  the 
health  of  the  public  lands  and  serves  the 
recreating  public.  It  would,  on  the  other 
hand,  allow  outfitters,  guides,  and  river- 
ninning  enterprises  to  amortize  their 
equipment  fully  within  a  permit  term, 
avoid  the  expense  and  inconvenience  of 
more  frequent  permit  renewal,  secure 
financing  more  easily  (based  on  lenders 
knowing  that  permit  terms  are  longer), 
and  engage  in  long-term  business 
plaiming. 

This  change  should  benefit  existing 
permit  holders,  but  it  may  reduce  the 
ability  of  outfitters  who  currently  do  not 
hold  a  permit  to  obtain  one,  but  only  in 
areas  where  resource  sensitivity  or  high 
demand  for  a  limited  recreational 
resource  requires  BLM  to  impose  limits 
on  use  allocations.  BLM  is  also  seeking 
comments  on,  and  may  include  in  the 
final  rule  additional  data  about,  the 
economic  impact  of  this  rule,  including 
its  effects  on  the  availability  of  loans 
and  investments  that  the  outfitter 
industry  needs  to  support  its  operations 
and  provide  recreational  services  to  its 
customers.  BLM  does  not  expect  this 
rule  to  present  a  substantial  departvue 
from  ciurent  commercial  outfitter 
operations  on  BLM  lands  or  the  ability 
of  BLM  staff  to  monitor  and  enforce 
permit  compliance.  However,  BLM  is 
seeking  comments  bom.  the  public  on 
this  issue  to  ensure  that  this  rule  will 
adequately  address  any  outstanding 
concerns  that  may  arise  from  its 
implementation.  Specifically,  we  invite 
comments  offering  answers  to  the 
following  questions: 

•  Is  the  proposed  rule  an  appropriate 
way  to  encourage  business  stability 
while  allowing  appropriate  levels  of 
competition  and  ranges  of  services? 

•  What  problems  have  outfitters  had 
obtaining  financing  under  the  current 
permit  term  limitation?  Have  lenders 
cited  short  permit  terms  as  a  reason  for 
denying  longer-term  finsmcing? 

•  Is  there  specific  guidance  BLM 
should  issue  to  its  field  offices  to  assure 
fair  and  uniform  implementation  of  this 
rule,  and  reduce  pressure  for  automatic 
approval  of  10-year  permit  terms? 

•  How  would  the  proposed  rule  affect 
BLM's  ability  to  manage  permits  even  if 
on-the-ground  conditions  change? 

•  "What  substantial  or  additional 
benefit  would  the  proposed  rule  provide 
to  small  businesses  that  is  not  available 
imder  the  current  5  year  maximiun 
term? 


We  are  also  interested  in  anecdotal 
information  concerning  the  following 
issues: 

•  What  has  prompted  BLM  to  deny 
permit  renewal? 

•  What  problems  have  outfitters  had 
obtaining  financing  under  the  present 
permit  term  limitation? 

•  What  may  be  the  tax  consequences 
of  allowing  permits  to  last  10  years? 

Subpart  2933 — Recreation  Use  Permits 
for  Fee  Areas 

The  May  16,  2000,  propdSed  rule  did 
not  include  enforcement  language  for 
fee  areas.  In  this  new  proposed  rule  we 
would  amend  this  subpart  on  Recreation 
Use  Permits  by  adding  a  new  section  on 
prohibited  acts  and  penalties.  Under 
this  new  §2933.33,  persons  using 
campgrounds  and  other  fee  areas  would 
be  cited  and  penalized  if  they  do  not — 

•  Obtain  a  permit, 

•  Pay  necessary  fees,  or 

•  Display  proof  of  payment  as 
required  by  BLM  and  posted  at  the  site. 
They  may  also  be  cited  and  penalized  if 
they — 

•  Use  forged  permits,  or 

•  Use  another  person's  permit. 

This  new  section  would  also  state  that 
failure  to  display  proof  of  payment  on 
a  vehicle  parked  in  a  fee  area  is 
evidence  of  non-payment. 

Finally,  the  new  section  would  list 
the  penalties  that  may  be  imposed  upon 
conviction. 

The  existing  regulation  at  43  CFR 
8365.2-3(a),  which  requires  visitors  to 
pay  fees  imposed  imder  36  CFR  part  71, 
is  insufficient  because  part  71  has  not 
been  amended  since  1981.  and  thus 
does  not  include  fees  provided  for  in 
numerous  amendments  of  the  Land  and 
Water  Conservation  Fund  Act  since  that 
time.  Further,  fee  areas  now  include 
many  more  facilities  besides  developed 
campgrounds,  and  methods  and  proof  of 
payment  have  changed  so  radically  that 
law  enforcement  has  encountered 
difficulties  in  enforcing  these 
requirements  and  seeking  prosecution  of 
violators.  Field  offices  are  trying  to 
solve  these  problems,  primarily  with 
supplementary  rules  imder  43  CFR 
8365.1-6. 

IV.  Procedural  Matters 

The  principal  author  of  this  proposed 
rule  is  Lee  Larson  of  the  Recreation 
Group,  Washington  Office,  BLM, 
assisted  by  Ted  Hudson  of  the 
Regulatory  Affairs  Group,  Washington 
Office,  BLM. 

Regulatory  Planning  and  Review  (E.G. 
12866) 

This  rule  is  not  a  significant  rule  and 
is  not  subject  to  review  by  the  Office  of 
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Management  and  Budget  under 
Executive  Order  12866. 

(1)  This  rule  will  not  have  an  effect  of 
$100  million  or  more  on  the  economy. 
It  will  not  adversely  affect  in  a  material 
way  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local, 
or  tribal  governments  or  commvmities. 

(2)  This  rule  will  not  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency. 

(3)  This  rule  does  not  alter  the 
budgetary  effects  or  entitlements,  grants, 
user  fees,  or  loan  programs  or  the  rights 
or  obligations  of  their  recipients. 

(4)  This  rule  does  not  raise  novel  legal 
or  policy  issues. 

The  first  change  in  the  proposed  rule 
would  be  to  increase  the  maximum  term 
for  Special  Recreation  Permits  from  5  to 
10  years.  Dimng  fiscal  year  2001,  BLM 
-issued  about  34,500  Special  Recreation 
Permits,  and  collected  about  S4  million 
in  fees.  We  give  these  figures  to 
illustrate  that  the  revenues  collected 
under  BLM's  recreation  program  are 
minuscule  compared  with  those 
realized  by  the  overall  national 
recreation  industry,  which,  according  to 
industry  sources,  is  a  $350  billion 
industry.  Special  Recreation  Permits  are 
generally  obtained  by  commercial 
outfitters  and  guides,  including  river- 
running  companies  (about  3.000), 
sponsors  of  competitive  events  (about 
1.000),  "snow  bird"  seasonal  mobile 
home  campers  who  use  BLM's  long  term 
visitor  areas  (about  14,000),  and  private 
individuals  and  groups  using  certain 
special  areas. 

The  proposal  to  increase  the 
maximum  term  for  Special  Recreation 
Permits  would  affect  primarily  the  first 
of  these  categories:  commercial 
outfitters  and  guides,  and  river-riuuiing 
companies.  The  rule  would  not  change 
the  fee  structiu-e  at  all,  but  would 
benefit  these  businesses  by  giving  them 
a  more  seciue  tenure  in  their  permits. 
This  in  turn  would  help  them  justify 
financing  from  lenders  and  allow  them 
to  amortize  equipment  fully  within  the 
permit  term. 

The  second  change  in  the  proposed 
rule  affects  Recreation  Use  Permits. 
During  fiscal  year  2001,  BLM  issued 
about  670,000  Recreation  Use  Permits 
for  use  of  fee  sites,  with  revenues 
totaling  about  $3.9  million.  The  cost  of 
such  a  permit  averaged  a  little  under 
$6.00. 

This  proposed  rule  will  have  no  effect 
on  fees,  and  should  have  no  effect  on 
the  number  of  Recreation  Use  Permits 
BLM  will  issue.  It  would  merely  add  a 
section — 


•  Making  failure  to  obtain  a  permit, 
failure  to  pay  for  one,  and  fraudulent 
use  of  permits  or  other  documents  to 
avoid  paying  a  fee.  prohibited  acts; 

•  Making  failure  to  display  a  permit, 
where  local  rules  require  it,  evidence  of 
failure  to  pay;  and 

•  Stating  the  standard  statutory 
maximum  penalties  for  violation  that  a 
magistrate  could  impose. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior 
certifies  that  this  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  According  to  the 
president  of  the  American  Recreation 
Coalition,  outdoor  recreation  is  a  $350 
billion  industry  made  up  of  small 
businesses.  None  of  these  small 
businesses  will  be  affected  more  than 
incidentally  by  making  failure  to  pay  for 
or  obtain  a  fee  area  Recreation  Use 
Permit  a  prohibited  act.  There  is  no  way 
to  quantify  how  many  of  these  permits 
BLM  issues  to  small  entities,  but  it  must 
be  a  minuscule  share  of  the  campground 
and  similar  permits  BLM  issues  to  the 
general  recreating  public. 

Changing  the  maximum  term  for 
Special  Recreation  Permits  from  5  to  10 
years  will  benefit  small  businesses  as 
explained  in  the  previous  section  of  this 
part  of  the  Preamble.  However,  we 
cannot  quantify  the  benefits  accruing 
from  increased  permit  tenure.  The  rule 
will  benefit  about  3,000  commercial 
outfitters  and  guides  and  river-running 
outfitters,  all  of  whom  operate  small 
businesses,  and  some  of  whom  hold 
multiple  Special  Recreation  Permits. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA) 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule: 

•  Does  not  have  an  annual  effect  on 
the  economy  of  $100  million  or  more. 
See  the  discussion  under  Regulatory 
Planning  and  Review,  above. 

•  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions.  The  nile  does  not 
change  fees,  but  only  provides  a^ 
mechanism  for  enforcing  their 
collection.  See  the  discussion  above 
under  Regulatory  Flexibility  Act. 

•  Does  not  have  significant  adverse 
effects  on  competition,  employment,' 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises. 
Recreationists  are  not  likely  to  resort  to 


foreign  recreation  markets  because 
failure  to  pay  a  campground  fee 
becomes  a  punishable  offense. 

Unfunded  Mandates  Reform  Act 

This  rule  does  not  impose  an 
unfunded  mandate  pn  State,  local,  or 
tribal  governments  or  the  private  sector 
of  more  than  $100  million  per  year.  The 
rule  does  not  have  a  significant  or 
unique  effect  on  State,  local,  or  tribal 
governments  or  the  private  sector.  The 
rule  has  no  effect  on  governmental  or 
tribal  entities.  A  statement  containing 
the  information  required  by  the 
Unfunded  Mandates  Reform  Act  (2 
U.S.C.  1531  et  seq.)  is  not  required. 

Takings  (E.O.  12630) 

In  accordance  with  Executive  Order 
12630,  the  rule  does  not  have  significant 
takings  implications.  The  enforcement 
provision  proposed  does  not  include 
any  language  requiring  or  authorizing 
forfeiture  of  personal  property  or  any 
property  rights.  A  takings  implications 
assessment  is  not  required.  ' 

Federalism  (E.O.  13132) 

In  accordance  with  Executive  Order 
13132,  the  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  federalism  summary 
impact  statement.  The  rule  does  not 
have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  The  rule  does  not 
preempt  State  law. 

Civil  Justice  Reform  (E.O.  12988) 

In  accordance  with  Executive  Order 
12988,  the  Office  of  the  Solicitor  has 
determined  that  this  rule  does  not 
imduly  burden  the  judicial  system  and 
meets  the  requirements  of  sections  3(a) 
and  3(b)(2)  of  the  Order. 

Consultation  and  Coordination  With 
Indian  Tribal  Governments  (E.O.  13175) 

In  accordance  with  E.O.  13175,  we 
have  found  that  this  final  rule  would 
not  include  policies  that  have  tribal 
implications.  The  rule  would  not  affect 
lands  held  for  the  benefit  of  Indians, 
Aleuts,  and  Eskimos.  The  rule  would 
apply  only  to  BLM  campgroimds  and 
other  fee  areas  on  BLM  lands. 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
the  Office  of  Management  and  Budget 
must  approve  under  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq. 
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National  Environmental  Policy  Act 

This  proposed  rule  does  not 
constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment.  A  detailed 
statement  under  the  National 
Environmental  Policy  Act  of  1969  is  not 
required.  We  base  this  finding  on  an 
environmental  assessment  of  the 
proposed  rule  dated  August  22,  2002, 
which  you  will  find  in  the 
administrative  record  for  the  rule. 

Clarity  of  This  Regulation 

Executive  Order  12866  requires  each 
agency  to  write  regulations  that  are  easy 
to  understand.  We  invite  your 
comments  on  how  to  make  this 
proposed  rule  easier  to  understand, 
including  answers  to  questions  such  as 
the  following: 

(1)  Are  the  requirements  in  the 
proposed  rule  clearly  stated? 

(2)  Does  the  proposed  rule  contain 
technical  language  or  jargon  that 
interferes  wiUi  its  clarity? 

(3)  Does  the  format  of  the  proposed 
rule  (grouping  and  order  of  sections,  use 
of  headings,  paragraphing,  etc.)  aid  or 
reduce  its  clarity? 

(4)  Would  the  rule  be  easier  to 
understand  if  it  were  divided  into  more 
(but  shorter)  sections?  (A  "section" 
appears  in  bold  type  and  is  preceded  by 
the  symbol  "§  "  and  a  numbered 
heading;  for  example.  §  2932.42  How 
long  is  my  Special  Recreation  Permit 
vaUd?) 

(5)  Is  the  description  of  the  proposed 
rule  in  the  SUPPtfMENTARY  MFORMATION: 
section  of  this  preamble  helpful  in 
imderstanding  the  proposed  rule?  What 
else  could  we  do  to  make  the  proposed 
rule  easier  to  imderstand? 

If  you  have  any  comments  that 
concern  how  we  could  make  this 
proposed  rule  easier  to  imderstand,  in 
addition  to  sending  the  original  to  the 


address  shown  in  ADDRESSES,  above, 
please  send  a  copy  to:  Office  of 
Regulatory  Affairs,  Department  of  the 
Interior,  Room  7229, 1849  C  Street  NW, 
Washington,  DC  20240.  You  may  also  e- 
mail  the  comments  to  this  address: 
Execsec®ios.doi.gov. 

List  of  Subjects  in  43  CFR  Part  2930 

Penalties;  Public  lands;  Recreation 
and  recreation  areas;  Reporting  and 
recordkeeping  requirements;  Surety 
bonds. 

Dated:  August  30.  2002. 
Rebecca  W.  Watson, 

Assistant  Secretary  of  the  Interior. 

For  the  reasons  explained  in  the 
preamble,  and  under  the  authority  of  43 
U.S.C.  1740,  part  2930,  chapter  11, 
subtitle  B  of  title  43  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  2930— PERMITS  FOR 
RECREATION  ON  PUBUC  LANDS 

1.  The  authority  citation  for  part  2930 
continues  to  read  as  follows: 

Authority:  43  U.S.C.  1740;  16  U.S.C.  460/- 
6a. 

Subpart  2932— Special  Recreation 
Permlta  for  Commercial  Uaa, 
Competitive  Eventa,  Organized 
Groupa,  and  Recreation  Uaa  in  Special 
Araaa 

2.  Revise  §2932.42  to  read  as  follows: 

{2932.42    How  long  is  my  Spaciai 
FtocfMtlon  Pemitt  valM? 

You  may  request  a  permit  for  a  day, 
season  of  use,  or  other  time  period,  up 
to  a  maximum  of  ID  years.  BLM  will 
determine  the  appropriate  term  on  a 
case-by-case  basis. 


Subpart  2933— Recreation  Uae  Permlta 
forFeeAreaa 

3.  Add  §  2933.33  to  read  as  follows: 

12933.33    Prohlt>lt*d  acts  and  panaltlM. 

(a)  Prohibited  acts.  You  must  not — 

(1)  Fail  to  obtain  a  use  permit  or  pay 
any  fees  thatihis  subpart  or  the  Land 
and  Water  Conservation  Fund  Act,  as 
amended,  requires; 

(2)  Fail  to  pay  any  fees  within  a  time 
that  the  local  BLM  office  sets  after  you 
have  begun  occupying  a  designated  use 
facility; 

(3)  Fail  to  display  any  required  proof 
of  payment  of  fees; 

(4)  Willfully  and  knowingly  possess, 
use,  publish  as  true,  or  sell  to  another, 
any  forged,  counterfeited,  or  altered 
dociunent  or  instrument  used  as  proof 
of  or  exemption  from  fee  payment:  or 

(5)  Willfully  and  knowingly  use  any 
document  or  instrument  used  as  proof 
of  or  exemption  from  fee  payment,  that 
BLM  issued  to  or  intended  another  to 
use,  or 

(6)  Falsely  represent  yourself  to  be  a 
person  to  whom  BLM  has  issued  a 
dociunent  or  instnmient  used  as  proof 
of  or  exemption  from  fee  payment. 

(b)  Evidence  of  nonpayment.  BLM 
will  consider  as  evidence  of  non- 
payment failure  to  display  proof  of 
payment,  where  required,  on  your 
unattended  vehicle  parked  within  a  fee 
area. 

(c)  Responsibility  for  penalties.  If 
another  driver  incurs  a  penalty  when 
using  a  vehicle  registered  in  your  name, 
you  and  the  driver  are  jointly 
responsible  for  the  penalty,  unless  you 
can  show  that  the  vehicle  was  used 
without  your  permission. 

(d)  Types  of  penalties.  You  may  be 
subject  to  the  following  fines  or 
penalties  for  violating  the  provisions  of 
this  section. 


If  you  are  convicted  of 


(1)  Any  act  prohibited  by  paragraph  (a)  of  this 
section. 

(2)  Violating  any  regulation  in  this  subpart  or 
any  condition  of  a  Recreation  Use  Permit. 

(3)  Failing  to  obtain  any  permit  or  to  pay  any 
fee  required  in  this  subpart. 


Then  you  may  be  subject  to.. 


A  fine  under  18  U.S.C.  3571  or  other  pen- 
alties in  accordance  with  43  U.S.C.  1733. 

A  fine  under  18  U.S.C.  3571  or  other  pen- 
alties in  accordance  with  43  U.S.C.  1733. 

A  fine  in  accordance  with  18  U.S.C.  3571  


Under... 


The  Federal  Land  Policy  and  Managenrwnt 

Act  1976  (43  U.S.C.  1733(a)). 
The  Federal  Land  Policy  and  Management 

Act  of  1976  (43  use.  1733(a)). 
The  Land  and  Water  Consewation  Fund  Act, 

as  amer>ded. 


(FR  Doc.  02-24749  Filed  9-30-02;  8:45  am) 
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DEPARTMErrr  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  92 

[Docket  No.  FR-41 11-F-03] 
RIN  2501-AC30  . 

HOME  Investment  l^rtnerships 
Program 

agency:  Office  of  the  Secretary.  HUD. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  makes  several 
streamlining  and  clarifying  amendments 
to  the  regulations  for  the  HOME 
Investment  Partnerships  Program 
(HOME  Program).  The  final  rule 
incorporates  a  number  of  statutory 
changes  to  the  HOME  Program.  The 
final  rule  also  updates  the  regulations  to 
reflect  the  provision  of  housing 
assistance  to  Indian  tribes  under  the 
Native  American  Housing  Assistance 
and  Self-Determination  Act  of  1996. 
Further,  the  rule  clarifies  the  consortia 
requalification  requirements  by 
codifying  the  streamlined  approach 
adopted  beginning  with  the  Fiscal  Year 
(FY)  1999  grant  cycle.  The  final  rule 
also  adjusts  the  HOME  allocation 
formula  to  reflect  the  use  of  2000 
Census  data,  and  requests  public 
comment  on  this  amendment.  Further, 
the  final  rule  increases  the  flexibility  of 
participating  jurisdictions  in  using 
program  income  to  pay  administrative 
costs.  Additionally,  the  final  rule  makes 
several  other  non-substantive 
corrections  and  clarifications  to  the 
reg\ilations. 

DATES:  Effective  Date:  October  31,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 

Virginia  Sardone,  Director,  Program 
Policy  Division,  Office  of  Affordable 
Housing  Programs,  Room  7164,  451 
Seventh  Street,  SW.  Washington,  DC 
20410.  Telephone:  (202)  708-2470. 
(This  is  not  a  toll-free  number.)  A 
teleconmiunications  device  for  hearing- 
and  speech-impaired  persons  (TTY)  is 
available  at  1-800-877-8339  (Federal 
Information  Relay  Service). 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  HOME  Investment  Partnerships 
Program  (HOME  Program)  is  authorized 
under  Title  II  of  the  Cranston-Gonzalez 
National  Affordable  Housing  Act  (Pub. 
L.  101-625,  approved  November  28, 
1990)  (NAHA).  Through  the  HOME 
Program,  HUD  allocates  funds  by 
formula  among  eligible  State  and  local 
governments  to  strengthen  pubhc- 
private  partnerships  and  to  expand  the 
supply  of  decent,  safe,  sanitary,  and 
affordable  housing,  vtrith  primary 


attention  to  rental  housing,  for  very  low- 
income  and  low-income  families. 
Generally,  HOME  funds  must  be 
matched  by  nonfederal  resources.  State 
and  local  governments  that  become 
participating  jurisdictions  may  use 
HOME  funds  to  carry  out  multiyear 
housing  strategies  through  acquisition, 
rehabilitation,  and  new  construction  of 
housing,  and  tenant-based  rental 
assistance.  Participating  jurisdictions 
may  provide  assistance  in  a  number  of 
ehgible  forms,  including  loans, 
advances,  equity  investments,  interest 
subsidies,  and  other  forms  of  investment 
that  HUD  approves.  HUD's  regulations 
for  the  HOME  Program  are  located  in  24 
CFR  part  92  (consisting  of  §§  92.1 
through  92.552). 

This  final  rule  makes  a  nimiber  of 
amendments  to  the  HOME  Program 
regulations  to: 

1.  Incorporate  a  number  of  statutory 
changes  to  the  program  made  by  the 
Departments  of  Veterans  Affairs  and 
Housing  and  Urban  Development,  and 
Independent  Agencies  Appropriations 
Act,  1998  (Pub.  L.  105-65,  approved 
October  27. 1997)  (the  FY  1998  HUD 
Appropriations  Act)  and  the  Quality 
Housing  and  Work  Responsibility  Act  of 
1998  (Public  Law  105-276,  approved 
October  21, 1998)  (QHWRA); 

2.  Update  the  regulations  to  reflect  the 
provision  of  block  grant  housing 
assistance  to  Indian  tribes  under  the 
Native  American  Housing  Assistance 
and  Self-Determination  Act  of  1996  (25 
U.S.C.  4101  et  seq.)  (NAHASDA)  and 
HUD's  implementing  regulations  at  24 
CFR  part  1000; 

3.  Clarify  the  consortia  requalification 
requirements  by  codifying  the 
streamlined  approach  adopted 
beginning  with  the  Fiscal  Year  1999 
grant  cycle; 

4.  Make  an  adjustment  to  the  HOME 
allocation  formula  to  reflect  the  use  of 
2000  Census  data  and  request  public 
comment  on  this  amendment;         _ 

5.  Increase  the  flexibility  of 
participating  jurisdictions  in  using  a 
portion  of  program  income  to  pay 
administrative  costs;  and 

6.  Make  several  other  non-substantive 
corrections  and  clarifications  to  the 
regulations. 

The  following  sections  of  this 
preamble  describe  the  changes  made  by 
this  final  rule  in  greater  detail. 


n.  Incorporation  of  Statutory  Changes 
to  the  HOME  Program  (§§92.50,  92.209, 
92.214,  92.217,  and  92.254) 

A.  Section  214  of  the  FY  1998  HUD 
Appropriations  Act — Revision  to 
Minimum  Participation  Threshold 
(392.50(d)(3)  and  (d)(4)) 

Section  214  of  the  FY  1998  HUD 
Appropriations  Act  amended  Title  II  of 
NAHA  to  permit  participating 
jurisdictions  whose  annual  HOME 
allocation  falls  below  the  $500,000 
minimum  participation  threshold 
($335,000  in  years  in  which  the  HOME 
appropriation  is  less  than  $1.5  billion) 
to  continue  to  receive  HOME  allocations 
(except  for  consortia  that  fail  to  renew 
the  membership  of  all  member 
jurisdictions).  This  statutory  change 
eliminated  the  problem  of  participating 
jurisdictions  with  small  allocations 
losing  their  allocations  from  such  causes 
as  a  decrease  in  the  HOME 
appropriation,  an  increase  in  the  total 
amount  of  set-asides  from  the  HOME 
appropriation,  or  an  increase  in  the 
number  of  participating  jurisdictions. 
Sections  92.50(d,(3)  and  (4)  are 
amended  to  reflect  this  statutory  change. 

B.  Section  514  of  QHWRA— Elimination 
of  Federal  Preferences  (§  92.209(c)(2) 
and  (d)(3)) 

Section  514  of  QHWRA  amended 
section  6(c)(4)(A)  of  the  United  States 
Housing  Act  of  1937  (42  U.S.C.  1437  et 
seq.)  (1937  Act)  to  eliminate  Federal 
preferences  for  selecting  public  housing 
residents  and  establish  a  system  of  local 
selection  preferences.  The  HOME 
Program  regulations  reference  this 
section  of  the  1937  Act  with  respect  to 
eligibility  for  HOME  tenant-based  rental 
assistance  and  written  tenant  selection 
criteria  for  HOME-assisted  rental 
housing.  Accordingly,  this  final  nile 
removes  §  92.209(c)(2),  which  requires 
that  at  least  50  percent  of  families 
assisted  with  HOME  tenant-based  rental 
assistance  qualify  or  would  qualify  in 
the  near  future  for  a  Federal  preference. 
The  fiinal  rule  also  removes 
§  92.209(d)(3),  which  requires  that 
written  tenant  selection  criteria  for 
HOME-assisted  rental  housing  give 
reasonable  consideration  to  the  housing 
needs  of  families  that  qualify  for  a 
Federal  preference.  The  final  rule  also 
makes  conforming  changes  to 
§§92.209(c)(3)(iv),  92.209(c)(4),  and 
92.253(d)(3),  which  reference  ^e 
Federal  preference  requirements 
currently  contained  in  §  902.209(c)(2) 
and  (d)(3).  Participating  jurisdictions 
using  HOME  funds  for  tenant-based 
rental  assistance  programs  may  establish 
local  preferences  for  the  provision  of 
this  assistance. 
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C.  Section  522  of  QHWRA— Prohibition 
on  Use  of  HOME  Funds  for  Public 
Housing  Activities  (§  92.214) 

Section  522  of  QHWRA  amended 
section  9  of  the  1937  Act,  which  had  the 
effect  of  extending  the  prohibition  in 
NAHA  against  the  use  of  HOME  funds 
for  public  hoiising  modernization  and 
operating  subsidy  to  cover  new 
construction  of  public  housing  as  well. 
Accordingly,  this  final  rule  updates  the 
HOME  regulations  at  §  92.214,  which 
lists  those  activities  for  which  the 
expenditure  of  HOME  funds  is 
prohibited,  to  reflect  this  statutory 
amendment. 

D.  Section  599B  of  QHWRA— Income 
Eligibility  (§  92.21 7;  §  92.254(a)(7)  and 
(a)(8)) 

Section  599B  of  QHWRA  eliminated 
the  requirement  that  HOME-assisted 
homebuyers  qualify  as  income  eligible 
at  the  time  of  occupancy  or  when  the 
HOME  funds  are  invested,  whichever  is 
later.  Section  599B  requires  the 
homebuyer  to  qualify  as  low-income:  (1) 
In  the  case  of  a  contract  to  purchase 
e5dsting  housing,  at  the  time  of 
purchase;  (2)  in  the  case  of  a  lease- 
purchase  agreement  for  existing  housing 
or  for  housing  to  be  constructed,  at  the 
time  the  agreement  is  signed;  or  (3)  in 
the  case  of  a  contract  to  purchase 
housing  to  be  constructed,  at  the  time 
the  contract  is  signed.  This  final  rule 
amends  §  92.254(a)(7),  which 
establishes  the  income  eligibility 
requirements  for  lease-purchase 
agreements,  to  reflect  the  changes  made 
by  section  599B  of  QHWRA.  The  final 
rule  also  creates  a  new  §  92.254(a)(8)  to 
address  income  eligibility  requirements 
for  contracts  for  purchase.  Fiirther,  the 
final  rule  makes  a  conforming  change  to 
§  92.217,  which  regards  income 
targeting  for  homeownership.  In 
addition,  the  final  rule  corrects  the 
designations  of  current 
§§92.254(a)(5)(ii)(A)(6)  and  (7),  which 
should  be  properly  designated  as 
§§  92.254(a)(6)  and  (7). 

m.  Changes  Regarding  the  Native 
American  Housing  Assistance  and  Self- 
Determination  Act  of  1996  (NAHASDA) 
(§§92.2  and  92.50(b)) 

NAHASDA  established  a  new  Indian 
housing  block  grant  program  for  Indian 
tribes  and  terminated  grants  by  HUD  to 
Indian  tribes  and  Indian  housing 
authorities  imder  existing  HUD  housing 
programs,  including  the  Indian  HOME 
program.  However,  NAHASDA  does  not 
affect  §  92.201(b)(5)  of  the  HOME 
regulation,  which  provides  that  States 
may  fund  housing  projects  on  Indian 


reservations.  Accordingly,  this  final  rule 
makes  the  following  changes: 

A.  Definition  of  "Homeownership" 
(§92.2) 

This  final  rule  amends  the  definition 
of  the  term  "homeownership"  in  §  92.2 
to  eliminate  an  inconsistency  between 
the  definition  and  a  provision  of 
NAHASDA.  The  definition  of 
"homeownership"  currently  includes 
99-year  leasehold  interests.  This  is 
inconsistent  with  section  702  of 
NAHASDA,  which  only  authorizes 
leases  with  terms  not  exceeding  50 
years.  This  inconsistency  effectively 
precludes  the  use  of  HOME  funds  to 
provide  homeownership  opportimities 
on  any  trust  or  restricted  Indian  lands 
unless  a  waiver  is  obtained. 
Consequently,  the  HOME  regulation  is 
being  amended  so  that,  on  trust  or 
restricted  Indian  lands,  a  50-year 
leasehold  interest  will  constitute 
homeownership.  ■  * 

B.  Set-Aside  of  HOME  Funds  for  Indian 
Tribes  (§  92.50(b)) 

Section  92.50(b)  is  amended  to 
eliminate  the  reference  to  reserving  a 
portion  of  each  annual  appropriation  of 
HOME  funds  for  Indian  tribes.  Section 
217(a)  of  NAHA  required  that  1  percent 
of  the  annual  HOME  appropriation  be 
set  aside  for  use  in  a  competitive 
program  for  Indian  tribes  (the  Indian 
HOME  Program).  NAHASDA  eliminated 
the  Indian  HOME  Program. 
Accordingly,  Indian  tribes  no  longer 
receive  HOME  grants  from  HUD.  This 
final  nde  removes  the  outdated 
reference  to  the  set-aside  for  Indian 
tribes. 

IV.  Clarification  of  Consortia 
Requalification  Requirements  (§92.101) 

Several  years  ago,  HUD  conyened  an 
internal  working  group  to  examine  the 
consortia  qualification  and 
requalification  process  and  make 
recommendations  to  simplify  and 
streamline  the  process,  llie  primary 
recommendation  of  the  working  group 
was  to  eliminate  the  practice  of  having 
each  member  jurisdiction  sign  a  new 
consortium  agreement  at  each 
requalification.  This  practice  was 
imposing  a  significant  burden  on 
consortia,  particularly  geographically 
large,  rural  consortia  comprised  of  many 
sniall  jurisdictions.  The  working  group 
recommended  that  the  HOME 
consortium  qualification  guidance  be 
revised  to  permit  an  "opt  out"  policy 
similar  to  Uiat  permitted  for  urban 
counties  in  the  Community 
Development  Block  Grant  (CDBG) 
Program. 


Beginning  with  the  Fiscal  Year  1999 
consortiiun  qualification  cycle,  HUD 
permitted  consortia  to  adopt  an 
automatic  renewal  process  similar  to  the 
CDBG  urban  county  process.  U  this 
option  is  exercised,  the  consortium's 
lead  agency  must  notify  each  member 
jurisdiction  of  the  requalification  and  of 
the  right  to  elect  not  to  continue  to 
participate  in  the  consortium  for  the 
ensuing  three-year  period.  No  action  is 
required  of  member  jurisdictions  that 
wish  to  continue  participation  in  a 
consortium,  resulting  in  a  significant 
reduction  in  burden.  This  streamlined 
approach  is  consistent  wdth  the 
requirements  outlined  in  the  HOME 
regulations  at  §  92.101  and  no 
amendment  to  the  rule  was  required  for 
its  implementation.  However,  for 
purposes  of  greater  clarity,  HUD  is 
amending  the  HOME  regulations  to 
reference  this  streamlined  procedure. 

V.  Change  to  Allocation  Formula 
(§  92.50(c)(3)) 

This  final  nile  makes  a  minor  revision 
to  HOME  allocation  formula  at 
§  92.50(c)  to  reflect  the  use  of  data  bom 
the  2000  Census  beginning  with  the  FY 
2003  HOME  allocation.  The  HOME 
formula  allocates  funds  based  on  six 
variables  that  all  require  use  of  data 
from  the  Census  Bureau.  Currently, 
HOME  formula  allocations  are  based  on 
data  from  the  1990  Census.  The  lack  of 
updated  data  during  the  decade  has 
been  a  detriment  to  participating 
jurisdictions  that  have  relative  increases 
in  affordable  housing  problems  as 
reflected  by  the  formula  factors. 
Changes  in  local  conditions  such  as 
poverty,  inadequate  rental  housing  and 
tight  rental  markets  all  affect  the 
distribution  of  affordable  housing 
problems  over  a  decade. 

To  better  reflect  these  changes  in  local 
conditions,  HUD  intends  to  acquire  and 
apply  2000  Census  data  for  HOME 
formula  allocations  beginning  with  the 
FY  2003  allocation.  The  2000  Census 
provides  data  for  the  HOME  formula 
variables  consistent  with  the  current 
definitions  of  those  variables,  except  for 
the  pre-1950  renters-in-poverty  variable 
described  in  §  92.50(c)(3).  The  1990 
Census  provides  data  concerning  pre- 
1950  rentet-family-households-in- 
poverty.  Accordingly,  §  92.50(c)(3) 
refers  to  "(rjental  imits  built  before  1950 
occupied  by  poor  families"  (emphasis 
added).  Under  the  2000  Census,  the 
only  publicly  available  data  concerns 
pre-1950  renter-/iousehoWs-in-poverty. 
Consequently,  the  switch  to  2000  census 
data  requires  that  §  92.50(c)(3)  be 
updated  to  refer  to  "poor  households" 
rather  than  "poor  families." 
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HUD'S  analysis  of  1990  Census  data 
shows  that  this  regulatory  change  will 
have  a  relatively  minor  effect  on  HOME 
formula  allocations.  If  pre-1950  renter- 
households  (rather  than  renter  families) 
had  been  used  for  the  formida 
allocations  based  upon  1990  Census 
data,  about  85  percent  of  participating 
jurisdictions  would  have  received 
allocations  within  5  percent  of  the 
allocations  that  they  did  receive. 

HUD  would  need  to  procure  a  special 
tabulation  of  2000  Census  data  from  the 
Census  Bureau  in  order  to  continue 
using  the  "renter-families  in  poverty" 
measure  in  future  HOME  formula 
allocations.  However,  a  special 
tabulation  of  this  data  would  not  be 
available  until  late  2003,  thereby  further 
delaying  the  use  of  updated  census  data 
in  HOME  formula  allocations.  Further, 
using  a^pecial  tabulation  not  only 
would  deprive  all  participating 
jurisdictions  from  using  the  updated 
data,  but  also  would  preclude 
participating  jurisdictions  and  other 
interested  parties  from  independently 
accessing  these  data  through  public 
sources.  The  change  will  also  be 
beneficial  in  that  this  formida  factor  will 
reflect  pre-1950  households  occupied  by 
poor  renters  who  are  single  and  not 
living  in  a  family  household.  However, 
like  other  poverty  measiu-es  that  focus 
on  households  rather  than  families,  the 
revision  will  have  the  drawback  of 
including  non-family  households 
composed  entirely  of  college  students 
among  the  poor. 

Although  HUD  has  determined  that 
the  impact  of  this  change  on  HOME 
formula  allocations  will  be  minimal, 
and  that  prior  notice  and  comment  is 
unnecessary,  HUD  invites  interested 
members  of  the  public  to  submit 
comments  on  the  change.  Comments 
should  be  submitted  to  the  address 
provided  in  the  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this 
preamble,  above.  HUD  will  consider 
whether  further  changes  shoidd  be 
made  to  this  section  as  a  result  of  the 
issues  raised  by  the  commenters. 

VI.  Use  of  Program  Income  To  Pay 
Administrative  Costs  (§  92.207) 

This  final  rule  amends  §  92.207  to 
provide  participating  jurisdictions  with 
greater  flexibility  in  the  use  of  program 
income  to  pay  administrative  costs.  The 
current  HOME  Program  regulations  state 
that  a  participating  jurisdiction  is 
permitted  to  use  up  to  10  percent  of 
program  income  deposited  in  its  local 
account  during  the  program  year  for 
administrative  and  planning  costs.  This 
provision  prohibits  a  participating 
jurisdiction  from  counting  toward  its 
administrative  allowance  a  portion  of 


any  program  income  that  it  permitted 
State  recipients  or  subrecipients  to 
retain  pursuant  to  a  HOME  written 
agreement.  To  count  10  percent  of 
program  income  received  by  State 
recipients  and  subrecipients  toward  the 
participating  jiuisdiction's 
administrative  allowance,  the  funds 
have  to  be  returned  to  the  participating 
jurisdiction's  local  HOME  account.  HUD 
did  not  intend  to  place  such  restrictions 
on  the  use  of  program  income  for 
administrative  and  planning  costs. 
Consequently.  §  92.207  is  amended  to 
permit  participating  jurisdictions  to  use 
10  percent  of  both  program  income 
deposited  in  the  local  HOME  account 
and  program  income  earned  and 
reported  by  State  recipients  and 
subrecipients  for  eligible  administrative 
and  planning  costs.  Participating 
jurisdictions  may  permit  State 
recipients  and  subrecipients  to  use  this 
additional  authority  for  administrative 
and  planning  costs  or  may  use  it  for 
administrative  costs  of  the  participating 
jurisdiction,  provided  that  the  overall  10 
percent  limitation  is  not  exceeded. 

Vn.  Miscellaneous  Corrections  and 
aarifications  (§§  92.214,  92.353, 
92.504,  92.506,  and  92.508) 

A.  Prohibited  Activities  (§  92.214(a)) 

This  final  rule  clarifies  §  92.214(a)  by 
adding  an  item  to  the  list  of  activities  for 
which  expenditiu^  of  HOME  funds  i^ 
prohibited.  Specifically,  the  final  rule 
adds  a  new  §  92.214(a)(9),  which 
specifies  that  delinquent  taxes,  fees,  or" 
charges  levied  on  a  property  to  receive 
HOME  assistance  may  not  be  paid  with 
HOME  funds.  HUD  has  interpreted  the 
HOME  statute  to  prohibit  the  use  of 
HOME  funds  for  these  purposes  since 
the  inception  of  the  program.  HUD 
continues  to  receive  questions,  however, 
regarding  the  use  of  HOME  funds  to  pay 
delinquent  taxes,  fees,  and  charges  so 
frequently  that  they  are  being  added  to 
the  list  of  prohibited  activities  in  order 
to  eliminate  further  confusion. 

HOME  funds  can  be  used  to  pay  for 
reasonable  acquisition  costs.  Back 
property  taxes,  construction  liens,  and 
similar  encumbrances,  however,  are 
obligations  incurred  by  the  seller  prior 
to  the  date  of  the  purchase  of  the 
property  with  HOME  funds  rather  than 
the  costs  of  acquisition.  There  is  no 
prohibition  against  the  seller  using  the 
proceeds  of  a  HOME-assisted  piuchase 
to  satisfy  these  liens  and  deliver  clear 
title  to  the  purchaser. 

B.  Incorrect  Subpart  Reference 
(§92.353(e}) 

This  final  rule  amends  §  92.353(e)  to 
correct  a  typographical  error.  The 


current  regulation  erroneously  refers  to 
24  CFR  part  42,  subpart  B.  The  correct 
reference  is  subpart  C. 

C.  Written  Agreements  (§92.504) 

The  HOME  regulations  at  §  92.504 
provide  details  about  the  requirements 
that  must  be  included  in  each  tyjw  of 
HOME  written  agreement.  Several 
applicable  requirements  of  subpart  H, 
however,  are  inadvertently  omitted  bom 
§  92.504(c)(3),  which  covers  written 
agreements  between  participating 
jurisdictions  and  the  owners, 
developers,  and  sponsors  of  HOME- 
assisted  housing.  Consequently,  this 
final  rule  amends  §  92.S04(c)(3)(v), 
which  currently  addresses  only 
affirmative  marketing  requirements,  to 
outline  all  subpart  H  requirements  that 
must  be  included  in  these  agreements. 

D.  Audit  requirements  (§92.506) 

Section  92.506  of  the  rule,  which 
requires  participating  jurisdictions. 
State  recipients,  and  subrecipients  to 
obtain  independent  audits,  is  amended 
to  reflect  a  change  in  citation.  The 
regulations  currentiy  contain  outdated 
cites  to  24  CFR  parts  44  and  45.  The 
correct  citations  are  now  24  CFR  84.26 
and  24  CFR  85.26,  respectively,  for 
nonprofit  organizations  and  for  States 
and  units  of  general  local  government. 

E.  Recordkeeping  requirements 
(§92.508(a)(3)(xiu)) 

This  final  rule  adds  a  new 
§  92.508(a)(3)(xiii)  to  correct  a  drafting 
oversight  and  makes  explicit  the 
requirement  that  participating 
jurisdictions  maintain  records 
documenting  the  results  of  the  site  and 
neighborhood  standards  review  that 
they  are  required  to  undertake  for  rental 
of  new  construction  projects.  While 
HUD  has  included  this  information 
collection  requirement  in  its 
submissions  to  the  Office  of 
Management  and  Budget  (OMB)  for 
approval  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520),  the  requirement  has  not  been 
made  explicit  in  the  recordkeeping 
section  of  the  HOME  regidations. 

Vm.  Justification  for  Final  Rulemaking 

HUD  generally  publishes  a  rule  for 
public  comment  before  issuing  a  rule  for 
effect,  in  accordance  with  its  own 
regulations  on  rulemaking  in  24  CFR 
part  10.  However,  part  10  provides  for 
exceptions  to  the  general  rule  if  the 
agency  finds  good  cause  to  omit 
advanced  notice  and  public  ^. 
participation.  The  good  cause 
requirement  is  satisfied  when  prior 
public  procedure  is  "impractical, 
imnecessary,  or  contrary  to  the  public 
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interest"  (see  24  CFR  10.1).  For  the 
following  reasons,  HUD  finds  that  it  is 
unnecessary  and  contrary  to  the  public 
interest  to  delay  the  effectiveness  of 
these  regulatory  amendments  in  order  to 
solicit  prior  public  comment.  As 
described  below,  the  amendments  do 
not  impose  new  substantive 
requirements,  but  update  the  HOME 
regulations  to  reflect  existing  program 
procedures,  streamline  existing 
requirements  to  minimize 
administrative  burden  on  participating 
jurisdictions,  and  clarify  the  regulations 
by  correcting  typographical  errors. 

First,  the  statutory  changes  made  by 
the  FY  1998  HUD  Appropriations  Act 
and  QHWRA  that  are  being  incorporated 
by  this  final  rule  were  determined  by 
HUD  to  be  immediately  effective  upon 
enactment  of  the  legislation  and  HUD  is 
not  exercising  any  discretionary 
authority  with  respect  to  these  changes. 
The  changes  regarding  NAHASDA  do 
not  impose  new  regulatory  « 

requirements,  but  update  the  HOME 
regulations  to  reflect  the  establishment 
of  the  Indian  Housing  Block  Grant 
program  and  the  elimination  of  the 
separate  Indian  HOME  Program.  The 
regulatory  amendment  streamlining  the 
consortium  requalification  process 
updates  the  HOME  regulations  to  reflect 
existing  practice,  and  provides  a 
substantial  benefit  in  the  form  of 
reduced  administrative  burden  to 
HOME  consortium  without  harming  the 
interests  of  any  other  concerned  party. 
The  revision  to  the  formula  allocation 
requirements  updates  the  HOME 
regulations  to  provide  for  the  use  of  the 
most  recent  census  data  and  better 
reflect  changes  in  the  demographics  of 
poverty  and  the  inadequacy  of  rental 
housing.  The  amendment  regarding  the 
use  of  program  income  corrects  a 
drafting  error  that  placed  an  tmdue 
restriction  on  the  use  of  program  income 
for  administrative  and  planning  costs. 
Finally,  the  final  rule  makes  several 
miscellaneous  corrections  and 
clarifications  that  do  not  impose  new 
substantive  requirements,  but  merely 
correct  typographical  errors  and  clarify 
existing  HUD  procedures. 

IX.  Findings  and  Certifications 

Regulatory  Planning  and  Review 

The  Office  of  Management  and  Budget 
(OMB)  reviewed  this  rule  under 
Executive  Order  12866,  Regulatory 
Planning  and  Review.  OMB  determined 
that  this  rule  is  a  "sigmficant  regidatory 
action"  as  defined  in  section  3(f)  of  the 
Order  (although  not  an  economically 
significant  regulatory  action  under  the 
Order).  Any  changes  made  to  the  rule  as 
a  result  of  that  review  are  identified  in 


the  docket  file,  which  is  available  for 
public  inspection  in  the  Office  of  the 
Rides  Docket  Clerk,  Office  of  General 
Counsel,  Room  10276,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street.  SW,  Washington,  DC 
20410-0500. 

Impact  on  Small  Entities       ' 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  and  approved  this 
final  rule  and  in  so  doing  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  because 
jurisdictions  that  are  statutorily  eligible 
to  receive  HOME  formula  allocations  are 
relatively  larger  cities,  counties  or 
states. 

Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50,  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4223).  That  Finding  is 
available  for  public  inspection  between 
the  hours  of  7:30  a.m.  and  5:30  p.m. 
weekdays  in  the  Office  of  the  Rules 
Docket  Clerk,  Office  of  General  Counsel, 
Room  10276,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW,  Washington,  DC  20410- 
0500. 

Executive  Order  13132,  Federalism 

Executive  Order  13132  (entiUed 
"Federalism")  prohibits  an  agency  fit)m 
publishing  any  rule  that  has  federalism 
implications  if  the  rule  either  imposes 
substantial  direct  compliance  costs  on 
State  and  local  governments  and  is  not 
required  by  statute,  or  the  rule  preempts 
State  law,  unless  the  agency  meets  the 
consultation  and  funding  requirements 
of  section  6  of  the  Executive  Order.  This 
final  rule  does  not  have  federalism 
implications  and  does  not  impose 
substantial  direct  compliance  costs  on 
State  and  local  governments  or  preempt 
State  law  within  the  meaning  of  the 
Executive  Order. 

Unfunded  Mandates  Reform  Act 

Tide  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (2  U.S.C.  1531- 
1538)  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  This  final  rule  does  not  impose 
any  Federal  mandates  on  any  State, 
local,  or  tribal  governments  or  the 
private  sector  within  the  meaning  of  the 
Unfunded  Mandates  Reform  Act  of 
1995. 


Catalog  of  Federal  Domestic  Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  the  HOME 
Program  is  14.239. 

List  of  Subiects  in  24  CFR  Part  92 

Administrative  practice  and 
procedure.  Grant  programs — housing 
and  community  development.  Grant 
prognuns — Indians,  Low-  and  moderate- 
income  housing.  Manufactured  homes. 
Rent  subsidies,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  for  the  reasons  described 
in  the  preamble,  HUD  amends  24  CFR 
part  92  as  follows: 

PART  92— HOME  INVESTMENT 
PARTNERSHIPS  PROGRAM 

1.  The  authority  citation  for  24  CFR 
part  92  continues  to  read  as  follows: 

Authority:  42  U.S.C.  3535(d)  and  12701- 
12839. 

2.  In  §  92.2,  revise  the  definition  of 
the  term  " homeownership"  by  adding  a 
new  penultimate  sentence  to  read  as 
follows: 

§92.2    Definitions. 

***** 

Homeownership  *  *  *  For  purposes 
of  housing  located  on  trust  or  restricted 
Indian  lands,  homeownership  includes 
leases  of  50  years.  *  *  * 

•  •        *        •        • 

3.  In  §  92.50,  revise  paragraphs  (b), 
(c)(3),  (d)(3),  and  the  second  sentence  of 
paragraph  (d)(4)  to  read  as  follows: 

f  92.50    Formula  allocation. 

***** 

(b)  Amounts  available  for  allocation; 
State  and  local  share.  The  amount  of 
funds  that  are  available  for  allocation  by 
the  formula  under  this  section  is  equal 
to  the  balance  of  funds  remaining  after 
reserving  amounts  for  insular  areas, 
housing  education  and  organizational 
support,  other  support  for  State  and 
local  housing  strategies,  and  other 
purposes  authorized  by  Congress,  in 
accordance  with  the  Act  and 
appropriations. 

*  .    *        *        *        *       ■    • 

(c)*  *  • 

(3)  Rental  units  built  before  1950 
occupied  by  poor  households. 

***** 

(d)*  *  * 

(3)  To  determine  the  maximum 
number  of  units  of  general  local 
government  that  receive  a  formula 
allocation,  only  one  jurisdiction  (the 
unit  of  general  local  government  with 
the  smallest  allocation  of  HOME  funds) 
is  dropped  from  the  pool  of  eligible 
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jurisdictions  on  each  successive 
recalculation,  except  that  jiuisdictions 
that  are  participating  jiuisdictions  (other 
than  consortia  that  fail  to  renew  the 
membership  of  all  of  their  member 
jurisdictions)  are  not  dropped.  Then  the 
amount  of  funds  available  for  units  of 
general  local  government  is 
redistributed  to  all  others.  This 
recalculation/redistribution  continues 
imtil  all  remaining  units  of  general  local 
government  receive  an  allocation  of 
$500,000  or  more  or  are  participating 
jurisdictions.  Only  units  of  general  local 
government  which  receive  an  allocation 
of  $500,000  or  more  under  the  formula 
or  which  are  participating  jurisdictions 
will  be  awarded  an  allocation.  In  fiscal 
years  in  which  Congress  appropriates 
less  than  $1.5  billion  of  HOME  funds, 
$335,000  is  substituted  for  $500,000. 

(4)  *  *  *  These  reductions  are  made 
on  a  pro  rata  basis,  except  that  no  unit 
of  general  local  government  allocation  is 
reduced  below  $500,000  (or  $335,000  in 
fiscal  years  in  which  Congress 
appropriates  less  than  $1.5  billion  of 
HOME  funds)  and  no  participating 
jiuisdiction  allocation  which  is  below 
this  amount  is  reduced. 
***** 

4.  In  §922.101,  revise  paragraphs 
(a)(1)  and  (a)(3)  and  add  paragraph  (f), 
to  read  as  follows:     > 

§92.101    Consortia.    | 

(a)*  *  * 

(1)  One  or  more  members  of  a 
proposed  consortium  or  an  existing 
consortium  whose  consortium 
qualification  terminates  at  the  end  of  the 
fiscal  year,  must  provide  written 
notification  to  the  HUD  Field  Office  of 
its  intent  to  participate  as  a  consortiiun 
in  the  HOME  Program  for  the  following 
fiscal  year.  HUD  shall  establish  the 
deadline  for  this  submission. ' 
***** 

(3)  Before  the  end  of  the  fiscal  year  in 
which  the  notice  of  intent  and 
documentation  are  submitted,  HUD 
must  determine  that  a  proposed 
consortium  has  sufficient  authority  and 
administrative  capability  to  carry  out 
the  purposes  of  this  part  on  behalf  of  its 
member  jurisdictions.  HUD  will 
endeavor  to  make  its  determination  as 
quickly  as  practicable  after  receiving  the 
consortium's  documentation  in  order  to 
provide  the  consortium  an  opportunity 
to  correct  its  submission,  if  necessary.  If 
the  submission-is  deficient,  HUD  will 
work  with  the  consortium  to  resolve  the 
issue,  but  will  not  delay  the  formula 
allocations.  HUD,  at  its  discretion,  may 
review  the  performance  of  an  existing 
consortium  that  wishes  to  requahfy  to 
determine  whether  it  continues  to  have 


sufficient  authority  and  administrative 
capacity  to  successfully  administer  the 
program. 

***** 

(f)  The  consortiiun  agreement  may,  at 
the  option  of  its  member  units  of  general 
local  government,  contain  a  provision 
that  authorizes  automatic  renewals  for 
the  successive  qualification  period  of 
three  Federal  fiscal  years.  The  provision 
authorizing  automatic  renewal  must 
require  the  lead  consortium  member  to 
give  the  consortium  members  written 
notice  of  their  right  to  elect  not  to 
continue  participation  for  the  new 
qualification  period. 

5.  In  §  92.207,  revise  the  third 
sentence  of  the  introductory  paragraph 
to  read  as  follows: 

§  92.207    Eligible  administrative  and 
planning  costs. 

*  *  *  A  participating  jurisdiction 
may  also  expend,  for  payment  of 
reasonable  administrative  and  planning 
costs,  a  sum  up  to  ten  percent  of  the 
program  income  deposited  into  its  local 
accoimt  or  received  and  reported  by  its 
State  recipients  or  subrecipients  diuing 
the  program  year.  A  participating 
jurisdiction  may  expend  such  funds 
directly  or  may  authorize  its  State 
recipients  or  subrecipients,  if  any,  to 
expend  all  or  a  portion  of  such  funds, 
provided  total  expenditures  for 
planning  and  administrative  costs  do 
not  exceed  the  maximum  allowable 
amount.  Reasonable  administrative  and 
planning  costs  include: 
***** 

6.  In  §92.209,  remove  paragraph  (c)(2) 
and  redesignate  paragraphs  (c)(3)  and 
(c)(4)  as  (c)(2)  and  (c)(3),  respectively; 
remove  redesignated  paragraph 
(c)(2)(iv);  and  revise  the  first  sentence  of 
redesignated  paragraph  (c)(3),  to  read  as 
follows: 

§92.209  Tenant-tMsed  rental  assistance: 
Eligible  costs  and  requirements. 

***** 

(c)*  *  * 

(3)  Existing  tenants  in  the  HOME- 
assisted  projects.  A  participating 
jurisdiction  may  select  low-income 
families  currently  residing  in  housing 
units  that  are  designated  for 
rehabilitation  or  acquisition  under  the 
participating  jurisdiction's  HOME 
program.  Participating  jurisdictions 
using  HOME  funds  for  tenant-based 
rental  assistance  programs  may  establish 
local  preferences  for  the  provision  of 
this  assistance.  *  *  * 
***** 

7.  In  §  92.214,  revise  paragraph  (a)(4), 
remove  paragraph  (a)(5),  redesignate 
paragraphs  (a)(6)  through  (a)(8)  as 


paragraphs  (a)(5)  through  (a)(7), 
respectively,  and  add  new  paragraph 
(a)(8)  to  read  as  follows: 

§92.214    Prohibited  activities. 

(a)  *  *  * 

(4)  Provide  assistance  authorized 
imder  section  9  of  the  1937  Act  (Public 
Housing  Capital  and  Operating  Fimds); 

***** 

(8)  Pay  delinquent  taxes,  fees  or 
charges  on  properties  to  be  assisted  vdth 
HOME  funds. 

***** 

8.  Revise  §  92.217  to  read  as  follows: 

§  92.21 7    Income  targeting: 
Homeownersliip. 

Each  participating  jurisdiction  must 
invest  HOME  funds  made  available 
during  a  fiscal  year  so  that  with  respect 
to  homeownership  assistance,  100 
percent  of  these  funds  are  invested  in 
dwelling  imits  that  are  occupied  by 
households  that  qualify  as  low-income 
families.    ~ 

§92.253    [Redesignated] 

9.  In  §  92.253,  remove  paragraph 
(d)(3)  and  redesignate  paragraphs  (d)(4) 
and  (d)(5)  as  (d)(3)  and  (d)(4). 
respectively. 

10.  hi  §  92.254,  redesignate 
paragraphs  (a)(5)(ii)(A)(6)  and  (7)  as 
(a)(6)  and  (a)(7),  respectively;  revise 
redesignated  paragraph  (a)(7);  and  add 
paragraph  (a)(8),  to  read  as  follows: 

§92.254    Qualification  as  affordable 
housing:  Homeowmership. 

(a)*  *  * 

(7)  Lease-purchase.  HOME  funds  may 
be  used  to  assist  homebuyers  through 
lease-purchase  programs  for  existing 
housing  and  for  housing  to  be 
constructed.  The  homebuyer  must 
qualify  as  a  low-income  family  at  the 
time  the  lease-piuchase  agreement  is 
signed.  If  HOME  funds  are  used  to 
acquire  housing  that  will  be  resold  to  a 
homebuyer  through  a  lease-purchase 
program,  the  HOME  affordability 
requirements  for  rental  housing  in 
§92.252  shall  apply  if  the  housing  is  not 
transferred  to  a  homebuyer  within  forty- 
two  months  after  project  completion. 

(8)  Contract  to  purchase.  If  HOME 
funds  are  used  to  assist  a  homebuyer 
who  has  entered  into  a  contract  to 
purchase  housing  to  be  constructed,  the 
homebuyer  must  qualify  as  a  low- 
income  family  at  the  time  the  contract 
is  signed. 
***** 

11.  Revise  §  92.353(e)  to  read  as 
follows: 
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§92.353    Displacemant,  relocation, 
acquisition. 


(e)  Residential  antidisplacement  and 
relocation  assistance  plan.  The 
participating  jurisdiction  shall  comply 
with  the  requirements  of  24  CFR  part 
42,  subpart  C. 
***** 

12.  Revise  §  92.504(c)(3)(v)  to  read  as 
follows: 

§92.504    Participating  jurisdiction 
responsibilities;  written  agreemente;  on-site 
inspections. 

***** 

-=  (c)  *  *  * 

(v)  Other  program  requirements.  The 
agreement  must  require  the  owner, 
developer  or  sponsor  to  carry  out  each 
project  in  compliance  with  the 
following  requirements  of  subpart  H  of 
this  part: 

(A)  If  the  project  contains  5  or  more 
HOME-assisted  luiits,  the  agreement 


must  specify  the  owner  or  develofwr's 
affirmative  marketing  responsibilities  as 
enumerated  by  the  participating 
jiuisdiction  in  accordance  with 
§92.351. 

(B)  The  federal  requirements  and 
nondiscrimination  established  in 
§92.350. 

(C)  Any  displacement,  relocation,  and 
acquisition  requirements  imposed  by 
the  participating  jurisdiction  consistent 
Vkrith§  92.353. 

.  (D)  The  labor  requirements  in. 
§92.354. 

(E)  The  conflict  of  interest  provisions 
prescribed  in  §  92.356(f). 
*****, 

13.  Revise  §  92.506  to  read  as  follows: 
§92.506    Audit 

Audits  of  the  participating 
jurisdiction,  State  recipients,  and 
subrecipients  must  be  conducted  in 


accordance  with  24  CFR  84.26  and 
85.26. 

14.  Add  §  92.506(a)(3)(xiii)  to  read  as 
follows: 

§  92.506    RecofdKeeplng. 

(a)*  *  * 

(3)*  •  • 

(xiii)  Records  demonstrating  that  a 
site  and  neighborhood  standards  review 
was  conducted  for  each  project  which 
includes  new  construction  of  rental 
housing  assisted  under  this  part  to 
determine  that  the  site  meets  the 
requirements  of  24  CFR  983.6(b),  in 
accordance  with  §  92.202. 
***** 

Dated:  September  23,  2002. 
Donna  M.  Abbenante, 

General  Deputy  Assistant  Secretary  for 
Community  Planning  and  Development. 
[FR  Doc.  02-24820  Filed  9-30-02;  8:45  am] 
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Part  IV 

Department  of  the 
Interior 

Bureau  of  Indian  Affairs 

Collection  of  Water  Delivery  and  Electric 
Service  Data  for  the  Operation  of 
Irrigation  and  Power  Projects  and 
Systems:  Proposed  Collection  of  Water 
Delivery  and  Electric  Service  Data; 
Conunent  Request;  Notice 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Collection  of  Water  Delivery  and 
Electric  Service  Data  for  ttie  Operation 
of  Irrigation  and  Power  Projects  and 
Systems:  Proposed  Collection  of 
Water  Delivery  and  Electric  Service 
Data;  Comment  Request 

agency:  Biueau  of  Indian  A^irs, 

Interior. 

action:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Bureau  of  Indian  Affairs  (BIA)  invites 
comments  on  two  information 
collection  requests  which  will  be 
renewed.  The  two  collections  are: 
Electrical  Service  Application,  1076- 
0021,  and  Water  Request,  1076-0141. 
DATES:  Comments  must  be  received  on 
or  before  December  2,  2002  to  be 
assured  of  consideration. 
ADDRESSES:  Comments  should  be  sent 
to:  Ross  Mooney,  Bureau  of  Indian 
Affairs,  Branch  of  Irrigation,  Power,  and 
Safety  of  Dams,  Mail  Stop  3061-MIB, 
Washington,  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 
Interested  persons  may  obtain  copies  of 
the  information  collection  requests 
without  charge  by  contacting  Ross 
Mooney  at  (202)  208-5480,  or  facsimile 
number:  (202)  219-0006. 
SUPPLEMENTARY  INFORMATION:  The 
Paperwork  Reduction  Act  of  1995 
provides  an  opportunity  for  interested 
parties  to  comment  on  proposed 
information  collection  requests.  The 
Biu^au  of  Indian  Affairs,  Branch  of 
Irrigation,  Power,  and  Safety  of  Dams  is 
proceeding  with  this  public  comment 
period  as  the  first  step  in  obtaining  a 
normal  information  collection  clearance 
from  0MB.  Each  request  contains  (1) 
type  of  review,  (2)  title,  (3)  summary  of 
the  collection,  (4)  respondents,  (5) 
frequency  of  collection,  (6)  reporting 
and  record  keeping  requirements. 

Please  note  tiiat  we  will  not  sponsor 
nor  conduct,  and  you  need  not  respond 
to,  a  request  for  information  unless  we 
display  the  OMB  control  number  and 
the  expiration  date. 

Water  Request  | 

Type  of  review:  Extension  of  a 
currently  approved  collection. 

Title:  Water  Request  25  CFR  171. 

Summary:  In  order  for  irrigators  to 
receive  water  deliveries,  information  is 
needed  by  the  BIA  to  operate  and 
maintain  its  irrigation  projects  and 
fulfill  regprting  requirements.  Section 


171.7  of  25  CFR  part  171.  [Irrigation] 
Operation  and  Maintenance,  specifies 
the  information  collection  requirement. 
Water  users  must  apply  for  water 
delivery.  The  information  to  be 
collected  includes:  name;  water  delivery 
location;  time  and  date  of  requested 
water  delivery;  duration  of  water 
delivery;  rate  of  water  flow;  number  of 
acres  irrigated;  crop  statistics;  and  other 
operational  information  identified  in  the 
local  administrative  manuals.  Collection 
of  this  information  is  currently 
authorized  imder  an  approval  by  OMB 
(OMB  Control  Number  1076-0141).  All 
information  is  collected  at  least 
annually  from  each  water  user  with  a 
response  required  each  time  irrigation 
water  is  provided.  Annual  reporting  and 
record  keeping  burden  for  this 
collection  of  information  is  estimated  to 
average  8  minutes  per  request.  There  is 
a  range  of  1  to  10  requests  from  each 
irrigation  water  user  each  season  with 
an  average  of  5  responses  per 
respondent.  For  all  5  responses, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information, 
the  total  per  respondent  is  40  minutes. 
The  total  number  of  respondents  is 
estimated  at  10,300  per  year.  Thus,  the 
total  annual  reporting  and  record 
keeping  burden  for  this  collection  is 
estimated  to  be  6,867  hours. 

Frequency  of  Collection:  On  occasion. 

Description  of  Respondents:  BIA 
Irrigation  Project  Water  Users. 

Total  Respondents:  10.300. 

Total  Annual  Responses:  51,500. 

Total  Annual  Burden  Hours:  6.867 
hours. 

Electric  Service  Application 

Type  of  review:  Extension  of  a 
currently  approved  collection. 

Title:  Electric  Service  Application^ 
25  CFR  part  175. 

Summary:  In  order  for  electric  power 
consumers  to  be  served,  information  is 
needed  by  the  BIA  to  operate  and 
maintain  its  electric  power  utilities  and 
fulfill  reporting  requirements.  Section 
175.22  of  25  CFR  part  175,  Indian 
electric  power  utilities,  specifies  the 
information  collection  requirement. 
Power  consiuners  must  apply  for 
electric  service.  The  information  to  be 
collected  includes:  name;  electric 
service  location;  and  other  operational 
information  identified  in  the  local 
administrative  manuals.  Collection  of 
this  information  is  currently  authorized 
imder  an  approval  by  OMB  (OMB 
Control  Number  107fr-0021).  All 


information  is  collected  from  each 
electric  power  consumer.  Annual 
reporting  and  record  keeping  burden  for 
this  collection  of  information  is 
estimated  to  average  30  minutes  for  each 
response  for  3.000  respondents, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Thus,  the  total  annual  reporting  and 
record  keeping  burden  for  this 
collection  is  estimated  to  be  1,500 
hours. 

Frequency  of  Collection:  On  Occasion. 

Description  of  Respondents:  BIA 
Electric  Power  Consvuners. 

Total  Respondents:  3 ,000. 

Totay  Annual  Responses:  3,000. 

Total  Annual  Burden  Hours:  1,500 
hours. 

Request  for  Comments 

The  Bureau  of  Indian  Affairs  solicits 
comments  in  order  to: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  bureau,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  bureau's  estimate  of 
the  bxu'den  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond.  Any  public  comments 
will  be  addressed  in  the  Bureau  of 
Indian  Affairs'  submission  of  the 
information  collect  request  to  the  Office 
of  Management  and  Budget. 

All  comments  are  available  for  public 
review  during  regular  business  hours. 
There  may  be  instance  when  we  decide 
to  withhold  information,  but  if  you  wish 
us  to  withhold  your  name  and  address, 
you  must  state  this  prominently  at  the 
beginning  of  your  comment.  We  will 
honor  your  request  to  the  extent  allowed 
by  law.  We  will  not  consider 
anonymous  comments,  and  we  will 
make  public  all  comments  from 
'  businesses  and  from  individuals  who 
represent  businesses. 

Dated:  September  24,  2002. 
Neal  A.  McCaleb, 

Assistant  Secretary — Indian  Affairs. 
[FR  Doc.  02-24819  Filed  9-30-02;  8:45  am] 
BHJJNG  COOE  4310-W7-P 
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REMINDERS  I 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  OCTOBER  1, 
2002 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Dates  (domestic)  produced  or 
packed  in — 

California;  put)lished  8-15-02 
DEFENSE  DEPARTMENT 
Acquisitk>n  regulations: 
Indivklual  Contracting  Action 
Report:  reporting 
requirements;  pubiisfied  7- 
12-02 

Correctkjn;  published  7- 
30-02 
Technical  amendments; 
published  10-1-02 
Health  care  servnes; 
collectkjn  from  third  party 
payers  of  reasonable 
charges;  published  9-12-02 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
ConHTiercial  mobile  radio 
services — 

Wireless  enhanced  911 
emergency  calling;  use 
of  rwn-initialized 
wireless  phones; 
published  5-23-02 

FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 

Riegle-Neal  Interstate  Banking 
and  Branching  Efficiency 
Act:  Implementation: 
Interstate  branches  used 
primarily  for  deposit 
production;  prohibitk)n; 
published  6-6-02 
FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 
Disaster  assistance: 
Hazard  mitigation  planning 
and  Hazard  Mitigation 
Grant  Program;  published 
10-1-02 
Natk>nal  FkxxJ  Insurance 
Program: 

Private  sector  property 
insurers;  assistance; 
published  8-9-02 

FEDERAL  RESERVE 
SYSTEM 

Riegle-Neal  Interstate  Banking 
and  Branching  Efficiency 
Act;  implementation: 


Interstate  branches  used 
primarily  for  deposit 
productkxi;  prohibitkm; 
published  6-6-02  , 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  travel: 
Maximum  per  diem  rates; 
published  8-30-02 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Medicare  & 
Medicaid  Services 
MedKare  and  Mednakl: 
Long-term  care  hospitals; 

prospective  payment 

system;  impiementatkxi 

and  2003  FY  rates; 

published  8-30-02 

Medk:are: 
Hospital  inpatient 
prospective  payment 
systems  and  2003  FY 
rates;  published  8-1-02 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Servk» 

Endangered  and  threatened 
species: 

Preble's  meadow  jumping 
mouse;  published  10-1-02 

INTERIOR  DEPARTMENT 
Hearings  and  Appeals 
Office,  Interior  Department 

Hearings  and  appeals 

procedures: 

Surface  coal  mining; 
addresses,  telephone 
numbers,  etc.;  pubiisfied 
10-1-02 

JUSTICE  DEPARTMENT 

Immigration  and 
Naturalization  Service 

Nonimmigrant  classes: 
Aliens  coming  temporarily  to 
U.S.  to  perform 
agricultural  latx>r  or 
servk»s;  H-2A 
classifk:atk)n  petitkxis; 
adiudk:atk)n  delegated  to 
Labor  Departnrtent 
Effective  date  delayed: 
published  9-28-01 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Acquisitk>n  regulations: 
Broad  agency 
announcements:  safety 
and  risk-based 
management:  putriistied 
10-1-02 
Contract  actions  pending 
resolutkxi  of  agency 
protest;  approval  authority: 
published  10-1-02 

PENSION  BENEFIT 
GUARANTY  CORPORATION 

Sirigle-emptoyer  plans: 

AUocatk>n  of  assets — 


Interest  assumptkms  for 
valuing  and  paying 
benefits:  pubTished  9- 
13-02 

SMALL  BUSINESS 
ADMINISTRATION 

Small  tMJSiness  size  standards: 
North  American  Industry 
Classificatwn  System; 
adoptton;  published  8-13- 
02 
North  American  Industry 
Classificatkm  system; 
adoptk>n 

Correctkm;  published  9-6- 
02 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Navigatkxi  and  navigable 
waters: 

Captain  of  the  Port  Zones 
for  Hampton  Roads  and 
Wilmington,  NC;  published 
6-27-02 
TRANSPORTATION 
DEPARTMENT 
AviatkKi  economk:  regulations: 
Air  earner  traffic  and 
capacity  data  by  nonstop 
segment  and  on-flight 
mart(et;  reporting 
requirerrtents;  published  7- 
30-02 

TRANSPORTATION      . 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainvofthiness  directives: 

Lockheed;  published  9-26-02 
TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 
Motor  vehk:le  safety 
standards: 

Registratkm  of  importers 
and  importation  of  motor  -- 
vehk:les  not  certified  as 
conforming  to  Federal 
standards:  fees  schedule: 
published  9-26-02 
TRANSPORTATION 
DEPARTMENT 
Researcfi  and  Special 
Programs  Administration 
Hazardous  materials: 
Hazardous  materials 
transportatkx) — 
DOT  specificatk>n 
cylinders:  mainteruuKe, 
requalificatkxi,  repair, 
arid  use  requirements; 
published  8-8-02 
DOT  specificatkxi 
cylinders:  maintenance, 
requalificatkxi,  repair, 
and  use  requirements; 
published  9-30-02 
Hazardous  Sut>staix:es  and 
Reportable  Quantities  List; 


reviskxis;  published  3-5- 
02 
Infectious  substances 
transportation 
requirements:  starKl£uds 
revtsnn;  put)lished  8-14- 
02 

Correctkm;  published  9- 
11-02 
TREASURY  DEPARTMENT 
Comptroller  of  the  Currsncy 
Riegle-Neal  Interstate  Banking 
and  Branching  Efficiency 
Act;  implementation: 
Interstate  branches  used 
primarity  for  deposit 
production;  prohit>itx)n; 
published  6-6-02 
Correction:  put>lished  7- 
17-02 
TREASURY  DEPARTMENT 
Thrift  Supervision  Office 
Mutual  savings  associations, 
mutual  hoMing  company 
reorganizatk>ns,  and 
conversions  from  mutual  to 
stock  form;  published  8-9-02 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Oranges,  grapefruit, 
tangerines,  and  tangetos 
grown  in — 
Florkla:  comments  due  by 

10-10-02;  published  9-10- 

02  [FR  02-23027] 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing   . 
Service 

Peanuts,  domestic  and 
imported,  marketed  in 
United  States:  minimum 
quality  and  handling 
standards;  comments  due 
t>y  10-9-02;  published  9-9- 
02  (FR  02-22700) 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Agricultural  Bwterrorism 
Protection  Act: 
Bk)k)gk:al  agents  and  toxins: 

possesskxi;  comrrients 

due  by  10-11-02; 

published  8-12-02  [FR  02- 

20354) 

AGRICULTURE 

DEPARTMENT 

Food  and  Nutrition  Service 

Chikj  nutrition  programs: 
Free  and  reduced  price 
meals  and  fiee  milk  in 
schools— 
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-Eligibility  determination; 
verification  reporting 
and  recordkeeping 
requirements:  comments 
due  by  10-8-02; 
published  8-9-02  (FR 
02-20163) 
COMMERCE  DEPARTMENT 
National  Oc— nic  and 
Atmospheric  Administration 
Endangered  arKl  threaterwd 


Critical  habitat 
designations- 
Gulf  sturgeon;  comments 

due  by  10-7-02; 

published  8-8-02  (FR 

02-20091] 
Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Econonruc 
Zor»— 
AmefKan  Fisheries  Act 

inshore  cooperative 

requirements;  comments 

due  by  10-7-02; 

published  8-23-02  (FR 

02-21457] 
Atlantic  coastal  fisheries 
cooperative 
management — 
American  Mxfter, 

environnrtental  impact 

statement;  comments 

due  by  10-7-02; 

published  9-5-02  [FR 

02-22620] 
West  Coast  States  and 
Western  Pacific 
fisheries- 
West  Coast  salmon; 

comments  due  by  10- 

11-02;  published  9-26- 

02  (FR  02-24371] 

EDUCATION  DEPARTMENT 

Postsecondary  education: 
Institutional  eligit)ility:  various 
k)an  and  grant  programs; 
comments  due  by  10-7- . 
02;  published  8-8-02  [FR 
02-20058] 
Student  Assistance  General 
Proviskxis  and  Federal 
Peikirts  Loan,  Federal 
Family  Education  Loan, 
and  William  D.  Ford 
Direct  Loan  Programs; 
comments  due  by  10-7- 
02;  published  8-6^  [FR 
02-19521] 
ENERGY  DEPARTMENT 
Eitergy  Efficiency  and 
Renewable  Energy  Offic* 
Energy  conservation: 
Alternative  fuel 
tianspoftation  program— 
Fischer-Tropsch  diesel 
fuels;  wortcshop,  etc.; 
comments  due  by  10- 
10-02;  published  9-10- 
02  (FR  02-22906) 


ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  corttrol: 
State  operating  permits 
programs — 

Maryland;  comments  due 
by  10-10-02;  published 
B^^0OZ  (FR  02-23061) 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  ar>d 
promulgation;  various 
States: 
Indiana;  comments  due  by 

10-11-02;  published  9-11- 

02  [FR  02-22979] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation:  various 
States: 

Indiana;  comrrwnts  due  by 
10-11-02;  published  9-11- 
02  [FR  02-22980] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Maine;  comments  due  t>y 
10-9-02;  published  9-9-02 
[FR  02-22359) 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Maine:  comments  due  by 

10-9-02;  published  9-9-02 

[FR  02-22360] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 

plans;  approval  and 

promulgation;  various 

States: 

Minnesota:  comments  due 
by  10-11-02:  published  9- 
11-02  (FR  02-22977] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgatkxi;  various 
States: 

Minnesota:  comments  due 
by  10-11-02;  published  9- 
11-02  [FR  02-22978) 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 

plans;  approval  and 

promulgatkxi;  various 

States: 

Pennsylvania:  comnwnts 
due  by  10-9-02;  published 
9-9-02  (FR  02-22727] 


ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Pennsylvania:  comments 
due  by  10-9-02;  published 
9-9-02  (FR  02-22728] 
Utah;  comments  due  by  10- 
10-02;  published  9-10-02 
[FR  02-22966) 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quaHty  planning  purposes; 
designation  oi  areas: 
Louisiana;  comments  due  by 
10-10-02;  published  9-10- 
02  [FR  02-22983) 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  planning  purposes: 
designation  of  areas: 
Louisiana;  comments  due  by 
10-10-02;  published  9-10- 
02  (FR  02-22984) 
Grants  and  other  Federal 
assistance: 
Clean  Air  Act  Tribal 
authority- 
Idaho,  Oregon,  an6 
Washington;  Indian 
reservations;  Federal 
implementation  plans; 
comments  due  by  10- 
10-02;  published  8-9-02 
[FR  02-19440) 
Hazardous  waste  program 
authorizations: 
Minrwsota;  comments  due 
by  10-9-02;  published  9-9- 
02  [FR  02-22810) 
Radiation  protection  programs: 
Transurank:  radkMCtive 
waste  for  disposal  at 
Waste  Isolation  Pik>t 
Plant:  waste 

characterizatkMi  program 
documents  availat>ility — 
Nevada  Test  Site,  NV; 
comments  due  by  10-9- 
02;  published  9-9-02 
[FR  02-22801) 
EQUAL  EMPLOYMENT 
OPPORTUNTTY  COMMISSION 
Age  Discrimination  In 
Emptoyment  Act: 
Processing  of  age 
discrimination  charges; 
comments  due  by  10-11- 
02;  published  8-12-02  [FR 
02-20126) 
FEDERAL  ELECTION 
COMMISSION 

Coordinated  arid  independent 
expenditures;  comments  due 
by  10-11-02;  published  9- 
24-02  [FR  02-23813) 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Cenlsra  for  Medk:ara  ft 
Medicaid  Servicos 
Mednare: 


Hospital  outpatient 
prospective  payment 
system  and  2003  FY 
rates:  comments  due  t>y 
10-8-02;  published  8-9-02 
(FR  02-20146) 

HOUSMQ  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Mortgage  and  k>an  insurance 
programs: 

Owners  of  projects  receiving 
section  236  rental 
assistance:  participation  in 
retaining  some  or  aH  of 
excess  rental  charges  for 
project  use.  etc ; 
comments  due  by  10-11- 
02;  published  8-12-02  (FR 
02-20022] 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Mortgage  and  toan  insurance 
programs: 

Single  family  mortgage 
insurance — 

Section  203(k)  consultant 
placement  and  removal 
procedures;  comments 
due  by  10-8-02; 
published  8-9-02  (FR 
02-20240) 

INTERIOR  DEPARTMENT 
Indian  Affaira  Buraau 
Land  and  water 
Indian  Reservation  Roads 
Program:  comnf>ents  due 
by  10-7-02;  published  8-7- 
02  (FR  02-18801) 
INTERIOR  DEPARTMENT 
Fish  and  WUdllfe  Service 
Endangered  and  threatened 


Black-footed  ferrets; 
nor>essentiai  experimental 
population  establishment 
in  south-central  South 
Dakota;  comments  due  by 
10-11-02;  published  9-11- 
02  [FR  02-23068) 
Critical  habitat 
designations — 
Gila  chub;  comments  due 

by  10-8-02;  published 

8-9-02  (FR  02-19672] 
Gulf  sturgeon:  comments 

due  by  10-7-02; 

published  8-8-02  (FR 

02-20091) 
Flat-tailed  homed  lizard: 
comments  due  by  10-9- 
02;  published  9-24-02  (FR 
02-24025) 
JUSTICE  DEPARTMENT 

Radiation  Exposure 
Compensation  Act 
Antendments  of  2000; 
claims: 

Uranium  millers,  ore 
transporters.  ar>d  miners; 
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coverage  expansion; 
representation  and  fees; 
comments  due  by  10-7- 
02;  published  8-7-02  [FR 
02-19222] 
NUCLEAR  REGULATORY 
COMMISSION 
Federal  Advisory  Committee 
Act  regulations;  comments 
due  by  10-7-02;  published 
8-8-02  (FR  02-19941] 
Spent  nuclear  fuel  and  high- 
level  radioactive  waste; 
independent  storage; 
licensing  requirements: 
Dry  cask  independent  spent 
fuel  and  monitored 
retrievable  storage 
installations;  siting  and 
design;  geological  and 
seismological 
characteristics;  comments 
due  by  10-7-02;  published 
7-22-02  [FR  02-18436] 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Sart)anes-Oxley  Act  of  2002; 
implementation: 

Annual  and  quarteriy 
company  reports; 
disclosure  certification; 
comments  due  by  10-9- 
02;  published  9-9-02  {FR 
02-22572] 

SMALL  BUSINESS 
ADMINISTRATION 

Small  business  size  standards: 
Nonmanufacturer  rule; 
waivers —  I 

Plain  unmounted  bearings 
and  mounted  bearings; 
comments  due  by  to- 
ll-02;  published  9-27- 
*  02  (FR  02-24558] 

TRANSPORTATION 
DEPARTMENT 

Coast  Guard 

Anchorage  regulations: 

Maine;  comments  due  by 
10-7-02;  published  7-8-02 
(FR  02-17003] 
Drawbridge  operations: 

Connecticut;  comments  due 
by  10-10-02;  published  9- 
10-02  [FR  02-22947] 

Florida;  comments  due  by 
10-7-02;  published  8-7-02 
(FR  02-19998] 
Ports  and  waterways  safety: 

Boston  Harix>r,  MA; 
Aggregate  Industries 
Fireworks  display;  safety 
zone;  comments  due  by 
10-10-02;  published  9-20- 
02  (FR  02-23916] 

Oahu.  Maui,  Hawaii,  and 
Kauai,  HI;  anchorages 
and  security  zones; 
comments  due  by  10-8- 
02;  published  9-3-02  (FR 
02-22340] 


Vessel  documentatk>n  and 
measurement: 
Coastwise  trade  vessels; 
"  lease  financing;  comments 

due  by  10-8-02;  published 

8-9-02  (FR  02-20244] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Administrative  regulatnns: 
Aviation  Safety  Action 

Programs  information; 

protection  from  disclosure; 

comments  due  by  10-7- 

02;  published  9-5-02  [FR 

02-22270] 
Flight  Operational  Quality 

Assurance  Program 

informatk>n;  protection 

from  disck>sure; 

comments  due  by  10-7- 

02;  published  9-5-02  (FR 

02-22269] 
Aircraft: 
Fuel  tank  system  fault 

tolerance  evaluations; 

equivalent  safety 

provistons;  comments  due 

by  10-10-02;  published  9- 

10-02  [FR  02-22622] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Ballonbau  Womer  GmbH; 

comments  due  by  10-10- 

02;  published  8-30-02  [FR 

02-22128] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Bell;  comments  due  by  10- 

7-02;  published  8-6-02 

(FR  02-19486] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Bell;  comments  due  by  10- 

7-02;  published  8-7-02 

[FR  02-19875] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Bell;  correction;  comments 

due  by  10-7-02;  published 

8-21-02  [FR  02-19486] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Boeing;  comments  due  by 
10-7-02;  published  8-23- 

02  (FR  02-21509] 


TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 
Boeing;  comments  due  by 
10-11-02;  published  8-12- 
02  [FR  02-19878] 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives: 
McDonnell  Douglas; 
comments  due  by  10-7- 
02;  published  8-7-02  (FR 
02-19879] 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Ainvorthiness  directives: 

McDonnell  Douglas; 
comments  due  by  10-7- 
02;  published  8-23-02  (FR 
02-21508] 
Class  D  and  Class  E 

airspace;  comments  due  by 

10-7-02;  published  8-28-02 

[FR  02-21136] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Class  E  airspace;  comments 
due  by  10-10-02;  published 
9-4-02  [FR  02-22496] 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Cteiss  E  airspace;  comments 
due  by  10-11-02;  published 
8-27-02  (FR  02-21137] 

Class  E  airspace;  correction; 
comments  due  by  10-11-02; 
published  8-30-02  [FR  C2- 
21576] 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 

Accelerator  control  systems 
Correction;  comments  due 
by  10-7-02;  published 
9-24-02  (FR  02-24123] 

TRANSPORTATION 
DEPARTMENT 
Surface  Transportation 
Board 
Fees: 
Licensing  and  related 

services;  2002  update; 

comments  due  by  10-11- 

02;  published  9-11-02  [FR 

02-22918] 
Practice  and  procedure: 


Rate  challenges;  expedited 
resolutk>n  under  stand- 
akme  cost  methodology; 
comments  due  by  10-9- 
02;  published  9-11-02  (FR 
02-22808] 
TREASURY  DEPARTMENT 

Alcohol,  Tobacco  and 
Firearms  bureau 

Alcoholic  beverages: 
Wine;  labeling  and 
advertising — 
American  wines;  Petite 
Sirah  and  Zinfandel; 
new  prime  grape  variety 
names;  comments  due 
by  10-8-02;  published 
6-6-02  [FR  02-14132] 

TREASURY  DEPARTMENT 
Foreign  Assets  Control 
Office 

Sudan,  Libya,  and  Iran; 
agricultural  commodities, 
medk:ine,  and  medical 
devices  exportation; 
licensing  procedures; 
comments  due  by  10-7-02; 
published  9-6-02  (FR  02- 
22689] 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Income  taxes: 
Welfare  beneft  fund; 
guidance  regarding 
whether  part  of  10  or 
more  employer  plan; 
comments  due  by  10-9- 
02;  published  7-11-02  (FR 
02-17469] 
Income,  emptoyment,  and  gift 
taxes: 

Split-dollar  life  insurance 
arrangements;  comments 
due  by  10-7-02;  published 
7-9-02  (FR  02-17042] 


UST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
pubik:  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Publk:  Laws 
Update  Service)  on  202-523- 
6641.  This  list  is  also 
available  online  at  http:// 
www.nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (indivkkial 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington.  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
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www.aocess.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 

H.R.  3287/P.L.  107-225 

To  redesignate  the  facility  of 
the  United  States  Postal 
Sennce  kxated  at  900 
Brentwood  Road,  NE,  in 
Washington,  D.C.,  as  ttie 
"Joseph  Curseen,  Jr.  and 
Thomas  Monis,  Jr.  Processing 
and  Distribution  Center". 
(Sept.  24.  2002;  116  Stat. 
1344) 


H.R.  3917/P.L.  107-226 

Right  93  National  Memorial 
Act  (Sept.  24,  2002;  116  Stat. 
1345) 

KR.  S207/P.L  107-227 
To  designate  the  facility  of  tfie 
United  States  Postal  Sennce 
kx»ted  at  6101  West  Old 
Shakopee  Road  in 
Bkxjmington,  Minnesota,  as 
the  "Thomas  E.  Burnett.  Jr. 
Post  Office  Building".  (Sept. 
24,  2002;  116  Stat.  1349) 
Last  List  September  24,  2002 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


l>ENS  is  a  free  electronk:  mail 
notifk:atk)n  servwe  of  newly 
enacted  public  lavys.  To 
sut>8Chbe,  go  to  http:// 
hydra.gsa.gov/vrAvves/ 
publaws-I.Mml  or  send  E-mail 
to  UstaervOUstaerv.gsa.gov 


with  tt)e  foltowing  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  This  servk:e  is  strictly 
for  E-nf>ail  notification  of  new 
laws  The  text  of  laws  is  not 
availatMe  through  this  service. 
PENS  cannot  resportd  to 
specifk:  inquiries  sent  to  this 
address. 


VI 
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TABLE  OF  EFFECTIVE  DATES  AND  TIME  PERIODS-OCTOBER  2002 


This  table  is  used  by  the  Office  of  the 
Federal  Register  to  compute  certain 
dates,  such  as  effective  dates  and 
comment  deadlines,  which  appear  in 
agency  dociunents.  In  computing  these 


dates,  the  day  after  publication  is 
counted  as  the  first  day. 

When  a  date  falls  on  a  weekend  or 
holiday,  the  next  Federal  business  day 
is  used.  (See  1  CFR  18.17) 


A  new  table  will  be  published  in  the 
first  issue  of  each  month. 


Date  of  FR 
publicatk3n 

'     15  DAYS  AFTER 
PUetlCATKDN 

30  DAYS  AFTER 
P0BUCATK5N 

45  DAYS  AFTER 
PUBLICATION 

60  DAYS  AFTER 
PUBUCATION 

90  DAYS  AFTER 
PUBLCATION 

Octi 

Oct  16 

Oct  31 

Nov  15 

Dec2 
Dec2 

Dec  30 

Oct2 

Oct  17 

Novl 

Nov  18 

Dec  31 

Oct3 

Oct  18 

Nov  4 

Nov  18 

Dec2 

Jan  2 

Oct4 

Oct  21 

Nov  4 

Nov  18 

Dec3 

Jan  2 

Oct7 

Oct  22 

Nov  6 

Nov  21 

Dec6 

Jan  6 

OctS 

Oct  23 

Nov  7 

Nov  22 

Dec9 
Dec9 

Jan  6 

Oct9 

Oct  24 

Nov  8 

Nov  25 

Jan  7 

Oct  10 

Oct  25 

Nov  12 

Nov  25 

Dec9 

Jan  8 

Octll 

Oct  28 

Nov  12 

Nov  25 

Dec  10 

Jan  9 

Oct  15 

Oct  30 

Nov  14 

Nov  29 

Dec  16 

Jan  13 

Oct  16 

Oct  31 

Nov  15 

Dec2 

Dec  16 
Dec  16 
Dec  17 

Jan  14 

Oct  17  ' 

Novl 

Nov  18 

Dec  2 

Jan  15 

Oct  18 

Nov  4 

Nov  18 

Dec2 

Jan  16 

Oct  21 

Nov  5 

Nov  20 

Decs 

Dec  20 

Jan  21 

Oct  22 

Nov  6 

Nov  21 

^)ec6 

Dec  23 

Jan  21 

Oct  23 

Nov  7 

Nov  22 

Dec9 

Dec  23 

Jan  21 

Oct  24 

Nov  8 

Nov  25 

Dec9 

Dec  23 

Jan  22 

Oct  25 

Nov  12 

Nov  25 

Dec9 

Dec  24 

Jan  23 

Oct28 

Nov  13 

Nov  29 

Dec  12 

Dec  27 

Jan  27 

Oct  29 

Nov  13 

Nov  29 

Dec  13 

Dec  30 

Jan  27 

Oct  30 

Nov  14 

Nov  29 

Dec  16 

Dec  30 

Jan  28 

Oct  31 

Nov  15 

Dec2 

Dec  16 

Dec  30 

Jan  29 

.The  authentic  text  behind  the  news 

* 

The  Weekly 
Compilation  of 

Presidential 
Documents 


This  unique  service  provides  up- 
to-date  information  on  Presidential 
policies  and  announcements.  It 
contains  the  full  text  of  the 
President's  public  speeches, 
statements,  messages  to 
Congress,  news  conferences,  and 
other  Presidential  materials 
released  t)y  the  White  House. 


WeeUy  CompiUlioo  of 

Presidential 
Documents 


Moaday.  Imury  IS.  INT 
\toluraa  3}— NuiuUr  1 
I>^|7-M 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  mate- 
rials released  during  tt>e 
preceding  week.  Each  issue 
includes  a  Tat)le  of  Contents,  lists 
of  acts  approved  by  the  PreskJent, 
nominations  submitted  to  the 
Senate,  a  checklist  of  White 
House  press  releases,  and  a 


digest  of  other  Presidential 
activities  arKJ  White  House 
announcements.  Indexes  are 
put)lished  quarterly. 

Published  by  the  Office  of  ttw 
Federal  Register,  Natioruil 
Archives  and  Records 
Administration. 


Superintendent  of  Documents  Subscription  Order  Form 


Oixtor  ProcMiing  Codv: 

*  5420 


Charg0  your  onhr. 

IttEMyt 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 

I I   iKS,  please  enter one  year  subscriptions  for  the  WeeMy  Compilation  of  Presidentiai  Documents  (PD)  so  I  can 

keep  up  to  date  on  Presidential  activities. 

CH  $151.00  First  Class  Mail        CD  $92.00  Regular  Mail 

The  total  cost  of  my  order  is  $ Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

International  customers  please  add  2S%. 


Company  or  personal  name 


(Please  lype  or  prim) 


Additional  address/attention  line 


Please  Choose  Method  of  Payment: 

I I  Check  I^yable  to  ttie  Superintendent  of  Documents 

I I  GIV  Deposit  Account 


-a 


Street  address 


City.  Stale,  ZIP  code 


Daytime  phone  including  area  code 


Zl  VISA 

[J  MasteiCard  Account 

r  I  1  I    1                   1    -..I      1 

(Credit  card  expinlion  date) 

Thank  you  for 
your  order! 

1  1    1 

Purchase  order  number  (optional) 
M^' we  nake  your  I 


toothir 


YES    NO 


Authorizing  signature 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


*m 


Would  you  like 
to  know. . . 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscritie  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  List  of  CFR  Sections  Affected 

The  LSA  (LJBt  of  CFR  Sections  Affected) 
'  is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  arnendatory 
actions  published  in  the  Federal  Register 
The  LSA  is  issued  monthly  in  cumulative  form. 
Entries  indicate  the  nature  of  the  changes- 
such  as  revised,  removed,  or  corrected. 
$35  per  year. 

Federal  Register  Index 

The  Indexf  covering  ttw  contents  of  ttie 
daily  Federal  Register,  is  issued  monthly  in 
cumulative  form.  Entries  are  carried 
primarily  under  the  names  of  the  issuing 
agencies.  Significant  sut)iects  ara  carried 
as  cross-references. 
$30  per  year. 


/fUnUng  aid  is  included  in  each  publicaSon  which  lists 
Federal  Register  page  numtMrs  with  the  date  of  putilication 
in  the  Federal  Register. 


Omtt  Processing  Code: 

*  5421 


Superintendent  of  Documents  Subscription  Order  Form 


I     I  YES,  enter  the  following  indicated  subscriptions  for  one  year 


.  LSA  (List  of  CFR  Sections  Affected),  (LCS)  for  $35  per  year. 
.  Federal  Register  Index  (FRUS)  $30  per  year. 


Charge  your  order.  0Ulft>^, 
ITS  Easy  I  ^*(igM0 

To  fiox  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  personal  name 


Additional  address/attention  line 


Street  address 


Ciiy,  Sute,  ZIP  code 


Daytime  phone  including  area  code 


(Please  type  or  print) 


Purchase  order  number  (optional) 

YES     so 

May wemakeyournameAiddressavaOabietoadMrinailers?      | |   | | 


Please  Choose  Method  of  Payment: 

I    I  Check  Payable  to  the  Superintendent  of  Documents 
I    I  GPO  Deposit  Account 


-D 


r~l  VISA       Q  MasterCard  Account 


CEL 


Thank  you  for 

(Credit  card  expiration  dale)  y^^^  order! 


Authorizing  Signature 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


l(VOI 


INFORMATION  ABOUT  TNI  SUPniNTINOUIT  OF  DOCUMENTS'  SUMCIIIPTION  SERVICE 


Know  when  to  expect  your  renewal  notke  and  keep  a  good  thing  coming.  To  keep  our  subscription 

prices  down,  die  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
ieam  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example:  ^ 


A  renewal  notice  will  be 
sent  approximately  90  days 
bdbrc  the  siiown  date 


:  AEB   SMltH2i2J 

•  JOHN  SMITH 

:  212   MAIN   STREET 

:  FORESTVILLE  MD   20704 


OEC97RI 


A  renewal  ooiice  wiU  be 
sent  approximately  90  days 
before  die  sliowa  dale. 


:  AFRnn  SMITH212J 

I  JOHN  SMITH 

:  212   MAIN   STREET 

:  FORESTVILLE  MD   20704 


OeC97RI 


To  be  sure  that  your  service'  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Wa.shington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

To  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Superintendent  of  Dociunents,  Attn:  Chief,  Mail  List  Branch.  Mail  Stop:  SSOM,  Washington. 
DC  20402-9373. 

To  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  die  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9373. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


Superintendent  of  Documents  Subscription  Order  Form 

Charge  your  order. 
H'tEaayl 

D  YES,  enter  my  subscription(s)  as  follows:  To  fax  your  orden  (202)  512-2250 


(Mar  ProcMaing  Cod« 

*5468 


Phone  your  ordcn  (202)  512-1800 

subscriptions  to  Federal  Rcgitter  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  List 

of  CFR  Sections  Affected  (LSA).  at  $764  each  per  year. 

subscriptions  to  Federal  Rcgifter,  daily  only  (FRDO),  at  $699  each  per  year. 


The  total  cost  of  my  older  is  $ 

International  customers  please  add  23%. 


.  Price  indndcs  ngnlar  doncstic  poatafe  and  JumdHng,  and  is  subject  to  change. 


Conqnny  or  peraonal  name 


(PleaM  type  or  piiat) 


Additional  addiesi/atleiilioo  line 


Street  addtcM 


Gty.  Slate.  ZIP  code 


Diytiine  phone  includiiig  area  code 


Pmchaie  arda-  number  (optioiia]) 

YES     NO 

■libiw  aidhlili  liUlMi  laiii*     |~|  ri 


wbyr  wc  ■■■§  jfw  I 


t  Ckooet  Method  of  Payment; 

I    I  Check  Payable  to  die  Superintendent  of  Doctunenti 
n  GPO  Deposit  Account        I    I    I    I    I    I    I    l-fl 
EH  VISA      CD  MasteiCaid  Account 

I  I  I  I  M  I  I  I  I  I  I  I  I  I  I  I  ITTI 

Thankyomfor 
yoarordtr! 


(Oedil  card  expintiaa  dMe) 


AMbofiziiii  iigaKore  x 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954.  Pittsburvh.  PA  1S2VU79U 


Public  Laws 


107th  Congress 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  107th  Congress. 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents. 
U.S.  Government  Printing  Office.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register 
for  announcements  of  newly  enacted  laws  or  access  the  online  database  at 
http://www.access.gpo.gov/nara005.html 


Superintendent  of  Documents  Subscriptions  Order  Form 

I    I  YES,  enter  my  subscription(s)  as  follows: 


Order  Pfseessing  Code: 

*6216 


Charge  your  order. 
Itt  EaeyK 
To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


:  ubscriptions  to  PUBLIC  LAWS  for  the  107th  Congress  for  $225  per  subscription. 


The  total  cost  of  my  order  IS  S  

International  customers  please  add  25%. 


. .  Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  chaqge. 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/ attention  line 


Street  address 


City,  State,  ZIP  code 


Daytime  phone  including  area  code 


Purchase  order  aumbcr  (optional) 

YES  NO 

May  we  make  }i>iirmun^addraiavalal>te  to  other  maikn?      | |  | | 


Please  Clioose  Method  of  Payment: 

I    I  Check  Payable  to  the  Superintendent  of  Documents 


1    I  GPO  Deposit  Account        [ 

r~l  VISA       IIIlMasteiCard  Account 


l-D 


n 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Authorizing  signature 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 
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The  FEDERAL  REGISTER  is  published  daily.  Mondav  through 
Friday,  except  official  holidays,  by  the  Office  of  the  federal 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFFICE  OF  GOVERNMENT  ETHICS 
5  CFR  Parts  2634  and  2635 
RINs  3209-AAOO  and  3209-AA04 

Technical  Updating  Amendments  to 
Executive  Branch  Financial  Disclosure 
and  Standards  of  Ethical  Conduct 
Regulations 

agency:  Office  of  Government  Ethics 

(OGE). 

ACTKM:  Final  rule;  technical 

amendments. 

summary:  The  Office  of  Government 
Ethics  is  updating  its  executive  branch 
regulation  on  financial  disclosure  to 
reflect  the  retroactive  statutory  increase 
of  the  reporting  thresholds  for  gifts  and 
travel  reimbiu^ements.  In  addition,  OGE 
is  similarly  raising  the  widely  attended 
gatherings  nonsponsor  gifts  exception 
dollar  ceiling  iinder  the  executive 
branchwide  standards  of  ethical 
conduct  regulation. 
DATES:  The  amendments  to  5  CFR 
2634.304  are  retroactively  effective  to 
January  1,  2002,  and  the  amendments  to 
5  CFR  2635.204  are  effective  October  2, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  E.  Gressman,  Senior  Associate 
General  Counsel,  Office  of  Government 
Ethics,  telephone:  202-208-8000,  ext. 
1110;  TDD:  202-208-8025;  FAX:  202- 
208-8037. 

SUPPLEMENTARY  INFORMATION:  The  Office 
of  Government  Ethics  is  amending 
pertinent  sections  of  its  executive 
branchwide  ethics  regulations  on 
financial  disclosure  and  standards  of 
ethical  conduct  (the  Standards),  as 
codified  at  5  CFR  parts  2634  and  2635, 
in  order  to  update  them.  ^ 

Increased  Gifts  and  Travel 
Reimbursements  Reporting  Thresholds 

First,  OGE  is  retroactively  increasing, 
to  January  1,  2002,  the  reporting 


thresholds  for  gifts,  reimbursements  and 
travel  expenses  in  the  OGE  executive 
branchwide  regulation  at  5  CFR 
2634.304  (and  as  illustrated  in  the  four 
examples  following  paragraph  (d)  of  that 
section)  for  both  the  public  and 
confidential  financial  disclosure 
systems  under  section  102(a)(2)(A)  &  (B) 
of  the  Ethics  in  Government  Act  as 
amended.  5  U.S.C.  app.  §  102(a)(2)(A)  k 
(B),  as  extended  to  the  executive  branch 
confidential  reporting  system  by  5  CFR 
2634.907(a)(3).  The  new  reporting 
thresholds  for  gifts  and  travel 
reimbm^ements  being  retroactively 
incorporated  in  OGE's  financial 
disclosure  regulation  are  "more  than 
$285"  for  the  aggregation  threshold  for 
reporting  and  "$114  or  less"  for  the  de 
minimis  exception  for  gifts  and 
reimbursements  which  do  not  have  to 
be  counted  towards  the  aggregate 
threshold  (from  the  prior  levels  of  more 
than  $260  aggregate  and  $104  or  less  de 
minimis  exception,  respectively). 

These  increases  are  brought  about  by 
a  recent  General  Services 
Administration  (GSA)  rulemaking 
raising  "minimal  value"  imder  the 
Foreign  Gifts  and  Decorations  Act,  5 
U.S.C.  7342,  to  "$285  or  less"  (trom  the 
prior  level  of  $260  or  less)  for  the  three- 
year  period  2002-2004.  since  the  Ethics 
Act  and  OGE  regulatory  gifts/travel 
reimbursements  reporting  thresholds  are 
tied  to  any  such  increase  in  foreign  gifts 
minimal  value  over  $250.  See  GSA's 
rulemaking  as  published  at  67  FR 
56495-56496  (September  4,  2002), 
revising  retroactively  to  January  1,  2002 
the  foreign  gifts  minimal  value 
definition  as  codified  at  41  CFR  102- 
42.10. 

The  Office  of  Government  Ethics  will 
continue  to  adjust  the  gifts  and  travel 
reimbursements  reporting  thresholds  in 
the  future  as  needed  in  light  of  GSA's 
redefinition  of  "minimal  value"  every 
three  years  for  foreign  gifts  purposes. 
See  OGE's  previous  retroactive 
adjustment  of  those  reporting  thresholds 
as  published  at  65  FR  69655-69657 
(November  20.  2000)  that  was  based  on 
GSA's  prior  redefinition  for  the  period 
1999-2001. 

Moreover,  OGE  is  also  clarifying  a 
couple  of  cross-references  in  examples  2 
and  3  following  paragraph  (d)  of 
§  2634.304. 


Increased  Dollar  Ceiling  for  the 
Exception  for  Nonsponsor  Gifts  of  Free 
Attendance  at  Widely  Attended 
Gatherings 

In  addition,  OGE  is  increasmg  from 
$260  to  $285  the  exception  ceiling  for 
nonsponsor  gifts  of  free  attendance  at 
widely  attended  gatherings  under  the 
standards  of  ethical  conduct  regulation, 
as  codified  at  5  CFR  2635.204(g)(2)  (and 
as  illustrated  in  several  examples 
following  paragraph  (g)).  This  separate 
regulatory  change  is  effective  upon 
publication  in  the  Federal  Register,  on 
October  2,  2002.  As  OGE  noted  in  the 
preambles  to  the  proposed  and  final 
rules  on  such  nonsponsor  gifts,  that 
ceiling  is  based  in  part  on  the  financial 
disclosure  gifts  reporting  threshold.  See 
60  FR  31416  (June  15, 1995)  and  61  FR 
42968  (August  20. 1996).  The 
nonsponsor  gift  ceiling  was  last  raised 
in  the  November  2000  OGE  rulemaking 
noted  in  the  preceding  paragraph  above. 
Thus,  it  is  reasonable  now  to  again 
increase  the  nonsponsor  gift  ceiling  to 
match  the  further  increase  in  the  gifts/ 
travel  reimbursements  reporting 
thresholds.  The  other  requirements  for 
acceptance  of  such  nonsponsor  gifts, 
including  an  agency  interest 
determination  and  expected  attendance 
by  more  than  100  persons,  remain 
unchanged. 

Matters  of  Regulatory  Procedure 

Administrative  Procedure  Act 

Pursuant  to  5  U.S.C.  553(b)  and  (d).  as 
Director  of  the  Office  of  Government 
Ethics,  I  find  good  cause  exists  for 
waiving  the  general  notice  of  proposed 
rulemaking,  opportimity  for  public 
comment  and  30-day  delay  in 
effectiveness  as  to  these  technical 
updates  and  the  correction.  The  notice, 
comment  and  delayed  effective  date 
provisions  are  being  waived  in  part 
because  these  technical  amendments 
concern  matters  of  agency  organization, 
practice  and  procedure.  Further,  it  is  in 
the  public  interest  that  correct  and  up- 
to-date  information  be  contained  in  the 
affected  sections  of  OGE's  regulations  as 
soon  as  possible.  The  increase  in  the 
reporting  thresholds  for  gifts  and 
reimbursements  is  based  on  a  statutory 
formula  and  also  lessens  the  reporting 
burden  somewhat,  and  thus  the  effective 
date  of  that  regulatory  revision  is  being 
made  retroactively  effective  to  January 
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1,  2002,  when  the  change  became 
effective  under  the  Ethics  Act. 

Executive  Order  12866 

In  promulgating  these  technical 
amendments,  OGE  has  adhered  to  the 
regulatory  philosophy  and  the 
applicable  principles  of  regulation  set 
forth  in  section  1  of  Executive  Order 
12866,  Regulatory  Planning  and  Review. 
These  amendments  have  not  been 
reviewed  by  the  Office  of  Management 
and  Budget  under  that  Executive  order, 
since  they  are  not  deemed  "significant" 
thereimder. 

Executive  Order  12988 

As  Director  of  the  Office  of 
Government  Ethics,  I  have  reviewed  this 
final  amendatory  regulation  in  light  of 
section  3  of  Executive  Order  12988, 
Civil  Justice  Reform,  and  certify  that  it 
meets  the  applicable  standards  provided 
therein. 

Regulatory  Flexibility  Act 

As  Director  of  the  Office  of 
Government  Ethics,  I  certify  under  the 
Regulatory  Flexibifity  Act  (5  U.S.C. 
chapter  6)  that  this  rulemaking  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (44 
U.S.C.  chapter  35)  does  not  apply 
because  this  amendatory  rulemaking 
does  not  contain  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and 
Budget. 

Congressional  Review  Act 

The  Office  of  Government  Ethics  has 
determined  that  this  amendatory 
rulemaking  is  a  nonmajor  rule  under  the 
Congressional  Review  Act  (5  U.S.C. 
chapter  8)  and  has  submitted  a  report 
thereon  to  the  United  States  Senate, 
House  of  Representatives  and  General 
Accoimting  Office  in  accordance  with 
that  law. 

List  of  Subjects 

5  CFR  Part  2634 

Certificates  of  divestiture.  Conflict  of 
interests,  Financial  disclosure. 
Government  employees.  Penalties, 
Privacy,  Reporting  and  recordkeeping 
requirements,  Trusts  and  trustees. 

5  CFR  Part  2635    \ 

Conflict  of  interests.  Executive  branch 
standards  of  ethical  conduct, 
Government  employees. 


Approved:  September  25,  2002. 
Amy  L.  Comstock, 
Director,  Office  of  Government  Ethics. 

For  the  reasons  set  forth  in  the 
preamble,  the  Office  of  Government 
Ethics  is  amending  5  CFR  parts  2634 
and  2635  as  follows: 

PART  2634— EXECUTIVE  BRANCH 
HNANCIAL  DISCLOSURE,  OUAUHED 
TRUSTS,  AND  CERTIRCATES  OF 
DIVESTITURE 

1.  The  authority  citation  for  part  2634 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  App.  (Ethics  in 
Government  Act  of  1978);  26  U.S.C.  1043; 
Pub.  L.  101-410, 104  Stat.  890,  28  U.S.C. 
2461  note  (Federal  Civil  Penalties  Inflation 
Adjustment  Act  of  1990),  as  amended  by  Sec. 
31001.  Pub.  L.  104-134,  no  Stat.  1321  (Debt 
Collection  Improvement  Act  of  1996);  E.O. 
12674,  54  PR  15159,  3  CFR,  1989  Comp.,  p. 
215,  as  modified  by  E.O.  12731,  55  FR  42547, 
3  CFR,  1990  Comp.,  p.  306. 

2.  Section  2634.304  is  amended  by: 

a.  Removing  the  dollar  amoimt 
"$260"  in  paragraphs  (a)  and  (b)  and  in 
example  1  following  paragraph  (d)  and 
adding  in  its  place  in  each  instance  the 
dollar  amount  "$285"; 

b.  Removing  the  dollar  amount 
"$104"  in  paragraph  (d)  and  in 
examples  1  and  2  following  paragraph 
(d)  and  adding  in  its  place  in  each 
instance  the  dollar  amoimt  "$114"; 

c.  Removing  the  dollar  amount 
"$105"  in  example  1  following 
paragraph  (d)  and  adding  in  its  place  the 
dollar  amount  "$145"; 

d.  Removing  the  word  "exception" 
and  the  regulatory  citation 

"§  2634.105(h)"  in  examples  2  and  3 
following  paragraph  (d)  and  adding  in 
their  place  in  each  instance, 
respectively,  the  word  "exclusion"  and 
the  regulatory  citation 
"§2634. 105(h)(4)":  and 

e.  Removing  the  dollar  amount 
"$260"  in  examples  3  and  4  following 
paragraph  (d)  and  adding  in  its  place  the 
dollar  amount  "$285". 

PART  2635— STANDARDS  OF 
ETHICAL  CONDUCT  FOR  EMPLOYEES 
OF  THE  EXECUTIVE  BRANCH 

3.  The  authority  citation  for  part  2635 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  7301,  7351,  7353;  5 
U.S.C.  App.  (Ethics  in  Government  Act  of 
1978);  E.O.  12674,  54  FR  15159,  3  CFR,  1989 
Comp.,  p.  215,  as  modified  by  E.O.  12731,  55 
FR  42547,  3  CFR,  1990  Comp.,  p.  306. 

4.  Section  2635.204  is  amended  by: 
a.  Removing  the  dollar  amoimt 

"$260"  in  paragraph  (g)(2)  and  in 
examples  1  and  2  (in  the  latter  of  which 
it  appears  twice)  following  paragraph 


(g)(6)  and  adding  in  its  place  in  each 
instance  the  dollar  amoimt  "$285";  and 

b.  Removing  the  dollar  amount 
"$520"  in  example  2  following 
paragraph  (g)(6)  and  adding  in  its  place 
the  dollar  amount  "$570". 

(FR  Doc.  02-24961  Filed  10-1-02;  8:45  am) 

BILLING  COOE  634S-01-P 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  1260 
[No.  LS-99-20] 

Amendment  to  the  Beef  Promotion  and 
Research  Rules  and  Regulations 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

action:  Final  rule. 

SUMMARY:  This  final  rule  amends  the 
Beef  Promotion  and  Research  Rules  and 
Regulations  (Rules  and  Regulations) 
established  under  the  Beef  Promotion 
and  Research  Act  of  1985  (Act)  by 
providing  producers  the  opportunity  to 
volimtarily  pay  the  $l-per-head 
assessment  to  the  Qualified  State  Beef 
Council  (QSBC)  located  in  the 
producer's  State  of  residence  prior  to 
sale,  subject  to  certain  conditions.  In 
addition,  the  chart  which  establishes  the 
party  responsible  for  collecting  and 
remitting  assessments  in  brand 
inspected  States  to  the  QSBC  or  the 
Cattlemen's  Beef  Promotion  and 
Research  Board  (Board)  is  updated  to 
reflect  the  changes  the  cattle  industry 
has  incurred  since  the  inception  of  the 
program. 

EFFECTIVE  DATE:  October  1,  2002. 
FOR.FURTHER  INFORMATION  CONTACT: 
Kenneth  R.  Payne,  Chief;  Marketing 
Programs  Branch,  Room  2638-S; 
Livestock  and  Seed  Program; 
Agricultinal  Marketing  Service  (AMS), 
USDA;  STOP  0251;  1400  Independence 
Avenue,  SW.;  Washington.  DC  20250- 
0251;  telephone  202/720-1115. 
SUPPLEMENTARY  INFORMATION:  Prior 
document  in  this  proceeding:  Proposed 
Rule — Beef  Promotion  and  Research 
Program:  Amendment  to  Beef  Promotion 
and  Research  Rules  and  Regulations 
published  October  19,  2001  (66  FR 
53127),  with  a  60  day  comment  period. 
The  comment  period  ended  December    ^ 
18.  2001. 

Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  waived  the  review  process 
required  by  Executive  Order  12866  for 
this  action. 
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Executive  Order  12988 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988.  Civil 
Justice  Reform.  This  rule  is  not  intended 
to  have  a  retroactive  effect.  Section  11 
of  the  Act  provides  that  nothing  in  the 
Act  may  be  construed  to  preempt  or 
supersede  any  other  program  relating  to 
beef  promotion  organized  and  operated 
under  the  laws  of  the  United  States  or 
any  State.  There  are  no  administrative 
proceedings  that  must  be  exhausted 
prior  to  any  judicial  challenge  of  the 
provisions  of  this  rule. 

Regulatory  Flexibility  Act 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.),  the  Administrator  of 
AMS  has  considered  the  economic 
effect  of  this  action  on  small  entities  and 
has  determined  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  business 
entities.  The  purpose  of  RFA  is  to  fit 
regiilatory  actions  to  the  scale  of 
businesses  subject  to  such  actions  in 
order  that  small  businesses  will  not  be 
unduly  burdened. 

The  Department  of  Agriculture's 
(Department)  National  Agricultinal 
Statistics  Service  estimates  that  in 
calendar  year  2000  the  number  of  cattle 
operations  in  the  United  States  totaled 
approximately  1.1  million,  including 
feedlot  operations.  There  are  also  45 
QSBCs  in  the  United  States.  In  addition, 
there  are  11  States  with  brand 
inspectors.  The  majority  of  these 
operations  are  considered  small 
businesses  imder  the  criteria  established 
by  the  Small  Business  Administration. 

This  final  rule  imposes  no  significant 
biu-den  on  the  industry  as  it  merely 
gives  producers  the  opportunity  to 
voluntarily  pay  the  $l-pep-head 
assessment  on  cattle  of  their  own 
production  prior  to  sale  and  to  remit  the 
assessments  to  the  QSBC  located  in  the 
producers  State  of  residence. 

The  impact  on  QSBCs  will  be  a 
redistribution  of  an  estimated  maximum 
of  one-half  million  dollars  of  the  $40 
million  currently  retained  annually  in 
total  by  the  45  QSBCs.  The  Department 
estimates  that  up  to  6  million  head  or 
20  percent  of  the  approximately  30 
million  head  of  steers  and  heifers 
slaughtered  annually  are  sold  for 
slaughter  imder  retained  ownership. 
The  Department  also  estimates  that 
assessments  on  up  to  one-sixth  of  the 
cattle  (1  million  head)  will  be  paid  in 
advance  to  QSBCs.  If  the  $1  assessment 
were  paid  in  advance  to  QSBCs  on  these 
cattle,  the  QSBCs'  50  percent  share  of 
up  to  $1  million  in  assessments  or  as 


much  as  $500,000  will  be  redistributed 
among  the  QSBCs. 

The  major  cattle  feeding  States  of 
Texas,  Nebraska.  Kansas,  Colorado,  and 
Oklahoma  could  reasonably  be  expected 
to  accoimt  for  up  to  80  percent  of  the 
$500,000  in  reduced  revenue  to  QSBCs 
annually.  These  States  collect  an 
average  of  $19  million  annually  and 
retain  one-half  that  amoimt  or  $9.5 
million.  Assuming  that  the  revenue  to 
each  of  these  five  States  available  for 
State  directed  programs  was  reduced  by 
an  average  of  $80,000,  it  would 
represent  about  a  1  percent  decrease  in 
the  average  revenue  available  for  State 
directed  programs  in  these  States. 

The  remaining  40  QSBCs  have  annual 
State  budgets  that  average  about 
$500,000.  An  estimated  net  increase  in 
annual  income  for  these  States,  as  a 
result  of  the  advance  payment  of 
assessments,  could  average  up  to 
$10,000  per  State  representing  a  2 
percent  increase. 

Producers  wishing  to  direct  payment 
of  assessments  to  the  QSBC  in  the 
producers'  State  of  residence  when 
cattle  are  sent  to  another  State  for 
feeding  under  retained  ownership, 
would  complete  a  form  that  would  be 
provided  to  affected  parties  including 
the  QSBC,  the  feedlot,  and  the  packer  or 
the  collecting  person. 

Copies  of  the  completed  "Certification 
of  Producer  Directed  Payment  of  Cattle 
Assessments"  form  shall  be  maintained 
on  file  by  the  producer,  the  QSBC,  the 
feedlot  operator,  and  the  pinchaser  of 
the  cattle  for  3  years. 

We  estimate  the  average  cost  of  the 
reporting  burden  per  respondent  would 
be  $16  annually. 

We  estimate  the  total  average  cost  of 
the  recordkeeping  burden  per 
recordkeeper  would  be  $8  annually. 

The  Administrator  of  AMS  has 
considered  the  economic  effect  of  this 
action  on  small  entities  and  has 
determined  that  this  final  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

The  proposed  rule  that  was  pubUshed 
in  the  Federal  Register  on  October  19, 
2001  (66  FR  53127),  invited  interested 
persons  to  submit  comments  to  the 
Department  concerning  potential  effects. 
No  comments  were  received  regarding 
the  RFA. 

Paperwork  Reduction  Act 

In  accordance  with  OMB  regulations 
(5  CFR  Part  1320)  which  implement  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  the  information 
collection  and  recordkeeping 
requirements  contained  in  this  rule  have 
been  approved  by  OMB  under  OMB 
control  number  0581-0202. 


Title:  Certification  of  Producer 
Directed  Payment  of  Assessments. 

OMB  Number.  0581-0202 

Expiration  Date  of  Approval:  March  1, 
2005. 

Type  of  Request.  Approval  of  new 
information  collection. 

Abstract  The  Act  provides  for  a 
program  of  promotion,  research, 
consumer  information,  and  industry 
information  funded  by  assessments  paid 
by  beef  producers  each  time  cattle  are 
sold  and  by  importers  of  cattle  and  beef 
products  upon  importation. 

Assessments  on  imported  cattle  and 
beef  products  are  collected  by  the  U.S. 
Customs  Service  at  the  rate  of  $1  per 
head  or  the  live  animal  equivalent  of 
beef  and  beef  products.  An  assessment 
of  $1  per  head  is  due  from  the  producer 
each  time  a  producer  sells  cattle  in  the 
United  States.  The  assessment  is  to  be 
collected  by  the  purchaser  or  other 
"collecting  person"  as  provided  in  the  , 
rules  and  regulations  published  in  the 
Federal  Register  on  February  26, 1988 
(53  FR  5749).  The  producer  assessments 
are  then  remitted  to  QSBCs  in  45  States 
and  to  the  Board  in  the  remaining 
States.  QSBCs  retain  up  to  one-haff  of 
the  $1  assessmisnt  for  use  in  State 
directed  programs  and  forward  the  other 
half  to  the  Board.  Currently,  QSBCs  in 
the  traditional  cattle  feeding  States  (e.g., 
Texas,  Kansas,  Nebrasl^,  Oklahoma, 
and  Colorado)  collect  and  retain 
assessments  on  cattle  sold  that  are 
owned  by  producers  residing  in  other    . 
States.  This  benefits  QSBCs  in  the  States 
that  have  large  numbers  of  cattle  in 
feedlots  owned  by  producers  residing  in 
other  States.  Some  producers  retain 
ownership  of  cattle  and  transport  them 
to  one  of  the  cattle  feeding  States.  To 
provide  producers  with  more  flexibility 
and  to  provide  the  opportunity  for  a 
more  equitable  distribution  of 
assessment  funds  to  States  based  on 
cattle  ownership,  the  final  "Certification 
of  Producer  Directed  Payment  of  Cattle 
Assessments"  form  would  be  made 
available  for  use  by  producers  who  want 
the  QSBC  located  in  their  States  of 
residence  to  receive  assessment  funds 
rather  than  the  QSBC  in  the  State  where 
the  cattle  are  fed. 

1.  Certification  of  Producer  Directed 
Payment  of  Assessments. 

Estimate  of  Burden:  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  .20 
hour  per  response. 

Respondents:  Producers  wishing  to 
direct  payment  of  assessments  to  the 
QSBC  in  the  producers'  State  of 
residence  when  cattle  are  sent  to 
another  State  for  feeding  imder  retained 
ownership  would  use  the  form. 
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Estimated  Number  of  Respondents: 
1.000. 

Estimated  Number  of  Responses  per 
-  Respondent:  4. 

Estimated  Total  Annual  Burden  on 
Respondents:  800  hours. 

Total  cost:  $16,000. 

2.  Maintenance  of  records:  3  years. 

Estimate  of  Burden:  The  public 
recordkeeping  biarden  for  keeping  this 
document  is  estimated  to  average  .10 
hour  per  recordkeeper. 

Recordkeepers:  Producers,  QSBCs. 
feedlot  operators,  and  purchasers. 

Estimated  Number  of  Recordkeepers: 
1.260. 

Estimated  Total  Recordkeeping 
Hours:  504  hours. 

Estimated  Total  Cost:  $10,080. 

The  total  average  cost  of  the 
estimated  annual  reporting  burden  per 
respondent  would  be:  $16.00. 

The  total  average  cost  of  the 
recordkeeping  burden  per  recordkeeper 
would  be:  $8.00. 

Background 

The  Act  authorizes  the  establishment 
of  a  national  beef  promotion  and 
research  program.  The  final  Order 
establishing  a  beef  promotion  and 
research  program  was  published  in  the 
Federal  Register  on  July  18. 1986.  (51 
FR  21632)  and  assessments  began  on 
October  1, 1986.  The  program  is 
administered  by  the  Board  which  is 
composed  of  110  domestic  cattle 
producers  and  importers.  The  program 
is  funded  by  a  Sl-per-head  assessment 
on  producer  marketings  of  cattle  in  the 
United  States  and  an  equivalent  amount 
on  imported  cattle,  beef,  and  beef 
products.  In  45  States,  QSBCs  receive 
the  $l-per-head  of  cattle  assessment 
remitted  under  the  program  and  retain 
up  to  half  of  the  SI  for  State-directed 
programs  and  remit  the  remainder  to  the 
Board.  The  Board  receives  all  import 
assessments  and  all  producer 
assessments  in  the  five  States  with 
relatively  small  cattle  numbers  that  do 
not  have  QSBCs.  In  2000,  the  45  QSBCs 
received  a  total  of  about  $80  million  in 
assessments.  QSBCs  retained  about  $40 
million  and  remitted  approximately  $40 
million  to  the  Board. 

The  domestic  assessment,  due  each 
time  cattle  are  sold  by  a  producer,  is 
collected  by  the  buyer  or  "collecting 
person"  and  remitted  to  the  Board  or 
QSBC.  The  term  "producer"  is  defined 
as  follows:  "any  person  who  owns  or 
acquires  ownership  of  cattle;  provided, 
however,  that  a  person  shall  not  be 
considered  a  producer  within  the 
meaning  of  tkis  subpart  if  (a)  the 
person's  only  share  in  the  proceeds  of 
a  sale  of  cattle  or  beef  is  a  sales 
commission,  handling  fee,  or  other 
service  fee;  or  (b)  the  person  (1) 


acquired  ownership  of  cattle  to  facilitate 
the  transfer  of  ovtmership  of  such  cattle 
from  the  seller  to  a  third-party.  (2) 
resold  such  cattle  no  later  than  10  days 
from  the  date  on  which  the  person 
acquired  ownership,  and  (3)  certified,  as 
required  by  regulations  prescribed  by 
the  Board  and  approved  by  the 
Secretary,  that  the  requirements  of  this 
provision  have  been  satisfied." 

When  cattle  are  sold  within  10  days 
of  purchase  by  a  person  who  is  not  a 
producer  under  the  above  definition,  the 
collecting  person  is  not  required  to 
collect  the  $1  assessment  from  the 
person  (seller),  if  the  seller  provides  the 
collecting  person  with  a  Statement  of 
Certification  of  Non-Producer  Status  on 
a  form  approved  by  the  Board  and  the 
Secretary.  The  person  claiming  non- 
producer  status  must  submit  to  the 
collecting  person  a  Statement  of 
Certification  of  Non-Producer  Status  "at 
the  time  of  sale"  in  lieu  of  paying  the 
assessment. 

In  a  similar  fashion,  this  modification 
to  the  regulations  to  permit  producer- 
directed  payment  of  assessments  will 
result  in  the  collecting  person,  at  the 
time  of  sale,  collecting  a  docimient 
certifying  that  the  assessment  had  been 
paid  in  advance  by  the  producer. 

The  Department  believes  that  this 
producer-directed  payment  option  will 
be  used  by  producers  of  a  relatively 
small  share  of  all  cattle  sold.  This  rule 
will  apply  only  to  cattle  of  a  producer's 
own  production  transported  to  another 
State  under  retained  ownership  for 
feeding  prior  to  sale  as  slaughter  cattle. 
Utilizing  this  option  would  permit  a 
producer  who  retains  ownership  of 
cattle  to  ensure  that  the  QSBC  located 
in  the  State  where  the  producer  resides 
receives  the  $1  checkoff  rather  than  the 
QSBC  in  the  State  in  which  the  cattle 
are  located  when  sold.  This  final  rule 
could  increase  checkoff  revenue  for 
many  QSBCs  such  as  those  located  in 
the  southeastern  United  States  that 
currently  do  not  receive  revenue  from 
cattle  owned  and  sold  by  producers 
residing  in  the  southeastern  States  who 
use  feedlots  in  States  such  as  Texas, 
Kansas,  Nebraska,  Oklahoma,  and 
Colorado  to  finish  cattle  before  selling 
the  cattle  to  packers. 

Since  States  retain  up  to  one-half  of 
the  $l-per-head  checkoff  for  use  in  State 
directed  programs,  providing  producers 
with  the  flexibility  and  the  opportunity 
to  direct  payment  of  the  assessment  to 
their  home  State  likely  would  increase     - 
revenue  in  many  States  such  as  Florida, 
Georgia,  Alabama,  and  Mississippi  with 
limited  feedlot  capacity. 

Comments 

On  October  19,  2001,  the  Department 
published  in  the  Federal  Register  (66 


FR  53127)  for  comment  a  proposed  rule 
to  amend  the  Rules  and  Regulations 
established  imder  the  Act.  The  proposed 
rule  provided  the  opportimity  for  a 
producer  to  pay  the  $l-per-head 
assessment  to  the  QSBC  located  in  the 
producer's  State  of  residence  prior  to 
sale,  subject  to  certain  conditions. 

The  proposed  rule  was  published 
with  a  request  for  comments  to  be 
submitted  by  December  18.  2001.  The 
Department  received  comments  from  47 
national  and  State  beef  and  dairy  cattle 
organizations,  and  brand  inspectors,  as 
well  as  from  cattle  producers. 
Comments  from  44  commenters  were 
filed  on  time.  Eleven  commenters 
supported  the  proposed  rule  while  four 
commenters  proposed  modifications 
and  requested  clarifications  to  it. 
Twenty-nine  commenters  opposed  the 
proposed  rule.  Three  comments  were 
submitted  after  the  comment  period 
ended.  The  late  comments,  however, 
supported  the  rule  as  proposed. 

The  comments  are  discussed  below, 
together  with  a  description  of  the 
changes  made  by  the  Department  in  this 
final  rule.  In  general,  persons  and 
organizations  in  States  that  may  see  ail 
increase  in  assessments  supported  the 
proposed  rule,  while  persons  and 
organizations  in  the  primary  cattle 
feeding  States  that  may  see  a  reduction 
in  assessments  did  not  support  the 
proposed  rule. 

Three  commenters  suggested 
producers,  QSBCs,  the  Board,  the 
feedlot  operator,  and  the  purchaser  of 
the  cattle  should  maintain  copies  of  the 
Certification  of  Producers  Direct 
Payment  of  Cattle  Assessments  forms  on 
file  for  3  years  rather  than  2  years.  The 
standard  procedure  currently  in  place 
for  random  compliance  audits  of 
remitters  is  3  years.  The  Department 
believes  that  this  comment  has  merit, 
and  this  change  is  reflected  in 
§  1260.311(f)(4)  by  removing  2  years  and 
inserting  3  years. 

One  commenter  asserted  that  the 
QSBC  which  receives  the  additional 
checkoff  funds  must  be  responsible  for 
compliance.  Currently,  QSBCs  are 
responsible  for  collecting  and  remitting 
the  assessment  to  the  Board  and 
ensuring  that  those  persons  subject  to 
the  assessment  remit  them.  In  States 
where  there  is  no  QSBC.  the  Board  is 
responsible  for  compliance. 
Accordingly,  the  Department  is  not 
making  any  changes  in  response  to  this 
comment. 

The  same  commenter  suggested  that 
the  term  Board  could  be  omitted  from 
§  1260.311(f)(1),  as  only 
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the  QSBC  located  in  the  State  where  the 
producer  resides  would  apply.  The 
commenter  noted  that  producers  in  the 
five  States  without  a  QSBC  will  be 
unable  to  use  this  option  as  their  dollar 
already  is  currently  directed  to  the 
Board.  The  Department  believes  that 
this  comment  has  merit  and  therefore 
the  term  Board  is  removed  from 
§  1260.311(f)(1)  in  this  final  rule. 

Five  commenters  stated  that  the 
regulations  must  specify  what  "cattle  of 
a  producer's  own  production"  are  in 
order  to  ensure  this  includes  only 
offspring  from  a  producer's  own  cow 
herd  that  have  been  continuously  and 
exclusively  under  his  or  her  ownership, 
and  are  being  sent  to  feedlots  with  the 
intent  of  continuously  owning  the  cattle 
through  the  entire  feeding  phase.  The 
Department  believes  that  this  comment 
has  merit  and  additional  clarification 
regarding  the  meaning  of  "cattle  of  a 
producer's  own  production"  is  reflectdd 
in  new  §  1260.311(f)(iii)  of  this  final 
rule. 

Three  commenters  asserted  that 
producers  must  Ust  the  number  of  their 
cow  herds  on  the  certificate  as  a  method 
to  cross  check  that  the  cattle  transported 
to  the  feedyard  qualify  as  retained 
ownership  cattle.  The  Department 
believes  that  this  additional  requirement 
would  not  have  any  impact  on 
compliance  activities.  The  current 
compliance  practices  in  the  industry 
and  the  proposed  certification  process 
are  sufficient  to  ensure  compliance  with 
the  provisions  of  the  Act,  the  Beef 
Promotion  and  Research  Order  (Order), 
and  this  final  rule. 

Two  commenters  suggested  that  the 
regulation  should  apply  only  to  true 
retained  ownership  cattle.  Since  cattle 
sold  through  auctions,  dealer/order 
buyers,  and  coimtry  sales  are  not 
applicable,  the  conunenters  believe 
these  references  should  be  removed 
from  the  table  in  §  1260.311(c).  While 
the  table  in  §  1260.311(c)  is  being 
updated  as  part  of  this  final  rule,  it  does 
not  directly  apply  to  the  producer 
payment  option  of  this  final  rule.  It 
specifies  the  party  responsible  for 
collecting  and  remitting  assessments  in 
designated  States.  Accordingly,  the 
Department  is  not  making  any  changes 
in  response  to  these  comments. 

Another  commenter  stated  that 
assessments  should  be  collected  on 
cattle  sold  within  the  first  30  days  of 
movement  and  the  dollars  returned  to 
the  State  of  Origin  under  the  current 
rules.  The  Department  believes  that  the 
option  provided  for  in  this  rule  is 
flexible  and  cost  effective  for  producers. 
Under  §  1260.311(f)(l)(ii)  of  the  rule 
producers  can  pay  the  assessment  either 
before  or  at  the  time  the  cattle  are 


transported.  Therefore,  we  are  not 
making  any  changes  to  the  rule  in 
response  to  this  conunent. 

"Three  commenters  stated  that  the 
regulations  should  address  death  loss  on 
cattle  that  are  prepaid  in  the  State  of 
Origin.  The  commenters  suggested  that 
the  proposal  should  specify  that  the 
producer  will  not  be  given  a  credit  of 
their  dollar  for  cattle  that  have  died 
before  they  are  shipped  to  the  ultimate 
purchaser  of  the  cattle.  The  Department 
believes  that  this  comment  has  merit. 
Because  of  the  low  mortality  rates  and 
the  costs  associated  with  administrative 
matters  involving  investigation  of 
animal  death  and  producer,  QSBC  and 
Board  notification,  the  costs  associated 
with  producer  credits  would  be 
substantial,  far  in  excess  of  the  $l-per- 
head  assessment  paid  by  the  producer. 
Therefore,  we  are  adding  a  new 
paragraph  5  to  §  1260.311(f)  of  this  final 
rule  to  prohibit  credits  of  assessments 
for  those  cattle  lost  because  of  death. 

Three  commenters  asserted  that  many 
feedlots  and  retained  ov«iership 
programs  involve  sorting  and  co- 
mingling  of  cattle  from  various  owners 
into  numerous  different  pens  and  lots 
and  then  sold  to  the  packer  at  different 
times.  Consequently,  if  the  assessment 
is  prepaid,  the  documentation  on  those 
cattle  could  be  confusing  since  they  will 
not  be  processed  in  the  same  lot.  The 
Department  believes  the  feedlot  should 
not  be  required  to  complete  a  new  form. 
Feedlots  may  note  on  the  existing  form 
that  the  specific  cattle  marketed  have 
been  prepaid  in  order  to  facilitate  their 
own  recordkeeping.  Accordingly,  we  are 
not  making  any  changes  in  response  to 
this  comment. 

One  commenter  expressed  concern 
that  some  cattle  may  be  placed  on  feed 
with  the  producer  having  the  intention 
of  retaining  ownership  through  the 
entire  feeding  cycle.  However,  during 
the  feeding  cycle,  the  producer  may 
decide  to  sell  a  partial  interest  in  the 
cattle  within  the  feedyard.  The  purpose 
of  this  rule  is  to  provide  producers  the 
opportunity  to  voluntarily  pay  the  $1- 
per-head  assessment  to  the  QSBC  on 
cattle  transported  to  a  feedyard  under 
retained  ownership.  This  rule  does  not 
provide  producers  with  an  opportunity 
for  a  credit.  If  a  producer  transfers  any 
interest  in  the  cattle  prior  to  their  sale 
to  a  piutrhaser,  the  cattle  are  no  longer 
covered  imder  the  provisions  of  this 
rule.  Consequently,  an  additional 
assessment  is  due  as  a  result  of  the  new 
owner  transfer,  even  if  the  transfer  of 
ownership  is  only  partial. 

Four  commenters  asserted  that  the 
QSBC  receiving  the  checkoff  should  be 
required  to  send  a  new  verification  form 
to  the  feedlot  to  notify  it  that  the 


checkoff  has  been  received.  The 
Department  believes  that  any  additional 
certification  of  producer  payment  by 
QSBCs  would  be  unnecessary  and 
burdensome.  As  noted  previously,  the 
Department  believes  that  the  current 
certification  is  sufficient  to  ensure 
compliance  with  the  provisions  of  this 
final  rule.  Therefore,  we  are  not  making 
any  changes  in  response  to  this 
comment. 

One  commenter  stated  that  the 
assessments  should  be  paid  at  the  time 
of  transport.  Under  §  1260.311(f)(l)(ii)  of 
the  rule  producers  can  pay  the 
assessment  either  before  or  at  the  time 
the  cattle  are  transported. 

One  conunenter  suggested  that  the 
packer  should  retain  a  copy  of  the 
certificate,  not  the  feedlot.  because  the 
packer,  as  the  purchaser,  is  responsible 
for  collecting  the  checkoff  for  slaughter 
cattle.  The  commenter  believes  that  this 
would  provide  a  simple  and  streamlined 
procedure  for  compliance  and  audit. 
Section  1260.311(f)(4)  requires  that  the 
certification  form  be  sent  to  all  parties 
involved,  including  packers  when  they 
act  as  purchasers. 

One  commenter  suggested  that  the 
producer  should  be  responsible  for 
ensuring  the  paperwork  accompanies 
the  cattle  throughout  the  production 
process.  Section  1260.311(f)(l)(i) 
requires  that  the  certification  be ' 
completed  by  the  producer  and  sent  to 
the  feedlot  operator.  This  certification 
will  accompany  the  cattle  when  they  are 
sold. 

One  commenter  believes  that  the  final 
regulation  will  create  compliance 
problems  and  will  be  difficult  to 
correctly  monitor  and  may  cause  double 
assessments,  incorrect  assessments,  or 
no  assessments  collected.  The     . 
Department  believes  that  because  of  the 
anticipated  small  number  of  producers 
that  will  prepay  the  assessment,  any 
compliance  problems  that  may  arise 
will  be  manageable.  In  addition,  the  riile 
provides  that  the  required  certification 
must  accompany  the  cattle  through  the 
entire  process,  thereby  minimizing  any 
potential  compliance  problems.  Further, 
if  the  certification  does  not  accompany 
the  cattle,  those  cattle  would  be 
assessed  the  $l-per-head  checkoff  in 
accordance  with  the  Act  and  the  Order. 

Twenty-eight  commenters  asserted 
that  the  proposal  would  increase 
paperwork  required  to  accompany  cattle 
transported  to  other  States.  The 
Department  does  not  anticipate  a 
significant  increase  in  administrative 
costs  and  paperwork  for  those  States 
primarily  affected  by  this  final  rule 
because  of  the  anticipated  small  number 
of  producers  who  will  prepay  the 
assessment. 
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Twenty-seven  commenters  asserted 
that  the  top  five  cattle  producing  States 
would  have  to  deal  with  this  new 
procedure  more  frequently  than  other 
States.  While  the  Department  recognizes 
that  the  larger  cattle  producing  States 
will  likely  be  more  affected,  we  believe 
that  because  of  the  anticipated  small 
number  of  producers  who  will  prepay 
the  assessment,  any  additional  burden 
will  be  small. 

Twenty-nine  commenters  asserted 
that  in  the  hosting  State,  livestock 
markets,  packing  plants,  feedlots,  etc., 
will  need  to  implement  a  new 
accounting  procedure  to  exempt  the 
checkoff  from  this  type  of  transaction. 
The  Department  believes  that  the 
certification  form  completed  by  the 
producer  should  not  require  persons  to 
implement  a  new  accounting  system 
since  the  catUe  will  have  already  been 
assessed. 

Twenty-nine  commenters  asserted 
that  in  the  hosting  State,  double 
assessments  may  increase  if  cattle  arrive 
without  the  new  certification.  If  the 
certification  does  not  accompany  the 
cattle,  those  cattle  would  be  assessed 
the  $l-per-head  checkoff  in  accordance 


with  the  Act  and  the  Order.  It  is  the 
responsibility  of  the  producer  to  ensure 
that  the  certification  form  accompanies 
the  cattle  when  they  are  transported  to 
the  feedlot. 

Twenty-nine  commenters  asserted 
that  if  out  of  State  cattle  arrive  without 
the  certification,  brand  inspectors  will, 
by  law,  collect  the  assessment.  As 
previously  noted,  if  the  certification 
form  does  not  accompany  the  cattle,  the 
brand  inspector  will  collect  the 
assessment  in  accordance  with  the  Act, 
the  Order,  and  the  Rules  and 
Regulations. 

Twenty-one  commenters  asserted  that 
if  out  of  State  cattle  arrive  without  the 
prepaid  document,  QSBCs  will  have 
increased  workload  due  to  processing 
the  double  assessments.  The 
Department  does  not  anticipate  a 
significant  increase  in  workload  or 
paperwork  burden  because  of  the 
anticipated  small  number  of  producers 
who  will  prepay  the  assessment.  If  cattle 
arrive  without  the  required  certification, 
the  cattle  will  be  assessed  in  accordance 
with  the  Act,  the  Order,  and  the  Rides 
and  Regulations. 


One  commenter  asserted  that  the 
proposal  would  divert  a  significant  ~ 
amount  of  funds  away  from  promotion 
into  record  and  paperwork  management. 
The  Department  does  not  expect  that 
there  will  be  a  significant  increase  in 
workload  or  paperwork  burden  because 
of  the  anticipated  small  number  of 
producers  who  will  prepay  the 
assessment. 

Additional  Changes.  We  are  making 
nonsubstantiative  changes  to 
§  1260.311(f)  for  the  purpose  of  clarity. 
In  addition,  the  Board  recommended 
that  the  chart  under  §  1260.311(c)  be 
corrected  and  updated  to  reflect  the 
current  collection  and  remittance 
procedures  in  States  where  brand 
inspectors  are  responsible  for  collecting 
and  remitting  assessment.  Based  upon 
our  review  of  the  Board's  comment,  we 
are  making  changes  to  the  chart  in  this 
rule  as  follows: 

Add  the  State  of  Nevada  and  change 
collecting  person  (CP)  to  brand 
inspector  (B)  in  Idaho  for  transactions 
which  occur  at  auction  markets  and 
slaughter/packer.  The  changes  reflect 
those  additions  and  changes  to  the  chart 
under  §  1260.311(c). 


States 

Sales 
ttirougti 
auction 
markets 

Sales  to  a 

slaughter/ 
packer 

Sales  to  a 
feedlot 

Sales  to  an 

order  twjyer/ 

dealer 

Country 
sales 

Nevada  

Idaho 

B 
B 

B 
B 

B 
B 

B 
B 

B 
B 

Pursuant  to  5  U.S.C.  553,  it  is  found 
and  determined  that  good  cause  exists 
for  not  postponing  the  effective  date  of 
this  rule  until  30  days  after  publication 
in  the  Federal  Register.  An  effective 
date  of  October  1,  2002.  will  allow 
producers  to  take  advantage  of  this 
action  in  time  for  fall  cattle  marketings. 
This  rule  permits  producers  who  retain 
ownership  of  cattle  that  are  shipped  to 
another  State  for  feeding  to  pay  the  $1 
checkoff  to  the  QSBC  located  in  the 
State  where  the  producer  resides  rather 
than  the  QSBC  in  the  State  in  which  the 
cattle  are  located  when  sold. 

List  of  Subjects  in  7  CFR  Part  1260 

Advertising,  Agricultural  research. 
Imports,  Marketing  agreements.  Meat 
and  meat  products.  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  1260  is  amended 
as  follows: 


PART  1260— BEEF  PROMOTION  AND 
RESEARCH 

1.  The  authority  citation  of  part  1260 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  2901-2911. 

2.  In  §  1260.311,  revise  paragraphs  (a) 
emd  (c)  and  add  paragraph  (f)  to  read  as 
follows: 

§  1 260.31 1    Collecting  persons  for 
purposes  of  collection  of  assessments. 


(a)  Except  as  provided  in  paragraphs 
(b),  (c),  and  (f)  of  this  section,  each 
person  making  payment  to  a  producer 
for  cattle  purchased  in  the  United  States 
shall  collect  from  the  producer  an 
assessment  at  the  rate  of  $l-per-head  of 
cattle  purchased  and  shall  be 
responsible  for  remitting  assessments  to 
the  QSBC  or  the  Board  as  provided  in 
§  1260.312.  The  collecting  person  shall 
collect  the  assessment  at  the  time  the 
collecting  person  makes  payment  or  any 
credit  to  the  producer's  account  for  the 
cattle  purchased.  The  person  paying  the 


producer  shall  give  the  producer  a 
receipt  indicating  payment  of  the 
assessment. 

***** 

(c)  In  the  States  listed  in  the  following 
chart  there  exists  a  requirement  that 
cattle  be  brand  inspected  by  State 
authorized  inspectors  prior  to  sale.  In 
addition,  when  cattle  are  sold  in  the 
sales  transactions  listed  below  in  those 
States,  these  State  authorized  inspectors 
are  authorized  to,  and  shall,  except  as 
provided  for  in  paragraph  (f)  of  this 
section,  collect  assessments  due  as  a 
result  of  the  sale  of  cattle.  In  those 
transactions  in  which  inspectors  are 
responsible  for  collecting  assessments, 
the  person  paying  the  producer  shall  not 
be  responsible  for  the  collection  and 
remittance  of  such  assessments.  The 
following  chart  identifies  the  party 
responsible  for  collecting  and  remitting 
assessments  in  these  States: 
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State 


Arizona 

Calrfomia 

Cotorado 

Idaho  

Montana  

Nebraska 

IMevada 

Oregon  

New  Mexico 

Utah 

Washington 
Wyoming  .... 


Sales 
through 
auction 
market 


CP 
CP 
CP 

B 

CP 
CP 

B 

CP 
CP 
CP 
CP 
CP 


Sales  to  a 

slaughter/ 

packer 


CP 

CP 

B 

B 

B 

CP 

B 

B-CP 

B-CP 

B-CP 

CP 

B 


Sales  toa 
feedtot 


CP 

B 

B 

B 

B 
B-CP 

B 

B 
B-CP 

B 

B 

B 


Sales  to 

an  order 

buyer/dealer 


B 
B-CP 

B 

B 

B 
B-CP 

B 

B 
B-CP 

B 
B-CP 

B 


Country 
sales  ^ 


B 
B 
B 
B 
B 

B<;p 

B 
B 
B-CP 
B 
B 
B 


Key: 

B — Brand  inspector  has  responsibility  to  collect  and  remit  assessments  due. 

CP— The  person  paying  the  producer  shall  be  the  collecting  person  and  has  responsibility  to  collect  and  remit  the  assessments  due. 

B-CP— Brand  inspector  has  responsibility  to  collect;  however,  when  there  has  not  been  a  physical  brand  inspection  the  person  paying  the  pro- 
ducer shall  be  the  collecting  person  and  has  the  responsibility  to  collect  and  remit  assessments  due.  ,■         ^      ^        ^   ^.^  i. 

1  For  the  purpose  of  this  subpart,  the  terni  "country  sales"  shall  include  any  sales  not  conducted  at  an  auction  or  livestock  market  and  whicn  ts 
■  not  a  sale  to  a  slaughter/packer,  feedlot,  or  order  buyer  or  dealer. 


{f)(l)  In  lieu  of  each  person  making  a 
payment  to  a  producer  for  cattle 
purchased  in  the  United  States, 
producers  are  provided  the  option  in 
accordance  vtith  this  paragraph  (f)  to 
remit  the  assessment  to  the  QSBC  in  the 
State  in  which  the  producer  resides.  A 
producer  who  transports,  prior  to  sale, 
cattle  of  that  producer's  own  production 
to  another  State,  may  elect  to  make  a 
directed  payment  of  the  $l-per-head 
assessment  in  advance  to  the  QSBC  in 
the  State  in  which  the  producer  resides, 
provided  that  the  producer  fulfills  the 
following  requirements: 

(i)  Transports  the  cattle  under 
retained  ownership  to  a  feedlot  or 
similar  location,  and  the  cattle  remain  at 
such  location,  prior  to  sale,  for  a  period 
not  less  than  30  days;  and 

(ii)  The  producer,  either  before  or  at 
the  time  of  transport,  signs  a 
Certification  of  Producer  Directed 
Payment  of  Cattle  Assessments  form 
indicating  that  the  assessment  has  been 
paid  in  advance,  and  remits  the 
assessment  to  the  appropriate  QSBC.  A 
copy  of  the  certification  form  indicating 
the  payment  of  the  assessment  shall  be 
sent  by  the  producer  with  the 
assessment  when  remitted  to  the  QSBC. 
The  producer  also  shall  send  a  copy  of 
the  certification  form  to  the  feedlot 
operator  at  the  time  the  cattle  are 
delivered.  A  copy  of  the  certification 
form  also  shall  be  given  to  the  purchaser 
of  the  cattle  by  the  feedlot  operator  at 
the  time  of  sale. 

(2)  The  certification  form  will  include 
the  following  information: 

(i)  Producer's  Name, 
(ii)  Producer's  social  security  nimiber  or 
Tax  I.D.  number. 


(iii)  Producer's  address  (street  address 
or  P.O.  Box,  city.  State,  and  zip  code). 

(iv)  Signature  of  Producer. 

(v)  Producer's  State  of  residence. 

(vi)  Number  of  cattle  shipped  to  out  of 
State  feedyard  imder  retained 
ownership. 

(vii)  Date  cattle  shipped. 

(viii)  State  where  cattle  will  be  on  feed. 

(ix)  Name  of  feedyard. 

(x)  Address  of  feedyard. 

(3)  Cattle  of  a  producer's  own 
production  shall  be  those  cattle  which 
meet  all  of  the  following  requirements: 

(i)  The  cattle  shall  be  offspring  of  a 
producer's  own  cow  herd; 

(ii)  The  cattle  shall  have  been 
continuously  and  exclusively  tmder  the 
producer's  ownership;  and 

(iii)  The  cattle  are  transported  to  a 
feedlot  with  such  producer 
continuously  owning  the  cattle  through 
the  entire  feeding  phase. 

(4)  For  those  cattle  for  which  the 
assessment  has  been  producer  directed 
and  paid  in  advance  pursuant  to 
paragraph  (f)(1)  of  this  section,  the 
purchaser  of  the  cattle  shall  not  be 
required  to  collect  and  remit  the 
assessment,  but  shall  maintain  on  file  a 
copy  of  the  Certification  of  Producer 
Directed  Payment  of  Cattle  Assessments 
form  completed  and  signed  by  the 
producer  who  originally  transported  the 
cattle  under  retained  ownership. 

(5)  For  those  cattle  for  which  the 
assessment  has  been  producer  directed 
and  paid  in  advance  pursuant  to 
paragraph  (f)(1)  of  this  section,  copies  of 
the  completed  Certification  of  Producer 
Directed  Payment  of  Cattle  Assessments 
form  shall  be  maintained  on  file  by  the 
producer,  the  QSBC  or  the  Board,  the 
feedlot  operator,  and  the  purchaser  of 
the  cattle  for  3  years. 


(6)  Producers  shall  not  receive  credit 
of  the  assessment  required  to  be  paid 
pursuant  to  paragraph  (f)(1)  of  this 
section  for  those  caUle  lost  because  of 
death. 

Dated:  September  26,  2002. 
A.|.  Yates. 

Administrator,  Agricultural  Marketing 
Service. 

IFR  Doc.  02-24968  Filed  9-27-02;  3:57  pml 
BUJNQ  CODE  3410-(a-P 

DEPARTMENT  OF  AGRICULTURE 
Food  Sataty  and  Inspectkxi  Sorvtco 

9  CFR  Parts  331  aiKl  381 
[Docket  No.  02-028F] 

Termination  of  Designation  of  the  State 
of  Mains  WW)  Respect  to  the 
Inspsction  of  Meat  and  Meat  Food 
Products  and  Poultry  and  Poultry  Food 
Products 

AGENCY:  Food  Safety  and  hispection 
Service,  USDA. 

ACTION:  Direct  final  rule  and  termination 
of  designation. 

summary:  This  direct  final  nde  amends 
the  Federal  meat  and  poultry  products 
inspection  regulations  by  terminating 
the  designation  of  the  State  of  Maine 
under  Tides  I,  II,  and  IV  of  the  Federal 
Meat  Inspection  Act  (FMIA)  and  under 
sections  1  through  4,  6  through  11,  and 
.12  through  22  of  the  Poultry  Products 
Inspection  Act  (PPIA). 
DATES:  This  direct  final  rule  will  be 
effective  November  1,  2002  unless  FSIS 
receives  written  adverse  comments 
within  the  scope  of  this  rulemaking  or 
written  notice  of  intent  to  submit 
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adverse  comments  within  the  scope  of 
this  rulemaking  on  or  before  October  23, 
2002.  If  FSIS  receives  adverse 
comments,  a  timely  withdrawal  will  be 
published  in  the  Federal  Register 
informing  the  public  that  the  rule  will 
not  take  effect. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
William  Leese.  202  418-8900, 
william.leese@fsis.usda.gov. 

SUPPLEMENTARY  INFORMATION: 
Background 

Section  301(c)  of  the  FMIA  (21  U.S.C. 
661(c))  and  section  5(c)  of  the  PPIA  (21 
U.S.C.  454(c))  authorize  the  Secretary  of 
Agriculture  (Secretary)  to  designate  a 
State  as  one  in  which  the  provisions  of 
Tides  I  and  IV  of  the  FMIA  and  sections 
1-4,  6-11.  and  12-22  of  the  PPIA  will 
apply  to  operations  and  transactions 
wholly  within  the  State  after  the 
Secretary  has  determined  that 
requirements  at  least  equal  to  those 
imposed  under  the  Acts  have  not  been 
developed  and  effectively  enforced  by 
the  State. 

At  different  times  in  the  past,  the 
Secretary  designated  the  State  of  Maine 
under  section  301(c)  of  the  FMIA  and 
section  5(c)  of  the  PPIA  as  a  State  in 
which  the  Federal  Government  is 
responsible  for  providing  meat  and 
poultry  products  inspection  at  eligible 
establishments  and  for  otherwise 
enforcing  the  applicable  provisions  of 
the  FMIA  and  the  PPIA  with  regard  to 
intrastate  activities  in  the  State.  These 
designations  were  undertaken  by  the 
Secretary  when  it  was  determined  that 
the  State  of  Maine  was  not  in  a  position 
to  enforce  requirements  that  are  at  least 
equal  to  the  requirements  of  FMIA  and 
PPIA  enforced  by  the  Federal 
Government. 

On  January  2, 1971,  the  Federal 
Government  assumed  the  responsibility 
of  administering  the  authorities 
provided  for  under  sections  11(b)  and 
(c)  of  the  PPIA  (21  U.S.C.  460(b)  and 
(c)).  On  May  12, 1980,  the  Federal 
Government  assumed  the  responsibility 
of  administering  the  authorities 
provided  for  imder  sections  202  and  203 
of  the  FMIA  (21  U.S.C.  642  and  643). 

The  Director  of  Agriculture  of  the 
State  of  Maine  has  advised  FSIS  that  on 
October  17,  2002,  the  State  of  Maine 
will  publish  regulations  declaring  that  it 
will  administer  a  State  meat  and  poultry 
products  inspection  program  diat 
includes  requirements  at  least  equal  to 
those  imposed  under  the  Federal  meat 
and  poultry  products  inspection 
program. 

Section  301(c)  of  the  FMIA  and 
section  5(c)  of  the  PPIA  provide  that 
whenever  the  Secretary  of  Agriculture 


determines  that  any  designated  State 
has  developed  and  will  enforce  State 
meat  and  poultry  products  inspection 
requirements  at  least  equal  to  those 
imposed  by  the  Federal  Govenunent 
under  die  FMIA  and  die  PPIA  with 
regard  to  intrastate  operations  and 
transactions,  the  Secretary  will 
terminate  the  designation  of  such  State. 
The  Secretary  has  determined  that  the 
State  of  Maine  has  developed,  and  will 
enforce,  such  a  State  meat  and  poultry 
products  inspection  program  in 
accordance  with  the  applicable 
provisions  of  the  FMIA  and  the  PPIA. 

Establishments  have  the  option  to 
apply  for  Federal  or  State  inspection. 
However,  product  produced  imder  State 
inspection  is  limited  to  distribution  in 
intrastate  commerce. 

Executive  Order  12866 

This  final  rule  is  issued  in 
conformance  with  Executive  Order 
12886  and  has  been  determined  not  to 
be  a  major  rule.  It  will  not  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more  and  will  not  adversely 
affect  the  economy  or  any  segment  of 
the  economy.  Because  this  final  rule  is 
not  a  significant  rule  under  Executive 
Order  12866,  it  has  not  undergone 
review  by  the  Office  of  Management  and 
Budget. 

Efifect  on  Small  Entities 

The  FSIS  Administrator  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities, 
as  defined  by  the  Regulatorv  Flexibility 
Act  (Pub.  L.  96-354;  6  U.S.C.  601).  As 
stated  above,  the  State  of  Maine  is 
assuming  a  responsibility,  previously 
limited  to  the  Federal  Government,  of 
administering  a  meat  and  poultry 
products  inspection  program  for 
intrastate  operations  and  transactions. 

Additional  Public  Notification 

FSIS  has  considered  the  potential 
civil  rights  impact  of  this  final  rule  on 
minorities,  women,  and  persons  with 
disabilities.  Public  involvement  in  all 
segments  of  rulemaking  and  policy 
development  is  important. 
Consequently,  in  an  effort  to  better 
ensure  that  minorities,  women,  and 
persons  with  disabilities  are  aware  of 
this  rulemaking,  FSIS  will  annoimce  it 
and  provide  copies  of  this  Federal 
Register  publication  in  the  FSIS 
Constituent  Update.  FSIS  provides  a 
weekly  Constituent  Update,  which  is 
communicated  via  Listserv,  a  bee  e-mail 
subscription  service.  In  addition,  the 
update  is  available  on-line  through  the 
FSIS  web  page  located  at  http:// 
www.fsis.usda.gov.  The  update  is  used 


to  provide  information  regarding  FSIS 
policies,  procedures,  regidations, 
Federal  Register  notices,  FSIS  public 
meetings,  recalls,  and  any  other  types  of 
information  that  could  affect  or  would 
be  of  interest  to  our  constituents/ 
stakeholders.  The  constituent  Listserv 
consists  of  industry,  trade,  and  farm 
groups,  consumer  interest  groups,  allied 
healdi  professionals,  scientific 
professionals,  and  other  individuals  that 
have  requested  to  be  included.  Through 
the  Listserv  and  web  page,  FSIS  is  able 
to  provide  information  to  a  much 
broader,  more  diverse  audience. 

For  more  information  contact  the 
Congressional  and  Public  Affairs  Office, 
at  (202)  720-9113.  To  be  added  to  the 
free  e-mail  subscription  service 
(Listserv)  go  to  the  "Constituent 
Update"  page  on  the  FSIS  web  site  at 
http://www.fsis.usda.gov/oa/update/ 
update.htm.  Click  on  the  "Subscribe  to 
the  Constituent  Update  Listserv"  link, 
then  fiU  out  and  submit  the  form. 

List  of  Subiects 

9  CFR  Part  331 

Meat  inspection. 
9  CFR  Part  381 

Poultry  and  poultry  products. 

Accordingly,  9  CFR  parts  331  and  381 
are  amended  as  follows: 

PART  331-{AMENDEO] 

1.  The  authority  citation  for  part  331 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  601-695;  7  CFR  2.17, 
2.55. 

§331,2    [AmendMf] 

2.  The  table  in  §  331.2  is  amended  by 
removing  "Maine"  from  the  "State" 
column  and  by  removing  the 
corresponding  date. 

§331.6    [Amended] 

3.  The  table  in  §  331.6  is  amended  by 
removing  "Maine"  from  the  "State" 
column  in  three  places  and  by  removing 
the  corresponding  dates. 

PART  381— [AMENDED] 

4.  The  authority  citation  for  part  381 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  138F:  7  U.S.C.  450:  21 
U.S.C.  451-470;  7  CFR  2.18.  2.53. 

§381.221    [Amended] 

5.  The  table  in  §  381.221  is  amended 
by  removing  "Maine"  from  the  "States" 
colimm  and  by  removing  the 
corresponding  date. 

§381.224    [Amended] 

6.  The  table  in  §  381.224  is  amended 
by  removing  "Maine"  from  the  "State" 
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colimin  in  three  places  and  by  removing 
the  corresponding  dates. 

Done  in  Washington,  DC  on  September  25. 
2002. 

Gany  L.  McKee, 
Administrator. 

[FR  Doc.  02-24979  Filed  10-1-02;  8:45  am) 
BILUNG  CODE  3410-OII-P 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  226 

[Regulation  Z;  Docket  No.  R-1130] 

Truth  in  Lending 

agency:  Board  of  Governors  of  the 

Federal  Reserve  System. 

ACTION:  Final  rule;  staff  commentary. 

SUMMARY:  The  Board  is  publishing  a 
final  rule  amending  the  staff 
commentary  that  interprets  the 
requirements  of  Regidation  Z  (Truth  in 
Lending).  The  Board  is  required  to 
adjust  aimually  the  dollar  amount  that 
triggers  requirements  for  certain 
mortgages  bearing  fees  above  a  certain 
amount.  The  Home  Ownership  and 
Equity  Protection  Act  of  1994  (HOEPA) 
sets  forth  ndes  for  homd-secured  loans 
in  which  the  total  points  and  fees 
payable  by  the  consumer  at  or  before 
loan  consummation  exceed  the  greater 
of  $400  or  8  percent  of  the  total  loan 
amount.  In  keeping  with  the  statute,  the 
Board  has  annually  adjusted  the  $400 
amount  based  on  the  annual  percentage 
change  reflected  in  the  Consumer  Price 
Index  that  is  in  effect  on  June  1.  The 
adjusted  dollar  amount  for  2003  is  $488. 
DATES:  Effective  January  1,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Minh-Duc  T.  Le,  Staff  Attorney. 
Division  of  Consumer  and  Community 
Affairs,  Board  of  Governors  of  the 
Federal  Reserve  System,  at  (202)  452- 
3667.  For  the  users  of 
Telecommunications  Device  for  the  Deaf 
("TDD")  only,  contact  (202)  263-4869. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Truth  in  Lending  Act  (TILA;  15 
U.S.C.  1601  -  1666J)  requires  creditors 
to  disclose  credit  terms  and  the  cost  of 
consumer  credit  as  an  annual 
percentage  rate.  The  act  requires 
additional  disclosures  for  loans  secured 
by  a  consumer'-s  home,  and  permits 
consmners  to  cancel  certain  transactions 
that  involve  their  principal  dwelling. 
TILA  is  implemented  by  the  Board's 
Regulation  Z  (12  CFR  part  226).  The 
Board's  official  staff  commentary  (12 
CFR  part  226  (Supp.  I))  interprets  the 
regulation,  and  provides  guidance  to 


creditors  in  applying  the  regulation  to 
specific  transactions. 

In  1995,  the  Board  published 
amendments  to  Regulation  Z 
implementing  HOEPA,  contained  in  the 
Riegle  Community  Development  and 
Regulatory  Improvement  Act  of  1994, 
Pub.  L.  103-325,  108  Stat.  2160  (60  FR 
15463).  These  amendments  are 
contained  in  §  226.32  and  226.34  of  the 
regulation  and  impose  substantive 
limitations  and  additional  disclosure 
requirements  on  certain  closed-end 
mortgage  loans  bearing  rates  or  fees 
above  a  certain  percentage  or  amount. 
As  enacted,  the  statute  requires 
creditors  to  comply  with  the  HOEPA 
ndes  if  the  total  points  and  fees  payable 
by  the  consumer  at  or  before  loan 
consummation  exceed  the  greater  of 
$400  or  8  percent  of  the  total  loan 
amount.  TTLA  and  Regulation  Z  provide 
that  the  $400  figure  shall  be  adjusted 
annually  on  January  1  by  the  aimual 
percentage  change  in  the  Consumer 
Price  Index  (CPI)  that  was  reported  on 
the  preceding  June  1.  (15  U.S.C. 
1602(aa)(3)  and  12  CFR  226.32(a)(l)(ii)). 
The  Board  adjusted  the  $400  amount  to 
$480  for  the  year  2002. 

The  Bureau  of  Labor  Statistics 
publishes  consumer-based  indices 
monthly,  but  does  not  "report"  a  CPI 
change  on  June  1 ;  adjustments  are 
reported  in  the  middle  of  each  month. 
The  Board  uses  the  CPI-U  index,  which 
is  based  on  all  urban  consumers  and 
represents  approximately  80  percent  of 
the  U.S.  population,  as  the  index  for 
adjusting  the  $400  dollar  figure.  The 
adjustment  to  the  CPI-U  index  reported 
by  the  Bureau  of  Labor  Statistics  on  May 
15,  2002,  was  the  CPI-U  index  "in 
effect"  on  June  1,  and  reflects  the 
percentage  increase  bom  April  2001  to 
April  2002.  The  adjustment  to  the  $400 
figure  below  reflects  a  1.64  percent 
increase  in  the  CPI-U  index  for  this 
period  and  is  rounded  to  whole  dollars 
for  ease  of  compliance. 

n.  Adfustment  and  Commentary 
Revision 

For  the  reasons  set  forth  in  the 
preamble,  for  purposes  of  determining 
whether  a  mortgage  transaction  is 
covered  by  12  CFR  226.32  (based  on  the 
total  points  and  fees  payable  by  the 
consumer  at  or  before  loan 
consummation),  a  loan  is  covered  if  the 
points  and  fees  exceed  the  greater  of 
$488  or  8  percent  of  the  total  loan 
amount,  effective  January  1,  2003. 
Comment  32(a)(l)(ii)-2.  which  lists  the 
adjustments  for  each  year,  is  amended 
to  reflect  the  dollar  adjustment  for  2003. 
Because  the  timing  and  method  of  the 
adjustment  is  set  by  statute,  the  Board 


finds  that  notice  and  public  comment 
on  the  change  are  unnecessary. 

m.  Regulatory  Flexibility  Analysis 

The  Board  certifies  that  this 
amendment  will  not  have  a  substantial 
effect  on  regulated  entities  because  the 
only  change  is  to  raise  the  threshold  for 
transactions  requiring  HOEPA 
disclosures. 

List  of  Subiects  in  12  CFR  Part  226 

Advertising,  Federal  Reserve  System, 
Mortgages,  Reporting  and  recordkeeping 
requirements.  Truth  in  lending. 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  amends  Regulation 
Z,  12  CFR  part  226,  as  set  forth  below: 

PART  226— TRUTH  IN  LfNDING 
(REGULATION  Z) 

1.  The  authority  citation  for  part  226 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  3806;  15  U.S.C.  1604 
and  1637(c)(5). 

2.  In  Supplement  I  to  part  226,  under 
§  226.32  Requirements  for  certain 
closed-end  home  mortgages,  under 
Paragraph  32(a)(l)(ii),  paragraph  2.viii  is 
added  as  follows: 

SUPPLEMENT  I  TO  PART  226— 
OrnOAL  STAFF  INTERPRETA'nGNS 

***** 

Sut)part  E— Special  Rules  for  Cartain 
Home  Mortgage  Transactlona 

***** 

§  226.32    Requirements  for  certain  closed- 
end  home  mortgages. 

32(a)  Coverage 

***** 

Paragraph  32(a)(l)(ii) 

***** 

2.  Annual  adjustment  of  $400  amount. 

***** 

viii.  For  2003,  $488,  reflecting  a  1.64 
percent  increase  in  the  CPI-U  from  Jime 
2001  to  June  2002,  rounded  to  the 
nearest  whole  dollar. 


By  order  of  the  Board  of  Governors  of 
the  Federal  Reserve  System,  acting 
through  the  Director  of  the  Division  of 
Consumer  and  Community  Affairs 
under  delegated  authority,  September 
26.  2002. 

Jennifer  J.  Johnson, 

Secretary  of  the  Board. 

(FR  Doc.  02-25037  Filed  10-1-02:  8:45  am) 

BiujNO  coot  saio-m-s 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  2000-SW-55-AD;  Amendment 
39-1 2898;  AD  2002-20-03] 

RIN  2120-AA64 

Airworthiness  Directives;  Eurocopter 
France  IModel  AS332C,  L,  LI,  and  L2; 
AS350B,  BA,  B1,  82,  B3,  and  D; 
AS355E,  F,  F1,  F2,  and  N;  AS-365N2; 
AS  365  N3;  SA330F,  G,  and  J;  SA- 
360C;  SA-365C,  C1,  and  C2;  SA.316B 
and  C;  and  SA.319B  Helicopters 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  for  the 
specified  Eurocopter  France  (ECF) 
model  helicopters  that  requires  a  one- 
time measurement  of  the  electrical 
resistance  between  the  ferry  fuel  tank 
(tank)  electrostatic  ground  connector 
and  the  tank  filler  neck  before  the  next 
refueling  of  an  installed  tank  or  before 
the  first  fueling  after  installing  a  tank.  If 
the  electrical  resistance  has  a  value 
more  than  1.5  milliohms,  this  AD 
prohibits  refueling  the  tank.  This 
amendment  is  prompted  by  reports  of 
an  inadequate  electrical  bond  between 
the  electrostatic  groimd  connector  and 
its  support  on  several  tank  installations. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  refueling  a  tank  that 
is  not  adequately  electrically  bonded, 
which  could  generate  an  electric  arc 
between  the  refueling  nozzle  and  the 
tank,  causing  an  explosion. 
DATES:  Effective  November  6,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Ed 
Cuevas,  Aviation  Safety  Engineer,  FAA, 
Rotorcrafl  Directorate,  Regulations 
Group,  Fort  Worth,  Texas  76193-0111, 
telephone  (817)  222-5355.  fax  (817) 
222-5961.  I  _ 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  14  CFR  part  39  to 
include  an  AD  for  ECF  Model  AS332C, 
L,  LI,  and  L2;  AS350B,  BA,  81,  32,  33, 
and  D;  AS355E,  F.  Fl,  F2,  and  N;  AS- 
365N2;  AS  365  N3;  SA350F,  G,  and  J; 
SA-360C;  SA-365C,  Cl,  and  C2; 
SA.3163  and  C;  and  SA.3193 
helicopters  was  published  in  the 
Federal  Register  on  May  16,  2002  (67 
FR  34880).  That  action  proposed  to 
require,  before  the  next  refueling  of  an 
installed  tank  or  before  the  first  fueling 
after  installing  a  tank,  a  one-time 
measurement  of  the  electrical  resistance 
between  the  tank  electrostatic  ground 
connector  and  the  tank  filler  neck  to 


determine  if  the  electrical  resistance  has 
a  value  more  than  1.5  milliohms.  If  the 
value  of  the  electrical  resistance  is  more 
than  1.5  milliohms,  the  proposal  would 
prohibit  refueling  the  tank. 

The  Direction  Generale  de  L' Aviation 
Civile  (DGAC).  the  airworthiness 
authority  for  France,  notified  the  FAA 
that  an  unsafe  condition  may  exist  on 
ECF  Model  AS332C.  L.  Ll.  and  L2; 
AS3503.  3A.  31,  32,  33.  and  D; 
AS355E.  F,  Fl.  F2.  and  N;  AS-365N2; 
AS  365  N3;  SA330F.  G,  and  J;  SA-360C; 
SA-365C.  Cl.  and  C2;  SA.3163  and  C; 
and  SA.3193  helicopters.  The  DGAC 
advises  of  the  absence  on  several  tanks 
of  an  electric  bond  between  the 
electrostatic  ground  connector  and  its 
support.  During  refueling  of  a  tank,  the 
inadequate  electrical  bonding  could 
generate  an  electric  arc  between  the 
refueling  nozzle  of  the  tanker  and  the 
tank  and  could  cause  the  tank  to 
explode. 

ECF  has  issued  Telex  No.  000112 
dated  June  6.  2000.  which  specifies  a 
one-time  measurement  of  the  electrical 
resistance  between  the  tank  electrostatic 
ground  connector  and  the  tank  filler 
neck  to  determine  if  the  value  is  more 
than  1.5  milliohms.  If  the  value  of  the 
electrical  resistance  of  the  electrical 
bonding  is  more  than  1.5  milliohms,  the 
service  telex  specifies  a  secondary 
procedure  for  measuring  the  electrical 
resistance.  If  the  value  of  the  electrical 
resistance  is  more  than  1.5  milliohms 
after  the  secondary  measurement,  the 
tank  is  unusable  and  the  telex  specifies 
a  repair.  The  DGAC  classified  this  telex 
as  mandatory  and  issued  AD  2000- 
302(A).  dated  July  12,  2000,  to  ensure 
the  continued  airworthiness  of  these 
helicopters  in  France. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposal  or  the  FAA's  determination  of 
the  cost  to  the  public.  The  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed. 

We  estimate  that  736  helicopters  of 
U.S.  registry  will  be  affected  by  this  AD. 
Measuring  the  electrical  resistance 
between  the  tank  electrostatic  ground 
connector  and  the  tank  filler  neck  will 
take  approximately  V2  work  hour  per 
helicopter  to  accomplish,  and  the 
average  labor  rate  is  $60  per  work  hour. 
Based  on  these  figures,  the  total  cost 
impact  of  this  AD  on  U.S.  operators  is 
estimated  to  be  $22,080  for  the  first 
refueling  of  all  installed  tanks. 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 


or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has    . 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  imder 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS     > 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13  .  [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

2002-20-03    Eurocopter  France: 

Amendment  39-12898.  Docket  No. 

2000-SW-55-AD. 
Applicability:  Model  AS332C,  L,  Ll,  and 
L2;  AS350B,  BA,  Bl,  82,  B3,  and  D;  AS355E, 
F,  Fl,  F2,  and  N;  AS-365N2;  AS  365  N3; 
SA330F,  G,  and  J:  SA-360C;  SA-365C,  Cl, 
and  C2  helicopters  with  a  metal  ferry  fiiel 
tank  (tank),  part  number  (P/N)  330A 
871310.00,  .01,  .02,  .03,  or  .04.  installed;  and 
Model  SA.316B  and  C;  and  SA.319B 
helicopters  with  a  tank,  P/N  3160S  7375020, 
or  3160S  7375020-1,  installed,  certificated  in 
any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
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accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 


Compliance:  Required  before  the  next 
refueling  of  an  installed  tank  or  before  the 
first  fueling  after  installing  a  tank,  unless 
accomplished  previously. 

To  prevent  refueling  a  tank  that  is  not 
adequately  electrically  bonded,  which  could 
generate  an  electric  arc  between  the  refueling 
nozzle  and  the  tank,  causing  a  fuel  tank 
explosion,  accomplish  the  following: 


(a)  Measure  the  electrical  resistance 
between  the  tank  electrostatic  ground 
connector  (item  C)  and  the  tank  filler  neck 
(item  G)  as  shown  in  Figure  1  of  this  AD.  If 
the  value  of  the  electrical  resistance  is  more 
than  1.5  milliohms,  refueling  the  tank  is 
prohibited.  See  Figure  1  as  follows: 


; 


FIGURE  1      FERRY  FUEL  TANK 


Note  2:  Eurocopter  Telex  No.  000112  dated 
)une  6,  2000,  pertains  to  the  subject  of  this 
AD. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Regulations 
Group,  Rotorcraft  Directorate,  FAA. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager.  Regulations  Group. 

Note  3:  InfonAation  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Regulations  Group. 

(c)  Special  flight  permits  will  not  be 
issued. 

(d)  This  amendment  becomes  effective  on 
November  6,  2002. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  Direction  Generale  De  L' Aviation  Civile 
(France)  AD  2000-302(A),  dated  July  12. 
2000. 


Issued  in  Fort  Worth,  Texas,  on  September 
19,  2002. 
Enc  D.  Bries, 

Acting  Manager,  Rotorcraft  Directorate, 
Aircraft  Certification  Senrice. 
[FR  Doc.  02-24988  Filed  10-1-02:  8:45  am] 
BHXJNQ  CODE  4aia-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Doclcet  No.  2001-SW-41-AD;  Amendment 
3»-12895;  AD  2002-2(M)1 

RIN2120-AA64 

Airworthiness  Directives;  Model  HH- 
1K,  TH-1F,  TH-1L,  UH-1A,  UH-1B, 
UH-1E,  UH-1F,  UH-1H,  UH-1L,  and 
UH-1P;  and  Southwest  Florida 
Aviation  Model  SW204,  SW204HP, 
SW205.  and  SW205A-1  Helicopters. 
Manufactured  by  Bell  Helicopter 
Textron,  inc.  for  the  Armed  Forces  of 
the  United  States 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

action;  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  for  the 
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specified  military  surplus  helicopters 
that  requires  updating  the  product 
identification,  extending  the  application 
of  the  AD  to  other  models,  continuing 
the  existing  retirement  time  for  certain 
main  rotor  tension-torsion  (TT)  straps, 
and  adding  the  TT  strap  part  numbers 
to  the  applicability.  This  amendment  is 
prompted  by  the  need  to  expand  the 
applicability  to  additional  military 
surplus  helicopters  and  to  add  two  part 
numbers  to  the  applicability.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  failure  of  a  TT 
strap,  loss  of  a  main  rotor  blade,  and 
subsequent  loss  of  control  of  the 
helicopter. 

DATES:  Effective  November  6.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Kohner,  Aviation  Safety 
Engineer,  FAA,  Rotorcraft  Directorate, 
Rotorcraft  Certification  Office.  Fort 
Worth.  Texas  76193-0170.  telephone 
(817)  222-5447.  fax  (817)  222-5783. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  14  CFR  part  39  to 
include  an  AD  for  Model  HH-lK.  TH- 
IF.  TH-IL,  UH-lA,  UH-lB,  UH-lE. 
UH-IF,  UH-lH,  UH-IL.  and  UH-lP; 
and  Southwest  Florida  Aviation  Model 
SW204.  SW204HP,  SW205.  and 
SW205A-1  helicopters  was  published 
in  the  Federal  Re^ster  on  April  10, 
2002  (67  FR  17305).  That  action 
proposed  updating  the  product 
identification,  extending  the  application 
of  the  AD  to  other  models,  continuing 
the  existing  retirement  time  for  certain 
TT  straps,  and  adding  the  TT  strap  part 
numbers  to  the  applicability  for  the 
specified  military  surplus  helicopters. 

Interested  persons  nave  been  arforded 
an  opportiinity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  states  that  Model 
AH-1  series  helicopter  should  be  added 
to  the  applicability  section  of  the  AD, 
because  Model  AH-1  series  helicopters 
are  currently  being  operated  in 
experimental  and  restricted  categories, 
and  have  identical  TT  straps  as  the  HH- 
lK  and  UH-lL  helicopter  that  are 
included  in  the  applicability  of  the  AD. 
The  commenter  aJso  states  that  the  FAA 
should  evaluate  TT  strap,  part  number 
204-310-101-101,  because  "this  current 
production  TT  strap  is  life-limited 
*   *   *  to  1,200  hours  of  operation  or  a 
calendar  time  of  two  years"  when 
installed  on  standard  category  type 
certificated  Bell  products. 

The  FAA  concurs,  however  the  intent 
of  AD'S,  Docket  Numbers  2001-SW-41- 
AD  and  2001-SW-42-AD.  was  to 
update  the  model  applicability  and  type 
certificate  holders  of  AD  80-17-09  for 


the  Model  UH-1  military  surplus 
helicopters.  If  we  were  to  add  the 
additional  helicopter  models  or  part 
numbers  as  proposed  by  the  commenter, 
we  would  need  to  issue  a  Supplemental 
Notice  of  Proposed  Rulemaking.  To 
avoid  further  delay  in  the  effectivity  of 
the  published  proposals,  we  are  issuing 
this  final  rule  as  proposed.  The 
comments  suggesting  an  expansion  of 
these  AD  provisions  to  additional  model 
helicopters  and  TT  strap  part  niunbers 
will  be  further  evaluated  and  may  be 
incorporated  into  a  subsequent  AD. 

After  careful  review  of  tne  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Tne  FAA  estimates  that  75  helicopters 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  8 
work  hours  per  helicopter  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Required  parts  will  cost  approximately 
$10,484  per  helicopter.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$822,300. 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under  ~ 
Executive  Order  13132. 

For  the  reasons  discussed  above,  1 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  nimiber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  irom  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

2002-20-01    Arrow  Falcon  Exporters.  Inc. 
(previously  Utah  State  University);  Firefly 
Aviation  Helicopter  Services  (previously 
Erickson  Air-Crane  Co.);  Garlick 
Helicopters,  Inc.;  Global  Helicopter 
Technology,  Inc.;  Hagglund  Helicopters, 
LLC  (previously  Western  International 
Aviation,  Inc.);  Hawkins  and  Powers 
Aviation,  Inc.;  International  Helicopters, 
Inc.;  Robinson  Air  Crane,  Inc.;  Smith 
Helicopters;  Southern  Helicopter.  Inc.; 
Southwest  Florida  Aviation;  Tamarack 
Helicopters,  Inc.  (previously  Ranger 
Helicopter  Services,  Inc.);  IJ.S.  Helicopter, 
Inc.;  and  Williams  Helicopter  Corporation 
(previously  Scott  Paper  Co.):  Amendment 
39-12895.  Docket  No.  2001-SW-^l-AD. 
Applicabilitv:  Model  HH-lK.  TH-lF.  TH- 
IL,  UH-IA,  UH-IB.  UH-lE.  UH-lF.  UH-lH. 
UH-lL.  and  UH-lP;  and  Southwest  Florida 
Aviation  Model  SW204.  SW204HP,  SW205. 
and  SW205A-1  helicopters,  manufactured  by 
Bell  Helicopter  Textron.  Inc.  (BHTl)  for  the 
Armed  Forces  of  the  United  States,  with 
main  rotor  tension-torsion  (TT)  strap,  part 
number (P/N) 204-012-122-1.  204-012-122- 
5.  2601399,  or  2606650.  installed,  certificated 
in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modiRcation.  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  before  further  flight, 
unless  accomplished  previously. 

To  prevent  failure  of  a  TT  strap,  loss  of  a 
main  rotor  blade,  and  subsequent  loss  of 
control  of  the  helicopter,  accomplish  the 
following: 

(a)  Remove  and  replace  any  TT  strap  with 
1,200  hours  time-in-service  (TIS)  or  24 
months  since  the  initial  installation, 
whichever  occurs  first. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Rotorcraft 
Certification  Office,  Rotorcraft  Directorate, 
FAA.  Operators  shall  submit  their  requests 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
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then  send  it  to  the  Manager,  Rotorcraft 
Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  ft'om  the  Rotorcraft  Certification 
Office. 

(c)  Special  flight  permits  will  not  be 
issued. 

(d)  This  amendment  becomes  effective  on 
November  6,  2002. 

Issued  in  Fort  Worth,  Texas,  on  September 
18,  2002. 
Eric  Bries, 

Acting  Manager,  Rotorcraft  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc.  02-24993  Filed  10-1-02;  8:45  am) 
BIUJNO  COW  4010-13-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  101 
[Docket  No.  01 0-031 3] 

Food  Labeling:  Health  Claims;  Solut>le 
Dietary  Fiber  From  Certain  Foods  and 
Coronary  Heart  Disease 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Interim  final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
regulation  authorizing  a  health  claim  on 
the  relationship  between  beta-glucan 
soluble  fiber  from  whole  oat  sources  and 
reduced  risk  of  coronary  heart  disease 
(CHD).  The  amendment  adds  as  an 
additional  eligible  source  of  whole  oat 
beta-glucan  soluble  fiber,  the  soluble 
Section  of  alpha-amylase  hydrolyzed 
oat  bran  or  whole  oat  flour  with  a  beta- 
glucan  soluble  fiber  content  of  up  to  10 
percent  on  a  dry  weight  basis  (dwb)  and 
not  less  than  that  of  the  starting  material 
(dwb).  We  (FDA)  are  taking  this  action 
in  response  to  a  petition  jointly  filed  by 
the  Quaker  Oats  Co.  and  Rhodia,  Inc. 
(the  petitioners).  We  concluded 
previously  that  there  was  significant 
scientific  agreement  that  a  relationship 
exists  between  the  beta-glucan  soluble 
fiber  of  certain  whole  oat  sources  and 
the  reduction  of  risk  of  CHD  by  lowering 
blood  cholesterol  levels.  We  now  have 
concluded,  based  on  the  publicly 
available  scientific  evidence  that,  in 
addition  to  rolled  oats,  oat  bran,  and 
whole  oat  flour,  the  soluble  fraction  of 
alpha-amylase  hydrolyzed  oat  bran  or 
whole  oat  floiur  with  a  beta-glucan 
content  up  to  10  percent  (dwb)  and  not 
less  than  that  of  die  starting  material 
(dwb)  is  an  appropriate  source  of  beta- 


glucan  soluble  fiber  for  the  health  claim. 
Therefore,  we  are  amending  the 
regulation  that  authorizes  a  health  claim 
on  the  relationship  between  soluble 
fiber  from  whole  oats  and  reduced  risk 
of  CHD  to  include  this  additional  source 
of  beta-glucan  soluble  fiber. 
DATES:  This  interim  final  rule  is 
efi^BCtive  October  2,  2002.  Submit 
written  or  electronic  comments  by 
December  16,  2002. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Submit 
electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  E.  Hoadley,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
830),  Food  and  Drug  Administration. 
5100  Paint  Branch  Pkwy.,  College  Park, 
MD,  20740^3835,  301-436-1450. 
SUPPI.EMENTARY  INFORMATION: 

I.  Background 

A.  The  Nutrition  Labeling  and 
Education  Act  of  1990 

The  Nutrition  Labeling  and  Education 
Act  of  1990  (the  1990  amendments) 
(Public  Law  101-535)  amended  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  in  a  number  of  important  ways, 
including  confirming  FDA's  authority  to 
regulate  health  claims  on  food  labels 
and  in  food  labeling. 

We  issued  several  new  regulations  in 
1993  that  implemented  the  health  claim 
provisions  of  the  1990  amendments. 
Among  these  were  §  101.14  (21  CFR 
101.14)  (58  FR  2478,  January  6,  1993), 
which  set  out  the  rules  for  the 
authorization  and  use  of  health  claims, 
and  §  101.70  (21  CFR  101.70)  (58  FR 
2478,  January  6, 1993),  which 
established  a  process  for  petitioning  the 
agency  to  authorize  health  claims  about 
a  substance-disease  relationship  and  set 
out  the  types  of  information  that  any 
such  petition  must  include.  Each  of 
these  regulations  became  effective  on 

May  8.  1993. 

In  addition,  we  conducted  extensive 
reviews  of  the  evidence  on  the  10 
substance-disease  relationships  listed  in 
the  1990  amendments,  including  dietary 
fiber  and  reduced  risk  of  cardiovascular 
disease  (CVD).  As  a  result  of  oiu-  review, 
we  have  authorized  claims  that  relate  to 
8  of  these  10  relationships. 

B.  1990  to  1993  Dietary  Fiber  and 
Cardiovascular  Disease  Health  Claim 
Evaluation 

During  1990  to  1993,  we  conducted 
an  extensive  review  of  the  relationship 
between  dietary  fiber  and  CVD.  We 


examined  the  then  current  state  of 
scientific  opinion  regarding  the  role  of 
total  dietary  fiber  in  general,  without 
focusing  on  any  particular  dietary  fiber. 
Although  we  denied  the  use  of  a  health 
claim  relating  total  dietary  fiber  to 
reduced  risk  of  CVD  (58  FR  2552. 
January  6. 1993),  we  authorized  a  health 
claim  relating  fhiits.  vegetables,  and 
grain  products  that  contain  dietary  fiber, 
particularly  soluble  dietary  fiber,  to 
reduced  risk  of  CHD.  one  of  the  more 
common  serious  forms  of  CVD  (58  FR 
2552.  January  6, 1993). 

We  concluded  that,  based  on  the 
totality  of  publicly  available  scientific 
evidence,  there  was  significant  scientific 
agreement  that  the  evidence  supported 
an  association  between  diets  low  in 
saturated  fat  and  cholesterol  and  high  in 
fruits,  vegetables,  and  grain  products 
(i.e.,  foods  that  are  low  in  saturated  fat 
and  cholesterol  and  that  are  good 
sources  of  dietary  fiber)  and  reduced 
risk  of  coronary  heart  disease  (58  FR 
2552  at  2572).  We  therefore  authorized 
a  health  claim  in  part  101  (21  CFR  part 
101)  in  §  101.77  on  the  association 
between  diets  low  in  saturated  fat  and 
cholesterol  and  high  in  vegetables,  fruit, 
and  grain  products  that  contain  soluble 
fiber  and  a  reduced  risk  of  CHD. 

In  the  1993  dietary  fiber  and  CVD 
final  rule,  in  response  to  a  comment 
regarding  the  apparent 
hypocholesterolemic  properties  of 
specific  food  fibers,  e.g.,  oat  bran,  we 
agreed  that  the  effectiveness  of  naturally 
occurring  fibers  in  foods  may  be 
documented  for  specific  food  products 
(e.g.,  oat  bran  meeting  specified 
parameters)  (58  FR  2552  at  2567).  We 
further  stated  that  if  a  manufacturer 
could  dociunent,  through  appropriate 
studies,  that  dietary  consumption  of  the 
soluble  fiber  in  its  particular  food  has 
the  effect  of  lowering  low  density 
lipoprotein  (LDL)-cholesterol,  and  has 
no  adverse  effects  on  other  heart  disease 
risk  factors  (e.g.,  high  density 
lipoprotein  (HDL)-cholesterol),  it  should 
petition  for  a  health  claim  for  its 
particular  product  (58  FR  2552  at  2567). 

C.  1997  Soluble  Fiber  From  Whole  Oats 
and  Coronary  Heart  Disease  Health 
Claim 

We  subsequently  received  a  petition 
for,  and  authorized,  a  health  claim  on 
the  relationship  between  soluble  fiber 
from  whole  oats  and  reduced  risk  of 
CHD  (the  soluble  fiber  from  whole  oats 
final  rule)  (62  FR  3584,  January  23, 
1997:  modified  at  62  FR  15343,  March 
31, 1997).  We  initially  proposed  to 
authorize  a  health  claim  on  the 
association  between  oat  bran  and 
oatmeal  and  reduced  risk  of  CHD  (the 
oats  proposed  rule)  (61  FR  296.  January 
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4, 1996).  However,  we  concluded  in  the 
final  rule  that  the  tjrpe  of  soluble  fiber 
found  in  whole  oats,  i.e.,  beta-glucan 
soluble  fiber,  is  the  component 
primarily  responsible  for  the 
hypocholesterolemic  effects  associated 
wtth  consumption  of  whole  oat  foods  as 
part  of  a  diet  that  is  low  in  satiu-ated  fat 
and  cholesterol  (62  FR  3584  at  3585). 
We  reached  this  conclusion  based  on 
evidence  that  there  is  a  dose  response 
between  the  level  of  beta-glucan  soluble 
fiber  from  whole  oats  and  the  level  of 
reduction  in  blood  total-  and  LDL- 
cholesterol,  and  that  intakes  of  beta- 
glucan  soluble  fiber  at  or  above  3  gram 
(g)  per  day  were  more  effective  in 
lowering  serum  lipids  than  lower  intake 
levels  (62  FR  3584  at  3585).  As  such,  we 
concluded  that,  rather  than  oat  bran  and 
rolled  oats,  the  appropriate  substance 
for  the  subject  of  the  authorized  claim 
is  beta-glucan  soluble  fiber  from  whole 
oats.  We  further  determined  that  the 
relationship  is  scientifically  valid  in 
that  there  is  significant  scientific 
agreement,  based  on  the  totality  of 
publicly  available  evidence,  that  beta- 
glucan  soluble  fiber  from  whole  oats,  as 
part  of  a  diet  low  in  saturated  fat  and 
cholesterol,  may  reduce  the  risk  of  CHD 
(62  FR  3584  at  3598). 

Several  comments  to  the  oats 
proposed  rule  suggested  that  products 
containing  whole  oat  flour  made  from 
100  percent  oat  groats  also  should  be 
eligible  to  bear  the  health  claim  (62  FR 
3584  at  3585).  The  reasons  given 
included:  (1)  Whole  oat  flour  contains 
beta-glucan  soluble  fiber  as  does  oat 
bran  and  rolled  oats;  (2)  whole  oat  flour 
-is  derived  from  the  same  starting 
material  as  rolled  oats  (i.e.,  whole  oat 
groats)  and,  other  than  the  smaller 
particle  size  of  whole  oat  flour,  whole 
oat  flour  possesses  a  chemical  and 
physical  composition  virtually  identical 
to  that  of  rolled  oats;  (3)  intestinal 
content  viscosity  data  from  rodent 
studies  demonstrate  that  whole  oat  flour 
beta-glucan  soluble  fiber  retains 
viscosity  similar  to  that  of  the  beta- 
glucan  soluble  fiber  from  oat  bran  and 
rolled  oats  during  processing  and 
digestion;  and  (4)  data  from  one  human 
clinical  study  and  several  experimental 
animal  studies  demonstrate  that  whole 
oat  flour  has  similar  effects  on  blood 
cholesterol  levels  as  oat  bran  and  rolled 
oats  (62  FR  3584  at  3585). 

We  were  persuaded  that  the  clinical 
data  showing  the  positive  effects  of 
consuming  whole  oat  flour  foods  on 
blood  cholesterol,  and  comments 
showing  compositional  similarities 
between  whole  oat  flour  and  rolled  oats, 
provided  sufficient  evidence  for  us  to 
conclude  that  whole  oat  flour  has  the 
same  effects  relative  to  reduced  risk  of 


CHD  as  do  oat  bran  and  rolled  oats  (62 
FR  3584  at  3586).  Further,  this 
conclusion  was  corroborated  by 
evidence  bora  the  rodent  intestinal 
contents  studies.  These  studies 
demonstrate  that  the  beta-glucan  soluble 
fiber  fit)m  whole  oat  flour  retains  the 
same  level  of  viscosity  in  the  rodent 
digestive  tract  as  does  that  from  rolled 
oats  (62  FR  3584  at  3586).  The  whole 
oats  final  rule  concluded  that  beta- 
glucan  soluble  fiber  was  the  appropriate 
substance  for  the  subject  of  the  health 
claim,  and  that  the  three  eligible  sources 
of  this  substance  were  oat  bran,  rolled 
oats,  and  whole  oat  floiur. 

D.  1998  Amendment  to  Broaden  the 
Claim  to  "Soluble  Fiber  From  Certain 
Foods  and  CHD" 

In  the  soluble  fiber  bora  whole  oats 
final  rule,  we  acknowledged  the 
likelihood  that  consumption  of  other 
sources  of  beta-glucan  soluble  fiber,  as 
well  as  other  sources  and  types  of 
soluble  fibers,  will  affect  blood  lipid 
levels,  and  thus,  the  risk  of  heart  disease 
(62  FR  3584  at  3587).  At  that  time,  FDA 
considered  structuring  the  final  rule  as 
an  umbrella  regulation  authorizing  the 
use  of  a  claim  for  "soluble  fiber  from 
certain  foods"  and  risk  of  CHD.  Such 
action  would  have  allowed  flexibility  in 
expanding  the  claim  to  other  specific 
food  sources  of  soluble  fiber  when 
consmnption  of  those  foods  has  been 
demonstrated  to  help  reduce  the  risk  of 
heart  disease.  However,  the  agency 
concluded  that  it  was  premature  to  do 
so  inasmuch  as  FDA  had  not  reviewed 
the  totality  of  evidence  on  other, 
nonwhole  oat  soiuties  of  soluble  fiber 
(62  FR  3584  at  3588).  In  1998,  FDA 
aimounced  that,  in  response  to  a  health 
claim  petition  and  on  the  totality  of  the 
available  scientific  evidence,  it  had 
concluded  that  soluble  fiber  from 
psyllium  seed  husk,  similar  to  beta- 
glucan  soluble  fiber  &t3m  whole  oats, 
may  reduce  the  risk  of  CHD  by  lowering 
blood  cholesterol  levels  (63  FR  8103, 
February  18, 1998).  In  that  action,  FDA 
broadened  §  101.81  to  include  soluble 
fiber  from  psyllium  seed  husk,  and  also 
modified  the  heading  in  §  101.81  from, 
"*  *  *  Soluble  fiber  &t)m  whole  oats 
and  risk  of  coronary  heart  disease"  to 
"*  *  *  Soluble  fiber  from  certain  foods 
and  risk  of  coronary  heart  disease 
(CHD)." 

n.  Petition  To  Amend  §  101.81  by 
Adding  an  Additional  Eligible  Source  of 
Beta-Glucan  Soluble  Fiber  From  Whole 
Oats 

A.  Background 

The  Quaker  Oats  Co.  and  Rhodia,  Inc. 
(the  petitioners),  jointly  submitted  a 


health  claim  petition  to  FDA  on  April 
21,  2001,  under  section  403(r)(4)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  343(r)(4)).  The 
petition  requested  that  the  agency 
amend  the  "Soluble  fiber  from  certain 
foods  and  coronary  heart  disease  health 
claim"  at  §  101.81  to  include  a  fourth 
source  of  beta-glucan  soluble  fiber 
eligible  for  the  claim.  The  petitioners 
requested  that  this  amendment  be  made 
.<*  *  *  with  specific  reference  to  the 
Quaker-Rhodia  group  Oatrim,  known  as 
Oatrim  (BETATRIM)."  The  petition 
notes  that  "[n]ot  all  Oatrims  have  been 
tested  for  cholesterol-lowering  efficacy; 
hence  we  are  limiting  our  petition  to  the 
subgroup  Oatrim  (BETATRIM),  Oatrims 
with  demonstrated  cholesterol-lowering 
efficacy"  (Ref.  1).  FDA  filed  the  petition 
for  comprehensive  review  in  accordance 
with  section  403(r)(4)  of  the  act  on  July 
20,  2001  (Ref.  2). 

The  petitioners'  description  of  the 
substance  that  is  the  subject  of  the 
health  claim  is  broader  than  what  the 
available  evidence  supports.  We  have 
determined  that  the  evidence  supports 
specifying  the  substance  that  is  the 
subject  of  the  claim  as  the  beta-glucan- 
containing  soluble  fraction  of  alpha- 
amylase  hydrolyzed  oat  bran  or  whole 
oat  flour  with  a  beta-glucan  soluble  fiber 
content  up  to  10  percent  (dwb)  and  not 
less  than  that  of  die  starting  material 
(dwb),  also  known  as  oatrim  (Ref.  3). 
This  oatrim  substance  is  produced  by 
the  methods  described  by  Inglett  and 
Newman,  1994  (Ref.  3).  In  brief,  the 
manufacturing  method  consists  of  first 
preparing  a  10  to  40  percent  slurry  of  a 
milled  oat  product  (specifically,  oat 
bran  or  whole  oat  flour)  in  water 
containing  25  to  50  parts  per  million 
calcium  to  stabilize  the  subsequently 
added  alpha-amylase  enzyme,  and  with 
a  pH  adjusted  between  5.5  and  7.5. 
Then  the  starch  of  the  oat  product  is 
liquefied  by  adding  a  thermostable 
alpha-amylase  enzyme  and  processing 
at  a  temperature  (70  to  100  °C)  and  time 
(10  to  60  minutes)  determined  by  the 
desired  product  properties.  After 
completion  of  the  enzymatic  hydrolysis 
of  the  starch,  the  enzyme  is  inactivated 
and  the  water-soluble  fraction 
consisting  of  soluble  oat  fiber  and 
maltooligosaccharides  is  separated  from 
the  water-insoluble  residue  by 
centrifugation  (Ref.  3).  For  brevity,  we 
will  refer  to  this  substance  as  oatrim, 
which  is  the  substance  that  is  the 
subject  of  the  claim  in  this  interim  final 
rule.  Oatrim  was  developed  by  George 
Inglett,  Agricultiue  Research  Service, 
U.S.  Department  of  Agriculture  (USDA) 
(Ref.  3). 

The  petition  describes  the  substance 
that  is  the  subject  of  the  health  claim  to 
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be  "oatrim  (BETATRIM),"  a  source  of 
"oat  beta-glucan  soluble  fiber  and  oat 
starch  obtained  by  enzymatic  and/ or 
acid-base  hydrolysis  of  whole  oat  flour 
or  oat  bran."  Thus,  the  substance  as 
described  by  the  petition  includes,  in 
addition  to  solubilized  beta-glucan- 
containing  oat  products  produced  by  the 
enzjnmatic  hydrolysis  method, 
solubilized  beta-glucan-containing  oat 
products  produced  by  an  acid-base 
chemical  hydrolysis  method.  In 
addition,  BETATRIM  is  the  petitioners' 
brand-name  for  a  group  of  beta-glucan- 
contaiiung  food  ingredients.  The 
petitioners  have  noted  that  the  products 
they  include  under  their  brand-name  are 
"oatrims"  processed  by  either  alpha- 
amylase  enzymes  or  by  acid/base 
hydrolysis,  and  having  a  beta-glucan 
soluble  fiber  content  ranging  between  4 
and  25  percent.  However,  as  discussed 
later  in  this  preamble,  we  are  limiting 
the  substance  that  is  the  subject  of  the 
health  claim  to  the  soluble  fraction  of 
alpha-amylase  hydrolyzed  oat  bran  or 
whole  oat  flour  with  a  beta-glucan 
soluble  fiber  content  of  up  to  10  percent 
(dwb)  and  not  less  than  that  of  the 
starting  material  (dwb). 

B.  Review  of  Preliminary  Requirements 
for  a  Health  Claim 

1.  The  Substance  Is  Associated  With  a 
Disease  for  Which  the  U.S.  Population 
Is  at  Risk 

CHD  continues  to  be  a  disease  that 
has  a  large  impact  on  mortality  and 
morbidity  in  the  general  adult  U.S. 
population.  As  explained  in  the  existing 
beta-glucan  soluble  fiber  frtim  whole 
oats  health  claim  (§  101.81),  FDA 
recognizes  the  CHD  risk  reduction 
benefit  residting  from  effects  on  blood 
total  and  LDL-cholesterol  associated 
with  certain  foods  that  are  sources  of 
soluble  dietary  fiber.  While  age-adjusted 
CHD  mortality  rates  in  the  United  States 
had  been  steadily  decreasing  since 
approximately  1960,  recent  evidence 
has  suggested  that  the  decline  in  CHD 
mortality  has  slowed  (Ref.  4).  CVD 
accounts  for  more  than  900,000  U.S. 
deaths  annually  and  has  been 
recognized  as  the  dominant  cause  of 
death  in  the  United  States  for  at  least 
the  last  50  years  (Ref.  4).  Based  on  these 
facts,  FDA  concludes  that,  as  required  in 
§  101.14(b)(1),  CHD  is  a  disease  for 
which  the  U.S.  population  is  at  risk. 

2.  The  Substance  Is  a  Food 

Oatrim  is  to  be  consumed  at  "other 
than  decreased  dietary  levels,"  and 
contributes  nutritive  value  when  used  at 
a  level  providing  at  least  0.75  g  beta- 
glucan  soluble  fiber  per  serving,  in  a 
variety  of  food  products.  The  term 


"nutritive  value"  is  defined  in 
§  101.14(a)(3)  as  "value  in  sustaining 
himian  existence  by  such  processes  as 
promoting  growth,  replacing  loss  of 
essential  nutrients,  or  providing 
energy."  The  petitioners  provided  three 
examples  of  food  categories  (bars, 
beverages  and  beverage  mixes)  in  which 
oatrim  could  be  used  as  an  ingredient  at 
a  level  providing  0.75  g  beta-gludan 
soluble  fiber  per  serving,  the  level 
necessary  to  justify  the  claim  (Ref.  1, 
Table  3:  Some  Uses  of  Oatrim 
(BETATRIM)).  At  this  level,  oatrim 
provides  nutritive  value  because  it 
provides  a  consequential  source  of 
calories  and  soluble  fiber.  Therefore,  the 
preliminary  requirement  of 
§  101.14(b)(3)(i)  is  satisfied. 

3.  The  Substance  Is  Safe  and  Lawful 

The  petition  states  that  oatrim  has 
been  used  as  a  food  ingredient  in  a 
variety  of  food  products.  The  petition 
also  notes  that  oatrim-containing  foods 
including  cereals,  frozen  foods,  dairy 
products,  beverages,  baked  products, 
mixes,  and  meat  and  potUtry  products 
have  been  consumed  by  the  public  for 
a  number  of  years.  The  agency  therefore 
is  satisfied  that  the  substance  is  a  food, 
food  ingredient,  or  a  component  of  a 
food  ingredient. 

The  petitioners  assert  that  the  basis 
for  safe  and  lawful  use  of  oatrim  in  food 
as  a  food  ingredient,  at  levels  necessary 
to  justify  the  health  claim,  is  that  such 
food  use  of  oatrim  is  GRAS  (generally 
recognized  as  safe)  by  GRAS  self- 
determination.  In  addition,  the 
petitioners  declare  that  BETATRIM 
derived  from  either  oat  bran  or  whole 
oat  flour,  and  subjected  to  hydrolysis  by 
treatment  with  safe  and  suitable  food 
grade  enzjrmes  and/or  GRAS  listed  food 
grade  acids  or  bases,  is  GRAS  through 
scientific  procedures  for  use  as  a  fet 
substitute  in  a  variety  of  foods.  The 
petitioners  also  declare  that  over  the  last 
several  years,  Quaker  Oats  and  Rhodia 
have  sold  BETATRIM  with  a 
concentration  of  4  to  6  percent  beta- 
glucan  soluble  fiber,  which  has  been 
incorporated  by  food  manufacturers  into 
a  number  of  foods,  including  low-fat 
pancakes,  muffins,  biscuits,  a  low-fat, 
high-fiber  nutrition  bar,  and  fet-free 
frankfurters  (Ref.  1).  The  petitioners 
submitted  dociunentation  of  a  1992 
GRAS  self-determination  for  oatrim  by 
The  Quakw  Oats  Co.  (Ref.  1,  Appendix 
3),  a  1991  GRAS  self-determination  for 
oatrim  by  ConAgra  (Ref.  1,  Appendix  4), 
and  an  individual  opinion  regarding  the 
GRAS  status  of  purified  forms  of  beta- 
glucan  soluble  fiber  from  oats  (Ref.  1, 
Appendix  5)  as  evidence  that  oatrim 
meets  the  safe  and  lawful  requirement. 


The  1992  Quaker  Oats  Co. 
dociunentation  of  GRAS  self- 
determination  (Ref.  1,  Appendix  3) 
characterized  oatrim  as  the  water 
soluble,  partially  enzymatically 
hydrolyzed  starch  fraction  of  whole  oat 
flour.  Oatrim  was  described  as 
representing  about  60  percent  of  the 
whole  oat  flour  starting  material,  and 
containing  4  to  6  percent  beta-glucan 
soluble  fiber  and  6.9  percent  total 
dietary  fiber.  The  Quaker  Oats  Co. 
determined  that  the  use  of  oatrim  as  a 
fat  replacer  in  fresh  ground  and 
processed  meats  and  poultry  products, 
salad  dressings,  baked  goods,  baking 
mixes,  processed  cheese,  yogurt,  ice 
cream  and  frozen  desserts,  snack  foods, 
vegetable  oil  spreads,  icings  and 
frostings,  frozen  entrees,  and 
confections  was  GRAS.  The  basis  of  the 
safety  determination  was  the  similarity 
of  oatrim  to  oat  starch  and  maltodextrin, 
two  food  ingredients  that  are  generally 
recognized  as  safe  for  food  use. 

The  1991  ConAgra  Specialty  Grain 
Products  Co.  documentation  of  GRAS 
self-determination  (Ref.  1,  Appendix  4) 
characterized  the  processing  of  oatrim 
as  "oat  flour  or  oat  bran  that  is  pre- 
gelatinized  and  enzyme  thiimed,  by 
alpha-amylase,  to  facilitate  separation 
and  recovery  of  the  soluble  fraction."  It 
noted  that  the  basis  of  the  safety 
determination  was  the  similarity  of 
oatrim  to  other  existing  cereal  adjuncts, 
such  as  pre-cooked  flours,  pre-cooked 
bran,  and  starches. 

The  petitioners  also  submitted  a  letter 
from  Joseph  F.  Borzelleca,  Consultative 
Services,  Medical  College  of  Virginia  & 
Toxicology  and  Pharmacology,  Inc.  (Ref. 
1,  Appendix  5),  stating  his  opinion  that 
beta-glucan  soluble  fiber  extracted  from 
oat  bran  or  oat  floiu*  through  enzymatic 
or  by  acid/base  hydrolysis  and 
containing  a  maximum  concentration  of 
beta-glucan  of  25  percent  is  GRAS  when 
used  as  a  water-binder,  humectant,  or 
texture  modifier.  However,  the 
substance  that  is  the  subject  of  this 
opinion  letter  is  beta-glucan  soluble 
fiber;  the  letter  mentions  neither  oatrin) 
nor  BETATRIM,  and  does  not  describe 
a  manufacturing  process  that  would 
identify  clearly  the  subject  of  the  letter 
as  oatrim. 

The  dociunentation  of  GRAS  self- 
determination  (Ref  1 ,  Appendices  3  and 
4)  includes  oatrim  produced  by  alpha- 
amylase  hydrolysis  and  writh  a  beta- 
glucan  content  of  up  to  approximately 
10  percent.  The  petition  suggests  that 
the  Borzelleca  Consultative  Services' 
opinion  on  the  GRAS  status  of  beta- 
glucan  soluble  fiber  extends  to  the 
petitioners'  BETATRIM  products  that 
are  manufactiued  by  hydrolysis  with 
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suitable  acids  or  bases  and  that  have  a 
beta-glucan  content  of  up  to  25  percent. 

FDA  is  not  challenging  the 
petitioners'  determination  that  the  beta- 
glucan-contciining  soluble  fraction  of 
hydrolyzed  oat  bran  or  whole  oat  flour 
produced  by  treatment  with  either 
alpha-amylase  enzjones  or  with  suitable 
acids  or  bases  is  GRAS.  However,  the 
scientific  evidence  submitted,  as 
discussed  in  section  III  of  this 
document,  only  supports  a  relationship 
between  oatrim,  i.e.,  the  soluble  fraction 
of  alpha-amylase  hydrolyzed  oat  bran  or 
whole  oat  floiu  with  beta-glucan  soluble 
fiber  content  up  to  10  percent  (dwb)  and 
not  less  than  that  of  the  starting  material 
(dwb),  and  a  reduced  risk  of  CHD.  The 
substance  that  is  the  subject  of  this 
health  claim  does  not  include  the 
soluble  fraction  of  hydrolyzed  oat  bran 
or  whole  oat  floiu  solubilized  by  acids 
or  bases  or  containing  a  beta-glucan 
content  of  over  10  percent  or  with  less 
beta-glucan  than  that  of  the  starting 
material.  FDA  has  evaluated  the 
petitioner's  position  that  the  use  of 
oatrim  at  a  level  providing  0.75  g  beta- 
glucan  soluble  fiber  per  serving  is  safe 
and  lawful.  Based  on  its  review,  FDA 
concludes  that  the  petitioners  have 
satisfied  the  preliminary  requirement  of 
§  101.14(b)(3)(ii)  to  demonstrate,  to 
FDA's  satisfaction,  that  the  use  of 
oatrim,  as  described  previously,  is  safe 
and  lawful  as  a  food  ingredient  at  levels 
necessary  to  justify  a  claim  (Ref.  5). 

The  agency  has  not  made  its  own 
determination  regarding  the  GRAS 
status  of  either  oatrim  or  other 
BETATRIM  products.  Moreover,  an 
agency  determination  of  the  GRAS 
status  of  these  other  BETATRIM 
products  would  not  be  relevant  to  the 
substance  that  we  are  authorizing  for 
this  health  claim,  i.e.,  oatrim,  because 
such  BETATRIM  is  different  from  the 
oatrim  that  is  the  subject  of  this  health 
claim  and  there  is  insufficient  evidence 
before  the  agency  to  support  a  finding 
on  the  relationship  between  these  other 
BETATRIM  products  and  a  reduced  risk 
of  CHD.  The  agency  notes  that 
authorization  of  a  health  claim  for  a 
substance  should  not  be  interpreted  as 
affirmation  that  the  substance  is  GRAS. 

m.  Review  of  Scientific  Evidence  of  the 
Substance-Disease  Relationship 

A.  Basis  for  Evaluating  the  Relationship 
Between  Oatrim  and  CHD 

As  previously  noted,  in  the  1997 
soluble  fiber  from  whole  oats  final  rule 
the  agency  was  persuaded  that  whole 
oat  flour  has  the  same  effects  relative  to 
reduced  risk  of  CHD  as  do  oat  bran  and 
rolled  oats.  The  agency  based  its 
concliision  on:  (1)  Data  from  a  clinical 


study  emd  several  experimental  animal 
studies  demonstrating  that  consumption 
of  whole  oat  flour  had  similar  effects  on 
blood  cholesterol  levels  as  does 
consumption  of  oat  bran  or  rolled  oats 
and  (2)  compositional  similarities 
between  whole  oat  floiu-  and  rolled  oats 
(62  FR  3584  at  3586).  This  conclusion 
was  corroborated  by  evidence  that  the 
beta-glucan  soluble  fiber  from  whole  oat 
flour  retains  the  same  level  of  viscosity 
in  the  digestive  tract  as  does  that  from 
rolled  oats.  Accordingly,  the  soluble   . 
fiber  from  whole  oats  final  rule  included 
whole  oat  flour,  along  with  oat  bran  and 
rolled  oats,  as  eligible  sources  of  beta- 
glucan  soluble  fiber  for  the  health  claim. 
We  now  are  applying  those  same  criteria 
to  evaluate  the  petitioned  request  to  add 
oatrim  and  other  BETATRIM  products 
to  the  sources  of  beta-glucan  soluble 
fiber  listed  in  §  101.81(c)(2)(ii)(A). 

B.  Review  of  Scientific  Evidence  of  the 
Substance-Disease  Relationship 

1.  Scientific  Evidence  of  Efficacy  in 
Cholesterol  Reduction 

a.  Human  serum  lipid  studies  of 
oatrim.  The  criteria  that  the  agency  used 
to  identify  studies  pertinent  to  the 
ciurent  review  were  the  same  as  those 
previously  used  when  reviewing 
evidence  supporting  the  relationship 
between  reduced  risk  of  CHD  and 
consumption  of  soluble  fiber  from 
whole  oat  products  (61  FR  296  at  298) 
and  consiunption  of  psyllium  husk  , 
soluble  fiber  (62  FR  28234  at  28237. 
May  22, 1997).  These  criteria  are:  (1) 
Include  an  adequate  presentation  of 
data,  study  design,  and  methods;  (2)  be 
available  in  English;  (3)  include 
estimates,  or  enough  information  to 
estimate,  soluble  dietary  fiber  intakes; 
(4)  include  direct  measiuement  of  blood 
total  cholesterol  and  other  blood  lipids 
related  to  CHD;  and  (5)  be  conducted  in 
persons  who  represent  the  general  U.S. 
population.  Further,  factors  that  exclude 
human  studies  from  review  are:  (1) 
Reports  published  only  in  abstract  form, 
(2)  studies  using  special  population 
groups,  and  (3)  secondary  prevention 
studies  (i.e.,  subjects  who  already  have 
had  a  myocardial  infarction).  In 
addition,  in  this  current  evaluation  of 
the  relationship  between  beta-glucan 
soluble  fiber  from  oatrim  and  reduced 
risk  of  CHD,  the  agency  has  included 
only  those  studies  in  which  the 
substance  tested  was  identified  to  be 
oatrim  or  other  BETATRIM  products. 

Reports  of  five  hiunan  clinical  studies 
with  data  on  serum  lipids  were 
submitted  with  this  petition  (Refs.  6  to 
10).  The  study  of  Braaten  et  al.,  1994 
(Ref.  7)  and  that  of  Beer  et  al.,  1995  (Ref. 
8)  both  inves'tigated  the  effects  of  oat 


gum  on  senun  cholesterol  levels  in 
humans.  The  study  of  Torronen  et  al., 
1992  (Ref.  6)  and  that  of  Pick  et  al.,  1996 
(Ref.  9)  both  investigated  the  effects  of 
oat  bran  concentrate  products  on  serum 
cholesterol  levels  in  humans.  While  oat 
giuns  and  oat  bran  concentrate  are 
soiuces  of  oat  beta-glucan  soluble  fiber, 
the  subject  of  the  petition  is  oatrim  and 
other  BETATRIM  products,  the  beta- 
glucan-containing  soluble  fraction  from 
hydrolyzed  oat  bran  or  whole  oat  flour. 
Neither  oat  gum  nor  oat  bran 
concentrates  are  produced  through  an 
extraction  process  analogous  to  the 
process  for  producing  oatrim.  As  none 
of  these  foiu*  studies  utilized  the 
substance  that  is  the  subject  of  the 
petition,  they  were  not  relevant  to  the 
present  consideration  and  were 
excluded  irom  review. 

The  study  reported  in  Behall  et  al.. 
1997  (Ref.  10)  investigated  the  effects  on 
blood  lipids  of  adding  an  oat  fiber 
extract,  identified  as  the  oatrim 
developed  by  George  Inglett,  Agriculture 
Research  Service,  USD  A,  to  diets  of 
mildly  hypercholesterolemic  subjects. 
The  oat  fiber  extracts  had  either  1.6 
percent  or  10.2  percent  by  weight  beta- 
glucan  soluble  fiber  (low  beta-glucan 
and  high  beta-glucan,  respectively). 
Both  oat  fiber  extracts  (high  and  low) 
were  provided  by  Quaker  Oats  Co.  and 
by  ConAgra,  Inc.  The  petitioners 
comment  in  the  petition  that  all  of  the 
oatrim  that  was  used  in  this  study  had 
been  processed  by  the  enzymatic 
methods  licensed  from  George  Inglett. 
The  oat  fiber  extracts  were  added  to  test 
diets,  replacing  5  percent  of  the  fat 
energy  with  a  corresponding  amoimt  of 
carbohydrate  energy,  resulting  in  beta- 
glucan  soluble  fiber  consumption  of 
approximately  0.8  g/day  (maintenance 
diet,  no  oat  fiber  extract  addition),  1.6 
to  2.0  g/day  (low  beta-glucan  extract 
added),  or  5.1  to  7.6  g/day  (high  beta- 
glucan  extract  adde(0.  The  oat  fiber 
extracts  were  added  to  the  diet  in 
several  foods  including  fruit  juice, 
applesauce,  muffins,  cookies,  cake, 
brownies,  waffles,  gelatin,  yogurt, 
spaghetti  sauce  and  meat  loaf.  The  study 
included  23  mildly 

hypercholesterolemic  adult  subjects  (age 
38  to  61  years)  (mean  serum  total- 
cholesterol  21217  mmole/dL;  mean 
LDL-cholesterol  141  ±  6  mmole/dL).  The 
maintenance  diet  was  fed  for  1  week 
followed  by  diets  containing  one  of  the 
oat  fiber  extracts  for  two  5-week  periods 
in  a  crossover  pattern.  In  comparison  to 
basal  senun  lipid  levels  measured 
following  the  initial  maintenance  diet 
week,  senun  total-cholesterol  was 
statistically  significantly  lower  (p  < 
0.05}  by  9.5  percent  (low  beta-glucan 
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extract)  and  by  14.8  percent  (high  beta- 
glucan  extract)  following  the  oat  fiber 
extract  supplemented  diet  periods.  The 
mean  senun  total-cholesterol  levels 
were  also  statistically  different  (p  <  • 
0.05)  between  the  two  beta-glucan 
extract-supplemented  diet  periods. 
Likewise,  for  oat  fiber  extract- 
supplemented  diets,  statistically 
significant  decreases  (p  <  0.05)  of  serum 
LDL-cholesterol  levels  of  14.8  percent 
(low  beta-glucan  extract)  and  by  20.8 
percent  (high  beta-glucan  extract)  were 
observed,  compared  to  the  maintenance 
diet  period.  Serum  LDL-cholesterol 
levels  were  not  significantly  different 
between  the  two  oat  fiber  extract- 
supplemented  diets.  Serum  HDL- 
cholesterol  levels  were  not  significantly 
different  among  the  maintenance,  low 
beta-glucan.  or  high  beta-glucan  diet 
periods. 

The  results  of  Behall  et  al.,  1997  (Ref. 
10),  the  only  available  study  that 
evaluated  the  effects  of  oatrim  on 
human  serum  lipid  levels,  demonstrate 
that  consumption  of  a  variety  of  foods 
containing  oatrim  produced  by  the 
enzymatic  method,  in  amounts 
providing  sufficient  beta-glucan  soluble 
fiber  to  qualify  for  the  health  claim,  may 
contribute  to  statistically  significant 
reductions  in  serum  total-  and  LDL- 
cholesterol  levels.  Further,  there 
appears  to  be  a  positive  dose-response 
of  the  amount  of  beta-glucan  soluble 
fiber  from  oatrim  and  the  beneficial 
effect  on  serum  total  cholesterol. 

b.  Animal  serum  lipid  studies  of 
oatrim.  The  petition  included  reports 
from  nine  studies  that  investigated  the 
effects  of  processed  oat  bran  products 
on  cholesterol  metabolism  in 
experimental  animal  models  (Refs.  3, 
and  11  to  18).  Among  these  were  studies 
in  which  the  oat  products  tested  were 
oat  gums  (Refs.  11, 12, 14,  and  15)  or 
processed  oat  bran  concentrate  (Refs.  13 
and  17).  Results  from  these  six  studies 
were  not  directly  relevant  to  the 
consideration  of  oatrim  or  other 
BETATRIM  products  as  a  source  of  beta- 
glucan  soluble  fiber  eligible  for  the 
health  claim,  and  were  thus  excluded 
bom  review.  Three  of  the  nine  studies 
investigated  effects  of  oatrim  products 
on  blood  cholesterol  level  in 
experimental  animals  (Refs.  3, 16,  and 
18).  Preliminary  data  from  Inglett  and 
Newman  1994  (Ref.  3)  suggested 
reductions  of  plasma  total-  and  LDL- 
cholesterol  associated  with  the  addition 
of  oatrim  containing  10-percent  beta- 
glucan  to  the  diet  in  a 
hypercholesterolemic  chick  model. 
These  results  were  confirmed  by  Inglett 
et  al.,  1994  (Ref.  16)  in  a  followup  study 
with  a  larger  sample  of  chicks  and  with 
an  oatrim  containing  8.6-percent  beta- 


glucan.  Oatrim  did  not  affect  plasma 
HDL-cholesterol  levels  in  either  of  the 
above  two  studies  (Refs.  3  and  16). 

Yokoyama  et  al..  1998  (Ref.  18) 
reported  on  the  effects  of  oatrim  on 
cholesterol  levels  in  a 
hypercholesterolemic  hamster  model. 
The  hamster  diets  were  supplemented 
with  one  of  four  oat  flour  products,  or 
vtrith  cellulose.  The  oat  flour  products 
included  a  beta-glucan-enriched  oat 
floiu,  a  5-percent  beta-glucan  oatrim,  a 
10-percent  beta-glucan  oatrim,  and  a 
beta-glucan-free  hydrolyzed  oatrim.  All 
diets,  except  for  the  cellulose  control 
and  the  beta-glucan-free  hydrolyzed 
oatrim,  contained  equivalent  amounts  of 
beta-glucan.  The  two  oatrim-containing 
diets  and  the  beta-glucan-free  oatrim 
hydrolyzate  diet,  were  effective  in 
showing  statistically  significant 
decreases  (p  <  0.05)  in  plasma  total-  and 
LDL-cholesterol  levels  relative  to  that  of 
the  cellulose-containing  diet.  The  beta- 
glucan  enriched  oat  floiu-containing 
diet  reduced  neither  plasma  total-  nor 
LDL-cholesterol  levels.  Statistically 
significant  reductions  (p  <  0.05)  in  the 
plasma  HDL-cholesterol  level,  relative 
to  that  of  the  cellulose-containing 
control  diet,  occiirred  with  the  two 
oatrim-containing  diets  and  with  the 
enriched  oat  flour-containing  diet,  but 
not  with  the  oatrim  hydrolyzate- 
containing  diet. 

Consistent  with  the  clinical  study, 
data  frt)m  three  animal  models 
corroborate  the  finding  that  oatrim 
products  containing  beta-glucan  soluble 
fiber  lower  blood  total-  and  LDL- 
cholesterol  levels.  Furthermore,  with 
the  exception  of  the  study  employing  a 
hamster  model  (Ref.  18),  HDL- 
cholesterol  levels  were  not  significantly 
altered. 

2.  Composition  of  Oatrim  Relative  to 
Whole  Oat  Products 

As  discussed  previously,  a  key  factor 
in  our  decision  to  add  whole  oat  flour 
to  the  food  sources  of  beta-glucan  , 
soluble  fiber  eligible  for  the  health  claim 
was  evidence  that,  other  than  being 
milled  to  a  smaller  particle  size,  the 
composition  of  whole  oat  flour  and 
rolled  oats  is  the  same  (62  FR  3584  at 
3586).  Oat  bran  differs  bom  whole  oat 
flour  in  that  a  portion  of  the  starch-rich 
endosperm  of  whole  oat  flour  has  been 
removed  whereas  the  outer  soluble 
fiber-rich  layers  of  the  oat  groat  are 
retained.  Although  oatrim  is  derived 
from  two  of  the  same  eligible  food 
sources  of  beta-glucan  soluble  fiber 
currently  authorized  for  the  health 
claim,  i.e..  whole  oat  flour  and  oat  bran, 
the  composition  of  oatrim  differs  frt>m 
each.  Oatrim  differs  from  oat  bran  and 
whole  oat  flour  in  that,  in  the 


manufacturing  of  oatrim,  much  of  the 
starch  present  in  the  whole  oat  flour  or 
remaining  in  the  oat  bran  has  been 
converted  to  soluble  amylodextrins,  and 
nonwater  soluble  components  of  the 
starting  milled  oat  products  are  removed 
by  centrifugation.  However,  like  oat 
bran,  the  oatrim  fraction  produced  frt>m 
the  manufacturing  methods  of  Inglett 
and  Newman,  1994  (Ref.  3)  retains  most 
of  the  beta-glucan  soluble  fiber  and 
fiber-associated  substances  found  in 
whole  oat  products. 

3.  Rat  Intestinal  Viscosity  Studies 

As  explained  in  the  soluble  fiber  bom 
whole  oats  final  rule,  the  viscosity  of 
intestinal  contents  is  known  to  be  a 
critical  factor  in  the  ability  of  soluble 
dietary  fiber  to  reduce  the  risk  of  CHD, 
and  soluble  dietary  fiber  viscosity  is 
affected  in  unpredictable  ways  by  food 
processing,  or  following  ingestion,  by 
the  digestive  system  (62  FR  3584  at 
3586).  Therefore,  evidence 
demonstrating  that  the  level  of  viscosity 
in  the  digestive  tract  of  the  beta-glucan- 
containing  oatrim  is  similar  to  the  level 
of  viscosity  of  rolled  oats,  oat  bran,  and 
whole  oat  flour  is  an  important  factor  in 
our  decision  to  add  oatrim  as  an 
additional  source  of  oat  beta-glucan 
soluble  fiber  eligible  for  the  health 
claim.  As  noted  in  the  soluble  fiber  bom 
whole  oats  final  rule  (62  FR  3584  at 
3587),  there  are  no  generally  accepted  or 
validated  criteria  for  predicting  which 
soiut»8  or  processed  forms  of  beta-  ^ 
glucan  soluble  fiber  beyond  oat  bran, 
rolled  oats,  and  whole  oat  flour  are 
capable  of  reducing  blood  total-  and 
LDL-cholesterol  levels.  Therefore,  FDA 
must  evaluate  data  that  are  relevant  to 
each  source  of  beta-glucan  soluble  fiber 
and  compare  these  data  to  other 
authorized  sources.  FDA  considered 
evidence  demonstrating  that  the 
processed  sources  of  beta-glucan  soluble 
fiber  retain  the  same  level  of  viscosity 
in  the  digestive  tract  as  soluble  fiber 
from  rolled  oats  to  determine  whether 
the  processed  forms  can  provide  the 
same  benefits  as  rolled  oats  (62  FR  3584 
at  3586). 

The  petitioners  submitted  results  of 
animal  tests  to  show  that  beta-glucan 
soluble  fiber  from  oatrim  or  other 
BETATRIM  products  retains  the 
viscosity  characteristics  of  soluble  fiber 
in  whole  oat  products  (rolled  oats,  oat 
bran,  and  whole  oat  flour)  in. the  rodent 
digestive  tract  (Refs.  19  to  22).  Gallaher 
et  al.,  1999  (Ref.  21)  reported  data  on  rat 
intestinal  contents  supernatant  viscosity 
(ICSV)  resulting  from  rats  consuming  an 
oat  product  meNal.  Rats  that  had  been 
&sted  overnight  were  meal-fed  a  whole 
oat-based  cereal  (Cheerios,  cooked  and 
uncooked  oatmeal,  or  cooked  oat  bran). 


61778        Federal  Register /Vol.  67,  No.  191 /Wednesday,  October  2.  2002 /Rules  and  Regulations 


Two  hours  later,  the  intestinal  contents 
were  collected,  then  centrifuged,  and 
the  viscosities  of  the  resultant 
supematants  were  determined. 
Differences  in  resultant  mean  ICSV 
values  among  the  whole  oat-based 
cereals  tested  were  not  statistically 
significant  (p  >  0.05).  Gallaher  et  al., 
1999  (Ref.  21)  did  not  report  data 
regarding  the  beta-glucan  content  of  the 
whole  oat-based  cereals  tested;  however, 
based  on  information  provided  in  the 
study  report  we  have  estimated  that  the 
whole  oat-based  cereal  test  meals 
contained  approximately  0.12  g 
(Cheerios)  to  0.22  g  (oat  bran)  of  beta- 
glucan  per  meal. 

The  ICSV  data  from  Gallaher  et  al., 
1999  (Ref.  21)  were  subsequently 
compared^o  ICSV  data  for  the 
petitioners'  enzymatically  processed 
BETATRIM,  also  tested  by  Gallaher 
under  the  same  test  protocol  (Ref.  22). 
The  BETATRIM  tested  included  a  4- 
percent  beta-glucan  BETATRIM,  a  20- 
percent  beta-glucan  BETATRIM,  and  a 
blend  of  the  two  containing  12-percent 
beta-glucan.  The  petition  identified  the 
BETATRIM  products  used  in  this  study 
as  all  having  been  produced  with  the 
alpha-amylase  process.  These  test  meals 
provided  between  0.02  g  and  0.10  g 
beta-glucan  per  meal.  The  blended  12- 
percent  beta-glucan  test  meal  (0.06  g 
beta-glucan/meal)  yielded  a  mean  ICSV 
value  comparable  to  that  of  0.12  to  0.22 
g  beta-glucan/meal  from  whole  oat- 
based  cereals.  The  mean  ICSV  value 
resulting  from  the  high  beta-glucan 
BETATRIM  (0.10  g  beta-glucan/meal) 
was  approximately  four  times  greater 
than  that  of  0.12  to  0.22  g  beta-glucan/ 
meal  from  whole  oat-based  cereals. 
These  data  indicate  that  the  enzymatic 
processing  of  whole  oat  products  into 
BETATRIM*  and  the  subsequent 
digestion  in  the  rat  gastrointestinal  tract, 
do  not  degrade  the  viscosity  of  oat  beta- 
glucan  soluble  fiber  relative  to  that  of 
whole  oat  products. 

The  petitioners  provided  a  report  of  a 
third  viscosity  study  that  was  conducted 
to  compare  the  viscosity  of  BETATRIM 
processed  by  the  acid/base  chemical 
method  to  that  of  BETATRIM 
enzymatically  processed  (Ref.  22).  This 
viscosity  study  was  conducted  with  the 
same  test  protocol  as  before,  and  using 
two  sources  of  20-percent  beta-glucan 
content  BETATRIM,  one  enzymatically 
processed  and  the  other  acid/base 
processed.  The  mean  ICSV  values  for 
the  two  soiuces  of  20-percent  beta- 
glucan  content  BETATRIM  were  not 
statistically  significantly  different  and 
were  comparable  to  that  of  the  previous 
study.  No  data  were  provided  with 
respect  to  comparative  ICSV  values  of 
enzymatic  and  acid/base  processed 


BETATRIM  products  with  beta-glucan 
content  less  than  20  percent. 

The  ICSV  data  demonstrate  that  the 
viscosity  characteristics  of  beta-glucan 
soluble  fiber  in  intact  whole  oat 
products  is  not  degraded  in  the  beta- 
glucan-containing  soluble  fraction  of 
alpha-amylase  hydrolyzed  whole  oat 
products.  Further,  the  type  of  hydrolysis 
treatment,  alpha-amylase  enzymatic  or 
acid/base,  does  not  appear  to  have  an 
effect  on  viscosity  characteristics  in 
products  with  beta-glucan  content  of  20 
percent. 

C.  Physiochemical  Properties 

As  noted  previously,  there  are  no 
generally  accepted  or  validated  criteria 
for  predicting  which  sources  or 
processed  forms  of  beta-glucan  soluble 
fiber  are  capable  of  reducing  blood  LDL- 
cholesterol,  and  therefore  have  an  effect 
on  CHD  risk.  Comments  to  the  original 
soluble  fiber  frt)m  the  whole  oats 
proposed  rule  (62  FR  3584  at  3591) 
suggested  that  the  effect  on  blood  lipids 
from  consuihption  of  beta-glucan 
soluble  fiber  is  related  to  both  the 
molecular  weight  and  the  solution 
viscosity  of  the  beta-glucan.  The 
comments  stated  that  processing 
methods  can  alter  the  molecular 
structure  of  the  beta-glucan  molecule 
and  may  cause  it  to  lose  its  effect  on 
blood  cholesterol  levels.  The  comments 
suggested  that  to  ensure  that  the 
processed  oat-containing  food  product 
will  provide  the  effects  associated  with 
beta-glucan  soluble  fiber  in  the  starting 
material,  i.e.,  oat  bran,  rolled  oats,  and 
whole  oat  floiu,  the  finished  oat  product 
should  be  tested  to  determine  whether 
its  beta-glucan  soluble  fiber  has  retained 
the  physical  properties,  such  as 
molecular  weight,  that  it  had  in  the 
starting  material.  FDA  was  not 
convinced,  at  the  time  of  our  initial 
soluble  fiber  from  whole  oats  and  CHD 
risk  health  claim  rulemaking,  that  there 
was  a  need  to  require  molecular  weight 
or  viscosity  testing  of  foods  containing 
oat  bran,  rolled  oats,  or  whole  oat  flour. 
Although  processing  of  whole  oat 
substances  could  result  in  extensive 
depol3m(ieri2»tion  of  the  beta-glucan, 
there  was  clinical  evidence 
demonstrating  that  most  oat  bran  or 
rolled  oats  products  processed  as  ready- 
to-eat  cereals,  muffins,  breads,  or  other 
foods,  whether  they  were  consumed  hot 
or  cold,  were  effective  in  significantly 
lowering  blood  lipids  when  consumed 
as  part  of  an  appropriate  diet. 

Some  studies  failed  to  find  blood 
lipid  lowering  effectiveness  associated 
with  consumption  of  highly  processed 
oat  g\un  extracts,  but  such  studies  were 
not  relevant  to  FDA's  analysis  because 
FDA  was  authorizing  the  health  claim 


for  whole  oat  products  only.  As  we  are 
now  proposing  to  extend  eligible  beta- 
glucan  soiuties  to  include  a  processed 
extract  of  pat  bran  and  whole  oat  floiu, 
we  also  need  to  reconsider  the  utility  of 
physiochemical  measiues  of  the  beta- 
glucan  soluble  fiber  sources  that  would 
be  predictive  of  effectiveness  in 
lowering  blood  lipids.  However,  we  are 
unaware  of  clinical  data  that  establish  a 
direct  correlation  of  any  physiochemical 
measures  (e.g.,  molecular  weight,. or 
viscosity)  and  of  beta-glucan  soluble 
fiber  sources  and  effects  on  blood  lipids. 

Viscosity  data  from  the  ex  vivo  rat 
intestinal  model  of  Gallaher  et  al.  (Ref. 
21)  have  been  considered  as 
corroborating  evidence  that  the 
processing  of  whole  oat  flour  or  of 
oatrim  does  not  significantly  affect 
viscosity  properties  of  the  whole  oat 
starting  material  from  which  it  is  made. 
However,  we  have  no  direct  clinical 
evidence  demonstrating  the 
applicability  of  this  model  to  predicting 
blood  lipid-lowering  effect  in  humans. 
Further,  there  are  many  methods  of 
measuring  the  complex  viscosity 
properties  and  the  result  is  dependent 
upon  the  conditions  of  measurement. 
Although  we  do  not  recognize  a 
standard  method  for  measuring  soluble 
viscosity  applicable  to  a  range  of 
conditions,  we  do  accept  that  soluble 
fiber  viscosity  is  a  major 
physiochemical  property  responsible  for 
physiological  effects  of  consuming 
soluble  fiber,  e.g.,  lowering  blood  lipids, 
and  that  viscosity  is  related  to  polymer 
size  of  the  soluble  fiber.  For  example,  a 
study  of  viscosity  as  a  variable  in 
effectiveness  of  beta-glucan  in  altering 
blood  glucose  and  insulin  responses  to 
an  oral  glucose  load  (Ref.  23)  found  a 
significant  correlation  between  peak 
blood  glucose  and  a  combination  of 
beta-glucan  concentration  and 
molecular  weight.  The  agency  is 
requesting  comment  and  scientific  data 
on  the  potential  of  using  a  molecular 
weight  or  other  physiochemical 
properties  as  a  predictive  parameter  of 
the  ability  of  beta-glucan  soluble  fiber 
from  highly  processed  sources  to  be 
effective  in  lowering  blood  lipids. 

Lacking  direct  evidence  correlating 
physicochemical  properties  of  a 
substance  with  cholesterol-lowering 
efficacy  in  humans,  we  continue  to  rely 
on  clinical  intervention  studies 
demonstrating  effectiveness  of  a  beta- 
glucan  source  in  LDL-cholesterol 
reduction  when  we  authorize  additional 
eligible  sources  of  beta-glucan  soluble 
fiber.  For  this  health  claim,  we  were 
able  to  determine  that  a  beta-glucan 
source  bom  oat  bran  or  whole  oat  flour 
(the  starting  materials),  combined  with 
limitations  on  the  ihanufactiuing 
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process  (the  alpha-amylase  process  used 
to  manufacture  the  oatrim  substance 
tested  by  Behall  et  al.  (Ref.  10))  and  on 
the  beta-glucan  content  of  the  finished 
product,  are  sufficient  to  ensure  an 
adequate  description  of  the  substance 
that  is  the  subject  of  this  claim.  The 
substance  that  is  the  subject  of  the 
claim,  i.e.  oatrim,  is  that  which  was 
used  in  the  Behall  et  al.  study  (Ref.  10) 
that  demonstrated  a  reduction  in  risk  of 
CHD.  Parties  considering  variations  of 
the  processing  method  used  to  produce 
the  oatrim  used  in  the  Behall  et  al. 
clinical  trial  (Ref.  10)  would  need  to 
demonstrate  the  bioequivalence  in 
cholesterol  reduction  of  their  products 
to  those  oat  beta-glucan  sources  listed  in 
§  101.81(c)(2)(ii)(A),  and  submit  these 
data  to  FI)A  in  a  petition  to  amend  the 
health  claim  regulation  to  include  such 
processing  variations  in  the  definition  of 
oatrim. 

IV.  Decision  To  Amend  the  Health 
Claim:  Soluble  Fiber  From  Whole  Oats 
and  Reduced  Risk  of  CHD  to  Include 
Oatrim  as  an  Eligible  Source  of  Oat 
Beta-Glucan  Soluble  Fiber 

Results  from  Behall  et  al.,  1997  (Ref. 
10)  indicate  that,  like  the  effects  of 
consiuning  rolled  oats,  oat  bran,  and 
whole  oat  flour,  the  beta-glucan- 
containing  soluble  fraction  from  alpha- 
amylase  hydrolyzed  oat  bran  and  whole 
oat  flour  with  a  beta-glucan  soluble  fiber 
content  up  to  10  percent  is  effective  in 
reducing  blood  total-  and  LDL- 
cholesterol  levels,  which  in  turn  may 
reduce  the  risk  of  heart  disease.  Three 
studies  employing  various  animal 
models  also  demonstrate  a  relationship 
between  consiunption  of  oatrim  and  a 
reduction  in  cholesterol  levels. 
Furthermore,  results  from  an 
experimental  animal  model  of  intestinal 
viscosity  indicate  that  oatrim  yields 
intestinal  contents  supernatant  viscosity 
similar  to  that  of  beta-glucan  soluble 
fiber  in  whole  oat  products.  These  data 
provide  evidence  of  a  physiological 
equivalence  of  beta-glucan  soluble  fiber 
tmm  oatrim  and  beta-glucan  soluble 
fiber  from  whole  oat  sources  such  as  oat 
bran  and  rolled  oats.  Thus,  these  data 
support  FDA's  previous  determination 
that,  based  on  the  totality  of  publicly 
available  evidence,  there  is  significant 
scientific  agreement  that  a  relationship 
exists  between  consumption  of  certain 
beta-glucan  soluble  fiber  sources  and 
reduced  risk  of  CHD. 

The  petition  requested  that  the 
amendment  specifically  reference 
Quaker-Rhodia  BETATRIM  brand-name 
products  because  they  are  the  only 
sources  with  demonstrated  blood 
cholesterol-lowering  efficacy  and 
retention  of  the  whole  oat  product 


viscosity  characteristics.  We  note, 
however,  that  the  substance  tested  in 
the  clinical  cholesterol-lowering 
efficacy  study,  i.e.,  alpha-amylase 
hydrolyzed  oat  bran  or  whole  oat  flour, 
with  not  more  than  10  percent  beta- 
glucan  content,  was  manufactured  both 
by  the  Quaker  Oats  Co.  and  by  ConAgra, 
Inc.  Because  the  data  upon  which  this 
health  claim  is  based  is  not  limited  to 
petitioners'  brand  name  products,  FDA 
will  not  limit  the  health  claim  to  these 
products.  Instead,  the  health  claim  will 
be  available  to  any  substances  that  meet 
FDA's  definition  of  oatrim,  as  specified 
previously. 

Moreover,  the  substance  tested  in  the 
clinical  cholesterol-lowering  efficacy 
study  did  not  include  acid-base 
hydrolyzed  products  or  products  with 
beta-glucan  content  exceeding  10 
percent.  Therefore,  as  previously 
discussed,  the  agency  is  not  including 
substances  other  than  oatrim,  defined  as 
the  beta-glucan  containing  soluble 
fraction  from  alpha-amylase  hydrolyzed 
oat  bran  or  whole  oat  floiu  with  a  beta- 
glucan  soluble  fiber  content  up  to  10 
percent  (dwb)  and  not  less  than  that  of 
the  starting  material  (dwb),  as  an 
eligible  soiuce  of  beta-glucan  for  this 
health  claim.  Based  on  the  information 
before  us,  we  are  persuaded  that  the 
clinical  evidence  of  positive  effects  on 
blood  cholesterol  of  consuming  this 
oatrim  substance,  provides  sufficient 
evidence  for  the  agency  to  conclude  that 
oatrim  has  the  same  effects  relative  to 
reduced  risk  of  CHD  as  do  rolled  oats, 
oat  bran  and  whole  oat  floiu.  Fiulher, 
this  conclusion  is  corroborated  by 
evidence  from  rat  intestinal  contents 
studies  that  demonstrate  that  processing 
of  such  oatrim  does  not  degrade  the 
viscosity  characteristics  of  beta-glucan 
soluble  fiber  relative  to  the  viscosity 
characteristics  of  the  whole  oat  sources 
frt)m  which  it  is  produced.  The 
available  clinical  study  demonstrated 
efficacy  of  oatrim  on  reducing  serum 
cholesterol  with  oatrim  added  to  the 
diet  by  incorporating  it  into  a  variety  of 
foods  including  fruit  juice,  applesauce, 
muffins,  cookies,  cake,  brownies, 
waffles,  gelatin,  yogurt,  spaghetti  sauce, 
and  meat  loaf.  These  foods  cover  a  range 
of  viscosities,  densities,  and  text\u«s 
(Ref.  10).  The  foods  were  functional, 
and  the  petitioners  did  not  note  any 
matrix  effects  on  beta-glucan 
availability.  Therefore,  we  conclude  that 
the  health  claim  for  oatrim  need  not  be 
restricted  to  any  particiUar  food  category 
or  type  (Ref.  5). 

In  conclusion,  we  find  that  there  is 
sufficient  evidence  to  amend 
§  101.81(c)(2)(ii)(A)  by  adding  the  beta- 
glucan-containing  soluble  fraction  from 
alpha-amylase  hydrolyzed  oat  bran  or 


whole  oat  flour  with  a  beta-glucan 
content  up  to  10  percent  (dwb)  and  not 
less  than  that  of  the  starting  material 
(dwb)  as  the  fourth  source  of  beta- 
glucan  soluble  fiber.  We  are  not 
restricting  the  eligible  substance  to  the 
Quaker-Rhodia  BETATRIM  brand-name, 
so  that  all  foods  that  meet  the  eligibility 
requirements  for  oatrim  under  §  101.81 
may  use  the  claim.  To  this  end,  we  are 
amending  §  101.81.  as  discussed  in 
section  V  of  this  document,  to  include 
beta-glucan  soluble  fiber  from  oatrim. 

We  have  also  concluded  that  there  is 
insufficient  evidence  at  this  time  to 
include  beta-glucan-containing  acid/ 
base  hydrolyzed  oat  products  as  a 
substance  eligible  for  the  health  claim. 
Although  there  are  direct  clinical  data 
and  corroborating  animal  plasma  lipids 
and  viscosity  data  to  support  addition  of 
oatrim  with  a  beta-glucan  content  up  to 
10  percent,  the  only  available  data 
regarding  hydrolyzed  oat  bran  or  whole 
oat  flour  with  a  beta-glucan  content  over 
10  percent  and  that  is  manufactured 
using  acid/base  hydrolysis,  are  from  a 
single  experiment  comparing  viscosity 
of  two  oat  products  containing  20- 
percent  beta-glucan.  In  one  oat  product, 
the  hydrolysis  treatment  was  alpha- 
amylase;  in  the  other  oat  product,  the 
hydrolysis  treatment  was  acid/base  (Ref. 
22).  In  section  II.B.3  of  this  document, 
we  discussed  whether  oatrim  used  at 
levels  necessary  to  justify  a  claim  has 
been  demonstrated  to  be  a  safe  and 
lawful  substance.  FDA  is  not 
challenging  the  petitioners'  contention 
that  BETATRIM  products  produced 
from  oat  bran  and  whole  oat  flour 
treated  with  either  alpha-amylase,  or 
suitable  acids  or  bases,  and  containing 
up  to  25-percent  beta-glucan,  are  GRAS. 
Hence,  otn  decision  not  to  include 
hydrolyzed  oat  products  with  a  beta- 
glucan  content  of  more  than  10  percent 
and  beta-glucan-containing  acid/base 
hydrolyzed  oat  products,  as  substances 
which  may  be  used  in  a  food  to  make 
the  food  eligible  to  bear  a  claim  about 
such  sources  of  soluble  fiber  and 
reduced  risk  of  CHD.  rests  on  the  lack 
of  sufficient  data  to  demonstrate  such  a 
relationship.  We  will  evaluate  any 
clinical  data  submitted  in  response  to 
this  interim  final  rule  to  demonstrate,  by 
validated  measures,  that  a  relationship 
exists  between  consumption  of 
hydrolyzed  oat  products  with  beta- 
'  glucan  content  over  10  percent  and  of 
acid/base  hydrolyzed  oat  products  and 
a  reduced  risk  of  CHD,  to  determine 
whether  such  data  warrant  a 
modification  to  this  rule. 
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V.  Description  of  Modifications  to 
§101.81  I 

A.  Nature  of  the  Substance;  Eligible 
Sources  of  Soluble  Fiber 

Section  101.81(c){2)(ii)  (nature  of  the 
substance;  eligible  sources  of  soluble 
fiber)  lists  the  types  and  sources  of 
soluble  fiber  that  have  been 
demonstrated  to  FDA's  satisfaction  to 
have  a  relationship  to  the  reduced  risk 
of  CHD.  Section  l01.81{c)(2)(ii)(A)  lists 
beta-glucan  soluble  fiber  from  whole  oat 
sources,  along  with  a  method  of  analysis 
for  beta-glucan  soluble  fiber  by  the 
Association  of  Official  Analytical 
Chemists.  Section  101.81(c)(2)(ii)(A)(l) 
through  (c)(2)(ii)(A)(3)  identifies  the 
whole  oat  products  that  are  eligible 
sources  of  beta-glucan,  i.e.,  oat  bran, 
rolled  oats,  and  whole  oat  flour. 

The  natiu«  of  the  substance  for  which 
we  have  concluded  there  is  sufficient 
evidence  to  justify  its  addition  to  the  list 
of  eligible  oat  sources  of  beta-glucan  is 
more  narrowly  circiunscribed  than  that 
of  the  BETATRIM  products  requested  by 
the  petitioners.  Oatrim,  the  substance  to 
be  added  as  an  eligible  oat  source  of 
beta-glucan  soluble  fiber  is  defined  by 
the  specific  manufactiuing  process 
described  by  Newman  and  Inglett,  1994 
(Ref.  3),  by  the  limitations  on  the 
starting  material  £rom  which  the  oatrim 
is  extracted  (i.e.,  oat  bran  or  whole  oat 
flour  as  defined  in  §  101.81(c){2)(ii)(A)), 
and  by  the  limitations  on  the  beta- 
glucan  content  of  the  finished  product 
(i.e.,  not  less  than  that  of  the  starting 
material  and  not  more  than  10  percent 
(dwb)). 

In  this  interim  final  rule,  we  are 
amending  §  101.81(c)(2)(ii)(A)  by  adding 
§  101.81(c)(2)(ii)(A)(4)  which  will 
specify  the  beta-glucan-containing 
soluble  fraction  of  alpha-amylase 
hydrolyzed  oat  bran  and  whole  oat 
flour,  with  a  beta-glucan  content  up  to 
10  percent  (dwb)  and  not  less  than  that 
of  the  starting  material  (dwb),  as  a 
source  of  beta-glucan  soluble  fiber 
eligible  to  be  the  subject  of  this  claim. 
Since  the  processing  of  oat  bran  and 
whole  oat  flour  into  oatrim  involves 
only  a  liquefaction  of  starch  and 
separation  of  insoluble  components 
without  alteration  of  the  beta-glucan 
soluble  fiber  present  in  the  starting 
material,  we  are  specifying  that  the  beta- 
glucan  content  of  the  oatrim  product  is 
not  less  than  that  of  the  starting  material 
(dwb).  New  §101.81(c)(2)(ii)(A)(4) 
specifies: 

Oatrim.  The  soluble  fraction  of  alpha- 
amylase  hydrolyzed  oat  bran  or  whole  oat 
flour,  also  known  as  oatrim.  Oatrim  is 
produced  from  either  oat  bran  as  defined  in 
paragraph  (c)(2)(ii)(A)(})  of  this  section,  or 
whole  oat  flour  as  defined  in  paragraph 


(c)(2)(ii)(A)(3)  of  this  section  by 
solubilization  of  the  starch  in  the  starting 
material  with  an  alpha-amylase  hydrolysis 
process,  and  then  removal  by  centrifugation 
of  the  insoluble  components  consisting  of  a 
high  portion  of  protein,  lipid,  insoluble 
dietary  fiber,  and  the  majority  of  the  flavor 
and  color  components  of  the  starting 
material.  Oatrim  shall  have  a  beta-glucan 
soluble  fiber  content  up  to  10  percent  (dwb) 
and  not  less  than  that  of  the  starting  material 
(dwb). 

B.  Nature  of  the  Food  Eligible  to  Bear 
the  Claim 

Section  101.81(c)(2)(iii)(A)(J) 
currently  specifies  that  a  food  eligible  to 
bear  the  health  claim  shall  include  one 
or  more  of  the  whole  oat  foods  from 
paragraph  (c)(2)(ii)(A)  of  this  section 
(i.e.,  oat  bran,  rolled  oats,  whole  oat 
flour),  and  that  the  whole  oat  food  shall 
contain  at  least  0.75  g  of  soluble  fiber 
per  reference  amount  customarily 
consumed  of  the  food  product.  We  are 
concerned  that  expanding  the  eligible 
sources  of  beta-glucan  soluble  fiber  from 
the  ciurent  three  whole  oat  sources  to 
include  oatrim,  which  is  an  extract  of 
whole  oat  sources  and  has  a  character 
more  as  a  food  ingredient  than  as  a 
whole  oat  food,  may  render  current 
paragraph  {c)(2)(iii)(A)(l)  open  to 
different  interpretations  as  to  the 
contribution  of  soluble  fiber  from 
oatrim-containing  foods  to  meet  the  0.75 
g  requirement.  Oatrim-containing  foods 
could  contain  sources  of  soluble  dietary 
fiber  other  than  oatrim.  Although  such 
foods  may  meet  the  criteria  in 
§  101.81(c)(2)(iii)(A)(l)  to  bear  the 
health  claim  (e.g.,  include  a  whole  oat 
product  listed  in  paragraph  (c)(2)(ii)(A) 
and  contain  at  least  0.75  g  of  soluble 
fiber),  they  would  not  necessarily 
contain  sufficient  beta-glucan  soluble 
fiber  from  the  oatrim  ingredient  to 
contribute  in  a  meaningful  way  to  the  3 
g  or  more  per  day  of  beta-glucan  fiber 
from  whole  oats  necessary  to  reduce  the 
risk  of  CHD. 

The  "Nature  of  the  Food"  section  of 
the  whole  oats  health  claim  originally 
was  worded:  "The  food  shall  contain  at 
least  0.75  gram  (g)  per  reference  amount 
customarily  consumed  of  whole  oat 
soluble  fiber  from  the  eligible  sources 
listed  in  paragraph  (c)(2)(ii)  of  this 
section  *   *  *" 

However,  when  pro[>08ing  to  amend 
this  regulation  to  broaden  the  health 
claim  to  the  proposed  rule  on  "Soluble 
Fiber  from  Certain  Foods  and  CHD"  and 
to  add  psyllium  seed  husk  as  an 
additional  soiut:e  of  soluble  dietary  fiber 
eligible  for  the  claim  (62  FR  28234,  May 
22. 1997)  the  wording  of 
§  101.81(c){2)(iii)(A)  was 
unintentionally  changed  to  the  present 
form  that  requires  "*  *  *  0.75  gram  (g) 


of  soluble  fiber  per  reference  amoimt 
customarily  consumed  of  the  food 
product  *  *  *"  The  phrase  used 
initially,  "whole  oat  soluble  fiber,"  was 
intended  to  mean  beta-glucan  soluble 
fiber  from  whole  oats  (62  FR  3584  at 
3588).  This  was  based  on  information 
that  the  soluble  fiber  content  of  whole 
oats  is  predominantly  (approximately  87 
percent  or  more)  beta-glucan.  Thus,  the 
total  soluble  fiber  content  of  whole  oats 
significantly  reflects  the  beta-glucan 

j)resent.  Moreover,  the  agency  thought 
the  term  "soluble  fiber"  would  be  more 
familiar  to  constuners  than  "beta- 
glucan,"  because  soluble  fiber  can  be 
declared  on  the  nutrition  label;  whereas, 
beta-glucan  is  a  technical  term  that  may 
not  be  widely  understood.  However, 
because  of  the  possibility  that  oatrim- 
containing  foods  bearing  the  health 
claim  could  have  insufficient  amoimts 
of  beta-glucan,  the  specific  type  of 
soluble  fiber  that  is  the  subject  of  this 
interim  final  rule,  FDA  is  redesignating 
current  §  101.81(c}{2)(iii)(A)(2),  and 
adding  new  paragraph  (c)(2){iii)(A)(2) 
specifying  that  the  oatrim-containing 
food  bearing  the  health  claim  contain  at 
least  0.75  g  of  beta-glucan  per  reference 
amount  customarily  consumed.  FDA 
also  is  specifying  that  ciurent  paragraph 
(c)(2)(iii)(A)(l)  refer  to  the  three  oat 
products  previously  authorized  (i.e.,  oat 
bran,  rolled  oats,  and  whole  oat  flour), 
hi  addition,  FDA  intends  to  consider 
in  a  future  separate  rulemaking  the 
advisability  of  amending  paragraph 
§  101.81(c)(2)(iii)(A)(l)  to  clarify  that 
any  food  eligible  for  the  health  claim  on 
the  basis  of  containing  a  whole  oat  food 
must  contain  at  least  0.75  g  of  beta- 
glucan  soluble  fiber  from  the  whole  oat 
source  rather  than  0.75  g  of  soluble  fiber 

~  of  unspecified  type. 

C.  Other  Requirements 

All  other  requirements  in 
§  101.81(c)(1)  through  (c)(2)(i)  must  be 
met  before  any  health  claim  involving 
an  oatrim-containing  product  can  be 
utilized.  FDA  is  providing  that  any  or 
all  of  the  optional  information  in 
§  101.81(d)  may  apply  to  oatrim. 

D.  Model  Health  Claims 

This  interim  final  rule  to  amend 
existing  §  101.81(c)(2)  does  not  affect 
the  model  health  claims  specified  in 
paragraph  (e)  of  §  101.81. 

VI.  Issuance  of  an  Interim  Final  Rule 
and  Inunediate  Efiiective  Date 

We  are  issuing  this  rule  as  an  interim 
final  rule,  effective  immediately,  with 
an  opportimity  for  public  comment. 
Section  403(r)(7)  of  the  act  authorizes  us 
to  make  proposed  regulations  issued 
imder  section  403(r)  of  the  act  effective 
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upon  publication  pending  consideration 
of  public  comment  and  publication  of  a 
final  regulation,  if  the  agency 
determines  that  such  action  is 
necessary.  This  authority  enables  us  to 
act  promptly  on  petitions  that  provide 
information  that  is  necessary  to:  (1) 
Enable  consxuners  to  develop  and 
maintain  healthy  dietary  practices,  (2) 
enable  consumers  to  be  informed 
promptly  and  effectively  of  important 
new  knowledge  regarding  nutritional 
and  health  benefits  of  food,  or  (3)  ensure 
that  scientifically  soimd  nutritional  and 
health  information  is  provided  to 
consumers  as  soon  as  possible.  Interim 
final  regulations  made  effective  upon 
publication  under  this  authority  are 
deemed  to  be  final  agency  action  for 
purposes  of  judicial  review.  The 
legislative  history  indicates  that  such 
regulations  should  be  issued  as  interim 
final  rules  (H.  Conf.  Rept  No.  105-399. . 
at  98  (1997)). 

The  petitioners  have  submitted 
requests  for  the  agency  to  consider 
making  any  proposed  regulation  on  the 
petitioned  health  claim  effective  upon 
publication  of  an  interim  final  rule  (Ref. 
1).  We  acknowledge  that  all  three  of  the 
eligible  criteria  in  section  403(r)(7)(A)  of 
the  act  have  been  met  in  the  petition 
submitted  by  Quaker  Oats  and  Rhodia, 
Inc.  The  health  claim  will  provide 
consumers  with  important  health 
information  on  the  package  label 
regarding  the  role  of  oatrim  products  in 
lowering  cholesterol  and  reducing  the 
risk  of  heart  disease.  The  health  claim 
also  will  provide  consimiers  with 
scientifically  soimd  information  on  the 
nutritional  and  health  benefits  of  foods 
containing  oatrim  and  will  enable 
consumers  to  develop  and  maintain 
healthy  dietary  practices  that  include 
the  incorporation  of  foods  containing 
hydrolyzed  oat  products  into  their  diets. 
Therefore,  we  are  granting  petitioners' 
requests  for  issuance  of  an  interim  final 
rule  for  this  health  claim. 

Vn.  Analysis  of  Impacts 

A.  Regulatory  Impact  Analysis 

We  have  examined  the  economic 
implications  of  this  interim  final  rule  as 
required  by  Executive  Order  12866  and 
the  Regulatory  Flexibihty  Act  (5  U.S.C. 
601-612),  and  the  Unfunded  Mandates 
Reform  Act  of  1995.  Executive  Order 
12866  directs  agencies  to  assess  all  costs 
and  benefits  of  available  regulatory 
alternatives  and,  when  regiUation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  Executive  Order 


12866  classifies  a  rule  as  significant  if 
it  meets  any  one  of  a  niunber  of 
specified  conditions,  including:  Having 
an  annual  effect  on  the  economy  of  $100 
million  or  more,  or  adversely  affecting 
in  a  material  way  a  sector  of  the 
economy,  competition,  or  jobs.  A 
regulation  also  is  considered  a 
significant  regulatory  action  if  it  raises 
novel  legal  or  policy  issues.  We  have 
determined  that  this  interim  final  rule  is 
not  a  significant  regulatory  action  as 
defined  by  Executive  Order  12866. 

This  interim  final  rule  will  not 
generate  any  compliance  costs  relative 
to  the  status  quo,  because  it  does  not 
reqiiire  anyone  to  undertake  any  new 
activity.  No  firm  will  choose  to  use  the 
claim  allowed  by  this  rule  unless  the 
firm  believes  that  doing  so  will  increase 
its  profits.  Because  it  specifies  the 
maimer  in  which  a  health  claim  can  be 
made  in  product  labeling,  this  rule 
imposes  restrictions  that  may  lead  to 
social  costs  compared  with  alternative 
requirements  for  making  the  claim.  The 
costs  of  making  the  claim  under  the 
specified  requirements,  however,  would 
not  differ  significantly  from  the  costs 
imder  plausible  alternative 
requirements. 

This  interim  final  rule  will  generate 
social  benefits  because  it  provides  for 
new  information  in  the  market  regarding 
the  relationship  between  soluble  fiber 
and  the  risk  of  CHD.  We  have  already 
authorized  a  health  claim  on  beta- 
glucan  soluble  fiber  from  certain  other 
whole  oat  soiuces  and  psyllium  seed 
husk  as  sources  of  soluble  fiber  and  the 
risk  of  CHD.  Amending  the  existing 
health  claim  to  include  oatrim  as  an 
eligible  source  of  beta-glucan  soluble 
fiber  will  allow  firms  to  inform 
consumers  of  the  benefits  of  soluble 
fiber  from  oatrim.  The  provisions  of  this 
information  in  this  format  will  signal  to 
consumers  that  we  have  found  the  claim 
to  be  truthful,  not  misleading,  and 
scientifically  valid.  Because  it  specifies 
the  conditions  under  which  a  health 
claim  can  be  made,  this  rule  may  lead 
to  benefits  that  are  greater  or  smaller 
than  imder  alternative  requirements  for 
making  the  claim.  The  benefits  of 
allowing  the  relevant  claim,  however, 
would  not  differ  significantly  from  the 
benefits  under  plausible  alternative 
requirements. 

B.  Regulatory  Flexibility  Analysis 

We  have  examined  the  economic 
implications  of  this  interim  final  rule  as 
required  by  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601-612).  ff  a  rule  has  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  the 
Regulatory  Flexibility  Act  requires  the 
agency  to  analyze  regulatory  options 


that  would  minimize  the  economic 
impact  of  the  rule  on  small  entities. 

As  previously  explained,  this  interim 
final  rule  will  not  generate  any 
compliance  costs  for  any  small  entities, 
because  it  does  not  require  small 
entities  to  undertake  any  new  activity. 
No  small  business  will  choose  to  use  the 
soluble  fiber  bt}m  oatrim  and  CHD 
claim  allowed  by  this  rule  unless  it 
believes  that  doing  so  will  increase  its 
profits.  Accordingly,  we  certify  that  this 
interim  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Under  the  Regulatory  Flexibility  Act.  no 
further  analysis  is  required. 

C.  Unfunded  Mandates 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (Public  Law  104-4) 
requires  cost-benefit  and  other  analyses 
before  any  rulemaking  if  the  rule  would 
include  a  "Federal  Mandate  that  may 
result  in  the  expenditiire  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $100,000,000 
or  more  (adjusted  aimually  for  inflation) 
in  any  1  year."  We  have  determined  that 
this  interim  final  rule  does  not 
constitute  a  significant  regulatory  action 
under  the  Unfunded  Mandates  Reform 
Act. 

Vm.  Environmental  Impact 

The  agency  has  determined  imder  21 
CFR  25.32(p)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

IX.  Paperwork  Reduction  Act 

FDA  concludes  that  the  labeling 
provisions  of  this  interim  final  rule  are 
not  subject  to  review  by  the  Office  of 
Management  and  Budget  because  they 
do  not  constitute  a  "collection  of 
information"  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520).  Rather,  the  food  labeling  health 
claim  on  the  association  between  oatrim 
and  reduced  risk  of  CHD  is  a  "public 
disclosure  of  information  originally 
supplied  by  the  Federal  government  to 
the  recipient  for  the  purpose  of 
disclosure  to  the  public"  (5  CFR 
1320.3(c)(2)). 

X.  Federalism 

We  have  analyzed  this  interim  final 
rule  in  accordance  with  the  principles 
set  forth  in  Executive  Order  13132.  We 
have  determined  that  the  rule  does  not 
contain  policies  that  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  National 
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Government  and  the  States,  or  on  the 
distribution  of  power  and  responsibility 
among  the  various  levels  of  government. 
Accordingly,  we  have  concluded  that 
the  interim  final  rule  does  not  contain 
policies  that  have  federalism 
implications  as  defined  in  the  Executive 
order  and  consequently,  a  federalism 
summary  impact  statement  is  not 
required. 

XI.  Comments       j 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (see 
ADDRESSES)  written  or  electronic 
comments  regarding  this  interim  final 
rule  by  [see  DATES].  Two  copies  of  any 
written  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Submit  one  electronic  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  Dockets 
Management  Branch  office  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 
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List  of  Subjects  in  21  CFR  Part  101 

Food  labeling,  Nutrition,  Reporting 
and  recordkeeping  requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  101  is 
amended  as  follows: 

PARt  101— FOOD  LABEUNG 

1.  The  authority  citation  for  21  CFR 
part  101  continues  to  read  as  follows: 

Authority:  15  U.S.C.  1453. 1454, 1455;  21 
U.S.C.  321,  331,  342,  343,  348,  371;  42  U.S.C. 
243,  264.  271. 

2.  Section  101.81  is  amended  by 
adding  paragraph  (c)(2)(ii)(A)(4),  by 
revising  paragraph  (c)(2)(iii)(A)(2),  by 
redesignating  paragraph  (c)(2)(iii)(A)(2} 
as  paragraph  (c)(2)(iii)(A)(5),  and  by 
adding  new  paragraph  (c)(2)(iii)(A)(2)  to 
read  as  follows: 

S 1 01 .81    Haaltti  claims:  Soluble  fiber  from 
certain  foods  and  risk  of  coronary  haart 
disease  (CHD). 

***** 

(c)*  *  * 

(2)*  •  * 

(ii)*     *   * 

(A)*  *   * 

(4)  Oatrim.  The  soluble  firaction  of 
alpha-amylase  hydrolyzed  oat  bran  or 
whole  oat  flour,  also  known  as  oatrim. 
Oatrim  is  produced  from  either  oat  bran 
as  defined  in  paragraph  (c)(2)(ii)(A)(])  of 
this  section  or  whole  oat  flour  as 
defined  in  paragraph  (c)(2)(ii)(A)(3)  of 
this  section  by  solubilization  of  the 
starch  in  the  starting  material  vn\h  an 
alpha-amylase  hydrolysis  process,  and 
then  removal  by  centrifugation  of  the 
insoluble  components  consisting  of  a 
high  portion  of  protein,  lipid,  insoluble 
dietary  fiber,  and  the  majority  of  the 
flavor  and  color  components  of  the 
starting  material.  Oatrim  shall  have  a 
beta-glucan  soluble  fiber  content  up  to 
10  percent  (dwb)  and  not  less  than  that 
of  the  starting  material  (dwb). 
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(iii)*    *  * 

(A)*  *  * 

(2)  One  or  more  of  the  whole  oat  foods 
from  paragraphs  (c)(2)(ii)(A)(l), 
(c)(2){ii)(A)(2),  and  (c)(2)(ii)(A)(3)  of  this 
section,  and  the  whole  oat  foods  shall 
contain  at  least  0.75  gram  (g)  of  soluble 
fiber  per  reference  amoimt  customarily 
consimied  of  the  food  product;  or 

(2)  The  food  containing  the  oatrim 
frtjm  paragraph  (c)(2)(ii)(A)(4)  of  this 
section  shall  contain  at  least  0.75  g  of 
beta-glucan  soluble  fiber  per  reference 
amoimt  customarily  consumed  of  the 
food  product;  or 
***** 

Dated:  September  27,  2002. 
Margaret  M.  Dotzel, 
Associate  Commissioner  for  Policy. 
[FR  Doc.  02-25067  Filed  9-27-02;  4:39  pm] 

BILUNO  COOE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  arid  Drug  Administration 

21  CFR  Part  173 
[Docket  No.  02F-0042] 

Secondary  Direct  Food  Addttivee 
PerwiKled  In  Food  for  Human 
Consumption 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  a  mixture  of  peroxyacetic 
acid,  octanoic  acid,  acetic  acid, 
hydrogen  peroxide,  peroxyoctanoic 
acid,  and  l-hydroxyethylidene-1,1- 
diphosphonic  acid  as  an  antimicrobial 
agent  on  meat  carcasses,  parts,  trim,  and 
organs.  This  action  is  in  response  to  a 
petition  filed  by  Ecolab,  Inc. 
DATES:  This  rule  is  effective  October  2, 
2002.  Submit  written  or  electronic 
objections  and  requests  for  a  hearing  by 
November  1,  2002. 

ADDRESSES:  Submit  unritten  objections  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061,  Rockville, 
MD  20852.  Submit  electronic  objections 
to  http://www.fda.gov/docJcets/ 
ecomments. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  D.  Latunbach,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
265),  Food  and  E)rug  Administration, 
5100  Paint  Branch  Pkwy.,  College  Park, 
MD  20740,  202-418-3071. 


SUPPLEMENTARY  MFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
February  11,  2002  (67  FR  6265),  FDA 
announced  that  a  food  additive  petition 
(FAP  2A4731)  had  been  filed  by  Ecolab 
Inc.,  Ecolab  Center,  370  N.  Wabasha  St., 
St.  Paul,  MN  55102,  proposing  to  amend 
the  food  additive  regulations  in  Part  173 
Secondary  Direct  Food  Additives 
Permitted  in  Food  for  Human 
Consumption  (21  CFR  part  173)  to 
provide  for  the  safe  use  of  a  mixture  of 
peroxyacetic  acid,  octanoic  acid,  acetic 
acid,  hydrogen  peroxide, 
peroxyoctanoic  acid,  and  1- 
hydroxyethylidene-l  ,1-dipho^phonic 
acid  as  an  antimicrobial  agent  on  meat 
parts,  trim,  and  organs. 

The  agency  has  previously  approved 
the  use  of  the  subject  mixture  on  red 
meat  carcasses  (§  173.370(b)(1))  in 
response  to  an  earlier  petition  submitted 
by  Ecolab,  Inc.  In  the  evaluation  that  led 
to  that  regulation,  the  agency  considered 
"red  meat"  to  indude  the  species  cattle, 
swine,  sheep,  goats,  and  equine.  The 
United  States  Department  of 
Agriculture's  Food  Safety  and 
Inspection  Service  ^FSIS)  uses  the  term 
"meat"  to  refer  to  these  species  (9  CFR 
301.2).  Thus,  FDA  is  removing  the  term 
"red"  as  a  descriptor  for  "meat 
carcasses"  in  §  173.370(b)(1)  to  make  its 
terminology  consistent  with  FSIS. 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material. 
Based  on  this  information,  the  agency 
concludes  that  the  proposed  use  of  the 
additive  is  safe  and  the  additive  will 
achieve  its  intended  technical  effect  as 
an  antimicrobial  agent  on  meat 
carcasses,  parts,  trim,  and  organs. 

Therefore,  FDA  is  approving  the  use 
of  a  mixture  of  peroxyacetic  acid, 
octanoic  acid,  acetic  acid,  hydrogen 
peroxide,  peroxyoctanoic  add,  and  1- 
hydroxyethylidene-1, 1-diphosphonic 
acid  as  an  antimicrobial  agent  on  meat 
carcasses,  parts,  trim,  and  organs. 
Accordingly,  §  173.370  is  amended  as 
set  forth  below.  

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  contact  person  (see  FOR 
FURTHER  INFORMATION  CONTACT).  As 
provided  in  §  171.1(h),  the  agency  will 
delete  frtim  the  documents  any 
materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

In  the  notice  of  filing,  FDA  gave 
interested  parties  an  opportimity  to 
submit  comments  on  the  petitioner's 
environmental  assessment.  FDA 


received  no  comments  in  response  to 
that  notice. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch  {see 
ADDRESSES)  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

This  final  rule  contains  no  collection 
of  information.  Therefore,  clearance  by 
the  Office  of  Management  and  Budget 
under  the  Paperwork  Reduction  Act  of 
1995  is  not  required. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  file  with  the  Dockets  Management 
Branch  (see  ADDRESSES)  written  or 
electronic  objections.  Each  objection 
shall  be  separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  the  objection  is 
made  and  the  grounds  for  the  objection. 
Each  numbered  objection  on  which  a 
hearing  is  requested  shall  specifically  so 
state.  Failure  to  request  a  hearing  for 
any  particular  objection  shall  constitute 
a  waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  indude 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  doctmients 
are  to  be  submitted  and  are  to  be 
identified  with  the  docket  number 
foimd  in  brackets  in  the  heading  of  this 
doctmient.  Any  objections  received  in 
response  to  the  regidation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  173 

Food  additives. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition,  21  CFR  part  173  is 
amended  as  follows: 
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PART  173— SECONDARY  DIRECT 
FOOD  ADDITIVES  PERMITTED  IN 
FOOD  FOR  HUMAN  CONSUMPTION 

1.  The  authority  citation  for  21  CFR 
part  173  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  342,  348. 

2.  Section  173.370  is  amended  by 
revising  paragraph  (b)(1)  to  read  as 
follows:  I 

§  1 73.370    Peroxyacids. 

***** 

(b)(1)  The  additive  is  used  as  an 
antimicrobial  agent  on  meat  carcasses, 
parts,  trim,  and  organs  in  accordance 
with  current  industry  practice  where  the 
maximum  concentration  of  peroxyacids 
is  220  parts  per  million  (ppm)  as 
peroxyacetic  acid,  and  the  maximum 
concentration  of  hydrogen  peroxide  is 
75  ppm. 
***** 

Dated:  September  18.  2002. 
L.  Robert  Lake, 

Director.  Office  of  Regulations  and  Policy, 
Center  for  Food  Safety  and  Applied  Nutrition. 
[FR  Doc.  02-25078  Filed  10-1-02;  8:45  am) 

WUmO  CODE  4160-01-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[CA-084-FON;  FRL-7387-9] 

Rnding  of  Failure  To  Submit  State 
Implementation  Plan  Revisions  for 
Ozone  (1-Hour  Standard),  California- 
San  Joaquin  Valley 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final-rule. 

summary:  EPA  is  taking  final  action  to 
find  that  California  failed  to  submit  state 
implementation  plan  (SIP)  revisions 
required  under  the  Clean  Air  Act  (CAA 
or  Act)  for  the  severe  San  Joaquin  Valley 
Ozone  Nonattainment  Area  (the  San 
Joaquin  Valley  or  the  Valley).  The 
required  revisions-are  an  attainment 
demonstration,  a  reasonable  further 
progress  demonstration,  a  reasonably 
available  control  technology  (RACT) 
rule  for  lime  kibis,  an  inventory  and 
contingency  measures.  California  was 
required  to  submit  these  revisions  by 
May  31.  2002. 

This  action  triggers  the  18-month 
clock  for  mandatory  application  of 
sanctions  and  2-year  clock  for  a  Federal 
implementation  plan  (FTP)  under  the 
Act.  This  action  is  consistent  with  the 
CAA  mechanism  for  assiuing  SIP 
submissions. 


EFFECTIVE  DATE:  This  action  was 
effective  as  of  September  18.  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Doris  Lo,  U.  S.  Environmental 
Protection  Agency,  Region  9,  Air 
Division  (AIR-2),  75  Hawthorne  Street, 
San  Francisco,  CA  94105-3901, 
Telephone:  (415)  972-3959;^ 
lo.  dons@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  San  Joaquin  Valley  Ozone 
Nonattainment  Area  includes  the 
following  counties  in  California's 
central  valley:  San  Joaquin,  part  of 
Kern,'  Fresno,  Kings,  Madera,  Merced, 
Stanislaus  and  Tulare. 

When  the  CAA  was  amended  in  1990, 
each  area  of  the  Country  that  was 
designated  nonattainment  for  the  1-hour 
ozone  standard,  including  the  San 
Joaquin  Valley,  was  classified  by 
operation  of  law  as  "marginal," 
"moderate,"  "serious,"  "severe"  or 
"extreme"  depending  on  the  severity  of 
the  area's  air  quality  problem.  CAA 
sections  107(d)(1)(C)  and  181(a).  Each  of 
these  CAA  classifications  has  different 
requirements,  with  the  most  stringent 
requirements  for  "extreme"  area's.  Based 
on  its  air  quality  during  the  1987-1989 
period,  the  San  Joaquin  Valley 
nonattainment  area  was  initially 
classified  as  serious  with  an  attainment 
date  of  no  later  than  November  15, 1999. 
See  56  FR  56694  (November  6,  1991) 
and  CAA  section  181(a)(1). 

On  June  19,  2000,  EPA  proposed  to 
find  that  the  San  Joaquin  Valley  had 
failed  to  attain  the  1-hour  ozone 
national  ambient  air  quality  standards 
(NAAQS)  by  the  serious  area  attainment 
date  of  November  15, 1999.  65  FR 
37926.  A  final  finding  of  failure  to  attain 
was  published  on  October  23,  2001  (66 
FR  56476)  and  the  Valley  was  thus 
reclassified  by  operation  of  law  as  a 
severe  ozone  nonattaiimient  area 
(effective  December  10,  2001).  Along 
with  the  severe  classification,  the  Valley 
became  subject  to  new  planning 
requirements  under  section  182(d)  of 
the  CAA.  Under  section  182(d),  severe 
area  plans  must  meet  the  requirements 
for  serious  area  plans  in  addition  to 
those  for  severe  areas.  Moreover,  the 
severe  area  plan  revisions  for  the  area 
must  also  meet  the  more  general 
nonattainment  provisions  of  section 
172(c).  In  its  final  reclassification 
action.  EPA  set  May  31,  2002  as  the  due 
date  for  submittal  of  plan  revisions 


addressing  these  requirements.  66  FR 
56481. 

On  Jime  18  and  August  6,  2002. 
California  submitted  plan  revisions 
addressing  several  of  the  severe  area 
requirements  for  the  San  Joaquin  Valley 
(revised  title  V  operating  permit  and 
new  source  review  programs  to  address 
the  new  lower  25  ton  per  year  major 
source  cutoff  for  volatile  organic 
compounds  (VOCs)  and  oxides  of 
nitrogen  (NOx)  and  the  offset  ratio  of 
1.3:1;  rule  requiring  fees  for  major 
sources  should  the  area  fail  to  attain  by 
2005;  and  RACT  ndes  for  most  sources 
subject  to  the  lower  major  source 
applicability  threshold).  Fiulhermore, 
on  September  6,  2002,  California 
submitted  San  Joaquin  Valley  Air 
Pollution  Control  District  commitments 
to  adopt  new  and  revised  control 
measures. 

n.  Final  Action 

A.  Finding  of  Failure  To  Submit 
Required  SIP  Revisions 

While  California's  submittals  address 
several  of  the  severe  area  requirements 
for  the  San  Joaquin  Valley  and  help 
ensure  progress  towards  clean  air,  there 
are  still  requirements  which  have  not 
been  addressed.  Specifically,  the  State 
has  not  submitted  a  demonstration  of 
attainment  of  the  ozone  NAAQS  by  no 
later  than  2005  (sections  181(a)  and 
182(c)(2)(A)),  a  demonstration  (known 
as  reasonable  further  progress  or  rate  of 
progress)  of  creditable  emission 
reductions  of  ozone  precursors  of  at 
least  3%  per  year  until  the  attaiiunent 
year  (section  182(c)(2)(B)),  a  RACT  rule 
for  lime  kilns  addressing  the  25  ton  per 
year  major  source  cutoff  (section 
182(b)(2)(C)),  an  inventory  (section 
172(c)(3))  and  contingency  measiues 
(section  172(c)(9)).  Thus,  EPA  is  today 
making  a  finding  of  failure  to  submit  SIP 
revisions  addressing  these  CAA 
required  elements. 

If  California  does  not  submit  the 
required  plan  revisions  within  18 
months  of  the  effective  date  of  today's 
rulemaking,  pursuant  to  CAA  section 
179(a)  and  40  CFR  52.31,  the  offset 
sanction  identified  in  CAA  section 
179(b)  will  be  applied  in  the  afiiected 
area.  If  the  State  has  still  not  made  a 
complete  submittal  6  months  after  the 
offset  sanction  is  imposed,  then  the 
highway  funding  sanction  will  apply  in 
the  affected  area,  in  accordance  with  40 
CFR  52.31.2  The  18-month  clock  will 


<  See  66  FR  56476  (November  8,  ZOODCboundaiy 
change  for  the  San  Joaquin  Valley  establishing  the 
eastern  portion  of  Kem  County  as  its  own 
nonattainment  area). 


2  In  a  1994  rulemaking,  EPA  established  the 
Agency's  selection  of  the  sequence  of  these  two 
sanctions:  The  offset  sanction  under  section 
179(b)(2)  shall  apply  at  18  months,  followed  6 
months  later  by  the  highway  sanction  under  section 
179(b)(1)  of  the  Act.  EPA  does  not  choose  to  deviate 
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stop  and  the  sanctions  will  not  take 
effect  if,  within  18  months  after  the  date 
of  the  finding,  EPA  finds  that  the  State 
has  made  a  complete  submittal 
addressing  these  severe  area  ozone 
requirements  for  the  San  Joaquin  Valley. 
In  addition,  CAA  section  110(c)(1) 
provides  that  EPA  must  promulgate  a 
federal  implementation  plan  (FIP)  no 
later  than  2  years  after  a  finding  under 
section  179(a)  unless  EPA  takes  final 
action  to  approve  the  submittal  within 
2  years  of  EPA's  finding. 

B.  Effective  Date  Under  the 
Administrative  Procedures  Act 

This  final  action  is  effective  on 
September  18,  2002.  Under  the 
Administrative  Procedures  Act  (APA),  5 
U.S.C.  553(d)(3),  an  agency  rulemaking 
may  take  effect  before  30  days  after  the 
date  of  publication  in  the  Federal 
Register  if  an  agency  has  good  cause  to 
mandate  an  earlier  effective  date. 
Today's  action  concerns  SIP  revisions 
that  are  already  overdue  and  the  State 
has  been  aware  of  applicable  provisions 
of  the  CAA  relating  to  overdue  SIPs.  In 
addition,  today's  action  simply  starts  a 
"clock"  that  will  not  result  in  sanctions 
for  18  months,  and  that  the  State  may 
"turn  off'  through  the  submission  of  a 
complete  SIP  submittal.  These  reasons 
support  an  effective  date  prior  to  30 
days  after  the  date  of  publication. 

C.  Notice-and-Comment  Under  the 
Administrative  Procedures  Act 

This  final  agency  action  is  not  subject 
to  the  notice-and-comment 
requirements  of  the  APA,  5  U.S.C. 
533(b).  EPA  believes  that  because  of  the 
limited  time  provided  to  make  findings 
of  failure  to  submit  regarding  SIP 
submissions.  Congress  did  not  intend 
such  findings  to  be  subject  to  notice- 
and-comment  ndemaking.  However,  to 
the  extent  such  findings  are  subject  to 
notice-and-comment  rulemaking,  EPA 
invokes  the  good  cause  exception 
pursuant  to  the  APA,  5  U.S.C.  553(d)(3). 
Notice  and  comment  are  unnecessary 
because  no  EPA  judgment  is  involved  in 
making  a  nonsubstantive  finding  of 
failure  to  submit  SIPs  required  by  the 
CAA.  Furthermore,  providing  notice 
and  comment  would  be  impracticable 
because  of  the  limited  time  provided 
under  the  statute  for  making  such 
determinations.  Finally,  notice  and 
comment  would  be  contrary  to  the 
public  interest  because  it  would  divert 
Agency  resources  from  the  critical 


from  this  presumptive  sequence  in  this  instance. 
For  more  details  on  the  timing  and  implementation 
of  the  sanctions,  see  59  FR  39832  (August  4. 1994), 
promulgating  40  CFR  52.31,  "Selection  of  sequence 
of  mandatory  sanctions  for  findings  made  pursuant 
to  section  179  of  the  Clean  Air  Act." 


substantive  review  of  submitted  SIPs. 
See  58  FR  51270,  51272,  note  17 
(October  1.  1993);  59  FR  39832,  39853 
(August  4, 1994). 

m.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
from  Executive  Order  12866,  entitled 
"Regulatory  Plaiming  and  Review." 

B.  Executive  Order  13211 

This  rule  is  not  subject  to  Executive 
Order  13211,  "Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use"  (66 
FR  28355  (May  22,  2001))  because  it  is 
not  a  significant  regulatory  action  under 
Executive  Order  12866. 

C.  Executive  Order  13045 

Executive  Order  13045.  entitled 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23, 1997), 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  imder  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency.  This  rule  is 
not  subject  to  Executive  Order  13045 
because  it  does  not  involve  decisions 
intended  to  mitigate  environmental 
health  or  safety  risks. 

D.  Executive  Order  13132 

Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999)  revokes  and  replaces  Executive 
Orders  12612,  Federalism  and  12875, 
Enhancing  the  Intergovernmental 
Partnership.  Executive  Order  13132 
requires  EPA  to  develop  an  accountable 
process  to  ensure  "meaningful  and 
timely  input  by  State  and  local  officials 
in  the  development  of  regulatory 
policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132.  EPA  may  not 
issue  a  regulation  that  has  federalism 


implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal    . 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officisds  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  because  it  does 
not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  established  in  the  Clean 
Air  Act.  Thus,  the  requirements  of 
section  6  of  the  Executive  Order  do  not 
apply  to  this  rule. 

E.  Executive  Order  13175 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments  "  (65  FR 
67249.  November  6.  2000).  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes." 

This  final  rule  does  not  have  tribal 
implications.  It  will  not  have  substantial 
dii^ct  effects  on  tribal  governments,  on 
the  relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

F.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
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have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  iiuisdictions. 

This  final  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because 
findings  of  failure  to  submit  required 
SIP  revisions  do  not  by  themselves 
create  any  new  requirements.  Therefore, 
I  certify  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 

G.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfimded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  today's 
action  does  not  include  a  Federal 
mandate  that  may  result  in  estimated 
costs  of  $100  million  or  more  to  either 
State,  local,  or  tribal  goverrunents  in  the 
aggregate,  or  to  the  private  sector.  The 
CAA  provision  discussed  in  this  notice 
requires  states  to  submit  SIPs.  This 
notice  merely  provides  a  finding  that 
California  has  not  met  that  requirement. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action. 

H.  National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  comply  with  NTTAA. 
EPA  must  consider  and  use  "voluntary 
consensus  standards"  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  unless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical.  EPA 
believes  that  VCS  are  inapplicable  to 
today's  action  because  it  does  not 
require  the  public  to  perform  activities 
conducive  to  the  use  of  VCS. 


/.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  ^^lle  in 
the  Federal  R^jjister.  A  major  rule 
cannot  take  effect  imtil  60  days  after  it 
is  published  in  the  Federal  Register. 
TUs  rule  is  not  a  "major"  rule  as 
defined  by  5  U.S.C.  804(2). 

/.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  December  2, 
2002.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Enviromnental  protection.  Air 
pollution  control,  Intergovenunental 
relations.  Particular  matter.  Reporting 
and  recordkeeping  requirements. 

Authority:  42  U.S.C.  7401  et  seq. 
Dated:  September  18.  2002. 
Wayns  Nastri, 

Regional  Administrator.  Region  IX. 

|FR  Doc.  02-24912  Filed  10-1-02;  8:45  am] 

BIUJNG  CODE  6560-«0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 
[FRL-7387-5] 

Approval  and  Promulgation  of 
Implementation  Plans;  Louisiana; 
Baton  Rouge  Nonattainment  Area; 
Ozone;  1-Hour  Ozone  Attainment 
Demonstration;  Attainment  Date 
Extension,  and  Withdrawal  of 
Norurttainment  Determination  and 
Reclassification 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  Pursuant  to  the  Clean  Air  Act 
(Act),  EPA  is  approving  the  Louisiana  1- 
hour  ozone  attainment  demonstration 
State  Implementation  Plan  (SIP)  for  the 
Baton  Rouge  serious  ozone 
nonattainment  area.  In  conjunction  with 
its  approval  of  the  attainment 
demonstration,  EPA  is:  approving 
Louisiana's  transport  demonstration  and 
extending  the  ozone  attainment  date  for 
the  Baton  Rouge  ozone  nonattainment 
area  to  November  15,  2005,  while 
retaining  the  area's  current  classification 
as  a  serious  ozone  nonattainment  area; 
withdrav»ring  EPA's  June  24,  2002, 
rulemaking  determining  nonattainment 
and  reclassification  of  the  Baton  Rouge 
ozone  nonattainment  area;  finding  that 
the  Baton  Rouge  ozone  nonattainment 
area  meets  the  reasonably  available 
control  measures  (RACM)  requirements 
of  the  Act;  approving  the  State's 
enforceable  commitment  to  perform  a 
mid-course  review  and  submit  a  SIP 
revision  to  EPA  by  May  1,  2004; 
approving  the  motor  vehicle  emissions 
budget  (MVEB)  and  an  enforceable 
commitment  to  submit  revised  budgets 
using  MOBILES;  and  approving  an 
enforceable  transportation  control 
measure  (TCM). 

This  action  also  approves  SIP 
submittals  relating  to  corrections  to  the 
1990  Base  Year  Emissions  Inventory,  the 
9%  Rate-of-Progress  Plan  (ROPP),  and 
the  15%  ROPP. 

DATES:  This  rule  is  effective  October  2, 
2002.  The  amendment  to  §81.319  which 
published  on  Jime  24,  2002  (67  FR 
42688)  and  were  revised  on  August  20, 
2002  (67  FR  53882)  are  withdrawn. 
ADDRESSES:  Copies  of  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours^at  the  following 
addresses:  U.S.  Environmental 
Protection  Agency,  Region  6,  Air 
Planning  Section,  1445  Ross  Avenue, 
Dallas,  Texas  75202-2733;  Louisiana 
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Department  of  Environmental  Quality, 
7920  Bluebonnet  Boulevard,  Baton 
Rouge,  Louisiana  70884.  Please  contact 
the  appropriate  office  at  least  24  hours 
in  advance. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Maria  L.  Martinez,  Air  Planning  Section 
(6PD-L),  EPA  Region  6, 1445  Ross 
Avenue,  Dallas,  Texas  75202-2733, 
telephone  (214)  665-2230. 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  docvunent  whenever 
"we,"  "us,"  or  "our"  is  used,  we  mean 
EPA. 

Background 

A  notice  of  proposed  rulemaking  was 
published  on  this  action  on  August  2, 
2002  (67  FR  50391).  EPA  has  also 
published  a  notice  regarding  the  Baton 
Rouge  area's  potential  eligibility  for  an 
attainment  date  extension  on  May  9, 
2001  (66  FR  23646).  EPA  received 
comments  on  these  proposals.  EPA  has 
also  published  a  related  notice:  the 
"Extension  of  Attainment  Dates  for 
Downwind  Transport  Areas,"  64  FR 
14441  (March  25, 1999).  That  notice 
announced  EPA's  interpretation  of  the 
Act  regarding  the  possibility  of 
extending  attainment  dates  for  ozone 
nonattainment  areas  that  had  been 
classified  as  moderate  or  serious  for  the 
1-hour  ozone  standard  and  which  are 
downwind  of  areas  that  have  interfered 
with  their  ability  to  demonstrate 
attainment.  In  that  notice  EPA  also 
noted  that  we  intended  to  finalize  our 
interpretation  only  when  we  applied 
this  policy  in  the  context  of  individual 
rulemakings  addressing  specific 
attainment  demonstrations  and  requests 
for  attainment  date  extensions.  We  have 
received  comments  on  our  application 
of  this  policy  to  the  Baton  Rouge  area. 
Therefore,  in  this  final  rule,  EPA 
responds  to  adverse  comments  on  these 
proposed  rulemakings  and  notices.  For 
details  on  the  SIP  submittals  and  EPA's 
analysis  of  the  submittals,  refer  to  the 
notices  of  the  proposed  rules  referenced 
above  in  this  paragraph,  and  the 
technical  support  documents  for  the 
August  2,  2002,  and  May  9,  2001, 
proposals. 

EPA  is  making  this  final  rulemaking 
effective  immediately.  Section  553(d)  of 
the  Administrative  Procedine  Act 
generally  provides  that  rules  may  not 
take  effect  earlier  than  30  days  after  they 
are  published  in  the  Federal  Register. 
However,  if  an  Agency  identifies  a  good 
cause,  section  553(d)(3)  allows  a  rule  to 
take  effect  earlier,  provided  that  the 
Agency  publishes  its  reasoning  in  the 
final  rule.  EPA  is  making  this  action 
effective  immediately  because  the 
effective  date  of  the  nonattainment 


determination  and  reclassification 
(which  is  being  vdthdrawn  as  a  result  of 
this  final  rule)  is  imminent.  In  addition, 
EPA  finds  good  cause  for  making  this 
action  effective  immediately  because,  in 
part,  it  relieves  a  restriction  that  would 
otherwise  go  into  effect. 

Information 

This  section  provides  additional 
information  by  addressing  the  following 
questions: 

I.  What  Louisiana  SIP  revisions  are  the  topic 

of  this  action? 
n.  What  previous  actions  have  been  taken 

regarding  the  Baton  Rouge  area  attainment 

demonstration  and  attainment  date? 
III.  What  MVEBs  are  we  approving? 
rV.  What  revisions  concerning  the  1990  Base 

Year  Emissions  Inventory,  the  9%  ROPP. 

and  the  15%  ROPP  are  we  approving? 

V.  Implementation  of  RACM. 

VI.  What  are  the  requirements  for  full 
approval  of  the  attainment  demonstration? 

Vn.  Did  Louisiana  fulfill  these  requirements 

for  full  approval? 
Vni.  What  are  the  criteria  for  an  attainment 

date  extension? 

IX.  How  did  Louisiana  satisfy  the  criteria  for 
an  attainment  date  extension? 

X.  What  action  is  EPA  taking  regarding  the 
Determination  of  Nonattainment  as  of 
November  15. 1999,  and  Reclassification 
published  on  June  24,  2002? 

XI.  What  comments  were  received  on  the 
proposals  covered  by  this  final  action,  and 
on  the  March  25, 1999,  publication  of  the 
attainment  date  extension  policy,  and  how 
has  EPA  responded  to  those? 

Xn.  What  action  is  EPA  Uking  regarding  the 
State  submittals  addressed  by  this  final 
rule? 

L  What  Louisiana  SIP  Revisions  Are 
the  Topic  ofThis  Action? 

The  Baton  Rouge  ozone 
nonattainment  area  encompasses  the 
East  Baton  Rouge,  West  Baton  Rouge, 
Ascension,  Iberville,  and  Livingston 
Parishes  (40  CFR  81.319).  The  State  of 
Louisiana  made  several  submittals  to  us 
relating  to  the  ozone  attainment 
demonstration  and  their  request  for  an 
extension  of  the  attainment  date  for  the 
Baton  Rouge  ozone  nonattainment  area. 
The  submittals  listed  below  relate 
directly  to  EPA's  final  action  described 
in  this  document: 

(a)  On  December  3 1 .  2001 ,  LDEQ      . 
submitted  an  ozone  attainment 
demonstration  and  transport  SIP 
revision.  The  SIP  revision  included: 

i.  A  revision  to  the  15%  ROPP  for  the 
control  of  Volatile  Organic  Compounds 
(VOC)  emissions  in  the  Baton  Rouge 
area.  The  15%  Rate  ROPP  was  approved 
by  EPA  on  October  22, 1996  (61  FR 
54737). 

ii.  Revisions  to  the  1990  base  year 
emissions  inventory.  The  inventory  was 
approved  on  July  2, 1999  (64  FR  35930). 


iii.  Revisions  to  the  Po8t-1996  ROPP. 
The  Post-1996  ROPP,  also  referred  to  as 
the  9%  ROPP,  was  approved  on  July  2, 
1999  (64  FR  35930). 

iv.  Revisions  to  the  Inspection  and 
Maintenance  (I/M)  program. 

V.  Attainment  MVEBs  for  2005  for 
VOCs  and  Nitrogen  Oxides  (NOx).- 

vi.  An  enforceable  commitment  to 
submit  revised  MVEBs  within  24 
months  after  the  release  of  MOBILE6. 

vii.  An  enforceable  commitment  for 
mid-course  review. 

viii.  An  enforceable  transportation 
control  measine  referred  to  as  the 
Advanced  Transportation  Management 
System. 

ix.  An  emissions  control  strategy  that 
incorporates  federal,  state,  and  local 
control  measures. 

X.  Revisions  to  Louisiana's  New 
Source  Review  (NSR)  rules. 

xi.  Substitute  contingency  measures. 

(b)  On  February  27,  2002,  LDEQ 
submitted  final  rules  for  the  emission 
reductions  credit  banking  program. 

(c)  On  February  27.  2002,  LDEQ  also 
submitted  final  revisions  to  the 
contingency  measures  proposed  in  the 
December  31,  2002,  SIP  submittal. 

(d)  On  May  20,  2002,  LDEQ  submitted 
a  letter  concerning  the  revisions  to  the 
rulemaking  dealing  with  VOC  emissions 
from  industrial  wastewater. 

(e)  On  July  25,  2002,  the  Governor 
submitted  Louisiana's  final  rule  for  the 
control  of  emissions  of  nitrogen  oxides. 
Prior  to  that,  on  February  1,  2002,  LDEQ 
had  submitted  changes  to  the  proposed 
rule  for  control  of  NOx  emissions  and 
on  April  8,  2002,  LDEQ  had  submitted 

a  letter  requesting  parallel  processing  of 
revisions  to  the  State's  NOx  regulations. 

EPA  has  taken  separate  final  actions 
on  other  parts  of  the  Baton  Rouge  SIP, 
including  the  I/M  Program.  NOx 
regulations,  NSR,  emissions  reductions 
credit  banking,  and  Contingency 
Measures.  EPA  also  approved  SIP 
revisions  dealing  with  VOC  emissions 
from  industrial  wastewater  which  are 
published  at  67  FR  41840  (June  20, 
2002).  In  this  final  rulemaking  the 
following  are  considered:  The  ozone 
attainment  demonstration  plan  and  its 
associated  MVEBs;  the  transport  SIP 
related  materials;  the  RACM  analysis; 
the  revisions  to  the  1990  base  year 
inventory,  the  15%  ROPP,  and'  the  Post- 
1996  ROPP,  the  attainment  date 
extension,  and  a  withdrawal  of 
nonattainment  determination  and 
reclassification. 
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n.  What  Previous  Actions  Have  Been 
Taken  Regarding  the  Baton  Rouge  Area 
Attainment  Demonstration  and 
Attainment  Date? 

On  May  9.  2001  (66  FR  23646),  EPA 
proposed  to  find  that  the  Baton  Rouge 
ozone  nonattainment  area  had  not 
attained  the  1-hour  ozone  national 
ambient  air  quality  standard  (NAAQS) 
by  the  attainment  date  for  serious 
nonattainment  areas  (November  15, 
1999).  Also  in  that  notice,  EPA  issued 
a  notice  of  the  Baton  Rouge  area's 
potential  eligibility  for  an  attainment 
date  extension,  pursuant  to  EPA's, 
"Guidance  on  Extension  of  Air  Quality 
Attainment  Dates  for  Downwind 
Transport  Areas'  (hereinafter  referred  to 
as  the  attainment  date  extension  policy) 
(Richard  D.  Wilson,  Acting  Assistant 
Administrator  for  Air  and  Radiation) 
issued  on  July  16, 1998.  In  the  May  9, 
2001,  Federal  Register,  EPA  proposed  to 
finalize  the  reclassification  of  the  Baton 
Rouge  nonattainment  area  only  after  the 
area  had  an  opportunity  to  qualify  for  an 
attainment  date  extension  under  the 
attainment  date  extension  policy. 

Subsequent  to  our  May  9,  2001, 
proposed  rulemaking,  a  relevant  court 
decision  was  issued  which  affected 
EPA's  proposed  rulemaking  for  the 
Baton  Rouge  area.  EPA  was  in  the 
process  of  reviewing  the  Attainment 
Plan/Transport  SIP  when  the  United 
States  District  Court  for  the  Middle 
District  of  Louisiana  entered  a  Judgment 
on  March  7,  2002,  ordering  EPA  to 
determine,  by  Jime  5,  2002,  whether  the 
Baton  Rouge  area  had  attained  the 
applicable  ozone  standard  under  the 
CAA.  LEANv.  Whitman,  No.  00-879-A. 
In  compliance  with  the  Court's  Order, 
EPA  signed  on  Jime  5,  2002,  and 
published  in  the  Federal  Register  on 
June  24,  2002.  (67  FR  42688)  our 
determination  that  the  Baton  Rouge  area 
did  not  attain  the  1-hour  ozone  standard 
by  November  15, 1999  in  the  Federal 
Register  (67  FR  42688).  By  operation  of 
law,  that  determination  would  resiUt  in 
the  Baton  Rouge  area  being  reclassified 
from  a  serious  to  a  severe  nonattainment 
area  on  the  effective  date  of  that  rule. 
EPA  conciurently  proposed  to  extend 
the  effective  date  of  our  determination 
fi-om  August  23,  2002,  to  October  4, 
2002  (67  FR  42697,  June  24.  2002).  On 
August  20,  2002.  we  published  an 
.action  finalizing  the  modification  of  the 
effective  date  of  our  June  24,  2002,  final 
reclassification  from  August  23,  2002, 
until  October  4,  2002. 

In  the  June  24,  2002,  proposed 
rulemaking,  EPA  also  set  forth  its  intent 
to  withdraw  the  final  determination  and 
reclassification,  if  EPA  granted  the  State 
an  attainment  date  extension  before  the 


effective  date  of  the  determination  and 
reclassification  rule. 

On  August  2,  2002  (67  FR  50391), 
EPA  proposed  to  approve  Louisiana's  1- 
hour  ozone  attainment  demonstration 
SIP  for  the  Baton  Rouge  ozone 
nonattainment  area.  Also,  in  that  notice 
we  proposed  to  approve  an  extension  of 
the  ozone  attainment  date  for  the  Baton 
Rouge  area  to  November  15,  2005,  while 
retaining  the  area's  classification  as  a 
serious  ozone  nonattainment  area  if  EPA 
took  final  action  to  approve  the  State's 
ozone  attainment  demonstrations.  EPA 
aho  proposed  other  related  actions  in 
the  August  2,  2002,  proposal. 

Additionally,  EPA  has  taken  separate 
actions  on  other  related  revisions  to  the 
Baton  Rouge  SIP,  including  the  I/M 
Program  (proposed  at  67  FR  44410,  Jidy 
2.  2002),  NOx  regulations  (proposed  at 
67  FR  30638,  May  7,  2002.  and  67  FR 
48095,  July  23.  2002),  NSR  (proposed  at 
67  FR  48090,  July  23,  2002),  emissions 
reductions  credit  banking  (proposed  at 
67  FR  48083,  July  23,  2002), 
Contingency  Measures  (proposed  at  67 
FR  35468,  May  20,  2002),  and  SIP 
revisions  dealing  with  VOC  emissions 
frtDm  industrial  wastewater  (67  FR 
41840,  June  20,  2002).  Please  see  the 
related  final  actions  which  published  in 
the  Federal  Register  on  September  26, 
September  27,  and  September  30,  2002. 

EPA  has  received  comments  on 
portions  of  our  May  9,  2001;  Jime  24, 
2002;  and  August  2,  2002,  proposed 
rules.  The  Tulane  Environmental  Law 
Clinic  and  the  Louisiana  Environmental 
Action  Network  (LEAN)  submitted 
adverse  comments  on  portions  of  the 
May  9,  2001;  June  24.  2002;  and  August 
2.  2002,  proposed  rules.  Earthjustice 
submitted  adverse  comments  on 
portions  of  the  August  2,  2002, 
proposed  rule.  Louisiana  Generating, 
LLC  and  Big  Cajun  I  and  II  (LAGen), 
submitted  adverse  comments  on  Section 
4.2.1  of  the  SIP  in  response  to  our 
August  2,  2002,  proposed  approval.  All 
other  comments  on  the  proposals 
supported  EPA's  proposed  actions.  In 
this  final  rule,  EPA  responds  to  the 
adverse  comments  received  in  response 
to  the  relevant  proposals.  EPA  also 
responds  to  relevant  adverse  comments 
on  its  March  25, 1999,  notice  of 
interpretation  regarding  the  attainment 
date  extension  policy  (64  FR  14441). 

m.  What  MVEBs  Are  We  Approving? 

On  December  31,  2001,  Louisiana 
submitted  motor  vehicle  emissions 
budgets  for  the  2005  attainment  year  for 
the  Baton  Rouge  area  in  their  SIP.  The 
attainment  year  MVEBs  established  by 
this  plan  that  we  are  approving  are 
15.48  tons  per  day  for  VOC  and  34.26 
tons  per  day  for  NOx  for  the  Baton 


Rouge  area.  These  budgets  were  posted 
on  the  EPA  website  for  public  comment. 
No  comments  were  received  by  EPA  (67 
FR  46970).  EPA  is  approving  these 
MVEBs  because  they  are  consistent  with 
the  control  measures  in  the  SIP,  and  the 
SIP  as  a  whole  demonstrates  attaiimient 
of  the  1-hour  ozone  standard.  The 
rationale  for  our  approval  is  detailed  in 
the  August  2,  2002,  proposed  action. 
Louisiana  has  committed  to  revise  its 
2005  MVEBs  within  two  years  after  the 
release  of  M0BILE6.  Louisiana  has 
committed  to  not  performing 
transportation  conformity 
determinations  during  the  second  year 
following  the  release  of  M0BILE6 
unless  and  imtil  the  State  submits  an 
MVEB  which  is  developed  using 
M0BILE6  and  which  we  find  adequate. 

All  States  whose  attainment 
demonstrations  include  the  effects  of 
the  Tier  2/sulfur  program  have 
committed  to  revise  and  resubmit  their 
MVEBs  after  we  release  MOBILE6.  If  a 
state  fails  to  meet  its  commitment  to 
submit  revised  budgets  using  MOBILE6, 
EPA  could  make  a  finding  of  failure  to 
implement  the  SIP,  which  would  start  a 
sanctions  clock  under  section  179  of  the 
Act. 

The  final  approval  action  we  are 
taking  today  will  be  effective  for 
conformity  purposes  only  imtil  revised 
MVEBs  are  submitted  and  we  have 
found  them  adequate.  In  other  words, 
the  budgets  we  are  approving  today  will 
apply  for  conformity  purposes  only 
until  there  are  new,  adequate  budgets 
consistent  with  the  State's  commitments 
to  revise  the  budgets.  The  new  budgets 
will  apply  for  conformity  purposes  after 
we  find  them  adequate. 

We  are  limiting  the  duration  of  our 
approval  in  this  manner  because  we  are 
only  approving  the  attainment 
demonstration  emd  the  budgets  based  on 
the  State's  commitment  to  revise  them. 
Therefore,  if  we  confirm  that  the  revised 
budgets  are  adequate,  they  will  be  more 
appropriate  than  the  budgets  we  are 
approving  for  conformity  purposes  now. 

If  the  revised  budgets  raise  issues 
about  the  sufficiency  of  the  attainment 
demonstration,  we  will  work  with  the 
State  to  address  the  issues.  If  the  revised 
budgets  show  that  motor  vehicle 
emissions  are  lower  than  the  budgets  we 
approve,  a  reassessment  of  the 
attainment  demonstration's  analysis 
will  be  necessary  before  reallocating  the 
emission  reductions  or  assigning  them 
to  the  MVEB  as  a  safety  margin.  In  other 
words,  the  State  must  assess  how  its 
original  attainment  demonstration  is 
impacted  by  using  M0BILE6  v 
MOBILES  before  they  reallocate  any 
apparent  motor  vehicle  emission 
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reductions  resulting  from  the  use  of 
MOBILE6. 

IV.  What  Revisions  Concerning  the 
1990  Base  Year  Emissions  Inventory, 
the  9%  ROPF,  and  the  15%  ROPP  Are 
We  approving? 

Under  the  1990  Clean  Air  Act 
Amendments  (CAAA),  States  have  the 
responsibility  to  inventory  emissions 
contributing  to  NAAQS  nonattainment, 
to  track  these  emissions  over  time,  and 
to  ensure  that  control  strategies  are 
being  implemented  that  reduce 
emissions  and  move  areas  towards 
attainment.  The  CAAA  require  ozone 
nonattainment  areas  designated  as 
moderate,  serious,  severe,  and  extreme 
to  submit  a  plan  within  three  years  of 
1990  to  reduce  VOC  emissions  by  15 
percent  within  six  years  after  1990.  The 
baseline  level  of  emissions,  from  which 
the  15  percent  reduction  is  calculated, 
is  determined  by  adjusting  the  base  year 
inventory  to  exclude  biogenic  emissions 
and  to  exclude  certain  emission 
reductions  not  creditable  towards  the  15 
percent.  The  1990  base  year  emissions 
inventory  is  the  primary  inventory  frtim 
which  the  periodic  inventory,  the 
Reasonable  Further  Progress  projection 
inventory,  and  the  modeling  inventory 
are  derived.  ^  The  base  year  inventory 
plays  an  important  role  in  modeling 
demonstrations  for  areas  classified  as 
moderate  and  above. 

States  containing  ozone 
nonattainment  areas  classified  as 
marginal  to  extreme  were  required 
under  section  182(a)(1)  of  the  1990 
CAAA  to  submit  a  final,  comprehensive, 
accurate,  and  current  inventory  of  actual 
ozone  season,  weekday  emissions  from 
all  sources  by  November  15, 1992.  This 
inventory  is  for  calendar  year  1990  and 
is  denoted  as  the  base  year  inventory.  It 
includes  both  anthropogenic  and 
biogenic  sources  of  VOC,  NOx.  and 
carbon  monoxide  (CO). 

Section  182(c)(2)(B)  of  the  Act 
requires  each  State  having  one  or  more 
ozone  nonattainment  areas  classified  as 
serious  or  higher  to  develop  a  plan  by 
November  15, 1994,  that  provides  for 
additional  actual  VOC  reductions  of  at 
least  three  percent  per  year,  averaged 
over  each  consecutive  three  year  period, 
beginning  six  years  after  enactment  of 
the  Act,  until  such  time  as  these  areas 
have  attained  the  NAAQS  for  ozone. 
EPA  approved  the  revisions  to  the  9% 


ROPP  for  the  Baton  Rouge  area  on  Jxdy 
2. 1999  (64  FR  35930). 

The  revisions  we  are  approving  today 
consist  of  revisions  to  the  1990  Base 
Year  Emissions  Inventory,  the  15% 
ROPP.  and  the  9%  ROPP,  which  were 
submitted  as  part  of  the  December  31. 
2001,  Attainment  Plan/Transport  SIP. 
Specifically,  they  were  submitted  as 
part  of  the  substitute  contingency 
measures.  The  substitute  contingency 
measiu^s  are  the  subject  of  a  separate 
EPA  rulemaking  action  which  published 
in  the  Federal  Register  on  September 
26,  2002. 

The  revisions  consisted  of  emission 
reductions  resulting  bora  the 
installation  of  VOC  emission  controls  at 
the  Trunkline  Gas  Company — Patterson 
Compressor  Station  (hereinafter  referred 
to  as  Tnmkline  or  Trunkline  facility)  in 
St.  Mary  Parish.  The  Trunkline  facility 
is  located  approximately  40  kilometers 
from  the  Baton  Rouge  ozone 
nonattainment  area.  In  1997,  EPA  issued 
a  policy  allowing  1-hour  ozone 
nonattainment  areas  to  take  credit  in 
their  Post- 1996  ROPP  ^  for  emission 
reductions  obtained  frt)m  sources 
outside  the  designated  nonattainment 
area,  provided  the  sources  are  no  farther 
away  than  100  km  (for  VOC  sources)  or 
200  km  (for  NOx  sources)  away  from  the 
nonattainment  area.^ 

The  Tnmkline  Gas  Company  had  not 
accoimted  for  13.4  tons  per  day  of  VOC 
emissions.  As  a  result,  the  VOC 
emissions  frt)m  this  facility  had  not 
been  included  in  the  point  source 
emissions  inventory  for  1990.  Emissions 
reported  in  a  corrected  1992  annual 
emissions  inventory  submitted  to  LDEQ 
on  June  6, 1997,  are  the  best  estimate  of 
the  source's  1990  base  year  enussions. 
These  emissions  were  added  back  to  the 
1990  base  year  emissions  inventory.  The 
revised  1990  VOC  base  year  inventory 
that  included  these  Trunkline  emissions 
(i.e.,  13.4  tons  per  day)  would  result  in 
a  total  of  204.6  tons  per  day  revised 
1990  base  year  inventory. 

An  additional  2.0  tons  per  day  of 
emission  reductions  required  were 
identified  in  the  15%  ROPP  revisions. 
The  additional  2.0  tons  per  day  were 
offset  by  1.4  tons  per  day  "surplus"  9% 
ROPP  reduction  from  the  Trunkline 


'  Further  information  on  these  inventories  and 
their  purpose  can  be  found  in  the  "Emission 
Inventory  Requirements  for  Ozone  State 
Implementation  Plans,"  U.S.  Environmental 
Protection  Agency,  Office  of  Air  Quality  Plaiming 
and  Standards.  Research  Triangle  Park,  North 
Carolina,  March  1991. 


2  EPA  has  historically  allowed  a  surplus  emission 
reduction  in  ROPP  to  be  credited  towards  meeting 
the  section  172  and  section  182  requirements. 
EPA's  rationale  is  that  not  allowing  excess  emission 
reductions  to  be  used  as  contingency  measures 
discourages  areas  from  reducing  emissions  "as 
expeditiously  as  practicable"  and  is,  therefore, 
inconsistent  with  section  172  of  the  CAA. 

'  EPA  memorandum.  "Guidance  for 
Implementing  the  1-Hour  Ozone  and  Pre-Existing 
PMio  NAAQS,"  from  Richard  D.  Wilson.  Acting 
Assistant  Administrator  for  Air  and  Radiation, 
December  29, 1997. 


permit  plus  0.6  tons  per  day  of  point 
source  reductions  (163  tons  per  year  or 
0.45  tons  per  day  of  VOCs  frt)m  the  Dow 
Chemical  permit  and  56  tons  per  year  or 
0.15  tons  per  day  of  VOCs  from  the 
BASF  Corporation  permit). 

There  were  also  an  additional  1.2  tons 
per  day  of  reductions  required  for  the 
9%  ROPP  identified  in  the  revisions. 
These  were  taken  from  the  13.0  tons  per 
day  Tnmkline  emissions  reductions  that 
were  netted  from  the  post-90  emissions 
growth. 

For  additional  detailed  discussions  on 
the  above  mentioned  revisions  please 
see  our  August  2,  2002,  rulemaking  (67 
FR  50396).  EPA  received  adverse 
comments  concerning  these  revisions. 
Those  comments  are  addressed 
elsewhere  in  this  notice. 

V.  Implementation  of  RACM 

Section  172(c)(1)  of  the  Act  requires 
attainment  demonstration  SIPs  to 
provide  for  the  implementation  of  all 
RACM  as  expeditiously  as  practicable. 
EPA  has  previously  provided  guidance 
interpreting  the  RACM  requirements  of 
172(c)(1).  (See  57  FR  13498. 13560.)  We 
also  discussed  the  RACM  requirements 
in  our  August  2,  2002.  Federal  Register 
proposal.  EPA  has  reviewed  the  state's 
submitted  analyses,  the  process  used  to 
review  and  select  transportation  control 
measures,  the  state's  evaluation  of 
potential  stationary  source  control 
measures,  and  the  attainment  year 
emissions  inventories  for  the  Baton 
Rouge  area.  While  the  Act  requires 
nonattainment  areas  to  implement 
available  RACM  measures,  EPA  does 
not  believe  that  section  1 72(c)(1) 
requires  implementation  of  potential 
RACM  measures  that  either  require 
intensive  and  costly  implementation 
efforts  or  that  produce  relatively  small 
emissions  reductions  that  will  not 
accelerate  attainment  of  the  ozone 
standard. 

Analyses  conducted  by  LDEQ 
concluded  that  the  additional  set  of 
evaluated  measures  are  not  reasonably 
available  for  the  Baton  Rouge  area, 
because:  (a)  Some  would  require  an 
intensive  and  costly  effort  for  numerous 
small  area  sources,  and  (b)  the  measures 
would  not  produce  emission  reductions 
sufficient  to  advance  the  attainment 
date  in  the  Baton  Rouge  area.  Therefore, 
the  measures  were  rejected  as  possible 
RACM. 

EPA  received  adverse  comments  on 
our  proposed  finding  that  Louisiana  has 
satisfied  the  RACM  requirements  of  the 
Act.  Those  comments  are  addressed 
below.  EPA  believes  that  the  reductions 
bom  the  measures  rejected  by  the  State 
would  not  accelerate  attainment  of  the 
ozone  NAAQS.  Based  upon  EPA's 
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review  of  the  State's  analysis  and 
submission,  the  explanation  provided  in 
our  August  2,  2002,  proposed  rule  (67 
FR  50391)  and  our  interpretation  of  the 
Act,  EPA  is  approving  Louisiana's 
RACM  analysis. 

VI.  What  Are  the  Requirements  for  Full 
Approval  of  the  Attainment 
Demonstration? 

The  attainment  demonstration  SIP 
must  meet  applicable  criteria  as  detailed 
in  the  Act.  The  specific  requirements  of 
the  Act  for  serious  ozone  nonattainment 
areas  are  found  in  section  182(c). 
Section  172  provides  the  general 
requirements  for  nonattainment  plans. 
Refer  to  our  August  2,  2002,  proposal 
(67  FR  50391)  for  further  details  of 
requirements  for  attainment 
demonstrations. 

Vn.  Did  Louisiana  Fulfill  These 
Requirements  for  Full  Approval? 

EPA  guidance  published  in  1996 
provides  that  states  may  rely  on  a 
modeled  attaimnent  demonstration 
supplemented  with  additional  weight  of 
evidence  (WOE)  to  demonstrate 
attainment  ("Guidance  on  the  Use  of 
Modeled  Results  to  Demonstrate 
Attainment  of  the  Ozone  NAAQS," 
EPA-454/B-95-007,  June  1996).  In  our 
August  2,  2002,  Federal  Register  notice 
we  listed  documents  containing  many  of 
EPA's  gmdelines  affecting  the  content 
and  review  of  ozone  attainment 
demonstration  submittals.  (67  FR 
50394.)  In  that  notice,  we  also  described 
in  detail  the  modeling  requirements  for 
an  attainment  demonstration  as  well  as 
the  additional  analyses  that  may  be 
considered  when  the  deterministic 
approach,  as  described  in  EPA 
guidance,  does  not  show  attainment  (67 
FR  50394-50395).  In  the  same  Federal 
Register  document,  EPA  details  the 
statistical  and  modeling  data  presented 
in  the  state's  attainment  demonstration 
that  support  the  validity  of  the  ozone 
modeling  results  and  the  adequacy  of 
the  adopted  ozone  attainment  strategies. 
The  State  concludes,  and  EPA  concurs, 
that  the  modeling  system  performs  at  an 
acceptable  level  because  it  satisfactorily 
reproduces  peak  ozone  concentrations 
relative  to  the  monitored  peak  ozone 
concentrations.  The  modeling  system 
adequately  simulates  the  observed 
magnitude  and  spatial  and  temporal 
patterns  of  monitored  ozone 
concentrations.  Furthermore,  the 
modeling  results  accurately  differentiate 
between  days  with  marginal  ozone 
levels  and  days  with  elevated  ozone 
concentrations.  Therefore,  based  on  the 
modeling  and  WOE  results  presented  by 
the  State  which'confirm  the  adequacy  of 
the  adopted  emission  control  strategy. 


EPA  is  approving  the  State's  attainment 
demonstration.  EPA  also  finds  that  the 
appropriate  attainment  date  is 
November  15,  2005,  based  on  the 
attainment  demonstration.  EPA  received 
adverse  comments  regarding  the  State's 
modeled  attainment  demonstration. 
These  comments  and  our  responses  are 
summarized  elsewhere  in  this  notice. 

Vm.  What  Are  the  Criteria  for  an 
Attainment  Date  Extension? 

EPA's  policy  regarding  an  extension 
of  the  ozone  attainment  date  for  the 
Baton  Rouge  area  was  set  forth  in  EPA's 
notice  of  proposed  nilemakings  dated 
May  9,  2001  (66  FR  23646,  23650- 
23651)  and  August  2,  2002  (67  FR 
50391).  On  July  16, 1998,  a  guidance 
memorandum  entitled  "Extension  of 
Attainment  Dates  for  Downwind 
Transport  Areas"  was  issued  by  EPA 
and  was  published  in  a  notice  of 
interpretation  on  March  25, 1999  (64  FR 
12221).  In  it,  EPA  set  forth  its 
interpretation  of  the  Act  regarding  the 
extension  of  attainment  dates  for  ozone 
nonattainment  areas  that  have  been 
classified  as  moderate  or  serious  for  the 
1-hour  ozone  standard,  and  which  are 
downwind  of  areas  that  have  interfered 
with  the  moderate  and  serious 
nonattairunent  areas's  attainment  of  the 
ozone  standard  by  dates  prescribed  in 
the  Act.  EPA  stated  that  it  will  consider 
extending  the  attainment  date  for  an 
area  or  a  state  that: 

1.  Has  been  identified  as  a  downwind 
area  affected  by  transport  from  either  an 
upwind  area  in  the  same  state  with  a 
later  attaimnent  date  or  an  upwind  area 
in  another  state  that  significantly 
contributes  to  downwind  ozone 
nonattainment; 

2.  Has  submitted  an  approvable 
attainment  demonstration  vtrith  any 
necessary,  adopted  local  measures,  and 
with  an  attainment  date  that  shows  it 
will  attain  the  1-hour  standard  no  later 
than  the  date  that  the  emission 
reductions  are  expected  from  upwind 
areas  in  the  final  NOx  SIP  call  and/or 
the  statutory  attainment  date  for  upwind 
nonattainment  areas,  i.e.,  assiuning  the 
boundcuy  conditions  reflecting  those  - 
upwind  emission  reductions; 

3.  Has  adopted  all  applicable  local 
measures  required  under  the  area's 
current  ozone  classification  and  any 
additional  emission  control  measures 
demonstrated  to  be  necessary  to  achieve 
attainment,  assuming  the  emission 
reductions  occur  as  required  in  the 
upwind  areas;  and 

4.  Has  provided  that  it  will  implement 
all  adopted  measures  as  expeditiously 
as  practicable,  but  no  later  than  the  date 
by  which  the  upwind  reductions  needed 
for  attainment  will  be  achieved. 


K.  How  Did  Louisiana  Satisfy  the 
Criteria  for  an  Attainment  Date 
Extension? 

Louisiana  satisfied  the  criteria  for  an 
attainment  date  extension  as  follows: 

1.  EPA  finds  that  Louisiana  has 
demonstrated  that  it  is  a  downwind  area 
affected  by  transport  from  the  Houston 
area  and  that  Houston  contributes  to  the 
Baton  Rouge  area's  ozone 
nonattainment; 

2.  As  explained  elsewhere  in  this 
notice,  EPA  finds  that  the  State  of 
Louisiana  has  submitted  an  approvable 
attaimnent  demonstration  that  provides 
for  attainment  no  later  than  the  date 
emissions  reductions  are  expected  from 
the  upwind  area.  Furthermore,  all  of  the 
control  measures  needed  for  attaiiunent 
have  been  adopted  and  submitted  to 
EPA.  These  measures  include  all  serious 
area  i^uirements  under  section  182(c). 

3.  EPA  has  determined  that  Louisiana 
has  adopted  local  measures  required  by 
the  Act  for  the  area's  ciurent 
classification  as  a  serious  nonattainment 
area.  See  Louisiana's  SIP  submittals  and 
67  FR  50391  (August  2,  2002)  and  the 
references  cited  therein  for  a  discussion 
of  the  local  measures  adopted  by  the 
State. 

4.  With  respect  to  implementation  of 
all  adopted  measures  as  expeditiously 
as  practicable  but  no  later  than  the  time 
upwind  controls  are  expected, 
Louisiana  has  demonstrated  to  EPA  that 
all  control  measures  would  be  in  place 
by  November  15,  2005.  This  is  two  years 
in  advance  of  the  Houston,  Texas, 
upwind  area  that  is  contributing  to  the 
Baton  Rouge  area's  nonattainment. 
Since  the  local  measures  adopted  by 
Louisiana  necessary  for  attainment  will 
be  impleniented  no  later  than  2005  and 
EPA  finds  that  they  will  be 
implemented  as  expeditiously  as 
practicable,  the  State  has  shown  that 
this  element  of  the  attaiiunent  date 
extension  policy  has  been  satisfied. 

EPA  therefore  concludes,  consistent 
with  the  attainment  date  extension 
policy,  the  State  has  met  the  criteria  for 
an  attaimnent  date  extension.  EPA  is 
thus  extending  the  attainment  date  for 
the  Baton  Rouge  area  to  November  15, 
2005,  to  allow  the  upwind  reductions  to 
occur  before  attainment  is  required. 
Additional  backgroimd  information  on 
EPA's  attaiimient  date  extension  policy 
can  be  foimd  in  the  following  Federal 
Register  notices: 
64  FR  14441  (March  25, 1999) 
64  FR  12284  (March  18, 1999) 
64  FR  18864  (April  16,  1999) 
64  FR  27734  (May  21, 1999) 

64  FR  70459  (December  16, 1999) 

65  FR  20404  (April  17.  2000) 

66  FR  585  (January  3,  2001) 
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66  FR  634  Qanuary  3,  2001) 
66  FR  666  (January  3,  2001) 
66  FR  17647  (April  3,  2001) 
66  FR  20122  (April  19,  2001) 
66  FR  26913  (May  15,  2001) 

66  FR  33996  (June  26.  2001) 

67  FR  30574  (May  7,  2002) 

EPA  received  comments  regarding  the 
basis  for  and  application  of  the 
extension  policy  in  granting  the  Baton 
Rouge  ozone  nonattainment  area  an 
attainment  date  extension.  Those 
conunents  and  our  responses  to 
comments  are  summarized  elsewhere  in 
this  docwnent. 

X.  What  Action  Is  EPA  Taking 
Regarding  the  Determination  of 
Nonattainment  as  of  November  15, 
1999,  and  Reclassification  Published  on 
June  24,  2002? 

On  May  10,  2000,  the  Governor  of 
Louisiana  requested  an  attainment  date 
extension  for  the  Baton  Rouge  area.  On 
May  9,  2001,  EPA  proposed  its  finding 
that  the  Baton  Rouge  area  did  not  attain 
the  1-hour  ozone  NAAQS  by  the 
applicable  attaiimient  date  (66  FR 
23646).  In  that  proposed  action,  we  also 
stated  that  Louisiana  was  seeking  an 
extension  of  its  attaiiunent  date 
pursuant  to  EPA's  attainment  date 
extension  policy.  EPA  proposed  to  take 
final  action  on  die  determination  of 
nonattainment  and  reclassification  of 
the  Baton  Rouge  area  only  after  the  area 
had  received  an  opportunity  to  qualify 
for  an  attainment  date  extension  imder 
the  attainment  date  extension  policy. 
Louisiana  submitted  an  Attainment 
Plan/Transport  SIP  on  December  31, 

2001,  for  the  Baton  Rouge  area.  EPA  was 
in  the  process  of  reviewing  the 
Attainment  Plan/Transport  SIP  when, 
on  March  7,  2002,  the  United  States 
District  Court  for  the  Middle  District  of 
Louisiana  entered  a  Judgment  ordering 
EPA  to  determine,  by  Jime  5,  2002, 
whether  the  Baton  Rouge  area  had 
attained  the  applicable  ozone  standard 
imder  the  CAA.  LEAN  v.  Whitman,  No. 
00-879-A.  In  compliance  with  the 
Court's  Order,  EPA  signed  on  June  5, 

2002,  and  published  in  the  Federal 
Register  on  June  24,  2002,  (67  FR  42688) 
oiu  determination  that  the  Baton  Rouge 
area  did  not  attain  the  1-hour  ozone 
standard  by  November  15, 1999. 

On  June  24,  2002,  EPA  published  its 
"Determination  of  Nonattainment  as  of 
November  15. 1999,  and  Reclassification 
of  the  Baton  Rouge  Ozone 
Nonattainment  Area;  State  of  Louisiana; 
Final  Rule"  (67  FR  42688).  The  effective 
date  of  that  Determination  and 
Reclassification  was  initially  set  at 
August  23,  2002.  However,  in  a  separate 
notice  the  same  day  (67  FR  42697),  EPA 
proposed  to  extend  the  effective  date  of 


the  Determination  and  Reciassification 
until  October  4,  2002.  On  August  20, 
2002  (67  FR  53882),  EPA  finalized  the 
modification  of  the  effective  date  of  the 
Determination  of  Nonattainment  as  of 
November  15, 1999,  and  Reclassification 
of  the  Baton  Rouge  Ozone 
Nonattainment  Area,  extending  it  until 
October  4.  2002. 

In  our  August  2,  2002,  Federal 
Register  document  (67  FR  50391),  EPA 
proposed  to  withdraw  the  Notice  of 
Determination  of  Nonattainment  and 
Reclassification  if  we  approved  an 
attainment  date  extension  prior  to  the 
effective  date  of  the  Determination  of 
Nonattainment.  As  noted  in  our  August 
2,  2002,  proposal,  EPA  believes  this  is 
appropriate  for  a  number  of  reasons. 

Since  we  are  today  granting  an 
extension  imtil  November  15,  2005,  for 
attaimnent  of  the  1-hour  ozone 
standard,  EPA's  obligation  imder 
section  181(b)(2)(A)  of  the  Act  to 
determine  attainment  is  thereby  shifted 
into  the  future.  As  a  residt,  we  are 
hereby  withdravdng  the  published 
nonattainment  determination  and  the 
consequent  reclassification,  which  has 
not  yet  gone  into  effect.  Therefore,  the 
Baton  Rouge  area  retains  its 
classification  as  a  serious  ozone 
nonattainment  area.  As  stated 
previously,  comments  on  our  proposal 
to  extend  the  attainment  date  are 
addressed  below.  In  today's  action,  we 
are  withdrawing  the  Notice  of 
Nonattainment  Determination  and 
Reclassification,  prior  to  its  becoming 
effective.  EPA  received  adverse 
comments  relating  to  our  proposal  to 
withdraw  the  nonattairunent 
determination  and  consequent 
reclassification  in  the  event  we  granted 
an  attainment  date  extension.  Those 
adverse  comments  are  addressed  below 
in  this  document. 

XI.  What  Comments  Were  Received  on 
the  Proposals  Covered  by  This  Final 
Action,  and  on  the  March  25, 1999, 
Publication  of  the  Attainment  Date 
Extension  Policy,  and  How  Has  EPA 
Responded  to  Tliose? 

EPA  received  comments  from  the 
public  on  the  Notices  of  Proposed 
Rulemaking  published  on  May  9,  2001; 
June  24,  2002;  and  August  2,  2002,  for 
the  proposed  approval  of  the  Baton 
Rouge's  ozone  attainment 
demonstration  and  attainment  date 
extension.  EPA  received  adverse 
comments  fi-om  Tulane  and  LEAN  for 
our  May  9,  2001  and  the  August  2,  2002, 
proposals.  We  received  adverse 
conunents  from  Earthjustice  on  our 
August  2,  2002,  proposal.  EPA  also 
received  comments  in  support  of  the 
proposals  from  24  commenters. 


EPA  sets  forth  below  in  this  section 
our  responses  to  adverse  comments 
received  on  these  notices  which  are 
relevant  to  this  nilemaking.  EPA  also 
received  comments  relating  to  the 
proposal  to  determine  that  the  Baton 
Rouge  area  did  not  attain  the  ozone 
standard  by  November  15,  1999.  These 
comments  relate  primarily  to  the 
necessity  of  making  the  nonattainment 
determinations,  and  the  appropriate 
attainment  date  if  the  area  were 
reclassified.  In  EPA's  June  24,  2002, 
final  rule,  EPA  responded  to  adverse 
comments  on  the  proposed 
determination  that  the  area  did  not 
attain  the  standard  by  November  15, 
1999,  and  finalized  the  reclassification 
to  severe  nonattainment.  (67  FR  42688, 
42693-42695).  The  effective  date  of  that 
action  was  extended  to  October  4,  2002. 
Today  we  are  withdrawing  our  June  24, 
2002,  final  rule. 

Finally,  some  of  the  comments 
received  in  Docket  A-9&-47  on  EPA's 
notice  regarding  "Extension  of 
Attainment  Dates  for  Downwind 
Transport  Areas  "  64  FR  12221  (March 
25, 1999),  are  relevant  to  this 
rulemaking.  EPA  incorporates  its 
responses  to  those  comments,  set  forth 
in  66  FR  586,  66  FR  634,  66  FR  666 
Ganuary  3,  2001),  and  66  FR  26913  (May 
15,  2001),  66  FR  33996  (June  26,  2001). 
66  FR  33996  (June  26,  2001),  and  67  FR 
30574  (May  7,  2002),  insofar  as  herein 
relevant. 

The  following  discussion  summarizes 
and  responds  to  all  adverse  comments: 

Conunents  Received  in  Response  to  the 
May  9,  2001  (67  FR  23646),  Proposal 

Comment  1:  Eleven  comment  letters 
were  received  with  statements  of 
support  for  EPA's  proposed  eligibility 
for  a  transport-based  attainment  date 
extension.  Two  comment  letters  were 
received  in  opposition  to  the  transport- 
based  attainment  date  extension.  "The 
commenters  in  support  believed  that  the 
Baton  Rouge  area  was  affected  by  the 
transport  of  ozone  from  the  Houston- 
Galveston,  Texas,  nonattainment  area 
(hereinafter  referred  to  as  Houston).  The 
commenters  in  opposition  believed  that 
either  the  Baton  Rouge  area  did  not 
meet  the  conditions  under  EPA's 
transport-based  attainment  date 
extension  policy,  that  the  time  for 
making  an  attainment  determination 
was  overdue,  and/or  the  Act  did  not 
give  EPA  the  authority  to  grant  the 
transport-based  attainment  date 
extension. 

Response  1:  In  this  final  rule,  EPA 
responds  to  the  relevant  adverse 
comments  on  EPA's  legal  authority  to 
extend  the  Baton  Rouge  area's 
attainment  date  received  in  response  to 
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that  proposal.  The  responses  to 
comments  in  a  number  of  prior 
rulemakings  concerning  the  attainment 
date  extensions  granted  in  Washington, 
DC,  Springfield,  Massachusetts,  Greater 
Connecticut,  Beaumont,  Texas,  the  St. 
Louis  area,  and  Atlanta,  Georgia,  are 
relevant  ^nd  responsive  to  the 
comments  received  on  Baton  Rouge.  In 
those  prior  rulemakings,  EPA  responded 
to  similar  challenges  to  the  legality  of 
the  attainment  date  extension  policy, 
and  EPA  therefore  incorporates  its 
responses  to  those  comments,  set  forth 
in  66  FR  586,  66  FR  634,  66  FR  666 
(January  3.  2001),  66  FR  26913  (May  15, 
2001),  66  FR  33996  (June  26,  2001),  and 
67  FR  30574  (May  7,  2002),  insofar  as 
herein  relevant. 

Many  of  the  legal  arguments  and  other 
issues  raised  in  the  comments 
'addressing  the  attainment  date 
extension  proposed  in  Baton  Rouge 
have  also  been  addressed  in  the  briefs 
EPA  has  filed  in  litigation  concerning 
the  extensions  in  Washington,  DC  Sierra 
Club  V.  Whitman,  Nos.  01-1070  (DC 
Cir.),  St.  Louis,  Sierra  Club  v.  EPA  01- 
2844,  No.  01-2845  (7th  Cir.),  Sierra  Club 
V.  Whitman,  Nos.  01-5123  and  01-5299 
(DC  Cir.),  and  Beaumont,  Sierra  Club  v. 
EPA.  No.  01-60537  {5th  Cir.).  These 
briefs  have  been  placed  in  the  docket  for 
this  rulemaking  and  are  incorporated 
herein  by  reference.  I 

Commenters  cite  to  prior  case  law  in 
support  of  such  propositions  as:  a  list  of 
specific  remedial  provisions  excludes 
the  possibility  of  inferring  that  Congress 
intended  any  additional  forms  of  relief; 
an  agency  cannot  substitute  its  policy 
choices  for  those  of  Congress:  the 
attainment  deadlines  are  central  to  the 
CAA  and  cannot  be  adjusted.  EPA  has 
previously  set  forth  its  views  on  these 
issues  in  its  prior  responses  and  in  its 
briefs.  None  of  the  cases  or  arguments 
cited  by  the  commenters  alters  these 
views,  or  undermines  EPA's  authority  to 
interpret  the  text  of  the  statute  in  its  full 
context  so  as  to  give  effect  to 
Congressional  intent.  EPA  is 
implementing  the  attaimnent  date 
extension  not  as  a  mere  Agency  policy 
preference,  but  in  order  to  fulfill 
Congressional  intent.  Moreover,  even  in 
the  absence  of  explicit  statutory 
authority,  EPA  may  grant  extensions  of 
time  under  the  CAA  where  it  concludes 
that  Congress  would  have  done  the 
same  had  it  foreseen  the  circimfistances 
presented.  NRDC  v.  EPA,  22  F.3d  1 125 
(D.C.  Cir.  1994). 

Please  see  the  responses  to  related 
comments  concerning  Baton  Rouge's 
eligibility  for  an  extension  in  the 
comment  section  below. 


Comments  Received  in  Response  to  the 
August  2,  2002  (67  FR  50391),  Proposal 

Twenty-seven  comment  letters  were 
received  on  our  August  2,  2002, 
proposed  approval  rulemaking.  Of  these 
twenty -seven  letters,  we  received  four 
comment  letters  with  adverse  comments 
dealing  with  our  proposed  action. 

Comment  2:  One  commenter  contends 
that  EPA  lacks  statutory  authority  to 
approve  the  request  for  an  attainment 
date  extension  based  on  EPA's 
attainment  date  extension  policy.  The 
commenter  asserts  that  the  current 
classification  for  the  Baton  Rouge  area  is 
"severe"  and  not  "serious."  The 
commenter  contends  that  EPA  has 
already  determined  that  the  area  failed 
to  attain  the  ozone  standard  within  the 
meaning  of  section  181(b)(2)(A)  of  the 
Act,  and  that,  therefore,  the  Baton  Rouge 
area  was  reclassified  by  operation  of 
law,  despite  EPA's  refusal  to 
acknowledge  this.  The  commenter 
incorporates  by  reference  its  arguments 
as  to  the  legality  of  the  attainment  date 
extension  policy  contained  in  its  briefs 
in  Sierra  Club  v.  EPA,  294  F.3d  155, 
160-162  (DC  Cir.  2002);  Opening  and 
Reply  Briefs  of  Sierra  Club  in  Sierra 
Club  V.  EPA,  DC  Cir.  01-1070,  at  Part  I; 
Earthjustice  Comments  dated  April  26, 
1999,  addressing  EPA's  proposal 
entiUed  "Extension  of  Attainment  Dates 
for  Downwind  Transport  Area."  64  Fed. 
Reg.  14441  (March  25,  1999);  Transcript 
of  Oral  Argxunent  in  Sierra  Club  v.  EPA, 
DC  Cir.  01-1070  (February  4,  2002). 

Response  2:  EPA  has  responded  to  the 
contentions  regarding  the  legality  of 
EPA's  attainment  date  extension  policy 
in  its  responses  to  comments  on  the 
May  9,  2001,  proposed  rulemaking.  As 
to  the  assertion  that  the  classification  of 
the  Baton  Rouge  area  is  "severe"  and 
not  "serious,"  EPA,  prior  to  the  Court- 
ordered  rulemaking  published  on  June 
24,  2002,  had  issued  no  final 
rulemaking  determining  that  the  Baton 
Rouge  area  had  not  attained  the 
standard  by  November  1999.  Therefore, 
the  Baton  Rouge  area  was  not 
reclassified  to  "severe."  Moreover,  since 
EPA  is  today  issuing  a  final  attainment 
date  extension  and  withdrawing  its  June 
24,  2002,  determination  prior  to  that 
determination  taking  effect,  the  Baton 
Rouge  area  remains  classified  as  a 
serious  area.  EPA  incorporates  its 
responses  to  the  comments  contained  in 
its  briefs  in  the  cases  cited  above. 

Comment  3:  One  commenter  argues 
that  the  DC  Circuit  has  decided 
adversely  to  the  attainment  date 
extension,  and  that  similar  cases  are 
pending  before  the  Seventh  Circuit  and 
before  the  Fifth  Circuit,  which  is 
considering  this  issue  in  the  Sierra  Club 


V.  EPA.  (No.  01-60537),  argued 
September  4,  2002.  EPA  should  await 
the  outcomes  of  those  cases.  The  fact 
that  the  Louisiana  SIP  provides  for 
RACM  and  ROPP  does  not  fix  the " 
proposed  rules  shortfalls.  The  area 
should  still  be  reclassified. 

Response  3:  While  the  DC  Circuit  has 
issued  a  decision  concerning 
Washington,  DC,  EPA  nevertheless 
believes  that  its  approach  is  justified 
and  is  currently  continuing  to  litigate 
the  pertinent  legal  issues  in  two  other 
Circuits.  The  Seventh  Circuit  has  yet  to 
rule  on  the  attainment  date  extension 
issue  with  regard  to  the  St.  Louis  area, 
and  the  Fifth  Circuit,  which  would  have 
jurisdiction  to  review  EPA's  rulemaking 
regarding  Baton  Rouge,  has  yet  to  rule 
on  the  attainment  date  extension  issue 
in  the  context  of  Beaumont,  Texas. 
When  these  Circuits  issue  their 
decisions  in  these  cases,  EPA  will 
reevaluate  its  position  with  respect  to 
Baton  Rouge. 

Comment  4:  Commenters  claim  that 
on  two  occasions — on  separate 
amendments  offered  by  Senator  Kasten 
in  1990  and  Senator  Levin  in  1994, 
Congress  rejected  amendments  to  the 
Clean  Air  Act  providing  for  attaiimient 
date  extensions. 

Response  4:  Neither  amendment  cited 
by  commenters  corresponds  with  EPA's 
attainment  date  extension  policy,  and 
there  is  no  evidence  that  either  was 
acted  upon  by  Congress.  In  its  prior 
rulemaking  notices  and  briefs  EPA  has 
answered  the  arguments  that  the 
comjnenters  raised  on  the  Kasten 
amendment.  As  to  the  Levin 
amendment  cited  by  commenters,  this 
bill  did  not  address  attainment  date 
extensions,  but  rather  a  revision  to 
section  182(h)(1)  concerning  rural 
transport  areas  that  was  aimed  at 
original  classifications.  This  proposed 
amendment  did  not  propose  attainment 
date  extensions,  but  rather  dealt  with 
areas  that  made  no  significant 
contribution  to  their  own  ozone 
concentrations,  and  proposed  to  treat 
them  as  rural  transport  areas.  In  offering 
this  amendment.  Senator  Levin 
expressly  noted  that  EPA  was  grappling 
with  the  issue  of  other  areas,  whose  air 
quality  is  affected  by  the  area's  own 
emissions  as  well  as  those  from  upwind 
areas.  Senator  Levin's  bill  did  not 
address  this  situation,  because  he 
acknowledged  EPA's  plans  "to  issue  a 
new  policy  on  ozone  transport  that  will 
bold  areas  responsible  only  for  that 
portion  of  the  ozone  problem  which 
they  cause."  However,  this  new  policy  , 
is  expected  to  only  correct  another 
inequity  in  the  act.  the  fact  that 
downwind  areas  suffering  from 
significant  ozone  and  other  pollution 
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transported  bom  more  severely  polluted 
areas  have  less  time  to  achieve 
attainment.  The  change  in  attainmoit 
deadlines  will  not  address  the  problem 
of  areas  inappropriately  designated  in 
the  first  place.  140  Cong.  Rec.  S10538- 
05  (August  3, 1994). 

Comment  5:  Commenters  contend  that 
it  is  too  late  for  Louisiana  to  apply  for 
a  transport  extension,  and  that  any  ■ 
application  for  an  extension  should  be 
denied  on  the  failure  of  the  state  to 
submit  a  timely  application  for  an 
extension  and  for  feilure  to  meet  the 
requirements  of  the  attainment  date 
extension  in  a  timely  fashion. 

Response  5:  EPA  disagrees  that  it  is 
too  late  to  grant  Louisiana  an  attainment 
date  extension.  First,  Louisiana  is  not 
applying  for  an  attainment  date 
extension  under  section  181(a)(5),  but  in 
accordance  with  EPA's  transport-based 
attainment  date  extension  policy.  EPA 
believes  that  the  area  timely  applied  for 
an  attainment  date  extension  pursuant 
to  EPA's  attainment  date  extension 
policy  and  that  it  has  made  the  requisite 
showing  for  an  extension  based  upon 
transport.  In  its  notice  of  proposed 
rulemaking  EPA  set  forth  the  history  of 
this  rulemaking  action  and  also  noted 
that  EPA  had  provided  additional  time 
for  the  area  to  submit  documentation  in 
support  of  its  request  for  an  attainment 
date  extension.  67  FR  50391  (August  2, 
2002)r  66  FR  23646  (May  9.  2001),  66  FR 
38608  Quly  25,  2001)  (supplemental 
proposed  rule).  As  EPA  noted  in  its  final 
rulemaking  of  June  24,  2002  (67  FR 
42697),  Footnote  3,  EPA  received  no 
adverse  comments  on  its  supplemental 
proposal  to  extend  Louisiana's  transport 
SIP  submission  date  to  December  31. 
2002. 

Comment  6:  Congress  foresaw  the 
problem  of  ozone  transport  and 
provided  a  solution  imder  sections  110 
and  126.  Louisiana  never  petitioned 
EPA  under  section  126  for  a  finding  that 
sources  in  Texas  significantiy 
contributed  to  ozone  problems  in  Baton 
Rouge. 

Response  6:  As  EPA  has  noted  in 
prior  rulemakings,  because  a  functional 
understanding  of  transport  was  late  in 
coming,  the  tools  envisioned  by 
Congress  could  not  be  deployed  in  time 
to  provide  the  intended  relief.  The 
commenter's  contenti6n  that  EPA 
should  not  grant  Baton  Rouge  an 
attainment  date  extension  because 
Louisiana  should  have  acted  earlier  to 
commence  a  section  126  petition 
proceeding  to  reduce  emissions  from 
upwind  states  ignores  the  fact  that  an 
adequate  analysis  and  allocation  of 
responsibility  for  transport  did  not  exist 
in  time  to  support  relief  by  the  area's 
original  attainment  date.  EPA 


incorporates  by  reference  its  responses 
to  the  comments  contained  in  its  briefe 
in  the  cases  cited  above. 

Comment  7:  Commenters  argue  that 
EPA  shoiUd  not  approve  the  RACM 
analysis  for  the  Baton  Rouge  area 
because  it  does  not  meet  the 
requirements  of  the  CAA.  They  also 
argue  that  the  State  and  EPA  cannot 
lawfully  limit  RACM  analyses  to  only 
those  measures  likely  to  advance  s 

attainment  dates,  nor  can  they  lawfully 
apply  an  "intensive  and  cosUy  effort" 
test.  Opening  and  Reply  Briefs  of  Sierra 
Club  in  Siena  Club  v.  EPA,  DC  Cir.  01- 
1070,  at  Part  II.  The  commenter  adds 
that  even  if  that  were  not  the  case. 
arguendo,  the  states  and  EPA  must  still 
consider  a  reasonable  range  of  potential 
RACM  measures,  and  to  the  extent  that 
they  reject  measures  as  allegedly  not 
constituting  RACM,  must  offer  a 
reasoned  and  statutorily  permissible 
explanation  for  doing  so.  Another 
commenter  argues  that  control  measures 
are  clearly  available.  The  commenters 
go  on  to  state  that:  (1)  There  are  many 
stationary  VOC  emissions  to  work  with, 
and  (2)  many  industries  in  the 
nonattainment  area  are  reducing  their 
VOC  emissions  from  stationary  sources. 
Since  these  facilities  are  actually 
making  these  reductions,  the  commenter 
concludes  that  the  SIP  argument  that 
VOC  reductions  at  this  time  are  deemed 
to  be  technologically  infeasible  is 
clearly  incorrect.  The  commenter 
further  states  that  the  LDEQ  refers  to 
computer  modeling  results  in  the  SIP  to 
imply  that  the  requirements  of  RACM  in 
the  CAA  can  be  avoided. 

Response  7:  Louisiana  performed  a 
RACM  analysis  for  potential  control  of 
NOx  and  VOC  emission  sources  not 
included  in  the  attainment 
demonstration  for  the  Baton  Rouge  1- 
hour  ozone  attainment  area.  Each 
control  measure  option  was  evaluated 
according  to:  (1)  The  State's  authority  to 
implement  controls;  (2)  the  amount  of 
NOx  reductions  created  by  the  control 
measure;  (3)  the  amoimt  of  VOC 
reductions  created  by  the  control 
measure:  (4)  whether  a  similar  control 
measure  is  already  being  implemented 
in  the  SIP;  (5)  the  cost  effectiveness  of 
the  control;  (6)  whether  SIP  credit  has 
already  been  taken  for  the  measure;  and 
(7)  whether  the  measure  can  be 
implemented  to  advance  the  attainment 
date.  LDEQ  conducted  analyses  of  the 
reductions  available  from  control  of 
VOC  and  NOx  emissions  from  on-road 
and  off-road  mobile  sources,  major 
stationary  sources  of  VOC  and  NOx,  and 
VOC  and  NOx  area  sources. 

In  our  August  2,  2002,  proposed 
approval,  EPA  referenced  the 
methodology  Louisiana  employed  to 


analyze  transportation  control  measures 
(TCM)  RACM  for  mobile  sources. 
Louisiana's  analysis  is  explained  in 
Chapter  5  of  the  SIP.  LDEQ  analyzed  a 
broad  range  of  TCMs  identified  and 
listed  in  section  108(f)  of  the  Act  for 
RACM  availability.  As  part  of  its 
analysis,  LDEQ  relied  on  the  most 
recent  and  comprehensive  TCM 
evaluation  study  that  exists  for  the 
Baton  Rouge  area  and  reflects  updated 
attainment  year  vehicle  miles  traveled 
(VMT)  and  emissions  reduction 
estimates.  Based  on  its  analysis,  LDEQ 
included  in  the  SIP  an  enforceable  TCM 
to  implement  an  advanced 
transportation  management  system  and 
a  vehicle  I/M  program.  Relative  to  the 
total  NOx  reductions  required  to 
demonstrate  attainment  of  the  1-hour 
ozone  NAAQS  in  the  Baton  Rouge  area, 
additional  NOx  reductions  from  other 
TCMs  in  the  Baton  Rouge  area  that 
might  be  implemented  constitute  a  very 
small  percentage  (approximately  1%)  of 
the  total  reductions  required  for 
attainment.  Thus,  LDEQ  concluded,  an 
EPA  agrees,  that  for  RACM  pmposes 
implementation  of  additional  TCMs 
would  not  produce  emissions 
reductions  sufficient  to  the  advance  the 
attaiiunent  date. 

Louisiana  also  analyzed  control 
options  as  RACM  for  major  stationary 
sources  of  VOC  and  NOx.  Louisiana  has 
implemented  Reasonable  Available 
Control  Technology  (RACT)  for  major 
stationary  sources  of  NOx  and  VOC.  As 
the  commenter  notes,  many  industries 
in  the  Baton  Rouge  area  are  already 
reducing  their  VOC  emissions  from 
stationary  soiuces  to  meet  the  VOC 
RACT  requirements  of  the  Act.  The  24% 
rate-of-progress  VOC  emissions 
reductions  required  imder  the  Act  have 
already  been  achieved  in  the  Baton 
Rouge  area.  Modeling  analysis  for  the 
Baton  Rouge  area  indicates  that  a  30% 
"across  the  board"  reduction  in  VOC 
emissions  yields  less  than  a  1  ppb 
decrease  in  the  ozone  peak  for  all  three 
modeled  episodes.  Based  on  its  analysis, 
LDEQ  concluded  that  VOC  reductions 
beyond  those  already  in  place  would 
not  be  sufficient  to  bring  the  area  into 
attainment  sooner  than  2005  and  were 
not  technologically  feasible  or  cost 
effective  at  tMs  time.  Furthermore,  the 
modeled  attainment  demonstration 
shows  that  the  Baton  Rouge  area  relies 
upon  emissions  reductions  from  outside 
of  the  attainment  area  and  from  federal 
rules  with  implementation  dates  that 
will  not  ocCTir  until  2005.  LDEQ 
performed  a  similar  analysis  for  NOx 
RACM.  EPA  has  reviewed  and  agrees 
with  the  State's  RACM  analysis.  For 
.  further  details  concerning  Louisiana's 
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RACM  analysis  please  refer  to  the 
RACM  TSD  and  LDEQ's  RACM  analysis. 

The  EPA's  approach  toward  the 
RACM  requirement  is  grounded  in  the 
language  of  the  CAA.  Section  172(c)(1) 
states  &at  a  SIP  for  a  nonattainment 
area  must  meet  the  following 
requirement:  "In  general. — Such  plan 
provisions  shall  provide  for  the 
implementation  of  all  reasonably 
available  control  measures  as 
expeditiously  as  practicable  (including 
such  reductions  in  emissions  from 
existing  sources  in  the  area  as  may  be 
obtained  through  the  adoption,  at  a 
minimum,  of  reasonably  available 
control  technology)  and  shall  provide 
for  attainment  of  the  national  primary 
ambient  air  quality  standards." 
[Emphasis  added.)  The  EPA  interprets 
this  language  as  tying  the  RACM 
requirement  to  the  requirement  for 
attainment  of  the  national  primary 
ambient  air  quality  standard.  The  CAA 
provides  that  the  attainment  date  shall 
be  "as  expeditiously  as  practicable  but 
no  later  than  *  *  *"  the  deadlines 
specified  in  the  CAA.  EPA  believes  that 
the  use  of  the  same  terminology  in 
conjunction  with  the  RACM 
requirement  serves  the  purpose  of 
specifying  RACM  as  the  way  of 
expediting  attainment  of  the  NAAQS  in 
advance  of  the  deadline  specified  in  the 
CAA.  As  stated  in  the  "General 
Preamble"  (57  FR  13498  at  13560,  April 
16, 1992),  "The  EPA  interprets  this 
requirement  to  impose  a  duty  on  all 
nonattainment  areas  to  consider  all 
available  control  measures  and  to  adopt 
and  implement  such  measures  as  are 
reasonably  available  for 
implementation  in  the  area  as 
components  of  the  area's  attainment 
demonstration."  [Emphasis  added.]  In 
other  words,  because  of  the  construction 
of  the  RACM  langiiage  in  the  CAA,  EPA 
does  not  view  the  RACM  requirement  as 
separate  from  the  attainment 
demonstration  requirement.  Therefore, 
EPA  believes  that  the  CAA  supports  its 
interpretation  that  measiires  are  not 
RACM  if  they  do  not  advance  the 
attainment  date.  In  addition,  EPA 
believes  that  it  would  not  be  reasonable 
to  require  implementation  of  measures 
that  would  not  in  £act  advance 
attainment  (see  57  FR  13560).  EPA  has 
historically  taken  this  interpretation  and 
consistently  implemented  it  through 
guidance  since  1979  (see  44  FR  20372, 
20375,  April  4,  1979). 

The  term  "reasonably  available 
control  measure"  is  not  actually  defined 
in  the  CAA.  Therefore,  the  EPA 
interpretation  that  potential  measures 
are  not  to  be  RACM  if  they  require  an 
intensive  and  costly  effort  for  numerous 
small  area  sources  is  based  on  the 


common  sense  meaning  of  the  phrase, 
"reasonably  available."  A  measure  that 
is  reasonably  available  is  one  that  is 
technologically  and  economically 
feasible  and  that  can  be  readily 
implemented.  Ready  implementation 
also  includes  consideration  of  whether 
emissions  from  small  sources  are 
relatively  small  and  whether  the      •* 
administrative  burden,  to  the  States  and 
regulated  entities,  of  controlling  such 
sources  was  likely  to  be  considerable. 
As  stated  in  the  General  Preamble,  EPA 
believes  that  States  can  reject  potential 
measures  based  on  local  conditions 
including  cost.  57  FR  13561. 

When  EPA  presented  this  statutory 
argiunent  in  support  of  its  RACM  policy 
to  the  U.S.  Court  of  Appeals  for  the  DC 
Circuit  in  defense  of  its  approval  of  the 
Washington  DC  ozone  SIP,  the  DC 
Circuit  found  reasonable  EPA's 
interpretation  that  measures  must 
advance  attainment  to  be  RACM.  Sierra 
Club  V.  EPA,  294  F.3d  155, 162  (DC  Cir. 
2002).  Specifically,  the  Court  found 
that: 

EPA  reasonably  concluded  that  because  the 
Act  'use(s]  the  same  terminology  in 
conjunction  with  the  RACM  requirement'  as 
it  does  in  requiring  timely  attainment, 
compare  42  U.S.C.  7502(c)(1)  (requiring 
implementation  of  RACM  'as  expeditiously 
as  practicable  but  no  later  than'  the 
applicable  attainment  deadline),  with  id. 
§  7511(a)(1)  (requiring  attainment  under  same 
consU-aints),  the  RACM  requirement  is  to  be 
understood  as  a  means  of  meeting  the 
deadline  for  attainment. 

Id.  Moreover,  the  DC  Circuit  rejected,  as 
a  "misreading  of  both  text  and  context," 
Sierra  Club's  arguments  that  EPA's 
interpretation  of  RACM  conflicts  with 
the  Act's  text  and  purpose  and  lacks  any 
rational  basis. 

Also,  LDEQ's  analysis  indicates  that 
the  development  of  rules  for  a  large 
number  of  very  different  source 
categories  of  small  sources  for  which 
little  control  information  may  exist  will 
likely  take  much  longer  than 
development  of  rules  for  source 
categories  for  which  control  information 
exists  or  that  comprise  a  smaller  number 
of  larger  sources.  It  is  less  likely  that  the 
emission  reductions  from  such 
additional  rules  in  the  nonattainment 
area  would  advance  the  attainment  date 
more  than  emission  reductions  achieved 
from  controls  on  major  stationary 
sources,  mobile  sources,  and  federal 
rules  in  the  Baton  Rouge  area.  Thus,  it 
is  of  greater  value  and  more  expeditious 
for  the  State  to  expend  the 
administrative  effort  and  costs  to  pursue 
larger  reductions  frttm  a  smaller  nuimber 
of  sources. 

When  EPA  presented  this  statutory 
argument  in  support  of  its  RACM  policy 


to  the  DC  Circuit  in  defense  of  its 
approval  of  the  Washington  DC  ozone   ' 
SIP,  the  DC  Circuit  also  found 
reasonable  EPA's  interpretation  that  it 
could  consider  costs  in  a  RACM 
analysis  and  that  measures  may  be 
rejected  if  they  would  require  an 
intensive  and  costly  effort  for  regulation 
of  many  small  sources.  Sierra  Club  v. 
EPA,  294  F.Sd  at  162, 163. 

Finally,  the  SIP  does  not,  as  the 
commenter  claims,  imply  that  the 
requirements  of  RACM  in  the  CAA  can 
be  avoided  in  the  nonattainment  area 
based  on  the  attainment  modeling.  The 
SIP  merely  notes  that  the  attainment 
modeling  along  with  the  proposed  NOx 
reductions  frx>m  major  stationary 
sources,  mobile  sources  and  federal 
rules  are  shown  to  be  sufficient  for  the 
Baton  Rouge  area  to  meet  the  NAAQS 
for  ozone  by  2005,  and  that  there  are  no 
additional  RACM  to  advance  the 
attainment  date.  We  do  not  consider 
measures  as  RACM  for  the  Baton  Rouge 
area  if  they  do  not  advance  the 
attainment  date,  as  recently  upheld  by 
the  DC  Circuit  Court.  We  are  still 
requiring  the  State  to  demonstrate  that 
all  local  measures  that  are  RACM  are 
implemented  as  expeditiously  as 
practicable. 

Comment  8:  A  commenter  states  that 
EPA  cannot  lawfully  approve  SIPs 
which  lack  rate  of  progress  reductions 
for  the  full  period  by  ^e  CAA — which 
includes  not  just  the  reductions 
required  during  the  period  up  to 
November  15, 1999,  but  also  9%  VOC 
reductions  from  November  15, 1999  to 
November  15,  2002,  and  another  9% 
reductions  from  November  15,  2002  to 
November  15,  2005.  Another  commenter 
states  that  the  SIP  must  include 
reductions  imtil  the  area  achieves  its 
attainment  date.  The  commenter 
concludes  that  since  the  attainment  date 
is  extended,  the  reasonable  further 
progress  demonstration  required  in 
Section  182(c)(2)(B)  must  be  included  in 
any  approvable  SIP.  A  commenter 
asserts  that  the  CAA  does  not  allow  for 
the  revisions  to  the  15%  ROPP,  the  1990 
Base  Year  Emission  Inventory,  nor  the 
Post-1996  ROPP  because  the  CAA  does 
not  allow  ROPP  reductions  to  occur 
outside  the  nonattainment  area. 
Additionally,  the  commenter  states  that 
in  order  for  Louisiana  to  take  credit  for 
the  emission  reductions  outside  the 
nonattainment  area  the  State  must  prove 
that  the  reductions  would  result  in 
actual  reductions  in  ozone  within  the 
attainment  area.  The  commenter 
concludes  that  LDEQ  did  not 
specifically  model  emissions  reductions 
from  Tninkline  and  therefore  should  not 
be  allowed  to  include  these  credits  in  its 
ROPP.  Finally,  the  commenter  argues ; 
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that  the  reductions  have  already 
occurred  and  since  the  area  remains  in 
nonattainment  after  these  reductions 
then  the  reductions  obviously  are  not 
going  to  solve  the  ozone  problem  and 
can  not  be  considered  progress.  The 
commenter  also  incorporates  by 
reference  comments  submitted  by  LEAN 
on  EPA's  proposed  approval  of 
Louisiana's  contingency  measures  dated 
May  20,  2002. 

Response  8:  EPA's  guidance  did  not 
interpret  the  period  of  time  after 
granting  the  attainment  date  extension 
based  on  transport  as  requiring 
additional  rate  of  progress  increments 
bom  the  downwind  area,  since  we 
determined  that  the  reason  the  area  had 
not  attained  was  due  to  upwind 
transport.  Consistent  with  the  piuposes 
of  the  attainment  date  extension  policy, 
EPA  believes  it  would  be  inequitable  to 
require  areas  in  which  attainment  is 
a^cted  by  transport  to  meet  additional 
local  ROPP  requirements.  EPA  believes 
it  would  be  unreasonable  to  require  the 
downwind  area  into  such  progress 
requirement  reductions  bom  local 
sources,  when  the  combination  of  local 
reductions  with  upwind  area  source 
emission  reductions  is  what  will  bring 
the  area  into  attainment.  In  any  event, 
to  the  extent  that  it  should  be 
determined  otherwise,  and  that  any 
ROPP  required  should  be  imposed  on 
the  downwind  area,  this  would  not  be 
required  imtil  EPA  grants  the  attainment 
date  extension  and  provides  the  area 
with  a  later  attainment  date.  Since  the 
requirement  was  not  previously  due, 
fulfilling  the  requirement,  if  any  is 
deemed  to  exist,  is  not  a  condition  of 
receiving  the  attainment  date  extension. 
Responses  to  Louisiana's  contingency 
measures  are  being  addressed  in  the 
Federal  Register  final  action  for  that 
component  of  the  SIP. 

In  reference  to  the  comment 
concerning  the  modeling  of  the 
emission  reductions  from  Tninkline,  the 
commenter  is  referred  to  the  above 
mentioned  December  29, 1997,  EPA 
guidance  docimient.  Pages  5  and  6  of 
the  guidance  document  discuss  EPA's 
guidance  on  ROPP.  EPA's  guidance 
"*  *  *  only  requires  that  an  area  in 
nonattainment  for  the  1-hour  NAAQS 
should  be  allowed  to  take  credit  for 
emissions  reductions  obtained  from 
sources  outside  the  designated 
nonattainment  area  for  the  post- 1999 
ROP  requirement  as  long  as  the  sources 
are  no  farther  than  100  Ion  (for  VOC 
sources)  or  200  km  (for  NOx  sources) 
away  bom  the  nonattainment  area."  The 
guidance  does  not  indicate  that 
modeling  of  ROPP  emissions  should  be 
conducteid  for  EPA  to  allow  the  use  of 
ROPP  emissions  within  100km  (VOC) 


and  200km  (NOx)  of  the  nonattainment 
area.  Trunklme's  emissions  changes  are 
included  in  the  overall  modeling 
analysis,  and  the  results  show  that 
emission  reductions  are  necessary  in  the 
surrounding  attainment  parishes  for  the 
Baton  Rouge  nonattainment  area  to 
demonstrate  attainment.  Domain-wide 
modeling,  rather  than  source  specific 
modeling  of  facility  emission  changes 
such  as  'Trunkline's,  is  used  to  tell  us 
what  level  of  reductions  are  needed  for 
the  nonattainment  area  to  demonstrate 
attainment. 

Comment  9:  One  commenter  asserts 
that  EPA  cannot  lawfully  approve  SIPs 
that  lack  contingency  measures.  The 
commenter  further  states  that  as  shown 
in  the  commenter's  Sierra  Club  v.  EPA 
briefs,  contingency  measures  must  be 
additional  measures  that  activate  in  the 
event  of  a  contingency,  not  surplus 
reductions  from  measures  being 
implemented  anyway  (e.g.,  as  part  of  the 
attainment  rate-of-progress  SIP).  Sierra 
Club,  294  F.3d  at  164;  Opening  and 
Reply  Briefs  of  Sierra  Club  in  Sjerra 
Qub  v.  EPA,  DC  Cir.  01-1070,  at  Part  IV. 

Response  9:  EPA  has  foimd  the 
contingency  measures  in  the  SIP  to  be 
surplus,  permanent  and  federally 
enforceable.  EPA  is  approving  these 
contingency  measures  in  a  separate 
action  which  published  in  the  Federal 
Register  on  September  26,  2002.  See 
EPA's  final  action  on  the  contingency 
measures  for  responses  to  related 
comments. 

Comment  10:  A  commenter  states  that 
EPA  should  not  withdraw  its  June  24. 
2002,  rulemaking  determining  that 
Baton  Rouge  was  in  nonattainment  and 
reclassifying  it  from  "serious"  to 
"severe"  because  to  do  so  would  be 
against  both  the  plain  language  of  the 
CAA  and  Congressional  intent. 

Response  10:  EPA  is  withdrawing  its 
June  24,  2002,  rulemaking  relating  to  the 
Baton  Rouge  reclassification  based  on 
Louisiana  fulfilling  EPA's  attainment 
date  extension  policy  and  EPA's 
approval  of  their  attainment 
demonstration  and  transport  SIP.  See 
related  responses  on  EPA's  attainment 
date  extension  policy  above. 

Comment  1 1 :  The  commenter 
indicates  that  it  is  a  poor  idea  to  adopt 
contingency  measures  that  require 
emission  reductions  outside  the 
nonattainment  area. 

Response  1 1 :  The  CAA  gives  the 
states  considerable  latitude  and 
discretion  in  adopting  state 
implementation  plans.  The  CAA  also 
recognizes  that  addressing  ozone 
nonattainment  within  a  given  area  may 
involve  regulation  of  emissions  from 
sources  outside  of  the  nonattainment 
area.  See  CAA  sections  concerning 


international  pollution  (42  U.S.C.  7415), 
interstate  transport  commissions  (42 
U.S.C.  7506a),  and  interstate  pollution 
abatement  (the  so-called  "good 
neighbor"  section.  42  U.S.C.  7426). 
Since  a  state  may  petition  the  EPA  to 
regulate  sources  beyond  the  state's 
boundaries  in  order  to  address  a 
nonattainment  area  within  the  state,  the 
state  is  certainly  free  to  regulate 
precursor  emissions  outside  the 
nonattainment  area,  but  still  within  the 
state,  that  impact  the  nonattainment 
area.  Furthermore,  LDEQ  did  conduct  a 
modeling  sensitivity  nm  (Rim  LA-l)  to 
evaluate  the  effectiveness  of  a  30%  tJOx 
reduction  in  low-level  and  elevated 
sources  in  Grid  D.  This  modeling 
sensitivity  run  demonstrated  that 
additional  reduction  in  the  simulated 
ozone  concentrations  and  1-hour  ozone 
exceedance  exposure  within  the  5 
parish  nonattainment  area  is  obtained 
from  NOx  emission  reductions  within 
Grid  D  from  parishes  that  are  outside 
the  nonattainment  area. 

Comment  12:  One  commenter 
suggests  that  the  Classification  and 
Regression  Tree  (CART)  analysis  does 
not  demonstrate  that  there  is  a 
significant  problem  with  ozone 
transport.  Another  commenter  indicated 
that  the  state  used  an  insufficient 
amoimt  of  data  (5  years  vs.  20  years)  in 
determining  the  ranking  system  to 
calculate  expected  ozone  exceedances 
(ExEx),  leading  to  \mcertaint>'  about  the 
reliability  of  the  conclusions  reached 
based  on  these  data. 

Response  12:  The  CART  analysis  was 
conducted  to  support  the  episode 
selection  portion  of  the  Baton  Rouge 
local  modeling  analysis.  The  CART 
analysis  that  was  done  for  the  local 
modeling  analysis  was  not  specifically 
designed  to  identify  regional  transport 
conditions.  In  addition  to  a  transport 
analysis,  the  attainment  demonstration 
must  address  whether  or  not  local 
measures  are  needed  for  attainment.  If 
the  attainment  demonstration  indicates 
that  local  control  measures  are  required, 
the  demonstration  must  quantify  the 
level  of  the  needed  local  emission 
reductions.  For  the  local  portion  of  the 
attainment  demonstration,  the  episodes 
modeled  were  to  be  primarily  "home- 
grown," rather  than  dominated  by 
transport.  Thus,  the  meteorological  and 
air  quality  data  used  in  the  CART 
analysis  to  characterize  potential 
modeling  episodes  were  all  local  Baton 
Rouge  data.  (The  only  non-Baton  Rouge 
data  was  the  upper  air  data  obtained, 
from  near-by  Slidell,  Louisiana,  which 
has  the  closest  radar  profiler.)  This 
particular  CART  analysis  did  not 
consider  other  parameters  that  may  have 
been  more  indicative  of  regional 
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transport  [e.g.  surface  winds  at 
Calcasieu,  Lafayette,  etc.). 

Although  the  use  of  local  Baton  Rouge 
data  alone  is  not  sufficient  to  fully 
characterize  regional  transport 
conditions  in  Louisiana  and  neighboring 
states,  the  CART  analysis  approach  was 
a  component  relied  upon,  to 
demonstrate  the  frequency  of  transport. 
Meteorological  and  air  quality  data  for 
a  five-year  period  (1996-2000)  were  also 
characterized  and  analyzed.  The  results 
indicated  that  7  percent  of  the  Baton 
Rouge  exceedance  days  (i.e.,  2  out  of  28 
exceedance  days)  were  potentially 
associated  with  transport  of  ozone  and/ 
or  precursor  pollutants  from  the 
Houston  area.  EPA  believes  these  data 
demonstrate  a  sufficient  impact  from 
Houston  to  satisfy  the  criteria  of  our 
attainment  date  extension  poUcy. 
Another  CART  analyses  of  frequently 
occurring  meteorological  conditions 
during  ozone  exceedances  for  a  10  year 
period  (1989-1998)  indicated  that  a 
"Gulf-High"  regime  was  associated  with 
30%  of  the  Baton  Rouge  exceedance 
days  during  that  period.  A  "Gulf-High" 
existed  in  the  modeled  August  19, 1993 
episode.  This  modeling  demonstrated 
that  transport  of  emissions  from  the 
Houston  area  to  the  Baton  Rouge  area. 
The  impact  from  the  Houston  area  upon 
the  Baton  Rouge  area's  ozone 
concentration  was  2-6  ppb. 

We  disagree  that  the  State  used 
insufficient  data  in  determining  the 
ranking  system.  The  CART  analysis 
approach  to  characterizing  episodes  and 
ranking  them  on  the  basis  of  severity  is 
an  alternate  approach  that  has  been 
accepted  by  EPA  for  other  1-hour  ozone 
SIP  modeling  applications.  These 
include  Atlanta,  Georgia,  Birmingham, 
Alabama,  and  Louisville,  Kentucky.  The 
approach  provided  in  EPA  guidance 
(Cox  and  Chu)  uses  meteorological  data 
of  a  twenty-year  record.  Under  the  same 
meteorological  conditions,  expected 
ozone  concentrations  would  possibly  be 
very  different  if  the  magnitude  or  ratios 
of  the  VCX]  and  NOx  emissions  are 
different.  Over  the  last  20  years  the 
effect  of  Federal  and  state  regulations 
have  resulted  in  changes  in  ratios/ 
quantities  of  VOC  and  NOx 
anthropogenic  emissions  in  the  Baton 
Rouge  area.  Thus,  the  CART  approach 
applied  in  the  Baton  Rouge  SIP 
modeling  analysis  takes  into  account 
only  the  most  recent  5  years  of  data. 
This  approach  is  followed  in  an  attempt 
to  avoid  potential  complications 
inherent  in  assessing  correlations 
between  meteorological  conditions  and 
the  observed  concentrations  when  a 
major  influencing  variable  (i.e. 
emissions  inventoiy)  has  likely  changed 


over  a  longer  period,  such  as  twenty 
years. 

Comment  13:  The  "gulf-high" 
conditions  associated  with  transport  do 
not  demonstrate  that  the  Baton  Rouge 
area  is  suffering  from  transport  from  the 
Houston-Galveston  area. 

Response  13:  We  disagree.  The 
August  19, 1993,  episode  was  a  "Gulf- 
High"  regime  day,  and  the  modeling 
results  demonstrated  that  the  Houston 
area  significantly  contributed  to  the 
Baton  Rouge  area.  This  modeling 
showed  an  impact  of  2-6  ppb  on  ozone 
concentrations  in  the  Baton  Rouge  area. 
CART  analysis  approach  also 
characterized  this  episode  as  "Gulf- 
High"  regime.  We  agree  that  the  relative 
positioning  of  the  center  of  the  high 
pressure  zone  in  the  Gulf  of  Mexico  as 
well  as  the  strength  of  circulation  winds 
determine  whether  or  not  transport  from 
the  Houston  area  occiu's  and  the  level  of 
impact  of  the  transported  emissions 
when  transport  occurs.  Because  of  these 
considerations.transport  from  Houston 
to  Baton  Rouge  does  not  always  occur 
under  all  conditions  labeled  "gulf- 
high". 

Even  so,  the  important  point  is  that  on 
many  exceedance  days,  the  Baton  Rouge 
and  surrounding  areas  have  experienced 
meteorological  conditions  under  which 
transport  from  Houston  could  have 
contributed  to  the  exceedance.  Some 
30%  of  the  exceedances  in  a  ten-year 
period,  and  some  7%  of  the  exceedances 
in  a  5-year  period,  were  associated  with 
"Gulf-High"  days.  It  is  reasonable  to 
conclude  that  some  appreciable  portion 
of  the  gulf-high  days  were  conducive  to 
transport  firom  Houston. 

Similarly,  other  meteorological 
regimes  may  be  conducive  to  transport 
from  Houston.  These  include  "coastal 
return"  days  and  "continental  high" 
days  as  discussed  further  in  the 
Technical  Support  Document.  These 
meteorological  regimes  may  also  allow 
for  transport  from  Houston.  Because 
they  are  common  regimes,  it  is 
reasonable  to  asstune  that  some 
occurred  on  exceedance  days.  Further,  it 
is  reasonable  to  assume  that  on  some  of 
those  days,  transport  from  Houston 
occxirred. 

This  information  concerning  the 
meteorological  regimes  must  be 
considered  together  with  modeling  that 
specifically  identifies  transport  bom 
Houston,  as  discussed  elsewhere. 

Accordingly,  although  the  data  is 
insufficient  to  quantify  specifically  the 
number  of  exceedance  days  with 
meteorological  regimes  conducive  to 
transport  from  Houston,  and  the  number 
of  days  in  which  transport  from 
Houston  actually  occurred,  EPA 
believes  that  the  data  is  sufficient  to 


support  a  conclusion  that  transport  from 
Houston  occurred  frequently  enough, 
since  the  Baton  Rouge  area  is  only 
-allowed  3  exceedances  in  a  3-year 
period,  to  adversely  affect  the  area's 
ability  to  attain.  Thus  for  Baton  Rouge 
to  attain,  controls  in  Houston  area,  as 
well  as  in  Louisiana,  are  necessary. 
Louisiana  has  demonstrated  that  diiring 
some  Baton  Rouge  area  exceedances, 
ozone  levels  are  influenced  by 
emissions  from  the  Houston  area,  and 
that  the  Houston  area  emissions  affect 
the  Baton  Rouge  area's  ability  to  meet 
attainment  of  the  1-hour  ozone  standard 
by  November  15, 1999. 

Comment  14:  Modeling  used  by  the 
State  (based  on  August  19, 1993)  does 
not  demonstrate  that  the  Baton  Rouge 
area  is  suffering  from  ozone  transport. 
Another  commenter  indicated  that 
EPA's  own  data  do  not  show  a 
significant  effect  on  Baton  Rouge  bom 
Houston's  air  pollution. 

Response  14:  We  disagree.  The 
August  19, 1993,  modeling  results 
demonstrated  that  the  Houston  area 
significantly  contributed  to  the  Baton 
Rouge  area.  This  modeling  showed  an 
impact  of  2-6  ppb  on  ozone 
concentrations  in  the  Baton  Rouge  area 
when  the  Houston  area  emissions  are 
zeroed  out.  A  "Gulf-High"  existed 
during  the  modeled  August  19, 1993 
episode.  The  August  1993  episode 
occurred  during  the  Gulf  of  Mexico  Air 
Quality  Study  (GMAQS)  field  program 
and  the  modeling  of  that  episode 
benefitted  from  intensive,  enhanced 
ground  level,  upper-air,  and  aircraft 
measurements.  "The  episode  consisted  of 
a  ramp  up  day  on  August  18th  and  a 
primary  episode  day  on  August  19th. 
Due  to  the  influence  of  the  initial  and 
boimdary  conditions,  EPA  guidance 
does  not  recommend  the  State  to  take 
the  ramp-up  day  (i.e.,  August  18th)  into 
consideration  in  developing  a  control 
strategy.  The  observed  regional 
conditions,  including  the  additional 
meteorology  measuirements  from  the 
field  study,  during  this  period  were 
foimd  to  be  conducive  for  potential 
transport  of  pollutants  from  the  Houston 
area  to  the  Baton  Rouge  5-parish 
nonattainment  area.  CART  analyses 
indicate  that  transport  conditions  have 
occurred  historically  and  one  episode 
(the  August  19, 1993)  has  been  modeled 
to  demonstrate  transport. 

In  addition,  a  modeling  nm  was 
conducted  for  a  period  in  1997  (8/30- 
31)  in  which  not  only  Houston  area 
emissions,  but  also  Beaumont  Port- 
Arthur  emissions  were  zeroed  out.  This 
nm  indicated  impacts  from  the  zero-out 
in  a  north-northeasterly  direction  from 
southeast  Texas,  with  a  10  ppb  impact 
in  Little  Rock  which  is  approximately 
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twice  the  distance  from  southetist  Texas 
to  Baton  Rouge.  The  run  lends  support 
to  the  conclusion  that  Houston 
contributes  to  exceedances  in  the  Baton 
Rouge  area.  A  relatively  small  shift  in 
the  direction  of  the  winds  during  the 
period  modeled  may  have  resulted  in  a 
bigger  impact  in  the  Baton  Rouge  area, 
which  supports  the  conclusion  that 
some  of  the  exceedances  in  the  Baton 
Rouge  area  experienced  contributions 
from  Houston.  The  commenter  refers  to 
EPA's  "own  data"  in  the  proposed 
notice  where  it  states  that"  7%  of  the 
ozone  exceedances  in  a  five  year  period 
were  associated  with  "gulf-hiigh"  met 
regime  with  high  level  westerly  winds. 
This  statement  was  derived  from  the 
Baton  Rouge  SIP's  record.  It  is  only  one 
component  of  the  information  that  EPA 
has  looked  at  in  determining  that  the 
Baton  Rouge  area  is  impacted  by 
transport  for  Houston  area  emissions. 
EPA  has  made  a  judgement  that  the 
frequency  of  occurrence  for  transport  of 
Houston's  air  pollution  is  significant 
enough  to  be  of  concern  in  Baton  Rouge. 
Baton  Rouge's  ability  to  attain  is 
affected  by  the  impact  on  it  from  the 
Houston  area,  as  documented  above.  For 
further  information,  see  the  Technical 
Support  Document  and  the  State's 
submittals. 

Comment  15.- Table  1-3  of  Louisiana's 
SIP  shows  that  the  model  drastically 
over-predicts  the  amount  of  ozone  that 
was  actually  formed  on  August  18  and 
19, 1993,  in  the  Baton  Rouge  area  based 
upon  the  "Unpaired  accuracy  of  the 
peak  concentration"  metric. 

Response  25;  The  model  does  not 
drastically  over-predict  taking  into 
account  all  of  the  metrics  and  graphics. 
Unpaired  accuracy  of  the  peak 
concentration  is  just  one  of  the  metrics 
used  to  evaluate  model  performance  and 
the  August  18  day  is  the  only  day 
outside  the  EPA  guidance  value  of  ±20 
percent.  The  August  18  day  was  the 
model  ramp-up  day  and  the  August  19 
day  was  the  primary  episode  day.  As 
previously  noted,  due  to  the  influence 
of  the  initial  and  boundary  conditions, 
EPA  guidance  does  not  recommend  the 
State  to  take  the  ramp-up  day  (i.e., 
August  18th)  into  consideration  in 
developing  a  control  strategy.  The 
August  19  day  is  within  the  EPA 
guidance  value  for  this  metric.  This 
metric  is  a  domain  wide  peak  and  the 
model  may  be  predicting  for  the  August 
18  day,  a  peak  at  a  location  that  did  not 
have  a  monitor.  Another  metric 
evaluated  is  the  Normalized  Bias,  which 
measures  the  model's  ability  to  replicate 
observed  patterns  during  the  times  of 
day  when  available  monitoring  and 
modeled  data  are  most  likely  to 
represent  similar  spatial  scales.  The 


EPA  guidance  value  for  Normalized  Bias 
is  ±15  percent  and  the  values  for  the 
August  18  and  19  days  are  - 1.9%  and 
-  0.2%.  This  indicates  that  the  model  is 
doing  a  very  good  job  in  predicting 
concentrations  similar  to  the  observed 
monitored  concentrations.  For  further 
analyses  that  support  approval  of  this 
episode  (without  the  zero  out  run),  EPA 
utilized  the  Technical  Support 
Document  (Jime  1996)  and  submittals 
from  LDEQ  for  the  previous  attainment 
demonstration  SIP.  EPA  relied  upon  the 
complete  package  of  analyses  submitted 
by  LDEQ  in  approving  the  Baton  Rouge 
SIP. 

Comment  16:  One  commenter  asserts 
that  the  model  over  predicts  ozone  and 
that  this  error  could  be  due  to  errors  in 
the  podels  input  that  also  produce  a 
result  of  transport  from  Houston  to 
Baton  Rouge.  The  commenter  then 
indicates  that  this  is  only  one  possible 
interpretation  for  the  over-prediction  of 
the  modeled  ozone  values. 

Response  16:  The  August  1993 
episode  occurred  dvuing  the  Gulf  of 
Mexico  Air  Quality  Study  (GMAQS) 
field  program  and  the  modeling  of  that 
episode  benefitted  from  intensive, 
enhanced  groimd  level,  upper-air,  and 
aircraft  measurements.  The  observed 
regional  conditions  during  this  period 
were  found  to  be  conducive  for 
potential  transport  of  pollutants  from 
the  Houston  area  to  the  Baton  Rouge  5- 
parish  nonattainment  area.  It  occurred 
in  the  "Gulf-High"  regime,  and  the 
results  demonstrate  that  emissions  from 
the  Houston  area  are  to  contributing 
significantly  to  the  Baton  Rouge  area 
exceedances.  The  modeling  runs 
removing  all  of  the  anthropogenic 
emissions  in  the  Houston  area  showed 
significant  changes  in  ozone 
concentration  in  the  Baton  Rouge  area. 
The  meteorological  model  showed  that 
some  air  masses  were  coming  from  the 
Houston  area.  Therefore  the 
meteorological  modeling  indicated  that 
some  air  masses,  and  their  pollution 
concentrations,  were  transported  from 
the  Houston  area  to  the  Baton  Rouge 
area  during  this  1993  episode.  The  fact 
that  the  1993  modeling  is  predicted 
ozone  concentrations  in  the  domain  that 
are  higher  than  the  monitored  values 
does  not  lead  to  a  conclusion  that  there 
is  an  error  in  the  modeling  that  would 
result  in  an  erroneous  determination  in 
the  magnitude  of  the  impact  of  transport 
from  Houston  to  Baton  Rouge.  Where 
there  are  monitors,  the  modeling  has 
predicted  comparable  ozone 
concentrations  for  the  overall  Grid  D 
domain.  The  modeling  indicated  ozone 
concentrations  higher  than  values 
monitored  in  the  Grid  D  domain  in  grid 
cells  where  monitors  did  not  exist.  It  is 


not  ujiusual  for  modeling  to  generate 
higher  values  in  grid  cells  without 
monitors,  since  there  are  many  more 
grid  cells  without  corresponding  ozone 
monitored  values  than  there  are  grid 
cells  with  monitored  values.  This  is  an 
artifact  of  modeling  and  does  not,  in  any 
way,  mean  that  the  transport  modeling 
over-predicts  the  impacts. 

Comment  1 7:  One  commenter 
indicates  that  the  SIP  erroneously 
indicates  that  the  modeling  results 
indicate  that  the  Houston  area  has  an 
impact  on  the  Baton  Rouge  design  value 
as  high  as  6  parts  per  billion  (ppb).  The 
expected  impact  on  the  design  value  can 
only  be  the  average  impact  contributing 
to  transport  not  the  maximum  value. 

Another  commenter  said  that  even 
subtracting  the  State's  estimate  that 
between  2  and  6  parts  per  billion  of 
ozone  is  being  transported  from 
Houston,  the  Baton  Rouge  area  is  still  in 
nonattainment  and  therefore  not 
sufficiently  "affected  by  transport"  to 
qualify  for  an  extension.  This 
commenter  then  went  on  to  say  that 
Louisiana  has  indicated  that  if  the  2-6 
ppb  were  taken  into  account  that  Baton 
Rouge  would  be  in  attainment,  which  is 
not  correct. 

Response  1 7:  The  2-6  ppb  is  a  range 
of  potential  influence  that  was 
estimated  based  on  one  set  of 
meteorological  conditions.  The  effect  of 
the  2-6  ppb  from  transport  indicated  by 
the  August  19, 1993,  modeling  impacts 
upon  the  current  1-hour  design  value  is 
difficult,  if  not  impossible,  to  infer.  To 
use  the  average  impact,  as  the 
commenter  indicates,  or  to  analyze  the 
exact  impact  of  transport  of  Houston 
area  emissions/ozone  on  the  Baton 
Rouge  design  value  would  be 
misleading  and  inappropriate.  The 
ozone  design  value  is  driven  by  the  4th 
high  value  recorded  at  a  monitor  within 
a  3  year  period.  The  monitored  values 
are  impacted  by  transport  some  of  the 
time,  so  it  is  sale  to  conclude  that  the 
monitored  values  that  drive  the  design 
value  also  are  affected  by  transport  some 
of  the  time  (Please  see  other  related 
responses  to  comments  for  more  details 
on  the  transport  discussion).  To  this 
extent  the  design  value  is  impacted.  The 
commenter  is  correct  that  the  Baton 
Rouge  area  showed  it  needed  additional 
local  NOx  emission  reductions  to  attain; 
therefore,  even  eliminating  the 
transported  emissions  from  Texas 
would  not  bring  the  Baton  Rouge  area 
into  attainment.  That  the  Baton  Rouge 
area  needs  local  emission  reductions  to 
attain,  does  not  mean  that  the  area  is  not 
impacted  by  transport  from  Houston  or 
that  the  area  does  not  satisfy  the  criteria 
of  our  attainment  date  extension  policy. 
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Comment  18:  Louisiana  shouldn't  be 
using  the  BEIS2  data  to  set  biogenic 
emissions.  These  data  are  known  to  be 
incorrect.  Once  the  BEIS2  data  are  used 
the  computer  model  will  always  give 
the  result  that  controlling  NOx  will  be 
preferable  to  controlling  hydrocarbon 
emissions.  This  is  an  artifact  of  BEIS2 
data  and  is  not  an  acciuate  reflection  of 
reality.  The  commenter  included 
references  to  two  reports  and  indicated 
that  BEIS2  is  inaccurate  and  should 
have  not  been  used  for  the  attainment 
demonstration.  The  commenter  then 
requested  that  a  new  attainment 
demonstration  be  made  using  more 
accurate  biogenics  data. 

Response  18:  BEIS2  is  the  EPA- 
approved  method  for  estimating 
biogenic  emissions.  Louisiana  followed 
EPA's  guidelines  while  applying  BEIS2. 
At  the  time  that  LDEQ  conducted  the 
modeling,  the  BEIS-2  model  was  (and 
remains)  the  EPA-recommended  model 
for  developing  biogenic  emission 
estimates  for  1-hour  attainment 
demonstration  SEP  modeling.  The  report 
Biogenic  Sources  Preferred  Methods, 
May  1996,  indicates  that  BEIS-2  is  the 
model  recommended  to  be  used  for 
estimating  biogenic  emissions  at  the 
time  the  emissions  were  being 
developed  for  the  Baton  Rouge  SIP 
modeling.  Although  EPA  is  currently 
developing  a  third  version  of  the  model 
(BEIS-3),  it  has  uot  been  given  to  the 
public  for  use  in  formal  SIP  modeling 
applications.  However,  in  recent 
discussions  with  EPA  developers,  all 
indications  are  that  the  magnitude  of  the 
emissions  will  likely  change  very  little 
with  BEIS-3  compared  to  the  large 
changes  encoimtered  between  BEIS  and 
'BEIS-2.  Small  changes  in  the  magnitude 
of  biogenic  emission  estimates  would 
not  significantly  change  the  overall 
strategy  contained  in  the  Baton  Rouge 
area  ozone  SIP.  BEIS-2  was  also  used  to 
support  the  recent  1-hour  ozone 
attainment  demonstration  SIP  modeling 
for  Atlanta,  Georgia  and  Birmingham, 
Alabama.  The  two  reports  that  the 
commenter  lists  seem  to  indicate  some 
potential  issues  for  refinement  in  the 
state-of-science  of  estimating  biogenic 
emissions.  The  state-of-the-science 
continues  to  improve  in  multiple  areas 
of  ozone  modeling,  and  the  regulatory 
authorities  have  to  use  the  best  tools  at 
the  time  to  perform  ozone  modeling.  It 
is  imrealistic  to  require  the  use  of 
modeling  tools  (i.e.,  BEIS3]  that  become 
available  after  the  modeling  was 
initially  conducted  and  formally 
submitted  for  approval. 

Comment  19:  On  conunenter  states 
that  Louisiana  relies  on  computer 
modeling  to  determine  that  only  NOx 
controls,  and  not  stationary  VOiC  soun:e 


controls,  will  advance  attainment  in  the 
Baton  Rouge  area.  This  position  is  a 
change  from  only  six  years  ago  when 
EPA  approved  Louisiana's  Sff  that 
relied  on  computer  modeling  results  to 
avoid  the  very  NOx  control 
requirements  of  Section  182(c),  that  are 
now  being  touted  as  the  only  solution. 
While  computer  modeling  can  be  used 
for  general  conclusions  on  potential 
strategies,  it  should  not  be  relied  upon 
to  release  industries  with  controllable 
emissions  from  the  requirements  of 
172(c)l. 

Response  19:  EPA  disagrees  with  the 
commenter's  assertion  that  LDEQ  used 
computer  modeling  to  release  industries 
from  the  requirements  of  section 
172(c)(1)  of  the  Act.  The  state-of-the- 
science  of  ozone  modeling,  both  the 
modeling  tools  emd  the  understanding  of 
how  ozone  is  generated,  continues  to 
evolve.  Louisiana's  current  SIP  control 
strategy  is  a  direct  result  of  these  types 
of  improvements.  Louisiana  conducted 
nmnerous  sensitivity  runs  and  they 
showed  that  additional  VOC  controls 
were  not  very  beneficial  and  that  NOx 
controls  were  beneficial  in  reducing 
ozone  concentrations  in  the  Baton 
Rouge  area.  Computer  modeling  is 
routinely  utilized  to  determine  if  control 
strategies  are  beneficial  and  also  to  rank 
control  strategies  based  on  resulting 
decreases  in  ozone. 

When  EPA  granted  Louisiana  NOx 
exemptions  imder  section  182(f)  of  the 
Act  on  January  26. 1996  (61  FR  2438), 
EPA  reserved  the  right  to  reverse  the 
approval  of  the  exemptions  if 
subsequent  modeling  data  demonstrated 
an  ozone  attainment  benefit  from  NOx 
emission  controls.  Photochemical  grid 
modeling  recently  conducted  for  the 
Baton  Rouge  area  SIP  indicates  control 
of  NOx  sources  will  help  the  area  attain 
the  ozone  NAAQS.  Louisiana  therefore 
requested  that  the  EPA  rescind  the  NOx 
exemption  based  on  this  new  modeling 
on  September  24,  2001.  In  our  proposed 
approval  of  the  rescission  of  the  NOx 
waiver  (May  7,  2002.  67  FR  30638),  we 
stated  that  we  believed  that  the  State 
had  adequately  demonstrated  that 
additional  NOx  reductions  would 
contribute  to  attainment  of  ozone 
NAAQS.  Louisiana  is  not  the  only  state 
that  has  requested  that  the  EPA  rescind 
its  NOx  waiver  based  on  updated 
photochemical  grid  modeling 
information.  Seven  years  elapsed 
between  the  LDEQ's  previous  modeling 
demonstration  that  additional  NOx 
reductions  would  not  contribute  to  area 
attainment,  and  the  most  recent 
modeling  events  demonstrating  that 
additional  NOx  reductions  would  help 
the  Baton  Rouge  area  attain.  As  noted 
above,  pollution  control  technology, 


including  air  modeling,  is  a  dynamic 
and  evolving  field.  The  model  used  by 
LDEQ  to  support  its  request  for  approval 
of  the  NOx  waiver  in  1996  was  Urban 
Airshed  Model  (UAM)  FV,  which  was  an 
EPA-approved  photochemical  grid 
model.  The  model  used  by  LDEQ  to 
support  its  recent  request  for  rescission 
of  the  NOx  waiver  was  UAM  V,  a  more 
recently  EPA-approved  Photochemical 
Grid  Model.  This  represents  a 
significant  refinement  in  modeling 
technology. 

Comments  From  LAGen 

Adverse  comments  on  our  proposed 
approval  for  the  Baton  Rouge  SIP  were 
also  received  from  LAGen.  The 
commenter  supports  EPA's  proposal  to 
approve  the  attainment  demonstration, 
extend  the  attainment  date  and 
withdraw  the  reclassification,  however, 
they  take  exception  to  the  proposed 
Control  Strategy  Element  in  the  SIP's 
Section  4.2.1..  "Permitting  of  NOx 
Sources."  The  commenter  contends  that 
these  SIP  revisions  could  effectively  and 
lumecessarily  result  in  the  imposition  of 
the  equivalent  of  a  nonattainment  rule 
in  an  attainment  area  without  first 
promulgating  a  rule  to  establish  and 
implement  the  new  requirements.  The 
commenter  also  provides  detailed 
comments  concerning  the  SIP  revisions. 
The  following  are  a  siunmary  of  those 
detailed  comments  and  EPA's 
responses. 

Comment  20:  The  commenter  requests 
that  EPA  not  approve  Section  4.2.1  of 
the  SIP  revisions,  which  describes  the 
permitting  of  sources  of  NOx  in 
Louisiana.  Although  the  commenter 
fully  supports  Louisiana's  newly 
promulgated  NOx  RACT  regulations,  the 
commenter  contends  that  Section  4.2.1 
results  in  the  imposition  of 
nonattainment  rules  in  an  attainment 
area  without  the  required  opportimity 
for  notice  and  comment  rulemaking. 
The  commenter  argues  that  EPA's  rules 
applicable  to  approval  of  SIP  revisions 
requires  public  notice  of  such 
provisions  and  prohibits  EPA  from 
approving  components  of  SIP  revisions 
that  were  neither  noticed  to  the  public 
nor  prepared  in  accordance  with  state 
law.  The  commenter  contends  that 
Section  4.2.1  constitutes  an  imlawful 
delegation  of  legislative  authority  under 
state  law  because  LDEQ  did  not  provide 
proper  opportunity  for  public  notice 
and  comment  of  this  section  of  the  SIP. 
The  commenter  also  contends  that 
approval  of  Section  4.2.1  would  impose 
additional  and  significant  requirements 
beyond  those  currently  required  by  state 
law  and  that  EPA's  approval  of  this 
provision  is  an  "action  concerning 
regulations  that  significantly  affect 
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energy  supply,  distributien  or  use."  The 
commenter  also  claims  that  EPA's 
approval  of  Section  4.2.1  constitutes  a 
"significant  regulatory  action"  and  an 
"u^unded  mandate."  Therefore, 
according  to  the  commenter,  EPA's 
approval  of  Section  4.2.1  requires 
review  by  the  Office  of  Management  and 
Bu^et. 

Response  20:  EPA  disagrees  with  the 
commenter's  characterization  of  Section 
4.2.1  of  the  SIP.  As  noted  in  its  plain 
language.  Section  4.2.1  is  not  intended 
as  new  policy  or  guidance.  We  disagree 
with  the  commenter's  interpretation  that 
Section  4.2.1  of  Louisiana's  SIP  imposes 
nonattainment  niles  in  an  attainment 
area.  Section  4.2.1  provides  the  State's 
acknowledgment  of  the  requirements  of 
sections  llO(j)  and  165(a)(3)  of  the  Act. 
which  prohibit  the  permitting  of 
emissions  from  the  construction  or 
operation  of  sources  that  v\rill  cause,  or 
contribute  to,  air  pollution  in  excess  of 
any  national  ambient  air  quality 
standard  in  any  air  quality  control 
region,  or  any  other  applicable  emission 
standard  or  standard  of  performance 
under  the  Act.  Thus,  Section  4.2.1  is  a    ■ 
recitation  of  existing  requirements 
under  state  and  Federal  law.  This  action 
merely  approves  state  law  as  meeting 
Federal  requirements  and  imposes  no 
additional  requirements  beyond  those 
imposed  by  state  law.  This  action  is  not 
a  "significant  regulatory  action."  nor  is 
it  an  "unfunded  mandate."  Therefore 
EPA's  approval  of  the  SIP.  including 
Section  4.2.1.  is  not  subject  to  review  by 
the  Office  of  Management  and  Budget. 
For  this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211. 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001). 

EPA  also  disagrees  with  the 
commenter  regarding  public 
participation.  LDEQ  provided  notice  of 
the  SIP  revisions  in  several  area 
newspapers  and  in  the  Louisiana 
Register  on  October  20,  2001  (Louisiana 
Register,  Vol.  27,  No.  10).  LDEQ  also 
conducted  a  public  hearing  November 
26,  2001,  at  which  a  representative  from 
LAGen  was  present.  Any  changes  made 
to  section  4.2.1  before  LDEQ  submitted 
the  SIP  to  EPA  for  approval  were  made 
in  response  to  comments  LDEQ  received 
on  its  proposed  SIP  revisions  and  do  not 
add  any  new  requirements  imder  state 
or  federal  law.  EPA  believes  LDEQ 
properly  followed  the  requirements 
imder  state  law  and  under  40  CFR  Part 
51  in  promulgating  these  SIP  revisions. 
For  additional  information  about  the 
permitting  of  NOx  sources,  please  see 
EPA's  recent  approval  of  Louisiana's 
NOx  RACT  regulations  and  revisions  to 


Louisiana's  nonattainment  New  Source 
Review  program.  For  these  reasons,  EPA 
is  approving  the  SIP  as  submitted. 

Comment  21 :  LAGen  indicated  that  it 
is  very  difficult  to  evaluate  the  UAM-V 
modeling  in  regard  to  emissions  inputs 
rendering  the  regulated  community 
without  direct  access  to  the  inputs  on  a 
facility  by  facility  basis  prior  to 
submission  of  the  SIP  revisions. 
Louisiana  Generating  indicated  that 
they  were  not  previously  able  to  review 
emission  values  assigned  to  individual 
facilities  to  evaluate  the  inputs.  Since 
the  submission  of  the  SIP  Revisions, 
LAGen  has  been  informed  that  the 
inputs,  or  base  case  inventory,  included 
approximately  4,000  tons  per  year  (TPY) 
of  NOx  emissions  that  did  not  exist 
diuing  the  base  case  year  and  much  of 
which  may  not  be  available  for  use  as 
emission  reduction  credits.  In  addition, 
the  model  inputs  included  an  inflated 
value  of  approximately  6,600  TPY  of 
VOC  emissions  and  probably  the 
majority  of  these  will  not  be  creditable. 
The  use  of  inflated  emissions  values  in 
the  modeling  raises  the  question  of 
whether  the  results  support  all  of  the 
control  strategies  and  especially 
permitting. 

In  another  section  of  its  comment 
letter,  LAGen  indicated  that  the  base 
year  inventory  used  as  emissions  data 
inputs  for  modeling  of  the  Baton  Rouge 
area  is  believed  to  be  considerably 
inflated  (4,000  TPY  of  NOx  and  6,600 
TPY  of  VOC)  through  inclusion  of 
emissions  that  were  eliminated  in  years 
before  the  modeling  took  place.  LAGen 
claims  that  the  year  chosen  for  inclusion 
of  facility  by  facility  emissions  data 
resulted  in  inflated  emissions  values. 
Therefore,  the  results  of  modeling 
exercises  are  overestimated  and  the 
Control  Strategies  chosen  are  based  on 
inflated  episode  values  rendering 
portions  of  the  SIP  revisions  more 
stringent  than  justified  by  the  data.  As 
submitted  to  EPA.  the  State's 
Attainment  Plan/Transport  SIP 
uimecessarily  punishes  primarily 
undeveloped  parishes  in  the  Region  of 
Influence  by  limiting  their  economic 
development  options  through  the 
requirement  to  provide  offsets. 

Response  21;  We  disagree.  The  State 
provided  public  notice  and  a  hearing  to 
receive  comments  on  all  aspects  of  the 
attainment  demonstration  SIP  modeling, 
including  the  inventories  and 
approaches  used  to  develop  them.  As 
required,  the  State  must  make  all  of 
these  materials  available  to  the  public 
upon  request.  Moreover,  all  modeling 
inputs  as  well  as  modeling  processes 
used  in  the  State  attainment 
demonstration  SIP  were  presented  and 
discussed  at  the  monthly  Technical 


Oversight  Committee  meetings,  which 
included  representatives  from  private 
industries,  local  citizens,  State,  EPA, 
etc.  EPA  understands  that  the  State  has 
made  all  model  inputs  available  to  the 
public  for  review  and  comment.  In 
addition,  the  State  instructed  it's 
modeling  contractor  to  provide  the 
public  access  to  this  information. 

Comment  22:  LAGen  indicated  that 
the  inputs  for  the  modeling  include 
overestimated  NOx  emissions  and  VOC 
emissions.  LaGen  further  stated  that 
these  "excess"  emissions  will  not  be 
available  for  use  as  offsets  and  should 
not  have  been  included  in  the  model. 

Response  22:  LAGen  did  not  provide 
any  explanation  of  how  the  values 
provided  were  derived  and  what  is  the 
source  of  these  "inflated"  emissions. 
The  basecase  emission  inventory  inputs, 
as  well  as  the  meteorological  inputs, 
were  utilized  to  replicate  historical 
ozone  exceedance  episodes.  The  State 
used  emission  inventories  that  were 
acquired  from  the  LDEQ  aimual 
emission  inventory  submittal  from  the 
industrial  facilities  themselves,  and 
various  local,  state,  and  federal 
agencies.  As  required,  the  State  has 
made  all  these  information  available  to 
the  public  upon  request.  LDEQ  cdso 
utilized  other  sources  for  the  SIP 
modeling  that  were  developed  with  EPA 
approved  emission  modeling  tools  or 
techniques.  Once  the  base  case  UAM-V 
modeling  were  completed,  these 
emission  inventories  were  then 
projected  to  a  future  year  for  the 
development  of  an  emission  control 
strategy.  As  outlined  by  EPA  guidance 
and  procedures,  LDEQ's  projected 
emission  inventories  accounted  for 
futiue  growth  and  control.  Specifically, 
LDEQ  included  the  change  in  emissions 
due  to  emission  offsets,  emission 
controls,  emission  growth,  and  emission 
reduction  credits.  While  the  claimed 
4,000  TPY  of  NOx  is  a  sizeable  amount 
of  emissions,  it  is  only  equivalent  to 
approximately  2%  of  the  Grid  D  domain 
total  NOx  emissions  on  a  daily  basis. 
Sensitivity  modeling  runs  indicated  that 
a  decrease  in  VOC  emissions  of  30% 
domain  wide,  would  only  result  in  a 
few  ppb  change.  The  commenter 
indicated  that  the  basecase  inventory 
was  inflated  by  6,600  TPY  of  VOC, 
which  corresponds  to  approximately 
1%  of  the  Grid  D  domain.  Therefore,  if 
excess  emissions  at  the  levels  the 
conunenter  indicated  were  included  in 
this  modeling,  the  resulting  change  in 
the  domain's  ozone  values  would  likely 
be  in  the  "noise"  of  the  model. 

Comment  23:  LAGen  also  indicated 
that  the  inflated  emission  inputs 
resulted  in  overestimation  in  the  model, 
which  resulted  in  more  NOx  controls 
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than  are  actually  needed  and,  therefore, 
LDEQ  should  not  need  to  obtain  offsets 
for  "new"  sources  in  the  surrounding 
area. 

Response  23:  The  commenter's 
conclusion  is  based  upon  the 
underlying  premise  that  the  model 
overestimates  emissions,  cmd  resuhs  in 
an  over  prediction  of  ozone 
concentrations.  Furthermore,  the 
commenter's  remark  that  the  year 
chosen  for  facility  emissions  in  the 
basecase  modeling  is  not  representative 
of  today's  emission  levels  is  inaccurate. 
The  purpose  of  the  basecase  modeling  is 
to  use  an  emission  inventory  that 
reflects  the  facility's  emissions  during 
the  ozone  episode  being  modeled  (1997 
and  1999),  not  current  day  (2002) 
emission  levels.  To  use  2002  emission 
levels  would  not  be  appropriate  for  1997 
and  1999  episodes.  The  model  inputs 
represent  the  best  estimates  that  reflect 
actual  emissions,  taking  into  accoimt 
requirements  for  "banked"  reductions 
potentially  available  for  future  offsets. 
The  modeled  results  demonstrated 
attainment  for  two  of  the  three  episodes 
and  the  other  episode  used  weight  of 
evidence.  For  most  of  the  days  modeled 
in  the  three  episodes  the  modeling - 
seemed  to  under  predict  at  paired 
monitor  vs.  observed  values.  The 
"Average  Accuracy  of  the  Peak"  the 
"Normalized  Bias"  metrics  seem  to 
indicate  that  the  model  was  either  less 
that  3%  over  or  was  imder  predicting 
within  the  Grid  D  domain  for  most  of 
the  modeled  days  of  the  three  episodes 
(20  out  of  25  days  for  the  Average 
Acciuacy  of  the  Peak  and  19  out  of  25 
days  for  the  Normalized  Bias).  Both  of 
these  metrics  compare  monitored  values 
with  modeled  values  to  evaluate  the 
model  performance.  Model  nms 
conducted  by  LDEQ  clearly 
demonstrated  the  impact  of  large 
increases  in  "new"  emissions  in  the 
area  of  influence.  Such  increases, 
without  a  one-to-one  offset,  clearly 
impacted  the  attainment  demonstration. 
Furthermore,  the  state  is  free  to  adopt  a 
more  stringent  control  strategy  if  the 
state  wishes  (Section  116  of  the  CAA). 

Xn.  What  Action  Is  EPA  Taking 
Regarding  the  State  Submittals 
Addressed  by  This  Final  Rule? 

EPA  is  taking  the  following  actions  on 
the  state  submittals  addressed  by  this 
final  rule: 

1.  EPA  is  approving  the  ground-level 
1-hour  ozone  attainment  demonstration 
SIP  for  the  Baton  Rouge,  Louisiana, 
ozone  nonattainment  area. 

2.  EPA  is  approving  the  State's 
Transport  Demonstration  and  is  granting 
the  State's  request  for  extension,  and 
extending  the  date  for  attaining  the  1- 


hour  ozone  standard  to  November  15, 
2005,  while  retaining  the  area's  currenr 
classification  as  a  serious  ozone 
nonattainment  area. 

3.  EPA  is  approving  the  2005  on-road 
MVEBs  for  Louisiana.  EPA  is  also 
approving  Louisiana's  enforceable 
commitment  to  revise  its  2005  MVEBs 
based  on  MOBILES  within  two  years  of 
its  release.  No  conformity 
determinations  will  be  made  diuing  the 
second  year  following  the  release  of 
MOBILE6  unless  and  until  the  MVEBs 
have  been  recalculated  using  MOBILE6 
and  approved  by  EPA. 

4.  ^A  is  approving  an  enforceable 
TCM. 

5.  EPA  is  approving  the  revisions  to 
the  1990  base  year  emissions  inventory, 
the  15%  ROPP,  and  the  Post-1996      . 
ROPP. 

6.  EPA  finds  that  the  Baton  Rouge 
area  meets  the  requirements  pertaining 
to  RACM  under  the  Act. 

7.  EPA  is  approving  Louisiana's 
enforceable  commitment  for  a  mid- 
course  review. 

8.  EPA  is  withdrawing  our  June  24, 
2002,  rulemaking  action  entitled 
"Determination  of  Nonattainment  as  of 
November  15, 1999,  and 
Reclassification."  For  the  reasons  stated 
above  in  the  "Backgroimd"  portion  of 
this  notice,  EPA  is  making  this  final 
action  immediately  effective. 

Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355^May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  imder  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unJFunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(PubUc  Law  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 


Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
CAA.  This  rule  also  is  not  subject  to 
Executive  Order  13045  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks  "  (62  FR  19885, 
April  23, 1997),  because  it  is  not 
economically  significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  CAA.  In  this  context,  in  the  absence 
of  a  prior  existing  requirement  for  the 
State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
^e  CAA.  Thus,  the  requirements  of 
section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (15  U.S.C.  272  note)  do  not 
apply.  This  rule  does  not  impose  an 
information  collection  biu-den  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  nde  may  take  effect,  the 
agency  promulgating  the  nUe  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 
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Under  section  307(b)(*l)  of  the  CAA. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Coiut  of  Appeals  for  the  appropriate 
circuit  by  December  2,  2002.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  nde  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects 

40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Carbon  monoxide. 


Hydrocarbons,  Intergovernmental 
relations.  Lead,  Nitrogen  dioxide. 
Ozone,  Particulate  matter.  Reporting 
and  recordkeeping  requirements.  Sulfur 
oxides. 

40  CFR  Part  81 

Environmental  protection,  Air 
pollution  control.  National  parks,' 
Ozone,  Wilderness  areas. 

Dated:  September  24,  2002 
Gregg  A.  Cooke, 
Regional  Administrator,  Region  6. 

Chapter  I,  title  40  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 


Authority:  42  U.S.C.  7401  et  seq. 

Subpart  T-Louialana 

2.  The  table  in  §  52.970(e)  entitled 
"EPA  Approved  Louisiana 
Nonregulatory  and  Quasi-Regulatory 
Measures"  is  amended  by: 

a.  removing  the  entries  for:  "Revision 
to  SIP,  15%  ROP  Plan;"  "Po8t-1996 
ROP  Plan;"  "Attainment  Demonstration 
for  the  1-Hour  Ozone  NAAQS;"  "1999 
Motor  Vehicle  Emissions  Budgets;"  and 
"Revised  1990  Base  Year  VOC 
Emissions  Inventory"  and 

b.  adding  entries  to  the  end  of  the 
table. 

The  additions  read  as  follows: 

152.970    ktontiflcMlon  of  Plan. 

•        •        *        *        * 

(e)*  •  • 


EPA  Approved  Louisiana  Nonregulatory  and  Quasi-Regulatory  Measures 


Name  of  SIP  provision 


Applicable  geographic  or 
nonattainment  area 


State  submittal 

date/effective 

date 


EPA  approval  date 


Explanation 


Attainment   Demonstration   for   the    1-Hour   Ozone 

NAAQS. 
Ozone  Attainment  Date  Extension  to  11/15A>5  

2005  Motor  Vehicle  Emissions  Budgets  

Enforceable  Transportation  Control  Measure  Appen- 
dix F. 

Enforceat)le  commitment  to  perform  a  mid-course  re- 
view and  submit  a  SIP  and  revision  t^y  05A)1/04. 

Post  1996  Rate  of  Progress  Plan  Revisions 

15%  Rate  of  Progress  Plan  Revisions 

1990  VOC  Base  Year  Inventory  Revisions 

Reasonable  Available  Control  Measure  Analysis 


Baton  Rouge.  LA 12/31/2001 

Baton  Rouge.  LA 12/31/2001 

Baton  Rouge.  LA 12/31/2001 

Baton  Rouge.  LA 12/31/2001 

Baton  Rouge.  LA 12/31/2001 

Baton  Rouge.  LA  ...T 12/31/2001 

Baton  Rouge,  LA 12/31/2001 

Baton  Rouge,  LA 12/31/2001 

Baton  Rouge.  LA 12/31/2001 


October  2. 

61786). 
October  2. 

61786). 
October  2, 

61786). 
October  2. 

61786). 
October  2, 

61786) 
October  2, 

61786). 
October  2, 

61786). 
October  2, 

61786). 
October  2. 

61786). 


2002  [67  FR 
2002  [67  FR 
2002  [67  FR 
2002  [67  FR 
2002  [67  FR 
2002  [67  FR 
2002  [67  FR 
2002  [67  FR 
2002  [67  FR 


PART  81— (AMENDED]     - 

1.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 


2.  The  amendment  to  §  81.319  which 
published  on  June  24.  2002  (67  FR 
42688)  and  were  revised  on  August  20, 
2002  (67  FR  53882)  to  become  effective 
on  October  4,  2002,  are  withdrawn.  The 
table  in  §  81.319  entitled  "Louisiana — 

Louisiana-Ozone 

[1 -Hour  Standard] 


Ozone  (1-Hour  Standard)"  is  amended 
by  revising  the  entry  for  the  Baton 
Rouge  area  to  read  as  follows: 

181.319    LouisiaiMi. 


Designated  area 


Desigruition 


Date^ 


Type 


ClassHicatton 


Date* 


Type 


Baton  Rouge  area: 

/Ascension  Parisfi ". ^.. 

East  Baton  Rouge  Paristi „ 

Iberville  Parisfi 

-     Livingston  Parish  .* 

West  Baton  Rouge  Parish 


11/15/90  Nonattainment  11/15/90  Serious. 

11/15/90  Nonattainment  11/15/90  Serious. 

11/15/90  Nonattainment  11/15/90  Serious. 

11/15/90  Nonattainment  11/15/90  Serious. 

11/15/90  Nonattainment 11/15/90  Serious. 
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Louisiana-Ozone— Continued 

[1-Hour  Standard] 


Designation 


Classification 


Designated  area 


Date^ 


Type 


Date^ 


Type 


'  This  date  is  October  18,  2000,  unless  ottienwise  noted. 


[FR  Doc.  02-24763  Filed  10-1-02;  8:45  am) 
BILUNG  COOE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 
IFRL-7383-91 

National  Oil  and  Hazardous  Substance 
Pollution  Contingency  Plan;  National 
Priorities  List 

agency:  Environmental  Protection 

Agency. 

action:  Direct  final  notice  of  deletion  of 

a  portion  of  the  Department  of  Energy 

(DOE)  Mound  Superfund  Site  from  the 

National  Priorities  List. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA),  Region  V  is  publishing  a 
direct  final  notice  of  deletion  of  Parcel 
4  of  the  Department  of  Energy  (DOE) 
Mound  Superfund  Site  (Mound  Site), 
located  in  Miamisburg,  Ohio,  from  the 
National  Priorities  List  (NPL). 

The  NPL,  promulgated  pursuant  to 
section  105  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA)  of  1980,  as  amended,  is 
appendix  B  of  40  CFR  part  300,  which 
is  the  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
(NCP).  This  direct  final  deletion  is  being 
published  by  EPA  with  the  concurrence 
of  the  State  of  Ohio,  through  the  Ohio 
Environmental  Protection  Agency 
(OEPA),  because  EPA  and  the  OEPA 
have  determined  that  the  Department  of 
Energy  has  implemented  all  appropriate 
response  actions  required  with  respect 
to  Parcel  4.  This  deletion  does  not 
preclude  future  actions  under 
Superfund  or  relieve  DOE  of  their  Long- 
Term  Stewardship  or  Operation  and 
Maintenance  responsibilities. 
DATES:  This  direct  final  notice  of  partial 
deletion  will  be  effective  December  2, 
2002  unless  EPA  receives  adverse 
comments  by  October  31,  2002.  If 
adverse  comments  are  received,  EPA 
will  publish  a  timely  withdrawal  of  the 
direct  final  notice  oi  deletion  in  the 


Federal  Register  informing  the  public 
that  the  deletion  will  not  take  effect. 
ADDRESSES:  Comments  may  be  mailed, 
telephoned,  or  e-mailed  to:  Timothy 
Fischer,  Remedial  Project  Manager  at 
(312)886-5787, 

Fischer.Timothy®EPA.Gov  or  Gladys 
Beard,  State  NPL  Deletion  Process     . 
Manager  at  (312)  886-7254, 
Beard.GIadys@EPA.Gov,  Superfund 
Division,  U.S.  EPA  Region.  5,  77  W. 
Jackson  Blvd.  (SR-6J),  Chicago.  IL 
60604. 

Information  Repositories: 
Comprehensive  information  about  the 
Site  is  available  for  viewing  and  copying 
at  the  Site  information  repositories 
located  at:  EPA  Region  V  Library.  77  W. 
Jackson  Boulevard.  Chicago,  II  60604. 
(312)  353-5821,  Monday  through  Friday 
8  a.m.  to  4  p.m.:  The  CERCLA  Public 
Reading  Room,  Miamisburg  Senior 
Adult  Center,  305  Central  Avenue, 
Miamisburg,  OH  45342. 
FOR  FURTHER  INFORMATION  CONTACT: 
Timothy  Fischer,  Remedial  Project 
Manager  at  (312)  886-5787, 
Fischer.Timothy@EPA.GOV  or  Gladys 
Beard,  State  NPL  Deletion  Process 
Manager  at  (312)  886-7253. 
Beard.Gladys@EPA.Gov  01 1-800-621- 
8431,  EPA  Region  V,  77  W.  Jackson 
Boulevard,  Mail  Code  SR-6J,  Chicago, 
IL  60604. 
SUPPLEMENTARY  INFORMATMN: 

Table  of  Contents 

I.  Introduction 

II.  NPL  Deletion  Criteria 

III.  Deletion  Procedures 

IV.  Basis  for  Partial  Site  Deletion 

V.  Deletion  Action 

L  Introduction 

EPA  Region  V  is  publishing  this  direct 
final  notice  of  deletion  of  a  portion  of 
the  Department  of  Energy  Mound 
Superfund  Site  (Mound  Site),  frxim  the 
NPL. 

EPA  identifies  sites  that  appear  to 
present  a  significant  risk  to  public 
health  or  the  environment  and 
maintains  the  NPL  as  the  list  of  those 
sites.  As  described  in  section 
300.425(e)(3)  of  the  NCP,  sites  deleted 
from  the  NPL  remain  eligible  for 
remedial  actions  if  conditions  at  a 
deleted  site  warrant  such  action. 


Because  EPA  considers  this  action  to 
be  non-controversial  and  routine,  EPA  is 
taking  it  without  prior  publication  of  a 
notice  of  intent  to  delete.  This  action 
will  be  effective  December  2.  2002 
uinless  EPA  receives  adverse  comments 
by  November  1.  2002  on  this  document. 
If  adverse  comments  are  received  within 
the  30-day  public  comment  period  on 
this  document.  EPA  will  publish  a 
timely  withdrawal  of  this  direct  final 
deletion  before  the  effective  date  of  the 
deletion  and  the  deletion  will  not  take 
effect.  EPA  will,  as  appropriate,  prepare 
a  response  to  comments  and  continue 
with  the  deletion  process  on  the  basis  of 
the  notice  of  intent  to  delete  and  the 
comments  already  received.  There  will 
be  no  additional  opportunity  to 
comment. 

Section  II  of  this  document  explains 
the  criteria  for  deleting  sites  from  the 
NPL.  Section  III  discusses  procedures 
that  EPA  is  using  for  this  action.  Section 
rv  discusses  Parcel  4  of  the  DOE  Moimd 
Superfund  Site  and  demonstrates  how  a 
portion  of  the  Site  meets  the  deletion 
criteria.  Section  V  discusses  EPA's 
action  to  delete  a  portion  of  the  Site 
from  the  NPL  unless  adverse  comments 
are  received  during  the  public  comment 
period. 

n.  NPL  Deletion  Criteria 

Section  300.425(e)  of  the  NCP 
provides  that  releases  may  be  deleted 
from  the  NPL  where  no  further  response 
is  appropriate.  In  making  a 
determination  to  delete  a  release  from 
the  NPL.  EPA  shall  consider,  in 
consultation  with  the  State,  whether  any 
of  the  following  criteria  have  been  met: 

i.  Responsible  parties  or  other  persons 
have  implemented  all  appropriate 
response  actions  required; 

ii.  All  appropriate  Fund-financed 
(Hazardous  Substance  Superfund 
Response  Trust  Fund)  responses  under 
CERCLA  have  been  implemented,  and 
no  further  response  action  by 
responsible  parties  is  appropriate;  or 

iii.  The  remedial  investigation  has 
shown  that  the  release  poses  no 
significant  threat  to  public  health  or  the 
enviroimient  and,  therefore,  the  taking 
of  remedial  measures  is  not  appropriate. 

Even  if  a  site  or  portions  oia  site  are 
deleted  frtim  the  NPL.  where  hazardous 
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substances,  pollutants,  or  contaminants 
remain  at  the  deleted  site  above  levels 
that  allow  for  unlimited  use  and 
unrestricted  exposure,  CERCLA  section 
121(c).  42  U.S.C.  9621(c).  requires  that 
a  subsequent  review  of  the  site  be 
conducted  at  least  every  five  years  after 
the  initiation  of  the  remedial  action  at 
the  deleted  site  to  ensure  that  the  action 
remains  protective  of  public  health  and 
the  environment.  If  new  information 
becomes  available  which  indicates  a 
need  for  further  action,  DOE  or  EPA 
may  initiate  remedial  actions.  Whenever 
there  is  a  significant  release  from  a  site 
deleted  bom  the  NPL,  the  deleted  site 
may  be  restored  to  the  NPL  without 
application  of  the  hazard  ranking 
system. 

m.  Deletion  Procedures 

The  following  procedures  apply  to  the 
partial  deletion  of  this  Site: 

(1)  The  EPA  consulted  with  Ohio  on 
the  partial  deletion  of  the  Site  from  the 
NPL  prior  to  developing  this  direct  final 
notice  of  deletion. 

(2)  Ohio  concurred  with  the  partial 
deletion  of  the  Site  bom  the  NPL. 

(3)  Concurrently  with  the  publication 
of  this  direct  final  notice  of  partial 
deletion,  a  notice  of  intent  to  partially 
delete  is  published  today  in  the 
"Proposed  Rules"  section  of  the  Federal 
Register,  as  well  as  in  a  major  local 
newspaper  of  general  circulation  at  or 
near  die  Site,  and  is  being  distributed  to 
appropriate  federal,  state,  and  local 
government  officials  and  other 
interested  parties.  The  newspaper  notice 
announces  the  SOHiay  public  comment 
period  concerning  the  notice  of  intent  to 
partially  delete  the  Site  bom  the  NPL. 

(4)  The  EPA  placed  copies  of 
documents  supporting  the  partial 
deletion  in  the  site  information 
repositories  identified  above. 

(5)  If  adverse  comments  are  received 
within  the  3D-day  public  comment 
period  on  this  document  EPA  will 
publish  a  timely  notice  of  withdrawal  of 
this  direct  final  notice  of  partial  deletion 
before  its  effective  date  and  will  prepare 

.  a  response  to  comments  and  continue 
with  a  decision  on  the  partial  deletion 
based  on  the  notice  of  intent  to  partially 
delete  and  the  comments  already 
received. 

Deletion  or  partial  deletion  of  a  site 
bom  the  NPL  does  not  itself  create, 
alter,  or  revoke  any  individual's  rights 
or  obligations.  Deletion  or  partial 
deletion  of  a  site  from  the  NPL  does  not 
in  any  way  alter  EPA's  right  to  take 
enforcement  actions,  as  appropriate.. 
The  NPL  is  designed  primarily  for 
informational  purposes  and  to  assist 
EPA  management.  Section  300.425(e)(3) 
of  the  NCP  states  that  the  deletion  of  a 


site  bom  the  NPL  does  not  preclude 
eligibility  for  futxue  response  actions 
should  future  conditions  warrant  such 
actions. 

IV.  Basis  for  Partial  Site  Deletion 

The  following  information  provides 
EPA's  rationale  for  deleting  Parcel  4  of 
the  Mound  Site  bom  the  NPL  and  EPA's 
finding  that  the  criteria  in  40  CFR 
300.425(e)  are  satisfied: 

Site  Location 

The  Moimd  Site  is  located  in 
Miamisburg.  Ohio,  about  10  miles  south 
of  Dayton  and  45  miles  north  of 
Cincinnati.  The  306-acre  site  consists  of 
a  number  of  industrial  buildings  in  the 
northern  portion  of  the  Mound  Site,  and 
open  land  in  the  southern  portion.  The 
Mound  Site  is  located  near  an  ancient 
Jndian  mound;  hence  the  name  of  the 
EKDE  facility— the  Mound  Plant.  Parcel  4 
is  generally  boimd  to  the  north  by  the 
operation^  area  of  the  plant,  to  the  east 
by  off-site  residences,  to  the  south  by 
Benner  Road,  and  to  the  west  by  the 
Miami-Erie  Canal.  A  legal  description  of 
Parcel  4  is  included  in  the  Record  of 
Decision  for  Parcel  4,  and  in  the 
administrative  record  for  the  partial 
deletion  decision. 

Site  History 

Most  of  the  Site  is  owned  by  the 
United  States  Department  of  Energy, 
which  began  operations  there  in  1948 
involving  the  manufocture  of  triggering 
devices  for  nuclear  weapons.  As  a  result 
of  past  disposal  practices  and 
contaminant  releases  to  the 
environment,  including  radioactive 
contaminants,  the  Mound  Site  was 
listed  on  the  NPL  on  November  21, 1989 
(54  FR  48184).  IXDE  signed  a  CERCLA 
Section  120  Federal  Facility  Agreement 
(FFA)  with  EPA  in  October,  1990.  In 
1993,  this  agreement  was  modified  and 
expanded  to  include  OEPA.  DOE  serves 
as  the  lead  agency  for  CERCLA-related 
activities  at  the  Mound  Site. 

Remedial  Investigation  and  Feasibility 
Study  (RI/FS) 

DOE,  EPA,  and  OEPA  originally 
planned  to  address  the  Mound  Site's 
environmental  restoration  issues  imder 
a  set  of  Operable  Units(OUs).  each  of 
which  would  include  a  number  of 
Potential  Release  Sites  (RRSs).  For  each 
OU,  the  site  would  follow  the 
traditional  CERCLA  Process:  A 
Remedial  Investigation/Feasibility 
Study  (RI/FS),  followed  by  a  Record  of 
Decision  (ROD)  and  Remedial  Design/ 
Remedial  Action  (RD/RA).  In  1995,  after 
beginning  remedial  investigations  for 
several  OUs.  DOE  and  its  regulators 
concluded  that  the  OU  approach  was 


inefficient  for  Mound  due  to  the  dumber 
and  variety  of  contaminants  on  the  Site. 
DOE.  EPA,  and  OEPA  agreed  that  it 
would  be  better  to  evaluate  each  PRS  or 
building  separately,  use  removal  action 
authority  to  remediate  each  one  as 
needed,  and  establish  a  goal  of  no 
additional  remediation  other  than 
institutional  controls  for  the  final 
remedy.  Following  completion  of 
removal  actions,  a  residual  risk 
evaluation  would  be  conducted  to 
ensure  that  industrial  use  of  the  block 
or  building  would  be  safe.  DOE,  EPA, 
and  OEPA  called  this  approach  the 
"Mound  2000  Process." 

The  Mound  2000  Process  established 
a  Core  Team  consisting  of 
representatives  of  EXDE,  EPA,  and  OEPA. 
The  Core  Team  evaluates  each  of  the 
potential  contamination  problems  at  the 
Mound  Site  and  recommends  the 
appropriate  response.  It  uses 
information  gauered  from  site  visits, 
existing  data,  and  knowledge  of  Mound 
Plant  processes  to  determine  whether  or 
not  any  action  is  warranted  for  potential 
release  sites.  U  a  decision  caimot  be 
made  based  on  the  inforination  on  hand, 
the  Core  Team  identifies  the  specific, 
additional  information  needed.  The 
Core  Team  also  receives  input  from 
technical  experts  and  bom  the  public. 
Thus,  all  stakeholders  have  an 
opportunity  to  express  their  opinions  or 
suggestions  for  each  potential  problem 
area. 

In  February  2001.  DOE  conducted  a 
residual  risk  evaluation  for  Parcel  4  of 
the  Mound  Site.  The  purpose  of  the  risk 
evaluation  was  to  assess  risks  associated 
with  levels  of  contamination  that  exist 
after  completion  of  removal  action.  The 
residual  risk  evaluation  method  was 
consistent  with  the  CERCLA  baseline 
risk  assessment  method  to  ensure  that 
futiue  users  of  the  land  would  not  be 
exposed  to  contaminant  levels  that 
would  pose  imacceptable  risks.  The 
residual  risk  assessment  for  Parcel  4 
determined  that  limiting  use  of  Parcel  4 
to  industrial/commercial  uses  was 
protective  of  human  health  and  the 
environment. 

Record  of  Decision  Finding 

The  ROD  was  signed  for  Parcel  4  of 
the  Mound  Site  on  March  8,  2001.  The 
selected  remedy  included  institutional 
controls  in  the  form  of  deed  restrictions 
on  future  land  and  groundwater  use. 
DOE,  or  its  successors,  as  the  lead 
agency  for  this  ROD.  has  the 
responsibility  to  monitor,  maintain  and 
enforce  these  institutional  controls.  In 
order  to  maintain  protection  of  himian 
health  and  the  environment  at  Parcel  4 
in  the  future,  the  institutional  controls 
ensure: 
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1.  Maintenance  of  industrial/ 
commercial  land  use; 

2.  Prohibition  against  residential  use; 

3.  Prohibition  against  the  use  of 
groundwater; 

4.  Site  access  for  federal  and  state 
agencies  for  the  purpose  of  sampling 
and  monitoring;  and 

5.  Prohibition  against  removal  of 
Parcel  4  soils  from  the  DOE  Mound 
property  boundary  (as  owned  in  1998) 
without  approval  from  the  Ohio 
Department  of  Health  (ODH)  and  the 
Ohio  Environmental  Protection  Agency 
(OEPA). 

ROD  Implementation 

DOE  has  implemented  the  ROD  for 
Parcel  4  by  placing  restrictions  in  the 
deed  for  the  Parcel.  DOE  conveyed 
Parcel  4  to  the  Miamisburg  Mound 
Community  Improvement  Corporation 
{MMCIC)  on  April  19,  2001.  Because  tlie 
restrictions  have  been  placed  in  a  Quit 
Claim  Deed  for  Parcel  4  and  tliat  deed 
has  been  executed  with  the  transfer  of 
the  land  to  the  MMCIC,  the  restrictions 
are  enforceable  and  the  remedy  is 
considered  "implemented". 

While  EPA  does  not  believe  that  any 
future  response  actions  for  Parcel  4  will 
be  needed,  if  future  conditions  warrant 
such  action,  this  area  of  the  Mound  Site 
would  be  eligible  for  Fund-financed 
response  actions.  This  partial  deletion 
affects  Parcel  4  only.  The  remainder  of 
the  Site,  save  for  those  portions  deleted 
in  a  previous  action  (see  66  FR  10371- 
10374),  remain  on  the  NPL. 

Operation  and  Maintenance  of 
Institutional  Controls 

Under  the  ROD  signed  on  March  8. 
2001,  the  Department  of  Energy 
committed  itself  to  monitor  and 
maintain  the  institutional  controls  for 
Parcel  4  required  by  the  ROD,  and  to 
enforce  them  if  necessary.  The  ROD  also 
required  DOE  to  provide  U.S.  EPA  and 
Ohio  EPA  with  periodic  compliance 
assessments.  Deletion  of  Parcel  4  from 
the  NPL  does  not  alter  in  any  way  DOE's 
Operation  and  Maintenance  or  Long- 
Term  Stewardship  obligations  under  the 
Parcel  4  ROD.  A  Long-Term 
■  Stewardship  Plan  is  imder  development 
for  the  DOE  Mound  Plant.  Long-Term 
Stewardship  (LTS)  is  defined  as  "the 
physical  controls,  institutions, 
information  and  other  mechanisms 
needed  to  ensure  protection  of  people 
and  the  environment  at  sites  where  DOE 
has  completed  or  plans  to  complete 
'cleanup'  [e.g.,  landfill  closures, 


remedial  actions,  removal  actions,  and 
facility  stabilization).  This  concept  of 
long-term  stewardship  includes,  inter 
alia,  land  use  controls,  monitoring, 
maintenance,  and  information 
management  (This  definition  of  long- 
term  stewardship  comes  from  the  1998 
settlement  agreement  DOE  entered  into; 
NRDC,  et  al.  v.  Richardson,  et  al.,  Civ. 
No.  97-963)."  The  LTS  Plan  for  DOE 
Mound  covers  all  the  above  concepts 
and  refers  to  the  processes  set  up  to 
ensure  the  effectiveness  of  the 
institutional  control*.  For  more 
information,  contact  Dann  Bird. 
Miamisburg  Mound  Community 
Improvement  Corporation,  at  (937)  865- 
4266  or  Sue  Smiley.  Department  of 
Energy,  at  (937)  865-3984. 

Five-  Year  Review 

Because  the  remedy  for  Parcel  4  does 
not  allow  unlimited  use  of  and 
unrestricted  exposure  to  the  property. 
DOE  is  required  by  Section  121(c)  of 
CERCLA  to  review  the  remedy  to  assure 
that  it  continues  to  protect  hiunan 
health  and  the  environment.  While 
CERCLA  requires  a  review  at  least  once 
every  5  years  after  the  initiation  of 
remedial  action.  DOE  committed  itself 
to  conduct  such  reviews  annually.  DOE 
also  committed  itself  to  consult  with 
U.S.  EPA,  Ohio  EPA.  and  the  Ohio 
Department  of  Health  on  these  reviews. 
The  first  Five- Year  Review  of  the 
Mound  Plant  was  completed  on 
September  28.  2001.  It  concluded  that 
the  Parcel  4  remedy  remains  protective 
of  hiunan  health  and  the  environment. 
An  additional  walkover  inspection  of 
the  Parcel  4  property  was  accomplished 
on  May  21.  20oi,  and  no  violations  of 
the  deed  restrictions  were  documented. 

Community  Involvement 

Public  participation  activities  with 
respect  to  any  response  actions  in  Parcel 
4  have  been  satisfied  as  required  in 
CERCLA  section  113(k).  42  U.S.C. 
961 3(k),  and  CERCLA  section  117,  42 
U.S.C.  9617.  Documents  in  the  deletion 
docket  which  EPA  refied  on  for 
recommendation  of  the  partial  deletion 
of  this  Site  from  the  NPL  are  available 
to  the  public  in  the  information 
repositories. 

Federal  Facility  Agreement 

Deletion  of  Parcel  4  from  the  NPL  in 
no  way  alters  the  obligations  of  the 
Department  of  Energy  under  the  Federal 
Facility  Agreement  under  CERCLA 
Section  120,  signed  by  U.S.  EPA,  Ohio 


EPA,  and  DOE  in  1993,  including  Long- 
Term  Stewardship  or  Operation  and 
Maintenance  responsibilities. 

V.  Deletion  Action 

The  EPA,  with  concurrence  of  the 
State  of  Ohio,  has  determined  that  the 
Department  of  Energy  has  implemented 
all  appropriate  response  actions 
required,  and  that  no  further  CERCLA 
response  is  appropriate  to  provide 
protection  of  human  health  and  the 
environment.  Therefore,  EPA  is  deleting 
Parcel  4  of  the  Site  from  the  NPL. 

Because  EPA  considers  this  action  to 
be  non-controversial  and  routine,  EPA  is 
taking  it  without  prior  publication.  This 
action  will  be  effective  December  2, 
2002,  imless  EPA  receives  adverse 
comments  by  November  1,  2002.  If 
adverse  comments  are  received  within 
the  30-day  public  comment  period,  EPA 
will  publish  a  timely  withdrawal  of  this 
direct  final  notice  of  deletion  before  the 
effective  date  of  the  deletion  and  it  will 
not  take  effect.  EPA  will  prepare  a 
response  to  comments  and  as 
appropriate  continue  with  the  deletion 
process  on  the  basis  of  the  notice  of 
intent  to  delete  and  the  comments 
already  received.  There  will  be  no 
-  additional  opportunity  to  comment. 

List  of  Subjects  in  40  CFR  Part  300 

Environmental  protection.  Air 
pollution  control.  Chemicals.  Hazardous 
waste.  Hazardous  substances. 
Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping 
requirements,  Superfund,  Water 
pollution  control.  Water  supply. 

Dated:  September  17.  2002. 
Norman  Niedergang, 

Acting  Regional  Administrator,  Region  V. 

For  the  reasons  set  out  in  this 
document,  40  CFR  part  300  is  amended 
as  follows: 

PART  300— {AMENDED] 

1.  The  authority  citation  for  part  300 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1321(c)(2);  42  U.S.C. 
9601-9657;  E.O.  12777,  56  FR  54757,  3  CFR. 
1991  Comp.,  p.  351;  E.O.  12580,  52  FR  2923. 
3  CFR,  1987  Comp..  p.  193. 

Appendix  B — [Amended] 

2.  Table  2  of  Appendix  B  to  Part  300 
is  amended  under  Ohio  "OH"  by 
revising  the  entry  for  "Mound  Plant 
(USDOE)"  and  the  city  "Miamisburg." 
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Table  2.— Federal  Faciuties  Section 

state 

Site  name 

City/County 

(Notes)- 

*                                         *                                         •                                         •                                         • 

OH 

• 

Mound 

Plant 

(USOOE) 

• 

Miamisburg 

• 

P 

«                                         •                                         •                                         •                                         • 

• 

t) 

P=Sltes  with  partial  deletion(^. 


***** 

[FR  Doc.  02-24641  Filed  10-1-02;  8:45  am) 

BILUNG  CODE  6S60-S0-U 


DEPARTMENT  OF  HEALTH  AND 

HUMAN  SERVICES 

■> 

Canters  for  Medicaid  &  Medicare 
Services 

42  CFR  Part  482 
[CMS-3018-N] 
RIN  0938-AL15 

Medicare  and  Medicaid  Programs; 
Hospltai  Conditions  of  PartlcifMtion: 
Ciarification  of  ttie  Reguiatory 
Flexibility  Analysis  for  Patients'  Rights 

agency:  Centers  for  Medicare  & 
Medicaid  Services  (CMS),  HHS. 
ACTION:  Interim  final  rule;  clarification 
of  regulatory  flexibility  analysis. 

SUMMARY:  On  July  2, 1999.  we  published 
an  interim  final  rule  with  comment 
period  introducing  a  new  Patients' 
Rights  Condition  of  Participation  (CoP) 
that  hospitals  must  meet  to  be  approved 
for,  or  to  continue  participation  in.  the 
Medicare  and  Medicaid  programs. 
Several  aspects  of  that  interim  final  rule 
with  comment  period  were  challenged, 
including  its  regiUatory  flexibility 
analysis  (RFA).  As  a  result  of  this 
action,  a  Federal  coiut,  without 
enjoining  continued  enforcement  of  the 
nde.  ordered  the  Secretary  of  the 
Department  Health  and  Human  Services 
(DHHS)  to  complete  a  compliant  RFA  to 
accompany  the  interim  final  nde  with 
comment  period.  This  dociunent 
addresses  the  court's  order. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeannie  Miller,  RN,  (410)  786-3164. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  General  ^ 

In  the  December  19. 1997  Federal 
Register  (62  FR  66726).  we  published  a 
proposed  nUe  that  detailed  our  plans  to 


revise  all  of  the  hospital  conditions  of 
participation  (CoPs).  emphasizing 
lessening  Federal  regulations  to 
eliminate  imnecessary  structiual  and 
process  requirements,  focus  on 
outcomes  of  care,  allow  greater 
flexibility  to  hospitals  and  practitioners 
to  meet  quality  standards,  and  place  a 
stronger  emphasis  on  quality  assessment 
and  performance  improvement.  The 
proposed  rule  introduced  our  intent  to 
include  a  new  Patients'  Rights  CoP  for 
hospitals.  We  solicited  comments  and 
received  strong  support  for  the 
establishment  of  the  new  CoP  from  the 
public,  mental  health  advocacy  groups, 
the  media,  and  the  Congress. 

After  the  proposed  rule  was 
published,  reports  of  injuries  and  deaths 
associated  with  the  use  of  restraints  and 
seclusion  increased  our  concern  about 
patient  safety.  State  surveyors,  patient 
advocacy  groups,  the  media,  and  the 
public  also  brought  complaints  about 
hospital  violations  of  patients'  rights  to 
our  attention.  These  violatiotis  included 
denying  or  frustrating  patients'  access  to 
care,  denying  patients'  full  involvement 
in  their  treatment,  disregarding  patients' 
advance  directives,  and  denying 
patients  access  to  their  records.  In  the 
July  2, 1999  Federal  Register  (64  FR 
36070),  we  published  an  interim  final 
rule  with  comment  period  to  address 
these  concerns  and  assure  patient  safety. 
The  rule  set  forth  requirements 
supporting  and  protecting  patients' 
rights  in  the  hospital  setting, 
specifically,  the  right  to  be  free  from  the 
inappropriate  use  of  seclusion  and 
restraint,  with  requirements  to  protect 
the  patient  when  use  of  either 
intervention  is  necessary. 

B.  Legal  Challenge  of  the  Interim  Final 
With  Comment  Period 

The  interim  final  rule  with  comment 
period  was  challenged  in  United  States 
District  Court  for  the  District  of 
Columbia  by  the  National  Association  of 
Psychiatric  Health  Systems,  the 
American  Hospital  Association,  the 
Sheppard  and  Enoch  Pratt  Foundation. 
Incorporated,  and  Acadia  Hospital.  [See 


National  Association  of  Psychiatric 
Health  Sys.  v.  Shalala,  120  F.Supp.2d 
33  (D.D.C.  2000).)  Plaintiffs  challenged 
one  provision  of  the  new  CoP,  the 
requirement  that  hospitals  must  provide 
for  an  in-person  evaluation  of  a  patient 
by  a  physician  or  other  licensed 
independent  practitioner  (LIP)  within  1 
hour  of  initiating  the  use  of  restraint  or 
placing  the  patient  in  seclusion  to 
address  the  patients'  violgpt  or 
aggressive  behavior.  (See 
§482.13(f)(3)(ii)(C).) 

On  September  14,  2000,  the  Court 
ruled  in  favor  of  the  Secretary  with 
respect  to  the  plaintiffs'  challenge  under 
the  Administrative  Procedures  Act; 
however,  the  Court  ruled  against  the 
Secretary  with  respect  to  the  plaintiffs' 
claim  that  the  rule  failed  to  fulfill 
certain  requirements  of  the  Regulatory 
Flexibility  Act  (RFA).  In  its  decision, 
the  Coiul  noted  that  the  RFA  requires — 

•  A  succinct  statement  of  the  need  for 
and  objectives  of  the  rule; 

•  A  sununary  of  and  response  to  the 
significant  issues  raised  by  public 
conmients  to  the  RFA  assessment  in  the 
notice  of  proposed  rulemaking; 

•  A  description  and  estimate  of  the 
number  of  small  entities  to  which  the 
rule  will  be  applied; 

•  A  description  of  the  projected 
reporting  and  recordkeeping 
requirements  of  the  rule,  including  an 
estimate  of  the  effect  that  the 
recordkeeping  requirements  will  have 
on  small  entities;  and 

•  A  description  of  the  efforts  the 
agency  has  taken  to  minimize  the 
significant  economic  impact  of  the  rule 
on  small  businesses,  including  a 
discussion  of  the  less  restrictive 
alternatives  considered  and  rejected. 

The  Court,  noting  that  the  Secretary 
had  not  made  a  "reasonable  good  faith 
effort  to  canvass  major  options  and 
weigh  their  probable  effects,"  concluded 
that  the  agency  failed  to  satisfy  the  fifth 
element  ofthe  Regulatory  Flexibility 
Act.  The  case  was  remanded  to  the 
Department  of  Health  and  Human 
Services  for  completion  of  a  compliant 
RFA  without  enjoining  continued 
enforcement  of  the  requirements  of  the 
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interim  final  rule  with  comment  period. 
Accordingly,  we  are  publishing  this 
notice  to  discuss  the  alternatives  that  we 
considered  when  developing  the  July  2. 
1999  interim  final  rule  with  conunent 
period. 

n.  Revised  Regulatcnry  Impact  Analysis 
of  the  luly  2, 1999  Rule 

A.  Introduction 

When  we  pubhshed  the  July  2, 1999 
interim  final  rule  with  comment  period, 
we  lacked  critical  factual  reports, 
studies,  and  data  that  would  have  aided 
in  the  development  of  specific  cost  or 
savings  estimates.  This  factor  continues 
to  be  an  obstacle  in  providing  cost 
estimates  on  the  impact  of  some  of  the 
requirements. 

At  the  time  of  the  publication  of  the 
July  2, 1999  interim  final  rule  with 
comment  period,  at  least  80  percent  of 
the  6,116  inpatient  hospitals  that 
participate  in  the  Medicare  or  Medicaid 
programs  were*subject  to  existing 
accreditation  requirements  pertaining  to 
the  use  of  restraints  and  seclusion. 
While  the  pre-1999  Joint  Commission 
for  the  Accreditation  of  Healthcare 
Organizations  (JCAHO)  requirements 
did  not  contain  all  elements  addressed 
by  the  interim  final  rule  with  comment 
period,  many  parallel  standards  were  in 
place.  There  were  two  major  differences 
between  JCAHO's  standards  and  our 
standards.  The  first  is  that  JCAHO  did 
not  require  the  1-hour  face-to- face 
assessment  but  instead  required  a  phone 
call  to  the  LIP.  The  second  is  that 
JCAHO's  monitoring  requirements  were 
more  stringent  than  ours.  It  is  worth 
noting  that  JACHO  is  enforcing  all  of 
our  "requirements;  including  the  1-hour 
rule,  when  conducting  accreditation 
surveys.  Accredited  hospitals  operated 
in  an  atmosphere  that  emphasized  the 
elimination  of  uimecessary  restraint, 
monitoring  use,  and  reporting  sentinel 
events  to  the  JCAHO.  Therefore,  we 
approximated  that  4,893  facilities  were 
already  subject  to  restraint  and 
seclusion  requirements.  The  remaining 
1.223  facilities  (non-profit,  proprietary, 
and  government-funded)  would  be 
subject  to  any  existing  state  laws 
concerning  the  use  of  restraint  and 
seclusion.  Additionally,  at  least  two 
States  (New  York  and  Pennsylvania) 
had  established  detailed  regulations  and 
policies  regarding  the  use  of  restraint 
and  seclusion  in  State-run  and  private 
facilities.  Therefore,  we  concluded  that 
the  majority  of  hospitals  were  already 
affected  by  restraint  and  seclusion- 
related  requirements,  even  if  they  were 
not  equal  in  all  points  to  the 
requirements  specified  in  the  interim 
final  rule  with  comment  period.  Thus, 


although  Medicare-  and  Medicaid- 
participating  hospitals  have  diverse 
characteristics,  many  are  accredited; 
and  therefore,  could  be  assumed  to  have 
been  meeting  pre-existing  accreditation 
standards  at  the  time  the  interim  final 
rule  with  comment  period  was 
published. 

Furthermore,  with  the  increasing 
amount  of  research  and  literatxire 
identifying  the  potential  hazards 
associated  with  restraint  use,  some 
hospitals  were  already  engaged  in 
efforts  to  reduce  the  use  of  restraints. 
The  variations  among  hospitals,  the  lack 
of  data  on  the  prevalence  of  restraint  or 
seclusion  use  in  hospitals,  and  the  trend 
of  restraint  use  reduction  efforts  created 
problems  in  the  formulation  of  a 
specific  estimate  for  the  interim  final 
rule  with  conunent  period.  While  these 
were  obstacles  to  the  formulation  of  an  , 
estimate  for  the  interim  final  rule  with 
comment  period,  we  invite  hospital 
feedback  on  these  points  so  that  we  may 
use  this  information  in  formulation  of 
the  final  rule  and  its  impact  estimate. 

B.  Anticipated  Effects  and  Options 
Considered 

1.  Effects  on  Hospitals 

a.  Restraint  and  Seclusion  (§  482.13(e) 
and(f)) 

Our  regulations  in  §  482.13(e)  and  (f) 
prohibit  the  use  of  restraint  and 
seclusion  for  purposes  of  coercion, 
discipline,  convenience  or  retaliation  by 
staff.  These  regulations  also  establish 
procedures  that  apply  when  hospitals 
use  restraint  or  seclusion. 

We  considered  developing  one  set  of 
general  requirements  regulating  restraint 
and  seclusion  use  in  all  hospitals. 
However,  based  on  public  comments 
and  recent  concern  regarding  the  risks 
associated  with  restraint  and  seclusion 
use  for  behavior  management  situations, 
we  concluded  that  one  set  of 
requirements  did  not  afford  patients 
with  adequate  protections.  Moreover,  ~ 
we  believe  that  it  is  important  to 
maintain  consistency  between  Federal 
and  accreditation  standards.  Therefore, 
we  adopted  an  approach  to  restraints 
and  seclusion  similar  to  the  existing 
standards  that  JCAHO  created  (for 
example,  differentiating  between 
situations  when  a  restraint  is  being  used 
to  manage  behavior  and  the  concept  of 
time  limited  orders).  Accordingly,  we 
made  a  distinction  between  restraint  use 
in  the  provision  of  acute  medical  and 
postsurgical  care  (§  482.13(e))  and 
restraint  and  seclusion  use  for  the 
management  of  aggressive  or  violent 
behavior  (§482. 13(f)). 


b.  Training  (§§  482.13(e)(5)  and  (f)(6)) 

Section  482.13(e)(5)  requires  that  staff 
writh  direct  patient  contact  (that  is,  staff 
who  may  be  involved  either  with  the 
application  of  a  restraint  or  the 
monitoring,  assessment,  or  reevaluation 
of  a  restrained  or  secluded  patient's 
condition)  are  provided  vfith  ongoing 
education  and  training  in  the  proper 
and  safe  use  of  restraints.  Section 
482.13(f)(6)  parallels  these  requirements 
and  adds  that  staff  involved  in  the 
application  of  a  physical  restraint  or 
seclusion  to  manage  aggressive  or 
violent  behavior  must  receive  additional 
training  in  alternative  methods  for 
handling  behavior,  symptoms,  and 
situations  that  have  been  traditionally 
treated  using  restraints  or  seclusion. 

When  writing  the  interim  final  rule 
vdth  comment  period,  we  considered 
the  burden  of  requiring  training  on  the 
use  of  restraints  and  seclusion  for  all 
staff  members  with  direct  patient 
contact.  We  believed  that  some  persons 
inaccurately  construed  the  requirement 
to  entail  the  training  of  dietary, 
administrative,  housekeeping,  and  other 
types  of  staff  who  are  not  involved  in 
the  application  or  use  of  restraints  or 
seclusion.  (See  Tag  A797,  Appendix  A 
of  the  State  Operations  Manual,  HCFA 
Pub.  No.  7,  page  A196.) 

Most  hospitals  that  participate  in 
Medicare  or  Medicaid  already  have 
some  type  of  training  program; 
therefore,  we  believed  that  these 
requirements  refine  existing  programs 
rather  than  mandate  new  ones.  JCAHO.'s 
standards  are  applicable  to  accredited 
hospitals  (currently  80  percent  of 
Medicare-  and  Medicaid-participating 
hospitals)  and  require  a  similar  training 
program  for  staff  involved  with  the 
application  of  restraints  or  seclusion. 
(See  JCAHO's  2000  Comprehensive 
Accreditation  Manual  for  Hospitals 
standard  TX  7.1.1.3  (which  indicates 
that  staff  orientation  and  education 
create  a  culture  emphasizing  prevention 
and  appropriate  use  of  restraint  or 
seclusion  as  well  as  encouraging 
alternatives)  and  standard  TX  7.1.3.1.4 
(which  requires  that  restraint  or 
seclusion  is  only  used  correctly  by 
competent,  trained  staff)). 

Lastly,  we  considered  no  training 
requirements;  however,  the  Hartford 
Courant  newspaper  series  indicated  that 
training  programs  are  a  key  ingredient 
in  assuring  a  reduction  in  patient 
injuries  and  deaths  associated  v\ith  the 
use  of  restraints  and  seclusion.  To  omit 
this  requirement  in  the  interim  final 
rule  vdth  comment  period  would  have 
been  to  leave  a  critical  gap  in  the 
strategy  to  improve  patient  care  and 
assure  patient  safety. 
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c.  Face-to-Face  Monitoring 
(§  482.13(f)(4)) 

The  hospital  CoPs  require  continuous 
face-to-face  monitoring  of  a  patient  who 
is  simidtaneously  physically  restrained 
and  secluded  to  address  violent  or 
aggressive  behavior.  As  an  alternative, 
continuous  monitoring  may  occur 
through  the  use  of  both  video  and  audio 
equipment,  with  the  monitoring 
occurring  in  close  proximity  to  the 
patient  to  allow  quick  intervention 
when  needed. 

We  agree  that  this  requirement  may 
incur  costs  for  hospitals,  depending  on 
their  ciurent  practice.  However,  we 
believed  that  the  training  required  by 
the  July  2, 1999  interim  final  rule  with 
comment  period  equipped  staff  with 
alternative  methods  for  handling  violent 
or  aggressive  patient  behavior  thereby 
reducing  overall  use  of  restraint  or 
secliision. 

We  did  not  require  that  this 
monitoring  be  done  by  a  registered 
nurse.  It  could  be  performed  by  a 
nursing  assistant  or  other  staff  member 
who  has  completed  the  required 
training. 

We  considered  only  requiring 
periodic  monitoring  when  the  two 
interventions  are  used  simidtaneously. 
However,  we  concluded  that  the 
instances  meriting  dual  use  of  restraint 
or  seclusion  would  be  so  rare  and 
extreme  that  they  would  indicate  a  need 
for  greater  staff  vigilance.  Restraint  and 
seclusion  can  actually  increase  the 
patient's  agitation,  and  staff  should  be 
available  to  help  the  patient  regain  self 
control,  thus  ending  one  intervention  or 
both  as  quickly  as  possible.  Leaving  a 
distressed  patient  alone  for  half  an  hotu 
or  longer,  not  understanding  what  is 
happening  to  him  or  her,  does  not 
facilitate  the  patient's  recovery  of  his  or 
her  self-control.  We  concluded  that 
uninterrupted  monitoring  assures  that  if 
the  patient  becomes  more  distressed  by 
the  intervention,  staff  can  assist  quickly. 

d.  One-Hour  Evaluation 
(§482.13(f)(3)(ii)(C)) 

The  interim  final  rule  with  comment 
period  requires  face-to-face  assessment, 
by  a  physician  or  other  XJP  within  one 
hour  of  the  initiation  of  the 
intervention,  of  a  patient  who  has  been 
restrained  or  secluded  to  manage  his  or 
her  violent  or  aggressive  behavior.  We 
considered  whether  this  requirement 
was  impossible  to  fulfill  because  of  the 
lack  of  available  personnel,  geographic 
barriers,  and  costs  associated  with  this 
degree  of  coverage.  We  also  considered 
whether  a  required  onsite  evaluation  by 
a  physician  or  LIP  is  too  costly  or 


without  a  demonstrable  benefit  in  many 
cases. 

When  the  interim  final  rule  with 
comment  period  was  published  in  Jidy 
1999,  we  were  not  aware  of  any  data 
regarding  the  appropriateness  of  the  1- 
hour  timefi'ame  and  we  solicited,  but 
did  not  receive,  comments  providing 
data  undercutting  this  requirement. 

In  including  the  1-hour  provision,  we 
considered  that  hospitals  are  required  to 
have  24-hour  physician  coverage. 
Section  482.12(c)(3)  requires  that  the 
governing  body  of  the  hospital  must 
ensure  that  a  doctor  of  medicine  or 
osteopathy  is  on  duty  or  on  call  at  all 
times.  The  interim  final  with  comment 
period  did  not  change  this  requirement 
or  require  hiring  of  new  staff  or  having 
a  physician  onsite  at  all  times.  When 
staff  are  trained  in  alternatives  to 
restraint  or  seclusion,  prevalence  of  use 
should  decline  so  that  restraint  or 
seclusion  is  used  only  as  a  last  resort. 
We  understand  that  for  certain  patient 
popidations,  such  as  for  those  who  have 
self  mutilating  behaviors,  a  requirement 
for  recxuring  onsite  visits  to  assess  the 
use  of  a  restraint  that  is  part  of  the 
patient's  treatment  plan  may  not  be 
needed  or  appropriate.  We  plan  to 
address  these  uses  in  forthcoming 
interpretive  guidelines.  Additionally, 
we  reiterate  that  uses  of  restraint  that 
occur  in  conjunction  with  an  acute  care 
need  do  not  trigger  the  need  for 
evaluation  of  the  patient  by  a  physician 
or  other  LIP  within  one  hour.  These 
uses  may  include,  for  example,  a  patient 
who  is  attempting  self-extubation  or 
tearing  at  lines  whose  behavior  cannot 
be  handled  through  less  restrictive 
means. 

In  establishing  this  requirement,  we 
considered  onsite  physician-only 
assessment  within  half  an  hour,  which 
is  the  policy  in  one  State's  mental 
health  system.  However,  we  believed 
that  this  timeframe  would  not  be 
reasonable  in  rural  or  remote  areas,  and 
therefore;  we  did  not  impose  this 
requirement. 

We  also  considered  less  prescriptive 
approaches.  For  example,  we  coidd 
have  drafted  regulations  that  remained  ' 
silent  on  this  point.  However,  various 
sources  of  information,  including  the 
press  indicated  that  the  patient  is  at 
high  risk  for  injury  when  being 
restrained  or  secluded  in  an  effort  to 
manage  his  or  her  violent  or  aggressive 
behavior.  [See  "Deadly  Restraint:  A 
Hartford  Courant  Investigative  Report," 
with  articles  firom  October  11  throiigh 
15, 1998).  Often  patients  are  medically 
complex,  v<dth  concomitant  medical  and 
psychiatric  symptoms  and  conditions. 
When  staff  must  resort  to  restraint  or 
seclusion  to  protect  the  patient  or 


others,  it  is  essential  to  examine:  (1)  The 
immediate  situation,  that  is  whether  the 
patient  has  been  injured  by  the 
intervention;  (2)  the  patient's  reaction  to 
the  intervention;  (3)  the  patient's  overall 
medical  and  psychiatric  condition;  and 
(4)  whether  the  behavior  may  stem  from 
a  condition  that  can  be  remedied 
quickly.  Such  a  determination  is  a 
medical  decision  that  requires  the 
integration  of  many  pieces  of 
information,  and  therefore;  merits  a 
physician's  or  other  UP's  attention. 

We  also  considered  other  options  that 
may  be  perceived  as  less  biirdensome. 
We  could  have  drafted  regulations  that 
remained  silent  on  the  timeframe  for  a 
physician's  or  other  LIP's  assessment  of 
a  restrained  or  secluded  patient.  This 
alternative  may  be  feasible  for  the  types 
or  uses  of  restraint  described  in 
§  482.13(e).  In  these  types  of  situations, 
we  left  to  the  physician's  or  other  LIP's 
discretion  the  decision  of  whether 
immediate,  inperson  assessment  is 
required.  In  an  instance  when  an 
armboard  is  applied  to  prevent 
accidental  dislodging  of  an  intravenous 
needle,  arguably  the  application  of  the 
restraint  does  not  represent  a  significant 
change  in  the  patient's  status,  nor  does 
the  armboard  pose  a  grave  hazard  to  the 
patient's  healu  or  safety.  In  contrast,  a 
patient's  attempt  to  self-extubate  could 
warrant  immediate  physician  attention, 
depending  on  the  patient  and  whether 
this  behavior  represents  a  marked 
change  in  status.  However,  we  believed 
that  requiring  an  inperson  assessment 
within  1  hour  for  the  variety  of  restraint 
uses  under  §  482.13(e)  was  not  feasible 
because  of  the  wide  range  of 
circumstances  covered  by  that  standard. 
On  the  other  hand,  §482.13(0  is  more 
focused.  We  considered  whether 
immediate  attention  was  necessary 
when  restraint  or  seclusion  was  used  to 
manage  a  patient's  violent  or  aggressive 
behavior.  We  recognized  that  the  types 
of  behavior  that  warrant  the  patient's 
placement  in  seclusion  or  the 
application  of  restraint  often  create  a 
situation  in  which  both  the  patient  and 
staff  are  at  risk  for  injury.  The  patient 
who  is  resisting  staff  restraint  in  this 
situation  is  unlike  the  noncombative 
patient  who  had  an  armboard  applied. 
This  patient  has  transitioned  from 
seemingly  calm  behavior  into  a  state  at 
which  an  extreme  measure  has  been 
undertaken  to  protect  him  or  her.  As 
discussed  in  the  preamble  to  the  interim 
final  rule  with  comment  period,  we 
concluded  that  quick,  medical 
involvement  is  warranted  to  assure 
safety  and  to  develop  a  plan  to  avert  or 
diminish  further  conflict.  We  believed 
that  the  maximum  timeframe  of  1  hour 
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established  by  this  rule  is  a  reasonable 
one. 

We  also  considered  permitting  a  staff 
member  to  perform  a  patient  assessment 
through  telephone  consultation  with  a 
physician  or  other  LIP.  Given  the 
complexity  of  the  patient  population, 
we  did  not  select  tliis  option.  Physicians 
and  LIPs  are  extensively  trained  in 
assessment  of  symptoms  and  behaviors, 
in  physical  examination  and 
formulation  of  diagnoses  and  resulting 
treatment  strategies.  Staff  who  are  onsite 
may  have  widely  disparate  assessment 
skills.  Some  hospitals  may  staff  patient 
care  areas  with  licensed  practical  nurses 
or  other  available  staff.  We  are  not 
persuaded  that  these  staff  members  have 
the  physical  and  psychiatric  assessment 
skills  that  correspond  to  the  medical 
complexity  of  a  patient  in  crisis. 
Accordingly,  we  opted  not  to  permit 
patient  assessment  through  telephone 
consultation. 

2.  Effect  on  Beneficiaries 

The  implementation  of  the  Patients' 
Rights  CoP  served  to  protect  not  only 
Medicare  and  Medicaid  beneficiaries, 
but  all  patients  receiving  care  in  any  of 
the  6,166  Medicare-  and  Medicaid- 
participating  hospitals  (that  is,  acute 
care,  psychiatric,  rehabilitation,  long- 
term  care,  children's,  and  alcohol-drug) 
including  small  rural  hospitals.  Our  goal 
is  to  safeguard  against  the  mistreatment 
of  all  patients  in  these  facilities 
including,  but  not  limited  to —  (1) 
Deaths  due  to  inappropriate  restraint  or 
seclusion  use;  (2)  violation  of  patients' 
privacy  and  confidentiality  in  various 
aspects  of  the  healthcare  delivery 
process:  and  (3)  systematic  frustration  of 
the  patients'  efforts  to  acquire  his  or  her 
medical  records.  Patients  benefit  from 
the  hospitals'  focus  on  patients'  rights. 
Through  these  protections,  patient  care 
can  be  delivered  in  an  atmosphere  of 
respect  for  an  individual  patient's 
comfort,  dignity,  and  privacy.  The 
interim  final  rule  with  comment  period 
emphasizes  the  importance  of  staff 
training,  adequate  monitoring  ^d 
assessment,  and  prompt  evaluation  of 
restrained  or  secluded  patients.  As  these 
factors,  lack  of  training,  evaluation, 
monitoring,  and  assessment  were 
involved  in  the  deaths  reported  by  the 
media,  we  believed  that  implementation 
of  the  Patients'  Rights  CoP  would  lead 
to  a  reduction  in  the  number  of 
restraint-  and  seclusion-related  injmies 
and  deaths  in  hospitals.  The  following 
chart  represents  the  data  that  we  have 
received  from  providers  regarding 
deaths  that  may  have  been  related  to 
restraint  or  seclusion  use: 


Year 


August  1999— December 

1999^  

2000 

2001 

January  2002-March  20022  .. 
Total  from  August  1999- 
March  2002 


Number  of 
Deaths 


14 

34 

22 

5 

75 


'  The  interim  final  rule  with  comment  period 
was  published  on  July  2,  1999  and  effective 
on  August  2,  1999.  Therefore,  no  data  on 
deaths  related  to  restraint  or  seclusion  use 
was  submitted  by  providers  before  August 
1999. 

2  The  latest  data  available  is  through  March 
2002. 

3.  Effects  on  the  Medicare  and  Medicaid 
Programs 

We  did  not  expect  the 
implementation  of  the  new  Patients' 
Rights  CoP  to  generate  significant  costs 
to  the  Medicare  or  Medicaid  programs. 
We  did  not  believe  that  there  would  be 
any  additional  costs  to  the  survey  and 
certification  program  as  compliance 
with  this  new  CoP  either  would  be 
reviewed  through  a  routine, 
nonaccredited  hospital  survey,  a 
validation  survey  or  as  part  of  a 
complaint  survey. 

C.  Conclusion 

The  Patients'  Rights  CoP  introduced 
new  Federal  requirements  that  in  many 
instances  reflected  existing  State, 
accreditation  or  professional  standards. 
These  new  Federal  requirements  are  set 
forth  in  six  standards  to  ensure 
minimum  protections  of  each  patient's 
physical  and  emotional  health  and 
safety.  These  standards  address  the 
patients'  right  to — 

•  Be  notified  of  his  or  her  rights; 

•  Exercise  his  or  her  rights  in  regard 
to  his  or  her  care; 

•  Privacy  and  safety; 

•  Confidentiality  of  and  access  to  his 
or  her  medical  records; 

•  Freedom  from  restraints  used  in 
the  provision  of  acute  medical  and 
postsurgical  care  unless  clinically 
necessary;  and 

•  Freedom  from  restraint  and 
seclusion  use  to  manage  violent  or 
aggressive  behavior  unless  clinically 
necessary. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  93.773,  Medicare — 
Hospital  Insurance  and  No.  93.778, 
Medical  Assistance  Program) 


Dated:  September  24.  2002. 
Thomas  A.  Scully, 

Administrator,  Centers  fyr Medicare  and 
Medicaid  Services. 

Dated:  September  26,  2002. 
Tommy  G.  Thompson, 

Secretary  of  Health  and  Human  Services. 
[FR  Doc.  02-24857  Filed  9-27-02;  9:51  am] 
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RIN  0938-AMOO 


Medicare  and  Medicaid  Programs; 
Conditions  of  Participation: 
immunization  Standards  for  Hospitals, 
Long-Term  Care  Facilities,  and  Home 
Health  Agencies 

agency:  Centers  for  Medicare  & 
Medicaid  Services  (CMS).  HHS. 
ACTION:  Final  rule  with  comment  period. 

SUMMARY:  The  provisions  of  this  final 
rule  will  remove  the  Federal  barrier 
related  to  the  requirement  for  a 
physician  to  order  influenza  and 
pneimiococcal  immunizations  in 
Medicare  and  Medicaid  participating 
hospitals,  long-term  care  facilities,  and 
home  health  agencies.  This  final  rule 
will  affect  vaccine-preventable  diseases 
and  will  help  improve  adult  vaccination 
coverage  rates.  It  will  facilitate  the 
delivery  of  appropriate  vaccinations  In 
a  timely  manner,  increase  the  levels  of 
vaccination  coverage,  and  decrease  the 
morbidity  and  mortality  rate  of 
influenza  and  pneumococcal  diseases. 
DATES:  Effective  date:  These  regulations 
are  effective  on  October  2,  2002. 

Comment  date:  Comments  will  be 
considered  if  we  receive  them  at  the 
appropriate  address,  as  provided  below, 
no  later  than  5  p.m.  on  December  2, 
2002. 

ADDRESSES:  In  commenting,  please  refer 
to  file  code  CMS-3160-FC.  Because  of 
staff  and  resource  limitations,  we  cannot 
accept  conmients  by  facsimile  (FAX) 
transmission  or  e-mail. 

Mail  written  comments  (one  original 
and  three  copies)  to  the  following 
address  only:  Centers  for  Medicare  & 
Medicaid  Services,  Department  of 
Health  and  Human  Services,  Attention: 
CMS-3160-FC,  P.O.  Box  8013. 
Baltimore,  MD  21244-8013. 
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Please  allow  sufficient  time  for  mailed 
comments  to  be  received  timely  in  the 
event  of  delivery  delays. 

If  you  prefer,  you  may  deliver  (by 
hand  or  courier)  your  written  comments 
(one  original  and  three  copies)  to  one  of 
the  following  addresses:  Room  445-G, 
Hubert  H.  Humphrey  Building,  200 
Independence  Avenue,  SW., 
Washington,  DC  20201.  or  Room  C5-14- 
03,  7500  Security  Boulevard,  Baltimore, 
MD  21244-1850.  (Because  access  to  the 
interior  of  the  HHH  Building  is  not 
readily  available  to  persons  without 
Federal  Government  identification, 
commenters  are  encouraged  to  leave 
their  comments  in  the  CMS  drop  slots 
located  in  the  main  lobby  of  the 
building.  A  stamp-in  clock  is  available 
for  commenters  wishing  to  retain  a 
proof  of  filing  by  stamping  in  and 
retaining  an  extra  copy  of  the  comments 
being  filed.)  Comments  mailed  to  the 
addresses  indicated  as  appropriate  for 
hand  or  courier  delivery  may  be  delayed 
and  could  be  considered  late. 

For  information  on  viewing  public 
comments,  see  the  beginning  of  the 
SUPPLEMENTARY  INFORMATION  section. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anita  Panicker,  RN.  MS.  LCSW.  (410) 
786-5646.  Jeannie  Miller,  RN,  (410) 
786-3164. 
SUPPLEMENTARY  INFORMATION: 

Inspection  of  Public  Comments 

Conunents  received  timely  will  be 
available  for  public  inspection  as  they 
are  received,  generally  beginning 
approximately  three  weeks  after 
publication  of  a  document,  at  the 
headquarters  of  the  Centers  for  Medicare 
&  Medicaid  Services,  7500  Security 
Boulevard,  Baltimore,  Maryland  21244, 
Monday  through  Friday  of  each  week 
bom  8:30  a.m.  to  4  p.m.  To  schedule  an 
appointment  to  view  public  comments, 
call  (410)  786-7197. 

Copies 

To  order  copies  of  the  Federal 
Register  containing  this  docimient,  send 
your  request  to:  New  Orders, 
Superintendent  of  Docimients,  P.O.  Box 
371954,  Pittsburgh,  PA  15250-7954. 
Specify  the  date  of  the  issue  requested 
and  enclose  a  check  or  money  order 
payable  to  the  Superintendent  of 
Dociunents,  or  enclose  your  Visa  or 
Master  Card  number  and  expiration 
date.  Credit  card  orders  can  also  be 
placed  by  calling  the  order  desk  at  (202) 
512-1800  (or  toll-fr«e  at  1-888-293- 
6498)  or  by  faxing  to  (202)  512-2250. 
The  cost  for  each  copy  is  $10.  As  an 
alternative,  you  can  view  and 
photocopy  the  Federal  Register 
document  at  most  libraries  designated 


as  Federal  Depository  Libraries  and  at 
many  other  public  and  academic 
libraries  throughout  the  country  that 
receive  the  Federal  Register. 

This  Federal  Register  document  is 
also  available  from  the  Federal  Register 
online  database  through  GPO  Access,  a 
service  of  the  U.S.  Government  Printing 
Office.  The  Web  site  address  is:  bttp:// 
www.access.gpo.gov/nara/index.html. 

I.  Background 

A.  Conditions  of  Participation: 
Immunization  Standards  for  Hospitals, 
Long-Term  Care  Facilities,  and  Home 
Health  Agencies 

1.  Influenza  and  Related  Conditions 

Influenza  and  pneimionia  combined 
represent  the  fifth  leading  cause  of 
death  in  the  elderly.  The  1999  RAND 
report  prepared  for  the  Centers  for 
Medicare  &  Medicaid  Services  (CMS), 
"Interventions  that  Increase  the 
Utilization  of  Medicare-Funded 
Preventive  Services  for  Persons  Age  65 
and  Older,"  states  that  "influenza  and 
consequent  respiratory  diseases  are 
common  causes  of  morbidity  and 
mortality  in  the  United  States  each  year, 
with  20,000  to  40,000  deaths  reported 
for  each  influenza  epidemic.  Over  90 
percent  of  these  deaths  occur  among 
those  age  65  or  older."  The  report  also 
states  that  influenza  vaccination  "has 
been  shown  to  be  efficacious  in  the 
elderly,  decreasing  hospitalizations  by 
27  percent  to  57  percent  and  deaths  by 
27  percent  to  30  percent."  [http:// 
www.cms.hhs.gov/healthyaging/2a.asp.) 

The  Center  tor  Health  Research,  a  part 
of  the  Kaiser  Permanente  managed  care 
organization,  studied  the  cost- 
effectiveness  of  influenza  vaccination 
over  nine  flu  seasons  in  its  northwest 
region  in  a  study  published  in  1993.  The 
study  examined  experiences  of  some 
69,000  elderly  members  of  the  health 
maintenance  organization  who 
experienced  3,105  outpatient 
pneumonia  and  influenza  episodes,  894 
hospitalizations,  and  113  pneumonia 
and  influenza  deaths.  The  estimated 
cost  of  providing  a  vaccination  was 
$7.11;  average  medical  care  costs  for 
outpatient  and  inpatient  episodes  were 
$106  and  $5,730,  respectively,  for  high- 
risk  elderly  patients,  and  $141  and 
$4,477  for  non-high-risk  elderly 
patients.  A  similar  study  examined  the 
cost-effectiveness  of  vaccinating  elderly 
members  of  a  Minnesota  health  plan 
against  influenza  over  three  seasons 
beginning  in  1990.  The  plan.  Group 
Health  Inc.  of  Miimeapolis,  vaccinated 
45  percent  to  58  percent  of  its  members 
over  age  64.  Vaccinated  individuals  had 
lower  hospitalization  rates  for  flu, 
pneumonia,  congestive  heart  failure. 


and  other  illness,  for  an  average  savings 
of  $117  per  vaccinated  member.  ("The 
costly  toll  of  vaccine-preventable 
disease."  Business  and  Health; 
Montvale;  1995;  (13)(3)16;  Leavenworth, 
Geoffrey.) 

Despite  the  availability  of  safe  and 
effective  vaccines  and  substantial 
progress  in  reducing  vaccine- 
preventable  diseases,  improving  the 
delivery  of  the  vaccines  is  vital  to 
further  reduce  and  eliminate  vaccine- 
preventable  causes  of  morbidity  and 
mortality.  The  administration  of 
influenza  and  pneumococcal 
polysaccharide  vaccines  per  standing 
orders,  governed  by  the  physician- 
approved  policies  and  procedures  of  the 
facility  or  agency,  after  assessments  for 
contraindications,  is  the  most 
consistently  effective  method  for 
increasing  adult  vaccination  rates  and 
the  least  burdensome  to  implement. 

Influenza  vaccine  is  the  primary 
method  for  preventing  influenza  and  its 
more  severe  complications.  The 
Advisory  Conunittee  on  Immunization 
Practices  (ACIP)  reported  in  2002  that 
the  primary  target  group  for  influenza 
vaccination  includes  persons  who  are  at 
high  risk  for  serious  complications  bom 
influenza,  including  approximately  35 
million  persons  who  are  more  than  65 
years  of  age,  and  approximately  33  to  39 
million  persons  less  than  65  who  have 
chronic  underlying  medical  conditions. 
Beginning  with  the  2000  to  2001 
influenza  season,  the  ACIP  has  added 
persons  aged  50  to  64  years  to  the 
primary  target  group  for  annual 
influenza  vaccination.  This  age  group 
was  added  because  a  substantial 
proportion  of  persons  aged  50  to  64 
years  (estimated  at  between  24  percent 
and  32  percent  of  the  total  population) 
have  one  or  more  chronic  medical 
conditions  that  place  them  at  high  risk 
for  influenza-related  hospitalization  and 
death.  Rates  of  influenza-related  excess 
hospitalization  among  adults  younger 
than  age  65  years  old  with  one  or  more 
high-risk  conditions  have  been 
estimated  at  392  to  635  per  100,000 
persons  compared  with  13  to  23  per 
100,000  among  those  without  high-risk 
conditions.  There  are  minimal  adverse 
reactions  or  side  effects  related  to 
influenza  vaccines  because,  as  the 
Morbidity  and  Mortality  Weekly  Report 
(MMWR)  states,  "inactivated  influenza 
vaccine  contains  noninfectious  killed 
viruses  and  cannot  cause  influenza." 
The  most  frequent  side  effect  of 
vaccination  is  soreness  at  the 
vaccination  site  that  lasts  less  than  2 
days.  Fever,  malaise,  myalgia,  and  other 
systemic  symptoms  can  occur  but  recent 
placebo-controlled  trials  demonstrate 
that  among  older  persons  and  healthy 
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young  adults,  administration  of  split- 
virus  influenza  vaccine  is  not  associated 
with  higher  rates  of  such  systemic 
symptoms  when  compared  with  placebo 
injections.  The  potential  benefits  of 
influenza  vaccination  in  preventing 
serious  illness,  hospitalization,  and 
death  greatly  outweigh  the  vaccine 
reactions.  ("Prevention  and  control  of 
influenza:  recommendations  of  the 
Advisory  Committee  on  Immunization 
Practices  (ACIP)."  MMWR  51;  RR03, 
(April  12,  2002)  ("ACIP 
Recommendations")).  The  availability  of 
safe  and  effective  vaccines  and 
substantial  progress  in  the  direction  of 
reducing  vaccine-preventable  diseases 
has  not  produced  the  expected  outcome, 
due  to  the  lack  of  proper  delivery  in  a 
timely  maimer  to  the  targeted 
populations. 

The  Centers  for  Medicare  &  Medicaid 
Services  and  the  Centers  for  Disease 
Control  and  Prevention  (CDC)  recognize 
the  major  impact  of  both  influenza  and 
pneumococcal  disease  on  the  residents 
of  long-term  care  facilities,  and  the 
effectiveness  of  vaccines  in  reducing 
health  care  costs  by  preventing  illness 
and  hospitalization,  and  have 
collaborated  to  improve  inununization 
coverage  through  standing  orders.  The 
goal  is  to  immunize  at  least  90  percent 
of  the  institutionalized  population  to 
meet  our  Healthy  People  2010  objectives 
through  a  national  quality  improvement 
program  and  to  promote  standing  orders 
for  immunization  programs  to  ensure 
that  all  nursing  facility  residents  are 
assessed  for  and  offered  influenza  and 
pneumococcal  vaccinations.  (For  more 
information  on  our  Healthy  People  2010 
immunization  goals  and  health 
objectives  for  the  nation,  in  general, 
please  see  http://www.health.gov/ 
healthypeople.)  Standing  orders 
programs  authorize  licensed 
practitioners,  where  allowed  by  State 
law,  to  administer  vaccinations,  after 
assessment  for  contraindications, 
according  to  a  physician-approved 
facility  or  agency  policy  without  the 
need  for  a  physician's  order.  One  of  the 
key  findings  of  the  1999  RAND  report  is 
that  organizational  changes  are  effective 
in  improving  the  delivery  of  preventive 
services.  Standing  orders  are  a  type  of 
organizational  change  that  allow 
appropriate  non-physician  staff  to  offer 
vaccinations,  after  assessment  for 
contraindications,  without  an 
individual  physician  order,  according  to 
the  facility  or  agency  policy.  The  ACIP 
reconunends  implementing  standing 
orders  in  nursing  homes  and  hospitals. 
We  have  included  home  health  agencies 
(HHAs)  in  this  rule  as  providing 
vaccines  in  settings  accessible  to  adults 


is  critical  and  the  need  to  use 
transportation  to  reach  a  health-care 
provider  is  a  barrier  to  receiving 
preventive  services.  This  barrier  may  be  - 
eliminated  by  offering  vaccines  in  such 
convenient  locations  as  homes,  where 
HHAs  already  provide  other  services. 

2.  Why  a  Change  in  the  Conditions  of 
Participation  Is  Needed 

The  Conditions  of  Participation 
(CoPs)  are  Federal  requirements  that 
establish  basic  health  and  safety 
standards  that  providers  of  health  care 
services,  such  as  hospitals  and  LTCFs, 
must  meet  in  order  to  participate  in  the 
Medicare  and  Medicaid  programs. 
However,  the  protection  afforded  by  the 
Medicare  and  Medicaid  CoPs  apply  to 
all  patients  regardless  of  payer  source. 
Although  the  goal  of  the  changes  to  the 
CoPs  is  to  increase  adult 
immunizations,  the  changes  brought 
about  by  this  rule  could  also  be  used  by 
hospitals,  HHAs,  and  LTCFs  to 
implement  immunization  policies  to 
improve  flu  and  pneimionia 
immunization  rates  for  children  and 
adolescents. 

The  provisions  of  the  final  rule  will 
remove  the  Federal  barrier  related  to  the 
physician's  order  requirement  for 
influenza  and  pneumococcal 
immunizations  in  Medicare  and 
Medicaid  participating  hospitals,  long- 
term  care  facilities  (LTCFs),  and  HHAs. 
Preventing  morbidity  and  mortality  due 
to  severe  influenza  and  its 
complications  is  one  of  the  goals  of  this 
regulation.  During  the  influenza  season, 
hospitalization  rates  for  high-risk 
populations  increase  two  to  five-fold, 
depending  on  the  age  group.  Influenza- 
associated  mortality  is  a  major  concern 
for  persons  with  chronic  diseases;  this 
mortality  increase  is  most  marked  in 
persons  65  years  of  age  or  older,  with 
more  than  90  percent  of  the  deaths 
attributed  to  pneumonia  and  influenza 
occurring  in  persons  of  this  age  group. 
("Prevention  and  Control  of  Influenza 
Indications  for  Influenza  Vaccine." 
Disease  Prevention  News,  Vol.  57,  No. 
20,  September  20, 1997.)  The  proportion 
of  elderly  persons  in  the  U.S. 
population  is  increasing,  and  age  and  its 
associated  chronic  diseases  can  increase 
the  severity  of  influenza  illness.  Unless 
control  measures  are  more  vigorously 
implemented,  the  number  of  deaths 
from  influenza  and  its  complications  is 
expected  to  increase. 

According  to  the  article,  each  year, 
more  people  die  of  pneimiococcal 
pneumonia  alone  than  die  of  breast 
cancer  and  AIDS  combined.  According 
to  the  CDC,  an  estimated  40,000  deaths 
annually  in  the  United  States  are- 
attributed  to  pneimiococcal  infection. 


Immunization  of  high-risk  persons 
could  prevent  up  to  half  of  these  deaths. 
As  of  1993,  Medicare  began  reimbursing 
providers  for  influenza  vaccine  and  its 
administration  {http://cms.hhs.gov/ 
preventiveservices/2a.asp).  However, 
only  23  percent  of  one  of  the  highest- 
risk  groups,  persons  aged  65  years  and 
older,  had  received  vaccination  against 
pneumococcal  disease.  Section  4107  of 
the  Balanced  Budget  Act  of  1997 
"extended  the  influenza  and 
pneumococcal  vaccination  campaign 
conducted  by  CMS  in  conjunction  with 
CDC  and  the  National  Coalition  fqr 
Adult  Immunization  through  fiscal  year 
2002,  authorizing  $8  million  for  each 
fiscal  year  from  1998  to  2002."  Even 
with  these  changes  in  Medicare 
reimbursements,  the  rates  of 
immunization  did  not  improve  as 
anticipated.  A  tragic  example  of  these 
national  trends  occurred  in  Texas.  In 
January  1997,  a  local  health  department 
alerted  the  Texas  Department  of  Health 
to  three  laboratory-confirmed 
Streptococcal  pneumoniae  infections  at 
a  Northeast  Texas  nursing  home  with  90 
residents.  Pneumococcal  vaccine  had 
been  administered  to  only  10  (11 
percent)  of  the  residents  before  the 
outbreak.  The  remaining  nursing  home 
residents  were  promptly  vaccinated  and 
given  antibiotics  to  prevent  further 
cases.  However,  two  of  the  three 
patients  with  laboratory-confirmed 
infections  died.  A  decade  of  use  has 
confirmed  the  efficacy  and  safety  of  the 
current  vaccine  against  pneumococcal 
disease.  Moreover,  the  vaccine  is 
inexpensive,  and  Medicare  reimburses 
its  cost. 

In  summary,  immunizations  save 
lives  and  can  help  avoid  needless 
suffering  and  imnecessary  costs  caused 
by  complications  from  various 
infectious  diseases,  and,  as  many  family 
members  and  health  care  workers  know, 
they  can  prevent  the  infection  of  others. 
However,  despite  the  availability  of  safe 
and  effective  vaccines,  substantial 
portions  of  susceptible  adults  are  not 
being  immunized.  Our  report  in  2000  on 
the  1999  data  indicate  that  35  percent  of 
the  population  age  65  or  older  has 
received  the  pneumococcal  vaccine  and 
45  percent  of  the  population  age  65  or 
older  has  been  immunized  against  the 
flu  {http://cms.hhs.gov/ 
preventiveservices/2d.asp).  To  reduce 
the  morbidity  and  mortality  rates, 
delivering  appropriate  vaccinations  in  a 
timely  manner  is  vital.  Maintaining  high 
levels  of  vaccination  coverage  and  low 
rates  of  vaccine-preventable  diseases  is^ 
the  goal  of  this  final  rule.  Standing 
orders  will  decrease  vaccine- 
preventable  diseases  and  improve  adult 
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vaccination  rates  because  they  are  the 
most  consistently  effective  method  for 
increasing  adult  vaccination  rates  and 
are  easy  to  implement. 

The  report  on  "Use  of  Standing 
Orders  Programs  to  Increase  Adult 
Vaccination  Rates"  (MMWR  2000/49 
RROl  15-26,  March  24,  2000)  (Standing 
Orders  Report)),  briefly  reviews  the 
evidence  on  the  effectiveness  of 
standing  orders  programs,  describes 
standards  for  program  implementation, 
and  recommends  initiating,the8e 
programs  to  improve  immunization 
coverage  in  several  traditional  and 
nontraditional  settings.  The  report  states 
that  in  recent  years,  a  rapid  emergence 
of  antimicrobial  resistance  among 
pneumococci,  especially  to  penicillin, 
has  occurred.  Increasing  pneumococcal 
vaccination  rates  could  help  prevent 
invasive  pneumococcal  disease  caused 
by  vaccine-type,  multidrug-resistant 
pneimiococci.  Outbreaks  of 
pneumococcal  disease  caused  by  a 
single  drug-resistant  pneumococcal 
serotype  have  occurred  in  institutional 
settings,  including  nursing  homes.  The 
same  MMWR  report  states  that  in  1999, 
because  of  concerns  about 
pneumococcal  antimicrobial  resistance 
and  imderuse  of  pneumococcal  vaccine, 
the  American  Medical  Association  and 
several  partner  organizations  issued  a 
Quality  Care  Alert  that  supports  ACIP's 
recommendations  for  pneumococcal 
vaccination. 

n.  Provisions  of  the  Final  Rule 

A.  Conditions  of  Participation: 
bnmunization  Standards  for  Hospitals, 
Long-Term  Care  Facilities,  and  Home 
Health  Agencies 

The  provisions  of  the  final  rule  wiU 
remove  the  Federal  barrier  related  to  the 
physician's  order  requirement  for 
influenza  and  pneumococcal 
immunizations  in  Medicare  and 
Medicaid  participating  hospitals,  LTCFs 
and  HHAs,  that  have  such  a 
requirement.  In  developing  a  facility  or 
agency  policy  for  immunizing  patients/ 
residents,  there  miist  be  input  from  the 
medical  director  or  a  physician.  We 
discuss  examples  of  core  aspects  of 
facility  policy  imder  the  direction  of  the 
medical  director  or  a  physician  below. 
However,  this  policy  is  not  limited  to 
these  examples,  and  the  specific 
circumstances  of  each  beneficiary  must 
be  taken  into  account. 

The  most  basic  and  vital  aspect  of 
facility  policy  must  be  patient 
assessment.  Patient  assessment  is  a 
mandatory  element  of  professional 
practice  standards  for  any  procedure 
performed.  This  requirement,  therefore, 
is  not  an  exception,  or  a  new  practice 


even  though  we  wish  to  emphasize  its 
importance  here.  Assessment  of  possible 
contraindications  must  be  carried  out 
before  vaccines  are  administered. 
Inactivated  influenza  vaccine  should 
not  be  administered,  for  example,  to 
persons  known  to  have  anaphylactic 
hypersensitivity  to  eggs,  or  to  other 
components  of  the  imluenza  vaccine, 
without  first  consulting  a  physician. 
Prophylactic  use  of  antiviral  agents  is  an 
option  for  preventing  influenza  among 
these  persons.  However,  persons  who 
have  a  history  of  anaphylactic 
hypersensitivity  to  vaccine  components 
but  who  are  also  at  high  risk  for 
complications  from  influenza  can 
benefit  from  the  vaccine  after 
appropriate  allergy  evaluation  and 
desensitization.  Information  regarding 
vaccine  components  can  be  found  in 
package  inserts  from  each  manufactiirer. 
Similarly,  persons  with  acute  febrile 
illness  usually  should  not  be  vaccinated 
until  their  symptoms  have  abated. 
However,  minor  illnesses  with  or 
without  fever  do  not  contraindicate  the 
use  of  the  influenza  vaccine, 
particularly  among  children  with  mild 
upper  respiratory  tract  infection  or 
allergic  rhinitis  (ACIP 
Recommendations).  The  Standing 
Orders  Report  states  that  standing 
orders  protocols  should  also  specify  that 
vaccines  be  administered  by  healthcare 
professionals  trained  to  (a)  screen 
patients  for  contraindications  to 
vaccination,  (b)  administer  vaccines, 
and  (c)  monitor  patients  for  adverse 
events,  in  accordance  with  State  and 
local  regiilations. 

1.  Hospitals 

We  are  changing  the  current 
requirements  in  the  first  sentence  of  our 
condition  of  participation  for  hospitals, 
at  42  CFR.  482.23(c)(2),  to  read  "All 
orders  for  drugs  and  biologicals  must  be 
in  writing  and  signed  by  the  practitioner 
or  practitioners  responsible  for  the  care 
of  the  patient  as  specified  under 
§  482.12(c)  with  the  exception  of 
influenza  and  pneimiococcal 
polysaccharide  vaccines,  which  may  be 
administered  per  physician-approved 
hospital  policy  after  an  assessment  for 
contraindications. " 

The  September  2000  issue  of  the 
Journals  of  Gerontology  includes  an 
article  that  refers  to  a  study  that 
reviewed  hospitals'  data  on  influenza 
vaccination  rates  among  hospitalized 
older  adults  that  showed  that  in- 
hospital  influenza  vaccination  rates  for 
older  adults  were  well  below  5  percent 
("Standing  Orders  for  Influenza 
Vaccination  Increased  Vaccination  Rates 
in  Inpatient  Settings  Compared  with 
Community  Rates."  The  Journals  of 


Gerontology;  Washington;  Sep  2000; 
Vol.  55A;  9;  M522-M526:  Fiona 
Lawson;  Vicki  Baker;  Dick  Au;  Janet  E. 
McEIhaney).  The  main  barrier  to 
vaccination  was  the  requirement  for  a 
physician's  order;  other  issues  were  that 
most  of  the  medical  staff  did  not  view 
vaccination  as  a  priority,  or  were 
concerned  that  vaccination  might  not  be 
effective  or  might  complicate  the 
patient's  course  of  treatment  while  in 
the  hospital.  Because  an  educational 

!>rogram  was  predicted  to  be  ineffective 
or  changing  in-hospital  practices  of  the 
attending  staff,  an  influenza 
immunization  program  using  a  standing 
order  under  the  principal  investigator 
for  the  study  was  designed.  The  purpose 
of  the  study  was  to  increase  vaccination 
rates  in  this  very  high-risk  group  of 
hospitalized  older  adults.  'The  result 
after  implementation  of  the  inpatient 
immimization  program  was  an  increase 
of  22  percent  in  the  immunization  rate. 
The  study  also  found  that  in  spite  of 
many  imvaccinated  patients  indicating 
that  they  would  be  vaccinated  after 
discharge,  only  1  percent  were 
vaccinated  in  the  community  after 
dischai^  from  the  hospital, 

Specific  recommendations  for 
hospital-based  immunization  were  first 
published  by  ACIP  in  the  1980s— for 
influenza  vaccine  in  1986,  and  for 
pneumococcal  vaccine  in  1989.  These 
recommendations  were  included  in  the 
Standards  of  Adult  Immunization 
Practice  that  were  issued  by  the 
National  Coalition  for  Adult 
Immunization  in  1990,  and  appeared  in 
the  second  edition  of  the  American 
College  of  Physicians'  Guide  for  Adult 
Immunization  (1990).  Soon  thereafter, 
hospital-based  influenza  and 
pneumococcal  vaccination  was 
recommended  in  the  National  Vaccine 
Advisory  Committee's  report  on  adult 
immunization  and  in  a  critical  report 
published  by  the  General  Accounting 
Office.  Subsequently,  this  strategy  was 
included  in  the  action  plan  for  adult 
immunizations  developed  by  the  CDC 
and  CMS,  and  was  later  endorsed  by  the 
Task  Force  on  Community  Preventive 
Services.  It  also  was  emphasized  in  a 
comprehensive  report  prepared  for  CMS 
by  the  RAND  Corporation  to  provide 
evidence-based  recommendations  for 
increasing  the  use  of  Medicare-funded 
preventive-care  services.  ("Hospital* 
Based  Influenza  and  Pneumococcal 
Vaccination:  Sutton's  Law  Applied  to 
Prevention,"  David  S.  Fedson,  MD; 
Peter  Houck,  MD;  Dale  Bratzler,  DO, 
MPH,  Infection  Control  and  Hospitd 
Epidemiology,  Volume  21(11)  (692- 
699),  November  2000.)  (Fedson). 

The  most  remarkable  example  of 
success  with  hospital-based 
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inununization  is  the  program  that  was 
conducted  at  the  Minneapolis  Veterans 
Affairs  Medical  Center  since  1984.  This 
hospital-wide  program  initially  focused 
on  influenza  vaccination  of  outpatients 
and  used  a  combination  of 
administrative,  organizational,  and 
patient  oriented  interventions.  No 
specific  attempts  were  made  to  involve 
physicians.  Instead,  the  program  was 
implemented  by  nurses  according  to  a 
hospital  policy  that  allowed  them  to 
vaccinate  patients  without  a  signed 
physician's  order.  By  1987,  the  program 
was  vaccinating  60  percent  of  the 
hospital's  elderly  outpatients;  by  the 
late  1990s,  almost  90  percent  were 
regularly  receiving  influenza  vaccine, 
most  of  them  through  the  hospital's 
program. 

Among  successful  programs  lor 
hospital-based  influenza  and 
pneumococcal  vaccinations,  a  standing 
order  is  probably  the  most  important 
feature.  The  ACIP  has  specifically 
recommended  that  standing  orders  be 
used  to  increase  adult  vaccination  rates 
in  all  settings.  Furthermore,  none  of  the 
successful  programs  described  thus  far 
in  the  literature  has  depended  on  active 
physician  participation.  Instead,  nurses 
or  pharmacists  have  been  responsible 
for  their  implementation.  (Fedson,  692- 
699). 

2.  Long-Term  Care  Facilities 

We  are  changing  our  ciuxent 
regulations  in  the  Conditions  of 
Participation  for  LTCFs  at  §  483.40  (b)(3) 
to  read  "the  physician  must  sign  and 
date  all  orders  with  the  exception  of 
orders  for  the  administration  of 
influenza  and  pneumococcal 
polysaccharide  vaccines,  which  may  be 
administered  per  physician-approved 
facility  policy  after  an  assessment  for 
contraindications." 

There  were  1,590,763  individuals 
over  65  years  of  age  in  LTCFs  in  the 
United  States  in  1990.  and  the  number 
is  estimated  to  grow  to  2.9  million  by 
2020.  ("Increasing  Pneumococcal 
Vaccination  Rates  Among  Residents  of 
Long-Term  Care  Facilities:  Provider- 
Based  Improvement  Strategies 
Implemented  by  Peer-Review 
Organizations  in  Four  Western  States." 
Kurt  B.  Stevenson.  MD;  John  W. 
McMahon,  Sr,  MD;  Jan  Harris,  MSHA, 
CHE;  J.  Richard  Hillman,  MD;  Steven  D. 
Helgerson,  MD,  MPH.  Infection  Control 
and  Hospital  Epidemiology,  Volvmie  21 
(11)  (705-710)  November  2000). 
(Stevenson).  A  substantial  increase  in 
vaccination  rates  among  such  a  large 
population  will  prevent  a  significant 
number  of  cases  of  influenza  and 
pneumococcal  bacteremia  and  related 
deaths.  Standing  orders  appear  to  be  one 


intervention  effective  in  sustaining 
successful  vaccination  efforts. 

3.  Home  Health  Agencies 

We  are  changing  the  first  sentence  of 
the  current  requirements  in  the  CoPs  at 
§  484.18(c)  for  HHAs  to  read  "drugs  and 
treatments  are  administered  by  agency 
staff  only  as  ordered  by  the  physician, 
with  the  exception  of  influenza  and 
pneumococcal  polysaccharide  vaccines, 
which  may  be  administered  per  agency 
policy  developed  in  consultation  with  a 
physician,  and  after  an  assessment  for 
contraindications."  HHA  staff  must 
include  the  immunization  information 
on  the  patient's  plan  of  care,  although 
a  physician's  order  is  not  required  for 
influenza  and  pneumoccal  vaccines. 

Providing  vaccines  in  settings  readily 
accessible  to  adults  who  are  most  in 
need  of  the  services  is  critical.  For  many 
adults,  the  need  to  use  transportation  to 
reach  a  healthcare  provider  is  a  barrier 
to  receiving  preventive  services.  This 
barrier  may  be  eliminated  by  offering 
preventive  services  (for  example, 
administration  of  vaccines)  in 
convenient  locations  such  as  the 
patient's  home.  Eliminating  the  need  for 
making  an  appointment  in  advance  and 
avoiding  the  waiting  time  often 
associated  with  a  clinic  or  office  visit 
are  factors  that  also  might  increase  the 
opportxmities  for  some  adults  to  receive 
needed  vaccinations.  ("Adult 
Immunization  Programs  in 
Nontraditional  Settings:  Quality 
Standards  and  Guidance  for  Program 
Evaluation;  A  Report  of  the  National 
Vaccine  Advisory  Committee."  MMWR 
49  (RR01)1-13.  March  24,  2000.) 

The  1999  RAND  report  states  that  the 
proportion  of  the  U.S.  population  over 
age  65  has  increased  from  5  percent  in 
1900  to  13  percent  in  1997.  This  change 
in  demographics,  combined  with  an 
increase  in  average  life  expectancy,  has 
highlighted  the  importance  of 
preventive  care  services  for  older 
individuals.  According  to  an  October 
1997  JAMA  article,  vaccination  of 
elderly  people  against  pneumococcal 
bacteremia  is  one  of  the  few 
interventions  that  have  been  found  to 
both  improve  health  eind  save  medical 
costs.  ("Cost-effectiveness  of 
Vaccination  Against  Pneumococcal 
Bacteremia  Among  Elderly  People." 
JAMA:  Chicago;  Oct  22-Oct  29, 1997; 
278;16;  Jane  E  Sisk;  Alan  J  Moskowitz; 
William  Whang;  Jean  D  Lin;  et  al.) 

m.  Response  to  Comments 

Because  of  the  large  niunber  of  items 
of  correspondence  we  normally  receive 
on  Federal  Register  documents 
published  for  comment,  we  are  not  able 
to  acknowledge  or  respond  to  them 


individually.  We  will  consider  all 
comments  we  receive  by  the  date  and 
time  specified  in  the  DATES  section  of 
this  preamble,  and,  when  we  proceed 
with  a  subsequent  document,  we  will 
respond  to  the  comments  in  the 
preamble  to  that  dociunent. 

IV.  Waiver  of  Proposed  Rulemaking 

We  ordinarily  publish  a  notice  of 
proposed  rulemaking  in  the  Federal 
Rej^er  and  invite  public  comment  on 
the  proposed  rule.  The  notice  of 
proposed  rulemaking  includes  a  • 
reference  to  the  legal  authority  under 
which  the  rule  is  proposed,  and  the 
terms  and  substance  of  the  proposed 
rule  or  a  description  of  the  subjects  and 
issues  involved.  This  procedine  can  be 
waived,  however,  if  an  agency  finds 
good  cause  that  a  notice-and-comment 
procedure  is  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest,  and  incorporates  a  statement  of 
the  finding  and  its  reasons  in  the  rule 
issued. 

The  delay  in  publishing  this  rule 
would  be  extremely  detrimental  to  the 
health  of  beneficiaries,  as  epidemics  of 
influenza  typically  occur  during  the 
winter  monUis  and  are  responsible  for 
an  average  of  approximately  20,000  to 
40,000  deaths  per  year  in  the  United 
States.  Influenza  viruses  also  can  cause 
pandemics,  during  which  rates  of  illness 
and  death  ftom  influenza-related 
complications  can  increase 
dramatically.  Rates  of  infection  are 
highest  among  children,  but  rates  of 
serious  illness  and  death  are  highest 
among  persons  older  than  65  years  of 
age  and  persons  of  any  age  who  have 
medical  conditions  that  place  them  at 
increased  risk  for  complications  from 
influenza  and  pneiunonia.  Vaccines  are 
the  most  effective  means  to  protect 
against  many  complications  related  to 
influenza  and  pneumonia.  The  ACIP 
reconunendations  for  2002  to  2003  to 
decrease  the  risk  of  influenza  state  that 
the  optimal  time  for  influenza 
vaccinations  is  October  through 
November.  Therefore,  it  is  imperative 
that  this  rule  is  published  as  a  final  rule 
immediately  and  the  immunization 
process  be  implemented  without  delay 
this  year  so  that  influenza-related 
complications  can  be  prevented.  The 
goal  of  CMS  and  CDC,  to  immunize  at 
least  90  percent  of  the  adult  population 
to  meet  the  Healthy  People  2010 
objectives,  can  be  attained  earlier  if  the 
barrier  requiring  a  physician's  order  is 
removed  as  soon  as  possible.  Even 
though  pneumococcal  vaccines  can  be 
administered  throughout  the  year  the 
percentage  of  patients  and  or  residents 
inununized  remains  low.  Therefore,  this 
final  rule  will  be  a  vehicle  to  improve 
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coverage  and  will  be  consistent  with  the 
Healthy  People  2010  objectives. 

V.  Waiver  of  EfliBCtive  Date 

We  believe  that  a  continued  delay  in 
implementation  of  this  final  rule  would 
greatly  hinder  increased  immunizations 
of  beneficiaries  in  the  affected  facilities 
before  the  onset  of  this  year's  flu  season. 
As  a  result,  we  have  concluded  that,  in 
this  instance,  a  notice-and-comment 
period,  and  a  further  delay  in  this  nde's 
effective  date  is  uimecessary  and 
contrary  to  the  public  interest.  We  find, 
on  this  basis,  that  there  is  good  cause  for 
waiving  the  notice-and-comment  period 
and  for  establishing  this  immediate 
effective  date  imder  5  U.S.C.  section 
808(2). 

VI.  Collection  of  Information 
Requirements 

This  document  does  not  impose 
information  collection  and 
recordkeeping  requirements. 
Consequently,  this  document  does  not 
need  to  be  reviewed  by  the  Office  of 
Management  and  Budget  under  the 
authority  of  the  Paperwork  Reduction 
Act  of  1995. 

Vn.  Regulatory  Impact 

A.  Overall  Impact 

We  have  examined  the  impact  of  this 
rule  as  required  by  Executive  Order 
12866  (September  1993.  Regulatory 
Planning  and  Review),  the  Regulatory 
Flexibility  Act  (RFA)  (September  16, 
1980,  Pub.  L.  96-354),  section  1102(b)  of 
the  Social  Security  Act,  the  Unfunded 
Mandates  Reform  Act  of  1995  (Pub.  L. 
104-4),  and  Executive  Order  13132. 

Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives  and, 
if  regulation  is  necessary,  to  select 
regidatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety  effects,  distributive  impacts, 
and  equity).  A  regulatory  impact 
analysis  (RIA)  must  b^  prepared  for 
major  rules  with  economically 
significant  effects  ($100  million  or  more 
in  any  one  year).  This  rule  removes  the 
barrier  for  an  individual  physician's 
order  to  be  necessary  to  administer 
influenza  and  pneumococcal 
polysaccharide  vaccines  and  is  a 
requirement  that  has  benefits  in 
improving  patient  and  resident  health 
and  in  reducing  health  care  spending. 
While  it  is  not  possible  at  this  point  to 
determine  definitively  the  additionaT 
costs  to  the  Medicare  and  Medicaid 
programs  from  increased  immunizations 
resulting  from  this  rule,  we  believe  that 
the  impact  will  be  below  the  threshold 


of  $100  million  and  will  not  be 
economically  significant. 

The  RFA  requires  agencies  to  analyze 
options  for  regulatory  relief  of  small 
businesses.  For  purposes  of  the  RFA, 
small  entities  include  small  businesses, 
nonprofit  organizations,  and 
government  agencies.  Most  hospitals 
and  most  other  providers  and  suppliers 
are  small  entities,  either  by  nonprofit 
status  or  by  having  revenues  of  $6  to 
$29  million  in  any  one  year.  For 
purposes  of  the  RFA,  all  hospitals, 
LTCFs,  and  HHAs,  are  considered  to  be 
small  entities.  Individuals  and  States  are 
not  included  in  the  definition  of  a  small 
entity.  For  these  reasons,  we  are  not 
preparing  analyses  for  either  the  RFA  or 
section  1102(b)  of  the  Act  because  we 
have  determined,  and  we  certify,  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities  or  a  significant 
impact  on  the  operations  of  a  substantial 
number  of  small  rural  hospitals. 

In  addition,  section  1102(b)  of  the  Act 
requires  us  to  prepare  a  regulatory 
impact  analysis  if  a  rule  may  have  a 
significant  impact  on  the  operations  of 
a  substantial  number  of  small  rural 
hospitals.  This  analysis  must  conform  to 
the  provisions  of  section  604  of  the 
RFA.  For  piuposes  of  section  1102(b)  of 
the  Act,  we  define  a  small  rural  hospital 
as  a  hospital  that  is  located  outside  of 
a  Metropolitan  Statistical  Area  and  has 
fewer  than  100  beds.  This  regulation 
does  not  have  any  impact  on  small  rural 
hospitals  that  would  be  burdensome; 
instead  rural  hospitals  will  benefit  from 
the  implementation  of  the  rule,  as  the 
overall  cost  associated  with  treating 
influenza  and  pneumococcal  disease 
will  be  reduced. 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  also 
requires  that  agencies  assess  anticipated 
costs  and  benefits  before  issuing  any 
rule  that  may  result  in  expenditure  in 
any  one  year  by  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $110  million.  This  rule 
will  not  have  any  effect  on  the 
governments  mentioned  or  on  private 
sector  costs. 

Executive  Order  13132  establishes 
certain  requirements  that  an  agency 
must  meet  when  it  promulgates  a 
proposed  rule  (and  subsequent  final 
rule)  that  imposes  substantial  direct 
requirement  costs  on  State  and  local 
governments,  preempts  State  law,  or 
otherwise  has  Federalism  implications. 
This  final  rule  will  not  have  emy  effect 
on  State  or  local  governments.  The  costs 
related  to  the  influenza  and 
pneumococcal  polysaccharide  vaccines 
are  ciurently  a  covered  benefit  for 
beneficiaries.  In  fact,  this  rule  will 


remove  the  barriers  that  may  have 
impacted  the  flexibility  of  State  law  in 
implementing  immunization  related 
reqiurements. 

0.  Anticipated  Effects  of  the 
Immunization  Standards 

1.  Effects  on  Hospitals,  LTCFs,  and 
HHAs 

We  expect  that  these  providers  will 
benefit  from  the  implementation  of  this 
rule,  as  prevention  of  influenza  and 
pneimionia  will  lower  hospitalization 
rates,  resulting  in  cost  reductions. 

2.  Effects  on  Other  Providers 

We  do  not  expect  the  provisions  of 
this  final  rule  to  affect  other  providers. 

3.  Effects  on  the  Medicare  and  Medicaid 
Programs 

While  it  is  not  possible  at  this  point 
to  determine  definitively  the  adcfitional 
costs  to  the  Medicare  and  Medicaid 
programs  from  increased  immunizations 
resulting  frtim  this  rule,  we  believe  that, 
due  to  the  low  cost  for  the 
immunizations,  any  budget  impact  to 
these  programs  would  be  negligible. 
Moreover,  increased  immimizations 
may  help  reduce  the  estimated  $12 
billion  dollars  in  direct  and  indirect 
costs  to  society  annually  during  severe 
influenza  epidemics.  Moderate 
epidemics  cause  more  than  20,000  to 
40,000  hospitalizations  and  estimated 
direct  costs  of  up  to  $1  billion  per  year. 
("It  Pays  to  Immunize. Adults."  Therese 
M.  Droste.  Business  and  Health; 
Montvale.  Sep.  1998;  16;  8-11.) 
According  to  the  1997  JAMA  article,  the 
first  pneumococcal  polysaccharide 
vaccine  was  marketed  in  the  United 
States  almost  20  years  ago,  and  two 
Federal  studies  have  assessed  its  cost- 
effectiveness  in  preventing 
pneumococcal  pneumonia  in  elderly 
people  (JAMA;  Oct  22-29, 1997; 
278:1333-1339).  In  both  analyses, 
vaccination  was  found  to  be  cost- 
effective,  that  is,  a  reasonable 
investment  for  the  health  benefits 
gained.  This  article  also  states  that  even 
though  savings  cost  is  not  the 
appropriate  criterion  for  assessing  an 
intervention,  the  issue  is  whether  the 
investment  in  an  intervention  is  worth 
the  health  benefits  to  be  gained.  Based 
on  other  interventions,  policymakers 
have  generally  considered  costs  up  to 
$50,000  or  even  $100,000  to  be  worth  an 
extra  year  of  healthy  life.  In  that  light, 
even  worst-case  estimates  for 
pneumococcal  vaccination  through  age 
84  years  would  be  deemed  cost- 
effective. 

In  2001,  Medicare  payments  for  flu 
and  pneumococcal  immunizations 
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totaled  $145,885,773.  This  figure 
represents  Medicare  payments  for  such 
immunizations  furnished  in  all  settings, 
including,  but  not  limited  to,  hospitals, 
nursing  homes,  and  HHAs. 
Inomimization  experts  working  under 
contract  to  CMS  estimate  that 
implementation  of  this  rule  will 
increase  immunization  rates  by  10 
percent.  Therefore,  we  generally 
estimate  that  broad  implementation  of 
standing  orders  as  allowed  by  this  rule 
will  increase  Medicare  inmiunization 
expenditures  by  $14,588,577  above  the 
2001  expenditure. 

These  cost-effectiveness  results 
provide  a  compelling  case  for  clinical 
and  public  policy  to  more  forcefully 
promote  pneumococcal  vaccination  for 
elderly  people  in  the  United  States. 
They  thus  add  support  on  economic 
grounds  to  public  and  private  efforts 
already  under  way.  {JAMA;  Oct  22-29; 
1997;  278:16) 

C.  Alternatives  Considered 

1 .  Immunization  Standards  for 
Hospitals,  Long-Term  Care  Facilities, 
and  Home  Health  Agencies 

_  An  alternative  would  be  to  keep  the 
present  rules,  as  they  are  written.  The 
current  regulations,  however,  inhibit 
our  ability  to  increase  the  rate  of 
immunizations  and  to  accomplish  our 
goal  to  immunize  at  least  90  percent  of 
the  institutionalized  population. 

Another  alternative  would  be  to 
educate  providers  on  the  value  of 
influenza  and  pneumococcal  vaccines 
while  maintaining  the  Federal  barrier 
requiring  a  physician's  order  for  every 
vaccine  given  in  these  provider  types. 
Studies  previously  referred  to,  however, 
show  that  this  has  not  been  very 
effective  in  improving  immunization 
rates. 

D.  Conclusion 

Increasing  the  utilization  of  Medicare- 
funded  preventive  services  is  the  goal  of 
both  CMS  and  CDC.  and  this  final  rule 
will  facilitate  the  delivery  of  appropriate 
vaccinations  in  a  timely  manner, 
increase  the  levels  of  vaccination  rate, 
and  decrease  the  morbidity  and 
mortality  rate  of  influenza  and 
pneumococcal  diseases. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  regulation 
was  reviewed  by  the  Office  of 
Management  and  Budget. 

List  of  Subjects 

42  CFR  Part  482 

Grant  programs-health.  Hospitals, 
Medicaid,  Medicare,  Reporting  and 
recordkeeping  requirements. 


42  CFR  Part  483 

Grant  programs-health,  Health 
facilities.  Health  professions.  Health 
records,  Medicaid,  Medicare,  Nursing 
homes.  Nutrition,  Reporting  and 
recordkeeping  requirements.  Safety. 

42  CFR  Part  484 

Health  facilities,  Health  professions. 
Medicare,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  the  Centers  for  Medicare  & 
Medicaid  Services  amends  42  CFR 
chapter  IV  as  set  forth  below: 

PART  482— CONDITIONS  OF 
PARTICIPATION  FOR  HOSPITALS 

1.  The  authority  citation  for  part  482 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh). 

Subpart  C— Basic  Hospital  Functions 

2.  In  §  482.23,  the  first  sentence  of 
paragraph  (c)(2)  is  revised  to  read  as 
follows: 

§  482.23    Condition  of  participation: 
Nursing  services. 

***** 

(c)*  *  * 

(2)  All  orders  for  drugs  and 
biologicals  must  be  in  writing  and 
signed  by  the  practitioner  or 
practitioners  responsible  for  the  care  of 
the  patient  as  specified  under 
§  482.12(c)  with  the  exception  of 
influenza  and  pneimiococcal 
polysaccharide  vac^cines,  which  may  be 
administered  per  physician-approved 
hospital  policy  after  an  assessment  for 
contraindications.  *   *  * 


which  may  be  administered  per 
physician-approved  facility  policy  after 
an  assessment  for  contraindications. 


PART  484— HOME  HEALTH  SERVICES 

1.  The  authority  citation  for  part  484 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh)  unless  otherwise  indicated. 

2.  In  §  484.18  the  first  sentence  of 
paragraph  (c)  is  revised  to  read  as 
follows: 

§484.18    Condition  of  participation: 
Acceptance  of  patients,  plan  of  care,  and 
medical  supervision. 

***** 

(c)  Standard:  Conformance  with 
physician  orders.  Drugs  and  treatments 
are  administered  by  agency  staff  only  as 
ordered  by  the  physician  with  the 
exception  of  influenza  and 
pneumococcal  polysaccharide  vaccines, 
which  may  be  adnxinistered  per  agency 
policy  developied  in  consultation  with  a 
physician,  and  after  an  assessment  for 
contraindications.  *   *   * 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.778,  Medical  Assistance 
Program) 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
Insurance;  and  Program  No.  93.774, 
Medicare — Supplementary  Medical 
Insurance  Program) 

Dated:  July  23,  2002. 
Thomas  A.  Scully, 

Administrator.  Centers  for  Medicare  6- 
Medicaid  Services. 

Approved:  August  28,  2002. 
Tommy  G.  Thompson, 
Secretary. 
[FR  Doc.  02-25096  Filed  10-1-02;  8:45  am) 

BHJJNG  CODE  4120-01-l> 


PART  483— REQUIREIMENTS  FOR 
STATES  AND  LONG-TERM  CARE 
FACILITiES 

1.  The  authority  citation  for  part  483 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh}. 

Subpart  B— Requirements  for  Long- 
Term  Care  Facilities 

2.  In  §483.40.  paragraph  (b)(3)  is 
revised  to  read  as  follows: 

§483.40    Ptiysician  services. 

***** 

(b)*   *  * 

(3)  Sign  and  date  all  orders  with  the 
exception  of  influenza  and 
pneumococcal  polysaccharide  vaccines, 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  25 

PB  Docket  99-67;  RM  9165;  FCC  02-134] 

Petition  of  the  National 
Telecommunications  and  Information 
Administration  To  Antend  the 
Commission's  Rules  To  Establish 
Emission  Umits  for  Mobile  and 
Portable  Earth  Stations  Operating  in 
the  1610-1660^  MHz  Band 

AGENCY:  Federal  Communications 

Commission. 

ACTKNI:  Final  rule. 

SUMMARY:  hx  this  document  the 
Commission  adopts  a  new  rule  section. 
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that  specifies  limits  on  the  permissible 
strength  of  out-of-band  emissions  from 
mobile  earth  stations  in  order  to  prevent 
interference  with  use  of  GPS  or  similar 
satellite  radionavigation  services  for 
airplane  guidance  during  approach  to 
landing. 

DATES:  Effective  November  1,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 

William  Bell  at  (202)  418-0741 
(Internet:  bbell@fcc.gov)  or  Marcus  Wolf 
at  (202)  418-0736  (Internet: 
mwolf@fcc.gov).  International  Biueau, 
Federal  Communications  Commission, 
Washington.  DC  20554. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order  in  IB  Docket  No.  99-67.  FCC 
02-134.  adopted  May  2,  2002  and 
released  on  May  14,  2002.  In  a  Notice 
of  Proposed  Rulemaking  adopted  in 
1999,  64  FR  16687  (April  6,  1999),  the 
Commission  proposed  to  adopt  a  new 
rule  section  specifying  limits  on  the 
permissible  strength  out-of-band 
emissions  from  mobile  earth  stations  in 
order  to  prevent  interference  with  use  of 
GPS  of  similar  satellite  radionavigation 
services  for  airplane  guidance  during 
approach  to  landing.  After  considering 
relevant  public  comments,  the 
Commission  has  decided  to  adopt  the 
proposed  new  rule  section.  The 
complete  text  of  this  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room).  445  12th 
Street,  SW..  Washington.  DC  20554,  and 
also  may  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service.  Inc. 
(ITS,  Inc.).  1231  20th  Street.  NW., 
Washington,  DC  20036,  (202)  857-3800. 

Paperwork  Reduction 

This  Report  and  Order  requires  either 
new  or  modified  information  collections 
subject  to  the  Paperwork  Reduction  Act 
of  1995  (PRA),  Public  Law  104-13.  It 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  under  the  emergency  processing 
provisions  of  the  PRA.  The  Commission 
invites  the  public  and  other  Federal 
agencies  to  comment  on  information 
collection(s)  required  by  this  Report  and 
Order.  Comments  should  address:  (a) 
Whether  the  new  or  modified  collection 
of  information  is  necessary  for  the 
proper  performance  of  the  functions  of 
the  Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimates;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  cbllected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents. 


including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

Public  and  agency  comments  on  the 
request  for  approval  of  the  information 
collection  requirements  are  due 
December  2.  2002.  All  comments 
regarding  the  requests  for  approval  of 
the  information  collection  should  be 
submitted  to  Judy  Boley  Herman. 
Federal  Communications  Commission, 
Room  1-C804,  445  12th  Street,  SW.. 
Washington.  DC  20554,  or  via  the 
Internet  to  jbHerman@fcc.gov.  In 
addition,  conunents  on  the  emergency 
request  for  approval  of  the  information 
coUections  should  be  submitted  to 
Jeanette  Thornton,  OMB  Desk  Officer, 
Room  10236  NEOB,  725  17th  Street. 
NW.,  Washington,  DC  20503,  or  via  the 
Internet  tojthomto@mb.eop.gov. 

Final  Regulatory  Flexibility 

The  Regulatory  Flexibility  Act  of 
1980.  as  amended  ("RFA").  requires  a 
regulatory  flexibility  analysis  to  be 
prepared  for  notice-and-conunent 
rulemaking  proceedings,  unless  the 
agency  certifies  that  "tiie  rule  will  not, 
if  promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities."  As  required 
by  the  RFA,  the  original  Notice  of 
Proposed  Rulemaking  in  this  proceeding 
included  an  Initial  Regulatory 
Flexibility  Analysis  ("IRFA").  The 
Commission  invited  written  public 
comment  on  the  rulemaking  proposal 
and  on  the  IRFA.  This  Final  Regulatory 
Flexibility  Analysis  is  also  included  in 
compliance  with  the  RFA. 

A.  Need  for  and  Objectives  of  This 
Report  and  Order 

The  purpose  of  this  Report  and  Order 
is  to  adopt  a  nile  specifying  limits  on 
the  permissible  strength  of  emissions 
produced  by  mobile  earth  stations 
outside  their  assigned  frequency  bands, 
in  order  to  prevent  interference  with 
aircraft  reception  of  satellite 
radionavigation  signals  in  the  1559- 
1610  MHz  band. 

B.  Summary  of  Significant  Issues  Raised 
by  Public  Comments  in  Response  to  the 
IRFA 

None  of  the  comments  filed  in  this 
proceeding  discussed  the  IRFA. 

C.  Description  and  Estimate  of  the 
Number  of  Small  Entities  To  Which  the 
New  Rule  Will  Apply 

The  RFA  directs  agencies  to  provide 
a  description  of,  and  when  feasible,  an 
estimate  of  the  number  of,  small 
"entities"  that  may  be  affected  by  the 
rules  they  adopt.  The  RFA  generally 
defines  the  term  "small  entity"  as 


referring  to  a  "small  business."  "small 
organization,"  or  "small  govenmiental 
jurisdiction."  The  term  "small 
business"  has  the  same  meaning  as  the 
term  "small  business  concern"  under 
the  Small  Business  Act.  A  "small 
business  concern"  is  one  which:  (1)  Is 
independently  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation: 
and  (3)  satisfies  any  additional  criteria 
established  by  the  Small  Business 
Administration  (SB A). 

For  satellite  telecommunicatians 
carriers  and  resellers,  the  SB  A 
established  a  small  business  size 
standard  that  excludes  companies  with 
annual  receipts  in  excess  of  $12.5 
million.  Ten  companies  are  aurently 
licensed  for  operation  of  1.6  GHz  mobile 
earth  stations  subject  to  the  rule 
requirements  we  are  adopting  in  this 
order.  We  have  ascertained  from 
published  data  that  four  of  those 
companies  are  not  small  entities 
according  to  the  SBA's  definition,  but 
we  do  not  have  sufficient  information  to 
determine  which,  if  any.  of  the  other  six 
are  small  entities.  We  anticipate  issuing 
several  licenses  for  2  GHz  mobile  earth 
stations  subject  to  the  requirements  we 
are  adopting  here.  We  do  not  know  how 
many  of  those  licenses  will  be  held  by 
small  entities,  however,  as  we  do  not  yet 
know  exactly  how  many  2  GHz  mobile- 
earth-station  licenses  will  be  issued  or 
who  will  receive  them. 

D.  Description  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements  for  Small  Entities 

In  this  Report  and  Order,  the 
Commission  prescribes  limits  on  the 
permissible  strength  of  emissions  in  the 
1559-1610  MHz  frequency  band  that 
may  be  generated  by  mobile  earth 
stations  with  assigned  transmission 
frequencies  between  1610  MHz  and 
1660.5  MHz  or  between  1990  MHz  and 
2025  MHz.  Those  Ucensed  by  the 
Commission  to  operate,  or  supervise 
operation  of.  such  mobile  earth  stations 
will  be  obliged  to  ensure  that  the 
equipment  covered  by  their  licenses 
performs  in  compliance  with  the  new 
emission  restrictions.  Some  licensees 
may  find  it  necessary  to  alter,  replace, 
or  decommission  equipment  currently 
in  service  in  order  to  comply.  We  do  not 
know,  nor  do  the  comments  filed  in  this 
proceeding  indicate,  how  much  expense 
the  pertinent  companies  may  incur  to 
achieve  compliance  with  the  new 
emission  limits.  The  rule  we  are 
adopting  here  does  not  impose  reporting 
or  recordkeeping  requirements. 
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E.  Steps  Taken  To  Minimize  Sigfiificant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

The  RFA  requires  an  agency  to 
describe  any  significant  alternatives  that 
it  has  considered  that  might  reduce 
economic  impact  on  small  entities,  such 
as:  establishing  different  compliance  or 
reporting  requirements  or  timetables 
that  take  into  account  the  resources 
available  to  small  entities;  clarifying, 
consolidating,  or  simplifying  such 
requirements  for  small  entities;  using 
performance  rather  than  design 
standards;  or  completely  or  partially 
exempting  small  entities  firom  new 
requirements. 

We  have  not  considered  exempting 
small  entities  from  the  emission  limits 
we  are  adopting  here  or  prescribing 
more  lenient  requirements  or 
compliance  timetables  for  small  entities, 
as  we  do  not  believe  that  such  measures 
could  be  effected  without  thwarting 
fulfillment  of  our  regulatory  objective  of 
preventing  interference.  We  have  taken 
steps,  however,  to  minimize  adverse 
impact  on  affected  licensees.  Most 
notably,  in  the  interest  of  minimizing 
consequent  equipment  obsolescence,  we 
have  decided  to  exempt  equipment 
currently  in  service  from  full 
compliance  until  January  1,  2005. 

Report  to  Congress:  The  Conunission 
wrill  send  a  copy  of  this  Report  and 
Order,  including  a  copy  of  this  Final 
Regulatory  Flexibility  Analysis 
("FRFA"),  in  a  report  to  Congress 
pursuant  to  the  Congressional  Review 
Act.  The  Conunission  will  also  send  a 
copy  of  this  Report  and  Order  and  FRFA 
to  the  Chief  Counsel  for  Advocacy  of  the 
SBA,  and  a  copy  of  the  Report  and 
Order  and  FRFA  (or  a  summary  thereof) 
will  be  published  in  the  Federal 
Register. 

Ordering  Clauses 

It  is  ordered  that,  pursuant  to  sections 
4(i).  7(a),  303(c),  303(f),  303(g).  and 
303(r)  of  the  Communications  Act  of 
1934,  as  amended,  47  U.S.C.  154(i), 
157(a),  303(c).  303(f).  303(g),  303(r).  307, 
309(a).  310,  part  25  of  the  Commission's 
rules  is  amended,  as  specified  in  the 
rule  changes,  effective  November  1, 
2002. 

It  is  further  ordered  that  the 
Commission's  Consumer  Information 
Bureau,  Reference  Information  Center, 
shall  send  a  copy  of  this  Report  and 
Order  the  Final  Regulatory  Flexibility 
Analysis,  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration.  I 

List  of  Subjects  in  47  CFR  Part  25 

Satellite  communications. 


Feder^  Communications  Commission. 
Marlene  H.  Dortch, 

Secretary. 

Rule  changes 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Conmnmications 
Commission  amends  47  CFR  part  25  as 
follows: 

PART  25— SATELLITE 
COMMUNICATIONS 

1.  The  authority  citation  for  part  25 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  701-744.  Interprets  or 
applies  Sections  4,  301,  302,  303.  307,  309 
and  332  of  the  Communications  Act,  as 
amended.  47  U.S.C.  Sections  154,  301,  302, 
303,  307,  309  and  332,  unless  otherwise 
noted. 

§25.200    [Ramoved] 

2.  Section  25.200  is  removed. 

§  25.21 3    [Removed  and  reserved] 

3.  Section  25.213  is  amended  by 
removing  and  reserving  paragraph  (b). 

4.  Add  §  25.216  to  read  as  follows: 

§  25.21 6  LimKs  on  emissions  from  mobile 
earth  stations  for  protection  of  aeronautical 
radionavigation-satellits  service. 

(a)  The  e.i.r.p.  density  of  emissions 
from  mobile  earth  stations  placed  in 
service  on  or  before  July  21.  2002  with 
assigned  uplink  frequencies  between 
1610  MHz  and  1660.5  MHz  shall  not 
exceed  -  70  dBW/MHz,  averaged  over 
any  20  millisecond  interval,  in  the  band 
1559-1587.42  MHz.  The  e.i.r.p.  of 
discrete  emissions  of  less  than  700  Hz 
bandwidth  generated  by  such  stations 
shall  not  exceed  -  80  dBW.  averaged 
over  20  milliseconds,  in  that  band. 

(b)  The  e.i.r.p.  density  of  emissions 
from  mobile  earth  stations  placed  in 
service  on  or  before  July  21.  2002  with 
assigned  uplink  frequencies  between 
1610  MHz  and  1626.5  MHz  shall  not 
exceed  -  64  dBW/MHz,  averaged  over 
20  milliseconds,  in  the  1587.42-1605 
MHz  band.  The  e.i.r.p.  of  discrete 
emissions  of  less  than  700  Hz 
bandwidth  generated  by  such  stations 
shall  not  exceed  -  74  dBW,  averaged 
over  20  milliseconds,  in  the  1587.42- 
1605  MHz  band. 

(c)  The  e.i.r.p.  density  of  emissions 
frtim  mobile  earth  stations  placed  in 
service  after  Jidy  21,  2002  with  assigned 
uplink  frequencies  between  1610  MHz 
and  1660.5  MHz  shall  not  exceed  -  70 
dBW/MHz.  averaged  over  20 
milliseconds,  in  the  1559-1605  MHz 
band.  The  e.i.r.p.  of  discrete  emissions 
of  less  than  700  Hz  bandwidth  bom 
such  stations  shall  not  exceed  -  80 
dBW.  averaged  over  20  milliseconds,  in 
the  1559-1605  MHz  band. 


(d)  As  of  January  1,  2005  and  frtim 
then  on.  the  e.i.r.p.  density  of  emissions 
from  mobile  earth  stations  placed  in 
service  on  or  before  July  21.  2002  with 
assigned  uplink  frequencies  between 
1610  MHz  and  1660.5  MHz  (except 
Standard  A  Inmarsat  terminals  used  as 
Global  Maritime  Distress  and  Safety 
System  ship  earth  stations)  shall  not 
exceed  -  70  dBW/MHz.  averaged  over 
20  milliseconds,  in  the  1559-1605  MHz 
band  or  a  level  in  the  1605-1610  MHz 
band  determined  by  linear  interpolation 
from  -  70  dBW/MHz  at  1605  MHz  to 

- 10  dBW/MHz  at  1610  MHz.  and  die 
e.i.r.p.  of  discrete  emissions  of  less  than 
700  Hz  bandwidth  from  such  stations 
shall  not  exceed  -  80  dBW.  averaged 
over  20  milliseconds,  in  the  1559-1605 
MHz  band. 

(e)  The  e.i.r.p.  density  of  emissions 
from  mobile  earth  stations  with  assigned 
uplink  frequencies  between  1990  MHz 
and  2025  MHz  shall  not  exceed  -  70 
dBW/MHz,  averaged  over  20 
milliseconds,  in  frequencies  between 
1559  MHz  and  1610  MHz.  The  e.i.r.p.  of 
discrete  emissions  of  less  than  700  Hz 
bandwidth  from  such  stations  shall  not 
exceed  -  80  dBW,  averaged  over  20 
milliseconds,  in  frequencies  between 
1559  MHz  and  1605  MHz. 

(f)  Mobile  earth  stations  placed  in 
service  after  July  21.  2002  with  assigned 
uplink  frequencies  in  the  1610-1660.5 
MHz  band  shall  suppress  the  power 
density  of  emissions  in  the  leoS-'ieiO 
MHz  band  to  an  extent  determined  by 
linear  interpolation  irom  —  70  dBW/ 
MHz  at  1605  MHz  to  - 10  dBW/MHz  at 
1610  MHz. 

Note  to  §  25.216:  Operation  of  mobile  earth 
stations  is  also  subject  to  all  pertinent 
emissions  limits  specified  in  other  sections  of 
the  Conunission's  rules.  See  §§  25.202(f)  and 
25.213(a)(1). 

[FR  Doc.  02-24892  Filed  10-1-O2;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

[MM  Oockst  No.  00-39;  FCC  02-253] 

Convvrslon  to  Digital  Televteion 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  denial. 

summary:  This  item  denies  a  Petition  for 
Reconsideration,  filed  by  Diversified 
Broadcasting,  Inc.,  of  the  Memorxmdum 
Opinion  and  Order  in  this  proceeding, 
which  addressed  a  number  of  issues 
related  to  the  conversion  of  the  nation's 


broadcast  television  system  frtim  analog 
to  digital  television  ("DTV").  This  item 
affirms  the  decision  made  in  the 
Memorandum  Opinion  and  Order  that 
certain  NTSC  applications  filed  prior  to 
J»Uy  1. 1997,  must  be  protected  by  later- 
filed  DTV  area  expansion  applications. 

ADDRESSES:  445  12di  Street  SW.. 
Washington.  DC  20554. 

fOR  RIRTHER  MFORMA-nON  CONTACT:  Kim 
Matthews,  Policy  Division.  Media 
Bureau,  Federal  Commimications 
Commission,  (202)  418-2120. 

SUPPLEMENTARY  INFORMATION: 
Diversified  Broadcasting,  Inc.,  licensee 
of  WQBCTV),  Gainesville,  Florida 
("Diversified")  filed  a  Petition  for 
Reconsideration  of  the  Memorandum 
Opinion  and  Order  {'•M06<y')  in  MM 
Docket  No.  00-39,  66  FR  65122 
(December  18,  2001),  which  addressed  a 
niunber  of  issues  related  to  the 
conversion  of  the  nation's  broadcast 
television  system  from  analog  to  digital 
television  ("DTV").  Specifically, 
Diversified  objects  to  the  determination 
in  die  MO&O  Uiat  certain  NTSC 
applications  filed  prior  to  July  1, 1997, 
must  be  protected  by  later-filed  DTV 
area  expansion  applications. 
Community  Television  of  Florida,  Inc. 
("CTF")  filed  an  Opposition  to 
Diversified's  Petition.  For  the  reasons 
discussed  below,  the  Commission - 
denies  Divmsified's  Petition. 

The  Report  and  Order  and  Further 
Notice  of  Proposed  Rule  Making 
{"Report  and  Order"),  66  FR  10001 
(February  13,  2001),  in  this  proceeding 
addressed  the  procedures  to  be  used  in 
processing  mutually-exclusive 
applications  filed  by  licensees  seeking 
to  expand  or  "maximize"  their  DTV 
allotments  (referred  to  herein  as 
"expansion  applications").  In  the  Report 
and  Order,  we  gave  processing  and 
protection  priority  to  then  pending  DTV 
expansion  applications,  filed  on  or  prior 
to  January  18,  2001,  over  previously 
filed  NTSC  applications  except  those 
NTSC  applications  that  fell  into  one  of 
three  categories:  post-auction 
applications,  applications  proposed  for 
grant  in  pending  settlements,  and 
singleton  applications  cut  off  fit)m 
further  filings.  We  stated  that  these 
applications  must  have  been  accepted 
for  filing  in  order  to  be  protected  bom 
DTV  expansion  applications.  When  a 
pending  DTV  application  conflicts  with 
an  NTSC  application  in  one  of  these 
categories,  we  stated  that  we  would  treat 
the  applications  as  mutually  exclusive 
("MX")  and  follow  the  procedures 
adopted  in  the  Report  and  Order  for  MX 
applications — ^that  is,  we  required  that 
parties  resolve  their  MX  conflict  within 


90  days  or  we  would  subsequenUy 
dismiss  both  applications. 

In  the  MO&O,  we  revised  the 
procedures  for  determining  priority 
between  conflicting  DTV  expansion 
applications  and  NTSC  appUcations.  We 
noted  that  in  the  Broadcast  Auctions 
Report  and  Order.  63  FR  48615 
(September  11, 1998),  we  had  found 
that,  by  application  of  Section  3090)  of 
the  Communications  Act,  pending 
NTSC  application  groups  on  file  prior  to 
July  1, 1997,  are  entiUed  to  compete  in 
an  auction  that  does  not  include 
applications  filed  on  or  after  July  1, 
1997.  Pursuant  to  that  statutory 
directive,  we  concluded  that  we  may 
not  find  DTV  expansion  applications 
(all  of  which  were  filed  after  June  30, 
1997)  to  be  MX  with  NTSC  application 
groups  on  file  prior  to  July  1. 1997.  This 
also  is  the  case  when  an  NTSC 
application  that  was  cut-off  as  part  of  a 
group  of  NTSC  applications  filed  before 
July  1, 1997,  has  become  a  singleton 
because  other  applications  in  the  group 
have  been  dismissed.  We  concluded  in 
the  M06O  that  NTSC  applications  in 
these  two  categories— NTSC  application 
groups  on  file  prior  to  July  1, 1997,  and 
any  singletons  remaining  from  such  a 
group — should  be  protected  against  DTV 
expansion  applications.  DTV  expansion 
applicants  are  permitted  to  file  minor 
amendments  to  resolve  conflicts  with 
NTSC  applications  in  these  categories. 

Diversified  requests  that  we 
reconsider  and  reverse  our  decision  that 
pending  DTV  expansion  applications 
filed  on  or  prior  to  January  18,  2001, 
must  protect  certain  NTSC  applications 
filed  prior  to  July  1, 1997.  Diversified 
argues  that  we  should  reinstate  our 
initial  decision  (in  the  Report  and 
Order)  and  treat  these  DTV  expansion 
applications  as  MX  with  these  NTSC 
applications  so  that  the  parties  may 
work  togethw  to  resolve  interference 
issues.  According  to  Diversified,  imder 
the  determination  in  the  Report  and 
Order,  its  DTV  expansion  application 
for  WCJB(TV)  would  have  been  MX 
with  CTF's  competing  NTSC  application 
for  Mariaima,  Florida,  and  the  parties 
then  woidd  have  had  90  days  within 
which  to  negotiate  a  resolution  to  the 
interference  conflict.  Under  the  revised 
decision  in  the  MO&O.  however,  the 
NTSC  application  for  Marianna  will 
take  priority,  as  it  was  filed  prior  to  July 
1, 1997,  and  was  cut-off  as  part  of  a 
group  of  two  competing  NTSC 
applications  filed  before  July  1. 1997. 
Diversified  argues  that  this  processing 
change  puts  DTV  applicants  at  a  severe 
disadvantage  despite  the  importance  of 
DTV  to  the  hiture  of  television 
broadcasting.  Diversified  also  argues 
that  we  incorrectly  interpreted  Section 


309(1)  of  the  Communications  Act. 
which  Diversified  claims  was  intended 
to  resolve  exclusivity  only  among 
competing  analog  television 
applications.  According  to  Diversified, 
that  provision  was  not  intended  to 
address  processing  of  subsequentiy  filed 
DTV  expansion  applications,  and 
Congress  did  not  intend  that  DTV 
expansion  applications  be  treated  as 

secondary  to  analog  station        

applications.  In  its  Opposition,  CTF 
argues  that  Diversified's  application 
must  be  dismissed  as  a  result  of  the 
Commission's  decision  in  the  MO&O 
according  priority  to  NTSC  applications 
filed  prior  to  July  1. 1997. 
We  decline  to  revise  our 
determination  that  Section  309(1)  of  the 
Communications  Act  entities  pending 
NTSC  application  groups  on  file  prior  to 
July  1, 1997,  to  compete  in  an  auction 
that  does  not  include  applications  filed 
on  or  after  July  1. 1997.  Section  309(1) 
provides: 

With  respect  to  competing  applications  for 
initial  licenses  or  construction  permits  for 
commercial  radio  or  television  stations  that 
were  filed  with  the  Commission  before  July 
1. 1997,  the  Commission  shall — 

(2)  treat  the  persons  filing  such 
applications  as  the  only  persons  eligible  to  be 
qualified  bidders  for  purposes  of  such 
proceeding*  *  * 

Statutory  construction  must  begin 
with  the  language  employed  by  the 
statute  and  the  assumption  that  the 
ordinary  meaning  of  the  language 
accurately  expresses  the  legislative 
purpose.  The  language  of  Section 
309(1)(2)  is  unambiguous  that,  where 
competing  applications  were  filed  with 
the  Commission  before  July  1 ,  1997, 
"the  Commission  shall  *  •  *  treat  the 
persons  filing  such  applications  as  the 
only  persons  eligible  to  be  qualified 
bidders."  The  Conference  Report 
confirms  that  "[tlhe  Commission  shall 
limit  the  class  of  eligible  applicants  who 
may  be  considered  qualified  bidders 
*  *  *  to  the  persons  who  filed 
applications  with  the  Conunission 
before  diat  date  [July  1, 1997)." 

In  implementing  section  309(1)  the 
Commission  determined,  first,  that  it 
would  resolve  by  competitive  bidding 
any  mutually  exclusive  application 
group  not  resolved  by  a  settlement 
agreement  and.  second,  that  pending 
NTSC  applications  submitted  for  filing 
by  September  20. 1996  constituted  pre- 
July  1st  competing  applications  within 
the  meaning  of  section  309(1)  even  if  the 
related  freeze  area  waiver  had  not  been 
processed.  Except  for  the  circiunstance 
in  which  only  one  application  (and 
waiver  request)  was  ever  submitted  for 
a  particular  allotment,  the  Commission 
determined  that  it  was  precluded  by  the 


61818        Federal  Register /Vol.  67,  No.  191 /Wednesday,  October  2,  2002 /Rules  and  Regulations 


unambiguous  language  of  subsection  (2) 
from  soliciting  additional  potentially 
mutually  exclusive  applications,  despite 
'  its  earlier  explicit  pledge  to  provide  (he 
opportunity  for  the  filing  of  competing 
applications  with  respect  to  any  analog 
television  application  accepted  for 
filing.  This  interpretation  was  upheld  in 
Orion  Communications,  Ltd  v.  FCC,  221 
F.3d  196  (DC.  Cir.  2000)  (Table). 

Consistent  with  the  determination  to 
resolve  competing  NTSC  applications 
by  competitive  bidding  and  the 
resulting  obligation  to  insulate  such 
applicants  from  having  to  compete  for 
the  construction  permit  against  post- 
June  30, 1997  applicants,  the 
Commission  may  not  require  NTSC 
applications  within  the  scope  of  section 
309(1)  to  resolve  any  interference 
conflicts  with  pending  DTV  expansion 
applicants  or  face  dismissal  or 
otherwise  direct  that  the  rights  of  this 
category  of  broadcast  applicants  are 
secondary  to  those  of  DTV  expansion 
applicants.  To  do  so  would  vitiate 
completely  the  special  protections 
Congress  expressly  extended  to 
"[clompeting  applications  *   *  *  for 
commercial  radio  or  television  stations 
filed  with  the  Commission  before  July  1, 
1997."  Congress,  although  clearly  aware 
in  1997  of  the  impiending  transition  to 
DTV,  did  not  offer  any  guidance  either 
in  the  statutory  language  or  in  the 
Conference  Report  as  to  how  the 
Commission  is  to  accommodate  the 
competing  spectnun  needs  of  this  group 
of  applicants  and  of  DTV  expansion 
applicants.  Even  without  such  express 
guidance,  however,  the  Commission 
must  devise  a  solution  faithfully 
effectuating  the  express  protections 
afforded  this  category  of  competing 
commercial  broadcast  applications. 
Notwithstanding  Diversified's 
contention,  the  Commission's  original 
procediue,  requiring  the  dismissal  of 
certain  NTSC  applicants  within  the 
scope  of  section  309(1).  contravened 
Congress's  manifest  intent  regarding 
these  particular  applicants.  Its  repeal  in 
the  MO&O  was  therefore  compelled  by 
the  imambiguous  language  of  section 
309(1). 

Diversified  has  advanced  no  argxunent 
that  leads  us  to  a  different  conclusion. 
Diversified  claims  that  Section  309(1) 
was  intended  to  resolve  mutual 
exclusivity  among  analog  television 
applications  only,  and  that  it  was  not 
intended  to  determine  priority  among 
competing  analog  and  DTV  expansion 
applications.  Nothing  in  the  statutory 
text  suggests  that  DTV  expansion 
applications  were  intended  to  be  treated 
differently  under  Section  309(1),  or  that 
they  were  intended  to  be  treated  as  MX 
with  applications  filed  prior  to  July  1, 


1997.  Elsewhere  in  the  statute  Congress 
did  expressly  provide  for  different 
treatment  of  digital  stations  when,  for 
example,  in  Section  309(j)(2),  it 
expressly  excluded  certain  digital 
stations  from  our  competitive  bidding 
authority.  Congress  made  no  provision 
for  disparate  treatment  of  DTV 
expansion  applications  under  Section 
309(1),  however,  and  the  imambiguous 
language  of  that  provision  compels  the 
result  we  reached  in  the  MO&O. 

The  Petition  for  Reconsideration  filed 
January  17,  2002,  by  Diversified 
Broadcasting,  Inc.  is  denied. 

List  of  Sui^ects  in  47  CFR  Part  73 

Television  broadcasting. 

Federal  Communications  Commission. 

Muiene  H.  Dortch, 

Secretary. 

[FR  Doc.  02-25071  Filed  10-1-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Administration 

49  CFR  Parts  350, 360, 365, 372, 382, 
383, 386, 387, 388, 390, 391,  and  393 

Motor  Carrier  Safety  Regulations; 
Technical  Amendments 

ACanCY:  Federal  Motor  Carrier  Safety 
Administration  (FMCSA),  DOT. 
action:  Final  rule. 

SUMMARY:  The  FMCSA  is  amending  the 
Federal  Motor  Carrier  Safety 
Regulations  (FMCSRs)  to  update 
obsolete  references  and  make  certain 
grammatical  corrections  for  clarity.  In 
addition,  we  are  correcting  an  error  in 
the  final  rule  on  Brake  Performance 
Requirements  for  Commercial  Motor 
Vehicles  published  on  August  9,  2002  in 
the  Federal  Register.  FMCSA  is  not 
making  any  substantive  changes  to  its 
regulations  by  these  technical 
amendments. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  October  2,  2002. 
ADDRESSES:  Ms.  Janet  Nimn,  Office  of 
Policy  Plans  and  Regulation  (MC-PRR), 
202-366-2797,  U.S.  Department  of 
Transportation,  Federal  Motor  Carrier 
Safety  Administration,  400  Seventh 
Street,  SW.,  Washington,  DC  20590. 
Office  hours  are  bom  7:30  a.m.  to  5 
p.m.,  e.t.,  Monday  through  Friday, 
except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Nunn,  (202)  366-2797. 
SUPPLEMENTARY  INFORMATION: 


Electronic  Access 

An  electronic  copy  of  this  document 
may  be  downloaded  by  using  a 
computer,  modem  and  suitable 
communications  software  from  the 
Government  Printing  Office's  Electronic 
Bulletin  Board  Service  at  202-512- 
1661.  Internet  users  may  also  reach  the 
Office  of  the  Federal  Register  Web  site: 
http://www.archives.gov/ 
federal _reg^ster,  and  Government 
Printing  Office  Web  page:  http:// 
www.access.gpo.gov. 

SMWitniiry  nf  rhangiiM 

Title  49  of  the  Code  of  Federal 
Regulations  (CFR),  chapter  III, 
subchapter  B,  contains  the  Federal 
Motor  Carrier  Safety  Regulations 
(FMCSRs)  for  truck  and  bus  safety.  This 
final  rule  corrects  inaccurate  references, 
citations,  and  technical  errors  resiilting 
from  statutory  changes  in  laws 
governing  interstate  commerce.  It  also 
makes  other  editorial  revisions  for 
clarity. 

In  the  §  360.3(f)  table,  a  filing  fee  has 
been  added  for  applications  involving 
the  merger,  transfer,  or  lease  of 
operating  rights  of  motor  passenger  and 
property  carriers,  property  brokers,  and 
household  goods  freight  forwarders 
under  49  U.S.C.  10321  and  10926.  The 
ICC  Termination  Act  of  1995  (ICCTA) 
simsetted  the  Interstate  Commerce 
Commission  (ICC)  and  transferred  the 
ICC's  registration  and  insurance 
functions  to  the  Secretary  of 
Transportation,  who  delegated  these 
functions  to  the  Federal  Highway       . 
Administration  (FHWA)  in  1996  and  ' 
redelegated  them  to  FMCSA  in  2000. 
Filing  fees  related  to  these  functions 
were  initially  assessed  under  ICC 
regulations  codified  in  49  CFR  part 
1002.  hi  February  1999,  FHWA  adopted 
its  own  filing  fee  and  fee  collection 
regulations  in  a  new  part  360  (64  FR 
7134,  February  12, 1999).  The  preamble 
to  this  rule  stated  that  "(i)n  this 
rulemaking  proceeding  the  FHWA  is 
adopting  the  ICC's  fee  regulations 
related  to  the  recently  transferred  motor 
carrier  functions  without  any 
substantive  changes."  However,  the  rule 
inadvertently  omitted  the  fee  for 
transfers  of  operating  authority  codified 
at  49  CFR  1002.2(f)(25).  Both  FHWA 
and  FMCSA  have  assessed  this  fee  since 
1996.  Therefore,  restoring  the  transfer 
fee  to  the  fee  table  will  impose  no  new 
burdens  on  the  public. 

We  are  also  amending  part  360  by 
revising  §  360.3(g)(2)  to  clarify  that  a 
credit  card  may  be  required  in  situations 
involving  dishonored  checks. 

In  part  365,  references  to  water 
carriers  have  been  removed  because  the 
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ICCTA  did  not  transfer  to  the  Secretary 
authority  to  register  water  carriers.  The 
ICCTA  also  required  the  Secretary  to 
register  all  frei{^t  forwarders,  not  just 
household  goods  freight  forwarders.  We 
have  changed  part  365  to  reflect  that 
fact.  We  have  also  changed  §  365.105(b) 
to  add  a  reference  to  FMCSA's  do-it- 
yourself  Web  site  as  a  means  of 
obtaining  OP-1  application  forms. 

In  §  387.39,  we  have  modified  two 
motor  carrier  financial  responsibility 
forms  to  correct  niunerous  obsolete 
references.  These  forms  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  control  niunber  2126- 
0008.  Their  current  expiration  date  is 
June  30.  2003. 

In  §  390.27,  the  Virgin  Islands  has 
been  included  in  the  table.  In  addition, 
two  new  notes  have  been  added  to 
direct  Canadian  and  Mexican  carriers 
where  to  obtain  information. 

In  §  391.41(a),  a  footnote  has  been 
added  acknowledging  a  reciprocity 
agreement  between  the  United  States 
and  Canada  that  provides  for  a  valid 
ranariian  commercial  driver's  license 
issued  by  a  Canadian  Province  or 
Territory  to  be  proof  of  medical  fitness 
to  drive  conunercial  motor  vehicles 
(CMVs)  in  the  United  States,  except  in 
certain  limited  cirounstances. 

Finally,  a  correction  has  been  made  to 
a  final  rule  published  on  August  9.  2002 
(67  FR  51770),  pertaining  to  brake 
performance  requirements  for  CMVs. 

Administratiye  Prooednre  Act 

This  final  rule  was  issued  without 
using  the  notice  and  comment 
procediu«s  contained  at  5  U.S.C.  553(b), 
because  these  technical  amendments 
merely  correct  and  clarify  existing 
regulations.  They  do  not  impose  any 
new  requirements  on  the  regulated 
industry  and  are  not  substantive 
changes.  For  the  same  reasons,  good 
cause  exists  under  5  U.S.C.  553(d)  to 
dispense  with  the  30-day  delay  in  the 
efiiective  date  requirement  and  the 
FMCSA  is  making  the  rule  effective 
upon  publication  in  the  Federal 


ExecntiTe  Order  12M6  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Potides  and  Procedures 

The  FMCSA  has  determined  that  this 
action  is  not  a  significant  regulatory 
action  under  Executive  Order  12866  or 
within  the  meaning  of  Department  of 
Transportation  regulatory  policies  and 
procediires.  Therefore,  this  document 
was  not  reviewed  by  the  Office  of 
Management  and  Budget. 


Regulatory  Flexibility  Act  (5  U^C 
601-612) 

These  technical  amendments  will  not 
have  an  economically  significant  effect 
on  a  substantial  nxunber  of  small  entities 
(i.e..  motor  carriers),  and  therefore  an 
economic  analysis  of  this  rule  is  not 
required. 

Unfunded  Mandates  Reform  Act  of 
1995  (2  U.S.C  1531  e#  teq.) 

This  nde  does  not  impose  a  Federal 
mandate  resulting  in  increased 
expenditvires  either  by  State,  local,  and 
tribal  governments,  in  the  aggregate,  or 
by  the  private  sector,  of  $100  million  or 
more  (as  adjusted  for  inflation)  in  any 
one  year,  nor  does  it  significantly  or 
imiquely  affect  small  governments. 

ExBCutiTe  Order  12988  (Qvil  Justice 
Refasm) 

This  action  meets  applicable 
standards  in  section  3  of  Executive 
Order  12988  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Executive  Order  13045  (Protection  of 
Children  From  Environmental  Health 
Rides  and  Safety  Risks) 

This  rule  is  not  an  economically 
significant  rule  and  does  not  concern  an 
environmental  risk  to  health  or  safety 
that  may  disproportionately  affect 
children  under  Executive  Order  13045. 

Executive  Order  12630  (Taking  of 
Private  Property) 

This  rule  will  not  effiect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  as  specified  in 
Executive  Order  12630,  governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Executive  Order  13132  (Federalism) 

This  final  rule  will  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132,  to  warrant  the 
preparation  of  a  Federalism  Assessment. 
It  does  not  have  substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government?.  Nothing 
in  this  document  directly  preempts  any 
State  law  or  regulations. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Niunber  20.217, 
Motor  Carrier  Safety.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental 


consultation  of  Federal  program  and 
activities  do  not  apply  to  this  action. 

Paperwork  Reduction  Act  of  1995  (44 
U.S.C  chapter  35) 

This  final  rule  does  not  contain  any 
information  collections  that  are  subject 
to  review  by  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act. 

National  Environmental  Policy  Act 

The  FMCSA  has  analyzed  this  action 
for  the  purpose  of  the  National 
Enviroiunental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.)  and  has  determined 
that  this  action  does  not  have  any  effect 
on  the  quality  of  the  environment. 

Small  Business  Regulatory  Enforcement 
FaimeMAct 

This  final  rule  is  exempt  from 
congressional  review  under  5  U.S.C 
801.  because  these  amendments  merely 
update  obsolete  references  and  make 
minor  editorial  corrections  to  existing 
regulations  where  applicable. 

ListofSul^ects 

49  CFR  Part  350 

Grant  programs — transportation. 
Highway  safety.  Motor  carriers,  Motor 
vehicle  safety.  Reporting  and 
recordkeeping  requirements. 

49  CFR  Part  360 

Administrative  practice  and 
procedme,  Insivance,  Motor  carriers. 

49  CFR  Part  365 

Administrative  practice  and 
procedure.  Brokers,  Buses,  Freight 
forwarders.  Motor  carriers.  Moving  of 
household  goods. 

49  CFR  Part  372 

Agricultural  commodities,  buses. 
Coo{>eratives,  Freight  forwarders.  Motor 
carriers.  Moving  of  household  goods. 
Seafood. 

49  CFR  Part  382 

Alcohol  abuse.  Drug  abuse.  Drug 
testing.  Highway  safety.  Motor  carriers, 
Penalties,  Safety,  Transportation. 

49  CFR  Part  383 

Administrative  practice  and 
procedure,  Alcohol  abuse,  Drug  abuse, 
Highway  safety.  Motor  carriers. 

49  CFR  Part  386 

Administrative  practice  and 
procediue.  Hazardous  materials 
transportation,  Highway  safety.  Motor 
carriers.  Motor  vehicle  safety.  Penalties. 

49  CFR  Part  387 

Buses,  Freight.  Freight  forwarders. 
Hazardous  materials  transportation. 
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Highway  safety.  Insurance, 
Intergovernmental  relations.  Motor 
carriers.  Motor  vehicle  safety.  Moving  of 
household  goods.  Penalties,  Reporting 
and  recordkeeping  requirements.  Surety 
bonds. 

49  CFR  Part  388 

Highway  safety.  Intergovernmental 
relations.  Motor  carriers.  Motor  vehicle 
safety.  i 

49  CFR  Part  390    ' 

Highway  safety,  Intermodal 
transportation.  Motor  carriers.  Motor 
vehicle  safety,  Reporting  and 
recordkeeping  requirements. 

49  CFR  Part  391 

Alcohol  abuse.  Drug  abuse.  Highway 
safety.  Motor  carriers.  Reporting  and 
recordkeeping  requirements.  Safety, 
Transportation. 

49  CFR  Part  393 

Highway  safety.  Motor  carriers.  Motor 
vehicle  safety. 

The  Amendments 

For  the  reasons  set  forth  in  the 
preamble,  FMCSA  amends  Title  49  of 
the  Code  of  Federal  Regulations,  chapter 
III,  subchapter  B,  as  set  forth  below. 


PART  350— COMMERCIAL  MOTOR 
CARRIER  SAFETY  ASSISTANCE 
PROGRAM 

1.  Revise  the  authority  citation  for 
part  350  to  read  as  follows: 

Authority:  49  U.S.C.  13902,  31100-31104, 
31108,  31136,  31140-31141.  31161,  31310- 
31311.  31502;  and  49  CFR  1.73. 

§350.201    [Amended] 

2.  Amend  §  350.201  as  follows: 

a.  Amend  paragraph  (m)  by  removing 
"title"  and  add,  in  its  place,  "title  23"; 

b.  Amend  paragraph  ^t)(l)  by 
removing  "parts  356  and"  and  add,  in 
its  place,  "part". 

§350.211    [Amended] 

3.  Amend  §  350.211  by  revising  the 
phrase  "Ensure  that"  in  paragraph  (15) 
to  read  "the  State  will  ensiue  that". 

§350.213    [Amended] 

4.  Amend  §  350.213(b)  introductory 
text  by  revising  the  last  sentence  to  read 
as  follows: 

§350.213    What  must  a  State  CVSP 
include? 

***** 

(b)  *  *  *  The  narrative  section  must 
include  a  description  of  how  the  State 


supports  the  activities  identified  in 
§  350.201(1)  and  (t)." 


PART  360— FEES  FOR  MOTOR 
CARRIER  REGISTRATION  AND 
INSURANCE 

5.  The  authority  citation  for  part  360 
continues  to  read  as  follows: 

Authority:  31  U.S.C.  9701,  49  U.S.C. 
13908(c)  and  14504(c)(2);  and  49  CFR  1.73. 

§360.3    [Amended] 

6.  Amend  §  360.3  as  follows: 

a.  Amend  §  360.3(a)(2)  by  inserting  ", 
Insiu-ance  Compliance  Division"  before 
"(MC-ECI)"; 

b.  Amend  paragraph  (a)(2)(iii) 
introductory  text  by  removing  "Office  of 
Data  Analysis  and  Information  Systems, 
Licensing  and  Insurance  Division"  and 
add,  in  its  place,  "Office  of  Enforcement 
and  Compliance,  Insurance  Division 
(MC-ECI)"; 

c.  Amend  §  360.3(f)  by  adding  new 
paragraph  (8)  under  Part  I  of  the  table 
to  read  as  follows: 

§360^    Filing  fees. 

***** 

(f)  Schedule  of  filing  fees. 


Type  of  proceeding 

Fee 

Part  1:  Licensing: 

• 

(8)  

• 

•                                                           •                                                           *                                                           •                                                           • 

An  appiication  involving  the  merger,  transfer,  or  lease  of  the  operating  rights  of  motor 
passenger  and  property  carriers,  property  brokers,  and  household  goods  freight  for- 
warders under  49  U.S.C.  10321  and  10926. 

300 

d.  Amend  §  360.3(g)(2)  by  revising  the 
phrase  "or  a  money  order"  to  read  ", 
money  order,  or  credit  card". 

PART  365— RULES  GOVERNING 
APPUCATIONS  FOR  OPERATING 
AUTHORITY 

7.  The  authority  citation  for  part  365 
continues  to  read  as  follows: 

Authority:  5  U.S.Q  553  and  559;  16  U.S.C. 
1456;  49  U.S.C.  13101.  13301,  13901-13906, 
14708,  31138.  and  31144;  and  49  CFR  1.73. 

§365.101    [Amended] 

8.  Amend  §  365.101  as  follows: 

a.  Amend  §  365.101(b)  by  removing 
the  words  "household  goods." 

b.  Amend  §  365.101  by  removing  and 
reserving  paragraph  (c). 

c.  Amend  §  365.101(g)  by  removing 
the  words  "and  water." 

§365.105    [Amended] 

9.  Amend  §  365.105  as  follows: 


a.  Amend  §  365.105(a)  by  removing 
"of  household  goods"  immediately 
following  "Form  OP-l(FF)  for  freight 
forwarders"; 

b.  Revise  §  365.105(b)  to  read  as 
follows: 

§  365.1 05    Starting  the  application  process; 
FormOP-1. 

***** 

(b)  Obtain  forms  at  a  FMCSA  Division 
Office  in  each  State  or  at  one  of  the 
FMCSA  Service  Centers.  Addresses  and 
phone  numbers  for  the  Division  Offices 
and  Service  Centers  can  be  found  at: 
http://www.fmcsa.dot.gov/aboutus/ 
fieldoffices.  The  forms  and  information 
about  filing  procediu^s  can  be 
downloaded  at:  http:// 
www.fmcsa.dot.gov/factsfigs/formspubs; 
and  from  the  do-it-yoiuself  website  at: 
http://www.diy.dot.gov. 

§365.107    [Amended] 
10.  Amend  §  365.107  as  follows: 


a.  Amend  paragraph  (e)  introductory 
text  by  removing  "household  goods" 
before  "freight  forwarder";  and  by 
removing  ",  water  contract  carrier"; 

b.  Remove  paragraph  (f)  of  §  365.107; 

c.  Redesignate  paragraph  (g)  as 
paragraph  (f); 

d.  Amend  newly  designated 
paragraph  (f)  by  removing  "and  water." 

e.  Redesignate  the  note  at  the  end  of 
§  365.107  as  paragraph  (g). 

f.  Amend  newly  designated  paragraph 
(g)  by  inserting  "and"  after  "Form  OP- 

1  MX  for  Mexican  property  carriers"; 
removing  ",  and  Form  OP-(W)  for  water 
carriers";  and  removing  the  last 
sentence. 

§365.109    [Amended] 

11.  Amend  §  365.109(a)(7)  by 
removing  "on  file  with  the  FMCSA 
and." 

1365.401    [Amended] 

12.  Amend  §  365.401  as  follows: 
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a.  Remove  "water  carriers,"; 

b.  Remove  "Interstate  Commerce 
Commission"  and  add,  in  its  place, 
"FMCSA"; 

c.  Remove  "1002.2(0(25)"  and  add,  in 
its  place.  "360.3(f)(8)." 

§365.403    [Amended] 

13.  Amend  §  365.403  as  follows: 

a.  Amend  §  365.403(b)(1)  by  removing 
"and  water"; 

b.  Amend  §  365.403(b)(2)  by  removing 
'Tiousehold  goods." 

§365.405    [Amended] 

14.  Amend  §  365.405  as  follows: 

a.  Revise  §  365.405(a)(1)  to  read  as 
follows: 

§365.405    Applications. 

(a)  Procedural  requirements.  (1)  At 
least  10  days  before  consiunmation,  an 
original  and  two  copies  of  a  properly 
completed  Form  OP-FC-1  and  any 
attachments  (see  paragraph  (b)(l)(viii)  of 
this  section)  must  be  filed  with  the 
Federal  Motor  Carrier  Safety 
Administration,  Licensing  Division 
(MC-RIS),  400  Seventh  Street,  SW., 
Room  8214,  Washington,  DC  20590. 
*        *        *        *        * 

b.  Amend  §  365.405(a)(2)  by  removing 
the  words  "tarriffs  (if  applicable),";  by 
removing  "1312";  and  by  removing  the 
sentence  "In  addition,  contract  carriers 
must  comply  with  the  FMCSA's 
regulations  concerning  contracts  at  49 
CFR  part  1053."; 

c.  Amend  §  365.405(b)(l)(ii)  by 
removing  "that  portion  oT'. 

§365.411    [AmMMtod] 

15.  Amend  §  365.411(b)  by  removing 
"Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423" 
and  add,  in  its  place,  'FMCSA  Licensing 
Division  (MC-RIS),  400  Seventh  Street, 
SW.,  Room  8214,  Washington.  DC 
20590' " 

§365.413    [Amended] 

16.  Revise  the  heading  of  §  365.413  as 
set  forth  below: 

§365.413    Procedures  for  changingttM 
name  or  business  forni  of  a  motor  carrier, 
freight  fonvarder,  or  property  broker. 

PART  372-EXEMPTIONS, 
COMMERaAL  ZONES,  AND 
TERMINAL  AREAS 

17.  The  authority  citation  for  part  372 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  13504  and  13506;  and 
49  CFR  1.73. 

§372.303    [Amended] 

18.  Amend  §  372.  303  by  revising  the 
heading  as  set  forth  below: 

§372.303    Terminal  areas  of  motor  carriers 
and  freight  forwarders  at  unincorporated 
communities  served. 

PART  377— PAYMENT  OF 
TRANSPORTATION  CHARGES 

19.  The  authority  citation  for  part  377 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  13101, 13301, 13701, 
13702, 13706, 13707;  and  14101;  and  49  CFR 
1.73 


§377.215    [Amended] 

20.  Amend  §  377.215  by  removing 
from  the  heading  of  paragraph  (c)  the 
word  "House"  and  add,  in  its  place, 
"Household" 

PART  382— CONTROLLED 
SUBSTANCES  AND  ALCOHOL  USE 
AND  TESTING 

21.  The  authority  citation  for  part  382 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  31133,  31136.  31301 
et  seq..  31502;  and  49  CFR  1.73. 

1362.306    [Amended] 

22.  Amend  §382.305(i)(3)  by 
removing  the  word  "testing" 
immediately  after  the  words  "shall  be" 
and  adding,  in  its  place,  "tested." 

§382.401    [Amended] 

22a.  Amend  §  382.401(d)  by  removing 
the  word  "employee's"  and  adding  in 
its  place  "employer's" 

PART  383— COMMERCIAL  DRIVER'S 
LICENSE  STANDARDS; 
REQUIREMENTS  AND  PENALTIES 

23.  Revise  the  authority  citation  for 
part  383  to  read  as  follows: 

Authority:  49  U.S.C.  521,  31136,  31301  ef 
seq.,  31502;  Sec.  214  of  Pub.  L.  106-159, 113 
Stat.  1766;  and  49  CFR  1.73. 

§383.3    [AMENDED] 

24.  Amend  §  383.3(f)(3)(i)(A)  by 
removing  "383.21(b))'  and  add,  in  its 
place,  "383.21". 


PART  386— RULES  OF  PRACTICE  FOR 
MOTOR  CARRIER,  BROKER,  FREIGHT 
FORWARDER,  AND  HAZARDOUS 
MATERIALS  PROCEEDINGS 

25.  The  authority  catatioq  for  part  386 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  113,  chapters  S.  51. 
59. 131-141, 145-149.  311,  313.  and  315;  sec. 
206,  Pub.  L.  106-159, 113  Stat.  1763;  and  49 
CFR  1.45  and  1.73. 

§386.2    [Amended] 

26.  Amend  §  386.2  in  the  definition  of 
Civil  forfeiture  proceedings  by  removing 
"FMCSA"  and  adding,  in  its  place, 
"ICC". 

§386.22    [Amended] 

27.  Amend  §  386.22  by  removing  in 
the  first  sentence  "has  filed  an  election 
not  to  contest  under  §  386.15(a),  or". 

§386.71    [Amended] 

28.  Amend  §  386.71  by  removing 
"13502"  and  add,  in  its  place,  "31502". 

§386.82    [Amended] 

29.  Amend  §  386.82(a)(4)  by  removing 
"386.72(b)(3)"  and  add.  in  its  place. 
"386.72(b)(1)" 

Appendix  B  to  Part  386  (Amended] 

30.  Amend  paragraph  (f)  of  appendix 
B  to  part  386  by  removing  "$27,500" 
and  by  adding,  in  its  place  "$10,000". 

PART  387— MINIMUM  LEVELS  OF 
RNANOAL  RESPONSIBILITY  FOR 
MOTOR  CARRIERS 

31.  The  authority  citation  for  part  387 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  13101, 13301, 13906, 
14701,  31138.  and  31139;  and  49  CFR  1.73. 

§387.9    [Amended] 

32.  In  $  387.9,  amend  the  table  under 
the  heading  "Schedule  of  Limits — 
Public  Liability."  column  1.  in 
paragraphs  (1)  through  (3),  by  removing 
"10,000"  and  add,  in  its  place, 
"10,001". 


§387.39    [Amended] 

33.  In  §  387.39,  revise  the  form  titled 
"Endorsement  For  Motor  Carrier 
Policies  of  Insurance  for  Public  Liability 
Under  Section  18  of  the  Bus  Regulatory 
Reform  Act  of  1982"  to  read  as  follows: 


61822        Federal  Register /Vol.  67,  No.  191 /Wednesday,  October  2,  2002 /Rules  and  Regulations 


U.S.  Department 
of  TtBnsportation 

Fcdam  Motor  Canw 
Sjftfy  Admnistmoi 


ENDORSEMENT  FOR 

MOTOR  CARRIER  POLICIES  OF  INSURANCE  FOR  PUBLIC  LIABILITY 

UNDER  SECTION  18  OF  THE  BUS  REGULATORY  REFORM  ACT  OF  1982 


Form  Approved: 
0MB  No.:  2126-OOOe 


Issued  to 

Dated  at 

Amending  Policy  No.   

Name  of  Insurance  Company 


this 


of 

day  of . 


20 


Effective  Date 


Countersigned  by . 


Authoriied  Company  ReprosantaUva 
The  policy  to  which  this  erxlorsement  is  attached  provides  primary  or  excess  insurance,  as  indicated  by  "(X]."  for  the  limits  shown: 

[   ]  This  Insurance  is  primary  and  the  company  shall  not  be  liable  for  amounts  in  excess  of  $ for  each  accident 

for  each  accident  in  excess  of  the 


[    ]  This  insurance  is  excess  and  the  company  shall  not  be  liable  for  antounts  in  excess  of  $ 

underlying  limit  of  $ for  each  accident. 

Whenever  required  by  the  Federal  Motor  Carrier  Safety  Administration  (FMCSA),  the  company  agrees  to  furnish  the  FMCSA  a  duplicate  of  said  policy 
and  all  its  endorsements.  The  company  also  agrees,  upon  telephone  request  by  an  authorized  representative  of  the  FMCSA  ,  to  verify  that  Itw  policy  is  in 
force  as  of  a  particular  date.  The  telephone  number  to  call  is; . 

Cancellation  of  this  endorsement  may  be  effected  by  the  company  of  the  insured  by  giving  (1 )  thirty-five  (35)  days  notice  in  writing  to  the  other  party  (said 
35  days  notice  to  commence  from  the  date  the  notice  is  mailed,  proof  of  mailing  shall  be  sufficient  proof  of  notice),  and  (2)  if  the  insured  is  subject  to  the 
FMCSA's  registration  requirements,  by  providing  thirty  (30)  days  notice  to  the  FMCSA  (said  30  days  notice  to  commence  from  the  date  the  nobce  is 
received  by  the  FMCSA  at  its  office  in  Washington,  DC). 


OeFimONS  AS  used  IH  this  EWDORSeMEWT 


Aeeidtnt  Includes  continuous  or  repeated  exposure  to  corKJitions  which 
result  In  Public  Liability  which  ttie  insured  neither  expected  nor  intended. 
SodWy  Injury  means  injury  to  the  body,  sickness,  or  disease  to  any  person, 
including  death  resulting  from  any  of  these. 

The  insurance  policy  to  which  this  endorsement  is  attached  provides 
automobile  liability  insurance  and  is  amended  to  assure  compliance  by  the 
Insured,  within  the  limits  stated  herein,  as  a  for-hire  motor  earner  of 
passengers  with  Section  18  of  the  Bus  Regulatory  Reform  Act  of  1982  and 
the  niles  and  regulations  of  the  Federal  Motor  Carrier  Safety 
Administration. 

in  consideration  of  the  premium  stated  in  the  policy  to  which  this 
endorsement  is  attached.  tt>e  insurer  (the  company)  agrees  to  pay,  within 
the  limits  of  liability  described  herein,  any  final  judgment  received  against 
the  insured  for  public  liability  resulting  from  negligence  in  the  operation, 
maintenance  or  use  of  motor  vehicles  subject  to  financial  responsiNlty 
requirements  of  Section  18  of  ttie  Bus  Regulatory  Reform  Act  of  1982 
regardless  of  whether  or  not  each  motor  vehicle  is  specifically  described  in 
the  policy  arnJ  wtiether  or  not  such  negligence  occurs  on  any  route  or  in  any 
territory  auttwrized  to  be  served  by  the  insured  or  elsewhere.  Such 
insurarKe  as  is  affonjed,  for  public  liability,  does  not  apply  to  Injury  to  or 
death  of  tfie  insured's  employees  while  engaged  in  the  course  of  their 
employment,  or  property  transported  by  the  insured,  designated  as  cargo. 
It  Is  understood  and  agreed  that  no  condition,  provision,  stipulation,  or 
limitation  contained  in  tfie  policy,  this  endorsement,  or  any  other 
endorsement  thereon,  or  violation  thereof,  shall  relieve  the  company  from 
liability  or  from  the  payment  of  any  final  judgment,  within  the  limits  of  liat)ility 
herein  described.  Irrespective  of  the  financial  condition,  insolvency  or 
bankruptcy  of  the  Insured. 


Motor  C*rrl»r  means  a  for-t>ire  carrier  of  passengers  by  motor  vehicle. 
Property  O«ina0*  means  dam£ige  to  or  loss  of  use  of  tangible  property  ' 
PiMk  UabXty  moans  liability  tor  bodily  injury  or  propoity  damage. 

However,  all  terms,  conditions,  and  limitations  in  tfie  policy  to  wt>ich  the 
endorsement  is  attached  shall  remain  in  full  force  and  effect  as  binding 
between  the  Insured  and  the  company.  Ttie  Insured  agrees  to  reimburse 
the  company  for  any  payment  made  by  the  company  on  account  of  any 
accident,  daim.  or  suit  involving  a  breach  of  the  terms  of  Vno  policy,  and  tor 
any  payment  tfiat  the  company  wouM  not  have  been  obNgaled  to  make 
under  the  provisions  of  the  policy  except  for  the  agreement  contained  in 
this  endorsement. 

It  is  further  understood  and  agreed  that  upon  failure  of  the  company  to  pay 
any  final  judgment  recovered  again  the  insured  as  provided  herein,  the 
judgment  creditor  may  maintain  an  action  In  any  court  of  competent 
jurisdiction  against  the  company  to  compel  such  payment 

The  limits  of  the  compan/s  liability  for  the  amounts  prescribed  in  this 
endorsement  apply  separately  to  each  accident  and  any  payment  under  the 
policy  because  of  any  one  accident  shall  not  operate  to  reduce  the  liability 
of  the  company  f*  the  payment  of  final  judgments  resutting  1  from  any  other 
accident 


The  Bus  Regulakxy  Refbnri  Act  of  1982  requires  limits  of  financial  responsibility  according  to  vehicle  seating  capacity.  It  is  the  MOTOR  CARRIER'S 
obligation  to  obtain  the  required  limits  of  financial  responsibility.  THE  SCHEDULE  OF  UMITS  SHOWN  ON  THE  REVERSE  SIDE  DOES  NOT  PROVIDE 
COVEf^GE.  The  limits  stiown  in  tfie  schedule  are  for  information  purposes  only. 


SCHEDULE  OF  LIMITS 


PUBLIC  UABUTY 
For-liire  motor  carrlert  of  passenger*  operating  In  Interstate  or 


Vehicle  Seating  Capacity 


(1)  Any  vehicle  w«h  a  seating  capacity  of  16  passengers  or  more. 

(2)  Any  vehicle  with  a  seating  capaaty  of  15  passengers  or  less. 


Effective  Dales 


Nov.  19, 1963 


S2.500.000 
S   750.000 


Nov.  19. 1985 


$5,000,000 
SI. 500.000 


FonnMCS40B 

(6/2003) 


34.  In  §  387.39,  revise  the  form  titled 
"Motor  Carrier  Public  Liability  Surety 
Bond  Under  Section  18  of  the  Bus 


Regulatory  Reform  Act  of  1982"  to  read 
as  follows: 
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U.S.I 
ofTn 

FMHaHMvCvw 


OMBNo   212*40M 


MOTOR  CAiWIER  PUBLIC  UABIUTY  SURETY  BONO 
UNDER  SECTION  18  (JF  THE  BUS  REGULATORY  REFORM  ACT  OF  1M2 


eABBK 


Suraty  Convany  and  PrindpH 


Motor  Ortv  Pflndpal.  FMCSA  DockM  No . 
«nd  PrKidail  t 


PURPOSE        This  is  an  agreement  betwieen  the  Surety  and  the  Principal  under  which  the  Surety,  its  successors  and  assignees, 
agree  to  be  responsible  for  the  payment  of  any  final  judgment  or  judgments  against  the  Principal  for  poMic  liability 
and  property  damage  claims  in  the  sums  prescribed  herein,  subiect  to  the  govemiog  provisiont  and  foltoding 
condHkms. 

GOVERNING    (1)  Section  18  of  the  Bus  Regulatory  Reform  Act  of  1962 

PROVISIONS    (2)  Rules  and  regulations  of  the  Federal  Motor  Camer  Safety  Administration  (FMCSA) 

CONDITIONS    The  Principal  is  or  intends  to  become  a  motor  carrier  of  passengers  subject  to  the  applicable  governing  provisions 
relating  to  financial  responsibitty  for  the  protectkxi  of  the  public. 

This  bond  assures  ensures  compliance  by  the  Principal  with  the  applicable  governing  provisions,  and  shall  inure  to 
the  benefit  of  any  person  or  persons  who  shal  recover  a  final  judgment  or  judgments  against  the  Pnndpal  for 
public  liability  or  property  damage  claims  (exchxJing  injury  to  or  death  of  the  Pnnapal's  employees  while  engaged 
in  the  course  of  their  employment,  and  loss  of  or  damage  to  property  of  the  Principal,  and  the  cargo  transported  by 
the  Principal).  If  every  final  judgment  shall  be  paid  for  such  daims  resulting  from  the  negligent  operation, 
maintenance,  or  use  of  motor  vehicles  in  transportation  subject  to  the  applicable  governing  provisions,  then  this 
obligation  shall  be  void,  othemvise  it  will  remain  in  fuH  effect. 

Within  the  Hmits  described  herein,  the  Surety  extends  to  such  losses  regardless  of  whether  such  motor  vehicles 
are  specifically  described  herein  and  v»hether  occurring  on  the  route  or  in  the  territory  authorized  to  be  served  by 
the  Principal  or  elsewtiere. 

The  liability  of  the  Surety  for  each  motor  vehicle  subject  to  the  appHcable  governing  provistons  tor  each  accklent 

shall  not  exceed  S_ •  •"*'  ^'^  ^  *  oontinoing  one  notwUhstanding  any 

recovery  thereunder. 

The  surety  agrees,  upon  laMphone  request  by  an  authorized  representative  of  the  FMCSA,  to  verify  that  the  surety 
bond  is  in  force  as  of  a  particular  dale.  The  telephone  number  to  cal  is 


This  bond  is  effective  from (12:01  am  .  standard  ome,  at 

the  address  of  the  Principal  as  slated  herein)  and  shall  continue  in  force  unlH  terninated  as  descnbed  herein.  The 
Principal  or  the  Surety  may  at  any  time  temiinate  this  bond  by  giving  (1 )  thirty-five  (35)  days  notice  in  writing  to  the 
other  party  (said  35  days  notice  to  commence  ft-om  the  date  the  notice  is  mailed,  proof  of  mailing  shall  be  sufficient 
proof  of  notice),  and  (2)  if  the  Principal  Is  subject  to  the  FMCSA's  registration  requirements,  by  providing  thirty  (30) 
days  notice  to  the  FMCSA  (said  30  days  notice  to  commence  from  the  date  notice  is  received  by  the  FI^SA  at  Us 
office  in  Washington,  DC).  The  Surety  shall  not  be  liable  for  the  payment  of  any  judgment  or  judgmentt  against 
the  Principal  for  public  liability  or  property  damage  claims  resulting  from  accidents  which  occur  after  the 
temiination  of  this  bond  as  described  herein,  but  such  terniinabon  shall  not  affect  the  liability  of  the  Surety  from  me 
payment  of  any  such  judgment  or  judgments  resulting  from  accidents  which  occur  during  the  ume  the  bond  is  in 


(AFFIX  CORPORATE  SEAL) 


SurMr 


C»f 


STATE  OF. 


AOOKMVtEOOMENT  OF  SURETY 

COUMTYOF. 
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.'■yo'. 


who,  iMins  by  mo  duly  nnorn.  dd  ddioM  and  uy  tiM  iw  iMidM  In  . 
H  o(m«_ 


_,  20 .  b«loi»ci»p«™onaiye«Ti». 


.  uii  Luiiiuiilluiiflaacitiad  In  and  «»>»<»  »«»cu«adthalonQolngini»umantfl 

« i»  tueti  eoiporala  aaat;  •m  «  »••  ao  i«fc»d  by  ofdw  o« »»  bo«rd  o«  *»e«o«  o«  •« 


.J  tmota  Vy  —m  d  tmt  corponbon.  tit  *»  »mt  »m»»d  lo  nM  in»lmm«n>  ^     ^_ 

ca»poi»Son;«i«ll<«i»i«dliian«mati«««»obyl»i«ord»f.andh«(Myacluw«<»do»dioiwti»li»a««»i^ 


TH*  ol  oHdM  admMaWlns  c 


(OFFICIAL  SEAL) 
Sunly  Company  Fli  No. . 
(SOOOS) 


61824        Federal  Register /Vol.  67,  No.  191 /Wednesday,  October  2,  2002 /Rules  and  Regvdations 


§387.303    [Amended] 

35.  Amend  §  387.303,  paragraph  (b)(2) 
table,  column  1,  in  paragraphs  (a) 
through  (c),  by  removing  "10.000"  and 
add,  in  its  place,  "10,001". 

PART  388— COOPERATIVE 
AGREEMENTS  WITH  STATES 

36.  The  authority  citation  for  part  388 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  113  and  502;  49  CFR 
1.73. 

37.  In  part  388,  remove  "Regional 
Director  of  Motor  Carriers"  wherever  it 
appears  and  add,  in  its  place,  "Field 
Administrator". 

PART  390— FEDERAL  MOTOR 
CARRIER  SAFETY  REGULATIONS; 
GENERAL 

38.  The  authority  citation  for  part  390 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  13301.  13902.  31132- 
31133.  31136.  31502,  31504:  sec.  204.  Pub.  L. 
104-88,  109  Stat.  803,  941  (49  U.S.C.  701 
note);  sec.  217.  Pub.  L.  105-159.  113  Stat. 
1748.  1767:  and  49  CFR  1.73. 

§390.27    [Amended] 

39.  In  §390.27: 

a.  /Vmend  the  table,  in  the  middle 
column,  under  the  heading  Territory 
included,  in  the  territory  covered  by  the 
Eastern  Service  Center,  by  inserting 
"Virgin  Islands,"  before  WV; 

b.  Amend  §  390.27  by  adding  notes  1 
and  2  at  the  end  of  the  table  to  read  as 
follows: 

§  390.27    Locations  of  motor  carrier  safety 
service  centers. 


Note  1:  Canadian  carriers,  for  information 
regarding  proper  service  center,  contact  a 
FMCSA  division  (State  office  in  AK,  ME,  MI, 
MT.  NY,  ND,  VT,  or  WA. 

Note  2:  Mexican  carriers,  for  information 
regarding  proper  service  center,  contact  a 
FMCSA  division  (State)  office  in  AZ.  CA. 
NM.  or  TX. 

PART  391— QUAUHCATIONS  OF 
DRIVERS 

40.  The  authority  citation  for  part  391 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  322,  504.  31133. 
31136,  and  31502;  and  49  CFR  1.73. 

§391.41    [Amended] 

41.  Amend  §  391.41(a)  by  adding  a 
footnote  at  the  end  to  read  as  follows: 

§  391 .41    Ptiysical  qualifications  for 
drivers. 

(a)  *  *  * 
*        •        *        * 

The  United  States  and  Canada  entered  into 
a  Reciprocity  Agreement,  effective  March  30, 


1999,  recognizing  that  a  Canadian 
commercial  driver's  license  is  proof  of 
medical  fitness  to  drive.  Therefore.  Canadian 
commercial  motor  vehicle  (CMV)  drivers  are 
no  longer  required  to  have  in  their  possession 
a  medical  examiner's  certificate  if  the  driver 
has  been  issued,  and  possesses,  a  valid 
commercial  driver's  license  issued  by  a 
Canadian  Province  or  Territory.  However, 
Canadian  drivers  who  are  insulin-using 
diabetics,  who  have  epilepsy,  or  who  are 
hearing  impaired  as  defined  in 
§391.41(b)(ll)  are  not  qualified  to  drive 
CMVs  in  the  United  States.  Furthermore, 
Canadian  drivers  who  do  not  meet  the 
mediqal  fitness  provisions  of  the  Canadian 
National  Safety  Code  for  Motor  Carriers  but 
who  have  been  issued  a  waiver  by  one  of  the 
Canadian  Provinces  or  Territories  are  not 
qualified  to  drive  CMVs  in  the  United  States. 

§391.49    [Amended] 

42.  Amend  §  391.49(a)  by  removing 
"State  Director"  and  adding,  in  its 
place,  "Division  Administrator". 

§391.65    [Amended] 

43.  Amend  §  391.65(a)(2)(vii),  in  the 
certificate,  under  (Signatiu«  of  Driver), 
by  removing  "391.3(c)"  and  adding,  in 
its  place.  "390.5". 

PART  393— PARTS  AND 
ACCESSORIES  NECESSARY  FOR 
SAFE  OPERATION 

44.  The  authority  citation  for  part  393 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1041(b)  of  Pub.  L. 
102-240.  105  Stat.  1914,  49  U.S.C.  31136, 
and  31502;  and  49  CFR  1.73. 


§393.48    [Amended] 

45.  Amend  §  393.48(c)(2)  by  removing 
the  authority  citation  following 
paragraph  (c)(2). 

§393.52    [Amended] 

46.  Remove  "53.5"  and  add,  in  its 
place,  "43.5"  in  §  393.52(d)— Vehicle 
brake  performance  table,  in  second 
column,  under  heading  "Braking  force 
as  a  percentage  of  gross  vehicle  or 
combination  weight." 

§393.86    [Amended] 

47.  Amend  §  393.86(b)(3),  in  the 
heading,  by  removing  "(g)"  and  adding, 
in  its  place,  "(b)". 

Issued  on:  September  25,  2002. 
Allan  M.  Fisher, 

Associate  Administrator  for  Administration 

and  Chief  Financial  Officer. 

[FR  Doc.  02-24728  Filed  9-27-02;  3:15  pml 

BIUJNG  COOE  4giO-CX-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  AtnuMpheric 
Administration 

50  CFR  Parts  600  and  660 

[Docket  No.  020904208  2208-01 ;  I.D. 
082702B] 

RIN  0648-AP85 

Magnuson-Stevens  Act  Provisions; 
Fisheries  Off  West  Coast  States  and  in 
the  Western  Pacific;  Pacific  Coast 
Groundfish  Rshery;  Groundfish 
Fishery  Management  Measures; 
Corrections 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Correction  to  emergency  rule 
latitude/longitude  coordinates  for  the 
Darkblotched  Rockfish  Conservation 
Area  (DBCA)  in  the  Pacific  Coast 
groimdfish  fishery. 

SUMMARY:  This  document  contains 
corrections  to  DBCA  latitude/longitude 
coordinates  implemented  by  emergency 
rulemaking  in  the  Pacific  Coast 
groundfish  fishery  and  published  on 
September  13,  2002. 
DATES:  Effective  September  10,  2002, 
through  March  12,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carrie  Nordeen  (Northwest  Region, 
NMFS);  phone:  206-526-6140;  fax:  206- 
526-6736;  e-mail: 
carrie.nordeen@noaa.gov,. 

SUPPLEMENTARY  INFORMATION:  An 
emergency  rule  was  recommended  by 
ihe  Pacific  Fishery  Management  Council 
(Pacific  Council)  in  consultation  with 
Pacific  Coast  Treaty  Tribes  and  the 
States  of  Washington,  Oregon,  and 
California  at  its  June  17-21,  2002. 
meeting  in  Foster  City,  California.  This 
emergency  rule  established  the  DBCA  to 
protect  darkblotched  rockfish,  an 
overfished  species,  while  allowing 
limited  entry  trawl  harvest  of  healthy 
groundfish  stocks  outside  of  the  DBCA. 
The  specifications  and  management 
measures  for  the  current  fishing  year 
(January  1  -  December  31,  2002)  were 
initially  published  in  the  Federal 
Register  as  an  emergency  rule  for 
January  1  -  February  28,  2002  (67  FR 
1540,  January  11,  2002),  and  as  a 
proposed  rule  for  all  of  2002  (67  FR 
1555,  January  11,  2002),  then  finalized 
effective  March  1.  2002  (67  FR  10490, 
March  7,  2002).  The  final  rule  was 
subsequently  amended  at  67  FR  15338, 
April  1,  2002,  at  67  FR  18117,  April  15, 
2002,  at  67  FR  30604,  May  7,  2002,  at 
67  FR  40870,  June  14,  2002.  at  67  FR 
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44778,  July  5,  2002,  at  67  FR  48571,  July 
25.  2002,  at  67  FR  50835,  August  6, 
2002,  at  67  FR  55166.  August,  28,  2002, 
and  at  67  FR  57973,  September  13, 
2002. 

The  new  emergency  rule  in  the  Pacific 
Coast  groundfish  fishery  (67  FR  57973, 
September  13,  2002)  published  latitude/ 
longitude  coordinates  for  the  DBCA  in 
the  hundredths  of  a  degree  instead  of  in 
degrees  and  minutes.  For  consistency 
sake  and  at  the  request  of  the  United 
States  Coast  Guard,  this  document  re- 
publishes latitude/longitude  coordinates 
for  the  DBCA  in  degrees  and  minutes. 

Correctioiis 

In  the  FR  Doc.  02-23383  in  the  issue 
of  Friday,  September  13,  2002  (67  FR 
57973)  make  the  following  corrections: 

1.  On  pages  57975  -  57976,  section  IV 
(A)  (22)  is  corrected  to  read  as  follows: 

(22)  Darkblotched  Rockfish 
Conservation  Area.  There  is  hereby 
established  a  Darkblotched  Rockfish 
Conservation  Area  (DBCA).  The  DBCA 
extends  south  from  the  U.S./Canada 
border  (48''30'  N.  lat.)  to  40°10'  N.  lat. 
The  DBCA  is  defined  along  its  eastern 
boimdary  by  straight  lines  connecting 
all  of  the  following  points  in  the  order 
stated: 

48''i4.00'  N.  lat.,  125''36.00'  W.  long.; 

48''8.00'  N.  lat.,  125°38.00'  W.  long.; 

47°57.00'  N.  lat.,  125°30.00'  W.  long.; 

48''20.00'  N.  lat.,  125°18.00'  W.  long.; 

48°20.00'  N.  lat.,  125''3.00'  W.  long.; 

48°23.00'  N.  lat.,  124''50.00'  W.  long.; 

48''17.00'  N.  lat.,  124°56.50'  W.  long.; 

48''6.00'  N.  lat,  125°0.00'  W.  long.; 

48°9.00'  N.  lat,  125°18.00'  W.  long.; 

48°6.00'  N.  lat,  125''18.00'  W.  long.; 

47°59.00'  N.  lat.,  125°16.00'  W.  long.; 

47°49.00'  N.  lat.,  125°3.00'  W.  long.; 

47''42.00'  N.  lat,  125*'4.50'  W.  long.; 

47°31.00'  N.  lat.,  124°54.00'  W.  long.; 

47''24.00'  N.  lat,  124°46.00'  W.  long.; 

47"'18.50'  N.  lat,  124°45.00'  W.  long.; 

47''8.50'  N.  lat.,  124''56.00'  W.  long.; 

47°0.50'  N.  lat,  124°54.50'  W.  long.; 

47°1.00'  N.  lat.,  124''58.50'  W.  long.; 

46°57.00'  N.  lat,  124°54.50'  W.  long.; 

47''0.00'  N.  lat.,  124°49.00'  W.  long.; 

46''54.00'  N.  lat,  124°48.00'  W.  long.; 

46'»54.50'  N.  lat,  124'='52.50'  W.  long.; 

46''41.50'  N.  lat.,  124'='43.00'  W.  long.; 

46"'34.50'  N.  lat,  124°28.50'  W.  long.; 

46°29.00'  N.  lat.,  124°30.00'  W.  long.; 

46°20.00'  N.  lat,  124°36.50'  W.  long.; 

46''18.00'  N.  lat,  124''38.00'  W.  long.; 

46''17.00'  N.  lat,  124°35.50'  W.  long.; 

46''17.00'  N.  lat,  124''22.50'  W.  long.; 

46°16.00'  N.  lat.,  124''20.00'  W.  long.; 

46°12.00'  N.  lat.,  124''35.00'  W.  long.; 

46°10.50'  N.  lat.,  124°39.00'  W.  long.; 

46''8.91'  N.  lat.,  124"'39.11'  W.  long.; 

46°0.97*  N.  lat..  124°38.56'  W.  long.; 

45°57.05'  N.  lat.  124"'36.42'  W.  long.; 

45"'54.29'  N.  lat.,  124°40.02'  W.  long.; 


45''47.19*  N.  lat.,  124<'35.58'  W.  long.; 
45°41.75'  N.  lat,  124''28.32'  W.  long.; 
45<'34.16'  N  lat,  124°24.24'  W.  long., 
45»27.10'  N.  lat,  124''21.74'  W.  long., 
45"'17.15'  N.  lat;  124'='17.85'  W.  long., 
44''59.52'  N.  lat.,  124''19.34'  W.  long., 
44"'49.31'  N.  lat;  124''29.97'  W.  long., 
44''45.64'  N.  lat.,  124°33.89'  W.  long.; 
44''33.00*  N.  lat,  124°36.88'  W.  long.; 
44''28.21'  N.  lat,  124°44.72'  W.  long.; 
44''13.17'  N.  lat,  124''56.36'  W.  long.;  , 
43''56.34'  N.  lat.,  124''55.74*  W.  long.; 
43''56.47'  N.  lat,  124<'34.61'  W.  long.; 
43''42.73'  N.  lat.,  124''32.41'  W.  long.; 
43*'30.93'  N.  lat.,  124''34.43'  W.  long.; 
43'*17.45'  N.  lat.,  124''41.16'  W.  long.; 
43''7.04'  N.  lat.,  124''41.25'  W.  long.; 
43''3.45'  N.  lat,  124°44.36'  W.  long.; 
43°3.90'  N.  lat.,  124"'50.81'  W.  long.; 
42''55.70'  N.  lat.,  124°52.79'  W.  long.; 
42"'54.12'  N.  lat,  124°47.36'  W.  long.; 
42''44.00'  N.  lat.,  124°42.38'  W.  long.; 
42''38.23'  N.  lat.,  124''41.25'  W.  long.; 
42''33.03'  N.  lat,  124*42.38'  W.  long.; 

42"'31.90'  N.  lat.,  124''42.04'  W.  long.; 

42°30.09'  N.  lat,  124''42.67'  W.  long.; 

42°28.28'  N.  lat.,  124°47.08'  W.  long.; 

42"'25.22'  N.  lat,  124°43.51'  W.  long.; 

42''19.23'  N.  lat.,  124°37.92'  W.  long.; 

42"'16.29'  N.  lat,  124°36.11'  W.  long.; 

42"'5.66'  N.  lat.,  124»34.92'  W.  long.; 

42°0.00'  N.  lat,  124°35.27'  W.  long.; 

42°0.16'  N.  lat.,  124''34.70'  W.  long.; 

41''47.04'  N.  lat,  124''27.65'  W.  long.; 

41''32.92*  N.  lat,  124''28.79'  W.  long.; 

41''10.12'  N.  lat.,  124°20.50'  W.  long.; 

40''51.37'  N.  lat,  124°23.39'  W.  long.; 

40''40.73'  N.  lat.,  124''30.37'  W.  long.; 

40°36.05'  N.  lat.,  124"'37.09'  W.  long.: 

40''32.64'  N.  lat.,  124°38.48'  W.  long.; 

40°23.30'  N.  lat,  124"'31.60'  W.  long.; 

40°23.93'  N.  lat,  124°28.05'  W.  long.; 

40°21.99*  N.  lat,  124°24.01'  W.  long.; 

40°21.10'  N.  lat,  124°27.87'  W.  long.; 

40''18.67'  N.  lat,  124°25.99'  W.  long.; 

40°19.05'  N.  lat.,  124°22.53"  W.  long.; 

40n5.02'  N.  lat.,  124''25.76'  W.  long.; 

40°16.55'  N.  lat.,  124''34.01'  W.  long.; 
and 

40<'10.03'  N.  lat.,  124''21.12'  W.  long. 

The  DBCA  is  defined  along  its 
western  boimdary  by  straight  lines 
connecting  all  of  the  following  points  in 
the  order  stated: 

48°15.00*  N.  lat.,  125°42.50'  W.  long.; 

48°13.00'  N.  lat.,  125''39.00'  W.  long.; 

48''8.50'  N.  lat.,  125"'45.00'  W.  long.; 

48°6.00'  N.  lat.,  125°46.50'  W.  long.; 

48''3.50'  N.  lat,  125°37.00'  W.  long.; 

48''1.50'  N.  lat,  125°40.00'  W.  long.; 

47°57.00'  N.  lat,  125°37.00'  W.  long.; 

47''55.50'  N.  lat,  125°28.50'  W.  long.; 

47''58.00'  N.  lat.,  125°25.00'  W.  long.; 

48°0.50'  N.  lat,  125°24.50'  W.  long.; 

48°3.50'  N.  lat,  125''21.00'  W.  long.; 

48°2.00'  N.  lat.,  125°19.50'  W.  long.; 

48*'0.00'  N.  lat,  125''21.00'  W.  long.; 

47*58.00'  N.  lat.,  125''20.00'  W.  long.; 
47°58.00'  N.  lat,  125°18.00'  W.  long.; 


47*52.00'  N.  lat.,  125*16.50'  W.  long.; 
47*49.00'  N.  lat,  125*11.00'  W.  long.; 
47*46.00'  N.  lat.,  125*6.00'  W.  long.; 
47*44.50'  N.  lat,  125*7.50'  W.  long.; 
47*42.00'  N.  lat,  125*6.00"  W.  long.; 
47*38.00'  N.  lat,  125*7.00'  W.  long.; 
47*30.00'  N.  lat.,  125*0.00'  W.  long.; 
47*28.00'  N.  lat,  124*58.50'  W.  long.; 
47*23.00'  N.  lat,  124*51.00'  W.  long.; 
47*17.00'  N.  lat,  124*53.00'  W.  long.; 
47*15.00'  N.  lat,  125*0.00'  W.  long.; 
47*8,00'  N.  lat.,  124*59.00'  W.  long.; 
47*1.00'  N.  lat.,  125*0.00'  W.  long.; 
46*55.00'  N.  lat,  125*2.00'  W.  long.; 
46*51.00'  N.  lat,  124*57.00'  W.  long.; 
46*41.00'  N.  lat,  124*51.00'  W.  long.; 
46*34.00'  N.  lat,  124*38.00'  W.  long.; 
46*30.50'  N.  lat,  124*41.00'  W.  long.; 
46*33.00'  N.  lat..  124*32.00'  W.  long.; 
46*29.00'  N.  lat,  124*32.00'  W.  long.; 
.  46*20.00'  N.  lat.,  124*39.00'  W.  long.; 
46*16.00'  N.  lat,  124*37.00'  W.  long.; 
46*15.50'  N.  lat,  124*27.00'  W.  long.; 
46*13.17'  N.  lat,  124*37.87'  W.  long.; 
46*13.17'  N.  lat,  124*38.75'  W.  long.; 
46*10.50'  N.  lat,  124*42.00'  W.  long.; 
46*6.21'  N.  lat,  124*41.85'  W.  long.; 
46*3.02'  N.  lat,  124*50.28'  W.  long.; 
45*57.00'  N.  lat,  124*45.52'  W.  long.; 
45*43.44'  N.  lat,  124*46.03'  W.  long.; 
45*35.82'  N.  lat,  124*45.72'  W.  long.; 
45*35.70'  N.  lat,  124*42.89'  W.  long.: 
45*24.45'  N.  lat.,  124*38.21'  W.  long.; 
45*11.68'  N.  lat.,  124*39.38"  W.  long.; 
44*57.94'  N.  lat,  124*37.02'  W.  long.; 
44*44.28'  N.  lat,  124*50.79'  W.  long.; 
44*32.63'  N.  lat,  124*54.21'  W.  long.; 
44*23.20'  N.  lat,  124*49.87'  W.  long.; 
44*13.18'  N.  lat,  124*58.81'  W.  long.; 
43*57.92'  N.  lat.,  124*58.29'  W.  long.; 
43*50.12'  N.  lat.,  124*53.36'  W.  long.; 
43*49.53'  N.  lat,  124*43.96"  W.  long.; 
43*42.76'  N.  lat.,  124*41.40'  W.  long.; 
43*24.00'  N.  lat,  124*42.61'  W.  long.; 
43*19.74'  N.  lat,  124*45.12'  W.  long.; 
43*19.63'  N.  lat.  124*52.95'  W.  long.; 
43*17.41'  N.  lat,  124*53.02'  W.  long.; 
42*49.15'  N.  lat,  124*54.93'  W,  long.; 
42*46.74'  N.  lat,  124*53.39'  W.  long.; 
42*43.76'  N.  lat,  124*51.64'  W.  long.; 
42*45.41'  N.  lat.,  124*49.35'  W.  long.; 
42*43.92'  N.  lat,  124*45.92'  W.  long.; 
42*38.87'  N.  lat.,  124*43.38'  W.  long.; 
42*34.78'  N.  lat,  124*46.56'  W.  long.; 
42*31.47'  N.  lat,  124*46.89'  W.  long.; 
42*31.00'  N.  lat,  124*44.28'  W.  long.; 
42*29.22'  N.  lat,  124*46.93'  W.  long.; 
42*28.39'  N.  lat,  124*49.94'  W.  long.; 
42*26.28'  N.  lat,  124*47.60'  W.  long.; 
42*19.58'  N.  lat.,  124*43.21'  W.  long.; 
42*13.75'  N.  lat,  124*40.06'  W.  long.; 
42*5.12'  N.  lat,  124*39.06'  W.  long.; 
41*59.99'  N.  lat,  124*37.72'  W.  long.; 
41*59.33'  N.  lat,  124*37.68'  W.  long.; 
41*47.93'  N.  lat,  124*31.79'  W.  long.; 
41*21.35'  N.  lat,  124*30.35'  W.  long.; 
41*7.11'  N.  lat,  124*25.25'  W.  long.: 
41*7.12'  N.  lat,  124*25.05'  W.  long.; 
40*57.3r  N.  lat.  124*30.25'  W.  long.; 
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MMl.OS'  N.  lat..  124°33.21'  W.  long.; 

WSdJO'  N.  lat..  124°42.50'  W.  long.; 

40''22.72'  N.  lat.,  124°32.06'  W.  long.; 

40«'16.97'  N.  lat.,  124'»31.51'  W.  long.; 

40°18.68*  N.  lat.,  124°50.44'  W.  long.; 
and 

40''10.11'  N.  lat.,  124°28.25'  W.  long. 

The  DBCA  is  closed  to  limited  entry 
groundfish  trawl  fishing.  Fishing  with 
limited  entry  groundfish  trawl  gear  is 
prohibited  within  the  DBCA.  It  is 
unlawful  to  take  and  retain,  possess,  or 
land  groundfish  taken  with  limited 
entry  groundfish  trawl  gear  in  the 
DBCA.  Limited  entry  groundfish  trawl 
vessels  may  transit  through  the  DBCA, 
with  or  without  groundfish  on  board, 
provided  all  groundfish  trawl  gear  is 
stowed  either:  (1)  below  deck;  or  (2)  if 
the  gear  cannot  readily  be  moved,  in  a 
seciued  and  covered  manner,  detached 
from  all  towing  lines,  so  that  it  is 
rendered  unusable  for  fishing.  For  the 
month  of  September  2002,  all 
prohibitions  that  apply  to  the  DBCA 
also  apply  to  all  waters  inshore  of  the 
DBCA.  These  restrictions  do  not  apply 
to  Pacific  whiting  vessels  using  mid- 
water  trawl  gear  to  fish  for  their  sector's 
primary  whiting  season  allocation,  as 
defined  at  680.323(a)(3). 

Dated:  September  26,  2002. 
WUliamTT  Hogarth, 

Assistant  Administrator  for  Fisheries, 

National  Marine  Fisheries  Service. 

(FR  Doc.  02-25077  Filed  10-1-02;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  011218304-1304-01;  I.D. 
092402C] 

Fisheries  of  ttw  Exciusive  Economic 
Zone  Off  Aiasica;  Poliocit  in  Statistical 
Arta  630  of  the  Gulf  of  Aiasiia 

■r 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Closiue. 

summary:  NMFS  is  prohibiting  directed 
fishing  for  pollock  in  Statistical  Area 
630  in  the  Gulf  of  Alaska  (GOA).  This 
action  is  necessary  to  prevent  exceeding 
the  D  season  allowance  of  the  pollock 
total  allowable  catch  (TAC)  for 
Statistical  Area  630. 

DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.),  October  2.  2002,  until  2400 
hrs,  A.l.t..  December  31.  2002. 


FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Funmess,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
GOA  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  Groimdfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Coimcil 
under  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  Regulations  governing 
fishing  by  U.S.  vessels  in  accordance 
with  the  FMP  appear  at  subpart  H  of  50 
CFR  part  600  and  50  CFR  part  679. 

Within  any  fishing  year,  imderage  or 
overage  of  a  seasonal  allowance  may  be 
added  to  or  subtracted  from  subsequent 
seasonal  allowances  in  a  maimer  to  be 
determined  by  the  Administrator, 
Alaska  Region,  NMFS  (Regional 
Administrator),  provided  that  the  sum 
of  the  revised  seasonal  allowances  does 
not  exceed  30  percent  of  the  annual    - 
TAC  apportionment  for  the  Central  and 
Western  Regulatory  Areas  in  the  GOA 
(§679.20(a)(5)(ii)(C)).  For  2002,  30 
percent  of  the  annual  TAC  for  the 
Central  and  Western  Regulatory  Areas  is 
15,187  mt.  For  2002,  the  Regional 
Administrator  has  determined  that 
within  each  area  for  which  a  seasonal 
allowance  is  established,  any  overage  or 
imderage  of  harvest  fitim  the  previous 
season(s)  shall  be  subtracted  from  or 
added  to  the  seasonal  allowance  of  the 
following  season  provided  that  the 
resulting  sum  of  seasonal  allowances  in 
the  Central  and  Western  Regulatory 
Areas  does  not  exceed  15,187  mt  in  any 
single  season.  The  D  season  allowance 
of  the  pollock  TAC  in  Statistical  Area 
630  is  3,803  metric  tons  (mt)  as 
established  by  an  emergency  rule 
implementing  2002  harvest 
specifications  and  associated 
management  measures  for  the 
groundfish  fisheries  off  Alaska  (67  FR 
956,  January  8,  2002  and  67  FR  34860, 
May  16,  2002).  The  C  season  allowance 
in  Statistical  Area  630  was  exceeded  by 
2,855  mt,  therefore  the  Regional 
Administrator,  in  accordance  with 
§  679.20(a)(5)(ii)(C),  is  reducing  the  D 
season  pollock  TAC  in  Statistical  Area 
630  by  2,855  mt  to  948  mt. 

In  accordance  with  §  679.20(d){l)(i), 
the  Regional  Administrator  has 
determined  that  the  D  season  allowance 
of  the  pollock  TAC  in  Statistical  Area 
630  willsoon  be  reached.  Therefore,  the 
Regional  Administrator  is  establishing  a 
directed  fishing  allowance  of  908  mt, 
and  is  setting  aside  the  remaining  40  mt 
as  bycatch  to  support  other  anticipated 
groundfish  fisheries.  In  accordance  with 
§679.20(d)(l)(iii),  the  Regional 
Administrator  finds  that  this  directed 


fishing  allowance  will  soon  be  reached. 
Consequently,  NMFS  is  prohibiting 
directed  fishing  for  pollock  in  Statistical 
Area  630. 

Maximum  retainable  bycatch  amounts 
may  be  found  in  the  regidations  at 
§  679.20(e)  and  (f). 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
bom  the  fishery.  The  Assistant 
Administrator  for  Fisheries,  NOAA, 
finds  good  cause  to  waive  the 
requirement  to  provide  prior  notice  and 
opportunity  for  public  comment 
pursuant  to  the  authority  set  forth  at  5 
U.S.C.  553(b)(B)  as  such  requirement  is 
contrary  to  the  public  interest.  This 
requirement  is  contrary  to  the  public 
interest  as  it  would  delay  the  closure  of 
the  fishery,  lead  to  exceeding  the  TAC, 
and  therefore  reduce  the  public's  ability 
to  use  and  enjoy  the  fishery 
resource.The  Assistant  Administrator 
for  Fisheries,  NOAA,  also  finds  good 
cause  to  waive  the  30-day  delay  in  the 
effective  date  of  this  action  under  5 
U.S.C.  553(d)(3).  This  finding  is  based 
upon  the  reasons  provided  above  for 
waiver  of  prior  notice  and  opportunity 
for  public  comment.This  action  is 
required  by  §  679.20  and  is  exempt  from 
review  imder  Executive  Order  12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  September  26,  2002. 

Virgiiiia  M.  Fay, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 

[FR  Doc.  02-25065  Filed  9-27-02;  4:12  pm] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  AtnMsptteric 
Administration 

50CFRPart679 

[Doctot  No.  011218304-1304-01;  I.D. 
002602C] 

Fisheries  of  ttie  Exclusive  Economic 
Zone  Off  AlasIca;  Reallocation  of 
Pacific  Cod  in  ttie  Bering  Sea  and 
Aleutian  Islands  Management  Area 
(BSAI) 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Reallocation. 

SUMMARY:  NMFS  is  reallocating  the 
projected  unused  amount  of  Pacific  cod 
fit)m  vessels  using  trawl  and  jig  gear  to 
vessels  using  hook-and-line  or  pot  gear 
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in  the  BSAI.  These  actions  are  necessary 
to  allow  the  2002  total  allowable  catch 
(TAC)  of  Pacific  cod  to  be  harvested. 
DATES:  Effective  September  27,  2002, 
imtil  2400  hours,  A.l.t.,  December  31, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Funmess,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
BSAI  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  the  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(FMP)  prepared  by  the  North  Pacific 
Fishery  Management  Council  under 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act.  Regulations  governing  fishing  by 
U.S.  vessels  in  accordance  with  the  FMP 
appear  at  subpart  H  of  50  CFR  part  600 
and  50  CFR  part  679. 

The  emergency  rule  implementing  the 
2002  harvest  specifications  and 
associated  management  measures  for  the 
groundfish  fisheries  off  Alaska  (67  FR 
956,  January  8,  2002,  and  67  FR  34860, 
May  16,  2002)  established  the  amoimt  of 
the  2002  BSAI  Pacific  cod  TAC  as 
185,000  metric  tons  (mt)  after  [ 

subtraction  of  the  community 
development  quota  (CDQ)  reserves  and 
apportionment  of  the  reserve.  Pursuant 
to  §  679.20(a)(7)(i)(A),  3,700  mt  was 
allocated  to  vessels  using  jig  gear, 
94.350  mt  to  vessels  tising  hook-and- 
line  or  pot  gear,  and  86,950  mt  to 
vessels  using  trawl  gear.  The  share  of 
the  Pacific  cod  TAC  allocated  to  trawl 
gear  was  further  allocated  50  percent  to 
catcher  vessels  and  50  percent  to 
catcher/processor  vessels 
(§679.20(a)(7)(i)(B)).  The  share  of  the 
Pacific  cod  TAC  allocated  to  hook-and- 
line  or  pot  gear  was  further  allocated  (i) 
80  percent  to  catcher/processor  vessels 
using  hook-and-line  gear;  (ii)  0.3  percent 
to  catcher  vessels  using  hook-and-line 
gear;  (iii)  18.3  percent  to  vessels  using 
pot  gear;  and  (iv)  1.4  percent  to  catcher 
vessels  less  than  60  ft  length  overall 
(18.3  m)  that  use  either  hook-and-line  or 
pot  gear  (§  679.20(a){7)(i)(C)). 

As  of  September  7,  2002,  the 
Administrator,  Alaska  Region,  NMFS 
(Regional  Administrator),  has 
determined  that  trawl  catcher/ 
processors  will  not  be  able  to  harvest 
3,000  mt  and  trawl  catcher  vessels  will 
not  be  able  to  harvest  1 ,000  mt  of  Pacific 
cod  allocated  to  those  vessels  under 
§679.20(a)(7)(i)(B).  Therefore,  in 
accordance  with  §  679.20(a)(7)(ii){C), 
NMFS  apportions  4,000  mt  of  Pacific 
cod  fit>m  trawl  gear  to  vessels  using 
hook-and-line  or  pot  gear. 

The  Regional  Administrator  also  has 
determined  that  vessels  using  jig  gear 


will  not  harvest  3,400  mt  of  their  Pacific 
cod  allocation  by  the  end  of  the  year. 
Therefore,  in  accordance  with 
§  679.20(a)(7)(ii)(C),  NMFS  is 
reallocating  the  unused  amoimt  of  3,400 
mt  of  Pacific  cod  allocated  to  vessels 
using  jig  gear  to  vessels  using  hook-and- 
line  or  pot  gear. 

In  accordance  with 
§679.20(a)(7)(ii)(C)(l),  200  mt  of  the 
combined  reallocation  of  unused  Pacific 
cod  from  trawl  and  jig  gear  is 
apportioned  to  catcher  vessels  using 
hook-and-line  gear.  In  accordance  with 
S679.20(a)(7)(ii)(C)(2),  the  remaining 
combined  reallocation  of  unused  Pacific 
cod  from  trawl  and  jig  gear,  7,200  mt. 
is  apportioned  so  that  catcher/processor 
vessels  using  hook-and-line  gear  will 
receive  95  percent  and  vessels  using  pot 
gear  will  receive  5  percent  of  the 
reallocation. 

The  harvest  specifications  for  Pacific 
cod  established  by  the  emergency  rule 
implementing  2002  harvest 
specifications  and  associated 
management  measures  for  the 
grounc^sh  fisheries  off  Alaska  (67  FR 
956,  January  8,  2002,  and  67  FR  34860, 
May  16,  2002)  are  revised  as  follows: 
300  mt  to  vessels  using  jig  gear,  81,920 
mt  to  catcher  processor  vessels  using 
hook-and-line  gear,  482  mt  to  catcher 
vessels  using  hook-and-line  gear,  17,535 
mt  to  pot  gear,  40,475  mt  to  trawl 
catcher/processors,  and  42,475  mt  to 
trawl  catcher  vessels. 

ClaBsification 

This  action  responds  to  the  best 
available  information  recentiy  obtained 
from  the  fishery.  The  Assistant 
Administrator  for  Fisheries,  NOAA, 
finds  good  cause  to  waive  the 
requirement  to  provide  prior  notice  and 
opportunity  for  public  comment 
pursuant  to  the  authority  set  forth  at  5 
U.S.C.  553(b)(B)  as  such  requirement  is 
contrary  to  the  public  interest.  This 
requirement  is  contrary  to  the  public 
interest  as  it  would  delay  the 
implementation  of  these  measures  in  a 
timely  fashion  in  order  to  allow  full 
utilization  of  the  Pacific  cod  TAC.  and 
therefore  reduce  the  public's  ability  to 
use  and  enjoy  the  fishery  resource. 

The  Assistant  Administrator  for 
Fisheries,  NOAA,  also  finds  good  cause 
to  waive  the  30-day  delay  in  the 
effective  date  of  this  action  under  5 
U.S.C.  553(d)(3).  This  finding  is  based 
upon  the  reasons  provided  above  for 
waiver  of  prior  notice  and  opportunity 
forpublic  comment. 

Inis  action  is  taken  under  50  CFR 
679.20  and  is  exempt  from  OMB  review 
under  Executive  Order  12866. 

AutlMiity:  Authority:  16  U.S.C.  1801  et 
seq. 


Dated:  September  26.  2002. 
Virgiiiia  M.  Fay, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  02-25064  Filed  »-27-02;  4:12  pm) 

MLLMQCOOf  3S1»-«>-« 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoepherte 
Administration 

SO  CFR  Part  679 

[Doctot  No.  011218304-1304-01;  I.D. 
092702A] 

Flaherles  Of  the  Exclusive  Economic 
Zone  Off  Alaska;  Atka  Mackerel  In  the 
Central  Aleutian  District 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  NationalOceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

action:  Closure. 

SUMMARY:  NMFS  is  prohibiting  directed 
fishing  for  Atka  mackerel  in  the  Central 
Aleutian  District  of  the  Bering  Sea  and 
Aleutian  Islands  management  area 
(BSAI).  This  action  is  necessary  to 
prevent  exceeding  the  2002  Atka 
mackerel  total  allowable  catch  (TAC)  in 
this  area. 

DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.)  September  27,  2002,  until 
2400  hrs,  A.l.t,  December  31,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Funmess,  907-586-7228. 
SUPPLEMENTARY  MFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
BSAI  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  the  Groimdfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(FMP)  prepared  by  the  North  Pacific 
Fishery  Management  Council  under 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act.  Regulations  govmiing  fishing  by 
U.S.  vessels  in  accordance  with  the  FMP 
appear  at  subpart  H  of  50  CFR  part  600 
and  50  CFR  part  679. 

The  2002  Atka  mackerel  TAC  in  the 
Central  Aleutian  District  of  the  BSAI  is 
22,015  metric  tons  (mt)  as  established 
by  an  emergency  rule  implementing 
2002  harvest  specifications  and 
associated  management  measures  for  the 
groundfish  fisheries  off  Alaska  (67  FR 
956,  January  8.  2002,  and  67  FR  34860, 
May  16.  2002). 

In  accordance  with  §  679.20(d)(l)(i), 
the  Administrator.  Alaska  Region, 
NMFS  (Regional  Administrator),  has 
determined  that  the  2002  Atka  mackerel 
TAC  in  the  Central  Aleutian  District 
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will  be  reached.  Therefore,  the  Regional 
Administrator  is  establishing  a  directed 
fishing  allowance  of  21,615  mt,  and  is 
setting  aside  the  remaining  400  mt  as 
bycatch  to  support  other  anticipated 
groundHsh  fisheries.  In  accordance  with 
§679.20(d){l)(iii),  the  Regional 
Administrator  finds  that  this  directed 
fishing  allowance  will  soon  be  reached. 
Consequently,  NMFS  is  prohibiting 
directed  fishing  fw  Atka  mackerel  in  the 
Central  Aleutian  District  of  the  BSAI. 

Maximum  retainable  bycatch  amoimts 
may  be  found  in  the  regulations  at 
§  679.20(e)  and  (f). 


Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  The  Assistant 
Administrator  for  Fisheries,  NOAA, 
finds  good  cause  to  waive  the 
requirement  to  provide  prior  notice  and 
opportunity  for  public  comment 
pursuant  to  the  authority  set  forth  at  5 
U.S.Q  553(b)(B)  as  such  requirement  is 
contrary  to  the  public  interest.  This 
requirement  is  contrary  to  the  public 
interest  as  it  would  delay  the  closure  of 
the  fishery,  lead  to  exceeding  the  TAC, 
and  therefore  reduce  the  public's  ability 
to  use  and  enjoy  the  fishery  resource. 

The  Assistant  Administrator  for 
Fisheries,  NOAA,  also  finds  good  cause 


to  waive  the  30-day  delay  in  the 
effective  date  of  this  action  under  5 
U.S.C.  553(d)(3).  This  finding  is  based 
upon  the  reasons  provided  above  for 
waiver  of  prior  notice  and  opportimity 
for  public  conmient. 

This  action  is  required  by  section 
679.20  and  is  exempt  from  review  under 
Executive  Order  12866. 

Authority:  Authority:  16  U.S.C.  1801  et 
seq. 

Dated:  September  27.  2002. 
John  H.  Dimnigan, 

Director,  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 
[FR  Doc.  02-25063  Filed  9-27-02;  4:12  pm) 
BILUNG  CODE  3510-22-S 
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This  section  of  ttie  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  Interested 
persons  an  opportunity  to  participate  In  tt>e 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  121 
RIN  3245-AE98 

Small  Business  Size  Standards;  Tour 
Operators 

AGENCY:  U.S.  Small  Business 
Administration  (SBA). 
ACTION:  Proposed  rule. 


summary:  The  Small  Business 
Administration  (SBA)  proposes  to 
modify  the  way  average  annual  receipts 
are  calculated  for  firms  in  the  Tour 
Operators  industry  (North  American 
Industry  Classification  System  (NAICS) 
561520).  This  would  exclude  funds 
received  in  trust  for  unaffiliated  third 
parties  frtjm  the  calculation  of  a  tour 
operator's  receipts.  SBA  would  retain 
the  size  standard  figure  of  $6.0  million. 
DATES:  Comments  must  be  received  on 
or  before  November  1,  2002. 
ADDRESSES:  Comments  to  Gary  M. 
Jackson,  Assistant  Administrator  for 
Size  Standards,  409  3rd  Street.  SW.. 
Mail  Code  6530,  Washington.  DC  20416; 
or  via  email  to 

SIZESTANDARDS@sba.gov.  Upon 
request,  SBA  will  make  all  public 
comments  available. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Ray,  Office  of  Size  Standards, 
(202) 205-6618. 

SUPPLEMENTARY  INFORMATION:  SBA  has 
received  requests  frtjm  tour  operators 
and  an  industry  association  to  review 
the  size  standard  for  the  Tour  Operators 
industry  (NAICS  561520).  These 
organizations  request  that  SBA  exclude 
from  the  calculation  of  a  tour  operator's 
average  annual  receipts  monies  passed 
through  to  suppliers  of  travel 
components  (i.e.,  meals;  ground,  air, 
and  rail  transportation;  lodging;  and 
sightseeing  and  entertainment).  These 
monies  typically  accoimt  for  a  majority 
of  a  tour  operator's  receipts. 

Under  SBA's  Small  Business  Size 
Regulations  (13  CFR  121.104).  the  . 
receipts  of  a  firm  are  based  on 
information  reported  on  a  firm's  Federal 
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tax  returns.  Generally,  receipts  reported 
to  the  hitemal  Revenue  Service  (IRS) 
include  a  firm's  gross  receipts  bom  the 
sale  of  goods  and  services.  The 
petitioners,  however,  believe  that 
receipts  collected  for  payment  to  the 
actual  transportation  and  lodging 
providers  that  are  reimbursed  by  a  tour 
operator  should  not  be  included  in  the 
calculation  of  average  annual  receipts 
for  purposes  of  determining  the  size  of 
a  tour  operator. 

SBA  has  evaluated  this  issue  and 
agrees  that  certain  types  of  receipts 
should  be  excluded  from  the  calculation 
of  size  for  firms  in  this  industry.  Related 
to  this  issue  is  whether  the  current  size 
standard  is  appropriate  if  a  significant 
proportion  of  receipts  is  excluded  from 
a  firm's  gross  receipts.  Based  on  a    - 
review  of  industry  data  discussed 
below,  SBA  believes  the  current  size 
standard  is  appropriate  if  size  is 
measured  on  an  adjusted  basis  rather 
than  by  gross  receipts. 

Accordingly,  SBA  proposes  a  revision 
to  the  size  standard  for  the  Tour 
Operators  industry  by  excluding  funds 
received  in  trust  for  imaffiliated  third 
parties  while  retaining  the  size  standard 
of  $6  million  in  average  annual  receipts. 

Calculation  of  Average  Annual  Receipts 

SBA  reviews  requests  to  exclude 
receipts  of  certain  business  activities  on 
a  case-by-case  basis.  The  structure  of 
this  review  is  consistent  with  past 
proposed  rules  on  this  issue  (e.g..  freight 
forwarders.  65  FR  48601.  dated  August 
9,  2000,  and  conference  management 
planners,  60  FR  57982,  dated  January 
31, 1996).  These  reviews  identify  and 
evaluate  five  industry  characteristics 
imder  which  it  might  be  appropriate  to 
exclude  certain  funds  received  and  later 
transmitted  to  an  unaffiliated  third  party 
as  follows: 

1.  A  broker  or  agent-like  relationship 
exists  between  a  firm  and  a  third  party 
provider  which  is  a  dominant  or  crucial 
activity  of  firms  in  the  industry; 

2.  The  pass-through  funds  associated 
with  the  broker  or  agent-like 
relationship  are  a  significant  proportion 
of  the  firm's  total  receipts; 

3.  Consistent  with  the  normal 
business  practice  of  firms  in  the 
industry,  a  firm's  income  remaining 
after  the  pass-through  funds  are 
remitted  to  a  third  party  is  typically 
derived  bom  a  standard  commission  or 
fee; 


4.  Firms  in  this  industry  do  not 
normally  consider  billings  that  are 
reimbursed  to  other  firms  as  their  ovra 
income,  preferring  instead  to  count  only 
receipts  that  are  retained  for  their  own 
use;  and, 

5.  Federal  Government  agencies 
which  engage  in  the  collection  of 
statistics  and  other  industry  analysts 
typically  represent  receipts  of  the 
industry's  firms  on  an  adjusted  receipts 
basis. 

SBA's  review  of  information  obtained 
on  the  Toxir  Operators  industry  finds 
that  these  characteristics  exist  in  the 
industry.  The  prevalence  of  these 
characteristics  supports  the  proposal  to 
exclude  funds  received  in  trust  for 
imaffiliated  third  parties  fit>m  the 
calculation  of  a  tour  operator's  receipts 
for  size  standard  purposes.  The 
following  discussion  summarizes  these 
findings: 


1 .  Agent-Like  Relationship 

The  North  American  Industry 
Classification  System  Manual  (1997) 
states  that  this  industry  encompasses 
establishments  primarily  engaged  in 
arranging  and  assembling  tours.  The 
tours  are  sold  through  travel  agencies  or 
tour  operators.  These  firms  act  as  agents, 
ensuring  that  transportation, 
accommodation  and  facility  providen, 
and  lecturers  (for  whom  the  funds  are 
collected)  are  paid.  Therefore,  the 
dominant  activity  in  this  industry 
involves  a  broker  or  agent-like 
relationship  with  the  tour  operator 
passing  through  funds  bom  customers 
to  providers. 

2.  Pass-Through  Funds  Are  a  Significant 
Proportion  of  Total  Receipts 

It  is  a  normal  practice  in  this  industry 
for  the  client's  bill  to  include  charges  of 
the  various  providers  of  services  and 
facilities  which  are  temporarily  held  in 
trust  by  the  tour  operator  for  remittance 
to  the  third  party  providers.  The  charges 
by  the  other  providers  are  incorporated 
in  the  bill  to  the  customer  or  client. 
Moreover,  these  remitted  funds  are 
typically  much  larger  in  size  than  the 
tour  operator's  own  earnings  for 
arranging  the  tour.  Estimates  of  these 
pass-through  funds  range  from  80 
percent  to  95  percent  of  total  revenues 
received  by  tour  operators. 
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3.  Remaining  Income  Is  Derived  From  a 
Standard  Commission  or  Fee 

The  tour  operator  earns  income  as  the 
balance  after  compensating  service 
providers.  This  arrangement  effectively 
involves  a  commission  or  fee  for  putting 
together  the  tour. 

4.  Firms  in  This  Industry  Only  Count 
Receipts  Retained  for  Their  Own  Use 

Firms  in  this  industry  do  not  consider 
funds  collected  for  third  parties  as  their 
own  funds.  As  discussed  above,  the  role 
of  tour  operator  is  to  set  up  the  tour, 
linking  customers  with  the  necessary 
services  for  a  successful  tour  including 
facilitating  the  bill,  fees,  and  services 
associated  with  transportation, 
accommodation,  food  servicing,  and 
guide  information  that  are  paid  on 
behalf  of  the  customer.  Furthermore, 
some  states,  such  as  California,  place 
restrictions  on  a  tour  operator's  use  of 
funds  collected  and  owed  to  providers. 
This  information  indicates  that  charges 
for  a  tour  are  mostly  not  those  of  the 
tour  operator.  I 

5.  Federal  Agencies  and  Industry 
Analysts  Typically  Represent  Receipts 
of  These  Finns  on  an  Adjusted  Receipts 
Basis 

Data  from  the  U.S.  Bureau  of  the 
Census  (Census  Bureau)  addressing  how 
to  count  receipts  in  this  industry  show 
firm  receipts  as  the  "DIFFERENCE 
between  the  selling  price  of  their  tours 
and  the  amount  paid  to  suppliers'  (see 
Census  Form  SV-7305).  This  adjusted 
receipts  basis  is  equivalent  to  reporting 
receipts  on  a  commission  or  fee  basis. 
Thus,  the  Census  Bureau  recognizes  that 
the  normal  arrangement  in  this  industry 
is  to  handle  money  for  others,  retaining 
a  firaction  on  an  adjusted  receipts  basis 
equivalent  to  a  commission  or  fee. 
Similarly,  the  credit  reporting  firm  of 
Dun  and  Bradstreet  also  reports  receipts 
for  firms  in  this  industry  by  using 
adjusted  income,  not  gross  billings. 

Based  on  these  findings,  SBA  believes 
that  it  is  appropriate  to  exclude  amounts 
collected  on  behalf  of  third  parties  when 
calculating  receipts  of  businesses  in  the 
Tour  Operators  industry,  as  SBA 
presently  does  for  real  estate  agencies, 
travel  agencies,  freight  forwarders, 
conference  management  planners,  and 
advertising  agencies.  More  specifically, 
any  charges  for  transportation,  food 
servicing,  lodging  and  other  direct  fees 
associated  with  tours  for  which  the  torn- 
operator  holds  money  in  trust  for  an 
unaffiliated  third  party,  and  to  which 
the  tour  operator  does  not  have  a  claim 
of  right,  would  be  excluded  ft-om  gross 
receipts.  Only  the  difference  between 
the  selling  price  of  the  tour  and  the 


amount  paid  the  suppliers  would  be 
attributable  to  the  tour  operator.  All 
other  sources  of  income,  such  as  selling 
merchandise,  must  also  be  included  in 
the  calculation  of  a  tour  operator's 
receipts. 

Size  Standard  for  the  Tour  Operators 
Industry 

The  changed  definition  of  receipts 
would  effectively  increase  the  current 
S6.0  million  size  standard.  A  firm  with 
receipts  exclusive  of  pass-throughs  to 
third  parties  of  $6.0  million  would  be 
equivalent  to  a  firm  with  gross  billings 
of  $30  million  (assuming  80  percent  of 
billings  were  paid  to  third  parties). 
Accordingly,  SBA  believes  it  is 
necessary  to  review  the  size  standard 
along  with  its  proposal  to  allow 
exclusions  for  pass-through  funds.  The   ■ 
following  discussion  describes  SBA's 
size  standards  methodology  and  the 
evaluation  of  data  on  the  Tour  Operators 
industry,  as  well  as  other  industries  for~ 
comparison  purposes. 

Size  Standards  Methodology 

Industry  Analysis:  The  Small 
Business  Act  requires  that  size 
standards  vary  by  industry  to  the  extent 
necessary  to  reflect  differing  industry 
characteristics  (Section  3(a)(3)).  SBA  has 
in  place  two  "base  or  anchor  size 
standards"  that  apply  to  most 
industries — 500  employees  for 
manufacturing  industries  and  $6  million 
for  nonmanufacturing  industries.  SBA 
established  500  employees  as  the  anchor 
size  standard  for  the  manufacturing 
industries  at  SBA's  inception  in  1953 
and  shortly  thereafter  established  a  $1 
million  size  standard  for  the 
nonmanufacturing  industries.  The 
receipts-based  anchor  size  standard  for 
the  nonmanufacturing  industries  has 
been  periodically  adjusted  for  inflation 
so  that,  currently,  the  anchor  size 
standard  for  the  nonmanufacturing 
industries  is  $6  million.  Anchor  size 
standards  are  presumed  to  be 
appropriate  for  an  industry  imless  its 
characteristics  indicate  that  larger  firms 
have  a  much  greater  significance  within 
that  industry  than  for  the  typical 
industry  with  an  anchor  size  standard. 

When  evaluating  a  size  standard,  the 
characteristics  of  the  specific  industry 
under  review  are  compared  to  the 
characteristics  of  a  group  of  industries, 
referred  to  as  a  comparison  group.  A 
comparison  group  is  a  large  number  of 
industries  grouped  together  to  represent 
the  typical  industry.  It  can  be  comprised 
of  all  industries,  all  manufacturing 
industries,  all  industries  with  receipt- 
based  size  standards,  or  some  other 
logical  grouping.  If  the  characteristics  of 
a  specific  industry  are  similar  to  the 


average  characteristics  of  the 
comparison  group,  then  the  anchor  size 
standard  is  considered  appropriate  for 
the  industry.  If  the  specific  industry's 
characteristics  are  significantly  different 
fi-om  the  average  characteristics  of  the      , 
comparison  group,  a  size  standard 
higher  or,  in  rare  cases,  a  size  standard 
lower  than  the  anchor  size  standard  may 
be  considered  appropriate.  The  larger 
the  differences  between  the  specific 
industry's  characteristics  and  the 
comparison  group,  the  larger  the 
difference  between  the  appropriate 
industry  size  standard  and  the  anchor 
size  standard.  Only  when  all  or  most  of 
the  industry  characteristics  are 
significantly  smaller  than  the  average 
characteristics  of  the  comparison  group, 
~br  other  industry  specific  considerations 
strongly  suggest  the  anchor  size 
standard  would  be  an  unreasonably 
high  size  standard  for  the  industry 
under  review,  will  SBA  adopt  a  size 
standard  below  the  anchor  size 
standard. 

In  13  CFR  121.102  (a)  and  (h), 
evaluation  factors  are  listed  which  are 
the  primary  factors  describing  the 
structural  characteristics  of  an 
industry — average  firm  size,  distribution 
of  firms  by  size,  start-up  costs,  and 
industry  concentration.  The  analysis 
also  often  examines  a  fifth  factor — the 
possible  impact  of  a  size  standard 
revision  on  SBA's  programs.  The  SBA 
generally  considers  these  five  factors  to 
be  the  most  important  evaluation  factors 
in  establishing  or  revising  a  size 
standard  for  an  industry.  However,  it 
will  also  consider  and  evaluate  other 
information  that  it  believes  relevant  to 
the  decision  on  a  size  standard  as  the 
situation  warrants  for  a  particular 
industry.  Public  comments  submitted 
on  proposed  size  standards  are  also  an 
important  source  of  additional 
information  that  SBA  closely  reviews 
before  making  a  final  decision  on  a  size 
standard.  Below  is  a  brief  description  of 
each  of  the  five  evaluation  factors. 

1.  Average  firm  size  is  simply  total 
industry  receipts  (or  number  of 
employees)  divided  by  the  number  of 
firms  in  the  industry.  If  the  average  firm 
size  of  an  industry  is  significantly 
higher  than  the  average  firm  size  of  a 
comparison  industry  group,  this  fact 
would  be  viewed  as  supporting  a  size 
standard  higher  than  the  anchor  size 
standard.  Conversely,  if  the  industry's 
average  firm  size  is  similar  to,  or 
significantly  lower  than  that  of  the 
comparison  industry  group,  it  would  be 
a  basis  to  adopt  the  anchor  size  standard 
or,  in  rare  cases,  a  lower  size  standard. 

2.  The  distribution  of  firms  by  size 
examines  the  proportion  of  industry 
receipts,  employment  or  other  economic 
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activity  accounted  for  by  firms  of 
different  sizes  in  an  industry.  If  the 
preponderance  of  an  industry's 
economic  activity  is  by  smaller  firms, 
this  tends  to  support  adoption  of  the 
anchor  size  standard.  The  opposite  is 
the  case  for  an  industry  in  which  the 
distribution  of  firms  indicates  that 
economic  activity  is  concentrated 
among  the  largest  firms  in  an  industry. 
In  this  rule,  the  SBA  is  comparing  the 
size  of  firm  within  an  industry  to  the 
size  of  firm  in  the  comparison  group  at 
which  predetermined  percentages  of 
receipts  are  generated  by  firms  smaller 
than  a  particular  size  finn.  For  example, 
for  tour  operators,  50  percent  of  total 
industry  receipts  are  generated  by  firms 
of  $4.4  million  in  adjusted  receipts  and 
less.  This  contrasts  with  the  comparison 
group  (composed  of  industries  having  a 
$6  million  size  standard)  in  which  firms 
of  $5.8  million  or  less  in  receipts  on 
average  generated  50  percent  of  total 
industry  receipts.  Viewed  in  isolation, 
this  somewhat  (but  not  significantly) 
lower  figure  for  tour  operators  suggests 
that  a  nonmanufacturer  anchor  size 
standard  of  $6.0  million  may  be 
warranted.  Other  size  distribution 
comparisons  in  the  industry  analysis 
include  40  percent,  60  percent  and  70 
percent,  as  well  as  the  50  percent 
comparison  discussed  above. 

3.  Start-up  costs  affect  a  firm's  initial 
size  because  entrants  into  an  industry 
must  have  sufficient  capital  to  start  and 
maintain  a  viable  business.  To  the 
extent  that  firms  entering  into  an 
industry  have  greater  financial 
requirements  than  firms  in  other 
industries,  the  SBA  is  justified  in 
considering  a  higher  size  standard.  In 
lieu  of  direct  data  on  start-up  costs,  SBA 
is  using  a  proxy  measure  to  assess  the 
financial  burden  for  entry-level  firms. 
SBA  is  using  nonpayroU  costs  per 
establishment  as  a  proxy  measure  for 
start-up  costs.  This  is  derived  by  first 
calculating  the  percent  of  receipts  in  an 
industry  that  are  either  retained  or 
expended  on  costs  other  than  payroll 
costs.  (The  figure  comprising  the 
numerator  of  this  percentage  is  mostly 
composed  of  capitalization  costs, 
overhead  costs,  materials  costs,  and  the 
costs  of  goods  sold  or  inventoried.)  This 
percentage  is  then  applied  to  the 
average  receipts  of  an  establishment  (a 
business  entity  operating  at  a  single 
location)  to  arrive  at  nonpayroll  costs 
per  establishment.  An  industry  with  a 
significantly  higher  level  of  nonpayroll 


costs  per  establishment  than  that  of  the 
average  of  the  comparison  group  is 
likely  to  have  higher  start-up  costs  that 
would  tend  to  support  a  size  standard 
higher  than  the  anchor  size  standard. 
Conversely,  if  the  industry  showed  the 
same,  or  somewhat  lower  nonpayroll 
costs  per  establishment  when  compared 
to  the  comparison  group  of  anchor  size 
standard  industries,  the  anchor  size 
standard  would  be  considered  the 
appropriate  size  standard. 

4.  Industry  competition  is  assessed  by 
measuring  the  proportion  or  share  of 
industry  receipts  obtained  by  firms  that 
are  among  the  largest  firms  in  an 
industry.  In  this  rule,  the  SBA  compared 
the  proportion  of  industry  receipts 
generated  by  the  four  largest  firms  in  the 
industry — generally  referred  to  as  the 
"four-firm  concentration  ratio — with  the 
average  four-firm  concentration  ratio  of 
industries  in  the  comparison  groups.  If 
a  significant  proportion  of  economic 
activity  within  the  industry  is 
concentrated  among  a  few  relatively 
large  producers,  SBA  tends  to  set  a  size 
standard  higher  than  the  anchor  size 
standard  to  assist  firms  in  a  broader  size 
range  to  compete  with  firms  that  are 
larger  and  more  dominant  in  the 
industry.  In  general,  however,  SBA  does 
not  consider  this  to  be  an  important 
factor  in  assessing  a  size  standard  if  the 
four-firm  concentration  ratio  falls  below 
40  percent  for  an  industry  luder  review. 

5.  Competition  for  Federal 
procurements  and  SBA  Financial 
Assistance.  SBA  also  evaluates  the 
possible  impact  of  a  size  standard  on  its 
programs  to  determine  whether  small 
businesses  defined  under  the  existing 
size  standard  are  receiving  a  reasonable 
level  of  assistance.  This  assessment 
most  often  focuses  on  the  proportion  or 
share  of  Federal  contract  dollars 
awarded  to  small  businesses  in  the 
industry  in  question.  In  general,  the 
lower  the  share  of  Federal  contract 
dollars  awarded  to  small  businesses  in 
an  industry  which  receives  significant 
Federal  procurement  revenues,  the 
greater  is  the  justification  for  a  size 
standard  higher  than  the  existing  one. 

As  another  factor  to  evaluate  tne 
impact  of  a  size  standard  on  SBA 
programs,  the  volume  of  guaranteed 
loans  within  an  industry  and  the  size  of 
firms  obtaining  loans  in  its  financial 
assistance  programs  is  sometimes 
assessed  to  determine  whether  the 
current  size  standard  may  restrict  the 
level  of  financial  assistance  to  firms  in 


that  industry.  If  small  businesses  receive 
ample  assistance  through  these 
programs,  or  if  the  financial  assistance 
is  provided  mainly  to  small  businesses 
much  lower  than  the  size  standard,  a 
change  to  the  size  standard  (especially, 
if  it  is  already  above  the  anchor  size 
standard)  may  not  be  appropriate. 

Evaluation  of  Industry  Size  Standard 

Industry  Structure  Considerations: 
The  two  tables  below  show  the 
characteristics  for  the  Tour  Operators 
industry  and  for  the  comparison  group. 
(The  data  for  the  Toiu-  Operators 
Industry  is  based  on  Census  data  using 
adjusted  receipts  in  which  pass-through 
receipts  are  excluded.)  The  comparison 
group  is  comprised  of  all  industries 
with  a  $6  million  receipts-based  size 
standards  (referred  to  as  the 
nonmanufacturing  anchor  group).  Since 
SBA's  size  standards  analysis  is 
assessing  whether  the  tour  operators 
size  standard  should  be  higher  than  the 
nonmanufacturing  anchor  size  standard, 
this  is  the  most  logical  set  of  industries 
to  group  together  for  the  industry 
analysis.  The  data  on  this  comparison 
group  provide  an  additional  perspective 
on  the  size  of  firms  in  related  industries 
and  their  industry  structure.  SBA 
examined  economic  data  on  these 
industries  from  a  special  tabulation  of 
the  1997  Economic  Census  prepared 
imder  contract  by  the  U.S.  Bureau  of  the 
Census,  SBA  internal  loan  data  bases, 
and  Federal  contract  award  data  for 
fiscal  years  1999-2000  from  the  Federal 
Procurement  Data  Center. 

Table  1  below  examines  the  size 
distribution  of  firms.  For  this  factor, 
SBA  is  evaluating  the  size  of  firm  that 
accounts  for  predetermined  percentages 
of  total  industry  receipts  (40  percent,  50 
percent,  60  percent  and  70  percent). 
(The  size  of  firm  in  the  Tour  Operators 
Industry  using  Census  data  derived  for 
the  SBA,  is  based  on  adjusted  receipts 
in  which  pass-through  revenues  are 
excluded.)  The  table  shows  firms  up  to 
a  specific  size  that,  along  with  smaller 
firms,  accounts  for  a  specific  percentage 
of  total  industry  receipts.  For  example, 
tour  operators  of  $2.7  million  or  less  in 
receipts  obtained  40  percent  of  total 
industry  receipts.  This  contrasts  with 
the  nonmanufacturing  anchor  group  in 
which  firms  of  $3.2  million  or  less  in 
receipts  obtained  40  percent  of  total 
industry  receipts  in  the  average 
industry. 
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Table  1.— Size  Distributions  of  Firms  in  the  Tour  Operators  Industry  and  the  Nonmanufacturing  Anchor 

Group 

[Data  in  millions  of  dollars] 


Category 


Size  of  fimi  at 
40  percent 


Size  of  firm  at 
50  percent 


Size  of  fir?n  at 
60  percent 


Size  of  firm  at 
70  percent 


Tour  Operators  

Nonmanufacturing  Anchor  Group 


$2.7 
$3.2 


$4.4 
$5.8 


$8.2 
$11.8 


$17.2 
$28.0 


These  data  indicate  that  $6.0  million 
(exclusive  of  pass-through  receipts)  is 
an  appropriate  size  standard  for  the 
industry  of  toiu  operators.  At  a  given 
coverage  level,  using  pass-through 
excluded  receipts  for  tour  operators,  the 
size  of  firm  for  the  Tour  Operators 
industry  is  moderately  lower  than  the 
comparison  group.  Generally,  the  toiu 


operator's  figures  are  about  75  percent 
to  85  percent  of  the  averages  for  the 
nonmanufacturer  anchor  group  of 
industries.  These  relatively  small 
differences  between  the  characteristics 
of  the  Tour  Operators  industry  and 
nonmanufacturer  anchor  group  are  not 
sufficient,  however,  to  warrant  a  size 
standard  lower  than  $6  million. 


Table  2  lists  three  other  evaluation 
factors  for  the  Tour  Operators  industry 
and  the  comparison  group.  These 
include  comparisons  of  average  firm 
size,  start-up  costs  (as  measured  by 
nonpayroll  receipts  per  establishment), 
and  the  four-firm  concentration  ratio. 


Table  2.— Industry  Characteristics  of  the  Tour  Operators  Industry  and  the  Nonmanufacturing  Anchor 
i  Group 


Category 


Average  firm  size 


Receipts 
(millions) 


Employees 


Non-payroll  re- 
ceipts per  es- 
tablishment 
(million) 


Four-firm  con- 
centration ratio 


Tour  Operators  

Nonmanufacturing  Anchor  Group 


$0.86 
$0.95 


12.0 
10.6 


$0.49 
$0.56 


7.2% 
14.4% 


For  tour  operators,  average  firm  size 
in  receipts  (exclusion  of  pass  through 
receipts)  is  only  slightly  lower  than  the 
nonmanufacturing  anchor  group  while 
its  average  firm  size  in  employees  is 
slightly  higher.  These  differences  with 
the  comparison  group  are  insignificant 
and  support  a  size  standard  at  the 
nonmanufacturer  anchor  level  of  $6.0 
million.  Its  nonpayroll  receipts  per 
establishment  indicator  is  only  slightly 
smaller  than  the  comparison  group 
while  its  four-firm  concentration  ratio  is 
low,  indicating  that  the  industry  is  not 
dominated  by  large  businesses,  similar 
to  the  general  pattern  of  the 
nonmanufactttring  anchor  group.  The 
latter  two  factors  support  the  other 
factors  in  indicating  that  the 
nonmanufacturer  anchor  size  standard 
is  appropriate  for  tour  operators. 
Overall,  all  of  the  industry  factors 
reviewed  support  an  anchor  size 
standard  of  $6  million. 

SBA  Program  Considerations:  SBA 
also  reviews  its  size  standards  fi'om  the 
relationship  with  its  programs.  Tour 
operators  have  received  SBA  financial 
assistance  in  two  programs.  Under 
SBA's  7(a)  loan  program,  tour  operators 
obtained  18  loans  for  S3  million  in  fiscal 
year  (FY)  1999,  25  loans  for  $4.3  million 
in  FY  2000,  and  17  loans  for  $1.3 
million  in  FY  2001.  All  but  three  of 
these  loans  were  to  Tom-  Operators  with 
fewer  than  20  employees,  a  size  that 


SBA  estimates  is  less  than  $1  million  in 
receipts  using  adjusted  receipts  as  a 
measure.  As  a  result  of  the  terrorist 
attacks  of  September  11,  95  tour 
operators  obtained  Economic  Injury 
Disaster  Assistance  loans  (EIDL) 
amounting  to  $8.6  million.  SBA 
declined,  however,  11  EIDL  applications 
ftt)m  tour  operators  due  to  their 
exceeding  the  ciurent  size  standard 
based  on  average  annual  receipts,  but 
without  the  exclusion  for  pass-through 
revenues  proposed  in  this  rule.  In  the 
case  of  Federal  procurements  to  tour 
operators,  there  were  no  Federal 
procurements  in  either  FY  1999  or  FY 
2000.  Given  the  low  incidence  of 
lending  activity  in  these  two  programs 
and  the  absence  of  Federal  procurement 
for  tour  services,  no  special 
consideration  beyond  the  industry 
analysis  is  needed  on  the  tour  operators 
size  standard. 

Overview:  Based  on  a  review  of  the 
evaluation  factors,  SBA  is  proposing  a 
$6  million  adjusted  receipts  size 
st^dard.  All  of  the  five  industry 
evaluation  factors  support  a  size 
standard  at  ^e  size  of  the 
nonmanufacturing  anchor  size  standard. 

Dominant  in  Field  of  Operation: 
Section  3(a)  of  the  Small  Business  Act 
defines  a  small  concern  as  one  that  is  (1) 
independently  owned  and  operated,  (2) 
not  dominant  in  its  field  of  operation 
and  (3)  within  detailed  definitions  or 


size  standards  established  by  the  SBA 
Administrator.  The  SBA  considers  as 
part  of  its  evaluation  of  a  size  standard 
whether  a  business  concern  at  or  below 
a  size  standard  would  be  considered 
dominant  in  its  field  of  operation.  This 
assessment  generally  considers  the 
market  share  of  firms  at  the  proposed  or 
final  size  standard,  or  otfier  factors  that 
may  show  whether  a  firm  can  exercise 
a  major  controlling  influence  on  a 
national  basis  in  which  significant 
numbers  of  business  concerns  are 
engaged. 

SBA  has  determined  that  no  firm  at  or 
below  this  size  standard  for  the  Tour 
Operators  industry  would  be  of  a 
sufficient  size  to  dominate  its  field  of 
operation.  The  largest  firm  at  the  size 
standard  level  generates  less  than  0.2 
percent  of  total  industry  receipts.  This 
level  of  market  share  effectively 
precludes  any  ability  for  a  firm  at  or 
below  the  size  standard  from  exerting  a 
controlling  effect  on  this  industry. 

Alternative  Size  Standards:  SBA 
considered  as  an  alternative  size 
standard  the  $3  million  size  standard 
presently  proposed  for  the  related 
Travel  Agencies  industry  (see  67  FR 
11881,  date  March  15,  2002).  That  size 
standard  uses  adjusted  receipts  to 
measure  the  size  of  a  travel  agency.  As 
discussed  above,  all  evaluation  factors 
pointed  to  a  size  standard  at  the 
nonmanufacturer  anchor  size  standard 
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of  $6  million.  SBA's  policy  is  to  adopt 
a  size  standard  below  $6  million  for  a 
nonmanufactiiring  industry  in  rare  cases 
and  only  when  all  or  most  of  the 
industry  characteristics  are  significantly 
smaller  than  the  average  characteristics 
of  the  comparison  group,  or  other 
industry  specific  considerations 
strongly  suggest  the  anchor  size 
standard  would  be  an  unreasonably 
high  size  standard  for  the  industry 
under  review.  In  comparison  to  a  travel 
agency,  tour  operators  generate  most  of 
their  receipts  from  packaging  tours, 
which  have  significantly  higher  receipts 
per  transaction  than  ticketing  travel 
accommodations  by  travel  agencies. 
Tour  packages  for  clients  quite  often  are 
made  for  40  to  60  individuals  and 
involve  a  combination  of  travel,  lodging, 
entertainment  and  other  tourist 
activities.  Thus,  SBA  considers  a  $3 
million  size  standard  too  low  for  the 
Tour  Operators  industry. 

The  SBA  welcomes  public  comments 
on  its  size  standard  for  the  Tour 
Operators  industry.  Gonmients  on 
alternatives,  including  the  option  of 
retaining  the  size  standard  at  $6  million 
measured  in  gross  receipts  as  discussed 
above,  should  present  the  reasons  that 
would  make  them  preferable  to  the  size 
standard. 

Compliance  With  Executive  Orders 
12866, 12988,  and  13132,  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35),  and  the  Regulatory 
Flexibility  Act  (S  U.S.C.  601-612) 

The  Office  of  Management  and  Budget 
(0MB)  has  determined  that  this 
proposed  rule  is  a  "significant" 
regulatory  action  for  purposes  of 
Executive  Order  12866.  Size  standards 
determine  which  businesses  are  eligible 
for  Federal  small  business  programs. 
This  is  not  a  major  rule  under  the 
Congressional  Review  Act,  5  U.S.C.  800. 
For  the  purpose  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  Ch.  35.  SBA 
has  determined  that  this  rule  would  not 
impose  new  reporting  or  record  keeping 
requirements,  other  than  those  required 
of  SBA.  For  purposes  of  Executive  Order 
13132,  SBA  has  determined  that  this 
rule  does  not  have  any  federalism 
implications  warranting  the  preparation 
of  a  Federalism  Assessment.  For 
purposes  of  Executive  Order  12988, 
SBA  has  determined  that  this  rule  is 
drafted,  to  the  extent  practicable,  in 
accordance  with  the  standards  set  forth 
in  that  order.  Our  Regulatory  Impact 
Analysis  follows. 


Regulatory  Impact  Analysis 

i.  Is  There  a  Need  for  the  Regulatory 
Action?^ 

SBA  is  chartered  to  aid  and  assist 
small  businesses  through  a  variety  of 
financial,  procurement,  business 
development,  and  advocacy  programs. 
To  effectively  assist  intended 
beneficisuies  of  these  programs.  SBA 
must  establish  distinct  definitions  of 
which  businesses  are  deemed  small 
businesses.  The  Small  Business  Act  (15 
U.S.C.  632(a))  delegates  to  the  SBA 
Administrator  the  responsibility  for 
establishing  small  business  definitions. 
It  also  requires  that  small  business 
definitions  vary  to  reflect  industry 
differences.  The  supplementary 
information  to  this  proposed  rule 
explains  the  approach  SBA  follows 
when  analyzing  a  size  standard  for  a 
particular  industry.  Based  on  that 
analysis.  SBA  believes  that  a  change  in 
the  way  receipts  are  measured  for 
businesses  in  the  Tour  Operators 
industry  is  needed  to  better  reflect  their 
size  and  activities. 

a.  What  Are  the  Potential  Benefits  and 
Costs  of  This  Regulatory  Action? 

The  most  significant  benefit  to 
businesses  obtaining  small  business 
status  as  a  result  of  this  rule  is  eligibility 
for  Federal  small  business  assistance 
programs.  Under  this  rule,  238 
additional  firms  generating  21  percent 
of  sales  in  the  industry  will  obtain  small 
business  status  and  become  eligible  for 
these  programs.  These  include  SBA's 
financial  assistance  programs,  economic 
injury  disaster  loans  and  Federal 
procurement  preference  programs  for 
small  businesses,  8(a)  firms,  small 
disadvantaged  businesses,  small 
businesses  located  in  Historically 
Underutilized  Business  Zones 
(HUBZone),  women-owned  small 
businesses,  and  veteran-ovraed  and 
service  disabled  veteran-owned  small 
businesses,  as  well  as  those  awarded 
through  full  and  open  competition  after 
application  of  the  HUBZone  or  small 
disadvantaged  business  price  evaluation 
preference  or  adjustment.  Through  the 
assistance  of  these  programs,  small 
businesses  may  benefit  by  becoming 
more  knowledgeable,  stable,  and 
competitive  businesses. 

Other  Federal  agencies  also  use  SBA 
size  standards  for  a  variety  of  regubtory 
and  program  purposes.  However, 
discussions  with  industry 
representatives  identified  no  other  uses 
of  SBA'  tour  operators  size  standard.  If 
such  a  case  exists  where  SBA's  size 
standard  is  not  appropriate,  an  agency 
may  establish  its  own  size  standards 


with  the  approval  of  the  SBA 
Administrator  (See  13  CFR  121.801). 

The  benefits  of  a  size  standard 
increase  to  a  more  appropriate  level 
would  accrue  to  three  groups:  (1) 
Businesses  that  benefit  by  gaining  small 
business  status  from  the  higher  size 
standards  that  also  use  small  business 
assistance  programs;  (2)  growing  small 
businesses  that  may  exceed  the  current 
size  standards  in  the  near  future  and 
who  will  retain  small  business  status 
from  the  higher  size  standard;  and  (3) 
Federal  agencies  that  award  contracts 
imder  procurement  programs  that 
require  small  business  status.  Although 
there  may  be  some  procurements  that 
are  awarded  tour  operators,  SBA's 
research  for  the  last  two  completed 
fiscal  years  was  unable  to  find  any 
Federal  contracting  activity  in  this 
industry. 

Newly  defined  small  businesses 
would  benefit  from  the  SBA's  7(a) 
Guaranteed  Loan  Program.  SBA 
estimates  that  three  loans  totaling 
approximately  $0.6  million  in  new 
Federal  loan  guarantees  would  be  made 
to  these  newly  defined  small  businesses. 
This  represents  21  percent  (the 
percentage  increase  in  coverage  of  sales 
in  the  industry  by  firms  under  the 
higher  "real"  size  standard)  of  the  S2.9 
million  yearly  average  in  loans  that 
were  guaranteed  by  the  SBA  in  this 
industry  under  these  two  financial 
programs  from  FY  1999  to  FY  2001. 
These  additional  loan  guarantees, 
because  of  their  limited  magnitude,  will 
have  virtually  no  impact  on  the  overall 
availability  of  loans  for  SBA's  loan 
programs,  which  have  averaged  about 
50,000  loans  totaling  more  than  $12 
billion  per  year  in  recent  years. 

The  newly  defined  small  businesses 
would  also  benefit  from  SBA's 
Economic  Injiuy  Disaster  Loan  (EIDL) 
Program.  Since  this  program  is 
contingent  upon  the  occurrence  and 
severity  of  a  disaster,  no  meaningful 
estimate  of  benefits  can  be  projected 
from  futiire  disasters.  However,  for  the 
terrorist  attacks  of  September  11,  SBA 
has  declined  1 1  applicants  based  on 
size.  Many  of  these  companies  would 
likely  qualify  if  pass-through  receipts 
were  excluded  from  a  firm's  measure  of 
size  in  this  industry.  In  addition,  out  of 
the  newly  eligible  tour  operators,  eight 
more  loans  would  likely  be  approved. 
Based  on  an  analysis  of  September  11 
EIDL  assistance,  this  rule  may  result  in 
$1.4  million  to  $2.7  million  in 
additional  loans. 

Federal  agencies  may  benefit  from  the 
higher  size  standards  if  the  newly 
defined  and  expanding  small  businesses' 
compete  for  more  set-aside 
procurements.  However,  the  last  two 
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fiscal  years  have  seen  no  Federal 
contracting  in  the  Tour  Operators 
industry  and  there  will  be  no 
procurement  gains  from  a  higher  size 
standard  in  this  industry  for  Federal 
agencies  if  this  pattern  continues. 

To  the  extent  that  up  to  238 
additional  firms  could  become  active  in 
Federal  small  business  programs,  this 
may  entail  some  additional 
administrative  costs  to  the  Federal 
government  associated  with  additional 
bidders  for  Federal  small  business 
procurement  programs,  additional  firms 
seeking  SBA  guaranteed  lending 
programs,  and  additional  firms  eligible 
for  enrollment  in  SBA's  PRO-Net  data 
base  program.  Among  businesses  in  this 
group  seeking  SBA  assistance,  there 
could  be  some  additional  costs 
associated  with  compliance  and 
verification  of  small  business  status  and 
protests  of  small  business  status.  These 
costs  are  likely  to  generate  minimal 
incremental  administrative  costs  since 
administrative  mechanisms  are 
currently  in  place  to  handle  these 
administrative  requirements. 

The  costs  to  the  Federal  Government 
may  be  higher  on  some  Federal 
contracts  as  a  result  of  this  rule. 
However,  any  analysis  of  costs  is 
dependent  on  contracting  in  this 
industry  and  the  last  two  fiscal  years 
have  had  no  federal  contracting  in  this 
industry.  SBA  is  assuming  that  this 
trend  will  continue  and  there  will  be  no 
contracting  activity  in  this  industry  in 
the  near  future. 

SBA  believes  that  there  will  be  no 
distributional  effects  among  large  and 
small  businesses,  nor  will  there  be  any 
equity  or  uncertainty  considerations  as 
a  result  of  this  rule.  With  a  small 
amount  of  lending  to  tour  operators 
discussed  above,  it  is  unlikely  that  they 
would  be  denied  SBA  financial 
assistance  due  to  a  larger  pool  of  eligible 
small  businesses.  Also,  there  is  little  or 
no  Federal  contracting  in  this  industry 
to  affect  current  businesses. 

The  revision  to  the  current  size 
standard  for  tour  operators  is  consistent 
with  SBA's  statutory  mandate  to  assist 
small  business.  This  regulatory  action 
promotes  the  Administration's 
objectives.  One  of  SBA's  goals  in 
support  of  the  Administration's 
objectives  is  to  help  individual  small 
businesses  succeed  through  fair  and 
equitable  access  to  capital  and  credit, 
Govermnent  contracts,  and  management 
and  technical  assistance.  Reviewing  and 
modifying  size  standards,  when 
appropriate,  ensures  that  intended 
beneficiaries  have  access  to  small 
business  programs  designed  to  assist 
them.  Size  standards  do  not  interfere 
with  State,  local,  and  tribal  governments 


in  the  exercise  of  their  govermnent 
functions.  In  a  few  cases,  State  and  local 
governments  have  voluntarily  adopted 
SBA's  size  standards  for  their  programs 
to  eliminate  the  need  to  establish  an 
administrative  mechanism  to  develop 
their  own  size  standards. 

Initial  Regulatory  Flexibility  Analysis 

Under  the  Regulatory  Flexibility  Act 
(RFA),  this  rule,  if  finalized,  may  have 
a  significant  impact  on  a  substantial 
number  of  small  entities  engaged  in  the 
Tour  Operators  industry.  As  described 
in  the  Regulatory  Impact  Analysis,  this 
rule  may  impact  small  entities  seeking 
SBA  (7a)  Guaranteed  Loans  or  Economic 
Impact  Disaster  Loans,  but  it  is  unlikely 
to  affect  SBA's  procurement  preference 
programs  because  of  the  absence  of 
Federal  contracting.  Newly  defined 
small  businesses  would  benefit  from  the 
SBA's  7(a)  Guaranteed  Loan  Program. 
SBA  estimates  that  three  additional 
loans  totaling  approximately  $0.7 
million  in  new  Federal  loan  guarantees 
could  be  made  to  these  newly  defined 
small  businesses.  This  represents  21 
percent  (the  percentage  increase  in 
coverage  of  sales  in  the  industry  by 
firms  under  the  higher  "real"  size 
standard)  of  the  $3.7  million  yearly 
average  in  loans  that  were  guaranteed  by 
the  SBA  in  this  industry  under  these 
two  financial  programs  in  FY  1999  and 
FY  2000.  These  additional  loan 
guarantees,  because  of  their  limited 
magnitude,  will  have  virtually  no 
impact  on  the  overall  availability  of 
loans  for  SBA's  loan  programs,  which 
have  averaged  about  50,000  loans 
totaling  more  than  $12  billion  per  year 
in  recent  years. 

The  size  standard  may  also  affect 
small  businesses  participating  in 
programs  of  other  agencies  that  use  SBA 
size  standards.  As  a  practical  matter, 
however,  SBA  cannot  estimate  the 
impact  of  a  size  standard  change  on 
each  and  every  Federal  program  that 
uses  its  size  standards.  However, 
discussions  with  a  major  tour  operators 
association  indicated  that  there  are  no 
Federal  laws  or  regulations  using  SBA's 
size  standcirds  for  defining  small  tom 
operators.  In  cases  where  an  SBA  size 
standard  is  not  appropriate,  the  Small 
Business  Act  and  SBA's  regulations 
allow  Federal  agencies  to  develop 
different  size  standards  with  the 
approval  of  the  SBA  Administrator  (13 
CFR  121.902).  For  purposes  of  a 
regulatory  flexibility  analysis,  agencies 
must  consult  with  SBA's  Office  of 
Advocacy  when  developing  different 
size  standards  for  their  programs.  (13 
CFR  121.902(b)(4)). 

Immediately  below,  SBA  sets  forth  an 
initial  regulatory  flexibility  analysis 


(IRFA)  of  this  rule  on  the  Tour 
Operators  industry  addressing  the 
following  questions:  (1)  What  is  the 
need  for  and  objective  of  the  rule,  (2) 
what  is  SBA's  description  and  estimate 
of  the  number  of  small  entities  to  which 
the  rule  will  apply,  (3)  what  is  the 
projected  reporting,  recordkeeping,  and 
other  compliance  requirements  of  the 
rule,  (4)  what  ate  the  relevant  Federal 
rules  which  may  duplicate,  overlap  or 
conflict  with  the  rule  and  (5)  what 
alternatives  will  allow  the  Agency  to 
accomplish  its  regulatory  obje(ptives 
while  minimizing  the  impact  on  small 
entities? 

(1)  What  Is  the  Need  for  and  Objective 
of  the  Rule? 

The  revision  to  the  size  standard  for 
tour  operators  to  exclude  third  party 
reimbursements  more  acciuately 
measiires  the  magnitude  of  operations  of 
a  tour  operator.  SBA  developed  five 
criteria  to  assess  whether  businesses  in 
an  industry  should  be  allowed  to 
exclude  funds  held  in  trust  for  third 
parties.  SBA  found  that  tour  operators 
act  as  agents  for  their  clients  by 
arranging  travel  and  related  activities 
provided  by  third  parties.  Well  over  a 
majority  of  a  tour  operator's  receipts 
collected  ft-om  clients  are  provided  to 
third  party  providers.  Therefore,  a  size 
standard  allowing  for  the  exclusion  of 
third  party  reimbursements  is  a  better 
measure  of  a  tour  operator's  size  than 
gross  receipts. 

(2)  What  Is  SBA's  Description  and 
Estimate  of  the  Number  of  Small 
Entities  to  Which  the  Rule  Will  Apply? 

Within  the  Tour  Operators  industry, 
2,722  businesses  out  of  3,222  (84.5     ~   ' 
percent)  are  currently  defined  as  small. 
Only  a  small  proportion  of  businesses  in 
this  industry  utilizes  SBA  programs, 
almost  exclusively  in  the  area  of 
financial  assistance.  For  FY  1999  and 
2000,  only  43  loans  totaling  $7.2  million 
were  made  under  SBA's  7(a)  Program. 
As  a  result  of  the  terrorist  attacks  of 
September  11,  SBA  made  95  Economic 
Injury  Disaster  Loans  totaling  $8.6  ^ 
million. 

SBA  estimates  238  additional  tour 
operators  would  be  considered  small  as 
a  result  of  this  rule  based  on  the  U.S. 
Census  Bureau's  special  tabulation  of 
the  1997  Economic  Census  for  SBA's 
Office  of  Size  Standards.  These 
businesses  would  be  eligible  to  seek 
available  SBA  assistance  provided  that 
they  meet  other  program  requirements. 
Firms  becoming  eligible  for  SBA 
assistance  as  a  result  of  this  rule 
ciunulatively  generate  $600  million  in 
this  industry  out  of  a  total  of  $2.8  billion 
in  annual  receipts.  The  small  business 
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coverage  in  this  industry  would  increase 
by  21  percent  of  total  industry  receipts 
and  by  7.2  percent  of  the  total  number 
of  tour  operators. 

(3)  What  Are  the  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements  of  the  Rule  and  an 
Estimate  of  the  Classes  of  Small  Entities 
Which  Will  Be  Subject  to  the 
Requirements? 

A  new  size  standard  does  not  impose 
any  additional  reporting,  recordkeeping 
or  compliance  requirements  on  small 
entities.  Increasing  size  standards 
expands  access  to  SBA  programs  that 
assist  small  businesses,  but  does  not 
impose  a  regulatory  burden  as  they 
neither  regulate  nor  control  business 
behavior. 

(4)  What  Are  the  Relevant  Federal  Rules 
Which  May  Duplicate,  Overlap  or 
Conflict  With  the  Rule? 

This  proposed  rule  overlaps  other 
Federal  rules  that  use  SBA's  size 
standards  to  define  a  small  business. 
Under  §  3(a)(2)(C)  of  the  Small  Business 
Act,  15  U.S.C.  632(a)(2)(c),  unless 
specifically  authorized  by  statute. 
Federal  agencies  must  use  SBA's  size 
standards  to  define  a  small  business.  In 
1995,  SBA  published  in  the  Federal 
Register  a  list  of  statutory  and 
regulatory  size  standards  that  identified 
the  application  of  SBA's  size  standards 
as  well  as  other  size  standards  used  by 
Federal  agencies  (60  FR  57988-57991, 
dated  November  24, 1995).  SBA  is  not 
aware  of  any  Federal  rule  that  would 
duplicate  or  conflict  with  establishing 
size  standards.  Furthermore,  in 
discussions  with  a  major  tour  operators 
association,  it  was  not  aware  of  any 
Federal  laws  or  regulations  using  SBA's 


size  standards  for  defining  small  tour 
operators. 

(5)  What  Alternatives  Will  Allow  the 
Agency  To  Accomplish  Its  Regulatory 
Objectives  While  Minimizing  the  Impact 
on  Small  Entities? 

SBA  considered  two  alternatives  to 
the  proposed  rule.  First,  as  discussed  in 
the  preamble,  SBA  considered  as  an 
alternative  the  $3  million  size  standard 
proposed  for  the  Travel  Agencies 
industry  that  SBA  also  measures  on  an 
adjusted  receipts  basis.  However,  an 
analysis  of  all  of  the  size  standards 
evaluation  factors  pointed  to  a  size 
standard  at  the  anchor  size  standard  of 
$6  million.  This  analysis  takes  into 
consideration  the  characteristics  of  all 
tour  operators  and  provides  SBA  with  a 
range  of  sizes  that  identify  the  smaller 
segment  of  businesses  in  the  industry. 
In  light  of  the  meager  amount  of 
financial  assistance  to  currently  defined 
small  tour  operators,  a  size  standard 
higher  than  $3  million  will  not  limit 
access  to  credit  through  SBA's  financial 
programs  for  those  tour  operators. 

Second,  SBA  considered  retaining 
gross  receipts  to  measure  the  size  of  a 
tour  operator  and  adjusting  the  size 
standard  to  a  higher  level.  While 
possible,  SBA  believed  this  action 
would  harm  small  businesses.  Under 
SBA's  size  regulations  (13  CFR  121.104), 
gross  receipts  are  taken  from  the  Federal 
tax  retiuns  reported  to  the  Internal 
Revenue  Service  (IRS).  Many  tour 
operators  report  gross  receipts  to  the 
IRS.  However,  some  report  only 
commissions  and  fees.  For  this  industry, 
two  tour  operators  with  the  same 
amount  of  gross  receipts  could  be 
treated  differently  for  small  business 
status  due  solely  to  how  they  report 


receipts  on  their  Federal  tax  returns.  To 
avoid  this  inequity,  allowing  exclusions 
for  third  party  reimbursements  will  treat 
all  tour  operators  in  the  same  manner 
regardless  of  how  they  file  their  Federal 
tax  returns. 

SBA  welcomes  comments  on  other 
alternatives  that  minimize  the  impact  of 
this  rule  on  small  businesses  and 
achieve  the  objectives  of  this  rule.  Those 
comments  should  describe  the 
alternative  and  explain  why  it  is    ' 
preferable  to  this  proposed  rule. 

List  of  Subjects  in  13  CFR  Part  121 

Administrative  practice  and 
procedure.  Government  proairement. 
Government  property.  Grant  programs — 
business.  Loan  programs — business. 
Small  businesses. 

For  the  reasons  set  forth  in  the 
preamble,  part  121  of  title  13  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  121— SMALL  BUSINESS  SIZE 
REGULATIONS 

1.  The  authority  citation  for  part  121 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  632(a),  634(b)(6). 
637(a),  644(c)  aiid  662(5)  and  Sec.  304.  Pub. 
L.  103-403, 108  Stat.  4175,  4188. 

2.  In  §  121.201,  in  the  table  under 
"Small  Business  Size  Standards  by 
NAICS  Industry,"  under  the  heading 
Subsector  561 — Administrative  and 
Support  Services,  revise  the  entry 
561520  to  read  as  follows: 

1121.201    What  slM  standards  hM  SBA 
ktontmad  by  Nortli  Amarican  Industry 
Classification  Systam  codas? 


SMALL  Business  Sizf  Standards  by  NAICS  Industry 

NAICS 
codes 

NAICS  industry  descriptions 

Size  standards  in 
numt>ef  of  em- 
ployees or  miHion 
o<  dollars 

• 

• 

*                              •                       .       • 

• 

• 

Subaaetor  561— Administrativa  and  Support  Sarvlcaa 

• 

• 

•                              •                              • 

* 

• 

561520 

Tour  ODdrators 

. 

io$6 

^ 

a 

• 

•                                                           •                                                           • 

• 

• 

3.  In  §  121.201,  in  the  table  under 
"Small  Business  Size  Standards  by 


NAICS  Industry,"  footnote  10  is  revised 
to  read  as  follows: 

10.  NAICS  codes  488510  (part), 
531210,  541810.  561510,  561520,  and 


561920 — as  measured  by  total  revenues, 
but  excluding  funds  received  in  trust  for 
an  unaffiliated  third  party,  such  as 
bookings  or  sales  subject  to 
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commissions.  The  commissions 
received  are  included  as  revenues. 

Hector  V.  Barreto, 

Administrator. 

[FR  Doc.  02-24919  Filed  10-1-02;  8:45  am] 

BIUJNO  CODE  802S-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 


14  CFR  Part  25 

[Docket  No.  FAA-20a2-13438;  Notice  No. 
02-15] 

RIN  2120-AH40 

Trim  Systems  and  Protective  Breathing 
Equipment 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

action:  Notice  of  proposed  rulemaking. 

summary:  The  Federal  Aviation 
Administration  proposes  to  amend  the 
airworthiness  standards  for  transport 
category  airplanes  concerning  trim 
systems.  For  trim  systems,  the  minimum 
design  standard  would  be  established. 
The  FAA  proposes  to  amend  the 
airworthiness  standards  for  transport 
category  airplanes  concerning  protective 
breathing  equipment  (PBE).  For  PBE,  the 
proposed  standard  would  define  design 
and  installation  requirements  for 
portable  and  stationary  protective 
breathing  equipment.  Adopting  these 
proposals  would  eliminate  regulatory 
differences  between  the  airworthiness 
standards  of  the  U.S.  and  the  Joint 
Aviation  Requirements  of  Europe, 
without  affecting  current  industry 
design  practices. 

DATES:  Send  your  comments  on  or 
before  December  2,  2002. 
ADDRESSES:  Address  your  comments  to 
Dockets  Management  System,  U.S. 
Department  of  Transportation  Dockets, 
Room  Plaza  401,  400  Seventh  Street 
SW.,  Washington,  DC  20590-0001.  You 
must  identify  the  docket  number  FAA- 
2002-13438  at  the  beginning  of  your 
comments,  and  you  should  submit  two 
copies  of  your  comments.  If  you  wish  to 
receive  confirmation  that  the  FAA  has 
received  your  comments,  please  include 
a  self-addressed,  stamped  postcard  on 
which  the  following  statement  is  made: 

"Comments  to  Docket  No. ."  We 

will  date-stamp  the  postcard  and  mail  it 
back  to  you. 

You  also  may  submit  comments 
electronically  to  the  following  Internet 
address:  http://dms.dot.gov. 

You  may  review  the  public  docket 
containing  comments  to  this  proposed 


regulation  at  the  Department  of 
Transportation  (DOT)  Dockets  Office, 
located  on  the  plaza  level  of  the  Nassif 
Building  at  the  above  address.  You  may 
review  the  public  docket  in  person  at 
this  address  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Also,  you  may  review  the 
public  dockets  on  the  Internet  at  http:/ 
/dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  Frey,  FAA.  Systems  and 
Equipment  Branch,  ANM-130S,  Aircraft 
Certification  Service,  1601  Lind  Avenue 
SW.,  Renton,  WA  98055-4056; 
telephone  425-227-2673;  facsimile 
425-227-1320,  e-mail 
kenneth.frey@faa.gov,  or 

Kathi  Ishimani,  FAA,  Propulsion/ 
Mechanical  Systems  Branch,  ANM-112, 
Transport  Airplane  Directorate,  Aircraft 
Certification  Service,  1601  Lind  Avenue 
SW.,  Renton.  WA  98055-4056; 
telephone  425-227-2674;  facsimile 
425-227-1320.  e-mail 
kathi.ishimaru@faa.gov. 

SUPPLEMENTARY  INFORMATION: 

How  Do  I  Submit  Comments  to  This 
NPRM? 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  action  by  submitting  such 
written  data,  views,  or  arguments,  as 
they  may  desire.  Comments  relating  to 
the  envirorunental.  energy,  federalism, 
or  economic  impact  that  might  result 
from  adopting  the  proposals  in  this 
document  are  also  invited.  Substantive 
comments  should  be  accompanied  by 
cost  estimates.  Comments  must  identify 
the  regulatory  docket  number  and  be 
submitted  in  duplicate  to  the  DOT  Rules 
Docket  address  specified  above. 

All  comments  received,  as  well  as  a 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerning  this  proposed  rulemaking, 
will  be  filed  in  the  docket.  The  docket 
is  available  for  public  inspection  before 
and  after  the  comment  closing  date. 

We  will  consider  all  comments 
received  on  or  before  the  closing  date 
before  taking  action  on  this  proposed 
rulemaking.  Comments  filed  late  will  be 
considered  as  far  as  possible  without 
incurring  expense  or  delay.  The 
proposals  in  this  docvunent  may  be 
changed  in  light  of  the  comments 
received. 

How  Can  I  Obtain  a  Copy  of  This 
NPRM? 

You  may  download  an  electronic 
copy  of  this  document  using  a  modem 
and  suitable  communications  software 
from  the  FAA  regulations  section  of  the 
Fedworld  electronic  bulletin  board 


service  (telephone:  703-321-3339);  the 
Govenmient  Printing  Office's  (GPO) 
electronic  bulletin  board  service 
(telephone:  202-512-1661);  or.  if 
applicable,  the  FAA's  Aviation 
Rulemaking  Advisory  Committee 
bulletin  board  service  (telephone:  80O- 
322-2722  or  202-267-5948). 

Internet  users  may  access  recently 
published  rulemaking  documents  at  the 
FAA's  web  page  at  http://faa.gov/avr/ 
arm/index.cfm  or  the  GPO's  web  page  at 
http://www.gpo.gov/su_docs/aces/ 
acesl40.html. 

You  may  obtain  a  copy  of  this 
document  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Office 
of  Rulemaking,  ARM-1,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or  by  calling 
202-267-9680.  Communications  must 
identify  the  docket  number  of  this 
NPRM. 

Any  person  interested  in  being  placed 
on  the  mailing  list  for  futiwe  rulemaking 
docimients  should  request  from  the 
above  office  a  copy  of  Advisory  Circidar 
11-2A,  "Notice  of  Proposed  Rulemaking 
Distribution  System,"  which  describes 
the  application  procedure. 

Background 

What  Are  the  Relevant  Airworthiness 
Standards  in  the  United  States? 

In  the  United  States,  the  airworthiness 
standards  for  type  certification  of 
transport  category  airplanes  are 
contained  in  Title  14,  Code  of  Federal 
Regulations  (CFR)  part  25. 
Manufacturers  of  transport  category 
airplanes^  must  show  that  each  airplane 
they  produce  of  a  different  type  design 
complies  with  the  appropriate  part  25 
standards.  These  standards  apply  to: 

•  Airplanes  manufactured  within  the 
U.S.  for  use  by  U.S.-registered  operators, 
and 

•  Airplanes  manufactured  in  other 
countries  and  imported  to  the  U.S. 
imder  a  bilateral  airworthiness 
agreement. 

What  Are  the  Relevant  Airworthiness 
Standards  in  Europe? 

In  Europe,  the  airworthiness 
standards  for  type  certification  of 
transport  category  airplanes  are 
contained  in  Joint  Aviation 
Requirements  UAR)-25,  which  are 
based  on  part  25.  These  were  developed 
by  the  Joint  Aviation  Authorities  GAA) 
of  Europe  to  provide  a  common  set  of 
airworthiness  standards  writhin  the 
Eiu-opean  aviation  community.  Twenty- 
three  European  coimtries  accept 
airplanes  type  certificated  to  the  JAR-25 
standards,  including  airplanes 
manufactured  in  the  U.S.  that  are  type 
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certificated  to  JAR-25  standards  for 
export  to  Europe. 

What  Is  "Harmonization  "  and  How  Did 
It  Start? 

Although  part  25  and  JAR-25  are  very 
similar,  they  are  not  identical  in  every 
respect.  When  airplanes  are  type 
certificated  to  both  sets  of  standards,  the 
differences  between  part  25  and  JAR-25 
can  result  in  substantial  additional  costs 
to  manufacturers  and  operators.  These 
additional  costs,  however,  frequently  do 
not  bring  about  an  increase  in  safety.  In 
many  cases,  part  25  and  JAR-25  may 
contain  different  requirements  to 
accomplish  the  same  safety  intent. 
Consequently,  manufacturers  are 
usually  burdened  with  meeting  the 
requirements  of  both  sets  of  standards, 
although  the  level  of  safety  is  not 
increased  correspondingly. 

Recognizing  that  a  common  set  of 
standards  would  not  only  benefit  the 
aviation  industry  economically,  but  also 
maintain  the  necessary  high  level  of 
safety,  the  FAA  and  the  JAA  began  an 
effort  in  1988  to  "harmonize"  their 
respective  aviation  standards.  The  goal 
of  the  harmonization  effort  is  to  ensure 
that: 

•  Where  possible,  standards  do  not 
require  domestic  and  foreign  parties  to 
raanufactiu^  or  operate  to  different 
standards  for  each  country  involved; 
and 

•  The  standards  adopted  are  mutually 
acceptable  to  the  FAA  and  the  foreign 
aviation  authorities. 

The  FAA  and  JAA  have  identified  a 
number  of  significant  regulatory 
differences  (SRD)  between  the  wording 
of  part  25  and  JAR-25.  Both  the  FAA 
and  the  JAA  consider  "harmonization" 
of  the  two  sets  of  standards  a  high 
priority. 

What  Is  ARAC  and  What  Role  Does  It 
Play  in  Harmonization? 

After  initiating  the  first  steps  towards 
harmonization,  the  FAA  and  JAA  soon 
realized  that  traditional  methods  of 
rulemaking  and  accommodating 
different  administrative  procedures  was 
neither  sidlicient  nor  adequate  to  make 
appreciable  progress  towards  fulfilling 
the  goal  of  harmonization.  The  FAA 
then  identified  the  Aviation  Rulemaking 
Advisory  Committee  (ARAC)  as  an  ideal 
vehicle  for  assisting  in  resolving 
harmonization  issues,  and,  in  1992,  the 
FAA  tasked  ARAC  to  undertake  the 
entire  harmonization  effort. 

The  FAA  had  formally  established 
ARAC  in  1991  (56  FR  2190,  January  22, 
1991),  to  provide  advice  and 
recommendations  concerning  the  full 
range  of  the  FAA's  safety-related 
rulemaking  activity.  The  FAA  sought 


this  advice  to  develop  better  rules  in 
less  overall  time  and  using  fewer  FAA 
resources  than  previously  needed.  The 
committee  provides  the  FAA  firsthand 
information  and  insight  from  interested 
parties  regarding  potential  new  rules  or 
revisions  of  existing  rules. 

There  are  64  member  organizations  on 
the  committee,  representing  a  wide 
range  of  interests  within  the  aviation 
community.  Meetings  of  the  committee 
are  open  to  the  public,  except  as 
authorized  by  section  10(d)  of  the 
Federal  Advisory  Committee  Act. 

The  ARAC  establishes  working  groups 
to  develop  recommendations  for 
resolving  specific  airworthiness  issues. 
Tasks  assigned  to  working  groups  are 
published  in  the  Federal  Register. 
Although  working  group  meetings  are 
not  generally  open  to  the  public,  the 
FAA  solicits  participation  in  working 
groups  from  interested  members  of  the 
public  who  possess  knowledge  or 
experience  in  the  task  areas.  Working 
groups  report  directly  to  the  ARAC,  and 
the  ARAC  must  accept  a  working  group 
proposal  before  ARAG  presents  the 
proposal  to  the  FAA  as  an  advisory 
committee  recommendation. 

The  activities  of  the  ARAC  will  not, 
however,  circumvent  the  public 
rulemaking  procedures;  nor  is  the  FAA 
limited  to  the  rule  language 
"recommended"  by  ARAC.  If  the  FAA 
accepts  an  ARAC  recommendation,  the 
agency  proceeds  with  the  normal  public 
rulemaking  procedures.  Any  ARAC 
participation  in  a  rulemaking  package  is 
fully  disclosed  in  the  public  docket. 

Under  this  program,  the  FAA 
provides  ARAC  with  an  opportunity  to 
review,  discuss,  and  conmient  on  the 
FAA's  draft  NPRM.  hi  the  case  of  this 
rulemaking,  ARAC  recommended  a 
number  of  editorial  changes  to  the 
NPRM  for  §§  25.677(b)  and  25.1439  with 
which  we  agree,  and  one  change  to 
NPRM  §  25.1439  with  which  we 
disagree.  The  ARAC  recommended 
change  and  the  FAA  reason  for 
disagreeing  are  described  below  in  the 
Discussion  of  the  Proposal. 

Discussion  of  the  Proposal 

What  Is  the  Underlying  Safety  Issue 
Addressed  by  the  Current  Standards? 

•  For  §  25.677(b) 

This  requirement  for  §  25.677(b) 
establishes  the  minimum  design 
standard  for  trim  indication  systems. 
The  intent  of  this  standard  is  to  provide 
the  flightcrew  with  accurate  direction 
and  position  indication  in  relation  to 
the  airplane  motion  when  the  trim 
system  is  in  operation.  . 

•  For  §25.1439 

For  §  25.1439,  smoke,  excessive 
carbon  dioxide,  or  toxic  gases  on  the 


flight  deck  can  inhibit  or  prevent  the 
flightcrew  from  performing  their  duties, 
which  can  lead  to  unsafe  conditions. 
Also,  the  unavailability  of  sufficient  fire 
fighting  equipment  on  the  flight  deck  or 
in  accessible  compartments  can  lead  to 
imsafe  conditions.  Part  25  and  the  JAR 
define  design  and  installation 
requirements  for  portable  and  stationary 
protective  breathing  equipment  to 
ensure  safe  operation  if  a  fire  or  adverse 
environment  develops. 

What  Are  the  Current  14  CFR  and  JAR 
Standards? 

•  The  current  text  of  14  CFR 
25.677(b)  is: 

(b)  There  must  be  means  adjacent  to 
the  trim  control  to  indicate  the  direction 
of  the  control  movement  relative  to  the 
airplane  motion.  In  addition,  there  must 
be  clearly  visible  means  to  indicate  the 
position  of  the  trim  device  with  respect 
to  the  range  of  adjustment. 

•  The  current  text  of  fAR-25. 677(b) 
(Changie  15)  is: 

(b)  'niere  must  be  means  adjacent  to 
the  trim  control  to  indicate  the  direction 
of  the  control  movement  relative  to  the 
aeroplane  motion.  In  addition,  th^re 
must  be  clearly  visible  means  to 
indicate  the  position  of  the  trim  device 
with  respect  to  the  range  of  adjustment. 
The  indicator  must  be  clearly  marked 
with  the  range  within  which  it  has  been 
demonstrated  that  take-off  is  safe  for  all 
centre  of  gravity  position  approved  for 
take-off. 

•  The  current  text  of  14  CFR  25.1439 
is:  Section  25.1439  Protective  Breathing 
Equipment. 

(a)  If  there  is  a  class  A,  B,  or  E  cargo 
compartment,  protective  breathing 
equipment  must  be  installed  for  the  use 
of  appropriate  crewmembers.  In 
addition,  protective  breathing 
equipment  must  be  installed  in  each 
isolated  separate  compartment  in  the 
airplane,  including  upper  and  lower 
lobe  galleys,  in  which  crewmember 
occupancy  is  permitted  during  flight  for 
the  maximum  number  of  crewmembers 
expected  to  be  in  the  area  during  any 
operation. 

(b)  For  protective  breathing 
equipment  required  by  paragraph  (a)  of 
this  section  or  by  any  operating  rule  of 
this  chapter,  the  following  apply: 

(1)  The  equipment  must  be  designed 
to  protect  the  flight  crew  from  smoke, 
carbon  dioxide,  and  other  harmful  gases 
while  on  flight  deck  duty  and  while 
combating  fires  in  cargo  compartments 

(2)  The  equipment  must  include — 

(i)  Masks  covering  the  eyes,  nose,  and 
mouth;  or 

(ii)  Masks  covering  the  nose  and 
mouth,  plus  accessory  equipment  to 
cover  the  eyes. 
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(3)  The  equipment,  while  in  use,  must 
allow  the  flight  crew  to  use  the  radio 
equipment  and  to  communicate  with 
each  other,  while  at  their  assigned  duty 
stations. 

(4)  The  part  of  the  equipment 
protecting  the  eyes  may  not  cause  any 
appreciable  adverse  effect  on  vision  and 
must  allow  corrective  glasses  to  be 
worn. 

(.5)  The  equipment  must  supply 
protective  oxygen  of  15  minutes 
duration  per  crewmember  at  a  pressure 
altitude  of  8,000  feet  with  a  respiratory 
minute  volume  of  30  hters  per  minute 
BTPD.  If  a  demand  oxygen  system  is 
used,  a  supply  of  300  liters  of  free 
oxygen  at  70°F.  and  760mm  Hg. 
pressure  is  considered  to  be  of  15- 
minute  duration  at  the  prescribed 
altitude  and  minute  volume.  If  a 
continuous  flow  protective  breathing 
system  is  used  (including  a  mask  with 
a  standard  rebreather  bag)  a  flow  rate  of 
60  liters  per  minute  at  8.000  feet  (45 
liters  per  minute  at  sea  level)  and  a 
supply  of  600  liters  of  free  oxygen  at  70° 
F.  and  760  mm.  Hg.  pressure  is 
considered  to  be  of  15-minute  duration 
at  the  prescribed  altitude  and  minute 
volume.  BTPD  refers'  to  body 
temperature  conditions  (that  is,  37°  C, 
at  ambient  pressure,  dry). 

(6)  The  equipment  must  meet  the 
requirements  of  paragraphs  (b)  and  (c)  of 
§25.1441. 

•  The  current  text  of  JAR  25.1439 
(Change  15)  is:  JAR  25.1439  Protective 
Breathing  Equipment. 

(a)  Protective  breathing  equipment 
must  be  installed  for  use  of  appropriate 
crew  members.  Such  equipment  must  be 
located  so  as  to  be  available  for  use  in 
compartments  accessible  in  flight. 

(b)  For  protective  breathing 
equipment  required  by  JAR  25.1439  (a) 
or  by  the  National  Operating 
Regulations,  the  following  apply: 

(1)  The  equipment  must  be  designed 
to  protect  the  appropriate  crew  member 
from  smoke,  carbon  dioxide,  and  other 
harmful  gases  while  on  flight  deck  duty 
or  while  combating  fires. 

(2)  The  eqwpment  must  include — 
(i)  Masks  covering  the  eyes,  nose  and 

mouth,  or 

(ii)  Masks  covering  the  nose  and 
mouth,  plus  accessory  equipment  to 
cover  the  eyes. 

(3)  Equipment,  including  portable 
equipment,  while  in  use  must  allow 
conununication  with  other  crew 
members.  Equipment  available  at  flight 
crew  assigned  duty  stations  must  enable 
the  flight  crew  to  use  radio  equipment. 

(4)  inie  part  of  the  equipment 
protecting  the  eyes  may  not  cause  any 
appreciable  adverse  effect  on  vision  and 


must  allow  corrective  glasses  to  be 

worn. 

(5)  Each  dispensing  equipment  must 
supply  protective  oxygen  of  15  minutes 
duration  at  a  pressure  altitude  of  8000 
feet  with  a  respiratory  minute  voliune  of 
30  liters  per  minute  BTPD.  The 
equipment  and  system  must  be  designed 
to  prevent  any  leakage  to  the  inside  of 
the  mask  and  any  significant  increase  in 
the  oxygen  content  of  the  local  ambient 
atmosphere.  (See  ACJ  25.1439  (b)(5).) 

(6)  The  equipment  must  meet  the 
requirements  of  JAR  25.1441. 

What  Are  the  Differences  in  the  - 
Standards  and  What  Do  Those 
Differences  Result  In? 

•  For  §  25.677(b) 

The  JAR  imposes  one  additional 
requirement  not  found  in  part  25.  The 
JAR  adds  a  requirement  to  clearly  mark 
a  range  on  the  trim  indication  system 
where  take-off  is  safe  for  all  center  of 
gravity  positions. 

•  For  §25.1439 
Paragraph  (a):  Section  25.1439 

requires  Protective^ Breathing  Equipment 
(PBE)  if  there  is  a  class  A,  B,  or  E  cargo 
compartment.  It  also  requires  PBE  in 
each  isolated  separate  compartment 
where  crewmember  occupancy  is 
permitted  during  flight  for  the 
maximum  number  of  crewmembers 
expected  to  occupy  that  area  during  any 
operation.  JAR  25.1439  requires  PBE  to 
be  available  for  use  in  any  compartment 
that  is  accessible  in  flight,  regardless  of 
compartment  classification,  or  isolation. 

Paragraph  (b):  Section  25.1439  and 
the  JAR  are  essentially  the  same,  with 
both  regulations  referring  to  paragraph 
(a)  and  the  operating  regulations. 

Paragraph  (b)(l]:  Section  25.1439 
specifies  that  the  equipment  must  be 
designed  to  protect  the  flightcrew  while 
on  duty  and  while  combating  fires  in 
cargo  compartments.  The  JAR  specifies 
protection  for  the  appropriate 
crewmember  (not  just  flightcrew)  and 
does  not  limit  the  fire  combating  to 
cargo  compartments. 

Paragraph  (b)(2):  There  are  no 
differences  between  the  regulations. 

Paragraph  (b)(3):  Section  25.1439  and 
the  JAR  list  essentially  the  same 
requirements  for  communication  to 
other  crewmembers  and  allowing  use  of 
radio  equipment.  The  only  difference  is 
that  the  JAR  clarifies  that  the  standard 
applies  to  both  stationary  and  portable 
equipment. 

Paragraph  (b)(4):  There  are  no 
differences  between  the  regulations. 

Paragraph  (b)(5):  Both  part  25  and  the 
JAR  state  that  the  equipment  must 
supply  protective  oxygen  of  15-minute 
duration  per  crewmember  at  a  pressure 
of  8,000  feet  with  a  respiratory  minute 


volume  of  30  liters  per  minute  BTPD    ~ 
(body  temperature).  Part  25  includes 
interpretive  material  for  a  15-minute 
duration  using  demand  or  continuous 
flow  systems,  and  defines  BTPD.  The 
JAR  refers  to  ACJ  25.1439(b)(5)  for  the 
interpretive  material,  which  describes 
the  15-minute  duration  using  a  demand 
system. 

•  The  current  text  of  ACJ 
25.1439(b)(5)  is:  ACJ  25.1439(b)(5) 
Protective  Breathing  Equipment 
(Interpretative  Material  And  Acceptable 
Means  Of  Compliance)  See  JAR 
25.1439(b)(5) 

1.  If  a  demand  system  is  used,  a 
supply  of  300  litres  of  free  oxygen  at  70° 
and  760  mm  Hg  pressure  is  considered 
to  be  of  15  minutes  duration  at  the 
prescribed  altitude  and  minute  volume. 
(Interpretative  Material.) 

2.  Any  other  system  such  as  a 
continuous  flow  system  is  acceptable 
provided  that  it  does  not  result  in  any 
significant  increase  in  the  oxygen 
content  of  the  local  ambient  atmosphere 
above  that  which  would  resxdt  from  the 
use  of  a  demand  oxygen  system. 
(Interpretative  Material.) 

3.  A  system  with  safety  over-pressiu« 
would  be  an  acceptable  means  of 
preventing  leakage.  (Acceptable  Means 
of  Compliance.) 

4.  A  continuous  flow  system  of  the 
closed  circuit  rebreather  type  is  an 
acceptable  system  (Acceptable  Means  of 
Compliance.). 

The  JAR  includes  additional  design 
requirements  to  prevent  internal  leakage 
and  to  prevent  increased  oxygen  content 
of  the  local  atmosphere  due  to  external 
leakage. 

Paragraph  (b)(6):  The  JAR  specifies 
that  the  equipment  must  meet  all 
paragraphs  of  §  25.1441  (not  just  (b)  and 
(c)  as  in  part  25). 

Note:  §25.1441  and  JAR  25.1441  are  not 
identical,  but  are  essentially  the  same. 

What.  If  Any,  Are  the  Differences  in  the 
Means  of  Compliance? 

•  For  §  25.677(b) 

The  JAR  means  of  compliance 
requires  the  applicant  to  mark  safe  take- 
off limits  on  the  trim  indication  system. 
CurrenUy,  part  25  does  not  have  this 
requirement. 

•  For  §25.1439 

There  is  no  difference  in  the  means  of 
compliance  for  the  stationary  type  of 
PBE.  All  aircraft  are  equipped  with  a 
demand  oxygen  system  for  the 
flightcrew,  consisting  of  a  high  pressure 
gaseous  oxygen  supply  (minimum  of 
300  liters  of  free  oxygen  per  person), 
pressure/flow  regulation,  distribution 
tubing,  and  maskis  (or  mask  and  goggle 
combination  if  separate)  that  meet  TSO- 
C99  and  JTSO-C99. 
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The  means  of  compliance  for  the 
quantity  and  location  of  portable  type 
PBE  is  slightly  different.  The  JAA 
certified  aircraft  have  at  least  one  PBE 
installed  in/near  the  flight  deck  and  in/ 
near  each  compartment  accessible  in 
flight.  Some,  but  not  all,  FAA  certified 
aircraft  have  portable  PBE  installed  on 
the  flight  deck.  The  FAA  certified 
aircraft  have  PBE  installed  in/near  each 
class  A,  B,  and  E  cargo  compartments 
(as  defined  by  §  25.857).  Also,  PBE  is 
installed  in/near  each  isolated  separate 
compartment  for  the  maximiun  number 
of  crewmembers  expected  to  be  in  the 
area.  These  compartments  include,  but 
are  not  limited  to.  upper  and  lower  lobe 
galleys.  The  JAA  certified  aircraft  may 
not  be  equipped  with  as  many  PBE  as 
there  may  be  crewmembers  in  isolated 
compartments.  , 

Of  course  those  compartments  or 
areas  with  special  conditions  against 
them  are  not  discussed  in  this  proposal. 
The  requirements  and  means  of 
compliance  are  docmnented  separately. 

What  Is  the  Proposed  Action? 

•  For  §  25.677(b) 

The  proposed  action  would  adopt  the 
more  stringent  JAR  requirement,  which 
adds  the  requirement  to  mark  the  safe 
take-off  limits  on  the  trim  indication 
system. 

•  For  §25.1439 

The  proposed  action  is  to  merge  the 
requirements  of  both  part  25  and  JAR 
standards,  and  to  develop  a  baseline  set 
of  standards  and  an  acceptable  means  of 
compliance  that  would  satisfy  all 
authorities.  The  merged  standard  would 
combine  the  requirements  of  §  25.1439 
and  JAR  25.1439  into  one  harmonized 
standard  and  eliminate  the  need  for  ACJ 
25.1439(b)(5).  The  harmonization  would 
be  accomplished  by  enveloping  (taking 
the  most  stringent  requirement  of)  the 
two  standards  and  adding  some  of  the 
interpretive  material  from  the  ACJ.  The 
result  would  be  a  common  standard  that 
is  easy  to  understand. 

The  ARAC  working  group  comments 
that  a  small  part  25  airplane  with  a 
Class  A  baggage  compartment  is  not 
required  to  have  a  PBE  installed.. The 
FAA  does  not  agree,  ff  a  small  part  25 
airplane  is  equipped  with  a  Class  A 
baggage  compartment,  then  part  25 
requires  installation  of  a  PBE,  even  if 
part  91  does  not  require  the  PBE. 

How  Does  This  Proposed  Standard 
Address  the  Underlying  Safety  Issue? 

•  For  §  25.677(b) 

The  proposed  change  to  §  25.677(b) 
would  be  an  additional  requirement  to 
mark  the  safe  take-off  limits  on  the  trim 
system.  The  adoption  of  this  change 


would  be  a  new  minimum  design 
standard  for  trim  systems. 

•  For  §25.1439 

The  proposed  regulation  clearly 
defines  design  and  compliance  criteria 
for  stationary  and  portable  protective 
breathing  equipment  in  one  harmonized 
standard.  It  incorporates  the  more 
stringent  portions  of  the  existing  part  25 
and  JAR  requirements. 

What  Is  the  Effect  of  the  Proposed 
Standard  Relative  to  the  Current 
Regulations? 

•  For  §  25.677(b) 

The  proposed  standard  woidd 
increase  the  level  of  safety  by  adding  a 
new  requirement  to  §  25.677  to  mark 
safe  take-off  limits  on  the  trim 
indication  system. 

•  For  §25.1439 

This  standard  has  been  changed  to 
include  the  more  stringent  requirements 
of  §  25.1439  and  JAR  25.1439.  Paragraph 
(a)  of  the  existing  JAR  requires 
protective  breathing  equipment  to  be 
installed  for  fire  fighting  use  in  all 
compartments  accessible  in  flight,  not 
just  specific  cargo  compartments. 
Paragraph  (a)  of  the  existing  §25.1439 
requires  portable  protective  breathing 
equipment  for  each  crewmember  in 
isolated  compartments;  the  JAR  requires 
the  equipment  for  use  of  the  appropriate 
crewmembers.  Paragraphs  (b)(5)  and 
(b)(6)  of  the  existing  JAR  25.1439  are 
more  stringent  than  the  existing 
§  25.1439.  The  JAR  paragraphs  include 
additional  leakage  and  design 
requirements  above  the  existing 
§25.1439. 

The  proposed  standard  may  increase 
the  safety  of  aircraft  only  certified  to 
part  25  or  the  JAR's.  For  some 
configurations,  the  revised  part  25 
regulation  would  require  additional 
portablg  PBE  to  be  installed  by  the 
airframe  Original  Eqtiipment 
Manufacturers  (OEMs).  Most  operating 
standards,  such  as  §  121.337  and  JAR- 
OPS  1.780,  require  additional  portable 
PBE  above  what  is  required  for  type- 
design  certification.  Some  operating 
standards,  such  as  14  CFR  part  91 ,  may 
not  require  as  many  portable  PBE  as 
§  25.1439  and  JAR  25.1439.  An  increase 
in  safety  would  come  from  the  situation 
where  the  airplane's  applicable 
operational  requirements  are  the  same 
as,  or  less  than,  the  ciurent  §  25.1439. 
An  increase  in  safety  would  also  exist 
if  an  airplane  is  only  certificated  to 
JAR-25  and  does  not  have  PBE  equal  to 
the  number  of  crewmembers  expected  to 
be  in  the  isolated  compartments. 


What  Is  the  Effect  of  the  Proposed 
Standard  Relative  to  Current  Industry 
Practice? 

•  For  §  25.677(b) 

The  proposed  standard  would 
maintain  the  same  level  of  safety  as 
current  industry  practice.  Most 
airplanes  certified  under  current 
requirements  already  mark  safe  take-off 
limits  on  trim  indication  systems  to 
show  compliance  to  JAR  25.677. 

•  For§2S.143a 

The  current  industry  practice  is  to 
install  PBE  in  accordance  with  the  more 
stringent  requirements  of  §  25.1439  or 
JAR  25.1439,  depending  on  which 
certification  standards  are  being  used, 
and  the  applicable  operational 
standards.  Airlines  and  OEMs  typically 
configxire  the  aircraft  at  the  time  of 
design  with  more  PBE  than  is  required 
by  either  §  25.1439  or  JAR  25.1439,  to 
fecilitate  approval  for  operation  under 
applicable  operating  rules.  The 
proposed  revision  to  the  standard  would 
maintain  the  same  level  of  safety  if  the 
airplane's  operational  requirements 
require  more  portable  PBE  than  part  25 
and  JAR-2S.  If  the  airplane's  opwational 
requirements  are  less  stringent  than 
§  25.1439,  then  the  proposed  standard 
would  increase  the  level  of  safety  for 
aircraft  only  certified  to  part  25.  The 
proposed  standard  would  increase  the 
level  of  safety  for  aircraft  that  are  only 
certified  to  JAR-25  if  the  airplane  is  not 
equipped  with  enough  PBE  for  the 
maximiun  number  of  crewmembers 
expected  to  be  in  isolated 
compartments. 

What  Other  Options  Have  Been  , 
Considered  and  Why  Were  They  Not 
Selected? 

•  For  §  25.677(b) 

No  other  option  was  considered 
because  this  would  be  a  simple  change 
to  the  current  standard.  The  change  will 
harmonize  §  25.677  to  JAR  25.677. 

•  For  §25.1439 

Enveloping  (taking  the  most  stringent 
requirement  of  each)  §  25.1439,  JAR 
25.1439,  §  121.337,  and  JAR-OPS  1.780 
into  one  harmonized  §  25.1439  and  JAR 
25.1439  was  considered.  This  option 
was  not  selected  since  it  would  include 
some  operational  requirements  and 
would  likely  drive  changes  to  §121.337 
and  JAR-OPS  1.780.  Changes  to  these 
requirements  would  take  considerable 
effort  and  woidd  be  beyond  the  scope  of 
the  ARAC  tasking  statement. 

Who  Would  Be  Affected  by  the  Proposed 
Change? 

•  For  §  25.677(b) 

This  change  would  affect  new  type 
certificate  applicants. 
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•  For  §25.1439 

Airlines  typically  purchase  portable 
PBE  and  flightcrew  masks  and  provide 
them  to  the  airframe  OEMs  for 
installation.  The  proposed  change  to  the 
standard  would  require  additional 
portable  PBE  to  be  installed  on  some 
aircraft.  Additional  units  would 
increase  the  airlines'  procurement  costs 
and  the  airplane  manufacturer's 
installation  cost. 

Is  Existing  FAA  Advisory  Material 
Adequate? 

•  For  21  25.677(b) 

There  is  no  advisory  material  for  this 
rule  and  no  advisory  material  is 
proposed. 

•  For  §25.1439 

No  advisory  material  would  be 
needed.  The  text  of  the  proposed 
standard  incorporates  the  interpretive 
material  (paragraphs  1  and  2)  and  the 
acceptable  means  of  compliance 
(paragraph  4)  of  ACJ  25.1439(b)(5).  The 
remainder  of  ACJ  25.1439(b)(5)  would 
be  eliminated. 

What  Regulatory  Analyses  and 
Assessments  Has  the  FAA  Conducted? 

Regulatory  Evaluation  Summary 

Proposed  changes  to  Federal 
regulations  must  undergo  several 
economic  analyses.  First,  Executive 
Order  12866  directs  that  each  Federal 
agency  shall  propose  or  adopt  a 
regulation  only  upon  a  reasoned 
determination  that  the  benefits  of  the 
intended  regulation  justify  its  costs. 
Second,  the  Regulatory  Flexibility  Act 
of  1980  requires  agencies  to  analyze  the 
economic  effect  of  regulatory  changes 
on  small  entities.  Third,  the  Trade 
Agreements  Act  prohibits  agencies  from 
setting  standards  that  create 
unnecessary  obstacles  to  the  foreign 
commerce  of  the  United  States.  In 
developing  U.S.  standards,  this  Trade 
Agreements  Act  also  requires  the 
consideration  of  international  standards 
and,  where  appropriate,  that  they  bexhe 
basis  of  U.S.  standards.  And  fourth,  the 
Unfunded  Mandates  Reform  Act  of  1995 
requires  agencies  to  prepare  a  written 
assessment  of  the  costs,  benefits,  and 
other  effects  of  proposed  or  final  rules 
that  include  a  Federal  mandate  likely  to 
result  in  the  expenditure  by  State,  local, 
or  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector  of  $100  million 
or  more  annually  (adjusted  for 
inflation). 

In  conducting  these  analyses,  the  FAA 
has  determined  that  this  proposal  has 
benefits,  but  minimal  costs,  and  that  it 
is  not  "a  significant  regulatory  action" 
as  defined  in  the  Executive  Order  12866 
nor  "significant"  as  defined  in  DOT's 


Regulatory  Policies  and  Procedures. 
Further,  this  proposed  rule  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities, 
would  reduce  barriers  to  international 
trade,  and  would  not  impose  an 
Unfunded  Mandate  on  state,  local,  or 
tribal  governments,  or  on  the  private 
sector. 

Because  there  are  minimal  costs 
associated  with  this  proposed  rule,  it 
does  not  warrant  the  preparation  of  a 
full  economic  evaluation  for  placement 
in  the  docket.  The  DOT  Order  2100.5 
prescribes  policies  and  procedures  for 
simplication,  analysis,  and  review  of 
regulations.  If  it  is  determined  that  the 
expected  impact  is  so  minimal  that  the 
proposed  rule  does  not  warrant  a  full 
evaluation,  a  statement  to  that  effect  and 
the  basis  for  it  is  included  in  the 
proposed  regulation.  Accordingly, 
because  the  OEMs  are  already  meeting 
the  higher  standard,  the  FAA  has 
determined  that  the  expected  impact  of 
this  proposed  rule  is  so  minimal  that  the 
proposed  rule  does  not  warrant  a  full 
evaluation  below. 

A  review  of  current  manufacturers  of 
transport  category  aircraft  certificated 
imder  part  25  has  revealed  that  all  such 
future  aircraft  are  expected  to  be 
certificated  under  both  14  CFR  part  25 
and  JAR-25.  Since  future  certificated 
transport  category  aircraft  are  expected 
to  meet  the  existing  JAR  requirement 
and  these  proposed  rules  simply  adopts 
the  same  JAR  requirement, 
memufacturers  would  incur  minimal 
costs  resulting  from  this  proposal. 

•  For  §  25.677(b) 

This  proposal  would  harmonize  part 
25  to  the  JAR  by  adding  an  additional 
requirement  to  §  25.677(b).  The  new 
§  25.677(b)  would  require  a  clearly 
visible  means  to  indicate  the  position  of 
the  trim  device  with  respect  to  the  range 
of  adjustment.  The  ARAC  working 
group  states  the  proposed  change  will 
not  increase  manufacturing  or  operating 
costs  and  current  industry  practice 
already  mark  safe  take-off  limits  on  trim 
indication  systems  to  show  compliance 
to  JAR  25.677(b)  on  most  airplanes 
certified  under  §  25.677(b). 

•  For  §25.1439 

This  proposal  would  combine  the 
requirements  of  §  25.1439  and  JAR 
25.1439,  and  the  advisory  material  for 
paragraph  25.1439(b)(5)  of  the  JAR  into 
one  rule.  This  rule  would  apply  to  the 
design  and  installation  of  stationary  and 
portable  protective  breathing 
equipment.  The  FAA  has  concluded 
that,  for  the  reasons  previously 
discussed  in  the  preamble,  the  adoption 
of  this  harmonized  standard  into  the 
JAR  and  14  CFR  part  25  is  the  most 


efficient  way  to  harmonize  these 
sections. 

The  FAA  estimates  that  there  are 
minimal  costs  associated  with  this 
proposal.  A  review  of  current 
manufacturers  of  transport  category 
aircraft  certificated  under  part  25  has 
revealed  that  all  such  future  aircraft  are 
expected  to  be  certificated  under  part  25 
of  both  14  CFR  and  the  JAR.  Since 
futvue  certificated  transport  category 
aircraft  are  expected  to  meet  the  existing 
requirements  of  14  CFR  §  25.1439  and 
section  25.1439  of  the  JAR,  and  this  rule 
simply  adopts  the  more  stringent 
requirements  of  each  section, 
manufacturers  would  incur  minimal 
costs  resulting  from  this  proposal.  In 
fact,  manufacturers  are  expected  to 
receive  cost-savings  by  a  reduction  in 
the  FAA/JAA  certification  requirements 
for  new  aircraft.  Most  operating  rules, 
such  as  §  121.337  require  additional 
portable  PBE  above  what  is  required  for 
type-design  certification.  In  addition, 
most  airlines  and  OEMs  typically 
configure  the  airplane,  at  the  time  of 
design,  with  more  PBE  than  is  required 
by  §  25.1439.  The  current  industry 
practice  is  to  install  PBE  in  accordance 
with  the  more  stringent  requirements  of 
l)oth  JAR-25  and  part  25  and  the 
applicable  operational  rules. 

•  For  §§  25.677(b)  and  25.1439 

Manufacturers  are  expected  to  receive 
certification  cost-savings  with  a  single 
FAA/JAA  certification  requirement  for 
new  aircraft.  The  FAA,  however,  has  not 
-attempted  to  quantify  the  cost  savings 
for  this  specific  proposal,  beyond  noting 
that,  while  they  may  be  minimal,  they 
contribute  to  a  large  potential 
harmonization  savings. 

The  agency  concludes  that,  since 
there  is  consensus  among  potentially   ^ 
affected  airplane  manufacturers  that  the 
benefits  of  harmonization  exceed  the 
cost,  further  analysis  is  not  required. 

The  FAA  requests  comments  with 
supporting  documentation  in  regard  to 
the  conclusions  contained  in  this 
section. 

Initial  Regulatory  Flexibility 
Determination 

The  Regulatory  Flexibility  Act  (RFA) 
of  1980,  5  U.S.C.  601-612,  as  amended, 
establishes  "as  a  principle  of  regulatory 
issuance  that  agencies  shall  endeavor, 
consistent  with  the  objective  of  the  rule 
and  of  applicable  statutes,  to  fit 
regulatory  and  informational 
requirements  to  the  scale  of  the  "* 

business,  organizations,  and 
govenunental  jurisdictions  subject  to 
regulation."  To  achieve  that  principle, 
the  RFA  requires  agencies  to  solicit  and 
consider  flexible  regulatory  proposals 
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and  to  explain  the  rationale  for  their 
actions. 

Agencies  must  perform  a  review  to 
determine  whether  a  proposed  or  final 
rule  will  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  If 
the  determination  is  that  the  nde  will, 
the  Agency  must  prepare  a  regulatory 
fle3Cibility  analysis  as  described  in  the 
RFA. 

However,  if  an  agency  determines  that 
a  proposed  or  final  rule  is  not  expected 
to  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  section  605(b)  of  the  RFA 
provides  that  the  head  of  the  agency 
may  so  certify  and  a  regulatory 
flexibility  analysis  is  not  required.  The 
certification  must  include  a  statement 
providing  the  factual  basis  for  this 
determination,  and  the  reasoning  should 
be  clear. 

The  FAA  considers  that  this  proposed 
rule  would  not  have  a  significant  impact 
on  a  substantial  nimiber  of  small  entities 
for  two  reasons: 

First,  the  net  effect  of  the  proposed 
rule  is  minimum  regulatory  cost  relief. 
The  proposed  rule  would  require  that 
new  transport  category  aircraft 
manufacturers  meet  just  the  "more 
stringent"  European  certification 
requirement,  rather  than  both  the 
United  States  and  European  standards. 
Airplane  manufacturers  already  meet  or 
expect  to  meet  this  standard  as  well  as 
the  existing  14  CFR  part  25  requirement. 

Second,  all  U.S.  transport-aircraft 
category  manufacturers  exceed  the 
Small  Business  Administration  small- 
entity  criteria  of  1,500  employees  for 
aircraft  manufacturers.  The  current  U.S. 
part  25  airplane  manufacturers  iiitlude: 
Boeing,  Cessna  Aircraft,  Gulfstream 
Aerospace,  Learjet  (owned  by 
Bombardier),  Lockheed  Martin, 
McDonnell  Douglas  (a  wholly-owned 
subsidiary  of  The  Boeing  Company). 
Raytheon  Aircraft,  and  Sabreliner 
Corporation. 

Given  that  this  proposed  rule  is 
minimally  cost-relieving  and  that  there 
are  no  small  entity  manufacturers  of 
part  25  airplanes,  the  FAA  certifies  that 
this  proposed  rule  wotUd  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

International  Trade  Impact  Assessment 

The  Trade  Agreement  Act  of  1979, 19 
U.S.C.  et  seq.,  prohibits  Federal  agencies 
bom  engaging  in  any  standards  or 
related  activities  that  create  unnecessary 
obstacles  to  the  foreign  commerce  of  the 
United  States.  Legitimate  domestic 
objectives,  such  as  safety,  are  not 
considered  imnecessary  obstacles.  The 
statute  also  requires  consideration  of 
international  standards  and,  where 


appropriate,  that  they  be  the  basis  for 
U.S.  standards. 

In  accordfmce  with  the  above  statute, 
the  FAA  has  assessed  the  potential 
effect  of  the  proposed  rule  and  has 
determined  that  it  is  consistent  with  the 
statutes  requirements  by  using  European 
international  standards  as  the  basis  for 
U.S.  standards. 

Unfunded  Mandates  Reform  Act  ■ 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (the  Act),  codified 
in  2  U.S.C.  1532-1538, 1571,  enacted  as 
Public  Law  104-4  on  March  22,  1995, 
requires  each  Federal  sigency,  to  the 
extent  permitted  by  law,  to  prepare  a 
written  assessment  of  the  effects  of  any 
Federal  mandate  in  a  proposed  or  final 
agency  rule  that  may  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
(adjusted  annually  for  inflation)  in  any 
one  year.  This  proposed  rule  does  not 
contain  a  Federal  intergovernmental  or 
private  sector  mandate  that  exceeds 
$100  million  in  any  year;  therefore,  the 
requirements  of  the  Act  do  not  apply. 

What  Other  Assessments  Has  the  FAA 
Conducted? 

Executive  Order  13132.  Federalism 

The  FAA  has  analyzed  this  proposed 
rule  and  the  principles  and  criteria  of 
Executive  Order  13132,  Federalism.  The 
FAA  has  determined  that  this  action 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
the  FAA  has  determined  that  this  notice 
of  proposed  rulemaking  would  not  have 
federalism  implications. 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3507(d))  requires  that  the 
FAA  consider  the  impact  of  paperwork 
and  other  information  collection 
burdens  imposed  on  the  public.  We 
have  determined  that  there  are  no  new 
information  collection  requirements 
associated  with  this  proposed  rule. 

International  Compatibility 

In  keeping  with  U.S.  obligations 
under  the  Convention  on  International 
Civil  Aviation,  it  is  FAA  policy  to 
comply  with  International  Civil 
Aviation  Organization  (ICAO)  Standards 
and  Recommended  Practices  to  the 
maximum  extent  practicable.  The  FAA 
determined  that  there  are  no  ICAO 
Standards  and  Recommended  Practices 
that  correspond  to  this  proposed 
regulation. 


Environmental  Analysis 

FAA  Order  1050.1D  defines  FAA 
actions  that  may  be  categorically 
excluded  from  preparation  of  a  National 
Environmental  Policy  Act  (NEPA) 
environmental  impact  statement.  In 
accordance  with  FAA  Order  1050.1D, 
appendix  4,  paragraph  4(j),  this 
proposed  rulemaking  action  qualifies  for 
a  categorical  exclusion. 

Energy  Impact 

The  energy  impact  of  the  proposed 
rule  has  been  assessed  in  accordance 
with  the  Energy  Policy  and 
Conservation  Act  (EPCA)  and  Public 
Law  94-163,  as  amended  (43  U.S.C. 
6362).  and  FAA  Order  1053.1.  It  has 
been  determined  that  it  is  not  a  major 
regulatory  action  under  the  provisions 
of  the  EPCA. 

Regulations  Affecting  Intrastate 
Aviation  in  Alaska 

Section  1 205  of  the  FAA 
Reauthorization  Act  of  1996  (110  Stat. 
3213)  requires  the  Administrator,  when 
modifying  regulations  in  Title  14  of  the  - 
CFR  in  a  manner  affecting  intrastate 
aviation  in  Alaska,  to  consider  the 
extent  to  which  Alaska  is  not  served  by 
transportation  modes  other  than 
aviation,  and  to  establish  such 
regulatory  distinctions  as  he  or  she 
considers  appropriate.  Because  this 
proposed  rule  would  apply  to  the 
certification  of  future  designs  of 
transport  category  airplanes  and  their 
subsequent  operation,  it  could,  if 
adopted,  affect  intrastate  aviation  in 
Alaska.  The  FAA  therefore  specifically 
requests  comments  on  whether  there  is 
justification  for  applying  the  proposed 
rule  differently  to  intrastate  operations 
in  Alaska. 

Plain  Language 

In  response  to  the  June  1,  1998, 
Presidential  memorandum  regarding  the 
issue  of  plain  language,  the  FAA  re- 
examined the  writing  style  currently 
used  in  the  development  of  regulations. 
The  memorandum  requires  Federal 
agencies  to  communicate  clearly  with 
the  public.  We  are  interested  in  your 
comments  on  whether  the  style  of  this 
document  is  clear,  and  in  any  other 
suggestions  you  might  have  to  improve 
the  clarity  of  FAA  commuinications  that 
affect  you.  You  can  get  more 
information  about  the  Presidential 
memorandum  and  the  plain  language 
initiative  at  http:// 
www.plainlanguage.gov. 

List  of  Subjects  in  14  CFR  Part  25 

Aircraft,  Aviation  safety,  Reporting 
and  record  keeping  requirements, 
Safety,  Transportation. 
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The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  part  25  of  Title  14, 
Code  of  Federal  Regulations,  as  follows: 

PART  25— AIRWORTHINESS 
STANDARDS:  TRANSPORT 
CATEGORY  AIRPLANES 

1.  The  authority  citation  for  part  25 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g)^40113.  44701. 
44702  and  44704. 

2.  Amend  §  25.677  by  revising 
paragraph  (b)  to  read  as  follows: 

§25.677    Trim  systems. 

•  »         *         *         * 

(b)  There  must  be  means  adjacent  to 
the  trim  control  to  indicate  the  direction 
of  the  control  movement  relative  to  the 
airplane  motion.  In  addition,  there  must 
be  clearly  visible  means  to  indicate  the 
position  of  the  trim  device  with  respect 
to  the  range  of  adjustment.  The 
indicator  must  be  clearly  marked  with 
the  range  within  which  it  has  been 
demonstrated  that  take-off  is  safe  for  all 
center  of  gravity  positions  approved  for 
take-off. 

•  «»*'* 

3.  Revise  §  25.1439  to  read  as  follows: 

§  25.1439    Protective  breathing  equipment. 

(a)  Fixed  (stationary,  or  built  in) 
protective  breathing  equipment  must  be 
installed  for  the  use  of  the  flightcrew, 
and  at  least  one  portable  protective 
breathing  equipment  shall  be  located  at 
or  near  the  flight  deck  for  use  by  a  flight 
crewmember.  In  addition,  portable 
protective  breathing  equipment  must  be 
installed  for  the  use  of  appropriate    - 
crewmembers  for  flghting  fires  in 
compartments  accessible  in  flight.  This 
includes  isolated  compartments  and 
upper  and  lower  lobe  galleys,  in  which 
crewmember  occupancy  is  permitted 
during  flight.  Equipment  must  be 
installed  for  the  maximum  number  of 
crewmembers  expected  to  be  in  the  area 
during  any  operation. 

(b)  For  protective  breathing 
equipment  required  by  paragraph  (a)  of 
this  section  or  by  the  applicable 
Operating  Regulations: 

(1)  The  equipment  must  be  designed 
to  protect  the  appropriate  crewmember 
from  smoke,  carbon  dioxide,  and  other 
harmful  gases  while  on  flight  deck  duty 
or  while  combating  fires. 

(2)  The  equipment  must  include — 
(i)  Masks  covering  the  eyes,  nose  and 

mouth,  or 

(ii)  Masks  covering  the  nose  and 
mouth,  plus  accessory  equipment  to 
cover  the  eyes. 


(3)  Equipment,  including  portable 
equipment,  must  allow  commimication 
with  other  crewmembers  while  in  use. 
Equipment  available  at  flightcrew 
assigned  duty  stations  must  also  enable 
the  flightcrew  to  use  radio  equipment. 

(4)  The  part  of  the  equipment 
protecting  the  eyes  shall  not  cause  any 
appreciable  adverse  effect  on  vision  and  , 
must  allow  corrective  glasses  to  be 
worn. 

(5)  The  equipment  must  supply 
protective  oxygen  of  15  minutes 
duration  per  crewmember  at  a  pressure 
altitude  of  8,000  feet  with  a  respiratory 
minute  volume  of  30  liters  per  minute 
BTPD.  The  equipment  and  system  must 
be  designed  to  prevent  any  inward 
leakage  to  the  inside  of  the  device  and 
prevent  any  outward  leakage  causing 
significant  increase  in  the  oxygen 
content  of  the  local  ambient 
atmosphere.  If  a  demand  oxygen  system 
is  used,  a  supply  of  300  liters  of  free 
oxygen  at  70°  F.  and  760mm  Hg. 
pressure  is  considered  to  be  of  15- 
minute  duration  at  the  prescribed 
altitude  and  minute  volume.  If  a 
continuous  flow  protective  breathing 
system  is  used  (including  a  closed 
circuit  rebreather  type  system)  a  flow 
rate  of  60  liters  per  minute  at  8,000  feet 
(45  liters  per  minute  at  sea  level)  and  a 
supply  of  600  liters  of  free  oxygen  at  70° 
F.  and  760  mm.  Hg.  pressure  is 
considered  to  be  of  15-minute  duration 
at  the  prescribed  altitude  and  minute 
volume.  Continuous  flow  systems  must 
not  increase  the  ambient  oxygen  content 
of  the  local  atmosphere  above  that  of 
demand  systems.  BTPD  refers  to  body 
temperature  conditions  (that  is,  37°  C, 
at  ambient  pressure,  dry). 

(6)  The  equipment  must  meet  the 
requirements  of  §  25.1441. 

Issued  in  Renton.  Washington,  on  August 
26.  2002. 
All  Bahrami, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  02-25055  Filed  10-1-02:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-SW-38-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  lyiarathon 
Power  Tectmoiogies  Company 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

action:  Proposed  rule;  withdrawal. 


summary:  This  action  withdraws  a 
notice  of  proposed  rulemaking  (NPRM) 
that  proposed  a  new  airworthiness 
directive  (AD)  for  Marathon  Power 
Technologies  Company  (Marathon) 
batteries.  That  action  would  have 
required  visually  inspecting  screws 
installed  on  Marathon  batteries  and 
replacing  certain  unairworthy  screws." 
Since  issuing  the  NPRM,  the  FAA  has 
reconsidered  the  proposal  and 
determined  that  an  AD  is  not  the 
appropriate  avenue  for  addressing 
individual  cases  of  improj)er 
maintenance  or  lack  of  maintenance  that 
prompted  the  proposal.  Accordingly, 
the  proposed  rule  is  withdrawn. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sung-Hui  Cavazos,  Aviation  Safety 
Engineer,  FAA,  Special  Certification 
Office.  Fort  Worth,  TX  76193-0190; 
telephone  (817)  222-5142.  fax  (817) 
222-5785. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  14  CFR  part  39  to 
add  a  new  AD  for  Marathon  batteries 
was  published  in  the  Federal  Register 
on  February  14,  2001  (66  FR  10241). 
The  proposed  rule  would  have  required 
visually  inspecting  each  #10-32  screw 
in  certain  Marathon  batteries  within  12 
months  or  the  next  scheduled  battery 
maintenance  and,  before  further  flight, 
replacing  any  unairworthy  screw  with 
an  airworthy  screw,  part  nxmiber  10488- 
020.  That  action  was  prompted  by  an 
explosion  of  a  G.E./Saft  battery  due  to 
failure  of  an  unairworthy  screw.  The 
proposed  actions  were  intended  to 
prevent  an  explosion  of  a  battery, 
structural  damage,  and  subsequent  loss 
of  power  to  the  electrical  systems. 

Since  issuing  that  NPRM,  the  FAA 
has  concluded  that  the  explosion  of  the 
G.E./Saft  battery  and  the  other  batteries 
that  contained  the  unairworthy  screws 
that  prompted  the  proposal  resulted 
from  individual  cases  of  improper 
maintenance  or  lack  of  maintenance  due 
to  failure  to  follow  normal  maintenance 
practices  on  a  product. 

Upon  further  consideration,  the  FAA 
has  determined  that  the  issue  of  the 
unairworthy  screws  is  limited  in  scope 
and  may  be  more  effectively  addressed 
as  improper  maintenance  procedures. 
Accordingly,  the  proposed  rule  is 
hereby  withdrawn. 

Withdrawal  of  this  NPRM  constitutes 
only  such  action  and  does  not  preclude 
the  agency  from  issuing  another  notice 
in  the  future-,  nor  does  it  commit  the 
agency  to  any  course  of  action  in  the 
future. 

Since  this  action  only  withdraws  an 
NPRM,  it  is  neither  a  proposed  nor  a 
final  rule  and  therefore,  is  not  covered 
under  Executive  Order  12866,  Executive 
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Order  13132,  the  Regulatory  Flexibility 
Act,  or  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034.  February  26. 
1979), 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

The  Withdrawal 

Accordingly,  the  notice  of  proposed 
rulemaking.  Docket  No.  200(>-SW-38- 
AD,  published  in  the  Federal  Register 
on  February  14,  2001  (66  FR  10241).  is 
withdrawn. 

Issued  in  Fort  Worth,  Texas,  on  September 
19,  2002. 

Eric  D.  Bries. 

Acting  Manager,  Rotorcmft  Directorate, 
Aircraft  Certification  Service. 

(FR  Doc.  02-24990  Filed  10-1-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Fadaral  Aviation  Administration 

14  CFR  Part  39 

[Doctot  No.  2001-SW-61-AD] 
RIN  212a-AA64 

Airworthiness  DIrsctIvs;  Eurocopter 
France  Model  AS  365  N3  and  EC  155B 
Helicopters 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes 
adopting  a  new  airworthiness  directive 
(AD)  for  the  specified  Eurocopter  France 
(Eurocopter)  helicopters.  This  proposal 
would  revise  the  Afrworthiness 
Limitations  section  of  the  maintenance 
manuals  by  establishing  a  new  service 
life  limit  for  the  Fenestron  pitch  change 
control  rod  (control  rod).  This  proposal 
is  prompted  by  a  failure  of  a  control  rod 
on  a  prototype  helicopter  that  led  to  a 
precautionary  landing.  The  actions 
specified  by  this  proposed  AD  are 
intended  to  prevent  failure  of  the 
control  rod,  loss  of  control  of  the  tail 
rotor,  and  subsequent  loss  of  control  of 
the  helicopter. 

DATES:  Comments  must  be  received  on 
or  before  December  2,  2002. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Counsel.  Southwest  Region, 
Attention:  Rules  Docket  No.  2001-SW- 
61-AD.  2601  Meacham  Blvd..  Room 
663,  Fort  Worth.  Texas  76137.  You  may 
also  send  comments  electronically  to 


the  Rules  Docket  at  the  following 
address:  9-asw-adcomments@faa.gov. 
Comments  may  be  inspected  at  the 
Office  of  the  Regional  Counsel  between 
9  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Grigg,  Aviation  Safety  Engineer.  FAA, 
Rotorcraft  Directorate,  Rotorcraft 
Standards  Staff,  Fort  Worth.  Texas 
76193-0110.  telephone  (817)  222-5490. 
fax  (817)  222-5961. 
8UPPt.EMENTARY  MFORMATKM: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposiad  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  document  may  be  changed  in 
light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  conunents, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  mailed 
comments  submitted  in  response  to  this 
proposal  must  submit  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  2001-SW-61- 
AD."  The  postcard  will  be  date  stamped 
and  returned  to  the  commenter. 

Discussion 

The  Direction  Generale  De  L'Aviation 
Civile  (DGAC).  the  airworthiness 
authority  for  France,  notified  the  FAA 
that  an  unsafe  condition  may  exist  on 
Eurocopter  Model  AS  365  N  and  Model 
EC  155B  helicopters.  The  DGAC  advises 
that  a  control  rod  failure  occiured  on  a 
prototype  aircraft  and  mandates 
removing  control  rod,  part  nimiber  (P/N) 
365A33616121,  at  certain  times 
depending  on  the  number  of  helicopter 
flight  hours. 

Eurocopter  has  issued  Alert  Telex  No. 
04A003.  for  Model  EC  155B  helicopters. 
and  Alert  Tel»c  No.  01.00.54.  for  Model 
AS  365  N3  helicopters,  both  dated 


September  5,  2001.  The  alert  telexes 
specify  a  new  service  life  of  300  flight 
hours  for  control  rod,  P/N 
365A33616121.  The  DGAC  classified 
these  alert  telexes  as  mandatory  and 
issued  AD  No.  2001-443-054(A),  for 
Model  AS  365  N3  helicopters,  and  AD 
No.  2001-444-003(A).  for  Model  EC 
155B  helicopters.  Both  AD's  are  dated 
October  17,  2001  and  were  issued  to 
ensure  the  continued  airworthiness  of 
these  helicopters  in  France. 

These  helicopter  models  are 
manufactured  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  14  CFR 
21.29  and  the  applicable  bilateral 
agreement.  Pursuant  to  the  applicable 
bilateral  agreement,  the  DGAC  has  kept 
the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DGAC, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  these  type  designs  that 
are  certificated  for  operation  in  the 
United  States. 

This  imsafe  condition  is  likely  to  exist 
or  develop  on  other  helicopters  of  these 
same  type  designs  registered  in  the 
United  States.  Therefore,  the  proposed 
AD  would  reduce  the  current  service 
life  limit  of  1,500  hoiu^  time  in  service 
(TIS)  to  300  hours  TIS  for  the  control 
rod,  part  number  365A33616121,  and 
would  require  removing  the  control  rod: 

•  Before  further  flight  for  helicopters 
with  control  rods  having  700  or  more 
hours  TIS; 

•  Within  20  hours  TIS  for  helicopters 
with  control  rods  having  500  or  more 
hours  TIS,  but  less  than  700  hours  TIS; 
and 

•  Within  30  hours  TIS  for  helicopters 
with  control  rods  having  more  than  270 
hours  TIS  and  less  than  500  hours  TIS. 

The  proposed  AD  would  require 
revising  the  Airworthiness  Limitations 
section  of  the  maintenance  manuals  to 
reflect  the  new  retirement  life  of  300 
hours  TIS  for  the  control  rod.  The 
actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
alert  telexes  described  previously. 

The  FAA  estimates  tnat  2  helicopters 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  0.5  work  hour  per 
helicopter  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $60.  assimiing  no 
control  rods  will  reach  the  300  hours 
TIS  retirement  life  within  the  next  year. 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
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between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
imder  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  PoUcies  and  Procedures  {44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 


The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regiilations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

Eurocopter  France:  Docket  No.  2001-SW- 
61 -AD. 

Applicability:  Model  AS  365  N3  with  MOD 
0764B39  (Quiet  Fenestron)  and  Model  EC 
155B  helicopters  with  tail  rotor  pitch  change 
control  rod,  part  number  (P/N) 
365A33616121,  installed,  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 


provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  Fenestron  pitch 
change  control  rod  (control  rod),  loss  of 
control  of  the  tail  rotor,  and  subsequent  loss 
of  control  of  the  helicopter,  accomplish  the 
following: 

(a)  Remove  the  control  rod  from  service  in 
accordance  with  Eurocopter  Alert  Telex  No. 
04A003.  for  Model  EC  155B  helicopters,  and 
Alert  Telex  No.  01.00.54,  for  Model  AS  365 
N3  helicopters,  both  dated  September  5, 
2001,  using  the  following  table  for  the  initial 
compliance  time,  and  thereafter  at  intervals 
not  to  exceed  300  hours  time-in-service  (TIS): 


Remove  the  control  rod 


Before  further  flight 
Within  20  hours  TIS 
Within  30  hours  TIS 


For  control  rods  with 


700  Of  more  hours  TIS. 

500  or  more  hours  TIS  but  less  than  700  hours  TIS. 

More  than  270  hours  TIS  and  less  than  500  hours  TIS. 


(b)  This  AD  revises  the  helicopter 
Airworthiness  Limitations  section  of  the 
maintenance  manuals  by  establishing  a  new 
retirement  life  for  control  wd.  F/N 
365A33616121.  of  300  hours  TIS. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Regulations 
Group,  Rotorcraft  Directorate.  FAA. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager,  Regulations  Group. 

Note  2:  rnformation  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Regulations  Group. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  14  CFR  21.197  and  21.199 
to  operate  the  helicopter  to  a  location  where 
the  requirements  of  this  AD  can  be 
accomplished. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Direction  Generale  De  L' Aviation  Civile 
(France)  AD  No.  2001-443-^)54(A),  for  Model 
AS  365  N3  helicopters,  and  AD  No.  2001- 
444-003(A),  for  Model  EC  155B  helicopters. 
Both  ADs  are  dated  October  17.  2001.   - 


Issued  in  Fort  Worth,  Texas,  on  September 
18,  2002. 
Eric  Bries, 

Acting  Manager.  Rotorcraft  Directorate, 
Aircraft  Certification  Service. 
|FR  Doc.  02-24989  Filed  10-1-02;  8:45  am] 

BILLING  COOE  4910-13-P 


ENVIRONMErfTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 
[FBL-7384-1] 

National  Oil  and  Hazardous  Substance 
Pollution  Contingency  Plan;  National 
Priorities  Ust 

agency:  Environmental  Protection 

Agency. 

action:  Notice  of  intent  to  delete  a 

portion  of  the  Department  of  Energy 

(DOE)  Moimd  Superfund  Site  from  the 

National  Priorities  List. 

SUMMARY:  The  Environmental  Protection 
Agency,  (EPA)  Region  V  is  issuing  a 
notice  of  intent  to  delete  Parcel  4  from 
the  Department  of  Energy  (DOE)  Moimd 
Superfund  Site  (  Mound  Site)  located  in 
Miamisburg,  Ohio,  from  the  National 


Priorities  List  (NPL)  and  requests  public 
comments  on  this  notice  of  intent  to 
delete.  Parcel  4  is  located  on  the 
southern  border  of  the  operational  area 
of  the  Mound  Superfund  Site.  The  NPL, 
promulgated  pursuant  to  section  105  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA)  of  1980,  as  amended,  is 
found  at  Appendix  B  of  40  CFR  part    ^ 
300,  which  is  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  (NCP).  The  EPA  and 
the  State  of  Ohio,  through  the  Ohio 
Environmental  Protection  Agency,  have 
determined  that  the  E)OE  has 
implemented  all  appropriates  response 
actions  required  with  respect  to  Parcel 
4.  However,  this  deletion  does  not 
preclude  futiire  actions  under 
Superfund  or  relieve  DOE  of  their  Long- 
Stewardship  or  Operation  and 
Maintenance  responsibilities.  In  the 
"Rules  and  Regiilations"  Section  of 
today's  Federid  Register,  we  are 
publishing  a  direct  final  notice  of 
deletion  of  Parcel  4  of  the  Mound 
Superfund  Site  without  prior  notice  of 
intent  to  delete  because  we  view  this  as 
a  non-controversial  revision  and 
anticipate  no  adverse  comment.  We 
have  explained  our  reasons  for  this 
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deletion  in  the  preamble  to  the  direct 
final  notice  of  deletion.  If  we  receive  no 
adverse  comment(s)  on  the  direct  final 
notice  of  deletion,  we  will  not  take 
further  action.  If  we  receive  timely 
adverse  comment(s),  we  will  withdraw 
the  direct  final  notice  of  deletion  and  it 
will  not  take  effect.  We  will,  as 
appropriate,  address  all  public 
comments  in  a  subsequent  final  deletion 
notice  based  on  adverse  comments 
received  on  this  notice  of  intent  to 
delete.  We  will  not  institute  a  second 
comment  period  on  this  notice  of  intent 
to  delete.  Any  parties  interested  in 
commenting  must  do  so  at  this  time.  For 
additional  information,  see  the  direct 
final  notice  of  deletion  which  is  located 
in  the  Rules  section  of  this  Federal 
Register. 

DATES:  Comments  concerning  this  Site 
must  be  received  by  November  1,  2002. 
ADDRESSES:  Written  comments  should 
be  addressed  to:  Stuart  Hill,  Community 
Involvement  Coordinator,  U.S.  EPA  (P- 
19J),  77  W.  Jackson,  Chicago,  IL  60604, 
312-886-0689  or  1-800-621-8431. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Timothy  Fischer,  Remedial  Project 
Manager  at  (312)  886-5787,  or  Gladys 
Beard,  State  NPL  Deletion  Process 
Manager  at  (312)  886-7253  or  1-800- 
621-8431.  Superfund  Division.  U.S. 
EPA  (SR-6J),  77  W.  Jackson,  IL  60604. 
SUPPLEMENTARY  INFORMATION:  For 
additional  information,  see  the  Direct 
Final  Notice  of  Deletion  which  is 
located  in  the  Rules  section  of  this 
Federal  Register. 

Information  Repositories:  Repositories 
have  been  established  to  provide 
detailed  information  concerning  this 
decision  at  the  following  address:  EPA 
Region  V  Library,  77  W.  Jackson, 
Chicago,  IL  60604,  (312)  353-5821, 
Monday  through  Friday  8  a.m.  to  4  p.m.; 
The  CERCLA  Public  Reading  Room, 
Miamisburg  Senior  Adult  Center,  305 
Central  Avenue.  Miamisburg,  OH  45342, 
(937)  866-8999,  Monday  and 
Wednesday  12  p.m.  to  8  p.m..  Tuesday 
8:30  a.m.  to  1  p.m.  and  4  p.m.  to  8  p.m.. 
Thursday  8:30  a.m.  to  1  p.m.  and  Friday 
10:30  a.m.  to  4:30  p.m. 

List  of  Subjects  in  40  CFR  Part  300 

Environmental  protection,  Air 
pollution  control.  Chemicals,  Hazardous 
waste.  Hazardous  substances. 
Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping 
requirements,  Superfund,  Water 
pollution  control.  Water  supply. 

Authority:  33  U.S.C.  1321(c)(2);  42  U.S.C. 
9601-9657;  E.0. 12777,  56  FR  54757,  3  CFR, 
1991  Comp..  p.  351;  E.O.  12580,  52  FR  2923; 
3  CFR,  1987  Comp.,  p.  193. 


Dated:  September  17.  2002. 
Norman  Niedergang, 

Acting  Regional  Administrator,  EPA  Region 

V. 

(FR  Doc.  02-24642  Filed  10-1-02;  8:45  am] 

BILLING  COOE  6S60-SO-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-2066:  MB  Doctet  No.  02-255;  RM- 
10524] 

Radio  Broadcasting  Services;  Cottage 
Grove,  Depoe  Bay,  Garibaldi,  Toledo, 
and  Veneta,  Oregon 

agency:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule;  correction. 

SUMMARY:  This  document  corrects  the 
amendatory  language  to  a  proposed  rule 
published  in  the  Federal  Register  of 
September  12,  2002,  regarding  Radio 
Broadcasting  Services  in  Cottage  Grove, 
Depoe  Bay,  Garibaldi,  Toledo,  and 
Veneta,  Oregon.  The  amendatory 
language  stated  the  wrong  chaimel 
number  for  the  community  of  Garibaldi. 
This  document  corrects  the  channel 
number  for  the  community  of  Garibaldi. 

FOR  FURTHER  INFORMATION  CONTACT: 
Victoria  M.  McCauley,  Media  Bureau, 
(202) 418-2180. 

Correction 

In  proposed  rule  FR  Doc.  02-23139, 
published  September  12.  2002  (67  FR 
57781)  make  the  following  correction. 

On  page  57781,  in  the  third  colunm 
of  §  73.202(b),  correct  the  amendatory 
language  to  read  as  follows: 

2.Section  73.202(b),  the  Table  of  FM 
Allotments  under  Oregon,  is  amended 
by  removing  Chaimel  288C3  and  adding 
Chaimel  264C2  at  Depoe  Bay.  by 
removing  Channel  288A  at  Cottage 
Grove,  by  removing  Toledo,  Channel 
264C2,  by  adding  Garibaldi,  Channel 
288A,  and  by  adding  Veneta,  Channel 
288C3. 

Federal  Communications  Commission. 
lolu  A.  Karouaos, 

Assistant  Chief,  Audio  Division,  Media 

Bureau. 

(FR  Doc.  02-25073  Filed  10-1-02;  8:45  am] 

MLUNG  COOE  ena-oi-p 


DEPARTMENT  OF  THE  INTERIOR 
nsh  and  Wildlife  Service 

SO  CFR  Part  17 
RIN  1018-AH70 

EfKtangered  and  Threatened  Wildlife 
and  Plants;  Designating  Critical 
Habitat  for  Plant  Species  fromjthe 
Islands  of  Maui  and  Katwolawe,  HI 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule;  reopening  and 

extension  of  comment  period  and  notice 

of  availability  of  draft  economic 

analysis. 

SUMMARY:  We,  the  U.S.  Fish  and 
Wildlife  Service,  announce  the 
availability  of  the  draft  economic 
analysis  for  the  proposed  designations 
of  critical  habitat  for  plant  species  firom 
the  islands  of  Maui  and  Kahoolawe, 
Hawaii.  In  earlier  Federal  Register 
notices  published  August  26,  2002,  we 
reopened  the  comment  period  and 
provided  notice  of  a  public  hearing  (67 
FR  54764  and  67  FR  54766)  for  the 
proposed  designations  or  non- 
designations  of  critical  habitat  for  these 
plants.  We  are  now  providing  notice  of 
extending  the  comment  period  to  allow 
peer  reviewers  and  all  interested  parties 
to  comment  simultaneously  on  the 
proposed  rule  and  the  associated  draft 
economic  analysis.  Comments 
previously  submitted  need  not  be 
resubmitted  as  they  will  be  incorporated 
into  the  public  record  as  part  of  this 
extended  comment  period  and  will  be 
fully  considered  in  preparation  of  the 
final  rule. 

DATES:  We  will  accept  public  comments 
until  November  1,  2002. 
ADDRESSES:  Written  comments  and 
information  should  be  submitted  to 
Field  Supervisor,  U.S.  Fish  and  Wildlifie' 
Service,  Pacific  Islands  Office,  300  Ala 
Moana  Blvd.,  P.O.  Box  50088.  Honolulu, 
HI  96850-0001.  For  further  instructions 
on  commenting,  refer  to  Public 
Comments  Solicited  section  of  this 
notice. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Henson,  Field  Supervisor,  Pacific 
Islands  Office,  at  the  above  address 
(telephone:  808/541-3441;  facsimile: 
808/541-3470). 
SUPPl£MENTARY  INFORMATKM: 

Background 

Seventy  plant  species  reported  from 
the  islands  of  Maui  and  Kahoolawe 
were  listed  as  threatened  or  endangered 
under  the  Endangered  Species  Act  of 
1973,  as  amended  (Act),  between  1991 
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and  1999  (56  FR  1450.  56  FR  47686,  56 
FR  55770,  57  FR  20589.  57  FR  20772, 
57  FR  46325.  59  FR  9304.  59  FR  10305. 
59  FR  14482.  59  FR  32932.  59  FR  49025. 
59  FR  49860.  59  FR  56333,  59  FR  62346. 
61  FR  53108  and  64  FR  48307). 
Seventeen  of  these  species  are  endemic 
to  the  islands  of  Maui  and/or 
Kiahoolawe,  while  53  species  are 
reported  from  one  or  more  other  islands, 
as  well  as  Maui  and/or  Kahoolawe. 

In  other  published  proposals  (65  FR 
7519),  we  proposed  that  critical  habitat 
was  prudent  for  37  plants  from  the 
islands  of  Maui  and  Kahoolawe.  In  a 
November  7.  2000  (65  FR  66808),  we 
proposed  that  critical  habitat  was 
prudent  for  11  plants  that  are  reported 
from  Maui  and  Kahoolawe  as  well  as 
from  Kauai  and  Niihau.  In  addition,  at 
the  time  we  listed  Clermontia  samuelii, 
Cyanea  copelandii  ssp.  haleakalaensis, 
Cyanea  glabra,  Cyanea  hamatiflora  ssp. 
bamatiflora,  Dubautia  plantaginea  ssp. 
humilis,  and  Kanaloa  kahoolawensis,  on 
September  3. 1999  (64  FR  48307).  we 
determined  that  designation  of  critical 
habitat  was  prudent  for  these  six  taxa 
from  Mam  and  Kahoolawe.  No  change 
is  made  to  these  54  prudency 
determinations  in  this  revised  proposal, 
and  they  are  hereby  incorporated  by 
reference  (64  FR  48307;  65  FR  66808;  65 
FR  79192). 

In  the  December  18,  2000.  proposed 
rule,  we  determined  that  critical  habitat 
was  not  prudent  for  Acaena  exigua,  a 
species  known  only  from  Kauai  and 
Maui,  because  it  had  not  been  seen 
recently  in  the  wild,  and  no  viable 
genetic  material  of  this  species  was 
known  to  exist.  No  change  is  made  here 
to  the  December  18,  2000,  prudency 
determination  for  this  species  and  it  is 
hereby  incorporated  by  reference  (65  FR 
79192). 

We  propose  critical  habitat 
designations  for  61  species  within  13 
critical  habitat  imits  totaling 
approximately  51,208  hectares  (ha) 
(126,531  acres  (ac)}  on  the  island  of 
Maui,  and  within  2  critical  habitat  units 
totaling  approximately  714  ha  (18,972 
ac)  on  the  island  of  Kahoolawe  (67  FR 
15856). 

Critical  habitat  receives  protection 
from  destruction  or  adverse 
modification  through  required 
consultation  under  section  7  of  the  Act 
{16  U.S.C.  1531  et  seq.]  with  regard  to 
actions  carried  out,  funded,  or 
authorized  by  a  Federal  agency.  Section 
4(b)(2)  of  the  Act  requires  that  the 


Secretary  shall  designate  or  revise 
critical  habitat  based  upon  the  best 
scientific  and  commercial  data 
available,  and  after  taking  into 
consideration  the  economic  impact  of 
specifying  any  particular  area  as  critical 
habitat.  We  have  prepared  a  draft 
economic  analysis  of  the  proposed 
critical  habitat  designation.  The  draft 
economic  analysis  is  available  on  the 
Internet  and  from  the  mailing  address  in 
the  Public  Comments  Solicited  section 
below. 

The  public  comment  period  for  the 
April  3,  2002,  proposal  originally  closed 
on  June  3,  2002  (67  FR  15856).  On 
August  26,  2002,  we  published  a 
Federal  Register  notice  (67  FR  54766)  of 
the  reopening  of  the  comment  period  for 
the  proposed  designations  and  non- 
designations  of  critical  habitat  for  plant 
species  on  the  islands  of  Maui  and 
Kahoolawe,  as  well  as  for  the  proposed 
designations  and  non-designations  of 
critical  habitat  for  plant  species  on  the 
islands  of  Kauai,  Niihau,  Molokai,  Maui, 
Kahoolawe,  Hawaii,  and  Oahu;  and  we 
announced  that  the  comment  period 
would  close  on  September  30,  2002.  On 
August  26,  2002,  we  also  published  a 
Federal  Register  notice  (67  FR  54764) 
that  announced  the  reopening  of  the 
comment  period  and  gave  notice  of  a 
public  hearing  for  the  proposed 
designations  and  non-designations  of 
critical  habitat  for  plant  species  on  the 
islands  of  Maui  and  Kahoolawe.  The 
public  hearing  was  held  on  September 
12,  2002,  on  the  island  of  Maui.  We  are 
now  announcing  the  availability  of  the 
draft  economic  analysis  and  the 
extension  of  the  comment  period  for  the 
proposed  designations  and  non- 
designations  of  critical  habitat  for  plant 
species  on  the  islands  of  Maui  and 
Kahoolawe.  We  will  accept  public 
comments  on  the  proposal  and  the 
associated  draft  economic  analysis  for 
the  islands  of  Maui  and  Kahoolawe 
until  November  1,  2002.  The  extension 
of  the  comment  period  gives  all 
hiterested  parties  the  oppcotunity  to 
comment  on  the  proposal  and  the 
associated  draft  economic  analysis  for 
the  islands  of  Maui  and  Kahoolawe. 
Comments  already  submitted  on  the 
proposed  designations  and  non- 
designations  of  criticcd  habitat  for  plant 
species  from  the  islands  of  Maui  and 
Kahoolawe  need  not  be  resubmitted  as 
they  will  be  fully  considered  in  the  final 
determinations. 


Public  Comments  Solicited 

We  will  accept  written  comments  and 
information  during  this  re-opened 
comment  period.  If  you  wish  to 
comment,  you  may  submit  youir 
comments  and  materials  concerning  this 
proposal  by  any  of  several  methods: 

(1)  You  may  submit  written  comments 
and  information  to  the  Field  Supervisor, 
U.S.  Fish  and  Wildlife  Service,  Pacific 
Islands  Office,  300  Ala  Moana  Blvd., 
P.O.  Box  50088,  Honolulu.  HI  96850- 
0001. 

(2)  You  may  send  comments  by 
electronic  mail  (e-mail)  to: 
Maui_crithab®rl. fws.gov.  If  you  submit 
comments  by  e-mail,  please  submit 
them  as  an  ASCII  file  and  avoid  the  use 
of  special  characters  and  any  form  of 
encryption.  Please  also  include  "Attn: 
RIN  1018 — ^AH70"  and  your  name  and 
return  address  in  your  e-mail  message. 
If  you  do  not  receive  a  confirmation 
from  the  system  that  we  have  received 
your  e-mail  message,  contact  us  directly 
by  calling  oiu"  Honolulu  Fish  and 
Wildlife  Office  at  telephone  number 
808/541-3441. 

(3)  You  may  hand-deliver  conmients 
to  our  Honolulu  Fish  and  Wildlife 
Office  at  the  address  given  above. 

Comments  and  materials  received,  as 
well  as  supporting  docvunentation  used 
in  preparation  of  the  proposal  to 
designate  critical  habitat,  will  be 
available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  address  under  (1)  above. 
Copies  of  the  draft  economic  analysis 
are  available  on  the  Internet  at  http:// 
pacificislands.fws.gov  or  by  request 
from  the  Field  Supervisor  at  the  address 
and  phone  nimiber  under  (1  and  2) 
above. 

AuthoHs) 

The  primary  author  of  this  notice  is. 
John  Nuss,  U.S.  Fish  and  Wildlife 
Service,  Regional  Office,  911  NE  11th 
Avenue,  4th  Floor.  Portland,  OR  97232- 
4181. 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531  et  seq.). 

Dated:  September  25,  2002. 
Paul  Hoffinan, 

Acting  Assistant  Secretary  for  Fish  and 

Wildlife  and  Parks. 

[FR  Doc.  02-25039  Filed  10-1-02;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  ottier  than  mies  or 
proposed  rules  that  are  appticat>le  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agerx:y 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 
Food  SafOty  and  Inspection  Sorvico 

[Doclwt  No.  02-035N] 

Codex  Allmentariue:  Meeting  of  the 
Codex  Committee  on  Foodimport  and 
Export  Inspection  and  Certification 
Systems 

AGENCY:  Food  Safety  and  Inspection 
Service,  USDA. 

ACTION:  Notice  of  public  meetings, 
request  for  comments. 

summary:  The  Office  of  the  Under 
Secretary  for  Food  Safety,  United  States 
Department  of  Agriculture,  and  the  U.S. 
Department  of  Health  and  Human 
Services,  Food  and  Drug  Administration 
(FDA)  are  sponsoring  two  public 
meetings.  The  first  meeting  will  be  held 
on  October  22,  2002, 1  p.m.  to  4  p.m. 
to  review  agenda  items  and  receive 
comments  in  preparation  for  developing 
draft  U.S.  positions,  and  the  second  wiU 
be  held  on  November  20,  2002, 1  p.m. 
to  3  p.m.  to  provide  information  and 
receive  public  comments  on  the  U.S. 
draft  positions  for  agenda  items  that  will 
be  discussed  at  the  Codex  Committee  on 
Food  Import  and  Export  Inspection  and 
Certification  Systems  (CCFICS)  which 
will  be  held  in  Adelaide,  Australia, 
December  2-6,  2002.  The  Under 
Secretary  and  FDA  recognize  the 
importance  of  providing  interested 
parties  with  information  on  the 
Eleventh  Session  of  CCFICS  and  to 
I    address  items  on  the  Agenda. 

DATES:  The  public  meetings  are 
scheduled  for  Tuesday,  October  22, 
2002  irom  1  p.m.  to  4  p.m.  and 
Wednesday,  November  20,  2002  from  1 
p.m.  to  3  p.m. 

ADDRESSES:  The  public  meetings  will  be 
held  in  the  Auditorium  of  the  Harvey  E. 
Wiley  Federal  Building,  5100  Paint 
Branch  Pkwy,  College  Park,  MD  (green 
line  College  Park  Metro  stop). 


To  receive  copies  of  the  documents 
referenced  in  the  notice  contact  the  FSIS 
Docket  Clerk,  U.S.  Department  of 
Agriculture,  Food  Safety  and  Inspection 
Service,  Room  102,  Cotton  Annex,  300 
12th  Street,  SW.,  Washington,  DC 
20250-3700.  The  documents  vnll  also 
become  accessible  via  the  World  Wide 
Web  at  the  following  address:  http:// 
codexaIimentarius.net/current.asp. 

If  you  have  comments,  please  send  an 
original  and  two  copies  to  the  FSIS 
Docket  Clerk  and  reference  Docket  #  02- 
035N.  All  comments  submitted  will  be 
available  for  public  inspection  in  the 
Docket  Clerk's  Office,  between  8:30  a.m. 
and  4:30  p.m.,  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
William  James,  Acting  Director,  U.S. 
Codex  Office,  Food  Safety  and 
Inspection  Service,  Room  4861,  South 
Building,  1400  Independence  Avenue, 
SW.,  Washington,  DC  20250,  Phone: 
(202)  205-7760,  Fax:  (202)  720-3157. 
SUPPLEMENTARY  INFORMATION: 


Background 


/ 


The  Codex  Alimentarius  Commission 
was  established  in  1962  by  two  United 
Nations  organizations,  the  Food  and 
Agriculture  Organization  (FAO)  and  the 
Worid  Health  Organization  (WHO). 
Codex  is  the  major  international 
organization  for  encouraging  fair 
international  trade  in  food  and 
protecting  the  health  and  economic 
interests  of  consumers.  Through 
adoption  of  food  standards,  codes  of 
practice,  and  other  guidelines 
developed  by  its  committees,  and  by 
promoting  their  adoption  and 
implementation  by  governments.  Codex 
seeks  to  ensure  that  the  world's  food 
supply  is  sound,  wholesome,  free  from 
adulteration,  and  correctly  labeled.  In 
the  United  States,  USDA,  FDA,  and  the 
Environmental  Protection  Agency 
manage  and  carry  out  U.S.  Codex. 

The  Codex  Committee  on  Food  Import 
and  Export  Inspection  and  Certffication 
Systems  was  established  to  develop 
principles  and  giiidelines  for  food 
import  and  export  inspection  and 
certification  systems  to  facilitate  trade 
through  harmonization  and  to  supply 
safe  and  quality  foods  to  consumers. 
Included  in  the  charge  to  the  Committee 
is  application  of  measures  by  competent 
authorities  to  provide  assurances  that 
foods  comply  with  essential 
requirements.  Recognition  of  quality 
assurance  systems  through  the 


development  of  guidelines  will  help 
ensure  that  foods  conform  to  the 
essential  requirements.  The  Government 
of  Australia  is  hosting  this  activity. 

Issues  To  Be  Discussed  at  the  Public 
Meetings 

The  following  issues  will  be 
discussed  during  the  public  meetings: 

•  Proposed  Draft  Guidelines  on  the 
Judgement  of  Equivalence  of  Sanitary 
Measures  Associated  v«rith  Food 
Inspection  and  Certification  Systems. 

•  Proposed  Draft  Guidelines  for  the 
Exchange  of  Information  of  Food 
Control  Emersency  Situations. 

•  Proposea  Draft  Guidelines  for  the 
Utilization  and  Promotion  of  QuaUty 
Assurance  Systems  to  meet 
Requirements  in  Relation  to  Food. 

•  Traceability  in  the  Context  of  Food 
Import  and  Export  Inspection  and 
Certification  Systems. 

Additional  Public  Notification 

Public  awareness  of  all  segments  of 
rulemaking  and  policy  development  is 
important.  Consequently,  in  an  effort  to 
better  ensure  that  minorities,  women, 
and  persons  with  disabilities  are  aware 
of  this  notice,  FSIS  will  announce  it  and 
make  copies  of  this  Federal  Register 
publication  available  through  the  FSIS 
Constituent  Update.  FSIS  provides  a 
weekly  Constituent  Update,  which  is 
communicated  via  Listserv,  a  free  e-mail 
subscription  service.  In  addition,  the 
update  is  available  on-line  through  the 
FSIS  web  page  located  at  http:// 
www.fsis.usda.gov.  The  update  is  used 
to  provide  information  regarding  FSIS 
policies,  procedures,  regulations. 
Federal  Register  notices,  FSIS  public 
meetings,  recalls,  and  any  other  types  of 
information  that  could  aftect  or  would 
be  of  interest  to  our  constituents/ 
stakeholders.  The  constituent  Listserv 
consists  of  industry,  trade,  and  farm 
groups,  consumer  interest  groups,  allied 
health  professionals,  scientific 
professionals,  and  other  individuals  that 
have  requested  to  be  included.  Through 
the  Listserv  and  web  page,  FSIS  is  able 
to  provide  information  to  a  much 
broader,  more  diverse  audience. 

For  more  information  contact  the 
Congressional  and  Public  Affairs  Office, 
at  (202)  720-9113.  To  be  added  to  the 
fi-ee  e-mail  subscription  service 
(Listserv)  go  to  the  "Constituent 
Update"  page  on  the  FSIS  web  site  at 
http://www.fsis.usda.gov/oa/update/ 
update.htm.  Click  on  the  "Subscribe  to 
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the  Constituent  Update  Listserv"  link, 
then  fill  out  and  submit  the  fonn. 

Done  at  Washington,  DC  on  September  26, 
2002. 

Edward  Scarbrough, 
U.S.  Manager  for  Codex  Alimentarius. 
(FR  Doc.  02-24978  Filed  10-1-02;  8:45  am) 

nUJNG  CODE  3410-OM-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Meeting  of  the  Land  Between  The 
Lakes  Advisory  Board 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

summary:  The  Land  Between  The  Lakes 
Advisory  Board  will  hold  a  meeting  on 
Thursday,  October  24,  2002.  Notice  of 
this  meeting  is  given  under  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  App. 
2. 

The  meeting  agenda  includes  the 
following: 

(1)  Welcome/Introductions/ Agenda 

(2)  Update  on  "Respect  the  Resources" 
Program 

(3)  School  Groups  and  Other 
Environmental  Education  Happenings 

(4)  Discussion  of  Comments  Received 

(5)  Land  &  Resource  Management 
Planning:  Milestones  of  Phase  I 

(6)  Upcoming  Speaking  Engagements 

(7)  Focus  Groups 

The  meeting  is  open  to  the  public. 
Written  comments  are  invited  and  may 
be  mailed  to:  William  P.  Lisowsky,  Area 
Supervisor,  Land  Between  The  Lakes, 
100  Van  Morgan  Drive,  Golden  Pond, 
Kentucky  42211.  Written  comments 
must  be  received  at  Land  Between  The 
Lakes  by  October  17,  2002,  in  order  for 
copies  to  be  provided  to  the  members  at 
the  meeting.  Board  members  will  review 
written  comments  received,  and  at  their 
request,  oral  clarification  may  be 
requested  at  a  future  meeting. 

DATES:  The  meeting  will  be  held  on 
Thursday,  October  24,  2002,  9  a.m.  to 
3:30  p.m.,  CDT. 

AOOflESSES:  The  meeting  will  be  held  at 
Kentucky  Dam  Village  State  Resort  Park, 
Gilbertsville,  Kentucky,  and  will  be 
open  to  the  public. 

FOR  FURTHER  INFOflMATKM  CONTACT: 
Sharon  Byers,  Advisory  Board  Liaison, 
Land  Between  The  Lakes,  100  Van 
Morgan  Drive,  Golden  Pond,  Kentucky 
42211.  270-924-2002. 

SUPPLEMENTARY  INFORMATION:  None. 


Dated:  September  25,  2002. 
William  P.  Lisowsky, 

Area  Supervisor,  Land  Between  The  Lakes. 
[FR  Doc.  02-24987  Filed  10-1-02;  8:45  atn] 

BILUNG  CODE  3410-11-P 

DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Notice  of  Proposed  Changes  in  the 
National  Handbook  of  Conservation 
Practices 

AGENCY:  Natural  Resources 
Conservation  Service,  USDA. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  Notice  is  hereby  given  of  the 
intention  of  the  Natural  Resources 
Conservation  Service"  (NRCS)  to  issue  a 
series  of  new  or  revised  conservation 
practice  standards  in  its  National 
Handbook  of  Conservation  Practices. 
These  standards  include:  Animal 
Mortality  Facility;  Aquaculture  Ponds; 
Bedding;  Contour  Orchard  and  Other 
Fruit  Areas;  Fence;  Grazing  Land 
Mechanical  Treatment;  Irrigation  Canal 
or  Lateral;  Irrigation  Field  Ditch; 
Irrigation  System,  Sprinkler;  Irrigation 
System,  Surface,  and  Subsurface; 
Irrigation  Water  Conveyance,  Ditch  and 
Canal  Lining,  Plain  Concrete;  Irrigation 
Water  Conveyance,  Ditch  and  Canal 
Lining,  Galvanized  Steel;  Mole  Drain; 
Range  Planting;  and  Surface  Drainage, 
Field  Ditch.  These  standards  are  used  to 
convey  national  guidance  in  developing 
Field  Office  Technical  Guide  Standards 
used  in  the  States  and  the  Pacific  Basin 
and  Caribbean  Areas.  NRCS  State 
Conservationists  and  Directors  for  the 
Pacific  Basin  and  Caribbean  Areas  who    , 
choose  to  adopt  these  practices  for  use 
within  their  States/ Areas  will 
incorporate  them  into  Section  IV  of  their 
Field  Office  Technical  Guide.  These 
practices  may  be  used  in  resource 
management  systems  that  treat  highly 
erodible  land,  or  on  land  determined  to 
be  wetland. 

EFFECTIVE  DATES:  Comments  will  be 
received  on  or  before  November  1,  2002. 
This  series  of  new  or  revised 
conservation  practice  standards  will  be 
adopted  after  the  close  of  the  30-day 
period. 

FOR  FURTHER  INFORMATION  CONTACT: 
Single  copies  of  these  standards  are 
available  bom  NRCS-CED  in 
Washington,  DC.  Submit  individual 
inquiries  and  return  any  comments  in 
writing  to  William  Hughey,  National 
Agricultural  Engineer,  Natural 
Resources  Conservation  Service,  Post 


Office  Box  2890,  Room  6139-S, 
Washington,  DC.  20013-2890.  The 
telephone  number  is  (202)  720-5023. 
The  standards  are  also  available,  and 
can  be  downloaded  from  the  Internet  at: 
http://www.ftw.nrcs.  usda.gov/ 
practice_stds.html. 

SUPPLEMENTARY  INFORMATION:  Section 
343  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
requires  NRCS  to  make  available,  for 
public  review  and  comment,  proposed 
revisions  to  conservation  practice 
standards  used  to  carry  out  the  highly 
erodible  land  and  weUand  provisions  of 
the  law.  For  the  next  30  days,  NRCS  will 
receive  comments  on  the  proposed 
changes.  Following  that  period,  a 
determination  will  be  made  by  NRCS    y 
regarding  disposition  of  those 
comments,  and  a  final  determination  of 
change  will  be  made. 

Signed  in  Washington,  DC,  on  September 
20,  2002. 
Bruce  1.  iCnight, 

Chief,  Natural  Resources  Conservation 
Service. 

(FR  Doc.  02-24963  Filed  10-1-02;  8:45  am) 
BttJUNG  CODE  3410-16-P 


BROADCASTING  BOARD  OF 
GOVERNORS 

Sunshine  Act  Meeting 

DATE  AND  TIME:  October  8,  2002;  11:15 
a.m.-12:15  p.m. 

PLACE:  Museum  of  Television  and 
Radio,  465  N.  Beverly  Dr.,  Beverly ilills, 
CA  90210. 

CLOSED  MEETING:  The  members  of  the 
Broadcasting  Board  of  Governors  (BBG) 
will  meet  in  closed  session  to  review 
and  discuss  a  number  of  issues  relating 
to  U.S.  Government-funded  non- 
military  international  broadcasting. 
They  will  address  internal  procedural, 
budgetary,  and  personnel  issues,  as  well 
as  sensitive  foreign  policy  issues 
relating  to  potential  options  in  the  U.S. 
international  broadcasting  field.  This 
meeting  is  closed  because  if  open  it 
likely  would  either  disclose  matters  that 
would  be  properly  classified  to  be  kept 
secret  in  the  interest  of  foreign  policy 
under  the  appropriate  executive  order  (5 
U.S.C.  552b(c){l))  or  would  disclose 
information  the  premature  disclosure  of 
which  would  be  likely  to  significanUy 
firustrate  implementation  of  a  proposed 
agency  action.  (5  U.S.C.  552b{c)(9)(B))  In 
addition,  part  of  the  discussion  will 
relate  solely  to  the  internal  personnel 
and  organizational  issues  of  the  BBG  or 
the  International  Broadcasting  Bureau. 
(5  U.S.C.  552b(c)(2)  and  (6)) 
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CONTACT  PERSON  FOR  MORE  INFORMATION: 
Persons  interested  in  obtaining  more 
information  should  contact  either 
Brenda  Hardnett  or  Carol  Booker  at 
(202) 401-3736. 

Dated:  September  30,  2002. 
Carol  Booker, 
Legal  Counsel. 

[FR  Doc  02-25222  Filed  9-30-02;  3:55  pm] 
BILUNG  CODE  aZSO-OI-H 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  37-2002] 

Foreign-Trade  Zone  1— New  Yortq 
Application  for  Sut»one,  Buiova 
Corporation  (Watches  and  Clocia), 
NewYorf(,NY 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by"  the  City  of  New  York,  grantee 
of  FTZ  1,  requesting  special-purpose 
subzone  status  for  the  warehousing  and 
distribution  facilities  of  Buiova 
Corporation,  located  in  Woodside  and 
Brooklyn,  New  York.  The  application 
was  submitted  pursuant  to  the 
provisions  of  the  Foreign-Trade  Zones 
Act.  as  amended  (19  U.S.C.  81a-81u), 
and  the  regulations  of  the  Board  (15  CFR 
part  400).  It  was  formally  filed  on 
September  23,  2002. 

Bulova's  facility  is  comprised  of  two 
sites.  Site  1  (77.439  sq.  ft.,  319 
employees)  is  located  at  26-15  Brooklyn 
Queens  Expressway,  Woodside,  New 
York;  and  Site  2  (87,000  sq.  ft..  31 
employees)  is  located  at  77  Commercial 
Street  in  Brooklyn,  New  York. 

The  facilities  repair,  warehouse  and 
distribute  watch  and  clock  products  and 
parts.  The  products  are  distributed  in 
the  U.S.  and  worldwide.  (About  12 
percent  are  exported.)  No  authority  is 


being  sought  for  activity  conducted 
under  FTZ  procedures  that  would  result 
in  a  change  in  tariff  classification. 

Zone  procedures  would  exempt 
Buiova  from  Customs  duty  payments  on 
foreign  products  that  are  reexported.  On 
its  domestic  sales,  the  company  would 
be  able  to  defer  duty  payments  until 
merchandise  is  shipped  from  the 
facilities.  The  application  indicates  that 
the  savings  from  zone  procedures  would 
help  improve  the  facilities'  international 
competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  is  invited  from 
interested  parties.  Submissions  (original 
and  3  copies)  shall  be  addressed  to  the 
Board's  Executive  Secretary  at  one  of 
the  following  addresses: 

1.  Submission  Via  Express/Package 
Delivery  Seivices:  Foreign-Trade  Zones 
Board.  U.S.  Department  of  Commerce. 
Franklin  Court  Building— Suite  4100W, 
1099  14th  St..  NW.  Washington,  DC. 
20005;  or 

2.  Submissions  Via  the  U.S.  Postage 
Service:  Foreign-Trade  Zones  Board. 
U.S.  Department  of  Commerce.  FCB — 
Suite  4100W.  1401  Constitution  Ave. 
NW.  Washington,  DC  20230. 

The  closing  period  for  their  receipt  is 
December  2.  2002.  Rebuttal  comments 
in  response  to  material  submitted 
during  the  foregoing  period  may  be 
submitted  during  the  subsequent  15-day 
period  (to  December  16.  2002). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  the  Office  of  the 
Foreign-Trade  Zones  Board's  Executive 
Secretary  at  address  Number  1  listed 
above,  and  the  U.S.  Department  of 
Commerce  Export  Assistance  Center.  20 
Exchange  Place,  40th  Floor,  New  York, 
New  York  10005. 


Dated:  September  24.  2002. 
Dennis  Pucdnelli, 
Executive  Secretary. 
[FR  Doc.  02-25069  Filed  10-1-02:  8:45  am) 

BUJNO  COM  SBIO-OS-P 

DEPARTMENT  OF  COMMERCE 

international  Trade  Administration 

Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
InvesUgadon;  Opportunity  To  Request 
Administrative  Review 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 

action:  Notice  of  Opportxmity  to 
Request  Administrative  Review  of 
Antidumping  or  Coimtervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation. 

Background 

Each  year  during  the  anniversary 
month  of  the  publication  of  an 
antidumping  or  countervailing  duty 
order,  finding,  or  suspension  of 
investigation,  an  interested  party,  as 
defined  in  section  771(9)  of  the  Tariff 
Act  of  1930,  as  amended,  may  request, 
in  accordance  with  section  351.213 
(2002).  that  the  Department  conduct  an 
administrative  review  of  that  < 

antidumping  or  coimtervailing  diity 
order,  finding,  or  suspended 
investigation. 

Opportunity  to  Request  a  Review:  Not 
later  than  the  last  day  of  October  2002, 
interested  parties  may  request 
administrative  review  of  the  following 
orders,  findings,  or  suspended 
investigations,  with  anniversary  dates  in 
October  for  the  following  periods: 


Antidumping  Duty  Proceedings  Period 

Italy:  Pressuie  Sensitive  Tape,  A-475-059 

Itteiaysia:  Extmded  Rubber  Thread,  A-657-805 

Romania:  Certain  Hrt-Roied  Cartxjn  Steel  Flat  Products'.  A-485-808 

The  People's  Republic  of  China 
The  People's  Republic  of  China 
The  People's  Republic  of  China: 


:  Barium  Chloode,  A-570-007 

:  Lode  Washers,  A-570-822 

:  Shop  Towels,  A-570-003 

Countervailing  Duty  Proooadbigs 

Iran:  Roasted  In-Shell  Pistachios,  C-607-€01 

Suspension  Agreements 

Russia:  Certain  Cut-to-Length  Carbon  Steel,  A-821-808 

Russia:  Uranium,  A-821-802 

South  Africa;  Certain  Cut-to-Length  Carbon  Steel,  A-791-804 

The  People's  RepuWIc  of  China:  Certain  Cut-to-Length  Carbon  Steel.  A-570-849 

Ukraine:  S«comanganese,  A-823-805  

Ukraine:  Certain  Cut-to-Length  Carbon  Steel,  A-823-80e 


Period 


10/1/01—9/30/02 
10/1  A)1— 9/30/02 

5/3/o^—aa^fO^ 
^o/^fo^-9/^OK)^ 

10/1/01— 9«V02 
10/1/01—9/30/02 

1/1/01—12/31/01 

10/1/01—9/301^ 
10/1/01—8/30^)2 
10/1/01—9/30/02 
10/1/01—9/30/02 
10/1/01—9/30/02 
10/1/01—9/30/02 


iQn  September  3,  2002  (67  FR  56267),  this  case  was  InadvertenMv  listed  in  ttw  opportunity  notk»  *»  September  casw.Theco^ 
sary  mon*  for  Certain  Hot-Rolled  Carbon  Steel  Flat  Products  from  Romania  is  rtovember.  This  case  will  be  listed  m  the  opportunity  notice  lor 
hk>vember  cases  which  wil  be  pubished  on  November  1, 2002. 
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In  accordance  with  section  351.213(b) 
of  the  regulations,  an  interested  party  as 
defined  by  section  771(9)  of  the  Act  may 
request  in  writing  that  the  Secretary 
conduct  an  administrative  review.  For 
both  antidiunping  and  countervailing 
duty  reviews,  the  interested  party  must 
specify  the  individual  producers  or 
exporters  covered  by  an  antidumping 
finding  or  an  antidumping  or 
coimtervailing  duty  order  or  suspension 
agreement  for  which  it  is  requesting  a 
review,  and  the  requesting  party  must 
state  why  it  desires  the  Secretary  to 
review  those  particular  producers  or 
exporters.  If  the  interested  party  intends 
for  the  Secretary  to  review  sales  of 
merchandise  by  an  exporter  (or  a 
producer  if  that  producer  also  exports 
merchandise  from  other  suppliers) 
which  were  produced  in  more  than  one 
coimtry  of  origin  and  each  country  of 
origin  is  subject  to  a  separate  order,  then 
the  interested  party  must  state 
specifically,  on  an  order-by-order  basis, 
which  exporter(s)  the  request  is 
intended  to  cover. 

Six  copies  of  the  request  should  be 
submitted  to  the  Assistant  Secretary  for 
Import  Administration,  International 
Trade  Administration,  Room  1870,  U.S. 
Department  of  Commerce,  14th  Street  & 
Constitution  Avenue,  NW.,  Washington, 
DC  20230.  The  Department  also  asks 
parties  to  serve  a  copy  of  their  requests 
to  the  Office  of  Antidimiping/ 
Countervailing  Enforcement,  Attention: 
Sheila  Forbes,  in  room  3065  of  the  main 
Commerce  Building.  Fiuther,  in 
accordance  with  section  351.303(f)(l)(i) 
of  the  regulations,  a  copy  of  each 
request  must  be  served  on  every  party 
on  the  Department's  service  list. 

The  Departmer*  will  publish  in  the 
Federal  Register  a  notice  of  "Initiation 
of  Administrative  Review  of 
Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation"  for  requests  received  by 
the  last  day  of  October  2002.  If  the 
Department  does  not  receive,  by  the  last 
day  of  October  2002,  a  request  for 
review  of  entries  covered  by  an  order, 
finding,  or  suspended  investigation 
listed  in  this  notice  and  for  the  period 
identified  above,  the  Department  will 
instruct  the  Customs  Service  to  assess 
antidumping  or  countervailing  duties  on 
those  entries  at  a  rate  equal  to  the  cash 
deposit  of  (or  bond  for)  estimated 
antidumping  or  countervailing  duties 
required  on  those  entries  at  the  time  of 
entry,  or  withdrawal  from  warehouse, 
for  consumption  and  to  continue  to 
collect  the  cash  deposit  previously 
ordered. 

This  notice  is  not  required  by  statute 
but  is  published  as  a  service  to  the 
international  trading  community. 


Dated:  September  26.  2002. 
HoUyA.Kuga, 

Senior  Office  Director,  Group  U,  Office  4, 
Import  Administration. 
(FR  Doc.  02-25070  Filed  10-1-02;  8:45  am) 

BILUNG  CODE  SBMhOS-P 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.  092502G] 

Pacific  Fistiery  Management  Council; 
Public  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Pacific  Fishery 
Management  Council's  (Council)  Highly 
Migratory  Species  Plan  Development 
Team  (HMSPDT)  and  Highly  Migratory 
Species  Advisory  Subpanel  (HMSAS) 
will  hold  a  work  session,  which  is  open 
to  the  public. 

DATES:  The  HMSPDT  and  HMSAS  will 
meet  Tuesday,  October  22,  2002  from  9 
a.m.  until  5  p.m.;  and  Wednesday, 
October  23,  2002  from  9  a.m.  until 
business  for  the  day  is  completed. 
ADDRESSES:  The  work  session  will  be 
held  at  the  Hubbs-Sea  World  Research 
Institute,  West  Room,  2595  Ingraham 
Street,  San  Diego,  CA  92109;  telephone: 
(619) 226-3870. 

Council  address:  Pacific  Fishery 
Management  Council,  7700  NE 
Ambassador  Place,  Suite  200,  Portland, 
OR  97220-1384. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Dan  Waldeck,  Pacific  Fishery 
Management  Coimcil,  (503)  820-2280. 
SUPPLEMENTARY  INFORMATION:  The 
primary  purpose  of  the  work  session  is 
to  review  the  September  2002  draft 
fishery  management  plan  (FMP)  and 
develop  recommendations  to  the 
Council.  The  FMP  is  scheduled  for  final 
Council  action  in  November 
2002  .Although  nonemergency  issues  not 
contained  in  the  meeting  agenda  may 
come  before  the  HMSPDT  and  HMSAS 
for  discussion,  those  issues  may  not  be 
the  subject  of  formal  HMSPDT  or 
HMSAS  action  during  this  meeting. 
HMSPDT  and  HMSAS  action  will  be 
restricted  to  those  issues  specifically 
listed  in  this  document  and  any  issues 
arising  after  publication  of  this 
document  that  require  emergency  action 
under  section  305(c)  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act,  provided  the  public 


has  been  notified  of  the  HMSPDT's  or 
HMSAS's  intent  to  take  final  action  to 
address  the  emergency. 

Special  Accommodatioiis 

In  our  continuing  efforts  to  streamline 
our  meeting  notification  process,  we  are 
building  an  email  notification  list.  If  you 
would  like  to  be  notified  of  future 
meetings  via  email,  please  contact  Ms. 
Kerry  Aden  at  (503)  820-2409  or 
kerry.aden@noaa.gov  to  provide  your 
email  address. 

The  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Ms. 
Carolyn  Porter  at  (503)  820-2280  at  least 
5  days  prior  to  the  meeting  date. 

Dated:  September  25,  2002. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  02-25076  Filed  10-1-O2;  8:45  am) 
BHJJNG  CODE  3610-a2-a 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.092602E] 

Marine  Mammals;  Hie  No.  774-164»-00 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
-Commerce. 

ACTION:  Receipt  of  application  for 
amendment. 

SUMMARY:  Notice  is  hereby  given  that 

NMFS,  Southwest  Fisheries  Science 

Center,  8604  La  JoUa  Shores  Drive,  La 

Jolla,  CA  92037,  has  requested  an 

amendment  to  Permit  No.  774-1649  to 

take  Southern  elephant  seals  (Mirounga 

leonina). 

DATES:  Written  or  telefaxed  comments 

must  be  received  on  or  before  November 

1,2002. 

ADDRESSES:  The  amendment  request 

and  related  documents  are  available  for 

review  upon  written  request  or  by 

appointment  in  the  following  office(s): 

Permits,  Conservation  and  Education 
Division,  Office  of  Protected  Resources, 
NMFS,  1315  East-West  Highway,  Room 
13705,  Silver  Spring,  MD  20910;  phone 
(301)713-2289;  fax  (301)713-0376;  and 

Southwest  Region,  NMFS,  501  West 
Ocean  Blvd.,  Suite  4200,  Long  Beach, 
CA  90802-4213;  phone  (562)980-4001; 
fax  (562)98{>-4018.Written  comments  or 
requests  for  a  public  hearing  on  this 
request  should  be  submitted  to  the 
Chief,  Permits,  Conservation  and 


Federal  Register /Vol.  67,  No.  191  /  Wednesday,  October  2,  2002 /Notices 


61851 


Education  Division,  F/PRl,  Office  of 
Protected  Resources,  NMFS,  1315  East- 
West  Highway,  Room  13705,  Silver 
Spring,  MD  20910.  Those  individuals 
requesting  a  hearing  should  set  forth  the 
specific  reasons  why  a  hearing  on  this 
particular  amendment  request  would  be 
appropriate. 

Comments  may  also  be  submitted  by 
facsimile  at  (301)713-0376,  provided 
the  facsimile  is  confirmed  by  hard  copy 
submitted  by  mail  and  postmarked  no 
later  than  the  closing  date  of  the 
comment  period.  Please  note  that 
comments  will  not  be  accepted  by  e- 
mail  or  other  electronic  media. 


Commission  and  its  Committee  of  ' 
Scientific  Advisors. 

Dated:  September  26,  2002. 
Eugene  T.  Nitta, 

Acting  Chief.  Permits,  Conservation  and 
Education  Division,  Office  of  Protected 
Resources,  National  Marine  Fisheries  Service. 
(FR  Doc.  02-25075  Filed  10-1-02;  8:45  am] 
MUMO  COOK  3610-32-6 


FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  Johnson  and  Amy  Sloan  (301)713- 
2289. 

SUPPLEMENTARY  INFORMATION:  The 
subject  amendment  to  Permit  No.  774- 
1649  issued  on  November  14,  20Q1  (66 
FR  58445)  is  requested  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.)  and  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216). 

Permit  No.774-1649-00  authorizes 
the  permit  holder  to  take  Antarctic  fur 
seals  [Arctocephalus  gazella).  Southern 
elephant  seals  (Mirounga  leonina), 
Crabeater  seals  (Lobodon 
carcinophagus],  Leopard  seals 
[Hydrurga  leptonyx),  Ross  seals 
[Ommatophoca  rossii),  and  Weddell 
seals  [Leptonychotes  weddellii)  by 
harassment  associated  with  life  history 
studies  and  census  surveys  for 
abundance  and  distribution  of 
pinnipeds.  The  targeted  species  for 
census  surveys  is  the  Antarctic  fur  seal, 
however,  due  to  overlap  of  their 
breeding  range  with  southern  elephant 
and  ice  seals,  a  relatively  small  number 
of  other  Antarctic  pinnipeds  are 
authorized  be  taken  incidentally  during 
these  surveys. 

The  permit  holder  requests 
authorization  to  take  Southern  elephant 
seal  pups  by  level  A  harassment 
associated  with  capture,  tagging  and 
marking.  A  total  of  200  seals  will  be 
taken  with  four  accidental  mortalities 
over  the  next  four  years. 

In  compliance  with  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.),  an  initial 
determination  has  been  made  that  the 
activity  proposed  is  categorically 
excluded  fi^m  the  requirement  to 
prepare  an  environmental  assessment  or 
environmental  impact  statement. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register, 
NMFS  is  forwarding  copies  of  this 
application  to  the  Marine  Mammal 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  an  Import  UmK  for 
Certain  Cotton  Textile  Products 
Produced  or  Manufactured  in 
Bangladesh 

September  30.  2002. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issiiing  a  directive  to  the 

Commissioner  of  Customs  adjusting  a 

limit. 

EFFECTIVE  DATE:  October  2,  2002. 
FOR  FURTHER  INFORMATKM  CONTACT:  Ross 
Arnold,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
statiis  of  this  limit,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850,  or  refer  to  the  U.S.  Customs 
website  at  http://www.customs.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  Apparel  website  at  http:// 
www.otexa.ita.doc.gov. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  Governments  of  the  United  States 
and  the  People's  Republic  of  Bangladesh 
have  agreed  to  increase  the  2002  limit 
for  Category  347/348  by  175,230  dozen 
special  carryforward.  For  every  dozen  of 
this  special  carryforwared  that  is  used, 
three  dozen  will  be  deducted  £rom  the 
2003  limit  for  Category  347/348.  up  to 
a  TnaximiiTn  of  525,690  dozen.  This  will 
reopen  the  current  limit  effective  on 
October  2,  2002. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schmiule  of  the  United  States  (see 
Federal  Register  notice  66  FR  65178, 
published  on  December  18,  2001).  Also 


see  66  FR  59409,  published  on 
November  28,  2001. 

fames  C.  Leonard  m. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

G>inmittee  for  the  Implementation  of  Textile 
Agreements 

September  30.  2002. 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Conunissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  21,  2001,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton  and  man- 
made  fiber  textile  products,  produced  or 
manufactured  in  Bangladesh  and  exported 
during  the  twelve-month  period  which  began 
on  January  1 ,  2002  and  extends  through 
December  31,  2002. 

Effective  on  October  2,  2002,  you  are 
directed  to  increase  the  current  limit  for 
Categories  347/348  to  3.949,163  dozen'. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(aKl). 

Sincerely, 
)ames  C.  Leonard  m. 
Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
(FR  Doc.  02-25116  Filed  9-30-02;  10:40  a.m. 

■LUNO  COOe  M10-OR-« 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  UmKs  for  Certain 
Cotton,  Wool,  Man-Made  Fiber.  SiM 
Blend  and  Otfier  Vegetable  Hber 
TexUles  and  Textile  Products 
Produced  or  Manufactured  In  Thailand 

September  26,  2002. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  October  2,  2002. 
FOR  FURTHER  MFORMATKM  CONTACT:  Ross 
Arnold,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota  • 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850,  or  refer  to  the  U.S.  Customs 
Web  site  at  http://www.customs.gov.  For 


'  The  limit  has  not  been  adjusted  to  account  for 
any  imports  exported  after  December  31.  2001. 
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infonnation  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  Apparel  Web  site  at  http:// 
otexa.ita.doc.gov. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956.  as  amended  (7  U.S.C.  1854): 
Executive  Order  11651  of  March  3. 1972,  as 
amended. 

The  current  limits  for  certain 
categories  are  being  adjusted,  variously, 
for  carryover,  canyforward,  and 
carryforward  used. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  66  FR  65178, 
published  on  December  18,  2001).  Also 
see  66  FR  63036,  published  on 
December  4,  2001. 

D.  Michael  Hutchinson, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

September  26.  2002. 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  27,  2001.  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Thailand  and 
exported  during  the  twelve-month  period 
which  began  on  January  1.  2002  and  extends 
through  December  31,  2002. 

Effective  on  October  2,  2002,  you  are 
directed  to  adjust  the  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing: 


Category 

Adjusted  twelve-month 
limit' 

347/348 

351/651  

434 

435 

438 

638/639 

647/648 

1,360,947  dozen. 
376,208  dozen. 
14.049  dozen. 
58,547  dozen. 
21.072  dozen. 
2.952,657  dozen. 
1.561 ,380  dozen. 

Category 

Ac^usted  twelve-month 
limit  1 

Group  II 

237,  331pt.2,  332- 

405,485,737  square 

348,351.352, 

meters  equivalent. 

359pt.  3,  433-438, 

440,442-448, 

459pt.«,  631pt.5. 

633-648,651, 

652,  659-H6, 

659pt.  ^  845,  846 

and  852,  as  a 

' 

group 

Subteveis  in  Group  ll< 

335/635 

758,298  dozen. 

336/636 

501,611  dozen. 

338/339 

2,607,246  dozen. 

340 

450,971  dozen. 

341/641  

964,619  dozen. 

342/642 

927,982  dozen. 

345 

439,304  dozen. 

'The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31.2001. 

2  Categories  331  pt.:  all  HTS  numbers  except 
6116.10.1720,  6116.10.4810,  6116.10.5510, 
6116.10.7510.  6116.92.6410,  6116.92.6420, 
6116.92.6430,  6116.92.6440,  6116.92.7450. 
6116.92.7460,  6116.92.7470,  6116.92.8800. 
6116.92  9400  and  6116.99.9510. 

3  Category  359pt.:  all  HTS  numbers  except 
6115.19.8010,  6117.10.6010,  6117.20.9010, 
6203.22.1000,  6204.22.1000,  6212.90.0010, 
6214.90.0010,  6406.99.1550,  6505.90.1525, 
6505.90.1540,  6505.90.2060  and 
6505.90.2545. 

'*  Category  459pt.:  all  HTS  numbers  except 
6115.19.8020,  6117.10.1000,  6117.10.2010, 
6117.20.9020,  6212.90.0020,  6214.20.0000, 
6405.20.6030,  6405.20.6060,  6405.20.6090, 
6406.99.1505  and  6406.99.1560. 

5 Category  631  pt.:  all  HTS  numbers  except 
6116.10.1730,  6116.10.4820,  6116.10.5520, 
6116.10.7520,  6116.93.8800,  6116.93.9400, 
6116.99.4800,  6116.99.5400  and 

6116.99.9530. 

« Category  659-H:  only  HTS  numbers 
6502.00.9030,  6504.00.9015,  6504.00.9060, 
6505905090,  6505.90.6090,  6505.90.7090 
and  6505.90.8090. 

^Category  659pt.:  all  HTS  numbers  except 
6502.00.9030,  6504.00.9015,  6504.00.9060, 
6505.90.5090,  6505.90.6090,  6505.90.7090, 
6505.90.8090  (Category  659-H); 

6115.11.0010,  6115.12.2000,  6117.10.2030. 
6117.20.9030,  6212.90.0030,  6214.30.0000, 
6214.40.0000,  6406.99.1510  and 

6406.99.1540. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

0.  Michael  Hutchinson, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

[FR  Doc.  02-24983  Filed  10-1-02;  8:45  am] 

BHJJNG  C006  3S10-DR-S 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Infonnation 
Collection  Requests 

agency:  Department  of  Education. 
ACTION:  Notice. 

summary:  The  Leader,  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer,  invites 
conunents  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
December  2,  2002. 


SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Act  of  1995  (44 
U.S.C.  Chapter  35)  reuqires  that  the 
Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
'  proposed  infonnation  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatment;  (2) 
title;  (3)  summary  of  the  collection;  (4) 
description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
respondents  and  frequency  of 
collection:  and  (6)  reporting  and/or 
recordkeeping  burden.  OMB  invites 
public  comment.  The  Department  of 
Education  is  especially  interested  in 
public  comment  addressing  the 
following  issues:  (1)  Is  this  collection 
necessary  to  the  proper  fimctions  of  the 
Department;  (2)  will  this  information  be 
processed  and  used  in  a  timely  manner; 

(3)  is  the  esstimate  of  burden  accurate; 

(4)  how  might  the  Department  enhance 
the  quality,  utility,  and  clarity  of  the 
inforamtion  to  be  collected;  and  (5)  how 
might  the  Department  minimize  the 
burden  of  this  collection  on  the 
respondents,  including  t  hrough  the  use 
of  information  technology. 

Dated:  September  26,  2002. 

John  D.  Tressler, 

Leader,  Regulatory  Infromation  Management 
Group,  Office  of  the  Chief  Information  Officer. 

Office  of  Special  Education  and 
Rehabilitative  Service 

Type  of  Review:  Extension. 

Title:  Annual  Program  Cost  Report. 

Frequency:  Aimually. 

Affected  Public:  State,  Local,  or  Tribal 
Gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  82. 
Burden  Hours:  385. 

Abstract:  Vocational  Rehabilitation 
(VR)  Services  data  submitted  on  the 
RSA-2  by  State  VR  agencies  for  each 
fiscal  year  (FY)  is  used  by  the 
Rehabilitation  Services  Administration 
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(RSA)  to  administer  and  manage  the 
Title  I  Program;  to  analyze  expenditures, 
evaluate  program  performance  and 
identify  problem  areas. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov, 
~by  selecting  the  "Browse  Pending 
Collections"  link  and  by  clicking  on 
lilnk  number  2168.  When  you  access  the 
infonnation  collection,  click  on 
"Download  Attachments"  to  view. 
Written  requests  for  information  shotild 
be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651  or  to  the  e-mail  address 
vivian_reese@ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  e-mail 
address  OCIOJUMG®ed.gpv  or  faxed  to 
202-708-9346!  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 
Comments  regarding  Durden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Sheila  Carey  or 
her  e-mail  address  Sheila.Carey@ed.gov. 
Individuals  who  use  a 
telecommtmications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

(FR  Doc.  02-24964  Filed  10-1-02;  8:45  am) 
BNJJNQ  CODE  4O0O-01-P 


DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review; 
Comment  Request 

agency:  Department  of  Education. 
action:  Notice. 

SUMMARY:  The  Leader,  Regulatory 
Infonnation  Management  Group,  Office 
of  the  Chief  Information  Officer  invites 
comments  on  the  submission  for  OMB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
November  1,2002. 

ADDRESSES:  Written  conunents  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Lauren  Wittenberg,  Desk 
Officer,  Department  of  Education,  Office 
of  Management  and  Budget,  725  17th 
Street,  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  e-mail  address 
Lauren_Wittenberg@oinb.eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 


that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
coUection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  pubUc 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obUgations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
title;  (3)  summary  of  the  collection:  (4) 
description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
respondents  and  frequency  of 
collection;  and  (6)  reporting  and/or 
recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:September  25,  2002. 
John  D.  Tressler, 

Leader, ,  Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information  Officer. 

Federal  Student  Aid 

Type  of  Review:  Revision. 

Title:  William  D.  Ford  Federal  Direct 
Loan  Program  Repayment  Plan 
Selection  Form. 

Frequency:  On  Occasion. 

Affected  Public:  Individuals  or 
household. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  1,927,000. 
Burden  Hours:  635,910. 

Abstract:  Borrowers  who  receive 
loans  through  the  William  D.  Ford 
Federal  Direct  Loan  Program  will  use 
this  form  to  select  a  repajrment  plan  for 
their  loans. 

Requests  for  copies  of  the  submission 
for  OMB  review;  comment  request  may 
be  accessed  fit)m  http:// 
edicsweb.ed.gov,  by  selecting  the 
"Browse  Pending  Collections"  link  and 
by  clicking  on  link  number  2116.  When 
you  access  the  information  collection, 
dick  on  "Download  Attachments  "  to 
view.  Written  requests  for  information 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651  or  to  the  e-mail  address 
vivan.reese@ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  e-mail 


address  OCIO_RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  .the 
complete  title  of  the  information 
collection  when  making  your  request. 
Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Joseph  Schubart  at 
his  e-mail  address  Joe.Schubart@ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

[FR  Doc.  02-24855  Filed  10-1-02;  8:45  am) 

■NOJNO  COOC  4000-«1-l> 


DEPARTMENT  OF  ENERGY 

Office  Of  Science 

Advanced  Scientific  Computing 
Advisory  Committee 

agency:  Department  of  Energy. 
action:  Notice  of  open  meeting. 

SUMMARY:  This  notice  annoimces  a 
meeting  of  the  Advanced  Scientific 
Computing  Advisory  Committee 
(ASCAC).  Federal  Advisory  Committee 
Act  (PubUc  Law  92-463,  86  Stat.  770) 
requires  that  public  notice  of  these 
meetings  be  announced  in  the  Federal 
Register. 

DATES:  Thursday,  October  17,  2002,  8:30 
a.m.  to  5:30  p.m.;  Friday,  October  18, 
2002,  8:30  a.m.  to  1  p.m. 
ADDRESSES:  Hilton  Washington  Embassy 
Row  Hotel,  2015  Massachusetts  Avenue, 
NW.,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Melea  Baker,  Office  of  Advanced 
Scientific  Computing  Research;  SC-30/ 
Germantown  Building;  U.S.  Department 
of  Energy;  1000  Independence  Avenue, 
SW.,  Washington  DC  20585-1290; 
Telephone  (301>-903-7486  (Email: 
Melea.Bakei^cience.doe.gov). 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Meeting:  The  purpose 
of  this  meeting  is  to  provide  advice  and 
guidance  with  respect  to  the  advanced 
scientific  computhig  research  program. 

Tentative  Agenda:  Agenda  will 
include  discussions  of  the  following: 

Thursday.  October  17. 2002 

Introduction 

Remarks  from  the  Director,  Office  of 

Science 
Reports  and  Discussions  of  ASCAC 

Facilities  Subcommittee  Meeting  on 

Japanese  Earth  Simulator  Initiative 
Scientific  Discovery  through  Advanced 

Computing  Update  PubUc  Comment 
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Friday,  October  18,  2002 

Report  on  Activities  of  DOE  Advisory 

Committee  Chairs 
Workshop  Updates — Nanoscience  and 

Networking 
Applied  Mathematics  Roadmap 
Fusion  Simulation  Project  Update 
Biotechnology  Subcommittee  Report 
New  Business 
Advisory  Committee  Open  Discussion 

of  Issues 
Public  Comment 

Public  Participation:  The  meeting  is 
open  to  the  public.  If  you  would  like  to 
file  a  written  statement  with  the 
Committee,  you  may  do  so  either  before 
or  after  the  meeting.  If  you  would  like 
to  make  oral  statements  regarding  any  of 
the  items  on  the  agenda,  you  should 
contact  Melea  Baker  via  FAX  at  301- 
903-4846  or  via  email 
(Melea.Baker®science.do€.gov).  You 
must  make  your  request  for  an  oral 
statement  at  least  5  business  days  prior 
to  the  meeting.  Reasonable  provision 
will  be  made  to  include  the  scheduled 
oral  statements  on  the  agenda.  The 
Chairperson  of  the  Committee  will 
conduct  the  meeting  to  facilitate  the 
orderly  conduct  of  business.  Public 
comment  will  follow  the  10-minute 
rule. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying'within  30  days  at  the  Freedom 
of  Information  Public  Reading  Room; 
lE-190,  Forrestal  Building;  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585;  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday, 
except  holidays. 

Issued  in  Washington,  DC,  on  September 
27,  2002. 

Rachel  M.  Samuel, 

Deputy  Advisory  Committee.  Management 
Officer. 

(FRXtoc.  02-25074  Filed  10-1-02;  8:45  ami 
BUJNG  CODE  64SO-01-P 


DEPARTMENT  OF  ENERGY 

F«d«ral  Energy  Regulatory 
Commisaion 

[Dodwt  No.  RP02-SS6-0001 

Algonquin  Gaa  Tranamiaaion 
Company;  Notice  of  Propoaed 
Changaa  In  FERC  Gaa  Tariff 

September  26,  2002. 

Take  notice  that  on  September  24, 
2002.  Algonquin  Gas  Transmission 
Company  (Algonquin)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Fourth  Revised  Volimie  No.  1,  the 
following  revised  tariff  sheet  effective 
October  25,  2002: 


Second  Revised  Sheet  No.  6S1 

Algonquin  states  that  the  purpose  of 
this  filing  is  to  revise  the  capacity 
release  provisions  in  Section  14  of  the 
General  Terms  and  Conditions  with  the 
addition  of  a  new  section  14.12  which 
sets  forth  its  right  to  terminate 
temporary  capacity  releases  by  shippers 
who  are  not  creditworthy  or  who  have 
become  non-creditworthy. 

Algonquin  states  that  copies  of  its 
filing  have  been  mailed  to  all  affected 
customers  and  interested  state 
commissions.  Any  person  desiring  to  be 
heard  or  to  protest  said  filing  should  file 
a  motion  to  intervene  or  a  protest  writh 
the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Sections  385.214  or  385.211  of  the 
Commission's  rules  and  regulations.  All 
such  motions  or  protests  must  be  filed 
in  accordance  with  Section  154.210  of 
the  Commission's  regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)  502-8222  or  for 
TTY.  (202)  502-8659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  flings.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

(PR  Doc.  02-25023  Filed  10-1-02;  8:45  am] 

BMJJNG  COOC  S717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[Deckel  No.  RP02-557-000] 

Algonquin  LNG,  Inc.;  Notice  of 
Propoeed  Cltangea  In  FERC  Gaa  Tariff 

September  26,  2002. 

Take  notice  that  on  September  24, 
2002,  Algonquin  LNG,  hic.  (ALNG) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1. 


Fifth  Revised  Sheet  No.  66,  to  be 
effective  October  25,  2002. 

ALNG  states  that  the  purpose  of  this 
filing  is  to  revise  the  capacity  release 
provisions  in  Section  14  of  the  General 
Terms  and  Conditions  with  the  addition 
of  a  new  Section  14.12  which  sets  forth 
its  right  to  terminate  temporary  capacity 
releases  by  shippers  who  are  not 
creditworthy  or  who  have  become  non- 
creditworthy. 

ALNG  states  that  copies  of  its  filing 
have  been  mailed  to  all  affected 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washmgton,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  website  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  doctunent.  For 
Assistance,  call  (202)  502-6222  or  for 
TTY,  (202)  502-8659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Wktson,  Jr., 

Deputy  Secretary. 

(PR  Doc.  02-25022  Filed  10-1-02;  8:45  am] 

MJJNG  COOK  cnr-oi-p 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[Doctet  No.  RP02-356-000] 

Canyon  Creole  Compreaaion  Company; 
Notice  of  Further  Technical 
Conference 

September  26,  2002. 

In  the  Commission's  order  issued  on 
Jime  27,  2002,1  the  Commission 
directed  that  a  technical  conference  be 
held  to  address  issues  raised  by  the 
filing. 

Tdce  notice  that  a  further  telephone 
conference  will  be  held  on  Tuesday, 
October  8,  2002,  at  10  a.m. 

Parties  will  be  sent  instruction  on 
how  to  join  the  telephone  conference. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-25027  Filed  10-1-02;  8:45  am] 

BHJJNG  COM  6717-01-e 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[Doclwt  No.  RP02-55»-000] 

Eaat  Tenneaaee  Natural  Gaa  Company; 
Notice  of  Propoaed  Changaa  In  FERC 
Gaa  Tariff 

September  26.  2002. 

Take  notice  that  on  September  24. 
2002.  East  Tennessee  Natural  Gas 
Company  (East  Teimessee)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff. 
Second  Revised  Volume  No.  1,  Third 
Revised  Sheet  No.  100,  First  Revised 
Original  Sheet  No.  147A,  Fifth  Revised 
Sheet  No.  155.  and  Original  Sheet  No. 
155A.  effective  October  25.  2002. 

East  Tennessee  states  that  the  purpose 
of  this  filing  is  to  revise  the  capacity 
release  provisions  in  Sections  17  and  18 
of  the  General  Terms  and  Conditions 
with  the  addition  of  a  new  Sections 
17.15  and  18.14  which  set  forth  its  right 
to  terminate  temporary  capacity  releases 
by  shippers  who  are  not  creditworthy  or 
who  have  become  non-creditworthy. 

East  Tennessee  states  that  copies  of  its 
filing  have  been  mailed  to  all  affected 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE..  Washington.  DC 


20426.  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  "This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  website  at  http:// 
jvww./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)  502-8222  or  for 
TTY.  (202)  502-6659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See,  18 
CFR  385.2001  (a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson.  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-25021  Filed  10-1-02;  8:45  am) 

BNJJNQ  COOE  6717-01-r 


'  Canyon  Creek  Compression  Company.  99  FERC 
161.351(2002). 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[Doclwl  No.  RP02-654-000] 

Eaatem  Shore  Natural  Gaa  Company; 
Notice  of  Propoaed  Changaa  in  FERC 
GaaTariff 

September  26,  2002. 

Take  notice  that  on  September  24. 
2002,  Eastern  Shore  Natural  Gas 
Company  (ESNG)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Second 
Revised  Volume  No.  1,  revised  tariff 
sheets  listed  on  Appendix  A  to  the 
filing,  with  a  proposed  effective  date  of 
October  1,2002. 

ESNG  states  that  the  purpose  of  this 
instant  filing  is  to  track  rate  changes 
attributable  to  storage  services 
purchased  from  Transcontinental  Gas 
Pipe  Line  Corporation  (Transco)  under 
its  Rate  Schedules  GSS,  LGA  and  LSS. 
The  costs  of  the  above  referenced 
storage  services  comprise  the  rates  and 
charges  payable  under  ESNG's  Rate 
Schedules  GSS  ,  LGA  and  LSS. 
respectively.  This  tracking  filing  is 
being  made  pursuant  to  Section  3  of 
ESNG's  Rate  Schedules  GSS.  LGA  and 
LSS. 


ESNG  states  that  copies  of  the  filing 
have  been  served  upon  its  jurisdictional 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426.  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Conunission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
Hivw.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  nimiber  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)  502-8222  or  for 
TTY.  (202)  502-8659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson.  |r.. 

Deputy  Secretary. 

(FR  Doc.  02-25025  Filed  10-1-02;  8:45  am] 

MLUNO  COOC  snr-oi-p 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[Ooclwt  No.  RP02-55»-0001 

Egan  Hub  Partnera,  L.P.;  Notice  of 
Propoeed  Changaa  In  FERC  Gaa  Tariff 

September  26,  2002. 

Take  notice  that  on  September  24. 
2002,  Egan  Hub  Partners.  L.P.  (Egan 
Hub)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Original  Volume  No.  1. 
Original  Sheet  No.  70A,  effective 
October  25.  2002: 

Egan  Hub  states  that  the  purpose  of 
this  filing  is  to  revise  the  capacity 
release  provisions  in  Section  4  of  the 
General  Terms  and  Conditions  with  the 
addition  of  a  new  Section  4.13  which 
sets  forth  its  right  to  terminate 
temporary  capacity  releases  by  shippers 
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who  are  not  creditworthy  or  who  have 
become  non-creditworthy. 

Egan  Hub  states  that  copies  of  its 
filing  have  been  mailed  to  all  affected 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
Movw./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 


Date 


Octobers 
Octobers 
Octobers 


last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)  502-8222  or  for 
TTY,  (202)  502-8659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-25020  Filed  10-1-02;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Proiect  No.  184-065,  California] 

El  Dorado  Irrigation  District;  Notice  of 
Public  IMeetings 

September  25.  2002. 

The  Federal  Energy  Regulatory 
Commission  (Commission)  is  reviewing 
the  application  for  a  new  license  for  the 
El  Dorado  Project  (FERC  No.  184),  filed 
on  February  22,  2000.  The  El  Dorado 
Project,  licensed  to  the  El  Dorado 
Irrigation  District  (EID),  is  located  on  the 
South  Fork  American  River,  in  El 
Dorado,  Alpine,  and  Amador  Counties,^ 
California.  The  project  occupies  lands  of 
the  Eldorado  National  Forest. 

The  EID,  several  State  and  Federal 
agencies,  and  several  non-governmental 
agencies  are  working  collaboratively 
with  a  facilitator  to  resolve  certain 
issues  relevant  to  this  proceeding.  These 
meetings  are  a  part  of  diat  collaborative 
process.  Meetings  will  be  held  as 
follows: 


Group 


Aquatics/IHydrology  Workgroup 
Aquatics/Hydrology  Workgroup 
Recreation  Workgroup 


Time 


9  a.m.-4  p.m. 
9a.m.-12  p.m. 
1  p.m.-4  p.m. 


We  invite  the  participation  of  all 
interested  governmental  agencies,  non- 
governmental organizations,  and  the 
general  public  in  these  meetings. 

All  meetings  will  be  held  in  the 
Rancho  Cordova  Holiday  Inn,  located  at 
11131  Folsom  Blvd,  Rancho  Cordova, 
California. 

For  further  information,  please 
contact  Elizabeth  Molloy  at  (202)  502- 
8771  or  John  Mudre  at  (202)  502-8902. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

(FR  Doc.  02-23880  Filed  10-1-02;  8:45  ami 

aiUJNa  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory  _ 
Commission 

[Doclwt  Nos.  RPOO-318-002  and  RP01-6- 
003] 


Enbridge  Pipelines  (KPC);  Notice  of 
Compliartce  Filing 

September  25.  2002. 

Take  notice  that  on  September  23, 
2002,  as  amended  September  24,  2002, 
Enbridge  Pipelines  (KPC),  (KPC) 


tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1, 
Substitute  First  Revised  Sheet  No.  121B, 
with  an  effective  date  of  September  1, 
2002. 

KPC  states  that  the  filing  is  being 
made  in  compliance  with  the 
Commission's  September  12,  2002  order 
in  these  proceedings. 

KPC  states  that  complete  copies  of  its 
filing  are  being  mailed  to  all  of  the 
parties  on  the  Commission's  Official 
Service  list  for  these  proceedings,  all  of 
its  jurisdictional  customers,  and 
applicable  State  Commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 


http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
niunber  field  to  access  the  document. 
For  Assistance,  call  (202)  502-8222  or 
for  TTY,  (202)  502-8659.  The 
Commission  strongly  encourages 
electronic  filings.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  imder  the 
"e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-24884  Filed  10-1-02;  8:45  am) 

BNXMG  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dodwt  No.  RP02-488-001] 

Enbridge  PipeHnes  (KPC);  Notice  Of 
Compliance  Filing 

September  26,  2002. 

Take  notice  that  on  September  24, 
2002,  Enbridge  Pipelines  (KPC).  (KPC) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1, 
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Substitute  First  Revised  Sheet  No.  180, 
with  an  effective  date  of  October  1, 
2002. 

KPC  states  that  the  filing  is  being 
made  in  compliance  with  the 
Commission's  Sejitember  16,  2002  order 
in  this  proceeding. 

KPC  states  thatycomplete  copies  of  its 
filing  are  being  mailed  to  all  of  the 
parties  on  the  Commission's  Official 
Service  list  for  these  proceedings,  all  of 
its  jurisdictional  customers,  and 
applicable  State  Commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  rules  and 
regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings,  lliis  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  call  (202)  502-8222  or 
for  TTY.  (202)  502-8659.  The 
Commission  strongly  encourages 
electronic  filings.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  Unk. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

(FR  Doc.  02-25026  Filed  10-1-02;  8:45  am] 

BMJJNG  COM  6717-01-^ 


DEPARTMENT  OF  ENERGY 

Federal  Enargy  RaguMory 
Commission 

[Doetot  No.  RP02-S6fr-000] 

MarWmas  «  Northaatt  PIpallna,  LLC; 
NoMca  of  Proposad  Changaa  in  FERC 
Gaa  Tariff 

September  26,  2002. 

Take  notice  that  on  September  24, 
2002,  Maritimes  &  Northeast  Pipeline, 
LL.C.  (Maritimes)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  Original  Sheet  No.  259A. 
to  become  effective  October  25,  2002. 

Maritimes  states  that  the  purpose  of 
this  filing  is  to  revise  the  capacity 
release  provisions  in  Section  9  of  the 
General  Terms  and  Conditions  with  the 


addition  of  a  new  Section  9.9  which  sets 
forth  its  right  to  terminate  temporary 
capacity  releases  by  shippers  who  are 
not  creditworthy  or  who  have  become 
non-creditworthy. 

Maritimes  states  that  copies  of  its 
filing  have  been  mailed  to  all  affected 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commis^on's 
Rtiles  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  "This 
filing  is  available  for  review  at  the 
Conunission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  website  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  nimiber  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)502-8222  or  for 
TTY,  (202)  502-8659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  imder  the  "e-Filing"  link. 

Linwood  A.  Wataon,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-25019  Filed  10-1-02;  8:45  am] 

■LUNG  CODE  (717-01-^ 


DEPARTMENT  OF  ENERGY 

FMIaral  Energy  Regulatory 
Commission 

[DodcM  No.  RP9»-178-06«) 

Natural  Gaa  Pipeline  Company  of 
Amarlea;  Notica  of  NagoUatad  Rata 

September  25,  2002. 

Take  notice  that  on  September  23, 
2002,  Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff, 
Sixth  Revised  Volume  No.  1,  certain 
tariff  sheets,  to  be  effective  December  1, 
2002. 

Natural  states  that  the  purpose  of  this 
filing  is  to  implement  a  new  negotiated 


rate  transaction  entered  into  by  Natural 
and  Northern  Indiana  Public  Service 
Company  under  Natural's  Rate  Schedule 
FTS  pursuant  to  Section  49  of  the 
General  Terms  and  Conditions  of 
Natural's  Tariff.  Natural  states  that  the 
amended  negotiated  rate  agreement  does 
not  deviate  in  any  material  respect  from 
the  applicable  form  of  service  agreement 
in  Natural's  Tariff. 

Natural  states  that  copies  of  the  filing 
are  being  mailed  to  all  parties  set  out  on 
the  Commission's  official  service  list  in 
Docket  No.  RP99-1 76. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
tvww./eir.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  dociunent.  For 
Assistance,  call  (202)502-8222  or  for 
TTY,  (202)  502-8659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Q)mmi8Sion  strongly 
encourages  electronic  filings.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-24883  Filed  10-1-02;  8:45  am] 

■LUNQ  COOe  6717-01-^ 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commisaion 

September  25,  2002. 

[Docket  Nos.  RPOO-398-002  and  RPOl-34- 
004] 

Overthrust  Pipeline  Company.  Notice 
of  Compliance  Filing 

Take  notice  that  on  September  23, 
2002,  Overthrust  Pipeline  Company 
(Overthrust)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  First  Revised 
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Volume  No.  1-A,  the  tariff  sheets  listed 
follows: 

First  Revised  Volxune  No.  1-A 

Ninth  Revised  Sheet  No.  1 

Ninth  Revised  Sheet  No.  4 

Sixth  Revised  Sheet  No.  5 

Twelfth  Revised  Sheet  No.  30 

Fifth  Revised  Sheet  No.  44 

Fifth  Revised  Sheet  No.  45 

Ninth  Revised  Sheet  No.  48 

Fifth  Revised  Sheet  No.  54 

Fourth  Revised  Sheet  No.  58 

Original  Sheet  No.  58A 

First  Revised  Sheet  No.  67G 

Original  Sheet  No.  67H 

Original  Sheet  No.  671 

Original  Sheet  No.  67; 

Original  Sheet  No.  67K 

Fourth  Revised  Sheet  No.  78E 

First  Revised  Sheet  No.  781 

Original  Sheet  No.  78J 

Original  Sheet  No.  78K 

Alternate  Original  Sheet  No.  78J 

Alternate  Original  Sheet  No.  78K 

Overthrust  states  that  the  filing  is 
being  made  in  compliance  with  the 
Commission's  Order  on  Compliance 
with  Order  Nos.  637,  587-G  and  587-L 
issued  on  August  22,  2002,  (the  August 
22nd  order)  in  Docket  Nos.  RPOO-398- 
000.  RPOl-34-000,  and  -001.  The 
August  22nd  order  approved,  in  part, 
Overthrust's  pro  forma  tariif  sheets  filed 
July  14,  2000,  and  directed  Overthrust 
to  make  further  modifications. 
Overthrust  tendered  for  filing,  proposed 
actual  tariff  sheets  that  include  the 
language  approved  in  Overthrust's  July 
14,  2000,  pro  forma  compliance  filing  as 
well  as  language  that  comports  with  the 
Coounission's  directives.  These 
modifications  are  included  in  First 
Revised  Volume  No.  1-A  of  Overthrust's 
FERC  Gas  Tariff. 

Overthrust  states  that  a  copy  of  this 
filing  has  been  served  upon  its 
customers,  the  Public  Service 
Commission  of  Utah  and  the  Public 
Service  Commission  of  Wyoming. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Conunission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  niunber  excluding 
the  last  three  digits  in  the  docket 


nimiber  field  to  access  the  document. 
For  Assistance,  call  (202)502-8222  or 
for  TTY,  (202)  502-8659.  The 
Commission  strongly  encourages 
electronic  filings.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Linwood  A.  Watson,  Jr.,    " 

Deputy  Secretary. 

(PR  Doc.  02-24885  Filed  10-1-02;  8:45  am] 

BUJNQ  CODE  Sn7-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlsalon 

[DodcM  No.  OR02-1 3-000] 

SFPP,  L.P.;  Notice  Of  PMWon  for 
Dedaiatory  Order 

September  26,  2002. 

Take  notice  that  on  September  19, 
2002,  SFPP,  L.P.  (SFPP)  filed  in  Docket 
No.  OR02-13-000,  a  petition  for  a 
declaratory  order,  pursuant  to  Rule 
207(a)(2)  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.207(a)(2)).  SFPP  requests  that  the 
Commission  issue  an  expedited 
decision  on  this  Petition  no  later  than 
the  end  of  December  2002.  This  filing 
may  be  viewed  online  at  http:// 
www.ferc.fed.us/fenis.htm,  on  file  with 
the  Commission  and  open  to  public 
inspection. 

SFPP  states  that  it  proposes  to  expand 
the  capacity  of  its  currently  constrained 
East  Line,  which  operates  under  Tariff 
FERC  No.  73  and  provides  service  from 
El  Paso,  TX  and  Diamond  Jimction,  TX 
to  Lordsbiug,  NM,  Tucson,  AZ,  and 
Phoenix,  AZ,  as  follows:  (1)  SFPP 
proposes  to  expand  the  capacity  of  the 
East  Line's  segment  from  El  Paso  to 
Tucson  by  approximately  53,000  barrels 
per  day,  and  (2)  SFPP  proposes  to 
expand  the  capacity  of  the  East  Line's 
segment  bom  Tucson  to  Phoenix  by 
approximately  44,000  barrels  per  day. 

SFPP's  East  Line  has  been  imder 
prorationing  since  the  beginning  of  . 
1999.  The  current  constrained  capacity 
of  the  East  Line  is  expected  to  be 
exacerbated  by  anticipated  expansions 
of  refineries  and  a  pipeline  currently 
providing  supply  to  the  East  Line,  and 
by  the  opening  of  Longhom  Pipeline. 
SFPP  states  that  letters  of  intent 
received  from  ciurent  and  potential  East 
Line  shippers  regarding  this  proposed 
expansion  indicate  that  this  expansion 
is  necessary  and  will  be  utilized. 

In  order  to  go  forward  with  this 
proposed  expansion  of  the  East  Line, 
SFPP  states  that  it  seeks,  by  the  end  of 


December  2002  a  Commission 
declaration: 

(a)  That  a  substantial  divergence, 
pursuant  to  Section  342.4(a),  can  be 
based  on  a  capital  investment,  such  as 
SFPP's  investment  in  the  proposed  East 
Line  expansion; 

(b)  that,  if  cost-of-service  tariff  rates 
calculated  in  the  event  the  proposed 
East  Line  expansion  goes  into  service 
exceed  indexed  tariff  rates  by  20  percent 
or  more,  the  Commission  will  find  that 
such  a  difference  constitutes  a 
substantial  divergence  pursuant  to 
Section  342.4(a)  under  the 
circumstances  of  the  East  Line  and  will 
permit  SFPP  to  charge  such  cost-of- 
service  tariff  rates;  and 

(c)  that  if,  in  response  to  a  protest 
concerning  the  level  of  the  tariff  rates, 
the  Commission  suspends  East  Line 
cost-of-service  tariff  rates  filed  by  SFPP 
following  the  proposed  East  Line 
expansion,  those  rates  will  be  accepted 
for  filing  and  made  effective  as  of  the 
date  proposed  by  SFPP,  subject  to 
refund. 

SFPP  states  that  without  favorable 
Commission  action  on  these  requests,  it 
will  not  undertake  the  proposed  East 
Line  expansion.  Assuming  Commission 
approval  of  SFPP's  Petition  for 
Declaratory  Order  and  request  for 
expedited  decisions,  SFPP  states  that  it 
anticipates  construction  to  begin  in 
,  2004  and  service  on  the  expanded  East 
Line  to  begin  in  the  first  quarter  of  2005. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before 
October  21,  2002.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene,  lliis 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  docimient.  For 
Assistance,  call  (202)502-8222  or  for 
TTY,  (202)  502-8659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
-  paper.  The  Commission  strongly 
encoiirages  electronic  filings.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
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instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Wataon,  Jr., 

Deputy  Secretary. 

[PR  Doc.  02-25014  Filed  10-1-02;  8:45  am) 

BiuJNG  CODE  cnr-oi-^ 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
CoRHnlaaion 

[Doelwt  No.  EL02-128-000] 

SIthe  New  England  HoMlnga,  LLC  v. 
ISO  New  England  Inc.;  Notice  of  HIIng 

September  26. 2002. 

Take  notice  that  on  September  23, 
2002.  Sithe  New  England  Holdings,  LLC 
tendered  for  filing  a  complaint  against 
ISO  New  England  Inc.,  alleging 
violations  of  the  Federal  Power  Act  and 
the  Commission's  regulations. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE,  Washington.  DC 
20426,  in  accordance  Mdth  Rules  211 
and  214  of  the  Commission's  Rtiles  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  vail  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Ail  such 
motions  or  protests  shovdd  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  nimiber 
filed  to  access  the  document.  For 
assistance,  call  (202)  502-8222  or  TTY, 
(202)  502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encoiuBges 
electronic  filings.  Ck>mment  Date: 
October  16.  2002. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[PR  Doc.  02-25013  Filed  10-1-02;  8:45  am] 

BUJNa  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  ftogulatory 
Commission 

[Dociwt  No.  EF02-4011-0(DO] 

Southwestern  Power  Administration; 
Notice  of  HIIng 

September  26,  2002. 

Take  notice  that  the  Secretary,  U.S. 
Department  of  Energy  on  September  20, 
2002,  submitted  to  Uie  Federal  Energy 
Regulatory  Commission  (Commission) 
for  confirmation  and  approval  on  a  final 
basis,  pursuant  to  the  authority  vested 
in  the  Commission  by  Delegation  Order 
No.  00-037.00,  effective  December  6, 
2001,  the  following  Southwestern  Power 
Administration  (Southwestern) 
Integrated  System  rate  schedules: 

Rate  Sdiedule  P-02,  Wholesale  Rates 
for  Hydro  Peaking  Power 

Rate  Schedule  NFTS-02,  Wholesale 
Rates  for  Non-Federal 

Transmission/Interconnection 
Facilities  Service 

Rate  Schedule  EE-02.  Wholesale  Rate 
for  Excess  Energy 

The  Integrated  System  (System)  rate 
schedules  were  confirmed  and  approved 
on  an  interim  basis  by  the  Secretary  in 
Rate  Order  No.  SWPA-48  for  the  period 
October  1.  2002,  through  September  30, 
2006,  and  have  been  submitted  to  the 
Commission  for  confirmation  and 
approval  on  a  final  basis  for  the  same 
period.  The  System  rates  will  increase 
the  annual  revenue  from  $109,463,500 
to  $115,006,176  primarily  to  recover 
increased  expenditures  in  operation  and 
maintenance  (O&M)  and  investment.  In 
addition,  an  analysis  of  the  Purchased 
Power  Deferral  Account  indicates  the 
need  for  an  annual  increase  of  $595,827 
to  recover  the  purchased  energy  costs. 
The  total  annual  revenue  increase  will 
be  $6,138,503.  or  5.6  percent  effective 
October  1,  2002.  Southwestern  has 
continued  the  rate  structure  that 
conforms  with  the  intent  of  the 
Commission  Order  No.  888; 
consequently,  the  actual  rate  impact  on 
each  customer  will  vary  based  on  the 
type  of  service  requested  and  provided. 
"The  proposal  also  includes  a 
continuation  of  the  Administrator's 
Discretionary  Purchased  Power  Adder 
Adjustment,  to  adjust  the  purchased  ' 
power  adder  annually  up  to  $0.0011  per 
kilowatt-hour  as  necessary,  imder  a 
formula-type  rate,  with  notification  to 
the  Commission. 

The  Secretary  has  also  submitted  for 
confirmation  and  approval  on  a  final 
basis  the  previous  extension  of  the 
Integrated  System  rates.  The  extension 
was  confirmed  and  approved  on  an 
interim  basis  by  the  Deputy  Secretary  in 


Rate  Order  No.  SWPA-45  effective 
October  1,  2001,  through  September  30, 
2002. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Ail  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
filed  to  access  the  document.  For 
assistance,  call  (202)  502-8222  or  TTY. 
(202)  502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings.  Comment  Date: 
October  21,  2002. 

Linwood  A.  Watson,  |r.. 

Deputy  Secretary. 

(PR  Doc.  02-25011  Filed  10-1-02;  8:45  am] 

MLUNQ  COOi  tnr-oi-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaslon 

[Docket  No.  ER»-4021-000] 

Southwestern  Power  Administration; 
Notice  of  Rling 

September  26,  2002. 

Take  notice  that  the  Secretary,  U.S. 
Department  of  Energy,  on  September  20, 
2002.  submitted  to  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  for  confirmation  and 
approval  on  a  final  basis,  pursuant  to 
the  authority  vested  in  the  FERC  by 
Delegation  Order  No.  00-037.00, 
December  6,  2001,  an  annual  power  rate 
of  $2,013,024  for  the  sale  of  power  and 
energy  by  the  Southwestern  Power 
Administration  (Southwestern)  from  the 
Sam  Raybum  Dam  Project  (Raybum)  to 
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Sam  Raybum  Dam  Electric  Cooperative, 
Inc.  (SRDEC).  The  rate  was  confirmed 
and  approved  on  an  interim  basis  by  the 
Secretary  in  Rate  Order  No.  SWPA-49 
for  the  period  October  1,  2002,  through 
September  30,  2006.  and  has  been 
submitted  to  FERC  for  confirmation  and 
approval  on  a  final  basis  for  the  same 
period.  The  annual  rate  of  $2,013,024  is 
based  on  the  2002  Revised  Power 
Repayment  Study  for  Raybum  and 
represents  an  annual  decrease  in 
revenue  of  $64,608,  or  3.1  percent,  the 
lowest  possible  rate  required  to  meet 
cost  recovery  criteria. 

This  rate  supersedes  the  aimual 
power  rate  of  $2,077,632,  which  FERC 
approved  on  a  final  basis  October  22, 
2001,  under  Docket  No.  EFOl-4021-000 
for  the  period  October  1,  2001,  through 
September  30,  2005. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
consideied  by  the  Conmiission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov,  using  the  "FERRIS"  link. 
Enter  the  docket  nimiber  excluding  the 
last  three  digits  in  the  docket  number 
filed  to  access  the  doc\mient.  For 
assistance,  call  (202)  502-8222  or  TTY, 
(202)  502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001  (a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings.  Comment  Date: 
October  21,  2002. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

(FR  Doc.  02-25012  Filed  10-1-02;  8:45  am] 

BNJJNQ  cooe  trir-ai-p 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[Docket  No.  RP02-555-000] 

Texaa  Eaatem  Tranamiaakxi,  LP; 
Notice  of  Tariff  HIing 

September  26.  2002. 

Take  notice  that  on  September  24, 
2002,  Texas  Eastern  Transmission,  LP 
(Texas  Eastern)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Seventh 
Revised  Volume  No.  1,  the  following 
revised  tariff  sheets  effective  October  25, 
2002: 

First  Revised  Original  Sheet  No.  539 

First  Revised  Sheet  No.  540 

Texas  Eastern  states  that  the  purpose 
of  this  filing  is  to  revise  the  capacity 
release  provisions  in  section  3.14  of  the 
General  Terms  and  Conditions  with  the 
addition  of  a  new  Section  3.14(M) 
which  sets  forth  its  right  to  terminate 
temporary  capacity  releases  by  shippers 
who  are  not  creditworthy  or  who  have 
become  non-creditworthy. 

Texas  Eastern  states  that  copies  of  its 
filing  have  been  mailed  to  all  affected 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
widi  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene,  lliis 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  niunber  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)502-8222  or  for 
TTY,  (202)  502-8659.  Conmients, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 


instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

(PR  Doc.  02-25024  Filed  10-1-02;  8:45  am] 

BNJJNG  CODE  «717-01-^ 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[Docket  No.  RP97-255-046] 

TranaColorado  Gaa  Tranamiaalon 
Company;  NoUca  of  Negotiated  Rate 

September  26,  2002. 

Take  notice  that  on  May  15,  2002, 
TransColorado  Gas  Transmission 
Company  (TransColorado)  tendered  for 
filing  an  amended  negotiated-rate 
contract  with  Western  Gas  Resources, 
Inc.  (WGR). 

TransColorado  states  that  the  filing  is 
being  pursuant  to  the  Commission's 
April  25,  2002,  letter  order  issued  in 
Docket  No.  RP97-255-043. 

In  Docket  No.  RP97-255-043, 
TransColorado  filed  a  negotiated-rate 
tariff  filing  to  revise  it- Statement  of 
Negotiated  Rates  to  reflect  the 
negotiated-rate  contract  with  WGR.  The 
Commission's  April  25th  order  stated 
that  the  Commission  foimd  WGR's 
contact  to  contain  a  provision  that 
constitutes  a  negotiated  term  and 
condition  of  service  that  may  result  in 
WGR  receiving  a  different  quality  of 
service  than  other  customers. 
TransColorado  renegotiated  the  contract 
with  WRG  and  removed  the  objectiable 
language.  The  renegotiated  contract  is 
included  with  this  filing  and  has  an 
effective  date  of  April  1,  2002. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before 
October  3,  2002.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene,  lliis 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  nimiber  excluding  the 
last  three  digits  in  the  docket  number 
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field  to  access  the  document.  For 
Assistance,  call  (202)502-8222  or  for 
TTY,  (202)  502-6659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  |r., 

Deputy  Secretary. 

[FR  Doc.  02-25028  Filed  lQ-1-02;  8:45  am] 

BttXING  COOE  Sn7-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[Project  No.  11886-002] 

Waatam  l-and  invaatmanta,  inc.;  Notice 
of  Surrender  of  Preliminary  Permit 

September  26.  2002. 

Take  notice  that  Western  Land 
Investments,  Inc.,  permittee  for  the 
proposed  River  Side  Project,  has 
requested  that  its  preliminary  permit  be 
terminated.  The  permit  was  issued  on 
June  22,  2001,  and  would  have  expired 
on  May  31,  2004.  The  project  would 
have  bieen  located  on  the  Snake  River- 
Boulder  Rapids  Reach  in  Twin  Falls  and 
Geoding  Counties,  Idaho. 

The  permittee  filed  the  request  on 
August  5,  2002,  and  the  preliminary 
permit  for  Project  No.  11886  shall 
remain  in  effect  through  the  thirtieth 
day  after  issuance  of  this  notice  unless 
that  day  is  a  Saturday,  Sunday,  or 
holiday  as  described  in  18  CFTl 
385.2007,  in  which  case  the  permit  shall 
remain  in  effect  through  the  first 
business  day  following  that  day.  New 
applications  involving  this  project  site, 
to  the  extent  provided  for  under  18  CFR 
part  4,  may  be  filed  on  the  next  business 
day. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-25016  Filed  10-1-02;  8:45  am] 

mUMta  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[Docket  No.  RP02-440-001] 

Wyoming  intaratata  Company,  Ud.; 
Notica  of  Compiiance  Riing 

September  25,  2002. 

Take  notice  that  on  September  23. 
2002,  Wyoming  Interstate  Company, 


Ltd.  (WIG)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Second  Revised 
Volimie  No.  2,  the  following  tariff 
sheets,  with  an  effective  date  of  October 
1,  2002: 
Substitute  Original  Sheet  No.  36C.01 
Ninth  Revised  Sheet  No.  37C 
First  Revised  Sheet  No.  37C.01 
Fifth  Revised  Sheet  No.  37D 
WIG  states  that  this  filing  is  being 
submitted  to  revise  the  North  American 
Energy  Standards  Board  (NAESB) 
Standards  contained  in  WIC's  Tariff  in 
compliance  with  the  Commission's 
order  in  this  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  Mdth  the 
Federal  Energy  Regidatory  Commission, 
868  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  detwrnining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  call  (202)502-8222  or 
for  TTY,  (202)  502-8659.  The 
Commission  strongly  encourages 
electronic  filings.  See,  18  CFR 
385.2001  (a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-24886  Filed  10-1-02;  8:45  am] 

BNJJNG  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Fadarai  Energy  Regulatory 
Commiaaion 

[Project  No.  11077-022,  Alaska] 

Goat  Uica  Hydro  Inc.;  Notica  of 
Avaiiabillty  of  Final  Environmental 
Aaaaaamant 

September  26,  2002. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regvdatory 
Commission's  (Commission) 
regidations,  18  CFR  part  360  (Order  No. 
466,  52  FR  47897),  the  Office  of  Energy 
Projects  has  reviewed  the  application 
for  license  amendment  for  the  Goat  Lake 


Hydroelectric  Project,  located  on 
Pitchfork  Falls,  near  the  town  of 
Skagway,  in  the  First  Judicial  District, 
Alaska,  and  has  prepared  a  Final 
Environmental  Assessment  (FEA)  for 
the  project.  The  project  occupies  lands 
of  the  Tongass  National  Forest. 

The  FEA  contains  the  staffs  analysis 
of  the  potential  environmental  impacts 
of  the  project  and  concludes  that 
licensing  the  project,  with  appropriate 
environmental  protective  measures, 
would  not  constitute  a  major  federal 
action  that  would  significantly  affect  the 
quality  of  the  human  environment. 

A  copy  of  the  FEA  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.govusing  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  (202)  502-6222  or  for 
TTY,  (202)  502-6659. 

For  further  information,  contact 
Michael  Henry  at  (503)  944-«762. 

Linwood  A.  Watson,  Jr.,  ^ 

Deputy  Secretary. 

(FR  Doc.  02-25015  Filed  10-1-02;  8:45  am] 

MJJNQ  COOE  «n7-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[Protect  No.  1354-005-Califomia] 

Pacific  Gaa  A  Electric  Company; 
Notica  of  Avaiiabiiity  of  Supplemental 
Environmantai  Aaaaaamant 

September  26,  2002. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Conunission  (Commission)  regidations, 
16  CFR  part  360  (FERC  Order  No.  486, 
52  FR  47897),  the  Office  of  Energy 
Projects  has  reviewed  the  application 
for  a  new  license  for  the  Crane  Valley 
Project.  Commission  staff,  with  the  U.S. 
Forest  Service  as  a  cooperating  agency, 
has  prepared  a  supplemental 
environmental  assessment  (SEA)  for  the 
project.  The  project  is  located  on 
Willow  Creek,  South  Fork  Willow 
Creek,  North  Forit  Willow  Creek, 
Chilkoot  Creek,  and  Chiquito  Creek  in 
the  San  Joaquin  River  Basin  in  Madera 
County,  California. 

The  SEA  contains  oiu'  analysis  of  the 
potential  environmental  effects  of  the 
existing  project  and  concludes  that 
licensing  the  project,  with  appropriate 
environmental  measures,  woiUd  not 
constitute  a  major  federal  action 
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significantly  affecting  the  quality  of  the 
human  environment. 

A  copy  of  the  SEA  is  on  file  with  the 
Commission  and  is  available  for  public 
inspection  at  the  Commission  in  the 
Public  Reference  Room,  or  it  may  be 
viewed  on  the  Commission's  website  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number, 
excluding  the  last  three  digits  in  the 
docket  number  field,  to  access  the 
document.  For  assistance,  call  (202) 
502-8222  or  (202)  502-8659  (for  TTY). 

Any  comments  should  be  filed  within 
45  days  from  the  date  of  this  notice  and 
should  be  addressed  to  Magalie  R.  Salas, 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  Please  affix 
"Crane  Valley  Project  No.  1354-005,"  to 
all  comments.  Comments  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  See  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  website  at  http:// 
www.ferc.gov  under  the  "e-Filing"  link. 


For  further  information,  please 
contact  Jim  Fargo  at  (202)  502-6095  or 
at  james.fargo@ferc.gov. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-25017  Filed  10-1-02:  8:45  am] 

BILUNG  CODE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commisalon 

[Project  No.  2042-013,  Washington,  Idaho] 

Public  Utility  District  No.  1  of  Pend 
Oreille  County;  Notice  of  Intention  To 
Hold  Puclic  Meetings  for  Discussion  of 
the  Draft  Environmental  Impact 
Statement  for  the  Box  Canyon 
Hydroelectrtc  Pro}ect 

September  25.  2002. 

On  September  9,  2002,  the 
Commission  staff  mailed  the  Box 
Canyon  Project  Draft  Environmental 
Impact  Statement  (DEIS)  to  the 
Environmental  Protection  Agency, 
resource  and  land  management 


agencies,  and  interested  organizations 
and  individuals. 

The  DEIS  was  noticed  in  the  Federal 
Register  on  September  20,  2002  (61  FR 
6243),  and  comments  are  due  November 
19,  2002.  The  DEIS  evaluates  the 
environmental  consequences  of  the 
construction,  operation,  and 
maintenance  of  the  Box  Canyon  Project 
in  Washington  and  Idaho.  About  709 
acres  within  the  project  boundary  are 
located  on  lands  of  die  United  States, 
including  Kalispel  Indian  Reservation 
(493  acres),  U.S.  Forest  Service  Colville 
National  forest  (182.93  acres).  U.S. 
Department  of  energy,  Bonneville  Power 
Administration  (24.14  acres)  U.S.  Fish 
and  Wildlife  Service  (2.45  acres),  U.S. 
Army  Corps  of  Engineers  (5.29  acres, 
and  U.S.  Bureau  of  Land  Management 
(1.44  acres).  The  DEIS  also  evaluates  the 
environmental  effects  of  implementing 
the  applicant's  proposals,  agency  and 
tribal  recommendations,  staff's 
recommendations,  and  the  no-action 
alternative. 

Two  public  meetings,  which  will  be 
recorded  by  an  officid  stenographer,  are 
scheduled: 


Date 

Time 

Location 

Monday,  October  21,  2002 

Tuesday,  October  22,  2002 

7-10  p.m 

2-5  p.m 

Newport  High  School  Cafeteria,  1400  West  5th  Street,  New- 
port, WA. 

Airport  Ramada  Inn,  Spokane  International  Airport,  Spokane, 
WA. 

At  these  meetings,  resource  agency 
personnel  and  other  interested  persons 
will  have  the  opportunity  to  provide 
oral  and  written  comments  and 
recommendations  regarding  the  DEIS  for 
the  Commission's  public  record. 

For  further  information,  please 
contact  Timothy  Welch,  at  (202)  502- 
8760,  Timothy.Welch@FERC.gov, 
Federal  Energy  Regtdatory  Commission, 
Office  of  Energy  Projects,  888  First  St. 
NE.,  Washington,  DC  20426. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-24882  Filed  10-1-02;  8:45  am) 

BUJNQ  cooc  snr-oi-p 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  11887-000] 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Comments, 
Motions  to  Intervene,  and  Protests 

September  25,  2002. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No:  12281-000. 

c.  Date  Filed:  June  26.  2002. 

d.  Applicant:  Wilkins  Hydro,  LLC. 

e.  Name  of  Project:  Glover  Wilkins 
Lock  &  Dam  Hydroelectric  Project. 

f.  Location:  'The  proposed  project 
would  be  located  on  an  existing  dam 
owned  by  the  U.S.  Army  Corps  of 
Engineers,  on  the  Tombigbee  River  in 
Monroe  County,  Mississippi. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Brent  L. 
Smith,  Northwest  Power  Services,  Inc., 


P.O.  Box  535,  Rigby,  ID  83442,  (208). 
745-0834. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Mr. 
Lynn  R.  Miles.  Sr.  at  (202)  502-8763. 

j.  Deadline  for  filing  motions  to 
intervene,  protests  and  comments:  60 
days  frtim  the  issuance  date  of  this 
notice. 

All  dociiments  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426. 
Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper,  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  imder  the 
"e-Filing"  link.  Please  include  the 
project  number  (P-12281-000)  on  any 
conmients  or  motions  filed. 

The  Commission's  rul^  of  practice 
and  procedure  require  all  interveners 
filing  docimients  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affsct  the  responsibilities 
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of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

k.  Description  of  Project:  The 
proposed  run-of-river  project  using  the 
existing  Corps'  Glover  Wilkins  Lock  & 
Dam  would  consist  of:  (1)  A  108-inch- 
diameter,  100-foot-long  steel  penstock, 
(2)  a  powerhouse  containing  one 
generating  unit  with  an  installed 
capacity  of  2.25  MW,  (3)  a  15-kv 
transmission  line  approximately  1  mile 
long,  and  (4)  appurtenant  facilities.  The 
project  would  have  an  annual 
generation  of  18  GWh. 

1.  This  filing  is  available  for  review  at 
the  Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  web  site  at  httpJ/ 
www.feTC.gov  Msiag  the  "FERRIS"  link. 
Enter  the  docket  nimiber  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  (202)  502-8222  or  for 
TTY,  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  Wilkins  Hydro,  LLC, 
975  South  State  Highway,  Logan,  UT 
84321,  (435)  752-2580. 

m.  Competing  Preliminary  Permit — 
Anyone  desiring  to  file  a  competing 
application  for  preliminary  permit  for  a 
proposed  project  must  submit  the 
competing  application  itself,  or  a  notice 
of  intent  to  file  such  an  application,  to 
the  Commission  on  or  before  the 
specified  comment  date  for  the 
particular  application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

n.  Competing  Development 
Application — ^Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  sf)ecified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particidar 

application.  A  competing  license   

application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

o.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 


submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

p.  Proposed  Scope  of  Studies  imder 
Permit — ^A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  imder  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whethOT  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

q.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  rules  of  practice  and 
procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

r.  Filing  and  Service  of  Responsive 
Documents — ^Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCATION", 
"COMPETING  APPUCATION ", 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street.  NE., 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

s.  Agency  Comments — Federal,  State, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  direcUy  from  the 


Applicant,  ff  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presimied  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Linwood  A.  Wataon,  Jr., 

Deputy  Secretary. 

(FR  Doc.  02-24867  Filed  10-1-02:  8:45  am] 

BILUNG  CODE  tTir-OI-P 


DEPARTMENT  OF  ENERGY 

Fsdsral  Energy  Regulatory 
Commission 

Nodes  of  Application  Accoplad  for 
FHIng  and  SoMctting  Comwisnts, 
Protssts,  srKf  Motions  To  Intsrvsns 

September  25,  2002. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection:  a.  Type  of 
Application:  Preliminary  Permit  b. 
Project  No.:  12213-000.  c.  Date  filed: 
June  4,  2002.  d.  Applicant:  Hugo  Hydro, 
LLC.  e.  Name  and  Location  of  Project: 
The  Hugo  Dam  Hydroelectric  Project 
would  be  located  on  the  Kiamichi  River 
in  Choctaw  County,  Oklahoma.  The 
proposed  project  would  utilize  an 
existing  dam  administered  by  the  U.S. 
Army  Corps  of  Engineers  (Corps),  f. 
Filed  Pursuant  to:  Federal  Power  Act,  16 
U.S.C.  791(a)— 825(r).  g.  Applicant 
contact:  Mr.  Brent  L.  Smith,  Northwest 
Power  Services,  Inc.,  P.O.  Box  535, 
Rigby,  ID  83442,  (208)  745-0834,  fax 
(208)  745-0835.  h.  FERC  Contact:  Tom 
Papsidero,  (202)  502-6002.  i.  Deadline 
for  filing  comments,  protests,  and 
motions  to  intervene:  60  days  bom  the 
issuance  date  of  this  notice. 

All  doamients  (original  and  eight 
copies)  should  be  filed  with  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street.  NE,  Washington,  DC  20426. 
Comments,  protests  and  interventions 
may-be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001  (a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link.  The  Commission 
strongly  encourages  electronic  filings. 
Please  include  the  project  number  (P- 
12213-000)  on  any  comments  or 
motions  filed. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  docimients  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
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issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency,  j.  Description 
of  Project:  The  proposed  project,  using 
the  Corps'  existing  Hugo  Dam  and 
Reservoir,  would  consist  of:  (1)  A 
proposed  200-foot-long,  10-foot- 
diameter  penstock,  (2)  a  proposed 
powerhouse  containing  one  generating 
unit  with  an  installed  capacity  of  3 
megawatts,  (3)  a  proposed  1-mile-long, 
15-kv  transmission  line,  emd  (4) 
appurtenant  facilities.  The  project 
would  operate  in  a  run-of-river  mode 
and  would  have  an  average  annual 
generation  of  13.5  GWh.  k.  This  filing  is 
available  for  review  at  the  Commission 
in  the  Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  website  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  assistance,  call  (202)  502-8222  or 
TTY,  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  Hugo  Hydro,  LLC,  975 
South  State  Highway,  Logan.  UT  84321. 
(435)  752-2580. 1.  Competing 
Preliminary  Permit — Anyone  desiring  to 
file  a  competing  application  for 
preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 
m.  Competing  Development 
Application — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36.  n.  Notice  of  Intent— A 
notice  of  intent  must  specify  the  exact 
name,  business  address,  and  telephone 
number  of  the  prospective  applicant, 


and  must  include  an  unequivocal 
statement  of  intent  to  submit,  if  such  an 
application  may  be  filed,  either  a 
preliminary  permit  application  or  a 
development  application  (specify  which 
type  of  application).  A  notice  of  intent 
must  be  served  on  the  applicant(s) 
named  in  this  public  notice,  o.  Proposed 
Scope  of  Studies  under  Permit-rA 
preliminary  permit,  if  issued,  does  not 
authorize  construction.  The  term  of  the 
proposed  preliminary  permit  would  be 
36  months.  The  work  proposed  under 
the  preliminary  permit  would  include 
economic  analysis,  preparation  of 
preliminary  engineering  plans,  and  a 
study  of  environmental  impacts.  Based 
on  the  results  of  these  studies,  the 
Applicant  would  decide  whether  to 
proceed  with  the  preparation  of  a 
development  application  to  construct 
and  operate  the  project,  p.  Comments, 
Protests,  or  Motions  to  Intervene — 
Anyone  may  submit  comments,  a 
protest,  or  a  motion  to  intervene  in 
accordance  with  the  requirements  of 
Rules  of  Practice  and  Procedure.  18  CFR 
385.210,  .211.  .214.  In  determining  the 
appropriate  action  to  take,  the 
Commission  will  consider  all  protests  or 
other  comments  filed,  but  only  those 
who  file  a  motion  to  intervene  in 
accordance  with  the  Commission's 
Rules  may  become  a  party  to  the 
proceeding.  Any  comments,  protests,  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  comment  date 
for  the  particular  application,  q.  Filing 
and  Service  of  Responsive  Documents — 
Any  filings  must  bear  in  all  capital 
letters  the  title  "COMMENTS  " . 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPUCATION", 
"COMPETING  APPLICATION", 
"PROTEST  ".  or  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary.  Federal  Energy  Regulatory 
Commission.  888  First  Street.  NE. 
Washington.  DC  20426.  An  additional 
copy  must  be  sent  to  Director.  Division 
of  Hydropower  Administration  and 
Compliance.  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application,  r. 
Agency  Comments — Federal,  state,  and 
local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 


obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an     , 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[PR  Doc.  02-24868  Filed  10-1-02;  8:45  am] 

BILLING  CODE  6717-01-? 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Riing  and  Solictting  Commeqts, 
Protests,  and  Motions  To  In&rvene 

September  25.  2002. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  12223-000. 

c.  Date  Wed:  June  17,  2002. 

d.  Applicant:  Dierks  Hydro,  LLC. 

e.  Name  and  Location  of  Project  The 
Dierks  Dam  Project  would  be  located  on 
the  Saline  River  in  Sevier  County, 
Arkansas.  The  proposed  project  would 
be  located  on  an  existing  dam 
administered  by  the  U.S.  Corps  of 
Engineers  (Corps). 

f  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  §§  791(a)-825(r). 
-     g.  Applicant  contact  Mr.  Brent  L. 
Smith,  Northwest  Power  Services,  Inc., 
P.O.  Box  535.  Rigby,  ID  83442,  (208) 
745-0834,  Fax  (208) 745-0835. 

h.  FERC  Contact  Tom  Papsidero, 
(202) 502-6002. 

i.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 
Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link.  The  Commission 
strongly  encourages  electronic  filings. 
Please  include  the  project  number  (P- 
12223-000)  on  any  comments  or 
motions  filed. 

The  Commission's  rules  of  practice 
and  procedure  require  all  interveners 
filing  documents  with  the  Commission 
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to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

j.  Description  of  Project:  The  proposed 
project  would  utilize  the  existing  Corps' 
Dierks  Dam  and  Reservoir  and  would 
consist  of:  (1)  a  proposed  200-foot-long, 
6-foot-diameter  penstock,  (2)  a  proposed 
powerhouse  containing  one  generating 
unit  with  an  installed  capacity  of  2 
megawatts,  (3)  a  proposed  5-mile-long, 
25-kv  transmission  line,  and  (4) 
appurtenant  facilities.  The  project 
Avould  operate  in  a  run-of-river  mode 
and  would  have  an  average  annual 
generation  of  18  GWh. 

k.  This  filing  is  available  for  review  at 
the  Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  website  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  (202)  502-8222  or  TTY, 
(202)  502-8659.  A  copy  is  also  available 
for  inspection  and  reproduction  at 
Dierks  Hydro,  LLC.  975  South  State 
Highway,  Logan,  UT  84321.  (435)  752- 
2580. 

1.  Competing  Preliminary  Permit — 
Anyone  desiring  to  file  a  competing 
application  for  preliminary  permit  for  a 
proposed  project  must  submit  the 
competing  application  itself,  or  a  notice 
of  intent  to  file  such  an  application,  to 
the  Commission  on  or  before  the 
specified  conunent  date  for  the 
particular  application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  conmient  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

m.  Competing  Development 
Application — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 


application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

n.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

o.  Proposed  Scope  of  Studies  under  ■ 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

p.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  rules  of  practice  and 
procedure,  18  CFR  385.210.  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  vtrill  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

q.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS".  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCATION", 
"COMPETING  APPLICA'nON". 
"PROTEST",  or  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  doomients 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission.  888  First  Street.  NE, 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director.  Division 
of  Hydropower  Administration  and 
Compliance.  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  edch 


representative  of  the  Applicant 
specified  in  the  particular  application, 
r.  Agency  Conunents — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  fi'om  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Linwood  A.  Watson,  |r.. 

Deputy  Secretary. 

(PR  Doc.  02-24869  Filed  10-1-02:  8:45  amj 

BHJJNO  CODE  6717-01-^ 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
HIIng  and  Soliciting  Comments, 
Protests,  and  Motions  to  Intervene 

September  25,  2002. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Conunission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  12239-000. 

c.  Date  filed:  June  17.  2002. 

^.  Applicant:  Pactola  Hydro.  LLC. 

e.  Name  and  Location  of  Project:  The 
Pactola  Dam  Hydroelectric  Project 
would  be  located  on  Rapid  Creek  in 
Pennington  County.  South  Dakota.  The 
proposed  project  would  utilize  an 
existing  dam  administered  by  the  U.S. 
Bureau  or  Reclamation  (BOR)  and 
would  be  partially  located  on  lands 
administered  by  the  BOR. 

f.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  §§  791(a)-825(r). 

g.  Applicant  contact:  Mr.  Brent  L. 
Smith,  Northwest  Power  Services,  Inc., 
P.O.  Box  535,  Rigby.  ID  83442,  (208) 
745-0834,  fax  (208)  745-0835. 

h.  FERC  Contact:  Tom  Papsidero, 
(202) 502-6002. 

i.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  60 
days  fi'om  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with  Magalie  R. 
Salas,  Secretary',  Federal  Energy 
Regulatory  Commission.  888  First 
Street,  NE,  Washington,  DC  20426. 
Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
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"e-Filing"  link.  The  Conunission 
strongly  encourages  electronic  filings. 
Please  include  the  project  number  (P- 
12239-000)  on  any  comments  or 
motions  filed. 

The  Commission's  rules  of  practice 
and  procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  docimient  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  reso\ut:e  agency,  they 
must  also  serve  a  copy  of  the  dociunent 
on  that  resource  agency. 

j.  Description  of  Project:  The  proposed 
project,  using  the  BOR's  existing  Pactola 
Dam  and  Reservoir,  would  consist  of:  (1) 
A  proposed  500-foot-long,  4-foot- 
diameter  penstock,  (2)  a  proposed 
powerhouse  containing  one  generating 
unit  with  an  installed  capacity  of  1.3 
megawatts,  (3)  a  proposed  5-mile-long, 
15-kv  transmission  line,  and  (4) 
appurtenant  facilities.  The  project 
would  operate  in  a  run-of-river  mode 
and  would  have  an  average  annual 
generation  of  6  GWh. 

k.  This  filing  is  available  for  review  at 
the  Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  website  at  http.// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  docimient.  For 
assistance,  call  (202)  502-8222  or  for 
TTY,  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  Pactola  Hydro,  LLC,  975 
South  State  Highway,  Logan,  UT  84321, 
' (435) 752-2580. 

1.  Competing  Preliminary  Permit — 
Anyone  desiring  to  file  a  competing 
application  for  preliminary  permit  for  a 
proposed  project  must  submit  the 
competing  application  itself,  or  a  notice 
of  intent  to  file  such  an  application,  to 
the  Commission  on  or  before  the 
specified  comment  date  for  the 
particular  application  (see  18  CFR  4.36). 
Submissfon  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
-  conform  with  18  CFR  4.30(b)  and  4.36. 

m.  Competing  Development 
Application — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 


notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 

application.  A  competing  license    

application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

n.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

o.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  imder  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

p.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application.  '^ 

q.  Filing  and  Service  of  Responsive 
Documents — ^Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS  ",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCA'HON", 
"COMPETING  APPUCATION", 
"PROTEST",  or  "MOTION  TO  . 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 


Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particidar  application, 
r.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  £rom  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presimied  to 
have  no  conmients.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives.    ^ 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

(PR  Doc.  02-24870  Filed  10-1-02;  8:45  am] 

BNXMG  CODE  C717-«1-^ 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Rling  and  Soliciting  Comments, 
Protests,  and  Motions  To  Intervene 

September  25.  2002. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Tj/peo/y^ppyication:  Preliminary 
Permit. 

b.  Project  No.:  12250-000. 

c.  Date  filed:  June  18,  2002. 

d.  Applicant:  Wesley  E.  Seale  Hydro, 
LLC. 

e.  Name  and  Location  of  Project:  The 
Wesley  E.  Seale  Dam  Hydroelectric 
Project  would  be  located  on  the  Nueces 
River  in  Jim  Wells  Coimty,  Texas.  The 
proposed  project  would  be  located  on 
an  existing  dam  owned  by  the  City  of 
Corpus  Cristi  and  would  not  occupy  any 
federal  lands  or  facilities. 

f.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  §§  791(a)-825(r). 

g.  Applicant  contact:  Mr.  Brent  L. 
Smith,  Northwest  Power  Services,  Inc., 
P.O.  Box  535,  Rigby,  ID  83442,  (208) 
745-0834,  fax  (208)  745-0835. 

h.  FERC  Contact:  Tom  Papsidero, 
(202) 502-6002. 

i.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  60 
days  from  the  issuance  date  of  this 
notice. 

All  docvunents  (original  and  eight 
copies)  should  be  filed  vnth  Magalie  R. 
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Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 
Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link.  The  Commission 
strongly  encourages  electronic  filings. 
Please  include  the  project  niunber  (P- 
12250-000)  on  any  comments  or 
motions  filed. 

The  Commission's  rules  of  practice 
and  procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project  Further,  if  an  intervener 
files  comments  or  docimients  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  docxuient 
on  that  resource  agency. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  An  existing 
81-foot-high,  5,9B0-foot-long  concrete 
dam,  (2)  an  existing  impoimdment.  Lake 
Corpus  Christi,  with  a  surface  area  of 
19,521  acres  and  a  storage  capacity  of 
531,000  acre-feet  at  normal  maximum 
water  siuface  elevation  93  feet,  (3)  a 
proposed  200-foot-long,  6.5-foot- 
diameter  penstock,  (4)  a  proposed 
powerhouse  containing  one  generating 
unit  with  an  installed  capacity  of  1.3 
megawatts,  (5)  a  proposed  1-mile-long, 
15-kv  transmission  Une,  and  (6) 
appiulenant  facilities.  The  project 
would  operate  in  a  run-of-river  mode 
and  woidd  have  an  average  annual 
generation  of  3.9  GWh. 

k.  This  filing  is  available  for  review  at 
the  Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  website  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  (202)  502-8222  or  TTY, 
(202)  502-8659.  A  copy  is  also  available 
for  inspection  and  reproduction  at 
Wesley  E.  Seale  Hydro,  LLC.  975  South 
State  Highway,  Lo^an,  UT  84321,  (435) 
752-2580. 

1.  Competing  Preliminary  Permit — 
Anyone  desiring  to  file  a  competing 
application  for  preliminary  permit  for  a 
proposed  project  must  submit  the 
competing  application  itself,  or  a  notice 
of  intent  to  file  such  an  application,  to 
the  Commission  on  or  before  the 
specified  comment  date  for  the 
particular  application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 


application  no  later  than  30  days  after 
the  specified  conunent  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform -with  18  CFR  4.30(b)  and  4.36. 

m.  Competing  Development 
Application — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 

application.  A  competing  license    

application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

n.  Notice  of  Intent — ^A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  nimiber  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

o.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

p.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  conmients, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

q.  Filing  and  Service  of  Responsive 
Documents — ^Any  filings  must  bear  in 
all  capital  letters  the  title 


"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCATION". 
"COMPETING  APPLICATION", 
"PROTEST",  or  "MOTION  TO 
INTERVENE",  as  appHcable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE. 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particidar  application, 
r.  Agency  Conmients — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Linwood  A.  Wation,  Jr., 

Deputy  Secretary. 

[PR  Doc.  02-24871  Filed  10-1-02;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Fadsral  Energy  Ragutartory 
Commission 

[Proieet  No.  11887-000] 

Notica  of  Application  Accaplad  for 
niing  and  SolicHIng  Comments, 
Motions  To  Intarvana,  and  Prolaats 

September  25,  2002. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No:  12267-000. 

c.  Date  Filed:  June  24,  2002. 

d.  Applicant:  MSR  No.  27  Hydro, 
LLC. 

e.  Name  of  Project:  Mississippi  Lock 
&  Dam  No.  27  Hydroelectric  Project. 

f.  Location:  The  proposed  project 
would  be  located  on  an  existing  dam 
owned  by  the  U.S.  Army  Corps  of 
Engineers,  on  the  Mississippi  River  in 
Madison  County,  Illinois. 
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g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  §  §  791(a>-825(r). 

h.  Applicant  Contact:  Mr.  Brent  L. 
Smith,  Northwest  Power  Services,  Inc., 
P.O.  Box  535,  Rigby,  ID  83442,  (208) 
745-0834. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Mr. 
Lynn  R.  Miles.  St.  at  (202)  502-8763. 

j.  Deadline  for  filing  motions  to 
intervene,  protests  and  comments:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 
Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  imder  the 
"e-Filing"  link.  Please  include  the 
project  number  (P-l  2267-000)  on  any 
comments  or  motions  filed. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  docimients  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  docmnent 
on  that  resource  agency. 

k.  Description  of  Project: The 
proposed  run-of-river  project  using  the 
existing  Corps'  Mississippi  Lock  &  Dam 
No.  27  would  consist  of:  (1)  Two  600- 
inch-diameter,  50-foot-long  concrete 
penstocks,  (2)  a  powerhouse  containing 
two  generating  units  with  an  installed 
capacity  of  40  MW,  (3)  a  50-kv 
transmission  line  approximately  1  mile 
long,  and  (4)  appurtenant  facilities.  The 
project  would  have  an  annual 
generation  of  336  GWh. 

1.  This  filing  is  available  for  review  at 
the  Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  website  at  http:// 
www.ferc.gov  using  the  "KKKRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  docimient.  For 
assistance,  call  (202)  502-8222  or  for 
TTY,  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  MSR  No.  27  Hydro, 
LLC,  975  South  State  Highway,  Logan, 
UT  84321,  (435)  752-2580. 

m.  Competing  Preliminary  Permit — 
Anyone  desiring  to  file  a  competing 
application  for  preliminary  permit  for  a 
proposed  project  must  submit  the 
competing  application  itself,  or  a  notice 


of  intent  to  file  such  an  application,  to 
the  Commission  on  or  before  the 
specified  comment  date  for  the 
particular  application  (see  18  CFR  4.36). 
Submission  .of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  wo  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

n.  Competing  Development 
Application — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

o.  Notice  of  Intent — ^A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

p.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

q.  Comments,  Protests,  or  Motions  to 
Intervene— Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210.  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments. 


protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particiilar 
application. 

r.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCA-nON". 
"COMPETING  APPUCATION", 
"PROTEST ",  "MO-nON  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary.  Federal  Energy  Regulatory 
Commission.  888  First  Street.  NE., 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

s.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  direcdy  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Linwood  A.  Watson.  Jr., 

Deputy  Secretary. 

|FR  Doc.  02-24872  Filed  10-1-02:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Rling  and  Soliciting  Comments, 
ProtMts,  and  Motiorts  To  Intervene 

September  25,  2002. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  o//4pp/jcation:  Preliminary 
Permit. 

b.  Project  No. :  1 2268-000. 

c.  Date  filed:  June  24.  2002. 

d.  Applicant:  Wappapello  Hydro. 
LLC. 

e.  Name  and  Location  of  Project:  The 
Wappapello  Dam  Hydroelectric  Project 
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would  be  located  on  the  St.  Francis 
River  in  Wayne  Coimty.  Missoxui.  The 
proposed  project  would  utilize  an 
existing  dam  administered  by  the  U.S. 
Army  Corps  of  Engineers. 

f.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  §§  791(a)-825(r). 

g.  Applicant  contact:  Mr.  Brent  L. 
Smith,  Northwest  Power  Services,  Inc., 
P.O.  Box  535,  Rigby.  ID  83442, 
Telephone  (208)  745-0834. 

h.  FERC  Contact:  Tom  Papsidero, 
(202) 502-6002. 

i.  Deadline  for  filing  conunents, 
protests,  and  motions  to  intervene:  60 
days  bora  the  issuance  date  of  this 
Qotice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with  Magalie  R. 
Salas.  Secretary.  Federal  Energy 
Regulatory  Commission.  888  First 
Street.  NE..  Washington,  DC  20426. 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link.  The  Commission 
strongly  encourages  electronic  filings. 
Please  include  the  project  mmiber  (P- 
12268-000)  on  any  comments  or 
motions  filed. 

The  Commission's  rules  of  practice 
and  procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resoiirce  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  asency. 

j.  E>escription  ofProject:  The  proposed 
project,  using  the  Corps'  existing 
Wappapello  Dam  and  Reservoir,  woiUd 
consist  of:  (1)  A  proposed  200-foot-long. 
7-foot-diameter  penstock,  (2)  a  proposed 
powerhouse  containing  one  generating 
unit  with  an  installed  capacity  of  2.5 
megawatts,  (3)  a  proposed  1-mile-long, 
25-kv  transmission  Une,  and  (4) 
appurtenant  facilities.  The  project 
would  operate  in  a  run-of-river  mode 
and  woiUd  have  an  average  aimual 
generation  of  18.5  GWh. 

k.  This  filing  is  available  for  review  at 
the  Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  (202)  502-8222  or  for 
TTY,  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  Wappapello  Hydro, 


LLC,  975  South  State  Highway,  Logan, 
UT  84321,  (435)  752-2580. 

1.  Competing  Preliminary  Permit- 
Anyone  desiring  to  file  a  competing 
application  for  preliminary  permit  for  a 
proposed  project  must  submit  the 
competing  application  itself,  or  a  notice 
of  intent  to  file  such  an  application,  to 
the  Commission  on  or  before  the 
specified  conunent  date  for  the 
particular  application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

m.  Competing  Development 
Application — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 

application.  A  competing  license    

application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

n.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

o.  Proposed  Scope  of  Studies  under 
Permit— A  prelimkiary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  residts  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

p.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
conunents,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210,  .211.  .214. 


In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  partiodar 
application. 

q.  Filing  and  Service  of  Responsive 
Dociunents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS  ",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCATION". 
"COMPETING  APPUCATION", 
"PROTEST",  or  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refisrs. 
Any  of  the  above-named  docimients 
must  be  filed  by  providing  the  original 
and  the  nimiber  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  RegiUatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance.  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  partiodar  application. 

r.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presimied  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Linwood  A.  Wation.  Jr.. 

Deputy  Secretary. 

[PR  Doc.  02-24873  Filed  10-1-02;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulalory 
Commission 

[Proleet  No.  11 887-000] 

Notice  Of  Application  Accepted  fOr 
nilng  and  Soliciting  Comments, 
Motions  to  Intervene,  and  Protests 

September  25.  2002. 

Take  notice  that  the  following 
hydroelectric  ^plication  has  been  filed 
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with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 
'  b.  Pro/ecf  No;  12271-000. 

c.  Date  Filed:  June  25,  2002. 

d.  Applicant:  Bevill  Hydro,  LLC. 

e.  Name  of  Project:  Bevill  Lock  And 
Dam  Hydroelectric  Project. 

f.  Location:  The  proposed  project 
would  be  located  on  an  existing  dam 
owned  by  the  U.S.  Army  Corps  of 
Engineers,  on  the  Tombigbee  River  in 
Pickens  County,  Alabama. 

jg.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  §  §  791(a)-825{r). 

h.  Applicant  Contact:  Mr.  Brent  L. 
Smith,  Northwest  Power  Services,  Inc., 
P.O.  Box  535.  Rigby,  ID  83442,  (208) 
745-0834. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Mr. 
Lynn  R.  Miles.  Sr.  at  (202)  502-8763. 

j.  Deadline  for  filing  motions  to 
intervene,  protests  and  comments:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Conunission,  888  First 
Street,  NE.,  Washington,  DC  20426. 
Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link.  Please  include  the 
project  number  (P-1 2271-000)  on  any 
comments  or  motions  filed. 

The  Commission's  rules  of  practice 
and  procedure  require  all  interveners 
filing  documents  with  the  Conunission 
to  serve  a  copy  of  that  docimient  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Conunission  relating  to  the  merits  of  an 
issue  that  may  aHect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

k.  Description  of  Project:  The 
proposed  run-of-river  project  using  the 
existing  Corps'  Bevill  Lock  and  Dam 
would  consist  of:  (1)  Two  156-inch- 
diameter,  50-foot-long  concrete 
penstocks,  (2)  a  powerhouse  containing 
two  generating  units  with  a  total 
installed  capacity  of  20  MW,  (3)  a  50- 
kv  transmission  line  approximately  1 
mile  long,  and  (4)  appurtenant  facilities. 
The  project  would  have  an  annual 
generation  of  336  GWh. 

1.  This  filing  is  available  for  review  at 
the  Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 


Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  docviment.  For 
assistance,  call  (202)  502-8222  or  for 
TTY,  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  Bevill  Hydro,  LLC, 
975  South  State  Highway,  Logan,  UT. 
84321, (435)  752-2580. 

m.  Competing  Preliminary  Permit — 
Anyone  desiring  to  file  a  competing 
application  for  preliminary  permit  for  a 
proposed  project  must  submit  the 
competing  application  itself,  or  a  notice 
of  intent  to  file  such  an  application,  to 
the  Commission  on  or  before  the 
specified  comment  date  for  the 
particiilar  application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

n.  Competing  Development 
Application — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  appUcation 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
conunent  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

o.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  nimiber  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

p.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 


of  a  development  application  to 
construct  and  operate  the  project. 

q.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Conunission's  rules  may  become  a  party 
to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particvilar 
application. 

r.  Filing  and  Service  of  Responsive 
Dociunents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCA-nON", 
"COMPETING  APPUCA'nON", 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  appUcable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  doaunents 
must  be  filed  by  providing  the  original 
and  the  niunber  of  copies  provided  by 
the  Conunission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Conunission,  888  First  Street,  NE, 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regidatory 
Conunission.  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particidar  application. 

s.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directiy  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-24874  Filed  10-1-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Reguialofy 
Commisakxi 

Notica  of  Application  Accepted  for 
niing  and  Soliciting  Comments, 
Prolaats,  and  Motlona  To  Intarvana 

September  25,  2002. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  12291-000. 

c.  Date  filed:  July  5,  2002. 

d.  Applicant:  Beach  City  Hydro,  LLC. 

e.  Name  and  Location  of  Project:  The 
Beach  City  Dam  Hydroelectric  Project 
would  be  located  on  the  Sugar  Creek  in 
Tuscarawas  Coimty,  Ohio.  'The 
proposed  project  would  utilize  an 
existing  dam  administered  by  the  U.S. 
Army  Corps  of  Engineers  (Corps). 

f.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a>-825(r). 

g.  Applicant  contact:  Mr.  Brent  L. 
Smith,  Northwest  Power  Services,  Inc., 
P.O.  Box  535,  Rigby,  ID  83442,  (208) 
745-4)834,  £ax  (208)  745-0835. 

h.  FERC  Contact:  Tom  Papsidero, 
(202) 502-6002. 

i.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426. 
Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link.  The  Commission 
strongly  encourages  electronic  filings. 
Please  include  the  project  number  (P- 
12291-000)  on  any  comments  or 
motions  filed. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  Interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  dociunent  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resouirce  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

j.  Description  of  Project:  The  proposed 
project,  using  the  Corps'  existing  Beach 
City  Dam  and  Reservoir,  would  consist 
of:  (1)  A  proposed  200-foot-long,  6-foot- 


diameter  penstock,  (2)  a  proposed 
powerhouse  containing  one  generating 
unit  with  an  installed  capacity  of  1 
megawatt,  (3)  a  proposed  1 -mile-long, 
15-kv  transmission  line,  and  (4) 
appurtenant  facilities.  The  project 
would  operate  in  a  run-of-river  mode 
and  woiUd  have  an  average  annual 
generation  of  6  GWh. 

k.  This  filing  is  available  for  review  at 
the  Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  niunber 
field  to  access  the  document  For 
assistance,  call  (202)  502-8222  or  TTY, 
(202)  502-8659.  A  copy  is  also  available 
for  inspection  and  reproduction  at 
Beach  City  Hydro,  LLC.  975  South  State 
Highway,  Lo^an,  UT  84321,  (435)  752- 
2580. 

1.  Competing  Preliminary  Permit — 
Anyone  desiring  to  file  a  competing 
application  for  preliminary  permit  for  a 
proposed  project  must  submit  the 
competing  appUcation  itself,  or  a  notice 
of  intent  to  file  such  an  application,  to 
the  Commission  on  or  before  the 
specified  comment  date  for  the 
particular  application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  apphcation.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

m.  Competing  Development 
Applicati6n — ^Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no' 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

n.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  niunber  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 


served  on  the  applicant(s)  named  in  this 
public  notice. 

o.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

p.  Coounents,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,. 214.   ' 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

q.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 

all  capital  letters  the  tide  

"COMMENTS".  "NO-nCE  OF  INTENT 
TO  FILE  COMPETING  APPUCA'nON". 
"COMPETING  APPUCATION", 
"PROTEST",  or  "MOTION  TO 
INTERVENE",  as  apphcable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE.. 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance.  Federal  Enei^  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

r.  Agency  Comments — Federal,  State, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  oe 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
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agency's  conunents  must  also  be  sent  to 
the  Applicant's  representatives. 

Linwood  A.  Watson,  ]^., 

Deputy  Secretary. 

[FR  Doc.  02-24875  Filed  10-1-02:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Comments, 
Motions  To  Intervene,  and  Protests 

September  25.  2002. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No:  12294-000. 

c.  Date  Filed:  July  5.  2002. 

d.  Applicant:  Huntington  Hydro,  LLC. 

e.  Name  of  Project:  Huntington  Lake 
Dam  Hydroelectric  Project. 

f.  Location:  The  proposed  project 
would  be  located  on  an  existing  dam 
owned  by  the  U.S.  Army  Corps  of 
Engineers,  on  the  Wabash  River  in 
Huntington  County,  Indiana. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-«25(r). 

h.  Applicant  Contact:  Mr.  Brent  L. 
Smith,  Northwest  Power  Services,  Inc., 
P.O.  Box  535,  Rigby,  ID  83442,  (208) 
745-0834. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Mr. 
Lynn  R.  Miles,  Sr.  at  (202)  502-8763 

j.  Deadline  for  filing  motions  to 
intervene,  protests  and  comments:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 
Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link.  Please  include  the 
project  number  (P-1 2294-000)  on  any 
comments  or  motions  filed. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  dociunents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 


of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  docimient 
on  that  resource  agency. 

k.  Description  of  Project:  The 
proposed  run-of-river  project  using  the 
existing  Corps'  Himtington  Dam  and" 
Lake  would  consist  of:  (1)  A  72-inch- 
diameter,  200-foot-long  steel  penstock,. 
(2)  a  powerhouse  containing  one 
generating  unit  with  an  installed 
capacity  of  1.8  MW,  (3)  a  15-kv 
transmission  line  approximately  2  miles 
long;  and  (4)  appurtenant  facilities.  The 
project  would  have  an  annual 
generation  of  7.8  GWh. 

1.  This  filing  is  available  for  review  at 
the  Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  (202)  502-8222  or  for 
TTY,  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  Huntington  Hydro, 
LLC,  975  South  State  Highway,  Logan, 
UT,  84321,  (435)  752-2580. 

m.  Competing  Preliminary  Permit — 
Anyone  desiring  to  file  a  competing 
application  for  preliminary  permit  for  a 
proposed  project  must  submit  the 
competing  application  itself,  or  a  notice 
of  intent  to  file  such  an  application,  to 
the  Commission  on  or  before  the 
specified  comment  date  for  the 
particular  application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

n.  Competing  Development 
Application — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 

application.  A  competing  license    

application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

o.  Notice  of  Intent — ^A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  imequivocal  statement  of  intent  to 


submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  tjrpe  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

p.  Proposed  Scope  of  Studies  under 
Permit — ^A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

q.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  befbre  the  specified 
comment  date  for  the  particular 
application. 

r.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 

all  capital  letters  the  title  

"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCATION", 
"COMPETING  APPUCATION", 
"PROTEST".  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
.application  to  which  the  filing  refers. 
Any  of  the  above-named  dociunents 
must  be  filed  by  providing  the  original 
and  the  niunber  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission.  888  First  Street,  NE., 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

s.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  £rom  the 
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Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presimied  to 
have  no  conaments.  One  copy  of  an 
agency's  conunents  must  also  be  sent  to 
the  Applicant's  representatives. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-24876  Filed  10-1-02;  8:45  am] 

BILLINO  CODE  S717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Comments, 
Protests,  and  Motions  To  Intervene 

September  25,  2002. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  o/i4pp/icatiO/i:  Preliminary 
Permit. 

b.  Project  No.:  12307-000. 

c.  Date  filed:  ]uly  17,  2002. 

d.  Applicant:  Universal  Electric 
Power  Corporation. 

e.  Name  and  Location  of  Project:  The 
Monongahela  L&D  No.  4  Hydroelectric 
Project  would  be  located  on  the 
Monongahela  River  in  Westmoreland 
County,  Pennsylvania.  The  proposed 
project  would  utilize  an  existing  dam 
administered  by  the  U.S.  Army  Corps  of 
Engineers  (Corps). 

I.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)— 825(r). 

g.  Applicant  contact:  Mr.  Raymond 
Helter,  Universal  Electric  Power 
Corporation.  1145  Highbrook  Street, 
Akron,  OH  44301,  (330)  535-7115. 

h.  FERC  Contact:  Tom  Papsidero, 
(202) 502-6002. 

i.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington.  DC  20426. 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link.  The  Commission 
strongly  encourages  electronic  filings. 
Please  include  the  project  number  (P- 
12307-000)  on  any  comments  or 
motions  filed. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 


filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Fiulher,  if  an  intervener 
files  comments  or  docimients  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

j.  Description  of  Project:  The  proposed 
project,  using  the  Corps'  existing. 
Monongahela  L&D  No.  4  and  Reservoir, 
would  consist  of:  (1)  Two  proposed  40- 
foot-long,  10-foot-diameter  penstocks, 
(2)  a  proposed  powerhouse  containing 
two  generating  units  with  a  combined 
installed  capacity  of  4.1  megawatts,  (3) 
a  proposed  200-foot-long,  14.7-kv 
transmission  line,  and  (4)  appurtenant 
facilities.  The  project  would  operate  in 
a  run-of-river  mode  and  would  have  an 
average  annual  generation  of  25  GWh. 

k.  fnis  filing  is  available  for  review  at 
the  Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  nuimber 
field  to  access  the  document.  For 
assistance,  call  (202)  502-6222  or  for 
TTY,  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  applicant's  address 
in  item  g  above. 

1.  Competing  Preliminary  Permit — 
Anyone  desiring  to  file  a  competing 
application  for  preliminary  permit  for  a 
proposed  project  must  submit  the 
competing  application  itself,  or  a  notice 
of  intent  to  file  such  an  application,  tti 
the  Commission  on  or  before  the 
specified  comment  date  for  the 
particular  application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

m.  Competing  Development 
Application — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particiUar 
application.  A  competing  license 


application  must  conform  with  16  CFR 
4.30(b)  and  4.36. 

n.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

o.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

p.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210.  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

q.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS".  "NOTICE  OF  INTENT 
TO  HLE  COMPETING  APPUCATION". 
"COMPETING  APPUCA'nON". 
"PROTEST",  or  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  Xoi  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance.  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
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representative  of  the  Applicant 
specified  in  the  particular  application, 
r.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Linwood  A.  Watson,  |r.. 

Deputy  Secretary. 

(FR  Doc.  02-24877  Filed  10-1-02;  8:45  am] 

BUJNG  COM  snr-oi-p 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commisaion 

Notice  of  Application  Accepted  for 
Rling  and  Soliciting  Commenta, 
Protesta,  and  Motiona  To  Intervene 

September  23.  2002. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  12309-000. 

c.  Date  filed  :]\x\y  15,  2002. 

d.  Applicant:  Ohio  River  LAD  52 
Hydro,  LLC. 

e.  Name  and  Location  of  Project:  The 
Ohio  River  L&D  No.  52  Hydroelectric 
Project  would  be  located  on  the  Ohio 
River  in  McCracken  Coimty,  Kentucky. 
The  proposed  project  would  utilize  an 
existing  dam  administered  by  the  U.S. 
Army  Corps  of  Engineers  (Corps). 

f.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  79l(a)-825(r). 

g.  Applicant  contact:  Mr.  Brent  L. 
Smith,  Northwest  Power  Services,  Inc., 
P.O.  Box  535,  Rigby,  ID  83442, 
Telephone  (208)  745-0834. 

h.  FERC  Contact:  Tom  Papsidero, 
(202) 502-6002. 

i.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link.  The  Commission 


strongly  encourages  electronic  filings. 
Please  include  the  project  number  (P- 
12309-000)  on  any  comments  or 
motions  filed. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  docimient  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  dociunents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

j.  Description  of  Project:  The  proposed 
project,  using  ibe  Corps'  existing  Ohio 
River  Lock  and  Dam  No.  52,  would 
consist  of:  (1)  Two  proposed  50-foot- 
long,  16-foot-diameter  penstocks,  (2)  a 
proposed  powerhouse  containing  two 
generating  units  with  a  combined 
installed  capacity  of  20  megawatts,  (3)  a 
proposed  1 -mile-long,  50-kv 
transmission  line,  and  (4)  appurtenant 
facilities.  The  project  would  operate  in 
a  run-of-river  mode  and  would  have  an 
average  annual  generation  of  160  GWh. 

k.  'This  filing  is  available  for  review  at 
the  Conunission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http-J/ 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  nimiber  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  (202)  502-8222  or  for 
TTY,  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  Ohio  River  L&D  52 
Hydro,  LLC,  975  South  State  Highway, 
Logan,  UT  84321,  (435)  752-2580. 

1.  Competing  Preliminary  Permit — 
Anyone  desiring  to  file  a  competing 
application  for  preliminary  permit  for  a 
proposed  project  must  submit  the 
competing  application  itself,  or  a  notice 
of  intent  to  file  such  an  application,  to 
the  Commission  on  or  before  the 
specified  comment  date  for  the 
particular  application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

m.  Competing  Development 
Application — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 


application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

n.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  nimiber  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

o.  Proposed  Scope  of  Studies  under 
Permit — ^A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

p.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rides  of  Practice  and 
-Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

q.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS".  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCATION". 
"COMPETING  APPUCATION". 
"PROTEST  ",  or  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  An  additional 
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copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particidar  application, 
r.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  aLso  be  sent  to 
the  Applicant's  representatives. 

Linwood  A.  Wataon,  )r.. 

Deputy  Secretary. 

[FR  Doc.  02-24878  Filed  10-1-02;  8:45  am] 

BNJJNQ  CODE  STIT-OI-P 


DEPARTMENT  OF  ENERGY 

FMarai  Energy  Regulalory 
Commlaaion 

Notice  of  Application  Accepted  for 
niing  and  SoHcillng  Conwnante, 
Prolasta,  and  Motiona  To  Intarvane 

September  25,  2002. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Conunission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No. :  12324-000. 

c.  Date  filed:  August  2,  2002. 

d.  Applicant:  Universal  Electric 
Power  Corporation. 

e.  Name  and  LfOcation  of  Project:  The 
Aberdeen  L&D  Hydroelectric  Project 
would  be  located  on  the  Tombigbee 
River  in  Monroe  County,  Mississippi. 
The  proposed  project  would  utilize  an 
existing  dam  administered  by  the  U.S. 
Army  Corps  of  Engineers  (Corps). 

f.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-^25(r). 

g.  Applicant  contact:  Mr.  Raymond 
Helter,  Universal  Electric  Power 
Corporation,  1145  Highbrook  Street. 
Akron.  OH  44301,  Telephone  (330)  535- 
7115. 

h.  FERC  Contact:  Tom  Papsidero. 
(202)  502-6002. 

i.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  60  ^ 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with  Magalie  R. 
Salas,  Secretary.  Federal  Energy 


Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link..  The  Commission 
strongly  encourages  electronic  filings. 
Please  include  the  project  nimiber  (P- 
12324-000)  on  any  comments  or 
motions  filed. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  docimients  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  dociunent 
on  that  resource  agency. 

j.  Description  of  Project:  The  proposed 
project,  using  the  Corps'  existing 
Aberdeen  Lock  and  Dam  and  Reservoir, 
would  consist  of:  (1)  Two  proposed  80- 
foot-long.  6-foot-diameter  steel 
penstocks,  (2)  a  proposed  powerhouse 
containing  two  generating  units  with  a 
combined  installed  capacity  of  2.7 
megawatts,  (3)  a  proposed  700-f6ot-long, 
14.7-kv  transmission  line,  and  (4) 
appurtenant  facilities.  The  project 
would  operate  in  a  run-of-river  mode 
and  woidd  have  an  average  annual 
generatipn  of  17  GWh.  k.  This  filing  is 
available  for  review  at  the  Commission 
in  the  Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
hUp://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  assistance,  call  (202)  502-8222  or 
for  TTY,  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  g. 
above. 

1.  Competing  Preliminary  Permit — 
Anyone  desiring  to  file  a  competing 
application  for  preliminary  permit  for  a 
proposed  project  must  submit  the 
competing  application  itself,  or  a  notice 
of  intent  to  file  such  an  application,  to 
the  Commission  on  or  before  the 
specified  comment  date  for  the 
particular  application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  peimit 
application  no  latw  than  30  days  ahat 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

m.  Competing  Development 
Application — ^Any  qualified 


development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

n.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicanUs)  named  in  this 
public  notice. 

o.  Proposed  Scope  of  Studies  under 
Permit— A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

p.  Comments,  Protests,  or  Motions  to 
Intervene — ^Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210.  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 

Erotests,  or  motions  to  intervene  must 
e  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

q.  Filing  and  Service  of  Responsive 
Documente— Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  'NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCATION", 
"COMPETING  APPUCATION". 
"PROTEST',  or  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
q>plication  to  which  the  filing  refers. 


61876 


Federal  Register /Vol.  67,  No.  191  /  Wednesday,  October  2.  2002 /Notices 


Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary.  Federal  Energy  Regulatory 
Commission.  888  First  Street,  NE. 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regidatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particidar  application, 
r.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  appUcation. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  fi-om  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Linwood  A.  Watson,  |r.. 

Deputy  Secretary- 

[PR  Doc.  02-24879  Filed  10-1-02:  8:45  am) 

BHXmO  CODE  af717-01-P 


DEPARTMENT  OF  ENERGY 

FMeral  Energy  Regulatory 
Commission 

Notice  of  Request  To  Use  Alternative 
Procedures  in  Preparing  a  License 
Application 

September  25,  2002. 

Take  notice  that  the  following  request 
to  use  alternative  procedures  to  prepare 
a  license  application  has  been  filed  with 
the  Commission. 

a.  Type  of  Application:  Request  to  use 
alternative  procedures  to  prepare  a  new 
license  application. 

b.  Pro/ecf  No.:620. 

c.  Date  filed:  July  6,  2002. 

d.  Applicant:  NorQuest  Seafoods,  hic. 

e.  Name  of  Project:  Chignik  Project. 

f.  Location:  On  Indian  Creek,  a 
tributary  of  Chignik  Bay,  in  Chignik, 
Alaska.  The  project  occupies  38.89  acres 
of  United  States  lands  imder  the 
supervision  of  the  U.S.  Bureau  of  Land 
Management. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)— 825(r). 

h.  Applicant  Contact:  Daniel  Hertrich, 
Polarconsiilt  Alaska.  Inc.,  1503  W.  33rd 
Avenue,  #310,  Anchorage,  AK  99503, 
(907) 258-2420. 

i.  FERC  Contact:  John  Mudre  at  (202) 
502-6902:  e-mail  7oiin.iniidre€i/ejr.gov. 


j.  Deadline  for  Conunents:  30  days 
from  the  date  of  this  notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with  Magalie  R. 
Salas,  Secretary,  Federal  Energy     ' 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426. 

Comments  may  be  filed  electronically 
via  the  Internet  in  lieu  of'paper.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  [http:// 
www.ferc.gov)  under  the  "e-Filing"  link, 
k.  The  existing  project  consists  of  a  16.5- 
foot-high  timber  dam  at  the  outlet  of 
Upper  Lake,  creating  a  reservoir  of 
approximately  8  acres  at  the  maximum 
reservoir  elevation  of  431  feet  (local 
datum),  a  channel  spillway,  a  7,700- 
foot-long,  8-inch-diameter  wood-stave 
and  steel  pipeline,  a  60-kW  generating 
unit  inside  the  applicant's  fish  cannery, 
the  generator  leads,  and  appurtenant 
facilities.  No  new  facilities  are 
proposed.  1.  A  copy  of  the  request  to  use 
alternative  procedures  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the. "FERRIS"  link. 
Enter  the  docket  niunber  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  (202)  502-8222  or  for 
TTY,  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above,  m.  NorQuest  Seafoods,  Inc.  has 
demonstrated  that  it  has  made  an  effort  , 
to  contact  all  federal  and  state  resources 
agencies,  non-governmental 
organizations  (NGO),  and  others  affected 
by  the  project.  NorQuest  Seafoods,  Inc. 
has  also  demonstrated  that  a  consensus 
exists  that  the  use  of  alternative 
procedures  is  appropriate  in  this  case. 
NorQuest  Seafoods,  Inc.  has  submitted  a 
communications  protocol  that  is 
supported  by  the  stakeholders. 

Tne  purpose  of  this  notice  is  to  invite 
any  additional  comments  on  NorQuest 
Seafoods,  Inc.'s  request  to  use  the 
alternative  procedures,  pursuant  to 
Section  4.34(i)  of  the  Commission's 
regulations.  Additional  notices  seeking 
comments  on  the  specific  project 
proposal,  interventions  and  protests, 
and  recommended  terms  and  conditions 
will  be  issued  at  a  later  date.  NorQuest 
Seafoods,  Inc.  will  complete  and  file  a 
preliminary  Environmental  Assessment, 
in  lieu  of  Exhibit  E  of  the  license 
application.  This  differs  from  the 
traditional  process,  in  which  an 
applicant  consults  with  agencies,  Indian 
tribes,  NGOs,  and  other  parties  diiring 
preparation  of  the  license  application 
and  before  filing  the  application,  but  the 


Commission  staff  performs  the 
environmental  review  after  the 
application  is  filed.  The  alternative 
procedures  are  intended  to  simplify  and 
expedite  the  licensing  process  by 
combining  the  pre-filing  consultation 
and  environmental  review  processes 
into  a  single  process,  to  facilitate  greater 
participation,  and  to  improve 
communication  and  cooperation  among 
the  participants. 

NorQuest  Seafoods.  Inc.  has  contacted 
federal  and  state  resources  agencies, 
NGOs,  elected  officials,  flood  control 
and  downstream  interests, 
enviroiunental  groups,  business  and 
economic  development  organizations, 
the  boating  industry,  and  members  of 
the  public  regarding  the  Chignik  Project. 
NorQuest  Seafoods,  Inc.  intends  to  file 
6-month  progress  reports  during  the 
,  alternative  procedures  process  that 
leads  to  the  filing  of  a  license 
application  by  October  4.  2003. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

IFR  Doc.  02-24881  Filed  10-1-02;  8:45  am] 

BILLING  CODE  6n7-01-^ 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  AppHcaMon  Ready  for 
Environmentai  Analysis  and  Soliciting 
Comments,  Recommendations,  Terms 
and  Conditions,  and  Prescriptions 

September  26.  2002. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection,  a.  Type  of 
Application:  New  Major  License,  b. 
Project  No.:  2090-003.  c.  Date  filed: 
August  31, 1999.  d.  Applicant.  Green 
Mountain  Power  Corporation,  e.  Name 
of  Project  Waterbury  Project,  f. 
Location:  On  Little  River  in  Washington 
Cotmty,  Vermont.  No  Federal  Lands 
used  in  this  project,  g.  Filed  Pursuant  to: 
Federal  Power  Act,  16  U.S.C.  791(a) 
-825(r).  h.  Applicant  Contact  Mr.  Oaig 
T.  Myotte,  Green  Mountain  Power 
Corporation,  163  Action  Lane, 
Colchester,  VT  05446,  (802)  660-5830.  i. 
FERC  Contact  Any  questions  on  thi«j^ 
notice  should  be  addressed  to  Sergiu 
Serban,  E-mail 

address.sei;giu.serban®/erc.gov,  or 
telephone  202-502-6211  j.  Deadline  for 
filing  motions  to  intervene  and  protests: 
60  days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretaiy,  Federal  Energy 
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Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 

The  Commission's  rules  of  practice 
and  procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  on  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  conunents  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

Comments,  recommendations,  terms 
and  conditions,  and  prescriptions  may 
be  filed  electronically  via  the  Internet  in 
lieu  of  paper.  The  Commission  strongly 
encourages  electronic  filings.  See  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  (http://www.ferc.gov)  under  the  "e- 
Filing"  link.  k.  This  application  has 
been  accepted,  and  is  ready  for 
environmental  analysis  at  this  time.  1. 
The  existing  project  utilizing  the  U.S. 
Army  Corps  of  Engineers  Waterbiuy 
Dam  and  reservoir  consists  of:  (1)  A 
submerged  concrete  intake  structure;  (2) 
two  205-foot-long,  54-inch  diameter 
steel  penstocks  which  connect  to  a  79- 
inch-diameter  penstock;  (3)  a 
powerhouse  having  one  generating  unit 
with  an  installed  capacity  of  5,520  kW; 
(4)  a  tailrace;  (5)  50-foot-long,  33  kV 
transmission  line;  and  (6)  appurtenant 
facilities  The  applicant  does  not 
propose  any  modifications  to  the  project 
featiu«s  or  operation  The  project  would 
have  an  annual  generation  of  16,223 
MWh  and  woiUd  be  used  to  provide 
energy  to  its  customers,  m.  A  copy  of 
the  application  is  available  for  review  at 
the  Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  website  at  http:// 
www./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  dociunent.  For 
assistance,  call  (202)  502-8222  or  for 
TTY,  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above,  n.  The  Commission  directs, 
pursuant  to  Section  4.34(b)  of  the 
RegiUations  [see  Order  No.  533  issued 
May  8, 1991,  56  FR  23108,  May  20, 
1991)  that  all  comments, 
recommendations,  terms  and  conditions 
and  prescriptions  concerning  the 
application  be  filed  with  the 
Conunission  within  60  days  from  the 
issuance  date  of  this  notice.  All  reply 
comments  must  be  filed  with  the 
Commission  within  105  days  bom  the 
date  of  this  notice. 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 


Commission  only  upon  a  shoMring  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must  (1)  bear  in  all  capital  - 
letters  the  title  "COMMENTS",  "REPLY 
COMMENTS", 

"RECOMMENDATIONS,"  "TERMS 
AND  CONDITIONS,"  or 
"PRESCRIPTIONS;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  submitting  the 
filing;  and  (4)  otherwise  comply  with 
the  requirements  of  18  CFR  385.2001 
through  385.2005.  All  comments, 
recommendations,  terms  and  conditions 
or  prescriptions  must  set  forth  their 
evidentiary  basis  and  otherwise  comply 
with  the  requirements  of  18  CFR  4.34(b). 
Agencies  may  obtain  copies  of  the 
application  directly  from  the  applicant. 
Each  filing  must  be  accompanied  by 
proof  of  service  on  all  persons  listed  on 
the  service  list  prepared  by  the 
Commission  in  this  proceeding,  in 
accordance  with  18  CFR  4.34(b),  and 
385.2010.  0.  Procedural  schedule  and 
final  amendments:  The  application  will 
be  processed  according  to  the  following 
Hydro  Licensing  SchediUe.  Revisions  to 
the  schedule  will  be  made  as 
appropriate. 
Notice  of  application  is  ready  for 

environmental  analysis — September 

2002 
Notice  of  the  availability  of  the  draft 

EA— March  2003 
Notice  of  the  availability  of  the  final 

EA— June  2003 
Ready  for  Commission's  decision  on  the 

application — ^June  2003 

Final  amendments  to  the  application 
must  be  filed  with  the  Commission  no 
later  than  30  days  bom  the  issuance 
date  of  this  notice. 

Linwood  A.  Wataon,  |r.. 

Deputy  Secretary. 

(FR  Doc.  02-25018  Filed  10-1-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commisalon 

[Dodwt  No.  RII01-12-000] 

Standard  Market  Design;  Continuing 
Efforts  To  Standardlza  Inputs  and 
Outputs  for  Electric  Market  Software 

September  24.  2002. 

AGENCY:  Federal  Energy  Regulatory 

Commission,  DOE. 


ACTION:  Notice  of  conference  and 
agenda. 

SUMMARY:  As  announced  in  the 
Commission's  August  22,  2002,  Notice 
of  Follow-up  Stan  Conference  on  data 
and  software  standards  (67  FR  55230, 
August  28,  2002)  the  Commission  is 
convening  a  technical  conference  on 
October  3,  2002  at  9:00  a.m.  to  discuss 
continued  efforts  to  standardize  inputs 
and  outputs  for  electric  market  software 
in  connection  with  the  implementation 
of  the  Commission's  Standard  Market 
Design  (SMD)  Rule.  By  this  notice,  the 
Commission  is  providing  an  agenda  for 
the  conference. 

DATES:  The  Conference  will  be 
convened  on  October  3,  2002. 
ADDRESSES:  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Room— 2C,  Washington,  DC  20426. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rene  Forsberg  ,  Office  of  Markets,  Tariff 
and  Rates,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426,  (202)  502-8425. 
E-mail:  Rene.forsberg&ferc.gov. 

SUPPLEMENTARY  INFORMATION: 

Notice  of  ConfiBrence  and  Agenda 

As  announced  in  the  Notice  of 
Conference  issued  August  22,  2002,  the 
staff  of  the  Federal  Energy  Regulatory 
Commission  (Commission)  will  hold  a 
follow-up  conference  to  the  July  18. 
2002  Conference  on  Data  and  Software 
Standards.  This  conference  is  scheduled 
forOctober  3,  2002  to  continue  our 
efforts  to  standardize  inputs  and  outputs 
for  electric  market  software  in 
connection  with  the  implementation  of 
the  Commission's  Standard  Market 
Design  (SMD)  rule.  The  conference  will 
start  at  9  a.m.  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  in  Washington  DC,  in  the 
Commission  Meeting  Room . 

Consistent  with  the  Commission's 
efforts  to  assure  the  efficient  operation 
of  wholesale  energy  markets  imder  the 
control  of  independent  transmission 
and  market  operators,  the  second 
conference  on  software  for  SMD  will 
explore  the  question  of  how  to 
maximize  the  value  and  minimize  the 
developmental  and  user  costs  of  grid 
and  market  software  and  data  transfers. 
This  conference  will  seek  to  answer, 
through  collaborative  discussion,  the 
questions  of  the  appropriate  process  to 
develop  more  standardized  and 
compatible  software  and  data,  what 
entities  play  a  role  in  developing  market 
and  business  rules  and  standards,  and 
how  shoidd  these  matters  be  organized 
within  the  wholesale  electric  industry 
stakeholders  for  timely  and  cost 
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effective  success.  The  day's  Agenda  is 
attached. 

Also  attached  is  a  chart  that  depicts 
our  current  view  of  the  standards 
development  process  under  the 
eonunission's  SMD.  The  RTO  seams 
issues  are  to  be  developed  by  the 
Commission.  Scheduling  and  other 
market  and  communication  standards 
are  to  be  developed  by  NAESB.  The 
state  estimator  and  other  operational 
data  standards  are  to  be  developed  by 
NAESB,  EPRI  or  by  another  approach. 
The  chart  also  raises  the  question  of 
whether  there  will  be  seams  issues  if  the 
market  and  operational  standards  are 
developed  by  the  same  body. 

New  participants  are  invited  to  review 
recent  activities  on  standard  market 
design  at  http://www.ferc.gov/Electric/ 
RTO/Mrkt-Strct-comments/smd.htm. 
For  the  Notice  of  Proposed  Rulemaking 


on  Remedjring  Undue  Discrimination 
Through  Open  Access  Transmission 
Service  and  Standard  Electricity  Market 
Design  (particularly  paragraphs  351- 
360),  click  on  Standard  Market  Design 
and  Structure  NOPR;  for  the  transcript 
of  the  July  18,  2002,  Technical 
Conference  on  Data  and  Software 
Standards,  click  on:  SMD  Structure  and 
Conferences. 

Tne  conference  will  be  transcribed. 
Those  interested  in  acquiring  the 
transcript  should  contact  Ace  Reporters 
at  202-347-3700  or  800-336-6646. 
Transcripts  will  be  placed  in  the  public 
record  ten  days  after  the  Commission 
receives  the  transcripts.  Additionally, 
Capitol  Connection  offers  the 
opportunity  for  remote  listening  and 
viewing  of  the  conference.  It  is  available 
for  a  fee,  live  or  over  the  Internet,  via 
C-Band  Satellite.  Persons  interested  in 


receiving  the  broadcast,  or  who  need 
information  on  making  arrangements 
should  contact  David  Reininger  or  Julia 
Morelli  at  Capitol  Coimection  (703- 
993-3100)  as  soon  as  possible  or  visit 
the  Capitol  Connection  Web  site  at 
http://www.capitolconnection.gmu.edu 
and  click  on  "FERC." 

All  interested  parties  are  invited  to 
attend.  There  is  no  registration  fee.  For 
additional  information,  please  contact 
Rene  Forsberg  at  202-502-8425  (new 
phone  number)  or 
Rene.Forsberg@ferc.gov. 

Linwood  A.  Watson,  )r., 

Dep  u  ty  Secretary. 
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Conference  Agenda — October  3,  2002 

•  Opening  Remarks:  9  a.m.-9:05  a.m. 

•  Who  Has  a  Role  in  Standard-Setting? 
9:05  a.m.-10:30  a.m. 

John  Canavan  Chairman,    Electronic 
Scheduling^CoUaborative 

Jim  Buccigross  Chairman,    Executive 
Committee,  NAESB/GISB 

Robert  Cummings    NERC 


Peter  Hirsch    Vice  President  Power 

Delivery  Markets,  EPRI 
Gordon  van  Welie    President/CEO, 

New  England— ISO 

Data  and  Software  Standard-Setting 
Process:  10:30  a.m-ll:45  a.m. 

Brian  Hewson    Manager — Energy 

Licensing,  Market  Readiness  Project 
Manager.  ONTARIO  ENERGY 
BOARD/IMO 

Lockheed  Martin    To  Be  Announced 


Data  Interchange-Standards  Association 
To  Be  Announced 

Jim  Buccigross    Chairman,  Executive 
Committee,  NAESB/GISB 

•  Lunch:  11:45  a.m.-l  p.m. 

•  Developing  the  Plan  for  Wholesale 
Electric  Market  and  Grid  Software 
Consistency:  1  p.m.-3:30  p.m. 

Gordon  van  Welie    President/CEO, 
New  England  ISO 
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Jay  Britten    Senior  Systems  Architect, 

ALSTOM/ESCA 
Gary  Michor    President/CEO,  The  SPI 

Group 
Petar  Ristanovic    Executive  Consiiltant, 

Siemens. 
Andy  Ott    Gen.  Mgr.  of  Mkt. 

Coordination,  PJM-ISO. 

[FR  Doc.  02-24844  Filed  10-1-02;  8:45  am) 
BMJJNQ  CODE  6717-01-r 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7389^] 

Agwicy  InfOfUMUon  CoHscHon 
AcUvHIm:  Submission  for  0MB 
Revisw;  Commsnt  Roqusst;  NsUonal 
Emission  Standards  for  Hazardous  Air 
Pollutants  for  Sourcs  Cataoorlaa: 
Ganaric  Maximum  Adilavabla  Control 
TactMWiogy 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  Tide:  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
for  Source  Categories:  Generic 
Maximum  Achievable  Control 
Technology  Standards  (40  CFR  part  63, 
subpart  YY);  OMB  Control  Number 
2060-0420;  expiration  date  September 
30,  2002.  The  ICR  describes  the  nature 
of  the  information  collection  and  its 
expected  burden  and  cost;  where 
appropriate,  it  includes  the  actual  data 
collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  November  1,  2002. 
ADDRESSES:  Send  conunents,  referencing 
EPA  ICR  Number  1871.03  and  OMB 
Control  Number  2060-0420,  to  the 
following  addresses:  Susan  Auby, 
United  States  Environmental  Protection 
Agency,  Collection  Strategies  Division 
(Mail  Code  2822T),  1200  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20460- 
0001;  and  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget  (OMB), 
Attention:  Desk  Officer  for  EPA,  725 
17th  Street,  NW.,  Washington,  DC 
20503. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  the  ICR,  contact  Susan  Auby 
at  EPA  by  phone  at  (202)  566-1672,  by 
e-mail  at  auhy.susazt®epa.gov  or 


download  off  the  Internet  at  http:// 
www.epa.gov/icr  and  refer  to  EPA  ICR 
Number  1871.03.  For  technical 
questions  about  the  ICR,  contact  Maria 
Malave  in  the  Office  of  Compliance  at 
(202)  564-7027  or  via  E-mail  to 
ina7ave.inana@epa.gov. 

SUPPLEMENTARY  MFORMATION: 

Title:  National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Source 
Categories:  Generic  Maximum 
Achievable  Control  Technology  (40  CFR 
Part  63,  Subpart  YY);  OMB  Control 
Number  2060-0420;  EPA  ICR  Niunber 
1871.03;  expiration  date  September  30, 
2002.  This  is  a  request  for  an  extension 
of  a  currentiy  approved  collection. 

Abstract:  The  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
(NESHAP)  for  Soiirce  Categories: 
Generic  Maximum  Achievable  Control 
Technology  (hereafter,  this  subpart  is 
referred  to  as  the  "generic  MACT"), 
published  at  40  CF^  part  63,  subpart 
YY,  were  proposed  on  October  14, 1998 
(63  FR  55178),  and  promulgated  on  June 
29, 1999  (64  FR  34854).  The  rule 
addressed  hazardous  air  pollutant 
(HAP)  emission  sources  in  four 
categories:  Polycarbonates  (PC) 
Production,  Acrylic  and  Modaciylic 
Fibers  (AMF)  Production,  Acetal  Resins 
(AR)  Production  and  Hydrogen  Fluoride 
(HF)  Production.  On  November  22, 
1999,  the  Agency  proposed  wastewater 
provisions  amendments  (64  FR  63779) 
to  the  promulgated  generic  MACT 
applicable  to  the  AR,  AMF,  and  PC 
production  soxirce  categories.  The  HF 
production  source  category  does  not 
have  wastewater  streams.  This 
Information  Collection  Request  (ICR) 
addresses  these  four  source  categories. 
On  December  6,  2000,  at  63  FR  76408, 
the  Agency  added  foiu  additional 
source  categories  to  the  Generic  MACT 
rule  including:  cyanide  chemicals 
manufacturing,  carbon  black 
production,  ethylene  production,  and 
spandex  production,  which  are  being 
addressed  by  ICR  Number  1983.02, 
OMB  Number  2060-0489. 

Respondents  are  required  to  submit 
one-time  reports  of  the  (1)  start  of 
construction  for  new  facilities  or  an 
initial  notification  if  it  is  an  existing 
source  at  the  time  of  rule  promulgation, 
(2)  anticipated  and  actual  start-up  dates 
for  new  facilities,  and  (3)  physical  or 
operational  changes  to  existing 
facilities.  Owners  and  operators  must 
also  submit  periodic  reports 
(semiannual  or  according  to  the 
schedule  for  Title  V)  and  leak  detection 
and  repair  (LDAR)  semiaimual  reports 
which  could  be  submitted  with  the 
periodic  reports.  The  specffic 
monitoring  and  recordkeeping 


requirements  will  vary  for  each  of  the 
four  source  categories  depending  on  the 
required  control  equipment  and 
monitoring  equipment.  All  records  are 
to  be  maintained  by  the  facility  for  a 
mininnim  of  five  years. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currentiy  valid  OMB 
control  niunber.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chaptm  15. 
The  Federal  Register  doomient 
required  under  5  CFR  1320.8(d), 
soliciting  comments  on  this  collection 
of  information  was  published  on 
October  29,  2002.  No  comments  were 
received. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  138  hours  per 
response.  Biuden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
mfliptaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities:  Any 
owner  or  operator  of  acetal  resins 
production,  acrylic  and  modacrylic  fiber 
production,  hydrogen  fluoride 
production,  and  polycarbonates 
production. 

Estimated  Number  of  Respondents: 
10. 

Frequency  of  Response:  Semiannual 
and  on  occasion. 

Estimated  Total  Annual  Hour  Burden: 
4,077. 

Estimated  Total  Armualized  Capital, 
O&M  Cost  Burden:  $107,  289. 

Send  comments  on  the  Agency's  need, 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  addresses  listed  above. 
Please  refer  to  EPA  ICR  Number  1871.03 
and  OMB  Control  Number  2060-0420  in 
any  correspondence. 
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Dated:  September  25,  2002. 
Oscar  Morales, 

Director.  Collection  Strategies  Division. 
(FR  Doc.  02-25042  Filed  10-1-02:  8:45  am) 

BILUNG  C0t)6  6S60-S0-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7389-5]  | 

Agency  Infomurtion  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request,  NSPS  Bulk 
Gasoline  Terminals 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  OflRce  of  Management 
and  Budget  (0MB)  for  review  and 
approval:  Title:  0MB  Control  Number 
2060-0006,  expiration  date  09/30/2002. 
The  ICR  describes  the  natiire  of  the 
information  collection  and  its  expected 
burden  and  cost;  where  appropriate,  it 
includes  the  actual  data  collection 
instrument, 

DATES:  Comments  must  be  submitted  on 
or  before  November  1,  2002. 
ADDRESSES:  Send  comments,  referencing 
EPA  ICR  No.  0664.07  and  OMB  Control 
No.  2060-0006,  to  the  following 
addresses:  Susan  Auby,  U.S. 
Environmental  Protection  Agency, 
Collection  Strategies  Division  (Mail 
Code  2822T),  1200  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20460- 
0001;  and  to  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget  (OMB), 
Attention:  Desk  Officer  for  EPA,  725 
17th  Street,  NW.,  Washington,  DC 
20503. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

a  copy  of  the  ICR  contact  Susan  Auby 
at  EPA  by  phone  at  (202)  566-1672,  by 
e-mail  at  auby.susan@epa.gov  or 
download  off  the  Interriet  at  http:// 
www.epa.gov/icr  and  refer  to  EPA  ICR 
No.  0664.07.  For  technical  questions 
about  the  ICR  contact  Jidie  Tankersley  at 
(202)  564-7002  or  by  e-mail  at 
tankersley.julie®epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  NSPS  Subpart  XX  for  Bulk 
Gasoline  terminals,  OMB  Control 
Number  2060-0006,  EPA  ICR  Number 
0664.07,  expiration  date  09/30/2002. 
This  is  a  request  for  extension  of  a 
currently  approved  collection. 


Abstract:  The  Agency  has  judged  that 
volatile  organic  chemical  emissions 
from  bulk  gasoline  terminals  cause  or 
contribute  to  air  pollution  that  may 
reasonably  be  anticipated  to  endanger 
public  health  or  welfare.  Owners  or 
operators  of  bulk  gasoline  terminals 
must  make  the  following  one-time-only 
reports:  notification  of  the  date  of 
construction  or  reconstruction; 
notification  of  the  anticipated  and 
actual  dates  of  startup;  notification  of 
any  physical  or  operational  change  to  an 
existing  facility  which  may  increase  the 
regulated  pollutant  emission  rate; 
notification  of  the  date  of  the  initial 
performance  test,  and  the  results  of  the 
initial  performance  test.  Owners  or 
operators  are  also  required  to  maintain 
records  of  the  occurrence  and  duration 
of  any  startup,  shutdown,  or 
malfunction  in  the  operation  of  an 
affected  facility.  Monitoring 
requirements  specific  to  bulk  gasoline 
terminals  consist  mainly  of  identifying 
and  docimienting  vapor  tightness  for 
each  gasoline  tank  truck  that  is  loaded 
at  the  affected  facility,  and  notifying  the 
owner  or  operator  of  each  tank  truck 
that  is  not  vapor  tight.  The  owner  or 
operator  must  also  perform  a  monthly 
visual  inspection  for  liquid  or  vapor 
leaks.  An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 
The  Federal  Register  document 
required  under  5  CFR  1320.8(d). 
soliciting  comments  on  this  collection 
of  information  was  published  on 
October  29,  2001  (66  FR  54514);  no 
comments  were  received. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  286  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions: 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 


previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Owners  and  operators  of  bulk  gasoline 
terminals. 

Estimated  Number  of  Respondents: 
40. 

Frequency  of  Response:  One  time 
only. 

Estimated  Total  Annual  Hour  Burden: 
11,42a 

Estimated  Total  Annualized  Capital, 
Oe-M  Cost  Burden:  0. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  addresses  listed  above. 
Please  refer  to  EPA  ICR  No.  0664.07  and 
OMB  Control  No.  2060-0006  in  any 
correspondence. 

Dated:  September  28,  2002. 
Oscar  Morales, 

Director,  Collection  Strategies  Division. 
[FR  Doc.  02-25043  Filed  10-1-02;  8:45  am] 
BILUNG  COOe  6560-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7389-3] 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Rsvlew;  Comment  Rsquest;  Used  Oil 
Management  Standards 
Recordlcaeping  and  Reporting 
Requirements 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  dociunent  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  Used  Oil  Management 
Standards  Recordkeeping  and  Reporting 
Requirements,  OMB  Control  Number 
2050-0124,  EPA  ICR  Nvunber  1286.06. 
expiring  September  30,  2002.  The  ICR 
describes  the  nature  of  the  information 
collection  and  its  expected  burden  and 
cost;  where  appropriate,  it  includes  the 
actual  data  collection  instrument 
DATES:  Comments  must  be  submitted  on 
or  before  November  1.  2002. 
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ADDRESSES:  Send  comments,  referencing 
EPA  ICR  No.  1286.06  and  OMB  Control 
No.  2050-0124,  to  the  following 
addresses:  Susan  Auby,  U.S. 
Environmental  Protection  Agency, 
Collection  Strategies  Division  (Mail 
Code  2822T),  1200  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20460- 
0001;  and  to  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget  (OMB), 
Attention:  Desk  Officer  for  EPA,  725 
17th  Street,  NW..  Washington.  DC 
20503. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

a  copy  of  the  ICR  contact  Susan  Auby 
at  EPA  by  phone  at  (202)  566-1672,  by 
e-mail  at  auby.susan@epa.gov,  or 
download  off  the  Internet  at  http:// 
www.epa.gov/icr  and  refer  to  EPA  ICR 
No.  1286.06.  For  technical  questions 
about  the  ICR  contact  Mike  Svizzero  by 
phone  at  (703)  308-0046,  or  by  e-mail 
at  svizzero.micbael@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

Title:  Used  Oil  Management 
Standards  Recordkeeping  and  Reporting 
Requirements,  OMB  Control  No.  2050- 
0124,  EPA  ICR  No.  1286.06,  expiring 
September  30,  2002.  This  is  a  request  for 
an  extension  of  a  ciirrently  approved 
collection. 

Abstract:  The  Used  Oil  Management 
Standards,  which  include  information 
collection  requests,  were  developed  in 
accordance  with  section  3014  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA),  as  amended  by  the 
Hazardous  and  Solid  Waste 
Amendments  of  1984  (HSWA),  which 
directs  EPA  to  "promulgate  regulations 
*  *  *  as  may  be  necessary  to  protect 
public  health  and  the  environment  from 
the  hazards  associated  with  recycled 
oil"  and,  at  the  same  time,  to  not 
discourage  used  oil  recycling.  In  1985 
and  1992,  EPA  established  mandatory 
regulations  that  govern  the  management 
of  used  oil  [see  40  CFR  part  279).  To 
document  and  ensure  proper  handling 
of  used  oil,  these  regulations  establish 
notification,  testing,  tracking  and 
recordkeeping  requirements  for  used  oil 
transporters,  processors,  re-refiners, 
marketers,  and  burners.  They  also  set 
standards  for  the  prevention  and 
cleanup  of  releases  to  the  environment 
during  storage  and  transit,  and  for  the 
safe  closure  of  storage  imits  and 
processing  and  re-refining  facilities  to 
mitigate  future  releases  and  damages. 
EPA  believes  these  requirements 
minimize  potential  hazards  to  human 
health  and  the  environment  from  the 
potential  mismanagement  of  used  oil  by 
used  oil  handlers,  while  providing  for 
the  safe  recycling  of  used  oil. 
Information  from  these  infbnnation 


collection  requirements  is  used  to 
«isiu«  compliance  with  the  Used  Oil 
Management  Standards.  An  agency  may 
not  conduct  or  sponsor,  and  a  person  is 
not  required  to  respond  to,  a  collection 
of  information  unless  it  displays  a 
currently  valid  OMB  control  nuidber. 
The  OMB  control  nimibers  for  EPA's 
regiilations  are  listed  in  40  CFR  part  9 
and  48  CFR  chapter  15.  The  Federal 
Register  notice  required  under  5  CFR 
1320.8(d),  soliciting  comments  on  this 
collection  of  information  was  published 
on  April  12,  2002  (67  FR  17991);  one 
comment  was  received. 

Burden  Statement:  The  armual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  range  from  6  minutes  to  23 
hours  per  response.  Burden  means  the 
total  time,  effort,  or  financial  resources 
expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  Federal  agency. 
This  includes  the  time  needed  to  review 
instructions;  develop,  acquire,  install, 
and  utilize  technology  and  systems  for 
the  purposes  of  collecting,  validating, 
and  verifying  information,  processing 
and  maintaining  information,  and 
disclosing  and  providing  information; 
adjust  the  existing  ways  to  comply  with 
any  previously  applicable  instructions 
and  requirements;  train  personnel  to  be 
able  to  respond  to  a  collection  of 
information;  search  data  sources: 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondei\t/ Affected  Entities: 
Business  or  other  for  profit. 

Estimated  Number  of  Respondents: 
1,640. 
Frequency  of  Response:  Biaimually. 

Estimated  Total  Annual  Hour  Burden: 
460,286  hours. 

Estimated  Total  Armualized  Capital, 
O&M  Cost  Burden:  $10,011,000. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  addresses  listed  above. 
Please  refer  to  EPA  ICR  No.  1286.06  and 
OMB  Control  No.  2050-0124  in  any 
correspondence. 

Dated:  September  24,  2002. 
Oscar  Moralss, 

Director,  Collection  Strategies  Division. 
(FR  Doc.  02-25047  Filed  10-1-02;  8:45  am] 


FEDERAL  COMMUNICATIONS 
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[CO  Docket  No.  9^-4S;  DA  02-2220] 

Revlssd  Forms  486  and  479  and 
Accompanying  Instructions  for 
Schools  and  Lit>rarles  Universal 
Service  Support  Mechaniam 

agency:  Federal  Communications 

Commission. 

ACTION:  Notice. 

SUMMARY:  hi  this  document  the  Wireline 
Competition  Bureau  announces  the 
release  of  revised  FCC  Forms  486  and 
479  and  the  associated  instructions  for 
the  schools  and  libraries  universal 
service  support  mechanism.  These 
revised  forms  adopt  changes  in  the 
certifications  that  libraries  must  make. to 
indicate  compliance  with  the  Children's 
Internet  Protection  Act. 
DATES:  September  1 1 .  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Narda  Jones,  Attorney, 
Telecommimications  Access  Policy 
Division,  Wireline  Competition  Bureau, 
(202)  418-7400,  TTY:  (202)  418-0484. 
SUPPLEMENTARY  INFORMATION:  The 
Wireline  Competition  Bureau  of  the 
Federal  Communications  Commission 
annotmces  the  release  of  revised  FCC 
Forms  486  and  479  and  the  associated 
instructions  for  the  schools  and  libraries 
universal  service  support  mechanism. 
These  revised  forms  adopt  changes  in 
the  certifications  that  libraries  must 
make  to  indicate  compliance  with  the 
Children's  Internet  Protection  Act 
(dPA)  (Public  Uw  106-554).  The 
changes  are  adopted  in  response  to  the 
recent  decision  of  the  United  States 
District  Court  for  the  Eastern  District  of 
Pennsylvania,  which  held  that  the  QPA 
requirements  incorporated  at  47  U.S.C. 
254(h)(6)  were  facially  unconstitutional 
as  to  libraries.  See  American  Library 
Ass'n,  Inc.  v.  U.S..  201  F.  Supp.  2d  401 
(E.D.  Pa.  2002). 

SLD  will  continue  to  accept  the 
previous  versions  of  the  FCC  Forms  486 
and  479.  Those  libraries  that  choose  to 
submit  FCC  Forms  486  or  479  using  the 
previous  versions  and  that  are  required 
to  certify  to  compliance  wdth  those  CIPA 
certifications  established  by  47  U.S.C. 
254(1)  should  check  Item  11a,  certifying 
compliance  with  CIPA  "as  codified  at 
47  U.S.C.  254(h)  and  (1)."  Libraries 
checking  Item  1  la  are  certifying  that 
they  have  complied  to  the  extent  that 
these  sections  apply,  as  of  the  date  of 
the  start  of  discounted  services  for  the 
relevant  funding  year.  Pursuant  to  the 
decision  of  the  United  States  District 
Court  for  the  Eastern  District  of 
Pennsylvania,  section  254(h)(6)  no 
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longer  applies  to  libraries,  and  libraries 
may  truthfully  check  Item  11a  to  certify 
compliance  only  with  section  254(1). 
Library  applicants  checking  this  box  are 
certifying  that  they  have  an  hitemet 
safety  policy  as  described  above,  and 
have  satisfied  the  public  notice  and 
hearing/meeting  requirement,  but  are 
not  certifying  as  to  a  technology 
protection  measure  because  they  are  not 
required  to  filter  Internet  access.  The 
same  is  true  for  the  other  CIPA 
certifications  on  FCC  Forms  486  and 
479.  Additional  guidance  on  the  use  of 
the  old  forms  can  be  obtained  on  SLD's 
Web  site  at  http:// 

www.sl.  universalservice.  org/reference/ 
dPAGuidance.asp. 

Although  SLD  will  continue  to  accept 
the  previous  versions  of  the  FCC  Forms 
486  and  479.  all  applicants  are  strongly 
encouraged  to  make  use  of  the  new 
forms.  Unlike  the  prior  versions,  the 
new  forms  can  be  scanned  by  SLD.  Use 
of  the  new  forms  will  expedite 
processing  and  receipt  of  discounts.  The 
new  forms  and  instructions  may  be 
obtained  at  the  SLD  Web  site,  http:// 
www.slMniversaIseivice.org.  or  by 
contacting  the  SLD  Client  Service 
Bureau  at  (888)  203-8100. 
Federal  Communications  Commission. 
Mark  G.  Seifert. 

Deputy  Division  Chief,  Telecommunications 
Access  Policy  Division. 
[PR  Doc.  02-25072  Filed  10-1-02:  8:45  am] 
auMG  cooe  67i2-ai-«i 


FEDERAL  COMMUNICATIONS 
C0MM6S10N       j 

(WC  Ooctat  No.  02-^57;  FCC  02-262] 

Application  by  Vertion  New  England 
Inc.  VarlBNi  Delaware  Inc.,  Bell 
Atlantic  Communications,  Inc.  {dJb/m 
Verizon  Long  Distance),  NYNEX  Long 
Distance  Company  (d/b^  Verizon 
Enleiprlsa  Solutions),  Verizon  Global 
Networks  Inc.,  and  Verizon  Select 
Servlcas  Inc..  for  Authorization  To 
Provide  In  fleglon,  InterLATA  Services 
In  Nsw  Hampshire  and  Dataware 

AGENCY:  Federal  Communications 

Commission. 

action:  Notice. 

summary:  In  the  document,  the  Federal 
Communications  Commission 
(Commission)  grants  the  section  271 
application  of  Verizon  New  England, 
Inc.  Verizon  Delaware  Inc.,  Bell  Atlantic 
Communications,  Inc.  (d/b/a  Verizon 
Long  Distance),  NYNEX  Long  Distance 
Company  (d/b/a  Verizon  Enterprise 
Solutions).  Verizon  Global  Networks 
Inc.,  and  Verizon  Select  Services  Inc. 


(Verizon),  for  authority  to  enter  the 
interLATA  telecommimications  market 
in  the  states  of  New  Hampshire  and 
Delaware.  The  Commission  grants 
Verizon's  application  based  on  its 
conclusion  that  Verizon  has  satisfied  all 
of  the  statutory  requirements  for  entry 
and  opened  its  local  exchange  markets 
to  full  competition. 

DATES:  Effective  October  4,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Henry  Thaggert,  Attorney-Advisor, 
Wireline  Competition  Bureau,  at  (202) 
418-7941  or  via  the  Internet  at 
hthagger@fcc.gov.  The  complete  text  of 
this  Memorandum  Opinion  and  Order  is 
available  for  inspection  and  copjring 
during  normal  business  hours  in  the 
FCC  Reference  Information  Center, 
Portals  n.  445  12th  Sti^t,  SW.,  Room 
CY-A257,  Washington,  DC  20554. 
Further  information  may  also  be 
obtained  by  calling  the  Wireline 
Competition  Bureau's  TTY  number: 
(202) 418-0484. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
sununary  of  the  Commission's 
Memorandum  Opinion  and  Order  in 
WC  Docket  No.  02-157.  FCC  02-262. 
adopted  September  25,  2002.  and 
released  September  25.  2002.  The  full 
text  of  this  order  may  be  purchased  from 
the  Commission's  duplicating 
contractor,  Qualex  International.  Portals 
II,  445  12th  Sti«et,  SW.,  Room  CY-B402, 
Washington.  DC  20554.  telephone  202- 
863-2893,  facsimile  202-863-2898.  or 
via  e-mail  qualexint@aoI.com.  It  is  also 
available  on  the  Commission's  Web  site 
at  http://www.fcc.gov/Bureaus/ 
Wireline _Competition/in- 
regionapplications. 

Sjmopsis  of  the  Order 

1.  History  of  the  Application.  On  June 
27,  2002,  Verizon  filed  an  application 
pursuant  to  section  271  of  the 
Telecommimications  Act  of  1996,  with 
the  Commission  to  provide  in-region. 
interLATA  service  in  the  states  of  New 
Hampshire  and  Delaware. 

2.  The  State  Ck>mmissions' 
Evaluations.  The  New  Hampshire 
Public  Utilities  Commission  (New 
Hampshire  Commission)  and  the 
Delaware  Public  Services  Commission 
(Delaware  Commission),  following  an 
extensive  review  process,  advised  the 
Commission  that  Verizon  has  taken  the 
statutorily  required  steps  to  open  its 
local  markets  in  each  state  to 
competition.  Consequently,  the  state 
commissions  recommended  that  the 
Commission  approve  Verizon's  in- 
region,  interLATA  entry  in  their 
evaluations  and  comments  in  this 
proceeding. 


3.  Tiie  Department  offustice's 
Evaluation.  The  Department  of  Justice 
filed  its  evaluation  on  August  1,  2002, 
concluding  that  Verizon  has  generally 
succeeded  in  opening  its  local  markets 
in  New  Hampshire  and  Delaware  to 
competition.  Accordingly,  the 
Department  of  Justice  recommends 
approval  of  Verizon's  application  for 
section  271  authority  in  New  Hampshire 
and  Delaware. 

Primary  Issues  in  Dispute 

4.  Compliance  with  Section 
271(c)(1)(A).  The  Conunission 
concludes  tiiat  Verizon  demonstrates 
that  it  satisfies  the  requirements  of 
section  271  (c)(1)(A)  based  on  the 
interconnection  agreements  it  has 
implemented  with  competing  carriers  in 
New  Hampshire  and  Delaware.  The 
record  demonstrates  that  competitive 
LECs  serve  business  and  residential 
customers  using  predominantly  their 
own  facilities  in  each  of  the  states. 

5.  Checklist  Item  2— Unbundled 
Netwodc  Elements.  Based  on  the  record, 
the  Commission  finds  that  Verizon  has 
provided  "nondiscriminatory  access  to 
network  elements  in  accordance  with 
the  requirements  of  sections  251(c)(3) 
and  252(d)(1)"  of  the  Act  in  compliance 
with  checklist  item  2. 

6.  The  Commission  further  finds  that, 
while  substantial  questions  were  raised 
regarding  whether  New  Hampshire  UNE 
rates  were  adopted  through  a 
proceeding  that  correctly  applied 
TELRIC  principles  in  all  instances. 
Verizon's  current  New  Hampshire  UNE 
rates  pass  a  benchmark  comparison  to 
New  York  UNE  rates.  Therefore.  New 
Hampshire  UNE  rates  satisfy  checklist 
item  2.  The  Commission  performs  its 
benchmark  analysis  by  aggregating  non 
loop  rate  elements. 

7.  In  Delaware.  Verizon  reduced  its 
switching  rates  during  the  pendency  of 
this  proceeding  in  response  to  claims 
that  the  data  underlying  cost  inputs  to 
the  rates  had  become  outdated. 
Verizon's  reduced  switching  rates 
caused  Verizon's  non  loop  rates  to 
satisfy  a  benchmark  comparison  to  New 
York  non  loop  rates.  Delaware  loop  rates 
also  satisfied  a  benchmark  comparison 
to  New  York  rates.  Thus,  Verizon's 
Defaware  UNE  rates  also  satisfy 
checklist  item  2. 

8.  OSS.  The  Commission  also 
concludes  that  Verizon  provides 
nondiscriminatory  access  to  its  OSS — 
the  systems,  databases,  and  personnel 
necessary  to  support  network  elements 
or  services.  Verizon  provides  access  to 
its  OSS  in  a  manner  that  enables 
competing  carriers  to  perform  the 
functions  in  substantially  the  same  time 
and  manner  as  Verizon  does  or,  if  no 
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appropriate  retail  analogue  exists  within 
Verizon's  systems,  in  a  manner  that 
permits  competitors  a  meaningful 
opportunity  to  compete.  In  addition, 
regarding  specific  areas  where  the 
Commission  identifies  relatively  minor 
issues  with  Verizon's  OSS  performance 
in  New  Hampshire — order  processing 
notifiers,  flow-through,  and  billing 
accuracy — these  problems  are  not 
sufficient  to  warrant  a  finding  of 
checklist  noncompliance. 

9.  Checklist  Item  4 — Unbundled  Local 
Loops.  Verizon  demonstrates  that  it 
provides  imbimdled  local  loops  in 
accordance  with  the  requirements  of 
section  271  and  our  rules,  in  that  it 
provides  "local  loop  transmission  from 
the  central  office  to  the  customer's 
premises,  unbundled  from  local 
switching  or  other  services."  More 
specificaBy,  Verizon  establishes  that  it 
provides  access  to  loop  make-up 
information  in  compliance  with  the 
UNE  Remand  Order  and 
nondiscriminatory  access  to  stand  alone 
xDSL-capable  loops  and  high-capacity 
loops.  Also,  Verizon  provides  voice 
grade  loops,  both  as  new  loops  and 
through  hot-cut  conversions,  in  a 
nondiscriminatory  manner.  Finally, 
Verizon  has  demonstrated  that  it  has  a 
line-sharing  and  line-splitting 
provisioning  process  that  affords 
competitors  nondiscriminatory  access  to 
these  facilities.  ' 

Other  Checklist  Items 

10.  Checklist  Item  1 — Interconnection. 
Based  on  the  evidence  in  the  record,  the 
Commission  concludes  that  Verizon 
provides  access  and  interconnection  on 
terms  and  conditions  that  are  just, 
reasonable  and  nondiscriminatory,  in 
accordance  with  the  requirements  of 
section  251(c)(2)  and  as  specified  in 
section  271,  and  applied  in  the 
Commission's  prior  orders.  Pursuant  to 
this  checklist  item,  Verizon  must  allow 
other  carriers  to  interconnect  their 
networks  to  its  network  for  the  mutual 
exchange  of  traffic,  using  any  available 
method  of  interconnection  at  any 
available  point  in  Verizon's  network. 
Verizon's  performance  generally 
satisfies  the  applicable  benchmark  or 
retail  comparison  standards  for  this 
checklist  item. 

11.  Checklist  Item  11 — Local  Number 
Portability.  Section  251(b)(2)  requires  all 
LECs  "to  provide,  to  the  extent 
technically  feasible,  nimiber  portability 
in  accordance  with  requirements 
prescribed  by  the  Commission."  Based 
on  the  evidence  in  the  record,  the 
Commission  finds  that  Verizon 
complies  with  the  requirements  of 
checklist  item  11.  As  noted  elsewhere  in 
the  order,  Verizon  uses  the  same 


processes  and  procedures  relating  to 
imbundled  loops  in  Delaware  as  it  does 
in  Pennsylvania.  Therefore,  because 
there  is  insufficient  data  in  Delaware, 
we  look  to  Verizon's  performance  in 
Pennsylvania  as  a  basis  for  our 
evaluation,  and  it  has  met  the 
benchmark  standard  for  this 
measurement  in  Pennsylvania  in  each 
relevant  month. 

12.  Checklist  Items  3.  5.  6.  7,  8.  9.  10. 
12, 13  and  14.  An  applicant  under 
section  271  must  demonstrate  that  it 
complies  with  checklist  item  3  (access 
to  poles,  ducts,  and  conduits),  item  5 
(unbimdled  local  transport),  item  6 
(unbimdled  local  switching),  item  7 
(911/E911  access  and  directory 
assistance/operator  services),  item  8 
(white  pages  directory  listings),  item  9 
(numbering  administration),  item  10 
(databases  and  associated  signaling), 
item  12  (local  dialing  parity),  item  13 
(reciprocal  compensation),  and  item  14 
(resale).  Based  on  the  evidence  in  the 
record,  the  Commission  concludes  that 
Verizon  demonstrates  that  it  is  in 
compliance  with  checklist  items  3,  5,  6, 
7,  8,  9, 10, 12, 13  and  14  in  New 
Hampshire  and  Delaware. 

13.  Section  272  Compliance.  Based  on 
the  record,  Verizon  provides  evidence 
that  it  maintains  the  same  structural 
separation  and  nondiscrimination 
safeguards  in  Delaware  and  New 
Hampshire  as  it  does  in  Pennsylvania, 
New  York,  Connecticut,  and 
Massachiisetts — states  in  which  Verizon 
has  already  received  section  271 
authority.  Therefore,  the  Commission 
concludes  that  Verizon  has 
demonstrated  that  it  is  in  compliance 
with  the  requirements  of  section  272. 

14.  Public  Interest  Analysis.  The 
Commission  concludes  that  approval  of 
this  application  is  consistent  with  the 
public  interest.  From  its  extensive 
review  of  the  competitive  checklist, 
which  embodies  the  critical  elements  of 
market  entry  under  the  Act,  we  find  that 
barriers  to  competitive  entry  in  the  local 
exchange  markets  have  been  removed 
and  the  local  exchange  markets  in  New 
Hampshire  and  Delaware  are  open  to 
competition.  The  Commission  further 
finds  that,  as  noted  in  prior  section  271 
orders,  BOC  entry  into  the  long  distance 
market  will  benefit  consumers  and 
competition  if  the  relevant  local 
exchange  market  is  open  to  competition 
consistent  with  the  competitive 
checklist.  Verizon  demonstrates  that 
there  is  significant  local  competition  in 
Delaware  and  New  Hampshire,  that 
Verizon's  local  market  will  remain  open 
to  competition,  and  that  section  271 
approval  would  enhance  local  and  long 
distance  competition  in  Delaware  and 
New  Hampshire. 


15.  Section  271(d)(6)  Enforcement 
Authority.  Working  with  each  of  the 
state  commissions,  the  Commission 
intends  to  closely  monitor  Verizon's 
post-approval  compliance  to  ensure  that 
Verizon  continues  to  meet  the 
conditions  required  for  section  271 
approval.  It  stands  ready  to  exercise  its 
various  statutory  enforcement  powers 
quickly  and  decisively  in  appropriate 
circumstances  to  ensure  that  the  local 
market  remains  open  in  each  of  the 
states. 

Federal  Communications  Commission. 

Marlene  H.  Dorlch, 

Secretary. 

[PR  Doc.  02-25062  Filed  10-1-02:  8:45  am] 
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FEDERAL  ELECTION  COMMISSION 

Sunshine  Act  Nottca 

DATE  AND  TIME:  Tuesday.  October  8, . 

2002,  at  10  a.m. 

PLACE:  999  E  Street,  NW.,  Washington, 

DC  (NinUi  Floor). 

STATUS:  This  meeting  will  be  open  to  the 

public. 

ITEMS  TO  BE  OiSCUSSEO. 

Correction  and  Approval  of  Minutes. 

Draft  Advisory  Opinion  2002-07: 
Careau  &  Co.  and  Mohre 
Communications  by  Robert  F.  Carrot, 
President. 

Draft  Advisory  Opinion  2002-11: 
Mortgage  Bankers  Association  of 
America  (MBAA)  and  MBAA  PAC  by 
counsel,  Jan  Witold  Baran  and  Carol  A. 
Laham. 

Routine  Administrative  Matters. 

DATE  AND  TIME:  Tuesday,  October  8, 

2002,  to  follow  the  open  meeting. 

PLACE:  999  E  Sti^et,  NW.,  Washington, 

DC. 

STATUS:  This  meeting  will  be  closed  to 

the  public. 

ITEMS  TO  BE  DtSCUSSEO: 

Compliance  matters  pursuant  to  2 
U.S.C.  437g. 

Audits  conducted  pursuant  to  2 
U.S.C.  437g.  438(b),  and  Title  26,  U.S.C. 

Matters  concerning  participation  in 
civil  actions  or  proceedings  or 
arbitration. 

Internal  personnel  rules  and 
procedures  or  matters  affecting  a 
particular  employee. 

DATE  AND  TIME:  Thursday,  October  10. 

2002.  at  10  a.m. 

PLACE:  999  E  Sti^t,  NW.,  Washington, 

DC  (Ninth  Floor). 

STATUS:  This  meeting  will  be  open  to  the 

public* 

ITEMS  TO  BE  DISCUSSED: 
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Correction  and  Approval  of  Nfinutes. 

Notice  of  Proposed  Rulemaking  on 
Consolidated  Reporting. 

Explanation  and  Justification  for 
Electioneering  Communications  Final 
Rules. 

Explanation  and  Justification  for 
Interim  Final  Rules  on  FCC 
Electioneerinig  Communications 
Database.^  j 

FOR  MORE  INFORMATION  CONTACT:  Ml. 
Ron  Harris,  Press  Officer,  Telephone: 
(202) 694-1220. 

Mary  W.  Dove. 

Secretary  of  the  Commission. 

(FR  Doc.  02-25206  Filed  9-30-02;  2:58  pm] 

BUJNG  cooe  sns-oi-M 


FEDERAL  MARmME  COMMISSION 
Notice  of  Agreement(s)  Hied 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984.  Interested  parties  can  review  or 
obtain  copies  of  agreements  at  the 
Washington,  DC  offices  of  the 
Commission,  800  North  Capitol  Street, 
NW.,  Room  940.  Interested  parties  may 
submit  comments  on  an  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  of  the  date  this  notice 
appears  in  the  Federal  Register. 
Agreement  No.:  002550-007. 
Title:  New  Orleans-Maersk  Lease 

Agreement. 
Parties:  Board  of  Commissioners  of  the 

Port  of  New  Orleans  Maersk,  Inc. 
Synopsis:  The  amendment  permits 

arrangements  for  special  rates  for 

certain  cargo  handled  at  the 

applicable  terminal. 
Agreement  No.:  010977. 
Title:  dispaniola  Discussion  Agreement. 
Parties:  A.P.  MoUer-Maersk  Sealand 

Crowley  Liner  Services,  Inc. 

Tecmarine  Lines,  Inc. 


Seaboard  Marine,  Ltd. 

Tropical  Shipping  and  Construction 
Co.,  Ltd. 

Frontier  Liner  Services,  Inc. 

Bemuth  Agencies,  Inc. 
Synopsis:  The  proposed  amendment 

deletes  NPR,  Inc.  and  Sea  Star  Line, 

LLC  as  parties  to  the  Hispaniola 

Discussion  Agreement. 
***** 

Agreement  No.:  011737-008. 

Title:  The  MCA  Agreement. 

Parties: 

Atlantic  Container  Line  AB 

Alianca  Navegacao  e  Logistica  Ltda 

Antillean  Marine  Shipping 
Corporation 

CMA  COM,  S.A. 

Companhia  Libra  De  Navegacao 

Compania  Sud  Americana  De  Vapores 
S.A. 

CP  Ships  (UK)  Umited,  d/b/a  ANZDL 
and  d/b/a  Contship  Containerlines 

Crowley  Liner  Services,  Inc. 

Dole  Ocean  Cargo  Express,  Inc. 

Hamburg-Sud 

Hapag-Lloyd  Container  Linie 

King  Ocean  Central  America  S.A. 

King  Ocean  Service  De  Colombia  S.A. 

King  Ocean  Service  De  Venezuela 
S.A. 

Lykes  Lines  Limited,  LLC 

Montemar  Maritima  S.A. 

Nippon  Yusen  Kaisha 

Norasia  Container  Line  Limited 

P&O  Nedlloyd  Limited 

Safmarine  Container  Lines  N.V. 

Tecmarine  Lines,  Inc. 

TMM  Lines  Limited,  LLC 

Tropical  Shipping  &  Construction  Co., 
Ltd. 

Wallenius  Wilhelmsen  Lines  AS. 

Synopsis:  The  proposed  amendment 
adds  P&O  Nedlloyd  Limited  as  a 
member  and  deletes  all  references  to 
conunittees  in  the  agreement. 

Agreement  No.:  011820. 
Title:  WWL/WLS  Space  Charter 
Agreement. 
Parties: 
Wallenius  Wilhelmsen  Lines  AS 


World  Logistics  Service  (U.S.A.),  Inc. 

Synopsis:  The  proposed  agreement 
would  allow  World  Logistics  to  charter 
space  for  roU-on/roU-off  cargo  firom 
Wallenius  Wilhelmsen  on  its  vessels 
operating  from  Veracruz,  Mexico,  to 
U.S.  Atlantic  and  Gulf  Coast  ports.  The 
parties  request  expedited  review. 

Agreement  No.:  201006-004. 

Tit/e:New  Orleans-P&O  Ports  LA 
Lease  Agreement. 

Parties: 

Board  of  Commissioners  of  the  Port  of 
New  Orleans 

P&O  Ports  Louisiana,  Inc. 

Synopsis:  The  amendment  amends 
the  term  of  the  agreement  to  permit  the 
tenant  to  relocate  to  another  of  the  port's 
facilities.  It  also  adds  provisions  for 
special  rate  adjustments  and  minimum 
aimual  guarantee  adjustments.  The 
agreement  now  runs  through  October 
31,  2003. 

By  order  of  the  Federal  Maritime 
Commission. 

Dated:  September  23,  2002. 
Bryant  L.  VanBrakle, 
Secretary. 

[FR  Doc.  02-25057  Filed  10-1-02;  8:45  am] 
BIUMG  COOE  6730-01-P 


FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License 

Reissuances 

Notice  is  hereby  given  that  the 
following  Ocean  Transportation 
Intermediary  licenses  have  been 
reissued  by  the  Federal  Maritime  " 
Commission  pursuant  to  section  19  of 
the  Shipping  Act  of  1984,  as  amended 
by  the  Ocean  Shipping  Reform  Act  of 
1998  (46  U.S.C.  app.  1718)  and  the 
regulations  of  the  Commission 
pertaining  to  the  licensing  of  Ocean 
Transportation  Intermediaries,  46  CFR 
515. 


License  No. 


1857N  . 

16779F 

17200F 

15655N 

17135N 

13709N 

17505N 


Name/address 


Air/Sea  Forwarding  Specialists,  Inc.,  3812  Springhill  Avenue,  Mobile,  AL  36608 

EAFF  (USA),  Inc..  8840  NW  102nd  Street,  Medley,  FL  33178  .^, 

Global  Forwarding  Corp.,  10420  NW  37th  Ten^ce,  Miami,  FL  33178 

Millennium  Plus,  Inc.,  10910  S.  La  Cienega  Blvd.,  Inglewood,  CA  90304 

Next  Day  Cargo,  Inc.,  8805  32nd  Lane,  Miami,  FL  33122  

PAC  West  Trading  &  Transport,  Inc.  dba  Pacwest  Transport,  2531  West  237th 

Street,  Suite  122,  Ton-ance,  CA  90505. 
Trans  Logistics,  Inc.  dba  World  Express,  520  E.  Carson  Plaza  Ct.,  Suite  205, 

Carson,  CA  90746. 


Date  reissued 


June  19,  2002. 
August  1,2002. 
May  12,  2002. 
August  9,  2002. 
July  25,  2002. 
August  9,  2002. 

August  1,  2002. 
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Sandra  L.  Kiuomoto, 

Director,  Bureau  of  Consumer  Complaints 
and  Licensing. 

[FR  Doc.  02-25058  Filed  10-1-02;  8:45  am] 
■ULMQ  OOOE  C730-01-P 


FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
Ucetiae  Revocations 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
Ocean  Transportation  Intermediary 
licenses  have  been  revoked  pursuant  to 
section  19  of  the  Shipping  Act  of  1984 
(46  U.S.C.  app.  1718)  and  the 
regulations  of  the  Commission 

?ertaining  to  the  licensing  of  Ocean 
ransportation  Intermediaries,  effective 
on  the  corresponding  date  shown  below: 

License  Number:  12039N. 

Name:  Caribbean  Cargo  Agencies,  Inc. 
dba  Intermar. 

Address:  2801  NW  74th  Avenue, 
Suite  105,  Miami,  FL  33122. 

Date  Revoked:  September  4,  2002. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  172D4N. 

Name:  Cargo  Unlimited,  Inc. 

Address:  14950  Heathrow  Forest 
Pkwy,  Suite  165,  Houston.  TX  77032. 

Date  Revoked:  August  8,  2002. 

Reason:  Surrendered  license 
voluntarily. 

License  Number:  4265NF. 

Name:  Computrex  International 
Services.  Inc.  dba  Computrex  Logistics. 

Address:  9960  Corporate  Campus 
Drive,  Suite  1100,  Louisville,  KY  40223. 

Date  Revoked:  September  14,  2002. 

Reason:  Failed  to  maintain  valid 
bonds. 

License  Number:  3661N. 

Name:  Expressair  Cargo,  Inc. 

Address:  11091  NW  27th  Street, 
Miami,  FL  33172. 

Date  Revoked:  September  8,  2002. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  9806F. 

Name:  International  Link  Service  Inc. 

Address:  160-23  Rockaway  Blvd., 
Jamaica,  NY  11434. 

Date  Revoked:  August  14,  2002. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  17408N. 

Name:  Maraly  International  Corp. 

Address:  7206  NW  84th  Avenue, 
Miami,  FL  33166. 

Date  Revoked:  July  7,  2002. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  3120NF. 

Name:  Meridian  Cargo.  Inc. 


Address:  1424  NW  82nd  Avenue, 
Miami,  FL  33126. 

Date  Revoked:  August  21,  2002. 

Reason:  Failed  to  maintain  valid 
bonds. 

License  Number:  3634NF. 

Name:  Ocean  Cargo  Line,  Inc.  dba 
Total  Transport  International. 

Address:  c/o  15  Exchange  Place,  Suite 
1020,  Jersey  City.  NJ  07302-3912. 

Date  Revoked:  September  14,  2002. 

Reason:  Failed  to  maintain  valid 
bonds. 

License  Number:  16194F. 

Name:  Palumbo  International  Freight 
Forwarders,  Inc. 

Address:  Calle  Nebraska  S-8,  Ext. 
Parkville,  Guaynabo,  PR  00969. 

Date  Revoked:  July  18,  2002. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  16981N. 

Name:  PK  Shipping,  Inc. 

Address:  5707  Calverton  Street.  Suite 
2-E,  Baltimore.  MD  21228. 

Date  Revoked:  September  9.  2002. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  15814N. 

Name:  Rally  Express  U.S.A..  Inc. 

Address:  1925  W.  Temple  Street. 
Suite  109.  Los  Angeles.  CA  90026. 

Date  Revoked:  August  21.  2002. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  4327NF. 

Name:  Sea  Expo  Freight  Services,  Inc. 

Address:  32  Somerville  Road.  Hewitt. 
NJ  07421. 

Date  Revoked:  August  25.  2002. 

Reason:  Failed  to  maintain  valid 
bonds. 

License  Number:  4350NF. 

Name:  Seaborne  International.  Inc. 
dba  Seaborne  Express  Line. 

Address:  11222  La  Cienega  Blvd.. 
Suite  470.  Inglewood.  CA  90304. 

Date  Revoked:  September  14.  2002. 

Reason:  Failed  to  maintain  valid 
bonds. 

License  Number:  1711  INF. 

Name:  Spencer  Shipping  Corp. 

Address:  2050  NW  95th  Avenue. 
Miami.  FL  33172. 

Date  Revoked:  August  24.  2002. 

Reason:  Failed  to  maintain  valid 
bonds. 

License  Number:  12629N. 

Name:  T  &  T  Shipping  Services.  Inc. 

Address:  2546  Pitkin  Avenue, 
Brooklyn.  NY  11208. 

Date  Revoked:  August  14,  2002. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  'Number:  1 6804N. 

Name:  Tae  Logistics,  Inc. 

Address:  8820  S.  Sepulveda  Blvd.. 
Unit  110.  Los  Angeles.  CA  90045. 


Date  Revoked:  September  7,  2002. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  16792N. 

Name:  Tap-Tap  Shipping,  Inc. 

Address:  1034  Linwood  Street. 
Brooklyn.  NY  11208. 

Date  Revoked:  August  18.  2002. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  3863NF. 

Name:  Tera  Trading  Group,  Inc.  dba 
T.T.G.  International  Freight  Forwarders. 

Address:  1850  NW  82nd  Avenue, 
Miami,  FL  33126. 

Date  Revoked:  July  6,  2002  and 
Augiist  1,2002. 

Reason:  Failed  to  maintain  valid 
bonds. 

License  Number:  15797N. 

Name:  United  Cargo  Handling  A/S 
United  Cargo  Lines. 

Address:  478  Pennsylvania  Avenue. 
Suite  301.  Glen  EUyn,  IL  60137. 

Date  Revoked:  August  23,  2002. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  11962N. 

Name:  Universal  Freightways  Corp. 

Address:  7500  NW  54th  Street. 
Miami,  FL  33166. 

Date  Revoked:  May  5,  2002. 

Reason:  Failed  to  maintain  a  valid 
bond. 

Sandra  L.  Kuramoto. 

Director,  Bureau  of  Consumer  Complaints 
and  Licensing. 

(FR  Doc.  02-25059  filed  10-1-02;  8:45  am] 
taxwQ  cooi  trao-oi-r 


FEDERAL  MARITIME  COMMISSION 
Ocean  Tranaportatlon  Intermediary 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission  an 
application  for  license  as  a  Non- Vessel 
Operating  Common  Carrier  and  Ocean 
Freight  Forwarder — Ocean 
Transportation  Intermediary  pursuant  to 
section  19  of  the  Shipping  Act  of  1984 
as  amended  (46  U.S.C.  app.  1718  and  46 
CFR  515). 

Persons  knowing  of  any  reason  why 
the  following  applicants  should  not 
receive  a  license  are  requested  to 
contact  the  Office  of  Transportation 
Intermediaries,  Federal  Maritime 
Commission.  Washington,  DC  20573. 

Non- Vessel  Operating  Conunon 
Carrier  Ocean  Transportation 
Intermediary  Applicants: 
Penasa  Logistics  (USA).  Inc..  11222  S. 
La  Cienega  Blvd..  #180.  Inglewood. 
CA  90304. 
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Officers:  Yoon  Hyoun  Back, 
Secretary /Director  (Qualifying 
Individual)  Kam  Yuen  Tam.  CEO 
ALSPAC  Miami  Corporation.  8408  N.W. 
66th  Street,  Miami.  FL  33166. 
Officers:  Maurice  Rousseau.  Jr.,  Vice 
President  (Qualifying  Individual) 
Mounr  Whan  Chang.  President 
Non- Vessel  Operating  Common 
Carrier  and  Ocean  Freight  Forwarder 
Transportation  Intermediary  Applicants: 
K.  Carlton  International.  Inc..  7744 
Peters  Road,  #225,  Plantation.  FL 
33324. 
Officers:  Kathleen  R.  Carlton, 
President  (Qualifying  Individual) 
Michael  Mattsson,  Vice  President 
General  Logistics,  Inc.,  175-01 
Rockaway  Blvd.,  Suite  213. 
Jamaica,  NY  11434. 
Officer:  Chae  J.  Kim,  President 

(Qualifying  Individual) 
Ocean  Freight  Forwarder — Ocean 
Transportation  Intermediary  Applicants: 
Limitless  international  Inc.,  513 
Whisper  Walk,  Chesapeake,  VA 
23322. 
Officer:  Cheryl  A.  Stockstad. 
President  (Qualifying  Individual) 
TDC  International  Express  Inc..  500 

Carson  Plaza  Drive.  #20.  Carson.  CA 
90746. 
Officer:  Susan  Cha,  President 
(Qualifying  Individual) 
Susie  Gonzalez.  Inc.  3ba  Friends  Cargo 
International,  8367  NW  74th  Street, 
Miami,  FL  33186. 
Officers:  Susie  Gonzalez,  President 
(Qualifying  Individual),  Jorge 
Gonzalez.  Vice  President. 

Dated:  September  27.  2002. 
Bryant  L.  VanBrakle. 
Secretary. 

[FR  Doc.  02-25060  Fifed  10-1-02:  8:45  am] 
BIUJNG  COOE  6730-01 -P 


FEDERAL  RESERVE  SYSTEM 

Agency  information  collection 
activities:  Proposed  collection; 
comment  request 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System 
action:  Notice 

summary:  Background.  On  June  15. 
1984,  the  Office  of  Management  and 
Budget  (OMB)  delegated  to  the  Board  of 
Governors  of  the  Federal  Reserve 
System  (Board)  its  approval  authority 
under  the  Paperwork  Reduction  Act,  as 
per  5  CFR  1320.16,  to  approve  of  and 
assign  OMB  control  nimibers  to 
collection  of  information  requests  and 
requirements  conducted  or  sponsored 


by  the  Board  under  conditions  set  forth 
in  5  CFR  1320  Appendix  A.l.  Board- 
approved  collections  of  information  are 
incorporated  into  the  official  OMB 
inventory  of  currently  approved 
collections  of  information.  Copies  of  the 
OMB  83-rs  and  supporting  statements 
and  approved  collection  of  information 
instruments  are  placed  into  OMB's 
public  docket  files.  The  Federal  Reserve 
may  not  conduct  or  sponsor,  and  the 
respondent  is  not  required  to  respond 
to,  an  information  collection  that  has 
been  extended,  revised,  or  implemented 
on  or  after  October  1, 1995,  unless  it 
displays  a  currently  valid  OMB  control 
number. 

Request  for  Comment  on  Information 
Collection  Proposal. 

The  following  information  collection, 
which  is  being  handled  imder  this 
delegated  authority,  has  received  initial 
Board  approval  and  is  hereby  published 
for  conmient.  At  the  end  of  the  comment 
period,  the  proposed  information 
collection,  along  with  an  analysis  of 
comments  and  recommendations 
received,  will  be  submitted  to  the  Board 
for  final  approval  under  OMB  delegated 
authority.  Comments  are  invited  on  the 
following: 

a.  whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  Federal  Reserve's 
functions;  including  whether  the 
information  has  practical  utility, 

b.  the  accuracy  of  the  Federal 
Reserve's  estimate  of  the  burden  of  the 
proposed  information  collection, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

c.  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and 

d.  ways  to  minimize  the  burden  of 
information  collection  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

DATES:  Comments  must  be  submitted  on 
or  before  December  2.  2002. 
ADDRESSES:  Comments  may  be  mailed  to 
Ms.  Jennifer  J.  Johnson.  Secretary.  Board 
of  Governors  of  the  Federal  Reserve 
System,  20th  Street  and  Constitution 
Avenue.  N.W..  Washington.  DC  20551. 
However,  because  paper  mail  in  the 
Washington  area  and  at  the  Board  of 
Governors  is  subject  to  delay,  please 
consider  submitting  your  comments  by 
e-mail  to 

regs.comments@federalreserve.gov,  or 
faxing  them  to  the  Office  of  the 
Secretary  at  202-452-3819  or  202-452- 
3102.  Comments  addressed  to  Ms. 
Johnson  may  also  be  delivered  to  the 
Board's  mail  facility  in  the  West 
Courtyard  between  8:45  a.m.  and  5:15 


p.m.,  located  on  21st  Street  between 
Constitution  Avenue  and  C  Street.  NW. 
Members  of  the  public  may  inspect 
conmients  in  Room  MP-500  between 
9:00  a.m.  and  5:00  p.m.  on  weekdays 
pursuant  to  261.12.  except  as  provided  - 
in  261.14,  of  the  Board's  Rules 
Regarding  Availability  of  Information. 
12  CFR  261.12  and  261.14. 

A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  Board:  Joseph  Lackey.  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget.  New 
Executive  Office  Building.  Room  3208, 
Washington.  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT:  A 
copy  of  the  proposed  form  and 
instructions,  the  Paperwork  Reduction 
Act  Submission  (OMB  83-1);  supporting 
statement,  and  other  documents  that 
will  be  placed  into  OMB's  public  docket 
files  once  approved  may  be  requested 
from  the  agency  clearance  officer,  whose 
name  appears  below. 

Mary  M.  West.  Federal  Reserve  Board 
Clearance  Officer  (202-452-3829). 
Division  of  Research  and  Statistics, 
Board  of  Governors  of  the  Federal 
Reserve  System.  Washington.  DC  20551. 
Telecommunications  Device  for  the  Deaf 
(TDD)  users  may  contact  Diane  Jenkins 
(202-452-3544).  Board  of  Governors  of 
the  Federal  Reserve  System. 
Washington.  DC  20551. 
SUPPLEMENTARY  INFORMATION: 

Proposal  to  approve  under  OMB 
delegated  auUiority  the  extension  for 
three  years,  without  revision,  of  the 
following  report: 

1.  Report  title:  Recordkeeping  and 
Disclosure  Requirements  Associated 
with  Loans  Secxired  by  Real  Estate 
Located  in  Flood  Hazard  Areas  Pursuant 
to  Section  208.25  of  Regulation  H. 
Agency  form  number:  Reg  H-2 
OMB  control  number:  710Q-0280 
Frequency:  Event-generated 
Reporters:  State  member  banks 
Annual  reporting  hours:  111.420 
hours 

Estimated  average  hours  per  response: 
Notice  of  special  flood  hazards  to 
borrowers  and  servicers.  0.08  hotirs; 
notice  to  the  Federal  Emergency 
Management  Agency  (FEMA)  of 
servicer,  0.08  hours;  notice  to  FEMA  of 
change  of  servicer,  0.08  hours;  and 
retention  of  standard  FEMA  form,  0.04 
hours. 
Number  of  respondents:  976 
Small  businesses  are  affected. 
General  description  of  report:  This 
information  collection  is  mandatory  (12 
U.S.C.  248(a)(1)).  Because  the  Federal 
Reserve  does  not  collect  any  of  FEMA 
forms  this  information  collection  is  not 
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given  confidential  treatment.  However, 
should  any  of  these  records  come  into 
the  possession  of  the  Federal  Reserve, 
such  information  may  be  protected  from 
disclosure  by  exemption  4  and  6  of  the 
Freedom  of  Information  Act  (5  U.S.C. 
552(b)(4)  and  (b)(6)). 

Abstract:  Regulation  H  requires  state 
member  banks  to  notify  a  borrower  and 
servicer  when  loans  secured  by  real 
estate  are  determined  to  be  in  a  special 
flood  hazard  area  and  notify  them 
whether  flood  insurance  is  available; 
notify  FEMA  of  the  identity  of,  and  any 
change  of,  the  servicer  of  a  loan  secured 
by  real  estate  in  a  special  flood  hazard 
area;  and  retain  a  completed  copy  of  the 
Standard  Flood  Hazard  Determination 
Form  used  to  determine  whether 
property  securing  a  loan  is  in  a  special 
flood  hazard  area. 

Board  of  Governors  of  the  Federal 
Reserve  System,  September  27.  2002. 

Jenniiier  J.  Johnson, ' 

Secretary  of  the  Board. 

[FR  Doc.  02-25036  Filed  10-1-02;  8:45  pml 

BILLING  CODE  6210-01-S 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Noticaa; 
AcqutoWon  d  Sharat  of  Bank  or  Bank 
Holding  Companiaa 

The  notificants  listed  below  have 
applied  imder  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817{j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817{j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  October 
16,  2002. 

A.  Federal  Reserve  Bank  of  AtlanU 
^Sue  Costello,  Vice  President)  1000 
Peachtree  Street,  N.E.,  Atlanta,  Georgia 
30309-4470: 

1.  Joseph  Bienvue  Falgoust,  Vacherie, 
Louisiana;  Charles  J.  Falgoust,  Vacherie, 
Louisiana;  Dean  T.  Falgoust.  River 
Ridge,  Louisiana;  Marian  A.  Falgoust, 
Metairie,  Louisiana;  Michael  A. 
Falgoust,  Vacherie,  Louisiana:  Ronald  J. 
Falgoust,  Thibodaux,  Louisiana;  Rose 
Mary  Falgoust.  Vacherie.  Louisiana; 
Susan  B.  Falgoust,  Vacherie.  Louisiana; 
Falgoust  Fa^y  Holdings,  LLC, 


Vacherie,  Louisiana;  Blake  J.  Falgoust, 
Vacherie.  Louisiana;  Ronald  A. 
Ordoyne,  Vacherie,  Louisiana;  Joan 
Ordoyne,  as  custodian  for  Luke 
Falgoust;  Vacherie,  Louisiana;  Joan 
Ordoyne,  as  custodian  for  Laura 
Falgoust.  Vacherie.  Louisiana;  Francois 
P.  Falgoust,  Vacherie,  Louisiana;  Ulger 
Land^,  Vacherie,  Louisiana;  and  Denny 
Guillot.  Raceland.  Louisiana;  to  acquire 
additional  voting  shares  of  One 
American  Corp.,  and  thereby  indirectly 
acquire  additional  voting  shares  of  First 
American  Bank  and  Trust,  both  of 
Vacherie,  Louisiana. 

Board  of  Governors  of  the  Federal  Reserve 
System.  September  26.  2002. 
Jennifer  J.  Johnson, 
Secretary  of  the  Board. 
[FR  Doc.  02-25040  Filed  10-1-02;  8:45  am] 
BUMQ  COOE  mO-OI-S 


FEDERAL  RESERVE  SYSTEM 

Conaumar  Advlaory  Council 

ACTKW:  Notice  of  Meeting  of  Consumer 
Advisory  Council    

SUMMARY:  The  Consimier  Advisory 
Council  will  meet  on  Thursday,  October 
24,  2002.  The  meeting,  which  will  be 
open  to  public  observation,  will  take 
place  at  the  Federal  Reserve  Board's 
offices  in  Washington.  DC,  in  Dining 
Room  E  on  the  Terrace  level  of  the 
Martin  Building.  Anyone  planning  to 
attend  the  meeting  should,  for  security 
purposes,  register  no  later  than  Tuesday, 
October  22,  by  completing  the  form 
found  on-line  at:  http:// 
www.federalreserve.gov/forms/ 
cacregistration.cfm.  Additionally, 
attendees  must  present  photo 
identification  to  enter  the  building. 

The  meeting  will  begin  at  9:00  a.m. 
and  is  expected  to  conclude  at  1 :00  p.m. 
The  Martin  Building  is  located  on  C 
Street,  NW,  between  20th  and  21st 
Streets. 

The  Coimcil's  function  is  to  advise 
the  Board  on  the  exercise  of  the  Board's 
responsibilities  imder  various  consimier 
financial  services  laws  and  on  other 
matters  on  which  the  Board  seeks  its 
advice.  Time  permitting,  the  Council 
will  discuss  the  following  topics: 

Real  Estate  Settlement  Procedures 
Act:  Discussion  of  aspects  of  the 
proposed  revisions  by  the  Department  of 
Housing  and  Urban  Development  to  the 
rules  implementing  the  Real  Estate 
Settlement  Procedures  Act. 

Identify  Theft:  Discussion  of 
deterrence  options  for  identify  theft. 

Access  to  Credit  Cards:  Discussion  of 
access  to  credit  by  consiuners  who  may 


not  have  the  ability  to  repay, 
particularly  students. 
Committee  Reports:  Council 

committees  will  report  on  their  work. 

Other  matters  initiated  by  Council 
members  also  may  be  discussed. 
ADDRESSES:  Persons  wishing  to  submit    ' 
views  to  the  Council  on  any  of  the  above 
topics  may  do  so  by  sending  written 
statements  to  Ann  Bistay.  Secretary  of 
the  Consumer  Advisory  Council. 
Division  of  Consumer  and  Community 
Affairs.  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington. 
DC  20551.  Information  about  this 
meeting  may  be  obtained  from  Ms. 
Bistay,  202-452-6470. 

Board  of  Governors  of  the  Federal 
Reserve  System,  September  26.  2002. 

Jennite  J.  lohnaon. 

Secretary  of  the  Board. 

[FR  Doc.  02-25038  Filed  10-1-02;  8:45  am) 

SaXJNO  COOC  6210-01-8 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Haalth  Raaourcaa  and  Sarvlcaa 
Admlniatratton 

Ricky  Ray  Hamophilla  RalM  Fund 
Program  Procadura  for  Augmantlng 
Patltlona  and  Ramlndar  of  Tarmlnatlon 

Data  Of  Fund 

AOENCY:  Health  Resources  and  Services 

Administration,  HHS. 

ACTION:  Notice. 

SUMMARY:  The  purpose  of  this  notice  is 
to  announce  the  procedxue  for  the 
augmentation  of  petitions  filed  with  the 
Ricky  Ray  Hemophilia  Relief  Fund 
Program,  postmarked  by  the  November 
13,  2001,  statutory  deadline,  for  which 
an  initial  payment  decision  has  been 
made:  and  to  remind  the  public  of  the 
November  12.  2003.  termination  date  of 
the  Ricky  Ray  Hemophilia  Relief  Fund. 
DATES:  The  termination  date  of  the 
Ricky  Ray  Trust  Fund  is  November  12, 
2003. 

ADDRESSES:  All  documentation  to 
augment  eligible  petitions  must  be 
submitted  to  the  Ricky  Ray  Program, 
Bureau  of  Health  Professions,  Health 
Resources  and  Services  Administration, 
Room  4-81,  Parklawn  Building,  5600 
Fishers  Lane,  Rockville.  Maryland 
20857. 
FOR  FURTHER  INFORMATKW  CONTACT:  Paul 

T.  Qark.  Director,  Ricky  Ray  Program. 
Bureau  of  Health  Professions,  Health 
Resources  and  Services  Administration. 
(301)  443-2330. 

SUPPLEMENTARY  MFORMATKM:  The  order 
of  the  review  and  payment  decision  of 
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any  specific  petition  filed  with  the 
Ricky  Ray  Program  was  based  on  the 
postmark  date  of  the  petition.  The  facts 
related  to  the  petition  may  have 
changed  over  time  subsequent  to  the 
payment  decision.  This  document 
addresses  how  the  Ricky  Ray  Program 
will  handle  new  information  that 
becomes  available  before  the  Ricky  Ray 
Trust  Fund  terminates  on  November  12, 
2003,  where  the  new  information  may 
change  the  payment  decision  of  a 
petition  that  has  been  approved  for  a 
payment  of  less  than  $100,000,  or  a 
disapproved  petition. 

This  docimient  also  reminds  the 
public  of  the  termination  date  of  the 
Ricky  Ray  Hemophilia  Relief  Fund, 
November  12,  2003.  This  date  is 
governed  by  section  101(d)  of  the  Act, 
which  states  that  the  Fund  shall 
terminate  upon  the  expiration  of  the  5- 
year  period  beginning  on  the  date  of 
enactment  of  the  Act  on  November  12, 
1998.  The  unobligated  funds  remaining 
at  the  end  of  this  period  shall  be 
deposited  in  the  miscellaneous  receipts 
accoimt  in  the  Treasury  of  the  United 
States.  1 

Background  ' 

The  Ricky  Ray  Program  implements 
the  Ricky  Ray  Hemophilia  Relief  Fund 
Act  of  1998  (the  Act),  Pub.  Law  105- 
369.  The  Act  provides  for 
compassionate  payments  to  individuals 
with  blood-clotting  disorders,  such  as 
hemophilia,  who  were  treated  with 
antihemophilic  factor  between  July  1, 
1982  and  December  31, 1987,  and 
contracted  human  immunodeficiency 
virus  (HTV),  as  well  as  to  certain  persons 
who  contracted  HIV  from  these 
individuals.  In  the  event  individuals 
eligible  for  payment  are  deceased,  the 
Act  also  provides  for  payments  to 
certain  survivors  of  these  individuals. 

Petition  payment  determinations 
under  the  Act  are  based  upon  the 
documents  that  were  included  in  a 
petition  as  of  the  date  the  petition  was 
reviewed.  As  a  result,  some  petitions 
were  approved  for  a  payment  of  less 
than  $100,000  or  were  disapproved 
because  the  documentation  submitted 
with  the  petition  did  not  support  a 
paraient  of  $100,000. 

The  Act  stipulates  that  petitions  are  to 
be  reviewed  in  the  order  received.  To 
comply  with  this  legislative  mandate, 
the  Ricky  Ray  Program  developed  and 
implemented  its  petition  review  process 
whereby  petitions  would  be  randomly 
numbered  by  the  postmark  date  and 
reviewed  in  accordance  with  the 
randomly  assigned  number.  The 
Program  also  decided  to  make  payments 
as  soon  as  possible  after  all  July  31, 
2000,  postmarked  petitions  were  in- 


house,  rather  than  waiting  until  after  the 
filing  deadline  date,  November  13,  2001, 
to  begin  making  payments.  These 
decisions  addressed  a  series  of  Program- 
related  factors  such  as:  the  mortality  of 
the  target  population,  the  initial  amount 
of  $75  million  appropriated  for  the 
Program  in  fiscal  year  2000,  and  the 
imcertainty  of  futiu^  appropriations. 

The  Act  and  its  regulations  recognize 
that  petitions  may  be  affected  by 
circumstances  beyond  petitioners' 
control  that  could  impact  a  pajmient 
decision.  Section  130.24  (a)  of  the  Ricky 
Ray  Program's  Final  Rule  with 
Amendments  (66  FR  58667)  states  that 
where  a  petition  raises  an  eligibility  or 
payment  question,  "the  Secretary  may 
require  the  petitioner  to  provide  other 
docimientation,  as  the  Secretary  deems 
appropriate,  to  resolve  issues  of 
eligibility,  or  of  the  procedure  for 
payment,  raised  by  a  petition."  This 
regulatory  provision  allows  a  petitioner 
to  augment  a  petition  with  new 
documents  or  additional  information 
from  any  source  provided  that  the 
petition  was  postmarked  on  or  before 
November  13,  2001.  The  Act  and  its 
regulations  also  provide  for  a  two-year 
period  between  the  final  postmark  date 
and  the  date  when  the  Program's  Trust 
Fimd  terminates.  This  authority  permits 
the  Secretary  to  review  the  most  recent 
documentation  available  to  resolve  any 
eligibility  or  payment  issue  relating  to 
an  approval  or  disapproval  decision  on 
a  petition. 

The  Ricky  Ray  F>rogram,  by  statute,  is 
authorized  to  pay  $100,000  on  behalf  of 
an  eligible  individual  with  HTV.  In  the 
case  of  multiple  survivors,  i.e.,  children 
or  parents,  the  $100,000  payment  must 
be  divided  in  equal  shares  among  that 
class  of  survivors.  There  are  petitioner 
survivors  whose  petitions  only  included 
docimientation  that  supported  their 
portion  of  the  payment  of  $100,000. 

Criteria  for  Augmentation 

The  following  criteria  must  be  met  in 
order  for  a  petition  to  be  eligible  for 
augmentation. 

1.  Only  a  petition  postmarked  by 
November  13,  2001,  and,  therefore, 
included  in  the  Ricky  Ray  Program 
system  of  records,  may  be  augmented. 

The  Ricky  Ray  Pro-am  regulations 
stipulate  that  petitions  submitted  to  the 
Program  must  be  postmarked  between 
July  31,  2000,  and  November  13,  2001. 
Petitions  postmarked  during  this  period 
of  time  were  given  a  petition  nimiber 
and  recorded  in  the  Program's  system  of 
records. 

2.  Only  a  petitioner,  a  petitioner's 
personal  representative,  or  a 
disinterested  third  party,  such  as  a 
court,  a  hospital,  or  a  state  department 


of  vital  statistics,  may  augment  a 
petition. 

A  petitioner,  a  petitioner's  personal 
representative,  or  a  disinterested  third 
party  may  augment  a  petition  with 
documentation  that  could  affect  the 
Program's  petition  payment  decision. 
The  documentation  or  information  that 
augments  the  petition  must  be  received 
by  the  Program  in  sufficient  time  before 
November  12,  2003,  to  allow  for  review 
and  processing  before  the  Fund 
terminates. 

In  implementing  this  procedure  with 
regard  to  payment  decisions  for 
survivors  of  eligible  individuals,  the 
Ricky  Ray  Program  will  make  payments 
in  accordance  with  section  103(c)(2)(A) 
of  the  Act,  which  establishes  a  hierarchy 
of  survivors,  as  follows: 

1.  Surviving  spouse. 

2.  Child(ren)  in  equal  shares  if  there 
is  no  surviving  spouse. 

3.  Parent(s)  in  equal  shares  if  there  are 
no  surviving  spouse  or  surviving 
children. 

Documentation  Required  for 
Augmentation 

The  docimientation  or  information 
that  the  Program  may  consider  when  a 
petitioner,  petitioner's  personal 
representative,  or  the  disinterested  third 
party  augments  a  petition  includes,  but 
is  not  limited  to: 

1.  A  court  order  determining  that  the 
other  surviving  parent's  parental  rights 
have  been  terminated. 

2.  A  death  certificate  of  the  other 
eligible  survivors). 

3.  Other  evidence  establishing 
eligibility  for  the  full  payment,  such  as: 
(a)  An  order  from  a  court  of  competent 
jurisdiction  documenting  that  the 
survivor  is  the  sole  survivor  of  the 
eligible  individual;  (b)  documentation 
that  supports  the  existence  of  a 
relationship  between  a  survivor  and  an 
eligible  individual,  which  may,  in  some 
circumstances,  include  Social  Security. 
Department  of  Veterans  Affairs  or 
Department  of  Defense  benefits  to 
survivors;  (c)  docimientation  that  the 
medical  requirements  necessary  for 
eligibility  have  been  met. 

Any  documentation  submitted  by  a 
petitioner,  a  petitioner's  personal 
representative,  or  a  disinterested  third 
party  to  augment  a  petition  must  be 
received  by  the  Ricky  Ray  Program  in 
sufficient  time  to  allow  for  processing 
and  payment  prior  to  the  Trust  Fimd's 
termination  date  of  November  12,  2003. 
No  payments  will  be  made  after  that 
date. 

Examples  of  how  this  augmentation 
procedure  will  be  implemented  are     "^ 
available  on  the  Ricky  Ray  Program 
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website  at:  http://www.hrsa.gov/bhpr/ 
rickyray. 

Paperworic  Reduction  Act 

The  information  collection 
requirements  for  the  Ricky  Ray 
Homphilia  Relief  Fund  (42  CFR  part 
130)  have  been  approved  imder  0MB 
No.  0915-0244. 

Dated:  September  24,  2002. 
Elizabeth  M.  Duke, 
Administrator. 

[FR  Doc.  02-24953  Filed  10-1-02;  8:45  am] 
MJUNQ  CODE  41SS-18-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Hndinge  of  Scientific  Mieconduct 

AGENCY:  Office  of  the  Secretary.  HHS. 
action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  Office  of  Research  Integrity  (ORI) 
and  the  Assistant  Secretary  for  Health 
have  taken  final  action  in  the  following 
case: 

Heather f._Muenchen,  Ph.D., 
University  of  Michigan:  Based  on  the 
report  of  an  investigation  conducted  by 
the  University  of  Michigan  (UM),  Dr. 
Muenchen's  admissions,  and  additional 
analysis  conducted  by  ORI  in  its 
oversight  review,  the  U.S.  Public  Health 
Service  (PHS)  found  that  Dr.  Muencfaen, 
former  postdoctoral  fellow  at  UM, 
engaged  in  scientific  misconduct  in 
research  funded  by  National  Institutes 
of  Health  (NIH)  Urology  Research 
Training  Grant  T32  DK07758  and 
SPORE  grant  PSO  CA69568.  Dr. 
Muenchen  falsified  and  fabricated 
research  data  by  computer  manipulation 
of  12  Western  blot  analyses  in  three 
publications  and  two  draft  manuscripts. 

Specifically.  PHS  found  that  Dr. 
Muenchen: 

(1)  Falsified  Western  blot  data  in 
Figures  3. 4A,  and  4B  in  the  following 
paper:  Muenchen,  H.J.,  Lin,  D-L.. 
Walsh.  M.A.,  Keller.  E.T.,  and  Pienta. 
K.J.  "Tumor  necrosis  factor-alpha- 
induced  apoptosis  in  prostate  cancer 
cells  through  inhibition  of  nuclear 
factor-KB  by  an  IicBa  'super-repressor.' " 
Clinical  Cancer  Research  6(5):1969- 
1977. 2000; 

(2)  Falsified  Western  blot  data  in 
Figures  2  and  3  in  the  following  paper 
Muenchen.  H.J..  Poncza,  P.J..  and 
Pienta.  K.J.  "IMfferent  docetaxel- 
induced  apoptotic  pathways  are  present 
in  prostate  cancer  cell  lines  LNCaP  and 
PC-3. "  Urology  57(2):366-370,  2001; 


(3)  Falsffied  Western  blots  and 
associated  claims  for  Figures  1.  5 A.  SB, 
and  8  in  the  following  paper. 
Muenchen,  H.J.,  Lin,  D-L.,  Poncza,  P.J., 
McLean,  L.L,  Dirette,  M.L.,  Keller,  E.T., 
and  Pienta,  K.J.  "Re-expression  of 
functional  androgen  receptor  in 
androgen-independent  prostate  cancer 
cells."  Published  electronically  on 
November  13,  2000  in  the  Journal  of 
Biological  Chemistry  (JBC)  as  Online 
Manuscript  M008934200  (withdrawn 
January  16,  2001):  and 

(4)  Falsified  Western  blot  analyses  in 
Figures  4A,  4B,  and  7  of  the  original 
draft  submitted  for  publication  on 
September  29,  2000,  (and  the 
corresponding  Figures  5 A,  5B,  and  8  in 
the  second  draft  submitted  October  20, 
2000)  of  the  JBC  manuscript 

Dr.  Muenchen  was  the  first  and 
corresponding  author  on  the  above 
publications,  which  were  supported  in 
part  by  Urology  Research  Training  Grant 
T32  DK07758  and  SPORE  grant  P50 
CA69568.  These  falsifications  are 
significant  because  they  misrepresent 
the  expression  of  the  androgen  receptor, 
the  necessary  control  data,  the  evidence 
for  "super-repressor"  binding  and  its 
effect,  and  the  control  data  for  assaying 
apoptosis.  These  misrepresentations 
occurred  through  a  series  of  separate 
and  specific  deceptions  in  an  attempt  to 
obviate  the  legitimate  criticisms  of 
publication  reviewers.  These 
falsifications  were  designed  to  be 
misleading  about  the  experiments'  true 
results  and  to  wrongfully  induce 
publication  of  the  experiments.  Dr. 
Muenchen's  work  could  have  provided 
tools  for  understanding  metastasis  in 
prostate  cancer  and  ultimately  impact 
on  treatment  of  this  disease. 

Dr.  Muenchen  has  entered  into  a 
Voluntary  Exclusion  Agreement  in 
which  she  has  voluntarily  agreed: 

(1)  To  exclude  herself  from  any 
contracting  or  subcontracting  with  any 
agency  of  die  United  States  Government 
and  fitim  eligibility  for,  or  involvement 
in,  nonprocurement  transactions  (e.g., 
grants  and  cooperative  agreements)  of 
die  United  States  Government  as 
defined  in  45  CFR  part  76  (Debarment 
Regulations)  for  a  period  of  five  (5) 
years,  beginning  on  September  5,  2002; 

(2)  To  exclude  herself  from  serving  in 
any  advisory  capacity  to  PHS  including 
but  not  limited  to  service  on  any  PHS 
advisory  committee,  board,  andDor  peer 
review  committee,  or  as  a  consultant  for 
a  period  of  five  (5)  years,  beginning  on 
September  5,  2002;  and 

(3)  Within  30  days  of  the  effective 
date  of  this  Agreement,  to  submit  letters 
of  retraction  to  the  editor  of  Urology 
retracting  the  paper  published  at 
57(2):366-370,  2001,  and  to  the  editor  of 


Clinical  Cancer  Research,  published  at 
6(5):196»-1977,  2000,  identifying  and 
retracting  the  falsified  or  fabricated  data 
in  Figure  3  and  Figures  4A  and  4B.  The 
retraction  requirements  will  remain  on 
the  ALERT  System  until  Dr.  Muenchen 
sends,  and  ORI  receives,  copies  of  the 
retraction  letters  consistent  with  the 
above  language. 

FOR  FURTHER  INFORMATION  CONTACT: 
Director,  Division  of  Investigative 
Oversight,  Office  of  Research  Integrity, 
5515  Security  Lane,  Suite  700, 
Rockville.  MD  20852,  (301)  443-5330. 

Oiris  B.  Pascal, 

Director,  Office  of  Research  Integrity. 

(FR  Doc.  02-24952  Filed  10-1-02:  8:45  am) 

■UMQ  COOf  4180-31-^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centere  for  DIeeeee  Control  and 
Prevention 

[Program  Announoemant  02185] 

Cooperative  Agreement  to  the 
Aeeoclatlon  of  Immunization 
Managere;  Notice  of  Award  of  Funda 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  aimoujices  the 
availability  of  fiscal  year  (FY)  2002 
funds  for  a  cooperative  agreement 
program  for  the  Association  of 
Immunization  Managers.  This  program 
addresses  the  "Healthy  People  2010" 
focus  area  of  Immunization  and 
Infectious  Diseases. 

The  purpose  of  the  program  is  to  (1) 
maintain  an  effective  communication 
capacity  among  the  nation's 
immunization  program  managers  and 
CDC;  (2)  sustain  a  capacity  to  coordinate 
both  rapid  and  comprehensive 
assessments  of  problems  and 
opportunities  faced  by  immunization 
managers;  and  (3)  establish  a  capacity  to 
coordinate  the  consultations  and 
collaborations  that  will  enable  state  and 
local  health  departments  to  assimilate 
and  implement  the  latest  programmatic, 
scientific  and  technological 
developments  and  concepts  affecting 

the  goal  of  immnniring  OUT  nation's 

citizens. 

B.  Eligible  Applicants 

Assistance  will  be  provided  only  to 
the  Association  of  Immunization 
Mangers  (AIM).  No  other  applications 
are  solicited.  AIM  is  the  oidy 
organization  that  has  an  established 
relationship  with  state  and  local  health 
department  immunization  programs,  ^ 
access  to  public  health  managers  and 
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practitioners  involved  in  the  control  of 
vaccine-preventable  diseases,  and  the 
expertise  necessary  to  cany  out  this 
project.  AIM  is  a  unique  organization 
because  its  members  have  technical 
expertise  in  the  areas  of  management, 
vaccine,  information  technology,  quality 
assurance,  health  care  delivery,  health 
education  and  disease  surveillance 
which  is  required  to  ensure  effective 
implementation  of  population-based 
immunization  programs. 

Note:  Title  2  of  the  United  States  Code 
section  1611  states  that  an  organization 
described  in  section  501(c)(4)  of  the  Internal 
Revenue  Code  that  engages  in  lobbying 
activities  is  not  eligible  to  receive  Federal 
funds  constituting  an  award,  grant  or  loan. 

C.  Availability  of  Funds 

$150,000  is  being  awrarded  in  FT 
2002.  It  is  expected  that  the  award  will 
begin  on  or  about  September  30,  2002 
and  will  be  made  for  a  12-month  budget 
period  within  a  project  period  of  up  to 
five  years.  Funding  estimates  may 
change. 

Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds. 


D.  Where  To  Obtain  Additional 
Infbnnation 

This  and  other  CDC  announcements, 
the  necessary  applications,  and 
associated  forms  can  be  found  on  the 
CDC  home  page  Internet  address — bttp:/ 
/www.cdc.gov.  Click  on  "Funding"  then 
"Grants  and  Cooperative  Agreements."- 

For  business  management  assistance, 
contact:  Peaches  Brown,  Grants 
Management  Specialist,  Procurement 
and  Grants  Office,  Centers  for  Disease 
Control  and  Prevention,  2920 
Brandywine  Road,  Room  3000,  Atlanta, 
GA  30341-4146,  Telephone  number: 
(770)  488-2738,  Email  address: 
prbO@cdc.gov. 

For  program  technical  assistance, 
contact:  Keimeth  Sharp,  Program 
Operations  Branch,  ISD,  National 
Immimization  Program,  Mailstop  E-52, 
1600  Clifton  Rd,  Atlanta,  GA  30333, 
Telephone  number:  (404)  639-8215, 
Email  address:  kls2@cdc.gov. 

Dated:  September  24,  2002. 
Sandra  R.  Manning, 

Director,  Procurement  and  Grants  Office, 
Centers  for  Disease  Control  and  Prevention. 
[FR  Doc.  02-24986  Filed  10-1-02;  8i45  am] 

BILLING  CODE  4163-1S-P 

Annual  Burden  Estimates 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Chiidren  and 
Famiiies 

Proposed  Information  Collection 
Activity;  Comment  Request 

Proposed  Projects 

Title:  Revised  Form  OCSE-100,  State 
Plan  for  Child  Support  Under  Title  IV- 
D  of  the  Social  Security  Act. 

OMB  No.:  0970-0017. 

Description:  The  state  plan  preprint 
and  amendments  serve  as  a  contract 
with  OCSE  in  outlining  the  activities  the 
state  will  perform  as  requried  by  law  in 
order  for  states  to  receive  federal  funds. 
We  are  asking  for  approval  to  revise  one 
state  plan  preprint  page  to  reflect  new 
Federal  requirements  regarding  medical 
support  enforcement.. 

Respondents:  54. 


Instrument 


OCSE-100 

Estimated  Total  Annual  Burden  Hours 


Number  of  re- 
spondents 


54 


Number  of  re- 
sponses per 
respondent 


1 


Average  bur- 
den hours  per 
response 


.72 


Total  burden 
hours 


39 
39 


In  compliance  with  the  requirements 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Administration  for  Children  and 
Families  is  soliciting  public  comment 
on  the  specific  aspects  of  the 
information  collection  described  above. 
Copies  of  the  proposed  collection  of 
information  can  be  obtained  and 
comments  may  be  forwarded  by  writing 
to  the  Administration  for  Children  and 
Families,  Office  of  Administration, 
Office  of  Information  Services,  370 
L'Enfant  Promanade,  SW.,  Washington, 
DC  20447,  Attn:  ACF  Reports  Clearance 
Officer.  All  requests  should  be 
identified  by  the  title  information 
collection. 

The  Department  specifically  requests 
comments  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
fimctions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 


proposed  collection  of  information;  (c) 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted 
within  60  days  of  this  publication. 

Dated:  September  26.  2002. 
Robert  Sargis, 
Reports  Clearance  Officer. 
[FR  Doc.  02-25002  Filed  10-1-02;  8:45  am] 

BILUNG  CODE  41S4-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Proposed  information  Collection 
Activity;  Comment  Request 

Proposed  Projects 

Title:  Child  Care  Case-Level  Report. 

OAfB  No.;  0970-0167. 

Description:  Section  658K  of  the  Child 
Care  and  Development  Block  Grant  Act 
of  1990  (Pub.  L.  101-508,  42  U.S.C. 
9858)  requires  that  States  and 
Territories  submit  monthly  case-level 
data  on  the  children  and  families 
receiving  direct  services  under  the  Child 
Care  and  Development  Fund.  The 
implementing  regtilations  for  the 
statutorily  required  reporting  are  at  45 
CFR  98.70.  Case-level  reports,  submitted 
quarterly  or  monthly  (at  grantee  option) 
include  monthly  sample  or  full 
population  case-level  data.  The  data 
elements  to  be  included  in  these  reports 
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are  represented  in  the  ACF-801. 
Disaggregate  data  is  used  to  determine 
program  and  participant  characteristics 
as  well  as  costs  and  levels  of  child  care 
services  provided.  This  provides  ACF 
with  the  information  necessary  to  make 
reports  to  Congress,  address  national 


child  care  needs,  offer  technical 
assistance  to  grantees,  meet  performance 
measures,  and  conduct  research. 
Consistent  with  the  statute  and 
regidations,  ACF  requests  extension  of 
the  ACF-801. 

Annual  Burden  Estimates 


Respondents:  States,  the  District  of 
Columbia,  and  Territories  including 
Puerto  Rico,  Guam,  the  Virgin  Islands, 
American  Samoa,  and  the  Northern 
Marianna  Islands. 


Instrument 


Number  of  re- 
spondents 


Ntjinber  of  re- 
sponses per 
respondent 


Average  bur- 
den iKXirs  per 
response 


Total  burden 
hours 


ACF-«)1 

Estimated  Total  Annual  Burden  Hours 


56 


D4 


20 


4,480 
4,480 


In  compliance  with  the  requirements 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Administration  for  Children  and 
Families  is  soliciting  public  comment 
on  the  specific  aspects  of  the 
information  collection  described  above. 
Copies  of  the  proposed  collection  of 
information  can  be  obtained  and 
comments  may  be  forwarded  by  writing 
to  the  Administration  for  Children  and 
Families,  Office  of  Administration, 
Office  of  Information  Services,  370 
L'Enfant  Promenade,  SW.,  Washington, 
DC  20447,  Attn:  ACF  Reports  Clearance 
Officer.  All  requests  should  be 
identified  by  the  title  of  the  information 
collection. 

The  Department  specifically  requests 
comments  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 


practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted 
within  60  days  of  this  publication. 

Dated:  September  26,  2002. 
Robert  Sargis, 
Reports  Clearance  Officer. 
(FR  Doc.  02-25003  Filed  10-1-02;  8:45  am] 
BNJJNQ  COM  41M-ei-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  end 
Families 

propoesQ  mroniMnion  wonecnon 
Activity;  Comment  Request 

Propond  Pro|ectB 

Title:  Online  Interstate  Refierral  Guide 
(KG). 

OAffl  No.  .0970-0209. 

Description:  The  IRG  is  an  essential 
reference  maintained  by  OCSE  that 
provides  States  with  an  effective  and 
efficient  way  of  viewing  and  updating 
State  profile,  address,  and  FIPS  code 
information  by  consolidating  data 
available  through  numerous  discrete 
sources  into  a  single  centralized, 
automated  repository. 

Respondents:  State  IV-D  Child 
Support  Programs. 


Annual  Burden  Estimates 

Instrument 

Number  of  re- 
spondents 

Numtwr  of  re- 
sponses per 
respondents 

Average  bur- 
den rvours  per 
response 

Total 
burden 
hours 

Online  IRG              .             

54 

18 

.3 

292 

Estimated  Total  Annual  Burden  Hours                                                           

292 

In  compliance  with  the  requirements 
of  Section  3056(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Administration  for  Children  and 
Families  is  soliciting  public  comment 
on  the  specific  aspects  of  the 
information  collection  described  above. 
Copies  of  the  proposed  collection  of 
information  can  be  obtained  and 
comments  may  be  forwarded  by  writing 
to  the  Administration  for  Chilchren  and 
Famiiies,  Office  of  Administration, 
Office  of  Information  Services,  370 
L'Enfant  Promenade,  SW..  Washington, 
DC  20447,  Attn:  AFC  Reports  Qearance 


Officer.  All  requests  should  be 
identffied  by  the  title  of  the  information 
collection. 

The  Department  specifically  requests 
comments  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 


collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  stiggestions  submitted 
within  60  days  of  this  publication. 

Dated:  September  26,  2002. 
Robert  SargiSt 
Reports  Clearance  Officer. 
(FR  Doc.  02-25004  Filed  10-1-02;  8:45  am] 
■UMO  coot  41M-ei-M 
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DEPARTMEm*  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  02N-0063] 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request:  Consumer  Surveys 
on  Food  and  Dietary  Supplement 
Labeling  Issues 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
PRA).  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  an  existing  collection  of 
information,  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
surveys  to  study  consumers' 
understanding  of  specific  label 
statements  for  conventional  foods  and 
dietary  supplements  and  the  impact  of 
such  labeling  on  consumer  practices, 
knowledge  levels,  and  attitudes.  In  the 
Federal  Register  of  July  8,  2002  (67  FR 
45128),  FDA  pubhshed  a  notice 
aimouncing  OMB's  approval  of  this 
collection  of  information  (OMB  control 
number  0910-0492).  Because  this  was 
an  emergency  approval  that  will  expire 
on  December  31,  2002,  FDA  in  this 
notice  is  following  the  normal  PRA 
clearance  procedures  by  issuing  this 
notice. 

DATES:  Submit  written  or  electronic 
comments  on  the  collection  of 
information  by  December  2,  2002. 

ADDRESSES:  Submit  electronic 
comments  on  the  collection  of 
information  to  http:// 
www.accessdata.fda.gov/scripts/oc/ 
dockets/edockethome.cfm.  Submit 
written  comments  on  the  collection  of 
information  to  the  Dockets  Management 
Branch  {HFA-305).  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  All 
comments  should  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peggy  Schlosburg,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 


Fishers  Lane,  Rockville,  MD  20857, 
301-827-1223. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  (44  U.S.C.  3501-3520),  Federal 
agencies  must  obtain  approval  from  the 
Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  the  PRA  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information, 
including  each  proposed  extension  of  an 
existing  collection  of  information, 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement,  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  set  forth  in  this  document. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
biuden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

Consumer  Surveys  on  Food  and  Dietary 
Supplement  Labeling  Issues  (OMB 
Control  Numlier  910-0492) — Extension 

FDA  is  requesting  an  extension  of  the 
OMB  approval  of  consxmier  surveys  to 
help  FDA's  Center  for  Food  Safety  and 
Applied  Nutrition  formulate  decisions 
and  policies  affecting  the  labeling  of 
conventional  foods  and  dietary 
supplements.  Determining  how 
consumers  are  likely  to  interpret  various 
kinds  of  claims,  disclaimers,  warnings, 
caution  statements,  and  notice 
statements  that  might  appear  in  labeling 
is  critical  to  agency  decisionmaking 
under  the  Federal  Food,  Drug,  and 
Cosmetic  Act  and  the  first  amendment. 
It  is  often  necessary  to  test  actual  or 
proposed  labeling  statements  in  realistic 
situations  with  typical  consumers  to 
determine  what  these  label  statements 
are  commimicating  to  consumers. 


FDA  or  its  contractor  will  collect  and 
use  information  gathered  from 
telephone,  mail,  shopping  mall 
intercept  or  Internet  surveys  to.  evaluate 
how  consumers  understand  and 
respond  to  existing  label  statements, 
label  statements  proposed  by  industry 
or  consumers,  and  other  label 
statements  that  are  under  consideration 
as  part  of  FDA's  policy  development 
process.  Potential  respondents  to  the 
surveys  will  be  individual  consumers 
either  randomly  chosen  to  represent 
specified  populations  or  randomly 
assigned  to  experimental  treatment 
conditions  to  control  for  the  effects  of 
individual  differences  in  the  population 
on  the  interpretation  of  label  statements. 
In  all  instances,  FDA  will  strive  to 
collect  a  representative  sample  of 
individuals  from  the  overall  population 
or  from  relevant  population  groups,  as 
appropriate.  FDA's  general  selection 
method  will  use  stratification,  with 
random  sampling  within  the  strata,  to 
achieve  representativeness  for  both 
overall  populations  and  sensitive 
subpopulations,  such  as  at-risk 
individuals  or  user  segments.  In  the  rare 
cases  where  geography  is  a  limiting 
factor,  FDA  will  use  population-based 
cluster  sampling  to  limit  Government 
expense  while  preserving  the  statistical 
properties  of  the  sample. 

Respondents  will  provide  backgroimd 
information  and  respond  to  package 
labels  that  contain  the  variations  of  label 
statements  to  be  tested.  Measures  will 
include  both  self-reported 
comprehension  and  acceptance  as  well 
as  direct  behavioral  measures  of 
consumer  use  and  understanding  of  the 
package  labeling. 

"   FDA  will  use  the  information  from  the 
surveys  in  evaluating  regulatory  and 
policy  options  with  respect  to  labeling. 
The  agency  often  lacks  empirical  data 
about  how  consumers  imderstand  and 
respond  to  statements  they  might  see  in 
product  labeling.  The  information 
gathered  from  such  surveys  can  be  used 
to  test  consumer  comprehension  and 
behavioral  impact  of  various  label 
statements  and  formats,  taking  into 
accoimt  the  existing  distribution  of 
behavior,  knowledge  and  attitudes  in 
the  population  that  provides  the  context 
for  understanding  such  statements.  The 
surveys  will  help  FDA  assess  consumer 
reactions  to  existing  and  proposed  label 
statements. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 
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Table  1.— Estimated  Annual  Reporting  Burden^ 


Type  of  Survey 


Mail  questionnaire 

Telephone  survey 

Internet  or  mall  intercept  survey 

Total 


No.  of 
Respondents 


1,000 
2,000 
4,000 


Annual  Frequency  per 
Response 


Total  Annual 
Responses 


1,000 
2,000 
4.000 


Hours  per 
Response 


1 


.5 
.5 


Total  Hours 


1,000 
1,000 
2,000 
4,000 


'There  ate  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


These  estimates  assume  that  as  many 
as  one  mail  survey  project,  one 
telephone  survey  project,  and  two 
internet  or  mall  intercept  survey 
projects  may  be  done  on  an  annual 
basis.  Estimates  are  based  on  the 
expected  number  of  respondents 
necessary  to  obtain  a  statistically 
significant  representation  of  important 
consumer  segments  (e.g.,  users  of 
relevant  regulated  products,  at  risk 
population  groups)  and  the  number  of 
lal^ling  options  that  may  need  to  be 
tested. 

Dated:  September  24,  2002.. 
Margaret  M.  Dotzel, 
Associate  Commissioner  for  Policy. 
[FR  Doc.  02-25079  Filed  10-1-02;  8:45  am] 
BIUJNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  97D-O530] 

FDA  Modernization  Act  of  1997: 
Modifications  to  the  List  of  Recognized 
Standards,  Recognition  Ust  Number: 
007 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing  a 
publication  containing  modifications 
the  agency  is  making  to  the  list  of 
standards  FDA  will  recognize  for  use  in 
premarket  reviews  (FDA  Recognized 
Consensus  Standards).  This  publication, 
entitled  "Modifications  to  the  List  of 
Recognized  Standards,  Recognition  List 
Nimiber.  007"  (recognition  list  number: 
007),  will  assist  manufacturers  who 
elect  to  declare  conformity  with 
consensus  standards  to  meet  certain 
requirements  for  medical  devices. 
DATES:  The  recognition  of  standards 
announced  in  this  document  will 
become  effective  October  2,  2002. 
Submit  written  comments  concerning 
this  docimient  at  any  time. 
ADDRESSES:  Submit  written  requests  for 
single  copies  on  a  3.5"  diskette  of 


"Modifications  to  the  List  of  Recognized 
Standards,  Recognition  List  Number: 
007"  to  the  Division  of  Small 
Manufactiuers  Assistance  (DSMA), 
Center  for  Devices  and  Radiological 
Health  (CDRH)  (HFZ-220),  Food  and 
Drug  Administration,  1350  Piccard  Dr., 
Rockville,  MD  20850.  Send  two  self- 
addressed  adhesive  labels  to  assist  that 
office  in  processing  your  requests,  or  fax 
your  request  to  301-443-6818.  Submit 
written  comments  concerning  this 
document  to  the  contact  person  (see  FOR 
FURTHER  INFORMATION  CONTACT).  Identify 
comments  with  the  docket  number 
foimd  in  brackets  in  the  heading  of  this 
document.  You  may  access  this 
document  on  FDA's  Internet  site  at 
http://www.fda.gov/cdrh/fedregin.html. 
See  section  V  of  this  document  for 
electronic  access  to  the  searchable 
database  for  the  current  list  of  "FDA 
Recognized  Consensus  Standards," 
including  recognition  list  number:  007 
modifications,  and  other  standards 
related  information. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carol  L.  Herman,  Center  for  Devices  and 
Radiological  Health  (HFZ-84),  Food  and 
Drug  Administration,  2094  Gaither  Rd., 
.  Rockville,  MD  20850,  301-594-4766, 
ext.  156. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

Section  204  of  the  Food  and  Drug 
Administration  Modernization  Act  of 
1997  (FDAMA)  (Public  Uw  105-115) 
amended  section  514  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act) 
(21  U.S.C.  360d).  Amended  section  514 
of  the  act  allows  FDA  to  recognize 
consensus  standards,  developed  by 
international  and  national 
*  organizations,  for  use  in  satisfying 
portions  of  device  premarket  review 
submissions  or  other  re<^uirements. 

In  a  notice  published  m  the  Federal 
Register  of  February  25, 1998  (63  FR 
9561),  FDA  aimounced  the  availability 
of  guidance  entitled  "Recognition  and 
Use  of  Consensus  Standards."  This 
notice  described  how  FDA  will 
implement  its  standards  program 
recognizing  the  use  of  certain  standards 
and  provided  the  initial  list  of 
recognized  standards. 


In  Federal  Register  notices  published 
on  October  16.  1998  (63  FR  55617);  July 
12,  1999  (64  FR  37546);  November  15, 
2000  (65  FR  69022);  May  7,  2001  (66  FR 
23032),  and  January  14,  2002  (67  FR 
1774),  FDA  modified  its  initial  list  of 
recognized  standards.  These  notices 
described  the  addition,  withdrawal,  and 
revision  of  certain  standards  recognized 
by  FDA. 

FDA  maintains  the  agency's  current 
list  of  "FDA  Recognized  Consensus 
Standards"  in  a  searchable  database  that 
may  be  accessed  directly  at  FDA's 
Internet  site  at  http:// 
www.accessdata.fda.gov/scripts/cdrh/ 
cfdocs/cfStandards/search.cfm.  FDA 
will  incorporate  the  modifications  and 
minor  revisions  described  in  this  notice 
into  the  database  and  this  recognition  of 
consensus  standards  will  be  effective 
upon  publication  in  the  Federal 
Register.  FDA  will  annoimce  additional 
modifications  and  minor  revisions  to 
the  list  of  recognized  consensus 
standards,  as  needed,  in  the  Federal  - 
Register  once  a  year,  or  more  often,  if 
necessary. 

For  each  of  the  recognized  standards, 
FDA  provides  in  the  database  a 
supplementary  information  sheet  that 
includes  information  such  as: 

1.  Devices  affected  by  the  standard: 

2.  Processes  affected  by  the  standard 
(premarket  notification  (510(k), 
premarket  approval  (PMA), 
investigational  device  exemption  (IDE), 
product  development  protocol  (PDP). 
and  quality  systems  regulation  (QSR)); 

3.  Extent  of  recognition  (all  or  part  of 
the  standard,  for  what  purpose  the 
standard  is  recognized); 

4.  Related  citations  in  the  Code  of 
Federal  Regulations  that  identify  the 
devices  covered; 

5.  Related  product  codes  that  are  used 
by  FDA  to  identify  the  devices  covered; 
and 

6.  Guidances  relevant  to  the  devices 
affected  by  the  standard. 

n.  Modifications  to  the  List  of 
Recognized  Standards,  Recognition  List 
Nun^nOO? 

FDA  is  announcing  the  addition, 
withdrawal,  correction,  and  revision  of 
certain  consensus  standards  the  agency 
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will  recognize  for  use  in  satisfying 
portions  of  premarket  review 
submissions  for  devices.  FDA  will 
incorporate  these  modifications  in  the 
list  of  "FDA  Recognized  Consensus 
Standards"  in  the  agency's  searchable 
database.  FDA  is  also  establishing  two 
new  categories  of  recognized  standards: 
(1)  "Materials"  and  (2)  "tissue 
engineering"  standards.  The  tables 
below  reflect  the  changes  FDA  is 


making  to  the  list  of  recognized 
standards.  These  changes  include: 

•  Withdrawn  and  replaced  with  a 
newer  version 

•  Withdrawn  and  transferred  to 
materials 

•  Contact  person 

•  Transition  statement  added  to  the 
extend  of  recognition 

•  Citations  and  product  codes 

•  Withdrawn 

•  Title  correction 

•  Product  codes  and  relevant  guidance 


•  Devices  affected 

•  Devices  affected  and  type  of 
standard 

The  following  tables  are  divided  by 
standards  categories,  include  the  two 
new  categories  of  materials  and  tissue 
engineering  standards,  and  identify  the 
old  item  nimiber,  the  name  of  the 
standard,  the  specific  change,  and  the 
new  replacement  niunber,  if  any. 

A.  Biocompatibility 


CM  Item  No. 

Standard 

Cfiange 

Replacement  Item 
No. 

12 

ASTM  FBI  3-01,  Standard  Practice  for  Direct 
Contact  Cell  Culture  Evaluation  of  Materials 
for  Medical  Devices 

Withdrawn  and  replaced  with 

13 

ASTM  E895-84  (2001  )e1.  Standard  Test 
Method  for  Agar  Diffusion  Cell  Culture 
Screening  for  Cytotoxicity 

Withdrawn  and  replaced  with 

57 

46 

USP  25— NF20,  Biological  Tests  <87>,  Bio- 
logical Reactivity  Test,  In  Vitro— Direct  Con- 
tact Test 

Withdrawn  and  replaced  with 

58 

47 

USP  25— NF20,  Biological  Tests  <fia>,  Bio- 
logical Reactivity  Test,  In  Vitro— Elution 
Test 

Withdrawn  and  replaced  with 
newer  version 

59 

48 

USP  25— NF20,  Biological  Tests  <88>,  Bio- 
logical Reactivity  Test,  In  Vivo,  Classifica- 
tion of  Plastics— Simple  Preparation 

Withdrawn  and  replaced  with 
newer  version 

60 

49 

USP  25— NF20,  Biological  Tests  <88>.  Bio- 
logical Reactivity  Test,  In  Vivo — 
Intracutaneous  Test 

WittxJrawn  and  replaced  with 
newer  version 

61 

50 

USP  25— NF20,  Biological  Tests  <88>,  Bio- 
logical Reactivity  Test,  In  Vivo— Systemic 
Injection  Test 

Withdrawn  and  replaced  with 
newer  version 

62 

1 

ANSI/AAMI/1SO  1 0993-6: 1995/(R)2001:  Bio- 
logical evaluation  of  medical  devices — Part 
6:  Test  for  local  effects  after  implantation 

Withdrawn  and  replaced  wHh 
newer  version 

63 

54 

. 

ANSI/AAMI/ISO  10993-5:  Biological  evalua- 
tion of  medical  devices— Part  5:  Tests  for  in 
vitro  cytotoxicity 

Withdrawn  and  replaced  with 
change  in  extent  of  rec- 
ognition 

64 

B.  Cardiovascular/Neurology 


(M  Item  No. 

Standard 

Change 

Replacement  Item 
No. 

12 

1 

ASTM  Fg61-96,  Standard  Specification  for 
Cobalt-35  Nickel-20  Chromium-10  Molyb- 
denum Alloy  Forgings  for  Surgical  Implants 
(UNS  R30035] 

Withdrawn  and  transfen-ed  to 
materials 

- 

2^F 

' 

ASTM  F75-01,  Standard  Specification  for  Co- 
balt-28  Chromium-6  Molytxlenum  Alloy 
Castings  and  Casting  Alloy  for  Surgical  Im- 
plant (UNS  R30075) 

Withdrawn  and  transferred  to 
materials 

22 

ASTM  F90-^1,  Standard  Specification  for 
Wrought  CobaK-20  Chromium-1 5  Tungsten- 
10  Nickel  Alk>y  for  Surgical  Implant  Applk:a- 
tkms  (UNS  R30605) 

Withdrawn  and  transfen«d  to 
materials 
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Old  Item  No. 

Standard 

Change 

Replacement  Item 
No. 

24 

ASTM  F560-98.  Standard  Specification  for 
Unalloyed  Tantalum  for  Surgical  Implant 
Applkations  (UNS  R05200,  UNS  R05400) 

Withdrawn  and  transferred  to 
materials 

28 

ASTM  F1 058-97,  Standard  Specification  for 
Wrought  Cobalt-Chromium-Nickel-Molyb- 
denum-lron  Alloy  for  Surgk:al  Implant  Appli- 
cations 

Withdrawn  and  transfen«d  to 
nuiterials 

34 

ASTM  F1 38-00,  Standard  Specifteation  for  • 
Wrought  18  Chromium-1 4  Nickel-2.5  Molyb- 
denum Stainless  Bar  and  Wire  for  Surgical 
Implants  (UNS  S31673) 

Withdrawn  and  transferred  to 
materials 

35 

ASTM  F562-00,  Standard  Specifk:ation  for 
Wrought  Cobalt-35  Nickel-20  Chnsmium-IO 
Molybdenum  Alloy  for  Surgk:al  Implant  Ap- 
plicatk>ns          '' 

Withdrawn  and  transferred  to 
materials 

36 

ASTM  F136-98e1,  Standard  Specificatton  for 
Wrought  Titanium-6  Aiuminum-4  Vanadium 
ELI  (Extra  Low  Interstitial)  Alloy  (UNS 
R56401)  for  Surgk»l  Implant  Applicattons 

Withdrawn  and  transferred  to 
materials 

C.  Dental/ENT 


Old  Item  No. 

Standard 

Change 

Replacement  Item 

01 

ASTM  F67-00,  Standard  Specifkation  for  Unalloyed  Ti- 
tanium for  Surgical  Implant  Applk:ations  (UNS 
R50250,  UNS  R50550,  UNS  R50700) 

Withdrawn  and  trans- 
ferred to  matenals 

• 

02 

ASTM  F75-01,  Standard  Specifkation  for  Cobalt-28 
Chromium-6  Molybdenum  Alloy  Castings  and  Casting 
Alloy  for  Surgical  Implant  (UNS  R  30075) 

Withdrawn  and  trans- 
ferred to  materials 

- 

03 

ASTM  F9O-01.  Standard  Spedfkation  for  Wrought  Co- 
baH-20  Chromium-1 5  Tungsten- 10  Nickel  Alloy  for 
Surgkal  Implant  Applkations  (UNS  R30605) 

Withdrawn  and  trans- 
fen^  to  materials 

04 

ASTM  F136-98e1,  Standard  Specification  for  Wrought 
Titanium-6  Aluminum-4  Vanadium  ELI  (Extra  Low  In- 
terstitial) Alk>y  (UNS  R56401)  for  Surgkal  Implant  Ap- 
plkatkms 

Withdrawn  and  trans- 
fen«d  to  materials 

•- 

05 

ASTM  F138-^,  Standard  Specifkatkxi  for  Wrought  18 
Chromium-1 4  Nfckel-2.5  Molytxlenum  Stainless  Bar 
and  Wire  for  Surgkal  Implants  (UNS  S31673) 

Withdrawn  and  trans- 
ferred to  materials 

06 

ASTM  F1 39-00,  Standard  Specification  for  Wrought  18 
Chromium-14  Ntekel-2.5  Molytxlenum  Stainless  Steel 
Sheet  and  Strip  for  Surgtoal  Implants  (UNS  S31673) 

Withdrawn  and  trans- 
ferred to  materials 

07 

ASTM  F562-00,  Standard  Specification  for  Wrought  Co- 
balt-35 Nickel-20  Chromium-10  Molytxlenum  Altoy  for 
Surgkal  Implant  Applications 

Withdrawn  and  trans- 
ferred to  materials 

08 

ASTM  F620-00,  Standard  Specification  for  Alpha  Beta 
Titanium  Alloy  Forgings  for  Surgical  Implants 

Withdrawn  and  trans- 
ferred to  materials 

09 

ASTM  F621-97,  Standard  Specifkation  for  Stainless 
Steel  Forgings  for  Surgkal  Implants 

Withdrawn  and  trans- 
ferred to  materials 

10 

ASTM  F688-00,  Standard  Specifkation  for  Wrought  Co- 
balt-35 Nickel-2.5  Molybdenum  Alloy  Plate,  Sheet, 
and  Foil  for  Surgkal  Implants  (UNS  R30035) 

Withdrawn  and  trans- 
fen^ed  to  materials 
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Old  Item  No. 

Standard 

Change 

Replacement  Item 
No. 

11 

ASTM  F745-00.  Standard  Specification  for  18  Chro- 
mium-12.5  Nickei-2.5  MolytxJenum  Stainless  Steel  for 
Cast  and  Solution-Annealed  Surgical  Implant  Applica- 
tions 

Withdrawn  and  trans- 
ferred to  materials 

- 

12 

ASTM  F799-99,  Standard  Specification  for  Cot)alt-28 
Chromlum-6  Molybdenum  Alloy  Forgings  for  Surgical 
Implants  (UNS  R31537,  R31538,  R31539) 

Withdrawn  and  trans- 
fen'ed  to  materials 

- 

13 

ASTM  F961-96,  Standard  Specification  for  Cobalt-35 
Nickel-20  Chromium-10  Molybdenum  Alloy  Forgings 
for  Surgical  Implants  [UNS  R30035] 

Withdrawn  and  trans- 
ferred to  materials 

- 

14 

ASTM  F1088-87  (1992)e1,  Standard  Specification  for 
Beta-Tricalcium  Phos|3hate  for  Surgical  Implantation 

Withdrawn  and  trans- 
ferred to  materials 

15 

ASTM  F1 091-91  (2000),  Standard  Specification  for 
Wrought  Cobalt-20  Chromium- 15  Tungsten- 10  Nickel 
Alloy  Surgk:al  Fixation  Wire  (UNS  R  30605) 

Withdrawn  and  trans- 
ferred to  materials 

16 

ASTM  F1108-97a,  Standard  Specification  for  Ti6A14V 
Alloy  Castings  for  Surgical  Implants  (UNS  R56406) 

Withdrawn  and  trans- 
ferred to  materials 

17 

ASTM  F1185-88(1993)e1.  Standard  Specification  for 
Composition  of  Ceramk:  Hydroxylapatite  for  Surgical 
Implants 

Withdrawn  and  trans- 
ferred to  materials 

18 

ASTM  F1 295-01,  Standard  Specifteation  for  Wrought  _ 
Titanium-6  Aluminum-7  Niobium  Alloy  for  Surgk:al  Im- 
plant Applications  (UNS  R56700) 

Withdrawn  and  trans- 
ferred to  materials 

19 

ASTM  F1 31 4-01,  Standard  Specification  for  Wrought 
Nitrogen  Strengthened  22  Chromium- 13  NkAel-5 
Manganese-2.5  MolytxJenum  Stainless  Steel  Altoy 
Bar  and  Wire  for  Surgical  Implants  (UNS  S20910) 

Withdrawn  and  trans- 
ferred to  materials 

20 

ASTM  F1341-99,  Standard  Specification  for  Unaltoyed 
Titanium  Wire  UNS  R50250,  UNS  R50400,  UNS 
R50500,  UNS  R50700,  for  Surgical  Implant  Applrca- 
tk>ns 

Withdrawn  and  trans- 
ferred to  materialsr 

S3 

21 

ASTM  F1 350-01,  Standard  Specifkatkjn  for  Wrought  18 
Chromium-14  Nickel-2.5,  Molybdenum  Stainless  Steel 
Surgical  Fixation  Wire  (UNS  831 673) 

Withdrawn  and  trans- 
fened  to  materials 

23 

ASTM  F1 472-00.  Standard  Specification  for  Wrought 
Titanium-6  Aluminum-4  Vanadium  Alloy  (UNS 
R56400)  for  Surgical  Implant  Applk^ations 

Withdrawn  and  trans- 
ferred to  materials 

24    - 

ASTM  F1 537-00,  Standard  Specification  for  Wrought 
Cobalt-28-Chromium-6-Molybdenum  Alloy  for  Surgical 
Implants  (UNS  R31537,  UNS  R31538,  and  UNS 
R31539) 

Wittidrawn  and  trans- 
ferred to  materials 

25 

F1580-95e1,  Standard  Specification  for  Titanium  and 
Titanium-67o  Aluminum-4%  Vanadium  Alloy  Powders 
for  Coatings  of  Surgical  Implants 

Withdrawn  and  trans- 
fen-ed  to  materials 

26 

- 

ASTM  F1 586-02,  Standard  Specificatton  for  Wrought 
Nitrogen  Strengthened  21  Chromium-Nickel-3  Man- 
ganese-2.5 Molybdenum  Stainless  Steel  Bar  for  Sur- 
gkal  Implants  (UNS  S31675) 

Withdrawn  and  trans- 
ferred to  materials 

27 

ASTM  F1 609-95,  Standard  Specificatton  for  Cakwjm 
Phosphate  Coatings  for  Implantable  materials 

Withdrawn  and  trans- 
ferred to  materials 

- 

28 

ASTM  F1 71 3-96,  Standard  Specificatton  for  Wrought 
Titanium- 13  Niobium- 13  Zirconium  Altoy  for  Surgical 
Implant  Appltoations 

Withdrawn  and  trans- 
fen«d  to  materials 

42 

ANSI/ADA  Speciftoatton  No.  3:1994,  Dental  Impresston 
Compound 

Contact  person 

42 
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Old  Item  No. 

Standard 

Change 

Replacement  Item 
hto. 

44 

ANSI/ADA  Specificatkxt  No.  11:1968,  Agar  Impresston 
Material 

Contact  person 

44 

45 

ANSI/ADA  Specification  No.  13:1981,  Denture  Cold-Cur- 
ing Repair  Resin 

Contact  person 

45 

48 

ANSI/ADA  Specification  No.  16:1989,  Dental  Impression 
Paste  Zinc  Oxide  Eugenol  Type 

Contact  person 

48 

49 

ANSI/ADA  Specificatton  No.  17:1963.  Denture  Base 
Temporary  Relining  Resin 

Contact  person 

48 

50 

ANSI/ADA  Specification  No.  18:1992.  Alginate  Impres- 
sion Materials 

Contact  person 

50 

51 

ANSI/ADA  Specificatton  No.  20:1968,  Dental  Dupticating 
Material 

Contact  person 

51 

52 

ANSI/ADA  SpedficatkKi  No.  27:1993,  Resin-Based  Rul- 
ing Materials 

Contact  person 

62 

53 

ANSI/ADA  Specification  No.  30:1990.  Dental  Zinc 
Oxide-Eugenol  and  Zinc  Oxtoe  Non-Eugenol  Cements 

Contact  person 

53 

55 

ANSI/ADA  Specification  No.  48:1983,  Ultraviolet  Acti- 
vator and  Disctosing  Lights 

Contact  person,  update  to 
processes  impacted  to 
include  quality  system 
regulation 

55 

56 

ANSI/ADA  Specification  No.  57:1993.  Endodontic  Seal- 
ing Materials 

Contact  person,  update  to 
processes  impacted  to 
include  quality  system 
regulation 

56 

59 

ANSI/ADA  Specification  No.  80:2001,  Cotor  Stability 
Test  Procedures 

Withdrawn  and  replaced 
with  newer  version,  up- 
date to  processes  Im- 
pacted to  include  qual- 
ity system  regulation 

91 

60 

ANSI/ADA  Specification  No.  96:1994.  Dental-Water- 
Based  Cements 

Contact  person,  update  to 
processes  impacted  to 
include  quality  system 
regulation 

60 

62 

ISO  1563:1990.  Dental  Alginate  Impression  Material 

Contact  person,  update  to 
processes  impacted  to 
Include  quality  system 
regulation 

62 

* 

63 

ISO  1564:1995,  Dental  Aqueous  Impresston  Materials 
Based  on  Agar 

Contact  person,  update  to 
processes  impacted  to 
include  quality  system 
regulation 

63 

64 

ISO  3107:1998.  Dental  Zinc  Oxkle  Eugenol  Cenrwnts 
and  Zinc  Oxide  Non-Eugenol  Cements 

Contact  person,  update  to 
processes  impacted  to 
include  quality  system 
regulation 

64 

65 

ISO  ,3.\36:1993.  Dentistry— Synthetic  Polymer  Teeth 

Contact  person,  update  to 
processes  impacted  to 
include  quality  system 
regulation 

65 

66 

ISO  4049:1998.  Dentistry— Resin-Based  Riling  Mate- 
rials 

Contact  person,  update  to 
processes  impacted  to 
include  quality  system 
regulation 

86 
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OW  Item  No. 

Standard 

Change 

Replacement  Item 
No. 

69 

ISO  6872:1995,  Amendment  1-1997  Dental  Ceramic 

Contact  person,  update  to 
processes  impacted  to 
include  quality  system 
regulation 

69 

71 

ISO  6876:1986.  Dental  Root  Canal  Sealing  Materials 

Contact  person,  update  to 
processes  impacted  to 
include  quality  system 
regulation 

71 

72 

- 

ISO  6877:1995.  Dental  Root  Canal  Obturating  Points 

Contact  person,  update  to 
processes  impacted  to 
include  quality  system 
regulation 

72 

80 

i 
i 

ISO  9917:1991.  Dental  Water-Based  Cements 

Contact  person,  update  to 
processes  impacted  to 
include  quality  system 
regulation 

80 

81 

- 

ISO  10139-1:1991.  Dentistry— Resilient  Lining  Materials 
for  Removable  Dentures  Pan  1:  Short  Term  Materials 

Contact  person.  Update  to 
CDRH  Offices  to  in- 
clude 0C/DE2.  and  up- 
date to  processes  im- 
pacted to  include  qual- 
ity system  regulatton 

81 

82 

ISO  10477:1998.  Dentistry— Polymer-Based  Crown  and 
Bridge  Materials 

Contact  person,  update  to 
processes  impacted  to 
include  quality  system 
regulation 

82 

85 

ANSI/ADA  Specification  15:1999.  Synthetic  Resin  Teeth 

Contact  person,  update  to 
processes  impacted  to 
include  quality  system 
regulation 

85 

86 

- 

ANSI/ADA  Specification  No.  38:2000,  Metal-Ceramic 
System 

Contact  person,  update  to 
processes  impacted  to 
include  quality  system 
regulation 

86 

87 

_ 

ANSI/ADA  Specification  No.  69:1999.  Dental  Ceramic 

Contact  person,  update  to 
processes  impacted  to 
include  quality  system 
regulation 

87 

88 

ANSI/ADA  Specification  No.  78:2000.  Endodontic 
Obturating  Points 

Contact  person 

88 

89 

ANSI/ASA  Specification  No.  53:1999,  Polymer-Based 
Crown  and  Bridge  Resins 

Contact  Person,  update  to 
processes  impacted  to 
include  quality  system 
regulation 

89 

D.  General 


OW  Item  No. 

Standard 

Change 

Replacement  Item 
No. 

28 

lEC  60601-1-2  (Second  Edition.  2001),  Med- 
ical Electrical  Equipment— Parti :  General 
Requirements  for  Safety;  Electomagnetic 
Compatibility — Requirements  and  Tests 

Transition  statement  added 
to  the  extent  of  recognition 

28 

E.  General  Hospital/General  Plastic 
Surgery 
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Old  Item  No. 

Standard 

Change 

Replacement  Item 
No. 

13 

ISO  595/1  First  Edition  1986-12-15,  Reus- 
able All  Glass  or  Metal-and-Glass  Syringes 
for  Medical  Use,  Part  1:  Dimensions 

Citations  and  product  codes 

13 

49 

ASTM  D6355-98,  Standard  Test  Method  for 
Human  Repeat  Insult  Patch  Testing  of  Med- 
ical Gloves 

Withdrawn 

- 

57 

USP  24  <1 1>.  Sterile  Water  for  Injection 

Withdrawn 

62 

ISO  8536-6,  First  Edition,  1996-04-01.  Infu- 
sion Equipment  for  Medical  Use— Part  6: 
Freeze  Drying  Closures  for  Infusion  Bottles 

Citations  and  product  codes 

62 

63 

ISO  8536-7.  Second  Edition.  1999-09-01,  In- 
fusion Equipment.  Caps  made  of  Alu- 
minum-Plastic Combinations  for  Infusion 
Bottles 

Citations  and  product  codes 

63 

76 

ISO  1135-4.  Second  Edition.  1998-03-15. 
Transfusion  Equipment  for  Medical  Use- 
Part  4:  Transfusion  Sets  for  Single  Use 

Citations  and  product  codes 

76 

80 

ASTM  El  11 2-00.  Standards  Specification  for 
Electronic  Thermometers  for  Interniittent 
Detemninations  of  Patient  Temperatures 

Contact  person 

80 

41 

USP  25.  Nonabsortjable  Surgical  Sutures 

Withdrawn  and  replaced  with 
newer  version 

82 

50 

ASTM  D6319-O0ae3.  Standard  Specification 
for  Nitrile  Examination  Gloves  for  Medical 
Application 

Withdrawn  and  replaced  with 
newer  version 

83 

51 

ASTM  D61 24-01,  Standard  Test  Method  for 
Residual  Powder  on  Medical  Globes 

Withdrawn  and  replaced  with 

84 

52 

ASTM  D5250-00e4.  Standard  Specification 
for  Poly  (vinyl  chloride)  Gloves  for  Medical 
Application 

Withdrawn  and  replaced  with 
newer  version 

85 

54 

ASTM  D3578-01ae2.  Standard  Specification 
for  Rubber  Examination  Gloves 

Withdrawn  and  replaced  with 
newer  version 

86 

55 

ASTM  D3577-01ae2.  Standart  Specification 
for  Rubber  Surgical  Gloves 

Withdrawn  and  replaced  with 
newer  version 

87 

56 

USP  25  <1 1>.  Sterile  Sodium  Chloride  for  Irri- 
gation 

Withdrawn  and  replaced  with 
newer  version 

88 

58 

USP  25.  Absort>able  Surgical  Sutures 

Withdrawn  and  replaced  wHh 

89 

59 

USP  25  <881>.  Tensile  Strength 

Withdrawn  and  replaced  with 
newer  version 

90 

60 

USP  25  <861>.  Sutures— Diameter 

Withdrawn  and  replaced  with 
newer  version 

91 

61 

USP  25  <871>.  Sutures  Needle  Attachment 

Withdrawn  and  replaced  with 
newer  version 

92 

F.  Materials 


Old  Item  No. 


Dental  01.  Ortho  123 


Standard 


ASTM  F67-00.  Standard  Specification  for  Unalloyed  Ti- 
tanium for  Surgical  Implant  Applications  (UNS 
R50250.  UNS  R50550.  UNS  R  50700) 


Change 


Transferred  from  dental/ 
ENT  and  orthopaedics 


Replacement  Item 
No. 


01 
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Standard 

Change 

Replacement  Item 
No. 

Cardk)  21,  Dental  02,  Ortho  86 

ASTM  F75-01 ,  Standard  Specification  for  Cobalt-28 
Chromium-6  Moiytxlenum  Alloy  Castings  and  Casting 
Alloy  for  Surgical  Implant  (UNS  R30075) 

Transferred  from  cardk>- 
vascular/neurok>gy  den- 
tal/ENTand 
orthopaedics 

02 

Cardio  22,  Dental  03.  Ortho  87 

ASTM  F90-01 ,  Standard  Specification  for  Wrought  Co- 
balt-20  Chromium-15  Tungsten-10  Nickel  AHoy  for 
Surgnal  Implant  Applk:atk)ns  (UNS  R30605) 

Transferred  from  cardkh 
vascular  neurok)gy, 
dental/ENT  and 
orthopaedics 

03 

Cardk)  36.  Dental  04,  Ortho  88 

ASTM  F136-98e1,  Standard  SpedfKatkxi  for  Wrought 
Titanium-6  Ahjminum-4  Vanadium  ELI  (Extra  Low  lr>- 
terstitial)  Alk>y  (UNS  R56401)  for  Surgnal  Implant  Ap- 
plk:atk>ns 

Transferred  from  cardk>- 
vascular/neurology, 
dentai/ENT  and 
orthopaedKS 

04 

Carrlio  34.  Dental  05.  Ortho  144 

ASTM  F138-00,  Standard  SpecifKatkxi  for  Wrought  18 
Chromium-14  Nk:kel-2.5  MolytxJenum  Stainless  Bar 
and  Wire  for  Surgnal  Implants  (UNS  S31673) 

Transferred  from  cardk>- 
vascular/neurotogy, 
dental/ENT  and 
orthopaedtes 

05 

Dental  06,  Ortho  125 

1 

ASTM  F139-00.  Standard  Specifk:atk>n  for  Wrought  18 
Chromium-14  Nk:kel-2.5  Molybdenum  Stainless  Steel 
Sheet  and  Strip  for  Surgnal  Implants  (UNS  S31673) 

Transferred  fnxn  dental/ 
ENT  and  orthopaedKS 

06 

Cardio  24,  Ortho  90 

ASTM  F560-98,  Standard  SpecifKatkm  for  Unalkiyed 
Tantalum  for  Surgk:al  Impiant  Applnations  (UNS 
R05200,  UNS  R05400) 

Transfenred  from  cardto- 
vascular/neurok>gy  and 
orthopaedKS 

07 

Cardio  35,  Dental  07,  Ortho  127 

ASTM  F5e2-00,  Standard  Specifwatwn  for  Wrought  Co- 
balt-35  Nwkei-20  Chromium-10  MolytKtenum  Alk)y  for 
Surgical  Implant  Applwatnns 

Transfened  from  cardk>- 
vascular/neurotogy, 
dental/ENT  and 
orthopaedKS 

08 

Ortho  146 

ASTM  F603-00,  Standard  Spedffcatton  for  High-Purity 
Dense  Aluminum  OxkJe  for  Surgnai  Implant  Applna- 
tkm 

Transferred  from 
orthopaedKS 

10 

Dental  06,  Ortho  147 

ASTM  F620-00,  Standard  Speciffcatkxi  for  Alpha  Beta 
Titanium  Altoy  Forgings  for  Surgnal  Implants 

Transferred  from  dental/ 
ENT  and  orthopaedKS 

11 

Dental  09,  Ortho  97 

ASTM  F621-97,  Standard  Spedfx^tkxi  for  Stainless 
Steel  Forgings  for  Surgnal  Implants 

Transfened  from  dental/ 
ENT  and  orthopaedKS 

12 

Ortho  148 

ASTM  F648-00,  Standard  SpecifKatkjn  for  Ultra-High- 
Molecular-Weight  Polyethylene  Powder  and  Fab- 
ricated Form  for  Surgnal  Implants 

Transferred  from 
orttTopaedKS 

13 

Dental  10.  Ortho  12d 

ASTM  F688-00,  Standard  Specifk»tk)n  for  Wrought  Co- 
balt-35  Nk:kel-2.5  Molybdenum  AHoy  Plate,  Sheet, 
and  Foil  for  Surgnal  Implants  (UNS  R30035) 

Transferred  from  dental/ 
EhfT  and  orthopaedKS 

14 

Dental  11.  Ortho  129 

ASTM  F745-00,  Standard  SpedfKation  for  18  Chro- 
mium-12.5  Nk:kel-2.5  Molybdenum  Stainless  Steel  for 
Cast  and  SolutkxvAnnealed  Surgnal  Implant  AppKca- 
tkxis 

Transfen-ed  from  dental/ 
ENT  and  orthopaedKS 

15 

Ortho  149 

ASTM  F74&-87  (1999),  Standard  Test  Method  for  Pit- 
ting or  Crevk»  Corroskxi  of  MetalKc  Surgwal  Implant 
Materials 

Transferred  from 
ortttopaedKS 

16 

Dental  12.  Ortho  130 

ASTM  F799-99,  Standard  Spedfnatkm  for  Cobalt-28 
Chromium-6  Moiyfodenum  Afloy  Forgings  for  Surgnal 
Implants  (UNS  R31537,  R31538,  R31539) 

Transferred  from  dental/ 
ENT  and  orthopaedtes 

17 

Ortho  27 

ASTM  F899-95,  Standard  SpedfKatkm  for  Stainle^ 
Steel  Billet,  Bar,  and  Wire  for  Surgnal  Instruments 

Transferred  from 
orthopaedKS 

18 

Cardio  12,  Dental  13,  Ortho  28 

ASTM  F961-96,  Standard  Specifnatran  for  Cobalt-35 
Nk:kel-20  Chromnim-IO  Molybdenum  AHoy  Forgings 
for  Surgical  Implants  [UNS  R30035] 

■ 

Transferred  from  cardk>- 
vascular/neurotogy, 
dental/ENT  and 
orthopaedks 

19 
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OW  Item  No. 

Standard 

Chwige 

Replacement  Hern 
No. 

Cardk>28 

ASTM  F1 058-97,  Standard  Spedfk^tton  for  Wrought 
Cobalt-Chromium-Nickel-Molyt>denum-lron  Alk>y  for 
Surgtoal  Implant  Applk^tkxis 

Transferred  from  cardto- 
vascular/neurotogy 

20 

Dental  14,  Ortho  132 

ASTM  F1088-87  (1992)e1,  Standard  Spedfteation  for 
Beta-Tricateium  Pho^)hate  for  Surgical  Implantatkxi 

Transferred  from  dental/ 
ENT  and  orthopaedtes 

21 

Dental  15,  Ortho  151 

ASTM  F1091-91(2000),  Standard  Spedfteatton  for 
Wrought  Cobalt-20  Chromium-15  Tungsten-IO  Nickel 
Altoy  Surgk^l  Fixatkxi  Wire  (UNS  R  30605) 

Transferred  from  dental/ 
ENT  and  orthopaedtes 

22 

Dental  16.  Ortho  133 

ASTM  F1106-97a,  Standard  Spedfteation  for  Ti6A14V 
Altoy  Castings  for  Surgteal  Implants  (UNS  R56406) 

Transferred  from  dental/ 
ENT  and  orthopaedtes 

23 

Dental  17,  Ortho  109 

ASTM  F11 85-68(1 993)e1.  Standard  Spedfteatton  for 
Compositton  of  Ceramte  Hydroxylapatite  for  Surgteal 
Implants 

Transfened  from  dental/ 
ENT  and  orthopaedtes 

24 

Dental  18.  Ortho  134 

ASTM  F1 295-01,  Standard  Specification  for  Wrought 
Titaniun>-6  Aluminum-7  Ntobium  Altoy  for  Surgteal  Im- 
plant Applteattons  (UNS  R56700) 

Transferred  from  dental/ 
ENT  and  orthopaedtes 

25 

Dental  19,  Ortho  40 

ASTM  F1 31 4-01,  Standard  Spedfteatton  for  Wrought 
Nitrogen  Strengthened  22  Chromium-13  Nickel-5 
Mangianese-2.5  Molybdenum  Stainless  Steel  Alloy 
Bar  and  Wire  for  Surgteal  Implants  (UNS  S20910) 

Transferred  from  dental/ 
ENT  and  orthopaedtes 

26 

Dental  20,  Ortho  135 

ASTM  F1 341-99,  Standard  Spedfteatton  for  Unaltoyed 
Titanium  Wire  UNS  R50250,  UNS  R50400,  UNS 
R50500.  UNS  R50700.  for  Surgteal  Implant  Appltea- 
ttons 

Transfenwl  for  dental/ 
ENT  and  orthopaedtes 

27 

Dental  21.  Ortho  154 

ASTM  F1350-01,  Standard  Spedficatton  for  Wrought  18 
Chromium-14  Ntekel-2.5,  Molybdenum  Stainless  Steel 
Surgteal  Fixation  Wire  (UNS  S31673) 

Transferred  from  dental/ 
ENT  and  orthopaedtes 

26 

Dental  23,  Ortho  136 

ASTM  F1 472-00.  Standard  Spedfteatton  for  Wrought 
Titanium-6  Aluminum-4  Vanadium  Alloy  (UNS 
R56400)  for  Surgteal  Implant  Applteattons 

Transferred  from  dental/ 
ENT  and  orthopaedtes 

29 

Dental  24,  Ortho  137 

ASTM  F1 537-00,  Standard  Specification  for  Wrought 
Cobalt-28-Chromium-6-Molybdenum  Altoy  for  Surgical 
Implants  (UNS  R31537,  UNS  R31538,  and  UNS 
R31539) 

Transfenwd  from  dental/ 
ENT  and  orthopaedics 

30 

Dental  25,  Ortho  139 

ASTM  F1580-95e1,  Standard  Spedfteatton  for  Titanium 
and  Titanium-6%  Aluminum-4%  Vanadium  Alloy  Pow- 
ders for  Coatings  of  Surgteal  Implants 

Transferred  from  dental/ 
ENT  and  orthopaedics 

31 

Dental  26,  Ortho  50 

ASTM  F1 586-02,  Standard  Specification  for  Wrought 
Nitrogen  Strengthened  21  Chromlum-Ntekel-3  Man- 
ganese-2.5  Molybdenum  Stainless  Steel  Bar  for  Sur- 
gteal Implants  (UNS  S31675) 

Transferred  from  dental/ 
ENT  and  orthopaedics 

32 

Dental  27,  Oilho  51 

ASTM  Fl60*-95.  Standard  Spedfteatton  for  Cateium 
Phosphate  Coatings  for  Implantable  Materials 

Transferred  from  dental/ 
ENT  and  orthopaedtes 

33 

Ortho  54 

ASTM  F1 659-95.  Standard  Test  Method  for  Bending 
and  Shear  Testing  of  Cateium  Phosphate  Coatings  on 
Solid  Metallte  Substrates 

Transferred  from 
orthopaedtes 

34 

Dental  28.  Ortho  56 

ASTM  F1 71 3-96,  Standard  Spedficatton  for  Wrought 
Titanium-13  Ntobium-13  Zirconium  Alloy  for  Surgteal 
Implant  Applteattons 

Transfened  from  dental 
/ENT  and  orthopaedtes 

35 

Ortho  116 

ASTM  F1801-97,  Standard  Recommended  Practfce  for 
Corrosion  Fatigue  Testing  of  Metallte  Implant  Mate- 
rials 

Transferred  from 
orthopaedtes 

36 

Rad65 

ASTM  F2052-00.  Standard  Test  Method  for  Measure- 
ment of  Magnetteally  Induced  Displacement  Force  on 
Passive  Implants  In  the  Magnetic  Resonance  Environ- 
ment 

Transferred  from  radl- 
otogy 

39 
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GYN)/GastroenteroIogy 


Old  Item  No. 

Standard 

Cfiange 

Replacement  Item 
No. 

08 

ISO  4047-1:  1996(E):  Rubber  Condoms- 
Part  1 :  Requirements 

Wittidrawn  and  replaced  with 
newer  version 

26 

09 

ISO  4074-2:  1994(E):  Rubber  Condoms- 
Part  2:  Determination  of  Length 

Withdrawn  and  replaced  with 
newer  version 

26 

10                              , 

ISO  4047-3:  1994(E):  Rubber  Condoms- 
Part  3:  Determination  of  Widtfi 

Withdrawn  and  replaced  with 
newer  version 

26 

11 

ISO  4047-5:  1996(E):  Rubber  Condoms- 
Part  5:  Testing  for  Holes— Water  Leak  Test 

Withdrawn  and  replaced  with 

26 

12 

1 

ISO  4074-6:  1996(E):  Rubber  Condoms- 
Part  6:  Determination  of  Bursting  Volume 
and  Pressure 

Withdrawn  and  replaced  with 
newer  version 

26 

13 

ISO  4074-7:  1996(E):  Rubber  Condoms- 
Part  7:  Oven  Conditioning 

Withdrawn  and  replaced  with 

26 

14 

ISO  4047-9:  1996(E):  Rubber  Condoms- 
Part  9:  Detennination  of  Tensile  Properties 

Withdrawn  and  replaced  with 
newer  version 

26 

H.  Orthopaedics 


Old  Item  No. 

Standard 

Change 

Replacement  Item 
No. 

27 

ASTM  F899-95,  Standard  Specification  for 
Stainless  Steel  Billet,  Bar,  and  Wire  for  Sur- 
gical Instmments 

Withdrawn  and  transferred  to 
materials 

28 

ASTM  F961-96,  Standard  Specification  for 
Cobalt-35  Nickel-20  Chromium- 10  Molyb- 
denum Alloy  Forgings  for  Surgical  Implants 
[UNSR30035] 

Witfidrawn  and  Transferred 
to  materials 

, 

40 

ASTM  F1 314-01,  Standard  Specification  for 
Wrought  Nitrogen  Strengthened  22  Chro- 
mium-13  Nickel-5  Manganese-2.5  Molyt>- 
denum  Stainless  Steel  Altoy  Bar  and  Wire 
for  Surgnal  Implants  (UNS  S20910) 

Withdrawn  and  Transferred 
to  materials 

- 

50 

ASTM  F1 586-02.  Standard  Spectfk»tion  for 
Wrought  Nitrogen  Strengthened  21  Chro- 
mium-NkHtel-S  Manganese-2.5  Molyt)denum 
Stainless  Steel  Bar  for  Surgical  Implants 
(UNS  S31675) 

Withdrawn  and  Transferred 
to  materials 

51, 

1 

ASTM  F1 609-95,  Standard  SpectfKatkm  for 
Cateium  Phosphate  Coatings  for 
Implantable  Materials 

Withdrawn  and  Transferred 
to  materials 

54 

ASTM  F1 659-95,  Standard  Test  Method  for 
Bending  and  Shear  Testing  of  Cateium 
Phosphate  Coatings  on  Solk)  Metallk:  Sub- 
strates 

Withdrawn  and  Transferred 
to  materials 

' 

56 

ASTM  F1 71 3-96,  Standard  Specification  for 
Wrought  Titanium-13  Nioblum-13  Zirconium 
Alloy  for  Surgteal  Implant  Applteattens 

Withdrawn  and  Transfenwl 
to  materials 

/ 

86 

- 

ASTM  F75-01 ,  Standard  Specifteation  for  Co- 
balt-28  Chromium-6  Molybdenum  Alloy 
Castings  and  Casting  Alloy  for  Surgteal  Im- 
plant (UNS  R30075) 

WittKlrawn  and  transfered  to 
Materials 
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OM  Item  No. 

Standard 

Change 

Replsoement  Item 
No. 

87 

ASTM  F90-01,  Standard  Spedficatten  for 
Wrought  Cobait-20  Chromium-15  Tungsten- 
10  Nickel  Alk>y  for  Surgteal  Implant  Appltea- 
tions  (UNS  R30605) 

Withdrawn  and  Transferred 
to  materials 

88 

ASTM  F1 36-9661.  Standard  Spedficatten  for 
Wrought  Tltanium-6  Aluminum-4  Vanadium 
ELI  (Extra  Low  Interstitial)  Alloy  (UNS 
R56401)  for  Surgteal  Implant  Applteattens 

Withdrawn  and  transferred  to 
Materials 

- 

90 

ASTM  F560-98,  Standard  Specification  for 
UnaUoyed  Tantalum  for  Surgteal  Implant 
Applteattens  (UNS  R05200,  UNS  R05400) 

Withdrawn  and  Transferred 
to  materials 

' 

97 

ASTM  F621-97,  Standard  Spedficatton  f or 
Stainless  Steel  Forgings  for  Surgteal  Im- 
plants 

Withdrawn  and  Transferred 

to  materials 

109 

ASTM  F1 185-88(1993)61,  Standard  Sped- 
fteatten  for  Composition  of  Ceramte 
Hydroxylapatite  for  Surgteal  Implants 

Withdrawn  and  transferred  to 
Materials 

116 

ASTM  F1801-97,  Standard  Recommended 
Practtee  for  Cortosten  Fatigue  Testing  of 
Metallte  Implant  Materials 

Withdrawn  and  transferred  to 
materials 

123 

ASTM  F67-00,  Standard  Spedfteatton  for  Un- 
alloyed Titanium  for  Surgteal  Implant  Appli- 
cattens  (UNS  R50250,  UNS  RS0550.  UNS 
R  50700) 

Withdrawn  and  transferred  to 
materials 

125 

ASTM  F1 39-00.  Standard  Specifteation  for 
Wrought  18  Chromium-14  Ntekel-2.S  Molyb- 
denum Stainless  Steel  Sheet  and  Strip  for 
Surgical  Implants  (UNS  S31673) 

Withdrawn  and  transferred  to 
materials 

127 

ASTM  F562-00,  Standard  Spedfteatton  for 
Wrought  Cobalt-35  Ntek6l-20  Chromium-10 
Molytxlenum  Altey  for  Surgteal  Implant  Ap- 
pUcattons 

Withdrawn  and  transferrsd  to 
nrwterials 

128 

ASTM  F688-00.  Standard  Spedfteation  for 
Wrought  Cobatt-35  Ntekel-2.5  Molybdenum 
Alloy  Plate,  Sheet,  and  Foil  for  Surgteal  Im- 
plants (UNS  R30035) 

Withdrawn  and  transferred  to 
materials 

129 

ASTM  F745-00.  Standard  Spedfteation  for  18 
Chromium-12.5  Ntekel-2.5  Molybdenum 
Stainless  Steel  for  Cast  and  Solutten-An- 
nealed  Surgteal  Implant  Applteattens 

Withdrawn  and  transferred  to 
materials 

130 

ASTM  F799-99,  Standanj  Spedfteation  for 
Cobalt-28  Chromium-6  Molybdenum  Aik>y 
Forgings  for  Surgteal  Implants  (UNS 
R31537.  R31536.  R31539) 

Withdrawn  and  transferred  to 
Materials 

132 

ASTM  F1 088-87  (1992)e1,  Standard  Sped- 
ficatten for  Beta-Tricateium  Phosphate  for 
Surgteal  Implantatten 

Withdrawn  and  transferred  to 
materials 

133 

ASTM  F1108-97a,  Standard  Spedfteatk>n  for 
TI6A14V  Alloy  Castings  for  Surgical  Im- 
plants (UNS  R56406) 

Withdrawn  and  transferred  to 
mstsrials 

134 

ASTM  F1 295-01,  Standard  Spedfteatkxi  for 
Wrought  Titanium-6  Aluminum-7  Ntobium 
Altoy  for  Surgteal  Implant  Applicattons  (UNS 
R56700) 

Withdrawn  and  transferred  to 
materials 

- 

135 

ASTM  F1 341-99.  Standard  Spedfteatton  for 
Unaltoyed  Titanium  Wire  UNS  R50250, 
UNS  RS0400,  UNS  RSOSOO.  UNS  R50700. 
for  Surgteal  Implant  Applteattens 

Withdrawn  and  transferred  to 
matorials 
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OidtteinNo. 

Standard 

Change 

Replacement  Item 
No. 

136 

ASTM  F1 472-00,  Standard  Specification  for 
Wrought  Titanium-6  Aluminum-4  Vanadium 
Alloy  (UNS  R56400)  for  Surgical  Implant 
Applications 

WitfKlrawn  and  transferred  to 
materials 

137 

ASTM  F1 537-00,  Standard  Specification  for 
Wrought  Cobalt-28-Chromium-6-Molyt>- 
denum  Alloy  for  Surgical  Implants  (UNS 
R31537.  UNS  R31538,  and  UNS  R31539) 

Withdrawn  and  transferred  to 
materials 

138 

ASTM  F1 541-01,  Standard  Specification  and 
Test  Methods  for  External  Skeletal  Fixation 
Devices 

Withdrawn  and  replaced  with 
newer  versk)n 

158 

139 

F1580-95e1,  Standard  Specification  for  Tita- 
nium and  Titanium-6%  Aluminum-4%  Vana- 
dium Alloy  Powders  for  Coatings  of  Surgical 
Implants 

Withdrawn  and  transferred  to 
materials 

144 

ASTM  F1 38-00,  Standard  Specification  for 
Wrought  18  Chromium-14  Nickel-2.5  Molyt)- 
denum  Stainless  Bar  and  Wire  for  Surgical 
Implants  (UNS  S31673) 

Withdrawn  and  transferred  to 
materials 

146 

ASTM  F603-00.  Standard  Specification  for 
High-Purity  Dense  Aluminum  Oxide  for  Sur- 
gk^al  Implant  Applk:atk>n 

Withdrawn  and  transfened  to 
materials 

147 

ASTM  F620-00,  Standard  Specification  for 
Alpha  Beta  Titanium  Alloy  Forgings  for  Sur- 
gical Implants 

Withdrawn  and- transferred  to 
materials 

148 

- 

ASTM  F648-00,  Standard  Specification  for 
Ultra-High-Molecular-Weight  Polyethylene 
Powder  and  Fabricated  Form  for  Surgical 
Implants 

Withdrawn  and  transferred  to 
materials 

149 

ASTM  F74e-87  (1999),  Standard  Test  Meth- 
od for  Pitting  or  Crevk»  Corrosion  of  Metal- 
Ik:  Surgk^l  Implant  Materials 

Withdrawn  and  transferred  to 
materials 

151 

ASTM  F1091-91(2000).  Standard  Speciffca- 
tion  for  Wrought  Cobalt-20  Chromium-15 
Tungsten- 10  Nk:kel  Alby  Surgnal  Fixation 
Wire  (UNS  R  30605) 

Withdrawn  and  transferred  to 
Materials 

- 

154 

1 

1 
1 
1 

ASTM  FiaS0-01,  Standard  Spedftcatkm  for 
Wrought  18  Chromium-14  Nk:kel-2.5,  Mo- 
lytxlenum  Stainless  Steel  Surgk^l  Fixatkm 
Wire  (UNS  S31673) 

WrtfKJrawn  and  transferred  to 
materials 

' 

/.  Physical  Medicine 


Od  Item  No. 

Standard 

Change 

Replacement  Item 
No. 

21 

ISO  7176-6:2001,  Wheetehairs— Part  6:  De- 
terminatkMi  of  Maximum  Speed,  Accelera- 
tkxi  and  Deceleration  of  Electric  Wheel- 
chairs 

Withdrawn  and  replaced  with 
newer  versk>n 

29 

22 

ISO  7176-9:2001,  Wheek:hairs— Part  9:  Cli- 
mate Tests  for  Electric  Wheetahair 

WitfKJrawn  and  replaced  with 
newer  verskm 

30 

/.  Radiology 
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CM  Item  No. 

Standard 

Change 

Replaoemeni  Item  No. 

9 

NEMA  NU  1-2001.  Perlonn- 
ance  Measurements  of  S6n- 
tiilation  Cameras 

Withdrawn  and  reptaced  with  newer 
verskxi 

75 

18 

NEMA  NU  2-2001.  Perfom*- 
ance  Measurement  of 
Positron  Emission 
Tomographs 

versk)n 

.76 

46 

AIUM  RTD1— 1998.  Standard 
for  Real-Time  Display  of 
Thermal  and  Mechank:al 
Acoustk:  Output  lndk»8  on 
Diagnostk:  Ultrasound  Equip- 
ment Reviston  1 

THie  correction 

46 

UL  122-2001.  Standard  for 
Safety  of  Photographk: 
Equipment-Fourth  Editk)n 

61 

61 

Title  oonectnn 

62 

UL  187-1998.  Standard  for 
Safety  X-ray  Equipment- 
Seventh  Edition 

Title  correctkm 

62 

64 

lEC  60601-2-45,  Ed.  2.0.  Med- 
ial Electrical  Equipment: 
Part  2-45:  Partkailar  Require- 
ment for  the  Safety  of  Mam- 
mographic  X-ray  Equipment 
and  Mammographk: 
Stereotactic  Devices 

THJe  oorrectton 

64 

MUS  (R  1999),  Medteai 
Ultrasound  Safety 

66 

66 

Title  oorrecoon 

67 

NEMA  MS-1-2001,  Detennina- 
tion  of  Signal  to  Noise  Ratio 
(SNR)  in  Diagnostk;  Magnetk: 
Resonance  Images 

verskxi 

77 

70 

NEMA  PS  3.15  2000,  Digital 
Inuiging  and  Commurocatk>n 
in  Medk^ine  (DICOM)  Part  15: 
Security  Profile 

Withdrawn  and  replaced  with  newer 
versk)n 

78 

73 

UL-122  (R2001).  Standard  for 
Safety.  Photographk:  Equip- 
ment 

Withdrawn 

K.  Sterility 


OM  Item  No. 

Standard 

Change 

Replacement  Item 
No. 

01 

AOAC  6.2.01:1995.  Offfelal  Method  955.24. 
Testing  Disinfectants  Against  Salnwwila 
choleraesuis,  Use-Dilution  Method 

Product  codes 

01 

02 

AOAC  6.2.02:1995,  Official  Method  991.47. 
Testing  Disinfectants  Against  SalnxxieUa 
choleraesuis.  Hard  Surface  Carrier  Test 
Method 

Product  codes 

02 

03 

AOAC  6.2.03:1995.  Offfcial  fitethod  991.48. 
Testing  Disinfectants  Against  Staphy- 
kxx>ccus  aureus.  Hard  Surface  Carrier  Test 
Method 

Productcodes 

03 

04 

AOAC  6.2.04:1995,  Offteial  Method  955.15, 
Testing  Disinfectants  Against  Staphy- 
kxx>ccus  aureus,  Use-Dllutton  Method 

Product  codes 

04 
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0(dltem^to. 

Standard 

Change 

Replacement  Item 
No. 

05 

AOAC  6.2.05:1995,  Official  Method  991.49, 
Testing  Disinfectants  Against  Pseudomonas 
aemglnosa.  Hard  Surface  Canier  Test 
Methods 

Product  codes  and  relevant 
guidance 

05 

06 

AOAC  6.2.06:1995,  Official  Method  964.02, 
Testing  Disinfectants  Against  Pseudomonas 
aeruginosa,  Use-Dilution  Method 

Product  codes  and  relevant 
guidance 

06 

07 

AOAC  6.3.02:1995,'  Official  Method  955.17, 
Fungicidal  Activity  of  Disinfectants  Using 
Trichophyton  mentagrophytes 

Product  codes  and  relevant 
guidance 

07 

08 

AOAC  6.3.05:1995,  Official  Method  966.04, 
Sporicidal  Activity  of  Disinfectants 

Product  codes  and  relevant 
guidance 

08 

09 

AOAC  6.3.06:1995,  Official  Method  965.12, 
Tuberculocidal  Activity  of  Disinfectants 

Product  codes  and  relevant 
guidance 

09 

10 

1       ■ 

ANSI/AAMI  ST8:  2001,  Hospital  Steam  Steri- 
lization 

Withdrawn  and  replaced  with 

71 

11 

ANSI/AAMI  ST19:1994,  Biological  Indicators 
for  Saturated  Steam  Sterilization 

Withdrawn 

- 

12 

ANSI/AAMI  ST21:1994,  Biological  Indicators 
for  Ethylene  Oxide  Sterilization  Processes 
in  Health  Care  Facilities 

Withdrawn 

14 

AAMI/ANSI  ST33:1992,  Guidance  for  the  Se- 
lection and  Use  of  Reusable  Rigid  Steriliza- 
tion Container  Systems  for  Ethylene  Oxide 
Sterilization  and  Steam  Sterilization  in 
Health  Care  Facilities 

Devices  affected 

72 

"      -       1          - 

AAMI/ANSI  ST46:1992,  Good  Hospital  Prac- 
tice Steam  Sterilization  and  Sterility  Assur- 
ance 

Devices  affected,  correction 
to  type  of  standard,  and 
relevant  guidance 

73 

22 

ANSI/AAMI  ST60:1996,  Sterilization  of  Health 
Care  Products— Chemical  Indicators— Part 
1 :  General  Requirements 

Extent  of  Recognition  and 
relevant  guidance 

74 

25 

AAMt/ANSI/ISO  11135:1994,  Medical  De- 
vices—Validation and  Routine  Control  of 
Ethylene  Oxide  Sterilization 

Relevant  guidance 

25 

26 

AAMI/ANSI/ISO  11137:1994,  Sterilization  of 
Health  Care  Products — Requirements  for 
Validation  and  Routine  Control-Radiation 
Sterilization  and  ISO  11137:1995  (AMEND- 
MENT 1:2001) 

Withdrawn  and  replaced  with 
newer  version,  relevant 
guidance 

75 

37 

AAMI/ANSI/ISO  1 0993-7: 1995(R)  2001,  Bio- 
logical evaluation  of  medical  devices — Part 
7:  Ethylene  oxide  sterilization  residuals 

Withdrawn  and  replaced  with 
newer  version,  relevant 
guidance 

76 

38 

ANSI/AAMI  ST24:1999,  Automatic  General 
Purpose  Ethylene  Oxide  Sterilizers  and 
Ethylene  Oxide  Sterilant  Sources  Intended 
for  Use  in  Health  Care  Facilities 

Devices  affected  and  type  of 
standard 

77 

39 

USP  25:2002,  Biological  Indicator  for  Dry- 
Heat  Sterilization  Paper  Canier 

Witfidrawn  and  replaced  with 
newer  version 

78 

40 

USP  25:2002,  Biological  Indicator  for  Ethylene 
Oxide  Sterilization,  Paper  Canier 

Withdrawn  and  replaced  with 
newer  version 

79 

41 

USP  25:2002,  Biological  Indicator  for  Steam 
Sterilization,  Paper  Carrier 

Withdrawn  and  replaced  with 
newer  version 

80 

42 

USP  25:2002.  <61>  Microbial  Umits  Test 

Withdrawn  and  replaced  with 
newer  version 

81 

• 

/ 

-           ■       ' 

' 

43 


44 


45 


46 


49 


52 


53 
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Old  Item  No. 


65 


66 


Standard 


USP  25:2002,  SteriHty  Test  <71> 


USP  25:2002,  <85>,  Biological  Tests  and  As- 
says, Bacterial  Endotoxin  Test  (LAL) 


USP:2002  <151>  Pyrogen  Test  (USP  Rabbit 
Test) 


USP:2002  <1211>  Sterilization  and  Sterility 
/Vssurance  of  Compendial  Articies 


AAMI/ANSI  ST41:1999,  Ethylene  Oxide  Steri- 
lization in  Health  Care  Facilities:  Safety  and 
Effectiveness 


Change 


Wittidrawn  and  replaced  with 
newer  version 


Withdrawn  and  replaced  with 
newer  version 


Witttdrawn  and  replaced  with 
newer  version 


Withdrawn  and  replaced  with 
newer  version 


ANSI/AAMI  ST59:1999,  Sterilization  of  Health 
Care  Products — Biological  Indicators  Part  1 : 
General  Requirements 


AAMI/ANSI  ST  66:1999,  Sterilization  of  Health 
Care  Products— Chemical  Indicators — Part 
2:  Class  2  Indicators  for  Air  Renwval  Test 
Sheets  and  Packs 


ASTM  F1 980:2002,  Standard  Guide  for  Accel- 
erated Aging  of  Sterile  Medical  Device 
Packages 


USP  25:2002,  <161>  Transfuston  and  Infu- 
sk>n  /Assemblies  and  Similar  Medical  De- 
vk»s 


Citatkxis,  product  codes  and 
relevant  guklance 


Relevant  guklance 


Replacement  Hern 
No. 


Relevant  guklance 


Withdrawn  and  replaced  with 
newer  verskxi 


Witt>drawn  and  replaced  with 
newer  versk>n 


82 


83 


84 


85 


49 


52 


53 


86 


87 


m.  Listing  of  New  Entries 

FDA  is  adding  new  entries  to  the  list 
of  recognized  standards  as  follows: 


A.  Biocompatibility 


Item  No. 


65 


66 


67 


Title  of  Standard 


Standard  Practwe  for  Testing  for  AKemative  Pathway 
Complement  Activatkm  in  Serum  by  SoiM  Materials 


Standard  Praclk»  for  Evaluatkxi  of  Delayed  Contact 
Hypersensitivity  Using  the  Murine  Local  Lymph 
Node  Assay  (LLNA) 


Standard  Practk»  for  /Assessment  o(  Hemoiytk:  Prop- 
erties of  Materials 


Reference  No.  and  Date 


ASTMF2065-^ 


ASTMF2148-01 


ASTMF756-00 


B.  Cardiovascular/Neurology 


Item  No. 

Title  of  Standard 

Reference  No.  and  Dale 

45                                     ^ 

Testing  and  Reporting  Perfonnance  Results  of  Cardiac 
Rhyttim  and  ST-Segnient  Measurement  Algorithms 

ANSI/AAMI  EC57-98 

46 

Standard  Test  Method  for  Measuring  Recoil  of  Bal- 
k)on-Expandable  Stents 

ASTM  F2G79-00 

47 

Standard  Gukle  for  Characterizatk)n  and  Presentatkm 
of  the  Dimensk>nal  Attributes  of  Vascular  Stents 

ASTM  F2081-02 

48 

Test  Method  for  Conducting  Cydfc  Potentkxlynamk: 
Polarizatwn  Measurements  to  Detennine  the  Cono- 
ston  Susceptibility  of  Small  Implant  Devk»8 

ASTM  F212&-01 

C.  Dental/Ear.  Nose,  and  Throat  (ENT) 
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Item  No. 

Title  of  Standard 

Reference  No.  and  Date 

92 

Dental  Brazing  Alloys 

ANSI/ADA  Specification  No.  88:2000 

93 

1 

Methods  of  Measurement  of  Compatibility  Be- 
tween Wireless  Communication  Devices  and 
Hearing  Aids 

ANSI  C63. 19:2001 

D.  General  Hospital/General  Plastic 
Surgery 


Hem  No. 

Title  of  Standard 

Reference  No.  and  Date 

93 

Sterile  Water  for  Irrigation 

USP  25 

94 

Heparin  Lock  Flush  Solution 

USP25 

95 

Sodium  Chloride  Injection 

USP  25 

96 

- 

Standard  Test  Method  for  Evaluating  the  Bacterial  ni- 
tration Efficiency  (BFE)  of  Medical  Face  Mask  Mate- 
rials. Using  a  Biotogical  Aerosol  of  Staphykx»ccus 
aureus 

ASTM  F2101-01 

E.  In  Vitro  Devices 


Iteml^. 

Title  of  Standard 

Reference  No.  and  Date 

62 

Laix>ratory  Automation:  Systems  Operational  Re- 
quirements, Characteristks,  and  Information 
Elements:  Approved  Standard 

NCCLS:  AUT004-A 

63 

Laboratory  Automation:  Electromechanical  Inter- 
faces; Approved  Standard 

NCCLS:  AUT005-^ 

64 

Point-of-Care  Connectivity;  Approved  Standard 

NCCLS:  POCTI^ 

F.  Materials 


Item  No. 

Title  of  Standard 

Reference  No.  and  Date 

09 

Standard  Speafnation  for  Wrought  Cobalt-20 
Nickel-20  Chromium-3.5  Molybdenum-3.5 
Tungsten-5  Iron  Alloy  for  Surgical  Implant  Ap- 
plicatkxis  (UNS  R30563) 

ASTMF563-^ 

37 

Standard  Specification  for  Wrought  Titanium-12 
Molybdenum-6  Zirconium-2  Iron  Altoy  for  Sur- 
gical Implant  (UNS  R58120) 

ASTM  F1 81 3-01 

38 

Standard  Temiinotogy  for  Nickel-Titanium  Shape 
Memory  Alk)ys 

ASTM  F2005-00 

40 

Standard  Specification  for  Wrought  Nkdtel-Tita- 
nium  Shape  Memory  Alloys  for  Medk:al  De- 
vices and  Surgical  Implants 

ASTM  F2063-00 

41 

Standard  Specification  for  Wrought  Titanium-15 
Molybdenum  Alloy  for  Surgical  Implant  Applica- 
tions (UNS  R581 50) 

ASTM  F2066-01 

42 

Standard  Test  Method  for  Evaluatton  of  MR 
Image  Artifacts  from  Passive  Implants 

ASTMF2119-01 

43 

j 

Standard  Specification  for  Wrought  Titanium-3 
Aluminum-2.5  Vanadium  Alloy  Seamless  Tub- 
ing for  Surgical  Implant  Applications  (UNS 
R56320) 

ASTM  F2146-01 

- 
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G.  OB-GYN/Gastroenterology 


Itemrto. 


26 


27 


Title  of  Starxlard 


Natural  Latex  Rut)ber  Condoms— Requirements  and  Test 
methods 


StaiKlard  Test  IMelhods  for  Male  Condoms  Made  from 
Synthetic  Materials 


Reference  hk>  and  Date 


ISO  4074:2000(E) 


ASTM  D6324-99a 


H.  Ophthalmic 


Item  No. 

-      Title  of  Standard 

Refererwe  Ho.  and  Date 

30 

Intraocular  Lenses 

ANSI  780.7:2001 

/.  Radiology 


'      Item  No. 

TNIe  of  Standard 

Reference  No.  and  Date 

79 

High  Voltage  X-ray  Cables  and  Receptacles 

NEMA  XR  7-1995  (R2000) 

80 

Power  Supply  GukMines  for  X-ray  Machines 

NEMA  XR  9-1984  (R1994,  R2000) 

81 

Mechanical  Safety  Standard  for  Power  Driven 
Motions  of  Electromedical  Equipment 

NEMA  XR  13-1990  (R1995,  R2000) 

82 

Recommended  Practices  for  Load  Bearing  Me- 
chanical Assemblies  Used  in  Diagnostic  Imag- 
ing 

NEMA  XR  14-1990  (R1995,  R2000) 

83 

Medeal  Electrical  Equipment.  Part  2-37:  Par- 
tteular  Requirements  for  the  Safety  of  Ultra- 
sonk:  Medwal  Diagnostw  and  Monitoring  Equip- 
ment 

lEC  60801-2-37  (2001-07) 

84 

Consol.  Ed.  1.2  (ind.  am1+am2).  Safety  of  Laser 
Products— Part  1:  Equipment  Classiffcatton. 
Requirements  and  User's  Gukle 

lEC  60825-1  (2001-08) 

85 

Ed.  2.0.  MedkaJ  Electrical  Equipmeni— Part  2: 
PartKular  Requirements  for  the  Safety  tA  Diag- 
nostk:  and  Therapeutx;  Laser  Equipment 

lEC  60601-2-22  (1995-11) 

/.  sterility 


Item  No. 

Title  of  Standard 

Reference  No.  and  Date 

88 

Sterilizatkxi  of  Health  Care  Products— General 
Requirements  for  Characterizatk>n  of  a  Steri- 
lizkig  Agent  and  the  Devetopnrwrt.  Vattdatton, 
and  Routine  Control  of  a  Sterilizatkxi  Process 
for  Medtoai  Devwes 

ANSl/AAMWSO  14937:2000 

89 

• 

Standard  Test  Method  for  Burst  Testing  of  Flexi- 
ble Package  Seals  Using  Internal  Air  Pressur- 
izatkxi  Within  Restraining  Plates 

ASTMF2054-00 

90 

Standard  Test  Methods  for  Pressure  Decay  Leak 
Test  for  Nonporous  Flexible  Packages  With 
and  Without  Restraining  Plates 

ASTMF2095-01 

91 

Standard  Test  Method  for  Detecting  Gross  Leaks 
in  Porous  Medk»l  Packaging  by  Internal  Pres- 
surizatkm  (Bubble  Test) 

ASTM  F2096-1 

92 

Standard  GukJe  for  Design  and  Evaluatton  of  Pri- 
mary Packaging  for  Medk»l  Products 

ASTM  F2097-01 

93 

Bk>k)gk»l  Indfcator  for  Steam  Sterilizatton— Self 
Contained 

USP  25:2002 
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IV.  Recommendation  of  Standards  for 
Recognition  by  FDA 

Any  person  may  recommend 
consensus  standards  as  candidates  for 
recognition  under  section  514  of  the  act 
by  submitting  such  recommendations, 
with  reasons  for  the  recommendation,  to 
the  contact  person  (see  FOR  FURTHER 
INFORMATJON  CONTACT).  To  be  properly 
considered,  such  recommendations 
should  contain,  at  a  minimum,  the 
following  information:  (1)  Title  of  the 
standard,  (2)  any  reference  number  and 
date,  (3)  name  and  address  of  the 
national  or  international  standards 
development  organization,  (4)  a 
proposed  list  of  devices  for  which  a 
declaration  of  conformity  to  this 
standard  should  routinely  apply,  and  (5) 
a  brief  identification  of  the  testing  or 
performance  or  other  characteristics  of 
the  device(s)  that  would  be  addressed 
by  a  declaration  of  conformity. 

V.  Electronic  Access 

In  order  to  receive  "Guidance  on  the 
Recognition  and  Use  of  Consensus 
Standards"  via  your  fax  machine,  call 
the  CDRH  Facts-On-Demand  system  at 
800-899-0381  or  301-827-0111  from  a 
touch-tone  telephone.  Press  1  to  enter 
the  system.  At  the  second  voice  prompt 
press  1  to  order  a  document.  Enter  the 
dociiment  number  321  followed  by  the 
pound  sign  (#).  Follow  the  remaining 
voice  prompts  to  complete  your  request. 

You  may  obtain  a  copy  of  "Guidance 
on  the  Recognition  and  Use  of 
Consensus  Standards"  by  using  the 
Internet.  CDRH  maintains  a  site  on  the 
Internet  for  easy  access  to  information 
including  text,  graphics,  and  files  that 
you  may  download  to  a  personal 
computer  with  access  to  the  Internet. 
Updated  on  a  regular  basis,  the  CDRH 
home  page  includes  this  guidance  as 
well  as  the  current  list  of  recognized 
standards  and  other  standards  related 
docxmients.  After  publication  in  the 
Federal  Register,  this  notice 
announcing  "Modifications  to  the  List 
of  Recognized  Standards,  Recognition 
List  Number:  007"  will  be  available  on 
the  CDRH  home  page.  You  may  access 
the  CDRH  home  page  at  http:// 
www.fda.gov/cdrh.  You  may  access 
"Guidance  on  the  Recognition  and  Use 
of  Consensus  Standards,"  and  the 
searchable  data  base  for  "FDA 
Recognized  Consensus  Standards," 
through  hyperlinks  at  http:// 
www7fda.gov/cdrh/stdsprog.html.  This 
Federal  Register  notice  of  modifications 
in  FDA's  recognfUon  of  consensus 
standards  will  be  available,  upon 
publication,  at  http://www.fda.gov/ 
cdrh/fedregin  .html. 


VI.  Submission  of  Comments 

You  may,  at  any  time,  submit  to  the 
contact  person  (see  FOR  FURTHER 
INFORMATION  CONTACT)  written 
comments  regarding  this  document.  You 
should  submit  two  copies  of  any 
comments,  except  that  individuals  may 
submit  one  copy.  You  must  identify 
comments  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  FDA  will  consider  any 
comments  received  in  determining 
whether  to  amend  the  current  listing  of 
"Modifications  to  the  List  of  Recognized 
Standards,  Recognition  List  Nimiber: 
007." 

Dated:  September  18,  2002. 

Linda  S.  Kahan, 

Deputy  Director,  Center  for  Devices  and 
Radiological  Health . 

(FR  Doc.  02-24954  Filed  10-1-02;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  02D-0389] 

Draft  Guidance  for  industry  on 
Nonciinicai  Studies  for  Dewiopment  of 
Pharmaceuticai  Excipients;  Avaiiabiiity 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  draft  guidance  for 
industry  entitled  "Nonclinical  Studies 
for  Development  of  Pharmaceutical 
Excipients."  The  draft  guidance 
docimient  provides  guidance         ^ 
concerning  development  of  safety 
profiles  to  support  use  of  new 
excipients  as  components  of  drug  or 
biological  products.  It  is  intended  for 
use  by  reviewers  within  both  the  Center 
for  Drug  Evaluation  and  Research 
(CDER)  and  the  Center  for  Biologies 
Evaluation  and  Research  (CBER)  and  by 
interested  individuals  in  industry.  The 
goals  of  this  document  are  to  foster  and 
expedite  the  development  of  new 
excipients,  communicate  to  industry 
current  CDER  and  CBER  thoughts 
pertaining  to  safety  data  needed  to 
support  excipient  development,  and 
increase  uniformity  within  CDER  and 
CBER  on  expectations  for  the 
nonclinical  development  of  excipients. 
DATES:  Submit  written  or  electronic 
comments  on  the  draft  guidance  by 
December  31,  2002.  General  comments 
on  agency  guidance  documents  are 
welcome  at  any  time. 


ADDRESSES:  Submit  written  requests  for 
single  copies  of  this  draft  guidance  to 
the  Division  of  Drug  Information  (HFD- 
240),  Center  for  Drug  Evaluation  and 
Research,  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857  Office  of 
Conmiunication,  Training,  and 
Manufactiu«rs  Assistance  {HFM-40), 
Center  for  Biologies  Evaluation  and 
Research  (CBER).  Food  and  Drug 
Administration,  1401  Rockville  Pike. 
Rockville,  MD  20852-1448.  Send  one 
self-addressed  adhesive  label  to  assist 
the  office  in  processing  your  requests. 
The  document  may  also  be  obtained  by 
mail  by  calling  the  CBER  Voice 
Information  System  at  1-800-835-4709 
or  301-827-1800,  or  by  fax  by  calling 
the  FAX  Information  System  at  1-888- 
CBER-FAX  or  301-827-3844.  Send  one 
self-addressed  adhesive  label  to  assist 
that  office  in  processing  your  requests. 
Submit  written  comments  on  the 
guidance  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  See  the 
SUPPLEMENTARY  INFORMATION  section  for 
electronic  access  to  the  guidance 
doomient. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  E.Osterberg,  Center  for  Drug 
Evaluation  and  Research  (HFD-024], 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-594-5482,  or  Martin  D.  Green, 
Center  for  Biologies  Evaluation  and 
Research  (HFM-579),  Food  and  Drug 
Administration,  1401  Rockville  Pike, 
Rockville,  MD  20852-1448,  301-827- 
5349. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

FDA  is  announcing  the  availability  of 
a  draft  guidance  for  industry  entitled 
"NonclMcal  Studies  for  Development 
of  Pharmaceutical  Excipients." 
Excipients  are  potential  toxicants.  It  is 
important  to  perform  risk-benefit 
assessments  on  excipients  for  use  in 
drug  products  and  to  establish 
permissible  limits  for  these  compounds. 
These  activities  necessitate  the 
availability  of  safety  data.  Consequently, 
there  is  a  perception  that  development 
of  new  excipients  is  resource  intensive. 
With  proper  planning,  however,  it  is 
often  possible  to  assess  the  toxicology  of 
an  excipient  in  a  relatively  efficient 
manner.  Moreover,  CDER  and  CBER 
recognize  that  existing  hvunan  data  for 
some  excipients  may  substitute  for 
nonclinical  safety  data,  and  use  in 
previously  approved  products  or  GRAS 
status  as  a  food  additive  will  continue 
to  receive  consideration.  This  draft 
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guidance  describes  the  nonclinical  data 
that  should  be  generated  to  support  the 
safety  of  an  inactive  ingredient  in  the 
amounts  administered  if  adequate, 
relevant  prior  human  use  cannot  be 
documented. 

This  draft  guidance  is  being  issued 
consistent  with  FDA's  good  guidance 
practices  regulation  (21  CFR  10.115). 
The  draft  gmdance,  when  finalized,  will 
represent  the  agency's  ciurent  thinking 
on  nonclinical  studies  for  development 
of  pharmaceutical  excipients.  It  does  not 
create  or  confer  any  ri^ts  for  or  on  any 
person  and  does  not  operate  to  bind 
FDA  or  the  public.  An  alternative 
approach  may  be  used  if  such  approach 
satisfies  the  requirements  of  the 
applicable  statutes  and  regiilations. 

n.  Comments 

Interested  persons  may  submit  written 
comments  on  the  guidance  to  the 
Dc>ckets  Management  Branch  (address 
above).  Two  copies  of  any  comments  are 
to  be  submitted,  except  that  individuals 
may  submit  one  copy.  Comments  are  to 
be  identified  with  the  docket  number 
foimd  in  brackets  in  the  heading  of  this 
document.  The  draft  guidance  and 
received  comments  are  available  for 
public  examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m..  Monday  through  Friday- 

m.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  document  at  http:// 
www.fda.gov/cder/guidance/index.htm, 
http://www.fda.gov/cber/ 
gmdelines.htm,  or  http://www.fda.gov/ 
ohrms/dockets/default.htm. 

Dated:  September  23,  2002. 
Kfargaret  M.  Dotzel. 
Associate  Commissioner  for  Policy. 
[FR  Doc.  02-24985  Filed  10-1-02;  8:45  am] 
MLUNQ  CODE  4160-01-8 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Heatth 

Nationai  Institute  of  Environmental 
Health  Sciences;  Submission  for  0MB 
review;  comment  request;  Ths  Slslsr 
Study:  Environmental  and  Genetic 
Risk  Factors  for  Brsast  Cancer 

SUMMARY:  Under  the  provisions  of 
section  3507(a)(1)(D)  of  the  Paperwork 
Reduction  Act  of  1995,  the  National 
Institute  of  Environmental  Health 


Sciences  (NIEHS),  the  National 
Institutes  of  Health  (NIH)  has  submitted 
to  the  Office  of  Management  and  Budget 
(0MB)  a  request  for  review  and 
approval  of  the  information  collection 
listed  below.  This  proposed  information 
collection  was  previously  published  in 
the  Federal  Register  on  June  20,  2001, 
page  33103-4  and  allowed  60-days  for 
public  comment.  No  public  comments 
were  received.  The  purpose  of  this 
notice  is  to  allow  an  additional  30  days 
for  public  comment.  The  National 
Institutes  of  Health  may  not  conduct  or 
sponsor,  and  the  respondent  is  not 
required  to  respond  to,  an  information 
collection  that  has  been  extended, 
revised,  or  implemented  on  or  after 
October  1, 1995,  unless  it  displays  a 
currently  valid  OMB  number. 

Proposed  Collection 

Title:  The  Sister  Study: 
Environmental  and  Genetic  Risk  Factors 
for  Breast  Cancer.  Type  of  Information 
Collection  Request:  New.  Need  and  Use 
of  Information  Collection:  ^Ne  will  study 
environmental  and  genetic  risk  fectors 
for  the  development  of  breast  cancer  in 
a  cohort  of  sisters  of  women  who  have 
had  breast  cancer.  In  the  United  States, 
approximately  192,000  new  cases  were 
diagnosed  in  2001,  accoimting  for  30% 
of  all  new  cancer  cases  among  women. 
The  etiology  of  breast  cancer  in 
complex,  with  both  genetic  and 
environmental  factors  likely  playing  a 
role.  Environmental  risk  factors, 
however,  have  been  difficult  to  identify. 
Sisters  of  women  with  breast  cancer 
have  nearly  twice  the  risk  of  developing 
breast  cancer  themselves.  By  focusing 
on  a  susceptible  population,  more 
precise  estimates  of  the  contribution  of 
environmental  and  other  non-genetic 
factors  to  disease  risk  may  be 
possible.The  increased  risk  of  cancer, 
and  the  expected  higher  prevalence  of 
both  relevant  genes  and  exposures  (both 
shared  with  their  sister  who  had  breast 
cancer)  will  facilitate  the  study  of  gene- 
environment  interactions.  Once 
assembled,  the  cohort  will  be  useful  for 
studying  other  diseases  in  women.  We 
will  enroll  a  cohort  of  50,000  women 
who  have  not  had  breast  cancer  over  a 
4-year  period,  with  37,500  enrolled 
during  the  first  3  years  of  the  study. 
These  breast  cancer-free  sisters  will  be 
followed  annually  for  the  development 
of  breast  cancer  and  other  diseases.  We 
expect  300  cases  of  breast  cancer  per 
year  (on  average)  to  develop  in  a  cohort 


of  50,000  women.  In  addition,  we  will 
enroll  and  follow  1.500  of  the  index 
sisters  (1125  during  the  first  3  years) 
whose  breast  cancer  diagnosis  was 
within  four  months  prior  to  enrollment 
These  "index"  cases  will  allow 
comparison  of  case-control  pairs  of 
sisters  and  prospective  study  of  the 
impact  of  environmental  exposures  and 
genes  on  prognosis. 

Frequency  of  Response:  On  occasion. 
For  those  who  qualify  and  enroll:  one 
initial  1 5-minute  screening  contact 
[telephone  or  internet,  one  2-hour 
telephone  interview,  one  mailed  self- 
administered  questionnaire  (1.5  hoiu's), 
biological  and  environmental  specimen 
collection  (1  hours),  and  annual  follow- 
up  questionnaires  (0.5  hoius).  for  those 
who  don't  enroll:  one  1 5-minute 
screening  contact  (internet  or  phone). 
For  women  with  breast  cancer  or  who 
develop  breast  cancer  during  follow-up: 
validation  of  diagnosis  through  doctor's 
office.  Affected  Pubic:  Individuals  or 
households,  doctor's  office.  Types  of 
Respondents:  Unaffected  sisters  of 
women  diagnosed  with  breast  cancer, 
aged  35-74,  from  all  socioeconomic 
backgrounds  and  ethnicities  and  women 
with  recently  diagnosed  breast  cancer. 
The  annual  reporting  bxirden  in  as 
follows:  Estimated  Number  of 
Respondents:  151,800-50,000  study 
respondents  per  year,  of  whom  12,875 
wiU  qualify  and  enroll — including 
12,500  imaffected  women  plus  500 
index  cases  of  incident  breast  cancer. 
(Note:  Total  cohort  enrollment  of  50,000 
cancer-free  sisters  and  1,500  index  cases 
of  incident  breast  cancer  will  take  4 
years  to  achieve,  requiring  an  estimated 
2000,  000  respondents  in  all.)  In 
addition,  there  will  be  a  total  of  1.575 
doctor  office  respondents  to  validate 
diagnoses.  The  first  year  cost  per 
women  who  enrolls  in  the  study  is 
estimated  to  be  $95  (based  on  4.75  hours 
of  $20  hourly  wage).  Cost  equivalent  per 
follow-up  year  for  enrolled  women  is 
$10.  Total  cost  to  women  who  don't 
enroll  is  $5.  Cost  to  doctor's  offices  is 
$10  (assmning  $40  per  hour).  Estimated 
Number  of  Responses  per  Respondent 
See  table  below.  Average  Burden  Hours 
Per  Response:  See  table  below. 
Estimated  Total  Burden  Hours 
Requested:  231.240  over  3  years  (see 
table).  There  are  no  Capital  Costs  to 
report.  There  are  no  Operating  or 
Maintenance  Costs  to  report. 
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Type  of  Respondents 

Estimated 

number  of 

respondents  - 

years  1-3 

Estimated 

number  of 

responses  per 

respondent 

Average  burden 
hours  per 
response 

Estimated  total 

burden  hours 

requested 

Women  screened  but 
ineligible  or  not  willing 
to  enroll  (a) 

111,375 

■ 

0.25 

27,843.75 

Cancer-firee  sisters 
enrolled  year  1  (b) 

12,500 

1.15 

71,875.00 

Cancer-free  sisters 
enrolled  year  2  (c) 

12.500 

1.3125 

65,625.00 

Cancer-free  sisters 
enrolled  year  3  (d) 

12,500 

1.58 

59.375.00 

Index  breast  cancer 
case  enrolled  year  1  (b) 

375 

1.15 

2,156.25 

Index  breast  cancer 
case  enrolled  year  2  (c) 

375 

1.3125 

1.968.75 

Index  breast  cancer 
case  enrolled  year  3  (d) 

375 

3 

1.58 

1,777.50 

Women  developing 
breast  cancer  during 
follow-up 

225 

1 

1.00 

225.00 

Doctor's  ofRces 
(validate  index  cases) 

1,125 

1 

0.25 

281.25 

Doctor's  offices 
(validate  new  cases  and 
other  diagnoses) 

450 

1 

^    0.25 

112.50 

Total 

151,800 

-. — 

231,240.00 

(a)  150,0(X)  contacts  less  38,625  expected  qualify  and  to  enroll 

(b)  screener  (0.25-hr),  CATI  (2-hr),  self-administered  (1.5-hr),  specimen  collection  (1-hr),  follow-up  (2 
@  0.5-hr)  =  5.75  hours  total  '  - 

i  ■  ; 

(c)  screener  (0.25-hr),  CATI  (2-hr),  self-administered  (1.5-hr),  specimen  collection  (1-hr),  follow-up  (@ 
0.5-hr)  =  5.25  hours  total 

(d)  screener  (0.25-hr),  CATI  (2-hr),  self-administered  (1.5-hr),  specimen  collection  (l-hr),=  4.75  hours 
total 

J 
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Request  for  Comments 

Written  comments  and/or  suggestions 
from  the  public  and  affected  agencies 
are  invited  on  one  or  more  of  Oie 
following  points:  (1)  Whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assimiptions  used;  (3) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  includiitg 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

Direct  Comments  to  OMB 

Written  comments  and/or  suggestions 
regarding  the  items(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the: 
Office  of  Management  and  Budget, 
Office  of  Regulatory  Affairs,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503,  Attention:  Desk 
Officer  for  NIH.  To  request  more 
information  on  the  proposed  project  or 
to  obtain  a  copy  of  ihe  data  collection 
plans  and  instruments,  contact:  Dr.  Dale 
Sandler,  Acting  Chief,  Epidemiology 
Branch,  NIEHS,  Building  101,  A-3D4, 
P.O.  Box  122233,  Research  Triangle 
Park,  NC  27709  or  call  non-toll-free 
number  (919)  541-4668  or  E-mail  your 
request,  including  your  address  to: 
sandlet@niehs.nih.gov. 

Comments  Due  Date 

Comments  regarding  this  information 
collection  are  best  assured  of  having 
their  full  effect  if  received  within  30 
days  of  the  date  of  this  publication. 

Dated:  September  3.  2002. 
Francine  Little, 

NIEHS,  Associate  Director  for  Management. 
(FR  Doc.  02-24965  Filed  10-1-02;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Instituts;  Notice  of 
Meeting 

Pursuant  to  section  10(a)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 


is  hereby  given  of  a  meeting  of  the 
National  Cancer  Institute  Director's 
Constmier  Liaison  Group. 

The  meeting  will  be  open  to  the 
pubUc,  with  attendance  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  shoiild 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

Name  of  Committee:  National  Cancer 
Institute  DirBctor's  Ck>nsumer  Liaison  (koup. 

Date:  October  22,  2002. 

rime;  2  p.m.  to  4  p.m. 

Agenda:To  debrief  on  September  12,  2002 
meeting  with  Dr.  von  Eschenbach  and  to  get 
updates  from  the  working  group. 

Place:  6116  Executive  Blvd..  Rockvilie,  MD 
20852,  (Telephone  Conference  Call). 

Contact  Person:  Elaine  Lee,  Executive       ^ 
Secretary,  Office  of  Liaison  Activities, 
National  Institutes  of  Health,  National  Cancer 
Institute,  6116  Executive  Boulevard.  Suite 
300  C,  Bethesda,  MD  20892,  301/594-3194. 

Any  member  of  the  public  interested  in 
presenting  oral  comments  to  the  committee 
may  notify  the  Contact  Person  listed  on  this 
notice  at  least  10  days  in  advance  of  the 
meeting.  Interested  individuals  and 
representatives  of  organizations  may  submit 
a  letter  of  intent,  a  brief  description  of  the 
organization  represented,  and  a  short 
description  of  the  oral  presentation.  Only  one 
representative  of  an  organization  may  be 
allowed  to  present  oral  comments  and  if 
accepted  by  the  committee,  presentations 
may  be  limited  to  five  minutes.  Both  printed 
and  electronic  copies  are  requested  for  the 
record.  In  addition,  any  interested  person 
may  file  written  comments  with  the 
committee  by  forwarding  their  statement  to 
the  Contact  Person  listed  on  this  notice.  The 
statement  should  include  the  name,  address, 
telephone  number  and  when  applicable,  the 
business  or  professional  affiliation  of  the 
interested  person. 

Information  is  also  available  on  the 
Institute's/Center's  home  page:  http:// 
deainfo.nci.gov/advisory/dclg/dclg.htm, 
where  an  agenda  and  any  additional 
information  for  the  meeting  will  be  posted 
when  available. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  September  24,  2002. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-24970  Filed  10-1-02;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  InstltutM  of  Hsaltli 

National  Institute  of  Dental  ff 
Craniofacial  Research;  Notlcs  of 
Clossd  Masting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following   . 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C., 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
apphcations,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel,  03-18,  Review  of  R44 
Grants. 

Date:  October  8,  2002. 

Time:  11  a.m.  to  1  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  45  Center  Drive,  Bethesda,  MD   - 
20892.  (Telephone  Conference  Call). 

Contact  Person:  Philip  Washko,  PhD,  DMD, 
Scientific  Review  Administrator,  45  Center 
Drive,  Natcher  Building,  Rm.  4AN44F, 
National  Institutes  of  Health,  Bethesda,  MD 
20892.  (301)  594-2372. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel,  03-15,  Review  of  R44 
Grants. 

Date:  October  1 7 ,  2002 . 

Time:  10  a.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  45  Center  Drive,  Natcher  Building, 
Room  3AN12,  Bethesda,  MD  20892. 
(Telephone  Conference  Call). 

Contact  Person:  Philip  Washko,  PhD,  DMD. 
Scientific  Review  Administrator.  45  Center 
Drive.  Natcher  Building.  Rm.  4AN44F. 
National  Institutes  of  Health.  Bethesda,  MD 
20892.  (301)  594-2372. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel,  03-03.  Review  of  RFA  DE- 
03-001. 

Date:  November  10-11,  2002. 

Time:  8  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/oce;  Marriott  Pooks  Hill,  5151  Pooks  Hill 
Road,  Bethesda,  MD  20814. 

Contact  Person:  Yujing  Liu.  MD.  PhD. 
Scientific  Review  Administrator,  National 
Institute  of  Dental  &  Craniofacial  Res.,  45 
Center  Drive,  Natcher  Building,  Rm.  4AN44F. 
Bethesda,  MD  20892.  (301)  594-2372. 
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Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel.  03-22,  Review  of  R42 
Grants. 

Date:  November  15.  2002. 

Time:  11  a.m.  to  1  p.nu 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  45  Center  Drive,  Natcher  Building, 
Room  3AN12,  Bethesda,  MD  20892. 
(Telephone  Conference  Call). 

Contact  Person:  Philip  Washko.  PhD,  DMD, 
ScientiRc  Review  Administrator,  45  Center 
Drive,  Natcher  Building,  Rm.  4AN44F, 
National  Institutes  of  Health,  Bethesda,  MD 
20892.  (301)  594-2372. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.121,  Oral  Diseases  and 
Disorders  Research,  National  Institutes  of 
Health.  HHS) 

Dated:  September  21,  2002. 
LaVerne  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-24966  Filed  10-1-02;  8:45  am) 
BMXING  CODE  414(H>1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Dental  & 
Craniofacial  Research;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
wotUd  a  clearly  unwarranted  invasion  of 
personal  privacy. 

Name  of  Committee:  NIDCR  Special  Grants 
Review  Committee,  03-01,  Review  of  R03s, 
Ks  and  T  Grants. 

Date:  October  17-18,  2002. 

Time:  8  a.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Marriott  Pooks  Hill,  5151  Pooks  Hill 
Road.  Bethesda,  MD  20814. 

Contact  Person:  Lynn  M.  King,  PhD, 
Scientific  Review  Administrator,  Scientific 
Review  Branch,  45  Center  Dr..  Rm  4AN-38K, 
National  Institute  of  Dental  &  Craniofacial 
Research,  National  Institutes  of  Health, 
Bethesda,  MD  20892-6402.  301-594-5006. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.121,  Oral  Diseases  and 


Disorders  Research,  National  Institutes  of 
Health,  HHS) 

Dated:  September  21,  2002. 
LaVerae  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  02-24967  Filed  10-1-02;  8:45  am] 

BIUMG  CODE  4140-01-11 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Drug  Abuse; 
Notice  of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  and  Initial  Review  Group 
Treatment  Research  Subcommittee. 

Date:  October  8-9,  2002. 

Time:  9  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Radisson  Barcelo  Hotel,  2121  P 
Street,  NW.,  Washington,  DC  20037. 

Contact  Person:  Kesinee  Nimit,  MD,  Health 
Scientist  Administrator,  Office  of  Extramural 
Affairs,  National  Institute  on  Drug  Abuse, 
National  Institutes  of  Health,  DHHS,  6001 
Executive  Boulevard,  Room  3158,  MSC  9547, 
Bethesda,  MD  20892-9547,  (301)  435-1432. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Initial  Review  Group  Health 
Services  Research  Subcommittee. 

Date:  October  8-9,  2002. 

Time:  9  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Radisson  Barcelo  Hotel,  2121  P 
Street,  NW.,  Washington,  DC  20037. 

Contact  Person:  Marina  L.  Volkov,  PhD, 
Health  Scientist  Administrator,  Office  of 
Extramural  Affairs,  National  Institute  on 
Drug  Abuse,  National  Institutes  of  Health, 
DHHS,  6001  Executive  Boulevard,  Room 
3158,  MSC  9547,  Bethesda,  MD  20892-9547, 
(301)  435-1433. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Initial  Review  Group  Medication 
Development  Research  Subcommittee. 

Date:  October  21-22,  2002. 

Time:  8:30  a.m.  to  6  p.m. 


Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Wyndham  City  Center  Hotel, 
Dupont  Room,  1143  New  Hampshire  Avenue, 
NW.,  Washington,  DC  20037. 

Contact  Person:  Khursheed  Asghar,  PhD, 
Chief,  Basic  Sciences  Review  Branch,  Office 
of  Extramural  Affairs,  National  Institute  on 
Drug  Abuse,  National  Institutes  of  Health, 
6001  Executive  Boulevard,  Room  3158,  MSC 
9547,  Bethesda,  MD  20892-9547,  (301)  443- 
2620. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Initial  Review  Group,.  Training 
and  Career  Development  Subcommittee. 

Date:  November  12-14,  2002. 

Time:  9  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Arlington,  1325  Wilson 
Boulevard,  Arlington,  VA  22209. 

Contact  Person:  Mark  Swieter,  PhD,  Health 
Scientist  Administrator,  Office  of  Extramural 
Affairs,  National  Institute  on  Drug  Abuse, 
National  Institutes  of  Health,  DHHS,  6001 
Executive  Boulevard,  Room  3158,  MSC  9547. 
Bethesda,  MD  20892-9547,  (301)  435-1389. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel  Centers 
Review  Committee. 

Date:  November  18-19,  2002. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Ritz  Carlton— Pentagon  City,  1250 
South  Hayes  Street,  Arlington,  VA  22202. 

Contact  Person:  Rita  Liu.  PhD,  Health 
Scientist  Administrator,  Office  of  Extramural 
Affairs,  National  Institute  on  Drug  Abuse, 
National  Institutes  of  Health,  DHHS,  6001 
Executive  Boulevard,  Room  3158,  MSC  9547, 
Bethesda,  MD  20892-9547,  (301)  435-1388. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.277,  Drug  Abuse  Scientist 
Development  Award  for  Clinicians,  Scientist 
Development  Awards,  and  Research  Scientist 
Awards;  93.278,  Drug  Abuse  National 
Research  Service  Awards  for  Research 
Training;  93.279,  Drug  Abuse  Research 
Programs,  National  Institutes  of  Health,  HHS) 

Dated:  September  21,  2002. 
LaVeme  Y.  Stringfield. 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  02-24969  Filed  10-1-02;  8:45  am] 

8NJJNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Dental  & 
Craniofacial  Research;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
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provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  coidd  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel  03-04,  Review  of  ROl 
Grants. 

Date:  October  IS.  2002. 

Time:  12  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  45  Natcher  Bldg,  Rm  5As.25u. 
Bethesda,  MD  20892,  (Telephone  Conference 
Call). 

Contact  Person:  H.  George  Hausch,  PhD, 
Acting  Director,  4500  Center  Drive,  Natcher 
Building,  Rm.  4AN44F,  National  Institutes  of 
Health.  Bethesda,  MD  20892,  (301)  594-2372. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel  03-12,  Review  of  R44 
Grants. 

Date:  November  21,  2002. 

Tinje;  11  a.m.  to  1  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  45  Center  Drive,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Philip  Washko,  PhD,  DMD, 
Scientific  Review  Administrator,  45  Center 
Drive,  Natcher  Building,  Rm.  4AN44F, 
National  Institutes  of  Health,  Bethesda,  MD 
20892,  (301)  594-2372, 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.121.  Oral  Diseases  and 
Disorders  Research,  National  Institutes  of 
Health,  HHS) 

Dated:  September  24,  2002. 
LaVeme  Y.  Stringfield. 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-24971  Filed  10-1-02;  8:45  ami 
BaiMO  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institutes  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c){4)  and  552b(c)(6).  Tide  5  U.S.C. 
as  amended.  The  grant  applications  and 


discussions  could  disclose  confidential 
trade  secrete  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel,  HIV  Vaccine  Research  and 
Design  Program. 

Date:  October  21,  2002. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn — Georgetown,  2101 
Wisconsin  Avenue,  NW.,  Washington,  DC 
20007. 

Contact  Person:  Hagit  David,  PhD, 
ScientiBc  Review  Administrator,  Scientific 
Review  Program,  Division  of  Extramural 
Activities.  NIAID,  NIH.  Room  2117.  6700-B 
Rockledge  Drive,  MSC  7610,  Bethesda,  MD 
20892-7610.  301-496-2550, 
h  david@mercury.  niaid.nih  .gov. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel,  integrated  Pre-Clinical/ 
Clinical  AIDS  Vaccine  Development". 

Date:  October  22.  2002. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn — Georgetown,  2101 
Wisconsin  Avenue,  NW.,  Washington,  DC 
20007. 

Contact  Person:  Hagit  David,  PhD, 
Scientific  Review  Administrator,  Scientific 
Review  Program,  Division  of  Extramural 
Activities,  NLMD,  NiH,  Room  2117,  6700-B 
Rockledge  Drive,  MSC  7610.  Bethesda,  MD 
20892-7610,  301-496-2550, 
hdavid@mercury.niaid.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Progam  Nos.  93.855,  Allergy,  Immunology, 
and  Immunology,  and  Transplantation 
Research;  93.856.  Microbiology  and 
Infectious  Diseases  Research,  National 
Institutes  of  Health.  HHS) 

Dated:  September  25.  2002. 
LaVeme  Y.  Stringfield. 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  02-24972  Filed  10-1-02;  8:45  am) 
■UMQ  COOC  4140-01-11 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Dental  A 
Craniofacial  Research;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice' 
is  hereby  given  of  the  following 
meetings. 


The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
wotdd  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel  03-17,  Review  of  Tl4 
Grants. 

Date:  October  9.  2002. 

Time:  10  a.m.  to  11:30  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Natcher  Building,  Rm.  5AN55, 
Bethesda.  MD  20892,  (Telephone  Conference 
Call). 

Contact  Person:  H.  George  Hausch,  PhD., 
Acting  Director.  4500  Center  Drive.  Natcher 
building,  Rm.  4AN44F,  National  Institutes  of 
Health.  Bethesda,  MD  20892,  (301)  594-2372. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel  03-23.  Review  of  ROl 
Grants. 

Date:  October  28,  2002. 

Time:  11  a.m.  to  1  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Natcher  Building,  Rm.  SANSS. 
Bethesda.  MD  20892,  (Telephone  Conference 
Call). 

Contact  Person:  H.  George  Hausch,  PhD., 
Acting  Director,  4560  Center  Drive,  Natcher 
Building,  Rm.  4AN44F,  National  Institutes  of 
Health,  Bethesda,  MD  20892,  (301)  594-2372. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.121,  Oral  Diseases  and 
Disorders  Research.  National  Institutes  of 
Health,  HHS) 

Dated:  September  25.  2002. 
UVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  02-24973  Filed  10-1-02;  8:4S  am] 

HUJNQ  COOC  4140-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[DockM  No.  FR-4734-N-64] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB: 
Contractor's  Rsquisitlon— Profsct 
Mortgages 

agency:  Office  of  the  Chief  Information 
Officer.  HUD. 
ACTION:  Notice 
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summary:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  November 
1.2002.    •  I 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
approval  nimiber  (2502-0028)  and 
should  be  sent  to:  Lauren  Wittenberg, 
OMB  Desk  Officer,  Office  of 
Management  and  Budget,  Room  10235, 
New  Executive  Office  Building, 
Washington,  DC  20503;  Fax  number 
(202)  395-6974;  E-mail 
La  uren_  Wittenberg@omb.  eop  gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Eddins,  Reports  Management 
Officer,  QDAM,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  Southwest,  Washington,  DC 


20410;  e-mail  Wayne_Eddms@HUD.gov; 
telephone  (202)  70a-2374.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35).  The  Notice 
lists  the  following  information:  (1)  The 
title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approval  number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 


response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new.  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
nimiber  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department.  This  Notice 
also  lists  the  following  information: 

Title  of  Proposal:  Contractor's 
Requisition — ^Project  Mortgages. 

OMB  Approval  Number:  2502-0028. 

Form  Numbers:  92448. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 
Contractors  application  for  distribution 
of  insured  mortgage  proceeds  for 
construction  costs.  Multifemily  Hub 
Centers  ensure  that  work  is  act\ially 
completed  satisfactorily.  The  prevailing 
wages  certification  ensures  compliance 
with  prevailing  wage  rate. 

Respondents:  Business  or  other  for- 
profit.  Not-for-profit  institutions, 
Federal  Govenmient. 

Frequency  of  Submission:  On 
occasion. 


Number  of  re- 
spondents 


Annual  re- 
sponses 


Hours  per 
response 


Burden 
hours 


Reporting  Burden 


1,000 


12 


72,000 


Total  Estimated  Burden  Hours: 
72.000. 
Status:  Reinstatement,  with  change. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995. 44  U.S.C.  35.  as 
amended. 

Dated:  September  24.  2002. 

Wayne  Eddins. 

Departmental  Reports  Management  Officer, 
Office  of  the  Chief  Information  Officer. 

[FR  Doc.  02-24958  Filed  10-1-02;  8:45  am] 

MLUNGCOOE  4310-72-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FB~4734  N  55] 

Notic*  Of  Submission  of  Proposed 
Information  Collection  to  OMB: 
Procedures  for  Appealing  Section  8 
Rent  Adiustments 

AGENCY:  Office  of  the  Chief  Information 
Officer,  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 


soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  November 
1. 2002. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
approval  number  (2502-0446)  and 
should  be  sent  to:  Laiuen  Wittenberg. 
OMB  Desk  Officer.  Office  of 
Management  and  Budget.  Room  10235. 
New  Executive  Office  Building. 
Washington.  DC  20503;  Fax  number 
(202)  395-6974;  E-mail 
Lauren_Wittenberg@omb.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wajme  Eddins.  Reports  Management 
Officer,  QDAM,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  Southwest,  Washington,  DC 
20410;  e-mail  Wayne_Eddins@HUD.gov: 
telephone  (202)  708-2374.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35).  The  Notice 


lists  the  following  information:  (1)  The 
title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB  ' 
approval  nimiber.  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (ST 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Procedures  for 
Appealing  Section  8  Rent  Adjustments. 

OMB  Approval  Number:  2502-0446. 

Form  Numbers:  None. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 
Multifamily  project  owners  may  appeal 
Section  8  rent  adjustments  determined 
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by  HUD  as  required  under  Title  II  of  the         Respondents:  Business  or  other  for- 
National  Housing  Act.  profit.  Not-for  profit  institutions. 

Federal  Government. 


Frequency  of  Submission:  On 
occasion. 


Number  of    Annual  re-         Hours  per    _    Burden 
respondents    sponses  response  hours 


Reporting  burden 


1,250 


1 


2.S00 


Total  Estimated  Burden  Hours:  2.500. 
Status:  Reinstatement,  without   - 
change. 

Anthority:  Section  3507  of  the  Paperwoik 
Reduction  Act  of  1995. 44  U.S.C.  35,  as 
amended. 

Dated:  September  24,  2002. 
Wayne  Eddina, 

Departmental  Reports  Management  Officer, 
Office  of  the  Chief  Information  Officer. 
[FR  Doc.  02-24959  Filed  10-1-02;  8:45  am] 
SHJJNO  CODE  4210-72-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Doclwl  No.  Fr-473a-W-401 

Fedsral  Property  SuHabto  m  FacilitlM 
To  AmM  the  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Commtinity  Planning  and 
Development,  HUD. 
ACTION:  Notice 

SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
EFFECTIVE  DATE:  October  2.  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  Johnston,  Department  of  Housing 
and  Urban  Development,  Room  7262, 
451  Seventh  Street  SW,  Washington,  DC 
20410;  telephone  (202)  708-1234;  TTY 
number  for  the  hearing-  and  speech- 
impaired  (202)  708-2565.  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  December  12. 1988 
court  order  in  National  Coalition  for  the 
Homeless  v.  Veterans  Administration, 
No.  88-2503-OG  (D.D.C.).  HUD 
publishes  a  Notice,  on  a  weekly  basis, 
identifying  unutilized,  underutilized, 
excess  and  surplus  Federal  buildings 
and  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  Today's  Notice  is  for  the 
purpose  of  announcing  that  no 
additional  properties  have  been 
determined  suitable  or  imsuitable  this 
week. 


Dated:  September  26,  2002. 
John  D.  GuTity. 

Director,  Office  of  Special  Needs  Assistance 
Programs. 

[FR  Doc.  02-24960  Filed  10-1-02;  8:45  am] 
MUJNO  cooe  4210-a»-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureeu  of  Indlsn  Affsirs 

fmice  Of  Hnsfn  lo  preperv  ■n 
EnvlnHunental  Impaet  Slrtwwent  for 
Construction  of  tlie  Sheperd  Point  Oil 
Spill  Responss  FscHlty  end  Access 
Roed  In  Cordova,  AK 

AGENCY:  Bureau  of  Indian  Affoirs. 

Interior. 

ACTION:  Notice. 

SUMMARY:  This  notice  advises  the  public 
that  the  Bureau  of  Indian  Affairs  (BIA). 
in  cooperation  with  the  Federal 
Highway  Administration  and  the  Eyak 
Native  Corporation,  intends  to  prepare 
an  Environmental  Impact  Statement 
(EIS)  for  the  proposed  Shepard  Point  Oil 
Spill  Response  Facility  (Shepard  Point 
Project)  in  Cordova.  Alaska.  The 
purpose  of  the  project  is  to  meet  the 
need  for  a  deep-port,  emergency 
response  docking  and  staging  facility  in 
the  Prince  William  Sound  region. 
Descriptions  of  the  project  area  and  of 
the  proposed  action  are  provided  in  the 
SUPPLEMENTARY  INFORMATION  section. 
This  notice  also  announces  a  public 
scoping  meeting  for  the  content  of  the 
EIS. 

DATES:  Comments  on  the  scope  and 
content  of  the  EIS  must  arrive  by 
November  1,  2002.  The  public  scoping 
meeting  will  be  held  on  Thursday. 
October  17,  2002.  at  7  p.m. 
ADDRESSES:  If  you  wish  to  comment, 
you  may  submit  youj  comments  by  any 
one  of  several  methods.  You  may  mail 
written  comments  to  the  BIA  Branch  of 
Roads.  Alaska,  Project  Code  "SPOSRF," 
P.O.  Box  25520.  Juneau.  Alaska  99802. 
or  hand  deliver  them  to  the  BIA 
Regional  Office,  709  West  9th,  3rd 
Floor,  Federal  Building,  Juneau,  Alaska. 
You  may  also  comment  via  e-mail  to 
shepard_point@tribaInet.org.  Please 
avoid  the  use  of  special  characters  and 
any  form  of  encrjrption  in  e-mail 


comments.  If  you  do  not  receive 
confirmation  from  the  system  that  your 
e-mail  message  was  received,  contact 
Ms.  Kate  Williams  directly  at  (907)  424- 
7738.  Four  additional  means  to  submit 
comments  are  by  telefax  to  the  BIA.  at 
(907)  586-7142,  by  voice  mail  to  the 
BIA.  at  (907)  586-7301.  through  the 
public  scoping  meeting  or  through  a 
"Public  Comment"  feat\ire  on  the 
Shepard  Point  Project  Web  site  at  http-J 
/www.nativevillageofeyak.gov. 

The  public  scoping  meeting  will  be 
held  at  the  Masonic  Temple,  400  Ist 
Street,  Cordova,  Alaska. 
FOR  FURTHER  MFORMATKW  CONTACT:  Mr. 
Marie  A.  Boatwright,  (907)  586-7301,  or 
Ms.  Kate  WUliams,  (907)  424-7738. 
SUPPLEMENTARY  MF0RMAT10N:  On  behalf 
of  the  Native  Village  of  Eyak,  in 
accordance  with  the  Agreement  and 
Consent  Decree  in  the  Exxon  Valdez 
Case  (Case  No.  A89-095  d 
[consolidated]  and  Case  No.  A92-175  CI 
[Ex.  Aj)  and  as  mandated  by  the  State 
of  Alaska  in  the  1993,  Alyeska 
settlement  (HB  165),  the  BIA  proposes 
to  design  and  build  a  deep-water  port 
and  oil  spill  response  facility  at  Shepard 
Point.  The  purpose  of  the  facility  is  to 
provide,  in  the  event  of  an  emergency, 
the  capability  for  rapid  deployment  of 
oil  spill  recovery  equipment  diat  could 
be  flown  into  Cordova  and  subsequently 
transported  by  ocean-going,  deep  draft 
vessels  (defined  as  having  a  draft  of  25 
feet)  to  an  oil  spill  site  in  Prince 
William  Sound.  To  accomplish  this,  the 
proposed  construction  components 
must  address  the  following: 

1.  A  heavy-duty  freight  dock  with  the 
dock  face  having  a  bottom  elevation  of 
minus  35'  Mean  Lower  Level  Water 
(MLLW);  e.g.,  required  elevation  at 
periods  of  low  tides. 

2.  A  staging  area  sufficient  for  storage 
of  oil  spill  recovery  equipment.  This  is 
proposed  to  be  contiguous  to  the  dock. 

3.  A  clear  chaimel  to  the  Prince 
William  Sound  with  a  minimum 
elevation  of  minus  35'  MLLW. 

4.  Road  access  between  the  oil  spill 
response  dock  and  the  Cordova  Airport. 
As  mandated,  a  new  road  segment 
would  be  constructed  between  Shepard 
Point  and  the  existing  road  that  serves 
the  vicinity  of  the  Orca  Caimery. 

The  BIA  will  have  primary 
responsibility  for  the  planning,  design. 
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environmental  dociimentation  and 
permit  acquisition  for  the  project.  The 
BIA  will  also  be  responsible  for  any 
utility  relocation,  right-of-way 
acquisition,  and  construction  of  the 
deep-water  port  and  the  access  road. 

Alternatives  to  the  proposed  action 
include  variations  in  project  design  and 
the  no  action  alternative.  Topics  so  far 
identified  to  be  addressed  in  the  EIS 
include  air  quality,  geology,  alterations 
of  shoreline  and  channel  floor,  water 
resources  and  quality,  terrestrial  and 
aquatic  habitats,  flora  and  fauna 
(including  effects  on  anadromous  fish 
species),  land  use,  historic  properties, 
coastal  management,  economy, 
tr^sportation,  human  health  and  safety 
(including  spill  prevention  and 
response),  visual  environment, 
environmental  justice  and  ciunulative 
effects.  These  alternatives  and  topics 
may  be  elaborated,  and  others  may  be 
added  through  the  scoping  process. 

Public  Comment  Availability 

Comments,  including  names  and 
addresses  of  respondents,  will  be 
available  for  public  review  at  the 
mailing  address  shown  in  the 
ADDRESSES  section,  during  regular 
business  hours,  8  a.m.  to  5  p.m., 
Monday  through  Friday,  except 
holidays.  Individual  respondents  may 
request  confidentiality.  If  you  wish  us  to 
.withhold  yoiu  name  and/or  address 
from  public  review  or  from  disclosure 
under  the  Freedom  of  Information  Act, 
you  must  state  this  prominently  at  the 
beginning  of  your  written  comment. 
Such  requests  will  be  honored  to  the 
extent  allowed  by  ^aw.  We  will  not, 
however,  consider  anonymous 
comments.  All  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses  will  be 
made  available  for  public  inspection  in 
their  entirety. 

Authority 

This  notice  is  published  in 
accordance  with  Section  1503.1  of  the 
Council  on  Environmental  Quality 
Regulations  (40  CFR  Parts  1500  through 
1508)  implementing  the  procedural 
requirements  of  the  National 
Environmental  Policy  Act  of  1969,  as 
amended  (42  U.S.C.  4321  et  seq.),  the 
Transportation  Equity  Act  Department 
for  the  21st  Century  (Pub.  L.  105-178), 
and  the  Department  of  the  Interior 
Manual  (516  DM  1-6),  and  is  in  the 
exercise  of  authority  delegated  to  the 
Assistant  Secretary — Indian  Affairs  by 
209  DM  8.1. 


Dated:  September  13.  2002.      ■ 
Neal  A.  McCaleb, 

Assistant  Secretary — Indian  Affairs. 

[PR  Doc.  02-24982  Filed  10-1-02;  8:45  am]  . 

BNJJNG  CODE  431»-W7-P 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[AK-962-1410-HY-P;  AA-6652-A,  BBA-5] 

Alaska  Native  Claims  Selection 

AGENCY:  Bureau  of  Land  Management, 

DOI. 

ACTION:  Notice  of  decision  approving 

lands  for  conveyance. 

SUMMARY:  As  required  by  43  CFR 
2650.7(d).  notice  is  hereby  given  that  an 
appealable  decision  approving  lands  for 
conveyance  pursuant  to  the  Alaska 
Native  Claims  Settlement  Act  will  be 
issued  to  Far  West,  Inc.,  for  lands  in  T. 
45  S..  R.  58  W.,  Seward  Meridian, 
Alaska,  located  in  the  vicinitiy  of 
Chignik,  Alaska,  containing 
approximately  2  acres.  Notice  of  the 
decision  will  also  be  published  four 
times  in  the  Anchorage  Daily  News. 
DATES:  The  time  limits  for  filing  an 
appeal  are: 

1 .  Any  party  claiming  a  property 
interest  which  is  adversely  affected  by 
the  decision,  shall  have  until  November 
1,  2002  to  file  an  appeal. 

2.  Parties  receiving  service  by 
certified  mail  shall  have  until  30  days 
from  the  receipt  to  file  an  appeal. 

Parties  who  do  not  file  an  appeal  in 
accordance  with  the  requirements  of  43 
CFR  part  4,  Subpart  E,  shall  be  deemed 
to  have  waived  their  rights. 
ADDRESSES:  Copies  of  the  decision  may 
be  obtained  from:  Bureau  of  Land 
Management,  Alaska  State  Office,  222 
West  Seventh  Avenue,  #13,  Anchorage, 
Alaska  99513-7599. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chris  Sitbon,  (907)  271-3226. 

Chris  Sitbon, 

Land  Law  Examiner,  Branch  ofANCSA 

Adjudication. 

(PR  Doc.  02-25034  Filed  10-1-02;  8:45  am] 

nUUNO  CODE  4310-t»-9 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CA-360-1430-EU;  CACA-43966] 

Notice  Of  Realty  Action, 
Noncompetitive  Sato  of  Public  Land  in 
Shasta  County,  CA 

AGENCY:  Bureau  of  Land  Management, 
Department  of  the  Interior. 


ACTION:  Notice  of  segregation  and  sale  of 
public  land.  ~ 

SUMMARY:  The  below  described  public 
land  has  been  foimd  suitable  for  direct 
sale  imder  section  203  and  209  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976  (90  Stat.  2750,  43  U.S.C.  ^ 

1713),  at  not  less  than  the  estimated  frur 
market  value  of  $31,750.  The  land  will 
not  be  offered  for  sale  until  at  least  45 
days  after  the  date  of  this  notice. 
DATES:  Submit  comments  on  or  before 
November  18,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Truden,  Redding  Field  Office, 
355  Hemsted  Drive,  Redding,  CA, 
96002;  530-224-2100. 
SUPPLEMENTARY  INFORMATION:  The 
following  public  land  has  been  found 
suitable  for  direct  sale  under  section  203 
and  209  of  the  Federal  Land  Policy  and 
Management  Act  of  1976  (90  Stat.  2750, 
43  U.S.C.  1713),  at  not  less  than  the 
estimated  fair  market  value  of  $31,750. 
The  land  will  not  be  offered  for  sale 
imtil  at  least  45  days  after  the  date  of 
this  notice. 

Mount  Diablo  Meridian 

T.  33  N.,  R.5  W.,  Shasta  County,  California 
Section  33:  lot  18,  NV2  of  lot  19,  N'/^  of  lot 
20. 

The  land  described  contains  63.50  acres. 

The  land  described  is  hereby 
segregated  from  appropriation  imder  the 
public  land  laws,  including  the  mining 
laws,  pending  disposition  of  this  action 
or  270  days  from  the  date  of  publication 
of  this  notice,  whichever  occurs  first. 

This  land  is  being  offered  by  direct 
sale  to  the  Redding  Gun  Club,  consistent 
with  43  CFR  2711.3-3(a)(l).  It  has  been 
determined  that  the  parcel  contains  no 
mineral  values;  therefore,  mineral 
interests  may  be  conveyed 
simultaneously. 

The  lands  are  not  needed  for  Federal 
piuposes.  Conveyance  is  consistent  with 
ctirrent  BLM  land  use  planning  and 
would  be  in  the  public  interest.  The 
patent,  when  issued,  will  contain 
certain  reservations  to  the  United  States 
and  will  be  subject  to  all  existing  rights. 
Detailed  information  concerning  these 
reservations  as  well  as  specific 
conditions  of  the  sale  are  available  for 
review  at  the  Redding  Field  Office, 
Bureau  of  Land  Management,  355 
Hemsted  Drive,  Redding,  California 
96002. 

For  a  period  of  45  days  bom  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  persons 
may  submit  written  comments  regarding 
the  proposed  sale  to  Charles  M.  Schultz, 
Field  Office  Manager,  Redding  Field 
Office,  Bureau  of  Land  Management, 
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355  Hemsted  Dr.,  Redding,  CA  96002.  In 
the  absence  of  timely  objections,  this 
proposal  shall  become  the  final 
determination  of  the  Department  of  the 
Interior. 

Dated:  August  6.  2002. 
Charles  M.  Schultz, 
Field  Manager. 

[PR  Doc.  02-25035  Filed  lOr-1-02;  8:45  am] 
BILLING  CODE  4310-40-^ 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[NV-930-1430-ET;  N-75850] 

Notice  of  Proposed  Withdrawal  and 
Opportunity  for  Public  Meeting; 
Nevada 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

^_^___ ^ 

SUMMARY:  The  Bureau  of  Land 
Management  proposes  to  withdraw  15 
acres  of  public^  land  for  a  period  of  20 
years  to  protect  an  interagency  fire 
station  site.  This  notice  closes  the  land 
for  up  to  2  years  frxtm  surface  entry  and 
mining  while  various  studies  and 
analyses  are  made  to  make  a  final 
decision  on  the  withdrawal  application. 
DATES:  Comments  and  requests  for 
meeting  should  be  received  on  or  before 
December  31,  2002. 
ADDRESSES:  Comments  and  meeting 
requests  should  be  sent  to  the  Nevada 
State  Director,  BLM,  1340  Financial 
Blvd.,  P.O.  Box  12000.  Reno,  Nevada 
89520-0006. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  J.  Samuelson,  BLM  Nevada  State 
Office,  775-861-6532. 
SUPPLEMENTARY  INFORMATION:  On 
September  13,  2002,  a  petition  was 
approved  allowing  the  Bureau  of  Land 
Management  to  file  an  application  to 
withdraw  the  following  described 
public  land  frx>m  settlement,  sale, 
location,  or  entry  under  the  general  land 
laws,  including  the  mining  laws,  but  not 
the  mineral  leasing  laws,  subject  to 
valid  existing  rights: 

Mount  Diablo  Meridian 

T.  21  S.,  R.  54  E.. 

Sec.  2,  W'ASWV*  of  lot  3  and  SE'/i  of  lot 
4. 

The  area  described  contains  15  acres  in 
Clark  County. 

The  purpose  of  the  proposed 
withdrawal  is  to  protect  a  Bureau  of 
Land  Management  interagency  fire 
station  site  near  Pahrump,  Nevada. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 


who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
Nevada  State  Director  of  the  Bureau  of 
Land  Management. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  Nevada  State 
Director  within  90  days  from  the  date  of 
publication  of  this  notice.  Upon 
determination  by  the  authorized  officer 
that  a  public  meeting  will  be  held,  a 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  part  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  land  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date.  Other  uses  which  will  be 
permitted  during  this  segregative  period 
are  rights-of-way,  leases,  and  permits. 

Dated:  September  18,  2002. 
Jim  Stobaugh, 
Lands  Team  Lead. 
[PR  Doc.  02-25032  Filed  10-1-02;  8:45  am] 

BILLING  CODE  4310-HC-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NV-930-1430-ET;  14-75849] 

Notice  of  Proposed  WlttKlrawal  and 
Opportunity  for  Public  Meeting; 
Nevada 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

summary:  The  Bureau  of  Land 
Management  proposes  to  withdraw  10 
acres  of  public  land  for  a  period  of  20 
years  to  protect  an  interagency  fire 
station  site.  This  notice  closes  the  land 
for  up  to  2  years  from  sxuface  entry  and 
mining  while  various  studies  and 
analyses  are  made  to  make  a  final 
decision  on  the  withdrawal  application. 
DATES:  Comments  and  requests  for 
meeting  should  be  received  on  or  before 
December  31,  2002. 
ADDRESSES:  Comments  and  meeting 
requests  should  be  sent  to  the  Nevada 


State  Director,  BLM,  1340  Financial 
Blvd.,  PO  Box  12000,  Reno.  Nevada 
89520-0006. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  J.  Samuelson,  BLM  Nevada  State 
Office,  775-861-6532. 
SUPPLEMENTARY  INFORMATION:  On 
September  13,  2002,  a  petition  was 
approved  allowing  the  Bureau  of  Land 
Management  to  file  an  application  to 
withdraw  the  following  described 
public  land  from  settlement,  sale, 
location,  or  entry  imder  the  general  land 
laws,  including  the  mining  laws,  but  not 
the  mineral  leasing  laws,  subject  to 
valid  existing  rights: 

Mount  Diablo  Meridian 

T.  14S.,R.  67E.. 
Sec.  32.  WVzNW'aNE'aSW'A  and 
E'^NEV4NW'/4SWV4 

The  area  described  contains  10  acres  in 
Clark  County. 

The  purpose  of  the  proposed 
withdrawal  is  to  protect  a  Bureau  of 
Land  Management  interagency  fire 
station  site  near  Logandale,  Nevada. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
Nevada  State  Director  of  the  Bureau  of 
Land  Management. 

Notice  is  nereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  Nevada  State 
Director  within  90  days  &x>m  the  date  of 
publication  of  this  notice.  Upon 
determination  by  the  authorized  officer 
that  a  public  meeting  will  be  held,  a 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regidations  set 
forth  in  43  CFR  part  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  land  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date.  Other  uses  which  will  be 
permitted  during  this  segregative  period 
are  rights-of-way,  leases,  and  permits. 

Dated:  September  IB.  2002. 
Jim  Stobaugh, 
Lands  Team  Lead. 

[FR  Doc.  02-25033  Filed  10-1-02:  8:45  am] 
BILUNQ  COOe  4910-HC-P 


61920 


Federal  Register /Vol.  67,  No.  191/ Wednesday,  October  2.  2002 /Notices 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

(UT-050-1430-ET;  UTU  50514] 

Notice  of  Propoaed  Withdrawal 
Extenaion  and  Opportunity  for  Public 
Meeting;  Utati 

agency:  Biu-eau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  Bureau  of  Land 
Management,  has  filed  an  application  to 
extend  Public  Land  Order  No.  6543  for 
a  20-year  period.  This  order  withdrew 
public  land  from  settlement,  sale, 
location  or  entry  imder  the  general  land 
laws,  including  the  mining  laws,  to 
protect  the  Henry  Mountain 
Administrative  Site. 
DATES:  Comments  and  requests  for  a 
public  meeting  must  be  received  by 
December  31,  2002. 
ADDRESSES:  Comments  and  meeting 
requests  should  be  sent  to  the  Field 
Office  Manager,  Richfield  Field  Office, 
150  East  900  North,  Richfield,  Utah 
84701. 

FOR  FURTHER  MFORMATKM  CONTACT:  Kay 

Erickson,  Realty  Specialist,  Richfield 
Field  Office.  150  East  900  North, 
Richfield,  Utah  84701;  435-896-1515. 
SUPPLEMENTARY  INFORMATION:  The 
Btireau  of  Land  Management  proposes 
to  extend  Public  Land  Order  No.  6543 
for  an  additional  20-year  period.  Public 
Land  Order  No.  6543.  which  expires  on 
June  6,  2004,  withdrew  41.21  acres  from 
settlement,  sale,  location  or  entry  under 
the  general  land  laws,  including  the 
mining  laws  to  protect  the  Bureau  of 
Land  Management's  Henry  Moimtain 
Administrative  Site. 

All  persons  who  wish  to  submit 
comments,  suggestions,  or  objections  in 
connection  with  the  proposed 
withdrawal  extension  may  present  their 
views  in  writing,  by  the  date  specified 


above,  to  the  Field  Office  Manager, 
Richfield  Field  Office,  150  East  900 
North.  Richfield,  Utah  84701. 

Notice  is  hereby  given  that  an 
opportimity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal  extension.  All 
interested  persons  who  desire  a  public 
meeting  for  the  purpose  of  being  heard 
on  the4)roposed  withdrawal  extension* 
must  submit  a  written  request,  by  the 
date  specified  above,  to  the  Field  Office  ■ 
Manager,  Richfield  Field  Office.  150 
East  900  North,  Richfield,  Utah  84701. 
Upon  determination  by  the  authorized 
officer  that  a  public  meeting  will  be 
held,  a  notice  of  the  time  and  place  will 
be  published  in  the  Federal  Register 
and  a  newspaper  at  least  30  days  before 
the  scheduled  date  of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  2300. 

Dated:  September  18,  2002. 
Kent  Hoffinan, 

Deputy  State  Director,  Division  of  Lands  and 
Mineials. 
[PR  Doc.  02-25048  Filed  10-1-02;  8:45  am] 

BHJJNG  CODE  431 0-<$-H 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Environmental  Documenta  Prepared 
for  Propoaed  Oil  and  Gaa  Operations 
on  the  Gulf  of  Mexico  Outer 
Continental  Shelf  (OCS) 

agency:  Minerals  Management  Service, 

Interior. 

ACTION:  Notice  of  the  availability  of 

environmental  documents.  Prepared  for 

OCS  mineral  proposals  on  the  Gulf  of 

Mexico  OCS. 

SUMMARY:  Minerals  Management  Service 
(MMS),  in  accordance  with  Federal 
Regulations  that  implement  the  National 
Environmental  Policy  Act  (NEPA), 


announces  the  availability  of  NEPA- 
related  Site-Specific  Environmental 
Assessments  (SEA)  and  Findings  of  No 
Significant  Impact  (FONSI),  prepared  by 
MMS  for  the  following  oil  and  gas 
activities  proposed  on  the  Gulf  of 
Mexico  OCS. 

FOR  FURTHER  INFORMATION  CONTACT: 
Public  Information  Unit,  Information 
Services  Section  at  the  number  below. 
Minerals  Management  Service,  Gulf  of 
Mexico  OCS  Region,  Attention:  Public 
Information  Office  (MS  5034),  1201  < 
Ehnwood  Park  Boulevard,  Room  114, 
New  Orleans,  Louisiana  70123-2394,  or 
by  calling  1-800-200-GULF. 

SUPPLEMENTARY  INFORMATION:  MMS 

prepares  SEAs  and  FONSIs  for 
proposals  that  relate  to  exploration  for 
and  the  development/production  of  oil 
and  gas  resources  on  the  Gulf  of  Mexico 
OCS.  These  SEAs  examine  the  potential 
environmental  effects  of  activities 
described  in  the  proposals  and  present 
MMS  conclusions  regarding  the 
significance  of  those  effects. 
Environmental  Assessments  are  used  as 
a  basis  for  determining  whether  or  not 
approval  of  the  proposals  constitutes 
major  Federal  actions  that  significantly 
affect  the  quality  of  the  human 
environment  in  the  sense  of  NEPA 
Section  102(2)(C).  A  FONSI  is  prepared 
in  those  instances  where  MMS  finds 
that  approval  will  not  result  in 
significant  effects  on  th€  quality  of  the 
human  environment.  The  FONSI  briefly 
presents  the  basis  for  that  finding  and 
includes  a  summary  or  cppy  of  the  SEA. 

This  notice  constitutes  the  public 
notice  of  availability  of  environmental 
documents  required  under  the  NEPA 
Regulations. 

This  listing  includes  aU  proposals  for 
which  the  Gulf  of  Mexico  OCS  Region 
prepared  a  FONSI  in  the  period 
subsequent  to  publication  of  the 
preceding  notice  dated  August  13,  2002. 


Activity/operator 


LocatlDn 


Date 


Exxon  Mobil  Production  Company  Lease-Temi  Pipeline  Activity, 

SEA  Ho.  P-13684. 
LLCXa  Exploration  Offshore,  Inc.,  Initial  Exploration  Plan  Activity, 

SEA  No.  N-7384. 


Grand  Isle  Pipeline.  Right-of-Way  Activity,  SEA  No.  P-13518  ... 


Freeport  McMoRan  Sulfur,  LLC,  Programmatic  EA,  Inject  OCS- 
Generated  Resource  Conservation  and  Recovery  Act  Exempt 
Exploration  arxl  Production  Waste  into  Salt  Caverr^  arxl 
Cajsrock. 


Mobile  Area,  Blocks  822  and  823.  Leases  OC&-G  05056  and 
05057,  located  4  mHes  south  of  Mobile  County,  Alabama. 

High  Island  Area,  (East  Additkxi,  South  Extenskm),  A-367, 
Lease  OCS-G  23222,  located  116  mHes  from  the  nearest 
Texas  shoreline,  arxl  126  mNes  from  the  onshore  support 
t>ase  in  Cameron,  Louisiana. 

West  Delta  Area  through  Blocks  20.  21,  22,  23,  24,  27  and  28. 
Right-of  Way  Grant  No.  G  23065,  originating  from  onshore 
pump  station  Pipeline  facility  near  Venice,  Louisiana,  arxl  ter- 
minating at  ttie  southwest  end  of  Grarxi  Terre  Island,  Lou- 
isiana. 

Main  Pass  Area,  Bkx^  299,  Lease  CX;S-G  09372,  located  16 
miles  from  shore,  east  of  the  Mississippi  River  Delta  and 
Plaquemines  Parish,  Louisiana. 


07/17/02 
08/07/02 

08/09/02 
09/17/02 
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/Activity/operator 


Location 


Chevron  U.S.A.,  Inc.,  Stnjcture  Removal  Activity,  SEA  No.  ESI 
SR  02-060. 

/Amerada  Hess  Corporatton,  Structure  Removal  Activity,  SEA 
Nos.  ES/SR  02-070,  02-071,  02-072,  02-073,  02-074,  02- 
075,  02-076,  02-077,  02-078  and  02-079. 

TotalFinaElf  Exploration  and  Production  USA,  Inc.,  Structure 
Removal  /Activity,  SEA  Ho.  ES/SR  02-080. 


Walter  Oil  and  Gas  Corporation,  Stmcture  Removal  Activity, 
SEA  No.  ES/SR  02-081. 

Fainways  Specially  Sales  &  Sennce,  Inc.,  Stmcture  Removal  Ac- 
tivity, SEA  No.  ES/SR  02-082. 

Kerr-McGee  Oil  and  Gas  Corporation.  Stnjcture  Removal  Activ- 
ity, SEA  No.  ES/SR  02-083. 

Energy  Resource  Technotogy,  Inc.,  Stnjcture  Removal  Activity, 
SEA  No.  ES/SR  02-084. 

Pkjneer  Natural  Resources,  Structure  Removal  Activity,  SEA 
No.  ES/SR  02-NG2. 

Ocean  Energy,  Inc.,  Structure  Removal  Activity.  SEA  No.  ES/SR 
02-085. 

El  Paso  Production,  Structure  Removal  Activity,  SEA  No.  ES/SR 
02-P86. 

Burlington  Resources  Offshore,  Inc..  Structure  Removal  Activily, 
SEA  No.  ES/SR  02-087. 

Freeport  McMoRan  Sulphur.  LLC  Stnjcture  Removal  Activity, 
SEA  No.  ES/SR  02-088. 


Freeport-McMoRan  Sulphur,  LLC.  Structure  Removal  Activity, 
SEA  Nos.  ES/SR  02-091,  02-092,  02-093,  02-094.  02-095, 
02-096  and  02-097. 

Walter  Oil  &  Gas  Stnjcture  Removal  Activity,  SEA  No.  ES/SR 
02-098. 

Energy  Resource  Technology,  Inc..  Structure  Removal  Activity, 
SEA  No.  ES/SR  02-099. 

W  &  T  Offshore,  Inc.,  Structure  Removal  Activity,  SEA  Nos.  ES/ 
SR  02-100  and  02-101. 

Kerr-l^teGee  Oil  &  Gas  Corporation,  Stmcture  Removal  Activity, 
SEA  No.  ES/SR  02-102. 

Chevron  U.S.A.,  Inc.,  Structure  Removal  Activity,  SEA  Nos.  ES/ 
SR  02-103,  02-104  and  02-105. 


Taytor  Energy  Company,  Structure  Removal  Activity,  SEA  Has. 
ES/SR  02-106,  02-107  and  02-108. 


BP  /America,  Stmcture  Removal  Activity,  SEA  Itos.  ES/SR  02- 
109,  02-110,  91-115A  and  02-111.    ^ 


The  William  G.  Helis  Company,  LLC,  Stmcture  Removal  Activ- 
ity. SEA  No.  ES/SR  02-112. 


Date 


Vkjsca  Knoll  Area,  Btock  252,  Lease  OCS-G  13982,  kxated 
30  miles  south  of  Mobile  County,  Alabanw,  and  49  miles 
souttteast  of  Pascagoula,  Mississippi. 
Vemiilion  Area,  Bkxk  58,  Lease  OCS-G  03546,  kxated  16 
miles  south  of  Vermilkxi  Parish,  Louisiana,  and  60  miles 
east-southeast  of  Cameron,  Louisiana. 

Eugene  Island  /Area  (South  Additkxi),  Bkx*  275,  Lease  OCS- 

.  G  00968.  kx»ted  56  miles  south-southwest  of  Terrebonne 
Parish,  Louisiana,  and  90  miles  southwest  of  Fouichon,  Lou- 
isiana. 

Brazos  Area,  Bkx*  550,  Lease  OCS-G  17693  (ROW),  located 
25  miles  south-southeast  of  Matagorda  County,  Texas,  and 
55  miles  south-southwest  of  Freeport,  Texas. 

Matagorda  Island  Area,  Bkx*  682,  OCS-G  05171,  kxated  24 
miles  southeast  of  Calhoun  County,  Texas,  and  92  miles 
southwest  of  Freeport,  Texas. 

High  Island  Area  (South  Addition)  Bkx*  A576,  Lease  OCS-G 
14194,  k)cated  100  mites  south-southeast  of  Brazoria  Coun- 
ty, Texas,  and  125  miles  south  of  Sabine  Pass.  Texas. 

Eugene  Island  Area.  Btock  128A,  Lease  OCS  00442,  tocated 
28  miles  southeast  of  Terretxxme  Parish,  Louisiana,  and  58 
mites  southeast  of  Morgan  City,  Louisiana. 

West  Delta  Area,  Block  62.  Lease  OCS-G  03601,  kxated  12 
mites  northwest  of  Plaquemines  Parish,  Loutsiana,  and  163 
mites  southeast  of  Intracoastal  City,  Louisiana. 

Vermilkxi  Area,  Bkx*  71,  Lease  OCS-G  14396,  tocated  22 
mites  south  of  Vemiilton  Parish,  Louisiana,  and  33  miles 
south  of  Intracoastal  City,  Louisiana. 

South  Timbalter  Area,  Bkjck  46,  Lease  OCS-G  16415,  tocated 
11  mites  south-southeast  of  LaFourche  Parish,  Louisiana, 
and  195  miles  east-southeast  of  Cameron,  Louisiana. 

Vermilton  Area,  Btock  226,  Lease  OCS-G  05195,  tocated  60 
mites  south  of  Vemiilton  Parish,  Louisiana,  and  95  miles, 
southeast  of  Cameron,  Louisiana. 

Main  Pass  Area  (South  and  East  Additton),  Btock  299,  L«ase 
OCS-G  09372,  tocated  15  mites  east-northeast  of 
Plaquemines  Parish.  Louisiana,  and  118  mites  east  of 
Houma,  Louisiana. 

Main  Pass  Area,  Btock  299,  Lease  OCS-G  09372,  tocated  14 
mites  east-northeast  of  Plaquemines  Parish,  Louisiana,  and 
119  mites  east-southeast  of  Houma,  Louisiana. 

Galveston  Area  (South  Additton).  Btock  Corporation.  A218. 
Lease  OCS-G  14152,  tocated  78  mites  southeast  of  Brazoria 
Coutity,  Texas,  and  92  miles  south  rt  Galveston.  Texas. 

West  Cameron  Area,  Btock  204.  Lease  OCS-G  15066,  tocated 
33  miles  south-southwest  of  Cameron  Parish,  Louisiana,  and 
35  mites  south  of  Cameron,  Louisiana. 

South  Timbalter  Area,  Btock  145,  Lease  OCS-G  14528,  to- 
cated 33  mites  south-southwest  of  Terrebonne  Parish,  Lou- 
isiana, and  41  mites  southwest  of  Fourchon,  Louisiana. 

East  Cameron  Area  (South  Additton),  Btock  338.  Lease  OCS- 
G  02063,  located  103  mites  south  of  Cameron  Parish.  Lou- 
isiana, and  128  mites  southeast  of  Sabine  Pass,  Texas. 

South  Marsh  Island  Area  (North  Additton),  Btock  218.  Lease 
OCS  00310,  tocated  9  miles  southwest  of  Iberia  Parish,  Lou- 
isiana, and  24  miles  south-southeast  of  Intracoastal  City, 
Louisiana. 

Matagorda  Island  Area,  Btock  665,  Lease  OCS-G03464,  and 
South  Marsh  Island  Area.  Btock  29.  Lease  OCS-G  01189, 
tocated  13  mites  southeast  of  Calhoun  County,  Texas,  and 
32  miles  east  of  /Aransas  Pass,  Texas;  kxated  43  miles 
souttiwest  of  Iberia  Parish,  Louisiana,  and  65  mites  south  of 
Intracoastal  City,  Louisiana. 

Ship  Shoal  Area,  Btock  84,  Lease  OCS-G  03160,  Inc.,  West 
Cameron  Area,  Btock  00065,  Lease  OCS-G  02825,  tocated 
13  mites  southv/est  of  Terrebone  Parish,  Louisiana,  and  86 
mites  southeast  of  Intracoastal  City,  Louisiana;  and  9  miles 
south  of  Ciuneron  Parish,  Louisiana,  and  15  miles  soutf>east 
of  Cameron,  Louisiana  respectively. 

Galveston  Area.  Btock  394,  Lease  OCS-G  13317,  tocated  21 
mites  southeast  of  Brazoria  County,  Texas,  and  56  mHes 
southwest  of  Galveston,  Texas. 
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Activity/operator 

Location 

Date 

EkPaso  Production,  Structure  Removal  Activity,  SEA  No.  ES/SR 
02-113. 

West  Cameron  (South  Addition)  Area.  Block  498,  Lease  OCS- 
G  oaSPO,  located  90  miles  southwest  of  Cameron  Parish, 
Louisiana,  and  92  miles  south  of  Cameron,  Louisiana. 

09/06/02 

Persons  interested  in  reviewing 
environmental  documents  for  the 
proposals  listed  above  or  obtaining 
information  about  SEAs  and  FONSIs 
prepared  for  activities  on  the  Gulf  of 
Mexico  OCS  are  encouraged  to  contact 
MMS  at  the  address  or  telephone  listed 
in  the  FOR  FURTHER  INFORMATION  section. 

Dated:  September  19,  2002. 
Chris  C.  Oynes, 

Regional  Director,  Gulf  of  Mexico  OCS  Region. 
(FR  Doc.  02-24981  Filed  10-1-02;  8:45  am) 
BHJJNG  CODE  431 0-MR-P 


1l 

INTERNATIONAL  THADE 
COMMISSION 

1l 

Information  Quality  Guidelines 

AGENCY:  International  Trade 
Commission.           i 
action:  Notice.       ' 

summary:  The  United  States 
International  Trade  Commission 
(Commission)  annoimces  the  posting  of 
its  final  Information  Quality  Guidelines 
(Guidelines]  on  the  Commission's 
website. 

EFFECTIVE  DATE:  As  indicated  in  more 
detail  in  the  Guidelines,  the  Guidelines 
are  effective  as  of  October  1,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  A.  McLaughlin,  Acting  Chief 
Information  Officer,  telephone  202- 
205-3131.  Hearing-impaired  individuals 
are  advised  that  information  on  this 
matter  may  be  obtained  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-3105.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
SUPPLEMENTARY  INFORMATION:  Section 
515  of  the  Treasury  and  General 
Government  Appropriations  Act  for  FY 
2001  (Pub.  L.  106-554)  directed  the 
Office  of  Management  and  Budget 
(OMB)  to  issue  government-wide 
guidelines  providing  guidance  to 
Federal  agencies  for  ensuring  and 
maximizing  the  quality,  objectivity, 
utility,  and  integrity  of  information, 
including  statistical  information, 
disseminated  by  Federal  agencies.  OMB 
then  published  "Guidelines  for 
Ensuring  and  Maximizing  the  Quality, 
Objectivity,  UtUity,  and  Integrity  of 
Information  Disseminated  by  Federal 


Agencies"  on  September  28,  2001  (66 
FR  49718),  as  updated  on  January  3, 
2002  (67  FR  369),  and  corrected  on 
February  22,  2002  (67  FR  8452)  (OMB's 
Govermnent-Wide  Guidelines).  In 
compliance  with  section  515  and  OMB's 
Government- Wide  Guidelines,  each 
Federal  agency  is  required  to  publish 
guidelines  for  ensuring  and  maximizing 
the  quality,  objectivity,  utility,  and 
integrity  of  the  information  it 
disseminates.  The  Commission  posted 
draft  Guidelines  on  the  Commission's 
Web  site  (www.usitc.gov),  published 
draft  Guidelines  on  Jime  3,  2002  (67  FR 
38293),  and  sought  public  comments. 
Taking  into  consideration  these 
comments,  as  well  as  guidance  from 
OMB,  the  Commission  revised  its  , 
Guidelines.  The  Commission  now 
announces  the  publication  of  its  final 
Guidelines  on  its  Web  site.  The     - 
Commission's  Guidelines  describe  the 
agency's  procedures  for  ensuring  the 
quality  (including  objectivity,  utility, 
and  integrity)  of  information  that  it 
disseminates,  the  procedures  by  which 
an  affected  person  may  obtain 
correction  of  information  disseminated 
by  the  Commission  that  does  not 
comply  with  OMB's  Government-Wide 
Guidelines  and  the  Commission's 
Guidelines,  and  the  procedures  for 
periodic  reporting  to  OMB. 

Issued:  September  27,  2002. 

By  order  of  the  Commission. 
Marilyn  R.  Abbott, 
Secretary  to  the  Commission. 
[FR  Doc.  02-25114  Filed  10-1-02:  8:45  am] 

BILUNG  COOE  7020-02-P 


DEPARTMENT  OF  JUSTICE 

Office  of  Community  Oriented  Policing 
Sarvicas  (COPS);  Agency  Infonnation 
Collection  Acth^itiea:  Propoaad 
Coilaction;  Comments  Requested 

ACTION:  60-Day  Notice  of  Infonnation 
Collection  Under  Review:  New 
Collection:  Methamphetamine  Project, 
Final  Update  Report  (FUR). 

The  Department  of  Justice  (DOJ), 
Office  of  Community  Oriented  Policing 
Services  (COPS)  has  submitted  the 
following  information  collection  request 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 


Reduction  Act  of  1995.  The  proposed 
information  collection  is  published  to 
obtain  comments  from  the  public  and 
affected  agencies. 

Comments  are  encouraged  and  will  be 
accepted  for  sixty  days  until  December 
2,  2002.  This  process  is  conducted  in 
accordance  with  5  CFR  1320.10. 

If  you  have  comments  especially  on 
the  estimated  public  burden  or 
associated  response  time,  suggestions, 
or  need  a  copy  of  the  proposed 
information  collection  instrument  with 
instructions  or  additional  information, 
please  contact  Gretchen  DePasquale, 
Office  of  Community  Oriented  Policing 
Services,  1100  Vermont  Avenue,  NW., 
Washington,  DC  20530. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  are  encouraged.  Yoin 
comments  should  address  one  or  more 
of  the  following  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  acciu-acy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assiunptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
New  Collection. 

(2)  Titie  of  the  Form/Collection: 
Methamphetamine  Project,  Final  Update 
Report  (FUR). 

(3)  Agency  form  number, if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  Number  None.  U.S. 
Department  of  Justice,  Office  of 
Community  Oriented  Policing  Services 
(COPS). 


(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Law  Enforcement 
Agency.  Other:  Universities  and  Private 
Non-Profit  Agencies.  Abstr&ct:  The 
information  collection  will  be  used  by 
the  COPS  Office  to  determine  grantee's 
progress  toward  grant  implementation 
and  for  compliance  monitoring  efforts. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  "There  will  be  an  estimated  100 
responses  from  grantees.  The  estimated 
amoimt  of  time  required  for  the  average 
respondent  to  respond  is  3.0  hours. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  325  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brenda  Dyer,  Deputy  Clearance  Officer, 
Information  Management  and  Security 
Staff,  Justice  Management  Division, 
United  States  Department  of  Justice,  601 
D  Street  NW.,  Patrick  Henry  Building, 
Suite  1600,  NW.,  Washington,  DC 
20530. 

Dated:  September  26,  2002. 
Brenda  Djrer, 

Deputy  Clearance  Officer,  United  States 
Department  of  Justice. 
[FR  Doc.  02-25000  Filed  10-1-02;  8:45  am) 

BUJNG  CODE  441».AT-H 


DEPARTMENT  OF  JUSTICE 

Offica  of  Community  Oriented  Policing 
Sarvicas  (COPS);  Agency  Information 
Coilaction  Aclivitiaa:  Propoaad 
collaction;  Comments  Raquaatad 

ACTION:  60-Day  Notice  of  Infonnation 
Collection  Under  Review:  New 
Collection:  Universal  Hiring  Program 
Extension  Request  Worksheet. 


The  Department  of  Justice  (DOJ) 
Office  of  Conununity  Oriented  Policing 
Service  (COPS)  has  submitted  the 
following  information  collection  request 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  proposed 
information  collection  is  published  to 
obtain  comments  from  the  public  and 
affected  agencies. 

Comments  are  encoinaged  and  will  be 
accepted  for  sixty  days  until  December 
2,  2002.  This  process  is  conducted  in 
accordance  with  5  CFR  1320.10. 

If  you  have  comments  especially  on 
the  estimated  public  burden  or 
associated  response  time,  suggestions, 
or  need  a  copy  of  the  proposed 
information  collection  instrument  with 
instructions  or  additional  information, 
please  contact  Gretchen  DePasquale, 


Office  of  Commimity  Oriented  Policing 
Services,  1100  Vermont  Avenue,  NW., 
Washington,  DC  20530. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
infonnation  are  encouraged.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  information  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  bwden  of  the 
proposed  collection  of  infonnation, 
including  the  validity  of  the 
methodology  and  assimiptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  collection 
of  information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriated  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
New  Collection. 

(2)  Titie  of  the  Form/Collection: 
Universal  Hiring  Program  Extension 
Request  Worksheet. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  Number:  None.  U.S. 
Department  of  Justice  Office  of 
Community  Oriented  Policing  Services 
(COPS). 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Law  Enforcement 
Agencies.  Other:  none.  Abstract:  The 
information  collected  will  be  used  by 
the  COPS  Office  to  assess  grantees' 
requests  for  no-cost  extensions  to  their 
Universal  Hiring  Program  grants. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  "rhere  will  be  an  estimated 
4,000  responses  aimually  from  grantees. 
The  estimated  amoimt  of  time  required 
for  the  average  respondent  to  respond  is 
30  minutes. 

(6)  An  estimate  of  the  total  burden  (in 
hours)  associated  with  the  collection: 
2,000  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brenda  Dyer,  Deputy  Clearance  Officer, 
Information  Management  and  Seciuity 
Staff,  Justice  Management  Division, 


United  States  Department  of  Justice,  601 
D  Street  NW.,  Patrick  Henry  Building, 
Suite  1600,  NW.,  Washington,  DC 
20530. 

Dated:  September  26,  2002. 
Brenda  Dyer, 

Deputy  Clearance  Officer,  United  States 
Department  of  Justice. 
[FR  Doc.  02-25001  Filed  10-1-02;  8:45  am) 

HUMQ  COOC  4410-AT-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Sarvica 

Agency  Information  Coilaction 
Activttias:  Comment  Raquaat 

ACTION:  60-day  notice  of  information 
collection  imder  review;  H-lB  Data 
Collection  and  Filing  Fee  Exemption;  I- 
129W. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
has  submitted  the  following  information 
collection  request  for  review  and 
clearance  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  The 
proposed  information  collection  is 
published  to  obtain  comments  &t)m  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted  for 
sixty  days  until  Decembw  2,  2002. 

Written  comments  and  suggestions 
bom  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the    , 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses.         .. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  currentiy  approved 
collection. 
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(2)  Title  of  the  Form/Collection:  H-lB 
Data  Collection  and  Filing  Fee 
Exemption. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  I-129W.  Adjudications 
Division,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Business  or  other  for- 
profit.  This  addendum  to  Form  1-129 
will  be  used  by  the  INS  to  determine  if 
an  H-lB  petitioner  is  exempt  from  the 
additional  filing  fee  of  $500,  as  provided 
by  the  American  Competitiveness  and 
Workforce  Improvement  Act  of  1998. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  128,092  responses  at  30 
minutes  (.50)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  64,046  annual  biu-den  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
iSistrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director,  Regulations  and  Forms 
Services  Division,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  4034, 425 1  Street,  NW., 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff.  Justice  Management 
Division.  601  D  Street.  NW.,  Suite  1600, 
Patrick  Henry  Building,  Washington,  DC 
20004. 

Dated:  September  27,  2002. 
Richard  A.  Sloui, 

Department  Clearance  Officer,  Department  of 

Justice,  Immigration  and  Naturalization 

Senrice. 

(PR  Doc.  02-25029  Piled  10-1-02;  8:45  am] 

MJJNQ  CODE  MIO-KMH 


DEPARTMENT  OF  JUSTICE 

Immlgratkin  and  Naturalization  Servica 

Agency  Information  Collaction 
Activttiaa:  Propoaad  Coliection; 
Comment  Raquast 

ACTION:  30-day  notice  of  information 
collection  under  review:  Employment 
Eligibility  Verification;  Form  1-9. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
(INS)  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  A  notice 
containing  this  information  collection 
was  previously  published  in  the  Federal 
Register  on  July  23,  2002,  at  67  FR 
48210.  The  notice  allowed  for  a  60-day 
public  review  and  comment  period.  No 
comments  were  received  by  die  INS  on 
this  proposed  information  collection. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments.  Comments  are  encouraged 
and  will  be  accepted  imtil  November  1, 
2002.  This  process  is  conducted  in 
accordance  with  5  CFR  1320.10. 

Written  conunents  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  shoidd  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,.  Attention:  Department  of  Justice 
Desk  Officer,  725-17th  Street,  NW., 
Room  10235,  Washington,  DC  20530. 

Written  comments  and  suggestions 
bom  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have  . 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assiunptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  informadon  on  those-who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technol(^cal  collection  techniques  or 
other  forms  of  information  technology. 


e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  information  Collection: 
Extension  of  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Employment  Eligibility  Verification. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-9.  Program  Division, 
Imnugration  and  Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Priihary:  Individuals  or 
Households.  This  form  was  developed 
to  facilitate  compliance  with  Section 
274A  of  the  Immigration  and 
Nationality  Act  (the  Act),  as  amended 
by  the  Immigration  Reform  and  Control 
Act  of  1986  (IRCA),  which  prohibits  the 

.  knowing  employment  of  unauthorized 
aliens.  The  information  collected  is 
used  by  employers  or  by  recruiters  for 
enforcement  of  provisions  of 
immigration  laws  that  are  designed  to 
control  the  employment  of  unauthorized 
aliens. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  78,000,000  respondents  at  9 
minutes  or  (.15)  hours  per  response  and 
20,000,000  record  keepers  at  4  minutes 
or  (.066)  hours  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  13.020,000  annual  burden 
houis. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  coUection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director,  Regulations  and  Forms 
Services  Division,  Inmiigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice.  Room  4034, 425  I  Street.  NW.. 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  etssociated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

ff  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division.  Patrick  Henry  Building.  601 D 
Street.  NW.,  Suite  1600,  Washii^on. 
DC  20530. 
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Dated:  September  27,  2002. 
Richard  A.  Sloan. 

Department  Clearance  Officer.  Department  of 
Justice,  Immigration  and  Naturalization 
Service. 

(FR  Doc.  02-25030  Filed  10-1-02;  8:45  am] 
BHJJNO  CODE  4410-10-M  ^ 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

Teiaconferences;  Worfdng  Groups  on 
Fiduciary  Education  and  Training, 
Orphan  Plans,  and  Electronic 
Reporting  Advisory  Council  on 
Employee  Welfare  and  Pension 
BenefHs  Plans:  Notice  of  Meeting 

Pursuant  to  the  authoHty  contained  in 
Section  512  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA).  29 
U.S.C.  1142,  the  Working  Groups 
assigned  by  the  Advisory  Council  on 
Employee  Welfare  and  Pension  Benefit 
Plans  to  study  fiduciary  education  and 
training,  orphan  plans,  and  electronic 
reporting  will  hold  open  public 
meetings  consecutively,  via 
teleconference,  on  Thursday,  October 
17,  2002,  in  the  conference  room  in 
Siute  N-5677,  U.S.  Department  of  Labor 
Building,  Second  and  Constitution 
Avenue  NW.,  Washington,  DC  20210. 

The  purpose  of  the  open  meetings  is 
for  Working  Group  members  to  discuss 
their  initial  findings  concerning  the 
issues  studied  in  preparation  for 
drafting  recommendations  for  the 
Secretary  of  Labor. 

The  teleconference  meetings  will 
begin  with  the  Working  Group  on 
Fiduciary  Education  and  Training  at  10 
a.m.,  followed  by  the  Working  Group  on 
Orphan  Plans  at  1:30  p.m..  and  will 
conclude  with  the  Working  Group  on 
Electronic  Reporting  at  3:30  p.m. 

Members  of  the  public  are  encouraged 
to  file  a  written  statement  pertaining  to 
the  topics  by  sending  20  copies  on  or 
before  October  10,  2002,  to  Sharon 
Morrissey,  Executive  Secretary,  ERISA 
Advisory  Council,  U.S.  Department  of 
Labor,  Room  N-5677,  200  Constitution 
Avenue,  NW..  Washington.  DC  20210. 
Individuals  or  representatives  of 
organizations  wishing  to  address  the 
Working  Group  should  forward  requests 
to  the  Executive  Secretary  or  telephone 
(202)  693-8668.  Oral  presentations  will 
be  limited  to  20  minutes,  but  an    , 
extended  statement  may  be  submitted 
for  the  record.  Individiuls  with 
disabilities  who  need  special 
accommodations  should  contact  Sharon 
Morrissey  by  October  10.  2002,  at  the 
address  indicated  in  this  notice. 


Organizations  or  individuals  may  also 
submit  statements  for  the  record 
without  testifying.  Twenty  (20)  copies  of 
such  statements  should  be  sent  to  the 
Executive  Secretary  of  the  Advisory 
Council  at  the  above  address.  Papers 
vdll  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  on  or 
before  October  10,  2002. 

Signed  at  Washington,  DC,  this  26th  day  of 
■September  2002. 
Ann  L.  Combs. 

Assistant  Secretary,  Pension  and  Welfare 
Benefits  Administration. 
[FR  Doc.  02-24996  Filed  10-1-02;  8:45  am) 
BMXINO  CODE  4S10-2»4I 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedules;  Availability  and 
Request  for  Comments 

AGENCY:  National  Archives  and  Records 
Administration  (NARA). 

ACTION:  Notice  of  availability  of 
proposed  records  schedules;  request  for 
comments. 


SUMMARY:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Once  approved  by  NARA, 
records  schedules  provide  mandatory 
instructions  on  what  happens  to  records 
when  no  longer  needed  for  current 
Government  business.  They  authorize 
the  preservation  of  records  of 
continuing  value  in  the  National 
Archives  of  the  United  States  and  the 
destruction,  after  a  specified  period,  of 
records  lacking  administrative,  legal, 
research,  or  other  value.  Notice  is 
published  for  records  schedules  in 
which  agencies  propose  to  destroy 
records  not  previously  authorized  for 
disposal  or  reduce  the  retention  period 
of  records  already  authorized  for 
disposal.  NARA  invites  public 
comments  on  such  records  schedides.  as 
required  by  44  U.S.C.  3303a(a). 
DATES:  Requests  for  copies  must  be 
received  in  writing  on  or  before 
November  18.  2002.  Once  the  appraisal 
of  the  records  is  completed,  NARA  will 
send  a  copy  of  the  schedule.  NARA  staff 
usually  prepare  appraisal 
memorandums  that  contain  additional 
information  concerning  the  records 
covered  by  a  proposed  schedule.  These, 
too,  may  be  requested  and  will  be 
provided  once  the  appraisal  is 
completed.  Requesters  will  be  given  30 
days  to  submit  comments. 


ADDRESSES:  To  request  a  copy  of  any 
records  schedule  identified  in  this 
notice,  write  to  the  Life  Cycle 
Management  Division  (NWML). 
National  Archives  and  Records 
Administration  (NARA),  8601  Adelphi 
Road,  College  Park,  MD  20740-6001. 
Requests  also  may  be  transmitted  by 
FAX  to  301-837-3698  or  by  e-mail  to 
records.mgtdnara.gov.  Requesters  must 
cite  the  control  number,  which  appears 
in  parentheses  after  the  name  of  the 
agency  which  submitted  the  schedule, 
and  must  provide  a  mailing  address. 
Those  who  desire  appraisal  reports 
should  so  indicate  in  their  request. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Baume,  Acting  Director,  Life  Cycle 
Management  Division  (NWML), 
National  Archives  and  Records 
Administration,  8601  Adelphi  Road, 
College  Park,  MD  20740-6001. 
Telephone:  301-837-1505.  E-mail: 
record s.mgt® nam  .gov. 

SUPPLEMENTARY  INFORMATION:  Each  year 
Federal  agencies  create  billions  of 
records  on  paper,  film,  magnetic  tape, 
and  other  media.  To  control  this 
accumulation,  agency  records  managers 
prepare  schedules  proposing  retention 
periods  for  records  and  submit  these 
schedules  for  NARA's  approval,  using 
the  Standard  Form  (SF)  115,  Request  for 
Records  Disposition  Authority.  These 
schedules  provide  for  the  timely  transfer 
into  the  National  Archives  of 
historically  valuable  records  and 
authorize  the  disposal  of  all  other 
records  after  the  agency  no  longer  needs 
them  to  conduct  its  business.  Some 
schedules  are  comprehensive  and  cover 
all  the  records  of  an  agency  or  one  of  its 
major  subdivisions.  Most  schedules, 
however,  cover  records  of  only  one 
office  or  program  or  a  few  series  of 
records.  Many  of  these  update 
previously  approved  schedides,  and 
some  include  records  proposed  as 
permanent. 

No  Federal  records  are  authorized  for 
destruction  without  the  approval  of  the 
Archivist  of  the  United  States.  This 
approval  is  granted  only  aftet;  a 
thorough  consideration  of  their 
administrative  use  by  the  agency  of 
origin,  the  rights  of  the  Government  and 
of  private  persons  directiy  affected  by 
the  Government's  activities,  and 
whether  or  not  they  have  historical  or 
other  value. 

Besides  identifying  the  Federal 
agencies  and  any  subdivisions 
requesting  disposition  authority,  this 
public  notice  lists  the  organizational 
unit(s)  accumulating  the  records  or 
indicates  agency-wide  applicability  in 
the  case  of  schedules  that  cover  records 
that  may  be  acciunulated  throughout  an 
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agency.  This  notice  provides  the  control 
number  assigned  to  each  schedule,  the 
total  number  of  schedule  items,  and  the 
number  of  temporary  items  (the  records 
proposed  for  destruction).  It  also 
includes  a  brief  description  of  the 
temporary  records.  The  records 
schedule  itself  contains  a  full 
description  of  the  records  at  the  file  unit 
level  as  well  as  their  disposition.  If 
NARA  staff  has  prepared  an  appraisal 
memorandum  for  the  schedule,  it  too 
includes  information  about  the  records. 
Further  information  about  the 
disposition  process  is  available  on 
request. 

Schedules  Pending 

1.  Department  of  Agriculture,  Foreign 
Agricultural  Service  (N 1-1 66-02-2,  4 
items,  4  temporary  items).  Federal 
Register  Docket  hies.  Included  are 
copies  of  documents  submitted  for 
publication,  background  materials, 
public  correspondence,  and  electronic 
copies  of  records  created  using 
electronic  mail  and  word  processing. 

2.  Department  of  Justice,  Drug 
Enforcement  Administration  (Nl-170- 
02-4,  4  items,  2  temporary  items). 
Inputs  and  outputs  for  an  electronic 
system  relating  to  clandestine  laboratory 
seizures.  The  electronic  data  is 
proposed  for  permanent  retention  along 
with  the  system  documentation. 

3.  Department  of  Labor.  Bureau  of 
Labor  Statistics  (Nl-257-01-1,  8  items, 
5  temporary  items).  Inputs,  extra  copies 
of  system  outputs,  and  extra  copies  of 
documentation  for  the  Occupational 
Outlook  Technical  Memoranda  Record 
Files  electronic  system.  Also  included 
are  electronic  records  created  using 
electronic  mail  and  word  processing. 
Proposed  for  permanent  retention  are 
paper  records  that  pre-date  the 
automated  system,  electronic  data,  and 
system  documentation. 

4.  Department  of  the  Treasury,  Bureau 
of  Public  Debt  (Nl-33-02-12,  3  items,  3 
temporary  items).  Records  pertaining  to 
such  matters  as  interest  payments  on 
savings  bonds,  bank  error  adjustments, 
and  miscellaneous  accounting  work. 

5.  Department  of  the  Treasury,  Bureau 
of  the  Public  Debt  (m-53-02-7),  10 
items,  10  temporary  items).  Records  of 
the  Division  of  Accounting  Services 
relating  to  financial  and  securities 
accounting,  including  transaction 
reconciliation. 

6.  Department  of  the  Treasury,  Bureau 
of  Public  Debt  (Nl-53-02-11,  2  items,  2 
temporary  items).  Records  transferred 
from  the  Federal  Reserve  Bank  of 
Philadelphia  relating  to  the  Federal 
Housing  Administration  Debenture 
Program.  Included  are  such  records  as 
system  conversion  reports,  daily  work 


envelopes,  paid  checks,  daily  summary 
reports,  and  address  list  updates. 

7.  Department  of  the  Treasury,  Bureau 
of  the  Public  Debt  (Nl-53-02-15,  5 
items,  5  temporary  items).  Office  of 
Chief  Counsel  litigation  case  files, 
weekly  reports  concerning  legal 
activities,  and  reports  to  Congress  and 
GAO  concerning  regulations  to  be 
published  in  the  Federal  Register.  Also 
included  are  electronic  copies  of 
documents  created  using  electronic  mail 
and  word  processing. 

8.  Department  of  the  Treasury,  Bureau 
of  the  Public  Debt  (Nl-53-02-16.  6 
items,  6  temporary  items).  Reports  used 
by  the  Treasury  Securities  Accounting 
Branch  to  identify  errors  and  ensure 
accurate  reporting  of  the  public  debt. 
Also  included  are  electronic  copies  of 
documents  created  using  electronic  mail 
and  word  processing. 

9.  Department  of  the  Treasury,  Office 
of  Foreign  Assets  Control  (Nl-56-02-4, 
64  items,  55  temporary  items). 

Records  relating  to  foreign  assets 
control,  including  such  records  as  an 
electronic  tracking  system  for 
correspondence,  working  files,  briefing 
papers,  guidelines,  case  files  on  civil 
penalties,  financial  management  files, 
enforcement  case  files,  legislative 
materials,  and  licensing  applications. 
Also  included  are  electronic  copies  of 
records  created  using  electronic  mail 
and  word  processing.  Proposed  for 
permanent  retention  are  such  files  as 
recordkeeping  copies  of  blocked  assets 
reports  and  the  blocked  assets  master 
data  file  along  with  the  related  system 
documentation,  case  files  relating  to 
blocked  persons  and  specially 
designated  nationals,  and  significant 
subject  files. 

10.  Department  of  the  Treasury, 
United  States  Mint  (Nl-104-00-1 ,  27 
items,  21  temporary  items).  Facilitative 
records  relating  to  the  design, 
production,  marketing,  and  sales  of 
coins,  medals,  and  other  Mint  products, 
including  electronic  copies  of  records 
created  using  electronic  mail  and  word 
processing.  Proposed  for  permanent 
retention  are  recordkeeping  copies  of 
mint  product  case  files,  numismatic 
advertising  and  promotional  materials, 
coin  and  medal  designs  selected  for 
final  review,  product  summary  reports, 
and  Congressional  inquiries. 

1 1 .  Department  of  Veterans  Affairs, 
Veterans  Health  Administration  (Nl- 
15-02-4,  12  items,  12  temporary  items). 
Records  of  the  Pathology  and  Laboratoiy 
Medicine  Service  relating  to  such 
matters  as  general  laboratory  quality 
control,  proficiency  test  surveys, 
instrument  maintenance,  test 
procedures,  blood  bank  operations,  and 
the  donation  and  receipt  of  organs  for 


transplantation.  Also  included  are 
electronic  copies  of  records  created 
using  electronic  mail  and  word 
processing  systems.  Reports  that  relate 
to  individual  patient  care  are  filed  in  the 
patient's  medical  folder,  which  was 
previously  approved  for  disposal  75 
years  after  last  episode  of  care. 

12.  Administrative  Office  of  the  U.S. 
Courts.  Office  of  Legislative  Affairs  (Nl- 
116-02-4,  7  items,  5  temporary  items). 
Inputs  to  and  outputs  of  the.  Judicial 
Vacancies  Listings  Database  and  reports 
summarizing  items  in  the  Congressional 
Record  that  are  relevant  to  the  judiciary. 
Also  included  are  electronic  copies  of 
documents  created  using  electronic  mail 
and  word  processing.  The  master  file  of 
the  Judicial  Vacancies  Listings  Database 
is  proposed  for  permanent  retention 
along  with  the  related  system 
documentation. 

13.  Environmental  Protection  Agency, 
Agency-wide  (Nl-412-99-1 7,  3  items,  2 
temporary  items).  Records  relating  to 
international  activities  and  agreements, 
including  bilateral  and  cooperative 
research  agreements,  correspondence, 
and  related  documentation.  Also 
included  are  electronic  copies  of 
documents  created  using  electronic  mail 
and  word  processing.  Proposed  for 
permanent  retention  are  recordkeeping 
copies  of  files  relating  to  those 
international  activities  and  agreements 
that  result  in  significant  changes  in 
agency  policies  and  practices  or 
generate  great  media  attention 

14.  Federal  Retirement  Thrift 
Investment  Board,  Office  of  Benefits  and 
Investments  (Nl-474-02-1,  3  items,  3 
temporary  items).  Paper  and  electronic 
copies  of  records  relating  to  loan  and 
withdrawal  policies  and  procedures  for 
Federal  employees  covered  under  the 
Thrift  Savings  Plan.  Also  included  are 
electronic  copies  of  records  created 
using  electronic  mail  and  word 
processing. 

15.  National  Archives  and  Records 
Administration,  Office  of  Records 
Services  "  Washington,  DC  (Nl-64-02- 
11,6  items,  5  temporary  items).  Records 
relating  to  the  Modem  Archives 
Institute.  Included  are  such  files  as 
course  evaluation  forms  completed  by 
participants,  records  relating  to 
administrative  and  logistics  matters, 
background  papers  accumulated  by 
instructors,  and  electronic  copies  of 
records  created  using  electronic  mail 
and  word  processing.  Proposed  for 
permanent  retention  are  recordkeeping 
copies  of  files  accumulated  by  the 
Institute  Director,  which  include  such 
records  as  curriculum  plans,  lists  of 
class  participants,  class  profiles, 
aggregated  evaluation  data,  and  other 
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records  which  document  major  changes 
in  course  content  and  structure. 

Dated:  September  24. 2002. 
Michael  J.  Kurtz, 

Assistant  Archivist  for  Record  Services. 
Washington,  DC. 

[PR  Doc.  02-24955  Filed  10-1-02;  8:45  ami 
BILLING  CODE  7S1S-01-P 


contacting  the  Office  of  the  General 
Counsel. 

Dated:  September  26,  2002. 

For  the  National  Endowment  for  the  Arts. 
Hope  O'Keefle, 
Acting  General  Counsel. 
[FR  Doc.  02-24980  Filed  10-1-02;  8:45  am] 

BILLING  COOe  7837-01-P 


Dated:  September  26.  2002. 

For  the  National  Endowment  for  the 
Humanities. 
Daniel  C  Schneider, 
General  Counsel. 
[FR  Doc.  02-25068  Filed  10-1-02;  8:45  am] 

BILLMO  COOe  7S36-01-P 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  HUMANITIES 

Notice  of  GuicMlnM  for  Ensuing  and 
Maximizing  tha  Quality,  Objectivity, 
Utility,  and  Integrity  of  information 
Disseminated  l>y  ttw  National 
Endowment  for  the  Arts 

September  26,  2002. 

agency:  National  Endowment  for  the 

Arts,  National  Foundation  on  the  Arts 

and  Humanities. 

ACTION:  Notice. 


summary:  The  National  Endowment  for 
the  Arts  (Endowment)  aimounces  that 
its  Guidelines  for  Ensuring  and 
Maximizing  the  Quality,  Objectivity. 
Utility,  and  Integrity  of  Information 
Disseminated  by  the  National 
Endowment  for  the  Arts  have  been 
posted  on  the  Endowment  Web  site, 
www.arts.gov.  . 

FOR  FURTHER  INFORMATION  CONTACT: 

Hope  O'Keeffe,  Acting  General  Counsel, 
telephone  202-682-5418, 
ogc®aits.endow.gov.  Hearing-impaired 
individuals  may  contact  the  Endowment 
by  TDD/TTY  at  202-682-5496. 
SUPPLEMENTARY  INFORMATION:  Section 
515  of  the  Treasxuy  and  General 
Government  Appropriations  Act  for  FY 
2001  (Pub.  L.  106-554)  requires  each 
Federal  agency  to  publish  guidelines  for 
ensuring  and  maximizing  the  quality, 
objectivity,  utility,  and  integrity  of  the 
information  it  disseminates.  Agency 
guidelines  must  be  based  on 
government- wide  guidelines  issued  by 
the  Office  of  Management  and  Budget 
(OMB).  In  compliance  with  this 
statutory  requirement  and  OMB 
instructions,  the  Endowment  has  posted 
its  Information  Quality  Guidelines  on 
the  EndoMonent's  Web  site 
(www.arts.gov). 

The  Guidelines  describe  the  agency's 
procedures  for  ensuring  the  quality  of 
information  that  it  disseminates  and  the 
procedm-es  by  which  an  affected  person 
may  obtain  correction  of  information 
disseminated  by  the  Endowment  that 
does  not  comply  with  the  Guidelines. 
Persons  who  cannot  access  the 
Guidelines  through  the  Internet  may 
request  a  paper  or  electronic  copy  by 


NATIONAL  ENDOWMENT  FOR  THE 
HUMANITIES 

Notice  of  Guidelines  for  Ensuring  and 
Maximizing  ttie  Quality,  Objectivity, 
Utility,  and  Integrity  of  information 
Disseminated  t»y  ttie  National 
Endovvment  for  the  Humanities 

September  26,  2002. 

AGENCY:  National  Endowment  for  the 

Himianities. 

action:  Notice  of  availability  of  final 

gmdelines.  

SUMMARY:  The  National  Endowment  for 
the  Himianities  (NEH)  announces  that 
its  Guidelines  for  Ensuring  and 
Maximizing  the  Quality,  Objectivity, 
Utility,  and  Integrity  of  Information 
Disseminated  by  the  National 
Endowment  for  the  Himianities  have 
been  posted  on  the  NEH  Web  site. 
http://www.neh.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  C.  Schneider,  General  Counsel, 
telephone  202-606-8322, 
gencounsel@neh.gov.  Hearing-impaired 
individuals  may  contact  the  NEH  by 
TDD/TTY  at  202-606-8338. 
SUPPLEMENTARY  INFORMATION:  Section 
515  of  the  Treasury  and  General 
Government  Appropriations  Act  for  FY 
2001  (Pub.  L.  106-554)  requires  each 
Federal  agency  to  publish  guidelines  for 
ensuring  and  maximizing  the  quality, 
objectivity,  utility,  and  integrity  of  the 
information  it  disseminates.  Agency 
guidelines  must  be  based  on 
government-wide  guidelines  issued  by 
the  Office  of  Management  and  Budget 
(OMB).  In  compliance  with  this 
statutory  requirement  and  OMB 
instructions,  the  NEH  has  posted  its 
Information  Quality  Guidelines  on  the 
NEH's  Web  site  (http://www.neh.gov]. 

The  Guidelines  describe  the  agency's 
procedures  for  ensuring  the  quality  of  * 
information  that  it  disseminates  and  the 
procedures  by  which  an  affected  person 
may  obtain  correction  of  information 
disseminated  by  the  NEH  that  does  not 
comply  with  the  Guidelines.  Persons 
who  cannot  access  the  Guidelines 
through  the  Internet  may  request  a 
paper  or  electronic  copy  by  contacting 
the  Office  of  the  General  Coimsel. 
Effective  Date:  October  1. 200?. 


NATIONAL  UkBOR  REUITIONS 
BOARD 

information  Quality  Guidelines 

AGENCY:  National  Labor  Relations 

Board. 

ACTION:  Final  Guidelines. 

SUMMARY:  The  National  Labor  Relations 
Board  (NLRB  or  the  Board)  aimounces 
that  its  final  Information  Quality 
Guidelines  have  been  posted  on  the 
NLRB  Web  site.  Information  Quality 
Guidelines  for  the  Agency's  Office  of 
Inspector  General  are  included  as 
Appendix  A  to  those  Guidelines. 
DATES:  These  Guidelines  are  effective 
October  1,  2002. 

ADDRESSES:  Submit  any  comments 
related  to  the  NLRB's  Information 
Quality  Guidelines  to  the  Executive 
Secretary,  National  Labor  Relations 
Board,  1099  14th  Street,  NW., 
Washington,  DC  20570.  Comments  may 
be  submitted  by  e-mail  to: 
Dataquality@NLRB.gov  or  by  facsimile 
to  (202) 273-4270. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lester  A.  Heltzer,  Acting  Executive 
Secretary,  National  Labor  Relations 
Board,  1099  14th  Street,  NW., 
Washington.  DC  20570;  telephone  (202) 
273-1936;  facsimile  (202)  273-4270;  e- 
mail  to  Lester.Heltzei@NLRB.gov. 
SUPPLEMENTARY  INFORMATION:  Section 
515  of  the  Treasury  and  General 
Government  Appropriations  Act  for  FY 
2001  (Public  Law  No.  106-554)  requires 
each  Federal  agency  to  publish 
Guidelines  for  ensuring  and  maximizing 
the  quality,  objectivity,  utility,  and 
integrity  of  the  information  it 
disseminates  to  the  pubhc.  Agency 
Guidelines  must  conform  to 
government-wide  guidelines  issued  by 
the  Office  of  Management  and  Budget 
(OMB).  In  compliance  with  this 
statutory  requirement  and  OMB 
instructions,  the  NLRB  has  posted  its 
Information  Quality  Guidelines  on  the 
NLRB  Web  site  (www.NLRB.gov)  in  the 
"Public  Notices"  area.  The  Guidelines 
describe  the  Agency's  procedures  for 
ensuring  the  quality  of  information  that 
it  disseminates  to  the  public  and  the 
procedures  by  which  an  affected  person 
may  obtain  correction  of  information 
disseminated  by  the  NLRB  that  does  not 


61928 


Federal  Register / Vol.  67,  No.  191  / Wednesday,  October  2,  2002 /Notices 


comply  with  the  Guidelines.  Persons 
who  cannot  access  the  Guidelines 
through  the  Internet  may  request  a 
paper  or  electronic  copy  by  contacting 
the  Division  of  Information  at  (202) 
273-1991. 

Dated:  September  27.  2002. 
Lester  A.  Heltzer, 

Acting  Executive  Secretary. 

[FR  Doc.  02-25050  Filed  10-1-O2:  8:45  am) 

BILUNC  CODE  7S45-01-W 


NUCLEAR  REGULATORY 
COMMISSION 

Agency  Infonnatlon  Collection 
Activities:  Submission  for  the  Office  of 
Management  and  Budget  (0MB) 
Review;  Comment  Request 

AGEt4CY:  Nuclear  Regulatory 
Commission  (NRG). 
action:  Notice  of  the  OMB  review  of 
information  collection  and  solicitation 
of  public  comment. 

summary:  The  NRG  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Ghapter  35).  The  NRG  hereby 
informs  potential  respondents  that  an 
agency  may  not  conduct  or  sponsor,  and 
that  a  person  is  not  required  to  respond 
•  to,  a  collection  of  information  unless  it 
displays  a  current  valid  OMB  control 
number. 

1.  Type  of  submission,  new,  revision, 
or  extension:  Revision. 

2.  The  title  of  the  information 
collection:  10  GFR  part  30— Rules  of 
General  Applicability  to  Domestic 
Licensing  of  Byproduct  Material. 

3.  The  fonn  number  if  applicable:  Not 
applicable. 

4.  How  often  the  collection  is 
required:  Required  reports  are  collected 
and  evaluated  on  a  continuing  basis  as 
events  occur.  There  is  a  one-time 
submittal  of  information  to  receive  a 
license.  Renewal  applications  are 
submitted  every  10  years.  Information 
submitted  in  previous  applications  may 
be  referenced  without  being 
resubmitted.  In-addition,  recordkeeping 
must  be  performed  on  an  on-going  basis. 

5.  Who  will  be  required  or  asked  to 
report:  All  persons  applying  for  or 
holding  a  license  to  manufactiue, 
produce,  transfer,  receive,  acquire,  own. 
possess,  or  use  radioactive  byproduct 
material. 

6.  An  estimate  of  the  number  of 
responses:  35,709  (7,965  NRG  licensees 
(3.287  Reporting  +  4,678  Recordkeepers) 
and  27,744  Agreement  State  licensees 


(10,839  Reporting  +  16,905 
recordkeepers)). 

7.  The  estimated  number  of  annual 
respondents:  21.583  (4,678  NRG 
licensees  and  16,905  Agreement  State 
licensees). 

8.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement  or  request:  247,239  (NRG 
licensees  55,488  hours  (26,875  reporting 
+  28.613  recordkeeping)  and  Agreement 
State  licensees  191,751  hours  (90,967 
reporting  +  100,784  recordkeeping). 

9.  An  indication  of  whether  Section 
3507(d).  Pub.  L.  104-13  applies:  Not 
applicable. 

10.  Abstract:  10  GFR  part  30 
establishes  requirements  that  are 
applicable  to  all  persons  in  the  United 
States  governing  domestic  licensing  of 
radioactive  byproduct  material.  The 
application,  reporting  and 
recordkeeping  requirements  are 
necessary  to  permit  the  NRG  to  make  a 
determination  whether  the  possession, 
use.  and  transfer  of  byproduct  material 
is  in  conformance  with  the 
Commission's  regulations  for  protection 
of  the  public  health  and  safety. 

A  copy  of  the  final  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRG  Public  Document  Room,  One 
White  Flint  North,  11555  Rockville 
Pike.  Room  O-l  F21.  Rockville.  MD 
20852.  OMB  clearance  requests  are 
available  at  the  NRG  worldwide  Web 
site:  http://www.nrc.gov/public-involve/ 
doc-comment/omb/index.htm].  The 
document  will  be  available  on  the  NRG 
home  page  site  for  60  days  after  the 
signature  date  of  this  notice. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  listed 
below  by  November  1,  2002.  Comments 
received  after  this  date  will  be 
considered  if  it  is  practical  to  do  so,  but 
assurance  of  consideration  cannot  be 
given  to  comments  received  after  this 
date. 

Bryon  Allen.  Office  of  Information  and 
Regulatory  Affairs  (3150-0017), 
NEOB-ld202,  Office  of  Management 
and  Budget,  Washington,  DC  20503. 

Conunents  can  also  be  submitted  by 
telephone  at  (202)  395-3087. 

The  NRG  Clearance  Officer  is  Brenda 
Jo.  Shelton,  301-415-7233. 

Dated  at  Rockville.  Maryland,  this  26th  day 
of  September.  2002. 

For  the  Nuclear  Regulatory  Commission. 
Brenda  |o.  Shelton. 

NHC  Clearance  Officer.  Office  of  the  Chief 
Information  Officer. 

[FR  Doc.  02-25080  Filed  10-1-02;  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  SIN  50-528,  529,  530  and  72- 
44] 

Arizona  Public  Service  Company,  Palo 
Verde  Nuclear  Generating  Station, 
Units  1, 2  and  3;  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  RegiUatory 
Commission  (NRG  or  Qpmmission)  is 
considering  issuance  of  an  exemption 
fi^m  Title  10  of  the  Code  of  Federal 
Regulations  (10  GFR)  Part  72  for  the 
general  license  utilized  by  the  Arizona 
Public  Service  Company  (APS  or 
licensee).  The  exemption  is  pursuant  to 
10  GFR  72.7  for  the  storage  of  spent  fuel 
in  an  independent  spent  fuel  storage 
installation  (ISFSI)  associated  with  the 
operation  of  the  Palo  Verde  Nuclear 
Generating  Station,  Units  1,  2,  and  3 
(PVNGS),  located  in  Maricopa  County, 
Arizona.  Therefore,  as  required  by  10 
GFR  51.21,  the  NRG  is  issuing  this 
environmental  assessment  and  finding 
of  no  significant  impact. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  exempt 
Arizona  Public  Service  Company  from 
the  requirements  of  10  GFR  72.212(a)(2), 
72.212(b)(2)(i)(A),  72.212(b)(7),  and  10 
GFR  72.214  for  PVNGS  Units  1,  2,  and 
3.  These  regulations  specifically  require 
compliance  with  the  conditions  set  forth 
in  the  Certificate  of  Compliance  (CoC) 
for  each  dry  spent  fuel  storage  cask  used 
by  an  ISFSI  general  licensee.  The  dry 
cask  storage  system  used  by  APS  is  the 
NAG-UMS  Universal  Storage  System, 
Certificate  of  Compliance  Number  1015. 
The  NAG-UMS  CoG  provides 
conditions  for  requirements  of 
Appendix  A,  Technical  Specifications, 
and  Appendix  B,  Approved  Content  and 
Design  Featiues.  The  proposed  action 
would  allow  APS  to  deviate  bom  (1)  the 
removable  surface  contamination  limits 
in  LCO  3.2.1  of  Appendix  A,  and  (2)  the 
vertical  seismic  limits  in  paragraph  B    * 
3.4.1.3  of  Appendix  B.  The  proposed 
action  would  implement  the  limits 
requested  by  NAG  International  in  the 
NAG-UMS  CoC  amendment  request 
currently  under  staff  review. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  dated 
May  1,  2002,  as  supplemented  by  letter 
dated  June  19,  2002. 

The  Need  for  the  Proposed  Action 

The  proposed  action  is  needed 
because  APS  plans  to  begin  its  initial 
dry  cask  spent  fuel  loading  campaign 
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with  PVNGS  Unit  2  in  November  2002. 
APS  plans  to  continue  loading  spent 
fuel  in  dry  cask  storage  with  PVNGS 
"Unit  1  in  May  2003  and  PVNGS  Unit  3 
in  January  2004.  The  licensee  has  stated 
that  Unit  2  will  lose  its  full-core  offload 
capability  following  the  fall  2003 
refueling  outage.  Units  1  and  3  will  lose 
their  full-core  offload  capability  upon 
startup  from  the  following  outages, 
consecutively.  The  initial  loading  of 
spent  fuel  into  dry  casks  needs  to  be 
accomplished  during  winter  2002  to 
support  subsequent  refueling  outage 
schedules  and  dry  cask  load  schedules 
for  all  the  units.  Deferral  of  the  cask 
loading  campaign  is  not  desired  because 
the  preparation,  time  and  resources 
required  are  extensive  and  would 
significantly  impact  the  associated  unit 
refueling  outage.  Additionally,  dry  cask 
loading  operations  cannot  be  conducted 
for  a  unit  during  the  same  time  as 
refueling  activities  because  of  new  fuel 
receipt  and  use  of  the  same  APS  staff. 
If  the  first  cask  loading  campaign  is 
deferred  the  delay  would  cascade  to 
subsequent  units,  remove  any  margin 
from  subsequent  cask  load  schedules, 
increase  scheduling  pressures,  and 
potentially  impact  plant  safety.  The 
proposed  action  is  necessary  because 
the  10  GFR  72.214  rulemaking  to 
implement  the  NAG-UMS  CoC 
amendment  is  not  projected  for 
completion  until  December  2002,  which 
will  not  support  the  APS  dry  cask 
storage  loading  schedule. 

Environmental  Impacts  of  the  Proposed 
Action 

The  NRG  has  completed  its  evaluation 
of  the  proposed  action  and  concludes 
that  there  is  no  significant 
environmental  impact  if  the  exemption 
is  granted.  The  potential  environmental 
impact  of  using  the  NAG-UMS 
Universal  Storage  System  was  initially    > 
presented  in  the  Environmental 
Assessment  (EA)  for  the  Final  Rule  to 
add  the  NAG-UMS  Universal  Storage 
System  to  the  list  of  approved  spent  fuel 
storage  casks  in  10  GFR  72.214  (65  FR 
62581,  dated  November  20,  2000).  as 
revised  in  Amendment  No.  1  (65  FR 
76896,  dated  February  20.  2001)  and  in 
Amendment  No.  2  (66  FR  52486,  dated 
October  16,  2001).  The  revised  surface 
contamination  and  vertical  seismic 
limits  do  not  increase  the  probability  or 
consequences  of  accidents,  no  changes 
are  being  made  in  the  types  of  any 
effluents  that  may  be  released  offsite, 
and  there  is  no  significant  increase  in 
occupational  or  public  radiation 
exposure.  Therefore,  there  are  no 
significant  radiological  environmiental 
impacts  associated  with  the  proposed 
action. 


With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  not  have  a  potential  to  affect 
any  historic  sites.  It  does  not  affect 
nonradiological  plant  effluents  and  has 
no  other  environmental  impact. 
Therefore,  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  action. 

Accordingly,  the  NRG  concludes  that 
there  are  no  significant  environmental 
impacts  associated  with  the  proposed 
action. 

Alternatives  to  the  Proposed  Action 

Since  there  is  no  significant 
environmental  impact  associated  with 
the  proposed  action,  alternatives  with 
equal  or  greater  enviroimiental  impact 
were  not  evaluated.  As  an  alternative  to 
the  proposed  action,  the  staff  considered 
denial  of  the  proposed  action.  Denial  of 
the  exemption  would  result  in  no 
change  in  current  environmental 
impact,  but  would  result  in  a  potential 
dose  int^ease  to  workers  involved  in 
cask  decontamination  activities. 

Agencies  and  Persons  Consulted 

On  September  3.  2002,  the  staff 
consulted  with  Mr.  William  Wright  of 
the  Arizona  Radiation  Regulatory 
Agency,  regarding  the  environmental 
impact  of  the  proposed  action.  He  had 
no  comments. 

Finding  of  No  Significant  Impact 

The  enviromnental  impacts  of  the 
proposed  action  have  been  reviewed  in 
accordance  with  the  requirements  set 
forth  in  10  GFR  part  51.  Based  on  the 
foregoing  Enviroiunental  Assessment, 
the  Commission  finds  that  the  proposed 
action  of  granting  an  exemption  from  10 
CFR  72.212(a)(2),  72.212(b)(2)(i)(A). 
72.212(b)(7),  and  72.214  allowing 
Arizona  Public  Service  Company  to 
deviate  from  the  removable  siuface 
contamination  limits  and  the  vertical 
seismic  limits,  will  not  significanUy 
impact  the  quality  of  the  human 
environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  this 
exemption  request,  see  the  APS  letter 
dated  May  1,  2002,  as  supplemented  by 
letter  dated  June  19,  2002.  The  request 
for  exemption  was  docketed  under  10 
GFR  part  72.  Docket  72-44.  The  NRG 
maintain.*;  an  Agencywide  Documents 
Access  and  Management  System 
(ADAMS),  which  provides  text  and 
image  files  of  NRG's  public  dociunents. 
These  documents  may  be  accessed 
through  the  NRG's  Public  Electronic 
Reading  Room  on  the  Internet  at 
http://www.rux:.gov/reading-nn/ 


adams.html.  If  you  do  not  have  access 
to  ADAMS  or  if  there  are  problems  in 
accessing  the  documents  located  in 
ADAMS,  contact  the  NRG  Public 
Document  Room  (PDR)  Reference  staff 
at  1-800-397-4209.  or  301-415-4737, 
or  by  e-mail  at  pdr@nrc.gov. 

Dated  at  Rockville.  Maryland,  this  24th  day 
of  September.  2002. 

For  the  Nuclear  Regulatory  Commission. 
E.  Wiliiam  Brach. 

Director.  Spent  Fuel  Project  Office,  Office  of 
Nuclear  Material  Safety  and  Safeguards. 
IFR  Doc.  02-25082  Filed  10-1-02;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

(Doclwt  No.  70-27] 

Envlronmsntal  Assassment  and 
Rnding  of  No  Significant  impact  of 
Ucanaa  Amandmant  for  BVIOC 
Tedmologias,  inc. 

agency:  Nuclear  Regulatory 

Commission. 

action:  Amendment  of  BWX 

Technologies,  Inc.,  Materials  License 

SNM-42  To  authorize  elimination  of 

LTG  stack  continuous  monitoring. 

The  U.S.  Nuclear  Regulatory 
Conunission  is  considering  the 
amendment  of  Special  Nuclear  Material 
License  SNM-42  to  authorize 
elimination  of  Lynchburg  Technology 
Center  (LTG)  stack  continuous 
monitoring  and  revise  other  air 
monitoring  stack  action  levels  at  the 
BWX  Teclmologies.  Inc.,  facility  located 
in  Lynchburg,  VA,  and  has  prepared  an 
Environmental  Assessment  in  support 
of  this  action. 

Environmental  Assessment 

Docket:  70-27. 

Ucensee:  BWX  Technologies  (BWXT), 
Inc.,  Navy  Nuclear  Fuel  Division. 
Lynchburg,  Virginia. 

Subject:  Enviroiunental  Assessment 
for  license  amendment  request  dated 
July  16.  2002. 

1.0  Introduction 

1.1  Background 

The  Nuclear  Regulatory  Commission 
(NRG)  staff  has  received  a  license 
request,  dated  July  16,  2002,  to  amend 
Special  Nuclear  Material  License  SNM- 
42  to  eliminate  the  need  for  continuous 
air  monitoring  at  the  LTG  on  the  BWX 
Technologies,  Inc.  (BWXT)  site  in 
Lynchburg,  Virginia.  The  purpose  of 
this  document  is  to  assess  the 
environmental  consequences  of  the 
proposed  license  amendment. 
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The  BWXT  facility  in  Lynchburg,  VA 
is  authorized  under  SNM-42  to  possess 
nuclear  materials  for  the  fabrication  and 
assembly  of  nuclear  fuel  components. 
The  facility  supports  the  U.S.  naval 
reactor  program,  fabricates  research  and 
imiversity  reactor  components,  and 
manufactiues  compact  reactor  fuel 
elements.  The  facility  also  performs 
recovery  of  scrap  uranium.  The  LTC 
specifically  conducts  research  and 
development  activities  related  to  the 
fabrication  of  nuclear  fuel  components. 

1.2  Review  Scope 

This  environmental  assessment  (EA) 
serves  to  present  information  and 
analysis  for  determining  whether  to 
issue  a  Finding  of  No  Significant  Impact 
(FONSI)  or  to  prepare  an  Environmental 
Impact  Statement  (EIS).  Should  the  NRC 
issue  a  FONSI,  no  EIS  would  be 
prepared  and  the  license  amendment 
would  be  granted. 

This  document  serves  to  evaluate  and 
doaunent  the  impacts  of  the  proposed 
action.  Other  activities  on  the  site  have 
previously  been  evaluated  and 
documented  in  the  1991  Environmental 
Assessment  (EA)  for  the  renewal  of  the 
NRC  license  for  BWXT.  The  1991 
docxmient  is  referenced  when  no 
significant  changes  have  occiured. 
Besides  the  proposed  licensing  action, 
operations  will  continue  to  remain 
limited  to  those  authorized  by  the 
license. 

1 .3  Proposed  Action 

The  proposed  action  is  to  amend  NRC 
Materials  License  SNM— 42  to  eliminate 
the  need  for  continuous  air  monitoring 
at  the  LTC.  The  duration  of  the 
proposed  activity  is  for  as  long  as  the 
facility  holds  a  license  with  the  NRC,  or 
until  BWXT  requests  and  the  NRC 
approves  a  license  amendment. 

Activities,  utilizing  licensed  material, 
are  conducted  at  the  LTC  in  support  of 
operating  divisions  of  Babcock  and 
Wilcox  and  for  other  companies  and 
government  organizations.  Some  of 
these  activities  include:  failure  analysis, 
fatigue  and  fracture  analysis,  hot  cell 
work,  hot  machine  shop  work, 
enviroimiental  chemistiy  analysis,  and 
radiochemistry  analysis.  The  hot  cell  is 
vented  through  the  50-meter  stack, 
located  on  the  roof  of  the  facility.  The 
hot  cell  facility  consists  of  four 
independent  beta-gamma  type  hot  cells. 
Work  in  the  hot  cells  consists  of 
examinations  to  investigate  extended 
bum-up  commercial  light  water  reactor 
fuel  rods,  examination  of  advanced 
spacer  grid  designs,  failed  in-core 
instrument  detectors,  and  failed  fuel 
rods.  Because  cutting  and  puncturing  of 
irradiated  fuel  releases  noble  gases  and 


other  radioactive  gases  and  particulates, 
the  stack  monitoring  system  for  the  hot 
cells  needs  to  be  capable  of  detecting 
noble  gases  and  alpha  and  beta 
radiation.  The  hot  cells  are  the  only 
areas  vented  through  the  50  meter  stack 
which  can  release  noble  gases  and  other 
radioactive  gases  and  particulates. 

The  current  license  requires  BWXT  to 
continuously  monitor  the  50-meter  stack 
by  a  system  capable  of  measiiring  alpha 
and  beta  particulates  and  noble  gases. 
The  licensee  is  proposing  to  perform 
continuous  monitoring  only  when 
working  with  Post  Accident  Samples 
(PAS)  or  uncut  or  unpunctured 
irradiated  fuel  with  significant  volatile 
radioisotope  inventories.  During  periods 
when  this  type  of  work  is  not  being 
performed,  and  significant  volatile 
radioisotope  sources  are  absent,  the 
licensee  will  monitor  the  stack  daily  for 
alpha  and  beta  particulates.  Daily 
monitoring  of  the  LTC  stack  will  not 
include  any  change  in  the  type  or  form 
of  special  nuclear  material  (SNM)  or  any 
new  or  different  operations  from  those 
currently  authorized  under  BWXT's 
license. 

This  daily  sampling  of  the  50-meter 
stack  will  be  similar  to  the  sampling 
protocol  for  other  existing  stacks  at  the 
site.  The  sampler  will  include  a 
calibrated  flow  meter  and  a  collection 
filter.  The  filter  will  be  collected  and 
analyzed  on  a  daily  basis  for  alpha  and 
beta  particulates. 

1 . 4  Purpose  and  Need  for  Pmposed 
Action 

BWXT  indicates  that  maintaining  the 
continuous  alpha  and  beta  particulate 
and  noble  gas  monitoring  is  costly  and 
not  justified  when  work  with  PAS  or 
impunctured  irradiated  fuel  is 
performed  only  sporadically.  BWXT 
stated  that  the  current  inventory  of 
irradiated  fuel  at  the  LTC  has  been  cut 
and  placed  in  storage  and  that  limited 
future  work  with  unpunctiired 
irradiated  fuel  is  anticipated. 

1.5  Alternatives 

The  alternatives  available  to  the  NRC 
are: 

1.  Approve  the  license  amendment 
request  as  submitted; 

2.  Approve  the  license  amendment 
with  restrictions;  or 

3.  Deny  the  amendment  request. 

2.0    Affected  Environment 

The  affected  environment  for 
Alternatives  1  and  2  is  the  BWXT  site. 
A  full  description  of  the  site  and  its 
characteristics  is  given  in  the  1991 
Environmental  Assessment  (EA)  for  the 
Renewal  of  the  NRC  hcense  for  BWXT. 
The  BWXT  facility  is  located  on  a  525 


acre  (2  km^)  site  in  the  northeastern 
comer  of  Campbell  County, 
approximately  5  miles  (Slon)  east  of 
Lynchburg,  Virginia.  This  site  is  located 
in  a  generally  rural  area,  consisting 
primarily  of  rolling  hills  with  gentle 
slopes,  farm  land,  and  woodlands. 

3.0    Effluent  Releases  and  Monitoring 

A  full  description  of  the  efDuent 
monitoring  program  at  the  site  is 
provided  in  the  1991  Environmental 
Assessment  for  the  Renewal  of  the  NRC 
license  for  BWXT.  Monitoring  programs 
at  the  BWXT  facility  comprise  effluent 
monitoring  of  airland  water  and 
environmental  monitoring  of  various 
media  (air,  soil,  vegetation,  and 
groundwater).  This  program  provides  a 
basis  for  evaluation  of  public  health  and 
safety  impacts,  for  establishing 
compliance  with  enviroimiental 
regulations,  and  for  development  of 
mitigation  measures  if  necessary.  The 
monitoring  program  is  not  expected  to 
change  as  a  result  of  the  proposed 
action.  The  NRC  has  reviewed  the 
location  of  the  enviroiunental 
monitoring  program  sampling  points, 
the  frequency  of  sample  collection,  and 
the  trends  of  the  sampling  program 
results  in  conjunction  with  the 
environmental  pathway  and  exposure 
analysis  and  concluded  that  the 
monitoring  program  provides  adequate 
protection  of  public  health  and  safety. 

The  proposed  activity  will  change  the 
sampling  of  the  50-meter  stack,  which 
exhausts  effluents  firom  the  hot  cells, 
from  continuous  to  daily,  except  when 
work  with  PAS  or  uncut  or  impunctured 
irradiated  fuel  is  being  performed. 
During  those  times,  the  licensee  will 
monitor  the  stack  continuously.  The  hot 
cells  are  provided  with  two  stages  of 
HEPA  filtration,  before  the  effluents  are 
released  through  the  stack. 

Continuous  air  samples  are  collected 
at  the  site  boundaries  by  samplers 
which  are  nominally  located  at  the  four 
compass  points.  Other  samples  may  be 
collected  to  ensure  the  plant  operations 
are  not  adversely  affecting  the 
environment.  The  boimdary  air  samples 
are  compared  to  actions  levels  and  if 
exceeded,  appropriate  investigative  and 
corrective  actions  are  taken. 

4.0  Environmental  Impacts  of 
Proposed  Action  and  Ahematives 

4.1  Radiological  Health  Impacts 

Daily  monitoring  of  the  LTC  stack  will 
not  include  any  change  in  the  type  or 
form  of  special  nuclear  material  (SNM) 
or  any  new  or  different  operations  from 
those  currently  authorized  under 
BWXT's  license.  The  impacts  of  normal 
operation  of  the  site  were  evaluated  in 
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the  1991  Environmental  Assessment 
(EA)  for  the  Renewal  of  the  NRC  license 
for  BWXT,  and  accident  scenarios  were 
evaliiated  in  the  BWXT  Emergency  Plan. 
The  total  effective  dose  equivalent 
(TEDE)  for  members  of  the  public  from 
the  normal  operations  at  the  BWXT  site 
was  calculated  to  be  0.024  mrem  per 
year. 

Since  the  proposed  amendment  will 
not  result  in  changes  in  the  types  or 
increases  in  the  amounts  of  any 
effluents  released,  the  dose  to  the 
worker  and  the  public  will  remain  the 
same  if  the  amendment  is  approved. 

4.2  Water  Resources  and  Biota 

Monitoring  the  LTC  air  effluents 
daily,  as  opposed  to  continuously,  vdll 
have  no  impact  on  water  resources  or 
biota.  Effluent  amounts  will  not  be 
increased  and  there  will  be  no  change 
in  the  composition  of  material  released. 

4.3  Geology  and  Seismology 
Monitoring  the  LTC  air  effluents  daily 

wUl  have  no  impact  on  geology  or 
seismology. 

4.4  Soils 
Soils  will  not  be  impacted  as  a  result 

of  monitoring  the  LTC  air  effluents 
daily.  There  will  be  no  new 
construction,  no  physical  disturbance  of 
soils,  and  there  will  not  be  any  releases 
of  process  materials  to  soils  as  a  resiUt 
of  this  amendment  application. 

4.5  Air  Quality 
The  NRC  staff  has  determined  that  the 

proposed  amendment  will  have 
minimal  impact  on  air  quality.  As 
discussed  above,  daily  monitoring  will 
be  used  to  niaip»«»'"  radiological 
airborne  releases  within  NRC  limits. 

4.6  Demography,  Cultural  and  Historic 
Resources 

The  NRC  staff  has  determined  that  the 
proposed  amendment  will  not  impact 
demography,  or  cultural  or  histcvic 
resources.  A  full  description  of  these 
parameters  is  given  in  the  1991 
Environmental  Assessment  for  Renewal. 

4.7  Impacts  Due  to  Accident 
Conditions 

In  accordance  with  10  CFR  70.61, 
BWXT  is  required  to  limit  the  risk  of 
each  credible  high  or  intermediate 
consequence  event  through  the 
application  of  engineered  and/or 
administrative  controls.  Also  nuclear 
criticality  events  must  be  limited 
through  assurance  that  all  processes  are 
maintained  at  subcritical  levels. 

The  impacts  due  to  the  worst-case 
accident  conditions  were  evaluated  for 
the  hot  cells.  The  worst-case  scenario  is 


described  in  Chapter  5  of  the  BWXT 
Emergency  Plan.  The  scenario  involves 
the  ignition  of  zircaloy  grindings, 
resulting  in  a  release  of  plutoniiun 
through  the  stack.  This  accident  would 
result  in  a  possible  exposiue  to  the 
public  of  less  than  one  millionth  of  a 
maximimi  allowable  lung  burden  for 
plutoniiun.  Thus,  off-site  exposure  due 
to  the  worst-case  accident  in  the  hot 
cells  is  negligible. 

4.8  Cumulative  Impacts 
The  NRC  has  found  no  other  activities 

in  the  areas  that  could  result  in 
cumulative  impacts. 

4.9  Alternatives 

The  action  that  the  NRC  is 
considering  is  approval  of  an 
amendment  request  to  Materials  License 
SNM-42  issued  pursuant  to  10  CFR  Part 
70.  The  altonatives  available  to  the 
NRC  are: 

1.  Approve  the  license  amendment 
request  as  submitted; 

2.  Approve  the  license  amendment 
request  with  restrictions:  or 

3.  Deny  the  amendment  request. 
Based  on  its  review,  the  NRC  staff  has 

concluded  that  the  environmental 
impacts  associated  with  the  proposed 
action  are  insignificant  Thus,  the  staff 
considers  that  Alternative  1  is  the 
appropriate  alternative  for  selection. 

5.0    Agencies  and  Persons  Contacted 

The  NRC  contacted  the  Director  of 
Radiological  Health  at  the  Virginia 
Department  of  Health  (VDH)  August, 
2002  concerning  this  request.  There 
were  no  comments,  concerns  or 
objections  from  the  state. 

Because  the  proposed  action  is 
entirely  within  existing  facilities,  and 
does  not  involve  new  or  increased 
effluents  or  accident  scenarios,  the  NRC 
has  concluded  that  there  is  no  potential 
to  affect  endangered  species  or  historic 
resotuces,  and  therefore  consultation 
with  the  Stote  Historic  Preservation 
Society  and  the  U.S.  Fish  and  Wildlife 
Service  was  not  performed. 

6.0    Rrferences 

U.S.  Nuclear  Regulatory  Commission  (NRC). 
August  1991,  "Environmental  Assessment 
for  Renewal  of  Special  Nuclear  Material 
License  SNM-42." 

BWX  Technologies.  July  16.  2002,  Letter  firom 
Carl  Yates  to  Director  of  Office  of  Nuclear 
Materials  Safety  and  Safeguards, 
Amendment  of  License  SNM-42. 

BWX  Technologies,  November  28,  2001,  "Mt. 
Athos  Site  Emergency  Plan'. 

7.0    Conclusions 

Based  on  an  evaluation  of  the 
environmental  impacts  of  the         ^ 


amendment  request,  the  NRC  has 
determined  that  the  projwr  action  is  to 
issue  a  FONSI  in  the  Federal  Register. 
The  NRC  staff  considered  the 
environmental  consequences  of 
amending  NRC  Special  Nuclear 
Materials  License  SNM-42  to  change 
the  frequency  of  monitoring  the  stack 
frtim  continuously  to  daily  and  have 
determined  that  the  approval  of  the 
request  will  have  no  significant  effect  on 
public  health  and  safety  or  the 
environment. 

8.0    Finding  of  No  Significant  Impact 

On  the  basis  of  this  EA,  the  NRC  has 
concluded  that  the  environmental 
impacts  associated  with  the  proposed 
action  would  not  be  significant  and  do 
not  warrant  the  preparation  of  an 
Environmental  hnpact  Statement. 
Accordingly,  the  NRC  is  making  a 
Finding  of  No  Significant  Impact. 

In  accordance  with  10  CFR  2.790  of 
the  NRC's  "Rules  of  Practice."  the 
Enviroimiental  Assessment  and  the 
dociunents  related  to  this  proposed 
action  will  be  available  electronically 
for  public  inspection  from  the  Publicly 
Available  Records  (PARS)  component  of 
NRC's  docimient  system  (ADAMS). 
ADAMS  is  accessible  from  the  NRC  Web 
site  at  http://www.nrc.gov/reading-rm/ 
adams.html  (the  Public  Electronic 
Reading  Room). 

The  NRC  contact  for  this  licensing 
action  is  Edwin  Flack,  who  may  be 
contacted  at  (301)  415-8115  or  by  e-mail 
at  edfdnrc.gov  for  more  information  . 
about  the  licensing  action. 

Dated  at  Rockville.  Maryland,  this  25th  day 
of  September.  2002. 

For  the  Nuclear  Regulatory  Commission. 
Danid  M.  GilleB,    ' 

Chief.  Fuel  Cycle  Facilities  Branch,  Division 
of  Fuel  Cycle  Safety  and  Safeguards.  Office 
of  Nuclear  Material  Safety  and  Safeguards. 
[FR  Doc.  02-25084  Filed  1O-1-02;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

Announcement  Of  PubHc  Worfcehop  on 
Uoenee  Renewnl  Continuing  QuMence 
Development 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  public  workshop. 

SUMMARY:  The  United  States  Nuclear 
Regidatory  Commission  (NRC)  will  hold 
a  public  workshop  on  implementation 
of  Title  10  of  the  Code  of  Federal 
Regulations,  (10  CFR)  part  54, 
"Requirements  for  Renewal  of  Operating 
Licenses  for  Nuclear  Power  Plants  "  (the 
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license  renewal  rule)  and  Part  51 
(environmental  issues).  The  purpose  of 
the  workshop  is  to  exchange 
information  between  applicant,  the  NRC 
staff  reviewers,  and  other  stakeholders 
that  will  lead  to  enhancing  the  license 
renewal  application  (LRA)  in  a  manner 
that  provides  the  most  efficient  review 
by  the  NRC  staff  and  enhances  public 
confidence.  The  workshop  is  intended 
to  allow  for  an  open  exchange  between 
the  stakeholders.  It  will  provide  an 
opportunity  to  discuss  lessons  learned 
in  the  license  renewal  process.  On  day 
one,  part  54  is  discussed,  and  on  the 
second  day,  part  51  is  discussed. 

The  NRC  staff  will  consider  the 
comments  received  from  the  workshop 
participants  to  improve  the  license 
renewal  guidance  docimients  NUREG- 
1800,  "Standard  Review  Plan  for 
Review  of  License  Renewal 
Applications  for  Nuclear  Power  Plants", 
NUREG  1801,  "Generic  Aging  Lessons 
Learned  (GALL)  report,"  and  Regulatory 
Guide  (RG)  1.188  "Standard  Format  and 
Content  for  Applications  to  Renew 
Nuclear  Power  Plant  Operating 
Licenses."  NEI  will  consider  the 
comments  to  improve  NEI  95-10, 
"Industry  Guideline  for  Implementing 
the  Requirements  of  10  CFR  part  54 — 
The  License  Renewal  Rule,"  as 
appropriate. 

The  workshop  will  be  conducted  in  a 
roundtable  format  to  allow  for 
interaction  between  presenters  and 
attendees.  This  is  a  Category  3  Meeting. 
The  pubUc  is  invited  to  participate  in 
this  meeting  by  providing  comments 
and  asking  questions  throughout  the 
meeting. 

DATES:  October  22,  2002,  9  a.m.  to  4 
p.m.;  October  23,  2002,  9  a.m.  to  12 
noon. 

ADDRESSES:  U.S.  Nuclear  Regulatory 
Commission,  Two  White  Flint  North, 
11545  Rockville  Pike,  Auditoriimi, 
Rockville,  Maryland. 

For  further  information  contact:  Raj 
Anand,  Mail  Stop  0-12D3,  Office  of 
Nuclear  Reactor  Regulation,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC,  20555-0001, 
Telephone:  301-415-1146;  Fax:  301- 
415-2279,  e-mail:  Tka@nrc.gov. 

Agenda  I 

Tuesday,  October  22,  2002 

8:30  a.m:  Registration— TWFN 
Auditorium 


9  a.m.  to  4  p.m. 

•  Opening  remarks  by  NRC 

•  Opening  remarks  by  NEI 

•  Purpose  and  format  of  the  workshop 

•  License  renewal  application  format 
Industry  proposal  Class  of  2003 


applications 

Tables  consistent  with  generic  aging 
lessons  learned  (GALL)  report,  not 
consistent  with  GALL,  links, 
columns,  niunber  of  subgroups, 
order  of  table  data,  table  headings 

Lessons  learned  from  LRA  submittals, 
request  for  additional  information 
(RAI),  acceptable  GALL  deviations 

Staff-applicant  interface 

Docimient  revisions  GALL,  Standard 
Review  Plan  (SRP),  NEI  95-10 

— Short  term 

— Long  term 

Roimd  table  discussion 

Path  going  forward 

•  Interim  staff  guidance 
— Current  status 

— Interim  guidance  use  during 

application  review 
— Looking  ahead 

Lunch 

•  Format  and  content  of  time-limited 

aging  analyses  (TLAA) 

•  Generic  guidance 

— Electrical  cable  programs 
— ^Environmentally  assisted  fatigiie 
— Criterion  54.4(a)(2)  for  scoping 
— System  realignment 

•  On-site  inspections  lessons  learned, 

scoping,  regional  inspections, 
project  manager-applicant  interface 

•  Summary  and  follow-up  actions 

Wednesday,  October  23,  2002 
9  a.m.  to  Noon 

•  Opening  remarks  by  NRC 

•  Opening  remarks  by  NEI 

•  Pvupose  and  format  of  the  workshop 

•  Environmental  reviews 

•  Format  and  content  of  public 

meetings 

•  Generic  issues  of  public  interest 
— Radiological 

— Endangered  species 

— Alternatives 

— Severe  accident  mitigation 

alternative  (SAMA)  evaluation 
— Lessons  learned 
— Poster  session,  lessons  learned 

•  Summary  and  follow-up  actions 

Dated  at  Rockville,  Maryland,  this  25th  day 
of  September  2002. 

For  the  Nuclear  Regulatory  Commission. 
Pao-Tsin  Kuo, 

Program  Director,  License  Renewal  and 
Environmental  Impacts  Division  of  Regulatory 
Improvement  Programs,  Office  of  Nuclear 
Reactor  Regulation . 

[FR  Doc.  02-25085  Filed  10-1-02;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Doctot  No.  7»-3103 

Louisiana  Energy  Services  Gas 
Centrifuge  Enrichment  Facility 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Opportunity  to  provide  public 

comments. 

SUMMARY:  The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  requesting 
comments  firom  members  of  the  public 
concerning  a  series  of  "white  papers" 
presented  to  the  NRC  by  the  Louisiana 
Energy  Services  addressing  licensing 
issues  for  a  gas  centrifuge  uxanium 
enrichment  facility  to  be  located  in  the 
area  of  Hartsville,  Tennessee.  The 
Commission  will  consider  comments 
received  in  response  to  this  notice  in  . 
developing  its  position  on  the  issues 
raised  in  these  "white  papers." 
DATES:  Comments  are  due  by  (30  days). 
Comments  received  after  this  date  will 
be  considered  if  it  is  practical  to  do  so, 
but  the  NRC  is  able  to  ensure 
consideration  only  for  comments 
received  on  or  before  this  date. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Timothy  C.  Johnson,  Project  Manager, 
Special  Projects  and  Inspection  Branch, 
Division  of  Fuel  Cycle  Safety  and 
Safeguards,  Office  of  Nuclear  Material 
Safety  and  Safeguards,  U.S.  Nuclear 
Regulatory  Commission,  Mail  Stop  T- 
8A33,  Washington,  DC  20555. 
Telephone  (301)  415-7299,  e-mail 
TCJ@nrc.gov. 

SUPPLEMENTARY  INFORMATION:  On 
December  17,  2001,  Louisiana  Energy 
Services  (LES)  notified  the  NRC  of  its 
intention  to  apply  for  a  license  to 
construct  and  operate  a  gas  centrifuge 
enrichment  facility  in  the  United  States. 
Subsequently,  LES  and  the  NRC  staff 
have  met  in  several  public  meetings  to 
discuss  pre-application  issues.  LES 
currently  intends  to  submit  its 
application  in  December  2002.  By  letter 
dated  April  24,  2002,  LES  presented  six 
pre-application  policy  issues  "white 
papers"  to  the  NRC.  LES  submitted 
these  white  papers  to  the  Commission 
as  LES  believes  that  Commission 
direction  on  these  issues  will  be 
essential  to  the  conduct  of  an  efficient 
regulatory  review  process.  The  white 
papers  addressed  the  following  subjects: 

1.  Analysis  of  need  for  the  facility  and 
the  no-action  alternative  under  the 
National  Environmental  Policy  Act 

2.  Environmental  justice 

3.  Financial  qualifications 

4.  Antitrust  review 

5.  Foreign  ownership 
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Agency  Forms  Submitted  for  0MB 
Review 


6.  Disposition  of  depleted  uranium  tails      RAILROAD  RETIREMENT  BOARD 

A  public  meeting  was  held  on  April 
30,  2002,  to  discuss  these  papers. 
Comments  on  the  papers  were 
submitted  by  two  attendees  at  the 
meeting:  the  Department  of  Energy  and 
the  United  States  Enrichment 
Corporation.  The  NRC  prepared  a 
meeting  summary,  dated  May  28,  2002, 
which  is  publicly  available.  At  the  time 
of  the  April  meeting,  LES  had  not 
chosen  a  site  for  the  facility. 

On  September  9,  2002,  LES  notified 
the  NRC  that  it  had  selected  a  site  in 
Hartsville,  Tennessee,  where  the 
Tennessee  Valley  Authority  had 
planned  at  one  time  to  build  a  nuclear 
power  plant.  By  letter  dated,  September 
11.  2002,  the  Nuclear  Information  and 
Resource  Service  requested  an 
opportunity  to  submit  comments.  Now, 
that  a  site  has  been  chosen,  the  NRC  is 
providing  a  30  day  public  comment 
period  on  the  issues  proposed  by  LES. 

The  April  24,  2002,  LES  "white 
papers;"  the  May  28,  2002,  NRC 
Meeting  Summary;  DOE's  July  25,  2002, 
comments;  and  USEC's  June  19.  2002, 
comments  are  accessible  electronically 
from  the  NRC  Agency  wide  Documents 
Access  and  Management  System 
(ADAMS)  Public  Electronic  Reading 
Room  on  the  internet  at  the  NRC  Web 
site,  http://www.nrc.gov/reading-rm/ 
adams.html.  The  ADAMS  Accession 
Nuimbers  for  these  documents  are: 
ML022350051,  ML021480298, 
ML022350130,  and  ML021770197 
respectively.  These  documents  may  also 
be  examined  and/or  copied  for  a  fee  at 
NRC's  Public  Docvunent  Room  located 
at  One  White  Flint  North,  11555 
Rockville  Pike  (first  floor),  Rockville, 
Maryland. 

Members  of  the  public  may  provide 
comments  on  the  subject  application 
within  30  days  of  the  publication  of  this 
notice  in  the  Federal  Register.  The 
comments  may  be  provided  to  Micheal 
Lesar,  Chief,  Rules  Review  and 
Directives  Branch,  Division  of 
Administration  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington  DC  20555. 


summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  the  Railroad 
Retirement  Board  (RRB)  has  submitted 
the  following  proposal(s)  for  the 
colleiction  of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval. 

Summary  of  Proposalts) 

(1)  Collection  title:  Request  for  review 
of  Part  B  Medicare  Claim. 

(2)  Form(s)  submitted:  G-790,  G-791. 

(3)  OMB  Slumber:  3220-0100. 

(4)  Expiration  date  of  current  OMB 
clearance:  11/30/2002. 

(5)  Type  of  request:  Extension  of  a 
currently  approved  collection. 

(6)  Respondents:  Individuals  or 
Households. 

(7)  Estimated  aimual  number  of 
respondents:  4,000. 

(8)  Total  armual  responses:  4,100. 

(9)  Total  annual  reporting  hours: 
1,025. 

(10)  Collection  description:  The 
Railroad  Retirement  Board  administers 
the  Medicare  program  for  persons 
covered  by  the  railroad  retirement 
system.  The  request  provides  the  means 
for  obtaining  review  by  Palmetto  GBA 
on  claims  for  Part  B  Medicare  benefits. 
ADOmONAL  INFORMATK>N  OR  COMMENTS: 
Copies  of  the  forms  and  supporting 
documents  can  be  obtained  from  Chuck 
Mierzwa,  the  agency  clearance  officer 
(312-751-3363). 

Comments  regarding  the  information 
collection  should  be  addressed  to 
Ronald  J.  Hodapp,  Raifroad  Retirement 
Board,  844  North  Rush  Street,  Chicago, 
Illinois,  60611-2092  and  to  the  OMB 
Desk  Officer  for  the  RRB,  at  the  Office 
of  Management  and  Budget,  Room 
10230,  New  Executive  Office  Building, 
Washington,  DC  20503. 

Oiuck  Mierzwa, 

Clearance  Officer. 

(FR  Doc.  02-24976  Filed  10-1-02;  8:45  am] 
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section  8(f)  of  the  Investment  Company 
Act  of  1940  for  the  month  of  September, 
2002.  A  copy  of  each  application  may  be 
obtained  for  a  fee  at  the  SEC's  Public 
Reference  Branch,  450  Fifth  St..  NW..     * 
Washington,  DC  20549-0102  (tel.  202- 
942-8090).  An  order  granting  each 
application  will  be  issued  unless  the 
SEC  orders  a  hearing.  Interested  persons 
may  request  a  hearing  on  any 
application  by  writing  to  the  SEC's 
Secretary  at  the  address  below  and 
serving  the  relevant  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
October  21,  2002,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  Secretary,  SEC.  450  Fifth 
Street.  NW.,  Washington,  DC  20549- 
0609.  FOR  FURTHER  MFORMATKM 
CONTACT:  Diane  L.  Titus  at  (202)  942- 
0564,  SEC,  Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation,  450  Fifth  Street, 
NW..  Washington.  DC  20549-0506. 

ABN  AMRO  Funds  (File  No.  811-7244] 


Dated  at  Rockville,  Maryland,  this  26th  day 
September,  2002. 

For  the  U.S.  Nuclear  Regulatory 
Commission. 
Meivjm  N.  Leach, 

Chief  Special  Projects  and  Inspection 
Branch,  Division  of  Fuel  Cycle  Safety  and 
Safeguards.  Office  of  Nuclear  Material  Safety 
and  Safeguards. 

(FR  Doc.  02-25081  Filed  10-1-02;  8:45  am] 
BHiJNG  COOe  7SM-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[FMmm  No.  iC-25758] 

Notice  Of  Appllcstlons  for 
Dsregistratlon  Under  Section  8(f)  of  the 
Investment  Company  Act  of  1940 

September  26.  2002. 

The  following  is  a  notice  of 
applications  for  deregistration  under 


Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  September  21, 
2001  and  September  26.  2001,  applicant 
transferred  its  assets  to  ABN  AMRO 
Funds  (formerly  known  as  Alleghany 
Funds),  based  on  net  asset  value. 
Expenses  of  $140,000  inciuxed  in 
connection  with  the  reorganization  were 
paid  by  ABN  AMRO  Asset  Management 
(USA)  LLC,  applicant's  investment 
adviser,  and/or  its  affiliates. 

Filing  Date:  The  application  was  filed 
on  September  17,  2002. 

Applicant's  Address:  do  PFPC  Inc., 
101  Federal  St.,  Boston.  MA  021 10. 

Principal  High  Yield  Fund,  Inc.  (File 
No.  811-5174] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  July  31,  2002, 
applicant  transferred  its  assets  to 
Principal  Bond  Fund,  Inc.,  based  on  net 
asset  value.  Expenses  of  $67,399 
incurred  in  connection  with  the 
reorganization  were  paid  by  applicant's 
investment  adviser.  Principal 
Management  Corporation. 

Filing  Date:  The  application  was  filed 
on  September  19,  2002. 

Applicant's  Address:  711  High  St., 
Des  Moines,  lA  50392-0200. 
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Current  Income  Shares,  Inc.  [File  No. 
811-2357]   . 

Summary:  Applicant,  a  closed-end 
investment  company,  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  April  22, 
2002,  applicant  transferred  its  assets  to 
HighMark  Bond  Fund,  a  series  of 
HighMark  Funds,  based  on  net  asset 
value.  Expenses  of  $291,400  incurred  in 
connection  with  the  reorganization  were 
paid  by  applicant,  HighMark  Capital 
Management,  Inc.,  applicant's 
investment  adviser,  and  SEI 
Investments,  HighMark  Funds' 
administrator. 

Filing  Date:  The  application  was  filed 
on  September  17,  2002. 

Applicant's  Address:  445  South 
Figueroa  St.,  Suite  306.  Los  Angeles,  CA 
90071.  I 

Putnam  Asia  Pacific  Growth  Fund  [File 
No.  811-«202l 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  August  19, 
2002,  applicant  transferred  its  assets  to 
Putnam  International  Growth  Fund, 
based  on  net  asset  value.  Expenses  of 
$565,744  incurred  in  connection  with 
the  reorganization  were  paid  by 
applicant,  the  acquiring  fund  and 
Putnam  Investment  Management,  LLC, 
applicant's  investment  adviser. 

Filing  Date:  The  application  was  filed 
on  September  13,  2002. 

Applicant's  Address:  One  Post  Office 
Square,  Boston,  MA  02109. 

Putnam  Strategic  Income  Fund  [File 
No.  811-7221) 

Summary:  Applicant  seeks  em  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  June  24,  2002, 
applicant  transferred  its  assets  to 
Putnam  Diversified  Income  Trust,  based 
on  net  asset  value.  Expenses  of  $77,800 
incurred  in  connection  with  the 
reorganization  were  paid  by  applicant 
and  the  acquiring  fund. 

Filing  Date:  The  application  was  filed 
on  August  28,  2002. 

Applicant's  Address:  One  Post  Office 
Square,  Boston,  MA  02109. 

Intermediate  Tax  Free  Portfolio  [File 
No.  811-6700] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  August  25, 
2000,  applicant  transferred  its  assets  to 
Municipal  Bond  Fund,  based  on  net 
asset  vadue.  Expenses  of  $105,875 
incurred  in  connection  with  the 
reorganization  were  paid  by  applicant 
and  the  acquiring  fund. 

Filing  Date:  The  application  was  filed 
on  September  3,  2002. 


Applicant's  Address:  One  South 
Street,  Baltimore,  MD  21202. 

Alliance  Money  Market  Fund  [File  No. 
811-8838] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  By  July  29,  2002, 
all  shareholders  of  applicant  had 
voluntarily  redeemed  their  shares  at  net 
asset  value.  Applicant  incurred  no 
expenses  in  connection  with  the 
liquidation. 

Filing  Dates:  The  application  was 
filed  on  August  7,  2002,  and  amended 
on  September  13,  2002. 

Applicant's  Address:  1345  Avenue  of 
the  Americas,  New  York,  NY  10105. 

Variable  Investors  Series  Trust  (File 
No.  811-4969] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  December  28, 
2001,  applicant  made  a  liquidating 
distribution  to  its  shareholders  based  on 
net  asset  value.  Expenses  of  $55,675 
incurred  in  connection  with  the 
liquidation  were  paid  by  First  Variable 
Life  Insurance  Company,  the  parent  of 
applicant's  investment  advisor. 

Filing  Date:  The  application  was  filed 
on  August  30,  2002. 

Applicant's  Address:  2801  Highway 
280  South,  Birmingham,  AL  35223. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

|FR  Doc.  02-25005  Filed  10-1-02;  8:45  am) 
8ILUNG  COOE  8010-01-Py 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46546;  File  No.  SR-CBOE- 
2002-48] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
Incorporated  Relating  to  Amendments 
to  Its  Constitution  and  Rules 
Pertaining  to  the  Governance  of  the 
Exchange 

September  24.  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  August 
26,  2002,  the  Chicago  Board  Options 
Exchange,  Incorporated  ("CBOE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 


■15U.S.C.  78s(b)(l). 
M7CFR240.19b-«. 


"Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  CBOE.  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  amend 
provisions  of  its  Constitution  and  Rules 
pertaining  to  the  governance  of  the 
Exchange.  Below  is  the  text  of  the 
proposed  rule  change.  Proposed  new 
language  is  italicized,  proposed 
deletions  are  bracketed. 


Chicago  Board  Options  Exchange, 
Incorporated 

Proposed  Governance  Amendments  to 
CBOE  Constitution  and  Rules 

Constitution 

Article  I 
Definitions 

No  change. 
Article  II 
Membership 

No  change. 
Article  III  - 

Meetings  of  Members 

Sections  3.1-3.3    No  change. 
Section  3.4    Special  Meetings 

Special  meetings  of  members,  for  any 
purpose  or  purposes,  unless  otherwise 
prescribed  by  statute  or  by  the 
Certificate  of  Incorporation,  may  be 
called  by  the  Chairman  of  the  Board,  the 
Vice  Chairman  of  the  Board[Executive 
Committee]  or  the  Board  of  Directors, 
and  shall  be  called  by  the  Secretary  at 
the  request  in  writing  of  150  voting 
members,  provided  that  such  request 
shall  state  the  purpose  or  purposes  of 
the  proposed  meeting  and  the  day  and 
hour  at  which  such  meeting  shall  be 
held. 

Sections  3.5-3.7    No  change. 

Article  IV  _ 

Nominations 

Section  4.1    Nominating  Committee 

(a)  There  shall  be  a  Nominating 
Committee  composed  of  four  members 
who  are  primarily  engaged  in  business 
on  the  floor  of  the  Exchange  in  the 
capacity  of  a  member  (floor  members) 
[(except  that,  as  provided  in  paragraph 
(b)  of  this  Section  4.1,  the  Nominating 
Committee  shall  have  six  floor  members 
until  the  1999  annual  election  meeting 
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and  shall  have  five  floor  members  until 
the  2000  annual  election  meeting)];  two 
members  who  are  officers  of  member 
oiganizations  that  primarily  conduct  a 
non-member  pubUfc  customer  business 
(firm  members);  two  members  each  of 
whom  directly  or  indirectly  owns  and 
controls  (as  defined  in  Section  6.1(a)) 
one  or  more  memberships  in  respect  of 
which  he  acts  solely  as  lessor  (lessor 
members),  at  least  one  of  whom  is  not 
actively  engaged  in  business  as  a 
"broker-dealer"  or  as  a  "person 
associated  with  a  broker-dealer"  as 
those  terms  are  defined  in  the  Seciirities 
Exchange  Act  of  1934;  and  two 
representatives  of  the  public  (public 
members). 

(b)  All  of  the  members  of  the 
Nominating  Committee  shall  be  elected 
by  the  voting  members  of  the  Exchange. 
[Members  of  the  Nominating  Committee 
elected  prior  to  the  1999  annual  election 
meeting  shall  continue  to  serve  imtil  the 
expiration  of  the  terms  for  which  they 
were  elected.  The  Nominating 
Committee  to  serve  in  respect  of  the 
1999  annual  election  meeting  shall  also 
include  two  firm  members,  two  lessor 
members  and  two  public  members,  all 
of  whom  shall  be  appointed  by  the 
Chairman  of  the  Executive  Committee 
with  the  approval  of  the  Board  of 
Directors.)  In  the  1999  annual  election 
meeting,  one  floor  member  shall  be 
elected  for  a  three  year  term,  and  two 
firm  members,  two  lessor  members  and 
two  public  members  shall  be  elected, 
one  firm  member,  one  lessor  member 
and  one  public  member  for  terms 
expiring  at  the  seoDud  annual  election 
meeting  following  the  1999  annual 
election  meeting,  and  one  firm  member, 
one  lessor  member  and  one  public 
member  for  terms  expiring  at  the  third 
annual  election  meeting  following  the 

1999  annual  election  meeting.  In  the 

2000  annual  election  meeting,  one  floor 
member  shall  be  elected  for  a  three  year 
term.  At  each  subsequent  annual 
election  meeting,  members  of  the 
Nominating  Committee  shall  be  elected 
to  succeed  those  whose  terms  expire, 
each  to  serve  for  a  term  expiring  at  the 
third  succeeding  annual  election 
meeting  and  until  their  successors  are 
duly  elected  and  qualified.  Elected 
members  of  the  Nominating  Committee 
shall  be  ineligible  for  reelection  for  a 

.   period  of  three  years  after  their  terms 
expire. 

Sectiim  4.2    Nominatiiig  Committee 
Vacancies 

Any  vacancy  occuiring  among  the 
members  of  the  Nominating  Committee 
may  be  filled  by  a  qualified  person 
appointed  by  the  Vice  Chairman  of  the 
B<Mrd  [Executive  Committee]  with  the 


approval  of  the  Board  to  hold  office 
until  the  next  aimual  election  meeting, 
at  which  time  a  qualified  successor  shall 
be  elected  to  serve  the  unexpired  term, 
if  any,  of  his  predecessor  in  office. 
Sections  4.3-4.7    No  change. 

Article  V 

Conduct  of  Annual  Election 

Section  5.1    Eleq^on  Committee 

The  Vice  Chairman  of  the  Board 
[Executive  Committee],  with  the 
approval  of  the  Board,  shall  appoint  not 
less  than  three  tellers,  none  of  whom 
may  be  a  member  of  the  Exchange  or  a 
partner  or  officer  of  a  member 
organization,  who  shall  constitute  a 
Committee  to  conduct  the  annual 
election.  The  Committee  shall  have 
authority  to  decide  all  questions 
pertaining  to  the  conduct  of  the  annual 
election,  and  its  decision  shall  be  final. 

Sections  5.2-5.3    No  change. 

Article  VI 

Board  of  Directors 

Section  6.1    Number,  Election  and 
Term  of  Office  of  Directors 

(a)  The  Board  of  Directors  shall 
consist  of  22  directors  as  described 
below  and  the  Chairman  of  the  Board, 
who  by  virtue  of  his  office  shall  be  a 
member  of  the  Board.  [Commencing 
with  the  1999  annual  election  meeting, 
t]The  Directors  elected  by  the 
membership  shall  be  divided  into  three 
classes  which,  commencing  with  the 
2002  annual  election  meeting,  shall  be 
composed  as  follows:  •' 

Class  I  shall  consist  of  one  member 
who  directly  or  indirectly  owns  and 
controls  a  membership  and  is  primarily 
engaged  in  business  on  the  floor  of  the 
Exchange  in  the  capacity  of  a  member 
(floor  director),  [one  member  who 
functions  as  a  member  in  any 
recognized  capacity  either  individually 
or  on  behalf  of  a  member  organization 
(at-large  director),]  one  member  who  ^ 
directly  or  indirectly  owns  and  controls 
a  membership  with  respect  to  which  he 
acts  solely  as  lessor  and  who  is  not 
actively  engaged  in  business  as  a 
"broker-dealer"  or  as  a  "person 
associated  with  a  broker-dealer"  as 
those  terms  are  defined  in  the  Seouities 
Exchange  Act  of  1934,  (lessor  director), 
[two  members  who  are  executive 
officers  of  member  organizations  that 


■"  Prior  to  the  2002  annual  election  meeting,  the 
three  classes  of  Directors  elected  by  the  memberihip 
are  composed  as  follows:  Class  I:  one  floor  director, 
one-at-large  director,  one  lessor  director,  two  off- 
floor  directors,  and  two  public  directors:  Class  II: 
one  floor  director,  one  at-large  director,  two  off-floor 
directors,  and  three  public  directors:  Class  111:  two 
floor  directors,  one  at-large  director,  two  off-floor 
directors,  and  three  public  directors. 


primarily  conduct  a  non-member  public 
customer  business  and  are  not 
individually  engaged  in  business  on  the 
Exchange  floor  (off-floor  directors),]  and 
[two]  three  non-members  who  are  not 
broker-dealers  or  persons  affiliated  with 
broker-dealers  (public  directors). 

Class  n  shall  consist  of  one  floor  . 
director,  one  member  who  functions  as 
a  member  in  any  recognized  capacity 
either  individually  or  on  behalf  of  a 
member  organization  ^at-large  directorj, 
two  members  who  are  executive  officers 
of  member  organizations  that  primarily 
conduct  a  non-member  public  customer 
business  and  are  not  individually 
engaged  in  business  on  the  Exchange 
floor  (oS-RooT  directors^  and  [three] /our 
public  directors. 

Class  in  shall  consist  of  two  floor 
directors,  one  at-large  director,  two  off- 
floor  directors  and  [three]/our  public 
directors. 

The  ordinary  place  of  business  of  at 
least  one  of  the  two  off-floor  directors  in 
each  Class  shall  be  a  location  more  than 
80  miles  from  the  Exchange's  trading 
floor.  For  purposes  of  this  Section  6.1, 
a  member  shaJl  be  considered  to  directly 
own  and  control  a  membership  only  if 
the  member  individually  and  directly 
owns  of  record  and  beneficially  all  right, 
title  and  interest  in  the  membership, 
and  a  member  shall  be  considered  to 
indirectly  own  and  control  a 
membership  only  if  the  member  (A)  has 
the  sole  and  exclusive  right  to  vote  the 
membership  and  control  its  sale,  and  (B) 
is  in  possession  of  and  subject  to  all  of 
the  risks  and  rewards  of  a  direct  owner 
of  at  least  a  fifty  percent  (50%)  interest 
in  a  membership,  either  through 
ownership  of  an  equity  interest  in  a 
member  organization  or  of  a  beneficial 
interest  in  a  trust,  which  in  either  case 
is  the  owner  of  one  or  more 
memberships  as  permitted  \mder  the 
Rules. 

(b)  The  [initial]  terms  of  Class  I,  Class 
n  and  Class  III  directors  shall  terminate 
following  the  annual  election  meetings 
to  be  held  in  [1999]  2002,  [2000]  2003 
and  [2001]  2004,  respectively[,  and 
members  of  the  Board  prior  to  the 
annual  election  meetiiig  to  be  held  in 
1999  shall  be  assigned  to  one  of  these 
three  Classes  on  the  basis  of  the  year  in 
which  their  current  term  of  office 
expires].]*]  At  the  [1999]  2002  annual 
election  meeting,  all  of  the  Class  I 
directors  shall  be  elected  for  three-year 
terms,  and  directors  shall  be  elected  to 
fill  vacancies  in  Classes  D  and  III.  At 
subsequent  annual  election  meetings. 


I*  Any  member  serving  as  a  floor  director  prior  to 
the  1999  annual  election  meeting  shall  be  permitted 
to  serve  out  the  remainder  of  his  current  term  of 
office  without  regard  to  whether  his  business  on  the 
floor  is  conducted  "in  the  capacity  of  a  member.") 
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the  directors  of  each  class  shall  be 
elected  for  three  year  terms  to  succeed 
those  whose  terms  are  then  about  to 
expire,  and  they  shall  hold  office  for  the 
terms  for  which  elected  and  imtil  their 
successors  shall  have  been  duly  elected 
and  qualified,  or  until  their  earlier 
death,  resignation  or  removal.  Terms  of 
office  of  directors  shall  expire  at  the  first 
regular  meeting  of  the  Board  of  Directors 
held  on  or  after  January  1  following  the 
annual  election  meetings  at  which  their 
successors  are  elected. 
Sections  6.2-6.6    No  change. 

Section  6.7    Special  Meetings 

Special  meetings  of  the  Board  may  be 
called  by  the  Chairman  of  the  Board  or 
the  Vice  Chairman  of  the  Board 
[Executive  Committee]  and  shall  be 
called  by  the  Secretary  upon  the  written 
request  of  any  4  Directors.  The  Secretary 
shall  give  at  least  one  hour's  notice  of 
such  meeting  to  each  Director,  either  by 
announcement  on  the  Exchange  floor 
during  trading  hours  on  business  days, 
or  personally,  or  by  mail,  telegram  or 
cablegram.  Every  such  notice  shall  state 
the  time  and  place  of  the  meeting  which 
shall  be  fixed  by  the  person  calling  the 
meeting,  but  need  not  state  the  purpose 
thereof  except  as  otherwise  required  by 
statute,  the  Constitution  or  the  Rules. 

Sections  6.8-6.11    No  change. 

Article  VII  , 

Committees 

Section  7.1    Designation  of  Committees 

The  committees  of  the  Exchange  shall 
consist  of  an  Executive  Committee,  an 
Audit  Committee,  a  Compensation 
Committee,  a  Floor  Directors 
Committee,  and  such  other  standing  and 
special  committees  as  may  be  provided 
in  the  Constitution  or  Rules  or  as  may 
be  ft-om  time  to  time  appointed  by  the 
Vice  Chairman  of  the  Board( Executive 
Committee]  with  the  approval  of  the 
Board.  Except  as  may  be  otherwise 
provided  in  the  Constitution  or  the 
Rules,  the  Vice  Chairman  of  the 
Board! Executive  Committee]  with  the 
approval  of  the  Board  shall  appoint  the 
members  of  all  committees  and  may 
designate  a  Chairman  and  a  Vice- 
Chairman  thereof  (other  than  the 
Chairman  of  the  Executive  Committee, 
who  shall  be  selected  as  provided  in 
Section  8.1(a). of  the  Constitution]. 

Section  7.2    The  Executive  Committee 

The  Executive.  Committee  shall 
consist  of  the  Chairman  of  the  Board, 
the  Vice  Chairman  of  the 
BoarrflExecutive  Conmiittee],  and  at 
least  4  other  persons  appointed  as 
provided  in  Section  7.1,  each  of  whom 
must  be  a  Director.  Not  less  than  50% 


of  the  members  of  the  Executive 
Committee  (excluding  the  Chairman) 
shall  be  public  directors.  Members  of  the 
Executive  Committee  shall  not  be 
subject  to  removal  except  by  the  Board. 
The  Chairman  of  the  Board  shall  be  the 
Chairman  of  the  Executive  Committee. 
Each  member  of  this  Committee  shall  be 
a  voting  member.  The  members  of  the 
Executive  Committee  shall  serve  for  a 
term  of  one  year  expiring  at  the  first 
regular  meeting  of  Directors  following 
the  annual  election  meeting  in  each 
year.  The  Executive  Committee  shall 
have  and  may  exercise  all  the  powers 
and  authority  of  the  Board  in  the 
management  of  the  business  and  affairs 
of  the  Exchange,  except  it  shall  not  have 
the  power  or  authority  of  the  Board  in 
reference  to  amending  the  Certificate  of 
Incorporation,  adopting  an  agreement  of 
merger  or  consolidation,  recommending 
to  the  members  the  sale,  lease  or 
exchange  of  all  or  substantially  all  of  the 
Exchange's  property  and  assets, 
recommending  to  the  members  the 
dissolution  of  the  Exchange  or  a 
revocation  of  a  dissolution,  or  amending 
the  Constitution  or  Rules  of  the 
Exchange. 

Section  7.3    The  Audit  Committee 

The  Audit  Committee  shall  consist  of 
at  least  three  Directors  appointed  by  the 
Chairman  of  the  Board  with  the 
approval  of  the  Board,  the  exact  number 
to  be  determined  from  time  to  time  by 
the  Board.  Not  less  than  50%  of  the 
members  of  the  Audit  Committee  shall 
be  public  directors.  Members  of  the 
Audit  Committee  shall  not  be  subject  to 
removal  except  by  the  Board.  The 
Chairman  of  the  Audit  Committee  shall 
be  a  public  director  appointed  by  the 
Chairman  of  the  Board.  The  Audit 
Committee  shall  have  such  duties  and 
may  exercise  such  authority  as  may  be 
prescribed  in  the  Constitution  or  Rules 
or  by  resolution  of  the  Board. 

Section  7.4 
Committee 


appointed  by  the  Chairman  of  the 
Board.  The  Compensation  Committee 
shall  have  such  duties  and  may  exercise 
such  authority  as  may  be  prescribed  in 
the  Constitution  or  Rules  or  by 
resolution  of  the  Board. 


The  Compensation 


The  Compensation  Committee  shall 
consist  of  the  Vice  Chairman  of  the 
Board,  the  lessor  director,  the  Chairman 
of  the  Financial  Planning  Committee, 
one  or  more  off-floor  directors,  and  such 
number  of  public  directors  that  will 
constitute  at  least  50%  of  the  members 
of  the  Committee.  The  off-floor 
directorfs)  and  the  public  directors  shall 
be  appointed  to  the  Compensation 
Committee  by  the  Chairman  of  the 
Board  with  the  approval  of  the  Board. 
Members  of  the  Compensation 
Committee  shall  not  be  subject  to 
removal  except  by  the  Board.  The 
Chairman  of  the  Compensation 
Committee  shall  be  a  public  director 


Section  7.5 
Committee 


The  Floor  Directors 


The  Floor  Directors  Committee  shall 
consist  of  those  Directors  who  are 
primarily  engaged  in  business  on  the 
floor  of  the  Exchange  (whether  serving 
as  floor  directors  or  at-large  directors), 
the  lessor  director  as  a  non-voting 
member  of  the  Committee,  and  such 
other  persons  as  may  be  appointed  as 
voting  or  nonvoting  members  of  the 
Committee  by  the  Vice  Chairman  of  the 
Board  with  the  approval  of  the  Board. 
The  Vice  Chairman  of  the  Board  shall 
be  the  Chairman  of  the  Floor  Directors 
Committee.  The  Floor  Directors 
Committee  shall  have  such  duties  and 
may  exercise  such  authority  as  may  be 
prescribed  in  the  Constitution  or  Rules 
or  by  resolution  of  the  Board. 

Section  7.[3]6    Other 

All  other  committees  shall  have  such 
duties  and  may  exercise  such  authority 
as  may  be  prescribed  for  them  in  the 
Constitution  or  Rules  or  by  resolution  of 
the  Board. 

Section  7.(4]  7    Conduct  of  Proceedings 

Except  as  otherwise  provided  in  the 
Certificate  of  Incorporation, 
Constitution  or  Rules,  or  by  resolution 
of  the  Board,  each  consnittee  may 
determine  the  manner  in  which  its 
proceedings  shall  be  conducted. 
Committees  shall  keep  minutes  of  their 
meetings  and  periodically  report  their 
proceedings  to  the  Board  of  Directors. 

Article  Vm 

Officers  - 

Section  8.1    Designation;  Number; 
Election 

(a)  The  officers  of  the  Exchange  shall 
be  a  Chairman  of  the  Board,  a  Vice 
Chairman  of  the  BoarrflExecutive 
Committee],  a  President,  one  or  more 
Vice-Presidents  (the  number  thereof  to 
be  determined  by  the  Board  of 
Directors),  a  Secretary,  a  Treasurer,  and 
such  other  officers  as  the  Board  may 
determine.  The  Chairman  of  the  Board 
shall  be  elected  by  the  affirmative  vote 
of  at  least  two-thirds  of  the  Directors 
then  in  office  exclusive  of  the  Chairman, 
who  shall  not  vote.  Such  affirmative 
vote  may  also  prescribe  his  duties  not 
inconsistent  with  the  Constitution  or 
Rules  and  may  prescribe  a  tenure  of 
office. 
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The  Vice  Chairman  of  the 
BoarrflExecutive  Committee]  shall  be  a 
director  who  owns  or  directly  controls 
his  own  membership  and  is  primarily 
engaged  in  business  on  the  floor  of  the 
Exchange  in  the  capacity  of  a  member. 
He  shall  be  elected  by  a  plurality  of 
members  voting  at  a  meeting  of  the 
membership  held  on  the  3rd  Friday  in 
December  of  each  year  (or  if  that  day  is 
not  a  business  day,  on  the  next 
succeeding  business  day]  and  shall 
serve  until  his  successor  is  didy  chosen 
and  qualified  or  until  his  earlier  death 
or  his  resignation  or  removal.  Once  a 
director  has  held  the  office  of  the  Vice 
Chairman  of  the  BoarrflExecutive 
Committee]  for  six  months  or  more  of  a 
one-year  term  and  for  the  next  two 
succeeding  one-year  terms,  the  director 
shall  thereafter  be  ineligible  to  again 
hold  the  office  until  a  period  of  not  less 
than  six  months  has  elapsed  during 
which  the  director  has  not  held  that 
office.  Candidates  for  the  office  of  Vice 
Chairman  of  the  BoarrflExecutive 
Committee]  must  notify  the  Secretary  of 
the  Exchange  in  writing  no  later  than 
the  close  of  business  on  November  23rd 
(or  if  that  day  is  not  a  business  day,  on 
the  next  succeeding  business  day).  In 
the  event  there  is  only  one  candidate,  no 
election  need  be  held,  and  the  Board  of 
Directors  shall  declare  the  office  filled 
by  the  sole  announced  candidate. 

The  remaining  officers  of  the 
Exchange  shall  be  appointed  by  the 
Chairman  of  the  Board,  subject  to  the 
approval  of  the  Board,  at  the  first  regular 
meeting  of  the  Board  of  Directors  held 
on  or  after  January  1  following  each 
annual  election  meeting,  each  to  serve 
until  a  successor  has  been  duly  chosen 
and  qualified  or  until  the  officer's 
earlier  death  or  resignation  or  removal. 

(b)  No  officer,  other  than  the  Vice 
Chairman  of  the  BoarrflExecutive 
Committee],  shall  be  a  member  or 
affiliated  with  a  member  or  a  broker  or 
a  dealer  in  securities  or  conunodities. 
Two  or  more  offices  may  be  held  by  the 
same  person,  except  the  offices  of 
Chairman  of  the  Board  and  President. 
Chairman  of  the  Board  and  Secretary,  or 
President  and  Secretary  may  not  be  held 
by  the  same  person.  The  compensation 
of  all  officers  of  the  Exchange  chosen  by 
the  Board  shall  be  fixed  by  the  Board. 

Section  8.2    No  change. 

Section  8.3    [Chairman  of  the 
Executive  Comnuttee/lVice  Chairman  of 
the  Board 

The  Vice  Chairman  [of  the  Executive 
Committee  (who  is  also  Vice-Chairman] 
of  the  Boardl)]  shall  preside  at  meetings 
of  the  [Executive  Conunittee  and  at 
meetings  of  the]  members.  Subject  to  the 
approval  of  the  Board,  the  Vice 


Chairman  of  the  BoarrflExecutive 
Committee]  may  appoint  standing  and 
special  committees  unless  the  method  of 
appointment  is  otherwise  provided  for 
in  the  Constitution  or  Rules  or  in  the 
resolution  of  the  Board  establishing  the 
committee.  The  Vice  Chairman  of  the 
BoarrflExecutive  Committee]  shall  be 
responsible  for  the  coordination  of  the 
activities  of  all  committees,  with  the 
exception  of  committees  of  the  Board, 
including  the  Executive  Committee,  the 
Audit  Committee  and  the  Compensation 
Committee.  The  Vice  Chairman  of  the 
Board[He]  shall  be  an  ex-officio 
member,  without  a  right  to  vote,  of  all 
committees,  without  prejudice  to  being 
specifically  appointed  as  a  voting 
member  of  any  committee.  In  the  case 
of  the  absence  or  inability  to  act  of  the 
Chairman  of  the  Board,  or  in  case  of  a 
vacancy  in  the  office  of  the  Chairman  of 
the  Board,  the  Vice  Chairman  of  the 
Boarrf[Executive  Committee]  shall 
exercise  the  powers  and  discharge  the 
duties  of  the  Chairman  of  the  Board. 

Section  8.4    Acting  Chairman 

In  the  absence  or  inability  to  act  of 
both  the  Chairman  of  the  Board  and  the 
Vice  Chairman  of  the  BoarrflExecutive 
Committee),  the  Board  may  designate  an 
Acting  Chairman  of  the  Board.  In  the 
absence  of  such  a  designation  by  the 
Board,  the  President,  or  in  his  absence 
or  inability  to  act,  the  senior  available 
Vice-President,  shall  assume  all  the 
functions  and  discharge  all  the  duties  of 
the  Chairman  of  the  Board. 

Section  8.5    Vacancy  in  Office  of  Vice 
Chairman  of  the  Board  [Executive 
Committee] 

(a)  If  the  Vice  Chairman  of  the 
BoarrflExecutive  Committee]  shall  cease 
to  satisfy  the  requirements  for  election 
to  that  office,  he  shall  thereupon  cease 
to  hold  his  office  and  such  office  shall 
become  vacant,  provided  that  if  his 
membership  is  suspended  he  may 
continue  to  hold  office  unless  he  is 
removed  pursuant  to  paragraph  (a)  of 
Section  8.7. 

(b)  If  a  vacancy  occurs  in  the  office  of 
Vice  Chairman  of  the  BoarrflExecutive 
Committee]  pursuant  to  paragraph  (a)  of 
this  Section  or  if  for  any  other  reason 
the  office  becomes  vacant,  the  Board,  by 
the  affirmative  vote  of  a  majority  of  the 
Directors  then  in  office,  shall  fiU  such 
vacancy  by  the  election  to  such  office  of 
a  Director  then  in  office  who  satisfies 
the  requirements  for  election  to  such 
office. 

Section  8.6    No  change. 

Section  8.7    Removals 

(a)  In  the  event  of  the  refusal,  failure, 
neglect  or  inability  of  the  Vice  Chairman 


of  the  BoarrflExecutive  Committee]  to 
discharge  his  duties,  or  for  any  cause 
affecting  the  best  interests  of  the 
Exchange,  the  sufficiency  of  which  the 
Board  of  Directors  shall  be  the  sole 
judge,  the  Board  shall  have  the  power, 
by  the  affirmative  vote  of  at  least  two- 
thirds  of  the  Directors  then  in  office 
exclusive  of  the.  Vice  Chairman  of  the 
BoarrflExecutive  Committee),  to  remove 
the  Vice  Chairman  of  the 
BoarrflExecutive  Committee]  and 
declare  such  office  vacant. 

(b)  Any  officer,  other  than  the  Vice 
Chairman  of  the  BoarrflExecutive 
Committee],  chosen  by  the  Board  may 
be  removed  at  any  time  by  the  Board 
whenever  in  its  judgment  the  best 
interests  of  the  Exchange  would  be 
served  thereby;  provided,  that  the 
Chairman  of  the  Board  or  the  President 
may  be  removed  only  by  the  affirmative 
vote  of  at  least  two-thirds  of  the 
Directors  then  in  office  exclusive  of  the 
Chairman  of  the  Board,  who  shall  not 
vote.  Any  such  removal  shall  be  without 
prejudice  to  the  contract  rights,  if  any. 
of  the  person  so  removed. 

(c)  Any  vacancies  occurring  in  any 
office  of  the  Exchange  at  any  time  may 
be  filled  by  the  Board  for  the  unexpired 
term. 

Sections  8.8-8.10    No  change. 

Article  IX 
Indemnification 

No  change. 
Article  X 
Notices 

No  change. 
Article  XI 
General  Provisions 

Sections  11.1-11.3    No  change. 

Section  11.4    Officers  and  Emplo)rees 
Restricted 

(a)  Every  salaried  officer  or  employee 
of  the  Exchange,  except  the  Vice 
Chairman  of  the  Boorrf[Executive 
Committee],  and  every  salaried  officer 
or  employee  of  any  corporation  in 
which  the  Exchange  owns  the  majority 
of  the  stock,  shall  report  promptly  to  the 
Exchange  every  purchase  or  sale  for  his 
or  her  own  account  or  the  account  of 
others  of  any  security  which  is  the 
underlying  security  of  any  option 
contract  admitted  to  dealings  on  the 
Exchange. 

(b)  With  the  exception  of  the  Vice 
Chairman  of  the  BoarrflExecutive 
Committee],  no  salaried  officer  or 
employee  of  the  Exchange  or  salaried 
officer  or  employee  of  any  corporation 
in  which  the  Exchange  owns  the 
majority  of  the  corporate  stock  may 
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purchase  or  sell  for  his  or  her  own 
account  or  for  the  account  of  others  any 
option  contract  which  entitles  the 
purchaser  to  purchase  or  sell  any 
security  described  in  paragraph  (a)  of 
this  Section. 

(c)  Paragraphs  (a)  and  (b)  above  of  this 
Section  shall  not  be  construed  to 
preclude  any  salaried  officer  or 
employee  of  the  Exchange  or  of  any 
corporation  in  which  the  Exchange 
owns  a  majority  of  the  stock  from 
performing  his  duties  and 
responsibilities  as  assigned  to  him  by 
such  organization. 

Article  Xn 
Amendments 
No  change. 


Rules 


Chapter  D — Organization  and 
Adininistration 

Part  A — Committees 

Committees  of  the  Exchange 

Rule  2.1.  Committees  of  the  Exchange 

(a)  Establishment  of  Committees.  In 
addition  to  committees  specifically 
provided  for  in  the  Constitution,  there 
shall  be  the  following  committees: 
Appeals,  Arbitration,  Business  Conduct, 
appropriate  Floor  Procedure 
Committees,  Floor  Officials,  appropriate 
Market  Performance  Committees, 
Membership,  Product  Development  and 
such  other  committees  as  may  be 
established  in  accordance  with  the 
Constitution.  Except  as  may  be 
otherwise  provided  in  the  Constitution 
or  the  Rules,  [T]the  Vice  Chairman  of 
the  Boart/[Executive  Committee],  with 
the  approval  of  the  Board,  shall  appoint 
the  chairmen  and  members  of  such 
committees  to  serve  for  terms  expiring 
at  the  regular  meetihg  of  the  Board 
following  the  next  succeeding  Annual 
Election  Meeting  or  until  successors  are 
appointed.  Consideration  shall  be  given 
to  continuity  and  to  having,  where 
appropriate,  a  cross  section  of  the 
membership  represented  on  each 
committee.  Except  as  may  be  otherwise 
provided  in  the  Constitution  or  the 
Rules.  [TJt/ie  Vice  Chairman  of  the 
Boo/dlExecutive  Committee]  may,  at 
any  time,  with  or  without  cause,  remove 
any  member  of  such  committees.  Any 
vacancy  occiirring  in  one  of  these 
committees  shall  be  filled  by  the  Vice 
Chairman  of  the  Boarc/IExecutive 
Committee)  for  the  remainder  of  the 
term.  Notwithstanding  the  foregoing,  the 
Chairman  of  the  Board,  with  the 
approval  of  the  Board,  shall  appoint 


Directors  to  serve  on  the  Audit  and 
Compensation  Committees,  whose 
members  shall  not  be  subject  to  removal 
except  by  the  Board.  Whenever  the  Vice 
Chairman  of  the  BoardlExecutive 
Committee]  is,  or  has  reason  to  believe 
he  may  become,  a  party  to  any 
proceeding  of  an  Exchange  committee, 
he  shall  not  exercise  his  power  to 
appoint  or  remove  members  of  that 
committee,  and  the  Chairman  of  the 
Board  shall  have  such  power. 

(bHd)  No  change. 

*        *        *        * '      * 

Chapter  II — Organization  and 
Adininistration 

Part  C — Dues,  Fees  and  Other  Charges 

Liability  for  Payment 

Rule  2.23.  A  member  or  associated 
person  that  does  not  pay  any  dues,  fees, 
assessments,  charges,  fines  or  other 
amoimts  due  to  the  Exchange  within  30 
days  after  the  same  has  become  payable 
shall  be  reported  to  the  Vice  Chairman 
of  the  Boa/^1  Executive  Committee],  who 
may,  after  giving  reasonable  notice  to 
the  member  or  associated  person  of  such 
arrearages,  suspend  the  member  or 
associated  person  from  membership  and 
association  with  any  member  until 
payment  is  made.  Should  payment  not 
be  made  by  a  member  within  6  months 
after  payment  is  due,  any  memberships 
owned  by  that  member  may  be  disposed 
of  by  the  Exchange  in  accordance  with 
Rule  3.14(b).  A  former  member  or 
associated  person  that  does  not  pay  any 
dues,  fees,  assessments,  charges,  fijaes  or 
other  amounts  due  to  the  Exchange 
within  30  days  after  the  same  has 
become  payable  shall  be  reported  to  the 
Vice  Chairman  of  the  BoordlExecutive 
Committee],  who  may,  after  giving 
reasonable  notice  to  the  former  member 
or  associated  person  of  such  arrearages, 
bar  the  former  member  or  associated 
person  from  becoming  a  member  and 
associated  person  until  payment  is 
made. 

*  *  *  Interpretaticms  and  Policies: 

01.  Reasonable  notice  under  Rule  2.23 
shall  include,  but  is  not  limited  to. 
service  on  a  member  or  associated 
person's  address  as  it  appears  on  the 
books  and  records  of  the  Exchange 
either  by  (1)  hand  delivery  or  (2)  deposit 
in  the  United  States  post  office,  postage 
prepaid  via  registered  or  certified  mail. 

02.  The  Exchange  shall  report  to  the 
Central  Registration  Depository  operated 
by  the  National  Association  of 
Securities  Dealers,  Inc.  ("CRD")  any 
suspension  or  bar  imposed  pursuant  to 
this  Rule. 


Chapter  XVI 

Summary  Suspension  by  Chairman  of 
the  Board  or 

Vice  Chairman  of  the  Board[Executive 
Committee] 

Imposition  of  Suspension 

Rule  16.1.  A  member  or  person 
associated  with  a  member  who  has  been 
and  is  expelled  or  suspended  from  any 
self-regulatory  organization  or  barred  or 
suspended  from  being  associated  with  a 
member  of  any  self-regulatory 
organization,  or  a  member  which  is  in 
such  financial  or  operating  difficulty 
that  the  Chairman  of  the  Board  or  Vice 
Chairman  of  the  fioan/[Executive 
Committee]  determines  that  the  member 
cannot  be  permitted  to  continue  to  do 
business  as  a  member  with  safety  to 
investors,  creditors,  other  members,  or 
the  Exchange,  may  be  simunarily 
suspended  by  the  Chairman  of  the 
Board  or  Vice  Chairman  of  the 
Board[Executive  Committee].  In 
addition,  the  Chairman  of  the  Board  or 
Vice  Chairman  of  the  Boafrf[Executive 
Committee]  may  limit  or  prohibit  any 
person  with  respect  to  access  to  services 
offered  by  the  Exchange  if  any  of  the 
criteria  or  the  foregoing  sentence  is 
applicable  to  such  person  or.  in  the  case 
of  a  person  who  is  not  a  member,  if  the 
Chairman  of  the  Board  or  Vice 
Chairman  of  the  Board(Executive 
Committee]  determines  that  such  person 
does  not  meet  the  qualification 
requirements  or  other  prerequisites  for 
such  access  with  safety  to  investors, 
creditors,  members,  or  the  Exchange.  In 
the  event  a  determination  is  made  to 
take  summary  action,  as  described 
above,  notice  thereof  will  be  sent  to  the 
Securities  and  Exchange  Commission. 
Any  person  aggrieved  by  any  summary 
action  taken  under  this  Rule  shall  be 
promptly  afforded  an  opportunity  for  a 
hearing  by  the  Exchange  in  accordance 
with  the  provisions  of  Chapter  XIX.  In 
addition,  the  Securities  and  Exchange 
Commission  may  on  its  own  motion 
order  or  such  a  person  may  apply  to  the 
Securities  and  Exchange  Commission 
for  a  stay  of  such  siunmary  action 
pending  the  results  of  a  hearing 
pursuant  to  Chapter  XIX. 


Chapter  XXX 

Part  A — Trading  in  Stocks,  Warrants 
and  Other  Securities 

Appendix  A — ^Applicability  of  Rules  of 
the  Exchange 

This  Appendix  lists  the  rules  in 
Chapters  I  through  XJX  of  the  rules  of 
the  Exchange  that  apply  to  the  trading 
of  stock,  warrants,  and  such  other 
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securities  instruments  and  contracts  as 
may  be  traded  subject  to  the  rules  in 
Chapter  XXX.  Where  a  rule  in  Chapter 
I  through  XIX  is  supplemented  by  a  rule 
in  Chapter  XXX,  that  fact  is  so 
indicated. 


Existing  rule  by 

Supplemented 

Chapter  l-Chapter  15 

No  Change. 

CtiapterXVI  

Summary  Suspension 

t)y  Chaimian  of  ttie 

Board  or  Vice  Cha. 

Rule  16.1-Rule 

No  Change. 

16.5. 

Chapter  XVII-Chapler 

No  Change. 

XIX- 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  in(!:luded  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed 
amendment  is  to  make  certain  revisions 
to  provisions  of  the  Exchange's 
Constitution  and  Rules  pertaining  to  the 
governance  of  the  Exchange.  The 
principal  governance  change  proposed 
to  be  made  is  to  increase  the  public 
representation  on  the  Exchange's  Board 
of  Directors  ("Board")  and  three 
committees  of  the  Board  so  that  the 
Board  and  these  three  committees  will 
be  balanced  between  industry  (member) 
and  public  directors.  With  respect  to  the 
Board,  the  Exchange  proposes  to  amend 
Section  6.1  of  the  Constitution  to 
maintain  the  current  23-person  size  of 
the  Board,  while  increasing  the  number 
of  public  directors  irom  8  to  11.  In  order 
to  accommodate  the  greater  number  of 
public  directors,  the  Exchange  proposes 
to  reduce  the  number  of  off-floor 
member  firm  directors  from  6  to  4.  and 
to  reduce  the  number  of  at-large  member 
directors  from  3  to  2.  The  number  of 
floor  member  directors  will  remain 
unchanged  at  4  directors,  and  the  Board 
will  continue  to  have  one  lessor  member 
director.  The  Chairman  of  the  Board 
will  continue  to  serve  as  an  ex-officio 
director.  As  a  result,  the  Board  will  be 


equally  balanced  between  11  member 
directors  and  11  public  directors  plus 
the  Chairman.  Directors  will  continue  to 
be  elected  for  three-year  terms,  with  all 
categories  of  directors  to  be  elected  by 
the  membership.  As  a  matter  of 
transition,  the  Exchange  proposes  to 
effect  the  changes  with  the  2002  annual 
election  of  directors.^ 

In  addition  to  changing  the 
composition  of  the  Board,  the  Exchange 
proposes  to  modify  the  composition  of 
the  Executive  Committee  to  make  it 
reflect  the  same  balance  and 
composition  as  the  Board  as  a  whole.  To 
accomplish  this,  the  Exchange  proposes 
to  amend  Section  7.2  of  its  Constitution 
to  provide  that  not  less  than  50%  of  the 
members  of  the  Executive  Committee, 
excluding  the  Chairman  of  the  Board, 
will  be  public  directors.  Members  of  the 
Executive  Committee  may  be  removed 
only  by  the  Board.  The  Chairman  of  the 
Board  and  the  Vice  Chairman  of  the 
Board  will  continue  to  be  ex  officio 
members  of  the  Executive  Committee, 
with  the  Chairman  of  the  Board  serving 
as  the  Chairman  of  the  Executive 
Committee  in  place  of  the  Vice 
Chairman,  who  currently  holds  that 
position. 

The  Exchange  also  proposes  to  codify 
in  the  Constitution  the  establishment  of 
the  Audit  Committee  (Section  7.3),  the 
Compensation  Committee  (Section  7.4) 
and  die  Floor  Directors  Committee 
(Section  7.5)  as  committees  of  the 
Board. 

The  Audit  Committee  will  consist  of 
at  least  3  directors  of  which  not  less 
than  50%  will  be  public  directors.  The 
members  of  the  Audit  Committee  will 
be  appointed  by  the  Chairman  of  the 
Board,  subject  to  Board  approval,  as  is 
ciurently  provided  in  Exchange  Rule 
2.1,  and  the  Chairman  of  the  Audit 
Committee  will  be  a  public  director  also 
appointed  by  the  Chairman  of  the 
Board.  Members  of  the  Audit  Committee 
may  be  removed  only  by  the  Board. 

The  Compensation  Committee  will 
consist  of  the  Vice  Chairman  of  the 
Board,  the  lessor  director,  the  Chairman 
of  the  Exchange's  Financial  Planning 


^  In  1999,  the  Exchange  amended  its  Constitution 
to  increase  the  public  representation  on  its  Board 
of  Directors  bt>m  4  to  8  public  directors,  and  also 
to  create  a  lessor  director  category  on  the  Board.  To 
accommodate  the  greater  number  of  public  directors 
and  the  lessor  director,  the  Exchange  increased  the 
total  size  of  its  Board  from  21  to  23  directors, 
reduced  the  number  of  floor  directors  from  6  to  4. 
and  provided  that  the  President  of  the  Exchange 
would  no  longer  be  an  ex-officio  director.  To 
effectuate  these  governance  changes,  the  number  of 
off-floor  member  directors  and  at-large  directors 
remained  unchanged  at  6  directors  and  3  directors, 
respectively,  and  the  Chairman  continued  to  serve 
as  an  ex-officio  director.  See  Securities  Exchange 
Act  Release  No.  4206  (October  18. 1999).  64  FR 
57499  (October  25,  1999). 


Committee,  one  or  more  off-floor 
directors,  and  a  number  of  public 
directors  that  will  constitute  at  least 
50%  of  the  members  of  the  Committee. 
The  Chairman  of  the  Compensation 
Committee  will  be  a  public  director 
appointed  by  the  Chairman  of  the  Board 
with  the  approval  of  the  Board,  and  the 
off-floor  directors  and  the  public 
directors  on  the  Compensation 
Committee  will  also  be  appointed  by  the 
Chairman  of  the  Board  consistent  with 
the  Chairman's  current  authority  under 
Rule  2.1.  Members  of  the  Compensation 
Committee  may  be  removed  only  by  the 
Board. 

The  Floor  Directors  Committee  will 
consist  of  those  directors  who  are 
primarily  engaged  in  business  on  the 
floor  of  the  Exchange,  whether  serving 
as  floor  directors  or  at-large  directors, 
and  will  also  include  the  lessor  director 
as  a  non-voting  member  of  the 
Committee.  This  represents  no  change 
from  ciurent  practice.  The  Vice 
Chairman  of  the  Board  will  be 
designated  in  the  Constitution  as  the 
Chairman  of  this  Committee.  The  Floor 
Directors  Committee  will  continue  to 
function  as  an  advisory  committee  to 
the  Board  of  Directors  and  to  the  Office 
of  the  Chairman. 

It  is  also  proposed  to  amend  Section 
8.3  of  the  Constitution,  which  describes 
the  authority  of  the  Vice  Chairman  of 
the  Board,  to  make  it  clear  that  the 
authority  of  that  officer  to  coordinate 
the  activities  of  the  committees  of  the 
Exchange  does  not  extend  to  the 
Executive,  Audit  or  Compensation 
Committees  of  the  Board. 

In  addition  to  the  foregoing  proposed 
changes  to  the  governance  provisions  of 
the  Constitution,  a  few  "housekeeping" 
amendments  to  the  Constitution  and 
rules  are  also  proposed.  Among  these  is 
the  proposed  deletion  of  outdated 
references  to  members  of  the 
Nominating  Committee  and  floor 
directors  who  were  elected  prior  to  the 
1999  annual  election  in  Section  4.1  and 
in  the  note  to  Section  6.1(b)  of  the 
Constitution.  In  addition,  because  the 
offices  of  Chairman  of  the  Executive 
Committee  and  Vice  Chairman  of  the 
Board  will  no  longer  be  held  by  the 
same  person,  it  is  proposed  to  amend  a 
number  of  provisions  in  the 
Constitution  and  rules  that  refer  to  the 
Chairman  of  the  Executive  Committee  to 
make  them  refer  instead  to  the  Vice 
Chairman  of  the  Board  so  as  not  to 
change  their  intended  meaning. 

2.  Statutory  Basis 

The  CBOE  beUeves  that,  by  increasing 
the  public  representation  on  the 
Exchange's  Board  and  three  committees 
of  the  Board  (the  Executive,  Audit  and 
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Compensation  Committees)  such  that 
the  Board  and  these  three  committees 
are  balanced  between  industry  and 
public  directors,  and  by  requiring  that 
the  Chairman  of  the  Audit  Committee 
and  the  Compensation  Committee  be 
public  directors,  the  proposed 
amendment  to  the  Constitution  furthers 
the  objectives  of  Section  6(b)(3)  of  the 
Act  ^  to  assure  fair  representation  of  the 
members  of  the  Exchange  in  the 
selection  of  its  directors  and  in  the 
administration  of  its  affairs,  and  to 
provide  that  one  or  more  members  of 
the  Board  of  Directors  must  be 
representatives  of  investors  (i.e.,  public 
directors).  The  CBOE  also  believes  that 
the  proposed  amendment  furthers  the 
objectives  of  Section  6(b)(5)  of  the  Act '' 
to  protect  investors  and  the  public 
interest. 


B^  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change  vtrill  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change.  i 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Conunission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  nde 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 


Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Conunission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fi'om  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CBOE. 

All  submissions  should  refer  to  File 
No.  SR-CBOE-2002-48  and  should  be 
submitted  by  October  23,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 
Deputy  Secretary: 
[FR  D6c.  02-25008  Filed  10-1-02;  8:45  am) 
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of  Filing  of  Proposed  Rule  Change  by 
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Limit  Orders  Following  Exempted  ITS 
Trade-Through 

September  26,  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (tl^e 
"Act"),i  and  Rule  19b-4  thereimder.2 
notice  is  hereby  given  that  on 
September  20,  2002,  the  Chicago  Stock 
Exchange,  Incorporated  ("CHX"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Conunission  (the 
"Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II  and  III 
below,  which  Items  have  been 
substantively  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Ride  Change 

The  Exchange  proposes  to  amend 
certain  provisions  of  CHX  Article  XX, 
Rule  37,  which  governs,  among  other 


things,  execution  of  limit  orders  in  a 
CHX  specialist's  book  following  a  trade- 
through  in  the  primary  market. 
Specifically,  the  CHX  seeks  to  render 
voluntary  a  CHX  specialist's  obligation 
to  fill  limit  orders  in  the  specialist's 
book  following  a  primary  market  trade- 
through,  if  such  trade-through 
constitutes  an  Exempted  Trade-Through 
(as  defined  below).  "The  text  of  the 
"proposed  rule  change  is  available  at  the 
Commission  and  at  the  CHX.^ 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CHX  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  regarding  the 
proposal.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  FV  below.  The  CHX  has  prepared 
summaries,  set  forth  in  Sections  A,  B 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

On  August  28,  2002,  the  Commission 
issued  an  order  granting  a  de  minimis 
exemption  (the  "Exemption")  for 
transactions  in  certain  exchange-traded 
funds  ("ETFs")  from  the  trade-through 
provisions  of  the  Intermarket  Trading 
System  ("ITS")  Plan.-*  The  Exemption 
was  proposed  by  Commission  staff  to 
permit  rapid  execution  of  orders  in 
ETFs  at  prices  that  may  trade  through 
the  quotations  of  other  markets, 
including  the  NBBO  price.  Because 
Exempted  Trade-Throughs  will,  by 
definition,  be  exempt  fi^m  ITS 
'restrictions,  a  market  participant  that 
reports  execution  of  an  Exempted 
Trade-Through  will  not  be  required  to 
satisfy  an  administrative  request  bom 
any  ITS  participant  for  satisfaction 


«15U.S.C78f(b)(3). 
'  15  U.S.C  78flbM5). 


» 17  CFR  200.30-3(a)(12). 
>15U.S.C.  78s(b)(l)- 
»17CFR240.19b-4. 


^  In  this  submission,  the  CHX  seeks  permanent 
approval  of  a  rule  currently  in  effect  on  a  30-day 
pilot  basis.  See  SR-CHX-2002-29. 

■*  See  Securities  Exchange  Act  Release  No.  46428. 
67  FR  56607  (September  4,  2002).  At  present,  the 
exemption  extends  to  transactions  in  three 
designated  ETFs— the  Nasdaq-100  Index  ("QQQ"), 
the  Dow  Jones  Industrial  Average  C'DIAMONfDs") 
and  the  Standard  ft  Poor's  500  Index  ("SPDRs")— 
when  the  transactions  are  "executed  at  a  price  that 
is  no  more  than  three  cents  lower  than  the  highest 
bid  displayed  in  CX}S  and  no  more  than  three  cents 
higher  than  the  lowest  offer  displayed  in  CQS" 
(each,  an  "Exempted  Trade-Through").  The 
exemption  was  effective  as  of  September  4.  2002. 
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following  the  Exempted  Trade- 
Through.' 

Article  XX,  Rules  37(a)(3)  and  37(b)(6) 
of  the  CHX  Rules,  which  govern 
execution  of  limit  orders  in  a  CHX 
specialist's  book,  provides  for  execution 
of  such  orders  at  the  limit  price  when 
certain  conditions  occur  in  the  primary 
market  Specifically,  these  provisions 
obligate  a  CHX  specialist  to  fill  limit 
orders  in  his  book  if  there  is  a  trade- 
through  of  the  limit  price  in  the  primary 
market.  These  rule  provisions  were 
enacted  as  a  means  of  attracting  order 
flow  to  the  CHX,  by  guaranteeing  that  a 
limit  order  resident  in  a  CHX 
specialist's  book  would  receive  a  fill  if 
the  primary  market  traded  through  the 
limit  price.  The  CHX  specialist  is 
grilling  to  provide  this  "trade-through 
protection"  to  its  customer  limit  orders 
because  the  CHX  specialist  can  seek 
relief  via  ITS  in  the  event  of  a  trade- 
through. 

Now  that  the  Exemption  has  become 
effective,  however,  certain  primary 
market  trade-throughs  in  ETFs  that  will 
trigger  a  CHX  specialist's  obligation  to 
provide  trade-through  protection  will 
now  constitute  Exempted  Trade- 
Throughs,  and  will  leave  the  CHX 
specialist  without  recourse  to  seek 
satisfaction  from  the  primary  market. 
While  the  CHX  believes  that  certain 
CHX  specialists  may  still  wish  to 
provide  trade-throu^  protection  to 
their  limit  orders  for  business  and 
marketing  reasons,  the  CHX  believes 
that  trade-through  protection  should  no 
longer  be  mandated  in  the  case  of 
Exempted  Trade-Throughs.  The 
attached  nde  would  permit,  but  woiUd 
not  require,  a  CHX  specialist  firm  to  fill 
limit  orders  in  his  book  when  an 
Exempted  Trade-Through  occurs  in  the 
primary  market. 

2.  Statutory  Basis 

The  CHX  believes  the  proposal  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereimder  that  are  applicable  to  a 
national  securities  exchange,  and,  in 
particular,  with  the  requirements  of 
Section  6{b).8  The  CHX  believes  the 
proposal  is  consistent  with  Section 
6(b)(5)  of  the  Act'  in  that  it  is  designed 
to  promote  just  and  equitable  principles 
of  trade,  to  remove  impediments,  and  to 


^  Under  current  ITS  rules  and  practice,  if  an  ITS 
participant  trades  through  the  quotation  of  another 
ITS  participant,  thereby  violating  the  ITS  trade- 
through  prohibition,  the  non-violating  participant  is 
entitled  to  send  an  administrative  message  noting 
the  trade-through  and  the  violating  participant  is 
required  to  respond  with  a  commitment  to  trade  at 
the  price  and  size  quoted  by  the  non-violating 
participant 

•15U.S.C78(f)(b). 

7 15  U.S.C  78f[b)(5). 


perfect  the  mechanism  of,  a  &«e  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  of  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  Regarding  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  other  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
wiU: 

(A)  by  order  approve  the  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington.  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CHX.  All 
submissions  should  refer  to  File  No. 
SR-CHX-2002-31  and  should  be 
submitted  by  October  23, 2002. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  02-25007  Filed  10-1-02;  8:45  am] 
MjUno  cooe  wie-m-r 


SECURfTIES  AND  EXCHANGE 
COMMISSION 

[RelaaM  No.  34-46557;  HI*  No.  8R-CHX- 
2002-29] 

Setf-ReguMory  OrganizaHons;  Notice 
of  HIIng  and  Immediata  EWectlvn— ■ 
of  propo— d  Rule  Ctiange  by  The 
Chicago  Stock  ExdMwigei  Incoiporalad 
Relating  to  Execution  of  UmH  Orders 
Followfing  Exemplad  ITS  Trade* 
Through 

September  26,  200Z. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
"Act"),'  and  Rule  19h-4  thereunder.^ 
notice  is  hereby  given  that  on 
September  4,  2002,  the  Chicago  Stock 
Exchange,  Incorporated  ("CHX"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission  (the 
"Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I,  II 
and  III  below,  which  Items  have  been 
substantively  prepared  by  the  Exchange. 
On  September  25.  2002,  the  Exchange 
submitted  Amendment  No.  1  to  the 
proposed  rule  change.  ^  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organiiation's 
Statement  of  the  Terms  of  Snbitance  of 
the  Propoeed  Rule  Change. 

The  Exchange  proposes  to  amend 
certain  provisions  of  CHX  Article  XX, 
Rule  37,  which  governs,  among  other 
things,  execution  of  limit  orders  in  a 
CHX  specialist's  book  following  a  trade- 
througjli  in  the  primary  market. 
Specifically,  the  CHX  seeks  to  render 
voluntary  a  CHX  specialist's  obligation 
to  fill  limit  orders  in  the  specialist's 
book  following  a  primary  market  trade- 
through,  if  such  trade-through 
constitutes  an  Exempted  Trade- 
Through. 


•  17  CFR  200.30-3(aNl2). 

'  15  US.C.  78»(bKl). 

M7  CFR  240.196-4. 

'In  Amendment  No.  1.  the  Exchange  consented 
to  the  Commission's  treatment  of  the  proposed  rule 
change  as  being  filed  as  a  stated  policy,  practice  or 
interpretation  with  respect  to  the  meaning, 
administration  or  enforcement  of  an  existing  rule 
pursuant  to  Section  19(bK3HA)  of  the  Exchange  Act. 
15  U.S.C.  78s(bM3)(A).  In  addition,  the  Exchange 
clarified  that  the  proposed  rule  change  uras  being 
submitted  as  a  3(Hiay  pilot 
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The  text  of  the  proposed  rule  change, 
which  would  be  in  effect  for  a  pilot 
period  of  30  days,  is  available  at  the 
Commission  and  at  the  CHX. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  tke  Proposed  Rule 
Change 

in  its  filing  with  the  Commission,  the 
CHX  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  regarding  the 
proposal.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CHX  has  prepared 
summaries,  set  forth  in  Sections  A,  B 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose  I 

On  August  28,  2002,  the  Commission 
issued  an  order  granting  a  de  minimis 
exemption  (the  "Exemption")  for 
transactions  in  certain  exchange-traded 
funds  ("ETFs")  from  the  trade-through 
provisions  of  the  hitermarket  Trading 
System  ("ITS")  Plan.*  The  Exemption 
was  proposed  by  Commission  staff  to 
permit  rapid  execution  of  orders  in 
certain  ETFs  at  prices  that  may  trade 
through  the  quotations  of  other  markets, 
including  the  N6BO  price.  Because 
Exempted  Trade-Throughs  will,  by 
definition,  be  exempt  from  ITS 
restrictions,  a  market  participant  that 
reports  execution  of  an  Exempted 
Trade-Through  will  not  be  required  to 
satisfy  an  administrative  request  from 
any  ITS  participant  for  satisfaction 
following  the  Exempted  Trade- 
Through.5 

Article  XX.  Rules  37(a)(3)  and  37(b)(6) 
of  the  CHX  Rules,  which  govern 


*  Set!  Securities  Exchange  Act  Release  No.  46428. 
67  FR  56607  (September  4.  2002).  At  present,  the 
Exemption  extends  to  transactions  in  three 
designated  ETFs— the  Nasdaq-100  Index -COOQ"). 
the  Dow  [ones  Industrial  Average  ("DIAMONDS") 
and  the  Standard  &  Poor's  500  Index  ( "SPDRs "}— 
when  the  transactions  are  "executed  at  a  price  that 
is  no  more  than  three  cents  lower  than  the  highest 
bid  displayed  in  CQS  and  no  more  than  three  cents 
higher  than  the  lowest  offer  displayed  in  CXjS" 
(each,  an  "Exempted  Trade-Through").  The 
Exemption  is  effective  as  of  September  4,  2002. 

>  Under  current  ITS  rules  and  practice,  if  an  ITS 
participant  trades  through  the  quotation  of  another 
ITS  participant,  thereby  violating  the  ITS  trade- 
through  prohibition,  the  non-violating  participant  is 
entitled  to  send  an  administrative  message  noting 
the  trade-through  and  the  violating  participant  is 
required  to  respond  with  a  commitment  to  trade  at 
the  price  and  size  quoted  by  the  non-violating 
participant. 


execution  of  limit  orders  in  a  CHX 
specialist's  book,  provide  for  execution 
of  such  orders  at  the  limit  price  when 
certain  conditions  occ\ir  in  the  primary 
market.  Specifically,  these  provisions 
obligate  a  CHX  specialist  to  fill  limit 
orders  in  his  book  if  there  is  a  trade- 
through  of  the  limit  price  in  the  primary 
market.  These  rule  provisions  were 
enacted  as  a  means  of  attracting  order 
flow  to  the  CHX  by  guaranteeing  that  a 
limit  order  resident  in  a  CHX 
specialist's  book  would  receive  a  fill  if 
the  primary  market  traded  through  the 
limit  price.  The  CHX  specialist  is 
willing  to  provide  this  "trade-through 
protection"  to  its  customer  limit  orders 
because  the  CHX  specialist  can  seek 
relief  via  ITS  in  the  event  of  a  trade- 
through. 

Now  that  the  Exemption  has  become 
effective,  however,  certain  primary 
market  trade-throughs  in  ETFs  that  will 
trigger  a  CHX  specialist's  obligation  to 
provide  trade-through  protection  will 
now  constitute  Exempt  Trade-Throughs, 
and  will  leave  the  CHX  specialist 
without  recourse  to  seek  satisfaction 
from  the  primary  market.  While  the 
CHX  believes  that  certain  CHX 
specialists  may  still  wish  to  provide 
trade-through  protection  to  their  limit 
orders  for  business  and  marketing 
reasons,  the  CHX  believes  that  trade- 
through  protection  should  no  longer  be 
mandated  in  the  case  of  Exempted 
Trade-Throughs.  The  proposed  rule,  in 
effect  for  a  pilot  period  of  30  days, 
would  permit,  but  would  not  require,  a 
CHX  specialist  firm  to  fill  limit  orders 
in  his  book  when  an  Exempted  Trade- 
Through  occurs  in  the  primary  market. 

2.  Statutory  Basis 

The  CHX  believes  the  proposal  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  that  are  applicable  to  a 
national  exchange,  and,  in  particular, 
with  the  requirements  of  section  6(b).^ 
The  CHX  believes  the  proposal  is 
consistent  with  Section  6(b)(5)  of  the 
Act  ^  in  that  it  is  designed  to  promote 
just  and  equitable  principles  of  trade,  to 
remove  impediments,  and  to  perfect  the 
mechanism  of,  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization's  ^ 
Statement  of  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 


any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  Regarding  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received. 

m.  Date  of  EflGectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  constitutes 
a  stated  policy,  practice  or 
interpretation  with  respect  to  the 
meaning,  administration,  or 
enforcement  of  an  existing  rule  of  the 
Exchange  and  therefore,  has  become 
effective  pursuant  to  section 
19(b)(3)(A)(i)  of  the  Act"  and 
subparagraph  (f)(1)  of  Rule  19b-4 
thereunder.^ 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0609.  Copies  of  the  submissions, 
aU  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CHX,  All 
submissions  should  refer  to  File  No. 
SR-CHX-2002-29  and  should  be 
submitted  by  October  23,  2002. 


•  15  U.S.C.  78(f)(b). 
M5U.S.C  78flb)(5). 


•15  U.S.C.  78s(b)(3MAKi). 
•17  CFR  24O.igb-«(0(l). 


Federal  Register /Vol.  67,  No.  191 /Wednesday,  October  2,  2002 /Notices 


61943 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  02-25009  Filed  10-1-02;  8:45  am) 
BILUNG  CODE  a010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46561 ;  File  No.  SR-OCC- 
2002-09] 

Salf-Ragulatory  Organizations;  The 
Options  Clearing  Corporation;  Order 
Granting  Approval  of  a  Proposed  Rule 
CtMMigs  Relating  to  Fixing  Settlement 
Prices  In  the  Event  of  Martcat 
Disruptions 

September  26,  2002. 

I.  Introduction 

On  May  17,  2002,  The  Options 
Clearing  Corporation  ("OCC")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  proposed 
rule  change  SR-C)CC-2002-O9  pursuant 
to  section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act").i  Notice 
of  the  proposal  was  published  in  the 
Federal  Register  on  August  1,  2002.=^  No 
comment  letters  were  received.  For  the 
reasons  discussed  below,  the 
Commission  is  approving  the  proposed 
rule  change. 

n.  Description 

The  primary  purpose  of  the  proi>osed 
rule  change  is  to  ensure  that  OCC  will 
have  the  ability,  in  case  of  market 
disruptions,  to  conform  settlement 
prices  for  OCC-cleared  security  futures 
and  index  options,  where  appropriate, 
to  settlement  prices  that  are  used  for 
related  products  (such  as  other  futures 
on  the  same  security  or  index)  traded  in 
other  markets  and  not  cleared  by  OCC. 
The  proposed  nde  change  will  primarily 
affect  the  fixing  of  exercise  settlement 
amounts  for  expiring  options  as  well  as 
final  settlement  prices  for  maturing 
futures  contracts,^  OCC  does  not 
anticipate  any  substantive  change  in  its 
present  policy  with  respect  to  fixing 
settlement  prices  for  options  that  are 
exercised  prior  to  expiration.^ 


'  In  the  event  of  an  interruption  in  the 
markets  for  an  underlying  security  or 
one  or  more  component  securities  in  an 
underlying  index,  OCC  needs  to  have 
discretion  to  act  to  set  final  settlement 
values  in  a  manner  that  avoids 
inconsistencies  between  the  futures  and 
options  markets  and  among  futures 
markets.^  At  times,  investors  employ 
hedging  and  other  trading  strategies  that 
involve  holding  positions  in  different 
contracts  on  the  same  underlying 
security  or  index.  These  strategies  are 
based  on  the  expectation  that  the  values 
of  different  derivative  contracts  with  the 
same  imderlying  interest  will  have  a 
predictable  relationship  to  one  another. 
This  expectation  may  not  be  met  when 
trading  halts  or  other  disruptions  in 
markets  for  the  underlying  interests 
require  the  derivatives  markets  to  fix 
settlement  prices  using  prices  or  values 
other  than  those  that  would  normally  be 
used.  In  such  cases,  discrepancies  in 
settlement  prices  can  occur  unless 
prices  for  derivative  products  traded  in 
different  markets  are  fixed  using  a 
common  method.  Unless  such 
coordination  occurs,  investors  with 
positions  in  options  and  futures  that 
were  intended  to  hedge  one  another 
may  find  that  the  positions  do  not 
produce  the  anticipated  offset. 

In  the  spring  of  2000,  OCC  attempted 
to  solve  the  problem  of  a  potential 
disconnect  between  the  options  and 
futures  markets  in  setting  final  index 
contract  settlement  prices  by 
conforming  its  rules  more  closely  to  the 
rules  of  the  Chicago  Mercantile 
Exchange  ("CME")  as  then  in  effect.^ 
OCC's  rule  change  broadened  the 
circiunstances  under  which  OCC  could 
fix  a  settlement  price  for  expiring  index 
options  to  include  situations  where 
market  disruptions  affected  one  or  more 


"»17  CFR  200.3O-3(a)(12). 

'15  U.S.C.  78s(b)(l). 

2  Securities  Exchange  Act  Release  No.  46265  (|uly 
25.  2002).  67  FR  49973. 

'These  will  include  single  stock  futures  and 
narrow-based  index  futures  as  well  as  broad-based 
index  fuhires  subject  to  the  exclusive  jurisdiction 
of  the  Commodity  Futures  Trading  Commission. 

*That  general  policy  will  be  restated  in  new 
Interpretation  .02  to  Section  4  of  Article  XVII  of 
OCC's  by-laws. 


'  This  rule  change  will  affiact  the  fixing  of  final 
settlement  prices  for  futures  contracts  and  exercise 
settlement  amounts  for  options.  However,  in  the 
case  of  options  exercised  other  than  at  expiration, 
coordination  with  other  markets  is  ordinarily  not  a 
significant  factor  because  either  there  is  no 
concurrent  final  settlement  in  related  futures 
markets  or  an  investor  need  not  exercise  the  option. 

"For  example,  CME  Rule  2003. A.,  which  governs 
the  method  fbr  determining  the  final  settlement 
price  for  Standard  &  Poor's  500  Stock  Index 
Futures,  provided  (at  that  time)  as  follows: 

If  the  primary  market  for  a  component  stock  in 
the  index  does  not  open  on  the  day  scheduled  for 
determination  of  the  Final  Settlement  Price,  then 
the  price  of  that  stock  shall  be  determined,  for  the 
purposes  of  calculating  the  Final  Settlement  Price, 
based  on  the  opening  price  of  that  stock  on  the  next 
day  that  its  primary  market  is  open  for  trading. 

If  a  component  stock  in  the  index  does  not  trade 
on  the  day  scheduled  for' determination  of  the  Final 
Settlement  Price  while  the  primary  market  for  that 
stock  is  open  for  trading,  the  price  of  that  stock 
shall  be  determined,  for  the  purposes  of  calculating 
the  Final  Settlement  Price,  based  on  the  last  sale 
price  of  that  stock. 


securities  in  an  index  (as  opposed  to 

"securities  representing  a  substantial 
portion  of  the  value  of  an  index  ")  and 
added  a  paragraph  relating  solely  to 
expiring  options  specifically  permitting 
OCC  to  fix  settlement  prices  based  on 
the  next  opening  prices  for  one  or  more 
component  stocks.^ 

Effective  December  1,  2001,  CME 
changed  its  rules  governing  its  method 
of  fixing  final  settlement  prices  for  each 
of  its  index  futures  products  under 
certain  circimistances.  CME's  newly 
amended  rules  provide  that  if  the 
primary  market  for  a  component  stock 
opens  for  trading  on  the  day  scheduled 
for  determination  of  a  final  settlement 
price  but  the  component  stock  does  not 
trade  while  the  market  is  open,  the  price 
of  the  component  stock  for  purposes  of 
calculating  the  final  settlement  price 
will  be  based  on  the  last  sale  price  of  the 
stock  unless  CME's  president  or  his 
delegate  determines  that  there  is  a 
reasonable  likelihood  that  trading  in  the 
component  stock  will  occur  shortly.  In 
that  case,  for  purposes  of  determining 
the  final  settlement  price,  the  price  of 
the  component  stock  may  be  based  on 
the  opening  price  of  the  component 
stock  on  the  next  day  the  component 
stock  is  traded  on  its  primary  market." 

OCC's  existing  rules  do  not  authorize 
OCC  to  fix  a  settlement  price  based  on 
a  stock's  next  opening  price  in 
situations  where  the  stock's  primary 
market  is  open  but  the  stock  does  not 
trade.  SR-OCC-00-01  authorized  the 
use  of  opening  values  only  in  cases 
where  a  stock's  primary  market  did  not 
open  or  remain  open  for  trading  at  or 
before  the  time  when  the  exercise 
settlement  amount  would  ordinarily  be 
determined.  As  a  result,  OCC  is  again 
faced  with  a  potential  disconnect 
between  its  rules  and  CME's  rules. 

The  most  fundamental  aspect  of  SR- 
OCC-00-01  was  that  for  the  first  time 
OCC  was  allowed  to  fix  a  settlement 


'  Securities  Exchange  Act  Release  No.  42769  (May 
9,  2000).  65  FR  31036  (May  15,  2000)  [SR-OGC- 
2000-01). 

■  For  example,  CME  added  the  following 
underlined  language  to  CME  Rule  2003. A: 

If  a  component  stock  in  the  index  does  not  trade 
on  the  day  scheduled  for  determination  of  the  Final 
Settlement  Price  while  the  primary  market  for  that 
stock  is  open  for  trading,  the  price  of  thai  stock 
shall  be  determined,  for  the  purposes  of  calculating 
the  Final  Settlement  Price,  based  on  the  last  sale 
price  of  that  stock.  However  if  the  President  of  the 
Exchange  or  his  delegate  determine*  that  there  is 
a  reasonable  likelihood  that  trading  in  the  stock 
shall  occur  shortly,  the  President  or  his  delegate 
may  instruct  that  the  price  of  stock  shall  be  based, 
for  the  purpose*  of  calculating  the  Final  Settlement 
Price,  on  the  opening  price  of  the  stock  on  the  next 
day  that  it  is  traded  on  its  primary  market.  Factors 
to  be  considered  in  determining  whether  trading  in 
the  stock  is  likely  to  occur  shortly  shall  include  the 
nature  of  the  event  and  recent  liquidity  levels  in  the 
affected  stock. 
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value  based  on  prices  that  occurred  after 
an  expiration  and  to  treat  options  that 
were  in  the  money  based  upon  that 
subsequently  determined  price  as 
having  been  exercised  on  the  expiration 
date.  This  rule  change  makes  more 
explicit  the  broad  scope  of  OCC's 
discretion  to  invoke  that  authority  and 
the  broad  discretion  that  OCC  or  an 
adjustment  panel  (in  the  case  of  options) 
has  in  fixing  final  settlement  prices  and 
exercise  settlement  amounts.^  The  nUe 
change  also  will  make  clear  that  OCC 
may  follow  the  procedures  in  CME's 
current  rule  and  may  use  either  the 
latest  closing  prices  for  individual 
stocks  that  fail  to  trade  or  use  opening 
prices  for  the  next  day  on  which  the 
stock  trades. 

The  authority  to  fix  final  settlement 
prices  for  futures  and  exercise 
settlement  amoimts  for  options  in 
unusual  market  conditions  should  be 
sufficiently  broad  to  ensure  that  the 
authority  will  exist  to  conform  such 
settlement  values  to  the  settlement 
values  established  for  related  products 
traded  in  other  markets  whenever  that 
result  is  deemed,  on  balance,  to  be  in 
the  best  interest  of  investors.  Experience 
has  shown  that  this  authority  must  be 
stated  broadly  so  that  if  CME  or  other 
related  markets  in  the  future  amend  the 
circumstances  in  which  they  can  fix 
settlement  values  or  the  means  that  they 
use  to  fix  those  values,  OCC  will  not 
need  to  amend  its  rules  further  to 
conform.  Because  CME  and  other 
markets  often  do  not  coordinate  with 
OCC  when  they  change  their  rules 
governing  the  fixing  of  settlement 
values,  OCC  may  not  be  able  to  conform 
its  rules  to  amendments  made  by  other 
markets  quickly  enough  to  avoid  a 
disconnect  between  the  futures  and 
options  markets.  The  rule  change 
provides  broad  discretion  both  as  to  the 
circumstances  in  which  authority  would 
exist  to  fix  a  settlement  value  and  the 
method  by  which  the  settlement  value 
would  be  fixed. 

The  primary  purpose  of  the  rule 
change  is  to  give  OCC  broad 
discretionary  authority  to  adjust 
settlement  values  for  OCC-cleared  index 
options  and  futiires  whenever,  and  in 
whatever  manner,  OCC  deems 
appropriate  to  avoid  a  disconnect 
between  the  futures  and  options  markets 
or  among  the  futiires  markets.  It  is 
equally  important  to  note,  however,  that 
such  coordination  is  primarily  of 
importance  only  when  OCC-cleared 
options  are  exercised  on  expiration 
dates  or  when  OCC-cleared  futures  have 
maturity  dates  that  coincide  with  the 


'  A  supplement  to  the  Options  Disclosure 
Document  that  describes  the  substance  of  the  by- 
law changes  proposed  herein  has  been  filed  with 
the  Commission. 


expiration,  maturity,  or  delivery  dates  of 
related  contracts  traded  in  other 
markets.  Accordingly,  exercises  of  index 
options  prior  to  the  expiration  date 
would  not  necessarily  be  adjusted  to 
conform  to  activity  in  other  markets. 
Finally,  even  in  the  case  of  final 
settlement  values  that  would  ordinarily 
correspond  with  final  settlement  values 
in  other  markets,  the  coordination  of 
such  settlement  values  is  not  the  only_ 
factor  that  OCC  (or  an  adjustment  panel) 
will  consider  in  deciding  whether  and 
how  to  fix  settlement  values. 
Accordingly,  there  could  be 
circimistances  where  settlement  values 
for  OCC-cleared  products  woiUd  not  be 
conformed  to  prices  used  in  other 
markets  even  though  the  authority 
would  exist  to  do  so. 

m.  Discussion 

Section  19(b)(2)(B)  of  the  Act  directs 
the  Commission  to  approve  a  proposed 
rule  change  of  a  self-regulatory 
organization  if  it  finds  that  such 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereimder 
applicable  to  such  organization.  Section 
17A(b)(3)(F)  of  the  Act  requires  that  the 
rules  of  a  clearing  agency  be  designed  to 
protect  investors  and  the  public 
interest.'"  By  being  able  in  times  of 
market  disruptions  to  conform 
settiement  prices  for  security  futures 
and  index  options  to  settlement  prices 
that  are  used  for  related  products  traded 
in  other  markets,  OCC  will  be  able  to  fix 
exercise  prices  to  better  meet  investors' 
expectations  in  establishing  hedged 
positions  that  the  values  of  different 
derivatives  contracts  with  the  same 
underlying  interest  will  have  a 
predictable  relationship  to  one  another. 
As  a  result,  investors  will  be  better 
protected  firom  losses  resulting  from 
market  disruptions.  Therefore,  OCC's 
proposed  rule  change  meets  the 
reqxiirements  of  section  17A(b)(3)(F). 

IV.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  in 
particular  with  the  requirements  of 
section  17A  of  the  Act  and  the  rules  and 
regulations  thereimder  applicable. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
OCC-2002-09)  be,  and  hereby  is, 
approved. 


For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 

Depu  ty  Secretary. 

[PR  Doc.  02-25010  Filed  10-1-02;  8:45  amj 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[nstoats  No.  34-46545;  Hie  No.  SR-Pttlx- 
2002-49] 

Self-Regulatory  Organizations;  Nottee 
of  Filing  of  Proposed  Rule  Change  by 
the  Philadelphia  Stocit  Exchange,  Inc. 
Relating  to  Extension  of  PACE 
Guarantee  Exemption 

September  24.  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on 
September  1 2 ,  2002 ,  the  Philadelphia 
Stock  Exchange,  Inc.  ("Phlx"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II.  and 
in  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization. 

The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  nde  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx  proposes  to  amend  the  first 
paragraph  of  Supplementary  Material 
Section  .10(a)(iii)  of  Exchange  Rule  229, 
Philadelphia  Stock  Exchange 
Automated  Communication  and 
Execution  System  (PACE"),3  to  extend  a 
current  exemption  from  that  provision 
so  that  it  will  be  effective  for  as  long  as 
the  Commission's  exemption  bom 
section  8(d)  of  the  ITS  Plan  issued  by 
Commission  Order  dated  August  28, 
2002  (the  "ITS  Exemption")  remains  in 
effect.-* 


•»  15  U.S.C  78q-l(b)(3)(F). 


"  17  CFR  20O.3O-3(8)(12). 

» 15  U.S.C.  78s(b)(l). 

»17CFR240.19b-4. 

>  PACE  is  the  Exchange's  Automated 
Communication  and  Execution  System.  PACE 
provides  a  system  for  the  automatic  execution  of 
orders  on  the  Exchange  equity  floor  imder 
predetermined  conditions. 

*  See  Securities  Exchange  Act  Release  No.  46428, 
67  FR  56607  (September  4.  2002)  (Order  Pursuant 
to  Section  11 A  of  the  Securities  Exchange  Act  of 
1934  and  Rule  llAa3-2(f)  thereunder  Granting  A 
De  Minimis  Exemption  for  Transactions  in  Certain 
Exchange-Traded  Funds  from  the  Trade-Through 
Provisions  of  the  Intennarket  Trading  System.).  The 
ITS  Plan  is  a  national  market  system  plan  approved 
by  the  Commission  pursuant  to  Section  1 1 A  of  the 
Act  and  Rule  11Aa3-2  thereunder. 
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The  text  of  the  proposed  rule  change 
is  available  at  the  Phlx  and  the 
Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  tiie  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  FV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Exchange  Rule  229,  Supplementary 
Material  Section  .10(a)(iii)  provides  that 
if  100  or  more  shares  print  through  the 
limit  price  on  any  exchange(s)  eligible 
to  compose  the  PACE  Quote  ^  after  the 
time  of  entry  of  any  such  order  into 
PACE,  the  specialist  shall  execute  all 
such  orders  at  the  limit  price  without 
waiting  for  an  acctimulation  of  1000 
shares  to  print  at  the  limit  price  on  the 
New  York  market.^  On  August  28,  2002, 
the  Commission  issued  the  ITS 
Exemption  which  applies  to  the 
exchange-traded  funds  ("ETFs") 
tracking  the  Nasdaq- 100  Index 
("QQQs"),  the  Dow  Jones  Industrial 
Average  ("DIAMONDS"),  and  the 
Standard  &  Poor's  500  hidex 


3  PACE  Quote  is  defined  in  Rule  229  as  the  best 
bid/ask  quote  among  the  American,  Boston, 
Cincinnati,  Chicago.  New  York,  Pacific  or 
Philadelphia  Stock  Exchange,  or  the  Intennarket 
Trading  System/Computer  Assisted  Execution 
System  ("ITS/CAES")  quote,  as  appropriate. 

^To  be  understood.  Section  .10(a)(iii)  must  be 
read  in  conjunction  with  the  preceding  Section  of 
the  PACE  Rule.  Supplementary  Material  Section 
.10(a)(ii)  provides  as  follows: 

Non-Marketable  Limit  Orders — Unless  the 
member  organization  entering  orders  otherwise 
elects,  round-lot  limit  orders  up  to  500  shares  and 
the  round-lot  portion  of  PRL  limit  orders  up  to  599 
shares  which  are  entered  at  a  price  different  than 
the  PACE  Quote  will  be  executed  in  sequence  at  the 
limit  price  when  an  accumulative  volume  of  1000 
shares  of  the  security  named  in  the  order  prints  at 
the  limit  price  or  better  on  the  New  York  market 
after  the  time  of  entry  of  any  such  order  into  PACE. 
For  each  accumulation  of  1000  shares  which  have 
been  executed  at  the  limit  price  on  the  New  York 
market,  the  specialist  shall  execute  a  single  limit 
order  of  a  participant  up  to  a  maximum  of  500 
shares  for  each  round-lot  limit  order  up  to  500 
shares  or  the  round-lot  portion  of  a  PRL  limit  order 
up  to  599  shares. 


("SPDRs").^  On  September  4,  2002  (the 
effective  date  of  the  ITS  Exemption)  the 
Exchange  filed  a  proposed  rule  change 
for  immediate  effectiveness  to  adopt  an 
exemption  from  the  first  paragraph  of 
Phlx  Rule  229.10(a)(iii)  beginning 
September  4,  2002  for  a  period  of  30 
days  ending  on  October  4,  2002. ^  This 
exemption  was  intended  correlate  with 
the  ITS  Exemption. 

Phlx  Rtde  229.10(a)(iii)  requires  a 
Phlx  specialist  to  execute  certain  orders 
that  are  traded-through  by  another 
market  center.  Previously,  although  the 
specialist  had  this  obligation  the 
specialist  was,  in  turn,  entiUed  to 
"satisfaction"  of  those  orders  pursuant 
to  section  8(d)  of  the  ITS  Plan.  Now, 
where  trading  through  is  no  longer 
prohibited  by  the  ITS  Plan,  as 
enumerated  in  the  ITS  Exemption,  the 
specialist  does  not  have  recourse  to  seek 
"satisfaction"  for  these  orders  and  is 
alone  responsible  for  those  executions. 
Thus,  the  Phlx  believes  that  its 
provision  guaranteeing  an  execution  no 
longer  makes  sense.  Moreover,  the 
provision  now  unduly  burdens  the 
specialist  by  requiring  the  specialist  to 
execute  orders  in  situations  where  the 
specialist  does  not  have  access  to 
trading  at  that  price.  Thus,  the  Exchange 
is  proposing  that  the  existing  exemption 
from  the  requirements  of  the  first 
paragraph  of  Rule  229  Supplementary 
Material  Section  10(a)(iii),  which 
expires  on  October  4,  2002,  remain  in 
effect  so  long  as  the  ITS  Exemption 
remains  in  effect,  including  by  any 
extensions  the  Commission  may 
determine  to  provide. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  section  6(b)  of  the  Act  ^ 
in  general  and  furthers  the  objectives  of 
section  6(b)(5) '°  in  particular  in  that  it 


''The  Exchange  does  not  currently  trade 
DIAMONDS  or  SPDRs  but  may  determine  to  do  so 
in  the  future.  The  Exchange  does  trade  QQQs.  The 
Nasdaq-100<S.  Nasdaq-100  Index(S>.  Nasdaq®,  The 
Nasdaq  Stock  Market®  Nasdaq-100  Shares,  sm, 
Nasdaq-100  Tnist^^,  Nasdaq-100  Index  Tracking 
Stock^M,  and  QQQ*"  are  trademarks  or  service 
marks  of  The  Nasdaq  Stock  Market,  Inc.  {Nasdaq) 
and  have  been  licensed  for  use  for  certain  purposes 
by  the  Philadelphia  Stock  Exchange  pursuant  to  a 
License  Agreement  with  Nasdaq.  The  Nasdaq-100 
Index®  (the  Index)  is  determined,  composed,  and 
calculated  by  Nasdaq  without  regard  to  the 
Licensee,  the  Nasdaq-100  Trust^^,  or  the  beneficial 
owners  of  Nasdaq-100  Shares^'^.  Nasdaq  has 
complete  control  and  sole  discretion  in 
determining,  comprising,  or  calculating  the  Index  or 
in  modifying  in  any  way  its  method  for 
determining,  comprising,  or  calculating  the  Index  in 
the  future. 

"  See  Securities  Exchange  Act  Release  No.  46481 
(September  10.  2002).  67  FR  58669  (September  17. 
2002)  (SR-Phb(-2002-«8). 

''15U.S.C78j[b). 

'"15  U.S.C.  78fn))(5) 


is  designed  to  promote  just  and 
equitable  principles  of  trade;  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
setUing,  processing  information  with 
respect  to,  and  facilitating  transactions 
in  securities;  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system;  and,  in  general,  to  protect 
investors  and  the  public  interest;  and  is . 
not  designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers  or  dealers.  By  adopting 
the  proposed  exemption,  the  Exchange 
avoids  burdening  specialists  beginning 
October  4,  2002,  with  the  obligation  to 
fill  an  order  in  circumstances  where  an 
external  event  triggered  the  execution 
obligation  and  the  specialist  could  not 
access  trading  at  that  price. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Phlx  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the. 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

m.  Date  of  Efifiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  other  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  peribd  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change, 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  Mrith  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW., 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
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Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Phlx.  All 
submissions  should  refer  to  File  No. 
SR-Phbc-2002^9  and  should  be 
submitted  by  October  23,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. ' ' 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  02-25006  Filed  10-1-02:  8:45  am) 

BILLING  COOC  8010-01-P 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaatw  #3447] 

State  Of  Indiana 

As  a  result  of  the  President's  major 
disaster  declaration  on  September  25, 
2002. 1  find  that  Bartholomew. 
Blackford^  Brown,  Daviess,  Decatur, 
DelawarerPayette,  Franklin,  Gibson. 
Grant.  Greene.  Hamilton.  Hancock. 
Hendricks,  Henry,  Jay,  Johnson,  Knox. 
Lawrence.  Madison.  Marion.  Monroe. 
Morgan,  Owen,  Pike,  Posey,  Randolph. 
Rush.  Shelby.  Sullivan.  Tipton  and 
Vanderburgh  in  the  State  of  Indiana 
constitute  a  disaster  area  due  to 
damages  caused  by  severe  storms  and 
tornadoes  occurring  on  September  20, 
2002.  Applications  for  loans  for 
physical  damage  as  a  result  of  this 
disaster  may  be  filed  until  the  close  of 
business  on  November  25,  2002  and  for 
economic  injiuy  until  the  close  of 
business  on  June  25,  2003  at  the  address 
listed  below  or  otl^er  locally  announced 
locations:  | 

U.S.  Small  Business  Administration, 

Disaster  Area  2  Office,  One  Baltimore 

Place,  Suite  300,  Atlanta,  GA  30308. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  imtil  the  specified 
date  at  the  above  location:  Adams, 
Boone,  Clay,  Clinton,  IDearbom,  Dubois, 
Howard.  Huntington.  Jackson,  Jennings, 
Martin,  Miami.  Montgomery.  Orange. 
Putnam,  Ripley,  Union,  Vigo,  Wabash, 
Warrick.  Washington,  Wayne  and  Weils 
in  the  State  of  Indiana;  Clark,  Crawford. 
Gallatin.  Lawrence,  Wabash  and  White 


counties  in  the  State  of  Illinois; 
Henderson  and  Union  counties  in  the 
State  of  Kentucky;  and  Butler.  Darke, 
Hamilton  and  Mercer  counties  in  the 
State  of  Ohio. 
The  interest  rates  are: 


Percent 

For  Physical  Damage: 

Homeowners  with  credit 
available  elsewhere   

6.625 

Homeowners  without  credit 
available  elsewtiere  

3.312 

Businesses  with  credit  avail- 
able elsewtiere         

7.000 

Businesses  and  non-profit  or- 
ganizations without  credit 
availat>le  elsewhere  

3.500 

Others  (including  non-profit 
organizations)  with  credit 
available  elsewtiere  

6.375 

For  Economic  Injury: 

Businesses  and  small  agficul- 
tural  cooperatives  without 
credit  available  elsewhere 

3.500 

"  17  CFR  20O.3O-3(aMl2). 


The  number  assigned  to  this  disaster 
for  physical  damage  is  344711.  For 
economic  injury  the  number  is  9R7600 
for  Indiana;  9R7700  for  Illinois;  9R7800 
for  Kentucky;  and  9R7900  for  Ohio. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  September  26.  2002. 

S.  George  Camp, 

Acting  Associate  Administrator  for  Disaster 

Assistance. 

[FR  Doc.  02-24995  Filed  10-1-02;  8:45  am) 
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OFFICE  OF  SPECIAL  COUNSEL 

Gukteilnes  for  Ensuring  arKl 
Maximizing  the  Quality,  Otijectivity. 
Utility,  and  integrity  of  Information 
Disseminated  by  the  Office  of  Special 
Counsel  (OSC) 

AGENCY:  Office  of  Special  Counsel 
ACTION:  Final  Agency  Guidelines 

SUMMARY:  Pursuant  to  guidance  issued 
by  the  Office  of  Management  and 
Budget  (OMB),  the  U.S.  Office  of  Special 
Counsel  (OSC)  published  a  Federal 
Register  (FR)  notice  on  April  30,  2002, 
inviting  public  comment  on  its  draft 
report  to  OMB  with  proposed  OSC 
guidelines  for  ensuring  and  maximizing 
the  quality,  objectivity,  utility,  and 
integrity  of  certain  information 
disseminated  to  the  public 
("information  quality  guidelines").  67 
FR  21316.  This  notice  describes 
comments  received,  and  announces  the 
availability  of  OSC's  final  information 
quality  guidelines. 


DATES:  Final  OSC  information  quality 
guidelines  become  effective  on  October 
2,2002 

FOR  FURTHER  INFORMATION  CONTACT: 
Shar)m  Danch,  by  mail  (Planning  and 
Advice  Division,  Office  of  Special 
Counsel,  1730  M  Street,  NW.,  (Suite 
201),  Washington,  DC  20036-4505),  or 
electronic  mail  {info__quality@osc.gov). 
OSC's  final  information  quality 
guidelines  are  available  on  the  agency 
Web  site  (http://www.osc.gov,  at  the 
"Reading  Room"  link). 

SUPPLEMENTARY  INFORMATION:  OMB 

guidelines,  issued  to  Federal  agencies 
luider  section  515  of  the  Treasury  and 
General  Government  Appropriations 
Act  for  Fiscal  Year  2001  (Public  Law 
106-554, 114  Stat.  2763),  provide  that 
each  agency  should:  (1)  develop 
information  resources  management 
procediires  and  issue  agency  guidelines 
to  ensure  the  quality,  objectivity,  utility 
and  integrity  of  information 
disseminated  by  the  agency  to  the 
public;  (2)  establish  administrative 
mechanisms  for  affected  persons  to  seek 
and  obtain  the  correction  of 
disseminated  information  that  does  not 
comply  with  the  OMB  or  agency 
guidelines;  and  (3)  report  aimually  to 
OMB  on  requests  for  correction  received 
by  the  agency  and  the  resolution  of 
those  requests.  OMB  advises  agencies  to 
use  common  sense  in  adapting  its 
guidelines  to  information  disseminated 
to  the  public,  taking  into  accoimt  the 
nature  and  importance  of  the 
information  involved.  Finally,  OMB 
encourages  agencies  to  incorporate 
standards  and  procedures  required  by 
its  guidelines  into  existing  agency 
information  management  and 
administrative  practices,  imder 
.applicable  laws  and  OMB  circulars. 

On  April  30,  2002,  pursuant  to  the 
OMB  guidelines,  OSC  published  its 
draft  report  to  OMB  with  proposed  OSC 
information  quality  guidelines,  and 
invited  public  comment  on  or  before 
Jime  1,  2002.  OSC  received  one 
response,  from  the  Center  for  Regulatory 
Effectiveness  (CRE),  on  May  30th,  2002. 
On  June  6,  2002,  OMB  gave  agencies  an 
extension  of  time  (to  August  1,  2002)  in 
which  to  submit  their  reports  with 
proposed  guidelines  to  OMB,  and 
suggested  that  agencies  consider 
extending  the  public  comment  period 
on  their  guidelines.  67  FR  40755.  On 
July  8.  2002,  OSC  published  a  notice 
extending  the  public  comment  period  to 
July  10,  2002.  67  FR  45168.  A  second 
response,  received  bom.  Citizens  for 
Sensible  Safeguards  (CSS)  on  June  14. 
2002,  was  deemed  to  have  been  received 
during  the  comment  period,  as 
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extended.  OSC  carefully  considered 
both  responses  received. 

CRE  advised  OSC  that  its  response 
(entitled  "Proposed  CRE  Generic 
Comments  to  all  Federal  Agencies 
Related  to  Data  Quality  Guidelines") 
consisted  of  generic  comments, 
provided  to  all  Federal  agencies  on 
cross-cutting  issues  that  might  apply  to 
draft  guidelines  of  only  some  agencies. 
OSC  reviewed  the  CRE  comments,  and 
identified  two  that  might  apply  to  its 
proposed  guidelines.  * 

Under  comment  (1),  CRE  asserted  that 
neither  OMB  nor  Federal  agencies  have 
the  authority  to  exempt  types  and 
categories  of  information  fropi  their 
guidelines.  CRE  maintained  that  the 
OMB  guidelines  improperly  limited  the 
relevant  statutory  language  requiring 
that  guidelines  apply  to 
"information.. .disseminated  by  Federal 
agencies,"  by  including  certain 
exemptions  in  the  definition  of 
"dissemination.  "2  CRE  stated  that  "any 
information  that  an  agency  has  in  fact 
made  public"  must  be  covered.  OSC's 
proposed  guidelines  incorporated  the 
OKffl  definition  of  "dissemination"  with 
the  included  exemptions.  OSC  believes 
that  no  change  should  be  made  in  its 
guidelines  until  such  time  as  OMB  may 
revise  its  guidelines  to  amend  the 
definition  and  exemptions  in  question.^ 

Under  comment  (6),  CRE  stated  that 
in  determining  who  may  file  an 
administrative  complaint  requesting 
correction  of  disseminated  information, 
agencies  should  use  a  broad  definition 


'  Six  of  CRE's  1.6  numbered  comments  (nos.  5.  11. 
12. 14.  IS,  16)  addressed  matters  not  applicable  to 
information  disseminated  by  OSC  and,  therefore, 
not  addressed  by  its  guidelines.  Other  comments 
(nos.  7.  8,  and  9),  critical  of  guidelines  issued  by 
some  agencies,  did  not  apply  to  OSC  because  its 
guidelines  met  or  exceeded  the  standard(s) 
suggested  by  CRE.  Several  comments  (nos.  2. 10, 
and  13,  and  discussion  referring  to  no.  1)  indicated 
dissatisfaction  with  definitions  used  in  the  OMB 
guidelines  issued  to  agencies.  OSC  has  decided  to 
keep  any  definitions  taken  from  the  OMB 
guidelines,  until  such  time  as  OMB  may  revise  its 
guidelines  to  amend  the  definitions  in  question.  As 
noted  by  CRE  in  its  comments.  "|a|U  agency 
guidelines  are  required  to  comply  with  the 
requirements  set  forth  by  OMB  in  their  interagency 
February  22"'<  Final  Guidelines,  (statutory  citations 
omitted)." 

2  "Dissemination  does  not  include  distribution 
limited  to  government  employees  or  agency 
contractors  or  grantees:  intra-  or  inter-agency  use  or 
sharing  of  government  information:  and  responseiv 
to  requests  for  agency  records  under  the  Freedom 
of  Information  Act.  the  Privacy  Act,  the  Federal 
Advisory  Committee  Act  or  other  similar  law.  This 
definition  also  does  not  include  distribution  limited 
to  correspondence  with  individuals  or  persons, 
press  releases,  archival  records,  public  filings, 
subpoenas  or  adjudicative  processes."  67  FR  8452. 
8460  (Feb.  22,  2002). 

'See  last  sentence  of/n.  1.  above.  OSC's  proposed 
guidelines  did  not  add  exemptions  to  those  deflned 
by  OMB.  Those  parts  of  CRE  comments  (1).  (3).  and 
(4)  that  addressed  agency  guidelines  defining  other 
exemptions  did  not  apply  to  OSC. 


of  "affected  persons,"  noting  with  favor 
the  definition  OMB  used  in  its 
guidelines  to  agencies.*  While  the  draft 
report  to  OMB  described  specific  target 
audiences  for  information  disseminated 
by  OSC,*  a  description  of  "affected 
persons"  was  not  included  in  the 
agency's  proposed  guidelines.  OSC 
agrees  that  such  a  description  should 
appear  in  the  guidelines.  Part  IV.C.  of 
OSC's  guidelines,  therefore,  now 
describes,  by  reference  to  the  target 
audiences  described  in  its  initial  report 
to  OMB  and  in  OMB's  guidelines  for 
Federal  agencies,  affected  persons  who 
can  file  an  administrative  request  for 
correction. 

The  comment  received  from  CSS  also 
consisted  of  generic,  non-agency 
specific  comments.  OSC  reviewed  all 
the  comments  and  determined  that  no 
changes  to  its  proposed  guidelines  were 
needed.  One  or  more  of  the  following 
factors  applied  to  each  comment:  (1) 
OSC  guidelines  met  or  exceeded  the 
standards  suggested  by  CSS;  (2)  the 
comment  concerned  a  type  of 
information  not  disseminated  by  OSC; 
or  (3)  the  proposed  OSC  guidelines 
adopted  or  mirrored  provisions  in 
OMB's  guidance  to  Federal  agencies. 

After  review  of  the  public  responses 
received,  OSC  sent  its  report  and 
proposed  information  quality  guidelines 
for  OMB  review  and  comment  on 
August  1,  2002,  and  for  final  review  on 
September  17,  2002.  Pursuant  to  OMB's 
review  and  further  guidance  to  Federal 
agencies,  OSC  revised  its  proposed 
guidelines  to:  (1)  clarify  that  OSC  press 
releases  typically  contain  information 
about  matters  not  covered  under  OMB's 
guidelines,  and  (2)  conform  times  for 
responses  to  requestors  seeking 
corrections  of  information,  and 
appealing  OSC  decisions  on  those 
requests,  from  30  to  60  days. 

OSC's  final  information  quality 
guidelines  and  September  17.  2002, 
report  to  OMB  are  available,  upon 
publication  of  this  notice,  on  the 
agency's  Web  site,  (http://www.osc.gov 
at  the  "Reading  Room"  link). 

Dated:  September  26.  2002. 
Elaine  D.  Kaplan, 
Special  Counsel. 

[FR  Doc.  02-25041  Filed  10-1-02;  8:45  ami 
BILUNO  COOE  740S-01-H 


*  OMB  defined  affected  persons  as  "people  who 
mav  benefit  or  be  harmed  by  the  disseminated 
information  ...  includ|ing|  persons  who  are  seeking 
to  address  information  about  themselves  as  well  as 
persons  who  use  information,  (citation  omitted)." 

^  "Primary  target  audiences  ...  are  current  and 
former  federal  government  employees,  applicants 
for  federal  employment,  employee  representatives, 
and  state  and  local  government  employees  (i.e.. 
persons  affected  bv  or  interested  in  the  laws  and 
regulation*  enforced  by  OSC)."  67  FR  21317. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Avlatk>n  Administration 

Proposed  Advisory  Circular;         * 
Continued  Airworthiness  Assessntents 
of  Powerplant  and  Auxiliary  Povi^er  Unit 
Installations  on  Transport  Category 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  availability  of 
proposed  advisory  circular  and  request 
for  comments. 

SUMMARY:  This  notice  announces  the 
availability  of  proposed  Advisory 
Circular  (AC)  No.  39.XX.  Continued 
Airworthiness  Assessments  of  Power 
plant  and  Auxiliary  Power  Unit 
Installations  on  Transport  Category 
Airplanes. 

DATES:  Comments  must  be  received  on 
or  before  November  1,  2002. 
ADDRESSES:  Send  all  comments  on  the 
proposed  AC  to  the  Federal  Aviation 
Administration.  Attn:  Engine  and 
Propeller  Standards  Staff,  ANE-110, 
Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service,  12  New 
England  Executive  Park,  Burlington, 
MA,  01803-5299. 

FOR  FURTHER  INFORMATK)N  CONTACT:  Ann 
Azevedo,  Engine  and  Propeller 
Standards  Staff.  ANE-110,  at  the  above 
address,  telephone  (781)  238-7117,  fax 
(781)  238-7199.  A  copy  of  the  subject 
AC  may  also  be  obtained  electronically 
by  writing  to  the  following  Internet 
address:  ann.azevedo@faa.gov: 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

A  copy  of  the  subject  AC  may  be 
obtained  by  contacting  the  person 
named  imder  FOR  FURTHER  INFORMATION 
CONTACT  or  by  downloading  the 
proposed  AC  from  the  following 
Internet  website:  http:// 
www.airweb.faa.gov/rgl.  The  FAA 
invites  interested  parties  to  comment  on 
the  proposed  AC.  Comments  should 
identify  the  subject  of  the  AC  and  be 
submitted  to  the  individual  identified 
under  FOR  FURTHER  INFORMATION 
CONTACT.  The  FAA  will  consider  all 
communications  received  by  the  closing 
date  before  issuing  the  final  AC. 

Background 

The  proposed  Advisory  Circular  (AC)" 
describes  the  Continued  Airworthiness 
Assessment  Methodologies  (CAAM). 
The  Federal  Aviation  Administration 
(FAA)  Engine  and  Propeller  Directorate 
(EPD)  and  the  Transport  Airplane 
Directorate  (TAD)  may  use  CAAM  to 
identify  unsafe  conditions  and 
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determine  when  an  "unsafe  condition  is 
likely  to  exist  or  develop  in  other 
products  of  the  same  type  design" 
before  prescribing  corrective  action  in 
accordance  with  Title  14  of  the  Code  of 
Federal  Regulations  (14  CFR)  part  39. 
CAAM  is  used  for  products  associated 
with  the  Powerplant  or  Auxiliary  Power 
Unit  (APU)  Installations  on  Transport 
Category  Airplanes. 

Continued  airworthiness  requires  that 
safety  concerns  within  the  existing  fleet 
be  addressed,  and  the  knowledge  gained 
applied  for  the  benefit  of  future  fleets  as 
well.  This  proposed  AC  also  provides 
CAAM  guidance  for  estimating  the  risks 
associated  with  identified  unsafe 
conditions;  defining  prioritizing,  and 
selecting  suitable  corrective  actions  for 
all  identified  unsafe  conditions;  and 
verifying  that  the  corrective  actions 
were  effective.  This  proposed  AC  is 
intended  to  present  a  tangible  means  of 
logically  assessing  and  responding  to 
the  safety  risks  posed  by  unsafe 
conditions. 

This  proposed  AC  does  not  establish 
any  requirement  that  the  FAA  must 
perform  a  risk  assessment  before  issuing 
an  AD,  or  that  the  FAA  must  wait  to 
issue  an  AD  until  the  design  approval 
holder  performs  a  risk  assessment,  or 
that  the  FAA  must  accept  the  findings 
of  a  risk  assessment  performed  by  the 
design  approval  holder.  CAAM,  as 
described  in  this  proposed  AC,  assists 
the  FAA  in  making  decisions 
concerning  the  priority  in  which  unsafe 
conditions  shoiild  be  addressed.  The 
FAA  may  issue  an  AD  for  a  particular 
unsafe  condition  before  a  risk 
assessment  is  performed,  or  without 
having  an  assessment  performed  at  all. 

In  this  regard,  CAAM  does  not  define 
"unsafe  condition"  in  a  powerplant  or 
APU  installation.  Rather,  CAAM  is  a 
tool  that  the  FAA  usually  will  sue  to 
make  the  kinds  of  decisions  described 
above. 

Note  that  the  descriptive  level  of  the 
CAAM  process  contained  in  this  AC  is 
aimed  at  the  individual,  whether  bom 
the  FAA  or  the  manufacturer,  who  is 
without  extensive  risk  analysis 
experience.  Some  of  the  material  within 
this  AC  will  therefore  seem  very  biisic 
to  the  experienced  analyst. 
Additionally,  this  proposed  AC 
recognizes  that  an  analysis  must 
sometimes  be  performed  without  the 
benefit  of  readily-available  information 
from  the  manufacturer.  Typically,  it  is 
expected  that  more  specific  information 
will  be  available  to  the  analyst,  thus 
eliminating  the  need  for  some  of  the 
process  steps  that  are  described. 

While  information  may  be  provided 
by  and  the  assessment  performed  by  the 
applicant,  decisions  as  to  whether  an 


unsafe  condition  exists,  and  the 
appropriate  responses  to  that  unsafe 
condition,  are  exclusively  the 
responsibility  of  the  Administrator. 
This  proposed  advisory  circular, 
published  under  the  authority  granted 
to  the  Administrator  by  49  U.S.C. 
106(g),  40113,  44701-44702,  44704, 
provides  guidance  for  the  use  of  CAAM. 

Dated:  Issued  in  Burlington, 
Massachusetts,  on  September  24.  2002. 

Francis  Favara, 

Assistant  Manager.  Engine  and  Pmpeller 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  02-25053  Filed  10-1-02;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Notice  No.  PE-2002-57] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received,  extension  of 
comment  period. 

SUMMARY:  This  action  extends  the 
comment  period  for  a  petition  for 
exemption  that  was  published  in  the 
Federal  Register  on  September  10,  2002. 
The  FAA  has  determined  that  the 
summary  was  general  in  nature.  To  offer 
the  public  more  information  on  the 
petition,  the  FAA  has  revised  the 
summary.  In  addition,  the  FAA  is 
extending  the  comment  period  to  allow 
interested  parties  sufficient  time  to 
submit  comments. 
DATES:  Conmients  about  petitions 
received  must  identify  the  petition 
docket  number  involved  and  must  be 
received  on  or  before  October  14.  2002. 
ADDRESSES:  Send  comments  on  any 
petition  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  Plaza  401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  You  must  identify  the 
docket  niunber  FAA-2002-12501  at  the 
beginning  of  your  comment.  U  you  wish 
to  receive  confirmation  that  FAA 
received  your  comments,  include  a  self- 
addressed,  stamped  postcard. 

You  may  also  submit  comments 
through  the  Internet  to  http:// 
dms.dot.gov.  You  may  review  the  public 
docket  containing  the  petition,  any 
comments  received,  and  any  final, 
disposition  in  person  in  the  Dockets 
Office  between  9  a.m.  and  5  p.m.. 
Monday  through  Friday,  except  Federal 
holidays.  The  Dockets  Office  (telephone 


1-800-647-5527)  is  on  the  plaza  level 
of  the  NASSIF  Building  at  the 
Department  of  Transportation  at  the 
above  address.  Also,  you  may  review 
public  dockets  on  the  Internet  at 
h  tip  J/dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Denise  Emrick  (202)  267-5174.  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration.  800  Independence 
Avenue.  SW.,  Washington,  DC  20591. 

Extension  of  Comment  Period 

Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  part  11  of  Title  14,  Code 
of  Federal  Regulations  (14  CFR),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified    ^ 
requirements  of  14  CFR.  The  purpose  of 
this  notice  is  to  improve  the  public's 
awareness  of,  and  participation  in.  this 
aspect  of  FAA's  regulatory  activities. 
Neither  publication  of  this  notice  nor 
the  inclusion  or  omission  of  information 
"in  the  summary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
disposition. 

The  original  summary  of  the  petition 
was  published  in  the  Federal  Register 
on  September  10,  2002  (67  FR  57478). 
The  FAA  has  determined  that  the 
summary  was  general  in  nature; 
therefore,  the  FAA  is  offering  the  public 
more  information  on  this  petition  to 
allow  the  public  a  chance  to  offer 
conmients  more  specific  to  the  situation. 
The  FAA  has  determined  that  an 
extension  of  the  comment  period  is 
consistent  with  the  public  interest,  and 
that  good  cause  exists  for  taking  this 
action.  Accordingly,  the  comment 
period  for  Docket  No.  FAA-2002-12501 
is  extended  until  October  14.  2002. 

Issued  in  Washington,  DC,  on  September 
25,  2002. 
Donald  P.  Byrne, 
Chief  Counsel  for  Regulations. 

Petitions  for  Exemption 

Docket  No.:  FAA-2002-12501. 

Petitioner:  Mr.  Anthony  P.X. 
Both  well.  Attorney  for  ten  petitioners. 

Section  of  14  CFR  Affected:  14  CFR 
121.383(c). 

Description  of  Relief  Sought:  To 
permit  the  petitioners  to  act  as  pilots  in 
operations  conducted  imder  part  121 
after  reaching  their  60th  birthdays.  The 
petitioners  submit  no  medical 
information  to  support  this  petition, 
instead,  the  petitioners  allege  that  the 
Age  60  rule  has  no  safety  basis  and  was 
originally  adopted  as  an  act  of 
bvoritism  and  continues  to  be 
supported  by  the  FAA  as  an  economic 
favor  to  the  airline  industry.  The 
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petitioners  allege  that  the  FAA 
intentionally  misrepresented  the 
justification  for  the  Age  60  rule  to  the 
public.  Congress.  Federal  coiirts.  and 
the  International  Civil  Aviation 
Organization.  The  petitioners  allege  that 
the  U.S.  Senate  Committee  on 
Appropriations  ordered  the  FAA  to 
conduct  a  study  in  a  2000 
appropriations  bill.  The  petitioner  allege 
that  the  study  was  flawed.  Further,  the 
petitioners  allege  that  there  is  "evidence 
of  the  FAA's  intent — perhaps  even  its 
complicity  with  the  [Senate 
Appropriations]  Committee — to 
mislead."  The  petitioners  assert  that  the 
FAA  has  refused  to  collect  data,  make 
data  available  that  has  been  collected,  or 
analyze  data  that  has  been  collected  that 
would  undermine  the  Age  60  rule.  The 
petitioners  claim  pilot  incapacitation 
poses  no  threat  to  safety  in  air 
operations;  therefore,  there  is  no 
justification  for  the  FAA  "no 
exemptions"  policy  towards  Age  60. 
The  petitioners  aUege  that  when  FAA 
considers  granting  exemptions  to  Age  60 
rule,  it  does  not  take  into  consideration 
that  performance  and  medical  checks 
would  eliminate  at-risk  pilots.  The 
petitioners  claim  that  they  are  entitled 
to  be  exempt  from  the  Age  60  rule 
because  the  rule  has  no  medical  or 
safety  basis;  therefore,  granting  them  an 
exemption  to  the  rule  will  not  adversely 
affect  safety. 

(FR  Doc.  02-25056  Filed  10-1-02:  8:45  am] 
BILUNG  COOe  4t10-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Avtetion  Administration 

User  Input  to  ttie  AvMion  Weattwr 
Technology  Transfer  Board 

agency:  Federal  Aviation 
Administration  (FAA),  Department  of 
Transportation  (DOT). 
ACTION:  Notice  of  public  meeting. 

summary:  The  FAA  will  hold  an 
informal  public  meeting  to  seek  aviation 

weather  user  input  to  the  Aviation 

Weather  Technology  Transfer  (AWTT) 
Board.  Details:  October  22.  2002;  Hilton 
Palm  Springs  Resort,  400  East  Tahquitz 
Canyon  Way.  Palm  Springs.  California; 
1  p.m.  to  5  p.m.  in  the  Horizon  Room. 
The  objective  of  this  meeting  is  to      ^ 
provide  an  opportunity  for  interested 
aviation  weather  users  to  provide  input 
on  FAA's  plans  for  implementing  new 
weather  products. 

DATES:  The  meeting  vnll  be  held  at  1 
p.m.  to  5  p.m.  on  October  22,  2002. 
ADDRESSES:  The  meeting  will  be  held  in 
the  Horizon  Room  at  the  Hilton  Palm 


Springs  Resort.  400  East  Tahquitz 
Canyon  Way.  Palm  Springs,  California 
92262  in  conjimction  with  the  Aircraft 
Owners  and  Pilots  (AOPA)  Expo  '02. 
FOR  FURTHER  INFORMATION  CONTACT:  Debi 
Bacon.  Aerospace  Weather  Policy 
Division,  ARS-100,  Federal  Aviation 
Administration,  800  Independence 
Ave.,  SW.,  Washington,  DC  20591; 
telephone  niunber  (202)  385-7705;  Fax: 
(202)  385-7701;  email: 
debi.bacon@faa.gov.  Internet  address: 
http:\\www. debi.bacon@faa.gov. 

SUPPLEMENTARY  MFORMATKW: 

History 

In  1999.  the  FAA  established  an 
Aviation  Weather  Technology  Transfer 
(AWTT)  Board  to  manage  the  orderly 
transfer  of  weather  capabilities  and 
products  from  research  and 
development  into  operations.  The 
Director  of  the  Aerospace  Weather 
Policy  and  Standards  Staff,  ARS-20,  " 
chairs  the  AWTT  Board.  The  board  is 
composed  of  stakeholders  in  Air  Traffic 
Services,  ATS:  Regtilation  and 
Certification,  AVR;  and  Research  and 
Acquisitions.  ARA  in  the  Federal 
Aviation  Administration  and  the  Office 
of  Climate,  Water  and  Weather  Services. 
OS  and  the  Office  of  Science  and 
Technology,  OST  in  the  National 
Weather  Service. 

The  AWTT  Board  meets  semi- 
annually or  as  needed,  to  determine  the 
readiness  of  weather  research  and 
development  (R8d3)  products  for 
experimental  use,  full  operational  use 
for  meteorologists  or  full  operational  use 
for  end  users.  The  board's 
determinations  will  be  based  upon 
criteria  in  the  following  areas:  users 
needs;  benefits;  costs;  risks;  technical 
readiness;  operational  readiness  and 
budget  requirements. 

The  user  interface  process  is  designed 
to  allow  FAA  to  both  report  progress 
and  receive  feedback  from  industry 
users.  Each  AWTT  board  meeting  will 
be  preceded  by  a  half-day  industry 
review  session  approximately  one 
month  prior  to  each  board  meeting. 
These  industry  review  sessions  wUI  be 
annoimced  in  the  Federal  Register  and 
open  to  all  interested  parties. 

This  meeting  is  the  industry  review 
session  intended  to  receive  feiedback  on 
a  weather  R&D  product  that  will  be 
presented  for  consideration  at  the 
November  2002  AWTT  Board  meeting. 
The  product  to  be  considered  is  the 
Integrated  Turbulence  Forecast 
Algorithm  (ITFA). 

Meeting  Procedures 

(a)  The  meeting  will  be  informal  in 
nature  and  will  be  conducted  by 


representatives  of  the  FAA 
Headquarters. 

(b)  The  meeting  will  be  open  to  all 
persons  on  a  space-available  basis. 
Every  effort  was  made  to  provide  a 
meeting  site  with  sufficient  seating 
capacity  for  the  expected  participation. 
There  will  be  neither  admission  fee  nor 
other  charge  to  attend  and  participate. 
This  meeting  is  being  held  in 
conjunction  with  the  AOPA  Expo  '02. 
There  is  a  charge  to  attend  the  AOPA 
Expo  '02;  however,  any  person 
attending  this  informal  meeting  only 
will  be  admitted  by  AOPA  conference 
officials,  to  this  meeting  only,  at  no 
charge. 

(c)  FAA  personnel  present  will 
conduct  a  briefing  on  how  the  AWTT 
system  works  and  changes  to  the 
process  made  in  the  last  year.  Any 
person  will  be  allowed  to  ask  questions 
during  the  presentation  and  FAA 
personnel  will  clarify  any  part  of  the 
process  that  is  not  clear. 

(d)  FAA  personnel  will  present  a 
briefing  on  the  specific  product  to  be 
reviewed  at  the  November  2002  AWTT 
Board  Meeting.  Any  person  will  be 
allowed  to  ask  questions  during  the 
presentation  and  FAA  persoimel  will 
clarify  any  part  of  the  presentation  that 
is  not  clear. 

(e)  Any  person  present  may  give 
feedback  on  the  product  to  be  presented. 
Feedback  on  the  proposed  product  will 
be  captured  through  discussion  between 
FAA  persoimel  and  any  persons 
attending  the  meeting.  The  meeting  will 
not  be  formally  recorded.  However, 
informal  tape  recordings  may  be  made 
of  the  presentations  to  ensure  that  each 
respondent's  comments  are  noted 
accurately. 

(f)  An  official  verbatim  transcript  or 
minutes  of  the  informal  meeting  will  not 
be  made.  However,  a  list  of  the 
attendees,  a  digest  of  discussions  during 
the  meeting  and  an  action  item  list  will 
be  produced.  Any  person  attending  may 
receive  a  copy  of  the  written 
information  upon  request  to  the 
information  contact,  above. 

(g)  Every  reasonable  effort  will  be 
made  to  hear  each  person's  feedback 
consistent  with  a  reasonable  closing 
time  for  the  meeting.  Written  feedback 
may  also  be  submitted  to  FAA 
personnel  for  up  to  seven  (7)  days  altw 
the  close  of  the  meeting. 

Agenda 

(a)  Opening  Remarks  and  Discussion 
of  Meeting  Procedures. 

(b)  Briefing  on  AWTT  Process. 

(c)  Briefing  on  Weather  Products. 

(d)  Request  for  User  Input 

(e)  Closing  Comments. 
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Issued  in  Washington.  DC,  on  September 
20,  2002. 

Anthony  W.  Johnson, 

Acting  Deputy  Director,  Aerospace  Weather 
Policy  and  Standards  Staff. 
[FR  Doc.  02-24670  Filed  10-1-02;  8:45  ami 

WLLJNG  CODE  4910-13-4I    I 

DEPARTMEKT  OF  TRANSPORTATION 

RKleral  Aviation  Administration 

Proposed  Technical  Standard  Order 
(TSO)  C-154,  Universal  Access 
Transceiver  Equipment 

agency:  Federal  Aviation 
Administration  (DOT) 
ACTION:  Notice  of  availability  and 
requests  for  public  comment. 

summary:  This  notice  announces  the 
availability  of  and  requests  comments 
on  a  proposed  Technical  Standard 
Order  (TSO)  C-154,  Universal  Access 
Transceiver  (UAT)  Automatic 
Dependent  Surveillance — Broadcast 
(ADS-B)  Equipment  Operating  on  the 
Frequency  of  978  MHz.  This  draft  TSO 
tells  persons  seeking  a  TSO 
authorization  or  letter  of  design 
approval  what  minimum  performance 
standards  (MPS)  their  UAT  equipment 
must  meet  to  be  identified  with  the 
applicable  TSO  marking. 
DATES:  Comments  must  identify  the 
TSO  file  number  and  be  received  on  or 
before  October  22,  2002. 
ADDRESSES:  Send  all  comments  on  the 
proposed  technical  standard  order  to: 
Technical  Programs  and  Continued 
Airworthiness  Branch,  AIR-120, 
Aircnraft  Engineering  Division,  Aircraft 
Certification  Service — File  No.  TSO- 
C154,  Federal  Aviation  Administration, 
800  Independence  Avenue,  SW., 
Washington,  DC  20591.  Or  deliver 
comments  to:  Federal  Aviation 
Administration,  Room  815,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Bobbie  J.  Smith,  Technical  Programs 
and  Continued  Airworthiness  Branch, 
AIR-120,  Aircraft  Engineering  Division, 
Aircraft  Certification  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  Telephone  (202) 
267-9546. 
SUPPlfMENTARY  INFORMATION: 

Conunents  Invited 

Interested  persons  are  invited  to 
comment  on  the  proposed  TSO  listed  in 
this  notice  l>y  submitting  such  written 
data,  views,  or  argiunents  as  they  desire 
to  the  above  specified  address. 


Comments  received  on  the  proposed 
technical  standard  order  may  be 
examined,  before  and  after  the  comment 
closing  date,  in  Room  815,  FAA 
Headquarters  Building  (FOB-lOA),  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  weekdays 
except  Federal  holidays,  between  8:30 
a.m.  and  4:30  p.m.  All  communications 
received  on  or  before  the  closing  date 
for  comments  specified  above  will  be 
considered  by  the  Director  of  the 
Aircraft  Certification  Service  before 
issuing  the  final  TSO. 

Background 

This  proposed  TSO  prescribes  the 
ininiTniim  standards  for  airborne 
equipment  to  support  Automatic 
Dependent  Surveillance — Broadcast 
(ADS-B)  using  Universal  Access 
Transceiver  (UAT)  equipment  operating 
on  the  frequency  of  978  MHz.  ADS-B  is 
a  system  by  which  aircraft  and  certain 
equipped  surface  vehicles  can  share 
position,  velocity,  and  other  information 
with  one  another  (and  also  with  ground- 
based  fecilities  such  as  air  traffic 
services)  via  radio  broadcast  techniques. 
UTA  is  a  multi-purpose  aeronautical 
datalink  system  intended  to  support  not 
only  ADS-B,  but  also  Flight  Information 
Service— Broadcast  (FIS-B),  Traffic 
Information  Service — Broadcast  (TIS-B), 
and  supplementary  ranging  and 
positioning  capabilities.  Two  major 
classes  of  UAT  equipment  are  supported 
by  this  TSO;  Class  A(  )  equipment 
which  incorporates  both  a  broadcast  and 
receive  subsystem,  and  Class  B(  ) 
equipment  which  supports  broadcast 
only. 

How  To  Obtain  Copies 

A  copy  of  the  proposed  TSO-C154 
may  be  obtained  via  the  information 
contained  in  section  titled  "For  Further 
Information  Contact",  or  bom  the  FAA 
Internet  web  site  at  http:// 
www.faa  .govcertification/aircmft/ 
tsoa.htm.  Copies  of  RTCA  Document 
No's.  RTCA/DO-160D,  "Environmental 
Conditions  and  Test  Procedures  for 
Airborne  Equipment,"  dated  July  29, 
1997;  RTCA/DO-178B.  "Software 
Considerations  in  Airborne  Systems  and 
Equipment  Certification,"  dated 
December  1, 1992;  RTCA  Document  No. 
DO-242A.  "Minimum  Aviation  System 
Performance  Standards  for  Automatic 
Dependant  Surveillance-Broadcast 
(ADS-B)"  dated  June  25,  2002;  and 
RTCA/DO-282,  "Minimum  Operational 
Performance  Standards  for  Universal 
Access  Tmasceivet  (UAT)  Automatic   - 
Dependant  Surveillance — Broadcast 
(ADS-B)"  dated  August  27.  2002,  may 
be  purchased  bom  RTCA.  Inc.,  1828  L 
Street.  NW.,  Suite  815.  Washington.  DC 


20036.  Copies  can  also  be  obtained 
through  the  RTCA  Internet  web  site  at 
http://www.rtca.org/ 

Issued  in  Washington,  DC,  on  September 
19,  2002. 

Stephen  P.  Van  Trees, 
Acting  Manager,  Aircraft  Engineering 
Division,  Aircraft  Certification  Service. 
[FR  Doc.  02-25052  Filed  10-1-02;  8:45  am] 
BNJJNQ  COOe  4»10-13-M 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Transtt  Administration 

Transfsr  of  FederaHy  Assisted  Land  or 
Facility 

AGENCY:  Federal  Transit  Administration. 

DOT 

ACTION:  Notice  of  intent  to  transfer 

federally  assisted  land  or  facility. 

SUMMARY:  Section  5334(g)  of  the  Federal 
Transit  Laws,  as  codified,  49  U.S.C. 
5301,  et  seq.,  permits  the  Administrator 
of  the  Fed^al  Transit  Administration 
(FT A)  to  authorize  a  recipient  of  FTA 
funds  to  transfer  land  or  a  facility  to  a 
public  body  for  any  public  purpose  with 
no  further  obligation  to  the  Federal 
Government  if,  among  other  things,  no 
Federal  agency  is  interested  in  acquiring 
the  asset  for  Federal  use.  Accordingly, 
FTA  is  issuing  this  Notice  to  advise 
Federal  agencies  that  the  City  and 
County  of  Honolulu  Department  of 
Transportation  Services  intends  to 
transfer  a  vacant  parcel  of  land  without 
structures  to  Honolulu's  Department  of 
Facility  Maintenance  to  use  as  a 
refueling  station  for  city  vehicles.  The 
parcel  was  formerly  used  as  a  bus 
terminus  facility  and  consists  of 
approximately  12,800  square  feet  of 
land  fronting  Umi  Street  in  Honolulu, 
Hawaii  across  the  street  from  the  Kalihi 
Shopping  Center  situated  within  an  area 
zoned  IMK-1  for  industrial-commercial 
mixed  use. 

EFFECTIVE  DATE:  Any  Federal  agency 
interested  in  acquiring  the  land  or 
facility  miist  notify  the  FTA  R^on  DC 
Office  of  its  interest  by  November  1. 
2002. 

ADDRESSES:  Interested  parties  should 
notify  the  Regional  Office  by  writing  to 
Leslie  T.  Rogers,  Regional 
Administrator,  Federal  Transit 
Administration,  201  Mission  Street. 
Suite  2210,  San  Francisco,  CA  94105. 

FOR  FURTHER  MFORMATION  CONTACT: 
Edward  Cairanza,  Director  of  Office  of 
Program  Management  at  (415)  744- 
3118. 

SUPPLEMBITARY  INFORMATION: 
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Background 

49  U.S.C.  section  5334(g)  provides 
gmdance  on  the  transfer  of  capital 
assets.  Specifically,  if  a  recipient  of  FTA 
assistance  decides  an  asset  acquired 
under  this  chapter  at  least  in  part  with 
that  assistance  is  not  longer  needed  for 
the  purpose  for  which  it  was  acquired, 
the  Secretary  of  Transportation  may 
authorize  the  recipient  to  transfer  the 
asset  to  a  local  government  authority  to 
be  used  for  a  public  purpose  with  no 
further  obligation  to  the  Government.  49 
U.S.C.  section  5334(g)(1). 

Determinatioiis 

The  Secretary  may  authorize  a 
transfer  for  a  public  purpose  other  than 
mass  transportation  only  if  the  Secretary 
decides: 

(A)  The  asset  will  remain  in  public 
use  for  at  least  5  years  after  the  date  the 
asset  is  transferred; 

(B)  There  is  no  purpose  eligible  for 
assistance  imder  this  chapter  for  which 
the  asset  should  be  used; 

(C)  The  overall  benefit  of  allowing  the 
transfer  is  greater  than  the  interest  of  the 
Government  in  liquidation  and  return  of 
the  financial  interest  of  the  Government 
in  the  asset,  after  considering  fair 
market  value  and  other  factors;  and 

(D)  Through  an  appropriate  screening 
or  survey  process,  that  there  is  no 
interest  in  acquiring  the  asset  for 
Government  use  if  the  asset  is  a  facility 
or  land. 

Federal  Interest  in  Aofairing  Land  or 
Facility 

This  document  implements  the 
requirements  of  49  U.S.C.  section 
5334(G)(1)(D)  of  the  Federal  Transit 
Laws.  Accordingly,  FTA  hereby 
provides  notice  of  the  availability  of  the 
land  or  facility  further  described  below. 
Any  Federal  agency  interested  in 
acquiring  the  affected  land  or  facility 
should  promptly  notify  the  FTA. 

If  no  Federal  agency  is  interested  in 
acquiring  the  existing  land  or  facility, 
FTA  will  make  certain  that  the  other 
requirements  specified  in  49  U.S.C. 
section  5334(g)(1)(A)  through  (C)  are 
met  before  permitting  the  asset  to  be 
transferred. 

Additional  Description  of  Land  or 
Facility 

The  property  is  an  unused,  vacant  but 
terminus,  consisting  of  an 
approximately  12,800  square  foot  parcel 
of  land  fronting  Umi  Street  in  Honolidu, 
Hawaii.  The  pro(>erty  is  situated  within 
an  area  zoned  IMX-1  for  industrial- 
commercial  mixed  use.  The  parcel  is 
located  across  the  street  from  the  Kalihi 
Shopping  Center  and  a  one-family 
housing  unit.  A  one-family  housing  unit 


to  the  north  and  Verizon  Hawaii's 
property  to  the  east  and  south  border  it. 
Office  buildings  are  on  Verizon  Hawaii's 
site. 

The  Umi  Street  property  was 
previously  used  as  a  mimicipal  transit 
bus  terminus.  It  is  presently  vacant 
without  any  building  structures.  An 
existing  concrete  pavement  bus 
tiunaround  driveway  is  situated  on  the 
front  half  of  the  property.  The  concrete 
pavement  is  in  good  condition.  The  rear 
portion  of  the  parcel  does  not  have  any 
improvements  and  is  overgrown  with 
vegetation.  The  property  frontage  along 
Umi  Street  is  open.  A  concrete  block 
wall  and  chain  link  fence  separates  the 
property's  perimeter  adjoining  the 
residential  and  Verizon  Hawaii 
properties. 

Issued  on:  September  16,  2002.     . 
Leslie  T.  Rogers, 
Regional  Administrator. 
(FR  Doc.  02-25046  Filed  10-1-02;  8:45  am] 
BILLING  COOe  4010-67-M 


DEPARTMENT  OF  TRANSPORTATION 
[Dodcst:  RSPA-96-4857] 

Request  for  Extsnalon  of  Existing 
information  Goliactlon 

AGENCY:  Research  and  Special  Programs 

Administration,  EKDT. 

ACTION:  Notice  and  request  for  public 

comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Research  and 
Special  Programs  Administration's 
(RSPA)  intention  to  request  extension  of 
an  information  collection  in  support  of 
the  Office  of  Pipeline  Safety  (OPS)  for 
Response  Plans  for  Onshore  Oil 
Pipelines,  (approval  number  2137- 
0589.)  Operators  are  invited  to  submit 
comments  on  whether  collecting 
information  on  response  plans  for 
onshore  oil  pipelines  is  burdensome, 
and  other  factors  explained  in  the  body 
of  this  notice. 

DATES:  Comments  on  this  notice  must  be 
received  by  December  2,  2002  to  be 
assured  of  consideration. 
ADDRESSES:  Copies  of  this  information 
collection  can  be  reviewed  at  the 
Dockets  Facility,  Plaza  401,  U.S. 
Department  of  Transportation,  400 
Seventh  St..  SW.,  Washington,  DC 
20590,  Monday  to  Friday  from  10  a.m. 
to  4  p.m.  excluding  Federal  holidays. 
Comments  can  be  reviewed 
electronically  on  the  worldwide  web  at 
dms.dot.gov. 

FOR  FURTHER  MFORMATION  CONTACT: 
Marvin  Fell.  Office  of  Pipeline  Safety, 


Research  and  Special  Programs 
Administration,  Department  of 
Transportation,  400  Seventh  Street, 
SW.,  Washington,  DC  20950.  (202)  36ft- 
6205  or  by  electronic  mail  at 
Marvin.fell@rspa.dot.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  Response  Plans  for  Onshore  Oil 
Pipelines. 

OMB  Number:  2137-0589. 

Type  of  Request:  Extension  of  an 
existing  information  collection. 

Abstract:  The  Oil  Pollution  Act  of 
1990  (OPA  90)  requires  that  operators  of 
onshore  oil  pipelines  develop  response 
plans  to  minimize  the  impact  of  an  oil 
discharge  in  the  case  of  an  accident. 
These  response  plans  enhance  the  spill 
response  capability  of  pipeline 
operators.  Operators  may  submit  their 
plan  electronically  or  in  hard  copy. 

Respondents:  Oil  Pipeline  operators. 

Estimated  Number  of  Respondents: 
233. 

Hours  per  Operator  or  Respondent: 
127.8. 

Estimated  Total  Annual  Burden  on 
Respondents:  29,780  hours  annually. 

Frequency:  Every  five  years. 

Use:  To  enhance  response  capability 
in  the  event  of  an  oil  spill. 

Regulation  or  Subpart:  49  CFR  part 
194. 

Comments  are  invited  on:  (a)  The 
need  for  the  proposed  collection  of 
information  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  informatipp 
on  those  who  are  to  respond,  includiiig 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques. 
Send  written  comments  in  duplicate  to 
Dockets  Facility,  Plaza  401,  U.S. 
Department  of  Transportation,  400 
Seventh  St..  SW.,  Washington,  DC 
20590.  Please  include  the  docket 
number  in  your  comments.  Comments 
can  also  be  sent  electronically  to 
dms.dot.gov. 

All  responses  to  this  notice  will  be 
siunmarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  be  a  matter  of  public  record. 
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Issued  in  Washington,  DC.  on  September 
26. 2002.  j 

leffrey  D.  Wiese.         ' 
Manager,  Program  Development,  Office  of 
Pipeline  Safety. 
|FR  Doc.  02-25045  Filed  10-1-02;  8:45  am] 

BILUNO  CODE  4910-60-P 

DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  34250] 

Aimono  LP— Acquisition  and 
Operation  Exemptior>— Line  of 
Monongatwia  Connecting  Raiiroad 
Company  I 

Aimono  LP  t Aimono),  a  noncarrier, 
has  filed  a  verified  notice  of  exemption 
under  49  CFR  1150.31  to  acquire  and 
operate  approximately  2  miles  of  rail 
line  of  the  Monongahela  Connecting 
Railroad  Company  (Mon  Con)  in 
Allegheny  Coimty,  PA.'  The  line 
extends  between  the  plant  of  the  sole 
shipper  on  the  line  (MetalTech)  on  the 
north  side  of  the  Monongahela  River 
and  an  interchange  point  with  CSX 
Transportation,  Inc.  (CSXT)  north  of 
CSXT's  Glenwood  Yard  in  Hazelwood. 
PA.  Aimono  states  that  the  line  does  not 
have  milepost  designations.^ 

The  transaction  was  expected  to  be 
consummated  on  or  shortly  after 
September  12,  2002.  Almond  certifies 
that  its  projected  annual  revenues  do 
not  exceed  those  that  would  qualify  it 
as  a  Class  III  carrier. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  reopen  the 
proceeding  to  revoke  the  exemption 
under  49  U.S.C.  10502(d)  may  be  filed 


<  Aimono  states  that  Mon  Con  is  a  wholly  owned 
subsidiary  of  LTV  Steel  Corporation  (LTV),  which 
is  in  bankruptcy  and  is  liquidating  its  assets. 
Aimono  indicates  that  it  is  acquiring  Mon  Con's 
assets  as  well  as  adjoining  LTV  property  with  court 
approval. 

^  Aimono  states  that  it  intends  to  seek 
abandonment  of  the  acquired  line  shortly  after 
coMimmation  of  the  transaction.  It  adds  that, 
although  its  primary  interest  is  in  the  underlying 
real  estate  and  not  the  railroad  operation,  it  has 
reached  an  agreement  with  MetalTech  under  which 
the  shipper  would  continue  to  receive  rail  service 
following  abandonment.  Acquisitions  of  active  rail 
lines  under  49  U.S.C.  10901  £U«  supposed  to  be  for 
continued  rail  use.  See,  e.g..  Land  Conservancy — 
Acq.  and  Oper.— Burlington  Norlhem.  2  S.T.B.  673 
(1997),  reconsid«iration  denied.  STB  Finance  Docket 
No.  33389  (STB  served  May  13.  1998),  pet.  for 
judicial  re\iew  dismissed  sub  nom.  The  Land 
Conservancy  of  Seattle  and  King  County  v.  S.T.B. . 
238  F.3d  429  (9th  Cir.  2000).  If  Aimono  elects  to 
file  for  abandonment  authority,  it  must  submit 
evidence  showing  that  abandonment  of  the  line  is 
warranted  under  the  Board's  statutory  authority  and 
rules,  and  must,  under  these  circumstances, 
demonstrate  [e.g.,  by  providing  the  parties' 
agreement  or  a  statement  from  MetalTech)  that  the 
interests  of  the  shipper  here  will  be  protected. 


at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34250,  must  be  filed  with 
the  Surface  Transportation  Board,  1925 
K  Street,  NW.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Linda  B. 
McClintock,  Two  Gateway  Center, 
Pittsburgh,  PA  15222,  Robert  D. 
Rosenberg,  1224  17th  Street,  NW., 
Washington,  DC  20036,  and  Frank 
Brooks  Robinson.  425  Sixth  Avenue, 
Suite  500,  Pittsburgh,  PA  15219. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at 
www.stb.dot.gov. 

Decided:  September  25.  2002. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
[PR  Doc.  02-24865  Filed  10-1-02;  8:45  am) 

BHJJNO  CODE  4*1  S-OO-P 


DEPARTMENT  OF  THE  TREASURY 

SutMnission  for  0MB  Review; 
Comment  Request 

September  16,  2002. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwor  Reduction  Act  of  1995,  Pub. 
L.  104-13.  Copies  of  the  submission(s) 
may  be  obtained  by  calling  the  Treasury 
Bureau  Clearance  Officer  listed. 
Comments  regarding  this  information 
collection  should  be  addressed  to  the 
OMB  reviewer  listed  and  to  the 
Treasury  Department  Clearance  Officer, 
Department  of  the  Treasxuy,  Room  2110, 
1425  New  York  Avenue,  NW., 
Washington  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  November  1,  2002 
to  be  assured  of  consideration. 

Bureau  of  Alcohol,  Tobacco  and 
Firearms  (BATF) 

OMB  Number:  151 2-0398. 

Form  Number:  ATF  Forms  2093 
(5200.3),  2098  (5200.16)  5230.4  and 
5230.5. 

Type  o/flevieiv:  Revision. 

Title:  Applciations  for  Tobacco 
Products  and  for  Cigarette  papers  and 
Xubes. 

Description:  The  forms  are  used  by 
the  tobacco  industry  members  to  obtain 
and  amend  permits  necessary  to  engage 
in  business  as  a  manufacturer  of  tobacco 
products,  importer  of  tobacco  products, 
or  proprietor  of  a  export  warehouse. 


Respondents:  Business  or  other  for- 
profit,  State,  Local  or  Tribal 
Government. 

Estimated  Number  of  Respondents: 
630. 

Estimated  Burden  Hours  Per 
Respondent: 


ATF  F  2093  (5200.3)  .. 
ATF  F  2098  (5200.16) 

ATF  F  5230.4  

ATF  F  5230.5  


Hours 


2 
1 

-2 
1 


Frequency  of  Response:  On  occassion. 
Estimated  Total  Reporting  Burden: 

1,130  hours. 

Clearance  Officer:  Jacqueline  White 
(202)  927-8930,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  Room  3200, 
650  Massachusetts  Avenue,  NW„ 
Washington,  DC  20226. 

OMB  Reviewer:  Joseph  F.  Lackey,  Jr. 
(202)  395-7316,  Office  of 
Management  and  Budget,  Room 
10235,  New  Executive  Office 
Building,  Washington,  DC  20503. 

Lois  K.  Holland, 

Departmental  Reports.  Management  Officer. 
[PR  Doc.  02-24974  Filed  10-1-02;  8:45  am] 

BNJJNG  CODE  4S10-31-H 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

September  20,  2002. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  imder  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW,  Washington,  D.C.  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  November  1,  2002 
to  be  assured  of  consideration. 

Buiean  of  Engraving  and  Printiag  {SEP) 

OMB  Number:  1520-0001. 

Fonn  Number:  BEP  5283. 

Type  of  Review:  Extension. 

Title:  Owner's  Affidavit  of  Partial 
Destruction  of  Mutilated  Currency. 

Description:  The  Office  of  Currency 
Redemption  and  Destruction  Standards, 
Bureau  of  Engraving  and  Printing, 
requests  owners  of  partially  destroyed 
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U.S.  currency  to  complete  a  notarized 

affidavit  (Form  BEP  5283)  for  each  claim 

submitted  when  submitted  when 

substantial  portions  of  notes  are 

missing. 
^    Respondents:  Individuals  or 

households. 
Estimated  Number  of  Respondents: 

300. 
Estimated  Burden  Hours  Per 

Response:  36  minutes. 
frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting  Burden: 

180  hoiu^. 

Clearance  Officer:  Pam  Corsini,  (202) 
874-2647,  Bureau  of  Engraving  and 
Printing,  Room  3.2.C,  Engraving  and 
Printing  Annex,  14th  and  C  Streets, 
SW,  Washington,  DC  20228. 

OMB  Reviewer:  Alexander  T.  Hunt, 
(202)  395-7860,  Office  of 
Management  and  Budget,  Room 
10202,  New  Executive  Office 
Buildiio^,  Washington,  DC  20503. 

Lois  K.  Holland, 

Departmental  Reports,  Management  Officer. 
(FR  Doc.  02-24975  Filed  10-1-02;  8:45  am] 

BILUNO  CODE  4M0-01-P 


DEPARTMENT  OF  THE  TREASURY 

Offlcs  of  the  Comptroiler  Of  the 
Currency 

Office  of  Thrift  Supervision 

Federal  Deposit  insurance  Corporation 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Revtow;  Comment  Request 

AGENCIES:  Office  of  the  Comptroller  of 

the  Currency  (OCC)  and  Office  of  Thrift 

Supervision  (OTS),  Treasiuy;  and 

Federal  Deposit  Insurance  Corporation 

(FDIC). 

action:  Joint  notice  and  request  for 

comment. 

summary:  The  OCC,  FDIC,  and  OTS 
(collectively,  the  Agencies),  hereby  give 
notice  that  they  are  submitting  the 
information  collections  contained  in 
their  resp>ective  Community 
Reinvestment  Act  regulations  to  the 
Office  of  Management  and  Budget 
(OMB),  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.).  The  Agencies  may 
not  conduct  or  sponsor,  and  a 
respondent  is  not  required  to  respond 
to,  an  information  collection  unless  the 
information  collection  displays  a 
currently  valid  OMB  control  number. 
dates:  You  should  submit  your 
comments  to  the  Agencies  and  the  OMB 
Desk  Officer  by  November  1,  2002. 


ADDRESSES:  You  should  direct 
comments  to: 

OCC:  Public  Information  Room,  Office 
of  the  Comptroller  of  the  Ciurency, 
Mailstop  1-5,  Attention:  1557-0160, 
250  E  Street,  SW.,  Washington,  DC 
20219.  Due  to  delays  in  the  OCC's 
mail  service  since  September  11, 
2001,  commenters  are  encouraged  to 
submit  comments  by  fax  or  e-mail. 
Comments  may  be  sent  by  fax  to  (202) 
874-4448,  or  by  e-mail  to 
regs.comments@occ.treas.gov.  You 
can  inspect  and  photocopy  the 
comments  at  the  OCC's  Public 
Information  Room,  250  E  Street,  SW., 
Washington,  DC  20219.  You  can  make 
an  appointment  to  inspect  the 
comments  by  calling  (202)  874-5043. 

FDIC:  Tamara  Manly,  Management 
Analyst,  Legal  Division,  Room  MB- 
3109,  Attention:  Comments/Legal, 
Federal  Deposit  Insurance 
Corporation,  550  17th  Street,  NW.. 
Washington,  DC  20429.  All  comments 
should  refer  to  "Community 
Reinvestment  Act  Regulation,  3064- 
0092."  Comments  may  be  hand- 
delivered  to  the  guard  station  at  the 
rear  of  the  550  1 7th  Street  Building 
(located  on  F  Street),  on  business  days 
between  7:00  a.m.  and  5:00  p.m.  [Fax 
number  (202)  898-3838;  hitemet 
address:  comments&fdic.gov]. 
Comments  may  be  inspected  and 
photocopied  in  the  FDIC  Public 
Information  Center,  Room  100,  801 
17th  Street,  NW.,  Washington,  DC 
between  9:00  a.m.  and  4:30  p.m.  on 
business  days. 
OTS:  Send  comments,  referring  to  the 
collection  by  tide  of  the  proposal  or 
by  OMB  approval  niunber  to 
Information  Collection  Comments, 
Chief  Counsel's  Office,  Office  of  Thrift 
Supervision,  1700  G  Street,  NW., 
Washington,  DC  20552.  Comments 
may  also  be  sent  by  fax  to  (202)  906- 
6518,  or  by  e-mail  to 
infocollection.comments@ots. 
treas.gov.  OTS  will  post  comments 
and  the  related  index  on  the  OTS 
Internet  Site  at  www.ots.treas.gov.  In 
addition,  interested  persons  may 
inspect  comments  at  the  Public 
Reading  Room,  1700  G  Street,  NW.,  by 
appointment.  To  make  an 
appointment,  call  (202)  906-5922. 
send  an  e-mail  to 

publicinfo&ots.  treas.gov.  or  send  a 
facsimile  transmission  to  (202)  906- 
7755. 

OMB  Desk  Officers  for  the  Agencies: 
Joseph  F.  Lackey,  Jr.,  Office  of 
Information  and  Regulatory  AfCairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Room  10235, 


Washington,  DC  20503,  or  e-mail  to 
jlackeyfQomb.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  You 
can  request  additional  information  from: 
OCC:  Jessie  Dimaway,  OCC  Clearance 
Officer,  (202)  874-4824.  or  Camille 
Dixon,  (202)  874-5090,  Legislative 
and  Regulatory  Activities  Division. 
Office  of  the  Comptroller  of  the 
Currency,  250  E  Street.  SW., 
Washington.  DC  20219. 
FDIC:  Tamara  Manly,  Management 
Analyst.  (202)  898-7453,  Legal 
Division.  Federal  Deposit  Insurance 
Corporation,  550  17th  Stteet.  NW., 
Washington,  DC  20429. 
OTS:  Maiuyn  K.  Burton.  Clearance 
Officer,  (202)  906-6467.  Regulations 
and  Legislation  Division.  Chief 
Counsel's  Office.  Office  of  Thrift 
Supervision.  1700  G  Street.  NW.. 
Washington,  DC  20552;  by  e-mail  to 
marilyn.burton@ots.treas.gov:  or  by 
facsimile  transmission  to  (202)  906- 
6518. 

SUPPLEMENTARY  INFORMATION: 

Comments:  On  May  30,  2002,  the 
OCC,  Board  of  Governors  of  the  Federal 
Reserve  Board,  FDIC,  and  OTS 
published  a  joint  request  for  comments 
on  the  proposed  extension,  without 
change,  of  OMB  approval  of  the 
information  collections  contained  in  the 
CRA  regulations  (67  FR  37915). 

The  FDIC  and  OTS  each  received  an 
identical  comment  from  the  same 
commenter.  This  commenter  did  not 
object  to  the  proposed  extension  of 
OMB  approval  of  the  information 
collections  contained  in  the  CRA 
regulations.  The  commenter 
recommended  that  the  Agencies  (1) 
continue  all  existing  data  collection  and 
reporting  requirements;  (2)  maintain 
current  public  file  requirements;  and  (3)  - 
do  not  consider  or  require  any  race  data 
under  CRA.  Since  these 
recommendations  are  not  contrary  to  the 
proposed  extension  of  OMB  approval  of 
the  CRA  information  collections,  the 
Agencies  have  not  made  any  changes 
bom  the  proposal  in  response  to  this 
comment. 

Title: 

OCC:  Community  Reinvestment  Act 
Regulation— 12  CFR  part  25; 

FDfC;  Community  Reinvestment  Act; 

OTS:  Community  Reinvestment  Act. 

OMB  Control  Numbers: 

OCC:  1557-0160; 

FDIC:  3064-0092; 

OTS:  1550-0012. 

Type  of  Review:  Extension,  without 
change,  of  a  currenUy  approved 
collection. 

Form  Number:  None. 

Abstract:  This  submission  covers  an 
extension  of  the  Agencies'  cuirenUy 
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approved  information  collections  in 
their  CRA  regulations  (12  CFR  part  25 
(OCC).  12  CFR  part  345  (FDIC),  and  12 
CFR  part  563e  (OTS)).  The  submission 
involves  no  change  to  the  regulations  or 
to  the  information  collections. 

The  Agencies  need  the  information 
collected  to  fulfill  their  obligations 
under  the  CRA  (12  U.S.C.  2901  et  seq.) 
to  evaluate  and  assign  ratings  to  the 
performance  of  institutions,  in 
connection  with  helping  to  meet  the 
credit  needs  of  their  communities, 
includiQg  low-  and  moderate-income 
neighborhoods,  consistent  with  safe  and 
soimd  banking  practices.  The  Agencies 
use  the  information  in  the  examination 
process  and  in  evaluating  applications 
for  mergers,  branches,  and  certain  other 
corporate  activities.  Financial 
institutions  maintain  and  provide  the 
information  to  the  Agencies. 

Affected  Public:  Businesses  or  other 
for-profit. 

Estimated  Number  of  Respondents: 

OCC:  2,141: 

FDIC:  5,484; 

OrS:  995. 

Estimated  Annual  Responses: 

OCC:  2,141;        , 

FDIC:  5,484;       I 

OTS:  995. 

Estimated  Annual  Burden  Hours: 

OCC:  322,307;       - 

FDIC:  607,603; 

OTS:  200.964. 

Frequency  of  Response:  Annually. 


Dated:  September  25.  2002. 
Mark  J.  Tenhundfeld, 

Assistant  Director,  Legislative  and  Regulatory 
Activities  Division.  Office  of  the  Comptroller 
of  the  Currency. 

Dated  at  Wastiington,  DC,  this  25th  day  of 
September,  2002. 

Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 
Executive  Secretary. 

Dated:  September  24,  2002. 
Deborah  Dakin, 

Deputy  Chief  Counsel,  Regulations  and 

Legislation  Division,  Office  of  Thrift 

Supervision. 

[FR  Doc.  02-24977  Filed  10-1-02;  8:45  am] 

BILLING  CODE  4S10-3»-P,  6741.%1-P,  S720-01-P 


DEPARTMENT  OF  LABOR 

Office  of  the  Assistant  Secretary  for 
Veterans'  Employment  and  Training 

Secretary  of  Labor's  Advisory 
Committee  for  Veterans'  Employment 
aiKl  Training;  Notice  of  Open  IMeeting 

The  Secretary's  Advisory  Committee 
for  Veterans'  Employment  and  Training 
was  established  under  section  4110  of 
title  38,  United  States  Code,  to  bring  to 
the  attention  of  the  Secretary,  problems 
and  issues  relating  to  veterans' 
employment  and  training. 

Notice  is  hereby  given  that  the 
Secretary  of  Labor's  Advisory 


Committee  for  Veterans'  Emplojonent 
and  Training  will  meet  on  Thursday, 
October  17,  2002,  beginning  at  9  a.m.  at 
the  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Room  S- 
2508,  Washington,  DC  20210. 

Written  comments  are  welcome  and 
may  be  submitted  by  addressing  them 
to:  Mr.  John  Muckelbauer,  Designated 
Federal  Official,  Office  of  the  Assistant 
Secretary  for  Veterans'  Employment  and 
Training,  U.  S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Room  S- 
1325,  Washington.  DC  20210. 

The  primary  items  on  the  agenda  are: 

Discussion  of  the  Transition  Assistance 

Program; 
Discussion  on  Licensiag  and 

Certification; 
Discussion  of  other  programs  and 

activities  of  interest  to  the  Committee. 

The  meeting  will  be  open  to  the 
public. 

Persons  with  disabilities  needing 
special  acconunodations  should  contact 
Mr.  John  Muckelbauer  at  telephone 
number  202/693-4700  no  later  than 
Wednesday,  October  16,  2002. 

Signed  at  Washington,  DC,  this  September 
26.  2002. 
Frederico  Juarfoe,  Jr., 

Assistant  Secretary  of  Labor  for  Veterans' 

Employment  and  Training. 

[FR  Doc.  02-24997  Filed  10-1-02;  8:45  ami 
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Part  n 


Department  of 
Health  and  Human 
Services 


Centers  for  Medicare  and  Medicaid 
Services 


42  CFR  Part  457 

State  Children's  Health  Insurance    - 
Program;  Eligibility  for  Prenatal  Care  and 
Other  Health  Services  for  Unborn 
Children;  Final  Rule 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Cwrtars  for  Medicare  and  Medicaid 
SarvlcM  I 

42CFR  Part 457 
[CIIIS-2127-F] 


RtN0938-AL37 


State  CtiiMren's  Health  Insurance 
Program;  Ellgtt)illty  for  Prenatal  Care 
and  Other  Health  Services  for  Unt)om 
Children  j 

agency:  Centers  for  Medicare  & 
Medicaid  Services  (CMS).  HHS. 
action:  Final  rule. 

SUMMARY:  In  order  to  provide  prenatal 
care  and  other  health  services,  this  final 
rule  revises  the  definitionxif  "child" 
under  the  State  Children's  Health 
Insurance  Program  (SCHIP)  to  clarify 
that  an  unborn  child  may  be  considered 
a  "targeted  low-income  child"  by  the 
State  and  therefore  eligible  for  SCHIP  if 
other  applicable  State  eligibility 
requirements  are  met.  Under  this 
definition,  the  State  may  elect  to  extend 
eligibility  to  unborn  children  for  health 
benefits  coverage,  including  prenatal 
care  and  delivery,  consistent  with 
SCHIP  requirements. 
EFFECTIVE  DATE:  These  regulations  are 
effective  on  November  1,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen'Farrell,  (410)  786-1236. 
SUPPLEMENTARY  INFORMATION:  Copies:  To 
order  copies  of  the  Federal  Register 
containing  this  document,  send  your 
request  to:  New  Orders,  Superintendent 
of  Documents,  PO  Box  371954, 
Pittsburgh,  PA  15250-7954.  Specify  the 
date  of  the  issue  requested  and  enclose 
a  check  or  money  order  payable  to  the 
Superintendent  of  Documents,  or 
enclose  your  Visa  or  Master  Card 
number  and  expiration  date.  Credit  card 
orders  can  also  be  placed  by  calling  the 
order  desk  at  (202)  512-1800  or  by 
faxing  to  (202)  512-2250.  The  cost  for 
each  copy  is  $9.  As  an  alternative,  you 
can  view  and  photocopy  the  Federal 
Repster  document  at  most  libraries 
designated  as  Federal  Depository 
Libraries  and  at  many  other  public  and 
academic  libraries  tlutiughout  the 
country  that  receive  the  Federal 
Register. 

This  Federal  Register  document  is 
also  available  from  the  Federal  Register 
online  database  through  GPO  access,  a 
service  of  the  U.S.  Government  Printing 
Office.  The  Web  site  address  is  http:// 
¥rww.access.gpo.gov/nam/mdex.html. 


I.  Backgronnd 

Section  4901  of  the  Balanced  Budget 
Act,  (Pub.  L.  105-33),  as  amended  by 
Public  Law  105-100,  added  title  XXI  to 
the  Act.  Title  XXI  authorizes  the  State 
Children's  Health  Insurance  Program 
(SCHIP)  to  assist  State  efforts  to  initiate 
and  expand  the  provision  of  child 
health  assistance  to  uninsured,  low- 
income  children.  Under  title  XXI,  States 
may  provide  child  health  assistance 
primarily  for  obtaining  health  benefits 
coverage  through  (1)  a  separate  child 
health  program  that  meets  the 
requirements  specified  under  section 
2103  of  the  Act;  (2)  expanding  eligibility 
for  benefits  imder  the  State's  Medicaid 
plan  under  title  XIX  of  the  Act;  or  (3) 
a  combination  of  the  two  approaches. 
To  be  eligible  for  funds  imder  this 
program,  States  must  submit  a  State 
child  health  plan  (State  plan),  that 
meets  the  applicable  requirements  of 
title  XXI  and  is  approved  by  the 
Secretary. 

Benefits  under  SCHIP  are  jointly 
financed  by  the  Federal  and  State 
governments  and  are  administered  by 
the  States.  Within  broad  Federal 
guidelines,  each  State  determines  the 
design  of  its  program,  eligibility  groups, 
benefit  packages,  payment  levels  for 
coverage,  and  administrative  and 
operating  procedures.  Under  section 
2102(b)  of  the  Act,  States  have 
discretion  to  adopt  eligibility  standards 
that  are  related  to  age,  and  thus  may 
extend  SCHIP  eligibility  only  to  certain 
age  groups  of  targeted  low-income 
children  (who  must  be  under  age  19). 
SCHIP  provides  a  capped  amount  of 
funds  to  States  on  a  matching  basis  for 
Federal  fiscal  years  (FY)  1998  through 
2007.  Regulations  implementing  SCHIP 
are  set  forth  at  42  CFR  457. 

n.  Provisions  of  the  Proposed 
Regulations 

On  March  5,  20Q2,  we  published  a 
proposed  rule  in  the  Federal  Register 
that  proposed  to  revise  the  definition  of 
"child"  under  the  SCHIP  program  (67 
FR  9936).  In  the  interest  of  providing 
necessary  prenatal  care  and  other  health 
services  to  children,  we  proposed  to 
clarify  and  expand  the  definition  of  the 
term  "child"  so  that  a  State  may  elect 
to  make  individuals  in  the  period 
between  conception  and  birth  eligible 
for  coverage  imder  the  State  plan. 
Specifically,  we  proposed  to  revise  the 
definition  at  §  457.10  to  clarify  that 
"child"  means  an  individual  under  the 
age  of  19  and  may  include  any  period 
of  time  from  conception  to  birth  up  to 
age  19.  In  this  rule,  we  explained  that 
while  a  pregnant  woman  imder  age  19 
could  be  eligible  as  a  targeted  low- 


income  child,  and  her  child  would 
benefit  from  needed  prenatal  care  and 
delivery  services  by  virtue  of  the 
mother's  eligibility  status,  a  pregnant 
woman  over  age  19  could  not  be  eligible 
as  a  targeted  low-income  child. 

We  stated  that  the  proposed  definition 
would  provide  States  with  the  option  to 
consider  an  unborn  child  to  be  a 
targeted  low-income  child  and  therefore 
eligible  for  SCHIP  if  other  applicable 
State  eligibility  requirements  are  met. 
This  would  permit  States  to  ensure  thai 
needed  services  are  available  to  benefit 
unborn  children  independent  of  the 
mother's  eligibility  status.  We  also 
discussed  in  detail  the  Department's 
1999  report.  Trends  in  the  Well-Being  of 
America's  Children  and  Youth,  which 
describes  the  benefits  of  prenatal  care 
for  the  mother  and  the  child.  We  stated 
that  our  proposed  revisions  were 
intended  to  benefit  both  the  unborn 
children  and  their  mothers  by 
promoting  continuity  of  important 
medical  care. 

In  order  to  protect  against  the 
substitution  of  title  XXI  enhanced 
pajrments  for  Medicaid  pajrments,  we 
proposed  to  add  a  new  paragraph  (a)(3) 
to  §  457.626(a),  Prevention  of  dupUcate 
payments,  to  clarify  that  payment  is  not 
available  under  title  XXI  when  payment 
may  be  reasonably  expected  to  be  made 
under  Medicaid  on  the  basis  of  the 
Medicaid  eligibility  or  enrollment  of  the 
pregnant  woman. 

With  regard  to  maintenance  of  effort 
requirements,  we  proposed  that  if  a 
State  elects  to  include  unborn  children 
in  the  SCHIP  definition  of  children,  the 
State  must  also  apply  that  same 
interpretation  in  assessing  compliance 
with  the  Medicaid  maintenance  of  effort 
provision  of  section  2105(d)(1)  of  the 
Act.  Specifically,  we  proposed  to  revise 
§  457.622,  Rate  of  Federal  Financial 
Participation  (FTP)  for  State 
expenditures,  to  provide  that  the  State 
does  not  adopt  eligibility,  standards  and 
methodologies  for  purposes  of 
determining  a  child's  eligibility  under 
the  Medicaid  State  plan  that  were  more 
restrictive  than  those  applied  under 
policies  of  the  State  plan  in  effect  on 
June  1, 1997.  This  limitation  applies  ' 
also  to  more  restrictive  standards  and 
methodologies  for  determining 
eligibility  for  services-for  a  child  based 
on  the  eligibility  of  a  pregnant  woman. 

We  also  stated  that,  a  State  that 
defines  children  under  SCHIP  to 
include  unborn  children  would  need  to 
apply  the  same  definition  in  the  screen- 
and-enroll  process  described  in  SCHIP 
regulations  at  §  457.350,  Eligibility 
screening  and  facilitation  of  Medicaid 
enrollment  We  proposed  to  add  a  new 
$  457.350(b)(2)  to  clarify  that  screening 
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procedures  must  identify  any  applicant 
or  eiutjUee  who  would  be  potentially 
eligible  for  Medicaid  services  based  on 
the  eligibility  of  his  or  her  mother  under 
one  of  the  poverty  level  groups 
described  in  section  1902(1)  of  the  Act, 
section  1931  of  the  Act,  or  a  Medicaid 
demonstration  project  approved  under 
section  1115  of  the  Act. 

We  noted  that  under  our  proposed 
regulation,  States  would  continue  to 
have  the  authority  to  set  eligibility 
requirements  under  their  State  plans, 
including  age  limits  se  long  as  the  age 
limit  is  under  19  years  of  age.  Hence, 
States  would  not  be  required  to  extend 
coverage  to  this  population.  States  that 
opt  to  extend  eligibility  to  unborn 
children  must  submit  a  State  plan 
amendment  in  accordance  with 
§457.60.  States  can  use  the  preprinted 
application  template  for  the  State 
Children's  Health  Insurance  Program, 
sections  4.1.2  and  4.4,  and  the 
preprinted  budget  template  in 
submitting  this  State  plan  amendment. 

m.  Analysis  of  and  Responses  to  Public 
Comments 

We  received  and  accepted  7,783 
comments.  The  majority  of  these  were 
form  letters  that  were  part  of  write-in 
campaigns.  Because  of  possible  residual 
delays  in  the  Washington,  DC  mail, 
resulting  bom  new  security  procedures, 
we  accepted  conunents  that  were 
postmarked  up  to  and  includi^  May 
13,  2002.  All  public  comments  have 
been  summarized  and  are  discussed  in 
detail  in  the  following  discussion. 

1 .  General  Comments 

In  this  section,  we  have  summarized 
and  responded  to  general  public 
comments  on  the  program  or  the 
proposed  rule  as  a  whole  and  not  to  any 
particular  provision  of  this  rule.  All 
other  public  comments  are  addressed 
below  in  the  context  of  the  particular 
subpart. 

Comment:  We  received  a  great 
number  of  comments  from  people  who 
viewed  the  proposed  rule  as  having  a 
hidden  agenda  of  providing  unborn 
children  with  formal  legal  rights  as  the 
first  step  in  abolishing  abortion. 

Commenters  stated  that  since  the 
child  in  the  womb  would  be  recognized 
as  a  patient,  there  would  never  be  a  case 
where  abortion  is  justified.  Another 
commenter  stated  that  the  unborn 
child's  status  as  a  patient  in  need  of 
health  care  has  long  enjoyed 
international  recognition  and  cited  the 
United  Nations  Declaration  on  the 
Rights  of  the  Child  and  the  1990 
Convention  implementing  its  principles, 
which  declared  that  the  child  needs 
special  safeguards  and  care,  including 


appropriate  legal  protection,  before  as 
well  as  after  birth.  Other  commenters 
viewed  the  proposed  rule  as 
empowering  lower-income  women  to 
choose  life  for  their  children  and 
enhance  their  ability  to  raise  their 
families  with  dignity. 

Many  commenters  expressed 
opposing  views  on  this  issue,  saying 
that  this  is  an  anti-choice  proposal 
disguised  as  a  health  care  proposal. 
Conunenters  considered  the  proposal  as 
the  Administration's  attempt  to  create 
legal  precedent  for  viewing  unborn 
children  as  separate  physical  and  legal 
entities,  which  they  believe  devalues 
women  as  persons  and  is 
coimterproductive  to  the  health  and 
well  being  of  both  women  and  children. 
Commenters  stated  that  the  underlying 
purpose  of  the  proposed  rule  is  to 
advance  fetal  personhood  and  deny  the 
right  of  every  woman  to  determine  the 
direction  of  her  own  life.  They  believe 
the  proposed  rule  would  undermine  the 
foundation  of  the  right  to  choose 
abortion  and  threatens  a  woman's 
reproductive  freedom.  They  said  the 
proposed  rule  would  lay  the  legal 
groundwork  for  an  adversarial 
relationship  between  a  woman  and  her 
unborn  child. 

Commenters  expressed  the  opinion 
that  the  proposed  rule  is  a  tactic  for 
extending  the  rights  of  a  person  under 
the  constitution  to  an  unborn  child 
through  the  regulatory  process  as  a 
means  of  circumventing  the  legislative 
process  where  it  can  be  debated  and 
voted  on  opeidy  by  elected 
representatives.  Many  commenters 
considered  the  proposed  rule  an  attempt 
to  provoke  controversy  over  Roe  v. 
Wade  and  provide  the  groundwork  for 
having  it  overturned  with  the  long-term 
goal  of  having  abortion  declared  illegal. 
Response:  CMS  does  not  believe  that 
this  revised  definition  of  "child"  is 
inconsistent  with  the  United  Nations 
Declaration  on  the  Rights  of  the  Child  or 
with  Roe  v.  Wade. 

At  the  core  of  a  number  of 
commenters'  argviments  against  the  rule 
is  a  fundamental  misconception  that 
this  rule  would  set  up  an  adversarial 
relationship  between  the  mother  and 
her  unborn  child  that  might  threaten  the 
mother's  autonomy. 

Such  reasoning  overlooks  the  reality 
that  the  SCHIP  program  is  a  voluntary 
assistance  program  that  begins  when  an 
individual  applies  for  the  benefit.  If  the 
woman  did  not  want  the  health 
insurance  coverage  offered  by  the  State's 
SCHIP  program,  she  simply  would  not 
apply  for  it  or  would  discontinue  her 
participation  in  the  pronam. 

This  rule,  rather  than  limiting  an 
uninsured  woman's  choices  in  fact 


expands  them  by  offering  important 
health  care  that  may  not  otherwise  be 
available  to  her. 

In  general,  patient  education  literature 
affirms  that  prenatal  care  benefits  both 
the  mother  and  the  unborn  child.  For 
example,  the  Web  site  of  the  American 
College  of  Obstetricians  and 
Gynecologists  (ACOG)  provides  excerpts 
from  its  patient  education  material. 
ACOG  Education  Pamphlet  AP098— 
Special  Tests  for  Monitoring  Fetal 
Health  explains  that,  "lejarly  prenatal 
care  gives  your  doctor  a  chance  to  check 
on  your  health  and  the  progress  of  your 
pregnancy.  Based  on  the  results  of 
routine  prenatal  care,  your  doctor  may 
suggest  tests  to  check  the  health  of  the 
baby.  Most  of  the  time,  these  tests  help 
assure  you  and  your  doctor  that  all  is 
going  well.  Monitoring  helps  you  and 
your  doctor  during  your  pregnancy  by 
telling  more  about  the  well  being  of  the 
baby.  Monitoring  may  be  done  during 
pregnancy  to  help  assess  the  health, 
activity  level,  and  growth  of  the  unborn 
child.  Some  of  the  tests  used  for 
monitoring  check  the  movement, 
heartbeat,  blood  flow,  and  rate  of  growth 
of  the  unborn  child.  If  so.  the  baby  may 
need  special  care  or  may  need  to  be 
delivered  right  away." 

In  another  article,  "Nutrition  During 
Pregnancy,"  available  through  the 
Medem.com  Web  site.  ACOG  explains 
that,  "[a]  balanced  diet  is  a  basic  part  of 
good  health  at  all  times  in  your  life. 
During  pregnancy,  diet  is  even  more 
important.  The  foods  you  eat  are  the 
main  source  of  the  nutrients  for  your 
baby.  As  your  baby  grows,  you  will  need 
more  of  most  nutrients." 

This  rule  reflects  the  common 
understanding  that  prenatal  care 
benefits  both  mother  and  child  and 
therefore  does  not  create  tension 
between  them. 

It  is  also  useful  to  bear  in  mind  that' 
these  generally  are  children  who  will 
otherwise  be  eligible  for  their  respective 
SCHIP  program  in  a  State  at  birth.  It 
only  makes  sense,  and  indeed  is 
medically  obvious  that  establishing 
eligibility  during  the  prenatal  stage 
advances  the  likelihood  of  a  healthy 
pregnancy,  healthy  birth,  and  healthy 

Comment:  Many  of  the  commenters 
asserted  that  if  the  intent  of  the 
proposed  regulation  is  to  provide 
additional  health  care  to  pregnant 
women,  it  could  be  done  through 
existing  regulations.  Commenters  were 
concerned  that  the  designation  of  the 
unborn  child  as  a  child  would  raise 
legal  and  operational  issues  that  would 
take  years  to  resolve,  resulting  in 
litigation  that  would  prevent  many 
pregnant  women  from  receiving  needed 


619S8        Federal  Register /Vol.  67,  No.  191 /Wednesday,  October  2,  2002 /Rules  and  Regulations 


health  care.  For  this  reason,  numerous 
commenters  recommended  the 
withdrawal  of  this  rule.  One  commenter 
mentioned  that  for  States  to  adopt  this 
rule,  they  would  be  required  to  act 
through  their  State  legislatures  to 
redefine  a  "child"  as  being  from 
conception  through  age  19,  which 
would  cause  enormous  tension  in  State 
capitals  across  the  country  and 
unproductive  bipartisan  politics,  which 
would  not  further  the  health  care  needs 
of  pregnant  women  or  children. 

Since  States  already  have  the  means 
to  cover  pregnant  women,  the 
commenter  urged  HHS  to  facilitate  the 
process  and  not  complicate  it  and  many 
commenters  stated  that  they  believe  the 
regulation  is  uimecessary.  As  examples, 
commenters  cited  the  States  of  New 
Jersey  and  Rhode  Island  that  have 
applied  for  and  received  section  1115 
waivers  to  expand  coverage  to  low- 
income  women.  They  noted  that  SCHIP 
waivers  are  relatively  easy  for  States  to 
secure  since  under  the  existing  SCHIP 
waiver  program,  the  Federal  government 
does  not  require  "budget  neutrality", 
States  can  spend  additional  funds  up  to 
the  State's  unspent  SCHIP  allotment  and 
there  is  already  a  template  in  place  to 
streamline  the  waiver  application 
process. 

Commenters  suggested  alternative 
options  to  HHS  rather  than 
implementing  the  rule  that  included: 
use  options  under  Medicaid  to  provide 
comprehensive  prenatal  and  pregnancy- 
related  care  to  women:  use  the  existing 
authority  of  approving  waivers  and 
implement  a  process  for  expediting  the 
approval  of  waiver  applications;  amend 
the  SCHIP  statute  to  provide  prenatal 
care  for  pregnant  women  by  expanding 
eligibility  to  the  woman  rather  than  to 
the  unborn  child:  and  support  and  work 
with  the  Congress  to  approve  pending 
legislation  that  would  provide  access  to 
prenatal  care  for  uninsured  women  as 
well  as  additional  funding  for  States. 

Response:  This  regulation  bridges  a 
gap  in  eligibility  between  the  Medicaid 
and  the  SCHIP  programs  that  has  now 
existed  for  five  years.  Members  of  the 
Congress  have  sdso  recognized  this  gap 
and  have  introduced  various  pieces  of 
legislation  over  the  years  to  address  this 
gap.  The  opportunity  to  expand  vital 
health  insurance  coverage  during  a 
critical  time  is  at  hand. 

We  welcome  all  of  these  suggestions 
for  expanding  health  insurance  coverage 
and  indeed  States  and  the  Secretary 
have  already  used  the  flexibility  in 
current  regulations.  However,  there  are 
still  gaps.  We  also  welcome  support  for 
the  actions  of  the  Secretary  in  granting 
waivers  to  States  that  expand  eligibility 
for  individuals  who  would  not 


otherwise  be  eligible  for  Medicaid  or 
SCHIP.  But  the  Secretary's  ability  to 
intervene  through  one  mechanism  (a 
waiver)  shoidd  not  be  the  sole  option  for 
States  and  may  in  fact  be  an  inferior 
option.  Waivers  are  discretionary  on  the 
part  of  the  Secretary  and  time  limited 
while  State  plan  amendments  are 
permanent,  and  are  subject  to  allotment 
neutrality. 

Commenters  recognize  jhat  certain 
low-income  pregnant  women  are  not 
currently  eligible  for  coverage  under 
either  Medicaid  or  SCHIP.  We  recognize 
that  States  already  have  the  ability  to 
provide  prenatal  care  to  pregnant 
women  through  expanding  their  title 
XIX  coverage  of  pregnant  women  either 
through  an  amendment  to  their 
approved  State  Plan  or  through  a 
demonstration  project  under  section 
1115  of  the  Act.  However,  States  have 
been  reluctant  to  do  so  under  the  regular 
Medicaid  match  rate.  It  is  the  enhanced 
match  under  title  XXI  that  has  proven 
to  be  the  incentive  for  States  to  increase 
eligibility. 

"The  approval  process  for  a  SCHIP 
demonstration  project  to  extend 
coverage  to  pregnant  women  imder 
section  1115  is  a  relatively  streamlined 
process.  However,  as  the  commenters 
also  acknowledge,  only  five  States  have 
applied  to  cover  pregnant  women 
(Colorado,  Maryland,  Michigan,  New 
Jersey  and  Rhode  Island)  of  which  two 
have  been  approved  as  of  July  2002 
(New  Jersey  and  Rhode  Island). 

States  may  decide  not  to  pursue  this 
option  because  of  the  local  political 
climate,  the  need  for  State  legislative 
modifications  or  a  variety  of  other 
reasons.  Our  regulation  is  simply  an 
option  to  make  it  faster  and  easier  for 
States  that  want  to  use  SCHIP  funds  to 
expand  prenatal  services  for  low-income 
women  and  to  do  so  without  having  to 
go  through  the  1115  process  or  wait  for 
the  passage  of  legislation. 

With  respect  to  conmients  relating  to 
potential  legislative  changes  to  the 
Medicaid  and  SCHIP  statute,  disciission 
of  such  changes  are  beyond  the  scope  of 
this  regulation. 

Comment:  One  commenter  said  that 
another  way  the  Administration  could 
help  ensure  prenatal  care  was  to  change 
the  Medicaid  system  to  make  it  less 
confusing  and  more  accessible,  by 
reducing  the  complexity  of  the 
eligibility  process,  the  burdensome 
application  forms  and  by  addressing  the 
lack  of  knowledge  surrounding  access 
and  other  regulatory  barriers  that 
prevent  women  from  accessing  this 
health  care  insurance. 

Response:  Many  States  in  fact  have 
taken  action  to  lower  barriers  to 
enrollment,  renewal,  and  access. 


Barriers  to  enrollment  have  been  one  of 
the  major  areas  CMS  has  worked  on 
Mdth  States  in  recent  years.  States  were 
given  significant  flexibility  to  simplify 
the  eligibility  process  in  the  SCHIP 
statute  and  regulations,  and  CMS  has 
encouraged  States  to  take  similar  steps 
within  the  framework  of  Medicaid 
requirements.  States  have  the  option  to 
provide  presumptive  eligibility  for 
pregnant  women  and  the  Medicaid 
regulations  have  mandated 
simplification  and  streamlining  of  the 
enrollment  process.  It  is  the  State's 
option  hew  they  choose  to  accomplish 
this.  However,  administrative 
simplification  has  its  limits  and  caimot 
bridge  the  eligibility  gap  as  the 
proposed  regulation  would. 

Comment:  A  commenter  noted  that 
the  unborn  child  was  a  feature  of  the 
Medicaid  program  imtil  1986  when  it 
was  replaced  with  a  coverage  category 
tied  directly  to  the  woman's  pregnancy 
status  (Pub.  L.  99-509.  the  Budget 
Reconciliation  Act  of  1986).  The 
commenter  considered  that  option  to  be 
an  invaluable  means  of  permitting 
coverage  of  certain  children  whose 
mothers  could  not  for  a  variety  of 
reasons  qualify  for  Medicaid  coverage. 
The  commenter  believes  that  the 
recognition  of  this  option  in  SCHIP  at 
least  partially  restores  this  State 
flexibility,  which  was  lost  16  years  ago, 
and  positions  State  programs  to  extend 
public  health  insurance  to  pregnant 
women  who  are  currently  unqualified  in 
their  own  right. 

Response:  We  appreciate  the 
commenter's  support  and  agree  that  the 
intent  of  this  regulation  is  to  provide 
States  with  flexibility  in  selecting  the 
options  that  are  available  to  them  in 
providing  this  vital  care. 

The  proposed  regulation  in  fact  would 
restore  flexibility  that  the  previous 
Federal  policy  provided  that  allowed 
welfare  and  Medicaid  coverage  for  not- 
yet-bom  children. 

As  early  as  1941,  the  Bureau  of  Public 
Assistance,  a  predecessor  agency  within 
the  Department  of  Health,  Education 
and  Welfare  (HEW),  determined  that 
unborn  children  could  be  covered  under 
the  Social  Security  Act  of  1935.  It  was 
determined  that  under  the  Act,  Federal 
funds  could  be  provided  to  the  States 
for  the  aid  of  unborn  children.  The 
Agency's  1^46  Handbook  of  Public 
Assistance  Administration  permitted 
the  inclusion  of  unborn  children  among 
those  eligible  for  State-plan  aid  "on  the 
basis  of  the  same  eligibility  conditions 
as  apply  to  other  children."  The 
operating  policy  remained  imchanged 
through  1971.  "The  option  remained 
with  State  welfare  plans  to  determine 
whether  to  include  unborn  children  as 
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dependents.  At  the  time  of  the 
institution  of  the  Medicaid  program, 
many  State  social  service  agencies 
adopted  similar  eligibility  definitions 
for  Xhe  purposes  of  qualifying  for 
Medicaid  imder  a  State  plan.  The 
approaches  were  later  changed  through 
a  decision  by  the  HEW  Secretary.  While 
this  change  was  in  part  a  reaction  to  the 
determination  with  respect  the  historic 
Aid  to  Families  with  Dependent 
Children  program  in  Bums  v.  Alcala, 
420  U.S.  575  (1975)  that  States  were  not 
required  to  extend  eligibility  based  on 
unborn  children,  this  decision  is  not 
applicable  to  the  SCHIP  statute  and  does 
not  reflect  the  congressional  intent  to 
provide  broad  State  flexibility  under 
SCHIP  to  expand  the  provision  of  child 
health  assistance.  These  precedents  are 
important  as  we  look  for  ways  for  all 
women  to  receive  prenatal  care. 

Comment:  A  commenter  noted  that 
several  States  have  sought  and  obtained 
waivers  allowing  them  to  provide 
SCHIP  coverage  to  unborn  children  as 
beneficiaries  of  SCHIP  and  felt  that  this 
offers  in  itself  a  strong  argument  for 
making  that  inclusion  uniform  among 
the  States  and  independent  of  the 
waiver  process. 

Response:  We  agree  with  the 
commenter,  but  note  that  States  still 
retain  the  option  to  apply  for  section 
1115  waivers  to  provide  prenatal 
coverage  to  low-income  pregnant 
women. 

Comment:  A  commenter  noted  that 
the  U.S.  House  of  Representatives  also 
recognizes  the  value  of  Secretary 
Thompson's  decision  and  has,  therefore, 
drafted  a  Congressional  Resolution  (H.R. 
Res.  346)  commending  the  decision  to 
recognize  that  pregnant  mothers  and 
imbom  children  are  deserving  of 
concern  about  their  health  and  well 
being.  Another  commenter  mentioned 
the  bills  cunendy  being  considered  by 
the  Congress  that  would  allow  States  to 
provide  low-income  women  with 
prenatal  coverage  under  SCHIP, 
specifically  the  "Start  Healthy,  Stay 
Healthy  Act  of  2001  (S.  1016/H.R.  3729), 
the  "Mothers  and  Newborns  Health 
Insurance  Act  of  2001  (S.  724/H.R. 
2610),  and  the  "Legal  Immigrant 
Children's  Health  Improvement  Act  of 
2001  (S.  582/H.R.  1143)  on  which  the 
Congress  has  yet  to  schedule  action.  The 
commenters  said  that  absent  the  change 
in  statute,  they  are  pleased  that,  once 
finalized,  the  proposed  CMS  regulation 
~  v«rill  allow  States  to  extend  coverage  to 
pregnant  women  without  delay. 
Conunenters  conclifded  that  extending 
eligibility  for  SCHIP  coverage  to  unborn 
children,  including  prenatal  care  and 
delivery,  as  consistent  with  SCHIP 
requirements,  is  the  best  way  to  provide 


needed  medical  care  to  those  low- 
income  children  and  pregnant  women 
that  would  otherwise  be  without  health 
insurance. 

Response:  We  agree  and  appreciate 
the  commenters'  support. 

2.  Definition  of  Targeted  Low-Income 
Child 

Comment:  The  commenters  expressed 
their  belief  that  life  begins  at  conception 
and  unborn  children  are  hiunan  beings 
who  should  be  eligible  for  health  care. 
The  commenters  asserted  that  any 
threshold  for  eligibility  other  than 
conception  is  inevitably  arbitrary, 
because  conception  is  the  point  when 
an  individual  human  life  comes  into 
existence.  Commenters  stated  that  the 
proposed  rule  reflects  the  medical 
reality  that  the  life  of  a  child  begins 
before  birth  at  conception,  and  is 
thoroughly  consistent  with  precedent, 
according  legal  significance  to,  and 
protecting  the  life  of  the  imbom  child. 
The  commenters  stated  that  the 
proposed  rule's  definition  of  "child"  is 
consistent  with  a  vast  body  of  scientific 
literature,  and  with  modem  medical 
practice,  which  recognizes  that  the  life 
of  a  child  begins  at  conception  and 
continues  until  adulthood. 

The  commenters  mentioned  that  the 
statute  defines  the  maximitm  age  of 
eligibility  for  services  as  19,  but 
speofies  no  minimum  age.  Thus, 
without  this  regulatory  clarification,  it  is 
possible  that  many  otherwise  eligible 
children  would  not  receive  prenatal  care 
under  this  program,  and  might  suffer 
severe  health  consequences  as  a  result. 
Another  commenter  noted  that 
Pediatrics,  Vol  81,  #5.  May  1988,  p.  736. 
defines  commitment  to  the  health  of  the 
individual  as  beginning  at  conception. 
The  commenter  supported  the  proposed 
rule  based  on  the  importance  of 
ensuring  adequate  health  care  for 
children,  both  before  and  after  birth, 
and  the  health  of  their  mothers. 

Response:  We  appreciate  all  of  the 
comments  as  important  contributions  to 
the  public  record,  which  helps  shape 
the  Secretary's  decision-maUng.  We 
recognize  that  while  the  intent  of  this 
rule  is  to  extend  health  insurance 
coverage,  policy  determinations  are 
often  carried  into  other  important  public 
discussions.  We  agree  with  these 
commenters  that  conception  can  be  a 
logical  point  to  recognize  a  targeted  low 
income  child,  and  thus,  we  are  retaining 
o»ir  revised  definition  to  permit  States 
the  option  in  administering  the  SCRIP 

program. 

Qymment:  Commenters  stated  that  the 
proposed  rule  has  ample  legal 
precedent.  Outside  the  abortion  context, 
they  stated  that  unborn  children  are 
often  recognized  as  persons  who 


warrant  the  law's  protection.  As 
examples,  the  conunenters  said  that 
most  States  allow  recovery  in  one  form 
or  another  for  prenatal  injvuies.  Thus, 
several  commenters  cited  Roe  v.  Wade, 
410  U.S.  113,  161-2  (1973)  and  an 
article  by  Paul  Benjamin  Linton, 
Planned  Parenthood  v.  Casey,  13  St. 
Louis  U.  Public  Law  Rev.  15. 46-64 
(1993).  Another  commenter  noted  that 
roughly  half  the  States  criminalize  fetal 
homicide.  Commenters  said  that  unborn 
children  have  long  been  recognized  as 
persons  for  purposes  of  inheritance. 
Roe.  410  U.S.,  at  162,  and  a  child 
unborn  at  the  time  of  his  or  her  father's 
wrongful  deatii  has  been  held  to  be 
among  the  children  for  whose  benefit  a 
wron^l  death  action  may  be  brought. 
22A  Am.Iur.2d  death  §  99  (1988).  A 
commenter  dted  a  Kansas  bill  (HB2797) 
that  would  treat  a  fetus  as  "an  unborn 
child"  and  declare  the  "unborn  child" 
to  be  a  "person  or  hiunan  being"  so  as 
to  allow,  under  State  criminal  Taw, 
prosecution  following  the  "death  or 
injury  of  a  fetus."  [See  Hanna.  AP/ 
Topeka  Capital- Journal,  April  2.  2002.) 

One  commenter  said  that  Federal 
statute  similarly  recognizes  the  unborn 
child  as  a  himian  subject  deserving 
protection  from  harmJFul  research  as 
soon  as  pregnancy  is  confirmed,  42 
U.S.C.  289g{b);  45  CFR  part  46  §§46.203 
et  seq.  Therefore,  the  commenters  did 
not  consider  it  to  be  an  innovation  to 
treat  an  imbom  child  as  a  human 
individual  for  the  piupose  of  providing 
quality  prenatal  care  to  the  child  and  his 
or  her  mother. 

Response:  We  appreciate  all  of  the 
comments  as  important  contributions  to 
the  public  record,  which  helps  shape 
the  Secretary's  decision-making.  We 
recognize  that  while  the  intent  of  this 
rule  is  to  extend  health  insurance 
coverage,  policy  determinations  are 
often  carried  into  other  important  public 
discussions.  We  agree  with  these 
commenters  that  unborn  children  are 
often  recognized  for  other  purposes 
under  State  law,  and  thus  are  retaining 
our  revised  definition  to  permit  States 
such  an  option  in  administering  the 
SCRIP  program. 

Comment:  Commenters  said  that 
defining  unbom  children  as  children  is 
not  an  appropriate  administrative 
decision.  Commenters  considered 
defining  a  child  in  this  way  to  be 
arbitrary  and  they  asserted  that  most  of 
this  country's  population  does  not  agree 
with  this  position.  The  commenters  go 
on  to  say  that  this  approach  will  enforce 
a  minority  point  of  view,  is  highly 
political,  and  is  not  in  the  best  interests 
of  women  and  their  children.  One 
commenter  noted  that  the  government 
should  not  be  in  the  business  of 
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deciding  when  life  begins.  Another 
commenter  noted  that  to  define 
childhood  as  beginning  at  conception  is 
an  idea  not  universally  held  by  religious 
or  medical  experts  and  imposes  a 
particular  theological  view  on  the 
American  public.  Another  commenter 
noted  that  the  proposed  rule  is  both 
cynical  and  futile  given  the  widespread 
disagreement  and  confusion  about  what 
constitutes  life  and  when  an  unborn 
child  becomes  a  person.  They  went  on 
to  say  that  there  is  no  ethical  or  medical 
justification  for  expanding  the 
definition  of  "child"  to  include  the 
unborn  under  the  SCHIP  provisions, 
when  all  medical  services  offered  to  an 
unborn  child  must  be  performed  on  a 
pregnant  woman.  Another  commenter 
noted  that  it  is  inconceivable  that  a 
child  be  defined  as  "from  conception  to 
19  years  of  age."  If  all  of  the  world's 
greatest  theologians,  sociologists  and 
scientists  and  other  great  minds  cannot 
determine  when  life  begins,  the 
commenter  asserted,  then  DHHS 
certainly  cannot.  Another  commenter 
expressed  concern  that  these  rules  have 
the  hidden  agenda  of  attempting  to 
define  "when  life  beings" — a  deeply 
divisive  issue  around  which  the 
American  public  has  not  achieved 
consensus.  The  commenter  stated  that 
the  fact  of  existence  outside  the  body  of 
its  mother  has  consistently  been  the 
point  at  which  legal  personhood 
(including  the  ability  to  receive  benefits) 
has  been  distinguished  fi'om  the  unborn 
child,  which  is  not  yet  a  legal  person. 
The  commenter  believes  that  changing 
this  understanding  by  an  executive 
department  must  inevitably  lead  to 
Constitutional  challenges. 

Response:  We  appreciate  all  of  the 
comments  as  important  contributions  to 
the  public  record,  which  helps  shape 
the  Secretary's  decision-making.  We 
recognize  that  while  the  intent  of  this 
rule  is  to  extend  health  insurance 
coverage,  policy  determinations  are 
often  carried  into  other  important  public 
discussions.  We  disagree  with  these 
commenters'  contention  that  there  is 
only  one  appropriate  interpretation  of 
the  statutory  term  at  issue,  and  we 
believe  the  range  of  comments  supports 
our  view  that  States  should  have  the 
option  to  include  unborn  children  as 
eligible  targeted  low  income  children. 
We  are  therefore  retaining  a  revised 
definition  that  does  not  attempt  to 
define  when  life  begins  but  permits 
States  maximum  flexibility  in  extending 
SCHIP  eligibility. 

Comment:  The  commenters  said  that 
in  their  view,  unborn  children  are  not 
children  who  should  be  deemed  eligible 
for  health  care.  The  commenters  stated 
that  until  birth  occurs,  mother  and  the 


unborn  child  are  one  and  not  two 
different  people.  Another  commenter 
said  that  the  proposed  change  would 
make  an  arbitrary  separation  between  a 
woman  and  her  developing  linbom 
child  and  goes  onto  say  that  such  a 
separation  can  only  be  a  concept,  for  the 
unborn  child  is  a  functioning  part  of  the 
mother,  sharing  physical  systems.  Other 
commenters  noted  that  the  unborn  child 
is  a  part  of  the  mother's  body  that 
cannot  survive  without  the  use  of  the 
mother's  heart,  the  mother's  lungs  and 
so  forth.  The  commenters  asserted  that 
as  a  society  we  must  allow  women  to 
control  their  ovtm  bodies  and  not  turn 
them  into  mere  holding  vessels  for  an 
imbom  child.  The  conamenters  believe 
that  the  emphasis  should  be  placed 
upon  the  pregnant  woman  on  whom  the 
unborn  child's  health  care  is  completely 
dependent.  They  believe  that  life  begins 
at  birth,  not  at  conception  and  noted 
that  defining  childhood  as  beginning  at 
conception  is  not  an  idea  universally 
held  by  religious  or  medical  experts. 

Response:  We  appreciate  all  of  the 
comments  as  important  contributions  to 
the  public  record,  which  helps  shape 
the  Secretary's  decision-making.  We 
recognize  that  while  the  intent  of  this 
rule  is  to  extend  health  insurance 
coverage,  policy  determinations  are 
often  carried  into  other  important  public 
discussions.  We  disagree  with  these 
commenters  that  extending  SCHIP 
eligibility  to  unborn  children  would 
work  to  the  disadvantage  of,  or  devalue 
the  role  of,  the  mother.  Indeed,  we 
believe  the  extension  of  SCHIP 
eligibility  will  be  in  the  best  interest  of 
both  mother  and  child,  and  thus  are 
retaining  our  revised  definition  to 
permit  States  such  an  option  in 
administering  the  SCHD*  program. 

Comment:  Two  commenters  asked 
what  the  status  of  zygotes  held  in 
infertility  clinics  would  be.  They  asked 
if  such  clinics  would  be  faced  with 
criminal  suits  for  the  practice  of 
destroying  embryos?  Another 
commenter  asked  why  sperm  are  not 
classified  as  children  so  sexually  active 
men  could  receive  funding  to  maintain 
the  health  of  their  sperm.  The 
commenters  asked  who  will  arbitrate 
when  a  third  party  decides  the  interests 
of  the  woman  conflict  with  those  of  the 
unborn  child  she  is  carrying?  And,  will 
the  State  decide  whether  to  save  the  life 
of  the  mother  or  her  unborn  child? 
Commenters  also  asked  if  another 
person  could  be  appointed  the  guardian 
of  an  unborn  child? 

Response:  While  the  questions  raised 
by  the  commenters  are  interesting,  they 
are  well  beyond  the  issue  of  providing 
eligibility  under  a  publicly  funded 
health  insurance  program.  The 


important  medical  and  ethical  issues 
raised  in  the  comments  existed  prior  to 
the  promulgation  of  the  proposed 
regulation  and  are  resolved  separately 
fi'om  the  specific  issue  of  eligibility  for 
a  publicly  funded  health  insurance 
program.  Guardianship  is  established 
through  legal  proceedings  and  is 
unlikely  to  be  an  issue  in  the  routine 
application,  enrollment,  and 
participation  process. 

Comment:  Commenters  discussed  the 
language  of  the  majority  in  Roe  v.  Wade 
that  they  believe  clearly  States  "the 
word  'person'  as  used  in  the  14th 
Amendment  does  not  include  the 
unborn."  The  commenters  asserted  that 
the  Administration  does  not  have  the 
right  to  reverse  this  clear  and 
unambiguous  statement  unilaterally  in  a 
regulation.  The  commenters  stated  that 
the  unborn  child  is  not  recognized  as  a 
person  in  our  legal  system,  where 
mothers  and  fathers  are  responsible  for 
decision  making  when  it  comes  to 
health  care  for  tiieir  offspring. 

Response:  While  we  understand  the 
views  of  the  commenters,  we  do  not 
believe  that  limiting  the  definition  of 
child  is  consistent  with  the  flexibility 
that  Congress  accorded  to  States  under 
the  SCHIP  statute.  We  believe  tiiat  the 
range  of  comments  supports  our  view 
t&at  States  should  have  the  option  to 
include  unborn  children  as  eligible 
targeted  low  income  children.  We  are 
therefore  retaining  a  revised  definition 
that  permits  States  maximum  flexibility 
in  extending  SCHIP  eligibility. 

We  appreciate  all  of  tne  comments  as 
important  contributions  to  the  public 
record,  which  helps  shape  the 
Secretary's  decision-making.  We 
recognize  that  while  the  intent  of  this 
rule  is  to  extend  health  insurance 
coverage,  policy  determinations  are 
often  carried  into  other  important  public 
discussions. 

Comment:  Commenters  asked  if 
defining  the  unborn  child  as  a  person 
means  that  we  will  restructure  the 
National  Census  and  tax  forms  to 
include  this  new  population  of  citizens? 
They  asked  if  we  will  rethink  our 
welfare  policies  to  consider  unborn 
children  in  deciding  an  individual's  or  ~ 
family's  benefits?  Commenters 
expressed  concern  that  the  proposed 
rule  will  lay  the  legal  groundwork  for  an 
adversarial  relationship  between  a 
woman  and  her  unborn  child  by 
defining  the  unborn  child  as  a  person, 
who  would  then  have  full  legal  status, 
equal  to  that  of  the  woman.  A 
commenter  noted  that  an  unborn  child 
is  not  given  a  social  seciuity  number;  it 
is  not  a  Medicaid  beneficiary;  pregnant 
women  do  not  receive  an  exemption  on 
their  income  taxes  for  the  unborn  child; 
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and  censiis-takers  count  only  bom 
individuals. 

Response:  These  comments  extend 
beyond  the  scope  of  this  regiilation, 
which  concerns  only  the  ability  of 
States  to  extend  SCHIP  eligibility  to 
unborn  children,  and  would  not  change 
any  other  Federal  programs.  The  only 
government  forms  affected  are  those 
directly  connected  to  the  SCHIP 
prrapram. 

Comment:  Commenters  expressed 
concern  that  for  women  of  color, 
distinguishing  the  needs  of  the  unborn 
child  from  those  of  the  mother  has  more 
than  once  resulted  in  adverse 
consequences  for  the  mother.  The 
conunenters  referred  to  Ferguson  v.  City 
of  Charleston,  532  U.S.  67  (2001),  where 
the  Supreme  Court  considered  issues 
related  to  a  South  Carolina  hospital  that, 
pursuant  to  State  law,  reported  women, 
all  of  color,  to  the  police  because  her 
unborn  child  in  the  third  trimester  or 
her  newborn  tested  positive  for  drugs. 
Consequently,  the  commenters  asked  us 
to  reconsider  the  definition  in  this  rule. 

Response:  We  appreciate  all  of  the 
comments  as  important  contributions  to 
the  public  record,  which  helps  shape 
the  Secretary's  decision-making.  We 
recognize  that  while  the  intent  of  this 
rule  is  to  extend  health  insurance 
coverage,  policy  determinations  are 
often  carried  into  other  important  public 
discussions. 

While  we  understand  the 
commenters'  concern,  we  do  not  agree 
that  extending  SCHIP  eligibility  to 
unborn  children  woiild  work  to  the 
disadvantage  of,  or  devalue  the  role  of. 
the  mother.  Indeed,  we  believe  the 
extension  of  SCHIP  eligibility  will  be  in 
the  best  interest  of  both  mother  and 
child.  Ftuthermore.  we  believe  that  it  is 
consistent  with  congressional  intent  to 
provide  broad  State  flexibility  imder 
SCHIP  to  expand  the  provision  of  child 
health  assistance. 

Comment:  Commenters  stated  that 
language  in  SCHIP  suggests  that  the 
term  "child"  does  not  include  an 
imbom  child  because  the  statute  makes 
reference  to  the  State  in  which  the  child 
"resides,"  42  U.S.C.  section. 
1397jj(b)(l)(ii)(III).  Commenters  asserted 
that  in  ordinary  usage,  an  unbom  child 
is  not  considered  to  have  a 
"reside[nce]."  And,  the  commenters 
continued  that  Federal  courts  have 
ruled  that  in  other  Federal  benefits 
programs,  including  AFDC  and 
Medicaid,  that  the  term  "child"  does 
not  include  a  fetus.  Therefore,  the 
conunenters  asserted,  the  same 
reasoning  applies  here,  and  it  is  clear 
that  the  Congress  did  not  intend  the 
phrase  "individual  under  19  years  of 
age"  to  include  the  "unbom." 


Response:  As  previously  mentioned, 
recognition  of  the  unborn  child  in 
Federal  assistance  programs  can  be 
traced  back  more  than  half  a  century. 
Currently  some  Federally  funded 
programs  such  as  Medicaid  include,  (or 
as  in  SCHIP,  provide  States  with  the 
option  to  include),  the  unbom  child  in 
the  size  of  a  family  for  purposes  of 
determining  eligibility  for  members  of 
that  family.  Eligibility  for  some  families 
may  indeed  rest  on  counting  the  unbom 
child. 

Comment:  The  commenter  stated  that 
in  numerous  cases  related  to  child  abuse 
statutes,  coiuls  have  ruled  that  the  term 
"child"  does  not  include  "unbom 
children"  and  as  such,  this  mle's 
"clarification"  is  without  merit.  In 
support  of  this  argimient,  the 
commenter  cited  U.S.  v.  Spencer,  839 
F.2d  1341  (9th  Cir.  1988)  in  which  the 
defendant's  infliction  of  injuries  on  an 
unbom  child,  who  was  bom  alive,  but 
died  as  a  result  of  such  injuries,  was 
'within  the  Federal  statutory  definition 
of  murder.  The  commenter  mentioned 
that  the  key  to  the  holding  in  that  case 
was  that  the  unbom  child  was  bom 
alive.  Under  the  Uniform  Code  of 
Military  Justice,  the  term  "human 
being"  was  defined  as  a  child  that  was 
"bom  alive."  U.S.  v.  Nelson,  53  M.J.  319 
(U.S.  Armed  Forces,  2000).  Moreover,  in 
numerous  other  cases,  courts  have  held 
that  the  term  "child"  contained  in  a 
State's  child  abuse  statute  does  not 
include  "unbom  children."  As  an 
example,  commenters  cited  In  re 
Unborn  Child,  18  P.3d342  (Okla.2001) 
(holding  fetus  is  not  a  "child'-'  for 
purposes  of  State  children's  code);  State 
V.  Dunn,  916  P.2d  952  (Wash.  Ct. 
App.1996)  (dismissing  child 
mistreatment  charges,  finding  that  the 
legislature  did  not  intend  to  include 
imbom  children  within  the  scope  of  the 
term  "clfild,"  which  was  defined  as  a 
"person  imder  eighteen  years  of  age"); 
Reinesto  v.  Superior  Court.  894  P.2d 
733,  735  (Ariz.  Ct.  App.  1995)  (ordinary 
.meaning  of  "child"  does  not  include 
"activity  that  affects  fetuses");  State  v. 
Gray.  584  N.E.  2d  710,  711-713  (Ohio 
1992)  (same). 

Response:  We  recognize  there  is  not  a 
single,  uniform  standard  for  treating  an 
imbom  child  under  all  State  and 
Federal  statutes.  We  do  not  ai^ree  with 
the  commenter's  basic  premiae  that  the 
interpretation  of  the  term  "child"  under 
SCHIP  must  be  controlled  by  the 
interpretation  of  that  term  under  other, 
unrelated  statutes  that  deal  with 
criminal  issues  or  other  purposes.  Thus 
we  are  retaining  our  revised  definition 
in  this  final  rule. 

Comment:  Commenters  stated  their 
belief  that  the  statutory  language  is  clear 


regarding  the  age  determination  as  post- 
birth.  Commenters  asserted  that  the 
Congress  does  not  mention  care  for        . 
unbom  children  in  SCHIP  and  that,  by 
omission.  Congress  has  spoken  on  this 
issue.  Commenters  cited  Chevmn  v. 
Natural  Resources  Defense  Council,  Inc. 
et  al.,  for  the  proposition  that,  in 
constmcting  a  statute,  primarv  weight 
must  go  to  whether  Congress  has  spoken 
on  the  issue  and  only  when  Congress 
has  not  spoken  is  weight  given  to  a 
permissible  agency  construction  of  the 
statute."  Conunenters  cited  State  of 
Wyoming  V.  United  States  of  America  et 
al.,  279  F.  3d  1214, 1230  (10th  Cir. 
2002)  and  said  the  "question  of  whether 
Federal  law  authorized  certain  Federal 
agency  action  is  one  of  congressional 
intent."  The  conunenters  asserted  that  it 
cannot  be  assumed  that  the  Congress 
would  have  intended  "child"  to  mean  a 
fertilized  egg,  embryo  or  fetus  unless  it 
had  been  explicitly  discussed.  As  an 
example,  commenters  cited  State  v. 
Ashley,  701  So.2d  338,  342-43  (Fla. 
1997)  (rejecting  homicide  prosecution  of 
a  woman  who  shot  herself  in  the 
abdomen  while  pregnant,  causing 
premature  birth  and  the  subsequent 
death  of  her  unbom  child). 

The  commenters  stated  that  in  the 
months  leading  up  to  the  creation  of  the 
SCHIP  program  there  was  extensive 
discussion  in  the  Congress  about  the 
need  for  a  comprehensive  children's 
health  insurance  program.  And,  the 
commenters  said  that  when  describing 
the  problem  of  uninsured  children,  the 
very  first  statistic  Senator  Daschle  used 
was  that  "[e]  very  48  seconds  a  child  is 
bom  without  insurance"  [emphasis 
added].  Commenters  mentioned  that  in 
the  House,  Congress  woman  Furse 
promoted  as  a  model  an  Oregon  policy 
that  "cover(ed]  a  child  from  birth  to  18 
years."  The  commenters  asserted  that 
not  once  in  the  legislative  history  does 
the  Congress  mention  including  fetuses 
or  embryos  as  beneficiaries  of  a 
children's  health  insurance  program, 
and  the  problems  it  identified  were 
problems  afflicting  children,  not 
embryos  and  fetuses.  Commenters 
continued,  that  when  the  Congress 
spoke  of  the  need  for  health  insurance 
for  prenatal  care,  "uninsured  pregnant 
women  were  specifically  mentioned." 

llie  commenters  continued  by  stating 
that  an  examination  of  the  Congress' 
intent  in  passing  the  SCHIP  statute 
demonstrates  that  the  Secretary's  action 
in  promulgating  this  mle  is  ultra  vires. 
They  asserted  that  although  the 
Secretary's  interpretation  of  the  term 
"child"  is  consistent  with  a  possible 
legal  meaning  of  the  word,  it  is  entirely 
inconsistent  with  the  legislative  history 
and  the  structure  of  the  legislation. 
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_  First,  they  asserted,  there  is  no  evidence 
from  any  of  the  Congressional  debates 
on  the  SCHIP  statute  that  the  Congress 
intended  to  extend  SCHIP  benefits  to 
include  "unbom  children."  And,  they 
stated,  it  seems  unhkely  that  the 
Congress  would  have  intended  the 
statute  to  cover  this  group  unless  it  had 
been  explicitly  discussed. 

The  commenters  argued  that  this  is 
further  supported  by  the  fact  that  the 
Congress  deliberately  chose  to  include 
"well-baby  and  well-child  care"  in  the 
list  of  benefits  that  must  be  included  in 
a  basic  benefit  package  to  determine 
actuarial  equivalence  under  SCHIP.  If 
the  Congress  had  intended  that  the 
children  covered  by  this  statute  would 
include  "unbom  children"  then 
including  these  specific  benefits  would 
have  been  unnecessary.  The 
conunenters  said  that  it  seems  unlikely 
that  coverage  for  unbom  children  was 
intended  because  it  was  not  included  on 
the  list. 

Furthermore,  the  commenters  noted 
that  the  Balanced  Budget  Act  of  1997 
(BBA),  contains  other  sections  that 
explicitly  use  the  term  "unbom  child." 
Title  rV  of  that  Act  amended  sections  of 
the  Medicare  and  Medicaid  statutes  to 
define  the  term  "emergency  medical 
condition"  as  a  medical  condition 
which  "placefesl  the  health  of  the 
individual]  or,  with  respect  to  a 
pregnant  woman,  the  health  of  the 
woman  or  her  unbom  child)  in  serious 
jeopardy.  BBA  of  1997,  Pub.  L.  No.  105- 
33,  §§4001,  4704.  Ill  Stat.  251,  290, 
496  (1997)  (codified  as  amended  at  42 
U.S.  C.  §  1395w-22(d)(3)(B)(i)  and  42 
U.S.C.  1396u-2(b)(2)(C)(i))  [emphasis 
added]. 

The  commenters  asserted  that  if  the 
Congress  intended  to  include  a  fetus  as 
a  "child"  eligible  for  SCHIP,  it  would 
have  explicitly  used  the  term  "unbom 
child"  in  this  section  of  the  Act  as  it  did 
in  the  Medicare  and  Medicaid  sections 
of  the  same  statute.  The  proposed 
amendment  to  the  SCHIP  regulations  is 
therefore  unauthorized.  The 
commenters  concluded  by  stating  that 
the  proposed  change  appears  to  use  a 
rule  change  to  advance  an  ideological 
position  on  the  "personhood"  of  an 
unborn  "  a  position  never  contemplated 
by  the  Congress  during  debate  on  this 
program. 

Response:  We  do  not  believe  that 
Congress  directly  spoke  to  the  issue  of 
whether  the  term  "child"  could  include 
unborn  children,  because  the  statute 
contains  no  limitation  on  such  an 
interpretation.  We  believe  the 
commenters  effectively  conceded  that 
point  by  focusing  on  congressional 
silence  and  raising  peripheral  issues 
and  statements  by  individual  legislators 


taken  out  of  context.  The  argument  that 
Congress  explicitly  used  the  term 
"imbom  child"  in  a  number  of 
legislative  enactments  and  did  not  do  so 
in  SCHIP  goes  both  ways,  because  while 
Congress  did  not  expressly  include 
unbom  children.  Congress  did  not 
exclude  them  either.  Instead,  Congress 
clearly  sought  to  provide  a  maximum 
level  of  State  flexibility  under  SCHIP. 
Thus  we  do  not  see  a  compelling  reason 
to  change  our  proposed  interpretation  in 
this  final  rule. 

The  reference  to  "well  child"  benefits 
in  the  statute  simply  means  that  the 
Congress  chose  to  specify  some  benefits 
rather  than  others  as  it  gave  States  wide 
latitude  and  broad  authority  to  establish 
what  benefits  would  be  offered  to  those 
enrolled  in  the  program.  The  suggestion 
that  the  Congress  limited  benefits  to 
those  expressly  defined  is  wrong  as 
indicated  by  the  language  of  section 
2103  (c)(3),  "Nothing  in  this  subsection 
shall  be  construed  as  preventing  a  State 
child  health  plan  from  providing 
coverage  of  benefits  that  are  not  within 
a  category  of  services  described  in 
paragraph  (1)  or  (2)."  Furthermore,  the 
definition  of  "child  health  assistance"  at 
section  2110(a)(9)  expressly  includes 
prenatal  care. 

The  construction  of  title  XXI  is  a 
broad  delegation  of  authority  to  the 
Secretary  and  the  States.  The  Congress 
considered  various  forms  of  expanding 
health  insurance  including  one  limited 
solely  to  the  expansion  of  Medicaid. 
The  Congress  chose  not  to  duplicate  the 
Medicaid  program,  but  rather 
constructed  a  program  that  left  a  great 
deal  of  authority  up  to  the  Secretary  and 
the  States  to  design  eligibility  and 
benefits. 

Comment:  Commenters  stated  that  no 
regulation  or  Federal  statute  currently 
on  the  books  treats  the  imbom  child  as 
the  equivalent  of  a  person  and  no 
Federal  regulation  should  do  so.  The 
commenters  asserted  that  the  SCHIP 
statute  nowhere  states  or  suggests  that 
"child"  as  used  in  the  statute  includes 
a  fetus  and  they  asserted  that  defining 
a  "child"  to  include  a  fetus  is 
inconsistent  with  the  plain  and  ordinary 
meaning  of  the  term. 

Commenters  mentioned  that  Federal 
courts  have  been  asked  to  mle  on 
whether  AFE)C  and  Medicaid  apply  to 
fetuses  and  in  both  contexts,  Federal 
coiuts  have  concluded  that  the  term 
"child"  does  not  include  a  fetus.  In 
Bums  V.  Alcala.  420  U.S.  575  (1975)'.  the 
Supreme  Court  held  that  the  term 
"dependent  child."  as  used  in  the  AFDC 
statute,  does  not  include  "imbom 
children."  420  U.S.  at  580-81.  Likewise, 
the  commenters  asserted,  in  Lewis  v. 
Grinker,  794  F.  Supp.  1193 


(E.D.N.Y.1991).  off  don  other  grounds, 
965  F.2d  1206  (2d  Cir.  1992),  the 
Federal  district  concluded  that  fetuses 
are  not  eligible  for  Medicaid.  794  F. 
Supp. at  1198.  Commenters  stated  that  it 
held  that  in  all  events,  the  phrase 
"individuals  under  the  age  of  21"  does 
not  easily  apply  to  imbom  children 
under  ordinary  usage.  The  unbom  are 
not  "persons"  under  the  Constitution. 
Roe  V.  Wade,  410  U.S.  113,  93  S.  Ct. 
705,  35  L.  Ed.2d  147  (1973). 

In  addition,  one  commenter  noted 
that  the  "age"  of  any  individual  is 
normally  computed  from  birth.  The 
commenter  asserted  that  while  the 
statute  does  not  require  calculation  of 
the  precise  age  "under  21,"  it  is 
apparent  that  any  construction  of  the 
phrase  "individuals  under  the  age  of 
21,"  which  will  accommodate  the 
unbom  is  not  ordinary  usage. 
Accordingly,  this  commenter  concluded 
that  the  Congress  did  not  intend  the 
phrase  "individuals  under  the  age  of 
21"  to  include  the  unbom. 

Other  commenters  asserted  that  the 
same  reasoning  applies  here:  under 
ordinary  rules  of  statutory  construction, 
it  is  clear  that  the  Congress  did  not 
intend  the  phrase  "individual  under  19 
years  of  age,"  within  the  meaning  of  the 
SCHIP  statute,  to  include  the  "unbom." 

For  this  reason,  commenters  asserted 
that  the  Secretary  lacks  the  authority  to 
promulgate  the  proposed  regulation. 
The  commenters  contended  that  the 
definition  can  only  be  changed  by 
amending  the  current  statute  and  that  is 
far  beyond  the  reach  of  the  Department. 
The  commenters  went  onto  say  that 
what  the  Department  calls  a 
"clarification"  of  the  definition  is  an 
attempt  to  change  what  the  Congress 
intended  to  include  in  the  definition  of 
child  for  the  purposes  of  SCHIP 
eligibility. 

Response:  As  noted  above,  the  SCHIP 
statute  is  silent  on  the  issue  of  eligibility 
for  unbom  children,  and  we  do  not 
believe  that  the  interpretation  of  the 
term  "child,"  is  appropriately 
controlled  by  the  cases  cited,  which 
involved  other  programs  and  situations. 
We  believe  instead  that  Congress  had  a 
broader  purpose  under  title  XXI,  which 
included  maximizing  State  flexibility  in 
offering  access  to  child  health  assistance 
under  SCHIP. 

There  is  little  doubt  that  the  purpose 
of  title  XXI  is  to  provide  access  to  health 
insurance.  This  regulation  would 
provide  eligibility  at  an  earlier  point  in 
time  that  is  also  one  of  the  most  critical 
times  in  the  lifecycle. 

The  statute  clearly  established  an  age 
ceiling  of  19  that  could  not  be 
circumvented  absent  a  waiver.  However, 
other  broad  eligibility  standards  wwe 
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left  to  the  States.  A  State  has  the 
authority  to  target  to  different  ages 
below  age  19.  For  example,  Federal 
statute  requires  Medicaid  eligibility  at 
133  percent  of  the  Federal  poverty  level 
up  to  age  6.  After  age  6,  the  Federal 
iriinimnm  is  100  percent  of  poverty.  To 
fill  the  gap  in  Medicaid  eligibility,  a 
State  could  have  used  the  enhanced 
funding  provided  by  title  XXI  and 
designed  their  SCHIP  program  to  simply 
cover  children  at  133  percent  of  poverty 
between  the  ^es  of  6  and  19. 

A  State  could  target  resources  to 
younger  children  as  an  early  childhood 
development  program  and  thus  create 
an  eligibility  category  at  higher  income 
levels  specifically  for  infants  and 
children  up  to  age  4  for  example. 

Many  commenters  who  oppose  this 
rule  have  indicated  their  belief  that  the 
Secretary  does  have  authority  to  extend 
eligibility  to  a  pregnant  woman  who  is 
over  the  age  limit  set  by  statute  and 
indeed  have  indicated  support  for  such 
a  waiver.  We  believe  the  Secretary's 
authority  extends  to  the  adoption  of 
definitions  through  the  rulemaking 
process. 

Comment:  One  commenter  suggested 
that  the  Secretary  might  be  exceeding 
his  authority  by  applying  the  revised 
SCHIP  definition  of  diild  in  assessing 
compliance  with  the  Medicaid 
maintenance  of  effort  provision  of 
section  2105(d)(1),  as  stated  in  the 
preamble  to  the  proposed  rule  at  67  FR 
9938. 

Response:  We  disagree  with  the 
commenter  because  we  believe  the 
Secretary's  authority  clearly  extends  to 
the  interpretation  of  statutory  terms 
such  as  the  SCHIP  term  "child." 
Furthennore.  in  this  instance,  we  have 
used  rulemaking  procedures  to  ensure 
that  we  have  fully  considered  the  issues. 
We  clarify  that  we  interpret  the 
maintenance  of  effort  provision  at 
2105(d)(1)  for  purposes  of  the  SCHIP 
statute,  consistent  with  our  overall 
definition  of  the  term  "child."  Thus, 
because  a  State  may  extend  SCHIP 
eligibility  to  unbom  children,  we  will 
review  compliance  with  SCHIP 
maintenance  of  effort  provisions  by 
including  unbom  children  in  our 
review.  "Hie  provision  at  issue  is  a 
SCHtP  provision,  and  it  ensures  that 
SCHIP  funds  will  not  be  used  to  replace 
Medicaid  coverage. 

Comment:  Commenters  stated  that  by 
defining  an  egg  as  a  child  and 
consequently,  when  life  begins,  DHHS 
is  imposing  a  religious  belief  on  all 
women.  The  commenters  stated  that  for 
each  group  of  people  whose  religion 
teaches  them  that  an  unbom  child  is  a 
child  at  any  stage  of  development,  there 
is  another  whose  religion  teaches  them 


precisely  the  contrary.  One  commenter 
mentioned  that  forcing  people  to 
proceed  against  their  religious  beliefs  in 
order  to  access  a  public  benefit  is  almost 
certainly  illegal  and  to  dangle  prenatal 
care  in  front  of  needy  women  who  do 
not  happen  to  share  a  particular 
religious  viewpoint  would  not  only  be 
illegal,  it  would  be  morally 
reprehensible. 

In  support  of  this  position,  one  of  the 
commenters  stated  that  the  Supreme 
Court  found  as  much  in  the  seminal 
case  of  Sherbert  v.  Vomer,  374  U.S.  398 
(1963).  while  more  recently  holding  that 
a  State  may  deny  unemployment 
benefits  for  illegal  conduct,  even  if  that 
conduct  is  religiously  motivated. 

The  commenter  continued  by  saying, 
that  the  free  exercise  of  religion  means, 
first  and  foremost,  the  right  to  believe 
and  profess  whatever  religious  doctrine 
one  desires.  Thus,  the  commenter 
asserted  that  the  First  Amendment 
obviously  excludes  all  "governmental 
regulation  of  religious  beliefs  as  such" 
and  cited  Sherbert  v.  Vemer,  supra,  at 
402.  The  commenter  asserted  that  the 
government  may  not  compel  affirmation 
of  religious  belief,  and  cited  several 
cases  in  support  of  this  argument, 
including  Torcaso  v.  Watkins,  367  U.S. 
488  (1961).  United  States  v.  Ballard,  322 
U.S.  78.  86-88  (1944).  McDanielv.  Paty. 
435  U.S.  618  (1978);  Fowler  v.  Rhode 
Island.  345  U.S.  67,  69  (1953);  cf.  Larson 
V.  Valente.  456  U.S.  228,  245  (1982), 
Presbyterian  Church  in  U.S.  v.  Mary 
Elizabeth  Blue  Hull  Memorial 
Presbyterian  Church.  393  U.S.  440, 445- 
452  (1969);  Kedroffv.  St.  Nicholas 
Cathedral.  344  U.S.  94,  95-119  (1952); 
Serbian  Eastern  Orthodox  Diocesel  v. 
Milivojevich,  426  U.S.  696,  708-725 
(1976),  Employment  Div.  of  Oregon  v. 
Smith,  494  U.S.  872.  877  (1990). 

The  commenter  stated  that  in  the 
Sherbert  case,  a  person  was  denied 
unemplojrment  benefits  on  the  basis  of 
work  related  misconduct  because  she 
refused  to  work  on  her  Sabbath.  The 
Court  ruled  that  forcing  a  person  to 
choose  between  following  her  religious 
beliefs  and  receiving  a  public  benefit 
violates  the  First  Amendment,  and  in 
the  absence  of  criminal  behavior,  that 
remains  the  statute  today. 

The  conunenter  contended  that  the 
regime  proposed  by  CMS  will  confront 
many  pregnant  women  with  just  such  a 
choice  in  that  they  must  either  be 
willing  to  publicly  declare  the  unbom 
child  they  are  carrying  to  be  a  human 
being,  even  if  their  religion  teaches 
them  otherwise,  or  they  must  forego 
perhaps  prenatal  care  and  delivery 
services.  The  commenter  asserted  that 
CMS  would  be  attempting  to  "lend  its 
power  to  one  or  the  other  side  in 


controversies  over  religious  authority  or 
dc^ma."  Smith,  supra  at  877. 

Response:  Application  for  SCHIP 
benefits  is  voluntary,  and  there  is 
nothing  in  the  SCHIP  statute  that  forces 
a  mother  to  accept  SCHIP  benefits. 
While  it  is  certainly  possible  that 
acceptance  of  SCHIP  benefits  for  an 
unbom  child  may  be  contrary  to  some 
women's  religious  beliefs,  we  do  not 
believe  this  should  preclude  States  from 
offering  such  benefits.  If  a  woman  has 
a  religious  objection,  she  simply  would 
not  accept  SCHIP  benefits. 

Comment:  Commenters  stated  that  by 
establishing  eligibility  benefits  from  the 
point  of  conception,  a  woman's  right  to 
make  decisions  about  her  health  care  is 
undermined.  The  commenters  pointed 
out  that  the  U.S.  Supreme  Court  has 
consistently  mled  that  women's  health 
interests  may  not  be  supplanted  by  State 
or  fetal  health  interests  and  cited  the 
following  cases:  in  Stenberg  v.  Caihait, 
the  Court  struck  down  a  State  law 
imposing  government  restrictions  on 
abortion  that  failed  to  provide  an 
adequate  exception  for  preservation  of 
the  woman's  health;  and  in  Colautti  v. 
Franklin,  the  Court  invalidated  a  statute 
that  failed  to  guarantee  that  a  woman's 
health  would  always  prevail  over  the 
life  and  health  of  her  unbom  child. 

The  commenters  believe  that  this  rule 
opens  up  the  possibility  for  the 
government  or  others  to  claim  the  right 
to  represent  such  fetal  interests,  and 
thus  the  right  to  make  decisions  about 
a  woman's  pregnancy  over  her 
objections.  The  commenters  asserted 
that  amending  the  definition  of  a 
covered  "child"  to  include  "the  period 
from  conception  to  birth."  thereby 
allowing  health  insurance  coverage  for  a 
zygote,  embryo  and  fetus  in  utero  has 
legal  and  practical  problems  and  could 
actually  undermine  the  health  of  the 
pregnant  woman.  The  commenters 
stated  that  current  constitutional  statute 
allows  States  to  place  limited 
restrictions  on  a  woman's  access  to 
abortion,  but  a  pregnant  woman  holds 
an  absolute  right  to  make  decisions 
about  her  pregnancy  during  the  first 
trimester,  including  decisions  about  her 
health  care. 

The  commenters  believe  the  proposed 
regulation  is  inconsistent  with  the 
constitutionally  protected  right  of  a 
woman  to  determine  the  course  of  her 
pregnancy. 

Response:  As  stated  previously, 
enrollment  and  participation  in  the 
SCHIP  program  is  voluntary.  There  is  no 
conflict  as  the  services  to  be  provided 
benefit  both  mother  and  child. 

Comment:  (tee  commenter  stated  that 
the  term  "conception"  should  be 
understood  to  mean  at  the  time  of 
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fertilization  when  the  new  genetically 
complete  and  unique  individual  begins 
his  or  her  existence.  The  commenter 
said  it  would  be  good  to  define  clearly 
what  is  meant  by  "conception"  since 
there  are  other  potentially  confusing 
definitions  being  used. 

Response:  We  do  not  generally  believe 
there  is  any  confiision  about  the  term 
"conception."  To  the  extent  that  there 
is,  however,  we  believe  States  should 
have  flexibility  to  adopt  any  reasonable 
definition  of  that  term. 

'3.  Program  EligibiHty 

Comment:  Several  commenters  asked 
about  when  coverage  of  the  unborn 
child  would  begin,  given  the  logistical 
difficulties  in  establishing  the  exact  date 
of  conception.  These  commenters  also 
asked  whether  or  not  the  pregnancy 
would  need  to  be  medically  verified, 
and  whether  coverage  could  be 
retroactive  to  the  date  of  conception. 

Response:  Under  title  XXI,  States  have 
discretion  in  adopting  administrative 
procedures  regarding  eligibility  for 
coverage.  States,  at  their  option,  may 
elect  to  offer  retroactive  coverage  or  may 
require  medical  confirmation  of  the 
pregnancy  before  any  prenatal  care 
would  be  provided.  If  the  application 
had  been  filed  prior  to  such 
confirmation  and  it  turned  out  that  the 
woman  was  not  pregnant,  the  costs  of 
the  pregnancy  test  could  be  paid  as  an 
administrative  cost,  at  the  State's 
option.  If  the  pregnancy  were 
confirmed,  the  cost  of  the  pregnancy  test 
and  any  prenatal  care  subsequently 
provided  could  be  treated  as  child 
health  assistance. 

Comment:  One  commenter  asked 
whether  Medicaid  rules  should  be 
applied  to  SCHIP.  A  few  commenters 
asked  about  whose  income  would  be 
used  to  determine  the  unborn  child's 
eligibility.  One  specifically  asked 
whether  States  would  need  the  mother's 
income  and  resource  information. 
Another  asked  whether  income  from  the 
parents  of  an  unwed  pregnant  teen 
living  at  home  should  be  coimted,  as 
would  be  the  case  if  the  teenager  were 
applying  for  coverage  as  a  pregnant 
woman  under  Medicaid.  This 
commenter  also  asked  whether  child 
support  enforcement  requirements 
apply  to  the  unborn  child  or  to  the 
mother. 

Response:  Medicaid  eligibility  rules 
only  apply  when  a  State  has 
implemented  its  SCHIP  through  a 
Medicaid  expansion  program.  Medicaid 
eligibility  rules  do  not  apply  to  separate 
child  health  programs.  States  have 
broad  discretion  in  defining  "family 
income"  for  purposes  of  determining 
eligibility  under  a  separate  child  health 


program.  States  have  discretion  to 
determine  whose  income  shall  be 
considered  in  determining  a  child's 
eligibility.  Similarly,  States  have  broad 
discretion  on  whether  to  have  a  resource 
test  for  their  separate  child  health 
program  and,  if  so,  whose  resources  to 
coimt.  Thus,  in  the  example  cited  by 
one  commenter,  a  State  could  opt  to 
count  the  income  and/or  resources  of  a 
pregnant  teen's  parents  in  determining 
eligibility.  However,  it  is  not  required  to 
do  so. 

There  are  no  Federal  child  support 
enforcement  requirements  for  separate 
child  health  programs.  Thus,  while 
States  can  impose  such  requirements, 
they  are  not  required  to  do  so. 

Comment:  One  commenter  asked 
whether  the  baby  would  be  eligible  for 
a  year  of  presimiptive  eligibility. 

Response:  In  general,  infants  bom  to 
mothers  who  were  eligible  for  and 
receiving  Medicaid  at  the  time  of  the 
infant's  birth  automatically  are  eligible 
for  Medicaid  for  one  year.  It  is  unclear 
whether  this  commenter  is  asking  if 
babies,  who  were  covered  by  SCHIP 
while  in  utero,  would  be  covered  by  this 
rule,  or  whether  the  commenter  is 
asking  if  such  babies  would  be  eligible  . 
for  one  year  of  presimiptive  eligibility 
under  SCHIP.  We  will  respond  to  hoih 
questions.    

Under  42  CFR  457.350(b)  regarding 
the  SCHIP  regulation's  screen  and  enroll 
requirements,  if  a  mother  is  Medicaid 
eligible,  the  unborn  child  cannot  be 
eligible  for  SCHIP.  Conversely,  if  the 
imbom  child  is  covered  under  SCHIP, 
that  means  that  the  State  determined,  in 
the  screening  and  eligibility  process, 
that  the  mother  was  not  eligible  for,  or 
receiving,  Medicaid.  Accordingly,  the 
automatic  one-year  eligibility  enjoyed 
by  infants  bom  to  mothers  on  Medicaid 
would  not  apply  to  infants  covered  by 
SCHIP  while  in  utero. 

If  a  State  has  adopted  presimiptive 
eligibility  for  its  separate  child  health 
program,  an  linbom  child  could  be 
determined  to  be  presumptively  eligible, 
to  the  same  extent  as  any  other  child, 
consistent  with  the  regulations  at  42 
CFR  457.355.  However,  presumptive 
eligibility  cannot  be  applied  to  a  child 
once  the  child  has  been  determined  to 
be  eligible  for  coverage  under  SCHIP. 
This  basic  principle  is  true  for  a  child 
determined  eligible  for  coverage  while 
in  utero,  as  well  as  one  who  is  first 
determined  eligible  after  birth. 

This  does  not  mean,  however,  that  an 
infant  eligible  in  utero  loses  coverage  at 
birth.  Under  current  regulations  at  42 
CFR  457.320(e)(2),  States  have  the 
flexibility  to  establish  an  eligibility 
period  of  up  to  12  months.  A  child's 
eligibility  for  a  separate  child  health 


program  must  be  redetermined  at  the 
end  of  the  eligibility  period  adopted  by 
the  State.  Between  regularly  scheduled 
redeterminations,  States  are  not 
required  to  reevaluate  a  child's 
continued  eligibility,  regardless  of 
changes  in  circumstances  (other  than 
the  child  turning  19). 

Under  this  regulation,  the  term 
"targeted  low-income  child"  is  defined 
to  include  an  imbom  child,  who 
otherwise  meets  the  State's  income 
eligibility  criteria.  Thus,  whatever 
period  of  eligibility  the  State  has 
adopted  for  children  covered  under  its 
separate  child  health  program  also 
would  apply  to  an  unborn  child.  Birth 
in  and  of  itself  does  not  alter  the  baby's 
status  as  a  "targeted  low-income  child." 
Thus,  once  bom,  the  infant  woiild 
remain  eligible  for  coverage  under  the 
separate  child  health  program  until  the 
next  regularly  scheduled 
redetermination. 

For  example,  suppose  that  a  State  has 
adopted  a  12-month  eligibility  period 
and  that  an  imbom  child  was 
determined  eligible  for  SCHIP  three 
months  prior  to  birth.  At  birth,  the 
infant  would  remain  eligible  for 
coverage  under  the  State's  separate' 
child  health  program  for  1  year  from  the 
date  of  initial  eligibility,  or,  in  this  case, 
nine  months  from  the  date  of  birth. 

Note  that,  at  any  point  a  parent  or 
other  caretaker  has  the  right  to  file  a 
Medicaid  application  on  behalf  of  the 
infent.  If  such  an  application  were  filed, 
the  State  then  would  be  required  to 
determine  the  infant's  eligibility  for 
Medicaid. 

Comment:  One  commenter  asked  if 
the  continuous  eligibility  afforded  to 
pregnant  women  by  Medicaid  "  under 
which  pregnant  women  retain  eligibility 
for  the  duration  of  their  pregnancy  and 
postpartum  period  regardless  of  changes 
in  income — would  be  available  to 
unborn  children  eligible  for  SCHIP 
under  this  regulation. 

Response:  No.  As  explained  above, 
Medicaid  rules  do  not  apply  to  separate 
child  health  programs.  However,  as  also 
explained  above,  under  current 
regulations  at  42  CFR  457.320(e)(2). 
States  can  adopt  continuous  eligibility 
for  children  eligible  for  their  separate 
child  health  program,  with  an  eligibility 
period  of  up  to  12  months.  A  child's 
eligibility  must  be  redetermined  at  the 
end  of  the  eligibility  period  adopted  by 
the  State.  Between  r^ularly  scheduled 
redeterminations.  States  are  not 
required  to  reevaluate  a  child's 
continued  eligibility,  regardless  of 
changes  in  income  or  otiher 
circumstances  (other  than  the  child 
turning  19). 
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Comment:  One  conmienter  asked 
whether  an  unborn  child  could  be 
eligible  for  SCHIP  if  the  mother  is  not 
eligible  for  Medicaid  because  she  does 
not  satisfy  the  State's  residency 
requirement. 

Response:  Subject  to  the  provisions  of 
42  CFR  457.320(d),  States  may  establish 
residency  requirements  for  their 
separate  child  health  programs.  An 
application  for  an  unborn  child  for  this 
program  would  be  treated  the  same  as 
any  other  application  for  coverage. 
Thus,  it  also  would  be  subject  to  the 
residency  requirements  established  by 
the  State. 

Comment:  One  commenter  asked 
whether  States  would  need  the  mother's 
social  security  number  (SSN). 

Response:  States  are  not  permitted  to 
require  the  SSN  of  anyone,  other  than 
the  child  applying  for  coverage,  as  a 
condition  of  eligibility.  This  rule  does 
not  change  that  situation.  Thus,  States 
may  not  require  that  the  imbom  child's 
mother  provide  her  SSN.  However, 
States  would  likely  assign  a  unique 
identifier  to  every  unborn  child  that  is 
found  eligible  for  coverage  and  enrolled 
in  a  separate  child  health  program  in 
order  to  perform  normal  administrative 
functions.  The  mechanism  used  to 
assign  such  an  identifier  is  left  to  the 
discretion  of  each  State. 

As  in  current  practice,  a  State  may 
request  the  pregnant  woman's  SSN  as 
long  as  the  State  makes  it  clear  for  what 
purpose  her  SSN  would  be  used:  and 
that  she  is  not  required  to  provide  her 
SSN  and  that  eligibility  will  not  be 
affected  if  she  does  not  do  so. 

Comment:  One  commenter  asked 
whether  either  parent  would  be  able  to 
submit  an  application  on  behalf  of  the 
unborn  child. 

Response:  Under  title  XXI  of  the 
Social  Security  Act,  States  have  broad 
discretion  to  adopt  administrative 
procedures  governing  the  filing  and 
processing  of  applications.  Thus,  States 
can,  but  are  not  required,  to  place 
restrictions  on  who  can  file  an 
application  on  behalf  of  a  child.  There 
is  nothing  in  this  regulation,  however, 
that  would  permit  any  individual  to 
compel  another  to  seek  or  use  health 
care  services. 

Comment:  A  few  commenters  asked 
whether  an  unborn  child  would  have  to 
be  issued  a  SSN  or  other  unique 
identifier.  These  commenters  also  asked 
what  method  the  State  would  use  to 
track  services  provided  to  the  unborn 
child. 

Response:  We  are  not  aware  of  any 
circumstances  in  which  the  Social 
Security  Administration  assigns  a  SSN 
to  an  individual  prior  to  birth.  This  rule 


does  not  request,  let  alone  require,  that 
it  do  so. 

Therefore,  we  do  not  anticipate  that 
an  unborn  child  that  is  determined  to  be 
eligible  for  coverage  under  a  separate 
child  health  program  would  be  given  a 
SSN.  Consequently,  it  will  be  necessary 
for  States  to  assign  a  unique  identifier 
to  appropriately  process  claims.  The 
mechanism  used  to  assign  the  identifier 
is  left  to  the  discretion  of  each  State, 
llie  data  collection  and  reporting 
requirements  for  separate  child  health 
programs  are  set  forth  at  42  CFR  subpart 
G.  Regulations  goveming  payment  for 
and  verification  of  services  provided  are 
found  at  42  CFR  457.950  and  42  CFR 
457.980.  States  are  required  to  comply 
with  these  requirementa  with  respect  to 
coverage  of  all  enrolled  individuals. 
This  rule  does  not  impose  any 
additional  requirementa  on  States  with 
respect  to  services  provided  to  an 
unbom  child. 

Comment:  In  the  March  5,  2002 
proposed  rule,  we  explained  that  this 
regulation  will  give  States  the  option  to 
consider  an  unbom  child  to  be  a 
targeted  low-income  child  and  therefore 
eligible  for  SCHIP  "if  other  applicable 
eligibility  criteria  are  met."  One 
commenter  asked  whether  the  "other 
eligibility  criteria"  applies  to  the  unbom 
child  or  the  pregnant  woman. 

Response:  "The  "other  eligibility 
criteria"  pertain  to  the  unbom  child. 

Comment:  One  commenter 
emphasized  the  importance  of  the 
screen  and  enroll  requirements. 
Response:  We  agree  with  the 
conunenter  that  the  screen  and  enroll 
requirements  are  very  important.  As  we 
explained  in  the  March  5,  2002 
proposed  mle,  the  purpose  of  the  rule 
is  to  encourage  States  to  increase  the 
availability  of  prenatal  care.  In  order  to 
ensure  that  funding  for  prenatal  care 
under  SCHIP  does  not  replace  funding 
for  prenatal  care  under  Medicaid,  we 
explained  that  States  must  apply  the 
screen  and  enroll  process  described  in 
the  SCHIP  regulations  at  42  CFR 
457.350.  Consistent  with  the  terms  of 
that  regulation.  States  must  screen  the 
unbom  child's  mother  for  Medicaid 
eligibility.  If  the  State  determines  that 
the  mother  is  potentially  eligible  for 
Medicaid,  then  the  State  must  assist  her 
in  completing  the  Medicaid  application 
process,  again,  consistent  with  the 
requirements  set  forth  in  42  CFR 
457.350. 

Comment:  One  conunenter  asked 
whether  a  State  could  include  this 
group  in  an  existing  Medicaid  waiver, 
such  as  the  family  planning  and  Healthy 
Start  waivers. 

Response:  Section  1115  waivers  are 
demonstration  projecta  awarded  to 


States  at  the  Secretary's  discretion  on  a 
case  by  case  basis.  As  such, 
consideration  of  this  eligibility  group 
could  be  considered  for  inclusion  in  an 
existing  waiver  but  a  sufficient  rationale 
would  need  to  be  provided  by  the  State. 
Also,  it  may  not  make  sense  to  include 
this  group,  as  in  the  case  of  family 
planning  waivers,  for  example. 

Comment:  Two  commenters  said  that 
all  States  should  be  required  to  cover 
the  unbom  child. 

Response:  We  caimot  require  States  to 
cover  unbom  children.  The  statute  does 
not  require  that  States  cover  all  children 
who  meet  the  definition  of  a  targeted 
low-income  child.  Section  2102(b)(1)  of 
the  Act  and  implementing  regulations  at 
42  CFR  457.320(a)(2)  specifically  permit 
States  to  adopt  eligibility  standards 
based  on  age.  Thus,  we  are  precluded 
trom  mandating  that  all  States  cover 
unbom  children. 

4.  Immigration  Status 

Comment:  Commenters  stated  that  the 
proposed  regulations  do  not  address 
how  the  unbom  child  will  be  classified 
in  determining  its  citizenship  or 
immigration  status.  Many  commenters 
urged  the  Department  to  make  clear  in 
the  final  rule  that  unbom  children  will 
be  eligible  for  SCHIP  benefits  under  the 
mle,  regardless  of  the  immigration 
status  of  their  mothers.  The  commenters 
asserted  that  since  no  unbom  child  is  a 
citizen  or  a  qualified  immigrant,  there  is 
no  basis  for  making  distinctions  among 
unbom  children  on  nationality  and 
immigration  status  grounds. 

Commenters  stated  that  low-income 
pregnant  women  who  are  either  recent 
legal  immigrants  (subject  to  the  5  year 
bar  on  receipt  of  Federal  public  benefita) 
or  are  undocumented  inunigranta  are 
often  unable  to  secure 4)renatal  care,  and 
sudh  an  exclusion  is  likely  to  result  in 
serious  harm  to  the  unbom  child. 

Yet,  commenters  noted,  the  babies 
bom  to  these  women  in  the  United 
States  will  become  citizens  immediately 
upon  their  birth.  Commenters  asserted 
that  effective  health  care  for  these 
children,  no  less  than  others,  must  begin 
with  access  to  prenatal  care.  In  addition, 
this  would  provide  effective  coverage 
for  the  maximum  number  of  unbom 
children.  One  commenter  noted  that  the 
proposed  regulation  would  permit 
States  to  ensure  that  essential  prenatal 
services  are  available  "to  benefit  unbom 
children  regardless  of  the  mother's 
eligibility  status."  (67  FR  9937)  The 
commenter  noted  that  this  position  is 
consistent  with  existing  statute  and 
practice  since  many  children  whose 
parenta  would  not  be  eligible  for  SCHIP 
are  currently  enrolled  in  the  SCHIP 
program.  These  include  children  whose 
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parents  are  subject  to  the  5-year  bar.  The 
commenter  states  that  with  the 
exception  of  income  available  to  the 
child,  parents'  eligibility  for  SCHIP  is 
irrelevant.  They  noted  that  SCHIP 
eligibility  is  based  upon  the  age. 
inunigration  status,  insurance  coverage 
and  other  factors  specific  to  the  child. 
42  U.S.C.  1397bb(b)(l)(A):  42  CFR 
457.320,  as  amended  by  interim  final 
rule  pubUshed  at  66  FR  33810  (June  25, 
2001). 

The  commenters  stated  that  HHS 
should  amend  the  proposed  regulation 
to  clarify  that  all  unborn  children  will 
be  treated  equally  for  SCHIP  eligibility 
purposes.  One  commenter  specifically 
requested  that  we  amend  §  457.320(b)(6) 
to  state  that  "In  estabUshing  eligibility 
standards  and  methodologies  a  State 
may  not  exclude  individuals  based  on 
citizenship  or  nationality  to  the  extent 
that  the  children  are  U.S.  citizens, 
which  includes  unborn  children  from 
conception  to  birth  who  upon  birth  will 
be  U.S.  citizens,  U.S.  nationals  or 
qualified  aliens."  Commenters 
contended  that  if  the  regulation  were 
adopted,  treating  all  unborn  children  as 
constructively  born  in  the  U.S.  would  be 
the  most  straightforward  way  to 
accomplish  this  end  and  cited  Lewis  v. 
Thompson,  252  F.3rd  567,  581  {2d  Cir. 
2001).  (discussing  the  "constructive 
birth"  provisions  of  42  U.S.C. 
1396d(n)(l)(A),  which  treats  a  childless 
pregnant  woman  as  a  parent  with  one 
child  for  TANF  eligibility  purposes.) 

Response:  We  agree  with  the 
commenters  that  requiring  exclusion  of 
unborn  children  on  the  basis  of 
immigration  status  is  neither  legally 
mandated  nor  desirable.  Unborn 
children  do  not  have  immigration  status 
as  "aliens"  and  thus  are  not  precluded 
from  receiving  Federal  means-tested 
benefits  under  the  provisions  of  Title  IV 
of  the  Personal  Responsibility  and  Work 
Opportunity  Reconciliation  Act  of  1996 
(PRWORA),  Public  Law  No.  104-193. 
Under  PRWORA,  these  restrictions 
apply  only  to  "aliens"  who  are  not 
"qualified  aliens";  since  unborn 
children  are  not  "aliens,"  they  are  not 
within  the  scope  of  this  preclusion  nor 
are  unborn  children  subject  to  the  5-year 
bar.  Furthermore,  as  we  stated  in  the 
-preamble  to  the  proposed  rule,  the  goal 
is  to  permit  States  to  ensiu^  that  needed 
services  are  "available  to  benefit  unborn 
children  independent  of  the  mother's 
eligibihty  status  "  (67  FR  9937).  Because 
prenatal  care  is  a  key  element  to 
ensuring  healthy  infants  and  children, 
this  goal  woidd  maximize  the 
av^lability  of  prenatal  care  and, 
consequently,  promote  the  overall 
health  of  infants  and  children.  It  would 
be  inconsistent  with  this  goal  to  tie 


services  for  prenatal  care  to  the 
immigration  status  of  the  mother. 

We  do  not,  however,  believe  that  it  is 
necessary  to  explicitly  amend  the 
proposed  rule  to  express  this 
interpretation  of  applicable  law.  Since 
unborn  children  would  not  be 
precluded  from  receiving  benefits  under 
applicable  law,  there  is  no  reason  to 
further  address  the  issue  in  the 
regulation  text. 

Comment:  One  commenter  noted  that 
the  unborn  child  of  an  ineUgible 
immigrant  woman  is  indistinguishable 
from  that  of  any  other -woman  present  in 
that  State.  In  the  real  world,  upon  birth, 
that  unborn  child  becomes  a  child  and 
a  U.S.  citizen.  This  commenter  asked, 
"But  if  CMS  adopts  a  position  that 
deems  that  fetus  a  "child"  in  utero,  then 
what  possible  justification  could  there 
be  for  denying  SCHIP  benefits  to  such 
a  "child"?"  Another  commenter 
recommended  that  the  proposed 
regulation  should  not  be  clarified  to 
deny  coverage  to  the  unborn  children  of 
immigrant  women  merely  because  the 
women  would  themselves  be  ineligible 
to  receive  benefits  under  Federal  statute. 
This  commenter  stated  that  any 
clarification  of  the  regulation  should 
make  explicit  that  the  woman's 
immigration  status  is  irrelevant  to  the 
provision  of  SCHIP  benefits.  If  the 
proposed  regulation  is  adopted,  there  is 
no  principal  basis  on  which  to 
distinguish  the  unborn  children  of 
immigrant  women  from  the  unborn 
children  of  citizen  women.  The 
commenter  said  that  although  Federal 
statute  provides  that  "an  alien  who  is 
not  a  qualified  alied  is  not  eligible  for 
any  Federal  public  benefit  *  *  *"  8 
U.S.C.  1611(a),  an  unborn  child  has  no 
citizenship  or  immigration  status 
whatsoever,  and  is  therefore  not  made 
ineligible  for  coverage  by  reason  of  8 
U.S.C.  1611(a)  or  any  other  immigration- 
related  eligibility  restriction.  The 
commenter  stated  that  any  exclusion  of 
the  imbom  children  of  ineligible 
immigrant  women  would  thus  have  to 
be  accomplished  by  altering  the 
proposed  regulation  to  exclude  such 
unborn  children  explicitly.  The 
commenter  contended  that  such  a 
change  would  be  contrary  to  the  avowed 
piupose  of  the  proposed  regulation  and 
would  have  no  basis  in  logic,  given  that 
the  regulation  is  premised  entirely  on 
the  unborn  child's  status  and  not  the 
woman's  and  in  support  of  this  position 
cited  Plylerv.  Doe,  457  U.S.  202,  220 
(1982)  (invalidating  State  law  denying 
public  schooling  to  the  children  of 
undocumented  immigrants  because  the 
denial  "directed  the  onus  of  a  parent's 
misconduct  against  his  children"). 


Response:  We  agree  that  it  is  does  not 
make  sense  to  try  to  impute  an 
immigration  status  to  an  unborn  child 
based  on  the  status  of  the  mother.  As 
discussed  above,  an  unborn  child  is  not 
an  alien,  and  the  status  of  the  child  is 
not  necessarily  tied  to  the  status  of  the 
mother.  Moreover,  to  do  so  would  not 
be  consistent  with  the  purpose  of 
providing  States  with  the  flexibility  to 
maximize  the  availability  of  prenatal 
care  to  ensure  healthy  ii^ants  and 
children. 

Comment:  Commenters  stated  that  the 
rule  should  be  clarified  to  make  clear 
that  imdocumented  immigrants  may  not 
be  reported  to  immigration  authorities 
for  seeking  medical  care  for  their 
unborn  children.  Commenters  were 
concerned  that  in  the  absence  of  such  a 
protection,  undocumented  immigrant 
mothers  may  not  seek  medical  care,  and 
their  imbom  children  will  not  receive 
care  they  need  to  help-ensure  a  healthy 
birth  and  are  entitled  to  as  a  U.S. 
citizen.  Commenters  stated  that  since 
the  pregnant  woman  will  never  be  the 
recipient,  it  would  seem  that  a  State, 
pursuant  to  the  "Tri-Agency  Guidance" 
issued  by  the  Departments  of  Health  and 
Human  Services  and  Agricidture  (on  9/ 
21/00),  would  be  prohibited  from 
inquiring  about  her  immigration  status. 

Response:  Nothing  in  this  regulation 
alters  section  434  of  the  1996  welfare    ^ 
reform  statute,  which  prohibits  the 
Federal  government  from  restricting 
State  or  local  government  entities  from 
sending  to  or  receiving  from  the 
Inunigration  and  Natiualization  Service 
information  regarding  the  immigration 
status  of  an  alien  in  the  U.S.  Further, 
nothing  in  this  regulation  alters  the  Tri- 
Agency  Guidance  with  respect  to 
inquiries  about  immigration  status  of 
nonapplicants. 

Comment:  The  conunenter  was 
concerned  about  the  additional  cost  of 
covering  all  unborn  children  conceived 
in  the  United  States  by  illegal  immigrant 
women.  The  commenter  believes  that 
under  this  rule,  the  unborn  child  should 
be  eligible  for  benefits  if  (she  is 
conceived  in  the  United  States.  The 
conunenter  was  concerned  that  if 
women  are  permitted  to  self-declare 
whether  conception  occiured  in  United 
States  that  the  Administration's  cost 
estimate  is  too  low  because  of  the  large 
numbers  of  undociunented  immigrants 
who  would  be  receiving  coverage. 

Response:  The  question  of  where 
conception  occurred  is  irrelevant  to  the 
question  of  the  luibom  child's 
immigration  status  or  this  final  rule.     -^ 
This  regulation  provides  states  with  the 
flexibility  to  assure  essential  prenatal 
care  to  the  maximiun  niunber  of  unborn 
children,  regardless  of  the  immigration 
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status  of  their  mothers.  States,  in 
deciding  whether  or  not  to  adopt  this 
option  under  their  title  XXI  state  plan, 
will  certainly  weigh,  along  with 
numerous  other  factors,  the  potential 
costs  associated  with  providing 
coverage  to  unborn  children  since  States 
cannot  receive  Federal  funding  that 
exceeds  title  XXI  allotment. 

Comment:  One  commenter  stated  that 
prenatal  care  is  even  more  important 
among  Latinas,  who  suffer  from  higher 
rates  of  pregnancy-induced 
hypertension  and  maternal  mortality. 
The  commenter  noted  that  12  States 
offer  prenatal  care  to  immigrant  women 
who  are  ineligible  for  Federally  funded 
medical  assistance,  which  has  lessened 
the  effects  of  PRWORA.  The  commenter 
stated  that  if  the  new  regulation 
explicitly  covers  children  of 
undocumented  immigrants,  it  would 
increase  the  niunber  of  States  that 
provide  prenatal  care  services  to 
pregnant  immigrant  women  and  provide 
an  incentive  for  those  States  that  have 
seen  a  large  influx  of  Latina  immigrants 
in  recent  years. 

Response:  This  rule  ensures  that 
States  have  maximiun  flexibility  to 
extend  SCHIP  eligibility  to  unborn 
children,  independent  of  the 
inunigration  status  of  the  mother.  We 
believe  that  this  rule  addresses  the 
concerns  of  the  commenter  since  the 
intent  of  this  rule  is  to  benefit  both  the 
unborn  child  and  their  mothers  by 
promoting  continuity  of  important 
medical  care. 

5.  Benefits 

Comment:  Commenters,  whether  in 
favor  of  this  rule  or  not,  expressed  their 
belief  that  all  women  should  receive 
regiUar  and  adequate  prenatal  care 
because  there  is  overwhelming  data  that 
shows  that  there  are  still  too  many 
women  who  receive  no  or  less  than 
adequate  care  during  pregnancy. 
Commenters  agreed  that  health  care 
should  be  provided  from  the  prenatal 
stage. 

Many  commenters,  in  support  of  this 
rule,  expressed  their  belief  that  all 
women  should  be  able  to  receive 
prenatal  services  that  increase  the 
chances  of  every  child  being  bom 
healthy.  This  regulation  would  allow 
pregnant  women  and  unborn  children  to 
receive  the  medical  treatment  they  need. 
Commenters  noted  that  the  lack  of 
prenatal  care  results  in  increased  health 
costs  for  taxpayers  in  caring  for 
problems  and  complications  after  birth, 
and  some  noted  that  coverage  of  the 
unborn  child  may  residt  in  the 
incidental  improvement  in  the  health  of 
the  mother.  But,  all  too  often  proper 
prenatal  care  has  been  cost  prohibitive 


to  low-income  women,  and  the 
commenters  view  this  proposal  as 
assisting  the  millions  of  women  of 
childbearing  age  who  lose  or  lack  health 
insurance.  Proper  prenatal  care  can 
prevent  avoidable  birth  defects.  Fetal 
surgery  is  able  to  correct  many  life- 
threatening  congenital  disorders.  There 
is  no  reason  the  unborn  child  should  be 
denied  the  Ufesaving  procediues  that 
will  permit  him  or  her  to  live  a  full, 
normal  life  after  birth,  particularly  writh 
the  recent  medical  advances  that  will 
continue  to  develop  and  evolve. 
Providing  this  care  is  a  benefit,  not  only 
for  the  unborn  child,  but  for  women  and 
families  as  well.  Commenters  stated  that 
this  policy  provides  a  way  for  the 
mother  to  make  positive  choices  with 
regard  to  caring  for  her  imbom  child 
and  herself. 

Some  commenters  noted  that  coverage 
would  decrease  infant  mortality  rates. 
Two  commenters  cited  a  DHHS  report, 
"Trends  in  the  Well-Being  of  America's 
Children  &  Youth  2000,"  that  indicated 
prenatal  care  can  improve  birth 
outcomes  and  decrease  health  costs. 
Two  commenters  also  cited  an 
American  Academy  of  Pediatrics  (AAP) 
policy  that  indicates  "*  *  *  physical 
and  psychosocial  growth,  development, 
and  health  of  the  individual  begins  prior 
to  birth  when  conception  is 
apparent  *  *   *  the  responsibility  of 
pediatrics  may  therefore  begin  with  the 
fetus*  *  *  ." 

Commenters  expressed  a  concern  that 
it  is  in  the  public's  interest  to  assure 
that  expectant  mothers  have  access  to 
quality  prenatal  health  care  coverage  as 
highlighted  in  Healthy  People  2010. 
Additionally,  commenters  noted  that  it 
is  less  expensive  to  care  for  healthy 
babies  than  unhealthy  babies  and  that 
access  to  prenatal  care  means  long-term 
reduction  in  the  cost  of  health  care  for 
these  children.  Expanding  Federal 
health  programs  to  give  more  low- 
income  pregnant  women  access  to 
prenatal  care  is  an  important  step  in 
making  sure  children  get  a  healthy  start 
in  life. 

Response:  We  appreciate  the 
commenters'  support  of  our  goal  in 
developing  this  rule.  By  providing 
States  with  the  option  of  ensuring  that 
needed  prenatal  care  is  available  under 
SCHIP  to  benefit  unbom  children, 
uninsured  low-income  women,  who  are 
less  likely  to  receive  prenatal  care, 
would  be  able  to  access  crucial  services 
that  they  may  not  otherwise  be  able  to 
receive.  This  regulatory  clarification  is 
intended  to  benefit  both  the  unbom 
child  and  the  mother  by  promoting 
continuity  of  important  medical  care. 
We  agree  that  healthy  pregnancies 
should  also  result  in  significant  savings 


in  public  expenditiu«s  over  a  child's 
lifetime. 

Comment:  While  commenters  agreed 
with  the  importance  of  prenatal  care  as 
essential  for  the  mother  and  child,  many 
disagreed  with  the  mechanism  this 
Administration  has  taken  for  accessing 
that  care.  They  feel  very  strongly  that 
eligibility  should  be  extended  to  the 
pregnant  woman  and  not  to  the  unbom 
child.  Several  commenters  opposed  this 
approach  as  a  false  separation  of  the 
woman  and  child.  Commenters  were 
concemed  that  the  medical  needs  of  the 
embryo  would  take  precedence  over  the 
needs  of  the  mother  and  stressed  their 
belief  that  the  benefit  should  be 
conferred  to  the  woman  and  not  to  the 
unbom  child.  They  expressed  concern 
that  this  regulation  may  create  a  conflict 
of  interest  between  the  woman  and  the 
unbom  child. 

They  believe  that  a  cmcial  question  is 
whose  needs  take  priority?  Many  felt 
that  treating  the  unbom  child  as  if  it 
exists  separately  and  should  be 
considered  before  and  above  the  health 
of  the  woman  carrying  the  unbom  child 
is  a  false  separation  that  would 
ultimately  prove  detrimental  to  the 
health  of  many  women  as  well  as  to 
their  unbom  children  or  newborns. 
They  believe  that  this  proposal 
interferes  with  women's  autonomy  to 
make  medical  care  decisions  and 
represents  an  arbitrary  separation  of  the 
woman  and  child  (since  one  cannot  be 
cared  for  without  the  other  also 
receiving  care).  One  commenter 
indicated  that  conflicts  of  interest 
between  the  mother  and  child  would 
not  arise  if  the  woman  was  determined 
the  patient,  as  under  the  Medicaid 
program  (42  U.S.C. 
1396a(a)(10)(A){i)(m),  (IV),  (VI),  (Vn}. 
(A)(u)  and  (1).) 

Response:  We  understand  the 
commenters'  concerns.  The  intent  of 
this  rule  is  to  maximize  the  availability 
of  SCHIP  benefits  in  the  interest  of  both 
pregnant  women  and  uinbom  children. 
The  statutory  provisions  of  title  XXI  are 
very  clear  that  only  targeted  low-income 
children  can  be  eligible  for  the  program. 
Although,  under  §457.1010  States  do 
have  the  option  of  applying  for  a 
variance  to  purchase  family  coverage 
through  which  a  pregnant  woman  over 
the  age  of  19  could  be  determined 
SCHIP  eligible. 

States  do  have  options  available  if 
they  vtrish  to  expand  eligibility  to  a 
pregnant  woman  over  the  age  of  19 
whose  income  is  over  the  ciurent 
Medicaid  income  guidelines  rather  than 
to  the  unbom  child,  which  include:  a 
title  XDC  expansion  under  one  of  their 
poverty  groups;  or  a  section  1115  waiver 
demonstration.  However,  absent  a 
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waiver,  eligibility  can  only  be  conferred 
to  the  targeted  low-income  child. 

That  being  said,  nothing  in  this  rule 
is  intended  to  affect  the  traditional 
relationship  between  the  pregnant 
mother  and  the  physician.  Questions  of 
medical  treatment  for  the  pregnant 
woman  and/or  her  unborn  are  a 
decision  between  the  pregnant  woman 
and  her  physician  and  nothing  in  this 
rule  would  circumvent  or  cdter  that 
relationship. 

Comment:  Commenters  were 
concerned  that  a  woman  could  possibly 
be  denied  medical  treatments  such  as 
prescription  drugs,  psychotropic 
medications  to  treat  psychiatric 
illnesses,  and  life-saving  radiation  or 
chemotherapy  treatments  because  of  the 
effects  they  would  have  on  the  unborn 
child. 

Commenters  asked  if  the  pregnant 
woman  would  be  denied  other  care  that 
might  be  harmful  to  the  unborn  child, 
thus  effectively  pitting  her  needs  against 
those  of  the  unborn  child?  One 
conunenter  asked  whether  the  State 
would  be  subjecting  women  to  drug  and 
alcohol  tests  on  the  alleged  ground  that 
it  is  protecting  its  patient-beneficiary? 
Several  commenters  referred  to  this 
policy  as  medically  unsoimd,  ethically 
unacceptable,  and/or  poor  public 
policy.  Commenters  questioned  if 
physicians  would  be  required  to  consult 
with  the  unborn  child's  father  or 
another  legal  guardian  if  these  types  of 
issues  exist.  Several  questioned  what 
entities  would  have  the  authority  to 
assert  the  rights  of  the  unborn  child 
(such  as.  State,  Federal  government, 
physician,  pregnant  woman,  father?). 

To  illustrate  their  point,  two 
conunenters  cited  a  court  case  [In  re 
A.C..  573  A.  2d  1235,  1235  (D.C.1990)  in 
which  a  woman  was  compelled  by  the 
court  to  undergo  a  caesarean  section, 
following  which  both  the  mother  and 
imbom  child  died  (Veronica  E.  B. 
Kolder  et.  al,  Court-Ordered  Obstetrical 
Interventions,  316,  New  Engl.  f.  Med. 
1192,1195(1987). 

Several  commenters  alsoraised  the 
question  as  to  what  happens  in  cases 
where  continuing  the  pregnancy  itself 
endangers  the  life  of  the  mother,  since 
the  assumption  made  by  the 
commenters  is  that  the  life  of  the 
unborn  child  would  take  precedence 
over  the  life  of  the  mother  or  that  both 
would  he  allowed  to  die. 

Response:  These  comments  extend 
beyond  the  scope  of  this  regulation, 
which  concerns  only  the  ability  of 
States  to  extend  SCHIP  eligibility  to 
unborn  children.  As  in  Medicaid, 
nothing  in  this  rule  is  intended  to  affect 
the  traditional  relationship  between  the 
pregnant  mother  and  the  physician. 


Questions  of  medical  treatment  for  the 
pregnant  woman  and/or  her  unborn  are 
a  decision  between  the  pregnant  woman 
and  her  physician  and  nothing  in  this 
rule  would  circumvent  or  alter  that 
relationship. 

Comment:  Commenters  expressed 
concern  that  certain  benefits  that  would 
provide  comfort  for  the  pregnant  women 
would  not  be  covered,  such  as  epidurals 
or  anesthesia  during  delivery. 

Response:  Within  the  options  for 
benefit  coverage  selected  by  a  State,  as 
described  at  §457.410,  a  State  selecting 
this  SCHIP  option  has  the  flexibility  in 
defining  its  benefit  package  to  provide  '- 
benefits  it  deems  necessary. 

Regarding  the  specific  question  asked 
by  the  conunenters,  while  analgesia 
given  as  an  epidural  and/or 
intramuscular  intravenous  injections  of 
pain  relievers,  and/or  anesthesia  given 
as  regional  or  general  anesthesia  is 
primarily  provided  during  labor  and 
delivery  to  relieve  the  mother's  pain 
from  uterine  contractions  or  to  perform 
surgery,  that  is,  C-section,  if  a  woman's 
pain  during  labor  and  delivery  is  not 
reduced  or  properly  relieved,  adverse 
and  sometimes  disastrous  effects  can 
occur  for  the  unborn  child.  There  is  no 
question  that  analgesia/anesthesia  is 
required  in  order  to  perform  a  C-section 
and  such  a  procedure  cannot  even  be, 
considered  if  some  form  of  pain  relief  is 
not  provided.  In  terms  of  vaginal 
deliveries,  without  relieving  the 
mother's  pain  from  uterine  contractions, 
the  progress  and  labor  may  be 
interrupted  and  not  efficient,  which  in 
turn  can  cause  fetal  complications,  such 
as  fetal  distress  and  infection  from 
prolonged  labor  and  prolonged  rupture 
of  membranes  and  other  complications. 
Therefore,  we  would  expect  that  this 
coverage  would  be  provided. 

Comment:  Several  commenters  were 
concerned  about  whether  States  would 
have  the  flexibility  to  use  enhanced 
Federal  funds  to  provide  comprehensive 
benefits  to  pregnant  women  and  stated 
that  the  failure  to  provide  a 
comprehensive  range  of  services  for  all 
of  a  pregnant  woman's  health  care  needs 
and  treatment  of  some  stated  diseases, 
could  compromise  her  health,  as  well 
as,  that  of  the  unborn  child. 

Although  many  commenters 
supported  expanded  access  to  prenatal 
care  among  low-income,  uninsured 
women,  many  believed  that  the  benefit 
should  be  given  to  the  woman,  in 
addition  to  or  instead  of  her  unborn 
child.  One  commenter  stated  that  one 
cannot  effectively  treat  an  unborn  child 
without  treating  the  woman  carrying  it, 
believing  that  a  healthy  pregnancy 
resulting  in  the  delivery  of  a  healthy 
baby  requires  a  healthy  mother.  One 


commenter  stated  that  low-income 
women  deserve  actual,  not  merely 
incidental,  health  insurance  coverage 
that  covers  all  of  their  health  needs. 
Several  commenters  indicated  that 
women  deserve  comprehensive  care,  not 
simply  care  related  to  the  unborn  child, 
and  several  referred  to  the  proposal  as 
"reducing  women  to  vessels." 

Commenters  also  felt  that  extending 
comprehensive  care  to  the  mother 
would  result  in  women  who  are 
healthier  and  ultimately  would  result  in 
better  birth  outcomes.  One  commenter 
felt  that  targeting  coverage  for  the 
unborn  child,  not  the  mother  raised 
ethical  issues  and  puts  the  mother's 
health  at  risk  by  providing  inadequate 
coverage. 

Commenters  expressed  concern  or 
questioned  whether  care  would  be 
extended  to  women  for  injury  or  disease 
not  related  to  the  pregnancy,  such  as 
skin  melanoma,  emergencies,  accidents, 
broken  bones,  or  mental  illness.  One 
commenter  advocated  for  coverage  of 
drug  treatment  programs  for  mothers 
who  were  addicted. 

Several  commenters  indicated  that  the 
focus  should  be  on  addressing  the 
health  care  needs  of  millions  of 
uninsured  women,  and  one  advocated 
expanded  access  to  uninsured  women  to 
"take  care  of  those  already  here." 

Response:  The  SCHIP  statute  provides 
States  with  broad  flexibility  in  defining 
those  services  for  which  they  choose  to 
provide  coverage  under  their  State  plan. 
States  have  the  flexibility  to  define  and 
provide  comprehensive  services  that  are 
related  to  the  pregnancy  or  to  conditions 
that  could  complicate  the  pregnancy. 
Under  the  regulation.  States  would 
define  what  services  would  be  included. 
Services  related  to  conditions  that  could 
complicate  the  pregnancy  include  those 
for  diagnosis  or  treatment  of  illnesses  or 
medical  conditions  that  might  threaten 
the  carrying  of  the  unborn  child  to  full 
term  or  the  safe  delivery  of  the  unborn 
child.  Within  these  parameters.  States 
have  discretion  in  the  services  for  which 
coverage  can  be  provided. 

However,  SCHIP  eligibility  is  limited 
by  statute  to  targeted  low-income 
children  and  there  must  be  a  connection 
between  the  benefits  provided  and  the 
health  of  the  unborn  child. 

We  would  point  out  that  the 
regulation  is  intended  to  reach 
individuals  who  are  currently 
uninsured  and  who  therefore  lack 
access  to  any  services. 

Comment:  Commenters  believe  that, 
by  permitting  States  to  extend  SCHIP 
coverage  to  unborn  children,  this  rule 
would  effectively  deny  women  access  to 
needed  postpartimi  care:  They  felt  that 
pregnancy-related  care  should  be 
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viewed  as  a  continuum  comprising 
three  distinctly  important  periods: 
prenatal,  intrapartujn  (during  labor  and 
delivery),  and  postpartimi  care. 
Commenters  stressed  that  a  woman's 
pregnancy-related  health  care  needs  do 
not  end  the  moment  her  child  is  bom. 
The  commenters  stated  that  the  woman 
still  requires  many  pregnancy-related 
services  and  optimal  maternal  health  is 
important  for  overall  family  health. 
Under  the  proposed  regulation,  covered 
care  would  be  available  only  dimng 
"the  period  from  conception  to  birth." 
These  commenters  are  concerned  that 
the  moment  after  the  birth  of  the  child, 
a  woman  would  lose  any  incidental 
covered  care  that  she  had  received  as  a 
result  of  having  an  SCHIP-covered 
imbom  child  in  utero.  The  commenters 
continued  with  their  concern  that 
woman  would  therefore  not  be  eligible 
for  any  care  during  the  postpartimi 
period  including  but  not  limited  to  the 
treatment  of  hemorrhage,  infection, 
episiotomy  repair,  C-section  repair, 
family  planning  counseling,  treatment  - 
of  complications  after  delivery,  and 
postpartum  depression.  Several  cited 
this  proposal  as  bad  public  policy  that 
will  ultimately  result  in  increased 
health  care  costs. 

One  commenter  questioned  whether 
hospitals  and  practitioners  would  be 
compelled  to  release  women 
immediately  after  delivery  due  to  lack  of 
maternal  coverage.  Others  expressed 
concern  that  some  women  will  leave  the 
hospital  immediately  after  birth  to  avoid 
expenses,  against  ACOG  and  AAP 
recommendations,  while  others  will  not 
attend  the  four  to  six  week 
recommended  follow-up  visits 
(resulting  in  decreased  maternal  health). 

Sever^  commenters  noted  that  if  the 
mother  is  ill  and  does  not  get  the  care 
she  needs,  she  may  not  be  able  to  take 
care  of  her  children,  especially  an 
infant,  appropriately.  This  indirectly 
jeopardizes  the  health  of  women, 
children  and  families,  and  will 
inevitably  result  in  compromised  health 
outcomes  for  both  the  woman  and  the 
unborn  child. 

Commenters  quoted  ACOG  and  AAP's 
recommendation  that  four  to  six  weeks 
after  delivery  the  mother  should  receive 
a  postpartum  review  and  examination. 
Several  commenters  referenced 
Medicaid  statute  and  regulations  as  an 
illustration  of  how  public  programs  rely 
on  established  medical  standards 
(§  1902(1)  of  the  Act  as  defined  in 
§  1902(a)(10)(a)  (clause  VII). 

One  commenter  also  indicated  that 
lack  of  family  planning  counseling 
creates  greater  risk  of  unintended 
pregnancy  with  serious  social  and 
economic  costs  to  the  woman.  State,  and 


conununity.  Others  noted  that  maternal 
mortality  represents  a  serious  health 
problem,  particularly  for  African- 
American  women. 

One  commenter  stated  that  coverage 
for  postpartimi  care  and  assistance  in 
enrollment  in  Medicaid  or  SCHIP 
should  be  a  requirement  for  States 
electing  to  implement  this  rule,  even  in 
cases  where  the  child  is  not  bom  alive. 

Commenters  asked  clarifying 
questions  such  as:  would  postpartum 
follow-up  be  covered;  would 
emergencies  arising  to  the  mother 
following  delivery  be  covered;  and 
would  benefits  such  as  the  60  days 
postpartiun  care  available  through    ^ 
Medicaid  be  provided? 

Response:  Again,  the  intent  of  this 
rule  is  to  extend  access  to  individuals 
who  are  currently  uninsured.  We 
believe  that  the  benefits  that  would  be 
available  to  the  mother  and  imbora 
child  are  indeed  vital. 

The  SCHIP  statute  provides  States 
with  flexibility  in  defining  those 
services  for  which  they  choose  to 
provide  coverage  under  their  State  plan. 
States  have  the  flexibility  to  define  and 
provide  services  that  are  related  to  the 
pregnancy  or  to  conditions  that  could 
complicate  the  pregnancy.  Within  these 
parameters.  States  have  significant 
flexibility  in  the  services  for  which 
coverage  can  be  provided. 

Commenters  are  correct  that  care  after 
delivery,  such  as  postpartiun  services 
could  not  be  covered  as  part  of  the  title 
XXI  State  Plan,  (unless  the  mother  is 
under  age  19  and  eligible  for  SCHIP  in 
her  own  right),  because  they  are  not 
services  for  an  eligible  child. 

Comment:  One  commenter  expressed 
concern  that  there  are  those  who  would 
define  care  to  include  abortion,  which 
the  commenter  felt  would  be  a  complete 
twisting  of  the  term  "care."  This 
commenter  did  not  want  abortions 
covered  by  the  government. 

Response:  FTP  is  available  in 
expenditures  for  abortions  under  SCHIP 
only  as  specifically  authorized  by  the 
Congress  in  the  statute  and  this  will  not 
change  with  this  regulation.  Section 
2105(c)(1)  and  (c)(7)  of  the  Act  sets 
limitations  on  payment  for  abortion 
services  under  SCHIP.  Section  457.475 
of  the  January  2001  SCHIP  final 
regulation,  specifies  that  FFP  is  not 
available  for  expenditures  for  abortion, 
or  for  expenditures  for  the  purchase  of 
health  benefits  coverage  that  includes 
coverage  of  abortion  services,  unless  the 
abortion  is  necessary  to  save  the  life  of 
the  mother  or  the  abortion  is  performed 
to  terminate  a  pregnancy  resulting  from 
an  act  of  rape  or  incest.  Additionally, 
FFP  is  not  available  to  a  State  for 
expenditxires  of  any  amount  under  its 


title  XXI  plan  to  assist  in  the  purchase, 
in  whole  or  in  part,  of  health  benefits 
coverage  that  includes  coverage  of 
abortion  other  than  to  save  the  life  of  the 
mother  or  resulting  from  an  act  of  rape 
or  incest. 

Comment:  Commenters  asserted  that 
fetal  surgery  saves  lives,  as  in  the  case 
of  spina  bifida  or  repair  of  heart  defects 
and  asserted  that  this  type  of  coverage 
should  be  offered  to  unborn  children. 

Response:  We  provided  a  discussion 
of  "fetal  medicine"  or  "fetology"  in  the 
preamble  to  this  rule  as  an  example  of 
a  distinct  and  important  medical 
specialty  that  represents  emerging 
opportunities  for  services  specifically 
targeted  to  the  care  of  the  unbom  chUd. 

Consistent  with  section  2103  of  the 
Act,  States  have  flexibility  in  defining 
the  benefits  that  are  included  as  part  of 
the  health  coverage  provided  to  targeted 
low-income  children.  The  specific 
prenatal  and  pregnancy  related  benefits 
included  in  a  State's  benefit  package 
would  be  the  decision  of  the  State. 

Comment:  The  commenters  stated 
that  the  practices  of  "fetal  surgery,"  as 
described  in  the  March  5,  2002 
proposed  mle,  have  been  deeply 
plagued  by  both  clinical  and  ethical 
problems.  The  commenters  wanted  to 
make  clear  that  there  is  no  such  thing 
as  fetal  surgery  independent  of  the 
mother,  and  that  surgery  on  the  imbom 
child  occurs  only  through  the  woman's 
body  and  can  occur  only  with  her 
consent.  Commenters  stated  that  surgery 
on  the  fetus  presents  significant  risks  to 
the  pregnant  woman's  life  and  health 
and  the  impact  this  surgery  can  have  on 
pregnant  woman  should  be  recognized 
and  strongly  considered.  Commenters 
continued  that  modest  improvements 
(or  no  improvements  at  all)  in  the 
outcomes  for  fetuses  with  neonatal 
operations  often  happen  in  conjunction 
with  severe  obstetrical  complications  for 
the  woman. 

In  support  of  the  medical  and  ethical 
controversy  surrounding  fetal  surgery, 
one  commenter  cited  several  articles: 
Bruner  et  al,  Fetal  surgery  for 
myelomeningocele  and  the  incidence  of 
shunt  dependent  hydrocephalus  JAMA 
1999;282;1819-25:  Sutton  et  al. 
Improvement  in  hindbrain  herniation 
demonstrated  by  serial  fetal  magnetic 
resonance  imaging  following  fetal 
surgery  for  myelomeningocele  JAMA 
1999;282:1826-31;  Simpson  JL,  Fetal 
surgery  for  myelomeningocele:  Promise, 
progress,  problems  JAMA 
1999;282;1873-4;  Lyeriy  et  al.  Attitudes 
of  maternal-fetal  specialists  concerning 
maternal-fetal  surgery,  American 
Journal  of  Obstetrics  and  Gynecology 
2001;185;1052-8;  Lyeriy  et  al.  Toward 
the  ethical  evaluation  and  use  of 
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maternal-fetal  surgery.  Obstetrics  and 
Gynecology  2001;98;689-97.  This 
commenter  also  cited  a  National 
Institutes  of  Health  conference 
examining  the  scientific,  clinical,  and 
ethical  issues  related  to  maternal-fetal 

The  commenters  stressed  that  a 
review  of  the  medical  literatiu-e  shows 
that  maternal-fetal  surgery  is  still 
considered  experimental  or 
investigational  by  such  medical 
professional  organizations  as  the 
American  College  of  Obstetricians  and 
Gynecologists.  One  commenter  quoted  a 
member  survey  of  the  Society  for 
Maternal-Fetal  Medicine,  which  foimd 
that  57  percent  of  respondents  believed 
that  a  moratorium  should  be  imposed 
on  open  fetal  surgery  for  nonlethal 
conditions  imtil  a  multicenter 
controlled  trial  is  completed.  The 
commenter  noted  that  most  of  the 
conditions  listed  by  the  March  5,  2002 
proposed  rule  are  exceptionally  rare  and 
the  mortality  rates  following  surgery 
have  been  high.  Another  commenter 
indicated  that  current  Medicaid 
programs  and  most  private  insurers  do 
not  cover  experimental  procedures. 

In  addition,  the  commenters 
expressed  concern  that  there  is  no 
research  or  data  to  support  the  assertion 
that  fetal  surgery  can  ultimately  lower 
postpartiun  medical  care  costs.  They 
indicated  that  while  long-term  research 
in  this  field  may  someday  produce  such 
results,  the  March  5,  2002  proposed 
ride's  claims  that  cost-savings  currently 
exist  is  without  support. 

The  commenters  noted  that  despite 
the  fact  that  fetal  surgery  is  at  this  stage 
largely  experimental,  the  March  5,  2002 
proposed  rule  states  that  the  "Secretary 
would  like  to  permit  the  States  the 
flexibility  to  pay  for  the  medical 
expenses  related  to  lubom  children," 
suggesting  a  departure  from 
longstanding  State  and  Federal  policy 
regarding  denying  coverage  for 
experimental  treatments.  One 
commenter  indicated  that  this  rule 
seems  to  signal  a  radical  shift  in  policy 
regarding  experimental  treatments,  and 
if  this  is  the  case,  there  are  many 
patients  suffering  from  cancer  and  other 
diseases  who  might  benefit  from  an 
overall  change  in  policy  regarding 
experimental  treatments.  The 
commenter  refers  to  a  May  26, 1993, 
letter  to  State  Medicaid  Directors  and 
cites  the  following:  Miller  by  Miller  v. 
Whitburn,  10  F.3d  1315  {7th  Cir.  1993); 
Rush  V.  Parham,  625  F.2d  1150, 1156 
(5th  Cir.  1980);  Weaver  v.  Reagan,  886 
F.2d  194  {8th  Cir.  1989). 

In  addition,  commenters  are 
concerned  that  since  fetal  surgery  is  so 
new  and  lacking  in  proven  benefits  that 


it  really  should  be  considered  research. 
Commenters  asserted  that  this  woiUd 
make  it  appear,  then,  that  this  rule  is 
promoting  unreviewed  and  unapproved 
research  on  pregnant  himian  subjects,  in 
confUct  with  statutes  regarding  human 
subjects  of  medical  research  {Anne  E. 
Drapkin  Lyerly,  MD  et  al.  Toward  the 
Ethical  Evaluation  and  Use  of  Maternal- 
Fetal  Surgery,  98  ACOG  689  {2001).) 
They  also  stated  that  fetal  surgery  is 
experimental  and  it  is  highly  imlikely 
that  this  would  be  covered  by  Medicaid 
or  any  other  insurance  program  {45  CFR 
46.101  through  45  CFR  46.409, 
promulgated  pursuant  to  the  Health 
Research  Extension  Act.  42  U.S.C.  289.) 

Response:  As  we  have  said 
previously,  nothing  in  this  rule  is 
intended  to  affect  die  traditional 
relationship  between  the  pregnant 
woman  and  her  phjsician.  Questions  of 
medical  treatment  for  the  pregnant 
woman  and/or  her  fetus  are  a  decision 
between  the  pregnant  woman  and  her 
physician  and  nothing  in  this  rule 
would  circumvent  or  alter  that 
relationship. 

Additionally,  we  are  not  saying  that 
States  that  choose  to  extend  coverage  to 
the  unborn  child  must  provide  fetal 
medicine  or  fetology.  Consistent  with 
section  2103  of  the  Act,  States  have 
flexibility  in  defining  the  benefits  that 
are  included  as  part  of  the  health 
coverage  provided  to  targeted  low- 
income  children.  As  such.  States  have 
always  had  the  ability  under  SCHIP  to 
provide  treatments  or  surgery  that  may 
be  considered  investigational  or 
experimental  if  they  determine  they  are 
medically  necessary.  We  note  that  States 
have  the  same  option  for  providing  such 
coverage  under  Medicaid.  But,  the 
specific  prenatal  and  pregnancy  related 
benefits  included  in  a  State's  benefit 
package  would  be  the  decision  of  the 
State. 

We  do  not  have  data  that  fetal  surgery 
can  ultimately  lower  postpartum 
medical  care  costs  and  did  not  make 
this  assertion.  In  the  preamble  to  the 
proposed  rule  we  said  that  conditions  in 
utero  that  can  be  medically  or  surgically 
corrected  can  have  beneficial 
consequences  that  can  include  saving 
the  life  of  the  child;  elimination  of  long 
neo-natal,  post-partvun  medical  care  for 
the  child  and  ultimately  lower  post- 
partvun  medical  care  costs  for  the  child 
and  therefore  the  SCHIP  plan. 

Comment:  Commenters  stated  that 
according  to  this  rule,  the  unborn  child 
is  the  patient  and  the  one  eligible  for 
services  and,  as  such,  they  asked, 
"When  the  needs  of  the  fetus  and 
mother  diverge,  to  whom  is  the  medical 
professional's  ethical  duty  owed?"  They 
asked  whether  SCHIP  or  Medicaid 


would  still  pay  for  surgery  if  the  unborn 
child  were  endangered  to  save  the  life 
of  the  pregnant  women?  Commenters 
stated  that  this  proposal  raises  troubling 
ethical  issues  for  physicians  because 
ancillary  health  care  potentially  puts    . 
women's  health  at  risk. 

Response:  We  understand  the 
commenters'  concerns,  and  want  to  be 
very  clear  that  nothing  in  this  rule  is 
intended  to  affect  the  traditional 
relationship  between  the  pregnant 
woman  and  her  physician.  Questions  of 
medical  treatment  for  the  pregnant 
woman  and/or  her  unborn  child  are  a 
decision  between  the  woman  and  her 
physician  and  nothing  in  this  rule 
woiUd  circumvent  or  alter  that 
relationship. 

Comment:  Many  conunenters  were 
also  concerned  that  coverage  would  not 
be  extended  in  the  case  of  miscarriage 
or  stillbirth  since  the  SCHIP  beneficiary 
would  no  longer  exist.  Many  cited  such 
a  policy  as  disrespectful  to  women. 

Response:  Services  provided  under 
those  circiunstances  would  be  allowable 
costs.  We  believe  that  providing 
uninsured  women  with  access  to  health 
insurance  coverage  that  benefits  both 
mother  and  child  contributes  to  the 
respect  of  women.  This  proposed 
regulation  is  one  option  that  would 
become  available  to  States  and  is  one 
action  out  of  many  that  the  Secretary 
has  taken  to  promote  the  health  of 
women. 

Comment:  Another  commenter 
indicated  that  the  rule  allows  for 
imscrupulous  providers  to  bill  twice  for 
some  services — once  on  the  mother's 
account  and  a  second  time  on  the 
unborn  child's  account. 

Response:  We  believe  that  States  with 
separate  SCHIP  programs  have 
implemented  sufficient  safeguards  to 
address  the  commenter's  concerns. 
Specifically,  §  457.980  of  the  June  25, 
2001  SCHIP  implementing  rule  requires 
States  to  establish  and  maintain  systems 
to  identify,  report,  and  verify  the 
accuracy  of  claims  for  those  enrolled 
children  who  meet  the  requirements  of 
section  2105{a)  of  the  Act,  where 
enhanced  Federal  medical  assistance 
computations  apply.  Additionally, 
States  are  required  by  §457.915  of  the 
January  2001  SCHIP  final  rule  to 
establish  pr(x:edures  for  ensuring 
program  integrity  and  detecting 
fraudident  or  abusive  activity. 

Comment:  The  commenter  questioned 
why  prenatal  care  should  be  provided  to 
an  expectant  mother  and  indicated  care 
should  wait  uintil  after  delivery. 

Response:  Prenatal  care  has  oeen 
clearly  shown  to  reduce  the  likelihood 
of  premature  delivery  or  low  birth 
weight,  both  of  which  are  associated 
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with  a  wide  range  of  congenital 
disabilities  as  well  as  infant  mortality. 
Moreover,  proper  prenatal  care  can 
detect  a  great  number  of  serious  and 
even  life- threatening  disabilities,  many 
of  which  can  now  be  successfully 
treated  in  utero.  Ensuring  prenatal  care 
for  more  children  will  significantly  help 
reduce  infant  mortality  and  morbidity 
rates  and  will  spare  many  infants  from 
the  burden  of  congenital  disabilities  and 
reduce  the  cost  of  treating  those 
congenital  disabilities  after  birth. 

Comment:  The  commenter  noted  that 
States  have  the  option  under  SCHIP  to 
offer  a  benefit  package  that  is  equivalent 
to  benchmark  coverage,  coverage  under 
a  State-based  plan,  or  Secretary- 
approved  coverage.  The  commenter 
questioned  how  a  State  would 
determine  a  comparable  or  actuarially 
equivalent  benefit  package  for  unborn 
children. 

Response:  Rather  than  carving  out 
services  and  establishing  a  benefit 
package  exclusively  for  unborn  children 
as  the  commenter  suggests,  we  would 
expect  the  prenatal  benefits  for  unborn 
children  to  be  part  of  the  State's  overall 
health  benefits  coverage  package  that  is 
consistent  with  section  2103  of  the  Act 
and  §457.410  of  the  final  regidation. 

The  definition  of  child  health 
assistance  at  §457.402  provides  a 
comprehensive  listing  of  services  that 
includes  prenatal  care  along  with  oth-^r 
services  that  would  be  pregnancy- 
related.  These  are  services  that  many 
States  already  provide  to  SCHIP  eligible 
children  who  become  pregnant  as  part 
of  their  current  benefit  coverage 

Comment:  One  commenter  asked 
whether  Medicaid  cvirrently  covers  the 
types  of  services  listed  in  the  March  5, 
2002  proposed  rule.  If  so,  the 
commenter  asked  how  this  could  be  so, 
since  unborn  children  are  not  covered 
under  Medicaid.  If  not,  the  commenter 
asked  whether  there  are  estimates  of  the 
cost  of  providing  fetology  services  to 
Medicaid  eligibles,  since  States  cannot 
offer  higher  income  children  greater 
benefits  than  lower  income  children. 

Response:  Under  Medicaid,  coverage 
may  include  services  for  pregnant 
women  that  are  related  to  pregnancy 
(including  prenatal,  delivery, 
postpartum,  and  family  planning 
services)  and  to  other  conditions  that 
may  complicate  pregnancy.  Within 
those  parameters.  States  have  broad 
discretion  in  what  services  to  cover  in 
their  Medicaid  State  plan.  While  these 
types  of  services  are  available  to  eligible 
pregnant  women  under  Medicaid,  this 
rule  would  authorize  SCHIP  coverage  of 
these  types  of  services  to  unborn 
children  whose  mothers  are  not  eligible 
under  Medicaid. 


Medicaid  and  SCHIP  are  different 
programs,  authorized  through  title  XIX 
and  title  XXI  respectively  although 
States  can  expand  their  Medicaid 
program  through  the  enhanced  funding 
made  available  by  title  XXI.  As  in 
Medicaid,  the  specific  prenatal  services, 
which  any  given  State  will  cover  imder 
SCHIP  is  left  to  the  discretion  of  the 
State.  Inasmuch  as  States  are  not 
required  to  cover  the  same  package  of 
benefits  relating  to  prenatal  care  under 
Medicaid  and  SCHIP,  States  can  cover 
the  same,  fewer  or  more  services  imder 
SCHIP  than  Medicaid!  In  the  event  that 
a  State  decided  to.  cover  certain  prenatal 
services  provided  to  an  unborn  child 
imder  SCHIP,  but  not  to  pregnant 
women  under  Medicaid,  the  commenter 
seems  concerned  that  the  State  would 
be  in  violation  of  section  2102(b)(l){B){i) 
of  the  Act. 

Section  2102(b){l){B){i)  of  the  Act 
prohibits  States  from  covering  targeted 
low-income  children  at  a  higher  income 
level  without  covering  children  at  a 
lower-income  level  within  any  defined 
group  of  targeted  low-income  children. 
An  unborn  child  who  is  eligible  under 
SCHIP  and  a  lower-income  pregnant 
woman  who  is  eligible  under  Medicaid 
are  not  within  the  same  defined  group 
of  targeted  low  income  children  under 
SCHIP.  Accordingly,  the  provisions  of 
section  2102(b){l)(B)(i)  of  die  Act  would 
not  apply. 

6.  Maintenance  of  Effort 

Comment:  One  commenter 
underscored  that  the  Maintenance  of 
Effort  requirements  under  tide  XXI 
should  apply  to  unborn  children  to  the 
same  extent  that  they  apply  to  bom 
children.  Several  other  commenters 
opposed  application  of  the  maintenance 
of  effort  requirements  to  unborn 
children.  These  commenters  felt  that 
doing  so  punishes  States  that  already 
have  expanded  Medicaid  coverage  to 
pregnant  women  beyond  the  minimum 
required  and  may  discourage  States 
from  expanding  coverage  to  new 
populations  in  the  future.  They  also 
suggested  revising  the  final  rule  to 
clarify  that  any  State  that  expanded 
eligibility  for  pregnant  women  after  June 
1, 1997  be  permitted  to  convert  that 
expansion  to  SCHIP. 

One  commenter  asked  whether  a 
proposal  to  convert  optional  coverage 
for  pregnant  women  with  incomes  from 
150  percent  to  185  percent  of  the 
Federal  poverty  level  (FPL)  from  title 
XIX  to  tide  XXI  funding  would  be 
consistent  with  the  March  5,  2002 
proposed  rule.  This  commenter  asked 
specifically  whether  a  State  could  shift 
the  current  optional  coverage  of 
pregnant  women  under  Medicaid  up  to 


185  percent  of  the  FPL  to  SCHIP, 
expand  the  income  limit  to  200  percent 
of  the  FPL  and  use  the  savings  to  fund 
the  expansion. 

A  final  commenter  felt  that  the 
purpose  of  the  maintenance  of  effort 
provision  in  the  March  5,  2002 
proposed  rule  was  unclear.  This 
commenter  advocated  an  interpretation 
that  "SCHIP  coverage  for  fetuses  picks 
up  where  Medicaid  coverage  of 
pregnant  women  ends."  However,  the 
commenter  was  concerned  that,  through 
application  of  the  maintenance  of  effort 
provisions  of  title  XXI,  we  might  be 
purporting  to  redefine  a  child  for 
purposes  of  Medicaid. 

Response:  We  agree  with  the  first 
commenter  that  title  XXI 's  maintenance 
of  effort  requirements  apply  equally  to 
unborn  and  bom  children.  We  do  not 
agree  that  such  application  is  punitive. 
By  including  section  2105(d)  in  the 
SCHIP  legislation,  the  Congress  sought 
to  ensure  that  tide  XXI  funds  were  used 
by  States  to  expand  coverage  to  new 
populations,  not  to  take  the  place  of 
Medicaid  expenditures  for  populations 
already  covered.  Application  of  this 
principle  is  no  different  when  coverage 
of  prenatal  care  for  an  unborn  child  is 
at  issue,  than  when  coverage  of  children 
post-birth  is  at  issue. 

Accordingly,  in  applying  the 
maintenance  of  effort  requirements  in 
the  case  of  unborn  children,  enhanced 
Federal  Medical  Assistance  Percentages 
(FMAP)  will  not  be  available  if  a  State 
adopts  income  and  resource  standards 
and  methodologies  for  purposes  of 
determining  eligibility  for  Medicaid 
under  a  group  for  pregnant  women  that 
are  more  restrictive  than  those  applied 
under  the  policies  of  the  State  plan  in 
effect  on  June  1, 1997.  We  are  applying 
the  maintenance  of  effort  requirements    - 
to  the  Medicaid  eligibility  groups  for 
pregnant  women  because  the  unborn 
child  of  a  pregnant  woman  who  is 
eligible  for  Medicaid  receives  the 
benefits  of  the  prenatal  care  covered  by 
Medicaid.  Thus,  to  allow  States  to  cover 
this  an  imbom  child  under  SCHIP 
would  result  in  precisely  the  kind  of 
cost  shifting  between  Medicaid  and 
SCHIP  that  the  Congress  intended  to 
preclude  in  §  2105(d)  of  the  Act. 
Application  of  the  maintenance  of  effort 
requirements  in  this  way  does  not  in 
any  way  alter  the  definition  of  child  for 
purposes  of  Medicaid. 

We  agree  with  the  commenters  that 
the  maintenance  of  effort  requirements 
do  not  apply  with  respect  to  expansions 
of  coverage  for  pregnant  women 
implemented  after  June  1, 1997  (just  as 
they  do  not  apply  to  expansions  of 
Medicaid  coverage  of  chUdren 
implemented  after  June  1, 1997.) 
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However,  we  do  not  believe  that 
revision  of  this  rule  is  necessary,  as  this 
fact  is  clearly  stated  in  section  2105(d) 
of  the  Act  as  well  as  the  implementing 
regulations  at  42  CFR  433.11(b)(1). 

Thus,  States  generally  will  not  be 
permitted  to  drop  optional  coverage  of 
pregnant  women  imder  Medicaid  and 
pick  up  coverage  of  unborn  children  in 
the  same  income  range  under  SCHIP, 
because  most  States  expanded  Medicaid 
coverage  of  pregnant  women  prior  to 
June  1, 1997.  However,  as  stated  above, 
expansions  implemented  after  June  1 , 
1997  are  not  subject  to  the  maintenance 
of  effort  requirements.  Thus,  a  State 
could  eliminate  an  optional  expansion 
of  Medicaid  coverage  for  pregnant 
women  implemented  after  June  1, 1997 
and  pick  up  coverage  for  the  unborn 
children  of  the  affected  women  under 
SCHIP.  Similarly,  if  a  State  does  not 
already  cover  pregnant  women  between 
185  percent  and  200  percent  of  the 
Federal  poverty  level  under  Medicaid,  it 
could  extend  coverage  to  unborn 
children  in  that  income  range  imder  this 
regulation. 

To  permit  a  State  to  eliminate 
coverage  of  pregnant  women 
implemented  on  or  before  June  1, 1997, 
and  pick  up  coverage  of  their  unborn 
children  under  SCHIP,  would  require 
that  the  Secretary  waive  the 
maintenance  of  effort  requirements 
found  in  section  2105(d)  of  the  Act.  The 
Secretary  has  never  approved  a  waiver 
of  these  requirements  in  the  past  and  we 
do  not  believe  that  doing  so  would  be 
consistent  with  the  objectives  of  title 
XXI.  as  required  by  section  1115  of  the 
Act. 

7.  Budget  Implications 

Comment:  Numerous  commenters 
noted  that  this  rule  does  not  bring  new 
funding  to  SCHIP.  Some  stated  that  this 
rule  also  would  increase  the  financial 
burden  on  SCHIP  by  expanding 
eligibility  and  could  potentially  result 
in  inadequate  funds  for  SCHIP  coverage. 
Others  noted  that  some  States  already 
are  having  trouble  maintaining  their 
SCHIP  programs  and  may  be  freezing 
enrollment  of  ciurently  eligible 
children.  Some  also  noted  that  the  high 
costs  of  in  utero  treatments  make 
expanding  care  under  this  regulation 
less  likely.  One  commenter  stated  that 
the  expansion  in  eligibility  should  be 
accompanied  by  additional  funds  to 
allow  for  an  increase  in  enrollment,  not 
just  a  shift  in  priorities  of  the  "type"  of 
iminsured  child  to  be  covered. 

One  commenter  felt  that  the  lack  of 
funds  for  this  rule  means  that  States  also 
would  have  access  to  less  Federal  funds 
to  provide  care  to  poor  immigrant 
women.  Another  commenter  cited 


concern  that  because  the  current 
funding  for  SCHIP  is  not  adequate  to 
support  comprehensive  care,  the  rule 
could  represent  an  unfunded  mandate 
on  States. 

A  number  of  these  conunenters 
argued  that  the  Department  should  be 
making  efforts  to  address  the  lack  of 
funds  to  cover  existing  children.  Some 
suggested  that  money  should  be  added 
to  other  programs  to  provide  prenatal 
care.  One  commenter  noted  in  particular 
that  the  Administration's  new  budget 
contains  no  additional  funding  for  the 
Maternal  and  Child  Health  grants, 
which  could  provide  additional 
resoinces  to  pregnant  women  and  their 
children.  Some  of  the  commenters  noted 
that  some  bills  currently  pending  before 
the  Congress  include  additional  funds 
for  coverage  of  pregnant  women,  and 
that  these  funds  would  be  available  to 
States  that  already  have  expanded 
coverage  to  pregnant  women  under 
Medicaid. 

Response:  We  recognize  that  States  do 
not  have  access  to  unlimited  Federal 
matching  funds  for  SCHIP.  As  a  result, 
each  State  will  have  to  set  its  own 
priorities  regarding  the  populations  and 
services  to  be  covered  under  its  SCHIP 
program.  This  rule  gives  States  an 
additional  option — ^to  cover  prenatal 
care  for  unborn  children  imder  SCHIP. 
Some  States  may  not  choose  to  exercise 
this  option,  because  they  lack  sufficient 
funds  or  for  other  reasons.  This  choice 
is  left  to  each  State. 

Nearly  all  States  still  have  unspent 
SCHIP  funds  and  the  President  has 
proposed  that  the  Congress  extend  the 
allotments  from  previous  years  that 
would  otherwise  be  returned  to  the 
Federal  treasury. 

Finally,  inasmuch  as  the  regulation 
provides  States  with  an  option  to  extend 
coverage  to  unborn  children  under 
SCHIP,  but  does  not  mandate  that  they 
do  so,  it  does  not  represent  an  unfunded 
mandate  for  States. 

Comment:  Some  commenters 
mentioned  that  healthy  babies  are  less 
expensive  to  care  for  than  unhealthy 
babies,  so  that  the  cost  of  prenatal  care 
can  be  recouped  through  reduced 
expenditiu-es  on  subsequent 
intervention  and  surgeries.  The 
commenters  noted  that  this  rule  will 
prevent  taxpayers  from  having  to  bear 
the  biu-den  of  unhealthy  babies,  teens, 
and  adults. 

Response:  We  agree  with  the 
commenters.  As  explained  in  the  March 
5,  2002  proposed  rule,  it  is  well 
established  that  access  to  prenatal  care 
can  improve  health  outcomes  during 
infancy  as  well  as  over  a  child's  life. 
Since  healthy  babies  and  children  ~ 
require  less  medical  care  than  babies 


and  children  v«rith  health  problems, 
provision  of  prenatal  care  will  result  in 
lower  medical  expenditures  for  the 
affected  children  in  the  long  run. 

Comment:  One  conmienter  noted  that 
this  rule  is  more  costly  than  other 
options,  since  States  will  receive  the 
enhanced  match  available  for  services 
provided  under  SCHIP  instead  of  their 
regular  Medicaid  match.  The 
commenter  further  notes  that,  with  the 
strict  budget  neutrality  requirements  of 
Health  Insiuance  Flexibility  and 
Accountability  (HIFA),  States  are 
cutting  back  benefits  to  provide 
coverage.  The  commenter  argues  that 
cost  savings  derived  from  providing 
prenatal  services  through  Medicaid 
could  be  used  to  provide  benefits  under 
HIFA. 

Response:  We  agree  that  States  can 
accomplish  the  goal  of  this  regulation — 
increased  access  to  prenatal  care — by 
expanding  Medicaid  coverage  of 
pregnant  women,  just  as  States  can 
expand  coverage  to  children  under 
Medicaid,  and  that  FTP  would  be 
mailable  for  services  provided  under 
the  expansion  at  the  State's  regular 
Medicaid  match. 

With  the  passage  of  tide  XXI,  the 
Congress  created  a  greater  incentive  for 
States  to  expand  coverage  of  low- 
income  children.  By  expanding  the 
definition  of  targeted  low-income  child 
to  include  an  unborn  child,  we  are 
extending  the  increased  incentive 
created  by  the  Congress  to  include 
coverage  of  prenatal  services  for  unborn 
children. 

HIFA  provides  a  vehicle  for  States 
seeking  to  expand  Medicaid  coverage  to 
populations  not  typically  covered  under 
Medicaid.  Nothing  in  this  regulation 
would  preclude  States  from 
incorporating  the  provision  of  prenatal 
care  into  a  HIFA  waiver  proposal,  and 
CMS  staff  is  available  to  work  with  any 
State  that  may  want  to  do  so. 

8.  Miscellaneous 

Comment:  Several  commenters  noted 
that  generally,  an  American  citizen  is 
only  counted  for  taxation  purposes  after 
they  are  bom.  They  asked  if  granting  of 
legal  personhood  under  this  nde  mean 
that  unborn  children  could  be  taxed 
inside  the  womb?  Alternatively,  the 
commenters  asked,  could  they  be 
claimed  as  a  deduction  before  they  are 
bom? 

Response:  The  regulation  does  not 
purport,  nor  do  we  have  the  authority, 
to  alter  the  definition  of  a  child  or 
individual  for  piuposes  of  Federal  or 
State  tax  statutes  or  regiilatipns. 
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IV.  ProTisions  of  the  Final  Rule 

In  the  preamble  of  the  March  5.  2002 
proposed  rule,  we  noted  an  error  that 
we  have  corrected.  The  preamble  stated 
that  we  proposed  to  revise  the  definition 
at  §457.10  to  clarify  that  "child"  means 
an  individual  imder  the  age  of  19  and 
may  include  any  period  of  time  from 
conception  to  birth  through  age  19.  This 
should  have  been  stated  as  up  to  age  19 
and  has  been  corrected.  In  this  final 
rule,  we  are  adopting  the  provisions  of 
the  March  5,  2002  proposed  rule, 
without  change. 

V.  Collection  of  Information 
Requirements 

States  that  opt  to  extend  eligibility  to 
unbom  children  must  submit  a  State 
plan  amendment  in  accordance  with 
§457.60.  OMB  has  approved 
information  collection  requirements 
associated  with  SCHIP  State  plan 
amendments  under  OMB  approval 
number  OMB-0938-0841. 

VI.  Regulatory  Impact  Statement 

We  have  examined  the  impacts  of  this 
rule  as  required  by  Executive  Order 
12866  (September  1993,  Regulatory 
Planning  and  Review),  the  Regulatory 
Flexibility  Act  (RFA)  (September  16, 
1980,  Pub.  L.  96-354),  section  1102(b)  of 
the  Social  Security  Act,  the  Unfunded 
Mandates  Reform  Act  of  1995  (Pub.  L. 
104-4),  and  Executive  Order  13132. 

Executive  CMer  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives  and, 
if  regulation  is  necMsary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety  effects,  distributive  impacts, 
and  equity).  A  regulatory  impact 
analysis  (RIA)  must  be  prepared  for 
major  rules  with  economically 
significant  effects  ($100  million  or  more 
in  any  1  year). 

The  RFA  requires  agencies  to  analyze 
options  for  regulatory  relief  of  small 
businesses.  For  purposes  of  the  RFA, 
small  entities  include  small  businesses, 
nonprofit  organizations,  and 


government  agencies.  Most  hospitals 
and  most  other  providers  and  suppliers 
are  small  entities,  either  by  nonprofit 
status  or  by  having  revenues  of  $6  to 
$29  million  in  any  1  year.  Individuals 
and  States  are  not  included  in  the       « 
definition  of  a  small  entity. 

In  addition,  section  1102(b)  of  the  Act 
requires  us  to  prepare  a  regulatory 
impact  analysis  if  a  rule  may  have  a 
significant  impact  on  the  operations  of 
a  substantial  number  of  small  niral 
hospitals.  This  analysis  must  conform  to 
the  provisions  of  604  of  the  RFA.  For 
purposes  of  section  1102(b)  of  the  Act, 
we  define  a  small  rural  hospital  as  a 
hospital  that  is  located  outside  of  a 
Metropolitan  Statistical  Area  and  has 
fewer  than  100  beds. 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  also 
requires  that  agencies  assess  anticipated 
costs  and  benefits  before  issuing  any 
rule  that  may  result  in  expenditure  in 
any  1  year  by  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $110  million. 

Executive  Order  13132  establishes 
certain  requirements  that  an  agency 
must  meet  when  it  promulgates  a  final 
rule  that  imposes  substantial  direct 
costs  on  State  and  local  governments, 
preempts  State  law,  or  otherwise  has 
Fedendism  implications.  The  option  for 
States  to  extend  coverage  to  unbom 
children  promulgated  in  this  final  rule 
does  not  meet  the  criteria  for  having 
Federalism  implications.  This  provision 
does  not  impose  direct  costs  on  States 
or  local  governments,  nor  does  it 
preempt  State  laws.  This  new  option 
only  increases  State  flexibility  and, 
therefore,  prior  consultation  is  not 
required. 

'This  final  rule  revises  and  clarifies  the 
definition  of  "child"  under  the  State 
Children's  Health  Insurance  Program 
(SCHIP)  to  provide  that  an  unborn  child 
may  be  considered  a  "targeted  low- 
income  child"  by  the  State  and  therefore 
eligible  for  SCHIP  if  other  applicable 
State  eligibility  requirements  are  met. 
We  estimate  that  13  States  will  elect  to 
include  this  definition  in  their  State 


plans.  We  also  estimate  that  an 
additional  30,000  imbom  children  will 
benefit  by  this  change.  In  States  that 
adopt  this  option,  the  health  status  of 
children  will  improve  to  the  extent  that 
their  mothers  receive  prenatal  care. 

We  developed  cost  estimates  based  on 
the  following  assumptions  and 
calculations.  We  excluded  from  the 
calcidations  a  few  States  that  already 
have  eligibility  for  pregnant  women 
under  SCHIP,  as  well  as  those  that 
appear  likely  to  exhaust  their  Federal 
SCHIP  funding  at  some  point.  We 
assumed  that  each  remaining  State 
would  have  a  one-third  probability  of 
taking  the  proposed  option  to  cover 
imboro  children.  The  increase  in  SCHIP 
spending  for  a  State  picking  up  the 
option  was  based  on  Current  Population 
Survey  data  on  the  number  of  ii^ants 
relative  to  the  total  popiUation  of 
children  between  100  percent  and  200 
percent  of  poverty  in  the  State.  The 
infant  count  was  used  as  a  proxy  for 
pregnant  women.  Per-person  costs  were 
assumed  to  be  twice  that  of  a  child  on 
SCHIP. 

The  costs  also  include  an  increase  in 
Medicaid  spending  as  a  result  of  the 
rule.  The  reason  for  this  is  that,  with 
more  SCHIP  allotments  being  spent  on 
imbom  children,  less  is  available  for 
redistribution  to  States  that  expend  all 
their  allotments.  Some  of  these  States 
will  nm  short  of  funds,  and  those  that 
are  using  Medicaid  expansions  in  their 
SCHIPs  will  get  FFP  at  the  regular 
matching  rate,  thus  increasing  title  XDC 
expenditures. 

Regarding  state  take-up:  The 
estimating  model  is  based  on  iterative 
simiUations  using  the  one-third 
participation  probability  assumption,  so 
there  is  not  a  specific  set  of  States  that 
we  assume  will  take  the  option. 
Although  on  average  the  number  of 
states  participating  is  about  a  dozen. . 

Based  on  the  assumptions,  we 
estimate  that  the  budget  impact  will  be 
$330  million  over  a  5-year  period. 
Please  see  the  table  below. 


NET  MEDICAID  AND  SCHIP  COSTS— WITH  BUYOUT  OF  POST-BBA 

2003 

2004 

2006 

2006 

2007 

2003-7 

Federal  cost 

98 

44 

81 

93 

14 

330 

Therefore,  the  provisions  set  forth  in 
this  mle  will  not  have  an  impact  of  $110 
million  or  more  in  any  one  year.  Neither 
is  this  rule  expected  to  impose  an 
unfunded  mandate  on  States  exceeding 
$110  million  in  any  1  year.  Therefore, 
we  have  not  prepared  an  analysis  of  cost 


and  benefits  as  required  by  E.0. 12866 
and  the  Unfunded  Mandates  Act  for 
rules  with  significant  economic  impacts 
or  that  impose  significant  imfunded 
mandates  on  States.  Also,  we  believe  the 
changes  being  promulgated  in  this 
docimient  wUI  have  very  little  direct 


impact  on  small  entities  as  defined 
under  the  RFA  or  on  small  rural 
hospitals  as  defined  under  section 
1102(b)  of  the  Social  Security  Act. 
Therefbre,  we  are  not  preparing  analyses 
for  either  the  RFA  or  section  1 102(b)  of 
the  Act  because  we  have  determined. 
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and  we  certify,  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  or 
a  significant  impact  on  the  operations  of 
a  substantial  numbCT  of  small  rural 
hospitals. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  \his  regulation 
was  reviewed  by  the  Office  of 
Management  and  Budget. 

List  of  Subjects  in  42  CFR  Part  457 

Administrative  practice  and 
procedure.  Grant  programs-health. 
Children's  Health  Insurance  Program, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  42  CFR  part  457  is  amended 
as  set  forth  below:    j 

PART  457— ALLOTMENTS  AND 
GRANTS  TO  STATES 

1.  The  authority  citation  for  part  457 
continues  to  read  as  follows: 

Aathoritjr:  Section  1102  of  the  Social 
Security  Act  (42  U.S.C.  1302). 

Subpart  A— Introduction;  State  Plans 
for  Child  Health  Insurance  Programs 
and  Outreach  Strategies 

2.  In  §457.10,  the  definition  of 
"child"  is  revised  to  read  as  follows: 

S  457.1 0    Definitions  and  use  of  terms. 

***** 


Child  means  an  individual  under  the 
age  of  19  including  the  period  from 
conception  to  birth. 


Subpart  C— State  Plan  Requirements: 
Eligibility,  Screening,  Applications, 
and  Enrollment 

3.  Amend  §  457.350  as  follows: 

A.  Redesignate  the  text  of  paragraph 
(b)  following  the  heading  as  (b)(1). 

B.  Add  a  new  paragraph  (b)(2)  to  read 
as  follows: 

§457.350    Eligibility  screening  and 
facilitation  of  Medicaid  enrollment 

*        *        *        *      -  * 

(b)  Screening  objectives.  (1)  *  *  * 
(2)  Screening  procedines  must  also 
identify  any  applicant  or  enroUee  who 
would  be  potentially  eligible  for 
Medicaid  services  based  on  the 
eligibility  of  his  or  her  mother  tmder 
one  of  the  poverty  level  groups 
described  in  section  1902(1)  of  the  Act, 
section  1931  of  the  Act,  or  a  Medicaid 
demonstration  project  approved  under 
section  1115  of  the  Act. 


Sul)part  F— Payment  to  States 

4.  Revise  §  457.622(c)(5)  to  read  as 
follows: 

§457.622    Rate  of  FFP  for  State 
expenditures. 

***** 

(c)  *  *  • 


(5)  For  States  that  elect  to  extend 
eligibility  to  imbom  children  under  the 
approved  Child  Health  Plan,  the  State 
does  not  adopt  eligibility  standards  and 
methodologies  for  purposes  of 
determining  a  child's  eligibility  under 
the  Medicaid  State  plan  that  were  more 
restrictive  than  those  applied  under 
policies  of  the  State  plan  in  effect  on 
Jime  1, 1997.  This  limitation  applies 
also  to  more  restrictive  standards  and 
methodologies  for  determining 
eligibility  for  services  for  a  child  based 
on  the  eligibility  of  a  pregnant  woman. 
***** 

5.  Amend  §457.626  by  adding  a  new 
-paragraph  (a)(3)  to  read  as  follows: 

§  457.626    Prevention  of  duplicate 
payments. 

(a)  *  *  * 

(3)  Services  are  for  an  unborn  child 
and  are  payable  under  Medicaid  as  a 
service  to  an  eligible  pregnant  woman 
under  that  program. 
***** 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.767.  State  Children's  Health 
Insurance  Program) 

Dated:  August  4,  2002. 
"Riomas  A.  Scully, 

Administrator,  Centers  for  Medicare  & 
Medicaid  Services. 

Approved:  August  8,  2002. 
Tommy  G.  Thompson, 
Secretary. 

[FR  Doc.  02-24856  Filed  9-27-02;  8:45  am] 
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RULES  GOING  INTO 
EFFECT  OCTOBER  2, 
2002 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Tobacco  inspection: 

Flue-Cured  Tobacco 
Advisory  Committee; 
membership  regulations 
amendments;  published 
10-1-02 

COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
Alaska;  fisheries  of 

Exclusive  Economic 

Zone — 

Pollock;  published  10-2-02 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 
Louisiana;  published  10-2-02 

GOVERNMENT  ETHICS 
OFnCE 

Executive  Branch  regulations: 
Financial  disclosure  and 
standards  of  ethical 
conduct  for  Executive 
Branch  employees; 
published  10-2-02 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Medicare  & 
Medicaid  Services 

Medicare  and  medicaid: 
Hospitals,  long-temi  care 
facilities,  and  home  health 
agencies;  immunization 
standards  conditions  of 
participation;  published 
10-2-02 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Food  additives: 
Secondary  direct  food 
additives — 

Peroxyacetic  add,  etc.; 
published  10-2-02 
Food  for  hunrian  consum|Mion: 


Food  labeling — 
Soluble  dietary  fiber  and 
coronary  heart  disease; 
health  claims;  published 
10-2-02 

TRANSPORTATION 

DEPARTMENT 

Federal  Motor  Carrier  Safety 

Administration 

Motor  carrier  safety 
regulations: 

Technical  amendments; 
published  10-2-02 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Oranges,  grapefruit, 
tangerines,  and  tangelos 
grown  in — 

Florida;  comments  due  by 
10-10-02;  published  9-10- 
02  [FR  02-23027] 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Peanuts,  domestk:  and 
imported,  marinated  in 
United  States;  minimum 
quality  and  handling 
standards;  comnwnts  due 
by  10-9-02;  published  9-9- 
02  [FR  02-22700) 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Agricultural  Bioterrorism 
Protection  Act: 
Biological  agents  and  toxins; 

possession;  comments 

due  by  10-11-02; 

published  8-12-02  [FR  02- 

20354] 

AGRICULTURE 
DEPARTMENT 
Food  and  Nutrition  Service 

Child  nutrition  programs: 
Free  and  reduced  price 

meals  and  free  milk  in 

schools — 

Eligibility  detemninatk>n; 
verification  reporting 
and  recordkeeping 
requirements;  comments 
due  by  10-8-02; 
published  8-9-02  [FR 
02-20163] 

COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmospheric  Administration 

Endangered  and  threatened 
species: 
Critical  habitat 
designatnns — 


Gulf  sturgeon;  comments 
due  by  10-7-02; 
published  8-8-02  [FR 
02-20091] 
Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone- 
American  Fisheries  Act 
inshore  cooperative 
requirements;  comments 
due  by  10-7-02; 
published  8-23-02  [FR 
02-21457] 
Atlantic  coastal  fisheries 
cooperative 
management- 
American  lobster; 
environmental  impact 
statement;  comments 
due  by  10-7-02; 
published  9-5-02  [FR 
02-22620] 
West  Coast  States  and 
Western  Pacific 
fisheries — 
West  Coast  salmon; 
comments  due  t>y  10- 
11-02;  published  9-26- 
02  [FR  02-24371] 
EDUCATION  DEPARTMENT 
Postsecondary  education: 
Institutional  eligibility,  various 
loan  and  grant  programs; 
comments  due  by  10-7- 
>      02;  publishiBd  8-8-02  [FR 
02-20058] 
Student  Assistance  General 
Provisions  and  Federal 
Perkins  Loan,  Federal 
Family  Education  Loan, 
and  William  0.  Ford 
Direct  Loan  Programs; 
comments  due  by  10-7- 
02;  published  8-6-02  [FR 
02-19521] 
ENERGY  DEPARTMENT 
Energy  Efficiency  and 
Renewable  Energy  Office 
Energy  conservation: 
Alternative  fuel 
transportation  program — 
Fisctier-Tropsch  diesel 
fuels;  wort(Shop,  etc.; 
comments  due  t)y  10- 
10-02;  published  9-10- 
02  [FR  02-22908] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollution  control: 
State  operating  permits 
programs — 

Maryland;  comments  due 
by  10-10-02;  published 
9-10-02  [FR  02-23081] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 


Indiana;  comments  due  by 
10-11-02;  published  9-11- 
02  [FR  02-22979] 
ENVIRONMENTAL 
PROTECTKW  AGENCY 
Air  quality  implementatk)n 
plans:  approval  and 
promulgatkxi;  vanous 
States: 

Indiana;  comnrwnts  due  by 
10-11-02;  published  9-11- 
02  [FR  02-22980] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Maine;  comiDents  due  by 
10-9-02:  published  9-9-02 
[FR  02-22359] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementatkxi 
plans;  approval  and 
promulgatkxi;  various 
States: 

Maine:  comments  due  by 
10-9-02;  published  9-9-02 
[FR  02-22360] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans:  approval  and 
promulgation;  various 
States: 

Minnesota;  comments  due 
by  10-11-02;  published  9- 
11-02  [FR  02-22977] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implenf)entaUon 
plans;  approval  and 
promulgatkxi;  various 
States: 

Minrwsota;  comn>ents  due 
by  10-11-02;  published  9- 
11-02  [FR  02-22978] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgatkm;  various 
States: 

Pennsylvania;  comments 
due  by  10-9-02;  published 
9-9-02  [FR  02-22727] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Pennsylvania;  comments 
due  by  10-9-02;  published 
9-9-02  [FR  02-22728] 
Utah:  comments  due  by  10- 
10-02;  published  9-10-02 
[FR  02-22986] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  planning  purposes; 
designation  of  areas: 
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Louisiana;  comments  due  by 
10-10-02;  published  9-10- 
02  [FR  02-22983] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  planning  purposes; 
designation  of  areas: 
Louisiana;  comments  due  by 
10-10-02;  pubHshed  9-10- 
02  [FR  02-22984] 
Grants  and  other  Federal 
assistance: 
Clean  Air  Act  Tribalj 
authority—  i 

Idaho,  Oregon,  and 
Washington;  Indian 
reservations;  Federal 
implementation  plans; 
comments  due  by  10- 
10-02;  published  8-9-02 
[FR  02-19440] 
Hazardous  waste  program 
authorizations: 
Minnesota;  comments  due 
by  10-9-02;  published  9-9- 
02  [FR  02-22810] 
Radiation  protection  programs: 
Transuranic  radioactive 
waste  for  disposal  at 
Waste  Isolation  Riot 
Plant;  waste 
characterization  program 
documents  availability — 
Nevada  Test  Site,  NV; 
comments  due  by  10-9- 
02;  publisf>ed  9-9-02 
[FR  02-22801] 

EQUAL  EMPLOYMENT 
OPPORTUNITY  COMMISSION 

Age  Discrimination  in 
Employment  Act: 
Processing  of  age 

discrimination  charges; 

comments  due  by  10-11- 

02;  published  8-12-02  [FR 

02-20126] 

FEDERAL  ELECTION 
COMMISSION 

Coordinated  and  independent 
expenditures;  comments  due 
by  10-11-02;  published  9- 
24-02  [FR  02-23813] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Cwitsre  for  Itodicsra  & 
Medicaid  SarvicM 

Medicare:  | 

Hospital  outpatient 
prospective  payment 
system  and  2003  FY 
rates;  comments  due  by 
10-8-02;  published  8-9-02 
[FR  02-20146] 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Mortgage  and  loan  insurance 
programs: 

Owners  of  projects  receiving 
section  236  rental 
assistance;  participation  in 


retaining  some  or  all  of 
excess  rental  charges  for 
project  use,  etc.; 
comments  due  by  10-11- 
02;  published  8-12-02  [FR 
02-20022] 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Mortgage  and  loan  insurarKe 
programs: 

Single  family  mortgage 
insurance — 

Section  203<k)  consultant 
placement  and  rerrraval 
procedures;  comments 
due  by  10-8-02; 
published  8-9-02  [FR 
02-20240] 
INTERIOR  DEPARTMENT 
Indian  Affairs  Bureau 
Land  and  water 
Indian  Reservation  Roads 
Program;  comments  due 
by  10-7-02;  published  8-7- 
02  [FR  02-18801] 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service     - 
Endangered  and  threatened 
species: 

Black-footed  ferrets; 
nonessential  experimental 
population  establishment 
in  south-central  South 
Dakota;  comments  due  by 
10-11-02;  published  9-11- 
02  [FR  02-23068] 
CritKal  habitat 
designatnns^ 
Gila  chub;  comntents  due 
by  10-8-02;  published 
8-9-02  [FR  02-19872] 
Gulf  sturgeon;  comments 
due  by  10-7-02; 
published  8-8-02  [FR 
02-20091] 
Flat-tailed  homed  lizard; 
comments  due  by  10-9- 
02;  published  9-24-02  [FR 
02-24025] 
JUSTICE  DEPARTMENT 
RadiatkHi  Exposure 
Compensatk>n  Act 
Amerxlments  of  2000; 
claims: 

Uranium  millers,  ore 
transporters,  and  miners; 
coverage  expansion; 
representation  and  fees; 
comments  due  by  10-7- 
02;  published  8-7-02  [FR 
02-19222] 
NUCLEAR  REGULATORY 
COMMISSION 
Federal  Advisory  Committee 
Act  regulations;  comments 
due  t>y  10-7-02;  published 
8-8-02  [FR  02-19941] 
Spent  nudear  fuel  and  high- 
level  radioactive  waste; 
independent  storage; 
licensir)g  requirements: 


Dry  cask  independent  spent 
fuel  and  monitored 
retrievable  storage 
installations;  siting  and 
design;  geokigical  and 
seismok)gk:al 
characteristKs;  comments 
due  by  10-7-02;  published 
7-22-02  [FR  02-18436] 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Sart)anes-Oxley  Act  of  2002; 
implementation: 
Annual  and  quarteriy 

company  reports; 

disclosure  certifrcatkMi; 

comments  due  by  10-9- 

02;  published  9-9-02  [FR 

02-22572] 

SMALL  BUSINESS 
ADMINISTRATION 

Small  business  size  standards: 
Nonmanufacturer  rule; 
waivers — 

Plain  unmounted  bearings 
and  mounted  bearings; 
comments  due  by  10- 
11-02;  published  9-27- 
02  [FR  02-24558] 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Anchorage  regulatk>ns: 

Maine;  comments  due  by 
10-7-02;  published  7-8-02 
[FR  02-17003] 
OrawtHidge  operations: 

ConnectRut;  comments  due 
by  10-10-02;  published  9- 
10-02  [FR  02-22947] 

Fk>rida;  comments  due  by 
10-7-02;  published  8-7-02 
[FR  02-19998] 
Ports  and  watenways  safety: 

Boston  Hartxx,  MA; 
Aggregate  Industries 
Firewori(s  display;  safety 
zone;  comments  due  by 
10-10-02;  published  9-20- 
02  [FR  02-23916) 

Oahu,  Maui,  Hawaii,  and 
Kauai,  HI;  anchorages 
and  security  zones; 
commerrts  due  by  10-8- 
02;  published  9-3-02  [FR 
02-22340] 
Vessel  documentation  and 

measurement: 

Coastwise  trade  vessels; 
lease  firtancing;  comments 
due  by  10-8-02;  published 
8-9-02  [FR  02-20244] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Administrative  regulations:. 
Aviation  Safety  Actkjn 
Programs  informatkxi; 
protectton  from  disck>sure; 
comments  due  by  10-7- 


02;  published  9-5-02  [FR 

02-22270] 
Right  Operational  Quality 

Assurance  Program 

information;  protectkm 

from  disctosure; 

comments  due  by  10-7- 

02;  published  9-5-02  [FR 

02-22269] 
Aircraft: 
Fuel  tank  system  fault 

tolerance  evaluations; 

equivalent  safety 

provisk)ns;  comments  due 

by  10-10-02;  published  9- 

10-02  [FR  02-22622] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Balk)nbau  Womer  GmbH; 
comments  due  by  10-10- 
02;  published  8-30-02  [FR 
02-22128] 

TRANSPORTATION 
DEPARTMENT 
FMeral  Aviation 
Administration 

Airworthiness  directives: 
Bell;  comments  due  by  10- 
7-02;  published  8-6-02 
[FR  02-19486] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainvorthiness  directives: 
Bell;  comments  due  by  10- 
7-02;  published  8-7-02 
[FR  02-19875] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Bell;  correctkxi;  comments 
due  by  10-7-02;  published 
8-21-02  [FR  C2-19486] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainvorthiness  directives: 
Boeing;  comments  due  by 

10-7-02;  published  8-23- 

02  [FR  02-21509) 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Boeing;  comments  due  by 

10-11-02;  published  8-12- 

02  [FR  02-19878] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
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McDonnell  Douglas; 
comments  due  by  10-7- 
02;  published  8-7-02  [FR 
02-19879] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
McDonnell  Douglas; 
comments  due  by  10-7- 
02;  published  8-23-02  [FR 
02-21508] 
Class  D  and  Class  E 
airspace;  comments  due  by 
10-7-02;  published  8-28-02 
[FR  02-21136] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Class  E  airspace;  comments 
due  by  10-10-02;  published 
9-4-02  [FR  02-22496] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Class  E  airspace;  comments 

due  by  10-11-02;  published 

8-27-02  [FR  02-21137] 
Class  E  airspace;  con-ection; 

comments  due  by  10-11-02; 

published  8-30-02  [FR  C2- 

21576] 
TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 
Motor  vehk^le  safety     • 

standards: 

Accelerator  control  systems 


Correctkm;  comments  due 
by  10-7-02;  published 
9-24-02  [FR  02-24123] 

TRANSPORTATION 
DEPARTMENT 
Surface  Transportation 
Board 


Licer^ng  and  related 
services;  2002  update; 
comments  due  by  10-11- 
02;  published  9-11-02  [FR 
02-22918] 
Practice  and  procedure: 
Rate  challenges;  expedited 
resolution  under  stand- 
alone cost  methodotogy; 
comments  due  by  10-9- 
02;  published  9-11-02  [FR 
02-22808] 
TREASURY  DEPARTMENT 
Alcohol.  Tobacco  and 
Firearms  Bureau 
Akx>holk:  beverages: 
Wine;  labeling  and 
advertising — 
American  wines;  Petite 
Sirah  and  Zinfandel: 
new  prime  grape  variety 
names;  comments  due 
by  10-8-02;  put>lished 
6-6-02  [FR  02-14132] 

TREASURY  DEPARTMENT 
Foreign  Assets  Control 
Office 

Sudan,  Libya,  and  Iran; 
agricultural  commodities, 
medk^ine,  and  medk»l 
devices  exportation; 
licensing  procedures; 
comments  due  by  10-7-02; 
published  9-6-02  [FR  02- 
22689] 


TREASURY  DEPARTMENT 

Internal  ftovenue  Serviee 

Income  taxes: 
Welfare  beneft  fund; 
guidance  regarding 
wtiether  part  of  10  or 
more  employer  plan; 
comments  due  by  10-9- 
02;  published  7-11-02  [FR 
02-17469] 

Income,  employn>ent,  and  gift 
taxes: 

Split-dollar  life  insurance 
arrangements;  comments 
due  by  10-7-02;  published 
7-9-02  [FR  02-17042] 

UST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
publk:  bills  from  tt>e  current 
session  of  Congress  whk:h 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-741- 
6043.  This  list  is  also 
available  online  at  f^J/ 
www.nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  tfie 
Superintendent  of  Documents, 
U.S.  Govemment  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  tt)e  lnterr>et  from 
GPO  Access  at  htp:// 
www.access.gpo.gov/nara/ 


nara005.html.  Some  laws  may 
not  yet  be  available. 

H.R.  164e^.L  107-228 

Foreign  Relations 
AuttKKlzation  Act,  Fiscal  Year 
2003  (Sept.  30.  2002;  116 
Stat.  1350) 

HJ.  Ree.  111/P.L.  107-229 

Making  continuing 
appropriations  for  ttie  fiscal 
year  2003,  and  for  ottier 
purposes.  (Sept.  30,  2002; 
116  Stat.  1466)  ' 

Last  List  September  26,  2002 
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to  iistservOlistserv.gsa.gov 
with  the  following  text 
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SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  This  servce  is  strictly 
for  E-mail  notlftoation  of  new 
laws.  The  text  of  laws  Is  not 
available  through  this  service. 
PENS  cannot  respond  to 
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address. 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 

[Docket  No.  02-037-1] 

Kamal  Bunt;  Regulated  Areas 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Interim  rule  and  request  for 
comments. 

SUMMARY:  We  are  amending  the  Kamal 
bunt  regulations  to  make  changes  to  the 
list  of  areas  or  fields  regulated  because 
of  Kamal  bunt,  a  fungal  disease  of 
wheat.  We  are  adding  certain  areas  in 
Arizona  and  Texas  to  the  list  of 
regulated  areas  either  because  they  were 
found  diuing  surveys  to  contain  a 
bimted  wheat  kernel,  or  because  they 
are  within  the  3-mile-wide  buffer  zone 
aroimd  fields  or  areas  affected  with 
Kamal  bunt.  We  are  also  removipg 
certain  individual  fields  and  other  areas 
from  the  list  of  regulated  areas  in 
Arizona,  New  Mexico,  and  Texas,  either 
because  recently  completed  detection 
and  delineating  surveys  show  them  to 
be  free  of  Kamal  bimt,  or  because  they 
have  not  been  used  to  produce  Kamal 
bunt  host  crops  within  the  last  5  years, 
or  because  they  have  been  used  to 
produce  Kamal  bunt  host  crops  in  1  or 
more  years  following  initial  regulation 
and  the  crops  have  been  tested  and 
found  bee  of  Kamal  bunt.  These  actions 
are  necessary  to  help  prevent  the  spread 
of  Kamal  bunt  into  noninfected  areas  of 
the  United  States,  and  to  relieve 
restrictions  that  are  no  longer  r 
warranted. 

DATES:  This  interim  rule  is  effective 
October  3,  2002.  We  will  consider  all 
comments  that  we  receive  on  or  before 
December  2,  2002. 


ADDRESSES:  You  may  submit  comments 
by  postal  mail/commercial  delivery  or 
by  e-mail.  If  you  use  postal  mail/ 
commercial  delivery,  please  send  four 
copies  of  your  comment  (an  original  and 
three  copies)  to:  Docket  No.  02-037-1,  , 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  Station  3C71.  4700  River 
Road  Unit  118,  Riverdale,  MD  20737- 
1238.  Please  state  that  your  comment 
refers  to  Docket  No.  02-037-1.  If  you 
use  e-mail,  address  your  comment  to 
regulations@aphis.usda.gov.  Your 
comment  must  be  contained  in  the  body 
of  your  message;  do  not  send  attached 
files.  Please  include  your  name  and 
address  in  yoxii  message  and  "Docket 
No.  02-037-1"  on  the  subject  line. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue 
SW.,  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Intemet  at  http:// 
www.aphis.  usda.gov/ppd/md/ 
webrepor.htnU. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Robert  G.  Spaide,  Senior  Program 

Manager,  Surveillance  and  Emergency 

Programs  Planning  and  Coordination, 

PPQ.  APHIS.  4700  River  Road  Unit  134. 

Riverdale,  MD  20737-1236;  (301)  734- 

7819. 

SUPPLEMENTARY  INFORMATION: 

Background 

Kamal  bimt  is  a  fungal  disease  of 
wheat  {Triticum  aestivum],  durum 
wheat  [Triticum  durum),  and  triticale 
{Triticum  aestivum  X  Secale  cereale),  a 
hybrid  of  wheat  and  rye.  Kamal  bunt  is 
caused  by  the  smut  fungus  Tilletia 
indica  (Mitra)  Mundkiu  and  is  spread 
primarily  through  the  movement  of 
infected  seed.  Some  countries  in  the 
intemational  wheat  market  regulate 
Kamal  bunt  as  a  fungal  disease 
requiring  quarantine;  therefore,  without 
measures  taken  by  the  Animal  and  Plant 
Health  Inspection  Service  (APHIS), 
United  States  Department  of 


Agriculture,  to  prevent  its  spread,  the 
presence  of  Kamal  bimt  in  Uie  United 
States  could  have  significant 
consequences  with  regard  to  the  export 
of  wheat  to  intemational  markets. 

Upon  detection  of  Kamal  bunt  in 
Arizona  in  March  of  1996,  Federal 
quarantine  and  emergency  actions  were 
imposed  to  prevent  the  interstate  spread 
of  the  disease  to  other  wheat  producing 
areas  in  the  United  States.  The 
quarantine  continues  in  effect,  although 
it  has  since  been  modified,  both  in 
terms  of  its  physical  boundaries  and  in 
terms  of  its  restrictions  on  the 
production  and  movement  of  r^idated 
articles  from  regulated  areas.  The 
regulations  regarding  Kamal  bunt  are  set 
forth  in  7  CFR  301.89-1  through 
301.89-16  (referred  to  below  as  the 
regulations). 

Regulated  Areas 

The  regulations  in  §  301.89-3(e) 
provide  that  we  will  classify  a  field  or 
area  as  a  regulated  area  when  it  is: 

•  A  field  planted  with  seed  from  a  lot 
found  to  contain  a  bunted  wheat  kemel; 

•  A  distinct  definable  area  that 
contains  at  least  one  field  that  was 
found  during  a  survey  to  contain  a 
bunted  wheat  kernel.  The  distinct 
definable  area  may  include  an  area 
where  Kamal  bunt  is  not  known  to  exist 
but  where  intensive  surveys  are 
required  because  of  the  areas 's 
proximity  to  a  field  found  during  survey 
to  contain  a  bunted  wheat  kernel;  or 

•  A  distinct  definable  area  that 
contains  at  least  one  field  that  was 
found  during  survey  to  contain  spores 
consistent  with  Kamal  bunt  and  has 
been  determined  to  be  associated  with 
grain  at  a  handling  facility  containing  a 
bimted  wheat  kemel.  The  distinct 
definable  area  may  include  an  area 
where  Kamal  bunt  is  not  known  to  exist 
but  where  intensive  surveys  are 
required  because  of  that  area's 
proximity  to  a  field  that  has  been 
associated  with  grain  at  a  handling 
facility  containing  a  bunted  wheat 
kemel. 

The  boundaries  of  distinct  definable 
areas  are  determined  using  the  criteria 
in  paragraphs  (b)  through  (d)  of 
§  301.89-3.  which  provide  for  the 
regulation  of  less  than  an  entire  State, 
the  inclusion  of  noninfected  acreage  in 
a  regulated  area,  and  the  temporary 
designation  of  nonregulated  areas  as 
regulated  areas.  Paragraph  (c)  of 
§  301.69-3  states  that  the  Administrator 
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may  include  noninfected  acreage  within 
a  regulated  area  due  to  its  proximity  to 
an  infestation  or  inseparability  from  the 
infected  locality  for  regulatory  purposes, 
as  determined  by: 

•  Projections  of  the  spread  of  Kamal 
bunt  along  the  periphery  of  the 
infestation; 

•  The  availability  of  natural  habitats 
and  host  materials  within  the 
noninfected  acreage  that  are  suitable  for 
establishment  and  survival  of  Kamal 

bunt;  and 

•  The  necessity  of  including 
noninfected  acreage  within  the 
regulated  area  in  order  to  establish 
readily  identifiable  boundaries. 

When  we  include  noninfected  acreage 
in  a  regulated  area  for  one  or  more  of  the 
reasons  previously  listed,  the 
noninfected  acreage,  along  with  the  rest 
of  the  acreage  in  the  regulated  area,  is 
intensively  surveyed.  Negative  results 
from  surveys  of  the  noninfected  acreage 
provide  assurance  that  all  infected 
acreage  is  within  the  regulated  area.  In 
effect,  the  noninfected  acreage  serves  as 
a  buffer  zone  between  fields  or  areas 
affected  with  Kamal  bunt  and  areas 
outside  of  the  regulated  area. 

The  regulations  in  §  301.89-3{f) 
describe  the  boimdaries  of  the  regulated 
areas  in  Arizona,  California,  New 
Mexico,  and  Texas.  Certain  regulated 
areas  in  Arizona,  California,  and  Texas 
include  noninfected  acreage  that 
functions  as  a  buffer  zone  to  guard 
against  the  spread  of  Kamal  bunt.  Our 
current  policy  is  to  utilize  a  3-mile-wide 
buffer  zone  around  fields  or  areas 
affected  with  Kamal  bunt.  Based  on 
over  5  years  of  experience  surveying 
noninfected  acreage  included  in 
regulated  areas,  we  have  determined 
that  a  buffer  zone  of  no  more  than  3 
miles  is  sufficient. 

In  this  interim  rule,  we  are  amending 
§  301.89-3{f)  by  modifying  the  list  of 
regulated  areas  associated  with  Kamal 
bimt.  Specifically,  we  are  adding  certain 
areas  in  Arizona  and  Texas  to  the  list  of 
regulated  areas  either  because  the  fields 
or  areas  were  found  during  detection 
and  delineating  surveys  to  contain  a 
bimted  wheat  kernel,  or  because  the 
fields  or  areas  fall  within  the  3-mile- 
wide  buffer  zone  around  fields  or  areas 
affected  with  Kamal  bimt.  This  action  is 
necessary  in  order  to  help  prevent  the 
spread  of  Kamal  bunt  into  noninfected 
areas  of  the  United  States. 

As  part  of  this  same  mle,  we  are  also 
removing  certain  individual  fields  and 
other  areas  from  the  list  of  regulated 
areas  in  Arizona,  New  Mexico,  and 
Texas,  either  because  recently 
completed  detection  and  delineating 
surveys  show  them  to  be  free  of  Kamal 
bunt,  or  because  they  have  not  been 


used  to  produce  Kamal  bunt  host  crops 
within  the  last  5  years,  or  because  they 
have  been  used  to  produce  Kamal  bunt 
host  crops  in  1  or  more  years  following 
initial  regulation  and  the  crops  have 
been  tested  and  found  free  of  Kamal 
bunt.  This  action  relieves  restrictions  on 
those  fields  or  areas  that  are  no  longer 
warranted. 

Arizona 

The  list  of  regulated  areas  in  Arizona 
includes  individual  fields  and  other 
distinct  definable  areas  located  in  La 
Paz,  Maricopa,  Pinal,  and  Yuma 
Coimties.  In  this  interim  rule,  we  are 
adding  new  regulated  areas  in  Maricopa 
and  Pinal  Counties  due  to  the  detection 
of  bunted  wheat  kemels  there  or  as  a 
result  of  the  application  of  the  3-mile- 
wide  buffer  zone  aroimd  fields  or  areas 
affected  with  Kamal  bimt.  These 
additional  regulated  areas  in  Maricopa 
and  Pinal  Coimties  involve 
approximately  18,852  agricultural  acres 
(310  fields)  and  86,439  nonagricultural 
acres. 

We  are  also  removing  from  the  list  of 
regulated  areas  in  Arizona  a  total  of  73 
individual  fields  totaling  3,376  acres 
located  in  the  counties  of  Maricopa  (39 
fields),  Pinal  (3  fields),  and  Yuma  (31 
fields).  These  fields  had  been  designated 
as  regulated  areas  because  they  were 
planted,  in  1996,  with  seed  that  was 
potentially  contaminated  with  Kamal 
bunt.  We  now  are  removing  these  73 
fields  from  the  list  of  regulated  areas 
either  because  they  have  not  been  used 
to  produce  Kamal  bunt  host  crops 
within  the  last  5  years  or  because  they 
have  been  used  to  produce  Kamal  bunt 
host  crops  in  1  or  more  years  following 
initial  regulation  and  the  crops 
produced  have  been  tested  and  found 
free  of  Kamal  bunt.  With  the 
deregulation  of  the  31  fields  in  Yuma 
County,  this  county  will  no  longer 
contain  any  regulated  areas. 

Overall,  the  changes  in  Arizona  will 
result  in  the  amount  of  regulated 
agricultural  acreage  increasing  to  a  total 
of  approximately  465.000  acres. 

New  Mexico 

The  list  of  regulated  areas  in  New 
Mexico  include  98  individual  fields 
located  in  the  counties  of  Dona  Ana  (41 
fields),  Hidalgo  (2  fields),  Luna  (22 
fields),  and  Sierra  (33  fields),  hi  this 
interim  mle,  we  are  removing  all  98  of 
these  fields  bom  the  hst  of  regulated 
areas.  Similar  to  the  situation  in  Arizona 
discussed  above,  these  fields  in  New 
Mexico  had  been  designated  as 
regulated  areas  because  they  were 
planted,  in  1996,  with  seed  that  was 
potentially  contaminated  with  Kamal 
bunt.  We  are  removing  these  individual 


fields  from  the  list  of  regulated  areas 
either  because  they  have  not  been  used 
to  produce  Kamal  bunt  host  crops 
within  the  last  5  years  or  because  they 
have  been  used  to  produce  Kamal  bunt 
host  crops  in  1  or  more  years  following 
initial  regulation  and  the  crops 
produced  have  been  tested  and  found 
free  of  Kamal  bunt.  With  the 
deregulation  of  these  98  fields,  the  State 
of  New  Mexico  will  no  longer  contain 
any  regulated  areas. 

Texas 

The  list  of  regulated  areas  in  Texas 
includes  individual  fields  and  other 
distinct  definable  areas  located  in 
Archer,  Baylor,  El  Paso,  Hudspeth, 
McCuUoch.  San  Saba,  Throckmorton, 
and  Young  Counties.  We  are  making 
changes  to  the  list  of  regulated  areas  in 
Archer,  Baylor,  Throckmorton,  and 
Young  Counties  as  a  result  of  recently 
completed  detection  and  delimiting 
surveys  in  this  four-county  area.  In 
2001,  bunted  wheat  kemels  were 
detected  in  wheat  produced  in  each  of 
these  counties.  Since  the  detection  of 
bunted  wheat  kemels  occurred  late  in 
the  harvesting  season,  there  was  not  an 
opportunity  to  complete  survey  work  to 
determine  the  extent  of  this  new 
infection.  Therefore,  we  designated  the 
entire  county  area  in  each  of  the  four      ^ 
counties  as  a  regulated  area  in  order  to 
include  all  fields  that  would  have  a 
reasonable  possibility  of  being  infected. 
We  recently  completed  detection  and 
deUmiting  surveys  in  Archer,  Baylor, 
Throckmorton,  and  Young  Counties  and 
are  amending  the  description  of  the 
regulated  areas  in  these  four  counties  to 
better  reflect  those  fields  or  areas 
affected  by  Kamal  bunt.  In  modifying 
the  boundaries  of  the  regulated  areas, 
we  are  deregulating  a  total  of  420.261 
acres  (6,466  fields)  in  the  four-county 
area.  However,  we  are  also  adding  as  a 
new  regulated  area  1,560  acres  (24 
fields)  in  Knox  County,  which  is 
adjacent  to  Baylor  County.  The  acreage 
in  Knox  County  is  being  added  to  the 
'  list  of  regulated  areas  as  a  result  of  the 
application  of  the  3-mile-wide  buffer 
zone  around  an  area  affected  with 
Kamal  bunt  in  Baylor  County. 

We  also  are  adding  certain  areas  in 
McCuUoch  and  San  Saba  Counties  to 
the  list  of  regulated  areas  in  Texas  either 
because  of  the  detection  of  bunted 
wheat  kemels  in  those  areas  or  because 
of  the  application  of  the  3-mile-wide 
buffer  zone  around  those  fields  or  areas 
affected  with  Kamal  bunt.  These 
additional  regulated  areas  consist  of  523 
acres  (11  fields)  in  McCulloch  County 
and  2,983  acres  (69  fields)  in  San  Saba 
County. 
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We  are  also  removing  from  the  Ust  of 
regulated  areas  in  Texas  25  individual 
fields  totaling  494  acres  in  the  counties 
of  EI  Paso  (21  fields)  and  Hudspeth  (4 
fields).  Similar  to  the  situations  in 
Arizona  and  New  Mexico  discussed 
above,  these  particular  fields  had  been 
designated  as  regulated  areas  because 
they  were  planted,  in  1996,  with  seed 
that  was  potentially  contaminated  with 
Kamal  bunt.  We  now  are  deregulating 
these  fields  either  because  they  have  not 
been  used  to  produce  Kamal  bunt  host 
crops  within  the  last  5  years  or  because 
they  have  been  used  to  produce  Kamal 
bunt  host  crops  in  1  or  more  years 
following  initial  regulation  and  the^ 
crops  produced  have  been  tested  and 
found  bee  of  Kamal  bunt.  With  the 
removal  of  these  25  fields.  El  Paso  and 
Hudspeth  Counties  will  no  longer 
contain  any  regulated  areas. 

Overall,  as  a  result  of  the  changes  in 
this  interim  rule,  the  amount  of 
regulated  agricultural  acreage  in  Texas 
will  decline  by  about  60  percent  to 
approximately  285,000  acres. 

Emergency  Action 

This  rulemaking  is  necessary  on  an 
emergency  basis  to  help  prevent  Kamal 
bunt  frtjm  spreading  into  to  noninfected 
areas  of  the  United  States.  This  mle  will 
also  relieve  restrictions  on  certain  fields 
or  areas  that  are  no  longer  warranted. 
Under  these  circumstances,  the 
Administrator  has  determined  that  prior 
notice  and  opportunity  for  pubUc 
comment  are  contrary  to  the  public 
interest  and  that  there  is  good  cause 
under  5  U.S.C.  553  for  making  this  mle 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 

We  will  consider  comments  we 
receive  during  the  comment  period  for 
this  interim  rule  {see  DATES  above). 
After  the  comment  period  closes,  we 
wiU  publish  another  document  in  the 
Federal  Register.  The  document  will 
include  a  discussion  of  any  comments 
we  receive  and  any  amendments  we  are 
making  to  the  rule. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  under  Executive 
Order  12866. 

In  this  interim  rule,  we  are  modifying 
the  list  of  areas  regulated  because  of 
Kamal  bunt.  Specifically,  certain 
distinct  definable  areas  in  Arizona  and 
Texas  are  being  added  to  the  list  of 
regulated  areas  either  because  the  fields 
or  areas  were  found  to  contain  a  bunted 
wheat  kernel,  or  because  the  fields  or 
areas  fell  within  the  3-mile-wide  buffer 


zone  around  fields  or  areas  affected  with 
Kamal  bunt.  We  are  also  removing 
certain  individual  fields  and  other  areas 
bom  the  list  of  regulated  areas  in 
Arizona.  New  Mexico,  and  Texas,  either 
because  recently  completed  detection 
and  delineating  surveys  show  them  to 
be  free  of  Kamal  bunt,  or  because  they 
have  not  been  used  to  produce  Kamal 
bunt  host  crops  within  the  last  5  years, 
or  because  they  have  been  used  to 
produce  Kamal  bunt  host  crops  in  1  or 
more  years  following  initial  regulation 
and  the  crops  have  been  tested  and 
found  bee  of  Kamal  bunt.  These  actions 
will  help  prevent  the  spread  of  Kamal 
bunt  into  noninfected  areas  of  the 
United  States,  as  well  as  relieve 
restrictions  on  certain  areas  and  fields 
that  are  no  longer  warranted.  These 
actions  also  will  reduce  the  total 
regulated  area  by  316,687  acres. 

The  Regulatory  Flexibility  Act 
requires  that  agencies  consider  the 
economic  effects  of  their  rules  on  small 
businesses,  organizations,  and 
governmental  jurisdictions.  The  entities 
most  likely  to  be  affected  by  this  interim 
mle  are  wheat  producers  whose  fields 
have  been  added  to  the  list  of  regulated 
areas,  as  well  as  producers  whose  fields 
have  been  removed  from  the  list  of 
regulated  areas  and  who  plan  to  grow 
wheat  in  the  future.  The  exact  number 
of  such  producers  is  unknown,  but  no 
more  than  about  500  producers  are 
Ukely  to  be  affected  by  this  interim  mle. 
For  the  reasons  discussed  below,  we  do 
not  expect  this  rule  to  have  a  significant 
economic  effect  on  affected  producers. 

Producers  affected  by  this  interim  rule 
are  likely  to  be  small  in  size  based  on 
U.S.  Small  Business  Administration 
(SEA)  standards  for  wheat  farmers,  as 
well  as  data  from  the  1997  Census  of 
Agriculture  (1997  Census),  which  is  the 
most  recent  census  available.  The  SBA 
classifies  wheat  producers  with  total 
annual  sales  of  less  than  $750,000  as 
small  entities.  According  to  1997 
Census  data,  there  were  a  total  of  6,135 
farms  in  Arizona  in  1997.  (This  total 
includes,  but  is  not  limited  to,  wheat 
farms.)  Of  the  total  number  of  ferms  in 
Arizona,  89  percent  had  annual  sales 
that  year  of  less  than  $500,000,  well 
below  the  SBA's  small  entity  threshold 
of  $750,000  for  wheat  farms.  Similarly, 
the  percentages  of  farms  with  aimual 
sales  of  less  than  $500,000  in  New 
Mexico  (14,094  total  farms)  and  Texas 
(194,301  total  farms)  were  97  percent 
and  98  percent,  respectively. 

Producers  whose  fields  are  being 
deregulated  wiU  benefit  from  this  rule 
because  they  will  be  able  to  move  wheat 
without  restriction.  Prior  to  this  rule, 
any  wheat  grain  grown  in  those  fields 
could  be  moved  to  nonregulated  areas 


imder  a  certificate  only  if  it  tested 
negative  for  bunted  kemels,  and  any 
positive-testing  wheat  could  be  moved 
only  under  limited  permit  and  subject  to 
certain  restrictions.  Commercial  wheat 
seed  grown  in  those  fields  could  not  be 
moved  at  all  to  nonregulated  areas. 
Conversely,  wheat  producers  whose 
fields  are  being  regulated  will  be 
adversely  affected,  because  they  will  be 
subject  to  those  movement  restrictions.' 

However,  the  effect  of  the  interim  mle 
on  individual  producers  is  not  likely  to 
be  significant  for  several  reasons.  First. 
the  testing  of  grain  for  Kamal  bunt  is 
already  performed  free  of  charge  for 
producers  in  all  regulated  areas.  For 
producers  of  wheat  grain  in  the  affected 
fields,  therefore,  the  eUmination  (or 
imposition)  of  the  testing  requirement  is 
a  matter  of  inconvenience  only,  not  a 
financial  issue.  Second,  very  little 
commercial  wheat  seed  is,  or  is 
expected  to  be,  grown  in  the  affected 
fields.  Because  of  that,  the  elimination 
(or  imposition)  of  restrictions  on  moving 
seed  is  expected  to  have,  at  most,  only 
a  minimal  effect  on  producers. 

The  elimination  (or  imposition)  of 
restrictions  will  increase  (or  restrict) 
marketing  opportunities  for  producers, 
with  impacts  on  prices  received  by 
individual  producers.  Those  producers 
whose  fields  are  deregulated  may  enjoy 
increased  market  opportunities  for  their 
wheat  (e.g.,  the  availability  of  export 
markets)  and  receive  a  hi^er 
commodity  price.  Alternatively,  those 
producers  whose  fields  are  newly 
regulated  may  see  the  market  for  their 
wheat  become  more  limited  and  receive 
a  lower  price.  For  producers  in  their 
first  regulated  crop  season,  such 
negative  price-received  effects  will  be  - 
mitigated  by  compensation  for  losses. 
Therefore,  the  net  effect  on  producer 
revenues  in  the  newly  regulated  areas  is 
not  likely  to  be  significant.  In 
subsequent  regulated  crop  seasons, 
producers  will  incorporate  the  risk  of 
Kamal  bunt  infestation  into  their 
planting  decisions. 

It  is  also  possible  that  this  interim 
rule  will  serve  to  boost  U.S.  wheat 
exports  to  those  countries  with  Kamal 
bunt  restrictions  that  only  recognize 
area  freedom  fitim  Kamal  bunt  at  the 
county  level  or  above.  As  a  result  of  this 
interim  rule,  producers  in  Yuma 
County,  AZ,  El  Paso  and  Hudspeth 
Counties,  TX,  and  bom  anywhere  in  the 
State  of  New  Mexico  would  be  eUgible 
to  export  grain  to  countries  with  such 
restrictions.  Conversely,  since  a  portion 
of  Knox  County,  TX,  is  being  added  to 
the  Ust  of  regulated  areas  for  the  first 
time,  Kamal  bunt  host  crops  produced 
in  Knox  County  may  no  longer  be 
eUgible  for  export  to  those  countries  that 


61978 


Federal  Repster/Vol.  67,  No.  192 /Thursday.  October  3.  2002/Rules  and  Regulations 


recognize  area  freedom  only  at  the 
county  level  or  above.  We  expect  that 
despite  these  changes,  the  effect  of  this 
interim  rule  on  U.S.  wheat  exports  is 
not  likely  to  be  significant. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovenmiental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  r\de  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Sub)ects  in  7  CFR  Part  301 

Agricultural  commodities.  Plant 
diseases  and  pests.  Quarantine, 
Reporting  and  recordkeeping 
requirements.  Transportation. 

Accordingly,  we  are  amending  7  CFR 
part  301  as  follows: 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  301 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  166,  7711.  7712,  7714, 
7731,  7735,  7751.  7752.  7753.  and  7754;  7 
CFR  2.22,  2.80,  and  371.3. 

Section  301.75-15  also  issued  imder 
Sec.  204,  Tide  n,  Puh  L.  106-113, 113 
Stat.  1501A-293;  sections  301.75-15 
and  301.75-16  also  issued  imder  Sec. 
203,  Tide  n.  Pub.  L.  106-224, 114  Stat. 
400  (7  U.S.C.  1421  note). 

2.  hi  §  301.89-3,  paragraph  (f)  is 
amended  as  follows: 

a.  Under  the  heading  "Arizona,"  by 
revising  the  entries  for  Maricopa  Coimty 
and  Pinal  Coimty  to  read  as  set  forth 
below,  and  by  removing  the  entry  for 
Yuma  County. 


b.  By  removing  the  heading  "New 
Mexico"  and  the  entries  for  Dona  Ana, 
Hidalgo,  Lima,  and  Sierra  Counties. 

c.  Under  the  heading  "Texas,"  by 
revising  the  entries  for  Archer,  Baylor, 
McCulloch.  San  Saba,  Throckmorton, 
and  Young  Coimties  to  read  as  set  forth 
below;  by  adding,  in  alphabetical  order, 
an  entry  for  Knox  Coxmty  to  read  as  set 
forth  below;  and  by  removing  the  entries 
for  El  Paso  and  Hudspeth  Coimties. 

§301.89-3    Regulated  areas. 

***** 
(f)*  *  * 

Arizona 

***** 

Maricopa  County.  (1)  Beginning  at  the 
southeast  comer  of  sec.  28,  T.  1  S.,  R. 
2  E.;  then  west  to  the  southwest  comer 
of  sec.  30,  T.  1  S.,  R.  2  E.;  then  north 
to  the  southeast  comer  of  sec.  24,  T.  1 
S.,  R.  1  E.;  then  west  to  the  southwest 
comer  of  sec.  24,  T.  1  S..  R.  1  E.;  then 
north  to  the  northwest  comer  of  sec.  24. 
T.  1  S..  R.  1  E.;  then  west  to  the 
southwest  comer  of  sec.  14.  T.  1  S.,  R. 
IE.;  then  north  to  the  northwest  comer 
of  sec.  14,  T.  1  S.,  R.  1  E.;  then  west  to 
the  southwest  comer  of  sec.  9,  T.  1  S., 
R.  1  E.;  then  north  to  the  northwest 
comer  of  sec.  9,  T.  1  S.,  R.  1  E.;  tiien 
west  to  the  southwest  comer  of  sec.  5, 
T.  1  S..  R.  1  E.;  then  north  to  the 
northwest  comer  of  sec.  5.  T.  1  S..  R.  1 
E.;  then  west  to  the  northeast  comer  of 
sec.  6.  T.  1  S.,  R.  1  W.;  then  south  to 
the  southeast  comer  of  sec.  7,  T.  1  S., 
R.  1  W.;  then  west  to  the  northeast 
comer  of  sec.  14,  T.  1  S.,  R.  2  W.;  dien 
south  to  the  southeast  comer  of  sec.  14, 
T.  1  S.,  R.  2  W.;  then  west  to  the 
northeast  comer  of  sec.  20,  T.  1  S.,  R. 
2  W.;  then  south  to  the  southeast  comer 
of  sec.  20.  T.  1  S.,  R.  2  W.;  then  west 
to  the  northeast  comer  of  sec.  29,  T.  1 
S.,  R.  3  W.;  then  south  to  the  southeast 
comer  of  sec.  29,  T.  1  S.,  R.  3  W.;  then 
west  to  the  southwest  comer  of  sec.  27, 
T.  1  S..  R.  4  W.;  then  north  to  the 
northwest  comer  of  sec.  27,  T.  1  S.,  R. 
4  W.;  then  west  to  the  southwest  comer 
of  sec.  24,  T.  1  S..  R.  5  W.;  then  north 
to  the  northwest  comer  of  sec.  24,  T.  1 
S.,  R.  5  W.;  then  west  to  the  southwest 
comer  of  sec.  14,  T.  1  S.,  R.  5  W.;  then 
north  to  the  northwest  comer  of  sec.  14, 
T.  1  N.,  R.  5  W.;  then  east  to  the 
southwest  comer  of  sec.  7,  T.  1  N.,  R. 
2  W.;  then  north  to  the  northwest  comer 
of  sec.  7,  T.  1  N..  R.  2  W.;  then  east  to 
the  northeast  comer  of  sec.  7,  T.  1  N., 
R.  2  W.;  then  north  to  the  northwest 
comer  of  sec.  5,  T.  1  N.,  R.  2  W.;  then 
east  to  the  northeast  comer  of  sec.  5,  T. 

1  N..  R.  2  W.;  then  north  to  the 
northwest  comer  of  sec.  28.  T.  2  N..  R. 

2  W.;  then  east  to  the  northeast  comer 


of  sec.  28,  T.  2  N.,  R.  2  W.;  tiien  nortii 
to  the  northwest  comer  of  sec.  3,  T.  3 
N..  R.  2  W.;  then  east  to  the  northeast 
comer  of  sec.  1,  T.  3  N.,  R.  1  W.;  then 
south  to  the  northwest  comer  of  sec.  19, 
T.  3  N.,  R.  1  E.;  then  east  to  the 
northeast  comer  of  sec.  23,  T.  3  N.,  R. 
IE.;  then  south  to  the  northwest  comer 
of  sec.  1,  T.  2  N.,  R.  1  E.;  then  east  to 
the  northeast  comer  of  sec.  1,  T.  2  N., 
R.  1  E.;  then  south  to  the  northwest 
comer  of  sec.  6,  T.  1  N.,  R.  2  E.;  then 
east  to  the  northeast  comer  of  sec.  4,  T. 

1  N.,  R.  2  E.;  then  south  to  the  northwest 
comer  of  sec.  15,  T.  1  N.,  R.  2  E.;  then 
east  to  the  northeast  comer  of  sec.  13, 

T.  1  N.,  R.  2  E.;  then  south  to  the 
southeast  comer  of  sec.  12,  T.  1  S.,  R. 

2  E.;  then  west  to  the  northeast  comer 
of  sec.  16,  T.  1  S.,  R.  2  £.;  then  south 
to  the  point  of  beginning. 

(2)  Beginning  at  the  intersection  of  the 
Maricopa/Pinal  County  line  and  the 
southwest  comer  of  sec.  31,  T.  2  S.,  R. 
5  E.;  then  north  to  the  southeast  comer 
of  sec.  25,  T.  2  S.,  R.  5  E.;  then  west  to 
the  southwest  comer  of  sec.  25,  T.  2  S., 
R.  5  E.;  then  north  to  the  northwest 
comer  of  sec.  24,  T.  2  S.,  R.  4  E.;  then 
west  to  the  southwest  comer  of  sec.  15, 
T.  2  S.,  R.  4  E.;  then  north  to  the 
northwest  comer  of  sec.  3,  T.  2  S.,  R.  4 
E.;  then  east  to  the  southwest  comer  of 
sec.  35,  T.  1  S.,  R.  4  E.;  then  north  to 
the  northwest  comer  of  sec.  35,  T.  1  S., 
R.  4  E.;  then  east  to  the  northeast  comer 
of  sec.  33.  T.  1  S.,  R.  5  E.;  then  north 
to  the  northwest  comer  of  sec.  22,  T.  1 
S.,  R.  5  E.;  then  east  to  the  northeast 
~  comer  of  sec.  19,  T.  1  S.,  R.  6  E.;  then 
north  to  the  northwest  comer  of  sec.  8. 
T.  1  S.,  R.  6  E.;  then  east  to  the 
southwest  comer  of  sec.  3,  T.  1  S.,  R.  6 
E.;  then  north  to  the  northwest  comer  of 
sec.  3,  T.  1  S.,  R.  6  E.;  then  east  to  the 
northeast  comer  of  sec.  2,  T.  1  S.,  R.  6 
E.;  then  south  to  the  southeast  comer  of 
sec.  2,  T.  1  S.,  R.  6  E.;  then  east  to  the 
northeast  comer  of  sec.  7,  T.  1  S.,  R.  7 
E.;  then  south  to  the  northwest  comer  of 
sec.  5,  T.  2  S.,  R.  7  E.;  then  east  to  the 
northeast  comer  of  sec.  3,  T.  2  S.,  R.  7 
E.;  then  south  to  the  southeast  comer  of 
sec.  3,  T.  2  S..  R.  7  E.;  then  east  to  the 
intersection  of  the  northeast  comer  of 
sec.  12,  T.  2  S.,  R.  7  E.  and  the 
Maricopa/Pinal  County  line;  then  south 
along  the  Maricopa/Pinal  County  line  to 
the  southeast  comer  of  sec.  36,  T.  2  S, 
R.  7  E.;  then  east  along  the  Maricopa/  ~ 
Pinal  County  line  to  the  point  of 
beginning. 

(3)  Beginning  at  the  southeast  comer 
of  sec.  30,  T.  6  S.,  R.  5  W.;  then  west 
to  the  northeast  comer  of  sec.  33,  T.  6 
S.,  R.  6  W.;  then  south  to  the  southeast 
comer  of  sec.  33,  T.  6  S..  R.  6  W.;  then 
west  to  the  southwest  comer  of  sec.  36, 
T.  6  S..  R.  7  W.;  then  ncwth  to  the 
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northwest  comer  of  sec.  36,  T.  6  S.,  R. 
7  W.;  then  west  to  the  southwest  comer 
of  sec.  26.  T.  6  S.,  R.  7  W.;  then  north 
to  the  northwest  comer  of  sec.  23,  T.  6 
S.;  R.  7  W.;  then  west  to  the  southeast 
comer  of  sec.  18,  T.  6  S..  R.  7  W.;  then 
north  to  the  northeast  comer  of  sec.  6, 
T.  6  8..  R.  7  W.;  tiien  west  to  the 
southeast  comer  of  sec.  31,  T.  5  S.,  R. 
7  W.;  then  north  to  the  northwest  comer 
of  sec.  29,  T.  5  S.,  R.  7  W.;  then  east  to 
the  northwest  comer  of  sec.  28,  T.  5  S., 
R.  7  W.;  then  east  to  the  southwest 
comer  of  sec.  22.,  T.  5  S.,  R.  7  W.;  then 
north  to  the  northwest  comer  of  sec.  22. 
T.  5  S.,  R.  7  W.;  then  east  to  the 
southwest  comer  of  sec.  14,  T.  5  S.,  R. 
7  W.;  then  north  to  the  northwest  comer 
of  sec.  14,  T.  5  S.,  R.  7  W.;  then  east  to 
the  northeast  comer  of  sec.  14,  T.  5  S., 
R.  6  W.;  then  south  to  the  southeast 
comer  of  sec.  14,  T.  5  S.,  R.  6  W.;  then 
east  to  the  northeast  comer  of  sec  24, 
T.  5  S..  R.  6  W.;  then  south  to  die 
southeast  comer  of  sec.  24,  T.  5  S.,  R. 
6  W.;  then  east  to  the  northeast  comer 
of  sec.  30,  T.  5  S.,  R.  5  W.;  then  south 
to  the  southeast  comer  of  sec.  30,  T.  5 
S.,  R.  5  W.;  then  east  to  the  northeast 
comer  of  sec.  32,  T.  5  S.,  R.  5  W.;  then 
south  to  the  southeast  comer  of  sec.  32, 
T.  5  S.,  R.  5  W.;  then  east  to  the 
northeast  comer  of  sec.  5,  T.  6  S.,  R.  5 
W.;  then  south  to  the  southeast  comer 
of  sec.  20,  T.  6  S.»  R.  5  W.;  tiien  west 
to  the  northeast  comer  of  isec.  30,  T.  6 
S.,  R.  5  W.;  then  south  to  the  point  of 

(4)  Beginning  at  the  southeast  comer 
of  sec.  34.  T.  2  N.,  R.  5  E.;  then  west  to 
the  southwest  comer  of  sec.  31,  T.  2  N., 
R.  5  E.;  then  north  to  the  northwest 
comer  of  sec.  7,  T.  2  N.,  R.  5  E.;  then 
east  to  the  northeast  comer  of  sec.  10. 
T.  2  N.,  R.  5  E.;  then  souUi  to  tiie  point 
of  beginning. 

Pinal  County.  (1)  Beginning  at  the 
intersection  of  the  Maricopa/Pinal 
County  line  and  the  northwest  comer  of 
sec.  7,  T.  2  S.,  R.  8  E.;  tiien  east  to  the 
northeast  comer  of  sec.  8,  T.  2  S.,  R.  8 
E.;  then  south  to  the  southeast  comer  of 
sec.  8,  T.  2  S.,  R.  8  E.;  then  east  to  the 
northeast  comer  of  sec.  16,  T.  2  S.,  R. 
8  E.;  then  south  to  the  southeast  comer 
of  sec.  28,  T.  2  S.,  R.  8  E.;  then  west  to 
the  northeast  comer  of  sec.  32,  T.  2  S., 
R.  8  E.;  then  south  to  the  southeast 
comer  of  sec.  32,  T.  2  S.,  R.  8  E.;  then 
west  to  the  Maricopa/Pinal  County  line; 
then  north  along  the  Maricopa/Pinal 
County  line  to  the  point  of  beginning. 

(2)  Begirming  at  the  intersection  of  the 
Maricopa/Pinal  County  line  and  the 
northeast  comer  of  sec.  2,  T.  3  S.,  R.  7 
E.;  then  south  to  the  southeast  comer  of 
sec.  2,  T.  3  S.,  R.  7  E.;  then  west  to  the 
northeast  comer  of  sec.  9,  T.  3  S.,  R.  6 
E.;  then  south  to  the  southeast  comer  of 


sec.  4,  T.  4  S.,  R.  6  E.;  then  west  to  the 
southwest  comer  of  sec.  5.  T.  4  S.,  R.  6 
E.;  then  north  to  the  northwest  comer  of 
sec.  5,  T.  4  8.,  R.  6  E.;  then  west  to  the 
southwest  comer  of  sec.  34,  T.  3  S.,  R. 
5  E.;  then  north  to  the  northwest  comer 
of  sec.  10,  T.  3  8.,  R.  5  E.;  then  west  to 
the  southwest  comer  of  sec.  6,  T.  3  8., 
R.  5  E.;  then  north  to  the  intersection  of 
the  northwest  comer  of  sec.  6,  T.  3  8., 
R.  5  E.  and  the  Maricopa/Pinal  County 
line;  then  east  along  the  Maricopa/Pinal 
County  line  to  the  point  of  beginning. 

{?]  Beginning  at  the  southeast  comer 
of  sec.  5,  T.  6  8.,  R.  4  E.;  then  west  to 
the  southwest  comer  of  sec.  5,  T.  6  8., 
R.  3  E.;  then  north  to  the  northwest 
comer  of  sec.  5,  T.  6  8.,  R.  3  E.;  then 
west  to  the  southwest  comer  of  sec.  32, 
T.  5  8.,  R.  3  E.;  then  nortii  to  tiie 
northwest  comer  of  sec.  32,  T.  5  8.,  R. 
3  £.;  then  west  to  the  southwest  comer 
of  sec.  30,  T.  5  8.,  R.  3  E.;  then  nortii 
to  the  southeast  comer  of  sec.  25,  T.  5 
8.,  R.  2  E.;  then  west  to  the  southwest 
comer  of  sec.  25,  T.  5  8.,  R.  2  E.;  then 
north  to  the  northwest  comer  of  sec.  25, 
T.  5  8.,  R.  2  E.;  then  west  to  the 
southwest  comer  of  sec.  23,  T.  5  8.,  R. 

2  E.;  then  north  to  the  northwest  comer 
of  sec.  35,  T.  4  8.,  R.  2  E.;  then  east  to 
the  northeast  comer  of  sec.  35,  T.  4  8., 
R.  2  E.;  then  north  to  the  northwest 
comer  of  sec.  25,  T.  4  8.,  R.  2  E.;  then 
east  to  the  southwest  comer  of  sec.  20, 
T.  4  8..  R.  3  E.;  then  north  to  the 
northwest  comer  of  sec.  20,  T.  4  8.,  R. 

3  E.;  then  east  to  the  northeast  comer  of 
sec.  21,  T.  4  8.,  R.  4  E.;  then  south  to 
the  northwest  comer  of  sec.  34,  T.  4  8., 
R.  4  E.;  then  east  to  the  northeast  comer 
of  sec.  35,  T.  4  8.,  R.  4  E.;  then  south 

to  the  northwest  comer  of  sec.  1,  T.  5 
8..  R.  4  E.;  then  east  to  the  northeast 
comer  of  sec.  1,  T.  5  8.,  R.  4  E.;  then 
south  to  the  southeast  comer  of  sec.  1, 
T.  5  S.,  R.  4  E.;  then  west  to  the 
northeast  comer  of  sec.  12,  T.  5  8,  R.  4 
E.;  then  south  to  the  southeast  comw  of 
sec.  24,  T.  5  8.,  R.  4  E.;  then  west  to  the 
southwest  comer  of  sec.  24,  T.  5  8.,  R. 

4  E.;  then  south  to  the  northeast  comer 
of  sec.  35,  T.  5  8.,  R.  4  E.;  then  west  to 
the  northwest  comer  of  sec.  35,  T.  5  S., 
R.  4  E.;  then  south  to  the  southeast 
comer  of  sec.  37,  T.  5  8.,  R.  4  E.;  then 
west  to  the  northeast  comer  of  sec.  48, 
T.  5  8.,  R.  4  E.;  then  south  to  the 
southeast  comer  of  sec.  49,  T.  5  S.,  R. 

4  E.;  then  west  to  the  northeast  comer 
of  sec.  5,  T.  6  8.,  R.  4  E.;  then  south  to 
the  point  of  begirming. 

(4)  The  following  individual  fields  in 
Pinal  County  are  regulated  areas: 
309021801,  309021804,  309021812, 
309031304,  309033507, 309042544, 
309042545,  309042601,  309042607, 
309042619.  309042620.  309042621, 


309050104,  309050109.  309050122, 
309050207,  309050209. 


Texas 

Archer  County.  (1)  Beginning  at  the 
intersection  of  the  line  of  longitude 
-98.5457°  W.  and  tiie  line  of  latitude 
33.6656°  N.;  then  east  along  the  line  of 
latitude  33.6656°  N.  to  the  line  of 
longitude  -  98.4380°  W.;  then  south 
along  the  line  of  longitude  -  98.4380° 
W.  to  the  line  of  latitude  33.5763°  N.; 
then  west  along  the  line  of  latitude 
33.5763°  N.  to  the  line  of  longitude 

-  98.5457°  W.;  then  nortii  along  the  line 
of  longitude  -98.5457°  W.  to  the  point 
of  beginning. 

(2)  Beginning  at  the  intersection  of  the 
Archer/Baylor  County  line  and  the  line 
of  latitude  33.4051°  N.;  then  east  along 
the  line  of  latitude  33.4051°  N.  to  the 
line  of  longitude  -  98.9345°  W.;  then 
north  along  the  line  of  longitude 
-98.9345°  W.  to  the  line  of  latitude 
33.4570°  N.;  tiien  east  along  the  line  of 
latitude  33.4570°  N.  to  the  line  of 
longitude  -98.8227°  W.;  then  south 
along  the  line  of  longitude  -  98.8227° 
W.  to  the  Archer/Young  County  line; 
then  west  along  the  Archer/Young 
Coimty  line  to  the  Archer/Baylor 
County  line;  then  north  along  the 
Archer/Baylor  County  line  to  the  point 
of  be^nning. 

(3)  Beginning  at  the  intersection  of  the 
Archer/Young  County  line  and  the  line 
of  longitude  -  98.7926°  W.;  then  north 
along  the  line  of  longitude  -  98.7926° 
W.  to  the  line  of  latitude  33.3978°  N.; 
then  east  along  the  line  of  latitude 
33.3978°  N.  to  the  line  of  longitude 

-  98.6870°  W.;  then  south  along  the  line 
of  longitude  -  98.6870°  W.  to  tiie 
Archer/Young  County  Une;  then  west 
along  the  Archer/Young  County  line  to 
the  point  of  beginning. 

Baylor  County.  (1)  Beginning  at  the 
intersection  of  the  line  of  longitude 
-99.1633°  W.  and  tiie  line  of  latitude 
33.8148°  N.;  then  east  along  the  Une  of 
latitude  33.8148°  N.  to  the  Une  of 
longitude  -99.0436°  W.;  then  south 
along  the  line  of  longitude  -  99.0436° 
W.  to  the  line  of  latitude  33.7143°  N.; 
then  west  along  the  line  of  latitude 
33.7143°  N.  to  the  line  of  longitude 
-99.1633°  W.;  then  north  along  the  line 
of  longitude  -99.1633°W.  to  the  point 
of  beaming. 

(2)  Beginning  at  the  intersection  of  the 
Baylor/Knox  County  line  and  the  Une  of 
latitude  33.6751°  N.;  then  east  along  the 
line  of  latitude  33.6751°  N.  to  the  line 
of  longitude  -  99.3831°  W.;  then  south 
along  the  Une  of  longitude  -  99.3831° 
W.  to  the  line  of  latitude  33.6505°  N.; 
then  east  along  the  line  of  latitude 
33.6505°  N.  to  the  line  of  longitude 
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-  99.2542°  W.;  then  south  along  the  line 
of  longitude  -  99.2542°  W.  to  the  line  of 
latitude  33.5598°  N.;  then  west  along  the 
line  of  latitude  33.5598°  N.  to  the  line 
of  longitude  -99.3139°  W.;  then  souA 
along  the  line  of  longitude  -  99.3139° 
W.  to  the  line  of  latitude  33.4542°  N.; 
then  west  along  the  line  of  latitude 
33.4542°  N.  to  the  line  of  longitude 

-  99.4276°  W.;  then  north  along  the  line 
of  longitude  -  99.4276°  W.  to  the  line  of 
latitude  33.5284°  N.;  then  west  along  the 
line  of  latitude  33.5284°  N.  to  the 
Baylor/Knox  County  line;  then  north 
along  the  Baylor/Knox  Coimty  line  to 
the  point  of  beginning. 

(3)  Beginning  at  the  intersection  of  the 
Baylor/Throckmorton  County  line  and 
the  line  of  longitude  -99.1271°  W.; 
then  north  along  the  line  of  longitude 

-  99.1271°  W.  to  the  line  of  latitude 
33.4445°  N.;  then  east  along  the  line  of 
latitude  33.4445°  N.  to  the  line  of 
longitude  -99.0189°  W.;  then  south 
along  the  line  of  longitude  -  99.0189° 
W.  to  the  line  of  latitude  33.4051°  N.; 
then  east  along  the  line  of  latitude 
33.4051°  N.  to  the  Baylor/ Archer  County 
line;  then  south  along  the  Baylor/ Archer 
County  line  to  the  Baylor/Throckmorton 
County  line;  then  west  along  the  Baylor/ 
Throckmorton  County  line  to  the  point 
of  beginning. 

Knox  County.  Beginning  at  the 
intersection  of  the  Knox/Baylor  County 
Une  and  the  Une  of  latitude  33.5284°  N.; 
then  west  along  the  line  of  latitude 
33.5284°N.  to  the  line  of  longitude 
-99.4962°  W.;  then  north  along  the  line 
of  longitude  -99.4962°  W.  to  the  line  of 
latitude  33.5802°  N.;  then  west  along  the 
line  of  latitude  33.5802°  N.  to  the  line 
of  longitude  -  99.4971°  W.;  then  north 
along  the  line  of  longitude  -  99.4971° 
W.  to  the  line  of  latitude  33.6751°  N.; 
then  east  along  the  line  of  latitude 
33.6751°  N.  to  the  Knox/Baylor  County 
line;  then  south  along  the  Knox/Baylor 
County  line  to  the  point  of  beginning. 
McCulloch  County.  Beginning  at  the 
intersection  of  the  McCulloch/San  Saba 
Coxmty  line  and  the  line  of  latitude 
31.2147°  N.;  then  west  along  the  line  of 
latitude  31.2147°  N.  to  the  line  of 
longitude  99.1818°  W.;  then  north  along 
the  line  of  longitude  99.1818°  W.  to  the 
line  of  latitude  31.3455°  N.;  then  east 
along  the  line  of  latitude  31.3455°  N.  to 
the  line  of  longitude  99.1860°  W.;  then 
north  along  the  line  of  longitude 
99.1860°  W.  to  the  Une  of  latitude 
31.4464°  N.;  then  east  along  the  line  of 
latitude  31.4464°  N.  to  the  McCulloch/ 
San  Saba  Coimty  line;  then  south  along 
the  McCulloch/San  Saba  Covmty  line  to 
the  point  of  beginning. 

San  Saba  County.  U)  Begiiming  at  the 
intersection  of  the  San  Saba/Mills 
County  line  and  the  line  of  longitude 


-  98.5851°  W.;  then  south  along  the  line 
of  longitude  -  98.5851°  W.  to  the  line  of 
latitude  31.1301°  N.';  then  west  along  the 
line  of  latitude  31.1301°  N.  to  the  line 
of  longitude  -  98.9463°  W.;  then  north 
along  the  line  of  longitude  -  98.9463° 
W.  to  the  line  of  latitude  31.3299°  N.; 
then  east  along  the  line  of  latitude 
31.3299°  N.  to  the  San  Saba/Mill  County 
line;  then  south  along  the  San  Saba/Mill 
County  line  to  the  point  of  beginning. 

(2)  Beginning  at  the  intersection  of  the 
San  Saba/McCulloch  County  Une  and 
the  line  of  latitude  31.4474°  N.;  then 
east  along  the  line  of  latitude  31.4474° 
N.  to  the  line  of  longitude  -99.9922° 
W.;  then  south  along  the  line  of 
longitude  -99.9922°  W.  to  the  line  of 
latitude  31.2147°  N.;  then  west  along  the 
line  of  latitude  31.2147°  N.  to  the  San 
Saba/McCulloch  County  line;  then  north 
along  the  San  Saba/McCulloch  County 
line  to  the  point  of  begiiming. 

Throckmorton  County.  Begiiming  at 
the  intersection  of  the  Throckmorton/ 
Young  County  line  and  the  line  of 
latitude  33.1810°  N.;  then  west  along  the 
line  of  latitude  33.1810°  N.  to  the  line 
of  longitude  -  98.9922°  W.;  then  north 
along  the  line  longitude  -98.9922°  W. 
to  the  line  of  latitude  33.2175°  N.;  then 
west  along  the  line  of  latitude  33.2175° 
N.  to  the  line  of  longitude  -  99.0837° 
W.;  then  north  along  the  line  of 
longitude  -99.0837°  W.  to  the  line  of 
latitude  33.3073°  N.;  then  east  along  the 
line  of  latitude  33.3073°  N.  to  the  line 
of  longitude  -  99.0531°  W.;  then  north 
along  the  line  of  longitude  -99.0531° 
W.  to  the  line  of  latitude  33.3535°  N.; 
then  west  along  the  line  of  latitude 
33.3535°  N.  to  the  Une  of  longitude 

-  99.1271°W.;  then  north  along  the  line 
of  longitude  -  99.1271°W.  to  the 
Throckmorton/Baylor  County  line;  then 
east  along  the  Throckmorton/Baylor 
County  line  to  the  Throckmorton/Young 
County  Une;  then  south  along  the 
Throckmorton/Young  Coxmty  line  to  the 
point  of  beginning. 

Young  County.  (1)  Beginning  at  the 
intersection  of  the  Young/ Archer 
Coimty  Une  and  the  line  of  longitude 

-  98.8228°  W.;  then  south  along  the  line 
of  longitude  -  98.8228°  W.  to  the  line  of 
latitude  33.3600°  N.;  then  west  along  the 
line  of  latitude  33.3600°  N.  to  the  Une 
of  longitude  -  98.9410°  W.;  then  south 
along  the  line  of  longitude  -98.9410° 
W.  to  the  line  of  latitude  33.3001°  N.; 
then  east  along  the  line  of  latitude 
33.3001°  N.  to  the  line  of  longitude 

-  98.8884°  W.;  then  south  along  the  line 
of  longitude  -  98.8884°  W.  to  the  Une  of 
latitude  33.2878°  N.;  then  east  along  the 
line  of  latitude  33.2878°  N.  to  the  Une 
of  longitude  -  98.8355°  W.;  then  south 
on  the  Une  of  longitude  -  98.8355°  W. 
to  the  Une  of  latitude  33.2552°  N.;  then 


east  along  the  line  of  latitude  33.2552° 
N.  to  the  line  of  longitude  -  98.7856° 
W.;  then  south  along  the  line  of 
longitude  -  98.7856°  W.  to  the  line  of 
latitude  33.2237°  N.;  then  east  along  the 
Une  of  latitude  33.2237°  N.  to  the  Une 
of  longitude  -  98.7065°  W.;  then  south 
along  the  line  of  longitude  -  98.7065° 
W.  to  the  Une  of  latitude  33.1329°  N.; 
then  west  along  the  line  of  latitude 
33.1329°  N.  to  the  line  of  longitude 
-  98.8250°  W.;  then  north  along  the  Une 
of  longitude  -  98.8250°  W.  to  the  line  of 
latitude  33.1484°  N.;  then  west  along  the 
Une  of  latitude  33.1484°  N.  to  the  Une 
of  longitude  -  98.9312°  W.;  then  north 
along  the  line  of  longitude  -  98.9312° 
W.  to  the  Une  of  latitude  33.1810°  N.; 
then  west  along  the  Une  of  latitude 
33.1810°  N.  to  the  Young/Throckmorton 
County  line;  then  north  along  the 
Young/Throckmorton  County  line  to  the 
Young/ Archer  County  line;  then  east 
along  the  Young/ Archer  County  line  to 
the  point  of  beginning. 

(2)  Beginning  at  the  intersection  of  the 
Young/ Archer  County  line  and  the  line 
of  longitude  -  98.6851°  W.;  then  south 
along  the  line  of  longitude  -  98.6851° 
W.  to  the  line  of  latitude  33.3053°  N.; 
then  west  along  the  line  of  latitude 
33.3053°  N.  to  the  line  of  longitude 
-98.7906°  W.;  then  north  along  the  Une 
of  longitude  -  98.7906°  W.  to  the  Une  of 
latitude  33.3069°  N.;  then  west  along  the 
line  of  latitude  33.3069°  N.  to  the  line 
of  longitude  -  98.7926°  W.;  then  north 
along  the  line  of  longitude  -  98.7926° 
W.  to  the  Young/ Archer  County  line; 
then  east  along  the  Young/ Archer 
Coimty  line  to  the  point  of  beginning. 

Done  in  Washington,  DC,  this  27th  day  of 
September  2002 . 
Peter  Fernandez, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
(FR  Doc.  02-25160  Filed  10-2-02;  8:45  am] 
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summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
appUes  to  certain  SOCATA— Groupe 
AEROSPATIALE  (Socata)  Model  TB  21 
airplanes.  This  AD  requires  you  to 
modify  the  exhaust  system.  This  AD  is 
the  result  of  mandatory  continuing 
airworthiness  information  (MCAI) 
issued  by  the  airworthiness  authority  for 
France.  The  actions  specified  by  this  AD 
are  intended  to  prevent  high  levels  of 
carbon  monoxide  from  entering  the 
cockpit  during  certain  flight 
conflguratioiu,  which  could  result  in 
the  pilot  becoming  incapacitated  or 
impairing  his/her  judgement.  Such  a 
condition  could  lead  to  the  pilot  not 
being  able  to  make  critical  flight  safety 
decisions  and  result  in  loss  of  control  of 
the  airplane. 

DATES:  This  AD  becomes  effective  on 
November  18,  2002. 

The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
of  certain  pubUcations  Usted  in  the 
regulations  as  of  November  18,  2002. 
ADDRESSES:  You  may  get  the  service 
information  referenced  in  this  AD  from 
SOCATA  Groupe  AEROSPATL\LE, 
Customer  Support,  Aerodrome  Tarbes- 
Ossun-Lourdes.  BP  930— F65009  Tarbes 
Cedex,  France;  telephone:  Oil  33  5  62 
41  73  00;  facsimile:  Oil  33  5  62  41  76 
54;  or  the  Product  Support  Manager. 
SOCATA— Groupe  AEROSPATL\LE, 
North  Perry  Airport,  7501  Pembroke 
Road,  Pembroke  Pines.  Florida  33023; 
telephone:  (954)  893-1400;  facsimile: 
(954)  964-4141.  You  may  view  this 
information  at  the  Federal  Aviation 
Administration  (FAA).  Centod  Region. 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  2002-CE- 
16-AD,  901  Locust.  Room  506.  Kansas 
City.  Missouri  64106;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street.  NW,  suite  700,  Washington.  DC. 
FOR  RIRTHER  MFORMATION  CONTACT:  Karl 
Schletzbaum.  Aerospace  Engineer,  FAA, 
SmaU  Airplane  Directorate,  901  Locust, 
Room  301.  Kansas  City,  Missouri  64106; 
telephone:  (816)  329-4146;  facsimile: 
(816)  329-4090. 
SUPPLEMENTARY  MFORMATION: 

Discussion 

What  Events  Have  Caused  This  AD? 

The  Direction  Generale  de  I'Aviation 
Qvile  (DGAC),  which  is  the 


airworthiness  authority  for  France, 
recently  notified  FAA  that  an  unsafe 
condition  may  exist  on  certain  Socata 
Model  TB  21  airplanes.  The  DGAC 
reports  three  occurrences  in  which 
carbon  monoxide  levels  in  the  cockpit 
have  been  found  to  be  above  specified 
tolerance  levels  during  certain  flight 
configurations.  Carbon  monoxide  is 
entering  the  cockpit  from  the  rear  part 
of  the  fuselage. 

This  condition  resulted  fit)m  a  design 
problem  and  all  three  occurrences  were 
discovered  prior  to  deUvery  of  any  of 
the  affected  airplanes.  The  modification 
required  in  this  AD  is  being  appUed  at 
the  factory  for  all  other  Model  TB  21 
airplanes  not  affected  by  this  AD. 

What  Is  the  Potential  Impact  if  FAA 
Took  No  Action? 

This  condition,  if  not  corrected,  could 
result  in  high  levels  of  carbon  monoxide 
entering  the  cockpit  during  certain  flight 
configurations.  High  levels  of  carbon 
monoxide  in  the  cockpit  could  result  in 
the  pilot  becoming  incapacitated  or 
impairing  his/her  judgement.  Such  a 
condition  could  lead  to  the  pilot  not 
being  able  to  make  critical  flight  safety 
decisions  and  result  in  loss  of  control  of 
the  airplane. 

Has  FAA  Taken  Any  Action  to  This 
Point? 

We  issued  a  proposal  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  to  include  an  AD  that 
would  apply  to  certain  Socata  Model  TB 
21  airplanes.  This  proposal  was 
pubUshed  in  the  Federal  Register  as  a 
notice  of  proposed  rulemaking  (NPRM) 
on  July  2,  2002  (67  FR  44401).  The 
NPRM  proposed  to  require  you  to 
modify  the  exhaust  system. 

Was  the  Public  Invited  to  Comment? 

The  FAA  encouraged  interested 
persons  to  participate  in  the  making  of 
this  amendment.  The  foUowing  presents 
the  comment  received  on  the  proposal 
and  FAA's  response  to  the  comment. 

Comment  Issne:  AD  Is  Not  Warranted 

What  Is  the  Commenter's  Concern? 

The  commenter  states  that  any  Model 
TB  airplane  with  a  properly  maintained 
exhaust  system  should  not  have  a 
problem  with  high  levels  of  carbon     ' 
monoxide  entering  the  cockpit.  The 


commenter  has  accumulated  over  1,200 
hours  time- in-service  and  1,000 
landings,  including  slow  and  normal 
ffight  conditions,  on  an  afiiected  airplane 
and  has  not  experienced  high  levels  of 
carbon  monoxide  in  the  cockpit.  The 
commenter  beUeves  AD  action  is  not 
necessary. 

What  Is  FAA's  Response  to  the  Concern? 

We  do  not  concur  that  AD  action  is 
not  necessary.  We  acknowledge  that 
some  airplanes  may  go  long  periods  of 
time  without  carbon  monoxide 
problems.  However,  we  continue  to 
receive  reports  of  accident 
investigations  where  carbon  monoxide 
poisoning  of  the  crew  was  a  contributor 
to  the  accident.  Therefore,  we  have  not 
changed  the  final  rule  AD  based  on  this 
comment. 

FAA's  Determination 

What  Is  FAA 's  Final  Determination  on 
This  Issue? 

We  carefuUy  reviewed  all  available 
information  related  to  the  subject 
presented  above  and  determined  that  air 
safety  and  the  pubUc  interest  require  the 
adoption  of  the  rule  as  proposed  except 
for  the  changes  discussed  above  and 
minor  editorial  questions.  We  have 
determined  that  these  changes  and 
minor  corrections: 

— Provide  the  intent  that  was  proposed 
in  the  NPRM  for  correcting  the  unsafe 
condition;  and 

— Do  not  add  any  additional  burden 
upon  the  public  than  was  already    ' 
proposed  in  the  NPRM. 

Cost  Impact 

How  Many  Airplanes  Does  this  AD 
Impact? 

We  estimate  that  this  AD  afiiects  13 
airplanes  in  the  U.S.  registry. 

What  Is  the  Cost  Impact  of  This  AD  on 
Owners/Operators  of  the  Affected 
Airplanes? 

We  estimate  the  following  costs  to 
accomplish  the  modification: 


Laborcost 

Parts  cost 

Total  cost  per 
airplane 

Total  cost  on  U.S. 
operalorB 

3  wortrfKXJTS  X  $60  =  $180 

$260. 

$440. 

$440x13.- 
$5,720. 
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Regulatory  Impact    \ 

Does  This  AD  Impact  Various  Entities? 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

Does  This  AD  Involve  a  Significant  Rule 
or  Regulatory  Action? 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 


under  the  2  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 
Adoption  of  the  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 


§39.13    [Amended] 

2.  FAA  amends  §  39.13  by  adding  a 
new  AD  to  read  as  follows: 

2002-20-04    SOCATA— Groupe 

AEROSPATIALE:  Amendment  39- 
12899;  Docket  No.  2002-CE-16-AD. 

(a)  What  airplane^are  affected  by  this  AD? 
This  AD  affects  Model  TB  21  airplanes,  serial 
numbers  500  through  2080,  2091,  and  2101, 
that  are  certificated  in  any  category. 

(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
airplanes  identified  in  paragraph  (a)  of  this 
AD  must  comply  with  this  AD. 

(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 
to  prevent  high  levels  of  carbon  monoxide     ~ 
from  entering  the  cockpit  during  certain 
flight  configurations,  which  could  result  in 
the  pilot  becoming  incapacitated  or 
impairing  his/her  judgement.  Such  a 
condition  could  lead  to  the  pilot  not  being 
able  to  make  critical  flight  safety  decisions 
and  result  in  loss  of  control  of  the  airplane. 

(d)  What  actions  must  I  accomplish  to 
address  this  problem?  To  address  this 
problem,  you  must  accomplish  the  following: 


Actions 


(1)  Install  a  part  number  (P/N)  TB  21 
9600200000  exhaust  extension  to  the  ex- 
haust pipe.  This  installation  is  Modification 
No.  MOD.178. 

(2)  Do  not  install,  on  any  affected  airplane,  any 
of  the  following  components  wittiout  incor- 
porating Modification  No.  MOD.178  as  re- 
quired by  paragraph  (d)(1)  of  this  AD:. 

(i)    Exhaust    installation    assemblies    P/N 

TB21  56001000,  P/N  TB21  56001005,  or 

P/NTB21  5600100501;  or 
(ii)    Turbo    exhaust    tubes     P/N     TB21 

56001001,  P/N  TB21  56001006,  or  P/N 

TB21  5600100601. 


(e)  Can  I  comply  with  this  AD  in  any  other 
way?  You  may  use  an  alternative  nxethod  of 
compliance  or  adjust  the  compliance  time  if: 

(1)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety:  and 

(2)  The  Standards  Office  Manager,  Small 
Airplane  Directorate:  approves  your 
alternative.  Submit  your  request  through  an 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Standards  Office  Manager. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  AD, 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (e) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD:  and,  if  you  have  not 
eliminated  the  unsafe  condition,  specific 
actions  you  propose  to  address  it. 


Compliance 


Within  the  next  50  hours  time-in-service  (TIS) 
after  November  18,  2002  (the  effective  date 
of  this  AD). 

As  of  November  18,  2002  (the  effective  date 
of  this  AD). 


Procedures 


In  accordance  with  Socata  TB  Aircraft  Manda- 
tory Service  Bulletin  SB  10-126  78,  dated 
November  2001 ,  and  the  applicable  mainte- 
nance nranual. 

Not  applicable. 


(f)  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
compliance?  Contact  Karl  Schletzbaum, 
Aerospace  Engineer,  FAA,  Small  Airplane 
Directorate,  901  Locust,  Room  301,  Kansas 
City.  Missouri  64106;  telephone:  (816)  329- 
4146;  facsimile:  (816)  329-4090. 

(g)  What  if  I  need  to  fly  the  airplane  to 
another  location  to  comply  with  this  AD?  The 
FAA  can  issue  a  special  flight  permit  under 
sections  21.197  and  21.199  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197  and 
21.199)  to  operate  your  airplane  to  a  location 
where  you  can  accomplish  the  requirements 
of  this  AD.  No  passengers  are  allowed  for  this 
flight. 

(h)  Are  any  service  bulletins  incorporated 
into  this  AD  by  reference?  Actions  required 
by  this  AD  must  be  done  in  accordance  with 
Socata  TB  Aircraft  Mandatory  Service 
Bulletin  SB  10-126  78,  dated'  November 
2001.  The  Director  of  the  Federal  Register 
approved  this  incorporation  by  reference 
under  5  U.S.C.  552(a)  and  1  CFR  part  51.  You 
may  get  copies  from  SOCATA  Groupe 
AEROSPATIALE,  Customer  Support, 
Aerodrome  Tarbes-Ossun-Lourdes,  BP  930 — 
F65009  Tarbes  Cedex,  France;  telephone:  Oil 


33  5  62  41  73  00;  facsimile:  Oil  33  5  62  41 
76  54;  or  the  Product  Support  Manager, 
SOCATA  Groupe  AEROSPATIALE.  North 
Perry  Airport,  7501  Pembroke  Road, 
Pembroke  Pines,  Florida  33023;  telephone: 
(954)  893-1400;  facsimile:  (954)  964-4141. 
You  may  view  copies  at  the  FAA,  Central 
Region,  Office  of  the  Regional  Counsel,  901 
Locust,  Room  506,  Kansas  City,  Missouri,  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW,  suite  700. 
Washington,  DC. 

Note  2:  The  subject  of  this  AD  is  addressed 
in  French  AD  2001-610(A),  dated  December 
12.2001. 

(i)  When  does  this  amendment  become 
effective?  This  amendment  becomes  effective 
on  November  18,  2002. 

Issued  in  Kansas  City,  Missouri,  on 
September  20,  2002. 
Michael  Gallagher, 

Adanager.  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

[FR  Doc.  02-24687  Filed  10-2-02;  8:45  am] 
BHJJNG  CODE  4n»-13-P 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-ANE-37-AO;  Amendment 
39-1 2901 ;  AD  2002-2(M)5] 

mN2120-AA64 

Air^Morthinasa  Piractiva;  Braaza 
Eaatam  Aaroapaca  Raacua  Holats 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD),  that  is 
applicable  to  certain  Breeze  Eastern 
Aerospace  rescue  hoists.  This 
amendment  requires  a  one-time 
inspection  of  the  mounting  brackets  for 
cracks,  and,  if  necessary,  replacement 
with  serviceable  parts.  This  amendment 
is  prompted  by  reports  of  cracked 
moimting  brackets.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  moimting  bracket  cracks,  which 
could  result  in  mounting  bracket  failure 
and  separation  of  the  rescue  hoist  from 
the  heUcopter. 

DATES:  Effective  November  7,  2002.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  November  7,  2002. 
ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
bom  Breeze  Eastern  Aerospace,  700 
Liberty  Avenue,  Union,  NJ  07083; 
telephone  (908)  686-4000;  fax  (908) 
686-9292.  This  information  may  be 
examined,  by  appointment,  at  the 
Federal  Aviation  Administration  (FAA), 
New  England  Region,  Office  of  the 
Regional  Coimsel,  12  New  England 
Executive  Park,  Burlington,  MA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Serge  Napoleon,  Aerospace  Engineer, 
New  York  Aircraft  Certification  Office, 
FAA,  Engine  and  Propeller  Directorate, 
10  Fifth  Street,  Third  Floor,  Valley 
Stream,  NY  11581-1200;  telephone 
(516)  256-7512;  fax  (516)  568-2716. 
SUPPlfMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  AD  that  is  applicable  to 
certain  Breeze  Eastern  Aerospace  rescue 
hoists  was  published  in  the  Federal 
Register  on  June  20,  2002  (67  FR  43566). 
That  action  proposed  to  require  a  one- 
time inspection  of  the  mounting 
brackets  for  cracks,  and,  if  necessary, 
replacement  with  serviceable  parts  in 
accordance  with  Breeze  Eastern 
Aerospace  Customer  Advisory  Bulletin 
CAB-100-56,  dated  November  11, 1997. 


Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposal  or  the  FAA's  determination  of 
the  cost  to  the  public.  The  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed. 

Economic  Anal]rsis 

There  are  approximately  300  hoists  of 
the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  100  hoists 
installed  on  helicopters  of  U.S.  registry 
would  be  affected  by  this  AD,  that  it 
would  take  approximately  2  work  hours 
per  hoist  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
would  cost  approximately  $35  per  hoist. 
Based  on  these  figures,  the  total  cost  of 
the  AD  to  U.S.  operators  is  estimated  to 
be  $15,500. 

Regulatory  Analysis 

This  final  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132,  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  final  rule. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
imder  the  caption  ADDRESSES. 

List  of  Sub|ects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 


PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows; 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

139.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

2002-20-4)3    Breeze  Eastern  Aenwpace: 

Amendment  39-12901.  Docket  No.  98- 
ANE-37-AD. 

Applicability:  This  airworthiness  directive 
(AD)  is  applicable  to  Breeze  Eastern 
Aerospace  rescue  boists  series  BL-16600, 
excluding  BL-16600-160.  These  hoists  are 
installed  on,  but  not  limited  to  Augusta 
A109,  Bell  206,  Bell  222,  Bell  407. 
Eurocopter  France  AS332.  McDonnell 
Douglas  MD-500,  and  Sikorsky  S-61 
helicopters. 

Note  1:  This  AD  applies  to  each  hoist 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
hoists  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  en 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Compliance  with  this  AD  is 
required  as  indicated,  unless  already  done. 

To  prevent  mounting  bracket  cracks,  which 
could  result  in  moimting  bracket  failure  and 
separation  of  the  rescue  hoist  from  the 
helicopter,  do  the  following: 

(a)  Before  the  next  usage  of  the  rescue  hoist 
after  the  effective  date  of  this  AD,  perform  a 
one-time  inspection  for  mounting  bracket 
cracks,  and,  if  necessary,  replace  with 
serviceable  parts,  in  accordance  with  Breeze 
Eastern  Customer  Aerospace  Advisory 
Bulletin  CAB-100-56,  dated  November  11, 
1997. 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  New  York 
Aircraft  CertificaUon  Office  (NYACO). 
Operators  must  submit  their  request  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  New  York  Aircraft 
Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  NYACO, 

Special  Flight  PermiU 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
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Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199]  to  operate  the  helicopter  to  a 
location  where  the  requirements  of  this  AD 
can  be  done. 

Documents  That  Have  Been  Incorporated  By 
Reference 

(d)  The  inspection  must  be  done  in 
accordance  with  Breeze  Eastern  Aerospace 
Customer  Advisory  Bulletin  CAB-100-56, 
dated  November  11, 1997. 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Breeze  Eastern  Aerospace,  700  Liberty 
Avenue,  Union,  NJ  07083;  telephone  (908) 
686-4000;  fax  (908)  686-9292.  Copies  may  be 
inspected  at  the  FAA.  New  England  Region. 
Office  of  the  Regional  Counsel,  12  New 
England  Executive  Park.  Burlington,  MA;  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

Effective  Date 

(e)  This  amendment  becomes  effective  on 
November  7.  2002. 

Issued  in  Burlington,  Massachusetts,  on 
September  25.  2002. 
Jay  I.  Pardee, 

Manager,  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc.  02-24957  Filed  10-2-02;  8:45  am) 

BILUNG  CODE  4910-13-P 


DEPAFrnilENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39        I 

[Docket  No.  2002-SW-40-AO;  Anwndment 
39-12896;  AD  2002-1 S-51] 

RIN  2120-AA64 

Airworthin— a  Diractivas;  Slkoraky 
Aircraft  Corporation  Modal  S76A,  B, 
and  C  Haiicoptars 

AQENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
conunents. 

SUMMARY:  This  document  publishes  in 
the  Federal  Register  an  amendment 
adopting  Airworthiness  Directive  (AD) 
2002-15-51,  sent  previously  to  all 
known  U.S.  owners  and  operators  of  the 
specified  Sikorsky  Aircraft  Corporation 
(Sikorsky)  helicopters  by  individual 
letters^This  AD  requires,  before  further 
flight,  identifying  and  removing  any 
main  rotor  blade  (blade)  that  has  been 
damaged  by  lightning  and  any  blade 
with  an  imclear  service  history.  This  AD 
is  prompted  by  the  failure  of  a  blade  due 
to  lightning  strike  damage.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  failure  of  a  blade  and 


subsequent  loss  of  control  of  the 
helicopter. 

DATES:  Effective  October  18,  2002,  to  all 
persons  except  those  persons  to  whom 
it  was  made  immediately  effective  by 
Emergency  AD  2002-15-51,  issued  on 
July  26,  2002,  which  contained  the 
requirements  of  this  amendment. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  18, 
2002. 

Conunents  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
December  2,  2002. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Counsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  2002-SW- 
40-AD,  2601  Meacham  Blvd.,  Room 
663,  Fort  Worth,  Texas  76137.  You  may 
also  send  comments  electronically  to 
the  Rules  Docket  at  the  following 
address:  9-asw-adcomments@faa.gov. 

The  applicable  service  information 
may  be  obtained  fi-om  Sikorsky  Aircraft 
Corporation,  Attn:  Manager, 
Commercial  Tech  Support,  6900  Main 
Street,  Stratford,  Connecticut  06614, 
phone  (203)  386-3001.  fax  (203)  386- 
5983.  This  information  may  be 
examined  at  the  FAA,  Office  of  the 
Regional  Coimsel,  Southwest  Region, 
2601  Meacham  Blvd.,  Room  663,  Fort 
Worth,  Texas;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Noll,  Aviation  Safety  Engineer, 
Boston  Aircraft  Certification  Office,  12 
New  England  Executive  Park, 
Burlington,  MA  01803,  telephone  (781) 
238-7160,  fax  (781)  238-7199. 
SUPPlfMENTARY  INFORMATION:  On  July 
26,  2002,  the  FAA  issued  Emergency  AD 
2002-15-51,  for  the  specified  Sikorsky 
model  helicopters,  which  requires, 
before  fiulher  ffight,  reviewing  the  blade 
service  records  and  identifying  and 
removing  any  blade  damaged  by 
lightning  or  any  blade  with  an  imclear 
service  history.  That  action  was 
prompted  by  the  failure  of  a  blade  due 
to  lightning  strike  damage.  This 
condition,  if  not  corrected,  could  result 
in  blade  failure  and  subsequent  loss  of 
control  of  the  helicopter. 

The  FAA  has  reviewed  Sikorsky  Alert 
Service  Bulletin  No.  76-65-55A,  dated 
July  25,  2002  (ASB).  The  ASB  speofies 
reviewing  the  component  log  cards  or, 
if  necessary,  other  maintenance  and 
operational  records  or  the  service 
history  to  determine  if  a  blade  has  been 
damaged  by  a  lightning  strike,  either  in 
flight  or  on  the  ground.  If  the  records 


indicate  that  a  blade  has  been  damaged 
by  a  lightning  strike,  the  ASB  specifies 
removing  it  from  service  before  the  next 
flight.  If  the  service  history  cannot  be 
determined,  the  ASB  specifies  removing 
the  blade  before  the  next  flight. 

Since  the  unsafe  condition  described 
is  Ukely  to  exist  or  develop  on  other 
specified  model  helicopters  of  these 
same  type  designs,  the  FAA  issued 
Emergency  AD  2002-15-51  to  prevent 
failure  of  a  blade  and  subsequent  loss  of 
control  of  the  helicopter.  The  AD 
requires  the  following  before  further 
flight: 

•  Reviewing  the  records  for  damage 
to  a  blade  due  to  a  lightning  strike. 

•  Removing  any  blade  that  has  been 
damaged  by  lightning. 

•  Removing  any  blade  if  the  blade 
service  history  cannot  be  determined. 

•  Removing  any  blade  with  lightning 
strike  damage. 

The  actions  must  be  accomplished  in 
accordance  with  the  ASB  described 
previously.  The  short  compliance  time 
involved  is  required  because  the 
previously  described  critical  unsafe 
condition  can  adversely  affect  the 
structural  integrity  and  controllability  of 
the  helicopter.  Therefore,  reviewing  the 
records  for  lightning  strike  damage, 
removing  any  blade  damaged  by 
lightning,  and  removing  any  blade  if  the 
blade  service  history  is  unclear  are 
required  before  further  flight,  and  this 
AD  must  be  issued  immediately. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opportimity  for  prior  public 
comment  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
effective  immediately  by  individual 
letters  issued  on  July  26,  2002,  to  all 
known  U.S.  owners  and  operators  of  the 
specified  Sikorsky  model  helicopters, 
lliese  conditions  still  exist,  and  the  AD 
is  hereby  published  in  the  Federal 
Register  as  an  amendment  to  14  CFR 
39.13  to  make  it  effective  to  all  persons. 

The  FAA  estimates  that  this  AD  will 
affect  150  heUcopters  of  U.S.  registry 
and  will  take  approximately  2  work 
hoiu^  per  helicopter  to  accomplish  the 
required  actions  at  an  average  labor  rate 
of  $60  per  work  hour.  Required  parts 
will  cost  approximately  $102,640  per 
helicopter.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $15, 
414,000. 

Comments  Incited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
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invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Commimications  should  identify  the 
Rules  Docket  ntunber  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  conunents  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available  in  the  Rules 
Docket  for  examination  by  interested 
persons.  A  report  that  summarizes  each 
FAA-public  contact  concerned  with  the 
substance  of  this  AD  will  be  filed  in  the 
Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  mailed 
comments  submitted  in  response  to  this 
rule  must  submit  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  2002-SW- 
40-AD."  The  postcard  will  be  date 
stamped  and  returned  to  the 
commenter. 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  imsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979).  ff  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedines,  a  final 
regtdatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 


Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  piusuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1,  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Autliority:  49  U.S.C.  106(g).  40113, 44701. 

f  39.1 3    [AmandMl] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

2002-15-51    Sikorsky  Aircraft  Corporation: 

Amendment  39-12896.  Docket  No. 
2002-SW-40-AD. 

Applicability:  Model  S-76A,  B,  and  C 
helicopters,  certificated  in  any  category. 

Note  1:  This  AO  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and  if  the  unsafe  condition  has  not 
l)een  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  before  further  flight, 
unless  accomplished  previously. 

To  prevent  failure  of  a  main  rotor  blade 
(blade)  and  subsequent  loss  of  control  of  the 
helicopter,  accomplish  the  following: 

(a)  Review  the  blade  service  records  and 
other  records  in  accordance  with  the 
Accomplishment  Instructions,  paragraphs 
3.A.(1).  (2).  and  (3),  of  Sikorsky  Aircraft 
Corporation  Alert  Service  Bulletin  No.  76- 
65-55A,  dated  July  25,  2002,  for  evidence  of 
damage  to  a  blade  due  to  a  lightning  strike. 
Before  further  flight,  remove  any  blade 
identified  as  having  been  damaged  by 
lightning. 

(b)  Remove  blades,  serial  number  A086- 
00167,  00429,  00798,  00999,  01165.  01168. 
01291,  and  02504,  which  are  known  to  have 
sustained  lightning  damage. 

(c)  If  the  blade  service  history  cannot  be 
determined,  remove  the  blade  from  service 
before  further  flight. 

(d)  After  the  effective  date  of  this  AD, 
should  a  blade  be  subjected  to  lightning 


strike  damage,  remove  the  blade  from  service 
before  the  next  flight. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Boston 
Aircraft  Certification  Office  (ACO),  FAA. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager,  Boston  ACO.  Blades 
removed  ftom  service  in  accordance  with  this 
AD  may  be  returned  to  service  under  a 
process  approved  by  the  Manager,  Boston 
ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Boston  ACO. 

(f)  Special  flight  permits  will  not  be  issued, 
(a)  Reviewing  the  blades  service  records 

and  other  records  shall  be  done  in 
accordance  with  the  Accomplishment 
Instructions,  paragraphs  3.A.(1).  (2),  and  (3) 
of  Sikorsky  Aircrdt  Corporation  Alert 
,  Service  Bulletin  No.  76-65-55A.  dated  July 
25,  2002.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Sikorsky  Aircraft  Corporation,  Attn: 
Manager,  Commercial  Tech  Support.  6900 
Main  Street,  Stratford,  Connecticut  06614. 
phone  (203)  386-3001,  fax  (203)  386-5983. 
Copies  may  be  inspected  at  the  FAA,  Office 
of  the  Regional  Counsel,  Southwest  Region, 
2601  Meacham  Blvd.,  Room  663.  Fort  Worth, 
Texas;  or  at  the  Office  of  the  Federal  Register. 
800  North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

(h)  This  amendment  becomes  effective  on 
October  18,  2002,  to  all  persons  except  those 
persons  to  whom  it  was  made  immediately 
effective  by  Emergency  AD  2002-15-51. 
issued  )uly  26,  2002,  which  contained  the 
requirements  of  this  amendment. 

Issued  in  Fort  Worth.  Texas,  on  September 
18,  2002. 
Eric  D.  Bries, 

Acting  Manager,  Rotorcraft  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc.  02-24994  Filed  10-2-02;  8:45  am] 
BHJJNQ  COOK  4«10-ia-P 


DEPARTMENT  OF  TRANSPORTATION 
Fadaral  AvtaUon  AdmimatrBllon 

14  CFR  Part  39 

[Docket  No.  2001-SW-7»-AD;  Amendnwnl 
39-12097;  AO  2002-M-02] 

RIN  2120-AA64 

Airworthinaaa  DIractivaa;  Ball 
Hallcoplar  Taxtron,  A  Dhdalon  ol 
Taxtron  Canada  Modal  222, 222B, 
222U,  230.  and  430  HaMcoptafa 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 
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SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  for  the 
specified  Bell  Helicopter  Textron,  A 
Division  of  Textron  Canada  (BHTC), 
model  helicopters  that  requires 
removing  sealant  from  the  forward 
tooling  hole  in  the  right-hand  upper  fuel 
enclosure  area.  This  amendment  is 
prompted  by  the  determination  that  fuel 
or  water  could  accumulate  in  the  right- 
hand  upper  fuel  enclosure.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  accumulation  of  fuel  in  the 
right-hand  upper  fuel  enclosure  area,  a 
fire,  and  a  subsequent  forced  landing. 

DATES:  Effective  November  7,  2002. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
7,  2002. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  BeU  Helicopter  Textron,  A 
Division  of  Textron  Canada,  12,800  Rue 
de  I'Avenir,  Mirabel,  Quebec  J7J1R4, 
telephone  (450)  437-2862  or  (800)  363- 
8023,  fax  (450)  433-0272.  This 
information  may  be  examined  at  the 
FAA,  Office  of  the  Regional  Counsel, 
Southwest  Region,  2601  Meacham 
Blvd.,  Room  663,  Fort  Worth,  Texas;  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Ed 

Cuevas,  Aviation  Safety  Engineer,  FAA, 
Rotorcraft  Directorate,  Regulations 
Group.  Fort  Worth,  Texas  76193-0111, 
telephone  (817)  222-5355,  fax  (817) 
222-5961.  j 

SUPPl£MENTARY  INFORMATION:  A 
proposal  to  amend  14  CFR  part  39  to 
include  an  AD  for  BHTC  Model  222, 
222B.  222U,  230.  and  430  helicopters, 
was  pubUshed  in  the  Federal  Register 
on  April  30,  2002  (67  FR  21185).  That 
action  proposed  to  require  removing 
sealant  from  the  forward  tooling  hole  in 
the  right-hand  upper  fuel  enclosure 
area. 

Transport  Canada,  the  airworthiness 
authority  for  Canada,  notified  the  FAA 
that  an  unsafe  condition  may  exist  on 
BHTC  Model  222,  222B,  222U.  230,  and 
430  helicopters.  Transport  Canada 
advises  that  a  condition  exists  that  can 
result  in  an  accumulation  of  fuel  in  the 
xight-hand  upper  fuel  enclosure  area. 

BHTC  has  issued: 

•  Bell  Helicopter  Textron  Alert 
Service  Bulletin  (ASB)  No.  222-01-89, 
for  Model  222  helicopters,  serial 
numbers  (S/N)  47006  through  47089, 
and  Model  222B  helicopters,  S/N  47131 
through  47156: 


•  ASB  No.  222U-O1-60,  for  Model 
222U  helicopters,  S/N  47501  through 
47574; 

•  ASB  No.  230-01-20,  for  Model  230 
helicopters,  S/N  23001  through  23038; 
and 

•  ASB  No.  430-01-21.  for  Model  430 
helicopters,  S/N  49001  through  49079. 
All  of  the  ASB's  are  dated  February  7, 
2001.  All  of  these  ASB's  specify 
procedures  for  removing  the  sealant 
from  the  existing  forward  tooling  hole 
located  in  the  panel  assembly  to  provide 
enclosure  drainage.  Transport  Canada 
classified  these  ASB's  as  mandatory  and 
issued  AD  No.  CF-2001-22.  dated  May 
24,  2001,  to  ensure  the  continued 
airworthiness  of  these  helicopters  in 
Canada. 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposal  or  the  FAA's  determination  of 
the  cost  to  the  public.  The  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed,  with  two  changes. 
The  manufactiner's  name  was 
incorrectly  stated  in  the  notice,  and  is 
corrected  in  this  AD.  Also,  the  name  of 
the  FAA  employee  to  contact  for  further 
information  is  changed  in  this  AD.  The 
FAA  has  determined  that  these  changes 
will  neither  increase  the  economic 
burden  on  any  operator  nor  increase  the 
scope  of  the  AD. 

The  FAA  estimates  that  151 
helicopters  of  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  5  work  hours  per 
helicopter  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Based  on  these 
figines,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$45,300. 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
'  or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  nimiber  of  small  entities 
under  the  criteria  of  the  Regulatory 


Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regiilations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

2002-20-02    Bell  Helicopter  Textron,  A 
Division  of  Textron  Canada: 

Amendment  39-12897.  Docket  No. 
2001-SW-73-AD. 

Applicability:  Model  222  helicopters,  serial 
numbers  (S/N)  47006  through  47089;  Model 
222B  helicopters,  S/N  47131  through  47156; 
Model  222U  helicopters.  S/N  47501  through 
47574:  Model  230  helicopters.  S/N  23001 
through  23038;  and  Model  430  helicopters, 
S/N  49001  through  49079,  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  helicopter 
identiHed  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  at  the  next  annual  or 
100-hour  inspection,  whichever  occurs  first, 
unless  accomplished  previously. 

To  prevent  accumulation  of  fuel  in  the 
right-hand  upper  fuel  enclosure  area,  a  fire, 
and  a  subsequent  forced  landing,  accomplish 
the  following: 

(a)  Remove  the  sealant  from  the  forward 
tooling  hole  in  the  right-hand  upper  fuel 
enclosure  area  in  accordance  with  the 
Accomplishment  Instructions  in  Bell 
Helicopter  Textron  Alert  Service  Bulletin 
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(ASB)  No.  222-01-89,  for  the  Model  222 
helicopters  and  Model  222B  helicopters;  ASB 
No.  222U-01-60,  for  the  Model  222U 
helicopters;  ASB  No.  230-01-20,  for  the 
Model  230  helicopters;  and  ASB  No.  430-01- 
21,  for  the  Model  430  helicopters,  all  dated 
February  7,  2001. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Regulations 
Group,  Rotorcraft  Directorate,  FAA. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  conciu  or  comment  and  then  send 
it  to  the  Manager,  Regulations  Group. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Regulations  Group. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  14  CFR  21.197  and  21.199 
to  operate  the  helicopter  to  a  location  where 
the  requirements  of  this  AD  can  be 
accomplished. 

(d)  The  sealant  removal  shall  be  done  in 
accordance  with  the  Accomplishment 
Instructions  in  Bell  Helicopter  Textron  Alert 
Service  Bulletin  (ASB)  No.  222-01-89,  for 
the  Model  222  helicopters  and  Model  222B 
helicopters;  ASB  No.  222U-01-60,  for  the 
Model  222U  helicopters;  ASB  No.  230-01- 
20,  for  the  Model  230  helicopters;  and  ASB 
No.  430-01-21,  for  the  Model  430 
helicopters,  all  dated  February  7,  2001.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  5S2(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Bell 
Helicopter  Textron.  A  Division  of  Textron 
Canada,  12,800  Rue  de  I'Avenir,  Mirabel, 
Quebec  I7J1R4,  telephone  (450)  437-2862  or 
(800)  363-8023,  fax  (450)  433-0272.  Copies 
may  be  inspected  at  the  FAA,  Office  of  the 
Regional  Counsel,  Southwest  Region,  2601 
Meacham  Blvd.,  Room  663,  Fort  Worth, 
Texas;  or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

(e)  This  amendment  becomes  effective  on 
November  7.  2002. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Transport  Canada  (Canada)  AD  No.  CF- 
2001-22,  dated  May  24,  2001. 

Issued  in  Fort  Worth,  Texas,  on  September 
20,  2002. 
Eric  D.  Bries, 

Acting  Manager,  Rotorcraft  Directorate. 
Aircraft  Certification  Service. 
(FR  Doc.  02-24991  Filed  10-2-02;  8:45  am] 
BHJJNQ  CODE  4»10-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117  '• 

[CGD07-O2-1191 

DratwiNldgs  Operation  Regulations; 
Hobs  Sound  tirldga  (SR  708),  Atlantic 
Intracoastal  Waterway,  mHe  996.0, 
HolM  Sound,  Martin  County,  FL 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  temporary  deviation 

from  regidations. 

summary:  The  Commander,  Seventh 
Coast  Guard  District  has  approved  a 
temporary  deviation  from  the 
regiilations  governing  the  operation  of 
the  Hobe  Sound  (SR  708)  bridge,  at 
Hobe  Sound,  across  the  Atlantic 
Intracoastal  Waterway,  mile  996.0  in 
Hobe  Sound,  Florida.  This  deviation 
will  allow  the  bridge  to  only  open  a 
single  leaf  of  the  bridge  from  8  a.m. 
until  5  p.m.  on  October  9,  2002  and 
October  10,  2002.  Double-leaf  openings 
will  be  available  with  a  two-hour 
advance  notice  to  the  bridge  tender. 
This  temporary  deviation  is  required  to 
allow  the  bridge  owner  to  safely 
complete  emergency  repairs. 
DATES:  This  deviation  is  effective  from 
8  a.m.  on  October  9,  2002  until  5  p.m. 
on  October  10,  2002. 
ADDRESSES:  Material  received  from  the 
public,  as  well  as  documents  indicated 
in  this  preamble  as  being  available  in 
the  docket,  are  part  of  docket  [CGD07- 
02-119]  and  are  available  for  inspection 
or  copjring  at  Commander  (obr).  Seventh 
Coast  Guard  District,  909  S.E.  Ist 
Avenue,  Room  432,  Miami,  FL  33131 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  MF0RMAT10N  CONTACT:  Mr. 
Barry  Dragon,  Project  Manager,  Seventh 
Coast  Guud  District,  Bridge  Branch  at 
(305) 415-6743. 

SUPPLEMENTARY  MFORMATKM:  The 
existing  regulations  for  the  Hobe  Sound 
(SR  708)  bridge  in  33  CFR  117.5,  require 
the  bridge  to  open  on  signal.  Martin 
Coimty  notified  the  Coast  Guard  on 
September  8,  2002,  that  they  needed  to 
operate  a  single-leaf  of  the  drawbridge 
to  safely  effect  emergency  repairs.  A 
double-leaf  opening  will  be  available 
with  two-hoins  advance  notice  provided 
to  the  bridge  tender. 

The  Commander,  Seventh  Coast 
Guard  District  has  granted  a  temporary 
deviation  from  the  operating 
requirements  listed  in  33  CFR  117.5  to 
complete  repairs  to  the  bridge.  Under 
this  deviation,  the  Hobe  Sound  bridge 
need  only  open  a  single  leaf  bom  8  a.m. 


imtil  5  p.m.  on  October  9,  2002  and 
October  10,  2002.  A  double-leaf  opening 
will  be  available  with  two-hours 
advance  notice  provided  to  the  bridge 
tender. 

Dated:  September  25.  2002. 
Greg  Shapley, 

Chief,  Bridge  Administration,  Seventh  Coast 
Guard  District. 
[FR  Doc.  02-25087  Filed  10-2-02;  Q:45  am] 

BNJJNQ  COOC  4«10-15-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 
(CGD07-02-120] 

DrawlMldge  Operation  Regulations; 
Gasparilla  IslaiKl  Causeway 
Swingbrldge.  Gulf  Intracoastel 
Waterway,  Boca  Grande,  Charlotte 
County,  FL 

agency:  Coast  Guard,  IX)T. 

ACTION:  Notice  of  temporary  deviation 

from  regulations. 

summary:  The  Commander,  Seventh 
Coast  Guard  District,  has  approved  a 
temporary  deviation  from  the 
regulations  governing  the  operation  of 
the  Gasparilla  Island  Causeway 
Swingbridge,  across  the  Gulf 
Intracoastal  Waterway,  mile  34.3,  at 
Boca  Grande,  Florida.  This  deviation 
allows  the  bridge  to  remain  in  the 
closed  position  from  7  p.m.  on  October 
14,  2002,  until  7  a.m.  on  October  15,' 
2002,  and  from  7  p.m.  on  October  15, 
2002  until  7  a.m.  on  October  16,  2002. 
This  temporary  deviation  is  required  to 
allow  the  bridge  owner  to  safely 
complete  emergency  replacement  of  the 
bridge  couplings. 

DATES:  This  deviation  is  effective  frx>m 
7  p.m.  on  October  14,  2002  until  7  a.m. 
on  October  16,  2002. 
ADDRESSES:  Material  received  from  the 
public,  as  well  as  dociunents  indicated 
in  this  preamble  as  being  available  in 
the  docket  [CGD07-02-1201  will 
become  part  of  this  docket  and  will  be 
available  for  inspection  or  copying  at 
Commander  (obr).  Seventh  Coast  Guard 
District,  909  S.E.  1st  Avenue,  Room  432, 
Miami,  FL  33131  between  7:30  a.m.  and 
4  p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Barry  Dragon,  Project  Officer,  Seventh 
Coast  Guard  District,  Bridge  Section  at 
(305)  415-6743. 

SUPPLEMENTARY  INFORMATION:  The 
existing  regulations  for  the  Gasparilla 
Island  Causeway  Swingbridge  in  33  CFR 
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117.287(a-l),  requires  the  swingbridge 
to  open  on  signal;  except  that  from 
January  1  to  May  31,  from  7  a.m.  to  5 
p.m.,  the  draw  need  open  only  on  the 
hour,  quarter  hour,  half  hour,  and  three 
quarter  hour. 

The  Gasparilla  Island  Bridge 
Authority  notified  the  Coast  Guard  on 
September  13.  2002  that  they  needed  to 
close  the  bridge  to  vessel  traffic  for  two 
twelve  hour  periods  to  effect  emergency 
replacement  of  the  couplings.  The 
Commander.  Seventh  Coast  Guard 
District  has  granted  a  temporary 
deviation  from  the  operating 
requirements  listed  in  33  CFR 
117.287(a-l)  to  complete  repairs  to  the 
swingbridge.  Under  this  deviation,  the 
Gasparilla  Island  Causeway 
Swingbridge,  mile  34.3  at  Boca  Grande, 
need  not  open  to  vessel  traffic,  from  7 
p.m.  on  October  14,  2002  until  7  a.m.  on 
October  15,  2002  and  from  7  p.m.  on 
October  15,  2002  until  7  a.m.  on  October 
16.  2002. 


Dated:  September  26.  2002. 
Greg  Shapley, 

Chief.  Bridge  Administration  Branch.  Seventh 
Coast  Guard  District. 

[FR  Doc.  02-25190  Filed  10-2-02;  8:45  am) 
BILUNQ  CODE  4910-1S-P 

^ 

DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[COTP  New  Orteans-02-005] 

RiN2115— AA97 

Security  Zonas;  Lower  Mississippi 
River,  Southwest  Pass  Sea  Buoy  to 
Mile  Marker  96.0,  New  Orleans,  LA 

AGENCY:  Coast  Guard,  DOT. 
action:  Final  rule. 

summary:  The  Coast  Guard  is 
establishing  permanent  moving  security 
zones  around  cruise  ships  entering  and 
departing  the  Lower  Mississippi  River 
(LMR)  frt>m  the  Southwest  Pass  sea 
buoy  to  mile  marker  96.0.  These 
security  zones  are  needed  for  the  safety 
and  security  of  these  vessels.  Entry  into 
these  zones  is  prohibited  to  all  persons 
and  vessels  unless  authorized  by  the 
Captain  of  the  Port  New  Orleans  or 
designated  representative. 
DATES:  This  rule  is  effective  beginning  8 
a.m.  October  15,  2002. 
ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
[COTP  New  Orleans-02-005]  and  are 
available  for  inspection  or  copying  at 


Marine  Safety  Office  New  Orleans,  1615 
Poydras  Street,  New  Orleans,  LA,  70112 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ensign  Matthew  Dooris,  Marine  Safety 
Office  New  Orleans,  Port  Waterways 
Management,  at  (504)  589-4251. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

On  June  11.  2002,  the  Coast  Guard 
published  a  notice  of  proposed 
rulemaking  (NPRM)  entitled  "Security 
Zone;  Lower  Mississippi  River, 
Southwest  Pass  Sea  Buoy  to  Mile 
Marker  96.0,  New  Orleans,  LA",  in  the 
Federal  Register  (67  FR  39924).  We 
received  no  comments  on  the  proposed 
rule.  No  public  hearing  was  requested, 
and  none  was  held. 

Under  5  U.S.C.  553(d)(3),  the  Coast 
Guard  finds  that  good  cause  exists  for 
making  this  rule  effective  less  than  30 
days  after  publication  in  the  Federal 
Register.  National  seciuity  and 
intelligence  officials  continue  to  warn 
that  future  terrorist  attacks  against 
United  States  interests  are  likely.  The 
temporary  final  rule  published  in  the 
Federal  Register  on  Jime  11,  2002  (67 
FR  39853)  expires  on  October  15,  2002. 
When  the  temporary  rule  expires,  this 
final  rule  replaces  it.  Any  delay  in 
making  this  final  rule  effective  would  be 
contrary  to  the  public  interest  because 
action  is  necessary  to  protect  against  the 
possible  loss  of  life,  injury,  or  damage 
to  property. 

Background  and  Purpose 

On  September  11,  2001,  both  towers 
of  the  World  Trade  Center  and  the 
Pentagon  were  attacked  by  terrorists. 
National  security  and  intelligence 
officials  have  warned  that  future 
terrorist  attacks  against  civilian  targets 
may  be  anticipated.  In  response  to  these 
terrorist  acts,  heightened  awareness  and 
secvuity  of  our  ports  and  harbors  and 
the  vessels  that  transit  them  is 
necessary.  Due  to  the  increased  safety 
and  security  concerns  surroimding  the 
transit  of  cruise  ships,  the  Captain  of  the 
Port,  New  Orleans  established 
temporary  security  zones  around  these 
vessels  [COTP  New  Orleans-02-O04[. 
The  temporary  final  rule  was  published 
June  11,  2002  in  the  Federal  Register 
(67  FR  39853)  and  remains  in  effect 
until  8  a.m.  October  15,  2002.  We 
received  no  comments  concerning  this 
temporary  final  rule. 

Advisories  regarding  threats  of 
terrorism  continue.  The  Captain  of  the 
Port  New  Orleans  has  determined  that 
there  is  a  need  for  these  seciuity  zones 
to  remain  in  effect  indefinitely.  The 


Captain  of  the  Port  New  Orleans  is 
establishing  permanent  security  zones 
around  these  vessels  as  they  transit 
between  Southwest  Pass  and  mile 
marker  96.0  LMR. 

Moving  seciuity  zones  are  established 
when  a  cruise  ship  passes  the 
Southwest  Pass  Entrance  Lighted  Buoy 
"SW"  inbound  and  continues  through 
its  transit,  mooring,  and  retiun  transit 
until  it  passes  the  sea  buoy  outboimd. 
Diu-ing  this  time,  no  vessel  may  operate 
within  500  yards  of  a  cruise  ship  unless 
operating  at  the  minimiun  safe  speed 
required  to  maintain  a  safe  course. 
Except  as  described  in  this  rule,  no 
person  or  vessel  is  permitted  to  enter 
within  100  feet  of  a  cruise  ship  unless 
expressly  authorized  by  the  Captain  of 
the  Port  New  Orleans.  Moored  vessels  or 
vessels  anchored  in  a  designated 
anchorage  area  are  permitted  to  remain 
within  100  feet  of  a  cruise  ship  while  it 
is  in  transit. 

The  establishment  of  moving  security 
zones  described  in  this  rule  will  be 
announced  to  mariners  via  Marine 
Safety  Information  Broadcast. 

For  the  purpose  of  this  final  rule  the 
term  "cruise  ship"  is  defined  as  a 
passenger  vessel  over  100  gross  tons, 
carrying  more  than  12  passengers  for 
hire,  making  a  voyage  lasting  more  than 
24  hoiu-s  any  part  of  which  is  on  the 
high  seas,  and  for  which  passengers  are 
embarked  or  disembarked  in  the  United 
States  or  its  territories.  This  definition 
covers  passenger  vessels  that  must 
comply  with  33  CFR  parts  120  and  128.. 

Discussion  of  Comments  and  Changes 

We  received  no  comments  on  the 
proposed  rule  or  temporary  final  rule. 
The  inner  perimeter  of  the  security  zone 
was  changed  from  100  yards  to  100  feet 
to  allow  for  the  passage  of  other  vessels 
at  bends  and  other  narrow  areas  of  the 
Lower  Mississippi  River.  Because  this 
change  is  less  restrictive  than  the 
proposed  rule  we  did  not  issue  a 
supplemental  NPRM. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regidatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regidatory  and 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040,  February  26,  1979). 

We  expect  the  economic  impact  of 
this  rule  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
10(e)  of  the  regulatory  policies  and 
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procedures  of  DOT  is  unnecessary.  The 
impacts  on  routine  navigation  are 
expected  to  be  minimal  as  the  zones 
will  only  impact  navigation  for  a  short 
period  of  time  and  the  size  of  the  zones 
allows  for  the  transit  of  most  vessels 
with  minimal  delay. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601 — 612).  we  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  smeill  entities. 
This  rule  will  affect  the  following 
entities,  some  of  which  may  be  small 
entities:  the  owners  or  operators  of 
vessels  intending  to  transit  Southwest 
Pass  and  the  Lower  Mississippi  River,  to 
mile  marker  96.0.  These  security  zones 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  size  of  the  security  zones 
allow  for  vessels  to  safely  transit  around 
or  through  the  zones  with  minimal 
interference. 

If  you  are  a  small  business  entity  and 
are  significantly  affected  by  this 
regulation  please  contact  ENS  Matthew 
Dooris,  U.S.  Coast  Guard  Marine  Safety 
Office  New  Orleans,  1615  Poydras 
Street,  New  Orleans.  Louisiana  at  (504) 
589-4251. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  offered  to  assist  small  entities 
in  understanding  the  rule  so  they  could 
better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking  processes. 

Small  businesses  may  send  conunents 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 


Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  affect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
would  not  create  an  environmental  risk 
to  health  or  risk  to  safety  that  might 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  imder  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Govermnents, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 


responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantiy  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  Order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figure  2-1, 
paragraph  (34){g)  of  Commandant 
Instruction  M16475.1D,  this  rule  is 
categorically  excluded  from  further 
envirorunental  documentation  because 
this  rule  is  not  expected  to  result  in  any 
significant  environmental  impact  as 
described  in  the  National 
Environmental  Policy  Act  of  1969 
(NEPA).  A  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  where  indicated  under 
ADDRESSES. 

List  of  Subiects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures  and 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATKW 
AREAS  AND  UNITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191: 
33  CFR  1.05-l(g).  6.04-1.  6.04-6.  and  160.5; 
49  CFR  1.46. 

2.  Add  §  165.812  to  read  as  follows: 

§165.812    Security  Zonas;  Lower 
Mississippi  Rivar,  Souttiwaat  Pass  Saa 
Buoy  to  Mile  Marker  96.0,  New  Orleans,  LA. 

(a)  Location.  Within  the  Lower 
Mississippi  River  and  Southwest  Pass, 
moving  security  zones  are  established 
around  all  cruise  ships  between  the 
Southwest  Pass  Entrance  Lighted  Buoy 
"SW",  at  approximate  position 
28''52'42'TM.  89°25'54'^  [NAD  83]  and 
Lower  Mississippi  River  mile  markef 
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96.0  in  New  Orleans,  Louisiana.  These 
moving  security  zones  encompass  all 
waters  within  500  yards  of  a  cruise  ship. 
These  zones  remain  in  effect  during  the 
entire  transit  of  the  vessel  and  continue 
while  the  cruise  ship  is  moored  or 
anchored. 

(b)  Regulations.  (1)  Entry  of  persons 
and  vessels  into  these  zones  is 
prohibited  unless  authorized  as  follows. 

(i)  Vessels  may  enter  within  500  yards 
but  not  closer  than  100  feet  of  a  cruise 
ship  provided  they  operate  at  the 
itiinimiim  speed  necessary  to  maintain  a 
safe  course. 

(ii)  No  person  or  vessel  may  enter 
within  100  feet  of  a  cruise  ship  unless 
expressly  authorized  by  the  Coast  Guard 
Captain  of  the  Port  New  Orleans  or  his 
designated  representative. 

(iii)  Moored  vessels  or  vessels 
anchored  in  a  designated  anchorage  area 
are  permitted  to  remain  within  100  feet 
of  a  cruise  ship  while  it  is  in  transit. 

(2)  Vessels  requiring  entry  within  500 
yards  of  a  cruise  ship  that  cannot  slow 
to  the  minimum  speed  necessary  to 
maintain  a  safe  course  must  request 
express  permission  to  proceed  from  the 
Captain  of  the  Port  New  Orleans  or  his 
designated  representative. 

(3)  For  the  purpose  of  this  rule  the 
term  "cruise  ship"  is  defined  as  a 
passenger  vessel  over  100  gross  tons, 
carrying  more  than  12  passengers  for 
hire,  making  a  voyage  lasting  more  than 
24  hours,  any  part  of  which  is  on  the 
high  seas,  and  for  which  passengers  are 
embarked  or  disembarked  in  the  United 
States  or  its  territories. 

(4)  The  Captain  of  the  Port  New 
Orleans  will  inform  the  public  of  the 
moving  security  zones  around  cruise 
ships  via  Marine  Safety  Information 
Broadcasts. 

(5)  To  request  permission  as  required 
by  these  regulations  contact  "New 
Orleans  Traffic"  via  VHF  Channels  13/ 
67  or  via  phone  at  (504)  589-2780  or 
(504)589-6261. 

(6)  All  persons  and  vessels  within  the 
moving  security  zones  shall  comply 
with  the  instructions  of  the  Captain  of 
the  Port  New  Orleans  and  designated 
on-scene  U.S.  Coast  Guard  patrol 
personnel.  On-scene  U.S.  Coast  Guard 
patrol  personnel  include  commissioned, 
warrant,  and  petty  officers  of  the  U.S. 
Coast  Guard. 

(c)  Authority.  In  addition  to  33  U.S.C. 
1231,  the  authority  for  this  section 
includes  33  U.S.C.  1226. 

Dated:  September  18.  2002. 
R.W.  Branch, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port  New  Orleans. 

[FR  Doc.  02-25086  Filed  10-2-02:  8:45  am) 
■UJNQ  COOE  4S10-1S-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  654 

[Docket  No.  020606141-2212-4)2;  I.D. 
031402C] 

RIN  0648-AN10 

Stone  Crab  Rshery  of  the  Gulf  of 
Mexico;  Amendment  7 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Final  rule. 

summary:  NMFS  issues  this  final  rule  to 
implement  Amendment  7  to  the  Fishery 
Management  Plan  for  the  Stone  Crab 
Fishery  of  the  Gulf  of  Mexico  (FMP). 
This  final  rule  establishes  a  Federal  trap 
limitation  program  for  the  commercial 
stone  crab  fishery  in  the  exclusive 
economic  zone  (EEZ)  off  Florida's  west 
coast,  including  the  area  off  Monroe 
County,  FL  (i.e.,  the  management  area) 
that  complements  the  stone  crab  trap 
limitation  program  implemented  by  the 
Florida  Fish  and  Wildlife  Conservation 
Commission  (FFWCC).  The  Federal 
program  recognizes  the  FFWCC's 
license,  trap  certificates,  and  trap  tags 
for  use  in  the  EEZ  in  lieu  of  a  Federal 
permit,  but  would  not  require  them  in 
addition  to  a  Federal  permit.  Under  the 
Federal  program,  a  person  who  meets 
the  Federal  eligibility  requirements  and 
who  does  not  possess  the  license  and 
trap  certificates  required  by  the  FFWCC 
could  be  issued  a  Federal  vessel  permit, 
a  trap  certificate,  and  trap  tags  vdid  in 
the  FF.7.  only.  Amendment  7  also  revises 
the  Protocol  and  Procedure  for  an 
Enhanced  Cooperative  Management 
System  (Protocol)  consistent  with 
Florida's  constitutional  revisions  that 
transferred  authority  for  implementation 
of  fishery-related  rules  from  the 
Governor  and  Cabinet  to  the  FFWCC. 
The  intended  effect  is  to  establish  a 
Federal  program  that  complements  and 
enhances  the  effectiveness  of  the 
FFWCC's  trap  limitation  program  and, 
thereby,  helps  to  reduce 
overcapitalization  in  the  stone  crab 
fishery. 

DATES:  This  final  rule  is  effective 
November  4,  2002,  except  for 
amendments  to  §  654.4  (a),  which  is 
effective  December  2,  2002. 
ADDRESSES:  Comments  regarding  the 
coUection-of-information  requirements 
contained  in  this  final  rule  should  be 
sent  to  Robert  Sadler,  NMFS.  9721 
Executive  Center  Drive  N.,  St. 


Petersburg,  FL  33702,  and  to  the  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB).  Washington,  DC  20503 
(Attention:  NOAA  Desk  Officer). 

Copies  of  a  supplemental 
environmental  assessment  and  an 
expanded  Finding  of  No  Significant 
Impact  statement,  prepared  by  NMFS, 
are  available  from  the  Southeast 
Regional  Office,  NMFS.  9721  Executive 
Center  Drive  N.,  St.  Petersburg,  FL 
33702;  telephone:  727-570-5305;  fax: 
727-570-5583. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Godcharles,  telephone:  727-570- 
^305,  fax:  727-570-5583,  e-mail: 
Mark.Godcharles@noaa.gov. 

SUPPLEMENTARY  INFORMATION:  The  FMP 
was  prepared  by  the  Gulf  of  Mexico 
Fishery  Management  Council  (Council) 
and  is  implemented  under  the  authority 
of  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act)  by  regulations 
at  50  CFR  part  654. 

On  April  18,  2002,  NMFS  announced 
the  availability  of  Amendment  7  and 
requested  public  comment  on  it  (67  FR 
19155).  A  proposed  rule  to  implement 
the  measures  in  Amendment  7,  with  a 
request  for  comments,  was  published  on 
June  25,  2002  (67  FR  42744).  NMFS 
approved  the  amendment  on  July  17. 
2002.  The  background  and  rationale  for 
the  measures  in  the  amendment  and 
proposed  rule  are  contained  in  the 
preamble  to  the  proposed  rule  and  are 
not  repeated  here. 

Comments  and  Responses 

NMFS  received  two  comments  fit)m 
the  FFWCC  on  the  proposed  rule. 

Comment:  The  FFWCC's  first 
comment  expressed  support  for  the 
proposed  rule  and  urged  that  NMFS 
implement  the  rule  as  soon  as  possible. 
The  FFWCC  subsequently  submitted  a 
comment  requesting  that  the  rule  be 
revised  to  clarify  explicitly  that  transfer 
of  trap  certificates  and  trap  tags  is 
prohibited,  except  for  use  on  another 
vessel  owned  by  the  same  entity  that 
qualified  for  them. 

Response:  NMFS  has  revised 
§  654.4(a)(9),  consistent  with  the  intent 
of  the  proposed  rule,  that  trap 
certificates  and  annual  trap  tags  are  not 
transferable  or  assignable,  except  that  an 
owner  of  a  permitted  vessel  may  request 
that  they  be  transferred  for  use  on 
another  vessel  owned  by  the  same 
entity.  NMFS  will  implement  the  trap 
limitation  prdgram  specified  in  this 
final  nde  as  soon  as  possible,  consistent 
with  providing  a  reasonable  time  period 
for  permit  application  and  issuance  of 
permits,  certificates,  and  trap  tags. 
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Change  From  the  Proposed  Rule 

In  §  654.3,  paragraph  (a)  has  been 
revised  to  correct  the  outdated  cross 
reference  to  §  620.3,  which  should  read 
§  600.705,  and  to  eliminate  the  cross 
reference  to  paragraph  (d)  which  is 
removed  by  this  final  rule. 

In  §  654.4(a),  introductory  text,  the 
effective  date  for  the  permit  requirement 
has  been  revised  to  read  60  days  after 
date  of  publication  in  the  Federal 
Register  rather  than  October  1.  2002.  It 
was  not  possible  to  publish  this  final 
rule  in  time  to  accommodate  permit 
application  and  issuance  procedures 
prior  to  the  previous  October  1,  2002 
deadline. 

As  described  above,  §  654.4(a)(9)  has 
been  revised  to  clarify,  consistent  with 
the  intent  of  the  proposed  rule,  that  trap 
certificates  and  annual  trap  tags  are  not 
transferable  or  assignable,  except  that  an 
owner  of  a  permitted  vessel  may  request 
that  they  be  transferred  for  use  on 
another  vessel  owned  by  the  same 
entity. 

Classification 

The  Administrator,  Southeast  Region, 
NMFS  determined  that  Amendment  7, 
which  this  final  rule  implements,  is 
necessary  for  the  conservation  and 
management  of  the  stone  crab  fishery  of 
the  Gulf  of  Mexico  and  that  it  is 
consistent  with  the  Magnuson-Stevens 
Act  and  other  applicable  laws. 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of 
Executive  Order  12866. 

The  Chief  Counsel  for  Regulation  of 
the  Department  of  Commerce  certified 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  the 
proposed  rule  for  this  action  woidd  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  factual  basis  for  the  certification 
was  published  in  the  proposed  rule.  No 
comments  were  received  regarding  the 
economic  impacts  of  this  action.  As  a 
resiUt,  no  regulatory  flexibility  analysis 
was  prepared. 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to,  nor  shall  a  person  be  subject  to  a 
penalty  for  &iluj«  to  comply  with,  a 
collection-of-infonnation  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  (PRA)  unless  that 
collection  of  information  displays  a 
ciirrently  valid  Office  of  Management 
and  Budget  (OMB)  Control  Nimiber. 

This  rule  contains  five  coUection-of- 
information  requirements  subject  to  the 
PRA.  Three  of  the  collection-of- 
information  requirements  are  new- 
documentation  of  stone  crab  landings,  a 
conomercial  vessel  permit  application. 


and  information  to  support  an  appeal  of 
a  denial  of  eligibility  for  a  commercial 
vessel  permit.  These  coUection-of- 
information  requirements  have  been 
approved  by  OMB  under  OMB  control 
ntunber  0648-0205.  The  other  two 
collection-of-information  requirements, 
vessel  and  gear  identification,  have  been 
approved  by  OMB  luider  control 
nimibers  0648-0358  and  0648-0359, 
respectively.  Public  reporting  biudens 
for  these  five  collection-of-information 
requirements  are  estimated  to  average  2 
hours,  20  minutes,  5  hours,  45  minutes, 
and  7  minutes  per  response, 
respectively,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  iniormation.  Send  comments 
regarding  these  burden  estimates,  or  any 
other  aspect  of  the  data  collection 
requirements,  including  suggestions  for 
reducing  the  burden,  to  NMFS  and  OMB 
(see  ADDRESSES). 

List  of  Subjects  in  50  CFR  Part  654 

Fisheries,  Fishing,  Incorporation  by 
reference. 

Dated:  September  25.  2002. 
Rebecca  Lent, 

Deputy  Assistant  Administrator  for 
Regulatory  Programs,  National  Storine 
Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  654  is  amended 
as  follows: 

50  CFR  Ctiapter  VI 

PART  654-STONE  CRAB  FISHERY  OF 
THEGULFOFMEMCO 

1.  The  authority  citation  for  part  654 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §  654.2,  the  definition  of 
"Regional  Director"  is  removed;  a 
definition  of  "Regional  Administrator" 
is  added  in  alphabetical  order;  and  the 
definition  of  "Stone  crab"  is  revised  to 
read  as  follows: 

f654.2    Deflnitkms. 

***** 

Regional  Administrator  (RA)  for  the 
purposes  of  this  part,  means  the 
Administrator,  Southeast  Region, 
NMFS,  9721  Executive  Center  Drive  N., 
St.  Petersburg,  FL  33702,  or  a  designee. 

Stone  crab  means  Menippe 
mercenaria,  M.  adina,  or  their 
interbreeding  hybrids,  or  a  part  thereof. 

3.  In  §  654.3,  paragraph  (d)  is  removed 
and  paragraph  (a)  is  revised  to  read  as 
follows: 


i654J    neletion  to  otiMr  law*. 

(a)  The  relation  of  this  part  to  other 
laws  is  set  forth  in  §  600.705  of  this 
chapter  and  paragraphs  (b)  and  (c)  of 
this  section. 
***** 

4.  In  §  654.4,  the  section  heading  is 
revised  and  text  is  added  to  read  as 
follows: 

1654.4    Trap  Nmttation  program. 

The  provisions  of  this  section 
establish  a  Federal  stone  crab  trap     ' 
limitation  program  in  the  management 
area  that  complements  the  stone  crab 
trap  limitation  program  implemented  by 
the  Florida  Fish  and  Wildlife 
Conservation  Commission  (FFWCC). 
The  Federal  program  requires  issuance 
of  a  commercial  vessel  permit,  a  trap 
certificate,  and  annual  trap  tags.  A 
person  in  the  management  area  who  is 
in  compliance  with  the  FFWCC  trap 
limitation  program  is  exempt  from  the 
requirements  of  the  Federal  trap 
limitation  program  specified  in  this 
section. 

(a)  Commercial  vessel  permit 
requirements.  Effective  December  2, 
2002,  for  a  person  aboard  a  vessel, 
except  a  person  who  is  in  compliance 
with  the  FFWCC  stone  crab  trap 
limitation  program,  to  possess  or  use  a 
stone  crab  trap,  possess  more  than  1 
gaUon  (4.5  L)  of  stone  crab  claws,  or  sell 
stone  crab  claws  in  or  from  the 
management  area,  a  valid  Federal 
commercial  vessel  permit  for  stone  crab 
must  have  been  issued  to  the  vessel  and 
must  be  on  board. 

(1)  Eligibility  for  a  commercial  vessel 
permit.  "The  owner  of  a  vessel  is  eligible 
to  receive  a  Federal  commercial  vessel 
permit  for  stone  crab  if  the  owner 
provides  doctmientation  as  specified  in 
paragraph  (a)(2)  of  this  section 
substantiating  his  or  her  landings  of  a 
min'Tnim  of  300  lb  (136  kg)  of  stone 
crab  claws  harvested  from  the 
management  area  or  Florida's  state 
waters  during  at  least  one  of  the  stone 
crab  fishing  seasons.  October  15  through 
May  15,  for  1995/1996  through  1997/ 
1998.  A  person  who  has  a  valid  stone 
crab  trap  certificate  issued  under  the 
stone  crab  trap  limitation  program 
implemented  by  the  FFWCC  or  a  person 
whose  Florida  saltwater  products 
license  (SPL)  has  been  suspended  or 
revoked  is  not  eligible  for  a  Federal 
commercial  vessel  permit  for  stone  crabc 

(2)  Documentation  of  eligibility  for  a 
commercial  vessel  permit.  The  only 
acceptable  source  of  doctmientation  of 
stone  crab  claws  landed  in  Florida  is 
landings  documented  by  the  Florida  trip 
ticket  system.  To  be  creditable  toward 
the  300-lb  (136-kg)  minimum 
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qualifying  landings,  Florida  landings 
must  be  associated  with  a  single  Florida 
SPL.  Landings  of  stone  crab  harvested 
from  the  management  area  or  Florida's 
state  waters  but  landed  in  a  state  other 
than  Florida  may  be  documented  by 
dealer  records.  Such  dealer  records 
must  definitively  show  the  species 
known  as  stone  crab  and  must  include 
the  vessel's  name,  official  number,  or 
other  reference  that  provides  a  way  of 
clearly  identifying  the  vessel;  dates  and 
amoimts  of  stone  crab  landings;  and  a 
sworn  affidavit  by  the  dealer  confirming 
the  accuracy  and  authenticity  of  the 
records.  A  sworn  affidavit  is  an  official 
written  statement  wherein  the 
individual  signing  the  affidavit  affirms 
that  the  information  presented  is 
acciuate  and  can  be  substantiated, 
under  penalty  of  law.  Documentation  of 
landings  are  subject  to  verification  by 
comparison  with  state,  Federal,  and 
other  records  and  information. 
Submission  of  false  documentation  is  a 
violation  of  the  regulations  in  this  part 
and  may  disqualify  the  owner  from 
participation  in  the  fishery. 

(3)  Application  for  a  commercial 
vessel  permit.  Applications  for  a 
commercial  vessel  permit  for  stone  crab 
are  available  from  the  RA.  A  vessel 
owner  (in  the  case  of  a  corporation,  an 
officer  or  shareholder;  in  the  case  of  a 
pculnership,  a  general  partner)  who 
desires  such  a  permit  must  submit  an 
application,  including  documentation  of 
stone  crab  landings  as  specified  in 
paragraphs  (a)(l}  and  (2)  of  this  section, 
to  the  RA  postmarked  or  hand-delivered 
not  later  than  January  31,  2003.  Failure 
to  apply  in  a  timely  manner  will 
preclude  permit  issuance  even  when  the 
vessel  owner  meets  the  eligibility 
criteria  for  such  permit. 

(i)  An  applicant  must  provide  the 
following: 

(A)  A  copy  of  the  vessel's  valid  USCXJ 
certificate  of  documentation  or,  if  not 
dociunented,  a  copy  of  its  valid  state 
registration  certificate. 

(B)  Vessel  name  and  official  number. 

(C)  Name,  address,  telephone  number, 
and  other  identifying  information  of  the 
vessel  owner. 

(D)  Documentation  of  eligibility  as 
specified  in  paragraphs  (a)(1)  and  (2)  of 
this  section. 

(E)  The  applicant's  desired  color  code 
for  use  in  identifying  his  or  her  vessel 
and  buoys  (white  is  not  an  acceptable 
color  code). 

(F)  Number  of  traps  authorized  under 
§  654.4(b)  that  will  be  used  and  trap 
dimensions. 

(G)  Any  other  information  concerning 
the  vessel,  gear  characteristics,  principaJ 
fisheries  engaged  in,  or  fishing  areas,  if 
specified  on  the  appUcation  form. 


(H)  Any  other  information  that  may  be 
necessary  for  the  issuance  or 
administration  of  the  permit,  if  specified 
on  the  application  form. 

(ii)  [Reserved] 

(4)  Notification  of  incomplete 
application.  Upon  receipt  of  an 
incomplete  application,  the  RA  will 
notify  the  applicant  of  the  deficiency.  If 
the  applicant  fails  to  correct  the 
deficiency  within  30  days  of  the  date  of 
the  RA's  letter  of  notification,  the 
application  will  be  considered 
abandoned. 

(5)  Change  in  application 
information.  The  owner  of  a  vessel  with 
a  commercial  vessel  permit  must  notify 
the  RA  within  30  days  after  any  change 
in  the  application  information  specified 
in  paragraph  (a)(3)(i)  of  this  section.  The 
permit  is  void  if  any  change  in  the 
information  is  not  reported  within  30 
days. 

(6)  Initial  commercial  vessel  permit 
issuance,  (i)  The  RA  will  issue  an  initial 
commercial  vessel  permit  for  stone  crab 
to  an  applicant  if  the  applicant  submits 
a  complete  application  that  complies 
with  the  requirements  of  paragraphs 
(a)(1),  (2),  and  (3)  of  this  section.  An 
application  is  complete  when  all 
requested  forms,  information,  and 
documentation  have  been  received. 

(ii)  If  the  eligibility  requirements 
specified  in  paragraphs  (a)(1)  and  (2)  of 
this  section  are  not  met,  the  RA  will 
notify  the  vessel  owner  of  such 
determination  and  the  reasons  for  it  not 
later  than  30  days  after  receipt  of  the 
application. 

(7)  Appeal  of  initial  denial  of  a 
commercial  vessel  permit — (i)  General 
procedure.  An  applicant  for  a 
commercial  vessel  permit  for  stone  crab 
who  has  complied  with  the  application 
procedures  in  paragraph  (a)(3)  of  this 
section  and  who  initially  has  been 
denied  such  permit  by  the  RA  may 
appeal  that  decision  to  the  RA.  The 
appeal  must  be  postmarked  or  hand- 
delivered  to  the  RA  not  later  than  60 
days  after  the  date  of  notification  of  the 
initial  denial.  An  appeal  must  be  in 
writing  and  must  include  copies  of 
landing  records  relating  to  eUgibility, 
such  other  reliable  evidence  upon 
which  the  facts  related  to  issuance  can 
be  resolved,  and  a  concise  statement  of 
the  reasons  the  initial  denial  should  be 
reversed  or  modified.  An  appeal 
constitutes  the  applicant's  written  " 
authorization  imder  section  402(b)(1)(F) 
of  the  Magnuson-Stevens  Act  for  the  RA 
to  make  available  to  the  appellate 
officer(s)  such  confidential  landings  and 
other  records  as  are  pertinent  to  the 
matter  under  appeal.  The  applicant  may 
request  a  hearing.  The  RA  will  appoint 
one  or  more  appellate  officers  to  review 


the  appeal  and  make  recommendations 
to  the  RA.  The  appellate  officer(s)  may 
recommend  that  the  RA  deny  the 
appeal,  issue  a  decision  on  the  merits  of 
the  appeal  if  the  records  are  sufficient 
to  readi  a  final  judgement,  or  conduct 
a  hearing.  The  RA  may  affirm,  reverse, 
modify,  or  remand  the  appellate 
officer(s)  recommendation. 
"  (ii)  Hearings.  If  the  RA  determines 
that  a  hearing  is  necessary  and 
appropriate,  the  RA  or  appeUate 
officers)  will  notify  the  applicant  of  the 
place  and  date  of  the  hearing.  The 
applicant  will  be  allowed  30  days  after 
the  date  of  the  notification  of  the 
hearing  to  provide  supplementary 
docvunentary  evidence  in  support  of  the 
appeal. 

(8)  Duration  of  a  commercial  vessel 
permit.  A  commercial  vessel  permit 
remains  valid  for  the  period  specified 
on  it  unless  it  is  revoked,  suspended,  or 
modified  pursuant  to  subpart  D  of  15 
CFR  part  904  or  the  vessel  is  sold. 

(9)  Transferability  of  a  commercial 
vessel  permit,  trap  certificate,  or  annual 
trap  tags.  A  commercial  vessel  permit, 
trap  certificate,  or  annual  trap  tags 
issued  under  this  section  are  not 
transferable  or  assignable,  except  that  an 
owner  of  a  permitted  vessel  may  request 
that  the  RA  transfer  the  permit,  trap 
certificate,  and  annual  trap  tags  to 
another  vessel  owned  by  the  same 
entity.  To  effect  such  a  transfer,  the 
owner  must  retiun  the  existing  permit, 
trap  certfficate  and  annual  trap  tags  to 
the  RA  along  with  an  application  for  a 
commercial  vessel  permit  for  the 
replacement  vessel.  A  commercial 
vessel  permit,  trap  certificate  or  annual 
trap  tags  can  not  be  leased. 

(10)  7?enewa7  of  a  commercial  vessel 
permit.  A  commercial  vessel  permit 
required  by  this  section  is  issued  on  an 
annual  basis.  An  owner  whose  permit  is 
expiring  will  be  mailed  a  notification  by 
the  RA  approximately  2  months  prior  to 
expiration  of  the  current  permit.  The 
notification  will  include  a  preprinted 
renewal  application.  A  vessel  owner 
who  does  not  receive  a  notification  of 
status  of  renewal  of  a  permit  by  45  days 
prior  to  expiration  of  the  current  permit 
must  contact  the  RA.  A  permit  that  is 
not  renewed  or  that  is  revoked  will  not 
be  reissued.  A  permit  is  considered  to 
be  not  renewed  when  an  application  for 
renewal  is  not  received  by  the  RA 
within  1  year  of  the  expiration  date  of 
the  permit. 

(11)  Display  of  a  commercial  vessel 
permit.  A  commercial  vessel  permit 
issued  under  this  section  must  be 
carried  on  board  the  vessel.  The 
operator  of  a  vessel  must  present  the 
permit  for  inspection  upon  the  request 
of  an  authorized  officer. 
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(12)  Sfonctions  and  denials  of  a 
commercial  vessel  permit.  A 
commercial  vessel  permit  issued 
pursuant  to  this  section  may  be  revoked, 
suspended,  or  modified,  and  a  permit 
application  may  be  denied,  in 
accordance  with  the  procedures 
governing  enforcement-related  permit 
sanctions  and  denials  found  at  subpart 
D  of  15  CFR  part  904. 

(13)  Alteration  of  a  commercial  vessel 
permit.  A  commercial  vessel  permit  that 
is  altered,  erased,  or  mutilated  is 
invalidi 

(14)  Replacement  of  a  commercial 
vessel  permit.  A  replacement  permit 
may  be  issued.  An  application  for  a 
replacement  permit  is  not  considered  a 
new  application. 

(15)  Fees.  A  fee  is  charged  for  each 
application  for  initial  issuance  or 
renewal  of  a  permit,  for  each  request  for 
replacement  of  such  permit,  and  for 
each  trap  tag  as  required  under  this 
section.  The  amount  of  each  fee  is 
calculated  in  accordance  with  the 
procedures  of  the  NOAA  Finance 
Handbook,  available  from  the  RA,  for 
determining  the  administrative  costs  of 
each  special  product  or  service.  The  fee 
may  not  exceed  such  costs  and  is 
specified  with  each  application  form, 
llie  appropriate  fee  must  accompany 
each  application,  request  for 
replacement,  or  request  for  trap  tags. 

(b)  Issuance  of  a  trap  certificate  and 
annual  trap  tags.  The  RA  will  issue  a 
trap  certificate  and  annual  trap  tags  to 
each  person  who  has  been  issued  a 
Federal  commercial  vessel  permit  for 
stone  crab.  The  number  of  trap  tags 
issued  will  be  determined,  based  upon 
the  documentation  of  landings 
submitted  consistent  with  §  654.4(a)(1), 
(2)  and  (3),  by  dividing  that  person's 
highest  landings  of  stone  crab  claws 
during  any  one  of  the  fishing  seasons  for 
1995/1996, 1996/1997,  or  1997/1998  by 
5  lb  (2.27  kg). 

5.  In  §  654.6,  introductory  text  is 
added  and  paragraphs  (a)  and  (b)  are 
revised  to  read  as  follows: 

1654.6    VmmI  and  gMf  idantiflcation. 

An  owner  or  operator  of  a  vessel  for 
which  a  valid  Federal  commercial 
vessel  permit  for  stone  crab  has  been 
issued  must  comply  with  the  vessel  and 
gear  identification  requirements  of  this 
section.  An  owner  or  operator  of  a 
vessel  in  the  management  area  who  is  in 
compliance  with  the  stone  crab  trap 
limitation  program  and  vessel  and  gear 
marking  requirements  implemented  by 
the  FFWCC  is  exempt  firom  the 
requirements  of  this  section. 

(a)  Vessel  identification.  An  owner  or 
operator  of  a  vessel  for  which  a  valid 


Federal  conunercial  vessel  permit  for 
stone  crab  has  been  issued  must — 

(1)  Display  the  vessel's  official 
number— {i)  On  the  port  and  starboard 
sides  of  the  deckhouse  or  hull  and.  for 
vessels  over  25  ft  (7.6  m)  long,  on  an 
appropriate  weather  deck,  so  as  to  be 
clearly  visible  firom  an  enforcement 
vessel  or  aircraft. 

(ii)  In  block  arabic  niunerals 
permanently  affixed  to  or  painted  on  the 
vessel  in  contrasting  color  to  the 
background. 

(iii)  At  least  18  inches  (45.7  cm)  in 
height  for  vessels  over  65  ft  (19.8  m) 
long;  at  least  10  inches  (25.4  cm)  in 
hei^t  for  vessels  over  25  ft  (7.6  m)  long; 
and  at  least  3  inches  (7.6  cm)  in  height 
for  vessels  25  ft  (7.6  m)  long  or  less. 

(2)  Display  the  color  code  assigned  by 
the  RA—-{i)  On  the  port  and  starboard 
sides  of  the  deckhouse  or  hull  and,  for 
vessels  over  25  ft  (7.6  m)  long,  on  an 
appropriate  weather  deck,  so  as  to  be 
clearly  visible  ftt>m  an  enforcement 
vessel  or  aircraft. 

(ii)  In  the  form  of  a  circle  permanently 
affixed  to  or  painted  on  the  vessel. 

(iii)  At  least  18  inches  (45.7  cm)  in 
diameter  for  vessels  over  65  ft  (19.8  m) 
long;  at  least  10  inches  (25.4  cm)  in 
diameter  for  vessels  over  25  ft  (7.6  m) 
long;  and  at  least  3  inches  (7.6  cm)  in 
diameter  for  vessels  25  ft  (7.6  m)  long 
or  less. 

(3)  Keep  the  official  number  and  the 
color  code  clearly  legible  and  in  good 
repair  and  ensure  that  no  part  of  the 
fishing  vessel,  its  rigging,  fishing  gear, 
or  any  other  material  on  board  obstructs 
the  view  of  the  official  number  or  the 
color  code  from  an  enforcement  vessel 
or  aircraft. 

(b)  Gear  identification — (1)  Traps.  A 
stone  crab  trap  used  by  or  possessed  on 
board  a  vessel  with  a  Federal 
commercial  vessel  permit  for  stone  crab 
must  have  a  valid  annual  trap  tag  issued 
by  the  RA  attached. 

(2)  Trap  buoys.  A  buoy  must  be 
attached  to  each  stone  crab  trap  or  at 
each  end  of  a  string  of  traps.  Each  buoy 
must  display  the  official  number  and 
the  color  code  assigned  by  the  RA  so  as 
to  be  easily  distinguished,  located,  and 
identffied. 

(3)  Presumption  of  trap  ownership.  A 
stone  crab  trap  will  be  presumed  to  be 
the  property  of  the  most  recently 
documented  owner.  This  presimiption 
Moll  not  apply  to  traps  that  are  lost  if  the 
owner  reports  the  loss  within  15  days  to 
theRA. 

(4)  Unmarked  traps  or  buoys.  An 
unmarked  stone  crab  trap  or  a  buoy 
deployed  in  the  EEZ  where  such  trap  or 
buoy  is  required  to  be  marked  is  illegal 
and  may  be  disposed  of  in  any 


appropriate  manner  by  the  Assistant 
Administrator  or  an  authorized  officer. 

6.  In  §654.7,  paragraphs  (a)  and  (g) 
are  revised  and  paragraphs  (p)  and  (q) 
are  added  to  read  as  follows: 

S  654.7    Prohibitions. 


(a)  Falsify  or  ^1  to  display  and 
maintain  vessel  and  gear  identification, 
as  required  by  §  654.6. 

*  *        «        •        • 

(g)  Use  or  possess  in  the  management 
area  a  stone  crab  trap  that  does  not 
comply  with  the  trap  construction 
requirements  as  specified  in  §  654.22(a). 

*  *        *        •        • 

(p)  Except  for  a  pnson  who  is  in 
compliance  with  the  FFWCC  stone  crab 
trap  limitation  program,  possess  or  use 
a  stone  crab  trap,  possess  more  than  1 
gallon  (4.5  L)  of  stone  crab  claws,  or  sell 
stone  crab  claws  in  or  from  the 
management  area  without  a  commercial 
vessel  permit  as  specified  in  §654. 4(a). 

(q)  Falsify  information  on  an 
appUcation  for  a  commercial  vessel 
permit  or  submitted  in  support  of  such 
application  as  specified  in  §  654.4(a)(1) 
or  (2). 

7.  Section  654.8  is  revised  to  read  as 
follows: 

§654 J    Facilitation  of  anfofcomant 

See  §  600.730  of  this  chapter. 

8.  Section  654.9  is  revised  to  read  as 
follows: 

S  654.9    PanaMas. 

See  §  600. 735  of  this  chapter. 

§1654.1,654.2,654.7    [Amandad] 

9.  In  50  CFR  part  654  remove  the 
words  "Magnuson  Act"  and  add  in  their 
place,  the  words,  "Magnuson-Stevens 
Act"  in  the  following  places: 

(a)  Section  654.1(a): 

(b)  Section  654.2  introductory  text; 
and 

(c)  Section  654.7(n). 

§§664.20, 664.25. 654.26. 654.27 
[Amandad] 

10.  In  50  CFR  part  654  remove  the 
words  "Regional  Director"  and  add  in 
their  place,  the  words,  "Regional 
Administrator"  in  the  following  places: 

(a)  Section  654.20(b)(2)(i): 

(b)  Section  654.25(b): 

(c)  Section  654.26;  and(d)  Section 
654.27. 

[PR  Doc.  02-24945  Filed  10-2-02;  8:45  am] 
MJLMG  CODC  3B10-a-a 


61994  Federal  Register /Vol.  67,  No.  192  /  Thursday.  October  3.  2002 /Rules  and  Regulations 


DEPARTMEffT  OF  COMMERCE 

National  Oceanic  and  Atomospheric 
Administration      , 

50  CFR  Part  660     | 

[Doclwt  tk>.  000622191-2104-02;  i.D. 
041700D] 

RIN  0648-AO35 

Fisheries  Off  West  Coast  States  and  In 
the  Western  Pacific;  Western  Pacific 
Pelagic  Fisheries;  Measures  to  Reduce 
the  Incidental  Catch  of  Seablrds  in  ttie 
Hawaii  Pelagic  Longline  Fishery; 
Correction 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Correction  to  announcement  of 

effectiveness  of  a  coUection-of- 

iniormation  requirement. 

SUMMARY:  This  document  contains  a 
correction  to  a  document  that 
annoimced  the  effective  date  of  a 
coUection-of-information  requirement 
that  was  published  on  September  10, 
2002.  j 

DATES:  Effective  October  10,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alvin  Z.  Katekaru,  Pacific  Islands  Area 
Office,  NMFS.  808-973-2937. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  document  announcing  the 
effectiveness  of  a  coUection-of- 
information  requirement  for  participants 
in  the  Hawaii-based  longline  limited 
access  fishery,  whereby  in  the  event  an 
endangered  short-tailed  albatross  is 
accidentally  hooked  or  entangled  during 
fishing  operations,  NMFS  or  the  U.S. 
Coast  Guard  or  U.S.  Fish  and  Wildlife 
Service  must  be  notified  immediately, 
was  published  in  the  Federal  Register 
on  September  10,  2002  (67  FR  57346). 
The  document  contained  an  incorrect 
effective  date. 


Correction 

In  the  rule  FR  Doc.  02-22924,  in  the 
issue  of  Tuesday,  September  10,  2002 
(67  FR  57346),  on  page  57346,  at  the  end 
of  the  last  paragraph  in  the  third 
column,  change  "September  30,  2002" 
to  "October  10,  2002". 

-  Dated:  September  27.  2002. 

Rebecca  Lent, 

Deputy  Assistant  Administrator  for 

Regulatory  Programs,  National  Marine 

Fisheries  Service. 

[FR  Doc.  02-25172  Filed  10-2-02;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  arxl  Atmospheric 
Administration 

50  CFR  Part  660 

[Docket  No.  020628163-2221-02;  061302B] 

RIN  064a-AP43 

Fisheries  Off  West  Coast  States  and  In 
the  Western  Pacific;  Coastal  Pelagic 
Species  Fisheries;  Annual 
Specifications 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Final  rule. 

SUMMARY:  NMFS  issues  a  regulation  to 
implement  the  annual  harvest  guideline 
for  Pacific  mackerel  in  the  U.S. 
exclusive  economic  zone  off  the  Pacific 
coast.  The  Coastal  Pelagic  Species  (CPS) 
Fishery  Management  Plan  (FMP)  and  its 
implementing  regulations  require  NMFS 
to  set  an  annual  harvest  guideline  ior 
Pacific  mackerel  based  on  the  formula 
in  the  FMP.  The  intended  effect  of  this 
action  is  to  conserve  Pacific  mackerel 
off  the  Pacific  coast. 
DATES:  Effective  November  4,  2002, 
until  the  2003  annual  specifications  are 
effective,  unless  modified,  superseded, 
or  rescinded  through  a  publication  in 
the  Federal  Register. 
ADDRESSES:  The  report  Stock 
Assessment  of  Pacific  Mackerel  with 
Recommendations  for  the  2002-2003 
Management  Season  may  be  obtained 
from  Rodney  R.  Mclnnis,  Acting 
Administrator,  Southwest  Region, 
NMFS,  501  West  Ocean  Boulevard, 
Suite  4200,  Long  Beach,  CA  90802. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  J.  Morgan,  Southwest  Region, 
NMFS,  (562)  980-4036. 
SUPPLEMENTARY  INFORMATION:  The  FMP, 
which  was  implemented  by  publication 
of  a  final  rule  in  the  Federal  Register  on 
December  15, 1999  (64  FR  69888), 
divides  management  unit  species  into 
the  categories  of  actively  managed  and 
monitored.  Harvest  guidelines  of 
actively  managed  species  (Pacific 
sardine  and  Pacific  mackerel)  are  based 
on  formulas  applied  to  current  biomass 
estimates.  Biomass  estimates  are  not 
calculated  for  species  that  are  only 
monitored  (jack  mackerel,  northern 
anchovy,  and  market  squid). 

At  a  public  meeting  each  year,  the 
biomass  for  each  actively  managed 
species  is  reviewed  by  the  Pacific 
Fishery  Management  Coimcil's 
(Council)  CPS  Management  Team 


(Team).  The  biomass,  harvest  guideline, 
and  status  of  the  fisheries  are  then 
reviewed  at  a  public  meeting  of  the 
Council's  CPS  Advisory  Subpanel 
(Subpanel).  This  information  is  also 
reviewed  by  the  Coimcil's  Scientific  and 
Statistical  Committee  (SSC).  The 
Council  reviews  reports  from  the  Team, 
Subpanel,  and  SSC,  and  then,  after 
providing  time  for  public  comment, 
makes  its  reconunendation  to  NMFS. 
The  annual  harvest  guideline  and 
season  structvire  is  published  by  NMFS 
in  the  Federal  Reg^er  as  soon  as 
practicable  before  the  begiiming  of  the 
appropriate  fishing  season.  The  Pacific 
mackerel  season  begins  on  July  1  of  each 
year  and  ends  on  Jime  30  the  following 
year. 

A  public  meeting  of  the  Team  took 
place  at  the  Southwest  Fisheries  Science 
Center  in  La  Jolla,  California,  on  May 
29,  2002  (67  FR  34434,  May  14,  2002), 
where  the  biomass  estimate  and  harvest 
guideline  were  reviewed.  Based  on  the 
Teeun's  review,  a  proposed  rule  was  - 
published  on  July  11,  2002  (67  FR 
45952),  soliciting  public  comment  on  a 
harvest  guideline  of  12,456  metric  tons 
(mt)  based  on  a  biomass  estimate  of 
77,516  mt.  Public  comment  was  also 
requested  on  how  the  season  might  be 
structured  to  minimize  the  impact  of  a 
low  mackerel  harvest  on  the  harvest  of 
other  CPS.  The  public  comment  period 
ended  on  July  26,  2002.  No  comments 
were  received. 

The  SSC  and  Subpanel  meetings 
occurred  in  conjunction  with  the  June 
17-21,  2002,  Council  meeting  in  Foster 
City,  California.  During  the  Subpanel 
meeting,  the  Team  calculated  a  revised 
biomass  estimate  by  updating  estimates 
of  fishing  mortality  obtained  since  the 
Team  meeting  on  May  29,  2002.  A 
revised  biomass  of  77,892  mt  and  a 
revised  harvest  guideline  of  12,535  mt 
was  presented  to  the  Subpanel. 

The  Subpanel  reviewed  the 
experience  of  the  fishing  industry 
during  the  2001/2002  fishing  season  to 
develop  a  strategy  for  the  2002/2003 
fishing  season.  With  the  goal  of 
minimizing  bycatch,  which  would 
likely  occur  if  the  Pacific  mackerel 
season  were  closed  and  mackerel  were 
mixed  in  schools  of  Pacific  sardine,  the 
Subpanel  recommended  a  directed 
fishery  of  9,500  mt,  with  3,035  mt  held 
in  reserve.  This  would  allow  for  an 
incidental  harvest  of  mackerel  in  the 
sardine  fishery.  When  9,500  mt  was 
landed,  40  percent  by  weight  of  Pacific 
mackerel  could  be  landed  in  loads  of 
any  CPS  until  the  reserve  of  3,035  mt 
was  attained. 

At  its  meeting  on  June  21,  2002,  the 
Council  received  reports  from  its  Team, 
SSC,  and  Subpanel.  Following  public 
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comments,  which  supported  the 
Subpanel's  recommendation,  the 
Council  recommended  to  NMFS  that 
there  be  a  harvest  giiideline  of  12,535 
mt,  based  on  the  biomass  of  77,892  mt. 
The  Council  also  recommended  that  the 
season  be  structured  as  recommended 
by  the  Subpanel.  Any  harvest  of  Pacific 
mackerel  after  July  1,  2002,  would  be 
allocated  toward  the  2002/2003  harvest 
guideline. 

A  modified  virtual  population 
analysis  stock  assessment  model  is  used 
to  estimate  theiiiomass  of  Pacific 
mackerel.  The  model  employs  both 
fishery  dependent  and  fishery 
independent  indices  to  estimate 
abundance.  The  biomass  was  calculated 
through  the  end  of  2001,  and  then 
estimated  for  the  fishing  season  that 
began  on  July  1,  2002,  based  on  (1)  the 
number  of  Pacific  mackerel  estimated  to 
comprise  each  year  class  at  the 
beginning  of  2002,  (2)  modeled 
estimates  of  fishing  mortality  diuring 

2001,  (3)  assimiptions  for  natural  and 
fishing  mortality  through  the  first  half  of 

2002,  and  (4)  estimates  of  age-specific 
growth.  Based  on  this  approach,  the 
biomass  for  July  1,  2002,  is  77,892 
metric  tons  (mt).  Applying  the  formula 
in  the  FMP  results  in  a  harvest  guideline 
of  12,535  mt,  which  is  lower  than  last 
year  but  similar  to  low  harvest 
guidelines  of  recent  years. 

The  formula  in  the  FMP  uses  the 
following  factors  todetermine  the 
harvest  guideline: 

1.  The  biomass  of  Pacific  mackerel. 
For  2002,  this  estimate  is  77,892  mt. 

2.  The  cutoff.  This  is  the  biomass 
level  below  which  no  commercial 
fishery  is  allowed.  The  FMP  established 
the  cutoff  level  at  18,200  mt.  The  cutoff 
is  subtracted  from  the  biomass,  leaving 
59,692  mt. 


3.  The  portion  of  the  Pacific  mackerel 
biomass  that  is  in  U.S.  waters.  This 
estimate  is  70  percent,  based  on  the 
historical  average  of  larval  distribution 
obtained  from  scientific  cruises  and  the 
distribution  of  the  resource  obtained 
from  logbooks  of  fish-spotters. 
Therefore,  the  harvestable  biomass  in 
U.S.  waters  is  70  percent  of  59,692  mt, 
that  is,  41,784  mt. 

4.  The  harvest  fraction.  This  is  the 
percentage  of  thebiomass  above  18,200 
mt  that  may  be  harvested.  The  FMP 
established  the  harvest  fraction  at  30 
percent.  The  harvest  fraction  is 
multiplied  by  the  harvestaUe  biomass 
in  U.S.  waters  (41,784  mt),  which  is 
12,535  mt. 

Information  on  the  fishery  and  the 
stock  assessment  are  found  in  the  report 
Stock  Assessment  of  Pacific  Mackerel 
with  Recommendations  for  the  2002- 
2003  Management  Season,  which  may 
be  obtained  at  the  address  above  (see 
ADDRESSES). 

In  view  of  the  above,  the  following 
determinations  have  been  made: 

1.  Based  on  the  estimated  biomass  of 
77,892  mt  and  the  formula  in  the  FMP, 
a  harvest  guideline  of  12,535  mt  has 
been  calculated  and  will  be  in  effect  for 
the  fishery  which  began  on  July  1,  2002. 
This  harvest  guideline  is  available  for 
harvest  for  the  fishing  season  that  began 
at  12:01  a.m.  on  July  1,  2002,  and 
continues  through  June  30,  2003. 

2.  There  will  be  a  directed  fishery  of 
at  least  9,500  mt,  and  3,035  mt  of  the 
harvest  guideline  will  be  utilized  for 
incidental  landings  following  the 
closure  of  the  directed  fishery. 

NMFS  will  aimounce  in  the  Federal 
Register  closiue  of  the  directed  fishery, 
after  which  no  more  than  40  percent  by 
weight  of  a  landing  of  Pacific  sardine, 
northern  anchovy,  jack  mackerel;  or 


market  squid  may  consist  of  Pacific 
mackerel,  except  that  up  to  1  mt  of 
Pacific  mackerel  may  be  landed  without . 
landing  any  other  coastal  pelagic 
species.  The  fishery  will  be  monitored, 
and  if  a  sufficient  amount  of  the  harvest 
guideline  remains  before  June  30,  2003, 
the  directed  fishery  will  be  reopened. 
The  goal  is  to  achieve  the  harvest 
guideline  and  minimize  the  impact  on 
other  coastal  pelagic  fisheries. 

Classification 

These  final  specifications  are  issued 
under  the  authority  of,  and  NMFS  has 
determined  that  they  are  in  accordance 
with,  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act,  the 
FMP,  and  the  regulations  implementing 
the  FMP  at  50  CFR  part  660,  subpart  I. 

This  final  rule  has  been  determined  to 
be  not  significant  for  purpose  of 
Executive  Order  12866. 

The  Chief  Counsel  for  Regulation  of 
the  Department  of  Commerce  certified 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  the 
proposed  rule  for  this  action  would  not 
have  a  significant  economic  impact  on  . 
a  substantial  number  of  small  entities. 
The  factual  basis  for  the  certification 
was  published  in  the  proposed  rule.  No 
comments  were  received  regarding  the 
economic  impacts  of  this  action.  As  a 
result,  no  regulatory  flexibility  analysis 
was  prepared. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  September  30.  2002 
Rebecca  Lent, 

■Deputy  Assistant  Administrator  for 
Regulatory  Programs.  National  Marine 
Fisheries  Service 

(PR  Doc.  02-25170  Filed  10-2-02;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  oiles  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  Vhe  adoption  of  tfie  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 
Office  Of  th«  Secretary 

14  CFR  Parts  121.  207, 208, 221,  250, 
253, 256, 302, 380, 389,  and  399 

49  CFR  Parts  27, 37, 40, 219, 376. 382, 
653,  and  654 

[Dodwt  No.  OST-02-13179]    ^ 

RIN  2105-AD16  i 

WHhdrawral  of  Proposed  Rulemaking 
Actions;  Nondiscrimination  on  the 
Basis  of  Age,  Charier  Transportation, 
Notice  of  Terms  of  Contract  of 
Carriage  Part  399— Statement  of 
General  Policy,  Simplified  Airline 
Counter  Sign  Notices,  Rules  of 
Practice  in  Board  Proceedings— Fees 
and  Charges  for  Special  Services;  and 
Statements  of  General  Policy,  Baggage 
Liability  Notices  in  International  Air 
Transportation,  Price  Advertising, 
Procedures  for  Transportation 
Workplace  Drug  Testing  Programs, 
and  Transportation  for  indhfkJuais  with 
Disabilities 

AGENCY:  Department  of  Transportation, 
Office  of  the  Secretary. 
ACTION:  Withdrawal  of  notices  of 
proposed  rulemakings. 

SUMMARY:  This  document  withdraws  the 
following  rulemakings,  proposed  by  the 
Office  of  the  Secretary  or  the  former 
Civil  Aeronautics  Board  (CAB),  that 
have  been  superseded  by  more  recent 
rulemakings  or  other  actions  that  make 
the  proposed  actions  no  longer 
necessary  or  appropriate: 
Nondiscrimination  on  the  Basis  of  Age, 
Charter  Transportation,  Notice  of  Terms 
of  Contract  of  Carriage  Part  399 — 
Statement  of  General  Policy,  Simpli^ed 
Airline  Coimter  Sign  Notices.  Rules  of 
Practice  in  Board  Proceedings — Fees 
and  Charges  for  Special  Services:  and 
Statements  of  General  Policy,  Baggage 
Liability  Notices  in  International  Air 
Transportation,  Price  Advertising, 
Procedures  for  Transportation 
Workplace  Drug  Testing  Programs,  and 


Transportation  for  Individuals  with 
Disabilities.  This  action  is  being  taken 
on  the  Department's  initiative  in  order 
to  complete  action  or  provide 
information  on  those  that  have  been 
completed  by  other  actions. 

ADDRESSES:  You  may  obtain  a  copy  of 
this  notice  from  the  DOT  public  docket 
through  the  Internet  at  http:// 
dms.dot.gov,  docket  niunber  OST-02- 
13179.  If  you  do  not  have  access  to  the 
Internet,  you  may  obtain  a  copy  of  the 
notice  by  United  States  mail  from  the 
Docket  Management  System,  U.S. 
Department  of  Transportation.  Room 
PL401,  400  Seventh  Street,  SW., 
Washington,  DC  20590.  You  must 
identify  docket  number  OST-02-13179 
and  request  a  copy  of  the  notice  entitled 
"Withdrawal  of  Proposed  Rulemaking 
Actions."  You  may  also  review  the 
public  docket  in  person  in  the  Docket  ~' 
office  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Docket  office  is  on  the 
plaza  level  of  the  Department  of 
Transportation.  Additionally,  you  can 
also  get  a  copy  of  this  document  from 
the  Federal  Register  Webster  at 
www.gpo.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jennifer  Abdul- Wali,  Office  of  the 
General  Counsel,  400  Seventh  Street, 
SW.,  Washington,  DC  20590;  (202)  366- 
4723;  fax:  (202)  366-9313;  e-mail: 
Jennifer.Abdul-  WaIi@ost.  dot.gov. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  has  identified  a 
number  of  notices  of  proposed 
rulemakings  (NPRMs)  that  have 
remained  open  and  on  its  Regulatory 
Agenda,  often  for  considerable  periods 
of  time.  By  this  notice,  the  Department 
is  withdrawing  each  of  them  for  the 
reasons  stated  below. 

Withdrawal  of  Proposed  Rules 

The  following  is  a  list  of  proposed 
rules  being  withdrawn  by  this 
document: 

1.  Nondiscrimination  on  the  Basis  of 
Age.  NPRM  published  by  the  CAB  on 
September  26, 1979,  under  Docket  No. 
36639,  RIN  2105-AA45,  (44  PR  55383). 
This  NPRM  proposed  new  rules  to 
prohibit  discrimination  against  air 
travelers  on  the  basis  of  age  and  to 
implement  the  Age  Discrimination  Act 
of  1975. 


Comments:  The  Department  received 
comments  from  certain  members  of  the 
Air  Transport  Association  of  America. 

Reason  for  withdrawal:  In  view  of 
ciurent  airline  practices  with  respect  to 
travel  by  the  elderly,  which  are  based  on 
criteria  set  forth  in  the  Age 
Discrimination  Act  of  1975,  and  the 
absence  of  complaints  of  discrimination 
based  on  age,  there  is  no  longer  a  need 
for  this  rulemaking. 

2.  Charter  Transportation,  NPRM 
published  by  the  CAB  on  July  11, 1980, 
under  Docket  No.  37169,  RIN  2105- 
AA40,  [45  FR  46812).  This  rule 
proposed  to  eliminate  the  clause  in  most 
charter  contracts  by  which  airlines 
exempt  themselves  from  the  obligation 
to  return  stranded  charter  passengers. 

Comments:  The  Department  received 
comments  from  certain  airlines  and  the 
United  States  Tour  Operators 
Association. 

Reason  for  withdmwal:  This  proposal 
was  superseded  by  an  interpretive  rule 
issued  by  the  Civil  Aeronautics  Board 
(CAB)  [ER-1387,  49  FR  33436).  which 
was  affirmed  in  court  [Arrow  Air,  Inc., 
V.  Dole,  784  F2d  1118  (1986)).  The 
interpretation  clarified  that  direct  air 
carriers  must  provide  return 
transportation  to  any  charter  passenger 
that  the  airline  had  carried  on  an 
outbound  flight.  Therefore,  there  is  no 
longer  a  need  for  this  rulemaking. 

3.  Notice  of  Terms  of  Contract  of 
Carriage  Part  399 — Statement  of  General 
Policy,  NPRM  published  on  September 
23, 1983,  under  Docket  No.  41683,  RIN 
2105-AA78,  [48  FR  43343).  This  rule 
proposed  to  require  that  passengers  be 
given  actual  notice  of  contract  terms  by 
which  carriers  disclaim  or  substantially 
limit  responsibility  to  provide  for 
substitute  transportation  to  the 
destination  airports  named  on  their 
tickets,  when  a  flight  is  diverted  to 
another  airport. 

Coniments:  The  [)epartment  received 
comments  &t>m  certain  members  of  the 
Air  Transport  Association  of  America, 
the  travel  industry,  and  several  airlines. 

Reason  for  withdrawal:  This  action  is 
withdrawn  because  the  airline  industry, 
through  individual  customer  service 
plans,  has  adopted  policies  and 
procediues  to  provide  notice  to  their 
customers  when  it  is  necessary  to  divert 
ffights  from  an  original  destination. 

4.  Tariffs;  Oversales;  Counter  Signs. 
NPRM  published  on  August  1, 1984. 
under  Docket  No.  41971,  RIN  2105- 
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AA88.  [49  FR  30742).  This  rule 
proposed  alternative  ways  to 
consolidate  and  simplify  several 
consumer  protection  notices  displayed 
by  carriers  on  coimter  signs. 

Comments:  The  Department  received 
comments  from  certain  members  of  the 
Air  Transport  Associatien  of  America, 
the  travel  industry,  and  the  U.S.  Office 
of  Consumer  Affeirs. 

Reason  for  withdmwal:  Since 
publication  of  the  NPRM,  the  increased 
use  of  information  technology  has 
resulted  in  many  changes  in  the  airline 
industry.  Because  of  these  substantial 
changes,  this  rulemaking  is  no  longer   « 
necessary. 

5.  Rules  of  Practice  in  Board 
Proceedings;  Fees  and  Charges  for 
Special  Services;  and  Statements  of 
General  Policy,  NPRM  published  on 
October  5. 1'984.  under  Docket  No. 
42497.  RIN  2105-AA82.  (49  FR  39337). 
This  rule  proposed  to  revise 
requirements  and  procedures  for 
applying  for  exemptions  under  section 
416(b)  of  the  Federal  Aviation  Act. 

Comments:  According  to  the 
docimient  receipt  ledger,  no  comments 
were  received  on  this  NPRM! 

Reason  for  withdrawal:  The 
Department  included  most  of  the 
proposed  provisions  irom  this  NPRM  in 
a  nde  that  transferred  CAB  rules  to  DOT 
(50  FR  451.  January  1. 1985).  Therefore, 
this  NPRM  is  no  longer  necessary  and 
is  withdrawn. 

6.  Tariffs;  Baggage  Liability  Notices  in 
International  Air  Transportation.  NPRM 
published  on  December  18,  1984,  under 
Docket  No.  41690.  RIN  2105-AA84.  [49 
FR  49111).  The  NPRM  was  based  on  a 
petition  for  rulemaking  to  amend  the 
regulations  to  clarify  that  carriers  may 
have  some  liability  for  fragile  or 
perishable  articles. 

Comments:  The  Department  received 
comments  from  the  International  Air 
Transport  Association  and  the  Air 
Traffic  Conference  of  America. 

Reason  for  withdrawal:  Since 
publication  of  the  NPRM,  the  purpose  of 
the  proposal  has  been  overtaken  by 
changes  to  other  Department  rules, 
which  makes  this  rulemaking 
lumecessary. 

7.  Price  Advertising.  NPRM  published 
on  July  26, 1989.  imder  Docket  No. 
46410.  RIN  2105-AB50.  [54  FR  31052). 
This  rule  proposed  to  amend  the  price 
advertising  requirements  to  codify  long- 
standing enforcement  policy. 

Comments:  The  Department  received 
comments  from  the  airline,  travel,  and 
advertising  industries,  State  and  local 
governments,  and  various  consumer 
groups.  A  few  of  the  comments  luged 
the  Department  to  adopt  the  proposals 
in  the  NPRM.  Comments  from  State  and 


local  agencies  expressed  concern  about 
the  preemptive  effects  of  the  NPRM. 
Other  comments  stated  that  the  ' 
proposals  supported  imfair  and 
deceptive  practices  by  the  airlines. 

Reason  for  withdrawal:  Since 
issuance  of  the  NPRM.  the  substance  of 
the  proposed  rule  has  been  covered  in 
numerous  EKDT  enforcement  orders. 
which  provide  guidance  to  the  industry. 
Additionally,  significant  changes  in 
mari^eting  and  ticket  distribution 
systems,  particularly  use  of  the  Internet, 
tuive  rendered  the  NPRM  inappropriate. 

8.  Procedures  for  Transportation 
Workplace  Drug  Testing  Programs, 
NPRM  published  on  July  13, 1990, 
under  Docket  No.  45928,  RIN  2105- 
AB71,  [54  FR  28782).  This  rule 
proposed  to  amend  requirements 
specifying  who  may  receive  negative 
drug  test  results. 

Reason  for  withdrawal:  The  issues 
raised  in  this  NPRM  pertaining  to  who 
receives  negative  drug  test  results  and 
the  comments  received  on  it  were 
addressed  in  a  final  rule  entitled 
Procedures  for  Transportation 
Workplace  Drug  and  Alcohol  Testing 
Program,  under  Docket  OST-99-6578, 
published  December  19,  2000.  65  FR 
79462. 

9.  Transportation  for  Individuals  with 
Disabilities.  NPRM  published  on  June 
20. 1994.  under  Docket  No.  49602,  RIN 
2105-rAC06,  [59  FR  31818).  This  rule 
proposed  to  amend  the  Department's 
rules  implementing  the  Americans  with 
Disabilities  Act  (ADA)  by  adopting 
revised  accessibility  guidelines  issued 
by  the  Architectiual  and  Transportation 
Barriers  Compliance  Board. 

Reason  for  withdrawal:  The 
Department  has  published  a  more  recent 
notice  of  proposed  rulemaking  entitled 
Americans  with  Disabilities  Act 
Accessibility  Standards,  under  Docket 
No.  OST-2000-7703,  published  August 
8,  2000.  65  FR  48444,  and  intends  to 
consider  the  issues  raised  in  the  1994 
NPRM  and  comments  received  on  the 
proposal  in  this  2000  NPRM. 

10.  Amendments  to  F*re-Employment 
Alcohol  Testing  Requirements,  NPRM 
published  on  May  9. 1996.  imder  Docket 
No.  OST-96-1333,  RIN  2105-AC50.  [61 
FR  21149].  This  rule  proposed  a  change 
to  pre-employment  alcohol  testing 
provisions  to  harmonize  the  regulations 
with  the  OMNIBUS  Transportation 
Employee  Testing  Act  of  1991  by 
making  pre-employment  testing 
voluntary  for  employers. 

Reason  for  withdrawal:  The  pre- 
employment  alcohol  testing 
requirements  and  the  comments 
received  on  the  NPRM  were  addressed 
in  a  final  rule  entitled  Procedures  for 
Transportation  Workplace  Drug  and 


Alcohol  Testing  Program,  under  Docket 
OST-9&-6578.  published  December  19. 
2000.  65  FR  79462. 

While  the  Department  is  withdrawing 
the  above-mentioned  NPRMs  and 
removing  them  from  the  semi-annual 
Regulatory  Agenda,  if  it  is  determined 
that  future  action  is  needed,  the 
Department  will  open  new  rulemakings. 

Issued  in  Washington,  DC  on  September 
24.  2002. 

Norman  Y.  Mineta, 
Secretary  of  Transportation. 
[FR  Doc.  02-25189  Filed  10-2-02:  8:45  am) 

BHJJNQ  COOE  4Q10-a3-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  25 
[REG-1 23345-01] 
RIN  1545-AY91 

Net  Gift  Treatment  Under  Section  251^ 

agency:  hitemal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Cancellation  of  notice  of  public 

hearing  on  proposed  rulemaking. 

SUMMARY:  This  document  cancels  the 
public  hearing  on  proposed  regulations 
relating  to  net  gift  treatment  under 
section  2519  of  the  Internal  Revenue 
Code. 

DATES:  The  public  hearing  originally 
scheduled  for  Tuesday.  October  15. 
2002  at  10  a.m..  is  cancelled. 
FOR  FURTHER  INFORMATION  CONTACT:  Guy 
R.  Traynor  in  the  Regulations  Unit. 
Associate  Chief  Counsel  (Income  Tax  & 
Accounting),  at  (202)  622-7180  (not  a 
toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

A  notice  of  proposed  rulemaking  and 
notice  of  public  hearing  that  appeared 
in  the  Federal  Register  on  Monday,  July 
22.  2002  (67  FR  47755).  announced  that 
a  public  hearing  was  scheduled  for 
October  15,  2002  at  10  a.m.,  in  room 
4718  of  the  Internal  Revenue  Building. 
1111  Constitution  Avenue  NW.. 
Washington.  DC  20044.  The  subject  of 
the  public  hearing  is  proposed 
regulations  under  section  2519  of  the 
Internal  Revenue  Code.  The  deadline  for 
submitting  outlines  and  requests  to 
speak  at  the  hearing  for  these  proposed 
regulations  expired  on  September  24, 
2002. 

The  notice  of  proposed  rulemaking 
and  notice  of  public  hearing,  instructed 
those  interested  in  testifying  at  the 
public  hearing  to  submit  a  request  to 
speak  and  an  outline  of  the  topics  to  be 
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addressed.  As  of  September  26.  2002,  no 
one  has  requested  to  speak.  Therefore, 
the  public  hearing  scheduled  for 
October  15.  2002,  is  cancelled. 

Cjmthia  E.  Grigsby, 

Chief,  Regulations  Unit,  Associate  Chief 

Counsel  (Income  Tax  &  Accounting). 

(FR  Doc.  02-25191  Filed  10-2-02;  8:45  am) 
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DEPARTMErfT  OF  THE  TREASURY 

BuTMu  of  Alcohol,  Tobacco  and 
Firsanns 

27CFRPart4 

[Notic*  No.  953] 
RIN  1512— AC63 

Amelioration  of  Fruit  and  Agricuttural 
Wines;  Technical  Amendments 
(2001R-197P) 

AGENCY:  Bureau  of  Alcohol.  Tobacco 
and  Fireanns  (ATF),  Treasury. 
ACnOM:  Notice  of  proposed  rulemaking. 

summary:  The  Bureau  of  Alcohol, 
Tobacco  and  Firearms  proposes  to 
correct  an  error  in  the  wine  labeling 
regulations  regarding  the  amelioration 
of  fruit  (non-grape)  and  agricultural 
wines.  The  Bureau  is  also  making  a 
number  of  technical  corrections  to  the 
wine  labeling  regulations. 
DATES:  Written  comments  must  be 
received  by  December  2,  2002. 
ADDRESSES:  Send  written  comments  to: 
Chief.  Regulations  Division,  Bureau  of 
Alcohol,  Tobacco  and  Firearms,  P.O. 
Box  50221,  Washington^DC  20091-0221 
(Attn:  Notice  No.  953).  See  the  "Public 
Participation"  section  of  this  notice  for 
alternative  means  of  commenting. 

Copies  of  the  proposed  regulation, 
background  materials,  and  any  written 
comments  received  will  be  available  for 
public  inspection  during  normal 
business  hours  at  the  ATF  Reference 
Library,  Room  6480,  650  Massachusetts 
Avenue,  NW.,  Washington,  DC  20226. 
R3R  FURTHER  INFORMATION  CONTACT: 
Jennifer  Berry,  Bureau  of  Alcohol, 
Tobacco  and  Fireanns,  Regulations 
Division,  111  W.  Huron  Street,  Room 
219,  Buffalo,  NY  14202-2301;  telephone 
716-434-8039. 
SUPPLEMENTARY  INFORMATION: 

Background  I 

The  Bureau  of  Alcohol,  Tobacco  and 
Firearms  administers  regulations 
published  in  chapter  I  of  title  27  CFR. 
hi  a  recent  review  of  part  4  of  this 
chapter.  Labeling  and  Advertising  of 
Wine,  ATF  noted  an  error  at  §  4.22(b)(5) 


regarding  the  amelioration  of  firuit  (non- 
grape)  and  agricultural  wines.  We 
propose  to  correct  this  error,  and  make 
several  other  technical  amendments  to 
the  regulations  in  part  4. 

Ameliomtion  Error 

The  regulations  at  §  4.22(b)(5)  state 
that  firuit  (non-grape)  and  agricultural 
wines  may  be  treated  with  sugar  or 
water  in  excess  of  the  quantities 
prescribed  for  their  standards  of  identity 
without  ATF  viewing  such  treatment  as 
an  alteration  of  class  and  type,  if,  among 
other  conditions,  "the  content  of  natural 
acid  is  not  less  than  7.5  parts  per 
thousand."  [Italics  added.]  This 
limitation  of  7.5  parts  per  thousand  is 
incorrect.  Pursuant  to  26  U.S.C.  5383 
and  5384,  the  correct  minimum  acid 
level  should  be  7.69  parts  per  thousand. 
This  level  is  correctly  stated  in 
§  24.178(b)(3)  as  7.69  grams  per  liter. 
"Grams  per  liter"  is  equivalent  to  "parts 
per  thousand."  In  order  to  make  these 
regulations  accurate  and  consistent,  we 
are  amending  the  minimum  acid 
limitation  in  §  4.22(b)(5)  to  7.69  grams 
per  liter. 

Technical  Amendments 

ATF  has  identified  a  typographical 
error  at  §  4.21(h)(2),  the  standard  of 
identity  for  imitation  and  substandard 
or  other  than  standard  wine.  The  phrase 
"other  than  standard  wine"  has  been 
omitted  from  this  section.  The  corrected 
regulation  will  read  as  follows: 

(2)  "Substandard  wine"  or  "other 
than  standard  wine"  shall  bear  as  a  part 
of  its  designation  the  words 
"substandard"  or  "other  than 
standard,"*  *  *.  [Addition  in  italics.] 
We  have  also  identified  two  technical 
errors  at  §  4.30(a).  Both  the  first  and 
second  sentences  of  this  section  use  the 
word  "article"  to  refer  to  regulatory 
subparts.  "Article"  was  the  term  used 
for  subparts  when  the  wine  labeling 
regulations  were  written  in  1935.  Later 
revisions  replaced  "article"  with 
"subpart,"  but  these  two  instances  were 
overlooked.  We  propose  to  correct  this 
oversight. 

We  also  propose  to  remove  three 
obsolete  sections  from  part  4.  All  three* 
have  been  replaced  with  newer  sections, 
and  their  requirements  have  been 
obsolete  for  years. 

•  §  4.25,  Appellation  of  origin, 
obsolete  since  January  1, 1983,  has  been 
replaced  with  §  4.25a. 

•  §  4.35,  Name  and  address,  obsolete 
since  July  28, 1994,  has  been  replaced 
with  §4. 35a. 

•  §  4.72,  Standards  of  fill,  obsolete 
since  January  1, 1979,  has  been  replaced 
with  §4.73. 


We  are  assigning  the  old  numbers  to 
the  newer  sections  to  improve  the 
organization  of  part  4.  We  believe  that 
removing  these  obsolete  sections  will 
make  it  much  easier  for  readers  to  find 
current  requirements. 

Public  Participation 

ATF  requests  comments  from  all 
interested  parties  on  the  proposals 
contained  in  this  notice.  We  specifically 
request  comments  on  the  clarity  of  this 
proposed  rule  and  how  it  may  be  made 
easier  to  imderstand. 

What  Is  a  Comment? 

In  order  for  a  submission  to  be 
considered  a  "comment,"  it  must  clearly 
indicate  a  position  for  or  against  the 
proposed  rule  or  some  part  of  it  or  must 
express  neutrality  about  the  proposed 
rule.  Comments  that  use  reasoning, 
logic,  and,  if  applicable,  good  science  to 
explain  the  commentator's  position  are 
most  persuasive  in  the  formation  of  a 
final  rule. 

To  be  eligible  for  consideration, 
comments  must: 

•  Contain  your  name  and  mailing 
address; 

•  Reference  this  notice  nimiber; 

•  Be  legible  and  written  in  language 
generally  acceptable  for  public 
disclosiue; 

•  Contain  a  legible,  written  signat\ue 
if  submitted  by  U.S.  mail  or  fax;  and 

•  Contain  your  e-mail  address  if 
submitted  by  e-mail. 

To  ensuure  that  the  public  is  able  to 
access  our  office  equipment,  comments 
submitted  by  fax  must  be  no  more  than 
five  pages  in  length  when  printed  on 
SVz"  by  11"  paper.  Comments  submitted 
by  U.S.  mail  or  e-mail  may  be  any 
length. 

How  May  I  Submit  Comments? 

By  U.S.  mail:  You  may  send  written 
comments  by  mail  to  the  address  shown 
above  in  the  ADDRESSES  section  of  this 
notice. 

By  fax:  You  may  submit  comments  by 
facsimile  transmission  to  716-434- 
8041.  We  will  treat  faxed  transmissions 
as  originals. 

By  e-mail:  You  may  submit  comments 
by  e-mail  by  sending  the  comments  to 
nprm%atfhq.atf. treas.gov.  We  will  treat 
e-mailed  transmissions  as  originals. 

By  online  form:  You  may  also  submit 
comments  using  the  comment  form 
provided  with  die  online  copy  of  the 
proposed  rule  on  the  ATF  Web  site  at 
http://www.atf.treas.gov/alcohol/rules/ 
index.htm.  We  virill  freat  comments 
submitted  via  the  Web  site  as  originals. 

How  Does  ATF  Use  the  Conrwients? 

We  will  carefully  consider  all 
comments  that  we  receive  on  or  before 
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the  closing  date.  We  Mrill  also  carefully 
consider  comments  we  receive  ^er  that 
date  if  it  is  practical  to  do  so.  However, 
we  cannot  assure  consideration  of  late 
comments.  We  will  not  acknowledge 
receipt  of  comments  or  reply  to 
individual  comments.  We  will 
summarize  and  discuss  pertinent 
comments  in  the  preamble  to  any 
subsequent  notices  or  to  the  final  rule 
published  as  a  result  of  the  comments. 

May  I  Review  Comments  Received? 

You  may  view  copies  of  the 
comments  on  this  notice  of  proposed 
rulemaking  by  appointment  at  the  ATF 
Reference  Library,  Room  6480,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  telephone  202- 
927-7890.  You  may  also  request  copies 
of  comments  at  20  cents  per  page  by 
contacting  the  ATF  librarian  at  the 
above  address  or  telephone  number. 

For  the  convenience  of  the  public, 
ATF  will  post  comments  received  in 
response  to  this  notice  on  the  ATF  Web 
site.  All  comments  posted  on  our  Web 
site  will  show  the  name  of  the 
commentator,  but  will  not  show  street 
addresses,  telephone  numbers,  or  e-mail 
addresses.  We  may  also  omit 
voliuninous  attachments  or  material  that 
we  do  not  consider  suitable  for  posting. 
To  access  online  copies  of  the 
comments  on  this  rulemaking,  visit 
http://www.atf.treas.gov/and  select 
"Regulations,"  then  "Notices  of 
proposed  rulemaking  (Alcohol)"  and 
then  this  notice.  Click  on  the  "View 
Comments"  button. 

Will  A  TF  Keep  My  Comments 
Confidential?  ^ 

ATF  cannot  recognize  any  material  in 
comments  as  confidential.  AH 
comments  and  materials  may  be 
disclosed  to  the  public  in  the  ATF 
Reference  Library.  We  may  also  post  the 
comment  on  our  Web  site.  (See  "May  I 
Review  Comments  Received?")  FinaJly, 
we  may  disclose  the  name  of  any  person 
who  submits  a  comment  and  quote  from 
the  comment  in  the  preamble  to 
subsequent  notices  or  to  the  final  rule 
on  this  subject.  If  you  consider  material 
to  be  confidential  or  inappropriate  for 
disclosure  to  the  public,  you  should  not 
include  it  in  your  comments. 

Regulatory  Analyses  and  Notices 

Does  the  Paperwork  Reduction  Act 
Apply  to  this  Proposed  Rule? 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C. 
chapter  35,  and  its  implementing 
regulations,  5  CFR  part  1320,  do  not 
apply  to  this  notice  because  no 


requirement  to  collect  information  is 
proposed. 

How  Does  the  Regulatory  Flexibility  Act 
Apply  to  this  Proposed  Rule? 

ATF  certifies  that  this  proposed 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  We  expect  no 
negative  impact  on  small  entities.  We 
are  not  proposing  any  new 
requirements.  Accordingly,  the 
Regulatory  Flexibility  Act  does  not 
require  a  regulatory  flexibility  analysis. 

Is  this  a  Significant  Regulatory  Action 
as  Defined  by  Executive  Order  12866? 

This  is  not  a  significant  regulatory 
action  as  defined  by  Executive  Order 
12866.  Therefore,  the  order  does  not 
require  a  regulatory  assessment. 

Drafting  Information 

The  principal  author  of  this  document 
is  Jennifer  Berry,  Regulations  Division, 
Bureau  of  Alcohol,  Tobacco  and 
Firearms. 

List  of  Subiects  in  27  CFR  Part  4 

Advertising,  Consumer  protection. 
Customs  duties  and  inspections. 
Imports,  Labeling,  Packaging  and 
containers.  Wine. 

Authority  and  Issuance 

Accordingly,  ATF  proposes  to  amend 
27  CFR  part  4  as  follows: 

PART  4— LABELING  AND 
ADVERTISING  OF  WINE 

Paragraph  1.  The  authority  citation 
for  27  CFR  part  4  continues  to  read  as 
follows: 

Authority:  27  U.S.C.  205.  unless  otherwise 
noted. 

Par.  2.  Amend  section  4.21  by 
revising  paragraph  (h)(2)  introductory 
text  to  read  as  follows: 

f  4.21    Tha  standards  of  Identity. 

***** 

(h)*  •  ' 

(2)  "Substandard  wine"  or  "other 
than  standard  wrine"  shall  bear  as  a  part 
of  its  designation  the  words 
"substandard"  or  "other  than  standard," 
and  shall  include: 
***** 

Par.  3.  Amend  section  4.22(b)(5)  by 
removing  the  phrase  "7.5  parts  per 
thousand"  and  replacing  it  with  the 
phrase  "7.69  grams  per  liter". 

Par.  4.  Remove  section  4.25. 

Par.  5.  Redesignate  section  4.25a  as 
section  4.25. 

Par.  6.  Amend  section  4.30(a)  by 
removing  the  word  "article"  where  it 
appears  and  replacing  it  with  the  word 
"subpart". 


Par.  7.  Remove  section  4.35. 

Par.  8.  Redesignate  section  4.35a  as 
4.35. 

Par.  9.  Remove  section  4.72. 

Par.  10.  Redesignate  section  4.73  as 
4.72. 

Signed:  July  18,  2002. 
Bradley  A.  BucUm, 
Director. 

Approved:  September  6,  2002. 

Timothy  E.  Skud, 

Deputy  Assistant  Secretary  (Regulatory,  Tariff 
&  Trade  Enforcement). 

[FR  Doc.  02-24924  Filed  10-2-02;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  2S 

[IB  Docket  9»-67;  RM  9165;  FCC  02-134] 

Petition  Of  the  National 
Tatoconununlcationa  and  Infomurtlon 
Administration  To  Amend  tha 
Commlaalon'a  Rulaa  To  Eatabllah 
Emission  Limits  for  Mobile  and 
Portable  Earth  Statlona  Operating  In 
the  1610-1660.5  MHz  Band 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  hi  this  document  the 
Commission  proposes  amend  its  rules 
that  specifies  limits  on  the  permissible 
strength  of  out-of-band  emissions  from 
mobile  earth  stations  with  assigned 
uplink  frequencies  between  1610  MHz 
and  2025  MHz  in  order  to  prevent 
interference  with  use  of  satellite 
radionavigation  services  for  airplane 
guidance  during  approach  to  landing. 
The  Commission  intents  to  add  a 
provision  in  part  25  that  would  require 
emissions  from  mobile  earth  stations 
with  assigned  uplink  frequencies  in  the 
1626.5-1660.5  MHz  band  to  be 
suppressed  in  the  1605-1610  MHz  band 
to  a  level  determined  by  linear 
interpolation  from  -70  dBW/MHz  at 
1605  MHz  to  -46  dBW/MHz  at  1610 
MHz  after  January  1,  2005.  Further,  the 
Commission  intents  to  add  a  provision 
that  would  require  discrete  narrowband 
emissions  in  the  1605-1610  MHz  band 
to  be  suppressed  to  a  level  10  dB  below 
the  corresponding  limit  for  wideband 
emissions. 

DATES:  Comments  are  due  on  or  before 
December  2,  2002  and  reply  comments 
are  due  on  or  before  January  2,  2003. 
ADDRESSES:  Federal  Communications 
Commission,  445  12th  Street,  SW., 
Washington,  DC  20554. 
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FOR  FURTHER  INFORMATION  CONTACT: 
William  Bell  at  (202)  418-0741 
(internet:  bbell@fcc.gov)  or  Marcus  Wolf 
at  (202)  418-0736  (internet: 
mwoIf@fcc.gov),  International  Biueau, 
Federal  Communications  Commission, 
Washington.  DC  20554. 
SUPPlfMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Further 
Notice  of  Proposed  Rulemaking 
(FNPRM)  in  IB  Docket  No.  99-€7.  FCC 
02-134,  adopted  May  2,  2002  and 
released  on  May  14,  2002.  The  complete 
text  of  this  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room),  445  12th  Street,  SW., 
Washington,  DC  20554,  and  also  may  be 
piutJiased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service.  Inc.  (ITS,  Inc.),  1231  20th 
Street,  NW.,  Washington,  DC  20036, 
(202) 857-3800. 

Initial  Paperwork  Reductidn  Act 
Analysis 

The  Commission  acknowledged  that 
the  FNPRM  proposes  an  additional 
information-collection  requirement  and 
invited  the  general  public  and  the  Office 
of  Management  and  Budget  (OMB)  to 
comment  on  the  proposed  additional 
information  requirement,  as  required  by 
the  Paperwork  Reduction  Act  of  1995. 
Such  public  comments  are  due  within 
November  4,  2002.  Comments  should 
address:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Commission,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
Commission's  bidden  estimates;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
Written  comments  on  the  proposed 
information  collection  requirement 
should  be  filed  with  the  Commission's 
Secretary,  and  a  copy  should  be 
submitted  to  Judy  Boley  Herman, 
Federal  Commimications  Commission, 
Room  1-C804,  445  12th  Street  SW.. 
Washington,  DC  20554,  or  via  the 
Internet  to  jbHennan@fcc.gov,  and 
Jeanette  Thornton,  OMB  Desk  Officer, 
10236  NEOB,  725  17th  Street  NW., 
Washington,  DC  20503,  or  via  the 
Internet  to  jthomto@mp.eop.gov. 

Procedures  for  Filing  Comments  on  the 
Further  Notice  of  Proposed  Rulemaking 

Pursuant  to  §§  1.415  and  1 .419  of  the 
Commission's  rules,  interested  parties 
may  file  comments  on  the  Further 


Notice  of  Proposed  Rulemaking  on  or 
before  December  2,  2002  and  reply 
comments  January  2,  2003.  Comments 
may  be  filed  using  the  Commission's 
Electronic  Comment  Filing  System 
("ECFS")  or  by  submitting  paper  copies. 
See  Electronic  Filing  of  Documents  in 
Rulemaking  Proceedings.  63  FR  24121 
(1998).  Comments  filed  through  the 
ECFS  can  be  sent  as  an  electronic  file 
via  the  Internet  to  http://www.fcc.gov/e- 
file/ecfs.html.  Commenters  must 
transmit  one  electronic  copy  of  their 
comments  for  each  docket  or 
rulemaking  number  referenced  in  the 
caption.  In  completing  the  transmittal 
screen,  commenters  should  include 
their  full  name,  U.S.  Postal  Service 
mailing  address,  and  the  applicable 
docket  or  rulemaking  number.  Parties 
may  also  submit  an  electronic  comment 
by  Internet  e-mail.  To  get  filing 
instructions  for  e-mail  comments, 
commenters  should  send  an  e-mail  to 
ecfs@fcc.gov,  and  should  include  the 
following  words  in  the  body  of  the 
message,  "get  form  <yoiu-  e-mail 
address>."  A  sample  form  and 
directions  will  be  sent  in  reply. 

Parties  who  choose  to  file  by  paper 
must  file  an  original  and  six  copies  of 
each  filing.  Paper  filings  can  be  sent  by 
hand  or  messenger  delivery,  by 
commercial  overnight  courier,  or  by 
first-class  or  overnight  U.S.  Postal 
Service  mail  (although  we  continue  to 
experience  delays  in  receiving  U.S. 
Postal  Service  mail).  The  Commission's 
contractor,  Vistronix,  Inc.,  will  receive 
hand-delivered  paper  filings  for  the 
Commission's  Secretary  at  236 
Massachusetts  Avenue,  NE.,  Suite  110, 
Washington,  DC  20002.  The  filing  hours 
at  this  location  are  8  a.m.  to  7  p.m.  All 
hand  deliveries  must  be  held  together 
with  rubbet  bands  or  fasteners.  Any 
envelopes  must  be  disposed  of  before 
entering  the  building.  Commercial 
overnight  mail  (other  than  U.S.  Postal 
Service  Express  Mail  and  Priority  Mail) 
must  be  sent  to  9300  East  Compton 
Drive,  Capitol  Heights,  MD  20743.  U.S. 
Postal  Service  first-class  mail,  Express 
Mail,  and  Priority  Mail  should  be 
addressed  to  445  12th  Street,  SW., 
Washington,  DC  20554.  All  filings  must 
be  addressed  to  the  Commission's 
Secretary,  Office  of  the  Secretary, 
Federal  Communications  Commission. 
Comments  and  reply  comments  should 
be  captioned  using  the  docket  number 
for  this  proceeding. 

Parties  who  choose  to  file  by  paper 
should  also  submit  their  conunents  on 
diskette.  The  diskettes  should  be 
submitted  to  the  Commission's 
Secretary,  Marlene  H.  Dortch,  Office  of 
the  Secretary,  Federal  Communications 
Commission.  Portals  II,  445  12th  Street, 


SW.,  Washington,  DC.  The 
Commission's  contractor,  Vistronix, 
Inc.,  will  receive  hand-delivered 
diskette  filings  for  the  Commission's 
Secretary  at  236  Massachusetts  Avenue, 
NE.,  Suite  110,  Washington,  DC  20002. 
The  filing  hours  at  this  location  are  8 
a.m.  to  7  p.m.  All  hand  deliveries  must 
be  held  together  with  rubber  bands  or 
fasteners.  Any  envelopes  must  be 
disposed  of  before  entering  the  building. 
Commercicil  overnight  mail  (other  than 
U.S.  Postal  Service  Express  Mail  and 
Priority  Mail)  must  be  sent  to  9300  East 
Compton  Drive,  Capitol  Heights,  MD 
20743.  U.S.  Postal  Service  first-class 
mail,  Express  Mail,  and  Priority  Mail     - 
should  be  addressed  to  445  12th  Street, 
SW.,  Washington,  DC  20554.  All  filings 
must  be  addressed  to  the  Commission's 
Secretary,  Office  of  the  Secretary, 
Federal  Communications  Conunission. 
Such  a  submission  should  be  on  a  3.5- 
inch  diskette  formatted  in  an  IBM 
compatible  format  using  Word  for 
Windows  or  compatible  software.  The 
diskette  should  be  accompanied  by  a 
cover  letter  and  should  be  submitted  in 
"read  only"  mode.  The  diskettes  should 
be  clearly  labeled  with  the  commenter's 
name,  the  docket  number  of  this 
proceeding,  type  of  pleading  (comment 
or  reply  comment),  date  of  submission, 
and  the  name  of  the  electronic  file  on 
the  diskette.  The  label  should  also 
include  the  following  phrase  "Disk 
Copy — ^Not  an  Original."  Each  diskette 
-should  contain  only  one  party's 
pleading,  preferably  in  a  single 
electronic  file.  In  addition,  conunenters 
must  send  diskette  copies  to  the 
Commission's  copy  contractor,  Qualex 
International,  Portels  II,  445  12th  Street, 
SW.,  Room  CY-B402  Washington.  DC 
20554. 

Comments  and  reply  comments  will 
be  available  for  public  inspection  during 
regular  business  hours  in  the  FCC 
Reference  Center,  445  12th  Street,  SW., 
Washington,  DC  20554. 

Initial  Regulatory  Flexibility  Analysis 

As  required  by  the  Regulatory 
Flexibility  Act  of  1980,  the  Further 
Notice  of  Proposed  Rulemaking 
includes  an  Initial  Regulatory  Flexibility 
Analysis  ("IRFA")  of  possible 
significant  economic  impact  on  "small 
entities"  from  the  proposed  rules 
changes.  Members  of  the  public  may  file 
written  comments  on  the  IRFA  within 
the  deadlines  for  comments  on  the 
FNPRM.  The  Commission  requested 
comment  on  the  number  and  identity  of 
small  entities  that  would  be 
significantly  impacted  by  the  proposed 
rule  changes  and  invited  conunent  as  to 
whether  ti^ere  is  any  alternative  means 
of  achieving  its  regulatory  objectives 
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that  would  significantly  reduce  burdens 
on  small  entities. 

List  of  Subjects  in  47  CFR  Part  25 

Satellite  communications. 
Federal  Communications  Commission. 
Marlene  H.  Dortch, 

Secretary. 

Proposed  Rule  Changes 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Commimications 
Commission  proposes  to  amend  47  CFR 
part  25  as  follows: 

PART  25— SATELLITE 
COMMUNICATIONS 

1.  The  authority  citation  for  part  25 
continues  to  read  as  follows:       ,    " 

Authority:  47  U.S.C.  701-744.  Interprets  or 
applies  Sections  4.  301.  302,  303,  307.  309 
and  332  of  the  Communications  Act.  as 
amended.  47  U.S.C.  Sections  154.  301.  302. 
303.  307.  309  and  332.  unless  otherwise 
noted. 

2.  Section  25.216  is  amended  by 
revising  paragraph  (e)  and  by  adding 
paragraphs  (g),  (h)  and  (i)  to  read  as 
follows: 

§  25.21 6  Limits  on  emissions  from  mobile 
earth  stations  for  protection  of  aeronautical 
radionavigation-«ateilits  servioe 

(e)  The  e.i.r.p.  density  of  emissions 
from  mobile  earth  stations  with  assigned 
uplink  frequencies  between  1990  MHz 
and  2025  MHz  shall  not  exceed  -70 
dBW/MHz.  averaged  over  20 
milliseconds,  in  frequencies  between 
1559  MHz  and  1610  MHz.  The  e.i.r.p.  of 
discrete  emissions  of  less  than  700  Hz 
bandwidth  from  such  stations  shall  not 
exceed  -80  dBW,  averaged  over  20 
milliseconds,  in  that  frequency  band. 
*        •        •        *        • 

(g)  Mobile  earth  stations  placed  in 
service  after  July  21,  2002  with  assigned 
uplink  frequencies  in  the  1626.5-1660.5 
MHz  band  shall  suppress  the  power 
density  of  emissions  in  the  1605-1610 
MHz  band-segment  to  an  extent 
determined  by  linear  interpolation  from 
-  70  dBW/MHz  at  1605  MHz  to  -46 
dBW/MHz  at  1610  MHz.  The  e.i.r.p.  of 
discrete  emissions  of  less  than  700  Hz 
bandwidth  from  such  stations  shall  not 
exceed  a  level  determined  by  linear 
interpolation  from  -80  dBW  at  1605 
MHz  to  -  56  dBW  at  1610  MHz. 

(h)  The  peak  e.i.r.p.  density  of  carrier- 
off-state  emissions  from  mobile  earth 
stations  with  assigned  uplink 
frequencies  between  1  and  3  GHz  shall 
not  exceed  -  77  dBW/MHz  in  the  1559- 
1610  MHz  band. 

(i)  No  mobile  earth  station  subject  to 
the  requirements  of  this  section  may  be 
operated  after  January  1,  2005  imless  its 


conformance  with  pertinent 
requirements  specified  in  this  section 
with  respect  to  operation  after  that  date 
has  been  demonstrated  pursuant  to  the 
certification  procedure  prescribed  in 
part  2,  subpart  J,  of  this  chapter. 

[FR  Doc.  02-24893  Filed  10-2-02;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Ocaanlc  and  Atmoapharic 
Adminlatratlon 

50  CFR  Part  660 
P.O.  092402E] 
RiN064»-AP87 

Fiahariaa  Off  Waat  Coaat  Stataa  and  in 
Ilia  Waatam  Pacific;  Coaatal  Palagic 
Spaclaa  Flahafy;  Amandmant  10 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  availability  of  an 

amendment  to  a  fishery  management 

plan;  request  for  comments. 

summary:  NMFS  announces  that  the 
Pacific  Fishery  Management  Council 
(Council)  has  submitted  Amendment  10 
to  the  Coastal  Pelagic  Species  Fishery 
Management  Plan  (FMP)  for  Secretarial 
review.  Amendment  10  addresses  the 
two  unrelated  subjects  of  the 
transferability  of  limited  entry  permits 
and  maximum  sustainable  yield  (MSY) 
for  market  squid.  Only  the  subject  of 
permit  transfer  requires  regulatory 
action.  The  purpose  is  to  establish  the 
procedures  by  which  limited  entry 
permits  can  be  transferred  to  other 
vessels  and/or  individuals  so  that  the 
holders  of  the  permits  have  maximum 
flexibility  in  their  fishing  operations 
while  the  goals  of  the  FMP  are  achieved. 
DATES:  Comments  on  Amendment  10 
must  be  received  on  or  before  December 
2,  2002. 

ADDRESSES:  Conunents  on  Amendment 
10  shoidd  be  sent  to  Rodney  R.  Mclnnis, 
Acting  Administrator,  Southwest 
Region,  NMFS,  501  West  Ocean 
Boulevard,  Suite  4200,  Long  Beach,  CA 
90802. 

Copies  of  Amendment  10,  which 
includes  an  environmental  assessment/ 
regulatory  impact  review,  and 
determination  of  the  impact  on  small 
businesses  are  available  from  Donald  O. 
Mclssac,  Executive  Director,  Pacific 
Fishery  Management  Coimcil,  2130  SW 
Fifth  Avenue,  Suite  224,  Portland,  OR. 
97201. 


FOR  FURTHER  INFORMATION  CONTACT: 
James  Morgan.  Sustainable  Fisheries 
Division,  NMFS,  at  562-980-4036  or 
Daniel  Waldeck,  Pacific  Fishery 
Management  Council,  at  503-326-6352. 

SUPPLEMENTARY  INFORMATION:  The 

Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act)  requires  each 
Regional  Fishery  Management  Council 
to  submit  a  fishery  management  plan  or 
plan  amendment  to  NMFS  for  review 
and  approval,  disapproval,  or  partial 
approval.  The  Magnuson-Stevens  Act 
also  requires  that  NMFS.  upon  receiving 
a  fishery  management  plan  or  plan 
amendment,  immediately  publish 
notification  in  the  Federal  Register  that 
the  fishery  management  plan  or  plan 
amendment  is  available  for  public 
review  and  comment.  NMFS  will 
consider  the  public  comments  received 
during  the  comment  period  described 
above  in  determining  whether  to 
approve,  disapprove,  or  partially 
approve  the  fishery  management  plan  or 
plan  amendment. 

Amendment  10  would  establish  an 
optimum  level  of  harvesting  capacity  for 
the  limited  entry  fleet,  provide  for  the 
transfer  of  limited  entry  permits 
according  to  specific  criteria  so  that  the 
harvesting  capacity  goal  is  not 
exceeded,  and  establish  a  process  for  the 
possible  consideration  of  new  limited 
entry  permits  under  certain  conditions 
in  the  futiire.  The  purpose  of  these  • 
measures  is  to  ensure  that  fishing 
capacity  in  the  limited  entry  fishery  is 
in  balance  with  resource  availability 
while  giving  the  fishing  industry 
flexibility  in  its  business  ventures. 

Amendment  10  to  the  FMP  improves 
upon  Amendment  8  to  the  FMP. 
Ajnendment  10  provides  a  proxy  for 
MSY  for  market  squid,  whereas 
Amendment  8  did  not  provide  an  MSY 
for  market  squid.  The  proxy  for  MSY  for 
market  squid  is  based  on  a  method  of 
determining  egg  escapement  of  the 
species.  NMFS  recommended  using  this 
approach  to  monitor  the  fishery,  after 
NMFS  examined  the  historical  landings 
and  the  range  of  the  species  and 
determined  that  these  data  did  not 
provide  the  desired  information  to 
monitor  the  harvest  of  market  squid. 

Public  comments  on  Amendment  10 
must  be  received  by  December  2,  2002, 
to  be  considered  by  NMFS  when  NMFS 
decides  whether  to  approve,  disapprove, 
or  partially  approve  Amendment  10.  A 
proposed  rule  to  implement 
Amendment  10  has  been  submitted  for 
Secretarial  review  and  approval.  NMFS 
expects  to  publish  and  request  public 
comment  on  the  proposed  regulation  to 
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implement  Amendment  10  in  the  near 
future. 
Authority:  16  U.S.C.  1801  et.  seq. 


Dated:  September  27,  2002. 
Virginia  M.  Fay, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  02-25171  Filed  10-2-02;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Sorvica 

Agancy  infonnation  Coilaction 
Activitiaa:  Propoaad  Coilaction; 
Commant  Ra<|^iaat  Forma  FNS-735, 
FNS  Ragional  Offica-Sctwol  Food 
Authority  Agraamant  and  FNS-736, 
Stata  Agancy-Sciiool  Food  Auttiorlty 
Agraamant 

agency:  Food  and  Nutrition  Service, 

USDA. 

action:  Notice. 

SUMMARY:  hi  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
Notice  invites  the  pubUc  to  comment  on 
the  Food  and  Nutrition  Service  (FNS) 
use  of  Forms  FNS-735,  FNS  Regional 
Office-School  Food  Authority 
Agreement  and  FNS-736,  State  Agency- 
School  Food  Authority  Agreement.  The 
Agreements  set  out  the  requirements  for 
administering  the  Child  Nutrition 
Programs  and  the  Food  Distribution 
Program  (Child  Nutrition  Program 
related  portions  only)  of  the  U.S. 
Department  of  Agricultiue  (USDA). 
DATES:  To  be  assured  of  consideration, 
comments  must  be  received  by 
December  2,  2002. 
ADDRESSES:  Send  comments  and 
requests  for  copies  of  this  information 
collection  to:  Mr.  Terry  Hallberg,  Chief, 
Program  Analysis  and  Monitoring 
Branch,  Child  Nutrition  Division,  Food 
and  Nutrition  Service,  U.S.  Department 
of  Agrictdture,  3101  Park  Center  Drive, 
Room  636,  Alexandria,  VA  22302. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency;  (b)  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utiUty  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 


respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  0MB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 
FOR  FURTHER  INFORMATION  CONTACT: 
Terry  Hallberg.  (703)  305-2590. 
SUPPLEMENTARY  INFORMATION: 

Titles:  Forms  FNS-735,  FNS  Regional 
Office-School  Food  Authority 
Agreement  and  FNS-736,  State  Agency- 
School  Food  Authority  Agreement 

OMB  Number:  New. 

Expiration  Date:  Not  yet  assigned. 

Type  of  Request:  New. 

.Abstract;  The  Forms  FNS-735,  FNS 
Regional  Office-School  Food  Authority 
Agreement  and  FNS-736,  State  Agency- 
Sdiool  Food  Authority  Agreement  are 
used  to  set  out  the  requirements  for 
administering  the  Child  Nutrition 
Programs  and  the  Food  Distribution 
Pn^ram  (Child  Nutrition  Program 
related  portions  only)  of  the  U.S. 
Department  of  Agriculture  (USDA). 

On  October  31, 1998,  President 
Clinton  signed  the  Child  Nutrition 
Reauthorization  Act  of  1998  (Pub.  L. 
105-336).  Section  102(d)  amended 
section  9(i)  of  the  NSLA  (42  U.S.C. 
1 758(i))  by  establishing  two 
requirements  with  respect  to  school 
food  authorities  (SFA)  which  administer 
any  combination  of  the  Child  Nutrition 
Programs  imder  the  same  State 
administering  agency  (SA).  First  the  SA 
must  use  a  single  State/local  agreement 
for  all  programs  operated  by  the  SFA, 
including  an  alternate  SFA  under  that 
SA.  This  also  means  that  multiple 
programs  operated  under  an  alternate 
SA  must  be  combined  into  a  single 
agreement.  A  SA  must  use  a  common 
reimbursement  form  to  claim  meals 
under  all  of  the  programs.  Previously, 
single  agreements  and  common  claim 
forms  were  permitted  at  SA  option  for 
SFAs  administering  multiple  Child 
Nutrition  Programs  imder  a  single  SA. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  .25  hours  per 
response. 

Respondents:  The  respondents  are 
State  agencies,  FNS  Regional  Offices, 
and  School  Food  Authorities 
participating  in  the  National  School 
Lunch  Program  (NSLP),  School 
Breakfast  Program  (SBP),  Summer  Food 
Service  Program  (SFSP),  Child  and 


Adult  Care  Food  Program  (CACFP), 
School  Milk  Program  (SMP),  and  Food 
Distribution  Program  (FDP— child 
nutrition  program  related  portions 
only). 
Estimated  Number  of  Respondents: 

Form  FNS-735,  FNS  Regional  Office- 
School  Food  Authority  Agreement:  5. 

Form  FNS-736.  State  Agency-School 
Food  Authority  Agreeme/it;  20,629. 
Estimated  Number  of  Responses  per 

Respondent: 

Form  FNS-735.  FNS  Regional  Office- 
School  Food  Authority  Agreement:  1 
response. 

Form  FNS-736.  State  Agency-School 
Food  Authority  Agreement:  1 
response. 
Estimated  Total  Annual  Burden  on 

Respondents: 

Form  FNS-735,  FNS  Regional  Office- 
School  Food  Authority  Agreement: 
1.25  burden  hours. 

Form  FNS-736.  State  Agency-School 
Food  Authority  Agreement:  5,157 
burden  hours. 

Dated:  September  25, 2002. 
Roberto  Salazar, 

Administrator,  Food  and  Nutrition  Service. 
[FR  Doc.  02-25148  Filed  10-2-02;  8:45  am) 
MLUNO  COOCM10-30-f 


DEPARTMENT  OF  AGRICULTURE 

FOraat  Sarvica 

Magdalana  RIdga  OtMarvatory,  Cibola 
National  Foraat,  Socorro  County,  NM 

AGENCY:  Forest  Service,  USDA. . 
ACTION:  Notice;  intent  to  prepare  an 
environmental  impact  statement. 

summary:  The  Forest  Service  will 
prepare  an  environmental  impact 
statement  on  a  proposal  to  issue  an 
amended  Special  Use  Permit  to  the  New 
Mexico  histitute  of  Mining  and 
Technology  (NMT).  The  proposed 
amendment,  referred  to  as  the 
Magdalena  Ridge  Observatory  project 
(MRO),  would  allow  NMT  to  construct 
and  operate  a  new  observatory  and  its 
associated  facilities  within  the  existing 
1,000  acre  Principle  Research  Area  of 
the  Langmuir  Laboratory  for 
Atmospheric  Research  site  located  on 
Magdalena  Ridge  on  the  Magdalena 
Raider  District  of  the  Cibola  National 
Forest.  The  observatory  and  its 
associated  facilities  would  consist  of 
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two  main  parts:  (1)  the  scientific 
equipment  consisting  of  an 
interferometer  telescope  array  of  16 
telescopes  at  full  build  out,  its 
associated  infrastructure  including 
about  85,000  square  feet  of  parking  areas 
and  roadways,  and  a  single  2.5  meter 
stand-alone  telescope;  (2)  educational 
and  research  support  facilities  that 
would  cover  about  52,000  square  feet. 
Construction  would  take  place  over  four 
to  five  years,  and  include  a  new  utility 
corridor  to  supply  additional  power  and 
water  to  the  ridge  top  site. 
DATES:  Comments  concerning  the  scope 
of  the  analysis  should  be  received  in 
writing  by  November  29,  2002.  The  draft 
environmental  impact  statement  is 
expected  in  March  2003,  for  a  45  day 
comment  period  and  the  final 
environmental  impact  statement  is 
expected  at  the  end  of  September,  2003. 
ADDRESSES:  Send  written  comments  to: 
SAIC,  Att:  Susan  Goodan,  2109  Air  Park 
Road,  SE  Albuquerque,  MM,  87106  or 
send  your  comments  electronically  to 
goodans@saic.com. 

FOR  FURTHER  INFORMATION  CONTACT: 
Laura  Hudnell,  Forest  Service  MOR 
Liaison,  P.O.  Box  45,  Magdalena,  NM 
87825,  505.854.2281.  Send  e-mail 
correspondences  to  Ihudnell@fs.fed.us. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  site  for  the  New  Magdalena 
Ridge  Observatory  (MRO)  facilities  is 
within  Langmuir  Research  Site,  a 
31,000-acre  area  set  aside  by  Congress  in 
1980,  under  Public  Law  96-550,  for  the 
purpose  of  encouraging  scientific 
research  into  atmospheric  processes  and 
astronomical  phenomena.  New  Mexico 
Institute  of  Mining  and  Technology 
(NMT)  is  part  of  a  consortium  of 
universities  along  with  the  U.S.  Navy, 
Naval  Research  Laboratory  (NRL)  that 
would  develop  this  facility.  The 
observatory  would  feature  both  a 
conventional  telescope  and  an 
interferometer  array  of  telescopes  that 
function  together  to  provide  more 
resolution  than  that  which  is  available 
from  a  single  telescope.  This  innovative 
technology  has  been  pioneered  by  NRL 
at  the  Navy  Prototype  Optical 
Inteferometer  (NPOI)  near  Flagstaff, 
Arizona.  Experience  fitjm  developing 
NPOI  would  be  applied  to  this  proposed 
facility  with  further  refinements  that 
would  improve  capabilities  for  high- 
resolution  observations.  The 
observatory's  primary  purpose  would  be 
for  education  and  optical  and 
astronomical  research  by  NMT  and  the 
consortium  members.  A  secondary 
purpose  would  be  to  support  passive 
observing  techniques  for  identifying 
satellites  and  to  track  missiles  during 
tests  at  White  Sands  Missile  Range. 


The  primary  purpose  of  the  MRO 
would  be  education  and  research  by 
NMT  and  other  consortium  members. 
The  facility  would  provide  access  to 
state-of-the-art  telescopes,  cameras, 
spectrometers,  and  associated 
equipment.  There  is  an  acute  need  for 
high-tech  education  in  New  Mexico, 
where  the  economy  is  closely  tied  to 
science  and  engineering.  The  MRO 
woidd  serve  the  academic  research 
community  by  providing  telescopes  for 
research  and  development  of  research 
techniques.  This  is  important  and 
timely,  and  the  need  is  great  due  to  the 
ongoing  closing  of  several  research 
telescopes  at  other  observatories,  which 
has  handicapped  the  research 
community.  The  observatory  would  also 
provide  public  outreach,  programs  for 
K-1 2  students,  courses  for  K-12 
teachers,  research  experiences  for 
undergraduates,  and  support  of  research 
by  graduate  students. 

A  secondary  purpose  would  be  to 
support  the  defense  community.  Using 
the  interferometer  array,  passive 
observing  techniques  for  identifying 
satellites  could  be  developed.  This 
would  serve  a  national  need  to  know 
how  well  satellites  are  performing  and 
to  improve  their  performance  if  they 
malfunction.  A  stand-alone,  single 
telescope  would  be  able  to  track 
missiles  during  tests  sat  the  White 
Sands  Missile  Range.  Also,  this 
telescope  could  be  used  as  a  test  bed  for 
new  instnmients  and  sensors  and  could 
be  used  to  develop  new  surveillance 
technologies. 

Proposed  Action 

To  amend  the  existing  Special  Use 
Permit  to  the  New  Mexico  Institute  of 
Mining  and  Technology  (NMT)  to  allow 
NMT  to  construct  and  operate  a  new 
observatory,  called  the  Magdalena  Ridge 
Observatory,  on  the  ridge  of  the 
Magdalena  Mountains.  The  new 
facilities  would  be  situated  on  the  ridge 
of  the  Magdalena  Mountains  between 
the  main  Langmuir  Laboratory  Principle 
Research  Area  and  South  Baldy  Peak. 
Physical  development  would  have  two 
main  parts:  (1)  the  scientific  equipment 
consisting  of  an  interferometer  array  and 
associated  infrastructure,  and  a  single 
stand-alone  telescope;  and,  (2) 
educational  and  research  support 
facilities.  An  area  of  about  80  acres 
would  be  delineated  as  the  primary 
science  area  where  only  the 
interferometer  array  and  main  telescope 
and  associated  support  facilities  would 
be  located.  The  educational  and 
supporting  facilities  would  be  located 
outside  this  area  to  reduce  wind 
turbulence  that  can  interfere  with 
viewing  objects  in  space.  Fencing  would 


be  erected  around  some  facilities, 
including  the  array,  to  prevent  damage 
to  the  scientific  equipment,  for  example, 
by  livestock  or  recreationists.  About 
52,000  square  feet  (SF)  of  new  enclosed 
facilities  would  be  constructed,  and 
about  85,000  SF  of  compacted  gravel 
parking  areas  and  roadway.  A  trench  for 
new  utilities  lines  (about  one  mile  in 
length  and  five  feet  wide)  would  be  dug. 
Excavations  for  building  foundations 
and  pits  for  water  storage  tanks  and 
septic  fields  may  involve  blasting. 
Construction  activities  could  directly 
disturb  about  six  to  eight  acres  and  a 
larger  area  (about  10  to  12  acres)  may  be 
affected  from  operating  construction 
equipment.  Construction  would  take 
place  over  four  to  five  years. 

There  is  an  acute  need  for  high-tech 
education  in  New  Mexico,  where  the 
economy  is  closely  tied  to  science  and 
engineering.  The  MRO  would  serve  the 
academic  research  community  by 
providing  telescopes  for  research  and 
development  of  research  techniques. 
This  is  important  and  timely,  and  the 
need  is  great  due  to  the  ongoing  closing 
of  several  research  telescopes  at  other 
observatories,  which  has  handicapped 
the  research  community. 

The  purpose  and  need  of  the 
Magdalana  Ridge  Observatory  (MRO) 
are:  (1)  Education  and  research  by  NMT 
and  other  consortium  members,  (2) 
provide  access  to  state-of-the-art 
telescopes,  cameras,  spectrometers,  and 
associated  equipment,  (3)  provide 
public  outreach  programs  for  K-12 
students,  courses  for  K-12  teachers, 
research  experiences  for 
undergraduates,  and  support  of  research 
by  graduate  students,  (4)  support  to  the 
defense  community  by  using  the 
interferometer  array,  passive  observing 
techniques  for  identifying  satellites,  (5) 
assist  in  the  need  to  know  how  well 
satellites  are  performing  and  to  improve 
their  performance  if  they  malfunction, 
(6)  support  of  tests  at  the  white  Sands 
Missile  Range  and  a  test  bed  for  new 
instruments  and  sensors  that  could  be 
used  to  develop  new  surveillance 
technologies. 

Overall  guidance  for  land 
management  activities  in  the  project 
area  is  provided  by  the  Cibola  National 
Forest  Plan  (U.S.  Department  of 
AgriciUture,  1985).  The  proposed  area  is 
also  covered  by  an  existing  Special  Use 
Permit,  Niimber  70,  for  the  Langmuir 
Laboratory  and  the  Operation  and 
Maintenance  Plan  of  May  2002  for  the 
Langmuir  Laboratory. 

Possible  AltematiTes 

No  Action  Alternative — ^This 
alternative  will  serve  as  the  baseline  for 
the  project  and  display  the  existing 
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resource  conditions.  Under  this 
alternative  no  modifications  would  be 
made  to  the  Special  Use  Permit  to  the 
New  Mexico  Institute  of  Mining  and 
Technology  (NMT)  nor  would  there  be 
construction  to  operate  a  new 
observatory  and  its  associated  facilities. 

Full  Build  Out  Alternative.— This 
would  involve  all  sixteen  telescopes  at 
one  time  instead  of  seven.  This  would 
be  similar  to  the  proposed,  with  the 
exception  of  the  number  of  telescopes 
being  installed  at  one  time. 

Optical  Laser  Techniques 
Alternative — ^This  alternative  would 
involve  the  use  of  adaptive  optical 
techniques  utilizing  laser  guide  stars.  A 
laser  system  of  about  100  watts  of  power 
would  be  included  Mdth  the  scientific 
facilities  identified  in  the  proposed 
action. 

24/24  Alternative — This  would 
involve  adding  two  additional  movable 
telescopes  witib  mirrors  of 
approximately  2.4  meters,  linked  to  the 
interferometer  array  located  south  of  the 
proposed  single  telescope  site. 

Lead  and  Cooperatiiig  Agencies 

the  USDA  Forest  Service,  Cibola 
National  Forest  will  be  the  lead  agency 
for  this  proposed  project.  The  U.S. 
Navy,  Naval  Research  Laboratory  (NRL) 
is  a  cooperating  agency.  New  Mexico 
Institute  of  Mining  and  Technology 
(NMT)  is  also  a  cooperating  agency  and 
part  of  a  consortiimi  of  imiversities 
cooperating  on  this  project. 

Responsible  0£Bcial 

Cibola  National  Forest  Supervisor, 
2113  Osuna  Road  NE.,  Suite  A, 
Albuquerque.  NM  87113-1001. 

Nature  of  Decision  To  Be  Made 

The  USDA  Forest  Service  must  decide 
whether  or  not  to  amend  the  existing 
Special  Use  Permit  that  currently  allows 
NMT  to  operate  the  Langmuir 
Laboratory  for  Atmospheric  Research,  to 
include  the  proposed  observatory  and 
its  associated  faciUties. 

Scoping  Process 

A  Public  Involvement  and 
Commimication  Plan  (PIC)  wiU  be 
developed.  It  will  focus  on  methods  to 
inform  the  public  on  the  proposal  and 
to  solicit  public  comments  to  help 
identify  issues,  concerns  and 
opportxmities  associated  with  the 
Proposed  Action.  A  prescoping  letter 
will  be  sent  out  the  week  of  October  1 , 
2002.  with  a  two  week  response  period 
to  assist  the  forest  in  focusing  on  those 
audiences  who  are  interested  in  the 
proposed  activity.  Once  responses  have 
been  retiimed  frtim  the  pre-scoping 
letter,  the  PIC  plan  will  be 


implemented.  No  specific  meeting  dates 
and  locations  have  been  identified  at 
this  time.  The  number,  location  and 
type  of  public  involvement  meetings  to 
be  held  will  be  identified  after 
comments  have  been  returned  bom  the 
pre-scoping  letter. 

Preliminary  Issues 

•  Potential  effects  on  Threatened  and 
Endangered  Species  and  habitat. 

•  Potential  effects  on  visual  quality 
from  off-site  locations  on  viewscape, 
including  from  adjacent  ridges  that  may 
be  used  and/or  have  special  value  for 
Native  American  tribes. 

•  Potential  effects  of  increased  traffic 
on  Water  Canyon  Road,  and  impact  on 
private  property  inholdings  and 
easements. 

•  Potential  effects  on  recreation  (such 
as  cross  country  skiing  and  hunting) 
from  new  facilities  and  fenced  areas. 

•  Potential  effects  on  the  Forest's 
ability  to  reduce  fire  risks  within  the 
Forest  boimdary  and  prevent 
catastrophic  wildfire  from  increased 
Jnmian  activity. 

•  Potential  effects  of  developing  and 
using  a  new  water  supply  in  an  area 
where  water  for  grazing  operations  is 
already  stressed. 

•  Potential  effects  of  slight  reduction 
in  area  available  for  grazing,  recreation, 
and  other  multiple  uses  that  USPS 
determines  to  be  incompatible  with  the 
primary  use  of  the  site  for  scientific 
purposes. 

Permits  or  Licenses  Required 

Solid  Waste,  Air  Quality,  and  Water 
Use. 

Comment  Requested 

This  Notice  of  Intent  initiates  the 
scoping  process  which  guides  the 
development  of  the  environmental 
impact  statement. 

Early  Notice  of  Importance  of  Public 
Participation  in  Subsequent 
Environmental  Review:  A  draft 
environmental  impact  statement  will  be 
prepared  for  comment.  The  comment 
period  oh  the  draft  environmental 
impact  statement  will  be  45  days  from 
the  date  the  Environmental  Protection 
Agency  publishes  the  notice  of 
availabiUty  in  the  Federal  Register. 

The  Forest  Service  beUeves,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 


Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC,  435  U.S.  519,  553  (1987).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  that  are  not  raised 
could  be  raised  at  the  draft 
environmental  impact  statement  stage 
but  that  are  not  raised  until  after 
completion  of  the  final  environmental 
impact  statement  may  be  waived  or 
dismissed  by  the  courts.  City  ofAngoon 
V.  Model.  803  F.2d  1016, 1022  (9th  Cir. 
1986)  and  Wisconsin  Heritages,  Inc.  v. 
Harris,  490  F.  Supp.  1334, 1338  (E.D. 
Wis.  1980).  Because  of  these  coiirt 
rulings,  it  is  very  important  that  those 
interested  in  this  proposed  action 
participate  by  the  close  of  the  November 
29,  2002,  conunent  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  environmental  impact 
statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

Comments  received,  including  the 
names  and  addresses  of  those  who 
comment,  will  be  considered  part  of  the 
public  record  on  this  proposal  and  will 
be  available  for  public  inspection. 

Authority:  40  CFR  1501.7  and  1508.22; 
Forest  Service  Handbook  1909.15.  Section 
21. 

Dated:  September  27.  2002. 
Liz  Agpaoa, 

CUmIq  Forest  Supervisor. 
[PR  Doc.  02-25109  Filed  10-2-02;  8:45  am) 
SUMO  COOS  Mie-ii-« 
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ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

summary:  The  Forest  Service  will 
prepare  an  environmental  impact 
statement  (EIS)  on  a  proposal  to  conduct 
noxious  and  invasive  plant  control  on 
the  Klamath  National  Forest  (KNF)  in 
Siskiyou -County,  California.  The 
purpose  of  the  proposal  is  to  help  in  the 
control  of  noxious  weeds  and  invasive 
exotic  plants.  These  plants  are  an 
increasing  threat  to  the  function, 
composition,  and  structure  of  native 
ecosystems.  This  EIS  will  analyze  the 
treatment  of  prioritized  noxious  weeds 
spread  geographically  over  27,000  acres 
on  known  and  suspected  infestation 
sites  Forest-wide  by  a  variety  of 
treatment  methods.  Actual  treatment 
would  be  on  2,700  acres  per  year  or  less. 
The  KNF  still  has  an  opportimity  to 
prevent  extensive  weed  infestation  and 
spread,  if  aggressive,  consistent 
treatment  is  employed. 
DATES:  Comments  concerning  the  scope 
of  the  analysis  must  be  received  by  45 
days  after  publication  of  this  notice  in 
the  Federal  Register.  The  draft 
environmental  impact  statement  is 
expected  in  summer  2003  and  the  final 
environmental  impact  statement  is 
expected  in  fall  2003. 
ADDRESSES:  Send  written  comments  to 
Margaret  J.  Boland,  Forest  Supervisor, 
KNF,  1312  Fairlane  Road,  Yreka,  CA 
96097.  Electronic  mail  may  be  sent  to 
T5_klamath_comment®fs.fed.  us.  Please 
reference  the  Noxious  and  Invasive 
Plant  Control  Project  on  the  subject  line. 
Also,  include  your  name  and  mailing 
address  with  your  comments  so 
documents  pertaining  to  this  project 
may  be  mailed  to  you. 
FOR  FURTHER  INFORMATION  CONTACT": 
Anne  Yost,  EIS  Team  Leader,  (530)  468- 
1226. 
SUPPLEMENTARY  INFORMATION: 

Purpose  and  Need  for  Action 

Noxious  weeds  and  invasive  exotic 
plants  are  a  seriouS^  biodiversity  issue  of 
great  significance  to  human  and  natural 
resource  conditions  on  the  KNF. 
Increasing  hiunan  population  and 
activity  contributes  to  the  rapid  spread 
of  weeds.  There  are  about  2,000  exotic 
and  noxious  weed  species  already 
established  in  the  United  States,  with 
more  entering  the  country  every  year  as 
trade  and  travel  between  continents 
increases.  Millions  of  acres  of  public 
lands  in  the  West  are  rapidly 
undergoing  the  greatest  degradation  due 
to  the  spread  of  invasive  non-native 
plants.  Estimates  indicate  invasive 
plants  are  increasing  at  about  4,600 
acres  per  day  on  Federal  lands  alone, 
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and  spreading  at  a  rate  of  14%  per  year 
(Asher  and  MuUahey,  Weed  Science 
Society  of  America  Congressional 
Briefing,  1997).  Within  the  last  20  years 
in  California,  studies  show  that  yellow 
starthistle  alone  has  increased  from  1 
million  acres  to  more  than  20  million- 
about  22  percent  of  the  State's  land  base 
(Joe  DiTomasso,  Department  of  Weed 
Science,  University  of  California,  Davis, 
personal  commimication).  Current 
inventories  indicate  that  weeds  are 
spreading  at  an  increasing  rate  on  Forest 
Service  lands  within  the  Pacific 
Southwest  Region  (Region  5  Strategy). 
According  to  statistics  compiled  oy 
the  Integrated  Pest  Control  Branch  of  the 
California  Department  of  Food  and 
Agriculture  Plant  Health  and  Pest 
Prevention  Services  (1998  Annual 
Report),  93  percent  of  the  acres  infested 
with  A-rated  noxious  weeds  in  the, State 
are  located  in  the  northeastern  part  of 
the  State,  including  Siskiyou  Coimty.  B- 
and  C-rated  pests  occur  in  greater 
numbers  and  their  density  and 
frequency  varies  according  to  individual 
site  locations.  These  species  are 
generally  widespread  in  the  State  of 
California  and  in  Siskiyou  County,  and 
eradication  is  not  an  achievable  goal  on 
a  broad  scale.  On  the  KNF,  the  niunbers 
of  exotic  invasive  plant  species  and 
areas  infested  are  relatively  small 
compared  to  other  parts  of  the  west.  The 
KNF  still  has  an  opportunity  to  prevent 
extensive  weed  infestation  and  spread  if 
aggressive,  consistent  treatment  is 
employed. 

Project  Objective 

The  objectives  of  the  KNF  Noxious 
and  Invasive  Plant  Control  Project  are 
to: 

•  Protect  the  ecosystem  function  and 
biodiversity  of  the  KNF  by  preventing 
the  continued  spread  of  aggressive,  non- 
native  plant  species. 

•  Prevent  the  spread  of  established 
non-native  noxious  and  invasive  plants 
into  uninfested  or  lightly  infested  area. 
This  is  a  strategy  of  containing  the 
leading  edge. 

•  Eradicate  new  invaders  (non-native 
noxious  and  invasive  plant  species  not 
previously  reported  in  the  area)  before 
they  become  established. 

•  Eradicate  or  control  known  and 
potential  non-native  noxious  and 
invasive  plant  infestations  in  the 
following  areas  that  are  considered 
infestation  pathways  (roads,  trails, 
streams,  intensively  burned  areas)  for 
the  establishment  and  movement  of 
these  plants  on  the  KNF. 

Proposed  Action 

The  U.S.  Department  of  Agricultiire 
(USDA)  Forest  Service,  KNF,  proposes 


to  treat/control  prioritized  noxious 
weeds  that  are  spread  geographically 
over  27,000  acres  on  l^own  and 
suspected  infestation  sites  Forest-wide 
by  a  variety  of  treatment  methods. 
Actual  treatment  would  be  on  2,700 
acres  per  year  or  less.  The  word 
"control"  refers  to  eradication 
(elimination)  or  reduction  for  some 
weed  populations,  and  slowing  the  rate 
of  spread  for  others.  An  Integrated  Pest 
Management  approach  will  be  used, 
which  employs  a  combination  of  control 
methods  including:  physical  control 
[e.g.  hand-pulling,  digging,  clipping, 
mowing,  tilling,  and  burning);  cidtural 
control  [e.g.,  seeding  and  cultivation); 
biological  control  [e.g..  use  of  parasites 
and  pathogens);  and  chemical  control    - 
[e.g.,  use  of  herbicides).  No  aerial 
spraying  of  herbicides  will  occur. 

Responsible  OfiBcial 

Margaret  Boland,  Forest  Supervisor, 
KNF,  1312  Fairiane  Road,  Yreka, 
California  96097  is  the  Responsible 
Official. 

Nature  of  Decision  To  Be  Made 

The  decision  is  what  actions,  if  any, 
should  be  taken  to  control  non-native 
noxious  and  invasive  plants  on  the 
KNF;  where  treatments  should  be 
applied,  what  type  of  treatments  should 
be  used,  and  what  resource  protection 
measures  and  operating  procedures  will 
be  applied. 

Scoping  Process 

In  April  2002,  this  project  was 
included  in  the  KNF's  Spring  2002 
Schedule  of  Proposed  Actions  (SOP A), 
which  was  posted  on  the  KNF's  internet 
website  and  mailed  to  the  SOFA  mailing 
list.  In  October  2002,  a  scoping  letter  of 
the  proposed  project  will  be  sent  to 
potentially  affected  individuals  and 
anyone  who  expresses  an  interest  in  this 
proposal.  This  notice  will  invite  public 
comment.  Comments  received  will  be 
included  in  the  documentation  for  the 
EIS.  The  public  is  encouraged  to  take 
part  in  the  process  and  to  with  the 
Forest  Service  officials  at  any  time 
diu-ing  the  analysis  and  prior  to  the 
decision.  The  Forest  Service  will  be 
seeking  information,  comments  and 
assistance  from  Federal,  State,  and  local 
agencies  and  other  individuals  or 
organizations  who  may  be  interested  in, 
or  ajffected  by,  the  proposed 
administrative  study. 

While  public  participation  in  this 
analysis  is  welcome  at  any  time, 
comments  received  within  45  days  of 
the  publication  of  this  notice  will  be 
especially  useful  in  the  preparation  of 
the  Draft  EIS.  Information  will  be  used 
in  preparation  of  the  draft  and  final  EIS. 
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The  scoping  will  include  identifying: 
potenti^  issues,  significant  issues  to  be 
analyzed  in  depth,  altranatives  to  the 
proposed  action,  and  potential 
environmental  effects  of  the  proposed 
and  alternatives. 

Comnieiit  Revested 

This  notice  of  intent  initiatives  the 
scoping  process,  which  guides  the 
development  of  the  environmental 
impact  statement. 

Early  Notioe  of  InqMitance  of  FuMic 
Participation  in  Subeequent 
Environmoital  Review 

A  draft  environmental  impact 
statement  will  be  prepared  for  comment. 
The  comment  period  on  the  draft 
environmental  impact  statement  will  be 
45-days  from  the  date  the 
Environmental  Protection  Agency 
publishes  the  notice  of  availability  in 
the  Federal  Register., 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  Draft  EISs  must  structiire 
their  participation  in  the  environmental 
review  of  the  proposed  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp  v. 
NRDC,435  U.S.  519,  533.  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  Draft  EIS  stage  but  that  are 
not  raised  until  after  completion  of  the 
Final  EIS  may  be  waived  or  dismissed 
by  the  courts.  City  ofAngoon  v.  Hodel, 
803  F.2d  1016, 1022  (9tii  Cir.  1986)  and 
Wisconsin  Heritages,  Inc.  v.  Harris,  490 
F.  Supp.  1334. 1338  (E.D.  Wis.  1980). 
Because  of  these  coiut  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45-day  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  Final  EIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  Draft  EIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  Draft  EIS  or  the  merits 
of  the  alternatives  formulated  and 
discussed  in  the  statement.  Reviewers 
may  wish  to  refer  to  the  Coimcil  on 
Environmental  Quality  Regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 


Act  at  40  CFR  1503.3  in.  addressing 
these  points. 

Comments  received,  including  the 
names  and  addresses  of  these  who 
comment,  will, be  considered  part  of  the 
public  record  on  this  proposal  and  will 
be  available  for  public  inspection. 
(Authority:  40  CFR  1501.7  and  1508.22; 
Forest  Service  Handbook  191.15, 
Section  21) 

Dated:  September  27,  2002. 
MidiadP.LM. 

Deputy  Forest  Supervisor,  Klamath  National 
Forest. 

[PR  Doc.  02-25112  Filed  10-2-02;  8:45  am] 
■UMQ  COOfe  3410-11-H 


DEPARTyENT  OF  AGRICULTURE 

Foreet  Service 

Opel  Creek  Scenic  Hecreetlon  Aree 
(SRA)  Advieory  Council 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  An  Opal  Creek  Scenic 
Recreation  Area  Advisory  Council 
meeting  will  convene  in  Stayton, 
Oregon  on  Monday,  October  21,  2002. 
The  meeting  is  scheduled  to  begin  at  6 
p.m.,  and  will  conclude  at 
approximately  8:30  p.m.  The  meeting 
will  be  held  in  the  South  Room  of  the 
Stayton  Commimity  Center  located  on 
400  West  Virginia  Street  in  Stayton. 
Oregon. 

The  Opal  Creek  Wilderness  and  Opal 
Creek  Scenic  Recreation  Area  Act  of 
1996  (Opal  Creek  Act)  (Pub.  L.  104-208) 
directed  the  Secretary  of  Agriculture  to 
establish  the  Opal  Creek  Scenic 
Recreation  Area  Advisory  Council.  The 
Advisory  Council  is  comprised  of 
thirteen  members  representing  state, 
county  and  city  governments,  and 
representatives  of  various  organizations, 
which  include  mining  industry, 
environmental  organizations,  inholders 
in  Opal  Creek  Scenic  Recreation  Area, 
economic  development,  Indian  tribes, 
adjacent  landowners  and  recreation 
interests.  The  council  provides  advice  to 
the  Secretaiy  of  Agriculture  on 
preparation  of  a  comprehensive  Opal 
Creek  Management  Plan  for  the  SRA, 
and  consults  on  a  periodic  and  regular 
basis  on  the  management  of  the  area. 
Tentative  agenda  items  include 
information  sharing  on  the  following 
topics: 

Implementation  of  the  Opal  Creek 
SRA  Management  Plan; 

Discussion  on  transition  of  the 
Council  membership  in  accordance  with 
provisions  of  the  Council  Charter; 


Discussion  of  futiire  topics  and  a 
tentative  schedule  for  the  Council 
meetings; 

A  direct  public  comment  period  is 
tentatively  scheduled  to  beg^  at  8  p.m. 
Time  allotted  for  individud 
presentations  will  be  limited  to  3 
minutes.  Written  comments  are 
encouraged,  particularly  if  the  material 
cannot  be  presented  within  the  time 
limits  of  the  comment  period.  Written 
comments  may  be  submitted  prior  to  the 
October  21  meeting  by  sending  them  to 
Designated  Federal  Official  Stephanie 
Phillips  at  the  address  given  below. 
FOR  FURTHBt  mrOmUVOH  CONTACT:  For 
more  information  regarding  this 
meeting,  contact  Designated  Federal 
Official  Stephanie  Phillips;  Willamette 
National  Forest,  Detroit  Ranger  District, 
HC  73  Box  320,  Mill  Qty.  OR  97360; 
(503)  854-3366. 

Dated:  September  27,  2002. 
Y.  Robert  Iwamoto, 
Actir}g  Forest  Supervisor. 
(PR  Doc.  02-25111  Filed  10-02-02;  8:45  am] 
MUJNQ  COM  M10-11-M 


DEPARTMENT  OF  AGRICULTURE 

Foreet  Service 

Oregon  Coeet  Provlnclel  Advieory 
Comnltleev 

agency:  Forest  Service.  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Oregon  Coast  Province 
Advisory  Committee  will  meet  in  Grand 
Ronde,  OR,  October  24,  2002.  The 
theme  of  the  meeting  is  Commimity 
Recovery  Sustainability/Business 
Planning.  The  agenda  includes:  A  panel 
discussion  involving  special  use 
permitees/off  highway  vehicle  users/ 
outfitters/guides/Forest  Service/Bureau 
of  Land  Management;  Commimity 
sustainability;  Socio  analysis  of  the 
southern  Willamette  Valley;  Public 
input;  and  Round  Robin  sharing. 
DATES:  The  meeting  will  be  held 
October  24,  2002,  beginning  at  9  a.m. 
AOORESSeS:  The  meeting  will  be  held  at 
the  Spirit  Mountain  Casino,  V4  mile 
west  of  Valley  Junction,  Oregon,  on 
Highway  18. 

FOR  FURTHER  INFORMATKM  CONTACT:  Joni 
Quamstrom,  Public  Affairs  Specialist. 
Siuslaw  National  Forest,  541-750-7075. 
or  write  to  Siuslaw  National  Forest 
Supervisor,  P.O.  Box  1148,  Corvallis. 
OR  97339. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  is  open  to  the  public.  Council 
discussion  is  limited  to  Forest  Service/ 
BLM  staff  and  Council  Members.  Lunch 
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will  be  on  your  own.  A  public  input 
session  will  be  at  2:45  p.m.  for  fifteen 
minutes.  The  meeting  is  expected  to 
adjourn  around  4  p.m. 

Dated:  September  26,  2002. 
Gloria  D.  Brown, 
Forest  Supervisor. 

[FR  Doc.  02-25108  Filed  10-2-02:  8:45  ami 
BMXMG  COOE  3410-11-M 

DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Siuslaw  Resource  Advisory  Committee 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

summary:  The  Siuslaw  Resource 
Advisory  Committee  will  meet  in 
Corvallis,  OR.  The  purpose  of  the 
meeting  is  to  determine  how  to  spend 
Title  II  Payments  to  Coimties  Fimds. 
The  agenda  includes:  How  to  distribute 
the  bdance  of  Title  II  funds;  kinds  of 
projects  the  RAC  would  like  to  see  from 
the  Forest  Service;  how  much  Title  11 
money  should  be  used  on  private  lands 
versus  public  lands;  the  cost  of  NEPA 
implementation  for  public  projects;  and 
a  public  forum. 

DATES:  The  meeting  will  be  held 
October  25.  2002,  beginning  at  9  a.m. 
ADDRESSES:  The  meeting  will  be  held  in 
the  Siuslaw  River  Room,  at  the  Siuslaw 
National  Forest  Headquarters,  at  4077 
SW  Research  Way,  Corvallis,  OR. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Stanley,  Community 
Development  Specialist,  Siuslaw 
National  Forest,  541/750-7210  or  write 
to  Forest  Supervisor,  Siuslaw  National 
Forest,  P.O.  Box  1148,  Corvallis,  OR 
97339. 

SUPPLEMENTARY  INFORMATK)N:  A  public 
input  period  will  begin  at  11:45  a.m. 
The  meeting  is  expected  to  adjourn  a 
few  minutes  after  12  noon. 

Dated:  September  26,  2002. 
Gloria  D.  Brown, 
Forest  Supervisor. 
[FR  Doc.  02-25107  Filed  10-2-02;  8:45  am) 

BILUNG  COOE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Notice  of  Idaho  Panhandle  Resource 
Advisory  Committee  Meeting 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  the  authorities  in 
the  Federal  Advisory  Committee  Act 


(Pub.  L.  92-463)  and  under  the  Secure 
Rural  Schools  and  Community  Self- 
Determination  Act  of  2000  (Pub.  L.  106- 
393)  the  Idaho  Panhandle  National 
Forest's  Idaho  Panhandle  Resource 
Advisory  Committee  will  meet  Friday, 
October  18,  2002  at  9:30  a.m.  in  Coeur 
d'Alene,  Idaho  for  a  business  meeting. 
The  business  meeting  is  open  to  the 
public. 

DATES:  October  18,  2002. 
ADDRESSES:  The  meeting  location  is  the 
Idaho  Panhandle  National  Forest's 
Supervisor's  Office,  located  at  3815 
Schreiber  Way,  Coeur  d'Alene,  Idaho 
83815. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ranotta  K.  McNair,  Forest  Supervisor 

and  Designated  Federal  Officer,  at  (208) 

765-7369. 

SUPPLEMENTARY  INFORMATION:  The 

meeting  agenda  includes  reviewing 

project  proposals  for  fiscal  year  2003. 

The  public  forum  begins  at  1  p.m. 

Dated:  September  27,  2002. 
RanoMa  K.  McNair, 

Forest  Supervisor 

(FR  Doc.  02-25110  Filed  10-2-02;  8:45  am) 

BMJJNG  COOE  3410-11-11 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A-621-818] 

Notice  of  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value:  Urea 
Ammonium  Nitrate  Solutions  From  the 
Russian  Federation 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  October  3,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paige  Rivas  or  Tom  Futtner,  AD/CVD 
Enforcement,  Office  4,  Group  II,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW.,  Washington,  DC  20230; 
telephone:  (202)  482-0651,  and  (202) 
482-3814,  respectively. 

The  Applicable  Statute  and  Regulatioiis 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1,  1995,  the 
effective  date  of  the  amendbments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerce  (the 
Department)  regulations  are  to  the 


regulations  codified  at  19  CFR  part  351 
(April  2002). 

Prelimuiary  Deteniiination 

We  preliminarily  determine  that 
imports  of  urea  ammonium  nitrate 
solutions  (UANS)  from  the  Russian 
Federation  (Russia)  are  being  sold,  or 
are  likely  to  be  sold,  in  the  United  States 
at  less  than  fair  value  (LTFV),  as 
provided  in  section  733  of  the  Act.  The 
estimated  margins  of  sales  at  LTFV  are 
shown  in  the  "Suspension  of 
Liquidation"  section  of  this  notice. 

Case  History  - 

On  May  9,  2002,  the  Department 
initiated  antidumping  duty 
investigations  to  determine  whether 
imports  of  UANS  from  Lithuania, 
Belarus,  Russia,  and  Ukraine  are  being, 
or  are  likely  to  be,  sold  in  the  United 
States  at  LTFV.  See  Initiation  of 
Antidumping  Investigations:  Urea 
Ammonium  Nitrate  Solutions  from 
Belarus,  Lithuania,  the  Russian 
Federation,  and  Ukraine,  67  FR  35492 
(May  20,  2002)  [Initiation  Notice).^ 

On  June  4,  2002,  the  International 
Trade  Commission  (FTC)  preliminarily 
determined  that  there  is  a  reasonable 
indication  that  an  industry  in  the 
United  States  is  materially  injured  or 
threatened  with  material  injury  by 
reason  of  imports  of  UANS  from 
Belarus,  Russia  and  Ukraine.  See  Urea 
Ammonium  Nitrate  Solution  from 
Belarus,  Lithuania,  the  Russian 
Federation  and  Ukraine,  67  FR  39439 
(June  7,  2002). 

During  May  2002,  the  Department 
provided  participating  parties  with  an 
opportunity  to  comment  on  scope  and 
the  product  characteristics  of  subject 
merchandise.  No  parties  submitted 
comments. 

On  May  22,  2002,  the  Department 
issued  its  antidumping  questionnaire  ^ 
to  the  Embassy  of  the  Russia  in 
Washington  IX],  and  the  company  with 
the  most  imports  during  the  period  of 
investigation  (POI),  according  to  data  on 


'  The  petitioner  in  this  investigation  is  the 
Nitrogen  Solutions  Fair  Trade  Committee  (the 
petitioner).  Its  members  consist  of  CF  Industries, 
Inc..  Mississippi  Chemical  Corporation,  and  Terra 
Industries,  Inc. 

2  Section  A  of  the  questionnaire  requests  general 
information  concerning  a  company's  corporate 
structure  and  business  practices,  the  merchandise 
under  investigation  that  it  sells,  and  the  manner  in 
which  it  sells  that  merchandise  in  all  of  its  markets. 
Section  B  requests  a  complete  listing  of  all  home 
market  sales,  or,  if  the  home  market  is  not  viable, 
£if  sales  in  the  most  appropriate  third-country 
market  (this  section  is  not  applicable  to  respondents 
in  nonmarket  economy  (NME)  cases).  Section  C 
requests  a  complete  listing  of  U.S.  sales.  Section  D 
requests  information  on  the  factors  of  production  of 
the  merchandise  sold  in  or  to  the  United  States 
under  investigation.  Section  E  requests  information 
on  further  manufacturing. 
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the  record,  JSC  Nevinnomysskij  Azot 
(Nevinka).  'The  Department  requested 
that  the  Embassy  of  Russia  send  the 
questionnaire  to  all  companies  that 
manufactured  and  exported  UANS  to 
the  United  States,  as  well  as  all 
manufacturers  that  produced  UANS  for 
companies  engaged  in  exporting  subject 
merchandise  to  the  United  States,  and 
all  companies  that  exported  UANS  to 
the  United  States,  during  the  POI. 
Although  the  Department  provided  all 
Russian  exporters  of  UANS  with  the 
opportunity  to  respond  to  its 
questionnaire  by  providing  it  to  the 
Embassy  of  Russia,  only  Nevinka 
responded  to  the  Department's 
questionnaire.  The  Department  issued 
supplemental  questionnaires  to 
Nevinka,  where  appropriate.  _ 

Period  of  Investigation 

The  POI  is  October  1,  2001,  through 
March  31,  2002.  This  period 
corresponds  to  the  two  most  recent 
fiscal  quarters  prior  to  the  month  of  the 
filing  of  the  petition  (i.e.,  April,  2002). 
See  19  CFR  351.204(b)(1). 

Scope  of  Investigation 

For  purposes  of  this  investigation,  the 
product  covered  is  all  mixtures  of  urea 
and  ammonium  nitrate  in  aqueous  or 
ammoniacal  solution,  regardless  of 
nitrogen  content  by  wei^t,  and 
regardless  of  the  presence  of  additives, 
such  as  corrosion  inhibitors.  The 
merchandise  subject  to  this 
investigation  is  classified  in  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  under  item 
number  3102.80.00.00.  Although  the 
HTSUS  item  number  is  provided  for 
convenience  and  U.S.  Customs  Service 
(the  Customs  Service)  purposes,  the 
written  description  of  the  merchandise 
under  investigation  is  dispositive. 

Nonmarket  Economy  Country  Status 

The  Department  has  treated  Russia  as 
a  nonmarket  economy  (NME)  country  in 
previous  antidumping  investigations 
(e.g.,  see  Notice  of  Final  Determination 
of  Sales  at  Less  Than  Fair  Value: 
Structured  Steel  Beams  From  the 
Russian  Federation.  67  FR  35490  (May 
20,  2002)  Notice  of  Final  Determination 
of  Sales  at  Not  Less  Than  Fair  Value: 
Pure  Magnesium  From  the  Russian 
Federation.  66  FR  49347,  (September  27, 
2001),  and  the  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Cold-Rolled  Flat- 
Rolled  Carbon-Quality  Steel  Products 
From  the  Russian  Federation,  65  FR 
5510  (February  4,  2000)).  In  accordance 
with  section  771(18)(C)  of  the  Act,  any 
determination  that  a  foreign  country  is 
an  NME  country  shall  remain  in  effect 


until  revoked.  On  June  6,  2002,  the 
Department  revoked  Russia's  NME 
status  effective  April  1,  2002.  Because 
the  POI  for  this  investigation  precedes 
the  effective  date  of  the  market  economy 
determination,  this  preliminary 
determination  is  based  on  information 
contained  in  the  nonmarket  economy 
questionnaire  responses  submitted  by 
the  respondent.  Therefore,  pursuant  to 
section  771(18)(C)  of  the  Act,  the 
Department  will  continue  to  treat  Russia 
as  an  NME  country  for  the  purposes  of 
this  investigation. 

When  the  Department  is  investigating 
imports  from  an  NME  coimtry,  section 
773(c)(1)  of  the  Act  directs  the 
Department  to  base  normal  value  (NV) 
on  the  NME  producer's  fectors  of 
production  (FOP),  valued  in  a 
comparable  market  economy  that  is  a 
significant  producer  of  comparable 
merchandise.  The  sources  of  individual 
FOP  prices  are  discussed  under  the 
"Normal  Value"  section,  below. 

Separate  Rates 

In  an  NME  proceeding,  the 
Department  presumes  that  all 
companies  within  the  coimtry  are 
subject  to  governmental  control  and 
should  be  assigned  a  single 
antidiunping  duty  rate  imless  the 
respondent  demonstrates  the  absence  of 
both  de  jure  and  de  facto  governmental 
control  over  its  export  activities.  See 
Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Bicycles  From 
the  People's  Republic  of  China,  61  FR 
19026, 19027  (April  30, 1996).  Nevinka  ^ 
has  provided  the  requested  company- 
specific  separate  rates  information  and 
has  indicated  that  there  is  no  element  of 
government  ownership  or  control  over 
its  operations.  We  have  considered 
whether  Nevinka  is  eligible  for  a 
separate  rate  as  discussed  below. 

The  Department's  separate-rates  test  is 
not  concerned,  in  general,  with 
macroeconomic/border-type  controls 
[e.g.,  export  licenses,  quotas,  and 
minimiun  export  prices),  particularly  if 
these  controls  are  imposed  to  prevent 
dumping.  Rather,  the  test  focuses  on 
controls  over  the  export-related 
investment,  pricing,  and  output 
decision-making  processes  at  the 
individual  firm  level.  See  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Cut-to-Length 
Carbon  Steel  Plate  From  Ukraine,  62  FR 
61754,  61757  (November  19, 1997); 
Tapered  Roller  Bearings  and  Parts 
Thereof.  Finished  and  Unfinished,  from 


>  Both  Nevinka  and  an  affiliated  reaeller 
participated  in  the  sales  process  during  the  POI. 
Because  they  are  affiliated,  we  are  analyzing  the 
separate  rates  information  as  applicable  to  both 
Nevinka  and  the  affiliated  reMiler. 


the  People's  Republic  of  China:  Final 
Results  of  Antidumping  Duty 
Administrative  Review,  62  PR  61276, 
61279  (November  17. 1997);  and  Notice 
of  Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Honey  From  the 
People's  Republic  of  China,  60  FR 
14725.  14726  (March  20. 1995). 
To  establish  whether  a  firm  is 
sufficiently  independent  from 
government  control  to  be  entitled  to  a 
separate  rate,  the  Department  analyzes 
each  exporting  entity  under  a  test 
arising  out  of  the  Final  Determination  of 
Sales  at  Less  Than  Fait  Value:  Sparklers 
from  the  People's  Republic  of  China,  56 
FR  20588  (May  6,  1991),  as  modified  in 
the  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Silicon  Carbide  from 
the  People's  Republic  of  China,  59  FR 
22585,  22587  (May  2, 1994)  [Silicon 
Carbide).  Under  this  test,  the 
Department  assigns  separate  rates  in 
NME  cases  only  if  an  exporter  can 
demonstrate  the  absence  of  both  de  jure 
and  de  facto  governmental  control  over 
its  export  activities.  See  Silicon  Carbide, 
59  FR  22587.  and  the  Notice  of  Final 
Determination  of  Sales  at  Less  Then 
Fair  Value:  Fuifuryl  Alcohol  From  the 
People's  Republic  of  China,  60  FR 
22544,  22545  (May  8,  1995). 

1.  Absence  ofDe  Jure  Control 

The  Department  considers  the 
following  de  jure  criteria  in  determining 
whether  an  individual  company  may  be 
granted  a  separate  rate:  (1)  An  absence 
of  restrictive  stipulations  associated 
with  an  individual  exporter's  business 
and  export  licenses:  (2)  any  legislative 
enactments  decentralizing  control  of 
companies:  and  (3)  any  other  formal 
measures  by  the  government 
decentralizing  control  of  companies. 

Nevinka  has  placed  on  the  record  a 
nimiber  of  documents  to  demonstrate 
the  absence  of  de  jure  control,  including 
Nevinka's  business  licenses  and 
company  registration.  Other  ihan 
limiting  Nevinka's  operations  to  the 
activities  referenced  in  the  license,  we 
noted  no  restrictive  stipulations 
associated  with  the  licenses.  Therefore, 
based  on  the  foregoing,  we  have 
preliminarily  foimd  an  absence  of  de 
jure  control. 

2.  Absence  ofOe  Facto  Contml 

The  Department  typically  considers 
four  factors  in  evaluating  whether  each 
respondent  is  subject  to  de  facto 
governmental  control  of  its  export 
functions:  (1)  Whether  the  export  prices 
are  set  by,  or  subject  to,  the  approval  of 
a  governmental  authority;  (2)  whether 
the  respondent  has  authority  to 
negotiate  and  sign  contracts  and  other 
agreements;  (3)  whether  the  respondent 
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has  autonomy  from  the  government  in 
making  decisions  regarding  the 
selection  of  its  management;  and  (4) 
whether  the  respondent  retains  the 
proceeds  of  its  export  sales  and  makes 
independent  decisions  regarding  the 
disposition  of  profits  or  financing  of 
losses. 

With  regard  to  the  issue  of  de  facto 
control,  Nevinka  has  reported  the 
following:  (1)  There  is  no  government 
participation  in  setting  export  prices;  (2) 
its  managers  have  authority  to  negotiate 
sales  contracts;  (3)  the  government  does 
not  participate  in  management 
selection,  and  (4)  there  are  no 
restrictions  on  the  use  of  its  export 
revenue.  Fiuthermore,  Nevinka  is 
responsible  for  financing  its  own  losses. 
AlUiough  Nevinka  is  obligated  by 
Russian  law  to  convert  a  certain 
percentage  of  foreign  currency  receipts 
into  rubles,  the  Department  hias  not 
considered  such  foreign  exchange 
requirements  to  constitute  de  facto 
control.  See  Notice  of  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value  and  Postponement  of  Final 
Determination:  Solid  Agricultural  Grade 
Ammonium  Nitrate  From  Ukraine,  66 
FR  13286. 13289  (March  5,  2001); 
Notice  of  Final  Determination  of  Sales 
At  Less  Than  Fair  Value:  Solid 
Agricultural  Grade  Ammonium  Nitrate 
From  Ukraine,  66  FR  38632,  38633  (July 
25,  2001).  Additionally,  Nevinka's 
questionnaire  response  does  not  suggest 
that  pricing  is  coordinated  among 
exporters.  Furthermore,  our  analysis  of 
Nevinka's  questionnaire  response 
reveals  no  other  information  indicating 
governmental  control  of  export 
activities.  Therefore,  based  on  the 
information  provided,  we  preliminarily 
determine  that  there  is  an  absence  of  de 
facto  government  control  over  Nevinka's 
export  functions.  Consequently,  we 
preliminarily  determine  that  the 
respondent  has  met  the  criteria  for  the 
application  of  a  separate  rate. 

For  further  discussion  of  our 
preliminary  separate  rates 
determination,  see  the  Separate  Rates 
Analysis  for  the  Preliminary 
Determination:  Antidumping  Duty 
Investigation  of  Urea  Anumonium 
Nitrate  Solutions  from  the  Russian 
Federation,  dated  conourently  with  this 
notice,  on  file  in  the  Central  Records 
Unit  (CRU)  located  in  B-099  of  the  main 
Department  of  Commerce  building. 

The  Russia-Wide  Rate 

In  all  NME  cases,  the  Department 
makes  a  rebuttable  presumption  that  all 
exporters  or  producers  located  in  the 
NME  country  comprise  a  single  exporter 
under  common  government  control,  the 
"NME  entity."  'The  Department  assigns 


a  single  NME  rate  to  the  NME  entity 
unless  an  exporter  can  demonstrate 
eligibility  for  a  separate  rate.  Although 
the  Department  provided  all  Russian 
exporters  of  UANS  with  the  opportunity 
to  respond  to  its  questionnaire,  only 
Nevinka  provided  a  response.  However, 
oiu  review  of  U.S.  import  statistics 
reveals  that  there  are  other  Russian 
companies,  in  addition  to  Nevinka,  that 
exported  UANS  to  the  United  States 
during  the  POI.  Because  these  exporters 
did  not  submit  a  response  to  the 
Department's  questionnaire,  and  thus 
did  not  demonstrate  their  entitlement  to 
a  separate  rate,  we  have  implemented 
the  Department's  rebuttable 
presumption  that  these  exporters 
constitute  a  single  enterprise  under 
common  control  by  the  Russian 
government,  and  we  are  applying 
adverse  facts  available  to  determine  the 
single  antidumping  duty  rate,  the 
Russia-wide  rate,  applicable  to  all  other 
Russian  exporters  comprising  this  single 
enterprise.  See,  e.g.,  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Synthetic  Indigo  from  the 
People's  Republic  of  China,  65  FR 
25706,  25707  (May  3,  2000). 

Use  of  Facts  Otherwise  Available 

Section  776(a)(2)  of  the  Act  provides 
that  "if  an  interested  party  or  any  other 
person  (A)  withholds  information  that 
has  been  requested  by  the  administering 
authority  or  the  Commission  under  this 
title,  (B)  fails  to  provide  such 
information  by  the  deadlines  for 
submission  of  the  information  or  in  the 
form  and  manner  requested,  subject  to 
subsections  (c)(1)  and  (e)  of  section  782, 
(C)  significantly  impedes  a  proceeding 
under  this  title,  or  (D)  provides  such 
information  but  the  information  cannot 
be  verified  as  provided  in  section  782(i), 
the  administering  authority  and  the 
Commission  shall,  subject  to  section 
782(d).  use  the  facts  otherwise  available 
in  reaching  the  applicable 
determination  under  this  title." 
Pursuant  to  section  782(e)  of  the  Act, 
the  Department  shall  not  decline  to 
consider  information  that  is  submitted 
by  an  interested  party  and  that  is 
necessary  to  the  determination,  even  if 
that  information  does  not  meet  all  the 
applicable  requirements  established  by 
the  Department,  if  all  of  the  following 
requirements  are  met:  (1)  The 
information  is  submitted  by  the 
deadline  established  for  its  submission; 
(2)  the  information  can  be  verified;  (3) 
the  information  is  not  so  incomplete 
that  it  cannot  serve  as  a  reliable  basis  for 
reaching  the  applicable  determination; 
(4)  the  interested  party  has 
demonstrated  that  it  acted  to  the  best  of 
its  ability  in  providing  the  information 


and  meeting  the  requirements 
established  by  the  Department  with 
respect  to  the  information;  and  (5)  the 
information  can  be  used  without  imdue 
difficulties. 

Section  776(b)  of  the  Act  further 
provides  that  adverse  inferences  may  be 
used  when  an  interested  party  has  failed 
to  cooperate  by  not  acting  to  the  best  of 
its  ability  to  comply  with  a  request  for 
information.  In  this  case,  except  for 
Nevinka,  all  Russian  producers/ 
exporters  of  subject  merchandise  that 
exported  to  the  United  States  during  the  , 
POI  failed  to  act  to  the  best  of  their 
ability  by  not  providing  a  response  to 
the  Department's  questionnaire.  Thus, 
the  Department  has  determined  that,  in 
selecting  from  among  the  fects 
otherwise  available,  an  adverse 
inference  is  warranted.  It  is  the 
Department's  practice  to  assign  to  non- 
cooperative  respondents  the  higher  of 
the  highest  petition  margin,  adjusted  as 
appropriate,  or  the  highest  margin 
calculated  for  any  respondent  in  the 
proceeding  {see,  e.g..  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Staiidess  Steel  Wire  Rod 
from  Japan,  63  FR  40434  (July  29, 
1998)).  In  this  case,  the  highest  mamn 
on  record  is  331.4  percent,  the  rate  from 
the  petition  as  published  in  the 
Initiation  Notice. 

Section  776(c)  of  the  Act  provides  that 
where  the  Department  selects  from 
among  the  facts  otherwise  available  and 
relies  on  "secondary  information,"  such 
as  the  petition,  the  Department  shall,  to 
the  extent  practicable,  corroborate  that 
information  from  independent  sources 
reasonably  at  the  Department's  disposal. 
The  Statement  of  Administrative  Action 
accompanying  the  URAA,  H.R.  Doc.  No. 
103-316  (1994)  (SAA),  states  that 
"corroborate"  means  to  determine  that 
the  information  used  has  probative 
value.  See  SAA  at  870. 

In  order  to  determine  the  probative 
value  of  the  information  useid  to 
calculate  the  Russian-wide  rate,  we 
examined  evidence  supporting  the 
calculations  in  the  petition.  In 
accordance  with  section  776(c)  of  the 
Act,  to  the  extent  practicable,  we 
examined  the  key  elements  of  the  export 
price  (EP)  and  NV  calculations  on 
which  the  petition  margin  calculations 
were  based.  The  petitioner's 
methodology  for  calculating  EP  and  NV 
is  discussed  in  the  Initiation  Notice.  In 
the  petition,  EP  was  based  average  unit 
values  (AUVs)  of  imports  of  subject 
merchandise  during  the  POI  based  on 
official  U.S.  government  import 
statistics.  We  recalculated  the  EP  to 
reflect  AUVs  in  the  fuU  POI.  Therefore, 
we  consider  this  information 
corroborated.  To  corroborate  the 
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petitioner's  NV  calculations,  we 
compared  the  factor  consimiption  rates 
reported  in  the  petition  to  the  factor 
consumption  rates  for  these  inputs 
reported  by  Nevinka,  the  only 
responding  company  in  this 
investigation.  Because  these  were 
significantly  different,  we  substituted 
Nevinka's  consumption  rates  for  those 
in  the  petition.  Regarding  the  factor 
values,  because  the  Department  has 
preliminarily  determined  to  use  a 
diffierent  surrogate  country  than  was 
used  in  the  petition,  we  have 
substituted  the  factor  values  developed 
for  this  preliminary  determination  for 
those  in  the  petition.  In  instances  where 
a  factor  value  was  reported  in  the 
petition  for  which  we  did  not  develop 
a  surrogate  value,  we  continued  to  use 
the  value  in  the  petition. 

As  a  result  of  these  changes,  we  found 
that  the  recalculated  petition  margin, 
233.85  percent,  is  the  highest  margin  on 
the  record  of  this  case.  We  have 
corroborated  any  secondary  information 
to  the  extent  practicable.  To  the  extent 
this  margin  is  a  recalculated  margin 
based  on  current  information  from  the 
investigation,  it  does  not  represent 
secondary  information,  and,  thus,  does 
not  need  to  be  corroborated.  Thus,  the 
Department  has  preliminarily 
determined  the  Russian-wide  rate  to  be 
233.85  percent.  For  the  final 
determination,  the  Department  will 
consider  all  margins  on  the  record  at 
that  time  for  the  purpose  of  determining 
the  most  appropriate  margin  to  be  used 
as  adverse  facts  available.  See  the 
memorandimi  on  Corroboration  of 
Secondary  Information  of  the 
Antidumping  Duty  Investigation  of  Urea 
Ammoniimi  Nitrate  Solutions  from  the 
Russian  Federation  (Russia),  dated 
September  26,  2002,  on  file  CRU  located 
in  B-099  of  the  main  Department  of 
Commerce  building. 

Fair  Value  Comparison 

To  determine  whether  Nevinka's  sales 
of  UANS  to  ciistomers  in  the  United 
States  were  made  at  LTFV,  we 
compared  EP  to  NV,  calculated  using 
our  NME  methodology,  as  described  in 
the  "Export  Price"  and  "Normal  Value" 
sections  of  this  notice  below.  In 
accordance  with  section 
777A(d)(l)(A)(i)  of  the  Act.  we 
calculated  weij^ted-average  EPs. 

Export  Price 

We  used  EP  methodology  in 
accordance  with  section  772(a)  of  the 
Act  because  Nevinka  reported  that  it 
and  an  affiliated  reseller  participate  in 
the  sales  process  to  sell  subject 
merchandise  to  unaffiliated  U.S. 
.  customers  prior  to  importation  and 


because  constructed  export  price  (CEP) 
methodology  was  not  otherwise 
warranted. 

We  calculated  EP  based  on  the  prices 
charged  to  the  first  imaffiliated 
customer  for  exportation  to  the  United 
States.  Where  appropriate,  we  made 
deductions  from  the  starting  price  (gross 
imit  price)  for  foreign  inland  freight. 
Where  foreign  inland  freight  was 
provided  by  NME  companies  we  used 
surrogate  values  bom  Egypt  to  value 
these  expenses  [see  the  Surrogate 
Country  Values  Used  for  the 
Preliminary  Determination  of  the 
Antidumping  Duty  Investigation  of 
Urea-Ammonium  Nitrate  Solutions  &t>m 
the  Russian  Federation  (Surrogate  Value 
Memo),  dated  September  26,  2002.  on 
file  in  the  CRU). 

Date  of  Sale 

As  stated  at  19  CFR  351. 401  (i).  the 
Department  normally  will  use  the 
respondent's  invoice  date  as  the  date  of 
sale  unless  another  date  better  reflects 
the  date  upon  which  the  exporter  or 
producer  establishes  the  essential  terms 
of  sale.  Although  "the  Department 
prefers  to  use  invoice  date  as  the  date 
of  sale,  we  are  mindful  that  this 
preference  does  not  require  the  use  of 
invoice  date  if  the  fects  of  a  case 
indicate  a  different  date  better  reflects 
the  time  at  which  the  material  terms  of 
sale  were  established."  See  Circular 
Welded  Non-Alloy  Steel  Pipe  From  the 
Republic  of  Korea;  Final  Results  of 
Antidumping  Duty  Adnunistrative 
Review,  63  FR  32833  (June  16. 1998). 

For  the  first  half  of  the  POI,  Nevinka 
reported  the  contract  addenda  date  as 
the  date  of  sale  because,  according  to 
Nevinka.  it  is  the  date  when  all  the 
essential  terms  of  sales  were 
established.  For  these  sales,  the 
Department  is  using  the  contract 
addenda  date  as  the  date  of  sale.  During 
the  second  half  of  the  POI,  Nevinka 
revised  its  selling  methods.  As  a  result 
of  this  change,  Nevinka  reported  the 
date  of  shipment  as  the  date  of  sale. 

We  have  generally  accepted  Nevinka's 
date  of  sale  methodology.  However,  for 
sales  concluded  in  the  first  half  of  the 
POI  but  carried  out  in  the  second  half, 
we  used  Nevinka's  shipment  date  as 
date  of  sale,  rather  than  the  contract 
addenda  date  to  ensure  consistency  in 
the  treatment  of  transactions  with  this 
feet  pattern.  See  Calculation 
Memorandum  for  the  Preliminary 
Determination:  Antidtmiping  Duty 
Investigation  on  Urea  Ammonium 
Nitrate  Solutions  from  the  Russian 
Federation,  dated  September  26,  2002. 


BiUing  Adfustmenti 

For  the  purposes  of  the  preliminary 
'  determination,  the  Department  has  not 
adjusted  Nevinka's  price  for  reported 
billing  adjustments  because  Nevinka  has 
not  substantiated  its  claim  for  these 
adjustments.  Although  Nevinka 
provided  a  narrative  description  of  the 

Erocess  involved  in  calculating  the 
illing  adjustments,  it  failed  to  place 
documentation  on  the  record 
substantiating  this  claim.  According  to 
19  CFR  351.401(b),  "the  interested  party 
that  is  in  possession  of  the  relevant 
information  has  the  burden  of 
establishing  to  the  satisfaction  of  the 
Secretary  the  amount  and  nature  of  a 
particular  adjustment."  The  Department 
will  examine  this  issue  at  verification. 

Normal  Value 

1.  Surrogate  Country 

Section  773(c)(4)  of  the  Act  requires 
that  the  Department  value  the  NME 
producer's  factors  of  production,  to  the 
extent  possible,  on  the  prices  or  costs  of 
factors  of  production  in  one  or  more 
market  economy  countries  that  are:  (1) 
At  a  level  of  economic  development 
comparable  to  that  of  the  NME  countiy; 
and  (2)  significant  producers  of 
comparable  merchandise.  The 
Department's  Office  of  Policy  initially 
identified  five  countries  that  are  at  a 
level  of  economic  development 
comparable  to  Russia  in  terms  of  per 
capita  Gross  National  Product  (GNP) 
and  the  national  distribution  of  labor. 
Those  countries  are  Columbia,  Egypt, 
the  Philippines,  Thailand,  and  Tunisia 
[see  the  memorandum  from  Jeffrey  May 
to  HoUy  Kuga  dated  February  28,  2002 
on  file  in  the  CRU).  As  noted  in  the 
memorandum  on  Selection  of  Surrogate 
Country:  Preliminary  Determination: 
Antidumping  Investigation  on  Urea 
Ammonium  Nitrate  Solutions  from  the 
Russian  Federation  (September  26, 
2002)  on  file  in  the  CRU,  Egypt  is 
economically  comparable  to  Russia. 
Egypt  is  also  a  significant  producer  of 
comparable  merchandise.  Moreover, 
there  is  sufficient  publicly  available 
information  on  Egyptian  values. 
Accordingly,  we  have  preliminarily 
calculated  NV  using  publicly  available 
information  from  Egypt  to  value 
Nevinlca's  factors  of  production,  except 
where  noted  below. 

2.  Factors  of  Production 

Factors  of  production  include:  (1) 
Hours  of  ld>or  required;  (2)  quantities  of 
raw  mat«ials  employed;  (3)  amounts  of 
energy  and  other  utilities  consimied; 
and  (4)  representative  capital  costs, 
including  depreciation.  See  section 
773(c)  of  the  Act.  To  calculate  NV.  we 
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multiplied  the  reported  per-unit 
quantities  for  these  factors  by  publicly 
available  surrogate  values. 

In  selecting  me  siurogate  values,  we 
considered  the  quality,  specificity,  and 
contemporaneity  of  the  surrogate  values. 
For  those  values  not  contemporaneous 
with  the  POI,  we  adjusted  the  values  to 
account  for  inflation  using  wholesale 
price  indices  published  in  the 
International  Monetary  Fund's 
International  Financial  Statistics.  As 
appropriate,  we  included  freight  costs  in 
input  prices  to  make  them  delivered 
prices.  Specifically,  we  added  to  the 
surrogate  values  a  surrogate  freight  cost 
using  the  shorter  of  the  reported 
distance  from  the  domestic  input 
supplier  to  the  factory  or  the  distance 
from  the  nearest  seaport  to  the  factory. 
This  adjustment  is  in  accordance  with 
the  Court  of  Appeals  for  the  Federal 
Circuit's  decision  in  Sigma  Corp.  v. 
United  States,  117  F.  3d  1401  (Fed.  Cir. 
1997). 

We  valued  material  inputs  (including 
sodiimi  3-polyphosphate,  caustic 
sodium,  aluminum  sulphate, 
polyacrylamide,  quicklime,  liquid 
chlorine,  anthracite  coal, 
hydrozinehydrate,  sulfuric  acid,  and 
sodium  bichromate)  using  values  from 
the  appropriate  Harmonized  Tariff 
Schedule  (HTS)  item  number,  from  1999 
Egyptian  import  statistics  reported  in 
the  United  Nations  Commodity  Trade 
Statistics  (UNCTS),  adjusted  for 
inflation.     - 

For  the  material  input,  anti-foam 
Lapron,  we  used  India  as  the  surrogate 
coimtry,  since  no  surrogate  value 
information  has  been  placed  on  the 
record  or  has  otherwise  been  identified 
for  Egypt  or  any  other  coimtry  on  the 
Department's  surrogate  coimtry  list. 
Therefore,  we  have  used  April  2001 — 
December  2001  import  data  from  the 
appropriate  HTS  item  number  as 
reported  in  the  December  2001  annual 
volume  of  the  Monthly  Statistics  of  the 
Foreign  Trade  of  India,  Volume  n — 
Imports. 

For  one  material  input,  corrosion 
inhibitor,  Nevinka  reported  that  it 
purchased  this  item  from  a  market 
economy  supplier.  Therefore,  we  used 
the  amount  that  Nevinka  reported  it 
paid  this  supplier  to  value  this  input. 

In  its  August  16,  2002.  submission, 
Nevinka  calculated  a  natural  gas  value 
of  S28.47  per  lOOOmS  using  an  Egyptian 
government  price  decree  for  natural  gas 
to  consumers,  including  industrial 
consumers  [see  Nevinka's  August  1, 
2002,  submission.  Exhibit  10,  for  the 
Egyptian  government  decree).  The 
petitioner  reports  in  its  September  4. 
2002,  submission  that  the  Egyptian 
government  purchased  the  gas  frvm 


natural  gas  producers  at  $1.50  and  $2.65 
per  Mmbtu  (or  approximately  $54  to  $96 
per  lOOOmS)  based  on  the  price  of  crude 
oil,  as  of  July  2001. 

Publicly  available  information 
indicates  that  the  Egyptian  government 
has  agreed  to  pay  market  prices  for 
natural  gas  bom  private  companies 
located  in  Egypt.  Since  the  price  at 
which  the  Egyptian  government  buys 
natural  gas  from  gas  producers  appears 
to  be  at  market  prices,  we  have 
determined  that  the  appropriate 
surrogate  value  for  this  factor  is  the 
price  paid  to  the  gas  producers.  This 
price  accurately  reflects  the  true  market 
value  of  natural  gas.  Publicly  available 
information  indicates  that  predominate 
the  price  paid  by  the  Egyptian 
government  for  natural  gas  was 
approximately  $2.65  per  Mmbtu  during 
the  POI.  Therefore,  we  valued  natural 
gas  using  information  contemporaneous 
to  the  POI  from  an  article  dated  July  18. 
2002  published  at  www.rigzone.com/ 
news/article.asp?a_id=3846  and  we  are 
applying  $2.65  per  Mmbtu  (or  $93.50 
per  1000m3,  adjusted  for  gross  calorific 
value)  as  the  surrogate  value  for  natural 
gas  in  this  case.  ^^ 

For  labor,  consistent  with  19  CFR 
351.408(c)(3),  we  used  the  Russian 
regression-based  wage  rate  at  the  Import 
Administration's  home  page.  Import 
Library,  Expected  Wages  of  Selected 
NME  Countries,  revised  in  September 
2002  (see  http://ia.ita.doc.gov/wages). 
The  source  of  the  wage  rate  data  on  the 
Import  Administration's  Web  site  is  the 
2001  Year  Book  of  Labour  Statistics. 
International  Labor  Organization 
(Geneva:  2001),  Chapter  5B:  Wages  in 
Manufacturing. 

We  valued  electricity  using  the  pubhc 
prices  from  the  Deparbnent's  Trade 
Information  Center  for  high 
consumption  industrial  consumers,  as 
employed  in  silicomanganese  from 
Kazakstan.  See  Final  Determination  of 
Sales  at  Less  than  Fair  Value: 
Silicomanganese  from  Kazakhstan,  67 
FR  15535  (April  2.  2002). 

To  value  rail  rates,  we  used  the 
surrogate  value  from  Egypt  employed  in 
titanium  sponge  from  Kazakhstan.  See 
Titanium  Sponge  from  the  Republic  of 
Kazakhstan:  Notice  of  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  64  FR  48973  (November  24, 
1999). 

We  based  our  calculation  of  selling, 
general  and  administrative  (SG&A) 
expenses,  overhead,  and  profit  on  the 
financial  statements  of  Chemical 
Industries  Company,  Egyptian  Financial 
&  Industrial  Company,  and  El  Delta 
Fertilizers  and  Chemical  Industries, 
Egyptian  producers  of  comparable 
merchandise. 


For  a  complete  analysis  of  surrogate 
values  used  in  the  preliminary 
determination,  see  the  Surrogate  Values 
Memo. 

Verification 

In  accordance  with  section  782(i)  of 
the  Act.  we  intend  to  verify  all 
information  relied  upon  in  making  our 
final  determination. 

Suspension  of  Liquidation 

We  are  directing  the  Customs  Service 
to  suspend  liquidation  of  all  entries  of 
subject  merchandise  from  Russia 
entered,  or  withdrawn  bom  warehouse, 
for  consumption  on  or  after  the  date  on 
which  this  notice  is  published  in  the 
Federal  Register.  In  addition,  we  are 
instructing  the  Customs  Service  to 
require  a  cash  deposit  or  the  posting  of 
a  bond  equal  to  the  weighted-average 
amount  by  which  the  NV  exceeds  the 
EP,  as  indicated  in  the  chart  below. 
These  instructions  suspending 
liquidation  will  remain  in  effect  until 
further  notice. 

We  determine  that  the  following 
weighted-average  percentage  margins 
exist  for  the  POI: 


Manufacturer/exporter 

Weighted- 
average 
margin 
(percent) 

Nevinka 

Russia-Wide  Rate 

138.95 
233.85 

The  Russia-wide  rate  applies  to  all 
entries  of  the  subject  merchandise 
except  for  entries  from  Nevinka. 

Disclosure 

In  accordance  with  19  CFR 
351.224(b),  the  Department  will  disclose 
the  calculations  performed  in  the 
preliminary  determination  to  interested 
parties  within  five  days  of  the  date  of 
publication  of  this  notice. 

rrc  Notification 

In  accordance  with  section  733(f)  of 
the  Act.  we  have  notified  the  ITC  of  the 
Department's  preliminary  affirmative 
determination.  If  the  final  determination 
in  this  proceeding  is  affirmative,  the  ITC 
will  determine  before  the  later  of  120 
days  after  the  date  of  this  preliminary 
determination  or  45  days  after  the  final 
determination  whether  imports  of 
UANS  from  Russia  are  materially 
injuring,  or  threaten  material  injury  to, 
the  U.S.  industry. 

Public  Comment 

In  accordance  with  19  CFR 
351.301(c)(3)(i),  interested  parties  may 
submit  publicly  available  information  to 
value  the  factors  of  production  for 
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purposes  of  the  final  determination 
within  40  days  after  the  date  of 
publication  of  this  preliminary 
determination.  Case  briefs  or  other 
written  comments  must  be  submitted  to 
the  Assistant  Secretary  for  Import 
Administration  no  later  than  one  week 
after  issuance  of  the  verification  report. 
Rebuttal  briefs,  whose  contents  are 
limited  to  the  issues  raised  in  the  case 
briefs,  must  be  filed  within  five  days 
after  the  deadUne  for  the  submission  of 
case  briefs.  A  list  of  authorities  used,  a 
table  of  contents,  and  an  executive 
summary  of  issues  should  accompany 
any  briefs  submitted  to  the  Department. 
Executive  summaries  should  be  limited 
to  five  pages  total,  including  footnotes. 
Further,  we  request  that  parties 
submitting  briefs  and  rebuttal  briefs 
provide  the  Department  with  a  copy  of 
the  public  version  of  such  briefs  on 
diskette. 

In  accordance  with  section  774  of  the 
Act,  we  will  hold  a  public  hearing,  if 
requested,  to  afford  interested  parties  an 
opportunity  to  comment  on  arguments 
raised  in  case  or  rebuttal  briefs.  If  a 
request  for  a  hearing  is  made,  we  will 
tentatively  hold  the  hearing  two  days 
after  the  deadline  for  submission  of 
rebuttal  briefs  at  the  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW..  Washington.  DC  20230,  at 
a  time  and  in  a  room  to  be  determined. 
Parties  should  confirm  by  telephone  the 
date,  time,  and  location  of  the  hearing 
48  hours  before  the  scheduled  date. 
Interested  parties  who  wish  to  request  a 
hearing,  or  to  participate  in  a  hearing  if 
one  is  requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Import  Administration,  U.S.  Department 
of  Commerce,  Room  1870,  within  30 
days  of  the  date  of  publication  of  this 
notice.  Requests  should  contain:  (1)  The 
party's  name,  address,  and  telephone 
number,  (2)  the  number  of  participants; 
and  (3)  a  list  of  the  issues  to  be 
discussed.  At  the  hearing,  oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs.  See  19  CFR 
351.310(c).  The  Department  will  make 
its  final  determination  no  later  than  75 
days  after  this  preliminary 
determination. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
733(f)  and  777(i)(l)  of  the  Act. 

Dated:  September  26,  2002. 
Faryar  Shirzad, 

Assistant  Secretary  for  Import 
Administration . 

(FR  Doc.  02-25186  Filed  10-2-02;  8:45  am] 
BKUNQ  COW  3S10-08-P 


DEPARTMENT  OF  COMMERCE 
lnt«matlonal  Trad*  Administration 

[A-82a-814] 

Notice  of  Preiiminary  Datarmination  of 
Saios  at  L—  Than  Fair  Value:  Urea 
Ammonium  Nitrata  Soiutiona  from 
Ulcrain* 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  October  3,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Crystal  Crittenden  or  Tom  Futtner,  AD/ 
CVD  Enforcement,  Office  4,  Group  II, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230;  telephone:  (202)  482-0989 
and  (202)  482-3814,  respectively. 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statue  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930.  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerce's  (the 
Department)  regulations  are  to  the 
regulations  codified  at  19  CFR  part  351 
(April  2002). 

Preliminary  Determination: 

We  preliminarily  determine  that 
imports  of  urea  ammonium  nitrate 
solutions  (UANS)  from  Ukraine  are 
being,  or  are  likely  to  be  sold,  in  the 
United  States  at  less  than  fair  value 
(LTFV),  as  provided  in  section  733  of 
the  Act.  The  estimated  margins  of  sales 
at  LTFV  are  shown  in  the  "Suspension 
of  Liquidation"  section  of  this  notice. 

Case  History 

On  May  9,  2002,  the  Department 
initiated  antidumping  duty 
investigations  to  determine  whether 
imports  of  UANS  from  Lithuania. 
Belarus,  the  Russian  Federation,  and 
Ukraine  are  being,  or  are  likely  to  be. 
sold  in  the  United  States  at  LTFV.  See 
Initiation  of  Antidumping 
Investigations:  Urea  Ammonium  Nitrate 
Solutions  from  Belarus,  Lithuania,  the 
Russian  Federation,  and  Ukraine,  67  FR 
35492  (May  20,  2002)  (Initiation  NoUce).^ 


On  June  4,  2002,  the  International 
Trade  Commission  (ITC)  preliminarily 
determined  that  there  is  a  reasonable 
indication  that  an  industry  in  the 
United  States  is  materially  injured  or 
threatened  with  material  injury  by 
reason  of  imports  of  UANS  frt>m 
Belarus,  the  Russian  Federation  and 
Ukraine.  See  Urea  Ammonium  Nitrate 
Solution  from  Belarus,  Lithuania,  the 
Russian  Federation  and  Ukraine,  67  FR 
39439  (June  7,  2002). 

During  May  2002,  the  Department 
provided  participating  parties  with  an 
opportunity  to  comment  on  scope  and 
the  product  characteristics  of  subject 
meit^handise.  No  parties  submitted 
comments. 

On  May  22,  2002.  the  Department 
issued  its  antidumping  questionnaire^ 
to  JSC  Stirol  (Stirol).  JSC  Azot  Cherkassy 
(Cherkassy],  and  to  the  Embassy  of 
Ukraine  in  Washington,  DC  requesting 
that  they  forward  it  to  any  other 
potential  respondents.  The  Department 
received  no  responses  to  the 
questionnaire. 


Period  of  Investigation 

The  period  of  investigation  (POI)  is 
October  1,  2001,  through  March  31, 
2002.  This  period  corresponds  to  the 
two  most  recent  fiscal  quarters  prior  to 
the  filing  of  the  petition  (i.e.,  April 
2002).  See  19  CFR  351.204(b)(1). 

Scope  oflnvestigation 

For  purposes  of  these  investigations, 
the  product  covered  is  all  mixtures  of 
urea  and  ammonium  nitrate  in  aqueous 
or  ammoniacal  solution,  regardless  of 
nitrogen  content  by  weight,  and 
regardless  of  the  presence  of  additives, 
such  as  corrosion  inhibitors.  The 
merchandise  subject  to  these 
investigations  is  classified  in  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  under  item 
number  3102.80.00.00.  Although  the 
HTSUS  item  number  is  provided  for 
convenience  and  U.S.  Customs  Service 
(U.S.  Customs)  purposes,  the  written 
description  of  the  merchandise  under 
investigation  is  dispositive. 


*  The  petitioner  in  this  Investigation  is  the 
Nitrogen  Solutions  Fair  Trade  Committee  (the 
petitioner).  Its  members  consist  of  CF  Industries, 
Inc.,  Mississippi  Chemical  Corporation,  and  Terra 
Industries,  Inc. 


'  Section  A  of  the  questionnaire  requests  general 
information  concerning  a  company's  corporate 
structure  and  business  practices,  the  mert:handiM 
under  investigation  that  it  sells,  and  the  manner  in 
which  it  sells  that  merchandise  in  all  of  its  markets. 
Section  B  requests  a  complete  listing  of  all  home 
market  sales,  or,  if  the  home  market  is  not  viable, 
of  sales  in  the  most  appropriate  third-country 
market  (this  section  is  not  applicable  to  respondents 
in  non-market  economy  (NME)  cases).  Section  C 
requests  a  complete  listing  of  U.S.  sales.  Section  D 
requests  information  on  the  (actors  of  production  of 
the  merchandise  sold  in  or  to  the  United  States 
under  investigation.  Section  E  requests  information 
on  further  manubcturing. 
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Nonmarket  Economy  Country  Status 

The  Department  has  treated  Ukraine 
as  an  nonmarket  economy  (NME) 
country  in  all  previous  antidumping 
investigations.  See  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Solid  Agricultural 
Ammonium  Nitrate  from  Ukraine,  66  FR 
38632  (July  25,  2001).  This  NME 
designation  remains  in  effect  until  it  is 
revoked  by  the  Department.  See  section 
771(1)(C)  of  the  Act.  No  party  has 
sought  revocation  of  the  NME  status  in 
this  investigation.^  Therefore,  in 
accordance  with  section  771(1)(C)  of  the 
Act,  we  will  continue  to  treat  Ukraine 
as  an  NME  country. 

Ukraine-Wide  Rate 

In  an  NME  proceeding,  the 
Department  presumes  that  all 
companies  within  the  country  are 
subject  to  governmental  control,  and 
assigns  separate  rates  only  if  the 
respondent  demonstrates  the  absence  of 
both  de  jure  and  de  facto  governmental 
control  over  export  activities.  See  Notice 
of  Sales  at  Less  Than  Fair  Value: 
Bicycles  From  the  People's  Republic  of 
China,  61  FR  19026, 19027  (April  30. 
1996).  Stirol  and  Cherkassy  did  not 
demonstrate  the  eligibility  for  a  separate 
rate  under  the  separate  rates  criteria. 
Accordingly,  we  preliminarily 
determine  that  Stirol  and  Cherkassy,  in 
addition  to  all  other  exporters,  are  part 
of  the  NME-entity  and  subject  to  the 
Ukraine-wide  rate. 

Facts  Available 

Section  776(a)(2)  of  the  Act  provides 
that,  if  an  interested  party  (A)  withholds 
information  requested  by  the 
Department,  (B)  fails  to  provide  such 
information  by  the  deadline  for 
submission  of  the  information,  or  in  the 
form  and  maimer  requested,  (C) 
significantly  impedes  a  proceeding 
under  the  antidumping  statute,  or  (D) 
provides  information  that  cannot  be 
verified,  the  Department  shall  use, 
subject  to  section  782(d)  of  the  Act,  facts 
otherwise  available  in  reaching  the 
applicable  determination. 

Pursuant  to  section  782(e)  of  the  Act, 
the  Department  shall  not  decline  to 
consider  submitted  information  if  all  of 
the  following  requirements  are  met:  (1) 
The  information  is  submitted  by  the 


^  We  note  that  there  is  an  ongoing  inquiry  into  the 
status  of  Ukraine  as  a  NME  country,  for  which  a 
notice  to  defer  this  decision  was  signed  on  August 
5.  2002.  See  Notice  to  Defer  a  Decision  Regarding 
Ukraint^s  Non-Market  Economy  Status: 
Antidumping  Duty  Investigation  of  Carbon  and 
Certain  Alloy  Steel  Wire  Bod  from  Ukraine,  67  FR 
51536  (August  8,  2002).  Infonnation  on  this 
separate  proceeding  can  also  be  found  at  Import 
Administration's  Web  site,  at 
httpU/ia.ita.doc.gov/. 


established  deadline;  (2)  the  information 
can  be  verified;  (3)  the  information  is 
not  so  incomplete  that  it  cannot  serve  as 
a  reliable  basis  for  reaching  the 
applicable  determination;  (4)  the 
interested  party  has  demonstrated  that  it 
acted  to  the  best  of  its  ability;  and  (5) 
the  information  can  be  used  without 
undue  difficulties. 

No  respondent  submitted  a  response 
to  the  Department's  questionnaire.  See 
Letters  from  Holly  Kuga  to  Stirol  and  to 
Cherkassy,  dated  August  16,  2002. 
Without  a  substantive  response  to  the 
Department's  questioimaire,  we  have  no 
basis  for  determining  a  margin.  Thus, 
the  Department  has  applied  facts 
available  (FA),  in  accordance  with 
section  776(a)(2)  of  the  Act,  in  making 
our  preliminary  dimiping 
determination. 

Selection  of  Adverse  FA 

Section  776(b)  of  the  Act  provides 
that  if  the  Department  finds  the 
respondent  "has  failed  to  cooperate  by 
not  acting  to  the  best  of  its  ability  to 
comply  with  a  request  for 
information.. .{the  Department}  may  use 
an  inference  that  is  adverse  to  the 
interests  of  that  party  in  selecting  hom 
among  the  facts  otherwise  available." 
See,  e.g..  Notice  of  Final  Results  of    • 
Antidumping  Duty  Administrative 
Review:  Certain  Welded  Carbon  Steel 
Pipes  and  Tubes  From  Thailand.  62  FR 
53808,  53819-20  (October  16. 1997).  No 
respondent  responded  to  the 
Department's  questionnaire.  On  August 
22,  2002,  Stirol  submitted  a  letter  stating 
that  it  did  not  submit  a  response 
because  it  had  no  shipments  of  UANS 
to  the  United  States,  which  we 
confirmed  with  the  U.S.  Customs 
Service.  See  Memo  to  the  file  from 
Crystal  Crittenden  dated  September  13, 
2002.  As  a  general  matter,  it  is 
reasonable  for  the  IDepartment  to  assume 
that  the  respondents  possessed  the 
records  necessary  for  this  investigation, 
and  that  by  not  supplying  any 
information  requested  by  the 
Department,  they  failed  to  cooperate  to 
the  best  of  their  ability.  Because  the 
Department  has  determined  that  the 
respondents  failed  to  cooperate  to  the 
best  of  their  ability,  we  are  applying  an 
adverse  inference  pursuant  to  section 
776(b)  of  the  Act.  As  adverse  FA,  we 
have  used  the  margin  cited  in  the 
initiation  of  this  proceeding 
corroborated  with  the  most  updated  and 
accurate  data  that  was  available  to  the 
Department  (i.e.,  the  highest  mafgin 
based  on  the  adjusted  initiation  margin 
calculation),  which  is  193.58  percent,  as 
the  Ukraine-wide  rate.  See  AD  Initiation 
Checklist  (May  9,  2002)  [Initiation 
Checklist).  Pursuant  to  section  776(c)  of 


the  Act,  the  Department  has 
corroborated  the  193.58  percent  margin 
from  initiation  to  the  extent  practicable. 
See  Total  Facts  Available  Corroboration 
Memorandum,  dated  September  26, 
2002.  This  Ukraine-wide  rate  applies  to 
all  entries  of  subject  merchandise. 
Though  Stirol  stated  that  it  had  no 
shipments,  there  is  no  basis  to  assign 
Stirol  a  rate  distinct  from  the  Ukrainian- 
wide  rate. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)  of 
the  Act,  we  are  directing  the  U.S. 
Customs  Service  to  suspend  liquidation 
of  all  imports  of  UANS  from  Ukraine 
entered,  or  withdrawn  bom  warehouse, 
for  consimiption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  We  will  instruct  the  U.S. 
Customs  Service  to  require  a  cash 
deposit  or  the  posting  of  a  bond  equal 
to  the  weighted-average  amount  by 
which  the  normal  value  exceeds  the 
U.S.  price,  as  indicated  below.  These 
suspension-of-liquidation  instructions 
will  remain  in  effect  until  further  notice. 
The  weighted-average  dumping  margin 
is  as  follows: 


Manufacturer/exporter 

Margin  (percent) 

193.58 

Disclosure 

In  accordance  with  19  CFR 
351.224(b).  the  Department  will  disclose 
the  calculations  performed  in  the 
preliminary  determination  to  interested 
parties  within  five  days  of  the  date  of 
publication  of  this  notice. 

rrc  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  the 
Department's  preliminary  affirmative 
determination.  If  the  final  determination 
in  this  proceeding  is  affirmative,  the  FTC 
will  determine  before  the  later  of  120 
days  after  the  date  of  this  preliminary 
determination  or  45  days  after  the  final 
determination  whether  imports  of 
UANS  from  Ukraine  are  materially 
injuring,  or  threaten  material  injury  to, 
the  U.S.  industry. 

Public  Conunent 

Case  briefs  or  other  written  comments 
must  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration  no 
later  than  one  week  after  issuance  of  the 
verification  report.  Rebuttal  briefs, 
whose  contents  are  limited  to  the  issues 
raised  in  the  case  briefs,  must  be  filed 
within  five  days  after  the  deadline  for 
the  submission  of  case  briefs.  A  list  of 
authorities  used,  a  table  of  contents,  and 
an  executive  siunmary  of  issues  should 
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accompany  any  briefs  submitted  to  the 
Department.  Executive  summaries 
should  be  Umited  to  five  pages  total, 
including  footnotes.  Further,  we  request 
that  parties  submitting  briefs  and 
rebuttal  briefs  provide  the  Department 
with  a  copy  of  the  public  version  of 
such  briefs  on  diskette. 

In  accordance  with  section  774  of  the 
Act,  we  will  hold  a  public  hearing,  if 
requested,  to  afford  interested  parties  an 
opportunity  to  comment  on  argimients 
raised  in  case  or  rebuttal  briefs.  If  a 
request  for  a  hearing  is  made,  we  will 
tentatively  hold  the  hearing  two  days 
after  the  deadline  for  submission  of 
rebuttal  briefs  at  the  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230,  at 
a  time  and  in  a  room  to  be  determined. 
Parties  should  confirm  by  telephone  the 
date,  time,  and  location  of  the  hearing 
48  hours  before  the  scheduled  date. 
Interested  parties  who  wish  to  request  a 
hearing,  or  to  participate  in  a  hearing  if 
one  is  requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Import  Administration,  U.S.  Department 
of  Commerce,  Room  1870,  within  30 
days  of  the  date  of  publication  of  this 
notice.  Requests  should  contain:  (1)  The 
party's  name,  address,  and  telephone 
number;  (2)  the  number  of  participants: 
and  (3)  a  list  of  the  issues  to  be 
disciissed.  At  the  hearing,  oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs.  See  19  CFR 
351.310(c).  The  Department  will  make 
its  final  determination  no  later  than  75 
days  after  this  preliminary 
determination. 

This  determination  is  issued  and 
published  pursuant  to  sections  733(f) 
and777(i)(l)oftheAct. 

Dated:  September  26,  2002. 

Faryar  Shirzad, 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  02-25187  Filed  10-02-02;  8:45  am] 

BHJJNG  CODE  3S10-OS-S 


DEPARTMENT  OF  COMMERCE 

IntamatkMMl  Trade  AdmlnlstratkHi 
[A-822-805] 

Nolic*  of  Pralimlnary  Detorniinatlon  of 
Sates  at  Lass  Tban  Fair  Vahw:  Uraa 
Ammonium  Nttnrta  Solutiona  From 
Balanja 

AGENCY:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

EFFECTIVE  DATE:  October  3,  2002. 

FOR  FURTHER  MF0RMAT10N  CONTACT:  Tom 

Martin  or  Tom  Futtner,  AD/CVD 


Enforcement,  Office  4,  Group  11,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone:  (202)  482-3936,  and  (202) 
482-3814,  respectively. 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendinents  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerce  (the 
Department)  regulations  are  to  the 
regulations  codified  at  19  CFR  part  351 
(April  2002). 

Preliminary  Determination 

We  preliminarily  determine  that 
imports  of  urea  ammonium  nitrate 
solutions  (UANS)  bom  Belarus  are 
being  sold,  or  are  likely  to  be  sold,  in 
the  United  States  at  less  than  fair  value 
(LTFV),  as  provided  in  section  733  of 
the  Act.  The  estimated  margins  of  sales 
at  LTFV  are  shown  in  the  "Suspension 
of  Liquidation"  section  of  this  notice. 

Case  History 

On  May  9,  2002,  the  Department 
initiated  antidumping  duty 
investigations  to  determine  whether 
imports  of  UANS  bom  Lithuania, 
Belarus,  the  Russian  Federation,  and 
Ukraine  are  being,  or  are  likely  to  be, 
sold  in  the  United  States  at  LTFV.  See 
Initiation  of  Antidumping 
Investigations:  Urea  Ammonium  Nitrate 
Solutions  from  Belarus,  Lithuania,  the 
Russian  Federation,  and  Ukraine,  67  FR 
35492  (May  20.  2002)  {Initiation  NoUceV 

On  June  4,  2002.  the  International 
Trade  Commission  (ITC)  preliminarily 
determined  that  there  is  a  reasonable 
indication  that  an  industry  in  the 
United  States  is  materially  injiued  or 
threatened  with  material  injury  by 
reason  of  imports  of  UANS  bom 
Belarus,  the  Russian  Federation  and 
Ukraine.  See  Urea  Ammonium  Nitrate 
Solution  from  Belarus.  Lithuania,  the 
Russian  Federation  and  Ukraine.  67  FR 
39439  Oune  7.  2002). 

During  May  2002,  the  Department 
provided -participating  parties  with  an 
opportimity  to  comment  on  scope  and 
the  product  characteristics  of  subject 


merchandise.  No  parties  submitted 
conmients. 

On  May  22,  2002,  the  Department 
issued  its  antidiunping  questionnaire^ 
to  the  Embassy  of  Belarus  in 
Washington  D.C.,  and  to  the  company 
identified  in  the  petition,  Grodno 
Production  Republican  Enterprise  "GPO 
Azof  (Grodno).  The  Department 
requested  that  the  Embassy  of  Belarus 
send  the  questionnaire  to  all  companies 
that  maniifactured  and  exported  UANS 
to  the  United  States,  as  well  as  all 
manufacturers  that  produced  UANS  for 
companies  engaged  in  exporting  subject 
merchandise  to  the  United  States,  and 
all  companies  that  exported  UANS  to 
the  United  States,  during  the  period  of 
investigation  (POI).  Only  Grodno 
responded  to  the  Department's 
questionnaire;  the  Department  received 
timely  responses  on  June  12,  2002  for 
the  section  A  response,  and  July  2,  2002 
for  the  section  C  and  D  responses. 
During  July  and  August  2002,  the 
Department  issued  and  Grodno 
responded  to  three  supplemental 
questionnaires. 

Period  of  Investigation 

The  POI  is  October  1.  2001.  through 
March  31.  2002.  This  period 
corresponds  to  the  two  most  recent 
fiscal  quarters  prior  to  the  month  of  the 
filing  of  the  petition  (i.e.,  April,  2002). 
See  19  CFR  351.204(b)(1). 

Scope  of  Investigation 

For  purposes  of  this  investigation,  the 
product  covered  is  all  mixtures  of  urea 
and  ammoniiun  nitrate  in  aqueous  or 
ammoniacal  solution,  regardless  of 
nitrogen  content  by  weight,  and 
regardless  of  the  presence  of  additives, 
such  as  corrosion  inhibitors.  The 
merchandise  subject  to  this 
investigation  is  classified  in  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  under  item 
number  3102.80.00.00.  Although  the 
HTSUS  item  number  is  provided  for 
convenience  and  U.S.  Customs  Service 
(U.S.  Customs)  purposes,  the  written 
description  of  the  merchandise  under 
investigation  is  dispositive. 


■  The  petitioner  in  this  investigation  is  the 
Nitrogen  Solotioos  Fair  Trade  Committee  (the 
petitioner).  Its  members  consist  of  CF  Industries, 
Inc.,  Mississippi  Chemical  Corporation,  and  Terra 
Industries,  Inc. 


^  Section  A  of  the  queationnaire  requests  general 
information  concerning  a  company's  corporate 
structure  and  business  practices,  the  merchandise 
under  investigation  that  it  sells,  and  the  manner  in 
which  it  sells  that  merchandise  in  all  of  its  markets. 
Section  B  requests  a  complete  listing  of  all  home 
market  sales,  or,  if  the  home  market  is  not  viable, 
of  sales  in  the  most  appropriate  third-country 
market  (this  section  is  not  applicable  to  respondents 
in  nonmarket  economy  (NME)  cases).  Section  C 
requests  a  complete  listing  of  U.S.  sales.  Section  D 
requests  information  on  the  factors  of  production  of 
the  merchandise  sold  in  or  to  the  United  States 
under  investigation.  Section  E  requests  information 
on  further  manubcturing. 
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Nonmarket  Economy  Country  Status 

The  Department  has  treated  Belarus  as 
a  nonmarket  economy  (NME)  country  in 
all  previous  antidimiping^ investigations. 
See  Notice  of  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Steel 
Concrete  Reinforcing  Bars  From  Belarus, 
66  FR  33528  (June  22.  2001)  .  In 
accordance  with  section  771(18)(C)(i)  of 
the  Act.  any  determination  that  a  foreign 
coimtry  is  an  NME  country  shall  remain 
in  effect  until  revoked.  Therefore, 
pursuant  to  section  771{18)(C)(i)  of  the 
Act.  the  Department  will  continue  to 
treat  Belarus  as  an  NME  country  for  the 
purposes  of  this  investigation. 

When  the  Department  is  investigating 
imports  from  an  NME  country,  section 
773(c)(1)  of  the  Act  directs  the 
Department  to  base  normal  value  (NV) 
on  the  NME  producer's  factors  of 
production,  valued  in  a  comparable 
market  economy  that  is  a  significant 
producer  of  comparable  merchandise. 
The  sources  of  individual  factor  prices 
are  discussed  under  the  "Normal  Value" 
section,  below. 

Separate  Rates 

In  an  NME  proceeding,  the 
Department  presumes  that  all 
companies  within  the  country  are 
subject  to  governmental  control  and 
should  be  assigned  a  single 
antidimiping  duty  rate  unless  the 
respondent  demonstrates  the  absence  of 
boUi  de  jure  and  de  facto  governmental 
control  over  its  export  activities.  See 
Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Bicycles  From 
the  People's  Republic  of  China,  61  FR 
19026,  19027  (April  30,  1996).  Grodno 
has  provided  the  requested  company- 
specific  separate  rates  information  and 
has  indicated  that,  although  it  is  100 
percent  state  owned,  there  is  no  element 
of  government  control  over  its 
operations.  We  have  considered 
whether  Grodno  is  eligible  for  a  separate 
rate  as  discussed  below. 

The  Department's  separate-rates  test  is 
not  concerned,  in  general,  with 
macroeconomic/border-type  controls 
[e.g.,  export  licenses,  quotas,  and 
minimimi  export  prices),  particularly  if 
these  controls  are  imposed  to  prevent 
dimiping.  Rather,  the  test  focuses  on 
controls  over  the  export-related 
investment,  pricing,  and  output 
decision-making  processes  at  the 
individual  firm  level.  See  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Cut-to-Length 
Carbon  Steel  Plate  From  Ukraine.  62  FR 
61754.  61757  (November  19,  1997); 
Tapered  Roller  Bearings  and  Parts 
Thereof,  Finished  and  Unfinished,  from 
the  People's  Republic  of  China:  Final 


Results  of  Antidumping  Duty 
Administrative  Review,  62  FR  61276. 
61279  (November  17,  1997);  and  Notice 
of  Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Honey  From  the 
People's  Republic  of  China,  60  FR 
14725, 14727  (March  20,  1995). 
To  establish  whether  a  firm  is 
sufficiently  independent  from 
government  control  to  be  entitled  to  a 
separate  rate,  the  Department  analyzes 
each  exporting  entity  under  a  test 
arising  out  of  the  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Sparklers 
from  the  People's  Republic  of  China,  56 
FR  20588  (May  6, 1991),  as  modified  in 
the  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Silicon  Carbide  from 
the  People's  Republic  of  China,  59  FR 
22585,  22587  (May  2, 1994)  [Silicon 
Carbide).  Under  this  test,  the 
Department  assigns  separate  rates  in 
NME  cases  only  if  an  exporter  can 
demonstrate  the  absence  of  both  de  jure 
and  de  facto  governmental  control  over 
its  export  activities.  See  Silicon  Carbide, 
59  FR  22587,  and  the  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Furfuryl  Alcohol  From  the 
People's  Republic  of  China,  60  FR 
22544,  22545  (May  8, 1995). 

1 .  Absence  of  De  Jure  Control 

The  Department  considers  the 
following  de  jure  criteria  in  determining 
whether  an  individual  company  may  be 
granted  a  separate  rate:  (1)  An  absence 
of  restrictive  stipulations  associated 
with  an  individual  exporter's  business 
and  export  licenses;  (2)  any  legislative 
enactments  decentralizing  control  of 
companies;  and  (3)  any  other  formal 
measures  by  the  government 
decentralizing  control  of  companies. 

Grodno  has  placed  on  the  record  a 
nimiber  of  documents  to  demonstrate 
the  absence  of  de  jure  control,  including 
Regulation  No.  359  of  the  Belarus 
Government,  which  specifies  that  its 
management  has  specific  decision 
making  authority,  (i.e.  hiring 
supervisors,  controlling  state  property, 
reorganizing  and  dissolving  enterprises), 
and  Regulation  No.  1835,  pertaining  to 
Grodno's  export  licenses  (authorizing 
Grodno  to  export  imder  license  on- 
condition  that  domestic  consiuners  have 
priority).  Grodno  has  also  submitted  a 
copy  of  an  export  license  for  subject 
merchandise  covering  the  first  half  of 
the  POI.  We  note  that  the  export  license 
did  contain  minimum  export  prices  and 
quantitative  limits.  Nonetheless,  Grodno 
has  demonstrated  that  the  type  of 
decision-making  the  Department 
considers  significant  in  separate  rates 
determinations,  such  as  pricing,  is 
conducted  at  the  company  level.  Grodno 
claims  to  have  the  autonomy  to  set  the 


price  at  whatever  level  it  wishes 
without  government  interference,  and 
states  that  it  is  free  to  negotiate  export    • 
prices  independently  with  its  customers 
above  the  floor  price  indicated  in  the 
export  license,  hi  past  cases,  the 
Department  has  found  an  absence  of 
government  control  over  the  export 
pricing  and  marketing  decisions  of 
firms,  even  when  there  is  some 

government  involvement  with  respect  to 
le  export  of  products  subject  to 
investigation.  See  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Preserved 
Mushrooms  from  the  People's  Republic 
of  China,  63  FR  72255,  72257 
(December  31, 1998);  Honey  from  the 
People's  Republic  of  China:  Preliminary 
Determination  of  Sales  at  Less  than  Fair 
Value,  60  FR  14725, 14727-14728 
(March  20, 1995).  Therefore,  based  on 
the  foregoing,  we  have  preliminarily 
found  an  absence  of  de  jure  control. 

2.  Absence  of  De  Facto  Control 

The  Department  typically  considers 
four  factors  in  evaluating  whether  each 
respondent  is  subject  to  de  facto 
governmental  control  of  its  export 
functions:  (1)  Whether  the  export  prices 
are  set  by,  or  subject  to,  the  approval  of 
a  governmental  authority;  (2)  whether 
the  respondent  has  authority  to 
negotiate  and  sign  contracts  and  other 
agreements;  (3)  whether  the  respondent 
has  autonomy  from  the  government  in 
making  decisions  regarding  the 
selection  of  its  management:  and  (4) 
whether  the  respondent  retains  the 
proceeds  of  its  export  sales  and  makes 
independent  decisions  regarding  the 
disposition  of  profits  or  financing  of 
losses. 

With  regard  to  the  issue  of  de  facto 
control,  Grodno  has  reported  the 
following:  (1)  It  establishes  its  own 
prices;  (2)  it  has  the  authority  to 
negotiate  binding  contracts;  (3)  its 
General  Manager  is  appointed  by  its 
parent  company,  and  management  is 
selected  by  the  general  manager;  (4)  it  is 
not  required  to  notify  the  Belarus 
government  of  its  decisions;  and  (5)  it 
decides  how  to  distribute  profits  from 
export  sales  with  no  restrictions  on  the 
use  of  its  export  revenue.  Although, 
according  to  the  law  of  Belarus,  30 
percent  of  foreign  currency  earnings 
must  be  sold  to  the  government  of 
Belarus,  the  Department  has  not 
considered  such  foreign  exchange 
requirements  to  constitute  de  facto 
control.  See  Notice  of  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value  and  Postponement  of  Final 
Determination:  Solid  Agricultural  Grade 
Ammonium  Nitrate  From  Ukraine,  66 
FR  13286, 13289  (March  5,  2001); 
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Notice  of  Final  Determination  of  Sales 
At  Less  Than  Fair  Value:  Solid 
Agricultural  Grade  Ammonium  Nitrate 
From  Ukraine,  66  FR  38632,  38633  (July 
25,  2001).  Additionally,  Grodno  has 
stated  that  it  is  the  sole  exporter  of 
subject  merchandise  from  Belarus,  and 
therefore,  it  does  not  coordinate  prices 
with  other  producers  or  exporters. 
Furthermore,  our  analysis  of  Grodno's 
questionnaire  response  reveals  no  other 
information  indicating  governmental 
control  of  export  activities.  Therefore, 
based  on  the  information  provided,  we 
preliminarily  determine  that  there  is  an 
absence  of  de  facto  government  control 
over  Grodno's  export  functions. 
Consequently,  we  preliminarily 
determine  that  Grodno  has  met  the 
criteria  for  the  application  of  a  separate 
rate.  (For  a  detailed  discussion  of  this 
issue,  see  Separate  Rates  Analysis  for 
the  Preliminary  Determination: 
Antidumping  Duty  Investigation  of  Urea 
Ammonium  Nitrate  Solutions  from 
Belarus,  dated  concurrently  with  this 
notice  on  file  in  the  Central  Records 
Unit  (CRU)  located  in  B-099  of  the' main 
Department  of  Commerce  building.) 

The  Belarus-Wide  Rate 

In  all  NME  cases,  the  Department 
makes  a  rebuttable  presumption  that  all 
exporters  or  producers  located  in  the 
NME  comprise  a  single  exporter  under 
common  government  control,  "the  NME 
entity."  The  Department  assigns  a  single 
NME  rate  to  the  NME  entity  unless  an 
exporter  can  demonstrate  eligibility  for 
a  separate  rate. 

Grodno  has  preliminarily  qualified  for 
a  separate  rate.  Furthermore, 
information  on  the  record  of  this 
investigation  indicates  that  Grodno 
accounted  for  all  imports  of  subject 
merchandise  during  the  POI.  Since 
Grodno  is  the  only  known  Belarusian 
exporter  of  UANS  to  the  United  States 
during  the  POI,  we  have  calculated  a 
Belarus-wide  rate  for  this  investigation 
based  on  the  weighted-average  margin 
determined  for  Grodno. 

Fair  Value  Comparisons 

To  determine  whether  Grodno's  sales 
of  UANS  to  customers  in  the  United 
States  were  made  at  LTFV,  we 
compared  Export  Price  (EP)  to  NV, 
calculated  using  our  NME  methodology, 
as  described  in  the  "Export  Price"  and 
"Normal  Value"  sections  of  this  notice 
below.  In  accordance  with  section 
777A(d)(l)(A)(i)  of  the  Act.  we 
caloilated  weighted-average  EPs. 

Export  Price 

We  used  an  EP  methodology  in 
accordance  with  section  772(a)  of  the 
Act  because  Grodno  sold  subject 


merchandise  to  unaffiliated  U.S. 
customers  prior  to  importation  and 
because  constructed  export  price 
methodology  was  not  otherwise 
warranted.  At  the  time  of  sale,  Grodno 
knew  that  its  reported  sales  of  subject 
merchandise  were  destined  for  the 
United  States. 

We  calculated  EP  based  on  the  prices 
charged  to  the  first  unaffiliated 
customer  for  exportation  to  the  United 
States.  Where  appropriate,  we  made 
deductions  from  the  starting  price  (gross 
unit  price)  for  foreign  inland  freight. 
Where  foreign  inland  fi^ight  was 
provided  by  NME  companies,  we  used 
svuTogate  values  from  South  Africa  to 
value  these  expenses  (see  the  Factors  of 
Production  Valuation  Memorandum 
dated  September  26,  2002,  on  file  in  the 
CRU). 

Normal  Value 

1.  Surrogate  Country 

Section  773(c)(4)  of  the  Act  requires 
that  the  Department  value  the  NME 
producer's  factors  of  production,  to  the 
extent  possible,  based  on  the  prices  or 
costs  of  fectors  of  production  in  one  or 
more  market  economy  coimtries  that 
are:  (1)  at  a  level  of  economic 
development  comparable  to  that  of  the 
NME  coimtry;  and  (2)  significant 
producers  of  comparable  merchandise. 
The  Department's  Office  of  Policy 
initially  identified  six  coimtries  that  are 
at  a  level  of  economic  development 
comparable  to  Belarus  in  terms  of  per 
capita  gross  national  product  (GNP)  and 
the  national  distribution  of  labor,  lliose 
countries  are  Panama,  Turkey,  South 
Africa,  Latvia,  the  Dominican  Republic 
and  Peru  (see  the  memorandum  from 
Jeffiey  May  to  Holly  Kuga  dated  May  17, 
2002,  on  file  in  the  CRU).  As  noted. 
South  Africa  is  economically 
comparable  to  Belarus.  South  Africa  is 
also  a  significant  producer  of 
comparable  merchandise.  Moreover, 
there  is  sufficient  publicly  available 
information  on  South  African  values. 
Accordingly,  we  have  preliminarily 
calculated  NV  using  publicly  available 
information  from  South  Africa  to  value 
Grodno's  factors  of  production,  except 
where  noted  below. 

2.  Factors  of  Production 

In  its  questionnaire  response,  Grodno 
reported  factors  of  production  for  the 
subject  merchandise.  The  factors  of 
production  include:  (1)  Hours  of  labor 
required;  (2)  quantities  of  raw  materials 
employed;  (3)  amounts  of  energy  and 
other  utilities  consumed;  and  (4) 
representative  capital  costs,  including 
depreciation.  See  section  773(c)(3)  of 
the  Act.  To  calculate  NV,  we  multiplied 


the  reported  per-unit  quantities  for  these 
factors  by  publicly  available  surrogate 
values  bom  South  Africa. 

The  surrogate  values  employed  for  the 
production  of  subject  mercJiandise  were 
selected  because  of  their  quality, 
specificity,  and  contemporaneity.  For 
those  values  not  contemporaneous  with 
the  POI,  we  adjusted  the  values  to 
account  for  inflation  using  the 
Production  Price  Index  (PTI)  from 
Statistics  South  Africa,  an  official 
government  body  of  South  Africa.  As 
appropriate,  we  included  freight  costs  in 
input  prices  to  make  them  delivered 
prices.  Specifically,  we  added  to  the 
surrogate  values  a  surrogate  freight  cost 
using  the  shorter  of  the  reported 
distance  bom  the  domestic  input 
supplier  to  the  factory  or  the  distance 
from  the  nearest  seaport  to  the  factory. 
This  adjustment  is  in  accordance  with 
the  Court  of  Appeals  for  the  Federal 
Circuit's  decision  in  Sigma  Corp.  v. 
United  States,  117  F.  3d  1401. 1407- 
1408  (Fed.  Cfr.  1997). 

We  valued  material  inputs  (including 
sodium  hydroxide,  quicklime,  iron 
sulphate,  trisodium  phosphate,  and 
hydrazine-hydrate)  using  values 
obtained  from  imports  into  South  Africa 
during  the  POI  under  the  appropriate 
HTS  item  number,  from  the  World 
Trade  Atlas,  published  by  Global  Trade 
Information  Services,  Inc.  One  input, 
the  corrosion  inhibitor,  was  purchased 
bom  a  market  economy  supplier,  and 
was  paid  for  in  U.S.  currency.  Pursuant 
to  section  351.408(c)(1)  of  the 
Department's  regulations,  we  valued  the 
corrosion  inhibitor  based  upon  the 
value  that  Grodno  reported  that  it  paid 
this  supplier. 

For  labor,  consistent  with  19  CFR 
351.408(c)(3),  we  used  the  regression- 
based  wage  rate  for  Belarus  from  the 
Import  Administration's  home  page, 
Import  Library,  Expected  Wages  of 
Selected  NME  Countries,  revised  in 
September  2002  (see  http:// 
ia.ita.doc.gov/wages).  The  source  of  the 
wage  rate  data  on  the  Import 
Administration's  website  is  the  2001 
Year  Book  of  Labour  Statistics. 
International  Labour  Organization 
(Geneva:  2001).  Chapter  5B:  Wages  in 
Manufacturing. 

We  valued  natural  gas  using 
information  for  October  to  December 
2001 ,  released  by  the  South  African 
Department  of  Minerals  &  Energy  (DME) 
and  published  in  DME  Statistics. 

We  valued  electricity  using  the 
published  prices  for  industrial 
electricity  in  2000,  obtained  from  the 
Electricity  Price  Report  in  DME 
Statistics,  published  by  South  Africa's 
Department  of  Minerals  and  Energy. 
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We  based  our  calculation  of  selling, 
general  and  administrative  expenses, 
overhead,  and  profit  on  the  fiscal  year 
2002  (April  2001  to  March  2002) 
publicly  available  financial  statement  of 
Omnia  Holdings  Limited,  a  South 
African  producer  of  the  subject 
merchandise. 

For  a  complete  analysis  of  siurogate 
values  used  in  the  preliminary 
determination,  see  the  Factors  of 
Production  Valuation  Memorandiun, 
dated  concurrently  with  this  notice. 

Verification  i 

In  accordance  with  section  782(i)  of 
the  Act,  wc  intend  to  verify  all 
information  relied  upon  in  making  our 
final  determination. 

Suspension  of  Liquidation 

We  are  directing  the  U.S.  Customs 
Service  to  suspend  liquidation  of  all 
entries  of  subject  merchandise  from 
Belarus  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  on  which  this  notice  is 
published  in  the  Federal  Register.  In 
addition,  we  are  instructing  the  Customs 
Service  to  require  a  cash  deposit  or  the 
posting  of  a  bond  equal  to  the  weighted- 
average  amount  by  which  the  NV 
exceeds  the  EP,  as  indicated  in  the  chart 
below.  These  instructions  suspending 
liquidation  will  remain  in  effect  imtil 
further  notice. 

We  determine  that  the  following 
weighted-average  percentage  margins 
exist  for  the  POI: 


Manufacturer/expofler 

Weighted-Average 
Margin  (percent) 

Grodno 

Belarus-Wide  Rate  

190.34 
190.34 

The  Belarus-wide  rate  applies  to  all 
entries  of  subject  merchandise  except 
entries  from  Grodno. 

Disclosure 

In  accordance  with  19  CFR 
351.224(b),  the  Department  will  disclose 
the  calculations  performed  in  the 
preliminary  determination  to  interested 
parties  within  five  days  of  the  date  of 
publication  of  this  notice. 

rrc  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  the 
Department's  preliminary  affirmative 
determination.  If  the  final  determination 
-in  this  proceeding  is  affirmative,  the  ITC 
will  determine  before  the  later  of  120 
days  after  the  date  of  this  preliminary 
determination  or  45  days  after  the  final 
determination  whether  imports  of 
UANS  from  Belarus  are  materially 


injuring,  or  threaten  material  injury  to, 
the  U.S.  industry. 

Public  Comment 

In  accordance  with  19  CFR 
351.301(c)(3)(i),  interested  parties  may 
submit  publicly  available  information  to 
value  the  factors  of  production  for 
piirposes  of  the  final  determination 
within  40  days  after  the  date  of 
publication  of  this  preliminary 
determination.  Case  briefs  or  other 
written  comments  must  be  submitted  to 
the  Assistant  Secretary  for  Import 
Administration  no  later  than  one  week 
after  issuance  of  the  verification  report. 
Rebuttal  briefs,  whose  contents  are 
limited  to  the  issues  raised  in  the  case 
briefs,  must  be  filed  within  five  days 
after  the  deadline  for  the  submission  of 
case  briefs.  A  list  of  authorities  used,  a 
table  of  contents,  and  an  executive 
summary  of  issues  shoidd  accompany 
any  briefs  submitted  to  the  Department. 
Executive  summaries  should  be  limited 
to  five  pages  total,  including  footnotes. 
Further,  we  request  that  parties 
submitting  briefs  and  rebuttal  briefs 
provide  the  Department  with  a  copy  of 
the  public  version  of  such  briefs  op 
diskette. 

In  accordance  with  section  774  of  the 
Act,  we  will  hold  a  public  hearing,  if 
requested,  to  afford  interested  parties  an 
opportunity  to  comment  on  argimients 
raised  in  case  or  rebuttal  briefs.  If  a 
request  for  a  hearing  is  made,  we  will 
tentatively  hold  the  hearing  two  days 
after  the  deadline  for  submission  of 
rebuttal  briefs  at  the  U.S.  Department  of 
Commerce,  i4th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  DC  20230, 
at  a  time  and  in  a  room  to  be 
determined.  Parties  should  confirm  by 
telephone  the  date,  time,  and  location  of 
the  hearing  48  hours  before  the 
scheduled  date.  Interested  parties  who 
wish  to  request  a  hearing,  or  to 
participate  in  a  hearing  if  one  is 
requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Import  Administration,  U.S.  Department 
of  Commerce,  Room  1870,  within  30 
days  of  the  date  of  publication  of  this 
notice.  Requests  should  contain:  (1)  The 
party's  name,  address,  and  telephone 
number;  (2)  the  number  of  participants; 
and  (3)  a  list  of  the  issues  to  be 
discussed.  At  the  hearing,  oral 
presentations  will  be  limited  to  issues 
raised  in  Uie  briefs.  See  19  CFR 
351.310(c).  The  Department  will  make 
its  final  determination  no  later  than  75 
days  after  this  preliminary 
determination. 

This  determination  is  issued  and 
published  in  accordance  with  sections  . 
733(f)  and  777(i)(l)  of  the  Act. 


Dated:  September  26,  2002. 
Faryar  Shirzad, 
Assistant  Secretary  for  Import 
Administration. 

[PR  Doc.  02-25188  Filed  10-02-02;  8:45  am) 
BNJJNG  CODE  3S10-OS-S 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

North  American  Free-Trade 
Agreement,  Article  1904  NAFTA  Panel 
Reviews;  Request  for  Panel  Review 

AGENCY:  NAFTA  Secretariat,  United 

States  Section,  International  Trade 

Administration,  Department  of 

Commerce. 

ACTION:  Notice  of  first  request  for  panel 

review. 


SUMMARY:  On  September  19,  2002,  Ispat 
Sidbec  Inc.  filed  a  First  Request  for 
Panel  Review  with  the  United  States 
Section  of  the  NAFTA  Secretariat 
pursuant  to  Article  1904  of  the  North 
American  Free-Trade  Agreement.  A 
second  request  was  filed  on  behalf  of 
the  Government  of  Quebec  on 
September  19,  2002.  Panel  Review  was 
requested  of  the  Final  Affirmative 
Countervailing  Duty  Determination 
made  by  the  United  States  International 
Trade  Administration,  respecting 
Carbon  and  Certain  Alloy  Steel  Wire 
Rod  from  Canada.  This  determination 
was  published  in  the  Federal  Register, 
(67  FR  55813)  on  August  30  2002.  The 
NAFTA  Secretariat  has  assigned  Case 
Number  USA-CDA-2002-1 904-08  to 
this  request. 

FOR  FURTHER  INFORMATION  CONTACT: 
Caratina  L.  Alston,  United  States 
Secretary,  NAFTA  Secretariat.  Suite 
2061, 14th  and  Constitution  Avenue, 
Washington.  DC  20230,  (202)  482-5438. 
SUPPLEMENTARY  INFORMATION:  Chapter 
19  of  the  North  American  Free-Trade 
Agreement  ("Agreement")  establishes  a 
mechanism  to  replace  domestic  judicial 
review  of  final  determinations  in 
antidiimping  and  countervailing  duty 
cases  involving  imports  from  a  NAFTA 
coimtry  with  review  by  independent 
binational  panels.  When  a  Request  for 
Panel  Review  is  filed,  a  panel  is 
established  to  act  in  place  of  national 
courts  to  review  expeditiously  the  final 
determination  to  determine  whether  it 
conforms  with  the  antidumping  or 
coimtervailing  duty  law  of  the  country 
that  made  the  determination. 

Under  Article  1904  of  the  Agreement, 
which  came  into  force  on  January  1, 
1994,  the  Government  of  the  United 
States  ,  the  Government  of  Canada  and 
the  Government  of  Mexico  established 
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Rules  of  Procedure  for  Article  1904 
Binational  Panel  Reviews  ("Rules"). 
These  Rules  were  published  in  the 
Federal  Register  on  February  23, 1994 
(59  FR  8686). 

A  first  Request  for  Panel  Review  was 
filed  with  the  United  States  Section  of 
the  NAFTA  Secretariat,  pursuant  to 
Article  1904  of  the  Agreement,  on 
September  19,  2002,  requesting  panel 
review  of  the  final  determination 
described  above. 

The  Rules  provide  that: 

(a)  A  Party  or  interested  person  may 
challenge  the  final  determination  in 
whole  or  in  part  by  filing  a  Complaint 
in  accordance  with  Rule  39  within  30 
days  after  the  filing  of  the  first  Request 
for  Panel  Review  (the  deadline  for  filing 
a  Complaint  is  October  21,  2002); 

(b)  A  Party,  investigating  authority  or 
interested  person  that  does  not  file  a 
Complaint  but  that  intends  to  appear  in 
support  of  any  reviewable  portion  of  the 
final  determination  may  participate  in 
the  peuiel  review  by  filing  a  Notice  of 
Appearance  in  accordance  with  Rule  40 
within  45  days  after  the  filing  of  the  first 
Request  for  Panel  Review  (the  deadline 
for  filing  a  Notice  of  Appearance  is 
November  4,  2002);  and 

(c)  The  panel  review  shall  be  limited 
to  the  allegations  of  error  of  fact  or  law, 
including  the  jurisdiction  of  the 
investigating  authority,  that  are  set  out 
in  the  Complaints  filcid  in  the  panel 
review  and  the  procedural  and 
substantive  defienses  raised  in  the  panel 
review. 

Dated:  September  20,  2002. 
Caratiiia  L.  Alston, 

United  States  Secretary.  NAFTA  Secretariat. 
[FR  Doc.  02-25167  Filed  10-2-02;  8:45  am] 
BILIJNQ  CODE  aSIO-OT-M 


DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmoapharic 
Adminlatratlon 

P.D.  0619028] 

Draft  Coda  of  Conduct  for  Raaponslbia 
Aquacultura  in  tha  U.  S.  Exdualva 
Economic  Zona 

AGENCY:  National  Marine  Fisheries 
S«vice  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Reopening  of  conunent  period; 
schedule  change. 

SUMMARY:  The  National  Kfarine 
Fisheries  Service  (NMFS)  announces  the 
reopening  of  the  public  comment  period 
on  a  draft  Code  of  Conduct  for 
Responsible  Aquaculture  in  the  U.  S. 


Exclusive  Economic  Zone  (Code  of 
Conduct).  NMFS  also  announces  a 
schedule  change  for  the  publication  of 
a  final  Code  of  Conduct. 
DATES:  NMFS  vfill  accept  written 
comments  on  the  draft  Code  of  Conduct 
at  the  appropriate  address  or  fax  number 
until  5  p.m.  on  October  31,  2002. 
ADDRESSES:  The  draft  Code  of  Conduct 
and  the  Federal  Register  Notice  dated 
August  23,  2002  announcing  its 
availability  for  public  comment  (67  FR 
54644)  are  available  on  the  NMFS  Web 
site:  www.nmfs.noaa.gov/ 
aquaculture.htm.  These  documents  Mrill 
also  be  provided  in  hard  copy  upon 
request  [see  FOR  FURTHER  INFORMATION 
CONTACT).  Comments  on  the  Code  of 
Conduct  may  be  sent  to  Colin  Nash, 
NMFS/WASC,  P.O.  Box  130, 
Manchester,  WA  98353  or  by  fax  to  206- 
842-8364.  Comments  may  also  be  hand- 
delivered  during  business  hours  to: 
NMFS  Manchester  Research  Station, 
7305  Beach  Drive  East,  Port  Orchard, 
WA  98366-6204.  Comments  will  not  be 
accepted  via  telephone,  e-mail,  or 
internet. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Susan  Bunsick.  301-713-2334 
Extension  102,  Office  of  Sustainable 
Fisheries,  1315  East- West  Highway, 
Silver  Spring,  MD  20910.  You  may  also 
fax  your  request  to  301-713-0596  or 
send  an  e-mail  to: 

Susan.Bunsick&noaa.gov.  Comments  on 
the  Code  of  Conduct  will  not  be 
accepted  at  these  contact  points. 
SUPPt.EMENTARY  MFORMATKN^ 

Background 

The  draft  Code  of  Conduct  was 
released  for  public  comment  via  Federal 
Register  notice  dated  August  23,  2002 
(67  FR  54644),  with  a  30-day  conunent 
period.  NMFS  is  extending  the  comment 
period  in  response  to  numerous  requests 
from  the  public  indicating  that  a  30-day 
conunent  period  does  not  allow 
sufficient  time  for  stakeholders  to 
provide  their  input  into  the  preparation 
of  the  final  docxmient.  The  previous 
Federal  Register  notice  provided  a 
tentative  time  frame  for  the  production 
of  a  Code  of  Conduct.  To  accommodate 
the  longer  comment  period,  the  time 
frame  for  production  of  a  final  Code  of 
Conduct  has  been  revised  as  provided 
here. 

Time  Frame 

August  23,  2002:  Release  draft  Code  of 
Conduct  for  public  comment  via  posting 
of  the  dociunent  on  the  NMFS  Web  site 
(www.ninfs.noaa.gov/aquaculture.htm). 
The  document  will  also  be  provided  in 
hard  copy  upon  request  (see  FOR 
FURTHER  MFORMATION  CONTACT). 


October  31,  2002:  Public  comment 
period  on  draft  Code  of  Conduct 
ends.December  2002:  Release  final  Code 
of  Conduct  via  a  Federal  Register  notice 
of  availability  and  posting  on  the  NMFS 
Web  site  [www.nmfs.noaa.gov/ 
aquaculture.htm].  The  docimient  will 
also  be  provided  in  hard  copy  upon 
request  (see  FOR  FURTHER  INFORMATION 
CONTACT). 

Dated:  September  27,  2002. 
Vh-giiiia  M  Fay, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  02-25173  Filed  10-2-02;  8:45  am) 
BUJNQ  coot  M10-2>-S 


COMMISSION  ON  THE  FUTURE  OF 
THE  UNITED  STATES  AEROSPACE 
INDUSTRY 

c 

Public  Moating 

AGENCY:  Conunission  on  the  Futuire  of 
the  United  States  Aerospace  Industry. 
ACTION:  Notice. 

SUMMARY:  This  meeting  is  the  sixth  and 
final  in  a  series  of  planned  public 
meetings  being  held  by  the  Commission 
to  carry  out  its  statutory  charge.  The 
focus  of  this  meeting  is  to  deliberate  and 
vote  on  the  Commission's  final  report  to 
Congress  and  the  President.  The  report 
is  scheduled  for  release  in  November 
2002. 

Section  1092  of  the  Floyd  D.  Spence 
National  Defense  Authorization  Act  for 
Fiscal  Year  2001  (Pub.  L.  106-398) 
established  the  Commission  on  the 
Future  of  the  United  States  Aerospace 
Industry  to  study  the  issues  associated 
with  the  future  of  the  United  States 
national  security;  and  assess  the  future 
importance  of  the  domestic  aerospace 
industry  for  the  economic  an  national 
security  of  the  United  States.  The 
Commission  is  governed  by  the 
provisions  of  the  Federal  Advisory 
Committee  Act,  Pub.  L.  92-463,  as 
amended  (5  U.S.C.  Appendix  2),  which 
sets  forth  standards  for  the  formation  of 
advisory  conunittees  and  implementing 
regulations  (41  CFR  subpart  101-6.10). 
All  interested  parties  are  welcome  to 
submit  written  comments  at  any  time. 
DATES:  Wednesday,  October  23,  2002;  3 
p.m.  to  5:30  p.m. 

ADDRESSES:  Herbert  C.  Hoover  Building 
Auditorium,  U.S.  Deiiartment  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington.  DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cindy  Waters,  1235  Jefferson  Davis 
Highway,  Suite  940;  Arlington,  Virginia 
22202;  phone  703-602-1515;  e-mail 
Mfatersc&osd.pentagon.mil.  Reasonable 
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accommodations  will  be  provided  for 
any  individual  with  a  disability. 
Piirsuant  to  the  Rehabilitation  Act  of 
1973  and  the  Americans  with 
Disabilities  Act  of  1990,  any  individual 
with  a  disability  who  requires 
reasonable  accommodation  to  attend  the 
public  meeting  of  the  Aerospace 
Commission  may  request  assistance  by 
contacting  Cindy  Waters  at  least  five  (5) 
working  days  in  advance. 
Dated:  September  27.  2002. 
Chareis  H.  Huettner, 

Executive  Director.  Commission  on  the  Future 
of  the  United  States  Aerospace  Industry. 
[FR  Doc.  02-25147  Filed  10-2-02:  8:45  am) 
BiLUNG  cooe  68aO-WP-P 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

[Transmittal  No.  02-61] 

36(bK1 )  Arms  Sales  Notification 

AGENCY:  Department  of  Defense,  Defense 
Security  Cooperation  Agency. 
ACTION:  Notice. 


SUMMARY:  The  Department  of  Defense  is 
publishing  the  unclassified  text  of  a 
section  36(b)(1)  arms  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  Public 
Law  104-164  dated  21  July  1996. 


FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
J.  Hurd.  DSCA/COMPT/RM,  (703)  604- 
6575. 

The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 
Representatives,  Transmittal  02-61  with 
attached  transmittal  and  policy 
justification. 

Dated:  September  27,  2002. 
Patricia  L.  Toppings. 
Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
HLUNG  CODE  S001-0»-M 
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DEFENSE  SECURITY  COOPERATION  AGENCY 


WASHINGTON.  DC  20301-2800 


2  5SEP2002 

In  reply  refer  to: 
1-02/012134 


S2021 


The  Honorable  J.  Dennis  Hastert 
Speaker  of  the  House  of 
Representatives 
Washington,  D.C.  20515-6501 

Dear  Mr.  Speaker: 

Pursuant  to  the  reporting  requirements  of  Section  36(b)(1)  of  the  Arms  Export 
Control  Act  (AECA),  as  amended,  we  are  forwarding  herewith  Transmittal  No.  02-61, 
concerning  the  Defense  Information  Systems  Agency's  proposed  Letter(s)  of  Offer  and 
Acceptance  (LOA)  to  North  Atlantic  Treaty  OrganizaUon  Consultation,  Command,  and 
Control  Agency  for  defense  articles  and  services  estimated  to  cost  $550  million.  Soon 
after  this  letter  is  delivered  to  your  office,  we  plan  to  notify  the  news  media. 


Sincerely, 


F^ichard  J.  MiHes 
Acting  Director 


Attachments 

Same  Itr  to:  House  Committee  on  International  Relations 
Senate  Committee  on  Foreign  Relations 
House  Committee  on  Armed  Services 
Senate  Committee  on  Armed  Services 
House  Committee  on  Appropriations 
Senate  Committee  on  Appropriations 
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(i) 
(ii) 
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Transmittal  No.  02-61 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 
of  the  Arms  Export  Control  Act ,  as  amended 

Prospective  Purchaser;  NATO  Consultation,  Command,  and  Control  Agency 


Total  Estimated  Value; 
Major  Defense  Equipment* 
Other 
TOTAL 


$  0  million 
$550  million 
$550  million 


Description  and  Quantity  or  Ouantities  of  Articles  or  Services  under 
Consideration  for  Purchase;  Satellite  Communication  services  and  support  for 
Super  High  Frequency  (SHF)  Service  on  Defense  System  Communications 
Satellite  (DSCS)  UlSystems,  SHF  Service  on  Wideband  Gapfdler  Satellite 
(WGS)  Systems,  Ultra  High  Frequency  (UHF)  Service  on  UHF  Follow  On  (UFO) 
Satellite  Systems,  UHF  Service  on  Mobile  User  Objective  System  (MUOS) 
Satellite  Systems,  control  of  resources  on  DSCS  III  and  WGS,  control  of 
resources  on  UFO  and  MUOS,  communications  infrastructure  upgrade  and 
maintenance  support,  operation  and  logistics  support  including  training, 
publications  and  documentation,  U.S.  Government  and  contractor  technical 
assistance  and  other  related  requirements. 

Militarv  Department;  DISA  (ABC) 

Prior  Related  Cases,  if  anv;  none 

Sales  Commission.  Fee,  etc..  Paid,  Offered,  or  Aereed  to  be  Paid;  none 

Sensitivity  of  Technology  Contained  in  the  Defense  Article  or  Defense  Services 
Proposed  to  be  Sold;  none 


(iv) 

(^) 

(vi) 

(vii) 

(viii)      '  Date  Report  Delivered  to  Congress; 


2  5  SEP  2002 


*  as  defmed  in  Section  47(6)  of  the  Arms  Export  Control  Act 
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POLICY  JUSTIFICATION 

North  Atlantic  Treaty  Organization  Consultation.  Conmiand.  and  Control  Aeencv  -  Satellite 
Communication  Services  and  Support 

North  Atlantic  Treaty  Organization  Consultation,  Command,  and  Control  Agency  (NATO 
NC3A)  has  requested  a  possible  sale  of  Satellite  Communication  services  and  support  for 
Super  High  Frequency  (SHF)  Service  on  Defense  System  Communications  Satellite  (DSCS)  lU 
Systems,  SHF  Service  on  Wideband  Gapfiller  Satellite  (WGS)  Systems,  Ultra  High  Frequency 
(UHF)  Service  on  UHF  Follow  On  (UFO)  Satellite  Systems,  UHF  Service  on  MobUe  User 
Objective  System  (MUOS)  Satellite  Systems,  control  of  resources  on  DSCS  III  and  WGS, 
control  of  resources  on  UFO  and  MUOS,  communications  infrastructure  upgrade  and 
maintenance  support,  operation  and  logistics  support  including  training,  publications  and 
documentation,  U.S.  Government  and  contractor  technical  assistance  and  other  related 
requirements.  The  estimated  cost  is  $550  million. 

This  proposed  sale  is  in  support  of  a  competition  which  is  limited  to  bids  from  member 
nations  that  participate  in  NATO.  NATO  remains  the  fundamental  component  of  U.S. 
national  security  in  the  North  Atlantic  and  European  regions.  By  providmg  satellite 
communication  services,  the  U.S.  ensures  interoperability  with  our  own  capabilities  and  those 
of  our  NATO  allies  and  maintains  a  direct  influence  on  NATO's  communications 
architecture. 

This  proposed  sale  of  satellite  communication  services  and  support  is  for  the  purpose  of 
providhig  NATO  with  replacement  Satellite  Conununications  capability  in  the  UHF  and  SHF 
frequency  bands  based  on  the  U.S.  National  Military  SATCOM  programs.  NATO  needs  this 
proposed  sale  of  services  to  maintain  and  upgrade  its  current  satellite  communications  system. 
NATO  has  been  operating  a  satellite  communications  system  since  early  1970*s. 

The  proposed  sale  of  this  equipment  and  support  will  not  affect  the  basic  military  balance  in 
the  region. 

The  prime  contractor  will  be  ITT  of  Colorado  Springs,  Colorado.  There  are  no  offset 
agreements  proposed  in  connection  with  this  potential  sale. 

Implementation  of  this  proposed  sale  will  require  the  assignment  of  20  U.S.  Government  and 
23  contractor  representatives  throughout  the  NATO's  area  of  operations  for  15  years. 

There  will  be  no  adverse  impact  on  U.S.  defense  readiness  as  a  result  of  this  proposed  sale. 
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[FR  Doc.  02-25150  Filed  10-02-02;  8:45  am] 

HLUNG  CODE  5001-Oe-C 


action:  Notice. 


DEPARTMErfT  OF  DEFENSE      ' 

Office  of  the  Secretary 
fTransmittal  No.  02-60] 

36(bH1)  Arms  Sales  Notification 

agency:  Department  of  Defense,  Defense 
Security  Cooperation  Agency. 


summary:  The  Department  of  Defense  is 
publishing  the  imclassified  text  of  a 
section  36(b)(1)  arms  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  Public 
Law  104-164  dated  21  July  1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
J.  Hurd.  DSCA/COMPT/RM.  (703)  604- 
6575. 


The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  die  House  of 
Representatives,  Transmittal  02-60  with 
attached  transmittal  and  policy 
justification. 

Dated:  September  27.  2002. 

Patricia  L.  Toppings. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

BIUJNG  CODE  SOOI-Oe-M 
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DEFENSE  SECURITY  COOPERATION  AGENCY 


WASHINGTON.  OC  20301-2800 


2  5  SEP  2002 

In  reply  refer  to: 
1-02/010886 


The  Honorable  J.  Dennis  Hastert 
Speaker  of  the  House  of 
Representatives 
Washington,  D.C.  20515-6501 

Dear  Mr.  Speaker: 

Pursuant  to  the  reporting  requirements  of  Section  36(b)(1)  of  the  Arms  Export 

Control  Act  (AECA),  as  amended,  we  are  forwarding  herewith  Transmittal  No.  02-60, 

concerning  the  Department  of  the  Air  Force's  proposed  Letter(s)  of  Offer  and 

Acceptance  (LOA)  to  Germany  for  defense  articles  and  services  estimated  to  cost  $150 

million.  Soon  after  this  letter  is  delivered  to  your  office,  we  plan  to  notify  the  news 

media. 


Sincerely, 


.^Z^^^f^^-^ 


Richard  J.  MMes 
Acting  Director 


Attachments 

Same  Itr  to:  House  Committee  on  International  Relations 
Senate  Committee  on  Appropriations 
Senate  Committee  on  Foreign  Relations 
House  Committee  on  Armed  Services 
Senate  Committee  on  Armed  Services 
House  Committee  on  Appropriations 
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(ii) 


(iu) 


(iv) 

(V) 

(vi) 
(vii) 


Transmittal  No.  02-60 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 
of  the  Arms  Export  Control  Act ,  as  amended 

Prosoective  Purchaser:  Germany 

Total  Estimated  Value; 

Major  Defense  Equipment*  $    0  million 

Other  SlSOmiUion 

TOTAL  $150  million 

Descriotion  and  Ouantitv  or  Ouantities  of  Articles  or  Services  under 
Consideration  for  Purchase;  base  services  for  the  German  Air  Force  Tornado 
operations  at  Holioman  Air  Force  Base  (AFB),  New  Mexico  will  be  for 
operational  and  logistics  support  including  training,  fuel,  munitions,  base 
operating  support,  and  other  related  requirements. 

Military  Deoartment;  Air  Force  (QWT)  , 

Prior  Related  Cases,  if  any;  FMS  case  NDO  -  $137  million  -  24Jan00 

Sales  Commission.  Fee,  etc..  Paid.  Offered,  or  Agreed  to  be  Paid;  none 

Sensitivity  of  Technology  Contained  in  the  Defense  Article  or  Defense  Services 
ProDOsed  to  be  Sold;  none  ^ 


(viii)       Date  Reoort  Delivered  to  Congress; 


2  5  SEP  2002 


*  as  defined  In  Section  47(6)  of  the  Arms  Export  Control  Act 
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POLICY  JUSTIFICATION 
Germany  -  Tornado  Aircraft  Training  and  Logistics  Suoport 

The  Government  of  Germany  has  requested  a  possible  sale  of  base  services  for  the  German 
Air  Force  Tornado  operations  at  Holioman  Air  Force  Base  (AFB),  New  Mexico.  Base  services 
provided  wiU  be  for  operation  and  logistics  support  including  training,  Aid,  munitions,  base 
operating  support,  and  other  related  requirements.  The  estimated  cost  is  $150  million. 

This  proposed  sale  will  contribute  to  the  foreign  policy  and  national  security  of  the  United 
States  by  improving  the  military  capabilities  of  Germany  and  enhancing  standardization  and 
interoperability  of  this  important  NATO  ally. 

Holioman  AFB  is  the  only  location  where  the  German  Air  Force  trains  aircrews  in  Tornado 
operations  and  tactics.  The  origin  of  these  operations  began  at  U.S.  Air  Force  facilities  in 
1989. 

The  proposed  sale  of  this  equipment  and  support  will  not  affect  the  basic  military  balance  in 
the  region.  , 

The  U.S.  Air  Force  is  the  prime  contractor  for  this  program.  There  are  no  offset  agreements 
proposed  in  connection  with  this  potential  sale. 

Implementation  of  this  proposed  sale  will  not  require  the  assignment  of  any  additional  U.S. 
Government  or  contractor  representatives  to  Germany. 

There  will  be  no  adverse  impact  on  U.S.  defense  readiness  as  a  result  of  this  proposed  sale. 
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[FR  Doc.  02-25151  Filed  10-2-02;  8:45  ami 
BILLING' CODE  S001-0e-C 


action:  Notice. 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

[Transmittal  No.  02-59] 

36(bK1)  Arms  Sales  Notification 

agency:  Department  of  Defense,  Defense 
Security  Cooperation  Agency. 


SUMMARY:  The  Department  of  Defense  is 
publishing  the  unclassified  text  of  a 
section  36(b)(1)  arms  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  Public 
Law  104-164  dated  21  July  1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
J.  Hurd.  DSCA/COMPT/RM.  (703)  604- 
6575. 


The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 
Representatives,  Transmittal  02-59  with 
attached  transmittal  and  policy 
justification. 

Dated:  September  27,  2002. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
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DEFENSE  SECURITY  COOPERATION  AGENCY 


WASHINGTON,  DC  20301-2800 


2  5  SEP  2002 

In  reply  refer  to: 
1-02/010554 
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The  Honorable  J.  Dennis  Hastert 
Speaker  of  the  House  of 
Representatives 
Washington,  D.C.  20515-6501 

Dear  Mr.  Speaker: 

Pursuant  to  the  reporting  requirements  of  Section  36(b)(1)  of  the  Arms  Export 

Control  Act  (AECA),  as  amended,  we  are  forwarding  herewith  Transmittal  No.  02-59, 

concerning  the  Department  of  the  Army's  proposed  Letter(s)  of  Offer  and  Acceptance 

(LOA)  to  Spain  for  defense  articles  and  services  estimated  to  cost  $234  million.  Soon 

after  this  letter  is  delivered  to  your  office,  we  plan  to  notify  the  news  media. 


Sincerely, 


Richard  J.  Mlies 
Acting  Director 


Attachments 

Same  Itr  to:  House  Committee  on  International  Relations 
Senate  Committee  on  Appropriations 
Senate  Committee  on  Foreign  Relations 
House  Conmiittee  on  Armed  Services 
Senate  Committee  on  Armed  Services 
House  Committee  on  Appropriations 
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(U) 


(Hi) 


(iv) 

(V) 

(yi) 

(vii) 


Transmittal  No.  02-59 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 
of  the  Arms  Export  Control  Act,  as  amended 


Prospective  Purchaser;  Spain 

Total  Estimated  Value; 
M^jor  Defense  Equipment* 
Other 
TOTAL 


$  0  million 
$234  milUon 
$234  million 


Descriotion  and  Quantity  or  Ouantities  of  Articles  or  Services  under 
Consideration  for  Purchase;  logistics  support  for  six  leased  AH-64A  Apache 
helicopters,  ground  support  equipment,  tools  and  test  equipment,  spare  and 
repair  parts,  supply  support,  publications,  personnel  training,  U.S.  Government 
and  contractor  technical  assistance  and  other  related  elements  of  logistics 
support. 

Militarv  Department;  Army  (VZR)  ~ 

Prior  Related  Cases,  if  any;  none 

Sales  Commission.  Fee,  etc..  Paid.  Offered,  or  Agreed  to  be  Paid;  none 

Sensitivity  of  Technology  Contained  in  the  Defense  Article  or  Defense  Services 
Proposed  to  be  Sold;  none 


(viii)       Date  Report  Delivered  to  Congress; 


25SEP2002 


*  as  denned  in  Section  47(6)  of  the  Arms  Export  Control  Act. 
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POLICY  JUSTIFICATION 

Spain  -  Logistics  Support  for  Leased  AH-64A  Apache  Helicopters 

The  Government  of  Spain' has  requested  a  possible  sale  of  logistics  support  for  six  leased  AH- 
64A  Apache  helicopters,  ground  support  equipment,  tools  and  test  equipment,  spare  and 
repair  parts,  supply  support,  publications,  personnel  training,  U.S.  Government  and 
contractor  technical  assistance  and  other  related  elements  of  logistics  support  The  estimated 
cost  is  $234  million. 

This  proposed  sale  will  contribute  to  the  foreign  policy  and  national  security  objectives  of  the 
United  States  by  helping  to  improve  the  military  capabilities  of  Spain  and  furthering 
standardization  and  interoperability. 

Spain  will  use  these  aircraft  primarily  in  support  of  their  training  program.  They  are  capable 
of  absorbing  these  aircraft  and  will  be  trained  in  maintenance. 

The  proposed  sale  of  this  equipment  and  support  will  not  affect  the  basic  military  balance  in 
the  region. 

The  principal  contractors  will  be;  Boeing  Helicopter  Company  of  Mesa,  Arizona  and 
Lockheed  Martin  of  Orlando,  Florida.  There  are  no  offset  agreements  proposed  in  connection 
with  this  potential  sale. 

Implementation  of  this  proposed  sal^  will  require  the  assignment  of  two  UJS.  contractor  field 
service  representatives  for  five  years  to  Spain.  Following  the  delivery  of  the  aircraft,  a  quality 
assurance  team  and  U.S.  Government  representative  will  be  required  for  a  period  of  one  week 
from  delivery. 

There  will  be  no  adverse  impact  on  U.S.  defense  readiness  as  a  result  of  this  proposed  sale.  ' 
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[FR  Doc.  02-25152  Filed  10-2-02;  8:45  am] 
BILUNG  CODE  SOOI-DB-M 


DEPARTMENT  OF  DEFENSE 

Office  of  ttie  Secretary 

Revised  Non-Foreign  Overseas  Per 
Diem  Rates 

agency:  DoD,  Per  Diem,  Travel  and 
Transportation  Allowance  Committee. 
ACTION:  Notice  of  revised  non-foreign 
overseas  per  diem  rates. 

SUMMARY:  The  Per  Diem,  Travel  and 
Transportation  Allowance  Committee  is 
publishing  Civilian  Persoimel  Per  Diem 
Bulletin  Number  228.  This  bulletin  lists 


revisions  in  the  per  diem  rates 
prescribed  for  U.S.  Government- 
employees  for  official  travel  in  Alaska, 
Hawaii,  Puerto  Rico,  the  Northern 
Mariana  Islands  and  Possessions  of  the 
United  States.  AEA  changes  announced 
in  Bulletin  Number  194  remain  in  effect. 
Bulletin  Number  228  is  being  published 
in  the  Federal  Register  to  assure  that 
travelers  are  paid  per  diem  at  the  most 
current  rates. 

EFFECTIVE  DATE:  October  1,  2002. 
SUPPLEMENTARY  INFORMATION:  This 
docimient  gives  notice  of  revisions  in 
per  diem  rates  prescribed  by  the  Per 
Diem  Travel  and  Transportation 
Allowance  Committee  for  non-foreign 
areas  outside  the  continental  United 
States.  It  supersedes  Civilian  Personnel 


Per  Diem  Bulletin  Nimiber  227. 
Distribution  of  Civilian  Personnel  Per 
Diem  Bulletins  by  mail  was 
discontinued.  Per  Diem  Bulletins 
published  periodically  in  the  Federal 
Register  now  constitute  the  only 
notification  of  revisions  in  per  diem 
rates  to  agencies  and  establishments 
outside  the  Department  of  Defense.  For 
more  information  or  questions  about  per 
diem  rates,  please  contact  your  local 
travel  office.  The  text  of  the  Bulletin 
follows: 

Dated:  September  26,  2002. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

BIUJNGCOOE  5001-08-M 


LOCALITY 


MAXIMUM 
LODGING 
AMOUNT 
(A)    + 


M&IE 

RATE 
(B) 


MAXIMUM 
PER  DIEM 
RATE 
(C) 


EFFECTIVE 
DATE 


THE  ONLY  CHANGES  IN  CIVILIAN  BULLETIN  228  ARE  UPDATES  TO  RATES  FOR  NORTHERN 
MARIANA  ISLANDS. 


ALASKA 

ANCHORAGE  [INCL  NAV  RES] 

' 

05/01  -  09/15 

161 

85 

246 

05/01/2002 

09/16  -  04/30 

85 

77 

162 

05/01/2002 

BARROW 

159 

95 

254 

05/01/2002 

BETHEL 

■  129 

66 

195 

05/01/2002 

CLEAR  AB 

80 

55 

135 

09/01/2001 

COLD  BAY 

90 

73 

163 

05/01/2002 

COLDFOOT 

135 

71 

206 

10/01/1999 

COPPER  CENTER 

99 

63 

162 

05/01/2002 

CORDOVA 

105 

89 

194 

05/01/2002 

CRAIG 

75 

57 

132 

05/01/2002 

DEADKORSE 

95 

67 

162 

05/01/2002 

DELTA  JUNCTION 

79 

58 

137 

05/01/2002 

DENALI  NATIONAL  PARK 

06/01  -  08/31 

125 

66 

191 

09/01/2001 

09/01  -  OB/31 

90 

63 

153 

09/01/2001 

DILLINGHAM   ^ 

95 

69 

164 

05/01/2002 

DUTCH  HARBOR-UNALASKA 

120 

78 

198 

05/01/2002 

EARECKSON  AIR  STATION 

80 

55 

135 

09/01/2001 

EIELSON  AFB 

05/01  -  09/15 

149 

78 

227 

05/01/2002 

09/16  -  04/30 

75 

70 

145 

05/01/2002 

ELMENDORF  AFB 

05/01  -  09/15 

161 

85 

246 

05/01/2002 

09/16  -  04/30 

85 

77 

162 

05/01/2002 

FAIRBANKS 

05/01  -  09/15 

149 

78 

227 

05/01/2002 

09/16  -  04/30 

75 

•/o 

145 

05/01/2002 

FOOTLOOSE 

175 

18 

193 

06/01/2002 

FT.  GREELY 

79 

58 

137 

05/01/2002 

FT.  RICHARDSON 

05/01  -  09/15 

161 

SB 

246 

05/01/2002 

09/16  -  04/30 

85 

77 

162 

05/01/2002 

FT.  WAINWRIGHT 

05/01  -  09/15 

149   - 

78 

227 

05/01/2002 

09/16  -  04/30 

■  75 

70 

145 

05/01/2002 

GLENNALLEN 

05/01  -  09/30 

137 

61 

198 

09/01/2001 

10/01  -  04/30 

89 

56 

145 

09/01/2001 

HEALY 

. 

06/01  -  08/31 

125 

66 

191 

09/01/2001 

09/01  -  05/31 

90 

63 

153 

09/01/2001 

HOMER 

05/15  -  09/15 

109 

76 

165 

06/01/2002 

09/16  -  05/14  ^ 

76 

72 

148 

06/01/2002 

JUNEAU 

119 

83 

202 

05/01/2002 
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Maximum  Per  Diem,  Rates  for  official  travel  in  Alaska,  Hawaii,  the  Commonweaiths 
of  Puerto  Rico  and  the  Northern  Mariana  Islands  and  Possessions  of  the  United 
States  by  Federal  Government  civilian  employees. 
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Maximum  Per  Diem  Rates  for  official  travel  in  Alaska,  Hawaii,  the  Commonwealths 
of  Puerto  Rico  and  the  Northern  Mariana  Islands  and  Possessions  of  the  United 
States  by  Federal  Government  civilian  employees. 


1 

MAXIMUM 

MAXIMUM 

LODGING 

M&IE 

PER  DIEM 

EFFECTIVE 

LOCALITY 

AMOUNT 

RATE 

RATE 

DATE 

1 

(A)    + 

(B) 

(C) 

■KAKTOVIK 

165 

86 

251 

^   05/01/2002 

KAVIK  CAMP 

150 

69 

219 

05/01/2002 

KENAI-SOLDOTNA 

04/01.- 

10/31 

95 

76 

171 

05/01/2002 

11/01  - 

03/31 

60 

71 

131 

05/01/2002 

KENNICOTT 

159 

77 

236 

05/01/2002 

KETC 

:hikan 

05/01  - 

09/30 

130 

80 

210 

05/01/2002 

10/01  - 

04/30 

100 

80 

180 

05/01/2002 

KINC 

;  SALMON 

05/01  - 

10/01 

225 

91 

316 

05/01/2002 

10/02  - 

04/30 

125 

81 

206 

05/01/2002 

KLAS 

»OCK 

75 

57 

132 

05/01/2002 

KOD] 

[AK 

105 

81 

186 

05/01/2002 

kot: 

JEBUE 

05/01  - 

08/31 

167 

99 

266 

06/01/2002 

09/01  - 

04/30 

136 

96 

232 

06/01/2002 

KUL] 

[S  AGS 

05/01  - 

09/15 

161 

85 

246 

05/01/2002 

09/16  - 

04/30 

85 

77 

162 

05/01/2002 

'   MCCi 
MET] 

^RTHY 
LAKATLA 

159 

77 

236 

05/01/2002 

05/30  - 

10/01 

98 

48 

146 

05/01/2002 

10/02  - 

05/29 

78 

47 

125 

05/01/2002 

MURl 

PHY  DOME 

05/01  - 

09/15 

149 

78 

227 

05/01/2002 

09/16  - 

04/30 

75 

70 

145 

05/01/2002 

NOM] 

z 

120 

103 

223 

07/01/2002 

mi{ 

2SUT 

180 

53 

233 

05/01/2002 

POIl 

^T  HOPE 

130 

70 

200 

03/01/1999 

_P0I1 

»JT  LAY 

105 

67 

172 

03/01/1999 

POR' 

r  ALSWORTH 

135 

88 

223 

05/01/2002 

PRU 

DHOE  BAY 

95 

67 

162 

-  05/01/2002 

SEWi 

IVRD 

05/31  - 

09/30 

174 

105 

279 

07/01/2002 

10/01  - 

05/30 

79 

96 

175 

07/01/2002 

SITl 

KA-MT.  EDGECUMBE 

05/16  - 

09/16 

159 

98 

257 

05/01/2002 

09/17  - 

05/15 

139 

97 

236 

05/01/2002 

SKA 

GWAY 

05/01  - 

09/30 

130 

80 

210 

05/01/2002 

10/01  - 

04/30 

100 

80 

180 

05/01/2002 

SPR 

UCE  CAPE 

105 

81 

186 

05/01/2002 

ST. 

GEORGE 

105 

39 

144 

07/01/2002 

TAL 

KEETNA 

100 

89 

189 

07/01/2002 

TAN, 

ANA 

120 

103 

223 

07/01/2002 

TOG 

lAK 

-   100 

39 

139 

07/01/2002 

UMI 

AT 

200 

20 

220 

05/01/2002 

VAL 

DEZ 

05/01  - 

10/01 

124 

71 

195 

05/01/2002 

Civilian  Bulletin  No.  228 


Page  3 


Federal  Register /Vol.  67.  No.  192 /Thursday.  October  3.  2002 /Notices 


•2039 


Maximum  Per  Diem  Rates  for  official  travel  in  Alaska,  Hawaii,  the  Commonwealths 
of  Puerto  Rico  and  the  Northern  Mariana  Islands  and  Possessions  of  the  United 
States  by  Federal  Government  civilian  employees. 


• 

MAXIMUM 

MAXIMUM 

• 

LODGING 

M&IE 

PER  DIEM 

EFFECTIVE 

LOCALITY 

AMOUNT 

RATE 

RATE 

DATE 

(A 

)         + 

(B) 

(C) 

^  •     10/02  -  04/30 

69 

66 

135 

05/01/2062 

WAINWRIGHT 

120 

83 

203 

05/01/2002 

WASILLA 

95 

60 

155 

01/01/2000 

WRANGELL 

05/01  -  09/30 

130 

80 

210 

05/01/2002 

10/01  -  04/30 

100 

80 

180 

05/01/2002 

YAKUTAT 

110 

68 

178 

03/01/1999 

[OTHER] 

80 

55 

•   135 

09/01/2001 

AMERICAN  SAMOA 

• 

AMERICAN  SAMOA ^ 

85 

67 

152 

03/01/2000 

GUAM 

GUAM  (INCL  ALL  MIL  INSTAL) 

135 

76 

211 

09/01/2002 

HAWAII 

CAMP  H  M  SMITH 

112 

72 

184 

06/01/2002 

EASTPAC  NAVAL  COMP  TELE  AREA 

112 

72 

184 

06/01/2002 

FT.  DERUSSEY 

112 

72 

184 

06/01/2002 

FT.  SHAFTER 

112 

72 

184 

06/01/2002 

HICKAM  AFB 

112 

72 

184 

06/01/2002 

HONOLULU  (INCL  NAV  &  MC  RES 

CTR) 

112 

..   72 

184 

06/01/2002 

ISLE  OF  HAWAII:  HILO 

108 

69 

177 

06/01/2002 

ISLE  OF  HAWAII:  OTHER  ' 

89 

54 

143 

05/01/2000 

ISLE  OF  KAUAI 

05/01  -  11/30 

158 

88 

246 

06/01/2002 

12/01  -  04/30  • 

203 

93 

296 

06/01/2002 

ISLE  OF  KURE 

65 

41 

106 

05/01/1999 

ISLE  OF  MAUI 

159 

89 

248 

06/01/2002 

ISLE  OF  OAHU 

112 

72 

184 

06/01/2002 

KEKAHA  PACIFIC  MISSILE  RANGE 

FAC 

05/01  -  11/30 

158 

88 

246 

06/01/2002 

12/01  -  04/30 

203 

93 

296 

06/01/2002 

KILAUEA  MILITARY  CAMP 

108 

69 

177 

06/01/2002 

LANAI 

299 

138 

437 

09/01/2002 

LUALUALEI  NAVAL  MAGAZINE 

112 

72 

184 

06/01/2002 

MCB  HAWAII 

112 

72 

184 

06/01/2002 

MOLOKAI 

195 

111 

306 

09/01/2002 

NAS  BARBERS  POINT 

112 

72 

184 

06/01/2002 

PEARL  HARBOR  [INCL  ALL  MILITARY] 

112 

7-2 

184 

06/01/2002 

SCHOFIELD  BARRACKS 

112 

72 

184 

06/01/2002 

WHEELER  ARMY  AIRFIELD 

112 

72 

184 

06/01/2002 

[OTHER] 

72 

61 

133 

01/01/2000 

JOHNSTON  ATOLL 

JOHNSTON  ATOLL 

•  0 

14 

14 

05/01/2002 

MIDWAY  ISLANDS 

MIDWAY  ISLANDS  [INCL  ALL  MILITAR 

150 

47 

197 

02/01/2000 

NORTHERN  MARIANA  ISLANDS 

ROTA 

149 

72 

221 

10/01/2002 

SAIPAN 

150 

88 

238 

10/01/2002 

TINIAN 

85 

71 

156 

10/01/2002 

[OTHER] 

•55 

72 

127 

04/01/2000 

PUERTO  RICO 

Civilian  BnUetin  No.  228 
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Maximum  Per  Diem  Rates  for  official  travel  in  Alaska,  Hawaii,  the  Commonwealths 
of  Puerto  Rico  and  the  Northern  Mariana  Islands  and  Possessions  of  the  United 
States  by  Federal  Government  civilian  .employees. 


MAXIMUM 

MAXIMUM 

^ 

LODGING 

M&IE 

PER  DIEM 

EFFECTIVE 

LOCALITJY 

AMOUNT 

RATE 

RATE 

DATE 

(A 

)    + 

(B) 

^ 

(C) 

BAYAMON 

04/11  -  12/23 

155 

71 

226 

01/01/2000 

12/24  -  04/10 

195 

75 

270 

01/01/2000 

CAROLINA 

04/11  -  12/23 

155 

71 

226 

01/01/2000 

12/24  -  04/10 

195 

75 

270 

01/01/2000 

FAJARDO  [INCL  CEIBA  &  LUQUILLO] 

82 

54 

136 

01/01/2000 

FT.  BUCHANAN  [INCL  GSA  SVC 

CTR, 

04/11  -  12/23 

155 

71 

226 

01/01/2000 

12/24  -  04/10 

195 

75 

270 

01/01/2000 

HUMACAO 

82 

54 

136 

01/01/2000 

LUIS  MUNOZ  MARIN  lAP  AGS 

04/11  -  12/23 

155 

71 

226 

01/01/2000 

12/24  -  04/10 

195 

75 

270 

01/01/2000 

MAYAGUEZ 

85 

59 

144 

01/01/2000 

PONCE 

96 

69 

165 

01/01/2000 

ROOSEVELT  RDS  &  NAV  STA 

82 

54 

136 

01/01/2000 

_   SABANA  SECA  [INCL  ALL  MILITARY] 

04/11  -  12/23 

155 

-71 

226 

01/01/2000 

12/24  -  04/10 

195 

75 

270 

01/01/2000 

SAN  JUAN  &  NAV  RES  STA 

04/11  -  12/23 

155 

71 

226 

01/01/2000  • 

12/24  -  04/10 

195 

75 

270 

01/01/2000 

[OTHER] 

62 

57 

119 

01/01/2000 

VIRGIN  ISLANDS  (U.S.) 

ST.  CROIX 

04/15  -  12/14 

93 

72 

165 

01/01/2000 

12/15  -  04/14 

129 

76 

205 

01/01/2000 

ST.  JOHN 

04/15  -  12/14 

219 

~ 

84 

303 

01/01/2000 

12/15  -  04/14 

382 

100 

482 

01/01/2000 

ST.  THOMAS 

04/15  -  12/14 

163 

- 

73 

236 

01/01/2000 

12/15  -  04/14 

288 

86 

374 

01/01/2000 

WAKE  ISLAND 

WAf 

CE-  ISLAND 

60 

32 

~  92 

09/01/1998 

Civilian  BuUetin  No.  228 


Page  5 


[FR  Doc.  02-25153  Filed  10-2-02;  8:45  am] 
BNJJNQ  CODE  S001-0«-C 

DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Propoaad  Colleetion;  Comment 
naqueat 

AGENCY:  Department  of  the  Anny,  DOD. 
ACTION:  Notice. 

SUMMARY:  In  compUance  with  section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  Department 
of  the  Army  announces  a  proposed 
public  information  collection  and  seeks 
public  comment  on  the  provisions 
thereof.  Comments  are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed 
information  collection;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected:  and 
(d)  ways  to  minimize  the  burden  of  the 
information  collection  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Consideration  will  be  given  to  all 
comments  received  by  December  2, 
2002. 

ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
the  Director  of  Admissions,  U.S. 
Military  Academy,  Official  Mail  & 
Distribution  Center,  ATTN:  Joseph 
Dineen),  646  Swift  Road,  West  Point, 
New  York,  10996-1905.  Consideration 
will  be  given  to  all  comments  received 
within  60  days  of  the  date  of  publication 
of  this  notice. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  this 
proposed  information  collection  or  to 
obtain  a  copy  of  the  proposal  and 
associated  collection  instruments, 
please  write  to  the  above  address,  or  call 
Department  of  the  Army  Reports 
Clearance  Office  at  (703)  692-1451. 

Title,  Associated  Form,  and  OMB 
Number:  Pre-Candidate  Procediues, 
USMA  Forms:  375,  723,  450,  21-12,  21- 
27,  and  381,  OMB  Control  0702-0060. 

Needs  and  Uses:  West  Point 
candidates  provide  personal  background 
information  which  allows  the  West 
Point  Admissions  Cominittee  to  make 
subjective  judgments  on  non-academic 
experiences.  Data  are  also  used  by  West 
Point's  Office  of  Institutional  Research 


for  correlation  with  success  in 
graduation  and  military  careers.  The 
purpose  of  this  activity  is  to  obtain  a 
group  of  applicants  who  eventually  may 
be  evaluated  for  admission  to  West 
Point. 

Affected  Public:  Individual  or 
Households. 

Annual  Burden  Hours:  8,450. 

Number  of  Respondents:  66.200. 

Responses  per  Respondent:  1 . 

Average  Burden  per  Response:  9 
minutes. 

Frequency:  On  occasion. 
SUPP1.EMENTARY  INFORMATION:  Title  10, 
use  4346  provides  requirements  for 
admission  of  candidates  to  the  US 
Military  Academy.  The  US  Military 
Academy  USMA  strives  to  motivate 
outstanding  potential  candidates  to 
apply  for  admission  to  USMA.  Once 
candidates  are  found,  USMA  collects 
information  necessary  to  nurture  them 
throiigh  successful  completion  of  the 
appUcation  process. 

LuzD.  Ortiz, 

Army  Federal  Register  Liaison  Officer. 

[FR  Doc.  02-25177  Filed  10-2-02;  8:45  am] 

BUJNG  COOe  3710-0»-M 


DEPARTMENT  OF  DEFENSE 

Departn>0nt  of  the  Army 

Propoaad  Collection;  Comment 
Raquast 

AGENCY:  Department  of  the  Army,  DOD. 
action:  Notice 

SUMMARY:  In  compliance  with  section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  Department 
of  the  Army  announces  a  proposed 
public  information  collection  and  seeks 
public  comment  on  the  provisions 
thereof.  Comments  are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  acciuacy  of  the  agency's  estimate 
of  the  biuden  of  the  proposed 
information  collection;  (c]  ways  to 
enhance  the  quality,  utiUty,  and  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
information  collection  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Consideration  will  be  given  to  all 
comments  received  by  December  2, 
2002. 

ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 


information  collection  should  be  sent  to 
the  Director  of  Admissions,  U.S. 
Military  Academy,  Official  Mail  & 
Distribution  Center,  ATTN:  (Joseph 
Dineen),  646  Swift  Road,  West  Point, 
NY  10996-1905.  Consideration  will  be 
given  to  all  comments  received  within 
60  days  of  the  date  of  publication  of  this 
notice. 

FOR  FURTHER  INFORMATKM  CONTACT:  To 
request  more  information  on  this 
proposed  information  collection  or  to 
obtain  a  copy  of  the  proposal  and 
associated  collection  instruments, 
please  write  to  the  above  address,  or  call 
-Department  of  the  Army  Reports 
Clearance  Officer  at  (703)  692-1451. 

Title,  Associated  Form,  and  OMB 
Number:  Offered  Candidate  Procedures, 
USMA  Forms:  5-499,  5-490.  2-66,  847, 
5-489,  4-519,  8-2.  6-154.  5-515.  534. 
5-516,  and  580-1,  OMB  Control  0702- 
0062. 

Needs  and  Uses:  West  Point 
candidates  provide  personal  backgroimd 
information  which  allows  the  west 
Point  Admissions  Committee  to  make 
subjective  judgments  on  non-academic 
experiences.  Data  are  also  used  by  West 
Point's  Office  of  Institutional  Research 
for  correlation  with  success  in 
graduation  and  military  careers.  The 
purpose  of  this  activity  is  to  obtain  a 
group  of  applicants  who  eventually  may 
be  evaluated  for  admission  to  West 
Point. 

Affected  Public:  Individual  or 
Households. 

Annual  Burden  Hours:  19.325. 

Number  of  Respondents:  92,525. 

Responses  per  Respondent:  1. 

Average  Burden  per  Response:  15 
minutes. 

Frequency:  On  occasion. 
SUPPLEMENTARY  INFORMATION:  Tide  10, 
U.S.C.  4346  provides  requirements  for 
admission  of  candidates  to  the  U.S. 
Military  Academy.  The  U.S.  Military 
Academy  USMA  strives  to  motivate 
outstanding  potential  candidates  to 
apply  for  admission  to  USMA.  Once 
candidates  are  found,  USMA  collects 
information  necessary  to  nurtiire  them 
through  successful  completion  of  the 
application  process. 

Luz  D.  Ortiz, 

Army  Federal  Register  Liaison  Officer. 

[FR  Doc.  02-25178  Filed  10-2-02;  8:45  am] 

BUMQ  OOM  S7ie-0*-M 


DEPARTMENT  OF  DEFENSE 

Dapartmant  of  tha  Atwy 

Propoaad  Collactlon;  Comment 
Raquaat 

agency:  Department  of  the  Army,  DOD. 
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ACTION:  Notice. 


summary:  In  compliance  with  section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  Department 
of  the  Army  annoimces  a  proposed 
puhlic  information  collection  and  seeks 
public  comment  on  the  provisions 
thereof.  Comments  are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility: 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed 
information  collection;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
information  cbllection  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Consideration  will  be  given  to  all 
comments  received  by  December  2, 
2002. 

AOOflESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
the  Director  of  Admissions,  U.S. 
Military  Academy,  Official  Mail  & 
Distribution  Center.  ATTN:  (Joseph 
Dineen),  646  Swift  Road,  West.Point, 
NY,  10996-1905.  Consideration  will  be 
given  to  all  comments  received  within 
60  days  of  the  date  of  publication  of  this 
notice. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  this 
proposed  information  collection  or  to 
obtain  a  copy  of  the  proposal  and 
associated  collection  instnmients, 
please  write  to  the  above  address,  or  call 
Department  of  the  Army  Reports 
Clearance  Officer  at  (703)  692-1451. 

Title.  Associated  Form,  and  OMB 
Number:  Candidate  Procediu«s,  USMA 
Forms:  21-26,  21-23,  21-25,  21-26,  5- 
520.  5-518,  5-597,  FL  481,  FL  546.  FL 
5-2  FL  5-26,  FL  5-515.  FL  48-1,  FL 
520,  FL  261,  FL  21-14.  FL  21-8,  OMB 
Control  0702-0061. 

Needs  and  Uses:  West  Point 
candidates  provide  personal  background 
information  which  allows  the  West 
Point  Admissions  Committee  to  make 
subjective  judgments  on  non-academic 
experiences.  Data  is  also  used  by  West 
Point  s  Office  of  Institutional  Research 
for  correlation  with  success  in 
graduation  and  military  careers.  The 
purpose  of  this  activity  is  to  obtain  a 
group  of  applicants  who  eventually  may 
be  evaluated  for  admission  to  West 
Point. 

Affected  Public:  Individual  or 
Households. 


Annual  Burden  Hours:  19,325. 
Number  of  Respondents:  92,525. 
Responses  Per  Respondent:  1. 
Avemge  Burden  Per  Response:  15 
minutes. 
Frequency:  On  occasion. 

SUPPLEMENTARY  INFORMATION:  Title  10, 
use  4346  provides  requirements  for 
admission  of  candidates  to  the  US 
Military  Academy.  The  US  Military 
Academy  USMA  strives  to  motivate 
outstanding  potential  candidates  to 
apply  for  admission  to  USMA.  Once 
candidates  are  found.  USMA  collects 
information  necessary  to  nurture  them 
through  successful  completion  of  the 
application  process. 

Luz  D.  Ortiz, 

Army  Federal  Register  Liaison  Officer. 

[FR  Doc.  02-25179  Filed  10-2-02;  8:45  am] 

BHJJNG  CODE  3710-09-M 

DEPARTMENT  OF  DEFENSE 

DefMrtnMfit  of  the  Army 

Board  of  Visitors,  United  States 
lAilitary  Academy 

AGENCY:  United  States  Military 
Academy,  DoD. 

ACTION:  Notice  of  open  meeting 

summary:  In  accordance  with  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463), 
announcement  is  made  of  the  following 
committee  meeting: 

Name  of  Committee:  Board  of 
Visitors,  United  States  Military 
Academy. 

Date:  November  18.  2002. 

Place  of  Meeting:  Superintendent's 
Conference  Room.  United  States 
Military  Academy  (USMA)  Taylor  Hall, 
West  Point,  NY  10996. 

Staff  Time  o/ Meeting;  Approximately 
3:15  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Colonel  Edward  C.  Clarke, 
United  States  Military  Academy,  West 
Point,  NY  10996-5000,  (845)  938-4200. 

SUPPLEMENTARY  INFORMATION:  Proposed 
Agenda:  Fall  Annual  Meeting  of  the 
Board  of  Visitors.  Review  of  the 
Academic,  Military,  Moral.  Ethical,  and 
the  Physical  Programs  at  the  USMA. 
Approval  of  the  2002  Annual  Report  to 
the  President.  All  proceedings  are  open. 

Edward  C.  Qarke, 

Lieutenant  Colonel.  US  Army,  Executive 

Secretary.  USMA  Board  of  Visitors. 

[FR  Doc.  02-25180  Filed  10-2-02;  8:45  am] 

BMJJNG  CODE  371«MI»-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army;  Corps  of 
Engineers 

intent  To  Prepare  a  Draft 
Environmentai  impact  Statement 
Titled:  Donaidsonvllle  to  the  Guif, 
Hurricane  Protection  Feasibility  Study 

AGENCY:  Department  of  the  Army,  Army 
Corps  of  Engineers,  DoD. 
ACTION:  Notice  of  intent. 

summary:  The  U.S.  Army  Corps  of 
Engineers,  New  Orleans  District,  is 
initiating  this  study  under  the  authority 
of  a  United  States  House  of 
Representative;  Transportation  and 
Infrastructiu*  Committee  resolution 
adopted  May  6, 1998.  This  study  wall 
"investigate  the  feasibility  of  constructing 
a  hurricane  protection  levee  from 
Larose,  Louisiana  to  the  western  Davis 
Pond  guide  levee  located  east  of  Boutte, 
Louisiana.  Ecosystem  restoration 
components  in  the  Lac  des  Allemands 
drainage  basin  area  north  of  U.S. 
Highway  90  will  be  incorporated  into 
the  study.  The  project  location  includes 
Ascension,  Assumption,  Lafourche,  St. 
Charles,  St.  James  and  St.  John  the 
Baptist  Parishes,  Louisiana. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  concerning  the 
Environmental  Impact  Statement  (EIS) 
should  be  addressed  to  Mr.  Gib  Owen  at 
U.S.  Army  Corps  of  Engineers,  PM-RS, 
P.O.  Box  60267,  New  Orleans,  LA 
70160-0267,  phone (504) 862-1337,  fax 
number  (504)  862-2572  or  by  e-mail  at 
gib.a.owen@mvn02.  usace.army.mil. 
SUPPLEMENTARY  INFORMATION:  The 
resolution  authorized  a  study  to 
determine  the  feasibility  of  constructing 
approximately  55  miles  of  hurricane 
protection  levee  from  Larose,  Louisiana 
to  the  western  Davis  Pond  guide  levee 
located  east  of  Boutte,  Louisiana.  The 
proposed  levee  alignment  would  start  at 
the  Gulf  Intracoastal  Waterway  in 
Lafourche  Parish  and  proceed  north 
parceling  the  east  side  of  Bayou 
Lafourche  to  U.S.  Highway  90  south  of 
Raceland,  Louisiana.  The  alignment 
would  proceed  northeast  paralleling  the 
south  side  of  U:S.'Highway  90  to  Bayou 
Des  Allemands.  A  water  control 
structure  would  be  built  at  Bayou  des 
Allemands.  Levee  alignment  would 
proceed  northeast  from  east  side  of 
Bayou  Des  Allemands  to  join  with  the 
west  Davis  Pond  guide  levee  east  of 
Boutte,  Louisiana.  Additionally, 
ecosystem  restoration  activities  and 
interior  drainage  issues  will  be 
investigated  in  the  Lac  des  Allemands 
drainage  basin  between  Donaidsonvllle 
and  Des  Allemands  Louisiana. 
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1.  Alternatives 

a.  Hurricane  Levees 

Environmental  and  economic  analysis 
will  be  used  to  determine  the  most 
practical  plan,  which  would  provide  for 
the  greatest  overall  public  benefit. 
Alternatives  recommended  for 
consideration  include  several  levee 
alignments  along  the  east  side  of  the 
Bayou  Lafourche  corridor  in  the  vicinity 
of  the  wetland/cropland  interfece. 
Alternative  alignments  along  the  Bayou 
des  Allemands  to  Davis  Pond  guide 
levee  corridor  would  follow  existing  St. 
Charles  Parish  levees  or  along  routes  for 
which  the  parish  has  obtained  permits. 
Alternatives  will  be  investigated  for 
levees  of  various  elevations  and  widths 
that  provide  varying  levels  of 
protection,  to  determine  the  plan  with 
the  highest  net  benefits. 

b.  Flood  Control  Structure  at  Bayou  des 
Allemands 

Alternatives  will  be  investigated  for 
several  locations  where  levee  would 
intersect  Bayou  des  Allemands. 

c.  Ecosystem  Restoration  Features  in  the 
Lac  des  Allemands  Drainage  Basin 

Ecosystem  restoration  alternatives 
being  considered  include  a  freshwater 
diversion  from  the  Mississippi  River, 
breaching  of  existing  spoil  banks  to 
create  more  overland  flow  of  water 
through  the  basin,  and  drainage 
improvements  to  prevent  stagnation. 

2.  Scoping 

Scoping  is  the  process  for  determining 
the  range  of  alternatives  and  significant 
issues  to  be  addressed  in  the  EIS.  F(K 
this  analysis,  a  letter  will  be  sent  to  all 
parties  believed  to  have  an  interest  in 
the  analysis,  requesting  their  input  on 
alternatives  and  issues  to  be  evaluated. 
The  letter  will  also  notify  interested 
parties  of  public  scoping  meetings  that 
will  be  held  in  the  local  area.  Notices 
will  also  be  sent  to  local  news  media. 
All  interested  parties  are  invited  to 
comment  at  this  time,  and  anyone 
interested  in  this  study  should  request 
to  be  included  in  the  study  mailing  list. 

A  series  of  public  scoping  meetings 
will  be  held  in  October  and  November 
2002.  Possible  meeting  site  are  in  the 
vicinity  of  Hahnville,  Vacherie,  Edgard, 
Gheens,  Chackbay,  Napoleonville  and 
Donaidsonvllle,  Louisiana.  Additional 
meetings  could  be  held,  depending 
upon  interest  and  if  it  is  determined  that 
further  public  coordination  is 
warranted. 

3.  Significant  Issues 

The  tentative  list  of  resources  and 
issues  to  be  evaluated  in  the  EIS 


includes  wetlands  (marshes  and 
swamps),  bottomland  hardwoods, 
agriculttiral  lands,  wildlife  resources, 
aquatic  resources  including  fisheries 
and  essential  fish  habitat,  water  quality, 
air  quality,  threatened  and  endangered 
species,  recreation  resources,  and 
cultural  resources.  Socioeconomic  items 
to  be  evaluated  in  the  EIS  include 
navigation,  flood  protection,  business 
and  industrial  activity,  employment, 
land  use,  property  values,  public/ 
community  facilities  and  services,  tax 
revenues,  population,  community  and 
regional  growth,  transportation, 
housing,  community  cohesion,  and 
noise. 

4.  Environmental  Consultation  and 
Review 

The  U.S.  Fish  and  Wildlife  Service 
(USFWS)  will  be  assisting  in  the 
documentation  of  existing  conditions 
and  the  assessment  of  effects  of  project 
alternatives  through  the  Fish  and 
Wildlife  Coordination  Act  consultation 
procedures.  The  USFWS  will  provide  a 
Fish  and  Wildlife  Coordination  Act 
report.  Consultation  will  be 
accomplished  with  the  USFWS  and  the 
National  Marine  Fisheries  Service 
(NMFS)  concerning  threatened  and 
endangered  species  and  their  critical 
habitat.  The  NMFS  will  be  consulted  on 
the  effects  of  this  proposed  action  on 
Essential  Fish  Habitat.  The  draft  EIS  or 
a  notice  of  its  availability  will  be 
distributed  to  all  interested  agencies, 
organizations,  and  individuals. 

5.  Estimated  Date  of  Availability 

Funding  levels  will  dictate  the  date 
when  the  draft  EIS  is  available.  The 
earliest  that  the  draft  EIS  is  expected  to 
be  available  in  the  fall  of  2004. 

Dated:  September  16,  2002. 
Peter  J.  Rowan, 

Colonel,  U.S.  Army.  District  Engineer. 
[FR  Doc.  02-25182  Filed  10-2-02;  8:45  am] 
BUMQ  COOE  Snfr-M-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army;  Corps  of 
Engineers 

Grant  of  Exciusive  or  Partiaily 
Exclusive  Ucenses 

AGENCY:  Department  of  the  Army,  Corps 
of  Engineers,  DoD. 
ACTION:  Notice. 

SUMMARY:  The  Department  of  the  Army, 
U.S.  Army  Corps  of  Engineers, 
announces  the  general  availability  of 
exclusive,  or  partially  exclusive  licenses 
for  the  pending  patents  listed  under 


SUPPLEMENTARY  INFORMATION.  Any 
license  granted  shall  comply  with  35 
U.S.C.  209  and  37  CFR  part  404. 
ADDRESSES:  Humphreys  Engineer  Center 
Support  Activity,  Office  of  Counsel, 
7701  Telegraph  Road,  Alexandria,  VA 
22315-3860. 

DATES:  Applications  for  an  exclusive  or 
partially  exclusive  license  may  be 
submitted  at  any  time  from  the  date  of 
this  notice.  However,  no  exclusive  or 
partially  exclusive  license  shall  be 
granted  until  January  2,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  L.  Howland  (703)  428-6672. 
SUPPLEMENTARY  INFORMATION: 

1.  Title:  Method  and  Device  for 
Securing  a  Knot.  A  device  for  securing 
a  knot  in  a  tight  condition  in  a  cord 
includes  a  generally  tubular  member 
defining  a  longitudinal  hole 
therethrough.  The  Tubular  member 
includes  a  score  line  for  dividing  it  into 
two  sections  by  applying  a  bending  or 
torsional  force  on  the  ends  thereof.  The 
tubular  member  further  includes  a 
longitudinal  slit  extending  substantially 
through  the  thickness  thereof.  A  pre- 
stretched  elastomeric  band  is  disposed 
around  the  tubular  member. 

Sena/ No.  .09/645,51 7. 
Date:  8/25/2000. 

2.  Title:  System  and  Method  for 
Visually  Calculating  and  Displaying  the 
Status  of  an  Account.  A  graphical  user 
interface  (GUI)  is  provided  a  user  to 
facilitate  entry  and  maintenance  of 
accounting  information.  It  requires  littie 
or  no  apriori  knowledge  of  accounting 
principles  and  thus  is  amenable  for  use 
by  unskilled  personnel.  The  system 
incorporates  a  "put  and  take" 
methodology.  By  entering  an  amoimt  in 
a  cell,  i.e.,  "putting."  a  user  establishes 
a  balance  within  that  cell.  The  balance 
may  be  reduced  by  associated  amounts 
with  arrows  from  that  cell  to  another. 
i.e.,  "taking,"  to  indicate  a  transfer  of  all 
or  part  of  that  balance.  Each  cell  may  be 
color  coded  to  enable  a  user  to  readily 
ascertain  the  status  of  various  cells 
within  the  GUI  representing  accounting 
information  of  interest.  Although  money 
is  a  common  commodity  tracked  via 
accounting,  any  commodity  that  needs 
to  be  tracked,  including  commercial 
goods,  fungible  items,  or  data 
representing  scientific  results. 

Serial  No.:  09/662.460. 
ZXite:  9/15/2000. 

3.  Title:  Intelligent  Amplifier  System. 
Provided  is  a  system  and  method  for 
concurrenUy  adjusting  parameters  of  a 
system  incorporating  separate  devices. 
In  a  preferred  embodiment,  a  series  of 
amplifiers  used  in  an  instrumentation 
system  are  able  to  be  adjusted  and 
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calibrated  concurrently  via  a  simple 
operation  of  an  unskilled  operator.  One 
option  provides  for  this  adjustment  to 
occur  remotely  from  the  devices. 

Serial  No.:  09/730,566. 

Date:  12/07/2000. 

4.  Title:  Siuvey  Flag  Positioning 
Method  and  Apparatus.  A  device  for 
placing  survey  flags,  and  similar  devices 
having  stems,  is  operated  so  that  the 
stem  is  locked  or  otherwise  held  to  an 
elongated  shaft  or  similar  aligning 
device.  Pressure  on  the  shaft  or  aligning 
device  forces  a  portion  of  the  flag  stem 
into  the  soil  or  other  sound  substrate. 
Then,  an  operator  can  carry  out  an 
operation  to  separate  the  placing  device 
from  the  stem. 

Serial  No.:  09/779.051. 
Date:  12/08/2001. 

5.  Title:  Dxu^ble  System  for 
Controlling  the  Disposition  of  Expended 
Munitions  Fired  at  a  Target  Positioned 
Close  to  the  Shooter.  To  redupe  ricochet 
and  backsplash  of  material  impacted  by 
expended  munitions  at  close  range, 
behind  a  single  target  is  placed  a  screen 
of  durable  internal  elements  that  are 
much  longer  than  they  are  wide.  The 
long  dimension  of  each  of  these  internal 
elements  is  terminated  on  at  least  one  of 
its  ends  in  a  tapered  configuration.  With 
the  tapered  configiuation  facing  the 
shooter,  the  elements  are  stacked 
between  durable  strong  blocks  so  as  to 
support  them.  The  stacking 
configuration  and  shape  of  the  elements 
provide  spaces  between  each  element 
for  debris  and  projectiles  to  be  directed 
away  from  the  shooter  to  a  backstop 
located  behind  the  screen.  In  a  preferred 
embodiment  the  screen  comprises  a  2.4 
m  by  2.4  m  by  1.2  m  deep  structure 
incorporating  replaceable  internal 
elements  of  concrete  logs  of  about  15  cm 
diameter  and  1.2  m  length  with  a 
conical  end  section  of  length  30  cm. 

Serial  No.:  09/601,175. 
Date:  3/05/2001. 

6.  Title:  Device  for  Removing  Sludge 
From  The  Bottom  of  a  Lagoon.  A  device 
for  removing  sludge  from  a  lagoon, 
includes  an  elongated  frame  including 
first  and  second  end  portions.  The  frame 
includes  first  and  second  laterally 
spaced  nmners  defining  a  recess  there 
between.  A  scoop  is  positioned  in  the 
recess  and  includes  an  inclined  bottom. 
One  of  the  first  and  second  end  portions 
includes  an  opening,  which  is  in  fluid 
communication  with  the  scoop  for 
allowing  the  sludge  to  flow  therein.  A 
piunp  is  operably  connected  to  the 
scoop  for  pumping  the  sludge  collected 
in  the  scoop  to  a  remote  location. 

Sena/ No.:  09/875,988. 
Date:  06/08/2001. 


7.  Title:  Scour  Sensor  Assembly.  A 
system  for  efficiently  and  cost 
effectively  monitoring  the  status  of  the 
interface  between  two  dissimilar  media 
is  provided.  The  system  uses  principles 
applied  fitim  the  theory  of  time  domain 
reflectometry  (TDR),  together  with  novel 
circuitry  and  low  cost  narrow  band 
telemetry,  to  provide  real  time 
monitoring  on  a  continuous  basis,  as 
needed.  The  circuitry  involved  permits 
operation  of  the  system  without  relying 
on  relative  values  of  signal  amplitude 
and  a  novel  feedback  function  that  sets 
the  pulse  repetition  frequency 
instantaneously  to  permit  an  optimum 
data  collection  rate  as  well  as  a  separate 
measure  of  the  status  based  on  the 
system  operating  parameters.  It  has 
particular  application  to  real  time 
monitoring  and  alerting  to  the  effect  of 
scour  events  in. 

SerioV  No.:  09/879,001. 
Date:  6/13/2001. 

8.  Title:  Ultra-wide  Band  Soil/Tire 
Interaction  Radar.  A  radar  system  for 
vehicle  tire  testing  and  analysis  may  be 
mounted  within  the  casing  of  a  vehicle 
tire  to  measure  the  location  of  the  inner 
casing  of  the  tire  (tire  footprint).  The 
radar  system  of  the  present  invention 
may  also  be  used  to  determine  soil 
characteristics  by  analyzing  the 
reflected  signals.  The  present  invention 
may  have  particular  use  in  testing  tires 
for  use  with  on  or  off-road  surfaces. 
However,  the  present  invention  may 
also  be  used  to  monitor  tire 
deformation,  traction,  footprint,  and  soil 
characteristics. 

Serial  No.:  09/882,408. 
Date:  6/15/2001. 

9.  Title:  Device,  and  Method  of  its  use, 
for  Concurrent  Real  Time  Alerting  to 
Acciunulation  of  Material  Upon 
Multiple  Areas  of  a  Surface.  A  system  is 
provided  for  detecting  accumulation  of 
material  conciurently  on  multiple  areas 
of  a  surface  in  real  time.  In  one 
embodiment,  it  is  used  for  detecting 
icing  of  airframes  while  in  use  or  on  the 
ground  while  awaiting  use.  It  may  use 
either  Time  domain  Reflectometiy 
(TDR)  or  Frequency  Modulated 
Continuous  Ware  (FM-CW)  sources  to 
provide  a  known  energizing  signal  to  a 
transmission  line  sensor.  The  system 
ascertains  the  signals  round  trip  travel 
time  in  the  transmission  line.  As 
material  accumulates  around  the 
transmission  line  sensor,  the  medium 
through  which  the  signal  propagates  is 
indicated  by  the  change  in  time  forjthe 
signal  to  propagate  in  relation  to 
propagation  in  a  reference  mediiun,  e.g., 
air.  By  employing  pre-specified  spectral 
analysis  algorithms  and  referencing  to 
the  dielectric  constant  of  media  of 


interest,  a  determination  of  the 
occurrence,  located  and  the  rate,  and 
type  of  material  acciunulation  can  be 
made. 

Serial  No.:  10/015,784. 

Date:  12/17/2001. 

10.  Title:  Material,  and  Method  of 
Producing  it,  for  Immobilizing  Heavy 
Metals  Later  Entrained  Therein. 
Provided  are  an  improved  structural 
material  for  bullet  traps  and  the  like,  a 
method  of  producing  it,  and  a  structure 
comprising  it.  The  material  is  suitable 
for  entraining  and  immobilizing 
projectiles  and  fine  particles  in  a  stick 
gel.  It  is  prepared  by  mixing  cement 
with  a  tWckener  to  form  a  dry  mixtiue. 
Water  is  mixed  with  a  fine  aggregate  in 
a  mixer.  The  dry  mixture  is  combined 
with  the  aqueous  mixture  in  the  mixer 
to  form  a  slurry.  Calcium  phosphate  and 
an  aluminum  compound  are  added, 
mixing  each  separately  until 
homogeneous.  The  density  of  the 
niixtiu«  is  measured  and  an  aqueous 
foam  is  added  to  adjust  the  density  to 

a  pre-specified  level.  Fibers  are  mixed 
into  the  adjusted  mixtiue  to  form  a 
homogeneous  slurry  that  may  be  poured 
into  a  mold  or  in  place  at  a  construction 
site.  Upon  curing,  the  material  may  be 
used  as  a  structural  component. 

Seriai  No.:  10/067,909. 

Date:  02/08/2002. 

11.  Title:  Nested  Tapered  Bags. 
Tapered  bags  are  dispensed  singly  form 
a  nested  configuration.  They  may  be 
made  of  plastic,  paper,  aluminum  foil, 
or  aluminum  foil  laminated  with 
plastic.  The  bags  are  connected  at  the 
top  by  a  strip  that  has  a  row  of 
perforations  between  the  strip  and  the 
top  of  each  bag,  the  strips  in  turn 
attached  to  each  other  by  conventional 
fasteners  such  as  staples.  The  taper  may 
be  formed  by  folding  the  bags  so  that  a 
dispensed  bag  may  be  unfolded  to  have 
a  bottom  as  wide  as  the  top.  A  row  of 
closely  spaced  perforations  along  the 
connecting  portion  between  any  two 
bags  allows  a  single  outermost  bag  to  be 
separated  by  pulling  and  tearing  along 
the  row  of  perforations. 

Seriai  No.:  10/086,702. 
Date:  3/04/2002. 

12.  Title:  Modular  Barrier  System  for 
Satisfying  Needs  Unique  to  a  Specific 
User.  Provided  are  components,  a 
system,  and  method  of  implementing 
the  system,  for  controlling  access  and 
egress.  In  a  preferred  embodiment,  the 
user's  requirements  are  considered  in 
providing  a  properly  scaled  barrier  for 
such  varied  uses  as  security,  safety, 
order,  privacy,  and  discipline.  In  one 
embodiment,  pre-manufactured  panels 
and  connectors  are  delivered  to  a  site 
that  has  been  properly  prepared  for 
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installation  of  the  system.  Local 
materials  may  be  used  for  the  panels  in 
some  cases.  The  panels  and  connectors 
may  be  assembled  quickly  by  unskilled 
labor  and,  in  some  embodiments,  the 
barrier  just  as  quickly  dismantled  or 
repaired  as  necessary.  One  embodiment 
may  be  used  as  a  temporary  or 
emergency  solution  to  access  control. 
Another  embodiment  may  be  used  in  a 
residential  setting,  providing  storage  in 
some  installations.  In  all  embodiments, 
accessories  for  enhancing  effectiveness 
may  be  installed  on  or  within  the 
barrier. 

Seriai  No.:  01/096,922. 

Date:  03/14/2002. 

13.  Title:  System  and  Method  for 
Bioremediating  Wastestreams 
Containing  Energetics.  A  bioremediation 
system  converts  a  waste  stream,  at  least 
part  of  which  is  a  fluid  containing 
energetics,  to  carbon  dioxide  (C02), 
water  and  environmentally  benign  end 
products.  It  uses  gas-enhanced 
sequencing-batch-reactors  9SBRs), 
treating  the  waste  stream  in  three  SBRs 
seriatim.  The  first  SBR  uses  a  nitrogen 
pvirge,  the  second  a  hydrogen  gas   - 
supplement,  and  the  third  an  oxygen  gas 
or  forced  air  supplement.  Each  reactor 
may  be  supplemented  with  additives  to 
optimize  conditions  such  as  pH, 
dissolve  oxygen,  and  nutrient  level.  The 
system  may  be  implemented  imder 
manual  control,  semi-automated,  or 
fully  automated,  as  needed.  A  waste 
stream  of  consideration  is  the  pink 
water  resultant  from  munitions 
fabrication  and  handling. 

Serial  No:  10/096,659. 
Date:  3/14/2002. 

14.  Title:  Process  and  System  for 
Treating  Waste  From  the  Production  of 
Energetics.  A  waste  stream  from 
energetics  processing  is  treated  using  a 
pre-filter  having  media,  preferably  sand, 
and  a  metal  that  has  a  reducing 

■  potential,  preferably  elemental  iron 
(Fe°).  The  pre-filter  is  connected  to  a 
zero-valent  metal  column  reactor.  The 
waste  stream  is  piunped  through  the 
pre-filter  to  trap  solids  and  deoxygenate 
it,  then  enters  the  reactor  and  is 
subjected  to  a  reducing  process.  Most  of 
the  Fe^  is  transformed  to  the  ferrous  ion 
(Fe'^  2),  added  to  the  resultant  products, 
and  fed  to  a  continuous  stirred  tank 
reactor  (CSTR)  in  which  Fenton 
oxidation  occurs.  This  product  is  then 
sent  to  a  sedimentation  tank  and  pH- 
neutralized  using  a  strong  base  such  as 
sodium  hydroxide  (Na'^'O.  The  aquesous 
portion  is  drawn  off  and  the  sludge 
pumped  bom  the  sedimentation  tank. 
Both  tanks  are  monitored  and  controlled 
to  optimize  required  additives,  while 
monitoring  of  pressure  drop  across  the 


pre-filter  and  column  reactor  establishes 
replacement  requirements. 

Seriai  No.:  10/097,089. 

Date:  3/14/2002. 

15.  Title:  Reactive  Geocomposite  for 
Remediating  Contaminated  Sediments. 
In  one  application  for  remediating 
sediments,  employing  a  geocomposite 
sheet  eliminates  the  need  for  a  thick  cap 
or  removal  and  subsequent  ex  situ 
treatment  of  the  sediment.  A 
geocomposite  with  at  least  one  layer  of 
reactive  material  is  placed  over  the  area 
to  be  remediated.  A  layer  of  available 
surcharge  materials  such  as  sand,  gravel, 
or  riprap  covers  the  geocomposite.  The 
wei^t  of  the  surcharge  materials  causes 
pore  water  to  flow  &t>m  the  sediment 
through  the  reactive  layer  or  layers  of 
the  geocomposite.  Contaminants  may  be 
trapped  in  this  reactive  layer  or  layers. 
A  top  or  bottom  layer,  or  both  a  top  and 
bottom  layer,  may  be  provided  to  inhibit 
incursion  frtim  outside  the  sediment 
layer,  while  permitting  appropriate  flow 
direction  or  pore  water  into  the  reactive 
layer  or  layers. 

Seriai  No:  10/115.088. 
Date:  4/04/2002. 

16.  Title:  System  and  Method  for 
Determining  Status  of  an  Object  by 
Insonification.  A  flexible  piezoelectric- 
based  transducer,  mounted  on  a 
circumference  of  a  rotating  object  senses 
acoustical  energy  traversing  portions  of 
the  object.  In  a  preferred  embodiment, 
the  transducer  is  affixed,  using  a 
suitable  adhesive,  within  the  enclosed 
portion  of  a  wheel/tire  assembly.  The 
transducer  sense  acoustical  energy,  e.g., 
ultrasonic  transmissions,  generated  by 
the  tire  contracting  the  road  surface  at 
its  contact  patch  and,  without  need  of 
external  power,  translates  it  to  an 
electrical  current  and  communicates  it 
for  further  processing.  Because  the 
acoustical  impedance  of  the  tire  casing 
changes  with  temperatiu^,  hot  spots 
within  the  tire,  as  well  as  other 
characteristics  of  the  tire's  operation, 
can  be  detected.  Further,  any  Doppler 
shift,  which  occiu^  due  to  the  rotating 
medium  may  be  compensated  for  since 
the  rate  of  tire  rotation  may  be  made  ■ 
known  via  a  speed  sensor.  A  position 
sensor  may  also  be  employed  to  indicate 
the  position  of  the  hot  spot. 

Seriai.No.:  10/118.001. 
Date:  4/09/2002. 

17.  Title:  Apparatus  and  Methods  For 
Determining  Self- Weight  Consolidation 
And  Other  Properties  of  Media. 
Provided  is  a  consolidometer  and 
methods  of  its  use.  In  its  preferred 
embodiment,  the  device  and  methods 
permit  accurate  and  convenient 
laboratory  sampling  of  the  self-weight 
consolidation  of  media,  such  as  soft  soil 


and  soil  slurries  that  may  result  from 
dredging  operations.  One  option  also 
provides  for  attaching  sensors  at 
locations  along  the  consolidometer  for 
taking  data  on  additional  characteristics 
of  the  media. 

Seriai  No:  10/118.012. 

Dafe:  4/09/2002. 

18.  Title:  System  and  Method  for 
Separate  Devices  Concurrently.  Within  a 
few  seconds,  parameters  of  separate 
devices  within  a  system  may  be 
adjusted  concurrently.  In  one 
embodiment,  multiple  amplifers  used  in 
an  instrumentation  system  are  able  to  be 
biased  and  calibrated  concurrently  with 
final  stage  gain  control  via  a  simple 
operation  of  an  unskilled  operator. 
Remote  adjustment  of  devices  is  also 
possible. 

Seriai  No:  10/139,373. 
Date:  5/07/2002. 

19.  Title:  Electro-Osmotic  Pulse  (EOP) 
System  Incorporating  a  Diuable 
Dimensionally  Stable  Anode  and 
Method  of  use  Therefore.  A  system  and 
method  for  treating  porous  material, 
e.g.,  concrete,  brick,  or  other  masonry 
material,  via  electroosmosis.  One 
application  carries  dehydration  to  an 
extend  that  it  weakens  a  structure  for 
demolition  by  significantly  dehydrating 
its  structural  material.  A  durable, 
dimensionally  stable  anode  is  affixed  to 
the  structure  and  attached  to  a  wire 
from  a  DC  power  supply.  The  anode  is 
composed  of  a  value  metal  substrate 
with  a  semi-conductive  coating  of  a 
precious  metal,  cement  or  ceramic. 
Connection  to  a  cathode  through  the 
power  supply  completes  the  circuit.  A 
DC  voltage  is  applied  to  the  concrete 
structure  by  cycling  a  prespecified  pulse 
train  from  the  power  supply.  One  pulse 
train  consists  of  an  initial  positive  pulse 
followed  by  a  shorter  duration  negative 
pulse  and  ends  with  a  short  off  period 
before  the  pulse  train  is  reinitiated.  The 
cycle  continues  until  the  porous 
material  has  been  determined  to  be 
sufficiently  treated. 

Seriai  No:  10/140,875. 
Date:  5/09/2002. 

20.  Title:  Method  and  Apparatus  for 
Treating  Volatile  Organic  Compoimds, 
Odors  and  Biodegradable  Aerosol/ 
Particulates  In  Air  Emissions.  A  biofilter 
reactor  included  a  housing,  an  axial 
pipe  ratably  supported  in  the  housing 
and  including  a  pliuality  of  perforations 
that  open  into  the  interior  of  the 
housing  for  collecting  a  treated  fluid. 
The  axial  pipe  includes  an  outlet  in 
communication  with  the  interior  thereof 
for  removing  the  treated  fluid  from  the 
housing.  A  porous  medium  is  disposed 
about  the  axial  pipe  and  is  rotatable 
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therewith.  The  porous  medium  is  made 
of  a  microbial  foam. 

Seria/iVo.:  09/881,188. 

Date;  6/15/2001. 

21.  Title:  Roll  of  Tapered  Bags 
Suitable  for  Dispensing  Bags  Singly. 
Tapered  bags  are  dispensed  singly  from 
a  roll.  They  may  be  made  of  plastic, 
paper,  aluminiun  foil,  or  alimiinum  foil 
laminated  with  plastic.  The  bags  are 
connected  on  the  roll  alternately  top-to- 
top  and  bottom-to-bottom.  Each  bag  is 
tapered  towards  its  bottom  such  that  its 
top-to-top  connection  with  the  next  bag 
is  wider  than  the  bottom-to-bottom 
connection.  The  taper  may  be  formed  by 
folding  the  bags  so  that  a  dispensed  bag 
may  be  unfolded  to  have  a  bottom  as 
wide  as  the  top.  Each  bottom-to-bottom 
connection  separates  the  bags  along  a 
row  of  perforations  adjacent  to  a  sealed 
seam  of  each  bag  that  defines  the  bag 
and  insures  its  integrity.  A  row  of 
closely  spaced  perforations  along  the 
connecting  portion  between  any  two 
bags  allows  a  single  end  bag  to  be 
separated  by  pulling  and  tearing  along 
the  row  of  perforations. 

Seria/ iVo.:  10/086,731. 

Date:  3/04/2002. 

Richard  L.  Frenette, 

Counsel. 

[FR  Doc.  02-25181  Filed  10-2-02;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Availability  of  Government- 
Owned  Invention;  Available  for 
Licenaing 

agency:  Department  of  the  Navy,  DOD. 
action:  Notice. 

SUMMARY:  The  invention  listed  below  is 
assigned  to  the  United  States 
Government  as  represented  by  the 
Secretary  of  the  Navy  and  is  available 
for  licensing  by  the  Department  of  the 
Navy.  Navy  Case  No.  83,713,  entitled 
"Fabrication  of  Microelectrode  Array 
Having  High  Aspect  Ratio  Microwires". 
ADDRESSES:  Requests  for  information 
about  the  invention  cited  should  be 
directed  to  the  Naval  Research 
Laboratory,  Code  1004,  4555  Overlook 
Avenue,  SW.,  Washington,  DC  20375- 
5320,  and  must  include  the  Navy  Case 
niunber. 

FOR  FURTHER  INFORMATXW  CONTACT: 
Catherine  M.  Cotell,  Ph.D.,  Head, 
Technology  Transfer  Office,  NRL  Code 
1004, 4555  Overlook  Avenue,  SW., 
Washington,  DC  20375-5320,  telephone 
(202)  767-7230.  Due  to  temporary  U.S. 


Postal  Service  delays,  please  fax  (202) 

404-7920,  E-Mail:  coteU@nrl.navy.mil 

or  use  courier  delivery  to  expedite 

response. 

(Authority:  35  U.S.C.  207.  37  CFR  Part  404) 

Dated:  September  26,  2002. 
R.E.  Vincent  II, 

Lieutenant  Commander,  Judge  Advocate 
General's  Corps,  U.S.  Navy,  Federal  Register 
Liaison  Officer. 
(FR  Doc.  02-25103  Filed  10-2-02;  8:45  am] 

BN.UNG  CODE  3810-FF-P 


UNIFORMED  SERVICES  UNIVERSITY 
OF  THE  HEALTH  SaENCES 

Sunahine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 

Uniformed  Services  University  of  the 

Health  Sciences. 

TME  AND  DATE:  1  p.m.  to  5  p.m.,  October 

24, 2002. 

PLACE:  United  States  Military  Academy, 

West  Point,  NY  10996. 

STATUS:  Open — under  "Government  in 

the  Sunshine  Act"  (5  U.S.C.  552b(e){3)). 

MATTERS  TO  BE  CONSIDERED: 

12  p.m.  Meeting — Board  of  Regents 

(1)  Approval  of  Minutes — ^August  13, 
2002 

(2)  Faculty  Matters 

(3)  Departmental  Reports 

(4)  Financial  Report 

(5)  Report— President,  USUHS 

(6)  Report — Dean,  School  of  Medicine 

(7)  Report— Dean,  Graduate  School  of 
Nursing 

(8)  Comments — Chairman.  Board  of 
Regents 

(9)  New  Business 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Bobby  D.  Anderson,  Executive 
Secretary,  Board  of  Regents,  (301)  295- 
3116. 

Dated:  September  30,  2002. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

[FR  Doc.  02-25355  Filed  10-1-02;  4:00  pm] 

BILUNG  CODE  8001-0»-M 


DEPARTMENT  OF  EDUCATION 

Secretary  of  Education'a  Commiaalon 
on  Opportunity  In  Athletica;  Meeting 

AGENCY:  Secretary  of  Education's 
Commission  on  Opportimily  in 
Athletics;  Department  of  Education. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  public  meeting  of  the 


Secretary  of  Education's  Commission  on 
Opportunity  in  Athletics  (the 
Commission).  The  Commission  invites 
comments  from  the  public  regarding  the 
application  of  current  Federal  standards 
for  ensuring  equal  opportunity  for  men 
and  women  and  boys  and  girls  to 
participate  in  athletics  under  Title  IX  of 
the  Education  Amendments  of  1972 
("Title  DC").  The  meeting  will  take  place 
in  Colorado  Springs,  Colorado. 

Individuals  who  will  need 
accommodations  for  a  disability  in  order 
to  attend  the  meetings  should  notify  the 
Commission  office  no  later  than  October 
15,  2002.  We  will  attempt  to  meet 
requests  after  this  date,  but  cannot 
guarantee  availability  of  the  requested 
accommodation.  The  meeting  site  is 
accessible  to  individuals  with 
disabilities. 

Notice  of  this  meeting  is  required 
imder  Section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act. 
DATES:  October  22-23,  2002. 

Location:  The  Cheyenne  Mountain 
Resort,  3225  Broadmoor  Valley, 
Colorado  Springs,  Colorado  80906. 

Times:  October  22:  9  a.m.-12:30  p.m., 
2  p.m.-5  p.m.,  October  23:  9  a.m.-l  p.m. 

Meeting  Format:  This  meeting  will  be 
held  according  to  the  following 
schedule: 

1.  Date:  October  22,  2002,  Time:  9 
a.m.  to  12:30  p.m.,  2  p.m.-5  p.m. 

2.  Date:  October  23.  2002,  Time:  9 
a.m.  to  1  p.m. 

Attendees:  If  you  would  like  to  attend 
any  or  all  of  the  above  listed  meetings, 
we  ask  that  you  register  with  the 
Commission  office  by  email  or  fax  to  the 
address  listed  imder  ADDRESSES.  Please 
provide  us  vtrith  your  name  and  contact 
information. 

Participants:  The  meeting  scheduled 
for  October  22.  2002  vdll  b^n  with 
presentations  from  panels  of  invited 
speakers.  After  the  presentations  by 
invited  speakers,  there  will  be  time 
reserved  for  comments  from  the  public. 

The  meeting  scheduled  for  October 
23,  2002  will  consist  of  review  and 
discussion  by  the  Commissioners  of  the 
information  from  the  previous  public 
meetings  in  preparation  for  the 
Commission's  forthcoming  report  to  the 
Secretary  of  Education.  The  public  is 
invited  to  observe  this  meeting;  however 
there  wilHiot  be  opportunity  for  public 
comment. 

If  you  are  interested  in  participating 
in  the  public  comment  period  to  present 
comments  on  the  Federal  standards  for 
ensuring  equal  opportunity  for  men  and 
women  to  participate  in  athletics  under 
Title  DC  at  this  meeting,  you  are 
requested  to  reserve  time  on  the  agenda 
of  the  meeting  by  contacting  the 
Commission  office  by  email  or  fax. 
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We  request  that  you  submit  a  request 
to  the  Commission  office  by  email  or 
fax.  Please  include  your  name,  the 
organization  you  represent,  if 
appropriate,  and  a  brief  description  of 
the  issue  you  would  like  to  present. 
Participants  vvill  be  allowed 
approximately  3  to  5  minutes  to  present 
their  comments,  depending  on  the 
nimiber  of  individuals  who  reserve  time 
on  the  agenda.  At  the  meeting, 
participants  are  also  encouraged  to 
submit  two  written  copies  of  their 
comments.  Persons  interested  in  making 
comments  are  encouraged  to  address  the 
issues  and  questions  discussed  under 
SUPPLEMENTARY  INFORMATION. 

Given  the  expected  number  of 
individuals  interested  in  providing 
comments  at  the  meetings,  reservations 
for  presenting  comments  should  be 
made  as  soon  as  possible.  Persons  who 
are  unable  to  obtain  reservations  to 
speak  during  the  meetings  are 
encouraged  to  submit  written 
comments.  Written  comments  will  be 
accepted  at  each  meeting  site  or  may  be 
mailed  to  the  Commission  at  the  address 
listed  under  ADDRESSES. 

In  addition  to  making  reservations, 
individuals  attending  the  public 
meetings,  for  security  piuposes,  must  be 
prepared  to  show  photo  identification  in 
order  to  enter  the  meeting  location. 

Request  for  Written  Comments:  In 
addition  to  soliciting  input  during  the 
public  meetings,  we  invite  the  public  to 
submit  written  comments  relevant  to  the 
Commission. 

DATES:  We  would  like  to  receive  your 
written  comments  on  Title  DC  by 
November  29,  2002. 

ADDRESSES:  Submit  all  comments  to  the 
Commission  using  one  of  the  following 
methods: 

1.  Internet.  We  encourage  you  to  send 
yoiir  comments  through  the  Internet  to 
the  folloMring  address: 
OpportunityinAthletics&ed.gov. 

2.  Mail.  You  may  submit  your 
comments  to  The  Secretary  of 
Education's  Commission  on 
Opportimity  in  Athletics,  400  Maryland 
Avenue,  SW.,  ROB-3  Room  3060. 
Washington,  DC  20202.  Due  to  delays  in 
mail  delivery  caused  by  heightened 
security,  please  allow  adequate  time  for 
the  mail  to  be  received. 

3.  Facsimile.  You  may  submit 
comments  by  facsimile  at  (202)  260- 
4560. 

FOR  FURTHER  INFORMATION  CONTACT:  See 

the  Commission  address  under  the 
ADDRESSES  section  of  this  notice.  View 
the  Commission's  Web  site  at:  http:// 
www.ed.gov/inits/commissionsboards/ 
athletics.  The  Commission  office 
nundier  is  202-708-7417. 


SUPPLEMENTARY  INFORMATION:  The 

nation  is  commemorating  the  30th 
anniversary  of  the  passage  of  Title  DC, 
the  landmark  legislation  prohibiting 
recipients  of  Federal  funds  from 
discriminating  on  the  basis  of  sex.  Since 
this  legislation  was  enacted,  there  has 
been  a  dramatic  increase  in  the  number 
of  women  participating  in  athletics  at 
the  high  school  and  college  levels.  The 
Secretary  of  Education  has  determined 
that  this  anniversary  provides  an 
appropriate  time  to  review  the 
application  of  Title  DC  to  educational 
institutions'  efforts  to  provide  equal 
opportimity  in  athletics  to  women  and 
men.  In  order  to  do  so,  the  Secretary 
established  the  Commission  on 
Opportunity  in  Athletics.  The 
Commission  will  produce  a  report  no 
later  than  January  31,  2002,  outlining  its 
findings  relative  to  the  opportunities  for 
men  and  women  in  athletics  in  order  to 
improve  the  effectiveness  of  Title  DC. 

Comments  are  encouraged  on  the 
following  priority  areas: 

1.  Are  Title  IX  standards  for  assessing 
equal  opportunity  in  athletics  working 
to  promote  opportunities  for  male  and 
female  athletes? 

2.  Is  there  adequate  Title  DC  guidance 
that  enables  colleges  and  school 
districts  to  know  what  is  expected  of 
them  and  to  plan  for  an  athletic  program 
that  effectively  meets  the  needs  and 
interests  of  their  students? 

3.  Is  further  guidance  or  are  other 
steps  needed  at  the  jxmior  and  senior 
hi^  school  levels  where  the  availability 
or  absence  of  opportimities  will 
critically  affect  the  prospective  interests 
and  abilities  of  student  athletes  when 
they  reach  college  age? 

4.  How  should  activities  such  as 
cheerleading  or  bowling  factor  into  the 
analysis  of  equitable  opportunities? 

5.  How  do  revenue  producing  and 
large-roster  teams  aSwA  the  provision  of 
equal  athletic  opportimities?  The 
Department  has  heard  from  some  parties 
that  whereas  some  men  athletes  will 
"walk-on"  to  intercollegiate  teams — 
without  athletic  financial  aid  and 
without  having  been  recruited — ^women 


might  support,  such  as  public-private 
partnerships  to  support  the  efforts  of 
schools  and  colleges  in  this  area? 

Electronic  Access  to  This  Document 

You  may  view  this  doctmient,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  http://www.ed.gov/ 
legisIation/FedRegister 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO).  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  published  in  the  Federal  Register.  Free 
Internet  access  to  the  official  edition  of  the 
Federal  Register  and  the  Code  of  Federal 
Regulations  is  available  on  GPO  Access  at: 
http://www.access.gpo.gov/nara/tndex.html. 

Dated:  September  27.  2002. 
Rod  Paige, 

Secretary  of  Education. 
(FR  Doc.  02-25097  Filed  10-2-02;  8.45  am] 

BRUNO  coot  4000-01-r 


DEPARTMENT  OF  EDUCATION 

infonnation  Quailty  Guideilnee 

AGENCY:  Office  of  the  Chief  Infonnation 
Officer,  Department  of  Education. 
ACTION:  Notice  of  availability— Final 
information  quality  guidelines. 

summary:  This  Notice  of  Availability 
informs  the  public  that  the  Department 
of  Education  (Department)  has  issued 
information  quality  guidelines,  which 
are  available  to  the  public  through  the 
Internet  as  further  described  in  this 
notice. 

DATES:  The  information  quality 
guidelines  are  applicable  to  iniormation 
the  Department  disseminates  on  or  after 
October  1,2002. 


FOR  FURTHER  INFORMATION  CONTACT:  For 

rarely  do  thislsthis  accurate  and.  if  so,     a  Copy  of  the  Guidelines  and  Further 


what  are  its  implications  for  Title  DC 
analysis? 

6.  In  what  ways  do  opportimities  in 
other  sports  venues,  such  as  the 
Olympics,  professional  leagues,  and 
commimity  recreation  programs, 
interact  with  the  obligations  of  colleges 
and  school  districts  to  provide  equal 
athletic  opportimity?  What  are  the 
implications  for  Title  DC? 

7.  Apart  frtjm  Title  IX  enforcement, 
are  there  other  efforts  to  promote 
athletic  opportunities  for  male  and 
female  students  that  the  Department 


Information:  The  guidelines  are 
available  through  the  Internet  at  the 
following  site:  http://www.ed.gov/ 
offices/OCIO/infojquality/.  Agency 
specific  Guidelines  for  the  National 
Center  for  Education  Statistics  are 
available  at  the  following  site:  http'J/ 
nces.ed.gov/statprog/pdf/ 
2002standards.pdf.  Alternatively,  you 
"^Imay  contact  Veena  Bhatia,  U.S. 
department  of  Education,  7th  and  D 
Streets,  SW.,  room  4036,  Washington, 
DC  20202-4651.  Telephone:  (202)  708- 
9279. 
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If  you  use  a  telecommimications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS) at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  [e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed 
imder  For  a  Copy  of  the  Guidelines  and 
Further  Information. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  515  of  the  Treasury  and 
General  Government  Appropriations 
Act  for  Fiscal  Year  2001  (Public  Law 
106-554)  requires  all  Federal  agencies 
covered  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35),  including 
the  Department  of  Education,  to  issue 
guidelines  by  October  1,  2002,  for  the 
purpose  of  "ensuring  and  maximizing 
the  quality,  objectivity,  utility,  and 
integrity  of  information  (including 
statistical  information)  disseminated  by 
the  agency."  (Public  Uw  106-554).  The 
agency  guidelines  must  be  consistent 
with  government-wide  guidelines 
published  by  the  Office  of  Management 
and  Budget  (66  FR  49718,  September  28, 
2001;  67  FR  8452,  February  22,  2002) 
and  must  include  "administrative 
mechanisms  allowing  affected  persons 
to  seek  and  obtain  correction  of 
information"  that  the  agency  maintains 
and  disseminates,  and  that  does  not 
comply  with  the  OMB  or  agency 
guidelines. 

On  May  1,  2002,  the  Department 
published  in  the  Federal  Register  (67 
FR  21641)  a  request  for  public 
comments  on  the  Department's  draft 
information  quality  guidelines.  On  Jime 
11,  2002,  the  Department  published  in 
the  Federal  Register  (67  FR  39962)  a 
notice  reopening  and  extending  the 
public  comment  period.  The 
Department  received  four  sets  of  public 
comments  on  the  guidelines.  Three  sets 
of  comments  were  general  suggestions 
that  were  addressed  to  all  agencies  and 
did  not  specifically  address  the 
Department's  guidelines,  e.g., 
suggestions  for  how  to  define  terms,  set 
deadlines  for  review,  and  establish  a 
correction  and  appeal  process.  These 
comments  were  considered  and,  where 
appropriate,  suggested  changes  have 
been  incorporated  into  the  final 
guidelines. 

The  Department  did  receive  one  set  of 
comments  specifically  on  its  guidelines. 
That  commenter  suggested  that  the 
Department  should:  (1)  Categorize  the 
types  of  data  the  Department  would 
consider  as  "influential  information"; 
(2)  provide  more  detailed  guidance  to 
the  program  offices  with  respect  to  the 


level  of  correction  and  the 
corresponding  action  to  be  taken;  and 
(3)  only  decide  not  to  process  a  request 
for  correction  if  it  is  made  in  bad  faith. 

With  respect  to  the  first  suggestion, 
the  final  guidelines  include  an 
expanded  definition  of  influential 
information  and  examples  of  some  of 
the  types  of  data  that  would  fall  into 
this  category.  With  respect  to  the  second 
suggestion,  the  Department  has  not 
made  any  changes  in  the  final 
guidelines;  the  Department  believes  that 
the  appropriate  program  office  will 
exercise  good  judgment  in  determining 
whether  a  correction  is  necessary  and,  if 
so,  what  that  correction  should  be.  In 
addition,  the  ability  of  the  requester  to 
appeal  to  the  Chief  Information  Officer 
for  an  impartial  review  that  is 
conducted  by  parties  other  than  those 
who  prepared  the  Department's  initial 
decision  serves  as  an  opportiuiity  for  the 
Department  to  reconsider  whether  the 
initial  decision  was  appropriate. 
Finally,  with  respect  to  the  third 
suggestion,  the  Department  has  revised 
the  final  guidelines  to  state  that  the 
Department  "may  reject  a  request  that 
appears  to  be  made  in  bad  faith  or 
without  justification,  and  is  only 
required  to  undertake  the  degree  of 
correction  that  it  concludes  is 
appropriate  for  the  nature  and 
timeliness  of  the  information  involved. 
In  addition,  the  Department  need  not 
respond  substantively  to  requests  that 
concern  information  not  covered  by  the 
information  quality  guidelines." 

In  addition,  the  National  Center  for 
Education  Statistics  (NCES)  received 
substantive  comments  on  it&  standard 
for  Maintaining  Confidentiality.  In 
response  to  those  comments,  NCES 
expanded  the  discussion  of  laws  in  the 
standard  and  clarified  the  language 
required  for  a  confidentiality  pledge. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
dociunents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  http://www.ed.gov/ 
legislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington. 
DC,  area  at  (202)  512-1530. 

Note:  The  ofRcial  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 


Access  at:  http://www.access.gpo.gov/nara/ 
index.httnl. 

Dated:  September  27,  2002. 
Craig  B.  Luigart, 

Chief  Information  Officer. 

(FR  Doc.  02-25105  Filed  9-30-02;  10:40  am] 

BILUNG  COOE  4000-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiasion 

[Docket  No.  ER02-2S67-000AES] 

The  AES  Corporation;  Capital  Funding, 
LLC;  AES  New  Energy,  Inc.;  Notice  of 
Rling 

September  24,  2002. 

Take  notice  that  on  September  19, 
2002,  The  AES  Corporation,  AES 
Capital  Funding,  LLC,  AES  NewEnergy, 
Inc.  (NewEnergy),  Constellation  Energy 
Group,  Inc.  (CEG),  and  CEG  Acquisition. 
LLC  (CEG  Acquisition)  filed  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  a  Notice  of 
Consiunmation  of  the  Disposition  of 
Facilities  regarding  the  constunmation 
of  CEG's  acquisition  of  100%  of  the 
stock  of  NewEnergy,  through  CEG's 
wholly  owned  subsidiary,  CEG 
Acquisition,  on  September  9,  2002;  and 
a  Notice  of  Succession  to  properly 
reflect  the  change  in  name  from  AES 
NewEnergy,  Inc.  to  Constellation 
NewEnergy,  Inc.  that  became  effective 
as  of  September  9,  2002. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  ndes  211  and 
214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  web  site  at  http:// 
www.ferc.gov,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 

filed  to  access  the  docimient.  For 

assistance,  call  (202)  502-8222  or  TTY. 
(202)  502-8659.  Protests  and 
interventions  may  be  filed  electronically 
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via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  imder  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 
Comment  Date:  October  10,  2002. 

Linwood  A.  Watson.  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-25132  Filed  10-2-02;  8:45  am] 

Btumo  CODE  cn7-oi-r 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[Docket  No.  ER02-2S61-000] 

Allegheny  Energy  Service  Corporation, 
on  behalf  of  Monongatiela  Power 
Company,  The  Potomac  Ediaon 
Comjiany,  and  Weat  Penn  Power 
ComfMtfiy  (Allegheny  Power);  Notice  of 
Filing 

September  24,  2002. 

Take  notice  that  on  September  19, 
2002,  Allegheny  Energy  Service 
Corporation  on  behalf  of  Monongahela 
Power  Company,  The  Potomac  Edison 
Company,  and  West  Penn  Power 
Company  (Allegheny  Power),  filed  an 
Interconnection  Agreement  (Agreement) 
with  Mill  Run  Windpower,  LLC  as  First 
Revised  Service  Agreement  No.  345 
under  Allegheny  Power's  Open  Access 
Transmission  Tariff.  The  proposed 
effective  date  for  First  Revised  Service 
Agreement  No.  345  is  September  20, 
2002.  Copies  of  the  filii^  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  and  the  West  Virginia 
Public  Service  Commission. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  ^1  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 


Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
filed  to  access  the  dociunent.  For 
assistance,  call  (202)  502-8222  or  TTY, 
(202)  502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings.  Comment  Date: 
October  10,  2002. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-25126  Filed  10-2-02;  8:45  am) 

BHJJNO  cooe  cnr-oi-p 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[DockM  No.  ER02-2559-000] 

Backbone  Mountain  Windpower  LLC 
Notice  of  niing 

September  23,  2002. 

Take  notice  that  on  September  18, 
2002,  Backbone  Mountain  Windpower 
LLC  tendered  for  filing  an  application 
for  authorization  to  sell  energy,  capacity 
and  ancillary  services  at  market-based 
rates  piusiiant  to  section  205  of  the 
Federal  Power  Act. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Ail  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Conunission's  Web  site  at  http-J/ 
www.ferc.gov,  using  the  "FERRIS"  link. 
Enter  the  docket  niunber  excluding  the 
last  three  digits  in  the  docket  number 
filed  to  access  the  dociunent.  For 
assistance,  call  (202)  502-8222  or  TTY, 
(202)  502-8659.  Protests  and 
interventions  may  be  filed  electronically 


via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings.  Comment  Date: 
October  9,  2002. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-25140  Filed  10-2-02:  8:45  am] 

BNJJNQ  COM  tnr-oi-r 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[Doclwt  No.  EC02-1 17-000] 

BIV  Generating  Company,  LLC, 
Colorado  Power  Partnera  Bruah 
Power,  LLC;  Notice  of  niing 

September  24,  2002. 

Take  notice  that  on  September  18, 
2002,  BIV  Generation  Company,  L.L.C. 
(BIV),  Colorado  Power  Partners  (CPP) 
and  Brush  Power,  LLC  (Brush  Power) 
(together,  the  Applicants),  filed  with  the 
Federal  Energy  Regulatory  Commission 
(the  Commission)  an  application 
pursuant  to  Section  203  of  the  Federal 
Power  Act  seeking  authorization  for  the 
transfer  of  certain  jurisdictional 
facilities  that  will  result  from  the  sale  of 
El  Paso  Corporation's  indirect  interests 
in  BIV  and  CPP  to  Brush  Power,  LLC, 
an  indirect  wholly-owned  subsidiary  of 
MDU  Resources  Group,  Inc.  BIV  owns 
and  operates  a  1 38-MW  electric 
generating  facility  located  near  Brush, 
Colorado.  CPP  owns  and  operates  a  50- 
MW  electric  generating  facility  and  a 
25-MW  electric  generating  facility,  both 
located  near  Brush,  Colorado. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426.  in  accordance  with  rules  211  and 
214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov,  using  the  "FERRIS"  link 
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Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  niunber 
filed  to  access  the  document.  For 
assistance,  call  (202)  502-8222  or  TTY, 
(202)  502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings.  Comment  Date: 
October  9,  2002. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

(FR  Doc.  02-25124  Filed  10-2-02:  8:45  am] 

BKiJNG  CODE  6717-01-? 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER02-2234-004] 

California  Power  Exchange 
Corporation;  Notice  of  Filing 

September  24,  2002. 

Take  notice  that  on  September  19, 
2002.  the  California  Power  Exchange 
Corporation  amended  its  September  9, 
2002  compliance  filing. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  web  site  at  http:// 
www.ferc.gov,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
filed  to  access  the  document.  For 
assistance,  call  (202)  502-8222  or  TTY, 
(202)  502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001  (a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  imder  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 


Comment  Date:  October  10,  2002. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

|FR  Doc.  02-25133  Filed  10-2-02;  8:45  am) 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER02-2563-000] 
Edison  Source;  Notice  of  Riing 

September  24,  2002. 

Take  notice  that  on  September  19, 
2002.  Edison  Source  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  a  notice 
concerning  the  termination  of  the  PX 
Participation  Agreement  with  the 
California  Independent  System 
Operator,  dated  March  17. 1998,  and  its 
Addendum,  dated  March  17, 1998;  and 
withdrawing  Edison  Source's  Standing 
Request  Relating  to  Inter-Scheduling 
Coordinator  Trades,  dated  June  5, 1998. 

Edison  Soiuce  requests  that  the  above 
termination  and  withdrawal  become 
effective  October  16.  2002. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington.  DC 
20426.  in  accordance  with  rules  211  and 
214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
filed  to  access  the  document.  For 
assistance,  call  (202)  502-8222  or  TTY, 
(202)  502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001{a){l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 


Comment  Date:  October  10,  2002. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-25128  Filed  10-2-02;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER02-2564-000] 

Edison  Source;  Notice  of  Filing 

September  24.  2002. 

Take  notice  that  on  September  19. 
2002,  Edison  Soiure  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  a  notice 
concerning  the  termination  of  the  (i) 
Scheduling  Coordinator  Agreement, 
dated  November  20. 1997,  as  amended 
by  Amendment  No.  1,  dated  Jime  1, 
1998,  and  (ii)  Meter  Service  Agreement 
for  Scheduling  Coordinators,  dated 
November  20. 1997.  as  amended  by 
Amendment  No.  1,  dated  June  1, 1998; 
(iii)  Application  Programming  Interface 
to  Scheduling  Infi-astructure  System 
Sublicense  Agreement,  dated  September 
15. 1998;  and  (iv)  withdrawing  Edison 
Source's  Standing  Request  Relating  to 
Inter-Scheduling  Coordinator  Trades, 
dated  Jime  5. 1998. 

Edison  Source  requests  that  the  above 
terminations  and  withdrawal  become 
effective  as  of  December  16,  2002. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and.  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  web  site  at  http:// 
vnvw.ferc.gov,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
filed  to  access  the  document.  For 
assistance,  call  (202)  502-8222  or  TTY. 
(202)  502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
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CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-FiUng"  link.  The 
Conmiission  strongly  encourages 
electronic  filings. 
Comment  Date:  October  10,  2002. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-25129  Filed  10-2-O2;  8:45  am) 

BILUNG  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  ER02-2565-000] 
Edison  Source;  Notice  of  HIIng 

September  24.  2002. 

Take  notice  that  on  September  19. 
2002.  Edison  Source  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  a  notice 
withdrawing  its  participation  in  the 
Western  Systems  Power  Pool  (WSPP) 
pursuant  to  the  Power  Purchase  and 
Sale  Agreement  between  Edison  Source 
and  the  WSPP.  dated  August  26, 1996. 

Edison  Soujrce  requests  to  withdraw 
its  participation  as  of  October  15,  2002. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regiilatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  web  site  at  http:// 
www.ferc.gov,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  niunber 
filed  to  access  the  document.  For 
assistance,  call  (202)  502-8222  or  TTY. 
(202)  502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 


Comment  Date:  October  10,  2002. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

(FR  Doc.  02-25130  Filed  10-2-02;  8:45  am] 

BttXMO  COOE  C717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DockM  No.  ER02-2397-001] 

Great  Lakes  Hydro  America,  LLC; 
Notice  of  HIing 

September  24,  2002. 

Take  notice  that  on  September  17. 
2002.  Great  Lakes  Hydro  America.  IXC 
(GLHA)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  a  Notice  of  Succession 
pursuant  to  Sections  35.16  and  131.51 
of  the  Commission's  Regulations.  18 
CFR  35.16  and  131.51.  The  tariff  sheets 
filed  by  GNE,  LLC  (GNE)  in  Docket  No. 
ER02-159  are  cancelled  and  are 
replaced  by  GLHA's  tariff  which  contain 
the  same  substantive  terms  and 
conditions  as  the  GNE  tariff  sheets. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.feTC.gov,  using  the  "FERRIS"  link. 
Enter  the  docket  niunber  excluding  the 
last  three  digits  in  the  docket  number 
filed  to  access  the  document.  For 
assistance,  call  (202)  502-8222  or  TTY, 
(202)  502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 


Comment  Date:  October  8.  2002. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary'. 

IFR  Doc.  02-25137  Filed  10-2-OS;  8:45  am) 

BILUNG  COOC  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DockM  No.  ER02-2560-000] 

Louisville  Gas  and  Electric  Company 
and  Kentucky  Utilities  Company; 
NotkM  of  Filing 

September  23.  2002. 

Take  notice  that  on  September  18, 
2002,  Louisville  Gas  and  Electric 
Company  (LG&E)  and  Kentucky  Utilities 
Company  (KU)  (collectively,  LG&E/KU) 
and  as  amended  on  September  19,  2002. 
hereby  tender  for  filing  with  the 
Commission  amendments  to  two 
agreements  between  LG&E/KU  and  East 
Kentucky  Power  Cooperative  (EKPC). 
The  two  agreements  are:  (a)  the 
Transmission  Agreement  between 
Kentucky  Utilities  Company  and  East 
Kentucky  Power  Cooperative.  Inc. 
entered  into  on  February  9. 1995.  as 
supplemented,  and  (b)  the 
Interconnection  Agreement  Between 
Kentucky  Utilities  Company  and  East 
Kentucky  Power  Cooperative.  Inc.  dated 
May  11. 1995  but  effective  on  October 
22, 1994.  as  supplemented  (collectively, 
the  Agreements). 

The  purpose  of  this  filing  is  to 
recognize  LG&E/KU's  status  as  a 
transmission  owner  and  member  of  the 
MISO  and  to  adjust  the  relevant  rates, 
terms  and  conditions  of  transmission 
service  provided  to  EKPC  under  the 
Agreements  such  that  they  are  equal  to 
the  corresponding  rates,  terms  and 
conditions  of  service  that  EKPC  would 
pay  if  it  were  a  direct  transmission 
customer  of  the  MISO  (i.e.,  the  rates, 
terms  and  conditions  of  service  in  effect 
from  time  to  time  under  the  MISO's 
Open  Access  Transmission  Tariff 
(OATT)).  Each  agreement  is  a 
grandfathered  agreement  listed  on 
Attachment  P  of  the  MISO  OATT  and 
pursuant  to  the  terms  of  each 
grandfathered  agreement,  LG&E/KU 
have  the  unilateral  right  to  file  to  change 
the  rates,  terms  and  conditions  of 
service  applicable  to  EKPC. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE,  Washington.  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
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and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  niunber 

filed  to  access  the  docimient.  For 

assistance,  call  (202)  502-8222  or  TTY, 
(202)  502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  Ueu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings.  Comment  Date: 
October  10,  2002. 

linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

(PR  Doc.  02-25141  Filed  10-2-02;  8:45  am) 

BHJJNQ  COM  6n7-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaalon 

[Doctot  No.  EROO-1 053-007] 

Maine  Public  Serviee  Company;  Notice 
of  niing  I  ~ 

September  24,  2002. 

Take  notice  that  on  September  16, 
2002,  pursuant  to  Section  2.4  of  the 
Settlement  Agreement  filed  on  June  30, 
2000.  in  Docket  No.  EROO-1053-000, 
and  accepted  by  the  Federal  Energy 
Regulatory  Commission  on  September 
15,  2000,  Maine  Pubhc  Service 
Company  (MPS)  submitted  a  correction 
to  its  June  17,  2002  informational  filing 
setting  forth  the  changed  open  access 
transmission  tariff  charges  effective  June 
1,  2002  together  with  back-up  materials. 

Copies  of  this  filing  were  served  on 
the  parties  to  the  proceeding,  parties  to 
the  Settlement  Agreement  in  Docket  No. 
EROO-1053-000,  the  Commission  Trial 
Staff,  the  Maine  Public  Utilities 
Commission,  the  Maine  Public 
Advocate,  and  current  MPS  open  access 
transmission  tariff  customers. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 


888  First  Street.  NE.  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  wiU  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 

filed  to  access  the  document.  For 

assistance,  call  (202)  502-8222  or  TTY, 
(202)  502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Comment  Date:  October  7, 2002. 
Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

(PR  Doc.  02-25136  Filed  10-2-02;  8:45  am] 

BILUNG  COOE  SnT-OI-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docint  Nos.  ER02-2577-000  and  ER02- 
1767-001] 

Midwest  Independent  Transmission 
Systsm  Operator,  Inc.;  Notice  of  Rling 

September  24,  2002. 

Take  notice  that,  on  September  13, 
2002,  the  Midwest  Independent 
Transmission  System  Operator,  Inc. 
(Midwest  ISO)  tendered  for  filing  in  the 
above  captioned  dockets  a  proposal  to: 
(i)  withdraw  its  May  8,  2002  filing  in 
Docket  No.  ER02-1 767-000  of  revisions 
to  Attachment  K  of  its  Open  Access 
Transmission  Tariff,  FERC  Electric 
Tariff,  First  Revised  Volume  No.  1;  and 
(ii)  defer  implementation  of  Attachment 
K  in  its  entirety  until  the  Midwest  ISO 
energy  markets  are  operative  in 
December  2003. 

The  Midwest  ISO  has  served  copies  of 
its  filing  upon  each  person  designated 
on  the  official  service  list  compiled  by 
the  Secretary  in  Docket  No.  ER02-1767- 


000.  In  addition,  the  filing  has  been 
electronically  posted  on  the  Midwest 
ISO's  Web  site  at  www.midwesti50.org 
under  the  heading  "Filings  to  FERC"  for 
other  interested  parties  in  this  matter. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and.  to  the  ~ 
extent  applicable,  must  be  sCTved  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-502-8222  for 
assistance).  Protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-FiUng "  link. 

Comment  Date:  October  8,  2002. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-25134  Filed  10-2-02;  8:45  am] 
~BIL1JMG  COOE  6717-01-* 


DEPARTMENT  OF  ENERGY 

FMsral  Energy  Regulatory 
Commission 

[Doclut  No.  EL01-50-002] 

New  Yorl(  Indspendent  System 
Operator,  inc.;  Notice  of  Filing 

September  24,  2002. 

Take  notice  that  on  September  29. 
2002,  the  New  York  Independent 
System  Operator,  fac.  (NYISO) 
submitted  its  compliance  filing  in  the 
above-captioned  proceeding.  Tlie 
NYISO  has  requested  that  its 
compliance  filing  become  effective  120 
days  after  the  issuance  of  a  final  order 
accepting  it. 

The  NYISO  has  served  a  copy  of  this 
filing  upon  all  parties  that  have 
executed  service  agreements  under  the 
NYISO's  Market  Administration  and 
Control  Area  Services  Tariff  or  Open 
Access  Transmission  Tariff,  and  to  the 
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electric  utility  regulatory  agencies  in 
New  York,  New  Jersey,  and 
Pennsylvania. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  Mrill  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  AH  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov.  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 

filed  to  access  the  document.  For 

assistance,  call  (202)  502-8222  or  TTY, 
(202)  502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings.  Comment  Date: 
October  11,  2002. 

Linwood  A.  Watsoo,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-25135  Filed  10-2-02;  8:45  am] 

MJJNQ  CODE  •n7-01-P 


DEPARTMENT  OF  ENERGY 

F«dsral  Energy  Regulatory 
Commission 

[Docket  No.  EROO-S65-000] 

Pacific  Gas  and  Electric  Company; 
Notice  of  Filing 

September  23.  2002. 

Take  notice  that  on  September  19, 
2002,  Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  for  filing  a  Compliance 
Filing  Pursuant  to  the  Commission's 
January  11,  2000  Order  in  Docket  No. 
EROO-565-000. 

Copies  of  this  filing  have  been  served 
upon  the  California  Public  Utilities 
Commission  and  all  parties  designated 
on  the  Service  List  compiled  by  the 
Federal  Energy  Regulatory  Commission 
in  FERC  Docket  No.  EROO-565-000. 


Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rides  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be^ 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
filed  to  access  the  document.  For 
assistance,  call  (202)  502-8222  or  TTY, 
(202)  502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Comment  Date:  October  10,  2002. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-25138  Filed  10-2-02;  8:45  am] 

MUJNQ  COOe  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiasion 

[Dodwt  No.  ER02-2S62-000] 

PJM  Intarconnsction,  LLC;  ftotics  of 
niing 

September  24,  2002. 

Take  notice  that  on  September  17, 
2002  PJM  Interconnection,  L.L.C.  (PJM), 
submitted  for  filing  an  executed 
interconnection  service  agreement 
between  PJM  and  the  Owners  of  the 
Rock  Springs  Generating  Facility,  that 
supercedes  earlier  interconnection 
service  agreements  between  the  parties. 
Copies  of  this  filing  were  served  upon 
each  of  the  parties  to  the  agreement  and 
the  state  regulatory  commissions  within 
the  PJM  region. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regidatory  Commission, 
888  First  Street.  NE.,  Washington,  DC 


20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov,  using  the  "FERRIS"  link. 
Enter  the  docket  nimiber  excluding  the 
last  three  digits  in  the  docket  nimiber 
filed  to  access  the  document.  For 
assistance,  call  (202)  502-8222  or  TTY. 
(202)  502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  38S.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings.  Comment  Date: 
October  8,  2002. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-25127  Filed  1O-2-02;  8:45  am] 

■UWQ  COOK  •717-01-r 


DEPARTMENT  OF  ENERGY 

Fsdsrai  Energy  Regulatory 
Commission 

[Proiect  No.  2964-0421] 

S.D.  Warren  Company;  Notice  of 
Scoping  Meetings  and  Site  VisH  and 
SoUcKIng  Scoping  Comfnents  for  tht 
Eel  Weir  Prelect 

September  27,  2002. 

The  Federal  Enei^  Regulatory 
Commission  (Commission)  is  reviewing 
S.D.  Warren  Company's  application  for 
a  new  license  for  the  continued 
operation  of  the  Eel  Weir  Hydroelectric 
Project.  Pursuant  to  the  National 
Environmental  Policy  Act  of  1969,  as 
amended,  and  procedures  of  the  Federal 
Energy  Regidatory  Commission,  the 
Commission  staff  intends  to  prepare  an 
Environmental  Assessment  (EA)  for  the 
Eel  Weir  Project.  The  EA  will  evaluate 
the  environmental  effects  of  issuing  a 
new  license  for  the  project.  The  Eel 
Weir  Project  is  located  on  the 
Presumpscot  River,  at  the  outlet  of 
Sebago  Lake,  in  Cumberiand  County, 
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Maine.  The  project  does  not  occupy 
federal  lands. 

The  EA  will  objectively  consider  both 
site-specific  and  cumulative 
environmental  effects,  if  any,  of  the 
proposed  action  and  reasonable 
alternatives  to  the  proposed  action.  The 
preparation  of  the  staffs  EA  will  be 
supported  by  a  scoping  process  to 
ensure  identification  and  analysis  of  all 
pertinent  issues. 

Scoping  Meetings 

The  Commission  staff  will  hold  two 
scoping  meetings  in  the  vicinity  of  the 
project;  an  evening  meeting  and  a 
morning  meeting.  The  evening  meeting 
is  primarily  for  receiving  input  from  the 
public,  while  the  morning  meeting  will 
focus  on  resource  agency  and  non- 
governmental organization  (NGO) 
concerns.  We  invite  all  interested 
individuals,  organizations,  and  agencies 
to  attend  one  or  both  of  the  meetings, 
and  to  assist  the  staff  in  identifying  the 
scope  of  the  environmental  issues  that 
should  be  analyzed  in  the  EA.  The  times 
and  locations  of  the  meetings  are  as 
follows: 

Evening  Scoping  Meeting 

When:  Tuesday,  October  22,  2002,  From 

7  p.m.  until  10  p.m. 
Where:  Windham  High  School  cafeteria, 

406  Gray  Road,  Windham,  ME  04062 

Morning  Scoping  Meeting 

When:  Wednesday,  October  23.  2002, 

From  9  a.m.  until  12  noon 
Where:  Holiday  Inn,  Portland  West,  81 
Riverside  Street,  Portland,  ME  04103 
Copies  of  Scoping  Dociiment  1  (SDl), 
which  outlines  the  subject  areas  to  be 
addressed  in  the  EA,  were  distributed  to 
the  parties  on  the  Commission's  mailing 
list.  Copies  of  SDl  also  will  be  available 
at  the  scoping  meetings,  or  may  be 
viewed  on  the  Web  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number,  excluding  the 
last  three  digits  in  the  docket  nimiber 
field,  to  access  the  document.  For 
assistance,  call  (202)  502-8222. 

Site  Visit 

The  applicant  and  Commission  staff 
will  conduct  a  site  visit  of  the  project  on 
Tuesday,  October  22,  2002,  starting  at 
9:00  a.m.  All  interested  individuals, 
organizations,  and  agencies  are  invited 
to  attend.  All  participants  should  meet 
at  the  parking  lot  where  Rt.  35  crosses 
the  Eel  Weir  bypassed  reach.  All 
participants  are  responsible  for  their 
own  transportation  to  the  site.  Anyone 
with  questions  about  the  site  visit 
should  contact  Mr.  Thomas  Howard  of 
S.D.  Warren  Company  at  (207)  856-4286 
on  or  before  October  15.  2002. 


Meeting  Objectives 

At  the  scoping  meetings,  the 
Commission  staff  will:  (1)  Summarize 
the  enviroiunental  issues  tentatively 
identified  for  analysis  in  the  EA;  (2) 
solicit  from  the  meeting  participants  all 
available  information,  especially 
quantifiable  data,  on  the  resoiuces  at 
issue;  (3)  encourage  statements  frtim 
experts  and  the  public  on  issues  that 
should  be  analyzed  in  the  EA,  including 
viewpoints  in  opposition  to,  or  in 
support  of,  the  staffs  preliminary  views; 
(4)  determine  the  resource  issues  to  be 
addressed  in  the  EA;  and  (5)  identify 
those  issues  that  require  a  detailed 
analysis,  as  well  as  those  issues  that  do 
not  require  a  detailed  analysis. 

Meeting  Procedures 

The  scoping  meetings  will  be 
recorded  by  a  court  reporter,  and  all 
statements  (oral  and  written)  will 
become  part  of  the  Commission's  public 
record  for  the  project.  Individuals 
presenting  statements  at  the  meetings 
will  be  asked  to  clearly  identify 
themselves  for  the  record.  Interested 
individuals  who  choose  not  to  speak,  or 
are  imable  to  attend  the  scoping 
meetings,  may  provide  written 
comments  and  information  to  the 
Commission,  as  described  in  Section  2.3 
of  SDl. 

Individuals,  organizations,  and 
agencies  with  environmental  expertise 
and  concerns  are  encouraged  to  attend 
one  or  both  of  the  meetings,  and  to 
assist  the  staff  in  defining  and  clarifying 
the  issues  to  be  addressed  in  the  EA. 
Any  questions  concerning  the  scoping 
process  can  be  directed  to  Allan 
Creamer,  the  Commission's 
Environmental  Coordinator  for  the  Eel 
Weir  Project,  at  (202)  502-6365. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[PR  Doc.  02-25123  Filed  10-2-02;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER02-2362-001] 

Sunbury  Ganoralion,  LLC;  Notico  of 
FUing 

September  23,  2002. 

Take  notice  that  on  September  17, 
2002  Sunbury  Generation,  LLC 
(Simbury),  tendered  for  filing  an 
amendment  to  its  revenue  requirement 
for  Reactive  Supply  and  Voltage  Control 
from  Generation  Sources  Service  to  be 
provided  by  the  coal-fired  units  of  its 


389  MW  generating  station  located  in 
Snyder  County,  Pennsylvania  and 
reflecting  an  agreement  to  allocate  the 
PPL  zonal  revenue  requirement  for 
Reactive  Service  pursuant  to  Section 
205  of  the  Federal  Power  Act,  16  U.S.C. 
824d;  Part  35  of  the  Commission's 
regulations,  18  CFR  part  35;  and 
Schedule  2  of  the  PJM  Interconnection, 
L.L.C. 

Open  Access  Transmission  Tariff, 
with  a  requested  effective  date  of 
September  1,  2002.  Copies  of  the  filing 
were  served  on  the  official  service  list 
in  this  docket. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
filed  to  access  the  document.  For 
assistance,  call  (202)  502-8222  or  TTY, 
(202)  502-8659.  Protests  and 
'  interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Comment  Date:  October  8.  2002. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[PR  Doc.  02-25139  Filed  10-2-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER02-2566-000] 

Virginia  Electric  and  Power  Company; 
Notice  of  niing 

September  24,  2002.   . 

Take  notice  that  on  September  19, 
2002,  Virginia  Electric  and  Power . 
Company  (Virginia  Power),  doing 
business  as  Dominion  North  Carolina 
Power  (Dominion),  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  an  executed 
letter  agreement  (Letter  Agreement) 
between  Dominion  and  the  North 
Carolina  Electric  Membership 
Corporation  setting  forth  a  new  delivery 
point  to  be  incorporated  into  Virginia 
Power's  First  Revised  Rate  Schedule 
FERC  No.  105.  Dominion  also  tenders 
for  filing  a  revised  list  of  delivery  points 
(Revised  List)  to  reflect  the  addition  of 
the  new  delivery  point  as  set  forth  in  the 
Letter  Agreement. 

Dominion  respectfully  requests  that 
the  Commission  allow  Uie  Letter 
Agreement  and  Revised  List  to  become 
effective  on  September  20,  2002. 

Copies  of  the  filing  were  served  upon 
the  North  Carolina  Electric  Membership 
Corporation,  the  North  Carolina  Utilities 
Commission  and  the  Virginia  State 
Corporation  Commission. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  ndes  211  and 
214  of  the  Commission's  rules  of 
practice  and  procediure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  shoiUd  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  appUcable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  web  site  at  http:// 
www.ferc.gov,  using  the  "FERRIS"  link. 
Enter  the  docket  nimiber  excluding  the 
last  three  digits  in  the  docket  niunber 
filed  to  access  the  docimient  For 
assistance,  call  (202)  502-8222  or  TTY, 
(202)  502-6659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001{a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 


site  imder  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings.  Comment  Date: 
October  10,  2002. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

(PR  Doc.  02-25131  Filed  10-2-02;  8:45  am) 

BILLMQ  COOe  •717-41-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EF02-5041-000] 

Western  Area  Power  Administration; 
Notice  of  niing 

September  24,  2002. 

Take  notice  that  on  September  17, 
2002,  the  Western  Area  Power 
Administration  (WAPA)  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
for  information,  a  copy  of  Rate  Order 
No.  WAPA-98.  This  order  extends  the 
existing  Parker-Davis  Project  rate 
methodology  for  firm  power  service  and 
firm  and  non-firm  transmission  service 
through  September  30.  2002. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Coounission's  Web  site  at  http:// 
www.ferc.gov,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
filed  to  access  the  dociunent.  For 
assistance,  call  (202)  502-6222  or  TTY, 
(202)  502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper,  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 


Ck)mment  Date:  October  8,  2002. 
Linwood  A.  Wataon,  Jr., 

Deputy  Secretary. 

(PR  Doc.  02-25125  Piled  10-2-02;  8:45  am) 

MLUNO  COOe  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Applications  Accepted  for 
Rllr>g  and  Soliciting  Comments, 
Motions  To  Intervene,  and  Protests 

September  27.  2002. 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Conunission  and  are 
available  for  public  inspection: 

a.  Type  of  Applications:  Preliminary 
Permit  (Competing) 

b.  Project  Nos.:  12336-000  and 
12338-000. 

c.  Dates  filed:  August  14,  2002,  and 
August  16,  2002. 

d.  Applicants:  Alaska  Power  and 
Telephone  Company  (Alaska  Power) 
and  Pacific  Energy  Resources,  LLC 
(Pacific  Energy) 

e.  Name  and  Location  of  Projects: 
Both  Connelly  Lake  Hydroelectric 
Projects  are  proposed  to  be  located  at 
the  existing  Connelly  Lake  on  an 
unnamed  tributary  of  the  Chilkoot  River 
in  Haines  Borough,  Alaska,  partially  on 
federal  lands  administered  by  the 
Bureau  of  Land  Management. 

f.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

g.  Applicant  Contacts:  For  Alaska 
Power:  Mr.  Robert  S.  Grimm,  Alaska 
Power  and  Telephone  Co.,  P.O.  Box 
3222,  Port  Townsend,  WA  98368,  (360) 
385-1733  ext.  3120.  For  Pacific  Energy: 
Mr.  Brent  L.  Smith,  Northwest  Power 
Services,  Inc..  P.O.  Box  535.  Rigby,  ID 
83442,  (208)  745-0834. 

h.  FERC  Contact:  James  Hunter,  (202) 
502-6086. 

i.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Conunission,  888  First 
Street,  NE,  Washington,  DC  20426. 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link.  The  Commission 
strongly  encourages  electronic  filings. 
Please  include  the  noted  project 
niunbers  on  any  comments  or  motions 
filed. 
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The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect 'the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

j.  Description  of  Projects:  The  project 
proposed  by  Alaska  Power  would  be 
operated  as  a  storage  project  and  would . 
consist  of:  (1)  A  proposed  48-foot-high, 
575-foot-long  rockfill  dam  at  the  Lake 
outlet,  (2)  Connelly  Lake,  which  would 
have  a  minimum  water  surface  elevation 
of  2,280  feet,  its  current  level,  and  a 
maximum  water  surface  elevation  of 
2,312  feet,  (3)  a  screened  intake 
structxire  at  elevation  2,270  feet,  (4)  a 
6,188-foot-long  penstock,  48-inch- 
diameter  to  a  valve  house  with  an 
auxiliary  release  adjacent  to  the  dam, 
then  30-inch-diameter,  (5)  a  powerhouse 
containing  one  generating  unit  with  an 
installed  capacity  of  6.2  megawatts,  (6) 
a  14-mile-long,  34.5-kiIovolt 
underground  transmission  line 
coimecting  to  an  existing  power  line, 
and  (7)  appurtenant  facilities. 

The  project  proposed  by  Pacific 
Energy  would  be  operated  in  a  run-of- 
river  mode  and  would  consist  of:  (1)  A 
proposed  50-foot-high,  575-foot-long 
rockfill  dam  at  the  Lake  outlet,  (2) 
Connelly  Lake,  which  has  a  surface  area 
of  150  acres  at  normal  water  surface 
elevation  of  2,280  feet,  (3)  a  6,200-foot- 
long,  30-inch-diameter  penstock,  (4)  a 
powerhouse  containing  one  generating 
unit  with  an  installed  capacity  of  6.0 
megawatts,  (5)  a  15-mile-long,  34.5- 
kilovolt  transmission  line  connecting  to 
an  existing  power  line,  and  (6) 
appurtenant  facilities. 

k.  These  filings  are  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  bttp:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  dociunent.  For 
assistance,  call  (202)  502-8222  or  for 
TTY,  (202)  502-8659.  Copies  are  also 
available  for  inspection  and 
reproduction  at  Alaska  Power,  street 
address:  191  Otto  Street,  or  Ecosystems 
Research  Institute,  Inc.,  975  South  State 
Highway,  Logan,  UT  84321  for  Pacific 
Energy. 

1.  Competing  Preliminary  Permit — 
Anyone  desiring  to  file  a  competing 
application  for  preliminary  permit  for  a 
proi>osed  project  must  submit  the 
competing  application  itself,  or  a  notice 


of  intent  to  file  such  an  application,  to 
the  Commission  on  or  before  the 
specified  comment  date  for  the 
particular  application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

m.  Competing  Development 
Application — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

n.  Notice  of  intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  imequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

o.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  '36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

p.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments. 


protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

q.  Filing  and  Service  of  Responsive 
Documents^-Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS'.  "NOTICE  OF  INTENT 
TO  HLE  COMPETING  APPLICA'nON", 
"COMPETING  APPUCAJION", 
•PROTEST",  or  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  nimiber  of  copies  provided  by 
the  Conunission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission.  888  First  Street,  NE, 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

r.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  tQ 
the  Applicant's  representatives. 

Linwood  A.  Watson.  |r.. 

Deputy  Secretary. 

[FR  Doc.  02-25121  Filed  10-2-O2;  8:45  ami 

BttJJNG  CODE  S717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

NoUcs  of  Application  Accaptad  for 
Rling  and  Soliciting  Comments, 
Motions  To  Intervene,  Protests, 
Recommendations,  and  Terms  and 
Conditions 

September  27.  2002. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  insj>ection: 

a.  Type  of  Application:  Conduit 
Exemption. 

b.  Project  No.:  12374-000. 

c.  Date  filed:  September  17.  2002. 

d.  Applicant:  Kane  County  Water 
Conservancy  District. 
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e.  Name  of  Project:  Orderville 
Hydroelectric  Facility. 

f.  Location:  The  project  would  be 
located  on  the  existing  Orderville 
Pressurized  Irrigation  Line  in  Kane 
County,  Utah.  "Tlie  Irrigation  Line 
diverts  water  from  the  East  Fork  Virgin 
River.  The  project  would  not  occupy 
federal  or  tribal  lands. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Michael  E. 
Noel,  Kane  County  Water  Conservancy 
District,  981  South  Vermillion  Drive, 
Kanab,  UT  84741,  (801)  644-3996. 

i.  FERC  Contact:  James  Hunter,  (202) 
502-6086. 

j.  Status  of  Environmental  Analysis: 
This  application  is  ready  for 
environmental  analysis  at  this  time — see 
the  following  paragraphs  about  filing 
responsive  docimients. 

k.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene: 
October  28,  2002. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street.  NE.  Washington.  DC  20426. 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link.  The  Commission 
strongly  encourages  electronic  filings. 
Please  include  the  project  number  (P- 
12374-000)  on  any  comments  or 
motions  filed. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particiilar  resource  agency,  they 
must  also  serve  a  copy  of  the  docimient 
on  that  resource  agency. 

1.  Description  of  Project:  The  project 
would  involve  construction  of  a  75-foot 
by  75-foot  powerhouse  containing  a 
200-kilowatt  generating  unit  at  the  end 
of  the  pressurized  pipeline  and  a 
tailrace  returning  flows  used  for 
generation  to  the  East  Fork  Virgin  River. 
The  average  annual  generation  would  be 
897,000  kilowatthours. 

m.  This  filing  is  available  for  review 
at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  website  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  nimiber 
field  to  access  the  document.  For 


assistance,  call  (202)  502-8222  or  for 
TTY,  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  h. 
above. 

n.  Development  Application — Any 
qualified  applicant  desiring  to  file  a 
competing  application  must  submit  to 
the  Commission,  on  or  before  the 
specified  deadline  date  for  the  % 
particular  appUcation,  a  competing 
development  application,  or  a  notice  of 
intent  to  file  such  an  application. 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  development  application  no 
later  than  120  days  after  the  specified 
deadline  date  for  the  particular 
application.  Applications  for 
preliminary  permits  will  not  be 
accepted  in  response  to  this  notice. 

o.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliininary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

p.  Protests  or  Motions  to  Intervene — 
Anyone  may  submit  a  protest  or  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  Rules  of  Practice 
and  Procedure,  18  CFR  385.210, 
385.211,  and  385.214.  In  determining 
the  appropriate  action  to  take,  the 
Commission  will  consider  all  protests 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  protests  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  deadline  date 
for  the  particular  application. 

q.  FiUng  and  Service  of  Responsive 
Docimients — The  application  is  ready 
for  environmental  analysis  at  this  time, 
and  the  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions. 
.  r.  The  Commission  directs,  pursuant 
to  Section  4.34(b)  of  the  Regulations  (see 
Order  No.  533  issued  May  8, 1991,  56 
FR  23108,  May  20, 1991)  that  all 
comments,  recommendations,  terms  and 
conditions  and  prescriptions  concerning 
the  application  be  filed  with  the 
Commission  within  30  days  from  the 
issuance  date  of  this  notice.  All  reply 
comments  must  be  filed  with  the 
Commission  within  45  days  from  the 
date  of  this  notice. 

s.  All  filings  must  (1)  bear  in  all 
capital  letters  the  title  "PROTEST", 


"MO'nON  TO  INTERVENE",  'NOTICE 
OF  INTENT  TO  FILE  COMPETING 
APPUCATION,"  "COMPETING 
APPUCATION."  "COMMENTS." 
"REPLY  COMMENTS." 
"RECOMMENDA'nONS,"  "TERMS 
AND  CONDITIONS,"  or 
"PRESCRIPTIONS;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  protesting  or 
intervening;  and  (4)  otherwise  comply 
with  the  requirements  of  18  CFR 
385.2001  through  385.2005.  All 
comments,  recommendations,  terms  and 
conditions  or  prescriptions  must  set 
forth  their  evidentiary  basis  and 
otherwise  comply  with  the  requirements 
of  18  CFR  4.34(b).  Agencies  may  obtain 
copies  of  the  application  directly  from 
the  applicant.  Any  of  these  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  required  by 
the  Commission's  regulations  to:  The     . 
Secretary,  Federal  Energy  Regulatory 
Commission.  888  First  Street,  NE, 
Washington,  E)C  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Office  of  Energy  Projects, 
Federal  Energy  Regulatory  Commission, 
at  the  above  address.  A  copy  of  any 
protest  or  motion  to  intervene  must  be 
served  upon  each  representative  of  the 
applicant  specified  in  the  particular 
application.  A  copy  of  all  other  filings 
in  reference  to  this  application  must  be 
accompanied  by  proof  of  service  on  all 
persons  listed  in  the  service  list 
prepared  by  the  Commission  in  this 
proceeding,  in  accordance  with  18  CFR 
4.34(b)  and  385.2010. 

Linwood  A.  Watson.  Jr. 

Deputy  Secretary. 

[FR  Doc.  02-25122  Filed  10-2-02;  8:45  am) 

BHJJNG  CODE  6717-01-^ 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-739a-11 

Agency  Information  Collection 
Activitias:  Submission  for  OMB 
Review;  Comment  Request,  NSPS  for 
Munlcipai  Solid  Waste  Landfills 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SliMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
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forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  NSPS  for  Municipal  Solid 
Waste  Landfills.  40  CFR  part  60,  subpart 
WWW,  OMB  Control  No.  2060-0220. 
expiration  date  September  30.  2002.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
burden  and  cost;  where  appropriate,  it 
includes  the  actual  data  collection 
instrument. 

DATES:  Comments  must  be  submitted  on 
or  before  November  4,  2002. 
ADDRESSES:  Send  comments,  referencing 
EPA  ICR  No.  1557.05  and  OMB  Control 
No.  2060-0220,  to  the  following 
addresses:  Susan  Auby,  U.S. 
Environmental  Protection  Agency. 
Collection  Strategies  Division  (Mail 
Code  2822T).  1200  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20460- 
0001;  and  to  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget  (OMB), 
Attention:  Desk  Officer  for  EPA,  725 
17th  Street,  NW.,  Washington,  DC 
20503. 

FOR  FURTHER  INFORMATION:  For  a  copy  of 
the  ICR,  contact  Susan  Auby  at  EPA  by 
phone  at  (202)  566-1672.  by  email  at 
auby.susan@epamail.epa.gov,  or 
download  off  the  Internet  at  http:// 
www.epa.gov/icr  and  refer  to  EPA  ICR 
Number  1557.05.  For  technical 
questions  about  the  ICR  contact,  Sharie 
Centilla.  (202)  564-0697. 
SUPPLEMENTARY  INFORMATION: 

Title:  NSPS  for  Municipal  Solid  Waste 
Landfills.  40  CFR  part  60,  subpart 
WWW.  (OMB  Control  No.  2060-0220; 
EPA  ICR  Number  1557.05)  expiring 
September  30,  2002.  This  is  a  request  for 
extension  of  a  currently  approved 
collection. 

Abstract:  The  Standards  of 
Performance  for  Municipal  Solid  Waste 
Landfills;  40  CFR  part  60.  subpart 
WWW,  were  promulgated  on  March  12, 
1996.  These  standards  apply  to 
municipal  solid  waste  landfills  for 
which  construction,  modification  or 
reconstruction  commences  on  or  after 
May  30, 1991.  The  rule  requires  the 
^  installation  of  properly  designed 
emission  control  equipment,  and  the 
proper  operation  and  maintenance  of 
this  equipment.  These  standards  rely  on 
the  capture  and  reduction  of  methane, 
carbon  dioxide,  and  nonmethane 
organic  gas  compound  emissions  by 
combustion  devices  (boilers,  internal 
combustion  engines^  or  flares). 

Owners  and  operators  of  the  affected 
facilities  described  must  make  initial 
reports  when  a  source  becomes  subject, 
conduct  and  report  on  performance 
tests,  report  of  annual  or  periodic 


emission  rates,  report  on  design  plans, 
report  on  equipment  removal  and 
closure,  as  well  as  maintain  records  of 
the  reports,  system  design  and 
performance  tests,  monitoring  and 
exceedances,  plot  map,  and  well 
locations. 

Any  owner  or  operator  subject  to  the 
provisions  of  this  part  must  maintain  a 
file  of  the  applicable  reporting  and 
recordkeeping  requirements  for  at  least 
five  years  following  the  collection  of 
such  measurements,  maintenance 
reports,  and  records.  All  reports  are  sent 
to  the  delegated  state  or  local  authority. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
Control  Number.  The  OMB  control 
numbers  for  EPA"s  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15.  The  Federal  Register  document 
required  under  5  CFR  1320.8(d), 
soliciting  comments  on  this  collection 
of  information  was  published  on 
January  30,  2002  at  67  FR  4421.  No 
comments  were  received  on  the  notice. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  1 1  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to:  generate,  maintain,  retain, 
disclose,  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Owners  and/or  operators  of  municipal 
solid  waste  landfills. 

Estimated  Number  of  Respondents:    - 
175. 

Frequency  of  Response:  On  occasion, 
Quarterly,  and  Annually. 

Estimated  Total  Annual  Hour  Burden: 
3390  hours. 

Estimated  Total  Annualized  Capital, 
O&M  Cost  Burden:  $107,000. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 


techniques  to  the  previous  addresses. 
Please  refer  to  EPA  ICR  No.1557.05  and 
OMB  Control  No.  2060-0220  in  any 
correspondence. 

Dated:  September  25.  2002. 
Oscar  Morales, 

Director.  Collection  Strategies  Division. 
[FR  Uoc.  02-25156  Filed  10-2-02;  8:45  am] 
BIIXING  CODE  G56O-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7389-9;  CWA-HQ-2001-6013;  CAA- 
HO-2001-6013;  RCRA-HO-2001-6013] 

Clean  Water  Act  Class  II:  Proposed 
Administrative  Settlement,  Penalty 
Assessment  and  Opportunity  To 
Comment  Regarding  IPSCO  Steel,  Inc. 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  EPA  has  entered  into  a 
consent  agreement  with  IPSCO  Steel, 
hic.  ("IPSCO"  or  "Respondent")  to 
resolve  violations  of  the  Clean  Water 
Act  ("CWA"),  Clean  Air  Act  ("CAA"), 
and  Resource  Conservation  and 
Recovery  Act  ("RCRA")  and  their 
implementing  regulations. 

The  Administrator  is  hereby 
providing  public  notice  of  this  consent 
agreement  and  proposed  final  order,  and 
providing  an  opportunity  for  interested 
persons  to  comment  on  the  CWA 
portions  of  this  consent  agreement,  in 
accordance  with  CWA  section 
311(b)(6)(C),  33  U.S.C.  1321(b)(6)(C).  ^ 

Respondent's  Spill  Prevention  Control 
and  Countermeasure  ("SPCC")  plan  was 
inadequate.  Although  required  controls 
were  in  place,  the  plan  did  not  include 
all  of  the  guidelines  codified  at  40  CFR 
112.7.  EPA,  as  authorized  by  CWA 
section  311(b)(6).  33  U.S.C.  1321(b)(6), 
has  assessed  a  civil  penalty  for  these 
violations. 

Respondent  failed  to  meet  the  CAA 
New  Source  Performance  Standard 
("NSPS")  requirements  for  Electric  Arc 
Furnaces  ("EAFs")  pursuant  to  40  CFR 
part  60,  subpart  AAa  in  violation  of 
CAA  section  111,  42  U.S.C.  4411. 
Additionally,  Respondent  failed  to  meet 
certain  conditions  listed  in  two  of  its 
Prevention  of  Significant  Deterioration 
("PSD")  Permits  in  violation  of  CAA 
section  110,  42  U.S.C.  7410.  and  Iowa's 
state  implementation  plan  ("SIP").  EPA, 
as  authorized  by  CAA  section  113(d)(1), 
42  U.S.C.  7413(d)(1),  has  assessed  a  civil 
penalty  for  these  violations. 

Respondent  failed  to  properly  label 
and  date  hazardous  waste  containers  in 
accordance  with  40  CFR  262.34(a)(2) 
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and  (a)(3).  The  facility's  RCRA 
contingency  plan  was  inadequate  when 
it  failed  to  describe  the  precise  location 
of  emergency  equipment  in  accordance 
with  40  CFR  265.52(e),  referenced  in  40 
CFR  262.34(a).  Respondent's  training 
records  were  deficient,  pursuant  to  40 
CFR  265.16,  as  referenced  in  40  CFR 
262.34(a).  Respondent  failed  to  have 
universal  waste  training  as  required  by 
40  CFR  273.16.  Respondent  failed  to 
label  drums  with  the  words  "used  oil" 
in  accordance  with  40  CFR  279.22.  EPA. 
as  authorized  by  RCRA  section  9008a, 
42  U.S.C.'6928a,  has  assessed  a  civil 
penalty  for  these  violations. 
DATES:  Comments  are  due  on  or  before 
November  4,  2002. 

ADDRESSES:  Mail  written  comments  to 
the  Docket  Office,  Enforcement  & 
Compliance  Docket  and  Information 
Center  (2201T),  Docket  Number  EC- 
2002-022,  Office  of  Enforcement  and 
Compliance  Assurance,  U.S. 
Environmental  Protection  Agency,  EPA 
West  Building,  1200  Pennsylvania 
Avenue,  NW.,  Room  B133,  Washington. 
DC  20460.  (Comments  may  be  submitted 
on  disk  in  WordPerfect  9.0  or  earlier 
versions.)  Written  comments  may  be 
delivered  in  person  to:  Enforcement  and 
Compliance  Docket  Information  Center, 
U.S.  Environmental  Protection  Agency, 
EPA  West  Building,  Room  B133. 1301 
Constitution  Avenue,  NW.,  Washington, 
DC.  Submit  comments  electronically  to 
docket.oeca@epa.gov.  Electronic 
comments  may  be  filed  online  at  many 
Federal  Depository  Libraries. 

The  consent  agreement,  the  proposed 
final  order,  and  public  comments,  if 
any,  may  be  reviewed  at  the 
Enforcement  and  Compliance  Docket 
Information  Center,  U.S.  Environmental 
Protection  Agency,  Rm.  B133,  EPA  West 
Bldg.,  1301  Constitution  Avenue,  NW., 
Washington,  DC.  Persons  interested  in 
reviewing  these  materials  must  make 
arrangements  in  advance  by  calling  the 
docket  clerk  at  (202)  566-1512  or  (202) 
566-1513.  A  reasonable  fee  may  be 
charged  by  EPA  for  copying  docket 
materials. 

FOR  FURTHER  INFORMATKW  CONTACT: 

Philip  Milton,  Multimedia  Enforcement 
Division  (2248-A),  U.S.  Environmental 
Protection  Agency,  1200  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20460; 
telephone  (202)  564-5029;  fax:  (202) 
564-0010;  e-mail: 
milton.philip@epa.gov. 

SUPPLEMENTARY  INFORMATION:  Electronic 
Copies:  Electronic  copies  of  this 
document  are  available  from  the  EPA 
Home  Page  under  the  link  "Laws  and 
Regulations"  at  the  Federal  Register^ 
Environmental  Documents  entry  [http:/ 
/www.epa.gov/fedrgstr). 


I.  Background 

IPSCO  Steel,  Inc.,  a  steel 
manufacturer  located  in  Muscatine, 
Iowa  and  incorporated  in  the  State  of 
Delaware,  disclosed,  pursuant  to  the 
EPA  "Incentives  for  Self-Policing: 
Discovery,  Disclosure,  Correction  and 
Prevention  of  Violations'  ("Audit 
Policy"),  65  FR  19618  (April  11,  2000), 
that  its  SPCC  plan  failed  to  include  a 
reference  to  each  of  the  guidelines 
found  in  40  CFR  112.7,  in  violation  of 
the  CWA  section  311(b)(3).  Respondent 
disclosed  that  it  had  failed  to  record 
furnace  pressure,  fan  amps,  and  damper 
positions  on  a  "once-per-shift"  basis. 
The  NSPS  for  EAFs.  40  CFR  part  60, 
subpart  AAa,  requires  that  fiunace 
pressure,  fan  amps,  and  damper 
positions  be  checked  and  recorded  on  a 
"once-per-shift"  basis.  The  failure  to 
record  these  readings  during  separate 
shifts  is  a  violation  of  40  CFR  60.274a(b) 
and  CAA  section  111,  42  U.S.C.  7411. 
Respondent  disclosed  that  it  failed  to 
maintain  a  logbook  resulting  in 
violations  of  requirements  in  its  PSD 
permit  no.  94-A-561-S1  to  (1)  maintain 
records  of  startup,  shutdown,  and 
malfunction  of  its  two  coiling  reheat 
furnaces;  (2)  monitor  the  inlet 
combustion  air  temperature  and  furnace 
combustion  chamber  temperature  and 
record  any  times  that  the  temperature 
exceeds  2100°F;  and  (3)  monitor  percent 
of  excess  air  supplied  to  the  burners  and 
record  times  when  excess  air  exceeds  10 
percent.  Respondent  disclosed  that  it 
failed  to  use  "emulsion"  for  dust 
suppression  on  the  slag-haid  road  in 
violation  of  its  PSD  permit  no.  94-A- 
555-Sl.  IPSCO's  outside  contractor, 
Heckett  Multiserve,  used  water  rather 
than  emulsion.  Respondent  disclosed 
that  three  roUoff  boxes  containing 
hazardous  waste  K061  and  a  55-gallon 
drum  of  spent  ethyl  acetate  were  not 
property  labeled.  IPSCO  did  not 
properly  label  roUoff  boxes  and  drum 
with  the  words  "Hazardous  Wastes" 
and  the  date  accumulation  commenced, 
as  required  by  40  CFR  262.34(a).  IPSCO 
disclosed  that  its  RCRA  contingency 
plan  did  not  identify  specifically  the 
location  of  emergency  response  and 
communication  equipment  in  the  areas 
surrounding  the  emission  control 
baghouse  and  other  areas  where 
hazardous  materials  are  managed,  as 
required  by  40  CFR  262.34(a),  which 
incorporates  by  reference  40  CFR 
265.52(e).  Respondent  disclosed  that  its 
RCRA  training  records  were  deficient. 
The  records  did  not  include  a  written 
job  titie  and  description  for  each 
position  that  involves  hazardous  wastes 
and  the  names  of  those  filling  each 
position.  Although  this  information  is 


available  at  the  plant,  40  CFR  262.34, 
which  incorporates  by  reference  40  CFR 
265.16,  requires  that  this  information  be 
maintained  in  one  location.  Respondent 
disclosed  that  its  universal  waste 
training  program  was  deficient.  IPSCO 
did  not  incorporate  universal  waste 
training  into  its  RCRA  training,  which  it 
provides  to  all  employees,  as  required 
by  40  CFR  273.16.  Finally,  Respondent 
disclosed  that  three  drums  of  used  oil 
were  not  properly  labeled.  IPSCO  did 
not  have  "used  oil"  labels  on  three 
dnmis  containing  used  oil  as  required 
by  40  CFR  279.22. 

EPA  determined  that  Respondent  met 
the  criteria  set  out  in  the  Audit  Policy 
for  a  100%  waiver  of  the  gravity 
component  of  the  penalty  for  the  CWA 
violation  and  certain  CAA  and  RCRA 
violations.  However,  Respondent  failed 
to  satisfy  some  of  the  conditions  set 
forth  in  the  Audit  Policy  for  certain 
CAA  and  RCRA  violations  and  was 
assessed  an  appropriate  and  fair  civil 
penalty  ($16,790)  to  setUe  those 
violations.  As  a  result,  for  those 
violations  meeting  the  audit  policy,  EPA 
waived  the  gravity  based  penalty 
($186,989)  and  proposed  a  settlement 
penalty  amount  of  two  thousand,  nine 
hundred  and  fifty-three  dollars  ($2,953). 
Of  this  amount,  $2,809  is  attributable  to 
the  CAA  violations;  $77  is  attributable 
to  the  RCRA  violations;  and  $67  is 
attributable  to  the  CWA  violation.  This 
is  the  amount  of  the  economic  benefit 
gained  by  Respondent,  attributable  to  its 
delayed  compliance  with  the  CWA, 
RCRA.  and  CAA  regulations.  The  total 
civil  penalty  assessed  for  settlement 
purposes  is  nineteen  thousand  seven 
hundred  and  forty-three  dollars 
($19,743).  Respondent  has  agreed  to  pay 
this  amount.  EPA  and  Respondent 
negotiated  and  reached  an 
administrative  consent  agreement, 
following  the  Consolidated  Rules  of 
Practice,  40  CFR  22.13(b),  on  September 
26,  2002  (In  Re:  IPSCO  Steel,  Inc.  Docket 
Nos.  CWA-HQ-2001-6013,  CAA-HQ- 
2001-6013,  RCRA-HQ-2001-6013). 
This  consent  agreement  is  subject  to 
public  notice  and  comment  under  CWA 
section  311(b)(6).  33  U.S.C.  1321(b)(6). 

Under  CWA  section  311(b)(6)(A),  33 
U.S.C.  1321(b)(6)(A),  any  owner, 
operator,  or  person  in  charge  of  a  vessel, 
onshore  facility,  or  offshore  facility  from 
which  oil  is  discharged  in  violation  of 
the  CWA  section  311(b)(3),  33  U.S.C. 
1321(b)(3),  or  who  fails  or  refuses  to 
comply  with  any  regulations  that  have 
been  issued  under  CWA  section  311(j). 
33  U.S.C.  1321(j),  may  be  assessed  a 
Class  n  civil  penalty  of  up  to  $137,500 
by  EPA.  Class  II  proceedings  under 
CWA  section  311(b)(6)  are  conducted  in 
accordance  with  40  CFR  part  22. 
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The  procedures  by  which  the  pubUc 
may  comment  on  a  proposed  Class  11 
penalty  order,  or  participate  in  a  Clean 
Water  Act  Class  II  penalty  proceeding, 
are  set  forth  in  40  CFR  22.45.  The 
deadline  for  submitting  public  comment 
on  this  proposed  final  order  is 
November  4,  2002.  All  comments  will 
be  transferred  to  the  Environmental 
Appeals  Board  ("EAB")  of  EPA  for 
consideration.  The  powers  and  duties  of 
the  EAB  are  outlined  in  40  CFR  22.4(a). 

Pursuant  to  CWA  section  31l{b)(6KC), 
EPA  will  not  issue  an  order  in  this 
proceeding  prior  to  the  close  of  the 
public  comment  period. 

Dated:  September  26.  2002. 
Rosemarie  A.  Kelley, 
Acting  Director,  Multimedia  Enforcement 
Division,  Office  of  Enforcement  and 
Compliance  Assurance. 
(FR  Doc.  02-25157  Filed  10-2-02;  8:45  ami 
BiujNQ  COM  eaao-ao-p 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Sunshin*  Act  Meeting;  Notice  of 
Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Govenunent  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  7:32  a.m.  on  Monday,  September  30, 
2002,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider 
matters  relating  to  the  Corporation's 
corporate  and  supervisory  activities. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  James 
E.  Gilleran  (Director,  Office  of  Thrift 
Supervision),  seconded  by  Director  John 
D.  Hawke,  Jr.  (Comptroller  of  the 
Currency),  concmred  in  by  Director 
John  M.  Reich  (Appointive),  and 
Chairman  Donald  E.  Powell,  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earUer  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  corisideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(2),  (c)(4), 
(c)(6).  (c)(8),  (c)(9)(A)(ii).  (c)(9)(B),  and 
(c)(10)  of  the  "Government  in  the 
Sunshine  Act"  (5  U.S.C.  552b(c)(2), 
(c)(4),  (c)(6).  (c)(8),  (c)(9)(A)(ii).  (c)(9)(B), 
and  (c)(10)). 

The  meeting  was  held  in  the  Board 
Room  of  the  n)IC  Building  located  at 
550— 17th  Street.  NW..  Washington,  DC. 


Dated:  September  30,  2002. 

Valerie  |.  Best, 

Assistant  Executive  Secretary. 

[FR  Doc.  02-25281  Filed  10-1-02;  2:05  pmj 

BILUNG  CODE  C714-01-M 

FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisition  of  Shares  of  Bank  or  Bank 
Hokling  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  181 7(j))  and 
§225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  October 
17.  2002. 

A.  Federal  Reserve  Bank  of  Chicago 
(Phillip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1414: 

1.  Lawrence  Gohlke,  Neshkoro, 
Wisconsin:  Richard  Gohlke,  Neshkoro, 
Wisconsin,  and  Geffi-ey  Sawtelle, 
Neshkoro.  Wisconsin;  to  acquire  voting 
shares  of  Golden  Sands  Bankshares. 
Inc..  Neshkoro.  Wisconsin,  and  thereby 
indirectly  acquire  voting  shares  of 
Farmers  Exchange  Bank  of  Neshkoro. 
Neshkoro.  Wisconsin. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  27,  2002. 

Robert  deV.  Frienon, 

Deputy  Secretary  of  the  Board. 

(FR  Doc.  02-25093  Filed  10-2-02;  8:45  am] 

SHXINQ  COOE  mO-OI-S 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  In 
Permissible  NonbanUng  Activities  or 
to  Acquire  Companies  that  are 
Engaged  In  Permissible  Nonbanking 
ActfvHIes 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 


companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation  Y 
(12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  baiiddng  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act.  Additional  information  on  all 
bank  holding  companies  may  be 
obtained  from  the  National  Information 
Center  website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  October  17,  2002. 

A.  Federal  Reserve  Bank  of  Chicago 

(Phillip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1414: 

1.  PrivateBancorp,  Inc.,  Chicago, 
Illinois;  to  acquire  Lodestar  Investment 
Counsel,  LLC,  Chicago,  Illinois,  and 
thereby  engage  in  financial  and  advisory 
activities,  pursuant  to  §§  225.28(b)(6)  of 
Regulation  Y. 

B.  Federal  Reserve  Bank  of  St.  Louis 

(Randall  C.  Sumner.  Vice  President)  411 
Locust  Street.  St.  Louis.  Missouri 
6316&-2034: 

1.  First  Banks.  Inc.,  Saint  Louis, 
Missoiiri;  to  indirectly  acquire 
Investment  Counselors  Incorporated,.  St. 
Louis,  Missouri;  and  thereby  engage  in 
investment  advisory  activities,  pursuant 
to  §  225.28(b)(6)  of  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  27,  2002. 
Robert  deV.  Frienon, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.02-25094  Filed  10-2-02;  8:45  am) 
BHJJNG  CODE  6210-01-6      ~ 


FEDERAL  RESERVE  SYSTEM 

FMsral  Opsn  Market  Commtttss; 
Domastic  Policy  DIrectivs  of  August 
13,2002 

In  accordance  with  §  271.25  of  its 
rules  regarding  availability  of 
information  (12  CFR  part  271),  there  is 
-set  forth  below  the  domestic  policy 
directive  issued  by  the  Federal  Open 
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Market  Conunittee  at  its  meeting  held 
on  August  13,  2002.1 

The  Federal  Open  Market  Committee 
seeks  monetary  and  financial  conditions 
that  Moll  foster  price  stability  and 
promote  sustainable  growth  in  output. 
To  further  its  long-run  objectives,  the 
Committee  in  the  immediate  future 
seeks  conditions  in  reserve  markets 
consistent  with  maintaining  the  federal 
funds  rate  at  an  average  of  around  V/* 
percent. 

By  order  of  the  Federal  Open  Market 
Comnnittee,  September  27,  2002. 

Vincent  R.  Reinhait, 

Secretary,  Federal  Open  Market  Committee. 
[FR  Doc.  02-25142  Filed  10-02-02;  8:45  am] 
BNJJNG  CODE  6210-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

White  House  InMativa  on  Asian 
Americans  and  Padflc  Mandars 
Presklsnt's  Advisory  Commission; 
Nottee  of  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463),  announcement  is 
made  of  the  following  National 
Advisory  body  scheduled  to  conduct  a 
public  meeting  during  the  month  of 
October  2002. 

Name:  President's  Advisory  C]ommission 
on  Asian  Americans  and  Pacific  Islanders 
(Ck)mmission). 

Date  and  Time:  October  11,  2002;  12:30 
a.m.-5  p.m.  HST. 

Location:  Hawaii  State  Capitol,  State 
Capitol  Auditorium,  415  S.  Beretania  Street, 
Honolulu,  HI  96813. 

The  meeting  is  open  to  the  public. 

The  President's  Advisory  Commission  on 
Asian  Americans  and  Pacific  Islanders 
(AAPIs)  will  conduct  a  public  meeting  on 
October  11,  2002,  fiom  12:30  p.m.  to  5  p.m. 
HST  inclusive. 

Agenda  items  will  include,  but  will  not  be 
limited  to:  testimony  bom  community-based 
organizations  and  individuals;  testimony 
trom  federal,  state  and  local  agencies: 
comments  from  the  public;  administrative 
tasks;  deadlines;  and  upcoming  events. 

The  purpose  of  the  Commission  is  to 
advise  and  make  recommendations  to  the 
President  on  ways  to  increase  op{>ortunities 
for  and  improve  the  quality  of  life  of 
approximately  thirteen  million  AAPIs  living 
in  the  United  States  and  the  U.S.-associated 
Pacific  Island  jurisdictions,  especially  those 
that  are  the  most  underserved. 


Requests  to  address  the  Commission 
should  be  made  in  writing  and  should 
include  the  name,  address,  telephone  niunber 
and  business  or  professional  affiliation  of  the 
interested  party.  Individuals  or  groups 
addressing  similar  issues  are  encouraged  to 
combine  comments  and  make  their  request  to 
address  the  Commission  through  a  single 
representative.  The  allocation  of  time  for 
remarks  may  be  adjusted  to  accommodate  the 
level  of  expressed  interest.  Written  requests 
should  be  fexed  to  (301)  443-0259. 

Anyone  who  has  interest  in  joining  any 
{Hirtion  of  the  meeting  or  who  requires 
additional  information  about  the  Commission 
should  contact:  Ms.  Betty  Lam  or  Mr.  Erik  F. 
Wang,  Office  of  the  White  House  Initiative  on 
AAPIs.  Parklawn  Building,  Room  10-42, 
5600  Fishers  Lane,  Rockville,  MD  20857, 
Telephone  (301)  443-2492.  Anyone  who 
requires  special  assistance,  such  as  sign 
language  interpretation  or  other  reasonable 
accommodations,  should  contact  Mr.  Wang 
no  later  than  October  4,  2002. 

Dated:  September  27,  2002. 
Ghristopho-  J.  McCabe, 

Director,  Office  of  Intergovernmental  Affairs. 
[FR  Doc.  02-25118  Filed  10-2-02;  8:45  am] 
!  41«S-1S-P 


*  Copies  of  the  Minutes  of  the  Federal  Open 
Market  Committee  meeting  on  August  13,  2002, 
which  includes  the  domestic  policy  directive  issued 
at  the  meeting,  are  available  upon  request  to  the 
Board  of  Governors  of  the  Federal  Reserve  System, 
Washington,  DC  20551.  The  minutes  are  published 
in  the  Federal  Reserve  Bulletin  and  in  the  Board's 
annual  report. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Msaling  of  the  PrssMafifs 
Council  on  Bioattilca 

AGENCY:  The  President's  Council  on 
Bioethics,  HHS. 
ACnON:  Notice. 

summary:  The  President's  Council  on 
Bioethics  will  hold  its  seventh  meeting, 
at  which  it  will  discuss,  among  other 
things,  technological  enhancements  of 
human  memory;  the  use  of  assisted 
reproduction  and  other  technologies 
(including  PCD)  to  choose  the  sex  of 
children;  and  a  presentation  by  Ms.  Suzi 
Leather,  chair  of  the  Human 
Fertilisation  and  Embryology  Authority 
(HFEA)  of  the  United  Kingdom  on  how 
the  UK  regulates  infertility  clinics  and 
embryo  research.  The  Coimcil  may  also 
touch  on  subjects  discussed  at  past 
meetings,  including  human  cloning, 
embryonic  stem  cells,  and  the 
patentability  of  human  organisms. 
DATES:  The  meeting  will  take  place 
Thursday,  October  17, 2002,  from  9  a.m. 
to  6  p.m.  ET;  and  Friday,  October  18, 
2002.  from  8:30  a.m.  to  12:15  p.m.  ET. 
ADDRESSES:  Hotel  Monaco,  700  F  Street, 
NW.,  Washington,  DC  20004. 

PubUc  Comments:  The  meeting 
agenda  will  be  posted  at  http:// 
www.bioethics.gov.  Members  of  the 
public  may  submit  written  statements 
for  the  Council's  records.  Please  submit 
statements  to  Ms.  Diane  GianelU, 
Director  of  Communications  (tel.  202/ 


296-4669  or  e-mail  info@bioethics.gov). 
The  public  may  also  express  comments 
during  the  time  set  aside  for  this 
purpose,  beginning  at  5:15  p.m.  ET,  on 
Thursday,  October  17,  2002.  Comments 
will  be  limited  to  no  more  than  five 
minutes  per  speaker  or  organization. 
Please  give  advance  notice  of  such 
statements  to  Ms.  Gianelli  at  the  phone 
number  given  above,  and  be  sure  to 
include  name,  afHliation,  and  a  brief 
description  of  the  topic  or  nature  of  the 
statement 

FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Gianelli,  202/296-4669,  or  visit 
http://www.bioethics.gov. 

Dated:  September  26,  2002. 
DeaoCUncy, 

Executive  Director,  The  President's  Council 
on  Bioethics. 

[FR  Doc.  02-25117  Filed  10-2-02;  8:45  am] 
MJJNQ  cooe  4ise-M-r 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

OfAcs  of  Ifiapactof  Qansial 

Draft  OKj  Compllanca  Program 
GuMancs  for  Pharmacautlcal 
Manufactursfs 

AGENCY:  Office  of  Inspector  General 

(OIG).  HHS. 

ACTION:  Notice  and  comment  period. 

SUMMARY:  This  Federal  Register  notice 
seeks  the  comments  of  interested  parties 
on  draft  compliance  guidance 
developed  by  the  Office  of  Inspector 
General  (OIG)  for  the  pharmaceutical 
industry.  Through  this  notice,  the  OIG 
is  setting  forth  its  general  views  on  the 
value  and  fimdamental  principles  of 
compliance  programs  for 
pharmaceutical  manufacturers  and  the 
specific  elements  that  pharmaceutical 
manufacturers  should  consider  when 
developing  and  implementing  an 
effective  compliance  program. 
DATES:  To  assure  consideration, 
comments  must  be  delivered  to  the 
address  provided  below  by  no  later  than 
5  p.m.  on  December  2,  2002. 
ADDRESSES:  Please  mail  or  deliver 
written  comments  to  the  following 
address:  Office  of  Inspector  General, 
Department  of  Health  and  Human 
Services,  Attention:  OIG-8-CPG.  Room 
5246,  Cohen  Building.  330 
Independence  Avenue,  SW., 
Washii^on,  DC  20201. 

We  do  not  accept  comments  by 
facsimile  (FAX)  transmissions.  In 
commenting,  please  refer  to  file  code 
OIGB8-CPG.  Comments  received  timely 
will  be  available  for  public  inspection  as 
they  are  received,  generally  begiiming 
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approximately  2  weeks  after  publication 
of  a  document,  in  Room  5541  of  the 
Office  of  Inspector  General  at  330 
Independence  Avenue,  SW., 
Washington,  DC  20201  on  Monday 
through  Friday  of  each  week  from  8  a.m. 
to  4:30  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  E.  Riordan  or  Nicole  C.  Hall, 
Office  of  Counsel  to  the  Inspector 
General,  (202)  619-2078. 

SUPPtfMENTARY  INFORMATION: 

Background 

Compliance  program  guidance  is  a 
major  initiative  of  the  OIG  in  its  effort 
to  engage  the  health  care  community  in 
preventing  and  reducing  fraud  and 
abuse  in  Federal  health  care  programs. 
The  pvupose  of  the  compliance  program 
gmdance  is  to  encourage  the  use  of 
internal  controls  to  efficiently  monitor 
adherence  to  applicable  statutes, 
regulations  and  program  requirements. 
In  the  last  several  years,  the  OIG  has 
developed  and  issued  compliance 
program  guidance  directed  at  the 
following  segments  of  the  health  care 
industry:  The  hospital  industry;  home 
health  agencies;  clinical  laboratories; 
third-party  medical  billing  companies; 
the  durable  medical  equipment, 
prosthetics,  orthotics  and  supply 
industry;  Medicare+Choice 
organizations  offering  coordinated  care 
plans;  hospices;  nursing  facilities;  and 
individual  and  small  group  physician 
practices.  The  OIG  has  also  issued  draft 
guidance  directed  at  ambulance 
suppliers.  Copies  of  these  compliance 
program  guidances  can  be  foimd  on  the 
OIG  Web  site  at  http://oig.hhs.gov/ 
fraud/complianceguidance.html. 

Developing  Draft  Compliance  Program 
Guidance  for  the  Pharmaceutical 
Industry 

On  June  11.  2001,  the  OIG  pubUshed 
a  solicitation  notice  seeking  information 
and  recommendations  for  developing 
compliance  program  guidance  for  the 
phannaceutical  industry  (66  FR  31246). 
In  response  to  that  solicitation  notice, 
the  OIG  received  eight  comments  from 
various  outside  sources.  In  developing 
this  draft  guidance  for  formal  public 
conunent,  we  have  considered  those 
comments,  as  well  as  previous  OIG 
pubUcations,  such  as  other  compUance 
program  guidances  and  Special  Fraud 
Alerts.  In  addition,  we  have  taken  into 
accoimt  past  and  ongoing  fraud 
investigations  conducted  by  the  OIG's 
Office  of  Investigations  and  the 
Department  of  Justice,  and  have 
consulted  with  the  Centers  for  Medicare 
and  Medicaid  Services  (CMS)  (formerly 


known  as  the  Health  Care  Financing 
Administration). 

This  draft  guidance  for 
pharmaceutical  manufacturers  contains 
seven  elements  that  have  been  widely 
recognized  as  fundamental  to  an 
effective  compliance  program: 

•  Implementing  written  policies  and 
procedures; 

•  Designating  a  compliance  officer 
and  compliance  committee; 

•  Conducting  effective  training  and 
education; 

•  Developing  effective  Unes  of 
communication; 

•  Conducting  internal  monitoring  and 
auditing; 

•  Enforcing  standards  through  well- 
publicized  disciplinary  guidelines;  and 

•  Responding  promptly  to  detected 
problems  and  undertaking  corrective 
action. 

These  elements  are  included  in 
previous  guidances  issued  by  the  OIG. 
As  with  previously-issued  guidances, 
this  draft  compliance  program  guidance 
represents  the  OIG's  suggestions  on  how 
pharmaceutical  manufecturers  can 
establish  internal  controls  to  ensure 
adherence  to  applicable  rules  and 
program  requirements.  The  contents  of 
this  guidance  should  not  be  viewed  as 
mandatory  or  as  an  exclusive  discussion 
of  the  advisable  elements  of  a 
compliance  program.  The  document  is 
intended  to  present  voluntary  guidance 
to  the  industry  and  not  represent 
binding  standards  for  pharmaceutical 
manufacturers. 

Although  the  June  1 1 ,  2001 , 
solicitation  notice  requested 
information  and  recommendations  for 
developing  a  compliance  program 
guidance  for  the  pharmaceutical 
industry  generally,  the  OIG  has  since 
decided  to  focus  this  draft  compliance 
program  guidance  specifically  on 
pharmaceutical  manufacturers  and  not 
to  address  other  segments  of  the 
pharmaceutical  indiistry,  such  as  retail 
pharmacies.  This  decision  was  reached, 
in  part,  in  response  to  comments  from 
both  pharmaceutical  manufacturers  and 
retail  pharmacy  chains,  suggesting  that 
the  differences  between  pharmaceutical 
manufacturers  and  retail  pharmacy 
chains,  both  in  terms  of  operational 
issues  and  compliance  issues,  are 
significant  enough  to  warrant 
addressing  them  separately. 

Public  Input  and  Comnient  in 
Developing  Final  Guidance 

In  an  effort  to  ensure  that  all  parties 
have  an  opportiuiity  to  provide  input 
into  the  OIG's  guidance,  we  are 
publishing  this  guidance  in  draft  form. 
We  welcome  any  comments  from 
interested  parties  regarding  this 


document.  The  OIG  will  consider  all 
comments  that  are  received  within  the 
above-cited  time  frame,  incorporate  any 
specific  reconunendations  as 
appropriate,  and  prepare  a  final  version 
of  the  guidance  thereafter  for 
publication  in  the  Federal  Register.  The 
final  version  of  the  guidance  will  be 
available  though  the  OIG  Web  site  at 
http://oig.hhs.gov. 

Draft  Compliance  Program  Guidance 
for  Pharmaceutical  Manufacturers 

I.  Introduction 

The  Office  of  Inspector  General  (OIG) 
of  the  Department  of  Health  and  Human 
Services  is  continuing  in  its  efforts  to 
promote  voluntary  compliance 
programs  for  the  health  care  industry. 
This  compliance  guidance  is  intended 
to  assist  companies  that  develop, 
manufacture,  market,  and  sell 
pharmaceutical  drugs  or  biological 
products  (pharmaceutical 
manufacturers)  in  developing  and 
implementing  internal  controls  and 
procedures  that  promote  adherence  to 
appUcable  statutes,  regulations,  and 
requirements  of  the  Federal  health  care 
programs  >  and  in  evaluating  and,  as 
necessary,  refining  existing  compUance 
programs. 

Inis  guidance  provides  the  OIG  s 
views  on  the  fundamental  elements  of 
pharmaceutical  manufacturer  ' 

compliance  programs  and  principles 
that  each  pharmaceutical  manufacturer 
should  consider  when  creating  and 
implementing  an  effective  compliance 
program.  This  guide  is  not  a  compliance 
program.  Rather,  it  is  a  set  of  guidelines 
that  phannaceutical  manufacturers 
should  consider  when  developing  and 
implementing  a  compliance  program  or 
evaluating  an  existing  one.  For  those 
manufactiuers  with  an  existing 
compliance  program,  this  guidance  may 
serve  as  a  benchmark  or  comparison 
against  which  to  measiue  ongoing 
efforts. 

A  pharmaceutical  manufacturer's 
implementation  of  an  effective 
compliance  program  may  require  a 
significant  conunitment  of  time  and 
resoiu-ces  by  various  segments  of  the 
organization.  In  order  for  a  comphance 
program  to  be  effective,  it  must  have  the 


1  The  term  "Federal  health  care  programs,"  as 
defined  in  42  IhS.C.  1320.a-7b(fl,  includes  any  plan 
or  program  that  provides  health  benefits,  whether 
directly,  through  insurance,  or  otherwise,  which  is 
funded  directly,  in  whole  or  in  part,  by  the  United 
States  government  or  any  state  health  plan  (e.g., 
Medicaid  or  a  program  receiving  funds  £rom  block 
grants  for  social  services  or  child  health  services). 
In  this  document,  the  term  "Federal  health  care 
program  requirements"  refers  to  the  statutes, 
regulations  and  other  rules  governing  Medicare, 
Medicaid,  and  all  other  Federal  health  care 
programs. 
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support  and  commitment  of  senior 
management  and  the  company's 
governing  body.  In  turn,  the  corporate 
leadership  should  strive  to  foster  a 
cidture  that  promotes  the  prevention, 
detection,  and  resolution  of  instances  of 
problems.  Although  an  effective 
compUance  program  may  require  a 
reallocation  of  existing  resources,  the 
long-term  benefits  of  establishing  a 
compliance  program  significantly 
outweigh  the  initial  costs. 

In  a  rnntiniiing  effort  to  Collaborate 
closely  with  the  pharmaceutical 
industry,  the  OIG  pubhshed  a  notice  in 
the  Federal  Register  soUciting 
comments  and  recommendations  on 
what  shoiUd  be  included  in  this 
comphance  program  guidance.^  In 
addition  to  considering  the  comments 
received  in  response  to  that  solicitation 
notice,  in  drafting  this  guidance  we 
reviewed  previous  OIG  pubUcations, 
including  OIG  advisory  opinions,  safe 
harbor  r^ulations  (including  the 
preambles)  relating  to  the  Federal  anti- 
kickback  statute,^  Special  Fraud  Alerts, 
as  well  as  reports  issued  by  the  OIG's 
Office  of  Audit  Services  and  Office  of 
Evaluation  and  Inspections  relevant  to 
the  phannaceutical  industry.  (These 
materials  are  available  on  the  OIG  Web 
page  at  http://oig.hhs.gov.)  In  addition, 
we  reUed  on  the  experience  gained  itom. 
investigations  of  pharmaceutical 
manufactxirers  conducted  by  OIG's 
Office  of  Investigations,  the  Department 
of  Justice,  and  the  state  Medicaid  Fraud 
Control  Units. 

A.  Benefits  of  a  Compliance  Program 

The  OIG  beUeves  a  comprehensive 
compUance  program  provides  a 
mechanism  that  addresses  the  pubUc 
and  private  sectors'  mutual  goals  of 
reducing  fraud  and  abuse;  enhancing 
health  care  provider  operational 
functions;  improving  the  quaUty  of 
health  care  services;  and  reducing  the 
cost  of  health  care.  Attaining  these  goals 
provides  positive  residts  to  the 
phannaceutical  manufacturer,  the 
government,  and  individual  citizens 
alike.  In  addition  to  fulfilling  its  legal 
duty  to  avoid  submitting  false  or 
inaccurate  pricing  or  rebate  information 
to  any  Federal  health  care  program  or 
iUegal  marketing  activities,  a 
pharmaceutical  manufactiuer  may  gain 
important  additional  benefits  by 
voluntarily  implementing  a  compUance 
program.  'The  benefits  may  include: 

•  A  concrete  demonstration  to 
employees  and  the  community  at  large 


2  See  66  FR  31246  (June  11,  2001).  "Notice  for 
Solicitation  of  Information  and  Recommendations 
for  Developing  a  Compliance  Program  Guidance  for 
the  Pharmaceutical  Industry." 

»42  U.S.C  1320a-7b(b). 


of  the  company's  commitment  to  honest 
and  responsible  corporate  conduct; 

•  An  increased  likelihood  of 
preventing,  or  at  least  identifying,  and 
correcting  imlawful  and  imethical 
behavior  at  an  early  stage; 

•  A  mechanism  to  encourage 
employees  to  report  potential  problems 
and  allow  for  appropriate  internal 
inqimy  and  corrective  action;  and 

•  Through  early  detection  and 
reporting,  minimizing  any  financial  loss 
to  the  government  and  any 
corresponding  financial  loss  to  the 
company. 

The  OIG  recognizes  that  the 
implementation  of  a  compUance 
program  may  not  entirely  eliminate 
improper  conduct  from  the  operations 
of  a  pharmaceutical  manufacturer. 
However,  a  good  faith  effort  by  the 
company  to  comply  with  applicable 
statutes  and  regulations  as  weU  as 
Federal  health  care  program 
requirements,  demonstrated  by  an 
effective  compliance  program, 
significantly  reduces  the  risk  of 
unlawful  conduct  and  any  penalties  that 
result  from  such  behavior. 

A.  Application  of  Compliance  Program 
Guidance 

Given  the  wide  diversity  within  the 
pharmaceutical  industry,  there  is  no 
single  best  pharmaceutical  manufecturer 
compUance  program.  The  OIG 
recognizes  the  complexities  of  this 
industry  and  the  difiierences  among 
industry  members.  Some 
pharmaceutical  manufactiu«rs  are  smaU 
emd  may  have  limited  resources  to 
devote  to  compUance  measures. 
Conversely,  other  companies  are  well- 
estabUshed,  large  multi-national 
corporations  with  a  widely  dispersed 
work  force.  Some  companies  may  have 
weU-developed  compliance  programs 
already  in  place;  others  only  now  may 
be  initiating  such  efforts.  The  OIG  also 
recognizes  that  pharmaceutical 
manufactiuers  are  subject  to  extensive 
regulatory  requirements  in  addition  to 
fraud  and  abuse-related  issues  and  that 
many  pharmaceutical  manufacturers 
have  addressed  these  obUgations 
through  compliance  programs. 
Accordingly,  the  OIG  strongly 
encourages  pharmaceutical 
manufoctures  to  develop  and  implement 
or  refine  (as  necessary)  compUance 
elements  that  uniquely  address  the  areas 
of  potential  problems,  common  concern, 
or  high  risk  that  apply  to  their  own 
companies  (or,  as  appUcable,  to  the  U.S. 
operations  of  their  companies). 

For  example,  although  they  are  not 
exhaustive  of  aU  potential  risk  areas,  the 
OIG  has  identified  three  major  potential 
risk  areas  for  pharmaceutical 


manufacturers:  (1)  Integrity  of  data  used 
by  state  and  Federal  governments  to 
estabUsh  pa3rment;  (2)  kickbacks  and 
other  illegal  remuneration;  and  (3) 
compliance  with  laws  regulating  drug 
samples.  The  risk  areas  are  discussed  in 
greater  detail  in  section  II.B.2.  below. 
The  compliance  measures  adopted  by  a 
pharmaceutical  manufacturer  should  be 
tailored  to  fit  the  unique  enviroiunent  of 
the  company  (including  its 
organizational  structure,  operations  and 
resources,  as  well  as  prior  enforcement 
experience).  In  short,  the  OIG 
recommends  that  each  pharmaceutical 
manufacturer  should  adapt  the 
objectives  and  principles  underlying  the 
measures  outlined  in  this  guidance  to  its 
own  particular  circumstances. 

n.  CompUance  Program  Elements 

A.  The  Basic  Compliance  Elements 

The  OIG  believes  that  every  effective 
compUance  program  must  bc^in  with  a 
formal  conunitment  by  the 
pharmaceutical  manufocturer's  board  of 
directors  or  other  governing  body. 
Evidence  of  that  commitment  should 
include  the  aUocation  of  adequate 
resources,  a  timetable  for  the 
implementation  of  the  compUance 
measures,  and  the  identification  of  an 
individual  to  serve  as  a  compliance 
officer  to  ensure  that  each  of  the 
recommended  and  adopted  elements  is 
addressed.  Once  a  commitment  has 
been  undertaken,  a  compUance  officer 
should  immediately  be  chosen  to 
oversee  the  implementation  of  the 
compliance  program. 

The  elements  listed  below  provide  a 
comprehensive  and  firm  foimdation 
upon  which  an  effective  compUance 
program  may  be  built.  Further,  they  are 
likely  to  foster  the  development  of  a 
corporate  culture  of  compUance.  The 
OIG  recognizes  that  fuU  implementation 
of  all  elements  may  not  be  immediately 
feasible  for  all  pharmaceuUcal 
manufacturers.  However,  as  a  first  step, 
a  good  faith  and  meaningful 
commitment  on  the  part  of  the 
company's  management  will 
substantially  contribute  to  the  program's 
successful  implementation.  As  the 
compliance  program  is  implemented, 
that  commitment  should  filter  down 
through  management  to  every  employee 
and  contractor  of  the  pharmaceutical 
manufactiuer,  as  appUcable  for  the 
particular  individual. 

At  a  minimum,  a  comprehensive 
compliance  program  should  include  the 
foUowing  elements: 

(1)  The  development  and  distribution 
of  written  standards  of  conduct,  as  weU 
as  written  policies,  procedures  and 
protocob  that  verbalize  the  company's 
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commitment  to  compliance  (e.g.,  by 
including  adherence  to  the  compliance 
program  as  an  element  in  evaluating 
management  and  employees)  and 
address  specific  areas  of  potential  fraud 
and  abuse,  such  as  the  reporting  of 
pricing  and  rebate  information  to  the 
Federal  health  care  programs,  and  sales 
and  marketing  practices; 

(2)  The  designation  of  a  compliance 
officer  and  other  appropriate  bodies 
(e.g.,  a  corporate  compliance  committee) 
charged  with  the  responsibility  for 
developing,  operating,  and  monitoring 
the  compliance  program,  and  with 
authority  to  report  directly  to  the  board 
of  directors  and/or  the  president  or 
CEO: 

(3)  The  development  and 
implementation  of  regular,  effective 
education  and  training  programs  for  all 
affected  employees; 

(4)  The  creation  and  maintenance  of 
an  effective  line  of  communication 

^between  the  compliance  officer  and  all 
employees,  including  a  process  (such  as 
a  hotline  or  other  reporting  system)  to 
receive  complaints  or  questions,  and  the 
adoption  of  procedures  to  protect  the 
anonymity  of  complainants  and  to 
protect  whistle  blowers  from  retaliation; 

(5)  The  use  of  audits  and/or  other  risk 
evaluation  techniques  to  monitor 
compliance,  identify  problem  areas,  and 
assist  in  the  reduction  of  identified 
problems; 

(6)  The  development  of  policies  and 
procedures  addressing  the  non- 
employment  or  retention  of  excluded 
individuals  or  entities,  and  the 
enforcement  of  appropriate  disciplinary 
action  against  employees  or  contractors 
who  have  violated  company  policies 
and  procedures  and/or  applicable 
Federal  health  care  program 
requirements;  and 

(7)  The  development  of  policies  and 
procedures  for  the  investigation  of 
identified  instances  of  non-compliance 
or  misconduct.  These  should  include 
directions  regarding  the  prompt  and 
proper  response  to  detected  offenses, 
such  as  the  initiation  of  appropriate 
corrective  action  and  preventive 
measures. 

B.  Written  Policies  and  Procedures 

In  developing  a  compliance  program, 
every  pharmaceutical  manufacturer 
should  develop  and  distribute  written 
compliance  standards,  procedures,  and 
practices  that  guide  the  company  and 
the  conduct  of  its  employees  in  day-to- 
day operations.  These  policies  and 
procedures  should  be  developed  under 
the  direction  and  supervision  of  the 
compliance  officer,  the  compliance 
committee,  and  operational  managers. 
At  a  minimum,  the  policies  and 


procedures  should  be  provided  to  all 
employees  who  are  affected  by  these 
policies,  and  to  any  agents  or 
contractors  who  may  furnish  services 
that  inipact  Federal  health  care 
programs  (e.g.,  contractors  involved  in 
the  co-promotion  of  a  manufacturer's 
products). 

1 .  Code  of  Conduct 

Although  a  clear  statement  of  detailed 
and  substantive  policies  and  procedures 
is  at  the  core  of  a  compliance  program, 
the  OIG  recommends  that 
pharmaceutical  manufacturers  also 
develop  a  general  corporate  statement  of 
epical  and  compliance  principles  that 
will  guide  the  company's  operations. 
One  common  expression  of  this 
statement  of  principles  is  the  code  of 
conduct.  The  code  should  function  in 
the  same  fashion  as  a  constitution,  i.e., 
as  a  document  that  details  the 
fundamental  principles,  values,  and 
framework  for  action  within  an 
organization.  The  code  of  conduct  for  a 
pharmaceutical  manufacturer  should 
articulate  the  company's  expectations  of 
commitment  to  compUance  by 
management,  employees,  and  agents, 
and  should  summarize  the  broad  ethical 
and  legal  principles  under  which  the 
company  must  operate.  Unlike  the  more 
detailed  policies  and  procedures,  the 
code  of  conduct  should  be  brief,  easily 
readable,  and  cover  general  principles 
applicable  to  all  employees. 

As  appropriate,  the  OIG  strongly 
encourages  the  participation  and 
involvement  of  the  pharmaceutical 
manufacturer  s  board  of  directors,  CEO, 
president,  members  of  senior 
management,  and  other  personnel  from 
various  levels  of  the  organizational 
structure  in  the  development  of  all* 
aspects  of  the  compliance  program, 
especially  the  code  of  conduct. 
Management  and  employee  involvement 
in  this  process  communicates  a  strong 
and  explicit  commitment  by 
management  to  foster  compliance  with 
applicable  Federal  health  care  program 
requirements.  It  also  communicates  the 
need  for  all  employees  to  comply  with 
the  organization's  code  of  conduct  and 
policies  and  procedures." 

2.  Specific  Risk  Areas 

This  section  addresses  the  following 
major  risk  areas  for  pharmaceutical 
manufacturers:  (1)  Integrity  of  data  used 
by  state  and  Federal  governments  to 
establish  payment;  (2)  kickbacks  and 
other  illegal  remuneration;  and  (3) 
compliance  with  laws  regulating  drug 
samples.  This  section  fociises  on  areas 
that  are  currently  of  most  concern  to  the 
enforcement  community  and  is  not 
intended  to  be  exhaustive  of  all 


potential  risk  areas  for  pharmaceutical 
manufacturers. 

a.  Integrity  of  Data  Used  to  Establish 
Government  Reimbursenient.  Many 
Federal  and  state  health  care  programs 
establish  reimbursement  rates  for 
pharmaceuticals,  either  prospectively  or 
retrospectively,  using  price  and  sales 
data  directly  or  indirectly  furnished  by 
pharmaceutical  manufacturers.  The 
government  sets  reimbursement  with 
the  expectation  that  the  data  provided 
are  complete  and  accurate.  The  knowing 
submission  of  false,  fraudulent,  or 
misleading  information  is  actionable.  A 
pharmaceutical  manufacturer  may  be 
liable  under  the  False  Claims  Act,'»  if 
govenmient  reimbursement  (including, 
but  not  limited  to,  reimbursement  by 
Medicare  and  Medicaid)  for  the 
manufacturer  s  product  depends,  in 
whole  or  in  part,  on  information 
generated  or  reported  by  the 
manufacturer,  directly  or  indirectly,  and 
the  manufacturer  has  knowingly  (as 
defined  in  the  False  Claims  Act)  failed 
to  generate  or  report  such  information 
completely  and  accurately. 
Manufacturers  may  also  be  liable  for 
civil  money  penalties  under  various 
laws,  rules  and  regiilations.  Moreover, 
in  some  cinnmistances,  inaccurate  or 
incomplete  reporting  may  be  probative 
of  liability  \mder  the  Federal  anti- 
kickback  statute. 

Where  appropriate,  manufacturers 
reported  prices  should  accurately  take 
into  accoimt  price  reductions,  rebates, 
up-front  payments,  coupons,  goods  in 
kind,  free  or  reduced  price  services, 
grants,  or  other  price  concessions  or 
similar  benefits  offered  to  some  or  all 
purchasers.  If  a  discoimt,  price 
concession,  or  similar  benefit  is  offered 
on  purchases  of  multiple  products,  the 
discount,  price  concession,  or  similar 
benefit  should  be  fairly  apportioned 
among  the  products.  Underlying 
assumptions  used  in  connection  with 
reported  prices  should  be  reasoned, 
consistent,  and  appropriately 
documented,  and  pharmaceutical 
manufacturers  should  retain  all  relevant 
records  reflecting  reported  prices  and 
efforts  to  comply  with  Federal  health 
care  program  requirements. 

Given  the  importance  of  the  Medicaid 
Rebate  Program,  as  well  as  other 
programs  that  rely  on  Medicaid  Rebate 
Program  benchmarks  (such  as  the  340B 


*The  False  Claims  Act  (31  U.S.C.  3729-33) 
prohibits  knowingly  presenting  (or  causing  to  be 
presented)  to  the  Federal  government  a  false  or 
fraudulent  claim  for  payment  or  approval. 
Additionally,  it  prohibits  knowingly,  making,  or 
using  (or  causing  to  be  made  or  used)  a  false  record 
or  statement  to  get  a  fialse  or  fraudulent  claim  paid 
or  approved  by  the  Federal  government  or  its 
agents,  like  a  carrier,  other  claims  processor,  or  state 
Medicaid  program. 
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Program  ^),  manufacturers  should  pay 
particular  attention  to  ensuring  that  Uiey 
are  calculating  Average  Manufacturer 
Price  and  Best  Price  accurately  and  that 
they  are  paying  appropriate  rebate 
amounts  for  their  drugs.^ 

In  svim,  pharmaceutical 
manufactiirers  are  responsible  for 
ensuring  the  integrity  of  data  they 
generate  that  is  used  for  government 
reimbursement  purposes. 

b.  Kickbacks  and  Other  Illegal 
Remuneration.  Pharmaceutical 
manufecturers,  as  well  as  their 
employees  and  agents,  should  be  aware 
of  the  Federal  anti-kickback  statute,  and 
the  constraints  it  places  on  the 
marketing  and  promotion  of  products 
reimbursable  by  the  Federal  health  care 
programs.  The  anti-kickback  statute  is  a 
criminal  prohibition  against  payments 
(in  any  form,  whether  the  pajmients  are 
direct  or  indirect)  made  purposefully  to 
Induce  or  reward  referrals  of  Federal 
health  care  business.  The  anti-kickback 
statute  potentially  implicates  not  only 
the  offer  or  payment  of  anything  of 
value  for  patient  referrals,  but  also  the 
offer  or  payment  of  anything  of  value  in 
return  for  purchasing,  leasing,  ordering, 
or  arranging  for  or  recommending  the 
purchase,  lease,  or  ordering  of  any  item 
or  service  reimbursable  in  whole  or  part 
by  a  Federal  health  care  program.  Under 
certain  circiunstances,  a  violation  of  the 
anti-kickback  statute  may  give  rise  to 
liability  under  the  False  Claims  Act. 

Activities  that  fit  squarely  in  one  of 
the  safe  harbors  set  forth  in  42  CFR 
1001.952  are  deemed  immune  from 
sanction  tmder  the  anti-kickback  statute. 
We  recommend  that  pharmaceutical 
manufacturers  structure  their 
arrangements  to  fit  in  a  safe  harbor 
whenever  possible.  Potentially  relevant 
safe  harbors  include:  personal  services 
and  management  contracts,  warranties, 
discounts,  employees,  group  purchasing 
organization  arrangements,  and  shared 
risk  arrangements.  Even  where  an 
arrangement  cannot  be  structiired  to  fit 
in  a  safe  harbor,  the  safe  harbor 
regulations  (and  accompanying  Federal 
Register  preambles)  provide  valuable 
guidance  for  assessing  risk  of  abuse 
imder  the  anti-kickback  statute.  In 
addition,  parties  seeking  guidance  about 
their  particular  arrangements  may  apply 


'The  340  B  program,  contained  as  part  of  the 
Public  Health  Services  Act  and  codified  at  42  U.S.C. 
256b,  is  administered  by  the  Health  Resources  and 
Services  Administration  (HRSA). 

*42  U.S.C  1396r-8.  Average  Manufacturer  Price 
are  defined  in  the  statute  at  42  U.S.C.  1396i^(k)(l) 
and  1396r-8(c)(l).  respectively.  CMS  has  provided 
further  guidance  on  these  terms  in  the  National 
Drug  Rebate  Agreement  and  in  Medicaid  Program 
Releases  available  through  its  Web  site  at 
http.-www.hcfa.gpv/medicaid/drugs/drug.mpg.btm. 


for  an  OIG  advisory  opinion  using  the 
procedures  set  out  at  42  CFR  part  1008. 

The  following  discussion  addresses 
key  areas  of  potential  risk  under  the 
anti-kickback  statute  arising  from 
pharmaceutical  manufacturers 
relationships  with  three  groups: 
purchasers;  physicians  and  other  health 
care  professionals;  and  sales  agents. 
This  discussion  is  intended  to  be 
illustrative,  not  exhaustive,  of  potential 
risk  areas. 

(1)  Relationships  with  Purchasers,  (a) 
Discounts  and  Other  Terms  of  Sale. 
Pharmaceutical  manufacturers  offer 
customers  a  variety  of  price  concessions 
and  similar  benefits  to  induce  the 
purchase  of  their  products.  Such 
inducements  potentially  implicate  the 
anti-kickback  statute  if  the  products  are 
reimbursable  to  the  customers,  in  whole 
or  in  part,  directly  or  indirectly,  by  any 
of  the  Federal  health  care  programs. 
Moreover,  price  concessions  and  similar 
benefits  offered  to  a  wholesaler 
potentially  implicate  the  statute  if  the 
concessions  or  benefits  are  offered  to 
induce  the  wholesaler  to  purchase  the 
products  and  to  recommend  the 
products  to,  or  arrange  for  the  purchase 
of  the  products  by,  customers  that 
submit  claims  to  the  Federal  health  care 
programs.  Finally,  incentive  payments 
to  GPOs,  PBMs,  and  other  persons  or 
entities  in  a  position  to  influence  the 
purchase  of  a  manufacturers's  products, 
but  that  do  not  themselves  purchase  the 
products,  also  potentially  implicate  the 
anti-kickback  statute. 

Discounts.  The  anti-kickback  statute 
contains  a  broad  exception  for  discounts 
offered  to  customers  that  submit  claims 
to  the  Federal  health  care  programs,  if 
the  discoimts  are  properly  disclosed  and 
accurately  reporteid.  See  42  U.S.C. 
1320a-7b(b)(3)(A);  42  CFR  1001.952(h). 
However,  to  qualify  for  the  exception, 
the  discount  must  be  in  the  form  of  a 
reduction  in  the  price  of  the  good  or 
service  based  on  an  arms-length 
transaction.  In  other  words,  the 
exception  covers  only  actual  reductions 
in  the  product's  price.  Moreover,  the 
regulations  provide  that  the  discount 
must  be  given  at  the  time  of  sale  or,  in 
certain  cases,  set  at  the  time  of  sale, 
even  if  finally  determined  subsequent  to 
the  time  of  sale  (i.e.,  a  rebate).  Other 
kinds  of  price  concessions  (including, 
but  not  limited  to,  discounts  on  other 
products,  other  free  or  reduced  price 
goods  or  services,  "educational"  or 
other  grants,  "conversion  payments," 
signing  bonuses,  or  "up-front  rebates") 
do  not  qualify  for  the  discount 
exception  and  should  be  carefully 
reviewed. 

Manufecturers  offisring  discoimts 
should  thoroughly  familiarize 


themselves,  and  have  their  sales  and 
marketing  personnel  familiarize 
themselves,  with  the  discoimt  safe 
harbor  at  42  CFR  1001.952(h).  hi 
particular,  manufacturers  should  pay 
attention  to  the  safe  harbor  requirements 
applicable  to  "sellers"  and  "offerors"  of 
discounts.  Under  the  safe  harbor,  sellers 
and  offerors  have  specific  obligations 
that  include  (i)  informing  a  customer  of 
any  discount  and  of  the  customer's 
reporting  obligations  with  respect  to 
that  discount  and  (ii)  refraining  from 
any  action  that  would  impede  a 
customer's  ability  to  comply  with  the 
safe  harbor.  To  fulfill  the  saie  harbor 
requirements,  manufacturers  will  need 
to  know  how  their  customers  submit 
claims  to  the  Federal  health  care 
programs  (e.g.,  whether  the  customer  is 
a  managed  care,  cost-based,  or  charge- 
based  biller). 

Other  terms  of  sale.  Any 
remuneration  provided  as  part  of  a  sale, 
other  than  a  price  reduction  covered  by 
the  discount  exception,  potentially 
implicates  the  anti-kickback  statute. 
Non-price  terms  of  sale  make  it  difficult 
to  ensure  that  the  value  of  the 
remuneration  is  appropriately 
apportioned  and  accurately  reported 
and  that  costs  are  not  shifted 
disproportionately  irom  private  payers 
to  Uie  Federal  health  care  programs. 
Arrangements  involving  such  non-price 
terms  should  be  evaluated  on  a  case-by- 
case  basis.  Arrangements  that  may 
increase  the  risk  of  ovenitilization, 
higher  government  program  costs, 
inappropriate  steering  of  Federal  health 
care  business,  or  unfair  competition  are 
particularly  suspect. 

Pharmaceutical  manufacturers 
sometimes  offer  certain  services  in 
connection  with  the  sale  of  their 
products.  Such  services  include,  among 
other  things,  product-related  billing 
assistance  programs,  reimbursement 
consultation,  or  other  types  of  programs. 
Any  time  a  pharmaceutical 
manufacturer  provides  free  or  below 
market  rate  goods  or  services  to  a 
purchaser  (or  other  potential  referral 
source,  such  as  a  physician  who  might 
prescribe  a  manufacturer  s  product  or  a 
PBM  that  might  put  it  on  a  formulary), . 
it  should  examine  whether  it  is 
providing  a  valuable  tangible  benefit  to 
the  recipient  with  the  intent  to  induce 
or  reward  referrals.  For  example,  a 
manufecturer  should  examine  whether 
the  services  are  made  available  to  all 
customers  or  only  to  a  select  group  (e.g., 
high  volume  prescribers).  If  the 
purchaser  or  referral  source  is  in  a 
position  to  make  or  influence  referrals, 
and  if  the  goods  or  services  provided  by 
the  manufacturer  eliminate  an  expense 
that  the  purchaser  or  referral  source 
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would  have  otherwise  incurred,  the 
arrangement  is  likely  to  be  problematic 
from  a  kickback  perspective.  Similarly, 
if  a  manufacturer  provides  a  service 
having  no  independent  value  (such  as 
limited  reimbursement  support  services 
in  connection  with  its  own  products)  in 
tandem  with  another  service  or  program 
that  confers  a  benefit  on  a  referring 
provider  (such  as  one  that  eliminates 
normal  financial  risks),  the  arrangement 
could  raise  kickback  concerns.  For 
example,  the  anti-kickback  statute 
would  be  implicated  if  a  manufacturer 
were  to  couple  a  reimbursement  support 
service  with  (i)  a  requirement  that  a 
purchaser  pay  for  wdered  products  only 
if  the  purchaser  is  paid  or  (ii)  a 
guarantee  of  a  minimum  "spread" 
between  the  purchase  price  and  third 
party  reimbursement  levels. 

(b)  Average  Wholesale  Price.  The 
"spread"  is  the  difference  between  the 
amount  a  customer  pays  for  a  product 
and  the  amount  the  customer  receives 
upon  resale  of  the  product  to  the  patient 
or  other  payer.  In  many  situations  under 
the  Federal  programs,  pharmaceutical 
manufacturers  control  not  only  the 
amount  at  which  they  sell  a  product  to 
their  customers,  but  also  the  amount 
those  customers  who  purchase  the 
product  for  their  own  accounts  and 
thereafter  bill  the  Federal  health  care 
programs  will  be  reimbursed.  A  subset 
of  the  manufacturer's  customers, 
including  certain  medical  specialists, 
PBMs,  HMOs,  and  institutional 
providers,  are  also  in  a  position  to 
influence  substantially  a  physician's  or 
other  health  care  professional's 
selection  of  the  product.  To  the  extent 
that  a  manufacturer  controls  the 
"spread,"  it  controls  its  customer's 
profit. 

Average  Wholesale  Price  (AWP)  is  the 
benchmark  often  used  to  set 
reimbursement  for  prescription  drugs 
under  the  Medicare  Part  B  program.  For 
covered  drugs  and  biologiccds.  Medicare 
Part  B  generally  reimburses  at  "95 
percent  of  average  wholesale  price."  42 
U.S.C.  1395u(o).  Similarly  many  state 
Medicaid  programs  and  other  payers 
base  reimbursement  for  drugs  and 
biologicals  on  AWP.  Generally,  AWP  is 
reported  directly  by  pharmaceutical 
manufacturers. 

A  pharmaceutical  manufacturer's 
purposeful  manipulation  of  the  AWP  to 
increase  its  customers  profits  by 
increasing  the  amount  the  Federal 
health  care  programs  reimburse  its 
customers  implicates  the  anti-kickback 
statute.  Unlike  bona  fide  discounts, 
which  transfer  remuneration  from  a 
seller  to  a  buyer,  manipulation  of  the 
AWP  transfers  remuneration  to  a  seller's 
immediate  customer  from  a  subsequent 
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purchaser  (the  Federal  or  state 
government).  Under  the  anti-kickback 
statute,  offering  remuneration  to  a 
purchaser  or  referral  source  is  improper 
if  one  purpose  is  to  induce  the  purchase 
or  referral  of  program  business. 

In  the  light  of  this  risk,  the  OIG 
recommends  that  manufacturers  review 
their  AWP  reporting  practices  and 
methodology  to  confirm  that  marketing 
considerations  do  not  influence  the 
process.  Furthermore,  memufacturers 
should  review  their  marketing  practices. 
Manipulation  of  the  AWP  to  induce 
customers  to  piu-chase  a  product, 
coupled  with  active  marketing  of  the 
spread  is  evidence  of  the  unlawful 
intent  necessary  to  trigger  the  anti- 
kickback  statute.  Active  marketing  of 
the  spread  includes,  for  example,  sales 
representatives  promoting  the  spread  as 
a  reason  to  purchase  the  product  or 
guaranteeing  a  certain  profit  or  spread 
in  exchange  for  the  purchase  of  a 
product. 

(2)  Relationships  with  Physicians  and 
Other  Health  Care  Professionals. 
Pharmaceutical  manufacturers  and  their 
agents  may  have  a  variety  of 
remunerative  relationships  with 
physicians  and  other  health  care 
professionals  who  order  or  prescribe 
their  products.  As  these  relationships 
may  implicate  the  anti-kickback  statute, 
they  should  be  examined  carefully. 
Relationships  with  particular  parties 
should  be  evaluated  individually  and  in 
the  aggregate.  The  following  discussion 
highlights  some  of  the  most  significant 
areas  of  potential  risk. 

"Switching"  arrangements.  As  noted 
in  the  1994  Special  Fraud  Alert  (59  FR 
65372;  December  19, 1994),  product 
conversion  arrangements  (also  known  as 
"switching"  arrangements)  are  suspect 
under  the  anti-kickback  statute. 
Switching  arrangements  involve 
pharmaceutical  manufacturers  offering 
pharmacies.  PBMs,  physicians  or  other 
prescribers  cash  payments  or  other 
benefits  each  time  a  patient's 
prescription  is  changed  to  the 
manufacturer's  product  ft-om  a 
competing  product.  This  activity 
implicates  the  statute,  and,  while  such 
programs  may  be  permissible  in  certain 
managed  care  arrangements, 
manufacturers  should  review  any 
marketing  practices  utilizing 
"switching"  payments  in  connection 
with  products  reimbursable  by  Federal 
health  care  programs  very  carefully.  In 
addition,  arrangements  that  have  the 
effect  of  rewarding  switching  indirectly 
should  also  be  carefully  reviewed.  Such 
arrangements  include  payments  by 
pharmaceutical  manufacturers  to 
pharmacies,  PBMs,  or  others  for 
contacting  patients  or  their  physicians 


to  encourage  them  change  a  prescription 
fi-om  another  product  to  the  company's 
product,  and  discounts  or  rebates  based 
on  movement  of  market  share. 

Consulting  and  advisory  payments. 
Pharmaceutical  manufacturers 
frequently  engage  physicians  and  other 
health  care  professionals  to  act  as 
"consultants,"  "advisors,"  oj 
"researchers"  in  connection  with 
various  types  of  marketing  and  research 
activities.  For  instance,  pharmaceutic^ 
manufacturers  may  engage  physicians  to 
perform  research,  data  collection,  and 
consulting  services,  to  serve  on  advisory 
boards,  to  participate  in  focus  groups,  or 
to  speak  at  meetings.  While  there  may 
be  legitimate  purposes  to  these 
arrangements,  they  pose  a  substantial 
risk  of  fraud  and  abuse;  without 
appropriate  safeguards,  they  can  result 
in  payments  for  referralis. 

Pharmaceutical  manufactiu^rs  should 
ensure  that  they  (and  their  sales  agents) 
compensate  health  care  professionals 
only  for  providing  actual,  reasonable, 
and  necessary  services  and  that  the 
arrangements  are  not  merely  token 
arrangements  created  to  disguise 
otherwise  improper  payments. 
Moreover,  payments  should  be  fair 
market  value  for  the  services  rendered, 
and  manufacturers  should  take  steps  to 
ensure  appropriate  documentation  of 
the  fair  market  value  determination,  as 
well  as  the  performance  of  the  services. 
Whenever  possible,  the  OIG 
recommends  that  consulting  and 
advisory  arrangements  be  structured  to 
fit  in  the  personal  services  safe  harbor 
(42  CFR  1001.952(d)). 

Other  remuneration.  Pharmaceutical 
companies  and  their  employees  and 
agents  engage  in  a  number  of  other 
arrangements  that  offer  benefits,  directly 
or  indirectly,  to  physicians  or  others  in 
a  position  to  make  or  influence  referrals. 
These  arrangements  potentially 
implicate  the  anti-kickback  statute. 
They  include: 

•  Entertainment,  recreation,  travel, 
meals,  or  other  benefits  in  association 
with  information  or  marketing 
presentations; 

•  Sponsorship  or  other  financing 
related  to  third-party  educational 
conferences  and  meetings  attended  or 
taught  by  physicians  or  others  in  a 
position  io  generate  or  influence 
referrals; 

•  Scholarships  and  educational 
funds; 

•  Grants  for  research  and  education; 
and 

•  Gifts,  gratuities,  and  other  business 
courtesies. 

These  practices  raise  a  particular  risk 
where  they  involve  parties  in  a  position 
to  prescribe  or  order  the  manufacturer's 
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products  or  to  influence  such 
prescriptions  or  orders.  These  parties 
include  physicians  and  other  health 
care  professionals,  as  well  as  PBMs, 
GPOs,  hospital  systems,  and  the  like. 

With  respect  to  these  practices,  a  good 
starting  point  for  compliance  purposes 
is  the  "PhRMA  Gode  on  Interactions 
with  Healthcare  Professionals"  (the 
"PhRMA  Code"  ),  a  voluntary  code 
promulgated  by  the  Executive 
Committee  of  the  Pharmaceutical 
Research  and  Manufacturers  of  America 
(PhRMA),  that  became  effective  July  1, 
2002.  It  is  available  through  PhRMA's 
Web  site  at  http://www.phnna.org.  The 
PhRMA  Code  provides  useful  guidance 
for  evaluating  relationships  with 
physicians  and  other  health  care 
professionals.  The  OIG  recommends 
that  pharmaceutical  manufacturers  at  a 
minimum  comply  with  the  standards  set 
by  the  PhRMA  Code.  Arrangements  that 
fail  to  meet  the  minimum  standards  set 
out  in  the  PhRMA  Code  are  likely  to 
receive  increased  scrutiny  from 
government  authorities. 

While  the  PhRMA  Code  provides 
important  and  practicable  benchmarks 
for  manufacturers  and  government 
when  evaluating  practices  involving 
gifts,  gratuities,  and  other  benefits,  it 
must  be  understood  that  compliance 
with  the  relevant  sections  of  the  PhRMA 
Code  will  not  necessarily  protect  a 
manufacturer  from  prosecution  or 
liability  for  illegal  conduct.  Thus,  all 
arrangements  should  be  reviewed  with 
the  following  issues,  among  others,  in 
mind: 

•  Is  the  gift  or  other  benefit  made  to 
a  person  in  a  position  to  generate  or 
influence  business  for  the  paying  party? 

•  Does  the  gift  or  other  benefit  take 
into  accoxmt,  directly  or  indirectly,  the 
volume  or  value  of  business  generated 
(e.g.,  is  the  payment  or  gift  only  given 
to  persons  who  have  prescribed  or  agree 
to  prescribe  the  product)? 

•  Is  the  gift  or  benefit  more  than 
nominal  in  value  and/or  does  it  exceed 
the  fair  market  value  of  any  legitimate 
service  rendered  to  payer? 

•  Is  the  gift  or  benefit  unrelated  to 
any  services  at  all  other  than  the  referral 
of  Federal  health  care  business? 

(3)  Relationships  with  Sales  Agents. 
Sales  agents,  whether  employees  or 
independent  contractors,  are  in  the 
business  of  recommending  or  arranging 
for  the  purchase  of  the  items  or  services 
they  offer  for  sale  on  behalf  of  the 
pharmaceutical  manufacturer  they 
represent.  Accordingly,  any 
compensation  arrangement  between  a 
pharmaceutical  manufacturer  and  a 
sales  agent  for  the  purpose  of  selling 
health  care  items  or  services  that  are 
directly  or  indirectly  reimbursable  by  a 


Federal  healthJcare  program  potentially 
implicates  the  anti-kickback  statute, 
irrespective  of  the  methodology  used  to 
compensate  the  agent.  In  addition,  sales 
agents  may  engage  in  improper 
marketing  and  promotional  activities 
that  may  give  rise  to  manufacturer 
liability.  Of  particular  concern  are 
situations  in  which  a  sales  agent's 
express  or  implied  duties  include 
offering  or  paying  remuneration  (in  any 
form)  to  purchasers  or  prescribers  of  the 
pharmaceutical  manufacturer's  products 
or  in  which  a  sales  agent's 
compensation  methodology  creates  an 
undue  incentive  to  engage  in  aggressive 
marketing  or  promotional  practices. 

As  an  initisu  matter,  the  safe  harbors 
for  personal  services  arrangements  and 
employment,  42  CFR  1001.952(d)  and 
(i),  are  available  to  protect  many 
compensation  arrangements  with  sales 
agents.  While  compliance  with  safe 
harbors  is  volimtary  and  failure  to 
comply  does  not  necessarily  mean  that 
an  arrangement  violates  the  anti- 
kickback  statute,  the  OIG  strongly 
reconunends  that  manufacturers 
structure  their  relationships  writh  their 
sales  force  to  fit  in  a  safe  harbor 
whenever  possible.  Compensation 
arrangements  with  sales  personnel  that 
do  not  fit  in  a  safe  harbor  should  be 
reviewed  carefully. 

It  is  in  a  pharmaceutical 
manufacturer's  best  interests  to:  (i) 
Develop  a  regular  and  comprehensive 
training  program  for  its  sales  force, 
including  refiesher  and  updated 
training  on  a  regular  basis,  either  in 
person  or  through  newsletters, 
memoranda,  or  the  like;  (ii)  institute  and 
implement  corrective  action  and 
disciplinary  policies  applicable  to  sales 
agents  who  engage  in  improper 
marketing;  (iii)  avail  itself  of  the 
advisory  opinion  process  if  it  has 
questions  about  particular  practices 
used  by  its  sales  force;  and  (iv)  establish 
an  effective  system  for  tracking, 
compiling,  and  reviewing  information 
about  sales  force  activities. 

c.  Drug  Samples.  The  provision  of 
drug  samples  is  a  widespread  industry 
practice  that  can  benefit  patients,  but 
can  also  be  an  area  of  potential  risk  to 
a  pharmaceutical  manufacturer.  The 
Prescription  Drug  Marketing  Act  of  1987 
(PDMA)  governs  the  distribution  of  drug 
samples  and  forbids  their  sale.  21  U.S.C. 
353(c)(1).  A  drug  sample  is  defined  to  be 
a  unit  of  the  drug  "that  is  not  intended 
to  be  sold  *   *  *  and  is  intended  to 
promote  the  sale  of  the  drug".  21  U.S.C. 
353(c)(1).  Failure  to  comply  with  the 
requirements  of  PDMA  can  result  in 
PDMA  sanctions.  In  some 
circumstances,  if  the  samples  have 
monetary  value  to  the  recipient  (e.g.,  a 


physician)  and  are  used  to  4reat  Federal 
health  care  program  beneficiaries,  the 
provision  of  samples  may  also  trigger 
potential  False  Claims  Acts  or  kickback 
liability. 

Pharmaceutical  manufacturers  should 
closely  follow  the  PDMA  requirements 
(including  all  documentation 
requirements).  In  addition, 
manufacturers  can  minimize  their  risk 
of  liability  by  (i)  training  their  sales 
force  to  inform  sample  recipients  in  a 
meaningful  maimer  that  samples  may 
not  be  sold  or  billed;  (ii)  clearly  and 
conspicuously  labeling  individual 
samples  aJs  units  that  may  not  be  sold; 
and  (iii)  including  on  packaging  and  any 
documentation  related  to  the  samples 
(such  as  shipping  notices  or  invoices)  a 
clear  and  conspicuous  notice  that  the 
samples  are  subject  to  PDMA  and  may 
not  be  sold.  Recent  government 
enforcement  activity  has  focused  on 
instances  in  which  drug  samples  were 
provided  to  physicians  who,  in  turn, 
sold  them  to  the  patient  or  billed  them 
to  the  Federal  health  care  programs  on 
behalf  of  the  patient. 

C.  Designation  of  a  Compliance  Officer 
and  a  Compliance  Committee 

1 .  Compliance  Officer 

Every  pharmaceutical  manufacturer 
should  designate  a  compliance  officer  to 
serve  as  the  focal  point  for  compliance 
activities.  This  responsibility  may  be  the 
individual's  sole  duty  or  added  to  other 
management  responsibilities,  depending 
upon  the  size  and  resources  of  the 
company  and  the  complexity  of  the  task. 
If  the  individual  has  additional 
management  responsibilities,  the 
pharmaceutical  manufacturer  should 
ensure  that  the  individual  is  able  to 
dedicate  adequate  and  substantive  time 
and  attention  to  the  compliance 
functions.  Similarly,  if  the  compliance 
officer  delegates  some  of  the  compliance 
duties,  he  or  she  should,  nonetheless, 
remain  sufficiently  involved  to  fulfill 
the  compliance  oversight  function. 

Designating  a  compliance  officer  with 
the  appropriate  authority  is  critical  to 
the  success  of  the  program,  necessitating 
the  appointment  of  a  high-level  official 
with  direct  access  to  the  company's 
president  or  CEO,  board  of  directors,  all 
other  senior  management,  and  legal 
counsel.  The  compliance  officer  should 
have  sufficient  funding,  resources,  and 
staff  to  perform  his  or  her 
responsibilities  fully.  The  compliance 
officer  should  be  able  to  effectuate 
change  within  the  organization  as 
necessary  or  appropriate  and  to  exercise 
independent  judgment.  Optimal 
placement  of  the  compliance  officer 
within  the  organization  will  vary 
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according  to  the  particular  situation  of 
a  manufacturer.^ 

Coordination  and  communication 
with  other  appropriate  individuals  or 
business  units  are  the  key  functions  of 
the  compliance  officer  with  regard  to 
planning,  implementing  or  enhancing, 
and  monitoring  the  compliance 
program.  The  complianc&officer's 
primary  responsibilities  should  include: 

•  Overseeing  and  monitoring 
implementation  of  the  compliance 
program;^ 

•  Reporting  on  a  regular  basis  to  the 
company's  board  of  directors,  CEO  or 
president,  and  compliance  committee  (if 
applicable)  on  compliance  matters  and 
assisting  these  individuals  or  groups  to 
establish  methods  to  reduce  the 
company's  vulnerability  to  fraud  and 
abuse; 

•  Periodically  revising  the 
compliance  program,  as  appropriate,  to 
respond  to  changes  in  the  company's 
needs  and  applicable  Federal  health 
care  program  requirements,  identified 
weakness  in  the  compliance  program,  or 
identified  systemic  patterns  of  non- 
compliance; 

•  Developing,  coordinating,  and 
participating  in  a  multifaceted 
educational  and  training  program  that 
focuses  on  the  elements  of  the 
compliance  program,  and  seeking  to 
ensure  that  all  affected  employees  and 
management  understand  and  comply 
with  pertinent  Federal  and  state 
standards; 

•  Ensuring  that  independent 
contractors  and  agents,  particularly 
those  agents  and  contractors  who  are 
involved  in  sales  and  marketing 
activities,  are  aware  of  the  requirements 
of  the  company's  compliance  program 
with  respect  to  sales  and  marketing 
activities,  among  other  things: 

•  Coordinating  personnelissues  with 
the  company's  Human  Resources/ 
Personnel  office  (or  its  equivalent)  to 


'  The  OIG  believes  it  is  generally  not  advisable  for 
the  compliance  function  to  be  sutwrdinate  to  the 
phannaceutical  manufacturer's  general  counsel,  or 
comptroller  or  similar  financial  officer.  Separation 
of  the  compliance  function  helps  to  ensure 
independent  and  objective  legal  reviews  and 
financial  analysis  of  the  company's  compliance 
efforts  and  activities.  By  separating  the  compliance 
function  from  the  key  management  positions  of 
general  counsel  or  chief  financial  officer  (where  the 
size  and  structure  of  the  pharmaceutical 
manufacturer  make  this  a  feasible  option),  a  system 
of  checks  and  balances  is  established  to  more 
effectively  achieve  the  goals  of  the  compliance 
program. 

"  For  companies  with  phannaceutical 
manufacturers  multiple  divisions  or  regional 
offices,  the  OIG  encourages  coordination  with  each 
company  location  through  the  use  of  a  compliance 
officer  located  in  corporate  headquarters  who  is 
able  to  communicate  with  parallel  compliance 
liaisons  in  each  division  or  regional  office,  m 
appropriate. 


ensure  that  the  List  of  Excluded 
Individuals/Entities  ^  has  been  checked 
with  respect  to  all  employees  and 
independent  contractors; 

•  Assisting  the  company's  internal 
auditors  in  coordinating  internal 
compliance  review  and  monitoring         > 
activities; 

•  Reviewing  and,  where  appropriate, 
acting  in  response  to  reports  of  non- 
compliance received  through  the  hotline 
(or  other  established  reporting 
mechanism)  or  otherwise  brought  to  his 
or  her  attention  [e.g.,  as  a  result  of  an 
internal  audit  or  by  corporate  counsel 
who  may  have  been  notified  of  a 
potential  instance  of  non-compliance); 

•  Independently  investigating  and 
acting  on  matters  related  to  compliance. 
To  that  end,  the  compliance  officer 
should  have  the  flexibility  to  design  and 
coordinate  internal  investigations  (e.g., 
responding  to  reports  of  problems  or 
suspected  violations)  and  any  resulting 
corrective  action  (e.g.,  making  necessary 
improvements  to  policies  and  practices, 
and  taking  appropriate  disciplinary 
action)  with  various  company  divisions 
or  departments; 

•  Participating  with  the  company  s 
counsel  in  the  appropriate  reporting  of 
any  self-discovered  violations  of  Federal 
health  care  program  requirements:  and 

•  Continuing  the  momentum  and,  as 
appropriate,  revision  or  expansion  of 
the  compliance  program  after  the  initial 
years  of  implementation. i° 

The  compliance  officer  must  have  the 
authority  to  review  all  documents  and 
other  information  relevant  to 
compliance  activities.  This  review 
authority  should  enable  the  compliance 
officer  to  examine  interactions  with 
government  programs  to  determine 
whether  the  company  is  in  compliance 
with  Federal  health  care  program 
reporting  and  rebate  requirements  and 
to  examine  interactions  with  health  care 
professionals  that  could  violate 
kickback  prohibitions  or  other  Federal 
health  care  programs  requirements. 
Where  appropriate,  the  compliance 


^  As  part  of  its  commitment  to  compliance,  a 
pharmaceutical  manufacturer  should  carefully 
consider  whether  to  hire  or  do  business  with 
individuals  or  entities  that  have  been  sanctioned  by 
the  OIG.  The  List  of  Excluded  Individuals  and 
Entities  can  be  checked  electronically  and  is 
accessible  through  the  OIG's  Web  site  at:  http:// 
oig.hhs.gov. 

'"There  are  many  approaches  the  compliance 
officer  may  enlist  to  maintain  the  vitality  of  the 
compliance  program.  Periodic  on-site  visits  of 
regional  operations,  bulletins  with  compliance 
updates  and  reminders,  distribution  of  audiotapes, 
videotapes.  CD-ROMs,  or  computer  notifications 
about  different  risk  areas,  lectures  at  management 
and  employee  meetings,  and  circulation  of  recent 
articles  or  publications  discussing  fraud  and  abuse 
are  some  examples  of  approaches  the  compliance 
officer  may  employ. 


officer  should  seek  the  advice  of 
competent  legal  counsel  about  these 
matters. 

2.  Compliance  Committee 

The  OIG  recommends  that  a 
compliance  committee  be  established  to 
advise  tbe  compliance  officer  and  assist 
in  the  implementation  of  the 
compliance  program."  When 
developing  an  appropriate  team  of 
people  to  serve  as  the  pharmaceutical 
manufacturer  s  compliance  committee, 
the  company  should  consider  a  variety 
of  skills  and  personality  traits  that  are 
expected  from  the  team  members.  The 
company  should  expect  its  compliance 
conmiittee  members  and  compliance 
officer  to  demonstrate  high  integrity, 
good  judgment,  assertiveness,  and  an 
approachable  demeanor,  while  eliciting 
the  respect  and  trust  of  company 
employees.  These  interpersonal  skills 
are  as  important  as  the  professional 
experience  of  the  compliance  officer 
and  each  member  of  the  compliance 
committee. 

Once  a  pharmaceutical  manufacturer 
chooses  the  people  who  will  accept  the 
responsibilities  vested  in  members  of 
the  compliance  committee,  the  company 
needs  to  train  these  individuals  on  the 
policies  and  procedures  of  the 
compliance  program,  as  well  as  how  to 
discharge  their  duties.  The  OIG 
recognizes  that  some  pharmaceutical 
manufacturers  (e.g.,  small  companies  or 
those  with  limited  budgets)  may  not 
have  the  resources  or  the  need  to 
establish  a  compliance  committee. 
However,  when  potential  problems  are 
identified  at  such  companies,  the  OIG 
recommends  the  creation  of  a  task  force 
to  address  the  particular  issues.  The 
members  of  the  task  force  may  vary 
depending  upon  the  area  of  concern.  For 
example,  if  the  compliance  officer 
identifies  issues  relating  to  improper 
inducements  to  the  company's 
purchasers  or  prescribers,  the  OIG 
recommends  that  a  task  force  be 
organized  to  review  !he  arrangements 
and  interactions  with  those  purchasers 
or  prescribers.  In  essence,  the 
compliance  committee  is  an  extension 
of  the  compliance  officer  and  provides 
the  organization  with  increased 
oversight 


' '  The  compliance  committee  benefits  from 
having  the  perspectives  of  individuals  with  varying 
responsibilities  and  areas  of  knowledge  in  the 
organization,  such  as  operations,  finance,  audit, 
human  resources,  legal,  and  sales  and  marketing,  as 
well  as  employees  and  managers  of  key  operating 
units.  The  compliance  officer  should  be  an  integral 
member  of  the  committee.  All  committee  members 
should  have  the  requisite  seniority  and 
comprehensive  experience  within  their  respective 
departments  to  recommend  and  implement  any 
necessary  changes  to  policies  and  procedures. 
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D.  Conducting  Effective  Training  and 
Education 

The  proper  education  and  training  of 
officers,  directors,  employees, 
contractors,  and  agents,  and  periodic 
retraining  of  personnel  at  all  levels  are 
critical  elements  of  an  effective 
compliance  program.  A  pharmaceutical 
manufacturer  must  take  steps  to 
communicate  effectively  its  standards 
and  procedures  to  all  affected  personnel 
by  requiring  participation  in  appropriate 
training  programs  and  by  other  means, 
isuch  as  disseminating  publications  that 
explain  specific  requirements  in  a 
practical  manner.  These  training 
programs  should  include  general 
sessions  summarizing  the 
manufacturer's  compliance  program, 
written  standards,  and  applicable 
Federal  health  care  program 
requirements.  All  employees  and,  where 
feasible  and  appropriate,  contractors 
should  receive  the  general  training. 
More  specific  trainingon  issues,  such  as 
(i)  the  anti-kickback  statute  and  how  it 
applies  to  pharmaceutical  sales  and 
marketing  practices  and  (ii)  the 
calculation  and  reporting  of  pricing 
information  and  payment  of  rebates  in 
connection  with  Federal  health  care 
programs,  should  be  targeted  at  those 
employees  and  contractors  whose  job 
requirements  make  the  information 
relevant.  The  specific  training  should  be 
tailored  to  make  it  as  meaningful  as 
possible  for  the  participants. 

Managers  and  employees  of  specific 
divisions  can  assist  in  identifying 
specialized  areas  that  require  training 
and  in  carrying  out  such  training. 
Additional  areas  for  training  may  also 
be  identified  through  internal  audits 
and  monitoring  and  from  a  review  of 
any  past  compliance  problems  of  the 
pharmaceutical  manufacturer  or 
similarly-situated  companies.  Training 
instructors  may  come  from  outside  or 
inside  the  organization,  but  must  be 
qualified  to  present  the  subject  matter 
involved  and  sufficiently  experienced  in 
the  issues  presented  to  adequately  field 
questions  and  coordinate  discussions 
among  those  being  trained.  Ideally, 
training  instructors  should  be  available 
for  follow-up  questions  after  the  formal 
training  session  has  been  conducted. 
The  phannaceutical  manufacturer 
should  train  new  employees  soon  after 
they  have  started  working.  Training 
programs  and  materials  should  be 
designed  to  take  into  account  the  skills, 
experience,  and  knowledge  of  the 
individual  trainees.  The  compliance 
officer  should  document  any  formal 
training  imdertaken  by  the  company  as 
part  of  the  compliance  program.  The 
company  should  retain  adequate  records 


of  its  training  of  employees,  including 
attendance  logs,  descriptions  of  the 
training  sessions,  and  copies  of  the 
material  distributed  at  training  sessions. 

The  OIG  suggests  that  all  relevant 
personnel  (i.e.,  employees  as  well  as 
agents  of  the  phannaceutical 
manufacturer)  participate  in  the  various 
educational  and  training  programs  of 
the  company.  For  example,  for  sales 
representatives  who  are  responsible  for 
the  sale  and  marketing  of  the  company's 
products,  periodic  training  in  the  anti- 
kickback  statute  and  its  safe  harbors 
should  be  required.  Employees  should 
be  required  to  have  a  minimum  number 
of  educational  hours  per  year,  as 
appropriate,  as  part  of  their  employment 
responsibilities. 

The  OIG  recognizes  that  the  format  of 
the  training  program  will  vary 
depending  upon  the  size  and  resources 
of  the  pharmaceutical  manufacturer.  For 
example,  a  company  with  limited 
resources  or  whose  sales  force  is  widely 
dispersed  may  want  to  create  a 
videotape  or  computer-based  program 
for  each  type  of  training  session  so  new 
employees  and  employees  outside  of 
central  locations  can  receive  training  in 
a  timely  manner.  If  videos  or  computer- 
based  programs  are  used  for  compliance 
training,  the  OIG  suggests  that  the 
company  make  a  qualified  individual 
available  to  field  questions  from 
trainees.  Also,  large  pharmaceutical 
manufacturers  may  find  training  via  the 
Internet  or  video  conference  capabilities 
to  be  a  cost-effective  means  of  reaching 
a  large  niunber  of  employees. 
Alternatively,  large  companies  may 
include  training  session?  as  part  of 
regularly  scheduled  regional  meetings. 

The  OIG  recommenois  that 
participation  in  training  programs  be 
made  a  condition  of  continued 
employment  and  that  failure  to  comply 
wiUi  training  requirements  should  result 
in  disciplinary  action.  Adherence  to  the 
training  requirements  as  well  as  other 
provisions  of  the  compliance  program 
should  be  a  factor  in  the  annual 
evaluation  of  each  employee. 

E.  Developing  Effective  Lines  of 
Communication 

1.  Access  to  Supervisors  and/or  the 
Compliance  Officer 

In  order  for  a  compliance  program  to 
work,  employees  must  be  able  to  ask 
questions  and  report  problems. 
Supervisors  play  a  key  role  in 
responding  to  employee  concerns  and  it 
is  appropriate  that  they  serve  as  a  first 
line  of  commiuiications.  Pharmaceutical 
manufacturers  should  consider  the 
adoption  of  open-door  policies  in  order 
to  foster  dialogue  between  management 


and  employees.  In  order  to  encourage 
communications,  confidentiality  and 
non-retaliation  policies  should  also  be 
developed  and  distributed  to  all 
employees. '2 

Open  lines  of  commimication 
between  the  compliance  officer  and 
employees  are  equally  important  to  the 
successful  implementation  of  a 
compliance  program  and  the  reduction 
of  any  potential  for  fraud  and  abuse.  In 
addition  to  serving  as  a  contact  point  for 
reporting  problems  and  initiating 
appropriate  responsive  action,  the 
compliance  officer  should  be  viewed  as 
someone  to  whom  personnel  can  go.to 
get  clarification  on  the  company's 
policies.  Questions  and  responses 
should  be  documented  and  dated  and, 
if  appropriate,  shared  with  other  staff  so 
that  compliance  standards  or  policies 
can  be  updated  and  improved  to  reflect 
any  necessary  changes  or  clarifications. 
Pharmaceutical  manufacturers  may  also 
consider  rewarding  employees  for 
appropriate  use  of  established  reporting 
systems  as  a  way  to  encourage  the  use 
of  such  systems. 

2.  Hotlines  and  Other  Forms  of 
Commimication 

The  OIG  encourages  the  use  of 
hotlines,  e-mails,  newsletters, 
suggestion  boxes,  and  other  forms  of 
information  exchange  to  maintain  open 
lines  of  communication.  In  addition,  an 
effective  employee  exit  interview 
program  could  be  designed  to  solicit 
information  from  departing  employees 
regarding  potential  misconduct  and 
suspected  violations  of  company  policy 
and  procedures.  Pharmaceutical 
manufacturers  may  also  identify  areas  of 
risk  or  concern  through  periodic  surveys 
or  communications  with  sales 
representatives  about  the  current 
marketing  environment.  This  could 
provide  management  with  insight  about 
and  an  opportunity  to  address  conduct 
occurring  in  the  field,  either  by  the 
company's  own  sale  representatives  or 
those  of  other  companies. 

If  a  pharmaceutical  manufacturer 
establishes  a  hotline  or  other  reporting 
mechanism,  information  regarding  how 
to  access  the  reporting  mechanism 
should  be  made  readily  available  to  all 
employees  and  independent  contractors 
by  including  that  information  in  the 
code  of  conduct  or  by  circulating  the 


"  In  some  cases,  employees  sue  their  employers 
under  the  False  Claims  Act's  qui  tarn  provisions 
after  a  feilure  or  apparent  failure  by  the  company 
to  take  action  when  the  employee  brought  a 
questionable,  fraudulent,  or  abusive  situation  to  the 
attention  of  senior  corporate  officials. 
Whistleblowers  must  be  protected  against 
retaliation,  a  concept  embodied  in  the  provisions  of 
the  False  aaims  Act.  See  31  U.S.C.  3730(h). 
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information  (e.g.,  by  publishing  the 
hotline  number  or  e-mail  address  on 
wallet  cards)  or  conspicuously  posting 
the  information  in  common  work 
areas."  Employees  should  be  permitted 
to  report  matters  on  an  anonymous 
basis. 

Reported  matters  that  suggest 
substantial  violations  of  compliance 
policies  or  applicable  Federal  health 
care  program  requirements  should  be 
dociimented  and  investigated  promptly 
to  determine  their  veracity  and  the 
scope  and  cause  of  any  underlying 
problem.  The  compliance  officer  should 
maintain  a  detailed  log  that  records 
such  reports,  including  the  natiu*  of 
any  investigation,  its  results,  and  any 
remedial  or  disciplinary  action  taken. 
Such  information,  redacted  of 
individual  identifiers,  should  be 
simimarized  and  included  in  reports  to 
the  board  of  directors,  the  president  or 
CEO,  and  compliance  committee. 
Although  the  pharmaceutical 
manufacturer  should  always  strive  to 
maintain  the  confidentiality  of  an 
employee's  identity,  it  should  also  make 
clear  that  there  may  be  a  point  where 
the  individual's  identity  may  become 
known  or  need  to  be  revealed  in  certain 
instances.  The  OIG  recognizes  that 
protecting  anonymity  may  be  infeasible 
for  small  companies.  However,  the  OIG 
believes  all  employees,  when  seeking 
answers  to  questions  or  reporting 
potential  instances  of  fraud  and  abuse, 
should  know  to  whom  to  turn  for  a 
meaningful  response  and  should  be  able 
to  do  so  without  fear  of  retribution. 

F.  Auditing  and  Monitoring 

An  effective  compliance  program 
should  incorporate  thorough  monitoring 
of  its  implementation  and  an  ongoing 
evaluation  process.  The  compliance 
officer  should  document  this  ongoing 
monitoring,  including  reports  of 
suspected  noncompliance,  and  provide 
these  assessments  to  company's  senior 
management  and  the  compliance 
committee.  The  extent  and  frequency  of 
the  compliance  audits  may  vary 
depending  on  variables,  such  as  the 
pharmaceutical  manufacturer's  available 
resources,  prior  history  of 
noncompliance,  and  the  risk  factors 
particular  to  the  co^^)any.  The  nature  of 
the  reviews  may  also  vary  and  could 
include  a  prospective  systemic  review 
of  the  manufacturer's  processes, 
protocols,  and  practices  or  a 
retrospective  review  of  actual  practices 
in  a  particular  area.  I 


>3  Pharmaceutical  manufacturers  should  also  post 
in-a  prominent  area  the  HHS-OIG  Hotline 
telephone  number.  1-800-447-8477  (l-800-HHS- 
TIPS). 


Although  many  assessment 
techniques  are  available,  it  is  often 
effective  to  have  internal  or  external 
evaluators  who  have  relevant  expertise 
perform  regular  compliance  reviews. 
The  reviews  should  focus  on  those 
divisions  or  departments  of  the 
pharmaceutical  manufacturer  that  have 
substantive  involvement  with  or  impact 
on  Federal  health  care  programs  (such 
as  the  government  contracts  and  sales 
and  marketing  divisions)  and  on  the  risk 
areas  identified  in  this  guidance.  The 
reviews  should  also  evaluate  the 
company's  policies  and  procedures 
regarding  other  areas  of  concern 
identified  by  the  OIG  (e.g.,  through 
Special  Fraud  Alerts)  and  Federal  and 
state  law  enforcement  agencies. 
Specifically,  the  reviews  should 
evaluate  whether:  (1)  The 
pharmaceutical  manufacturer  has 
policies  covering  the  identified  risk 
areas;  (2)  whether  the  policies  were 
implemented  and  communicated;  and 
(3)  whether  the  policies  were  followed. 

G.  Enforcing  Standards  Through  Well- 
Publicized  Disciplinary  Guidelines 

An  effective  compliance  program 
should  include  clear  and  specific 
disciplinary  policies  that  set  out  the 
consequences  of  violating  the  law  or  the 
pharmaceutical  manufacturer's  code  of 
conduct  or  policies  and  procedures.  A 
pharmaceutical  manufactiuer  should 
consistently  undertake  appropriate 
disciplinary  action  across  the  company 
in  order  for  the  disciplinary  policy  to 
have  the  required  deterrent  effect. 
Intentional  and  material  noncompliance 
should  subject  transgressors  to 
significant  sanctions.  Such  sanctions 
could  range  fit)m  oral  warnings  to 
suspension,  termination  or  other 
sanctions,  as  appropriate.  Disciplinary 
action  also  may  be  appropriate  where  a 
responsible  employee's  failure  to  detect 
a  violation  is  attributable  to  his  or  her 
negligence  or  reckless  conduct.  Each 
situation  must  be  considered  on  a  case- 
by -case  basis,  taking  into  accoimt  all 
relevant  factors,  to  determine  the 
appropriate  response. 

H.  Responding  to  Detected  Problems 
and  Developing  Corrective  Action 
Initiatives 

Violation  of  a  pharmaceutical 
manufacturer's  compliance  program, 
failure  to  comply  with  applicable 
Federal  or  state  law,  and  other  tjrpes  of 
misconduct  threaten  the  company's 
status  as  a  reUable,  honest,  and 
trustworthy  participant  in  the  health 
care  industry.  Detected  but  uncorrected 
misconduct  can  endanger  the  reputation 
and  legal  status  of  the  company. 
Consequently,  upon  receipt  of 


reasonable  indications  of  suspected 
noncompliance,  it  is  important  that  the 
compliance  officer  or  other  management 
officials  immediately  investigate  the 
allegations  to  determine  whether  a 
material  violation  of  applicable  law  or 
the  requirements  of  the  compliance 
program  has  occurred  and,  if  so,  take 
decisive  steps  to  correct  the  problem.^^ 
The  exact  nature  and  level  of 
thoroughness  of  the  investigation  will 
vary  according  to  the  circumstances,  but 
the  review  should  be  detailed  enough  to 
identify  the  root  cause  of  the  problem. 
As  appropriate,  the  investigation  may 
include  a  corrective  action  plan,  a  report 
and  repayment  to  the  government,  and/ 
or  a  referral  to  criminal  and/or  civil  law 
enforcement  authorities. 

Reporting 

Where  the  compliance  officer, 
compliance  committee,  or  a  member  of 
senior  management  discovers  credible 
evidence  of  misconduct  from  any  source 
and,  after  a  reasonable  inquiry,  believes 
that  the  misconduct  may  violate 
criminal,  civil,  or  administrative  law, 
the  company  should  promptly  report 
the  existence  of  misconduct  to  the 
appropriate  Federal  and  state  ~^ 

authorities  ^^  within  a  reasonable 
period,  but  not  more  than  60  days,'° 
after  determining  that  there  is  credible 
evidence  of  a  violation.'^  Prompt 


<<  Instances  of  noncompliance  must  be 
determined  on  a  case-by-case  basis.  The  existence 
or  amount  of  a  monetary  loss  to  a  Federal  health 
care  program  is  not  solely  determinative  of  whether 
the  conduct  should  be  investigated  and  reported  to 
governmental  authorities.  In  fact,  there  may  be 
instances  where  there  is  no  readily  identifiable 
monetary  loss,  but  corrective  actions  are  still 
necessary  to  protect  the  integrity  of  the  health  care 
program. 

'^  Appropriate  Federal  and  state  authorities 
include  the  OIG,  the  Criminal  and  CivU  Divisions 
of  the  Department  of  lustice,  the  U.S.  Attorney  in 
relevant  districts,  the  Food  and  Drug 
Administration,  the  Federal  Trade  Commission,  the 
Drug  Enforcement  Administration  and  the  Federal 
Bureau  of  Investigation,  and  the  other  investigative 
arms  for  the  agencies  administering  the  affected 
Federal  or  state  health  care  programs,  such  as  the 
state  Medicaid  Fraud  Control  Unit,  the  Defense 
Criminal  Investigative  Service,  the  Department  of 
Veterans  Affairs,  HRSA,  and  the  Office  of  Fersoimel 
Management  (which  administers  the  Federal 
Employee  Health  Benefits  Program). 

'^In  contrast,  to  qualify  for  the  "not  less  than 
double  damages"  provision  of  the  False  Claims  Act, 
the  provider  must  provide  the  report  to  the 
government  within  30  days  after  the  date  when  the 
provider  first  obtained  the  information.  31  U.S.C 
3729(a). 

*'  Some  violations  may  be  so  serious  that  they 
warrant  immediate  notification  to  governmental 
authorities  prior  to,  or  simultaneous  with, 
commencing  an  internal  investigation.  By  way  of 
example,  the  OIG  believes  a  provider  should  report 
misconduct  that:  (1)  Is  a  dear  violation  of 
administrative,  civil,  or  criminal  laws;  (2)  has  a 
significant  adverse  effect  on  the  quality  of  care 
provided  to  Federal  health  care  program 
beneficiaries:  or  (3)  indicates  evidence  of  a  systemic 
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voluntary  reporting  will  demonstrate 
the  pharmaceutical  manufacturer's  good 
faith  and  willingness  to  woiic  with 
governmental  authorities  to  correct  and 
remedy  the  problem.  In  addition, 
reporting  such  conduct  will  be 
considered  a  mitigating  factor  by  the 
OIG  in  determining  administrative 
sanctions  (e.g.,  penalties,  assessments, 
and  exclusion),  if  the  reporting 
company  becomes  the  subject  of  an  OIG 
investigation.^^ 

When  reporting  to  the  government,  a 
pharmaceutical  manufacturer  should 
provide  all  information  relevant  to  the 
alleged  violation  of  applicable  Federal 
or  state  law(s)  and  the  potential 
financial  or  other  impact  of  the  alleged 
violation.  The  compliance  officer,  under 
advice  of  coimsel  and  with  guidance 
from  the  governmental  authorities, 
could  be  requested  to  continue  to 
investigate  the  reported  violation.  Once 
the  investigation  is  completed,  and 
especially  if  the  investigation  ultimately 
reveals  that  criminal,  civil  or 
administrative  violations  have  occurred, 
the  compliance  officer  should  notify  the 
appropriate  governmental  authority  of 
the  outcome  of  the  investigation, 
including  a  description  of  the  impact  of 
the  alleged  violation  on  the  operation  of 
the  applicable  Federal  health  care 
programs  or  their  beneficiaries. 

m.  Conclnsioii 

In  today's  environment  of  increased 
scrutiny  of  corporate  conduct  and 
increasingly  large  expenditures  for 
prescription  drugs,  it  is  imperative  for 
pharmaceutical  manufacturers  to 
establish  and  maintain  effective 
compliance  programs.  These  programs 
should  foster  a  culture  of  compliance 
that  begins  at  the  executive  level  and 
permeates  throughout  the  organization. 
This  compliance  guidance  is  designed 
to  provide  assistance  to  all 
pharmaceutical  manufacturers  as  they 
either  implement  compliance  programs 
or  re-assess  existing  programs.  The 
essential  elements  outlined  in  this 


compliance  guidance  can  be  adapted  to 
the  unique  environment  of  each 
manufocturer.  It  is  the  hope  and 
expectation  of  the  OIG  that  the  resulting 
compliance  programs  will  benefit  not 
only  Federal  health  care  programs  and 
their  beneficiaries,  but  also 
pharmaceutical  manufacturers 
themselves. 

Dated:  September  26,  2002. 
Janet  Rehnquist, 
Inspector  General. 

[PR  Doc.  02-25119  Filed  10-2-02;  8:45  am) 
BNXmC  COM  41S2-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatltutas  of  Health 

Propoaad  Data  CoHactlon;  Commant 
Raquaat;  Callfomla  Haalth  Intarvlaw 
Survay  (CHIS)  Cancar  Control  Module 
(CCM) 

summary:  In  compliance  with  the 
requirement  of  Section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995 
for  opportimity  for  public  comment  on 
proposed  data  collection  projects,  the 
National  Institutes  of  Health  (NIH), 
National  Cancer  Institute  (NCI)  will 
publish  periodic  summaries  of  proposed 
projects  to  be  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  and  approval. 

Proposed  Collection 

Title:  California  Health  Interview 
Survey  (CHIS)  Cancer  Control  Module 
(CCM).  Type  of  Information  Collection 
Request:  New.  Need  and  Use  of 
Information  Collection:  NQ  sponsored  a 
Cancer  Control  Modules  to  the  National 
Health  Interview  Survey  (NHIS)  and  to 
the  California  Health  Interview  Survey 
(CHIS)  administered  in  2000.  While  the 
NHIS  data  have  proven  extremely  useful 
in  monitoring  risk  factors  and  screening 
related  to  cancer  control,  the  national 
sample  does  not  provide  adequate 


numbers  of  racial-ethnic  minorities  to 
analyze  particular  domains  within 
them,  such  as  age  by  gender  and  income 
or  education.  The  CHIS  telephone 
survey,  administered  for  the  first  time  in 
2000-2001,  is  designed  to  provide 
population-based,  standardized  health- 
related  data  for  California  counties. 
Initiated  by  the  California  Department  of 
Health  Services  (CDHS)  Center  for 
Health  Statistics,  the  Public  Health 
Institute  (PHI),  and  the  UCLA  Center  for 
Health  Policy  Research  (UCLA),  the 
survey  is  largely  fimded  by  California 
sources.  The  2000  CHIS  CCM  is  similar 
in  content  to  the  2000  NHIS  CCM,  and 
met  its  target  of  one  sample  adult  in 
55,000  households.  California,  the  most 
populous  state  in  the  nation,  is  also  the 
most  racially  and  ethnically  diverse. 
Specific  populations  of  interest  include 
Black  or  African  American,  Hispanic  or 
Latino,  Asian,  Native  Hawaiian  or  Other 
Pacific  Islander,  and  American  Indian  or 
Alaska  Native.  The  CHIS  data  was 
released  in  July  2002.  NCI  is  using  the 
CHIS  and  NHIS  data  &x>m  2000/2001  to 
better  estimate  health-related  behaviors 
and  cancer  risk  factors  for  smaller 
racial/ethnic  minority  populations. 
Preliminary  analyses  suggest  that  the 
CHIS  will  provide  improved  estimates 
for  cancer  risk  factors  and  screening 
among  racial/ethnic  minority 
populations.  NCI  will  sponsor  questions 
on  cancer  screening  in  the  2003  NHIS 
and  to  provide  better  estimates  for 
smaller  racial-ethnic  minority 
populations,  anticipates  also  sponsoring 
cancer-screening  questions  on  the  2003 
CMS.  NCI  will  also  take  advantage  of 
the  Housing  and  Environment  Module 
to  be  included  in  the  2003  CHIS  to  ask 
respondents  questions  about 
environmental  tobacco  smoke  and 
physical  activity.  Frequency  of 
response:  One-time.  Affected  public: 
Individuals.  Types  of  Respondents:  U.S. 
adults. 

The  annual  reporting  burden  is  as 
follows: 


Table  A.12-1.— Annuauzed  Burden  Estimates  for  CHIS  Data  Collection 


Data  coliection 


Adult  Core 
CCM 

Totals 


Estimated 
numtwr  of  re- 
spondents 


55.000 
55,000 


55,000 


Frequertcy  o( 
response 


Average  time 
per  response 


.42 
-06 


Annual  hour 
burden 


23.100 
4,400 


27,500 


failure  to  comply  with  applicable  laws  or  an 
existing  corporate  integrity  agreement,  regardless  of 
the  financial  impact  on  Federal  health  care 
programs. 


**The  OIG  has  published  criteria  setting  forth 
those  factors  that  the  OIG  takes  into  consideration 
in  determining  whether  it  is  appropriate  to  exclude 
an  individual  or  entity  from  program  participation 


punuant  to  42  U.S.C  1320»-7(bK7)  for  violations 
of  various  fraud  and  abuse  laws.  See  62  FR  67392 
(December  24. 1997). 
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There  are  no  Capital  Costs  to  report. 
There  are  no  Operating  or  Maintenance 
Costs  to  report. 

Request  for  Comments 

Written  comments  and/or  suggestions 
from  the  public  and  affected  agencies 
are  invited  on  one  or  more  of  the 
following  points:  (1)  Whether  the 
proposed  collection  of  information  is 
necessary  for  the  proposed  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (2)  The  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assimiptions  used;  (3) 
Ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  Ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
FOn  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  contact  Nancy  Breen,  PhD, 
Project  Officer,  National  Cancer 
Institute,  EPN  4005,  6130  Executive 
Boulevard  MSC  7344,  Bethesda, 
Maryland  20892-7344,  or  call  non-toll- 
iree  number  (301)  496-8500,  or  FAX 
your  request  to  (301)  435-3710,  or  E- 
mail  your  request,  including  your 
address,  to  breenn@mail.nih.gov. 

Comments  Due  Date:  Comments 
regarding  tbis  information  collection  are 
best  assured  of  having  their  full  effect  if 
received  witbin  60  days  of  the  date  of 
this  publication. 

Dated:  September  2S,  2002. 
Reesa  L.  Nichols, 
NCI  Project  Clearance  Liaison. 
[FR  Doc.  02-25089  Filed  10-2-02;  8:45  am) 
HLLMG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  InstHutea  of  HeaWi 

National  Institute  of  Neurological 
Dtoorders  and  Stoto;  Notice  of  Closed 
Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 


552b(c)(4)  and  552b(c)(6),  Tide  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial  - 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  person  privacy. 

Name  of  Committee:  Training  Grant  and 
Career  Development  Review  Committee. 

Date:  October  9-11,  2002. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Monarch  Hotel,  2400  M  Street,  NW.. 
Washington.  DC  20037. 

Contact  Person:  Raul  A.  Saavedra,  PhD, 
Scientific  Review  Administrator,  Scientific 
Review  Branch.  Division  of  Extramural 
Research,  NINDS/NIH/DHHS,  Neuroscience 
Center,  6001  Executive  Blvd..  Suite  3208, 
MSC  9529.  Bethesda,  MD  20892-9529,  301- 
496-9223. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Initial 
Review  Group  Neurological  Sciences  and 
Disorders  C. 

Date:  October  21-22,  2002. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant       - 
applications. 

Place:  Hotel  Washington,  515  15th  Street, 
NW.,  Washington.  DC  2004. 

Contact  Person:  Andrea  Sawczuk,  PhD, 
Scientific  Review  Administrator,  Scientific 
Review  Branch.  NINDS/NIH/DHHS, 
Neuroscience  Center,  6001  Executive  Blvd., 
Suite  3208.  MSC  9529.  Bethesda.  MD  20892- 
9529.  Bethesda,  MD  20892-9529.  301-496- 
0660. 

Name  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Initial 
Review  Group,  Neurological  Sciences  and 
Disorders  A. 

Date:  October  24-25,  2002. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Madison  Hotel,  15th  and  M 
Streets.  NW..  Washington,  DC  20005. 

Contact  Person:  Richard  D.  Crosland.  PhD. 
Scientific  Review  Administrator,  Scientific 
Review  Branch,  Division  of  Extramural 
Research,  NINDS/NIH/DHHS,  Neuroscience 
Center,  6001  Executive  Blvd.  Suite  3208. 
MSC  9529,  Bethesda,  MD  20892-9529,  301- 
496-9223. 

Name  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Initial 
Review  Group,  Neurological  Sciences  and 
Disorders  K. 

Date:  October  24-25,  2002. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Double  Tree  Hotel,  1750  Rockville 
Pike,  Rockville.  MD  20852. 

Contact  Person:  Katberine  M.  Woodbury, 
Ph.D..  Scientific  Reivew  Administrator, 


Scientific  Review  Branch,  NINDS/NIH/ 
DHHS,  Neuroscience  Center.  6001  Executive 
Blvd,  Suite  3208.  MSC  9529.  Bethesda.  MD 
20892-9529,  301-496-9223. 

Name  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Initial 
Review  Group,  Neurological  Sciences  and 
Disorders  B. 

Date:  October  24-25,  2002. 

Time:  8:30  a.m.  to  7  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Double  Tree  Hotel,  1775  Rockville 
Pike,  Rockville,  MD  20852. 

Contact  Person:  W.  Ernest  Lyons,  PhD. 
Scientific  Reivew  Administrator,  Scientific 
Reivew  Branch.  NINDS/NIH/DHHS. 
Neuroscience  Center,  6001  Executive  Blvd.. 
Suite  3208.  MSC  9529,  Bethesda,  MD  20892- 
9529,  301-496-4056. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.853,  Clinical  Research 
Related  to  Neurological  Disorders;  93.854, 
Biological  Basis  Research  in  the 
Neurosciences,  National  Institutes  of  Health,. 
HHS) 

Dated:  September  26,  2002. 
La  Verne  Y.  Stringfield, 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 

IFR  Doc.  02-25090  Filed  10-2-02;  8:45  am] 
BILUNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Healtti 

National  Institute  on  Drug  Abuse; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commracial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel;  "Rodent 
and  Monkey  Testing  for  NIDA  Medication 
Discovery  Programs". 

Date:  October  17,  2002. 

Time:  9:30  a.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Neuroscience  Center,  National 
Institutes  of  Health,  6001  Executive  Blvd., 
Rockville,  MD  20852.  (Telephone  Conference 
Call). 
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Contact  Person:  Lyle  Furr.  Contract  Review 
Specialist.  Office  of  Extramural  Affairs. 
National  Institute  on  Drug  Abuse,  National 
Institutes  of  Health,  DHHS,  6001  Executive 
Boulevard,  Room  3158,  MSC  9547,  Bethesda, 
MD  20892-9547.  (301)  435-1439^ 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.277,  Drug  Abuse  Scientist 
Development  Award  for  Clinicians,  Scientist 
Development  Awards,  and  Research  Scientist 
Awards;  93.278,  Drug  Abuse  National 
Research  Service  Awards  for  Research 
Training;  93.279.  Drug  Abuse  Research 
Programs,  National  Institutes  of  Health.  HHS) 

^  Dated:  September  26.  2002. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  02-25091  Filed  10-2-02;  8:45  am] 
BNJJNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5 -U.S.C.  appendix  2).  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  TiUe  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Cardiovascular 
Sciences  Integrated  Review  Group, 
Hematology  Subconunittee  1. 

Date:  October  10-11.  2002. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Chevy  Chase  Holiday  Inn,  5520 
Wisconsin  Ave..  Chevy  Chase.  MD  20815. 

Contact  Person:  Robert  Su,  PhD,  Scientific 
Review  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  4134,  MSC  7802, 
Bethesda,  MD  20892.  (301)  435-1195. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  3ie  review  and  ' 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  SSS- 
3(10):  Small  Business:  Pathophysiology. 


ZXite:  October  15-16,  2002. 
Time:  8:30  a.m.  to  5  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications 

Place:  Holiday  Inn  Georgetown.  2101 
Wisconsin  Avenue,  NW.,  Washington,  DC 
2007. 

Contact  Person:  Gopal  C.  Shanna,  DVM, 
MS,  PhD,  Diplomate  American  Board  of 
Toxicology,  Scientific  Review  Administrator, 
Center  for  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockledge  Drive, 
Room  2184.  MSC  7818,  Bethesda,  MD  20892. 
(301)  435-1783.  sharmag@csr.nib.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  IFCN-6  (01) 
Ear. 
Date:  October  15-16, 2002. 
Time:  8  a.m.  to  5  p.m.. 
Agenda:  To  review  and  evaluate  grant 
applications. 

P/ace;  Governor's  House,  1615  Rhode 
Island  Avenue,  NW.,  Washington,  DC  20036. 

Contact  Person:  )oseph  Kimm,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5178 
MSC  7844,  Bethesda,  MD  20892.  (301)  435- 
1249. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  ZRGl  IFCN3 
(01)  Biological  Rhythms  and  Sleep 
Mechanisms. 
Date:  October  15,  2002. 
Time:  9  a.m.  to  5  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Hyatt  Regency  Hotel,  One 
Bethesda  Metro  Center,  Bethesda,  MD  20814. 

Contact  Person:  Richard  Marcus,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5168, 
MSC  7844,  Bethesda,  MD  20892.  301-435- 
1245.  richard.marcus@nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Biophysical  and 
Chemical  Sciences  Integrated  Review  Group, 
Biophysical  Chemistry  Study  Section. 
Date:  October  17-18,  2002. 
Time:  8:30  a.m.  to  5  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Four  Points  Sheraton,  8400 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Arnold  Revzin,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4192, 
MSC  7806,  Bethesda,  MD  20892.  (301)  435- 
1153, 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Biophysical 
Chemistry:  Request  for  Supplement. 


Date:  October  18,  2002. 
Time:  5:15  p.m.  to  5:45  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Four  PoinU  Sheraton,  8400 
Wisconsin  Avenue.  Bethesda,  MD  20814. 

Contact  Person:  Arnold  Revzin.  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4192, 
MSC  7806,  Bethesda,  MD  20892.  (301)  435- 
1153. 

Name  of  Committee:  Cardiovascular 
Sciences  integrated  Review  Group. 
Experimental  Cardiovascular  Sciences  Study 
Section. 
Date:  October  21-22,  2002. 
Time:  8  a.m.  to  3:30  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Latham  Hotel.  3000  M  Street. 
NW.,  Washington,  DC  20007. 

Contact  Person:  Anshumali  Chaudhari, 
PhD,  Scientific  Review  Administrator,  Center 
for  Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4124. 
MSC  7802,  Bethesda.  MD  20892.  (301)  435- 
1210. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Health 
Services  Research. 
Itafe.  October  21-22.  2002. 
Time:  9  a.m.  to  5  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Madison  Hotel,  15th  and  M 
SU«ets,  NW.,  Washington,  DC  20005. 
Contact  Person:  Ann  Hardy;  DRPH, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3158, 
MSC  7770,  Bethesda,  MD  20892.  301-435- 
0695. 

Name  of  Committee:  Surgery.  Radiology 
and  Bioengineering  Integrated  Review  Group, 
Surgery,  Anesthesiology  and  Trauma  Study 
Section. 
Date:  October  21-22.  2002. 
Time;  1  p.m.  to  4  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Georgetown  Holiday  Inn,  2101 
Wisconsin  Avenue,  NW.,  Washington.  DC 
20007. 

Contact  Person:  Gerald  L.  Becker,  MD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  5114. 
MSC  7854,  Bethesda,  MD  20892.  (301)  435- 
1170. 

Name  of  Committee:  Musculoskeletal  and 
Dental  Sciences  Integrated  Review  Group, 
Oral  Biology  and  Medicine  Subconunittee  1. 
Date:  October  22-23.  2002. 
Time:  8:30  a.m.  to  3  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  George  Washington  University  Inn, 
824  new  Hampshire  Avenue.  NW.. 
Washington,  DC  20037. 

Contact  Person:  ].  Terrell  Hoffeld,  DDS, 
PhD.  Dental  Officer.  USPHS,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4116, 
MSC  7816,  Bethesda,  MD  20892.  301/435- 
1781.  th88q9nih.go. 
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Name  of  Committee:  Social  Sciences, 
Nursing,  Epidemiology  and  Methods 
Integrated  Review  Group,  Nursing  Research 
Study  Section. 

Date:  October  22-23.  2002. 

Time:  8:30  a.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  Tyson  Comer,  1960 
Chain  Bridge  Road.  McLean,  VA  22102. 

Contact  Person:  Gertrude  McFarland, 
DNSC,  FAAN.  Scientific  Review 
Administrator,  Center  for  Scientific  Review, 
National  Institutes  of  Health.  6701  Rockledge 
Drive,  Room  3156.  MSC  7770,  Bethesda,  MD 
20892.  (301)  435-1784.  mcfarlag@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  IFCN2 
(01)  Neuroendocrinology,  Neuroimmunology. 
and  Behavior. 

Date:  October  22-23,  2002. 

Time:  9  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  8120  Wisconsin 
Avenue.  Bethesda.  MO  20814. 

Contact  Person:  Richard  Marcus,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5168, 
MSC  7844,  Bethesda.  MD  20892.  301-^35- 
1245.  richard.marcus@nih.gov. 

Name  of  Committee:  Oncological  Sciences 
Integrated  Review  Group.  Experimental 
Therapeutics  Subcommittee  2. 

Date:  October  23-25.  2002. 

Time:  8:30  a.m.  tci5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  8120  Wisconsin 
Avenue,  Bethesda.  MD  20814. 

Contact  Person:  Marcia  Litwack,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  4150. 
MSC  7804,  Bethesda,  MD  20892.  (301)  435- 
1719. 

Name  of  Committee:  Infectious  Diseases 
and  Microbiology  Integrated  Review  Group. 
Microbial  Physiology  and  Genetics 
Subcommittee  1. 

Date:  October  23-24.  2002. 

rime:  8:30  a.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  One  Washington  Circle  Hotel.  One 
Washington  Circle.  NW..  Washington,  DC 
20037. 

Contact  Person:  Allen  C.  Stoolmiller,  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4184, 
MSC  7808,  Bethesda,  MD  20892.  301-435- 
1 149.  a.stoolmiller@islandtelecom.com. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Member 
Conflicts:  Nursing. 

Date.  October  23,  2002. 

Time:  4  p.m.  to  7  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

pyoce:  Holiday  Inn.  Tysons  Corner,  1960 
Chain  Bridge  Road,  McClean.  VA  22102. 

Contact  Person:  Mary  Ann  Guadagno,  PhD. 
Scientific  Review  Administrator,  Center  for 


Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  1104. 
MSC  7770,  Bethesda,  MD  20892.  (301)  451- 
8011. 

Name  of  Committee:  Biochemical  Sciences 
Integrated  Review  Group,  Physiological 
Chemistry  Study  Section. 

Date:  October  24-25,  2002. 

Time:  8  a.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/oce:  Governor's  House,  1615  Rhode 
Island  Avenue,  NW.,  Washington.  DC  20036. 

Contact  Person:  Richard  Panniers,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5148, 
MSC  7842.  Bethesda,  MD  20892.  (301)  435- 
1741. 

Name  of  Committee:  Cardiovascular 
Sciences  Integrated  Review  Group, 
Pharmacology  Study  Section. 

Date:  October  24-25.  2002. 

Time:  8  a.m.  to  1  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Georgetown  Holiday  Inn. 
Kaleidoscope  Room,  2101  Wisconsin  Ave.. 
NW.,  Washington,  DC  20007. 

Contact  Person:  Joyce  C.  Gibson,  DSC, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4172, 
MSC  7804,  Bethesda,  MD  20892.  (301)  435- 
4522.  gibsoni@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl 
VISC(Ol)  Q;  Retinal  Biology 

Date:  October  24-25,  2002. 

Time:  8  a.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Melrose  Hotel,  2430  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20037. 

Contact  Person:  Michael  H.  Chait^n,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  5202, 
MSC  7850,  Bethesda,  MD  20892.  (301)  435- 
0910.  chaitinm@csr.nih.gov. 

Name  of  Committee:  Integrative, 
Functional  and  Cognitive  Neuroscience 
Integrated  Review  Group,  Integrative, 
Functional  and  Cognitive  Neuroscience  8. 

Date:  October  24-25,  2002. 

Time:  8  a.m.  to  5:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Bethesda,  8120 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Bernard  F.  Driscoil,  PhD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5158, 
MSC  7844,  Bethesda,  MD  20892.  (301)  435- 
1242. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  SSS  9 
llB:  Small  Business:  Biomedical  Informatics. 

Date:  October  24-25,  2002. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Bethesda,  8120 
Wisconsin  Avenue,  Bethesda,  MD  20814. 


Contact  Person:  Bill  Bunnag,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5124, 
MSC  7854.  Bethesda,  MD  20892-7854.  (301) 
435-1177.  bunnagb@csr.nih.gov. 

Name  of  Committee:  Nutritional  and 
metabolic  Sciences  Integrated  Review  Group, 
Metabolism  Study  Section. 

Date:  October  24-25,  2002. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Ramada  Inn  Rockviile,  1775 
Rockville  Pike,  Rockviile,  MD  20852. 

Contact  Person:  Ann  A.  Jerkins,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  6154, 
MSC  7892,  Bethesda.  MD  20892.  (301)  435- 
4514.  jerkinsa@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel, 
Epidemiology  of  Clinical  Disorders  and 
Aging. 

Date.  October  24-25,  2002. 

Time:  8:30  a.m.  to  4:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn — Chevy  Chase,  5520 
Wisconsin  Avenue,  Bethesda,  MD  20815 

Contact  Person:  Mary  Ann  Guadagno.  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  1104, 
MSC  7770,  Bethesda,  MD  20892.  (301)  451- 
8011. 

Name  of  Committee:  Molecular,  Cellular 
and  Developmental  Neuroscience  Integrated 
Review  Group,  Molecular,  Cellular  and 
Developmental  Neurosciences  3,  Membrane 
Studies. 

Date:  October  24-25,  2002. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Club  Quarters.  839  17th  St  NW^ 
Washington,  DC  20006. 

Contact  Person:  Michael  A  Lang,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5210, 
MSC  7850,  Bethesda,  MD  20892.  (301)  435- 
1265.  Iangm@csr.nih.gpv. 

Name  of  Committee:  Biochemical  Sciences 
Integrated  Review  Group.  Medical 
Biochemistry  Study  Section. 

Date:  October  24-25,  2002. 

Time:  8:30  a.m.  to  3:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  St.  Gregory  Hotel,  2033  M  Street, 
NW..  Washington,  DC  20036-3305. 

Contact  Person:  Alexander  S.  Liacouras, 
PhD,  Scientific  Review  Administrator,  Center 
for  Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5154, 
MSC  7842,  Bethesda.  MD  20892.  (301)  435- 
1740. 

Name  of  Committee:  Ce\l  Development  and 
Function  Integrated  Review  Group,  Cell 
Development  arid  Function  5. 

Date:  October  24-25,  2002. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 
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Place:  The  River  Inn,  924  Twenty-Fifth 
Street,  NW.,  Washington,  DC  20037. 

Contact  Person:  Sherry  L.  Dupere,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5136, 
MSC  7840,  Bethesda,  MD  20892.  (301)  435- 
1021.  duperes@csr.nih.gov. 

Name  of  Committee:  Cenier  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  BECM 
(1)  Bioanalytical  Engineering  and  Chemistry 
Panel. 
Date:  October  24-25,  2002.  ^ 

Time:  8:30  a.m.  to  5  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Georgetown  Suites,  1000  29th  St., 
NW.,  Washington,  DC  20007. 

Contact  Person:  Noni  Byrnes,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  4196, 
MSC  7806,  Bethesda,  MD  20892.  (301)  435- 
1217.  bymesn@csr.nih.gov. 

Name  of  Committee:  Molecular,  Cellular 
and  Developmental  Neuroscience  Integrated 
Review  Group,  Molecular,  Cellular  and 
DevelopmenUl  Neurosciences  6. 
Date:  October  24-25,  2002. 
Time:  8:30  a.m.  to  5  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Jurys  Washington  Hotel.  1500  New 
Hampshire  Avenue,  NW.,  Washington,  DC 
20036. 

Contact  Person:  Michael  Nunn,  PhD, 
Scientific  Review  Administi^tor,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5208, 
MSC  7850,  Bethesda,  MD  20892.  (301)  435- 
1257.  nunnm@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel, 
Psychosocial  Risk  and  Disease  Prevention. 
Date:  October  24-25,  2002. 
Time:  8:30  a.m.  to  4  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Churchill  Hotel,  1914 
Connecticut  Avenue,  NW..  Washington,  DC 
20009. 

Contact  Person:  Deborah  L.  Young-Hyman, 
PhD,  Scientific  Review  Administrator,  Center 
for  Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  1100, 
MSC  7848,  Bethesda,  MD  20892.  (301)  451- 
8008. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Nursing 
Research:  Child  and  Family. 
Date:  October  24-25.  2002. 
Time:  8:30  a.m.  to  3  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn.  Tysons  Comer,  1960 
Chain  Bridge  Road,  McLean,  VA  22102. 

Contact  Person:  Gertrude  K.  McFarland, 
DNSC.  FAAN,  Scientific  Review 
Administrator,  Center  for  Scientific  Review, 
National  Institutes  of  Health,  6701  Rockledge 
Drive.  Room  3156,  MSC  7770.  Bethesda.  MD 
20892.  (303)  435-1784.  mcfarlag@csr.nih.gov. 

Name  of  Committee:  Biochemical  Sciences 
Integrated  Review  Group.  Pathobiochemistry 
Study  Section. 


Date:  October  24,  2002. 
Time:  8:30  a.m.  to  5  p.m." 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn— Chevy  Chase,  5520 
Wisconsin  Avenue,  Bethesda,  MD  20815. 

Contact  Person:  Zakir  Bengali,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5150, 
MSC  7842,  Bethesda,  MD  20892.  (301)  435- 
1742. 

Name  of  Committee:  Biophysical  and 
Chemical  Sciences  Integrated  Review  Group, 
Bio-Organic  and  Natural  Products  Chemistry 
Study  Section. 
Date:  October  24-25,  2002. 
Time:  8:30  a.m.  to  6  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Georgetown,  2101 
Wisconsin  Avenue,  NW.,  Washington.  DC 
20007. 

Contact  Person:  Mike  Radtke,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4176, 
MSC  7806,  Bethesda,  MD  20892.  (301)  435- 
1728.  radtiteni@csr.ni7i.gov. 

Name  of  Committee:  Biobehavioral  and 
Behavioral  Processes  Initial  Review  Group, 
Biobehavioral  and  Behavioral  Processes  3, 
Language  and  Communication. 
Date:  October  24-25.  2002. 
Time:  9  a.m.  to  6  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Wyndham  Washington  Hotel,  1400 
M  Street.  NW.,  Washington,  DC  20005-2750. 
Contact  Person:  Weijia  Ni,  PhD,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  3190.  MSC  7848.  (for 
overnight  mail  use  room  #  and  20817  zip). 
Bethesda.  MD  20892.  (301)  435-1507. 
niw@csr.hih.gov. 

Name  of  Committee:  Social  Sciences, 
Nursing,  Epidemiology  and  Methods 
Integrated  Review  Group,  Social  Sciences, 
Nursing,  Epidemiology  and  Methods  2. 
Date:  October  24-25,  2002. 
Time:  9  a.m.  to  5:30  p.m. 
Ager^da:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Holiday  Inn.  8120 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Yvette  Davis,  VMD.  MPH, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  3152, 
MSC  7770,  Bethesda,  MD  20892.  (301)  435- 
0906. 

Name  of  Committee:  Social  Sciences. 
Nursing,  Epidemiology  and  Methods 
Integrated  Review  Group,  Social  Sciences, 
Nursing,  Epidemiology  and  Methods  3, 
Social  Sciences  and  Population  Studies. 
Date:  October  24-25.  2002. 
Time:  9  a.m.  to  4  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Holiday  Inn,  8120 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Robert  Weller,  PhD, 
Scientific  Review  Administrator,  Center  for 


Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  3160, 
MSC  7770,  Bethesda,  MD  20892.  (301)  435- 
0694. 

Name  of  Committee:  Biobehavioral  and 
Behavioral  Process  Initial  Review  Group, 
Biobehavioral  and  Behavioral  Processes  1, 
Biobehavioral  Regulation,  Learning  and 
Ethology. 
DOte.  October  24-25,  2002. 
Time:  9  a.m.  to  5  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Wyndham  Washington  Hotel,  1400 
M  Street,  NW.,  Washington.  DC  20005-2750. 

Contact  Person:  Luci  Roberts.  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3188, 
MSC.  Bethesda.  MD  20892.  (301)  435-0692. 
Name  of  Committee:  CenXer  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  HEM- 
2  (10)C:  Myelocyte  Differentiation. 
Dote:  October  24 ,  2002. 
Time:  3  p.m.  to  4:30  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2,  Bethesda,  MD 
20892.  (Telephone  Conference  Call). 
Contact  Person:  Jerrold  Fried,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4126. 
MSC,  7802,  Bethesda,  MD  20892.  (301)  435- 
1777. 

Name  of  Committee:  CenXer  for  Scientific 
Review  Special  Emphasis  Panel,  Member 
Conflict— Endocrinology  &  Reproductive 
Sciences. 
Date:  October  25,  2002. 
rime:8a.m.  to5  p.m. 
Agenda:  To  review  and  evaluate 
applications. 

Place:  Ramada  Inn  Rockville.  1775 
Rockville  Pike,  Rockville,  MD  20852. 

Contact  Person:  Syed  Amir,  PhD.  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health.  6701 
Rockledge  Drive,  Room  6168,  MSC  7892, 
Bethesda,  MD  20892.  (301)  435-1043. 
amirs@csr.nih.gov. 

Name  of  Committee:  CenXer  for  Scientific 
Review  Special  Emphasis  Pane,  Immunology. 
Date:  October  25,  2002. 
Time:  8:30  a.m.  to  5  p.m.. 
Agenda:  To  review  and  evaluate  contract 
proposals. 

pyoce;  Holiday  Inn  Select,  8120  Wisconsin 
Avenue.  Bethesda,  MD  20841. 

Contact  Person:  Betty  Hayden.  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  4206, 
MSC  7812,  Bethesda,  MD  20892.  301-435- 
1223.  haydent)@csr.nih.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
,    Program  Nos.  93.306.  Comparative  Medicine. 
93.306;  93.333,  Clinical  Research,  93.333. 
93.337.  93.393-93.396.  93.837-93.844. 
93.846-93.878,  93.892,  93.893,  National 
Institutes  of  Heahh.  HHS) 
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Dated:  September  26.  2002. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  02-25092  Filed  10-2-02:  8:45  ami 
BKiJNG  C006  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Current  List  of  Laboratories  Which 
Meet  Minimum  Standards  To  Engage  in 
Urine  Drug  Testing  for  Federal 
Agencies 

AGENCY:  Substance  Abuse  and  Mental 
Health  Services  Administration,  HHS. 
ACTION:  Notice. 

SUMMARY:  The  Department  of  Health  and 
Human  Services  notifies  Federal 
agencies  of  the  laboratories  currently 
certified  to  meet  standards  of  Subpart  C 
of  Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  Programs  (59 
FR  29916,  29925).  A  notice  listing  all 
currently  certified  laboratories  is 
published  in  the  Federal  Register 
during  the  first  week  of  each  month.  If 
any  laboratory's  certification  is 
suspended  or  revoked,  the  laboratory 
will  be  omitted  from  subsequent  lists 
until  such  time  as  it  is  restored  to  full 
certification  under  the  Guidelines. 

If  any  laboratory  has  withdrawn  from 
the  National  Laboratory  Certification 
Program  during  the  past  month,  it  will 
be  listed  at  the  end,  and  will  be  omitted 
from  the  monthly  listing  thereafter. 

This  notice  is  also  available  on  the 
internet  at  the  following  websites: 
http://workpIace.samhsa.gov  and  http:// 
www.drugfTeeworkplace.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Giselle  Hersh  or  Dr.  Walter  Vogl, 
Division  of  Workplace  Programs,  5600 
Fishers  Lane.  Rockwall  2  Building, 
Room  815,  Rockville,  Maryland  20857; 
Tel.:  (301)  443-6014,  Fax:  (301)  443- 
3031. 

SUPPLEMENTARY  INFORMATION: 
Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  were  developed 
in  accordance  with  Executive  Order 
12564  and  section  503  of  Pub.  L.  100- 
71.  Subpart  C  of  the  Guidelines, 
"Certification  of  Laboratories  Engaged 
in  Urine  Drug  Testing  for  Federal 
Agencies,"  sets  strict  standards  which 
laboratories  must  meet  in  order  to 
conduct  urine  drug  testing  for  Federal 
agencies.  To  become  certified  an 
applicant  laboratory  must  undergo  three 
rounds  of  performance  testing  plus  an 
on-site  inspection. 


To  maintain  that  certification  a 
laboratory  must  participate  in  a 
quarterly  performance  testing  program 
plus  periodic,  on-site  inspections. 

Laooratories  which  claim  to  be  in  the 
applicant  stage  of  certification  are  not  to 
be  considered  as  meeting  the  minimum 
requirements  expressed  in  the  HHS 
Guidelines.  A  laboratory  must  have  its 
letter  of  certification  from  SAMHSA, 
HHS  (formerly:  HHS/NIDA)  which 
attests  that  it  has  met  minimum 
standards. 

In  accordance  with  Subpart  C  of  the 
Guidelines,  the  following  laboratories 
meet  the  minimum  standards  set  forth 
in  the  Guidelines: 

ACL  Laboratories,  8901  W.  Lincoln  Ave., 
West  Allis.  WI  53227,  414-328-7840/800- 
877-7016,  (Formerly:  Bayshore  Clinical 
Laboratory). 

ACM  Medical  Laboratory,  Inc.,  160  Elmgrove 
Park,  Rochester,  NY  14624,  716-429-2264. 

Advanced  Toxicology  Network,  3560  Air 
Center  Cove,  Suite  101,  Memphis,  TN 
38118.  901-794-5770/888-290-1150. 

Aegis  Analytical  Laboratories,  Inc.,  345  Hill 
Ave..  Nashville,  TN  37210,  615-255-2400. 

Alliance  Laboratory  Services,  3200  Burnet 
Ave..  Cincinnati.  OH  45229,  513-585- 
9000,  (Formerly:  Jewish  Hospital  of 
Cincinnati,  Inc.). 

American  Medical  Laboratories,  Inc..  14225 
Newbrook  Dr..  Chantilly.  VA  20151,  703- 
802-6900. 

Associated  Pathologists  Laboratories,  Inc., 
4230  South  Burnham  Ave.,  Suite  250,  Las 
Vegas,  NV  89119-5412,  702-733-7866/ 
800-433-2750. 

Baptist  Medical  Center — ^Toxicology 
Laboratory.  9601  1-630,  Exit  7,  Little  Rock, 
AR  72205-7299.  501-202-2783,  (Formerly: 
Forensic  Toxicology  Laboratory  Baptist 
Medical  Center). 

Clinical  Laboratory  Partners,  LLC,  129  East 
Cedar  St.,  Newington.  CT  06111,  860-696- 
8115,  (Formerly:  Hartford  Hospital 
Toxicology  Laboratory). 

Clinical  Reference  Lab,  8433  Quivira  Rd., 
Lenexa,  KS  66215-2802,  800-^45-6917. 

Cox  Health  Systems,  Department  of 
Toxicology,  1423  North  Jefferson  Ave., 
Springfield,  MO  65802,  800-876-3652/ 
417-269-3093,  (Formerly:  Cox  Medical 
Centers). 

Diagnostic  Services  Inc.,  dba  DSI,  12700 
Westlinks  Drive,  Fort  Myers,  FL  33913, 
941-561-8200/800-735-5416. 

Doctors  Laboratory,  Inc.,  P.O.  Box  2658,  2906 
Julia  Dr.,  Valdosta,  GA  31602,  912-244- 
4468. 

DrugProof,  Divison  of  Dynacare,  543  South 
Hull  St.,  Montgomery,  AL  36103,  888-777- 
9497/334-241-0522.  (Formerly:  Alabama 
Reference  Laboratories,  Inc.). 

DrugProof.  Division  of  Dynacare/Laboratory 
of  Pathology,  LLC.  1229  Madison  St.,  Suite 
500,  Nordstrom  Medical  Tower,  Seattle, 
WA  98104,  206-386-2672/800-898-0180, 
(Formerly:  Laboratory  of  Pathology  of 
Seattle,  Inc.,  DrugProof,  Division  of 
Laboratory  of  Pathology  of  Seattle,  Inc.). 

DrugScan,  Inc.,  P.O.  Box  2969, 1119  Meams 
Rd.,  Warminster,  PA  18974,  215-674-9310. 


Dynacare  Kasper  Medical  Laboratories  *, 

14940-123  Ave.,  Edmonton,  Alberta, 

Canada  T5V  1B4,  780-451-3702/800-661- 

9876. 
ElSohly  Laboratories,  Inc.,  5  Industrial  Park 

Dr.,  Oxford,  MS  38655,  662-23&-2609. 
Express  Analytical  Labs,  3405  7th  Avenue, 

Suite  106,  Marion,  L\  52302,  319-377- 

0500. 
Gamma-Dynacare  Medical  Laboratories  *,  A 

Division  of  the  Gamma-Dynacare 

Laboratory  Partnership,  245  Pall  Mall  St., 

London,  ONT,  Canada  N6A  1P4,  519-679- 

1630. 
General  Medical  Laboratories,  36  South 

Brooks  St.,  Madison,  WI  53715.  608-267- 

6267. 
Kroll  Laboratory  Specialists,  Inc.,  1111 

Newton  St.,  Gretna,  LA  70053,  504-361- 

8989/800-433-3823,  (Formerly:  Laboratory 

Specialists,  Inc.). 
LabOne,  Inc.,  10101  Renner  Blvd.,  Lenexa, 

KS  66219,  913-888-3927/800-728-4064. 

(Formerly:  Center  for  Laboratory  Services, 

a  Division  of  LabOne,  Inc.). 
Laboratory  Corporation  of  America  Holdings, 

7207  N.  Gessner  Road,  Houston,  TX  77040, 

713-856-8288/800-800-2387. 
Laboratory  Corporation  of  America  Holdings, 

69  First  Ave.,  Raritan,  NJ  08869,  908-526- 

2400/800-437-4986.  (Formerly:  Roche 

Biomedical  Laboratories,  Inc.). 
Laboratory  Corporation  of  America  Holdings, 

1904  Alexander  Drive,  Research  Triangle 

Park.  NC  27709,  919-572-6900/800-833- 

3984,  (Formerly:  LabCorp  Occupational 

Testing  Services,  Inc.,  CompuChem 

Laboratories,  Inc.;  CompuChem 

Laboratories,  Inc.,  A  Subsidiary  of  Roche 

Biomedical  Laboratory;  Roche 

CompuChem  Laboratories,  Inc.,  A  Member 

of  the  Roche  Group). 
Laboratory  Corporation  of  America  Holdings, 

10788  Roselle  Street,  San  Diego.  CA  92121, 

800-882-7272.  (Formerly:  Poisonlab,  Inc.). 
Laboratory  Corporation  of  America  Holdings, 

1120  Stateline  Road  West.  Southaven,  MS 

38671,866-827-8042/800-233-6339, 

(Formerly:  LabCorp  Occupational  Testing 

Services,  Inc.,  MedExpress/National 

Laboratory  Center). 
Marshfield  Laboratories.  Forensic  Toxicology 

Laboratory.  1000  North  Oak  Ave., 

Marshfield,  WI  54449,  715-389-3734/800- 

331-3734. 
MAXXAM  Analytics  Inc.*,  5540  McAdam 

Rd.,  Mississauga.  ON,  Canada  L4Z  iPl, 

905-890-2555.  (Formerly:  NOVAMANN 

(Ontario)  Inc.). 
Medical  College  Hospitals  Toxicology 

Laboratory,  Department  of  Pathology,  3000 

Arlington  Ave.,  Toledo.  OH  43699. 419- 

383-5213. 
MedTox  Laboratories.  Inc.,  402  W.  County 

Rd.  D,  St.  Paul,  MN  55112,  651-63&-7466/ 

800-832-3244. 
MetroLab-Legacy  Laboratory  Services,  1225 

NE  2nd  Ave.,  Portland,  OR  97232,  503- 

413-5295/800-950-5295. 
Minneapolis  Veterans  Affairs  Medical  Center, 

Forensic  Toxicology  Laboratory,  1  Veterans 

Drive,  Minneapolis,  Minnesota  55417,    •■ 

612-725-2088. 
National  Toxicology  Laboratories,  Inc.,  1100 

California  Ave.,  Bakersfield,  CA  93304, 

661-322-4250/800-350-3515. 
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Northwest  Drug  Testing,  a  division  of  NWT 
bic,  1141  E.  3900  South,  SaU  Lake  City, 
UT  84124,  801-293-2300/800-322-3361, 
(Formerly:  NWT  Drug  Testing,  North  West 
Toxicology,  Inc.). 

One  Source  Toxicology  Laboratory,  Inc..  1705 
Center  SU-eet,  Deer  Park.  TX  77536,  713- 
920-2559,  (Formerly:  University  of  Texas 
Medical  Branch,  Clinical  Chemistry 
Division;  UTMB  Pathology-Toxicology 
Laboratory). 

Oregon  Medical  Laboratories,  P.O.  Box  972. 
722  East  11th  Ave.,  Eugene,  OR  97440- 
0972,  541-687-2134. 

Pacific  Toxicology  Laboratories,  6160  Variel 
Ave..  Woodland  Hills,  CA  91367.  818-598- 
3110/800-328-6942,  (Formerly:  Centinela 
Hospital  Airport  Toxicology  Laboratory). 

Pathology  Associates  Medical  Laboratories, 
110  West  Cliff  Drive,  Spokane,  WA  99204, 
509-755-8991  /800-541-7891 X8991 . 

PharmChem  Laboratories.  Inc.,  4600  N. 
Beach.  Haltom  City,  TX  76137,  817-605- 
5300,  (Formerly:  PharmChem  Laboratories, 
Inc.,  Texas  Division;  Harris  Medical 
Laboratory). 

Physicians  Reference  Laboratory,  7800  West 
110th  St.,  Overiand  Park,  KS  66210. 913- 
339-0372/800-821-3627. 

Quest  Diagnostics  Incorporated.  3175 
Presidential  Dr..  Atlanta,  GA  30340,  770- 
452-1590,  (Formerly:  SmithKline  Beecham 
Clinical  Laboratories.  SmithKline  Bio- 
Science  Laboratories). 

Quest  Diagnostics  Incorporated,  4770  Regent 
Blvd.,  Irving,  TX  75063,  800-842-6152, 
(Moved  from  the  Dallas  location  on  03/31/ 
01;  Formerly:  SmithKline  Beecham 
Clinical  Laboratories,  SmithKline  Bio- 
Science  Laboratories). 

Quest  Diagnostics  Incorporated,  400  Egypt 
Rd..  Norristown,  PA  19403,  610-631-4600/ 
877-642-2216,  (Formerly:  SmithKline 
Beecham  Clinical  Laboratories,  SmithKline 
Bio-Science  Laboratories). 

Quest  Diagnostics  Incorporated,  506  E.  State 
Pkwv.,  Schaumburg,  IL  60173,  800-669- 
6995/847-885-2010,  (FormeHy: 
SmithKline  Beecham  Clinical  Laboratories, 
International  Toxicology  Laboratories). 

Quest  Diagnostics  Incorporated,  7600  Tyrone 
Ave..  Van  Nuys,  CA  91405,  818-989-2520/ 
800-877-2520,  (Formerly:  SmithKline 
Beecham  Clinical  Laboratories). 

Scientific  Testing  Laboratories,  Inc.,  463 
Southlake  Blvd..  Richmond,  VA  23236, 
804-378-9130. 
S.E.D.  Medical  Laboratories,  5601  Office 
Blvd.,  Albuquerque,  NM  87109,  505-727- 
6300/800-999-5227. 
South  Bend  Medical  Foundation,  Inc.,  530  N. 
Lafayette  Blvd.,  South  Bend,  IN  46601, 
219-234-4176. 
Southwest  Laboratories.  2727  W.  Baseline 
Rd.,  Tempe,  AZ  85283,  602-438-6507/ 
800-279-0027. 
Sparrow  Health  System,  Toxicology  Testing 
Center,  St.  Lawrence  Campus,  1210  W. 
Saginaw,  Lansing,  MI  48915,  517-377- 
0520,  (Formerly:  St.  Lawrence  Hospital  & 
Healthcare  System). 
St.  Anthony  Hospital  Toxicology  Laboratory, 
1000  N.  Lee  St.,  Oklahoma  City,  OK  73101, 
405-272-7052. 
Sure-test  Laboratories,  Inc.,  2900  Broad 
Avenue,  Memphis,  Tennessee  38112,  901- 
474-6028. 


r 

Toxicology  &  Drug  Monitoring  Laboratory, 
University  of  Missouri  Hospital  &  Clinics, 
2703  Clark  Lane,  Suite  B,  Lower  Level, 
Columbia,  MO  65202,  573-882-1273. 
Toxicology  Testing  Service.  Inc..  5426  N.W. 
79th  Ave..  Miami,  FL  33166,  305-593- 
2260. 
US  Army  Forensic  Toxicology  Drug  Testing 
Laboratory,  Fort  Meade.  Building  2490, 
Wilson  Street,  Fort  George  G.  Meade.  MD 
20755-5235, 301-677-7085. 
•*The  Standards  Council  of  Canada  (SCC) 
voted  to  end  its  Laboratory  Accreditation 
Program  for  Substance  Abuse  (LAPSA) 
effective  May  12, 1998.  Laboratories  certified 
through  that  program  were  accredited  to 
conduct  forensic  urine  drug  testing  as 
required  by  U.S.  Department  of 
Transportation  (DOT)  regulations.  As  of  that 
date,  the  certification  of  those  accredited 
Canadian  laboratories  will  continue  under 
DOT  authority.  The  responsibility  for 
conducting  quarterly  performance  testing 
plus  periodic  on-site  inspections  of  those 
LAPSA-accredited  laboratories  was 
transferred  to  the  U.S.  DHHS.  with  the 
DHHS'  National  Laboratory  Certification 
Program  (NLCP)  contractor  continuing  to 
have  an  active  role  in  the  performance  testing 
and  laboratory  inspection  processes.  Other 
Canadian  laboratories  wishing  to  be 
considered  for  the  NLCP  may  apply  directly 
to  the  NLCP  contractor  just  as  U.S. 
laboratories  do. 

Upon  finding  a  Canadian  laboratory  to  be 
qualified,  the  DHHS  will  recommend  that 
DOT  certify  the  laboratory  (Federal  Register. 
July  16, 1996)  as  meeting  the  minimum 
standards  of  the  "Mandatory  Guidelines  for 
Workplace  Drug  Testing"  (59  FR,  June  9, 
1994,  Pages  29908-29931).  After  receiving 
the  DOT  certification,  the  laboratory  will  be 
included  in  the  monthly  list  of  DHHS 
certified  laboratories  and  participate  in  the 
NLCP  certification  maintenance  program. 

Richard  Kopanda, 

Executive  Officer,  Substance  Abuse  and 
Mental  Health  Services  Administration. 
(FR  Doc.  02-25106  Filed  10-2-02;  8:45  ami 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Doclwt  No.  FR-4786-N-02] 

Notice  To  Further  Extend  Avallablllty 
of  Revised  Public  Housing  Occupsncy 
Guldsbook  end  Period  for  Comments 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing.  HUD. 

ACTION:  Notice  of  extension  of 
availability  and  request  for  comments. 

SUMMARY:  This  notice  advises  the  public 
that  HUD  is  extending  the  comment 
period  for  the  revised  Public  Housing 
Occupancy  Guidebook  (Occupancy 
Guidebook]  and  making  available  a  copy 
of  the  draft,  revised  Occupancy 


Guidebook  on  the  HUD  website  and 
inviting  interested  parties  to  comment 
or  provide  additional  comments  on 
HUD's  revised  Occupancy  Guidebook. 
ADDRESSES:  A  copy  of  HUD's  revised 
Occupancy  Guidebook  can  be  obtained 
via  the  World  Wide  Web  at  http:// 
www.hud.gov/offices/pih  or  by  calling 
the  Public  and  Indian  Housing  Resource 
Center  at  1-800-955-2232.  Interested 
persons  may  also  submit  comments 
regarding  this  Notice  to  the  attention  of 
Public  Housing  Occupancy  Guidebook 
Comments,  Department  of  Housing  and 
Urban  Development,  Office  of  Public 
and  Indian  Housing,  Room  4224,  451 
Seventh  Street,  SW.,  Washington.  DC 
20410.  Communications  should  refer  to 
the  above  docket  number  and  title. 
Comments  may  also  be  submitted  by 
email  to:  occupancy _guide 
book_comments@hud.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Amaudo,  Director,  Customer 
Services  and  Amenities  Division,  451 
Seventh  Street.  SW,  Washington,  DC 
20410-2000:  telephone  number  (202) 
708-0744  ext.  4250.  A 
telecommunications  device  (TDD)  for 
hearing  and  speech-impaired  persons  is 
available  at  (202)  708-0455.  (These  are 
not  toll-free  nimibers.) 
SUPPLEMENTARY  INFORMATION:  On  August 
30,  2002,  HUD  published  a  notice  (67 
FR  55861)  that  announced  the 
availability  of  the  revised  Public 
Housing  Occupancy  Guidebook 
(Occupancy  Guidebook)  on  HUD's 
website  for  review  and  comment.  In 
view  of  the  widespread  use  of  the 
Occupancy  Guidebook  and  its 
importance  to  public  housing  residents 
and  PHA  staff,  HUD  has  decided  to 
further  extend  the  comment  period  until 
October  15.  2002  so  that  all  stakeholders 
will  have  a  greater  opportunity  to 
participate  and  express  their 
viewpoints. 

Copies  of  HUD's  draft,  revised 
Occupancy  Guidebook  will  be  available 
until  October  15.  2002  at  the  HUD  web 
site  http://www.hud.gov/offices/pih. 
Members  of  the  public  without  access  to 
the  World  Wide  Web  may  obtain  a  copy 
of  the  revised  Occupancy  Guidebook  by 
contacting  the  Public  and  Indian 
Housing  Resource  Center  at  1-800-955- 
2232. 

Public  input  is  solicited  on  the  overall 
scope  and  direction  of  the  revised 
Occupancy  Guidebook.  Interested 
members  of  the  public  may  submit 
comments,  or  submit  additional 
comments,  either  electronically  or  by 
overnight  mail  to  the  addresses  listed  in 
the  ADDRESSES  section  above.  To  be 
most  helpful,  comments  must  be 
.  identified  by  specific  page  and 
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paragraph  references  and  must  be 
received  by  October  15,  2002. 

Dated:  September  27,  2002. 
Aaron  Santa  Anna, 

Assistant  General  Counsel  for  Regulations. 
[FR  Doc.  02-25095  Filed  10-2-02;  8:45  am) 

BILUNG  COOE  4210-33-P 


DEPARTMENT  OF  THE  INTERIOR 

Endangered  and  Threatened  Species 
Permit  Applications 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

• 

ACTION:  Notice  of  Receipt  of 
Applications. 

SUMMARY:  The  following  applicants  have 
applied  for  a  scientific  research  permit 
to  conduct  certain  activities  with 
endangered  species  pursuant  to  section 
10(a)(1)(A)  of  the  Endangered  Species 
Act  of  1973,  as  amended  (16  U.S.C. 
1531,  etseq.). 

DATES:  Written  comments  on  these 
permit  applications  must  be  received 
within  30  days  of  the  date  of 
publication. 

ADDRESSES:  Written  data  or  comments 
should  be  submitted  to  the  Chief, 
Endangered  Species  Division,  Ecological 
Services.  P.O.  Box  1306,  Room  4102, 
Albuquerque,  New  Mexico  87103;  (505) 
248-6649;  Fax (505)  248-6788. 
Documents  will  be  available  for  public 
inspection  by  written  request,  by 
appointment  only,  during  normal 
business  hours  (8  to  4:30)  at  the  U.S. 
Fish  and  Wildlife  Service,  500  Gold 
Ave.  SW.,  Room  4102,  Albuquerque, 
New  Mexico.  Please  refer  to  the 
respective  permit  number  for  each 
application  when  submitting  comments. 
All  comments  received,  including 
names  and  addresses,  will  become  part 
of  the  official  administrative  record  and 
may  be  made  available  to  the  public. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chief,  Endangered  Species  Division, 
Ecological  Services,  P.O.  Box  1306, 
Room  4102,  Albuquerque,  New  Mexico 
87103.  Documents  and  other 
information  submitted  with  these 
applications  are  available  for  review, 
subject  to  the  requirements  of  the 
Privacy  Act  and  Freedom  of  Information 
Act,  by  any  party  who  submits  a  written 
request  to  the  address  above  for  a  copy 
of  such  documents  within  30  days  of  the 
date  of  publication  of  this  notice. 
SUPPLEMENTARY  INFORMATION: 

Permit  No.  TE-814841 

Applicant:  Desert  Botanical  Garden, 
Phoenix,  Arizona. 


Applicant  requests  an  amendment  to 
an  existing  permit  to  allow  collection  of 
seeds  and  vouchers  of  Canelo  Hills 
ladies'-tresses  [Spimnthes  delitescens] 
bom  Santa  Cruz  Coimty,  Arizona. 

Permit  No.  TE-061127 

Applicant:  Tierra  Archaeological  and 
Environmental  Consultants,  Tucson, 
Arizona. 

Applicant  requests  a  permit  for 
research  and  recovery  purposes  to 
conduct  presence/absence  siirveys  for 
the  following  species:  lesser  long-nosed 
bat  [Leptonycteris  curasoae 
yerbabuenae),  southwestern  willow 
flycatcher  [Empidonax  traillii  extimus), 
and  cactus  ferruginous  pygmy  owl 
(Glaucidium  bmsilianum  cactorum).  All 
surveys  are  to  occur  throughout  the 
known  range  of  each  species,  including 
locations  within  the  states  of  Arizona, 
California,  Colorado,  New  Mexico, 
Texas,  and  Utah.  Applicant  additionally 
requests  authorization  to  conduct 
surveys  for  and  transplant  individuals 
of  Pima  pineapple  cactus  [Coryphantha 
scheeri  var  robustispina)  within  Pima 
County,  Arizona. 

Permit  No.  TE-008187 

Applicant:  Stephanie  Fudge,  Hartford, 

Arkansas. 

Applicant  requests  an  amendment  to 
an  existing  permit  to  allow  presence/ 
absence  surveys  for  American  burying 
beetle  {Nicrophorus  americanus)  withdn 
Arkansas. 

Permit  No.  TE-048S79 

Applicant:  Kathlene  Meadows,  Tucson, 

Arizona. 

Applicant  requests  an  amendment  to 
an  existing  permit  to  allow  presence/ 
absence  surveys  for  southwestern 
willow  flycatcher  (Empidonax  traillii 
extimus)  within  Arizona.   - 

Permit  No.  TE-799158 

Applicant:  Oklahoma  Museum  of 
Natural  History,  Norman,  Oklahoma. 
Applicant  requests  an  amendment  to 
an  existing  permit  to  allow  collection  of 
the  following  species  from  within 
Texas:  Big  Bend  gambusia  (Gambusia 
gaigei).  Clear  Creek  gambusia 
(Gambusia  heterochir),  and  Pecos 
gambusia  (Gambusia  nobilis). 

Permit  No.  TE-061728 

Applicant:  Christopher  McDonald, 

Tucson,  Arizona. 

Applicant  requests  a  permit  for 
research  and  recovery  purposes  to  allow 
collection  and  habitat  manipulation  of 
Pima  pineapple  cactus  [Coryphantha 
scheeri  var.  robustispina)  within  Pima 
and  Santa  Cruz  Coimties,  Arizona. 


Permit  No.  TE-061084 

Applicant:  Kenneth  Kingsley,  Tucson, 

Arizona. 

Applicant  requests  a  permit  for 
research  and  recovery  purposes  to        • 
conduct  presence/absence  surveys  and 
salvage  the  following  species  where 
they  are  known  to  occur  throughout 
Arizona,  New  Mexico,  and  Texas:  lesser 
long-nosed  bat  (Leptonycteris  curasoae 
yeihabuenae),  Mexican  long-nosed  bat 
(Leptonycteris  nivalis),  black-footed 
ferret  (Mustela  nigripes),  Hualapai 
Mexican  vole  (Microtus  mexicanus 
hualpaiensis),  southwestern  willow 
flycatcher  (Empidonax  traillii  extimus), 
black-capped  vireo  (Vireo  atricapillus), 
golden-cheeked  warbler  (Dendroica 
chrysoparia),  cactus  ferruginous  pygmy 
owl  (Glaucidium  bmsilianum 
cactorum),  Yuma  clapper  rail  (Rallus 
longirostris  yumanensis),  Sonoran  tiger 
salamander  (Ambystoma  tigrinum 
stebbinsi),  desert  pupfish  (Cyprinodon 
macularius),  Gila  topminnow 
(Poeciliopsis  occidentalis),  humpback 
chub  (Gila  cypha),  razorback  sucker 
(Xyrauchen  texanus).  Virgin  River  chub 
(Gila  robusta  semidnuda),  and 
woundfin  (Plagoptenis  argentissimus). 

Permit  No.  TE-053843 

Applicant:  Donna  Achuff,  Orange 

Grove,  Texas. 

Applicant  requests  an  amendment  to 
an  existing  permit  to  allow 
authorization  to  house  and  care  for 
captive  bred  jaguarundi  (Herpailurus 
yagouaroundi)  within  Jim  Wells  County, 
Texas. 

Permit  No.  TE-022329 

Applicant:  Mike  Warton  and  Associates, 

Cedar  Park,  Texas. 

Applicant  requests  an  amendment  to 
an  existing  permit  to  allow  presence/ 
'absence  surveys  and  collection  of  the 
following  species  within  Texas: 
Rhadine  exilis  (ground  beetle,  no 
conunon  name),  Rhadine  inf emails 
(groimd  beetle,  no  common  name), 
Batrisodes  venyivi  (Helotes  mold 
beetle),  Texella  cokendolpheri 
(Cokendolpher  cave  harvestman), 
Cicurina  baronia  (Robber  Baron  cave 
meshweaver),  Cicurina  madia  (Madia's 
cave  meshweaver),  Cicurina  venii 
(Bracken  Bat  Cave  meshweaver), 
Cicurina  vespera  (Government  Canyon 
Bat  Cave  meshweaver),  and 
Neoleptoneta  microps  (Government 
Canyon  Bat  Cave  spider). 

Permit  No.  TE-B36329 

Applicant:  Blanton  &  Associates, 

Austin,  Texas. 

Applicant  requests  an  amendment  to 
an  existing  permit  to  allow  presence/ 
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absence  surveys  for  brown  pelican 
(Pelecanus  occidentalis)  within  Texas. 

David  C.  Fradericlc. 

Assistant  Regional  Director,  Ecological 

Senrices,  Region  2,  Albuquerque,  New 

Mexico. 

[FR  Doc.  02-25101  Filed  10-2-O2;  8:45  am) 

BHjUNO  COOC  4310-8B-P 

DEPARTMENT  OF  THE  INTERIOR 
Fish  and  WIMIIfs  Ssrvles 

NoUcs  of  Wlttidrawal  of  ths  Little  Darby 
National  VHIdlifs  Rafugs  Proposal  and 
Availabiltty  of  tha  Uttla  Darby  Crsak 
Consarvatlon  Through  Local  InttlativM 
Rnai  Report 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

SUMMARY:  This  notice  advises  the  pubHc 
that  the  U.S.  Fish  &  Wildlife  Service 
(Service)  is  withdrawing  its  proposal  to 
establish  the  Little  Darby  National 
Wildlife  Refuge  in  Madison  and  Union 
coimties  in  Ohio.  A  concluding  Final 
Report  provides  tools  that  co\ild  be 
useful  in  pursuing  a  local  conservation 
initiative. 

DATES:  This  action  will  become  effective 
with  this  notice.  The  Service  notified 
the  public  of  the  decision  to  withdraw 
the  proposal  in  March;  formal  notice  of 
the  decision  is  being  made  concurrent 
with  the  availabihty  of  the  Final  Report. 
Copies  of  the  Final  Report  are  available 
on  the  Service's  Web  site:  http// 
midwest.fws.gov/planning/ 
Idarbytop.htm,  or  by  writing  to  the 
address  listed  below. 
FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Larson,  Chief  of  Ascertaiimient  and 
Planning,  U.S.  Fish  &  Wildlife  Service, 
Bishop  Henry  Whipple  Federal 
Buildhig,  1  Federal  Drive,  Fort  Snelling, 
MN  55111.  Telephone  612/713-5430. 
SUPPLEMENTARY  MFORMATION:  There 
were  both  supporters  and  opponents  to 
the  proposal  to  create  a  new  national 
wildlife  refuge  in  south  central  Ohio, 
but  the  community  consistently 
expressed  support  for  the  conservation 
of  agricultuiral  and  natural  resource 
areas.  In  writhdrawing  the  proposal  to 
establish  a  refuge,  the  Service  is 
supporting  interest  in  locally-driven 
conservation  efforts.  The  Final  Report 
includes  an  overview  of  the  refuge 
proposal,  a  brief  history  of  the  area, 
description  of  the  natural  resource 
values  of  the  Little  Darby  Creek 
Watershed,  information  on  local 
perceptions  and  expectations  related  to 
conservation,  and  information  on 
resources  available  for  local 
conservation  initiatives.  The  Report  - 


reiterates  the  Service's  belief  in 
preserving  the  watershed's  resoiirce 
values. 

Dated:  August  14,  2002. 
Williun  F.  Hartwig. 
Regional  Director. 

(FR  Doc.  02-25102  Filed  10-2-02;  8:45  ami 
■ILUNQ  COOK  4310-66-M 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigations  Nos.  701-TA-420  and  421 
(nnsi)] 

Carbon  and  CartaIn  Alloy  Staal  Wlra 
Rod  From  Trinidad  and  Tobago  and 
Turksy 

AGENCY:  International  Trade 

Commission. 

ACTION:  Termination  of  investigations. 

SUMMARY:  On  August  30,  2002,  the 
Department  of  Commerce  pubUshed 
notice  in  the  Federal  Register  of  final 
negative  coimtervailing  duty 
determinations  in  connection  With  the 
subject  investigations  (67  FR  55810  and 
55815).  Accor^gly,  pursuant  to 
§  207.40(a)  of  the  Commission's  rules  of 
practice  and  procedure  (19  CFR 
207.40(a)),  the  countervailing  duty 
investigations  concerning  carbon  and 
certain  alloy  steel  wire  rod  from 
Trinidad  and  Tobago  and  Turkey 
(investigations  Nos.  701-TA-420  and 
421  (Final))  are  terminated. 
EFFECTIVE  DATE:  Auglist  30,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Messer  (202-205-3193).  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington,  DC  20436.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  intiamet  server  (http:// 
www.usitc.gov).  The  public  record  for 
these  investigations  may  be  viewed  on 
the  Commission's  electronic  docket 
(EDIS-ON-LINE)  at  http:// 
dockets,  usitc.gov/eol/public. 

Authority:  These  investigations  are  being 
terminated  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  §201.10  of  the  Commission's 
rules  (19  CFR  201.10). 

By  order  of  the  Commission. 


Issued:  September  27,  2002. 
Marilyn  R.  Abbott. 
Secretary  to  the  Commission.  . 
[FR  Doc.  02-25113  Filed  10-2-02;  8:45  ami 
HLUNO  cool  ' 


DEPARTMENT  OF  JUSTICE 

Nottoa  Of  Lodging  Of  Consent  Dacraa 
Under  tfta  Coniprahanalva 
Envtronmant  Raaponaa, 
Companaatlon,  and  UabllHy  Act 

Notice  is  hereby  given  that  on 
September  16,  2002,  a  proposed  consent 
decree  in  United  States  v.  Buena  Vista 
Mines,  Inc.,  et  al.,  Civil  Action  No.  98- 
7226  SVW  (RNBx),  was  lodged  with  the 
United  States  District  Court  for  the 
Central  District  of  California. 

In  this  action,  brought  under  sections 
106  and  107  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act,  42 
U.S.C.  9606,  9607,  the  United  States 
sought  reimbursement  of  response  costs 
incurred  by  the  U.S.  Environmental 
Protection  Agency  ("EPA")  at  the  Buena 
Vista/Klau  Mine  Site  near  Paso  Robles 
California,  as  well  as  civil  penalties  and 
treble  damages  arising  fit)m  the  failure 
of  defendants  Buena  Vista  Mines,  Inc. 
("BVMI"),  Harold  J.  Biaggini.  and 
Edward  C.  Biaggini,  III  to  comply  w>th 
an  EPA  administrative  clean-up  order. 
The  consent  decree  provides  for 
payments  of  $500,000  from  the 
defendants  and  $100,000  from  third- 
party  defendant  County  of  San  Luis 
Obispo  and,  in  addition,  provides  that 
the  United  States  will  receive  the  major 
portion  of  all  proceeds  of  any  futiue 
BVMI  land  sales.  In  exchange  for  the 
settlement  payments,  the  settling  parties 
will  receive  a  site-wide  covenant-not-to- 
sue,  subject  to  certain  reservations. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  consent  decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General. 
Environment  and  Natural  Resources 
Division,  PO  Box  7611,  U.S.  Department 
of  Justice.  Washington,  DC  20044-7611, 
and  should  refer  to  United  States  v. 
Buena  Vista  Mines,  Inc.,  et  al.,  D.J.  Ref. 
No.  90-5-1-1-4467/1. 

The  consent  decree  may  be  examined 
at  the  offices  of  U.S.  EPA  Region  9,  75 
Hawthorne  Street,  San  Francisco, 
California  94105.  A  copy  of  the  consent 
decree  may  also  be  obtained  by  mail 
from  the  Consent  Decree  Library,  PO 
Box  7611,  U.S.  Department  of  Justice, 
Washington,  DC  20044-7611,  or  by 
faxing  a  request  to  Tonia  Fleetwood,  fax 
no.  (202)  514-0097,  phone  confirmation 
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number  (202)  514-1547.  In  requesting  a 
copy,  please  enclose  a  check  in  the 
amount  of  $10.75  (25  cents  per  page 
reproduction  cost)  payable  to  the  U.S. 
Treasury. 


Ellen  M.~Mahaii, 

Assistant  Chief.  Environmental  Enforcement 

Section,  Environment  and  Natural  Resources 

Division. 

[FR  Doc.  02-25099  Filed  10-2-02;  8:45  am) 

BHJJNQ  COOe  4410-15-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  the  Comprahensive 
Environmental  Response, 
Compensation  and  Liability  Act 

Notice  is  hereby  given  that  on 
September  19,  2002,  a  motion  to  lodge 
a  proposed  consent  decree  in  United 
States  V.  General  Iron  Industries,  Inc.  et 
aL,  Civil  Action  No.  01  C  4889,  was 
filed  with  the  United  States  District 
Court  for  the  Northern  District  of 
Illinois. 

In  this  action  the  United  States  sought 
to  recover  response  costs  incurred  by 
the  United  States  in  coimection  with  the 
Estech  Chemical  Company  Site  in 
Calument  City,  Illinois  (the  "Site").  The 
compliant  alleges  that  the  United  States 
undertook  response  actions  as  a  result  of 
releases  or  threatened  releases  of 
hazardous  substances  at  the  Site,  and 
that  General  Iron  Industries,  Inc. 
("General  Iron")  is  jointly  and  severally 
liable  for  the  costs  of  such  response 
actions  as  a  party  that  arranged  for 
treatment  or  disposal  of  hazardous 
substances  at  the  Site.  Under  the 
proposed  consent  decree  General  Iron 
will  pay  $1.8  milUon  to  the  Hazardous 
Substances  Superfund  as  partial 
reimbursement  of  response  costs  that 
the  United  States  incurred  in 
connection  with  the  Site  through  March 
15, 2002.  The  proposed  consent  decree 
will  not  resolve  potential  liability  of 
General  Iron  with  respect  to  any  costs 
incurred  subsequent  to  march  15,  2002, 
including  costs  of  any  final  response 
action  ultimately  selected  by  for  the  Site 
by  the  United  States  Environmental 
Protection  Agency  ("U.S.  EPA"). 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  consent  decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  PO  Box  7611,  U.S.  Department 
of  Justice.  Washington,  DC  20044-7611, 
and  should  refer  to  United  States  v. 
General  Iron  Industries,  Inc..  et  al..  D.J. 
Ref.  90-11-2-06487/1. 


The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney.  219  South  Dearborn 
Street.  Chicago,  Illinois  60604,  and  at 
U.S.  EPA  Region  5,  77  west  Jackson 
Boulevard,  Chicago,  Illinois,  60604.  A 
copy  of  the  proposed  consent  decree 
may  also  be  obtained  by  mail  horn  the 
Consent  Decree  Library,  PO  Box  7611, 
U.S.  Department  of  Justice,  Washington, 
DC  20044-7611  or  by  faxing  a  request  to 
Tonia  Fleetwood,  fax  no.  (202)  514- 
0097,  phone  confirmation  number  (202) 
514-1547.  In  requesting  a  copy,  please 
enclose  a  check  in  the  amoimt  of  $4.50 
(25  cents  per  page  reproduction  cost) 
payable  to  the  U.S.  Treasury. 

William  D.  Brighton, 

Assistant  Chief.  Environmental  Enforcement 

Section,  Environment  and  Natural  Resources 

Division. 

[FR  Doc.  02-25100  Filed  10-2-02;  8:45  am] 

BOJJNG  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  the  Clean  Water  Act 

Under  28  CFR  50.7  notice  is  hereby 
given  that  on  September  16,  2002,  a 
proposed  Consent  Decree  in  United 
States  V.  Wolcottville  Sand  and  Gravel 
Corporation,  d/h/a  London  Aggregates, 
No.  98-CV-74192  (E.D.  Mich.),  and 
PIRGIM  Public  Interest  Lobby  v. 
Wolcottville  Sand  and  Gmvel 
Corporation,  d/b/a  London  Aggregates, 
No.  98-73730  (E.D.  Mich)  was  lodged 
with  the  United  States  District  Court  for 
the  Eastern  District  of  Michigan. 

The  United  States'  complaint  sought 
injunctive  relief  and  civil  penalties  for 
Wolcottville's  violations  of  the 
conditions  and  limitations  of  its 
National  Pollutant  Discharge 
Elimination  System  ("NPDES")  permit, 
issued  by  the  State  of  Michigan 
pursuant  to  CWA  Section  402,  33  U.S.C. 
1342,  at  Wolcottville's  limestone  quarry 
in  Milan,  Monroe  County,  Michigan. 
Under  the  proposed  consent  decree, 
Wolcottville  will  modify  its  mining 
operations  such  that  it  will  be  able 
eliminate  all  discharges  at  the  quarry 
and  surrender  its  National  Pollution 
Discharge  Elimination  System  permit. 
Wolcottville  will  also  pay  $75,000  to 
resolve  the  United  States'  claim  for  civil 
penalties,  perform  certain  supplemental 
environmental  projects  at  a  cost  of 
$360,000  in  partial  mitigation  of  the 
United  States'  civil  penalty  claims,  and 
undertake  two  restoration  projects  in 
settlement  of  the  citizens  plaintiffs' 
claims. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 


date  of  this  publication  comments 
relating  to  the  proposed  Consent  Degree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  P.O.  Box  7611,  U.S. 
Department  of  Justice,  Washington,  DC 
20044-7611,  and  should  refer  to  United 
States  V.  Wolcottville  Sand  and  Gravel 
Corporation,  d/b/a  London  Aggregates, 
No.  98-<:V-74192  (E.D.  Mich.),  D.J.  Ref. 
90-5-1-1^461. 

The  Consent  Decree  may  be  examined 
at  the  Office  of  the  United  States 
Attorney,  Eastern  District  of  Michigan, 
211  W.  Fort  Street  Detroit,  Michigan 
48226-3211  (contact  Assistant  United 
States  Attorney  Mary  Rigdon.  313-226- 
9100),  and  at  U.S.  EPA  Region  5,  77  W. 
Jackson  Blvd.,  Chicago,  Illinois  (contact 
Assistant  Regional  Counsel  Richard 
Clarizio  (312-886-0559).  A  copy  of  the 
Consent  Decree  may  also  be  obtained  by 
mail  from  the  Consent  Decree  Library, 
P.O.  Box  7611,  U.S.  Department  of 
Justice,  Washington,  DC  20044-7611  or 
by  faxing  a  request  to  Tonia  Fleetwood, 
fax  no.  202-616-6584,  telephone 
coniirmatidn  number  202-514-1547.  In 
requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  $15.25  (25  cents 
per  page  reproduction  cost)  payable  to 
the  U.S.  Treasury. 

William  Brighton, 

Assistant  Chief.  Environmental  Enforcement 

Section,  Environment  and  Natural  Resources 

Division. 

[FR  Doc.  02-25098  Filed  10-2-02;  8:45  am] 

BUMC  COOC  4410-1S-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  0MB  Review; 
Comment  Re<|uest 

September  24,  2002. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  request  (ICR)  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13. 
44  U.S.C.  Chapter  35).  A  copy  of  each 
individual  ICR,  with  applicable 
supporting  documentation,  may  be 
.obtained  by  calling  the  Department  of 
Labor.  To  obtain  documentation  contact 
Marlene  Howze  at  ((202)  693-4158  or  e- 
mail  Howze-h4arlene@dol.gov. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  ETA,  Office 
of  Management  and  Budget,  Room 
10235,  Washington,  DC  20503  ((202) 
395-7316),  within  30  days  from  the  date 
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of  this  publication  in  the  Federal 
Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accxiracy  of  the 
agency's  estimate  of  the  burden  of  the 


Activity 


proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 
•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other   - 
technological  collection  techniques  or 
other  forms  of  information  technology, 


e.g..  permitting  electronic  submission  of 
responses. 

Type  of  Review;  Extension  of  a 
currently  approved  collection. 

Agency:  Employment  and  Training 
Administration  (ETA). 

Title:  Tax  Performance  System. 

OMB  Number:  1205-0332. 

Affected  Public:  State.  Local  or  Tribal 
Government. 

Estimated  Time  Per  Response  and 
Total  Burden  Hours: 


Methods  Survey 
Program  Review 
Data  Entry  

Totals 


Frequency 


Annually 
Annually 
Annually 


Number  of  re- 
spondents 


52 
52 
52 


Total  annual 
responses 


52 
52 
52 


Estimated 
hours/re- 
sponse 


11 

,734 

5 


1.750 


Total  annual 
txirden 
(hours) 


572 

90.168 

260 


91.000 


Total  Annualized  Capital/Startup 
Costs:  $0. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $0. 

Description:  Section  303(a)(1)  of  the 
Social  Security  Act  gives  the  Secretary 
~  of  Labor  several  responsibilities  toward 
the  Unemployment  Insurance  (UI) 
system.  The  Tax  Performance  System 
(TPS)  is  intended  to  assist  State 
administrators  in  improving  their 
Unemployment  Insurance  (UI)  program 
by  provicUng  objective  information  on 
the  quality  of  existing  revenue 
operations.  TPS  will  also  serve  to  help 
the  U.S.  Department  of  Labor  carry  out 
its  oversight,  technical  assistance,  and 
policy  development  responsibilities.  If 
TPS  data  are  not  collected,  infrnmation 
relative  to  UI  tax  performance  according 
to  the  requirements  of  Federal  law  will 
not  be  produced,  and  many  deficiencies 
in  state  tax  operations  wall  go 
unnoticed. 

Ira  L.  Mills. 

Departmental  Qearance  Officer. 

[FR  Doc.  02-25174  Filed  10-2-02;  8:45  am] 

BNJJNQ  COOe  4810-aO-M 


Requirement 


DEPARTMENT  OF  LABOR 

Office  Of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

September  25.  2002. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  each 
individual  ICR,  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor.  To  obtain  documentation,  contact 
Darrin  King  (202)  693-4129  or  e-mail: 
King-DaTrin@dol.gov. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  OSHA, 
Office  of  Management  and  Budget, 
Room  10235,  Washington,  DC  20503 
((202)  395-7316),  within  30  days  from 
the  date  of  this  publication  in  the 
Federal  Rmister. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 


Marking  the  Rated  Load— 29  CFR  1910.179(b)(3)  and  (b)(5) 
Certification  Records  of  Hook  and  Hoist  Chain  Inspecttons— 

29  CFR  1910.179{j)(2)(iii)  and  (j)(2)(iv). 

Reports  from  Rated  Load  Test— 29  CFR  1910.179(k)(2)  

Certificatton    Records    of     Rope     Inspectkxis— 29    CFR 

1910.179(m). 


Frequency 


Onoccaskxi 
Monthly  

Onoccask)n 
Monthly  


functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection-techniques  or  ' 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Occupational  Safety  and 
Health  Administration  (OSHA). 

Title:  Overhead  and  Gantry  Cranes 
Standard. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

OMB  Number:  1218-0224. 

Affected  Public:  Business  or  other  for- 
profit;  Not-for-profit  institutions; 
Federal  Government;  and  State.  Local, 
or  Tribal  Government. 

Type  of  Response:  Recordkeeping  and 
Third-party  disclosure. 

Number  of  Respondents:  35.000. 


Annual  re- 
sponses 


35 
360.000 

70 
360.000 


Average  re- 
sponse time 
(hours) 


2.00 
0.50 

1.00 
0.50 


Annual  burden 
hours 


70 

180,000 

70 

leoxxx) 
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Requirement 

Frequency 

Annual  re- 
sponses 

Average  re- 
sponse time 
(hours) 

Annual  burden 
hours 

Total  J. 

720,105 

360,140 

- 

Total  Annualized  capital/startup 
costs:  SO. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  SO. 

Description:  The  Overhead  and 
Gantry  Granes  Standard  (29  CFR 
1910.179)  specifies  several  paperwork 
requirements.  The  following  sections 
describe  who  uses  the  information 
collected  under  each  requirement,  as 
well  as  how  they  use  it.  The  purpose  of 
these  requirements  is  to  prevent  death 
and  serious  injuries  among  employees 
by  ensuring  that  all  critical  components 
of  the  crane  are  inspected  and  tested  on 
a  periodic  basis  and  that  the  crane  is  not 
used  to  lift  loads  beyond  its  rated 
capacity. 

•  Marking  the  Rates  Load 
(paragraphs  (b)(3)  and  (b)(5)).  Paragraph 
(b)(5)  requires  that  the  rated  load  be 
plainly  marked  on  the  side  of  each 
crane.  If  the  crane  has  more  than  one 
hoist,  the  rated  load  must  be  marked  on 
each  hoist  or  the  load  block.  The 
manufacturer  will  mark  the  rated  loads. 
If  the  crane  is  modified,  paragraph  (b)(3) 
requires  the  new  rating  to  be  determined 
and  marked  on  the  crane.  Reports  of  the 
rated  load  test  are  also  required.  This 
function  would  most  likely  fall  to  the 
employer.  Marking  the  rated-load 
capacity  of  a  crane  ensures  that 
employers  and  employees  will  not 
exceed  the  limits  of  the  crane,  which 
can  result  in  crane  failure. 

•  Certification  Records  for  Hook  and 
Hoist  Chain  Inspections  (paragraph 


(j)(2)(iii)  and  (j)(2)(iv)).  Paragraphs 
(j)(2)(iii)  and  (j)(2)(iv)  require  daily  and 
monthly  inspections  of  hooks  and  hoist 
chains,  respectively.  After  each  monthly 
inspection,  employers  are  to  prepare  a 
certification  record  that  includes  the 
date  of  the  inspection,  the  signatiue  of 
the  person  who  performed  the 
inspection,  and  the  serial  number,  or 
other  identifier,  of  the  inspected  hook  or 
hoist  chain.  Certification  records 
provide  employers,  employees,  and 
OSHA  compliance  officers  with 
assiuance  that  the  hooks  and  hoist 
chains  used  on  cranes  regulated  by  the 
Standard  have  been  inspected  as 
required  by  the  Standard.  These 
inspections  help  assure  that  the 
equipment  is  in  good  operating 
condition,  thereby  preventing  failure  of 
the  hooks  or  hoist  chains  during 
material  handling.  These  records  also 
provide  the  most  efficient  means  for  the 
compliance  officers  to  determine  that  an 
employer  is  complying  with  the 
Standard. 

•  Reports  of  Rated  Load  Tests 
(paragraph  (k)(2)).  Under  this  provision, 
employers  must  make  readily  available 
test  reports  of  load-rating  tests 
conducted  imder  paragraph  (b)(3)  for 
modified  cranes,  and  for  hooks  repaired 
as  stated  in  paragraph  (l)(3)(iii)(a)  of  the 
Standard.  These  reports  inform  the 
employer,  employees,  and  OSHA 
compliance  officers  that  a  rated  load  test 
was  performed,  providing  information 
about  the  capacity  of  the  crane  and  the 
adequacy  of  the  repaired  hook.  This 


information  is  used  by  crane  operators 
so  that  they  will  not  exceed  the  rated 
load  of  the  crane  or  hook. 

•  Certification  Records  of  Rope 
Inspections  (paragraph  (m)).  Paragraph 
(m){l)  requires  employers  to  inspect 
thoroughly  all  running  rope  in  use,  and 
do  so  at  least  once  a  month.  In  addition, 
rope  which  has  been  idle  for  at  least  a 
month  must  be  inspected  before  use,  as 
prescribed  by  paragraph  (m)(2),  and  a 
record  prepared  to  certify  that  the 
inspection  was  done.  The  certification 
records  must  include  the  inspection 
date,  the  signature  of  the  person 
conducting  the  inspection,  and  the 
identifier  of  the  rope  inspected. 
Employers  must  keep  the  certification 
records  on  file  and  available  for 
inspection.  The  certification  records 
provide  employers,  employees,  and 
OSHA  compliance  officers  with 
assurance  that  the  ropes  are  in  good, 
condition. 

Agency:  Occupational  Safety  and 
Health  Administration  (OSHA). 

Title:  Rigging  Equipment  for  Material 
Handling. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

OMB  Number:  1218-0233. 

Affected  Public:  Business  or  other  for- 
profit;  Not-for-profit  institutions; 
Federal  Government;  and  State,  Local,  ^ 
or  Tribal  Government. 

Type  of  Response:  Recordkeeping  and 
Third-party  disclosiu^. 

Number  of  Respondents:  132,737. 


Requirement 

Frequency 

Annual  re- 
sponses 

Average  re-- 

sponse  time 

(hours) 

Annual  burden 
hours 

Alloy  Steel  Chains— 29 
Alloy  Steel  Chains— 29 
Welded  End  Attachmen 
Synthetic  Webbing  (ny 
29  CFR  1926.251  (e)( 
Hooks— 29  CFR  1926.; 

CFR  1926.251(b)(1) 

CFR  1 926.251  (b)(6)(i) 

t— 29  CFR  1 926.251  (c)(15)(ii)  

Ion,  polyester,  and  polypropylene)— 

1)(i),(ii)and(iii). 

:5i(f)(2) ,.. 

On  occasion 

Annually  ~. 

On  occasion 

On  occasion 

On  occasion 

199 

199,106 

99,553 

106 

2,655 

0.50 
0.25 
0.05 
0.50 

0.50 

100 

49,777 

4.978 

53 

1,328 

'    Total 

301,619 

56,236 

Total  Annualized  capital/startup 
costs:  $0. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $0. 

Description:  29  CFR  1926.251(b)(1); 
(b)(6)(l);  (c)(15)(ii);  (e)(l)(i).  (ii).  (iii); 
and  (f)(2)  require  affixing  identification 


tags  or  markings  on  rigging  equipment, 
developing  and  maintaining  inspections 
records,  and  retaining  proof-testing 
certificates.  The  purpose  of  each  of 
these  requirements  is  to  prevent 
employees  from  using  defective  or 
deteriorated  equipment,  thereby 
reducing  their  risk  of  death  or  serious 


injury  caused  by  equipment  failure 
during  material  handling. 

Ira  L.  Mills, 

Departmental  Clearance  Officer. 

(FR  Doc.  02-25175  Filed  10-2-02:  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

Documents  Containing  Reporting  or 
Recordkeeping  Requirement*:  Office 
of  Manegement  and  Budget  (OMB) 
Review 

AQENCY:  Nuclear  Regulatory 
Commission  (NRC). 
ACTION:  Notice  of  the  OMB  review  of 
information  collection  and  solicitation 
of  public  comment. 

SUMMARY:  The  NRC  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35). 

1.  Type  o/ submission:  Revision. 

2.  The  tide  of  the  information 
collection:  Proposed  Rule — 10  CFR  parts 
30,  40,  and  70,  "Financial  Assurance 
Amendments  for  Materials  Licensees". 

3.  The  form  number  if  applicable:  l^ot 
Applicable. 

4.  How  often  the  collection  is 
required:  For  licensees  certifying 
financial  assurance,  one-time.  For 
licensees  required  to  update  a 
decommissioning  funding  plan,  every  3 
years. 

5.  Who  will  be  required  or  asked  to 
report:  Materials  licensees  required  to 
provide  financial  assurance. 

6.  An  estimate  of  the  number  of 
annual  responses: 

10  CFR  part  30:  568, 
10  CFR  part  40:  87. 
10  CFR  part  70:  51. 

7.  The  estimated  number  of  annual 
respondents: 

10  CFR  part  30:  568. 
10  CFR  part  40:  87, 
10  CFR  part  70:  51. 

8.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement  or  request: 

10  CFR  part  30:  5910  (10.4  hrs.  per 

licensee), 
10  CFR  part  40:  638  (7.3  hrs.  per 

licensee), 
10  CFR  part  70:  384  (7.5  hrs.  per 

licensee). 

9.  An  indication  of  whether  Section 
3507(d).  Pub.  L  104-13  applies: 
Applicable. 

10.  Abstract:  The  Nuclear  Regulatory 
Commission  (NRC)  is  proposing  to 
amend  its  regulations  for  financial 
assurance  for  certain  materials  licensees 
to  bring  the  amount  of  financial 
assurance  required  more  in  line  with 
ciurent  decommissioning  costs.  The 
objective  of  this  proposed  action  is  to 
maintain  adequate  assurance  so  that 
timely  decommissioning  can  be  carried 


out  following  shutdown  of  a  licensed 
facility.  Licensees  using  certifications 
will  be  required  to  submit  a  statement 
that  they  meet  the  new  financial 
assurance  levels.  Those  requiring  a 
decommissioning  funding  plan  will  be 
required  to  update  the  plan  every  3 
years. 

Submit,  by  November  4,  2002, 
comments  that  address  the  following 
questions: 

1.  Is  the  proposed  collection  of 
information  necessary  for  the  NRC  to 
properly  perform  its  functions?  Does  the 
information  have  practical  utility? 

2.  Is  the  burden  estimate  accurate? 

3.  Is  there  a  way  to  enhance  the 
qiiality,  utility,  and  clarity  of  the 
information  to  be  collected? 

4.  How  can  the  burden  of  the 
information  collection  be  minimized, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology? 

A  copy  of  the  submittal  may  be 
viewed  free  of  charge  at  the  NRC  Public 
Dociunent  Room,  One  White  Flint 
North,  11555  Rockville  Pike,  Room  O- 
1  Fl,  Rockville,  MD  20852.  The 
proposed  rule  indicated  in  "The  title  of 
the  information  collection"  is  or  has 
been  published  in  the  Federal  Register 
within  several  days  of  the  publication 
date  of  this  Federal  Register  notice.  The 
OMB  clearance  package  and  rule  are 
available  at  the  NRC  World  Wide  Web 
site:  http://www.nrc.gov/public-involve/ 
doc-comment/omb/index.html  for  60 
days  after  the  signature  date  of  this 
notice  and  are  also  available  at  the  rule 
forum  site,  http://ruIeforum.llnl.gov. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  by 
November  4,  2002:  Bryon  Allen,  Office 
of  Information  and  Regulatory  Affairs 
(3150-0009,  -0017,  and  -0020),  NEOB- 
10202,  Office  of  Management  and 
Budget,  Washington,  DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3087. 

The  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton.  301-415-7233. 

Dated  at  Rockville,  Maryland,  this  27th  day 
of  September,  2002. 

For  the  Nuclear  Regulatory  Commission. 
Beth  C.  St.  Mary, 

Acting  NRC  Clearance  Officer.  Office  of  the 
Chief  Information  Officer. 
(FR  Doc.  02-2S145  Filed  10-2-02:  8:45  am] 
BNJJNQ  COM  7S90-01-P 


NUCLEAR  REQULATORY 
COMMISSION 

[Docket  No.  S0-S28] 

Arizona  Public  Service  Company; 
Notice  of  Conalderatlon  of  leeuance  of 
Amendment  to  Facility  Operating 
Uoenee,  Propoeed  No  Significant 
Hazarda  Conalderatlon  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
41,  issued  to  Arizona  Public  Service 
Company  (the  licensee),  for  operation  of 
the  Palo  Verde  Nuclear  Generating 
SUtion  (PVNGS),  Unit  1,  located  in 
Maricopa  County,  Arizona. 

The  proposed  amendment  would 
revise  item  a.  10,  definition  of  steam 
generator  (SG)  tube  inspection,  in 
Section  5.5.9.4,  "Acceptance  Criteria," 
of  Technical  Specification  (TS)  5.5.9.     • 
"Steam  Generator  (SG)  Tube 
Surveillance  Program,"  which  is  in  the 
administrative  controls  section  of  the 
plant  TSs.  The  proposed  amendment 
would  revise  the  scope  of  the  required 
inspection  of  the  tube  in  the  SG 
tubesheet  region.  The  amendment  is 
based  on  the  Westinghouse  report, 
WCAP-15947,  "NDE  Inspection 
Strategy  For  the  Tubesheet  Region  in 
PVNGS  Unit  1,"  Revision  0.  A 
proprietary  and  non-proprietary  version 
of  the  report  was  submitted  with  the 
licensee's  apjplication. 

In  the  appncation,  the  licensee  stated 
that  the  amendment  is  needed  before 
PVNGS,  Unit  1  could  enter  Mode  4, 
when  the  TSs  require  that  the  Unit  1 
SGs  are  operable  in  the  restart  from  the 
October  2002  refueling  outage,  which 
begins  September  28,  2002.  llie  licensee 
sUted  that  the  Westinghouse  WCAP- 
15947  report,  which  is  the  basis  for  the 
proposed  amendment,  could  not  be 
completed  in  time  to  avoid  the  exigent 
circumstances.  The  licensee  stated  that 
entry  into  Mode  4  is  currenUy 
scheduled  for  October  26,  2002. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

Pursuant  to  Section  50.91  (1)(6)  of 
Title  10  of  the  Code  of  Federal 
Regulations  (10  CFR)  for  amendments  to 
be  granted  under  exigent  circumstances, 
the  NRC  staff  must  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
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amendment  would  not  (1)  involve  a 
significant  increase  in  the  probabihty  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibiUty  of 
a  new  or  different  kind  of  accident  firom 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  hcensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration  in  its  application, 
which  is  presented  below: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated?  j 

Response:  No.  ( 

Arizona  Public  Service  Company  (APS) 
proposes  to  modify  Palo  Verde  Nuclear 
Generating  Station  (PVNGS)  Technical 
Specifications  for  Unit  1  to  define  the  SG 
tube  inspection  scope.  The  PVNGS  Unit  1 
specific  analysis  takes  into  account  the 
reinforcing  effect  the  lubesheet  has  on  the 
external  surface  of  an  expanded  SG  tube. 
Tube-bundle  integrity  will  not  be  adversely 
affected  by  the  implementation  of  the  revised 
tube  inspection  scope.  SG  tube  burst  or 
collapse  cannot  occur  within  the  confines  of 
the  tubesheet;  therefore,  the  tube  burst  and 
collapse  criteria  of  NRC  Regulatory  Guide 
(RG)  1.121  (Bases  for  Plugging  Degraded  PWR 
Steam  Generator  Tubes)  are  inherently  met. 
Any  degradation  below  the  TEA  (Tube  . 
Engagement  Area]  length  is  shown  by 
analyses  and  test  results  to  be  acceptable, 
thereby  precluding  an  event  with 
consequences  similar  to  a  postulated  tube 
rupture  event. 

Tube  burst  is  precluded  for  cracks  within 
the  tubesheet  by  the  constraint  provided  by 
the  tubesheet.  Thus,  structural  integrity  is 
maintained  by  the  tubesheet  constraint. 
However,  a  360-degree  circumferential  crack 
or  many  axially  oriented  cracks  could  permit 
severing  of  the  tube  and  tube  pullout  from 
the  tubesheet  under  the  axial  forces  on  the 
tube  from  primary  to  secondary  pressure 
differentials.  Testing  was  performed  to  define 
the  length  of  non-degraded  tubing  that  is 
sufficient  to  compensate  for  the  axial  forces 
on  the  tube  and  thus  prevent  pullout.  This  " 
proposed  amendment  would  encompass  that 
length  of  non-degraded  tubing  for  inspection. 
In  conclusion,  incorporation  of  the  revised 
inspection  scope  into  PVNGS  Unit  1 
Technical  Specifications  maintains  existing 
design  limits  and  therefore,  the  proposed 
change  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 
Response:  No. 

Tube-bundle  integrity  is  expected  to  be 
maintained  during  all  plant  conditions  upon 
implementation  of  the  proposed  tube 
inspection  scope.  Use  of  this  scope  does  not 
introduce  a  new  mechanism  that  would 
result  in  a  different  kind  of  accident  from 
those  previously  analyzed.  Even  with  the 
limiting  circiunstances  of  a  complete 


circumferential  separation  of  a  tube  occurring 
below  the  TEA  length.  SG  tube  pullout  is 
precluded  and  leakage  is  predicted  to  be 
maintained  within  the  Updated  Final  Safety 
Analysis  Report  limits  during  all  plant 
conditions. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously. 

3.  Does  the  proposed  change  involve  a 
•  significant  reduction  in  a  margin  of  safety? 

Response:  No. 

Upon  implementation  of  the  revised 
inspection  scope,  operation  with  potential 
cracking  below  the  Inspection  Extent  length 
in  the  explansion  region  of  the  SG  tubing 
meets  the  margin  of  safety  as  defined  by  RG 
1.121  and  RG  1.83  (Inservice  Inspection  of 
Pressurized  Water  Reactor  Steam  Generator 
Tubes)  and  the  requirements  of  General 
Design  Criteria  14, 15,  31,  and  32  of  10  CFR 
50.  Accordingly,  the  proposed  change  does 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

Based  on  the  above  evaluation.  APS 
[Arizona  Public  Service]  concludes  that  the 
proposed  amendment  presents  no  significant 
hazards  consideration  under  the  standards 
set  forth  in  10  CFR  50.92(c),  and  accordingly, 
a  finding  of  "no  significant  hazards 
consideration"  is  justified. 

The  NRC  staff  has  reviewed  the 
Ucensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
by  close  of  business  October  25,  2002, 
will  be  considered  in  making  any  final 
determination.  The  licensee  is  currently 
scheduling  the  entry  of  Unit  1  into 
Mode  4  for  October  26.  2002,  and 
requested  in  its  application  that  NRC 
approve  the  amendment  by  October  24, 
2002.  However,  by  allovdng  for 
comments  through  October  25,  2002,  the 
NRC  will  maximize  the  pubhc  comment 
period  for  the  proposed  amendment, 
and  should  provide  a  minimum  of  a  21- 
day  notice  period.  The  actual  date  that 
this  notice  is  published  in  the  Federal 
Register  may  allow  for  a  slightly  longer 
conmient  period. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  21-day  notice  period. 
However,  should  circumstances  change 
dtiring  the  notice  period,  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or  the 
shutdown  of  the  facility,  or  in 
preventing  the  focihty  from  restarting 
from  an  outage,  the  GDmmission  may 
issue  the  license  amendment  before  the 
expiration  of  the  notice  period, 


provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  vdll  consider  all 
public  and  State  comments  received. 
Shoidd  the  Commission  take  this  action, 
it  will  publish  in  the  Federal  Register 
a  notice  of  issuance.  The  Commission 
expects  thaf  the  need  to  take  this  action 
will  occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555- 
0001,  and  should  cite  the  publication 
date  and  page  nimiber  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D59.  Two 
White  FUnt  North.  11545  Rockville 
Pike,  Rockville,  Maryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Docimients  may  be  examined,  and/or 
copied  for  a  fee,  at  the  NRC's  Public 
Doctmient  Room,  located  at  One  White 
Flint  North.  11555  Rockville  Pike  (first 
floor),  Rockville,  Maryland. 

The  fiUng  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  November  4.  2002,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714,' 


'  The  most  recent  version  of  Title  10  of  the  Code 
of  Federal  Regulations,  published  January  1,  2002, 
inadvertently  omitted  the  last  sentence  of  10  CFR 
2.714(d)  and  subparagraphs  (d)(1)  and  (2),  regarding 
petitions  to  intervene  and  contentions.  Those 
provisions  are  extant  and  still  applicable  to 
petitions  to  intervene.  Those  provisions  are  as 
follows:  "In  all  other  circumstances,  such  ruling 
body  or  officer  shall,  in  ruling  on — 

(1)  A  petition  for  leave  to  intervene  or  a  request 
for  hearing,  consider  the  following  fiictors,  among 
other  things: 

(i)  The  nature  of  the  petitioner's  right  under  the 
Act  to  be  made  a  party  to  the  proceeding. 

(ii)  The  nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in  the 
proceeding. 

(iii)  The  possible  effect  of  any  order  that  may  be 
entered  in  the  proceeding  on  the  petitioner's 
interest . 

(2)  The  admissibility  of  a  contention,  refuse  to 
admit  a  contention  if: 

(i)  The  contention  and  supporting  material  fail  to 
satisfy  the  requirements  of  paragraph  (b)(2)  of  this 
.jection;or 
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which  is  avsdlable  at  the  Commission's 
Public  Doctmient  Room,  located  at  One 
White  Flint  North,  11555  Rockville  Pike 
(first  floor).  Rockville.  Maryland,  and 
available  electronically  on  the  Internet 
at  the  NRC  Web  site  http://www.nrc.gov/ 
reading-rm/doc-collections/cfr/.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  nile  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order^ 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  shotild  be  permitted 
with  particular  reference  to  the 
following  foctors:  (1)  The  nature  of  the 
petitioner's  right  imder  the  Act  to  be 
made  a  party  to  the  pr(x:eeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  die  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspectCs)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  Ust  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 


(ii)  The  contention,  if  proven,  would  be  of  no 
consequence  in  the  proceeding  because  it  would 
not  entitle  petitioner  to  relief." 


provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  wquld  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportimity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportimity  to 
present  evidence  and  cross-examine 
witnesses. 

If  the  amendment  is  issued  before  the 
expiration  of  the  30-day  hearing  period, 
the  Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  If  a 
hearing  is  requested,  the  final 
determination  will  serve  to  decide  when 
the  hearing  is  held. 

ff  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Dociunent  Room,  located  at  One 
White  Flint  North,  11555  Rockville  Pike 
(first  floor),  Rockville,  Maryland,  by  the 
above  date.  Because  of  continuing 
disruptions  in  delivery  of  mail  to  United 
States  Government  offices,  it  is 
requested  that  petitions  for  leave  to 
intervene  and  requests  for  hearing  be 
transmitted  to  the  Secretary  of  the 
Commission  either  by  means  of 
facsimile  transmission  to  301-415-1101 
or  by  e-mail  to  heanngdocket9nTc.gov. 
A  copy  of  the  request  for  hearing  and 
petition  for  leave  to  intervene  shotild 
also  be  sent  to  the  Office  of  the  General 


Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555- 
0001,  and  because  of  continuing 
disruptions  in  delivery  of  mail  to  United 
States  Government  offices,  it  is 
requested  that  copies  be  transmitted 
either  by  means  of  facsimile 
transmission  to  301-415-3725  or  by  e- 
mail  to  OGCMaiICenter@nrc.gov.  A  copy 
of  the  request  for  hearing  and  petition 
for  leave  to  intervene  should  also  be 
sent  to  Nancy  C.  Loftin.  Esq.,  Corporate 
Secretary  and  Counsel.  Arizona  Public 
Service  Company,  P.O.  Box  53999.  Mail 
Station  9068,  Phoenix.  Arizona  85072- 
3999.  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  September  26.  2002, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room  (PDR).  located  at  One  White  Flint 
North.  11555  Rockville  Pike  (first  floor). 
Rockville.  Maryland.  Publicly  available 
records  will  be  accessible  electronically 
from  the  Agencywide  Documents 
Access  and  Management  System's 
(ADAMS)  Public  Electronic  Reading 
Room  on  the  Internet  at  the  NRC  Web 
site  http://www.nrc.gov/nading-rm/ 
adams.html.  Persons  who  do  not  have 
access  to  ADAMS  or  who  encounter 
problems  in  accessing  the  documents 
located  in  ADAMS,  should  contact  the 
NRC  PDR  Reference  staff  by  telephone 
at  1-800-397-4209,  301-415-4737,  or 
by  e-mail  to  pdr&nrc.gov. 

For  the  Nuclear  Regulatory  Commission. 

Dated  at  Rockville,  Maryland,  this  27th  day 
of  September,  2002. 
Jack  Dooolww, 

Senior  Project  Manager,  Section  2.  Project 
Directorate  FV,  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc.  02-25146  Filed  10-2-02;  8:45  am] 
laxMO  COM  7sw-ei-f 
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summary:  The  Peace  Corps  gives  notice 
of  the  availability  of  its  information 
quality  guidelines.  The  guidelines  are 
required  by  law  and  are  intended  to 
ensure  and  maximize  the  quality  of 
information  disseminated  to  the  public 
by  the  Peace  Corps.  The  guidelines  are 
based  on  those  issued  by  the  Office  of 
Management  and  Budget  (0M6)  on 
January  3,  2002  (67  FR  369-378).  as 
corrected  and  reprinted  on  February  22, 
2002  (67  FR  8451-8460).  The  guidelines 
set  out  the  Agency's  policies  and 
procedures  for  ensuring  the  quality 
(objectivity,  utility,  and  integrity)  of 
information  provided  to  the  pubUc.  The 
guidelines  also  establish  administrative 
mechanisms  permitting  affected  persons 
to  seek  and  obtain,  where  appropriate, 
timely  correction  of  information 
maintained  and  disseminated  by  the 
Agency  that  does  not  comply  with  the 
0MB  or  its  own  guidelines.  These 
guidelines  represent  Agency  policy  and 
procedures  and  have  no  legal  effect  and 
do  not  create  any  legal  rights  or 
obligations. 

DATES:  The  guidelines  are  effective  upon 
their  issuance  on  the  Peace  Corps  public 
Web  site  http://wvrw.peacecorps.gov 

FOn  FURTHER  INFORMATION  CONTACT: 
Suzanne  B.  Glasow,  Associate  general 
Counsel.  202-692-2150. 

SUPPLEMENTARY  INFORMATION:  OMB 
issued  guidelines  on  January  3,  2002  (67 
FR  369-378).  as  corrected  and  reprinted 
on  February  22,  2002  (67  FR  8451- 
8460),  to  implement  Section  151  of  the 
Treasury  and  General  Government 
Appropriations  Act  for  FY  2001  (Public 
Law  106-554,  HR  5658).  Section  515 
and  the  OMB  Guidelines  require  each 
federal  agency  subject  to  the  Paperwork 
Reduction  Act  to  issue  its  own 
guidelines  that  provide  policies  and 
procedures  used  by  the  Agency  to 
ensure  the  objectivity,  utility,  and 
integrity  of  information  disseminated  by 
the  Agency.  The  guidelines  must  also 
establish  administrative  mechanisms 
allowing  affected  persons  to  obtain 
correction  of  information  disseminated 
to  the  public  that  does  not  comply  with 
OMB  and  Agency  guidelines.  The  Peace 
Corps  published  proposed  guidelines  in 
the  Federal  Register  on  August  21. 
2002,  and  requested  pubUc  comment  on 
the  guidelines.  See  67  FR  54329.  the 
Agency  received  no  comments  from  the 
public.  The  Agency  did  receive 
comments  and  guidance  from  OMB  that 
have  been  integrated  into  the  final 
guidelines.  The  guidelines  may  be 
accessed  on  the  Agency's  public  Web 
site  at  http://www.peacecorps.gov  or  by 
written  request  addressed  to  Suzanne  B. 
Glasow,  Office  of  the  General  Counsel, 


1111  20th  Street,  NW.,  Washington  DC 
20526. 

Dated:  September  30,  2002. 
Tyler  S.  Posey. 
General  Counsel. 

[FR  Doc.  02-25176  Filed  10-2-02;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Approval  of  Collection  of  infomiation; 
Extension  of  Expiration  Data 

Waiver  of  Auditor  Consent  and 
Reissued  Accountants'  Report:  SEC  File 
No.  270-503.  OMB  Control  No.  3235- 
0558. 

Temporary  Relief  for  Certain  Entities 
Audited  by  Arthur  Andersen  LLP:  SEC 
File  No.  270-502.  OMB  Control  No. 
3235-0557. 

Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  Office  of 
Management  and  Budget  (OMB)  has 
approved  the  Commission's  collection 
of  information  entitled  "Waiver  of 
Auditor  Consent  and  Reissued 
Accountants"  Report"  (OMB  Control 
No.  3235-0558).  In  addition,  OMB  has 
granted  the  Commission's  request  for  an 
extension  of  the  expiration  date  for  its 
approved  collection  entitled 
"Temporary  Relief  for  Certain  Entities 
Audited  by  Arthur  Andersen  LLP" 
(OMB  Control  No.  3235-0557).  The  new 
expiration  date  for  this  collection  of 
information  is  December  31.  2002. 

In  March  2002,  the  Commission 
adopted  rules  and  promulgated  orders 
to  assiue  a  continuing  and  orderly  flow 
of  information  to  investors  and  the  U.S. 
capital  markets  and  to  minimize 
potential  disruptions  that  might  occur 
as  a  result  of  the  indictment  of  Arthur 
Andersen  LLP.'  These  rules  and  orders 
contained  collection  of  information 
requirements  and  the  Commission 
submitted  these  requirements  to  OMB 
pursuant  to  44  U.S.C.  3507,  5  CFR 
1320.11,  and  5  CFR  1320.13.  OMB 
approved  the  collection  of  information 
requirements.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 
Compliance  with  the  disclosiire 
requirements  is  mandatory  for  those 
taking  advantage  of  the  relief  offered  by 
the  rules  and  orders.  There  is  no 
mandatory  retention  period  for  the 
information  disclosed,  and  responses  to 


>  Release  Nos.  33-8070.  34-45589. 10-25463.  lA- 
2017.  35-27502  (Mar.  18,  2002);  67  FR  13518  (Mar. 
22.  2002). 


the  disclosure  requirements  will  not  be 
kept  confidential.  Comments  concerning 
the  accuracy  of  the  burden  estimates 
described  below  and  suggestions  for 
reducing  these  burdens  should  be 
directed  to  Jonathan  G.  Katz,  Secretary. 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0609.  with  reference  to  File  No. 
270-502  or  270-503. 

VVdiver  of  Auditor  Consent  and 
Reissued  Accountants'  Report.  The 
Federal  securities  laws  require 
companies  to  include  in  their 
registration  statements  the  consent  of 
auditors  for  use  of  their  reports  related 
to  the  three  previous  years'  audits.  For 
Andersen  clients  unable  to  obtain  these 
consents,  the  rules  adopted  in  March 
waived  the  obligation  to  obtain  an 
auditor's  consent  for  years  before  2001, 
provided  that  the  company  discloses 
any  linutations  on  remedies  resulting 
from  the  lack  of  consents.  In  addition, 
the  federal  securities  laws  require 
certain  issuers  that  change  auditors  to 
obtain  from  their  predecessor  auditor  a 
reissued  accountants'  report  for 
previously  audited  financial  statements. 
Under  the  rules  adopted  in  March,  if  the 
issuer  is  unable  to  obtain  the 
accountants'  report  after  reasonable 
efforts,  the  issuer  may  provide  a  copy  of 
the  latest  previously  issued  accountants' 
report,  as  long  as  it  discloses  that  the 
report  is  a  copy  of  a  report  previously 
issued  and  that  the  report  has  not  been 
reissued  by  Andersen.  This  collection  of 
information  is  necessary  to  advise 
potential  purchasers  of  securities  and 
investors  of  certain  information  that 
they  would  not  receive  otherwise. 

When  we  proposed  this  collection  of 
information,  we  estimated  that  the 
disclosures  associated  with  the  waiver 
of  consents  would  require  one  half  hour, 
and  that  the  disclosures  associated  with 
the  waiver  of  the  predecessor  auditor's 
reissued  report  would  also  require  one 
half  hour.  We  estimated  that  the  total 
number  of  burden  hours  associated  with 
this  collection  of  information  would  be 
3,182.5.  We  solicited,  but  did  not 
receive,  comments  on  our  estimates  of 
the  burden  associated  with  this 
collection  of  information.  The  approval 
for  this  collection  of  information  expires 
on  May  31,2005. 

Temporary  Relief  for  Certain  Entities 
Audited  by  Arthur  Andersen  LLP  (OMB 
Control  No.  3235-0557.  As  described  in 
detail  in  Release  No.  33-8070  (Mar.  18, 
2002),  67  FR  13518  (Mar.  22,  2002),  this 
collection  of  information  encompasses 
certdn  new  disclosures  required  by 
certain  clients  of  Andersen.  In  general, 
public  companies  for  whom  Andersen 
does  not  complete  audits  or  reviews 
have  been  allowed  to  file  unaudited 
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financial  statements,  rather  than  audited 
ones,  in  order  to  meet  existing  periodic 
reporting,  proxy  statement,  tender  offer, 
and  registration  requirements,  as  long  as 
they  disclose  that  the  financial 
statements  are  unaudited  (or  not 
reviewed),  provide  audited  (or 
reviewed)  financial  statements  at  a  later 
date,  and  explain  any  material 
differences  between  the  imaudited  and 
audited  financial  statements.  In  certain 
cases  where  Andersen  clients  were 
required  to  submit  a  consent  or  a 
reissued  accountants'  report  from  their 
auditor,  but  cannot  obtain  the  consent 
or  the  reissued  accountants'  report, 
those  requirements  have  been  waived 
provided  the  filing  includes  appropriate 
disclosure.  The  disclosures  regarding 
consents  and  reissued  accountants' 
reports  were  also  approved  by  OMB  as 
the  stand-alone  collection  of 
information  described  above.  The 
collection  of  information  is  necessary  to 
ensure  that  the  market  receives 
disclosure  from  clients  of  Andersen  that 
are  taking  advantage  of  this  relief.  The 
collection  of  information  supplies 
investors  with  information  they  may  not 
otherwise  have  and  helps  prevent 
confusion. 

When  we  adopted  this  collection  of 
information  ^  we  estimated  that  the  total 
nimiber  of  burden  hours  associated  with 
this  collection  of  information  is  12,783. 
We  requested  approval  from  OMB  to 
extend  the  expiration  date  for  this 
collection  of  information.  OMB  granted 
this  request.  The  new  expiration  date  for 
this  collection  of  information  is 
December  31,  2002. 

Dated:  September  30.  2002. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  02-25162  Filed  10-2-02;  8:45  am] 
BHJJNQ  COOC  S010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Issuer  Delisting;  Notics  of  Application 
To  Withdraw  From  Listing  and 
Registration  on  the  Boston  Stocic 
Exchangs,  Inc.;  (Digitai  Fusion,  Inc., 
Common  Stock,  $.01  par  value)  RIa 
No.  0-24073 

September  27.  2002. 

Digital  Fusion,  Inc.,  a  Delaware 
corporation  ("Issuer"),  has  filed  an 
application  with  the  Securities  and 
Exchange  Commission  ("€k)mmission"]. 
pursuant  to  section  12(d)  of  the 
Securities  Exchange  Act  of  1934 


("Act") '  and  Rule  12d2-2(d) 
thereimder,^  to  withdraw  its  Common 
Stock,  $.01  par  value  ("Security"),  from 
listing  and  registration  on  the  Boston 
Stock  Exchange,  Inc.  ("BSE"). 

The  Issuer  stated  in  its  application 
that  it  has  complied  with  all  applicable 
laws  in  effect  in  the  State  of  Delaware, 
in  which  it  is  incorporated,  and  with  the 
BSE's  rules  governing  an  issuer's 
voluntary  withdrawal  of  a  security  from 
listing  and  registration. 

The  Board  of  Directors  ("Board")  of 
the  Issuer  unanimously  approved  a 
resolution  on  August  12.  2002  to 
withdraw  the  Issuer's  Security  from 
listing  on  the  BSE.  In  making  the 
decision  to  withdraw  its  Security  bom 
the  BSE,  the  Board  of  the  Issuer 
represents  that  the  Security  has  been 
quoted  on  the  Nasdaq  Small  Cap  Market 
since  1998.  The  Issuer's  application 
relates  solely  to  the  Security's 
withdrawal  from  listing  on  the  BSE  and 
from  registration  imder  section  12(b)  of 
the  Act  3  and  shall  not  affect  its 
obligation  to  be  registered  under  section 
12(g)  of  the  Act* 

Any  interested  person  may,  on  or 
before  October  18,  2002,  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street. 
NW.,  Washington,  DC  20549-0609,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  BSE  and  what  terms,  if  any. 
should  be  imposed  by  the  Commission 
for  the  protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Jonathan  G.  Katz, 

Secretary. 

(FR  Doc.  02-25166  Filed  10-2-02;  8:45  am] 

MLUNQ  COOC  WlO-OI-r 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[ReleaM  No.  35-27570] 

nilnga  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  Amsndsd 
("Act") 

September  27,  2002. 

Notice  is  hereby  given  that  the 
following  filing  bias  been  made  with  the 
Commission  pursuant  to  provisions  of 
the  Act  and  rules  promulgated  under 
the  Act.  All  interested  persons  are 
referred  to  the  application/declaration 
for  a  complete  statements  of  the 

Eroposed  transaction  summarized 
Blow.  The  application/declaration  is 
available  for  public  inspection  through 
the  Commission's  Branch  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application/declaration  should  subtnit 
their  views  in  writing  by  October  22, 
2002.  to  the  Secretary.  Securities  and 
Exchange  Commission.  Washington,  DC 
20549-0609,  and  serve  a  copy  on  the 
relevant  applicant/declarant  at  the 
address  specified  below.  Proof  of  service 
(by  affidavit  or,  in  the  case  of  an 
attorney  at  law,  by  certificate)  should  be 
filed  with  the  request.  Any  request  for 
hearing  should  identify  specifically  the 
issues  of  facts  or  law  that  are  disputed. 
A  person  who  so  requests  will  be 
notified  of  any  hearing,  if  ordered,  and 
will  receive  a  copy  of  any  notice  or 
order  issued  in  the  matter.  After  October 
22,  2002,  the  application/declaration,  as 
filed  or  as  amended,  may  be  granted 
and/or  permitted  to  become  effective. 

Allegheny  Energy,  Inc.,  et  aL  (70-7888) 

Allegheny  Eneigy,  Inc.  ("Allegheny"). 
10435  Downsville  Pike,  HagerstoMm, 
Maivland.  a  registered  public  utility 
holding  company;  its  direct  wholly 
owned  public  utility  company 
subsidiaries  Monongahela  Power 
Company  ("Monongahela  Power"),  1-310 
Fairmont  Avenue,  Fairmont,  West 
Virginia  26554,  The  Potomac  Edison 
Company  ("Potomac  Edison  ").  10435 
Downsville  Pike^  Hagerstown,  Maryland 
21740  and  West  Penn  Power  Company 
("West  Penn").  800  Cabin  Hill  Drive, 
Greensburg,  Pennsylvania  15601;  its 
indirect  wholly  owned  public  utility 
subsidiaries  Mountaineer  Gas  Company 
(Mountaineer  Gas"),*  414  Simimers 
Street,  Charleston.  West  Virginia  25301 
and  Allegheny  Generating  Company 
("AGC"),2  10435  Downsville  Pike.       • 


'ReleaMNo.  33-8090  (Mar.  18,  2002):  67  FR 
13518  (Mar.  22.  2002). 


'  15  U.S.C  78«d). 
2  17CFR240.12d2-2(d). 
» 15  U.S.C  78Ab). 
« 15  U.S.C  78/(g). 
>17CFR200.3O-3(a)(l). 


■  Mountaineer  Gas  1*  wholly  owned  by 
Monongahela. 

'  AGC  it  jointly  ownied  by  Monongahela  (27%) 
and  Allegheny  Energy  Supply  Company,  LLC  (73%) 

Continued 
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Hagerstown,  Maryland  21740;  and 
Allegheny  Energy  Service  Corporation, 
("AESC"),  a  direct  service  company 
subsidiary  of  Allegheny,  800  Cabin  Hill 
Drive,  Greensbnrg,  Pennsylvania  15601 
(collectively  "Apphcants")  have  filed  a 
post-effective  amendment  under 
sections  6,  7,  9(a)(1).  10,  12(d),  12(f)  and 
13  of  the  Act.  and  rules  45.  53  and  54 
,  under  the  Act  to  their  application- 
declaration  originally  filed  under 
sections  6(a).  7.  9(a),  10  and  12(b)  of  the 
Act  and  rules  43,  45,  53  and  54  under 
the  Act  ("Application"). 

By  orders  dated  January  29, 1992 
(HCAR  No.  25462);  February  28, 1992 
(HCAR  No.  25481).  July  14, 1992  (HCAR 
No.  25581),  November  5, 1993  (HCAR 
No.  25919),  November  28,  1995  (HCAR 
No.  26418).  April  18,  1996  (HCAR  No. 
26505),  December  23,  1997  (HCAR  No. 
26804).  May  19,  1999  (HCAR  No. 
270^).  October  8, 1999  (HCAR 
No.27084).  and  December  17.  2001 
(HCAR  No.  27475)  ("Prior  Orders"),  the 
Commission  authorized,  among  other 
things.  Allegheny.  Monongahela. 
Potomac  Edison,  West  Penn,  AGC  and 
AESC  to  establish  and  participate  in  a 
system  money  pool  ("Money  Pool")  and 
to  issue  short-term  debt  in  the  form  of 
notes  payable  to  banks  ("Notes")  and 
commercial  paper  ("Conunercial 
Paper").  The  Prior  Orders  provide  that 
Notes  have  a  maturity  of  not  more  than 
270  days  after  the  date  of  issuance  or 
renewal. 

In  this  post-effective  amendment. 
Applicants  seek  authorization,  through 
December  31,  2005,  for  Mountaineer  Gas 
to  participate  in  the  Money  Pool  and  to 
expand  the  term  for  Notes  issued  in  this 
file  from  270  days  to  364  days. 
Applicants  are  not  seeking  any  other 
changes  to  the  Money  Pool  agreement 
previously  approved. 

Applicants  seek  authority  to  add 
Mountaineer  Gas  to  the  Money  Pool  as 
a  borrower  and  a  lender,  subject  to  the 
terms  and  conditions  of  the  Money  Pool 
agreement  authorized  in  the  Prior 
.  Orders.  Applicants  state  Mountaineer 
Gas.  like  Monongahela.  Potomac  Edison, 
and  West  Penn.  will  use  the  proceeds  of 
the  borrowings  from  the  Money  Pool  to 
operate  its  business  as  a  natural  gas 
utility,  including  the  financing  of 
construction  and  property  acquisitions. 
Mountaineer's  authority  to  issue  short- 
term  debt  is  hmited  to  an  aggregate 
amount  not  to  exceed  $100  million,' 
which  Umit  will  apply  to  any 
borrowings  from  the  Money  Pool. 


Applicants  also  seek  to  modify  the 
Prior  Orders  to  conform  the  Notes 
maturity  to  the  general  short-term  debt 
maturity  of  364  days."  Applicants  state 
the  modification  will  allow  Applicants 
to  obtain  bank  financing  consistent  with 
the  terms  and  documentation  typically 
required  by  lending  institutions, 
providing  Applicants  more  ready  access 
to  bank  financing  or  competitive  rates 
and  terms. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority- 
Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  02-25164  Filed  10-2-02;  8:45  am) 

BILUNG  COOE  S010-01-P 


I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  consists  of 
amendments  to  CBOE  Rules  8.85(a)(xi) 
and  Rule  17.50  to  require  members  to 
use  and  maintain  CBOE's  AutoQuote 
System  as  a  back-up  quoting  system. 
The  text  of  the  proposed  rule  change 
and  Amendment  No.  1  are  available  at 
the  Exchange  and  at  the  Commission. 


both  direct  whoUv  owned  public  utility  subsidiaries 
of  Allegheny. 

'  HCAR  35-27210  (August  14,  2000)  in  SEC  File 
No.  70-9625. 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46539;  File  No.  SR-CBOE- 
2002-30] 


Self-Regulatory  Organizations;  Notice 

of  Filing  of  Proposed  Rule  Change  by 

the  Chicago  Board  Options  Exchange, 

Incorporated  Amending  Rule  8.85(aKxi) 

and  Rule  17.50  To  Require  Members  To 

Use  and  Maintain  CBOE's  AutoQuote 

System  as  a  Back-Up  Quoting  System      i .  Purpose 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of.  and  basis  for, 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  TV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B.  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Pifrpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 


September  24.  2002. 

Pursuant  to  section  19{b)(l)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  and  Rule  19l>-4  thereunder.^ 
notice  is  hereby  given  that  on  Jime  11, 
2002  the  Chicago  Board  Options 
Exchange,  Incorporated  ("CBOE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  I,  n,  and 
III  below,  which  Items  have  been 
prepared  by  the  Exchange.  On 
September  3,  2002  the  Exchange  filed 
Amendment  No.  1  to  the  proposed  rule 
change.3  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change,  as  amended,  from 
interested  persons. 


*  Allegheny  was  authorized  in  SEC  File  No.  70- 
9897  (HCAR  27486.  December  31.  2001)  to  issue 
short-term  debt  with  a  general  maturity  of  not  more 
than  364  days.  Allegheny  was  specifically 
authorized  to  issue  Notes  and  Commercial  Paper 
with  a  maturity  of  not  more  that  270  days  after  the 
date  of  issuance  or  renewal.  The  Notes  maturity  was 
later  extended  to  364  days  in  HCAR  27521  (April 
17.  2002). 

•  15  U.S.C.  78s(b)(l). 
2  17CFR240.19b-4. 

''  See  letter  from  Angelou  Evangelou.  Senior 
Attorney.  CBOE,  to  (Catherine  England,  Assistant 
Director,  Division  of  Market  Regulation, 
Commission,  dated  August  30,  2002. 


The  Exchange  seeks  to  adopt  new 
Rule  8.85(a)(xi)  which  would  state  that, 
with  respect  to  a  Designated  Primary 
Market-Maker  ("DPM")  trading  station 
utilizing  a  proprietary  autoquote  system, 
such  DPM  is  obligated  to  assure  that  the 
CBOE  AutoQuote  system  is  maintained 
as  a  back-up  at  all  times  during  market 
hours.  The  Exchange  also  proposes  to 
add  subparagraph  (g)(10)  to  CBOE  Rule 
17.50 — Imposition  of  Fines  for  Minor 
Rule  Violations,  to  incorporate  in  its 
Minor  Rule  Violation  Plan  ("Plan") 
violations  of  new  Ride  8.85(a)(xi). 

The  CBOE  AutoQuote  system  is 
provided  by  CBOE  for  use  by  its 
members  and  is  available  at  every  post 
on  CBOE's  options  trading  floor.  It  is 
available  to  assist  DPMs  and/or  market 
makers  (for  trading  crowds  not 
operating  under  the  DPM  system)  in 
automatically  updating  market 
quotations  for  the  midtitude  of  options 
series  traded  at  any  given  trading 
station.  The  parameters  of  the 
AutoQuote  system  can  be  customized  by 
CBOE  traders  in  several  areas  including 
volatility,  dividend,  and  what  is  used  to 
represent  the  price  of  the  imderlying.  To 
that  end.  CBOE  Rule  8.85{a)(x)  requires 
DPMs  to  determine  a  formida  for 
generating  automatically  updated 
market  quotations. 
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While  many  DPMs  utilize  CBOE's 
AutoQuote  system,  some  DPMs  have 
opted  to  use  non-CBOE  proprietary 
automated  quotation  updathig  systems. 
CBOE  has  allowed  members  to  employ 
proprietary  autoquote  systems  provided 
sudi  systems  are  approved  by  the 
Exchange's  appropriate  Floor  Procedure 
Committee.  The  failure  of  a  proprietary 
autoquote  system  could  result  in 
CBOE's  inability  to  open  for  an  entire 
group  of  listed  option  classes  for  a  brief 
or  sometimes  lengthy  time  period.  Thus, 
CBOE  has  strongly  encouraged,  and  now 
seeks  to  require,  that  members  have 
CBOE's  AutoQuote  system  ready  as  a 
back-up  should  a  proprietary  system 
fail.  CBOE  beUeves  failure  to  comply 
with  the  proposed  requirement  should 
be  subject  to  sanction  under  the 
Exchange's  Plan  on  a  trading  station  by 
trading  station  basis. 

Determining  a  violation  woidd  be 
objective  in  nature  and  very  suitable  for 
inclusion  in  the  Plan.  Still,  because  a 
DPM  could  be  in  violation  for  one 
minute  or  four  hours,  violations  can 
vary  greatly  in  terms  of  the  impact  on 
CBOE's  marketplace.  Therefore,  the 
Exchange  believes  it  is  appropriate  to 
allow  for  summary  fines  imder  the  plan 
that  could  range  from  $100  to  $2500  for 
first  time  violations  and  from  $100  to 
$5000  (the  minimum  and  maximum 
allowable  under  the  Plan)  for  a  limited 
number  of  subsequent  violations.  For 
egregious  violations,  including  those 
that  severely  impact  the  trading  of 
option  classes  on  CBOE  for  an  extended 
period  of  time,  the  Modified  Trading 
System  Appointments  Conunittee  (tibe 
committee  charged  with  DPM 
supervision)  would  have  the  discretion 
to  refer  the  matter  to  the  CBOE  Business 
Conduct  Committee  instead  of  handling 
the  violation  under  the  Plan.  Further,  in 
no  event  would  more  than  three 
violations  by  the  same  DPM  in  any 
twelve-month  period  be  handled  imder 
the  Plan.  CBOE  floor  officials  would  be 
responsible  for  issuing  summary  fines 
imder  the  proposed  rule.  Lastly,  because 
different  trading  stations  operated  by 
the  same  DPM  organization  can  operate 
and  maintain  autoquote  systems 
differenUy,  the  Exdiange  believes  it  is 
appropriate  for  the  summary  fines  to  be 
handled  on  a  trading  station  by  trading 
station  basis. 

2.  Statutory  Basis 

Because  the  proposed  rule  change 
will  refine  and  enhance  the  Exchange's 
Minor  Rule  Violation  Plan  to  make  it 
more  efficient  and  effective,  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act,^  in  general,  and 


furthers  the  objectives  of  Sections 
6(b)(5)  ^  and  6(b)(7) »  m  particular,  in 
that  it  is  designed  to  promote  just  and 
equitable  principles  of  trade,  to  protect 
investors  and  the  public  interest,  and 
enhances  the  effectiveness  and  fairness 
of  the  Exchange's  disciplinary 
procedures. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
wiU: 

A.  By  order  approve  the  proposed  rule 
change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change  and 
Amendment  No.  1  should  be 
disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written  ^ 

submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission.  450  Fifth 
Street  NW,  Washington.  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  and  Amendment  No.  1  that 
are  filed  with  the  Commission,  and  all 
written  communications  relating  to  the 
proposed  rule  change  and  Amendment 
No.  1  between  the  Commission  and  any 
person,  other  than  those  that  may  be 
withheld  frtim  the  public  in  accordance 


with  the  provisions  of  5  U.S.C.  552,  will 
be  available  for  inspection  and  copying 
in  the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  tor  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-CBOE-2002-30  and  should  be 
submitted  by  October  24.  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  02-25163  Filed  10-2-02:  8:45  am) 
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SECURmES  AND  EXCHANGE 
COMMISSION 

[ReleMe  No.  34-46582;  nie  No.  SfMtASO- 
2002-126] 

Self-Regulatory  Organlzatlone;  Notice 
of  Rling  and  Order  Granting 
Accelerated  Approval  of  Propoeed 
Rule  Change  by  National  Aaaociation 
of  Securltlea  Dealera,  Inc.  To  Require 
Industry  Parties  In  Arbitration  To 
Wahre  Application  of  Contested 
Callfomla  Art>ltrator  DIaclosure 
Standards,  Upon  ttte  Request  of 
Customers  and  Associated  Persons 
WHh  Claims  of  Statutory  Employmsnt 
Discrimination,  for  a  Six-Month  Pilot 
Psriod 

September  26.  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on 
September  23.  2002,  the  National 
Association  of  Securities  Dealers.  Inc. 
("NASD")  filed  with  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  I  and  U, 
below,  which  Items  have  been  prepared 
by  NASD.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons.  For  the  reasons 
described  below,  the  Commission  is 
granting  accelerated  approval  to  the 
proposed  rule  change. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NASD  is  proposing  to  amend  IM- 
10100  to  require  industry  parties  in 
arbitration  to  waive  application  of 
contested  California  arbitrator 
disclosure  standards,  upon  the  request 


*  15  U.S.C  78(f). 


» 15  U.S.C.  78f[b)(5). 
•15U.S.C78(f)(b)(7). 


M7CFR200.30-3(«M12). 
'  15  U.S.C.  7e»0))(l). 
»17CFR240.19b-«. 


62086 


Federal  Register /Vol.  67,  No.  192  /  Thursday,  October  3,  2002 /Notices 


of  customers  that  have  waived  the 
application  of  these  standards  (and,  in 
industry  cases,  upon  the  request  of 
associated  persons  with  claims  of 
statutory  employment  discrimination 
that  have  waived  the  application  of 
these  standards),  for  a  six-month  pilot 
period.  Below  is  the  text  of  the  proposed 
rule  change.  Proposed  new  language  is 
in  italics;  proposed  deletions  are  in 

[brackets]. 

*•**[* 

IM-10100.  Failure  To  Act  Under 
Provisions  of  Code  of  Arbitration 
Procedure 

It  may  be  deemed  conduct 
inconsistent  with  just  and  equitable 
principles  of  trade  and  a  violation  of 
Rule  2110  for  a  member  or  a  person 
associated  with  a  member  to: 

(aHe)  No  change. 

(f)  fail  to  waive  the  California  Rules  of 
Court,  Division  VI  of  the  Appendix, 
entitled,  "Ethics  Standards  for  Neutral 
Arbitrators  in  Contractual  Arbitration" 
(the  "California  Standards"),  if  all  the 
parties  in  the  case  who  are  customers 
have  waived  application  of  the 
California  Standards  in  that  case;  or 

(g)  fail  to  waive  the  California 
Standards,  if  all  the  parties  in  the  case 
who  are  associated  persons  with  a  claim 
alleging  employment  discrimination, 
including  a  sexual  harassment  claim,  in 
violation  of  a  statute  have  waived 
application  of  the  California  Standards 
in  that  case. 


trying  to  resolve  the  issues  created  by 
the  recent  California  Rules  of  Court, 
Division  VI  of  the  Appendix,  entitledr 
"Ethics  Standards  for  Neutral 
Arbitrators  in  Contractual  Arbitration" 
(the  "California  Standards"),  which  are 
described  in  more  detail  below.  Only  as 
a  last  resort,  when  it  became  clear  that 
NASD  could  not  resolve  these  issues 
consistent  with  providing  a  fair  and 
efficient  national  forum,  did  NASD, 
along  with  the  New  York  Stock 
Exchange  ("NYSE"),  conclude  that 
NASD  should  cease  appointing 
arbitrators  in  California  and  institute 
litigation.'* 

NASD  and  NYSE  have  filed  a  joint 
complaint  in  federal  court  for 
declaratory  reliefs  in  which  they 
contend  the  California  Standards  caimot 
lawftilly  be  applied  to  NASD  and  NYSE 
(both  registered  as  self-regulatory 
organizations  ("SROs")  with  the  SEC 
under  the  Act)  and  their  arbitrators 
because  the  California  Standards  are 
preempted  by  federal  law  and  are 
inapplicable  to  SROs  under  state  law.^ 
Pursuant  to  the  parties'  agreement,  the 
court  directied  expedited  proceedings. 

While  waiting  for  the  Court's 
guidance  on  this  issue,  NASD  and  NYSE 
announced  that  they  were  temporarily 
postponing  the  appointment  of 
arbitrators  for  new  arbitration  cases  in 
California  until  their  concerns  over  the 
new  rules  governing  the  arbitration 
process  in  that  state  were  addressed. 
Since  appointments  stopped  on  July  1, 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Ride 
Change 

In  its  filing  with  the  Commission, 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change. '  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  III  below.  NASD 
has  prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

NASD's  foremost  interest  is  to  serve 
investors  who  bring  their  claims  to  the 
NASD  by  providing  a  fair,  efficient 
arbitration  forum  at  a  modest  cost.  To 
this  end.  NASD  spent  several  months 


'  The  discussion  in  this  section  represents  the 
.N.ASD's  views  on  the  situation  in  (^lifomia.  and 
does  not  in  any  way  represent  a  Commission 
position  on  this  issue. 


■•  See  Motion  for  Declaratory  ludgment.  .\ASD 
Dispute  Resolution.  Inc.  and  S'ety  York  Stock 
Exchange,  Inc.  v.  ludicial  Council  of  California. 
fded  in  the  United  States  District  Court  for  the 
Northern  District  of  California.  No.  c"02  3486  SBA 
(July  22.  2002).  available  on  the  NASD  Web  site  at: 
http://www.nasdadr.com/pdf-text/ 
072202  ca  complaint.pdf 

■•  As  noted  above.  NASD  and  NYSE  filed  a  lawsuit 
on  |uly  22.  2002.  seeking  a  declaratory  judgment 
that  the  Standards  that  went  into  effect  in  California 
nn  |uly  1 .  2002  do  not  apply  to  arbitrations 
conducted  by  NASD  or  the  NYSE  as  a  matter  of 
federal  law.  The  suit  has  three  legal  bases:  that 
securities  regulation  is  part  of  a  pervasive  system 
of  federal  regulation  and  state  efforts  to  regulate 
SROadministered  arbitration  are  impermissible: 
that  (jlifomia's  rules  are  preempted  by  the  Federal 
Arbitration  Act,  as  interpreted  by  the  United  States 
Supreme  Court:  and  that  the  California  rules 
improperlv  expanded  on  the  definition  of  neutral 
arbitrator  as  provided  in  California  statutory  law. 
The  parties  to  the  litigation  have  entered  into  a 
stipulation  for  the  court  to  adjudicate  the  case  on 
an  expedited  basis. 

'•On  September  19.  2002.  the  SEC  sought  leave 
of  the  court  to  file  a  friend  of  the  court  ("amicus 
curiae")  brief  in  which  it  contended  that  the 
California  Standards  are  preempted  by  federal  law. 
Brief  of  the  Securities  and  Exchange  Commission. 
Amicus  Curiae,  in  Support  of  Plaintiffs'  Motion  for 
Det:larator>-  judgment.  XASD  Dispute  Besolution. 
Inc.  and  \ew  York  Stock  Exchange.  Inc.  v.  Judicial 
Council  of  California.  No.  C  02  3486  SBA  (N.D. 
Call.  The  brief  is  available  on  the  SEC  Web  site  at: 
http://www.sec.gov/litigation/briefs/ 
nasddispute.pdf. 


2002,  approximately  five  hundred 
NASD  and  NYSE  California  cases  have 
been  affected.  In  an  effort  to  keep  cases 
moving,  NASD  and  NYSE  have  offered 
California  parties  several  alternatives, 
enumerated  below. 

On  September  5,  2002,  the  Chairmen 
of  NASD  and  NYSE  received  a  request 
fitjm  Harvey  L.  Pitt,  Chairman  of  the 
SEC,  to  further  expedite  processing  of 
arbitration  claims  involving  Califorjiia 
parties.  In  response,  NASD  Chairman 
Robert  R.  Glauber  stated  that  NASD 
would  work  closely  with  SEC  staff  to 
develop  interim  steps  to  process 
California  cases.  Having  done  so,  NASD 
now  proposes  implementation  of  a  six- 
monUi  pilot  amendment  to  IM-10100 
that  will  require  all  parties  that  are 
member  firms  or  associated  persons  to 
waive  the  California  Standards  if  all  the 
parties  in  the  case  who  are  customers  or 
associated  persons  with  a  statutory 
employment  discrimination  claim  ^ 
Bave  waived  application  of  the 
California  Standards  in  that  case.  Under 
such  a  waiver,  the  case  would  proceed 
in  California  under  the  existing  NASD 
Code,  which  already  contains  extensive 
disclosure  requirements  and  provisions 
for  challenging  arbitrators  with  potential 
conflicts  of  interest. 

NASD  will  notify  parties  (and  their 
representatives,  if  any)  who  currently 
are  awaiting  the  appointment  of 
arbitrators  in  California  of  the  terms  of 
this  new  rule  upon  its  approval  by  the 
Commission,  and  vnW  provide  them   . 
with  the  waiver  forms. 

Background 

On  July  1 ,  California  introduced  new 
rules  governing  the  arbitration  process 
in  that  state.  The  rules  were  designed  to 
address  conflicts  of  interest  in  private 
arbitration  forums  that  are  not  part  of  a 
federal  regulatory  system  overseen  on  a 
uniform,  national  basis  by  the  SEC.  The 
NASD  and  NYSE  not-for-profit,  highly 
regulated  dispute  resolution  programs 
have  in  place  appropriate  conflict  of 
interest  rules. 

The  California  Standards  put  extreme 
and  unnecessary  disclosure  burdens  on 
individuals  who  serve  on  NASD 
arbitration  panels  and  already  meet 
stringent  disclosure  rules.  The  extensive 
record-keeping  requirements  for 
arbitrators,  coupled  with  potential 
liability  for  even  inadvertent  violations 
of  the  California  Standards,  led  NASD  to 


"  The  amendment  will  require  members  to  waive 
the  Standards  not  only  at  the  request  of  customers 
that  have  waived,  but  also  in  industry  cases  in 
which  the  parties  who  are  associated  persons  ivith 
claims  of  statutory  employment  discrimination 
have  waived,  since  such  claims  already  are  subject 
to  special  procedures  in  arbitration  [see  NASD  Rule 
10201(b)  and  the  NASD  Rule  10210  Series). 
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conclude  that,  if  NASD  were  required  to 
implement  the  California  rules, 
investors  and  other  parties  would  be 
saddled  with  higher  costs,  a  less 
efficient  and  streamlined  process,  and  a 
much  smaller  arbitrator  roster  from 
which  to  select  the  panelists  who  will 
decide  their  cases.  Under  the  California 
Standards,  even  inadvertent  non- 
disclosure of  immaterial  relationships  is 
a  basis  for  removal  of  an  arbitrator  and 
vacatiu  of  an  award.  The  California 
Standards  remove  from  the  alternative 
dispute  resolution  administrator  the 
power  to  decide  contested  challenges  to 
arbitrators,  instead  vesting  this  authority 
unilaterally  in  any  party  to  the 
arbitration.  As  currently  drafted,  the 
California  Standards  would  allow  a 
party  unilaterally  to  challenge  and 
remove  one  arbitrator  after  another,  thus 
destroying  any  notion  of  arbitral  finality 
and  closure.  Accordingly,  both  NASD 
and  NYSE  filed  extensive  comments 
when  the  rules  were  proposed  in 
February  2002,  followed  by  meetings 
between  NASD  and  NYSE  officials  and 
Judicial  Council  and  Legislative  staff. 
E>espite  these  efforts,  the  California 
Standards  were  promulgated  without 
addressing  the  fundamental  concerns 
expressed  by  NASD  and  the  NYSE.  As 
a  result,  both  forums  announced  in  July 
2002  that  they  were  postponing  the 
appointment  of  arbitrators  for  new 
arbitration  cases  in  California  until  tkis 
matter  could  be  resolved. 

Measures  Previously  Implemented 

NASD  has  taken  several  steps  to  help 
investors  deal  with  the  delay  in 
California  cases.  Specifically,  NASD 
aimounced  that  it  would  provide  venue 
changes  for  arbitration  cases  and  absorb 
the  extra  administrative  costs  associated 
with  the  change  of  venue,  use  non- 
California  arbitrators  when  appropriate, 
and  waive  its  administrative  fees  for 
NASD-sponsored  mediations.  To 
accommodate  cases  being  heard  outside 
of  California,  NASD  added  Reno, 
Nevada  as  a  new  hearing  location  to  the 
existing  sites  in  Portland,  Oregon; 
Seattle,  Washington;  Phoenix.  Arizona; 
and  Las  Vegas,  Nevada.  On  September 
3,  2002,  NASD  further  enhanced  the 
venue  selection  for  investors  by 
announcing  that  cases  would  be  moved 
outside  of  California  at  the  request  of  an 
investor;  member  firm  acquiescence  is 
no  longer  required. 

To  educate  parties  about  these 
measures,  NASD  posted  on  its  Web  site 
specific  guidance  annoimcing  and 
elaborating  on  these  steps.  Importantly, 
NASD  also  advised  that  investors  who 
believe  they  have  disputes  with  their 
brokers  should  not  delay  in  filing  their 
cases  with  an  SRO  forum  because  of 


statutes  of  limitations.  NASD  also 
advised  that  NASD  is  still  processing 
California  cases  as  they  are  filed  up  to 
the  point  of  sending  out  lists  of 
arbitrators  (or  appointing  arbitrators,  in 
cases  that  had  already  passed  the  list 
selection  stage).  NASD  announced  that 
the  660  California  cases  that  had  already 
been  paneled  prior  to  July  1,  2002 
would  continue  in  the  normal  course. 
Finally,  to  accommodate  investors 
with  exigent  circumstances  (e.g.,  elderly 
investors  or  investors  with  infirmities), 
NASD  has  paneled  cases  at  the  request 
of  the  investor  or  the  investor's 
representative  in  situations  where  both 
the  investor  and  the  broker/dealer  have 
agreed  in  writing  to  waive  the  California 
standards. 

Proposed  Rule  Change 

In  its  ongoing  efforts  to  accommodate 
California  parties  in  its  forum,  NASD  is 
taking  additional  steps  to  resume 
paneling  of  California  cases  while  the 
litigation  between  California  and  the 
NASD  and  NYSE  continues.  The 
proposed  rule  will  require  industry 
parties  to  waive  the  California 
Standards  in  all  cases  in  which  all  the 
parties  in  the  case  who  are  customers 
(or,  in  industry  cases,  who  are 
associated  persons  with  claims  of 
statutory  employment  discrimination) 
agree  to  waive  application  of  the 
Standards.  Under  such  a  waiver,  the 
case  would  proceed  in  California  under 
the  existing  NASD  Code,  which  already 
contains  extensive  disclosure 
requirements  and  provisions  for 
challenging  arbitrators  with  potential 
conflicts  of  interest. 

Starting  immediately,  NASD  will 
resume  issuing  lists  of  proposed 
arbitrators  in  California  cases  from 
which  the  parties  select  their  panels 
under  the  current  Neutral  List  Selection 
System  (NLSS).  Once  the  proposed  rule 
is  effective,  NASD  will  send  letters  to 
investors  and  associated  persons  with 
claims  of  statutory  employment 
discrimination,  giving  them  the  option 
of  waiving  the  California  Standards  and 
providing  them  with  waiver  forms. 
NASD  is  taking  other  steps  to  inform 
investors  of  how  they  can  move  their 
arbitration  cases  forward  imder  this 
situation.  NASD  staff  members  have 
spoken  with  numerous  investors  and 
other  parties,  and  their  representatives, 
and  will  continue  to  do  so,  as  well  as 
sending  written  material  and  posting 
information  to  its  Web  site. 

At  the  same  time,  NASD  will  notify 
industry  parties  in  all  pending 
California  cases  that  they  must  waive 
the  CaliforQia  Standards  where  the 
investor  agrees  to  a  waiver  (or 
associated  person,  in  the  circumstances 


described  above).  Industry  parties  in 
such  cases  will  be  required  to  execute 
waiver  agreements;  however,  their 
failure  to  do  so  will  not  stop  the  cases 
from  moving  forward  "  and  the  failure  to 
sign  as  required  by  the  proposed  rule 
change  will  be  referred  for  disciplinary 
action. 

Where  all  parties  waive  the  California 
Standards  as  provided  in  the  proposed 
rule  change,  NASD  will  immediately 
commence  the  arbitrator  appointment 
process  using  the  NASD  Code  of 
Arbitration  Procedure  guidelines 
regarding  arbitrator  disclosure,  and  not 
the  California  Standards.  This 
opportimity  will  apply  to  those  cases 
where  NASD  is  ready  to  appoint 
arbitrators  based  on  lists  already 
executed  by  the  parties,  and  those  cases 
where  there  is  a  vacancy  in  a  previously 
appointed  panel. 

NASD  requests  that  the  rule  change 
become  effective  on  September  30, 
2002,  for  a  six -month  pilot  period.^ 

2.  Statutory  Basis 

NASD  believes  that  the  proposed  rule 
change  is  consistent  with  the  provisions 
of  Section  15A(b)(6)  of  the  Act.'°  which 
requires,  among  other  things,  that  the 
Association's  rules  must  be  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  and,  in 
general,  to  protect  investors  and  the 
public  interest.  NASD  believes  that 
expediting  the  appointment  of 
arbitrators  under  the  proposed  waiver, 
at  the  request  of  customers  (and,  in 
industry  cases,  associated  persons  with 
claims  of  statutory  emplojmient 
discrimination),  will  allow  those  parties 
to  exercise  their  contractual  rights  to 
proceed  in  arbitration  in  California, 
notwithstanding  the  confusion  caused 
by  the  disputed  California  Standards. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 


"  In  these  situations,  the  NASD  will  treat  the 
industry  parties  as  having  waived  the  California 
standards. 

"  If  the  outcome  of  the  lawsuit  is  that  the 
California  Standards  do  not  apply  to  NASD 
arbitration,  waivers  would  no  longer  be  necessary. 
Cases  in  which  arbitrators  were  appointed  pursuant 
to  waivers  would  continue  to  their  conclusion.  If 
the  lawsuit  has  not  concluded  at  the  expiration  of 
the  six-month  pilot  period,  NASD  may  request  an 
extension.  ^ 

"'15U.S.C7Bo-3(b)(6). 
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C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Conunission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-2002-126  and  should  be 
submitted  by  October  24,  2002. 

IV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of  the 
Proposed  Rule  Change 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
seciirities  association,  and,  in  particular, 
the  requirements  of  Section  15A  of  the 
Act.''  Specifically,  the  Commission 
finds  that  the  proposed  is  consistent 
with  Section  15A(b)(6)  of  the  Act.  which 
requires  that  the  rules  be  designed  to 
promote  just  and  equitable  principles  of 
trade,  as  well  as  to  remove  impediments 
to  and  perfect  the  mechanism  of  a  free 
and  open  market,  and,  in  general,  to 
protect  investors  and  the  public 
interest. '2  The  Commission  further 
finds  good  cause  for  approving  the 
proposed  rule  change  prior  to  the  30th 
day  after  the  date  of  publication  of 
notice  thereof  in  the  Federal  Register. 
Accelerated  approval  is  necessary  to 
protect  investors  in  that  the  niles  are 
designed  to  help  address  the  backlog  of 
cases  created  by  the  confusion  over  the 


new  California  standards,  are  designed 
to  provide  them  vfith  a  mechanism  to 
help  resolve  their  disputes  with  broker- 
dealers  in  a  more  expedited  maimer, 
and  are  designed  to  help  ensure  the 
certainty  and  finality  of  arbitration 
awards.  Additionally,  the  proposed  rule 
change  will  become  effective  as  a  pilot 
program  for  six  months,  from  September 
30,  2002  to  March  30.  2003.  during 
which  time  the  Commission  and  NASD 
will  monitor  the  status  of  the  previously 
discussed  litigation. 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  (SR-NASD-2002- 
126)  is  hereby  approved  on  an 
accelerated  basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  02-25104  Filed  10-2-02;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[RetoaM  No.  34-46560;  nie  No.  SR-NYSE- 
00-31] 

Self-Regulatory  Organizations;  New 
York  Stock  Exchange,  Inc.;  Order 
Approving  Proposed  Rule  Change  and 
Amendment  No.  1  Thereto  and  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  AmetKlment 
Nos.  2  and  3  Thereto  by  the  New  York 
Stock  Exchange,  Inc.  To  Amend 
Exchange  Rules  36.30  and  104A.50 

September  26,  2002. 
I.  Introduction 

On  July  3.  2000.  the  New  York  Stock 
Exchange.  Inc.  ("NYSE"  or  "Exchange") 
submitted  to  the  Securities  and 
Exchange  Commission  ("Commission"), 
pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder.^  a 
proposed  rule  change  amending  NYSE 
Rules  36.30  and  104A.50.  The  Exchange 
submitted  Amendment  No.  1  to  the 
proposed  rule  change  on  May  21,  2001. ^ 


"15U.S.C780-3. 

« 15  U.S.C  78o-3(b)(6). 


"15  U.S.C  78s(bK2). 

>«  17  CFR  20O.3O-3(a)(12). 

'  15  U.S.C.  78s(b)(l)- 

*17CFR240.19b-4. 

^The  Exchange  submitted  a  new  Fonn  19b-4, 
which  replaces  and  supersedes  the  origiiial  filing  in 
its  entirety  ("Amendment  No.  1").  Amendment  No. 
1  withdraws  tJie  proposed  amendments  to  NYSE 
Rule  36.20  in  the  original  filing  that  would  have 
permitted  certain  ofT-floor  communications  by 
members  on  the  floor.  The  NYSE  has  stated  that 


The  proposed  rule  change  was 
published  for  public  comment  in  the 
Federal  Register  on  June  16.  2001.'*  The 
Exchange  submitted  Amendment  Nos.  2 
and  3  to  the  proposed  rule  change  on 
February  6,  2002  *  and  September  20, 
2002.6  respectively.  The  Commission 
received  no  comments  on  the  proposed 
rule  change.  This  order  approves  the 
proposed  rule  change,  as  amended  by 
Amendments  Nos.  1.  2  and  37  This 
order  also  issues  notice  of  filing  of,  and 
grants  accelerated  approval  to, 
Amendment  Nos.  2  and  3  thereto. 

n.  Description  of  the  Proposed  Rule 
Change 

"  NYSE  Rule  36.30  governs  the  use  of 
telephone  lines  at  a  specialist  unit's 
post.  The  rule  currentiy  permits 
telephone  lines  from  the  post  to  the     -, 
unit's  off-floOT  offices  and  to  the  unit's 
clearing  firm.  The  rule  also  permits 
specialists  to  have  telephone  lines  to  the 
floor  of  an  options  or  futvires  exchange 
for  the  purpose  of  entering  hedging 
orders  on  the  floors  of  those  exchanges. 

The  Exchange  proposes  to  amend 
NYSE  Ride  36.30  to  more  clearly 


these  amendments  will  be  subject  to  a  separate 
filing.  Amendment  No.  1  also  amends  proposed 
NYSE  Rule  36.30A  to  clarify  the  manner  in  which 
Exchange  specialists  may  communicate  proprietary 
orders  in  foreign  specialty  stock  from  their  post  to 
off-floor  broker-dealers.  Finally,  Amendment  No.  1 
amends  proposed  NYSE  Rule  36.30C  to  include  in 
the  definition  of  foreign  security  depositary  shares 
that  represent  a  foreign  company's  publicly  traded 
security. 

*  Securities  Exchange  Act  Release  No.  44368  (May 
30,  2001),  66  FR  30494. 

*See  Letter  from  Darla  Stuckey,  Corporate 
Secretary,  NYSE,  to  Nancy  Sanow,  Assistant 
Director,  Division  of  Market  Regulation, 
Commission,  dated  )anuary  31,  2002  ("Amendment 
No.  2").  Amendment  No.  2  amends  proposed 
Commentary  .30  to  NYSE  Rule  36  to:  (i)  Add 
language  stating  that  s|>ecialists  relying  on  the  rule 
must  have  an  objective  of  facilitating  the 
maintenance  of  a  fail  and  orderly  market  on  the 
Exchange;  (ii)  delete  proposed  subsection  A.3;  (iii) 
define  "conmumication  link;"  (iv)  clarify  that  tTfSE 
Rule  92,  on  trading  ahead,  would  apply  to 
specialists  entering  proprietary  orders  in  foreign 
securities:  and  (v)  clarify  that  specialists  are 
prohibited  from  using  the  communication  links  to 
receive  material  nonpublic  information,  and  that  if 
such  information  is  received,  the  specialist  must 
contact  his  firm's  compliance  officer,  who  must 
determine  whether  the  specialist  is  pennitted  to 
continue  to  trade  the  stock. 

*  See  Letter  fitjm  Darla  Stuckey.  Corporate 
Secretary,  NYSE,  to  Nancy  Sanow.  Assistant 
Director,  Division  of  Market  Regulation, 
Commission,  dated  September  19,  2002 
("Amendment  No.  3").  Amendment  No.  3  deletes 
the  phrase  "among  other  means"  bom  the 
definition  of  "communication  link"  in  proposed 
NYSE  Rule  36.30U. 

'The  Commission  has  requested  fit>m  the 
Exchange  an  explanation  of  the  surveillance 
procedures  it  intends  to  implement  to  ensure  that 
specialists  comply  with  the  proposed  rule,  as 
amended.  This  approval  order  is  contingent  upon 
the  submission  of  these  surveillance  procedtires  as 
well  as  the  Commission's  finding  that  such 
surveillance  procedures  are  adequate. 
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identify  the  types  of  communications 
that  may  emanate  from  the  post.  The 
words  "communication  link"  would 
replace  "telephone"  to  encompass  a 
wider  range  of  communication  methods, 
and  would  include  a  post  telephone  or 
terminal  of  an  automated  trading 
system,  or  similar  device  whereby 
information  relating  to  the  transmission 
of  an  order  from  the  Exchange  may  be 
communicated.^  The  definition  of 
communication  link  in  the  NYSE's 
proposal  further  states  that  the  specialist 
may  not  maintain  a  commimication  link 
to  a  foreign  exchange  or  market.  In 
addition,  in  no  instance  would  the 
specialist  be  pennitted  to  use  the  link  to 
receive  material  nonpublic  information. 

Under  the  new  rule,  specialists  in 
foreign  securities  would  be  allowed  to 
enter  orders  in  their  foreign  specialty  or 
related  stocks  directiy  from  the  post 
using  a  communication  link.  In  that 
regard,  the  rule  would  permit  a 
specialist  to  enter  orders  only  to 
purchase  or  sell  specialty  or  related 
foreign  securities  through  a  broker- 
dealer  registered  with  the  Commission 
or  direcUy  with  a  foreign  broker-dealer 
pursuant  to  Rule  15a-6  under  the  Act.* 
The  rule  also  states  that  in  making  such 
purchases  or  sales  the  specialists  relying 
on  the  rule  must  have  an  objective  of 
facilitating  the  maintenance  of  a  fair  and 
orderly  market.  >°  The  prohibition  on 
receiving  orders  for  the  purchase  or  sale 
of  securities  at  the  post  would  be 
retained.  The  term  "foreign  sectirity" 
would  be  defined  to  include  a  foreign 
ordinary  security,  a  depositary  receipt 
or  a  depositary  share  representing  a 
foreign  security.  ^^ 

The  proposed  rule  change  would  also 
permit  specialists  to  use  the 
commimication  link  to  seek  public 
information  on  the  current  market  for  a 
foreign  security.  >  2  The  communication 
links  could  be  used  to  receive  public 
information  on  stocks,  data  for  the  U.S. 
or  foreign  markets,  vendor  services  or 
news.  'The  communication  link  would 
not  be  used  to  give  nonmembers  market 
look  information. 

The  Exchange  also  proposes  to  amend 
NYSE  Rule  104A.50  to  require 


■  Seeinfra,  notelS. 

"17CFR240.15a-6. 

>°  See  e.g.  NYSE  Rule  104. 

>i  Under  proposed  Rule  36.30C,  a  specialist  could 
only  make  such  purchases  or  sales  in  foreign 
securities  in  which  he  is  registered  as  the  specialist, 
or  certain  securities  that  are  related  to  the  sectirity 
in  which  the  specialist  is  registered.  *rhe  nile  would 
permit  a  specialist  registered  in  the  depositary 
receipt  or  share  only  to  enter  orders  either  in  such 
security  or  the  related  ordinary  security.  A 
specialist  registered  in  the  ordinary  security  would 
be  permitted  to  enter  orders  in  such  security,  or 
where  applicable,  a  related  deposita/y  receipt  or 
share. 

>2  See  Amendmmt  No.  2.  supra  note  5. 


specialists  to  record  and  report  to  the 
Exchange  the  details  of  all  proprietary 
transactions  executed  by  the  specialist 
unit  away  from  the  Exchange  in  foreign 
securities.  The  Exchange  would  inform 
specialists  that  the  reports  would  be 
required  to  be  submitted  on  Form  81, 
the  electronic  reporting  mechanism 
already  used  by  specialists  to  report 
proprietary  transactions  in  specialty 
stocks. 

m.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereimder 
applicable  to  a  national  securities 
exchange.  In  particular,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  section  6(b)(5)  of  the 
Act "  which  requires  an  Exchange  to 
have  rules  that  are  designed  to  promote 
just  and  equitable  principles  of  trade,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system  and.  in 
general,  to  protect  investors  and  the 
public  interest. 

In  particiUar,  the  Commission 
believes  that  the  proposed  rule  change 
should  help  specialists  to  more  easily 
acquire  inventory  in  foreign  specialty 
stocks  to  meet  the  needs  of  the  NYSE 
market  and  respond  to  changes  in  the 
related  foreign  market.  The  Commission 
notes  that  the  proposal  contains  several 
requirements  and  prohibitions  that  help 
to  ensure  that  any  orders  entered,  or 
public  information  received,  by  the 
specialist  in  foreign  specialty  or  related 
securities  is  in  accordance  with  the  U.S. 
securities  laws  and  NYSE  rules.  For 
instance,  the  rule  would  prohibit  the 
communication  link  frt>m  being  used  for 
the  purpose  of  transmitting  orders  for 
securities  to  the  NYSE  floor.  The  rule 
also  prohibits  the  specialist  from 
maintHJning  a  communication  link  to  a 
foreign  exchange  or  market.  In  addition, 
the  rule  specifically  requires  that  any 
commimication  liiik  at  the  specialist 
post  be  to  a  registered  broker-dealer  or 
a  foreign  broker-dealer  subject  to  and  in 
accordance  with  Rule  15e-6  under  the 
Act. 

In  addition  to  the  requirements  noted 
above,  the  Commission  also  believes 
that  certain  additional  limitations  and 
restrictions  in  the  rule  should  help  to 
minimize  any  potential  for  abuse.  First, 
the  Commission  notes  that  the  specialist 
would  be  prohibited  from  using  the 
communication  link  to  receive  material 
non-public  information.**  Second,  the 
Commission  notes  that  NYSE  Rule  92 


would  prohibit  a  specialist  using  the 
communication  link  to  enter  a 
proprietary  order  in  a  foreign  security 
from  trading  ahead  of  orders  for  the 
same  security  that  the  specialist  is 
representing  as  agent.  ^'  Third, 
specialists  would  only  be  permitted  to 
use  the  communication  link  to  enter 
orders  in  their  foreign  specialty  or 
related  stocks.  Finally,  ihe  Conunission 
notes  that  a  specialist  relying  on  the  rule 
must  have  the  objective  of  facilitating 
the  maintenance  of  a  fair  and  orderly 
market  on  the  Exchange,'^ 

As  noted  above,  the  Commission  has 
requested  submission  of  adequate 
surveillance  procedures  to  assure 
compliance  with  the  rule,  including  all 
of  the  prohibitions  and  requirements  set 
forth  above.  This  approval  order  is 
contingent  on  the  submission  of  such 
adequate  surveillance  procedures.*^ 

Finally,  the  Commissions  believes 
that  the  other  changes  to  the  rule  are 
consistent  with  the  requirements  of  the 
Act.  For  example,  the  change  from 
"telephone  line"  to  "communication 
link"  should  allow  more  flexibility  in 
the  rule  to  use  other  land-based 
communication  lines.  The  surveillance 
procedures  that  the  Exchange  must 
submit  for  Commission  approval  shotUd 
help  to  ensure  that  such  commimication 
link  can  be  adequately  monitored  for 
compliance  with  the  rule.*"  The 
Commission  also  notes  that  NYSE 
104.50A  requires  specialists  to  keep  a 
record  of  all  purchases  and  sales  of 
foreign  securities  for  an  accoimt  in 
which  the  specialist  has  an  interest,  and 
to  report  such  transactions  to  the 
Exchange.  The  Commission  believes 
that  this  provision  is  consistent  with  the 
Act  because  it  should  help  the  Exchange 
to  monitor  trades  imder  the  new  rule. 

The  Commission  finds  good  cause  for 
accelerating  approval  of  Amendment 
Nos.  2  and  3  to  the  proposed  nde 
change  prior  to  the  thirtieth  day  after 
publication  in  the  Federal  Regbter.  The 


"  15  U.S.C.  78flb)(5). 

14  See  Amendment  No.  2,  supra  note  5. 


>*/(f.  The  Commission  believes  that  the 
surveillance  procedures  should  include  procedures 
that  ensure  compliance  with  each  of  these 
prohibitions,  as  well  as  the  other  restrictions  noted 
above  ia  thiA.order. 

>'S0»note7,  fupra. 

>■  See  Amendment  No.  2,  supra  note  5.  The 
Commission  notes  that  the  definition  of 
communication  link  does  not  permit  the  NYSE 
specialist  to  use  portable  telephones  or  other 
privat^  wireless  communication  devices.  If  the 
NYSE  wanted  to  permit  such  devices  to  be  used 
under  its  Rule  36.30  it  would  first  have  to  submit 
for  Commission  approval  (i)  a  propoeed  rule  change 
under  Section  10(b)  of  the  Act  and  (ii)  specific 
surveillance  procedures  to  ensure  that 
communications  using  these  types  of  devices  ai« 
adequately  surveilled  and  monitored  for 
compliance  with  the  rule  and  other  regulatory 
requirements. 
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Commission  notes  that  Amendment  No. 
2  provides  useful  clarification  and  add 
certain  requirements  to  the  proposal  in 
response  to  concerns  of  Commission 
staff. '^  Amendment  No.  3  eliminates 
language  to  rule  that  was  confusing  and 
helps  to  narrow  and  clarify  the 
definition  of  commimication  link-^o  The 
Conmiission  also  notes  that  the 
substance  of  the  proposal  was  published 
for  comment  and  no  comments  were 
received.  Accordingly,  the  Commission 
finds  that  good  cause  exists,  consistent 
with  sections  6(b)(5)  of  the  Act,2i  and 
19(b)(2)  of  the  Act  22  to  accelerate 
approval  of  Amendment  Nos.  2  and  3  to 
the  proposed  rule  change. 

IV.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,23  that  the 
proposed  rule  change  (SR-NYSE-00- 
31),  as  amended,  is  approved.^^ 

For  tlie  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 2* 

Margaret  H.  McFarland, 
Deputy  Secretary.      | 

(FR  Doc.  02-25165  Filed  10-2-02;  8:45  am] 
BIUJNQ  C006  M10-01-P 


SMALL  BUSINESS  ADMINISTRATION 
[DwiaratkMi  of  DisastM-  «3448] 

State  of  Texas;  Disaster  Loan  Areas 

As  a  result  of  the  President's  major 
disaster  declaration  on  September  26, 
2002, 1  find  that  Brazoria,  Frio, 
Galveston,  La  Salle,  Live  Oak, 
Matagorda,  Nueces,  San  Patricio  and 
Wharton  Coimties  in  the  State  of  Texas 
constitute  a  disaster  area  due  to 
damages  caused  by  Tropical  Storm  Fay 
occurring  on  September  6,  2002,  and 
continiiing.  Applications  for  loans  for 
physical  damage  as  a  result  of  this 
disaster  may  be  filed  imtil  the  close  of 
business  on  November  25,  2002  and  for 
economic  injury  until  the  close  of 
business  on  Jime  26,  2003  at  the  address 
listed  below  or  other  locally  announced 
locations: 
U.S.  Small  Business  Administration, 

Disaster  Area  3  Office,  4400  Amon 

Carter  Blvd.,  Suite  102,  Fort  Worth. 

TX  76155. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 

1'  See  Amendment  No.  2.  supra  note  5. 
™  See  Amendment  No.  3,  supm  note  6. 
"  15  U.S.C  78f(b)(5). 
« 15  U.S.C  78s(b)(2). 
"  15  U.S.C  78s(b)(2). 

''*  See  notes  7  and  16  and  accompanying  text. 
supra. 
» 17  CFR  200.30-3(a)(12). 


located  in  the  following  contiguous 
coimties  may  be  filed  until  the  specified 
date  at  the  above  location:  Aransas, 
Atascosa,  Austin,  Bee,  Chambers, 
Colorado,  Dimmit,  Duval,  Fort  Bend, 
Harris,  Jackson,  Jim  Wells,  Karnes, 
Kleberg,  Lavaca,  McMullen,  Medina, 
Refugio,  Uvalde,  Webb  and  Zavala  in 
the  State  of  Texas. 
The  interest  rates  are: 


Percent 

For  Physical  Damage: 
Homeowners  Witti  Credit 
Available  Elsewtiere    .: 

6.625 

Homeowners  Without  Credit 
Available  Elsewhere  

3.312 

Businesses  With  Credit  Avail- 
able Elsewtiere 

7.000 

Businesses  and  Non-Proftt  Or- 
ganizations Without  Credit 
Available  Elsewhere 

3.500 

Others  (Including  Non-Profit 
Organizations)  With  Credit 
Available  Elsewhere  

6.375 

For  Economic  Injury:  Businesses 
and  Small  Agricultural  Co- 
operatives Without  Credit 
Availat>le  Elsewhere 

3.500 

The  number  assigned  to  this  disaster 
for  physical  damage  is  344811.  For 
economic  injury  the  number  is  9R8000. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  September  26,  2002. 
S.  George  Camp, 

Acting  Associate  Administrator  for  Disaster 
Assistance. 
(FR  Doc.  02-25144  Filed  10-2-^)2;  8:45  am] 

BILUNO  CODE  S02S-41-P 


DEPARTMENT  OF  STATE 
[Public  Notice  4141] 

Determination  on  Report  on  Colombian 
Aerial  Spray  Program 

AGENCY:  Department  of  State. 
ACTION:  Notice. 

Pursuant  to  the  Kenneth  M.  Ludden 
Foreign  Operations,  Export  Financing 
and  Related  Programs  Appropriations 
Act,  2002  (Public  Law  107-115),  and 
after  consultation  with  the 
Administrator  of  the  Environmental 
Protection  Agency  and  the  Secretary  of 
the  Department  of  Agriculture,  I  hereby 
determine  that: 

(1)  Aerial  coca  fumigation  is  being 
carried  out  in 'Colombia  in  accordance 
with  regulatory  controls  required  by  the 
Environmental  Protection  Agency  as 
labeled  for  use  in  the  United  States;  and 
in  accordance  with  Colombian  laws  as 
confirmed  by  the  Colombian 
Government; 


(2)  The  chemicals  used  in  the  aerial 
spraying  of  coca,  in  the  manner  in 
which  they  are  being  applied,  do  not 
pose  unreasonable  risks  or  adverse 
effects  to  humans  or  the  environment; 
and 

(3)  Procedures  are  available  to 
evaluate  claims  of  local  citizens  that 
their  health  was  harmed  or  their  licit « 
agricultural  crops  were  damaged  by 
such  aerial  coca  fumigation  and  to 
provide  fair  compensation  for 
meritorious  claims;  and  that  alternative 
development  programs  have  been 
developed  (in  consultation  with 
communities  and  local  authorities  in  the 
departments  in  which  such  aerial  coca 
fumigation  is  plaimed.  and  in  the 
departments  in  which  such  aerial  coca 
fumigation  has  been  conducted)  and 
such  programs  are  being  implemented. 

You  are  hereby  authorized  and 
directed  to  report  this  determination  to 
the  Congress  and  to  arrange  for  its 
publication  in  the  Federal  Register. 

Dated:  September  4,  2002. 
Richard  L.  Armitage, 
Deputy  Secretary  of  State,  Department  of 
^  State. 
[FR  Doc.  02-25169  Filed  10-2-02;  8:45  am] 
BiuMG  cooe  4no-io-p 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Technical  Corractlona  to  ttie 
Hannonized  Tariff  Schedule  of  the 
United  States 

agency:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Notice. 

SUMMARY:  The  United  States  Trade 
Representative  (USTR)  is  making 
technical  corrections  to  subchapter  III  of 
chapter  99  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTS)  as 
set  forth  in  the  annex  to  this  notice, 
pursuant  to  authority  delegated  to  the 
USTR  in  Presidentid  Proclamation  6969 
of  January  27, 1997  (62  FR  4415).  These 
modifications  correct  inadvertent  errors 
in  the  Annex  to  Presidential 
Proclamation  7585  of  August  28,  2002 
(67  FR  56207)  so  that  the  intended  tariff 
treatment  is  provided. 
EFFECTIve  DATE:  The  corrections  made  in 
this  notice  are  effective  with  respect  to 
articles  entered,  or  withdrawn  from 
warehouse  lor  consumption,  on  or  after 
September  1,2002.  v 

FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  Industry,  Office  of  the  United 
States  Trade  Representative,  600  17th 
Street,  NW.,  Room  501,  Washington  DC, 
20508.  Telephone  (202)  395-5656. 
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SUPP1.EMENTARY  INFORMATION:  On 
February  18,  2000,  pursuant  to  section 
203  of  the  Trade  Act  of  1974,  as 
amended  (the  "Trade  Act")  (19  U.S.C. 
2253),  the  President  issued 
Proclamation  7274,  which  imposed 
additional  duties  on  certain  circular 
welded  carbon  quality  line  pipe  ("line 
pipe")  provided  for  in  subheadings 
7306.10.10  and  7306.10.50  of  the  HTS. 
On  July  29,  2002,  the  United  States 
Trade  Representative  ("USTR") 
negotiated  an  agreement  with  the 
Republic  of  Korea  limiting  the  export 
from  Korea  and  import  into  the  United 
States  of  line  pipe  through  the 
implementation  of  a  tariff-rate  quota,  to 
take  effect  on  September  1,  2002. 
Proclamation  7585  of  August  28, 2002, 
revised  the  additional  duties  on  line 
pipe  irom  KorearJreplacing  them  with  a 
tariff-rate  quota  in  the  terms  provided 
for  imder  the  agreement  with  Korea. 
Effective  with  respect  to  goods  entered, 
or  withdrawn  from  warehouse  for 
consumption,  on  or  after  September  1, 

2002,  and  prior  to  the  close  of  March  1, 

2003,  Proclamation  7585  modified 
subchapter  m  of  chapter  99  of  the  HTS 
so  as  to  provide  for  such  tariff-rate 
quota. 

Technical  errors  introduced  through 
the  annex  to  Proclamation  7585  have 
come  to  the  attention  of  USTR.  The 
annex  to  this  notice  makes  technical 
corrections  to  the  HTS  to  remedy  these 
errors.  In  particular,  the  annex  to  this 
notice  corrects  errors  in  the  tariff 
subheadings  created  by  the  Annex  to 
Proclamation  7585  and  the  amount  of 
the  tariff-rate  quota. 

Proclamation  6969  authorized  the 
USTR  to  exercise  the  authority  provided 
to  the  President  imder  section  604  of  the 
Trade  Act  of  1974  (19  U.S.C.  2483)  to 
embody  rectifications,  technical  or 
conforming  changes,  or  similar 
modifications  in  the  HTS.  Under 
authority  vested  in  the  USTR  by 
Proclamation  6969,  the  rectifications, 
technical  and  conforming  changes,  and 
similar  modifications  set  forth  in  the 
annex  to  this  notice  shall  be  embodied 
in  the  HTS  with  respect  to  goods 
entered,  or  withdrawn  from  warehouse 
for  consumption,  on  or  after  the  date  set 
forth  in  each  item  in  the  Annex  to  this 
notice. 

Rdiert  B.  ZoelUck, 

United  States  Trade  Representative. 

Annex  '  , 

Effective  with  respect  to  goods  entered,  or 
withdrawn  firom  warehouse  for  consumption, 
on  or  after  12:01  a.m.  eastern  daylight  time 
on  September  1,  2002,  and  prior  to  the  close 
of  March  1.  2003,  subchapter  III  of  chapter 
99  of  the  Harmonized  Tariff  Schedule  of  the 
United  States  is  modified  as  follows: 


1.  The  insertion  in  the  superior  text  to 
subheadings  9903.72.20  through  9903.72.25 
made  by  item  1  of  the  annex  to  Presidential 
Proclamation  7585  of  August  28,  2002  (67 
Fed.  Reg.  56207)  should  have  read  "of 
Canada  or  of  Mexico",  and  the  HTS  is 
therefore  modified  accordingly. 

2.  Subheadings  9903.73.24,  9903.73.25, 
9903.73.26,  9903.73.27,  9903.73.28  and 
9903.73.29,  as  added  to  the  HTS  by  item  2 
of  the  annex  to  that  Proclamation,  are 
redesignated  as  subheadings  9903.72.24, 
9903.72.25,  9903.72.26,  9903.72.27, 
9903.72.28  and  9903.72.29,  respectively. 

3.  Subheadings  9903.72.25  and  9903.72.26 
(as  redesignated  by  item  2  of  this  annex)  are 
each  modified  by  deleting  "31,751,733  kg" 
and  by  inserting  "15,875,895  kg"  in  lieu 
thereof. 

[FR  Doc.  02-25088  Filed  10-2-02;  8:45  am] 
nujMO  cooe  siso-oi-p 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docint  No.  NHTSA-02-13409] 

Highway  Safety  Programs;  Model 
Specifications  for  Devices  To  Measure 
Breath  Alcohol 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  EKDT. 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the 
Conforming  Products  List  for 
instruments  that  conform  to  the  Model 
Specifications  for  Evidential  Breath 
Testing  Devices  (58  FR  48705). 
EFFECTIVE  DATE:  October  3,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
James  F.  Frank,  Research  and 
Technology  Office,  Behavioral  Research 
Division  (Nn-131),  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590;  Telephone:  (202)  366-5593. 
SUPPLEMENTARY  INFORMATION:  On 
November  5, 1973,  the  National 
Highway  Traffic  Safety  Administration 
(NHTSA)  published  the  Standards  for 
Devices  to  Measure  Breath  Alcohol  (38 
FR  30459).  A  Qualified  Products  List  of 
Evidential  Breath  Measurement  Devices 
comprised  of  instruments  that  met  this 
standard  was  first  issued  on  November 
21. 1974  (39  FR  41399). 

On  December  14. 1984  (49  FR  48854), 
NHTSA  converted  this  standard  to 
Model  Specifications  for  Evidential 
Breath  Testing  Devices,  and  published  a 
Conforming  Products  List  (CPL)  of 
instruments  that  were  found  to  conform 
to  the  Model  Specifications  as 
Appendix  D  to  that  notice  (49  FR 
48864). 


On  September  17, 1993,  NHTSA 
publishmi  a  notice  (58  FR  48705)  to 
amend  the  Model  Specifications.  The 
notice  changed  the  alcohol 
concentration  levels  at  which 
instruments  are  evaluated,  from  0.000, 
0.050,  0.101,  and  0.151  BAC,  to  0.000, 
0.020,  0.040,  0.080,  and  0.160  BAC; 
added  a  test  for  the  presence  of  acetone; 
and  expanded  the  definition  of  alcohol 
to  include  other  low  molecular  weight 
alcohols  including  methyl  or  isopropyl. 
On  July  21,  2000,  the  most  recent 
amendment  to  the  Conforming  Products 
List  (CPL)  was  published  (65  FR  45419), 
identifying  those  instruments  found  to 
conform  with  the  Model  Specifications. 

Since  the  last  publication  of  the  CPL. 
seven  (7)  instruments  have  been 
evaluated  and  found  to  meet  the  model 
specifications,  as  amended  on 
September  17, 1993,  for  mobile  and 
non-mobile  use.  In  alphabetical  order  by 
company,  they  are:  (1)  Alert  j4X.ec 
manufactured  by  Alcohol 
Coimtermeasure  Systems,  Inc.  of 
Mississauga,  Ontario,  Canada.  This  is  a 
hand  held  device  that  uses  a  fuel  cell 
sensor  and  is  powered  by  an  internal 
battery.  (2)  Intoxilyzer  8000 
manufactured  by  CMI,  Inc.  of 
Owensboro,  KY.  This  is  a  non- 
dispersive  infrared  device  which  uses 
the  3.4  micron  and  the  9  micron  band 
for  measurement  of  alcohol.  It  is 
powered  by  120  volts  AC  power  or  by 
12  volts  DC  power  bom  a  car  battery.  (3) 
Intoxilyzer  S-D5  manufactured  by  CMI, 
Inc.  of  Owensboro,  KY.  This  device  is  a 
hand-held  device  that  uses  a  fuel  cell 
sensor.  (4)  The  new  Alco-Sensor  III  with 
serial  numbers  above  1,200,000.  This  is 
an  enhanced  version  of  the  earlier  Alco- 
Sensor  m.  The  enhanced  version  has  a 
new  fuel  cell  and  a  microprocessor  that 
improves  performance.  It  is  a  hand  held 
device  intended  for  stationary  or 
roadside  operations.  As  indicated,  it 
uses  a  fuel  cell  sensor  and  is  powered 
by  an  internal  battery.  (5)  The  Intox  EC/ 
IR  2  manufactured  by  Intoximeters,  Inc. 
of  St.  Louis,  Missouri.  This  is  a  bench 
top  device  intended  primarily  for  use  in 
stationary  operations.  It  uses  a  fuel  cell 
sensor  and  can  be  powered  by  either 
110  volts  AC  or  9  volts  DC  power 
sources.  (6]  The  FC  10,  manufactured  by 
Lifeloc  Technologies,  Inc.  of  Wheat 
Ridge,  CO.  This  is  a  handheld  device 
that  uses  a  fuel  cell  sensor.  (7)  The  FC 
20,  also  manufactuired  by  Lifeloc 
Technologies,  Inc.  of  Wheat  Ridge,  CO. 
This  is  also  a  handheld  device  that  uses 
a  fuel  cell  sensor.  The  Lifeloc  FC  20  is 
similar  to  the  FC  10  except  that  it  has 
additional  feattires  that  are  not 
addressed  by  the  model  specifications. 

Finally,  three  devices  are  being 
removed  frx>m  the  CPL,  because  they  are 
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no  longer  manufactured  and  are  no 
longer  in  use.  They  are:  (1)  Alco.Tector 
Model-500,  manufactured  by  Decator 
Electronics  of  Decator,  Illinois.  This 
device  was  introduced  more  than  30 
years  ago.  It  has  not  been  manufactured 
for  at  least  20  years,  and  its 
manufacturer  is  no  longer  in  existence. 
It  would  be  impossible  to  repair  because 
replacement  parts  are  not  available.  The 


agency  has  no  knowledge  of  any  such 
devices  in  use.  (2)  The  AE-Dl 
manufactured  by  Lion  Laboratories,  Ltd. 
of  Cardiff,  Wales,  UK.  The  manufacturer 
has  confirmed  in  writing  that  this-unit 
is  totally  obsolete,  no  longer  in  use  and, 
no  longer  in  production.  (3)  The  Auto- 
Alcolmeter  manufact\u«d  by  Lion 
Laboratories,  Ltd.  of  Cardiff,  Wales,  UK. 
The  manufacturer  has  also  confirmed  in 


writing  that  this  imit  is  totally  obsolete, 
no  longer  in  use  and  no  longer  in 
production. 

The  CPL  has  been  amended  to  add  the 
seven  instnmients  identified  above  to 
the  list,  and  to  remove  the  three 
instruments  also  identified  above. 

In  accordance  with  the  foregoing,  the 
CPL  is  therefore  amended,  as  set  forth 
below. 


Conforming  Products  List  of  Evidential  Breath  Measurement  Devices 


Manufacturer  and  model 


Alcohol  Countermeasure  Systems  Corp.,  MIssissauga,  Ontario,  Canada: 

Alert  J3AD*  

Alert  J4X.ec : 

PBA3000C  " 

BAC  Systems,  Inc.,  Ontario,  Canada:  Breath  Analysis  Computer*  

CAMEC  Ltd.,  North  Shields,  Tyne  and  Ware,  England:  IR  Breath  Analyzer* 
CMI,  Inc.,  Owensboro,  KY; 
Intoxilyzer  Modet 

200 

200D 

300 i -r. 

400 :i 

400PA ^ 

1400 

4011*  i • • 

401 1A*  

401  IAS*  ... 

4011AS-A* 

4011AS-Aa*  

401 1  AW*  7. 

4011A27-10100* 

4011A27-10100  with  filter*  

5000 

5000  (w/Cal.  Vapor  Re-Circ.) 

5000  (w/3/8'  ID  Hose  option)  ...-. 

5000CD  

5000CD/FG5  ^ 

5000EN  

5000  (CAL  DOJ) 

5000VA  ., 

8000 

PAC1200* 

S-D2 \ 

S-05 7. 

Draeger  Safety,  Inc.,  Durango,  CO: 
Alcotest  Model: 

7010*  

7110*  

7110MKIII  

7110MKIII-C  

7410 '.. 

7410  Plus  

Breathalyzer  Model: 

900*  

900A*  

900BG* .:. 

7410.....: 

7410-11 

Gairs  Inc.,  Lexington,  KY:  Alcohol  Detection  System-A.D.S.  500 
Intoximeters,  Inc.,  St.  Louis,  MO: 

Photo  Electric  Intoximeter*  

GC  Intoximeter  MK  II*  

GC  Intoximeter  MK  IV* 

Auto  Intoximeter*  

Intoximeter  Model: 

3000*  

3000  (rev  81)*  

3000  (rev  B2)* 

3000  (rev  B2A)* 

3000  (rev  B2A)  w/FM  option* 


Mobile 

Nonmobile 

X 

X 

X 

X 

X 

X 

X       ^ 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 
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CONFORMING  PRODUCTS  LIST  OF  EVIDEKfTIAL  BREATH  MEASUREMENT  DEVICES— Continued 

. 

Manufacturer  and  model 

Mobile 

Nonmobile 

3000  (Fuel  Cell)*  .'. 

X 
X 
X 

X 

3000  D*  ; „ 

X 

3000  DFC* 

X 

Alcomonitor 

X 

Alcomonitor  CC 

xxxxx  xxxx    xxxxxxx  XX  xxxxxxxxxxxxxx 

X 

Alco-Sensor  III r. 

X 

Alco-Sensor  III  (Enhanced  with  Serial  Numbers  above  1,200,000)  „ 

Alco-Sensor  IV , ". „ 

X 
X 

Alco-Sensor  IV-XL 

X 

Alco-Sensor  AZ 

X 

RBT-AZ 

X 

RBTIII 

X 

RBTIII-A 

X 

RBTIV  „ 

X 

RBT  IV  with  CEM  (cell  enhancement  module) ,. 

X 

IntoxEC/IR  ; _ ., 

X 

lntoxEC/IR2 

X 

Portable  Intox  EC/1R 

X 

Komyo  Kitagawa,  Kogyo,  K.K.: 

Alcolyzer  DPA-2*  : 

X 

Breath  Alcohol  Meter  PAM  101B* 

X 

Lifeloc  Technologies,  Inc.,  (formeity  Lifekx:,  liK.),  Wheat  Ridge,  CO: 

PBA3000B  

X 

PBA3000-P* 

X 

PBA3000C 

X 

Alcohol  Data  Sensor „ 

X 

Phoenix „ .'.„ 

X 

FC  10  : 

X 

FC20 

X 

Lion  Laboratories,  Ltd.,  Cardiff.  Wales,  UK: 

Alcolmeter  Model:                                                                                                       '      ^ 

300 ; : 

400 „ 

X   * 
X 

SD-2* : 

X 

EBA*  

X 

Intoxilyzer  Model: 

200 

X 

200D  

X 

1400 ..,. 

X 

5000CD/FG5 ; 

X 

5000  EN  

X 

Luckey  Laboratories,  San  BemacBno,  CA: 
Alco-Analyzer  Model: 

1000* 

X 

2000*  ......6 

X 

National  Draeger,  Inc.,  Durango,  CO: 
Alcotest  Model: 

7010*  

7110* 

X 
X 
X 
X 
X 
X 

X 
X 
X 
X 
X 

X 
X 
X 

X 
X 
X 

X 
X 

X 
X 

7110MKIII 

X 

7110MKIII-C 

X 

X 

7410  Plus ; 

X 

Breathalyzer  Model: 

900*  „ ; ,. 

X 

900A* „ 

X 

900BG* 

X 

7410 

X 

7410-11 

X 

National  Patent  Analytical  Systems,  Inc.,  Mansfield,  OH: 

BAC  DataMaster  (with  or  without  the  Delta-1  accessory)  

X 

BAC  Verifier  Datamaster  (with  or  without  tfie  Delta-1  accessory) 

X 

DataMaster  cdm  (with  or  witfiout  ttie  Delta-1  accessory) 

X 

Omicron  Systems.  Palo  Alto,  CA: 
Intoxilyzer  Model: 

4011*  

X 

4011AW* 

X 

Plus  4  Engineering.  Mintum,  CO:  5000  Plu84* ; 

X 

Seres,  Paris.  Frarwe: 

AIco  Master 

X 

Alcopro 

X 

Siemans-Allis.  Cheny  HiH.  NJ: 

62094 


Federal  Register /Vol.  67,  No.  192  /  Thursday,  October  3,  2002 /Notices 


Conforming  Products  List  of  Evidential  Breath  Measurement  Devices— Continued 


Manufacturer  and  model 


Alcomat*  

Alcomat  F*  

Smith  and  Wesson  Electronics,  Springfield.  MA: 
Breatttalyzer  Model: 

900*  

900A* 

1000*  

2000*  

2000  (non-Humidity  Sensor)* 

Sound-Off,  Inc.,  Hudsonville,  Ml: 

AlcoData  

Seres  AIco  Master 

Seres  Alcofwo 

Stephenson  Corp.: 

Breathalyzer  900* 

U.S.  Alcohol  Testing,  lnc./Protection  Devices,  Inc., 

Alco-Analyzer  1000  

Aico-Analyzer  2000  

Alco-Analyzer  2100  

Verax  Systems,  Inc.,  Fairport,  NY: 

BAC  Verifier*  

BAG  Verifier  Datamaster 

BAC  Verifier  Datamaster  11*  


Rancfw  Cucamonga,  CA: 


MODHG 


X 
X 


X 
X 
X 
X 
X 

X 
X 
X 


X 
X 
X 


Nonmobile 


X 
X 


X 
X 
X 
X 
X 

X 
X 
X 


X 
X 
X 

X 
X 

X 


•  Instmments  marked  with  an  asterisk  (*)  meet  the  Model  Spedficatmns  detailed  in  49  FR  48854  (December  14,  1984)  j/.e.m^rnente  tested 
at  0  000  0  050  0  101,  and  0.151  BAC.)  Instruments  not  mari<ed  with  an  asterisk  meet  the  Model  Specifications  detailed  in  58  FR  48705  (Sep- 
tember 17  1993)  and  were  tested  at  BACs  =  0.000.  0  020.  0.040,  0.080,  and  0.160.  All  instmments  that  meet  the  Model  Specifications  currently 
in  effect  (dated  September  17,  1993)  also  meet  the  Model  Specifk:ations  for  Screening  Devices  to  Measure  Afcohol  in  Bodily  Fluids. 


(23  U.S.C.  402;  delegations  of  authority  at  49 

CFR  1.50  and  501.1) 

'  Issued  on:  September  27.  2002. 

Marilena  Amoni. 

Associate  Administrator  for  Program 

Development  and  Delivery. 

|FR  Doc.  02-25185  Filed  10-2-02:  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Docket  No.  AB-839  (Sut)-No.  IX)] 

Kiowa,  Hardtner  and  Pacific  Railroad 
Company— At>andonment  Exemption — 
in  BartMf  County,  KS 

Kiowa,  Hardtner  and  Pacific  Railroad 
Company  (KHP)  has  filed  a  notice  of 
exemption  under  49  CFR  Part  1152 
Subpart  F-Exempt  Abandonments  to 
abandon  its  entire  9.93-mile  line  of 
railroad  between  milepost  571.85  at 
Kiowa  and  milepost  581.78  at  Hardtner, 
in  Barber  County,  KS.  The  line  traverses 
United  States  Postal  Service  Zip  Codes 
67070  and  67057. 

KHP  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  there  is  no  overhead 
traffic  on  the  line;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  state  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  eithCT  is  pending  with  the 


Surface  Transportation  Board  (Board)  or 
with  any  U.S.  District  Court  or  has  been 
decided  in  favor  of  complainant  within 
the  2-year  period;  and  (4)  the 
requirements  at  49  CFR  1105.7 
(environmental  reports),  49  CFR  1105.8 
(historic  reports),  49  CFR  1105.11 
(transmittal  letter),  49  CFR  1105.12 
(newspaper  publication),  and  49  CFR 
1152.50(d)(1)  (notice  to  governmental 
agencies)  have  been  met. 

Where,  as  here,  the  carrier  is 
abandoning  its  entire  line,  the  Board 
does  not  normally  impose  labor 
protection  under  49  U.S.C.  10502(g), 
unless  the  evidence  indicates  the 
existence  of:  (1)  A  corporate  affiliate 
that  will  continue  substantially  similar 
rail  operations;  or  (2)  a  corporate  parent 
that  will  realize  substantial  financial 
benefits  over  and  above  relief  from  the 
burden  of  deficit  operations  by  its 
subsidiary  railroad.  See  WellsviUe, 
Addison  6-  Galeton  R.  Corp. — 
Abandonment.  354  I.C.C.  744  (1978): 
and  Northhampton  and  Bath  R.  Co. — 
Abandonment,  354  I.C.C.  784  (1978). 
KHP  proposes  to  abandon  the  entire  line 
and  go  out  of  the  railroad  business.  KHP 
does  not  appear  to  have  a  corporate 
affiliate  or  parent  that  could  benefit 
from  the  proposed  abandonment. 
Accordingly,  labor  protection 
conditions  will  not  be  imposed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on 


November  2,  2002,  unless  stayed 
pending  reconsideration.  Petitions  to 
stay  that  do  not  involve  environmental 
issues, 1  formal  expressions  of  intent  to 
file  an  OFA  under  49  CFR 
1152.27(c)(2),2  and  trail  use/rail  banking 
requests  under  49  CFR  1152.29  must  be 
filed  by  October  15,  2002.  Petitions  to 
reopen  or  requests  for  public  use 
conditions  under  49  CFR  1152.28  must 
be  filed  by  October  23,  2002.  with: 
Surface  Transportation  Board,  1925  K 
Street,  NW..  Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  KHP's 
representative:  Karl  Morell,  Ball  Janik 
LLP,  1455  F  Street,  NW.,  Suite  225, 
Washington,  DC  20005. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 

KHP  has  filed  an  environmental 
report  which  addresses  the  effects,  if 
any,  of  the  abandoiunent  and 
discontinuance  on  the  environment  and 
historic  resources.  SEA  will  issue  an 
environmental  assessment  (EA)  by 


■  The  Board  will  grant  a  stay  if  an  informed 
decision  on  environmental  issues  (whether  raised 
by  a  partv  or  bv  the  Board's  Section  of 
Environmental  Analysis  (SEA)  in  its  independent 
investigation)  cannot  be  made  before  the 
exemption's  effective  date.  See  Exemption  ofOut- 
of-Senice  Rail  Unes.  5  I.C.C.2d  377  (1989).  Any 
request  for  a  stay  should  be  Tiled  as  soon  as  possible 
so  that  the  Board  may  take  appropriate  action  before 
the  exemption's  effective  date. 

'  Each  offer  of  financial  a.ssistance  must  be 
accompanied  by  the  filing  fee.  which  currently  is 
set  at  SI  .100.  See  49  CFR  1002.2(0(25). 
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October  8,  2002.  Interested  persons  may 
obtain  a  copy  of  the  EA  by  writing  to 
SEA  (Room  500,  Surface  Transportation 
Board,  Washington,  DC  20423)  or  by 
calling  SEA,  at  (202)  565-1552. 
[Assistance  for  the  hearing  impaired  is 
available  through  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339.]  Comments  on 
environmental  and  historic  preservation 
matters  must  be  filed  within  15  days 
after  the  EA  becomes  available  to  the 
public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Pursuant  to  the  provisions  of  49  CFR 
1152.29(e)(2),  KHP  shall  file  a  notice  of 
consiunmation  with  the  Board  to  signify 
that  it  has  exercised  the  authority 
granted  and  fully  abandoned  its  line.  If 
consiunmation  has  not  been  effected  by 
KHP's  filing  of  a  notice  of 
consummation  by  October  3,  2003,  and 
there  are  no  legal  or  regulatory  barriers 
to  consummation,  the  authority  to 
abandon  will  automatically  expire. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at 

Decided:  September  25,  2002. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Venion  A.  Williams, 
Secretary. 

[FR  Doc.  02-25149  Filed  10-2-02;  8:45  am] 
BHXING  COOC  491S-00-P 


DEPARTMENT  OF  TRANSPORTATION 

Bureau  of  Transportation  Statistics 

[DodMt  No.  BTS-2001-110691 

Reports  of  Motor  Carriere;  AgsiKy 
Decisions  on  Requests  for  Exemptions 
from  Public  Release 

agency:  Biueau  of  Transportation 
Statistics  (BTS),  DOT. 
ACTION:  Notice  of  availability. 

SUMMARY:  This  Notice  announces  BTS' 
decisions  on  16  exemption  requests 
filed  by  motor  carriers.  Class  I  and  Class 
n  for-hire  motor  carriers  of  property  and 
household  goods,  with  gross  annual 
operating  revenue  of  $3  million  or  more, 
are  required  to  file  annual  reports  with 
the  BTS  and  Class  I  motor  carriers  must 
also  file  quarterly  reports.  As  provided 
by  statute,  carriers  may  request  that 
their  reports  be  withheld  from  public 
release.  On  December  28,  2001,  BTS 
published  a  Notice  in  the  Federal 
Register  (66  FR  67364)  inviting 
comments  on  44  exemption  requests. 
BTS  has  reviewed  the  public  comments 
and  is  issuing  decisions  in  16  of  those 
exemption  requests.  These  decisions  are 
now  available  through  the  DOT  Dockets 
Management  System  (DMS).  You  can 
read  the  decisions  by  following  the 
instructions  listed  below. 

In  the  near  future,  BTS  expects  to 
make  decisions  for  the  remaining 
exemption  requests.  The  agency  will 


publish  another  Notice  when  those 
decisions  are  available. 

ADDRESSES:  You  can  read  the  BTS 
decisions  by  visiting  the  DMS,  in 
person,  at  the  U.S.  Department  of 
Transportation,  400  Seventh  Street, 
SW.,  Room  PL-401,  Washington,  DC 
20590-0001.  The  DMS  is  open  for 
examination  and  copying,  at  the  above 
address,  from  9  a.m.  to  5  p.m.,  Monday 
through  Friday,  except  federal  holidays. 

If  you  may  also  view  the  decisions  by 
using  the  Internet.  The  DOT  DMS 
website  is  located  at  http://dms.dot.gov. 
Please  follow  the  online  instructions  for 
viewing  the  decisions. 

FOR  FURTHER  INFORMATION  CONTACT: 
Russell  B.  Capelle,  ]r.,  K-13,  Bureau  of 
Transportation  Statistics,  400  Seventh 
Street,  SW.,  Washington,  DC  2059O- 
0001;  (202)  366-5685;  fax:  (202)  366- 
3364;  e-mail:  russ.capeUe@bts.gov  or 
Robert  A.  Monniere,  K-2,  Bureau  of 
Transportation  Statistics,  400  Seventh 
Street,  SW.,  Washington,  DC  20590- 
0001;  (202)  366-5498;  fax:  (202)  366- 
3640;  e-mail:  robert.monniere@bts.gov. 

Russell  B.  Capelle,  Jr., 

Assistant  BTS  Director  for  Motor  Carrier 

Information. 

[FR  Doc.  02-25184  Filed  10-2-02;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  con-ections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  con-ections  are 
prepared  by  the  Office  of  ttie  Federal 
Register.  Agency  prepared  corrections  are 
Issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  DEFENSE 

Department  of  ttie  Army 

Availability  of  Non>Exciu8ive, 
Exclusive  License  or  Partially 
Exclusive  Licensing  of  U.S.  Patent 
Concerning  Enzyme^^ataiyzed 
Modifications  of  Macromoiecules  in 
Organic  Solvents 

Correction  ' 

In  notice  document  02-24532 
appearing  on  page  61078  in  the  issue  of 
Friday,  September  27,  2002,  make  the 
following  correction: 

'  On  page  61078,  the  first  column,  in 
the  first  line,  under  the  SUMMARY 
section,  in  the  first  line,  "37b  CFR" 
should  read  "37  CFR". 

(FR  Doc.  C2-24532  Filed  10-2-02;  8:45  am] 

BNJJNGCOOE  1SOS-01-0 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army;  Corps  of 
Engineers 

Intent  to  Prepare  a  Draft  Environmental 
Impact  Statement  for  the  Florida  Bay/ 
Florida  Keys  Intergrated  Feasibility 
Study 

Correction 

In  notice  document  02-24533 
appearing  on  page  61080  in  the  issue  of 
Friday,  September  27,  2002,  make  the 
following  correction: 

On  page  61080,  in  the  first  column, 
under  the  FOR  FURTHER 
INFORMATION  CONTACT  section,  in 
the  last  line,  "3592"  should  read 
"3582". 

(FR  Doc.  C2-24533  Filed  10-2-02;  8:45  am] 
BHJJNG  CODE  1SOS-01-0 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

42  CFR  Part  81 
RIN  0920-ZA01 

Guidelines  for  Determining  the 
ProtMbiiity  of  Causation  Under  ttie 
Energy  Employees  Occupational 
illness  Compensation  Program  Act  of 
2000;  Final  Rule 

Correction 

In  rule  docimient  02-10764  beginning 
on  page  22296  in  the  issue  of  Thiirsday, 


May  2,  2002,  make  the  following 
correction: 

S  81.25    [Convctad] 

On  page  22313,  in  the  second  column, 
in  §81.25,  the  first  line  of  Equation  1  is 
corrected  to  read  as  set  forth  below. 

Calculate:  1  -  [{1  -PC,}  x  {1 -PC2}  x 
...  X 

[FR  Doc.  C2-10764  Filed  X-XX-02;  8:45  ami 

BNJJNGCOOE  150S-01-O 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

NatkNial  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meeting 

Correction 

In  notice  document  02-23960 
beginning  on  page  59297  in  the  issue  of 
Friday,  September  20,  2002,  make  the 
following  correction: 

On  page  59297,  in  the  third  column, 
under  the  heading  "Time:",  "7  a.m.  to 
4  p.m."  should  read,  "7  p.m.  to  4  p.m.". 

[FR  Doc.  C2-23960  Filed  10-2-02;  8:45  am] 
BUJJNG  CODE  1SOS-01-0 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Admlniatration 

[C-427-815] 

Stalnlesa  Steel  Sheet  and  Strip  In  Coils 
From  France:  Rnal  Results  of 
Countervailing  Duty  Administrative 
Review 

agency:  bnport  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  final  results  of 
coimtervailing  duty  administrative 
review. 

summary:  The  Department  is  issuing  the 
final  results  of  the  first  administrative 
review  of  the  coimtervailing  duty  order 
on  stainless  steel  sheet  and  strip  in  coils 
from  France  for  the  period  January  1, 
2000,  through  December  31,  2000. 
EFFECTIVE  DATE:  October  3,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Suresh  Maniam  at  (202)  482-0176; 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230. 
SUPPLEMENTARY  INFORMATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the 
"Act")  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department  of  Commerce's  (the 
"Department")  regulations  are 
jeferences  to  the  provisions  codified  at 
19  CFR  part  351  (i^ril  2001). 

Case  History 

Since  the  publTcation  of  the 
preliminary  results  in  the  Federal 
Register  [see  Stainless  Steel  Sheet  and 
Strip  in  Coils  from  France:  Preliminary 
Results  of  Countervailing  Duty 
Administrative  Review.  67  FR  31774 
(May  10.  2002)  {"Preliminary  Results")). 
the  following  events  have  occurred: 

On  June  10  and  17,  2002,  we  received 
case  htiefs  and  rebuttals,  respectively, 
from  the  petitioners  and  Usinor/the 
Government  of  France  ("GOF").  No 
hearing  was  held  because  no  party 
requested  a  hearing. 

On  September  12,  2002,  we  published 
a  Federal  Register  notice  extending  the 
time  limit  for  completion  of  these  final 
results  for  14  days  until  September  23, 
2002.  See  Stainless  Steel  Sheet  and 
Strip  in  Coils  from  France:  Notice  of 


Extension  of  Time  Limit  for 
Countervailing  Duty  Administrative 
Review.  67  FR  57793  (September  12, 
2002). 

Scope  of  Review 

The  products  covered  by  this 
countervailing  duty  order  are  certain 
stainless  steel  sheet  and  strip  in  coils. 
Stainless  steel  is  an  alloy  steel 
containing,  by  weight,  1.2  percent  or 
less  of  carbon  and  10.5  percent  or  more 
of  chromium,  with  or  without  other 
elements.  The  subject  sheet  and  strip  is 
a  flat-rolled  product  in  coils  that  is 
greater  than  9.5  mm  in  width  and  less 
than  4.75  mm  in  thickness,  and  that  is 
annealed  or  otherwise  heat  treated  and 
pickled  or  otherwise  descaled.  The 
subject  sheet  and  strip  may  also  be 
further  processed  (e.g.,  cold-rolled, 
polished,  aluminized,  coated,  etc.) 
provided  that  it  maintains  the  specific 
dimensions  of  sheet  and  strip  following 
such  processing. 

The  merchandise  covered  by  this 
order  is  currently  classifiable  in  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS")  at  the 
following  subheadings:  7219.13.00.30, 
7219.13.00.50,  7219.13.00.70, 
7219.13.00.80,  7219.14.00.30, 
7219.14.00.65,  7219.14.00.90. 
7219.32.00.05.  7219.32.00.20. 
7219.32.00.25.  7219.32.00.35. 
7219.32.00.36.  7219.32.00.38. 
7219.32.00.42.  7219.32.00.44, 
7219.33.00.05,  7219.33.00.20. 
7219.33.00.25,  7219.33.00.35. 
7219.33.00.36.  7219.33.00.38. 
7219.33.00.42.  7219.33.00.44, 
7219.34.00.05,  7219.34.00.20. 
7219.34.00.25.  7219.34.00.30. 
7219.34.00.35.  7219.35.00.05. 
7219.35.00.15.  7219.35.00.30. 
7219.35.00.35,  7219.90.00.10, 
7219.90.00.20,  7219.90.00.25, 
7219.90.00.60.  7219.90.00.80. 
7220.12.10.00,  7220.12.50.00. 
7220.20.10.10,  7220.20.10.15. 
7220.20.10.60,  7220.20.10.80, 
7220.20.60.05,  7220.20.60.10, 
7220.20.60.15,  7220.20.60.60, 
7220.20.60.80,  7220.20.70.05. 
7220.20.70.10.  7220.20.70.15. 
7220.20.70.60.  7220.20.70.80. 
7220.20.80.00,  7220.20.90.30. 
7220.20.90.60.  7220.90.00.10. 
7220.90.00.15.  7220.90.00.60.  and 
7220.90.00.80. 

Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  the  Department's  written 
description  of  the  merchandise  under 
review  is  dispositive. 

Excluded  from  the  scope  of  this  order 
are  the  following:  (1)  Sheet  and  strip 
that  is  not  aimealed  or  otherwise  heat 
treated  and  pickled  or  otherwise 


descaled;  (2)  sheet  and  strip  that  is  cut 
to  length;  (3)  plate  (i.e.,  flat-rolled 
stainless  steel  products  of  a  thickness  of 
4.75  mm  or  more);  (4)  flat  wire  (i.e.. 
cold-rolled  sections,  with  a  prepared 
edge,  rectangular  in  shape,  of  a  width  of 
not  more  than  9.5  mm);  and  (5)  razor 
blade  steel.  Razor  blade  steel  is  a  flat- 
rolled  product  of  stainless  steel,  not 
further  worked  than  cold-rolled  (cold- 
reduced),  in  coils,  of  a  width  of  not 
more  than  23  nun  and  a  thickness  of 
0.266  mm  or  less,  containing,  by  weight, 
12.5  to  14.5  percent  chromium,  and 
certified  at  the  time  of  entry  to  be  used 
in  the  manufacture  of  razor  blades.  See 
Chapter  72  of  the  HTSUS.  "Additional 
U.S.  Note"  1(d). 

Also  excluded  bom  the  scope  of  this 
order  are: 

Flapper  Valve  Steel:  Flapper  valve 
steel  is  defined  as  stainless  steel  strip  in 
coils  containing,  by  weight,  between 
0.37  and  0.43  percent  carbon,  between 
1.15  and  1.35  percent  molybdenum,  and 
between  0.20  and  0.80  percent 
manganese.  This  steel  also  contains,  by 
wei^t,  phosphorus  of  0.025  percent  or 
less,  silicon  of  between  0.20  and  0.50 
percent,  and  sulfur  of_0.020  percent  or 
less.  The  product  is  maniifactured  by 
means  of  vacuum  arc  remelting,  with 
inclusion  controls  for  sulphide  of  no 
more  than  0.04  percent  and  for  oxide  of 
no  more  than  0.05  percent.  Flapper 
valve  steel  has  a  tensile  strengdi  of 
between  210  and  300  ksi,  jdeld  strength 
of  between  170  and  270  ksi,  plus  or 
minus  8  ksi.  and  a  hardness  (Hv)  of 
between  460  and  590.  Flapper  valve 
steel  is  most  commonly  used  to  produce 
specialty  flapper  valves  in  compressors. 

Suspension  Foil:  Suspension  foil  is  a 
specialty  steel  product  used  in  the 
manufacture  of  suspension  assemblies 
for  computer  disk  drives.  Suspension 
foil  is  described  as  302/304  grade  or  202 
grade  stainless  steel  of  a  thickness 
between  14  and  127  microns,  with  a 
thickness  tolerance  of  plus-or-minus 
2.01  microns,  and  surface  glossiness  of 
200  to  700  percent  Gs.  Suspension  foil 
must  be  supplied  in  coil  widths  of  not 
more  than  407  mm  and  with  a  mass  of 
225  kg  or  less.  Roll  marks  may  only  be 
visible  on  one  side,  with  no  scratches  of 
measurable  depth.  The  material  must 
exhibit  residual  stresses  of  2  mm 
irmyiimim  deflection  and  flatness  of  1.6 
mm  over  685  mm  length. 

Certain  Stainless  Steel  Foil  for 
Automotive  Catalytic  Converters:  This 
stainless  steel  strip  in  coils  is  a  specialty 
foil  with  a  thickness  of  between  20  and 
110  microns  used  to  produce  a  metallic 
substrate  with  a  honeycomb  structure 
for  use  in  automotive  catalytic 
converters.  The  steel  contains,  by 
weight,  carbon  of  no  more  than  0.030 
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percent,  silicon  of  no  more  than  1.0 
percent,  manganese  of  no  more  than  1.0 
percent,  chromiiun  of  between  19  and 
22  percent,  aluminum  of  no  less  than 
5.0  percent,  phosphorus  of  no  more  than 
0.045  percent,  sulfur  of  no  more  than 
0.03  percent,  lanthanimi  of  less  than 
0.002  or  greater  than  0.05  percent,  and 
total  rare  earth  elements  of  more  than 
0.06  percent,  with  the  balance  iron. 

Permanent  Magnet  Iron-chromium- 
cobalt  Alloy  StaMess  Strip:  This  ductile 
stainless  steel  strip  contains,  by  weight, 
26  to  30  percent  chromiiun  and  7  to  10 
percent  cobalt,  with  the  remainder  of 
iron,  in  widths  228.6  nun  or  less,  and 
a  thickness  between  0.127  and  1.270 
nun.  It  exhibits  magnetic  remanence 
between  9,000  and  12,000  gauss,  and  a 
coercivity  of  between  50  and  300 
oersteds.  This  product  is  most      < 
commonly  used  in  electronic  sensors 
and  is  currently  available  under 
proprietary  trade  names  such  as 
"Amokrome  III."  ^ 

Certain  Electrical  Resistance  Alloy 
Steel:  This  product  is  defined  as  a  non- 
magnetic stainless  steel  manufactured  to 
American  Society  of  Testing  and 
Materials  (ASTM)  specification  B344 
and  containing,  by  weight,  36  percent 
nickel,  18  percent  chromium,  and  46 
percent  iron,  and  is  most  notable  for  its 
resistance  to  high-temperature 
corrosion.  It  has  a  melting  point  of  1390 
degrees  Celsius  and  displays  a  creep 
ruptiue  limit  of  4  kilograms  per  square 
mUlimeter  at  1000  degrees  Celsius.  This 
steel  is  most  commonly  used  in  the 
production  of  heating  ribbons  for  circuit 

^  breakers  and  industrial  furnaces,  and  in 
rheostats  for  railway  locomotives.  The 
product  is  currently  available  under 
proprietary  trade  names  such  as  "Gilphy 
36."  2 

Certain  Martensitic  Precipitation- 
hardenable  Stainless  Steel:  This  high- 
strength,  ductile  stainless  steel  product 
is  designated  under  the  Unified 
Niunbering  System  (UNS)  as  S45500- 
grade  steel,  and  contains,  by  weight,  11 
to  13  [>ercent  chromium  and  7  to  10 
percent  nickel.  Carbon,  manganese, 

■  silicon  and  molybdenum  each  comprise, 
by  weight,  0.05  percent  or  less,  with 

Ehosphorus  and  siilfur  each  comprising, 
y  weight,  0.03  percent  or  less,  lliis 
steel  has  copper,  niobiiun,  and  titanium 
added  to  achieve  aging  and  will  exhibit 
yield  strengths  as  high  as  1700  Mpa  and 
ultimate  tensile  strengths  as  high  as 
1750  Mpa  after  aging,  with  elongation 
percentages  of  3  percent  or  less  in  50 
mm.  It  is  generally  provided  in 
thicknesses  between  0.635  and  0.787 


mm,  and  in  widths  of  25.4  mm.  This 
product  is  most  commonly  used  in  the 
manufacture  of  television  tubes  and  is 
currently  available  under  proprietary 
trade  names  such  as  "Diuphynox  17."  ^ 

Three  Specialty  Stainless  Steels 
Typically  Used  in  Certain  Industrial 
Blades  and  Surgical  and  Medical 
Instruments:  These  include  stainless 
steel  strip  in  coils  used  in  the 
production  of  textile  cutting  tools  (e.g., 
carpet  knives).*  This  steel  is  similar  to 
AISI  grade  420  but  containing,  by 
weight,  0.5  to  0.7  percent  of 
molybdenum.  The  steel  also  contains, 
by  weight,  carbon  of  between  1.0  and 
1.1  percent,  sulfur  of  0.020  percent  or 
less,  and  includes  between  0.20  and 
0.30  percent  copper  and  between  0.20 
and  0.50  percent  cobalt.  This  steel  is 
sold  imder  proprietary  names  such  as 
"GIN4  Mo."  5  The  second  excluded 
stainless  steel  s^p  in  coils  is  similar  to 
AISI  420-J2  and  contains,  by  weight, 
carbon  of  between  0.62  and  0.70 
percent,  silicon  of  between  0.20  and 
0.50  percent,  manganese  of  between 
0.45  and  0.80  percent,  phosphorus  of  no 
more  than  0.025  percent,  and  sulfur  of 
no  more  than  0.020  percent.  This  steel 
has  a  carbide  density  on  average  of  100 
carbide  particles  per  100  square 
microns.  An  example  of  this  product  is 
"GIN5"  steel.  The  third  specialty  steel 
has  a  chemical  composition  similar  to 
AISI  420  F,  with  carbon  of  between  0.37 
and  0.43  percent,  molybdeniun  of 
between  1.15  and  1.35  percent,  but 
lower  manganese  of  between  0.20  and 
0.80  percent,  phosphorus  of  no  more 
than  0.025  percent,  silicon  of  between 
0.20  and  0.50  percent,  and  sulfur  of  no 
more  than  0.020  percent.  This  product 
is  supplied  with  a  hardness  of  more 
than  Hv  500  guaranteed  after  ciistomer 
processing,  and  is  supplied  as,  for 
example.  "GIN6." 

Period  of  Review 

The  period  of  review  ("FOR")  for 
which  we  are  measuring  subsidies  is 
January  1,  2000,  through  December  31, 
2000. 

Analysis  of  Qniiments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  this 
administrative  review  are  addressed  in 
the  "Issues  and  Decision  Memorandum" 
from  Susan  H.  Kuhbach,  Senior  Office 
Director,  Import  Administration  to 
Faryar  Shirzad.  Assistant  Secretary, 
Import  Administration,  dated 
Septen^)er  23,  2002  ("Decision 


1  "Amokrome  ID"  is  a  trade  mark  of  the  Arnold 
Engineering  Company. 
'  "Gilphy  36"  is  a  trademark  of  Imphy,  S.A. 


*  "Durphynox  17"  is  a  trademark  of  Imphy,  S.A. 

*  This  list  of  uses  is  illustrativa  and  provided  for 
descriptive  purposes  only. 

»"GIN4  Mo,"  "GIN5 "  and  "GIN6"  are  the 
proprietary  grades  of  Hitachi  MaUls  America,  Ltd. 


Memorandum"),  which  is  hereby 
adopted  by  this  notice.  Attached  to  this 
notice  as  Appendix  II  is  a  list  of  the 
issues  whidi  parties  have  raised  and  to 
which  we  have  responded  in  the 
Decision  Memorandum.  Parties  can  find 
a  complete  discussion  of  all  issues 
raised  in  this  review  and  the 
corresponding  recommendations  in  this 
public  memorandum  which  is  on  file  in 
the  Central  Records  Unit,  room  B-099  of 
the  main  Department  building.  In 
addition,  a  complete  version  of  the 
Decision  Memorandum  can  be  accessed 
directly  on  the  Internet  at  http:// 
ia.ita.doc.gov/fm/  under  the  heading 
"France."  The  paper  copy  and 
electronic  version  of  the  Decision 
Memorandum  are  identical  in  content. 

Final  Results  of  Review 

In  accordance  with  19  CFR 
351.221(b)(5),  we  calculated  an 
individual  subsidy  rate  for  the 
producer/exporter  subject  to  this 
administrative  review.  For  the  period 
January  1,  2000  through  December  31, 
2000,  we  determine  the  net  subsidy  rate 
for  Usinor  to  be  1.90  percent  ad 
valorem. 

Due  to  the  injunction  issued 
December  22, 1999  by  the  U.S.  Court  of 
International  Trade,  we  will  not  order 
liquidation  of  entries  of  stainless  steel 
sheet  and  strip  in  coil  from  France  at 
this  time.  Liquidation  will  occur  at  the 
rates  described  in  this  notice  at  such 
time  as  the  injimction  is  lifted. 

The  cash  deposit  rates  for  all 
companies  not  covered  by  this  review 
are  not  changed  by  the  results  of  this 
review.  Thus,  we  will  instruct  the 
United  States  Customs  Service  to 
continue  to  collect  cash  deposits  bx  . 
non-reviewed  companies  at  the  most 
recent  rate  applicable  to  the  company. 
Iliese  rates  shall  apply  to  all  non- 
reviewed  companies  imtil  a  review  of 
the  companies  assigned  these  rates  is 
completed.  In  addition,  for  the  period 
January  1,  2000  through  December  31. 
2000,  the  assessment  rates  applicable  to 
all  non-reviewed  companies  covered  by 
this  order  is  the  cash  deposit  rates  in 
effisct  at  the  time  of  entry. 

This  notice  serves  as  a  reminder  to 
parties  subject  to  administrative 
protective  order  ("APO")  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305.  Timely  written 
notification  of  return  or  destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  r^ulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 


62100 


Federal  Register /Vol.  67.  No.  192  /  Thursday,  October  3.  2002 /Notices 


This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act. 

Dated:  September  23,  2002. 
Faryar  Shirzad, 
Assistant  Secretary  for  Import 
Administration. 

Appendix  I — List  of  Comments  and 
Inues  in  the  Decision  Memorandum 

Comment  1: 1995  Capital  Increase  for  Usinor 
Comment  2:  Characterization  of  Programs 

Providing  No  Benefit  During  the  POR 
Comment  3:  Post-Privatization  Treatment  of 

Usinor's  Pre-Privatization  Benefits 
Comment  4:  Appropriate  AUL  for  Usinor 
Comment  5:  ECSC  Article  55  Benefits 

[FR  Doc.  02-24783  Filed  10-2-02;  8:45  am) 
BILUNQ  COOe  3S10-06-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-614-803]  I 

Notice  of  Rnal  Determination  of  Sales 
at  Lass  Ttian  Fair  Value:  Certain  Cold- 
Rolled  CartMMi  Steel  Flat  Products  from 
New  Zealand 

agency:  Import  Administration, 
hitemational  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  October  3,2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Salim  Bhabhrawala  at  (202)  482-1784, 
or  Tracy  Levstik  at  (202)  482-2815, 
Office  of  AD/CVD  Enforcement  V, 
Group  II,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230. 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  imless  otherwise 
indicated,  all  citations  to  the 
Department  of  Commerce  (Department) 
regulations  are  to  the  regulations  at  19 
CFR  part  351  (April  2001). 

Final  Determinatian 

We  determine  that  certain  cold-rolled 
carbon  steel  flat  products  (cold-rolled 
steel)  from  New  Zealand  are  being,  or 
are  likely  to  be,  sold  in  the  United  States 
at  less  than  fair  value  (LFTV),  as 
provided  in  section  735  of  the  Act.  The 
estimated  margins  of  sales  at  LTFV  are 
shown  in  the  Continuation  of 
Suspension  of  Liquidation  section  of 
this  notice. 


Case  History 

On  May  9,  2002,  the  Department 
published  its  preliminary  determination 
in  the  above-captioned  antidumping 
duty  investigation.  See  Notice  of 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value  and  Postponement 
of  Final  Determination:  Certain  Cold- 
Rolled  Carbon  Steel  Flat  Products  From 
New  Zealand.  67  FR  31231  (May  9, 
2002)  (Preliminary  Determination). 
Since  the  preliminary  determination, 
the  following  events  have  occurred.  In 
July  2002,  we  gave  interested  parties  an  ' 
opportunity  to  comment  on  the 
preliminary  determination.  There  were 
no  case  or  rebuttal  briefs  submitted.  A 
public  hearing  was  not  requested.^ 

With  respect  to  scope,  in  the 
preliminary  LTFV  determinations  in 
this  and  the  companion  cold-rolled  steel 
investigations,  the  Department 
preliminarily  excluded  certain  porcelain 
enameling  steel  from  the  scope  of  these 
investigations.  See  Scope  Appendix  to 
the  Notice  of  Preliminary  Determination 
of  Sales  at  Less  Than  Fair  Value: 
Certain  Cold-Rolled  Carbon  Steel  Flat 
Products  from  Argentina.  67  FR  31181 
(May  9,  2002)  [Scope  Appendix- 
Argentina  Preliminary  LTFV 
Determination).  On  June  13,  2002,  we 
issued  a  preliminary  decision  on  the 
remaining  75  scope  exclusion  requests 
filed  in  a  number  of  the  on-going  cold- 
rolled  steel  investigations  (see  the  Jime 
13,  2002,  memorandum  regarding 
"Preliminary  Scope  Rulings  in  the 
Antidumping  Investigations  on  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products 
from  Argentina,  Australia,  Belgiimi, 
Brazil,  France,  Germany,  India,  Japan, 
Korea,  the  Netherlands,  New  Zealand, 
the  People's  Republic  of  China,  the 
Russian  Federation,  South  Africa, 
Spain,  Sweden,  Taiwan,  Thailand, 
Turkey,  and  Venezuela,  and  in  the 
Countervailing  Duty  Investigations  of 
Certain  Cold-Rolled  Carbon  Steel  Flat 
Products  from  Argentina,  Brazil,  France, 
and  Korea"  (Preliminary  Scope 
Ridings),  which  is  on  file  in  the 
Department's  Central  Records  Unit 
(CRU),  room  B-099  of  the  main 
Department  building.  We  gave  parties 
until  June  20,  2002,  to  comment  on  the 
preliminary  scope  rulings,  and  until 
June  27,  2002,  to  submit  rebuttal 
conmients.  We  received  comments  and/ 
or  rebuttal  comments  frt)m  petitioners  ^ 


■  Normally,  when  the  E)epartinent  issues  a  final 
determination,  the  Federal  Register  notice  is 
accompanied  by  a  separate  Issues  and  Decision 
Memorandum.  Since  no  briefis  were  filed  in  this 
case,  a  separate  memorandum  is  not  required. 

^  The  petitioners  in  this  investigation  are 
Bethlehem  Steel  Corporation,  LTV  Steel  Company. 
Inc..  Nucor  Corporation.  Steel  Dynamics,  Inc., 
United  States  Steel  Corporation,  WQ  Steel,  inc.. 


and  respondents  frtim  various  coimtries 
subject  to  these  investigations  of  cold- 
rolled  steel.  In  addition,  on  Jime  13, 
2002,  North  American  Metals  Company 
(an  interested  party  in  the  Japanese 
proceeding)  filed  a  request  that  the 
Department  issue  a  "correction"  for  an 
already  excluded  product.  On  July  8, 
2002,  the  petitioners  objected  to  this 
request. 

At  the  request  of  multiple 
respondents,  the  Department  held  a 
public  hearing  with  respect  to  the 
Preliminary  Scope  Rulings  on  July  1, 
2002.  The  Department's  final  decisions 
on  the  scope  exclusion  requests  are 
addressed  in  the  Scope  of  Investigation 
section  below. 

Scope  of  Investigation 

For  purposes  of  this  investigation,  the 
products  covered  are  certain  cold-rolled 
(cold-reduced)  flat-rolled  caifoon-quality 
steel  products.  A  full  description  of  the 
scope  of  this  investigation  is  contained 
in  the  Scope  Appendix  attached  to  the 
Notice  of  Correction  to  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Cold-Rolled  Carbon 
Steel  Flat  Products  from  Australia.  67 
FR  52934  (Aug.  14,  2002).  For  a 
complete  discussion  of  the  comments 
received  on  the  Preliminary  Scope 
Rulings,  see  the  memorandum  regarding 
"Issues  and  Decision  Memorandum  for 
the  Final  Scope  Rulings  in  the 
Antidiunping  Duty  Investigations  on 
Certain  Cold-Rolled  Carbon  Steel  Flat 
Products  frttm  Argentina,  Australia, 
Belgium,  Brazil,  France,  Germany, 
India,  Japan,  Korea,  the  Netherlands, 
New  Zealand,  the  People's  Republic  of 
China,  the  Russian  Federation,  South 
Africa,  Spain,  Sweden,  Taiwan, 
Thailand,  Turkey,  and  Venezuela,  and 
in  the  Countervailing  Duty 
Investigations  of  Certain  Cold-Rolled 
Carbon  Steel  Flat  Products  frt)m 
Argentina,  Brazil,  France,  and  Korea," 
dated  July  10,  2002,  which  is  on  file  in 
CRU. 

Period  of  Investigation 

The  period  of  investigation  (POI)  is 
July  1,  2000,  through  June  30,  2001. 
This  period  corresponds  to  the  four 
most  recent  fiscal  quarters  prior  to  the 
month  of  the  filing  of  the  petition  (i.e., 
September  2001).    - 

Analysis  of  Comments  Received 

As  noted  above,  we  received  no 
comments  &t)m  interested  parties  in 
response  to  our  preliminary 
determination. 


and  Weirton  Steel  Corporation  (collectively,  the 
petitioners). 
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Facts  Available 

1.  Application  of  Facts  Available  (FA) 

Section  776(a)(2)  of  the  Act  provides 
that,  if  an  interested  party  (A)  withholds 
information  requested  by  the 
Department,  (B)  fails  to  provide  such 
information  by  the  deadline,  or  in  the 
form  or  manner  requested,  (C) 
significantly  impedes  a  proceeding,  or 
(D)  provides  information  that  cannot  be 
verified,  the  Department  shall  use, 
subject  to  sections  782(d)  and  (e)  of  the 
Act,  facts  otherwise  available  in 
reaching  the  applicable  determination. 

Pursuant  to  section  782(e)  of  the  Act, 
the  Department  shall  not  decline  to 
consider  submitted  information  if  all  of 
the  following  requirements  are  met:  (1) 
The  information  is  submitted  by  the 
established  deadline;  (2)  the  information 
can  be  verified;  (3)  the  information  is 
not  so  incomplete  that  it  caimot  serve  as 
a  reliable  basis  for  reaching  the 
applicable  determination;  (4)  the 
interested  party  has  demonstrated  that  it 
acted  to  the  best  of  its  ability;  and  (5) 
the  information  can  be  used  without 
undue  difficulties. 

On  May,  16  2002,  the  sole  respondent, 
BHP  New  Zealand  Steel  Limited  (NZS) 
notified  the  Department  that  it  did  not 
-intend  to  participate  further  in  the 
Department's  investigation  and 
requested  the  return  of  all  of  its  data. 
NZS  was  notified  by  the  Department  in 
all  correspondence  concerning  the  due 
dates  for  submitting  data  that  feilure  to 
submit  the  requested  information  by  the 
date  specified  may  result  in  use  of  the 
FA,  as  reqiured  by  section  .776(c)  of  the 
Act  and  section  351.308  of  the 
Department's  regulations.  See  letters 
frt>m  the  Department  to  NZS  dated 
November  19,  2001;  January  9.  2002; 
January  23,  2002;  February  15,  2002; 
April  29,  2002;  and  April  30,  2002. 
Because  NZS  withheld  information 
requested  by  the  Department  essential  to 
the  calculation  of  dumping  margins, 
thereby  significantly  impeding  the 
conduct  of  this  proceeding,  we  have 
applied  FA  to  calculate  the  dimiping 
margin,  pursuant  to  sections 
776(a)(2)(A)  and  (C)  of  the  Act. 

2.  Selection  of  Adverse  Facts  Available 
(AFA) 

In  selecting  from  among  the  facts 
otherwise  available,  section  776(b)  of 
the  Act  authorizes  the  Department  to 
use  an  adverse  inference  if  the 
Department  finds  that  an  interested 
party  foiled  to  cooperate  by  not  acting 
to  the  best  of  its  ability  to  comply  with 
the  request  for  information.  See,  e.g.. 
Certain  Welded  Carbon  Steel  Pipes  and 
Tubes  From  Thruland:  Final  Results  of 
Antidumping  Duty  Administrative 


Review,  62  FR  53808,  53819-20 
(October  16, 1997).  As  a  general  matter, 
it  is  reasonable  for  the  Department  to 
assimie  that  NZS  possessed  the  records 
necessary  for  the  Department  to 
complete  its  investigation  since  it 
provided  a  nearly  complete  response 
before  withdrawing  it  from  the  record. 
Therefore,  by  withdrawing  the 
information  the  Department  requested, 
NZS  failed  to  cooperate  to  the  best  of  its 
abiUty.  As  NZS  failed  to  cooperate  to 
the  best  of  its  ability,  we  are  applying 
an  adverse  inference  pursuant  to  section 
776(b)  of  the  Act.  As  AFA,  we  have 
assigned  a  margin  of  21.72  percent,  the 
sole  rate  derived  from  the  petition.  See 
Initiation  Notice  at  54205. 

3.  Corroboration  of  Information 

Section  776(b)  of  the  Act  authorizes 
the  Department  to  use  as  AFA 
information  derived  from  the  petition, 
the  final  determination  6t>m  the  LTFV 
investigation,  a  previous  administrative 
review,  or  any  other  information  placed 
on  the  record.  Section  776(c)  of  the  Act 
requires  the  Department  to  corroborate, 
to  the  extent  practicable,  secondary 
information  used  as  FA.  Secondary 
information  is  defined  as  "information 
derived  bom  the  petition  that  gave  rise 
to  the  investigation  or  review,  the  final 
determination  concerning  the  subject 
merchandise,  or  any  previous  review 
under  section  751  concerning  the 
subject  merchandise."  See  Statement  of 
Administrative  Action  (SAA) 
accompanying  the  URAA,  H.R.  Doc.  No. 
103-316  at  870  (1994)  and  19  CFR 
351.308(d).  The  SAA  clarifies  that 
"corroborate"  means  that  the 
Department  will  satisfy  itself  that  the 
secondary  information  to  be  used  has 
probative  value  (see  SAA  at  870). 

The  SAA  also  states  that  independent 
sources  used  to  corroborate  such 
evidence  may  include,  for  example, 
published  price  lists,  official  import 
statistics  and  customs  data,  and 
information  obtained  from  interested 
parties  during  the  particular 
investigation  (see  SAA  at  870).  In  order 
to  determine  the  probative  value  of  the 
mai^gins  in  the  petition  for  use  as  AFA 
for  purposes  of  this  determination,  we 
examined  evidence  supporting  the 
calculations  in  the  petition.  We 
reviewed  the  adequacy  and  accuracy  of 
the  information  in  the  petition  during 
our  pre-initiation  analysis  of  the 
petition,  to  the  extent  appropriate 
information  was  available  for  this 
purpose.  See  New  Zealand  Initiation 
Checklist  (Initiation  Checklist)  on  file  in 
the  CRU.  for  a  disciission  of  the  margin 
calculation  in  the  petition.  In  addition, 
in  order  to  determine  the  probative 
value  of  the  margin  in  the  petition  for 


use  as  AFA  for  purposes  orthis 
determination,  we  examined  evidence 
supporting  the  calculation  in  the 
petition.  In  accordance  with  section 
776(c)  of  the  Act,  to  the  extent 
practicable,  we  examined  the  key 
elements  of  the  export  price  (EP)  and 
normal  value  (NV)  calculations  on 
which  the  margin  in  the  petition  was 
based. 

Export  Price 

With  respect  to  the  margin  in  the 
petition,  EP  was  based  on  average  per- 
unit  customs  import  value  (AUV)  data 
for  one  HTSUS  category  that  accounted 
for  a  large  portion  of  imports  of  subject 
merchandise  from  New  Zealand  during 
the  period.  The  petitioners  made  no  . 
adjustments  to  EP  because  using  an 
imadjusted  AUV  as  the  export  price  is 
a  conservative  methodology.  Our  review 
of  the  EP  calculation  indicated  that  the 
information  in  the  petition  has 
probative  value,  as  the  unadjusted  AUV 
included  in  the  margin  calculation  in 
the  petition  is  from  public  sources  and 
concurrent,  for  the  most  part,  with  the 
POI.  Consequentiy,  we  consider  EPs 
which  are  based  on  U.S.  customs  data 
corroborated.  See  Certain  Cut-to-Length 
Carbon  Steel  Plate  from  Mexico:  Final 
Results  of  Antidumping  Duty 
Administrative  Review.  64  FR  7684 
(January  4, 1999)  (Comment  13). 

Normal  Value 

The  petitioners  calculated  NV  from 
price  information  obtained  from  foreign 
market  research  for  grades  and  sizes  of 
cold-rolled  steel  comparable  to  the 
products  exported  to  the  United  States 
which  serve  as  the  basis  for  EP.  The 
petitioners  made  no  adjustment  to  NV. 
With  regard  to  the  NV  contained  in  the 
petition,  the  Department  has  no  useful 
information  from  the  respondent  or 
other  interested  parties  and  is  aware  of 
no  other  independent  sources  of 
information  that  would  enable  us  to 
further  corroborate  the  margin 
calculations  in  the  petition.  See       ' 
Initiation  Checklist.  It  is  worth  noting 
that  the  implementing  regulation  for 
section  776  of  the  Act  states,  "(t)he  fact 
that  coiToboration  may  not  be 
practicable  in  a  given  circimistance  will 
not  prevent  the  Secretary  from  applying 
an  adverse  inference  as  appropriate  and 
using  the  secondary  information  in 
question."  See  19  CFR  351.308(d). 
Additionally,  the  SAA  at  870 
specifically  states  that  where 
"corroboration  may  not  be  practicable  in 
a  given  circumstance,  the  iSepartment 
need  not  prove  that  the  facts  available 
are  the  best  alternative  information," 
Therefore,  based  on  our  efforts, 
described  above,  to  corroborate 
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information  contained  in  the  petition, 
and  in  accordance  with  section  776(c)  of 
the  Act,  we  consider  the  margins  in  the 
petition  to  be  corroborated  to  the  extent 
practicable  for  purposes  of  this  final 
determination.  Accordingly,  in  selecting 
AFA  with  respect  to  NZS,  the 
Department  applied  the  petition  rate  of 
21.72  percent. 

All  Others 

Section  735(c)(5)(B)  of  the  Act 
provides  that,  where  the  estimated 
weighted-average  dimiping  margins 
established  for  all  exporters  and 
producers  individually  investigated  are 
zero  or  de  minimis,  or  are  determined 
entirely  under  section  776  of  the  Act, 
the  Department  may  use  any  reasonable 
method  to  establish  the  estimated  "All 
Others"  rate  for  exporters  and  producers 
not  individually  investigated.  This 
provision  contemplates  that  the 
Department  may  weight-average 
margins  other  than  zero,  de  minimis, 
and  FA  margins  to  establish  the  "All 
Others"  rate.  Where  the  data  do  not 
permit  weight-averaging  such  rates,  the 
SAA,  at  873,  provides  that  we  may  use 
other  reasonable  methods.  As  noted 
above,  there  was  only  one  estimated 
margin  derived  from  the  petition. 
Therefore,  we  applied  that  margin  of 
21.72  percent  as  the  "All  Others"  rate. 
See,  e.g.,  Notice  of  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Hot-Rolled  Carbon 
Steel  Flat  Products  From  Indonesia,  66 
PR  22163  (May  3,  2001). 

Continuation  of  Suspension  of 
Liquidation 

Pursuant  to  section  735(c)(1)(B)  of  the 
Act,  we  are  instructing  the  U.S.  Customs 
Service  (Customs)  to  continue  to 
suspend  liquidation  of  all  imports  of 
cold-rolled  steel  from  New  Zealand  that 
are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  «r  after 
May  9,  2002  (the  date  of  publication  of 
the  Preliminary  Determination  in  the 
Federal  Register).  Customs  shall 
continue  to  require  a  cash  deposit  or  the 
posting  of  a  bond  equal  to  the  estimated 
amount  by  which  the  normal  value 
exceeds  the  U.S.  price  as  shown  below. 
The  suspension  of  liquidation 
instructions  will  remain  in  effect  until 
further  notice. 

We  determine  that  the  following 
percentage  margins  exist  for  the  period 
July  1,  2000,  through  June  30,  2001: 


Manufacturer/exporter 

Margin 
(percent) 

BHP  New  Zealand  Steei  Um- 

ited  {NZS) -....4..T. 

All  Ottwrs !....„ 

21.72 
21.72 

rrC  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  As  our  final 
determination  is  affirmative,  the  ITC 
will  determine,  within  45  days,  whether 
these  imports  are  causing  material 
injury,  or  threat  of  material  injury,  to  an 
industry  in  the  United  States.  If  the  ITC 
determines  that  material  injury,  or 
threat  of  injury  does  not  exist,  the 
proceeding  will  be  terminated  and  all 
securities  posted  will  be  refunded  or 
cancelled.  If  the  ITC  determines  that 
such  injury  does  exist,  the  Department 
will  issue  an  antidimiping  duty  order 
directing  Customs  officials  to  assess 
antidiunping  duties  on  all  imports  of  the 
subject  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  effective 
date  of  the  suspension  of  liquidation. 

Notification  Regarding  Administrative 
Protective  Order  (APO) 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  APO  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  imder  APO  in  accordance 
with  19  CFR  351.305.  Timely 
notification  of  return/ destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
735(d)  and  777(i)(l)  of  the  Act. 

Dated:  September  23,  2002. 
Faryar  Shirzad, 
Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  02-24784  Filed  10-2-02;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[C-580-849] 

NoUca  of  Hnal  Afflmurtiva 
Countervailing  Duty  Datarmination: 
Certain  Coid-Rollad  Cartxxi  Steal  Flat 
Producta  From  the  Reput>lic  of  Korea 

agency:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  final  affirmative 
coimtervailing  duty  determination. 

EFFECTIVE  DATE:  October  3,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tipten  Troidl  at  (202)  482-1767  or  Darla 
Brown  at  (202)  482-2849.  Office  of  AD/ 


CVD  Enforcement  VI.  Import 
Administration.  U.S.  Department  of 
Commerce.  Room  4012. 14th  Street  and 
Constitution  Avenue.  NW.,  Washington. 
DC  20230. 

SUMMARY:  On  March  4.  2002.  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  its  preliminary  affirmative 
determination  in  the  coimtervailing 
duty  investigation  of  certain  cold-rolled 
carbon  steel  flat  products  (subject 
merchandise)  from  the  Republic  of 
Korea  for  the  period  of  investigation 
(POI)  calendar  year  2000  (67  FR  9685). 

The  net  subsidy  rate  in  the  final 
determination  differs  frt)m  that  of  the 
preliminary  determination.  The  revised 
final  net  subsidy  rate  is  listed  below  in 
the  "Suspension  of  Liquidation"  section 
of  this  notice. 
SUPPLEMENTARY  INFORMATION: 

Applicable  Statute  and  Kegulatioiis 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to  - 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Roimd  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
regulations  codified  at  19  CFR  part  351 
(2001). 

Background 

On  March  4.  2002.  the  Department  of 
Conunerce  (the  Department)  published 
in  the  Federal  Register  its  preliminary 
affirmative  determination  in  the 
countervailing  duty  investigation  of 
certain  cold-rolled  carbon  steel  flat 
products  from  the  Republic  of  Korea.    > 
See  Notice  of  Preliminary  Affirmative 
Countervailing  Duty  Detennination  and 
Alignment  of  Final  Countervailing  Duty 
Determination  with  Final  Antidumping 
Duty  Determination:  Certain  Cold- 
Rolled  Carbon  Steel  Flat  Products  from 
the  Republic  of  Korea,  67  FR  9685 
(March  4,  2002)  (Preliminary 
Determination).  This  investigation 
covers  the  POI  calendar  year  2000. 

We  invited  interested  parties  to 
comment  on  the  Preliminary 
Detennination.  We  received  both  case 
briefs  and  rebuttal  briefs  frt)m  interested 
parties.  A  public  hearing  was  held  on 
August  27,  2002.  All  issues  raised  in  the 
case  and  rebuttal  briefs  by  parties  to  this 
investigation  are  addressed  in  the 
"Issues  and  Decision  Memorandum" 
[Decision  Memorandum)  dated 
September  23.  2002.  which  is  hereby 
adopted  by  this  notice. 

With  respect  to  scope,  in  the* 
Preliminary  Determinations  in  these 
cases,  the  Department  preliminarily 
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excluded  certain  porcelain  enameling 
steel  from  the  scope  of  these 
investigations.  See  Scope  Appendix  to 
the  Notice  of  Preliminary  Ikiermination 
of  Sales  at  Less  Than  Fair  Value: 
Certain  Cold-Rolled  Carbon  Steel  Flat 
Products  from  Argentina,  67  FR  31181 
(May  9,  2002)  [Scope  Appendix- 
Argentina  Preliminary  LTFV 
Determination).  On  June  13.  2002.  we 
issued  a  preliminary  decision  on  the 
remaining  75  scope  exclusion  requests 
filed  in  a  number  of  the  on-going  cold- 
rolled  steel  investigations  (see  the  June 
13,  2002,  memorandum  regarding 
"Preliminary  Scope  Rulings  in  the 
Antidimiping  Investigations  on  Certain 
Cold-RoUed  Carbon  Steel  Flat  Products 
from  Argentina,  Australia,  Belgium, 
Brazil.  France,  Germany.  India,  Japan. 
Korea,  the  Netherlands.  New  Zealand, 
the  People's  Republic  of  China,  the 
Russian  Federation.  South  Africa. 
Spain.  Sweden,  Taiwan,  Thailand, 
Turkey,  and  Venezuela,  and  in  the 
Countervailing  Duty  Investigations  of 
Certain  Cold-Rolled  Carbon  Steel  Flat 
Products  from  Argentina,  Brazil,  France, 
and  Korea"  (Preliminary  Scope  Rulings), 
which  is  on  file  in  the  Department's 
Central  Records  Unit  (CRU),  room  B- 
099  of  the  main  Department  building. 
We  gave  parties  until  June  20,  2002,  to 
comment  on  the  preliminary  scope 
rulings,  and  until  June  27,  2002,  to 
submit  rebuttal  comments.  We  received 
comments  and/or  rebuttal  comments 
&t)m  petitioners  and  respondents  from 
various  countries  subject  to  these 
investigations  of  cold-rolled  steel.  In 
addition,  on  June  13,  2002,  the  North 
American  Metals  Company  (an 
interested  party  in  the  Japanese 
proceeding)  filed  a  request  that  the 
Department  issue  a  "correction"  for  an 
already  excluded  product.  On  July  8, 
2002,  the  petitioners  objected  to  this 
request. 

At  the  request  of  multiple 
respondents,  the  Department  held  a 
public  hearing  with  respect  to  the 
Preliminary  Scope  Rulings  on  July  1, 
2002.  The  Department's  final  decisions 
on  the  scope  exclusion  requests  are 
addressed  in  the  "Scope  of 
Investigation"  section  below. 

Scope  of  Investigation 

For  purposes  of  this  investigation,  the 
products  covered  are  certain  cold-rolled 
(cold-reduced)  flat-rolled  carbon-quality 
steel  products.  A  full  description  of  the 
scope  of  this  investigation  is  contained 
in  "Appendix  I"  attached  to  the  Notice 
of  Correction  to  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products 
from  Australia,  67  FT?  52934  (August  14, 
2002).  For  a  complete  discussion  of  the 


comments  received  on  the  Preliminary 
Scope  Rulings,  see  the  memorandum 
regarding  "Issues  and  Decision 
Memorandum  for  the  Final  Scope 
Rulings  in  the  Antidumping  Duty 
Investigations  on  Certain  Cold-Rolled 
Carbon  Steel  Flat  Products  bom 
Argentina,  Australia,  Belgium,  Brazil, 
France,  Germany,  India,  Japan,  Korea, 
the  Netherlands,  New  Zealand,  the 
I^eople's  Republic  of  China,  the  Russian 
Federation,  South  Africa,  Spain, 
Sweden,  Taiwan,  Thailand,  Turkey,  and 
Venezuela,  and  in  the  Countervailing 
Duty  Investigations  of  Certain  Cold- 
Rolled  Carbon  Steel  Flat  Products  from 
Argentina,  Brazil,  France,  and  Korea," 
dated  July  10,  2002,  which  is  on  file  in 
the  CRU. 

Period  of  Investigation 

The  period  of  investigation  (POI)  for 
which  we  are  measuring  subsidies  is 
calendar  year  2000. 

Verification 

As  provided  in  section  782(i)  of  the 
Act,  we  conducted  verification  of  the 
government  responses  bom  April  15 
through  18,  2002.  We  also  conducted 
verification  of  the  responses  of 
companies  &t>m  April  17  through  25, 
2002.  We  used  standard  verification 
procedures,  including  meeting  with 
government  and  company  officials  and 
examining  relevant  accounting  records 
and  original  source  documents  provided 
by  the  respondents.  Our  verification 
results  are  outiined  in  detail  in  the 
public  versions  of  the  verification 
reports,  which  are  on  file  in  the  Central 
Records  Unit  of  the  Department  of 
Commerce  (Room  B-099). 

Analysis  of  Comments  Received 

A  list  of  issues  which  parties  have 
raised  and  to  which  we  have  responded, 
all  of  which  are  in  the  Decision 
Memorandum,  is  attached  to  this  notice 
as  Appendix  I.  Parties  can  find  a 
complete  discussion  of  all  issues  raised 
in  tltis  investigation  and  the 
corresponding  recommendations  in  this 
public  memorandum  which  is  on  file  in 
room  B-099  of  the  Main  Commerce 
Building.  In  addition,  a  complete 
version  of  the  Decision  Memorandum 
can  be  accessed  directiy  on  the  World 
Wide  Web  at  http://ia.ita.doc.gov,  under 
the  heading  "Federal  Register  Notices." 
The  paper  copy  and  electronic  version 
of  the  Decision  Memorandum  are 
identical  in  content. 

Suspaasion  of  Liquidation 

In  accordance  with  section 
705(c)(l)(B)(i)(I)  of  Uie  Act,  we  have 
calculated  individual  rates  for  the 
companies  under  investigation.  For  the 


period  calendar  year  2000,  we 
determine  the  net  subsidy  rates  for  the 
investigated  companies  to  be  as  follows: 


Producer/exporter 


Dongbu  Steel  Co.,  Ltd. 
(Dongbu)  

Hyundai  Hysco  (Hysoo) 

Pohang  Iron  &  Steel  Co.,  Ltd. 
(POSCO) 

Union  Steel  Manufacturing  Co., 
Ltd.  (Unkjn)  

All  Otttefs  Rate 


Net  subsidy 
rate 


1.09  percent 
advakxem 

0.36  percent 
»dvalof»m 

0.76  percent 
advalotem 

3.43  percent 
•d  valorem 

1.09peroerTt 
advatoram 


In  accordance  with  our  preliminary 
affirmative  determination,  we  instructed 
the  U.S.  Customs  Service  to  suspend 
liquidation  of  all  entries  of  certain  cold- 
rolled  carbon  steel  flat  products  from 
Korea,  which  were  entered  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  March  4, 2002, 
the  date  of  the  publication  of  our 
preliminary  determination  in  the 
Federal  R^^iater.  In  accordance  with 
section  703(d)  of  the  Act,  we  instructed 
the  U.S.  Customs  Service  to  discontinue 
the  suspension  of  liauidation  for 
merchandise  entered  on  or  after  July  2, 
2002,  but  to  continue  the  suspension  of 
liquidation  of  entries  made  between 
March  4.  2002  and  July  1,  2002. 

We  will  reinstate  suspension  of 
liquidation  under  section  706(a)  of  the 
Act  for  all  entries  if  the  FTC  issues  a 
final  affirmative  injury  determination 
and  will  require  a  cash  deposit  of 
estimated  countervailing  duties  for  such 
entries  of  merchandise  in  the  amounts 
indicated  above.  If  the  ITC  determines 
that  material  injury,  or  threat  of  material 
injury,  does  not  exist,  this  proceeding 
will  be  terminated  and  all  estimated 
duties  deposited  or  securities  posted  as 
a  result  of  the  suspension  of  liquidation 
will  be  refunded  or  canceled. 

ITC  Notification 

In  accordance  with  section  705(d)  of 
the  Act,  we  will  notify  the  ITC  of  our 
determination.  In  adcUtion,  we  are 
making  available  to  the  ITC  all  non- 
privileged  and  non-proprietary 
information  related  to  this  investigation. 
We  will  allow  the  ITC  access  to  all 
privileged  and  business  proprietary 
information  in  our  files,  provided  that 
the  ITC  confirms  that  it  will  not  disclose 
such  information,  either  publically  or 
under  an  administrative  protective  order 
(APO),  without  the  written  consent  of 
the  Assistant  Secretary  for  Import 
Administration. 
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If  the  ITC  determines  that  material 
injury,  or  threat  of  material  injury,  does 
not  exist,  these  proceedings  will  be 
terminated.  If  however,  the  ITC 
determines  that  such  injury  does  exist, 
we  will  issue  a  countervailing  duty 
order. 

Return  or  Destruction  of  Proprietary 
Information 

In  the  event  that  the  ITC  issues  a  final 
negative  injury  determination,  this 
notice  will  serve  as  the  only  reminder 
to  parties  subject  to  APO  of  their 
responsibility  concerning  the 
destruction  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305(a)(3).  Failure  to 
comply  is  a  violation  of  the  APO. 

This  determination  is  published 
pursuant  to  sections  705(d)  and  777{i)  of 
the  Act. 

Dated:  September  23.  2002. 
Faryar  Shirzad. 
Assistant  Secretary  for  Import 
Administration. 

Appendix  I — Issues  and  Decision 
Memorandum 

Methodology  and  Background  Information 
I.  The  Net  Subsidy  Rate  Attributable  to  Union 

Steel  Manufacturing  Co.,  Ltd.  (Union) 
n.  Subsidies  Valuation  Information 

A.  Allocation  Period 

B.  Benchmarks  for  Loans  and  Discount 
Rate 

C.  Treatment  of  Subsidies  Received  by 
Trading  Companies 

Analysis  of  Programs 

I.  Programs  Conferring  Subsidies 

A.  Pre-Shipment  and  Post-Shipment 
Export  Financing 

B.  GOK  Infrastructure  Investment  at 
Kwangyang  Bay  Through  1991 

C.  Research  and  Development  (R&D) 

D.  Provision  of  Land  at  Asan  Bay 

E.  POSCO's  Exemption  of  Bond 
Requirement  for  Port  Use  at  Asan  Bay 

F.  Investment  Tax  Credits 

G.  Reserve  for  Export  Loss — Article  16  of 
theTERCL 

H.  Reserve  for  Overseas  Market 

Development  under  TERCL  Article  17 
I.  Asset  Revaluation  Under  Article  56(2)  of 

the  TERCL 
J.  Tax  Reserve  for  Balanced  Development 
.under  TERCL  Article  41/  RSTA  Article 

58 
K.  Short-term  Export  Financing 
L.  Local  Tax  Exemption  on  Land  outside  of 

Metropolitan  Area 
M.  Electricity  Discounts  under  the 

Requested  Load  Adjustment  Program 
N.  POSCO's  Provision  of  Steel  Inputs  at 

Less  than  Adequate  Remuneration 
O.  Dongbu's  Excessive  Exemptions  under 

the  Harbor  Act 
P.  Exemption  of  VAT  on  Imports  of 

Anthracite  Coal 
n.  Programs  Determined  To  Be  Not 

Countervailable 
A.  GOK  Infrastructure  Investments  at 

Kwangyang  Bay 


B.  R&D  Aid  for  Anthracite  Coal  Technology 

C.  Asan  Bay  Infrastructure  Subsidies 

D.  Reserve  for  Energy-Saving  Equipment 
(RSTA  Article  30) 

III.  Programs  Determined  To  Be  Not  Used 

A.  Anthracite  Coal  for  Less  than  Adequate 
Remuneration 

B.  Grants  to  Dongbu 

C.  Technical  Development  Fund  (RSTA 
Article  9,  formerly  TERCL  Article  8) 

D.  Export  Insurance 

IV.  Total  Ad  Valorem  Rate 

V.  Analysis  of  Comments 
Comment  1:  GOK  Control  of  POSCO 
Comment  2:  POSCO's  Provision  of  Hot-rolled 

Coil  at  Less  than  Adequate 

Remuneration 
Comment  3:  Exemption  of  VAT 
Comment  4:  Direction  of  Credit 
Comment  5:  Tax  Programs 
Comment  6:  Research  and  Development 

Subsidies 
Conunent  7:  The  GOK's  Provision  of 

Infrastructure  at  Kwangyang  Bay 
Conunent  8:  The  GOK's  Provision  of 

Infrastructure  at  Asan  Bay 
Comment  9:  Provision  of  Land  at  Asan  Bay: 

Land  Price  and  Benchmark 
Comment  10:  Provision  of  Land  at  Asan  Bay: 

Fees  Waived 
Comment  1 1:  Exemption  of  Port  Fees  under 

the  Harbor  Act 
Comment  12:  POSCO's  donation  to 

POSTECH 

[FR  Doc.  02-24785  Filed  10-2-O2;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-58a-839] 

Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Certain  Cold- 
Roiled  Carbon  Steel  FM  Products 
From  Taiwan 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  October  3.  2002. 
FOR  FURTHER  INFORMATKm  CONTACT: 
Magd  Zalok  at  (202)  482-4162.  or 
Martin  Claessens  at  (202)  482-5451. 
Office  of  AD/CVD  Enforcement  V, 
Group  n.  Import  Administration. 
International  Trade  Administration. 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW. 
Washington.  DC  20230. 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995. 
the  effective  date  of  the  amenchnents 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department  of  Commerce  (Department) 


regulations  are  to  the  regidations  at  19 
CFR  part  351  (April  2002). 

Final  Determination 

We  determine  that  certain  cold-rolled 
carbon  steel  flat  products  (cold-rolled 
steel)  from  Taiwan  are  being,  or  are 
likely  to  be,  sold  in  the  United  States  at 
less  dian  fair  value  (LFTV),  as  provided 
in  section  735  of  the  Act.  "The  estimated 
margins  of  sales  at  LTFV  are  shown  in 
the  Continuation  of  Suspension  of 
Liquidation  section  of  this  notice. 

(Jase  History 

On  May  9.  2002,  the  Department 
published  its  preliminary  determination 
in  the  above-captioned  antidiunping 
duty  investigation.  See  Notice  of 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value  and  Postponement 
of  Final  Determination:  Certain  Cold- 
Rolled  Carbon  Steel  Flat  Products  from 
Taiwan,  67  FR  31255  (May  9.  2002) 
[Preliminary  Determination).  Since  the 
preliminary  determination,  the 
following  events  have  occurred.  In  May 
and  Jtme  2002,  the  Department  verified 
the  responses  submitted  by  the  sole 
participating  respondent  in  this 
investigation.  China  Steel  Corporation 
(CSC)  and  Yieh  Loong  Enterprise  Co., 
Ltd  (YL)  (collectively  CSC/YL).  On 
August  29.  2002.  we  received  case  briefs 
bom  the  petitioners  ^  and  CSC/YL.  On 
September  4,  2002,  we  received  rebuttal 
briefs  from  the  petitioners  and  the 
respondent.  A  public  hearing  was  not 
requested. 

With  respect  to  scope,  in  the 
preliminary  LTFV  determinations  in 
this  and  the  companion  cold-rolled  steel 
investigations,  the  Department 
preliminarily  excluded  certain  porcelain 
enameling  steel  from  the  scope  of  these 
investigations.  See  Scope  Appendix  to 
the  Notice  of  Preliminary  Determination 
of  Sales  at  Less  Than  Fair  Value: 
Certain  Cold-Rolled  Carbon  Steel  Flat 
Products  from  Argentina,  67  FR  31181 
(May  9.  2002)  (Scope  Appendix- 
Argentina  Preliminary  LTFV 
Determination).  On  June  13.  2002.  we 
issued  a  preliminary  decision  on  the 
remaining  75  scope  exclusion  requests 
filed  in  a  number  of  the  on-going  cold- 
rolled  steel  investigations  (see  the  June 
13.  2002.  memorandum  regarding 
"Preliminary  Scope  Rulings  in  the 
Antidumping  Investigations  on  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products 
from  Argentina,  Australia.  Belgium, 
Brazil,  France,  Germany,  India.  Japan. 


'  The  petitioners  in  this  investigation  are 
Bethlehem  Steel  Corporation,  LTV  Steel  Company, 
Inc.,  Nucor  Corporation,  Steel  I}ynamics,  Inc., 
United  States  Steel  Corporation,  WCI  Steel,  Inc., 
and  Weirton  Steel  Corporaiton  (collectively,  the 
petitioners). 
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Korea,  the  Netherlands,  New  Zealand, 
the  People's  Republic  of  China,  the 
Russian  Federation.  South  Africa. 
Spain.  Sweden.  Taiwan,  Thailand, 
Turkey,  and  Venezuela,  and  in  the 
Coimtervailing  Duty  Investigations  of 
Certain  Cold-Rolled  Carbon  Steel  Flat 
Products  from  Argentina,  Brazil.  France, 
and  Korea"  (Preliminary  Scope  Ruling), 
which  is  on  file  in  the  Department's 
Central  Records  Unit  (CRU).  room  B- 
099  of  the  main  Department  building. 
We  gave  parties  until  June  20.  2002.  to 
comment  on  the  preliminary  scope 
rulings,  and  imtil  Jime  27,  2002,  to 
submit  rebuttal  comments.  We  received 
comments  and/or  rebuttal  comments 
from  petitioners  and  respondents  from 
various  coimtries  subject  to  these 
investigations  of  cold-rolled  steel.  In 
addition,  on  Jtme  13,  2002,  North 
American  Metals  Company  (an 
interested  party  in  the  Japanese 
proceeding)  filed  a  request  that  the 
Department  issue  a  "correction"  for  an 
already  excluded  product.  On  July  8, 
2002,  the  petitioners  objected  to  this 
request. 

At  the  request  of  mtiltiple 
respondents,  the  Department  held  a 
public  hearing  with  respect  to  the 
Preliminary  Scope  Rulings  on  Jvdy  1, 
2002.  The  Department's  final  decisions 
on  the  scope  exclusion  requests  are 
addressed  in  the  Scope  of  Investigation 
section  below. 

Scope  of  Investigation 

For  purposes  of  this  investigation,  the 
products  covered  are  certain  cold-rolled 
(cold-reduced)  flat-rolled  carbon-quality 
steel  products.  A  full  description  of  the 
scope  of  this  investigation  is  contained 
in  the  Scope  Appendix  attached  to  the 
Notice  of  Correction  to  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Cold-Rolled  Carbon 
Steel  Flat  Products  from  Australia,  67 
FR  52934  (Aug.  14,  2002).  For  a 
complete  discussion  of  the  comments 
received  on  the  Preliminary  Scope 
Rulings,  see  the  Issues  and  Decision 
Memorandum  for  the  Final  Scope 
Rulings  in  the  Antidumping  Duty 
Investigations  on  Certain  Cold-Rolled 
Carbon  Steel  Flat  Products  from 
Argentina,  Australia,  Belgium,  Brazil, 
France,  Germany,  India,  Japan,  Korea, 
the  Netherlands,  New  Zealand,  the 
People's  Republic  of  China,  the  Russian 
Federation,  South  Africa,  Spain, 
Sweden,  Taiwan,  Thailand,  Turkey,  and 
Venezuela,  and  in  the  Countervailing 
Duty  Investigations  of  Certain  Cold- 
Rolled  Carbon  Steel  Flat  Products  from 
Argentina,  Brazil,  France,  and  Korea, 
dated  July  10.  2002.  which  is  on  file  in 
CRU. 


Period  of  Investigation 

The  period  of  investigation  (POI)  is 
July  1.  2000,  through  June  30,  2001. 
This  period  corresponds  to  the  four 
most  recent  fiscal  quarters  prior  to  the 
month  of  the  filing  of  the  petition  (i.e., 
September  2001). 

Verification 

As  provided  in  section  782(i)  of  the 
Act,  we  conducted  verification  of  the 
cost  and  sales  information  submitted  by 
the  respondent.  We  used  standard 
verification  procediues  including 
examination  of  relevant  accounting  and 
production  records,  and  original  soiirce 
documents  provided  by  the  respondent. 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  this 
antidumping  proceeding  are  listed  in 
the  appendix  to  this  notice  and 
addressed  in  the  Issues  and  Decision 
Memorandum  (Decision  Memorandum) 
dated  September  23,  2002,  which  is 
hereby  adopted  by  this  notice.  The 
Decision  Memorandum  is  on  file  in  the 
CRU.  In  addition,  a  complete  version  of 
the  Decision  Memorandum  can  be 
accessed  directly  on  the  World  Wide 
Web  at  http://ia.ita.doc.gov/fm/.  The 
paper  and  electronic  versions  of  the 
Decision  Memorandum  are  identical  in 
content. 

Changes  Since  the  Preliminary 
Determination 

Based  on  our  findings  at  verification, 
and  analysis  of  comments  received,  we 
have  made  adjustments  in  calculating 
the  final  dumping  margin  in  this 
proceeding.  Inese  adjustments  to  the 
diunping  margin  are  discussed  in  the 
Decision  Memorandum  for  this 
investigation. 

L^se  of  Facts  Available 

In  the  Preliminary  Determination,  the 
Department  applied  total  adverse  facts 
available  to  the  mandatory  respondents, 
Kao  Hsing  Chang  Iron  &  Steel 
Corporation  (Kao  Hsing),  and  Ton  Yi 
Industrial  Corporation  (Ton  Yi)  because 
these  two  respondents  failed  to  respond 
to  the  Department's  questionnaire  and 
instead  chose  not  to  participate  in  the 
investigation.  As  a  result,  the 
Department  assigned  Kao  Hsing  and 
Ton  Yi  the  rate  of  16.80  percent,  the 
highest  rate  derived  from  the  petition. 
See  Initiation  Notice.  The  interested 
parties  did  not  object  to  the  use  of 
adverse  facts  available,  or  to  the 
Department's  choice  of  facts  available. 
For  this  final  determination,  we  are 
continuing  to  apply  the  same  marsin 
based  on  total  adverse  facts  available  to 
Kao  Hsing  and  Ton  Yi. 


Critical  Circumstances 

In  its  preliminary  determination  of 
this  investigation,  the  Department  found 
that  there  was  no  history  of  dumping 
and  material  injury  for  cold-rolled  steel 
imports  from  Taiwan.  The  Department 
also  determined  that  the  threshold  to 
impute  importer  knowledge  of  sales  at 
LTFV  (i.e.,  an  antidiunping  margin  of  25 
percent  or  more  for  EP  sales)  was  not 
met  due  to  the  fact  that:  (a)  The 
preliminary  margin  calculated  for  CSC/ 
YL  was  3.15  percent;  (b)  the  margin 
relied  upon  for  the  initiation  of  this 
investigation,  and  assigned  to  the  non- 
responding  companies  (i.e.,  Kao  Hsing 
and  Ton  Yi),  as  adverse  facts  available, 
was  16.80  percent,  which  was  based  on 
an  analysis  conducted  by  the  petitioners 
with  the  understanding  that  cold-rolled 
steel  from  Taiwan  is  sold  to  unaffiliated 
frading  companies  for  export  to  the 
United  States;  and  (c)  it  is  the 
Department's  practice  to  conduct  its 
critical  circumstances  analysis  of 
companies  in  the  "All  Others"  category 
based  on  the  experience  of  the 
investigated  companies.  Therefore,  the 
Department  assigned  the  "All  Others" 
category  the  same  rate  as  was  calculated 
for  CSC/YL. 

Given  that  Taiwan  had  no  history  of 
dumping,  and  that  the  threshold  to 
impute  importer  knowledge  of  sales  at 
LTFV  was  not  met,  the  Department 
preliminarily  found  no  critical 
circumstances  for  Taiwan  in  this 
investigation.  For  further  details,  see 
Preliminary  Determination. 

Since  the  preliminary  determination, 
we  received  no  comments  from  the 
petitioners  or  the  respondent  regarding 
our  preliminary  finding  that  critical 
circumstances  do  not  exist  for  imports 
of  cold-rolled  steel  from  Taiwan. 
Moreover,  the  margin  calculated  for 
CSC/YL  for  purposes  of  the  final 
determination  of  this  investigation 
continues  to  be  less  than  25  percent,  the 
threshold  for  imputing  knowledge  of 
sales  at  LTFV.  Therefore,  we  have  not 
changed  our  determination  and 
continue  to  find  that  critical 
circumstances  do  not  exist  for  imports 
of  cold-rolled  steel  from  Taiwan. 

Continuation  of  Suspension  of 
Liquidation 

Pursuant  to  section  735(c)(1)(B)  of  the 
Act,  we  are  instructing  the  U.S.  Customs 
Service  (Customs)  to  continue  to 
suspend  liquidation  of  all  imports  of 
cold-rolled  steel  from  Taiwan  that  are 
entered,  or  withdrawn  from  warehouse, 
for  consiunption  on  or  after  May  9,  2002 
(the  date  of  publication  of  the 
preliminary  determination  in  the 
Federal  Register).  Customs  shall 
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continue  to  require  a  cash  deposit  or  the 
posting  of  a  bond  equal  to  the  estimated 
amount  by  which  the  normal  value 
exceeds  the  U.S.  price  as  shown  below. 
The  suspension  of  liquidation 
instructions  will  remain  in  effect  until 
further  notice. 

We  determine  that  the  following 
weighted-average  dumping  margins 
exist  for  Taiwan:       i 


Manufacturer/exporter 


China  Steel  Corp.A'ieh  Loong  . 
Kao  Hsing  Chang  Iron  &  Steel 

Ton  Yi  Industrial  ..~ 

AilOttwrs 


Margin 
(percent) 


4.02 
16.80 
16.80 

4.02 


ITC  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  As  our  final 
determination  is  affirmative,  the  ITC 
will  determine,  within  45  days,  whether 
these  imports  are  causing  material 
injury,  or  threat  of  material  injury,  to  an 
industry  in  the  United  States.  If  die  ITC 
determines  that  material  injury,  or 
threat  of  injury  does  not  exist,  the 
proceeding  will  be  terminated  and  all 
securities  posted  will -be  refunded  or 
cancelled.  If  the  ITC  determines  that 
such  injury  does  exist,  the  Department 
will  issue  an  antidiunping  duty  order 
directing  Customs  officials  to  assess 
antidumping  duties  on  all  imports  of  the 
subject  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  effective 
date  of  the  suspension  of  liquidation. 

Notification  Regarding  Administrative 
Protective  Order  (APO) 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  APO  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305.  Timely 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failiue  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
735(d)  and  777(i)(l)  of  the  Act. 

Dated:  September  23.  2002. 
Faiyar  Shirzad, 

Assistant  Secretary  for  Import 
Administration. 

Appendix — Issues  Covered  in  Decision 
Nfemorandum 

I.  Issues  Specific  to  Sales 
Comment  1:  Leeway  Sales 
Comment  2:  Model  Match  Criteria 


I.  Issues  Specific  to  Costs 
Conunent  3:  Product-specific  Costs 
Conmient  4:  Scrap  and  By-Product  OfEset 
Comment  5:  Interest  Expense 
Comment  6:  G&A  Expense 

(FR  Doc.  02-24786  Filed  10-2-02;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Admlnlatratkm 

IC-357-8171 

Hnal  Negative  Countervailing  Duty 
Determination:  Certain  CoM-Rollad 
Cartwn  Steel  Flat  Producta  From 
Argentina 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACnOH:  Notice  of  final  negative 
determination  in  a  countervailing  duty 
investigation. 

summary:  The  Department  of  Commerce 
("the  Department")  has  made  a  final 
determination  that  countervailable 
subsidies  are  not  being  provided  to 
producers  and  exporters  of  certain  cold- 
rolled  carbon  steel  flat  products  from 
Argentina. 

EFFECTIVE  DATE:  October  3,  200Z. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Suresh  Maniam,  Andrew  McAllister,  or 
Jesse  Cortes  at  (202)  482-0176,  (202) 
482-1174, or (202)  482-3986, 
respectively;  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW, 
Washington,  DC  20230. 

SUPPLEMENTARY  INFORMATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the 
"Act")  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  ujiless 
otherwise  indicated,  all  citations  to  the 
Department  of  Commerce's  (the 
"Department")  regulations  are 
references  to  the  provisions  codffied  at 
19  CFR  part  351  (April  2001). 

Petitioners 

The  petition  in  this  investigation  was 
filed  by  Bethlehem  Steel  Corp.,  United 
States  Steel  LLC..  LTV  Steel  Co..  Inc., 
Steel  Dynamics,  Inc.,  National  Steel 
Corp.,  Nucor  Corp.,  WCI  Steel.  Inc.,  and 
Weirton  Steel  Corp.  (collectively,  "the 
petitioners"). 


Case  History 

Since  the  publication  of  the 
preliminary  determination  in  the 
Federal  Register  [see  Notice  of 
Preliminary  Negative  Countervailing 
Duty  Determination  and  Aligrunent  of 
Final  Countervailing  Duty 
Determination  With  Final  Antidumping 
Duty  Determinations:  Certain  Cold- 
Rolled  Carbon  Steel  Flat  Products  from 
Argentina,  67  FR  9670  (March  4,  2002) 
{"Preliminary  Determination"]],  the 
following  events  have  occurred: 

From  March  18,  2002  to  March  23, 
2002,  we  conducted  a  verffication  of  the 
questionnaire  responses  submitted  by 
the  Government  of  Argentina  ("GOA") 
and  Siderar  Sociedad  Anonima 
Inditstrial  Y  Comercial  ("Siderar"). 

On  June  21  and  28,  2002,  we  received 
case  and  rebuttal  briefs,  respectively, 
from  the  petitioners  and  Siderar/GOA. 
On  Jidy  2,  2002,  we  held  a  public 
hearing  at  the  request  of  the  petitioners 
with  respect  to  issues  specific  to  this 
investigation. 

With  respect  to  scope,  in  the 
preliminary  LTFV  determinations  in  the 
companion  cold-rolled  steel 
investigations,  the  Department 
preliminarily  excluded  certain  porcelain 
enameling  steel  from  the  scope  of  these 
investigations.  See  Notice  of  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Cold-Rolled  Carbon 
Steel  Flat  Products  firom  Argentina,  67 
FR  31181,  31192  (May  9.  2002).  On  June 
13,  2002,  we  issued  a  preliminary 
decision  on  the  remaining  75  scope 
exclusion  requests  filed  in  a  nimiber  of 
the  on-going  cold-rolled  steel 
investigations  (see  Memorandum  to 
Bernard  T.  Carreau,  dated  June  13,  2002, 
"Preliminary  Scope  Rulings  in  the 
Antidumping  Investigations  on  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products 
from  Argentina,  Australia,  Belgium, 
Brazil,  France,  Germany,  India.  Japan. 
Korea,  the  Netherlands.  New  Zealand, 
the  People's  Republic  of  China,  the 
Russian  Federation,  South  Africa, 
Spain,  Sweden,  Taiwan,  Thailand. 
Turkey,  and  Venezuela,  and  in  the 
Countervailing  Duty  Investigations  of 
Certain  Cold-Rolled  Carbon  Steel  Flat 
Products  from  Argentina,  Brazil.  France, 
and  Korea"  {Preliminary  Scope  Rulings), 
which  is  on  file  in  the  Department's 
Central  Records  Unit  ("CRU").  room  B- 
099  of  the  main  Department  building). 
We  gave  parties  until  June  20,  2002,  to 
comment  onihe  Preliminary  Scope 
Rulings,  and  imtil  June  27.  2002.  to 
submit  rebuttal  comments.  We  received 
comments  and/or  rebuttal  comments 
from  petitioners  and  respondents  from 
various  countries  subject  to  these 
investigations  of  cold-rolled  steel.  In 


Federal  Register /Vol.  67,  No.  192 /Thursday,  October  3.  2002 /Notices 


62107 


addition,  on  June  13. 2002.  North 
American  Metals  Company  (an 
interested  party  in  the  Japanese 
proceeding)  filed  a  request  that  the 
Department  issue  a  "correction"  for  an 
already  excluded  product.  On  July  8, 
2002,  the  petitioners  objected  to  this 
request. 

At  the  request  of  multiple 
respondents,  the  Department  held  a 
public  hearing  with  respect  to  the 
Preliminary  Scope  Rulings  on  Jvdy  1, 
2002.  The  Department's  final  decisions 
on  the  scope  exclusion  requests  are 
addressed  in  the  "Scope  of 
Investigation"  section  below. 

Scope  of  Investigation 

For  purposes  of  this  investigation,  the 
products  covered  are  certain  cold-rolled 
(cold-reduced)  flat-rolled  carbon-quality 
steel  products.  A  full  description  of  the 
scope  of  this  investigation  is  contained 
in  the  "Scope  Appendix"  attached  to 
the  Notice  of  Correction  to  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Cold-Rolled  Carbon 
Steel  Flat  Products  from  Australia.  67 
FR  52934  (August  14.  2002).  For  a 
complete  discussion  of  the  comments 
received  on  the  Preliminary  Scope 
Rulings,  see  Memorandum  to  Bernard  T. 
Carreau.  dated  Jvdy  10,  2002,  "Issues 
and  Decision  Memorandum  for  the 
Final  Scope  Rulings  in  the  Antidumping 
Duty  Investigations  on  Certain  Cold- 
Rolled  Carbon  Steel  Flat  Products  from 
Argentina,  Australia,  Belgium.  Brazil. 
France.  Germany,  India,  Japan,  Korea, 
the  Netherlands,  New  Zealand,  the 
People's  Republic  of  China,  the  Russian 
Federation,  South  Africa,  Spain, 
Sweden,  Taiwan,  Thailand,  Turkey,  and 
Venezuela,  and  in  the  Countervailing 
Duty  Investigations  of  Certain  Cold- 
Rolled  Carbon  Steel  Flat  Products  from 
Argentina,  Brazil,  France,  and  Korea," 
which  is  on  file  in  the  CRU. 

InluryTest 

Because  Argentina  is  a  "Subsidies 
Agreement  Coxmtry"  within  the 
meaning  of  section  701(b)  of  the  Act,  the 
U.S.  International  Trade  Commission  « 
("ITC")  is  required  to  determine 
whether  imports  of  the  subject 
merchandise  from  Argentina  materially 
injure,  or  threaten  material  injury  to.  a 
U.S.  industry.  On  November  19.  2001, 
the  ITC  published  its  preliminary 
determination  finding  a  reasonable 
indication  of  material  injury  or  threat  of 
material  injury  to  an  industry  in  the 
United  States  by  reason  of  imports  of 
certain  cold-rolled  carbon  steel  flat 
products  from  Argentina.  See  Certain 
Cold-Rolled  Steel  Products  from 
Argentina,  Australia,  Bdgium,  Brazil, 
China,  France,  Germany,  India.  Japan, 


Korea,  Netherlands,  New  Zealand, 
Russia,  South  Africa,  Spain,  Sweden, 
Taiwan,  Thailand,  Turkey,  and 
Venezuela,  66  FR  57985  (November  19, 
2001). 

Period  of  Investigation 

The  period  of  investigation  ("POI") 
for  which  we  are  measuring  subsidies 
corresponds  to  Siderar's  fiscal  year,  July 
1,  2000  through  June  30,  2001. 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  this 
investigation  are  addresMd  in  the 
"Issues  and  Decision  Memorandum" 
frtim  Richard  W.  Moreland,  Deputy 
Assistant  Secretary,  Import 
Administration  to  Faryar  Shirzad. 
Assistant  Secretary.  Import 
Administration,  dated  September  23, 
2002  {"Decision  Memorandum"),  which 
is  hereby  adopted  by  this  notice. 
Attached  to  this  notice  as  Appendix  I  is 
a  list  of  the  issues  which  parties  have 
raised  and  to  which  we  have  responded 
in  the  Decision  h4emorandum.  Parties 
can  find  a  complete  discussion  of  all 
issues  raised  in  this  investigation  and 
the  corresponding  recommendations  in 
this  public  memorandum  which  is  on 
file  in  the  CRU.  In  addition,  a  complete 
version  of  the  Decision  Memorandum 
can  be  accessed  directly  on  the  Internet 
at  http://ia.ita.doc.gov/fm/  under  the 
headhig  "Argentina."  The  paper  copy 
and  electronic  version  of  the  Decision 
Memorandum  are  identical  in  content. 

Suspension  of  Liquidation 

In  the  Preliminary  Determination,  the 
total  net  coimtervailable  subsidy  rate 
W81S  de  minimis  and,  therefore,  we  did 
not  suspend  liquidation.  For  the  instant 
determination,  because  the  rate  remains 
de  mininus.  we  are  not  directing  the 
Customs  Service  to  suspend  liquidation 
of  certain  cold-rolled  carbon  steel  flat 
products  from  Argentina. 

Notification  of  the  International  Trade 
Commission 

In  accordance  with  section  705(d)  of 
the  Act,  we  have  notified  the 
International  Trade  Commission  of  our 
determination. 

Return  or  Destruction  of  Proprietary 
Information 

This  notice  will  serve  as  the  only 
reminder  to  parties  subject  to 
Administrative  Protective  Order  of  their 
responsibility  concerning  the  return  or 
destruction  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305(a).  Failure  to 
comply  is  a  violation  of  the  APO. 


This  determination  is  published 
pursuant  to  sections  705(d)  and  777(1)  of 
the  Act 

Dated:  September  23.  2002. 
Faryar  ShirxMi. 
Assistant  Secretary  for  Import 
Administration. 

Appendix  I— List  of  Comments  and 
braes  in  the  Decision  Memorandum 

Comment  1:  Appropriate  AUL  for  Siderar 
Ck)mment  2:  Application  of  the  "Same 

Person"  Test 
Comment  3;  Specificity  of  Benefits  Conferred 

Diiring  Privatization  Process 
Comment  4:  Relntegro 
Comment  5:  Committed  Investment 
Comment  6:  Equity  Infusions 
Comment  7:  Exemption  from  Value  Added 

Tax  on  Transfer  of  Assets 
Conmient  8;  Exemption  from  Stamp  Tax 
Comment  9:  Assumption  of  Voluntary 

Retirement/Severance  Liabilities 
Comment  10:  Assumption  of  Environmental 

Liabilities 
Comment  11:  Appropriate  Discount  Rate  for 

Non-Recurring  Subsidies 

(FR  Doc.  02-24787  Filed  10-2-02;  8:45  am) 
■LUNO  coot  M1»-0»-P 


DEPARTMENT  OF  COMMERCE 
Intamattonal  Trade  AdminMratlon 

[A-570-«72] 

NoUca  of  nnai  Datarmlnatlon  of  Salaa 
at  Laaa  Than  Fair  Value:  Certain  CoM- 
Rdlad  Carbon  Steal  Flat  Producta 
From  the  Paopla'a  Republic  of  China 

AQENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACnON:  Notice  of  the  final 
determination  of  the  less-than-fair-value 
investigation  of  certain  cold-rolled 
carbon  steel  flat  products  bom  the 
People's  Republic  of  China. 

SUMMARY:  The  Department  of  Commerce 
is  issuing  its  final  determination  of  the 
less-than-fair-value  investigation  of 
certain  cold-rolled  carbon  steel  flat 
products  bom  the  People's  Republic  of 
China. 

EFFECTIVE  DATE:  October  3.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carrie  Blozy  at  (202)  482-0409  or  James 
Doyle  at  (202)  482-0159,  hnport 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  NW..  Washington,  DC  20230. 

The  Applicable  SUtute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute,  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
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made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department  of  Commerce  (the 
Department)  regulations  refer  to  the 
regulations  codified  at  19  CFR  part  351 
(2001). 

Final  Determination 

We  determine  that  certain  cold-rolled 
carbon  steel  flat  products  (cold  rolled 
steel)  from  the  People's  Republic  of 
China  (the  PRC)  are  being  sold,  or  are 
likely  to  be  sold,  in  the  United  States  at 
less  than  fair  value  (LTFV),  as  provided 
in  section  735  of  the  Act.  The  estimated 
margins  of  sales  at  LTFV  are  shown  in 
the  Continuation  of  Suspension  of 
Liquidation  section  of  this  notice. 

Case  History 

On  May  9,  2002,  the  Department 
published  its  preliminary  determination 
in  the  above-captioned  antidumping 
duty  investigation.  See  Notice  of 
Ptelixninary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Cold- 
Rolled  Carbon  Steel  Flat  Products  From 
the  People's  Republic  of  China,  67  FR 
31235  (May  9,  2002)  (Preliminary 
Determination).  This  investigation  was 
initiated  on  October  18,  2001. '  See 
Notice  of  Initiation  of  Antidumping 
Duty  Investigations:  Certain  Cold-Rolled 
Carbon  Steel  Flat  Products  From 
Argentina,  Australia,  Belgium,  Brazil, 
France,  Germany,  India,  Japan,  Korea, 
the  Netherlands,  New  Zealand,  the 
People's  Republic  of  China,  the  Russian 
Federation,  South  Africa,  Spain, 
Sweden,  Taiwan,  Thailand,  Turkey,  and 
Venezuela.  66  FR  54198  (October  26, 
2001)  (Initiation  Notice). 

Since  the  preliminary  determination, 
the  following  events  have  occxirred.  On 
May  7.  2002.  pursuant  to  19  CFR 
351.224(c)(1)  and  (2),  Pangang 
Economic  and  Trading  Group 
Corporation  (Pangang)  requested  that 
the  Department  correct  alleged 
ministerial  errors  in  its  preliminary 
calculations  of  the  margin  for  Pangang. 
Of  the  three  errors  alleged,  the 
Department  determined  that  only  one  of 
them  constituted  a  ministerial  error.  See 
Memorandum  to  Edward  Yang: 
Antidumping  Duty  Investigation  of 
Certain  Cold-Rolled  Carbon  Steel  Flat 
Products  from  the  People's  Republic  of 
China:  Analysis  of  Allegation  of 
Ministerial  Errors,  dated  May  17,  2002 
(Ministerial  Error  Memo).  Specifically, 


*  The  petitioners  in  this  investigation  are 
Bethlehem  Steel  Corporation,  LTV  Steel  Company. 
Inc.  National  Steel  Corp..  Nucor  Corporation,  Steel 
Dynamics,  Inc.,  United  States  Steel  Corporation, 
wa  Steel,  Inc.,  and  Weirton  Steel  Corporation 
(collectively,  the  petitioners). 


the  Department  found  that  it  had 
overstated  selling,  general,  and 
administrative  expenses  (SG&A)  by 
including  depreciation.  See  id.  at  2. 
However,  the  Department  did  not  find 
that  the  error  constituted  a  significant 
ministerial  error  as  defined  imder 
section  351.224(g),  and  stated  that  the 
error  would  be  addressed  in  the  final 
determination.  See  id.  at  3. 

On  May  13,  2002,  we  received  a  joint 
request  from  the  Chinese  government 
and  Pangang  proposing  a  suspension 
agreement  in  accordance  with  the 
Department's  regulations  at  19  CFR 
351.208.  On  June  26.  2002,  the 
Department  met  with  representatives  of 
Pangang  to  discuss  the  proposed 
suspension  agreement. 

On  May  20,  2002,  Pangang  submitted 
certain  corrections  and  clarifications  to 
Pangang's  U.S.  sales  and  factors  of 
production  data.  The  Department 
conducted  a  verification  of  Pangang's 
sales  and  factors  of  production  data  at 
Pangang's  headquarters  in  Panzhihua, 
PRC,  from  May  27,  2002  through  May 
31,  2002.  See  Verification  of  Sales  and 
Factors  of  Production  for  Pangang 
Economic  and  Trading  Group 
Corporation  ("Pangang")  in  the 
Antidumping  Duty  Investigation  of 
Certain  Cold-Rolled  Carbon  Steel  Flat 
Products  from  the  People's  Republic  of 
China  ("PRC")  (June  26,  2002), 

On  May  30,  2002,  Pangang  requested 
that  the  Department  postpone  its  final 
determination  in  the  investigation  imtil 
135  days  after  the  date  of  the 
publication  of  the  preUminary 
determination  in  the  Federal  Register. 
In  addition,  in  accordance  with  19  CFR 
351.210(e)(2)  Pangang  requested  that  the 
Department  extend  the  application  of 
the  provisional  measures  prescribed 
under  section  733(d)  of  the  Act  to  not 
more  than  six  months.  On  June  20, 
2002,  the  Department  postponed  the 
final  determination  imtil  September  23, 
2002.  See  Notice  of  Postponement  of 
Final  Antidumping  Duty  Determination: 
Certain  Cold-Rolled  Carbon  Steel  Flat 
Products  From  the  People's  Republic  of 
China.  67  FR  41954  (Jime  20.  2002). 

On  July  2,  2002.  Pangang  submitted 
comments  and  publicly  available 
information  bom  siuxogate  countries  for 
the  Department's  consideration  when 
valuing  factors  of  production. 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  determination.  On  July  12, 
2002,  petitioners  and  Pangang 
submitted  case  briefs  with  respect  to  the 
sales  and  factors  of  production 
verification  and  the  Department's 
Preliminary  Determination.  Petitioners 
and  Pangang  submitted  rebuttal  briefs 
on  July  18,  2002. 


Scope  of  Investigation 

With  respect  to  scope,  in  the 
preliminary  LTFV  determinations  in  all 
of  the  cold-rolled  steel  investigation 
cases,  the  Department  preliminarily 
excluded  certain  porcelain  enameling 
steel  frtim  the  scope  of  these 
investigations.  See  Scope  Appendix  to 
the  Notice  of  Preliminary  Determination 
of  Sales  at  Less  Than  Fair  Value: 
Certain  Cold-Rolled  Carbon  Steel  Flat 
Products  from  Argentina,  67  FR  31181 
(May  9,  2002)  (Scope  Appendix- 
Argentina  Preliminary  LTFV 
Determination:).  On  June  13,  2002,  we 
issued  a  preliminary  decision  on  the 
remaining  75  scope  exclusion  requests 
filed  in  a  number  of  the  on-going  cold- 
rolled  steel  investigations  (see  the  Jiuie 
13,  2002,  memorandum  regarding 
"Preliminary  Scope  Rulings  in  the 
Antidumping  Investigations  on  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products 
from  Argentina,  Australia,  Belgium, 
Brazil,  France,  Germany,  India,  Japan, 
Korea,  the  Netherlands,  New  Zealand, 
the  People's  RepubUc  of  China,  the 
Russian  Federation.  South  Africa, 
Spain,  Sweden,  Taiwan,  Thailand, 
Turkey,  and  Venezuela,  and  in  the 
Coimtervailing  Duty  Investigations  of 
Certain  Cold-Rolled  Carbon  Steel  Flat 
Products  from  Argentina,  Brazil,  France, 
and  Korea"  (Preliminary  Scope  Rulings), 
which  is  on  file  in  the  Department's 
Cential  Records  Unit  (CRU),  room  B- 
099  of  the  main  Department  building. 
We  gave  parties  imtil  June  20,  2002,  to 
comment  on  the  preliminary  scope 
rulings,  and  imtil  June  27,  2002,  to 
submit  rebuttal  comments.  We  received 
comments  and/or  rebuttal  comments 
from  petitioners  and  respondents  from 
various  countries  subject  to  these 
investigations  of  cold-rolled  steel.  In 
addition,  on  June  13,  2002,  North 
American  Metals  Company  (an 
interested  party  in  the  Japanese 
proceeding)  filed  a  request  that  the 
Department  issue  a  "correction"  for  an 
already  excluded  product.  On  July  8, 
2002,  the  petitioners  objected  to  this 
request. 

At  the  request  of  multiple 
respondents,  the  Department  held  a 
public  hearing  with  respect  to  the 
Preliminary  Scope  Rulings  on  July  1, 
2002.  The  Department's  final  decisions 
on  the  scope  exclusion  requests  are 
addressed  in  the  following  paragraph. 

For  purposes  of  this  investigation,  the 
products  covered  are  certain  cold-roUed 
(cold-reduced)  flat-rolled  carbon-quality 
steel  products.  A  full  description  of  the 
scope  of  this  investigation  is  contained 
in  "Appendix  I"  attached  to  the  Notice 
of  Correction  to  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
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Cold-Rolled  Carbon  Steel  Flat  Products 
from  Australia,  67  FR  52934  (Aug.  14, 
2002).  For  a  complete  discussion  of  the 
comments  received  on  the  Preliminary 
Scope  Rulings,  see  the  memorandum 
regarding  "Issues  and  Decision 
Memorandum  for  the  Final  Scope 
Rulings  in  the  Antidumping  Duty 
Investigations  on  Certain  Cold-Rolled 
Carbon  Steel  Flat  Products  from 
Argentina,  Australia.  Belgium.  Brazil. 
France.  Germany.  India,  Japan,  Korea, 
the  Netherlands,  New  Zealand,  the 
People's  Republic  of  China,  the  Russian 
Federation.  South  Africa,  Spain. 
Sweden.  Taiwan.  Thailand.  Turkey,  and 
Venezuela,  and  in  the  Countervailing 
Duty  Investigations  of  Certain  Cold- 
RoUed  Carbon  Steel  Flat  Products  frt)m 
Argentina.  Brazil.  France,  and  Korea." 
dated  July  10.  2002.  which  is  on  file  in 
the  CRU. 

Period  of  Investigation 

The  period  of  investigation  (POI)  is 
January  1.  2001.  throu^  June  30.2001. 
This  period  corresponds  to  the  two  most 
recent  fiscal  quarters  prior  to  the  filing 
of  the  petition  (i.e.,  September  2001). 

Final  Critical  Qrciunstances 
Determination 

On  November  29.  2001.  and  December 
7. 2001,  four  of  the  petitioners  in  the 
investigation  (Nucor  Corporation.  Steel 
Dynamics.  Inc.,  WCI  Steel.  Inc..  and 
Weirton  Steel  Company)  submitted  an 
allegation  of  critical  circumstances  with 
respect  to  imports  of  cold-rolled  steel 
from  Russia  and  requested  an  expedited 
decision  in  the  matter.  On  April  10. 
'  2002.  the  Department  issued  its 
preliminary  affirmative  detwmination 
that  critical  circumstances  exist  with 
respect  to  imports  of  cold-rolled  steel 
from  the  PRC.  See  Memorandum  to 
Faryar  Shirzad  from  Joseph  A.  Spetrini: 
Preliminary  Affirmative  Determinations 
of  Critical  Circumstances  (April  10, 
2002);  and  Notice  of  Preliminary 
Determinations  of  Critical 
Circumstances:  Certain  Cold-Rolled 
Carbon  Steel  Flat  Products  From 
Australia,  the  People's  Republic  of 
China,  India,  the  Republic  of  Korea,  the 
Netherlands,  and  the  Russian 
Federation.  67  FR  19157  (April  18, 
2002)  (Critical  Circumstances  Notice). 
We  received  no  comments  regarding  our 
preliminary  finding  that  critical 
circumstances  exist  for  imports  of  cold- 
rolled  steel  from  the  PRC  and  the  final 
dumping  margins  are  sufficient  to 
impute  importer  knowledge  of 
dumping.  Therefore,  we  have  not 
changed  our  determination  and 
continue  to  find  that  critical 
circumstances  exist  for  imports  of  cold- 
rolled  steel  from  the  PRC. 


Nonmaiicet  Economy  Country  Statin 

The  Department  has  treated  the  PRC 
as  a  nonmarket  economy  (NME)  country 
in  all  past  antidumping  investigations. 
See.  e.g..  Notice  of  Final  Determination 
of  Sales  at  Less  Than  Fair  Value: 
Certain  Circular  Welded  Carbon-Quality 
Steel  Pipe  from  the  People's  Republic  of 
China.  67  FR  36570,  36571  (May  24, 
2002);  Notice  of  Final  Determination  of 
Sales  at  Less  Than  Fair  Value: 
Structural  Steel  Beams  from  the 
People's  Republic  of  China.  67  FR 
35479,  35480  (May  20,  2002);  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Folding  Metal  Tables 
and  Chairs  from  the  People's  Republic 
of  China.  67  FR  20090,  20091  (April  24, 
2002).  This  NME  designation  remains  in 
effiect  until  it  is  revoked  by  the 
Department.  See  section  771(18){C)  of 
the  Act.  No  party  has  sought  revocation 
of  the  NME  status  in  this  investigation. 
Therefore,  in  accordance  with  section 
771(18)(C)  of  the  Act,  we  will  continue 
to  treat  the  PRC  as  a  NME  country  for 
purposes  of  this  investigation. 

Separate  Rate* 

In  our  preliminary  determination,  we 
found  that  Pangang  had  met  the  criteria 
for  the  application  of  a  separate 
antidumping  duty  rate.  For  a  more 
detailed  discussion,  see  the 
Department's  Preliminary 
Determination. 

PRC-Wide  Rate  and  Adverse  Facta 
Available 

In  NME  cases,  it  is  the  Department's 
poUcy  to  assume  that  all  exporters 
located  in  the  NME  comprise  a  single 
exporter  under  common  control,  the 
"NME  entity."  This  presumption  can  be 
rebutted.  The  Department  assigns  a 
single  NME  rate  to  the  NME  entity 
unless  an  exporter  can  demonstrate 
eligibility  for  a  separate  rate.  As 
explained  above,  only  Pangang  received 
a  separate  rate.  For  the  reasons  set  forth 
in  the  Preliminary  Determination,  we 
continue  to  find  that  the  use  of  adverse 
fricts  available  for  the  calciUation  of  the 
PRC-wide  rate  is  appropriate.  See  the 
Preliminary  Determination  for  further 
discussion  of  this  topic. 

In  our  Preliminary  Determination,  as 
adverse  facts  available,  we  used  the 
highest  rate  calculated  for  a  respondent, 
i.e.,  the  rate  calculated  for  Pangang.  As 
explained  below,  in  our  final 
determination  we  have  applied  as 
adverse  facts  available  for  Pangang  the 
calculated  margin  for  Pangang  from  the 
Preliminary  Determination,  adjusted  for 
a  cloical  error  and  certain  corrected 
data  (105.35  percent).  For  our  final 


determination,  we  have  also  applied 
this  rate  to  the  PRC-wide  entity. 

Verification 

As  provided  in  section  782(i)  of  the 
Act,  we  verified  the  information 
submitted  by  Pangang  for  use  in  our 
final  determination.  We  used  standard 
verification  procedures  including 
examination  of  relevant  accounting  and 
production  records,  and  original  source 
documents  provided  by  Pangang. 

Analyais  of  Comments  Received 

As  noted  below,  the  Department  has 
determined  to  apply  total  adverse  focts 
available  for  the  one  participating 
respondent,  Pangang,  and  to  the  PRC- 
wide  entity.  The  Department  finds  it 
unnecessary  to  address  the  comments 
raised  by  the  parties  that  do  not  pertain 
to  the  Department's  total  adverse  facts 
available  decision. 

The  Department  recognizes  that  the 
respondent,  Pangang,  raised  the 
following  issues:  (1)  U.S.  Sales  through 
Third  Parties;  (2)  Self-Produced  Energy 
and  Gas  Factors;  (3)  Valuation  of 
Oxygen,  Nitrogen,  and  Argon:  (4) 
Valuation  of  Electricity;  (5)  Valuation  of 
Iron  Ore;  (6)  Valuation  of  Aluminum;  (7) 
Valuation  of  Steam  Coal:  (8)  Valuation 
of  SG&A,  Interest  and  Profit;  (9);  Inland 
Freight  Distance:  and  (10)  SG&A  Ratio 
Clerical  Errors.  However,  based  on  our 
determination  to  use  total  adverse  facts 
available,  the  Department  finds  it 
unnecessary  to  address  these  comments. 

The  Department  recognizes  that 
petitioners  raised  the  following  issues: 
(1)  U.S.  Sales  through  Third  Parties;  (2) 
Valuation  of  Oxygen,  Nitrogen,  and 
Argon;  (3)  Valuation  of  Hydrogen  Gas; 
(4)  Treatment  of  Defective  Hot-Rolled 
Sheets;  (5)  Valuation  of  Iron  Ore;  (6) 
Valuation  of  Aluminum;  (7)  Valuation 
of  Electricity;  (8)  Valuation  of  Coal  Used 
to  Produce  Coke;  (9)  Valuation  of  Water; 
(10)  Valuation  of  Recycled  Iron  Angle; 
and  (11)  Valuation  of  SGkA.  Interest 
and  Profit.  However,  based  on  our 
determination  to  use  total  adverse  facts 
available,  the  Department  finds  it 
unnecessary  to  address  these  comments. 

All  issues  raised  in  the  case  and 
rebuttal  briefs  to  this  investigation 
pertaining  to  total  adverse  facts 
available  are  addressed  in  the  Issues 
and  Decision  Memorandum  from  Joseph 
A.  Spetrini,  Deputy  Assistant  Secretary, 
to  Faryar  Shirzad,  Assistant  Secretary 
(September  23,  2002)  (Z>ecjsioji 
Memorandum),  which  is  hereby 
adopted  by  this  notice.  A  list  of  the 
issues  which  parties  have  raised  and  to 
which  we  have  responded,  and  other 
issues  addressed,  is  attached  to  this 
notice  as  an  Appendix.  Parties  can  find 
a  complete  discussion  of  all  issues 
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raised  in  this  investigation  and  the 
corresponding  recommendations  in  the 
Decision  Memorandum,  a  public 
memorandum  which  is  on  file  at  the 
U.S.  Department  of  Commerce,  in  the 
Central  Records  Unit,  in  room  B-099.  In 
addition,  a  complete  version  of  the 
Decision  Memorandum  can  be  accessed 
directly  on  the  Web  at  http:// 
ia.ita.doc.gov.  The  paper  copy  and 
electronic  version  of  the  Decision 
Memorandum  are  identical  in  content. 

Changes  Since  the  Preliminary 
Determination 

We  have  adjusted  the  calculation 
methodology  used  in  the  Preliminary 
Determination  to  correct  for  a  clerical 
error  and  certain  corrected  data.  See 
Analysis  for  the  Final  Determination  of 
Cold-Rolled  Carbon  Steel  Flat  Products 
from  the  People's  Republic  of  China: 
Pangang  Group  International  Economic 
&■  Trading  Corp.,  dated  September  23, 
2002. 

Use  of  Facts  Available 

Section  776(a)(2)  of  the  Act  provides 
that,  if  an  interested  party  (A)  withholds 
information  requested  by  the 
Department,  (B)  fails  to  provide  such 
information  by  the  deadline  for 
submission  of  the  information,  or  in  the 
form  and  manner  requested,  (C) 
significantly  impedes  a  proceeding 
under  the  antidumping  statute,  or  (D) 
provides  information  that  cannot  be 
verified,  the  Department  shall  use, 
subject  to  sections  782(d)  of  the  Act, 
facts  otherwise  available  in  reaching  the 
applicable  determination. 

Pursuant  to  section  782(e)  of  the  Act, 
the  Department  shall  not  decline  to 
consider  submitted  information  if  all  of 
the  following  requirements  are  met:  (1) 
The  information  is  submitted  by  the 
established  deadline;  (2)  the  information 
can  be  verified;  (3)  the  information  is 
not  so  incomplete  that  it  cannot  serve  as 
a  reliable  basis  for  reaching  the 
applicable  determination;  (4)  the 
interested  party  has  demonstrated  that  it 
acted  to  the  best  of  its  ability;  and  (5) 
the  information  can  be  used  without 
imdue  difficulties. 

During  verification  the  Department 
discovered  that  Pangang  failed  to  report 
a  significant  percentage  of  its  U.S.  sales 
volume  of  subject  merchandise  during 
the  POL  This  sales  volume  accounts  for 
a  substantial  percentage  of  Pangang's 
U.S.  sales  volume  of  subject 
merchandise  diuing  the  POL  Thus,  we 
find  that  Pangang  withheld  information 
requested  by  the  Department,  and  have 
applied  facts  available  pursuant  to 
section  776(a)(2)  of  the  Act.  Section 
776(b)  of  the  Act  provides  that,  if  the 
Department  finds  that  an  interested 


party  "has  failed  to  cooperate  by  not 
acting  to  the  best  of  its  ability  to  comply 
with  a  request  for  information,"  the 
Department  may  draw  an  inference  that 
is  adverse  to  the  interests  of  that  party 
in  selecting  firom  among  the  facts 
otherwise  available.  In  light  of  the 
circimistances  surrounding  Pangang's 
failure  to  report  a  substantial  portion  of 
its  U.S.  sales  volxmie,  we  determine  that 
Pangang  has  failed  to  cooperate  to  the 
best  of  its  ability  and  have  applied 
adverse  facts  available  to  Pangang.  For 
a  complete  discussion  of  our  analysis, 
see  the  Decision  Memorandum  and 
memorandum  Determination  of  Facts 
Available  for  Pangang  Economic  and 
Trading  Group  Corporation  in  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products 
from  the  People's  Republic  of  China, 
dated  September  23,  2002. 

Suspension  Agreement 

As  discussed  above  under 
"Background,"  on  May  13,  2002,  we 
received  a  joint  request  from  the 
Chinese  government  and  Pangang 
proposing  a  suspension  agreement  in 
accordance  with  the  Department's 
regulations  at  19  CFR  351.208.  On  June 
26,  2002,  the  Department  met  with 
representatives  of  Pangang  to  discuss 
the  proposed  suspension  agreement.  No 
agreement  was  concluded. 

Continuation  of  Suspension  of 
Liquidation 

In  accordance  with  section 
735(c)(1)(B)  of  the  Act,  we  are  directing 
the  U.S.  Customs  Service  (Customs)  to 
continue  to  suspend  liquidation  of  all 
imports  of  subject  merchandise  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  90  days  prior 
to  the  May  9,  2002  (date  the  date  of 
publication  of  the  Preliminary 
Determination  in  the  Federal  Register). 
We  will  instruct  Customs  to  continue  to 
require  a  cash  deposit  or  the  posting  of 
a  bond  equal  to  the  weighted-average 
amoimt  by  which  the  NV  exceeds  the 
EP,  as  indicated  below.  These 
suspension  of  liquidation  instructions 
will  remain  in  e^ect  until  further  notice. 
The  weighted-average  dumping  margins 
are  as  follows: 

Cold-Rolled  Carbon  Steel  Flat 
Products 


Producer/manufacturer/expofter 

Weighted- 
average 
margin 
(pefoent) 

Pangang  

PRC-Wide  Rate 

105.35 
105.35 

rrC  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the 
International  Trade  Commission  (ITC)  of 
our  determination.  As  our  final 
determination  is  affirmative,  the  ITC 
will  determine,  within  45  days,  whether 
these  imports  are  causing  material 
injury,  or  threat  of  material  injury,  to  an 
industry  in  the  United  States.  If  the  ITC 
determines  that  material  injury,  or 
threat  of  injury  does  not  exist,  the 
proceeding  will  be  terminated  and  all 
securities  posted  will  be  refunded  or 
canceled.  If  the  ITC  determines  that 
such  injury  does  exist,  the  Department 
will  issue  an  antidumping  duty  order 
directing  Customs  officials  to  assess 
antidumping  duties  on  all  imports  of  the 
subject  merdiandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  effective 
date  of  tiie  suspension  of  liquidation. 

Notification  Regarding  APO 

"  This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  imder  APO  in  accordance 
with  19  CFR  351.305.  Timely 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
735(d)  and  777(i)(l)  of  the  Act. 

Dated:  September  23,  2002. 
Faryar  Shirzad, 

Assistant  Secretary  for  Import 
A  dministra  tion . 

Appendix  I 

Comment  1:  AppUcation  of  Adverse  Facts 

Available 
Comment  2:  U.S.  Sales  through  Third  Parties 
Comment  3:  Self-Produced  Energy  and  Gas 

Factors 
Comment  4:  Valuation  of  Oxygen,  Nitrogen, 

and  Argon 
Comment  5:  Valuation  of  Electricity 
Comment  6:  Valuation  of  Hydrogen  Gas 
Comment  7:  Treatment  of  Defective  Hot- 
Rolled  Sheets 
Comment  8:  Valuation  of  Iron  Ore 
Comment  9:  Valuation  of  Aluminum 
Comment  10:  Valuation  of  Coal  Used  to 

Produce  Coke 
Comment  11:  Valuation  of  Steam  Coal 
Comment  12:  Valuation  of  Water 
Comment  13:  Valuation  of  Recycled  Iron 

Angle 
Comment  14:  Valuation  of  SG&A,  Interest 

and  Profit 
Comment  15:  Inland  Freight  Distance 
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Comment  16:  SG&A  Ratio  Clerical  Errors 

(PR  Doc.  02-24788  Filed  10-2-02;  8:45  am] 
BIUJNQ  COOE  3B10-OS-P 

DEPARTMENT  OF  COMMERCE 

Intamatlonal  Trade  Administration 
[C-427-823] 

Rnal  Affirmatlvo  Countervailing  Duty 
Daterminatlon:  Cartain  Coid-Rollad 
Carbon  Staai  Flat  Products  From 
France 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  affirmative 
determination  in  a  countervailing  duty 
investigation. 

summary:  The  Department  of  Commerce 
has  made  a  final  determination  that 
countervailable  subsidies  are  being 
provided  to  certain  producers  and 
exporters  of  certain  cold-rolled  carbon 
steel  flat  products  from  France.  For 
information  on  the  estimated 
countervailing  duty  rates,  please  see  the 
"Suspension  of  Liquidation"  section, 
below. 

EFFECTIVE  DATE:  October  3,  2002. 
FOR  FURTHER  MPORMATION  CONTACT: 
Siiresh  Maniam  at  (202)  482-0176; 
Import  Administration,  International 
Trade  Administration.  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230. 
SUPPLEMENTARY  INFORMATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  efiiactive  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the 
"Act")  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  unless 
ouerwise  indicated,  all  citations  to  the 
Department  of  Commerce's  (the 
"Department")  regulations  are 
references  to  the  provisions  codified  at 
19  CFR  part  351  (April  2001). 

Petitioners 

The  petition  in  this  investigation  was 
filed  by  Bethlehem  Steel  Corp.,  United 
States  Steel  LLC.,  LTV  Steel  Co.,  Inc., 
Steel  Dynamics,  Inc.,  National  Steel 
Corp.,  Nucor  Corp.,  WCI  Steel,  Inc.,  and 
Weirton  Steel  Corp.  (collectively,  "the 
petitioners"). 

Case  History 

Since  the  publication  of  the 
preliminary  determination  in  the 


Federal  Register  (see  Notice  of 
Preliminary  Affirmative  Countervailing 
Duty  Determination  and  Alignment  of 
Final  Countervailing  Duty 
Determination  With  Final  Antidumping 
Duty  Determinations:  Certain  Cold- 
Rolled  Carbon  Steel  Flat  Products  from 
France.  67  FR  9662  (March  4,  2002) 
["Preliminary  Determination")),  the 
following  events  have  occurred: 

From  April  15,  2002  to  April  19.  2002, 
we  conducted  a  verification  of  the 

auestionnaire  responses  submitted  by 
le  Government  of  France  ("GOF")  and 
Usinor. 

On  May  24  and  31,  2002,  we  received 
case  briefs  and  rebuttals,  respectively, 
from  the  petitioners  and  Usinor/GOF. 
On  June  4,  2002,  we  held  a  public 
hearing  at  the  reqUest  of  both  the 
petitioners  and  Usinor/GOF. 

With  respect  to  scope,  in  the 
preliminary  LTFV  determinations  in  the 
companion  cold-rolled  steel 
investigations,  the  Department 
preliminarily  excluded  certain  porcelain 
enameling  steel  from  the  scope  of  these 
investigations.  See  Notice  of  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Cold-Rolled  Carbon 
Steel  Flat  Products  from  Argentina,  67 
FR  31181,  31192  (May  9,  2002).  On  June 
13.  2002,  we  issued  a  preliminary 
decision  on  the  remaining  75  scope 
exclusion  requests  filed  in  a  number  of 
the  on-going  cold-rolled  steel 
investigations  (see  Memorandum  to 
Bernard  T.  Carreau,  dated  June  13,  2002, 
"  Preliminary  Scope  Rulings  in  the 
Antidumping  Investigations  on  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products 
from  Argentina,  Australia.  Belgium, 
Brazil,  France,  Germany,  India,  Japan, 
Korea,  the  Netherlands,  New  Zealand, 
the  People's  Republic  of  China,  the 
Russian  Federation,  South  Africa. 
Spain.  Sweden,  Taiwan,  Thailand, 
Turkey,  and  Veneruela.  and  in  the 
Coimtervailing  Duty  Investigations  of 
Certain  Cold-Rolled  Carbon  Steel  Flat 
Products  from  Argentina,  Brazil,  France, 
and  Korea"  [Preliminary  Scope  Rulings), 
which  is  on  file  in  the  Department's 
Central  Records  Unit  ("CRU"),  room  B- 
099  of  the  main  Department  building). 
We  gave  parties  until  June  20,  2002,  to 
comment  on  the  Preliminary  Scope 
Rulings,  and  until  Jime  27,  2002.  to 
submit  rebuttal  conunents.  We  received 
comments  and/or  rebuttal  comments 
frum  petitioners  and  respondents  bom 
various  countries  subject  to  these 
investigations  of  cold-rolled  steel.  In 
addition,  on  June  13.  2002.  North 
American  Metals  Company  (an 
interested  party  in  the  Japanese 
proceeding)  filed  a  request  that  the 
Department  issue  a  "correction"  for  an 
already  exduded  product.  On  July  8, 


2002,  the  petitioners  objected  to  this 
request. 

At  the  request  of  multiple 
respondents,  the  Department  held  a 
public  hearing  with  respect  to  the 
Preliminary  Scope  Rulings  on  July  1, 
2002.  The  Department's  final  decisions 
on  the  scope  exclusion  requests  are 
addressed  in  the  "Scope  of 
Investigation"  section  below. 

Scope  of  Investigation 

For  purposes  of  this  investigation,  the 
products  covered  are  certain  cold-rolled 
(cold-reduced)  flat-roiled  carbon-quality 
steel  products.  A  full  description  of  the 
scope  of  this  investigation  is  contained 
in  the  "Scope  Appendix"  attached  to 
the  Notice  of  Correction  to  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Cold-Rolled  Carbon 
Steel  Flat  Products  from  Australia,  67 
FR  52934  (August  14.  2002).  Fat  a 
complete  discussion  of  the  comments 
received  on  the  Preliminary  Scope 
Rulings,  see  Memorandimi  to  Bernard  T. 
Carreau,  dated  July  10,  2002,  "Issues 
and  Decision  Memorandum  for  the 
Final  Scope  Rulings  in  the  Antidumping 
Duty  Investigations  on  Certain  Cold- 
Rolled  Carbon  Steel  Flat  Products  from 
Argentina,  Australia,  Belgium,  Brazil, 
France,  Germany,  India,  Japan,  Korea, 
the  Netherlands,  New  Zealand,  the 
People's  Republic  of  China,  the  Russian 
Federation,  South  Africa,  Spain, 
Sweden,  Taiwan,  Thailand,  Turkey,  and 
Venezuela,  and  in  the  Countervailing 
Duty  Investigations  of  Certain  Cold- 
Rolled  Carbon  Steel  Flat  Products  from 
Argentina,  Brazil,  France,  and  Korea." 
which  is  on  file  in  the  CRU. 

In|uryTest 

Because  France  is  a  "Subsidies 
Agreement  Country"  within  the 
meaning  of  section  701(b)  of  the  Act.  the 
U.S.  International  Trade  Commission 
("ITC")  is  required  to  determine 
whether  imports  of  the  subject 
merchandise  from  France  materially 
injiire,  or  threaten  material  injury  to,  a 
U.S.  industry.  On  November  19,  2001. 
the  ITC  published  its  preliminary 
determination  finding  a  reasonable 
indication  of  material  injury  or  threat  of 
material  injury  to  an  industry  in  the 
United  States  by  reason  of  imports  of 
certain  cold-rolled  carbon  steel  flat 
products  fix)m  France.  See  Certain  Cold- 
Rolled  Steel  Products  from  Argentina, 
Australia,  Belgium,  Brazil,  China, 
France,  Germany,  India,  Japan,  Korea, 
Netherlands,  New  Zealand,  Russia, 
South  Africa,  Spain  Sweden,  Taiwan. 
Thailand,  Turkey,  and  Venezuela,  66  FR 
57985  (November  19,  2001). 
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Period  of  Investigation 

The  period  of  investigation  for  which 
we  are  measuring  subsidies  is  the 
calendar  year  2000. 

Analysis  ofOimments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  this 
investigation  are  addressed  in  the 
"Issues  and  Decision  Memorandum" 
from  Susan  H.  Kuhbach,  Senior  Office 
Director,  Import  Administration  to 
Faryar  Shirzad,  Assistant  Secretary, 
Import  Administration,  dated 
September  23,  2002  {"Decision 
Memorandum"),  which  is  hereby 
adopted  by  this  notice.  Attached  to  this 
notice  as  Appendix  I  is  a  list  of  the 
issues  which  parties  have  raised  and  to 
which  we  have  responded  in  the 
Decision  Memorandum.  Parties  can  find 
a  complete  discussion  of  all  issues 
raised  in  this  investigation  and  the 
corresponding  recommendations  in  this 
public  memorandum  which  is  on  file  in 
the  CRU,  room  B-099  of  the  main 
Department  building.  In  addition,  a 
complete  version  of  the  Decision 
Memorandum  can  be  accessed  directly 
on  the  Internet  at  http://ia.ita.doc.gov/ 
fm/  under  the  heading  "France."  The 
paper  copy  and  electronic  version  of  the 
Decision  Memorandum  are  identical  in 
content. 

Suspension  of  Liquidation 

As  a  result  of  our  Preliminary 
Determination,  we  instructed  the 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  certain  cold-rolled 
carbon  steel  flat  products  from  France 
which  were  entered  or  withdrawn  from 
warehouse,  for  consimiption  on  or  after 
March  4,  2002,  the  date  of  the 
publication  of  the  Preliminary 
Determination  in  the  Federal  Register. 
In  accordance  with  section  703(d)  of  the 
Act,  we  instructed  Customs  to 
discontinue  the  suspension  of 
liquidation  for  merchandise  for 
countervailing  duty  purposes  entered  on 
or  after  July  2,  2002,  but  to  continue  the 
suspension  of  liquidation  of  entries 
made  from  March  4,  2001  through  July 
1,2001. 


Producer/exporter 

Net$iit)SkJy 

rate 

(percent) 

Usinor           

1.27 

All  Others  

1.27 

We  have  calculated  an  individual  net 
subsidy  rate  for  each  manufacturer  of 
the  subject  merchandise  pursuant  to 
section  705(c)(l){B)(i)  of  the  Act.  In 
accordance  with  sections  777A(e)(2)(B) 
and  705(c)(5)(A)  of  the  Act,  we  have  set 
the  "all  others"  rate  as  Usinor's  rate.  We 
determine  the  total  estimated  net 
countervailable  subsidy  rates  to  be: 


We  will  issue  a  countervailing  duty 
order  and  reinstate  the  suspension  of 
liquidation  imder  section  706(a)  of  the 
Act  if  the  ITC  issues  a  final  affirmative 
injury  determination  and  will  require  a 
cash  deposit  of  estimated  countervailing 
duties  for  such  entries  of  merchandise 
in  the  amounts  indicated  above.  If  the 
ITC  determines  that  material  injury,  or 
threat  of  material  injury,  does  not  exist, 
this  proceeding  will  be  terminated  and 
all  estimated  duties  deposited  or 
securities  posted  as  a  result  of  the 
suspension  of  liquidation  will  be 
refunded  or  canceled. 

ITC  Notification 

In  accordance  with  section  705(d)  of 
the  Act,  we  will  notify  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all  non- 
privileged  and  non-proprietary 
information  related  to  this  investigation. 
We  will  allow  the  ITC  access  to  all 
privileged  and  business  proprietary 
information  in  our  files,  provided  the 
ITC  confirms  that  it  will  not  disclose 
such  information,  either  publicly  or 
under  an  Administrative  Protective 
Order  <"APO"),  without  the  written 
consent  of  the  Assistant  Secretary  for 
Import  Administration. 

Return  or  Destruction  of  Proprietary 
Information 

In  the  event  that  the  ITC  issues  a  final 
negative  injury  determination,  this 
notice  will  serve  as  the  only  reminder 
to  parties  subject  to  an  APO  of  their 
responsibility  concerning  the 
destruction  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305(a)(3).  Failure  to 
comply  is  a  violation  of  the  APO. 

This  determination  is  published 
pursuant  to  sections  705(d)  and  777(i)  of 
the  Act. 

September  23.  2002. 
Faryar  Shirzad, 

Assistant  Secretary  for  Import 
Administration. 

Appendix  I — List  of  Comments  and 
Issues  in  the  Decision  Memorandom 

Conunent  1:  Post-Privatization  Treatment  of 
Usinor's  Pre-Privatization  Benefits 

Comment  2:  Appropriate  AUL  for  Usinor 

Comment  3:  SODI  Advances 

Comment  4:  Fimding  for  Electric  Arc  Furnace 
and  Myosotis  Projects 

Comment  5:  ECSC  Article  56  Funding 

Conunent  6:  Appropriate  Sales  Value 

Comment  7: 1995  Capital  Increase 


Comment  8:  ECSC  Article  55  Benefits  and 
Professional  Training  Grant 

[PR  Doc.  02-24789  Filed  10-2-02:  8:45  am) 

BILUNG  CODE  3510-DS-P 

DEPARTMENT  OF  COMMERCE 

International  trade  Administration 

[A-421-810] 

Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value  and  Critical 
Circumstances:  Certain  Cold-Rolled 
Carbon  Steel  Flat  Products  From  Ttte 
Netherlands 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  October  3,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Salkeld  or  Jim  Neel,  AD/CVD 
Enforcement  Office  VI,  Group  II,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW,  Washington,  DC  20230; 
telephone:  (202)  482-1168  or  (202)  482- 
4161,  respectively. 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  ("the 
Act")  by  the  Uruguay  Round 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  Department  of  Conunerce  ("the 
Department")  regulations  refer  to  the 
regulations  codified  at  19  CFR  part  351 
(2002). 

Final  Determination 

We  determine  that  certain  cold-rolled 
carbon  steel  flat  products  from  The 
Netherlands  are  being  sold,  or  are  likely 
to  be  sold,  in  the  United  States  at  less 
than  fair  value  ("LTFV"),  as  provided  in 
section  735  of  the  Act.  The  estimated 
margins  of  sales  at  LTFV  are  shown  in 
the  Continuation  of  Suspension  of 
Liqiudation  section  of  this  notice. 

Case  History 

The  preliminary  determination  in  this 
investigation  was  published  on  May  9, 
2002.  See  Notice  of  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value  and  Postponement  ofFinaT 
Determination:  Certain  Cold-Rolled 
Carbon  Steel  Flat  Products  from  the 
Netherlands.  67  FR  31268  (May  9. 
2002).  Since  the  issuance  of  the 
preliminary  determination,  the 
following  events  have  occurred: 
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On  May  1,  2002,  Corns  Staal  BV 
("CSBV"),  the  sole  respondent  in  the 
investigation,  and  the  largest  exporter/ 
producer  of  imports  during  the  period  of 
investigation  requested  that  the 
Department  postpone  the  fintd 
determination  to  135  days  after  the 
publication  of  the  preliminary 
determination  and  requested  that  the 
Department  extend  the  provisional 
measures  period  from  four  months  to  a 
period  not  longer  than  six  months. 
Pursuant  to  section  733(b)  of  the  Act,  on 
Jtme  19,  2002,  the  Department 
postponed  the  final  detennination  until 
no  later  than  September  23,  2002  (i.e. 
135  days  after  publication  of  the 
preliminary  determination).  See  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products 
from  The  Netherlands:  Postponement  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value,  67  FR  43280  (June  27. 
2002). 

In  May  and  June  2002,  the 
Department  verified  the  responses 
submitted  by  the  respondent  in  this 
investigation,  CSBV  and  its  affiliates 
Corns  Steel  USA,  Inc.  ("CSUSA"), 
Rafferty-Brown  Inc.  of  Connecticut 
("RBC")  and  Rafferty-Brovra  hic.  of 
North  CaroUna  ("RBN").  CSBV  and 
CSUSA  are  collectively  referred  to  as 
"Corns."  Verification  reports  were 
issued  in  JiUy  2002.  Public  versions  of 
these  reports,  and  all  other 
Departmental  memoranda  referred  to 
herein,  are  on  file  in  the  Central  Records 
Unit,  room  B-099  of  the  main 
Commerce  building.  On  May  20,  2002, 
petitioner  Nucor  Corporation  requested 
a  public  hearing.  On  August  9,  2002,  we 
received  case  briefs  from  the 
petitioners  ^  and  the  respondent.  On 
August  16,  2002,  we  received  rebuttal 
briefs  from  the  petitioners  and  the 
respondent.  On  August  27,  2002, 
petitioner  Nucor  Corporation  withdrew 
its  request  for  a  public  hearing  and 
asked  that  the  hearing  be  cancelled.  The 
hearing  scheduled  for  September  5, 
2002,  was  cancelled  on  September  3, 
2002. 

With  respect  to  scope,  in  the 
preliminary  LTFV  determinations  in 
these  cases,  the  Department 
preliminarily  excluded  certain  porcelain 
enameling  steel  from  the  scope  of  these 
investigations.  See  Scope  Appendix  to 
the  Notice  of  Preliminary  Determination 
of  Sales  at  Less  Than  Fair  Value: 


<  The  active  petitioners  for  this  investigation  are 
Bethlehem  Steel  Corporation.  National  Steel 
Corporation,  Nucor  Corporation,  and  United  States 
Steel  LLC  (collectively,  the  petitioners).  LTV  is  no 
longer  an  active  participant  in  this  investigation. 
See  Lettei  from  Skadden,  Arps,  Sitate.  Meagher  & 
Flom  UP  (February  1,  2002).  Effective  (anuary  1, 
2002,  the  party  previously  known  as  "United  States 
Steel  LLC"  changed  its  name  to  "United  States  Steel 
Corporation." 


Certain  Cold-Rolled  Carbon  Steel  Flat 
Products  from  Argentina,  67  FR  31181 
(May  9,  2002)  (Scope  Appendix- 
Argentina  Preliminary  LTFV 
Determination).  On  June  13,  2002,  we 
issued  a  preliminary  decision  on  the 
remaining  75  scope  exclusion  requests 
filed  in  a  number  of  the  on-going  cold- 
rolled  steel  investigations  (see  the  June 
13,  2002,  memorandum  regarding 
"Preliminary  Scope  Rulings  in  the 
Antidimiping  Investigations  on  Certain 
Cold-Rolled  Cariron  Steel  Flat  Products 
from  Argentina,  Australia,  Belgium, 
Brazil,  France,  Germany,  India,  Japan, 
Korea,  the  Netherlands,  New  Zealand, 
the  People's  Republic  of  China,  the 
Russian  Federation,  South  Africa, 
Spain.  Sweden,  Taiwan,  Thailand, 
Turkey,  and  Venezuela,  and  in  the 
Countervailing  Duty  Investigations  of 
Certain  Cold-Rolled  Carbon  Steel  Flat 
Products  from  Argentina,  Brazil,  France, 
and  Korea"  (Preliminary  Scope  Rulings), 
which  is  on  file  in  the  Department's 
Central  Records  Unit  (CRU),  room  B- 
099  of  the  main  Department  building. 
We  gave  parties  imtil  June  20,  2002,  to 
comment  on  the  preliminary  scope 
rulings,  and  until  June  27,  2002,  to 
submit  rebuttal  conunents.  We  received 
comments  and/or  rebuttal  comments 
from  petitioners  and  respondents  from 
various  countries  subject  to  these 
investigations  of  cold-rolled  steel.  In 
addition,  on  June  13,  2002,  North 
American  Metals  Company  (an 
interested  party  in  the  Japanese 
proceeding)  filed  a  request  that  the 
Department  issue  a  "correction"  for  an 
already  excluded  product.  On  July  8, 
2002,  the  petitioners  objected  to  this 
request. 

At  the  request  of  multiple 
respondents,  the  Department  held  a 
public  hearing  with  respect  to  the 
Preliminary  Scope  Rulings  on  July  1, 
2002.  The  Department's  final  decisions 
on  the  scope  exclusion  requests  are 
addressed  in  the  "Scope  of 
Investigation"  section  below. 

Scope  of  Investigation 

For  purposes  of  this  investigation,  the 
products  covered  are  certain  cold-rolled 
(cold-reduced)  flat-rolled  carbon-quality 
steel  products,  A  full  description  of  the 
scope  of  this  investigation  is  contained 
in  "Appendix  I"  attached  to  the  Notice 
of  Correction  to  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products 
from  Australia.  67  FR  52934  (August  14, 
2002).  For  a  complete  discussion  of  the 
comments  received  on  the  Preliminary 
Scope  Rulings,  see  the  memorandum 
regarding  "Issues  and  Decision 
Memorandum  for  the  Final  Scope 
Rulings  in  the  Antidumping  Duty 


Investigations  on  Certain  Cold-Rolled 
Carbon  Steel  Flat  Products  from 
Argentina,  Australia,  Belgium,  Brazil, 
France,  Germany,  India,  Japan,  Korea, 
the  Netherlands,  New  Zealand,  the 
People's  Republic  of  China,  the  Russian 
Federation,  South  Africa,  Spain, 
Sweden,  Taiwan,  Thailand,  Turkey,  and 
Venezuela,  and  in  the  Coimtervailing 
Duty  Investigations  of  Certain  Cold- 
Rolled  Carbon  Steel  Flat  Products  from 
Argentina,  Brazil,  France,  and  Korea," 
dated  July  lO,  2002,  which  is  on  file  in 
the  CRU. 

Period  of  InvMtigation 

The  period  of  investigation  (POI)  is 
July  1,  2000  through  June  30,  2001,  This 
period  corresponds  to  the  four  most 
recent  fiscal  quarters  prior  to  the  month 
of  the  filing  of  the  petition  (i.e., 
September  2001). 

Verification 

As  provided  in  section  782{i)  of  the 
Act,  we  conducted  verification  of  the 
cost  and  sales  information  submitted  by 
the  respondent.  We  used  standard 
verification  procedures  including 
examination  of  relevant  accounting  and 
production  records,  and  original  source 
documents  provided  by  the  respondent. 

AnalytiM  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  this 
antidumping  proceeding  are  listed  in 
the  appendix  to  this  notice  and 
addressed  in  the  Issues  and  Decision 
Memorandum  from  Holly  A.  Kuga  to 
Faryar  Shirzad  RE:  the  Antidumping 
Duty  ("AD")  Investigation  of  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products 
from  The  Netherlands,  ("Decision 
Memorandum"),  dated  September  23, 
2002,  which  is  on  file  in  room  B-099  of 
the  main  Department  of  Commerce 
building,  and  which  is  hereby  adopted. 
In  addition,  a  complete  version  of  the 
Decision  Memorandum  can  be  accessed 
directly  on  the  World  Wide  Web  at 
http://ia.ita.doc.gov/.  The  paper  and 
electronic  versions  of  the  Decision 
Memorandum  are  identical  in  content. 

Changes  Since  the  Preliminary 
Determination 

Based  on  our  findings  at  verification, 
and  analysis  of  comments  received,  we 
have  made  adjustments  to  the 
preliminary  determination  in 
calculating  the  final  dumping  margin  in 
this  proceeding.  These  adjustments  are 
discussed  in  the  Decision  Memorandum 
for  this  investigation,  and  include: 

— Excusing  Corns  from  reporting 
downstream  sales  by  its  bcmkrupt 
affiliate  GalvPro; 
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— Excluding  Corns'  sales  to  its  affiliate 

GalvPro  from  the  U.S.  sales  database; 
— ^Adding  RBC  galvanizing  costs  to  the 

further  manufecturing  field; 
— Calculating  a  revised  bad  debt 

expense  for  CSBV; 
— Conrecting  clerical  errors  identified  at 

verification; 
— Revising  the  VCOM  field  in  the  cost 

of  production  and  constructed  value 

calcvdations; 
— Revising  further  manufacturing 

general  and  administrative  ("G&A") 

expenses;  and 
— Calculating  a  separate  G&A  rate  for 

each  further  manufacturing  company. 

Use  of  Facts  Available 

Far  a  discussion  of  our  application  of 
facts  available,  see  the  "Facts  Available" 
section  of  the  Decision  Memorandum, 
which  is  on  file  in  B-099  and  available 
on  the  Web  at  ia.ita.doc.gov/fimy 
fmhome. 

Critical  Ciraunstaiices 

Section  733(e)(1)  of  the  Act  provides 
that  if  a  petitioner  alleges  critical 
circiunstances,  the  Department  will 
determine,  on  the  basis  of  the 
information  available  at  the  time, 
whether  there  is  a  reasonable  basis  to 
believe  or  suspect  that  (i)  there  is  a 
history  of  dimiping  and  material  injury 
by  reason  of  dvunped  imports  in  the 
United  States  or  elsewhere  of  the  subject 
merchandise,  or  (ii)  the  person  by 
whom,  or  for  whose  accoimt,  the 
merchandise  was  imported  knew,  or 
should  have  known  Aat  the  exporter 
was  selling  the  subject  merchandise  at 
LTFV  and  that  there  would  be  material 
injury  by  reason  of  such  sales  (see 
733(e){l)(A}(i)  and  (ii)),  and  there  have 
been  massive  imports  of  the  subject 
merchandise  over  a  relatively  short 
period  (section  733(e)(1)(B). 

In  the  Notice  of  Preliminary 
Determinations  of  Critical 
Circumstances:  Certain  Cold-Rolled 
Caibon  Steel  Flat  Products  From 
Australia,  the  People's  Republic  of 
China,  India,  the  Republic  of  Korea,  the 
Netherlands,  and  the  Russian 
Federation,  67  FR  19157  (April  18, 
2002),  we  preliminarily  found  that  both 
criteria  for  critical  circumstances,  i.e.,  a 
history  of  injurious  dumping  and 
massive  imports  of  subject  merchandise, 
exist.  For  the  reasons  discussed  in  the 
Decision  Memorrmdum,  we  continue  to 
find  that  critical  circiunstances  exist  in 
this  final  determination  pursuant  to 
section  735(a)(3)  of  the  Act. 

Continuatioa  of  Suqiension  of 
Liquidation 

In  accordance  with  section 
735(c)(1)(B)  of  the  Act,  we  are  directing 


the  Customs  Service  to  continue  to 
suspend  liquidation  of  all  entries  of 
certain  cold-rolled  carbon  steel  flat 
products  from  The  Netherlands  that  are 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date 
which  is  90  days  prior  to  the  date  of 
publication  of  the  preliminary 
determination.  The  Customs  Service 
shall  continue  to  require  a  cash  deposit 
or  the  posting  of  a  bond  based  on  the 
estimated  weighted-average  dumping 
margins  shown  below.  The  suspension 
of  liquidation  instructions  will  remain 
in  effect  uintil  further  notice. 

We  determine  that  the  following 
weighted-average  dumping  margins 
exist  for  The  Netherlands: 


Manufacturer/exporter 

Margin 
(percent) 

Cnr^K:  Ria^l  Fl^/ 

6.28 

All  Others        

6.28 

International  Trade  Commission 
Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the 
International  Trade  Commission  (FTC)  of 
our  determinations.  The  ITC  wall 
determine,  within  45  days,  whether 
imports  of  subject  merchandise  from  the 
Netherlands  are  causing  material  injury, 
or  threaten  material  injury,  to  an 
industry  in  the  United  States.  If  the  ITC 
determines  that  material  injury  or  threat 
of  injury  does  not  exist,  the  proceedings 
will  be  terminated  and  all  securities 
posted  will  be  refunded  or  canceled.  If 
the  ITC  determines  that  such  injury 
does  exist,  the  Department  will  issue 
antidumping  orders  directing  Customs 
Service  officials  to  assess  antidumping 
duties  on  all  imports  of  the  subject 
merchandise  entered,  or  withdrawn 
from  warehouse  for  consumption  on  or 
after  the  effective  date  of  the  suspension 
of  liquidation. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  imder  APO  in  accordance 
with  19  CFR  351.305.  Timely 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  determination  is  issued  and 
published  in  accordance  Mrifh  sections 
735(d)  and  777(i)(l)  of  the  Act 


Dated:  Septeinl}er  23,  2002. 
Faiyar  Shizad, 
Assistant  Secretary  for  Import 
Administration. 

Appendix — Issues  Covered  in  Decision 
Nfemorandum 

Sales  Issues 

1.  Excusing  Corus  from  reporting 

downstream  sales  by  its  bankrupt 
affiliate  GalvPro,  LP  ("GalvPro") 

2.  Missing  payment  dates  for  certain  U.S. 

sales 

3.  Rafferty-Brown  Inc.  of  Connecticut 

("RBC")  galvanizing  costs 

4.  Scrap  Recovery  Offset  to  U.S.  warranty 

expenses 

5.  Applying  adverse  facts  available  to 

calculate  Corus'  less  than  fair  value 
("LTFV")  margins 

6.  Sufficiency  of  petition  to  provide  the  basis 

for  initiation 

7.  Classifying  Corns'  U.S.  sales  as  export 

price  ("EP")  sales  or  constructed  export 
price  ("CEP")  sales 

8.  CEP  offset 

9.  Whether  GalvPro's  unpaid  sales  should  be 

treated  as  a  bad  debt  expense 

10.  Critical  circumstances 

11.  "2^roing"  methodology 

12.  Clerical  error  in  the  margin  program 

13.  Clerical  Errors  Identified  at  Verification 

14.  Variable  Cost  of  Manufacture  ("VCOM") 

Calculation 

Cost  Issues 

15.  Non-Prime  Offset  to  Standard  Costs        ~" 

16.  General  and  Administrative  ("G&A") 

Expenses 

17.  Corporate  Rationalization  Charges — G&A 

Expenses 

18.  Extraordinary  Charges — G&A  Expenses 

19.  Further-Manufacturing  Overhead 

20.  Further-Manufecturing  G&A  Expenses 

21.  Inter-company  Charges — Further- 

Manufacturing  G&A  Expenses 

22.  Corporate  Rationalization  versus  Group 

G&A — Fiuther-Manufacturing  G&A 
Expenses 

[FR  Doc.  02-24790  Filed  10-2-02;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-427-«22] 

Notice  of  Hnai  Determirmtion  of  Sales 
at  Lsss  Than  Fair  Vaius;  Certain  Cold- 
Rolled  Carbon  Steel  Flat  Products 
From  France 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  October  3,  2002. 
FOR  FURTHER  INFORMATXM  CONTACT: 
Angelica  Mendoza,  John  Drury  or 
Abdelali  Elouaradia  at  (202)  482-3019, 
(202)  482-0195  and  (202)  482-1374, 
respectively;  AD/CVD  Enforcement, 
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Office  8,  Group  m,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Conunerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230. 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  eSective  date  of  the  amendinents 
made  to  the  Tariff  Act  of  1930  (the  Act) 
hy  the  Uruguay  Round  Agreements  Act. 
In  addition,  unless  otherwise  indicated, 
all  citations  to  the  Department  of 
Commerce  (Department)  regulations  are 
to  the  regulations  at  19  CFR  part  351 
(April  2001). 

Final  Determination 

We  determine  that  certain  cold-rolled 
carbon  steel  flatproducts  (cold-rolled 
steel)  from  France  are  being  sold,  or  are 
likely  to  be  sold,  in  the  United  States  at 
less  than  feir  value  (LTFV),  as  provided 
in  section  735  of  the  Act.  The  estiniated 
margins  of  sales  at  LTFV  are  shown  in 
the  "Suspension  of  Liquidation"  section 
of  this  notice. 

Case  History 

On  May  4,  2001,  the  Department 
issued  its  negative  preliminary 
determination  in  this  proceeding.  See 
Notice  of  Preliminary  Determination  of 
Sales  at  Not  Less  than  Fair  Value: 
Certain  Cold-Rolled  Caibon  Steel  Flat 
Products  from  France,  67  FR  31204 
(May  9,  2002)  (Preliminary 
Determination).  That  preliminary 
determination  covered  the  following 
mantifacturer/exporter,  Usinor  Group 
(Usinor).  Since  the  publication  of  the 
Preliminary  Determination  the 
following  events  have  occurred. 

On  May  21,  2002,  the  Department 
published  in  the  Federal  Register  its 
amended  preliminary  determination. 
See  Notice  of  Amended  Preliminary 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Certain  Cold-Rolled  Carbon  Steel 
Flat  Products  from  France.  67  FR  37387 
(May  29,  2002)  (Amended  Prelim). 

On  May  23,  2002,  Usinor  requested 
that  the  Department  postpone  its  final 
determination  until  not  later  than  135 
days  after  the  date  of  the  publication  of 
the  preliminary  determination  in  the 
Federal  Register  and  requested  an 
extension  of  the  provisional  meastires. 
On  June  6,  2002,  we  extended  the  final 
determination  until  not  later  than  135 
days  after  the  publication  of  the 
preliminary  determination  in  the 
Federal  Register.  See  Notice  of 
Postponement  of  Final  Determination  of 
Antidumping  Duty  Investigation: 
Certain  Cold-Rolled  Carbon  Steel  Flat 


Products  from  France,  67  FR  40911-01 
Qune  14,  2002). 

The  Department  verified  sections  A 
and  B  of  Usinor's  responses  from  May 
13,  2002,  through  May  24,  2002,  at 
Usinor's  facilities  in  Florange  (for  SoUac 
Atlantique  S.A.,  SoUac  Lorraine,  S.A., 
and  Usinor  Packaging,  S.A.),  Montataire 
(Societe  Lorraine  de  Produits 
Metallurgiques  (SLPM)),  and  Rheims, 
France  (Fhroduits  d'Usines 
Metallurgiques  (PUM)).  From  June  17, 
2002,  through  June  19.  2002,  the 
Department  verified  section  C  of 
Usinor's  responses  at  Usinor  Steel 
Coiporation.  Inc.'s  (USC),  its  U.S. 
affiliate,  headquarters  in  New  York, 
New  York.  The  Department  also  verified 
section  D  of  Usinor's  responses  from 
June  19,  2002,  through  June  28,  2002,  at 
Usinor's  facilities  in  Florange,  France. 
See  Memorandum  For  the  File;  "Home 
Market  Sales  Verification  of  Section  B 
Questionnaire  Responses  Submitted  by 
Usinor  in  the  Antidumping  Duty 
Investigation  of  Certain  Cold-Rolled 
Caibon  Steel  Flat  Producto,"  July  25, 
2002  (Verification  Report),  to  Richard 
Weible.  Director,  Office  8;  "United 
States  Sales  Verification  of  Section  C 
Questionnaire  Responses  Submitted  by 
Usinor  in  the  Antidimiping  Duty 
Investigation  of  Certain  Cold-Rolled 
Carbon  Steel  Flat  Products  from 
France."  July  24,  2002  (U.S.  Verification 
Report),  to  Neal  M.  Halper,  Director, 
Office  of  Accounting;  "Verification 
Report  on  the  Cost  of  Production  ahd 
Constructed  Value  Data  Submitted  by 
Usinor."  July  17,  2002  (Cost  Verification 
Report).  Public  versions  of  these,  and  all 
other  Departmental  memoranda  referred 
to  herein,  are  on  file  in  the  Central 
Records  Unit,  room  B-099  of  the  main 
Commerce  building. 

On  May  20,  2002,  one  of  the 
petitioners  (Nucor  Corporation) 
requested  a  public  hearing  in  this 
investigation.  The  remaining  petitioners 
(Bethlehem  Steel  Corporation,  National 
Steel  Corporation,  United  States  Steel 
Corporation,  Steel  Dynamics,  Inc.,  WCI 
Steel.  Inc.,  and  Weirton  Steel 
Corporation)  requested  a  public  hearing 
on  June  10,  2002.  We  did  not  receive  a 
request  for  hearing  from  Usinor.  On 
August  9,  2002,  the  petitioner  which 
first  requested  a  public  hearing 
withdrew  its  request  for  a  pubUc 
hearing.  On  August  12,  2002,  the 
remaining  petitioners  withdrew  their 
request  for  a  public  hearing.  On  August 
7,  2002,  we  received  case  briefs  frt>m 
Usinor  and  petitioners.  We  received 
rebuttal  briefs  ttom  all  parties  on  August 
12,  2002. 

With  respect  to  scope,  in  the 
preliminary  LTFV  determinations  in 
these  cases,  the  Department 


preliminarily  excluded  certain  porcelain 
enameling  steel  from  the  scope  of  these 
investigations.  See  Scope  Appendix  to 
the  Notice  of  Preliminary  Determination 
of  Sales  at  Less  Than  Fair  Value:  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products 
fium  Argentina,  67  FR  31181  (May  9. 
2002)  (Scope  Appendix — Argentina 
Preliminary  LITV  Determination).  On 
June  13,  2002,  we  issued  a  preliminary 
decision  on  the  remaining  75  scope 
exclusion  requests  filed  in  a  number  of 
the  on-going  cold-rolled  steel 
investigations  (see  the  Jime  13,  2002, 
memorandum  regarding  "Preliminary 
Scope  Rulings  in  the  Antidimiping 
Investigations  on  Certain  Cold-RoUed 
Carbon  Steel  Flat  Products  from 
Argentina,  Australia,  Belgium,  Brazil, 
France,  Germany,  India,  Japan,  Korea, 
the  Netherlands,  New  Zealcmd,  the 
People's  Republic  of  China,  the  Russian 
Federation,  South  Africa,  Spain, 
Sweden,  Taiwan,  Thailand,  Turkey,  and 
Venezuela,  and  in  the  Countervailing 
Duty  Investigations  of  Certain  Cold- 
Rolled  Carbon  Steel  Flat  Products  from 
Argentina.  Brazil,  France,  and  Korea" 
(Preliminary  Scope  Rulings),  which  is 
on  file  in  the  Department's  Central 
Records  Unit  (CRU),  room  B-099  of  the 
main  Department  building.  We  gave 
parties  until  Jime  20,  2002,  to  comment 
on  the  preliminary  scope  rulings,  and 
until  June  27,  2002,  to  submit  rebuttal 
comments.  We  received  comments  and/ 
or  rebuttal  comments  from  petitioners 
and  respondents  bom  various  countries 
subject  to  these  investigations  of  cold- 
rolled  steel.  In  addition,  on  June  13. 
2002,  North  American  Metals  Company 
(an  interested  party  in  the  Japanese 
proceeding)  filed  a  request  that  the 
Department  issue  a  "correction"  for  an 
already  excluded  product.  On  July  8. 
2002,  the  petitioners  objected  to  this 
request. 

At  the  request  of  multiple 
respondents,  the  Department  held  a 
public  hearing  with  respect  to  the 
Preliminary  Scope  Rulings  on  July  1, 
2002.  The  Department's  final  decisions 
on  the  scope  exclusion  requests  are 
addressed  in  the  "Scope  of 
Investigation"  section  below. 

Period  of  Investigation 

The  period  of  investigation  (POI)  is 
July  1,  2000,  through  June  30,  2001. 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  this 
investigation  are  addressed  in  the 
"Issues  and  Decision  Memorandimi" 
(Decision  Memorandum)  from  Joseph  A. 
Spetrini,  Deputy  Assistant  Secretary.    . 
Import  Administration,  to  Faryar 
Shirzad,  Assistant  Secretary  for  Import 
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Administration,  dated  September  23, 
2002,  which  is  hereby  adopted  by  this 
notice.  A  list  of  the  issues  which  parties 
have  raised  and  to  which  we  have 
responded,  all  of  which  are  in  the 
Decision  Memorandum,  is  attached  to 
this  notice  as  an  Appendix.  Parties  can 
find  a  complete  discussion  of  all  issues 
raised  in  this  review  and  the 
corresponding  recommendations  in  this 
public  memorandum  which  is  on  file  in 
B-099. 

In  addition,  a  complete  version  of  the 
Decision  Memorandimi  can  be  accessed 
directly  qjq  the  World  Wide  Web  at 
http://www.ia.ita.doc.gov/fm.  The  paper 
copy  and  electronic  version  of  the 
Decision  Memorandiun  are  identical  in 
content. 

Scope  of  Investigation 

For  purposes  of  this  investigation,  the 
products  covered  are  certain  cold-rolled 
(cold-reduced)  flat-rolled  carbon-quality 
steel  products.  A  full  description  of  the 
scope  of  this  investigation  is  contained 
in  "Appendix  I"  attached  to  the  Notice 
of  Correction  to  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products 
from  Australia,  67  FR  52934  (August  14, 
2002).  For  a  complete  discussion  of  the 
comments  received  on  the  Preliminary 
Scope  Rulings,  see  the  memorandum 
regarding  "Issues  and  Decision 
Memorandum  for  the  Final  Scope 
Rulings  in  the  Antidumping  Duty 
Investigations  on  Certain  Cold-Rolled 
Caibon  Steel  Flat  Products  from 
Argentina,  Australia,  Belgium,  Brazil, 
France,  Germany,  India,  Japan,  Korea, 
the  Netherlands,  New  Zealand,  the 
People's  RepublicjDf  China,  the  Russian 
Federation,  South  Africa,  Spain, 
Sweden,  Taiwan,  Thailand,  Tiukey,  and 
Venezuela,  and  in  the  Countervailing 
Duty  Investigations  of  Certain  Cold- 
Rolled  Carbon  Steel  Flat  Products  from 
Argentina,  Brazil,  France,  and  Korea," 
dated  July  10,  2002,  which  is  on  file  in 
theCRU. 

Changes  Since  the  Preliminary 
Determination 

Based  on  our  analysis  of  comments 
received  and  findings  at  verification,  we 
have  made  certain  changes  in  the 
margin  calculations.  These  changes  are 
noted  in  various  sections  of  the  Decision 
Memorandum,  accessible  in  B-099  and 
on  the  Web  at  http://www.ia.ita.doc.gov/ 
fm.  j 

Use  of  Facts  Available 

In  accordance  with  section  776  of  the 
Act,  we  have  determined  that  the  use  of 
facts  available  is  appropriate  for  certain 
portions  of  our  analysis  of  Usinor.  For 
a  discussion  of  our  determination  with 


respect  to  these  matters,  see  the 
Decision  Memorandiun. 

Continuation  of  Suspension  of 
Liquidation 

In  accordance  with  section 
735(c)(l)(B)(ii)  of  the  Act,  for  Usinor,  we 
are  directing  the  Customs  Service  to 
continue  to  suspend  liquidation  of  all 
entries  of  subject  merchandise  from 
France  that  are  entered,  or  withdrawn 
from  warehouses,  for  consumption  on  or 
after  May  29,  2002,  the  date  of 
publication  of  the  Amended  Preliminary 
Determination  in  the  Federal  Register. 
The  Customs  Service  shall  continue  to 
require  a  cash  deposit  or  posting  of  a 
bond  equal  to  the  estimated  amoimt  by 
which  the  normal  value  exceeds  the 
U.S.  price  as  shown  below.  This 
suspension-of-liquidation  instruction 
will  remain  in  effect  until  further  notice. 

We  determine  that  the  following 
weighted-average  dumping  margins 
exist  for  the  period  July  1,  2000,  through 
June  30,  2002: 


Manufacturer/exportef 

Margin 
(percent) 

Usinor  Group  

11.59 

All  Ottiers 

11.59 

ITC  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the 
International  Trade  Commission  (ITC)  of 
our  determination.  As  our  final 
determination  is  affirmative,  the  ITC 
will  determine, within  45  days,  whether 
these  imports  are  causing  material 
injury,  or  threat  of  material  injury,  to  an 
industry  in  the  United  States.  If  the  ITC 
determines  that  material  injury  or  threat 
of  injury  does  not  exist,  the  proceeding 
will  be  terminated  and  all  securities 
posted  will  be  refunded  or  canceled.  If 
the  ITC  determines  that  such  injury 
does  exist,  the  Department  will  issue  an 
antidumping  order  directing  Customs 
officials  to  assess  antidumping  duties  on 
all  imports  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse 
for  consumption  on  or  after  the  effective 
date  of  the  suspension  of  liquidation. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
735(d)  and  777(i)(l)  of  the  Act. 

Dated:  September  23,  2002. 
Faryar  Shirzad, 

Assistant  Secretary  for  Import 
Administration. 

Appendix  I — Issues  in  Decision 
Memorandum 

1.  Downstream  Sales  to  Affiliated  Parties 

2.  Collapsing  of  Downstream  Producers 

3.  "Exempted"  Steel  Service  Centers  that 

Failed  the  Arm's-Length  Test 


4.  Constructed  Export  Price  (CEP)  Offset 
S.^CEP  Profit 

6.  Home  Market  Indirect  Selling  Expenses 

7.  Home  Market  Credit  Expense 

8.  Home  Market  Credit  Expense  for  Sales  by 

SLPM 

9.  Home  Market  Inventory  Carrying  Cost 

10.  Home  Market  Movement  Expenses 

11.  Home  Market  Warranty  Expense 

12.  Home  Market  Adjustment  to  Normal 

Value 

13.  Commissions  Paid  to  Affiliated  Parties 

14.  Inland  Freight  to  Warehouse  Expense  for 

Sales  by  SLPM 

15.  U.S.  Indirect  Selling  Expense 

16.  use's  Accounts  Receivables 

Securitization  Program 

17.  U.S.  Credit  Expense  Calculation 

18.  U.S.  Movement  Expenses 

19.  U.S.  Sales  Not  Previously  Reported 

20.  U.S.  Sales  of  "Non-Prime"  Merchandise 

21.  Weighted- Average  Margin  Calculation — 

Zeroing  Negative  Margins 

22.  Unreconcilable  Differences 

23.  By-Product  Offset 

24.  Rail  Rental  Revenues 

25.  Major  Input  Rule — Sales  to  Affiliated 

Resellers 

26.  Major  Input  Rule — Usinor  Purchases  from 

Affiliates 

27.  Disregarded  Transactions 

28.  Miscellaneous  Selling,  General  and 

Administrative  (SG&A)  Related  Accruals 
and  Provisions 

29.  SG&A  Expenses — Accelerated  Tax 

Depreciation 

30.  SG&A  Expenses — Foreign  Exchange 

Losses 

(FR  Doc.  02-24791  Filed  10-2-02;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-^8-834] 

Notice  of  Final  Determination  of  Sales 
at  l.ess  Than  Fair  Value:  Certain  Cold 
Rolled  CartxMi  Steel  Flat  Products 
From  Germany 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  October  3,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anya  Naschak,  Helen  Kramer,  or 
Abdelali  Elouaradia  at  (202)  482-0405, 
(202)  482-6375,  or (202)  482-1374. 
respectively;  Antidumping  and 
Coiintervailing  Duty  Enforcement  Group 
m.  Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue.  NW.,  Washington, 
DC  20230. 
SUPPLEMENTARY  INFORMATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
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the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department  of  Commerce  (Department)  • 
regulations  are  to  the  regulations  at  19 
CFR  part  351  (April  2001). 

Final  Determination 

We  determine  that  certain  cold-rolled 
carbon  steel  flat  products  (cold-rolled 
steel)  from  Germany  are  being,  or  are 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value  (LFTV),  as  provided 
in  section  735  of  the  Act.  The  estimated 
margins  are  shown  in  the  "Suspension 
of  Liquidation"  section  of  this  notice. 

Case  History 

This  investigation  was  initiated  on 
October  18,  2001.'  See  Notice  of 
Initiation  of  Antidumping  Duty 
Investigations:  Certain  Cold-Rolled 
Carbon  Steel  Flat  Products  From 
Argentina.  Australia,  Belgium,  Brazil, 
France,  Germany,  India,  Japan,  Korea, 
the  Netherlands,  New  Zealand,  the 
People's  Republic  of  China,  the  Russian 
Federation.  South  Africa,  Spain, 
Sweden,  Taiwan,  Thailand,  Turkey,  and 
Venezuela,  66  FR  54198  (October  26, 
2001).  We  published  in  the  Federal 
Register  the  preliminary  determination 
in  this  investigation  on  May  9,  2002.  See 
Notice  of  Preliminary  Determination  of 
Sales  at  Not  Less  Than  Fair  Value  and 
Postponement  of  Final  Determination: 
Certain  Cold  Rolled  Carbon  Steel  Flat 
Products  from  Germany,  67  FR  31212 
(May  9,  2002)  {Preliminary 
Determination).  We  published  in  the 
Federal  Register  the  amended 
preliminary  determination  in  this 
investigation  on  May  29,  2002.  See 
Notice  of  Amended  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Cold-Rolled  Carbon 
Steel  Flat  Products  from  Germany.  67 
FR  37385  (May  29,  2002)  (Amended 
Preliminary  Determination). 

Since  the  publication  of  the 
Preliminary  Determination  the 
following  events  have  occurred. 

With  respect  to  scope,  in  the 
preliminary  LTFV  determinations  in 
these  cases,  the  Department 
preliminarily  excluded  certain  porcelain 
enameling  steel  from  the  scope  of  these 
investigations.  See  Scope  Appendix  to 
the  Notice  of  Preliminary  Determination 
of  Sales  at  Less  Than  Fair  Value: 


<  The  petitioners  in  this  investigation  are 
Bethlebem  Steel  Corporation,  LTV  Steel  Giinpany, 
Inc..  Nucor  Corporation,  Steel  Dynamics,  Inc., 
United  States  Steel  Corporation,  WQ  Steel,  Inc.. 
and  Weirton  Steel  Corporation  (collectivriy, 
petitioners). 


Certain  Cold-Rolled  Carbon  Steel  Flat 
Products  from  Argentina,  67  FR  31181 
(May  9,  2002)  (Scope  Appendix- 
Argentina  Preliminary  LTFV 
Determination).  On  June  13,  2002,  we 
issued  a  preliminary  decision  on  the 
remaining  75  scope  exclusion  requests 
filed  in  a  number  of  the  on-going  cold- 
rolled  steel  investigations  (see  the  Jime 
13,  2002,  memorandimi  regarding 
"Preliminary  Scope  Rulings  in  the 
Antidumping  Investigations  on  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products 
firom  Argentina,  Australia,  Belgium, 
Brazil,  France,  Germany,  India,  Japan, 
Korea,  the  Netherlands,  New  Zealand, 
the  People's  Republic  of  China,  the 
Russian  Federation,  South  Africa, 
Spain,  Sweden.  Taiwan,  Thailand, 
Turkey,  and  Venezuela,  and  in  the 
Coimtervailing  Duty  Investigations  of 
Certain  Cold-Rolled  Carbon  Steel  Flat 
Products  from  Argentina,  Brazil,  France, 
and  Korea"  (Preliminary  Scope 
Rulings),  which  is  on  file  in  the 
Department's  Central  Records  Unit 
(CRU),  room  B-099  of  the  main 
Department  building).  We  gave  parties 
imtil  June  20,  2002,  to  comment  on  the 
preliminary  scope  rulings,  and  until 
Jime  27,  2002,  to  submit  rebuttal 
comments.  We  received  comments  and/ 
or  rebuttal  comments  from  petitioners 
and  respondents  from  various  coimtries 
subject  to  these  investigations  of  cold- 
rolled  steel.  In  addition,  on  Jime  13, 
2002,  North  American  Metals  Company 
(an  interested  party  in  the  Japanese 
proceeding)  filed  a  request  that  the 
Department  issue  a  "correction"  for  an 
already  excluded  product.  On  July  8, 
2002,  the  petitioners  objected  to  this 
request. 

At  the  request  of  multiple 
respondents,  the  Department  held  a 
public  hearing  with  respect  to  the 
Preliminary  Scope  Rulings  on  July  1, 
2002.  The  Department's  final  decisions 
on  the  scope  exclusion  requests  are 
addressed  in  the  "Scope  of 
Investigation"  section  below. 

On  April  26,  2002,  we  issued 
additional  supplemental  questioimaires 
for  sections  B  through  E  to  the 
respondent,  Thyssen  Knipp  Stahl  AG 
(Thyssen).  Thyssen  submitted  its 
response  to  the  supplemental  sections  B 
through  E  questionnaires  on  May  13, 
2002.  The  Department  received  requests 
for  a  public  hearing  on  May  20,  2002, 
and  June  10,  2002,  from  petitioners,  and 
from  Thyssen  on  June  5.  2002.  All 
parties  withdrew  thefr  requests  for  a 
public  hearing. 

The  Department  verified  sections  A 
and  B  of 'Thyssen's  responses  itom  May 
21.  2002,  to  May  25,  2002,  at  Thyssen's 
facilities  in  Duisbiug,  Germany;  at 
Thyssen's  trading  company  from  May 


27,  2002,  to  May  29,  2002,  in 
Langenfeld,  Germany,  and  at  Thyssen's 
affiliated  company  on  May  31,  2002,  in 
Andemach,  Germany.  The  Department 
also  verified  section  D  of  Thyssen's 
response  from  May  27,  2002,  to  May  31, 
2002,  at  Thyssen's  facilities. 
Additionally,  the  Department  verified 
sections  E  of  Thyssen's  responses  from 
June  10,  2002,  to  June  14,  2002,  at 
Thyssen's  affiliated  companies  in 
Detroit,  Michigan,  and  verified  section  C 
of  Thyssen's  response  irom  June  17, 
2002.  to  June  21.  2002.  at  Thyssen's 
affiliated  companies  in  Detroit, 
Michigan.  See  Memorandum  to  the  File: 
"Sales  Verification  of  Sections  A  and  B 
Questionnaire  Responses  Submitted  by 
Thyssen  Krupp  Stahl  AG,"  July  23, 
2002,  (Home  Market  Verification 
Report);  Memorandum  to  the  File: 
"Sales  Verification  of  Sections  A  and  C 
Questionnaire  Responses  Submitted  by 
Thyssen  Krupp  Stahl  AG,"  July  23, 
2002.  (U.S.  Verification  Report); 
Memorandum  to  Neal  Halper,  Director, 
Office  of  Accounting:  "Verification 
Report  on  the  Cost  of  Production  and 
Constructed  Value,"  July  22,  2002,  (Cost 
Verification  Report);  and  Memorandum 
to  Neal  Halper,  Director,  Office  of 
Accounting:  "Verification  Report  on  the 
Further  Manufactiuing  Cost  Data,"  July 
31,  2002,  (Further  Manufactvuing  Cost 
Verification  Report).  Public  version  of 
these  and  all  other  departmental 
memoranda  referred  to  herein  are  on  file 
in  the  CRU  room  B-099  of  the  main 
Commerce  building. 

On  August  9,  2002,  the  Department 
received  case  briefs  from  Thyssen  and 
petitioners.  On  August  14,  2002,  the 
Department  received  rebuttal  briefs  from 
Thyssen  and  petitioners.  On  August  26, 
2002,  the  Department  met  with  counsel 
for  Thyssen.  See  Memorandum  to  the 
File  regarding  Ex-Parte  Meeting  with 
Counsel  for  Respondent,  dated  August 
26,  2002. 

Period  of  Investigation 

The  POI  is  July  1 ,  2000,  through  June 
30,  2001.  This  period  corresponds  to  the 
four  most  recent  fiscal  quarters  prior  to 
the  filing  of  the  petition  in  September 
2001. 

Scope  of  Investigation 

For  purposes  of  this  investigation,  the 
products  covered  are  certain  cold-rolled 
(cold-reduced)  flat-rolled  carbon-quality 
steel  products.  For  a  full  description  of 
the  scope  of  this  investigation,  as  well 
as  a  complete  discussion  of  all  scope 
exclusion  requests  submitted  in  the 
context  of  the  on-going  cold-rolled  steel 
investigations,  please  see  the  "Scope 
Appendix"  attached  to  the  Notice  of 
Correction  to  Final  Determination  of 
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Sales  at  Less  Than  Fair  Value:  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products 
from  Australia,  67  FR  52934  (August  14, 
2002).  For  a  complete  discussion  of  the 
comments  received  on  the  Preliminary 
Scope  Rulings,  see  the  memorandum 
regarding  "Issues  and  Decision 
Memorandum  for  the  Final  Scope 
Rulings  in  the  Antidumping  Duty 
Investigations  on  Certain  Cold-Rolled 
Carbon  Steel  Flat  Products  from 
Argentina,  Australia,  Belgium,  Brazil, 
France,  Germany,  India,  Japan,  Korea, 
the  Netherlands,  New  Zealand,  the 
People's  Republic  of  China,  the  Russian 
Federation,  South  Africa,  Spain, 
Sweden,  Taiwan,  Thailand,  Turkey,  and 
Venezuela,  and  in  the  Countervailing 
Duty  Investigations  of  Certain  Cold- 
Rolled  Carbon  Steel  Flat  Products  from 
Argentina,  Brazil,  France,  and  Korea," 
dated  July  10,  2002,  which  is  on  file  in 
the  CRU.  j 

Analysis  of  Conunelits  Received 

All  issues  raised  in  the  case  briefs  by 
parties  to  this  proceeding  and  to  which 
we  have  responded  are  listed  in  the 
Appendix  to  this  notice  and  addressed 
in  the  Issues  and  Decision 
Memorandum  for  the  Antidumping 
Investigation  of  Cold  Rolled  Carbon 
Steel  Flat  Products  from  Germany; 
Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value  (Decision 
Memo),  which  is  adopted  by  this  notice. 
Parties  can  find  a  complete  discussion 
of  the  issues  raised  in  this  investigation 
and  the  corresponding 
recommendations  in  this  public 
memorandum,  which  is  on  file  in  the 
Central  Records  Unit,  room  B-099  of  the 
main  Commerce  Building.  In  addition,  a 
complete  version  of  the  Decision 
Memorandimi  can  be  accessed  directly 
on  the  World  Wide  Web  at  http:// 
ia.ita.doc.gov/fm/index.html.  The  paper 
copy  and  electronic  version  of  the 
Decision  Memorandimi  are  identical  in 
content. 

Changes  Since  the  Preliminary 
Determination 

Based  on  our  analysis  of  comments 
received  and  findings  at  verification,  we 
have  made  certain  changes  In  the 
margin  calculation.  These  changes  are 
noted  in  various  sections  of  the  Decision 
Memo,  accessible  in  B-099  and  on  the 
World  Wide  Web  at  http:// 
www.ia.ita.doc.gov/fm. 

Use  of  Facts  Available 

In  the  Preliminary  Determination,  the 
Department  based  the  diunping  margin 
for  Thyssen  in  part  on  facts  available 
pursuant  to  section  776(b)  of  the  Act. 
The  use  of  facts  available  was  warranted 
because  Thyssen  failed  to  supply  the 


information  the  Department  requested 
for  downstream  home  market  sales 
made  by  its  affiliated  trading 
companies/service  centers.  Moreover, 
the  Department  found  that  Thyssen 
failed  to  cooperate  by  not  acting  to  the 
best  of  its  ability.  As  a  result,  pursuant 
to  section  776(b)  of  the  Act,  the 
Department  used  an  adverse  inference 
in  selecting  bom  the  facts  available. 
Specifically,  for  the  Preliminary 
Determination,  the  Department  assigned 
Thyssen  (by  control  nimiber)  the  hi^est 
gross  unit  price  and  the  lowest  or 
highest  adjustments — whichever  is 
adverse — for  sales  in  the  home  market 
within  two  widths  corresponding  to  a 
portion  of  the  widths  sold  by  Thyssen's 
affiliated  service  centers  (see  Thyssen's 
March  19,  2002,  supplemented  section  B 
response),  and  the  revised  amounts 
were  used  to  calciilate  normal  value 
(NV).  For  a  complete  explanation  of 
both  the  selection  and  application  of 
these  facts  available,  see  e.g.  Preliminary 
Determination  and  Memorandum  to  the 
File,  regarding  the  Preliminary 
Determination  Analysis,  dated  April  26. 
2002. 

In  accordance  with  section  776  of  the 
Act,  we  have  determined  that,  due  to 
Thyssen's  continued  refusal  to  supply 
the  information  requested  by  the 
Department  on  its  home  market 
downstream  sales  by  its  affiliates 
despite  its  ability  to  do  so,  and  due  to 
Thyssen's  continued  failure  to  act  to  the 
best  of  its  ability,  tfie  use  of  adverse 
facts  available  is  appropriate  in  this 
final  determination.  Accordingly,  we 
have  applied  the  highest  gross  unit  price 
and  the  lowest  or  highest  adjustments — 
whichever  is  adverse — by  control 
nimiber  to  all  sales  in  the  home  market. 
For  a  discussion  of  our  determination 
with  respect  to  these  matters,  see 
Decision  Memo  at  Comment  1. 

Suspension  of  Liquidation 

In  accordance  with  section 
735(c)(1)(B)  of  the  Act.  we  are  directing 
the  Customs  Service  to  continue  to 
suspend  all  entries  of  cold-rolled  steel 
from  Germany,  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consimiption  on  or  after  May  9.  2002, 
the  date  of  publication  of  our 
preliminary  determination.  The 
Customs  Service  shall  continue  to 
require  a  cash  deposit  or  the  posting  of 
a  bond  equal  to  the  estimated  amount  by 
which  the  normal  value  exceeds  the 
U.S.  price  as  shown  below.  These 
instructions  suspending  liquidation  will 
remain  in  effect  until  further  notice. 

We  determine  that  the  following 
weighted-average  dimiping  margin 
exists  for  the  period  July  1,  2000, 
through  June  30,  2001: 


Fxporter/manufacturer 

Margin 
(percent) 

Thyssen  Krupp  Stahl  AG 

All  Ottiers 

12.56 
12.56 

International  Trade  Commission  (ITC) 
Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  As  our  final 
determination  is  affirmative,  the  ITC 
will  determine,  within  45  days,  whether 
these  imports  are  causing  material 
injury,  or  threat  of  material  injury,  to  an 
industry  in  the  United  States.  If  die  ITC 
determines  that  material  injury,  or 
threat  of  injury  does  not  exist,  the 
proceeding  will  be  terminated  and  all< 
securities  posted  will  be  refunded  or 
cancelled.  If  the  ITC  determines  that 
such  injury  does  exist,  the  Department 
will  issue  an  antidumpings  duty  order 
directing  Customs  officials  to  assess 
antidumping  duties  on  all  imports  of  the 
subject  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consiunption  on  or  after  the  effective    . 
date  of  die  suspension  of  liquidation. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
735(d)  and  777{i)(l)  of  Uie  Act. 

Dated:  September  23,  2002. 
Faryar  Shirzad, 
Assistant  Secretary  for  Import 
Administration. 

Appendix  I:  Issues  in  Decision 
Memorandum 

Comment  1:  Use  of  Adverse  Facts  Available 

for  Home  Market  Downstream  Sales 
Comment  2:  Home  Market  Discounts 
Comment  3:  Inland  Freight.  Mill  to  Company 

Border — Movement  Expense 
Comment  4:  Home  Market  hidirect  Selling 

Expenses 
Comment  5:  Home  Market  Credit  Expenses 
Comment  6:  Date  of  Sale 
Comment  7:  Use  of  Facts  Available  for  Sales 

by  the  Budd  Company 
Comment  8:  U.S.  Sales  Clerical  Errors 
Comment  9:  U.S.  Credit  and  Inventory 

Carrying  Costs 
Comment  10:  U.S.  Indirect  Selling  Expense 
Comment  11:  Setting  Negative  Margins  to 

Zero  in  the  Calculation  of  the  Dumping 

Margin 
Comment  12:  Clerical  Corrections  in  the 

Home  Market  and  U.S.  Sales  and  Cost 

Verification  Reports 
Comment  13:  Slabs  Supplied  by  a  TKS 

affiliate 
Comment  14:  Unreconciled  Difference 
Comment  15:  Mill  Edge  Credit  in  the  U.S. 

Market 
Comment  16:  General  and  Administrative 

Expense  Ratio 
Comment  17:  Financial  Expense  Ratio 
Comment  18:  G&A  Further  Manufocturer 
Comment  19:  Depreciation  of  Machine  Tools 
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DEPARTMENT  OF  COMMERCE 

IntamationalTrade  Admintotration 

[A-307-822] 

NoliM  of  Final  Delwnilraftlon  of  Salee 
■t  LaM  Th«i  FMr  Value:  Certain  CoW- 
Roiad  Carbon  Slaal  FM  Produda 
Fran  Vanamala 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  October  3,  2002. 
FOR  FURTHER  MFORMATION  CONTACT: 
Catherine  Bertrand  or  Robrat  Boiling, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue.  NW.,  Washington. 
DC  20230;  telephone:  (202)  482-3207 
and  (202)  482-3434,  respectively. 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930.  as 
amended  ("the  Act"),  are  references  to 
the  provisions  effective  January  1, 1995. 
the  effective  date  of  the  amendinents 
made  to  the  Act  by  the  Uruguay  Round 
Agreements  Act  ("URAA").  fa  addition, 
u^ess  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  regulations  codified  at  19  CFR  part 
351  (2002). 

Final  Determination 

We  determine  that  certain  cold-rolled 
carbon  steel  flat  products  from 
Venezuela  are  being,  or  are  likely  to  be, 
sold  in  the  United  States  at  less  than  fair 
value  ("LTFV"),  as  provided  in  section 
*  735  of  the  Act.  The  estimated  margm  of 
dumping  is  showm  in  the  Continuation 
of  Suspension  of  Liquidation  section  of 
this  notice. 

Case  History 

We  published  in  the  Federal  Register 
the  preliminary  determination  in  this 
investigation  on  May  9,  2002.  See 
Notice  of  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value  and 
Postponement  of  Final  Determination: 
Certain  Cold-Rolled  Carbon  Steel  Flat 
Products  from  Venezuela,  67  FR  31273 
(May  9.  2002)  ["Preliminary 
Determination").  Since  the  publication 
of  the  Preliminary  Determination,  the 
followring  events  have  occurred. 

On  May  6.  2002.  Siderurgica  del 
Orinoco  C.A.  ("Sidor")  requested  that 
the  Department  correct  a  ministerial 
error  found  in  Sidor's  preliminary 


determination  calculations  of  the 
margin.  On  May  17,  2002.  the 
Department  determined  that,  although 
there  was  a  certain  ministerial  error,  it 
did  not  meet  the  definition  of  a 
significant  ministerial  error  within  the 
meaning  of  19  CFR  351.224(g)(1).  As  a 
result,  at  that  time  we  did  not  make  the 
sugsested  correction.  However,  we  have 
m^e  the  adjiistment  for  the  ministerial 
error  m  this  final  detemunation.  See 
Antidumping  Duty  Investigation  of 
Certain  Cold-Rolled  Carbon  Steel  Flat 
Products  from  Venezuela:  Analysis  of 
Allegation  of  Ministerial  Error 
{"Ministerial  Error  Memo")  dated  May 
17,  2002. 

On  May  10.  2002.  Sidor  submitted  a 
proposed  suspension  agreement.  See 
Suspension  Agreement  Section  below. 

On  June  17  ftrough  June  28.  2002.  the 
Department  conducted  a  verification  of 
Sidor  at  Puerto  Ordaz,  Venezuela.  On 
July  31  through  August  2.  2002,  the 
Department  conducted  a  verification  of 
Siderca  Corporation  in  Houston.  Texas. 

On  August  21,  2002,  Sidor  submitted 
its  case  brief  with  respect  to  the 
Department's  Preliminary 
Determination  and  verifications.  On 
August  22.  2002.  petitioners  submitted 
their  case  brief  with  respect  to  the 
Department's  Preliminary 
Detenrdnation  and  verifications.  On 
August  26.  2002,  petitioners  and 
respondent  submitted  rebuttal  briefs. 

Scope  of  Investigation 

With  respect  to  scope,  m  the 
preliminary  LTFV  determinations  m  all 
of  the  cold-rolled  steel  investigation 
cases,  the  Department  preliminarily 
excluded  certain  porcelain  enamelmg 
steel  from  the  scope  of  these 
investigations.  See  Scope  Appendix  to 
the  Notice  of  Preliminary  Determination 
of  Sales  at  Less  Than  Fair  Value: 
Certain  Cold-Rolled  Carbon  Steel  Flat 
Products  from  Argentina,  67  FR  31181 
(May  9,  2002)  [Scope  Appendix- 
Argentina  Preliminary  LTFV 
Determination:).  On  June  13,  2002,  we 
issued  a  preliminary  decision  on  the 
remaining  75  scope  exclusion  requests 
filed  in  a  number  of  the  on-going  cold- 
rolled  steel  investigations  [see  the  June 
13,  2002,  memorandum  regarding 
"Preliminary  Scope  Rulings  in  the 
Antidumping  Investigations  on  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products 
from  Argentina,  Australia.  Belgium. 
Brazil,  France,  Germany,  fadia,  Japan, 
Korea,  the  Netherlands,  New  Zealand, 
the  People's  Republic  of  China,  the 
Russian  Federation,  South  Africa, 
Spain,  Sweden,  Taiwan,  Thailand, 
Turkey,  and  Venezuela,  and  in  the 
Cotintervailing  Duty  favestigations  of 
Certain  Cold-Rolled  Carbon  Steel  Flat 


Products  from  Argentina,  Brazil,  France, 
and  Korea  '  [Prelirrunary  Scope  Rulingr), 
which  is  on  file  in  the  Department's 
Central  Records  Unit  ("CRU"),  room  B- 
099  of  the  main  Department  building. 
We  gave  parties  until  June  20,  2002,  to 
comment  on  the  preliminary  scope 
rulings,  and  until  Jtme  27.  2002.  to 
submit  rebuttal  comments.  We  received 
comments  and/or  rebuttal  comments 
bom  petitioners  and  respondents  frt>m 
vahous  countries  subject  to  these 
investigations  of  cold-rolled  steel.  In 
addition,  on  June  13,  2002,  North 
American  Metals  Con^>any  (an 
interested  party  in  the  Japanese 
proceeding)  filed  a  request  that  the 
Department  issue  a  "correction"  for  an 
already  excluded  product.  On  July  8, 
2002.  the  petitioners  objected  to  this 
request. 

At  the  request  of  multiple 
respondents,  the  Department  held  a 
public  hearing  with  respect  to  the 
Preliminary  Scope  Rulings  on  July  1, 
2002.  The  Department's  final  decisions 
on  the  scope  exclusion  requests  are 
addressed  in  the  following  para^aph. 

For  purposes  of  this  investigation,  the 
products  covered  are  certain  cold-rolled 
(cold-reduced)  flat-rolled  carbon-quality 
steel  products.  A  full  description  of  the 
scope  of  this  investigation  is  contained 
in  "Appendix  I"  attached  to  the  Notice 
of  Correction  to  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products 
from  Australia,  67  FR  52934  (Aug.  14, 
2002).  For  a  complete  discussion  of  the 
comments  received  on  the  Preliminary 
Scope  Rulings,  see  the  memorandum 
regarding  "Issues  and  Decision 
Memorandum  for  the  Final  Scope 
Rulings  in  the  Antidumping  Duty 
favesti^tions  on  Certam  Cold-Rolled 
Carbon  Steel  Flat  Products  from 
Argentina,  Australia,  Belgium,  Brazil, 
France.  Germany,  fadia,  Japan,  Korea, 
the  Netherlands,  New  Zealand,  the 
People's  Republic  of  China,  the  Russian 
Federation,  South  Africa,  Spain. 
Sweden,  Taiwan,  Thailand,  Turkey,  and 
Venezuela,  and  in  the  Countervailing 
Duty  Investigations  of  Certain  Cold- 
Rolled  Carbon  Steel  Flat  Products  from 
Argentma,  Brazil,  France,  and  Korea," 
dated  July  10.  2002,  which  is  on  file  in 
the  CRU. 

Period  of  Investigation 

The  period  of  mvestigation  ("POI")  is 
January  1,  2001,  throu^  June  30,  2001. 
This  period  corresponds  to  the  two  most 
recent  fiscal  quarters  prior  to  the  filing 
of  the  petition  [i.e.,  September  2001). 

Facts  Availabh 

Section  776(a)(2)  of  the  Act,  provides 
that:  ff  an  mterested  party  or  any  other 
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person  (A)  withholds  information  that 
has  been  requested  by  the  administering 
authority;  (B)  fails  to  provide  such 
information  by  the  deadlines  for  the 
submission  of  the  information  or  in  the 
form  and  maimer  requested,  subject  to 
subsections  (c)(1)  and  (e)  of  section  782; 
(C)  significantly  impedes  a  proceeding 
under  this  title;  or  (D)  provides  such 
information  but  the  information  cannot 
be  verified  as  provided  in  section  782{i), 
the  administering  authority  shall, 
subject  to  section  782(d),  use  the  facts 
otherwise  available  in  reaching  the 
applicable  determination  under  this 
title.  Because  the  cost  of  production 
data  and  constructed  value  information 
submitted  by  Sidor  could  not  be 
verified,  and  the  Department  could  not 
use  Sidor's  home  market  sales  data,  the 
Department  applied  total  facts  available 
pursuant  to  section  776(a)(2). 

Section  782(d)  of  the  Act  provides 
that,  if  the  Department  determines  that 
a  response  to  a  request  for  information 
does  not  comply  with  the  request,  the 
Department  will  inform  the  person 
submitting  the  response  of  the  nature  of 
the  deficiency  and  shall,  to  the  extent 
practicable,  provide  the  person  the 
opportimity  to  remedy  or  explain  the 
deficiency.  If  that  person  submits 
further  information  that  continues  to  be 
unsatisfactory,  or  this  information  is  not 
submitted  within  the  appUcable  time 
limits,  the  Department  may,  subject  to 
section  782(e),  disregard  all  or  part  of 
the  original  and  subsequent  responses, 
as  appropriate.  Further,  section  782(i)(l) 
states  that  Department  shall  verify  all 
information  relied  upon  in  making  a 
final  determination  in  an  investigation. 

Section  776(b)  of  the  Act  provides 
that,  if  the  Department  finds  that  an 
interested  party  "has  failed  to  cooperate 
by  not  acting  to  the  best  of  its  abiUty  to 
comply  with  a  request  for  information," 
the  Department  may  draw  an  inference 
that  is  adverse  to  the  interests  of  that 
party  in  selecting  from  among  the  facts 
otherwise  available.  Section  776(b)(4)  of 
the  Act  states  that  adverse  inferences 
may  be  based  on  any  other  information 
placed  on  the  record. 

We  find  that,  in  accordance  with 
sections  776(a)(2)(D)  and  778(b)  of  the 
Act,  the  use  of  facts  available  for  Sidor 
is  appropriate  for  this  final 
determination.  Sidor  failed  to  provide  a 
reconciliation  of  the  POI  cost  of 
manufacture  per  its  books  and  records 
to  the  per-imit  costs  reported  to  the 
Department,  thereby  negating  the 
Department's  ability  to  use  Sidor's  home 
market  sales  data.  Without  this 
reconciliation,  we  are  unable  to 
determine  whether  Sidor  accoimted  for 
all  costs  related  to  the  merchandise 
under  investigation.  As  such,  the  use  of 


facts  available  in  the  final  determination 
is  warranted  pursuant  to  section 
776(a)(2)(D)  of  the  Act. 

The  Department  appUes  adverse  facts 
available  "to  ensure  that  the  party  does 
not  obtain  a  more  favorable  result  by 
failing  to  cooperate  than  if  it  had 
cooperated  fully."  Uruguay  Round 
Agreements  Act,  Statement  of 
Administrative  Action,  H.R.  Doc  No. 
103-316,  vol.  1.  at  870  (1994)  ("SAA"). 
In  this  case,  Sidor  failed  to  cooperate  to 
the  best  of  its  abiUty  by  not  being 
adequately  prepared  for  vwification  and 
not  being  able  to  reconcile  its  own  cost 
data. 

In  selecting  from  among  the  facts 
available,  section  776(b)  of  the  Act 
authorizes  the  Department  to  use  an 
inference  that  is  adverse  to  a  party  if  the 
Department  finds  that  the  party  has 
failed  to  cooperate  by  not  acting  to  the 
best  of  its  ability  to  comply  with 
requests  for  information.  See  SAA  870. 
To  examine  whether  the  respondent 
"cooperated"  by  "acting  to  die  best  of 
its  ability"  under  section  776(b)  of  the 
Act,  the  Department  considers,  inter 
alia,  the  accuracy  and  completeness  of 
submitted  information  and  whether  the 
respondent  has  hindered  the  calcidation 
of  accurate  dumping  margins.  See,  e.g.. 
Certain  Welded  Carbon  Steel  Pipes  and 
Tubes  From  Thailand:  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  62  FR  53808  (October  16, 1997). 
In  this  case,  Sidor  has  hindered  the 
calcidation  of  an  accurate  margin. 

It  is  the  Department's  practice  to 
assign  the  highest  rate  from  any  segment 
of  a  proceeding  as  total  adverse  facts 
available  when  a  respondent  fails  to 
cooperate  to  the  best  of  its  ability.  See, 
e.g.,  Stainless  Steel  Plate  in  Coils  From 
Taiwan;  Preliminary  Results  and 
Rescission  in  Part  of  Antidumping  Duty 
Administrative  Review,  67  FR  5789 
(February  7,  2002)  ("Consistent  with 
Department  practice  in  cases  where  a 
respondent  fails  to  cooperate  to  the  best 
of  its  ability,  and  in  keeping  with 
section  776(b)(3)  of  the  Act,  as  adverse 
facts  available  we  have  applied  a  margin 
based  on  the  highest  margin  from  this  or 
any  prior  segment  of  the  proceeding."). 
Therefore,  the  Department  is  applying 
the  rate  from  the  Preliminary 
Determination  to  Sidor  for  this  Final 
Determination.  We  are  appl)dng  the 
petition  rate  for  the  All  Other's  Rate.  See 
All  Other's  Rate  Section  below. 

All  Other's  Rate 

Section  735(c)(5)(B)  of  Uie  Act 
provides  that,  where  the  estimated 
weighted-average  dumping  margins 
established  for  all  exporters  and 
producers  individually  investigated  are 
zero  or  de  minimis  margins,  or  are 


determined  entirely  under  section  776 
of  the  Act,  the  Department  may  use  any 
reasonable  method  to  establish  the 
estimated  "all-others"  rate  for  exporters 
and  producers  not  individually 
investigated.  This  provision 
contemplates  that  we  weight-average 
margins  other  than  facts  available 
margins  to  establish  the  "all  others" 
rate.  Where  the  data  does  not  permit 
weight-averaging  such  rates,  the  SAA  at 
873  provides  that  we  may  use  other 
reasonable  methods.  Because  the 
petition  in  this  case  contained  only  an 
estimated  price-to-price  dumping 
margin,  which  the  Department  adjusted 
for  purposes  of  initiation,  there  are  no 
additional  estimated  margins  available 
with  which  to  create  the  "all  others" 
rate.  See  Notice  of  Final  Determination 
of  Sales  at  Less  Than  Fair  Value: 
Welded  Large  Diameter  Line  Pipe  From 
Mexico,  67  FR  566,  567-68  (January  4, 
2002). 

Therefore,  we  are  not  applying  Sidor's 
adverse  rate  frtim  the  final 
determination  to  the  All  Other's  Rate, 
but  instead  are  using  the  lower  petition 
rate  as  we  recognize  that 
nonparticipatin^  parties  have  no 
culpability  for  the  absence  of  company- 
specific  information  on  the  record  and 
should  not  receive  the  adverse  facts 
available  rate.  See  Notice  of  Final 
Determinations  of  Sales  at  Less  Than 
Fair  Value:  Certain  Cold-Rolled  Flat- 
Rolled  Carbon-Quality  Steel  Products 
From  Argentina,  Japan  and  Thailand, 
65  FR  5520  (February  4,  2000). 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  brief  by 
parties  to  this  investigation  are 
addressed  in  the  Decision 
Memorandum,  which  is  hereby  adopted 
by  this  notice.  A  list  of  the  issues  which 
parties  raised,  and  to  which  we  have 
responded,  all  of  which  are  in  the 
Decision  Memorandum,  is  attached  to 
this  notice  as  an  Appendix.  Parties  can 
find  a  complete  discussion  of  all  issues 
raised  in  this  investigation  and  the 
corresponding  recommendations  in  this 
public  memorandum,  which  is  on  file  in 
B-099.  In  addition,  a  complete  version 
of  the  Decision  Memorandum  can  be 
accessed  directly  on  the  World  Wide 
Web  at  http://ia.ita.doc.gov/fm/.  The 
paper  copy  and  electronic  version  of  the 
Decision  Memorandum  are  identical  in 
content. 

Changes  Since  the  Preliminary 
Determination 

We  have  adjusted  the  caladation 
methodology  used  in  the  Preliminary 
Determination  to  correct  for  a  clerical 
error  [see  Case  History  section  and 
Ministerial  Error  Memo)  in  determining 
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the  final  dumping  margin  in  this 
proceeding. 

Verification 

As  provided  in  section  782(i)  of  the 
Act,  we  verified  the  information 
submitted  by  the  respondent  for  use  in 
oiu-  final  determination.  We  used 
standard  verification  procedvires 
including  examination  of  relevant 
accoimting  and  production  records,  and 
original  source  documents  provided  by 
the  respondents. 

Suspension  Agreement 

On  May  10.  2002,  Sidor  submitted  a 
proposal  for  a  suspension  agreement  in 
accordance  with  the  Department's 
regulations  at  19  CFR  351.208.  On  June 
19,  2002,  the  Department  met  with 
representatives  of  Sidor  to  discuss  the 
proposed  suspension  agreement.  No 
agreement  was  concluded. 

Continuation  of  Suspension  of 
Liquidation 

In  accordance  with  section 
735(c)(1)(B)  of  the  Act,  we  are  directing 
the  Customs  Service  to  continue  to  - 
suspend  all  entries  of  cold-rolled  steel 
from  Venezuela,  that  are  entered,  or 
withdrawn  frt>m  warehouse,  for 
consimiption  on  or  after  May  9,  2002, 
the  date  of  publication  of  our 
preliminary  determination.  The 
Customs  Service  shall  continue  to 
require  a  cash  deposit  or  the  posting  of 
a  bond  equal  to  the  estimated  amount  by 
which  the  normal  value  exceeds  the 
U.S.  price  as  shown  below.  These 
instructions  suspending  liquidation  will 
remain  in  effect  imtil  further  notice.  The 
weighted-average  dumping  margins  are 
as  follows: 


Expofter/manufacturer 


Sidor  

AH  Others 


Weighted- 

averape 

margm 

(percent) 


Customs  Service  to  assess  antidumping 
duties  on  all  imports  of  the  subject 
merchandise  entered,  or  withdrawn 
bom  warehouse,  for  consumption  on  or 
after  the  effective  date  of  the  suspension 
of  liquidation. 

Notification  Regarding  APO 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  ("APO")  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  /iPO  in  accordance 
with  19  CFR  351.305.  Timely 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  r^ulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  determination  is  issued  and 
published  pursuant  to  sections  735(d) 
and777(i)(l)ofdieAct. 

Dated:  September  23,  2002. 

Faryar  Shirzad, 

Assistant  Secretary  for  Import 
Administration. 

Appendix  1 — General  Issues 

Comment  1 :  Reliability  of  Ckwts 

Comment  2:  Major  Inputs 

Comment  3:  Depreciation 

Comment  4:  General  and  Administrative 

Expenses  ("G&A") 
Comment  5:  Financial  Expenses 
Comment  6:  Sidor's  Home  Market  Credit 

Expenses 
Comment  7:  Constructed  Export  Price  Offset 
Comment  8:  Home  Market  Indirect  Export 

Billing  Adjustment 
Comment  9:  U.S.  Inland  Trucking  Freight 

Expense 
Comment  10:  Ministerial  Error 
Comment  11:  Ministerial  Error 
Comment  12:  Computer  Code  Language 

[FR  Doc.  02-24793  Filed  10-2-02;  8:45  am] 
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less-than-fair- value  investigatitjn  of 
certain  cold-rolled  carbon  steel  flat 
products  bom  the  Russian  Federation. 
EFFECTIVE  DATE:  October  3,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  ' 
Amy  Ryan  at  202-482-0961  or  James  C. 
Doyle  at  202-482-0159,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  1401  Constitution  Avenue, 
NW.,  Washington,  DC  20230. 


rrC  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the 
International  Trade  Commission  ("ITC") 
of  our  determination.  As  our  final 
determination  is  affirmative,  the  ITC 
will,  within  45  days,  determine  whether 
these  imports  are  materially  injuring,  or 
threaten  material  injiuy  to,  the  U.S. 
industry.  U  the  ITC  determines  that 
material  injury  or  threat  of  material 
injury  does  not  exist,  the  proceeding 
will  be  terminated  and  all  securities 
posted  will  be  refunded  or  canceled.  If 
the  ITC  determines  that  such  injury 
does  exist,  the  Department  will  issue  an 
antidumping  duty  order  directing  the 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 
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Nottca  of  Iha  Final  Datamlnation  Salas 
at  Laaa  Than  Fair  VakM  and  Critical 
Ckcumstanoaa:  Cartaki  Cold-Rollad 
Cart)on  Staal  Flat  Producto  From  tha 
Russian  Fadaratlon 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  the  final 
determination  of  sales  at  less  than  fair 
value. 


The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  ("Act"),  are  references  to  the 
provisions  effective  January  1,  1995.  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Roimd 
Agreements  Act.  In  addition,  imless 
otherwise  indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
regulations  codified  at  19  CFR  part  351 
(2001). 

Final  Determination 

We  determine  that  certain  cold-rolled 
carbon  steel  flat  products  ("cold-rolled 
steel")  from  the  Russian  Federation 
("Russia")  are  being,  or  are  likely  to  be 
sold,  in  the  United  States  at  less  than 
fair  value  ("LFTV"),  as  provided  in 
section  735  of  the  Act.  The  estimated 
margins  are  shown  in  the  "Suspension 
of  Liquidation"  section  of  this  notice. 

Background 

On  May  9,  2002,  the  Department 
published  its  preliminary  determination 
in  the  above-captioned  antidumping 
duty  investigation.  See  Notice  of 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Cold- 
Rolled  Carbon  Steel  Flat  Products  From 
the  Russian  Federation,  67  FR  31241 
(May  9.  2002)  ["Preliminary 
Determination"].  This  investigation  was 
initiated  on  October  18,  2001.'  See 
Notice  of  Initiation  of  Antidumping 
Duty  Investigations:  Certain  Cold-Rolled 
Caibon  Steel  Flat  Products  From 
Argentina.  Australia.  Belgium,  Brazil. 
France,  Germany,  India.  Japan,  Korea, 
the  Netherlands,  New  Zealand,  the 
People's  Republic  of  China,  the  Russian 
Federation,  South  Africa.  Spain, 
Sweden,  Taiwan.  Thailand,  Turkey,  and 
Venezuela,  66  FR  54198  (October  26, 
2001)  ("Initiation  Notice"). 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  determination.  No  case  <w 
rebuttal  briefs  were  submitted. 


SUMMARY:  The  Department  of  Commrace 
is  issuing  its  final  determination  of  the 


'  The  petitioners  in  thi«  investigation  are 
Bethlehem  Steel  Corporation,  LTV  Steel  Company. 
Inc.,  Nucor  Corporation.  Steel  Dynamics.  Inc.. 
United  States  Steel  Corporation.  WQ  Steel,  Inc., 
and  Weirton  Steel  Corporation  (collectively.  Ae 
petitionen). 
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On  May  13,  2002,  the  Russian 
Ministry  of  Economic  Development  and 
Trade  submitted  to  the  Department  a 
proposed  draft  of  a  suspension 
agreement  between  them  and  the 
Department.  On  May  30,  2002,  the 
Russian  government  requested  an 
extension  of  the  final  determination  in 
order  to  have  time  to  negotiate  an 
agreement  to  suspend  tiiis  investigation. 
On  August  23,  2002.  in  Washington.  DC, 
representatives  from  three  of  Russia's 
cold-roiled  produces  initialed  the 
agreed  upon  suspension  agreement. 
Please  see  lA's  Web  site  at  http:// 
www.ia.ita.doc.gov/download/russia- 
cold-rolled/ip-ltr-draft-cold-roUed-susp- 
agreement  for  the  initialed  draft 
agreement  and  cover  letter  sent  to  the 
interested  parties.  We  invited  comments 
on  the  proposed  agreement  and  received 
them  firom  petitioners  on  September  16, 
2002. 

On  September  23,  2002,  the  final 
suspension  agreement  was  signed  by 
JSC  Severstal,  Novolipetsk  Iron  and 
Steel  Corporation  and  JSC  Magnitogorsk 
Iron  and  Steel  Works,  (collectively  the 
"Russian  cold-rolled  steel  producers") 
and  the  Department,  the  effective  date 
being  September  23,  2002.  On 
September  24,  2002,  on  behalf  of  the 
Russian  cold-rolled  steel  producers,  we 
received  a  request  for  continuation  of 
the  investigation.  Pursuant  to  this 
request,  we  have  continued  and 
completed  the  investigation  in 
accordance  with  section  734(g)  of  the 
Act. 

Scope  of  Investigation 

With  respect  to  scope,  in  the 
preliminary  LTFV  determinations  in  ail 
of  the  cold-rolled  steel  investigation 
cases,  the  Department  preliminarily 
excluded  certain  porcelain  enameling 
steel  from  the  scope  of  these 
investigations.  See  Scope  Appendix  to 
the  Notice  of  Preliminary  Determination 
of  Sales  at  Less  Than  Fair  Value: 
Certain  Cold-Rolled  Carbon  Steel  Flat 
Products  from  Argentina.  67  FR  31181 
(May  9,  2002)  [" Scope  Appendix- 
Argentina  Preliminary  LTFV 
Determination").  On  June  13,  2002,  we 
issued  a  preliminary  decision  on  the 
remaining  75  scope  exclusion  requests 
filed  in  a  number  of  the  on-going  cold- 
rolled  steel  investigations  [see  the  Jime 
13,  2002,  memorandum  regarding 
"Preliminary  Scope  Rulings  in  the 
Antidumping  Investigations  on  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products 
from  Argentina,'Australia,  Belgium, 
Brazil,  France,  Germany,  India,  Japan, 
Korea,  the  Netherlands,  New  Zealand, 
the  People's  Republic  of  China,  the 
Russian  Federation,  South  Africa. 
Spain,  Sweden,  Taiwan,  Thailand, 


Turkey,  and  Venezuela,  and  in  the 
Coimtervailing  Duty  Investigations  of 
Certain  Cold-Rolled  Carbon  Steel  Flat 
Products  from  Argentina,  Brazil,  France, 
and  Korea"  {"Preliminary  Scope 
Rulings"),  which  is  on  file  in  die 
Department's  Central  Records  Unit 
("CRU"),  room  B-099  of  the  main 
Department  building.  We  gave  parties 
until  June  20,  2002,  to  comment  on  the 
preliminary  scope  rulings,  and  until 
June  27,  2002,  to  submit  rebuttal 
comments.  We  received  comments  and/ 
or  rebuttal  comments  from  petitioners 
and  respondents  from  various  coimtries 
subject  to  these  investigations  of  cold- 
rolled  steel.  In  addition,  on  June  13, 
2002,  North  American  Metals  Company 
(an  interested  party  in  the  Japanese 
proceeding)  filed  a  request  that  the 
Department  issue  a  "correction"  for  an 
already  excluded  product.  On  July  8, 
2002,  the  petitioners  objected  to  this 
request. 

At  the  request  of  multiple 
respondents,  the  Department  held  a 
public  hearing  with  respect  to  the 
Preliminary  Scope  Rulings  on  July  1, 
2002.  The  Department's  final  decisions 
on  the  scope  exclusion  requests  are 
addressed  in  the  following  paragraph. 

For  purposes  of  this  investigation,  the 
products  covered  are  certain  cold-rolled 
(cold-reduced)  flat-rolled  carbon-quality 
steel  products.  A  full  description  of  the 
scope  of  this  investigation  is  contained 
in  "Appendix  I"  attached  to  the  Notice 
of  Correction  to  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products 
from  Australia.  67  FR  52934  (Aug.  14. 
2002).  For  a  complete  discussion  of  the 
comments  received  on  the  Preliminary 
Scope  Rulings,  see  the  memorandum 
regarding  "Issues  and  Decision 
Memorandum  for  the  Final  Scope 
Rulings  in  the  Antidumping  Duty 
Investigations  on  Certain  Cold-Rolled 
Carbon  Steel  Flat  Products  from 
Argentina,  Australia,  Belgium,  Brazil, 
France,  Germany,  India,  Japan,  Korea, 
the  Netherlands,  New  Zealand,  the 
People's  Republic  of  China,  the  Russian 
Federation,  South  Africa,  Spain, 
Sweden,  Taiwan,  Thailand,  Turkey,  and 
Venezuela,  and  in  the  Countervailing 
Duty  Investigations  of  Certain  Cold- 
Rolled  Carbon  Steel  Flat  Products  from 
Argentina,  Brazil,  France,  and  Korea," 
dated  JiUy  10,  2002,  whidi  is  on  file  in 
the  CRU. 

Period  of  Investigation 

The  period  of  investigation  ("POI")  is 
January  1,  2001  through  June  30,  2001. 
This  period  corresponds  to  the  two  most 
recent  fiscal  quarters  prior  to  the  filing 
of  the  petition  (i.e.,  September  2001). 


Final  Critical  Circnmstances 
Determination 

On  November  29,  2001  and  December 
7,  2001,  four  of  the  petitioners  in  the 
investigation  (Nucor  Corporation,  Steel 
Dynamics,  Inc.,  WCI  Steel,  Inc.,  and 
Weirton  Steel  Company)  submitted  an 
allegation  of  critical  drcimistances  with 
respect  to  imports  of  cold-rolled  steel 
from  Russia  and  requested  an  expedited 
decision  in  the  matter.  On  April  10, 
2002,  the  Department  issued  its 
preliminary  affirmative  determination 
that  critical  cinnmistances  exist  with 
respect  to  imports  of  cold-rolled  steel 
from  Russia.  See  Memorandum  to 
Faryar  Shirzadfrom  Joseph  A.  Spetrini: 
Preliminary  Affirmative  Determinations 
of  Critical  Circumstances  (April  10, 
2002);  and  Notice  of  Preliminary 
Determinations  of  Critical 
Circumstances:  Certain  Cold-Rolled 
Carbon  Steel  Flat  Products  From 
Australia,  the  People's  Republic  of 
China,  India,  the  Republic  of  Korea,  the 
Netherlands,  and  the  Russian 
Federation,  67  FR  19157  (April  18. 
2002)  {"Critical  Circumstances  Notice"). 
We  received  no  comments  regarding  our 
preliminary  finding  that  critical 
circumstances  exist  for  imports  of  cold- 
rolled  steel  from  Russia.  Therefore,  we 
have  not  changed  our  determination  and 
continue  to  fiind  that  critical 
circumstances  exist  for  imports  of  cold- 
rolled  steel  from  Russia. 

Nonmarket  Economy  Country  Status 

The  Department  has  treated  Russia  as 
a  nonmarket  economy  ("NME")  coimtry 
in  all  past  antidumping  investigations. 
See,  e.g..  Notice  of  Final  Determination 
of  Sales  at  Less  Than  Fair  Value;  Solid 
Fertilizer  Grade  Ammonium  Nitrate 
from  the  Russian  Federation,  65  FR 
42669  Quly  11,  2000);  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Hot-Rolled  Flat-Rolled 
Carbon-Quality  Steel  Products  from  the 
Russian  Federation,  64  FR  38626  (July 
19, 1999);  Notice  of  Final  Determination 
of  Sales  at  Less  Than  Fair  Value: 
Certain  Cut-to-Length  Carbon  Steel  Plate 
from  the  Russian  Federation,  62  FR 
61787.  No  party  has  sought  revocation 
of  the  NME  status  in  this  investigation.^ 
Therefore,  in  accordance  with  section 
771(1)(C)  of  the  Act,  we  will  continue  to 


'  We  note  that  effective  April  1,  2002.  Russia  is 
considered  a  market  economy  country.  However, 
because  the  POI  took  place  before  this  date,  Russia 
continues  to  be  considered  an  NME  for  this 
investigation.  See  Memorandum  From  Albert  Hsu, 
Barbara  Mayer  and  Christopher  Smith  through  Jeff 
May  to  Faryar  Shirzad:  Inquiry  into  the  Status  of 
the  Russian  Federation  as  a  Non-Market  Economy 
Country  Under  the  U.S.  Antidumping  Law  (June  6. 
2002)  at  Import  Administration's  W^  site,  http:// 
www.ia.ita.doc.gov/doYmload/russia-nme-status/ 
jussia-nme-decision-finalJitml. 
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treat  Riissia  as  a  NME  country  for 
purposes  of  this  investigation. 

Russia-Wide  Rate 

In  a  NME  proceeding,  the  Department 
presumes  that  all  companies  within  the 
country  are  subject  to  governmental 
control,  and  assigns  separate  rates  only 
if  the  respondent  demonstrates  the 
absence  of  both  de  jure  and  de  facto 
governmental  control  over  export 
activities.  See  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Bicycles  From  the  People's 
Republic  of  China.  61  FR  19026, 19027 
(April  30, 1996).  As  no  party  requested 
that  it  be  assigned  a  separate  rate  in  this 
investigation,  there  was  no 
demonstration  of  eligibility  for  a 
separate  rate  under  l^e  separate  rates 
criteria.  Accordingly,  we  determine  that 
all  exporters  are  subject  to  the  Russia- 
wide  rate. 

Analysis  of  Comments  Received 

As  noted  above,  there  were  no  case  or 
rebuttal  briefe  submitted  in  this 
investigation,  nor  was  there  a  hearing. 
Additionally,  we  received  no  comments 
from  interested  parties  in  response  to 
our  preliminary  resiilts. 

Facts  Available 

Section  776(a)(2)  of  the  Act  provides 
that,  if  an  interested  party  (A)  withholds 
information  requested  by  the 
Department,  (B)  fails  to  provide  such 
information  by  the  deadline  for 
submission  of  the  information,  or  in  the 
form  and  manner  requested,  (C) 
significantly  impedes  a  proceeding 
under  the  antidimiping  statute,  or  P) 
provides  information  that  cannot  be 
**  verified,  the  Department  shall  use, 
subject  to  sections  782(d)  of  the  Act, 
facts  otherwise  available  in  reaching  the 
applicable  determination. 

Pursuant  to  section  782(e)  of  the  Act, 
the  Department  shall  not  decline  to 
consider  submitted  information  if  all  of 
the  following  requirements  are  met:  (1) 
The  information  is  submitted  by  the 
established  deadline;  (2)  the  information 
can  be  verified;  (3)  the  information  is 
not  so  incomplete  that  it  caimot  serve  as 
a  reliable  basis  for  reaching  the 
applicable  determination;  (4)  the 
interested  party  has  demonstrated  that  it 
acted  to  the  best  of  its  ability;  and  (5) 
the  information  can  be  used  without 
undue  difficulties. 

As  explained  in  the  Preliminary 
Determination,  neither  Severstal  or  the 
Government  of  Russia  ("GOR") 
responded  to  the  Department's 
questionnaire.  Without  a  response  to  the 
Department's  antidumping 
questionnaire,  we  have  no  foundation 
for  determining  a  margin.  As  done  in 


the  preliminary  determination  in  this 
investigation,  the  Department  has 
applied  facts  available  ("FA"),  in 
accordance  with  section  776(a)(2)  of  the 
Act,  in  making  our  final  antidumpiiig 
determination.  See  Preliminary 
Determination  for  a  further  discussion 
of  this  issue. 

Selection  of  Adverse  FA 

In  selecting  from  among  the  facts 
otherwise  available,  section  776(b)  of 
the  Act  provides  that  if  the  Department 
finds  the  respondent  "has  failed  to 
cooperate  by  not  acting  to  the  best  of  its 
ability  to  comply  vtrith  a  request  for 
information  *    *  *{the  Department} 
may  use  an  inference  that  is  adverse  to 
the  interests  of  that  party  in  selecting 
from  among  the  facts  otherwise 
available."  See.  e.g..  Certain  Welded 
Carbon  Steel  Pipes  and  Tubes  From 
Thailand:  Final  Results  of  Antidumping 
Duty  Administrative  Review,  62  FR 
53808,  53819-20  (October  16, 1997). 
Severstal  did  not  attempt  to  respond  to 
the  Department's  questionnaire,  but 
stated  its  intention  of  not  responding  to 
the  questionnaire  at  all.  See 
h4emorandum  to  The  File  from  fuanita 
H.  Chen:  Failure  of  Respondent  JSC 
Severstal  to  Respond  to  Questioimaire 
(February  4.  2002).  As  noted  above,  the 
GOR  also  did  not  respond  at  all  to  the 
Department's  questionnaire.  Because  the 
Department  has  determined  that  both 
Severstal  and  the  GOR  ^led  to 
cooperate  to  the  best  of  their  abilities, 
we  are  applying  an  adverse  inference 
pursuant  to  section  776(b)  of  the  Act.  As 
adverse  FA,  we  have  applied  the  margin 
from  initiation  {i.e..  the  highest  margin 
based  on  the  amended  petition),  which 
is  137.33  percent,  as  the  Russia-wide 
rate.  See  AD  Initiation  Checklist 
(October  18,  2001).  Pursuant  to  section 
776(c)  of  the  Act.  the  Department  has 
corroborated  the  137.33  percent  margin 
from  initiation  to  the  extent  practicable. 
See  Total  Facts  Available  Corroboration 
Memorandum  (April  26.  2002).  This 
Russia-wide  rate  applies  to  all  entries  of 
subject  merchandise.  See  Preliminary 
Determination  for  a  further  discussion 
of  this  issue. 

Termination  of  Suspension  of 
Liquidation 

On  September  23.  2002,  the 
Department  signed  a  suspension 
agreement  with  the  Russian  cold-rolled 
steel  producers.  Therefore,  we  will 
instruct  Customs  to  terminate  the 
suspension  of  liquidation  of  all  entries 
of  hot-rolled  steel  from  Russia.  Any  cash 
deposits  of  entries  of  hot-rolled  steel 
from  Russia  shall  be  refimded  and  any 
bonds  shall  be  released. 


On  September  24,  2002,  on  behalf  of 
the  Russian  cold-rolled  steel  producers, 
we  received  a  request  for  continuation 
of  the  investigation.  Ihirsuant  to  this 
request,  we  have  continued  and 
completed  the  investigation  in 
accordance  with  section  734(g)  of  the 
Act.  We  have  found  the  following 
weight-averaged  dumping  margin  exists 
for  the  period  January  1,  2001  through 
June  30,  2001: 


Manufacturer/exporter 


Russia-Wide  Rate 


Margin 
(percent) 


137.33 


rrc  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the 
International  Trade  Commission  ("ITC") 
of  our  determination.  Because  our  final 
determination  is  affirmative,  the  ITC 
vnll,  within  45  days,  determine  whethn 
these  imports  are  materially  injuring,  or 
threatening  material  injiuy  to.  the  U.S. 
industry.  If  the  ITC  determines  that 
material  injury,  or  threat  of  material 
injury  does  not  exist,  the  Agreement 
will  have  no  force  of  effect,  and  the 
investigation  shall  be  terminated.  See 
Section  734(f)(3)(A)  of  the  Act.  If  the 
ITC  determines  that  such  injury  does 
exist,  the  Agreement  shall  remain  in 
force  but  the  Department  shall  not  i«sue 
an  antidumping  order  so  long  as  (1)  the 
Agreement  remains  in  force,  (2)  the 
Agreement  continues  to  meet  the 
requirements  of  subsections  (d)  and  (1) 
of  the  Act,  and  the  parties  to  the 
Agreement  carry  out  their  obligations 
under  the  Agreement  in  accordance 
with  its  terms.  See  section  734(f)(3)(B) 
of  the  Act. 

Notification  Regarding  APO 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  ("APO  ")  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  /(PO  in  accordance 
with  19  CFR  351.305.  Timely 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
735(d)  and  777(i)(l)  of  the  Act. 

Dated:  September  24,  2002. 
Fuyar  Shirxad, 
Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  02-24794  Filed  10-2-02;  8:45  am] 
MJJNO  COOK  Mie-OS^ 
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DEPARTMENT  OF  COMMERCE 
international  Trada  Adminiatration 

[A-580-648] 

Notice  of  Final  Determination  of  Sales 
at  l.ess  Than  Fair  Value:  Certain  Cold- 
Rolled  CartxMi  Steel  Flat  Products 
From  Korea 

agency:  Import  Admioistration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  October  3,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Ledgerwood  at  (202)  482-3836,  or 
Mark  Young  at  (202)  482-6397,  Office  of 
AD/CVD  Enforcement  VI.  Group  U, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230. 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  ("the 
Act")  by  the  Uruguay  Round 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerce  ("the 
Department")  regulations  are  to  the 
regulations  at  19  CFR  part  351  (April 
2001).  j 

Final  Determination 

We  determine  that  certain  cold-rolled 
carbon  steel  flat  products  ("cold-rolled 
steel")  from  Korea  are  being,  or  are 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value  ("LFTV"),  as 
provided  in  section  735  of  the  Act.  The 
estimated  margins  of  sales  at  LTFV  are 
shown  in  the  Continuation  of 
Suspension  of  Liquidation  section  of 
this  notice.  . 

Case  History  I 

On  May  9,  2002,  the  Department 
published  its  preliminary  determination 
in  the  above-captioned  antidimiping 
duty  investigation.  See  Notice  of 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Cold- 
Rolled  Carbon  Steel  Flat  Products  from 
Korea.  67  FR  31255  (May  9,  2002) 
("Preliminary  Determination").  On  Jime 
28,  2002,  the  Department  published  its 
postponement  of  the  final  determination 
in  the  above  captioned  antidumping 
duty  investigation.  See  Certain  Cold- 
Rolled  Carbon  Steel  Flat  Products  from 
Korea:  Postponement  of  Final 
Determination  of  Antidumping 
Investigption,  67  FR  43582,  ("June  28. 
2002").  Since  the  preliminary 


determination,  the  following  events 
have  occurred.  In  May  2002,  the 
Department  verified  the  responses 
submitted. by  the  respondents  in  this 
investigation,  Pohang  Iron  &  Steel  Co., 
Ltd.  ("POSCO")  and  Dongbu  Steel  Co., 
Ltd.,  ("Dongbu")  (collectively,  "the 
respondents").  In  Jidy  2002,  the 
Department  conducted  the  U.S. 
subsidiary  verification  of  Pohang  Steel 
America  Corporation  ("POSAM")  and 
Dongbu  U.S.A.  Incorporated  ("Dongbu 
USA").  On  August  26,  2002,  we 
received  case  briefs  from  the 
petitioners  '  and  the  respondents.  On 
September  5,  2002,  we  received  rebuttal 
briefs  from  the  petitioners  and  the 
respondents.  A  public  hearing  was  held 
on  September  9,  2002. 

With  respect  to  scope,  in  the 
preliminary  LTFV  determinations  in 
this  and  the  companion  cold-rolled  steel 
investigations,  the  Department 
preliminarily  excluded  certain  porcelain 
enameling  steel  bom  the  scope  of  these 
investigations.  See  Scope  Appendix  to 
the  Notice  of  Preliminary  Determination 
of  Sales  at  Less  Them  Fair  Value: 
Certain  Cold-Rolled  Carbon  Steel  Flat 
Products  from  Argentina,  67  FR  31181 
(May  9,  2002)  {Scope  Appendix- 
Argentina  Preliminary  LTFV 
Determination).  On  Jime  13,  2002,  we 
issued  a  preliminary  decision  on  the 
remaining  75  scope  exclusion  requests 
filed  in  a  number  of  the  on-going  cold- 
rolled  steel  investigations  (see  the  June 
13,  2002,  memorandum  regarding 
"Preliminary  Scope  Rulings  in  the 
Antidumping  Investigations  on  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products 
frxim  Argentina,  Australia,  Belgiimi, 
Brazil,  France,  Germany,  India,  Japan, 
Korea,  the  Netherlands,  New  Zealand, 
the  People's  Republic  of  China,  the 
Russian  Federation,  South  Africa, 
Spain,  Sweden,  Taiwan,  Thailand, 
Turkey,  and  Venezuela,  and  in  the 
Countervailing  Duty  Investigations  of 
Certain  Cold-Rolled  Carbon  Steel  Flat 
Products  irom  Argentina,  Brazil,  France, 
and  Korea"  (Preliminary  Scope  Rulings), 
which  is  on  file  in  the  Department's 
Central  Records  Unit  ("CRU"),  room  B- 
099  of  the  main  Department  building. 
We  gave  parties  until  June  20,  2002,  to 
comment  on  the  preliminary  scope 
rulings,  and  imtil  June  27,  2002,  to 
submit  rebuttal  comments.  We  received 
conmients  and/or  rebuttal  comments 
irom  petitioners  ^  and  respondents  bom 


'  The  petitioners  in  this  investigation  are 
Bethlehem  Steel  Corporation,  National  Steel 
Corporation,  United  States  Steel  Corporation,  and 
Nucor  Corporation. 

^  The  petitioners  in  the  scope  rulings  are 
Bethlehem  Steel  Corporation,  LTV  Steel  Company, 
Inc.,  Nucor  Corporation.  Steel  Dynamics,  Inc., 
United  States  Steel  Corporation,  WQ  Steel.  Inc., 


various  countries  subject  to  these 
investigations  of  cold-rolled  steel.  In 
addition,  on  June  13,  2002,  North 
American  Metals  Company  (an 
interested  party  in  the  Japanese 
proceeding)  filed  a  request  that  the 
Department  issue  a  "correction"  for  an 
already  excluded  product.  On  July  8, 
2002,  the  scope  petitioners  objected  to 
this  request. 

At  the  request  of  multiple 
respondents,  the  Department  held  a 
public  hearing  with  respect  to  the 
Preliminary  Scope  Rulings  on  July  1, 
2002.  The  Department's  final  decisions 
on  the  scope  exclusion  requests  are 
addressed  in  the  Scope  of  Investigation 
section  below. 

Scope  of  Investigation 

For  purposes  of  this  investigation,  the 
products  covered  are  certain  cold-rolled 
("cold-reduced")  flat-rolled  carbon- 
quality  steel  products.  A  full  description 
of  the  scope  of  this  investigation  is 
contained  in  the  Scope  Appendix 
attached  to  the  Notice  of  Correction  to 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Cold-Rolled  ■■> 
Carbon  Steel  Flat  Products  from 
Australia.  67  FR  52934  (Aug.  14,  2002). 
For  a  complete  discussion  of  the 
comments  received  on  the  Preliminary 
Scope  Rulings,  see  the  memorandiun 
titled  "Issues  and  Decision 
Memorandum  for  the  Final  Scope 
Rulings  in  the  Antidumping  Duty 
Investigations  on  Certain  Cold-Rolled 
Carbon  Steel  Flat  Products  frtjm 
Argentina,  Australia,  Belgium,  Brazil. 
France,  Germany,  India,  Japan,  Korea, 
the  Netherlands,  New  Zealand,  the 
People's  Republic  of  China,  the  Russian 
Federation,  South  Africa,  Spain, 
Sweden,  Taiwan,  Thailand,  Turkey,  and 
Venezuela,  and  in  the  Coimtervailing 
Duty  Investigations  of  Certain  Cold- 
Rolled  Carbon  Steel  Flat  Products  frx>m 
Argentina,  Brazil,  France,  and  Korea," 
dated  July  10,  2002.  which  is  on  file  in 
the  CRU. 

Period  of  Investigation 

The  period  of  investigation  ("POI")  is 
July  1,  2000,  through  June  30,  2001. 
This  period  corresponds  to  the  four 
most  recent  fiscal  quarters  prior  to  the 
month  of  the  filing  of  the  petition  (i.e., 
September  2001). 

Verification 

Afi  provided  in  segtion  782(i)  of  the 
Act,  we  conducted  verification  of  the 
cost  and  sales  information  submitted  by 
the  respondents.  We  used  standard 
verification  procedures  including 


and  Weiiton  Steel  Corporation  (collectively,  "the 
scope  petitioners"). 
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examination  of  relevant  accoimting  and 
production  records,  and  original  source 
documents  provided  by  the 
respondents. 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  this 
antidumping  proceeding  are  listed  in 
the  appendix  to  this  notice  and 
addressed  in  the  Decision  Memorandum 
dated  September  23,  2002,  and  are 
hereby  adopted  by  this  notice.  The 
Decision  Memorandum  is  on  file  in 
room  B-099  of  the  main  Department  of 
Commerce  building.  In  addition,  a 
complete  version  of  the  Decision 
Memorandum  can  be  accessed  directly 
on  the  Worid  Wide  Web  at  http:// 
ia.ita.doc.gov/fm/index.html.  The  paper 
and  electronic  versions  of  the  Decision 
Memorandum  are  identical  in  content. 

Changes  Since  the  Preliminary 
Determinations 

Based  on  our  findings  at  verification, 
and  analysis  of  comments  received,  we 
have  made  adjustments  to  the 
preliminary  determination  in 
calculating  the  final  dimiping  margin  in 
this  proceeding.  These  adjustments  to 
the  dumping  margin  are  discussed  in 
the  Decision  Memorandum  for  this 
investigation. 

Critical  Circumstances 

On  April  10,  2002,  the  Department 
preliminarily  determined  that  critical 
circumstances  exist  with  respect  to  all 
imports  of  cold-rolled  steel  from  Korea 
except  for  those  from  Dongbu.  See 
Memorandum  from  Bernard  Carreau  to 
Faryar  Shirzad  Re:  Preliminary 
Affirmative  Determinations  of  Critical 
Circumstances;  see  also  Notice  of 
Preliminary  Determination  of  Critical 
Circumstances:  Certain  Cold-Rolled 
Carbon  Steel  Flat  Products  from 
Australia,  the  Peoples  Republic  of 
China.  India.  The  Republic  of  Korea,  the 
Netherlands,  and  the  Russian 
Federation,  67  FR  19157  (April  18, 
2002)  (" Preliminary  Critical 
Circumstances  Determination").  In  its 
preliminary  finding  of  critical 
circumstances,  the  Department 
determined  that  there  was  a  history  of 
dumping  and  material  injury  by  reason 
of  dumped  imports  of  subject 
merchandise  in  the  United  States  by 
Korean  manufacturers;  that  there  was  a 
reasonable  basis  to  believe  or  suspect 
importers  of  the  subject  merchandise 
knew  or  should  have  knov«i  that  the 
exporter  was  selling  the  subject 
merchandise  at  less  than  its  fair  value 
and  that  there  was  likely  to  be  material 
injury  by  reason  of  such  sales;  and  that 
there  have  been  massive  imports  of  the 


subject  merchandise  over  a  relatively 
short  period  of  time.  For  further  details, 
see  the  Preliminary  Determination,  the 
Preliminary  Critical  Circumstances 
Determination,  and  Memorandum  to 
File,  from  Mark  Manning:  Respondents' 
Arguments  Concerning  the  Preliminary 
Determination  of  Affirmative  Critical 
Circumstances,  dated  April  26.  2002. 

Whereas  no  new  or  persuasive 
evidence  to  the  contrary  has  been 
presented  to  the  Department  since  the 
Preliminary  Critical  Circumstances 
Determination,  we  have  determined  in 
this  final  determination  that  critical 
cinnunstances  exist  for  imports  of  Cold- 
Rolled  Steel  frtjm  Korea  (with  the 
exception  of  Dongbu).  See  Decision 
Memorandum  at  comment  7  for  further 
discussion. 

Continuation  of  Suspension  of 
Liquidation 

Pursuant  to  section  735(c)(1)(B)  of  the 
Act,  we  are  instructing  the  U.S.  Customs 
Service  ("Customs")  to  continue  to 
suspend  liquidation  of  all  imports  of 
cold-rolled  steel  bom  Korea  (except 
those  produced  or  exported  by  Dongbu) 
that  are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
February  8,  2002  (which  is  90  days  prior 
to  the  date  of  publication  of  the 
Preliminary  Determination  in  the 
Federal  Register).  For  subject 
merchandise  produced  or  exported  by 
Dongbu,  we  are  instructing  Customs  to 
continue  to  suspend  liquidation  for 
imports  that  are  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  May  9,  2002  which  is  the  date  of 
the  preliminary  determination.  Customs 
shall  continue  to  require  a  cash  deposit 
or  the  posting  of  a  bond  equal  to  the 
estimated  amount  by  which  the  normal 
value  exceeds  the  U.S.  price  as  shown 
below.  The  suspension  of  liquidation 
instructions  will  remain  in  effect  until 
further  notice. 

In  the  companion  countervailing  duty 
investigation  we  have  found  the 
existence  of  export  subsidies.  Section 
772(c)(1)(C)  of  the  Act  directs  the 
Department  to  increase  EP  or  CEP  by  the 
amount  of  the  countervailing  duty 
"imposed"  on  the  subject  merchandise 
"to  offset  an  export  subsidy"  in  an 
administrative  review.  The  basic 
economic  theory  underlying  this 
provision  is  that  in  parallel 
antidimiping  and  countervailing  duty 
investigations,  if  the  Department  finds 
that  a  respondent  received  the  benefits 
of  an  export  subsidy  program,  it  is 
presumed  the  subsidy  contributed  to 
lower-priced  sales  of  subject 
merchandise  in  the  United  States 
market  by  the  amount  of  any  such 
export  subsidy.  Thus,  the  subsidy  and 


dumping  are  presumed  to  be  related, 
and  die  assessment  of  duties  against 
both  would  in  effect  be  "double- 
application"  or  imposing  two  duties 
against  the  same  situation.  Therefore, 
Congress,  through  section  772(c)(1)(C)  of 
the  Act,  indicated  that  the  Department 
should  factor  the  subsidy  into  the 
antidiunping  calciilations  to  prevent 
this  "double-application"  of  duties. 

We  believe  the  economic  theory 
implicit  in  section  772(c)(1)(C)  of  the 
Act  should  also  generally  apply  to  our 
cash  deposit  calculations  in  an 
investigation.  The  calculations 
underlying  cash  deposit  rates  resulting 
from  an  initial  investigation  are 
essentially  equivalent  to  those 
determined  in  administrative  reviews 
leading  to  the  assessment  of 
antidumping  duties.  Congress  has 
indicated,  in  effect,  that  no  dumping 
exists  if  the  export  subsidies  calcidated 
in  a  countervailing  duty  proceeding  are 
equal  to  or  greater  than  the  calculated 
dimiping  margin.  The  Department 
believes  that  this  is  true  regardless  if 
such  a  result  appears  in  an 
administrative  review  or  in  an 
investigation.  The  Department  has 
determined  in  its  Final  Affirmative 
Countervailing  Duty  Determination: 
Notice  of  Final  Affirmative 
Countervailing  duty  Determination: 
Certain  Cold-Rolled  Carbon  Steel  Flat 
Products  from  the  Republic  of  Korea 
("Cold-Rolled  CVU')  (issued 
concurrently)  that  the  product  under 
investigation  benefited  from  export 
subsidies.  Consistent  with  our 
longstanding  practice,  where  the 
product  under  investigation  is  also 
subject  to  a  concurrent  countervailing 
duty  investigation,  we  instruct  the 
Customs  Service  to  require  a  cash 
deposit  or  posting  of  a  bond  equal  to  the 
weighted-average  amount  by  which  the 
normal  value  exceeds  the  export  price, 
as  indicated  below,  minus  the  amount 
of  the  countervailing  duty  determined  to 
offset  an  export  subsidy.  See,  e.g.. 
Notice  of  Antidumping  Duty  Order: 
Stainless  Bteel  Wire  Rod  From  Italy,  63 
FR  49327  (September  15, 1998):  and 
Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Polyethylene 
Terephthalate  Film,  Sheet,  and  Strip 
From  India,  67  FR  34899,  (May  16, 
2002).  Accordingly,  for  cash  deposit 
purposes  we  will  subtract  bom  the  cash 
deposit  rate  that  portion  of  the  rate 
attributable  to  the  export  subsidies 
found  in  the  affirmative  countervailing 
duty  determination,  in  the  event  that  an 
order  in  the  companion  coimtervailing 
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duty  case  is  issued.^  After  the 
adjustment  for  the  cash  deposit  rate 
attributed  to  export  subsidies,  the 
residting  cash  deposit  rate  for  Dongbu 
will  be  11.02  percent.  In  accordance 
with  section  735(c)(1)(B)  of  the  Act,  we 
are  directing  the  Customs  Service  to 
continue  to  suspend  liquidation  of  all 
entries  of  subject  merchandise  entered, 
or  withdrawn  from  warehouse,  for 
consiunption  on  or  after  May  9,  2002, 
the  date  of  publication  of  the 
preliminary  determination  in  the 
Federal  Register.  We  will  instruct  the 
Customs  Service  to  continue  to  require 
a  cash  deposit  or  the  posting  of  a  bond 
for  each  entry  equal  to  the  weighted- 
average  amoimt  by  which  the  normal 
value  exceeds  the  export  price,  adjusted 
for  the  export  subsidy  rate,  as  indicated 
below.  These  suspension  of  liquidation 
instructions  will  remain  in  effect  until 
further  notice. 

We  determine  that  the  following 
percentage  margins  exist  for  the  period 
July  1,  2000,  through  June  30,  2001: 


Manufacturer/exporter 


POSCO  ... 
Dongbu  ... 
All  Others 


Margin 
(percent)* 


5.15s 

11.13 

8.90 


rrC  Notification       \ 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  As  our  final 
determination  is  affirmative,  the  FTC 


^  Because  suspension  of  liquidation  in  Cold- 
Boiled  CVD  is  currently  discontinued  and  will  not 
be  resumed  unless  and  until  the  Department  issues 
a  countervailing  duty  order,  the  antidumping  cash 
deposit  rates  are  the  rates  indicated  below. 

*  If  an  order  is  issued  in  the  companion 
countervailing  duty  investigation,  suspension  of 
liquidation  in  Cold-Rolled  CVD  will  resume. 
Additionally,  if  an  order  is  issued  in  this 
antidumping  duty  investigation,  the  Department 
will  issue  antidumping  duty  cash  deposit 
instructions  requiring  a  cash  deposit  rate  for 
Dongbu  equal  to  the  dumping  margin  calculated  for 
Dongbu  less  the  export  subsidy  rate  calculated  for 
Dongbu  in  Cold-Foiled  CVD.  In  Cold-Rolled  CVD. 
Dongbu 's  ad  valorem  export  subsidy  rate  is  0.11 
percent.  Therefore,  we  will  adjust  Dongbu's 
antidumping  duty  rate  by  the  export  subsidy  rate, 
if  necessary  (i.e.,  11.13-0.11  =  11.02  percent). 
Furthermore,  the  Department  will  issue 
antidumping  duty  cash  deposit  instructions 
requiring  an  "All  Others"  cash  deposit  equal  to  the 
"All  Others"  antidumping  duty  rate  less  the  "All 
Others"  export  subsidy  rate  calculated  in  Cold- 
Rolled  CVD.  In  Cold-Rolled  CVD.  the  "All  Others" 
ad  vaJorem  export  subsidy  rate  is  0.11  percent. 
Therefore,  we  will  adjust  ^e  antidumping  duty 
"All  Others"  margin  by  the  export  subsidy  rate,  if 
necessary  (i.e..  8.90-0.11  =  8.79  percent). 

5  In  Cold-Rolled  CVD.  POSCO's  ad  valorem  net 
subsidy  rate  is  de  minimis.  Therefore,  we  will  not 
adjust  POSCO's  antidumping  duty  rate  by  its  export 
subsidy  rate,  because  POSCO  would  be  excluded 
bom  any  resulting  coimtervailing  duty  order  on 
certain  cold-rolled  carbon  steel  flat  products  from 
Korea. 


will  determine,  within  45  days,  whether 
these  imports  are  causing  material 
injury,  or  threat  of  material  injury,  to  an 
industry  in  the  United  States.  If  the  ITC 
determines  that  material  injury,  or 
threat  of  injury  does  not  exist,  the 
proceeding  will  be  terminated  and  all 
securities  posted  will  be  refimded  or 
cancelled.  If  the  ITC  determines  that 
such  injury  does  exist,  the  Department 
will  issue  an  antidiunping  duty  order 
directing  Customs  officials  to  assess 
antidiunping  duties  on  all  imports  of  the 
subject  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  effective 
date  of  the  suspension  of  liquidation. 

Notification  Regarding  Administrative 
Protective  Order  (APO) 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  APO  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  AJPO  in  accordance 
with  19  CFR  351.305.  Timely 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
735(d)  and  777(i)(l)  of  the  Act. 

Dated:  September  23.  2002. 

Faryar  Shirzad, 

Assi start  t  Secretary  for  Import 
Administration. 

Appendix  I — List  of  Comments  and 
Issues  in  the  Decision  Memorandum 

A.  Issues 

Scope 

1.  Scope  of  the  Investigation 

Pohang  Iron  &■  Steel  Co..  Ud.  ("POSCO") 

Sales  Issues: 
Comment  1:  U.S.  "Channel  3"  Sales 
Comment  2:  Middleman  Dumping 

Allegation 
Comment  3:  Certifications  of  Completeness 

and  Accuracy 
Comment  4:  U.S.  Indirect  Selling  Expenses 
Comment  5:  Temper,  Annealing,  and 

Surface  Finish  Fields 
Comment  6:  Constructed  Export  Price — 

CEP— Offset 
Comment  7:  Critical  Circumstances 
Cost  Issues: 
Comment  8:  General  and  Administrative 

Expense  Rate  Calculation 

Dongbu  Steel  Co..  Ltd.  ("Dongbu") 

Sales  Issues: 
Comment  9:  U.S.  Indirect  Selling  Expense 

Calculation  Methodology 
Comment  10:  Constructed  Export  Price — 

CEP— Offset 
Comment  11:  Warranty  Expenses 


Comment  12:  Submission  of  New  Factual 

Information 
Comment  13:  Ministerial  Errors 

A.  The  Department's  Preliminary 
Determination  Failed  to  Distinguish 

,  Between  Prime  and  Non-Prime  Sales 

B.  The  Department's  Margin  Program 
Incorrectly  Converts  the  Variables 
HMMOVE  and  HMPACK 

C.  The  Department's  Preliminary 
Determination  Double  Coiuited  Billii^ 
Adjustments 

D.  The  Department  Failed  to  Assign  a 
Weight  to  Dongbu's  "Stone  Finish" 
Merchandise 

Cost  Issues: 
Comment  14:  Interest  Expense/Financial 

Expense  Ratio 
Comment  15:  General  and  Administradve 

Expense  Rate 

[FR  Doc.  02-24795  Filed  10-2-02;  8:45  am] 
BHJJNG  COOE  3S10-DS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-48»-8101 

Notice  of  Hnal  Dalennlnatlon  of  Sales 
at  Less  Than  Fair  Value;  Certain  Cold- 
Rolled  CartMMi  Steel  Flat  Products 
From  Turkey 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
EFFECTIVE  DATE:  October  3,  2002. 
ACnON:  Notice  of  final  determination  of 
sales  at  less  than  fair  value. 

FOR  FURTHER  INFORMATION  CONTACT: 
Melissa  Blackledge,  or  Robert  James  at 
(202)  482-3518, or (202)  482-0649, 
respectively;  Antidumping  and 
Coimtervailing  Duty  Enforcement  Group 
m.  Import  Administration,  Intemationd 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230. 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Tariff 
Act)  by  the  Uruguay  Roimd  Agreements 
Act  (URAA).  In  addition,  imless 
otherwise  indicated,  all  citations  to 
Department  of  Commerce  (Department) 
regiilations  refer  to  the  regulations 
codified  at  19  CFR  part  351  (April 
2001). 

Final  Determination 

We  determine  that  cold-rolled  carbon 
steel  flat  products  (cold-rolled  steel) 
from  Turkey  are  being  sold,  or  are  likely 
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to  be  sold,  in  the  United  States  at  less 
than  fair  value  (LTFV),  as  provided  in 
section  735  of  the  Tariff  Act.  The 
estimated  margins  of  sales  at  LTFV  are 
shown  in  the  "Suspension  of 
Liquidation"  section  of  this  notice. 

Case  History 
We  published  in  the  Federal  Register 

the  preliminary  determination  in  this 
investigation  on  May  9,  2002.  See 
Notice  of  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value:  Cold- 
Rolled  Carbon  Steel  Flat  Products  from 
Turkey,  67  FR  31264  (May  9,  2002) 
[Preliminary  Detennination).  Since  the 
publication  of  the  Preliminary 
Determination  the  following  events  have 
occiirred. 

On  May  7,  2002,  respondent  in  this 
investigation,  BorCelik  Qelik  Sanayii 
Ticaret  A.§.  (Bor^elik),  timely 
submitted  an  allegation  of  several 
ministerial  errors  with  respect  to  the 
preliminary  determination  and 
requested  tiie  Department  correct  the 
alleged  errors  and  publish  an  amended 
preliminary  determination.  See  19  CFR 
351.224(e)  of  the  Department's 
regulations.  The  Department  issued  a 
memo  addressing  the  allegations  of 
ministerial  errors  and  issued  an 
amended  preliminary  determination  on 
June  12,  2002.  See  Notice  of  Amended 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Cold-Rolled 
Carbon  Steel  Flat  Products  from  Turkey, 
67  FR  41695  (June  19,  2002)  [Amended 
Preliminary  Determination). 

The  Department  verified  sections  A-C 
of  BorQelik's  responses  from  May  13 
throu^  May  17,  2002,  at  its 
administrative  headquarters  in  Geinlik, 
Turkey.  The  Department  also  verified 
section  D  of  BorQelik's  response  from 
May  21  through  May  25.  2002,  at 
Borgelik's  administrative  headquarters. 
See  Memorandiun  For  the  File;  "Sales 
Verification  of  Boi^elik",  June  19,  2002 
(Sales  Verification  Report)  and 
Memorandum  to  Neal  Halper,  Acting 
Director,  Office  of  Accounting: 
-"Verification  Report  on  the  Cost  of 
Production  and  Constructed  Value 
Data— Bortj^elik,"  June  26,  2002  (Cost 
Verification  Report).  Public  versions  of 
these,  and  all  other  Departmental 
memoranda  referred  to  herein,  are  on 
file  in  the  Central  Records  Unit,  room 
B-099  of  the  main  Conunerce  biulding. 

On  May  31,  2002,  the  respondent. 
Bor^lik,  requested  the  E)epartment 
pos^one  the  final  determination  the 
full  sixty  days  as  permitted  by  the 
statute  and  (he  Department's 
regulations.  On  June  14,  2002,  the 
Department  postponed  the  final 
detennination  until  no  later  than  135 
days  after  publication  of  the  preliminary 


determination  in  the  Federal  Register. 

See  Notice  of  Postponement  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Cold-Rolled  Carbon  Steel 
Flat  Products  fiom  Turkey.  67  FR  41955 
Qune  20,  2002). 

On  May  20,  2002,  Nucor 
Corporation.'  a  petitioner  in  this 
investigation,  requested  a  public 
hearing.  On  July  2,  2002,  Nucor 
Corporation  withdrew  its  request  for  a 
hearing.  On  July  12.  2002.  respondent 
and  p>etitioners  filed  case  briefs.  We 
received  rebuttal  briefs  from  all  parties 
on  July  17.  2002. 

Period  of  Investigation 

The  period  of  investigation  (POI)  is 
July  1,  2000,  through  June  30.  2001. 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  this 
administrative  review  are  addressed  in 
the  "Issues  and  Decision  Memorandum" 
(Decision  Memorandum)  from  Joseph  A. 
Spetrini,  Deputy  Assistant  Secretary, 
Import  Administration,  to  Faryar 
Shirzad.  Assistant  Secretary  for  Import 
Administration,  dated  September  23, 
2002.  which  is  hereby  adopted  by  this 
notice.  A  list  of  the  issues  which  parties 
have  raised  and  to  which  we  have 
responded,  all  of  which  are  in  the 
Decision  Memorandum,  is  attached  to 
this  notice  as  an  Appendix.  Parties  can 
find  a  complete  discussion  of  all  issues 
raised  in  this  review  and  the 
corresponding  recommendations  in  this 
public  memorandimi  which  is  on  file  in 
B-099. 

In  addition,  a  complete  version  of  the 
Decision  Memorandum  can  be  accessed 
directly  on  the  World  Wide  Web  at 
http://www.ia.ita.doc.gov/.  The  paper 
copy  and  electronic  version  of  the 
Decision  Memorandum  are  identical  in 
content. 

Scope  of  Investigation 

For  purposes  of  this  investigation,  the 
products  covered  are  certain  cold-rolled 
(cold-reduced)  flat-rolled  carbon-quality 
steel  products.  A  full  description  of  the 
scope  of  this  investigation  is  contained 
in  "Appendix  I"  attached  to  the  Notice 
of  Correction  to  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products 
from  Australia,  67  FR  52934  (August  14, 
2002).  For  a  complete  discussion  of  the 
comments  received  on  the  Prelindnary 
Scope  Rulings,  see  the  memorandum 
regarding  "Issues  and  Decision 


Memorandum  for  the  Final  Scope 
Rulings  in  the  Antidumping  Duty 
Investigations  on  Certain  Cold-Rolled 
Carbon  Steel  Flat  Products  from 
Argentina,  Australia,  Belgium,  Brazil. 
France,  Germany,  India,  Japan,  Korea, 
the  Netherlands,  New  Zealand,  the 
People's  Republic  of  China,  the  Russian 
Federation,  South  Africa,  Spain. 
Sweden,  Taiwan.  Thailand,  Turkey,  and 
Venezuela,  and  in  the  Covmtervailing 
Duty  Investigations  of  Certain  Cold- 
Rolled  Carbon  Steel  Flat  Products  from 
Argentina,  Brazil,  France,  and  Korea," 
dated  July  10,  2002,  which  is  on  file  in 
the  CRU. 

Use  of  Facts  Available 

For  a  discussion  of  our  application  of 
facts  available,  see  the  "Discussion  of 
Issues"  section  of  the  Decision 
Memorandimi,  Comment  3,  which  is  oii 
file  in  B-099  and  available  on  the  Web 
at  http://www.ia.ita.doc.gov/. 


Changes  Since  the  Amended 
Preliminary  Determination 

Based  on  our  analysis  of  comments 
received  and  findings  at  verification,  we 
have  made  certain  changes  in  the 
margin  calculations.  Any  allegations  of 
errors  are  discussed  in  the  relevant 
sections  of  the  "Decision 
Memorandum,"  accessible  in  B-099  and 
on  the  Web  at 
http://www.ia.ita.doc.gov/. 

Suspension  of  Liquidation 

Pursuant  to  section  735(c)(1)(B)  of  the 
Tariff  Act,  we  are  instructing  Customs  to 
continue  to  suspend  liquidation  of  all 
entries  of  cold-rolled  carbon  steel  flat 
products  from  Turkey  that  are  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  May  9,  2002, 
the  date  of  publication  of  the 
Preliminary  Determination.  The 
Customs  Service  shall  continue  to 
require  a  cash  deposit  or  the  posting  of 
a  bond  based  on  the  estimated 
weighted-average  dumping  margins 
shown  below.  The  suspension  of 
liquidation  instructions  will  remain  in 
effect  until  further  notice. 

We  determine  that  the  following 
weighted-average  dumping  margins 
exist  for  the  period  July  1.  2000.  through 
June  30.  2001: 


>  Other  petitioners  include  Bethlehem  Steel 
Dwporation,  National  Steel  Corporation.  Nucor 
Corporation.  Steel  Dynamics,  Inc.,  United  States 
Steel  Corporation,  WQ  Steel,  Inc.,  and  Weirton 
Steel  Corporation  (collectively,  petitioners). 


Fxporter/manufacturer 

Weighted- 

awewye 

margin 

(peroent) 

Bor^elik  QeWk  Sanayii  Ticarel 

A.§.  (Bor98Uc) 

All  Others ..... 

4.32 
4.32 
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rrC  Notification 

In  accordance  with  section  735(d)  of 
the  Tariff  Act,  we  have  notified  the 
International  Trade  Commission  (ITC)  of 
our  determination.  As  our  final 
determination  is  affirmative,  the  ITC 
will  determine,  within  45  days,  whether 
these  imports  are  causing  material 
injury,  or  threat  of  material  injury,  to  an 
industry  in  the  United  States.  If  the  ITC 
determines  that  material  injury  or  threat 
of  injury  does  not  exist,  the  proceeding 
will  be  terminated  and  all  securities 
posted  will  be  refunded  or  canceled.  If 
the  ITC  determines  that  such  injury 
does  exist,  the  Department  will  issue  in 
antidumping  order  directing  Customs 
officials  to  assess  antidumping  duties  on 
all  imports  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse 
for  consumption  on  or  after  the  effective 
date  of  the  suspension  of  liquidation. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  business  proprietary 
information  disclosed  under  APO  in 
accordance  with  19  CFR  351.305. 
Timely  notification  of  the  retiim  or 
destruction  of  APO  materials,  or 
conversion  to  judicial  protective  order, 
is  hereby  requested.  Failure  to  comply 
with  the  regulations  and  the  terms  of  an 
APO  is  a  sanctionable  violation. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
735(d)  and  777(i)(l)  of  the  Tariff  Act. 

Dated:  September  23,  2002. 

Fuyar  Shirzad, 

Assistant  Secretary  for  Import 
Administration. 

Appendix  I — Issues  in  Decision 
Memorandum 

Comments  and  Responses 

1.  U.S.  Dollars  v.  Turkish  Lira  for  Home 

Market  Prices 

2.  U.S.  Warranty  Expenses 

3.  Ck>st  of  Production  of  Major  Input  (Hot- 

Rolled  Coil) 

4.  Depreciation  Expenses 

5.  Scrap  ^ 

6.  GAA  Expenses 

7.  Financial  Expense 

8.  "Vade  Farki"  (Inflation/Due  Date-Delated 

Charges)  1 

9.  Surface  Quality        ' 

10.  Billing  Adjustments 

11.  "Kur  Farki"  (Currency-Fluctuation 

Charges) 

12.  Credit  Expenses 
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DEPARTMENT  OF  COMMERCE 

Intenurtional  Trade  Administration 

[C-351-835] 

Rnai  Afflrmative  Countervailing  Duty 
Determination:  Certain  Cold-Rolled 
CartxNi  Steel  Flat  Products  From  Brazil 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
SUMMARY:  The  Department  of  Commerce 
(the  Department)  has  made  a  final 
determination  that  countervailable 
subsidies  are  being  provided  to 
producers  and  exporters  of  certain  cold- 
rolled  carbon  steel  flat  products  from 
Brazil.  The  subsidy  rates  in  this  final 
determination  difiier  frtjm  those  in  the 
preliminary  determination.  The  revised 
final  subsidy  rates  for  the  investigated 
producers/exporters  are  listed  below  in 
the  "Suspension  of  Liquidation"  section 
of  this  notice. 

EFFECTIVE  DATE:  October  3,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sean  Carey  at  (202)  482-3964  or  Holly 
Hawkins  at  (202)  482-0414,  Office  of 
AD/CVD  Enforcement  VII,  Group  m, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Room  7866, 14th  Street 
and  Constitution  Avenue,  NW., 
Washington.  DC  20230. 
SUPPlfMENTARY  INFORMATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  of  the  Tariff  Act  of  1930, 
as  amended.  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department's  regulations  are  to  19  CFR 
part  351  (2001). 

Petitioners 

The  petition  in  this  investigation  was 
filed  on  September  28,  2001,  by 
Bethlehem  Steel  Corporation;  United 
States  Steel  LLC;  LTV  Steel  Company, 
Inc.;  Steel  Dynamics,  Inc.;  National 
Steel  Corporation;  Nucor  Corporation: 
WCI  Steel,  Inc.;  and  Weirton  Steel 
Corporation  (collectively,  "the 
petitioners"). 

Case  History 

The  following  events  have  occurred 
since  the  publication  of  the  preliminary 
determination  in  the  Federal  Register. 
See  Notice  of  Preliminary  Affirmative 
Countervailing  Duty  Determination  and 
Alignment  with  Final  Antidumping 
Duty  Determinations:  Certain  Cold- 
Rolled  Carbon  Steel  Flat  Products  from 
Brazil.  March  4,  2002  (67  FR  9652). 

On  March  21,  2002,  we  issued  a 
fourth  supplemental  questionnaire 


requesting  more  information  on  the 
National  Bank  for  Economic  and  Social 
Development  (BNDES)  loan  programs 
and  on  the  Program  to  Induce  Industrial 
Modernization  of  the  State  of  Minas 
Gerais  (PROIM).  On  April  9,  2002, 
respondents  filed  a  response  to  this 
supplemental  questionnaire.  We  issued 
a  fifth  supplemental  questioimaire  on. 
May  22,  2002  requesting  further 
clarification  on  the  BNDES  programs, 
and  we  received  a  response  to  this 
questionnaire  on  Jime  3,  2002. 

From  June  10,  2002  to  June  28,  2002, 
we  conducted  verification  of  the 
questionnaire  responses  submitted  by 
the  Government  of  Brazil  (GOB), 
Companhia  Siderurgica  Nacional  (CSN), 
Usinas  Siderurgicas  de  Minas  Gerais 
(USIMINAS),  and  Companhia 
Siderurgica  Paulista  (COSIPA). 

On  August  23,  2002,  we  received  a 
combined  case  brief  from  the  GOB, 
USIMINAS,  COSIPA,  and  CSN.  On  this 
date,  we  also  received  a  case  brief  filed 
by  petitioners.  On  August  29,  2002,  we 
received  a  combined  rebuttal  brief  frtim 
the  GOB,  and  the  three  respondent 
companies,  USIMINAS,  COSIPA,  and 
CSN,  as  well  as  a  rebuttal  brief  &t)m  the 
petitioners. 

With  respect  to  scope,  in  the 
preliminary  LTFV  determinations  in 
this  and  the  companion  cold-rolled  steel 
investigations,  the  Department 
preliminarily  excluded  certain  porcelain 
enameling  steel  frtim  the  scope  of  these 
investigations.  See  Scope  Appendix  to 
the  Notice  of  Preliminary  Determination 
of  Sales  at  Less  Than  Fair  Value: 
Certain  Cold-Rolled  Carbon  Steel  Flat 
Products  from  Argentina. 
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67  FR  31181  (May  9,  2002)  {Scope 
Appendix— Argentina  Preliminary  LTFV 
Determination).  On  June  13,  2002,  we 
issued  a  preliminary  decision  on  the 
remaining  75  scope  exclusion  requests 
filed  in  a  number  of  the  on-going  cold- 
rolled  steel  investigations  (see  the  June 
13,  2002,  memorandum  regarding 
"Preliminary  Scope  Rulings  in  the 
Antidumping  Investigations  on  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products 
frum  Argentina,  Australia,  Belgium, 
Brazil,  France,  Germany,  India,  Japan, 
Korea,  the  Netherlands,  New  Zealand, 
the  People's  Republic  of  China,  the 
Russian  Federation,  South  Africa, 
Spain,  Sweden,  Taiwan,  Thailand, 
Turkey,  and  Venezuela,  and  in  the 
Countervailing  Duty  Investigations  of 
Certain  Cold-Rolled  Carbon  Steel  Flat 
Products  from  Argentina,  Brazil,  France, 
and  Korea"  [Preliminary  Scope  Rulings), 
which  is  on  file  in  the  Department's 
Central  Records  Unit  (CRU),  room  B- 
099  of  the  main  Department  building. 
We  gave  parties  until  June  20,  2002,  to 
comment  on  the  preliminary  scope 
rulings,  and  imtil  June  27,  2002,  to 
submit  rebuttal  comments.  We  received 
comments  and/or  rebuttal  comments 
frt)m  petitioners '  and  respondents  from 
various  countries  subject  to  these 
investigations  of  cold-rolled  steel.  In 
addition,  on  Jime  13,  2002,  North 
American  Metals  Company  (an 
interested  party  in  the  Japanese 
proceeding)  filed  a  request  that  the 
Department  issue  a  "correction"  for  an 
already  excluded  product.  On  July  8. 
2002,  die  petitioners  objected  to  this 
request. 

At  the  request  of  multiple 
respondents,  the  Department  held  a 
public  hearing  with  respect  to  the 
Preliminary  Scope  Rulings  on  July  1, 
2002.  The  Department's  final  decisions 
on  the  scope  exclusion  requests  are 
addressed  in  the  Scope  of  Investigation 
section  below. 

Period  of  Investigation 

The  period  for  which  we  are 
measuring  subsidies,  or  period  of 
investigation  (POI)  is  calendar  year 
2000. 

Scope  of  Investigation 

For  purposes  of  this  investigation,  the 
products  covered  are  certain  cold-rolled 
(cold-reduced)  flat-rolled  carbon-quality 
steel  products.  A  full  description  of  the 
scope  of  this  investigation  is  contained 
in  the  Scope  Appendix  attached  to  the 


'  The  petitioners  in  this  investigation  are 
Bethlehem  Steel  Corporation,  LTV  Steel  Company. 
Inc.,  National  Steel  Corporation,  Nucor  Corporation, 
Steel  Dynamics,  Inc.,  United  States  Steel 
Corporation,  WQ  Steel,  Inc.,  and  Weirton  Steel 
Corporation  (collectively,  the  petitioners). 


Notice  of  Correction  to  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Cold-Rolled  Carbon 
Steel  Flat  Products  from  Australia.  67 
FR  52934  (Aug.  14.  2002).  For  a 
complete  discussion  of  the  comments 
received  on  the  Preliminary  Scope 
Rulings,  see  the  memorandum  regarding 
"Issues  and  Decision  Memorandum  for 
the  Final  Scope  Rulings  in  the 
Antidumping  Duty  Investigations  on 
Certain  Cold-Rolled  Carbon  Steel  Flat 
Products  frt>m  Argentina,  Australia, 
Belgiimi,  Brazil,  France,  Germany. 
India,  Japan.  Korea,  the  Netherlands, 
New  Zealand,  the  People's  Republic  of 
China,  the  Russian  Federation,  South 
Africa,  Spain,  Sweden.  Taiwan. 
Thailand,  Turkey,  and  Venezuela,  and 
in  the  Countervailing  Duty 
Investigations  of  Certain  Cold-Rolled 
Carbon  Steel  Flat  Products  from 
Argentina,  Brazil,  France,  and  Korea," 
dated  July  10,  2002,  which  is  on  file  in 
CRU. 

Analysis  of  Subsidy  Programs 

The  complete  analysis  of  the 
programs  under  investigation  is 
included  in  the  Issues  and  Decision 
Memorandum  for  the  Final  Affirmative 
Countervailing  Duty  Determination  in 
the  Coimtervailing  Duty  Investigation  of 
Certain  Cold-Rolled  Carbon  Steel  Flat 
Products  from  Brazil,  fit)m  Joseph  A. 
Spetrini,  Deputy  Assistant  Secretary  for 
AD/CVD  Enforcement  III  to  Faryar 
Shirzad.  Assistant  Secretary  for  Import 
Administration,  dated  September  23, 
2002. 

Programs  Determined  To  Confer 
Sulwidies 

We  have  determined  that  the 
following  programs  confer  subsidies: 

A.  Federal  Programs 

1.  Equity  Infusions 

2.  "Presumed"  Tax  Credit  for  the  Program 
of  Social  Integration  and  the  Social 
Contributions  of  Billings  on  Inputs  Used 
in  Exports  ('TIS/COFINS") 

3.  BNDES  Loan  Programs 

a.  FINAME 

b.  BNDES  Export  Import  Financing 

c.  BNDESPAR 

B.  Provincial  Government  Program 
PRO-INDUSTRIA 

Program  Determined  Not  To  Confer  a 
Subsidy 

We  have  determined  that  the  FINEM 
program  does  not  confer  a  subsidy. 

Programs  Determined  Not  To  Be  Used 

We  have  determined  that  the 
following  programs  have  not  been  used. 

A.  Federal  Program 
PROEX 

B.  Provincial  Government  Program 
PROIM 


Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  this 
investigation  are  addressed  in  the  Issues 
and  Decision  Memorandum  for  the 
Final  Affirmative  Countervailing  Duty 
Determination  in  the  Countervailing 
Duty  Investigation  of  Certain  Cold- 
Rolled  Carbon  Steel  Flat  Products  from 
Brazil,  from  Joseph  A.  Spetrini,  Deputy 
Assistant  Secretary  for  AD/CVD 
Enforcement  III  to  Faryar  Shirzad, 
Assistant  Secretary  for  Import 
Administration,  dated  September  23, 
2002  (Decision  Memorandum),  which  is 
hereby  adopted  by  this  notice.  Attached 
to  this  notice  as  Appendix  I  is  a  list  of 
the  programs  investigated  and  a  list  of 
the  issues  which  parties  have  raised  and 
to  which  we  have  responded  in  the 
Decision  Memorandum.  Parties  can  find 
a  complete  discussion  of  all  programs 
and  all  issues  raised  in  this 
investigation  and  the  corresponding 
recommendations  in  this  public 
memorandum  which  is  on  file  in  the 
CRU.  In  addition,  a  complete  version  of 
the  Decision  Memorandum  can  be 
accessed  directiy  on  the  Internet  at 
http://ia.ita.doc.gov/fm/  under  the 
heading  "Brazil."  The  paper  copy  and 
electronic  version  of  the  Decision 
Memorandum  are  identical  in  content. 

Suspension  of  Liquidation 

In  accordance  with  section  777A(e)(l) 
of  the  Act,  we  have  calculated  an 
individual  subsidy  rate  for  each 
producer/exporter  under  investigation. 
We  determine  the  total  estimated  net 
subsidy  rate  for  each  company  to  be  the 
following: 


Product/exporter 


USIMINAS/CX)SIPA 

CSN  

All  Ottiers 


Net  subsidy 

rate 

(percent) 


13.99 

7.90 

13.07 


In  accordance  vrith  our  preliminary 
affirmative  determination,  we  instructed 
Customs  to  suspend  liquidation  of  all 
entries  of  cold-rolled  steel  from  Brazil, 
which  were  entered  or  withdrawn  from 
warehouse  for  consumption  on  or  after 
March  4,  2002,  the  date  of  the 
publication  of  our  preliminary 
determination  in  the  Federal  Register, 
and  to  require  a  cash  deposit  or  bond  for 
such  entries  of  the  merchandise  in  the    • 
amoimts  indicated  in  the  Preliminary 
Determination.  In  accordance  with 
section  703(d)  of  the  Act,  we  instructed 
Customs  to  discontinue  the  suspension 
of  liquidation  for  merchandise  entered 
on  or  after  July  3.  2002,  but  to  continue 
the  suspension  of  liquidation  of  entries 
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made  between  March  4,  2002  and  July 
3.  2002. 

We  will  reinstate  suspension  of 
liquidation  under  section  706(a)  of  the 
Act  for  all  entries  if  the  ITC  issues  a 
final  affinnative  injun'  determination, 
and  we  will  require  a  cash  deposit  of 
estimated  countervailing  duties  for  such 
entries  of  merchandise  in  the  amount 
indicated  above.  This  suspension  of 
liquidation,  if  reinstated,  will  be 
effective  on  the  date  of  publication  of 
the  countervailing  duty  order.  If  the  FTC 
determines  that  material  injury,  or 
threat  of  material  injury,  does  not  exist, 
this  proceeding  will  be  terminated  and 
all  estimated  duties  deposited  or 
securities  posted  as  a  result  of  the 
suspension  of  Uquidation  will  be 
refunded  or  canceled. 

ITC  Notification 

In  accordance  with  section  705(d)  of 
the  Act,  we  will  notify  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all  non- 
privileged  and  non-proprietary 
information  related  to  this  investigation. 
We  will  allow  the  ITC  access  to  all 
privileged  and  business  proprietary 
information  in  our  files,  provided  the 
ITC  confirms  that  it  will  not  disclose 
such  information,  either  publicly  or 
under  an  Administrative  Protective 
Order  ("APO").  without  the  written 
consent  of  the  Assistant  Secretary  for 
Import  Administration. 

Return  or  Destruction  of  Proprietary 
Information  i 

In  the  event  that  the  ITC  issues  a  final 
negative  injury  determination,  this 
notice  will  serve  as  the  only  reminder 
to  parties  subject  to  an  APO  of  their 
responsibility  concerning  the 
destruction  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305(a)(3).  Failure  to 
comply  is  a  violation  of  the  APO. 

This  determination  is  published 
pursuant  to  sections  705(d)  and  777(i)  of 
the  Act. 

Dated:  September  23,  2002. 
Faryar  Shirzad, 

Assistant  Secretary  for  Import 
Administration. 

Appendix  I — Issues  and  Decision 
Memorandum         I 

I.  Subsidies  Valuation  Information 

A.  Allocation  Period 

B.  Cross  Ownership  and  Attribution  of 
Subsidies 

C.  Equitywortliiness 

D.  Equity  Methodology 

E.  Creditworthiness 

F.  Discount  Rates 

G.  Benchmarks  for  Loans 
H.  Trading  Companies 


I.  Changes  in  Ownership 

II.  Programs  Determined  to  Confer  Subsidies 

A.  Federal  Programs 

1.  Equity  Infusions 

2.  "Presumed"  Tax  Credit  for  the  Program 
of  Social  Integration  and  the  Social 
Contributions  of  Billings  on  Inputs  Used 
in  Exports  ("PIS/COFINS") 

3.  BNDES  Loan  Programs 

a.  FINAME 

b.  BMDES  Export  Import  Financing 

c.  BNDESPAR 

B.  Provincial  Government  Program 
PRO-INDUSTRIA 

III.  Program  Determined  Not  to  Confer  A 

Subsidy 
FINEM 

IV.  Programs  Determined  Not  to  be  Used 

A.  Federal  Program 
Programa  de  Financiamento  as 

Exportacoes  (PROEX) 

B.  Provincial  Government  Program 
Program  to  Induce  Industrial 

Modernization  of  the  State  ofMinas 
Gerais  (PROIM) 

V.  Analysis  of  Comments 

Comment  1:  CSN,  USIMINAS  and  COSIPA 
Privatization 

Comment  2:  PIS/COFINS— Direct  Taxes  v. 
Indirect  Taxes 

Comment  3:  PIS/COFINS-Rebate  of  Prior- 
Stage  Cumulative  Indirect  Taxes 

Comment  4:  PIS/COFINS  Credit- 
Excessive  Remission 

Comment  5:  FINEM  Financing  and 
Specificity 

Comment  6:  FINAME  as  an  Import 
Substitution  Program 

Comment  7:  FINAME  Financing  and 
Specificity 

Comment  8:  Integral  Linkage  of  FINAME 
and  FINEM 

Comment  9:  Financial  Contribution  and 
Benefit  of  BNDES  Loan  Programs 

Comment  10:  BNDES-ExIm  Financing  and 
Specificity 

Comment  11:  BNDESPAR  Program 

Comment  12:  PRO-Industria-Specificity 

Comment  13:  Non-Use  of  PROEX 

VI.  Total  Ad  Valorem  Subsidy  Rate 

VII.  Recommendation 

[FR  Doc.  02-24797  Filed  10-2-02;  8:45  am] 
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DEPARTMErfT  OF  COMMERCE 

International  Trade  Administration 

[A-423-811] 

Notice  of  Final  Determination  of  Sale* 
at  l-ess  Than  Fair  Value:  Certain  Cold- 
Rolied  CartMMi  Steel  Flat  Products 
From  Belgium. 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  October  3,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Terpstra  or  Lyman  Armstrong  at 
(202)  482-3965  or  (202)  482-3601, 
respectively;  Enforcement  Office  VI, 


Group  II,  Import  Admiilistration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue  NW., 
Washington,  DC  20230. 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  Department  of 
Commerce  (Department)  regulations 
refer  to  the  regulations  codified  at  19 
CFR  part  351  (2001). 

Final  Deteiinination 

We  determine  that  certain  cold-rolled 
carbon  steel  flat  products  (cold-rolled 
steel)  from  Belgium  is  being  sold,  or  is 
likely  to  be  sold,  in  the  United  States  at 
less  than  fair  value  (LTFV),  as  provided 
in  section  735  of  the  Act.  The  estimated 
margins  of  sales  at  LTFV  are  shown  in 
the  Continuation  of  Suspension  of 
Liquidation  section  of  this  notice. 

Case  History 

The  preliminary  determination  in  this 
investigation  was  issued  on  May  9, 
2002.  See  Notice  of  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value  and  Postponement  of  Final 
Determination:  Certain  Cold-Rolled 
Carbon  Steel  Flat  Products  from 
Belgium,  67  FR  31195  (May  9,  2002). 
Since  the  publication  of  the  preliminary 
determination,  the  following  events 
have  occiiirTed. 

On  May  10,  2002,  the  Department 
issued  supplemental  Sections  A,  B,  and 
C  questionnaires  to  Sidmar,  N.V. 
(Sidmar),  the  respondent  in  this  review. 
The  responses  were  received  on  May  14» 
2002. 

On  May  13,  2002,  Sidmar,  the 
respondent  in  this  review  and 
petitioners  ^  submitted  conunents 
regarding  ministerial  errors  in  the 
Department's  preliminary 
determination.  However,  because  these 
errors  were  not  "significant"  within  the 
meaning  of  the  regulations,  19  CFR 
351.224(g),  we  did  not  amend  the 
preliminary  determination.  We  have 
corrected  these  errors  for  purposes  of 
our  final  dumping  margin.  For  further 
discussion,  see  the  Calculation 
Memorandum  from  Lyman  Armstrong 
to  the  File  for  the  Final  Determination 


'  The  petitioners  in  this  investigation  are 
Bethlehem  Steel  Corporation,  LTV  Steel  Company 
Inc.,  National  Steel  Corporation,  Nucor  Corporation, 
Steel  Dynamics.  Inc.,  United  States  Steel 
Corporation,  WQ  Steel,  Inc.,  and  Weirton  Steel 
Corporation  (collectively,  the  petitioners). 
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of  Certain  Cold-Rolled  Carbon  Steel  Flat 
Products  from  Belgium,  dated 
September  23,  2002  (Final  Calculation 
Memorandum). 

On  May  20,  2002,  petitioner  Nucor 
Corporation,  requested  a  hearing 
pursuant  to  19  CFR  351.310(c).  On  May 
29,  2002  and  June  10,  2002,  petitioners 
Bethlehem  Steel  Corporation,  National 
Steel  Corporation,  and  United  States 
Steel  Corporation,  submitted  letters, 
respectively,  not  requesting  a  hearing 
but  wishing  to  participate  in  any 
hearing  the  Department  held. 

In  May  and  June  2002,  the 
Department  verified  the  responses 
submitted  by  Sidmar  and  its  affiliates 
J&F  Steel  Corporation  (J&F)  and 
TradeARBED  Corporation  (TANY). 
Verification  reports  were  issued  in  July 
and  August  2002.  On  August  19,  2002, 
we  received  case  briefs  from  the 
petitioners  and  the  respondent.  On 
August  26,  2002,  we  received  rebuttal 
briefs  from  the  petitioners  and  the 
respondents. 

On  August  26,  2002,  petitioner  Nucor 
Corporation  a  submitted  a  letter 
withdrawing  its  request  for  a  hearing. 
No  hearing  was  held  with  respect  to  this 
investigation. 

On  September  5,  2002,  we  sent  a  letter 
to  Sidmar  requesting  revised  databases 
correcting  the  minor  corrections 
presented  at  the  beginning  of  the  sales 
and  cost  verifications. 

Scope  of  Investigation 

For  purposes  of  this  investigation,  the 
products  covered  are  certain  cold-rolled 
(cold-reduced)  flat-rolled  carbon-quality 
steel  products.  A  full  description  of  the 
scope  of  this  investigation  is  contained 
in  "Appendix  I"  attached  to  the  Notice 
of  Correction  to  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products 
from  Australia.  67  FR  52934  (August  14, 
2002).  For  a  complete  discussion  of  the 
comments  received  on  the  Preliminary 
Scope  Rulings,  see  the  memorandum 
regarding  "Issues  and  Decision 
Memorandum  for  the  Final  Scope 
Rulings  in  the  Antidiunping  Duty 
Investigations  on  Certain  Cold-Rolled 
Carbon  Steel  Flat  Products  from 
Argentina,  Australia,  Belgium,  Brazil, 
France,  Germany,  India,  Japan,  Korea, 
the  Netherlands,  New  Zealand,  the 
People's  Republic  of  China,  the  Russian 
Federation,  South  Africa,  Spain, 
Sweden,  Taiwan,  Thailand,  Turkey,  and 
Venezuela,  and  in  the  Countervailing 
Ehity  Investigations  of  Certain  Cold- 
Rolled  Carbon  Steel  Flat  Products  from 
Argentina,  Brazil,  France,  and  Korea," 
dated  July  10,  2002.  which  is  on  file  in 
theCRU. 


Period  of  Investigation 

The  period  of  investigation  (POI)  is 
July  1,  2000,  through  June  30,  2001. 

Verification 

As  provided  in  section  782(i)  of  the 
Act,  we  conducted  verification  of  the 
cost  and  sales  information  submitted  by 
the  respondent.  We  used  standard 
verification  procedures  including 
examination  of  relevant  accounting  and 
production  records,  and  original  source 
documents  provided  by  the  respondent. 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  this 
antidumping  proceeding  are  listed  in 
the  appendix  to  this  notice  and 
addressed  in  the  Issues  and  Decision 
Memorandum  for  the  Antidumping  Duty 
Investigation  of  Certain  Cold-Rolled 
Carbon  Steel  Flat  Products  from 
Belgium  (Decision  Memorandum)  frY)m 
Holly  A.  Kuga,  Acting  Deputy  Assistant 
Secretary  for  Import  Administration,  to 
Faryar  Shirzad,  Assistant  Secretary  for 
Import  Administration,  dated 
concurrently  with  this  notice,  which  is 
hereby  adopted  by  this  notice.  The 
Decision  Memorandum  is  on  file  in 
room  B-099  of  the  main  Department  of 
Commerce  building.  In  addition,  a 
complete  version  of  the  Decision 
Memorandum  can  be  accessed  directly 
on  the  Worid  Wide  Web  at  http:// 
ia.ita.doc.gov/.  The  paper  and  electronic 
versions  of  the  Decision  Memorandum 
are  identical  in  content. 

Changes  Since  the  Preliminary 
Determinations 

Based  on  our  findings  at  verification, 
and  analysis  of  comments  received,  we 
have  made  the  following  adjustments  to 
the  preliminary  determination  in 
calculating  the  final  dumping  margin  in 
this  proceediiig: 

•  For  a  small  niunber  of  sales  in  the 
home  and  U.S.  market  Sidinar  did  not 
report  a  date  of  payment.  In  accordance 
vtrith  Departmental  practice  in  such 
cases  where  pajnment  has  not  yet  been 
made,  we  have  used  the  last  day  of  the 
U.S.  sales  verification  (i.e.,  Jxme  28, 
2002)  as  payment  date  in  the  calculation 
of  imputed  credit  expenses. 

•  The  Department  corrected  the 
margin  program  based  on  errors 
discovered  at  verification. 

•  For  the  final  determination  the 
Department  has  denied  all  early 
payment  discounts  in  the  home  market 
because  Sidmar  has  failed  to 
demonstrate  that  it  is  entitled  to  such  an 
adjustment. 

•  For  billing  adjiistments  in  the  U.S. 
market,  the  Department  has  applied 
partial  adverse  facts  available  by  setting 


all  positive  billing  adjustments  to  zero, 
and  where  a  negative  billing  adjustment 
is  misreported,  the  Department  has 
taken  each  unique  combination  of  J&F 
branch  and  invoice  niunber  for  which  a 
negative  billing  adjustment  is  reported 
and  applied  the  largest  per-unit  negative 
billing  adjustment  for  all  records 
sharing  the  same  branch/invoice 
niunber  combination. 

•  The  Department  corrected  clerical 
errors  presented  by  interested  parties  in 
the  margin  and  comparison  market 
program. 

These  adjustments  are  discussed  in  the 
relevant  sections  of  the  Decision 
Memorandum  and  Final  Calculation 
Memorandum  for  this  investigation. 

Facts  Available 

Section  776(a)(2)  of  the  Act  provides 
that  "if  an  interested  party  or  any  other 
person — (A)  Withholds  information  that 
has  been  requested  by  the  administering 
authority;  (B)  fails  to  provide  such 
information  by  the  deadlines  for  the 
submission  of  the  information  or  in  the 
form  and  maimer  requested,  subject  to 
subsections  (c)(1)  and  (e)  of  section  782; 
(C)  significantly  impedes  a  proceeding 
under  this  title;  or  (D)  provides  such 
information  but  the  information  caimot 
be  verified  as  provided  in  section  782(1), 
the  administering  authority  shall, 
subject  to  section  782(d),  use  the  facts 
otherwise  available  in  reaching  the 
appUcable  determination  under  this 
title."  In  addition,  section  776(b)  of  the 
Act  provides  that,  if  the  Department 
finds  that  an  interested  party  "has  failed 
to  cooperate  by  not  acting  to  the  best  of 
its  ability  to  comply  with  a  request  for 
information,"  the  Department  may  use 
information  that  is  adverse  to  the 
interests  of  the  party  as  the  facts 
otherwise  available.  The  statute  also 
provides  that  such  an  adverse  inference 
may  be  based  on  secondary  information, 
including  information  drawn  from  the 
petition.  In  this  case,  the  Department 
has  applied  partial  facts  available  for 
various  expenses  and  adjustments.  (See 
the  Decision  Memorandum  at  comments 
9  and  10). 

Continuation  of  Suspension  of 
Liquidation 

In  accordance  with  section- 
735(c)(1)(B)  of  the  Act,  we  are  directing 
the  Customs  Service  to  continue  to 
suspend  Liquidation  of  all  entries  of 
cold-rolled  steel  exported  from  Belgium 
that  are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
May  9,  2002,  the  date  of  publication  of 
our  preliminary  determination.  The 
Customs  Service  shall  continue  to 
require  a  cash  deposit  or  the  posting  of 
a  bond  based  on  the  estimated       „ 
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weighted-average  dumping  maigins 
shown  below.  The  suspension  of 
liquidation  instructions  will  remain  in 
effect  until  further  notice. 

We  detennine  that  the  following 
weighted-average  dumping  margins 
exist  for  Belgium: 


Manufacturer/exporter 

Margin 
(percent) 

Sidmar,  N.V 

All  Others 

11.56 
11.56 

International  Trade  Commission 
Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the 
International  Trade  Commission  (ITC)  of 
our  determinations.  The  ITC  will 
determine,  within  45  days,  whether 
imports  of  subject  merchandise  from 
Belgium  are  causing  material  injury,  or 
threaten  material  injury,  to  an  industry 
in  the  United  States.  If  the  ITC 
determines  that  material  injury  or  threat 
of  injury  does  not  exist,  the  proceedings 
will  be  terminated  and  all  securities 
posted  will  be  refunded  or  canceled.  If 
the  ITC  determines  that  such  injury 
does  exist,  the  Department  will  issue 
antidumping  orders  directing  Customs 
Service  officials  to  assess  antidumping 
duties  on  all  imports  of  the  subject 
merchandise  entered,  or  withdrawn 
from  warehouse  for  consumption  on  or 
after  the  effective  date  of  the  suspension 
of  liquidation. 

Tms  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  thefr 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305.  Timely 
notification  of  return/ destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
735(d)  and  777{i)(l)  of  the  Act. 

Dated:  September  23,  2002. 
Faryar  Shizad, 
Assistant  Secretary  for  Import 
Administration.  j 

Appendix — Issues  Covered  in  Decision 
Memorandum 

Sales  Issues 

(1)  Whether  to  Apply  Partial  Adverse  Facts 

Available  (AFA)  to  Sidmar's  U.S.  Sales 
of  Products  Further  Processed  by 
Laminoir  de  Dudelange  S.A.  (LDD)  and 
Imported  by  J&F  Steel  Corporation  (J&F) 

(2)  Constructed  Export  Price  (CEP)  Offset 

(3)  Whether  the  Department  Should  Make  All 


Minor  Corrections  Presented  On  the  First 
Day  of  Verification 

(4)  Whether  to  Correct  Sidmar's  Failure  to 

Report  Rebates  for  Certain  U.S.  Sales 

(5)  Whether  to  Apply  Partial  Adverse  Facts 

Available  for  Sidmar's  Failure  to  Report 
Certain  Movement  Expenses 

(6)  Whether  the  Department  Should  Calculate 

U.S.  Credit  Expense  Using  the  Weighted 
Average  of  TradeARBED  (TANY)'s  Short- 
Term  Interest  Rates 

(7)  Whether  Sidmar's  Freight  Components 

Arranged  Through  Transaf  N.V.  (Transaf) 
Were  at  Arm's  Length 

(8)  Whether  the  Department  Should  Calculate 

TANY's  Indirect  Selling  Expenses  Using 
TANY's  Corrected  Indirect  Selling 
Expense  Ratio 

(9)  Whether  to  Apply  Partial  Adverse  Facts 

Available  (AFA)  for  Sidmar's 
Misreporting  of  its  Billing  Adjustments 
on  its  U.S.  Sales 

(10)  Early  Payment  Discounts 

(11)  Alleged  Clerical  Errors  in  the 
Preliminary  Determination 

Ck}st  Issues 

(12)  General  &  Administrative  (G&A)  Expense 

(13)  Foreign  Exchange  Gains  and  Losses 

(14)  Valuation  of  Certain  Inputs  in  the  Cost 
of  Manufacture 

(15)  Affiliated  Input  Transactions 

[FR  Doc.  02-24798  Filed  10-2-02;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A--469-812] 

Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Certain  Cold- 
Rolled  Cart>on  Steel  Flat  Products 
From  Spain 

agency:  Import  Adminisfration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  October  3,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Irina 
Itkin  or  Elizabeth  Eastwood  at  (202) 
^482-0656  or  (202) 482-3874, 
respectively,  Office  of  AD/CVD 
Enforcement,  Office  2,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230. 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Roimd  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  Departmeiit  of 
Commerce  (the  Department)  regulations 
refer  to  the  regulations  codified  at  19 
CFR  part  351  (April  2001). 


Final  Determination 

We  determine  that  certain  cold-rolled 
carbon  steel  flat  products  (cold-rolled 
steel)  firom  Spain  are  being,  or  are  likely 
to  be  sold,  in  the  United  States  at  less 
than  fair  value  (LTFV),  as  provided  in 
section  735  of  the  Act.  The  estimated 
margins  of  sales  at  LTFV  are  shown  in 
the  Continuation  of  Suspension  of 
Liquidation  section  of  this  notice. 

Background 

On  May  9,  2002,  the  Department 
published  its  preliminary  determination 
in  the  above-captioned  antidumping 
duty  investigation.  See  Notice  of 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Cold- 
Rolled  Caibon  Steel  Flat  Products  From 
Spain,  67  FR  31248  (May  9,  2002) 
(Preliminary  Determination).  This 
investigation  was  initiated  on  October 
18,  2001.1  See  Notice  of  Initiation  of 
Antidumping  Duty  Investigations: 
Certain  Cold-Rolled  Carbon  Steel  Flat 
Products  From  Argentina,  Australia, 
Belgium,  Brazil,  France,  Germany, 
India,  Japan,  Korea,  the  Netherlands, 
New  Zealand,  the  People's  Republic  of 
China,  the  Russian  Federation,  South 
Africa,  Spcdn,  Sweden,  Taiwan, 
Thailand,  Turkey,  and  Venezuela,  66  FR 
54198  (October  26,  2001). 

Since  the  preliminary  determination, 
the  following  events  have  occurred.  On 
May  13,  2002,  Laminacion  y  Derivados, 
S.A.  (Layde),  an  exporter  that  accounts 
for  a  significant  portion  of  exports  of 
subject  merchandise,  requested  that  the 
Department  postpone  the  final 
determination  and  continue  collecting 
cash  deposits  for  not  more  than  six 
months.  Pursuant  to  section  733(d)  of 
the  Act  and  19  CFR  351.210(e)(2),  the 
Department  postponed  the  final 
determination.  See  Postponement  of 
Final  Determination  of  Antidumping 
Duty  Investigation:  Certain  Cold-Rolled 
Carbon  Steel  Flat  Products  from  Spain, 
67  FR  40269  (June  12,  2002).  We  gave 
interested  parties  an  opportunity  to 
comment  on  the  preliminary 
determination.  No  case  or  rebuttal  briefs 
were  submitted.^ 

With  respect  to  scope,  in  the 
preliminary  LTFV  determinations  in 
this  and  the  companion  cold-rolled  steel 
investigations,  the  Department 


<  The  petitioners  in  this  investigation  are 
Bethlehem  Steel  Corporation,  LTV  Steel  Company, 
Inc..  Nucor  Corporation,  Steel  Dynamics,  Inc., 
United  States  Steel  Corporation,  WCI  Steel.  Inc., 
and  Weirton  Steel  Corporation  (collectively,  the 
petitioners). 

2  Normally,  when  the  Department  issues  a  final 
determination,  the  Federal  Register  notice  is 
accompanied  by  a  separate  Issues  and  Decision 
Memorandum.  Since  no  briefs  were  filed  in  this 
case,  a  separate  memorandum  is  required. 
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preliminarily  excluded  certain  porcelain 
enameling  steel  from  the  scope  of  these 
investigations.  See  Scope  Appendix  to 
the  Notice  of  Preliminary  Determination 
of  Sales  at  Less  Than  Fair  Value: 
Certain  Cold-Rolled  Carbon  Steel  Flat 
Products  from  Argentina,  67  FR  31181 
(May  9,  2002)  (Scope  Appendix- 
Argentina  Preliminary  LTFV 
Determination).  On  June  13,  2002,  we 
issued  a  preliminary  decision  on  the 
remaining  75  scope  exclusion  requests 
filed  in  a  number  of  the  on-going  cold- 
rolled  steel  investigations  (see  the  June 
13,  2002,  memorandiun  regarding 
"Preliminary  Scope  Rulings  in  the 
Antidumping  Investigations  on  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products 
from  Argentina,  Australia,  Belgiimi, 
Brazil,  France,  Germany,  India,  Japan, 
Korea,  the  Netherlands,  New  Zealand, 
the  People's  Republic  of  China,  the 
Russian  Federation,  South  Africa, 
Spain,  Sweden,  Taiwan,  Thailand, 
Turkey,  and  Venezuela,  and  in  the 
Countervailing  Duty  Investigations  of 
Certain  Cold-Rolled  Carbon  Steel  Flat 
Products  from  Argentina,  Brazil,  France, 
and  Korea"  (Preliminary  Scope  Rulings), 
which  is  on  file  in  the  Department's 
Central  Records  Unit  (CRU),  room  B- 
099  of  the  main  Department  building). 
We  gave  parties  until  June  20,  2002,  to 
comment  on  the  preliminary  scope 
rulings,  and  until  June  27,  2002,  to 
submit  rebuttal  comments.  We  received 
comments  and/or  rebuttal  comments 
from  petitioners  and  respondents  from 
various  coimtries  subject  to  these 
investigations  of  cold-rolled  steel.  In 
addition,  on  June  13,  2002,  North 
American  Metals  Company  (an 
interested  party  in  the  Japanese 
proceeding)  filed  a  request  that  the 
Department  issue  a  "correction"  for  an 
already  excluded  product.  On  July  8, 
2002,  the  petitioners  objected  to  this 
request. 

At  the  request  of  midtiple 
respondents,  the  Department  held  a 
public  hearing  with  respect  to  the 
Preliminary  Scope  Rulings  on  July  1, 
2002.  The  Department's  final  decisions 
on  the  scope  exclusion  requests  are 
addressed  in  the  Scope  of  Investigation 
section  below. 

Scope  of  Investigation 

For  purposes  of  this  investigation,  the 
products  covered  are  certain  cold-rolled 
(cold-reduced)  flat-rolled  carbon-quality 
steel  products.  A  full  description  of  the 
scope  of  this  investigation  is  contained 
in  "Appendix  I"  attached  to  the  Notice 
of  Correction  to  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products 
from  Australia,  67  FR  52934  (Aug.  14, 
2002).  For  a  complete  discussion  of  the 


conmients  received  on  the  Preliminary 
Scope  Rulings,  see  the  memorandum 
regarding  "Issues  and  Decision 
Memorandiun  for  the  Final  Scope 
Rulings  in  the  Antidumping  Duty 
Investigations  on  Certain  Cold-Rolled 
Carbon  Steel  Flat  Products  from 
Argentina,  Australia,  Belgium,  Brazil, 
France,  Germany,  India,  Japan,  Korea, 
the  Netherlands,  New  Zealand,  the 
People's  Republic  of  China,  the  Riissian 
Federation,  South  Africa,  Spain, 
Sweden,  Taiwan,  Thailand,  Turkey,  and 
Venezuela,  and  in  the  Countervailing 
Duty  Investigations  of  Certain  Cold- 
Rolled  Carbon  Steel  Flat  Products  from 
Argentina,  Brazil,  France,  and  Korea," 
dated  July  10,  2002,  which  is  on  file  in 
the  CRU. 

Period  of  Investigation 

The  period  of  investigation  (POI)  for 
this  investigation  is  July  1,  2000, 
through  Jime  30,  2001.  This  period 
corresponds  to  the  four  most  recent 
fiscal  quarters  prior  to  the  month  of  the 
filing  of  the  petition  (i.e.,  September 
2001). 

Analjrsis  of  Comments  Received 

We  received  no  comments  from 
interested  parties  in  response  to  our 
preliminary  determination.  We  did  not 
hold  a  hearing  because  none  was 
requested. 

Facts  Available 

In  the  preliminary  determination,  the 
Department  based  the  dumping  margin 
for  Layde  on  adverse  iads  available 
pursuant  to  section  776(b)  of  the  Act. 
The  use  of  adverse  facts  available  was 
warranted  because  Layde,  as  a 
mandatory  respondent,  felled  to  supply 
the  information  the  Department 
requested.  Therefore,  the  Department 
foimd  that  Layde  failed  to  cooperate  by 
not  acting  to  die  best  of  its  ability.  As 
a  result,  pursuant  to  section  776(b)  of 
the  Act,  the  Department  used  an  adverse 
inference  in  selecting  from  the  facts 
available.  Specifically,  the  Department 
assigned  Layde  the  highest  margin 
alleged  in  the  petition.  We  continue  to 
find  this  margin  corroborated,  pursuant 
to  section  776(c)  of  the  Act.  A  complete 
explanation  of  both  the  selection  and 
application  of  facts  available  can  be 
found  in  the  Preliminary  Determination. 
67  FR  at  31249.  No  interested  parties 
have  objected  to  the  use  of  adverse  facts 
available  for  Layde  in  this  investigation, 
or  to  the  Department's  choice  of  the 
facts  available  margin.  Accordingly,  for 
the  final  determination,  the  Department 
is  continuing  to  use,  for  Layde,  the 
highest  margin  alleged  in  the  petition. 
See  the  Preliminary  Determination,  67 
FR  at  31251.  In  addition,  the 


Department  has  left  unchanged  from  the 
preliminary  determination  the  "All 
Others  Rate"  in  this  investigation.  See 
the  Preliminary  Determination,  67  FR  at 
31251. 

Continuation  of  Suspension  of 
Liquidation 

In  accordance  with  section 
735(c)(1)(B)  of  the  Act,  we  are  directing 
the  Customs  Service  to  continue  to 
suspend  all  entries  of  cold-rolled  steel 
from  Spain,  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  May  9,  2002, 
the  date  of  publication  of  our 
preliminary  determination.  The 
Customs  Service  shall  continue  to 
require  a  cash  deposit  or  the  posting  of 
a  bond  equal  to  the  estimated  amount  by 
which  the  normal  value  exceeds  the 
U.S.  price  as  shown  below.  These 
instructions  suspending  liquidation  will 
remain  in  effect  until  further  notice. 

The  dumping  margins  are  provided 
below: 


Manufacturer/exporter 


Laminacion  y  Derivados,  S.A 

(Layde) 

Ail  Otheis 


Margin 
(percent) 


46.20 
46.20 


ITC  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the 
International  Trade  Commission  (ITC)  of 
our  determination.  As  our  final 
determination  is  affirmative,  the  ITC 
will,  within  45  days,  determine  whether 
these  imports  are  materially  injuring,  or 
threaten  material  injury  to,  the  U.S. 
indiistry.  If  the  ITC  determines  that 
material  injury  or  threat  of  material 
injury  does  not  exist,  the  proceeding 
will  be  terminated  and  all  seciuities 
posted  will  be  refunded  or  canceled.  If 
the  ITC  determines  that  such  injury 
does  exist,  the  Department  will  issue  an 
antidumping  duty  order  directing  the 
Customs  Service  to  assess  antidumping 
duties  on  all  imports  of  the  subject 
merchandise  entered,  or  withdrawn 
from  Y^arehouse,  for  consumption  on  or 
after  the  effective  date  of  the  suspension 
of  liquidation. 

Notification  Regarding  APO 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  imder  i^PO  in  accordance 
with  19  CFR  351.305.  Timely 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
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Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  determination  is  issued  and 
published  pursuant  to  sections  735(d) 
and777(i)(l)oftheAct. 

Dated:  September  23,  2002. 
Faryar  Shirzad, 
Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  02-24799  Filed  10-2-02;  8:45  am) 
BILUNG  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A-3S1-634] 

Notice  of  Final  Determination  of  Sales 
at  Less  Ttian  Fair  Value:  Certain  Cold- 
Rolled  Cart>on  Steel  Flat  Products 
From  Brazil  I 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  determination  of 
sales  at  less  than  fair  value. 

summary:  On  May  9,  2002.  the 
Department  of  Commerce  published  its 
preliminary  determination  of  sales  at 
less  than  fair  value  and  postponement  of 
final  determination  of  certain  cold- 
rolled  carbon  steel  flat  products  from 
Brazil.  The  period  of  investigation  is 
July  1,  2000,  through  June  30,  2001. 

Based  on  our  analysis  of  the 
comments  received,  we  have  made 
changes  in  the  margin  calculations. 
Therefore,  the  final  determination 
differs  bom  the  preliminary 
determination.  The  final  weighted- 
average  dumping  margins  are  listed 
below  in  the  section  entitled  Final 
Determination  Margins. 
EFFECTIVE  DATE:  October  3,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Irina 
Itkin  or  Elizabeth  Eastwood,  AD/CVD 
Enforcement  Group  I,  Office  2,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone:  (202)  482-0656  or  (202)  482- 
3874,  respectively. 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 


to  the  regulations  of  the  Department  of 
Commerce  (the  Department)  are  to  19 
CFR  part  351  (April  2001). 

Final  Determination 

We  determine  that  certain  cold-rolled 
carbon  steel  flat  products  (cold-rolled 
steel)  from  Brazil  are  being,  or  are  likely 
to  be,  sold  in  the  United  States  at  less 
than  fair  value  (LTFV),  as  provided  in 
section  735  of  the  Act. 

Background 

The  preliminary  determination  in  this 
investigation  was  issued  on  April  26, 
2002.  See  Notice  of  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value  and  Postponement  of  Final 
Determination:  Certain  Cold-Rolled 
Carbon  Steel  Flat  Products  From  Brazil, 
67  FR  31200  (May  9,  2002)  {Preliminary 
Determination).  Since  the  preliminary 
determination,  the  following  events 
have  occurred. 

In  May  2002,  we  conducted 
verification  of  the  questionnaire 
responses  of  the  respondent  in  this  case, 
Usinas  Siderurgicas  de  Minas  Gerais 
(USIMINAS)  and  Companhia 
Siderurgica  Paulista  (COSIPA) 
(collectively  "USIMINAS/COSIPA"). 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  determination.  In  July  and 
August  2002,  we  received  case  and 
rebuttal  briefs  from  the  petitioners 
(Bethlehem  Steel  Corporation,  National 
Steel  Corporation,  Nucor  Corporation, 
and  United  States  Steel  Corporation) 
and  USIMINAS/COSIPA.  The 
Department  held  a  public  hearing  on 
August  16,  2002,  at  the  request  of  the 
following  petitioners:  Bethlehem  Steel 
Corporation,  National  Steel  Corporation, 
and  United  States  Steel  Corporation. 

With  respect  to  scope,  in  the 
preliminary  LTFV  determinations  in 
this  and  the  companion  cold-rolled  steel 
investigations,  the  Department 
preliminarily  excluded  certain  porcelain 
enameling  steel  from  the  scope  of  these 
investigations.  See  Scope  Appendix  to 
the  Notice  of  Preliminary  Determination 
of  Sales  at  Less  Than  Fair  Value: 
Certain  Cold-Rolled  Carbon  Steel  Flat 
Products  from  Argentina,  67  FR  31181 
(May  9,  2002)  (Scope  Appendix- 
Argentina  Preliminary  LTFV 
Determination).  On  Jime  13,  2002.  we 
issued  a  preliminary  decision  on  the 
remaining  75  scope  exclusion  requests 
filed  in  a  number  of  the  on-going  cold- 
rolled  steel  investigations  [see  the  Jime 
13,  2002,  memorandum  regarding 
"Preliminary  Scope  Rulings  in  the 
Antidumping  Investigations  on  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products 
from  Argentina,  Australia,  Belgiimi, 
Brazil,  France,  Germany,  India,  Japan, 


Korea,  the  Netherlands,  New  Zealand, 
the  People's  Republic  of  China,  the 
Russian  Federation,  South  Africa, 
Spain,  Sweden,  Taiwan,  Thailand, 
Turkey,  and  Venezuela,  and  in  the 
Countervailing  Duty  Investigations  of 
Certain  Cold-Rolled  Carbon  Steel  Flat 
Products  from  Argentina,  Brazil,  France, 
and  Korea"  (Preliminary  Scope  Rulings), 
which  is  on  file  in  the  Central  Records 
Unit  (CRU),  room  B-099  of  the  main 
Department  building).  We  gave  parties 
until  June  20,  2002,  to  comment  on  the 
preliminary  scope  rulings,  and  imtil 
Jime  27,  2002,  to  submit  rebuttal 
comments.  We  received  comments  and/ 
or  rebuttal  comments  from  petitioners 
and  respondents  from  various  countries 
subject  to  these  investigations  of  cold- 
rolled  steel.  In  addition,  on  Jime  13, 
2002,  North  American  Metals  Company 
(an  interested  party  in  the  Japanese 
proceeding)  filed  a  request  that  the 
Department  issue  a  "correction"  for  an 
already  excluded  product.  On  July  8, 
2002,  the  petitioners  objected  to  this 
xequest. 

At  the  request  of  multiple 
respondents,  the  Department  held  a 
public  hearing  with  respect  to  the 
Preliminary  Scope  Rulings  on  July  1, 
2002.  The  Department's  final  decisions 
on  the  scope  exclusion  requests  are 
addressed  in  the  Scope  of  Investigation 
section  below. 

Scope  of  Investigation 

For  purposes  of  this  investigation,  the 
products  covered  are  certain  cold-rolled 
(cold-reduced)  flat-rolled  carbon-quality 
steel  products.  A  full  description  of  the 
scope  of  this  investigation  is  contained 
in  the  "Scope  Appendix"  attached  to 
the  Notice  of  Correction  to  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Cold-Rolled  Carbon 
Steel  Flat  Products  from  Australia,  67 
FR  52934  (Aug.  14,  2002).  For  a 
complete  discussion  of  the  comments 
received  on  the  Preliminary  Scope 
Rulings,  see  the  memorandum  regarding 
"Issues  and  Decision  Memorandum  for 
the  Final  Scope  Rulings  in  the 
Antidumping  Duty  Investigations  on 
Certain  Cold-Rolled  Carbon  Steel  Flat 
Products  from  Argentina,  Australia, 
Belgium,  Brazil,  France,  Germany, 
India,  Japan,  Korea,  the  Netherlands, 
New  Zealand,  the  People's  Republic  of 
China,  the  Russian  Federation,  South 
Africa,  Spain,  Sweden,  Taiwan, 
Thailand,  Turkey,  and  Venezuela,  and 
in  the  Countervailing  Duty 
Investigations  of  Certain  Cold-Rolled 
Carbon  Steel  Flat  Products  from 
Argentina,  Brazil,  France,  and  Korea," 
dated  July  10,  2002,  which  is  on  file  in 
the  CRU. 
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Period  of  Investigation 

The  period  of  investigation  is  July  1, 
2000,  through  June  30,  2001,  which 
corresponds  to  the  four  most  recent 
fiscal  quarters  prior  to  the  month  of  the 
filing  of  the  petition  (i.e.,  September 
2001). 

AfBliated  Respondents 

In  th&last  cold-rolled  investigation  for 
Brazil,  the  Department  treated 
USIMINAS  and  COSIPA  as  affiliated 
parties  and  collapsed  these  entities.  See 
Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Certain  Cold- 
Rolled  Flat-Rolled  Carbon-Quality  Steel 
Products  from  Brazil,  65  FR  5554,  5562 
(Feb.  4,  2000).  In  the  Preliminary 
Determination,  the  Department  stated 
that  it  treated  these  companies  as 
affiliated  producers.  Neither  USIMINAS 
nor  COSIPA  commented  on  our 
treatment  of  them  as  affiliated 
producers.  Therefore,  we  have 
continued  to  treat  USIMINAS  and 
COSIPA  as  a  single  entity  and  to 
calculate  a  single  mai:gin  for  them. 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  briefs  by 
parties  to  this  proceeding  and  to  which 
we  have  responded  are  listed  in  the 
Appendix  to  this  notice  and  addressed 
in  the  Decision  Memorandum,  which  is 
adopted  by  this  notice.  Parties  can  find 
a  complete  discussion  of  the  issues 
raised  in  this  investigation  and  the 
corresponding  recommendations  in  this 
public  memorandum,  which  is  on  file  in 
the  Central  Records  Unit,  room  B-099  of 
the  main  Commerce  Building.  In 
addition,  a  complete  version  of  the 
Decision  Memorandum  can  be  accessed 
direcUy  on  the  Web  at  http:// 
ia.ita.doc.gov/fm/index.html.  The  paper 
copy  and  electronic  version  of  the 
Decision  Memorandum  are  identicaLin 
content. 

Changes  Since  the  Preliminary 
Determination 

Based  on  our  analysis  of  comments 
received,  we  have  made  certain  changes 
to  the  margin  calculations.  For  a 
discussion  of  these  changes,  see  the 
"Margin  Calculations"  section  of  the 
Decision  Memorandum.  ' 

Verification 

As  provided  in  section  782(i)  of  the 
Act,  we  verified  the  information 
submitted  by  the  respondent  for  use  in 
our  final  determination.  We  used 
standard  verification  procedures 
including  examination  of  relevant 
accounting  records,  production  records, 
and  original  source  documents  provided 
by  the  respondent. 


Continuation  of  Suspension  of 
Liquidation 

In  accordance  with  section 
735(c)(l)(B)(ii)  of  the  Act.  we  are 
directing  the  Customs  Service  to 
continue  to  suspend  liquidation  of  all 
entries  of  subject  merchandise  from 
Brazil  that  are  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  May  9,  2002,  the  date  of 
publication  of  the  preliminary 
determination  in  the  Federal  Register. 

In  the  companion  countervailing  duty 
investigation  we  have  found  the 
existence  of  export  subsidies  with 
respect  to  USIMINAS/COSIPA.  Section 
772(c)(1)(C)  of  the  Act  directs  the 
Department  to  increase  export  price  or 
constructed  export  price  by  the  amount 
of  the  countervailing  duty  "imposed" 
on  the  subject  merchandise  "to  offset  aa 
export  subsidy"  in  an  administrative 
review.  The  basic  economic  theory 
underlying  this  provision  is  that  in 
parallel  antidumping  and  countervailing 
duty  investigations,  if  the  Department 
finds  that  a  respondent  received  the 
benefits  of  an  export  subsidy  program. 
it  is  presumed  the  subsidy  contributed 
to  lower-priced  sales  of  subject 
merchandise  in  the  United  States 
market  by  the  amount  of  any  such 
export  subsidy.  Thus,  the  subsidy  and 
dumping  are  presumed  to  be  related, 
and  die  assessment  of  duties  against 
both  would  in  effect  be  "double- 
application"  or  imposing  two  duties 
against  the  same  situation.  Therefore. 
Congress,  through  section  772(c)(1)(C)  of 
the  Act,  indicated  that  the  Department 
should  &ctor  the  subsidy  into  the 
antidumping  calculations  to  prevent 
this  "double-application"  of  duties. 

We  believe  ue  economic  theory 
implicit  in  section  772(c)(1)(C)  of  the 
Act  should  also  generally  apply  to  our 
cash  deposit  calculations  in  an 
investigation.  The  calculations 
underlying  cash  deposit  rates  resulting 
frtim  an  initial  investigation  are 
essentially  equivalent  to  those 
determined  in  administrative  reviews 
leading  to  the  assessment  of 
antidumping  duties.  Congress  has 
indicated,  in  effect,  that  no  dumping 
exists  if  the  export  subsidies  calculated 
in  a  countervailing  duty  proceeding  are 
equal  to  or  greater  than  the  calculated 
dumping  margin.  The  Department 
believes  that  this  is  true  regardless  if 
such  a  result  appears  in  an 
administrative  review  or  in  an 
investigation.  Therefore,  an  affirmative 
dumping  determination  accompanied 
by  customs  instructions  which  call  for 
the  suspension  of  liquidation  and  the 
collection  of  zero  cash  deposit  rates 
would  be  inconsistent  with  the  logic 


and  intent  of  the  law.  ff  the 
Department's  calculations  in  an 
investigation  result  in  a  zero  cash 
deposit  rate,  then  in  reality,  there  exists 
no  dumping  upon  which  an  affirmative 
determination  could  be  based  as  to  that 
particular  respondent. 

The  Department  has  determined  in  its 
Final  Affirmative  Countervailing  Duty 
Determination:  Certain  Cold-Rolled 
Carbon  Steel  Flat  Products  from  Brazil 
(issued  concurrentiy)  that  the  product 
under  investigation  benefitted  from 
export  subsidies.  Consistent  with  our 
longstanding  practice,  where  the 
product  under  investigation  is  also 
subject  to  a  concurrent  countervailing 
duty  investigation,  we  instruct  the 
Customs  Service  to  require  a  cash 
deposit  or  posting  of  a  bond  equal  to  the 
weighted-average  amount  by  which  the 
normal  value  exceeds  the  export  price, 
as  indicated  below,  minus  the  amount 
of  the  countervailing  duty  determined  to 
offset  an  export  subsidy.  See,  e.g.. 
Notice  of  Antidumping  Duty  Order: 
Stainless  Steel  Wire  Rod  From  Italy,  63 
FR  49327  (September  15, 1998)  and 
Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Polyethylene 
Terephthalate  Film.  Sheet,  and  Strip 
From  India,  67  FR  34899  (May  16, 
2002).  Accordingly,  for  cash  deposit 
purposes  we  are  subtracting  from 
USIMINAS/COSIPA's  cash  deposit  rate 
that  portion  of  the  rate  attributable  to 
the  export  subsidies  found  in  the 
affirmative  countervailing  duty 
determination  for  this  respondent  [i.e.. 
3.35  percent).  After  the  adjustment  for 
the  cash  deposit  rate  attributed  to  export 
subsidies,  the  resulting  cash  deposit  rate 
for  USIMINAS/COSIPA  will  be  30.53 
percent.  This  rate  will  be  applied  only 
in  the  event  that  an  order  in  the 
companion  countervailing  duty  case  is 
issued.^ 

The  Customs  Service  shall  continue  to 
require  a  cash  deposit  or  posting  of  a 
bond  equal  to  the  estimated  amount  by 
which  die  normal  value  exceeds  the 
U.S.  price  as  shown  below.  This 


>  BecauM  suspension  of  liquidation  in  the 
companion  countervailing  duty  investigaUon  is 
currently  discontinued  and  will  not  be  resumed 
unless  and  until  the  Department  issues  a 
countervailing  duty  order,  the  antidumping  cash 
deposit  rate  is  the  calculated  weighted-average 
dumping  margin  of  33.88  percent.  If  an  order  is 
issued  in  the  companion  countervailing  duty 
investigation,  suspension  of  liquidation  in  the 
countervailing  duty  investigation  will  resume.  If  an 
order  is  also  issued  in  this  antidumping  duty 
investigation,  the  Department  will  issue 
antidumping  duty  cash  deposit  instructions 
requiring  a  cash  deposit  equal  to  the  antidumping 
margin  calculated  for  USIMINAS/COSPIPA  less  the 
export  subsidy  rate  calculated  for  USIMINAS/ 
CXDSIPA  in  the  companion  countervailing  duty 
investigation. 
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suspension-of-liquidation  instruction  Dated:  September  23, 2002. 

will  remain  in  effect  until  further  notice.     Faryar  Shirzad, 

Assistant  Secretary  for  Import 
Administration. 


Final  Determination  Nfargins 


We  determine  that  the  following 
percentage  weighted-average  margins 
exist: 


Manufacturer/exporter 

Margin 
(percent) 

Usinas  Siderurgicas  de  Minas 

Gerais  and  Companhia 

Siderurgica  Paulista. 

33.88 

All  Oltiers  , 

33.88 

hi  accordance  with  section 
735(c)(5)(A),  we  have  based  the  "all 
others"  rate  on  the  dumping  margin 
found  for  the  sole  producer/exporter 
investigated  in  this  proceeding, 
USIMINAS/COSIPA. 

ITC  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the 
International  Trade  Commission  (ITC)  of 
our  determination.  As  our  final 
determination  is  affirmative,  the  ITC 
will  determine,  within  45  days,  whether 
these  imports  are  causing  material 
injury,  or  threat  of  material  injury,  to  an 
industry  in  the  United  States.  If  the  ITC 
determines  that  material  injury  or  threat 
of  injury  does  not  exist,  the  proceeding 
will  be  terminated  and  all  securities 
posted  will  be  refunded  or  canceled.  If 
the  ITC  determines  that  such  injury 
does  exist,  the  Department  will  issue  an 
antidumping  duty  order  directing 
customs  officials  to  assess  antidumping 
duties  on  all  imports  of  the  subject 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  effective  date  of  the  suspension 
of  liquidation. 

This  notice  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305(a)(3).  Timely 
written  notification  of  return/ 
destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  the  regulations  and  the  terms  of  an 
APO  is  a  sanctionable  violation. 

We  are  issuing  and  publishing  this 
determination  and  notice  in  accordance 
with  sections  735(d)  and  777(i)  of  the 
Act. 


Appendix — ^Issues  in  the  Decision 
Memorandum 

1.  Use  of  Facts  Available 

2.  Treatment  of  PIS  and  COFINS  Taxes  in 

Normal  Value 

3.  Treatment  of  PIS  and  COFINS  Taxes  in  the 

Cost  of  Production 

4.  Ann's-Length  Test 

5.  Calculation  of  the  Overall  Dumping 

Margin 

6.  Upward  Billing  Adjustments 

7.  Downward  Billing  Adjustments 

8.  ICMS  and  IPI  taxes 

9.  Discounts 

10.  Home  Market  Inland  Freight  Expenses  for 

COSIPA 

11.  Foreign  Inland  Freight  Expenses  for 

COSIPA 

12.  Home  Market  Inland  Freight  Expenses 

and  Foreign  Inland  Freight  Expenses  for 
USIMINAS 

13.  Foreign  Brokerage  and  Handling 

Expenses 

14.  Credit  Expenses  for  USIMINAS 

15.  Credit  Expenses  for  COSIPA 

16.  Warranties  vs.  Rebates  for  USIMINAS 

17.  Warranty  Expenses  for  COSIPA 

18.  Technical  Service  Expenses 

19.  Use  of  Facts  Available  to  Determine 

USIMINAS's  Cost  of  Production 

20.  Inclusion  of  Non-POI  Costs  in  the  Cost  of 

Production 

21.  Reported  Scrap  Credit  Values 

22.  Depreciation  of  Temporarily  Idled  Assets 

23.  Amortization  of  Goodwill 

24.  Exclusion  of  Financial  Gains  and  Losses 

on  Receivables  from  Financial  Expenses 

IFR  Doc.  02-24800  Filed  10-2-02;  8:45  am] 
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DEPARTMErn*  OF  COMMERCE 
International  Trade  Administration 

[A-791-814] 

Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value  and  Negative 
Final  Determination  of  Critical 
Circumstances:  Certain  Cold-Rolled 
Cart>on  Steel  Flat  Products  From 
Soutti  Africa 

AGENCY:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  final  determination  of 

sales  at  less  than  fair  value  and  negative 

final  determination  of  critical 

circumstances. 

SUMMARY:  We  determine  that  certain 
cold-rolled  carbon  steel  flat  products 
from  South  Africa  are  being,  or  are 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value,  as  provided  in 
section  735(a)  of  the  Tariff  Act  of  1930, 


as  amended.  In  addition,  we  determine 
that  critical  circumstances  do  not  exist 
for  imports  of  cold-rolled  carbon  steel 
flat  products  firom  South  Africa. 
We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  determination.  Based  on   ? 
our  analysis  of  the  comments  received, 
we  have  made  certain  changes  for  the 
final  determination. 
EFFECTIVE  DATE:  October  3,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Minoo  Hatten,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230;  telephone:  (202) 
482-1690. 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"),  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Roimd 
Agreements  Act.  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Departmentof  Commerce 
("Department")  regulations  are  to  the 
regulations  codified  at  19  CFI(  part  351 
(April  2002). 

Background 

On  May  9,  2002,  the  Department 
published  its  preliminary  determination 
in  the  above-captioned  antidumping 
duty  investigation.  See  Notice  of 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value,  Postponement  of 
Final  Determination  and  Negative 
Preliminary  Determination  of  Critical 
Circumstances:  Certain  Cold-Rolled 
Carbon  Steel  Flat  Products  From  South 
Africa.  67  FR  31243  (May  9.  2002) 
[Preliminary  Determination).  See  also 
Notice  of  Initiation  of  Antidumping 
Duty  Investigations:  Certain  Cold-Rolled 
Carbon  Steel  Flat  Products  From 
Argentina,  Australia,  Belgium,  Brazil, 
France,  Germany,  India,  Japan,  Korea, 
the  Netherlands,  New  Zealand,  the 
People's  Republic  of  China,  the  Russian 
Federation,  South  Africa,  Spain, 
Sweden,  Taiwan,  Thailand,  Turkey  and 
Venezuela.  66  FR  54198  (October ,26, 
2001)  {Initiation  Notice). 

Siiice  the  Preliminary  Determination, 
the  following  events  have  occtirred.  On 
May  13,  2002,  and  May  27,  2002,  the 
Department  conducted  a  U.S.  sales 
verification  and  home-market  sales 
verification,  respectively,  using 
standard  verification  procedures.  Our 
verification  results  are  outlined  in  the 
public  versions  of  the  verification 
reports  (see  U.S.  sales  verification  report 
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from  analysts  to  file,  dated  May  23, 
2002,  and  home-market  verification 
report,  dated  June  24,  2002). 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
Preliminary  Determination.  On  July  19, 
2002,  the  petitioners  ^  submitted  their 
case  brief.  Iscor  Limited  (Iscor)  and  its 
affiliate,  MacSteel  International  USA 
Corp  (MIUSA)  (collectively  Iscor), 
respondent  in  this  investigation,  also 
submitted  its  case  brief  on  July  19,  2002. 
The  petitioners  and  Iscor  submitted 
their  rebuttal  briefs  on  July  24,  2002.  No 
parties  requested  a  hearing. 

With  respect  to  scope,  in  the 
preliminary  less-than-fair-value  (LTFV) 
determinations  in  this  and  the 
companion  cold-rolled  steel 
investigations,  the  Department 
preliminarily  excluded  certain  porcelain 
enameling  steel  from  the  scope  of  these 
investigations.  See  Scope  Appendix  to 
the  Notice  of  Preliminary  Determination 
of  Sales  at  Less  Than  Fair  Value: 
Certain  Cold-Rolled  Carbon  Steel  Flat 
Products  from  Argentina,  67  FR  31181 
(May  9,  2002)  [Scope  Appendix- 
Argentina  Preliminary  LTFV 
Determination).  On  ]une  13,  2002,  we 
issued  a  preliminary  decision  on  the 
remaining  75  scope-exclusion  requests 
filed  in  a  nimiber  of  the  on-going  cold- 
rolled  steel  investigations  [see  the  June 
13,  2002,  memorandum  regarding 
"Preliminary  Scope  Rulings  in  the 
Antidimiping  Investigations  on  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products 
irom  Argentina,  Australia,  Belgium, 
Brazil,  France,  Germany,  India,  Japan, 
Korea,  the  Nedierlands,  New  Zealand, 
the  People's  Republic  of  China,  the 
Russian  Federation,  South  Africa, 
Spain,  Sweden,  Taiwan,  Thailand, 
Turkey,  and  Venezuela,  and  in  the 
Countervailing  Duty  Investigations  of 
Certain  Cold-Rolled  Carbon  Steel  Flat 
Products  from  Argentina,  Brazil,  France, 
and  Korea"  [Preliminary  Scope  Rulings), 
which  is  on  file  in  the  Department's 
Central  Records  Unit  (CRU),  room  B- 
099  of  the  main  Department  building). 
We  gave  parties  until  June  20,  2002,  to 
comment  on  the  preliminary  scope 
ruling,  and  until  June  27,  2002,  to 
submit  rebuttal  comments.  We  received 
comments  and/or  rebuttal  comments 
from  the  petitioners  and  respondents 
from  various  countries  subject  to  these 
investigations  of  cold-rolled  steel.  In 


'  The  petitioners  in  the  concurrent  antidumping 
duty  investigations  are  Bethlehem  Steel 
Corporation,  LTV  Steel  Company.  National  Steel 
Corporation,  Nucor  Corporation,  Steel  Dynamics, 
Inc.,  United  States  Steel  LLC,  WQ  Steel,  Inc..  and 
Weirton  Steel  Corporation.  Weirton  Steel 
Corporation  is  not  a  petitioner  in  the  Netherlands 
case.  Efiective  janiury  1.  2002,  the  party  previously 
known  as  "United  States  Steel  LLC"  changed  iU 
name  to  "United  State*  Steel  Corporation." 


addition,  on  Jime  13,  2002,  North 
American  Metals  Company  (an 
interested  party  in  the  Japan 
proceeding)  filed  a  request  that  the 
Department  issue  a  "correction"  for  an 
already-excluded  product.  On  July  8, 
2002,  the  petitioners  objected  to  this 
request. 

At  the  request  of  multiple 
respondents,  the  Department  held  a' 
public  hearing  with  respect  to  the 
Preliminary  Scope  Rulings  on  July  1, 
2002.  The  Department's  final  decisions 
on  the  scope-exclusion  requests  are 
addressed  in  the  Scope  of  Investigation 
section  below. 

Scope  of  Investigation 

For  purposes  of  this  investigation,  the 
products  covered  are  certain  cold-rolled 
(cold-reduced)  flat-rolled  carbon-quality 
steel  products.  A  full  description  of  the 
scope  of  this  investigation  is  contained 
in  the  Scope  Appendix  attached  to  the 
Notice  of  Correction  to  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Cold-Rolled  Carbon 
Steel  Flat  Products  from  Australia,  67 
FR  52934  (Aug.  14,  2002).  For  a 
complete  discussion  of  the  comments 
received  on  the  Preliminary  Scope 
Rulings,  see  the  memorandum  regarding 
"Issues  and  Decision  Memorandum  for 
the  Final  Scope  Rulings  in  the 
Antidumping  Duty  Investigations  on 
Certain  Cold-Rolled  Carbon  Steel  Flat 
Products  from  Argentina,  Australia, 
Belgitmi,  Brazil,  France,  Germany, 
hidia,  Japan,  Korea,  the  Netherlands, 
New  Zealand,  the  People's  Republic  of 
China,  the  Russian  Federation,  South 
Africa,  Spain,  Sweden,  Taiwan, 
Thailand,  Turkey,  and  Venezuela,  and 
in  the  Cotmtervailing  Duty 
Investigations  of  Certain  Cold-Rolled 
Carbon  Steel  Flat  Products  from 
Argentina,  Brazil,  France,  and  Korea," 
dated  July  10,  2002,  which  is  on  file  in 
CRU. 

Critical  Circumstances 

In  letters  filed  on  December  7,  2001, 
and  January  14,  2002.  the  petitioners 
alleged  that  there  is  a  reasonable  basis 
to  believe  or  suspect  that  critical 
circumstances  exist  with  respect  to 
imports  of  cold-rolled  steel  from  South 
Africa  and  other  cotmtries.  On  May  9, 
2002,  the  Department  published  in  the 
Federal  RegMer  its  preliminary 
determination  that  critical 
circtmistances  do  not  exist  for  imports 
of  cold-rolled  steel  from  South  Africa. 
See  Preliminary  Determination  and 
critical-circumstances  memorandum 
from  Richard  W.  Moreland  to  Faryar 
Shirzad,  dated  April  26,  2002 
[Preliminary  Negative  Determinations  of 
Critical  Circumstances — South  Africa). 


A  public  version  of  this  memorandimi  is 
on  file  in  CRU. 

We  received  no  comments  from  the 
petitioners  or  the  respondent  regarding 
our  preliminary  finding  that  critical 
circumstances  do  not  exist  for  imports 
of  cold-rolled  steel  from  South  Africa. 
We  have  not  changed  ovu-  determination 
and  continue  to  find  that  critical 
circtmistances  do  not  exist  for  imports 
of  cold-rolled  steel  from  South  Africa. 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefe  by  parties  to  this 
investigation  are  addressed  in  the 
"Issues  and  Decision  Memorandum" 
(Decision  Memo)  from  Richard  W. 
Moreland,  Deputy  Assistant  Secretary, 
to  Faryar  Shirzad,  Assistant  Secretary, 
dated  September  23,  2002,  which  is 
hereby  adopted  by  this  notice.  A  list  of 
the  issues  which  parties  have  raised  and 
to  which  we  have  responded,  all  of 
which  are  in  the  Decision  Memo,  is 
attached  to  this  notice  as  an  Appendix. 
This  Decision  Memo,  which  is  a  public 
document,  is  on  file  in  the  CRU  and  is 
accessible  on  the  Web  at  http:// 
ia.ita.doc.gov/fm.  The  paper  copy  and 
electronic  version  of  the  Decision  Memo 
are  identical  in  content. 

Changes  Since  the  Preliminary 
Determination 

Our  calculations  followed  the 
methodologies  described  in  the 
Preliminary  Determination,  except  as 
noted  below,  and  in  the  September  23, 
2002,  Decision  Memo  and  final 
detOTmination  analysis  memorandum. 

For  certain  models  for  which  Iscor  did 
not  report  constructed-value  (CV)  data, 
Iscor  identified  models  which  closely 
matched  the  models  for  which  it  coidd 
not  furnish  the  CV  data  and  supplied 
CV  data  for  the  surrogate  models. 
Becatise  we  are  tmable  to  determine  the 
impact  of  the  difference  in  the  physical 
characteristics  between  the  siniilar 
model  chosen  and  the  models  with 
missing  costs,  we  have  not  included  the 
models  with  missing  CV  data  in  the 
margin  calculation.  For  a  more  detailed 
analysis  see  our  response  to  comment  5  . 
of  the  Decision  Memo  and  the  final 
determination  analysis  memorandimi 
from  analyst  to  file  dated  September  23, 
2002. 

We  have  also  applied  partial  adverse 
fects  available  because  we  find  that 
Iscor  did  not  act  to  the  best  of  its  ability 
to  provide  accurate  weight-conversion 
factors.  As  partial  adverse  facts 
available,  we  have  used  the  lowest 
weight-conversion  factor  that  we 
verified  as  accurate  and  applied  it  to  all 
sales  that  have  a  reported  weight- 
conversion  factor  greater  than  this 
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number.  For  a  more  detailed  analysis 
see  our  response  to  comment  9  of  the 
Decision  Memo  and  the  final 
determination  analysis  memorandum 
from  analyst  to  file  dated  September  23, 
2002. 


Suspension  of  Liquidation 

In  accordance  with  section 
735(c)(1)(B)  of  the  Act.  we  are  directing 
the  Customs  Service  (Customs)  to 
continue  to  suspend  liquidation  of  all 
imports  of  subject  merchandise  that  are 
entered,  or  wiUidrawn  from  warehouse, 
for  consxmiption  on  or  after  May  9, 
2002,  the  date  of  publication  of  the 
Preliminary  Determination  in  the 
Federal  Register.  Customs  shall 
continue  to  require  a  cash  deposit  or  the 
posting  of  a  bond  equal  to  the  weighted- 
average  amoimt  by  which  the  normal 
value  exceeds  the  constructed  export 
price,  as  indicated  in  the  chart  below. 
These  suspension-of-liquidation 
instructions  will  remain  in  effect  until 
further  notice.  The  weighted-average 
dimiping  margins  are  as  follows: 


Exporter/manufacturer 


Iscof 

AllOttwrs 


Weighted- 
average 

margin  per- 
centage 


41.90 
"41.90 


"As  Iscor  was  the  only  respondent  In  this 
investigation,  we  have  used  Iscor's  margin  as 
the  all-ottiers  rate. 

International  Trade  Commission 
Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the 
International  Trade  Commission  (ITC)  of 
our  determination.  As  our  final 
determination  is  affirmative,  the  ITC 
will  determine  within  45  days  whether 
these  imports  are  causing  material 
injury,  or  threat  of  material  injury,  to  an 
industry  in  the  United  States.  If  the  ITC 
determines  that  material  injury,  or 
threat  of  injury  does  not  exist,  the 
proceeding  will  be  terminated  and  all 
securities  posted  will  be  refunded  or 
cancelled.  If  the  ITC  determines  that 
such  injury  does  exist,  the  Department 
will  issue  an  antidumping  duty  order. 

Notification  Regarding  Administrative 
Protective  Order  (APO) 

This  notice  serves  as  a  reminder  to 
parties  subject  to  APO  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305.  Timely 
notification  of  return/ destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 


and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  determination  is  published 
pursuant  to  sections  735(d)  and  777(i)(l) 
of  the  Act. 

Dated:  September  23,  2002. 
Faryar  Shirzad, 
Assistant  Secretary  for  Import 
Administration. 

Appendix — Comments  and  Responses 

1.  CEP  Offset 

2.  Total  Adverse  Facts  Available 

3.  Product  Characteristics 

4.  Multiple  Costs 

5.  Missing  Costs 

6.  Inaccurate  U.S.  Sales  Quantities 

7.  Missing  Home-Market  Sales 

8.  Inclusion  of  Non-Subject  Merchandise  in 
the  Home-Market  Sales  File 

9.  Inaccurate  Weight-Conversion  Factors  and 
Partial  Adverse  Facts  Available 

[FR  Doc.  02-24801  Filed  10-2-02;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Adminiatration 

[A-357-816] 

Notica  of  Hnal  Determination  of  Salaa 
at  Leaa  Than  Fair  Value  and  Nagativa 
Final  Determination  of  Critical 
Circumatancea:  Certain  CokHtolied 
Cartwn  Steel  Flat  Producta  From 
Argentina 

agency:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  final  determination  of 

sales  at  less  than  fair  value  and  negative 

final  determination  of  critical 

circiunstances. 

SUMMARY:  We  determine  that  certain 
cold-rolled  carbon  steel  flat  products 
frtam  Argentina  are  being,  or  are  likely 
to  be,  sold  in  the  United  States  at  less 
than  laii  value,  as  provided  in  section 
731  of  the  Tariff  Act  of  1930,  as 
amended.  In  addition,  we  determine 
that  critical  circimistances  do  not  exist 
for  import  of  cold-rolled  carbon  steel 
flat  products  from  Argentina. 

We  gave  interested  parties  an 
opportxinity  to  comment  on  the 
preliminary  determination.  Based  on 
our  analysis  of  the  comments  received, 
we  have  made  certain  changes  for  the 
final  determination. 
EFFECTIVE  DATE:  October  3,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dave  Dirstine,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW, 


Washington,  DC  20230;  telephone:  (202) 

4'B2-4033. 

SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department  of  Commerce 
(Department's)  regulations  are  to  the 
regulations  codified  at  19  CFR  part  351 
(April  2001). 

Background 

On  May  9,  2002,  the  Department 
published  its  preliminary  determination 
in  the  above-captioned  antidumping 
duty  investigation.  See  Notice  of 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value,  Postponement  of 
Final  Determination  and  Negative 
Preliminary  Determination  of  Critical 
Circumstances:  Certain  Cold-Rolled 
Carbon  Steel  Flat  Products  From 
Argentina.  67  FR  31181  (May  9,  2002) 
[PpBliminary  Determination).  See  also 
Notice  of  Initiation  of  Antidumping 
Duty  Investigations:  Certain  Cold-Rolled 
Carbon  Steel  Flat  Products  From 
Argentina,  Australia,  Belgium,  Brazil, 
France,  Germany,  India,  Japan,  Korea, 
the  Netherlands,  New  Zealand,  the 
People's  Republic  of  China,  the  Russian 
Federation,  South  Africa,  Spain, 
Sweden,  Taiwan,  Thailand,  Turkey  and 
Venezuela,  66  FR  54198  (October  26, 
2001)  [Initiation  Notice). 

Since  the  Preliminary  Determination, 
the  following  events  have  occurred.  On 
June  18,  2002,  and  July  29,  2002.  the 
Department  conducted  a  home-market 
sales  verification  and  a  U.S.  sales 
verification,  respectively,  using 
standard  verification  procedures.  Otir 
verification  results  are  outlined  in  the 
public  versions  of  the  verification 
reports  (see  home-market  verification 
report  dated  July  26,  2002,  and  U.S. 
sales  verification  report  from  analysts  to 
file,  dated  August  13,  2002). 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
f^liminary  Determination.  On  August 
26,  2002,  the  petitioners  ^  submitted 
their  case  brief.  Siderar  S.A.I.C. 


■  The  petitioners  in  the  concurrent  antidumping 
duty  investigations  are  Bethlehem  Steel 
Corporation.  LTV  Steel  Company.  National  Steel 
Corporation.  Nucor  Corporation,  Steel  Dynamics, 
Inc..  United  SUtes  Steel  LLC,  WQ  Steel,  Inc..  and 
Weirton  SteeLCorporation.  Weiiton  Steel 
Corporation  is  not  a  petitioner  in  the  Netherlands 
case.  Effective  January  1,  2002.  the  party  previously 
known  as  "United  States  Steel  LLC"  changed  its 
name  to  "United  States  Steel  Corporation." 
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(Siderar),  respondent  in  this 
investigation,  also  submitted  its  case 
brief  on  August  26,  2002.  The 
petitioners  and  Siderar  submitted  their 
rebuttal  briefs  on  September  3,  2002. 
Siderar  did  not  request  a  hearing.  The 
petitioners  submitted  a  request  for  a 
hearing  on  June  10,  2002,  but  withdrew 
their  request  on  September  4,  2002. 

With  respect  to  scope,  in  the 
preliminary  LTFV  determinations  in 
this  and  the  companion  cold-rolled  steel 
investigations,  the  Department 
preliminarily  excluded  certain  porcelain 
enameling  steel  from  the  scope  of  these 
investigations.  See  Scope  Appendix  to 
the  Notice  of  Preliminary  Determination 
of  Sales  at  Less  Than  Fair  Value: 
Certain  Cold-Rolled  Carbon  Steel  Flat 
Products  from  Argentina,  67  FR  31181 
(May  9,  2002)  [Scope  Appendix- 
Argentina  Preliminary  LTFV 
Determination).  On  June  13,  2002,  we 
issued  a  prelimmary  decision  on  the 
remaining  75  scope-exclusion  requests 
filed  in  a  number  of  the  on-going  cold- 
rolled  steel  investigations  [see  the  June 
13,  2002,  memorandmn  regarding 
"ft^liminary  Scope  Rulings  in  the 
Antidimiping  Investigations  on  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products 
from  Argentina,  Australia.  Belgium, 
Brazil,  France,  Germany,  India,  Japan, 
Korea,  the  Netherlands,  New  Zealand, 
the  People's  Republic  of  China,  the 
Russian  Federation,  South  Africa, 
Spain,  Sweden,  Taiwan,  Thailand, 
Turkey,  and  Venezuela,  and  in  the 
Countervailing  Duty  Investigations  of 
Certain  Cold-Rolled  Carbon  Steel  Flat 
Products  from  Argentina,  Brazil,  France, 
and  Korea"  [Preliminary  Scope  Ridings), 
which  is  on  file  in  the  Department's 
Central  Records  Unit  (CRU).  room  B- 
099  of  the  main  Department  building). 
We  gave  parties  until  June  20.  2002.  to 
comment  on  the  preliminary  scope 
rulings  and  until  Jtme  27.  2002,  to 
submit  rebuttal  comments.  We  received 
comments  and/or  rebuttal  comments 
bom  the  petitioners  and  respondents 
from  various  countries  subject  to  these 
investigations  of  cold-rolled  steel.  In 
addition,  on  Jime  13.  2002.  North 
American  Metals  Company  (an 
interested  party  in  the  Japan 
proceeding)  filed  a  request  that  the 
Department  issue  a  "correction"  for  an 
already-excluded  product.  On  July  8. 
2002,  the  petitioners  objected  to  this 
request. 

At  the  request  of  multiple 
respondents,  the  Department  held  a 
public  hearing  with  respect  to  the 
Preliminary  Scope  Rulings  on  July  1, 
2002.  The  Department's  final  decisions 
on  the  scope-exclusion  requests  are 
addressed  in  the  Scope  of  Investigation 
section  below. 


Scope  of  Investigation 

For  purposes  of  this  investigation,  the 
products  covered  are  certain  cold-rolled 
(cold-reduced)  flat-rolled  carbon-quality 
steel  products.  A  full  description  of  the 
scope  of  this  investigation  is  contained 
in  the  Scope  Appendix  attached  to  the 
Notice  of  Correction  to  Final 
Detemiination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Cold-Rolled  Carbon 
Steel  Flat  Products  from  Australia,  67 
FR  52934  (Aug.  14,  2002).  For  a 
complete  discussion  of  the  comments 
received  on  the  Preliminary  Scope 
Rulings,  see  the  memorandum  regarding 
"Issues  and  Decision  Memorandum  for 
the  Final  Scope  Rulings  in  the 
Antidumping  Duty  Investigations  on 
Certain  Cold-Rolled  Carbon  Steel  Flat 
Products  from  Argentina,  Australia, 
Belgium,  Brazil,  France,  Germany, 
India,  Japan,  Korea,  the  Netherlands, 
New  Zealand,  the  People's  Republic  of 
China,  the  Russian  Federation,  South 
Africa,  Spain,  Sweden,  Taiwan, 
Thailand,  Turkey,  and  Venezuela,  and 
in  the  Countervailing  Duty 
Investigations  of  Certain  Cold-Rolled 
Carbon  Steel  Flat  Products  frtim 
Argentina,  Brazil,  France,  and  Korea," 
dated  July  10,  2002,  which  is  on  file  in 
the  CRU. 

Critical  Circumstances 

In  letters  filed  on  December  7,  2001, 
and  January  14,  2002,  the  petitioners 
alleged  that  there  is  a  reasonable  basis 
to  believe  or  suspect  that  critical 
circumstances  exist  with  respect  to 
imports  of  cold-rolled  steel  from 
Argentina  and  other  coimtries.  On  May 
9,  2002,  the  Department  published  in 
the  Federal  Register  its  preliminary 
determination  that  criti(^ 
circumstances  do  not  exist  for  imports 
of  cold-rolled  steel  bom  Argentina.  See 
Preliminary  Determination  and  critical- 
circumstance3  memorandum  from 
Richard  W.  Moreland  to  Faryar  Shirzad, 
dated  April  26,  2002  [Preliminary 
Negative  Determinations  of  Critical 
Circumstances — Argentina).  A  public 
version  of  this  memorandum  is  on  file 
in  the  CRU. 

We  received  no  comments  from  the 
petitioners  or  the  respondent  regarding 
oiu  preliminary  finding  that  critical 
circimistances  do  not  exist  for  imports 
of  cold-rolled  steel  from  Argentina.  We 
have  not  changed  our  determination  and 
continue  to  find  that  critical 
circmnstances  do  not  exist  for  imports 
of  cold-rolled  steel  from  Argentina. 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefe  by  parties  to  this 
investigation  are  addressed  in  the 


"Issues  and  Decision  Memorandum" 
(Decision  Memo)  bom  Richard  W. 
Moreland,  Deputy  Assistant  Secretary, 
to  Faryar  Shirzad,  Assistant  Secretary, 
dated  September  23,  2002.  which  is    , 
hereby  adopted  by  this  notice.  A  list  of 
the  issues  which  parties  have  raised  and 
to  which  we  have  responded,  all  of 
which  are  in  the  Decision  Memo,  is 
attached  to  this  notice  as  an  Appendix. 
This  Decision  Memo,  which  is  a  public 
document,  is  on  file  in  the  CRU  and  is 
accessible  on  the  Web  at  http:// 
ia.ita.doc.gov/fm.  The  paper  copy  and 
electronic  version  of  the  Decision  Memo 
are  identical  in  content. 

Changes  Since  the  Preliminary 
Determination 

Our  calculations  followed  the 
methodologies  described  in  the 
Preliminary  Determination,  except  as 
noted  below,  and  in  the  September  23, 
2002,  Decision  Memo  and  final 
determination  analysis  memorandum. 

We  obtained  missing  imreported 
slitting-cost  information  at  verification 
and  have  applied  partial  adverse  facts 
available  as  advocated  by  the 
petitioners.  See  oiu  response  to 
Comment  2  of  the  Decision  Memo. 

We  used  depreciation  adjustment  data 
presented  by  the  respondent  to  correct 
minor  errors  in  its  response  on  the  first 
day  of  verification  and  we  have  not 
applied  partial  adverse  facts  available  as 
asserted  by  the  petitioners.  See  our 
response  to  Comment  3  of  the  Decision 
Memo. 

We  revised  the  interest  expense  and 
general  and  administrative  expenses 
based  on  information  we  obtained  at 
verification.  See  our  response  to 
Comment  4  of  the  Decision  Memo. 

For  the  Preliminary  Determination  we 
foimd  one  level  of  trade  in  the  U.S. 
market  and  one  level  of  trade  in  the 
home  market.  For  this  final 
determination,  we  found  that  there  were 
two  home-market-levels  of  trade — a 
distributor  level  of  trade  and  an  end- 
user  (or  original  equipment 
manufacturer)  level  of  trade.  We 
continue  to  find  one  level  of  trade  in  the' 
U.S.  market.  In  addition,  we  made  a 
level-of-trade  adjustment  to  normal 
value  for  export-price  sales  of  one 
model  for  which  there  were  no  sales  on 
the  same  level  of  trade  in  the  home 
market.  See  our  response  to  Conunent  5 
of  the  Decision  Memo. 

Suspension  of  Liquidation 

In  accordance  with  section 
735(c)(1)(B)  of  the  Act,  we  are  directing 
the  Ctistoms  Service  (Customs)  to 
continue  to  suspend  liquidation  of  all 
imports  of  subject  merchandise  that  are 
entered,  or  witiidrawn  from  warehouse, 
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for  consumption  on  or  after  May  9, 
2002,  tlie  date  of  publication  of  the 
Preliminary  Determination  in  the 
Federal  Register.  Customs  shall 
continue  to  require  a  cash  deposit  or  the 
posting  of  a  bond  equal  to  the  weighted- 
average  amount  by  which  the  normal 
value  exceeds  the  U.S.  price,  as 
indicated  in  the  chart  below.  These 
suspension-of-liquidation  instructions 
will  remain  in  effect  imtil  further  notice. 
The  weighted-average  dumping  margins 
are  as  follows: 


Exporter/manufacturer 

Weight- 
ed-av- 
erage 
margin 
per- 
cent- 
age 

Siderar      

27.18 

All  Ottiers                 

227.18 

2  As  Siderar  was  the  only  respondent  in  this 
investigation,  we  used  Siderar's  margin  as  the  all- 
others  rate. 


International  Trade  Commission 
Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the 
International  Trade  Commission  (ITC)  of 
our  determination.  As  oiu  final 
determination  is  affirmative,  the  ITC 
will  determine  within  45  days  whether, 
these  imports  are  causing  material 
injury,  or  threat  of  material  injury,  to  an 
industry  in  the  United  States.  If  the  ITC 
determines  that  material  injury,  or 
threat  of  injiuy  does  not  exist,  the 
proceeding  will  be  terminated  and  all 
seciuities  posted  will  be  refunded  or 
cancelled.  If  the  ITC  determines  that 
such  injury  does  exist,  the  Department 
will  issue  an  antidumping  duty  order. 

Notification  Regarding  Administrative 
Protective  Order  (APO) 

This  notice  serves  as  a  reminder  to 
parties  subject  to  APO  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  ^O  in  accordance 


with  19  CFR  351.305.  Timely 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  determination  is  published 
pursuant  to  sections  735(d)  and  777(i)(l) 
of  the  Act. 

Dated:  September  23,  20D2. 

Faryar  Shirzad, 

Assistant  Secretary  for  Import 
Administration. 

Appendix — Comments  and  Responses 

1.  Indirect  Tax  Rebates  (Reintegro) 

2.  Missing  Production  Costs  at  One  Plant 

3.  Failure  to  Provide  Depreciation  Costs 

4.  Revision  of  Interest  Expenses  and  General 

and  Administrative  (G&A)  Costs 

5.  Level  of  Trad6 

[FR  Doc.  02-24802  Filed  10-2-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Parts  121, 129,  and  135 

[Docket  No.  FAA-2002-13458;  Notice  No. 
02-16] 

RIN  2120-AE92         | 

Corrosion  Prevention  and  Control 
Program 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  document  proposes  to 
require  that  the  maintenance  or 
inspection  programs  for  all  airplanes 
operated  under  part  121  of  Title  14, 
Code  of  Federal  Regulations,  all  U.S.- 
registered  multiengine  airplanes 
operated  in  common  carriage  by  foreign 
air  carriers  or  foreign  persons  under  14 
CFR  part  129,  and  all  multiengine 
airplanes  used  in  scheduled  operations 
under  14  CFR  part  135  include  FAA- 
approved  corrosion  prevention  and 
control  programs.  Such  programs  are 
needed  because  existing  maintenance 
and  inspection  programs  may  not 
provide  comprehensive,  systematic 
measures  to  prevent  and  control 
corrosion.  These  proposals  form  a  part 
of  the  FAA's  response  to  legislation 
emanating  from  the  Aging  Aircraft 
Safety  Act  of  1991.  These  actions  are 
intended  to  control  the  detrimental 
effects  of  corrosion  and  the  resulting 
airplane  structural  material  loss. 
DATES:  Comments  must  be  received  on 
or  before  April  1,  2003. 
ADDRESSES:  Comments  on  this  proposed 
rulemaking  should  be  mailed  or 
delivered,  in  duplicate,  to:  U.S. 
Department  of  Transportation  Dockets, 
Docket  No.  FAA-2002-13458,  400 
Seventh  Street.  SW.  Room  Plaza  401, 
Washington,  DC  20590.  Comments  may 
also  be  sent  electronically  to  the 
following  Internet  address:  9-NPRM- 
CMTS@faa.gov.  Comments  may  be  filed 
and/or  examined  in  Room  Plaza  401 
between  10  a.m.  and  5 -p.m.  weekdays 
expect  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frederick  Sobeck,  Flight  Standards 
Service,  Aircraft  Maintenance  Division 
(AFS-300),  Federal  Aviation 
Administration,  800  Independence 
Avenue.  SW.,  Washington,  DC  20591, 
telephone  (202)  267-7355. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 


proposed  action  by  submitting  such 
written  data,  views,  or  aiguments  as 
they  may  desire.  Comments  relating  to 
the  enviromnental,  energy,  federalism, 
or  economic  impact  that  might  result 
from  adopting  the  proposals  in  this 
document  also  are  invited.  Substantive 
comments  should  be  accompanied  by 
cost  estimates.  Comments  must  identify 
the  regulatory  docket  or  notice  number 
and  be  submitted  in  duplicate  to  the 
DOT  Rules  Docket  address  specified 
above. 

All  comments  received,  as  well  as  a 
report  summarizing  each  substantive 
public  contact  with  FAA  persormel 
concerning  this  proposed  rulemaking, 
will  be  filed  in  the  docket.  The  docket 
is  available  for  public  inspection  before 
and  after  the  comment  closing  date. 

All  comments  received  on  or  before 
the  closing  date  will  be  considered  by 
the  Administrator  before  taking  action 
on  this  proposed  rulemaking.  Conmients 
filed  late  will  be  considered  as  far  as 
possible  without  incurring  expense  or 
delay.  The  proposals  in  this  document 
may  be  changed  in  light  of  the 
comments  received. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  document 
must  include  a  pre-addressed,  stamped 
postcard  with  those  comments  on  which 
the  following  statement  is  made: 
"Comments  to  Docket  No.  FAA-2002- 
13458."  The  postcard  will  be  date 
stamped  and  mailed  to  the  commenter. 

Availability  of  Rulemaking  Documents 

You  can  get  an  electronic  copy  using 
the  Internet  by  taking  the  following 
steps: 

(1)  Go  to  the  search  function  of  the 
Department  of  Tremsportation's 
electronic  Docket  Management  System 
(DMS)  Web  page  {http://dms.dot.gov/ 
search). 

(2)  On  the  search  page  type  in  the  last 
four  digits  of  the  Docket  number  shown 
at  the  beginning  of  this  notice.  Click  on 
"search." 

(3)  On  the  next  page,  which  contains 
the  Docket  summary  information  for  the 
Docket  you  selected,  click  on  the 
document  number  of  the  item  you  wish 
to  view. 

You  can  also  get  an  electronic  copy 
using  the  Internet  through  the  Office  of 
Rulemaking's  Web  page  at  http:// 
www.faa.gov/avr/arm/ 
nprm.cfm?nav=nprm  or  the  Federal 
Register's  Web  page  at  http:// 
www.access.gpo.gov/su_docs/aces/ 
acesl40.html. 

You  can  also  get  a  copy  by  submitting 
a  request  to  the  Federal  Aviation 
Administration,  Office  of  Rulemaking, 
ARM-1,  800  Independence  Avenue 


SW.,  Washington,  DC  20591,  or  by 
calling  (202)  267-9680.  Make  sure  to 
identify  the  docket  nimiber,  notice 
number,  or  amendment  number  of  thiii 
rulemaking. 

Background 

Corrosion  is  a  natural  phenomenon 
that  attacks  metal  by  electrochemical 
action  and  converts  the  metal  into  a 
metallic  compound,  such  as  an  oxide, 
hydroxide,  or  sulfate.  Corrosion  occurs 
because  of  the  tendency  for  metals  to 
return  to  their  natural  state.  Corrosion, 
if  iJeft  unchecked,  will  progressively 
degrade  an  airplane's  strength  until  its 
structure  can  no  longer  sustain  its 
design  load. 

In  addition,  a  detrimental  interaction 
occurs  when  both  corrosion  and  metal 
fatigue  are  present.  Metal  fatigue  is  the 
initiation  and  propagation  of  cracks 
because  of  repeated  stresses.  Small 
amounts  of  corrosion  may  cause  the 
formation  of  fatigue  cracks  by 
introducing  areas  of  stress 
concentration.  In  tiun,  once  the  cracks 
begin,  moisture  and  corrosion  products 
can  collect  at  the  crack  sites, 
accelerating  both  the  corrosion  and 
fatigue  processes. 

/Qthough  corrosion  inhibitors  and 
other  protective  coatings  are  applied  to 
airplane  metal  surfaces  during  the 
manufacturing  process,  over  time 
erosion  by  sand  and/or  rain  and 
mechanical  wear  will  remove  the 
protective  coatings.  Therefore,  in  order 
to  prevent  corrosion,  a  constant  cycle  of 
cleaning,  inspection,  and  application  of 
corrosion  inhibitors  must  be  followed. 

On  April  28, 1988,  an  in-flight 
accident  occurred  when  a  large 
transport  airplane  lost  approximately  18 
feet  of  the  upper  fuselage.  The  National 
Transportation  Safety  Board  (NTSB) 
investigation  revealed  that  the  probable 
cause  of  this  accident  was  the  failure  of 
the  operator  to  detect  the  presence  of 
skin  disbonding,  with  resulting 
corrosion  and  metal  fatigue,  that 
ultimately  led  to  the  separation  of  the 
aircraft's  skin  and  structure.  The  NTSB 
observed  numerous  areas  of  corrosion 
on  the  accident  airplane  and  on  other 
airplanes  in  the  operator's  fleet.  The 
NTSB  noted  that  the  operator  did  not 
have  a  programmatic  approach  to 
corrosion  prevention  and  control.  In  its 
accident  investigation  report  (NTSB/ 
AAR-89/03;  Recommendation  No.  A- 
8^59).  the  NTSB  recommended  that 
the  FAA  "develop  a  model  program  for 
a  comprehensive  corrosion  prevention 
and  control  program  (CPCP)  to  be 
included  in  each  operator's  approved 
maintenance  program." 

Prior  to  1988,  the  FAA  lacked 
compelling  evidence  that  existing 
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maintenance  and  inspection  programs 
were  not  controlling  corrosion  to  a  safe 
level.  Although  many  airplane 
manufacturers  had  provided 
maintenance  programs  for  corrosion 
prevention  and  control,  the  FAA  saw  no 
reason  to  mandate  such  programs. 

After  the  1988  accident,  the  FAA 
sponsored  an  aging  fleet  conference  at 
which  the  Air  "Transport  Association  of 
America  (ATA)  and  the  Aerospace 
Industries  Association  of  America  (AIA) 
committed  to  identifying  and 
implementing  procedures  to  ensure 
continued  structural  airworthiness  of 
aging  transport  category  airplanes.  As  a 
result,  an  Airworthiness  Assurance  Task 
Force  (AATF)  was  established  that 
included  aircraft  operators, 
manufactiurers,  and  regulatory 
authorities.  An  immediate  objective  of 
the  AATF  was  to  sponsor  airplane 
model-specific  working  groups  to 
identify  aging  fleet  structural 
maintenance  requirements.  The  working 
groups  were  tasked  to:  1.  Select  service 
bulletins  to  be  recommended  for 
mandatory  implementation;  2.  develop 
baseline  corrosion  prevention  and 
control  programs;  3.  review 
supplemental  structural  inspection 
programs;  4.  assess  repair  quality;  and  5. 
review  maintenance  programs. 

Task  2  resulted  in  the  FAA  issmng 
Airworthiness  Directives  (ADs)  that 
mandated  specific  corrosion  prevention 
and  control  programs  for  the  following 
11  airplane  models:  the  Airbus  A-300, 
British  Aerospace  BAG  1-11,  Boeing 
707/720,  727,  737,  and  747,  Fokker  F- 
28,  Lockheed  L-lOll,  and  McDonnell 
Douglas  DC-8,  DC-9.  and  DC-10.  The 
FAA  issued  the  corrosion  ADs  for  the  11 
airplane  models  based  on  the  finding 
that  the  initiation  and  spreading  of 
corrosion  in  the  metalUc  structures  of 
those  airplanes  is  an  "unsafe 
condition,"  as  that  term  is  used  in  part 
39.  The  airplanes  covered  by  the  ADs 
incorporated  CPCPs  of  the  kind  that 
would  be  required  by  this  NPRM. 

Partly  in  response  to  the  1988    , 
accident,  legislation  was  enacted  to 
address  aging  aircraft  issues.  This 
broadly  worded  Aging  Aircraft  Safety 
Act  of  1991  (AASA),  re-codified  now  at 
49  U.S.C.  44717,  instructed  the 
Administrator  to  "initiate  a  rulemaking 
proceeding  for  the  purpose  of  issuing  a 
rule  to  assiue  the  continued 
airworthiness  of  aging  aircraft."  The 
rule  issued  pursuant  to  the  AASA  must 
require: 

•  The  Administrator  to  inspect  air 
carrier  aircraft,  used  in  air 
transportation,  and  the  maintenance 
records  of  those  aircraft,  to  determine 
that  the  aircraft  are  in  safe  condition 


and  properly  maintained  for  operation 
in  air  transportation. 

•  The  Aoministrator's  inspection  and 
records  review  as  part  of  the  "heavy 
maintenance  check"  of  the  aircraft. 

•  Each  air  carrier  to  make  available 
each  aircraft  used  in  air  transportation, 
and  its  records. 

•  Each  air  carrier  to  demonstrate  that 
maintenance  of  the  age-sensitive  parts 
and  components  of  each  aircraft  used  in 
air  transportation,  has  been  adequate 
and  timely  enough  to  ensure  the  highest 
decree  of  safety. 

The  AASA  also  instructed  the   . 
Administrator  to  establish  a  program  to 
verify  air  carrier  compliance  with  their 
FAA-approved  maintenance  programs, 
and  a  program  to  train  FAA  inspectors 
and  engineers  to  conduct  auditing 
inspections  for  corrosion  and  metal 
fatigue  in  those  aircraft. 

luus,  corrosion  prevention  and 
control  fit  within  the  relatively  broad 
scope  of  the  AASA.  The  main  thrust  of 
the  AASA  is  addressed  in  the  Aging 
Airplane  Safety  proposal,  published  in 
the  Federal  R^jister  on  April  2, 1999 
(64  FR  16298).  That  proposal  would 
require,  among  other  things,  damage- 
tolerance-based  inspection  programs  for 
most  air  carrier  aircTaft  used  in  air 
transportation. 

This  proposal  would  impose 
requirements  to  prevent  the  spreading  of 
corrosion  in  all  other  airplanes  operated 
under  part  121,  all  other  U.S.-registered 
multiengine  airplanes  operated  imder 
part  129,  and  all  other  multiengine 
airplanes  in  scheduled  operations  imder 
part  135.  In  other  words,  most  of  the 
airplanes  not  currently  covered  by  AD. 
By  this  proposal,  the  FAA  has  not  madQ 
a  finding  that  corrosion  need  not  be 
addressed  in  the  airplanes  that  are 
excluded  in  this  proposal,  i.e.,  airplanes 
of  the  affected  models  operated  imder 
parts  91,  or  125,  or  operated  on-demand 
under  part  135.  At  this  time,  however, 
the  FAA  has  not  evaluated  all  of  the 
kinds  of  requirements  that  could  be 
imposed  to  address  corrosion  in  those 
airplanes,  or  all  of  the  costs  that  would 
be  attributable  to  such  requirements. 

The  ciuxent  CPCP  ADs  and  the 
adoption  of  this  proposed  rule  would 
differ  in  noticeable  ways.  First,  each  AD 
requires  a  CPCP  for  the  affected  model 
of  airplane,  regardless  of  the  part  under 
which  the  airplane  is  operated.  As 
explained  further  in  this  proposal,  this 
proposal  does  not  apply  to  airplanes 
operated  imder  parts  91, 125,  and 
airplanes  operated  on-demand  under 
part  135. 

Second,  unlike  the  ADs,  the  rules 
proposed  in  this  NPRM  do  not  specify 
the  detailed  provisions,  including 
special  reporting  requirements,  that 


would  be  contained  in  an  operator's 
FAA-approved  CPCP.  Nevertheless,  the 
proposal  provides  that  an  acceptable 
CPCP  would  contain  procedures  to 
assure  that,  whenever  corrosion 
exceeding  Level  1  is  found  in  any  area, 
the  operator  notify  the  FAA  and,  in 
addition,  implement  an  FAA-approved 
means  of  reducing  future  findings  of 
corrosion  in  that  area  to  Level  1  or 
better. 

A  measure  of  the  effectiveness  of  a 
CPCP  is  the  level  of  corrosion  damage 
foimd  on  primary  structure  during 
repeat  scheduled  inspections.  Level  1 
corrosion  is  corrosion  damage  that 
occiuv  between  successive  inspections 
and  is  local  and  can  be  reworked  or 
blended-out  within  allowable  limits  as 
defined  by  the  manufacturer  or  the 
FAA.  This  definition  provides  the  FAA 
and  industry  with  a  quantifiable 
measure  for  determining  the 
effectiveness  of  the  CPCP.  The  FAA 
believes  that  such  monitoring  and 
notification  is  important  and  necessary 
to  achieve  one  of  the  goals  of  this 
proposal,  i.e.,  the  prevention  of  the 
unsafe  condition  of  spreading  metaUic 
corrosion  that  prompted  the  1 1  ADs 
discussed  above  in  the  fleet  of  newer 
airplanes. 

Concurrently  with  this  proposal,  the 
FAA  is  publishing  an  advisory  circular 
(AC).  "Development  of  Corrosion 
Prevention  and  Control  Programs"  to 
assist  small  entities  and  other  affected 
parties  in  developing  CPCP  programs 
that  will  be  acceptable  to  the  FAA.  This 
AC  would  contain  the  detailed 
provisions  necessary  for  a  successful 
program.  In  soliciting  comments  on  the 
draft  AC.  the  FAA  seeks  comments  on 
the  development  and  implementation  of 
corrosion  prevention  and  control 
programs. 

In  this  proposal,  the  FAA  is  proposing 
a  single  set  of  rules  that  would  apply  to 
all  the  specified  types  of  airplanes  used 
in  air.carrier  service.  This  approach 
would  be  administratively  preferable  to 
ADs  issued  to  specific  airplane  models 
and  generally  provides  better  notice  to 
the  public  concerning  the  types  of 
inspections  and  maintenance  that  will 
be  required  to  prevent  corrosion  in  air 
carrier  airplanes. 

A  Typical  CPCP  AD 

A  typical  CPCP  AD  requires  the 
operator  to  incorporate  a  baseline  CPCP 
into  its  maintenance  or  inspection 
program.  The  baseline  CPCP,  developed 
by  the  manufacturer  for  all  operators  of 
a  particular  model  of  airplane,  consists 
of  corrosion  prevention  and  control 
tasks,  definitions  of  corrosion  levels, 
compliance  times  (implementation 
thresholds  and  repeat  intervals)  and 
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reporting  requirements.  After  an 
operator  has  incorporated  a  baseline 
CPQ*  into  its  maintenance  or  Laspection 
program,  the  ADs  allow  adjustment  to 
the  required  repeat  intervals  of  the 
CPCP,  provided  the  maintenance 
program  is  controlling  corrosion  to  an 
acceptable  level.  The  FAA  has 
determined  that  corrosion  damage  that 
occiu^  between  successive  inspjections 
and  is  local  and  can  be  reworked  or 
blended-out  within  allowable  limits  as 
defined  by  the  manufactiuer  or  the 
FAA,  is  an  acceptable  level  of  corrosion. 
These  allowable  limits  of  corrosion 
damage  are  defined  as  Level  1 
Corrosion. 

Existing  Requirements 

Sections  23.1529  and  25.1529  require 
that  applicants  for  type  certificates  and 
changes  to  type  certificates  for  normal, 
utility,  acrobatic,  commuter,  and 
transport  category  airplanes  prepare 
Instructions  for  Continued 
Airworthiness  (ICA's)  for  those 
airplanes,  as  applicable.  Appendix  G  to 
part  23  and  Appendix  H  to  part  25 
airrently  specify  the  required  content  of 
those  instructions  for  newly  type- 
certificated  airplanes.  The  requirements 
that  applicants  for  type  certificates  (TC) 
prepare  ICA's  for  their  airplanes  first 
became  effective  on  October  14, 1980. 
ICA's  were  not  required  for  airplanes 
type  certificated  before  that  date.  Since 
January  28, 1981,  any  person  who  holds 
-an  airplane  type  certificate  or 
supplemented  type  certificate  (STC)  for 
which  the  application  was  made  after 
that  date,  is  required  to  furnish  at  least 
one  set  of  the  ICA  for  each  type  of 
airplane  to  the  owner  upon  its  delivery, 
or  upon  issuance  of  the  first  standard 
airworthiness  certificate,  for  each  type 
of  airplane,  whichever  occurs  later.  The 
holder  of  the  TC  or  STC  is  also  required 
to  make  the  ICA  available  to  any  other 
person  required  to  comply  with  terms  of 
the  ICA. 

The  ICA  must  include  an  airplane 
maintenance  manual  or  a  section  to  be 
included  in  the  airplane  meuntenance 
manual,  maintenance  instructions,  and 
a  segregated  and  clearly  distinguishable 
section  titled  the  Airworthiness 
Limitations.  The  maintenance 
instructions  must  contain  an  inspection 
program  that  includes  the  frequency  and 
extent  of  the  inspections  necessary  to 
provide  for  the  continued  airworthiness 
of  the  airplane.  Compliance  with 
Appendices  G  and  H  requires  the 
applicant  to  include  maintenance 
schedules,  and  information  required  to 
apply  protective  treatments  to  the 
structure  following  the  inspection. 
While  the  ICA  provides  owners  and 
operators  with  useful  information  to 


assist  them  in  preventing  and 
controlling  corrosion,  they  may  not 
provide  comprehensive,  systematic 
measures  for  carrying  out  the 
inspections  and  necessary  maintenance 
instructions. 

Transport  Category  Airplanes 

Under  existing  §  25.571,  an  evaluation 
of  the  strength,  detail  design,  and 
fabrication  must  show  that  catastrophic 
failiu-e  due  to  corrosion  will  be  avoided 
throughout  the  operational  life  of  the 
airplane.  Based  on  the  evaluation, 
corrosion  inspections  or  other 
procedures  necessary  to  prevent 
catastrophic  failiue  must  be  included  in 
the  Airworthiness  Limitations  Section 
of  the  ICA.  Other  corrosion  inspections 
are  included  in  the  maintenance 
instructions  of  the  ICA  in  accordance 
with  Appendix  H  of  part  25. 

Small  Airplanes  and  Commuter 
Category  Airplanes 

Requirements  similar  to  those  in 
§  25.571  apply  to  airplanes  certificated 
to  the  damage  tolerance  requirements  of 
§  23.573(b)  and  §  23.574.  Similar  to  the 
transport  category  airplane 
requirements,  any  corrosion  inspections 
of  critical  structure  identified  during  the 
showing  of  compliance  with  those 
requirements  must  be  listed  in  the 
limitations  section  of  the  ICA  as 
provided  in  §  23.575.  Other  corrosion 
inspections  are  included  in  the 
maintenance  instructions  of  the  ICA  in 
accordance  with  Appendix  G  of  part  23. 

The  FAA  has  determined  that  these 
existing  requirements  have  not  always 
resulted  in  a  comprehensive  and 
systematic  CPCP  for  either  transport, 
small,  or  commuter  category  airplanes. 
This  proposed  rulemaking  would 
specifically  require  a  systematic  CPCP 
for  certain  airplanes  operating  under 
parts  121, 129,  and  135. 

General  Discussion  of  the  Proposal 

This  proposed  rule  responds  to  the 
provisions  of  49  U.S.C.  44717,  which 
requires  the  Administrator  to  "prescribe 
regulations  that  ensure  the  continuing 
airworthiness  of  aging  aircraft  *  *  *" 
and  is  modeled  after  the  CPCP  ADs.  As 
a  result  of  requirements  set  forth  in  49 
U.S.C.  44717,  the  FAA  proposes  to 
prohibit  the  operation  of  certain 
airplanes  in  scheduled  operations 
imless  their  maintenance  or  inspection 
programs  include  a  CPCP.  All  airplanes 
operating  under  part  121,  aU  U.S.- 
registered  multiengine  airplanes 
operating  under  part  129,  and  all 
multiengine  airplanes  conducting 
scheduled  operations  imder  part  135 
would  be  affected.  The  airplanes 
affected  by  this  proposed  rule  transport 


a  significant  portion  of  the  passengers 
carried  in  scheduled  passenger  service 
and  are  the  most  prevalent  airplanes 
operated  in  such  service. 

This  notice  does  not  propose 
requirements  for  rotoroaft  or  single- 
engine  airplanes,  nor  does  it  propose 
requirements  for  on-demand  passenger 
or  cargo-carrying  operations  under  14 
CFR  part  135.  In  a  futme  notice  or 
notices,  the  FAA  will  propose  aging 
aircraft  requirements  necessary  to  cover 
the  operation  of  all  the  other  aircraft 
used  by  operators  to  provide  air 
transportation.  For  the  purpose  of 
developing  those  proposals,  the  FAA 
may  consider  the  information  [e.g. 
documents  in  the  public  docket)  used  to 
develop  the  rule  proposed  in  this  notice. 
It  is  possible  that  futiure  proposals  could 
be  similar  to  the  requirements  proposed 
in  this  notice;  however,  because  of  the 
differences  in  the  designs,  operations, 
and  maintenance  of  those  aircraft, 
differences  between  this  notice  and  the 
future  proposals  are  likely. 

The  scope  of  this  proposal  includes 
the  preponderance  of  the  kinds  of 
aircraft  the  Congress  intended  to  cover 
under 'the  Aging  Aircraft  Safety  Act 
(AASA).  By  this  notice,  the  FAA  also 
solicits  comments  on  the  possibility  or 
practicality  of  futiue  requirements  for 
CPCPs  on  aircraft  not  covered  by  this 
proposal. 

Congress  also  instructed  the 
Administrator  to  encourage 
governments  of  foreign  coimtries  and 
relevant  international  organizations  to 
develop  programs  addressing  aging 
aircraft  concerns.  Most  foreign  air 
carriers  and  foreign  persons  engaged  in 
common-carriage  operations  have 
maintenance  program  requirements 
adopted  by  their  govenunents.  By 
including  part  129  in  this  proposed  rule, 
foreign  air  carriers  and  foreign  persons 
operating  U.S.-registered  multiengine 
aircraft  within  or  outside  the  United 
States  would  be  required  to  include  a 
CPCP  in  their  maintenance  programs. 
This  action  forms  a  portion  of  the  FAA's^ 
response  to  the  requirements  in  the 
AASA  to  help  ensure  the  continued 
airworthiness  of  aging  U.S.-registered 
airplanes  operated  worldwide. 

Operator's  CoiTOsioii  Preventiim  and 
Control  Program 

This  proposal  would  require  each 
operator  to  incorporate  a  baseline  CPCP 
into  its  existing  maintenance  or 
inspection  program.  The  operator  can 
then  modify  the  corrosion  prevention 
and  control  tasks,  and  compliance  times 
(implementation  thresholds  and  repeat 
intervals),  based  upon  service 
experience  with  its  particular  operation, 
so  long  as  the  operator's  CPCP 
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maintains  corrosion  to  Level  1.  Each 
operator's  CPCP  should  include 
procediues  for  assuring  that  each 
airplane  added  to  the  operator's 
certificate  after  its  CPCT  is  approved  has 
completed  all  overdue  inspections  and 
tasks  before  the  aircraft  is  operated  in 
passenger  service. 

Baseline  Corrorion  Prevention  and 
Control  Programs 

A  baseline  corrosion  prevention  and 
control  program  is  designed  to  control 
corrosion  so  that  the  damage  does  not 
exceed  Level  1.  Baseline  CPCPs  contain 
corrosion  prevention  and  control  tasks, 
definitions  of  corrosion  levels, 
compliance  times  (implementation 
thresholds  and  repeat  intervals)  and 
procedures  to  modify  the  program  when 
corrosion  damage  exceeds  Level  1 .  The 
reporting  requirements  that  are  listed  in 
the  CPCP  ADs  would  not  be  changed  by 
this  proposal.  Current  reporting 
requirements  in  parts  121, 129,  and  135 
are  unchanged. 

The  bciseune  program  is  developed  for 
a  specific  type  design  of  airplane  and  is 
usually  developed  by  the  manufacturer. 
If  the  manufactiuer  does  not  provide  a 
program  that  meets  the  requirements  In 
this  proposed  rule,  each  operator  would 
be  required  to  develop  a  program  and 
present  it  to  the  FAA  for  approval.  One 
proposed  method  of  developing  a 
program  is  identified  in  proposed 
Advisory  Circular  XX-XXX. 

The  FAA  is  aware  that  the 
manufacturer  or  operators  of  some 
airplanes  affected  by  this  proposed  rule 
may  choose  not  to  develop  a  CPCP. 
Airplanes  that  do  not  have  a  CPCP 
would  not  be  eligible  for  operation 
under  part  121,  and  certain  airplanes 
would  be  prohibited  from  operating 
under  parts  129  or  135  without  a  CPCP 
after  the  dates  specified  in  the  proposal. 
For  airplanes  affected  by  this  proposal, 
a  baseline  program  would  need  to  be 
developed  and  any  corrosion 
inspections  due  would  have  to  be 
completed.  Similar  airplanes  added  to 
the  operator's  certificate,  subsequenUy 
establishment  of  the  baseline  programs 
would  need  to  have  all  overdue 
corrosion  inspections  completed  prior 
to  being  eligible  to  enter  operations 
affected  by  this  proposal. 

Implementation 

This  proposed  rule  would  require  a 
CPCP  to  be  in  place  two  years  after  the 
effective  date  of  the  final  rule.  The  FAA 
realizes  that  for  some  airplanes,  the 
implementation  thresholds  for  certain 
areas  will  have  been  exceeded  by  the 
time  the  rule  becomes  effective. 
Therefore,  the  proposed  rule  contains  a 
provision  for  areas  that  have  exceeded 


their  implementation  thresholds  prior  to 
two  years  after  the  effective  date  of  the 
final  rule.  This  provision  would  require 
the  operator  to  develop  an 
implementation  schedule  that  would 
result  in  the  completion  of  all  overdue 
corrosion  prevention  and  control  tasks 
no  later  than  four  years  after  the 
effective  date  of  the  final  rule. 

Section4iy-Section  Analysis 

Section  121.376 

Proposed  paragraph  (a)  would 
specifically  require  each  operator  to 
incorporate  an  FAA-approved  CPCP 
into  its  maintenance  or  inspection 
program  within  two  years  of  the 
effective  date  of  the  rule. 

Proposed  paragraph  (b)  would  specify 
that  a  baseline  corrosion  prevention  and 
control  program  be  designed  to  control 
corrosion  so  that  the  damage  does  not 
exceed  Level  1. 

Proposed  paragraph  (b)  would  also 
require  that  the  CPCP  include  corrosion 
prevention  and  control  tasks,  the 
definition  of  Level  1  corrosion,  <■ 
compliance  times  (implementation 
thresholds  and  repeat  intervab)  and 
procedures  to  modify  the  program  when 
corrosion  damage  exceeds  Level  1. 

Proposed  paragraph  (c)  would  contain 
a  provision  for  airplanes  that  have 
exceeded  their  implementation 
thresholds  prior  to  two  years  after  the 
effective  date  of  the  final  rule.  This 
provision  would  require  each  operator 
of  such  an  airplane  to  develop  an 
implementation  schedule  that  would 
result  in  the  completion  of  those 
corrosion  prevention  and  control  tasks 
no  later  than  four  years  after  the 
effective  date  of  the  final  rule. 

Section  121.376a 

Proposed  §  121.376a  would  define 
Level  1  corrosion,  discussed  in  further 
detail  below. 

Section  129.1 

The  proposal  would  revise  paragraph 
(b)  to  add  a  reference  to  §  129.35. 

Section  129.24 

Proposed  §  129.24  would  define  Level 
1  corrosion,  discussed  in  further  detail 
below. 

Section  129.35 

Proposed  paragraph  (a)  would  require 
each  foreign  air  carrier  or  foreign  person 
that  operates  an  U.S.-registered 
miiltiengine  airplane  in  common 
carriage  to  incorporate  a  FAA-approved 
CPCP  into  the  maintenance  or 
inspection  program  for  each  such 
airplane  within  two  years  of  the 
effective  date  of  the  rule. 


Proposed  paragraph  (b)  would  specify 
that  a  baseline  C7CP  is  designed  to 
control  corrosion  such  that  the  damage 
does  not  exceed  Level  1. 

Proposed  paragraph  (b)  would  also 
require  that  the  CPCP  include  corrosion 
prevention  and  control  tasks,  the 
definition  of  Level  1  corrosion, 
compliance  times  (implementation 
thresholds  and  repeat  intervals)  and 
procedures  to  modify  the  program  when 
corrosion  damage  exceeds  Level  1. 

Proposed  paragraph  (c)  would  contain 
a  provision  for  airplanes  that  have 
exceeded  their  implementation 
thresholds  prior  to  two  years  after  the 
effective  date  of  the  final  rule.  This 
provision  would  require  each  operator 
of  such  an  airplane  to  develop  an 
implementation  schedule  that  would 
result  in  the  completion  of  those 
corrosion  prevention  and  control  tasks 
no  later  than  foui  years  after  the 
effective  date  of  the  final  rule. 

Section  135.424 

Proposed  paragraph  (a)  would  require 
each  operator  of  a  multiengine  airplane 
in  scheduled  service  to  incorporate  a 
FAA-approved  CPCP  into  the 
maintenance  or  inspection  program  for 
each  such  airplane  within  two  years  of 
the  effective  date  of  the  rule. 

Proposed  paragraph  (b)  would  specify 
that  a  baseline  CPCP  is  designed  to 
control  corrosion  such  that  the  damage 
does  not  exceed  Level  1. 

Proposed  paragraph  (b)  would  require 
that  the  CPCP  include  corrosion 
prevention  and  control  tasks,  the 
definition  of  Level  1  corrosion,   . 
compliance  times  (implementation 
thresholds  and  repeat  intervals)  and 
procediires  to  modify  the  program  when 
corrosion  damage  exceeds  Level  1. 

Proposed  paragraph  (c)  would  contain 
a  provision  for  airplanes  that  have 
exceeded  their  implementation 
thresholds  prior  to  two  years  after  the 
effective  date  of  the  final  rule.  This 
provision  woidd  require  each  operator 
of  such  an  airplane  to  develop  an 
implementation  schedule  that  would 
result  in  the  completion  of  those 
corrosion  prevention  and  control  tasks 
no  later  than  four  years  after  the 
effective  date  of  the  final  rule. 

Section  135.426 

Proposed  §  135.426  would  define 
Level  1  corrosion. 

Definitions 

The  purpose  of  a  corrosion  prevention 
and  control  program  is  to  control 
corrosion  such  that  the  damage  does  not 
exceed  Level  1.  A  measure  of  the 
effectiveness  of  a  CPCP  is  the  level  of 
corrosion  damage  foimd  on  primary 
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structiire  dining  repeat  scheduled 
inspections.  In  order  for  the  FAA  to 
have  some  measurable  quantity  by 
which  to  gauge  the  effectiveness  of  an 
individual  operator's  CPCP,  the 
following  definition  applies: 

Level  1  Corrosion  is  (1)  corrosion 
damage  occurring  between  successive 
inspections  that  is  local  and  can  be  re- 
worked/blended-out  within  allowable 
limits  as  defined  by  the  manufacturer  or 
the  FAA;  (2)  corrosion  damage  that  is 
local  but  exceeds  allowable  limits  and 
can  be  attributed  to  an  event  not  typical, 
of  the  operator's  usage  of  other  airplanes 
in  the  same  fleet;  or  (3)  corrosion 
damage  that  operator  experience  over 
several  years  has  demonstrated  to  be 
only  light  corrosion  between  successive 
prior  inspections  but  that  the  latest 
inspection  shows  that  cumulative 
blend-outs  now  exceed  the  allowable 
limits.  Level  2  and  3  corrosion  along 
with  specific  procedures  to  be  followed 
when  Level  1  is  exceeded  will  be 
included  in  the  draft  AC  that  will  be 
available  when  this  proposal  is 
pubUshed. 

An  operator's  CPCP  woiild  contain 
corrosion  prevention  and  control  tasks, 
the  definition  of  Level  1  corrosion, 
compUance  times  (implementation 
thresholds  and  repeat  intervals)  and 
procedures  to  modify  the  program  when 
corrosion  damage  exceeds  Level  1.  The 
following  definitions  apply: 

Corrosion  Prevention  and  Control 
Task:  A  corrosion  prevention  and 
control  task  usually  consists  of:  1. 
Removing  equipment  and  interior 
furnishings  to  allow  access  to  the  area, 
2.  cleaning  the  area,  3.  conducting 
inspections  of  all  areas  (Note: 
nondestructive  inspections  or  visual 
inspections  may  be  necessary),  4. 
removing  all  corrosion,  evaluating 
damage,  and  repairing  damaged 
structure,  5.  unblocking  drainage  holes, 
6.  applying  corrosion  preventive 
compound(s),  and  7.  reinstalling  dry 
insulation  blankets. 

An  Implementation  Threshold  for  a 
given  area  is  the  airplane  age  (years 
since  the  initial  issuance  of  the 
certificate  of  airworthiness)  at  which  the 
CPCP  shoiild  be  implemented  in  the 
affected  area. 

A  Repeat  Interval  is  the  calendar  time 
period  between  successive  corrosion 
task  accomplishments. 

Regulatory  Impact 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

Economic  Evaluation  Summary 

Proposed  changes  to  Federal 
regulations  must  undergo  several 
economic  analyses.  First,  Executive 


Order  12866  directs  that  each  Federal 
agency  shall  propose  or  adopt  a 
r^giilation  only  upon  a  reasoned 
determination  that  the  benefits  of  the 
intended  regulation  justify  its  costs. 
Second,  the  Regulatory  Flexibility  Act 
of  1980  requires  agencies' to  analyze  the 
economic  impact  of  regulatory  changes 
on  small  entities.  Third,  the  Trade 
Agreements  Act  (19  U.S.C.  2531-2533) 
prohibits  agencies  from  setting 
standards  tihat  create  unnecessary 
obstacles  to  the  foreign  commerce  of  the 
United  States.  In  developing  U.S. 
standards,  this  Trade  Act  also  requires 
the  consideration  of  international 
standards  and,  where  appropriate,  that 
they  be  the  basis  of  U.S.  standards.  And 
fourth,  the  Unfunded  Mandates  Reform 
Act  of  1995  requires  agencies  to  prepare 
a  written  assessment  of  the  costs, 
benefits  and  other  effects  of  proposed  or 
final  rules  that  include  a  Federal 
mandate  likely  to  result  in  the 
expenditure  by  State,  local  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
annually  (adjusted  for  inflation. 

In  conducting  these  analyses,  the  FAA 
has  determined  this  rule: 

(1)  Has  benefits  which  do  justify  its 
costs,  is  a  "significant  regulatory  action" 
as  defined  in  the  Executive  Order  and 

is  "significant"  as  defined  in  DOT's 
Regulatory  Policies  and  Procedures; 

(2)  Would  have  a  significant  impact 
on  a  substantial  number  of  small 
entities; 

(3)  Would  not  constitute  barriers  to 
international  trade;  and 

(4)  Does  not  impose  an  unfunded 
mandate  on  state,  local,  or  tribal 
governments,  or  on  the  private  sector. 
These  analyses,  available  in  the  docket, 
are  summarized  below. 

Description  of  Costs.  The  primary 
costs  of  the  proposed  rule  would  be 
borne  by  those  schediiled  operators  of 
multiengine  airplanes  not  currently 
subject  to  a  mandatory  corrosion 
prevention  and  control  program. 
Additional  costs  would  also  be  incurred 
by  manufactiirers  who  participate  in  the 
assessment  and  development  of  the 
corrosion  programs  for  the  affected 
airplane  models,  but  this  evaluation 
assumes  that  all  such  costs  would 
eventually  be  passed  through  to  the 
operators.  The  FAA  itself  would  incur 
relatively  minor  costs  for  reviewing  and 
approving  (1)  the  corrosion  prevention 
and  control  programs,  and  (2)  the 
incorporation  of  these  new  procedures 
into  the  existing  maintenance  and 
inspection  programs. 

Note  that  the  attributed  costs  of  this 
proposal  do  not  include  the  expense  of 
making  major  repsdrs  or  modifications 
that  may  be  found  necessary  diuing  the 


inspections  mandated  by  this  proposal. 
While  the  agency  recognizes  that  such 
repairs  may  constitute  a  significant 
expense,  their  costs  are  not  attributed  to 
this  proposed  rule  because  existing  FAA 
regulations  require  that  repairs  be  made 
as  found  to  be  necessary  to  assure  the 
continued  airworthiness  of  the  airplane. 

The  methodology  used  in  the 
evaluation  first  computes  the  costs  that 
would  be  incurred  if  it  were 
economically  viable  for  all  of  the 
airplanes  in  the  affected  fleet  to  meet 
the  requirements  of  the  proposed  rule. 
Based  on  these  costs,  and  their 
comparison  to  the  approximate  fleet 
value,  the  methodology  later  estimates 
the  numbers  of  airplanes  and  models 
where  compliance  would  not  actually 
be  economically  viable,  and  where 
instead,  the  airplanes  wovdd  likely  be 
retired  from  scheduled  service. 

Approximately  7,100  airplanes  were 
identified  as  being  subject  to  the 
proposed  rule.  For  the  majority  of  these 
airplanes,  the  proposal  would  not 
generate  any  additional  costs,  since  the 
subject  airplanes  already  comply  with 
airworthiness  directives  that  parallel  the 
proposal.  Some  2,900  airplanes  would 
be  afiiected  by  the  proposal  in  one 
manner  or  another,  and  as  such  would 
incur  costs. 

In  projecting  the  cost  of  the  proposed 
rule,  development  cost  factors  were 
estimated  for  each  airplane  model. 
These  foctors,  ranging  &t>m  zero  to  one, 
represent  the  proportion  of  full  CPCP 
development  costs  that  would  be 
incurred  for  each  airplane  model  group. 
The  factors  accoxmt  for  the  fact  that  full 
compliance  programs  are  in  place  for 
some  models  (factor  =  0)  and  that  the 
development  costs  for  some  other 
models  would  be  reduced  to  less  than 
1  either  due  to  their  similarities  to  other 
models  or  because  some  models  have 
partially  compliant  programs.  The 
factors  also  accoimt  for  the  fact  that 
airplanes  certificated  under  existing 
§  25.571.  amendment  45  or  later,  are 
already  required  to  imdergo  an 
evaluation  of  their  strength,  detail 
design,  and  fabrication  to  show  that 
failure  due  to  corrosion  will  be  avoided 
throughout  the  operational  life  of  the 
airplane.'  For  these  newer  models, 
development  factors  of  .1  were  assigned 
to  represent  the  estimated  additional 
effort  (equal  to  one-tenth  of  a 
completely  incremental  CPCP 
evaluation  and  development)  that 
would  be  necessary  to  comply  with  the 
proposed  rule.  Taken  together,  the 


>  Similar  requirements  exist  under  §  23.574  for 
commuter  category  airplanes,  and  damage  tolerance 
requirements  related  to  the  effects  of  corrosion  for 
both  composite  and  metallic  airframe  structure  are 
found  in  §§  23.573(a)  and  (b),  respectively. 
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various  cost  factors  produce  an 
estimated  cost  equivalence  of 
approximately  47  full  CPCP 
development  efforts  among  the  88 
model  groups  that  were  identified. 

The  cost  methodology  employs  a 
three  step  functional  estimate  of  the 
time  needed  to  develop  each  CPCP. 
First,  the  nominal  number  of 
development  hours  is  estimated  as  a 
fimction  of  the  average  maximum 
takeoff  weight  (MTOW)  for  each  model. 
Eq.  1.  Hours  =  2,296  +  (.04  x  MTOW) 

This  equation  was  derived  frt>m  a 
two-point  linear  plot  of  the  estimated 
costs  expended  to  develop  the  CPCP  for 
two  existing  airplane  modeb  (the  DC-9 
and  the  Piper  Navajo).  The  results  of  the 
Eq.  1  estimates  were  then  multiplied  by 
the  development  factors  to  account  for 
the  reduced  development  efforts  for 
similar  or  partially  compliant  models 
described  above.  Finally,  a  third  factor 
(described  below)  was  applied  to 
accoimt  for  the  possibility  that  a  CPCP 
would  not  be  developed  for  an  airplane 
model  where  it  was  reasonably  expected 
that  the  airplanes  of  that  model  would 
have  been  retired  before  the  effective 
period  of  the  proposed  rule. 

The  hours  for  development  were 
converted  into  cost  estimates  for  each 
model  by  applying  a  fully  burdened 
engineering  cost  rate  of  $95  per  hour  for 
CPCP  development.  This  produced  a 
cost  per  model  ranging  between  $32,000 
and  $427,000.  The  estimated 
development  cost  for  all  models  totals  to 
$10.4  million,  or  $7.9  million  expressed 
in  present  value  terms. 

It  was  also  necessary  to  estimate  the 
FAA's  costs  to  review  and  approve  the 
CPCP's  described  above.  The  evaluation 
employs  a  simple  factor  of  80  hours  of 
review  per  newly  developed  CPCP,  at  a 
burdened  cost  rate  of  $55  per  hour.  This 
produces  estimated  costs  of  $4,400  per 
model  and  for  the  affected  fleet  the  total 
cost  is  $246,400,  or  in  present  value 
terms  $141,171. 

Similar  to  the  "development"  cost 
factors  described  above,  the  evaluation 
also  employed  "implementation"  cost 
factors  for  each  model.  The 
implementation  factors  also  range 
between  zero  and  one,  and  constitute 
the  expected  proportions  of  full 
incremental  implementation  effort  that 
would  be  caiised  by  the  proposal  for 
each  model.  In  adcUtion  to  accoimting 
for  the  existence  of  fully  or  partially 
compliant  CPCP's  themselves,  the 
implementation  factors  also  account  for 
those  cases  whereby  an  industry 
developed  CPCP  may  exist  for  a  given 
airplane  model,  but  either  its 
implementation  is  not  ciurrently 
mandated  by  FAA  direction,  or  the 


associated  work  level  would  be 
increased  by  this  proposal.  The 
evaluation  projects  the  work  load 
equivalence  of  full  incremental 
implementation  in  60  of  the  88  affected 
model  groups. 

The  first  stage  of  implementation  for 
the  proposed  rule  woiild  be 
incorporating  the  model-specific  CPCP 
into  an  operator's  maintenance  or 
inspection  program.  Data  were  cross- 
tabulated  to  determine  the  distribution 
and  number  of  unique  combinations  of 
operators  and  subject  airplane  models  to 
estimate  the  number  of  new  CPCP's  that 
would  need  to  be  incorporated  into 
existing  operator  programs  (487 
operator-model  combinations.)  In  turn, 
the  expected  cost  of  these  CPCP 
incorporations  for  the  operators  of  each 
model  were  computed  by  multipl)dng 
the  number  of  operator-model 
combinations,  by  an  estimated  40  hours 
incremental  work  per  incorporated 
program,  and  by  a  imit  labor  rate  of  $55 
per  hour.  The  total  expected  cost  of  this 
work,  across  all  operator-model 
combinations,  sums  to  $609,400,  or 
$434,494  in  present  value. 

Similar  to  their  review  of  the  actual 
CPCP's,  FAA  personnel  would  also  need 
to  review  and  approve  the  incorporation 
of  the  CPCP's  into  the  existing 
maintenance  and  inspection  programs 
of  the  operators.  The  calcidation  of 
these  costs  parallels  the  operator  cost 
calciUation  &t)m  above  with  the 
exception  that  only  8  hours  of  review 
work  would  be  necessary^per 
incorporation.  These  "second"  FAA 
review  costs  sum  to  $121,880,  or 
$79,683  in  present  value.  FAA  review 
costs  are  expected  to  be  incurred  in 
2003. 

Next,  the  calculation  of  the  actual 
operatcMT  inspection  activities  that  would 
result  from  the  CPCP's  are  computed. 
The  evaluation  assumes  that  the 
proposed  rule  would  become  final  at  the 
end  of  the  year  2000,  that  the  required 
new  CPCP's  would  be  developed  by  the 
end  of  the  year  2002, jppd  that 
inspections  and  maintenance,  where 
scheduled,  would  start  in  the  year  2003. 
The  evaluation  uses  a  20-year  study 
period  (frtim  the  effective  date  of  the 
rule)  and,  therefore,  assesses  expected 
costs  through  the  year  2020.  The 
insptections  for  any  particular  airplane 
would  not  begin  before  the  time 
specified  in  the  CPCP  for  that  model, 
and  the  initiation  of  work  imder  the 
CPCP's  would  vary  by  airplane  model 
and  by  individual  airplane  structure. 
This  evaluation  assumes  that  the 
preponderance  of  corrosion  related 
inspection  and  maintenance  work  under 
the  proposed  rule  would  begin  in  the 
tenth  year  of  an  airplane's  operation. 


The  evaluation  further  assumes  that  the 
airplanes  under  this  proposal  would  not 
be  retired  from  service  until  age  35. 

The  four  parameters  described  above 
are  used  to  estimate  the  projected 
number  of  years  that  inspections  under 
this  proposal  would  be  conducted 
within  the  study  period.  For  each 
airplane  model,  this  period  is  calculated 
as  the  intersection  of:  (1)  The  years 
included  within  the  study  pwiod,  and 
(2)  the  years  where  the  average  age  of 
the  afiiected  airplanes  would  be  between 
10  and  35  years  old. 

The  projected,  average  number  of 
years  that  each  model  would  be 
inspected  under  the  program  multiplied 
by  the  number  of  affected  airplanes  in 
each  model  produces  the  expected 
airplane-years  of  program  coverage 
under  the  proposal,  by  model.  This 
figiu«,  in  turn,  is  multiplied  by  the 
projected  niunber  of  hours  of  work  per 
year  that  the  CPCP  would  require,  and 
by  the  cost  of  labor  per  hour  for  that 
work,  to  produce  the  estimated  cost  of 
implementation.  The  asstmied  unit  cost 
rate  is  $55  per  hour.  The  projected 
aimual  nimiber  of  work  hoivs  for  each 
airplane  under  the  proposal  is 
computed  as  a  function  of  airplane  size 
(maximum  takeoff  weight). 

Eq.  2.  Hours  =  88  +  (.0006  x  MTOW) 

This  frmctional  estimate  was  derived 
from  a  linear  regression  of  the  airplane 
weights  and  the  aimual  work-hour 
projections  included  in  13  CPCP 
airworthiness  directives  (the  original 
eleven  plus  two  subsequent  directives 
for  the  Casa  G-212  and  the  Fokker  F- 
27)  mandating  industry  developed 
corrosion  programs.  The  "hours  per 
airplane  per  year"  results  are  the 
product  of  the  functional  estimate  in 
Equation  2,  above,  multiplied  by  the 
implementation  factors  described . 
previously.  Finally,  the  projected 
inspection  costs  over  the  study  period 
are  computed  as  the  product  of:  (1)  The 
numbers  of  airplane-years  of  coverage 
under  the  program,  (2)  the  work  hours 
per  airplane  per  year,  (3)  a  unit  cost 
factor  of  $55  per  hour  for  the  inspection 
and  maintenance  work,  and  (4)  a  factor 
of  1.2  to  accotmt  for  the  20  percent 
overhead  of  paperwork  and  record 
keeping.  These  computations  forecast  a 
total  of  $155  miUion  ($64.5  million  in 
present  value)  in  inspection  costs 
through  the  year  2020. 

In  addition  to  the  actual  costs  of 
inspecting  the  airplanes,  costs  can  also 
be  attributed  to  the  incremental 
downtime  that  would  be  necessitated  by 
the  work  required  under  the  proposal. 
The  evaluation  assumes  that  each  40 
hours  of  work  necessitated  by  the  CPCP 
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requirement  would  require  1  additional 
day  of  airplane  downtime.  The 
projected  additional  down-days  are 
computed  as  the  product  of:  (1)  The 
number  of  airplane  years  in  the 
program,  (2)  the  work  hours  per  airplane 
per  year,  and  (3)  the  assimied  unit  factor 
of  1  down-day  per  40  hours  of  added 
work.  Under  these  assumptions,  the 
evaluation  projects  58,658  days  of 
additional  downtime  for  the  affected 
fleet  throughout  the  twenty-year  study 
period  as  a  result  of  the  work  attributed 
to  the  proposal. 

The  economic  valuation  of  this 
downtime  was  computed  under  the 


assiunption  that  the  average  productive 
return  on  capital  is  equal  to  7  percent 
of  the  value  of  that  capital,  per  year. 
Accordingly,  the  downtime  costs  were 
calculated  as  the  product  of:  (1)  The 
number  of  additional  downtime  days 
that  would  be  required,  divided  by  365 
days  per  year,  (2)  the  estimated 
economic  value  of  the  fleet  for  each 
model,  calculated  at  the  median 
program  year  for  that  model,  and  (3)  the 
7  percent  per  year  assiuned  rate  of 
return  on  capital.  These  costs  total  $21.5 
million,  or  in  terms  of  present  value 
$8.6  million. 

PRESEffT  Value  Cost  to  the  Industry 


Next,  the  present  values  (7  percent    ' 
discount  rate)  of  the  four  component 
industry  costs  were  calcidated.  For 
computational  expediency,  the  present 
value  calculations  assiune  that  all 
development  costs  occur  in  the  year 
2002,  operator  incorporation  costs  occur 
in  the  year  2003,  and  both  the 
inspection  and  downtime  costs  occur  in 
the  median  year  of  the  inspection 
program  for  each  model.  The  present 
value  of  the  total  expected  cost  of  the 
proposed  rule  to  industry  is  $81.5 
million,  not  including  the  FAA  review 
costs  described  earlier. 


Development  cost 


$7,913,985 


Operator  cost 


$434,494 


Inspection  cost 


$64,524,942 


Downtime  cost 


$8,626,515 


Total  Industry  cost 


$81,499,936 


As  noted  in  the  introductory  remarks 
of  the  cost  section,  the  calcidations 
described  above  assume  that  all  of  the 
subject  airplanes  would  comply  with 
the  CPCP  requirements  of  the  proposed 
rule.  At  this  point,  however,  the 
evaluation  recognizes  that  it  may  not,  in 
fact,  be  economical  to  develop  and 
implement  a  CPCP  for  some  older 
airplane  models  with  very  few  subject 
airplanes.  In  order  to  accoimt  for  this 
possibility,  the  evaluation  compares  the 
expected  industry  costs  of  the  rule  with 
the  estimated  fleet  values  of  the  affected 
models.  For  11  models,  the  program 
costs  are  projected  to  be  prohibitive  and 
the  expected  compliance  costs  for  the 
model  are  removed  from  the  program 
implementation  costs,  and  instead,  a 
reduction  of  50  percent  of  the  value  of 
the  airplanes  in  that  model  is  assigned 
as  the  attribuled  cost  of  the  proposed 
rule  for  that  model.  Under  this  scenario, 
the  present  value  costs  to  industry  of  the 
proposed  rule  would  consist  of  $78.7 
million  in  implementation  costs  and 
$1.3  million  in  costs  resulting  from 
reductions  in  airplane  value  due  to  a 
forecast  economic  inability  to  comply 
with  the  proposal.  The  total  present- 
value  cost  of  the  proposed  requirement 
to  industry  is  projected  at  $80.0  million. 
The  present  value  of  the  FAA  cost  for 
review  is  estimated  at  $220,885. 

In  addition  to  the  proposed 
requirements  for  existing  airplane 
models,  the  proposal  would  also  require 
baseline  corrosion  prevention  and 
control  programs  for  future,  newly 
certificated  airplane  modeb  that  would 
likely  be  marketed  for  scheduled 
passenger  operations.  For  the  purpose  of 
example,  the  evaluation  assumes  one 
new  certification  per  year  between  the 
effective  date  of  the  proposed  rule  and 


the  end  of  the  evaluation  study  period. 
In  order  to  represent  the  likely  si2«s  of 
the  airplanes  that  might  be  certificated, 
the  existing  airplane  models  evaluated 
above  were  sorted  by  maximimi  takeoff 
weight,  and  were  grouped  into  18 
classifications.  The  average  weight  of 
the  airplanes  in  each  of  these  18  classes 
was  then  computed  to  represent  the 
likely  size  of  airplanes  that  would  be 
certificated  in  each  of  the  18  years  of  the 
study  period.  In  an  effort  to  remove  the 
bias  of  the  order  in  which  the  various 
size  airplanes  were  presumed  to  be 
certificated  over  time,  the  18  airplane 
weight  classes  were  assigned  randomly 
across  the  18  study  years. 

As  noted  above,  tne  existing 
certification  standards  for  all  part  25 
modeb  and  for  certain  part  23  models 
(commuter  category  and  composite 
materials  airplanes)  require  that  future 
airplane  models  undergo  an  evaluation 
of  their  strength,  detail  design,  and 
febrication  to  show  that  failure  due  to 
corrosion  will  be  avoided  throughout 
the  operational  life  of  the  airplane.  As 
previously  described,  a  development 
factor  of  .1  was  assigned  to  the  existing 
airplane  models  that  were  certificated  to 
these  standards,  and  in  a  parallel 
fashion,  one-tenth  of  a  full  development 
cost  is  also  assigned  to  the  affected 
future  airplane  models.  It  should  be 
noted  that  the  existing  certification 
procedures  that  would  cause  this 
reduced  incremental  impact  are  not 
required  for  metallic  (non-composite 
material)  airplanes  in  the  normal, 
utility,  or  acrobatic  categories  for  part 
23.  The  evaluation  assigns  to  these 
airplanes  (weighing  12,500  pounds  or 
less)  a  CPCP  fector  of  .5,  which 
recognizes  that:  (1)  In  the  absence  of  this 
rule,  these  airplanes  would  not  be 


substantially  compliant  with  a  CPCP 
requirement,  but  (2)  substantial  savings 
(one-half)  in  CPCP  development  would 
be  realized  as  the  development  of  the 
corrosion  program  would  be  included  in 
the  development  of  the  airplane  itself, 
rather  than  retroactively  considered  for 
an  existing  model. 

The  evaluation  also  recognizes  that 
not  all  future  airplane  models  will  likely 
be  mariceted  or  used  for  scheduled 
passenger  operations.  In  the  absence  of 
model-specific  information,  the 
evaluation  assiunes  that  future  models 
under  6,000  pounds  (2  of  the  18  models 
considered  here)  would  not  incur 
additional  costs  as  a  result  of  this  rule. 

Returning  to  the  computations,  the 
estimated  hours  necessary  to  develop  a 
CPCP  for  each  airplane  model  in  the ' 
example  forecast  were  computed  using 
the  same  formula  that  was  used  above 
(Eq  1;  Hours  =  2,296  +  (.04  x  MTOW)) 
with  the  result  being  multiplied  by  a 
foctor  of  either  .1  or  .5  depending, 
respectively,  on  whether  the  airplane 
model  was  above  or  below  12,500 
pounds.  Again,  parallel  to  the  previous 
computations,  the  development  costs 
were  computed  by  multiplying  the 
expected  development  hoiu«  by  an 
engineering  labor  rate  of  $95  per  hour. 
Similarly,  the  expected  FAA  review 
costs  were  computed  as  80  hours  of 
review  per  CPCP,  multiplied  by  a  unit 
labor  factor  of  $55  per  hour.  Finally,  the 
industry  and  FAA  costs  woe  combined  " 
for  a  total  projected  development  and 
review  cost  of  $1.3  million.  The  present 
values  of  these  costs  sum  to  $563,835.^ 


2  This  evaluation  does  not  address  the 
"inspection"  portion  of  the  costs  that  would  result 
for  these  hiture  models  since,  within  the  study 
period,  very  few  airplanes  would  be  certificated  and 
produced,  and  then  age  to  the  point  where  the 
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In  summary,  over  the  twenty-year 
study  period  of  this  analysis,  ihe 
proposed  CPCP  operating  requirement 
for  existing  certification  models  is 
projected  to  cost  $80.0  million  to  the 
industry  and  $221  thousand  to  the  FAA 
(all  costs  in  present  value.)  For  newly 
type  certificated  models,  the  proposed 
rule  is  projected  to  cost  $534  thousand 
to  the  industry  and  $30  thousand  to  the 
FAA. 

Description  of  Benefits.  The  purpose 
of  this  nilemaking  is  to  assure  that 
corrosion  does  not  degrade  the 
airworthiness  of  affected  air  carrier 


airplanes.  The  corrosion  prevention  and 
control  program  contained  in  this 
proposal  originates,  in  part,  from  the 
recommendations  following  the 
investigations  of  the  Aloha  Boeing  737- 
200  accident  on  April  28, 1968  when  18 
feet  of  upper  fuselage  separated  frtun  the 
airplane  in  flight,  llbe  National 
Transportation  Safety  Board  determined 
the  probable  cause  of  that  accident  was 
that  corrosion  and  metal  fetigue  led  to 
separation  of  the  airplane's  skin  and 
structure. 

All  metal  airframe  structures  are 
vulnerable  to  corrosion  and  older 


aircraft  are  much  more  likely  to 
experience  corrosion  than  newer 
airplanes.  Corrosion  is  a  natural  process 
and  occiirs  because  of  the  tendency  of 
metals  over  time  to  return  to  their 
original  state.  Maintenance  and 
inspection  records  reveal  that  the 
presence  of  corrosion  is  more  prevalent 
and  pervasive  in  older  aircraft.  A  review 
of  the  annual  total  of  the  niunbe^  of 
listings  in  the  Service  Difficulty  Reports 
involving  corrosion  over  a  subset  of  U.S. 
commercial  airplanes  provides  a  sense 
of  the  magnitude  of  the  problem. 


Number  of  Service  Difrculty  Reports  Involving  "Corrosion" 

[1990-1997] 


Aircraft  type 

Year  of  occurrence 

1990 

1991 

1992 

1993 

1994 

1995 

1996 

1997 

B-727 - 

&-737 „ 

B-747 

DC-9 , ~ 

DC-10 

2293 
536 

523 
564 

117 

4 
11 

1746 

521 

222 

436 

78 

0 

18 

3126 
928 
433 
375 
217 
14 
32 

2786 

1003 

441 

732 

122 

21 

37 

2874 

1068 

228 

657 

281 

44 

10 

2520 
906 

422 

1197 

111 

14 

17 

2308 

868 

522 

1104 

364 

5 
109 

2360 

1223 

899 

1037 
002 

MO-80      

28 

A-300  

184 

4048 

3021 

5125 

5142 

5193 

5187 

5280 

6323 

The  problem  of  corrosion  is  that  it  is 
both  prevalent  and  destructive.  Multiple 
Site  Damage  (MSD)  is  an  undesirable 
condition  caused  by  wide  spread 
cracking  of  an  airplane  structure.  R 
Plelloux,  etal,\D.  "Fractographic 
Analysis  of  Initiation  and  Growth  of 
Fatigue  Cracks  at  Rivet  Holes  writes  "In 
the  case  of  MSD,  fetigue  cracks  are 
reported  to  initiate  at  rivet  holes  in  the 
fuselage  lap  joints  after  the  epoxy  bond 
foiled  as  a  result  of  corrosion  in  high 
humidity  environments  *  *  *  the 
cracks  grow  to  a  length  of  approximately 
6  to  8  mm  (.25  inches  to  .30  inches)  on 
each  side  of  the  rivet,  before  fracture  by 
tensile  instability.  Note  that  rivets  (on 
the  airplane  skin)  are  spaced  an  inch 
apart  center  to  center.  Crack  growth  in 
service  has  been  reported  to  occur  over 
20,000  to  40,000  cycles."  Thus 
corrosion  can  cause  multiple  cracks 
around  a  rivet.  When  the  cracks  reach 
a  length  of  .25  to  .3  inches  fracture  by 
tensile  instability  occurs.  Grades  have 
been  reported  in  aircraft  with  much 
fewer  cycles  than  those  recently 
upgraded  from  Stage  2  to  Stage  3 
standaids  in  the  last  ten  years. 

Corrosion's  detrimental  effects  are  not 
limited  to  rivet  holes.  Goirosion 


decreases  the  size  of  structural  members 
and  can  also  have  bad  synergisms  with 
factors  leading  to  early  cracldng.  When 
a  fotigue  crack  reaches  a  corroded 
sectioh  the  growth  rate  of  the  crack 
increases  by  a  factor  of  3  (J.P.  Chubb,  et 
al,  "The  Effect  of  Exfoliation  Corrosion 
on  the  Fatigue  Behavior  of  Structiual 
Aluminum  Alloys").  The  NTSB  report 
to  the  FAA  on  the  Aloha  Boeing  737 
accident  cited  finding  corrosion  in  the 
throttle  cables  (in  the  leading  edge). 
When  the  appropriate  cable  sections 
were  removed  from  the  aircraft  and 
inspected  there  were  indications  of 
corrosion  and  this  corrosion  likely 
weakened  the  cables  so  that  they 
separated  at  lower  than  design  load. 
Corrosion  was  present  for  the  entire 
length  of  that  portion  of  the  cable  routed 
through  the  leading  edge. 

Since  difiierent  sources  may  use 
slightly  difiierent  definitions,  fot  charity, 
several  important  definitions  are  now 
identified.  The  definition  of  multiple 
site  damage  is  a  source  of  widespread 
fatigue  damage  characterized  by  the 
simidtaneoiis  presence  of  fatigue  cracks 
in  the  same  structural  element  (i.e., 
fatigue  cracks  that  may  coalesce  with  or 
without  other  damage  leading  to  a  loss 


of  required  residual  strength). 
Widespread  fatigue  damage  (WFD)  in  a 
structure  is  characterized  by  the 
simultaneous  presence  of  cracks  at 
multiple  structural  details  that  are  of 
sufficient  size  and  density  whereby  the 
structure  will  no  longer  meet  its  damage 
tolerance  requirement  (i.e.,  to  maintain 
its  required  residual  strength  after 
partial  structural  foiltue).  Multiple 
element  damage  (MED)  is  a  source  of 
widespread  fatigue  damage 
characterized  by  the  simultaneous 
presence  of  fatigue  cracks  in  similar 
adjacent  structural  elements. 

The  Boeing  737  lap  splice  design 
originally  required  a  good  bond  for  load 
transfer.  Environmental  degradation 
caused  the  bond  to  deteriorate  to  the 
point  where  all  of  the  load  transfer 
ended  up  transferred  through  the 
fasteners,  which  were  never  designed  to 
take  that  load.  MED  can  also  result  from 
corrosive  environments  as  well. 

Benefits:  A  Risk  Assessment.  The  FAA 
employed  GRA,^  Inc.  to  provide  a  risk 
assessment  to  help  make  determinatioiu 
regarding  the  likelihood  of  aviation 
accidents  related  to  corrosion.  Under 
this  contract,  GRA  qualitatively 
identified  and  characterized  the  types  of 


inspections  from  a  C3>CP  would  be  prevalent 
Fuithennore,  the  present  values  of  these  few,  out- 
year  expenses  would  be  negligible  relative  to  the 
other  costs  of  this  proposal. 


>  "CORROSION  PREVENTION  AND  CX>NTROL 
RISK  ANALYSIS".  FAA  Contrwrt  No.  DTFA01-9a- 
C-00066.  Work  Order  52.  Prepared  by  GRA, 


Incorporated.  May  12. 1999.  A  copy  of  this 
document  is  filled  in  the  docket. 
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potential  corrosion  hazards  faced  by 
aircraft  and  developed  a  method  to 
assign  quantitative  risk  evaluation. 

For  their  analysis,  GRA  relied  upon 
the  National  Transportation  Safety 
Board  (NTSB)  Aviation/Incident 
Database.  The  NTSB  database  contains 
detailed  information  on  over  37,000 
accidents  that  have  been  catalogued 
since  1985;  it  includes  a  "sequence  of 
events"  history  for  each  accident  that 
describes  the  events  leading  up  to  an 
accident.  A  broad  search  of  the  37,000 
NTSB  accidents  resulted  in  a  total  of 
1,551  accidents  that  were  examined  in 
detail. 

The  FAA  hicident  Data  System  (AIDS) 
was  used  to  help  assess  the  impacts  of 
the  Airworthiness  Directives  issued  in 
the  early  1990's.  The  FAA  Service 
Difficulty  Reporting  System  (SDRS) 
assisted  by  providing  information 
assessing  the  incident  and  severity  of 
the  corrosion  problem,  as  well  as 
information  of  the  effectiveness  of 
current  safety  programs.  GRA  found  it 
difficult  to  link  incident  and  service 
difficulty  reports  with  observed  or 
anticipated  changes  in  accident  or 
incident  rates.  As  a  result,  GRA  took  a 
conservative  approach  by  not 
attempting  to  quantify  benefits  using 
either  AIDS  or  SDRS. 

The  methodology  employed  by  GRA 
is  known  as  "event  tree"  analysis.  Event 
tree  analysis  is  used  to  characterize  a 
chain  of  events  leading  to  accidents 
under  a  variety  of  circumstances.  This 
methodology  has  been  used  successfully 
in  other  environments  where,  as  with 
aircraft,  the  probabilities  of  occurrence 
are  very  small. 

Event  trees  are  defined  by: 

•  An  initiating  event 

•  A  further  chain  of  events  related  to 
"safety  functions"  which  represent 
aircraft  system  responses  or  operator 
actions  when  a  particular  event 
occurs 

•  A  terminating  event  • 

•  Estimation  of  success  and  failure 
probabilities  at  relevant  nodes  in  the 
event  tree 

An  event  tree  should  define  a 
comprehensive  set  of  accident 
sequences  that  encompass  the  effects  of 
all  possible  accidents  involving  the 
aircraft.  These  trees  begin  with  the 
initiating  event,  or  the  starting  point. 
Following  the  initiating  event,  the  set  of 
events  related  to  safety  functions,  which 
end  with  the  terminating,  event  is 
specified.  With  the  event  tree 
constructed  information  from  the  NTSB, 
1,551  accidents  were  used  to  populate 
(provide  probability  estimates)  the  tree. 

Event  trees  with  corrosion-induced 
initiating  events  were  defined  based  on 


these  records  for  the  following  ten 
aircraft  systems: 

•  Flight  control  surfaces/attachments 

•  Flight  control  system-internal 

•  Landing  gear 

•  Fuselage  forward 

•  Fuselage  center 

•  Fuselage  aft 

•  Fuel  system 

•  Nacelle/Pylons 

•  Engines 

•  Electrical  systems  and  wiring 

The  subsequent  events,  which  occur 
after  the  initiating  event,  were  defined 
with  the  following  generic  sequence: 

•  Operator  error  in  addressing/ 
mitigating  the  initiating  event 

•  Failure  of  operator  to  recover  after 
initial  failure  to  address/mitigate 

•  Failure  of  flight  control  function 

•  Failure  of  operator  to  recover  flight 
control  function 

•  Failure  of  landing  gear  during  take-off 
or  landing 

•  Failure  of  operator  to  recover  landing 
gear  function 

Begiiming  with  the  initiating  event 
probability,  each  subsequent  event 
probability  is  multiplied  across  each 
branch.  The  multiplication  of  events 
along  each  branch  results  in  the 
probability  of  an  outcome  (or 
terminating  event).  Summing  the 
terminating  event  probabilities,  which 
end  in  damage,  equals  the  probability  of 
a  corrosion-related  accident  by  aircraft 
system.  GRA's  Table  2  with  the 
estimated  corrosion-related  accident 
rates  by  aircraft  system  is  reproduced 
below. 

ESTIMATED  Corrosion-Related  Ac- 
cident Rates  by  Aircraft  System 


Aircraft  system 

Rate  per 
1,000.000 
operations 

1.  Flight  Control  Attachments  ... 

2.  Flight  Control  System  (inter- 
nal)                  

6.53  E-02 
7.51  E-02 

3.  Landing  Gear 

4.  Fuselage  Forward  

5  Fuselaoe  Center 

1.89  E-01 
9.60  E-03 
1.97  E-02 

6.  Fuselage  Aft  

7  Nacelle/Pvlons  

2.05  E-03 
2.63  E-02 

8  Fuel  Systems       

1.94  E-02 

9.  Engine  

10  Electrical  Wirina 

2.15  E-01 
8.80  E-02 

Total  

7.01  E-01 

Skin-Related  Only  (1,4. 5. 
6  7)            

1.23  E-01 

These  probabilities  of  occurrence  then 
need  to  be  translated  into  numbers  of 
accidents.  Since  the  probabilities  are 
rates  per  one  million  operations, 
estimates  of  future  operations  were 
needed.  GRA  computed  the  total  take- 


offs  and  landings  at  U.S.  airports  from 
the  May  1996  Official  Airline  Guide 
(OAG).  This  estimate  is  conservative  as 
it  excludes  U.S.  aircraft  performing 
foreign  operations.  The  initial  estimate 
of  affected  operations  was  23.231,976 
for  1996. 

GRA  then  excluded  aircraft  already 
subject  to  existing  ADs  and  discounted 
the  niunber  of  operations  for  other 
aircraft  subject  to  other  overlapping 
directives  and  rules.  After  scaling  down 
the  total  number  of  operations,  the 
adjusted  estimate  was  7.150,932  U.S. 
operations  that  would  be  affected  by  the 
proposed  rule.  To  this  adjusted  OAG 
base,  GRA  applied  the  growth  rate  in 
FAA  airport  operations  for  air  carriers 
and  air  taxi/commuters  through  the  year 
2008.  By  2008,  the  niunber  of  affected 
operations  rises  to  9,133.300.  Based 
upon  the  GRA  databases  and       ' 
methodology,  in  the  absence  of  this  rule 
or  other  pre.ventative  action,  it  is 
estimated  that  over  the  period  of  1999 
through  2008  ten  accidents  due  to 
corrosion  are  likely  to  occur  in  the  part 
121, 129  and  135  fleets. 

More  than  27  percent  of  the  airplanes 
subject  to  this  proposal  are  already  20 
years  old  or  older;  7  percent  are  over  30 
years  old;  and  1  percent  of  the  airplanes 
are  over  40  years  old.  The  number  of 
airplanes  in  air  carrier  service  operating 
beyond  their  expected  life  is  growing 
larger.  As  airplanes  age,  the  likelihood 
of  corrosion  increases.  Corrosion  causes 
the  formation  of  cracks  and  accelerates 
the  growth  of  existing  cracks.  Thus 
corrosion  is  an  identified  problem 
presenting  a  growing  threat  to  aviation 
safety.  Experience  has  demonstrated 
that,  under  existing  maintenance  and 
inspection  procedures,  the  FAA  cannot 
assure  the  continuing  airworthiness  of 
these  airplanes.  This  constitutes  an 
unacceptable  risk  to  air  transportation. 
The  FAA  has  extensively  deliberated 
on  how  to  mitigate  this  risk.  Technical 
experts  and  academic  leaders  were 
consulted.  Based  upon  these 
considerations  and  deliberations,  the 
FAA  believes  that  the  corrosion 
prevention  and  control  procedures 
proposed  in  this  rule  are  the  best 
approach  to  assiue  the  continued 
protection  of  the  subject  fleet  from 
corrosion  damage  that  could  impact 
safety. 

The  primary  benefit  of  this  rule  is 
increased  aviation  safety  through 
assurance  that  the  affected  airplanes  are 
bee  hoia  dangerous  corrosion.  As  has 
been  shown,  service  difficulty  reports  of 
corrosion  are  increasing,  and  without 
this,  or  a  similar  rule,  the  FAA  is 
convinced  that  unchecked  corrosion 
will  cause  increasing  numbers  of  future 
accidents.~A  secondary  benefit  from 


Federal  Register /Vol.  67,  No.  192  /  Thursday,  October  3,  2002  /  Proposed  Rules 


62151 


minimizing  corrosion  is  to  extend 
aircraft  service  life.  In  response  to  a 
corrosion-related  accident,  the  FAA  is 
likely  to  ground  similar  aircraft  imtil  it 
can  be  assured  of  their  airworthiness.  As 
more  accidents  occur  to  different 
aircraft  types,  or  if  the  inspections  show 
corrective  measiu«s  can  not  restore 
airworthiness,  the  FAA  may  determine 
that  aircraft  of  a  certain  age  need  to  be 
retired  frtim  the  air  carrier  fleet. 
Consequently,  in  addition  to  expected 
safety  benefits,  society  would  benefit  by 
a  longer  utilization  of  the  affected 
aircraft,  thereby  reducing  the  cost  of  air 
transportation.  The  FAA  has  attempted 
to  quantify  the  safety  benefits  and 
discusses  the  extended  life  benefits  in 
qualitative  terms. 

Safety  Benefits.  Based  on  GRA's  risk 
assessment  analysis,  ten  accidents  due 
to  corrosion  could  occvu  within  the 
affected  fleet  during  the  ten  year  period 
1999  through  2008.  Since  the  period  of 
analysis  for  this  rule  is  20  years,  GRA's 
estimate  has  been  extended  by  an 
additional  ten  years.  A  straight-line 
extrapolation  based  on  the  additional 
ten  years  of  operations  growth  results  in 
an  estimate  of  about  25  accidents  over 
a  20-year  period.  In  this  analysis  such 
a  straight-line  forecast  is  viewed  as  a 
lower-bound  estimate,  because  the  GRA 
analysis  did  not  factor  in  the  joint 
problem  an  aging  fleet  coupled  with 
unchecked  metal  corrosion  increases  the 
rate-of-risk  over  time.  In  order  to 
provide  an  upper  bound  estimate,  a 
simple,  conservative  methodology  can 
be  used.  The  actual  probability 
distribution  for  corrosion-related 
accidents  in  the  affected  fleet  is  not 
known.  A  normal  distribution,  however, 
provides  a  close  approximation  of  a 
number  of  other  distributions.  To  be 
very  conservative  in  this  analysis,  the 
FAA  assumes  that  all  affected  aircraft 
remain  in  operation  imtil  a  corrosion- 
related  accident  terminates  their  service. 
Under  the  assumption  that  the  ten 
accidents  from  1999  to  2008  belong  to 
the  left  tail  of  a  normal  distribution  of 
future  corrosion-related  accidents  for 
the  entire  2.900  affected  aircraft,  then  it 
can  be  shown  that  these  10  accidents  are 
more  than  2.45  standard  deviations  from 
the  mean.  Assuming  that  these 
observations  are  2.45  standard 
deviations  from  the  mean,  then  99.3 
percent  of  the  fleet  would  not  have  a 
corrosion-caused  accident  by  2008.  This 
distribution  has  approximately  a 
twenty-five  year  standard  deviation. 
Such  a  distribution  would  have  more 
than  half  of  these  aircraft  still  without 
a  corrosion-caused  accident  fifty  years 
from  now.  If  this  methodology  can  be 
accepted  as  providing  a  reasonable 


estimate  of  the  upper  boimd  of 
accidents,  then  in  the  absence  of  this 
rule,  slightly  more  than  50  corrosion- 
related  accidents  are  estimated  to  occur 
in  the  study  period.  This,  in  turn, 
provides  a  range  of  between  25  to  50 
corrosion-caused  accidents  that  may 
occur  in  20  years. 

As  previously  discussed,  this 
proposed  rule  is  directed  toward  the 
smaller  air  carrier  aircraft.  From  NTSB 
data,  GRA  estimated  that  the  average 
casualty  counts  per  accident  were  1.100 
minor  injuries,  0.474  serious  injuries, '' 
and  1.605  fatalities.  As  a  baseline 
estimate  to  compare  safety  benefits  with 
costs,  the  FAA  estimates  that  the  value 
of:  $38,500  to  represent  avoiding  a 
minor  injury,  $51,800  to  represent 
avoiding  serious  injury,  and  $2.7 
million  to  represent  avoiding  a 
statistical  fatality.  Based  on  these  values 
the  expected  benefit  of  avoiding  one 
such  accident  today  is  $4.6  million, 
excluding  the  loss  of  the  airframe, 
investigation,  and  groimd  damage.  The 
FAA  believes  a  conservative  benefit 
estimate  of  avoiding  such  an  accident  is 
at  least  $5  million  with  a  reasonable 
upper  bound  value  of  $6  million.  Using 
the  lower  $5  million  estimate  and 
assiuning  that  accidents  for  the  are 
uniformly  distributed  over  time,  then  in 
the  thirteenth  year  the  present  value 
benefits  of  the  accidents  prevented 
roughly  equals  the  cost  of  the  proposed 
rule  (at  that  time  the  number  of 
accidents  equals  34).  Thirty-four 
accidents  falls  between  the  upper  and 
lower  bound  estimates,  and  is 
considered  a  reasonable  number  that 
could  occur. 

This  breakeven  calculation  assiunes 
the  proposed  rule  to  be  100  percent 
effective  in  preventing  these  accidents. 
The  FAA  can  not  determine  a  priori  the 
effectiveness  of  the  proposed  nile,  but 
can  provide  a  reasonable  effectiveness 
range  and  the  associated  range  of 
benefits.  Assuming  that  the  rule  would 
prevent  40  to  80  percent  of  the  expected 
25  to  50  accidents,  then  the  rule  could 
be  expected  to  prevent  between  9 
accidents  (40  percent  x  25  accidents)  to 
40  accidents  (80  percent  x  50  accidents). 
In  the  case  of  the  lower  bound  estimate 
of  9  accidents,  for  the  present  value 
safety  benefits  to  equal  the  cost  of  the 
rule,  the  value  of  an  avoided  accident 
would  need  to  increase  approximately 
fourfold.  Such  an  increase  is  entirely 
feasible  since  the  assiuned  1.6  averted 
fatalities  per  accident  is  conservative. 
Included  in  the  potentially  affected  fleet 
are  178  Beech  1900  airplanes  each  with 
19  passenger  seats.  If  just  2.4  of  the 
prevented  accidents  are  Beech  1900 
airplanes  with  a  75  percent  load  factor, 


then  the  present  value  benefits  exceed 
the  present  value  of  costs. 

Exactly  how  many  corrosion-related 
accidents  will  occur,  which  airplanes 
would  suffer  such  an  accident,  and  how 
effective  the  proposed  rule  would  be 
can  not  be  determined  a  priori.  The 
FAA  risk  assessment  estimated  that  this 
proposed  rule  would  help  to  avert  25  to 
50  accidents.  The  rule  needs  only  to  be 
effective  enough  to  prevent  2.4  Beech 
1900  accidents  with  75  percent  of  the 
available  seats  occupied.  It  is  known 
with  certainty  that  corrosion  currently 
exists  in  the  fleet  and  if  left  imchecked 
will  lead  to  accidents.  Based  upon  this 
knowledge,  and  the  estimates  contained 
in  this  analysis,  the  FAA  concludes  that 
the  benefits  justify  the  costs  of  this 
proposed  rule. 

Unquantified  Benefits.  The  FAA 
proposed  rule  would  require  scheduled 
corrosion  inspections  sooner  than  the 
much  more  costly  emergency 
inspections  that  would  follow  a 
corrosion-caused  accident.  It  is  more 
economical  and  efficient  to  correct  an 
unsafe  condition  proactively.  than  after 
an  accident  makes  it  clear  that 
corrective  action  is  past  due  and 
immediate  measures  must  be  taken. 
Performing  the  proposed  procedures  by 
this  rule  would  allow  air  carriers  to 
schedule  inspections  and  repairs  in  a 
planned,  orderly,  least  cost  manner 
without  disrupting  aircraft  service  time.  , 
In  cases  where  corrosion  is  occurring, 
this  proposal  would  make  it  known 
sooner  and  allow  more  economical 
corrective  action,  On  the  other  hand, 
without  a  corrosion  inspection  plan, 
metal  corrosion  will  continue,  accidents 
are  expected,  and  once  an  accident 
occiirs  it  is  highly  likely  that  the  FAA 
will  mandate  inspections.  In  that  case, 
there  usually  is  not  sufficient  time  to , 
thoroughly  evaluate  alternative 
solutions;  instead,  immediate  corrective 
action  must  be  selected.  Such  urgent 
action  is  rarely  the  most  economical 
choice.  Compliance  with  emergency 
inspections  will  result  in  these 
inspections  being  unscheduled,  airline 
operators  will  incur  aircraft  out-of- 
service-time  costs,  airline  flight 
schedules  can  be  disrupted,  and  flights 
can  be  canceled.  All  of  these  factors 
result  in  reduced  airline  profits  and 
lower  benefits  to  the  traveling  public. 

As  discussed  above,  it  is  expected  that 
this  proposal  would  result  in  corrosion 
damage  observed  sooner  than  it  would 
otherwise,  and  therefore,  the  corrections 
would  be  less  costly.  In  the  absence  of 
the  rule,  however,  it  is  very  possible  for 
some  aircraft  that  corrosion  could 
continue  to  breakdown  the  metal . 
undetected  until  it  becomes 
uneconomic  to  repair  the  damage.  In 
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that  event,  earlier  inspection  could  have 
extended  the  service  life  of  such  aircraft. 
It  is  expected  that  the  proposed  rule 
inspections  would  result  in  corrosion 
damage  to  be  repaired  before  this 
damage  would  cause  the  aircraft  to  not 
be  airworthy,  or  to  be  retired.  Thus  the 
proposed  rule  can  extend  the  service  life 
of  the  affected  aircraft.  Without  knowing 
the  condition  of  the  affected  fleet,  it  is 
not  possible  to  accurately  quantify  the 
dollar  value  of  this  benefit.  However,  it 
is  possible  to  provide  some  idea  of  the 
value  of  longer  service  life  by  noting  the 
value  of  extending  the  service  life  by 
one  year  of  a  hypothetical  aircraft.  In 
such  a  case,  the  annual  capital  loss 
equals  the  value  of  the  aircraft 
multiplied  by  airline's  rate-of-retum  on 
capital.  For  an  aircraft  whose  resale 
value  is  a  million  dollars  and  when  the 
rate-of-retiun  on  capital  equals  10 
percent,  the  annual  capital  loss  is 
$100,000.  In  addition,  the  travelling 
public  suffers  when  airline  service  is 
unexpectedly  reduced  by  the  corrosion- 
caused  premature  retirement  of  this 
aircraft. 

The  FAA  believes  that  the 
unquantified  benefits  discussed  above 
further  support  and  justify  this 
proposal.  Addressing  corrosion  damage 
in  an  orderly  fashion,  rather  than 
waiting  for  an  emergency  action  to  be 
required,  provides  for  less  interrupted 
commercial  service  and  extends 
airplane  service  life.  These  outcomes  are 
clearly  benefits  of  this  proposal,  even 
though  there  is  insufficient  data  to 
quantify  these  benefits  at  this  time. 

Comparison  of  Costs  and  Benefits. 
,  Corrosion  is  a  natural  process  and 
occurs  because  of  the  tendency  over 
time  of  metals  to  return  to  their  original 
state.  Maintenance  and  inspection 
records  reveal  that  the  presence  of 
corrosion  is  more  prevalent  and 
pervasive  in  older  aircraft.  Based  upon 
an  independent  risk  analysis  of  over 
1,500  National  Transportation  Safety 
Board  accidents  and  conservative  risk 
assessment  results  in  a  forecast  of  a 
range  between  25  to  50  corrosion- 
induced  accidents  over  a  twenty-year 
period,  with  a  present  value  cost 
between  $72.5  million  and  $145 
million.  The  safety  benefits  of  averting 
these  accidents  justify  the  costs  of  the 
proposed  rule. 

Tlie  FAA  does  not  intend  to  wait  for 
a  series  of  accidents  to  provide 
justification  for  this  proposed  rule.  The 
FAA  needs  the  assiuance  of  the 
corrosion  prevention  and  control 
program  to  assure  the  continued 
airworthiness  of  the  affected  fleet.  With 
this  program  in  place  the  industry 
avoids  unplanned  inspections  and 
maintenance  residting  from  corrosion- 


related  accidents  and  benefits  by  an 
extended  aircraft  service  life. 

This  proposed  rule  woidd  extend  to  a 
significant  number  of  airplanes  the 
corrosion  prevention  and  control 
program  found  to  be  necessary  for  in- 
service  commercial  jet  airplanes  based 
on  studies  following  the  Aloha  Boeing 
737  accident.  Based  on  the  analysis 
contained  herein,  the  FAA  concludes 
that  the  benefits  of  this  proposed  rule 
justify  the  costs. 

Initial  Regulatory  Flexibility  Analysis 

The  Regulatory  Flexibility  Act  of  1980 
establishes  "as  a  principle  of  regulatory 
issuance  that  agencies  shall  endeavor, 
consistent  with  the  objective  of  the  rule 
and  of  applicable  statutes,  to  fit 
regulatory  and  informational 
requirements  to  the  scale  of  the 
business,  organizations,  and 
governmental  jurisdictions  subject  to 
regulation."  To  achieve  that  principle, 
the  Act  requires  agencies  to  solicit  and 
consider  flexible  regulatory  proposals 
and  to  explain  the  rationale  for  their 
actions.  The  Act  covers  a  wide  range  of 
small  entities,  including  small 
businesses,  not-for-profit  organizations, 
and  small  governmental  jurisdictions. 

Agencies  must  perform  a  review  to 
determine  whether  a  proposed  or  final 
rule  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  If  the  determination  finds  that 
it  will,  the  agency  must  prepare  a 
regulatory  flexibility  analysis  (RFA)  as 
described  in  the  Act. 

However,  if  an  agency  determines  that 
a  proposed  or  final  rule  is  not  expected 
to  have  a  significant  economic  impact 
on  a  substantial  niunber  of  small 
entities,  section  605(b)  of  the  1980  act 
provides  that  the  head  of  the  agency 
may  so  certify,  and  an  RFA  is  not 
required.  The  certification  must  include 
a  statement  providing  the  factual  basis 
for  this  determination,  and  the 
reasoning  should  be  clear. 

Recently,  the  Office  of  Advocacy  of 
the  Small  Business  Administration 
(SBA)  published  new  guidance  for 
Federal  agencies  in  responding  to  the 
requirements  of  the  Regulatory 
Flexibility  Act,  as  amended. 
Application  of  that  guidance  to  this 
proposed  rule  indicates  that  it  would 
have  a  significant  impact  on  a 
substantial  niunber  of  small  entities. 
Accordingly,  a  full  regulatory  flexibility 
analysis  was  conducted  and  is 
summarized  as  follows. 

1.  A  Description  of  the  Reasons  Why 
Action  by  the  Agency  Is  Being 
Considered 

This  action  is  being  considered  in 
order  to  control  airplane  structural 


material  loss  and  the  detrimental  effects 
of  corrosion  because  existing 
maintenance  or  inspection  programs 
may  not  provide  comprehensive, 
systematic  corrosion  prevention  and 
control. 

2.  A  Succinct  Statement  of  the 
Objectives  of  and  Legal  Basis  for,  the 
Proposed  Rule 

The  objective  of  the  proposed  rule  is 
to  ensure  the  continuing  airworthiness 
of  aging  airplanes  operating  in  air 
transportation  by  requiring  all  airplanes 
operated  imder  part  121,  all  U.S. 
registered  airplanes  used  in  scheduled 
passenger  carrying  operations  imder 
part  129,  and  all  multiengine  airplanes 
used  in  scheduled  passenger  carrying 
operations  conducted  under  part  135,  to 
include  a  Federal  Aviation 
Administration  (FAA)  approved 
corrosion  prevention  and  control 
program  (C2PCP)  in  the  airplane's 
maintenance  or  inspection  program. 

This  proposal  represents  a  critical 
step  toward  compliance  with  the  Aging 
Aircraft  Safety  Act  of  1991.  hi  October 
of  1991,  Congress  enacted  Title  IV  of 
Public  Law  102  143,  the  "Aging  Aircraft 
Safety  Act  of  1991,"  to  address  aging 
aircraft  concerns.  The  act  was 
subsequently  recodified  as  49  U.S.C. 
44717.  Section  44717  of  Title  49 
instructs  the  Administrator  to 
"prescribe  regulations  that  ensure  the 
continiiing  airworthiness  of  aging 
aircraft." 

3.  A  Description  of  the  Projected 
Reporting,  Recordkeeping  and  Other 
Compliance  Requirements  of  the 
Proposed  Rule.  Including  an  Estimate  of 
the  Classes  or  Types  of  Small  Entities 
That  Will  Be  Subject  to  the  Requirement 
and  the  Type  of  Professional  Skills 
Necessary  for  Preparation  of  the  Report 
or  Record 

The  proposed  rule  would  not  impose 
any  incremental  record  keeping 
authority.  Existing  14  CFR  part  43,  in 
part,  already  prescribes  the  content, 
form,  and  disposition  of  maintenance, 
preventive  maintenance,  rebuilding,  and 
alteration  records  for  any  aircraft  having 
a  U.S.  airworthiness  certificate  or  any 
foreign  registered  aircraft  used  in 
common  carriage  under  parts  121  or 
135.  The  FAA  recognizes,  however,  that 
the  proposed  rule  would  necessitate 
additional  maintenance  work,  and 
consequently,  would  also  require  that 
the  additional  record  keeping  associated 
with  that  work  also  be  performed. 

The  FAA  estimates  that  each  hour  of 
actual  inspection  and  maintenance 
conducted  under  the  proposal  would 
require  an  additional  20  percent  of  an 
hour  (12  minutes)  for  reporting  and 
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record  keeping.  This  record  keeping 
would  be  performed  by  the  holder  of  an 
FAA  approved  repairman  or 
maintenance  certificate.  The  projected 
record  keeping  and  reporting  costs  of 
the  proposal  are  included  as  part  of  the 
overall  costs  computed  in  the  evaluation 
and  included  below  in  the  Regulatory 
Flexibility  Cost  Analysis. 

4.  An  Identification,  to  the  Extent 
Practicable,  of  All  Relevant  Federal 
Rules  That  May  Duplicate,  Overlap,  or 
Conflict  With  the  Proposed  Rule 

The  FAA  is  imaware  of  any  federal 
rules  that  would  duplicate,  overlap,  or 
conflict  with  the  proposed  rule. 

5.  A  Description  and  an  Estimate  of  the 
Number  of  Small  Entities  to  Which  the 
Proposed  Rule  Would  Apply 

The  proposed  rule  would  apply  to  the 
operators  of  all  airplanes  operated  imder 
14  CFR  part  121,  all  U.S.  registered 
multiengine  airplanes  operated  under 
14  CFR  part  129,  and  all  multiengine 
airplanes  used  in  scheduled  o|>erations 
under  14  CFR  part  135.  Standard 
industrial  classification  coding  does  not 
exactly  coincide  with  the  subsets  of 
operators  who  could  be  affected  by  the 
proposed  rule.  Nevertheless,  the 
following  distributions  of  employment 
size  and  estimated  receipts  per 
employee  for  all  scheduled  air 
transportation  firms  (SIC  Code  4512)  are 
representative  of  the  operators  who 
would  be  affected  by  the  proposed  rule. 


and  affected  airplanes  that  each  operator 
uses  and  has  categorized  the  operators 
by  fleet  size  in  the  following  table. 

Count  of  Operators 


Employment  cat- 
eyofy 

Number 
otfimis 

Estimated 
receipts 

0-4 

5-9 

10-19 

20-99 

100-499  

500+ 

137 
45 
52 

112 
78 
70 

$611,695 
510,555 
299,123 
264,065 
232,666 
252,334 

Totals 

494 

252,214 

Based  on  existing  operator/airplane 
distributions,  the  FAA  estimates  that 
210  operators  would  be  subject  to  the 
rule  and  approximately  132  would 
actually  incur  costs.^  'The  agency  has 
also  estimated  the  numbers  of  subject 


Operator 

category 

(airplanes) 

Subject 
to  rule 

Affected 
by  rule 

1-10 

11-20 

119 
37 

12 
8 

4 
30 

84 
16 

21-30  

4 

31^40 

41-50  

51  ar>d  up  

6 

4 

18 

210 

132 

6.  Regulatory  Flexibility  Cost  Analysis 

The  proposed  rule  would  affect 
certain  existing  and  future  production 
aircraft,  and  it  would  also  apply  to  new 
model  airplanes  intended  for  use  in 
scheduled  service.  This  RegiUatory 
Flexibility  Cost  Analysis  focuses  on  the 
first  of  these  two  categories  because:  (1) 
That  impact  represents  almost  99 
percent  of  the  evaluated  costs  of  the 
proposed  rule,  and  (2)  it  is  possible  to 
make  some  estimate  of  the  distributional 
impact  of  these  costs  based  on  the 
existing  operator  fleet  composition. 

Table  3  in  the  Appendix  details  the 
computations  used  to  estimate  the 
annualized  costs  of  the  proposal  per 
airplane,  by  model.  Colimm  A  in  Table 
3  lists  each  airplane  model  and  Column 
B  details  the  estimated  counts  of  the 
airplanes  in  each  model  that  would  be 
subject  to  the  proposed  rule.  As  noted 
in  the  evaluation,^ an  estimated  7,108 
airplanes  would  be  subject  to  this  major 
provision.  These  airplanes  are  included 
within  the  regulatory  scope  of  the 
proposal  but  the  vast  majority  would  be 
im^ected  because  they  already  comply 
with  the  proposal.  Column  C,  by 
comparison,  shows  the  projected  coimts 
of  those  airplanes  that  would  actually  be 
affected;  where  incremental  work  woiUd 
be  accomplished  and  incremental 
expenses  incurred.  This  column  siuns  to 
a  projected  2,901  airplanes.  Coliunn  D 
contains  the  present  value  of  the 
projected  cost  of  the  major  proposal  to 
industry,  by  airplane  model,  as 
computed  in  the  regulatory  evaluation 


and  shown  previously  as  Column  AG  of 
Table  1  in  the  Appendix.  The  present 
value  estimated  cost  of  this  provision 
totals  $80.0  million. 

Column  E  of  Table  3  divides  the  cost- 
per-model  data  in  Column  D  by  the 
niunbers  of  affected  airplanes  per  model 
in  Column  C  to  produce  the  expected 
present  value  cost  of  the  proposal  per 
affected  airplane.  It  is  useful  to  consider 
the  annualized  equivalent  of  these  costs; 
that  is  to  say,  the  annual  future 
payments  that  would  be  necessary  to 
equal  the  present  value  costs  for  each 
model.  Such  pajmients  are  a  function  of: 
(1)  The  assumed  interest  rate,  and  (2) 
the  time  period  over  which  the  future 
payments  would  be  borne.  Consistent 
with  the  discount  factor,  this  evaluation 
applies  a  7  percent  interest  rate.  As  for 
the  time  period,  the  evaluation  assesses 
costs  over  a  20-year  time  period,  and 
this  analysis  assumes  that,  on  average, 
the  CPCP  development  and 
implementation  costs  would  be  borne 
over  that  period.  Based  on  these  two 
assumptions,  the  annualized  cost  of  the 
CPCP  would  range  between  $484  and 
$30,170  per  airplane  (for  those  airplanes 
that  would  actually  be  affected.) 

Next,  the  annualized  cost  estimates, 
by  model,  per  affected  airplane,  from 
Table  3  were  collated  into  the  original 
evaluation  data  set  of  operators  and 
airplanes.  Crosstabulations  were 
performed  and  aggregated  (see  Table  4 
in  the  Appendix)  to  project  the  expected 
annualized  cost  per  operator.  Table  4 
includes  all  210  of  the  estimated 
operators  of  airplanes  that  would  be   . 
subject  to  the  proposed  rule,  and 
projects  that  132  would  actually  incur 
costs.  The  table  includes  counts,  by 
operator,  the  number  of  airplanes  that 
would  be  subject  to  (within  the  scope 
of)  the  proposed  rule,  and  the  numbers 
of  airplanes  that  would  actually  be 
affected  by  the  proposal.  The  data  in 
these  calculations  are  simunarized  in 
the  table  below  which  shows  the 
average  annualized  impact  per  operator; 
where  the  operator  classifications  are 
grouped  both  by:  (1)  The  niunber  of  all 
airplanes  that  the  operator  uses,  and  (2) 
the  number  of  each  operator's  airplanes 
that  would  actually  be  affected  by  the 
proposal. 


Average  Annuauzed  Impact  per  Operator 


Count  of  airplanes  operated 

Average 

annualized 

impact 

Count  of 
airplanes 
aftoctwj 

Average 

artnualized 

impact 

1-10 :. 

$7,318 

1-10 

$14,057 

*  The  remaining  operators  use  •irpUne  models 
that  would  be  subject  to  the  proposed  rule  but  are 
already  in  full  compliance. 
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Average  Annualized  Impact  per  Operator— Continued. 


Count  of  airplanes  operated 


11-20  .... 
21-30  .... 

31-40 

41-50  .... 
51-60  .... 
61-70  .... 
71-80  .... 
81-90  .... 
91-100  .. 
100  Plus 


Average 

annualized 

impact 


17,551 

30,711 

53,838 

64.359 

90,769 

191,587 

144,698 

111,116 

92,093 

217,054 


Count  of 
airpiar>es 
affected 


11-20 
21-30 
31-40 
41-60 
51-60 
61-70 
71-80 
81-90 
91-100 
100  Plus 


Average 

annualized 

impact 


46,479 
72,326 
104,708 
55,789 
196,433 
195.857 
185,253 
111,116 
112,023 
460,822 


7.  Affordability  Analysis  and 
Dispmportionality  Analysis 

As  a  measure  of  the  affordabiUty  of 
the  proposal,  the  table  below  shows  a 
distribution  of  the  projected  annualized 
impacts  of  the  proposed  rule  as  a 
percentage  of  operator  annual  receipts. 
Operator  receipt  levels  were  estimated 
assuming:  (1)  The  average  of  $252,214 
annual  receipts  per  employee  for  SIC 
Code  4512  operators,  described  above  in 
Paragraph  5,  and  (2)  an  example  factor 
of  5  employees  per  airplane  operated. 
{This  factor  varies  widely  across 


operators.)  The  affordability  statistic 
was  then  calculated  for  each  of  the  210 
subject  operators  as  the  projected 
annualized  cost  of  the  rule  for  that 
operator  divided  by  the  product  of 
$252,214  times  5  employees  per 
airplane  times  the  niunber  of  airplanes 
operated.  Under  these  assiunptions,  the 
expected  annualized  cost  of  the 
proposal  for  209  of  the  210  operators 
falls  below  0.6  percent  of  their 
respective  estimated  annualized 
receipts.  For  one  operator,  costs  would 
total  1.38  percent  of  estimated  receipts. 


The  table  can  also  be  used  to  gauge 
the  disproportionality  of  the  proposed 
rule's  relative  burden.  The  percentage 
impact  calculations  are  shown  for  three 
sizes  of  operators,  depending  on  the 
numbers  of  airplanes  that  they  operate. 
The  calculations  show  a  minor 
disproportionate  impact  on  smaller 
operators  who  are  slightly  under- 
represented  in  the  lowest  "percentage 
impact"  categories,  and 
correspondingly,  slightly  over- 
represented  in  the  higher  impact 
categories. 


Count  of  Operators  by  Percentage  Impact  and  by  Operator  Size 


Percentage  impact 


0-.1  

.1-.2 ♦ • •••*■ 

.2-.3 1 

.3-.4 1 ■ 

.4-.5 

.5-.6  .r. 

1.3-1.4  1 

Total I 


Airplanes  operated 


1-10 


68 

10 

IS 

16 

8 

1 

1 

119 


11-50 


38 
10 

4 
7 
2 
0 
0 
61 


51+ 


19 
6 
2 
3 
0 
0 
0 

30 


Total 


125 

26 

21 

26 

10 

1 

1 

210 


8.  Business  Closure  Analysis 

The  FAA  feels  that  the  annualized 
average  impact  of  the  rule  as  a  function 
of  an  affected  firm^s  average  annual 
receipts  is  low.  The  agency  recognizes, 
and  this  evaluation  has  described,  that 
the  potential  impact  for  some  operators 
may  be  above  average  and  may  not  be 
distributed  evenly  over  time.  The  cost 
methodology  for  this  evaluation  further 
addresses  the  fact  that  it  may  not  be 
economical  to  develop  and  implement  a 
corrosion  prevention  and  control 
program  for  some  older  airplane  models 
with  few  subject  airplanes.  The 
evaluation  estimated  that  program  costs 
would  be  prohibitive  for  11  airplane 
models,  and  included  a  50  percent 
reduction  of  fleet  resale  value  as  an 
estimated  cost  attributable  to  the  rule. 


9.  Competitiveness  Analysis 

No  quantitative  estimate  of  the 
proposed  rule's  potential  impact  on 
small  business  competitiveness  has 
been  made.  However,  the  FAA  feels  that 
the  findings  from  the  Affordability 
Analysis  and  the  Disproportionality 
Analysis  above  support  the  argument 
that  ihe  proposed  rule  will  not  seriously 
impede  sm^l  entity  competitiveness. 

10.  Description  of  Alternatives 

The  FAA  has  considered  several 
approaches  to  this  proposed  rulemaking 
and  has  attempted  to  minimize  the 
potential  economic  impact  of  the 
proposal,  especially  the  impact  on  the 
operation  of  aircraft  most  likely  to  be 
used  by  small  entities.  The  principal 
alternative  would  be  to  take  no  new 
rulemaking  action  and  to  rely  on  the 


existing  corrosion  related  requirements 
in  parts  23  and  25.  The  FAA  has 
determined  that  these  existing 
requirements  have  not  always  resulted 
in  a  comprehensive  and  systematic 
corrosion  prevention  and  control 
program  for  either  transport,  commuter, 
or  small  category  airplanes.  In  addition, 
the  FAA  has  determined  that  such 
inaction  would  not  respond  to  the 
provisions  of  49  U.S.C.  44717,  which 
requires  the  Administrator  to  prescribe 
regulations  that  ensiu'e  the  continuing 
airworthiness  of  aging  aircraft. 

A  second  alternative  would  be  to  omit 
all  small  aircraft  from  the  proposal  since 
there  is  an  identifiable  correlation 
between  smaller  firms  and  smaller 
aircraft.  Again,  the  FAA  opposes  this 
alternative  since  it  would  leave  the 
existing  problem  for  a  significant 
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segment  of  the  scheduled  passenger 
industry  and  would  create  an 
unacceptable  safety  inequity. 

As  proposed,  this  rulemaking  wotild 
apply  to  all  airplanes  operated  under 
part  121,  all  U.S.  registered  multiengine 
airplanes  operated  under  part  129.  and 
all  multiengine  airplanes  used  in 
scheduled  operations  under  part  135. 
The  proposed  rule  would  not  include 
helicopters,  single-engine  airplanes 
operated  imder  part  135  or  part  129. 
airplanes  used  in  cargo  operations 
under  part  135,  or  airplanes  used  in 
\mscheduled  (on-demand)  operations 
under  part  135. 

The  aircraft  and  operations  omitted 
from  this  proposal  are  not  exclusively 
operated  by  small  entities,  but  the  FAA 
holds  that  the  excluded  airplane 
categories  are  more  likely  to  be  operated 
by  small  entities  than,  for  example,  large 
transport  category  airplanes  would  be. 
As  noted  above,  the  proposed  rule 
would  actually  afiiect  some  2.900 
airplanes.  By  comparison,  the 
exclusions  described  here,  taken 
together,  remove  an  estimated  5,023 
additional  aircraft  from  the  proposal. 
This  includes,  with  overlap,  1.441 
hehcopters;  4,663  aircraft  used  in  on- 
demand  operations;  and  1312  single- 
engine  aircraft. 

The  FAA  specifically  requests 
comments  regarding  the  exclusion  of 
such  aircraft  operations  frt>m  this 
proposed  rule. 

11.  Compliance  Assistance 

In  its  efforts  to  assist  small  entities 
and  other  affected  parties  in  complying 
with  the  proposed  rule,  the  FAA  is 
publishing  an  advisory  circular. 
"Development  of  Corrosion  Prevention 
and  Control  Programs."  A  notice  of 
availability  for  this  circular  will  be 
published  concurrently  with  the 
proposed  rule.  This  circular  details 
acceptable  means  of  compliance  with 
the  proposed  rule. 

Additionally,  the  FAA  has  developed 
a  CPCP  for  a  generic,  civil,  twin-engine 
aircraft  and  will  make  this  dociunent 
available  as  part  of  the  appendix  to  the 
advisory  circular  accompanying  the 
proposed  rule.  This  document  can  serve 
as  a  core  framework  for  the  baseline 
program  for  defining  the  corrosion 
prevention  and  control  requirements  for 
a  subjefrt  airplane  model  based  on  the 
average  operating  profile  and  operating 
environment.  This  generic  CPCP  model 
would  be  particularly  useful  to  small 
operators  in  the  event  that  the  type 
certificate  holder  for  a  given  model  is 
not  available  to  develop  the  CPCP  for 
that  model. 


Trade  Impact  Asseasment 

Consistent  with  the  Administration's 
belief  in  the  general  superiority, 
desirability,  and  efficacy  of  free  trade,  it 
is  the  policy  of  the  Administrator  to 
remove  or  diminish,  to  the  extent 
fisasible,  barriers  to  international  trade, 
including  both  barriers  affecting  the 
export  of  American  goods  and  services 
to  foreign  coimtries  and  those  affecting 
the  import  of  foreign  goods  and  services 
into  the  United  States. 

In  accordance  with  that  policy,  the 
FAA  is  committed  to  develop  as  much 
as  possible  its  aviation  standards  and 
practices  in  harmony  with  its  trading 
partners.  Significant  cost  savings  can 
result  from  this,  both  to  American 
companies  doing  business  in  foreign 
markets,  and  foreign  companies  doing 
business  in  the  United  States. 

This  proposed  rule  would  have  little 
or  no  impact  on  international  trade. 

Unfunded  Mandates  Assessment 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (the  Act),  enacted  as 
Pub.  L.  104-4  on  March  22. 1995. 
requires  each  Federal  agency,  to  the 
extent  permitted  by  law,  to  prepare  a 
written  assessment  of  the  effects  of  any 
Federal  mandate  in  a  proposed  or  final 
agency  rule  that  may  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  mora 
(adjusted  annually  for  inflation)  in  any 
one  year.  Section  204(a)  of  the  Act.  2 
U.S.C.  1534(a).  requires  the  Federal 
agency  to  develop  an  effective  process 
to  permit  timely  input  by  elected 
officers  (or  their  designees)  of  State, 
local,  and  tribal  governments  on  a 
proposed  "significant  intergovernmental 
mandate."  A  "significant 
intergovernmental  mandate"  imder  the 
Act  is  any  provision  in  a  Federal  agency 
regulation  that  will  impose  an 
ei^orceable  duty  upon  State,  local,  and 
tribal  governments,  in  the  aggregate,  of 
$100  million  (adjusted  annually  for  - 
inflation)  in  any  one  year.  Section  203 
of  the  Act,  2  U.S.C.  1533.  which 
supplements  section  204(a),  provides 
that  before  establishing  any  regulatory 
requirements  that  might  significantly  or 
imiquely  affect  small  governments,  the 
agency  shall  have  developed  a  plan  that, 
among  other  things,  provides  for  notice 
to  potentially  affected  small 
governments,  if  any.  and  for  a 
meaningful  and  timely  opportimity  to 
provide  input  in  the  development  of 
regulatory  proposals. 

The  FAA  determines  that  this 
proposed  rule  would  not  contain  a 
sifpiificant  intergovernmental  or  private 
sector  mandate  as  defined  by  the  Act. 


Availability  of  Draft  Advisory  Material 

The  FAA  has  prepared  guidance 
material  in  the  form  of  an  advisory 
circular  (AC)  to  be  used  by  operators 
and  manufacturers  in  developing 
baseline  CPCP's  and  incorporating  them 
into  maintenance  and  inspection 
programs.  The  FAA  is  soliciting 
conunents  on  the  draft  AC  diuing  the 
comment  period  for  this  notice.  A  notice 
of  availability  for  the  draft  AC  is 
published  concurrently  with  this  notice. 


International  Compatibility 

The  FAA  has  reviewed  corresponding 
International  Civil  Aviation 
Organization  (ICAO)  standards  and 
recommended  practices  and  Joint 
Airworthiness  Authority  (JAA) 
regulations.  ICAO  Aging  Aircraft 
Standards  contain  requirements  for  a 
continuing  structural  integrity  program 
that  includes  corrosion  prevention  and 
control.  At  this  time  the  JAA  does  not 
have  any  operating  rules,  for  airplanes, 
and  therefore  has  no  general 
requirement  for  corrosion  programs 
comparable  to  this  proposal. 
Nevertheless,  in  the  interest  of 
international  harmonization,  the  FAA 
will  continue  to  keep  the  JAA  informed 
of  this  rulemaking. 

Executive  Order  13132,  Federalism 

The  FAA  has  analyzed  this  proposed 
rule  under  the  principles  and  criteria  of 
Executive  Order  13132,  Federalism.  We 
determined  that  this  action  would  not 
have  a  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 
national  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  we 
determined  that  this  notice  of  proposed 
rulemaking  would  not  have  federalism 
implications. 

EnTironmental  Analysis 

FAA  Order  1050.1D  defines  FAA 
actions  that  may  be  categorically 
excluded  from  preparation  of  a  National 
Environmental  Policy  Act  (NEPA) 
environmental  assessment  or 
environmental  impact  statement.  In 
accordance  with  FAA  Order  1050.1D. 
appendix  4,  paragraph  4  (j),  this 
rulemaking  action  qualifies  for  a 
categorical  exclusion. 

Energy  Impact 

The  energy  impact  of  the  notice  has 
been  assessed  in  accordance  with  the 
Energy  Policy  and  Conservation  Act 
(EPCA)  Pub.  L.  94-163.  as  amended  (43 
U.S.C.  6362)  and  FAA  Order  1053.1.  ft 
has  been  determined  that  the  notice  is 
not  a  major  regulatory  action  under  the 
provisions  of  die  EPCA. 
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Repoiting  Requirements 

The  proposed  rule  would  not  impose 
any  new  regulatory  requirements  for 
recordkeeping.  Existing  14  CFR  part  43, 
in  appUcable  part,  already  prescribes 
the  content,  form,  and  disposition  of 
maintenance,  preventive  maintenance, 
rebuilding,  and  alteration  records  for 
each  aircraft  having  a  U.S.  airworthiness 
certificate  or  any  foreign  registered 
aircraft  used  in  common  carriage  imder 
parts  121  or  135.  The  FAA  recognizes, 
however,  that  the  proposed  rule  would 
necessitate  additional  maintenance 
work,  and  consequently,  would  also 
require  that  the  recordkeeping 
associated  with  that  work  also  be 
performed  in  accordance  with  existing 
regulations. 

Paperwork  Reduction  Act 

Information  collection  requirements 
in  the  proposed  rule  have  been 
previously  approved  by  the  Office  of 
Management  and  Budget  (0MB)  under 
the  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3507(d))  and  have  been  assigned  0MB 
Control  Numbers  2120-0008  and  2120- 
0039. 

List  of  Subjects^ 

14  CFR  Part  121 

Air  carriers.  Aircraft,  Airmen, 
Aviation  safety.  Charter  flights,  Drug 
testing.  Reporting  and  recordkeeping 
requirements.  Safety,  and 
Tr^isportation.       I 

14  CFR  Part  129 

Air  carriers,  Aircraft,  Aviation  safety. 
Reporting  and  recordkeeping 
requirements.  Security  measuires,  and 
Smoking. 

14  CFR  Part  135 

Air  taxis,  Aircraft,  Airmen,  Aviation 
safety,  and  Reporting  and  recordkeeping 
requirements. 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  Chapter  I,  Title  14  of 
the  Code  of  Federal  regulations  parts 
121, 129,  and  135  as  follows: 

PART  121— OPERATING 
REQUIREMENTS:  DOMESTIC,  FLAG, 
AND  SUPPLEMENTAL  OPERATIONS 

1.  The  authority  citation  for  part  121 
continues  to  read  as  follows: 

Authority.  49  U.S.C.  106(g).  40101,  40113, 
40119,  44101,  44701-44702.  44705.  44709- 
44711,  44713,  44716-44717,  44722.  44901, 
44903-44904.  44912,  and  46105. 

2.  Add  §  121.376  to  read  as  follows: 


§121.376    Corrosion  pravantion  and 
control  program. 

(a)  After  [insert  a  date  two  years  after 
the  effective  date  of  the  final  rule],  no 
certificate  holder  may  operate  an 
airplane  unless  a  corrosion  prevention 
and  control  program  (CPCP)  is  included 
in  the  operator's  FAA-approved 
maintenance  program. 

(b)  The  CPCP  must— 

(1)  Be  designed  to  control  corrosion 
such  that  the  damage  does  not  exceed 
Level  1  as  defined  in  §  121.376a, 

(2)  Specify  corrosion  prevention  and 
control  tasks, 

(3)  Specify  definitions  of  corrosion 
levels,  compUance  times 
(implementation  thresholds  and  repeat 
intervals),  and 

(4)  Specify  procedures  if  corrosion 
damage  exceeds  Level  1  in  any  area, 
including  mechanisms  to  notify  the 
FAA  of  the  findings  and  data  associated 
with  such  damage  and  to  implement 
FAA-approved  means  of  reducing  future 
findings  of  corrosion  in  that  area  to 
Level  1  or  better. 

(c)  For  airplanes  that  have  exceeded 
the  implementation  threshold  for  a 
specific  area  prior  to  [insert  date  two 
years  after  the  effective  date  of  the  final 
rule),  the  CPCP  must  include  an 
implementation  schedule  that  will 
result  in  the  completion  of  all  corrosion 
prevention  and  control  tasks  for  that 
area  no  later  than  [insert  date  four  years 
after  the  effective  date  of  the  final  rule]. 

3.  Add  §  121.376a  to  read  as  follows: 
§  121 .376a    Laval  1  corrosion  definition. 

For  the  purposes  of  this  part.  Level  1 
Corrosion  is: 

(a)  Corrosion  damage  occurring 
between  successive  inspections  that  is 
local  and  can  be  re-worked/blended-out 
within  allowable  linuts  as  defined  by 
the  manufacturer  or  as  approved  by  the 
FAA; 

(b)  Corrosion  damage  that  is  local  but 
exceeds  allowable  limits  and  can  be 
attributed  to  an  event  not  typical  of  the 
operator's  usage  of  other  airplanes  in  the 
same  fleet;  or 

(c)  Corrosion  damage  that  operator 
experience  over  several  years  has 
demonstrated  to  be  only  light  corrosion 
between  successive  prior  inspections 
but  that  the  latest  inspection  shows  that 
cumulative  blend-outs  now  exceed 
allowable  Umits  as  defined  by  the 
manufactiuer  or  as  approved  by  the 
FAA. 


PART  129— OPERATIONS:  FOREIGN 
AIR  CARRIERS  AND  FOREIGN 
OPERATORS  OF  U.S.-REGISTERED 
AIRCRAFT  ENGAGED  IN  COMMON 
CARRIAGE 

4.  .The  authority  citation  for  part  129 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  1511-1522, 
40101,  40104-40105,  40113,  40119,  44701. 
44901,  44903-44904,  44906,  44912.  44914. 
44935-44939,  48107. 

5.  Revise  §  129.1(b)  to  read  as  follows: 

$129.1    ApplicaMlity. 

***** 

(b)  In  addition  to  operations  of  U.S.- 
registered  aircraft  within  the  United 
States  imder  paragraph  (a)  of  this 
section,  §§  129.14, 129.16, 129.20, 
129.33,  and  129.35  also  apply  to  U.S.- 
registered  aircraft  operated  solely 
outside  the  United  States  in  common 
carriage  by  a  foreign  person  or  foreign 
air  carrier. 

6.  Add  §  129.24  to  read  as  follows: 

$129.24    l.aval  1  corroaion  definition. 

For  the  purposes  of  this  part.  Level  1 
Corrosion  is: 

(a)  Corrosion  damage  ocauring 
between  successive  inspections  that  is 
local  and  can  be  re-worked/blended-out 
within  allowable  limits  as  defined  by 
the  manu&cturer  or  as  approved  by  the 
FAA; 

(b)  Corrosion  damage  that  is  local  but 
exceeds  allowable  limits  and  can  be 
attributed  to  an  event  not  typical  of  the 
operator's  usage  of  other  airplanes  in  the 
same  fleet;  or 

(c)  Corrosion  damage  that  an  operator 
has  experienced  over  several  years  has 
demonstrated  to  be  only  light  corrosion 
between  successive  prior  inspections 
but  that  the  latest  inspection  shows  that 
cumulative  blend-outs  now  exceed 
allowable  limits  as  defined  by  the 
manufactiuer  or  as  approved  by  the 
FAA. 

7.  Add  §  129.35  to  read  as  follows: 

$129.35    Corrosion  prevention  and  control 
program. 

(a)  After  [insert  a  date  two  years  after 
the  effective  date  of  the  final  rule],  no 
foreign  air  carrier  or  foreign  person  may 
operate  U.S.-registered  multiengine 
airplane  in  common  carriage,  imless  a 
Corrosion  Prevention  and  Control 
Program  (CPCP)  is  included  in  the 
operator's  FAA-approved  maintenance 
program. 

(b)  The  CPCP  must— 

(1)  Be  designed  to  control  corrosion 
such  that  the  damage  does  not  exceed 
Level  1  as  defined  in  §  129.24, 

(2)  Specify  corrosion  prevention  and 
control  tasks, 
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(3)  Specify  definitions  of  corrosion 
levels,  compliance  times 
(implementation  thresholds  and  repeat 
intervals),  and 

(4)  Specify  procedures  if  corrosion 
damage  excecKis  Level  1  in  any  area, 
including  mechanisms  to  notify  the 
FAA  of  the  findings  and  data  associated 
with  such  damage  and  to  implement 
FAA-approved  means  of  reducing  futiire 
findings  of  corrosion  in  that  area  to 
Level  1  or  better. 

(c)  For  airplanes  that  have  exceeded 
the  implementation  threshold  for  a 
specific  area  prior  to  [insert  date  two 
years  after  the  efiiective  date  of  the  final 
rule],  the  CPCP  must  include  an 
implementation  schedule  that  Mrill 
result  in  the  completion  of  all  corrosion 
prevention  and  control  tasks  for  that 
area  no  later  than  [insert  date  four  years 
after  the  effective  date  of  this  rule]. 

PART  135-OPERATING 
REQUIREMENTS;  COMMUTER  AND 
ON-DEMAND  OPERATIONS 

8.  The  authority  citation  for  part  135 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  1153,  40101, 
40105,  44113,  44701-44705,  44707-44717, 
44722,  and  45303. 

9.  Add  §  135.424  to  read  as  follows: 


$135,424   Corroaion  prevention  and 


(a)  After  [insert  a  date  two  years  after 
the  effective  date  of  the  final  rule],  no 
certificate  holder  may  operate  a 
multiengine  airplane  in  scheduled 
service  \mless  a  Corrosion  Prevention 
and  Control  Program  (CPCP)  is  part  of 
the  operator's  FAA-approved 
maintenance  or  inspection  program. 

(b)  The  CPCP  must— 

(1)  Be  designed  to  control  corrosion 
such  that  the  damage  does  not  exceed 
Level  1  as  defined  in  §  135.426, 

(2)  Specify  corrosion  prevention  and 
control  tasks, 

(3)  Specify  definitions  of  corrosion 
levels,  compliance  times 
(implementation  thresholds  and  repeat 
intervals),  and 

(4)  Specify  procedures  if  corrosion 
damage  exceeds  Level  1  in  any  area, 
including  mechanisms  to  notify  the 
FAA  of  the  findings  and  data  associated 
with  such  damage  and  to  implement 
FAA-approved  means  of  reducing  futiue 
findings  of  corrosion  in  that  area  to 
Level  1  or  better. 

(c)  For  airplanes  that  have  exceeded 
the  implementation  threshold  for  a 
specific  area  prior  to  [insert  date  two 
years  after  the  effective  date  of  the  final 
rule],  the  CPCP  must  include  an 
implementation  schedule  that  will 
result  in  the  completion  of  all  corrosion 


prevention  and  control  tasks  for  that 
area  no  later  than  [insert  date  four  years 
after  the  efiiective  date  of  the  final  rule). 
10.  Add  S  135.426  to  read  as  follows: 

$  1 35.426    Level  1  oorroeton  definition. 

For  the  purposes  of  this  part.  Level  1 
Corrosion  is: 

(a)  Corrosion  damage  occurring 
between  successive  inspections  that  is 
local  and  can  be  re-worked/blended-out 
within  allowable  limits  as  defined  by 
the  manufacturer  or  as  approved  by  the 
FAA; 

(b)  Corrosion  damage  that  is  local  but 
exceeds  allowable  limits  and  can  be 
attributed  to  an  event  not  typical  of  the 
operator's  usage  of  other  airplanes  in  the 
same  fleet;  or 

(c)  Corrosion  damage  that  an  operator 
has  experienced  over  several  years  has 
demonstrated  to  be  only  light  corrosion 
between  successive  prior  inspections 
but  that  the  latest  inspection  shows  that 
ciunulative  blend-outs  now  exceed 
allowable  limits  as  defined  by  the 
manufacturer  or  as  approved  by  the 
FAA. 

Issued  in  Washington,  DC,  on  September 
25,  2002. 

Louis  C.  Cusimano, 

Acting  Director,  Flight  Standards  Service. 
[PR  Doc.  02-24932  Filed  10-2-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  AvIatkMi  Administration 

Development  and  Implementation  of 
Corroalon  Prevention  and  Control 
Program  i 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  availability  and 
request  for  comments. 

summary:  This  notice  announces  the 
availability  of  and  request  for  comments 
on  proposed  AC  XX-XX,  which 
provides  guidance  pertaining  to  the 
development  and  implementation  of  the 
Corrosion  Prevention  and  Control 
Program. 

DATES:  Comments  must  be  received  on 
orbeforeApril  1.2003. 
addresses:  Send  all  comments  on  the 
proposed  AC  to:  Frederick  Sobeck, 
AFS-304,  Aging  Airplane  Program 
Manager,  Flight  Standards  Service, 
Federal  Aviation  Administration,  800 
bidependence  Ave.  SW.,  Washington,     , 
DC  20591;  telephone  number:  (202) 
267-7355. 

FOR  FURTHER  INFORMATION  CONTACT: 
Frederick  Sobeck,  AFS-304,  Aging 
Airplane  Program  Manager,  Flight 


Standards  Service,  Federal  Aviation 
Administration,  800  Independence 
Ave.,  Washington,  DC  20591;  telephone 
number:  (202)  267-7355. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

A  copy  of  the  draft  AC  may  be 
obtained  by  accessing  the  FAA's  Web 
page  at  http://www.faa.gov/avr/arm/ 
nprm.cfm?nav.nprm  or  at  http://faa.gov/ 
avr/afs/acs/ac-idx.htm.  Interested 
parties  are  invited  to  submit  comments 
on  the  proposed  AC.  Commenters  must 
identify  AC  XX,  and  submit  comments 
to  the  address  specified  above.  The  FAA 
will  consider  all  communications 
received  on  or  before  the  closing  date 
for  comments  before  issuing  the  final 
AC. 

Discussion 

A  corrosion  prevention  and  control 
program  (CPCP)  is  a  systematic 
approach  to  controlling  corrosion  in  the 
airplane's  primary  structiue.  The 
objective  of  a  CPCP  is  to  limit  the 
material  loss  due  to  corrosion  to  a  level 
necessary  to  maintain  airworthiness.  A 
CPCP  consists  of  a  basic  corrosion 
inspection  task,  task  areas,  defined 
corrosion  levels,  and  compliance  times 
(implementation  thresholds  and  repeat 


intervals).  The  CPCP  also  includes 
procedures  to  notify  the  FAA  of  the 
findings  and  data  associated  with  Level 
2  and  Level  3  corrosion  and  the  actions 
taken  to  reduce  future  findings  to  Level 
1. 

In  order  to  operate  an  airplane  under 
part  121,  part  129,  or  a  multiengine 
airplane  in  scheduled  service  under  part 
135,  an  operator  should  include  in  its 
maintenance  or  inspection  program  an 
FAA-approved  CPCP.  An  operator  may 
adopt  the  baseline  program  provided  hy 
the  design  approval  holder  or  the 
operator  may  choose  to  develop  its  own 
CPCP  or  may  be  required  to  if  none  is 
available  from  the  design  approval 
holder.  In  developing  its  own  CPCP,  an 
operator  may  join  with  other  operators 
and  develop  a  baseline  program  similar 
to  a  design  approval  holder  developed 
baseline  program  for  use  by  all  operators 
in  the  group.  There  are  two  advantages 
of  an  operator-developed  baseline 
program. 

Issued  in  Washington,  DC,  on  September 
25,2002. 

Louis  C.  Cusimano, 

Acting  Director,  Flight  Standards  Service. 
(FR  Doc.  02-24933  Filed  10-2-02;  8:45  am] 
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The  President 


Presidentiar  Documents 


Proclamatioii  7598  of  September  27,  2002 
Gold  Star  Mother's  Day,  2002 
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By  the  President  of  the  United  States  of  America 
A  Proclamation 

Throughout  our  rich  history,  many  of  our  Nation's  dedicated  military  men 
and  women  have  served  and  sacrificed  their  lives  to  secure  our  coimtry, 
defend  our  freedoms,  and  preserve  the  values  of  our  democracy.  Many 
of  these  heroes  fell  in  battle,  leaving  behind  family,  friends,  and  loved 
ones  who  grieve  their  loss  to  this  day.  Every  year,  we  recognize  and  honor 
mothers  who  have  lost  sons  and  daughters  in  service  to  our  country— 
QUI  Gold  Star  Mothers— and  we  thank  them  for  their  strength  and  their 
contrib^^tions  to  our  Nation. 

Our  Gold  Star  Mothers  help  us  remember  those  who  have  been  lost  by 
upholding  the  ideals  for  which  their  children  gave  their  lives.  These  brave 
women  are  devoted  to  improving  and  enhancing  the  lives  of  those  in  ovu* 
Armed  Forces,  their  families,  and  our  veterans,  and  they  encourage  civic 
education,  patriotism,  and  the  teaching  of  American  history.  These  efforts 
enrich  the  lives  of  coimtless  yoimg  Americans,  and  they  support  my  Adminis- 
tration's work  to  build  a  culture  of  service,  citizenship,  and  responsibility 
in  our  country. 

By  advancing  national  pride  and  promoting  international  goodwill.  Gold 
Star  Mothers  serve  as  models  of  grace  and  strength.  As  we  honor  their 
patriotism  and  dedication,  we  renew  our  commitment  to  upholding  the 
honorable  legacy  of  their  fallen  children  by  pursuing  a  future  of  security, 
liberty,  and  peace. 

The  Congress,  by  Senate  Joint  Resolution  115  of  June  23,  1936,  (49  Stat. 
1895  as  amended),  has  designated  the  last  Simday  in  September  as  "Gold 
Star  Mother's  Day,"  and  has  authorized  and  requested  the  President  to 
issue  a  proclamation  in  observance  of  this  day. 

NOW,  THEREFORE,  I,  GEORGE  W.  BUSH,  President  of  the  United  States 
of  America,  do  hereby  proclaim  Simday,  September  29,  2002,  as  Gold  Star 
Mother's  Day.  I  call  upon  all  Government  officials  to  display  the  flag  of 
the  United  States  over  Government  buildings  on  this  solemn  day.  I  also 
encourage  the  American  people  to  display  the  flag  and  to  hold  appropriate 
meetings  in  their  homes,  places  of  worship,  or  other  suitable  places  as 
a  public  expression  of  the  sympathy  and  respect  that  oiu-  Nation  holds 
for  our  Gold  Star  Mothers. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-seventh 
day  of  September,  in  the  year  of  our  Lord  two  thousand  two,  and  of  the 
Independence  of  the  United  States  of  America  the  two  himdred  and  twenty- 
seventh 


(FR  Doc.  02-25367 
Filed  10-2-02;  8:45  am] 
Billing  code  3195-01-P. 
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Presidential  Documents 


Memorandum  of  October  1,  2002 

Notification  to  the  Congress  of  Trade  Negotiations 


Memorandum  for  the  United  States  Trade  Representative 

You  are  authorized  and  directed  to  notify  the  Congress  pursuant  to  section 
2104(a)(1)  of  the  Trade  Act  of  2002  (19  U.S.C.  3804(a)(1)).  of  my  intention 
to  enter  into  negotiations  on  a  Free  Trade  Agreement  with  the  Kingdom 
of  Morocco  and  a  Free  Trade  Agreement  with  Central  American  Countries. 
You  are  also  authorized  and  directed  to  notify  the  Congress,  pursuant  to 
section  2106(b)(2)  of  the  Trade  Act  of  2002  (19  U.S.C.  3806(b)(2)),  of  the 
ongoing  negotiations  on  Free  Trade  Agreements  with  the  Republic  of  Singa- 
pore and  the  Republic  of  Chile,  negotiations  to  establish  a  Free  Trade  Area 
for  the  Americas,  and  negotiations  under  the  auspices  of  the  World  Trade 
Organization. 

You  are  authorized  and  directed  to  publish  this  memorandum  in  the  Federal 
Register. 


i^ 


THE  WHITE  HOUSE. 
Washington.  October  1,  2002. 


(FR  Doc.  02-25368 
Filed  10-2-02:  8:45  am) 
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RULES  GOING  INTO 
EFFECT  OCTOBER  3. 
2002 


AGRICULTURE 
DEPARTMENT 

Animal  and  Plant  Health 
Inspection  Service 

Plant-related  quarantine, 
domestic: 

Kamal  bunt;  published  10-3- 
02 

ARCHITECTURAL  AND 
TRANSPORTATION 
BARRIERS  COMPLIANCE 
BOARD 

Americans  with  Disabilities 
Act;  implementation: 

Accessibility  guidelines — 

Recreation  facilities; 
published  9-3-02 

TRANSPORTATION 
DEPARTMENT 

Coast  Guard 

Regattas  and  marine  parades: 

St.  Mary's  Seahawk  Sprint; 
published  9-3-02 

TRANSPORTATION 
DEPARTMENT 

Pectoral  Aviation 
Administration 

Airworthiness  directives: 

Turbomeca  S.A.;  published 
9-18-02 

Class  B  airspace;  published  8- 

15-02 
Class  D  airspace;  published  6- 

24-02 

Class  D  and  Class  E 
airspace;  published  7-10-02  . 

Class  D  and  Class  E4 
airspace;  put>lished  8-20-02 

Class  E  airspace;  published  4- 
1&02 

Class  E  airspace;  conection; 
published  8-28-02 

IFR  altitudes;  published  8-30- 
02 

TRANSPORTATION 
DEPARTMENT 

Nationai  Highway  Traffic 
Safety  Administration 

Organization,  functions,  and 
authority  delegations; 
published  7-1-02 


COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 

DEPARTMENT 

Agricultural  Martotlng 

Service 

Oranges,  grapefmit, 
tangerines,  and  tangelos 
grown  in— 

Florida;  comments  due  by 
10-10-02;  published  9-10- 
02  [FR  02-23027] 

Peamjts,  domestic  and 
imported,  martteted  in 
United  States;  minimum 
quality  and  handling 
standards;  comments  due 
by  10-9-02;  published  9-9- 
02  tFR  02-22700] 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Agricultural  Bioteoorism 
Protection  Act: 
Biological  agents  and  toxins; 

possession;  comments 

due  by  10-11-02; 

published  8-12-02  [FR  02- 

20354] 

AGRICULTURE 

DEPARTMENT 

Food  and  Nutrition  Service 

Child  nutrition  programs: 
Free  and  reduced  price 
meals  and  free  milk  in 
schools— 

Eligibility  detenninatkm; 
verificatton  reporting 
and  recordkeeping 
requirements;  comments 
due  by  10-8-02; 
published  8-9-02  (FR 
02-20163] 
COMMERCE  DEPARTMENT 
Nationai  Oceanic  and 
Atmospheric  Administration 
Endangered  and  threatened 


Critk:al  habitat 
designatkvis — 
Gulf  sturgeon;  comments 
due  by  10-7-02; 
published  8-8-02  [FR 
02-20091] 
Fishery  conservatkm  and 
management: 
Alaska;  fisheries  of 
Exclusive  Eoonomk: 
Zone- 
American  Fteheries  Act 
inshore  cooperative 
requiremente;  comments 
due  by  10-7-02; 
published  8-23-02  [FR 
02-21457] 
Atlantk:  coastal  fisheries 
cooperative 
managentent— 


American  kibster 
environmental  impact 
statement:  comments 
due  by  10-7-02; 
published  9-5-02  [FR 
02-22620] 
West  Coast  States  and 
Westem  Padfk: 
fisheries- 
West  Coast  salmon; 
comments  due  by  10- 
11-02:  published  9-26- 
02  [FR  02-24371] 
EDUCATION  DEPARTMENT 
Postsecondary  educatkxi: 
Institutional  eligibility:  various 
loan  and  grant  programs; 
comments  due  by  10-7- 
02;  published  8-8-02  [FR 
02-20058] 
Student  Assistance  General 
Provisions  and  Federal 
Pertdns  Loan,  Federal 
Family  Educatton  Loan, 
and  William  D.  Ford 
Direct  Loan  Programs; 
comments  due  by  10-7- 
02;  published  8-6-02  [FR 
02-19521] 
ENERGY  DEPARTMENT 
Energy  Efficiency  and 
Renewable  Energy  Office 
Energy  conservatkm: 

AHemative  fuel 
transportatkMi  program— 
Fischer-Tropsch  diesel 
fuels;  wort(8hop,  etc.; 
comments  due  by  10- 
1002;  published  9-10- 
02  [FR  02-22908] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  corttrol: 
State  operating  permits 

programs— 

K/laryland;  comments  due 
by  10-10-02;  published 
9-10O2  [FR  02-23061] 
Air  quality  implementatton 
plans;  approval  artd 
promulgatton;  various 
States: 
Indiana:  comments  due  by 

10-11-02;  published  9-11- 

02  [FR  02-22979] 
k^aine;  comments  due  by 

10-902;  published  9-9-02 

(FR  02-22359] 
Minnesota;  comments  due 

by  10-11-02;  published  9- 

11-02  [FR  02-22977] 
Pennsylvania;  comments 

due  by  10-9-02:  published 

9-902  (FR  02-22727] 
Utah;  comments  due  by  10- 

10-02;  published  9-10-02 

(FR  02-22986] 
Air  quality  planning  purposes; 
desi^iatkm  of  areas: 
Louisiana;  comments  due  by 

10-10-02;  published  9-10- 

02  [FR  02-22983] 


Grants  and  other  Federal 
assistsTKe: 
Clean  Air  Act  Trit>al 
authority — 
Idaho,  Oregon,  and 
Washington;  Indian 
reservatkms;  Federal 
implementatk>n  plans; 
comments  due  t>y  10- 
10-02;  published  6-902 
[FR  02-19440] 
Hazardous  waste  program 
auttKxizatkxw: 
l^nnesota;  comments  due 
by  10-9-02;  published  9-9- 
02  [FR  02-22810] 
Radiatkxi  protection  programs: 
Transuranic  radioactive 
waste  for  disposal  at 
Waste  Isolatkxi  Pitol 
Plant:  waste 

characterization  program 
documents  availability — 
r^evada  Test  Site,  NV; 
comments  due  by  10-9- 
02;  published  9-902 
(FR  02-22801] 

EQUAL  EMPLOYMENT 
OPPORTUNITY  COMMISSION 

Age  [Mscrimination  in 
Emptoyment  Act: 

Processing  of  age 
discrimination  charges; 
comments  due  by  10-11- 
02;  published  8-12-02  (FR 
02-20126] 
FEDERAL  ELECTION 

Coordinated  and  independent 
experxMures;  comn>ents  due 
by  10-11-02;  published  9- 
24-02  [FR  02-23813] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Centers  for  Msdicfs  * 


Medk»re: 
Hospital  outpatient 
prospective  payment 
system  and  2003  FY 
rates;  comments  due  by 
10-8-02;  published  8-9-02 
(FR  02-20146] 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Mortgage  and  toan  insurance 
programs: 

Owners  of  proiects  receiving 
sectkxi  236  rental 
assistance;  parbcipatnn  in 
retaining  some  or  aH  of 
excess  rental  charges  for 
proiect  use,  etc.; 
comnients  due  by  10-11- 
02;  published  8-12-02  [FR 
02-20022] 
Single  family  mortgage 
insurarx»— 

Sectkxi  203<k)  consultant 
placement  and  removal 


IV 
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procedures;  comments 
due  by  10-8-02; 
published  8-9-02  [FR 
02-20240] 
IMTERIOR  DEPARTMENT 
Indian  Affairs  Bureau 
Land  and  water 
Indian  Resen/ation  Roads 
Program;  comments  due 
by  10-7-02;  published  8-7- 
02  [FR  02-18801] 

INTERIOR  DEPARTMENT 
Rah  and  Wildlife  Service 

Endartgered  and  threatened 


Black-footed  tenets; 
nonessential  experimental 
population  establishment 
in  south-central  South 
Dakota;  comments  due  t>y 
10-11-02;  published  9-11- 
02  [FR  02-23068] 
CritKal  habitat 
designatkxfs— 
Gila  chub;  comments  due 
by  10-8-02;  published 
&i9-02  [FR  02-19672] 
Gulf  sturgeon;  comments 
due  by  10-7-02; 
published  8-8-02  [FR 
02-20091] 
Flat-tailed  homed  lizard; 
comments  due  by  10-9- 
02;  published  9-24-02  [FR 
02-24025] 
JUSTICE  DEPARTMENT 
Radiatkxi  Exposure 
Compensation  Act 
Annendments  of  2000; 
claims: 

Uranium  millers,  ore 
transporters,  and  miners; 
coverage  expansion; 
representatk>n  and  fees; 
comments  due  by  10-7- 
02;  published  8-7-02  [FR 
02-19222] 

NUCLEAR  REGULATORY 
COMMISSION 

Federal  Advisory  Committee 
Act  reguiatk>ns;  comments 
due  by  10-7-02;  published 
8-8^)2  [FR  02-19941] 
Spent  nuclear  fuel  and  high- 
level  radioactive  waster 
independent  storage; 
licensing  requirements: 
Dry  cask  independent  spent 
fuel  and  nxxiitored 
retrievabie  storage 
installations;  siting  and 
design;  geological  and 
seismological 
characteristks;  comments 
due  by  10-7-02;  published 
7-22-02  [FR  02-18436] 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Sartoanes-Oxiey  Act  of  2002: 
implementatkxi: 
Annual  and  quarterly 
company  reports; 


disctosure  certifKatkxi; 
comments  due  by  10-9- 
02;  published  9-»02  [FR 
02-22572] 

SMALL  BUSINESS 
ADMINISTRATION 

Small  business  size  standards: 
Nonmanufacturer  nile: 
waivers — 

Plain  unmounted  bearings 
and  mounted  bearings; 
comments  due  t>y  to- 
ll-02;  published  9-27- 
02  [FR  02-24558] 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Anchorage  regulatnns: 

Maine;  comments  due  by 
10-7-02;  published  7-8-02 
[FR  02-17003] 
Drawt>ridge  operations: 

ConnectKut;  comments  due 
by  10-10-02;  published  9- 
10-02  [FR  02-22947] 

Fkxida;  comments  due  by 
10-7-02;  published  8-7-02 
[FR  02-19998] 
Ports  and  waterways  safety: 

Boston  Hartxx,  MA; 
Aggregate  Industries 
Fireworks  display;  safety 
zone;  comments  due  by 
10-10-02;  published  9-20- 
02  [FR  02-23916] 

Oahu,  Maui,  Hawaii,  and 
Kauai,  HI;  anchorages 
and  security  zones; 
comntents  due  by  10-8- 
02;  published  9-3-02  (FR 
02-22340] 
Vessel  documentatkm  and 

measurement: 

Coastwise  trade  vessels; 
lease  financing;  comments 
due  by  10-8-02;  published 
8-9-02  [FR  02-20244] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Administrative  regulations: 
.    Aviatkxi  Safety  Action 

Programs  information; 

protection  from  disctosure; 

comments  due  by  10-7- 

02;  published  9-5-02  [FR 

0Z-2227CH 
Flight  Operational  Quality 

Assurance  Program 

informatkxi;  prolectkxi 

from  disctosure; 

comments  due  by  10-7- 

02;  published  9-5-02  [FR 

02-22269] 
Aircraft: 
Fuel  tank  system  fault 

tolerance  evaluattons; 

equivalent  safety 

provistons;  comments  due 

by  10-10-02;  published  9- 

10-02  [FR  02-22622] 


Airwortt)iness  dkactives: 
Baltonbau  Womer  GmbH; 
comments  due  by  10-10- 
02;  published  8-30-02  [FR 
02-22128] 
Bell;  comments  due  by  10- 
7-02;  published  8-6-02 
[FR  02-19486] 
BeH;  correctton;  comments 
due  by  10-7-02;  published 
8-21-02  [FR  C2-19486] 
Boeing;  comments  due  by 
10-7-02;  published  8-23- 
02  [FR  02-21509] 
McDonnell  Douglas; 
comments  due  by  10-7- 
02;  published  8-7-02  [FR 
02-19879] 
Class  D  and  Class  E 
airspace;  comments  due  by 
10-7-02;  published  8-28-02 
[FR  02-21136] 
Class  E  airspace;  comments 
due  by  10-10^;  published 
9-4-02  [FR  02-22496] 
Class  E  airspace;  correctton; 
comments  due  by  10-11-02; 
published  8-30-02  [FR  C2- 
21576] 
TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 
Motor  vehtoie  safety 
standards: 

Accelerator  control  systems 
Correctton;  comnients  due 
by  10-7-02;  published 
9-24-02  [FR  02-24123] 

TRANSPORTATION 
DEPARTMENT 
Surface  Transportation 


Fees: 
Ucensing  and  related 
senrices;  2002  update; 
comments  due  by  10-11- 
02;  published  9-11-02  [FR 
02-22918] 

Practtoe  and  procedure: 
Rate  challenges;  expedited 
resolution  urKler  stand- 
atone  cost  methodotogy; 
comments  due  t>y  10-9- 
02;  published  9-11-02  [FR 
02-22806] 

TREASURY  DEPARTMENT 

ANMMNN,    lOOOOCO  SnO 

Hraarms  Bureau 

Atooholic  beverages: 
Wme;  labeling  and 
advertising- 
American  wirtes;  Petite 
Sirah  and  Zinfandel; 
new  prime  grape  variety 
names;  comments  due 
by  10-84)2;  published 
6-6^)2  [FR  02-14132] 
TREASURY  DEPARTMENT 
rpfakin  Assets  Control 
Offlco 

Sudan,  Libya,  and  Iran; 
agricultural  oorTunodities, 


medtoine,  and  medical 

devices  exportertton; 

licensing  procedures; 

comments  due  by  10-7-02; 

published  9-6^  [FR  02- 

22689] 
TREASURY  DEPARTMENT 
Intsmal  Revenue  Service 
Income  taxes: 

Welfare  beneft  fund; 
gukJance  regarding 
whether  part  of  10  or 
more  enrq^toyer  plan; 
comments  due  t)y  10-9- 
02;  published  7-11-02  [FR 
02-17469] 
Income,  emptoyment,  and  gift 

taxes: 

Split-dollar  life  insurance 
arrangements;  comments 
due  by  10-7-02;  published 
7-9-02  [FR  02-17042] 

UST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
pubNc  bills  from  the  current 
sesston  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (PubMc  Laws      ■■ 
Update  Sen/toe)  on  202-741- 
6043.  This  list  is  also 
available  online  at  htip:// 
¥¥ww.nara.gov/fedreg/ 
ptowcun.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (Individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office.  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  wfl  also  be  made 
avaiable  on  ttie  Internet  from 
GPO  Access  at  httpJ/ 
www.Bccoss.gpo.gov/nafa/ 
namOOSJttml.  Some  laws  may 
not  yet  be  avaiiabte. 

H.R.  388iyP.L  107-230 

To  provide  a  temporary  waiver 
from  certain  transportation 
conformity  requirements  and 
metropolitan  transportation 
planning  requirements  under 
tfte  Clean  Air  Act  and  under 
other  laws  for  certain  areas  in 
New  York  where  ttie  planning 
offwes  and  resources  have 
been  destroyed  by  acts  of 
terrorism,  arid  for  other 
purposes.  (Oct.  1,  2002;  116 
Stat.  1469) 

H.R.  4687/P.L  107-231 
National  Construction  Safety 
Team  Ad  (Oa  1.  2002;  116 
StaL  1471) 

H.R.  51S7/P.L.  107-232 

To  amend  section  5307  of  titte 
49.  United  States  Code,  to 
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altow  transit  systems  in 
urtjanized  areas  that,  for  the 
first  time,  exceeded  200,000 
in  population  according  to  the 
2000  census  to  retain 
flexibility  in  the  use  of  Federal 
transit  formula  grants  in  fiscal 
year  2003,  and  for  other 
purposes.  (Oct.  1,  2002;  116 
Stet.  1478) 
S.  281(MP.L.  107-233 
To  amend  tfie  . 
Comnujntoations  Satellite  Act 


of  1962  to  extend  the 
deadline  for  ttie  INTELSAT 
initial  pubKc  offering.  (Oct.  1, 
2002;  116  Stet.  1480) 

Last  List  Octalier  2,  2002 
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(PENS) 
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Presidential  Documents 


Title  3— 

The  President 


Proclamation  7599  of  October  1,  2002 

National  Breast  Cancer  Awareness  Month,  2002 


By  the  President  of  the  United  States  of  America 
~A  Proclamation 

During  National  Breast  Cancer  Awareness  Month,  we  recognize  the  progress 
being  made  towards  a  cure  for  this  disease,  which  robs  so  many  women 
of  their  health  and,  in  too  many  cases,  their  lives.  This  year,  an  estimated 
203,000  American  women  will  be  diagnosed  with  breast  cancer,  and  almost 
40,000  will  die.  Although  we  have  made  great  medical  strides  in  imder- 
standing  breast  cancer,  much  remains  to  be  done  to  advance  prevention, 
early  detection,  and  effective  treatment. 

Regular  screenings  remain  the  most  effective  way  to  identify  breast  cancer 
in  its  earliest  and  most  treatable  stages.  For  women  40  and  over,  having 
mammograms  every  1  to  2  years  can  reduce  the  risk  of  dying  from  breast 
cancer.  To  ensure  mammography  is  available  to  all  American  women,  the 
Centers  for  Disease  Control  and  Prevention  (CDC)  provides  screening  and 
treatment  services  through  the  National  Breast  and  Cervical  Cancer  Early 
Detection  Program.  Now  in  its  12th  year,  this  Program  has  offered  free 
and  low-cost  mammograms  to  almost  1.5  million  low-income  and  minority 
women  across  our  coimtry. 

In  addition,  the  Federal  Breast  and  Cervical  Cancer  Prevention  and  Treatment 
Act  allows  States  to  expand  Medicaid  coverage  to  low-income,  uninsured 
women  who  were  screened  through  the  CDC  program  and  foimd  to  need 
treatment  for  breast  or  cervical  cancer.  To  date,  the  Department  of  Health 
and  Human  Services  has  approved  this  Medicaid  eligibility  in  45  States. 

To  prevent  breast  cancer,  we  must  increase  awareness  of  its  risk  factors 
and  causes.  Age  and  genetic  factors  have  been  shown  to  increase  the  risk 
of  breast  cancer.  And  researchers  are  now  exploring  how  diet  and  hormonal 
factors  are  linked  to  possible  causes.  This  information  will  help  women 
and  their  doctors  make  informed  health  care  choices. 

My  Administration  continues  to  support  research  efforts  to  discover  a  cure 
and  advance  our  imderstanding  of  breast  cancer.  The  National  Cancer  Insti- 
tute invested  more  than  $475  million  last  year  on  breast  cancer  research, 
and  we  will  devote  an  estimated  $535.8  million  this  year  and  approximately 
$604.3  million  next  year.  In  addition  to  these  important  funding  increases 
taken  by  my  Administration,  Americans  have  raised  more  than  $23  million 
over  the  past  4  years  by  purchasing  the  Breast  Cancer  Research  stamp, 
which  will  be  available  until  December  31,  2003,  from  the  United  States 
Postal  Service.  I  also  commend  all  of  the  private  and  nonprofit  groups, 
especially  everyone  who  has  worked  on  the  Susan  G.  Komen  Race  for 
the  Cure,  for  all  their  efforts  and  contributions  in  the  fight  against  breast 
cancer. 

Much  of  this  funding  is  directed  towards  clinical  trials  dedicated  to  finding 
new  and  more  effective  ways  of  preventing,  detecting,  and  treating  breast 
cancer.  America  is  grateful  to  the  brave  and  generous  women  who  help 
fight  this  disease  by  participating  in  clinical  trials.  Researchers  rely  on 
these  coiuageous  patients,  who  help  us  learn  about  the  safety  and  effective- 
ness of  new  approaches  of  treatment  and,  in  doing  so,  bring  us  closer 
to  eliminating  this  terrible  disease. 
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NOW,  THEREFORE,  I,  GEORGE  W.  BUSH,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  October  2002  as  National 
Breast  Cancer  Awareness  Month.  I  call  upon  government  officials,  businesses, 
conununities,  healthcare  professionals,  educators,  volunteers,  and  all  the 
people  of  the  United  States  to  publicly  reaffirm  om-  Nation's  strong  and 
continuing  commitment  to  controlling  and  curing  breast  cancer. 

IN  WITNESS  WHEREOF,  I  have  hereimto  set  my  hand  this  first  day  of 
October,  in  the  year  of  our  Lord  two  thousand  two,  and  of  the  Independence 
of  the  United  States  of  America  the  two  hundred  and  twenty-seventh. 


(^ 
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Proclamation  7600  of  October  1,  2002 

National  Disability  Employment  Awareness  Month,  2002 

By  the  President  of  the  United  States  of  America 
A  Proclamatifltn 

All  of  our  citizens  should  have  the  opportunity  to  live  and  work  with 
dignity  and  freedom.  Every  October,  we  observe  National  Disability  Employ- 
ment Awareness  Month,  to  recognize  the  talents,  skills,  and  dedicatipn  of 
disabled  Americans  who  are  a  vital  part  of  oiu*  workforce.  Dtiring  this 
month,  we  reaffirm  our  commitment  to  ensuring  that  people  with  disabilities 
who  want  to  work  can  receive  the  training  they  need  to  achieve  their 
goal. 

This  year  marks  the  12th  aimiversary  of  the  Americans  with  Disabilities 
Act  of  1990  (ADA).  The  ADA  has  allowed  disabled  persons  to  participate 
more  fiiUy  in  oiu-  society;  and  it  has  opened  doors  for  countless  Americans 
by  removing  barriers,  improving  employment  opportunities,  expanding  gov- 
ernment services,  and  regulating  public  acconunodations,  transportation,  and 
telecommunications.  Much  work  remains  to  be  done;  for  many  individuals 
with  disabilities  still  find  it  difficult  to  pursue  an  education,  obtain  a  job, 
or  own  a  home. 

My  Administration  remains  committed  to  helping  America's  more  than  50 
million  disabled  persons  to  obtain  meaningful  work  and  to  achieve  the 
ADA'S  promise  of  equality  of  opportimity,  independent  living,  and  economic 
self-sufficiency.  Last  year,  I  aimounced  my  New  Freedom  Initiative  to  pro- 
mote these  goals.  It  is  a  comprehensive  plan  that  fosters  the  full  participation 
of  people  with  disabilities  in  all  aspects  of  American  life.  This  initiative 
provides  increased  access  to  iimovative  assistive  technologies,  expands  edu- 
cational options,  increases  access  to  gainful  emplojntnent,  and  promotes  full 
access  to  community  life. 

My  Administration  continues  to  enforce  the  ADA  and  is  working  with 
employers  to  build  partnerships  that  support  creative  job  accommodations 
and  provide  all  Americans  with  meaningful  and  successful  careers.  Breaking 
down  barriers  requires  this  kind  of  cooperative,  sustained,  and  consistent 
effort.  We  must  continue  to  work  for  an  America  where  all  individuals 
are  respected  for  who  they  are,  celebrated  for  their  abilities,  and  encouraged 
to  realize  their  full  potential  and  achieve  their  dreantis. 

By  joint  resolution  approved  August  11,  1945,  as  amended  (36  U.S.C.  121). 
the  Congress  has,  each  year  since  1945,  called  upon  this  Nation  to  recognize 
the  contributions  that  workers  with  disabilities  have  made,  and  requested 
the  President  to  issue  a  proclamation  calling  for  appropriate  ceremonies 
and  activities. 

NOW,  THEREFORE,  I,  GEORGE  W.  BUSH,  President  of  the  United  States 
of  America,  do  hereby  proclaim  October  2002  as  National  Disability  Employ- 
ment Awareness  Month.  I  call  upon  all  government  leaders,  labor  leaders, 
and  employers  to  collaborate  to  ensure  the  full  inclusion  of  out  Nation's 
persons  wiUi  disabilities  in  the  21st  cent\uy  workforce. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  first  day  of 
October,  in  the  year  of  our  Lord  two  thousand  two,  and  of  the  Independence 
of  the  United  States  of  America  the  two  himdred  and  twenty-seventh. 


U^ 
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Prodamatioii  7601  of  October  1,  2002 

National  Domestic  Violence  Awareness  Month,  2002 

By  the  President  of  the  United  States  of  America 
A  Prodamatioii 

Domestic  violence  in  America  is  intolerable  and  must  be  stopped.  According 
to  the  2000  National  Crime  Victimization  Survey,  almost  700,000  incidents 
of  violence  between  partners  were  docimiented  in  our  Nation,  and  thousands 
more  go  unreported.  And  in  the  past  quarter  century,  almost  57,000  Ameri- 
cans were  murdered  by  a  partner.  Children  who  witness  domestic  violence 
often  grow  up  believing  that  physical  cruelty  in  relationships  is  acceptable 
behavior,  and  thus  they  may  tend  to  perpetuate  a  cycle  of  violence  in 
society. 

Many  Federal,  State,  and  local  programs  addressing  the  domestic  violence 
problem  have  achieved  success,  bringing  greater  safety  to  families.  The  suc- 
cess of  coordinated  community-based  efforts  is  helping  us  win  the  battle 
against  domestic  violence.  Commimity  leaders,  police,  judges,  advocates, 
healthcare  workers,  and  concerned  Americans  are  working  together  across 
America  to  develop  solutions  to  this  serious  problem  and  to  implement 
services  that  will  improve  our  responses  when  it  occurs.  For  example,  many 
police  departments  and  district  attorneys  offices  have  created  specialized 
domestic  violence  units  that  cooperate  with  commimity  advocates  to  enhance 
services  for  victims;  and  representatives  from  the  faith  community  frequentiy 
provide  essential  support  in  areas  where  there  may  be  no  other  services 
available.  Programs  designed  to  educate  men  and  women  about  ways  they 
can  help  prevent  domestic  violence  are  being  developed  across  our  Nation. 
Every  citizen  has  the  ability  to  aid  and  assist  those  suffering  from  domestic 
abuse  and  to  let  victims  know  that  support  is  available  through  shelters, 
hotlines,  and  other  services. 

To  better  assist  victims  in  need,  my  Administration  recently  implemented 
funding  for  new  programs  to  improve  outreach  and  services  for  people 
who  are  older  or  who  have  disabilities. 

We  have  also  intensified  our  efforts  to  provide  meaningful  access  to  Federally 
sponsored  programs  for  individuals  with  limited  English  proficiency,  making 
it  easier  for  them  to  escape  violence,  report  crime,  and  gain  access  to 
community  services. 

We  must  continue  to  hold  domestic  abusers  accountable;  we  must  punish 
them  to  the  full  extent  of  the  law;  and  we  must  prevent  them  from  inflicting 
more  abuse.  Protective  orders  are  helpful  and  can  be  enforced  in  every 
jurisdiction  in  our  country,  which  means  their  power  extends  across  State 
lines  and  onto  tribal  lands.  This  legal  authority  makes  it  easier  for  police 
and  prosecutors  to  keep  aggressors  away  from  their  intended  targets.  Many 
abusers  become  more  dangerous  after  court-enforced  separation  from  their 
victims  and  often  use  visitation  or  exchange  of  children  as  £m  opportunity 
to  inflict  abuse.  We  are  working  to  expand  programs  that  improve  the 
safety  of  family  members  in  these  situations. 

During  Domestic  Violence  Awareness  Month,  I  urge  all  Americans  to  join 
together  in  recommitting  themselves  to  eliminating  domestic  violence  and 
reaching  out  to  its  victims,  letting  them  know  that  help  is  available.  With 
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dedication  and  vigilance,  we  can  increase  safety  for  thousands  of  our  citizens 
and  bring  hope  to  countless  Americans. 

NOW,  THEREFORE,  I,  GEORGE  W.  BUSH,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  October  2002  as  National 
Domestic  Violence  Awareness  Month.  I  urge  all  Americans  to  become  a 
part  of  the  coordinated  community  response  to  domestic  violence  and  to 
send  the  message  that  this  crime  will  not  be  tolerated  in  our  Nation. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  first  day  of 
October,  in  the  year  of  our  Lord  two  thousand  two,  and  of  the  Independence 
of  the  United  States  of  America  the  two  himdred  and  twenty-seventh. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9CFRPart94 
[Doclist  No.  02-068-2] 

Change  in  Dieease  Status  of  Poland 
Because  of  BSE 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Affirmation  of  interim  rule  as 
final  rule. 

SUMMARY:  We  are  adopting  as  a  final 
rule,  without  change,  an  interim  rule 
that  amended  the  regulations  by  adding 
J'oland  to  the  list  of  regions  where 
bovine  spongiform  encephalopathy 
exists  because  the  disease  had  been 
detected  in  a  native-bom  animal  in  that 
region.  Poland  had  already  been  listed 
among  the  regions  that  present  an 
undue  risk  of  introducing  bovine 
spongiform  encephalopathy  into  the 
United  States,  so  the  effect  of  the 
interim  rule  was  a  continued  restriction 
on  the  importation  of  ruminants,  meat, 
meat  products,  and  certain  other 
products  of  ruminants  that  have  been  in 
Poland.  The  interim  rule  was  necessary 
in  order  to  update  the  disease  status  of 
Poland  regarding  bovine  spongiform 
encephalopathy. 

EFFECTIVE  DATE:  The  interim  rule 

became  effective  on  May  5,  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Gary  Colgrove,  Chief  Staff  Veterinarian, 

Sanitary  Trade  Issues  Team,  National 

Center  for  Import  and  Export,  VS, 

APfflS,  4700  River  Road  Unit  38, 

Riverdale,  MD  20737-1231;  (301)  734- 

4356. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  9  CFR  parts  93,  94, 
95,  and  96  (referred  to  below  as  the 


regulations)  govern  the  importation  of 
certain  animals,  birds,  poultry,  meat, 
other  animal  products  and  byproducts, 
hay,  and  straw  into  the  United  States  in 
order  to  prevent  the  introduction  of 
various  animal  diseases,  including 
bovine  spongiform  encephalopathy 
(BSE). 

In  an  interim  rule  effective  May  5, 
2002,  and  pubUshed  in  the  Federal 
Register  on  July  1,  2002  (67  FR  44016- 
44018,  Docket  No.  02-068-1),  we 
amended  the  regulations  in  §  94.18(a)(1) 
by  adding  Poland  to  the  list  of  regions 
where  BSE  exists.  Poland  had 
previously  been  listed  in  §  94.18(a)(2)  as 
a  region  that  presents  an  undue  risk  of 
introducing  BSE  into  the  United  States. 
However,  due  to  the  detection  of  BSE  in 
a  native-bom  animal  in  that  region,  the 
interim  rule  was  necessary  to  update  the 
disease  status  of  Poland  regarding  BSE. 

Comments  on  the  interim  rule  were 
required  to  be  received  on  or  before 
August  30,  2002.  We  received  one 
comment  by  that  date.  The  commenter 
fuUy  supported  the  interim  rule. 

Therefore,  for  the  reasons  given  in  the 
interim  rule,  we  are  adopting  the 
interim  rule  as  a  final  rule. 

This  action  also  affirms  the 
information  contained  in  the  interim 
rule  concerning  Executive  Order  12866 
and  the  Regulatory  Flexibihty  Act, 
Executive  Order  12988,  and  the 
Paperwork  Reduction  Act. 

Further,  for  this  action,  the  Office  of 
Management  and  Budget  has  waived  its 
review  imder  Executive  Order  12866. 

List  of  Subiects  in  9  CFR  Part  94 

Animal  diseases.  Imports,  Livestock, 
Meat  and  meat  products.  Milk,  Poultry 
and  poultry  products.  Reporting  and 
recordkeeping  requirements. 

PART  94— RINDERPEST,  FOOT-AND- 
MOUTH  DISEASE,  FOWL  PEST  (FOWL 
PLAGUE),  EXOTIC  NEWCASTLE 
DISEASE,  AFRICAN  SWINE  FEVER, 
HOG  CHOLERA,  AND  BOVINE 
SPONGIFORM  ENCEPHALOPATHY: 
PROHIBITED  AND  RESTRICTED 
IMPORTATIONS 

Accordingly,  we  are  adopting  as  a 
final  rule,  widiout  change,  the  interim 
rule  that  amended  9  CFR  part  94  and 
that  was  pubUshed  at  67  FR  44016  on 
Jtily  1,2002. 

Authority:  7  U.S.C.  450.  7711-7714,  7751, 
7754,  8303,  8306,  8308,  8310,  8311,  and 
8315;  21  U.S.C.  136  and  136a:  31  U.S.C. 


9701;  42  U.S  C.  4331  and  4332;  7  CFR  2.22, 
2.80.  and  371 .4. 

Done  in  Washington,  DC,  this  30th  day  of 
September  2002  . 

Peter  Fernandez, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
(FR  Doc.  02-25247  Filed  10-3-02;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Admlnistratkin 

21  CFR  Part  163 

[Doctet  Nos.  86P-0297  and  93P-0091] 

Whtta  Chocolata;  Establishmant  of  a 
Standard  Of  Idantity 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  establishing  a 
standard  of  identity  for  white  chocolate. 
This  standard  will  provide  for  the  use 
of  the  term  "white  chocolate"  as  the 
common  or  usual  name  of  products 
made  from  cacao  fat  (i.e.,  cocoa  butter), 
milk  solids,  nutritive  carbohydrate 
sweeteners,  and  other  safe  and  suitable 
ingredients,  but  containing  no  nonfet 
cacao  solids.  The  standard  for  white 
chocolate  will  promote  honesty  and  fair 
dealing  in  the  interest  of  consiuners 
and,  to  the  extent  practicable,  will 
achieve  consistency  with  existing 
international  standards  of  identity  for 
white  chocolate.  This  standard  is 
established  in  response  to  citizen 
petitions  submitted  separately  by  the 
Hershey  Foods  Corp.  (Hershey)  and  by 
the  Chocolate  Manufocturers 
Association  of  the  United  States  of 
America  (CMA). 

DATES:  This  rule  is  effective  January  1, 
2004.  This  rule  is  appUcable  to  all 
affected  products  initially  introduced  or 
initially  deUvered  for  introduction  into 
interstate  commerce  on  or  after  January 
1,  2004.  Voluntary  compUance  may 
begin  immediately. 
FOR  FURTHER  INFORMATION  CONTACT: 
Geraldine  A.  Jime,  Center  for  Food 
Safety  and  Apphed  Nutrition  (HFS- 
822),  Food  and  Drug  Administration, 
5100  Paint  Branch  Pkwy.,  College  Park, 
MD  20740.  301-436-2371. 
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SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  the  Federal  Register  of  March  10. 
1997  (62  PR  10781).  FDA  published  a 
proposal  to  establish  a  standard  of 
identity  for  white  chocolate.  The 
proposal  responded  to  petitions 
submitted  separately  by  Hershey  and  by 
CMA.  The  petitions  requested  that  FDA 
establish  a  standard  of  identity  for 
"white  chocolate."  Both  Hershey  and 
CMA  described  "white  chocolate"  as  a 
food  that  deviates  from  the  ^andardized 
cacao  products  in  part  163  (21  CFR  part 
163)  in  that:  (1)  It  is  prepared  without 
the  nonfat  components  of  the  ground 
cacao  nibs  but  contains  the  fat  (cocoa 
butter)  expressed  from  the  ground  cacao 
nibs;  and  (2)  it  may  contain  safe  and 
suitable  antioxidants.  The  petitioners 
further  described  "white  chocolate"  as 
the  solid  or  semiffla^tic  food  prepared 
by  mixing  and  grinding  cocoa  butter 
with  one  or  more  nutritive  sweeteners 
and  one  or  more  of  the  optional  dairy 
ingredients  provided  in  part  163.  The 
petitioners  stated  that  "white  chocolate" 
contains  not  less  than  20  percent  cocoa 
butter,  not  less  than  14  percent  of  total 
milk  solids,  not  less  than  3.5  percent 
milkfat,  and  not  more  than  55  percent 
nutritive  carbohydrate  sweeteners. 
The  petitioners  maintained  that  a 
standard  of  identity  for  "white 
chocolate"  would  provide  several 
benefits:  (1)  Reducing  economic 
deception  and  promoting  honesty  and 
fair  dealing  in  the  interest  of  consumers, 
(2)  increasing  the  availability  of 
products  containing  white  chocolate  by 
eliminating  the  requirement  that  firms 
receive  temporary  marketing  permits 
(TMPs),  and  (3)  enhancing  tiie 
international  marketability  of  white 
chocolate  by  establishing  a  standard 
consfstent  with  international  standards 
for  white  chocolate. 

Based  on  FDA's  review  of  the 
information  provided  in  the  petitions, 
we  (FDA)  tentatively  concluded  that  it 
would  be  reasonable  to  establish  a 
standard  of  identity  for  "white 
chocolate."  We  tentatively  concluded 
that  use  of  the  term  would  aid  consumer 
recognition  of  the  food  and  would 
promote  honesty  and  fair  dealing  in  the 
interest  of  consumers  by  eliminating  the 
potential  for  economic  fraud  cmd 
consumer  deception  through  the 
substitution  of  cheaper  ingredients  for 
cacao-derived  ingredients.  Furthermore, 
the  agency  tentatively  concluded  that: 
(1)  Consumer  confusion  created  by  the 
use  of  alternative  names  for  white 
chocolate-type  confections  would  also 
be  eliminated  and  (2)  use  of  the 
standardized  term  "white  chocolate" 
would  enhance  the  international 


marketability  of  such  products.  Based 
on  these  tentative  conclusions,  FDA 
published  a  proposed  rule  to  establish  a 
standard  of  identity  for  "white 
chocolate,"  consistent  with  the  product 
described  in  the  petitions  (62  FR  10781 
at  10786). 

FDA  received  seven  responses  to  the 
proposal,  each  containing  one  or  more 
comments.  Six  responses  were  from 
companies  that  manufacture  or  market 
chocolate  products,  and  the  other  was 
from  a  trade  association.  Most  of  the 
conmients  supported  the  establishment 
of  a  standard  of  identity  for  white 
chocolate.  Other  comments  either 
opposed  the  establishment  of  a  standard 
of  identity  for  white  chocolate  or 
suggested  modifications  or  revisions  to 
various  provisions  of  the  proposed 
standard. 

After  considering  the  comments,  FDA 
concludes  that  issuing  a  food  standard 
for  white  chocolate  will  promote 
honesty  and  fair  dealing  in  the  interest 
of  consumers.  Specifically,  a  food 
standard  for  white  chocolate  will  permit 
the  sale  of  a  product  labeled  "white 
chocolate"  without  TMPs  and  ensure 
that  such  products  contain  cacao- 
derived  ingredients.  The  standard  will 
distinguish  white  chocolate  from  the 
other  standardized  chocolate  products, 
which  contain  chocolate  liquor.  Also,  by 
eliminating  requirements  for  TMPs,  the 
standard  will  benefit  consumers  by 
allowing  manufacturers  to  introduce 
white  chocolate  more  quickly.  Finally, 
the  white  chocolate  food  standard, 
which  is  consistent  with  the  standards 
of  Canada,  the  European  Union  (EU), 
and  Codex  Alimentarius  Commission 
(Codex),  will  promote  international 
harmonization. 

n.  Comments  and  the  Agency's 
Response 

(Comment  1)  One  comment  opposed 
creating  a  standard  of  identity  for  white 
chocolate.  The  comment  contended  that 
a  TMP  is  not  required  to  sell  white 
chocolate  in  the  United  States  because 
the  name  "white  chocolate"  is 
sufficiently  different  from  the  names  of 
standardized  chocolate  products.  Thus, 
the  comment  contended,  elimination  of 
the  TMP  process  is  not  a  valid 
justification  for  the  establishment  of  a 
standard  of  identity.  The  comment 
maintained  that  FDA  is  promoting  the 
use  of  TMPs  for  all  new  products  that 
may  be  perceived  as  variations  of 
existing  standardized  products,  no 
matter  how  easily  distinguishable  they 
may  be,  and  even  though  there  is  no 
consumer  confusion  or  deception.  The 
comment  further  maintained  that  FDA 
could  conserve  agency  resources  by 
giving  guidance  that  the  TMP  process 


vdll  no  longer  be  required  for  white 
chocolate  products. 

We  disagree  with  the  assertion  that 
TMPs  are  not  needed  to  market  white 
chocolate  products  in  the  absence  of  a 
standard  of  identity.  A  product  labeled 
as  "white  chocolate"  contains  the  term 
"chocolate,"  an  alternative 
nomenclature  for  chocolate  liquor  that 
indicates  the  presence  of  cacao-derived 
ingredients.  All  existing  chocolate 
standards  include  the  cacao-derived 
ingredient  chocolate  liquor,  which 
contains  both  the  nonfat  and  the  fat 
components  of  the  cacao  nibs.  In 
contrast,  the  cacao-derived  ingredient 
contained  in  products  that  consumers 
have  come  to  know  as  "white 
chocolate"  is  cacao  fat  (i.e.,  cocoa 
butter),  not  chocolate  liquor.  Because 
the  term  "chocolate"  implies  that  the 
product  contains  cacao-derived 
ingredients  similar  to  those  in 
standardized  chocolate  products,  in  the 
absence  of  a  standard  of  identity  or 
TMP.  the  product  described  in  the 
proposed  standard  could  not  use  the 
term  "chocolate"  on  its  labeling. 
Specificallyr  a  product  labeled  "white 
chocolate"  would  purport  to  be 
chocolate,  but  it  would  not  comply  wdth 
the  current  food  standards  for  cacao 
products  in  part  163.  Therefore,  the 
product  would  be  misbranded  under 
section  403(g)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C. 
343  (g)). 

(Comment  2)  The  one  comment  that 
objected  to  the  establishment  of  a 
standard  of  identity  for  white  chocolate 
suggested  that  FDA  should  reconsider 
the  need  for  a  standard  of  identity  and 
should  regulate  white  chocolate  like 
other  nonstandardized  products.  The 
comment  maintained  that:  (1)  Only  a 
few  foods  are  currently  governed  by 
standards  of  identity;  (2)  most  existing 
standards  were  adopted  more  than  25 
years  ago;  (3)  thousands  of  newly 
introduced  foods  have  been  regulated 
successfully  under  common  or  usual 
name  regulations  part  102  (21  CFR  part 
102)  and  under  general  misbranding 
provisions  (section  403  of  the  act);  and 
(4)  standards  do  not  play  the  same  role 
in  the  regulatory  scheme  as  they  did 
many  years  ago  when  product  names 
were  the  primary  source  of  product 
information  for  consumers.  The 
comment  credited  the  success  of  using 
common  or  usual  name  regulations  and 
general  misbranding  provisions  to 
regulate  nonstandardized  foods  to  the 
additional  ingredient  and  nutrition 
information  now  required  on  food 
labels.  The  conmient  pointed  out  that 
even  though  there  is  a  standard  for 
French  dressing,  there  is  no  standard  for 
ranch  dressing.  Analogously,  the 
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comment  asserted  that  white  chocolate 
is  not  inherently  different  from  the 
thousands  of  other  nonstandardized 
foods  and.  therefore,  there  is  no  need  for 
a  standard  of  identity  for  white 
chocolate. 

FDA  does  not  agree  that  a  common  or 
usual  name  regulation  for  white 
chocolate  is  sufficient  to  ensure  honesty 
and  fair  dealing  in  the  interest  of 
consumers.  First.  FDA  disagrees  with 
the  assertion  that  there  are  only  a  few 
standards  of  identity  and  that  many 
more  foods  are  regulated  imder  common 
-or  usual  name  regulations.  There  are 
over  280  standards  of  identity,  but  there 
are  only  16  common  or  usual  name 
regulations. 

When  deciding  whether  it  is 
appropriate  to  establish  a  standard  of 
identity  or  a  common  or  usual  name 
regulation.  FDA  must  consider  which  is 
more  likely  to  ensure  that  consumers  are 
not  deceived  or  misled.  Food  standards 
are  appropriate  and  necessary  when 
there  is  a  need  to  prescribe  the  entire 
compositional  requirement  for  a  food,  in 
addition  to  the  name  of  the  food.  In 
contrast,  common  or  usual  name 
regulations  are  appropriate  if  there  is  a 
need  simply  to  establish  a  uniform  and 
informative  name  for  the  food. 

Because  products  bearing  the  name 
"chocolate"  would  be  expected  to 
contain  some  cacao-derived  ingredients, 
we  believe  that  it  is  necessary  to  ensure 
that  "white  chocolate"  contains  cacao- 
derived  ingredients.  If  FDA  establishes 
a  common  or  usual  name  regulation  for 
"white  chocolate,"  rather  than  a 
standard  of  identity,  it  would  be 
necessary  to  include  in  the  common  or 
usual  name  a  statement  of  the 
percentage  of  the  characterizing 
ingredient,  cacao  fat,  as  provided  in 
§  102.5(b).  We  disagree  that  establishing 
a  common  or  usual  name  in  this  manner 
is  the  appropriate  way  to  protect 
consumers'  interests.  The  required 
additional  labeling  regarding  the  name 
and  percentage  of  the  characterizing 
ingredient,  cacao  fat,  in  the  common  or 
usual  name  might  be  confusing  to 
consumers,  especially  because  the 
amount  of  cacao  fat  would  be  disclosed 
differently  than  the  amoimt  of  total  fat 
in  the  nutrition  label.  A  food  standard 
eliminates  the  need  for  additional 
labeling.  Therefore.  FDA  concludes  that 
the  appropriate  way  to  ensure  the 
composition  of  "white  chocolate"  and. 
to  protect  consumers'  interests  is  by 
establishing  a  standard  of  identity  and 
not  a  common  or  usual  name. 

Moreover,  at  the  time  that  they  were 
established,  one  of  the  benefits  of 
common  or  usual  name  provisions  in 
part  102  was  that  names  of  new 
products  could  be  established  by 


regulation  using  "informal"  notice  and 
comment  rulemaking,  rather  than  the 
lengthy  formal  rulemaking  procedures 
required  for  food  standards.  Since 
passage  of  the  Nutrition  Labeling  and 
Education  Act  of  1990  (Public  Law  101- 
35).  which  amended  the  act,  FDA  can 
establish  new  standards  of  identity  for 
most  foods  by  "informal"  notice  and 
comment  rulemaking  proceedings.  In 
view  of  this  change,  FDA  does  not  see 
any  benefit  to  establishing  a  conunon  or 
usual  name  regulation  instead  of  a  food 
standard  to  ensure  that  the  product 
known  as  "white  chocolate"  contains 
cacao-derived  ingredients. 

Finally,  FDA  agrees  that  there  are 
many  products  on  the  market  that  are 
regulated  without  standards  of  identity. 
However,  we  disagree  with  the 
comment's  suggestion  that  requirements 
imposed  after  most  of  the  food 
standards  were  created  have  rendered 
food  standards  unnecessary.  The 
nutrition  information  that  is  required  on 
the  labels  of  standardized  and 
nonstandardized  foods  gives  consumers 
information  on  the  levels  of  nutrients  in 
products  to  assist  them  in  making 
purchasing  choices  related  to  nutrient 
content.  Nutrition  information  does  not 
inform  consumers  of  a  product's 
formulation.  In  addition,  ingredient 
labeling  alone  may  be  insufficient  to 
differentiate  two  standardized  products. 
For  example,  the  ingredient  lists  for 
both  milk  chocolate  and  sweet  chocolate 
may  be  identical  (containing  chocolate, 
nutritive  carbohydrate  sweeteners,  and 
dairy  products). 

(Comment  3)  The  comment  that 
opposed  creation  of  a  food  standard 
further  stated  that,  from  a  legal 
perspective,  a  standard  of  identity  is  not 
needed  to  authorize  the  sale  of  white 
chocolate  in  this  country  because:  (1) 
White  chocolate  is  an  appropriately 
descriptive  statement  of  identity, 
independent  of  existing  standards;  (2) 
the  name  "white  chocolate"  is 
sufficiently  different  from  the  names  of 
other  chocolate  products;  (3)  white 
chocolate  does  not  purport  to  be  a 
standardized  food;  (4)  the  identity  and 
fundamental  positioning  of  white 
chocolate  are  predicated  on  the 
difference  between  white  chocolate  and 
chocolate;  and  (5)  the  appearance  of 
white  chocolate  is  in  such  stark  contrast 
to  fraditional  chocolate,  which  is  brown 
in  color,  as  to  guarantee  that  no 
"passing-off'  issue  exists.  The  comment 
contended  that  FDA  cited  no  evidence 
of  consumer  confusion  with  white 
chocolate,  no  evidence  that  consimier 
confusion  would  exist  in  the  absence  of 
a  standard  of  identity  for  white 
chocolate,  and  no  evidence  of  consumer 
confusion  regarding  the  thousands  of 


other  nonstandardized  foods  on  the 
market.  The  comment  asserted  that,  in 
the  absence  of  such  evidence,  FDA  has 
no  grounds  for  creating  a  standard  of 
identity  for  white  chocolate  because  the 
statutory'  threshold  for  regulation  is  not 
satisfied,  i.e^.  that  a  standard  of  identity 
for  white  chocolate  would  promote 
honesty  and  fair  dealing  in  the  interest 
of  consiuners.  The  comment  contended 
that  FDA  is  maintaining  and  extending 
food  standards  without  consideration  of 
their  actual  utility  or  consumer  benefit, 
and  without  regard  to  the  labeling 
requirements  now  in  effect.  Therefore, 
the  conunent  urged  FDA  to  regulate 
white  chocolate  as  a  nonstandardized 
food  and  not  to  establish  a  standard  of 
identity  for  white  chocolate. 

FDA  disagrees  with  the  conunent's 
assertion  that  a  standard  of  identity  is 
not  needed  to  sell  a  product  bearing  the 
name  "white  chocolate."  Our  reasoning 
as  to  why  a  food  standard  or  TMP  is 
required  to  label  a  product  as  "white 
chocolate"  is  set  forth  in  response  to 
conunent  1.  section  II  of  this  document. 
In  short,  absent  a  food  standard  or  TMP, 
a  food  labeled  "white  chocolate" 
purports  to  be  chocolate,  which  is  the 
subject  of  a  ftiod  standard  under 
§  163.111(c)  requiring  that  the  product 
be  prepared  by  finely  grinding  cacao 
nibs  (contains  both  the  nonfat  and  fat 
components).  The  product  is 
misbranded  in  violation  of  section 
403(g)  of  the  act  because  it  does  not 
conform  to  the  definition  and  standard 
for  chocolate  in  that  it  does  not  contain 
the  nonfat  portion  of  the  cacao  nibs. 

Furthermore,  we  disagree  with  the 
comment  that  there  is  no  legal  basis  on 
which  to  establish  a  food  standard  for 
white  chocolate.  The  term  "chocolate" 
has  traditionally  been  used  for 
standardized  foods  that  contain  cacao- 
derived  ingredients,  specifically 
chocolate  liquor  (§163.111).  These 
standardized  foods  include  sweet 
chocolate  (§  163.123).  milk  chocolate 
(§  163.130).  buttermilk  chocolate 
(§  163.135).  skim  milk  chocolate 
(§  163.140),  mixed  dairy  product 
chocolate  (§  163.145),  sweet  chocolate 
and  vegetable  fat  coating  (§  163.153), 
and  milk  chocolate  and  vegetable  fat 
coating  (§  163.155).  Because  of  this 
longstanding  practice,  consumers  expect 
that  products  bearing  names  that 
include  the  term  "chocolate"  contain 
certain  cacao-derived  ingredients.  While 
the  product  described  in  the  proposed 
standard  deviates  from  the  other 
standardized  chocolate  products  in  that 
it  contains  only  the  cacao  fat  (i.e..  cocoa 
butter)  component  of  chocolate  liquor, 
consumers'  expectations  that  the  food's 
basic  component  is  derived  from  cacao 
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are  met  by  establishing  a  standard  with 
that  requirement. 

Moreover,  use  of  the  term  "white 
chocolate,"  without  an  accompanying 
food  standard,  does  not  provide 
consumers  with  sufficient  information 
as  to  the  ingredients  of  the  product. 
Historically.  FDA  has  created  separate 
standards  of  identity  for  different  kinds 
of  chocolate  (e.g..  milk  chocolate,  sweet 
chocolate).  These  standards  ensure  that 
consiuners  who  piuchase  products 
labeled  as  "chocolate"  receive  a  familiar 
product  with  a  certain  basic  nature  and 
composition.  Neither  the  term  "white" 
nor  \he  white  appearance  of  the  product 
itself  is  sufficient  to  distinguish  a  white 
chocolate-type  product  that  does  not 
contain  cacao-derived  ingredients  from 
a  product  that  does  contain  cacao- 
derived  ingredients.  Use  of  the  term 
"chocolate"  in  the  name  "white 
chocolate"  implies  that  the  product  is 
cacao-derived.  Thus,  without  a  standard 
of  identity  prescribing  that  white 
chocolate  be  made  from  cocoa  butter, 
iftanufacturers  may  produce  products 
not  containing  cacao-derived 
ingredients  and  use  the  term  "white 
chocolate"  in  a  misleading  manner. 

(Comment  4)  The  one  comment  that 
objected  to  establishing  a  standard  of 
identity  for  white  chocolate  stated  that 
a  standard  of  identity  for  white 
chocolate  is  not  needed  because  white 
chocolate-type  products  made  with 
ingredients  not  derived  from  cacao 
could  be  identified  as  "white  chocolate- 
flavored"  or  "artificially  flavored"  to 
sufficiently  distinguish  them  from  white 
chocolate  products  derived  from  cacao. 
The  comment  further  stated  that 
consumers  could  look  at  the  ingredient 
list  to  discover  the  substitution  of  less 
expensive  ingredients  not  derived  from 
cacao;  thus,  current  regulations  are 
sufficient  to  prevent  economic 
deception. 

FDA  does  not  agree  that  identifying 
white  chocolate  products  made  from 
cheaper  noncacao  ingredients  as 
"artificially  flavored"  or  "white 
chocolate-flavored"  would  be 
sufficiently  descriptive  with  regard  to 
the  composition  of  whitexhocolate. 
These  terms  refer  to  the  characterizing 
flavor  of  a  food,  not  its  composition. 
The  terms  suggest  products  that  are 
flavored  to  taste  like  white  chocolate, 
but  they  do  not  provide  guidance  as  to 
white  diocolate's  composition.  Thus, 
use  of  such  terms  does  not  negate  the 
need  for'a  standard  of  identity,  but 
rather  further  supports  its  need  because, 
without  a  definition  and  standard  for 
"white  chocolate,"  there  is  no  way  to 
define  "white  chocolate-flavored." 
Moreover,  FDA  regulations  governing 
use  of  the  term  "flavored" 


§101.22(i)(l)(i)  (21  CFR  101.22(i){l)(i)) 
provide  that  a  product  that  is  expected 
to  contain  an  ingredient,  e.g.,  "white 
chocolate,"  must  bear  the  term 
"flavored"  in  the  name  of  the  food  if  the 
food  contains  natural  flavor  derived 
from  that  ingredient  and  either  an 
amount  of  the  ingredient  insufficient  to 
independently  characterize  the  food  or 
none  of  the  ingredient.  Therefore,  unless 
a  food  contains  the  flavoring 
constituents  derived  from  white 
chocolate,  it  cannot  be  named  "white 
chocolate-flavored. ' ' 

Once  a  standard  for  white  chocolate 
has  been  established,  the  term  "white 
chocolate-flavored"  could  be  used  to 
describe  a  food  that  is  commonly 
expected  to  contain  the  characterizing 
food  ingredient,  white  chocolate,  and 
which  contains  natural  flavor  derived 
from  such  an  ingredient  (i.e.,  cocoa 
butter  or  cacao  fat)  (§  101.22(i)(l)(i)). 
The  term  "artificially-flavored  white 
chocolate"  could  be  used  in  cases  where 
the  food  contains  an  artificial  flavor  that 
simulates,  resembles,  or  reinforces  the 
characterizing  flavor  (§  101.22(i)(2)). 

The  only  constituent  in  white 
chocolate  that  is  derived  from  the  cacao 
bean  is  cacao  fat  (i.e.,  cocoa  butter); 
therefore,  the  agency  assumes  that  if  a 
cheaper  ingredient  that  was  not  derived 
from  cacao  were  used  to  replace  the 
cacao-derived  ingredient,  the  substitute 
ingredient  would  be  some  type  of  fat  or 
oil  used  to  replace  the  cacao  fat.  In  this 
case,  the  agency  would  treat  such 
products  as  substitute  or  imitation  white 
chocolate  products  (21  CFR  101.3(e)) 
and  would  not  regulate  them  by 
requiring  that  they  be  labeled  "white 
chocolate-flavored. ' ' 

(Comment  5)  The  one  comment  that 
opposed  issuing  a  standard  of  identity 
for  white  chocolate  argued  that  food 
standards  should  be  reformed.  The 
comment  stated  that,  in  the  advance  <■ 
notice  of  proposed  rulemaking 
(ANPRM)  (60  FR  67492,  December  29, 
1995)  that  responded  to  the  Regulatory 
Reinvention  Initiative,  FDA 
acknowledged  that  existing  food 
standards  of  identity  are  the  types  of 
regulations  that  need  reform.  The 
comment  stated  that  there  is  no  special 
circumstance  that  justifies  a  reversal  of 
regulatory  direction  for  white  chocolate. 
A  few  comments  addressed  the  natiu« 
of  the  proposed  standard  of  identity  for 
white  chocolate,  objecting  to  its  being 
prescriptive,  recipe-based,  and  rigid. 
One  of  these  comments,  while 
supporting  establishment  of  a  standard 
of  identity  for  white  chocolate,  made 
broader  general  statements  about 
reforming  food  standards.  In  addition, 
several  comments  from  manufacturers 
who  support  creating  a  standard  for 


white  chocolate  supported  FDA's 
intention  to  address  all  standards, 
including  any  new  standard  of  identity 
for  white  chocolate,  as  a  separate  subject 
in  accordance  with  the  Regulatory 
Reinvention  Initiative. 

FDA  stated  in  the  ANPRM  that 
standards  of  identity  may  need  reform, 
and  we  are  reviewing  existing  food 
standards  in  response  to  the  Regulatory 
Reinvention  Initiative.  After  deciding  to 
establish  a  standard  of  identity  for  white 
chocolate,  FDA  considered  whether  to: 
(1)  Continue  the  TMP  process  until  all 
standards  are  reviewed  in  response  to 
the  Regulatory  Reinvention  Initiative 
and  then  establish  a  standard  for  white 
chocolate,  (2)  use  different  guiding 
principles  to  issue  a  standard,  or  (3) 
issue  a  standard  consistent  with  the 
petitioners'  requests  and  with  existing 
standards.  We  concluded  that  the  third 
approach  was  the  most-reasonable  and 
efficient,  considering  our  limited 
resources,  industry's  desire  to  establish 
a  standard,  and  recognized  consiuner 
demand  for  the  product.  This  approach 
avoids  the  time  consuming  task  of 
reviewing  and  revising  standards  for  a 
group  of  foods,  e.g.,  chocolate  products, 
in  a  piecemeal  fashion,  especially  when 
no  guiding  principles  have  been 
published,  and  relieves  industry  and  the 
agency  fitjm  the  burdensome  TMP 
process.  Therefore,  FDA  concludes  that 
a  standard  for  white  chocolate  should  be 
issued  that  is  generally  consistent  with 
CTurent  standards  for  U.S.  chocolate 
products.  FDA  will  address  comments 
concerning  the  revision  of  the  standard 
for  white  chocolate  at  such  time  as  we 
consider  revision  of  all  chocolate 
standards. 

FDA  recognizes  that  the  proposed 
standard  of  identity  is  prescriptive  in 
natvure.  However,  we  believe  that  until 
all  standards  of  identity  are  reviewed 
and  decisions  are  made  regarding 
whether  to  retain,  revoke,  or  revise 
them,  it  is  in  the  interest  of  consumers 
to  establish  a  standard  of  identity  for 
white  chocolate  that  is  generally 
consistent  with  other  chocolate 
products  in  part  163.  We  also  note  that 
standards  of  identity  for  white  chocolate 
established  by  Canada,  Codex,  and  the 
EU  are  also  prescriptive.  Therefore,  FDA 
finds  that,  at  this  time,  it  is  appropriate 
to  retain  the  recipe-like  nature  of  the 
standard  for  white  chocolate  because  it 
is  consistent  with  current  U.S.  standards 
for  other  chocolates  and  with 
international  standards  of  identity  for 
white  chocolate. 

(Comment  6)  Two  comments 
suggested  changes  to  the  proposed 
standard  to  make  the  U.S.  standard  for 
white  chocolate  more  consistent  with 
international  standards.  One  comment 
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noted  that  the  maximum  level  for 
emulsifiers  in  the  proposed  standard  for 
white  chocolate  is  adequate,  but 
suggested  that  in  the  interest  of 
international  harmonization,  FDA 
consider  raising  this  level  fitim  1 
percent  to  1.5  percent.  The  comment 
stated  that  if  this  were  done,  the 
proposed  standard  would  then  be 
consistent  with  those  of  Canada  and 
Codex.  The  comment  emphasized  that  it 
raised  the  issue  solely  in  the  interest  of 
international  harmonization,  but  did  not 
want  the  issue  to  delay  a  prompt 
promulgation  of  the  standard. 

We  agree  that  international 
harmonization  should  be  taken  into 
consideration  in  establishing  standards 
and  should  be  supported  when  such 
support  promotes  honesty  and  fair 
dealing  in  the  interest  of  consiuners, 
does  not  endanger  the  public  health, 
and  does  not  reduce  the  integrity  of  the 
standard.  FDA  believes  that  raising  the 
level  of  permitted  emulsifiers  to  1.5 
percent  will  not  result  in  an  inferior 
product,  and  the  standard  for  white 
chocolate  will  still  promote  honesty  and 
fair  dealing  in  the  interest  of  consumers. 
Therefore,  the  agency  agrees  that,  to 
reduce  barriers  to  trade,  the  level  of 
emulsifiers  should  be  changed  to  1.5 
percent. 

The  other  comment  recommended 
that  FDA  revise  the  proposed  standard 
to  permit  the  use  of  whey  as  an  optional 
ingredient  up  to  a  level  of  5  percent. 
The  conunent  stated  that  whey  should 
be  listed  in  §  163.124(b)(6)  as  an 
optional  ingredient  so  that  it  would  not 
count  toward  the  minimum  milk  solids 
content  otherwise  specified  in  the 
standard  (§  163.124(b)(2)).  The  comment 
contended  that  whey  is  a  safe  and 
suitable  ingredient  for  use  in  chocolate 
and  confectionery  products. 
-^    The  comment  nirther  stated  that  if  the 
U.S.  standard  were  adopted  without 
permitting  whey,  it  would  be  the  only 
major  white  chocolate  standard  in  the 
world  that  did  not  permit  its  use. 
According  to  the  comment,  Canada 
plans  to  issue  a  standard  that  expressly 
permits  the  addition  of  whey  up  to  5 
percent.  The  comment  stated  that  both 
the  Codex  and  the  EU  standards  permit 
the  addition  of  whey  in  chocolate 
products.  The  comment  asserted  that 
the  United  States  should  include  whey 
in  its  standard  for  white  chocolate  in  die 
interest  of  international  harmonization. 
Finally,  the  comment  noted  that 
delaying  consideration  of  the  use  of 
whey  until  the  generalized  review  of 
chocolate  standards  takes  place  would 
likely  result  in  a  delay  of  several  years. 

FDA  agrees  with  the  conunent  that 
whey  should  be  p«mitted  as  an 
optional  ingredient  up  to  a  level  of  5 


percent  but  should  not  count  toward  the 
minimum  milk  solids  content  otherwise 
specified  in  the  standard.  Listing  whey 
as  a  separate  ingredient,  as  suggested  by 
the  comment,  permits  the  inclusion  of 
whey  in  addition  to,  not  in  place  of.  the 
total  milk  solids  specified  in 
§  163.124(b)(2).  FDA  notes  that  since 
publication  of  our  proposed  rule  to 
establish  a  standard  for  white  chocolate, 
Canada  has  established  a  standard  for 
white  chocolate  that  permits  as  an 
optional  ingredient  less  than  5  percent 
whey  or  whey  products.  Codex  permits 
no  more  than  5  percent  milk  solids  in 
its  white  chocolate  standard,  whereas 
the  EU  permits  edible  substances  that 
do  not  exceed  40  percent  of  the  total 
weight  of  the  finished  white  chocolate 
product.  Thus,  FDA  believes  that  the 
change  to  the  proposed  standard  to 
permit  whey  as  an  optional  ingredient 
would  maintain  the  core  iiigredients 
required  in  the  U.S.  standard  while 
promoting  international  harmonization 
and  trade.  Accordingly,  FDA  is 
modifying  the  proposed  standard  to 
include  whey  up  to  a  level  of  5  percent 
as  a  separate,  optional  ingredient  in 
§  163.124(b)(6). 

(Comment  7)  One  comment 
recommended  deleting  the  requirement 
that  white  chocolate  contain  a  minimiun 
of  23.5  percent  fat  (20  percent  cacao  fat 
+  3.5  percent  milkfat).  The  comment 
asserted  that  this  high  level  of  fat  is 
inconsistent  with  current  dietary 
guidelines  and  with  FDA's  stated  goal  to 
encourage  the  creation  of  products 
lower  in  fat  and  calories.  The  comment 
stated  that  it  recognized  that  in  order  for 
the  product  to  be  designated  as 
"chocolate,"  it  should  contain  some 
cacao-derived  ingredients.  However,  the 
conunent  contended  that  the 
requirement  to  contain  some  minimum 
amount  of  cacao-derived  ingredients 
could  be  met  by  having  a  minimum 
amount  of  cocoa  solids.  The  comment 
argued  that  since  milk  chocolate  must 
contain  a  minimum  of  10  percent  cocoa 
solids  in  the  form  of  chocolate  liquor,  it 
would  be  consistent  for  white  chocolate 
to  contain  a  minimum  of  10  percent 
cocoa  solids,  albeit  in  the  form  of  cocoa 
butter.  The  resulting  product,  according 
to  the  comment,  would  contain  a  total 
of  13.5  percent  fat  (3.5  percent  milkfat 
and  10  percent  cacao  fat). 

FDA  disagrees  with  changing  the 
Tninimiim  level  of  &t  required  in  white 
chocolate.  The  purpose  of  a  standard  of 
identity  is  to  promote  honesty  and  frdr 
dealing  in  the  interest  of  consiuners. 
The  product  labeled  "white  chocolate" 
that  has  been  marketed  under  TMPs  for 
more  than  10  years  contains  a  minimum 
of  23.5  percent  fat.  We  believe  that 
consumes  have  come  to  know  the 


product  with  this  composition.  This 
level  is  the  same  as  that  suggested  by 
the  petitioners  and  required  by 
international  standards  for  white 
chocolate.  Accordingly,  FDA  has  not 
been  persuaded  to  change  the  minimum 
level  of  fat  required. 

We  appreciate  the<x>mment's  concern 
regarding  dietary  guidelines  and  note 
that  manufacturers  who  wish  to  market 
products  that  are  lower  in  fat  relative  to 
the  standard  product  may  develop  lower 
fat  white  chocolate  products  in 
accordance  with  the  provisions  in  21 
CFR  130.10. 

m.  EffiBctive  Date 

In  the  proposed  rule,  FDA  proposed 
that  the  effective  date  for  a  final  rule  for 
white  chocolate  be  January  1, 1998  (62 
FR  10781  and  10784).  The  only 
comment  that  addressed  the  proposed 
compliance  date  of  January  1, 1998, 
stated  that  if  FDA  acted  quickly  in 
finalizing  the  proposal,  the  proposed 
compliance  date  would  allow  sufficient 
time  for  manufactiuers  to  make  label 
and  formula  changes.  Further,  the 
comment  encouraged  the  FDA  to  state 
that  compliance  with  the  regulation 
could  begin  immediately  after 
publication  of  the  final  rule  issuing  the 
standard. 

Due  to  other  agency  priorities  and  to 
limited  resources  and  staff,  FDA  is 
publishing  this  final  rule  later  than  it 
intended  and  after  the  proposed 
effective  date.  Consequently,  we  are 
revising  the  effective  date  of  this 
regulation  to  the  next  uniform 
compliance  date,  i.e.,  January  1,  2004,  to 
minimize  costs  associated  with  any 
necessary  label  changes.  However, 
compliance  with  this  final  regulation 
may  begin  immediately.  All  afiected 
products  initially  introduced  or  initially 
delivered  for  introduction  into  interstate 
commerce  on  or  after  January  1,  2004, 
shall  folly  comply. 

There  are  many  firms  using  TMPs  to 
market  products  in  the  United  States 
that  are  labeled  "white  chocolate"  and 
that  comply  with  the  proposed 
standard.  "These  products  will  not  have 
to  be  relabeled.  Other  products  that  are 
labeled  with  descriptive  names  (e.g., 
"white  confection")  will  have  to  relabel 
their  products  in  compliance  with  the 
new  standard  by  the  effective  date  of 
this  rule. 

IV.  Benefit-Coat  Analysis 

FDA  has  examined  the  economic 
implications  of  this  final  rule  as 
required  by  Executive  Order  12866. 
Executive  Order  12866  directs  agencies 
to  assess  aU  costs  and  benefits  of 
available  regulatory  alternatives  and, 
when  regulation  is  necessary,  to  select 
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regiilatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety,  and  other  advantages; 
distributive  effects;  and  equity). 
Executive  Order  12866  classifies  a  rule 
as  significant  if  it  meets  any  one  of  a 
number  of  specified  conditions, 
including:  Having  an  annual  effect  on 
the  economy  of  $100  million,  adversely 
affecting  a  sector  of  the  economy  in  a 
material  way,  adversely  affecting 
competition,  or  adversely  affecting  jobs. 
A  regulation  also  is  considered  a 
significant  regulatory  action  under 
Executive  Order  12866  if  it  raises  novel 
legal  or  policy  issues.  FDA  finds  that 
this  final  rule  is  neither  an  economically 
significant  rule  nor  a  significant 
regulatory  action  as  defined  by 
Executive  Order  12866. 

The  Unfunded  Mandates  Reform  Act 
of  1995  (Public  Law  104-4),  requiring 
cost-benefit  and  other  analyses,  in 
section  1531(a)  defines  a  significant  rule 
as  "a  Federal  mandate  that  may  result 
in  the  expenditure  by  State,  local,  and 
tribal  governments  in  the  aggregate,  or 
by  the  private  sector,  of  $100  million 
(adjusted  annually  for  inflation)  in  any 
one  year."  FDA  has  determined  that  this 
rule  does  not  constitute  a  significant 
rule  under  the  Unfunded  Mandates 
Reform  Act. 

A.  Regulatory  Options    ' 

FDA  is  establishing  a  standard  of 
identity  for  white  chocolate.  This 
standard  will  provide  for  the  use  of  the 
term  "white  chocolate"  as  the  common 
or  usual  name  of  products  made  fi'om 
cacao  fat,  milk  solids,  nutritive 
carbohydrate  sweeteners,  and  other  safe 
and  suitable  ingredients,  but  containing 
no  nonfat  cacao  solids.  In  the  benefit- 
cost  analysis  of  the  proposed  rule,  FDA 
considered  three  options: 

1.  Do  not  establish  a  standard  and 
allow  manufacturers  to  market  products 
bearing  the  name  "white  chocolate" 
only  with  TMPs. 

2.  Establish  a  standard  for  white 
chocolate  that  is  consistent  with  the 
standard  described  in  the  petitions 
where  the  levels  of  the  ingredients  are 
prescribed. 

3.  Establish  a  standard  of  identity  for 
white  chocolate  with  different  criteria 
than  those  proposed  in  the  petitions. 

FDA  received  no  comments  that 
directly  addressed  the  economic 
analysis  of  the  proposed  rule.  Results  of 
benefit-cost  analysis  suggest  that  the 
best  choice  for  this  proposed  rule  is  the 
second  option:  Establish  a  standard  for 
white  chocolate  consistent  with  the 
standard  in  the  petitions  where  the 
levels  of  ingredients  are  prescribed.  This 


option  is  the  best  choice  for  several 
reasons. 

First,  as  stated  in  the  comments  that 
we  received,  the  second  option 
eliminates  the  time-consuming  and 
burdensome  task  to  manufactiirers  of 
applying  for  TMPs.  By  establishing  a 
standard  of  identity  for  white  chocolate 
and  eliminating  the  need  for  TMPs,  the 
proposed  rule  furthers  a  goal  of  the 
Paperwork  Reduction  Act  by 
eliminating  paperwork  burden. 

Second,  while  the  standard  of  identity 
of  white  chocolate  in  the  second  option 
is  somewhat  prescriptive,  the  comments 
indicated  that,  at  this  time,  the 
manufactiirers  favor  a  minimiun  of  23.5 
percent  total  fat  in  white  chocolate.  This 
"prescriptive"  standard  of  identity  for 
white  chocolate  is  similar  to  other 
published  standards  for  chocolate  and 
will  prevent  fiaudulent  or  deceptive 
confections  fix»m  being  offered  for  sale 
as  "white  chocolate." 
-  Finally,  the  standard  of  identity  for 
white  chocolate  proposed  in  the  second 
option  is  in  harmony  with  the  white 
chocolate  standards  in  use  by  Canada, 
Codex,  and  the  EU.  Comments  on  this 
rule  supported  the  globalization  of  the 
white  chocolate  standeu'd  as  an 
important  market  share-increasing  tool. 

B.  Benefits 

We  do  not  estimate  benefits  and  costs 
for  option  1 ,  because  it  is  the  baseline. 
Although  the  benefits  of  options  2  and 
3  are  similar,  we  expect  option  2  to 
generate  higher  benefits  because  it  will 
lead  to  harmonization  with 
international  standards.  The  other 
benefits  associated  with  option  2  would 
also  be  realized  with  option  3. 

Currently,  manufacturers  must  obtain 
TMPs  if  they  want  to  use  the  term 
"chocolate"  to  market  white  chocolate 
products  that  meet  the  proposed 
standard.  The  TMPs  are  required 
because  white  chocolate  products  are 
considered  to  deviate  from  the  existing 
standards  of  identity  for  chocolate 
products.  In  a  recent  year,  FDA  received 
more  than  one  dozen  requests  for  TMPs 
for  white  chocolate.  Thus,  one  benefit  of 
issuing  a  standard  of  identity  for  white 
chocolate  is  that  it  will  eliminate  a 
manufacturer's  need  to  prepare  and 
submit  requests  for  TMPs  in  order  to 
market  products  bearing  the  name 
"white  chocolate."  This  will  reduce  the 
paperwork  binden  to  white  chocolate 
manufacturers  and  reduce  the  burden  to 
FDA  of  processing  the  TMPs. 

EstabUshment  of  standards  of  identity 
for  a  product  is  thought  to  reduce 
consumer  confusion  and  deception. 
Well-defined  standards  of  identity, 
which  establish  consistent  product 
names,  can  assist  consumers  in  finding 


and  comparing  products  by  the  name  of 
the  food.  The  standard  of  identity  for 
white  chocolate  will  establish  a  new 
product  name  that,  according  to  the 
petitions,  is  consistent  with  the  name 
that  a  majority  of  consumers  are  already 
using  to  describe  this  product. 
Comments  to  this  rule  indicated  that  the 
proposed  standard  of  identity  is 
compatible  with  not  only  the  perception 
of  United  States  consumers,  but  also 
aligns  with  the  standard  of  identity  for 
white  chocolate  as  set  by  Canada, 
Codex,  and  the  EU.  This  international 
harmonization  of  the  white  chocolate 
standard  should  make  U.S.-produced 
white  chocolate  more  competitive  with 
internationally  produced  white 
chocolate,  both  at  home  and  abroad. 

C.  Costs 

Although  we  cannot  estimate  the  total 
costs  of  \his  final  rule,  we  expect  that 
the  costs  of  options  2  and  3  will  be 
approximately  the  same. 

The  establishment  of  a  standard  of 
identity  requires  that  all  products  that 
meet  the  standard  bear  the  standardized 
name.  If  there  are  products  that  are 
formulated  in  accordance  with  the 
standard  of  identity  but  are  not 
currently  labeled  as  "white  chocolate," 
then  those  products  will  have  to  be 
relabeled. 

Because  "white  chocolate"  will  need 
to  appear  on  each  product's  principal 
display  panel,  the  cost  for  label  changes 
will  depend  on  the  niunber  of  products 
that  must  be  relabeled  and  the  amount 
of  time  manufactiu-ers  are  given  to 
complete  the  label  changes.  Many  of  the 
large  chocolate  manufacturers  are 
already  marketing  their  white  chocolate 
products  imder  TMPs  and  will  not  need 
to  relabel  their  products. 

There  are  approximately  250  firms 
that  produce  chocolate  products  in  the 
United  States,  but  the  number  of 
products  whose  formulation  satisfies 
this  new  white  chocolate  standard  of 
identity  is  unknown.  To  estimate  the 
labeling  change  costs  to  chocolate 
producers  as  a  result  of  the  new  white 
chocolate  standard  of  identity,  the  "FDA 
Labeling  Cost  Model"  (Ref.  1)  is  used. 
This  model  replaces  the  1990  version  of 
the  model  used  in  the  white  chocolate 
proposed  rule  estimates. 

There  are  9558  stock  keeping  units 
(SKUs)  for  products  represented  by  the 
North  American  Industry  Classification 
System  (NAICS)  code  for  Chocolate  & 
Confectionery  Products  made  from 
cacao  beans.  Using  this  SKU 
information,  the  "FDA  Labeling  Cost 
Model,  Final  Report"  estimates  the  costs 
per  product  for  a  chocolate 
manufactiuer  to  change  the  standard  of 
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identity  on  their  principal  display 
panel. 

The  actual  cost  of  relabeling  will  be 
determined  largely  by  the  length  of  time 
between  the  date  that  the  rule  becomes 
final  and  date  it  becomes  effective  (the 
compliance  period).  Given  that  January 
1,  2004,  is  the  uniform  compliance  date 
for  food  labeling  regulations  that  are 
issued  between  January  1,  2001,  and 
December  31,  2002,  the  cost  of 
relabeling  per  product  for  firms  averages 
$4,300  for  a  minimum-allowed  12- 
month  compliance  period,  $2,000  for  a 
24-month  compliance  period,  and  $120 
for  the  maximum-allowed  36-month 
compliance  period.  Relabeling  costs  are 
comprised  of  administrative  costs, 
printing  costs,  and  costs  of  lost  label 
inventory. 

This  final  rule  will  not  afiiect  products 
that  do  not  meet  the  standard,  because 
they  may  continue  to  be  produced  and 
marketed  as  they  ciurently  are.  FDA  is 
not  able  to  estimate  the  total  cost  of  this 
final  rule  because  we  received  no 
comments  that  supplied  the  additional 
information  necessary. 

V.  Small  Entity  Analjrsis 

FDA  has  examined  the  economic 
implications  of  this  final  rule  as 
required  by  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601-612).  If  a  rule  has  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  the 
Regulatory  Flexibility  Act  requires 
agencies  to  analyze  regulatory  options 
that  would  lessen  the  economic  effect  of 
the  rule  on  small  entities.  FDA  finds 
that  this  final  rule  will  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  businesses. 

This  final  rule  will  establish  a 
standard  of  identity  for  white  chocolate. 
Although  the  amount  of  the  costs 
depend  on  the  length  of  the  compliance 
period,  this  final  rule  may  impose 
significant  compliance  costs  on 
industry,  and  there  may  be  a  significant 
impact  of  these  provisions  on  a 
substantial  number  of  small  businesses. 

FDA  believes  that  the  provision  of 
this  final  rule  most  likely  to  have  a 
significant  impact  on  a  substantial 
number  of  small  businesses  is  the 
labeling  requirement.  There  are 
approximately  250  firms  that  produce' 
chocolate  products  (NAICS  code 
311320)  in  the  United  States.  Almost  all 
of  these  businesses  have  fewer  than  500 
employees,  and  thus  are  small 
businesses,  as  defined  by  the  Small 
Business  Administration,  FDA  has  no 
data  on  the  number  of  products  that  will 
meet  the  proposed  standard  and  that, 
therefore,  may  need  to  be  relabeled. 

As  discussed  in  section  IV.C  of  this 
document,  FDA  has  estimated  the 


average  relabeling  costs  per  product  for 
firms  to  be  $4,300,  $2,000,  and  $120,  for 
a  12-month,  24-month,  and  36-month 
compliance  period,  respectively.  Using 
these  average  relabeling  costs  and  the 
"Model  for  Estimating  the  Impacts  of 
Regulatory  Costs  on  the  Survival  of 
Small  Businesses"  (Ref.  2),  the 
possibility  of  a  small  firm  closing  due  to 
this  standard  of  identity  regulation  can 
be  estimated,  ff  the  compliance  period 
is  12  mbnths  in  length,  die  model 
predicts  that  approximately  6  firms  with 
less  than  500  employees  are  likely  to  go 
out  of  business.  For  the  24-month 
compliance  period  and  the  36-month 
compliance  pmiod,  it  is  expected  that 
no  firms  are  likely  to  go  out  of  business. 

FDA  received  no  comments  on  the 
effects  of  the  proposed  rule  on  small 
businesses  or  on  the  length  of  the 
compliance  period.  Because  so  many 
small  entities  are  in  the  industry,  we 
believe  that  the  final  rule  establishing  a 
standard  of  identity  will  have  a 
significant  economic  impact  on  a 
substantial  number,  of  small  businesses. 

VI.  Federalism 

FDA  has  analyzed  this  final  rule  in 
accordance  with  the  principles  set  forth 
in  Executive  Order  13132.  FDA  has 
determined  that  the  rule  does  not 
contain  policies  that  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  National 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Accordingly,  we 
have  concluded  that  the  rule  does  not 
contain  policies  that  have  federalism 
implications  as  defined  in  the  Executive 
order  and,  consequently,  a  federalism 
impact  statement  is  not  required. 

Vn.  Environmental  Impact 

FDA  has  previously  considered  the 
environmental  effects  of  this  rule,  as 
announced  in  the  proposed  rule  (62  FR 
10781  at  10785,  March  10,  1997).  No 
new  information  or  comments  have 
been  received  that  would  affect  our 
previous  determination  that  there  is  no 
significant  impact  on  the  human 
environment  and  that  an  environmental 
impact  statement  is  not  required. 

Vm.  The  Paperwork  Reduction  Act  of 
1995 

In  the  proposal,  FDA  stated  its 
tentative  conclusion  that  the  proposed 
rule  contains  no  reporting, 
recordkeeping,  labeling,  or  third  party 
disclosure  requirements  and  asked  for 
comments  on  whether  the  proposed  rule 
imposed  any  paperwork  burden.  No 
comments  were  received  addressing  the 
question  of  paperwork  burden.  FDA 


concludes  that  the  labeling 
requirements  in  this  document  are  not 
subject  to  review  by  the  Office  of 
Management  and  Budget  because  they 
do  not  constitute  a  "collection  of 
information"  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.).  Rather,  the  labeling  statements 
are  a  "public  disclosine  of  information 
originally  supplied  by  the  Federal 
Government  to  the  recipient  for  the 
purpose  of  disclosure  to  the  public"  (5 
CFR  1320(c)(2)). 

IX.  References 

The  following  references  have  been 
placed  on  display  at  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville,  MD  20852. 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

1.  "FDA  Labeling  Cost  Model,  Fihal 
Report; "  M.  K.  Muth,  E.  C.  Gledhill,  and  S. 
A.  Kams;  RTI,  Health.  Social,  and  Economics 
Research,  Research  Triangle,  NC;  April  2002. 
,    2.  "Model  for  Estimating  the  Impacts  for 
Regulatory  Costs  on  the  Survival  of  Small 
Businesses  and  its  Application  to  Four  FDA- 
Regulated  Industries,"  final  report.  Eastern 
Research  Group,  July.  2002. 

List  of  Subjects  in  21  CFR  Part  163 

Cacao  products.  Food  grades  and 
standards. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  163  is 
amended  as  follows: 

PART  163-CACAO  PRODUCTS 

1.  The  authority  citation  for  21  CFR 
part  163  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321.  331.  341.  343. 
348.  371.  and  379(e). 

2.  Section  163.124  is  added  to  subpart 
B  to  read  as  follows: 

§163.124    White  chocolata. 

(a)  Description.  (1)  White  chocolate  is 
the  solid  or  semiplastic  food  prepared 
by  intimately  mixing  and  grinding  cacao 
fat  with  one  or  more  of  the  optional 
dairy  ingredients  specified  in  paragraph 
(b)(2)  of  this  section  and  one  or  more 
optional  nutritive  carbohydrate 
sweeteners  and  may  contain  one  or 
more  of  the  other  optional  ingredients 
specified  in  paragraph  (b)  of  this 
section.  White  chocolate  shall  be  free  of 
coloring  material. 

(2)  white  chocolate  contains  not  less 
than  20  percent  by  weight  of  cacao  fat 
as  calculated  by  subtracting  from  the 
weight  of  the  total  fat  the  weight  of  the 
milkfat,  dividing  the  result  by  the 
weight  of  the  finished  white  chocolate. 
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and  multiplying  the  quotient  by  100. 
The  finished  white  chocolate  contains 
not  less  than  3.5  percent  by  weight  of 
milkfat  and  not  less  than  14  percent  by 
weight  of  total  milk  solids,  calculated  by 
using  only  those  dairy  ingredients 
specified  in  paragraph  (b){2)  of  this 
section,  and  not  more  than  55  percent 
by  weight  ni^ritive  carbohydrate 
sweetener. 

(b)  Optional  ingredients.  The 
following  safe  and  suitable  ingredients 
may  be  used: 

(1)  Nutritive  carbohydrate  sweeteners; 

(2)  Dairy  ingredients: 

(i)  Cream,  milkfat,  butter; 

(ii)  Milk,  dry  whole  milk, 
concentrated  milk,  evaporated  milk, 
sweetened  condensed  milk; 

(iii)  Skim  milk,  concentrated  skim 
milk,  evaporated  skim  milk,  sweetened 
condensed  skim  milk,  nonfat  dry  milk; 

(iv)  Concentrated  buttermilk,  dried 
buttermilk;  and        j 

(v)  Malted  milk; 

(3)  Emulsifying  agents,  used  singly  or 
in  combination,  the  total  amount  of 
which  does  not  exceed  1.5  percent  by 
weight; 

(4)  Spices,  natural  and  artificial 
flavorings,  ground  whole  nut  meats, 
ground  coffee,  dried  malted  cereal 
extract,  salt,  and  other  seasonings  that 
do  not  either  singly  or  in  combination 
impart  a  flavor  that  imitates  the  flavor 
of  chocolate,  milk,  or  butter; 

(5)  Antioxidants;  and 

(6)  Whey  or  whey  products,  the  total 
amount  of  which  does  not  exceed  5 
percent  by  weight. 

(c)  Nomenclature.  The  name  of  the 
food  is  "white  chocolate"  or  "white 
chocolate  coating."  When  one  or  more 
of  the  spices,  flavorings,  or  seasonings 
specified  in  paragraph  (b)(4)  of  this 
section  are  used,  the  label  shall  bear  an 
appropriate  statement,  e.g.,  "Spice 

added",  "Flavored  with ",  or  "With 

added",  the  blank  being  filled  in 

with  the  common  or  usual  name  of  the 
spice,  flavoring,  or  seasoning  used,  in 
accordance  with  §  101.22  of  this 
chapter. 

(d)  Label  declaration.  Each  of  the 
ingredients  used  in  the  food  shall  be 
declared  on  the  label  as  required  by  the 
applicable  sections  of  parts  101  and  130 
of  this  chapter. 

Dated:  September  27.  2002. 
Margaret  M.  Dotzel, 
Associate  Commissioner  for  Policy. 
[FR  Doc.  02-25252  Filed  10-3-02:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 
[CG009-02-521] 

Safety  Zone;  Captain  of  ttte  Port 
Milwaukee  Zone 

agency:  Coast  Guard,  DOT. 
ACTION:  Notice  of  implementation  of 
regulation. 

summary:  The  Coast  Guard  is 
implementing  a  safety  zone  for  annual 
fireworks  displays  in  the  Captain  of  the 
Port  Milwaukee  Zone  during  October 
2002.  This  action  is  necessary  to 
provide  for  the  safety  of  life  and 
property  on  navigable  waters  during 
these  events.  These  zones  will  restrict 
vessel  traffic  from  a  portion  of  the 
Captain  of  the  Port  Milwaukee  Zone. 
DATES:  The  safety  zone  for  the 
Sheboygan  South  High  School 
Fireworks — Sheboygan,  WI 
(165.909(a)(29))  will  be  enforced  on 
October  3,  2002,  from  7:50  p.m.  until 
8:40  p.m.,  but  in  the  event  of  inclement 
weather  the  safety  zone  will  be  enforced 
from  7:50  p.m.  imtil  8:40  p.m.  on 
October  4,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marine  Science  Technician  Chief  Dave 
McClintock,  U.S.  Coast  Guard  Marine  ~ 
Safety  Office  Milwaukee,  at  (414)  747- 
7155 

SUPPLEMENTARY  INFORMATION:  The  Coast 
Guard  is  implementing  the  permanent 
safety  zone  in  33  CFR  165.909  (a)(29) 
(67  FR  44560,  July  3,  2002)  for  fireworks 
displays  in  the  Captain  of  the  Port 
Milwaukee  Zone  during  October  2002. 
The  following  safety  zone  is  in  effect  for 
fireworks  displays  occiuring  in  the    . 
month  of  October  2002: 

Sheboygan  South  High  School 
Fireworks — Sheboygan,  WI.  This  safety 
zone  will  be  enforced  on  October  3, 
2002,  fttjm  7:50  p.m.  until  8:40  p.m.  In 
the  event  of  inclement  weather  on 
October  3,  2002,  the  safety  zone  will  be 
enforced  from  on  October  4,  2002  from 
7:50  p.m.  until  8:40  p.m. 

In  order  to  ensure  the  safety  of 
spectators  and  transiting  vessels,  this 
safety  zone  will  be  in  effect  for  the 
duration  of  the  event.  Vessels  may  not 
enter  the  safety  zone  without 
permission  from  Captain  of  the  Port 
Milwaukee  Zone.  Requests  to  transit  the 
safety  zone  must  be  made  in  advance  by 
contacting  the  person  listed  in  FOR 
FURTHER  INFORMATKM  CONTACT  and  must 
be  approved  by  the  Captain  of  the  Port 
Milwaukee  before  transits  will  be 
authorized.  Spectator  vessels  may 


anchor  outside  the  safety  zone  but  are 
cautioned  not  to  block  a  navigable 
channel. 

Dated:  September  27,  2002. 
M.R.  DeVrira, 

Commander,  Coast  Guard,  Captain  of  the  Port 
Milwaukee. 

[FR  Doc.  02-25278  Filed  10-3-02;  8:45  am] 
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POSTAL  SERVICE 

39  CFR  Parts  952, 957, 958, 960, 962, 
964,  965 

Rules  of  Practice  Before  the  Judicial 
Officer 

agency:  Postal  service. 
action:  Final  rule. 

SUMMARY:  The  Postal  Service  is 
amending  the  Rules  of  Practice  in 
Proceedings  Relative  to  the  Program 
Fraud  Civil  Remedies  Act  to  reflect  the 
change  in  primary  responsibility  to 
investigate  violations  of  the  Program 
Fraud  Civil  Remedies  Act  from  the 
Postal  Inspection  Service  to  the  Postal 
Service  Inspector  General.  In  addition, 
these  rules  of  practice  as  well  as  the 
rules  of  practice  in  other  proceedings 
before  the  Judicial  Officer  are  being 
amended  to  correct  typographical  errors 
and  omissions  and  msike  other  technical 
changes. 

EFFECTIVE  DATE:  October  4,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  M.  Mego,  (703)  812-1905. 
SUPPLEMENTARY  INFORMATION:  As  part  of 
the  creation  of  the  Office  of  Inspector 
General  in  1996,  certain  functions  were 
transferred  from  the  Postal  Inspection 
Service  to  the  Postal  Service  Office  of 
Inspector  General.  Part  962  is  being 
revised  to  reflect  that  investigations 
imder  this  part  are  now  conducted  by 
the  Office  of  Inspector  General.  In 
addition,  these  rules  of  practice  as  well 
as  the  rules  of  practice  in  other 
proceedings  before  the  Judicial  Officer 
are  being  amended  to  correct 
typographical  errors  and  omissions  and 
make  other  technical  changes. 

These  revisions  are  changes  in  agency 
rules  of  practice  before  the  Judicial 
Oftcer  and  do  not  substantially  affiect 
any  rights  or  obligations  of  private 
parties.  Therefore,  it  is  appropriate  for 
their  adoption  by  the  Postal  Service  to 
become  effective  immediately. 

ListofSubiects  ^ 

39  CFR  Part  952 

Administrative  practice  and 
procedure.  Fraud,  Lotteries,  Postal 
Service. 
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39  CFR  Part  957 

Administrative  practice  and 
procedure.  Debarment,  Suspension, 
Postal  Service. 

39  CFR  Part  958 

Admimstrative  practice  and 
procedure.  Postal  Service. 

39  CFR  Part  960 

Administrative  practice  and 
procedure.  Claims,  Equal  Access  to 
Justice  Act,  Postal  Service. 

39  CFR  Part  962 

Administrative  practice  and 
procedure,  Fraud,  Program  Fraud  Civil 
Remedies  Act,  Postal  Service. 

39  CFR  Part  964 

Administrative  practice  and 
procedure,  Fictitious  names  or 
addresses.  Fraud,  Lotteries,  Postal 
Service. 

39  CFR  Part  965 

Administrative  practice  and 
procedure.  Mail  disputes.  Postal 
Service. 

PART  952— RULES  OF  PRACTICE  IN 
PROCEEDINGS  RELATIVE  TO  FALSE 
REPRESENTATION  AND  LOTTERY 
ORDERS 

The  Postal  Service  adopts 
amendments  to  39  CFR  part  952  as 
specffically  set  forth  below: 

1.  The  authority  citation  for  part  952 
continues  to  read  as  follows: 

Authority:  39  U.S.C.  204. 401.  3005,  3012, 
3016. 

§952.5    [AmendMq 

2.  Section  952.5  is  amended  by 
revising  "know"  to  read  "known"  in  the 
next  to  last  sentence  of  the  paragraph. 

S952^    [AmendMq 

3.  Section  952.33  is  amended  by 
revising  "Law  Librarian"  to  read 
"Librarian"  and  by  revising  "Law 
Library"  to  read  "Library". 

PART  957— RULES  OF  PRACTICE  IN 
PROCEEDINGS  RELATIVE  TO 
DEBARMENT  AND  SUSPENSION 
FROM  CONTRACTING 

The  Postal  Service  adopts 
amendments  to  39  CFR  part  957  as 
specifically  set  forth  below: 

1.  The  authority  citation  for  part  957 
continues  to  read  as  follows: 

Authority:  39  U.S.C.  204, 401. 

1967.2    [AiMndMl] 

2.  Section  957.2  is  amended  to  revise 
the  word  "Procurement"  to  read 
"Purchasing". 


PART  958— RULES  OF  PRACTICE  IN 
PROCEEDINGS  RELATIVE  TO  THE 
REFUSAL  TO  PROVIDE  POST  OFFICE 
BOX  OR  CALLER  SERVICE  AND  THE 
TERMINATION  OF  POST  OFFICE  BOX 
OR  CALL£R  SERVICE 

The  Postal  Service  adopts 
amendments  to  39  CFR  part  958  as 
specifically  set  forth  below: 

1.  The  authority  citation  for  part  958 
continues  to  read  as  follows: 

Authority:  39  U.S.C.  204,  401. 
§956.3    [AmMNM] 

2.  Section  958.3(d)  is  amended  by 
revising  "asgency"  to  read  "agency". 

PART  960— RULES  RELATIVE  TO 
IMPLEMENTATION  OF  THE  EQUAL 
ACCESS  TO  JUSTICE  ACT  IN  POSTAL 
SERVICE  PROCEEDINGS 

The  Postal  Service  adopts 
amendments  to  39  CFR  part  960  as 
specifically  set  forth  below: 

1.  The  authority  citation  for  part  960 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  504(c)(1);  39  U.S.C. 
204,  401(2). 

§960.3    [Amended] 

2.  Section  960.3(b)  is  amended  to 
revise  "preclued"  in  the  second 
sentence  to  read  "preclude". 

PART  962— RULES  OF  PRACTICE  IN 
PROCEEDINGS  RELATIVE  TO  THE 
PROGRAM  FRAUD  CIVIL  REMEDIES 
ACT 

The  Postal  Service  adopts 
amendments  to  39  CFR  part  962  as 
specifically  set  forth  below: 

1.  The  authority  citation  for  part  962 
continues  to  read  as  follows: 

Authority:  31  U.S.C.  Chapter  38:  39  U.S.C. 
401. 

§962.2    [AmandMl] 

2.  Section  962.2(d)  and  (m)  are 
revised  to  read  as  follows: 

§962^    Definitions. 

***** 

(d)  Investigating  Official  refers  to  the 
Inspector  General  of  the  United  States 
Postal  Service  or  any  designee  within 
the  Office  of  the  Inspector  General. 

***** 

(m)  Reviewing  Official  refets  to  the 
General  Counsel  of  the  Postal  Service  or 
any  designee  within  the  Law 
Department  who  serves  in  a  position  for 
wltich  the  rate  of  basic  pay  is  not  less 
than  the  iriinimntn  rate  payable  imder 
section  5376  of  tiUe  5  of  the  United 
States  Code. 


§962.12    [AmendMf] 

3.  Section  962.12(f)(1)  is  amended  by 
adding  "not"  after  "is". 

§962.13    [AmMKtod] 

4.  Section  962.13(f)(2)  is  amended  by 
revising  the  word  "marshall"  to  read 
"marshal"  wherever  it  appears. 

§962^1    [Amended] 

5.  Section  962.21(b)(4)  is  amended  by 
revising  ".hat"  to  read  "that". 

PART  964— RULES  OF  PRACTICE 
GOVERNING  DISPOSmON  OF  MAIL 
WITHHELD  FROM  DELIVERY 
PURSUANT  TO  39  U.S.C.  3003,  3004 

The  Postal  Service  adopts 
amendments  to  39  CFR  (>art  964  as 
specifically  set  forth  below: 

1.  The  authority  citation  for  part  964 
continues  to  read  as  follows: 

Authority:  39  U.S.C.  204,  401,  3003,  3004. 

§964>i    [Amended] 

2.  Section  964.1  is  amended  by 
adding  "States"  after  "United". 

§964.2    [Amended] 

3.  Section  964.2  is  amended  by 
removing  "Service"  after  "Postal". 

PART  965— RULES  bf  PRACTICE  IN 
PROCEEDINGS  RELATIVE  TO  MAIL 
DISPUTES 

The  Postal  Service  adopts 
amendments  to  39  CFR  part  965  as 
specifically  set  forth  below: 

1.  The  authority  citation  for  part  965 
continues  to  read  as  follows: 

Authority:  39  U.S.C.  204,  401. 

§  966 J    [Amended] 

2.  Section  965.3  is  amended  by 
removing  "475  L'Enfant  Plaza  West, 
SW..". 

Stanley  F.  Mint, 

Chief  Counsel,  Legislative. 

[FR  Doc.  02-25168  Filed  10-3-02;  8:45  am] 
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ENVIRONMENTAL  PROTECTKM 
AGENCY 

40  CFR  Part  52 
[IIA-«63-7213a:  A-1-FRL-7374-9] 

Approval  and  Promulgatton  Of  Ak 
Quality  hnptomantation  Plans; 
Maaaai  hiiaalli  Volalila  Organic 

Control  TachnolO0y  (RACT)  Plani 


AGENCY:  Environmental  Protection 
Agency  (EPA). 
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action:  Direct  final  rule. 


summary:  EPA  is  approving  several 
State  Implementation  Plan  (SIP) 
revisions  submitted  by  the 
Commonwealth  of  Massachusetts.  These 
revisions  establish  reasonably  available 
control  technology  (RACT)  requirements 
for  major  volatile  organic  compoimd 
(VOC)  sources.  The  intended  effect  of 
this  action  is  to  approve  these 
requirements  into  the  Massachusetts 
SIP.  EPA  is  taking  this  action  in 
accordance  withlJie  Clean  Air  Act 
(CAA). 

DATES:  This  direct  final  rule  will  be 
effective  December  3,  2002,  imless  EPA 
receives  relevant  adverse  conunents  by 
November  4,  2002.  If  EPA  receives 
relevant  adverse  comments,  we  will 
publish  a  timely  withdrawal  of  the 
direct  final  rule  in  the  Federal  Register 
informing  the  public  that  the  rule  will 
not  take  effect. 

ADDRESSES:  Comments  may  be  mailed  to 
David  Conroy,  Unit  Manager,  Air 
Quality  Planning,  Office  of  Ecosystem 
Protection  (mail  code  CAQ),  U.S. 
Environmental  Protection  Agency,  EPA 
New  England  Regional  Office,  One 
Congress  Street.  Suite  1100,  Boston,  MA 
02114-2023.  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours,  by  appointment  at  the 
Office  Ecosystem  Protection,  U.S. 
Environmental  Protection  Agency,  EPA 
New  England  Regional  Office,  One 
Congress  Street,  11th  floor,  Boston,  MA; 
Air  and  Radiation  Docket  and 
Information  Center,  U.S.  Environmental 
Protection  Agency,  Room  M-1500,  401 
M  Street,  (Mail  Code  6102),  SW., 
Washington,  DC  [the  Air  and  Radiation 
Docket  and  Information  Center,  U.S. 
Environmental  Protection  Agency, 
Room  M-1500,  401  M  Street,  (Mail  Code 
6102).  SW.,  Washington,  DC  20460  will 
be  closed  to  the  public  fit)m  close  of 
business  Friday,  August  9,  2002  until  it 
re-opens  Tuesday,  August  27,  2002  at  its 
new  location — Air  and  Radiation  Docket 
and  Information  Center,  U.S. 
Environmental  Protection  Agency, 
Room  B-108, 1301  Constitution 
Avenue.  (Mail  Code  6102T)  NW.. 
Washington  DC  20460];  and  Division  of 
Air  Quality  Control,  Department  of 
Environmental  Protection,  One  Winter 
Street,  8th  Floor,  Boston.  MA  02108. 

FOR  RIRTHER  MFORMATION  COffTACT: 
Anne  Arnold,  (617)  918-1047. 

SUPPLEMENTARY  MFORMATION:  This 
section  is  organized  as  follows: 

What  Action  Is  EPA  Taking? 
What  are  the  Relevant  Clean  Air  Act 
Requirements? 


What  is  a  Control  Techniques  Guideline 
(CTG)? 

How  has  Massachusetts  Addressed  the 
New  CTG  Categories? 

What  is  EPA's  Response  to  Massachusetts' 
Submittals  for  the  New  CTG  Categories? 

What  are  the  Regulations  and  Plan 
Approvals  Massachusetts  Submitted? 

Why  is  EPA  Approving  Massachusetts' 
Regulations  and  Plan  Approvals? 

What  is  the  Process  for  EPA  to  Approve 
These  SIP  Revisions? 

What  Action  Is  EPA  Taldng? 

EPA  is  approving  VOC  RACT  plan 
approvals  for  four  facilities  in  eastern 
Massachusetts.  EPA  is  also  approving 
Massachusetts'  VOC  RACT  regulation 
310  CMR  7.18  (17)  as  it  applies  to  the 
Boston-Lawrence- Worcester  (eastern 
Massachusetts)  ozone  nonattainment 
area.  In  addition,  EPA  is  also  approving 
negative  declarations  Massachusetts 
submitted  for  certain  VOC  source 
categories  and  is  determining  that 
Massachusetts  has  met  the  CAA  VOC 
RACT  requirements  for  the  aerospace 
coating  and  wood  fiuniture 
manufactiuing  soiuce  categories 
through  a  combination  of  measures  that 
are  already  federally  enforceable. 

What  Are  the  Relevant  Clean  Air  Act 
Requirements? 

Sections  182(b)(2)  and  184(b)  of  the 
Clean  Air  Act  contain  the  requirements 
relevant  to  today's  action.  42  U.S.C. 
sections  7511a(b)(2)  and  7511c(b). 
Section  182(b)(2)  requires  states  to 
adopt  RACT  rules  for  all  areas 
designated  nonattainment  for  ozone  and 
classified  as  moderate  or  above.  There 
are  three  parts  to  the  section  182Cb)(2) 
RACT  requirement:  (1)  RACT  for 
sources  covered  by  an  existing  Control 
Techniques  Guideline  (CTG) — i.e.,  a 
CTG  issued  prior  to  the  enactment  of  the 
1990  amendments  to  the  CAA:  (2)  RACT 
for  sources  covered  by  a  post-enactment 
CTG;  and  (3)  all  major  soiuces  not 
covered  by  a  CTG,  i.e.,  non-CTG 
sotuces. 

Pursuant  to  the  CAA  Amendments  of 
1990,  all  of  Massachusetts  was  classified 
as  serious  nonattainment  for  ozone. 
Specifically,  the  following  two  areas 
were  designated  as  serious  ozone  areas: 
the  Boston-Lawrrence- Worcester  (or 
eastern  Massachusetts)  area;  and  the 
Springfield  (or  western  Massachusetts) 
area.  See  56  FR  56694  (Nov.  6, 1991). 
These  areas  were,  thus,  subject  to  the 
section  182(b)(2)  RACT  requirement. 

In  addition,  Massachusetts  is  located 
in  the  Northeast  Ozone  Transport 
Region  (OTR).  The  Commonwealth  is, 
therefore,  subject  to  section  184(b)  of  the 
CAA.  Section  184(b)  requires  that  RACT 
be  implemented  in  the  entire  state  for 
all  VOC  sources  covered  by  a  CTG 


issued  before  or  after  the  enactment  of 
the  CAA  Amendments  of  1990  and  for 
all  major  VOC  sources  (defined  as  50 
tons  per  year  for  sources  in  the  OTR). 

What  Is  a  Control  Techniques 
Guideline  (CTG)? 

A  CTG  is  a  doaunent  EPA  issues 
which  establishes  a  "presiunptive 
norm"  for  RACT  for  a  specific  VOC 
source  category.  Under  the  pre-amended 
CAA,  EPA  issued  CTG  dociunents  for  29 
categories  of  VOC  somces.  Section  183 
of  the  CAA  requires  that  EPA  issue  13 
new  CTGs.  Appendix  E  of  the  General 
Preamble  of  Tide  I  (57  FR  18077)  lists 
the  categories  for  which  EPA  plans  to 
issue  new  CTGs. 

On  November  15, 1993,  EPA  issued  a 
CTG  for  Synthetic  Organic  Chemical 
Manufactiuing  Industry  (SOCMI) 
Distillation  Operations  and  Reactor 
Processes.  Also,  on  August  27, 1996, 
EPA  issued  a  CTG  for  shipbuilding  and 
repair  operations.  On  May  26, 1996, 
EPA  issued  a  CTG  for  wood  finnitxue 
finishing  operations.  Fiuthermore,  on 
March  27, 1998,  EPA  issued  a  CTG  for 
aerospace  coating  operations. 

How  Has  Massachusetts  Addressed  the 
New  CTG  Categories? 

In  response  to  the  requirements  to 
adopt  RACT  for  all  sources  covered  by 
a  new  CTG,  Massachusetts  submitted 
negative  declarations  to  EPA  for  the 
shipbuilding  and  repair  operations  and 
the  SOCMI  reactor  processes  CTG 
categories.  Through  these  negative 
declarations,  Massachusetts  is 
confirming  that  there  are  no  sources  in 
the  Commonwealth  that  would  be 
subject  to  a  rule  for  these  categories. 

In  addition,  for  the  SOCMI  distillation 
processes  CTG  category,  Massachusetts 
stated  in  a  letter,  dated  April  16, 1999, 
that  Solutia  Incorporated,  in 
Springfield,  is  subject  to  this  CTG.  The 
letter  also  states  that  VOC  emissions  at 
this  facility  are  ourently  controlled  by 
a  pollution  control  system  with  a 
required  control  efficiency  of  more  than 
85  percent  and  that  this  control 
reqiiirement  was  determined  to  be  best 
available  control  technology  (BACT)  in 
a  federally  enforceable  plan  approval 
issued  pursuant  to  310  CMR  7.02. 

Furthermore,  for  the  wood  products 
CTG  category,  Massachusetts  submitted 
a  letter,  (kted  July  24,  2002,  stating  that 
there  are  six  facilities  in  Massachusetts 
that  exceed  the  25  ton  per  year  (tpy) 
applicability  threshold  for  the  wood 
furniture  CTG.  Three  of  these  facilities 
(Athol  Table.  Mark  Richey  Woodwork, 
and  Adden  Fiuniture)  are  subject  to  310 
CMR  7.18(23),  "Wood  Products  Surface 
Coating."  This  rule  applies  to  50  tpy 
facilities  and  was  approved  into  the 
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Massachusetts  SEP  on  September  3, 1999 
(64  FR  48297).  In  addition,  one  of  the 
six  facilities,  Nichols  and  Stone,  is 
subject  to  310  CMR  7.18(17), 
"Reasonable  Available  Control 
Technology."  RACT  was  determined  for 
this  facility  several  years  prior  to  the 
issuance  of  EPA's  wood  fumitiue  CTG 
and  was  submitted  to  EPA  as  a  single 
source  SIP  revision  on  July  19, 1993. 
EPA  approved  this  SIP  revision  on 
January  6, 1995  (60  FR  2017).  Also, 
Massachusetts  has  issued  the  remaining 
two  wood  furniture  facilities  (Saloom 
Furniture  and  Eureka  Manufacturing) 
federally  enforceable  BACT  plan 
approvals  pursuant  to  310  CMR  7.02. 
These  BACT  plan  approvals  contain  the 
same  emission  limitations  as  those 
included  in  the  wood  fumitiu^  CTG. 

Finally,  for  the  aerospace  CTG, 
Massachusetts  submitted  a  letter,  dated 
July  24,  2002,  stating  that  there  are  two 
facilities  in  Massachusetts  that  exceed 
the  25  tpy  applicability  threshold  of  the 
aerospace  CTG.  They  are  General 
Electric  in  Ljnm  and  Raytheon  in 
Lowell.  The  coating  operations  at  these 
two  facilities  are  covered  by 
Massachusetts'  miscellaneous  metal 
parts  and  products  coating  regulation, 
310  CMR  7.18(11).  Also,  the  degreasing 
emissions  at  these  two  facilities  are 
covered  by  Massachusetts'  degreasing 
regulation  310  CMR  7.18(8).  Both  310 
CMR  7.18(11)  and  310  CMR  7.18(8)  have 
been  approved  into  the  Massachusetts 
SIP.  See  58  FR  34911  (June  30, 1993). 

What  Is  EPA's  Response  to 
Massachusetts'  Submittals  for  the  New 
CTG  Categories? 

EPA  is  approving  Massachusetts' 
negative  declarations  as  meeting  the 
CAA  section  182(b)(2)  and  section 
184(b)  requirements,  as  applicable,  for 
the  shipbuilding  and  repair  operations 
and  SCKUMI  reactor  processes  CTG 
categories.  However,  if  evidence  is 
submitted  by  November  4,  2002  that 
there  are  existing  sources  within 
Massachusetts  that  would  be  covered  by 
the  CTGs  for  these  same  categories,' 
EPA  would  consider  such  comments 
adverse  and  we  would  withdraw  this 
approval  action  on  that  negative 
declaration. 

For  the  SOCMI  reactor  distillation 
operations  CTG  category,  the  only 


<  The  shipbuilding  CTG  applies  to  facilities  that 
emit  50  tons  of  VCX^  or  more  per  year.  The 
applicability  of  the  SOCMI  reactors  CTG  is  more 
complicated  as  it  is  determined  on  a  per  vent  basis. 
For  complete  details  on  determining  applicability 
for  this  CTG,  see  pages  D-2  and  D-3  of  "Control 
of  Volatile  Organic  Compound  Emissions  from 
Reactor  Processes  and  Distillation  Operations 
Processes  in  the  Synthetic  Organic  Chemical 
Manufacturing  Industry,"  EPA-450/4-91-031. 
August  1993. 


source  in  Massachusetts  subject  to  this 
CTG  is  meeting  an  85  percent  control 
requirement  which  was  determined  to 
be  BACT  in  a  federally  enforceable  plan 
approval.  EPA  agrees  that  Massachusetts 
has  met  the  VOC  RACT  requirements  for 
this  soiuce  category. 

For  the  wood  furniture  and  aerospace 
CTG  categories,  Massachusetts  has 
imposed  requirements  on  the  six 
facilities  that  are  subject  to  the  wood 
furniture  CTG  and  on  the  two  facilities 
that  are  subject  to  the  aerospace  CTG 
through  a  combination  of  measures  (i.e., 
VOC  regulations  and  BACT  and  RACT 
plan  approvals)  that  are  already 
federally  enforceable.  EPA  has 
evaluated  these  measures  and  has  found 
that  they  are  generally  consistent  with 
the  applicable  CTGs.  Therefore,  EPA  is 
approving  these  measures  as  meeting 
RACT  for  the  aerospace  and  wood 
furniture  CTG  categories.  The  specific 
requirements  imposed  on  the  aerospace 
and  wood  furniture  facilities  and  EPA's 
evaluation  of  these  requirements  are 
detailed  in  a  memorandum  dated 
August  20,  2002,  entitied  "Technical 
Support  Document — Massachusetts — 
VOC  RACT  "  (TSD).  The  TSD,  as  well  as 
the  various  plan  approvals  on  which 
EPA  is  relying  to  enforce  RACT,  are 
available  in  the  docket  supporting  this 
action. 

What  Are  the  Regulations  and  Plan 
Approvak  Massachusetts  Submitted? 

On  February  17, 1993,  Massachusetts 
submitted  310  CMR  7.18(17) 
"Reasonable  Available  Control 
Technology."  In  addition, 
Massachusetts  subsequently  submitted 
SIP  revisions  for  the  following  foiu 
facilities  which  are  subject  to  310  CMR 
7.18(17); 

•  Bamet  Corporation  of  Peabody; 

•  Rex  Finishing  Incorporated  ot 
Peabody; 

•  Norton  Company  of  Worcester;  and 

•  Gillette  Company's  Andover 
Manufacturing  Center. 

Massachusetts'  regulation  and  the 
plan  approvals  for  the  four  facilities 
listed  above  are  discussed  in  more  detail 
below.  • 

310  CMR  7.18(17),  Reasonable 
Available  Control  Technology 

This  regulation  describes  a  process  by 
which  RACT  can  be  defined,  but  does 
not  specifically  define  RACT  for  each 
source  applicable  to  the  regulation. 
Therefore,  in  order  to  receive  full 
approval.  Massachusetts  must  define, 
^d  EPA  must  approve.  RACT  for  all  of 
the  sources  that  are  subject  to  310  CMR 
7.18(17).  EPA  previously  approved  this 
rule  for  the  Springfield  ozone 
nonattainment  area.  See  64  FR  48297 


(September  3. 1999).  In  this  rulemaking. 
EPA  noted  that  there  were  sources  in 
the  eastern  Massachusetts  ozone 
nonattainment  area  for  which  EPA  had 
not  yet  approved  RACT  plans  and  that 
EPA  would  address  310  CMR  7.18(17) 
for  the  eastern  Massachusetts  area  in  a 
separate  rulemaking,  along  with  the 
case-specific  RACT  determinations. 
Massachusetts  has  defined  RACT  for 
Bamet.  Rex  Finishing.  Gillette,  and 
Norton  as  described  below. 

Bamet  and  Rex  Finishing 

On  April  16, 1999.  Massachusetts 
submitted  VOC  RACT  plan  approvals 
for  Bamet  and  Rex  Finishing  to  EPA  as 
a  SIP  revision.  At  these  facilities,  VOCs 
are  emitted  from  leather  finishing 
operations.  Massachusetts  determined 
that  implementing  low  VOC  coatings 
and  certain  work  practice  and 
equipment  standards  represent  RACT 
for  Bamet  and  Rex  Finishing.  The  plan 
approvals  require  these  facilities  to  meet 
specific  emission  limitations  and  to 
maintain  daily  records  in  order  to 
demonstrate  compliance  with  these 
limits. 

Gillette 

On  October  7, 1999,  Massachusetts 
submitted  a  VOC  RACT  plan  approval 
for  Gillette  to  EPA  as  a  SIP  revision. 
Gillette  manufactures  shaving  cream 
and  deodorants  at  its  Andover, 
Massachusetts  facility.  The  majority  of 
VOC  emissions  from  the  facility  are 
hydrocarbon  propellants  {e.g., 
isobutane)  and  ethanol  solvents  from 
aerosol  propellant  filling.  The  plan 
approval  requires  Gillette  to  use  through 
the  valve  filling  (TTV)  for  all  products 
that  can  be  successfully  TTV-fiUed. 
TTV-filling  is  ciurently  recognized  as 
the  lowest-emitting  aerosol  filling 
process  available.  The  plan  approval 
also  caps  VOC  emissions  to  a  maximum 
of  150  tons  per  rolling  12  month 
calendar  period  and  50  tons  per  month. 
Additionally,  the  plan  approval  requires 
Gillette  to  implement  a  leak  detection 
and  repair  program.  Finally,  the  plan 
approval  also  sets  recordkeeping, 
reporting,  and  testing  requirements. 

Norton 

On  October  7, 1999.  Massachusetts 
submitted  a  VOC  RACT  plan  approval 
for  Norton  Company  to  EPA  as  a  SIP 
revision.  Norton  is  a  manufacturer  of 
abrasive  products,  ceramic  grinding 
wheels,  and  high  performance 
refractories.  VOCs  are  emitted  in  the 
manufacture  of  these  products.  Norton 
has  reduced  its  VOC  emissions  by  using 
material  substitution,  reformulation. 
emission  controls,  good  housekeeping 
and  better  operating  practices.  The  plan 
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approval  requires  Norton  to  meet 
several  enforceable  short  and  long  term 
RACT  limits  which  are  specified  and 
tracked  by  business  unit  or  similar  unit 
operation.  In  addition,  the  plan 
approval  also  sets  the  appropriate 
recordkeeping,  reporting,  and  testing 
requirements  in  order  to  demonstrate 
compliance  with  these  emission  limits. 

In  addition  to  the  SIP  revisions 
submitted  for  the  four  facilities 
discussed  above,  Massachusetts  also 
submitted  documentation  regarding  two 
other  facilities  subje<:t  to  310  CMR 
7.18(17),  namely  Polaroid  of  Waltham 
and  Globe  Manufacturing  of  Fall  River. 
The  VOC  RACT  plan  approval 
submitted  for  Polaroid  on  April  16, 1999 
was  subsequently  superseded  by  two 
federally  enforceable  BACT  plan 
approvals  that  were  issued  to  Polaroid 
on  December  22, 1999  and  September 
15,  2000.  When  taken  together,  these 
two  BACT  plan  approvals  cover  all  of 
the  processes  that  were  included  in  the 
previously  issued  RACT  plan  approval. 
In  addition,  the  BACT  plan  approvals 
require  emission  reductions  above  and 
beyond  those  required  by  the  RACT 
plan.  Therefore,  in  a  letter  dated  July  24, 
2002,  the  Massachusetts  DEP  withdrew 
its  April  16. 1999  SIP  revision  request 
for  Polaroid.  In  addition,  Massachusetts 
submitted  dociunentation  showing  that 
the  three  VOC  emitting  processes  at 
Globe  (the  reaction  spin  process;  the  dry 
spin  process;  and  the  rubber  fiber 
process)  are  subject  to  federally 
enforceable  requirements  contained  in 
two  BACT  plan  approvals  issued  to  the 
facility  on  June  6, 1996  and  November 
24, 1997. 


Why  Is  EPA  ApproTing  Massachusetts' 
Regulations  and  Plan  Approvals? 

EPA  has  evaluated  the  plan  approvals 
submitted  for  the  facilities  listed  above 
and  has  found  that  these  plan  approvals 
are  consistent  with  EPA  guidance  and 
impose  RACT  at  these  facilities. 
Therefore,  EPA  is  approving  the  plan 
approvals  for  Bamet,  Rex,  Gillette,  and 
Norton  into  the  Massachusetts  SIP.  EPA 
has  also  evaluated  Massachusetts  310 
CMR  7.18(17)  and  has  found  that  this 
regulation  is  generally  consistent  with 
EPA  guidance,  with  the  exception 
discussed  above,  and  requires  RACT  to 
be  developed  at  the  facilities  covered  by 
the  CAA.  Since  Massachusetts  has, 
however,  adequately  addressed  all  of 
the  applicable  sources  in  the  eastern 
Massachusetts  serious  ozone 
nonattainment  area  required  to  have 
RACT,  EPA  is  approving  this  regulation 
as  meeting  the  CAA  requirements  for 
this  area.  Finally,  EPA  has  evaluated 
BACT  plan  approvals  issued  imder  310 
CMR  7.02  and  has  determined  that  they 


impose  a  level  of  control  at  least 
equivalent  to  RACT. 

The  specific  requirements  of  the  plan 
approvads  and  of  Massachusetts  310 
CMR  7.18(17)  and  EPA's  evaluation  of 
these  requirements  are  detailed  in  the 
TSD. 

Although  EPA  is  not  incorporating  the 
BACT  plan  approvals  issued  under  310 
CMR  7.02  into  the  SIP,  because  they  are 
already  federally  enforceable  iinder  the 
SIP-approved  section  7.02,  these  plan 
approvals  are  available  for  inspection  in 
the  docket  supporting  this  action. 

What  Is  the  Process  for  EPA  To 
Approve  These  SIP  Revisions? 

The  EPA  is  publishing  this  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  the  proposed 
rules  section  of  this  Federal  Register 
publication,  EPA  is  publishing  a 
separate  docimient  that  will  serve  as  the 
proposal  to  approve  the  SIP  revision 
should  EPA  receive  relevant  adverse 
comments.  This  action  will  be  effective 
December  3,  2002  without  further  notice 
unless  the  EPA  receives  relevant 
adverse  comments  by  November  4, 
2002. 

If  the  EPA  receives  such  comments, 
then  EPA  will  publish  a  dociunent    - 
withdrawing  the  final  rule  and 
informing  the  public  that  the  rule  will 
not  take  effect.  EPA  will  then  address  all 
public  comments  in  a  subsequent  final 
rule  based  on  the  proposed  rule.  The 
EPA  will  not  institute  a  second 
comment  period.  Parties  interested  in 
commenting  should  do  so  at  this  time. 
If  EPA  receives  no  such  comments,  the 
public  is  advised  that  this  rule  will  be 
effective  on  December  3,  2002  and  EPA 
will  take  no  further  action  on  the 
proposed  rule.  Please  note  that  if  EPA 
receives  adverse  comment  on  an 
amendment,  paragraph,  or  section  of 
this  rule  and  if  that  provision  may  be 
severed  from  the  remainder  of  the  rule, 
EPA  may  adopt  as  final  those  provisions 
of  the  nile  that  are  not  the  subject  of  an 
adverse  comment. 

Final  Action:  EPA  is  approving  the 
VOC  RACT  plan  approvals  for  Bamet, 
Rex  Finishing.  Gillette  Company,  and 
Norton  Company.  EPA  is  also  approving 
Massachusetts'  VOC  RACT  regulation 
310  CMR  7.18  (17)  as  it  applies  to  the 
eastern  Massachusetts  ozone 
nonattainment  area.  In  addition,  EPA  is 
approving  Massachusetts'  negative 
declarations  for  the  shipbuilding  and 
repair  operations  and  SOCMI  reactor 
processes  CTG  categories.  EPA  is  also 
approving  the  Solutia  BACT  permit  as 
meeting  the  CAA  VOC  RACT 
requirements  for  the  SOCMI  distillation 


reactors  category.  Finally,  EPA  is 
approving  a  combination  of  already 
federally  enforceable  measures  (namely, 
the  VOC  RACT  regulations  and  the 
RACT  and  BACT  plan  approvals 
discussed  above)  as  meeting  the  CAA 
VOC  RACT  requirements  for  the 
aerospace  and  wood  fumitiue 
manufactviring  operations  CTG 
categories. 

m.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use"  (66  FR  28355,  May 
22.  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  nimiber  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
imder  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249.  November  9.  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  states, 
on  the  relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999),  because  it  merely 
approves  a  state  rule  implementing  a 
federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
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Risks"  (62  FR  19885.  April  23. 1997), 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  state  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA.  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
biuden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.) 

The  Congressional  Review  Act,  5 
U.S.C.  section  801  et  seq..  as  added  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996, 
generally  provides  that  before  a  rule 
may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  alter  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  section  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  December  3, 
2002.  Interested  parties  should 
comment  in  response  to  the  proposed 


rule  rather  than  petition  for  judicial 
review,  unless  the  objection  arises  after 
the  comment  period  allowed  for  in  the 
proposal.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  See  section 
307(b)(2). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Ozone,  Volatile  organic 
compounds. 

Dated:  September  3,  2002. 
Robert  W.  Vaniey, 
Regional  Administrator,  EPA  New  England. 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

J  uljpM  I W    MMaac  hu— 111 

2.  Section  52.1120  is  amended  by 
adding  paragraph  (c)(129)  to  read  as 
follows: 

152.1120    Identification  of  plan. 

*        •        •        •        • 

(c)*  •  * 

(129)  Revisions  to  the  State 
Implementation  Plan  submitted  by  the 
Massachusetts  Department  of 
Environmental  Protection  on  February 
17, 1993,  April  16, 1999,  and  October  7. 
1999. 

(i)  Incorporation  by  reference. 

(A)  310  CMR  7.18(17)  "Reasonable 
Available  Control  Technology,"  as  it 
applies  4o  the  eastern  Massachusetts 
ozone  nonattainment  area,  effective  in 
the  Commonwealth  of  Massachusetts  on 
February  12, 1993. 

(B)  Plan  Approval  issued  by  the 
Massachusetts  Department  of 


Environmental  Protection  to  the  Gillette 
Company  Andover  Manufacturing  Plant 
on  June  17. 1999. 

(C)  Plan  Approval  issued  by  the 
Massachusetts  Department  of 
Environmental  Protection  to  Norton 
Company  on  August  5. 1999  and  letter 
from  the  Massachusetts  Department  of 
Enviroiunental  Protection,  dated 
October  7,  1999,  identifying  the 
effective  date  of  this  plan  approval. 

(D)  Plan  Approval  issued  by  the 
Massachusetts  Department  of 
Envirormiental  Protection  to  Rex 
Finishing  Incorporated  on  May  10, 1991 
and  letter  from  the  Massachusetts 
Department  of  Environmental 
Protection,  dated  April  16, 1999, 
identifying  the  effective  date  of  this  plan 
approval. 

(E)  Plan  Approval  issued  by  the 
Massachusetts  Department  of 
Environmental  Protection  to  Bamet 
Corporation  on  May  14, 1991. 

(ii)  Additional  materials. 

(A)  Letter  from  the  Massachusetts 
Department  of  Environmental 
Protection,  dated  April  16, 1999, 
submitting  negative  declarations  for 
certain  VOC  source  categories. 

(B)  Letter  from  the  Massachusetts 
Department  of  Environmental 
Protection,  dated  July  24,  2002. 
discussing  wood  furniture 
manufacturing  and  aerospace  coating 
requirements  in  Massachusetts. 

(C)  310  CMR  7.02  BACT  plan 
approvals  issued  by  the  Massachiisetts 
Department  of  Environmental  Protection 
to  Solutia.  Saloom  Fiuiiituro.  Eureka 
Manufacturing,  Moduform,  Polaroid, 
and  Globe. 


3.  In  §  52.1167,  Table  52.1167  is 
amended  by  adding  new  entries  to 
existing  state  citation  for  310  CMR 
7.18(17). 


}S2.1167    EPA 
Stale  raguMiona. 


62184  Federal  Register / Vol.  67,  No.  193 /Friday.  October  4,  2002 /Rules  and  Regulations 


Table  52.1167— EPA-Approved  Massachusetts  Regulations 


State  citation 


Title/Subject 


Date  sub-  Date  ap-         patiarai  Rpo- 

'"st^e"'  ^1?a!^        SS^i^ 


52.1120(c) 


Comments/unap- 
proved  sections 


31 0  CMR  7. 1 8(  1 7)      Reasonabte  Available  Con-     2/1 7/93 
trd  Technology. 


10/4/02 


[Insert  FR  ci- 
tation from 
published 
date]. 


31 0  CMR  7. 1 8(1 7)      Reasonable  Available  Con-     1 0/7/99 
trol  Technology. 

310  CMR  7.18(17)      Reasonabte  Available  Con-     10/7/99 
trol  Technology. 

31 0  CMR  7. 1 8(  1 7)      Reasonabte  Availabte  Con-     4/1 6/99 
trol  Technology. 

310  CMR  7.18(17)      Reasonabte  Availabte  Con-     4/16/99 
trol  Technology. 


10/4/02 [Insert  FR  ci- 
tation from 
published 
date]. 

10/4/02 [Insert  Ffl  ci- 
tation from 
published 
date]. 

10/4/02 [Insert  Fflci- 

j  tation  from 

published 
date]. 

10/4/02 .-:    [Insert  FW  ci- 
tation from 
publisfied 
date]. 


129  /^pprov6s  VOC 

RACT  require- 
ments for  the 
eastern  Massa- 
chusetts ozone 
nonattainment  - 
area.  (Tf>ese  re- 
quirements were 
previously  ap- 
proved for  ttie 
western  Massa- 
chusetts ozone 
nonattainment 
area.) 

129 VOC  RACT  plan  ap- 
proval for  Gilette. 

129 VOC  RACT  plan  ap- 
proval for  Norton. 

129 .7. VOC  RACT  plan  ap- 
proval for  Rex. 

129 VOC  RACT  plan 

Available  for 
Bamet. 


[FR  Doc.  02-25158  Filed  10-3-02:  8:45  am) 
BILUNG  CODE  6560-50-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 

[MA-075-7209a;  A-1-FRL-7374-7] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Massachusetts;  Approval  of  PM10 
State  Implementation  Plan  (SIP) 
Revisions  and  Designation  of  Areas  for 
Air  Quality  Planning  Purposes 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  approving  a  State 
Implementation  Plan  revision  submitted 
by  the  Commonwealth  of 
Massachusetts.  This  revision  replaces 
the  standard  for  total  suspended 
particulates  (TSP)  with  a  standard  for 
particulate  matter  with  a  mean 
aerodynamic  diameter  of  10  microns  or 
less  (PMIO)  as  the  National  Ambient  Air 


Quality  Standard  for  particulates.  EPA 
also  proposes  to  redesignate  several 
areas  of  the  state  from  "nonattainment" 
for  TSP  to  "cannot  be  classified."  This 
action  is  being  taken  in  accordance  with 
the  Clean  Air  Act. 

DATES:  This  direct  final  rale  is  effective 
on  December  3,  2002,  without  further 
notice,  luiless  EPA  receives  relevant 
adverse  comment  by  November  4,  2002. 
If  EPA  receives  any  relevant  adverse 
comments,  EPA  will  publish  a  timely 
withdrawal  of  the  direct  final  rale  in  the 
Federal  Register  and  inform  the  public 
that  the  rale  will  not  take  effect. 

ADDRESSES:  Comments  may  be  mailed  to 
Steven  Rapp,  Manager,  Air  Permits 
Program  Unit  (mail  code  CAP),  U.S. 
Enviroiunental  Protection  Agency,  EPA-- 
New  England,  One  Congress  Street, 
Suite  1100,  Boston.  MA  02114-2023. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hoius,  by  appointment  at  the  Office  of 
Ecosystem  Protection,  U.S. 
Environmental  Protection  Agency,  EPA- 
New  England,  One  Congress  Street,  11th 
floor,  Boston,  MA;  and  the  Division  of 


Air  (Quality  Control,  Department  of 
Environmental  Protection,  One  Winter 
Street,  8th  Floor,  Boston,  MA  02108. 
FOR  FURTHER  INFORMATION  CONTACT:  Ian 
D.  Cohen,  (617)  918-1655. 
SUPPLEMENTARY  INFORMATION:  On  July 
25, 1990,  the  Conunonwealth  of 
Massachusetts  submitted  a  formal 
revision  to  its  State  Implementation 
Plan  (SIP).  On  October  1, 1990, 
Massachusetts  submitted  additional 
information  and  requested  that  all  areas 
designated  as  nonattainment  for  Total ' 
Suspended  Particulates  (TSP)  be 
redesignated  to  "Cannot  be  Classified." 
The  SIP  revision  consists  of  changes  to 
Massachusetts  Rules  310  CMR  6.04, 
7.00,  8.02  and  8.03. 

I.  Summary  of  SIP  Revision 

Why  is  This  Action  Necessary? 

On  July  1, 1987,  EPA  promulgated 
revised  National  Ambient  Air  Quality 
Standards  (NAAQS)  for  particulate 
matter,  based  upon  measiuement  of 
particles  having  a  mean  aerodynamic 
diameter  of  10  microns  or  less  (PMIO) 
(52  FR  24634).  The  revised  standards 
replace  TSP  as  the  national  particulate 
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standard.  In  1990,  Massachusetts 
submitted  a  SIP  revision  which  adopted 
the  PMlO  standard  and  made  other 
changes  in  their  program  to  reflect  the 
new  PMIO  NAAQS.  Massachusetts 
submitted  this  change  as  part  of  a  larger 
package  which  also  contained  changes 
to  their  New  Source  Review  program.  At 
that  time,  although  some  areas  in 
Massachusetts  were  not  in  attainment 
for  TSP,  no  exceedences  of  the  PMIO 
standard  were  monitored. 
Massachusetts  has  also  requested  that 
EPA  redesignate  these  areas  to  "cannot 
be  classified." 

What  Did  Massachusetts  Submit? 

On  July  25, 1990,  Massachusetts 
submitted  a  formal  request  for  a  SIP 
Revision.  This  package  revised  four 
sections  of  310  CMR,  specifically  310 
CMR  6.04,  7.00,  8.02  and  8.03.  Some  of 
these  changes  made  PMIO  the 
particulate  standard.  Other  changes 
affected  the  New  Source  Review 
program,  and  EPA  will  consider  them  in 
a  separate  action.  On  October  1, 1990, 
Massachusetts  also  submitted  a  formal 
request  to  redesignate  all  TSP 
nonattainment  areas  to  "cannot  be 
classified." 

What  Specific  Changes  Is  EPA 
Approving? 

EPA  is  approving  changes  to  these 
sections  of  the  Code  of  Massachusetts 
Rules:  310  CMR  6.04  7.00,  8.02  and 
8.03.  Specifically,  Massachusetts  is 
changing  Section  6.04(2)  to  make  PMIO 
the  standard  for  particulate  matter.  In 
Section  7.00,  Massachusetts  adds 
definitions  of  PMlO  and  PMlO 
emissions.  In  Section  8.02, 
Massachusetts  adds  a  definition  of 
PMlO.  In  Section  8.03,  Massachusetts 
makes  PMlO  the  particulate  criteria 
used  to  determine  air  pollution  episode 
alerts  and  warnings. 

What  Will  These  Changes  Do? 

These  changes  will  make' 
Massachusetts  law  consistent  with  the 
Federal  NAAQS.  They  will  eliminate 
the  possibility  of  using  TSP  as  an 
outdated  ambient  air  quality  standard 
for  particulate  matter. 

What  Is  the  Redesignation  Request? 

40  CFR  81.322  lists  some  areas  in 
Massachusetts  as  being 
"nonattainment"  for  TSP. 
Massachusetts  requested  to  redesignate 
these  areas  from  "nonattainment"  to 
"cannot  be  classified."  Since  TSP  is  no 
longer  a  criteria  pollutant,  this 
nonattainment  designation  is  no  longer 
meaningful.  The  areas  cannot  be 
redesignated  to  attainment,  since  TSP  is 
no  longer  being  measiued.  All  of  the 


areas  are  in  attainment  for  PMIO,  but  we 
cannot  assume  they  are  also  in 
attainment  for  TSP.  We  encourage  the 
states  to  designate  these  areas  as 
"cannot  be  classified"  to  reflect  this, 
situation. 

Why  Does  Massachusetts  Need  the 
Redesignation  Request? 

The  redesignation  will  allow 
Massachusetts  to  issue  permits  to  new 
and  modified  sources  under  the  rules  of 
an  attairunent  area.  This  will  give 
Massachusetts  more  flexibility  in  its 
New  Source  Review  (NSR)  permitting 
program. 

What  Is  EPA 's  Rationale  for 
Redesignating  a  "Non-attainment"  Area 
to  "Cannot  Be  Classified'? 

There  are  multiple  reasons  for 
redesignating  a  "non-attainment"  area 
to  "cannot  be  classified"  in  this  specific 
situation.  First,  Massachusetts  no  longer 
monitors  for  TSP.  It  has  not  monitored 
for  TSP  since  1989.  The  Conunonwealth 
currently  monitors  for  PMIO  and  there 
is  evidence  that  all  areas  in  the 
Commonwealth  are  in  atttunment  for  the 
PMlO  NAAQS.  Second,  although 
Massachussetts  no  longer  monitors  for 
TSP,  the  last  available  TSP  monitoring 
data  indicated  that  Massachusetts  was 
in  attainment  for  TSP.  However,  in 
order  to  be  able  to  redesignate  an  area 
to  "attainment,"  an  attainment 
demonstration,  which  includes  at  least 
three  years  of  data  indicating  that  a  state 
is  in  attainment,  is  required  as  part  of 
the  plan  revision.  Since  the 
Commonwealth  stopped  monitoring  for 
TSP  it  was  never  able  to  gather  all  the 
data  required  to  substantiate  the  change. 
Therefore,  Massachussetts  is  not  able  to 
meet  the  necessary  requirements  to 
redesignate  the  TSP  nonattainment 
areas  to  attainment.  Since  the 
attsdnment  designation  is  not  an  option, 
the  Conunonwealth  is  requesting  that  all 
the  non-attainment  areas  be 
redesignated  as  "cannot  be  classified." 

Clean  Air  Act  section  107(d)(3)  sets 
out  the  requirements  for  redesignation 
of  an  area.  42  U.S.C.  7407(d)(3).  For 
example,  section  107(d)(3)(A)  indicates 
the  basis  upon  which  EPA  may  initiate 
a  redesignation  and  sections 
107(d)(3)(A)-(D),  among  other  things, 
specify  the  afi'ected  state's  role  in  the 
designation  process,  including  authority 
for  the  state  to  initiate  process.  Sections 
107(d)(3)(E)  and  (F)  set  out  restrictions 
which  apply  to  redesignation  of  a 
nonattainment  area.  Section  107(d)(3)(E) 
prohibits  redesignation  of  an  area  from 
nonattainment  to  attairunent  unless  five 
specific  conditions  are  met.  As 
mentioned  above,  Massachusetts  cannot 
meet  these  conditions.  Section 


107(d)(3)(F)  of  the  Act  prohibits 
redesignation  of  an  area  from 
nonattainment  to  tmclassifiable. 

Section  107(d)(4)(B)  of  the  Act 
expressly  provides  that  any  designation 
for  particiUate  matter  (measured  in 
terms  of  TSP)  that  the  Administrator 
promulgated  pursuant  to  section  107(d) 
prior  to  the  date  of  enactment  of  the 
1990  Amendments  shall  remain  in  effect 
for  purposes  of  implementing  the 
maximum  allowable  concentrations  of 
particulate  matter,  imtil  the 
Administrator  determines  that  such  .. 
designation  is  no  longer  necessary. 

It  is  EPA's  view  that  the  piupose  for 
the  TSP  designations  found  in  sectiGn 
107(d)(4)  are  based  on  a  congressional 
intent  which  is  largely  different  from 
the  purpose  for  the  redesignation 
requirements  fotmd  in  section  107(d)(3). 
Section  107(d)(4)  indicates  that 
Congress  envisioned  that  EPA  would 
keep  the  TSP  designations  for  the 
narrow  purpose  of  implementing  the 
particulate  matter  increments  measiued 
in  terms  of  TSP.  Section  107(d)(3)  is,  in 
part,  directed  to  limiting  redesignations 
consistent  with  the  the  statute's  afr 
quality  goals  by  ensuring,  for  example, 
that  before  a  nonattaiiunent  area  is 
redesignated  attainment,  the  applicable 
SIP  requirements  have  been 
implemented  and  the  area  attains  the 
applicable  NAAQS.  These  requirements 
make  sense  and  have  force  where  there 
are  relevant  NAAQS  in  place.  However, 
there  are  no  TSP  NAAQS  and  there  is 
no  TSP-directed  SIP  program.  While  at 
this  time  EPA  believes  that  a  TSP 
designation  may  be  necessary  to 
implement  the  particulate  matter 
increments,  this  narrow  purpose  can  be 
fostered  with  any  designation  for  TSP. 
Therefore.  EPA  believes  that  it  is 
reasonable  to  conclude  that  TSP 
redesignations  are  not  subject  to  the 
section  107(d)(3)  requirements.  Thus, 
among  other  things,  an  area  could  be 
redesignated  from  nonattainment  to 
cannot  be  classified  for  TSP.  Under 
these  very  limited  circumstances,  EPA 
has  stated  that  on  or  after  the  date  it 
approves  a  state's  PM-10  SIP,  it 
encoiu^es  and  will  approve  state 
requests  to  redesignate  TSP 
nonattainment  areas  to  cannot  be 
classified  (52  FR  24670). 

Since  TSP  was  replaced  by  PMlO  as 
a  criteria  pollutant,  the  redesignation  of 
the  specified  areas  will  benefit 
Massachusetts  as  it  continues  to  monitor 
criteria  pollutants  and  issue  permits  to 
new  and  modified  sources  under  the 
current  federal  standards.  Ultimately, 
the  redesignations  will  have  a  beneficial 
effect  on  the  air  quality  of 
Massachusetts. 


62186  Federal  Register /Vol.  67,  No.  193 /Friday,  October  4,  2002 /Rules  and  RegulaUons 


Is  This  Action  Affected  by  the  Decision 
in  American  Tmcking  Assoc,  v.  U.S. 
EPA? 

This  action  is  not  affected  by  the 
court's  decision  in  American  Trucking 
Assoc.  V.  U.S.  EPA.  175  F.3d  1027  (D.C. 
Cir.1999)  ("Amertcan  Trucking"),  recv'd 
on  other  pounds,  531  U.S.  457  (2001). 
This  action  is  based  on  the  original 
PMIO  NAAQS  promulgated  in  1987. 
The  American  Trucking  decision 
questions  EPA's  revised  NAAQS 
introducing  the  PM2.5  (PM  fine) 
standard.  With  regards  to  the  relevant 
PMIO  standard,  the  court  stated  that  the 
record  contains  sufficient  evidence  to 
justify  the  Agency's  decision  to  regulate 
coarse  particle  pollution:  The 
relationship  between  PM  10  pollution 
and  adverse  health  effects  justifying  the 
1987  NAAQS  is  well  established: 

Did  Massachusetts  Request  Other 
Changes  to  310  CMR  7.00? 

Massachusetts  requested  several 
changes  to  their  New  Source  Review 
program  at  the  same  time  they  made  this 
request.  The  EPA  will  address  the  other 
changes  in  another  Federal  Register 
package. 

n.  Final  Action 

EPA  is  approving  revisions  to  310 
CMR  6.04,  7.00,  8.02,  and  8.03  and  is 
redesignating  all  areas  in  Massachusetts 
currently  designated  as  nonattainment 
for  TSP  to  "Cannot  be  Classified."  The 
Agency  has  reviewed  this  request  for 
revision  of  the  federally-approved  state 
implementation  plan  for  conformance 
with  the  provisions  of  the  1990 
amendments  enacted  on  November  15, 
1990.  The  Agency  has  determined  that 
this  action  conforms  with  those 
requirements  irrespective  of  the  fact  that 
the  submittal  preceded  the  date  of 
enactment. 

The  EPA  is  publishing  this  action 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
conunents.  However,  in  the  proposed 
rules  section  of  this  Federal  Register 
publication,  EPA  is  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  approve  the  SIP  revision 
should  relevant  adverse  comments  be 
filed.  This  rule  will  be  effective 
December  3,  2002,  without  further 
notice  imless  the  Agency  receives 
relevant  adverse  conmients  by 
November  4,  2002. 

If  the  EPA  receives  such  comments, 
then  EPA  will  publish  a  notice 
withdrawing  the  final  rule  and 
informing  the  public  that  the  rule  will 
not  take  effect.  All  public  comments 
received  will  then  be  addressed  in  a 


subsequent  final  rule  based  on  the 
proposed  rule.  The  EPA  will  not 
institute  a  second  conmient  period  on 
the  proposed  rule.  Parties  interested  in 
commenting  on  the  proposed  rule 
should  do  so  at  this  time.  If  EPA 
receives  no  such  comments,  the  public 
is  advised  that  this  rule  will  be  effective 
on  December  3,  2002,  and  the  Agency 
will  take  no  further  action  on  the 
proposed  rule.  Furthermore,  please  note 
that  if  EPA  receives  relevant  adverse 
comment  on  an  amendment,  paragraph, 
or  section  of  this  rule  and  if  that 
provision  may  be  severed  from  the 
remainder  of  the  rule,  EPA  may  adopt 
as  final  those  provisions  of  the  rule  that 
are  not  the  subject  of  a  relevant  adverse 
comment. 

m.  Administrative  Requirements 

,  Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993).  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355;  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  nimiber  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  imfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 


August  10, 1999),  because  it  merely 
approves  a  state  rule  implementing  a 
federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  bom 
Enviroiunental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23, 1997), 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  state  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  othenvise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.) 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Roister.  A  major  rule 
cannot  take  effect  until  60  days  after  it   ~ 
is  published  in  the  Federal  Register. 
TWs  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  December  3, 
2002.  Interested  parties  should 
comment  in  response  to  the  proposed 
rule  rather  than  petition  for  judicial 
review,  unless  the  objection  arises  after 
the  comment  period  allowed  for  in  the 
proposal.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
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within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects 

40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control,  Incorporation  by 
reference.  Intergovernmental  relations. 
Particulate  matter,  Reporting  and 
recordkeeping  requirements. 

40CFRPart81 

Environmental  protection.  Air 
pollution  control,  National  parks. 


Dated:  August  29,  2002. 
Robert  W.  Vamey, 
Regional  Administrator 

Part  52  of  chapter  I,  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  W— Massachusetts 

2.  Section  52.1120  is  amended  by 
adding  paragraph  (c)(120)  to  read  as 
follows: 

152.1120    Mwitifictfion  of  ptan. 

•        •        •        •        * 


(c)*  •  •    . 

(120)  Revisions  to  the  State 
Implementation  Plan  submitted  by  the 
Massachusetts  Department  of 
Enviroiunental  Protection  on  July  25, 
1990. 

(i)  Incorporation  by  reference. 

(A)  310  CMR  6.04,  7.00,  and  8.02  and 
8.03  (August  17, 1990). 

*        •        *        •        • 

3.  In  §  52.1167  Table  52.1167  is 
amended  by  adding  new  entries  to 
existing  state  citations  for  310  CMR 
6.04,  7.00, 8.02,  and  8.03;  to  read  as 
follows: 


152.1167    EPA    wpprwd 
State  regulalione. 


Table  52.1167.— EPA-Approved  Massachusetts  Regulations 


State  citation 


Title/Subiect 


Date  sub- 
mitted by 
State 


Date  ap- 
proved by 
EPA 


Federal 

Register 

citation 


52.1120(c) 


Commerrts/unap- 
proved  sections 


310  CMR  6.04  Standards 


310  CMR  7.00  Definitions 


310  CMR  8.02  Definitions 


310  CMR  8.03  Criteria 


7/25/90 

10/04/02  .... 

...    [Insert  FR  ci- 
tation from 
published 
date]. 

120 

Adopt  PMIO  as 

the  criteria  pol- 
lutant for  partic 
ulates. 

7/25W 

1004^2  .... 

...    (Insert  Ffl  ci- 
tation from 
published 
date). 

120 

Add  a  definition 

of  PMIO. 

• 

7/25/90 

^om/02 .... 

* 

...    [Insert  FR  6- 
tation  trom 
published 
date]. 

• 

120 

• 

Add  a  definition 

of  PMIO. 

7/25«0 

1(V04A)2  .... 

...  [Insert  FR  ci- 
tation from 
published 

120 

Make  PMIO  the 

particulate  cri- 
teria for  deter- 

- 

date]. 

mining 
emety>fiy  epi* 

PART  81— [AMENDED] 

1.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 


Subpart  C— Section  107  Attalnmsnt 
Status  Dssignatlons 

2.  Section  81.322  is  amended  by 
revising  the  table  for  Massachusetts  TSP 
to  read  as  follows: 

Massachusetts— TSP 


181.322    Massachusetts. 


Designated  area 


Does  not 
meet  primary 
•  standards 


Does  not 
meet  sec- 
OTKlary  stand- 
ards 


Cannot  be 
classified 


Bettor  than 

natiortal 

standards 


Berttshire  AQCR: 

Adams , 

North  Adams 

PittsfieW  

AU  ottwr  cities  and  towns 
Central  Massachusetts  AQCR: 


X 
X 

X 


62188 
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Massachusetts— TSP— Continued 


Designated  area 


Worcester  , 

Athol i 

Gardner i 

Gratton J. 

Leominster  , 

Millbury  j 

Shrewsbury 

All  other  cities  and  towns  

Uterrimack  Valley  ACX:R: 

Haverhifl * 

Lawrence  J 

All  other  cities  and  towns  

Pioneer  Valley  AQCR: 

Springfiled J. 

Chlcopee I 

Holyoke - 

Northampton ; 

South  Hadley : 

West  Springfiled  

All  other  cities  and  towns  

Southeastern  Massachusetts  AQCR: 

Fall  River 

Attleboro  I 

New  Bedford  ... 

Taunton 

All  other  cities  and  towns 
Metropolitan  Boston  AQCR: 

Topsfiekj  1 

Wakefield i 

Walpole I 

Watertown ] 

Waytand ] 

Wellesley  

Wenham  

Weston 

Westwood 

Weymouth 

Winchester 

Winthrop  

Boston 

Danvers  

Cambridge  

Framingham  .... 


Lynn 
Marblehead  .. 

Norwood  

Medford 

Peabody , 

Quincy  .; 

Revere  

Swampscott ' 

Wattham 

Arlington 

Belmont 

Beveriy  

Braintree  

Brockton 

Brookline 

Canton  

Chelsa 

Dedham  

Everett  

Makjen  

Marlborough 

Melrose  

Mkjdletown  .. 

Milton  

Natfck 

Needham  .... 


Does  not 

meet  primary 

standards 


Does  not 
meet  sec- 
ondary stand- 
ards 


Cannot  be 
classified 


X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 


Better  than 

national 

standards 
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Massachusetts— TSP— Continued 


Designated  area 


Newton 

Salem 

Saugus  

Somerville  

Southborough  

Stonehamd  

All  other  cities  and  towns 


Does  not 

meet  primary 

standards 


Does  not 
meet  sec- 
ondary stand- 
ards 


Cannot  be 
classified 


Better  than 

natk>rval 

standards 


***** 

[FR  Doc.  02-25154  Filed  10-3-02;  8:45  am) 

BILLING  CODE  6S60-Sa-P 


COUNaL  ON  ENVIRONMENTAL 
QUALITY 

40  CFR  Part  1518 
RIN  0331-ZAOO 

Office  of  Environmental  Quality 
Management  Fund 

agency:  Council  on  Environmental 
Quality,  Executive  OfBce  of  the 
President. 
ACnON:  Final  rule. 

SUMMARY:  In  1984,  the  Environmental 
Quality  Improvement  Act  was  amended 
to  establish  an  Office  of  Environmental 
Quality  Management  Fund  (OEQ 
Management  Fund)  for  the  purpose  of 
financing  interagency  policy 
development  studies  and  projects.  In 
accordance  with  that  statute,  the 
Director  of  the  Office  of  Environmental 
Quality  promidgates  the  following 
policies  and  procedures  for  operation  of 
the  OEQ  Management  Fund. 
DATES:  Effective  September  25,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dinah  Bear,  General  Coimsel,  Council 
on  Environmental  Quality,  722  Jackson 
Place,  NW.,  Washington,  DC  20503. 
Telephone:  (202)  395-7421. 
SUPPLEMENTARY  INFORMATION:  The 
Environmental  Quality  Improvement 
Act,  as  amended  (Pub.  L.  91-224,  Title 
II,  April  3.  1970;  Pub.  L.  97-258, 
September  13, 1982;  and  Pub.  L.  98- 
581,  October  30.  1984)  establishes  an 
Office  of  Environmental  Quality 
Management  Fund  (OEQ'Management 
Fund)  to  receive  advance  payments 
from  other  agencies  or  accounts  that 
may  be  used  solely  to  finance  (1)  study 
contracts  that  are  joinUy  sponsored  by 
the  Office  of  Environmental  Quality  and 
one  or  more  federal  agencies  and  (2) 
federal  interagency  environmental 
projects  (including  task  forces)  in  which 


the  Office  participates.  42  U.S.C.  4375. 
The  Director  of  the  Office  of 
Environmental  Quality  (OEQ)  is 
required  to  promulgate  regulations 
setting  forth  policies  and  procedures  for 
operation  of  the  OEQ  Management 
Fund.  42  U.S.C.  4375(c).  The  OEQ 
Director  adopted  policies  and 
procedures  for  operation  of  the  OEQ 
Management  Fund  in  January  of  1985. 
These  policies  and  procedures  have 
been  revised  to  provide  for  the 
development  and  implementation  of 
interagency  agreements  to  assist  the 
OEQ's  oversight  and  administration  of 
the  Management  Fund.  In  accordance 
with  the  Environmental  Quality 
Improvement  Act,  these  policies  and 
procedures  are  hereby  promulgated  as 
regulations.  Because  these  regulations 
are  related  solely  to  agency 
management,  their  promulgation  is  not 
subject  to  notice  and  comment  in 
accordance  with  5  U.S.C.  553(a)(2). 

The  OEQ  considers  this  rule  to  be  a 
procedural  rule  which  is  exempt  from 
notice-and-comment  imder  5  U.S.C. 
533(b)(3)(A). 

This  rule  is  not  a  significant  rule  and 
is  not  subject  to  review  by  the  Office  of 
Management  and  Budget  under 
Executive  Order  12866. 

(1)  This  rule  will  not  have  an  effect  of 
$100  million  or  more  on  the  economy. 
It  will  not  adversely  affect  in'a  material 
way  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local, 
or  tribal  governments  or  communities. 

(2)  This  rule  will  not  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency. 

(3)  This  rule  does  not  alter  the 
budgetary  effects  or  entiUements,  grants, 
user  fees,  or  loan  programs  or  the  rights 
or  obligations  of  their  recipients. 

(4)  This  rule  does  not  raise  novel  legal 
or  policy  issues. 

List  of  Sulnects  in  40  CFR  Part  1518 

Accounting,  Administrative  practice 
and  procedure,  Environmental  impact 


statements  and  Environmental  Quality 
Office. 

For  the  reasons  stated  in  the 
preamble,  add  part  1518  of  title  40  of 
the  Code  of  Federal  Regulations  to  read 
as  follows: 

PART  1518— OFRCE  OF 
ENVIRONMENTAL  QUALITY 
MANAGEMENT  FUND 

Sec. 

1518.1  Purpose. 

1518.2  Definitions. 

1518.3  Policy. 

1518.4  Procedures. 

Authority:  42  U.S.C.  4375(c). 

§1518.1     Purpose. 

The  piupose  of  the  OEQ  Management 
Fund  is  to  finance: 

(a)  Study  contracts  that  are  jointly 
sponsored  by  OEQ  and  one  or  more 
other  Federal  agency;  and 

(b)  Federal  interagency  environmental 
projects  (including  task  forces)  in  which 
OEQ  participates.  See  42  U.S.C.  4375(a). 

11518.2    DeflnKiont. 

(a)  Advance  Payment:  Amount  of 
money  prepaid  piu^uant  to  statutory 
authorization  in  contemplation  of  the 
later  receipt  of  goods,  services,  or  other 
assets. 

(b)  Director:  The  Director  of  the  Office 
of  Environmental  Quality.  The 
Environmental  Quality  Improvement 
Act  specifies  that  the  Chairman  of  the 
Council  on  Environmental  quality  shall 
serve  as  the  Director  of  OEQ.  42  U.S.C. 
4372(a). 

(c)  OEQ  Management  Fund  ("Fund"): 
The  Management  Fund  for  the  Office  of 
Enviromnental  Quality. 

(d)  Interagency  Agreement:  A 
document  jointly  executed-by  OEQ  and 
another  agency  or  agencies,  which  sets 
forth  the  details  of  a  joint  study  or 
project  and  the  funding  arrangements 
for  such  a  study  or  project. 

(e)  Project  Officer  The  Council  on 
Environmental  Quality  staff  member 
charged  with  day-to-day  supervision  of 
an  OEQ  Management  Fund  study  or 
project. 
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(f)  Source:  The  agency  or  account 
from  which  funds  are  contributed  into 
the  Fund. 

§1518^    Policy 

(a)  All  studies  and  projects  financed 
through  the  OEQ  Management  Fund 
shall  be  consistent  with  the  purposes 
and  goals  of  the  National  Environmental 
Policy  Act  and/or  the  Environmental 
Quality  Improvement  Act. 

(b)  Agency  funds  accepted  by  the 
Director  for  transfer  into  the  OEQ 
Management  Fimd  shall  specify  the 
piirposes  permissible  under  the  source 
appropriation  and  any  restrictions 
relating  thereto. 

(cIThe  Director  may  authorize 
expenditures  to  support  OEQ 
Management  Fund  studies  and  projects, 
including: 

(1)  Leasing  office  space  and  providing 
utilities; 

(2)  Leasing  or  purchasing  equipment; 

(3)  Funding  travel; 

(4)  Contracting  for  goods  and  services; 
and 

(5)  Funding  consultants  and 
personnel  costs  for  task  force 
employees. 

(d)  In  carrying  out  the  purposes  of  the 
OEQ  Management  Fxmd,  the  Director  is 
authorized  to  contract  with  public  or 
private  agencies,  institutions, 
organizations  and  individuals,  by 
negotiation,  without  regard  to  31  U.S.C. 
3324(a)  and  (b)  41  U.S.C.  5,  and  42 
U.S.C.  4372(e).  All  such  contracting 
activities  shall  be  accomplished  through 
the  Office  of  Administration,  Executive 
Office  of  the  President.  The  Director 
may,  by  interagency  agreement  with 
another  federal  agency  or  agencies  and 
with  the  concurrence  of  the  Office  of 
Administration's  Financial  Management 
Division,  obtain  specific  administrative 
services  (including  contracting 
activities)  in  support  of  OEQ 
Management  Fund  studies  or  projects. 

(e)  Task  forces  and  projects  funded  by 
the  OEQ  Management  Fund  are 
permitted  to  make  expenditures  for  all 
project  and  study  activities,  except  for 
compensation  or  benefits  for  full-time 
OEQ  employees  or  to  reimburse  OEQ  or 
CEQ  for  ordinarily  appropriated 
expenses,  such  as  salaries,  benefits,  rent, 
telephone  and  supplies. 

§1518.4    ProcMlurM. 

(a)  Charters:  (1)  A  charter  must  be 
prepared  for  each  project  or  study  to  be 
financed  and  supported  by  the  OEQ 
Management  Fund. 

(2)  The  charter  must  clearly  state  the 
relation  of  the  study  or  project  to  the 
goals  and  purposes  of  the  Office  of 
Environmental  Quality  and  the  National 
Environmental  Policy  Act;  describe  the 


study  or  project;  identify  the 
participating  agency  or  agencies; 
provide  the  names,  titles  and  phone 
numbers  of  the  Project  Officer  and 
administrative  contact. 

(3)  Charters  may  be  amended  by 
preparing  a  formal  amendment,  which 
sets  forth  the  new  language  to  be 
incorporated  in  the  existing  charter. 

(4)  The  Director  shall  approve  all 
Management  Fund  charters  and 
amendments  in  writing. 

(5)  Copies  of  each  charter  and  charter 
amendment  approved  by  the  Director 
shall  be  provided  to  the  Contracts 
Branch  and  the  Financial  Management 
Division  of  the  Office  of  Administration, 
Executive  Office  of  the  President. 

(b)  Finances  and  accounting:  (1) 
Annual  budget  estimates  shall  be 
prepared  for  the  OEQ  Management 
Fund. 

(2)  An  operating  budget  for  each 
project  or  study  shall  be  submitted  to 
the  Financial  Management  Division  of 
the  Office  of  Administration,  Executive 
Office  of  the  President. 

(3)  All  contributions  from  other 
agencies  to  the  OEQ  Management  Fimd 
for  a  joint  study  or  project  shall  be 
accomplished  by  interagency 
agreements,  which  shall  provide  for  full 
payment  of  funds  on  an  advance  basis. 
42  U.S.C.  4375(a). 

(4)  All  contributions  by  the  Office  of 
Environmental  Quality  or  the  Council 
on  Environmental  Quality  to  the  OEQ 
Management  Fund  for  a  joint  study  or 
project  shall  be  accomplished  by  a  letter 
of  transmittal  which  specifies  the 
particular  study  or  project  to  be  funded. 
A  copy  of  this  transmittal  letter  shall  be 
provided  to  the  Financial  Management 
Division  of  the  Office  of  Administration, 
Executive  Office  of  the  President. 

(5)  The  OEQ  Management  Fund  is  a 
no-year  appropriations  account,  which 
can  accept  one-year  or  multiple-year 
funds,  and  is  available  until  the 
objectives  for  which  the  authority  was 
made  available  are  attained.  Funds 
transferred  into  the  Management  Fund 
are  individually  accoimted  for  and 
expire  under  the  terms  of  thefr 
appropriation. 

(6)  Any  agency,  including  the  Office 
of  Environmental  Quality  and  the 
Council  on  Environmental  Quality,  may 
provide  technical  expertise,  physical 
resources,  facilities,  equipment,  or  other 
assets;  perform  support  or 
administrative  services;  or  assign 
detailees  or  agency  representatives  to  an 
OEQ  Management  Fimd  project  or 
study.  These  contributions  may  be  in 
addition  to  funding. 

(7)  Subaccounts  shall  be  established 
within  OEQ  Management  Fimd  for  each 
project  or  study.  All  expenditures  for  a 


particular  project  or  study  must  be 
matched  with  the  source  contribution 
and  approved  by  the  Director  or  the 
Project  Officer. 

(8)  The  Director  may  transfer 
Management  Fund  resources  for  any 
study  or  project  to  other  federal 
accounts  or  other  OEQ  subaccounts 
provided  that  the  transfer: 

(i)  Is  approved  in  writing  by  the 
source  agency  that  provided  the  portion 
of  the  funds  being  transferred; 

(ii)  Promotes  the  statutory  mission  of 
OEQ;  and 

(iii)  Is  justified  by  the  Director  as 
being  in  the  best  interests  of  the 
government. 

(9)  Financial  transactions  shall  be 
classffied  under  each  Management 
Funds  subaccoimt  in  sufficient  detail  to 
satisfy  management  planning,  control 
requirements  and  financial  audit 
requirements. 

(10)  All  fund  expenditures  must 
comport  with  the  purposes  of  the 
Management  Fund  and  follow  CEQ 
approval  procedures.  Any  fund 
expenditures  pursuant  to  interagency 
agreement  for  the  provision  of 
administrative  services  shall  comport 
with  the  CEQ  approval  procedures 
specified  in  the  interagency  agreement. 

Dated:  September  30.2002. 
lames  L.  Connaughton, 
Director,  Office  of  Environmental  Quality, 
and  Chairman,  Council  on  Environmental 
Quality. 
(FR  Doc.  02-25161  Filed  10-3-02;  8:45  am) 

BILUNG  CODE  312S-01-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  1804 
RIN  2700-AC33 

Contract  Numbering 

agency:  National  Aeronautics  and 
Space  Administration. 
action:  Final  rule. 

summary:  This  final  rule  revises  the 
NASA  FAR  Supplement  (NFS)  by 
making  administrative  changes  to  the 
contract  identification  numbering 
scheme  used  by  NASA.  This  change  is 
necessary  for  implementation  of 
NASA's  Integrated  Financial 
Management  System. 
EFFECTIVE  DATE:  October  4,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Celeste  Dalton,  NASA,  Office  of 
Procurement,  Contract  Management 
Division  (Code  HK);  (202)  358-1645:  e- 
mail:  cdalton@hq.nasa.gov. 
SUPPLEMENTARY  INFORMATION: 


Federal  Register /Vol.  67,  No.  193 /Friday,  October  4,  2002 /Rules  and  Regulations 


62191 


A.  Background 

NASA  is  in  the  process  of 
implementing  a  new  Agency-wide 
Integrated  Financial  Management 
System.  This  implementation  requires  a 
minor  change  to  the  number  of  digits 
and  sequence  of  characters  used  in  the 
contract  identification  number.  Jhis 
final  rule  makes  these  administrative 
changes  to  the  contract  numbering 
scheme  used  for  NASA  contracts. 

B.  Regulatory  Flexibility  Act 

This  final  rule  does  not  constitute  a 
significant  revision  within  the  meaning 
of  FAR  1.501  and  Public  Law  98-577, 
and  publication  for  public  comment  is 
not  required.  However,  NASA  will 
consider  comments  from  small  entities 
concerning  the  afi^ected  NFS  Part  1804 
in  accordance  with  5  U.S.C.  610., 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  do  not 
impose  recordkeeping  or  information 
collection  requirements  which  require 
the  approval  of  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  3501,  e^seg. 

List  of  Subjects  in  48  CFR  Part  1804 

Government  Procurement. 

Tom  Luedtke, 

Assistant  Administrator  for  Procurement. 

Accordingly,  48  CFR  Part  1804  is 
amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
Part  1804  continues  to  read  as  follows: 

Authority:  42  U.S.C.  2473(c)(1). 

PART  1804— ADMINISTRATIVE 
MATTERS 

1804.7101  [Amended] 

2.  Amend  section  1804.7101  in 
paragraph  (b)  by  removing  the  number 
"11"  and  adding  "10"  in  its  place. 

1804.7102  [Amended]  ' 

3.  Amend  section  1804.7102  by — 

a.  In  the  table  of  paragraph  (a)  under 
the  column  CONTRACT  PREFK— 

(i)  Removing  "NAS  2"  and  adding 
"NAS2-"  in  its  place; 

(ii)  Removing  "NAS  4"  and  adding 
"NAS4-"  in  its  place; 

(iii)  Removing  "NAS  3"  and  adding 
"NAS3-"  in  its  place; 

(iv)  Removing  "NAS  5"  and  adding 
"NAS5-"  in  its  place; 

(v)  Adding  a  h3rphen  immediately 
after  "NASW"; 

(vi)  Removing  "NAS  9"  and  adding 
"NAS9-"  in  its  place; 

(vii)  Removing  "NAS  1"  and  adding 
"NASI-"  in  its  place; 

(viii)  Removing  "NAS  8"  and  adding 
"NAS8-"  in  its  place; 


(ix)  Removing  "NAS  7"  and  adding 
"NAS7-"  in  its  place;  and 

(x)  Removing  "NAS  13"  and  adding 
"NAS13"  in  its  place; 

b.  In  paragraph  (c)  removing  "DEN  8" 
and  adding  "DEN8-"  in  its  place;  and 

c.  In  paragraph  (d)  removing  "NCA  8" 
and  adding  "NCA8-"  in  its  place. 

1804.7103    [AmMtded] 

4.  Amend  section  1804.7103  in 
paragraph  (a)  by  removing  "NAS  2 
97001  and  NAS  2  97002"  and  adding 
"NAS2-97001  and  NAS2-97002"  in  its 
place. 

[FR  Doc.  02-25183  Filed  10-3-02;  8:45  am] 
MJJNQ  CODE  7S10-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Sataty 
Admlnlatratlon 

49  CFR  Part  397 

[Docket  No.  FMCSA-02-13376;  Dodwt  No. 
RSPA-02-12773  (HM-232B)] 

RIN  212fr-AA74:  RIN  2137-A068 

Ravtoion  to  Periodic  TIra  Cfiack 
Raquiramant  for  Motor  Carrlara 
Tranaporting  Hazardoua  Matariala 

AGENCY:  Federal  Motor  Carrier  Safety 
Administration  (FMCSA),  IX)T.  ^ 
ACTION:  Final  rule. 

SUMMARY:  The  Federal  Motor  Carrier 
Safety  Administration  is  eliminating  an 
outdated  requirement  for  certain  motor 
vehicle  operators  to  stop  periodically  to 
check  their  tires.  Eliminating  this 
requirement  enhances  the  security  of 
hazardous  materials  shipments. 
DATES:  The  effective  date  of  this  final 
rule  is  November  4,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Quade,  (202)  366-6121,  Office 
of  Enforcement  and  Compliance  (MC- 
ECH),  Federal  Motor  Carrier  Safety 
Administration,  400  Seventh  Street, 
SW.,  Washington.  DC  20590.  Office 
hours  are  from  7:30  a.m.  to  4:15  p.m., 
e.t.,  Monday  through  Friday,  except 
Federal  holidays. 
SUPPLEMENTARY  INFORMATION: 

Background 

After  the  terrorist  attacks  of 
September  11,  2001,  the  Federal  Motor 
Carrier  Safety  Administration  (FMCSA) 
and  the  Research  and  Special  Programs 
Administration  (RSPA)  reviewed 
government  and  industry  hazardous 
materials  transportation  safety  and 
security  programs  with  a  view  towards 
identifying  areas  where  security  should 


be  enhanced.  Over  800,000  shipments  of 
hazardous  materials  occur  each  day  in 
the  United  States.  The  overwhehning 
majority  of  these  shipments — 
approximately  95  percent — are  made  by 
highway.  Many  of  the  hazardous 
materials  transported  by  motor  carriers 
potentially  may  be  used  as  weapons  of 
mass  destruction  or  in  the  manufacture 
of  such  weapons.  Since  September  11, 
2001,  on  several  occasions.  Federal  law 
enforcement  officials  provided 
information  indicating  that  terrorist 
organizations  may  be  planning  to  use 
motor  vehicles  transporting  certain 
hazardous  materials  for  additional 
terrorist  attacks  on  facilities  in  the 
United  States. 

Prior  to  1975,  the  Secretary  of 
Transportation  regulated  the 
transportation  of  hazardous  materials  by 
highway  under  the  authority  of  the 
Motor  Carrier  Safety  Act  (MCSA).  The 
authority  to  issue  regulations  under  the 
MCSA  is  currently  delegated  to  FMCSA. 
49  CFR  1.73(g).  In  1974.  Congress 
passed  the  Hazardous  Materials 
Transportation  Act  (HMTA).  The  HMTA 
gave  the  Secretary  the  authority  to  issue 
"regulations  for  the  safe  transportation 
in  commerce  of  hazardous  materials" 
applicable  to  "any  person  who 
transports,  or  causes  to  be  transported  or 
shipped,  a  hazardous  material  *   *  *  ." 
Public  Law  93-633;  88  Stat.  2156  (Jan. 
,3, 1975).  The  Secretary  delegated  this 
rulemaidng  authority  to  RSPA.  49  CFR 
1.53(b). 

Motor  carriers  that  transport 
hazardous  materials  in  interstate 
commerce  must  comply  with  both  the 
Hazardous  Materials  Regulations  (HMR; 
49  CFR  parts  171-180),  administered  by 
RSPA,  and  the  Federal  Motor  Carrier 
Safety  Regulations  (FMCSR;  49  CFR 
parts  390-397),  administered  by 
FMCSA.  Motor  carriers  that  transport 
hazardous  materials  in  intrastate 
commerce  must  comply  with  the  HMR, 
and  the  FMCSR  to  the  extent  that  they 
apply  (See  62  FR  1208, 1213  (January  8, 
1997)  and  49  CFR  177.804).  As  a  result 
of  a  1984  amendment  to  the  MCSA  and 
a  1990  amendment  to  the  HMTA,  RSPA 
is  authorized  to  eliminate  or  amend 
regulations  (other  than  highway  routing 
regulations)  that  appear  in  part  397  of 
the  FMCSR  and  that  apply  solely  to  the 
maintenance,  equipment,  loading,  or 
operation  of  motor  vehicles  carrying 
hazardous  materials.  Therefore,  we  are 
issuing  this  final  rule  as  a  joint  RSPA- 
FMCSA  rulemaking. 

Section  397.17  of  the  FMCSR  requires 
periodic  tire  inspections  for  certain 
vehicles  transporting  hazardous 
materials.  Drivers  of  vehicles  with  dual 
tires  must  stop  every  two  hours  or  100 
miles  to  inspect  the  tires.  When 
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originally  promulgated,  this 
requirement  was  intended  to  prevent 
possible  fires  caused  by  overheated 
tube-type  tires.  With  advancements  in 
tire  technology,  fires  caused  by  tire 
overheating  occ\ir  much  less  frequently. 

To  require  a  vehicle  transporting  a 
hazardous  material  to  stop  at  frequent 
regular  intervals  increases  the  security 
risk  associated  with  such  transportation. 
'  Any  stop  provides  an  opportunity  for 
potential  highjacking  or  theft  of  the 
vehicle  and  its  cargo.  Eliminating  the 
tire  check  stop  reduces  this  potential 
security  risk.  On  July  16,  2002,  we 
published  a  Notice  of  Proposed 
Rulemaking  (NPRM)  (67  PR  46624) 
proposing  to  eliminate  this  outdated 
requirement  for  certain  motor  vehicle 
operators  to  stop  periodically  to  check 
their  tires. 

Discussion  of  Comments 

We  received  eight  comments  on  the 
NPRM.  Most  commenters  support  the 
proposal  to  eliminate  the  requirement 
that  certain  motor  vehicle  operators 
periodically  stop  to  check  their  tires. 
They  agree  with  us  that  advancements 
in  tire  technology,  specifically  the 
elimination  of  inner-tubes,  have  largely 
eliminated  the  risk  of  fire  caused  by  tire 
overheating.  Hence,  stopping  every  two 
hours  or  100  miles  to  check  the  Ures  is 
no  longer  necessary.  The  commenters 
also  support  our  position  that  frequent 
stops  compromise  the  seciirity  of 
hazardous  materials  shipments  and 
increase  the  vulnerability  to  theft  and 
hijackings. 

One  commenter  disagrees  with  the 
proposed  changes,  stating  that  a 
reduction  in  potential  security  risks  for 
motor  carriers  should  not  come  from  the 
elimination  of  regulations  that  were 
established  to  promote  carrier  and 
public  safety.  As  stated  in  the  NPRM, 
we  are  not  eliminating  all  tire  checks. 
An  operator  of  a  motor  vehicle 
transporting  hazardous  materials  must 
still  check  each  tire  at  the  beginning  of 
each  trip  and  each  time  the  vehicle  is 
parked.  Thus,  we  do  not  agree  that 
elimination  of  the  periodic  2  hour/ 100 
mile  tire  check  requirement  reduces 
safety.  This  commenter  also  suggests 
that  training  for  drivers  that  includes 
increased  security  awareness 
concerning  hijackings  and  theft  would 
be  beneficial.  In  this  regard,  we  note 
that  in  an  NPRM  published  imder 
Docket  HM-232  on  May  2,  2002  (67  PR 
22030),  we  are  proposing  to  add  a 
provision  to  §  172.704  to  require  the 
training  of  hazmat  employees  to  include 
a  security  component  covering  how  to 
recognize  and  respond  to  possible 
security  threats. 


A  commenter  who  supports  the 
proposal  notes  that  49  CFR  392.9,  Safe 
loading,  requires  drivers  of  trucks  and 
truck  tractors  to  stop  periodically  to 
examine  the  vehicle's  cargo  and  its  load- 
securing  devices.  The  corrunenter 
suggests  that  we  also  analyze  the  risk 
and  benefits  related  to  periodic 
inspection  of  load-securing  devices.  The 
requirement  for  safe  loading  of  cargo 
applies  to  all  types  of  cargo  and  not  just 
hazardous  materials  shipments,  and 
therefore  is  outside  the  scope  of  this 
rulemaking. 

Rulemaking  Analyses  and  Notices 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

The  FMCSA  has  determined  that  this 
is  not  a  significant  regulatory  action 
within  the  meaning  of  Executive  Order 
12866,  or  significant  within  the  meaning 
of  DOT  regulatory  policies  and 
procedures  (44  FR  11034). 

Eliminating  the  periodic  tire  check 
requirement  for  motor  vehicles 
transporting  hazardous  materials  will 
not  result  in  increased  compliance  costs 
on  the  industry.  Instead,  eliminating 
periodic  stops  to  check  tires  will 
decrease  costs  for  the  industry  by 
reducing  en  route  shipment  delays  and, 
thus,  improving  overall  delivery  times. 
Because  this  final  rule  eliminates  a 
requirement,  preparation  of  a  cost- 
benefit  analysis  is  not  warranted. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.),  the 
FMCSA  evaluated  the  effects  of  this 
action  on  small  entities.  Accordingly, 
we  certify  that  this  action  does  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Executive  Order  13132  (Federalism) 

This  action  was  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13132.  It  has  been  determined  that  this 
final  action  does  not  have  a  substantial 
direct  effect  on  States,  nor  would  it  limit 
the  policy-making  discretion  of  the 
States.  Nothing  in  this  document 
preempts  any  State  law  or  regiilation. 

Executive  Order  131 75 

This  final  rule  has  been  analyzed 
under  Executive  Order  13175 
(Consultation  and  Coordination  with 
Indian  Tribal  Governments).  Becaiise 
this  final  rule  does  not  significantly  or 
uniquely  affect  the  communities  of  the 
Indian  tribal  govenunents  and  does  not 
impose  substantial  direct  compliance 
costs,  the  funding  and  consultation 


requirements  of  Executive  Order  13175 
do  not  apply. 

Unfunded  Mandates  Reform  Act  of  1995 


This  final  rule  does  not  impose  an 
unfunded  mandate,  as  defined  by  the 
Unfunded  Mandates  Reform  Act  of  1995 
(2  U.S.C  1532  et  seq.)  that  will  residt  in 
the  expenditure  by  State,  local,  and 
tribal  govenunents,  in  the  aggregate,  or 
by  the  private  sector,  of  $100  million  or 
more  in  any  one  year. 

Paperwork  Reduction  Act 

This  action  does  not  contain  an 
information  collection  requirement  for 
the  purposes  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Environmental  Assessment 

There  are  no  significant 
environmental  impacts  associated  with 
this  final  rule. 

List  of  Subjects  in  49  CFR  Part  397 

Administrative  practice  and 
procedure.  Highway  safety. 
Intergovernmental  relations.  Motor 
carriers.  Parking,  Radioactive  materials. 
Reporting  and  recordkeeping 
requirements.  Tires. 

In  consideration  of  the  foregoing, 
FMCSA  is  amending  chapter  ED, 
subchapter  B,  Title  49  of  the  Code  of 
Federal  Regulations,  as  follows: 

PART  397— TRANSPORTATION  OF 
HAZARDOUS  MATERIALS;  DRIVING 
AND  PARKING  RULES 

1.  The  authority  citation  for  part  397 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  322;  49  CFR  1.73. 
Subpart  A  also  issued  under  49  U.S.C.  5103, 
31136,  31502,  and  49  CFR  1.53.  Subparts  C, 
D,  and  E  also  issued  under  49  U.S.C.  5112, 
5125. 

2.  In  §  397.17,  paragraph  (a)  is  revised 
to  read  as  follows: 

§397.17    Tires. 

(a)  A  driver  must  examine  each  tire  on 
a  motor  vehicle  at  the  beginning  of  each 
trip  and  each  time  the  vehicle  is  parked. 


Issued  on  September  30,  2002. 
loseph  M.  Clapp, 

Administrator,  Federal  Motor  Carrier  Safety 
Administration. 
Ellen  G.  Engleman, 
Administrator,  Research  and  Special 
Programs  Administration. 
[FR  Doc.  02-25226  Filed  10-3-02;  8:45  am) 
BIUJNG  COOC  4eiO-EX-« 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Sefvice 

SO  CFR  Part  16 
RIN  101»-AI36 

Injurious  WikMita  Species;  Snakeheads 
(family  Channidae) 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Final  rule. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  adds  all  species  of  snakehead 
fishes  in  the  Channidae  family  to  the  list 
of  injurious  fish,  mollusks,  and 
crustaceans.  By  this  action,  the  Service 
prohibits  the  importation  into  or 
transportation  between  the  continental 
United  States,  the  District  of  Columbia, 
Hawaii,  the  Commonwealth  of  Puerto 
Rico,  or  any  territory  or  possession  of 
the  United  States.  The  best  available 
information  indicates  that  this  action  is 
necessary  to  protect  wildlife  and 
wrildlife  resources  from  the  purposeful 
or  accidental  introduction  and 
subsequent  establishment  of  snakehead 
populations  in  ecosystems  of  the  United 
States.  Live  snakehead  fishes  or  viable 
eggs  can  be  imported  only  by  permit  for 
scientific,  medical,  educational,  or 
zoological  purposes,  or  without  a  permit 
by  Federal  agencies  solely  for  their  own 
use;  permits  will  also  be  required  for  the 
interstate  transportation  of  live 
snakeheads  or  viable  eggs  currently  held 
in  the  United  States,  for  scientific, 
medical,  educational,  or  zoological 
purposes.  This  final  rule  becomes 
effective  inunediately  upon  publication. 
DATES:  This  rule  is  effective  October  4, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Kari 
Duncan,  Division  of  Environmental 
Quality,  Branch  of  Invasive  Species  at 
(703) 358-2464  or 
kari_duncan@fws.gov. 

SUPPLEMENTARY  INFORMATION: 

Background 

Suminary  of  Actions  Taken  and 
Comments 

-  The  Fish  and  Wildlife  Service 
published  a  proposed  rule  in  the  Jidy 
26,  2002  (67  FR  48855),  Federal 
Register  based  upon  information  we 
obtained  indicating  that  snakehead 
fishes  are  injurious  to  the  wildlife  and 
wildlife  resources  of  the  United  States. 
The  proposed  rule  invited  comments  for 
30  days  ending  August  26,  2002.  We 
received  453  written  comments  during 
this  period.  Of  those  453  comments,  386 
were  noiuelevant  or  nonsignificant,  one 
offered  editorial  suggestions  on  the 


proposed  rule,  32  were  opposed  to 
adding  snakeheads  to  the  Ust  of 
injurious  fishes,  and  34  stated  their 
support  for  the  proposed  rule.  Of  the 
386  nonrelevant  or  nonsignificant 
comments,  353  were  electronic 
messages  that  were  generated 
erroneously,  13  were  electronic 
messages  pertaining  to  investment 
scams,  8  were  electronic  messages 
pertaining  to  advertising,  one  comment 
offered  a  resume  for  employment 
opportimities,  2  were  unknown,  2 
offered  suggestions/opinions  on  treating 
the  ponds  in  Crofton,  Maryland,  and  7 
provided  information  on  sightings  of 
snakeheads.  Of  the  67  comments  that 
were  considered  relevant  and 
significant,  one  cam»firom  a  Federal 
agency,  12  fit)m  private  organizations,  8 
from  State  agencies,  and  46  from  private 
individuals. 

We  reviewed  all  comments  received 
for  substantive  issues  and  new 
information  regarding  the  injurious 
nature  of  snakehead  fishes.  Similar 
comments  were  grouped  into  issues; 
these  issues  and  our  responses  to  each 
are  presented  below: 

Issue  1 :  One  respondent  stated  that 
some  readers  may  not  understand  that 
snakeheads  are  fishes  imtil  it's  stated 
later  in  the  proposed  rule.  The 
respondent  suggested  clarifying  the  rule 
by  using  the  terms  "snakehead  fish"  or 
"snakehead  fishes"  either  early  in  the 
rule  or  throughout  the  rule. 

Response:  The  Service  agrees  with  the 
respondent's  comments  on  this  issue. 
The  suggested  changes  to  improve 
clarification  are  used  in  the  final  rule. 

Issue  2:  Twenty-one  respondents 
requested  that  we  not  list  the  entire 
faniily  of  snakehead  fishes  (Channidae) 
as  injurious,  but  that  we  list  those 
species  (up  to  five  species)  that  are  large 
and  cold  tolerant.  The  respondents 
stated  that  the  small,  temperature- 
sensitive  species  used  in  the  aquarium 
hobby  would  not  pose  a  threat  in  most 
of  the  United  States  because,  if  released, 
they  would  not  survive  the  cold 
climates. 

Response:  We  acknowledge  that  five 
of  the  28  species  recognized  in  the 
Channidae  family  at  this  time  are 
considered  large,  approximately  6  are 
considered  dwari  species,  and  the 
remaining  species  are  considered 
medium-size  snakehead  fishes.  As  we 
presented  in  the  proposed  rule,  the 
family  Channidae  contains  9  species 
that  are  strictiy  tropical,  4  can  be 
considered  tropical  to  subtropical,  one 
is  subtropical,  12  can  tolerate  tropical  or 
subtropical  to  warm  temperate 
conditions,  one  is  warm  temperate,  and 
one  is  warm  temperate  to  cold 
temperate. 


The  tropical  species  would  survive  in 
the  warmest  waters  such  as  extreme 
southern  Florida,  perhaps  parts  of 
southern  California,  Hawaii,  and  certain 
thermal  spring  systems  and  their 
outflows  in  the  American  west.  The 
tropical  to  subtropical  species  would 
have  a  similar  potential  range  of 
distribution  as  for  tropical  species  but 
with  a  greater  likelihood  of  survival 
diuing  cold  winters  and  more 
northward  limits.  The  tropical  or 
subtropical  to  warm  temperate  species 
could  survive  in  most  southern  States. 
The  warm  temperate,  and  warm 
temperate  to  cold  temperate,  species 
could  survive  in  most  areas  of  the 
United  States. 

Although  the  tropical  to  subtropical 
species  of  snakehead  fishes  are  not 
likely  to  become  established  in  the 
northern  waters  of  the  United  States,  all 
of  the  Chaimidae  species,  including  the 
dwarf  species,  are  aggressive  and  highly 
predatory.  Should  a  species  of 
snakehead  fishes  be  accidentally  or 
intentionally  released  into  U.S.  waters, 
the  131  taxa  of  threatened  and 
endangered  amphibians,  fishes,  and 
crustaceans  could  face  additional 
threats.  Additionally,  because 
snakehead  fishes  are  morphologically 
very  similar,  it  would  be  very  difficult 
for  biologists,  wildlife  inspectors  at 
entry  ports,  and  law  enforcement  agents 
to  differentiate  among  species  of 
snakeheads. 

Based  upon  the  aggressive,  predatory 
nature  of  all  species  of  snakehead  fishes, 
the  fact  that  one  or  more  species  could 
become  established  in  most  waters  of 
the  United  States,  and  the  fact  that  it  is 
very  difficult  to  differentiate  among  the 
species  of  snakeheads,  the  Fish  and 
Wildlife  Service  has  determined  that  all 
28  of  the  currentiy  recognized  species  of 
snakehead  fishes  in  the  Channidae 
family  should  be  listed  as  injurious 
fishes  xmder  the  Lacey  Act. 

Issue  3:  Six  respondents  indicated 
that  most  hobbyists  and  fish  keepers  are 
responsible  and  know  that  releasing 
exotic  species  into  the  environment  is 
dangerous  to  the  environment.  The 
respondents  indicated  that  the 
responsible  hobbyists  shoiUd  not  be 
pimished  and  all  species  of  snakehead    - 
fishes  should  not  be  listed  as  injurious. 
Additionally,  most  of  these  respondents 
stated  that  an  educational  campaign 
should  be  initiated  to  explain  the 
hazards  of  releasing  exotic  species  into 
the  environment  and  encourage  the 
proper  disposition  of  unwanted  pets. 

Response:  The  Service  appreciates 
that  most  hobbyists  and  fish  keepers  are 
responsible  and  properly  dispose  of 
unwanted  pets.  It  is  to  the  tremendous 
credit  of  hobbyists  that  snakehead  fishes 
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have  been  imported  into  the  United 
States  and  only  a  small  number  have 
been  found  in  the  wild.  This  rule  is  not 
intended  to  punish  hobbyists;  it  is  based 
upon  the  scientific  evidence  that 
indicates  that  snakehead  fishes  are 
aggressive  and  highly  predatory  and 
therefore  threaten  the  wildlife  and 
wildlife  resources  of  the  United  States. 
It  is  important  to  note  that  individuals 
or  organizations  who  possessed 
snakeheads  prior  to  the  injurious 
wildlife  listing  in  States  where 
possession  of  snakeheads  is  legal  will  be 
able  to  continue  to  possess  them; 
however,  they  will  be  prohibited  from 
transporting  them  across  State  lines. 
The  Fish  and  Wildlife  Service  has 
initiated  a  national  public  awareness 
campaign  known  as  Stop  Aquatic 
Hitchhikers!  This  campaign  targets 
aquatic  recreation  users  to  raise  their 
awareness  about  the  growing  aquatic 
invasive  species  problem  and  to 
encourage  them  to  become  part  of  the 
solution  in  preventing  the  spread  of 
harmful,  nonnative  species.  While 
aquatic  recreation  users  may  not  be 
responsible  for  bringing  these  species 
into  the  country,  they  may  inadvertently 
transport  them  overland.  The  Service  is 
working  with  State  fish  and  wildlife 
agencies,  conservation  organizations, 
and  the  fishing  and  boating  industries  to 
address  this  issue.  The  campaign  has  a 
supporting  web  site  with  the  address: 
http://www.protectyourwaters.net. 

The  Service  is  considering  the 
development  of  a  new  campaign  similar 
to  Stop  Aquatic  Hitchhikers!  that  would 
target  aquarium  hobbyists.  This 
campaign  would  be  conducted  in 
conjunction  with  the  Pet  Industry  Joint 
Advisory  Council,  the  largest  trade 
association  in  the  United  States 
representing  the  pet  industry  in 
Washington,  DC,  and  it  would  focus  on 
raising  awareness  about  aquatic  invasive 
species,  and  encoiiraging  aquarium 
hobbyists  to  adopt  preventive  actions  to 
avoid  having  unwanted  aquarium  fish 
and  plant  species  become  part  of  our 
environment.  The  campaign  would  be  a 
multi-layered,  volimtary  effort,  and 
would  encourage  aquarium  species 
importers,  wholesalers,  retailers  and 
consumers  to  focus  on  how  the 
aquarium  industry  is  a  responsible 
economic  sector  that  collectively  values 
the  environment  and  seeks  to  protect  it 
while  simidtaneously  enjoying  the 
benefits  of  the  aquarium  hobby. 

Issue  4:  Two  respondents  stated  that 
they  are  opposed  to  the  injurious 
wildlife  listing  because  snakehead 
fishes  are  valuable  food  fish. 

Response:  The  Service  recognizes  the 
value  of  snakehead  fishes  as  a  food 
source,  just  as  we  recognize  their  value 


to  hobbyists.  However,  as  stated  above, 
the  decision  to  list  the  Channidae  family 
of  snakehead  fishes  is  based  upon 
scientific  data  on  the  hazards  that  these 
fishes  would  present  to  the  wildlife  and 
wildlife  resources  of  the  United  States. 
Dead  or  frozen  snakehead  fishes  can 
continue  to  be  imported  and  transported 
as  an  alternative  to  importing  live 
snakeheads. 

Issue  5:  Two  respondents  stated  that 
they  consider  the  injurious  wildlife 
listing  of  snakehead  fishes  to  be  racist 
against  the  Asian  American  community 
because  it  would  prohibit  the  use  of  a 
valuable  food  source  and  protect  the 
sport  activity  of  European  Americans. 
Additionally,  the  respondents  indicated 
that  the  Service  should  consult  with  the 
Asian  American  community  and  that  we 
should  consider  snakeheads  as  an 
economic  resource  and  not  a  threat. 

Response:  The  decision  to  list 
snakehead  fishes  as  injurious  under  the 
Lacey  Act  is  based  solely  on  the 
biological  characteristics  of  the  fishes 
and  the  need  to  protect  our  native 
wildlife  and  wildlife  resources,  and  is  in 
no  way  based  upon  race  or  ethnicity,  or 
preserving  recreational  opportunities  for 
certain  sectors  of  the  population.  We 
have  substantial  scientific  data  that 
describe  the  harm  that  snakehead  fishes 
cause  when  introduced  outside  of  their 
native  range  and  are  likely  to  cause  if 
released  into  U.S.  waters. 

According  to  our  Law  Enforcement 
data,  372  individuals  and  892  kilograms 
of  snakehead  fishes  were  imported  into 
the  United  States  in  1997;  1,488 
individuals  and  1,883  kilograms  were 
imported  in  1998;  6.044  individuals  and 
8,512  kilognuns  were  imported  in  1999; 
8,650  individuals  and  9,240  kilograms 
were  imported  in  2000;  and  20,547 
individuals  were  imported  in  2001.  We 
do  not  have  information  on  how  many 
of  those  imports  contained  young  fishes 
destined  for  the  aquariiun  trade  and 
how  many  were  larger  individuals 
destined  to  be  sold  as  live  food  fish. 
While  the  importations  did  increase 
between  1997  and  2001,  the  importation 
of  snakehead  fishes  into  the  contiguous 
United  States  does  not  appear  to 
represent  a  significant  portion  of  live 
fish  imports.  We  suggest  that  all  persons 
who  previously  used  live  snakeheads  as 
a  food  fish  consider  the  use  of  dead  or 
frozen  fish  as  an  alternative. 

Issue  6:  Two  respondents  indicated 
that  the  proposed  listing  of  snakehead 
fishes  was  based  more  on  hype  than 
fact,  and  is  an  overreaction  to  media 
attention. 

Response:  As  a  result  of  the  discovery 
of  the  buUseye  snakeheads  in  south 
Florida,  the  U.S.  Geological  Survey  and 
the  Service  began  evaluating  the  risks 


associated  with  snakehead  fishes  in 
2001.  Consequently,  the  injurious 
wildlife  listing  was  being  developed 
within  the  Service  before  the  recent 
media  attention. 

Outside  of  what  is  published  in  our 
official  press  releases,  the  Service  has 
no  control  over  what  is  published  in  the 
media.  We  agree  that  some  of  the  facts 
have  been  exaggerated,  and  we  have 
taken  measures  to  correct 
misinformation  that  has  appeared  in  the 
media. 

Issue  7:  Thirteen  respondents  stated 
that  snakehead  fishes  threaten 
ecological  harmony,  present  major  risks 
to  ecosystems  and  aquatic  communities, 
and  could  eliminate  some  of  our 
threatened  and  endangered  species  that 
are  restricted  in  distribution.  The 
respondents  also  stated  that  the  United 
States  has  a  well-documented  history  of 
adverse  consequences  to  native  species 
due  to  the  introduction  of  other 
nonnative  species. 

Response:  The  Service  agrees  with  the 
respondents'  comments  on  these  issues. 
The  biological  characteristics  of 
snakehead  fishes  and  their  potential  to 
be  injurious  to  the  wildlife  and  wildlife 
resources  of  the  United  States  is  the 
basis  for  our  decision  to  add  snakeheads 
to  the  list  of  injurious  fishes  under  the 
Lacey  Act. 

Issue  8:  Two  respondents  stated  that 
the  fines  are  too  lenient  compared  to  the 
potential  ecological  devastation  caused 
by  the  potential  establishment  of 
snakeheads. 

Response:  The  Secretary  of  the 
Interior  has  the  authority  under  the 
Lacey  Act  to  add  species  to  the  injurious 
wildlife  list,  but  the  Secretary  does  not 
have  the  authority  to  change  the 
penalties.  The  penalties  are  established 
by  statute  and  can  be  changed  by  an  act 
of  Congress. 

Issue  9:  Three  respondents  stated  that 
the  prohibition  on  importation  and 
interstate  transportation  of  snakehead 
fishes  would  not  significantly  impact 
the  aquarium  industry.  They  also  stated 
that  the  himiane  disposition  of 
snakeheads  will  be  encouraged. 

Response:  The  Service  is  pleased  that 
this  action  v«ll  not  result  in  significant 
financial  losses  to  aquarium  fish 
producers,  wholesalers,  and  retailers. 
We  are  also  encouraged  that  the 
respondents  are  willing  to  proactively 
promote  the  humane  disposal  of  the 
fishes,  thereby  reducing  the  risk  that 
they  would  be  introduced  into  the 
environment. 

Issue  10:  Three  respondents  stated 
that  they  are  opposed  to  listing  the 
family  Channidae  by  simply  referring  to 
"Channidae"  because  the  taxonomy  is 
not  clear  and  not  all  people  are 
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conversant  with  scientific  names.  The 
respondents  suggested  we  revise  50  CFR 
16.13  to  resemble  a  list  instead  of  a 
paragraph,  and  that  we  include  the 
genus,  species,  and  common  names  of 
all  currently  recognized  snakehead 
species,  as  well  as  the  family  name. 

Response:  We  have  accepted  this 
suggestion  and  made  the  changes  in  this 
rule.  We  have  also  included  synonjrms 
for  the  Channa  and  Pamchanna  genera. 

Issue  1 1 :  One  respondent  expressed 
concern  that  permits  for  importation 
and  interstate  transportation  can  be 
issued  for  medical  purposes  imder  the 
Lacey  Act.  The  respondent  indicated 
that  permits  should  be  granted  only  to 
accredited  medical  institutions. 

Response:  As  described  in  50  CFR 
16.22,  the  Director  of  the  Fish  and 
Wildlife  Service  may  issue  permits  for 
the  importation  and  interstate 
transportation  of  injurious  species  only 
for  scientific,  medical,  educational,  or 
zoological  purposes.  Persons  or 
institutions  wishing  to  apply  for  a 
permit  must  meet  the  application 
requirements,  additional  permit 
conditions,  and  issuance  criteria  as  set 
forth  in  50  CFR  16.22.  Permits  are 
issued  only  to  legitimate  individuals 
and/or  institutions  for  medical  research, 
scientific,  zoological.or  educational 
purposes. 

Description  of  the  Final  Rule 

The  regulations  contained  in  50  CFR 
part  16  implement  the  Lacey  Act  (18 
U.S.C.  42)  as  amended.  Under  the  terms 
of  that  law,  the  Secretary  of  the  Interior 
is  authorized  to  prohibit  by  regulation 
certain  activities  involving  wild 
mammals,  wild  birds,  fish  (including 
mollusks  and  crustaceans),  amphibians, 
reptiles,  and  the  offspring  or  eggs  of  any 
of  the  foregoing  that  are  injurious  to 
human  beings,  to  the  interests  of 
agricultiue,  horticulture,  or  forestry,  or 
to  the  vnldlife  or  wildlife  resources  of 
the  United  States.  The  lists  of  injurious 
wildlife  species  are  at  50  CFR  16.11  to 
16.15.  By  adding  snakehead  fishes  to  the 
list  of  injurious  wildlife,  their 
importation  into,  and  transportation 
between.  States,  the  District  of 
Columbia,  the  Conunonwealth  of  Puerto 
Rico,  or  any  territory  or  possession  of 
the  United  States  by  any  means 
whatsoever  is  prohibited,  except  by 
permit  for  zoological,  educational, 
medical,  or  scientific  piuposes  (in 
accordance  with  permit  regulations  at 
50  CFR  16.22),  or  by  Federal  agencies 
vyithout  a  permit  solely  for  their  ovtrn 
use,  upon  filing  a  written  declaration 
with  the  District  Director  of  Customs 
and  the  U.S.  Fish  and  Wildlife  Service 
Inspector  at  the  port  of  entry.  No  live 
snakehead  fish,  progeny  thereof,  or 


viable  eggs  imported  or  transported 
under  a  permit  may  be  sold,  donated, 
traded,  loaned,  or  transferred  to  any 
other  person  or  institution  unless  such 
person  or  institution  has  a  permit  issued 
by  the  Director  of  the  U.S.  Fish  and 
Wildlife  Service.  The  interstate 
transportation  of  any  live  snakehead 
fish  or  viable  eggs  currently  held  in  the 
United  States  for  any  purpose  is 
prohibited  without  a  permit. 

Biology 

Two  genera  of  snakehead  fishes  are 
currently  recognized  in  the  family 
Channidae.  They  are  Channa 
(snakehead  fishes  of  Asia,  Malaysia,  and 
Indonesia)  and  Pamchanna  (African 
snakeheads).  Synonyms  include 
Bostrychoides,  Ophicephalus  and  its 
misspelled  form  Ophiocephalus,  and 
Parophiocephalus.  Although  86  species 
and  4  subspecies  have  been  described 
(Eschmeyer,  1998),  current  taxonomy  is 
in  flux  with  approximately  28  species 
recognized  as  valid  (Musikasinthom, 
2001;  Table  1).  Because  their 
morphology  is  very  similar,  it  is  very 
difficult  to  differentiate  among  species 
of  snakeheads.  Juvenile  and  adult  color 
patterns  are  often  quite  different  (Day, 
1875;  Lee  and  Ng,  1991, 1994),  and 
some  are  quite  variable  in  size  and 
color,  and  may  represent  species 
complexes.  A  taxonomic  revision  of  the 
family,  expected  to  be  published  within 
the  next  two  years,  will  likely  result  in 
additional  species  being  recognized  as 
valid  and  perhaps  new  species 
described. 

Table  1.— GuRRErniY  Recognized 
Species  of  the  Family  Channidae 
(After  Musikasinthorn,  2000, 
2001). 

Channa  amphibeus  (McClelland,  1845)— no 

common  name  known. 
Channa     argus    (Cantor,     1842) — northern 

snaketwad. 
Channa  asiatica  (Linnaeus,  1758)— Chinese 

snakehead. 
Channa     aurantknacuiata     MusikasinttKxn, 

2000— fX)  English  common  name;  naga- 

cheng  (Assam,  India). 
Channa  t)ankanensis  (Sleeker,  1852) — Bang- 

ka  snakehead. 
Channa  t>aramensis  (Steindachner,  1901)— 

Baram  snakehead. 
Channa     t)atca     (Hamilton,     1822) — barca 

snakehead. 
Channa     t^eheri     Vierke,     1991— faintx>w 

snakehead. 
Channa     cyanospilos     (Sleeker,      1853)— 

bluespotted  snakehead. 
Channa    gachua    (Hamilton,    1822)— dwarf 

snakehead. 
Channa  harcourttxitieri  (Anntmdale,  1918)— 

Inle  sr>akehead. 
Channa    ludus    (Cuvier,     1831)— splendid 

snakehead. 


Table  1.— Currently  Recognized 
Species  of  the  Family  Channidae 
(After  Musikasinthorn,  2000. 
2001).— Continued 

Ctianna     maculata     (Lacepede.      1802)—' 

t>k>tched  snakehead. 
Channa  mamHus  (Hamilton,  1822) — buHseye 

snakehead. 
Channa    mamloides    (Sleeker,    1851)— em- 
peror snakehead 
Channa    melanoptera    (Sleeker,    1855) — no 

common  name  known 
Channa  melasoma  (Sleeker,    1851>— black 

snakehead. 
Channa   micropeltes   (Cuvier,    1831) — giant 

snakehead. 
Channa   nox  (Zhang,   Musikasinthom,   and 

Watanabe,    2002)— no    English    comnxm 

name. 
Channa  orientalis  Schneider,  1801 — Ceyton 

snakehead. 
Channa   panaw   Musikasinthom,    1998 — no 

English     common     name;     ng     panaw 

(Myanmar). 
Channa  pleurophthaknus  (Sleeker,  18S1>— 

ocellated  snakehead. 
Channa    punctata    (Sk>ch,    1793)— spotted 

snakehead. 
Channa    stewartH   (Playfair,    1867)— gotden 

snakehead. 
Channa     striata     {Bkxti,     1797)— chevron 

snakehead. 
Pamchanna  africana  (Steindachner.  1879)— 

Niger  snakehead. 
Parachanna     insignis    (Sauvage,     1884) — 

Cortgo  snakehead. 
Parachanna  obscura  (Gunther.  1861) — Afri- 
can snakehead. 

Snakehead  fishes  have  distinctive 
morphological  features  as  follows:  Long, 
almost  cylindrical  body;  long  dorsal  and 
anal  fins,  and  all  fins  supported  only  by 
rays;  most  with  large  scales  on  head, 
somewhat  similar  to  the  large  epidermal 
scales  on  the  heads  of  snakes  (hence  the 
common  name,  snakeheads);  eyes 
dorsolateral  Xback  and  side)  and  located 
on  the  anterior  portion  of  the  head; 
tubular,  anterior  nostrils;  pectoral  and 
caudal  fin  margins  roimded;  large 
mouth  with  protruding  lower  jaw;  lower 
jaw  always  toothed,  and  prevomer  and 
palatines  often  toothed;  some  lower  jaw 
teeth  canine-like,  and  canines  present  or 
absent  on  prevomer  and  palatines;  most 
species  with  pelvic  fins  present;  and 
ventral  aorta  typically  divided  into  two 
portions,  one  serving  the  gills  and  the 
other  the  suprabranchial  (above  the 
gills)  chambers.  Suprabranchial 
chambers  of  Channa  are  non-labyrinthic 
(complex  system  of  paths/tunnels),  and 
made  up  of  two  plates,  one  formed  by 
the  first  epibranchial  (above  the  gills), 
the  second  from  the  hyomandibular; 
those  of  Parachanna  consist  of  a  single 
cavity  with  elements  from  the 
epibranchial  of  the  first  gill  arch  and 
hyomandibular  absent. 
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Two  larger  snakehead  species, 
Channa  marulius  and  C.  maruloides, 
superficially  resemble  the  native 
bowfin,  Amia  calva,  in  that  all  three  are 
elongated  fishes,  have  long  dorsal  fins, 
tubular  nostrils,  and  an  ocellus 
(eyespot)  at  the  base  of  the  upper 
portion  of  the  caudal  fin.  The  bowfin, 
however,  has  its  pelvic  fins  in  a  more 
abdominal  rather  than  thoracic  or 
anterior-abdominal  position,  and  the 
anal  fin  is  not  elongated.  Moreover,  the 
bowfin  does  not  have  a  rosette  (circular 
arrangement)  of  enlarged  scales  on  top 
of  the  head. 

Species  and  species  complexes  of  the 
genus  Channa  are  native  from 
southeastern  Iran  and  eastern 
Afghanistan  eastward  through  Pakistan, 
India,  southern  Nepal,  Bangladesh, 
Myanmar  (Burma),  Thailand,  Laos, 
Malaysia,  Sumatra.  Indonesia,  and 
China  northward  into  Siberia.  Of  the 
currently  recognized  25  species  of 
Channa,  9  species  and  representatives 
of  4  species  complexes  occur  in 
peninsular  Malaysia,  Sumatra,  and/or 
Indonesia.  Of  the  same  25  species,  16 
species  and  members  of  5  species 
complexes  are  tropical  to  subtropical; 
members  of  three  species  complexes  are 
temperate;  and  one  species  is  temperate 
to  boreal  and  can  live  beneath  ice  in  the 
northern  portion  of  its  range.  The  three 
species  of  Parachanna  are  native  to 
Africa  and  are  tropical. 

Snakeheads  are  considered  as  non- 
ostariophysan  primar\'  freshwater  fishes 
(Mirza,  1975. 1995),  meaning  they  have 
little  or  no  tolerance  for  seawater. 
Habitat  preferences  vary  by  species  or 
species  complex,  with  a  majority 
occurring  in  streams  and  rivers.  Others 
occur  in  swamps,  rice  paddies,  ponds, 
and  ditches.  All  can  tolerate  hypoxic 
(low  oxygen)  conditions  because  they 
are  airbreathers  from  late  juvenile 
stages.  Where  known,  pH  range  varies 
by  species  with  one  [Channa 
bankanensis)  preferring  highly  acidic 
(pH  2.8-3.8)  waters.  At  least  three 
species  are  tolerant  of  a  wide  pH  range; 
C.  gachua,  C.  punctata,  and  C.  striata 
survived  for  72  hours  at  pH  levels 
ranging  from  4.25  to  9.4  (Varma,  1979). 

Spawning  seasons  vary  by  species. 
While  information  on  reproductive 
biology  of  many  species  is  lacking, 
several  conclusions  can  be  drawn  from 
those  for  which  this  information  is 
available.  Breeding  in  several  species 
occurs  primarily  in  summer  months 
(June  through  August),  and  in  at  least 
two  (the  Channa  striata  species 
complex  and  C.  punctata),  breeding 
pairs  can  be  found  throughout  the  year. 
Some  species  spawn  twice  each  year. 
Okada  (1960)  repcMted  that  female 
northern  snakeheads,  C.  argus,  are 


capable  of  spav\ming  five  times  per^ear. 
There  are  several  reports  that  when 
snakeheads  pair,  the  pair  remains 
monogamous  for  a  spawning  season, 
perhaps  longer,  but  a  pair  may  not  mate 
for  life. 

Snakehead  fishes  build  nests  by 
clearing  a  generally  circular  area  in 
aquatic  vegetation,  often  weaving  the 
removed  vegetation  around  the  centrally 
cleared  area.  This  results  in  a  vertical 
coliunn  of  water  surrounded  by 
vegetation.  One  species  (C.  punctata) 
prepares  elaborate  tunnels  through 
vegetation  leading  into  the  nest  column. 
At  time  of  spawning,  the  male  and 
female  move  upward  into  the  central 
region  of  the  nest  column.  The  male 
entwines  his  body  around  that  of  the 
female,  with  some  species  appearing  to 
"dance"  in  the  water  column  as  eggs  are 
released  and  fertilized  (Breder  and 
Rosen,  1966;  Ng  and  Lim,  1990).  Eggs 
are  buoyant,  rising  to  the  surface  of  the 
nest  column,  where  they  are  vigorously 
guarded  by  one  or  both  parents. 
Snakeheads  in  two  species  complexes 
(C  gachua  and  C.  orientalis)  are 
raouthbrooders,  with  the  male  being  the 
mouthbrooder  of  fertilized  eggs  and, 
later,  fiy.  Most  snakehead  fishes, 
however,  are  not  mouthbrooders,  but 
one  or  both  parents  guard  their  young 
vigorously;  one  species  (C  micropeltes) 
reportedly  attacked  and  in  some 
instances  killed  humans  who 
approached  the  mass  of  young  (Kottelat, 
1993).  Thus,  parental  care,  whether  by 
mouthbrooding  or  guarding,  is  a 
behavioral  characteristic  of  snakehead 
fishes.  Successful  spawning  in  the 
absence  of  vegetation  has  also  been 
reported  for  three  species  of  snakeheads 
(Parameswaran  and  Murgesan,  1976b). 

Fecundity  and  early  development: 
There  is  limited  information  on 
fecundity  (capacity  to  produce 
offspring)  except  for  those  snakehead 
fishes  of  commercial  importance. 
Nevertheless,  that  information  shows  a 
pattern  that  likely  applies  to  the  entire 
family  Channidae.  Smaller  species,  such 
as  Channa  gachua  and  C.  orientalis, 
produce  few  oocytes  or  imfertilized 
"eggs"  (about  20  when  sexual  maturity 
is  first  reached  and  later  up  to  200;  Lee 
and  Ng,  1991, 1994).  Both  are 
considered  to  be  "species  complexes" 
and  one  or  both  "species"  contain 
mouthbrooding  adults;  low  fecundity  is 
a  general  rule  among  mouthbrooding 
fishes  (Breder  and  Rosen,  1966). 
Fecundity  increases  greatly  in  larger 
snakehead  species  and  appears  to  follow 
increasing  body  length.  For  example, 
Quayyum  and  Quasim  (1962)  recorded 
fecundity  ranging  from  2,300  to  26.000 
oocytes  for  C.  striata,  increasing  in 
number  with  increasing  body  length. 


The  buUseye  snakehead,  C.  marulius, 
the  largest  species  of  snakehead,  has 
been  reported  to  produce  approximately 
40,000  oocytes  (Jhingran,  1984).  Frank 
(1970)  reported  that  the  northern 
snakehead,  C.  argus,  produced 
approximately  50,000  oocytes.  Frank's 
data  came  from  Nikol'skiv  (1956)  who 
recorded  fecundity  of  22.000  to  51,000 
in  northern  snakehead  from  the  Amur "" 
basin.  Dukravets  and  Machulin  (1978) 
gave  fecundity  rates  of  28,600  to  a  high 
of  115,000  for  northern  snakehead 
(probably  from  Yangtze  River  stock) 
introduced  to  the  Syr  Dar'ya  basin  of 
Turkmenistan/Uzbekistan.  They  also 
noted  that,  although  the  growth  of 
northern  snakehead  is  slower  than  that 
reported  for  this  species  from  the  Amur 
basin,  growth  rates  from  both  stocks 
become  equal  once  sexual  maturity  is 
reached. 

Oocytes,  when  released  from  the 
female  parent,  are  small,  ranging  from 
approximately  1  mm  to  slightly  over  2 
mm  in  diameter,  depending  on  species. 
Fertilization  takes  place  by  the  male 
releasing  milt  (sperm)  on  the  oocytes  (or 
eggs)  as  they  emerge  from  the  female. 
Eggs  contain  an  oil  droplet  within  the 
yolk  mass,  which  causes  them  to  rise  to 
the  surface.  Development  time  to 
hatching  varies  with  water  temperature 
and,  to  a  lesser  extent,  with  the  species 
involved.  For  example,  hatching 
occurred  in  54  hours  at  16-26°C  and  30 
hours  at  28-33°C  in  Channa  punctata 
(Khan,  1924).  In  the  northern 
snakehead,  C.  argus,  eggs  hatch  in  28 
hours  at  31°C,  45  hours  at  25°C,  and  120 
hours  at  18°C. 

Early  life  history:  In  general,  newly 
hatched  fry,  depending  on  species,  are 
about  3.0 — 3.5  mm  in  length.  Following 
yolk  absorption,  snakehead  fry  begin 
feeding  on  zooplankton.  Fry  typically 
remain  together  until  they  reach  early 
juvenile  stage,  guarded  by  one  or  both 
adults,  or  until  they  can  fend  for 
themselves  (Lee  and  Ng,  1994).  Late 
juveniles  of  the  giant  snakehead, 
Channa  micropeltes,  school  and  feed  in 
packs  (Lee  and  Ng,  1991).  Although 
there  are  few  reports  of  early  life  history 
except  for  species  of  commercial 
importance,  it  appears  that,  as  larval 
snakeheads  mature  to  early  juvenile 
stages,  the  diet  changes  to  small 
crustaceans  and  insects,  particularly 
insect  larvae.  Presence  of 
phytoplankton,  plant  material,  and 
detritus  in  the  digestive  system  9f  young 
snakeheads,  as  well  as  adults,  appears  to 
occur  from  incidental  ingestion. 

Respiration  and  overland  mirations: 
Snakeheads  are  highly  evolved 
airbreathing  teleostean  (bony)  fishes, 
and  many  are  capable  of  overland 
migration  by  wriggling  motions  (Lee  and 
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Ng,  1991;  Berra,  2001).  They  possess 
suprabranchial  (above  the  gills) 
chambers  for  aerial  respiration,  and  the 
ventral  aorta  is  divided  into  two 
portions  to  permit  bimodal  (aquatic  and 
aerial)  respiration  (Das  and  Saxena, 
1956;  Graham,  1997).  The 
suprabranchial  chambers  become 
functional  during  the  juvenile  stage  of 
growth  (Graham,  1997),  following  which 
some  species  of  snakehead  fishes  are 
obligate  (limited,  boimd  to  a  restricted 
environment)  and  others  are  facultative 
(optional,  ability  to  live  under  varied 
conditions)  airbreathers.  In  Channa,  the 
chambers  open  into  the  pharynx 
through  inhalent  openings.  The 
chamber  lining  contains  respiratory 
"islets"  with  vascular  papillae.  The 
chambers  can  be  filled  with  air  or  water. 
In  addition,  in  C.  striata,  there  are  also 
vascular  structures  in  the  mouth  and 
pharynx  that  can  be  utilized  for 
respiration;  these,  however,  can  be 
retracted  into  depressions  to  prevent 
damage  when  feeding  (Munshi  and 
Hughes,  1992). 

Some  channids,  perhaps  all,  have  a 
circadian  rhythm  in  oxygen  uptake. 
Channa  marulius,  for  example,  showed 
a  peak  in  oxygen  uptake  at  night.  C. 
striata  and  C.  gachua  peaked  in  early 
night  hours,  and  C.  punctata  at  dusk 
(Mimshi  and  Hughes,  1992).  Munshi 
and  Hughes  (1992)  attributed  these 
rhythms  to  evolution  in  swamp 
ecosystems  (i.e.,  the  rhythm  is  a 
property  of  the  ecosystem). 

It  is  unknown  how  many  species  of 
snakehead  fishes  are  capable  of 
overland  migrations,  but  several  are 
knowTi  to  do  so.  These  migrations  from 
drying  habitats  in  search  of  those  vdth 
water  are  probably  driven  by  instinctive 


behavior.  Overland  migrations  likely 
apply  to  those  species  whose  native 
range  is  subject  to  seasonal  dry/wet  (or 
monsoonal)  conditions  (encompassing 
much  of  western  to  southeastern  Asia, 
where  a  majority  of  snakehead  species 
exist). 

Hypoxic  survival:  Snakehead  fishes 
are  either  obligate  or  facultative 
airbreathers.  Therefore,  survival  in 
hypoxic  waters  is  not  problematic  to 
these  fishes.  When  prevented  from 
access  to  the  surface,  some  adidt 
snakeheads  will  drowni  due  to  lack  of 
oxygen  (Day.  1868,  Lee  and  Ng,  1991). 
Moreover,  snakeheads  can  remain  out  of 
water  for  considerable  periods  of  time  as 
long  as  they  remain  moist.  Some 
snakeheads,  especially  Charma  striata, 
can  bury  themselves  in  mud  during 
times  of  drought  (Smith,  1965).  They  are 
known  to  secrete  mucus  that  helps  to 
reduce  desiccation  and  facilitates 
cutaneous  breathing  (Mittal  and  Banerji, 
1975;  Lee  and  Ng,  1991). 

Fishers  in  Thailand  are  aware  of  this 
habit  and,  during  drought  periods,  will 
slice  into  the  mud  until  they  locate  the 
fish  (Smith,  1965). 

For  larger  species  of  snakeheads  such 
as  Charma  marulius,  young  are 
facultative  airbreathers  and  adults  are 
obligate  breathers  (Wee.  1982),  but  all 
species  are  airbreathers. 

Lifespan:  No  specific  information  on 
lifespan  can  be  found  in  flie  literatiue. 
Nevertheless,  one  species  (C  marulius) 
is  reported  to  reach  a  total  length  of  1.8 
meters  in  Maharashtra  State.  India 
(Talwar  and  Jhingran,  1992),  indicating 
a  relatively  long  lifespan.  Smaller 
snakeheads,  such  as  members  of  the  C. 
gachua  and  C.  orientalis  species 
complexes,  may  not  live  for  more  than 


a  few  years.  Most  larger  snakeheads  are 
reported  to  reach  sexual  maturity  in  two 
years,  after  which  growth  slows  but 
fecimdity  increases  with  increasing  size. 

Feeding  habits:  There  are  few  studies 
of  feeding  habits  of  snakeheads.  For 
those  species  studied,  following  yolk- 
sac  absorption,  snakehead  fry  feed 
mostly  on  zooplankton.  As  juveniles, 
they  feed  on  insect  larvae,  small 
crustaceans,  and  fry  of  other  fishes 
(Munshi  and  Hughes,  1992).  What  is 
universal  in  reports  of  adult  feeding 
habits  is  that  snakeheads  are  predators 
with  many  species  showing  a  preference 
for  other  fishes,  although  they  may  also 
consume  crustaceans,  frx>gs,  smaller 
reptiles,  and  larger  species  may 
sometimes  consume  birds  and  small 
mammals.  Under  conditions  of  food 
deprivation,  snakeheads  can  become 
cannibalistic  on  their  own  yoimg.  The 
piscivorous  (fish-eating)  nature  of 
snakeheads  has  led  to  the  use  of  some 
species  (C  striata  and  C.  micropeltes  in 
particular)  to  control  tilapia  populations 
in  aquaculture. 

Associated  diseases  and  parasites: 
Investigations  of  diseases  and  parasites 
of  snakeheads  concentrate  on  those 
species  of  importance  in  aquaculture. 
Bykhovskaya-Pavlovskaya  et  al.  (1964) 
cited  Channa  argus  as  hosting  18 
parasite  species  (Table  2).  Two  of  the 
same  parasites  listed  by  Bykhovskaya- 
Pavlovskaya  et  al.  (1964)  were  reported 
from  the  digestive  tracts  of  northern 
snakehead  irom  Kyungpook  Province, 
Korea,  bom  115  specimens  collected 
between  1995  and  1997.  The  trematode 
Azygia  hwangtsinyi  was  found  in  47% 
of  the  samples  and  the  nematode  Pingis 
sinensis  in  73%. 


Table  2.— Parasites  of  northern  snakehead,  Channa  argus  (Adapted  From  Bykhovskaya-Pavolovskaya  et  al. 

(1964) 


Parasite 


Group 


Host  issues 


Other  fishes  affected 


h^idium  optiiocephali 


Zschokkella  ophiocephalli  

Neomyxotxjius  ophioceptialus 

Mysosoma  acuta 

Myxobolus  cheisini 

Henneguya  zschokk&? 


Henneguya  ophioceptiaii 


Myxosporidia 

Myxosporidia 
Myxosporidia 
Myxosporidia 
Myxosporidia 
Myxosporidia 

Myxosporidia 


Henneguya  vovki 

Thelotianellus  cattoe  

Gymdactylus  ophiocephali 

Polyonchobothrium  ophiocephalina  

Cysticercus  Gryportiynchus  cheilancristrotus 

Azygia  hwangtsiui 

Clinostomum  complanatum 

Pingis  sinensis 

Paracanttiocephalus  curtus 


Myxosporidia  .... 
Myxosporidia  .... 
MonogerH>idea  .. 

Cesloidea  

Cestoidea  

Trematoda  

Trematoda  

l«4ematoda 

Acanttwcephala 


Gall  btadder,  liver 

ducts. 
Kidney  tubules. 
Gill  filaments. 

Gill  filaments 

Gill  filaments. 
GUIs,  sutx^utaneous, 

musculature. 
Gill  arches, 

suprabrarKhial 

chambers. 
Body  cavity. 
Kidneys. 
Fins. 
Intestine. 

Galtt>ladder,  intestine 
Intestine. 

Body  cavity 

Intestine.        »■ 
Intestine 


crxjoan  carp. 

salmonids  (tubercle  dis- 
ease of  salmonids). 


cyprinids,  perches. 

perches. 

cyprinids,  esocids,  sleep- 
ers, bagrid  catfishes. 
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Table  2.— Parasites  of  northern  snakehead,  Channa  argus  (Adapted  From  Bykhovskaya-Pavolovskaya  et  al. 
I  (1964) — Continued 


Parasite 


Paracanthocephalus  tenuirostris 
Lamproglena  chinensis  


Group 


Acanthocephala 
Copepoda  


Host  issues 


Intestine. 
Gills. 


Other  fishes  affected 


Literature  on  parasites  of  snakeheads 
includes  niunerous  descriptions  of  new 
species,  not  detailed  herein,  but 
indicates  that  most  studies  concentrate 
on  cultured  fishes  such  as  Channa 
argus,  C.  punctata,  and  C.  striata.  The 
potential  threat  of  these  parasites  to 
native  North  American  fishes  has  yet  to 
be  examined. 

A  disease  that  received  broad 
attention  is  epizootic  ulcerative 
syndrome  (EUS)  that  causes  high 
mortality  in  snakeheads,  particularly 
Channa  striata  and  C.  punctata  luider 
intensive  culture.  EUS  involves  several 
pathogens,  including  motile  aeromonad 
bacteria  (e.g.,  Aeromonas  hydmphila,  A. 
caviae,  Pseudomonas  fluorescens; 
Prasad  et  al,  1998;  Qureshi  et  al.,  1999), 
a  fungus  Aphanomyces  invadans 
(considered  a  primary  pathogen;  Mohan 
et  al,  1999;  Miles  et  al,  2001),  and 
perhaps  a  rhabdovirus  (Kanchanakhan 
et  al,  1999;  Lio-Po  et  al,  2000).  Another 
bacterium,  Aquaspirillum  sp.,  has  also 
been  implicated  in  the  disease  (Lio-Po  et 
al,  1998).  EUS  may  have  originated  in 
India  in  the  1980s,  but  has  since  been 
found  in  Pakistan,  Thailand,  and  the 
Philippines  with  outbreaks  reported 
from  all  these  areas  during  the  1990s. 
Snakeheads  are  not  the  only  fishes 
affected  by  this  disease.  It  is  also  known 
to  occiu  in  airbreathing  catfish  (Clarias), 
the  bagrid  catfish  genus  Mystus,  two 
cyprinid  genera  [Cyprinus  and  Puntius), 
mastacembalid  eels  [Mastacembalus), 
and  the  nandid  genus  Nandus  in  India 
(Mukherjee,  1998).  In  Thailand,  it  has 
been  foimd  in  giaint  gourami 
[Osphronemus  gouramy)  and  climbing 
perch  (Anabas  testudineus)  during  an 
outbreak  in  1996-1997  (Kanchanakhan 
et  al,  1999). 

History  of  introduction  in  the  United 
States:  Four  species  of  snakeheads 
{Channa  argus,  C.  marulius,  C. 
micropeltes,  and  C.  striata)  have  been 
recorded  from  open  waters  of  the  United 
States  (California,  Florida,  Hawaii, 
Maine,  Maryland,  Massachusetts,  and 
Rhode  Island),  and  two  have  become 
established  as  reproducing  populations. 
At  least  16  States  prohibit  possession  of 
live  snakeheads  (Alabama,  Arkansas, 
California,  Colorado,  Florida,  Georgia, 
Idaho,  Kentucky,  Mississippi,  Nevada, 
North  Carolina,  Oregon,  Pennsylvania, 
Texas,  Utah,  and  Washington),  and 


illegal  activity,  confiscations,  citations, 
or  investigations  have  occurred  in  six  of 
those  States  within  the  past  two  years 
(Alabama,  California,  Florida,  Kentucky, 
Texas,  and  Washington). 

Florida:  An  established  population  of 
the  bullseye  snakehead,  Channa 
marulius,  was  discovered  in  residential 
lakes  and  adjoining  canals  in  Tamarac, 
Broward  County,  Florida,  in  2001 
(Florida  Fish  and  Wildlife  Conservation 
Commission,  2001).  It  is  unknown  how 
long  this  species  has  occupied  these 
waters,  perhaps  several  years,  but  both 
juveniles  and  adults  have  been 
collected,  which  indicates  reproductive 
success.  This  species  is  the  largest  of 
snakeheads,  with  adults  commonly 
reaching  lengths  of  120-122  cm  (Talwar 
and  Jhingran,  1992).  Researchers  have 
reported  that  in  Maharashtra  State, 
India,  this  species  can  reach  a  length  of 
1.8  m  and  a  weight  of  30  kg  (Talwar  and 
Jhingran,  1992).  A  length  of  30  cm  can 
be  reached  in  one  year  (Talwar  and 
Jhingran,  1992).  The  pathway  of  the 
introduction  to  Florida  is  unknown.  The 
species  may  have  escaped  from  a  fish 
farm  (although  there  are  none  known  in 
Tamarac),  been  purposefully  introduced 
to  establish  a  food  or  aquarium  fish 
resource,  or  they  may  have  been 
introduced  by  aquarists.  Tamarac  is 
located  just  east  of  Water  Conservation 
Area  11,  north  of  Everglades  National 
Park,  and  interconnected  canal  systems 
lead  into  this  area.  Nevertheless,  there 
are  water  control  structiires  on  canals 
leading  into  Water  Conservation  Area  n 
that  would  have  to  be  open  to  allow  this 
snakehead  access  to  that  area.  It  is  likely 
that  C.  marulius  will  expand  its  range  in 
peninsular  Florida  as  its  native  range 
includes  tropical  to  temperate  climates. 
The  bullseye  snakehead  is  considered 
predacious  (Jhingran,  1984;  Talwar  and 
Jhingran,  1992),  especially  on  other 
fishes  (Schmidt,  2001). 

The  northern  snakehead,  Channa 
argus,  is  also  reported  from  Florida 
waters.  Two  individuals  were  caught  in 
the  St.  Johns  River  below  Lake  Harney, 
Seminole  and  Volusia  coimties,  in  2000. 
Unconfirmed  reports  indicate  three 
additional  individuals  having  been 
caught  nearby.  An  attempt  to  collect 
additional  specimens  by  U.S.  Geological 
Survey  (USGS)  personnel  by 
electroshocking  was  unsuccessful,  but 


will  be  repeated  in  2002.  Until 
reproduction  has  been  confirmed,  the 
species  is  considered  present  but  not 
established.  This  species  is  not  involved 
in  the  aquariiun  fish  trade,  but  is  sold 
in  live  food  fish  markets  as  a  food  fish. 
The  most  likely  pathway  is  introduction 
of  live  food  fish,  perhaps  to  establish  a 
local  source.  The  northern  snakehead  is 
sold  in  live  food  fish  markets  and  some 
restaurants  in  Boston  and  New  York, 
where  snakeheads  are  legal.  Live  C. 
argus  were  confiscated  in  Washington 
(100  individuals,  alive  on  ice,  destined 
for  the  international  district  of  Seattle), 
a  market  in  Houston,  Texas  (Howells  et 
al,  2002),  markets  in  Miami  and 
Plantation,  southeastern  Florida,  in 

2001,  and  in  Orlando,  Florida,  in  March 

2002,  all  indications  of  the  availability 
of  this  species  in  States  where 
possession  is  illegal.  Moreover,  a  few 
U.S.  aquarivun  fish  retailers  sell 
snakeheads  via  the  Internet.  USGS 
scientists  purchased  three  species  from 
a  reputable  dealer  in  Rhode  Island,  who 
first  requested  a  copy  of  the  State  permit 
that  allowed  USGS  to  possess  the  fish  in 
Florida.  Private  purchases  can  also  be 
made  through  several  Internet  "chat 
rooms"  where  possession  of  permits  is 
not  discussed. 

California:  California  Department  of 
Fish  and  Game  personnel  collected  a 
snakehead  while  electrofishing  in  a 
reservoir,  Silverwood  Lake,  in  1997. 
Silverwood  Lake  is  in  the  Mohave  River 
drainage,  east-northeast  of  Los  Angeles 
and  north  of  San  Bernardino  in  the  San 
Bernardino  Moimtains.  The  specimen 
was  subsequently  frozen  and  later 
discarded  (Camm  Swift,  pers.  comm.).  It 
was  identified  as  Channa  argus  (John 
Sunada,  pers.  comm.  to  W.R.  Courtenay, 
Jr.).  It  is  believed  that  the  fish  got  in  the 
lake  from  the  California  Aqueduct  that 
runs  from  the  San  Joaquin  River  south 
of  Stockton  into  Lake  Silverwood,  one 
of  several  reservoirs  that  serves  Los 
Angeles. 

Hawaii:  The  chevron  snakehead, 
(Channa  striata)  has  been  established  on 
Oahu,  Hawaii,  since  the  late  1800s  and 
was  introduced  from  southern  China 
(Herre,  1924).  For  whatever  reasons,  it 
does  not  appear  to  have  been  introduced 
to  other  waters  of  Hawaii  and  is 
confined  to  reservoirs  on  Oahu 
(Maciolek,  1984).  In  addition,  the 
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species  is  now  being  cultiired  as  a  food 
fish  on  Oahu.  This  species  is  regarded 
as  carnivorous  with  a  preference  for 
other  fishes  (Moshin  and  Ambak,  1983; 
Conlu,  1986).  Lee  and  Ng  (1991) 
described  it  as  a  territorial  eunbush 
feeder.  It  is  dso  used  to  control  tilapia 
populations  in  the  Philippines  (Conlu, 
1986). 

Maryland:  Two  adults  and  eight 
juveniles  of  Channa  argus  were  found 
in  a  pond  in  Crofton,  Asme  Arundel 
County,  Maryland  in  late  Jiine  and  early 
July  2002.  Maryland  Department  of 
Natiiral  Resources  personnel  captured 
over  100  juveniles  from  the  pond  in  Jidy 
2002.  The  adults  are  known  to  have 
over-wintered  in  the  pond.  The  fish 
were  piirchased  from  a  live  food  fish 
market  in  New  York  City,  transported  to 
Maryland,  and  kept  in  an  aquarium,  and 
two  fish  were  released  into  the  pond  in 
2000.  This  species  appears  to  be  the 
most  common  snakehead  available  in 
food  markets  and  restaurants  as  a  live 
food  fish. 

New  England  States:  A  specimen  of 
the  northern  snakehead,  Channa  aigus, 
was  collected  in  October  2001  from 
Newton  Pond,  Sudbiuy,  Worcester 
Coimty,  Massachusetts,  by 
Massachusetts  Department  of  Fish  and 
Wildlife  personnel.  The  likely  soiuce  is 
bom  live  food  fish  markets.  It  is  capable 
of  establishment  in  most  fr«sh  waters  of 
the  United  States.  Okada  (1960) 
reported  adults  as  voracious  feeders, 
particularly  on  other  fishes. 

Specimens  of  the  giant  snakehead, 
Channa  micropeltes,  have  been 
collected  from  open  waters  in  Maine, 
Massachusetts,  and  Rhode  Island 
(Courtenay  et  al,  1984;  Fuller  et  al, 
1999).  This  tropical/subtropical  species 
could  not  become  established  in  those 
temperate  waters.  Juveniles  of  the 
species  are  cardinal  red  with  two  dark 
stripes  on  either  side  of  the  body,  and 
sold  by  aquarium  fish  retailers  as  red  or 
redline  snakeheads.  Aquarist-oriented 
web  sites  note  that  this  species  requires 
much  animal  food  and  that  growth  is 
rapid.  These  sites  often  advise  that,  once 
these  fish  reach  approximately  15-20 
cm  in  length,  no  more  than  one 
individual  should  be  kept  in  a  single 
aquarium  because  they  are  aggressive 
predators.  The  pathway  into  these  New 
England  States  was  likely  aquarists  who 
released  their  "pets"  when  they  grew 
too  large  for  their  aquaria  and/or 
because  it  was  too  costly  to  feed  them. 
Releases  of  this  species  into  subtropical 
waters  in  southern  Florida  or  Hawaii 
could  lead  to  establishment  of  this 
snakehead,  regarded  as  the  most 
predaceous  channid  and  known  to  have 
attacked  humans  (Ng  and  Lim,  1990; 
Lee  and  Ng,  1991;  Kottelat  et  al.  1993). 


Uses:  According  to  U.S.  Fish  and 
Wildlife  Service  Law  Enforcement  data, 
16,554  individuals  or  20,527  kilograms 
of  all  species  of  snakeheads  were 
imported  into  the  United  States  between 
1997  and  2000  at  a  declared  value  of 
$85,425  (records  of  imports  report 
numbers  of  individual  fish  OR  weight  in 
kilograms).  Importations  of  snakeheads 
into  the  United  States  do  not  appear  to 
represent  a  significant  portion  of  live 
fish  imports  at  present.  However,  from 
the  raw  data,  it  is  clear  that  the  trend 
has  been  upward  in  recent  years. 

Snakeheads  have  been  imported  into 
the  United  States  for  two  purposes:  as 
aquariiun  fish  and  for  use  as  food.  In 
Southeast  Asia,  particularly  in  Thailand 
and  Malaysia,  and  to  a  lesser  extent  in 
Japan,  there  are  developing  recreationed 
fisheries  for  the  larger  snakehead 
species  (see  http://www.fishingasia.com 
as  an  example). 

Several  species  of  snakeheads  are 
listed  on  aquarium  fish  websites.  Some 
of  these  entries  are  for  information 
purposes  and  a  few  others  list  fish  for 
sale.  The  most  popular  species  are,  in 
order  of  importance  and  availability: 
Chaima  micropeltes,  juveniles  sold  as 
red  or  redline  snakehead;  C.  marulius, 
juveniles  sold  as  cobra  snakehead;  C. 
bleheri,  sold  as  rainbow  snakehead;  C. 
barca  sold  as  barca  or  tiger  snakehead; 
C.  gachua  sold  under  a  variety  of  names; 
and  Parachanna  africana,  juveniles  sold 
as  African  snakehead.  Some  are 
cultured  and  others  are  captured  from 
the  wild.  Rarely  does  one  see  listings  for 
C.  asiatica,  C.  orientalis,  C. 
pleuropthalma,  C.  punctata,  or  C. 
stewartii.  This  is  somewhat  surprising 
because  several  are  attractive  aquarium 
fishes,  and  they  can  be  purchased  from 
dealers  in  southeast  Asia  via  the 
Internet.  Channa  bleheri,  C.  gachua,  and 
C.  orientalis  are  small  snakeheads, 
unlike  C.  micropeltes  and  C.  marulius 
that  grow  quickly  to  large  sizes.  All  but 
the  smallest  snakeheads  are  unsuitable 
for  community  tanks,  and  even  they 
may  kill  other  fishes  in  aquaria.  Larger 
snakeheads  require  very  large  aquaria 
and  must  be  kept  alone.  The  number  of 
aquarium  hobbyists  interested  in 
keeping  snakeheads  appears  to  be  small, 
and  snakeheads  represent  a  minor 
component  in  the  aquarium  fish 
industry  (Marshall  Myers,  pers.  comm. 
to  J.D.  WilUams). 

Conversely,  use  of  snakeheads  as  food 
fishes  is  growing  in  the  United  States 
(Table  3).  Live  snakeheads  of  the  larger 
species  can  be  purchased  in  live  food 
fish  markets  and  in  some  restaiuants  in 
States  where  these  fishes  are  not 
prohibited,  but  they  are  also  appearing 
in  markets  in  States  where  possession  is 
prohibited  (Howells  et  al.,  2002).  Some 


restaurants  display  live  snakeheads  in 
aquaria,  a  common  practice  where  these 
fishes  are  native,  allowing  customers  to 
choose  a  fish  to  be  prepared  for  a  meal. 
This  is  reminiscent  of  many  U.S. 
seafood  restaurants  where  one  can  select 
a  lobster  to  be  cooked  from  an 
aquarium. 

During  FY  1999,  the  USD  A  Small 
Business  Innovation  Research  Program 
funded  a  Phase  n  project  to  the  Hawaii 
Fish  Company  of  Waialua,  Hawaii,  to 
develop  commercial  culture  of  the 
chevron  snakehead,  Channa  striata.  It  is 
now  being  cultured  in  Hawaii  as  a  food 
fish. 

Table  3.— Species  of  the  Family 
Channidae  Currently  Known  To 
Be  Cultured  for  Food  and/or 
Aquarium  Fish  Trade 

Channa  argus'* 
Channa  mamlius 
Channa  punctata 
Parachanna  africana 
Channa  maculatus 
Channa  micropettes'"' 
Channa  striata' 
Parachanrw  obscura 

*  Species  most  widely  cultured  for  food.  Also 
beind  cultured  in  Hawaii. 

"SecoTKJ  most  important  species  cultured 
for  food. 

"'Appears  to  be  the  most  important  spe- 
cies cultured  for  ttw  aquarium  fish  trade. 

Although  several  snakehead  species 
may  be  found  for  sale  alive  in  live  food 
fish  markets,  the  most  available  species 
is  the  northern  snakehead,  Channa 
argus.  It  is  being  sold  in  Boston  and 
New  York  City,  where  snakeheads  are 
legal.  Through  confiscation  by  State  fish 
and  game  personnel  in  2001,  it  has  also 
been  found  in  the  live  food  fish  trade  of 
three  States  (Florida,  Texas,  and 
Washington)  where  possession  of 
snakeheads  is  prohibited.  The  northern 
snakehead  is  able  to  tolerate  a 
considerable  temperature  range,  from 
warm  temperate  to  boreal  climates, 
where  this  species  can  live  under  ice. 
Additionally,  its  airbreathing 
capabilities  enhance  its  transport  and 
marketing.  Marketing  and  customer 
preferences,  however,  are  not 
synonymous.  For  example,  persons  of 
southeastern  Asian  descent  prefer 
chevron  snakehead,  C.  striata,  above 
any  other  species.  It  is  currently  being 
cultured  in  much  of  southeastern  Asia, 
the  Philippines,  and  Hawaii. 

Potential  Range:  Temperature  is  the 
most  important  environmental  factor 
that  would  determine  potential  range  of 
snakeheads  in  the  United  States. 
Because  there  are  few  data  providing 
thermal  tolerance  ranges  for  snakeheads, 
potential  range  must  be  inferred  from 
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distribution  within  native  ranges.  Tiie 
family  Channidae  contains  nine  species 
that  are  strictly  tropical,  and  if 
introduced,  would  survive  in  the 
warmest  waters  such  as  extreme 
southern  Florida,  perhaps  parts  of 
southern  California,  Hawaii,  and  certain 
thermal  spring  systems  and  their 
outflows  in  the  American  west.  Another 
four  can  be  considered  tropical  to 
subtropical,  indicating  a  similar 
potential  range  of  distribution  as  for 
tropical  species  but  with  a  greater 
likelihood  of  survival  dming  cold 
winters  and  more  northward  limits.  One 
is  subtropical.  Another  12  (4  of  which 
appear  to  be  species  complexes) 
snakeheads  can  tolerate  tropical  or 
subtropical  to  warm  temperate 
conditions,  indicative  of  species  that 
could  survive  in  most  southern  States. 
One  is  warm  temperate,  and  another 
warm  temperate  to  cold  temperate 
(Channa  argus  with  a  temperature  range 
of(>->30°C). 

In  simimary,  there  are  few  waters  in 
the  United  States  or  territories  of  the 
United  States  that,  based  on 
temperature,  would  preclude  some 
member(s)  of  the  family  Channidae  from 
becoming  established. 

Factors  That  Contribute  to 
Injuriousness 

The  likelihood  of  release  or  escape  of 
-snakeheads  is  high.  One  species, 
Channa  striata,  was  released  and 
became  established  in  waters  of  Oahu, 
Hawaii,  before  1900.  It  was  likely 
introduced  as  a  food  fish.  A  second 
species.  Channa  marulius,  is  a  recent 
introduction  to  southeastern  Florida 
(Broward  County)  and  has  also  become 
established.  The  pathway  for  this 
introduction  was  release  of  either  food 
or  aquarium  fish.  Two  specimens  of 
Channa  argus  were  caught  in  the  St. 
Johns  River  near  Sanford,  Florida,  and 
three  more  are  believed  to  have  been 
caught  at  or  near  the  same  location.  This 
species  is  available  only  through  live 
food  fish  markets.  The  same  species  was 
captured  from  a  pond  in  central 
Massachusetts  in  October  2001.  The 
snakehead  captured  in  Lake  Silverwood, 
California,  was  also  C.  ai;gus.  Two 
adults  and  eight  juveniles  of  C.  argus 
were  collected  from  a  pond  in  Crofton, 
Maryland,  in  June  and  July  2002. 
Individual  specimens  of  Channa 
micropeltes  were  caught  in  Maine, 
Massachusetts,  and  Rhode  Island  in  past 
years,  the  source  of  which  were  most 
likely  aquarium  fish  releases.  The 
availability  of  8  species  of  snakehead 
fishes  in  live  food  fish  markets  and  the 
aquarium  trade  raises  the  probability 
that  one  or  more  species  will  be  released 
into  open  water.  As  demonstrated  by  the 


documented  discoveries  of  both 
aquarium  and  food  fish  species  of 
snakeheads  in  the  wild,  there  is  a  high 
likelihood  that  snakeheads  would 
escape  or  be  released. 

If  snakeheads  escaped,  or  were 
released  into  the  wild,  the  likelihood 
that  they  would  sxuvive  and/or  become 
established  with  or  without 
reproduction  is  dependent  upon  the 
species  of  snakehead  involved  and  the 
location  of  the  release.  The  family 
Channidae  contains  9  species  that  are 
strictly  tropical,  4  can  be  considered 
tropical  to  subtropical,  one  is 
subtropical,  12  can  tolerate  tropical  or 
subtropical  to  warm  temperate 
conditions,  one  is  warm  temperate,  and 
one  is  warm  temperate  to  cold 
temperate.  The  tropical  species  would 
survive  in  the  warmest  waters  such  as 
extreme  southern  Florida,  perhaps  parts 
of  southern  California,  Hawaii,  and 
certain  thermal  spring  systems  and  their 
outflows  in  the  American  west.  The 
tropical  to  subtropical  species  would 
'  have  a  similar  potential  range  of 
distribution  as  for  tropical  species  but 
with  a  greater  likelihood  of  siuvival 
during  cold  winters  and  more 
northward  limits.  The  tropical  or 
subtropical  to  warm  temperate  species 
could  siuvive  in  most  southern  States. 
The  warm  temperate,  and  warm 
temperate  to  cold  temperate,  species 
could  survive  in  most  areas  of  the 
United  States. 

That  Channa  striata,  a  tropical  to 
warm  temperate  species  cultured  for  the 
live  food  trade,  has  been  established  for 
over  a  century  in  Hawaii  and,  more 
recently,  C.  marulius,  a  tropical  to  warm 
temperate  species  cultured  for  the 
aquarium  trade,  has  become  established 
as  a  reproducing  population  in 
southeastern  Florida  is  indicative  of  the 
likelihood  of  survival  and  potential  for 
establishment  of  snakehead  fishes. 
Although  C.  striata  is  largely  confined  to 
reservoirs  on  Oahu,  C.  marulius  has 
ample  opportimity  to  expand  its  range 
in  southeastern  Florida  through  the 
large  network  of  interconnected  canals 
and  Water  Conservation  Areas  to  the 
west  of  the  metropolitan  areas.  The 
release  of  live  food  or  aquarium  fishes 
is  a  viable  pathway  for  introduction  of 
snakehead  fishes  and,  depending  on 
temperature,  many  species  could 
become  established  from  Florida  to  or 
above  the  U.S.-Canadian  border  and  in 
many  territories  of  the  United  States. 

The  likelihood  and  magnitude  of 
spread  would  be  high  for  all  species 
within  their  thermal  limits.  Both  the 
northern  snakehead,  Channa  argus,  and, 
to  a  somewhat  lesser  extent,  the 
blotched  snakehead,  C.  maculata, 
expanded  their  ranges  of  distribution 


from  sites  of  initial  introduction  in 
Japan.  Since  introduction  of  the 
northern  snakehead  into  the  Aral  Sea 
basin  in  the  1960s,  there  has  been  a 
dramatic  range  expansion  in  waters  of 
Kazakhstan,  Turkmenistan,  and 
Uzbekistan.  Range  expansion  also 
occurred  in  the  Philippines  following 
introduction  of  the  chevron  snakehead, 
C.  striata. 

Although  there  is  limited  information 
on  the  fecimdity  of  snakeheads, 
scientific  data  indicate  that  fecimdity 
increases  greatly  in  larger  snakeheads 
and  follows  increasing  body  length. 
According  to  Quayyum  and  Quasim 
(1962),  fecimdity  for  C.  striata,  a 
medium-sized  snakehead  species, 
ranges  from  2,300  to  26,000  ocytes. 
Larger  species,  such  as  C.  marulius  and 
C.  argus  can  produce  40,000  to  50,000 
ocytes.  Given  that  two  individual 
northern  snakeheads,  C.  argus,  were 
reportedly  released  into  the  pond  in 
Crofton,  Maryland,  and  successfully 
reproduced  two  times  in  the  summer  of 
2002,  and  that  several  species  of 
snakeheads  are  known  to  have  a  high 
fecundity,  there  is  a  high  likelihood  that 
snakeheads  would  be  capable  of 
spreading  within  their  thermal  limits. 

Several  species  of  snakeheads,  whose 
native  ranges  are  subject  to  seasonal 
dry /wet  conditions,  are  known  to  be 
capable  of  overland  migrations. 
According  to  Peter  Ng  (pers.  comm.  to 
W.R.  Courtenay,  Jr.)  some  species  can 
crawl  sinuously  on  land,  even  dry  land, 
from  point  to  point.  There  are  2  main 
groups  of  snakeheads  that  are  slow,  but 
effective  and  directed,  at  overland 
migrations.  One  group,  including  C. 
striata,  C.  micropeltes,  C.  asiatica  and  C. 
gachua,  has  a  more  dorso-ventrally 
flattened  body  with  a  somewhat  flatter 
belly  and  can  crawl  on  land.  The  second 
group,  including  C.  ar;gus,  C.  maculata 
and  C.  lucius,  has  a  more  laterally 
compressed  or  rounded  body  and  is  not 
as  successful  at  overland  migrations.  For 
those  species  that  are  not  capable  of 
overland  migration,  there  is  a  high 
likelihood  that  they  can  be  transferred 
to  other  water  bodies  through  flooding 
if  they  are  released  into  flood-prone 
areas.  In  summary,  there  are  few  waters 
in  the  United  States  or  territories  of  the 
United  States  that,  based  on 
temperature,  would  preclude  some 
member(s)  of  the  family  Channidae  from 
becoming  established  and  expanding 
their  ranges  through  reproduction  and/ 
or  overland  migration. 

At  all  life  stages,  snakeheads  will 
compete  for  food  with  native  species.  As 
discussed  above  in  the  Biology  section, 
snakehead  fry  feed  on  zooplankton; 
juveniles  feed  on  insect  larvae,  small 
crustaceans,  and  fry  of  other  fishes;  and 
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adults  are  predators,  feeding  on  other 
fishes,  crustaceans,  frt)gs,  smaller 
reptiles  (snakes,  lizards),  and  sometimes 
birds  (particularly  young  waterfowl)  and 
mammals.  Native  fish  and  wildlife 
populations  that  prey  upon  fishes, 
crustaceans,  frtigs,  snakes,  lizards,  and 
young  waterfowl  would  face  reductions 
resulting  from  the  loss  of  food  sources. 

Although  the  literature  on  snakeheads 
does  not  include  specific  information  on 
feeding  habits  of  every  species,  what  is 
universal  for  those  species  that  have 
been  studied  in  this  respect  is  that 
fishes  are  an  important  component  of 
snakehead  diets.  This  can  range,  for 
example,  from  approximately  20-30% 
{e.g.,  Channa  gachua)  of  the  diet  to  well 
over  90%  {e.g..  C.  argus,  C.  micropeltes, 
C.  striata).  Next  in  line  to  fishes, 
crustaceans  (particularly  shrimp,  etc.) 
form  a  substantial  dietary  component 
for  snakeheads.  Native  fish  populations 
in  particular  would  likely  be  reduced 
through  predation  if  snakeheads  were 
introduced  and  became  established  in 
bodies  of  water.  Through  predation, 
ecosystem  balance  and  predator-prey 
relationships  could  be  modified 
drastically  should  snakeheads  become 
established  in  waters  with  low  diversity 
of  native  fishes  and  low  abundance  or 
absence  of  native  predatory  species. 
Therefore,  the  likelihood  and  magnitude 
of  adverse  impacts  on  native  wildlife 
through  competition  for  food  and 
predation  on  native  wildlife  is  high. 

While  the  potential  for  snakeheads  to 
transfer  pathogens  to  native  wildlife  is 
largely  unknown,  all  snakehead  species 
examined  are  host  to  at  least  several 
species  of  parasites.  At  least  two 
snakehead  species,  Channa  punctata 
and  C.  striata,  are  susceptible  to 
epizootic  ulcerative  sjmdrome  (EUS),  a 
disease  believed  to  be  caused  by  several 
species  of  bacteria,  a  fungus,  and 
perhaps  a  retrovirus,  under  intensive 
culture  conditions.  EUS  is  not  specific 
to  snakeheads  and  has  affected  other 
fishes,  such  as  clariid  catfishes,  bagrid 
catfishes,  two  cyprinid  genera, 
mastacembalid  eels,  and  a  nandid  fish 
in  India;  in  Thailand,  it  has  been  found 
in  giant  gourami  and  climbing  perch. 
Although  there  have  been  no  studies 
undertaken  to  examine  transfer  of 
parasites  or  diseases  from  snakeheads  to 
native  North  American  fishes,  there  are 
numerous  cases  documented  in  the 
scientific  literature  where  normative 
species  have  transferred  diseases  and 
pathogens  to  native  species.  Several  of 
the  parasites  of  northern  snakeheads 
listed  in  Table  2  are  known  to  affect 
salmonids,  cyprinids,  and  percids. 
Therefore,  there  is  a  credible  evidence 
on  the  potential  for  snakeheads  to 
transfer  pathogens  to  native  fishes. 


Due  to  the  highly  predatory  nature  of 
snakeheads,  the  likelihood  and 
magnitude  of  effect  on  threatened  and 
endangered  species  is  high.  Of  all  the 
taxa  listed  as  endangered  or  threatened 
in  U.S.  aquatic  habitats,  16  amphibians, 
115  fishes,  and  5  of  the  21  crustaceans 
(the  surface-dwelling  crayfish  and 
shrimp)  would  be  the  most  likely  to  be 
affected.  Based  on  habitat  requirements 
and  life  history,  fishes  are  more  likely 
to  be  affected  by  introduced  snakeheads 
than  amphibians  and  the  surface- 
dwelling  crustaceans.  Nonetheless,  the 
possibility  of  an  additional 
nonindigenous  predator  in  the  aquatic 
community  with  any  listed  amphibian 
or  crustacean  would  constitute  a  threat. 

In  the  western  United  States,  habitat 
requirements  of  listed  fishes  range  frtim 
steep-gradient,  coldwater  mountain 
streams,  lower-gradient  large  desert 
rivers,  to  thermal  (warm)  springs  in 
desert  areas.  Eastern  fishes  likewise 
occupy  a  variety  of  habitats,  including 
springs,  creeks,  large  rivers,  and  the 
Great  Lakes.  One  or  more  species  of 
snakeheads  would  be  capable  of  living 
in  any  of  the  above  habitats.  Since  all 
snakehead  species  prey  on  fish,  to  a 
greater  or  lesser  extent,  all  of  the  fishes 
listed  as  endangered  or  threatened 
would  be  vulnerable  to  predation  at 
some  stage  in  their  life  history.  The 
degree  of  threat  would  vary  from 
extremely  high  for  any  species  of 
snakeheads  introduced  in  relatively 
small,  isolated  habitats,  such  as  desert 
thermal  springs  and  their  outflows  in 
the  American  southwest,  to  somewhat 
less  in  steep-gradient  coldwater 
mountain  streams.  Based  on  the  food 
habits  and  habitat  preferences  of 
snakeheads,  it  is  likely  to  invade  the 
habitat,  feed  on,  and  further  threaten 
Federally  listed  freshwater  fishes. 
Snakeheads  are  likely  to  also  further 
threaten  camdidates  for  Federal 
protection. 

The  likelihood  that  one  or  more 
species  may  be  placed  in  danger  of 
extinction  or  become  endangered  within 
the  foreseeable  future  as  a  result  of 
introduction/establishment  is  high.  The 
introduction  of  a  small  number  of 
individuals  (<5)  into  isolated  spring 
habitats  could  result  in  the  extinction  of 
endemic  spring-adapted  fishes  or 
crustaceans.  The  snakeheads  would  not 
have  to  establish  a  reproducing 
population  to  reduce  or  eliminate  a  fish 
or  crustacean  species  confined  to  a 
small  section  of  a  stream  or  isolated 
spring  habitat.  Any  snakehead  that 
becomes  established  in  a  water  body 
would  represent  a  significant  threat  and 
could  potentially  push  any  listed 
amphibian,  fish,  or  crustacean  to 
extinction. 


The  likelihood  and  magnitude  of 
ancillary  wildlife  resource  damage  due 
to  control  measures  is  high.  Chemical 
control  using  rotenone  or  other  similar 
toxins  that  work  by  preventing  fish  from 
removing  oxygen  from  the  water  would 
likely  be  damaging  to  nontarget-native 
organisms. 

Only  one  species  of  snakehead. 
Channa  micropeltes,  a  tropical/ 
subtropical  species,  is  reported  to  have 
attacked  human  beings.  There  have  been 
reports  of  human  deaths  as  a  result.  All 
such  incidents  apparently  happened 
when  humans  approached  a  nest  or 
group  of  young,  and  attacks  were 
perpetrated  by  guarding  adults. 
However,  the  likelihood  and  magnitude 
of  direct  impacts  on  human  beings  is 
low. 

Factors  That  Reduce  or  Remove 
Injuriousness 

The  ability  to  eradicate  or  control 
snakehead  populations  depends  on 
where  they  are  found.  However,  there  is 
no  known  method  of  removing  all 
snakeheads  following  introduction.  If 
established  in  large  lakes  or  river 
systems,  eradication  and/or  control  are 
expected  to  be  nearly  impossible,  and 
snakeheads  would  likely  become 
permanent  members  of  the  fish 
community.  Control  in  smaller  water 
bodies  depends  upon  the  amount  of 
vegetation,  the  accessibility  to  the  water 
body,  and  the  effectiveness  of  the 
control  methods.  Piscicides  work  by 
preventing  fish  frt)m  removing  oxygen 
bom  the  water.  Chemical  control  using 
rotenone  and  similar  toxins  would 
likely  be  ineffective  to  airbreathing 
snakeheads  and  damaging  to  nontarget 
organisms  except  in  closed  situations. 
Electrofishing  and  netting  may  provide 
some  level  of  control  of  snakehead 
populations;  however,  eradication  using 
these  methods  would  be  too  selective  on 
size  classes  to  remove  a  population  of 
snakeheads.  When  a  population  is 
discovered,  it  is  typically  too  late  for 
removal  unless  the  population  is 
isolated. 

Since  effective  measures  to  eradicate, 
manage,  or  control  the  spread  of 
snakeheads  once  they  are  established 
are  not  currently  available,  the  ability  to 
rehabilitate  or  recover  ecosystems 
disturbed  by  the  species  is  low.  Re- 
establishment  of  extirpated  populations 
of  native  amphibians,  fishes,  and 
crustaceans,  if  biologically  possible, 
would  be  labor  and  cost  intensive  and 
would  depend  on  eradication  of 
snakeheads  within  those  habitats. 

Concluaion 

Because  several  species  of  snakehead 
fishes  are  available  through  the 
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aquarium,  restaurant,  and  the  live  food 
fish  trades,  the  likelihood  that  they 
would  escape  or  be  intentionally 
released  into  the  wild  is  high.  If  they 
escape  or  are  intentionally  released, 
they  are  likely  to  survive  or  become 
established  within  their  respective 
thermal  limits.  Because  there  are  no 
known  limiting  factors,  because  some 
species  have  the  ability  to  move  across 
land,  and  because  snakeheads  have  a 
fairly  high  reproductive  potential,  they 
are  likely  to  spread  once  they  are  in  the 
wild.  Snakeheads  fishes  are  likely  to 
compete  with  native  species  for  food, 
may  transmit  parasites  to  native  species, 
and  are  likely  to  feed  on  native  species, 
which  will  negatively  affect  native 
fishes,  amphibians,  crustaceans,  birds, 
small  reptiles,  and  small  manmials.  The 
air-breathing  and  mobile  characteristics 
of  snakeheads  increase  the  difficulty  in 
preventing,  eradicating,  managing,  or 
controlling  their  spread.  Because  the 
successful  removal  of  all  individual 
snakeheads  from  a  water  body  would  be 
very  difficult  to  accomplish,  it  will  be 
very  difficidt  rehabilitate  or  recover 
ecosystems  disturbed  by  snakeheads.  In 
conclusion,  for  the  reasons  stated  above, 
the  Service  finds  snakeheads  to  be 
injurious  to  the  wildlife  and  wildlife 
resources  of  the  United  States. 

ECRective  Date 

We  are  making  this  rule  effective 
upon  publication.  In  accordance  with 
the  Administrative  Procedure  Act,  we 
find  good  cause  as  required  by  5  U.S.C. 
553  {d)(3)  to  make  this  rule  effective  less 
than  30  days  after  publication  in  the 
Federal  Register.  Approximately  2.94 
times  more  snakeheads  were  imported 
in  July  2002  than  in  July  2001. 
Inspectors  at  ports  of  entry  have  noticed 
an  increase  in  interest  in  importing 
snakeheads  before  the  final  rule 
becomes  effective;  some  importers  have 
told  inspectors  that  they  are  trying  to 
"beat  the  ban"  and  import  as  many 
snakeheads  as  possible  before  the 
prohibition  on  importation  and 
interstate  transportation  is  imposed. 
Because  we  have  already  dociunented  a 
nearly  three-fold  increase  in  the 
importation  of  snakeheads  from  one 
year  ago,  and  because  of  the  increased 
interest  in  importing  snakeheads  before 
the  final  rule  becomes  effective,  the 
Service  believes  that  there  will  be  a 
substantial  and  significant  increase  in 
the  numbers  of  snakehead  fishes 
imported  and  transported  across  State 
lines  if  this  rule  is  effective  30  days  after 
publication  in  the  Federal  Register.  The 
increases  in  importations  and  interstate 
transportations  during  that  30-day 
period  could  result  in  a  significant 
potential  for  damage  to  the  wildlife  and 


wildlife  resoinces  of  the  United  States. 
As  discussed  previously  in  the  preamble 
to  this  rule,  snakehead  fishes  are  highly 
predatory,  are  difficult  to  control,  and 
are  difficult  to  differentiate  among 
species.  Therefore,  we  believe  that  we 
have  sufficient  evidence  and  cause  to 
take  immediate  action  to  prohibit 
further  importation  and  interstate 
movement  of  the  entire  Channidae 
family  of  snakehead  fishes. 

Required  Determinations 

Paperwork  Reduction  Act 

This  nde  contains  information 
collection  activity  for  special  use 
permits.  The  Fish  and  Wildlife  Service 
has  approval  from  OMB  to  collect 
information  under  OMB  control  number 
1018-0093.  This  approval  expires 
March  31,  2004.  The  Service  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  niunber. 

Regulatory  Planning  and  Review 

In  accordance  with  the  criteria  in 
Executive  Order  12866,  the  Office  of 
Management  and  Budget  has 
determined  that  this  rule  is  not  a 
significant  regulatory  action. 

(a)  This  rule  will  not  have  an  annual 
economic  effect  of  $100  million  or 
adversely  affect  an  economic  sector, 
productivity,  jobs,  the  environment,  or 
other  units  of  the  government.  A  cost- 
benefit  and  economic  analysis  is  not    ' 
required. 

The  net  economic  effect  of  prohibiting 
the  importation  and  interstate 
transportation  of  snakeheads  is  difficult 
to  determine  because  of  the  minimal 
amount  of  data  available  for  a  relatively 
new  species  to  the  aquariiun.  live  fish 
markets,  and  restaurant  trades.  There  is 
a  trade-off  between  damage  avoided  by 
not  letting  snakeheads  get  into  U.S. 
water  bodies  and  the  economic  benefits 
received  by  fish  markets  and  aquarium 
owners  who  want  to  own  the  species. 
Since  only  $85,000  worth  of  snakeheads 
were  imported  during  the  four-year 
period  between  1997  and  2000,  and  the 
potential  damage  by  snakeheads  if  they 
get  into  U.S.  waters  would  be  in  the  - 
millions  of  dollars  from  the  loss  of 
native  species,  including  threatened  and 
endangered  species,  this  rule  will  have 
a  net  positive  benefit.  The  dollar 
amoimt  of  imported  and  traded  value  is 
not  the  net  economic  value  of  this  fish, 
but  the  relatively  small  value  compared 
to  enviroimiental  damage  avoided  by 
prohibiting  these  species  is  convincing 
that  this  rule  will  not  have  a  major 
negative  economic  effect. 


(b)  This  rule  will  not  create 
inconsistencies  with  other  agencies. 
This  rule  pertains  only  to  regulations 
promulgated  by  the  Fish  and  Wildlife 
Service  under  the  Lacey  Act.  No  other 
agencies  are  involved  in  these 
regulations. 

(c)  This  rule  will  not  materially  affect 
entitlements,  grants,  user  fees,  loan 
programs,  or  the  rights  or  obligations  of 
their  recipients.  This  rule  does  not  affect 
entitlement  programs.  This  rule  is 
aimed  at  regulating  the  importation  and 
movement  of  nonindigenous  species 
that  have  the  potential  to  cause 
significant  economic  and  other  impacts 
on  natural  resources. 

(d)  This  rule  does  not  raise  novel  legal 
or  policy  issues.  No  previous  listings  of 
wildlife  as  injurious  have  raised  legal  or 
policy  concerns. 

Regulatory  Flexibility  Act  and  SBREFA 

This  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  as  defined  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  A  Regulatory  Flexibility 
Analysis  is  not  required.  Accordingly,  a 
Small  Entity  Compliance  Guide  is  not 
required.  The  rule  is  not  a  major  rule 
under  5  U.S.C.  804(2),  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act.  This  rule  will  not  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  and  does  not  have 
significant  adverse  effects  on 
competition,  employment,  investment 
productivity,  innovation,  or  the  ability 
of  U.S.-based  enterprises  to  compete 
with  foreign-based  enterprises. 

No  individual  small  industry  within 
the  United  States  will  be  significantly 
affected  if  snakehead  importation  and 
interstate  transport  are  prohibited.  Live 
food  fish  markets,  restaurants,  and 
aquarium  hobbyists  are  the  entities  most 
likely  to  be  affected  by  this  rule.  The 
number  of  aquarium  hobbyists 
interested  in  keeping  snakeheads 
appears  to  be  small,  and  snakeheads 
represent  a  minor  component  in  the 
aquarium  fish  industry  (Marshall  Myers, 
pers.  comm..  to  J.D.  Williams).  With 
only  16,554  individual  snakeheads 
imported  over  four  years  and  most  of 
these  going  to  markets  and  restaurants 
for  human  consumption,  the  number  of 
entities  engaging  in  selling  and  buying 
these  fish  is  very  small.  There  is  no 
recreational  fishery  for  these  species. 
The  niunber  of  entities  involved  in  the 
trade  of  these  species  is  not  known,  but 
it  is  assumed  to  be  very  small  because 
of  the  small  number  of  these  fish 
imported.  This  rulemaking  will  have  the 
indirect  effect  of  protecting  native 
fishes,  amphibians,  and  crustaceans 
from  the  intentional  or  accidental 
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introduction  of  snakeheads  into  U.S. 
water  bodies.  The  snakeheads  would 
likely  devastate  many  native  wildlife 
populations  if  introduced  into  a 
waterway.  It  is  very  unlikely  that  this 
rulemaking  will  affect  a  substantial 
number  of  small  entities  and  those 
entities  affected  will  not  be  significantly 
affected  because  of  the  very  small 
numbers  of  these  fish  imported.  This 
rulemaking,  by  protecting  the 
environment  from  the  spread  of  a 
nonnative  species  that  would  devastate 
native  fishes,  amphibians,  and 
crustaceans,  will  indirectly  work  to 
sustain  the  economic  benefits  enjoyed 
by  numerous  small  establishments 
engaged  in  the  recreational  fishing 
industry,  among  others. 

This  rule  will  not  cause  a  major 
increase  in  costs  or  prices  for 
consiuners,  individual  industries, 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions.  This 
rulemaking  vdll  not  affect  costs  or 
prices  for  any  fish  species  other  than 
snakeheads.  Once  this  rule  is  published, 
and  importation  and  interstate 
movement  are  prohibited,  the  TnayiTnnm 
loss  would  be  approximately  $22,000 
per  year  to  the  few  entities  that  deal  in 
these  species. 

Unfunded  Mandates  Reform  Act 

In  accordance  with  the  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1501  et 
seq.).  the  rule  will  not  "significantly  or 
uniquely"  affect  small  governments.  A 
Sm£dl  Government  Agency  Plan  is  not 
required.  The  Service  has  determined 
and  certifies  pursuant  to  the  Unfunded 
Mandates  Reform  Act  that  this 
rulemaking  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  local  or  State  governments  or  private 
entities;  will  not  produce  a  Federal 
mandate  of  $100  million  or  greater  in 
any  year  and  therefore,  is  not  a 
"significant  regulatory  action". 

Takings 

In  accordance  with  Executive  Order 
12630,  the  rule  does  not  have  significant 
takings  implications.  A  takings 
implication  assessment  is  not  required. 
This  rule  will  not  impose  significant 
requirements  or  limitations  on  private 
property  use. 

Federalism 

In  accordance  with  Executive  Order 
13132,  the  rule  does  not  have  significant 
Federalism  effects.  A  Federalism 
assessment  is  not  required.  This  rule 
will  not  have  substantial  direct  effects 
on  States,  in  the  relationship  between 
the  Federal  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 


levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  13132, 
we  determine  that  this  rule  does  not 
have  sufficient  Federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Civil  Justice  Reform 

In  accordance  with  Executive  Order 
12988.  the  Office  of  the  Solicitor  has 
determined  that  the  rule  does  not 
unduly  burden  the  judicial  system  and 
meets  the  requirements  of  sections  3(a) 
and  3(b)(2)  of  the  Executive  Order.  The 
rule  has  been  reviewed  to  eliminate 
drafting  errors  and  ambiguity,  was 
written  to  minimize  litigation,  provides 
a  clear  legal  standard  for  affected 
conduct  rather  than  a  general  standard, 
and  promotes  simplification  and  burden 
reduction. 

NEPA 

We  have  reviewed  this  rule  in 
accordance  with  the  criteria  of  the 
National  Environmental  Policy  Act  and 
our  Departmental  Manual  in  516  DM. 
This  rule  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  hiunan  environment. 
Since  only  16,554  snakehead  fishes 
were  imported  between  1997  and  2000 
for  a  declared  value  of  $85,000,  the 
maximum  annual  loss  to  the  few  entities 
that  deal  in  these  species  is  estimated  to 
be  $22,000.  Therefore,  an  environmental 
impact  statement/ assessment  is  not 
reqiiired.  The  action  is  categorically 
excluded  under  the  Department's  NEPA 
procediues  (516  DM  2,  Appendix  1.10), 
which  apply  to  policies,  directives, 
regulations,  and  guidelines  of  an 
administrative,  legal,  technical,  or 
procedural  nature;  or  the  environmental 
effects  of  which  are  too  broad, 
speculative,  or  conjectural  to  lend 
themselves  to  meaningful  analysis  and 
will  be  subject  later  to  the  NEPA 
process,  eidier  collectively  or  on  a  case- 
by-case  basis. 

Tribal  Consultation 

In  accordance  with  the  President's 
memorandum  of  April  29, 1994, 
"Govemment-to-Govemment  Relations 
with  Native  American  Tribal 
Governments"  (59  FR  22951),  Executive 
Order  13175,  and  512  DM  2,  we  have 
evaluated  potential  effects  on  Federally 
recognized  Indian  tribes  and  have 
determined  that  there  are  no  potential 
effects.  This  rule  involves  the 
importation  and  interstate  movement  of 
live  snakeheads.  We  are  unaware  of 
trade  in  these  species  by  Tribes. 

Effects  on  Energy 

On  May  18,  2001,  the  President  issued 
Executive  Order  13211  on  regulations 


that  significantly  affect  energy  supply, 
distribution,  and  use.  ExecuUve  Order 
13211  requires  agencies  to  prepare 
Statements  of  Energy  Effects  when 
imdertaking  certain  actions.  Because 
this  rule  is  intended  to  prevent  the 
accidental  or  intentional  introduction  of 
snakeheads  and  the  possible  subsequent 
establishment  of  populations  of  these 
fish  in  the  wild,  it  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866  and  is  not  expected  to  affect 
energy  supplies,  distnbution,  and  use. 
Therefore,  this  action  is  a  not  a 
significant  energy  action  and  no 
Statement  of  Energy  Effects  is  required. 

References  Cited 

A  complete  list  of  all  references  cited 
in  this  rule  is  available  upon  request 
from  the  Division  of  Environmental 
Quality  (see  FOR  FURTHER  INFORMATION 
CONTACT  section). 

Authority 

The  Fish  and  Wildlife  Service  is 
issuing  this  final  rule  under  the 
authority  of  the  Lacey  Act  (18  U.S.C. 
42). 

List  of  Subjects  in  50  CFR  Part  16 

Fish,  Imports,  Reporting  and 
recordkeeping  requirements, 
Transportation,  Wildlife. 

For  the  reasons  discussed  in  the 
preamble,  we  amend  part  16,  subchapter 
B  of  chapter  I,  title  50  of  the  Code  of 
Federal  Regulations  as  set  forth  below. 

PART  16— [AMENDED] 

1.  The  authority  citation  for  part  16 
continues  to  read  as  follows: 

Authority:  18  U.S.C.  42. 

2.  Amend  §  16.13  by  revising 
paragraph  (a)(2)  to  read  as  follows: 

|ie.13    ImpoftMonorUveordeadflsh, 
inoNusks,  and  cruilaceane,  or  ttMir  egje. 

(a)  ^  •  * 

(2)  The  importation,  transportation,  or 
acquisition  of  any  of  the  species  listed 
in  this  paragraph  is  prohibited  except  as 
provided  imder  the  terms  and 
conditions  set  forth  in  §  16.22: 

(i)  Live  fish  or  viable  eggs  of  walking 
catfish,  family  Clariidae; 

(ii)  Live  mitten  crabs,  genus  Eriocheir, 
or  their  viable  eggs; 

(iii)  Live  moUusks,  veligers,  or  viable 
eggs  of  zebra  mussels,  genus  Dreissena; 
and 

(iv)  Any  live  fish  or  viable  eggs  of - 
snakehead  fishes  of  the  genera  Channa 
and  Patachanna  (or  their  generic 
sjmonyms  of  Bostrychoides, 
Ophicephalus,  Ophiocephalus,  and 
Parophiocephalus)  of  the  Family 
Channidae,  including  but  not  limited  to: 


62204  Fed Jral  Register / Vol.  67.  No.  193 /Friday.  October  4,  2002 /Rules  and  Regulations 


(A)  Channa  amphibeus  (Chel  or  Boma 
snakehead).  J 

(B)  Channa  argus  (Northern  or  Amur 
snakehead). 

(C)  Channa  asiatica  (Chinese  or 
Northern  Green  snakehead). 

(D)  Channa  aurantimaculata. 

(E)  Channa  bankanensis  (Bangka 
snakehead). 

(F)  Channa  baramensis  (Baram 
snakehead). 

(G)  Channa  barca  (barca  or  tiger 
snakehead). 

(H)  Channa  bleheti  (rainbow  or  jewel 
snakehead). 

(I)  Channa  cyanospilos  (bluespotted 
snakehead). 

(J)  Channa  gachua  (dwarf,  gaucha,  or 
frog  snakehead). 

(K)  Channa  harcourtbutleri  (Inle 
snakehead).  ] 

(L)  Channa  lucius  (shiny  or  splendid 
snakehead). 

(M)  Channa  maculata  (blotched 
snakehead). 

(N)  Channa  marulius  (bullseye. 
murrel.  Indian,  great,  or  cobra 
snakehead). 

(O)  Channa  mamloides  (emperor 
snakehead). 

(P)  Channa  melanoptera. 

(Q)  Channa  melasoma  (black 
snakehead). 

(R)  Channa  micropeltes  (giant,  red,  or 
redline  snakehead). 

(S)  Channa  nox. 

(T)  Channa  orientalis  (Ceylon  or 
Ceylonese  Green  snakehead). 

(U)  Channa  panaw. 

(V)  Channa  pleumphthalmus 
(ocellated,  spotted,  or  eyespot 
snakehead). 

(W)  Channa  punctata  (dotted  or 
spotted  snakehead). 

(X)  Channa  stewartii  (golden 
snakehead). 

(Y)  Channa  striata  (chevron  or  striped 
snakehead). 

(Z)  Parachanna  africana  (Niger  or 
African  snakehead). 

(AA)  Parachanna  insignis  (Congo, 
square-spotted  African  or  light  African 
snakehead). 

(BB)  Parachanna  obscura  (dark 
African,  dusky,  or  square-spotted 
snakehead). 
***** 

Dated:  September  26.  2002. 
Paul  Hof&nan. 

Acting  Assistant  Secretary  for  Fish  and 
Wildhfe  and  Paries. 

(FR  Doc.  02-25337  Filed  10-3-02:  8:45  am] 
aUJNO  CODE  4310-55-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  600  and  660 

[Docket  No.  01 1 231 309-2090-03; 
i.D.092602B] 

Fisheries  off  West  Coast  States  and  in 
the  Western  Pacific;  Pacific  Coast 
Groundfish  Fishery;  Annual 
Specifications  and  Management 
Measures;  Trip  Limit  Adjustments; 
Correction 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Inseason  trip  limit  adjustments 

and  correction;  request  for  comments. 

summary:  NMFS  announces  changes  in 
the  following  trip  limits  for  the  Pacific 
Coast  groundfish  fisheries:  limited  entry 
groundfish  trawl  gear  fisheries  for  minor 
slope  rockfish,  splitnose  rockfish,  DTS 
complex  (Dover  sole,  thomyheads  and 
sablefish),  flatfish  fisheries,  widow 
rockfish,  yellowtail  rockfish,  and  the 
'other  fish'  category;  limited  entry  fixed 
gear  fisheries  for  minor  slope  rockfish, 
splitnose  rockfish,  sablefish,  minor 
nearshore  rockfish,  lingcod  and  the 
'other  fish'  category;  and  open  access 
fisheries  for  sablefish.  minor  nearshore 
rockfish.  lingcod.  and  the  'other  fish' 
category.  Additionally,  pink  shrimp 
exempted  trawl  gear  incidental 
groundfish  landings  limits  are  now 
listed  in  the  open  access  trip  limit  table 
rather  than  just  in  the  text  at  IV.C.(3)  to 
ensure  clarity.  These  actions,  which  are 
authorized  by  the  Pacific  Coast 
Groimdfish  Fishery  Management  Plan 
(FMP).  will  allow  fisheries  access  to 
healthy  groundfish  stocks,  prevent 
fisheries  that  are  approaching  their  OY 
from  exceeding  their  OY,  and  protect    ^ 
overfished  and  depleted  stocks.  With 
this  inseason  trip  limit  adjustment, 
NMFS  also  announces  that  the  States  of 
Washington  and  Oregon  are 
implementing  a  declaration  requirement 
for  limited  entry  trawl  vessels  intending 
to  fish  with  midwater  trawl  gear  in  the 
Darkblotched  Rockfish  Conservation 
Area  (DBCA)  north  of  40°10'  N.  lat.  This 
document  also  contains  a  correction  to 
the  limited  entry  trawl  gear  trip  limit  for 
canary  rockfish  south  of  40°10'  N.  lat.  to 
reflect  the  closure  in  the  south  that  was 
effective  July  1.2002. 
DATES:  Effective  0001  hours  local  time 
October  1,  2002.  until  the  2003  annual 
specifications  and  management 
measures  are  effective,  luiless  modified. 


superseded,  or  rescinded  through  a 
publication  in  the  Federal  Register. 
ADDRESSES:  Submit  comments  to  D. 
Robert  Lohn.  Administrator,  Northwest 
Region.  NMFS.  7600  Sand  Point  Way 
NE.  Seattle.  WA  98115-0070;  or  Rod 
Mclnnis,  Acting  Administrator, 
Southwest  Region,  NMFS,  501  West 
Ocean  Blvd.  Suite  4200,  Long  Beach,  CA 
90802-4213. 

FOR  FURTHER  INFORMATION  CONTACT: 
lamie  Goen  (Northwest  Region.  NMFS). 
phone:  206-526-6140;  fax:  206-526- 
6736:  and  e-mail:  jamie.goen@noaa.gov. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

This  Federal  Register  document  is 
available  on  the  Government  Printing 
Office's  website  at:  http:// 

www.access.gpo.gov/su docs/ca/docs/ 

aces/acesl40.html.  Background 
information  and  documents  are 
available  at  the  NMFS  Northwest  Region 
website  at:  http://www.nwr.noaa.gov/ 
Isustfsh/gdf shot. htm  and  at  the  Pacific 
Fishery  Management  Council's  website 
at:  http://www.pcounciI.org. 

Background 

'    The  Pacific  Coast  Groundfish  FMP 
and  its  implementing  regulations  at  50 
CFR  part  660,  subpart  G.  regulate  fishing 
for  over  80  species  of  groundfish  off  the 
coasts  of  Washington,  Oregon,  and 
California.  Annual  groundfish 
specifications  and  management 
measures  are  initially  developed  by  the 
Pacific  Fishery  Management  Coimcil 
(Pacific  Council),  and  are  implemented 
by  NMFS.  The  specifications  and 
management  measures  for  the  ciuxent 
fishing  yecir  (January  1-December  31, 
2002)  were  initially  published  in  the 
Federal  Register  as  an  emergency  nUe 
for  January  l-February  28,  2002  (67  FR 
1540,  January  11,  2002),  as  a  proposed 
rule  for  all  of  2002  (67  FR  1555,  January 
11,  2002),  and  as  a  final  rule  effective 
March  1,  2002  (67  FR  10490,  March  7, 
2002).  The  final  rule  was  subsequently 
amended  at  67  FR  15338,  April  1,  2002, 
at  67  FR  18117.  April  15,  2002,  at  67  FR 
30604.  May  7.  2002.  at  67  FR  40870, 
June  14.  2002.  at  67  FR  44778.  July  5. 
2002.  at  67  FR  48571,  July  25,  2002,  at 
67  FR  50835,  August  6.  2002,  at  67  FR 
55166.  August  28.  2002,  at  67  FR  56497, 
September  4,  2002,  and  at  67  FR  57973. 
September  13,  2002. 

"The  following  changes  to  current 
groundfish  management  measures  were 
recommended  by  the  Pacific  Council,  in 
consultation  with  Pacific  Coast  Treaty 
Tribes  and  the  States  of  Washington. 
Oregon,  and  California,  at  its  September 
9-13.  2002.  meeting  in  Portland.  OR. 
Pacific  Coast  groundfish  landings  will 
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be  monitored  throughout  the  year,  and 
further  adjustments  will  be  made  as 
necessary  to  allow  achievement  of  or  to 
avoid  exceeding  the  2002  OYs  and 
allocations. 

Depth-based  Management 

Beginning  with  the  July  1.  2002. 
inseason  action  (67  FR  44778.  July  5. 
2002)  the  Pacific  Council  reinstated  a 
management  line  at  the  20-frn  (37-m) 
depth  contour  south  of  40*  0'  N.  lat.  The 
20-fm  (37-m)  depth  contour  was  used 
to  implement  management  measures  to 
protect  bocaccio  rockfish.  an  overfished 
species.  Through  an  emergency  rule  (67 
FR  57973,  September  13,  2002)  effective 
September  10,  2002.  new  depth-based 
management  measures  affecting  the 
limited  entry  trawl  fleet  north  of  40°10' 
N.  lat.  were  implemented  to  allow 
harvest  of  healthy  groundfish  stocks 
while  protecting  darkblotched  rockfish, 
another  overfished  species.  The 
emergency  rule  created  a  "no-trawl" 
zone  between  approximately  100  to  250 
fin  (183  to  457  m)  north  of  40''10'  N.  lat. 
to  the  U.S.-Canada  border,  known  as  the 
DBCA.  This  inseason  action  will  open 
up  limited  midwater  trawl  opportiinities 
for  widow  and  yellowtail  rockfish  in  the 
DBCA.  subject  to  the  trip  limits 
described  below  and  a  declaration 
process  adopted  by  the  States  of 
Washington  and  Oregon. 

Operating  in  Areas  with  Different  Trip 
Umits 

When  operating  in  areas  with 
different  trip  limits  north  and  south  of 
a  management  line,  the  crossover 
provisions  listed  at  paragraph  rV.A.(12) 
in  the  2002  annual  specifications  and 
management  measures  (67  FR  10490. 
March  7.  2002)  apply.  For  the  limited 
entry  trawl  flatfish  fisheries  north  and 
south  of  the  management  line  at  40°  10' 
N.  lat.,  vessels  are  subject  to  the 
crossover  provisions  in  paragraph 
IV.A.(12)  when  making  landings  that 
include  any  of  the  flatfish  species 
specified  at  50  CFR  660.302  in  the 
flatfish  fisheries. 

Sablefish  20-Inch  Minimum  Size  Limit 
for  Limited  Entry  Fixed  Gear  and  Open 
Access  Between  4(fl(fN.  lat.  and  36°  N. 
lat.  and  for  Limited  Entry  Trawl  South 
of  40^ Iff  N.  lat. 

At  the  Pacific  Council's  September 
meeting,  public  testimony  reported  a 
significant  amoimt  of  adult  sablefish- 
discard  in  waters  deeper  than  the 
bocaccio  depth  range  with  the  22-inch 
(56  cm)  minimiun  sablefish  size 
restriction  that  was  imposed  on  Jidy  1, 
2002  (67  FR  44778,  July  5.  2002  and 
subsequently  amended  at  67  FR  50835, 
August  6,  2002).  Therefore,  the  Pacific 


Council  recommended  reducing  the 
sablefish  minimum  size  limit  from  22 
inches  to  20  inches  (56  cm-51  cm), 
beginning  October  1,  2002.  for  limited 
entry  fixed  gear  and  open  access  vessels 
between  40°10'  N.  lat.  and  36°  N.  lat. 
and  for  limited  entry  trawl  vessel  south 
of  40°10'  N.  lat.  This  reduction  in  the 
minimum  sablefish  size  limit  is 
intended  to  reduce  the  discard  of 
smaller,  mature  sablefish  while 
protecting  bocaccio.  an  overfished 
species,  by  pushing  fishing  effort  for 
sablefish  into  deeper  waters. 

North  of  40°10' N.  lat.,  there 
continues  to  be  no  sablefish  size  limit 
because  bocaccio  do  not  generally  occiu 
north  of  40°10'  N.  lat.  and  the  adult 
sablefish  in  that  area  tend  to  be  larger. 
To  the  south  of  this  area  (i.e.,  south  of 
36°  N.  lat.),  there  continues  to  be  no 
sablefish  size  limit  for  limited  entry 
fixed  gear  or  open  access  vessels 
because  the  adult  sablefish,  although 
small,  generally  occur  outside  of  the 
bocaccio  depth  range.  The  20-inch  (51- 
cm)  minimum  sablefish  size  limit  for 
the  limited  entry  trawl  gear  sablefish 
sublimit  will  continue  to  extend  south 
from  40°10'  N.  lat.  to  the  Mexico  border. 

The  "Other  Fish"  Category  for  All  Gears 
Coastwide 

"Othei^fish"  are  defined  at  50  CFR 
660.302  under  the  term  groundfish,  as 
those  groundfish  species  or  species 
groups  for  which  there  is  no  trip  limit, 
size  limit,  quota,  or  harvest  guideline. 
With  this  inseason  action,  the  "other 
fish"  category  is  added  to  the  limited 
entry  fixed  gear  and  open  access  trip 
limit  tables,  in  addition  to  the  limited 
entry  trawl  table.  For  all  gears  north  of 
40°10'  N.  lat..  "other  fish"  are  not 
limited,  except  that  spiny  dogfish  is 
prohibited  for  all  gears  other  than  small 
footrope  trawl.  The  fixed  gear  spiny 
dogfish  fishery  in  the  north  has  a  history 
of  yelloweye  rockfish  bycatch, 
especially  off  Washington.  In  order  to 
protect  yelloweye  rockfish.  an 
overfished  species,  spiny  dogfish 
retention  is  prohibited  for  all  gears 
except  small  footrope  trawl  in  the  north. 
For  all  gears  south  of  40°10'  N.  lat., 
retention  of  "other  fish"  is  prohibited  in 
order  to  prevent  incidental  catch  of 
bocaccio  with  the  exception  that 
retention  of  grenadiers  is  permitted. 
Grenadiers  are  a  deep  water  species  and 
can  be  targeted  without  intercepting 
overfished  or  depleted  rockfish  stocks. 

Limited  Entry  Trawl  Gear  Fisheries  for 
Midwater  Widow  and  Yellowtail 
Rockfish  North  of4(fl(/  N.  lat. 

At  their  September  meeting,  the 
Pacific  Council  decided  to  allow 
midwater  trawl  fisheries  for  widow  and 


yellowtail  rockfish  inside  the  DBCA. 
The  widow  and  yellowtail  rockfish 
midwater  fisheries  had  previously  been 
closed  in  the  north  because  these 
species  primarily  occur  within  the 
DBCA,  an  area  closed  to  protect 
darkblotched  rockfish.  While  midwater 
trawls  for  these  species  within  the 
DBCA  would  not  intercept  darkblotched 
rockfish.  the  midwater  fisheries  were 
closed  because  of  the  enforcement 
difficulty  in  determining  whether  a 
vessel  is  conducting  a  midwater  or 
pelagic  trawl  versus  a  small  footrope 
bottom  trawl,  which  would  intercept 
darkblotched  rockfish  and  is  prohibited. 

In  order  to  allow  midwater  trawl 
opportimity  for  widow  and  yellowtail 
rockfish.  the  States  of  Washington  and 
Oregon  will  implement  a  declaration 
process  whereby  vessels  intending  to 
fish  with  midwater  trawl  gear  within  the 
DBCA  would  be  required  to  contact  the 
State  in  advance  of  such  fishing  trips  as 
a  condition  of  landing  in  State  ports. 
Washington  and  Oregon  will  implement 
a  limited  declaration  process  for  the 
November-December  period,  while 
California  will  maintain  an  on-the-water 
enforcement  presence.  For  November- 
December,  the  States  of  Washington  and 
Oregon  will  handle  all  midwater  trawl 
declarations  for  fishing  in  the  DBCA. 
Due  to  limited  State  personnel  resources 
to  handle  the  declaration  process,  the 
frequency  of  trips  landing  either  widow 
or  yellowtail  rockfish  is  being  restricted 
in  Federal  regulations  to  no  more  than 
two  trips  per  vessel  per  2-month 
cumulative  period  (i.e..  November- 
December). 

The  available  trip  limit  for  this 
midwater  trawl  opportunity  was 
constrained  to  the  November-December 
cumulative  trip  limit  period. 
Historically,  incidental  catch  of  canary 
rockfish.  an  overfished  species,  in  the 
widow  rockfish  midwater  trawl  fishery 
has  been  lower  in  the  January-February, 
March-April  and  November-December 
cumulative  trip  limit  periods.  Because 
canary  rockfish  is  approaching  its  OY, 
the  widow  and  yellowtail  midwater 
fisheries  were  re-opened  only  for  the 
November-December  trip  limit  pwriod 
when  the  interception  of  canary  rockfish 
is  likely  to  be  low. 

For  tne  November-December  period, 
the  2-month  cumulative  limit  for  the 
widow  rockfish  midwater  trawl  fishery 
occiuring  north  of  40°10'  N.  lat.  will  be 
re-opened  at  13,000  lb  (5,897  kg)  per  2 
months,  restricted  to  no  more  than  2 
trips  landing  widow  rockfish  per  vessel 
per  2-month  period.  For  yellowtail 
rockfish.  the  November-Etecember  2- 
month  cumulative  limit  for  the 
yellowtail  rockfish  midwater  trawl 
fishery  occiuring  north  of  40°  10'  N.  lat. 
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will  be  re-opened  at  20.000  lb  (9.072  kg) 
per  2  months,  restricted  to  no  more  than 
2  trips  landing  yellowtail  rockfish  per 
vessel  per  2-month  period. 

Limited  Entry  Tmwl  Gear  Fisheries  for 
the  DTS  Complex  North  of4(fl(/  N.  lot. 

The  DTS  complex  north  of  40°10'  N. 
lat.  was  previously  scheduled  to 
decrease  for  the  November-December 
cumulative  limit  period.  In  addition,  the 
September  emergency  rule  (67  FR 
57973,  September  13,  2002)  had  split 
the  November-December  cimiulative 
■  limit  period  from  a  2-month  to  a 
monthly  cumulative  limit  to  allow  more 
flexibility  for  possible  future  inseason 
adjustments.  However,  in  doing  so,  the 
flexibility  of  the  fishermen  to  plan  their 
trips  is  further  constrained  and  the 
likelihood  of  regulatory  discards  may 
increase.  Because  sufficient  OY  remains 
and  the  incidence  of  overfished  rockfish 
species  interception  in  the  DTS  fisheries 
is  lower  during  November-December, 
the  Pacific  Council  decided  to  increase 
the  cumulative  trip  limits  for  the  DTS 
complex  during  the  November- 
December  cumulative  limit  period  and 
re-instate  the  2-month  cumulative  limit. 

In  order  to  allow  fishermen  access  to 
the  remaining  DTS  OYs  while  still 
protecting  darkblotched  rockfish  in  all 
northern  waters  and  canary  rockfish  in 
waters  shoreward  of  the  100-fm  (184  m) 
depth  contour  line,  the  Pacific  Coimcil 
increased  the  OY  for  all  DTS  complex 
species,  but  increased  the  Dover  sole 
limit  disproportionately  between  large 
and  small  footrope  trawl  gear.  Small 
footrope  trawl  gear  was  assigned  a  lower 
Dover  sole  trip  limit,  12,000  lbs  (5,443 
kg)  per  2  months,  because  small 
footrope  is  the  only  bottom  trawl  gear 
allowed  in  waters  shoreward  of  the  100 
fm  (183  m)depth  contour  where  there  is 
higher  incidence  of  rockfish  bycatch, 
including  canary  and  darkblotched 
rockfish.  Small  footrope  gear  is  allowed 
in  waters  inside  of  100  fm  (183  m) 
because  it  tends  to  have  less  incidental 
catch  of  canary  rockfish  since  it  cannot 
effectively  fish  in  rocky  seafloor  habitat 
where  canary  rockfish  are  typically 
found.  Conversely,  the  higher  limit  for 
Dover  sole  caught  with  large  footrope 
trawl  gear.  22,000  lb  (9,979  kg)  per  2 
months,  is  intended  to  encourage 
vessels  to  operate  seaward  of  the  250  fm 
(461  m)  depth  contour,  outside  the 
range  of  darkblotched  and  canary 
rockfish. 

For  the  November-December  period, 
the  2-month  cumulative  limit  for  the 
DTS  trawl  fishery  nwth  of  40°10'  N.  lat. 
will  be  increased  as  follows:  Dover  sole 
will  be  increased  from  7.000  lb  (3,175 
kg)  per  month  to  22,000  lb  (9,979  kg)  per 
2  months  providing  that  only  large 


footrope  or  midwater  trawl  gear  is  used 
to  land  any  groundfish  species  during 
the  entire  cumulative  limit  period  or 
12,000  lb  (5,443  kg)  per  2  months  if 
small  footrope  gear  is  used  to  land  any 
groundfish  species  dviring  the  entire 
cimiulative  limit  period;  shortspine 
thomyhead  will  be  increased  from  750 
lb  (340  kg)  per  month  to  2,200  lb  (998 
kg)  per  2  months;  longspine  thomyhead 
will  be  increased  from  1,000  lb  (454  kg) 
per  month  to  8,000  lb  (3,629  kg)  per  2 
months;  and  sablefish  will  be  increased 
from  1,250  lb  (567  kg)  per  month  to 
2,600  lb  (1,179  kg)  per  2  months. 

Limited  Entry  Trawl  Gear  Fisheries  for 
Minor  Slope  Rockfish  Coastwide  and 
Splitnose  Rockfish  South  of  36°  N.  lat. 

As  in  the  DTS  fishery  above,  the 
September  emergency  rule  had  split  the 
November-December  cumulative  limit 
period  frdm  a  2-month  to  a  monthly 
cumulative  limit  to  allow  more 
flexibility  for  possible  future  inseason 
adjustments.  However,  in  doing  so,  the 
flexibility  of  the  fishermen  to  plan  their 
trips  is  further  constrained  and  the 
likelihood  of  regulatory  discards  may 
increase. 

PacFIN  landings  estimates  through 
September  7,  2002,  report  the  limited 
entry  slope  rockfish  catch  in  the  north 
to  be  at  104  mt  out  of  a  1,150  mt  OY 
for  2002  (1,046  mt  remaining)  and  at   - 
275  mt  out  of  a  497  mt  OY  (222  mt 
remaining)  for  the  south.  For  splitnose 
rockfish  in  the  Monterey  and 
Conception  management  areas,  PacFIN 
estimates  report  the  limited  entry  and 
open  access  splitnose  catch  to  be  at  35 
mt  out  of  a  387  mt  OY  (352  mt 
remaining).  Because  sufficient  OY 
remains  and  the  incidence  of  overfished 
rockfish  species  interception  is  low,  the 
Pacific  Council  decided  to  increase  the 
ciunulative  trip  limits  for  minor  slope 
rockfish  fisheries  in  the  north  during  the 
November-December  period  and  for  the 
minor  slope  and  splitnose  rockfish 
fisheries  south  of  40°10'  N.  lat.  during 
the  September-October  and  November- 
December  cumulative  limit  periods,  re- 
instating the  2-month  cumulative  limit. 

For  the  September-October  period, 
limited  entry  trawl  fisheries  for  minor 
slope  and  splitnose  rockfish  south  of  36° 
N.  lat.  will  each  be  increased  from 
15,000  lb  (6,804  kg)  per  2  months  to 
25,000  lb  (11.340  kg)  per  2  months.  For 
the  November-December  period,  limited 
entry  trawl  fisheries  for  minor  slope 
rockfish  north  of  36°  N.  lat.  vrill  be 
increased  from  300  lb  (136  kg)  per 
month  to  1,800  lb  (816  kg)  per  2  months; 
limited  entry  trawl  fisheries  for  both 
minor  slope  and  splitnose  rockfish 
south  of  36°  N.  lat.  will  be  increased 


from  15,000  lb  (6,804  kg)  per  2  months 
to  40,000  lb  (18.144  kg)  per  2  months. 

Limited  Entry  Trawl  Gear  Fisheries  for 
Flatfish  South  of4(fl(/  N.  lat. 

Previously,  the  Petrale  sole  trip  limit 
south  of  40°10'  N.  lat.  was  included  in 
the  combined  flatfish  limit  for  rex  sole, 
petrale  sole,  English  sole,  and 
arrowtooth  flounder  as  an  incidental 
catch  allowance  in  the  DTS  fishery. 
South  of  40°10'  N.  lat..  logbook  and  fish 
landing  ticket  data  report  that  the 
limited  entry  trawl  fishery  for  Petrale 
sole  occurs  primarily  seaward  of  180  fin 
(329  m)  and  has  not  shown  any 
incidental  catch  of  bocaccio.  The 
overfished  species  bycatch  for  this 
fishery  during  November-December 
using  a  depth-based  bycatch  model 
projects  that  widow  rockfish.  lingcod. 
darkblotched  rockfish  may  be 
intercepted  in  the  Petrale  sole  fishery. 
However,  incidental  catch  levels  of 
these  species  are  not  projected  to  exceed 
their  2002  OYs.  Therefore,  Petrale  sole 
was  pulled  out  of  the  combined  flatfish 
limit  and  given  its  own  trip  limit. 
30,000  lb  (13,608  kg)  per  2  months,  to 
provide  targeted  harvest  opportunity  on 
a  healthy  groundfish  stock  with 
minimal  incidental  catch  of  overfished 
rockfish  species. 

In  addition,  rex  sole  was  piilled  out  of 
the  combined  flatfish  limit  and  assigned 
a  higher  incidental  catch  allowance  of 
2,000  lb  (907  kg)  per  trip.  English  sole 
and  arrowtooth  flounder  retain  a 
combined  limit  of  1,000  lb  (454  kg)  per 
trip  as  an  incidental  catch  allowance  in 
the  DTS  or  petrale  sole  fisheries. 

For  the  I^ovember-December  period, 
limited  entry  trawl  fisheries  for  flatfish 
south  of  40°  10'  N.  lat.  are  closed  with 
the  following  exceptions:  petrale  sole 
will  have  its  own  trip  limit  of  30.000  lb 
(13,608  kg)  per  2  months,  rex  sole  will 
have  its  own  incidental  catch  allowance 
of  2.000  lb  (907  kg)  per  trip,  and  English 
sole  and  arrowtooth  floimder  continue 
to  have  a  combined  incidental  catch 
allowance  of  1,000  lb  (454  kg)  per  trip 
when  landed  with  DTS  or  petrale  sole. 
The  amoimt  of  per-trip  flatfish  landings 
(rex  sole,  English  sole,  and  arrowtooth 
flounder)  must  not  exceed  the  amoimt 
of  DTS  and  petrale  sole  landed. 
Landings  may  continue  to  be  made  with 
small  or  large  footrope  gear. 

Limited  Entry  Fixed  Gear  Fisheries  for 
Minor  Slope  Rockfish  and  Splitnose 
Rockfish  South  of  36°  N.  lat. 

The  limited  entry  fixed  gear  fisheries 
for  minor  slope  and  splitnose  rockfish 
south  of  36°  N.  lat.  generally  occur  well 
outside  of  250  fin  (461  m).  In  addition 
to  the  fishery  taking  place  in  deeper 
waters  beyond  the  range  of  bocaccio.  the 
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OY  for  limited  entry  slope  rockfish  in 
the  south  is  estimated  in  PacFIN  to  be 
at  275  mt  out  of  a  497  mt  OY  (222  mt 
remaining).  For  splitnose  rockfish  in  the 
Monterey  and  Conception  management 
areas.  PacFIN  estimates  report  the 
limited  entry  and  open  access  splitnose 
catch  to  be  at  35  mt  out  of  a  387  mt  OY 
(352  mt  remaining).  Because  sufficient 
OY  remains  for  both  minor  slope  and 
splitnose  rockfish  and  the  likelihood  of 
bocaccio  interception  in  these  fisheries 
during  the  remainder  of  2002  is  low,  the 
cumulative  limit  for  these  fisheries  will 
be  increased. 

For  the  September-October  and 
November-December  periods,  the  trip 
limits  for  both  minor  slope  and 
splitnose  rockfish  will  be  increased 
south  of  36°  N.  lat.  bom.  15,000  lb  (6,804 
kg)  per  2  months  to  25,000  lb  (11,340 
kg)  per  2  months. 

Liinited  Entry  Fixed  Gear  and  Open 
Access  Fisheries  for  Sablefish  North  of 
36°  N.  lat. 

PacFIN  landings  data  estimates  that 
the  open  access  landings  for  sablefish  in 
the  north  are  at  1,032  mt  out  of  a  1,780 
mt  OY  for  2002  (748  mt  remaining). 
Because  sufficient  OY  remains  for 
sablefish  north  of  36°  N.  lat.,  the  limits 
in  the  sablefish  daily  trip  limit  fishery 
will  be  increased. 

Beginning  October  1,  2002,  the 
limited  entry  fixed  gear  and  open  access 
daily  trip  limit  fishery  for  sablefish 
north  of  36°  N.  lat.  will  be  increased 
fitim  300  lb  (136  kg)  per  day,  or  1 
landing  per  week  up  to  800  lb  (363  kg), 
not  to  exceed  2,400  lb  (1,089  kg)  per  2 
months,  to  300  lbs  (136  kg)  per  day,  or 

1  landing  per  week  up  to  900  lb  (408 
kg),  not  to  exceed  2,700  lb  (1,225  kg)  per 

2  months. 

Limited  Entry  Fixed  Gear  and  Open 
Access  Fisheries  for  Minor  Nearshore 
Rockfish  North  of  40°  Iff  N.  lat. 

PacFIN's  landed  catch  estimates  show 
the  limited  entry  and  open  access 
nearshore  rockfish  catch  north  of  40°  10' 
N.  lat.  to  be  at  186  mt  out  of  a  324  mt 
OY  for  2002  (138  mt  remaining). 
Because  sufficient  OY  remains  for 
nearshore  rockfish,  begiiming  October  1 , 
2002,  the  limited  entry  fixed  gear  and 
open  access  fisheries  for  minor 
nearshore  rockfish  north  of  40°10'  N.  lat. 
will  be  increased  from  6,000  lb  (2,722 
kg)  per  2  months,  no  more  than  3,000 
lb  (1.361  kg)  of  which  may  be  species 
other  than  black  and  blue  rockfish,  to 
7.000  lb  (3,175  kg)  per  2  months,  no 
more  than  3,000  lb  (1.361  kg)  of  which 


may  be  species  other  than  black  and 
blue  rockfish. 

Limited  Entry  Fixed  Gear  and  Open 
Access  Fisheries  for  Lingcod  South  of 
4(fl(fN.  lat. 

Minor  nearshore  rockfish  south  of 
40°10'  N.  lat.  are  estimated  to  have 
exceeded  the  2002  OY  by  18  mt  through 
September  7,  2002.  Because  nearshore 
rockfish  and  lingcod  co-occur,  the 
fishery  for  lingcod  south  of  40°10'  N.  lat. 
will  close  one  month  earlier  than 
previously  scheduled  to  protect 
nearshore  rockfish  frtsm  continued 
overharvesting. 

Previously,  the  limited  entry  fixed 
gear  and  open  access  fisheries  for 
lingcod  south  of  40°10'  N.  lat.  were  open 
only  inside  the  20  fm  (37  m)  contour 
with  cumulative  limits  of  400  lb  (181 
kg)  per  month  for  limited  entry  fixed 
gear  fisheries  and  300  lb  (136  kg)  per 
month  for  open  access  fisheries. 
Beginning  C)ctober  1,  2002,  the  limited 
entry  fixed  gear  and  open  access 
fisheries  south  of  40°10'  N.  lat.  for 
lingcod  will  be  closed. 

Correction 

The  canary  rockfish  fishery  was 
closed  south  of  40°  10'  N.  lat.  with  the 
July  1,  2002  trip  limit  adjustments  (67 
Fr  44778,  July  5,  2002).  The  closure  for 
the  limited  entry  trawl  fishery  for 
canary  rockfish  starting  October  1,  2002, 
was  inadvertently  removed  during 
implementation  of  the  September 
emergency  rule  (67  FR  56497, 
September  4,  2002).  The  limited  entry 
trawl  fishery  for  canary  rockfish  should 
be  closed  south  of  40°10'  N.  lat.  for  the 
remainder  of  2002. 

NMFS  Actions 

For  the  reasons  stated  herein;  NMFS 
concurred  with  the  Pacific  Council's 
recommendations  and  hereby 
announces  the  following  changes  to  the 
2002  specifications  and  management 
measures  (67  FR  10490,  March  7,  2002, 
as  amended  at  67  FR  15338,  April  1, 
2002,  67  FR  18117,  April  15,  2002.  67 
FR  30604,  May  1.  2002.  67  FR  40870. 
June  14,  2002,  67  FR  44778,  July  5, 
2002,  67  FR  48571,  July  25.  2002.  67  FR 
50835,  August  6.  2002.  67  FR  55166. 
August  28,  2002,  67  FR  56497, 
September  4,  2002,  and  67  FR  57973, 
September  13.  2002)  to  read  as  follows: 

1.  On  page  10511,  in  column  1, 
section  IV..  under  A.  General 
Definitions  and  Provisions,  paragraph 
(6)(d)  is  revised  to  read  as  follows: 


(d)  Sablefish  size  and  weight  limit 
conversions.  The  following  conversions 
apply  to  both  the  limited  entry  and  open 
access  fisheries  when  size  and  trip 
limits  are  effective  for  those  fisheries. 
For  headed  and  gutted  (eviscerated) 
sablefish: 

(i)  The  minimum  size  limit  for  headed 
sablefish,  which  corresponds  to  20 
inches  (51  cm)  TL  for  whole  fish,  is  14 
inches  (36  cm). 

(ii)  The  conversion  factor  established 
by  the  State  where  the  fish  is  or  will  be 
landed  will  be  used  to  convert  the 
processed  weight  to  round  weight  for 
purposes  of  applying  the  trip  limit.  (The 
conversion  factor  currently  is  1.6  in 
Washington,  Oregon,  and  California. 
However,  the  State  conversion  factors 
may  differ:  fisher  should  contact  fishery 
enforcement  officials  in  the  State  where 
the  fish  will  be  landed  to  determine  that 
State's  official  conversion  factor.) 
•        *        *        •        • 

2.  On  page  10512.  in  section  IV., 
under  A.  General  Definitions  and 
Provisions,  paragraph  (12)(e)  is  added  to 
read  as  follows: 

(12)*  *  * 

(e)  Flatfish  Fisheries.  There  are 
differential  trip  limits  for  the  flat  40°10' 
N.  lat.  Vessels  operating  in  the  limited 
entry  trawl  fishery  are  subject  to  the 
crossover  provisions  in  this  paragraph 
IV.A.(12)  when  making  landings  that 
include  any  of  the  flatfish  species 
specified  at  50  CFR  660.302  in  the 
flatfish  fisheries. 


3.  On  page  57976.  in  67  FR  57976. 
September  13,  2002,  in  the  third 
column,  language  is  added  to  the  last 
sentence  in  the  last  paragraph  in  IV. 
A.(22).  such  that  the  last  sentence    - 
should  read  as  follows: 

"These  restrictions  do  not  apply  to 
Pacific  whiting  vessels  using  mid-water 
trawl  gear  to  fish  for  their  sector's 
primary  whiting  season  allocation,  as 
defined  at  §  660.323(a)(3).  or  to  vessels 
fishing  for  widow  or  yellowtail  rocldish 
using  mid-water  trawl  gear." 
***** 

4.  On  pages  10517  and  10518.  in 
section  IV.,  under  B.  Limited  Entry 
Fishery,  at  the  end  of  paragraph  (1). 
Tables  3  and  4  are  revised  to  read  as 
follows: 

IV.  NMFS  Actions 

B.  Limited  Entry  Fishery 
(!)••• 
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LARGE  FOOTROPE: 


SMALL  FOOTROPE: 
30.000 11/ M» 


20.000  X»» 


LARGE  FOOTROPE:  1.000 


0«l 

alliar  tiaw  Padic  inMaba. 


no  mora  Man  15.000  »  may 


SMAU  FOOTROPE 

REOUWED:  7.500  IV  Mp.  no 
mora  nan  M.OOO  b/ moati 


CLOSED* 
wn  tia  aMaptkm  of  1.000  b/ Mp  o( 


OTSoomplaL  TXa 
of  par  trip  MWi  bndkigi  mat  not 
tMaad  fta  amaunl  of  DTS  bndad. 
lybamadaatlhtmalor 
Iai9a  tBobopa  oaar. 


CLOSED* 


•Ola  30.000  b/ 2  moniha:  Ra>  Mia 
2.000  b/ Mp:  and  1  OOO  ly  Mp  of 

EnQiali  aola  and  iriOTrtooth  aoundar 

uwbaiad  intMn  landad  <nli  OTS 

eompfax  or  Pavata  aota.  Tha  amoiiit  a 

par  IHp  OalWi  landMga  (Rai  iota. 

Engtati  iota,  and  anwaoodi  touidir) 

mual  not  ascaad  tia  amount  of  DTS  an 


mada  Mdh  iniai  or  Iarga  taoaopa  gaar 


CLOSED" 
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TaMoS.(CONTMUCO)  TftpLMIi*M«OMr 


I*  lir  tlmim  emry  Tr— <  Owr 
N.A.mt».mn»mimbitammtHamtitMM 
jnHfa    I    MAAwtM   r 


MAY>IUW  I     jd.Jkb6     I  tf KW 


NOV-OEC 


*-NOTETORNCMTNOF4rMrN.LAT.  ALL  TRAWLING  WITH  OROUWFISN  GEAR  S  PROHWTEO  IMT>«N  THE  DSCA!*.  ALL  TRAVW.NG  IS  PROMtBITED  SHOREW/kW)  OP 
THE  OeCADURMG  SEPTEMBER.  SMALL  FOOTROPE  GEA/f  S  fCQUWEO  SHOREWARD  OF  THE  OaCA  OCT^CC.  AND  LARGE  FOOTROPE  GEAR  IS  PERMITTED 

SEAWARO  OF  T>C  OBCA  8EP«EC. 


99      NofVi 


37 


3«  C—iy 


»      NOfK" 


«B      Sot«l 
41 


42      Nei«l 


43      nUd— |g>W 


<»      Souii 


4T 
4$ 


SO 


Sf 

a 

SJ 

5»     Nonn 


»     8oi<h 

sti^Sl 

ST 


M_80|*_ 


SVOaMrFWl" 


to     North 


<f 


300WIMI* 


SOOWmonlt 


1 ,000  kf  iiMiMMn  iMib  Mn  300  ft  of  «N« 


1.000  W  Riottfv  no  Rtaia 
•m  300  ft  of  aMcti  may  to 


closed" 


SOOft/imOi 


CLOSED* 


200fe/2iROi«ia 


•OOft/tnenM 


•00W2 


CLOQGO' 


CLOSED* 


200ft/ 
CLOSED* 


CLOSED* 


Ouitno  pttmify  aMOno  mbotv  In  Mp*  of  M 
fttoi  10.000  ft  ol  aMftig:  confttnad  ntdOBi 
■Id  yMsaftl  IM  of  SOO  ft/ Mp.  eumMtat 

vHBOw  Bnlof  1 ,900  fer  MOfiSi 


1.000  fcf 


CLOSED* 


1S.00O  ft/ 2  fiiMlw  no  aioi*  tw  2 
Mpo  pv  immM  pof  2tiiontfi  parfod 


CtOSED" 


CLOSED* 


DWwiQ  pnMvy  wnHRQ 

Han.ftMp*ofallH« 

10.000  ft  of  aMftis: 


lHulillwSafSOOft/Wp, 
taalmlar 
LSOOWmof* 


1,000  ft/ monli 


««^Oftp" 


CLOSED* 


CLOSED* 


Durinp  pdmaty  aMIns  naov  ki  trip*  or  « 
ftm  10.000  ft  o<«iliftna:eowft>n»d«iMD» 


ftiadfSOOft/*lp.oiant« 
■MOI2M0WIM)* 


)nlaidtaoiia«houllMML  1.000  ft/ monft.  A* 
ft*  lum  of  33%  (by  a«lgt«)  ol  M  MMi  (lapl  ■mrtooOi 
(by  waighf )  of  armMooffi  ftiwdar.  Comtoiad  arfOi  wid 
30.000  M  2 


Mphnllia 
pfealO% 
■MMn,  noi  to 


a00ft/2nion0»  |         l.OOOftf  2manft«        | 


CLOSED* 


CLOSED* 


20,000  ft/  2  mendn:  no  mora  ttw  2 
b1p>  par  mhM  pif  2  tttotdh  partad 


(W 


byealEh.  par  Mp  Imd  ii  fta  (um  of  33% 

M  MHHn  MMpI  WRHDOOl 

pta  10%  (by  aiaV«Q  of  OTDaMoaii 
not  10  aacaad  4.S0O  W  moMh 


CLOSED" 


CLOSED* 


300Wmei«i 


CLOSED" 


300Wmonli 


g-OSEO* 


•0OW2 


1.000  ft/ Tmondia 


SOOfe/mondi 


1.000ft/2nicntii 


CLOSED" 


CLOSED^,  fltoapi  gfbnadMr  laiordlon  parwiMad. 


VTMp 

2/ 
3/ 
4/Tlia 


IfSmalka 


araMipacaad.  ■Nerfi*inaaaa4(norN.iaLft«iaU.S.«na«atat«w.  '•aiM-maanadlfN'N.M.Iilia 
bardar.  4a*W  N.  M.  a  abaut  20  nm  aauai  of  Capa  Mandaeawv  CA. 

Wi  maana  al  laaali  at  90  CFR  000^02  aaoapt  naaa  n  tua  Tabia  3  ain  tpadaa  ipaedk  manapamant  maaawaa.  ttOMkip  (IP  bMa. 
>ar  btp- Ml  n  MEuraaa  araa  Miamaata  100  bnaiaoOOb/ MP  bam  January  1-Aupuat  31, 2002.  Fnn  tapMaMrl -Dnaiabar31.] 
■abarybrttin 
ipa  iraat  maana  •  baaaa  man  nal  atft  a  t 


otbaM 
t/YaaaoM 

Mtia 
7/ 

WVm 
l/Tha 

W/OtMT 
IV  Al 


(20a«)lnd 


taiTliaa 


laolSah  M  Ma  aauii  and  baoaeoa  and  ((i^appar  raoMiaa  M  tia  natai  ata  Mdudid  M  lia  a«p  imi  Ir  adaar  «■• 

a.  POP  n  Ma  aauPi  and  tpMiaaa  laOdati  In  Ka  nam  «a  Indudad  M  Ma  Mp  Indb  br  mkw  alapa  lacldWi  m  •«  appmprlaft  a 

■-^r"! — ■.-^— -•- '-nr-  mini  i-n-ifn  itiii]  ■iiitiiiiimiiiirmiiii  m  ■  ntiniaiiii  nit  nrr  m 

aaa  iadl  lor  bnpoad  b  M  Mdiaa  f(1  em)  Mbd  laniOL 

attaradidraniar«lDrntlidilila20lncliaa(»1cw)bldlang»iananonio>aaian900boliinda»atfadaitodb»ia>^babrdidpar«|p. 
aiam(iiilal9OCFRWOJ0a.aaMoaa|rai»idftHiiirliiaripaciaatia»p»ter«<Nd»Mamanaa»MHab»Mid.aua».ariiaf<aal 
bpiili»Oil«*d»iiaOSCACiafaaaippiaiaiidMtylOOand2aoi»Me—aaHtaf««f1flrniaL);|aariaaMtoMi(iadidalaaadad— 
•Bu^tiaaiaa.  SaalVJMZIV 
af  WbibMtM  and  Ompan  loqidm  a  dadbmMn  af  kftM  piier  I*  fthtii  aiM  addaatv  aaait  paar  M  Ma  OSCA  (baMaaa  appm^aaMy  loe  I 


lakiii 


.  dMda  bp  UPdO.  ■«  aaaAar  al  paaada  In  aaa 


«  paar  b  panadMd  M  Ma  OSCA  duM«  Na»Oae  aa 


Naf4tfWN.M.t. 
xalMinMaTablal. 


62210  Federal  Register /Vol.  67.  No.  193 /Friday,  October  4,  2002 /Rules  and  Regulations 


Tsb«*4.  Trip  Ufntts"  for  Lhnilatf  Entry  FiaadGMT 

OWi»fUwlt»iiidR»qutf>in«nt»  Apply -R»»dS«c«ott«tV.  A.  awl  B.NMFS  Actions  b«for»u»li>g  this  l»b» 

JW-FEB         I         MAW-APR         I  MAY-JW  I  JUt-AUG 


SaecisVgroucs 


1  Mir»«r  «lop«  focklMl 

2  NOf9t 

J     ScuB* 

4  40ng-3«i'N.lst 

5  scutfioiaai'N.it 

«  SpMtne— -SoulT 


4flriff-3^|t|*. 


seuftenarnnt 


»  P»cMlcoc»ii»p»«l>- North* 
»0 


ft     NortioOS* 


N.wH 


n    soiiaia<3e*N.M. 


tj  LooQiplin  thofwyh— d 
f 4  Sho^teplno  BwmiyHOOo 


15  Dtmr»o>» 

1» 

17 

II 

19\tM. 

» 


f^Wt' 


SEP-OCT 


T 


HW-tX.C 


1,000  W  montti 


I 


5.000fc»2nion»»» 


I    2.000  te»  2  mon»>i 


25.000  fc/ 2  worths 


5.000W2morth» 


2&000W2 


1.800  W  2  mentis 


2S.O0OW2 


2&00OW2mertlis 


5.000W2montis 


25.000  MZiworths 


1.800W2ino't*<s 


25.000  W  2  montts 


ZOOOM 


4,000  b/inoMh 


4.000  W  2  mortis 


2.000  Vmorth 


300  k/ day.  or  1  landtog  par  «Mk  of  up  10  800  b^  not  to  siossd  2.400  W  2  morta 


350  K/ day.  orl  landkig  par  laaak  of  up  to 
I.OSOto 


300  »/ day.  or  1  laiMlng  p«r 
«fa«k  of  up  to  900  to.  nol  10 
exesad  2.700  lol  2  moMhs 


300  ttf  day.  or  1 1ming  par  iMsk  ol  up  to  900  to 


9.000to/2nnrtis 


2.000  to/2 


5.000  tof  mondi  (al  ■sHWi) 


Natticf40ri(r:  5.000  k/monVi  (88  flatfish).  South  of  40*iar: 
Shormard  of  20  Am  dapth.  S.000  laATnnlh.  ottMrwisa  CLOSED* 


^, ZOJOOMirip 

21  S»a«iocM»sh.lndudlrwml»>y  Shalt  rocldUlviaMewawdfalleiriitaaracfc^^ 


I 


CLOSED* 


22     Noit» 


23  Soudi 

24  4ariar-34*2rN.M. 


25        Soudiol  34*27' W.lat 


76  Canary  redillsh 


27  Yalloioava  reddish 

28  Co«»cod 

29  Becacclo-SoMdi' 


31        Soulho>34*7rN  Ht 


32  Chilipappar  -  Soulh 

33  40*10r.34*27'N.laL 


34        Souttiol34'2rN.lat 


35  Miner  naarshers  reddish 
3t 


37  Soudi 

38  4ariar- 34*27- N.M. 


39        SouOi  of  34*27- N.M. 


40  Linacod" 


41     North 


42  Somh 

43  40'lff-34*2rN.lat 


Soudi  ol  34*27- N.M. 


Fish* 


48      Noftti 


47     Soudi 


200to>morti 


200  to/  morth 
CLOSED*  ~ 


CLOSED" 


Shorawaid  ol  20  Ikn 
dcpa«.200b/mondi, 
CLOSED" 


1.000  R)/ month 


CLOSED" 


CLOSED*  " 


CLOSED* 


CLOSED" 


200  Hv  ffMfwi 
CLOSED"  ~ 


CLOSED" 


200  tof 


CLOSED* 


SOOMmorth 
aOSED" 


CLOSED* 


2.S00W  morth 


CLOSED* 


5.000  W  mortK  no  more  ton  2.000  to  of 

which  may  Da  spedes  odw  toan  btock  or 

blue  (ocktsh* 


S.00O  Kf  2  morths,  no  mora  Ihan  3.000  to  of  which  may  be 
species  other  ttien  Uadi  or  bkia  roddish*' 


7.000  to/  2  months  no  more  tian 
3.000  to  ol  which  may  be  species 
other  than  black  or  bhie  rocMish* 


1,600*^2 


CLOSED" 


CLOSED* 


ShorevKVd  of  20  Dm  depdi.  1 .600  to/ 2  mondB. 
CLOSED* 


2.000lif2morths 


Shoreward  of  20  Km  depdv 
2.000  to/ 2  norths. 
CLOSED* 


CLOSED" 


CLOSED* 


400to/mandi 


CLOSED* 


closed" 


Shoreward  ol  20  ton 
depdi.  400  to/ monOi. 

closed" 


400  ttf  morth 


Not  Nmited 


Shoreward  of  20  Hm  dspdv  400  to/ 
morth,  odiarwise  closed" 


Grenadtar  retanion  peiiiNtted 


CLOSED* 


Nol  Kmiied,  except  spiny  dogfish 
prohibited. 


CLOSED  ,  except  grenadier 
retention  permitted. 


■  40*19 NM IB fwU.&«w*datofdw.  *Soii«r< 


•  40>ia  N.  M.  to  to*  U.S.-M(ric»  beiOw. 


i/Tripaniiiapp^coMa«ia>i«lMsaaMr«iMV««M.  "NonH-ii 

4(f  ia  N.  M.  ■  abou  20  ran  Muei  of  Cap*  MMdodno.  CA. 
2/ "Oew  SkIM' iTwaia  tf  rulSiA  SI  90  C^R  eeO  302  (Kiol  «»M  n  In  TiMi  4  >r<lh  spco*s  spKllic  msiaganwt*  1^^ 

3(TI»»hiling-p«lr>p-bT«nilh«Eur.k»««ain5«>»100lmi»10000«i(ln(>.  Ouls<l»  Eurtk*  are*.  »»  20.000  W  »*  llrnUppiw.  From  S4plaii*»  t -0«»rt»r  31.  2002.  Ih»«>li*r>g  li$lwr»»t*»»d 
4;  Ooud  mtara  mai  n  ■  prorabiad  B  Ian*  and  ratani.  possau.  a  land  »<•  dasqnaMO  sfi*on  n  «m  bnw  or  ar«*  MkaM.  Sm  IVA(7). 
V  Yaiooud  rtxMst>  and  oiOow  rodiftah  coasnn)*  ano  OocaccD  and  Oi^etV  fockfahat  m  thm  oorsi  art  indudad  in  Uw  trip  bniB  lor  >n*«  lOckMi 

n  mt  appropnaia  art*.  POP»ilM«ou«handspttnos»iDcldt*inlh«norinaraindud»>inlh»liipiri*«lorfi*iof  llop»roi*«lhintwapp<T^ 
Sf  For  HBck  loddbM  north  of  Cap*  MM*  (48%)9r3r  NM).  and  baranm  CIniiuctkn  Island  (4r4aair  NM 

ih««  ■  an  addMonal  irnl  ol  too  ta  or  30  pwocM  by  »>«<gM  of  al  t>h  on  bowd.  vitHCtwiw  is  giialsr.  p*r  ii«sa*^  par  iaNng  *^ 
7/ Th*  minimum  lit*  tn«  lor  ingood  is  24  inctws  (SI  cm)  lolal  langSl 

l>  Th*  sMmrn  aa*  re4ur«n«ii  to  saUalWi  s  20  indw*  (51  om)  kilal  langSi  IMNMsn  40*10- N.  M.  snd  38*  N.  M. 

*  Oihsr  tab  sr*  dsinsd  al  SO  CFR  660  302.  as  l^o«•  sroundtsli  jp*e»»  or  jpsdss  groups  to  wliieh  twi*  B  no  inp  Iml  ill*  Imil  quota,  or  hwvast  »4d*l^ 
To  c«n»»r«  pounds  t*  ttlegram*.  dMd*  by  1JS4S2, »»»  numbar  of  p»un<i  m  on*  urogram. 


5.  On  page  10520.  in  section  IV.,  under  C.  Trip  Limits  in  the  Open  Access  Fishery,  at  the  end  of  paragraph  (1),  Table 
5  is  revised  to  read  as  follows: 
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IV.  NMFS  Actions 

C.  Trip  Limits  in  the  Open  Access  Fishery 
(1)  *  *  * 


Takl*8.  Tt1pllm>**fsf  Opan  flnssisllaiii 

01aiUn«iaadlls<diaai«li«p»l|-lliil8nMiiiil».Asad&N8>»lli8 iiusbudilstiM* 


"jJPgL 


J»»flf^^^^^^MW^^_J__M»TjAgl_^_^j^^^^J__jg^gT_ 


JSVJIS. 


Par  Wp.  f  mm  tian  a%  or  jslgw  ar  ■»  mlsaan  ansa* 


4riff.irM.iit 


I  sjoeariii 


wjesaria 


s^rca-liar^r 


lar^ 


•    Ni«i*l]rM.lat* 


MS  W  d^r,  *r  1  andtai  isr  «*at  ■(  a*  la  MS  k.  «t  la  * 


I60>r*>.arian<na>ar*«a>«tiini 


300  to/ day.  or  1l*ndkig  par 
«**k  of  I*  •  800  to,  iM  10 

12.700  k/2< 


n    ■aaaianrN.M. 


SOS  ar  day.  ar  1  imani  aar  fMii  al  up  » IDS  a 


"335?" 


n    MarSiot34'g-ma. 


»aH4'2ritist 


laxd^i.iwiaaiaKantSOSa/l 


B  mar*  nan  SOS  ft  if  aiiMi  nay  b*  a 
nar  tan  Padta  aanaSMa 


"— *»— *^ 


NarSislariir  UnWaian*i.n*Mn*ianM*»sraai»iW| 


Saapi  al  ans^  SkaraaaM  af  M  lai.  ajSn  w 
•i*n  aeo  a  at  ■■««  My  M  waMa  aSiar  s 


ctoaat^"^ 


«~fwF 


a      ane-Kfrnai 


atM^Mbt 


cxomd" 


•fSlfl 


ti  Ciimiimilili 


CLcmo 


CXJOttOF  ' 


cLOdib' 


CLoaw^ 


»     4<n».»«»-M.«t 


j*_{afijf2£E*iJtt. 


_mwMMi_ 
CLoaaoP 


ctoap^ 


a     4rw-»rtrM.iit 

M      »au»»a«3^»-M.M. 


qjMI^"' 


w~S5r 


I.  a*  nar*  San  Mas  •  at  aMdi 


17      anff-lftritlaL 


»      8011*1  oll«yN.lat 


J»Uaa**d' 


OJSHKS^ 


aomf 


or  10  an 

4a*n.1JS0W> 


( 1 1  laf  0" 


■r*  alia  ft* 
ilJOSft/1 


CLoan^ 


IMfc/*»* 


I       «««' 


41      ano-MViiftL 


OjOMD* 


4J       8aM*<of34»-N  ftt 


Kara— datioa 

*aB*i.MSBr 

00)880' 


8Nar***idalMft*i 

MO  to  maitfi.  aSan 

ctoadD' 


010880^ 


0.0880*.  aiespl  frsnadto 
rwdlwpaa— sd. 


1-81,8881:  (Touidtoli 900 today. midtolad by tw 
:  eanary  radMi  200 

uoo 


nunibar  ol  day*  cl  •<*  sip.  nal  IS 

400  bflnonpi  (nlnnwni  24 
ronton  WmiTK). 


1.800 


CLOa6D*H|ilMH8ilia 


laaaMfti 


■asira-ansaaiil  ra»<i* 


s4>*irit»«.i»asiil  !■!■» 


aaaaapM 


•aatftMaaartoa 


aMrMHki* 
•araaani 

«  ns  aat  •••  kr  a«w*  B  at  M 
a  oaar  i«  ■•  aakM  a  la  cm 


I— aaaftinfti  ■  umi  »aaii— ta 
a&araa*a*«iitoMa*«aaM«iaaaas«wi 
■■atMaaasaaaftaMMMM  t>  as  sftfta 

ifta  a  a*  aaft  ■•  aaaaa  i>  B»  aa  >■*  ar « 
M  taMi*  OaMM**  H*M  tir  <*«•  NJa) 


■••ant* 


■ai— If*— iwirwit 


kbMMaaaptataaib 


■4*  l»M.aiaairiiai 

aiaa  ar  aMai  sw*  a  a*  aa  a*  a 


BMJJNQ  cooe  a«i»-2»-c 
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Classificatioii 

These  actions  are  authorized  by  the 
Pacific  Coast  groundfish  FMP  and  its 
implementing  regulations,  and  are  based 
on  the  most  recent  data  available.  The 
aggregate  data  upon  which  these  actions 
are  based  are  available  for  public 
inspection  at  the  Office  of  the 
Administrator,  Northwest  Region, 
NMFS,  (see  ADDRESSES)  during  business 
hours. 

The  Assistant  Administrator  for 
Fisheries.  NMFS.  finds  good  cause  to 
waive  the  requirement  to  provide  prior 
notice  and  opportunity  for  public 
comment  on  this  action  pursuant  to  5 
U.S.C.  553(b)(B),  because  providing 
prior  notice  and  opportimity  for 
comment  would  be  impracticable.  It 
would  be  impracticable  because  the  trip 
limit  adjustments  for  most  species  or 
species  groups  are  scheduled  to  begin 
October  1.  2002,  and  affording  prior 
notice  and  opportunity  for  public 
comment  would  impede  the  agency's 
function  of  managing  fisheries  to 
approach  without  exceeding  the  OY  for 
federally  managed  species.  Delaying 
implementation  of  these  trip  limit 
adjustments  past  October  1.  2002,  may 
cause  unnecessary  hardship  among  the 
West  coast  groundfish  fleets.  In  2002, 
the  West  coast  groimdfish  fleet  has 
suffered  severe  cutbacks  in  seasons, 
areas,  and  species  available  to  be  fished 
in  an  effort  by  the  Pacific  Council  to 
primarily  protect  daikblotched  and 
bocaccio  rockfish,  both  overfished 
species.  Most  of  the  trip  limit 
adjustments  in  this  document  are 
increases  from  the  status  quo.  Increases 
to  trip  limits  for  healthy  stocks  must  be 
implemented  in  a  timely  manner  to 
alleviate  some  of  the  economic  and 
social  burden  fishermen  and  fishing 
commimities  have  to  bear  to  protect 
overfished  and  depleted  groundfish 
species.  Delaying  implementation  of 
these  trip  limit  adjustments  would 
restrict  fishermen  to  the  reduced  trip 
limits  put  in  place  by  both  the  July 
inseason  trip  limits  and  the  September 
emergency  rule  that  were  previously 
scheduled  for  the  September-October 
and  November-December  cumulative 
period.  In  addition,  some  changes  are 
closures  in  order  to  prevent  incidental 
catch  of  overfished  species.  Delaying 
implementation  of  these  closures  would 
allow  fishermen  to  continue  harvesting 
certain  species  and  may  cause  the 
fisheries  to  exceed  the  OYs  for 
overfished  rockfish  species. 

The  AA  also  finds  good  cause  to 
waive  the  requirement  to  provide  prior 
notice  and  opportunity  for  public 
comment  on  the  correction  and  re- 


classification of  certain  species  (i.e., 
Petrale  sole  and  rex  sole  within  flatfish) 
as  such  prior  notice  and  opportimity  for 
public  comment  is  unnecessary.  It  is 
unnecessary  because  these  are  minor 
technical  amendments  upon  which  the 
public  most  likely  has  little  interest  in 
commenting.  For  the  above  reasons, 
good  cause  also  exists  to  waive  the  30- 
day  delay  in  effectiveness  requirement 
of  5  U.S.C.  553(d)(3). 

The  declaration  process  mentioned  in 
this  inseason  action,  if  implemented, 
will  be  a  requirement  of  the  States  of 
Washington  and  Oregon.  The  State 
declaration  process  therefore  would  not 
be  subject  to  Federal  Paperwork 
Reduction  Act  requirements. 

These  actions  are  taken  under  the 
authority  of  50  CFR  660.323(b)(1)  and 
are  exempt  from  review  under  Executive 
Order  12866. 

Authority:  16  U.S.C.  1801  et.  seq. 

Dated:  October  1,2002. 
Virginia  M.  Fay, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(PR  Doc.  02-25308  Filed  10-1-02;  2:49  pm) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 
p.D.  092602D] 

Fisheries  of  ttte  Exclushre  Economic 
Zone  Off  Aiasica;  Overflslwd  Fisheries 

agency:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

action:  Notification  of  overfished  stock. 


summary:  NMFS  has  identified  the 
Pribilof  Islands  blue  king  crab 
(Pamlithodes  platypus)  stock  as 
overfished.  This  document  is  intended 
to  notify  the  public  that  the  North 
Pacific  Fishery  Management  Coxmcil 
(Coimcil)  has  been  informed  that  this 
stock  is  overfished  and  that  the  Council 
has  been  directed  to  initiate  action  to 
rebuild  the  stock.  This  notification  is 
necessary  to  comply  with  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act),  which  requires 
identification  of  overfished  stocks  and 
subsequent  implementation  of 
management  measures  to  rebuild 
overfished  stocks. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nina  MoUett.  907-586-7462. 


SUPPLEMENTARY  INFORMATION:  Section 
304(e)  of  the  Magnuson-Stevens  Act 
requires  that,  if  die  Secretary  of 
Commerce  (Secretary)  determines  that  a 
fishery  is  overfished,  the  Secretary  shall 
immediately  notify  the  appropriate 
fishery  management  council  and  request 
that  action  betaken  to  end  overfishing 
in  the  fishery  and  to  implement 
conservation  and  management  measures 
to  rebuild  affected  stocks.  The  fishery 
management  council  has  one  year  from 
the  date  of  notification  to  prepare  a  plan 
to  end  overfishing  in  the  fishery  and  to 
rebuild  affected  stocks. 

On  March  3, 1999.  the  Secretary 
approved  Amendment  7  to  the  Fishery 
Management  Plan  for  the  Bering  Sea/ 
Aleutian  Islands  King  and  Taimer  Crabs 
(FMP)  (64  FR  11390.  March  9. 1999). 
Pursuant  to  section  303(a)(10)  of  the 
Magnuson-Stevens  Act,  and  the  national 
standard  guidelines  (50  CFR  part  600), 
the  amendment  revised  the  definitions 
of  overfishing,  maximiun  sustainable 
jrield,  and  optimum  yield  for  the  king 
and  Tanner  crab  stocks  of  the  Bering  Sea 
and  Aleutian  Islands. 

A  stock  is  considered  overfished 
when  the  total  spawning  biomass  is 
below  the  minimum  stock  size 
threshold  (MSST)  as  defined  in  the 
FMP.  The  MSST  for  Pribilof  Islands 
blue  king  crabs  is  6.6  million  lb  (2,994 
mt)  of  total  mature  biomass  (TMB). 

The  Alaska  Fisheries  Science  Center 
(AFSC)  has  determined  that  the  stock 
has  declined  below  its  MSST.  This 
determination  is  based  on  a  joint  NMFS 
and  Alaska  Department  of  Fish&Game 
(ADF&G)  assessment  of  stock 
conditions,  which  incorporates  the  2002 
NMFS  Eastern  Bering  Sea  trawl  survey 

data. 

NMFS,  as  required  by  section  304(e), 
notified  the  Coimcil  by  letter  on 
September  23.  2002,  that  the  Pribilof 
Islands  blue  king  crab  stock  is 
overfished  and  tihat  the  Council  must 
develop  a  rebuilding  plan  within  one 
year.  The  time  period  for  a  rebuilding 
program  must  be  as  short  as  possible, 
but  not  exceed  10  years,  unless  the  ^ 
biology  of  the  stock  or  other 
environmental  conditions  dictate 
otherwise. 

According  to  the  national  standard 
guidelines  at  50  CFR  600.310(d)(4)(ii) 
and  (e)(3),  the  Council  has  two  . 
alternatives  for  remedial  action.  First, 
under  the  guidelines,  if  the  stock  is 
declining  due  to  changes  in 
enviroiunental  conditions  that  affect  its 
long-term  productivity,  the  Council 
must  respecify  the  MSST.  Second,  if  the 
stock  or  stock  complex  is  overfished  or 
if  a  threshold  is  being  approached,  the 
Council  must  take  remedial  action  by 
preparing  an  FMP  amendment  designed 
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to  rebuild  the  stock  to  the  maximum 
sustainable  yield  level  within  an 
appropriate  time  frame. 

Management  Background 

The  situation  with  Pribilof  Islands 
blue  king  crab  is  somewhat  unusual  in 
that  NMFS  is  declaring  the  fishery 
overfished  even  though  it  has  been 
closed  since  1999,  the  stock  is  protected 
by  existing  Council,  State  of  Alaska,  and 
NMFS  management  measuires,  its 
habitat  is  protected  by  the  Pribilof 
Islands  habitat  conservation  area,  and 
Pribilof  Islands  blue  king  crab  are  not 
caught  as  bycatch  in  any  fishery. 

Since  1980.  when  the  harvest  from 
this  stock  reached  11.0  million  lb  (4,990 
mt),  the  Pribilof  Islands  blue  king  crab 
stock  has  declined  substantially  in 
abundance.  The  fishery  was  closed  from 
1988  to  1994  due  to  low  stock 
abundance.  Although  this  stock  was 
estimated  to  be  above  the  MSST  during 
the  early  1990s,  abimdance  estimates  of 
this  stock  were  considered  too 
imreliable  to  justify  reopening  the 
fishery.  By  1995,  the  estimates  had 
improved  enough  to  open  the  fishery. 
However,  from  1995  through  1998, 
harvests  fell  from  1.3  million  lb  (590  mt) 
to  0.5  million  lb  (227  mt).  In  1999  the 


fishery  was  again  closed  due  to  several 
factors,  including  the  declining 
abundance  trend,  low  level  of 
prerecruits,  low  precision  of  estimates, 
and  poor  fishery  performance  in  the 
preceding  two  seasons. 

Since  1999  the  fishery  has  remained 
closed.  Data  from  the  2001  NMFS 
Eastern  Bering  Sea  trawl  survey 
indicated  that  the  stock  was  continuing 
its  decline  in  abundance  from  mid- 
1990s  levels.  The  stock's  TMB  for  2001 
was  estimated  at  7.0  million  lb  (3,175 
mt).  Although  that  was  above  the  MSST 
of  6.6  million  lb  (2,994  mt),  the  fishery 
remained  closed  because  the  abundance 
of  mature  males  fell  below  the  0.77 
million  lb  (349  mt)  threshold  level  for 
mature  males  that  the  Alaska 
Department  of  Fish  and  Game  (ADF&G) 
established  under  its  harvest  strategy  for 
this  stock.  Furthermore,  the  stock  level 
and  trend  raised  concerns  that  the  stock 
could  fall  below  the  MSST  by  2002. 

These  concerns  were  borne  out  in 
2002,  when  the  stock's  TMB  was 
estimated  to  be  below  the  MSST,  at  4.5 
million  lb  (2,041  mt).  Mature  male 
abimdance  for  2002  was  estimated  at 
0.338  million  lb  (153  mt);  this  again  was 
below  the  harvest  strategy  threshold  for 
a  fishery  opening. 


Although  poor  precision  in 
abundance  estimates  makes  year-to-year 
comparisons  difficult,  the  trend  in 
estimates  since  the  mid-19908  indicates 
that  this  stock  is  depressed,  in  decline, 
and  below  MSST,  Estimates  of 
abundance  for  all  male  size  classes  are 
low  and  provide  no  suggestion  of 
recruitment  to  the  mature  or  legal 
component  in  the  near  future.  A  total  of 
only  12  male  blue  king  crabs  were 
caught  at  six  stations  in  the  Pribilof 
District  during  the  2002  survey,  Of 
these,  only  one  was  sub-legal  size,  and 
most  of  the  rest  were  old-shell  post 
recruit  crabs. 

ADF&G  concurs  with  the  results  of 
the  analysis  of  the  2002  NMFS  trawl 
survey.  The  Council  is  aware  of  the 
results  of  the  trawl  survey  and 
anticipated  this  determination.  Industry 
has  not  been  dependent  on  this  fishery, 
which  has  been  closed  for  several  years. 

Dated:  September  27,  2002. 
Virginia  M.  Fay, 

Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  02-2S331  Filed  10-3-02:  8:45  am] 
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Proposed  Rules 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
mle  making  prior  to  the  adoption  of  the  final 
rules. 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  220        ! 
[Regulation  T;  Docket  No.  R-1131] 

Credit  by  Brokers  and  Dealers; 
Security  Futures 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Proposed  rule. 


summary:  The  Board  of  Governors  is 
publishing  for  comment  proposed 
amendments  to  Regulation  T  to  clarify 
the  treatment  of  stock  futures  held  by- 
customers  at  a  security  futures 
intermediary.  The  proposed 
amendments  would  permit  the 
withdrawal  of  cash  from  an  otherwise 
restricted  margin  accoimt  if  required  to 
satisfy  maintenance  margin 
requirements.  The  proposed 
amendments  also  would  explicitly 
permit  stock  futures  to  be  carried  in  a 
good  faith  account  as  is  currently  done 
with  other  futures. 

DATES:  Comments  on  the  proposed  rule 
must  be  received  not  later  than 
November  15,  2002. 
ADDRESSES:  Comments  should  refer  to 
docket  number  R-1131  and  should  be 
sent  to  Ms.  Jennifer  J.  Johnson, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC,  20551  or  mailed  electronically  to 
regs.comments@federalreserve.gov. 
Comments  addressed  to  Ms.  Johnson 
also  may  be  delivered  between  8:45  a.m. 
and  5:15  p.m.  to  the  Board's  mail 
facility  in  the  west  courtyard  of  the 
Eccles  Building,  located  on  21st  Street 
between  Constitution  Avenue  and  C 
Street,  NW.  Members  of  the  public  may 
inspect  comments  in  accordance  with 
the  Board's  Rules  Regarding  the 
Availability  of  Information  (12  CFR  part 
261)  in  Room  MP-500  of  the  Martin 
Building  em  weekdays  between  9  a.m. 
and  5  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Holz,  Senior  Counsel  (202/452- 
2966)  or  Thomas  Scanlon,  Senior 
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Attorney  (202/452-3594),  Legal 
Division;  for  users  of 
Telecommunication  Devices  for  the  Deaf 
(TDD)  only,  contact  202/263-4869. 
SUPPLEMENTARY  INFORMATION: 

1.  Background 

The  Commodity  Futures 
Modernization  Act  of  2000'  ("CFMA") 
lifted  the  ban  on  futures  on  single  stocks 
and  narrow-based  stock  indexes,  as  well 
as  options  on  these  futures  (hereinafter 
"stock  futures").^  The  CFMA  required 
the  Board  either  to  adopt  margin  rules 
for  stock  futures  or  to  delegate  its 
authority  jointly  to  the  Commodity 
Futures  Trading  Commission  and 
Securities  and  Exchange  Commission. 
The  Board  delegated  its  authority  to  the 
Commissions  in  a  letter  dated  March  6, 
2001.  The  Commissions  published 
proposed  margin  rules  for  public 
comment  in  the  Federal  Register  on 
October  4,  2001^  and  published  joint 
final  margin  rules  in  the  Federal 
Register  on  August  14,  2002.'* 

Brokers  and  dealers  are  generally 
subject  to  the  Board's  Regulation  T  ^ 
when  they  effect  transactions  for 
customers.  Although  the  Board  has 
delegated  its  authority  over  margin 
requirements  for  stock  futures  to  the 
Commissions,  these  transactions  will  be 
effected  in  one  or  more  securities 
accounts  described  in  Regxilation  T.  The 
Board  is  proposing  amendments  to 
Regulation  T  to  eliminate  potential 
conflicts  between  the  regulation  and  the 
Commissions'  joint  margin  rules.  We 
invite  your  conunents  on  all  aspects  of 
the  proposal. 

2.  Stock  Futures  held  in  a  Securities 
Margin  Account 

A.  Margin  Requirements  for  Stock 
Futures 

Margin  requirements  for  stock  futures 
are  established  by  the  Commissions' 


'  Pub.  L.  106-554,  Appendix  E. 

2  The  CFTC  and  SEC  have  adopted  rules  for 
futures  on  single  stocks  and  narrow-based  stock 
indexes.  The  CFMA  does  not  authorize  the  trading 
of  options  on  these  futures  before  late  2003.  The 
Board  is  today  proposing  amendments  that  would 
cover  all  stock  future  products,  including  options. 
If  the  CFTC  and  SEC  adopt  additional  margin  rules 
for  stock  futures  options  (under  the  authority 
delegated  by  the  Board  in  2001).  the  Board  may 
wish  to  propose  further  amendments  to  Regulation 
T. 

3  66  FR  50720. 
<  67  FR  53146. 

*  12  CFR  part  220. 


joint  margin  rules,  and  stock  futures 
may  be  subject  to  additional 
requirements  of  the  self-regulatory 
organizations  (SROs).  The  Board  is 
proposing  to  amend  section  220.4(b)(1) 
of  Regulation  T  ("Margin  Account " 
Applicability)  to  state  explicitly  that 
stock  futures  are  not  subject  to  the 
margin  requirements  of  Regulation  T 
found  in  section  220.12  ("Supplement: 
margin  requirements"). 

B.  Withdmwals  To  Meet  Variation 
Settlement  Obligations 

Although  positions  in  futures  and 
securities  are  marked-to-market  daily  to 
determine  if  additional  margin  is 
required,  the  procedures  for  the  two 
markets  differ.  With  futures  contracts, 
the  daily  marked-to-market  amount, 
knov\m  as  "variation  settlement"  is  paid 
by  customers  with  positions  that  have 
declined  in  value  to  customers  on  the 
other  side  of  the  contract  whose 
positions  have  risen  in  value.  With 
securities,  customers  whose  positions 
have  declined  in  value  are  not  required 
to  post  additional  collateral  unless  the 
decline  is  large  enough  to  trigger  the 
maintenance  margin  requirements  of  the 
SROs.  The  securities  margining  system 
has  nothing  comparable  to  the  payment 
that  occurs  between  customers  imder 
the  futures  margining  system. 

Section  220.4(e)  ofRegulation  T 
prohibits  a  customer  from  withdrawing 
cash  or  securities  from  a  margin  account 
if  there  is  an  outstanding  Regulation  T 
margin  call  or  if  the  withdrawal, 
together  with  other  transactions  on  the 
same  day,  would  create  or  increase  a 
margin  deficiency.  The  Board  believes 
this  restriction  should  not  apply  to  a 
customer  who  is  required  to  make  a 
variation  settlement  payment  under  the 
Commissions'  joint  margin  rules  or  SRO 
margin  rules.  The  Board  is  therefore 
proposing  an  exception  to  the 
withdrawal  provision  for  such 
customers.  Withdrawals  permitted 
under  the  proposed  amendment  would 
not  be  made  available  to  the  customer 
whose  accoimt  is  debited  as  the  funds 
will  be  used  exclusively  to  pay  the 
customer  on  the  other  side  of  the  stock 
futures  contract. 

3.  Stock  Futures  Held  in  a  Futures 
Account 

Stock  futures  are  securities  under  the 
Securities  Exchange  Act  of  1934 
("SEA")  and  contracts  of  sale  for  future 
delivery  under  the  Commodities 
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Exchange  Act  ("CEA").  The 
Commissions"  joint  margin  rules 
provide  that  stock  futures  may  be  held 
in  either  a  securities  or  a  futures 
accoimt.  Under  Regulation  T,  stock 
futures  transactions  may  be  effected  and 
carried  in  a  margin  account  because 
they  are  securities  under  the  SEA. 
Under  Regulation  T,  transactions 
involving  contracts  of  sale  for  future 
delivery  are  recorded  in  the  good  faith 
account,^  which  is  not  subject  to  the 
restrictions  of  the  margin  account.  The 
Board  is  proposing  to  amend  section 
220.6(e)  of  Regulation  T  to  provide 
explicitly  that  stock  futures  may  be 
effected  and  carried  in  the  good  faith 
account. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3506; 
5  CFR  1320  Appendix  A.l),  the  Board 
reviewed  the  proposed  rule  under  the 
authority  delegated  to  the  Board  by  the 
Office  of  Management  and  Budget.  No 
collections  of  information  pursuant  to 
the  Paperwork  Reduction  Act  are 
contained  in  the  proposed  rule. 

Regulatory  Flexibility  Act 

The  Board  certifies  that  the  proposed 
amendments,  if  adopted,  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  only  substantive  effect  of  the 
proposed  amendments  is  to  eliminate  a 
potential  conflict  with  other  federal 
margin  regulations  promulgated  by  the 
CFTC  and  SEC. 

List  of  Subjects  in  12  CFR  Part  220 

Brokers,  Reporting  and  recordkeeping 
requirements,  Securities. 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  proposes  to  amend 
12  CFR  part  220  to  read  as  follows: 

PART  220— CREDIT  BY  BROKERS 
AND  DEALERS  (REGULATION  T) 

1.  The  authority  citation  for  Part  220 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  78c,  78g,  78q,  and 
78w. 

2.  Section  220.4  is  amended  as 
follows: 

a.  By  revising  paragraph  (b)(1);  and 

b.  By  adding  a  new  paragraph  (e)(4). 
The  revision  and  addition  read  as 

follows: 

§220.4    Margin  account 

***** 

(b)  Required  margin. — (1) 
Applicability.  The  required  margin  for 


■■Section  220.6(e). 


each  long  or  short  position  in  securities 
(except  for  security  futures  products)  is 
set  forth  in  §  220.12  (the  Supplement) 
and  is  subject  to  the  following 
exceptions  and  special  provisions. 
***** 

(e)  Withdrawals  of  cash  or  securities. 

*  *  * 

(4)  The  provisions  of  this  paragraph 
(e)  shall  not  apply  to  a  withdrawal  of 
cash  to  meet  variation  settlement 
obligations  for  security  futures  products 
held  in  a  margin  accoimt. 

*  *        *        *        *     ■ 

3.  Section  220.6(e)(1)  introductory 
text  and  (e)(l)(i)  are  revised  to  read  as 
follows: 

1220.6    Good  faWi  account 

***** 

(e)  Nonpurpose  credit  and  security 
futures  products.  (1)  A  creditor  may: 

(i)  Effect  and  carry  transactions  in 
commodities,  including  transactions  in 
security  futures  products; 

*  *        •        •        * 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  September  30.  2002. 
Jennifer  J.  )ohiuon, 
Secretary  of  the  Board. 
[FR  Doc.  02-25227  Filed  10-3-02;  8:45  am] 
■NXINQ  COOe  6210-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-CE-05-AO] 

RIN  2120-AA64 

Airworthiness  Dirsctlvss;  MORAVAN 
a.s.  Model  Z-242L  Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  all  MORAVAN 
a.s.  (Moravap)  Model  Z-242L  airplanes. 
This  proposed  AD  would  establish  a 
technical  service  life  for  these  airplanes 
by  restricting  Acrobatic  and  Utility 
category  operations  and  requiring 
replacement  of  the  wings  after  a  certain 
operational  time  period.  This  proposed 
AD  is  the  result  of  mandatory 
continuing  airworthiness  information 
(MCAI)  issued  by  the  airworthiness 
authority  for  the  Czech  Republic.  The 
actions  specified  by  this  proposed  AD 
are  intended  to  prevent  structural 
failure  of  the  wing  due  to  fatigue 


cracking.  Such  failure  could  result  in  a 
wing  separating  from  the  airplane  with 
consequent  loss  of  airplane  control. 
DATES:  The  Federal  Aviation 
Administration  (FAA)  must  receive  any 
comments  on  this  proposed  rule  on  or 
before  November  8,  2002. 
ADDRESSES:  Submit  comments  to  FAA, 
Central  Region,  Office  of  the  Regional 
Counsel,  Attention:  Rules  Docket  No. 
2000-CE-05-AD,  901  Locust,  Room 
506,  Kansas  City,  Missouri  64106.  You 
may  view  any  comments  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
You  may  also  send  comments 
electronically  to  the  following  address: 
9-ACE-7-Docket@faa.gov.  Comments 
sent  electronically  must  contain 
"Docket  No.  200O-CE-05-AD"  in  the 
subject  line.  If  you  send  comments 
electronically  as  attached  electronic 
files,  the  files  must  be  formatted  in 
Microsoft  Word  97  for  Windows  or 
ASCn  text. 

You  may  get  service  information  that 
applies  to  this  proposed  AD  from 
Moravan,  Inc.,  765  81  Otrokovice,  Czech 
Republic;  telephone:  -»420  67  767  3940; 
facsimile:  ■t-420  67  792  2103.  You  may 
also  view  this  information  at  the  Rules 
Docket  at  the  address  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Doug  Rudolph,  Aerospace  Engineer. 
FAA,  Small  Airplane  Directorate,  901 
Locust,  Room  301,  Kansas  City, 
Missouri  64106;  telephone:  (816)  329- 
4059;  facsimile:  (816]  329-4090. 
SUPPt^EMENTARY  INFORMATION: 

Comments  Invited 

How  Do  I  Comment  on  This  Proposed 
AD? 

The  FAA  invites  comments  on  this 
proposed  rule.  You  may  submit 
whatever  written  data,  views,  or 
arguments  you  choose.  You  need  to 
include  the  rule's  docket  number  and 
submit  your  comments  to  the  address 
specified  under  the  caption  ADDRESSES. 
We  will  consider  all  comments  received 
on  or  before  the  closing  date.  We  may 
amend  this  proposed  rule  in  light  of 
comments  received.  Factual  information 
that  supports  your  ideas  and  suggestions 
is  extremely  helpful  in  evaluating  the 
effectiveness  of  this  proposed  AD  action 
and  determining  whether  we  need  to 
take  additional  rulemaking  action. 

Are  There  Any  Specific  Portions  of  This 
Proposed  AD  I  Should  pay  Attention  to? 

The  FAA  specifically  invites 
comments  on  the  overall  regulatory, 
economic,  environmental,  and  energy 
aspects  of  this  proposed  rule  that  might 
suggest  a  need  to  modify  the  rule.  You 
may  view  all  comments  we  receive 
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before  and  after  the  closing  date  of  the 
rule  in  the  Rules  Docket.  We  will  file  a 
report  in  the  Rules  Docket  that 
summarizes  each  contact  we  have  with 
the  public  that  concerns  the  substantive 
parts  of  this  proposed  AD. 

How  Can  I  be  Sure  FAA  Receives  my 
Comment? 

If  you  want  FAA  to  acknowledge  the 
receipt  of  your  mailed  comments,  you 
must  include  a  self-addressed,  stamped 
postcard.  On  the  postcard,  write 
"Comments  to  Docket  No.  2000-CE-05- 
AD."  We  will  date  stamp  and  mail  the 
postcard  back  to  you. 

Discussion 

What  Events  Have  Caused  This 
Proposed  AD? 

The  Civil  Aviation  Authority  Czech 
Republic  (CAA  CZ),  which  is  the 
airworthiness  authority  for  the  Czech 
Republic,  notified  FAA  that  an  unsafe 
condition  may  exist  on  all  Moravan 
Model  Z-242L  airplanes.  The  CAA  CZ 
reports  that  these  airplanes  are  operated 
over  the  load  spectrum  that  was  used  at 
certification.  The  CAA  CZ  further 
reports  that  a  technical  service  life  for 
these  airplanes  is  needed. 

The  anected  airplanes  fall  into  two 
different  groups: 

— Group  1:  those  airplanes  with  a 
serial  number  in  the  range  of  0001 
through  0656  with  the  original  wings 
installed;  and 

—Group  2:  those  airplanes  with 
stronger  wings  installed  either  through 
modification  (serial  numbers  0001 
through  0656)  or  at  manufacture  (all 
serial  numbers  beginning  with  0657). 

Based  on  analysis,  the  CAA  CZ 
reports  that  the  technical  service  life 
should  be: 


Acrobatic  and 

utility  category 

All  operations 

operations 

Group  2 

450  hours  TIS 

5,500  hours 

only  in  these 

TIS.  New 

categories. 

wings  must 

Operation 

be  installed 

only  in  the 

prior  to  fur- 

Normal cat- 

ther oper- 

egory there- 

ation. 

after. 

Group  1 


Acrobatic  and 

utility  category 

operations 


All  operations 


190  hours  time- 
in-service 
(TIS)  only  in 
these  cat- 
egories. Op- 
eration only 
in  the  Normal 
category 
thereafter. 


3.500  hours 
TIS.  New 
wings  must 
be  installed 
prior  to  fur- 
ther oper- 
ation. 


What  Are  the  Consequences  if  the 
Condition  Is  not  Corrected? 

Fatigue  cracks  in  the  wing,  if  not 
detected  and  corrected  or  prevented, 
could  residt  in  structural  failure  of  the 
wing.  Such  failure  could  result  in  a 
wing  separating  fi-om  the  airplane  with 
consequent  loss  of  airplane  control. 

Is  There  Service  Information  That 
Applies  to  This  Subject,  and  What  Are 
the  Pmvisions  of  This  Service 
Information? 

Moravan  has  issued  the  following: 
—Mandatory  Service  Bulletin  Z  242L/ 
27a— Rev.  1,  dated  October  31, 
2000:  This  service  bulletin  includes 
procedures  for  installing 
strengthened  wings  on  airplanes 
with  a  serial  number  in  the  range  of 
0001  through  0656;  and 
—Mandatory  Service  Bulletin  Z  242L/ 
37a  (Z  142C/17a),  Rev.  1,  and 
Mandatory  Service  Bulletin  Z  242L/ 
38a  (Z  142C/18a),  both  dated 
October  31,  2000:  These  service 
bulletins  include  criteria  for  a  new 
technical  service  life  of  the  affected 
airplanes  and  specify  operational 
limitations  for  Acrobatic  and  Utility 
category  operations. 

What  Action  Did  the  CAA  Take? 

The  CAA  classified  these  service 
bulletins  as  mandatory  and  issued 
Czech  Republic  AD  Number  CAA-AD- 
T-099/2000R1,  dated  Jime  28,  2001,  in 
order  to  ensure  the  continued 
airworthiness  of  these  airplanes  in  the 
Czech  Republic. 

Was  This  in  Accordance  With  the 
Bilateral  Airworthiness  Agreement? 

This  airplane  model  is  manufactured 
in'the  Czech  Republic  and  is  type 


certificated  for  operation  in  the  United 
States  imder  the  provisions  of  §  21.29  of 
the  Federal  Aviation  Regulations  (14 
CFR  21.29)  and  the  applicable  bilateral 
airworthiness  agreement. 

Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  FAA  informed  of  the  situation 
described  above. 

The  FAA's  Determination  and  an 
Explanation  of  the  Provisions  of  this 
Proposed  AD 

What  has  FAA  Decided? 

~  The  FAA  has  examined  the  findings 
of  the  CAA;  reviewed  all  available 
information,  including  the  service 
information  referenced  above;  and 
determined  that: 

— The  unsafe  condition  referenced  in 
this  document  exists  or  could 
develop  on  other  Moravan  Model 
Z-242L  airplanes  of  the  same  type 
desi^  that  are  on  the  U.S.  registry; 

— The  actions  specified  in  the 
previously-referenced  service 
information  should  be 
accomplished  on  the  affected 
airplanes;  and 

— AD  action  should  be  taken  in  order  to 
correct  this  unsafe  condition. 

What  Would  This  Proposed  AD  Require? 

This  proposed  AD  would  establish  a 
technical  service  life  for  these  airplanes 
by  restricting  Acrobatic  and  Utility 
category  operations  and  requiring 
replacement  of  the  wings  after  a  certain 
operational  time  period. 

Cost  Impact 

How  Many  Airplanes  Would  This. 
Proposed  AD  Impact? 

We  estimate  that  this  proposed  AD 
would  affect  39  airplanes  in  the  U.S. 
registry. 

What  Would  Be  the  Cost  Impact  of  This 
Proposed  AD  on  Owners/Operators  of 
the  Affected  Airplanes? 

We  estimate  the  following  costs  to 
replace  the  wings  after  the  technical 
service  life  is  reached: 


Labor  cost 


60  workhours  x  $60  per  hour 
S3.600. 


Parts  cost 


$17,400  per  set  of  wings 


Total  cost  per  airptene 


$21,000 


Total  cost  on  U.S.  operators 


$819,000. 
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We  have  no  way  of  determining  the 
monetary  cost  of  ihe  inconvenience  of 
restricting  flight  to  Normal  category 
operations. 

Regulatory  Impact 

Would  This  Proposed  AD  Impact 
Various  Entities? 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  tibat  this  proposed  rule 
woidd  not  have  federalism  implications 
imder  Executive  Order  13132. 

Would  This  Proposed  AD  Involve  a 
Significant  Rule  or  Regulatory  Action? 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  action  (1)  is 
not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 


promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  5  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CTR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Aufliority:  49  U.S.C.  106(g).  40113.  44701. 

f  39.13    [Amended] 

2.  FAA  amends  §  39.13  by  adding  a 
new  airworthiness  directive  (AD)  to 
read  as  follows: 

Moravan  A.S.:  Docket  No.  200O-CE-05-AD 

(a)  What  airplanes  are  affected  by  this  AD? 
This  AD  affects  Model  Z  242L  airplanes,  ail 
serials  numbers,  that  are  certificated  in  any 
category. 

(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
airplanes  identified  in  paragraph  (a)  of  this 
AD  must  comply  with  this  AO. 

(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 
to  prevent  structural  foilure  of  the  wing  due 
to  fatigue  cracking.  Such  failure  could  result 
in  a  wing  separating  from  the  airplane  with 
consequent  loss  of  airplane  control. 

(d)  What  actions  must  I  accomplish  to 
address  this  problem?  To  address  this 
problem,  you  must  establish  a  technical 
service  life  and  restrict  Acrobatic  and  Utility 
category  operations.  This  must  be  done  by 
accomplishing  the  following,  as  applicable: 


Actions 


(1)  If  you  have  an  airplane  with  a  serial  numt)er 
in  the  range  of  0001  through  0656  that  does 
not  have  strengthened  wings  installed  (both 
left  and  right  wings)  in  accordance  with 
Moravan  Mandatory  Service  Bulletin  Z  242L/ 
27a— Rev.  1,  dated  October  31.  2000,  ac- 
complish tt>e  following: 

(i)  Insert  the  following  infonnation  into  ttte  Limi- 
tations Section  of  the  Airplane  Right  Manual 
(AFM):  "Do  not  operate  in  the  AatbaHc  or 
Utility  category.  Operate  in  the  Normal  cat- 
egory only." 

(ii)  Replace  both  wings  with  the  following  part 
numbers: 

(A)  L  242.2100  left-hand  wing;  and 

(B)  L  242.2200  right-hand  wing. 


(2)  If  you  have  an  airplane  with  a  serial  number 
of  0657  or  higher  or  one  in  the  range  of  0001 
through  0656  that  has  strengthened  wings 
(both  left  and  right)  Installed  in  accordance 
with  Moravan  Mandatory  Service  Bulletin  Z 
24217278— Rev.  1.  dated  October  31,  2000. 
accomplish  tfw  following: 

(i)  Insert  the  following  information  into  the  Limi- 
tations Section  of  the  Airplane  Flight  Manual 
(AFM):  "Do  not  operate  the  Acrobatic  or  Util- 
ity category.  Operate  in  the  Nonmal  category 
only." 

(ii)  Replace  both  wings  with  the  following  part 
numbers: 

(A)  L  242.2100  left-hand  wing;  and 

(B)  L  242.2200  right-hand  wing. 


Compliance 


AFM  incorporation:  Upon  the  accumulation  of 
190  hours  tinr)e-in-service  (TIS)  in  the  Acro- 
batic category  and/or  Utility  category  or 
within  the  next  10  hours  TIS  in  aH  oper- 
ations after  tfte  effective  date  of  this  AD, 
whichever  occurs  later;  and 

Replacement:  Upon  ttie  accumulation  of  3,500 
hours  TIS  in  all  operations  or  within  the 
next  50  hours  TIS  in  all  operations  after  tfie 
effective  date  of  this  AD.  whicf>ever  occurs 
later. 


(3)  Only  install  a  wing  with  a  part  number  of  L 
242.2100  left-hand  wing  or  L  242.2200  right- 
harxl  wing. 


AFM  incorporation:  Upon  tf>e  accumulation  of 
450  hours  TIS  in  the  Acrobatic  category 
and/or  Utility  category  or  within  the  next  10 
hours  TIS  in  all  operations  after  the  effec- 
tive date  of  this  AD,  whichever  occurs  later; 
and 

Replacement:  Upon  tfie  accumulation  of  5.500 
hours  TIS  in  all  operations  or  within  the 
next  50  hours  TIS  in  all  operations  after  the 
effective  date  of  this  AD.  whichever  occurs 
later.  You  must  maintain  the  AFM  require- 
ment until  replacement  of  the  wings. 


Procedures 


AFM  incorporation:  The  owner/operator  hold- 
ing at  least  a  private  pilot  certificato  as  au- 
tftorized  t>y  section  43.7  of  the  Federal 
Aviation  Regulations  (14  CFR  43.7)  may 
accomplish  this  AFM  insertion  of  ttiis  AD 
Make  an  entry  into  ttie  aircraft  records 
showing  compliance  with  these  portions  of 
the  AD  in  accordance  with  section  43.9  of 
the  Federal  Aviation  Regulations  (14  CFR 
43.9).  This  operationai  restriction  is  ref- 
erer>ced  in  Moravan  Mandatory  Service  Bul- 
letin Z  242L/37a  (Z  142C/17a).  Rev.  1, 
dated  October  31.  2000. 

Replacentent:  In  accordance  with  Moravan 
Mandatory  Service  Bulletin  Z  242L/27a— 
Rev.  1.  dated  October  31.  2000. 


As  of  the  effective  date  of  this  AD. 


AFM  incorporation:  The  owner/operator  hold- 
ing at  least  a  private  pilot  certificate  as  au- 
thorized by  section  43.7  of  the  Federal 
Aviation  Regulations  (14  CFR  43.7)  may 
accomplish  this  AFM  insertion  of  this  AD. 
Make  an  entry  into  the  aircraft  records 
sfKJwing  compliance  with  these  portions  of 
the  AD  in  accordance  with  sectkxi  43.9  of 
ttie  Federal  Aviation  Regulatkxis  (14  CFR 
43.9).  This  operational  restriction  is  ref- 
ererKed  in  Moravan  Mandatory  Servwe  Bul- 
letin Z  242L/38a  (Z  14201 8a).  Rev.  1, 
dated  October  31,  2000. 

Replacement  In  accordance  with  Moravan 
Mandatory  Sennce  Bulletin  Z  242L/27a— 
Rev.  1.  dated  October  31,  2000. 


^4ot  Applk:able. 
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Actions 


(4)  When  you  install  new  wrings  (txjtti  left  and 
right)  on  your  airplane,  the  AFM  and  replace- 
ment requirenrrents  of  paragraph  (d)(2)  of  this 
AO  apply. 


ComplieuKe 


AFM  incorporation:  Upon  the  accumulation  of 
450  hours  TIS  in  the  Acrobatic  category 
and/or  Utility  category;  and 

Replacement:  Upon  the  accumulation  of  5,500 
hours  TIS  in  all  operations. 


Procedures 


See  paragraph  (d)(2)  of  this  AD. 


(e)  Can  I  comply  with  this  AD  in  any  other 
way?  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 

(1)  Your  alternative  method  of  compliance 
provides  an  equivalent  kvel  of  safety;  and 

(2)  The  Manager.  Small  Airplane 
Directorate,  approves  your  alternative. 
Submit  your  request  through  an  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager.  Small  Airplane  Directorate. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  AD, 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (e) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and.  if  you  have  not 
eliminated  the  unsafe  condition,  specific 
actions  you  propose  to  address  it. 

(f)  Where  can  I  get  information  atxiut  any 
alreadv-approved  alternative  methods  of 
compliance?  Contact  Doug  Rudolph, 
Aerospace  Engineer.  FAA,  Small  Airplane 
Directorate,  901  Locust,  Room  301,  Kansas 
Citv,  Missouri  64106:  telephone:  (816)  329- 
4059;  facsimile:  (816)  329-4090. 

(g)  What  if  I  need  to  fly  the  airplane  to 
another  location  to  comply  with  this  AD?  The 
FAA  can  issue  a  special  flight  permit  under 
sections  21.197  and  21.199  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197  and 
21.199)  to  operate  your  airplane  to  a  location 
where  you  can  accomplish  the  requirements 
of  this  AD. 

(h)  How  do  I  get  copies  of  the  documents 
referenced  in  this  AD?  You  may  get  copies  of 
the  documents  referenced  in  this  AD  from 
Moravan.  Inc.,  765  81  Otrokovice,  Czech 
Republic;  telephone:  +420  67  767  3940; 
facsimile:  +420  67  792  2103.  You  may  view 
these  documents  at  FAA,  Central  Region, 
Office  of  the  Regional  Counsel,  901  Locust, 
Room  506,  Kansas  City.  Missouri  64106. 

Note  2:  The  subject  of  this  AD  is  addressed 
in  Czech  Republic  AD  Number  CAA-AD-T- 
,099/2000Rl,  dated  lune  28,  2001. 

Issued  in  Kansas  City.  Missouri,  on 
September  26.  2002. 
fames  E.  Jackson, 

Acting  Manager.  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 

[FR  Doc.  02-25208  Filed  10-3-02;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Adminiatratlon 

21  CFR  Parts  310  and  358 

[Docket  No.  02rM)359] 
RIN  0910-AA01 

Ingrown  Toenail  Relief  Drug  Products 
for  Over-the-Counter  Human  Use 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Proposed  rule^ - 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  a 
proposed  rule  to  establish  conditions 
under  which  over-the-counter  (OTC) 
ingrown  toenail  relief  drug  products 
containing  sodium  sulfide  1  percent  in 
a  gel  vehicle  are  generally  recognized  as 
s^e  and  effective  and  not  misbranded. 
This  rule  also  proposes  to  amend  the 
regulation  that  lists  nonmonograph 
active  ingredients  in  OTC  drug  products 
for  ingrown  toenail  relief  by  removing 
sodium  sulfide  from  that  list.  This 
proposal  is  part  of  FDA's  ongoing 
review  of  OTC  drug  products. 
DATES:  Submit  written  or  electronic 
comments  by  December  3,  2002.  Please 
see  section  D(  of  this  docxmient  for  the 
effective  date  of  any  final  rule  that  may 
publish  based  on  this  proposal. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061.  Rockville,  MD  20852.  Submit 
electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nahid  Mokhtari,  Center  for  Drug 
Evaluation  and  Research  (HFD-560), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-2222. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  the  Federal  Register  of  September 
9, 1993  (58  FR  47602),  FDA  published 
a  final  rule  establishing  that  any 
ingrown  toenail  relief  drug  product  for 
OTC  hiunan  use  is  not  generally 
recognized  as  safe  and  effective  and  is 
misbranded.  (See  21  CFR  310.538.)  In 


that  final  rule,  sodiimi  sulfide  1  percent 
was  considered  effective  but  not  safe  for 
the  temporary  relief  of  pain  associated 
with  ingrown  toenails  because  of  its 
potential  for  causing  adverse  reactions, 
particularly  burning  sensations  and  skin 
irritation. 

A  manufacturer  subsequently 
conducted  an  additional  safety  study 
and  requested  the  agency  to  find  sodiimi 
sulfide  1  percent  in  a  gel  vehicle  safe 
and  effective  for  this  OTC  use  (Ref.  1). 
The  study  involved  four  treatment 
groups  who  applied  sodiimi  sulfide 
nonahydrate  gel:  (1)  One  percent  twice 
daily  using  a  retainer  ring  system,  (2)  2 
percent  twice  daily  using  a  retainer  ring 
system,  (3)  2  percent  once  daily  using  a 
retainer  ring  system,  and  (4)  2  percent 
twice  daily  using  an  absorptive  bandage 
system.  The  gel  was  applied  for  7  days 
or  imtil  the  nail  became  sufficiently 
softened  to  allow  for  trimming, 
whichever  occurred  first.  Of  64  ingrown 
toenail  sufferers  enrolled,  61  completed 
all  aspects  of  the  study.  No  adverse 
reactions  were  reported  diiring  the 
study,  and  no  subjects  reported  any 
irritation.  Four  subjects  noted  some 
stinging  and  burning  on  day  1  and 
moderate  discomfort  on  days  3  and  4, 
but  the  subjects  did  not  discontinue 
treatment.  The  manufacturer  stated  that 
of  the  two  systems  tested  the  retainer 
ring  is  the  preferred  one  because  it 
provides  ease  of  use  and  cushioning 
while  further  enhancing  safety  through 
the  use  of  a  medical  grade  adhesive.  The 
design  of  the  system  allows  for  easy 
administration  of  sodium  sulfide  to  the 
affected  area  by  the  consimier  while 
retaining  the  drug  in  contact  with  the 
toe.  The  manufacturer  requested 
approval  of  its  revised  instructions 
using  the  retainer  ring  system. 
The  agency  found  this  study 
inadequate  for  a  niunber  of  reasons. 
First,  it  was  not  designed  as  a  safety 
study.  There  was  no  vehicle  control, 
and  safety  cannot  be  determined 
without  a  vehicle  control.  The  trial  size 
was  too  small.  The  daily  supervision  by 
a  podiatrist  was  not  reflective  of  OTC 
use.  Safety  has  to  be  assessed  in  context 
with  the  indications;  the  "days  to 
trimming"  in  the  study  were  outside  of 
the  prior  proposed  monograph 
description  of  product  uses.  The  agency 
concluded  that  the  study  was  not 
adequate  to  resolve  the  outstanding 
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safety  concerns  for  using  sodium  sulfide 
for  ingrown  toenail  relief  (Ref.  2).  The 
manufecturer  subsequendy  conducted 
additional  safety  studies  and  submitted 
new  data  to  the  agency  (Ref.  3). 

n.  The  Ag«icy's  Evaluation  of  the  New 
DaU 

The  new  data  were  in  a  study  entitled 
"An  Investigator-Blind,  Vehicle- 
Controlled  and  Retainer  Ring/Tap  ing- 
controlled.  Parallel  Study  of  the  Safety 
of  a  1  percent  Sodiimi  Sulfide 
Nonahydrate  Gel  Used  Topically  for  the 
Temporary  ReUef  of  Discomfort  (Pain) 
bom.  Ingrown  Toenails."  The  data 
resulted  frt)m  a  randomized,  two-center, 
three-arm,  evaluator-blind  safety  study 
involving  157  subjects  over  18  years  of 
age  with  painful  ingrown  toenail. 
Eligible  subjects  were  randomized  into 
treatment  arms  that  used  sodium  sulfide 
1  percent  gel  with  a  taped  retainer  ring, 
gel  vehicle  with  a  taped  retainer  ring, 
and  the  taped  retainer  ring  alone  in  a 
3:1:1  ratio. 

The  gel  vehicle  was  an  aqueous, 
semisolid  system  with  large  organic 
molecides  interpenetrated  with  a  liquid 
(Ref.  4).  The  retainer  ring  was  die  cut 
bom  polyethylene  foam  coated  on  one 
side  with  a  medical  grade  acrylic 
pressure-sensitive  adhesive  and  had 
slots,  center-cut  completely  through  the 
foam  with  the  cut  of  sufficient  size  to 
allow  for  application  of  the  product  to 
the  ingrown  toenail  (Ref.  4).  All  subjects 
were  to  apply  the  test  product  twice 
daily  for  7  days  after  cleansing  and 
adequately  drying  the  foot.  Each  subject 
had  a  daily  diary  in  which  to  record 
product  applications  and  any 
discomfort  resulting  from  the  test 
product.  At  each  study  visit  (days  1,4, 
and  8),  the  investigator  also  asked  the 
subject,  "How  are  you  feeling?", 
recorded  any  subject-reported  adverse 
events,  and  reviewed  the  daily  diary  for 
compliance  and  concomitant 
medications.  The  investigator  also 
evaluated  and  recorded  tixe  condition  of 
the  skin  siurounding  the  target  ingrown 
toenail  for  erythema,  edepia,  and 
maceration  using  the  following  scale:  0 
=  none.  1  =  mild.  2  =  moderate,  and  3 
=  severe. 

The  majority  of  the  subjects  in  both 
the  sodium  sulfide  1  percent  gel  and 
vehicle  groups  (65  percent  and  55 
percent,  respectively)  experienced  no 
discomfort.  Most  discomfort  occurred  in 
the  first  3  days  of  treatment.  During  this 
period,  the  frequency  of  discomfort 
appeared  somewhat  higher  in  the 
control  gel  treatment  group  than  in  the 
sodium  sulfide  1  percent  gel  group.  Pain 
and  burning  were  the  most  commonly 
reported  diary  entries  in  all  groups,  llie 
data  suggested  that  the  incidence  of 


pain  and  burning  using  sodium  sulfide 
1  percent  gel  was  comparable  to  or  less 
than  that  observed  in  the  two  control 
groups,  except  that  burning  from  use  of 
the  sodium  sulfide  gel  was  greater  than 
for  the  retainer  ring  alone,  but  less  than 
for  the  control  gel  vehicle.  No  serious 
adverse  events  were  recorded. 

At  baseline,  the  proportion  of  subjects 
with  mild  or  moderate  erythema  (skin 
redness)  was  generally  comparable 
among  treatment  groups.  Over  the 
course  of  the  study,  erythema  decreased 
in  all  three  groups,  suggesting  that 
sodiimi  sulfide  1  percent  gel  is  not  an 
irritant.  A  similar  pattern  was  observed 
for  mild  or  moderate  edema  (swelling), 
although  the  decreases  at  day  4  were 
less  dramatic.  At  day  8,  the  change  frtim 
baseline  was  most  pronounced  in  the 
gel  vehicle  group.  Percentage  changes  in 
the  sodium  sulfide  and  retainer  ring 
groups  appeared  comparable.  No  subject 
in  any  of  the  treatment  groups  had 
maceration  (skin  degeneration).  The 
agency's  detailed  comments  on  the  data 
are  on  file  in  the  Dockets  Management 
Branch  (see  ADDRESSES)  (Ref.  5). 

m.  The  Agency's  Tentative  Conclusions 

The  agency  tentatively  concludes  that 
the  new  safety  data  and  the  agency's 
previous  determination  of  effectiveness 
(58  FR  47602  at  47604)  support  OTC 
drug  monograph  status  for  1  percent 
sodium  sulfide  in  a  gel  vehicle  applied 
topically  for  the  relief  of  discomfort 
(pain)  of  ingrown  toenail.  The  product 
is  used  with  a  retainer  ring  to  keep  the 
product  at  the  area  of  application.  The 
agency,  since  1989,  has  believed  that 
monograph  ingredients  need  to  be 
recognized  in  an  official  United  States 
Pharmacopeia-National  Formulary 
(USP-NF)  drug  monograph.  (See  54  FR 
13480  at  13486,  April  3,  1989,  and  54 
FR  40808  at  40810,  October  3, 1989.) 
The  agency  recently  included  such  a 
requirement  in  §  330.14(i)  (21  CFR 
330.14(i)).  (See  67  FR  3060  at  3076, 
January  23,  2002.)  A  USP-NF 
monograph  currently  exists  for  sodium 
sulfide  gel  (Ref.  6).  Accordingly,  the 
agency  is  proposing  a  new  monograph 
in  part  358,  subpart  D  (21  CFR  part  358, 
subpart  D)  for  ingrown  toenail  relief 
drug  products  that  includes  1  percent 
sodium  sulfide  gel.  The  agency  is  also 
amending  §  310.538  to  state  that  it  no 
longer  applies  to  sodium  sulfide. 

Tne  manufacturer  stated  its  intent  to 
market  only  the  retainer  ring/bandage 
strip  system  at  this  time,  but  noted  that 
its  safety  and  effectiveness  data  also 
support  use  of  a  bandage  system 
(without  a  retainer  ring)  [Ret.  4).  The 
only  safety  data  for  use  with  a  bandage 
system  were  included  in  the 
manufactiu^r's  first  submission  (Ref.  1), 


which  the  agency  found  inadequate  to 
support  safety  (Ref.  2).  The  key  data  that 
adequately  support  safety  Involved  use 
with  the  retainer  ring  system  (Ref.  3). 
Therefore,  the  agency  is  including  a 
warning  that  states:  "When  using  this 
product  [bullet]  use  with  a  retainer 
ring"'. 

The  manufacturer  requested  that  it  be 
allowed  to  begin  marketing  1  percent 
sodium  sulfide  gel  upon  publication  of 
this  proposed  rule.  Current  §  310.538 
prohibits  marketing  of  ingrown  toenail 
relief  drug  products  containing  sodium 
sulfide.  The  agency  today  is  proposing 
to  allow  the  marketing  of  such  products, 
but  until  the  agency's  final  conclusions 
on  the  status  of  these  products  are 
presented  in  a  final  rule  and  §  310.538 
is  amended  in  a  future  issue  of  the 
Federal  Register,  any  such  product 
initially  introduced  or  initially 
delivered  for  introduction  into  interstate 
commerce  is  subject  to  regulatory 
action. 

rV.  Analysis  oflmpacts 

FDA  has  examined  the  impacts  of  this 
proposed  rule  under  Executive  Order 
12866,  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612),  and  the  Unfunded 
Mandates  Reform  Act  of  1995  (2  U.S.C. 
1501  et  seq.).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  Under  the 
Regulatory  Flexibility  Act.  if  a  rule  has 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities,  an 
agency  must  analyze  regulatory  options 
that  would  minimize  any  significant 
impact  of  the  rule  on  small  entities. 
Section  202(a)  of  the  Unfunded 
Mandates  Reform  Act  requires  that 
agencies  prepare  a  written  statement  of 
anticipated  costs  and  benefits  before 
proposing  any  rule  that  may  result  in  an 
expenditure  in  any  one  year  by  state, 
local,  and  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
$100  million  (adjusted  annually  for 
inflation). 

The  agency  believes  that  this 
proposed  rule  is  consistent  with  the 
principles  set  out  in  the  Executive  order 
and  in  these  two  statiites.  FDA  has 
determined  that  the  proposed  rule  is  tiot 
a  significant  regulatory  action  as  defined 
by  the  Executive  order  and  so  is  not 
subject  to  review  under  the  Executive 
order.  As  explained  later  in  this  section, 
FDA  believes  that  the  proposed  rule  will 
not  have  a  significant  economic  impact 
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on  a  substantial  number  of  small 
entities.  The  Unfunded  Mandates 
Reform  Act  does  not  require  FDA  to 
prepare  a  statement  of  costs  and  benefits 
for  this  proposed  rule,  because  the 
proposed  rule  is  not  expected  to  result 
in  any  1-year  expenditure  that  would 
exceed  $100  million  adjusted  for 
inflation.  The  current  inflation  adjusted 
statutory  threshold  is  about  $110 
million. 

The  purpose  of  this  proposed  rule  is 
to  establish  a  monograph  for  ingrown 
toenail  relief  drug  products  for  OTC 
human  use  and  include  sodium  sulfide 
1  percent  in  a  gel  vehicle  in  the 
monograph.  This  proposal,  when 
finalized,  will  provide  for  OTC 
availability  of  this  type  of  product. 

Manufactuirers  who  wish  to  market 
this  type  of  product  will  have  the 
standard  costs  associated  with  the 
introduction  of  any  new  product.  These 
include  preparation  of  labeling,  stability 
testing,  and  implementing 
manufacturing  procedures.  Any  cost 
incurred  will  be  voluntary  if 
manufacturers  elect  to  market  this  type 
of  product.  This  cost  may  vary  from 
manufacturer  to  manufacturer;  however, 
the  burden  on  small  manufacturers  is 
not  greater  than  that  for  large 
manufacturers.  Manufacturers  wiU  not 
inciir  any  costs  relatied  to  proving  safety 
and  effectiveness  of  the  active 
ingredient  for  this  intended  use. 

Under  the  Regulatory  Flexibility  Act, 
if  a  rule  has  a  significant  impact  on  a 
substantial  number  of  small  entities,  an 
agency  must  analyze  regulatory  options 
that  would  minimize  any  significant 
impact  of  a  rule  on  small  entities.  This 
proposed  rule  would  allow 
manufacturers  to  market  OTC  ingrown 
toenail  relief  drug  products  containing 
sodium  sulfide  1  percent  in  a  gel  vehicle 
without  having  to  obtain  an  approved 
new  drug  application,  as  is  currently 
required,  and  would  be  beneficial  to 
small  entities.  Thus,  this  proposed  rule 
will  not  impose  a  significant  economic 
burden  on  affected  entities.  Therefore, 
under  the  Regtdatory  Flexibility  Act,  the 
agency  certifies  that  the  proposed  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  No  further  analysis  is  required. 

The  agency  invites  public  comment 
regarding  any  substantial  or  significant 
economic  impact  that  this  rulemaking 
would  have  on  manufacturers  who  wish 
to  market  OTC  ingrown  toenail  relief 
drug  products.  Comments  regarding  the 
impact  of  this  rulemaking  on  such 
manufacturers  should  be  accompanied 
by  appropriate  documentation.  The 
agency  is  providing  a  period  of  60  days 
from  the  date  of  publication  of  this 
proposed  rulemaking  in  the  Federal 


Register  for  comments  to  be  developed 
and  submitted.  The  agency  will  evaluate 
any  comments  and  supporting  data  that 
are  received  and  will  reassess  the 
economic  impact  of  this  rulemaking  in 
the  preamble  to  the  final  rule. 

V.  Paperwork  Reduction  Act  of  1995 

FDA  tentatively  concludes  that  the 
labeling  requirements  in  this  document 
are  not  subject  to  review  by  the  Office 
of  Management  and  Budget  because 
they  do  not  constitute  a  "collection  of 
information"  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.).  Rather,  the  labeling  statements 
are  a  "public  disclosure  of  information 
originally  supplied  by  the  Federal 
government  to  the  recipient  for  the 
purpose  of  disclosure  to  the  public  "(5 
CFR  1320.3(c)(2)). 

VI.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.31(a)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Vn.  Federalism 

FDA  has  analyzed  this  proposed  nde 
in  accordance  with  the  principles  set 
forth  in  Executive  Order  13132.  FDA 
has  determined  that  the  proposed  rule 
does  not  contain  policies  that  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the 
National  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govenunent.  Accordingly,  the 
agency  tentatively  concludes  that  the 
proposed  rule  does  not  contain  policies 
that  have  federalism  implications  as 
defined  in  the  Executive  order  and, 
consequently,  a  federalism  siunmary 
impact  statement  has  not  been  prepared. 

Vm.  Request  for  Comments 

Three  copies  of  all  written  comments 
are  to  be  submitted.  Individuals 
submitting  written  comments  or  anyone 
submitting  electronic  comments  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  nxmiber 
found  in  brackets  in  the  heading  of  this 
dociunent  and  may  be  accompanied  by 
a  supporting  memorandum  or  brief. 
Received  comments  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

IX.  Proposed  ECTective  Date 

The  agency  is  proposing  that  any  final 
rule  that  may  issue  based  on  this 


proposal  become  effective  30  days  after 
its  date  of  publication  in  the  Federal 
Register. 

X.  References 

The  following  references  are  on 
display  in  the  Dockets  Management 
Branch  (see  ADDRESSES)  under  Docket 
No.  80N-0348  and  may  be  seen  by 
interested  persons  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

1.  Comment  No.  CPl. 

2.  Comment  No.  PDNl. 

3.  Comment  No.  CP2. 

4.  Letter  from  A.  Mart,  Schering-Plough 
Healthcare  Products,  to  W.  Ellenberg,  FDA. 
dated  December  21,  2000. 

5.  Comment  No.  LET3. 

6.  The  United  States  Pharmacopeia  24-The 
National  Formulary  19,  The  United  States 
Pharmacopeial  Convention,  Inc.,  Rockville, 
MD,  Supplement  2,  p.  2858,  July  1,  2000. 

List  of  Subjects 

21  CFR  Part  310 

Administrative  practice  and 
procedure,  Ehiigs,  Labeling,  Medical 
devices,  Reporting  and  recordkeeping 
requirements. 

21  CFR  Part  358 

Labeling,  Over-the-counter  drugs. 

Therefore^  imder  the  Federal  Food, 
E)nig,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  parts  310  and  358  are  amended 
as  follows: 

PART  31&-NEW  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  310  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321.  331,  351,  352. 
353,  355,  360b-360f.  360),  361(a),  371,  374, 
375.  379e:  42  U.S.C.  216.  241.  242(a).  262. 
263b-263n. 

2.  Section  310.538  is  amended  by 
removing  the  ingredient  sodium  sulfide 
in  paragraph  (a)  and  adding  new 
paragraph  (e)  to  read  as  follows: 

§  31 0.538  Drug  producU  containing  active 
ingredients  offered  over-tlie-counter  (OTC) 
for  use  for  ingrown  toenail  relief. 

***** 

(e)  This  section  does  not  apply  to 
sodiimi  sulfide  labeled,  represented,  or 
promoted  for  OTC  topical  use  for 
ingrown  toenail  relief  in  accordance 
with  part  358,  subpart  D  of  this  chapter 
after  [effective  date  of  final  rule). 

PART  358— MISCELLANEOUS 
EXTERNAL  DRUG  PRODUCTS  FOR 
OVER-THE-COUNTER  HUMAN  USE 

3.  The  authority  citation  for  21  CFR 
part  358  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  351,  352,  353. 
355,  360,  371. 
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4.  Part  358  is  amended  by  adding  new 
subpart  D,  consisting  of  §  §  358.301  to 
358.350,  to  read  as  follows: 

Subpart  D— 4ngrown  Toenail  Relief 
Drug  Products 

Sec. 

358.301     Scope. 

358.303     Definitions. 

358.310    Ingrown  toenail  relief  active 

ingredient. 
358.350    Labeling  of  ingrown  toenail  relief 

drug  products. 

Subpart  D— Ingrown  Toenail  Relief 
Drug  Products 

§358.301    Scope. 

(a)  An  over-the-counter  ingrown 
toenail  relief  drug  product  in  a  form 
suitable  for  topical  administration  is 
generally  recognized  as  safe  and 
effective  and  is  not  misbranded  if  it 
meets  each  condition  in  this  subpart 
and  each  general  condition  established 
in  §  330.1  of  this  chapter. 

(b)  References  in  this  subpart  to 
regulatory  sections  of  the  Code  of 
Federal  Regidations  are  to  chapter  I  of 
title  21  unless  otherwise  noted. 

§358.303    Deflnltiona. 

As  used  in  this  subpart: 

(a)  Ingrown  toenail  relief  drug 
product.  A  drug  product  applied  to  an 
ingrown  toenail  that  relieves  pain  or 
discomfort  either  by  softening  the  nail 
or  by  hardening  the  nail  bed. 

(b)  Retainer  ring.  A  die  cut 
polyethylene  foam  pad  coated  on  one 
side  witb  medical  grade  acrylic 
pressure-sensitive  adhesive.  The 
retainer  ring  has  slots,  center-cut 
completely  through  the  foam  with  the 
cut  of  sufficient  size  to  allow  for 
localization  of  an  active  ingredient  in  a 
gel  vehicle  to  a  specific  target  area.  The 
retainer  ring  is  used  with  adhesive 
bandage  strips  to  place  over  the  retainra^ 
ring  to  hold  it  in  place. 

§358.310    Ingrown  toenail  relief  active 
ingredient 

The  active  ingredient  of  the  product  is 
sodium  sulfide  1  percent  in  a  gel 
vehicle.  The  gel  vehicle  is  an  aqueous, 
semisolid  system  with  large  organic 
molecules  interpenetrated  with  a  liquid. 

§358.350    Labeling  of  ingrown  toenail  relief ' 
drug  products. 

(a)  Statement  of  identity.  The  labeling 
of  the  product  contains  the  established 
name  of  the  product,  if  any,  and 
identifies  the  product  as  an  "ingrown 
toenail  relief  product"  or  as  an 
"ingrown  toenail  discomfort  reliever." 

(b)  Indications.  The  labeling  of  the 
product  states,  imder  the  heading 
"Use,"  the  following:  "for  temporary 


relief  of  [select  one  or  both  of  the 
following:  'pain'  or  'discomfort']  "from 
ingrown  toenails".  Other  truthful  and 
nonmisleading  statements,  describing 
only  the  use  that  has  been  established 
and  listed  in  this  paragraph  (b),  may 
also  be  used,  as  provided  in  §  330.1(c)(2) 
of  this  chapter,  subject  to  the  provisions 
of  section  502  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act)  relating  to 
misbranding  and  the  prohibition  in 
section  301(d)  of  the  act  against  the 
introduction  or  delivery  for  introduction 
into  interstate  commerce  of  unapproved 
new  drugs  in  violation  of  section  505(a) 
of  the  act. 

(c)  Warnings.  The  labeling  of  the 
product  contains  the  following  warnings 
under  the  heading  "Warnings": 

(1)  "For  external  use  only"  in  accord 
with  §  201.66(c)(5)(i)  of  this  chapter. 

(2)  "Do  not  use  [bulletp  on  open 
sores". 

(3)  "Ask  a  doctor  before  use  if  you 
have  [bullet]  diabetes  [bullet]  poor 
circidation  [bullet)  gout". 

(4)  "When  using  this  product  [bullet] 
use  with  a  retainer  ring". 

(5)  "Stop  use  and  ask  a  doctor  if 
[bullet]  redness  or  swelling  of  your  toe 
increases  [bullet]  discharge  is  present 
around  the  nail  [bullet]  symptoms  last 
more  than  7  days  or  clear  up  and  occur 
again  within  a  few  days". 

(d)  Directions. The  labeling  of  the 
product  contains  the  following 
statements  under  the  heading 
"Directions": 

(1)  "[Bullet]  adults  and  children  12 
years  and  over:" 

(i)  "[Bullet]  wash  the  affected  area 
and  dry  thoroughly  [bullet]  place 
retainer  ring  on  toe  with  slot  over  the 
area  where  the  ingrown  nail  and  the 
skin  meet.  Smooth  ring  down  firmly, 
[bullet]  apply  enough  gel  product  to  fill 
the  slot  in  the  ring  [bunet]  place  roimd 
center  section  of  bandage  strip  directly 
over  the  gel-filled  ring  to  seal  the  gel  in 
place.  Smooth  ends  of  bandage  strip 
around  toes." 

(ii)  "[Biillet]  repeat  twice  daily 
(morning  and  ni^t)  for  up  to  7  days 
until  discomfort  is  relieved  or  until  the 
nail  can  be  lifted  out  of  the  nail  groove 
and  easily  trimmed". 

(2)  "[Bullet]  children  under  12  years: 
ask  a  doctor". 

Dated:  September  25,  2002. 
Margaret  M.  Dotzel, 
Associate  Commissioner  for  Policy. 
[PR  Doc.  02-25251  Filed  10-3-02;  8:45  am] 
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•See  §  201.66(b)(4)  of  this  chapter  for  definitian 
of  bullet. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[MA-0e3-7213b;  A-1-fRL-7375-1] 

Approval  and  Promulgation  of  Air 
Quality  Impiamantatlon  Plans; 
Masaachusatts;  Volatlla  Organic 
Compound  Rsasonabty  Avaiiabia 
Control  Tadmology  (RACT)  Plans 
Regulation 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

StiMMARY:  EPA  is  proposing  to  approve 
several  State  Implementation  Plan  (SIP) 
revisions  submitted  by  the 
Commonwealth  of  Massachusetts.  These 
revisions  establish  reasonably  available 
control  technology  (RACT)  requirements 
for  major  volatile  organic  compound 
(VOC)  sources.  The  intended  effect  of 
this  action  is  to  approve  these 
requirements  into  the  Massachusetts 
SIP.  EPA  is  taking  this  action  in 
accordance  with  the  Clean  Air  Act 
(CAA). 

DATES:  Written  comments  must  be 
received  on  or  before  November  4,  2002. 
ADDRESSES:  Conmients  may  be  mailed  to 
David  Conroy,  Unit  Manager,  Air 
Quality  Planning,  Office  of  Ecosystem 
Protection  (mail  code  CAQ),  U.S. 
Environmental  Protection  Agency,  EPA 
New  England  Regional  Office,  One 
Congress  Street,  Suite  1100,  Boston,  MA 
02114-2023.  Copies  of  Massachusetts' 
submittal  and  EPA's  technical  support 
document  are  available  for  public 
inspection  during  normal  business 
hours,  by  appointment  at  the  Office  of 
Ecosystem  Protection,  U.S. 
Environmental  Protection  Agency,  EPA 
New  England  Regional  Office,  One 
Congress  Street,  11th  floor,  Boston,  MA 
and  Division  of  Air  Quality  Control, 
Department  of  Environmental 
Protection,  One  Winter  Street,  8th  Floor, 
Boston,  MA  02108. 
FOR  FURTHER  MFORMATION  CONTACT: 
Anne  Arnold.  (617)  918-1047. 
SUPPLBiENTARY  MFORMATKm:  In  the 
Final  Rides  Section  of  this  Federal     . 
Regiater,  EPA  is  approving 
Massachusetts'  SIP  submittal  as  a  direct 
final  rule  without  prior  proposal 
becaiise  the  Agency  views  this  as  a 
noncontroversial  submittal  and 
anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  EPA 
receives  no  relevant  adverse  comments 
in  response  to  this  rule,  we  contemplate 
no  further  activity.  If  EPA  receives 
relevant  adverse  comments,  we  will 
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withdraw  the  direct  final  rule  and  will 
address  all  public  conunents  in  a 
subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period.  Any  parties 
interested  in  commenting  on  this  action 
should  do  so  at  this  time.  Please  note 
that  if  EPA  receives  adverse  comment 
on  an  amendment,  paragraph,  or  section 
of  this  rule  and  if  that  provision  may  be 
severed  from  the  remainder  of  the  rule, 
EPA  may  adopt  as  final  those  provisions 
of  the  rule  that  are  not  the  subject  of  an 
adverse  comment. 

For  additional  information,  see  the 
direct  final  rule  which  is  located  in  the 
Rules  Section  of  this  Federal  Register. 

Dated:  September  3,  2002. 
Robert  W.  Varney, 

Regional  Administrator.  EPA  New  England. 
[FR  Doc.  02-25159  Filed  10-3-02:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY  I 

40  CFR  Parts  52  and  81 

[MA-4)75-7209b;  A-1-FRL-7374-8] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Massachusetts;  Approval  of  PM1G 
State  Implementation  Plan  (SIP) 
Revisions  and  Designation  of  Areas  for 
Air  Quality  Planning  Purposes 

agency:  Environmental  Protection 
Agency  (EPA).        j 
action:  Proposed  rale. 

summary:  The  EPA  is  proposing  to 
approve  a  State  Implementation  Plan 
(Sn*)  revision  submitted  by  the 
Commonwealth  of  Massachusetts.  This 
revision  replaces  the  standard  for  Total 
Suspended  Particulates  (TSP)  with  a 
standard  for  particulate  matter  with  a 
mean  aerodynamic  diameter  of  10 
microns  or  less  (PMIO)  as  the  National 
Ambient  Air  Quality  Standard  (NAAQS) 
for  particulates.  EPA  also  proposes  to 
redesignate  several  areas  of 
Massachusetts  from  "nonattainment" 
for  TSP  to  "cannot  be  classified."  In  the 
Final  Rules  Section  of  this  Federal 
Register,  EPA  is  approving 
Massachusetts's  SIP  submittal  as  a 
dfrect  final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  submittal  and 
anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  EPA 
receives  no  adverse  comments  in 
response  to  this  action,  the  Agency, 
contemplates  no  further  activity.  LF  EPA 
receives  relevant  adverse  comments,  the 


Agency  will  withdraw  the  direct  final 
rule,  and  will  address  all  public 
comments  received  in  a  subsequent 
final  rule  based  on  this  proposed  rule. 
EPA  will  not  institute  a  second 
comment  period.  Any  parties  interested 
in  commenting  on  this  action  should  do 
so  at  this  time.  Please  note  that  if  EPA 
receives  adverse  comment  on  an 
amendment,  paragraph,  or  section  of 
this  rule  and  if  that  provision  may  be 
severed  bom  the  remainder  of  the  rule, 
EPA  may  adopt  as  final  those  provisions 
of  the  rule  that  are  not  the  subject  of  an 
adverse  comment. 

DATES:  Written  comments  must  be 
received  on  or  before  November  4,  2002. 

ADDRESSES:  Comments  may  be  mailed  to 
Steven  Rapp,  Manager,  Air  Permits 
Program  Unit  (mail  code  CAP),  U.S. 
Enviroimiental  Protection  Agency,  EPA- 
New  England,  One  Congress  Street, 
Suite  1100,  Boston,  MA  02114-2023. 
Copies  of  the  Massachusetts  submittal 
and  EPA's  technical  support  docimient 
are  available  for  public  inspection 
during  normal  business  hours,  by 
appointment  at  the  Office  of  Ecosystem 
Ptotection,  U.S.  Environmental 
Protection  Agency,  EPA-New  England, 
One  Congress  Street,  11th  floor,  Boston, 
MA  and  the  Division  of  Air  Quality 
Control,  Department  of  Environmental 
Protection,  One  Winter  Street,  8th  Floor, 
Boston.  MA  02108. 

FOR  FURTHER  INFORMATION  CONTACT:  Ian 
D.  Cohen.  (617)  918-1655. 
SUPPLEMENTARY  INFORMATION:  For 
additional  information,  see  the  direct 
final  nde  which  is  located  in  the  Rules 
Section  of  this  Federal  Register. 

Dated:  August  29,  2002. 
Robert  W.  Vamey, 

Regional  Administrator. 

[FR  Doc.  02-25155  Filed  10-3-02:  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  600 

[  I.D.  092602H] 

Magnuson-Stevens  Act  Provisions; 
General  Provisions  for  Domestic 
Fisheries;  Application  for  Exempted 
Fishing  Permits  (EFPs) 

AGENCY:  Department  of  Commerce, 
National  Oceanic  and  Atmospheric 
Administration  (NOAA),  National 
Marine  Fisheries  Service  (NMFS). 


ACTION:  Notification  of  a  proposal  for 
EFPs  to  conduct  experimental  fishing; 
request  for  comments. 

SUMMARY:  The  Administrator,  Northeast 
Region,  NMFS  (Regional  Administrator) 
has  made  a  preliminary  determination 
that  the  subject  EFP  application 
contains  all  the  required  information 
and  warrants  further  consideration.  The 
Regional  Administrator  has  also  made  a 
preliminary  determination  that  the 
activities  authorized  imder  the  EFP 
would  be  consistent  with  the  goals  and 
objectives  of  the  Northeast  (NE) 
Multispecies  Fishery  Management  Plan 
(FMP).  However,  further  review  and 
consiiltation  may  be  necessary  before  a 
final  determination  is  made  to  issue  the 
EFP.  Therefore,  NMFS  annoimces  that 
the  Regional  Administrator  proposes  to 
issue  an  EFP  that  would  allow  one 
vessel  to  conduct  fishing  operations  that 
are  otherwise  restricted  by  the 
regulations  governing  the  fisheries  of 
the  Northeastern  United  States.  The 
experiment  proposes  lo  conduct  a  study 
of  an  experimental  bycatch  reduction 
device  in  order  to  develop  otter  trawl 
gear  for  the  NE  multispecies  fishery  that 
would  result  in  reduced  catch  of 
Atlantic  cod.  The  EFP  would  allow 
these  exemptions  for  one  commercial 
vessel,  for  not  more  than  5  days  of  sea 
trials.  All  experimental  work  would  be 
monitored  by  Manomet  Center  for 
Conservation  Sciences  personnel. 

Regulations  under  the  Magnuson- 
Stevens  Fishery  Conservaition  and 
Management  Act  require  publication  of 
this  notification  to  provide  interested 
parties  the  opportiinity  to  comment  on 
applications  for  proposed  EFPs. 
DATES:  Comments  on  this  document 
must  be  received  on  or  before  October 
21,  2002. 

ADDRESSES:  Written  comments  shoiUd 
be  sent  to  Patricia  A.  Kurkul,  Regional 
Administrator,  NMFS,  Northeast 
Regional  Office,  1  Blackburn  Drive, 
Gloucester,  MA  01930.  Mark  the  outside 
of  the  envelope  "Comments  on 
Manomet  EFP  Proposal  for  Rigid  Mesh 
Bycatch  Reduction  Device."  Comments 
may  also  be  sent  via  facsimile  (fax)  to  : 
978-281-9135. 

FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Warren,  Fishery  Policy  Analyst,  97a- 
281-9347. 

SUPPLEMENTARY  INFORMATION:  An 
application  for  an  EFP  was  submitted  by 
Manomet  Center  for  Conservation 
Sciences  on  August  19,  2002. 

The  EFP  would  allow  for  exemptions 
from  the  Gulf  of  Maine  (GOM) 
Regulated  Mesh  Area  gear  requirements 
at  50  CFR  648.80(a)(3)(i)  and  the  days- 
at-sea  (DAS)  requirements  at  §  648.82(a). 
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The  EFP  would  exempt  one  federally 
permitted  commercial  fishing  vessel 
frt}m  the  following  two  requirements  of 
the  FMP:  The  requirement  to  use  a 
Tninimiini  mesh  size  of  6.0-inch  (15.2- 
cm)  diamond  mesh  or  6.5-inch  (16.5- 
cm)  square  mesh  in  the  body  and 
extension  of  a  trawl  net  while  fishing  in 
the  GOM  Regulated  Mesh  Area;  and  the 
requirement  to  use  a  DAS  while 
targeting  groundfish. 

The  goal  of  this  study  is  to  assess  the 
utility  of  this  bycatch  reduction  device 
for  the  groundfish  fishery  when  fishing 
in  the  GOM.  The  specific  trawl  design 
to  be  tested  is  a  rigid  mesh  panel 
inserted  between  the  extension  and 
codend  of  a  trawl  net  and  extending 
around  the  entire  circimiference  of  the 
net.  The  panel  would  be  2  m  in  length, 
with  elongate  meshes  2.4-inches  (60- 
mm)  by  7.9-inches  (200-mm).  The 
vessel  would  target  mixed  groundfish 
(yellowtail  floimder,  winter  flounder, 
American  plaice,  Atlantic  cod,  and 
smnmer  floiuider).  All  undersized  fish 


would  be  returned  to  the  sea  as  quickly 
as  possible  after  measiu^ment.  The 
incidental  catch  is  expected  to  be 
comprised  of  skates,  dogfish,  sculpin 
and  sea  robin.  The  incidental  catch  of 
these  species  is  expected  to  be  minimal 
and  efforts  will  be  made  to  return  all 
incidentally  caught  species  to  the  sea  as 
quickly  as  possible. 

The  applicant  requested  that  the 
research  be  conducted  in  the  GC^  in 
the  area  north  of  42°  30'  N.  lat.  and  west 
of  69*  00'  W.  long.  However,  due  to  the 
severely  overfished  condition  of  the 
Cape  Cod  stock  of  yellowtail  flounder, 
NMFS  will  confine  the  research  to  the 
area  north  of  the  stock  boundary  42°  50' 
N.  lat.  The  vessel  would  conduct  a  total 
of  approximately  25  tows  of  20  to  30 
minutes  duration  over  5  sea  days.  The 
experimental  design  would  be  an 
alternate  tow  design  (experimental  net 
and  conventional  net  in  alternate  tows, 
following  an  A-B-B-A  pattern).  Both 
codends  would  be  constructed  of  6.5" 
(165  mm)  diamond  mesh.  The  tows 


would  be  recorded  using  a  video  camera 
in  order  to  verify  proper  net  functioning 
and  to  record  fish  behavioral  reactions.         r 
Fish  retained  would  be  counted, 
weighed  and  measured,  and  all  legal 
catch  sold.  The  vessel  will  be  exempted 
from  5  DAS  in  order  to  provide 
compensation  for  a  portion  of  the  cost 
of  the  research. 

If  the  research  results  from  the 
experiment  are  promising,  the  applicant 
intends  to  conduct  future  research  to 
fine-time  the  use  of  the  net  and  conduct 
fleetwide  trials  with  the  hope  of 
integrating  a  bycatch  reduction  device 
lequirement  into  the  FMP. 

Based  on  the  results  of  this  EFP.  this 
action  may  lead  to  future  rulemaking. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  September  30.  2002.  ' 

Virginia  M.  Fay, 

Acting  Director,  Office  of  Substainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Dcx;.  02-25335  Filed  10-3-02;  8:45  am] 
■ILUNO  COOf  N1»-3a-« 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List  Proposed  Additions 
and  Deletions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  additions  to  and 

deletions  from  Procurement  List. 

SUMMARY:  The  Committee  is  proposing 
to  add  to  the  Procurement  List  products 
and  services  to  be  furnished  by 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities,  and  to  delete  products 
previously  furnished  by  such  agencies. 

Comments  Must  Be  Received  on  or 
Before:  November  3,  2002. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Jefferson  Plaza  2.  Suite  10800, 
1421  Jefferson  Davis  Highway, 
Arlington.  Virginia  22202-3259. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheryl  D.  Kennerly,  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  piu'suemt  to  41  U.S.C 
47(a)(2)  and  41  CFR  51-2.3.  Its  purpose 
is  to  provide  interested  persons  an 
opportunity  to  submit  comments  on  the 
possible  impact  of  the  proposed  actions. 

Additions  | 

If  the  Committee  approves  the 
proposed  additions,  the  entities  of  the 
Federal  Government  identified  in  this 
notice  for  each  product  or  service  will 
be  required  to  procure  the  products  and 
services  listed  below  from  nonprofit  , 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  If  approved,  the  action  will  not 
result  in  any  additional  reporting, 


recordkeeping  or  other  compliance 
requirements  for  small  entities  other 
than  the  small  organizations  that  will 
furnish  the  products  and  services  to  the 
Government. 

2.  If  approved,  the  action  will  result 
in  authorizing  small  entities  to  furnish 
the  products  and  services  to  the 
Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  products  and 
services  proposed  for  addition  to  the 
Prociirement  List.  Conunents  on  this 
certification  are  invited.  Conmienters 
should  identify  the  statement(s) 
underlying  the  certification  on  which 
they  are  providing  additional 
information. 

=•   The  following  products  and  services 
are  proposed  for  addition  to 
Procurement  List  for  production  by  the 
nonprofit  agencies  listed: 

Products 

Pmduct/NSN:  4  Ply  Cut  End  Mopheads, 

7920-OO-NIB-O430.  7920-00-NIB-0431. 
7920-0O-NIB-0432.  7920-00-NIB-0434, 
792O-0O-NIB-0435. 
NPA:  New  York  City  Industries  for  the 

Blind,  Brooklyn,  New  York. 

Contract  Activity:  Office  Supplies  &  Paper 
Products  Acquisition  Center,  New  York, 
New  York. 

Product/NSN:  Plate,  Paper,  7350-00-263- 
6700,  7350-01-263-6701. 

NPA:  The  Lighthouse  for  the  Blind  in  New 
Orleans,  New  Orleans,  Louisiana. 

Contract  Activity:  GSA,  General  Products 
Center,  Fort  Worth,  Texas. 

Product/NSN:  U.S.  Geological  Survey  Visual 
Identity  Clothing,  Item  No.  001,  Baseball 
Cap,  Delta  Dark  Green,  w/USGS 
Identifier,  Item  No.  002,  T-Shirt,  Ash,  w/ 
uses  Identifier,  Item  No.  003.  T-Shirt, 
Orange.  w/USGS  Identifier,  Item  No. 
004.  T-Shirt,  Navy  Blue.  w/USGS 
Identifier.  Item  No.  005.  Polo  Shirt,  Dark 
Green,  w/USGS  Identifier,  Item  No.  006, 
Sweatshirt,  Dark  Green,  w/USGS 
Identifier,  Item  No.  007,  Baseball  Cap, 
Navy,  w/USGS  Identifier,  Item  No.  008, 
Cruiser  Vest,  Orange.  w/USGS  Identifier, 
Item  No.  009,  Cruiser  Vest,  Khaki,  w/ 
uses  Identifier. 

NPA:  Delaware  Division  for  the  Visually 
Impaired,  New  Castle,  Delaware. 

Contract  Activity:  U.S.  Geological  Survey, 
Reston.  Virginia. 

Services 

Service  Type/Location:  Facility  Services, 
Retirement  Operations  Center,  Beyers, 
Pennsylvania. 


NPA:  The  Easter  Seal  Society  of  Western 

Pennsylvania,  Pittsburgh,  Pennsylvania. 
Contract  Activity:  Office  of  Persoiuiel 

Management,  Washington,  DC. 
Service  Type/Location:  Grounds  and 

Landscape  Maintenance  Services,  San 

Jacinto  Disposal  Area,  Fort  Point 

Reservation  Area,  Galveston,  Texas. 
NPA  .Training,  Rehabilitation  & 

Development  Institute,  Inc.,  San 

Antonio,  Texas. 
Contract  Activity:  U.S.  Army  Engineer 

District,  Galveston,  Texas. 
Service  Type/Location:  Lawn  Service,  Naval 

Reserve  Center,  Cleveland,  Ohio. 
NPA:  Goodwill  Industries  of  Greater 

Cleveland,  Inc.,  Cleveland,  Ohio. 
Contract  Activity:  Officer  in  Charge  of 

Contracts,  NAVFAC,  Crane,  Indiana. 

Deletions 

I  certify  that  the  following  action  will  not 
have  a  significant  impact  on  a  substantial 
number  of  small  entities.  The  major  factors 
considered  for  this  certification  were: 

1.  If  approved,  the  action  will  not  result  in 
any  additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small  organizations 
that  will  furnish  the  products  to  the 
Government. 

2.  If  approved,  the  action  will  result  in 
authorizing  small  entities  to  furnish  the 
products  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish  the 
objectives  of  the  Javits-Wagner-O'Day  Act  (41 
U.S.C.  46-48c)  in  connection  with  the 
products  proposed  for  deletion  from  the 
Procurement  List. 

The  following  products  are  proposed  for 
deletion  from  the  Procurement  List: 

Products 

Product/NSN:  Sheath.  Pen  and  Pencil,  7510- 

00-052-2664. 
NPA :  York  County  Blind  Center,  York. 

Pennsylvania. 
Contract  Activity:  Office  Supplies  &  Paper 

Products  Acquisition  Center,  New  York, 

New  York. 
Product/NSN:  SPEAR  Insulation  Subsystem, 

8415-01-F01-0197,  8415-01-F01-0204, 

8415-01-F01-0211,  8415-01-F01-O218. 

8415-01-F01-0219,  8415-O1-F01-O220, 

8415-01-F01-0221, 8415-01-F01-O222, 

8415-01-F01-0223,  8415-01-F01-O224, 

8415-O1-F01-O225. 
NPA:  Peckham  Vocational  Industries,  Inc., 

Lansing,  Michigan. 
Contract  Activity:  U.S.  Army  Soldier  Systems 

Command,  Natick,  Massachusetts. 

Sheryl  D.  Kennerly, 

Director.  Information  Management. 

[FR  Doc.  02-25324  Filed  10-3-02;  8:45  am] 
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COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  Ust  Additions 

agency:  Committee  for  Purchase  from 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Additions  to  Procurement  List. 

summary:  This  action  adds  to  the 
Procurement  List  services  to  be 
furnished  by  nonprofit  agencies 
emplojring  persons  who  are  blind  or 
have  other  severe  disabilities. 
EFFECTIVE  DATE:  November  3,  2002. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Jefferson  Plaza  2,  Suite  10800, 
1421  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3259. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheryl  D.  Kennerly,  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On  June 
14,  and  August  2,  2002,  the  Conunittee 
for  Purchase  From  People  Who  Are 
Blind  or  Severely  Disabled  published 
notice  (67  FR  40910  and  50416)  of 
proposed  additions  to  the  Procurement 
List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  services  and  impact  of  the  additions 
on  the  current  or  most  recent 
contractors,  the  Conunittee  has 
determined  that  the  services  listed 
below  are  suitable  for  procurement  by 
the  Federal  Govenunent  under  41  U.S.C. 
46-48C  and  41  CFR  51-2.4. 

I  certiiy  that  the  following  action  Mrill 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
services  to  the  Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Govenmient. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
coimection  with  the  services  proposed 
for  addition  to  the  Procurement  List. 

Accordingly,  the  following  services 
are  added  to  the  Procurement  List: 

Services 

Service  Type/Location:  Laundry  Service,  Fort 

Carson,  Colorado. 
NPA:  Goodwill  Industrial  Services 

Corporation,  Colorado  Springs,  Colorado. 


Contract  Activity:  Directorate  of  Contracting, 

Fort  Carson,  Colorado. 
Service  Type/Location:  Medical 

Transcription,  VA  Medical  Center,  West 

Los  Angeles,  Los  Angeles,  California. 
NPA:  Landmark  Services,  Inc.,  Santa  Ana, 

California. 
Contract  Activity:  VA  Network  Business 

Center,  664/NBC/MP,  San  Diego, 

California. 

This  action  does  not  affect  ciurent 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exercised  under  those  contracts. 

Sheryl  D.  Kenneriy, 

Director,  Information  Management. 

[FR  Doc.  02-25325  Filed  10-3-02;  8:45  am) 

BlUJNa  COM  6363-01-P 


CIVIL  RIGHTS  COMMISSION 
Sunshine  Act  Meeting 

AGENCY:  Commission  on  Civil  Rights. 

DATE  AND  TIME:  Friday,  October  11,  2002, 
9:30  a.m. 

PLACE:  Hilton  Jackson  Hotel,  1001  East 
County  Line  Road,  Jackson,  MS  39211. 

Status 

Agenda 

I.  Approval  of  Agenda 

II.  Approval  of  Minutes  of  July  19,  2002 

Meeting  and  September  13,  2002 
"Meeting" 
m.  Announcements 

IV.  Staff  Director's  Report 

V.  FY-2004  Budget  Estimate  to  OMB 

VI.  State  Advisory  Committee  Appointments 

for  Arkansas,  Georgia,  Illinois,  New 
York,  Oklahoma,  Texas  and  Tennessee 

Vn.  State  Advisory  Committee  Report:  Civil 
Rights  Issues  in  West  Virginia  (West 
Virginia) 

Vin.  Presentations  from  central  Regional  SAC 
members  representing  Alabama, 
Arkansas,  Louisiana,  Mississippi  and 
Nebraska  on  recent  activities  and  other 
civil  rights  developments  in  their  states. 

IX.  Future  Agenda  Items 

CONTACT  PERSON  FOR  FURTHER 
INFORMATION:  Les  Jin,  Press  and 
Communications,  (202)  376-7700. 

Debra  A.  Carr, 

Deputy  General  Counsel. 

[FR  Doc.  02-25469  Filed  10-2-02;  2:16  pm] 

BMJJNQ  COOe  6336-01-M 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Industry  and  Security 

Action  Affecting  Export  PrIvHagaa; 
Yaudat  Mustafa  Talyl,  and  International 
Buslnaas  Sarvlcea,  Ltd.  and  Top  Oil 
Tools,  Ltd.;  Order  Temporarily  Denylrtg 
Export  PrMlegas 

Through  the  Office  of  Export 
Enforcement  ("OEE."),  the  Bureau  of 
Industry  and  Security  ("BIS"),  U.S. 
Department  of  Commerce,  has  requested 
that  I  issue  an  order  pursuant  to 
§  766.24  of  the  Export  Administration 
Regulations  (currently  codified  at  15 
CFR  730-774  (2002))  ("EAR"),' 
temporarily  denying  all  U.S.  export 
privileges  of  Yuadat  Mustafa  Talyi, 
a.k.a.  Joseph  Talyi,  888  Cross  Gates 
Boulevard,  Slidell,  Louisiana  70458 
("Taljri"),  and  International  Business 
Services,  Ltd.,  700  Cause  Boulevard, 
Suite  304,  Slidell,  Louisiana  70458,  and, 
41  Chamale  Cove  East,  Slidell, 
Louisiana  70460  ("IBS").  BIS  has  also 
requested  that,  pursuant  to  §§  766.24(c) 
and  766.23  of  the  EAR,  the  order  apply 
to  the  following  person  who  is  related 
to  IBS  and  Talyi:  Top  Oil  Tools.  Ltd.,  41 
Chamale  Cove  East,  Slidell,  Louisiana 
70460. 

In  its  request,  BIS  states  that,  based 
upon  an  investigation  by  OEE,  it 
believes  the  Talyi,  acting  through  his 
company  IBS,  has  repeatedly  attempted 
to  export  U.S.-origin  items  to  Libya  and 
Sudan  over  the  past  nine  years  by 
misrepresenting,  deceiving,  and  lying  to 
suppliers  of  the  U.S.-origin  items 
regarding  the  ultimate  destination  and 
end-user  of  the  items,  and  despite 
repeated  advice  fit)m  several  U.S. 
suppliers  that  his  proposed  activity 
would  be  a  violation  of  U.S.  export 
control  laws.  BIS  further  states  that  the 
evidence  establishes  that  on  at  least 
three  occasions,  Talyi  exported  or 
participated  in  the  export  of  U.S.-origin 
items,  through  his  company  IBS,  to 
Libya  and  Sudan  without  obtaining  the 
necessary  authorizations  bom  BIS  or  the 
Treasiuy  Department's  Office  of  Foreign 
Assets  Control  ("OFAC"). 


>  From  August  21,  1994  through  November  12. 
2000.  the  Act  was  in  lapse.  During  that  period,  the 
President,  through  Executive  Order  12924.  which 
had  lieen  extended  by  successive  Presidential 
Notices,  the  last  of  which  was  August  3.  2000  (3 
CFR,  2000  Comp.  397  (2001)).  continue  the  EAR  in 
effect  under  the  International  Emergency  Economic 
Powers  Act  (50  U.S.C.  1701-1706  (1994  »  Supp.  V 
1999))  ("lEEPA").  On  November  13,  2000,  the  Act    . 
was  reauthorized  and  it  remained  in  effect  through 
August  20,  2001.  Since  August  21,  2001,  the  Act  has 
been  in  lapse  and  the  President,  through  Executive 
Order  13222  of  August  17.  2001  (3  CFR,  2001 
Comp.  783  (2002)),  as  extended  by  the  Notice  of 
August  14,  2002  (67  FR  53721  (August  16,  2002)), 
has  continued  the  EAR  In  effect  under  lEEPA. 
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Thus,  OEE's  investigation 
demonstrates  that  Talyi,  through  IBS, 
has  repeatedly  attempted  to  export 
items  to  Libya  and  Sudan  by 
misrepresenting,  deceiving,  or  lying  to 
U.S.  equipment  supplies  regarding  the 
ultimate  destination  of  end-user  since  as 
far  back  as  1993,  in  clear  violation  of 
U.S.  export  control  laws,  and,  that  Talyi 
has  exported  or  participated  in  the 
export  of  U.S. -origin  items  without 
obtaining  necessary  authorizations  from 
BIS  or  the  Treasury  Department's  OF  AC. 
OEE's  investigation  has  disclosed  the 
Top  Oil  Tools,  Ltd..  41  Chamale  Cove 
East.  Slidell,  Louisiana  70460,  is  related 
by  its  ownership,  control,  affiliation, 
and  connection  with  Talyi  and  IBS  such 
that  it  should  be  considered  a  related 
person  under  the  terms  of  this  order. 
Top  Oil  Tools,  Ltd.  is  a  business  owned 
and  operated  by  Talyi,  it  is  located  at 
the  same  address,  and  it  has 
participated  in  some  of  the  transactions 
referenced  herein.  Consequently,  it  is 
necessary  to  name  Top  Oil  Tools,  Ltd. 
as  a  person  related  to  Talyi  and  IBS  in 
order  to  prevent  evasion  of  the  terms 
and  conditions  of  this  order. 

In  light  of  the  evidence  cited  above, 
OEE's  investigation  demonstrates  that 
Talyi  has  committed  or  attempted  to 
commit  repeated  violations  of  U.S. 
export  control  laws,  including  the  EAR, 
through  his  company  IBS,  that  such 
violations  have  been  deliberate  and 
covert,  and  that,  given  the  nature  of  the 
items  shipped,  futiu«  such  violations 
could  go  undetected.  In  addition,  a 
temporary  denial  order  is  needed  to  give 
notice  to  companies  in  the  United  States 
and  abroad  that  they  should  cease 
dealing  with  Talyi  or  IBS  in  export 
transactions  involving  U.S. -origin  items. 
Such  a  temporary  denial  order  is  clearly 
consistent  with  the  public  interest  to 
preclude  future  violations  of  the  EAR. 

Accordingly,  I  find  that  a  TDO  is 
necessary,  in  the  public  interest,  to 
prevent  an  imminent  violation  of  the 
EAR.  This  order  is  issued  on  an  ex  parte 
basis  without  a  hearing  based  upon 
BIS's  showing  that  expedited  action  is 
required. 

It  is  therefore  ordered:  First,  that 
Yaudat  Mustafa  Talyi,  a.k.a.  Joseph 
Talyi,  888  Cross  Gates  Boulevard, 
Slidell,  Louisiana  70458  ("Talyi"),  and 
International  Business  Services,  Ltd., 
700  Cause  Boulevard,  Suite  304,  Slidell, 
Louisiana  70458,  and  41  Chamale  Cove 
East,  Slidell,  Louisiana  70460  ("IBS") 
(hereinafter  collectively  referred  to  as 
the  "denied  persons");  and  the 
following  person  subject  to  the  Order  by 
its  relationship  to  the  denied  person, 
Top  Oil  Tools,  Ltd.,  41  Chamale  Cove 
East.  Slidell,  Louisiana  70460  (the 
"related  person")  (together,  the  denied 


persons  and  the  related  person  are 
"persons  subject  to  this  Order")  may 
not,  directly  or  indirecUy,  participate  in 
any  way  in  any  transaction  involving 
any  commodity,  software  or  technology 
(hereinafter  collectively  referred  to  as 
"item")  exported  or  to  be  exported  from 
the  United  States  that  is  subject  to  the 
Export  Administration  Regulations 
("EAR"),  or  in  any  other  activity  subject 
to  the  EAR,  including,  but  not  limited 
to: 

A.  Applying  for,  obtaining,  or  using 
any  license,  License  Exception,  or 
export  control  document; 

B.  Carrying  on  negotiations 
concerning,  or  ordering,  buying, 
receiving,  using,  selling,  delivering, 
storing,  disposing  of,  forwarding, 
transporting,  financing,  or  otherwise 
servicing  in  any  way,  any  transaction 
involving  any  item  exported  or  to  be 
exported  from  the  United  States  that  is 
subject  to  the  EAR,  or  in  any  other 
activity  subject  to  the  EAR;  or 

C.  Benefitting  in  any  way  from  any 
transaction  involving  any  item  exported 
or  to  be  exported  from  the  United  States 
that  is  subject  to  the  EAR,  or  in  any 
other  activity  subject  to  the  EAR. 

Second,  that  no  person  may  .directly 
or  indirectly,  do  any  of  the  following: 

A.  Export  or  reexport  to  or  on  behalf 
of  a  person  subject  to  this  Order  any 
item  subject  to  the  EAR; 

B.  Take  any  action  that  facilitates  the 
acquisition  or  attempted  acquisition  by 
a  person  subject  to  this  order  of  the 
ownership,  possession,  or  control  of  any 
item  subject  to  the  EAR  that  has  been  or 
will  be  exported  from  the  United  States^ 
including  financing  or  other  support 
activities  related  to  a  transaction 
whereby  a  person  subject  to  this  order 
acquires  or  attempts  to  acquire  such 
ownership,  possession  or  control; 

C.  Take  any  action  to  acquire  from  or 
to  facilitate  the  acquisition  or  attempted 
acquisition  bom  a  person  subject  to  this 
order  of  any  item  subject  to  the  EAR  that 
has  been  exported  from  the  United 
States; 

D.  Obtain  from  a  person  subject  to  this 
order  in  the  United  States  any  item 
subject  to  the  EAR  with  knowledge  or 
reason  to  know  that  the  item  will  be,  or 
is  intended  to  be,  exported  from  the 
United  States;  or 

E.  Engage  in  any  transaction  to  service 
any  item  subject  to  the  EAR  that  has  - 
been  or  will  be  exported  from  the 
United  States  and  which  is  owned, 
possessed  or  controlled  by  a  person 
subject  to  this  order,  or  service  any  item, 
of  whatever  origin,  that  is  owned, 
possessed  or  controlled  by  a  person 
subject  to  this  order  if  such  service 
involves  the  use  of  any  item  subject  to 
the  EAR  that  has  been  or  will  be 


exported  frtim  the  United  States.  For 
purposes  of  this  paragraph,  servicing 
means  installation,  maintenance,  repair, 
modification  or  testing. 

Third,  that,  in  addition  to  the  related 
person  named  above,  after  notice  and 
opportunity  for  comments  as  provided 
in  §  766.23  of  the  EAR,  any  other 
person,  firm,  corporation,  or  business 
organization  related  to  the  denied 
person  by  affiliation,  ownership, 
control,  or  position  of  responsibility  in 
the  conduct  of  trade  or  related  services 
may  also  be  made  subject  to  the 
provisions  of  this  Order. 

Fourth,  that  this  Order  does  not 
prohibit  any  export,  reexport,  or  other 
transaction  subject  to  the  EAR  where  the 
only  items  involved  that  are  subject  to 
the  EAR  are  the  foreign-produced  direct 
product  of  U.S.-origin  technology. 

In  accordance  with  the  provisions  of 
§  766.24(e)  of  the  EAR,  Talyi  or  IBS 
may,  at  any  time,  appeal  this  Order  by 
filing  a  full  written  statement  in  support 
of  the  appeal  with  the  Office  of  the 
Administrative  Law  Judge,  U.S.  Coast 
Guard  ALJ  Docketing  Center,  40  South 
Gay  Street,  Baltimore,  Maryland  21202- 
4022.  A  related  person  may  appeal  to 
the  Administrative  Law  Judge  at  the 
aforesaid  address  in  accordance  with 
the  provisions  of  §  766.23(c)  of  the  EAR. 

This  Order  is  effective  immediately 
and  shall  remain  in  effect  for  180  days. 

In  accordance  with  the  provisions  of 
§  766.24(d)  of  the  EAR,  BIS  may  seek 
renewal  of  this  Order  by  filing  a  vmtten 
request  not  later  than  30  days  before  the 
expiration  date.  A  respondent  may 
oppose  a  request  to  renew  this  order  by 
filing  a  written  submission  with  the 
Assistant  Secretary  for  Export 
Enforcement,  which  must  be  received 
not  later  than  seven  days  before  the 
expiration  date  of  the  Order. 

A  copy  of  this  Order  shall  be  served 
on  Talyi  and  IBS  and  the  related  person 
and  shall  be  published  in  the  Federal 
Register. 

Entered  this  30th  day  of  September,  2002. 
Michael  J.  Garcia, 

Assistant  Secretary  for  Export  Enforcement. 
[FR  Doc.  02-25221  Filed  10-3-02;  8:45  am) 
BILUNG  CODE  3S10-OS-H 


DEPARTMENT  OF  COMMERCE 
Intenurtionai  Trade  Administration 

[A-570-847] 

nnal  Results  of  ExpsdRsd  Sunsst 
Review:  Psfsulfates  From  the  People's 
Republic  of  China 

agency:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
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action:  Notice  of  final  results  of 
expedited  stmset  review:  Persulfetes 
from  the  People's  Republic  of  China. 

SUMMARY:  On  July  22, 1997,  die 
Department  of  Commerce  ("the 
Department")  published  the  notice  of 
initiation  of  a  five-year  sunset  review  of 
the  antidumping  duty  order  on 
persiUfetes  from  the  People's  Republic 
of  China  ("PRC"),  piirsuant  to  section 
751(c)  of  the  Tariff  Act  of  1930,  as 
amended  ("the  Act").>  On  the  basis  of 
a  notice  of  intent  to  participate  and 
adequate  substantive  comments  filed  on 
behalf  of  domestic  interested  parties, 
and  inadequate  response  (in  this  case  no 
response)  frt>m  respondent  interested 
parties,  the  Department  determined  to 
conduct  an  expedited  sunset  review  of 
this  antidiunping  duty  order.  As  a  result 
of  this  review,  the  Department  finds  that 
revocation  of  the  antidimiping  order 
would  be  likely  lead  to  continuation  or 
recurrence  of  dumping  at  the  levels 
indicated  in  the  "Final  Resvdts  of 
Review"  section  of  this  notice. 
EFFECTIVE  DATE:  October  4,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Amir  R.  Eftekhari  or  James  P.  Maeder, 
Jr.,  Office  of  Policy  for  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230; 
telephone:  (202)  482-5331  or  (202)  482- 
3330. 
SUPPLEMENTARY  INFORMATION: 

Statute  and  Regulations 

This  review  is  conducted  piirsuant  to 
sections  751(c)  and  752  of  the  Act.  The 
Department's  procedures  for  the 
conduct  of  sunset  reviews  are  set  forth 
in  Procedures  for  Conducting  Five-year 
("Sunset")  Reviews  of  Antidumping  and 
Countervailing  Duty  Orders,  63  FR 
13516  ("Simset  Regulations")  and  in  19 
CFR  part  351  (2001)  in  general. 
Guidance  on  methodological  or 
analytical  issues  relevant  to  the 
Department's  conduct  of  sunset  reviews 
is  set  forth  in  the  Department's  Policy 
Bulletin  98:3  Policies  Regarding  the 
Conduct  of  Five-year  ("Simset") 
Reviews  of  Antidumping  and 
Countervailing  Duty  Orders;  Policy 
Bulletin,  63  FR  18871  (April  16, 1998) 
("Sunset  Policy  Bulletin"). 

Scope  of  Review 

The  products  covered  by  this  review 
are  persulfates,  including  ammonium, 
potassimn,  and  sodium  persulfates.  The 
chemical  formula  for  these  persulfates 
are,  respectively,  (NH4)2S208,  K2S2O8, 


and  NajSiOs-  Ammonium  and 
potassium  persuUates  are  currenUy 
classified  under  subheading  2833.40.60 
of  the  Harmonized  Tariff  Sdtiedule  of 
the  United  States  (HTSUS).  Sodimn 
persulfates  are  classified  imder  HTSUS 
subheading  2833.40.20.  The  HTSUS 
subheadings  are  provided  for 
convenience  and  customs  purposes.  The 
written  description  of  the  scope  of  this 
proceeding  is  dispositive. 

Background 

On  J\ily  22, 1997,  the  Department 
published  the  notice  of  initiation  of  the 
five-year  sunset  review  of  the 
antidumping  duty  order  on  persulfotes 
frt)m  the  PRC  in  accordance  with 
section  751{c)(6)(A)(i)  of  the  Tariff  Act 
of  1930.2  On  June  11.  2002,  the 
Department  received  a  Notice  of  Intent 
to  Participate  on  behalf  of  FMC 
Corporation  (collectively,  "the  domestic 
interested  parties")  as  specified  in 
§  351.218(d)(l)(i)  of  the  Sunset 
Regulations. 

On  July  3,  2002,  the  Department 
received  a  complete  substantive 
response  &t>m  die  domestic  interested 
parties,  as  specified  in  the  Sunset 
Regulations  under  §  351.218(d)(3)(i). 

'The  Department  did  not  receive  a 
substantive  response  ttom  any 
respondent  interested  party  in  this 
proceeding.  ConsequenUy,  pursuant  to 
section  751(c)(3)(B)  of  the  Act,  and  19 
CFR  351.218(e)(l)(ii)(C),  the  Department 
conducted  an  expedited  (120-day) 
sunset  review  of  this  order. 

Analysis  of  Comments  Received 

All  issues  raised  by  the  domestic 
interested  parties  to  this  sunset  review 
are  addressed  in  the  Issues  and  Decision 
Memorandum  ("Decision 
Memorandum")  from  Jeffrey  A.  May, 
Director,  Office  of  Policy,  hnport 
Administration,  to  Faryar  Shirzad, 
Assistant  Secretary  for  Import 
Administration,  dated  October  2,  2002, 
which  is  adopted  by  this  notice.  The 
issues  discussed  in  the  Decision 
Memorandum  include  the  likelihood  of 
continuation  or  recurrence  of  dumping 
and  the  magnitude  of  the  margin  likely 
to  prevail  were  the  order  revoked. 
Parties  can  find  a  complete  discussion 
of  all  issues  raised  in  tiiis  sunset  review 
and  the  corresponding 
recommendations  in  this  public 
memorandum  which  is  on  file  in  the 
Central  Records  Unit,  room  B-099.  of 
the  Department's  main  building. 

In  aodition,  a  complete  version  of  the 
Decision  Memorandum  can  be  accessed 
direcUy  on  the  Web  at  http:// 


ia.ita.doc.gov/fm,  under  the  heading 
"October  2002."  The  paper  copy  and 
electronic  version  of  the  Decision 
Memorandum  are  identical  in  content 

Final  Resuhs  of  Review 

We  determine  that  revocation  of  the 
antidumping  duty  order  would  likely 
lead  to  continuation  or  recurrence  of 
dumping  at  the  following  percentage 
weighted-average  margins: 


Manufacturer/producefs/ex- 
porter 

'!ZSn 
margvi 

(percerN) 

Sinocttem  Jiangsu  Wuxi  Import 
&  Export  Corporation  (Wuxi) 

Shanghai  Ai  Jian  Impon  &  Ex- 
port Corporation  (Ai  Jian)  

Guangdong  PetnaJeum  Chem- 
ical Impon  ana  Export  Trade 
(Guanodona)  

32.22 

34.41 

34.97 

PRC-w»de  

119.02 

This  notice  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  ("APO") 
of  their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  ^J*0  in  accordance 
with  19  CFR  351.305.  Timely 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a  violation 
which  is  subject  to  sanction. 

This  five-year  ("sunset")  review  and 
notice  are  in  accordance  with  sections 
751(c),  752,  and  777(i)(l)  of  the  Act. 

Dated:  September  30.  2002. 
Faryar  Shirxad, 
Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  02-25307  Filed  10-3-02;  8:45  am) 
BUJNO  COOl  3i10-oa-P 


DEPARTMENT  OF  COMMERCE 
Nrtemafttonal  Trade  Admlnltlrallon 

[A-568-833] 

Stalniaaa  SiMl  Bar  From  Japan:  Final 
Raaulta  of  Antidumping  Duty 
Administrative  Reviaw 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Final  Results  of 
Antidumping  Duty  Administrative 
Review. 


'  Notice  of  initiation  of  Five  Year  "Suntel" 
Reviews.  67  FR  9439  (March  1. 2002). 


^Notice  of  Initiation  of  Five  Year  "Sunset" 
Reviews.  67  FR  38332  (June  3.  2002). 


summary:  On  July  31,  2002,  the 
Department  of  Commerce  published  the 
preliminary  results  of  an  administrative 
review  of  the  antidumping  duty  order 
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on  stainless  steel  bar  from  Japan  for 
sales  made  by  Aichi  Steel  Works,  Ltd,, 
for  the  period  February  1,  2001,  through 
January  31.  2002.  We  gave  interested 
parties  an  opportimity  to  comment  on 
the  preliminary  results  of  review  but 
received  no  comments.  Therefore,  these 
final  results  of  review  have  not  changed 
from  those  presented  in  the  preliminary 
results  of  review,  in  which  we  applied 
total  adverse  facts  available. 
EFFECTIVE  DATE:  October  4,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  EUman.  AD/CVD  Enforcement  3, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone 
(202) 482-4852. 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1, 1995.  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  unless 
otiberwise  indicated,  all  citations  to  the 
Department  of  Commerce's  (the 
Department's)  regulations  are  to  the 
regulations  codified  at  19  CFR  Part  351 
(April  2001). 


Background 

On  July  31,  2002.  the  Department 
published  in  the  Federal  Register  (67 

FR  49673)  the  preliminary  results  of  the 
review  of  this  order.  In  the  preliminary 
results,  we  determined  a  weighted- 
average  diunping  margin  of  61.47 
percent  for  Aichi  Steel  Works,  Ltd. 
(Aichi),  for  the  period  February  1.  2001, 
through  January  31.  2002.  We  gave 
interested  parties  an  opportunity  to 
comment  on  our  preliminary  results.  We 
received  no  comments.  The  Department 
has  now  completed  the  administrative 
review  in  accordance  with  section  751 
of  the  Act. 

Scope  of  Order 

The  merchandise  covered  by  this 
order  is  stainless  steel  bar.  For  purposes 
of  this  order,  the  term  "stainless  steel 
bar"  means  articles  of  stainless  steel  in 
straight  lengths  that  have  been  either 
hot-rolled,  forged,  turned,  cold-drawn, 
cold-rolled  or  otherwise  cold-finished, 
or  ground,  having  a  imiform  solid  cross- 
section  along  their  whole  length  in  the 
shape  of  circles,  segments  of  circles, 
ovals,  rectangles  (including  squares), 
triangles,  hexagons,  octagons  or  other 
convex  polygons.  Stainless  steel  bar 
includes  cold-finished  stainless  steel 


bars  that  are  turned  or  ground  in  straight 
lengths,  whether  produced  from  hot- 
rolled  bar  or  &t)m  straightened  and  cut 
rod  or  wire,  and  reinforcing  bars  that 
have  indentations,  ribs,  grooves,  or 
other  deformations  produced  during  the 
rolling  process. 

Except  as  specified  above,  the  term 
does  not  include  stainless  steel  semi- 
finished products,  cut-length  flat-rolled 
products  (i.e.,  cut-length  rolled  products 
which  if  less  than  4.75  mm  in  thickness 
have  a  width  measiuing  at  least  10  times 
the  thickness,  or  if  4.75  mm  or  more  in 
thickness  having  a  width  which  exceeds 
150  mm  and  measures  at  least  twice  the 
thickness),  wire  (i.e.,  cold-formed 
products  in  coils,  of  any  uniform  solid 
cross-section  along  their  whole  length, 
which  do  not  conform  to  the  definition 
of  flat-rolled  products),  and  angles, 
shapes  and  sections. 

Tne  stainless  steel  bar  subject  to  this 
order  is  currently  classifiable  under 
subheadings  7222.11.00,  7222.19.00, 
7222.20.00  and  7222.30.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  Although  the 
HTSUS  subheadings  are  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  scope  of  the 
order  is  dispositive. 

Final  Results  of  the  Review 

We  received  no  comments  from 
interested  parties,  and  we  have 
determined  that  no  changes  to  the 
preliminary  results  are  warranted  for 
these  final  results.  Therefore,  the 
weighted-average  dumping  margin  for 
Aichi  for  the  period  February  1,  2001, 
through  January  31,  2002,  is  61.47 
percent. 

The  Department  will  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  The  rate  of  61.47  percent  will  be 
assessed  imiformly  on  all  entries  of 
Aichi  merchandise  made  during  the 
period  of  review.  The  Department  will 
issue  appropriate  assessment 
instructions  directly  to  the  Customs 
Service  within  15  days  of  publication  of 
these  final  results  of  review. 

Furthermore,  the  following  deposit 
rates  will  be  effective  upon  publication 
of  these  final  results  for  all  shipments  of 
the  subject  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consiunption  on  or  after  the  publication 
date  as  provided  for  by  section  751(a)(1) 
of  the  Act:  (1)  the  cash  deposit  rate  for 
Aichi  will  be  61.47  percent;  (2)  for 
previously  reviewed  or  investigated 
companies  not  listed  above,  the  cash 
deposit  rate  will  continue  to  be  the 
company-specific  rate  published  for  the 
most  recent  period;  (3)  if  the  exporter  is 
not  a  firm  covered  in  this  review,  a  prior 


review,  or  the  original  less-than-fair- 
value  (LTFV)  investigation,  but  the 
manufecturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufactiirer  of 
the  merchandise;  and  (4)  for  all  other 
producers  and/ or  exporters  of  this 
merchandise,  the  cash  deposit  rate  shall 
be  61.47  percent,  the  "all  others"  rate 
established  in  the  LTFV  investigation 
(59  FR  66930,  December  28, 1994).  This 
deposit  rate  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

Pursuant  to  19  CFR  351.402(f)(2)  this 
notice  serves  as  a  final  reminder  to 
importers  of  their  responsibility  to  file 
a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305(a)(3).  Timely 
notification  of  return  or  destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failiue  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

We  are  issuing  and  publishing  this 
determination  in  accordance  with 
sections  751(a)(1)  and  777(i)(l)  of  the 
Act  and  19  CFR  351.221(b)(5). 

Dated:  September  30.  2002. 
Faryar  Shirzad. 
Assistant  Secretary  for  Import 
Administration. 
[FR  Doc.  02-25304  Filed  10-3-02;  8:45  am] 

BtLUNG  CODE  3S10-OS-S 


DEPARTMEffT  OF  COMMERCE 
Intenurtional  Trade  Administration 

[A-428-825] 

Stainiess  Steel  Sheet  and  Strip  in  Colls 
From  Germany;  Antidumping  Duty 
Administrative  Review;  Extension  of 
Time  Limits 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  extension  of  time 
limits. 
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summary:  The  Department  of  Commerce 
(the  Department)  is  extending  the  time 
limits  for  the  final  results  of  the  2000- 
2001  administrative  review  of  the 
antidumping  duty  order  on  stainless 
steel  sheet  and  strip  in  coils  from 
Germany.  This  review  covers  one 
manufactiirer/exporter  of  the  subject 
merchandise  to  the  United  States  and 
the  period  July  1,  2000  through  June  30, 
2001. 

EFFECTIVE  DATE:  October  4,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Tran  at  (202)  482-1121  or 
Robert  James  at  (202)  482-0649, 
Antidumping  and  Coiintervailing  Duty 
Enforcement  Group  m,  Office  Eight, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue  NW.,  Washington. 
DC  20230. 

SUPPLEMENTARY  INFORMATION:  On  August 
7,  2002,  we  published  the  preliminary 
results  of  this  administrative  review. 
See  Stainless  Steel  Sheet  and  Strip  in 
Coils  from  Germany:  Notice  of 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review  67  FR 
51199  (August  7,  2002).  Currently,  the 
final  results  in  this  administrative 
review  are  due  on  December  5,  2002. 
Pursuant  to  section  751(a)(3)(A)  of  the 
Act,  the  Department  may  extend  the 
deadline  for  completion  of  an 
administrative  review  if  it  determines 
that  it  is  not  practicable  to  complete  the 
final  results  of  the  review  withha  the 
normal  statutory  time  limit  Because 
petitioners'  and  respondent's  case  and 
rebuttal  briefs  raise  complicated  issues, 
such  as  major  inputs  from  affiliated  and 
imaffiliated  suppliers,  downstream 
home  market  sales,  and  application  of 
facts  available,  the  Department 
determines  it  is  not  practicable  to 
complete  this  review  within  the  normal 
statutory  time  limit.  Therefore,  the 
Department  is  extending  the  time  limits 
for  completion  of  the  final  results  until 
February  3,  2003,  in  accordance  with 
section  751(a)(3)(A)  of  the  Tariff  Act  of 
1930,  as  amended. 

Dated:  September  27,  2002. 
JoMph  A.  Spetrini, 
Deputy  Assistant  Secretary  for  Import 
Administration,  Group  III. 
[FR  Doc.  02-25306  Filed  10-3-02:  8:45  am] 
HLLMQ  CODE  3810-OS-^ 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapheric 
Administration 

P.O.  (W2402B  ] 

Endangered  and  Threatened  Species; 
Take  of  Anadromous  Rah 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Reopening  of  comment  period; 

Notice  of  Availability  and  request  for 

comments. 

StJMMARY:  Notice  is  hereby  given  that 
NMFS  is  reopening  the  comment  period 
for  a  proposed  evaluation  and  pending 
determination  of  the  Secretary  of 
Commerce  (Secretary)  as  to  how  a 
Resource  Management  Plan  (RMP) 
addresses  Endangered  Species  Act 
(ESA)  criteria.  The  RMP  was  submitted 
joinUy  by  the  Makah  Indian  Tribe  and 
the  Washington  Department  of  Fish  and 
Wildlife  as  the  co-managing  fisheries 
resource  manager,  pursuant  to  the  ESA 
protective  regiilations  promulgated  for 
the  Ozette  Lake  Sockeye  Salmon 
Evolutionary  Significant  Unit  (ESU). 
NMFS  also  is  reopening  the  public 
comment  period  for  a  draft 
Environmental  Assessment  (EA)  of  the 
pending  determination.  The  comment 
period  is  being  reopened  in  response  to 
requests  for  additional  review  time  by 
the  public.  This  document  serves  to 
notify  the  public  of  the  extended 
availability  of  the  proposed  evaluation 
and  draft  EA  for  review  and  comment 
befDN  NMFS  makes  its  final  National 
Environmental  Policy  Act  (NEPA)  and 
RMP  determinations. 
DATES:  Written  comments  on  the 
Secretary's  proposed  evaluation  and 
draft  EA  must  be  received  at  the 
appropriate  address  or  fax  number  (see 
ADDRESSES)  no  later  than  5  p.m.  Pacific 
Standard  Time  on  October  21,  2002. 
ADDRESSES:  Written  comments  and 
requests  for  copies  of  the  proposed 
evaluation  and  draft  environmental 
assessment  shoiild  be  addressed  to  Tim 
Tynan,  Sustainable  Fisheries  Division, 
National  Marine  Fisheries  Service,  510 
Desmond  Drive,  Suite  103,  Olympia, 
WA  98503.  Comments  may  also  be  sent 
via  fax  to  360/753-9517.  The  documents 
are  also  available  on  the  Internet  at 
http://www.nwr.noaa.gov/.  Sustainable 
Fisheries  Division  site.  Comments  will 
not  be  accepted  if  submitted  via  e-mail 
or  the  Internet. 

FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Tynan  at  phone  number:  360/753-9579. 
ore-mail:  Tim.Tynan9noaa.gov 
regarding  the  RMP. 


SUPPt.EMENTARY  INFORMATION:  This 
notice  is  relevant  to  the  Ozette  Lake 
Sockeye  Salmon  [Oncorhynchus  nerka) 

ESU. 

Background 

The  Makah  Indian  Tribe,  and  the 
Washington  Department  of  Fish  and 
Wildlife  as  the  co-managing  resource 
management  agency  under  the  United 
States  v.  Washington  fisheries 
management  framework,  have  provided 
a  joint  RMP  in  the  form  of  a  Hatchery 
and  Genetic  Management  Plan  (HGMP) 
for  Ozette  Lake  sockeye  salmon.  The 
RMP  encompasses  artificial 
propagation,  research,  and  monitoring 
and  evaluation  activities  within  the 
range  of  the  Ozette  Lake  sockeye  salmon 
ESU.  The  range  of  the  ESU  is  the  Ozette 
River,  Ozette  Lake,  and  Ozette  Lake 
tributaries  accessible  to  anadromous 
salmon.  Performance  objectives 
specified  in  the  RMP  include 
establishment  of  self-sustaining,  > ' 
tributary-spawning  sockeye  aggregations 
to  increase  natural  spawning  fish 
abundance  levels  in  the  Ozette  Lake 
Basin.  The  RMP  also  includes  research, 
monitoring,  and  evaluation  actions 
designed  to  identify  life  history 
characteristics  of  the  listed  beach 
spawning  sockeye  salmon  population, 
and  factors  limiting  the  productivity  of 
the  listed  sockeye  salmon  ESU. 
Monitoring  and  evaluation  programs  are 
also  used  to  ensure  that  the  proposed 
artificial  propagation  measures  are 
consistent  with  listed  sockeye  s&lmon 
conservation  objectives. 

As  required  by  section  223.203  (b)(6) 
of  the  ESA  4(d)  rule,  the  Secretary  must 
determine  whether  the  RMP  for  Ozette 
Lake  sockeye  salmon  would  appreciably 
reduce  the  likelihood  of  survival  and 
recovery  of  the  Ozette  Lake  sockeye 
salmon  and  other  affected  threatened 
ESUs,  pursuant  to  govemment-to- 
govemment  processes  described  in  50 
CFR  223.203.  The  Secretary  must  take 
comments  on  how  the  RMP  addresses 
the  criteria  in  223.203(b)(5)  in  making 
that  determination.  NMFS  will  not 
complete  the  final  NEPA  and  RMP 
determinations  imtil  after  the  end  of  the 
extended  comment  period,  and  NMFS 
will  fully  consider  all  public  coounents 
received  during  the  comment  period. 
NMFS  will  publish  a  record  of  its  final 
action  in  the  Federal  Register. 

Authority 

Under  section  4  of  the  ESA,  NMFS,  by 
delegated  authority  frt>m  the  Secretary 
of  Commerce,  is  required  to  adopt  such 
regulations  deemed  necessary  and 
advisable  for  the  conservation  of  the 
species  listed  as  threatened.  The  ESA 
stdmon  and  steelhead  4(d)  RiUe  (65  FR 
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42422.  July  10,  2000)  specifies 
categories  of  activities  that  contribute  to 
the  conservation  of  listed  salmonids  and 
sets  out  the  criteria  for  such  activities. 
The  rule  further  provides  that  the 
prohibitions  of  paragraph  (a)  of  the  rule 
do  not  apply  to  actions  undertaken  in 
compliance  with  an  RMP  developed 
jointly  by  the  Tribes  and  the  State  of 
Washington  (joint  plan)  and  determined 
by  the  Secretary  to  be  in  accordance 
with  the  salmon  and  steelhead  4(d)  rule 
(65  FR  42422,  July  10,  2000). 

Dated:  October  1,  2002. 
Chris  Mobley, 

Acting  Chief,  Endangered  Species  Division. 
Office  of  Protected  Resources.  National 
Marine  Fisheries  Service. 
(FR  Doc.  02-25333  Filed  10-3-02;  8:45  am) 
BILUNQ  CODE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  061202A] 

Endangered  and  Threatened  Species; 
Notice  of  Availability  for  the  Final 
Recovery  Plan  for  Johnson's  Seagrass 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

action:  Notice  of  Availability. 

summary:  NMFS  announces  the 
availability  of  the  final  recovery  plan  for 
Johnson's  seagrass  (Halophila  johnsonii 
Eiseman)  as  required  by  the  Endangered 
Species  Act. 

ADDRESSES:  Requests  for  a  copy  of  the 
final  recovery  plan  should  be  addressed 
to:  David  Bemhart.  NMFS,  Southeast 
Regional  Office,  Protected  Resources 
Division,  9721  Executive  Center  Drive 
North,  St.  Petersburg,  FL  33702.  A  copy 
of  the  Final  Recovery  Plan  can  also  be 
downloaded  from  the  following  web 
address:  http://www.nmfs.noaa.gov/ 
prot_res/PR3/recovery.html. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Bemhart.  (727)  570-5312  or 
David  O'Brien.  (301)  713-1401. 
SUPPLEMENTARY  INFORMATION: 

Background  | ' 

Johnson's  seagrass,  Halophila 
johnsonii.  is  a  marine  plant  species 
found  growing  in  lagoonal  waters  along 
approximately  200  lun  of  coastline  in 
southeastern  Florida  between  Sebastian 
Inlet  and  north  Biscayne  Bay.  The 
species  often  grows  in  a  patchy,  non- 
contiguous distribution  at  water  depths 
extending  from  the  intertidal  down  to  3 


meters.  Halophila  johnsonii  is  rare,  has 
a  limited  reproductive  capacity,  and  is 
vulnerable  to  a  niunber  of 
anthropogenic  and  natural  disturbances. 
Johnson's  seagrass  is  listed  as 
threatened  imder  the  Endangered 
Species  Act  of  1973,  as  ammended,  16 
use  1531  et  seq.{ESA)  and  is  the  first 
marine  plant  to  be  listed  under  the  ESA. 
Principal  threats  to  the  species'  survival 
include:  (1)  habitat  degradation  and 
destruction  from  dredging  and  filling, 
construction  and  shading  from  in-  and 
overwater  structures,  prop  scarring, 
altered  water  quality,  and  siltation;  (2) 
inadequacy  of  existing  regulatory 
mechanisms  to  protect  seagrasses;  and 
(3)  stochastic  storm  events. 

The  recovery  plan  contains  a  synopsis 
of  the  biology  and  distribution  of 
Johnson's  seagrass,  a  description  of 
factors  affecting  species  recovery,  an 
outline  of  actions  needed  to  recover  the 
species,  and  an  implementation 
schedule  for  completing  the  recovery 
tasks.  The  recovery  plan  for  Johnson's 
seagrass,  prepared  for  NMFS  by  an 
eight-member  recovery  team,  provides  a 
homework  for  addressing  a  multitude  of 
biological  concerns  and  outlines  Federal 
agency  responsibilities  under  the  ESA 
with  the  sole  purpose  of  insiuing  long- 
term  survival  of  the  species.  NMFS 
published  a  notice  of  availability  of  the 
draft  recovery  plan  for  Johnson's 
seagrass  in  the  Federal  Register  on  June 
26,  2000  (65  FR  39369).  Comments  were 
received  from  nine  parties  during  the 
60-day  comment  period.  The  majority 
of  the  comments  were  editorial  and 
were  incorporated  as  received.  More 
substantive  comments  irom  the 
reviewers  and  NMFS'  responses  to  these 
comments  are  summarized  here. 

Comments  and  Responses 

Comment  1 :  One  commenter 
suggested  the  use  of  historic  ecological 
parameters  to  compare  with  existing 
ecological  conditions  in  order  to 
evaluate  the  extent  of  perturbations  on 
Johnson's  seagrass  and  its  habitat  within 
the  current  ecosystem. 

Response:  NMFS  agrees  with  this 
commenter  and  the  value  of  comparing 
historical  and  existing  ecological 
conditions;  however,  only  limited 
historical  data  of  this  type  exists  for 
Johnson's  seagrass.  With  the 
implementation  of  the  plan's  recovery 
tasks,  including  the  establishment  of 
long-term  monitoring  sites  and  the 
evaluation  of  ecological  parameters,  a 
historical  database  for  Johnson's 
seagrass  will  be  developed  and  available 
for  comparative  use. 

Comment  2:  A  few  reviewers 
questioned  the  accuracy  of  previous 


research  results  that  were  discussed  and 
referenced  in  the  recovery  plan. 

Response:  The  recovery  plan  cites 
previous  research  considered  relevant  to 
the  understanding  and  recovery  of 
Johnson's  seagrass.  The  information  and 
research  results  used  in  the 
development  of  the  plan  represent  the 
best  scientific  and  commercial  data 
available  at  the  time  the  plan  was 
written.  The  recovery  plan's  research 
review  describes  what  is  ciirrently 
known  about  Johnson's  seagrass  and 
helps  identify  research  needs  for  the 
species.  NMFS  refers  any  reviewers 
with  questions  or  comments  concerning 
results  or  conclusions  expressed  in  a 
specific  reference  directly  to  the  author 
of  that  citation. 

Comment  3:  One  commenter  stated 
that  H.  johnsonii  is  regularly  foimd  in 
areas  that  would  not  appear  to  be 
conducive  to  seagrasses,  such  as  in 
finger  canals  and  portions  of  the  Lake 
Worth  Lagoon  near  the  C-51  canal. 
Based  on  these  observations,  H. 
johnsonii  is  considered  by  the 
commenter  to  be  much  more 
widespread  than  indicated  in  the 
recovery  plan. 

Response:  Johnson's  seagrass  is 
known  to  be  patchily  distributed  in 
lagoons  along  approximately  200  km  of 
coastline  in  southeastern  Florida.  As 
stated  in  the  final  critical  habitat 
designation  (65  FR  17786;  April  5, 
2000),  an  abundant  core  of  Halophila 
species,  including  Johnson's  seagrass, 
has  been  documented  in  the  middle  of 
its  range  (Lake  Worth  Lagoon,  Palm 
Beach  County).  The  species  is  known  to 
occur  in  euryhaline  areas  and  has  been 
observed  growing  perennially  near  the 
mouths  of  freshwater  discharge  canals 
(Gallegos  and  Kenworthy,  1996). 
Johnson's  seagrass  uses  the  niche 
available  to  it,  often  occurring  in  areas 
that  are  generally  not  conducive  to  the 
growth  of  larger  seagrasses.  The 
recovery  team  is  aware  of  dociunented 
observations  of  H.  johnsonii  in  finger 
canals  within  the  species'  range.  NMFS 
is  interested  in  all  reports  or  sightings 
5f  Johnson's  seagrass.  All  verified 
sightings  or  surveys  of  Johnson's 
seagrass  are  added  to  a  database 
docimienting  the  species'  abimdance,     . 
distribution,  and  ecological  parameters. 
Comment  4:  One  reviewer  commented 
on  the  need  to  identify  the  Florida  Fish 
and  Wildlife  Conservation  Commission 
(FWC),  Division  of  Marine  Resources 
(DMR),  as  an  active  agency  in  the 
Conservation  Measures  of  the  plan  and 
to  address  the  critical  role  that  this  state 
agency  plays  in  the  management, 
enforcement,  and  conservation  of 
seagrass  and  marine  habitat. 
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Response:  A  descriptive  paragraph 
about  the  FWC,  DMR,  has  been  added 
to  the  recovery  plan's  "State 
Conservation  Measures"  section.  The 
FWC  was  created  in  1998  with  the 
merger  of  the  Florida  Game  and  Fresh 
Water  Fish  Commission  and  the  Marine 
Fisheries  Commission.  This  new  state 
agency  has  full  constitutional 
rulemaking  authority,  under  the  Florida 
Endangered  and  Threatened  Species 
Act,  Chapter  372.072  of  the  Florida 
Statutes  (F.S.),  to  protect  and  manage 
threatened  and  endangered  marine 
species.  However,  the  Florida 
Endangered  and  Threatened  Species  Act 
(F.S.  372.072)  limits  the  definitions  of 
endangered  and  threatened  species  to 
only  include  memliers  of  the  animal 
kingdom  (any  species  of  fish  and 
wildlife). 

Although  federally  listed,  Johnson's 
seagrass  is  not  managed  as  a  threatened 
marine  species  by  the  FWC.  The  FWC, 
Bureau  of  Protected  Species 
Management,  provides  comments  and 
recommendations  to  state  permitting 
agencies  on  actions  that  may  impact 
seagrass,  including  Johnson's  seagrass, 
based  on  the  protection  of  essential 
habitat  for  the  listed  manatees  and 
marine  turtles.  Projects  are  not  reviewed 
by  the  state  solely  for  impacts  to 
Johnson's  seagrass  or  its  designated 
critical  habitat.  The  plan  describes 
FWC's  role  in  protecting  Florida's 
seagrass  habitat,  including  Johnson's 
seagrass  throughout  its  range,  through 
its  (a)  permitting  program  for  the  harvest 
of  seagrass  (for  educational  or  research 
purposes),  (b)  regulation  of  fishery 
practices  that  may  harm  seagrasses,  (c) 
enforcement  efforts  of  state  regulations 
to  protect  seagrass  and  marine  habitat, 
(d)  management-oriented  research 
programs  for  seagrass,  and  (e)  seagrass 
outreach  and  education  efforts. 

Despite  these  valuable  conservation 
measures,  degradation  or  destruction  of 
Johnson's  seagrass  habitat  (including 
dredge  and  fill,  construction  and 
shadLig  from  overwater  structures,  prop 
scarring  and  anchor  mooring,  and 
altered  water  quality)  continues 
throughout  this  species'  limited  range. 
NMFS  would  support  efforts  by  the  state 
of  Florida  to  strengthen  regulatory 
mechanisms  for  greater  protection  of 
Johnson's  seagrass,  including,  for 
example,  revision  of  the  Florida 
Endangered  and  Threatened  Species  Act 
(F.S.  372.072)  to  include  all  state  and/ 
or  federally  listed  endangered  and 
threatened  plant  species  (upland, 
freshwater,  and  marine)  ocauring  in 
Florida. 

Comment  5:  One  reviewer  requested 
an  Environmental  Impact  Assessment  to 


evaluate  the  effect  of  listing  of  this 
species  on  local  and  state  economics. 

Response:  The  listing  of  a  species 
imder  the  ESA  is  based  solely  on  the 
needs  of  the  species.  Neither  an 
Enviroiunental  Assessment  nor  an 
Environmental  Impact  Statement  is  a 
requirement  for  ESA  listing.  Section  4(f) 
of  the  ESA  directs  the  responsible 
Federal  agency  to  develop  and 
implement  a  recovery  plan  for  listed 
species.  A  recovery  plan  is  a  guide  for 
the  recovery  and  persistence  of  the 
species  and  will  not  have  a  significant 
impact  on  the  environment.  Estimates  of 
the  time  required  and  the  cost  to  carry 
out  the  recovery  goals  have  been 
incorporated  into  the  recovery  plan  in 
the  form  of  an  implementation  table. 
The  goals  and  objectives  of  the  plan  will 
be  attained  and  funds  expended 
contingent  upon  agency  appropriations 
and  priorities.  The  actions  that  an 
agency  implements  according  to  the 
plan  may  have  to  be  reviewed  at  that 
time  for  National  Environmental  Policy 
Act  (NEPA)  requirements. 

Comment  6:  One  commenter 
suggested  refinement  of  the  habitat 
requirements,  taking  into  account 
sediment  requirements  for  the  species. 

Respon8e:yie  refined  recovery  task 
3.01  to  discuss  sediment  characteristic 
and  habitat  requirements  for  the  species. 

Comment  7:  One  reviewer  stated  that 
the  plan  does  not  address  how 
permitting  of  work  within  or  adjacent  to 
designated  critical  habitat  will  be 
affected.  That  is,  the  reviewer 
questioned  how  a  proposed  project 
located  within  critical  habitat  will  be 
treated  compared  to  projects  located 
outside  of  critical  habitat. 

Response:  The  review  of  federally 
permitted  actions  is  independent  of  the 
recovery  plan  and  is  addressed  under 
section  7  of  the  ESA  (Interagency 
Cooperation).  Federal  action  agencies 
must  review  their  proposed  actions  to 
determine  whether  any  action  may 
affect  a  listed  species  or  critical  habitat. 
Under  section  7,  Federal  agencies  must 
consult  with  NMFS  on  proposed  actions 
to  determine  whether  any  such  action  is 
likely  to  jeopardize  the  continued 
existence  of  listed  species  or  result  in 
the  destruction  or  adverse  modification 
of  critical  habitat. 

Comment  8:  A  commenter  was 
concerned  with  the  use  of  the  term 
"hybridization"  in  the  "Growth  Form 
and  Reproductive  Biology"  section.  The 
commenter  stated  that  some  could  take 
this  word  to  mean  that  the  seagrass  is 
not  a  distinct  species,  and  accordingly, 
not  entitled  to  protection  under  the 
ESA. 

Response:  Halophila  johnsonii  has 
been  identified  as  a  distinct  species 


since  1980.  Halophila  johnsonii  was 
previously  referred  to  either  as  H. 
decipiens  or  H.  baiUonis  Ascherson,  but 
it  most  closely  resembles  H.  ovalis  (R. 
Brown)  Hooker  f.,  an  Indo-Pacific 
species,  both  morphologically  and 
genetically  (McMillan  and  Williams, 
1980).  Newly  developing  genetic 
evidence  also  suggests  that  H.  johnsonii 
is  more  closely  related, 
phylogenetically,  to  H.  ovalis  than  writh 
the  other  Halophila  species,  including 
H.  decipiens,  which  is  commonly  found 
in  mixed  seagrass  beds  with  Johnson's 
seagrass.  Because  of  this  new  genetic 
data,  the  use  of  the  term  "hybridization" 
in  the  plan's  "Grovrth  Form  and 
Reproductive  Biology"  section  was  no 
longer  needed  and  was  removed. 

Comment  9:  One  commenter 
suggested  the  definition  "stable,  self- 
sustaining  population,"  as  used  in  the 
plan's  recovery  criteria,  be  revised  and 
that  objective  criteria  be  incorporated  to 
further  define  "self-sustaining." 
Another  reviewer  commented  that  the 
plan  did  not  include  sufficient  recovery 
objectives  and  criteria. 

Response:  The  definition  for  "stable, 
self-sustaining  population"  was  revised 
and  clarified  as  "a  population  that  has 
been  documented  to  persist  for  at  least 
10  years."  Substantial  changes  were  also 
made  to  the  "Objectives  and  Criteria" 
section  of  the  plan's  Recovery  Chapter. 
The  section  now  reads  as  follows:  "The 
recovery  objective  for  H.  johnsonii  is  to 
delist  the  species  by  assuring  its  long- 
term  persistence  throughout  its  range. 
Halophila  johnsonii  should  be 
considered  for  delisting  when  all  of  the 
following  criteria  are  met: 

(1)  The  species'  present  geographic 
range  remains  stable  for  at  least  10  years 
or  increases,  (2)  self-sustaining 
populations  are  present  throughout  the 
range  at  distances  less  than  or  equal  to 
the  maximum  dispersal  distance  to 
allow  for  stable  vegetative  recruitment 
and  genetic  diversity,  and  (3) 
populations  and  supporting  habitat  in 
its  geographic  range  have  long-term 
protection  (through  regulatory  action  or 
purchase  acquisition). 

Quantitative  information,  including 
the  number  of  self-sustaining 
populations  necessary  and  the  quality 
and  quantity  of  habitat  required  to 
further  define  and  meet  these  criteria, 
are  included  as  recovery  plan  tasks  in 
the  Final  Recovery  Plan. 

Comment  10:  One  commenter  felt  that 
the  range-wide  monitoring  tasks  for 
Johnson's  seagrass  would  not  include 
information  or  data  on  adverse  impacts 
(such  as  dredging  or  recreational  boating 
prop  scarring)  occurring  to  the  species 
and  its  habitat  throughout  its  range. 
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Response:  Adverse  impacts  to 
Johnson's  seagrass  could  be  detected 
during  detailed  mapping,  which  is 
specified  as  a  recovery  task  in  the  plan. 
Johnson's  seagrass  distribution, 
abimdance,  shoot  density  and  cover, 
and  a  suite  of  environmental  parameters 
(such  as  optical  water  quality,  water 
depth,  and  salinity)  would  be 
determined  at  monitoring  locations 
range-wide.  Year-to-year  variation  of 
these  parameters  at  these  sites  would  be 
examined  and  tracked.  In  addition, 
attempts  will  be  made  to  match  these 
monitoring  site  locations  to  locations 
within  the  range  of  Johnson's  seagrass 
that  have  historical  water  quality  data  or 
currently  have  water  quality  data 
collections  taking  place. 

Comment  1 1 :  One  commenter  felt  that 
a  sufficient  buffer  distance  should  be 
included  in  the  plan's  recommendation 
to  preserve  natural  shoreline  buffers. 

Response:  NMFS  agrees  with  this 
comment  and  the  need  to  define 
sufficient  buffer  distances.  Recovery 
plan  tasks  5.11  and  5.12  address  the 
importance  of  preserving  and  acquiring 
natural  shoreline  buffers  in  the 
protection  of  Johnson's  seagrass  habitat. 
However,  the  plan  does  not  include  a 
fixed  buffer  distance  since  this  distance 
can  vary  based  on  conditions,  including 
local  variation  in  topography  and 
upland  characteristics.  Data  on 
sufficient  buffer  distances  are  not 
currently  available  and  developing  this 
information  is  beyond  the  scope  of  this 
plan.  State  agencies  such  as  the  Florida 
Department  of  Environmental  Protection 
(FDEP),  Bureau*of  Beaches  and  Coastal 
Systems  or  Aquatic  Preserves  Program; 
Water  Management  Districts;  Florida 
Forever  Act  Program;  or  the  State 
Comprehensive  Plan  may  have 
Geographic  Information  System 
information  on  Florida  shorelines  and 
the  future  capability  for  developing 
broad-scale,  standardized  buffer 
distances. 

Comment  12:  A  few  commenters 
requested  clarification  of  the  restoration 
recovery  tasks.  For  recovery  task  7.01,  a 
commenter  suggested  to  specifically 
reference  "both  excavated  vegetative 
fragments  and  naturally  dislodged  and 
free  floating  and  'intertidal  driftline' 
vegetative  fragments"  as  sources  for  the 
proposed  experiments. 

A  second  commenter  was  concerned 
that  the  development  of  restoration 
techniques  and  a  restoration  program 
can  be  seen  by  some  as  a  way  to  avoid 
recovering  the  species  in  the  wild.  The 
commenter  added  that  these  programs 
should  not  become  a  substitute  for 
addressing  existing  threats. 

A  third  commenter  was  concerned 
with  identifying  and  using  "superior 


stock"  of  Johnson's  seagrass  for 
restoration  purposes  because  "the  use  of 
seagrass  stock  that  is  restricted  in 
genetic  variability  could  lead  to  over- 
representation  of  a  particular  genotype 
within  the  regional  population."  This 
commenter  suggested  a  clarification  of 
the  term  "superior  stock"  and  how  the 
use  of  such  stock  wUI  account  for 
maintaining  genetic  variability 
throughout  the  range  of  the  species. 

Response:  The  recovery  team  further 
examined  and  edited  this  section. 
Recovery  task  7.01  was  revmtten  to 
read,  "Conduct  mesocosm  and  field 
experiments  to  test  the  feasibility  of 
transplanting  excavated  and  naturally- 
dislodged  (free  floating  and  intertidal 
driftline)  vegetative  fragments  of  H. 
johnsonii  under  a  broad  range  of 
environmental  conditions." 

Recovery  tasks  7.03,  7.04,  and  7.05 
were  also  rewritten  and  task  7.06  was 
removed  based  upon  comments.  NMFS 
agrees  that  a  restoration  (or 
transplanting)  program  should  not  take 
precedence  over  addressing  the  existing 
threats  to  Johnson's  seagrass  or  the 
recovery  and  protection  of  the  species  in 
the  wild.  NMFS  believes  it  is  possible, 
however,  that  the  recovery  of  lost 
populations  may  be  enhanced  by 
transplantation  of  natural  or  cultivated 
vegetative  fragments  because  of  the 
limited  or  absent  sexual  reproduction  in 
this  species.  The  identification  of 
superior  stock  characteristics  of 
Johnson's  seagrass  and  the  maintenance 
of  stocks  with  these  characteristics  can 
be  a  valuable  tool  in  the  restoration  of 
damages  or  losses  to  the  species.  Care 
will  have  to  be  taken  that  any 
restoration  does  not  have  adverse  effects 
on  the  species'  genetic  diversity.  NMFS 
does  not  consider  the  identification  and 
maintenance  of  superior  stocks  of 
Johnson's  seagrass  for  restoration  as  a 
substitute  for  avoiding  and  minimizing 
impacts  to  the  species  or  its  critical 
habitat  or  a  replacement  to  the 
protection  and  wise  management  of  the 
species  in  the  wild. 

Comment  13:  One  commenter 
suggested  that  the  management  section 
of  the  plan  be  expanded  and  that  the 
plan  address  the  issue  of  cooperation 
with  the  state  of  Florida  under  section 
6  of  the  ESA. 

Response:  NMFS  recognizes  the 
necessity  of  intergovenmiental 
coordination  in  the  protection  of 
Johnson's  seagrass  and  its  habitat.  A 
primary  goal  of  the  Johnson's  seagrass 
recovery  plan  is  to  determine  and 
implement  habitat  management  needs 
and  techniques  for  protection  of  the 
species.  Specific  management  recovery 
tasks  in  the  final  plan  that  incorporate 
interagency  cooperation,  including  state 


agencies,  include  tasks  5.03.,  5.05., 
5.09.,  and  5.13.  A  section  6  agreement  ~ 
under  the  ESA  wth  may  be  one  way  to 
facilitate  interagency  coordination  in 
the  protection  of  Johnson's  seagrass. 
NMFS  will  explore  this  option  with  the 
state  of  Florida. 

Comment  14:  Various  commenters 
suggested  specific  project 
methodologies  and  techniques  be  added 
to  the  recovery  tasks.  One  commenter, 
for  example,  stated  that  many  of  the 
tasks  do  not  contain  detailed  narratives 
as  to  how  each  recovery  task  will  be 
implemented. 

Response:  These  comments  offer 
valuable  technical  input.  Specific 
methods  or  scientific  procedures  (such 
as  for  genetic  sampling  or  the  use  of 
grating  material  for  dock  grating)  used  to 
implement  recovery  tasks  will  be 
developed  according  to  the  specific 
project  design.  The  plan  does  not 
specify  research  methodologies  in 
advance  since  methodologies  and 
techniques  used  to  complete  these 
recovery  tasks  will  be  developed  based 
on  a  project's  goals  and  objectives,  the 
current  state  of  technology,  and  upon 
the  decisions  made  by  the  primary 
investigatorCs). 

Comment  15:  A  few  commenters 
suggested  that  a  summary  or  list  of  the 
recovery  tasks  or  a  prioritized.list  of  the 
recovery  tasks  be  added  to  the  recovery 
plan. 

Response:  Both  a  summary  and  a 
prioritized  list  have  been  added  to  the 
final  recovery  plan. 

Comment  16:  One  reviewer 
commented  that  the  recovery  plan  is 
based  on  conjecture  and  speculation 
and  that  little,  if  anything,  proposed  in 
the  plan  would  cause  any  recovery  of 
the  species. 

Response:  The  recovery  plan  is  based 
on  the  best  scientific  and  commercial 
data  available  at  the  time  it  was  written. 
The  basis  for  listing  Johnson's  seagrass' 
as  threatened  are  human  impacts  on  the 
plant  and  its  habitat,  the  species' 
reproductive  strategy,  and  its  limited 
geographic  distribution.  Section  4(f)  of 
the  ESA  directs  NMFS  to  develop  and 
implement  a  recovery  plan  for  Johnson's 
seagrass,  unless  such  a  plan  would  not 
plomote  the  conservation  of  the  species. 
NMFS  determined  that  a  recovery  plan 
would  promote  conservation  and 
recovery  of  Johnson's  seagrass.  The 
Recovery  Team  and  NMFS  believe  that 
the  tasks  defined  and  implemented  will 
lead  to  the  survival  and  recovery  of  H. 
johnsonii.  The  goal  of  the  plan  is  the 
eventual  delisting  of  the  species. 

Comment  1 7:  Numerous  reviewers 
commented  on  implementation  table 
costs,  adequacy  of  funding,  and 
availability  of  current  funding.  A  few 
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commenters  expressed  concern  for  how 
the  plan  will  be  implemented  and 
enforced. 
.  Response:  NMFS  is  committed  to  the 
implementation  of  the  Johnson's 
seagrass  recovery  plan  and  in 
establishing  an  implementation  team  to 
address  research  and  management  goals. 
NMFS  agrees  with  the  Johnson's 
Seagrass  Recovery  Team  that  the  goals 
and  objectives  of  this  recovery  plan  can 
be  achieved  only  if  a  long-term 
commitment  is  made  to  support  the 
actions  recommended  here.  Achieving 
these  goals  and  objectives  will  require 
the  cooperation  of  state  and  Federal 
government  agencies  as  well  as  private 
individuals  and  organizations.  Goals 
and  objectives  will  be  attained  and 
funds  expended  contingent  upon  agency 
appropriations  and  priorities. 

Comment  18:  Nimierous  commenters 
expressed  support  of  the  plan  and 
described  it  as  informative,  well- 
written,  and  comprehensive.  One  of 
these  commenters  stated  that  the  plcm 
"includes  helpful  research  tasks, 
however,  there  is  a  lack  of  discussion 
regarding  certain  recovery  tasks."  The 
Florida  Department  of  Community 
Affairs  determined  the  plan  to  be 
consistent  with  the  Florida  Coastal 
Management  Program. 

Response:  The  Johnson's  seagrass 
Recovery  Team  was  dedicated  to 
producing  a  comprehensive  and 
effective  plan  that  will  promote  the 
protection  and  sustainability  of 
Johnson's  seagrass  and  its  habitat.  The 
introductory  narratives  for  the  eight 
major  recovery  tasks  were  reviewed  and 
revised  by  the  team  for  the  final  plan. 
Further  dUscussion  or  clarification  was 
made  to  the  narratives  and  the  specific 
recovery  tasks  as  needed. 

Recovery  Task  Priority  Changes 

Priority  1  recovery  tasks  are  actions 
that  must  be  taken  to  prevent  extinction 
or  to  identify  those  actions  necessary  to 
prevent  extinction.  An  action  that  must 
be  taken  to  prevent  a  significant  decline 
in  population  nimibers,  habitat  quality, 
or  other  significant  negative  impacts 
short  of  extinction  is  a  priority  2  task. 
All  other  actions  necessary  to  provide 
for  full  recovery  of  listed  species  are 

priority  3  tasks. 

NMFS  has  modified  the  priorities 
assigned  to  certain  recovery  tasks  in  the 
Implementation  Schedule  to  better 
reflect  NMFS  gmdance  on  priority 
rankings  (55  FR  24296,  Jime  14, 1990). 
These  changes  resulted  in  downgrading 
bom  priority  1  to  2  the  following 
recovery  tasks:  1.01,  2.01,  2.02,  5.02, 
5.10,  6.01,  and  7.01.  Recovery  task  3.06 
(with  edits)  was  changed  from  priority 
1  to  priority  3.  Recovery  tasks 


downgraded  from  priority  2  to  3 
include:  3.01,  3.02,  3.03,  5.14,  7.02,  and 
8.05.  Recovery  task  5.09  was  changed 
from  priority  2  to  priority  1.  Recovery 
tasks  4.03  and  5.01  were  changed  from 
priority  3  to  priority  2. 

Additional  notable  edits  to  the 
recovery  tasks  include  the  foUowins: 

(a)  1.02, 1.03,  and  1.05  in  the  draft 
plan  were  changed  to  recovery  tasks 
I.OIA,  l.OlB,  and  l.OlC,  respectively,  in 
the  final  plan. 

(b)  1.04  and  1.06  were  combined  into 
task  1.02. 

(c)  3.02  was  changed  to  task  5.01. 

(d)  3.08  was  rewntten  and  changed  to 
3.06. 

(e)  5.01  was  rewritten  and  changed  to 
5.02. 

(f)  5.05  was  merged  into  5.06. 

(g)  5.10  was  rewritten  and  changed  to 
5.14. 

(h)  7.02,  7.04,  and  7.06  were 
combined  to  7.03. 

(i)  7.03  was  separated  into  tasks  7.02 
and  7.04. 

Implraientation  of  the  Plan 

NMFS  is  committed  to  the 
implementation  of  the  Johnson's 
Seagrass  Recovery  Plan  and  to 
developing  an  implementation  team  to 
address  research  and  management  goals. 
A  long-term  management  plan  will  be 
developed  by  an  implementation  team, 
and  the  approved  Johnson's  Seagrass 
Final  Recovery  Plan  vrill  be  used  to 
address  and  implement  recovery 
strategies  for  H.  johnsonii.  The  goals 
and  objectives  of  the  plan  will  be 
attained  and  funds  expended  contingent 
upon  agency  appropriations  and 
priorities,  llie  recovery  plan  and  criteria 
may  be  revised  in  the  future  on  the  basis 
of  new  information.  Public  notice  and 
an  opportunity  for  public  review  and 
comment  woiUd  be  provided  prior  to 
final  approval  of  a  revised  recovery 
plan. 

Authority:  16  U.S.C.  1531-1543  et  seq. 
Dated:  September  26.  2002. 
Wiliiam  T.  Hoguth, 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fistieries  Service. 

(PR  Doc.  02-25328  Filed  10-3-02;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oemn\c  and  AtmoaplMrie 
Administration 

[LD.  091002A] 

Marine  Mammals;  RIa  No.  1032-1679- 
00 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 


Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Issuance  of  permit. 

SUMMARY:  Notice  is  hereby  given  that 
Robert  A.  Garrott,  Ph.D..  Ecology 
Department,  Montana  State  University, 
310  Lewis  Hall,  Bozeman,  Montana 
59717  (PI:  Dr.  Robert  Garrott),  has  been 
issued  a  permit  to  take  Antarctic 
pinnipeds  for  purposes  of  scientific 
research. 

AOOfSSSES:  The  permit  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  foUovring  office(8): 

Permits,  Conservation  and  Education 
Division,  Office  of  Protected  Resources, 
NMFS,  1315  East-West  Highway,  Room 
13705,  Silver  Spring,  MD  20910;  phone 
(301)713-2289;  fax  (301)713-0376. 

FOR  FURTHER  INFORMATK>N  CONTACT: 
Ruth  Johnson  or  Carrie  Hubard 
(301)713-2289. 

SUPPLEMENTARY  INFORMATION:  On  July 
12,  2002,  notice  was  published  in  the 
Federal  Register  (67  FR  46179)  that  a 
request  for  a  scientific  research  permit 
to  take  Antarctic  piimipeds,  target 
species,  Weddell  seals  (Leptonychotes 
weddellii),  had  been  submitted  by  the 
above-named  individual.  The  requested 
permit  has  been  issued  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.),  and  the  Regxdations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216). 

A  Permit  was  issued  to  take  Weddell 
seals  by  capture  to  tag,  tissue  and  blood 
sample,  instrument,  and  incidentally 
harass  crabeater  seal  {Lobodon 
carcinophagus),  leopard  seal  (Hydrurga 
leptonyx),  Ross  seal  [Ommatopiioca 
rossii),  southern  elephant  seal 
(Mirounga  leonina),  and  Antarctic  fur 
seal  [Archtocephalus  gazelld).  Activities 
will  occur  in  McMurdo  Soimd. 
Antarctica  and  the  Ross  Sea.  The  Holder 
is  also  authorized  to  import  samples 
collected  from  live  captures  and  hard 
parts  collected  from  carcasses  during 
the  above-listed  activities. 

Dated:  September  25.  2002. 
Trevor  Spradlin, 

Acting  Chief,  Permits,  Conservation  and 
Education  Division.  Office  of  Protected 
Resources,  National  Marine  Fisheries  Service. 
(FR  Doc.  02-25329  Filed  10-3-02;  8:45  am) 
■aUNQ  COOK  3S10-2a-S 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  091002H] 

Marine  Mammals;  File  No.  751-1614-02 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Admfnistration  (NOAA), 

Commerce. 

ACTION:  Issuance  of  permit  amendment. 

SUMMARY:  Notice  is  hereby  given  that 
Ocean  Alliance/Whale  Conservation 
Institute,  191  Weston  Road,  Lincoln, 
MA  01773  (Dr.  Roger  S.  Payne.  Principal 
Investigator)  has  been  issued  an 
amendment  to  scientific  research  Permit 
No.  751-1614-01. 

ADDRESSES:  The  amendment  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office(s): 

Permits,  Conservation  and  Education 
Division,  Office  of  Protected  Resources, 
NMFS,  1315  East-West  Highway,  Room 
13705,  Silver  Spring,  MD  20910;  phone 
(301)713-2289:  fax  (301)713-0376; 

Northeast  Region,  NMFS,  One 
Blackburn  Drive,  Gloucester,  MA 
01930-2298;  phone  (978)281-9200;  fax 
(978)281-9371;  andSoutheast  Region, 
NMFS.  9721  Executive  Center  Drive 
North,  St.  Petersburg,  FL  33702-2432; 
phone  (727)570-5301;  fax  (727)570- 
5320. 

FOR  FURTHER  INFORMATION  CONTACT: 

Tammy  Adams  or  Ruth  Johnson, 
(301)713-2289. 

SUPPt^EMENTARY  INFORMATION:  On  July 
22,  2002,  notice  was  published  in  the 
Federal  Register  (67  FR  47774)  that  an 
amendment  of  Permit  No.  751-1614, 
issued  on  March  7,  2002  (67  FR  11677), 
had  been  requested  by  the  above-named 
organization.  The  requested  amendment 
has  been  granted  under  the  authority  of 
the  Marine  Mammal  Protection  Act  of 
1972,  as  amended  (16  U.S.C.  1361  et 
seq),  the  Regulations  Governing  the 
Taking  and  Importing  of  Marine 
Mammals  (50  CFR  part  216),  the 
Endangered  Species  Act  of  1973,  as 
amended  (ESA;  16  U.S.C.  1531  et  seq.), 
and  the  regulations  governing  the 
taking,  importing,  and  exporting  of 
endangered  and  threatened  species  (50 
CFR  parts  222-226). 

The  amended  permit  provides 
authorization  to  import  and  export 
samples  collected  from  the  cetacean 
species  listed  in  the  permit,  within  the 
territorial  waters  of  any  foreign  country 
sanctioned  by  the  United  States  and  in 
accordance  with  the  permit  conditions. 

Issuance  of  this  amendment,  as 
required  by  the  ESA  was  based  on  a 


finding  that  such  permit  (1)  was  applied 
for  in  good  faith,  (2)  will  not  operate  to 
the  disadvantage  of  the  endangered 
species  which  is  the  subject  of  this 
permit,  and  (3)  is  consistent  with  the 
purposes  and  policies  set  forth  in 
section  2  of  the  ESA. 

Dated:  September  26.  2002. 
Eugene  T.  Nitta, 

Acting  Chief,  Permits,  Conservation  and 
Education  Division,  Office  of  Protected 
Resources,  National  Marine  Fisheries  Service. 
[FR  Doc.  02-25332  Filed  10-3-02;  8:45  am) 

BILLING  CODE  3S10-22-S 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Guidelines  for  Ensuring  and 
Maximizing  ttie  Quality,  Objectivity, 
Utility,  and  Integrity  of  Information 
Disseminated  by  the  Commodity 
Futures  Trading  Commission 

agency:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice  of  availability  of  report. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  (CFTC  or  agency) 
in  accordance  with  Section  515  of  the 
Treasury  and  General  Govenmient 
Appropriations  Act  for  Fiscal  Year  2001 
(Pub.  L.  106-554;  H.R.  5658)  as 
implemented  by  the  final  guidelines 
published  by  the  Office  of  Management 
and  Budget,  Executive  Office  of  the 
President  on  September  28,  2001  (66  FR 
49718)  and  on  January  3,  2002  (67  FR 
369)  (and  reprinted  in  their  entirety  on 
February  22,  2002,  67  FR  8452), 
"Guidelines  for  Ensuring  and 
Maximizing  the  Quality,  Objectivity, 
Utility,  and  Integrity  of  Information 
Disseminated  by  Federal  Agencies,"  has 
posted  its  report  on  the  CFTC  website, 
http://www.cftc.gov.  This  report 
provides  the  agency's  information 
quality  guidelines  and  explains  how 
such  guidelines  will  ensure  and 
maximize  the  quality,  objectivity, 
utility,  and  integrity  of  information, 
including  statistical  information, 
disseminated  by  the  CFTC.  The  report 
also  details  the  administrative 
mechanism  that  will  allow  affected 
persons  to  seek  and  obtain  appropriate 
correction  of  information  maintained 
and  disseminated  by  the  CFTC  thattioes 
not  comply  with  the  OMB  or  agency 
guidelines. 

FOR  FURTHER  INFORMATION  CONTACT: 

Hilary  E.  Schultz,  Chief  Information 
Officer,  Commodity  Futures  Trading 
Commission,  1155  21st  Street,  NW., 
Washington,  DC  20581,  email: 


hschultz@cftc.gov,  telephone:  (202) 
418-5200. 

Dated:  September  25,  2002. 
Jean  A.  Webb. 

Secretary  of  the  Commission. 
[FR  Doc.  02-25241  Filed  10-3-02;  8:45  am) 
BILUNG  CODE  63S1-01-W 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Meeting  of  the  Planning  and  Steering 
Advisory  Committee  (PSAC) 

AGENCY:  Department  of  the  Navy,  DOD. 
ACTION:  Notice  of  closed  meeting. 

SUMMARY:  The  purpose  of  this  meeting 
is  to  discuss  topics  relevant  to  ballistic 
missile  submarme  (SSBN)  security.  This 
meeting  will  be  closed  to  the  public. 
DATES:  The  meeting  will  be  held  on 
Friday,  October  18,  2002,  from  9  a.m.  to 
4  p.m. 

ADDRESSES:  The  meeting  vdll  be  held  at 
the  Center  for  Naval  Analyses,  4825 
Mark  Center,  Alexandria,  Virginia. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander  James  Latsko, 
CNO  (N775C2),  2000  Navy  Pentagon. 
NC-1,  Washington,  DC  20350-2000. 
(703)  604-7392. 

SUPPLEMENTARY  INFORMATION:  This 
notice  of  closed  meeting  is  provided  per 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  2).  The  entire  agenda  will 
consist  of  classified  information  that  is 
specifically  authorized  by  Executive 
Order  to  be  kept  secret  in  the  interest  of 
national  defense  and  is  properly 
classified  pursuant  to  such  Executive 
Order.  Accordingly,  the  Secretary  of  the 
Navy  has  determined  in  writing  that  all 
sessions  of  the  meeting  shall  be  closed 
to  the  public  because  they  concern 
matters  listed  in  552b(c)(l)  of  title  5, 
U.S.C. 

Dated:  September  26,  2002. 
R.E.  Vincent  n. 

Lieutenant  Commander,  Judge  Advocate 
General's  Corps,  U.S.  Navy,  Federal  Register 
Liaison  Officer. 

[FR  Doc.  02-25216  Filed  10-3-02:  8:45  am) 
BILLING  CODE  3810-FF-P 


DEPARTMENT  OF  EDUCATION 

National  Advisory  Committee  on 
Institutional  Quality  and  Integrity 
(National  Advisory  Committee); 
Meeting 

AGENCY:  National  Advisory  Committee 
on  Institutional  Quality  and  Integrity, 
Department  of  Education. 
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What  Is  the  Pnipoee  of  This  Notice? 

The  purpose  of  this  notice  is  to 
announce  the  public  meeting  of  the 
National  Advisory  Conunittee  and  invite 
third-party  oral  presentations  before  the 
Conunittee.  This  notice  also  presents  the 
proposed  agenda  and  informs  the  public 
of  its  opportunity  to  attend  this  meeting. 
The  notice  of  this  meeting  is  required 
under  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act. 

When  and  Where  Will  the  Meeting 
Take  Place? 

We  will  hold  the  public  meeting  on 
December  2,  2002  from  10  a.m.  imtil 
5:30  p.m.,  on  December  3,  2002  from 
8:30  a.m.  until  5:30  p.m.,  and  on 
December  4.  2002  from  8:30  a.m.  until 
approximately  12  p.m.  at  the  Ritz 
Carlton  Hotel  at  Pentagon  City,  1250 
South  Hayes  Street,  Arlington,  Virginia 
22202.  You  may  call  the  hotel  on  (703) 
415-5000  to  inquire  about  rooms. 

What  Assistance  Will  Be  Provided  to 
Individuals  With  Disabilities? 

The  meeting  site  is  accessible  to 
individuals  with  disabilities.  If  you  will 
need  an  auxiliary  aid  or  service  to 
participate  in  the  meeting  (e.g., 
interpreting  service,  assistive  listening 
device,  or  materials  in  an  alternate 
format),  notify  the  contact  person  listed 
in  this  notice  at  least  two  weeks  before 
the  scheduled  meeting  date.  Although 
we  will  attempt  to  meet  a  request 
received  after  that  date,  we  may  not  be 
able  to  make  available  the  requested 
auxiliary  aid  or  service  because  of 
insufficient  time  to  arrange  it. 

Who  Is  the  Contact  Person  for  the 
Meeting? 

Please  contact  Ms.  Bonnie  LeBold,  the 
Executive  Director  of  the  National 
Advisory  Committee  on  Institutional 
Quality  and  Integrity,  if  you  have 
questions  about  the  meeting.  You  may 
contact  her  at  the  U.S.  Department  of 
Education,  room  7007,  MS  7592, 1990  K 
St.,  NW,  Washington,  DC  20006. 
telephone:  (202)  219-7009,  fax:  (202) 
219-7008.  e-mail: 

Bonnie.LeBoId@ed.gov.  Individuals  who 
use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  at  1-800- 
877-8339. 

What  Is  the  Authority  for  the  National 
Advisory  Committee? 

The  National  Advisory  Committee  on 
Institutional  Quality  and  Integrity  is 
established  imder  Section  114  of  the 
Higher  Education  Act  (HEA)  as 
amended,  20  U.S.C.  1011c. 


What  Are  the  Functions  of  die  National 
Advisory  Conunittee? 

The  Conmiittee  advises  the  Secretaiy 
of  Education  about: 

•  The  establishment  and  enforcement 
of  the  criteria  for  recognition  of 
accrediting  agencies  or  associations 
under  subpart  2  of  part  H  of  Title  IV, 
HEA. 

•  The  recognition  of  specific 
accrediting  agencies  or  associations. 

•  The  preparation  and  publication  of 
the  list  of  nationally  recognized 
accrediting  agencies  and  associations. 

•  The  eligibility  and  certification 
process  for  institutions  of  higher 
education  under  Title  IV,  HEA. 

•  The  development  of  standards  and 
criteria  for  specific  categories  of 
vocational  training  institutions  and 
institutions  of  higher  education  for 
which  there  are  no  recognized 
accrediting  agencies,  associations,  or 
State  agencies  in  order  to  establish  the 
interim  eligibility  of  those  institutions 
to  participate  in  Federally  funded 
programs. 

•  The  relationship  between:  (1) 
Accreditation  of  institutions  of  higher 
education  and  the  certification  and 
eligibility  of  such  institutions,  and  (2) 
State  licensing  responsibilities  with 
respect  to  such  institutions. 

•  Any  other  advisory  functions 
relating  to  accreditation  and 
institutional  eligibility  that  the 
Secretary  may  prescribe. 

What  Items  Will  Be  on  the  Agenda  for 
Discussion  at  the  Meeting? 

Agenda  topics  will  include  the  review 
of  agencies  that  have  submitted 
petitions  for  renewal  of  recognition, 
requested  an  expansion  of  scope,  or 
submitted  interim  reports.  The  agenda 
will  also  include  the  review  of  a  Federal 
institution  that  has  requested  degree- 
granting  authority  for  a  master's 
program.  The  agencies  listed  below, 
which  were  tentatively  scheduled  for 
review  during  the  National  Advisory 
Committee's  December  2002  meeting, 
will  be  postponed  for  review  until  a 
future  ineetiog. 

Petitions  for  Initial  Recognition 

•  Commission  on  English  Language 
Program  Accreditation  (Requested  scope 
of  recognition:  The  accreditation  of 
postsecondary  English  language 
programs  and  institutions  in  the  United 
States) 

•  Teacher  Education  Accreditation 
Council  (Requested  scope  of 
recognition:  The  accreditation 
throughout  the  United  States  of 
professional  education  programs  in 
institutions  offering  baccalaureate  and 


graduate  degrees  for  the  preparation  of 
teachers  K-12) 

Any  third-party  written  comments 
regarding  these  agencies  that  were 
received  by  September  9,  2002,  in 
accordance  with  the  Federal  Registw 
notice  published  on  July  24,  2002,  will 
become  part  of  the  official  record.  Those 
comments  vrill  be  considered  by  the 
National  Advisory  Conunittee  when  it 
reviews  the  agency's  petition  for  initial 
recognition  at  a  future  meeting.  Another 
opportunity  to  provide  written 
comments  on  the  agency  prior  to  that 
meeting  will  be  announced  in  a  Federal 
Register  notice  requesting  written 
comments. 

The  agency  listed  below,  originally 
scheduled  for  review  at  the  National 
Advisory  Conmiittee's  December  2002 
meeting,  will  not  be  reviewed  for  the 
reason  specified. 

Petition  for  Renewal  of  Recognition 

•  Utah  State  Board  for  Applied 
Technology  Education 

This  agency,  because  of  recent  State 
legislative  changes,  is  not  seeking 
renewal  of  recognition. 

What  Agencies  Will  the  Advisory 
Conunittee  Review  at  the  Meeting? 

The  Advisory  Committee  will  review 
the  following  agencies  during  its 
December  2-4,  2002  meeting. 

Nationally  Recognized  Accrediting 
Agencies 

Petitions  for  Renewal  of  Recognition 

1.  Accrediting  Council  for  Continuing 
Education  and  Training  (Current  scope 
of  recognition:  The  accreditation  of 
institutions  of  higher  education 
throughout  the  United  States  that  offer 
non-collegiate  continuing  education 
programs  and  those  that  offer 
occupational  associate  degree 
programs.)  (Requested  scope  of 
recognition:  The  accreditation  of 
institutions  of  higher  education 
throughout  the  United  States  that  offer 
non-collegiate  continuing  education 
programs  and  those  that  offer 
occupational  associate  degree  programs, 
including  programs  offered  via  distance 
education.) 

2.  American  Optometric  Association, 
Accreditatiqn  Coimcil  on  Optometric 
Education  (Current  and  Requested  scope 
of  recognition:  The  accreditation  in  the 
United  States  of  professional  optometric 
degree  programs,  optometric  technician 
(associate  degree)  programs,  and 
optometric  residency  programs  and  for 
the  preaccreditation  categories  of 
Preliminary  Approval  and  Reasonable 
Assurance  for  professional  optometric 
degree  programs  and  Candidacy 
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Pending  for  optometric  residency 
programs  in  Veterans'  Administration 
facilities.) 

3.  American  Speech-Language- 
Hearing  Association,  Council  on 
Academic  Accreditation  (Current  scope 
of  recognition:  The  accreditation  and 
preaccreditation  (Candidacy  status) 
throughout  the  United  States  of  Master's 
and  doctoral-level  degree  programs  in 
speech-language  pathology  and/or 
audiology.)  (Requested  scope  of 
recognition:  The  accreditation  and 
preaccreditation  ("Accreditation 
Candidate")  throughout  the  United 
States  of  entry-level  graduate  education 
programs  at  the  master's  or  doctoral 
level  leading  to  the  first  professional  or 
academic  degree  in  audiology  and/or 
speech-language  pathology  and  the 
accreditation  of  these  programs  offered 
via  distance  education.) 

4.  Midwifery  Education  Accreditation 
Council  (Current  scope  of  recognition: 
The  accreditation  throughout  the  United 
States  of  direct-entry  midwifery 
educational  institutions  and  programs 
conferring  degrees  and  certificates.) 
(Requested  scope  of  recognition:  The 
preaccreditation  and  accreditation 
throughout  the  United  States  of  direct- 
entry  midwifery  educational  institutions 
and  programs  conferring  degrees  and 
certificates,  including  the  accreditation 
of  programs  offered  via  distance 
education.) 

5.  National  Association  of  Schools  of 
Art  and  Design,  Commission  on 
Accreditation  (Current  scope  of 
recognition:  The  accreditation 
throughout  the  United  States  of 
institutions  and  units  within 
institutions  offering  degree-granting  and 
non-degree-granting  programs  in  art  and 
design  and  art  and  design-related 
disciplines.)  (Requested  scope  of 
recognition:  The  accreditation 
throughout  the  United  States  of 
institutions  and  units  within 
institutions  offering  degree-granting  and 
non-degree-granting  programs  in  art  and 
design  and  art  and  design-related 
disciplines,  including  programs  offered 
via  distance  education.) 

6.  National  Association  of  Schools  of 
Dance,  Commission  on  Accreditation 
(Current  scope  of  recognition:  The 
accreditation  throughout  the  United 
States  of  institutions  and  units  within 
institutions  offering  degree-granting  and 
non-degree-granting  programs  in  dance 
and  dance-related  disciplines.) 
(Requested  scope  of  recognition:  The 
accreditation  throughout  the  United 
States  of  institutions  and  units  within 
institutions  offering  degree-granting  and 
non-degree-granting  programs  in  dance 
and  dance-related  disciplines,  including 


programs  offered  via  distance 
education.) 

7.  National  Association  of  Schools  of 
Music,  Commission  on  Accreditation, 
Commission  on  Non-Degree-Granting 
Accreditation,  Commission  on 
Commimity/Jimior  College 
Accreditation  (Current  scope  of 
recognition:  The  accreditation 
throughout  the  United  States  of 
institutions  and  units  within 
institutions  offering  degree-granting  and 
non-degree-granting  programs  in  music 
and  music-related  disciplines,  including 
commimity/junior  colleges  and 
independent  degree-granting  and  non- 
degree-granting  institutions.)  (Requested 
scope  of  recognition:  The  accreditation 
throughout  the  United  States  of 
institutions,  including  community/ 
junior  colleges  and  independent  degree- 
granting  and  non-degree-granting 
institutions,  and  units  within 
institutions  offering  degree-granting  and 
non-degree-granting  programs  in  music 
and  music-related  disciplines,  including 
programs  offered  via  distance 
education.) 

8.  National  Association  of  Schools  of 
Theatre,  Commission  on  Accreditation 
(Current  scope  of  recognition:  The 
accreditation  throughout  the  United 
States  of  institutions  and  imits  within 
institutions  offering  degree-granting  and 
non-degree-granting  programs  in  theatre 
and  theatre-related  disciplines.) 
(Requested  scope  of  recognition:  The 
accreditation  throughout  the  United 
States  of  institutions  and  units  within 
institutions  offering  degree-granting  and 
non-degree-granting  programs  in  theatre 
and  theatre-related  disciplines, 
including  programs  offered  via  distance 
education.) 

9.  New  England  Association  of 
Schools  and  Colleges.  Commission  on 
Institutions  of  Higher  Education 
(Current  scope  of  recognition:  The 
accreditation  and  preaccreditation 
("Candidacy  status")  of  institutions  of 
higher  education  in  Connecticut,  Maine, 
Massachusetts,  New  Hampshire,  Rhode 
Island,  and  Vermont  that  award 
bachelor's,  master's,  and/or  doctoral 
degrees  and  associate  degree-granting 
institutions  in  those  states  that  include 
degrees  in  liberal  arts  or  general  studies 
among  their  offerings.  This  recognition 
extends  to  the  Board  of  Trustees  of  the 
Association  jointly  with  the 
Commission  for  decisions  involving 
preaccreditation,  initial  accreditation, 
and  adverse  actions.)  (Requested  scope 
of  recognition:  The  accreditation  and 
preaccreditation  ("Candidacy  status")  of 
institutions  of  higher  education  in 
Connecticut,  Maine,  Massachusetts, 
New  Hampshire,  Rhode  Island,  and 
Vermont  that  award  bachelor's. 


master's,  and/or  doctoral  degrees  and 
associate  degree-granting  institutions  in 
those  states  that  include  degrees  in 
liberal  arts  or  general  studies  among 
their  offerings,  and  the  accreditation  of 
programs  offered  via  distance  education 
within  these  institutions.  This 
recognition  extends  to  the  Board  of 
Trustees  of  the  Association  jointly  with 
the  Commission  for  decisions  involving 
preaccreditation,  initial  accreditation, 
and  adverse  actions.) 

10.  New  England  Association  of 
Schools  and  Colleges,  Commission  on 
Technical  and  Career  Institutions 
(Current  scope  of  recognition:  The 
accreditation  and  preaccreditation 
("Candidate  status")  of  secondary 
institutions  with  vocational-technical 
programs  at  the  13th  and  14th  grade 
level,  postsecondary  institutions,  and 
institutions  of  higher  education  that 
provide  primarily  vocational/technical 
education  at  the  certificate,  associate, 
and  baccalaureate  degree  levels  in 
Connecticut,  Maine,  Massachusetts, 
New  Hampshire,  Rhode  Island,  and 
Vermont.  This  recognition  extends  to 
the  Board  of  Trustees  of  the  Association 
jointly  with  the  Commission  for 
decisions  involving  preaccreditation, 
initial  accreditation,  and  adverse 
actions.)  (Requested  scope  of 
recognition:  "The  accreditation  and 
preaccreditation  ("Candidate  status")  of 
secondary  institutions  with  vocational- 
technical  programs  at  the  13th  and  14th 
grade  level,  postsecondary  institutions, 
and  institutions  of  higher  education  that 
provide  primarily  vocational/technical 
education  at  the  certificate,  associate, 
and  baccalaiueate  degree  levels  in 
Connecticut,  Maine,  Massachusetts, 
New  Hampshire,  Rhode  Island,  and 
Vermont,  and  the  accreditation  of 
programs  offered  via  distance  education 
within  these  institutions.  This 
recognition  extends  to  the  Board  of 
Trustees  of  the  Association  jointly  with 
the  Commission  for  decisions  involving 
preaccreditation,  initial  accreditation, 
and  adverse  actions.) 

11.  North  Central  Association  of 
Colleges  and  Schools,  The  Higher    , 
Learning  Commission  (Current  scope  of 
recognition:  The  accreditation  and 
preaccreditation  ("Candidate  for 
Accreditation")  of  degree-granting 
institutions  of  higher  education  in 
Arizona,  Arkansas,  Colorado,  Illinois, 
Indiana,  Iowa,  Kansas,  Michigan, 
Minnesota,  Missouri.  Nebraska,  New 
Mexico,  North  Dakota,  Ohio,  Oklahoma, 
South  Dakota,  West  Virginia,  Wisconsin, 
Wyoming,  including  schools  of  the 
Navajo  Nation.)  (Requested  scope  of 
recognition:  The  accreditation  and 
preaccreditation  ("Candidate  for 
Accreditation")  of  degree-granting 
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institutions  of  higher  education  in 
Arizona,  Arkansas,  Colorado,  Illinois, 
Indiana,  Iowa,  Kansas,  Michigan, 
Minnesota,  Missouri,  Nebraska,  New 
Mexico,  North  Dakota,  Ohio,  Oklahoma, 
South  Dakota,  West  Vii^ginia,  Wisconsin, 
Wyoming,  including  schools  of  the 
Navajo  Nation,  and  the  accreditation  of 
programs  offered  via  distance  education 
Mdthin  these  institutions.) 

12.  Northwest  Association  of  Schools 
and  of  Colleges  and  Universities, 
Commission  on  Colleges  and 
Universities  (Current  scope  of 
recognition:  The  accreditation  and 
preaccreditation  ("Candidacy  status")  of 
postsecondary  educational  institutions 
in  Alaska,  Idaho,  Montana,  Nevada. 
Oregon,  Utah,  and  Washington.) 
(Requested  scope  of  recognition:  The    ' 
accreditation  and  preaccreditation 
("Candidacy  status")  of  postsecondary 
educational  institutions  in  Alaska, 
Idaho,  Montana,  Nevada,  Oregon,  Utah, 
and  Washington,  and  the  accreditation 
of  programs  offered  via  distance 
education  within  these  institutions.) 

13.  Western  Association  of  Schools 
and  Colleges,  Accrediting  Commission 
for  Community  and  Junior  Colleges 
(Current  scope  of  recognition:  The 
accreditation  and  preaccreditation 
("Candidate  for  Accreditation")  of 
conunimity  and  junior  colleges  located 
in  California,  Hawaii,  the  United  States 
territories  of  Guam  and  American 
Samoa,  the  Republic  of  Palau,  the 
Federated  States  of  Micronesia,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  and  the  Republic  of  the 
Marshall  Islands.)  (Requested  scope  of 
recognition:  The  accreditation  and 
preaccreditation  ("Candidate  for 
Accreditation")  of  community  and 
junior  colleges  located  in  California, 
Hawaii,  the  United  States  territories  of 
Guam  and  American  Samoa,  the 
Republic  of  Palau,  the  Federated  States 
of  Micronesia,  the  Conunonwealth  of 
the  Northern  Mariana  Islands,  and  the 
Republic  of  the  Marshall  Islands,  and 
the  accreditation  of  programs  offered  via 
distance  education  at  these  colleges.) 

Petition  for  an  Expansion  of  Scope 

1.  National  Accrediting  Commission 
of  Cosmetology  Arts  and  Sciences 
(Current  scope  of  recognition:  The 
accreditation  of  postsecondary  schools 
and  departments  of  cosmetology  arts 
and  sciences.)  (Requested  scope  of 
recognition:  The  accreditation 
throughout  the  United  States  of 
postsecondary  schools  and  departments 
of  cosmetology  arts  and  sciences  and 
massage  therapy.) 

Interim  Reports  (An  interim  report  is 
a  follow-up  report  on  an  accrediting 
agency's  compliance  with  specific 


criteria  for  recognition  that  was 
requested  by  the  Secretary  when  the 
Secretary  granted  renewed  recognition 
to  the  agency.) 

1.  Accrediting  Council  for 
Independent  Colleges  and  Schools 

2.  American  College  of  Nurse- 
Midwives,  Division  of  Accreditation 

3.  American  Coimcil  on 
Pharmaceutical  Education 

4.  Commission  on  Opticianry 
Accreditation 

5.  Joint  Review  Committee  on 
Education  in  Radiologic  Technology 

6.  Joint  Review  Committee  on 
Educational  Programs  in  Nuclear 
Medicine  Technology 

7.  Western  Association  of  Schools  and 
Colleges,  Accrediting  Commission  for 
Senior  Colleges  and  Universities 

State  Agencies  Recognized  for  the 
Approval  of  Public  Postsecondary 
Vocational  Education 

Petition  for  Renewal  of  Recognition 

1.  Oklahoma  Board  of  Career  and 
Technology  Education  (Current  scope  of 
recognition:  The  approval  of  public 
postsecondary  vocational  education 
offered  at  institutions  in  the  State  of 
Oklahoma  that  are  not  under  the 
jurisdiction  of  the  Oklahoma  State 
Regents  for  Higher  Education.) 

State  Agencies  Recognized  for  the 
Approval  of  Nurse  Education 

Petition  for  Renewal  of  Recognition 

1.  Iowa  Board  of  Nursing. 

2.  Maryland  Board  of  Nursing. 

Federal  Agency  Seeking  Degree- 
Granting  Authority 

In  accordance  with  the  Federal  policy 
governing  the  granting  of  academic 
degrees  by  Federal  agencies  (approved 
by  a  letter  from  the  Director,  Bureau  of 
the  Budget,  to  the  Secretary,  Health, 
Education,  and  Welfare,  dated 
December  23, 1954),  the  Secretary  is 
required  to  establish  a  review  committee 
to  advise  the  Secretary  concerning  any 
legislation  that  may  be  proposed  that 
would  authorize  the  granting  of  degrees 
by  a  Federal  agency.  The  review 
committee  forwards  its  recommendation 
concerning  a  Federal  agency's  proposed 
degree-granting  authority  to  the 
Secretary,  who  then  forwards  the 
committee's  recommendation  and  the 
Secretary's  recommendation  to  the 
Office  of  Management  and  Budget  for 
review  and  transmittal  to  the  Congress. 
The  Secretary  uses  the  Advisory 
Committee  as  the  review  committee 
required  for  this  purpose.  Accordingly, 
the  Advisory  Committee  will  review  the 
following  institution  at  this  meeting: 


Proposed  Master's  Degree-Granting 
Authority 

1.  U.S.  Marine  Corps  University, 
Quantico,  VA  (request  to  award  a 
master's  degree  of  Operational  Studies). 

Who  Can  Make  Third-Paity  Oral 
Presentations  at  this  Meeting? 

We  invite  you  to  make  a  third-party 
oral  presentation  before  the  National 
Advisory  Committee  concerning  the 
recognition  of  any  agency  published  in 
this  notice. 

How  Do  I  Request  to  Make  an  Oral 
Presentation? 

You  must  submit  a  written  request  to 
make  an  oral  presentation  concerning  an 
agency  listed  in  this  notice  to  the 
contact  person  so  that  the  request  is 
received  via  mail,  fax,  or  e-mail  no  later 
than  November  8,  2002.  Your  request 
(no  more  than  6  pages  maximimi)  must 
include: 

•  The  names,  addresses,  phone 
numbers,  and  fax  numbers. of  all  persons 
seeking  an  appearance, 

•  The  organization  they  represent, 
and 

•  A  brief  summary  of  the  principal 
points  to  be  made  during  the  oral 
presentation. 

If  you  wish,  you  may  attach 
documents  illustrating  the  main  points 
of  your  oral  testimony.  Please  keep  in 
mind,  however,  that  any  attachments 
are  included  in  the  6-page  limit.  Please 
do  not  send  materials  directiy  to 
Committee  members.  Only  materials 
submitted  by  the  deadline  to  the  contact 
person  listed  in  this  notice  and  in 
accordance  with  these  instructions 
become  part  of  the  official  record  and 
are  considered  by  the  Committee  in  its 
deliberations.  Documents  received  after 
the  November  8,  2002  deadline  will  not 
be  distributed  to  the  Advisory 
Committee  for  their  consideration. 
Individuals  making  oral  presentations 
may  not  distribute  written  materials  at 
the  meeting. 

If  I  Cannot  Attend  the  Meeting,  Can  I 
Submit  Written  Comments  Regarding 
an  Accrediting  Agency  in  Lieu  of 
Making  an  Oral  Presentation? 

This  notice  requests  third-party  oral 
testimony,  not  written  comment.  A 
request  for  written  conunents  on 
agencies  that  are  being  reviewed  during 
this  meeting,  with  the  exception  of  the 
National  Accrediting  Commission  of 
Cosmetology  Arts  and  Sciences,  was 
published  in  the  Federal  Register  on 
July  24,  2002.  A  request  for  written 
comments  on  the  petition  for  an 
expansion  of  scope  submitted  by  the 
National  Accrediting  Commission  of 
Cosmetology  Arts  and  Sciences  will  be 
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published  in  the  Federal  Register  in  the 
near  future.  The  Advisory  Conunittee 
will  receive  and  consider  only  written 
conunents  submitted  by  the  applicable 
deadlines  specified  in  the  Federal 
Register  notices  referenced  above. 

How  Do  I  Request  to  Present  Comments 
Regarding  General  Issues  Rather  Than 
Specific  Accrediting  Agencies? 

At  the  conclusion  of  the  meeting,  the 
Conunittee.  at  its  discretion,  may  invite 
attendees  to  address  the  Committee 
briefly  on  issues  pertaining  to  the 
functions  of  the  Conunittee,  which  are 
listed  earlier  in  this  notice.  If  you  are 
interested  in  making  such  comments, 
you  should  inform  Ms.  LeBold  before  or 
during  the  meeting. 

How  May  I  Obtain  Access  to  the 
Records  of  the  Meeting? 

We  will  record  the  meeting  and  make 
a  transcript  available  for  public 
inspection  at  the  U.S.  Department  of 
Education,  1990  K  St.,  NW,  Washington, 
DC  20006  between  the  hours  of  9  a.m. 
and  4:30  p.m.,  Monday  through  Friday, 
except  Feideral  holidays.  It  is  preferred 
that  an  appointment  be  made  in 
advance  of  such  inspection. 

How  May  I  Obtain  Electronic  Access  to 
This  Document?       j 

'    You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Docimient  Format  (PDF)  on  the  Internet 
at  the  following  site:  http://www.ed.gov/ 
legislation/FedRegister.  To  use  PDF  you 
must  have  Adobe  Acrobat  Reader, 
which  is  available  bee  at  this  site.  If  you 
have  questions  about  using  PDF,  call  the 
U.S.  Government  Printing  Office  (GPO), 
toll  free,  at  1-888-293-6498;  pr  in  the 
Washington,  DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://wwwxiccess.gpo.gov/nara/ 
index.html 

Authority.  5  U.S.C.  Appendix  2. 

Dated:  September  26.  2002. 
Sally  L.  Stroup. 

Assistant  Secretary  for  Postsecondary 
Education. 

IFR  Doc.  02-25210  Filed  10-3-02;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Agency  Infonnatlon  Coltoctlon  Under 
Review  by  the  Office  of  Management 
and  Budget  (OMB) 

AGENCY:  Department  of  Energy. 
action:  Submission  for  OMB  review; 
comment  request. 


SUMMARY:  The  Department  of  Energy 
(DOE)  has  submitted  an  information 
collection  package  to  the  OMB  for 
renewal  under  the  Paperwork  Reduction 
Act  of  1995.  The  package  requests  a  3- 
year  extension  of  its  financial  assistance 
information  collection,  OMB  Control 
Number  1910-0400.  titled  "Financial 
Assistance".  This  information  collection 
package  covers  information  necessary  to 
solicit,  negotiate,  award  and  administer 
grants  and  cooperative  agreements 
under  the  Department's  financial 
assistance  programs.  The  information  is 
used  by  Departmental  management  to 
exercise  management  oversight,  with 
respect  to  the  implementation  of 
applicable  statutory  and  regulatory 
requirements  and  obligations.  The 
collection  of  this  information  is  critical 
to  ensure  the  Government  has  sufficient 
information  to  judge  the  degree  to 
which  awardees  meet  the  terms  of  their 
agreements;  that  public  fimds  are  being 
spent  in  the  maimer  intended  r  and  that 
fraud,  waste,  and  abuse  are  immediately 
detected  and  eliminated. 
DATES  AND  ADDRESSES:  Comments 
regarding  the  information  collection 
package  should  be  submitted  to  the 
OMB  Desk  Officer  at  the  following 
address  no  later  than  November  4,  2002. 
DOE  Desk  Officer,  Office  of  Information 
and  Regulatory  Affairs  (OIRA),  Office  of 
Management  and  Budget,  Docket 
Library,  Room  10102.  725  17th  Street, 
NW.,  Washington,  DC  20503^.  If  you 
anticipate  that  you  will  be  submitting 
comments,  but  find  it  difficult  to  do  so 
within  the  period  of  time  allowed  by 
this  notice,  you  should  advise  the  OMB 
Desk  Officer  of  your  intention  to  do  so 
as  soon  as  possible.  The  Desk  Officer 
may  be  telephoned  at  (202)  395-3087. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  L.  Frey  ,  Director,  Records 
Management  Division,  Office  of  Records 
and  Business  Management.  Office  of  the 
Chief  Information  Officer,  U.S. 
Department  of  Energy,  Washington,  DC 
20585-1290,  (301)  903-3666,  or  e-mail 
susan.frey@hq.doe.gov.  (Also  notify 
Richard  B.  Langston,  Office  of 
Procurement  and  Assistance  Policy 
{ME-61).  Washington,  DC  20585  or  e- 
mail  richard.langston@hq.doe.gov.) 
SUPPt^MENTARY  INFORMATION:  The 
package  contains:  (1)  Title:  Financial 
Assistance; 


(2)  Current  OMB  Control  Number: 
1910-0400;  (3)  Type  of  Respondents: 
DOE  financial  assistance  applicants  and 
awardees;  (4)  Estimated  Number  of 
Responses:  44,457;  (5)  Estimated  Total 
Burden  Hours:  15,544,  including 
recordkeeping  hours,  required  to 
provide  the  information;  (6)  Purpose: 
This  information  is  required  by  the 
Department  to  ensure  diat  programmatic 
and  administrative  management 
requirements  and  resoiuces  are 
managed  efficiently  and  effectively  and 
to  exercise  management  oversight  of 
DOE  award  recipients;  (7)  Number  of 
Collections:  The  package  contains  58 
information  and/or  recordkeeping 
requirements. 

Statutory  Authority:  Section  3506(c)(2)(A) 
of  the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  No.  104-13). 

Issued  in  Washington,  DC,  on  September 
30,2002. 
Susan  L.  Frey, 

Director,  Records  Management  Division, 
Office  of  Records  and  Business  Management, 
Office  of  the  Chief  Information  Officer. 
(FR  Doc.  02-25256  Filed  10-3-02;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Office  of  Science  Financial  Aseistance 
Program  Notice  03-04:  Joint 
Interagency  Program  on 
Phytoremedlation  Reeearch 

AGENCY:  Department  of  Energy  (DOE). 
ACTION:  Notice  inviting  grant 
applications. 

SUMMARY:  The  Office  of  Biological  and 
Environmental  Research  (OBER)  of  the 
Office  of  Science  (SC),  U.S.  Department 
of  Energy  (DOE),  hereby  aimounces  its 
interest  in  receiving  applications  for 
research  grants  in  the  Joint  Interagency 
Program  on  Phytoremediation  Research. 
The  EKDE  is  cooperating  with  the 
National  Science  Foundation,  the  Office 
of  Naval  Research,  and  the  Strategic 
Enviroimiental  Research  and 
Development  Program  in  this  joint 
aimouncement.  The  focus  of  the 
program  is  on  basic  research  projects 
that  address  the  fimdamental 
mechanisms  of  interactions  between 
plants,  microorganisms,  and 
contaminant  chemicals  in  soils, 
sediments  and  water  (potentially 
marine,  estuarine.  or  freshwater 
systems)  that  result  in  the  degradation, 
extraction,  volatilization,  or 
stabilization  of  the  contaminant. 
Contaminants  of  interest  include 
organic  pollutants,  radionuclides  and 
metals.  Information  derived  from  such 
research  should  provide  the  knowledge 
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base  to  develop  the  effective  use  of 
plants  to  remediate  hazardous  wastes  in 
the  environment.  This  program  is  not 
appropriate  for  the  simple  field  testing 
of  plant  species  for  their  utility  in 
phjrtoremediation  or  the  specific 
application  of  phytoremediation  to  a 
particular  waste  site. 
DATES:  The  deadline  for  receipt  of 
formal  applications  is  4:30  p.m.,  E.S.T., 
January  15,  2003,  to  be  accepted  for  - 
merit  review  and  to  permit  timely 
consideration  for  awards  late  in  Fiscal 
Year  2003. 

ADDRESSES:  We  encourage  you  to  submit 
formal  applications  in  response  to  this 
solicitation  electronically  through 
DOE's  Industry  Interactive  Procurement 
System  (IIPS)  at:  http://e-center.doe.gov/ 
.  UPS  provides  for  the  posting  of 
solicitations  and  receipt  of  applications 
in  a  paperless  environment  via  the 
Internet.  Applications  must  be 
submitted  through  IIPS  in  PDF  format 
by  an  authorized  institutional  business 
official.  Questions  regarding  the 
operation  of  IIPS  may  be  e-mailed  to  the 
nPS  Help  Desk  at:  HelpDesk@e- 
center.doe.gov  or  you  may  call  the  help 
desk  at:  (800)  683-0751.  Further 
information  on  the  use  of  IIPS  by  the 
Office  of  Science  is  available  at: 
http://www.sc.doe.gov/production/ 
grants/grants. html. 

If  you  are  unable  to  submit  the 
application  through  DPS,  formal 
applications  may  be  sent  to:  U.S. 
Eiepartment  of  Energy,  Office  of  Science, 
Grants  and  Contracts  Division,  SC-64/ 
Germantown  Building,  1000 
Independence  Avenue,  SW., 
Washington.  DC  20585-1290.  ATTN: 
Program  Notice  03-04. 

When  submitting  applications  by  U.S. 
Postal  Service  Express  Mail,  any 
commercial  mail  delivery  service,  or 
when  hand  carried  by  the  applicant,  the 
following  address  must  be  used:  U.S. 
Department  of  Energy.  Office  of  Science. 
Grants  and  Contracts  Division,  SC-64, 
19901  Germantown  Road,  Germantown. 
MD  20874-1290.  ATTN:  Program  Notice 
03-04. 

FURTHER  INFORMATK)N/CONTACTS:  The 
full  text  of  Program  Notice  03-04  is 
available  via  the  Internet  using  the  - 
following  web  site  address:  http:// 
www.  SC.  doe.gov/production/grants/ 
grants.html.  FurUier  information,  if 
needed,  may  be  obtained  bom  the 
Agency  officials  indicated  below.  E-mail 
inquiries  are  preferred. 
Dr.  Aima  Palmisano,  301-903-9963. 

Department  of  Energy. 

Anna.palmisano@science.doe.gov . 
Dr.  Linda  Chrisey.  703-696-4504.  Office 

of  Naval  Research. 

chrisel@onr.navy.mil. 


Dr.  Bruce  Hamilton,  703-292-7066. 

Division  of  Bioengineering  and 

Environmental  Systems.  National 

Science  Foimdation, 

bhamilto@nsf.gov. 
Dr.  Shannan  D.  O'Neill,  703-292-7888, 

Division  of  Integrative  Biology  and 

Neuroscience.  National  Science 

Foundation,  soneill@nsf.gov. 
Dr.  Andrea  Leeson,  703-696-2118, 

Strategic  Environmental  Research  and 

Development  Program, 

Andrea.leeson@osd.mil. 

SUPPLEMENTARY  INFORMATION: 

Contaminants  of  concern  have 
accumulated  in  various  enviroiunental 
media  (soils,  sediments,  groimdwater. 
seawater)  as  a  consequence  of 
anthropogenic  activities.  To  reduce  risk 
to  hiunans  or  the  environment,  remedial 
technologies  may  be  employed  to 
remove,  transform  or  reduce  the 
concentration  or  bioavailability  of 
potentially  harmful  contaminants. 
Contaminants  (and  corresponding 
media)  for  which  harmful  effects  have 
been  docimiented  include: 

•  Cd.  Pb,  Se  in  soils — Human  disease 
and  retardation; 

•  Se  in  soil — Livestock  and  wildlife 
poisoning: 

•  Mo  in  soil — Ruminant  livestock 
poisoning; 

•  Zn.  Ni.  Cu  in  acidic  soils  resulting 
from  mines/smelting  operations — 
Phytotoxicity  to  sensitive  plants; 

•  Organotin  and  Cu  (from  marine 
ship  paints)  in  seawater/sediments — 
accumulation  in  estuarine  shellfish  and 
other  benthic  biota; 

•  Polycyclic  aromatic  hydrocarbons 
(PAH's,  all  media) — Human 
carcinogens/mutagens; 

•  Polychlorinated  biphenyls  and 
dioxins  (all  media) — Endocrine 
disruption  in  many  organisms; 
carcinogens; 

•  Radionuclides  such  as  Ur,  Tc.  Cs.  Sr 
bom  the  legacy  of  nuclear  weapons 
production,  in  surface  soils  and 
subsiuface  environments — Chemical, 
radiological  and  genetic  toxicity; 

•  Energetic  compoimds  (such  as 
trinitrotoluene;  l,3,5,7-tetranitro-1.3,5,7- 
tetrazocine  (HMX);  l,3,5-trinitro-l,3,5- 
triazine  (RDX);  picric  acid;  and 
degradation  products]  in  estuarine 
sediments — toxicity  toward  various 
estuarine/fr^sh water  species;  and 

•  Hg  and  As  from  a  range  of  sources, 
in  all  media — may  also  create  risks  to 
hiunans  and  the  environment. 

Although  some  of  these  contaminants 
can  be  remedied  by  conventional 
technologies,  such  as  excavation/ 
incineration,  pump-and-treat,  or 
dredging,  phytoremediation,  or  the  use 
of  plants  for  remediation,  may  offer  a 


more  economical,  effective  alternative 
that  is  acceptable  to  trie  public.  While 
specific  phytoremediation  approaches 
vary,  the  contaminant  is  either  removed 
from  soils  and  sediments  for  disposal  or 
recycling,  or  left  in  place  following 
stabilization.  Research  to  elucidate  basic 
mechanisms  of  phytoremediation  and  in 
contemplation  of  totally  new 
applications  {e.g.,  "phycoremediation" 
using  estuarine/marine  algae,  seaweeds 
and  sea  grasses)  could  ultimately  lead  to 
the  development  of  a  potentially 
valuable  remediation  strategy. 

Phytoremediation  has  been  applied  in 
a  limited  fashion  for  the  clean  up  of 
both  metals  and  organic  pollutants  in 
soils.  Because  metals  caimot  be 
degraded  beyond  their  elemental  states, 
bioremediation  of  metals  and 
radionuclides  in  soils  and  other 
enviroiunental  media  has  been 
particularly  difficult  and  expensive.  The 
general  strategies  for  ph^'toremediation 
of  soil  metals  and/or  radionuclides  are 
(1)  to  phytoextract  the  contaminants 
into  the  plant  shoots  for  recycling  or 
less  expensive  disposal,  and  (2)  to 
phytostabilize  the  elements  through 
binding  with  organic  matter  into 
persistently  non-bioavailable  forms. 
Phytovolatilization,  a  process  that  may 
also  remove  metals  from  soil  or  water  to 
air,  has  also  been  considered.  The  basic 
genetic,  biochemical,  physiological, 
ecological,  and  environmental 
mechanisms  are  not  well  known  for  any 
of  these  processes. 

Mechanisms  similar  to  the 
phytoextraction  and  phytovolatilization 
of  metals  may  also  apply  to  the 
treatment  of  organic  contaminants.  In 
addition,  the  excretion  of  bioactive  root 
exudates  is  an  important  route  for  either 
direct,  enzymatic  degradation  of 
contaminants,  as  is  the  stimulation  of 
the  root-colonizing  microbial 
assemblage.  Observations  from  field 
tests  indicate  that  many  plants  have  the 
capacity  to  extract  and  degrade  certain 
organic  chemicals.  However,  there  is 
little  information  available  about  the  use 
of  phytoremediation  in  contaminated 
marine  enviroiunents.  Potential 
scenarios  for  use  of  either  submerged 
plants  (e.g.,  seaweeds,  sea  grasses,  algae) 
planted  on  site,  or  used  in  conjunction 
with  confined  aquatic  disposal  sites 
may  be  envisioned. 

Thus,  in  many  situations,  plants  may 
offer  an  alternative  means  for  clean-up 
of  recalcitrant  hazardous  wastes. 
However,  in  most  successful  examples 
of  phytoremediation,  we  lack 
information  about  the  basic  mechanisms 
plants  employ  to  extract  and/or  degrade 
contaminants  from  polluted 
enviroiunents. 
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Program  DescriptionI 

The  need  to  prevent  or  ameliorate 
adverse  environmental  effects  of 
persistent  soil  and  sediment 
contaminants,  and  to  do  so  at  lower  cost 
than  existing  technologies,  has  brought 
increased  attention  to 
phytoremediation.  This  program  notice 
solicits  applications  for  research 
projects  that  address  the  fundamental 
mechanisms  of  interactions  between 
plants,  microorganisms,  and 
contaminant  chemicals  in  soils, 
sediments  and  water  (potentially 
marine,  estuarine.  or  freshwater 
systems),  which  result  in  the 
degradation,  extraction,  volatilization, 
or  stabilization  of  the  contaminant. 
-  Such  research  should  address  relevant 
aspects  of  plant-microorganism- 
contaminant  interactions,  including  the 
phenomena  of  biodegradation, 
biotransformation,  extraction,  and 
hyperaccumulation  of  contaminants  by 
plants.  Information  derived  from  such 
research  should  inform  efforts  to 
develop  the  effective  use  of  plants  to 
remediate  hazardous  wastes.  For 
example,  collaborations  among  life 
scientists,  environmental  chemists  and 
engineers  are  encouraged. 

Examples  of  research  on  organic, 
metal  or  radionuclide  contamination 
that  might'be  addressed  include  the 
following: 

•  Extent  and  mechanisms  of  plant- 
microorganism  interactions  that 
facilitate  phytoremediation; 

•  Soil/sediment  geochemistry, 
fertility,  and  cultivation  practices  that 
influence  plant-microorganism- 
contaminant  interactions; 

•  Environmental  factors  (e.g., 
temperature,  rainfall)  that  influence 
ph5rtoremediation; 

•  Molecular  biological  basis  of 
-contaminant  hyperaccumulation  by 

plants  that  will  facilitate  more  efficient 
phytoremediation; 

•  Fundamental  processes  by  which 
plants  take  up  or  transform 
radionuclides  or  metals  from 
contaminated  soils  and  groimdwater; 

•  Biochemical  and  genetic  basis  for 
enhanced  biotransformation  of  organic 
contaminants  by  plants  and  associated 
microorganisms;  and 

•  Potential  for  use  of  marine/ 
estuarine  plants  for  phytoremediation, 
to  include  study  of  biochemical  or 
genetic  mechanisms  of  resistance,  and/ 
or  the  development  of  molecular  biology 
techniques  for  genetic  manipulation  of 
marine  seaweeds/sea  grasses. 

This  program  is  not  appropriate  for 
the  simple  field  testing  of  plant  species 
for  their  utility  in  phytoremediation  or 
the  development  of  systems  for  the 


specific  application  of 
phytoremediation  to  particular 
environmental  contamination  problems. 
Applications  for  such  research  will  not 
be  considered.'However,  mechanistic 
studies  conducted  imder  field 
conditions  are  desirable.  To  avoid  the 
high  cost  of  establishing  new  field 
reseeutiJi  sites,  fietd  studies  should  use 
well-instnmiented,  characterized,  and 
documented  sites.  Some  appropriate 
sites  that  are  available  for  field  research 
are  listed  below.  The  named  individuals 
should  be  contacted  to  ascertain  the 
logistical  and  financial  arrangements 
that  will  be  necessary  for  research  that 
is  proposed  at  the  site  and  these 
arrangements  should  be  reflected  in  the 
application. 

•  Various  Department  of  Energy  sites; 
Contact:  Mr.  Paul  Bayer,  301-903-5324, 
paul.  bayer@science.  doe.gov 

•  Various  Department  of  Navy  sites; 
Contact:  Dr.  Linda  Chrisey,  703-696- 
4504,  chrisel@onr.navy.mil 

•  The  U.S.  Navy's  Port  Hueneme,  CA. 
site;  Contact:  Mr.  Ernie  Lory,  805-982- 
1299,  FAX:  805-982-4304, 
loryee@nfesc.navy.mil 

•  Dover  Air  Force  Base,  DE;  Contact: 
Tim  McHale,  302-677-4147.  FAX:  302- 
677-6837,  tjmchale@bellatlantic.net 

Applicants  must  document  where  any 
proposed  field  research  will  be 
conducted  and  must  include  a  letter 
from  the  site  management  indicating 
their  commitment  to  participate  in  the 
research.  Arrangements  must  be  made 
in  advance  regarding  the  possible  need 
for  funding  of  activities  at  the  field  site. 
Do  not  presume  that  site  management 
will  be  able  to  cover  add-on  research 
costs. 

This  solicitation  is  offered  imder  the 
auspices  of  the  Environmental 
Biotechnology  Task  Force, 
Biotechnology  Research  Working  Group, 
Subcommittee  on  Biotechnology, 
Committee  on  Science  of  the  National 
Science  and  Technology  Council 
(NSTC).  A  more  detailed  statement  of 
interagency  interests  and  priorities  in 
bioremediation  research  can  he  foimd  in 
the  Enviroiunental  Biotechnology 
chapter  of  the  NSTC  report. 
Biotechnology  for  the  21st  Century:  New 
Horizons  http://vrww.nalusda.gov/hic/ 
bio21. 

Funds  Available 

It  is  anticipated  that  up  to  $3  million 
will  be  available  for  multiple  awards  to 
be  made  in  Fiscal  Year  2003  in  the 
categories  described  above,  contingent 
on  availability  of  appropriated  funds, 
and  the  programmatic  relevance  of 
recommended  projects  to  the 
participating  agencies.  An  additional 
sum,  up  to  $1  million,  will  be  available 


for  competition  by  DOE  National 
Laboratories  under  a  separate 
solicitation  (LAB  03-04).  AppUcations 
may  request  project  support  up  to  three 
years,  with  an  upper  limit  of  $150,000 
per  year.  Out-year  support  is  contingent 
on  availability. of  funds,  progress  of  the 
research  and  programmatic  needs  of  the 
supporting  agency.  Each  project  selected 
for  support  will  be  funded  by  a  single 
agency.  The  Pi's  will  be  notified  by  the 
agency  program  manager  of  the  need  for 
additional  agency-specific  forms  or 
procedures. 


Merit  Review 

Applications  will  be  subjected  to 
formal  merit  review  (peer  review)  and 
will  be  evaluated  against  the  following 
evaluation  criteria  which  are  listed  in 
descending  order  of  importance  codified 
at  10  CFR  605.10(d): 

1.  Scientific  and/or  Technical  Merit  of 
the  Project; 

2.  Appropriateness  of  the  Proposed 
Method  or  Approach; 

3.  Competency  of  Applicant's 
Personnel  and  Adequacy  of  Proposed 
Resources; 

4.  Reasonableness  and 
Appropriateness  of  the  Proposed 
Budget. 

Also,  as  part  of  the  evaluation, 
program  policy  factors  become  a 
selection  priority.  Note,  external  peer 
reviewers  are  selected  with  regard  to 
both  their  scientific  expertise  and  the 
absence  of  conflict-of-interest  issues. 
Federal  and  non-federal  reviewers  will 
be  used,  and  submission  of  an 
application  constitutes  agreement  that 
this  is  acceptable  to  the  investigator(s) 
and  the  submitting  institution. 

Submission  Information 

Information  about  the  development, 
submission  of  applications,  eligibility, 
limitations,  evaluation,  the  selection 

process,  and  other  policies  and 

procedures  may  be  found  in  10  CFR  part 
605,  and  in  the  Application  Guide  for 
the  Office  of  Science  Financial 
Assistance  Program.  Electronic  access  to 
SC's  Financial  Assistance  Application 
Guide  is  possible  via  the  World  Wide 
Web  at:  http://www.sc.doe.gov/ 
production/grants/grants.html.  DOE  is 
under  no  obligation  to  pay  for  any  costs 
associated  with  the  preparation  or 
submission  of  applications.  In  addition, 
for  this  notice,  the  research  description 
must  be  20  pages  or  less,  exclusive  of 
attachments,  and  must  contain  an 
abstract  or  summary  of  the  proposed 
research  (to  include  the  hypotheses 
being  tested,  the  proposed  experimental 
design,  and  the  names  of  all 
investigators  and  their  affiliations). 
Attachments  should  include  short  (two 
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pages)  curriculiun  vitae,  a  listing  of  all 
current  and  pending  federal  support  and 
letters  of  intent  when  collaborations  are 
part  of  the  proposed  research. 
Curriculimi  vitae  should  be  submitted 
in  a  form  similar  to  that  of  NIH  or  NSF 
(two  to  three  pages),  see  for  example: 
http://wvfw.nsf. gov:80/bfa/cpo/gpg/ 
fkit.htm#forms-9. 

The  Ofnce  of  Science  as  part  of  its 
grant  regulations  requires  at  10  CFR 
605.11(b)  that  a  recipient  receiving  a 
grant  and  performing  research  involving 
recombinant  DNA  molecules  and/or 
organisms  and  viruses  containing 
recombinant  DNA  molecules  shall 
comply  with  the  NIH  "Guidelines  for 
Research  Involving  Recombinant  DNA 
Molecules,"  which  is  available  via  the 
world  wide  web  at:  http:// 
www.niehs.nih.gov/odhsb/biosafe/nih/ 
rdna-apr98.pdf  (59  FR  34496,  July  5, 
1994),  or  such  later  revision  of  those 
gmdelines  as  may  be  published  in  the 
Federal  Register.  Grantees  must  also 
comply  with  other  federal  and  state 
laws  and  regulations  as  appropriate;  for 
example,  the  Toxic  Substances  Control 
Act  (TSCA)  as  it  applies  to  genetically 
modified  organisms.  Although 
compliance  with  NEPA  is  the 
responsibility  of  DOE,  grantees 
proposing  to  conduct  field  research  are 
expected  to  provide  information 
necessary  for  the  DOE  to  complete  the 
NEPA  review  and  documentation. 

(The  Catalog  of  Federal  Domestic  Assistance 
Number  for  this  program  is  81.049,  and  the 
solicitation  control  number  is  ERFAP  10  CFR 
part  605) 

Issued  in  Washington,  DC  on  September 
27,  2002. 

John  Rodney  Clark, 

Associate  Director  of  Science  for  Resource 
Management. 

(FR  Doc.  02-25257  Filed  10-3-02;  8:45  am) 
BILLING  CODE  64S0-<»-P 


DEPARTMENT  OF  ENERGY 

Environmental  Managamant  Slta- 
Specific  Adviaory  Board,  Savannah 
River 

agency:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Savannah  River.  The 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-^63,  86  Stat.  7  70)  requires  that 
public  notice  of  these  meetings  be 
announced  in  the  Federal  Register. 
DATES:  Monday,  October  21,  2002—3 
p.m.-9  p.m.  Tuesday,  October  22, 
2002 — 8  a.m.-4  p.m. 


ADDRESSES:  Charleston  Riverview  Hotel, 
170  Lockwood  Drive,  Charleston,  SC 
29403. 

FOR  FURTHER  INFORMATKW  CONTACT: 

Gerri  Flemming,  Science  Technology  & 
Management  Division,  Department  of 
Energy  Savannah  River  Operations 
Office.  PO  Box  A,  Aiken,  SC  29802; 
Phone:  (803)  725-5374. 
SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  Board:  The  purpose  of  the  Board  is 
to  make  recommendations  to  DOE  and 
its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda 

Monday,  October  21,  2002 

3  p.m. — Long-Term  Stewardship  Committee 
5  p.m. — Executive  Committee 

6:30  p.m. — Public  Comment  Session 
7  p.m. — Committee  Meetings 
9  p.m. — Adjourn 

Tuesday.  October  22,  2002 

8:30-9  a.m. — Approval  of  Minutes:  Agency 

Updates;  Public  Comment  Session; 

Facilitator  Update 
9-9:30  a.m.— Chair  Update 
9:30-11  a.m. — Strategic  and  Long-Term 

Issues  Committee 
11-11:45  a.m. — Nuclear  Materials  Conlmittee 

Report 
11:45-12  a.m. — Public  Comments 
12  noon  Lunch  Break 
1-1:45  p.m. — ^Administrative  Committee 

Report 
— Bylaws  Amendment  Proposal 
— Presentation  of  2003  Candidates 
1:45-2  p.m. — Long-Term  Stewardship        • 

Committee 
2-3:15  p.m. — Waste  Management  Committee 

Report 
3:15-3:50  p.m. — Environmental  Restoration 

Committee 
3:50-4  p.m. — Public  Comments 

4  p.m. — Adjourn 

If  needed,  time  will  be  allotted  after 
public  comments  for  items  added  to  the 
agenda,  and  administrative  details.  A 
final  agenda  will  be  available  at  the 
meeting  Monday,  October  21,  2002. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Board  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  the  oral  statements 
pertaining  to  agenda  items  should 
contact  Gerri  Flemming's  office  at  the 
address  or  telephone  listed  above.   - 
Requests  must  be  received  five  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The 
Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  equal  time  to  present  their 
comments. 


Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW..  Washington,  DC,  20585  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
Minutes  will  also  be  available  by 
writing  to  Gerri  Fleming,  Department  of 
Energy  Savannah  River  Operations 
Office,  PO  Box  A,  Aiken,  SC  29802,  or 
by  calling  her  at  (803)  725-5374. 

Issued  at  Washington.  DC  on  September 
30,  2002. 
Rachel  M.  Samuel, 

Deputy  Advisory  (Committee  Managemeht 
Officer. 

(FR  Doc.  02-25339  Filed  10-3-02;  8:45  am) 

BILUNO  C006  MS0-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[Proiect  No.  P-237S-035] 

International  Paper  Company;  Notice 
of  Avaiial>ility  of  Environmental 
Aaaeaament 

Septemt>er  30.  2002. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969,  as 
amended,  and  the  Federal  Energy 
Regulatory  Commission's  (Copimission) 
regulations  (18  CFR  part  380),"- 
Commission  staff  have  reviewed  an 
application  for  a  non-capacity  related 
license  amendment  at  the  Riley-Jay- 
Livermore  Project,  FERC  No.  2375,  4nd 
have  prepared  an  Environmental 
Assessment  (EA)  on  the  application. 
The  project  is  located  on  Androscoggin 
River  at  the  junction  of  Franklin, 
Androscoggin,  and  Oxford  Counties, 
Maine. 

Specifically,  the  project  licensee 
(International  Paper  Company)  has 
requested  Commission  approval  to 
amend  the  present  license  to  maintain 
the  existing  Livermore  powerhouse  as 
is,  and  construct  a  new  powerhouse  to 
contain  a  single  new  tuiijine  and 
generator  with  an  installed  capacity  of 
1  MW.  This  unit  will  discharge  into  the 
upper  portion  of  the  lower  bypass  reach 
and  will  serve  as  a  minimum  flow  unit 
with  a  hydraulic  capacity  of  450  cfs, 
which  would  bring  the  Livermore 
development's  total  hydraulic  capacity 
to  3,906  cfs,  instead  of  the  authorized 
hydraulic  capacity  of  5,400  cfs.  The 
authorized  installed  capacity  of  the 
project  would  be  reduced  fi^m  23,185 
kW  to  19,725  kW.  In  the  EA. 
Commission  staff  have  analyzed  the 
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probable  environmental  effects  of  the 
proposed  amendment  and  have 
concluded  that  approval  of  the  proposal, 
with  appropriate  environmental 
measures,  would  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment. 
Copies  of  the  EA  are  available  for 
review  in  Public  Reference  Room  2-A  of 
the  Commission's  offices  at  888  First 
Street,  NE.,  Washington,  DC.  The  EA 
also  may  be  viewed  on  the 
Commission's  Internet  Web  site  (http:// 
www.ferc.gov]  using  the  "FERRIS"  link. 
Additional  information  about  the 
project  is  available  from  the 
Commission's  Office  of  External  Affairs, 
at  (202)  502-6088  or  on  the 
Commission's  Web  site  using  the 
FERRIS  link.  Click  on  the  FERRIS  link, 
enter  the  docket  mmiber  excluding  the 
last  three  digits  in  the  Docket  Number 
field.  Be  sure  you  have  selected  an 
appropriate  date  range.  For  assistance 
with  FERRIS,  the  FERRIS  helpline  can 
be  reached  at  1-866-208-3676,  TTY 
(202)  502-8659,  or  by  e-mail  to 
FERCONUNESUPPORT@FERC.GOV. 
The  FERRIS  link  on  the  FERC's  bitemet 
website  also  provides  access  to  the  texts 
of  formal  documents  issued  by  the 
Commission,  such  as  orders,  notices, 
and  rulemakings. 

Linwood  A.  Watson,  ]t\. 

Deputy  Secretary: 

[FR  Doc.  02-25259  Filed  10-3-02;  8:45  am) 

BILLING  CODE  S717-01-P     | 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Proiect  Nos.  1932-004, 1933-010.  and 
1934-010] 

Southern  California  Edison  Company; 
Notice  Granting  Late  intervention 

September  30,  2002. 

On  May  15,  2001,  the  Commission 
issued  a  notice  of  application  ready  for 


environmental  analysis  and  soliciting 
comments,  recommendations,  terms  and 
conditions,  and  prescriptions  for  Lytle 
Creek  Hydroelectric  Project  No.  1932, 
located  on  the  Lytle  Creek  near  the  town 
of  Devore,  San  Bernardino  Coimty, 
California.  The  notice  established 
August  31,  2001,  as  the  deadline  for 
filing  motions  to  intervene  in  this 
proceeding. 

On  April  22,  2002,  the  State  Water 
Resources  Control  Board,  filed  a  motion 
to  intervene  in  this  proceeding.  Granting 
the  late  motion  to  intervene  will  not 
unduly  delay  or  disrupt  the  proceeding 
or  prejudice  other  parties  to  it. 
Therefore,  pursuant  to  Rule  214,'  the 
motion  to  intervene  filed  in  this 
proceeding  by  the  State  Water  Resources 
Control  Board  is  granted,  subject  to  the 
Commission's  rules  and  regulations. 

Linwood  A.  Watson,  Jr.. 

Deputy  Secretary. 

(FR  Doc.  02-25260  Filed  10-3-02:  8:45  am] 

BHJJNG  CODE  6717-01-P 


DEPARTIMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RM98-1-000] 

Regulations  Governing  Off-the-Reeord 
Communications;  Public  Notice 

September  30,  2002. 

This  constitutes  notice,  in  accordance 
with  18  CFR  385.2201(h),  of  the  receipt 
of  exempt  and  prohibited  off-the-record 
communications. 

Order  No.  607  (64  FR  51222, 
September  22,  1999)  requires 
Commission  decisional  employees,  who 
make  or  receive  an  exempt  or  a 
prohibited  off-the-record 
communication  relevant  to  the  merits  of 
a  contested  on-the-record  proceeding,  to 
deliver  a  copy  of  the  communication,  if 
written,  or  a  summary  of  the  substance 
of  any  oral  communication,  to  the 
Secretary. 

Exempt 


Prohibited  communications  will  be 
included  in  a  public,  non-decisional  file 
associated  with,  but  not  part  of,  the 
decisional  record  of  the  proceeding. 
Unless  the  Commission  determines  that 
the  prohibited  communication  and  any 
responses  thereto  should  become  part  of 
the  decisional  record,  the  prohibited  off- 
the-record  communication  will  not  be 
considered  by  the  Commission  in 
reaching  its  decision.  Parties  to  a 
proceeding  may  seek  the  opportunity  to 
respond  to  any  facts  or  contentions 
made  in  a  prohibited  off-the-record 
commimication,  and  may  request  that 
the  Commission  place  the  prohibited 
communication  and  responses  thereto 
in  the  decisional  record.  The 
Commission  will  grant  such  requests 
only  when  it  determines  that  fairness  so 
requires.  Any  person  identified  below  as 
having  made  a  prohibited  off-the-record 
communication  should  serve  the 
dociunent  on  all  parties  listed  on  the 
official  service  list  for-the  applicable 
proceeding  in  accordance  with  Rule 
2010, 18  CFR  385:2010. 

Exempt  off-the-record 
communications  will  be  included  in  the 
decisional  record  of  the  proceeding, 
unless  the  commimication  was  with  a 
cooperating  agency  as  described  by  40 
CFR  1501.6,  made  under  18  CFR 
385.2201(e)(l)(v). 

The  following  is  a  list  of  exempt  and 
prohibited  off-the-record 
communications  recently  received  in 
the  Office  of  the  Secretary.  These  filings 
are  available  for  review  at  the        -^    - 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  ai  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)  502-8222  or  for 
TTY,  (202)  208-1659. 


Docket  No. 


1.  Project  No.  1494-000 

2.  CP01-415-4XX)  

3.  Project  No.  1354-000 

4.  CP02-37-000  

5.  CP02-45-000  

6.  Project  No.  2661-012 
-7.  CP01-415-000  

8.  CP01-384-000  

9.  CP01-415-000  ;.. 

10.  CP02-396-000  

11.CP01-415-000  


Date  filed 


8-22-02 
9-03-02 
9-26-02 
9-27-02 
9-27-02 
9-27-02 
9-27-02 
9-27-02 
9-27-02 
^27-02 
9-30-02 


Presenter  or  requester 


Edward  artd  Karen  James. 

Donald  R.  Joyce. 

Dave  Miller  (Van  Button). 

Kurt  Sctiweiger. 

Matttiew  J.  SatterwtMte.   , 

Tom  Jereb. 

Jotin  and  Laura  Cobtef. 

William  C.  Home. 

Jason  L.  Brown. 

The  Honorable  Eric  Cantor. 

John  and  Laura  CctAer. 


'  18  CFR  385.214  (2001). 
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Exempt— Ckmtinued 

Docket  No. 

Date  filed 

Presenter  or  requester 

12.  Project  No.  1494-243 

9-30-02 

Rodger  Tucker. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-25258  Filed  10-3-02;  8:45  am] 

BNJJNQ  cooE  vm-m-* 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7390-«] 

Agency  Infbnnatlon  Collection 
ActivitiM;  0MB  Responaee 

agency:  Environmental  Protection 
Agency  (EPA). 
ACnON:  Notice. 

SUMMARY:  This  docimient  aimoimces  the 
Office  of  Management  and  Budget's 
(OMB)  responses  to  Agency  clearance 
requests,  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et.  seq.).  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 
The  OMB  control  nimibers  for  EPA's 
regulations  are  listed  in  40  CFR  part  9 
and  48  CFR  chapter  15. 
FOR  FURTHER  iNFORMATKm  CONTACT: 
Susan  Auby  at  (202)  566-1672,  or  e-mail 
at  Auby.susan@epa.gov.  and  please  refer 
to  the  appropriate  EPA  Information 
Collection  Request  (ICR)  Number. 
SUPPLEMENTARY  INFORMATION: 

OMB  Responses  to  Agency  Qearance 
Requests 

OMB  Approvals 

EPA  ICR  No.  0988.08  Water  Quality 
Standards  Regulation  in  40  CFR  part 
131;  was  approved  08/20/2002;  OMB 
No.  2040-0049;  expires  08/31/2005. 

EPA  ICR  No.  1688.04;  RCRA 
Expanded  Public  Participation;  in  40 
CFR  124.31-124.33,  270.62,  and  270.66; 
was  approved  08/16/2002;  OMB  No. 
2050-0149;  expires  08/31/2005. 

EPA  ICR  No.  2081.01;  National 
Epidemiological  and  Environmental 
Assessment  of  Recreational  Water  Study 
(N.E.E.A.R.);  was  approved  08/15/2002; 
OMB  No.  2080-0068;  expires  08/31/ 
2005. 

EPA  ICR  No.  0328.10;  Spill 
Prevention,  Control  and 
Coimtermeasures  (SPCC)  Plans;  in  40 
CFR  112.1-112.7;  was  approved  08/12/ 
2002;  OMB  No.  2050-0021;  expires  08/ 
31/2005. 


EPA  ICR  No.  2030.01;  Reliability. 
Validity,  and  Variability  in  Behavioral 
Determinants  of  Drinking  Water 
Disinfection  By-Product  Exposure;  was 
approved  08/20/2002;  OMB  No.  2080- 
0067;  expires  08/31/2005. 

EPA  ICR  No.  1100.11;  National 
Emission  Standards  for  Hazardous  Air 
Pollutants:  Radionclides  in  40  CFR  part 
61.  subparts  B,  H,  K,  R  and  W;  was 
approved  8/26/2002;  OMB  No.  2060- 
0191;  expires  08/31/2005. 

EPA  ICR  No.  1788.03;  NESHAP:  Oil 
and  Natural  Gas  Production  in  40  CFR 
part  63,  subpart  HH  was  approved  08/ 
26/2002;  OMB  No.  2060-0417;  expires 
08/31/2005. 

EPA  ICR  No.  1983.02;  NESHAP  for 
Source  Categories:  Generic  Maximum 
Achievable  Control  Technology 
Standards  (Final  Rule);  in  40  CFR  part 
63,  subpart  YY;  OMB  No.  2060-0489; 
was  approved  08/29/2002;  expires  08/ 
31/2005. 

EPA  ICR  No.  1974.02;  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  for  Cellulose  Products 
Manufacturing  (Final  Rule);  in  40  CFR 
part  63,  subparts  F,  G,  H  and  UU;  was 
approved  08/30/2002;  OMB  No.  2060- 
0488;  expires  08/31/2005. 

EPA  ICR  No.  2063.01;  2003  Report  to 
Congress  on  Impacts  and  Control  of 
Combined  Sewer  Overflows  and 
Sanitary  Sewer  Overflows;  was 
approved  09/16/2002;  OMB  No.  2040- 
0248;  exp^s  07/31/2003. 

EPA  ICR  No.  0138.07;  Modification  of 
Secondary  Treatment  Requirements  for 
Discharges  into  Marine  Waters;  in  40 
CFR  part  125,  subpart  G;  was  approved 
09/16/2002;  OMB  No.  2040-0088; 
expires  09/30/2005. 

EPA  ICR  No.  0982.07;  NSPS  for 
Metallic  Mineral  Processing  Plants        ^ 
(subpart  LL);  in  40  CFR  part  60,  subpart 
LL;  was  approved  09/06/2002;  OMB  No. 
2060-0016;  expires  09/30/2005. 

EPA  ICR  No.  1789.03;  NESHAP: 
Natural  Gas  Transmission  and  Storage 
Facilities  in  40  CFR  part  63,  subpart 
HHH;  was  approved  09/04/2002;  OMB 
No.  2060-0418;  expires  09/30/2005. 

EPA  ICR  No.  1957.02;  Reporting  and 
Recordkeeping  Requirements  for  Metal 
Coil  Surface  Coating  Plants;  in  40  CFR 
.part  63,  subpart  SSSS;  OMB  No.  2060- 
0487;  was  approved  08/12/2002;  expires 
08/31/2005. 

EPA  ICR  No.  1996.01;  National 
Survey  on  Environmental  Management 
of  Asthma;  OMB  No.  2060-0490;  was 


approved  08/14/2002;  expires  08/31/- 
2005. 

EPA  ICR  No.  2056.01;  National 
Emission  Standards  for  Hazardous  Air 
Pollutants;  Miscellaneous  Metal  Parts 
and  Products  Surfoce  Coating 
Operations;  in  40  CFR  part  63,  subpart 
MMMM;  OMB  No.  2060-0486;  was 
approved  8/19/2002;  expires  08/31/ 
2005. 

EPA  ICR  No.  1852.02;  Exclusion 
Determinations  for  New  Non-road 
Spark-ignited  Engines  at  or  Below  19 
Kilowatts,  New  Non-road  Compression- 
ignited  Engines  New  Marine  Engines, 
and  New  on-road  Heavy  Duty  Engines; 
in  40  CFR  part  85;  was  approved  on  8/ 
21/2002:  OMB  No.  2060-0395;  expires 
08/31/2005. 

Short  Term  Extensions 

EPA  ICR  No.  1286.05;  Used  Oil 
Management  Standards  Recordkeeping 
and  Reporting  Requirements;  in  40  CFR 
279.10;  279.11.  279.42-279.44,  279.52- 
279.55,  279.57,  279.63  and  279.82;  OMB 
No.  2050-0124;  on  08/29/2002  OMB 
extended  the  expiration  date  through 
09/30/2002. 

EPA  ICR  No.  0601.06;  FIFRA  Section 
29  Annual  Report  on  Conditional 
Registrations;  OMB  No.  2070-0026;  on 
08/30/2002  OMB  extended  the 
expiration  date  through  11/30/2002. 

EPA  ICR  No.  0595.07;  Notice  of 
Pesticide  Registration  by  States  to  Meet 
a  Special  Local  Need — Section  24(c); 
OMB  No.  2070-0055:  on  08/30/2002 
OMB  extended  the  expiration  date 
through  11/30/2002. 

EPA  ICR  No.  0161.08;  Foreign 
Purchaser  Acknowledgment  Statement 
of  Unregistered  Pesticides;  OMB  No. 
2070-0027;  on  08/30/2002  OMB 
extended  the  expiration  date  through 
11/30/2002. 

EPA  ICR  No.  1188.06:  Significant  New 
Use  Rules  for  Existing  Chemicals — 
TSCA  Section  5(a);  OMB  No.  2070- 
0038;  on  08/30/2002  OMB  extended  the 
expiration  date  through  11/30/2002. 

EPA  ICR  No.  1912.01;  Information 
Collection  Request:  National  Primary 
Drinking  Water  Regulation  for  Lead  and 
Copper  (Final  Rule);  OMB  No.  2040- 
0210;  on  09/19/2002  OMB  extended  the 
expiration  date  through  12/31/2002. 

EPA  ICR  No.  0940.16;  Ambient  Air 
QuaUty  Surveillance  in  40  CFR  part  58; 
OMB  No.  2060-0084;  on  09/19/2002 
OMB  extended  the  expiration  date 
through  12/31/2002. 
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EPA  ICR  No.  1813.02;  Final  Regional 
Haze  Rule;  0MB  No.  2060-0421;  on  09/ 
20/2002  0MB  extended  the  expiration 
date  through  12/31/2002.  _i 

Withdmwn  j 

EPA  ICR  No.  2036.01;  Superfund  De 
Minimis  Settlement  Reform  Survey;  was 
withdrawn  by  EPA  on  08/22/2002. 

EPA  ICR  No.  2037.01;  Superfund  PRP 
Oversight  Reform  Survey;  was 
withdrawn  by  EPA  on  08/22/2002. 

EPA  ICR  No.  2035.01;  Superfund 
Orphan  Share  Compensation  Reform 
Sujvey;  was  withdrawn  by  EPA  on  9/ 
22/2002. 

Disapproved 

EPA  ICR  No.  1842.03;  Notice  of  Intent 
for  Storm  Water  Discharges  Associated 
with  Construction  Activity  imder  an 
NPDES  General  Permit  (Proposed  Rule 
for  construction  and  Development); 
0MB  No.  2040-0188;  on  8/20/2002 
OMB  disapproved  the  ICR  for  the 
proposed  rule  and  continued  approval 
for  the  base  ICR  through  03/31/2003. 

Dated:  September  25,  2002. 
Oscar  Morales, 

Director.  Collection  Stmtegies  Division. 
[FR  Doc.  02-25303  Filed  10-3-02;  8:45  am) 

BILUNG  COOC  6560-50-P 


ENVIRONMErfTAL  PROTECTION 
AGENCY 

[ER-fRL-6633-«] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  September  09,  2002  Through 
September  13.  2002  pursuant  to  the 
Environmental  Review  Process  (ERP). 
under  Section  309  of  the  Clean  Air  Act 
and  Section  102(2)(c)  of  the  National 
Envirormiental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  564-7167  An 
explanation  of  the  ratings  assigned  to 
draft  environmental  impact  statements 
(EISs)  was  published  in  FR  dated  April 
12.  2002  (67  FR  17992). 

Draft  EISs  j 

ERP  No.  D-FHW-D40319-PA  Rating 
EC2.  Mon/Fayette  Transportation 
Project,  Improvements  from  PA-51  to  I- 
376  in  Monroeville  and  Pittsburg, 
Funding,  U.S.  Coast  Guard  Bridge 
Permit  and  US  Army  COE  Section  404 
Permit  Issuance.  Allegheny  Coimty.  PA. 

Summary:  EPA  expressed 
envirormiental  concern  regeirding 
avoidance  and  minimization  of  project 


impacts  to  community  and  natural 
resources.  NEPA  history  and  cumulative 
impacts  of  the  entire  expressway  should 
be  provided  in  addition  to  the 
development  of  an  acceptable  mitigation 
plan. 

ERP  No.  D-FHW-I40154-WY  Rating 
EC2,  US  287/26  Improvements  Project, 
Moran  Junction  to  12  miles  west  of 
Dubois  to  where  the  roadway  traverses 
thru  the  Bridger-Teton  and  Shoshone 
National  Forests  and  Grand  Teton 
National  Park,  NPDES  and  U.S.  Army 
COE  Section  404  Permits  Issuance. 
Teton  and  Fremont  Counties,  WY. 

Summary:  EPA  expressed 
environmental  concern  about  the 
selection  of  an  alternative  that  may  not 
be  the  least  damaging  practicable 
alternative  and  would  result  in  direct 
impacts  to  endangered  species  habitat 
and  wetlands. 

ERP  No.  DS-FHW-U0208-WA 
Rating  3,  Cross-Base  Highway  Project, 
Updated  Information  concerning  New 
Roadway  Construction  between  1-5  at 
the  Thome  Lane  Interchange  and  WA- 
7  at  176th  Street  South,  Major 
Investment  Study  (MIS)  and  US  Army 
COE  Section  404  Permit  Issuance,  Pierce 
County.  WA. 

Summary:  EPA  believes  that  the 
documentation  for  the  proposal  is 
inadequate.  Major  issues  include  the 
lack  of  a  detailed  mitigation  plan  and 
inadequate  analysis  and  disclosure  of 
information  regarding  project 
alternatives,  western  gray  squirrel 
habitat,  genetic  studies,  cumulative  and 
secondary  impacts  and  Environmental 
Justice. 

Final  EISs 

ERP  No.  F-DOE-L08060-00  Wallula 
Power  Project  and  Wallula-McNary 
Transmission  Line  Project,  Construction 
and  Operation.  1300  megawatt  (MW) 
Natural  Gas  Fired  Combustion  Gas 
Turbine  Facility  and  a  new  500-kilovolt 
(kV)  Transmission  Line  and  Upgrade  of 
the  McNary  Substation.  U.S.  COE 
Section  10  and  404  Permits,  Walla- 
Walla  Co..  WA  and  Umatilla  Co.,  OR. 

Summary:  No  formal  comment  letter 
was  sent  to  the  preparing  agency. 

Dated:  October  1,  2002. 
Joseph  C  Montgomery. 

Director.  NEPA  Compliance  Division  ^Office 

of  Federal  Activities. 

[FR  Doc.  02-25279  Filed  10-3-02;  8:45  am] 

BILUNG  CODE  6S60-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 


[ER-FRL-6633-7] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 

Activities,  General  Information  (202) 

564-7167  or  http://www.epa.gov/ 

compliance/nepa 

Weeldy  receipt  of  Environmental  Impact 
Statements 

Filed  September  23.  2002  Through 
September  27,  2002 

Pursuant  to  40  CFR  1506.9. 

EIS  No.  020404,  DRAFT  EIS.  COE.  AK, 
Akutan  Harbor  Navigation 
Improvements  Project,  Construction. 
National  Economic  Development  Plan 
(NED).  Bering  Sea.  City  of  Akutan, 
AK.  Comment  Period  Ends:  November 
18.  2002.  Contact:  Guy  R.  McConnell 
(907) 753-2614. 

EIS  No.  020405,  DRAFT  EIS,  FHW,  NH, 
Interstate  93  Improvements,  From 
Salem  to  Manchester,  IM-IR-93- 
1(174)0, 10418-C,  Funding,  NPDES 
and  COE  Section  404  Permits, 
Hillsborough  and  Rockingham 
Coimties,  NH,  Comment  Period  Ends: 
November  18,  2002,  Contact:  William 
F.  O'Donnell  (603)  228-3057. 

EIS  No.  020406,  DRAFT  EIS,  AFS,  IL, 
Kudzu  Eradication,  Proposal  to 
Eradicate  Known  Kudzu  Infestations 
in  the  Shawnee  National  Forest, 
Application  for  Herbicide  and 
Mechanical  Treatment,  Jackson, 
Alexander  and  Pope  Counties,  IL, 
Comment  Period  Ends:  December  3, 
2002.  Contact:  Tom  Neal  (618)  658- 
2111. 

Dated:  October  1 .  2002. 
Joseph  C.  Montgomery, 
Director,  NEPA  Compliance  Division,  Office 
of  Federal  Activities. 

[FR  Doc.  02-25280  Filed  10-3-02;  8:45  am] 
BNJJNG  CODE  6a60-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7389-8] 

Proposed  Settlement  Under  Section 
122(g)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  for  the 
Marina  Cllffs/Northwestem  Barrel 
Superfund  Site,  South  Milwaukee, 
Wisconsin 

agency:  Environmental  Protection 

Agency  ("EPA"). 

action:  Notice;  request  for  public 

comment  on  proposed  de  minimis 

settlement. 
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SUMMARY:  In  accordance  with  section 
122(i)(l)  of  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  of  1984.  as  amended 
("CERCLA"),  notification  is  hereby 
given  of  a  proposed  administrative 
agreement  concerning  the  Marina  Cliffs/ 
Northwestern  Barrel  hazardous  waste 
site  located  between  5th  Avenue  and 
Lake  Michigan  in  South  Milwaukee, 
Wisconsin  (the  "Site").  EPA  proposes  to 
enter  into  this  agreement  under  the 
authority  of  section  122(g)  and  107  of 
CERCLA.  Subject  to  review  and 
comment  by  the  public  pursuant  to  this 
notice,  the  agreement  has  been 
approved  by  the  United  States 
Eiepartment  of  Justice.  The  proposed 
agreement  has  been  executed  by  the 
following  de  minimis  parties:  Benjamin 
Moore  &  Co.;  Hydrite  Chemical  Co.; 
Pabst  Brewing  Company;  Raytheon 
Company;  and  SBC  Holdings,  Inc.  (f/k/ 
a  The  Stroh  Brewery  Company). 

Under  the  proposed  agreement,  the  de 
minimis  Settling  Parties  will  pay  a  total 
of  approximately  $261,410.45  which 
will  be  used  for  response  costs  incurred 
and  to  be  incurred  at  the  Site.  EPA 
incurred  response  costs  overseeing 
response  activities  conducted  to 
mitigate  an  imminent  and  substantial 
endangerment  to  human  health  or  the 
environment  present  or  threatened  by 
hazardous  substances  present  at  the 
Site. 

For  thirty  days  following  the  date  of 
publication  of  this  notice,  the  EPA  will 
receive  written  comments  relating  to 
this  proposed  agreement.  EPA  will 
consider  all  comments  received  and 
may  decide  not  to  enter  or  to  require 
modifications  to  this  proposed 
agreement  if  comments  disclose  facts  or 
considerations  which  indicate  that  the 
proposed  agreement  is  inappropriate, 
improper  or  inadequate. 
DATES:  Comments  on  the  proposed 
agreement  must  be  received  by  EPA  on 
or  before  November  4.  2002. 
ADDRESSES:  Comments  should  be 
addressed  to  the  Docket  Clerk.  U.S. 
Environmental  Protection  Agency. 
Region  5.  77  West  Jackson  Boulevard. 
Chicago.  Illinois.  60604-3590.  and 
should  refer  to:  In  the  Matter  of  Marina 
Cliffs/Northwestern  Barrel.  South 
Milwaukee,  Wisconsin.  U.S.  EPA 
Docket  No.  V-W-O2C-706. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  J.  Krueger.  U.S.  Environmental 
Protection  Agency.  Office  of  Regional 
Counsel.  C-14J.  77  West  Jackson 
Boulevard.  Chicago,  Illinois.  60604- 
3590.  (312)  886-0562. 

A  copy  of  the  proposed  administrative 
settlement  agreement  may  be  obtained 
in  person  or  by  mail  from  the  EPA's 


Region  5  Office  of  Regional  Counsel,  77 
West  Jackson  Boulevard,  Chicago. 
Illinois,  60604-3590.  Additional 
background  information  relating  to  the 
settlement  is  available  for  review  at  the 
EPA's  Region  5  Office  of  Regional 
Counsel. 

Authority:  The  Comprehensive 
Environmental  Response,  Compensation,  and 
Liability  Act,  as  amended,  42  U.S.C.  9601- 
9675. 

William  E.  Mono, 

Director,  Superfund  Division,  Region  5. 
[FR  Doc.  02-25301  Filed  10-3-02;  8:45  am] 

BILUNO  CODE  6660-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7389-7] 

Proposed  Amendment  to  Settlement 
Under  Sections  122(g)  and  122(h)  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  for  the  Marina  Cliffs/Northwestern 
Barrel  Superfund  Site,  South 
Milwaukee,  Wisconsin 

agency:  Environmental  Protection 
Agency  ("EPA"). 
ACTION:  Notice;  request  for  public 
comment  on  proposed  amendment  to  de 
minimis  settlement. 

SUMMARY:  In  accordance  with  section 
122(i)(l)  of  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  of  1984,  as  amended 
("CERCLA"),  notification  is  hereby 
given  of  a  proposed  amendment  to  an 
administrative  agreement  concerning 
the  Marina  Cliffs/Northwestern  Barrel 
hazardous  waste  site  located  between 
5th  Avenue  and  Lake  Michigan  in  South 
Milwaukee,  Wisconsin  (the  "Site").  The 
settlement  agreement,  issued  by  EPA  on 
September  21.  2001.  would  be  amended 
to  add  Mautz  Paint  Company  as  a  non- 
de  minimis  settling  party.  EPA  entered 
the  settlement  in  EPA  Docket  No  V-W- 
OlC-630  after  publishing  a  notice  and 
request  for  comments  in  the  Federal 
Register  on  May  10,  2001,  and 
reviewing  and  responding  to  the 
comments  it  received. 

Under  the  existing  agreement,  the  de 
minimis  settling  parties  paid  a  total  of 
approximately  $5.6  million  toward 
cleanup  costs  at  the  Site  to  resolve  fully 
their  liability  at  the  Site.  A  group  of  six 
non-de  minimis  settlors  agreed  to 
perform  the  remaining  removal  actions 
to  be  conducted  at  the  Site,  and  pay 
EPA's  costs  of  overseeing  these  removal 
actions.  After  the  settlement  was 
completed.  EPA  and  the  remaining  non- 
de  minimis  settling  parties  reached 


agreement  with  Mautz  Paint  Company 
to  add  that  company  as  an  additional 
non-de  minimis  settlor.  Adding  this 
party  to  the  settlement  will  not  alter  the 
obligations  of.  or  protections  received 
by.  the  de  minimis  parties. 

For  thirty  days  following  the  date  of 
publication  of  this  notice,  the  EPA  will 
receive  written  comments  relating  to 
this  proposed  agreement.  EPA  will 
consider  all  comments  received  and 
may  decide  not  to  enter  or  to  require 
modifications  to  this  proposed 
amendment  if  comments  disclose  facts 
or  considerations  which  indicate  that 
the  proposed  agreement  is 
inappropriate,  improper  or  inadequate. 

DATES:  Comments  on  the  proposed 
agreement  must  be  received  by  EPA  on 
or  before  November  4.  2002. 
ADDRESSES:  Comments  should  be 
addressed  to  the  Docket  Clerk,  U.S. 
Environmental  Protection  Agency, 
Region  5.  77  West  Jackson  Boulevard, 
Chicago,  Illinois,  60604-3590.  and 
should  refer  to:  In  the  Matter  of  Marina 
Cliffs/Northwestern  Barrel,  South 
Milwaukee,  Wisconsin,  U.S.  EPA 
Docket  No.  V-W-OlC-630. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  J.  Krueger,  U.S.  Environmental 
Protection  Agency,  Office  of  Regional 
Counsel,  C-14J.  77  West  Jackson 
Boulevard,  Chicago,  Illinois,  60604- 
3590,  (312)  886-0562. 

A  copy  of  the  proposed  amendment  to 
the  administrative  settlement  agreement 
may  be  obtained  in  person  or  by  mail 
fi-om  the  EPA's  Region  5  Office  of 
Regional  Counsel,  77  West  Jackson 
Boulevard.  Chicago,  Illinois,  60604- 
3590.  Additional  background 
information  relating  to  the  settlement  is 
available  for  review  at  the  EPA's  Region 
5  Office  of  Regional  Coimsel. 

Authority:  The  Comprehensive 
Environmental  Response.  Compensation,  and 
Liability  Act,  as  amended.  42  U.S.C.  9601- 
9675. 

Wendy  L.  Camey, 

Acting  Director,  Superfund  Division,  Region 

5. 

(FR  Doc.  02-25302  Filed  10-3-02;  8:45  am) 

wujNa  COOC  eaao-so-p 


FARM  CREDIT  ADMINISTRATION 

Farm  Credit  Administration  Board; 
Special  Meeting 

AGENCY:  Farm  Credit  Administration. 
SUMMARY:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(e){3)),  of 
the  special  meeting  of  the  Farm  Credit 
Administration  Board  (Board). 
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DATE  AND  TME:  The  Special  meetiiig  of 
the  Board  was  held  at  the  offices  of  the 
Farm  Credit  Adminiatration  in  McLean, 
Virginia,  on  September  26,  2002.  from 
3:30  p.m.  imtil  such  time  as  the  Board 
concluded  its  business. 
FOR  FURTHER  ^FORMATION  CONTACT: 
Jeanette  C.  Brinkley,  Acting  Secretary  to 
the  Farm  Credit  Administration  Board, 
(703)  883-4009,  TTY  (703)883-4056. 

ADDRESSES:  Farm  Credit 
Administration,  1501  Farm  Credit  Drive, 
McLean.  Virginia  22102-5090. 
SUPPt,.EMENTARY  INFORMATION:  This 
meeting  of  the  Board  was  open  to  the 
public  (limited  space  available).  The 
matter  considered  at  the  meeting  was: 

Open  Session  | 

•  New  Business — Other 

•  FY  2003  Revised  Budget  and  FY 
2004  Proposed  Budget. 

Dated:  October  1,2002. 
leanette  C.  Brinkley, 

Acting  Secretary,  Farm  Credit  Administration 
Board. 
(PR  Doc.  02-25369  Filed  10-2-02;  8:58  am] 

BIUJNO  CODE  67Q9-01-P 


FEDERAL  MARITIME  COMMISSION 

Sunshine  Act;  MMting 

AGENCY  HOUIMG  THE  MEETING:  Federal 
Maritime  Commission. 
FEDERAL  REGISTER  CITATION  OF  PREVIOUS 
announcement:  67  FR  61341. 
PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
THE  MEETING:  10  p.m.-October  2,  2002. 
CORRECTION:  The  correct  time  of  the 
meeting  is  10  a.m.  not  10  p.m. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Bryant  L.  VanBrakle,  Secretary,  (202) 
523-5725. 

Bryant  L.  VanBrakle. 

Secretary. 

IFR  Doc.  02-25364  Filed  10-1-02;  4:18  pm] 

MLUNG  CODE  C730-01-4I 


FEDERAL  COMMUNICATIONS 
COMMISSION  j 

En  Banc  Hearing  on  Steps  Toward 
Recovery  in  the  Telecommunications 
Industry 

agency:  Federal  Communications 
Commission.  i 

action:  Notice  of  mieeting. 


FEDERAL  MARITIME  COMMISSION 

Guidelines  for  Ensuring  and 
Maximizing  the  Quality,  Objectivity, 
Utility,  and  Integrity  of  information 
Disseminated  by  Federal  Agencies 

agency:  Federal  Maritime  Commission. 
action:  Notice  of  posting  of  final 
information  quality  guidelines. 


summary:  The  hearing  will  bring 
together  experts  from  the  financial 
commimity  and  academic  economists  at 
an  en  banc  hearing  to  conduct  a 
comprehensive  assessment  of  the 
current  state  of  the  telecommunications 
sector  and  to  discuss  steps  needed  to 
restore  its  financial  health. 

DATES:  The  meeting  will  be  held  on 
Monday,  October  7,  2002,  from  2  p.m. 
to  4  p.m. 

ADDRESSES:  The  meeting  will  be  held  in 
the  Commission  Meeting  Room,  Federal 
Communications  Commission,  445  12th 
St.  SW,  Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Pepper  at  (202)  418-2036  voice 
and  e-mail  rpeppei@fcc.gov. 

Robert  Pepper,  I 

Chief.  Office  of  Plans  and  Policy,  Federal 
Communications  Commission. 
(FR  Doc.  02-25220  Filed  10-3-02;  8:45  am) 
BNJJNG  0006  6712-01-* 


SUMMARY:  Pursuant  to  section  515  of  the 
Treasury  and  General  Government 
Appropriations  Act  for  Fiscal  Year  2001 
(Pub.  L.  106-554, 114  Stat.  2763)  and 
guidelines  issued  by  the  Office  of 
Management  and  Budget,  the  Federal 
Maritime  Commission  ("Commission") 
is  posting  its  final  Information  Quality 
Guidelines  ("Guidelines")  on  its  website 
at  http://www.fmc.gov. 
DATES:  Effective  October  1,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bryant  L.  VanBrakle,  Secretary,  Federal 
Maritime  Commission,  800  North 
Capitol  Street,  NW.,  Room  1046, 
Washington,  DC  20573-0001,  E-mail: 
secretary@fmc.gov. 

Bryant  L.  VanBrakle, 

Secretary. 

(FR  Doc.  02-25249  Filed  10-3-02;  8:45  am] 

BRUNO  COOE  6730-01-M 


considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  October 
21,  2002. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (Julie  Stackhouse,  Vice 
President)  90  Hennepin  Avenue, 
Minneapolis,  Minnesota  55480-0291: 
1.  Robert  B.  Whitlock,  Minneapolis, 
Minnesota,  Jonathan  H.  Berg,  M.D., 
Northwood,  North  Dakota,  and  Marie 
Gillespie,  LaGrange  Park,  Illinois;  as 
trustees  of  the  Lake  Bank  Shares,  Inc.. 
Employee  Stock  Ownership  Plan, 
Emmons,  Minnesota,  and  thereby 
indirectly  control  Lake  Bank  Shares, 
Inc.,  Emmons,  Minnesota  and  its 
subsidiaries.  Security-flank  of 
Minnesota,  Albert  Lea,  Miimesota,  and 
First  State  Bank  of  Emmons,  Emmons. 
Minnesota. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  30,  2002. 
Roliert  deV.  Frierson. 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  02-25215  Filed  10-3-02;  8:45  am] 
BNJJNG  COOE  6210-01-S 


FEDERAL  RESERVE  SYSTEM 

Change  in  Banic  Control  Notices; 
Acquisition  of  Shares  of  Bank  or  Bank 
Hokling  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 


FEDERAL  RESERVE  SYSTEM 

Formattons  of,  Acquisitions  by,  and 
Mergers  of  Bank  Hokling  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
piu'suant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as'well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  Xhe  standards  enmnerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
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a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
bora  the  National  Information  Center 
Web  site  at  www.fftec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  October  30, 
2002. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Sue  Costello.  Vice  President)  1000 
Peachtree  Street,  NE.,  AUanta,  Georgia 
30309-4470: 

1.  Hazlehurst  Investors,  Inc., 
Hazlehurst,  Georgia;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Bank  of 
Hazlehurst,  Hazlehurst,  Georgia. 

2.  Synovus  Financial  Corp., 
Colimibus,  Georgia;  to  merge  with 
United  Financial  Holdings,  Inc.,  and 
thereby  indirectly  acquire  United  Bank 
and  Trust  Company,  both  of  St. 
Petersburg,  Florida,  and  United  Bank  of 
the  Gulf  Coast,  Sarasota,  Florida. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri 
63166-2034: 

1.  Mercantile  Bancorp,  Inc.,  Quincy, 
Illinois;  to  acquire  up  to  an  additional 
9.14  percent,  for  a  total  of  29  percent  of 
New  Frontier  Bancshares,  Inc.,  Saint 
Charles,  Missouri,  and  thereby 
indirectiy  acquire  New  Frontier  Bank, 
Saint  Charles  Missouri. 

Board  of  Governors  of  the  Federal  Reserve 
System,  Septemlser  30.  2002. 

Robert  deV.  Frierson, 

Depu  ty  Secretary  of  the  Board. 

[FR  Doc.  02-25214  Filed  10-3-02;  8:45  am] 

BILUNG  COOE  6210-01-8 


GENERAL  SERVICES 
ADMINISTRATION 

Govemmentwide  Per  Diem  Advisory 
Board  •     < 

AGENCY:  Office  of  Govemmentwide 

Policy,  GSA. 

ACTXm:  Notice  of  meeting. 

SUMMARY:  Notice  is  hereby  given  that 
the  Govemmentwide  Per  Diem  Advisory 
Board  will  hold  an  open  meeting  from 
8:30  a.m.  to  4  p.m.  on  Thursday, 
October  17,  2002.  The  meeting  will  be 
held  at  The  Crystal  Qty  Marriott,  1999 
Jefferson  Davis  Highway,  Arlington,  VA 


22202.  This  meeting  is  open  to  the 
public.  Members  of  the  public  who  wish 
to  file  a  written  statement  with  the 
Board  may  also  be  permitted  5  minutes 
for  summary  oral  presentations  at  this 
meeting,  assimiing  GSA  receives  a 
written  copy  c/o  Rob  Miller,  Designated 
Federal  Officer  (MTT),  General  Services 
Administration,  1800  F  St.,  NW  Room 
1221B,  Washington,  DC  20405,  or  via 
email  at  robl.miller@gsa.gov  of  any  such 
oral  presentation  not  later  than  5  p.m. 
(ET)  October  11,  2002. 

Purpose:  To  review  the  current 
process  and  methodology  that  is  used  by 
GSA's  Office  of  Govemmentwide  Policy 
to  determine  the  per  diem  rates  for 
destinations  within  the  continental' 
United  States  (CONUS).  and  to  provide 
advice  on  best  practices  for  a  Federal 
lodging  program.  The  Board  will  receive 
preliminary  recommendations  for 
improving  the  per  diem  process,  and 
identifying  best  practices  for  a 
Govemmentwide  lod^in^  program. 

For  security  and  buildup  access:  (1) 
ADA  accessible  facility;  (2)  public 
seating  may  be  limited. 
FOR  FURTHER  INFORMATION  CONTACT:  Rob 
Miller  (202)  501-4621,  Designated 
Federal  Officer,  or  Joddy  Gamer  (202) 
501-4857,  Per  Diem  Program  Manager, 
General  Services  Administration.  Also, 
inquiries  may  be  sent  to 
robl.miller@gsa.gov. 

Dated:  September  27,  2002. 
Becky  Rhodes, 

Deputy  Associate  Administrator,  Office  of 
Transportation  and  Personal  Property. 
[FR  Doc.  02-25240  Filed  10-3-02;  8:45  am] 
BILIJNO  COOe  0a20-14-M 


GENERAL  SERVICES 
ADMINISTRATION 

Presidsnt's  Homeland  Security 
Advlaory  Council 

AGENCY:  Office  of  Govemmentwide 

Policy,  General  Services 

Administration. 

ACTION:  Notice  of  Federal  Advisory 

Committee  meeting. 

summary:  The  President's  Homeland 
Security  Advisory  Coimcil  (PHSAC  or 
Council)  will  meet  in  closed  session  on 
Monday,  October  21,  2002,  in 
Washii^on.  DC.  The  PHSAC  will  meet 
to  receive  briefings  on  sensitive 
homeland  security  matters  and  to 
review  and  discuss  the  draft  National 
Strategy  for  the  Physical  Protection  of 
Critical  Infrastructures  and  Key  Assets. 
Objectives:  The  President's  Homeland 
Security  Advisory  Council  was 
established  by  Executive  Order  13260 
(67  FR  13241,  March  21,  2002).  The 


objectives  of  the  PHSAC  are  to  provide 
advice  and  recommendations  to  the 
President  of  the  United  States  through 
the  Assistant  to  the  President  for 
Homeland  Seciuity  on  matters  relating 
to  homeland  security. 

Basis  for  Closed  Meeting:  In 
accordance  with  section  10(d)  of  the 
Federal  Advisory  Committee  Act 
(FACA).  Public  Law  92-463,  as 
amended  (5  U.S.C.  App.),  it  has  been 
determined  that  this  PHSAC  meeting 
concerns  matters  sensitive  to  homeland 
seciuity  within  the  meaning  of  5  U.S.C. 
552b(c)(7)  and  (9)(B)  and  that, 
accordingly,  the  meeting  will  be  closed 
to  the  public. 

Public  Comments:  Members  of  the 
public  who  wish  to  file  a  written 
statement  with  the  PHSAC  may  do  so  by 
mail  to  Mr.  Charles  Howton  at  the 
following  address:  President's 
Homeland  Security  Advisory  Council, 
U.S.  General  Services  Administration 
(GSA/MC,  Room  G-230).  1800  F  St., 
NW..  Washington.  DC  20405.  Comments 
also  may  be  sent  to  Charles  Howton  by 
e-mail  at  charles.howton@gsa.gov,  or  by 
facsimile  (FAX)  to  (202)  273-3559. 

Dated:  October  1.  2002. 

fames  L.  Dean, 

Director,  Committee  Management  Secretariat, 
Office  of  Govemmentwide  Policy,  General 
Services  Administration. 

[FR  Doc.  02-25276  Filed  10-3-02;  8:45  am) 
BIUINO  COOE  6nO-34-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Notice  of  Award  of  Non-Competitive 
Grant 

AGENCY:  Administration  for  Native 
Americans,  ACF,  DHHS. 
ACTION:  Notice. 

summary:  Notice  is  hereby  given  that 
ACF  is  considering  awardi^  FY  2002 
ANA  grant  funds  without  competition 
to  the  Chickasaw  Nation  for  a  12  month 
project  in  the  amount  of  $150,000.  The 
project  period  would  begin  September 
30,  2002  and  end  September  29,  2003. 
This  award  will  be  made  to  the 
Chickasaw  Nation  to  provide  Federal 
support  for  the  integration  of  Tribal, 
State  and  regional  resoiut:es  to  offer 
services  that  will  provide  the  skills  and 
knowledge  needed  to  sustain  healthy 
families  and  marriages. 

The  Chickasaw  Nation's  Strong 
Family  Project  is  designed  to  eliminate 
the  fragmentation  of  sehrices  and 
integrate  community  services  that 
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impact  couples,  youth  and  families  such 
as  the  tribal  court  system  and  other 
family  services,  as  well  as  partner  with 
the  State's  Oklahoma  Marriage  Initiative 
for  training  of  tribal  staff. 

Statutory  Authority:  This  award  will  be 
made  pursuant  to  the  Native  American 
Programs  Act.  as  amended.  42  U.S.C.  2991  et 
seq. 

ADDRESSES:  Interested  parties,  including 
qualified  organizations  which  would  be 
interested  in  competing  for  the  funding 
if  a  competition  were  held,  should  write 
to:  Sharon  G.  McCully,  Administration 
for  Native  Americans,  Administration 
for  Children  and  Families,  370  L'Enfant 
Promenade  SW..  Aerospace  Center  8th 
Floor  West.  Washington,  DC  20447. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  G.  McCully.  ANA,  at  1-877- 
922-9262. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  93612.  ANA) 

Dated:  September  27.  2002. 
Sharon  G.  McCully, 

Acting  Deputy  Commissioner.  Administration 
for  Native  Americans. 

[FR  Doc.  02-25273  Filed  10-3-02;  8:45  am] 
BILLING  CODE  4184-01-M 


Phone:  301-443-9923,  Fax:  301-443- 
8280. 

Dated:  October  1,  2002. 
Nathan  Stinson.  Jr., 

Deputy  Assistant  Secretary  for  Health. 

(PR  Doc.  02-25250  Filed  1O-3-02:  8:45  am] 

BNJJNG  CODE  41SO-29-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Notice  of  Meeting  of  ttw  Advisory 
Committee  on  Minority  Health 

AGENCY:  Department  of  Health  and 
Human  Services,  Office  of  the  Secretary, 
Office  of  Pubic  Health  and  Science, 
Office  of  Minority  Health. 
ACTION:  Notice. 

SUMMARY:  The  Advisory  Committee  on 
Minority  Health  will  meet  to  discuss 
racial  and  ethnic  disparities  in  health, 
as  well  as  other  related  issues.  This 
meeting  is  open  to  the  public.  There 
will  be  an  opportunity  for  public 
comment,  which  will  be  limited  to  five 
minutes  per  speaker.  Individuals  who 
would  like  to  submit  written  statements 
should  mail  or  fax  their  comments  to 
the  Office  of  Minority  health  at  least  two 
business  days  prior  to  the  meeting. 
DATES:  The  Advisory  Committee  on 
Minority  Health  will  meet  on  Thiu'sday, 
October  17,  2002  from  9  a.m.  to  5  p.m. 
and  on  Friday,  October  18,  2002  from 
8:30  a.m.  till  noon. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Holiday  Inn  Georgetown,  Mirage  I 
Room,  2101  Wisconsin  Avenue,  NW., 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Sheila  P.  Merriweather,  Rockwall  II 
Building,  5515  Security  Lane,  Suite 
1000,  Rockville,  Maryland  20852. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

[Documei^  Identifiers:  CMS-377/378/R-54, 
CMS-359^6(VR-55] 

Agency  information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Centers  for  Medicare  and 
Medicaid  Services,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
_  Health  Care  Financing  Administration 
(HCFA)),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden:  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
biuden. 

(1.)  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Request  for 
Certification,  CMS-377  and  the 
Ambulatory  Surgical  Center  Survey 
Report  Form,  CMS-378  and  CMS-R- 
0054  Supporting  Regulations  Contained 
in  42  CFR  416.1  thru  416.49;  Fonn  No.: 
CMS-O377/0378/R-O054  (OMB#  0938- 
0200);  Use:  The  ASC  request  for 
certification  form  is  utilized  as  an 
application  for  facilities  wishing  to 
participate  in  the  Medicare  program  as 
an  ASC.  This  form  initiates  the  process 
of  obtaining  a  decision  as  to  whether  the 
conditions  of  coverage  are  met.  It  also 
promotes  data  retrieval  from  the  Online 
Data  Input  Edit  (ODIE  system,  a 


subsystem  of  the  Online  Survey 
Certification  and  Report  (OSCAR) 
system  by  CMS  Regional  Offices  (RO)). 
The  ASC  report  form  is  an  instrument 
used  by  the  State  survey  agency  to 
record  data  collection  in  order  to 
determine  supplier  compliance  with 
individual  conditions  of  coverage  and  to 
report  it  to  the  Federal  government.  The 
form  is  primarily  a  coding  worksheet 
designed  to  facilitate  data  reduction  and 
retrieval  into  the  ODIE/OSCAR  system 
at  the  CMS  ROs.  This  form  includes 
basic  information  on  compliance  [i.e., 
met,  not  met  and  explanatory 
statements)  and  does  not  require  any 
descriptive  information  regarding  the 
survey  activity  itself;  Frequency: 
Annually;  Affected  Public:  State,  Local, 
or  Tribal  Government;  Number  of 
Respondents:  2,798;  Total  Annual 
Responses:  2,798;  Total  Annual  Hours: 
2,100. 

(2.)  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Tide  of 
Information  Collection:  Comprehensive 
Outpatient  Rehabilitation  Facility 
(CORF)  Eligibility  and  Survey  Forms 
and  Information  Collection 
Requirements  in  42  CFR  485.56,  485.58. 
485.60,  485:64,  485.66,  410.105;  Form 
NO..CMS-0359/0360/R-O055  (OMB# 
0938-0267);  Use:  hi  order  to  participate 
in  the  Medicare  program  as  a  CORF, 
providers  must  meet  federal  conditions 
of  participation.  The  certification  form 
is  needed  to  determine  if  providers  meet 
at  least  prelimineuy  requirements.  The 
survey  form  is  used  to  record  provider 
compliance  with  the  individual 
conditions  and  report  findings  to  CMS; 
Frequency:  Annually;  Affected  Public: 
State,  Local,  or  Tribal  Government; 
Number  of  Respondents:  556;  Total 
Annual  Responses:  556;  Total  Annual 
Hours:  264,877. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS's  Web  site 
address  at  http://www.hcfa.gov/Tegs/ 
prdact95.htm,  or  e-mail  your  request, 
including  your  address,  phone  number, 
OMB  number,  and  CMS  document 
identifier,  to  Paperwork@hcfa.gov,  or 
call  the  Reports  Clearance  Office  on 
(410)  786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  CMS  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
CMS,  Office  of  Strategic  Operations  and 
Regulatory  Affairs,  Division  of 
Regulations  Development  and 
Issuances,  Attention:  Dawn  Willinghan. 
Room  N2-14-26.  7500  Security 
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Boulevard,  Baltimore,  Maryland  21244- 
1850. 

Dated:  September  26.  2002. 
John  P.  Burke,  ID, 

Paperwork  Reduction  Act  Team  Leader,  CMS 
Reports  Clearance  Officer,  Office  of  Strategic 
Operations  and  Strategic  Affairs,  Division  of 
Regulations  Development  and  Issuances. 

[FR  Doc.  02-25218  Filed  10-3-02;  8:45  am) 
BMXMG  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

[Document  Identifier:  CMS-10064.  CMS- 
416] 

Agency  Information  Collection 
Acth^Hles:  Submission  for  OMB 
Review;  Comment  Request 

AGENCY:  Centers  for  Medicare  and 
Medicaid  Services. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
btirden. 

(1.)  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Minimum  Data 
Set  (MDS)  for  Swing  Bed  Hospitals  and 
Supporting  Regulations  in  42  CFR, 
Sections  413.337  and  483.20;  Form  No.: 
CMS-10064  {OMB#  0938-0872);  Use: 
We  are  requesting  re-approval  of 
resident  assessment  information  that 
swing  bed  hospitals  are  required  to 
submit  as  described  at  42  CFR  483.20  in 
the  manner  necessary  to  administer  the 
payment  rate  methodology  described  in 
42  CFR  413.337;  Frequency:  Other:  Days 
5, 14,  30,  60  &  90  of  stay;  Affected 
Public:  Not-for-profit  institutions,  and 


State,  Local  or  Tribal  Government; 
Number  of  Respondents:  1,250;  Total 
Annual  Responses:  156,480;  Total 
Annual  Hours:  132,360. 

(2.)  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Annual  Early 
and  Periodic  Screening,  Diagnostic,  and 
Treatment  Services  (EPSDT)    , 
Participation  Report  and  Supporting 
Regulations  in  42  CFR  441.60;  Form 
No.:  CMS-416  (OMB#  0938-0354);  Use: 
States  are  required  to  submit  an  annual 
report  on  the  provision  of  EPSDT 
services  to  CMS  pursuant  to  section 
1902(a)(43)  of  the  Social  Security  Act. 
These  reports  provide  CMS  with  data 
necessary  to  assess  the  effectiveness  of 
State  EPSDT  programs.  It  is  also  helpful 
in  developing  trend  patterns,  national 
projections,  responding  to  inquiries,  and 
determining  a  State's  results  in 
achieving  its  participation  goal; 
Frequency:  Annually;  Affected  Public: 
State,  Local  or  Tribal  Government; 
Number  of  Respondents:  56;  Total 
Annual  Responses:  56;  Total  Annual 
Hours:  1,568. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS  Web  site 
address  at  http://www.hcfa.gov/regs/ 
prdact95.htm,  or  e-mail  your  request, 
including  your  address,  phone  number, 
OMB  number,  and  CMS  document 
identifier,  to  Paperwork®hcfa.gov,  or 
call  the  Reports  Clearance  Office  on 
(410)  786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collection^  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  desk  officer:  OMB  Human 
Resources  and  Housing  Branch, 
Attention:  Brenda  Aguilar,  New 
Executive  Office  Building,  Room  10235, 
Washington.  DC  20503. 

Dated:  September  26.  2002. 
John  P.  Burke,  m. 

Paperwork  Reduction  Act  Team  Leader,  CMS 
Reports  Clearance  Officer,  Office  of  Strategic 
Operations  and  Regulatory  Affairs,  Division 
of  Regulations  Development  and  Issuances. 
[FR  Doc.  02-25217  Filed  10-3-02;  8:45  am) 
aiuiNQ  cooe  412o-(»-p 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  02N-0418] 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request;  Adverse 
Experience  Reportlrtg  for  Licensed 
Biological  Products;  and  Ger>eral 
Records 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACnON:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
PRA),  Federal  agencies  are  required  to 
publish  notice  in  the  Federal 
Registerconceming  each  proposed 
collection  of  information,  including 
each  proposed  extension  of  an  existing 
collection  of  information,  and  to  allow 
60  days  for  public  comment  in  response 
to  the  notice.  This  notice  solicits 
comments  on  the  information  collection 
requirements  relating  to  FDA?s  adverse 
experience  reporting  (AER)  for  licensed 
biologicalproducts,  and  general  records 
associated  with  the  manufacture  and 
distribution  of  biological  products. 
DATES:  Submit  written  or  electronic 
comments  on  the  collection  of 
information  by  December  3,  2002. 
ADDRESSES:  Submit  electronic 
comments  on  the  collection  of 
information  to  http:// 
www.accessdata.fda.gov/scripts/oc/ 
dockets/edockethome.cfm.  Submit 
written  comments  on  the  collection  of 
information  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061.  Rockville,  MD  20852.  All 
documents  should  be  identified  with 
the  docket  number  found  in  brackets  in 
the  heading  of  this  document. 
FOR  FURTHER  INFORMATKW  CONTACT: 
JonnaLynn  P.  Capezzuto.  Office  of 
Information  Resources  Management 
(HFA-250).  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-4659. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  (44  U.S.C.  3501-3520),  Federal 
agencies  must  obtain  approval  from  the 
Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  request 
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or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  the  PRA  (44 
U.5.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60--day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information, 
including  each  proposed  extension  of  an 
existing  collection  of  information, 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement,  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  set  forth  in  this  document. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
when  appropriate,  and  other  forms  of 
information  technology. 

Adverse  Experience  Reporting  for 
Licensed  Biological  Products;  and 
General  Records— 21  CFR  Part  600 
(OMB  Control  Nuidber  0910-0308)— 
Extension 

Under  the  Public  Health  Service  Act 
(42  U.S.C.  262),  FDA  is  required  to 
ensure  the  marketing  of  only  those 
biological  products  that  are  safe  and 
effective.  FDA  must,  therefore,  be 
informed  of  all  adverse  experiences 
occasioned  by  the  use  of  licensed 
biological  products.  FDA  issued  the 
AER  requirements  in  part  600  (21  CFR 
part  600)  to  enable  FDA  to  take  actions 
necessary  for  the  protection  of  the 
public  health  in  response  to  reports  of 
adverse  experiences  related  to  licensed 
biological  products.  The  primary 
purpose  of  FDA's  AER  system  is  to  flag 
potentially  serious  safety  problems  with 
licensed  biological  products,  focusing 
especially  on  newly  licensed  products. 
Although  premarket  testing  discloses  a 
general  safety  profile  of  a  new  drug's 
comparatively  common  adverse  effects, 
the  larger  and  more  diverse  patient 
populations  exposed  to  the  licensed 
biological  product  provides  the 
opportimity  to  collect  information  on 
rare,  latent,  and  long-term  effects. 
Reports  are  obtained  from  a  variety  of 


soiut:es,  including  patients,  physiciams, 
foreign  regulatory  agencies,  and  clinical 
investigators.  Information  derived  from 
the  adverse  experience  reporting  system 
contributes  directly  to  increased  public 
health  protection  because  such 
information  enables  FDA  to  recommend 
important  changes  to  the  product's 
labeling  (such  as  adding  a  new 
warning),  to  initiate  removal  of  a 
biological  product  from  the  market 
when  necessary,  and  to  assure  the 
manufacturer  has  taken  adequate 
corrective  action  if  necessary. 

The  regulation  in  §  600.80(c)(1) 
requires  the  licensed  manufacturer  to 
report  each  adverse  experience  that  is 
both  serious  and  unexpected,  regardless 
of  source,  as  soon  as  possible  but  in  any 
case  within  15  working  days  of  initial 
receipt  of  the  information.  Section 
600.80(e)  requires  licensed 
manufactxirers  to  submit  a  15-day  alert 
report  obtained  from  a  postmarketing 
clinical  study  only  if  there  is  a 
reasonable  possibility  that  the  product 
caused  the  adverse  experience.  Section 
600.80(c)(2)  requires  the  licensed 
manufacturer  to  report  each  adverse 
experience  not  reported  under 
paragraph  (c)(1)  at  quarterly  intervals, 
for  3  years  from  the  date  of  issuance  of 
the  product  license,  emd  then  at  aimual 
intervals.  The  majority  of  the  periodic 
reports  will  be  submitted  aimually  since 
a  large  percentage  of  the  current 
licensed  biological  products  have  been 
licensed  longer  than  3  years.  Section 
600.80(i)  requires  the  licensed 
manufacturer  to  maintain  for  a  period  of 
10  years  records  of  all  adverse 
experiences  known  to  the  licensed 
manufacturer,  including  raw  data  and 
any  correspondence  relating  to  the 
adverse  experiences.  Section  600.81 
requires  the  licensed  manufacturer  to 
submit  information  about  the  quantity 
of  the  product  distributed  under  the 
product  license,  including  the  quantity 
distributed  to  distributors  at  an  interval 
of  every  6  months.  The  semiannual 
distribution  report  informs  FDA  of  the 
quantity,  the  lot  niunber,  and  the  dosage 
of  different  products.  Section  600.90 
requires  a  licensed  manufacturer  to 
submit  a  waiver  request  with  supporting 
documentation  when  asking  for  waiving 
the  requirement  that  applies  to  them 
under  §§  600.80  and  600.81. 

Manufacturers  of  biological  products 
for  human  use  must  keep  records  of 
each  step  in  the  manufacture  and 
distribution  of  products  including 
recalls  of  the  product.  The 
recordkeeping  requirements  serve 
preventative  and  remedial  purposes. 
These  requirements  establish 


accoimtability  and  traceability  in  the 
manufactiue  and  distribution  of 
products,  and  enable  FDA  to  perform 
meaningful  inspections. 

Section  600.12  requires  that  all 
records  of  each  step  in  the  manufactiire 
and  distribution  of  a  product  be  made 
and  retained  for  no  less  than  5  years 
after  the  records  of  manufacture  have 
been  completed  or  6  months  after  the 
latest  expiration  date  for  the  individual 
product,  whichever  represents  a  later 
date.  In  addition,  records  of  sterilization 
of  equipment  and  supplies,  animal 
necropsy  records,  and  records  in  cases 
of  divided  manufacturing  of  a  product 
are  required  to  be  maintained.  Section 
600.12(b)(2)  requires  complete  records 
to  be  maintained  pertaining  to  the  recall 
from  distribution  of  any  product. 

Respondents  to  this  collection  of 
Information  are  manufacturers  of 
biological  products.  Under  table  1  of 
this  document,  the  number  of 
respondents  is  based  on  the  estimated 
number  of  manufacturers  that  submitted 
the  required  information  to  FDA  in  the 
year  2000  and  2001.  Based  on 
information  obtained  from  the  Center 
for  Biologies  Evaluation  and  Research's 
(CBER's)  database  system,  there  were 
approximately  95  licensed 
manufacturers.  This  number  excludes 
those  manufacturers  who  produce  blood 
and  blood  components  and  in-vitro 
diagnostic  licensed  products  because 
they  are  specifically  exempt  from  the 
regulations.  However,  not  all 
manufactiirers  may  have  any 
submissions  in  a  given  year  and  some 
may  have  multiple  submissions.  The 
total  annual  responses  are  based  on  the 
estimated  number  of  submissions 
received  annually  by  FDA.  There  were 
an  estimated  13,938  15-day  alert 
reports,  10,102  periodic  reports,  and  339 
distribution  reports  submitted  to  FDA. 
The  number  of  15-day  alert  report  for 
postmarketing  studies  as  stated  in 
§  600.80(e)  was  minimal  and  is  included 
in  the  total  number  of  15-day  alert 
reports.  FDA  received  an  average  of  12 
waiver  requests  under  §600.90,  of 
which  11  were  approved  for  exemption 
of  the  AER  requirements.  The  hours  per 
response  are  based  on  FDA's 
experience.  The  burden  hours  required 
to  complete  the  MedWatch  Form  for 
§  600.80(c)(1),  (e),  and  (f)  are  reported 
imder  OMB  control  number  0910-0291. 

FDA  estimates  the  burden  of  this 
information  collection  as  follows: 
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Table  1.— Estimated  Annual  Reporting  Burden^ 

21  CFR  Section 

No.  of  Respondents 

Annual  FrBqiiency 
per  Response 

Total  Annual 
Responses 

Hours  per  Response 

Total  Hours 

600.80(cK1)  and  (e) 

95 

146.72 

13,938 

1 

13.938 

600.80(c)(2) 

95 

106.34 

10,102 

28 

282,856 

600.81 

95 

3.57 

339 

1 

339 

600.90 

12 

1 

12 

1 

12 

Totals 

297,  145 

■  There  are  no  capitol  costs  or  operating  and  mainteriance  costs  associated  with  this  collection  of  information. 


Under  table  2  of  this  document,  the  ' 
number  of  respondents  is  based  on  the 
number  of  manufacturers  subject  to 
those  regulations.  Based  on  information 
obtained  &t)m  CBER?s  database  system, 
there  were  approximately  329  licensed 
manufacturers  of  biological  products. 
However,  the  nimiber  of  recordkeepers 


listed  for  §  600.12(a)  through  (e) 
excluding  paragraph  (b)(2)  is  estimated 
to  be  111.  This  number  excludes 
manufacturers  of  blood  and  blood 
components  because  their  burden  hours 
for  recordkeeping  have  been  reported 
under  §  606.160  in  OMB  control  number 
0910-0116.  The  total  annual  records  is 


based  on  the  annual  average  of  lots 
released  (6,747),  number  of  recalls  made 
(1,646)  and  total  number  of  AER  reports 
received  (24,040)  in  the  year  2000  and 
2001.  The  hours  per  record  are  based  on 
FDA's  experience. 

FDA  estimates  the  burden  of  this 
recordkeeping  as  follows: 


Table  2.— Estimated  Annual  Recordkeeping  Burden  ' 


21  CFR  Section 

No.  of  Record- 
keepers 

Annual  Frequency  of 
Recordkeeping 

Total  Annual 
Responses 

Hours  per  Record 

Total  Hours 

600.12 

111 

60.78 

6,747 

32 

215,904 

600.12(b)(2) 

329 

5.00 

1,646 

24 

39,504 

600.80(i) 

95 

253.05 

24,040 

1 

^4,040 

Totals 

279,448 

^There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


Dated:  September  27,  2002. 
Mai^aret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 
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BILLING  CODE  4ieO-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  02N-0112] 

Agency  information  Coiiaction 
Activities;  Announcemant  of  OMB 
Approval;  Regulations  Undar  tha 
Federal  Import  Mlllc  Act 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  collection  of  information  entitled 
"Regulations  Under  the  Federal  Import 
Milk  Act"  has  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  imder  the  Paperwork  Reduction 
Act  of  1995. 


FOR  FURTHER  INFORMATION  CONTACT: 

Peggy  Schlosburg,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1223. 

SUPPLEMENTARY  MFORMATKW:  In  the 
Federal  Register  of  July  18,  2002  (67  FR 
47388),  the  agency  announced  that  the 
proposed  information  collection  had 
been  submitted  to  OMB  for  review  and 
clearance  imder  44  U.S.C.  3507.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  OMB  has  now  approved  the 
information  collection  and  has  assigned 
OMB  control  number  0910-0212.  The 
approval  expires  on  September  30, 
2005.  A  copy  of  the  supporting 
statement  for  this  information  collection 
is  available  on  the  Internet  at  http:// 
www.fda.gov/ohrms/dockets. 

Dated:  September  27,  2002. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 

[FR  Doc.  02-25192  Filed  10-3-02;  8:45  am] 

BILLING  COOE  4ia0-01-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  02N-0062] 

Agency  Information  Coiiaction 
Activities;  AnrKMjncamant  of  OMB 
Approval;  Pranuirlwt  Notification  for  a 
New  Diatary  ingredient 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  collection  of  information  entitled 
"Premarket  Notification  for  New  Dietary 
Ingredient"  has  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act  of  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Schlosburg,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration.  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1223. 
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SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  June  10,  2002  (67  FR 
39728),  the  agency  announced  that  the 
proposed  information  collection  had 
been  submitted  to  0MB  for  review  and 
clearance  xuider  44  U.S.C.  3507.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  0MB  control 
niunber.  0MB  has  now  approved  the 
information  collection  and  has  assigned 
OMB  control  number  0910-0330.  The 
approval  expires  on  July  31,  2005.  A 
copy  of  the  supporting  statement  for  this 
information  collection  is  available  on 
the  Internet  at  http://www.fda.gov/ 
ohrms/ dockets. 

,    Dated:  September  27,  2002. 

Margaret  M.  Dotzel,    | 

Associate  Commissioner  for  Policy. 

(FR  Doc.  02-25194  Filfd  10-3-02;  8:45  am] 

BIIlUNG  code  4160-01-S    ! 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Docket  No.  01  D-0202{ 

Medical  Devices:  The  Least 
Burdensome  Provisions  of  the  FDA 
Modernization  Act  of  1997;  Concept 
and  Principles;  Availability 

agency:  Food  and  Drug  Administration, 
HHS.  1 

action:  Notice.         ' 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  the  final  guidance 
entitled  "The  Least  Burdensome 
Provisions  of  the  FDA  Modernization 
Act  of  1997:  Concept  and  Principles." 
This  final  guidance  discusses  the 
agency's  interpretation  of  the  least 
burdensome  provisions  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act). 
DATES:  Submit  written  or  electronic 
comments  on  the  guidance  at  any  time. 
General  comments  on  agency  guidance 
documents  are  welcome  at  any  time. 
ADDRESSES:  Submit  written  requests  for 
single  copies  on  a  3.5'  diskette  of  the 
guidance  document  entitled  "The  Least 
Burdensome  Provisions  of  the  FDA 
Modernization  Act  of  1997:  Concept  and 
Principles"  to  the  Division  of  Small 
Manufacturers,  International  and 
Consmner  Assistance  (HFZ-220),  Center 
for  Devices  and  Radiological  Health, 
Food  and  Drug  Administration,  1350 
Piccard  Dr.,  Rockville,  MD  20850.  Send 
two  self-addressed  adhesive  labels  to 
assist  that  office  in  processing  your 


request,  or  fax  your  request  to  301-443- 
8818. 

Submit  written  comments  concerning 
this  guidance  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville,  MD  20852. 
Comments  should  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  dociunent.  Submit 
electronic  conunents  to  http:// 
www.fda.gov/dockets/ecomments.  See 
the  SUPPLEMENTARY  INFORMATION  section 
for  information  on  electronic  access  to 
the  guidance. 

FOR  FURTHER  INFORMATK)N  CONTACT: 
Joanne  R.  Less,  Center  for  Devices  and 
Radiological  Health  (HFZ-403),  Food 
and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville,  MD  20850 
301-594-1190;  or  Leonard  Wilson, 
Center  for  Biologies  Evaluation  and 
Research  (HFM-25),  Food  and  Drug 
Administration,  Bldg.  29B,  rm.  5G07, 
1401  Rockville  Pike.  Rockville,  MD 
20852,  301-827-0373. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

A  central  purpose  of  the  Food  and 
Drug  Administration  Modernization  Act 
of  1997  (FDAMA)  was  to  ensure  the 
timely  availability  of  safe  and  effective 
new  products  that  would  benefit  the 
American  public.  While  Congress 
wanted  to  reduce  unnecessary  burdens 
associated  with  the  premarket  clearance 
and  approval  processes,  Congress  did 
not  lower  the  statutory  thresholds  for 
substantial.equivalence  or  reasonable 
assurance  of  safety  and  effectiveness.  To 
help  achieve  this  goal.  Congress  added 
section  513(i)(l)(D)  and  (a)(3)(D)(ii)  to 
the  act  (21  U.S.C.  360c(i))(l)(D)  and 
(a)(3)(D)(ii).  Specifically,  section 
513(i)(l)(D)  states: 

Whenever  the  Secretary  requests 
information  to  demonstrate  that  devices  with 
differing  technological  characteristics  are 
substantially  equivalent,  the  Secretary  shall 
only  request  information  that  is  necessary  to 
making  substantial  equivalence 
determinations.  In  making  such  request,  the 
Secretary  shall  consider  the  least 
burdensome  means  of  demonstrating 
substantial  equivalence  and  request 
information  accordingly. 
Section  513(a)(3)(D)(ii)  states  that: 

Any  clinical  data,  including  one  or  more 
well-controlled  investigations,  specified  in 
writing  by  the  Secretary  for  demonstrating  a 
reasonable  assurance  of  device  effectiveness 
shall  be  specified  as  a  result  of  a 
determination  by  the  Secretary  that  such  data 
are  necessary  to  establish  device 
effectiveness.  The  Secretary  shall  consider,  in 
consultation  with  the  applicant,  the  least 
burdensome  appropriate  means  of  evaluating 
device  effectiveness  that  would  have  a 
reasonable  likelihood  of  resulting  in 
approval. 


These  two  paragraphs  of  section  513 
of  the  law  contain  what  are  commonly 
referred  to  as  the  "least  burdensome 
provisions"  of  the  act.  CDRH  worked 
with  its  stakeholders  to  develop  an 
interpretation  of  the  least  biudensome 
provisions  that  woidd  accurately 
capture  Congress'  intent  and  that  could 
be  implemented  consistenUy  by  the 
agency  and  industry.  As  presented  in 
this  final  guidance,  the  agency  considers 
the  least  burdensome  concept  to  be  one 
that  could  affect  almost  all  premarket 
regulatory  activities,  including 
presubmission  meetings  with  industry, 
premarket  submissions,  and  the 
development  of  guidance  documents 
and  regiilations. 

The  level  1  draft  was  made  available 
in  the  Federal  Register  of  May  3,  2001 
(66  FR  22241),  and  the  90-day  comment 
period  for  the  draft  ended  on  August  1, 
2001.  While  almost  all  of  the  comments 
strongly  supported  the  guidance  and 
encouraged  full  implementation  of  it  as 
soon  as  possible,  several  conunents 
included  recommendations  for  the 
agency.  Specifically,  it  was 
recommended  that  FDA  develop  a 
training  program  for  its  staff  on  the  least 
burdensome  approach  as  well  as  ways 
to  assess  both  the  agency's  success  in 
implementing  the  principles  and 
industry's  satisfaction  with  FDA's 
incorporation  of  them  into  its  daily 
activities.  The  agency  agrees  with  these 
comments,  and  its  responses  to  them  are 
discussed  in  the  "Foreword"  of  the 
guidance. 

n.  Significance  of  Guidance 

This  guidance  is  being  issued 
consistent  with  FDA's  good  guidance 
practices  regulation  (21  CFR  10.115). 
The  guidance  represents  the  agency's 
ciirrent  thinking  on  the  least 
burdensome  provisions  of  the  act.  It 
does  not  create  or  confer  any  rights  for 
or  on  any  person  and  does  not  operate 
to  bind  FDA  or  the  public.  An 
alternative  approach  may  be  used  if - 
such  approach  satisfies  the  applicable 
statute  and  regulations. 

m.  Electronic  Access 

In  order  to  receive  "The  Least 
Burdensome  Provisions  of  the  FDA 
Modernization  Act  of  1997;  Concept  and 
Principles"  via  your  fax  machine,  call 
the  CDRH  Facts-On-Demand  system  at 
800-899-0381  or  301-827-0111  from  a 
touch-tone  telephone.  Press  1  to  enter 
the  system.  At  the  second  voice  prompt 
press  1  to  order  a  docimient.  Enter  the 
document  number  (1332)  followed  by 
the  pound  sign  (#).  Follow  the 
remaining  voice  prompts  to  complete 
your  request.  , 
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Persons  interested  in  obtaining  a  copy 
of  the  guidance  may  also  do  so  using  the 
Internet.  CDRH  maintains  an  entry  on 
the  Internet  for  easy  access  to 
information  including  text,  graphics, 
and  files  that  may  be  downloaded  to  a 
personal  computer  with  Internet  access. 
Updated  on  a  regular  basis,  the  CDRH 
home  page  includes  the  civil  money 
penalty  guidance  docimients  package, 
device  safety  alerts.  Federal  Register 
reprints,  information  on  premarket 
submissions  (including  lists  of  approved 
applications  and  manufacturers' 
addresses),  small  manufacturers' 
assistance,  information  on  video 
conferencing  and  electronic 
submissions.  Mammography  Matters, 
and  other  device-oriented  information. 
The  CDRH  home  page  may  be  accessed 
lit  http://www.fda.gov/cdrh. 

IV.  Comments 

Interested  persons  may,  at  any  time, 
submit  written  comments  regarding  this 
guidance  to  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061.  Rockville,  MD  20852.  Conunents 
should  be  identified  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document.  Submit  two 
copies  of  any  comments,  except  that 


individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  dociunent,  In  many 
cases,  comments  may  be  submitted 
electronically  at  http://www.fda.gov/ 
opacom/backgrounders/voice.html.  The 
guidance  dociunent  and  received 
conunents  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

Dated:  September  27.  2002. 
Margaret  M.  Dotzel, 
Associate  Commissioner  for  Policy. 
(FR  Doc.  02-25195  Filed  10-3-02;  8:45  am] 

BILUNQ  COM  4160-01-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Hsatth 

Proposed  Collection;  Comment 
Request;  NIH  Intramural  Research, 
Training  Award,  Program  Application 

summary:  In  compliance  with  the 
requirement  of  section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995, 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Office  of  the  Director,  the  National 


histitutes  of  Health  (NDi)  will  publish 
periodic  summaries  of  proposed 
projects  to  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval. 

Proposed  Collection 

Title:  NIH  Intramural  Research 
Training  Award,  Program  Application. 

Type  of  Information  Collection 
Request:  Revision/OMB  No.  0925-0299; 
3/31/2003. 

Need  and  Use  of  Information 
Collection:  The  proposed  information 
collection  activity  is  for  the  purpose  of 
collecting  data  related  to  the  availability 
of  Training  Fellowships  under  the  NIH 
Intramural  Research  Training  Award 
Program.  This  information  must  be 
submitted  in  order  to  received  due 
consideration  for  an  award  and  will  be 
used  to  determine  the  eligibility  and 
quality  of  potential  awardees. 

Frequency  of  Response:  On  occasion. 

Affected  Public:  Individuals  seeking 
Intramural  Training  award 
opportunities. 

Type  of  Respondents:  Postdoctoral, 
pre-doctoral,  post-baccalaureate, 
technical,  and  student  IRTA  applicants. 
There  are  no  capital  costs,  operating 
costs,  and/or  maintenance  cost  to  report. 


Type  of  respondent 


Postdoctoral  IRTA 

Predoctoral 

Postt)accalaureate  

Technical  IRTA  

Student  IRTA  

References  for  all  IRTA  categories 

Total  


Estimated 

number  of 

respondents 


1,375 
306 

793 

83 

3,800 

15,188 


21,545 


Estimated 
number  of 
responses 
per  re- 
spondent 


1.00 
1.00 
1.00 
1.00 
1.00 
1.00 


1.00 


Average  bur-  ! 

den  hours 
per  response  i 


1.00 
1.00 
1.00 
1.00 
1.00 
0.33 


0.5276862 


Estimated 
total  annual 
burden 
hours  re- 
quested 


1375 

306 

793 

83 

3.800 

5,012 


11,369 


Request  for  Comments 

Written  conunents  and/or  suggestions 
from  the  public  and  affected  agencies 
are  invited  on  one  or  more  of  the 
following  points:  (1)  Whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  The  accuracy  of  the  agency's 
estimate  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  Ways  to  enhance  the  quality,  utility, 
and  the  clarity  of  information  to  be 
collected;  and  (4)  Ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 


technological  collection  techniques  or 
other  forms  of  information  technology. 
FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  contact:  Edie  Bishop,     ^ 
Persormel  Management  Specialist, 
Office  of  Human  Resource  Management, 
OD,  NIH.  Building  31.  Room  B3C07.  31 
Center  Drive  MSC  2203.  Behtesda.  MD. 
20892-2203.  or  call  non-toll-free 
number  (301)  496-1443,  or  e-mail  your 
request,  including  your  address  to: 
Bishope@od.nih.gov. 

Comments  Due  Date:  Comments 
regarding  this  information  collection  are 
best  assured  of  having  their  full  effect  if 
received  within60  days  of  the  date  of 
this  publication. 


Dated:  September  26,  2002. 
Frederick  C.  Walker, 

Acting  Director  of  Human  Resources. 

(FR  Doc.  02-25230  Filed  10-3-02:  8:45  am) 

BNJJNO  COOC  414e-01-M 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Instltutss  of  Hoalth 

Envlronmsntal  Impact  Statsmsnt: 
Ravalli  County,  MT 

AGENCY:  National  Institutes  of  Health 

(NIH),  DHHS. 

ACTION:  Notice  of  intent. 

summary:  Department  of  Health  and 
Human  Services  (DHHS)  National 
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Institutes  of  Health  (NIH)  announces  its 
intent  to  prepare  an  environmental 
impact  statement  (EIS)  to  evaluate  a 
proposed  new  containment  laboratory 
on  ^e  campus  of  Rocky  Mountain 
Laboratories  (RML)  in  Hamilton, 
Montana.  This  EIS  is  being  prepared 
and  considered  in  accordance  with  the 
requirements  of  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969,  and  the  President's  Council  on 
Environmental  Quality  Regulations  (40 
CFR  parts  1500-1508). 
DATES:  A  public  scoping  meeting  will  be 
held  on  October  21,  2002  beginning  at 
7  pm  in  Hamilton,  Montana.  Comments 
on  the  scope  of  the  EIS  for  the  proposed 
project  should  be  received  no  later  than 
November  4,  2002.  To  ensure  that  the 
full  range  of  issues  related  to  this 
proposed  action  and  the  scope  of  this 
EIS  are  addressed,  comments  are  invited 
from  all  interested  parties,  including 
appropriate  Federal,  State,  and  local 
agencies,  and  private  organizations  and 
citizens.  Comments  and  questions 
should  be  directed  to  the  NIH  at  the 
address  listed  below. 
ADDRESSES:  The  scoping  meeting  will  be 
held  at  Hamilton  High  School, 
Commons  Room.  Comments  should  be 
addressed  to:  Valerie  Nottingham,  Chief, 
Pollution  Control  Section,  EPB,  ORS, 
National  Institutes  of  Health,  B13/2W64, 
9000  Rockville  Pike,  Bethesda, 
Maryland  20892.       | 
FOR  FURTHER  INFORMATION  CONTACT: 
Valerie  Nottingham,  Chief.  Pollution 
Control  Section,  EPB,  ORS,  National 
Institutes  of  Health,  B13/2W64.  9000 
Rockville  Pike,  Bethesda,  Maryland 
20892.  telephone:  301-496-7775. 
SUPPLEMENTARY  INFORMATION:  Rocky 
Mountain  Laboratories  (RML)  in 
Hamilton,  MT  is  one  of  the  oldest 
research  components  of  the  NIH,  and 
plays  a  key  role  in  the  nation's 
biomedical  research  program.  RML's 
mission  is  to  study  infectious  microbes 
that  cause  diseases  in  himians  and 
animals.  The  RML  campus  ciurently 
includes  Biosafety  Level  1,  2.  and  3 
laboratories  and  administrative  and 
support  areas.  The  lab  employs 
approximately  230  people. 

"The  Federal  Government  has 
approved  66.5  million  dollars  to  fund  a 
proposed  expansion  of  the  existing 
Rocky  Mountain  Laboratory  for 
biodefense  and  emerging  infectious 
diseases  research.  The  proposed 
expansion  includes  a  new  suite  of 
laboratories  designed  and  constructed  to 
the  maximum  biosafety  level,  Biosafety 
Level  4  (BSL-4). 

NIH  originally  determined  that  an 
Environmental  Assessment  should  be 


prepared  to  evaluate  whether  an  EIS 
was  needed  for  this  project.  A  public 
scoping/open  house  meeting  was  held 
on  July  15,  2002  at  the  Hamilton 
Conmiunity  Center  to  solicit  public 
comment  and  discussion  of  issues. 
Notification  of  the  meeting  was  via  local 
print  and  radio  media.  A  web  site  for 
comments  was  also  provided. 

After  review  of  public  comment  and 
information  collected  to  date,  NIH  has 
determined  that  an  EIS  should  be 
prepared  to  assess  potential  impacts  of 
the  proposed  project. 

The  proposed  action  is  to  construct 
and  operate  a  new  laboratory  building 
that  includes  BSL-4,  BSL-3,  and  BSI^ 
2  laboratories  and  administrative  and 
support  offices  for  all  of  the  associated 
activities.  In  addition,  upgrades  to  the 
RML  facility  infiastructiu^  including 
heating  and  cooling  facilities,  electrical 
service,  security,  and  emergency  power 
generation  will  be  made  to  support  the 
laboratory. 

Preliminary  alternatives  will  be 
considered  including  the  No  Action 
Alternative  under  which  the  new 
bcility  would  not  be  built. 

Authority:  42  U.S.C.  4321-4347  (National 
Environmental  Policy  Act). 

Dated:  September  27,  2002. 
Stephen  A.  Ficca, 

Associate  Director  for  Research  Services, 

National  Institutes  of  Health. 

(FR  Doc.  02-25233  Filed  10-3-02;  8:45  am) 

BILUNG  CODE  414O-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Office  of  the  Director,  National 
Institutes  of  Health;  Notice  of  Meeting: 
Scientific  Workshop— Menopausal 
Hormone  Therapy 

Notice  is  hereby  given  that  the  Office 
of  the  Director,  National  Institutes  of 
Health  (NIH),  Department  of  Health  and 
Human  Services,  will  convene  a 
workshop  on  October  23,  2002,  8:30 
'am-5  pm;  and  October  24,  2002,  8:30 
am-3:30  pm.  The  workshop  will  be  held 
at  the  Natcher  Conference  Center,  NIH, 
45  Center  Drive,  Bethesda,  Maryland 
20892. 

This  meeting  is  open  to  the  public. 
Advance  registration  and  evidence  of 
such  upon  arrival  are  required  as  seating 
is  limited.  Proceedings  will  be  videocast 
to  additional  conference  rooms  within 
the  Natcher  Conference  Center.  The 
meeting  will  be  webcast  at  http:// 
videocast.nih.gov/.  Individuals  who 
plan  to  attend  and  need  special 


assistance,  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  should  notify  the 
Contact  Person  listed  below  in  advance 
of  the  meeting. 

The  purpose  of  this  NIH  conference  is 
to  review  the  results  from  the  arm  of  the 
Women's  Health  Initiative  (WHI) 
clinical  trial  stud)ring  the  use  of 
combination  estrogen  and  progestin  in 
post-menopausal  women.  This  portion 
of  the  clinical  trial  was  halted  recently. 
The  workshop  will  place  the  results  of 
this  portion  of  the  trial  in  the  context  of 
other  completed  and  ongoing  Federally 
funded  research  on  menopausal 
combination  hormone  therapy  (HT).  It 
will  help  clinicians  and  patients 
understand  the  implications  of  ciirrent 
knowledge  on  decisions  regarding  short- 
and  long-term  use  of  HT.  In  addition, 
the  most  recent  information  from  the 
U.S.  Preventive  Services  Task  Force  on 
hormone  therapy  and  its  use  for  chronic 
disease  prevention  will  be  presented,  as 
will  recommendations  on  specific 
clinical  uses  of  HT  bom  professional 
organizations.  The  conference  will 
provide  information  about  alternatives^ 
for  HT  for  treatment  of  specific 
conditions  such  as  osteoporosis,  heart 
disease,  and  vasomotor  s)miptoms  that 
include  mood  and  sleep  disorders. 
Other  ongoing  studies  will  be  reviewed. 

Time  will  be  provided  for  public 
statements  to  be  presented  during  the 
second  day  of  the  workshop,  October 
24.  Any  registered  participant  may 
submit  a  statement  of  no  more  than  five 
double-spaced  typewritten  pages.  All 
statements  submitted  will  be  made 
available  as  handouts  during  the 
conference.  Due  to  time  constraints,  oral 
statements  will  be  accommodated  on  a 
first-come  first-served  basis,  and  will  be 
limited  to  three  minutes  each. 
Registration  forms  and  requests  to 
present  oral  statements  should  be  sent 
to  Ms.  Robin  Counts,  Courtesy 
Associates  Inc.,  2025  M  Street,  NW, 
Suite  800,  Washington,  DC,  20036.  To 
register  for  this  conference,  please  use 
the  online  registration  form  at  http:// 
www4.od.nih.gov/orwh/  or  contact  the 
Courtesy  Associates  HT  Conference  Line 
at  202-973-8673 

(HT@courtesyassoc.com)  by  October  14, 
2002. 

Dated:  September  26,  2002. 
Ruth  L.  Kirschstein, 
Deputy  Director,  NIH. 

[FR  Doc.  02-25231  Filed  10-3-02;  8:45  am) 
BtUJNG  CODE  414(M>1-P 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutas  of  Health 

NatkMMl  Eye  Institute;  Notice  of  Cloaed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will-be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  tinwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Eye  Institute 
Special  Emphasis  Panel  R03  Small  Grants  for 
Pilot  Research. 

Date:  November  14-15,  2002. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center,  Bethesda,  MD  20814. 

Contact  Person:  )eanette  M.  Hosseini,  PhD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Research,  National  Eye  Institute, 
Bethesda,  MD  20892,  (301)  451-2020. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.867,  Vision  Research, 
NaUonal  Institute  of  Health,  HHS) 

Dated:  September  27,  2002. 
La  Verne  Y.  Stringfield, 
Director,  Ofpce  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-25234  Filed  10-3-02;  8:45  am] 
BUJNG  COOE  4140-01-H 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting.  ^ 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b{c){6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  conunercial 
property  such  as  patentable  material. 


and  pmsonal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Heart.  Lung, 
and  Blood  Institute  Special  Emphasis  Panel 
Pulmonary  Training  Grants. 

Date:  November  12,  2002. 

Time:  8  a.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn— Chevy  Chase,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Roy  L.  White,  PhD. 
Scientific  Review  Administrator,  Review 
Branch,  Room  7192,  Division  of  Extramural 
Affairs,  National  Heart,  Lung,  and  Blood 
Institute,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  MSC  7924,  Bethesda,  MD 
20892, 301-435-0287. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233,  National  Center  for 
Sleep  Disorders  Research;  93.837,  Heart  and 
Vascular  Diseases  Research;  93.838,  Lung 
Diseases  Research;  93.839.  Blood  Diseases 
and  Resources  Research,  National  Institutes 
of  Health,  HHS) 

Dated:  September  27,  2002. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  02-25235  Filed  10-3-02;  8:45  am) 
HLUNQ  COOe  4140-01-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Conmiittee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel, 
Services  Research  Committee  Conflicts. 

Date:  October  16,  2002. 

Time:  12  pjn.  to  1  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  St.  Gregory  Hotel  &  Suites,  2033  M 
Steeet.  NW.,  Washington,  DC  20036-3305. 


Contact  Person:  Michael  J.  Kozak,  PhD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center, 
6001  Executive  Blvd.,  Room  6138,  MSC  9608, 
Bethesda.  MD  20892-9608,  301-443-6471, 
lcozaJa7T@i7iai7.ni7i.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel, 
PTSD. 
Date:  October  17,  2002. 
Time;  3  p.m.  to  5  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Neuroscience  Center,  National 
Institutes  of  Health,  6001  Executive  Blvd., 
Bethesda,  MD  20892,  (Telephone  Conference 
Call).  ' 

Contact  Person:  David  I.  Sommers.  PhD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center, 
6001  Executive  Blvd.,  Room  6144,  MSC  9606, 
Bethesda,  MD  20892-9606,  301-443-7861, 
dsominer5@mai7.m7i.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel, 
Treatments  for  Depression. 
Date:  October  31 ,  2002. 
Time:  11:30  a.m.  to  1:30  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Neuroscience  Center,  National 
Institutes  of  Health,  6001  Executive  Blvd., 
Bethesda.  MD  20892,  (Telephone  Conference 
Call). 

Contact  Person:  David  I.  Sommers.  PhD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health.  NIH,  Neuroscience  Center, 
6001  Executive  Blvd.,  Room  6144,  MSC  9606, 
Bethesda,  MD  20892-4606.  301-443-7861, 
dsommers@mail.nih  .gov. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel,  T32 
Institutional  Training  in  Social  Sciences  and 
Mental  Health. 
Date:  November  4,  2002. 
Time:  8:30  a.m.  to  5  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  8120  Wisconsin 
Avenue,  Bethesda.  MD  20814. 

Contact  Person:  Joel  Sherrill,  PhD. 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center, 
6001  Executive  Blvd.,  Room  6149,  MSC  9606, 
Bethesda,  MD,  20892-9606,  301-443-6102, 
jsherrill@;mail. nih.gov. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel, 
Minority  Development  and  Dissertation 
Awards. 
Date:  November  7,  2002. 
Time:  11  a.m.  to  5  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 
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Place:  Holiday  Inn,  8120  Wisconsin 
Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Peter  J.  Sheridan,  PhD. 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health.  NIH,  Neuroscience  Center, 
6001  Executive  Blvd..  Room  6142.  MSC  9606. 
Bethesda.  MD.  20892-9606,  301-443-1513. 
psherida@maU.nih.gov. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel, 
Treatment  for  Bulimia  Nervosa. 

Date:  November  8.  2002. 

Time:  10  a.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Neuroscience  Center,  6001 
Executive  Boulevard.  Rockville,  MD  20852, 
(Telephone  Conference  Call). 

Contact  Person:  David  I.  Sommers,  PhD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center, 
6001  Executive  Blvd.,  Room  6144,  MSC  9606, 
Bethesda,  MD  20892-9606,  301-443-7861. 
dsommers@mail.nih.gov. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel, 
Career  Awards  to  Develop  Treatments. 

Date:  November  8,  2002. 

Time:  3  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Neuroscience  Center,  6001 
Executive  Boulevard,  Rockville.  MD  20852 
{Telephone  Conference  Call). 

Contact  Person:  David  I.  Sommers,  PhD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center, 
6001  Executive  Blvd.,  Room  6144,  MSC  9606, 
Bethesda,  MD  20892-9606,  301-443-7861, 
dsommers@mail.nih.gov. 

"Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel, 
Treatment  for  Depressed  Latino  Youth. 

Date:  November  13.  2002. 

Time:  2  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Neuroscience  Center,  National 
Institutes  of  Health,  6001  Executive 
Boulevard,  Rockville,  MD  20852  (Telephone 
Conference  Call). 

Contact  Person:  David  I.  Sommers.  PhD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center, 
6001  Executive  Blvd.,  Room  6144,  MSC  9606. 
Bethesda,  MD  20892-9606,  301-443-7861, 
dsommers@mail.  nih  .gov. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel, 
Primary  Care  Interventions  for  Mental 
Health. 

Date:  November  13,  2002. 

Time:  4  p.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Neuroscience  Center.  National 
Institutes  of  Health,  6001  Executive 
Boulevard.  Bethesda,  MD  20892  (Telephone 
Conference  Call). 

Contact  Person:  David  I.  Sommers,  PhD, 
Scientific  Review  Administrator,  Division  of 


Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center, 
6001  Executive  Blvd.,  Room  6144,  MSC  9606, 
Bethesda,  MD  20892-9606,  301-443-7861, 
dsommers@mail.  nih  .gov. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel,  ~ 
Treatments  for  Bipolar  Illness. 

Date:  November  15,  2002.  • 

Time:  3  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Neuroscience  Center,  6001 
Executive  Boulevard,  Rockville,  MD  20852 
(Telephone  Conference  Call). 

Contact  Person:  David  I.  Sommers,  PhD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center, 
6001  Executive  Blvd.,  Room  6144,  MSC  9606, 
Bethesda,  MD  20892-9606,  301-443-7861, 
dsommers@mail.nih.gov. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel, 
Depression  in  Alzheimer's  Treatment. 

Date:  November  18,  2002. 

Time:  3  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Neuroscience  Center,  6001 
Executive  Boulevard,  Rockville,  MD  20852, 
(Telephone  Conference  Call). 

Contact  Person:  David  I.  Sommers,  PhD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH.  Neuroscience  Center. 
6001  Executive  Blvd.,  Room  6144,  MSC  9606. 
Bethesda.  MD  20892-9606,  301^43-7861. 
dsommers@mail.nih.gOV: 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel,  IP- 
RISP. 

Date:  November  19.  2002. 

Time:  9  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  8120  Wisconsin 
Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Heiuy  J.  Haigler,  PhD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center, 
6001  Executive  Blvd.,  Rm.  6150,  MSC  9608, 
Bethesda,  MD  20892-9608,  301/443-7216. 
hhaiglei^mail. nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242,  Mental  Health  Research 
Grants;  93.281,  Scientist  Development 
Award,  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award; 
93.282,  Mental  Health  National  Research 
Service  Awards  for  Research  Training, 
National  Institutes  of  Health,  HHS) 

Dated:  September  27,  2002. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  02-25236  Filed  10-3-02;  8:45  am) 

BajJNG  CODE  4140-01-H 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel  ZAll-AR-M-Jl:  NOT-02- 
023:  Biodefense  And  Emerging  Infectious 
Diseases. 

Date:  October  28,  2002. 

Time:  3:30'p.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications  and/or  proposals. 

Place:  6700  B  Rockledge  Dr.  Bethesda.  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Alec  Ritchie,  PhD, 
Scientific  Review  Administrator,  NIAID, 
DEA,  Scientific  Review  Program,  Room  2223, 
6700B  Rockledge  Drive,  MSC-7616,  Bethesda, 
MD  20892-7616,  301-496-2550 
ar266\v@nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy,  Immunology,  : 
and  Transplantation  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health,  HHS) 

September  27,  2002. 
La  Verne  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-25237  Filed  10-3-02;  8:45  am] 
BIUMG  CODE  414»-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Amended  Notice  of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  National  Institute  of 
Mental  Hesdth  Special  Emphasis  Panel, 
October  16,  2002,  8:30  a.m.  to  October 
17,  2002,  5  p.m.,  Governor's  House 
Hotel,  17th  &  Rhode  Island  Avenue. 
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NW.,  Washington,  DC,  20036  which  was 
published  in  the  Federal  Register  on 
September  13,  2002,  67  FR  178. 

The  meeting  will  be  held  on  the  same 
dates  at  the  St.  Gregory  Hotel  and 
Suites,  2033  M  Street,  NW., 
Washington,  DC  20036.  The  meeting 
will  end  at  1:30  p.m.  on  10/17/2002. 
The  meeting  is  closed  to  the  public. 

Dated:  September  27,  2002. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

(FR  Doc.  02-25238  Filed  10-3-02;  8:45  am) 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Notice  of  Listing  of  Members  of  the 
National  Institutes  of  Health's  Senior 
Executive  Service  Performance  Review 
Board  (PRB) 

The  National  Institutes  of  Health 
(NIH)  annoimces  the  persons  who  will 
serve  on  the  National  Institutes  of 
Health's  Senior  Executive  Service 
Performance  Review  Board.  This  action 
is  being  taken  in  accordance  with  Title 
5,  U.S.C,  Section  4314(c)(4),  which 
requires  that  members  of  performance 
review  boards  be  appointed  in  a  manner 
to  ensure  consistency,  stability,  and 
objectivity  in  performance  appraisals, 
and  requires  that  notice  of  the 
appointment  of  an  individual  to  serve  as 
a  member  be  published  in  the  Federal 
Register. 

The  following  persons  will  serve  on 
the  NIH  Performance  Review  Board, 
which  oversees  the  evjiluation  of 
performance  appraisals  of  NIH  Senior 
Executive  Service  (SES)  members: 
Mr.  Charles  Leasure,  Jr.  (Chair) 
Dr.  Robert  Balaban 
Dr.  Wendy  Baldwin     * 
Dr.  Milton  Com 
Dr.  Thomas  Gallagher 
Ms.  Maureen  Gormley 
Dr.  Michael  Gottesman 
Dr.  Marvin  Kalt 
Dr.  Thomas  Kindt 

Dr.  Ruth  Kirschstein  ' 

Mr.  Richard  Millstein 


Dr.  Richard  Nakamura 
Mr.  Donald  Poppke 
Mr.  Kenneth  Stith 

For  further  information  about  the  NIH 
Performance  Review  Board,  contact  the 
Office  of  Himian  Resoiuce  Management, 
Senior  and  Scientific  Employment 
Division,  National  Institutes  of  Health, 
Building  31/B3C08,  Bethesda.  Maryland 
20892,  telephone  (301)  496-1443  (not  a 
toll-free  number). 

Dated:  September  26.  2002. 
Ruth  L.  Kirschstein, 
Deputy  Director,  NIH. 
IFR  Doc.  02-25232  Filed  10-3-02;  8:45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Doclwt  No.  FR-4734-N-56] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  0MB: 
Monthly/Quarterly  Single  Family 
Delinquent  i-oan  Reporting 

agency:  Office  of  the  Chief  Information 
Officer,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  November 
4,  2002. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
approval  number  (2502-0060)  and 
should  be  sent  to:  Lauren  Wittenberg, 
OMB  Desk  Officer,  Office  of 
Management  and  Budget,  Room  10235, 
New  Executive  Office  Building, 
Washington,  DC  20503;  Fax  niunber 
(202)  395-6974;  e-mail 
Lauren_Wittenberg@omb.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Eddins,  Reports  Management 
Officer.  QDAM,  Department  of  Housing 


and  Urban  Development,  451  Seventh 
Street,  Southwest,  Washington,  DC 
20410;  e-mail  Wayne_Eddins@HUD.gov, 
telephone  (202)  708-2374.  This  is  not  a 
toll-fr«e  niunber.  Copies  of  the  proposed 
forms  and  other  available  documents 
submittwi  to  OMB  may  be  obtained 
&t}m  Mr.  Eddins. 

SUPPLEMENTARY  INFORMATION:  The 

Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  The  Notice 
lists  the  following  information:  (1)  The 
title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approval  number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;"(7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
•  niunber  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  MonthlyQuarterly 
Single  Family  Delinquent  Loan 
Reporting. 

OMB  Approval  Number:  2502-0060. 

Fonn  Numbers:  None. 

Description  of  the  Need  for  the 
Information  and  Its  Pmposed  Use: 
Information  is  collected  for  the 
evaluation  and  monitoring  of 
origination  and  servicing  performance 
by  HUD-approved  mortgagees.  Used  to 
identify  potential  areas  of  risk  to  the 
insurance  fund. 

Respondents:  Business  or  other  for- 
profit. 

Frequency  of  Submission:  Monthly 
and  quarterly. 

Reporting  Burden: 


Number  of  respondents 


Annual  responses 


Hours  per  response 


Burden  hours 


600 


9,600 


0.4 


4,200 
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Total  Estimated  Burden  Hours:  4,200 
Status:  Reinstatement,  with  change,  of 

previously  approved  collection  for 

whcih  approval  has  expired. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995.  44  U.S.C.  35,  as 
amended.  , 

Dated:  September  27.  2002. 
Wayne  Eddins, 

Departmental  Reports  Management  Officer, 
Office  of  the  Chief  Information  Officer. 
[FR  Doc.  02-25211  Filed  10-3-02;  8:45  am] 

BILUNG  COOE  4210-72-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Doclwt  No.  FR-4734-N-57] 

Notice  of  Submission  of  Proposed 
Infonnation  Collection  to  0MB: 
Assistance  Payment  Contract — Notice 
of  Termination,  Suspension,  or 
Reinstatement 

agency:  Office  of  the  Chief  Infonnation 
Officer,  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 


DATES:  Comments  Due  Date:  November 
4,  2002. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
approval  number  (2502-0094)  and 
should  be  sent  to:  Lauren  Wittenberg, 
OMB  Desk  Officer,  Office  of 
Management  and  Budget,  Room  10235, 
New  Executive  Office  Building, 
Washiongton,  DC  20503;  Fax  number 
(202)  395-6974:  e-mail 
La  uren_  Wittenberg@omb.  eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wayne  Eddins,  Reports  Management 
Officer,  QDAM,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  Southwest,  Washington,  DC 
20410;  e-mail  Wayne_Eddins@HUD.gov; 
telephone  (202)  708-2374.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  docimients 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  The  Notice 
lists  the  following  information:  (1)  The 
title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approval  number,  if  applicable;  (4)  the 
description  of  the  need  for  the 


information  and  its  proposed  use:  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
numbier  of  hours  needed  to  prepare  the 
infonnation  submission  including 
number  of  respondents,  frequency  of 
response,  and  hoiu-s  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Assistance  Payment 
Contract — Notice  of  (1)  Termination,  (2) 
Suspension,  or  (3)  Reinstatement. 

OMB  Approval  Number:  2502-0094. 

Form  Numbers:  HUD-93114. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  This 
information  collection  docimients  for 
review  and  audit  each  Section  235 
mortgage  serviced  by  lenders  where 
HUD  financial  assistance  to  qualified 
low  and  moderate  income  families  is 
terminated,  suspended,  and/or 
reinstated. 

Respondents:  Business  or  other  for- 
profit,  individuals  or  households. 

Frequency  of  Submission :  On 
occasion. 
'  Reporting  Burden : 


Numt>er  of  respondents 


Annual  responses 


Hours  per  response 


Burden  hours 


300 


7,800 


0.5 


3,900 


Total  Estimated  Burden  Hours:  3,900. 

Status:  Reinstatement,  without 
change,  of  previously  approved 
collection  for  which  approval  has 
expired. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  35.  as 
amended. 

Dated:  September  27,  2002. 
Wajme  Eddins, 

Departmental  Reports  Management  Officer, 
Office  of  the  Chief  Information  Officer. 
[FR  Doc.  02-25212  Filed  10-3-02;  8:45  am] 

BILLING  COOE  4210-72-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4734-N-58] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB: 
Flexible  Subsidy,  Capital  Improvement 
Loan  Program 

AGENCY:  Office  of  the  Chief  Information 
Officer,  HUD. 

action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  a  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  November 
4,  2002. 


ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
approval  number  (2502-0395)  and 
should  be  sent  to:  Lauren  Wittenberg, 
OMB  Desk  Officer,  Office  of 
Management  and  Budget,  Room  10235, 
New  Executive  Office  Building, 
Washington,  DC  20503;  Fax  number 
(202)  395-6974;  e-mail 
Lauren_Wittenberg@omb.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wajnie  Eddins,  Reports  Management 
Officer,  QDAM,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  Southwest,  Washington,  DC 
20410;  e-mail  Wayne_Eddins@HUD  gov; 
telephone  (202)  708-2374.  This  is  not  a 
toll-&«e  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 
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SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
descried  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  The  Notice 
lists  the  following  information;  (1)  The 
title  of  the  infonnation  collection 
proposal;  (2)  the  office  of  agency  to 
collect  the  information;  (3)  the  OMB 
approval  number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  infonnation  submissions  will 


be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposed  and  of  the  OMB  Desk 
Officer  for  the  Department. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Flexible  Subsidy, 
Capital  Improvement  Loan  Program. 

OMB  Approval  Number:  2502-0395. 


Fonn  Numbers:  HUD-9823A,  9824A. 
9826,  9835,  9834A,  and  9835B. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 
Information  provided  to  the  Flexible 
Subsidy  Program,  and  Capital 
Improvement  Loan  Program  insures 
progress  reporting  on  project  physical, 
financial,  and  management 
improvement  goals. 

Respondents:  Business  or  other  for- 
profit,  not-for  profit  institutions.  State, 
Local  or  Tribal  Government. 

Frequency  of  Submission:  On 
occasion,  monthly  quarterly,  aimually. 

Reporting  Burden: 


Numt>er  of  respondents 


Annual  responses 


Hours  per  response 


Burden  hours 


20 


20 


1.5 


2,030 


Total  Estimated  Burden  Hours:  2,030 
Status:  Reinstatement,  with  change. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  35,  as 
amended. 

Dated:  September  27,  2002. 
Wayne  Eddins, 

Departmental  Reports  Management  Officer, 
Office  of  the  Chief  Information  Officer. 
(FR  Doc.  02-25213  Filed  10-3-02;  8:45  am] 

BILUNG  CODE  4210-72-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  WIMIHe  Seivica 

Issuance  of  Permit  for  Incidental  Take 
of  TTireataned  Species  for  ItM  Lincoln 
Meadows  Commarcial  Development, 
Douglas  County,  CO 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  issuance  of  permit  for 

incidental  take  of  endangered  species. 

On  March  21,  2002,  a  notice  was 
published  in  the  Federd  Register  (Vol. 
67  No.  55  FR  13184),  that  an  application 
had  been  filed  with  the  U.S.  Fish  and 
Wildlife  Service  (Service)  by  Strawberry 
Meadows.  Inc.,  on  behalf  of  the  Lincoln 
Meadows  commercial  development, 
Douglas  Coimty,  Colorado,  for  a  permit 
to  incidentally  take  Preble's  meadow 
jumping  mouse  {2kipus  hudsonius 
preblei),  pursuant  to  section  10(a)(1)(B) 
of  the  Endangered  Species  Act  of  1973 
(16  U.S.C.  1539),  as  amended.  The 
"Environmental  Assessment/Habitat 
Conservation  Plan  for  Issuance  of  an 
Endangered  Species  Section  10(a)(1)(B) 
Permit  for  the  Incidental  Take  of  the 
Preble's  Meadow  Jumping  Mouse 
[Zapus  hudsonius  preblei)  at  Lincoln 


Meadows  in  Douglas  County.  Colorado" 
accompanied  the  permit  application. 

Notice  is  hereby  given  that  on  August 
28,  2002,  as  authorized  by  the 
provisions  of  the  Endangered  Species 
Act,  the  Service  issued  a  permit  (TE- 
053241)  to  the  above  named  party 
subject  to  certain  conditions  set  forth 
therein.  The  permit  was  granted  only 
after  the  Service  determined  that  it  was 
applied  for  in  good  faith,  that  granting 
the  permit  will  not  be  to  the 
disadvantage  of  the  threatened  species, 
and  that  it  will  be  consistent  with  the 
purposes  and  policy  set  forth  in  the 
Endangered  Species  Act,  as  amended. 

Additional  information  on  this  permit 
action  may  be  requested  by  contacting 
the  Colorado  Field  Office,  755  Parfet 
Street,  Suite  361,  Lakewood,  Colorado 
80215,  telephone  (303)  275-2370, 
between  the  hours  of  7  am  and  4:30  pm 
weekdays. 

Dated:  August  27,  2002. 
Ralph  O.  Morganweck, 
Regional  Director,  Region  6. 
[FR  Doc.  02-25239  Filed  10-3-02;  6:45  am] 
■aUNQ  COOl  431»-a6-P 


DEPARmENT  OF  THE  INTERIOR 

Gadogical  Survey 

Information  QuaNty  QuMellnaa 
Purauant  to  Saetlon  515(a)  of  the 
Treasury  and  Oanaral  Guvammant 
Appropriations  Act  for  Fiscal  Year 
2001 

agency:  Geological  Survey.  Department 
of  the  Interior. 

ACTION:  Notice  of  availability  of 
information  quality  guidelines. 


SUMMARY:  The  U.S.  Geological  Survey 
hereby  issues  Information  Quality 
Guidelines  to  comply  with  guidance  by 
the  Office  of  Management  and  Budget  in 
the  Federal  Register,  Vol.  2,  No.  67, 
dated  January  2,  2002  (67  FR  369, 
January  3,  2002),  and  re-issued  February 
22,  2002,  Vol.  67,  No.  36,  page  8452  for 
implementing  Section  515(a)  of  the 
Treasury  and  General  Government 
Appropriations  Act  for  Fiscal  Year  2001 
(Pub.  L.  106-554). 

FOR  FURTHER  INFORMATKW  CONTACT: 
Nancy  Faries,  Geographic  Information 
Office,  U.S.  Geological  Survey,  807 
National  Center,  Reston,  VA  20192, 
telephone  (703-648-6879),  e-mail 
InfoQual@usgs.gov.  The  Information 
Quality  Guidelines  may  be  viewed  at 
www.gov/info_qual/ 
SUPPLEMENTARY  INFORMATION:  The  U.S. 
Geological  Survey  serves  the  Nation  by 
providing  reliable  scientific  information 
to:  Describe  and  undestand  the  Earth; 
minimize  loss  of  life  and  property  from 
natural  disasters;  manage  water, 
biological,  energy  and  mineral 
resources;  and  enhance  and  protect  our 
quality  of  life. 

Dated:  September  24,  2002. 
Anne  Frondorf. 

Deputy  Geographic  Information  Officer. 
IFR  Doc.  02-25207  Filed  10-3-02;  8:45  am] 
BUJNQ  COOC  4»1»-V7-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Parfc  Sarvlea 

National  RagMar  of  Hislortc  Plaoaa; 
Notification  of  Pending  Nomlnationa 

Nominations  for  the  following 
properties  being  considered  for  listing 
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in  the  NationaHlegister  were  received 
by  the  National  Park  Service  before 
September  21.  2002.  Pursuant  to  §60.13 
of  36  CFR  part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
by  United  States  Postal  Service,  to  the 
National  Register  Historic  Places, 
National  Park  Service,  1849  C  St.  NW., 
NC400,  Washington,  DC  20240;  by  all 
other  carriers,  National  Register  of 
Historic  Places,  National  Park 
Service,  1201  Eye  St.  NW.,  8th  floor, 
Washington,  DC  20005;  or  by  fax,  202- 
343-1836.  Written  or  faxed  comments 
should  be  submitted  by  October  21, 
2002. 

Carol  D.  Shull, 

Keeper  of  the  National  Register  of  Historic 


^^H 

Places. 
CAUFORNIA 

s 

^^B 

iH 

Madera  County 

Executive  Office  Buildic 

ig.  Old  Wamer 

Brothers  Studio.  5800 

Sunset  Blvd.,  Los 

gH 

Angeles,  02001257 

Santa  Clara  County 

sH 

Mountain  View  Adobe, 

157  Moffett  Blvd.. 

Mountain  View,  0200 

1256 

COLORADO 

El  Paso  County  { 

First  Congregational  Church.  20  E.  St.  Vrain 
St.,  Colorado  Springs,  02001258 

Shasta  County 

Phillips  Brothers  Mill,  Approx.  30  mi.  NE  of 
Redding,  and  5  mi.  E  of  Oak  Run,  Oak  Run, 
02001255 

FLORIDA 

Sarasota  County 

Hermitage — Whitney  Historic  District,  6660 
Manasota  Key  Rd.,  Englewood.  02001261 

GEORGIA 

Grady  County 

Evergreen  Congregational  Church  and 
School,  497  Meridian  Rd.,  Beachton, 
02001260 

McOuffie  County 

Hillman — Bowden  House,  1348  Pyland 
Crossing  Rd.,  Thomson,  02001259 

KANSAS 

Dickinson  County 

Freeman — Zumbrunn  rtouse,  3052  Quail  Rd., 
Chapman,  02001266 

Douglas  County  | 

Santa  Fe  Trail — Douglas  County  Trail 
Segments  (Santa  Fe  Trail  MPS),  US  56,  2.5 
mi.  E  of  Baldwin^City.  Baldwin.  02001262 

US  Post  Office — Lawrence,  645  New 
Hampshire,  Lawrence,  02001265 

Harvey  County  | 

Goerz,  David,  House,  2^12  N.  College  Ave., 
North  Newton,  02001267 


Ml 


Kingman  County 

Prather,  Charles  M.,  Bam,  NW  30th  St.  and 
NW  60th  Ave.,  Kingman,  02001263 

Stafford  County 

First  Methodist  Episcopal  Church,  219  W. 
Stafford.  Stafford.  02001264 

MAINE 

Oxford  County 

Hall  House,  10  Kilbom  St..  Bethel,  02001271 

Somerset  County 

Bates,  Asa,  Memorial  Chapel,  2  Ten  Lots  Rd., 

Fairfield  Center,  02001272 
Thatcher,  Henry  Knox,  House.  Old  ME  3  and 

Elm  St..  Mercer,  02001273 

Waldo  County 

Moody  Farm,  Jet.  of  Lawry  Rd.  and  ME  173, 
Searsmont,  02001269 

York  County 

Ayer,  Caleb  R.,  House,  7  Main  St.,  Cornish, 
02001270 

MISSOURI 

St.  Louis  County 

Robinson,  George  R.  and  Elsie,  House, 
(Kirkwood  MPS),  443  E.  Ai-gonne. 
Kirkwood,  02001268 

NEVADA 

Washoe  County 

Nichols,  Mary  Lee,  School,  400-406  Pyramid 
Way,  Sparks,  02001277 

NEW  JERSEY 

Passaic  County 

Goffle  Brook  Park,  Goffie  Rd.,  bet.  Lafayette 
and  MacFarlan  Ave.,  Hawthorne.  02001276 

OHIO 

Stark  County 

French,  Garnet  B.,  House,  2410  Cleveland 
Ave.,  Canton,  02001275 

Summit  County 

Hall  Park  Allotment  Historic  District, 
Roughly  along  Oakland  Ave.,  from 
Crestwood  Ave.  and  Crosby  St.,  Akron, 
02001274 

OREGON 

Clackamas  County 

Rosenfeld,  Walter,  Estate,  15361  S. 
Clackamas  River  Dr.,  Oregon  City, 
02001280 

Josephine  County 

Cornell,  Albert  B.  and  Mary,  House,  121  NE 
B  St.,  Grants  Pass,  02001279 

Yamhill  County 

Evangelical  Church  of  Lafayette,  605  Market 
St.,  Lafayette,  02001278 

PENNSYLVANIA  '    _ 

Westmoreland  County 

Citizens  National  Bank  of  Latrobe,  816 
Ligonier  St..  Latrobe,  02001281 


SOUTH  DAKOTA 
Bon  Homme  County 

Monfore,  Peter  and  Minnie,  House,  612  12th 
St.,  Springfield,  02001287 

Clay  County 

Andre,  William,  House,  31256  452nd  Ave.. 

Gayville,  02001284 
Armory,  Old,  —Vermillion,  414  E.  Clark  St.. 

Vermillion,  02001285 
Downtown  Vermillion  Historic  District,  Main 

St.,  roughly  bounded  by  Market  and  Dakota 

Sts..  Vermillion,  02001288 

Davison  County 

Bobb,  E.B.,  House,  501  E.  4th  St.,  Mitchell, 
02001282 

Meade  County 

Graf,  Stephen  and  Maria,  House,  1233  Main 
St.,  Sturgis,  02001283 

Minnehaha  County 

Steven's,  Dr.,  House,  21  S.  Riverview 

Heights,  Sioux  Falls,  02001286 

By  request  of  the  state,  building  owner,  and 
certified  local  official  the  comment  period 
has  been  waived  for  the  following  resource: 

NEW  JERSEY 

Camden  County 

Building  17,  RCA  Victor  Company,  Camden 
Plant,  17  Market  St.,  Camden,  02001253 

(FR  Doc.  02-25254  Filed  10-3-02;  8:45  am) 
BILLING  CODE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
September  14,  2002. 

Pursuant  to  §  60.13  of  36  CFR  Part  60 
written  comments  concerning  the 
significance  of  these  properties  under 
the  National  Register  criteria  for 
evaluation  may  be  forwarded  by  United 
States  Postal  Service,  to  the  National 
Register  Historic  Places,  National  Park 
Service.  1849  C  St.,  NW.,  NC400, 
Washington,  DC  20240;  by  all  other 
carriers,  National  Register  of  Historic 
Places,  National  Park  Service,1201  Eye 
St.,  NW.,  8th  floor,  Washington,  DC 
20005;  or  by  fax,  202-343-1836.  Written 
or  faxed  comments  should  be  submitted 
by  October  21,  2Q02. 

Carol  D.  Shull, 

Keeper  of  the  National  Register  of  Historic 
Places. 

CALIFORNIA 

Los  Angeles  County 

Grey,  2^ane,  Estate,  396  E.  Mariposa  St., 
Altadena,  02001187 


GEORGIA 
Carroll  County 

Whitesburg  Baptist  Church.  662  Main  St., 
Whitesburg.  02001220 

Douglas  County 

Douglas  County  Courthouse.  6754  W.  Broad 
St..  Douglasville.  02001216 

Floyd  County 

Main  High  School.  41  Washington  Dr..  Rome, 

02001219 
Sullivan— Hillyer  House.  309  E.  Second  Ave., 

Rome.  02001215 

Harris  County 

Story— Hadley  House.  2626  Hadley  Rd.,  Pine 
Mountain,  02001217 

Morgan  County 

Bostwick  Historic  District,  Jet.  of  Bostwick 
Rd.  and  Fairplay  Rd..  Bostwick.  02001221 

Taliaferro  County 

Chapman — Steed  House,  Broad  St., 
Crawfordville,  02001218 

Warren  County 

Warrenton  Gymnasium — Auditorium,  304  S. 
Gibson  St.,  Warrentown,  02001214 

IOWA 

Cass  County 

Atlantic  High  School,  (Public  Schools  for 
Iowa:  Growth  and  Change  MPS)  1100  Linn 
St.,  Atlantic,  02001248 

Cerro  Gordo  County 

Thornton  Consolidated  School,  (Public 
Schools  for  Iowa:  Growth  and  Change 
MPS)  100  5th  St.  N,  Thornton.  02001238 

Ventura  Consolidated  School  Historic 
District,  (Public  Schools  for  Iowa:  Growth 
and  Change  MPS)  Jet.  of  Mian  and  Park 
Sts.,  Ventura,  02001231 

Delaware  County 

Lincoln  Elementary  School,  (Public  Schools 
for  Iowa:  Growth  and  Change  MPS)  401 
Lincoln  St.,  Manchester,  02001243 

Harrison  County 

Woodbine  Normal  School— Woodbine  High 
School— Woodbine  Grade  School,  (Public 
Schools  for  Iowa:  Growth  and  Change 
MPS)  5th  and  Weare,  Woodbine,  02001227 

Henry  County 

Mt.  Pleasant  High  School.  (Public  Schools  for 
Iowa:  Growth  and  Change  MPS)  307  E. 
Monroe.  Mt.  Pleasant.  02001244 

Jasper  County 

Emerson  Hough  Elementary  School.  (Public 
Schools  for  Iowa:  Growth  and  Change 
MPS)  700  N.  4th  Ave.  E.  Newton,  02001232 

Polk  County 

Abraham  Lincoln  High  School,  (Public 
Schools  for  Iowa:  Growth  and  Change 
MPS)  2600  SW  9th  St..  Des  Moines, 
02001250 

East  High  School.  (Public  Schools  for  Iowa: 
Growth  and  Change  MPS).  815  E.  13th  St., 
Des  Moines.  02001233 


Greenwood  School.  (Public  Schools  for  Iowa: 
Growth  and  Change  MPS),  316  37th  St.. 
Des  Moines,  02001235 

James  Callanan  Junior  High  School,  (Public 
Schools  for  Iowa:  Growth  and  Change 
MPS).  3010  Center  St..  Des  Moines, 
02001236 

Smouse.  David  W.,  Opportunity  School. 
(Public  Schools  for  Iowa:  Growth  and 
Change  MPS),  2820  Center  St..  Des  Moines, 
02001251 

Theodore  Roosevelt  Historic  School,  (Public 
Schools  for  Iowa:  Growth  and  Change 
MPS),  4419  Center  St.,  Des  Moines, 
02001234 

Scott  Coimty  ' 

Jefferson  Elementary  School — Davenport, 
(Public  Schools  for  Iowa:  Growth  and 
Change  MPS),  1027  Marquette,  Davenport, 
02001241 

Lincoln  School,  (Public  Schools  for  Iowa: 
Growth  and  Change  MPS),  318  E  7th  St., 
Davenport, 02001239 

Madison  Elementary  School,  (Public  Schools 
for  Iowa:  Growth  and  Change  MPS),  n& 
East  Locust,  Davenport,  02001226 

McKinley  Elementary  School.  (Public 
Schools  for  Iowa:  Growth  and  Change 
MPS).  1716  Kenwood,  Davenport, 
02001222 

Monroe  Elementary  School,  (Public  Schools 
for  Iowa:  Growth  and  Change  MPS),  1926 
West  4th  St.,  Davenport,  02001225 

Washington  Elementary  School,  (Public 
Schools  for  Iowa:  Growth  and  Change 
MPS),  1608  East  Locust,  Davenport, 
02001224 

Shelby  County 

Irwin  Consolidated  School,  (Public  Schools 
for  Iowa:  Growth  and  Change  MPS),  North 
Street,  Irwin,  02001246 

Story  County 

Ames  High  School,  (Public  Schools  for  Iowa: 
Growth  and  Change  MPS),  515  Clark  Ave., 
Ames,  02001229 

Union  County 

Jefferson  Elementary  School,  (Public  Schools 
for  Iowa:  Growth  and  Change  MPS),  501 
North  Cherry,  Creston.  02001223 

Van  Buren  County 

Bonaparte  School,  (Public  Schools  for  Iowa: 
Growth  and  Change  MPS),  610  8th  St.. 
Bonaparte. 02001242 

Wapello  County 

Ottumwa  High  School.  (Public  Schools  for 
Iowa:  Growth  and  Change  MPS).  501  East 
Second..  Ottumwa,  02001245 

Warren  County 

Liianola  High  School,  (Public  Schools  for 
Iowa:  Growth  and  Change  MPS),  301  N. 
Buxton.  Indianola.  02001247 

Webster  County 

North  High  School.  (Public  Schools  for  Iowa: 

Growth  and  Change  MPS),  1015  5th  Ave. 

N,  Fort  Dodge,  02001249 
South  Junior  High  School,  (Public  Schools 

for  Iowa:  Growth  and  Change  MPS),  416  S. 

10th  St.,  Fort  Dodge.  02001240 


Winnebago  County 

Lake  Mills  Senior  High  School,  (Public 
Schools  for  Iowa:  Growth  and  Change 
MPS),  102  S.  4th  Ave.  E.  Lake  Mills, 
02001230  ' 

Woodbury  County 

Leeds  Junior  High  School,  (Public  Schools  for 
Iowa:  Growth  and  Change  MPS),  3919 
Jefferson  St.,  Sioux  City,  02001228 

MASSACHUSETTS 

Hampshire  County 

Mill — Prospect  Street  Historic  District. 
Prospect,  Chetnut,  Bridge,  School  Sts., 
Raymond  Ave.,  Prospect  Court,  Hatfield, 
02001188 

Middlesex  County 

Cambridge  Home  for  the  Aged  and  Infirm, 
650  Concord  Ave.,  Cambridge,  02001189 

Suffolk  County 

Harrison  Square  Historic  District.  Bounded 
by  MBTA  Braintree  line  embankment. 
Park,  Everett,  Freeport,  Mill,  Asland, 
Blanche  Sts.,  Victory  Rd.,  Boston, 
02001190 

MISSOURI 

Bates  County 

Papinville  Marais  des  Cygnes  River  Bridge, 
Cty.  Rd.  648  over  the  Marais  des  Cygenes 
R.,  Papinville,  02001192 

Greene  County 

Heer's  Department  Store.  (Springfield, 
Missouri  MPS  (Additional 
Documentation)).  138  Park  CenU-al  Square. 
Springfield.  02001207 

Jackson  County 

Circle  Apartments.  (Apartment  Buildings  on 
the  North  End  of  the  Paseo  Boulevard  in 
Kansas  City.  Missouri  MPS).  1200  Paseo 
Blvd.,  Kansas  City,  02001199 

Ellsworth  Apartments.  (Apartment  Buildings 
on  the  North  End  of  the  Paseo  Boulevard 
in  Kansas  City,  Missouri  MPS),  928  Paseo 
Blvd.,  Kansas  City,  02001203 

Kessler  Apartments,  (Apartment  Buildings  on 
the  North  End  of  the  Paseo  Boulevard  in 
Kansas  City,  Missouri  MPS),  924  Paseo 
Blvd.,  Kansas  City,  02001202 

Maine  Apartments,  (Apartment  Buildings  on 
the  North  End  of  the  Paseo  Boulevard  in 
Kansas  City,  Missouri  MPS),  1300  Paseo 
Blvd.,  Kansas  City,  02001198 

Maples  Apartments,  (Apartment  Buildings  on 
the  North  End  of  the  Paseo  Boulevard  in 
Kansas  City.  Missouri  MPS).  1401  E.  10th 
St..  Kansas  City.  02001196 

Maryland  Apartments,  (Apartment  Buildings 
on  the  North  End  of  the  Paseo  Boulevard 
in  Kansas  City.  Missouri  MPS).  930  Paseo 
Blvd..  Kansas  City,  02001204 

McMahon  Apartments,  (Apartment  Buildings 
on  the  North  End  of  the  Paseo  Boulevard 
in  Kansas  City,  Missouri  MPS).  1106  Paseo 
Blvd.,  Kansas  City,  02001195 

Missouri  Apartments,  (Apartment  Buildings 
on  the  North  End  of  the  Paseo  Boulevard 
in  Kansas  City,  Missouri  MPS),  1304  Paseo 
Blvd.,  Kansas  City,  02001197 

New  England  Apartments,  (Apartment 
Buildings  on  the  North  End  of  the  Paseo 
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Boulevard  in  Kansas  City,  Missouri  MPS), 
1116  Paseo  Blvd.,  Kansas  City,  02001200 

Parkview,  The,  (Apartment  Buildings  on  the 
North  End  of  the  Paseo  Boulevard  in 
Kansas  City,  Missouri  MPS),  1000  Paseo 
Blvd.,  Kansas  City.  02001205 

Virginia  Apartments,  (Apartment  Buildings 
on  the  North  End  of  the  Paseo  Boulevard 
in  Kani«s  City,  Missouri  MPS),  1100  Paseo 
Blvd.,  Kansas  City,  02001201 

Jasper  County 

St.  Louis  and  San  Francisco  Railroad 
Building,  605  Main  St.,  Joplin,  02001193 

Marion  County 

Marion  County  Courthouse,  906  Broadway, 
Hannibal,  02001194 

St.  Louis  Independent  City 

General  American  Life  Insurance  Co. 

Buildings.  1501-1511  Locust  St.,  St.  Louis 
(Independent  City),  02001206 

Wayne  County 

Fort  Benten,  MO  U,  3.5  mi.  S  of  jet  of  MO 
34  and  MO  U.  Patterson.  02001191 

OHIO 

Cuyahoga  County 

Gordon  Square  Historic  District,  Detroit  Ave. 
and  W.  65th  St..  Cleveland,  02001209 

Medina  County 

Medina  Masonic  Temple  and  Medina 
Theater,  120  N.  Elmwood  Ave.  and  139  \V. 
Liberty  St..  Medina,  02001210 

PUERTO  RICO 

Salinas  Municipalitv  Central  Aguirre  Historic 
District,  PR  705,  at  PR  3.  km.  151.3. 
Salinas,  02001208 

TEXAS 


Hays  County 

Micbaelis,  M.G.,  Ranch,  3600  FM  150  West, 

Kyler,  02001212 
Onion  Creek  Post  Office  and  Stagecoach 

House,  109N.  Loop  4,  Buda,  02001211 

WISCONSIN  I 

Outagamie  County 

Appleton  City  Park  Historic  District.  Roughly 
"  bounded  by  E.  Washington,  N.  Durkee,  E. 

Atlantic,  and  Lawe  Sts.,  Appleton, 

02001213 

[FR  Doc.  02-25255  Filed  10-3H)2;  8:45  am] 

BILUNG  CODE  431&-7D-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Carlsbad  Project  Water  Operations  and 
Water  Supply  Conservation 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  Intent  to  Prepare  a 

Draft  Environmental  Impact  Statement 

and  Announcement  of  Public  Scoping 

Meetings,  i: 


StJMMARY:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  (NEPA)  of  1969,  as  amended,  the 
Bureau  of  Reclamation  (Reclamation)  - 
and  the  New  Mexico  Interstate  Stream 
Commission  (NMISC)  will  prepare  a 
draft  environmental  impact  statement 
(EIS)  on  Carlsbad  Project  water 
operations  and  water  supply 
conservation  to  address  changes  in  the 
operation  of  Sumner  Dam,  located  on 
the  Pecos  River,  New  Mexico,  and 
implementation  of  a  proposed  water 
acquisition  program  in  the  Pecos  River 
Basin.  Reclamation  is  the  lead  federal 
agency  and  the  NMISC  will  serve  as  a 
joint  lead  agency  for  NEPA  compliance 
for  the  proposed  action.  The  purpose  of 
Reclamation's  proposed  federal  action  is 
to  conserve  the  Pecos  blimtnose  shiner, 
a  federally  threatened  fish  species,  and 
to  conserve  the  Carlsbad  Project  water 
supply.  The  underlying  need  for 
Reclamation  action  is  compliance  with 
the  Endangered  Species  Act  and 
Reclamation's  responsibility  to  conserve 
the  Carlsbad  Project  water  supply. 

Operation  of  Sumner  Dam,  and 
related  operations  of  Santa  Rosa, 
Brantley,  and  Avalon  Dams,  and  the 
authorities  under  which  those  facilities 
are  operated,  will  be  reviewed  to 
identify  operational  flexibility  and 
opportunities  to  accomplish  the 
purposes  of  the  Carlsbad  Project.  As  the 
EIS  progresses,  there  may  develop  a 
need  to  assess  some  change  in  the 
operation  of  Fort  Sumner  Irrigation 
District  Diversion  Dam  (owned  by 
Reclamation  and  operated  by  the  Fort 
Sumner  Irrigation  District),  Effects  of 
proposed  operational  changes  on  water 
supply  and  other  affected  resources  will 
be  analyzed  and  options  to  mitigate  for 
any  adverse  impacts  will  be  identified. 
A  water  acquisition  program  will  be 
proposed  to  conserve  Carlsbad  Project 
water  supply.  The  EIS  will  also  identify 
potential  effects  to  Texas  state  line 
water  deliveries  and  to  the  state  of  New 
Mexico's  abiUty  to  comply  with  the 
Pecos  River  Compact  and  the  U.S. 
Supreme  Court  Amended  Decree  in 
Texas  v.  New  Mexico  and  will  include 
reasonable  options  to  avoid  or  minimize 
effects.  The  proposed  operational 
changes  and  mitigation  options  will  be 
within  the  existing  authority  of 
Reclamation,  and  will  comply  with 
state,  federal,  and  other  applicable  laws 
and  regulations.  During  the  process, 
opportunities  to  provide  additional 
environmental,  recreational,  £md  water 
supply  benefits  may  be  identified  and 
incorporated. 

The  following  agencies,  governmental 
bodies,  and  irrigation/conservancy 
districts  will  be  invited  to  participate  in 
the  EIS  process:  Carlsbad  Irrigation 


District,  Pecos  Valley  Artesian 
Conservancy  District,  Fort  Sumner 
Irrigation  District,  U.S.  Fish  and 
Wildlife  Service,  New  Mexico 
Department  of  Gaipe  and  Fish,  U.S. 
Army  Corps  of  Engineers,  Pecos  Valley 
Water  Users  Organization,  Chaves 
Cotmty,  De  Baca  County,  Eddy  Coimty, 
and  Guadalupe  County. 

To  receive  input  from  interested 
organizations  and  individuals,  public 
scoping  meetings  will  be  held  and 
adchtional  input  invited.  Scoping  is  an 
early  and  open  process  for  determining 
the  scope  of  issues  to  be  addressed  and 
for  identifying  the  significant  issues 
related  to  a  proposed  action.  The 
purpose  of  scoping  is  to  obtain 
information  that  will  focus  the 
environmental  documentation  on 
significant  issues.  The  scoping  period  is 
open  through  December  6,  2002. 
DATES  AND  ADDRESSES:  Public  scoping 
meetings  will  be  held  during  the  month 
of  October  in  Santa  Rosa,  Ft.  Sumner, 
Carlsbad,  aiid  Roswell,  New  Mexico. 
The  dates  and  times  of  the  meetings  are 
as  follows: 

•  Monday,  October  21,  2002,  7  p.m. 
to  9  p.m..  City  Hall  Meeting  Room,  141 
5th  Street,  Santa  Rosa,  New  Mexico 
88435. 

•  Tuesday,  October  22,  2002,  7  p.m. 
to  9  p.m.,  Village  Community  House, 
1204  North  4th  Street.  Ft.  Sumner,  New 
Mexico  88119. 

•  Wednesday,  October  23,  2002,  7 
p.m.  to  9  p.m.,  Pecos  River  Village 
Conference  Center,  711  Muscatel,  Room 
3,  Carlsbad,  New  Mexico  88220. 

•  Thursday,  October  24,  2002,  7  p.m. 
to  9  p.m..  Bureau  of  Land  Management 
Conference  Room,  2909  West  2nd 
Street,  Roswell,  New  Mexico  88201. 

The  release  date  of  the  draft  EIS  for 
public  comment  as  well  as  the  dates  that 
the  public  hearings  will  be  conducted  to 
receive  comments  on  the  EIS  will  be 
annoimced  in  the  Federal  Register  and 
in  the  local  news  media. 

Reclamation  also  invites  written  input 
to  the  scoping  process.  Written 
comments  regarding  the  scope  and 
content  of  the  EIS  should  be  addressed 
to  Lori  Robertson,  Bureau  of 
Reclamation,  Albuquerque  Area  Office, 
505  Marquette.  NW.,  Suite  1313, 
Albuquerque,  New  Mexico  87102; 
faxogram  (505)  248-5356;  e-mail: 
lrobertson@uc.usbr.gov.  In  order  to  be 
most  useful,  comments  should  be 
received  by  December  6,  2002.  Our 
practice  is  to  make  comments,  including 
names  and  home  addresses  of 
respondents,  available  for  public 
review.  Individual  respondents  may 
request  that  we  withhold  their  home 
address  from  public  disclosure,  which 
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we  will  honor  to  the  extent  allowable  by 
law.  If  you  wish  us  to  withhold  your 
name  and/or  address,  you  must  state 
this  prominently  at  the  beginning  of 
your  comment.  We  will  make  all 
submissions  fit>m  organizations  or 
businesses,  and  from  individuals 
identifjdng  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  disclosure  in  their  entirety. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms, 
Lori  Robertson.  Bureau  of  Reclamation, 
505  Marquette.  NW.,  Suite  1313, 
Albuquerque,  New  Mexico  87102;  e- 
mail: ;  telephone  (505)  248-5326,  or  Mr. 
John  W.  Longworth,  New  Mexico 
Interstate  Stream  Commission,  Bataan 
Memorial  Building,  State  Capitol,  PO 
Box  25102,  Santa  Fe,  New  Mexico 
87504;  e-mail:  jIongworth@ose.nm.us; 
telephone  (505)  827-7847. 
SUPPL£MENTARY  INFORMATION:  Federal 
involvement  in  the  Pecos  River  Basin 
began  in  1905  with  authorization  of  the 
Carlsbad  Project.  Reclamation  stores  and 
delivers  Carlsbad  Project  water  for  the 
benefit  of  the  Carlsbad  Irrigation  District 
(CID).  Reclamation's  Carlsbad  Project 
facilities  on  the  Pecos  River  now 
include  Sumner  Dam,  Brantley  Dam, 
and  Avalon  Dam.  The  Black  I^ver 
Diversion  Dam  is  also  a  Carlsbad  Project 
facility.  Reclamation  and  CID  are  also 
permitted  to  store  Carlsbad  Project 
water  in  Santa  Rosa  Lake  provided  total 
storage  in  all  four  reservoirs  does  not 
exceed  176.500  acre-feet.  The  Fort 
Sumner  Diversion  Dam  is  owned  by 
Reclamation  hut  it  is  not  associated  Mrith 
the  Carlsbad  Project.  The  Fort  Sununer 
Irrigation  District  operates  the  facility 
and  holds  title  to  all  water  rights 
diverted  at  the  dam. 

In  1987,  the  Pecos  bluntnose  shiner 
was  listed  by  the  U.S.  Fish  and  Wildlife 
Service  as  a  threatened  species  and 
approximately  101  miles  of  the  Pecos 
River  were  designated  as  critical  habitat. 
Releases  £rom  Simmer  Dam  in  1989 
adversely  affected  the  Pecos  bltmtnose 
shiner.  Reclamation  consulted  with  the 
U.S.  Fish  and  Wildlife  Service  and 
received  a  biological  opinion  firom  them 
in  1991  indicating  that  operation  of 
Reclamation's  Pecos  River  facilities  was 
jeopardizing  the  continued  existence  of 
the  Pecos  bluntnose  shiner.  In  1992, 
Reclamation  began  a  cooperative 
research  program  aimed  at  determining 
how  to  meet  the  needs  of  the  Pecos 
bluntnose  shiner  and  downstream  water 
users.  Through  a  multi-agency 
collaborative  effort,  a  hydrologic  model 
has  been  developed  and  various 
biological  reports  have  been  prepared. 

For  several  years.  Reclamation  and 
the  NMISC  have  worked  together  to 


address  Pecos  River  water  issues. 
Recently,  the  two  agencies  developed  an 
approadi  for  environmental  review  of 
proposed  Pecos  River  Basin  activities. 
One  EIS  would  be  prepared  for 
Reclamation's  Carlsbad  Project  water 
operations  and  water  acquisition 
(Carlsbad  Project  Water  Operations  and 
Water  Supply  Conservation  EIS  which 
is  the  subject  of  this  Notice  of  Intent). 
Another  EIS  wotUd  be  prepared  for  a . 
miscellaneous  ptirposes  contract  that 
wotdd  allow  the  NMISC  to  use  Carlsbad 
Project  water  allocated  to  approximately 
6,000  acres  of  Carlsbad  Irrigation 
District  land  for  piuposes  other  than 
agriculture  (Miscellaneous  Purposes 
Contract  EIS).  Reclamation  and  the 
NMISC  plan  to  conduct  both  EIS 
processes  concurrenUy  to  the  extent 
possible  and  fully  coordinate 
environmental  analyses. 

The  range  of  alternatives  to  be 
analyzed  in  this  EIS  wotild  likely 
include  various  operational  scenarios 
for  Sumner  Dam  and  various  sources 
and  quantities  of  water  for  the  water 
acquisition  program.  Adjustments  to  the 
timing,  magnitude,  frequency,  duration, 
and  rate  of  change  of  releases  from 
Sumner  Dam  will  likely  be  addressed. 
The  quantity  of  water  stored  in  or 
bypassed  through  Sumner  Reservoir 
during  low-flow  periods  will  be 
addressed.  To  the  extent  that  revised 
operations  diminish  the  Carlsbad 
Project  water  supply,  the  alternatives 
will  include  various  water  acquisition 
options.  Water  offsets  could  be  through 
acquisition  of  water  rights  voluntarily 
offered  for  sale  or  lease  and  other 
cooperative  mitigation  efforts.  The 
concept  of  adaptive  management  would 
be  incorporated  to  allow  refinement  of 
operations  or  changes  to  targets  and 
ranges  as  new  information  becomes 
available,  and  in  response  to 
enviromnental  conditions. 

The  environmental  evaluation  will 
assess  potential  effiects  that  the 
proposed  action  may  have  on  Indian 
Trust  Assets,  It  will  also  assess  potential 
disproportionate  effects  on  minority  or 
low-income  communities.  Currently, 
there  are  no  known  environmental 
justice  or  Indian  Trust  Asset  issues 
related  to  the  proposed  action. 
Operational  scenarios  and  water  right 
acquisitions  and  other  cooperative 
mitigation  efforts  have  the  potential  to 
adversely  affect  New  Mexico's  ability  to 
maintain  compliance  with  the  Pecos 
River  Compact  and  Amended  Decree, 
Effects  of  each  alternative  on  New 
Mexico's  state  line  deliveries  and  its 
Pecos  River  Compact  obligations  will  be 
evaluated.  With  successful  mitigation 
measures,  the  most  significant  issues 
associated  with  the  proposed  action  are 


thought  to  be  economic  and  social 
change  associated  with  permanent 
retirement  of  irrigated  &nnland. 

Dated:  September  17,  2002. 
Rick  Gold, 

Regional  Director.  Upper  Colomdo  Region. 
[FR  Doc.  02-25438  Filed  10-3-02;  8:45  am] 
MUMQ  COOK  4310-MN-P 


INTERNATIONAL  TRADE 
COMMISSION 

PnvMtlgMon  No.  731-TA-1020 
(Prsilminwy)] 

Bartum  Carbonate  From  China 

agency:  International  Trade 

Commission, 

ACTION:  Institution  of  antidumping 

investigation  and  scheduling  of  a 

preliminary  phase  investigation. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  an 
investigation  and  commencement  of 
preliminary  phase  antidumping 
investigation  No.  731-TA-1020 
(Preliminary)  under  seqtion  733(a)  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1673b(a)) 
(the  Act)  to  determine  whether  there  is 
a  reasonable  indication  that  an  industry 
in  the  United  States  is  materially 
injured  or  threatened  with  material 
injury,  or  the  establishment  of  an 
industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  China  of  barium 
cariranate,  provided  for  in  subheading 
2836.60.00  of  the  Harmonized  Tariff 
Schedule  of  the  United  States,  that  are 
alleged  to  be  sold  in  the  United  States 
at  less  than  fair  value.  Unless  the 
Department  of  Commerce  extends  the 
time  for  initiation  pursuant  to  section 
732(c)(1)(B)  of  the  Act  (19  U.S.C. 
1673a(c)(l)(B)),  the  Commission  must 
reach  a  preliminary  determination  in 
antidumping  investigations  in  45  days, 
or  in  this  case  by  November  14,  2002. 
The  Commission's  views  are  due  at 
Commerce  within  five  business  days 
thereafter,  or  by  November  21,  2002. 
For  further  information  concerning 
the  conduct  of  this  investigation  and 
rules  of  general  application,  consult  the 
Commission's  Rides  of  Practice  and 
Procedtire,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A  and  B  (19  CFR  part  207). 
effective  date:  September  30.  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Fred 
Fischer  (202-205-3179  or 
fftscher@usitc.gov),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street,  SW., 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
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information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  Internet  server  [http:// 
vvivw.usifc.gov).  The  public  record  for 
this  investigation  may  be  viewed  on  the 
Commission's  electronic  docket  (EDIS- 
ON-LINE) at  http://dockets.usitc.gov/ 
epl/public.  j 

SUPPLEMENTARY  INFORMATION: 

Background  i 

This  investigation  is  being  instituted 
in  response  to  a  petition  filed  on 
September  30.  2002,  by  Chemical 
Products  Corp.,  Cartersville,  GA. 

Participation  in  the  Investigation  and 
Public  Service  List 

Persons  (other  than  petitioners) 
wishing  to  participate  in  the 
investigation  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
sections  201.11  and  207.10  of  the 
Commission's  rules,  not  later  than  seven 
days  after  publication  of  this  notice  in 
the  Federal  Register.  Industrial  users 
and  (if  the  merchandise  under 
investigation  is  sold  at  the  retail  level) 
representative  consumer  organizations 
have  the  right  to  appear  as  parties  in 
Commission  antidumping 
investigations.  The  Secretary  will 
prepare  a  public  service  list  containing 
the  names  and  addresses  of  all  persons, 
or  their  representatives,  who  are  parties 
to  this  investigation  upon  the  expiration 
of  the  period  for  filing  entries  of 
appearance. 

Limited  Disclosure  of  Business 
Proprietary  Information  (BPI)  Under  an 
Administrative  Protective  Order  (APO) 
and  BPI  Service  List 

Piu^uant  to  section  207.7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  BPI  gathered  in  this  investigation 
available  to  authorized  applicants 
representing  interested  parties  (as 
defined  in  19  U.S.C.  1677(9))  who  are 
parties  to  the  investigation  under  the 
APO  issued  in  the  investigation, 
provided  that  the  application  is  made 
not  later  than  seven  days  after  the 
publication  of  this  notice  in  the  Federal 
Register.  A  separate  service  list  will  be 
maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  BPI  imder 
the  APO. 


Conference 

The  Commission's  Director  of 
Operations  has  scheduled  a  conference 
in  connection  with  this  investigation  for 
9:30  a.m.  on  October  22,  2002,  at  the 
U.S.  International  Trade  Commission 
Building,  500  E  Street,  SW., 
Washington,  DC.  Parties  wishing  to 
participate  in  the  conference  should 
contact  Fred  Fischer  (202-205-3179  or 
ffischer@usitc.gov)  not  later  than 
October  16,  2002,  to  arrange  for  their 
appearance.  Parties  in  support  of  the 
imposition  of  antidumping  duties  in 
this  investigation  and  parties  in 
opposition  to  the  imposition  of  such 
duties  will  each  be  collectively 
allocated  one  hour  within  which  to 
make  an  oral  presentation  at  the 
conference.  A  nonparty  who  has 
testimony  that  may  aid  the 
Commission's  deliberations  may  request 
permission  to  present  a  short  statement 
at  the  conference. 

Written  Submissions 

As  provided  in  sections  201.8  and 
207.15  of  the  Commission's  rules,  any 
person  may  submit  to  the  Commission 
on  or  before  October  25,  2002,  a  written 
brief  containing  information  and 
arguments  pertinent  to  the  subject 
matter  of  the  investigation.  Parties  may 
file  written  testimony  in  connection 
with  their  presentation  at  the  conference 
no  later  than  three  days  before  the 
conference.  If  briefs  or  written 
testimony  contain  BPI,  they  must 
conform  with  the  requirements  of 
sections  201.6.  207.3,  and  207.7  of  the 
Commission's  rules.  The  Conmiission's 
rules  do  not  authorize  filing  of 
submissions  with  the  Secretary  by 
facsimile  or  electronic  means. 

In  accordance  with  sections  201.16(c) 
and  207.3  of  the  rules,  each  document 
filed  by  a  party  to  the  investigation  must 
be  served  on  aJl  other  parties  to  the 
investigation  (as  identified  by  either  the 
public  or  BPI  service  list),  and  a 
certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authority:  This  investigation  is  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  section  207.12  of  the 
Commission's  rules. 

Issued:  October  1,  2002. 

By  order  of  the  Commission. 
Marilyn  R.  Abbott, 
Secretary  to  the  Commission. 
[FR  Doc.  02-25323  Filed  10-3-02;  8:45  am] 
BHJJNG  COOE  702IM»-P 


INTERNATIONAL  TRADE 
COMMISSION 

Pnv.  No.  337-TA-480] 

Certain  Panel  Fasteners,  Products 
Containing  Same,  and  Components 
Thereof;  Notice  of  investigation 

agency:  International  Trade 

Commission. 

ACTION:  Institution  of  investigation 

pursuant  to  19  U.S.C.  1337. 

SUMMARY:  Notice  is  hereby  given  that  a 
complaint  was  filed  with  the  U.S. 
Intemationeil  Trade  Commission  on 
September  4,  2002,  under  section  337  of 
the  Tariff  Act  of  1930,  as  amended,  19 
U.S.C.  1337,  on  behalf  of  Kason 
Industries,  Inc.  of  Shenandoah,  Georgia. 
A  supplement  to  the  complaint  was 
filed  on  September  19,  2002.  The 
complaint,  as  supplemented,  alleges 
violations  of  section  337  in  the 
importation  into  the  United  States,  the 
sale  for  importation,  and  the  sale  within 
the  United  States  after  importation  of 
certain  panel  fasteners,  products 
containing  same,  and  components 
thereof  by  reason  of  infringement  of 
claim  1  of  U.S.  Letters  Patent  6,299,224 
and  claims  1-4  of  U.S.  Letters  Patent 
6,409,235.  The  complaint  further  alleges 
that  an  industry  in  the  United  States 
exists  as  required  by  subsection  (a)(2)  of 
section  337.  The  complainant  requests 
that  the  Commission  institute  an 
investigation  and,  after  the 
investigation,  issue  a  permanent 
exclusion  order  and  a  permanent  cease 
and  desist  order. 

ADDRESSES:  The  complaint,  except  for 
any  confidential  information  contained 
therein,  is  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  500  E  Street,  SW.,  Room 
112,  Washington,  DC  20436,  telephone 
202-205-2000.  Hearing  impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by    . 
contacting  the  Commission's  TDD 
terminal  on  202-205-1810.  Persons 
with  mobility  impairments  who  will 
need  special  assistance  in  gaining  access 
to  the  Commission  should  contact  the 
Office  of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  Internet  server  at  http:// 
www.usitc.gov.  The  public  record  for 
this  investigation  may  be  viewed  on  the 
Commission's  electronic  docket  (EDIS- 
ON-LINE) at  http://dockets.usitc.gov/ 
eol/public. 

FOR  FURTHER  INFORMATION  CONTACT:  Jay 
Reiziss,  Esq.,  Office  of  Unfair  Import 
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Investigations,  U.S.  International  Trade 
Commission,  telephone  202-205-2579. 

Autliority:  The  authority  for  institution  of 
this  investigation  is  contained  in  section  337 
of  the  Tariff  Act  of  1930,  as  amended,  and 
in  §  210.10  of  the  Commission's  rules  of 
practice  and  procedure,  19  CFR  210.10 
(2002). 

Scope  of  Investigation 

Having  considered  the  complaint,  the 
U.S.  International  Trade  Commission, 
on  September  27,  2002,  ordered  that— 

(1)  Pursuant  to  subsection  (b)  of 
section  337  of  the  Tariff  Act  of  1930,  as 
amended,  an  investigation  be  instituted 
to  determine  whether  there  is  a 
violation  of  subsection  (a)(1)(B)  of 
section  337  in  the  importation  into  the 
United  States,  the  sale  for  importation, 
or  the  sale  within  the  United  States  after 
importation,  of  certain  panel  fasteners, 
products  containing  same,  or 
components  thereof  by  reason  of 
infringement  of  claim  1  of  U.S.  Letters 
Patent  6,299,224  or  claims  1,  2,  3  or  4 
of  U.S.  Letters  Patent  6.409,235  and 
whether  an  industry  in  the  United 
States  exists  as  required  by  subsection 
(a)(2)  of  section  337. 

(2)  For  the  purpose  of  the 
investigation  so  instituted,  the  following 
are  hereby  named  as  parties  upon  which 
this  notice  of  investigation  shall  be 
served: 

(a)  The  complainant  is — 
Kason  Industries,  Inc.,  57  AmlajaCk 

Blvd.,  Shenandoah,  GA  30265. 

(b)  The  respondents  are  the  following 
companies  alleged  to  be  in  violation  of 
section  337,  and  are  the  parties  upon 
which  the  complaint  is  to  be  served: 
Cheng  Tai  Company,  Flat  A-68F,  Mai 

Hing  hidustrial,  Bldg.  16-18,  Hing 

Yip  Street,  Kwun  Tong  Kowloon,  « 

Hong  Kong; 
Ningbo  Foreign  Trading  Company,  Ltd., 

No.  1  Youngor  Avenue,  Ningbo, 

China; 
Component  Hardware  Group,  1890 

Swarthmore  Avenue,  Lakewood,  NJ 

08701. 

(c)  Jay  Reiziss,  Esq.,  Office  of  Unfair 
Import  Investigations,  U.S.  International 
Trade  Commission,  500  E  Street,  SW., 
Suite  401,  Washington,  DC  20436.  who 
shall  be  the  Commission  investigative 
attorney,  party  to  this  investigation;  and 

(3)  For  the  investigation  so  instituted, 
the  Honorable  Delbert  R.  Terrill,  Jr.  is 
designated  as  the  presiding 
administrative  law  judge. 

Responses  to  the  complaint  and  the 
notice  of  investigation  must  be 
submitted  by  the  named  respondents  in 
accordance  with  §  210.13  of  the 
Commission's  rules  of  practice  and 
procedure,  19  CFR  210.13.  Pursuant  to 


19  CFR  201.16(d)  and  210.13(a).  such 
responses  will  be  considered  by  the 
Commission  if  received  no  later  than  20 
days  after  the  date  of  service  by  the 
Commission  of  the  complaint  and  the 
notice  of  investigation.  Extensions  of 
time  for  submitting  responses  to  the 
complaint  vnll  not  be  granted  unless 
good  cause  therefor  is  shown.  Failure  of 
a  respondent  to  file  a  timely  response  to 
each  allegation  in  the  complaint  and  in 
this  notice  may  be  deemed  to  constitute 
a  waiver  of  the  right  to  appear  and 
contest  the  allegations  of  the  complaint 
and  to  authorize  the  administrative  law 
judge  and  the  Commission,  without 
further  notice  to  that  respondent,  to  find 
the  facts  to  be  as  alleged  in  the 
complaint  and  this  notice  and  to  enter 
both  an  initial  determination  and  a  final 
determination  containing  such  findings, 
and  may  result  in  the  issuance  of  a 
limited  exclusion  order  or  a  cease  and 
desist  order  or  both  directed  against  that 
respondent. 

Issued:  September  30.  2002. 

By  order  of  the  Commission. 
Marilyn  R.  Abbott,  ' 

Secretary  to  the  Commission. 
[FR  Doc.  02-25228  Filed  10-3-02;  8:45  am) 
BtUING  COOC  7020-(e-P 


DEPARTMENT  OF  JUSTICE 

Executive  Office  for  Immigration 
Review;  Agency  Information  ColiectfcMi 
Activities:  Proposed  Collection; 
Comments  Requested 

ACTION:  60-day  notice  of  information 
collection  imder  review:  reinstatement, 
without  change,  of  a  previously 
approved  collection  for  which  approval 
has  expired  application  for  suspension 
of  deportation. 

The  Department  of  Justice  (DOJ), 
Executive  Office  for  Immigration 
Review  (EOIR),  has  submitted  the 
following  information  collection  request 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  proposed 
information  collection  is  published  to 
obtain  comments  from  the  public  and 
affected  agencies.  Comments  are 
encouraged  and  will  be  accepted  for 
"sixty  days"  until  December  3,  2002. 

If  you  have  comments,  especially  on 
the  estimated  public  burden  or 
associated  response  time,  suggestions, 
or  need  a  copy  of  the  proposed 
information  collection  instrument  with 
instructions  or  additional  information, 
please  contact  Chuck  Adkins-Blanch, 
General  Counsel,  Executive  Office  for 


Immigration  Review,  U.S.  Department  of 
Justice,  Suite  2600,  5107  Leesburg  Pike, 
Falls  Church,  Virginia  22041;  telephone 
(703) 305-0470. 

Written  comments  and  suggestions 
from  the  public  and  afiected  agencies 
concerning  the  proposed  collection  of 
information  are  encouraged.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  information  collection: 
Reinstatement,  without  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired. 

(2)  Title  of  the  form/collection: 
Application  for  Suspension  of 
E)eportation. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  Number:  EOIR-40, 
Executive  Office  for  Immigration 
Review,  United  States  Department  of 
Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstmct:  Primary:  Individuals  or 
households.  Other:  None.  Abstract:  This 
form  is  used  by  certain  deportable  aliens 
to  apply  for  suspension  of  deportation 
pursuant  to  former  section  244  of  the 
Immigration  and  Nationality  Act  and  8 
CFR  240.56  (2002). 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  2,000  responses  j)er  year  at  5 
hours,  45  minutes  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  11,500  hours  annually. 

If  additional  information  is  required 
contact:  11,500  hours  annually. 
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If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs, 
Department  Clearance  Officer, 
Information  Management  and  Security 
Staff,  Justice  Management  Division, 
United  States  Department  of  Justice, 
Patrick  Henry  Building.  Suite  1600,  601 
D  Street,  NW.,  Washington.  DC  20530. 

Dated:  September  30,  2002. 
Robert  B.  Briggs, 

Department  Cleamnce  Officer.  Department  of 

Justice. 

(FR  Doc.  02-25229  Filed  10-3-02;  8:45  am] 

BHXMO  COM  4410-30-M 


DEPARTMENT  OF  JUSTICE 

Department  ef  Justice  Information 
Quality  Guidelines  for  Information 
Disseminated  to  the  Puk>ilc 

agency:  Justice  Management  Division, 

Justice. 

ACTION:  Notice  of  availability  of 

guidelines. 

summary:  The  Department  of  Justice,  in 
accordance  with  Section  515  of  the 
Treasury  and  General  Government 
Appropriations  Act  for  FY  2001  (Pub.  L. 
106-554)  and  the  Office  of  Management 
and  Budget  Guidelines  for  Ensuring  and 
Maximizing  the  Quality,  Objectivity, 
Utility,  and  Integrity  of  Information 
Disseminated  by  Federal  Agencies 
published  in  the  Federal  Register  on 
September  28,  2001  (66  FR  49718)  and 
on  January  3,  2002  (67  FR  369)  (and 
reprinted  in  their  entirety  on  February 
22.  2002,  67  FR  8452).  has  posted  its 
final  Information  Quality  Guidelines  for 
Information  Disseminated  to  the  Public 
on  the  DOJ  Web  site,  www.usdoj.gov. 
These  guidelines  explain  how  £)OJ  will 
ensure  and  maximize  the  quality, 
objectivity,  utility,  and  integrity  of 
information  disseminated  by  DOJ.  The 
guidance  also  details  the  administrative 
mechanisms  that  will  allow  affected 
persons  to  seek  and  obtain  appropriate 
correction  of  information  maintained 
and  disseminated  by  DOJ  that  does  not 
comply  with  agency  or  OMB  guidelines. 
DATES:  The  guidelines  will  become 
effective  on  October  1,  2002. 
FOn  FURTHER  INFORMATION  CONTACT:  Mr. 
Eric  Nelson,  (202)  307-1825. 

Dated:  September  26,  2002. 

Dated:  September  30,  2002. 

Robert  F.  Diegelman, 

Acting  Assistant  Attorney  General  for 
Administration. 

Dated:  September  27, 2002. 
Vanca  Hitch,  j 

Chief  Information  Officer. 
[FR  Doc.  02-25274  Filed  10-3-02;  8:45  am] 
aauNQ  cooe  4410-AP-ii 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Advisory  Committee  on  Veterans' 
Employment  and  Training;  Notice  of 
Renewal 

In  accordance  with  the  provisions  of 
the  Federal  Advisory  Committee  Act 
and  Office  of  Management  and  Budget 
Circular  A-63  of  March  1974,  and  aiter 
consultation  with  GSA,  the  Secretary  of 
Labor  has  determined  that  the  renewal 
of  the  Advisory  Committee  on  Veterans' 
Employment  and  Training  is  in  the 
public  interest  in  connection  with  the 
performance  of  duties  imposed  on  the 
Department  by  section  4110  of  title  38, 
United  States  Code. 

The  Advisory  Committee  on  Veterans' 
Employment  and  Training  shall:  Assess 
the  employment  and  training  needs  of 
veterans;  determine  the  extent  to  which 
the  programs  and  activities  of  the 
Department  of  Labor  are  meeting  such 
needs;  carry  out  such  other  activities 
that  are  necessary  to  make  the  reports 
and  recommendations  required  by  law; 
and,  not  later  than  July  1  of  each  year, 
report  to  the  Secretary  of  Labor  on  the 
employment  and  training  needs  of 
veterans. 

The  Committee  shall  consist  of  at 
least  12,  but  not  more  than  18, 
individuals  appointed  by  the  Secretary 
of  Labor  to  serve  as  members  of  the 
Advisory  Committee,  consisting  of 
representatives  nominated  by  veterans' 
organizations  that  have  a  national 
employment  program;  and  not  more 
than  6  individuals  who  are  recognized 
authorities  in  the  fields  of  business, 
employment,  training,  rehabilitation,  or 
labor  and  who  are  not  employees  of  the 
Department  of  Labor. 

The  Advisory  Committee  v«rill  report 
to  the  Assistant  Secretary  for  Veterans' 
Employment  and  Training.  It  will 
function  solely  as  an  advisory  body  and 
in  compliance  with  the  provisions  of  the 
Federal  Advisory  Committee  Act,  and 
its  charter  will  bie  filed  under  the  Act. 

For  further  information  contact  Mr. 
John  R.  Muckelbauer,  Executive 
Assistant,  Office  of  the  Assistant 
Secretary  for  Veterans'  Employment  and 
Training,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210,  telephone  (202)  693-4700. 

Signed  at  Washington,  DC,  this  30th  day  of 
September,  2002. 
Elaine  L.  Chao, 
Secretary  of  Labor. 
[FR  Doc.  02-25336  Filed  10-3-02;  8:45  am] 


DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration,  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
f^ederaily  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  fi^om  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determination  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931. 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276(a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1. 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
pajrment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wage  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  puUic 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
fit>m  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
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in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shaU  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 

Fujrther  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW.,  Room  S-3014, 
Washington,  DC  20210. 

Modification  to  Goieral  Wage 
Determination  Decisions 

The  nimiber  of  the  decisions  listed  to 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  being  modified 
are  listed  by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

New  Hampshire: 

NH020011  (Mar.  1.  2002} 
Now  Tsrsov* 

NJ020006  (Mar.  1,  2002) 
New  York: 

NY020001  (Mar.  1,  2002) 

NY020002  (Mar.  1,  2002) 

NY020003  (Mar.  1. 2002) 

NY020004  (Mar.  1, 2002) 

NY020005  (Mar.  1 ,  2002) 

NY020007  (Mar.  1,  2002) 

NY020008  (Mar.  1,  2002) 

NY020009  (Mar.  1,  2002) 

NY020011  (Mar.  1,  2002) 

NY020012  (Mar.  1, 2002) 

NY020013  (Mar.  1,  2002) 

NY020014  (Mar.  1,  2002) 

NY020016  (Mar.  1,  2002) 

NY020017  (Mar.  1,  2002) 

NY020018  (Mar.  1,  2002) 

NY02OO21  (Mar.  1,  2002) 

NY020022  (Mar.  1, 2002) 

NY020025  (Mar.  1, 2002) 

NY020026  (Mar.  1,  2002) 

NY020031  (Mar.  1,  2002) 

NY020032  (Mar.  1, 2002) 


NY020033  (Mar.  1.  2002) 
NY020036  (Mar.  1.  2002) 
NY020037  (Mar.  1,  2002) 
NY020039  (Mar.  1,  2002) 
NY020040  (Mar.  1,  2002) 
NY020041  (Mai.  1,  2002) 
NY020042  (Mar.  1,  2002) 
NY020043  (Mar.  1,  2002) 
NY020044  (Mar.  1,  2002) 
NY020045  (Mar.  1,  2002) 
NY020046  (Mar.  1,  2002) 
NY020047  (Mar.  1,  2002) 
NY020048  (Mar.  1,  2002) 
NY020O4g  (Mar.  1.  2002) 
NY020051  (Mar.  1,  2002) 
NY020060  (Mar.  1,  2002) 
NY020066  (Mar.  1,  2002) 
NY020074  (Mar.  U2002) 
NY020076  (Mar.  1.  2002) 

Volume  n 

Distict  of  Columbia: 
DC020001  (Mar.  1,  2002) 
DC020003  (Mar.  1,  2002) 

Maryland: 

MD020001  (Mar.  1,  2002) 
MD020002  (Mar.  1,  2002) 
MD020006  (Mar.  1,  2002) 
MD020010  (Mar.  1,  2002) 
MD020015  (Mar.  1,  2002] 
MD020019  (Mar.  1,  2002) 
MDO20O31  (Mar.  1,  2002) 
MD020034  (Mar.  1,  2002) 
MD020035  (Mar.  1,  2002) 
MD020040  (Mar.  1,  2002) 
MD020048  (Mar.  1,  2002) 
MD020055  (Mar.  1,  2002) 
MD020056  (Mar.  1,  2002) 
MD020057  (Mar.  1,  2002) 
MD020058  (Mar.  1,  2002) 

Pennsylvania: 
PA020001  (Mar.  1,  2002) 
PA020002  (Mar.  1,  2002) 
PA020005  (Mar.  1,  2002) 
PA020006  (Mar.  1,  2002) 
PA020008  (Mar.  1,  2002) ' 
PA020011  (Mar.  1,2002) 
PA020016  (Mar.  1.  2002) 
PA020017  (Mar.  1,2002) 
PA0200ig  (Mar.  1.  2002) 
PA020020  (Mar.  1,  2002) 
PA020023  (Mar.  1,  2002) 
PA020024  (Mar.  1.  2002) 
PA020025  (Mar.  1,  2002) 
PA020026  (Mar.  1,  2002) 
PA020027  (Mar.  1,  2002) 
PA020030  (Mar.  1,  2002) 
PA020031  (Mar.  1,  2002) 
PA020038  (Mar.  1,  2002) 
PA020040  (Mar.  1.  2002) 
PA020042  (Mar.  1.  2002) 
PA020052  (Mar.  1,  2002) 
PA020061  (Mar.  1, 2002) 

Virginia: 
VA020025  (Mar.  1,  2002) 
VA020078  (Mar.  1.  2002) 
VA020079  (Mar.  1,  2002) 
VA020092  (Mar.  1.  2002) 
VA02e099  (Mar.  1,  2002) 

Volume  in 

Alabama: 
AL020024  (Mar.  1, 2002) 

Florida: 
FL020001  (Mar.  1.  2002) 
FL020009  (Mar.  1,  2002) 
FL020017  (Mar.  1,  2002) 
FL020046  (Mar.  1,  2002) 


FL020103  (Mar.  1,  2002) 
FL020104  (Mar.  1.  2002) 
Kentucky: 
KY020001  (Mar.  1,  2002) 
KY02OOO2  (Mar.  1,  2002) 
KY020003  (Mar.  1.  2002) 
KY020004  (Mar.  1,  2002) 
KY020007  (Mar.  1.  2002) 
KY020025  (Mar.  1,  2002) 
KY020027  (Mar.  1,  2002) 
ICY020029  (Mar.  1,  2002) 

Volume  IV 

Ulinois: 
IL020001  (Mar.  1,  2002) 
ILb20002  (Mar.  1,2002) 
IL0200O4  (Mar.  1,  2002) 
IL020005  (Mar.  1,  2002) 
IL020014  (Mar.  1,  2002) 
IL020015  (Mar.  1,2002) 
IL020016  (Mar.  1,2002) 
IL020017  (Mar.  1,2002) 
IL020049  (Mar.  1,2002) 

Indiana: 
IN020001  (Mar.  1.  2002) 

Ohio: 
OH020001  (Mar.  1.  2002) 
OH020002  (Mar.  1,  2002) 
OH020003  (Mar.  1,  2002) 
OH020020  (Mar.  1,  2002) 
OH020023  (Mar.  1,  2002) 
OH020O27  (Mar.  1,  2002) 
OH020028  (Mar.  1,  2002] 
OH020029  (Mar.  1.  2002)  * 
OH020033  (Mar.  1.  2002) 
OH020034  (Mar.  1.  2002) 
OH020035  (Mar.  1,  2002) 
OH020036  (Mar.  1,  2002) 

Volume  V 

Kansas: 
KS020002  (Mar.  1.  2002) 
KS020007  (Mar.  1.  2002) 
KS020013  (Mar.  1,  2002) 
KS020015  (Mar.  1,  2002) 
KS020017  (Mar.  1,2002) 
KS020018  (Mar.  1,  2002) 
KS020019  (Mar.  1,  2002) 
KS020020  (Mar.  1,  2002) 
KS020021  (Mar.  1.  2002) 
KS020023  (Mar.  1,  2002) 
KS020026  (Mar.  1.  2002) 
KS020028  (Mar.  1,  2002) 
KS020029  (Mar.  1,  2002) 
KS020035  (Mar.  1,  2002) 

New  Mexico: 
NM020001  (Mar.  1.  2002) 

Oklah<Hna: 
OK020007  (Mar.  1,  2002) 

Texas: 
TX020002  (Mar.  1,  2002) 
TX020003  (Mar.  1.  2002) 
TX020014  (Mar.  1,  2002) 
TX020063  (Mar.  1,  2002) 
TX020096  (Mar.  1,  2002) 

Volume  VI 

Idaho: 

ID0920003  (Mar.  1.  2002) 
Wyoming: 

WY020008  (Mar.  1, 2002) 

Volume  Vn 
California: 
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CA020001 
CA020002 
CA020004 
CA020009 
CA020013 
CA020019 
CA020023 
CA020025 
CA020028 
C:A020029 
CA020030 
CA020031 
CA020032 
CA020033 
CA020035 
CA020036 
CA020037 
Hawaii: 
H1O20001 


(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 


2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 


(Mar.  1,2002) 


General  Wage  Determination 
Publication 

General  wage  detenninations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  tliose  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
determinations  Issued  Under  the  Davis- 
Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  across  the  country. 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts 
are  available  electronically  at  no  cost  on 
the  Government  Printing  Office  site  at 
http://www.access.gpo.gov/davisbacon. 
they  are  also  available  electronically  by 
subscription  to  the  Davis-Bacon  Online 
Service  [http:// 

davisbacon.fedworld.gov)  of  the 
National  Technical  Information  Service 
(NnS)  of  the  U.S.  Department  of 
Commerce  at  1-800-363-2068.  This 
subscription  offers  value-added  features 
such  as  electronic  delivery  of  modified 
wage  decisions  directly  to  the  user's 
desktop,  the  ability  to  access  prior  wage 
decisions  issued  during  the  year, 
extensive  Help  desk  Support, 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington.  DC  20402,  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s).  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the  six 
separate  Volumes,  arranged  by  State. 
Subscriptions  include  an  annual  edition 
(issued  in  January  or  February)  which 
includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  will 
be  distributed  to  subscribers. 


Signed  at  Washington,  DC  this^Oth  Day  of 
September  2002. 
Carl  J.  Poleskey, 

Chief.  Bmnch  of  Construction  Wage 
Determinations. 
[FR  Doc.  02-25054  Filed  10-3-02;  8:45  am] 

BILLING  CODE  4S10-Z7-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (02-120)] 

Notice  of  Prospective  Patent  License 

agency:  National  Aeronautics  and 

Space  Administration. 

ACTION:  Notice  of  prospective  patent 

license. 

SUMMARY:  NASA  hereby  gives  notice 
that  Polyuinac  Technology,  Inc.  of  1060 
E.  30  Street,  Hialeah,  FL  33013,  has 
applied  for  an  exclusive  license  to 
practice  the  inventions  described  in: 
NASA  Case  No.  LAR-15767-1,  entitled 
Polyimide  Precursor  Solid  Residuum," 
for  which  a  U.S.  Patent  6,180.746  was 
issued  to  the  United  States  of  America 
as  represented  by  the  Administrator  of 
the  National  Aeronautics  and  Space 
Administration;  NASA  Case  No. 
LAR15977-1,  entitled  "Aromatic 
Polyimide  Foam."  for  which  a  U.S. 
Patent  No.  6.133,330  was  issued  to  the 
United  States  of  America  as  represented 
by  the  Administrator  of  the  National 
Aeronautics  and  Space  Administration; 
NASA  Case  No.  LARl  5831-1,  entitled 
"Hollow  Polyimide  Microspheres."  for 
which  a  U.S.  Patent  No.  5,994,418  was 
issued  to  the  United  States  of  America 
as  represented  by  the  Administrator  of 
the  National  Aeronautics  and  Space 
Administration;  NASA  Case  No.  LAR- 
15831-2,  entitled  "Hollow  Polyimide 
Microspheres,"  for  which  a  U.S.  Patent 
No.  6,235,803  was  issued  to  the  United 
States  of  America  as  represented  by  the 
Administrator  of  the  National 
Aeronautics  and  Space  Administration; 
NASA  Case  No.  LAR-15831-3.  entitled 
"Hollow  Polyimide  Microspheres,"  for 
which  a  U.S.  Patent  No.  6,084.000  was 
issued  to  the  United  States  of  America 
as  represented  by  the  Administrator  of 
the  National  Aeronautics  and  Space 
Administration;  NASA  Case  No.  LAR- 
15745-1,  entitled  "Fihns. 
preimpregnated  tapes  and  composites 
made  from  polyimide  "Salt-like" 
solutions."  for  which  a  U.S.  Patent  No. 
6.222.007  was  issued  to  the  United 
States  of  America  as  represented  by  the 
Administrator  of  the  National 
Aeronautics  and  Space  filed  and 
assigned  to  the  United  States  of  America 
as  represented  by  the  Administrator  of 


the  National  Aeronautics  and  Space 
Administration.  Written  objections  to 
the  prospective  grant  of  a  license  should 
be  sent  to  Langley  Research  Center. 
DATES:  Responses  to  this  notice  must  be 
received  by  October  21 ,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  Roughen.  Patent  Attorney. 
Langley  Research  Center.  Mail  Stop  212. 
Hamptpn,  VA  23681-2199,  telephone 
(757)  864-9340;  fax  (757)  864-9190. 

Dated:  September  30,  2002. 
Robert  M.  Stephens, 
Deputy  General  Counsel. 
[FR  Doc.  02-25270  Filed  10-3-02;  8:45  am] 
BILLING  COOE  751(M»-P 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedules;  Availability  and 
Request  for  Comments 

AGENCY:  National  Archives  and  Records 
Administration  (NARA). 
ACTION:  Notice  of  availability  of 
proposed  records  schedules;  request  for 
comments. 

SUMMARY:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Once  approved  by  NARA, 
records  schedules  provide  mandatory 
instructions  on  what  happens  to  records 
when  no  longer  needed  for  current 
Government  business.  They  authorize 
the  preservation  of  records  of 
continuing  value  in  the  National 
Archives  of  the  United  States  and  the 
destruction,  after  a  specified  period,  of 
records  lacking  administrative,  legal, 
research,  or  other  value.  Notice  is 
published  for  records  schedules  in 
which  agencies  propose  to  destroy 
records  not  previously  authorized  for 
disposal  or  reduce  the  retention  period 
of  records  already  authorized  for 
disposal.  NARA  invites  public 
comments  on  such  records  schedules,  as 
required  by  44  U.S.C.  3303a(a). 
DATES:  Requests  for  copies  must  be 
received  in  writing  on  or  before 
November  18,  2002.  Once  the  appraisal 
of  the  records  is  completed,  NARA  will 
send  a  copy  of  the  schedule.  NARA  staff 
usually  prepare  appraisal 
memorandums  that  contain  additional 
information  concerning  the  records 
covered  by  a  proposed  schedule.  These, 
too.  may  be  requested  and  will  be 
provided  once  the  appraisal  is 
completed.  Requesters  will  be  given  30 
days  to  submit  comments. 
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ADDRESSES:  To  request  a  copy  of  any 
records  schediile  identified  in  this 
notice,  write  to  the  Life  Cycle 
Management  Division  (NWML), 
National  Archives  and  Records 
Administration  (NARA).  8601  Adelphi 
Road,  College  Park,  MD  20740-6001. 
Requests  also  may  be  transmitted  by 
FAX  to  301-837-3698  or  by  e-mail  to 
records.mgt@nara.gov.  Requesters  must 
cite  the  control  number,  which  appears 
in  parentheses  after  the  name  of  the 
agency  which  submitted  the  schedule, 
and  must  provide  a  mailing  address. 
Those  who  desire  appraisal  reports 
should  so  indicate  in  their  request. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Baume.  Acting  Director,  Life  Cycle 
Management  Division  (NWML), 
National  Archives  and  Records 
Administration,  8601  Adelphi  Road. 
College  Park.  MD  20740-6001. 
Telephone:  301-837-1505.  E-mail: 
records.mgt@nara.gov. 

SUPPtfMENTARY  INFORMATION:  Each  year 
Federal  agencies  create  billions  of 
records  on  paper,  film,  magnetic  tape, 
and  other  media.  To  control  this 
accumulation,  agency  records  managers 
prepare  schedules  proposing  retention 
periods  for  records  and  submit  these 
schedules  for  NARA's  approval,  using 
the  Standard  Form  (SF)  115,  Request  for 
Records  Disposition  Authority.  These 
schedules  provide  for  the  timely  transfer 
into  the  National  Archives  of 
historically  valuable  records  and 
authorize  the  disposal  of  all  other 
records  after  the  agency  no  longer  needs 
them  to  conduct  its  business.  Some 
schedules  are  comprehensive  and  cover 
all  the  records  of  an  agency  or  one  of  its 
major  subdivisions.  Most  schedules, 
however,  cover  records  of  only  one 
office  or  program  or  a  few  series  of 
records.  Many  of  these  update 
previously  approved  schedules,  and 
some  include  records  proposed  as 
permanent. 

No  Federal  records  are  authorized  for 
destruction  without  the  approval  of  the 
Archivist  of  the  United  States.  This 
approval  is  granted  only  after  a 
thorough  consideration  of  their 
administrative  use  by  the  agency  of 
origin,  the  rights  of  die  Government  and 
of  private  persons  directly  affected  by 
the  Government's  activities,  and 
whether  or  not  they  have  historical  or 
other  value. 

Besides  identifying  the  Federal 
agencies  and  any  subdivisions 
requesting  disposition  authority,  this 
public  notice  lists  the  organizational 
unit(s)  acomiulating  the  records  or 
indicates  agency-wide  applicability  in 
the  case  of  schedules  that  cover  records 
that  may  be  accimiulated  throughout  an 


agency.  This  notice  provides  the  control 
number  assigned  to  each  schedule,  the 
total  number  of  schedule  items,  and  the 
nimiber  of  temporary  items  (the  records 
proposed  for  destruction).  It  also 
includes  a  brief  description  of  the 
temporary  records.  The  records 
schedule  itself  contains  a  full 
description  of  the  records  at  the  file  unit 
level  as  well  as  their  disposition.  If 
NARA  stafi  has  prepared  an  appraisal 
memorandum  for  the  schedule,  it  too 
includes  information  about  the  records. 
Further  information  about  the 
disposition  process  is  available  on 
request. 

Schedules  Pending 

1.  Department  of  Commerce,  Bureau 
of  Industry  and  Security  (Nl-4  76-02-3, 
15  items,  10  temporary  items).  Records 
accumulated  by  the  Office  of  the 
Assistant  Secretary  for  Export 
Administration.  Included  are  such 
records  as  country  files,  chronological 
files,  export  control  subject  files,  and 
liceasing  logs  and  decision  files. 
Electronic  copies  of  records  created 
using  electronic  mail  and  word 
processing  are  also  included.  Records 
proposed  for  permanent  retention 
include  recordkeeping  copies  of  subject 
files  acciunulated  by  the  Assistant  and 

•  Deputy  Assistant  Secretary,  export 
policy  advisory  committee  files,  review 
board  files,  and  operating  committee 
files. 

2.  Department  of  Defense,  Defense 
Information  Systems  Agency  (Nl-371- 
02-6, 46  items,  46  temporary  items). 
Records  relating  to  classified 
information  accounting  and  control, 
information  security,  physical  security, 
personnel  security,  communications 
security,  and  special  compartmented 
information.  Also  included  are 
electronic  copies  of  documents  created 
using  electronic  nudl  and  word 
processing. 

3.  Department  of  Energy,  Bonneville 
Power  Administration  (Nl-305-02-1, 
21  items,  21  temporary  items).  Records 
relating  to  the  development  and 
management  of  RTO  West,  a  Regional 
Transmission  Organization.  Included 
are  such  records  as  reports,  analyses, 
financial  and  technical  records,  and 
supporting  materials.  Also  included  are 
electronic  copies  of  records  created 
using  word  processing  and  electronic 
mail. 

4.  Department  of  Justice,  Executive 
Office  for  United  States  Attorneys  (Nl- 
60-99-1,  26  items,  14  temporary  items). 
Inputs,  outputs,  master  files,  and  system 
docimientation  of  the  automated  case 
management,  collection  management, 
and  persoimel  resource  management 
systems.  Also  included  are  electronic 


copies  of  records  created  using 
electronic  mail  and  word  processing. 
Proposed  for  permanent  retention  are 
the  following  master  files  with  related 
system  documentation:  civil  flagged 
master  file;  criminal  flagged  master  file; 
criminal  charge  file;  civil  immediate 
declinations  file:  and  criminal 
immediate  declinations  file.  Abo 
proposed  for  permanent  retention  are 
recordkeeping  copies  of  the  United 
States  Attorney  Annual  Statistical 
Report. 

5.  Department  of  Justice.  United 
States  Attorneys  Offices  (Nl-1 18-99-1. 
7  items.  7  temporary  items).  Inputs, 
outputs,  master  files,  and  system 
docimientation  for  the  automated  case 
management  system  (Legal  Information 
Office  Network  System),  collection 
management,  and  personnel 
management  systems  of  the  United 
States  Attorneys.  Also  included  are 
electronic  copies  of  documents  created 
using  electronic  mail  and  word 
processing. 

6.  Department  of  the  Treasury,  Bureau 
of  the  Public  Debt  (Nl-53-02-13,  2 
items,  2  temporary  items).  Records 
relating  to  redemption  table  verification 
and  interest  rate  certification  of  ctirrent 
income  bonds. 

7.  Enviroiunental  Protection  Agency, 
Office  of  Enforcement  and  Compliance 
Assurance  (Nl-412-02-03,  5  items,  3 
temporary  items).  Electronic  software 
programs  and  paper  and  electronic 
input  records  associated  with  the 
Section  Seven  Tracking  System,  as 
automated  system  used  to  register  and 
monitor  domestic  and  foreign  pesticide 
producing  companies.  The  electronic 
data  in  this  system  is  proposed  for 
permanent  retention  as  is  the  system 
documentation. 

8.  Federal  Emergency  Management 
Agency,  Office  of  General  Coimsel  (Nl- 
311-02-4,  5  items.  5  temporary  items). 
Records  relating  to  the  agency's 
Alternative  Dispute  and  Resolution 
Program,  including  such  records  as  case 
files,  agreements,  an  electronic  case  file 
database,  statistical  reports,  and 
summaries.  Also  included  are  electronic 
copies  of  records  created  using 
electronic  mail  and  word  processing. 

9.  Office  of  the  Corrections  Trustee, 
Agency -wide  (Nl-22(M)2-25,  5  items,  3 
temporary  items).  Staff  working  files, 
financial  records,  and  electronic  copies 
of  records  created  using  electronic  mail 
and  word  processing.  Records  proposed 
for  permanent  retention  include 
recordkeeping  copies  of  organization 
and  interagency  workgroup  files, 
correspondence  files,  appointment   . 
calendars,  and  publications. 
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Dated:  September  30.  2002. 
Michael  J.  Kurtz, 

Assistant  Archivist  for  Record  Services — 
Washington,  DC. 

(FR  Doc.  02-25242  Filed  10-3-02;  8:45  am] 
BHJJNG  COOC  7S15-01-P 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Information  Quality  Guidelines 

agency:  National  Archives  and  Records 
Administration  (NARA). 
action:  Notice  of  availability  of  final 
infonnation  quality  guidelines. 

summary:  NARA  is  giving  notice  of 
availability  of  its  Information  Quality 
Guidelines  (guidelines).  The  guidelines 
contain  NARA's  standards  of  quality, 
utility,  objectivity,  and  integrity  for 
infonnation  that  is  disseminated  to  the 
public,  and  the  administrative 
procedures  for  preparing,  reviewing, 
and  correcting  infonnation  products. 
The  guidelines  also  describe  the 
mechanisms  for  the  public  to  request 
correction  of  information,  and  to  request 
reconsideration  of  a  NARA  decision  to 
deny  a  request  for  correction. 
Tne  guidelines  are  available 
electronically  at  http:// 
www.archives.gov/about_us/ 
informationquality/guidelines.html. 
For  a  paper  copy  of  the  guidelines, 
contact  the  person  listed  in  FOR  FURTHER 
INFORMATION  CONTACT. 
EFFECTIVE  DATE:  The  guidelines  were 
effective  October  1.  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
Weber  at  301-637-3112. 

Dated:  October  1,  2002. 
Nancy  Allard, 
Federal  Register  Liaison. 
[FR  Doc.  02-25393  Filed  10-3-02;  8:45  am) 
MLUNG  COOC  7S1S-01-P 


NATIONAL  COUNaL  ON  DISABILITY 

international  Watch  Advlsofy 
Commit!**  Itoeting  (Contarenc*  Call) 

AGENCY:  National  Coimcil  on  Disability 

(NCD). 

DATES:  12  noon,  EST,  November  21, 

2002. 

ADDRESSES:  National  Coimcil  on 
Disability,  1331  F  Street,  NW..  Suite 
850.  Washington,  DC. 

Status:  All  parts  of  this  meeting  will 
be  open  to  the  public.  Those  interested 
in  participating  in  the  conference  call 
should  contact  the  appropriate  staff 
member  listed  below.  Due  to  limited 
resources,  only  a  few  telephone  lines 
will  be  available  for  the  conference  call. 


Agenda:  Roll  call,  annoimcements, 
overview  of  accomplishments,  planning 
for  FT  2003,  reports,  new  business, 
adjournment. 

FOR  FURTHER  INFORMATION  CONTACT:  Joan 
Durocher,  Attorney  Advisor  and 
Designated  Federal  Official,  National 
Council  on  Disability.  1331  F  Street 
NW.  Suite  850,  Washington,  DC  20004; 
202-272-2004  (voice),  202-272-2074 
(TTY),  202-272-2022  (fax), 
jdurocher®ncd.gov  (e-mail). 

International  Watch  Advisory 
Committee  Mission:  The  purpose  of 
NCD's  International  Watch  is  to  share 
information  on  international  disability 
issues  and  to  advise  NCD  on  developing 
policy  proposals  that  will  advocate  for 
a  foreign  policy  that  is  consistent  with 
the  values  and  goals  of  the  Americans 
with  Disabilities  Act 

Dated:  October  1,  2002. 
Ethel  D.  BriggB, 
Executive  Director. 

(FR  Doc.  02-25253  Filed  10-3-02;  8:45  am] 
HUMQ  COM  •niMIA-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Doctat  Nos.  50-254  and  50-265] 

Exalon  G*n*ration  Company,  LLC; 
Notic*  of  Conakteratlon  of  l**uanoB  of 
Amondnwnt  to  Facility  Oparatlng 
Llcans*.  Propo**d  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hoaring 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  Nos.  DPR- 
29  and  DPR-30  issued  to  Exelon 
Generation  Company,  LLC  (Exelon,  the 
licensee),  for  operation  of  the  Quad 
Cities  Nuclear  Power  Station,  Units  1 
and  2,  located  in  Rock  Island  County, 
IL. 

The  proposed  amendment  would 
revise  the  Updated  Safety  Analysis 
Report  (UFSAR)  to  aUow  lifting  heavier 
loads  with  the  reactor  building  crane 
during  the  Unit  1  refueling  outage 
beginning  in  November  2002. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act),  and  the  Commission's 
regulations. 

The  CcMnmission  has  made  a 
proposed  determination  diat  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  Title  10 
of  the  Code  of  Federal  Regulations  (10 


CFR),  Section  50.92,  this  means  that 
operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would 
not  (1)  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1.  The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  changes  will  allow  use  of  the 
reactor  building  crane  at  Quad  Cities  Nuclear 
Power  Station  (QC3MPS)  during  power 
operations  to  Ufl  heavy  loads  up  to  125  tons 
for  removal  and  re-installation  activities  for 
the  reactor  cavity  shield  blocks  during  the 
Unit  1  refueling  outage  {i.e.,  Q1R17).  The 
reactor  building  crane  has  additional  margin 
for  a  total  lifted  load  of  125  tons  with  single 
failure-proof  features  if  a  Design  Basis 
Earthquake  (DBE)  is  not  assumed.  Exelon  has 
qualitatively  demonstrated  that  the 
probability  of  a  DBE  occurring  during  the 
limited  duration  (estimated  to  be  24  hours) 
of  the  request  is  very  small.  The  probability 
of  load  drop  accidents  previously  evaluated 
is  not  increased  since  the  capacity  of  the 
reactor  building  crane  equals  or  exceeds  the 
weight  of  the  reactor  cavity  shield  blocks. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

-  2.  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  changes  allow  use  of  the 
QQ4PS  reactor  building  crane  for  a  limited 
duration  to  lift  heavy  loads  up  to  a  total  of 
125  tons  during  removal  and  reinstallation 
activities  for  the  reactor  cavity  shield  blocks. 
The  reactor  building  crane  has  additional 
margin  for  a  Ufted  load  of  125  tons  with 
single  failure-proof  features  if  a  DBE  is  not 
assumed.  The  probability  of  a  DBE  during  the 
limited  duration  of  the  request  is  very  small. 
Therefore,  the  single  failure-proof  features 
ensure  that  the  proposed  changes  provide  an 
equivalent  level  of  safety  and  will  not  create 
the  possibility  of  a  new.  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  The  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  reactor  building  crane  is  rated  for 
lifting  loads  up  to  125  tons.  The  NRC  has 
approved  qualification  of  the  QCNPS  reactor 
building  crane  as  single  failure-proof  for 
loads  of  up  to  110  tons.  The  proposed  change 
allows  use  of  the  crane  for  a  limited  duration 
to  lift  loads  up  to  125  tons.  Existing  safety 
margins  are  enhanced  when  lifting  loads  up 
to  125  tons  if  a  DBE  is  not  assumed,  and 
Exelon  has  demonstrated  that  the  probability 
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of  a  DBE  during  the  limited  duration  of  the 
request  is  very  small.  Therefore,  it  is 
concluded  that  the  proposed  changes  do  not 
result  in  a  significant  reduction  in  the  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
sioaificant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  wUl  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  imtil  the 
expiration  of  the  30-day  notice  period. 
However,  shoiUd  circtunstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdovm  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  "Hie 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
inbw^uenily. 

Wntten  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch.  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Writien  comments  may 
ako  be  delivered  to  Room  6D59,  Two 
White  Flint  Nortii.  11545  Rockville 
Pike,  Rockville,  Kfaryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Dociunents  may  be  examined,  and/or 
copied  for  a  fee,  at  the  NRC's  Public 
Document  Room,  located  at  One  White 
Flint  Nortii.  11555  Rockville  Pike  (first 
floor),  Rockville,  Maryland. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  November  4,  2002,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 


affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  vmtten  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
considt  a  current  copy  of  10  CFR  2.714,' 
which  is  available  at  the  Commission's 
Public  Document  Room,  located  at  One 
White  Flint  North,  11555  Rockville  Pike 
(first  floor),  Rockville,  Maryland,  or 
electronically  on  the  Internet  at  the  NRC 
Web  site  http://www.nrc.gov/reading- 
rm/doc-collections/cfr/.  U  there  are 
problems  in  accessing  the  document, 
contact  the  Public  Doctmient  Room 
Reference  staff  at  1-800-397-4209,  301- 
415-4737,  or  by  e-mail  to  pdr@nrc.gov. 
U  a  request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition:  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  imder  the  Act  to  be 


'  The  most  recent  version  of  Title  10  of  the  Code 
of  Federal  Regulations,  published  lanuary  1,  2002. 
inadvertently  omitted  the  last  sentence  of  10  CFR 
2.714(d)  and  subparagraphs  (d)(1)  and  (2),  regarding 
petitions  to  intervene  and  contentions.  Those 
provisions  are  extant  and  still  applicable  to 
petitions  to  intervene.  Those  provisions  are  as 
follows:  "In  all  other  circumstances,  such  ruling 
body  or  officer  shall,  in  ruling  on — 

(1)  A  petition  for  leave  to  intervene  or  a  request 
for  hearing,  consider  the  following  factors,  among 
other  things: 

(i)  The  nature  of  the  petitioner's  right  under  the 
Act  to  be  made  a  part>'  to  the  proceeding. 

(ii)  The  nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in  the 
proceeding. 

(iii)  The  possible  effect  of  any  order  that  may  be 
entered  in  the  proceeding  on  the  petitioner's 
interest . 

(2)  The  admissibility  of  a  contantiaa,  rehise  to 
admit  a  contention  if: 

(i)  Hie  contention  and  supporting  material  &il  to 
satisfy  the  requirements  of  paragraph  (b)(2)  of  this 
section;  or 

(ii)  The  contention,  if  proven,  would  be  of  no 
consequence  in  the  proceeding  because  it  would 
not  entitle  petitioner  to  relief." 


made  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspectls)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  hsus  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  infends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitie  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opporttmity  to 
present  evidence  abd  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  niake  a  final  < 

determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 
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If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  s^er  issuance  of  the  amendment. 
If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Conmiission, 
Washington.  DC  20555-0001.  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room  (PDR),  located 
at  One  White  Flint  North,  11555 
Rockville  Pike  (first  floor),  Rockville, 
Maryland,  by  the  above  date.  Because  of 
the  continuing  disruptions  in  delivery 
of  mail  to  United  States  Government 
offices,  it  is  requested  that  petitions  for 
leave  to  intervene  and  requests  for 
hearing  be  transmitted  to  the  Secretary 
of  the  Commission  either  by  means  of 
facsimile  transmission  to  301-415-1101 
or  by  e-mail  to  hearingdocket@nrc.gov. 
A  copy  of  the  petition  for  leave  to 
intervene  and  request  for  hearing  should 
also  be  sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555- 
0001 ,  and  because  of  continuing 
disruptions  in  delivery  of  mail  to  United 
States  Government  offices,  it  is 
requested  that  copies  be  transmitted 
either  by  means  of  facsimile 
transmission  to  301-415-3725  or  by  e- 
mail  to  OGCMailCentei®nrc.gov.  A  copy 
of  the  request  for  hearing  and  petition 
for  leave  to  intervene  should  also  be 
sent  to  Mr.  Edward  J.  CuUen,  Deputy 
General  Coimsel,  Exelon  BSC— Legal, 
2301  Market  Street.  Philadelphia,  PA 
19101,  attorney  for  the  licensee. 

"Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714{a)(l)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  October  1,  2002, 
which  is  available  for  public  inspection 
at  the  Commission's  PDR,  located  at 
One  White  Flint  North,  11555  Rockville 
Pike  (first  floor),  Rockville,  Maryland. 
Publicly  available  records  will  be 


accessible  imm  the  Agencywide 
Documents  Access  and  Management 
System's  (ADAMS)  Public  Electronic 
Reading  Room  on  the  Internet  at  the 
NRC  Web  site,  hUpJ /www. nrc.gov/ 
reading-rm/adams.html.  Persons  who 
do  not  have  access  to  ADAMS  or  who 
encounter  problems  in  accessing  the 
documents  located  in  ADAMS,  should 
contact  the  NRC  PDR  Reference  staff  by 
telephone  at  1-800-397-4209,  301- 
415-4737,  or  by  e-mail  to  pdr@nir.gov. 

Dated  at  Rockville.  Maryland,  this  2nd  day 
of  October  2002. 

For  the  Nuclear  Regulatory  Commission. 
Carl  F.  Lyon. 

Project  Manager,  Section  2.  Project 
Directorate  III.  Division  of  Licensing  Project 
Management.  Office  of  Nuclear  Reactor 
Regulation. 

IFR  Doc.  02-25385  Filed  10-3-02;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-395] 

South  Carolina  Electric  and  Gas  Co., 
Virgil  C.  Summer  Nuclear  Station; 
Notice  of  Acceptance  for  Docketing  of 
the  Application  and  Notice  of 
Opportunity  for  a  Hearing  Regarding 
Renewal  of  Facility  Operating  License 
No.  NPF-12  for  an  Additional  20- Year 
Period 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  an  application  for  the 
renewal  of  Operating  License  No.  NPF- 
12,  which  authorizes  South  Carolina 
Electric  &  Gas  Company  to  operate 
Virgil  C.  Summer  Nuclear  Station,  at 
2900  megawatts  thermal.  The  renewed 
license  would  authorize  the  applicant  to 
operate  the  Virgil  C.  Siunmer  Nuclear 
Station  for  an  additional  20  years 
beyond  the  period  specified  in  the 
current  license.  The  current  operating 
license  for  Virgil  C.  Summer  Nuclear 
Station  expires  on  August  6,  2022. 

On  August  6,  2002,  the  Commission 
received  an  application  from  South 
Carolina  Electric  &  Gas  Company  to 
renew  the  operating  license  for  the 
Virgil  C.  Summer  Nuclear  Station.  A 
Notice  of  Receipt  of  Application,  "Virgil 
C.  Summer  Nuclear  Station;  Notice  of 
Receipt  of  Application  for  Renewal  of 
Facility  Operating  License  No.  NPF-12 
for  an  Additional  20-year  Period,"  was 
published  in  the  Federal  Register  on 
September  3,  2002,  (67  FR  56316). 

The  Commission's  staff  (the  staff)  has 
determined  that  South  Carolina  Electric 

&  Gas  Company  has  submitted         

information  in  accordance  with  10  CFR 


54.19,  54.21.  54.22,  54.23,  and  51.53(c) 
that  is  complete  and  acceptable  for 
docketing.  The  ciirrent  Docket  No.  50- 
395  for  Operating  License  No.  NPF-12 
will  be  retained.  The  docketing  of  the 
renewal  application  does  not  preclude 
requesting  additional  information  as  the 
review  proceeds,  nor  does  it  predict 
whether  the  Commission  will  grant  or 
deny  the  application. 

Before  issuance  of  each  requested 
renewed  license,  the  Commission  will 
have  made  the  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act),  and  the  Commission's  rules 
and  regulations.  In  accordance  with  10 
CFR  54.29,  the  Commission  will  issue  a 
renewed  license  on  the  basis  of  its 
review  if  it  finds  that  actions  have  been 
identified  and  have  been  or  will  be 
taken  with  respect  to  (1)  managing  the 
effects  of  aging  during  the  period  of 
extended  operation  on  the  functionality 
of  structiu«s  and  components  that  have 
been  identified  as  requiring  aging 
management  review,  and  (2)  time- 
limited  aging  analyses  that  have  been 
identified  as  requiring  review,  such  that 
there  is  reasonable  assurance  that  the 
activities  authorized  by  the  renewed 
license  will  continue  to  be  conducted  in 
accordance  with  the  current  licensing 
basis  (CLB)  and  that  any  changes  made 
to  the  plant's  CLB  comply  with  the  Act 
and  the  Commission's  regulations. 

Additionally,  in  accoraance  with  10 
CFR  51.95(c),  the  Commission  will 
prepare  an  environmental  impact 
statement  that  is  a  supplement  to 
NUREG-1437,  "Generic  Environmental 
Impact  Statement  for  License  Renewal 
of  Nuclear  Power  Plants  "  (May  1996). 
Pursuant  to  10  CFR  51.26,  and  as  part 
of  the  environmental  scoping  process, 
the  staff  intends  to  hold  a  public 
scoping  meeting.  Detailed  information 
regarding  this  meeting  will  be  included 
in  a  future  Federal  Register  notice.  The 
Commission  also  intends  to  hold  public 
meetings  to  discuss  the  license  renewal 
process  and  the  schedule  for  conducting 
the  review.  The  Commission  will 
provide  prior  notice  of  these  meetings. 
As  discussed  further  herein,  in  the  event 
that  a  hearing  is  held,  issues  that  may 
be  litigated  will  be  confined  to  those 
pertinent  to  the  foregoing. 

Within  30  days  from  the  date  of 
publication  of  this  Federal  Register 
notice,  the  applicant  may  file  a  request 
for  a  hearing,  and  any  person  whose 
interest  may  be  affected  by  this 
proceeding  and  who  wishes  to 
participate  as  a  party  in  the  proceeding 
must  file  a  written  request  for  a  hearing 
and  a  petition  for  leave  to  intervene 
with  respect  to  the  renewal  of  the 
licenses  in  accordance  with  the 
provisions  of  10  CFR  2.714. 
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Interested  persons  should  consult  a 
current  copy  of  10  CFR  2.714,'  which  is 
available  at  the  Commission's  Public 
Dociunent  Room  (PDR),  11555  Rockville 
Pike  (first  floor)  Rockville,  Maryland, 
and  on  the  Commission's  Web  site  at 
http://www.nrc.gov  (the  Public 
Electronic  Reading  Room).  If  a  request 
for  a  hearing  or  a  petition  for  leave  to 
intervene  is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel  will  rule  on  the  request(s)  and/or 
petition(s),  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order.  In  the  event  that 
no  request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  may,  upon 
completion  of  its  evaluations  and  upon 
making  the  findings  required  imder  10 
CFR  parts  51  and  54,  renew  the  licenses 
without  further  notice. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth.  wi\h  particularity,  the  interest  of 
the  petitioner  in  the  proceeding  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding,  taking  into 
consideration  the  limited  scope  of 
matters  that  may  be  considered 
pursuant  to  10  CFR  parts  51  and  54.  The 
petition  must  specifically  explain  the 
reasons  why  intervention  should  be 
permitted  with  particular  reference  to 
the  following  factors;  (1)  The  nature  of 
the  petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding,  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding,  and  (3)  the  possible 
effect  of  any  order  that  may  be  entered 
in  the  proceeding  on  the  petitioner's 


>  The  most  recent  version  of  Title  10  of  the  Code 
of  Federal  Regulations,  published  January  1,  2002. 
inadvertently  omitted  the  last  sentence  of  10  CFR 
2.714(d)  and  paragraphs  (d)(1)  and  (2),  regarding 
petitions  to  intervene  and  contentions.  Those 
provisions  are  extant  and  still  applicable  to 
petitions  to  intervene.  Those  provisions  are  as 
follows: 

In  all  other  circumstances,  such  ruling  body  or 
officer  shall,  in  ruling  on — 

(1)  A  petition  for  leave  to  intervene  or  a  request 
for  hearing,  consider  the  following  factors,  among 
other  things:  (i)  The  nature  of  the  petitioner's  right 
under  the  Act  to  be  made  a  party  to  the  proceeding, 
(ii)  The  nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in  the 
proceeding,  (iii)  The  possible  effect  of  any  order 
that  may  be  entered  in  the  proceeding  on  the 
petitioner's  interest. 

(2)  The  admissibility  of  a  contention,  refuse  to 
admit  a  contention  if:  (i)  The  contention  and 
supporting  material  fail  to  satisfy  the  requirements 
of  paragraph  (b)(2)  of  this  section;  or  (ii)  The 
contention,  if  proven,  would  be  of  no  eonsequence 
in  the  proceeding  because  it  would  not  entitle 
petitioner  to  relief. 


interest.  The  petition  must  also  idmitify 
the  specific  a8pect(s)  of  the  subject 
matter  of  the  proceeding  as  to  which 
petitioner  wishes  to  intervene.  Any 
person  who  has  filed  a  petition  for  leave 
to  intervene  or  who  has  been  admitted 
as  a  party  may  amend  the  petition 
without  requesting  leave  of  the  board  up 
to  15  days  before  the  first  prehearing 
conference  scheduled  in  the  proceeding, 
but  such  an  amended  petition  must 
satisfy  the  specific  requirements 
described  above. 

Not  later  than  15  days  before  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
that  must  include  a  list  of  the 
contentions  that  the  petitioner  seeks  to 
have  litigated  in  the  hearing.  Each 
contention  must  consist  of  a  specific 
statement  of  the  issue  of  law  or  fact  to 
be  raised  or  controverted.  In  addition, 
the  petitioner  shall  provide  a  brief 
explanation  of  the  bases  of  each 
contention  and  a  concise  statement  of 
the  alleged  facts  or  the  expert  opinion 
that  supports  the  contention  and  on 
which  the  petitioner  intends  to  rely  in 
proving  the  contention  at  the  hearing. 
The  petitioner  must  also  provide 
references  to  those  specific  sources  and 
documents  of  which  the  petitioner  is 
aware  and  on  which  the  petitioner 
intends  to  rely  to  establish  those  facts  or 
expert  opinion.  The  petitioner  must 
provide  sufficient  information  to  show 
that  a  genuine  dispute  exists  with  the 
applicant  on  a  material  issue  of  law  or 
fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the  action 
imder  consideration.  The  contention 
must  be  one  that,  if  proven,  would 
entitle  the  petitioner  to  relief.  A 
petitioner  who  fails  to  file  such  a 
supplement  that  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

Requests  for  a  hearing  and  petitions 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
PDR,  located  at  One  White  Flint  North, 
11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland,  by  the  above  date. 
Because  of  the  continuing  disruptions  in 
delivery  of  mail  to  United  States 


Government  offices,  it  is  requested  that 
petitions  for  leave  to  intervene  and 
requests  for  hearing  be  transmitted  to 
the  Secretary  of  the  Commission  either 
by  means  of  facsimile  transmission  to 
301-415-1101  or  by  e-mail  to 
hearingdocket@nrc.gov.  A  copy  of  the 
request  for  leave  to  intervene  and 
request  for  hearing  should  also  be  sent 
to  the  Office  of  the  General  Coimsel, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and. 
because  of  continuing  disruptions  in 
delivery  of  mail  to  United  States 
Government  offices,  it  is  requested  that 
copies  be  transmitted  either  by  means  of 
facsimile  transmission  to  301-415-3725 
or  by  e-mail  to  OGCMailCentei@nTC.gav. 
A  copy  of  the  request  for  hearing  and 
petition  for  leave  to  intervene  should 
also  be  sent  to  Mr.  Stephen  A.  Byrne,  Sr. 
Vice  President — Nuclear  Operations, 
South  Carolina  Electric  &  Gas  Company. 
Virgil  C.  Summer  Nuclear  Station,  PO 
Box  88,  Jenkinsville,  SC  29065. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions,  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer,  or 
th6  Atomic  Safety  and  Licensing  Board 
that  the  petition  and/or  request  should 
be  granted  based  upon  a  btilancing  of 
the  factors  specified  in  10  CFR 
2.714(a)(l)(i)-(v)  and  2.714(d). 

Detailed  information  about  the  license 
renewal  process  can  be  found  on  the 
Commission's  Web  page  at  http:// 
www.nrc.gov.  A  copy  of  the  application 
is  available  for  public  inspection  at  the 
Commission's  PDR.  located  at  One 
White  Flint  North,  11555  Rockville  Pike 
(first  floor),  Rockville,  Maryland,  or  on 
the  NRC  Web  site  at  http://www.nrc.gov/ 
reactors/operating/licensing/renewal/ 
applications/summer. html,  while  the 
application  is  under  review.  The  staff 
has  verified  that  a  copy  of  the  license 
renewal  application  for  the  Virgil  C. 
Summer  Nuclear  Station  is  also 
available  to  local  residents  at  the 
Fairfield  County  Library,  in  Winnsboro, 
South  Carolina,  and  at  the  Thomas 
Cooper  Library,  at  the  University  of 
South  Carolina  in  Columbia,  South 
Carolina. 

Dated  at  Rockville,  Maryland,  this  27th  day 
of  September,  2002. 

For  the  Nuclear  Regulatory  Commission. 
Pao-Tsin  Kuo, 

Program  Director,  License  Renewal  and 
Environmental  Impacts  Division  of  Regulatory 
Improvement  Programs  Office  of  Nuclear 
Reactor  Regulation. 

[FR  Doc.  02-25245  Filed  10-3-02;  8:45  am] 
BtuMQ  cooe  7aM>-01-P 


62274 


Federal  Register /.Vol.  67,  No.  193 /Friday,  October  4.  2002 /Notices 


NUCLEAR  REGULATORY 
COMMISSION     I 

Proposed  Plan  to  Perfbnn  Fire  Testing 
of  Hemyc  (1-Hour)  and  MT  (3-Hour) 
Firef»rotection  Wrap;  Masting 

AGENCY:  Nuclear  Regulatory 

Commission. 

action:  Notice  of  meeting. 

summary:  The  NRC  staff  will  hold  a 
public  meeting  to  present  an  overview 
of  the  draft  plant-specific  proposed  plan 
to  perform  fipe  testing  of  Hemyc  (1-hour) 
and  MT  (3-hour)  fire  protection  wrap 
and  to  accept  public  comments  on  the 
document. 

dates:  October  31.  2002, 10  a.m.  to  12 
p.m. 

ADDRESSES:  One  White  Flint  North, 
Room  O-IO  B4. 11555  Rockville  Pike, 
Rockville.  Maryland  20852. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
R.  Subbaratnam,  Project  Directorate  II, 
Section  2,  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
Telephone  1-800-368-5642,  extension 
1478.  or  eMail  at  RXS@mc.gov:  or  Mr. 
D.  Frumkin,  Fire  Protection  and  Special 
Projects  Section,  Plant  Systems  Branch, 
Division  of  Systems  Safety  and 
Analysis,  Office  of  Nuclear  Reactor 
Regulation,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
Telephone  1-800-368-5642,  extension 
2280,  or  e-mail  at  DXFl@nrc.gov. 
SUPPLEMENTARY  INFORMATION:  As  a  result 
of  fire  protection  inspections, 
imresolved  items  (URIs)  were  opened  at 
some  nuclear  power  stations  due  to 
questions  raised  regarding  the  fire  rating 
of  two  fire  barrier  materials  (Shearon 
Harris  (ADAMS  ML003685341),  and 
McGuire  (ML0O3778709)).  The  URIs 
involve  the  fire  rating  of  Hemyc  and  MT 
fire  barrier  materials  produced  by 
Promatec,  Inc.  A  recent  staff  review  of 
the  original  fire  tests  for  these  materials 
shows  that  the  original  test  results  may 
not  be  consistent  with  the  stafTs  safety 
evaluation  report.  The  NRC  has  chosen 
to  perform  fire  tests  of  these  materials  to 
determine  their  actual  fire  rating  when 
applied  to  meet  the  requirements  of 
Title  10  of  the  Code  of  Federal 
Regulations  (10  CFR)  part  50,  appendix 
R,  "Fire  Protection  Program  for  Nuclear 
Facilities  Operating  Prior  to  January  1, 
1979,"  section  IIl.G.  as  required  by  10 
CFR  50.48,  "Fire  Protection." 

The  purpose  of  this  meeting  is  to 
gather  stakeholder  input  into  the 
proposed  testing  plan  to  help  assure  that 
the  testing  plan  as  proposed  includes  a 
representative  sample  of  configurations. 


The  meeting  may  also  gather  other 
information,  such  as  comments  on 
scope  of  testing  and  testing  methods, 
and  serve  as  a  vehicle  for  members  of 
the  public  to  express  concerns  and 
provide  advice. 

The  proposed  testing  plan  is  available 
electronically  for  public  inspection  in 
the  NRC  Public  Document  Room  (PDR) 
located  at  One  White  Flint  North,  11555 
Rockville  Pike  (first  floor),  Rockville. 
Maryland,  or  fixim  the  Publicly 
Available  Records  (PARS)  component  of 
NRC's  Agencywide  Documents  Access 
and  Management  System  (ADAMS). 
ADAMS  is  accessible  from  the  NRC  Web 
site  at  http://www.nrc.gov/reading- 
rm.html  (the  Public  Electronic  Reading 
Room).  The  ADAMS  accession  number 
for  the  test  plan  is  ML022280394.  If  you 
do  not  have  access  to  ADAMS  or  if  there 
are  problems  in  accessing  the 
docimients  located  in  ADAMS,  contact 
the  NRC  PDR  Reference  staff  at  1-800- 
397-4209  or  301-415-4737.  or  by  e-mail 
at  pdr@nrc.gov. 

Any  interested  party  may  submit 
comments  on  the  draft  test  plan. 
Comments  may  be  delivered  to  Room  6 
D22,  Two  White  Flint  North,  at  11545 
Rockville  Pike,  Rockville.  Maryland, 
from  7:30  a.m.  to  4:15  p.m.  Federal 
workdays.  Electronic  comments  may  be 
submitted  to  the  NRC  by  e-mail  to 
RXS2@nrc.gov  for  consideration  by  the 
NRC  staff.  To  be  certain  of 
consideration,  comments  on  the 
proposed  testing  plan  must  be  received 
by  November  7,  2002.  Comments 
received  after  the  due  date  will  be 
considered  if  it  is  practical  to  do  so,  but 
the  NRC  staff  is  able  to  assure 
consideration  only  for  comments 
received  on  or  before  this  date.  Written- 
comments  on  the  testing  plan  should  be 
addressed  to:  R.  Subbaratnam.  Project 
Directorate  II,  Section  2,  Division  of 
Licensing  Project  Management.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001. 

All  comments  received  by  the 
Commission,  including  those  made  by 
Federal,  State,  and  local  agencies, 
Indian  tribes,  or  other  interested 
persons,  will  be  made  available 
electronically  at  the  Commission's  PDR 
in  Rockville,  Maryland  and  from  the 
PARS  component  of  ADAMS. 

The  NRC  staff  will  host  an  informal 
discussion  1  hour  prior  to  the  start  of 
the  session.  No  comments  on  the 
proposed  testing  plan  will  be  accepted 
during  the  informal  discussions.  To  be 
considered,  comments  must  be  provided 
in  writing  as  discussed  above.  Persons 
may  pre-register  to  attend  or  present 
oral  comments  at  the  meeting  by 
contacting  Mr.  R.  Subbaratnam  by 
telephone  at  1-800-368-5642, 


extension  1478.  or  by  e-mail  at 
RXS2@nrc.gov  no  later  than  October  17, 
2002.  Members  of  the  public  may  also 
register  to  provide  oral  comments 
within  15  minutes  of  the  start  of  the 
session.  Individual  oral  comments  may 
be  limited  by  the  time  available, 
depending  on  the  number  of  persons 
who  register.  If  special  equipment  or 
accommodations  are  needed  to  attend  or 
present  information  at  the  public 
meeting,  the  need  should  be  brought  to 
Mr.  R.  Subbaratnam's  attention  no  later 
than  October  17.  2002,  to  provide  the 
NRC  staff  adequate  notice  to  determine 
whether  the  request  can  be 
accommodated. 

Dated  at  Rockville,  Maryland,  this  30th  day 
of  September,  2002. 

For  the  Nuclear  Regulatory  Conunission. 
lohn  N.  Hannon, 

Chief,  Plant  Systems  Bmnch,  Division  of 
Systems  Safety  and  Analysis,  Office  of 
Nuclear  Reactor  Regulation. 
[PR  Doc.  02-25246  Filed  10-3-02;  8:45  am] 
BILUNO  COOe  7S90-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Termination  of  Uranium  Milling 
Ucansas  in  Agresmsnt  States; 
Opportunity  To  Comment  on  Draft 
Rsvislon  of  NRC  Procsdurs 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Request  for  comment. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  announcing  the 
availability  of  a  draft  revision  of  the 
Office  of  State  and  Tribal  Programs 
(STP)  Procedure  SA-900:  Termination 
of  Uranium  Milling  Licenses  in 
Agreement  States  for  review  and 
comment.  The  procedure  describes  the 
NRC  review  process  for  making 
determinations  that  all  applicable 
standards  and  requirements  have  been 
met  before  Agreement  State  uranium 
milling  license  termination. 
Stakeholder's  comments  are  requested 
on  the  draft  revised  procedure  before 
NRC  issues  the  final  procedure. 
DATES:  The  comment  period  expires 
November  4,  2002.  Comments  received 
after  this  date  will  be  considered  if  it  is 
practical  to  do  so,  but  the  Commission 
is  able  to  ensure  consideration  only  for 
comments  received  on  or  before  this 
date. 

ADDRESSES:  Comments  may  be 
submitted  either  electronically  or  via 
U.S.  mail.  Submit  written  conunents  to: 
Chief,  Riiles  and  Directives  Branch,  Mail 
Stop  T6-D59,  U.S.  Nuclear  Regulatory 
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Commission,  Washington,  DC  20555- 
0001.  Comments  may  be  submitted  by 
electronic  mail  to  MTL@NRC.GOV. 

The  draft  revised  procedure  is 
available  at  the  STP  Web  site  at 
"Procedure,"  http://www.hsrd.oml.gov/ 
nrc/procfnn.htm  on  the  tool  bar.  A 
single  paper  copy  of  the  procedure  may 
be  obtained  bom  the  For  Further 
Information  Contact. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  Hsueh,  Mail  Stop:  O-3C10,  Office 
of  State  and  Tribal  Programs,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001,  telephone 
301-415-2598. 

SUPPLEMENTARY  INFORMATION:  On  March 
29,  2001,  the  NRC  published  a  notice  in 
the  Federal  Register  (66  FR  17206) 
announcing  the  formation  of  a  Working 
Group  composed  of  representatives  from 
the  NRC  and  Agreement  States.  The 
Working  Group  was  tasked  to  identify 
areas  that  need  improvements  in  the 
NRC  review  process  and  propose  a  draft 
revised  procedure  that  addresses  issues 
identified  by  the  Working  Group  and 
stakeholders. 

The  Working  Group,  consisting  of  five 
representatives  fitjm  the  States,  three 
NRC  representatives  and  an  NRC 
resource  representative,  began  work  in 
April  2001.  Over  the  past  year,  the 
Working  Group  held  four  teleconference 
calls  and  one  public  meeting  with 
stakeholders.  A  draft  revised  STP 
Procedure  SA-900  entitled, 
"Termination  of  Uraniimi  Milling 
Licenses  in  Agreement  States"  was 
prepared  and  published  for  public 
comment  on  August  23  2001  in  the 
Federal  Register  (66  FR  44389). 

Based  on  the  Working  Group 
evaluation  and  discussions,  comments 
provided  during  the  teleconference  calls 
and  the  meeting  with  stakeholders,  and 
comments  received  on  the  draft  revised 
Procedure  SA-900,  the  Working  Group 
prepared  and  issued  a  final  report  in 
July  2002.  The  final  report  includes  a 
draft  revised  STP  Procedure  SA-900 
that  addresses  issues  identified  by  the 
Working  Group  and  stakeholders  and  an 
analysis  of  public  comments.  A  copy  of 
the  Working  Group  final  report  dated 
July  2002  is  available  for  your 
information  at  the  STP  Web  site  at  "U 
Mill  License  Termination,"  http:// 
www.hsrd.oml.gov/nrc/Umill.htm  on 
the  tool  bar. 

Dated  at  Rockville.  Maryland  this  24th  day 
of  September,  2002. 


For  the  Nuclear  Regulatory  Commission. 

Josephine  M.  Piccone, 

Acting  Director.  Office  of  State  and  Tribal 
Programs. 

[FR  Doc.  02-25244  Filed  10-3-02;  8:45  am] 

BILUNQ  COOE  7S«Hn-P 


OCCUPATIONAL  SAFETY  AND 
HEALTH  REVIEW  COMMISSION 

Rnal  Information  Quality  QukJslinss 

agency:  Occupational  Safety  and  Health 
Review  Commission. 

ACTION:  Notice  of  guidelines. 

SUMMARY:  On  May  3,  2002,  The 
Occupational  Safety  and  Health  Review 
Commission  (Review  Commission) 
solicited  comments  on  its  information 
quality  guidelines.  (67  FR  22469).  Few 
comments  were  received.  Those  that 
were  received  were  general  in  nature 
and  did  not  address  the  Review 
Commission's  proposal  with  specificity. 
The  only  changes  to  the  proposal  were 
made  pursuant  to  suggestions  from 
OMB.  The  definition  of  "disseminate" 
was  amended  to  conform  to  the  OMB 
position  that  dissemination  "also  does 
not  include  distribution  limited  to 
correspondence  with  individuals  or 
persons,  archival  records,  public  filings, 
subpoenas  or  adjudicative  processes.  In 
addition,  dissemination  does  not 
include  distribution  limited  to  press 
releases,  imless  the  release  contains  new 
substantive  information  not  covered  by 
a  previous  information  dissemination 
subject  to  the  guidelines." 

Additionally,  the  guidelines  now 
require  that  where  an  initial  request  for 
correction  or  a  request  for 
reconsideration  requires  more  than  30 
working  days  to  resolve,  "the  agency 
will  inform  the  complainant  that  more 
time  is  required  and  indicate  the  reason 
why  and  an  estimated  decision  date." 

The  guidelines  are  posted  on  the 
Review  Commission's  Web  site  at 
http://www.oshrc.gov. 

DATES:  The  guidelines  are  currently 
available  on  the  Review  Commission 
website  and  are  effective  immediately. 

FOR  FURTHER  INFORMATION  CONTACT: 

Linda  Whitsett,  Public  Information 
Officer,  One  Lafayette  Centre,  1120  20th 
St..  NW..  9th  Floor.  Washington.  DC 
20036-3419,  phone  (202) 606-5410, 
extension  215. 

Authority:  Section  515  of  the  Treasury  and 
General  Government  Appropriations  Act  for 
Fiscal  Year  2001  (Pub.  L.  106-554;  114  Stat. 
2763). 


Dated:  September  30,  2002. 
W.  Scott  Raiiton, 
Chairman. 

[FR  Doc.  02-25261  Filed  10-3-02;  8:45  am] 
MXING  coot  7tOO-01-«l 


RAILROAD  RETIREMENT  BOARD 

Agsnqf  Fonns  Submlttsd  for  OMB 
Rsvlsw 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Raifroad 
Retirement  Board  (RRB)  has  submitted 
the  following  proposal(s)  for  the 
collection  of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval. 

Summary  of  Proposal(s) 

(1)  Collection  tit/e:  Employee's 
Certification. 

(2)  Form(s)  submitted:  G-346. 

(3)  OMB  Number:  3220-0104. 

(4)  Expiration  date  of  current  OMB 
clearance:  1/31/2003. 

(5)  Type  of  request:  Extension  of  a 
currently  approved  collection. 

(6)  Respondents:  Individuals  or 
households. 

(7)  Estimated  annual  number  of 
respondents:  5,400. 

(8)  Total  annual  tvsponses:  5,400. 

(9)  Total  annual  reporting  hours:  450. 

(10)  Collection  description:  Under 
section  2  of  the  Railroad  Retirement  Act, 
spouses  of  retired  railroad  employees 
may  be  entitled  to  an  annuity.  The 
collection  obtains  information  from  the 
employee  about  the  employee's 
previous  marriages,  if  any,  to  determine 
if  any  impediment  exists  to  the  marriage 
between  the  employee  and  his  or  her 
spouse. 

Additional  information  or  (^mments 

Copies  of  the  forms  and  supporting 
documents  can  be  obtained  from  Chuck 
Mierzwa,  the  agency  clearance  officer 
(312-751-3363). 

Comments  regarding  the  information 
collection  should  be  addressed  to 
Ronald  J.  Hodapp,  Railroad  Retirement 
Board,  844  Noiih  Rush  Street,  Chicago, 
Illinois,  60611-2092  and  to  the  OMB 
Desk  Officer  for  the  RRB.  at  the  Office, 
of  Management  and  Budget,  Room 
10230,  New  Executive  Office  building, 
Washington.  DC  20503. 

Chuck  Mierzwa, 

Clearance  Officer. 

[FR  Doc.  02-2S219  Filed  10-03-02:  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[File  No.  500-1] 

Nationwide  Capital  CoqMration;  Order 
of  Suspension  of  Trading 

October  1.2002. 

It  appears  to  the  Securities  and 
Exchange  Commission  that  there  is  a 
lack  of  current  and  accurate  information 
concerning  the  securities  of  Nationwide 
Capital  Corporation  ("Nationwide") 
because  of  questions  regarding  the 
accuracy  of  assertions  by  or  about 
Nationwide  on  its  Internet  website, 
marketing  materials,  company  press 
releases  and  other  publicly  available 
sources  to  investors  concerning,  among 
other  things:  (a)  The  company's 
business  operations,  (b)  the  company's 
business  relationships,  (c)  the 
company's  current  financial  condition, 
(d)  the  company's  acquisition  of  Your 
Comer  Office  ("YCO"),  a  privately  held 
company,  and  (e)  trading  in  the 
company's  common  stock  by  related 
shareholders. 

The  Commission  is  of  the  opinion  that 
the  public  interest  and  the  protection  of 
investors  require  a  suspension  of  trading 
in  the  securities  of  the  above  listed    • 
company. 

Therefore,  it  is  ordered,  pursuant  to 
section  12(k)  of  the  Securities  Exchange 
Act  of  1934,  that  trading  in  the  above 
listed  company  is  suspended  for  the 
period  from  9:30  a.m.  EDT,  October  1, 
2002  through  11:59  p.m.  EDT,  on 
October  14,  2002. 

By  the  Commission. 
Jonathan  G.  Katz, 
Secretary. 
IFR  Doc.  02-25347  Filed  10-1-02;  4:05  pml 
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SECURITIES  AND  EXCHANGE 
COMMISSld^ 

[Release  No.  34-46568;  File  No.  SR-Amex- 
2002-23] 

Self-Regulatory  Organizations;  the 
American  Stocit  Exchange  LLC;  Order 
Granting  Approval  to  a  Proposed  Rule 
Changs  To  Malce  Permanent  a  Pilot 
Program  Under  Amex  Rule  126(g), 
Commsntary  .01,  Relating  to  Size 


("Act")  1  and  Ride  19b-4  thereunder.^ 
The  proposed  rule  change  would  make 
permanent  a  pilot  program  under  Amex 
Rule  126(g),  Commentary  .01,  regarding 
a  5,000  share  minimum  block  cross  size 
to  establish  size  precedence.  The  pilot 
program  was  established  in  SR-Amex- 
2001-01,  and  has  been  in  operation 
since  March  28,  2001.3  Notice  of  the 
proposed  nile  change  was  published  in 
die  Federal  Register  on  April  3.  2002).'* 
The  Commission  received  no  comments 
on  the  proposal. 

The  Commission  has  reviewed 
carefully  the  Amex's  proposed  rule 
change,  and  finds,  for  the  reasons  set 
forth  below,  that  the  proposal  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
seciuities  exchange,  and,  in  particidar, 
with  the  reqiurements  of  section 
6(b)(5)  5  of  the  Act.  Section  6(b)(5) 
requires  the  rules  of  a  registered 
national  securities  exchange  be 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest.  The  Exchange  has 
represented  that  the  reduction  in  the 
size  precedence  for  clean  crosses  does 
not  impair  the  application  of  Amex  Rule 
152,  which  provides  price  improvement 
opportunities  for  all  or  a  portion  of  one 
side  of  a  proposed  cross.^  Moreover,  the 
Commission  finds  that  the  size 
precedence  reduction  for  clean  crosses 
from  25,000  to  5,000  shares  reflects  an 
appropriate  adjustment  to  a  decimalized 
environment  in  which  the  minimum 
price  variation  for  equity  quotes  has 
been  reduced  from  the  fractional 
equivalent  of  slightly  over  six  cents  to 
one  cent.  For  these  reasons,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  the  Act,  in  general,  and 
with  section  6(b)(5).^ 


It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  die  Act.s  diat  die 
proposed  rule  change  (SR-Amex-2002- 
23)  be,  and  hereby  is,  approved.^ 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  02-25225  Filed  10-3-02;  8:45  am] 
BILUNG  CODE  8010-01-P 


September  27.  2002. 

On  March  22,  2002,  the  American 
Stock  Exchange  LLjC  ("Amex"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  a  proposed  rule  change 
pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 


>  15  U.S.C.  78s(b)(l)- 

2 17  CFR  240.19l)-«. 

3  See  Securities  Exchange  Act  Release  No.  44122 
(March  28,  2001),  66  FR  18125  (April  5,  2001). 

*  Securities  Exchange  Act  Release  No.  45660 
(March  27.  2002),  67  FR  15841. 

5  15  U.S.C.  78f(b)(5). 

«  See  Septemlier  17.  2002  letter  from  Michael 
Cavalier.  Associate  General  Counsel,  Amex,  to 
Nancy  Sanow,  Assistant  Director,  Division  of 
Market  Regulation,  Commission. 

'  15  U.S.C  78ilb)(5). 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34^16554;  File  No.  SR-CSE- 
2002-12] 

Salf-Rsgulatory  Organizations;  Notlcs 
of  niing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  the  Cincinnati  Stocic 
Exchange,  inc.  Relating  to  an 
Extension  and  Expansion  of  an 
Existing  Pilot  Amending  CSE  Rule 
12.6,  Customer  Priority,  to  Require 
Designated  Dealers  to  Better  Customer 
Orders  at  the  National  Best  Bid  or 
Offer  by  Whole  Penny  Incremento 

September  25,  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-^  thereunder.^^ 
notice  is  hereby  given  that  on 
September  19,  2002,  the  Cincinnati 
Stock  Exchange,  Inc.  ("CSE"  or 
"Exchange")  filed  widi  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I  and  II 
below,  which  Items  have  been  prepared 
by  the  Exchange.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons  and  to  grant 
accelerated  approval  of  the  proposed 
rule  change  for  a  pilot  period  through 
December  1,  2002. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  extend  the 
initial  pilot  that  amended  CSE  Rule 
12.6,  Customer  Priority,  by  adding  new 
Interpretation  .02  and  requiring  a  CSE 
Designated  Dealer  ("Specialist")  to 
better  the  price  of  a  customer  limit  order 
that  is  held  by  that  Specialist  if  that 
Specialist  determines  to  trade  with  an 


•15U.S.C.  78s(b)(2). 

"In  approving  the  proposal,  the  Commission  has 
considered  the  rule's  impact  on  efficiency, 
competition,  and  capital  formation.  15  U.S.C.  78c(f]. 

'017  CFR  200.30-3(a)(12). 

•  15  U.S.C.  788(b)(1). 

2 17  CFR  240.19b-4. 
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incoming  market  or  marketable  limit 
order.3  Under  the  pilot  rule,  the 
Specialist  is  required  to  better  a 
customer  limit  order  at  the  NBBO  by  at 
least  one  penny  and  at  a  price  outside 
the  current  NBBO  by  at  least  the  nearest 
penny  increment.  The  Exchange  is  also 
proposing  to  expand  the  pilot  to  cover 
trading  in  all  securities  traded  on  the 
CSE,  rather  than  simply  Nasdaq 
National  Market  ("NNM")  securities  and 
SmallCap  securities.  The  Exchange  is 
requesting  approval  of  the  proposed  rule 
change  on  a  pilot  basis,  through 
December  1,  2002.  Because  the  class  of 
securities  covered  by  the  Initial  Pilot 
was  restricted  to  NNM  and  SmallCap 
securities  by  discussion  language  in  the 
Initial  Pilot  approval  order  and  by  the 
exemption  letter  associated  thereMrith* 
(rather  than  the  actual  nde  text),  no 
chfinges  are  required  to  the  Initial  Pilot 
rule  text. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Pnipose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
C3iange 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  III  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory Orgamzation's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  proposes  to  amend 
Exchange  Rule  12.6  '  by  adding  an 


'  See  Securities  Exchange  Act  Release  No.  46274 
(July  29,  2002),  67  FR  S0743  (August  5.  2002)  (File 
No.  SR-CSE-2001-06)  ("Initial  Pilot"). 

*  See  letter  from  Robert  L.D.  Colby,  Deputy 
Director,  Division  of  Market  Regulation 
("Division"),  Commission,  to  Jeffrey  T.  Brown, 
General  Counsel.  CSE  (July  26,  2002)  ("Initial 
Exemption  Letter")  and  letter  from  Jeffrey  T.  Brown, 
General  Counsel,  CSE,  to  Annette  Nazareth, 
Director,  Division,  Conunission  (November  27, 
2001)  ("Initial  Exemptive  Request"). 

^CSE  Rule  12.6  provides,  in  pertinent  part,  that 
no  member  shall  (i)  personally  buy  or  initiate  the 
purchase  of  any  security  traded  on  the  Exchange  for 
its  own  account  or  for  any  account  in  which  it  or 
any  associated  person  of  the  member  is  directly  or 
indirectly  interested  while  such  a  member  holds  or 
has  knowledge  that  any  person  associated  with  it 
holds  an  unexecuted  market  or  limit  price  order  to 
Iniy  such  security  in  the  unit  of  trading  for  a 
customer,  or  (ii)  sell  or  initiate  the  sale  of  any  such 
security  for  any  such  account  while  it  personally 
holds  or  has  knowledge  that  any  person  associated 
with  it  holds  an  unexecuted  market  or  limit  price 


interpretation  to  the  nde  covering  the 
trading  of  securities  in  subpenny 
increments.^  New  Interpretation  .02  to 
the  Rule  will  require  a  Specialist  to 
better  the  pricn  of  a  customer  limit  order 
held  by  the  Specialist  by  at  least  one 
penny  (for  those  customer  limit  orders 
at  the  NBBO)  or  by  at  least  the  nearest 

f>enny  increment  (for  those  customer 
imit  orders  that  are  not  at  the  NBBO) 
if  the  Specialist  determines  to  trade 
with  an  incoming  market  or  marketable 
limit  order.' 

The  purpose  of  the  new  Interpretation 
is  to  prevent  a  Specialist  from  taking 
unfair  advantage  of  customer  limit 
orders  held  by  that  Specialist  by  trading 
ahead  of  such  orders  with  incoming 
market  or  marketable  limit  orders. 
Notwithstanding  the  fact  that  a 
Specialist  may  price-improve  incoming 
orders  by  providing  prices  superior  to 
that  of  customer  limit  orders  it  holds, 
customers  should  have  a  reasonable 
expectation  to  have  their  orders  filled  at 
their  limit  order  prices.  This  expectation 
should  be  reflected  in  reasonable  access 
to  incoming  contra-side  order  flow, 
tmless  other  customers  place  better- 
priced  limit  orders  with  the  Specialist 
or  the  Specialist  materially  improves 
upon  the  customer  limit  order  prices 
(not  the  customers'  quoted  prices)  it 
holds. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
the  provisiQns  of  section  6(b)  of  the 
Act,B  in  general,  and  section  6(b)(5)  of 
the  Act,^  in  particular,  which  requires, 
among  other  things,  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  to 


order  to  sell  such  security  in  the  unit  of  trading  for 
a  customer. 

■In  conjunction  with  this  proposed  rule  change, 
the  CSE  has  requested  that  the  Commission  extend 
and  expand  upon  the  Initial  Exemption  Latter 
pursuant  to  Rules  llAcl-l(e)  (17  CFR  240.11Acl- 
1(e)),  llAcl-2(g)  (17  CFR  240.1  lAcl-2(g))  and 
llAcl-4(d)  (17  CFR  240.11Acl-4(d))  to  allow 
subpenny  quotations  to  be  rounded  down  (buy 
orders)  and  rounded  up  (sell  orders)  to  the  nearest 
penny  for  quote  dissemination  for  Nasdaq  and 
listed  securities.  See  Letter  to  Annette  Nazareth. 
Director,  Division,  Commission,  from  Jeffivy  T. 
Brown,  Senior  Vice  President  a  General  Counsel, 
CSE  (September  18.  2002)  ("Exemptive  Request"). 
Concurrent  with  the  instant  accelerated  approval, 
the  Commission  has  granted  the  Exemptive 
Request.  See  letter  from  Robert  LD.  Colby,  Deputy 
Director,  Division,  Commission,  to  Jeffrey  T.  Brown. 
Senior  Vice  President  &  General  Counsel.  CSE 
(Septemlwr  25.  2002)  ("Exemption  Letter"). 

'Interpretation  .01  to  Rule  12.6  provides  that  "|i)f 
a  Designated  Dealer  holds  for  execution  on  the 
Exchange  a  customer  buy  order  and  a  customer  sell 
order  that  can  be  crossed,  the  Designated  Dealer 
shall  cross  them  without  inteipositioning  itaatf  as 
a  dealer." 

•15U.S.C78«[b). 

«lSU.S.C78f(bMS). 


remove  imp>ediment8  to  and  perfect  the 
mechanism  of  a  tne  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest.  The  Exchange  requests 
that  this  rule  be  approved  on  a  pilot 
basis  through  December  1,  2002,  to  be 
co-extensive  with  the  conditional 
temporary  exemptive  relief  granted 
concurrentiy  by  the  Commission  in  the 
Exemption  Letter. 

fl.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  piu-poses  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

m.  Solidtadon  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  vriU  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-CSE-2002-12  and  should  be       ' 
submitted  by  October  25,  2002. 

IV.  Qmuniaaion's  Findinss  and  Order 
Granting  Accelerated  ApproTal  of 
Propoeed  Rule  Change 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  Act  and  the  ndes  and  regulations 
thereunder  applicable  to  a  national 
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seoirities  exchange.^"  and,  in  particular 
section  6(b)(5)  of  the  Act."  As 
discussed  above,  by  the  Exemption 
Letter  the  Division  has  extended  and 
expanded  upon  the  relief  granted  by  the 
Initial  Exemption  Letter.  The 
Commission  believes  that  the  proposed 
rule  change  should  provide  protection 
to  customer  limit  orders  in  the 
subpenny  trading  environment  by 
helping  to  ensure  that  such  orders  will 
continue  to  have  access  to  market 
liquidity  ahead  of  Exchange  Specialists 
in  appropriate  circumstances. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change  on 
a  pilot  basis  prior  to  the  thirtieth  day 
after  the  date  of  publication  of  notice  of 
filing  thereof  in  the  Federal  Register. 
The  Commission  believes  that  granting 
accelerated  approval  to  the  proposed 
rule  change  will  allow  the  Exchange  to 
provide  uninterrupted  protection  to 
customer  limit  orders  in  subpeimy 
increments  in  Nasdaq  securities  and 
expedite  the  protection  of  customer 
limit  orders  in  subpenny  increments  in 
listed  securities. 


V.  Conclusion 


I 


It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.'^  that  the 
proposed  rule  change  {SR-CSE-2002- 
12)  is  hereby  approved  on  an 
accelerated  basis  for  a  pilot  period 
through  December  1,  2002. 

For  the  Conunission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary.  ~ 

[FR  Doc.  02-25223  Filed  10-3-02;  8:45  am) 

BHJJNG  CODE  Wl  0-01-^ 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[RalMM  No.  34-46566;  RIe  No.  SR-NYSE- 
2001-24]  I 

S«lf  Regulatory  Organizations;  New 
York  Slock  Exchange,  Inc.;  Order 
Approving  Propoaad  Rule  Change  and 
AflMndments  Noa.  1  and  2  Thereto 
Amandbig  Exchange  Rule  97  Which 
Umlta  Member  Trading  Because  of 
Bkwk  Posltkming 

September  27,  2002. 

On  August  17,  2001,  the  New  York 
Stock  Exchange,  Inc.  ("NYSE"  or 


"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
amend  NYSE  Rule  97  (Limitation  on 
Member  Trading  Because  of  Block 
Positioning)  so  3iat  it  applies  only  to 
transactions  executed  at  or  near  the  end 
of  the  trading  day,  and  to  provide 
exceptions  to  the  rule  for  member 
organizations  that  establish  the  requisite 
internal  information  barriers  and  for 
certain  hedging  transactions.  The 
Exchange  filed  Amendment  No.  1  to  the 
proposed  rule  change  on  April  17, 
2002.3  The  Exchange  filed  Amendment 
No.  2  to  the  proposed  rule  change  on 
Jime  28,  2002.* 

The  proposed  rule  change,  as 
amended,  was  published  for  comment 
in  the  Federal  Register  on  July  19, 
2002.5  The  Commission  received  no 
comments  on  the  proposal. 

The  Commission  finds  that  the 
proposed  rule  change,  as  amended,  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange^  and,  in  particular, 
the  requirements  of  Section  6  of  the 
Act  ^  and  the  rules  and  regulations 
thereunder.  The  Commission  finds 
specifically  that  the  proposed  rule 
change  is  consistent  with  Section  6(b)(5) 
of  the  Act  *  because  it  is  desired  to 
promote  just  and  equitable  principles  of 
trade,  and  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system. 

Currently,  NYSE  Rule  97  prohibits  a 
member  firm  that  holds  any  part  of  a 
long  position  in  its  trading  account, 
which  resulted  bom  a  block  transaction 
with  a  customer,  from  purchasing  for  an 
account  in  which  such  member  firm  has 
an  interest,  additional  shares  of  such 
stock  on  a  "plus"  or  "zero  plus"  tick  for 
the  remainder  of  the  trading  day  under 
certain  conditions.  NYSE  Rule  97  is 


">  In  granting  approval  of  the  proposal,  the 
Commission  has  considered  the  proposal's  impact 
on  efficiency,  competition,  and  capital  fbnnation. 
15  U.S.C  78c(f). 

"  15  U.S.C  78«(bM5). 

«15U.S.C78s(b)(2). 

"  17  CFR  200.3O-3(aMl2). 


'  15  U.S.C  78s(bMl). 

'17CFR240.19b-4. 

»  See  letter  from  Richard  P.  Bernard,  Executive 
Vice  President  and  General  Counsel,  NYSE,  to 
Nancy  J.  Sanow,  Assistant  Director,  Division  of 
Market  Regulation  ("Division  ").  Commission,  dated 
April  16,  2002  ("Amendment  No.  1"). 

*  See  letter  from  Darla  C  Stuckey,  Corporate 
Secretary,  NYSE,  to  Nancy  J.  Sanow.  Assistant 
Director,  Division,  Commission,  dated  June  27, 
2002  ("Amendment  No.  2 '). 

s  See  Securities  Exchange  Act  Release  No.  46191 
(Jllly  12,  2002),  67  FR  47588. 

•  In  approving  this  proposed  rule  change,  the 
Commission  notes  that  it  has  considered  its  impact 
on  efficiency,  competition,  and  capital  fonnation. 
15  U.S.C.  78c(f). 

»15U.S.C78f. 
•15U.S.C78f[b)(5). 


intended  to  address  concerns  that  a 
member  firm  might  engage  in 
manipulative  practices  by  attempting  to 
"mark-up"  the  price  of  a  stock  to  enable 
the  member  firm  to  liquidate  a  position 
it  acquired  during  a  block  transaction  it 
effected  with  a  customer  at  a  profit,  or 
to  maintain  the  market  at  the  price  at 
which  the  position  was  acquired. 

Under  the  proposed  rule  change, 
NYSE  Rule  97  would  prevent  a  member 
organization  that  holds  a  long  position 
in  a  security  that  resulted  from  a  block 
transaction  with  a  customer  from 
effecting  within  twenty  minutes  of  the 
close  of  trading  on  the  Exchange,  a 
purchase  on  a  "plus"  tick  in  that 
security  at  a  price  higher  than  the 
lowest  price  at  which  any  block  was 
acquired  in  a  previous  transaction  on 
that  day.  if  the  person  responsible  for 
the  entry  of  such  order  to  purchase  the 
security  had  knowledge  of  the  block 
position.^  The  proposed  rule  change 
would  also  add  an  ekception  to  permit 
a  inember  firm  to  make  an  otherwise 
=  prohibited  purchase  during  the  last 
twenty  minutes  of  the  tradLag  day  to 
hedge  a  position  that  is  economically 
equivalent  to  a  short  position  that  the 
firm  acquired  in  the  course  of 
facilitating  a  customer  order.  Under  this 
exception,  the  hedge  must  be  clearly 
related  to  transaction  that  created  the 
short  position  and  the  size  of  the  hedge 
must  be  commensurate  with  the  number 
of  shares  required  to  hedge  such 
position. 

The  Commission  believes  that  the 
prc^osal  to  limit  the  restrictions  on 
puiTihasing  stock  when  a  firm  holds  a 
long  position  that  resulted  from  a  block 
facilitation  to  the  last  twenty  minutes  of 
the  trading  day  is  consistent  with  the 
Act.  The  Commission  believes  it  is 
appropriate  for  the  NYSE  to  restrict 
such  trading  activities  during  this  time 
of  the  trading  day.  However,  the 
Commission  notes  that  purchases 
executed  during  any  time  of  the  trading 
day  continue  to  be  subject  to  the  anti- 
manipulative  provisions  of  the  Act. 
Accordingly,  the  Commission  expects 
the  NYSE  to  continue  to  surveil  the 
activities  of  firms  that  trade  while 
,  holding  positions  that  result  from  block 
transactions  with  customers  to  ensure 
that  they  are  not  engaging  in 
manipulative  acts  and  practices  during 
the  entire  trading  day. 


■  NYSE  Rule  97  only  applies  to  transactions  on 
the  NYSE.  However,  NYSE  Rule  97  would  apply  to 
transactions  on  the  NYSE  regardless  of  where  the 
membO'  firm  acquired  the  block  position. 
Telephone  conversation  between  Jeffrey 
Rosenstrock,  Senior  Special  Counsel.  NYSE,  and 
Christopher  Solgan,  Attorney,  Division, 
Coaunisnmi,  on  September  13,  2002. 


Federal  Register /Vol.  67,  No.  193 /Friday.  October  4,  2002 /Notices 


62279 


In  addition,  the  Commission  believes 
that  the  use  of  information  barriers 
should  ensure  that  member  firms' 
traders  are  not  executing  trades  to  mark- 
up or  maintain  the  price  of  a  secnirity  it 
acquired  during  a  block  transaction  with 
a  customer.  Finally,  the  Commission 
believes  that  the  hedge  exception  is 
consistent  with  the  Act.  The 
Commission  believes  that  the  NYSE  has 
tailored  the  hedge  exception  to  ensure 
that  when  a  member  firm  purchases  a 
security  to  hedge  a  position  that  is 
economically  equivalent  to  a  short 
position,  it  does  so  to  hedge  that  short 
position,  not  to  affect  the  security's 
price. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act '",  that  the 
proposed  rule  change,  as  amended.  (File 
No.  SR-NYSE-2001-24)  is  approved. 

For  the  Commission,  by  the  Division  of 
Marlcet  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  02-25224  Filed  10-3-02;  8:45  am] 
BtLLJNG  CODE  W10-01-P 


SMAU.  BUSINESS  ADMINISTRATION 
[Declaration  of  Dteaetsr  #3449] 

State  of  Louisiana 

As  a  result  of  the  President's  major 
disaster  declaration  on  September  27, 
2002. 1  find  that  Iberia,  Jefferson, 
Lafourche,  Livingston,  Orleans. 
Plaquemines.  St.  Bernard.  St.  Charles, 
St.  John  the  Baptist.  St.  Tammany. 
Tangipahoa  and  Terrebonne  Parishes  in 
the  State  of  Louisiana  constitute  a 
disaster  area  due  to  damages  caused  by 
Tropical  Storm  Isidore  occurring  on 
September  21,  2002.  and  continuing. 
Applic:ations  for  loans  for  physical 
damage  as  a  result  of  this  disaster  may 
be  filed  imtil  the  close  of  business  on 
November  26,  2002  and  for  economic 
injury  until  the  close  of  business  on 
June  27.  2003  at  the  address  listed 
below  or  other  locally  annoimced 
locations:  U.S.  Small  Business 
Administration.  Disaster  Area  3  Office. 
4400  Amon  Carter  Blvd..  Suite  102.  Fort 
Worth.  TX  76155. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
parishes  and  counties  may  be  filed  imtil 
the  specified  date  at  the  above  location: 
Ascension,  Assumption,  East  Baton 
Rouge.  East  Feliciana.  Iberville. 
Lafayette.  St.  Helena.  St.  James.  St 


Martin.  St.  Mary.  Vermilion  and 
Washington  in  the  State  of  Louisiana; 
Amite,  Hancock,  Pearl  River  and  Pike 
counties  in  the  State  of  Mississippi. 
The  interest  rates  are: 


Pen^nt 

For  Physical  Damage: 
Homeowners  with  Credit  Avail- 
able Elsewt)ere 

6625 

Homeowners     without     Credtt 
Availat)le  Elsewhere 

3.312 

Businesses  with   Credit  Avail- 
able Elsewtwre, 

7.000 

Businesses  and  Non-Profit  Or- 
ganizations   without    Credit 
Available  Elsewhere 

3.500 

Others  (Including  Non-ProWt  Or- 
ganizations) with  Credtt  Avail- 
able Elsewtwre 

6.375 

For  Economic  Injury:  Businesses 
and  Small  Agricultural  Coopera- 
tives Without  Credit  Available 
Elsewhere 

3.500 

The  number  assigned  to  this  disaster 
for  physical  damage  is  344911,  For 
economic  injury  the  number  is  9R8500 
for  Louisiana;  and  9R8600  for 
Mississippi. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  September  30,  2002. 
Herbert  L.  MitclMll, 
Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  02-25267  Filed  10-3-02;  8:45  am] 
aiUJNOCOOf  M28-ei-P 


TENNESSEE  VALXEY  AUTHORITY 

Notlct  of  Publication  of  Final  Report 
Implamanting  QukMlnaa  for  Enaurlno 
and  Maximbdng  ttta  Quality, 
Ob)«ctlvlty.  Utility  and  Integrity  of 
Information  DIaaamlnated  by  Fadaral 
Agenclat 

AGENCY:  Tennessee  Valley  Authority. 

ACTION:  Notice  of  publication  of  final 
report. 

SUMMARY:  On  September  28,  2001  the 
Office  of  Management  and  Budget 
published  Guidelines  for  Ensuring  and 
Maximizing  the  Quality,  Objectivity, 
Utility  and  Integrity  of  Information 
Disseminated  by  Federal  Agencies.  In 
response  to  those  guidelines,  the 
Tennessee  Valley  Authority  (TVA)  has 
posted  a  final  report  setting  forth  its 
information  quality  guidelines  on  its 
Web  site  at  www.tva.gov/infoquality. 
(Autliority:  Section  515,  Pub.  L  106- 
554,  66  FR  49718  (Sept.  28,  2001)) 
DATES:  Effective  Date:  October  1,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robin  Robinson,  Information  Quality 
Officer,  400  West  Summit  Hill  Drive,  ET 
5D-K,  ICnoxville,  Teimessee  37902. 
Telephone  865-632-7119. 

Dated:  September  23,  2002. 
Diane  J.  Bunch. 
Chief  Information  Officer. 
(FR  Doc.  02-25262  Filed  10-3-02:  8:45  am) 
■NJJNQ  COM  IIIO-OS-M 


SMALL  BUSINESS  ADMINISTRATION       DEPARTMENT  OF  TRANSPORTATION 


«>lSU.S.C78s(bM2). 

"  17  CFR  200.3O-3(a)(12). 


[Declaration  of  CNaaster  #3440,  AmdL  #1] 
State  Of  Wiaconain 

In  accordance  with  a  notice  received 
from  the  Federal  Emergency 
Management  Agency,  dated  September 
27,  2002,  the  above  numbered 
declaration  is  hereby  amended  to 
establish  the  incident  period  for  this 
disaster  as  beginning  on  September  2, 
2002  and  continuing  through  September 
6.  2002. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is 
November  12.  2002.  and  for  economic 
injury  the  deadline  is  Jime  10,  2003. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  September  30,  2002. 
Heriiert  L.  Mitchell. 

Associate  Administrator  for  Disaster 
Assistance. 

[FRDoc.  02-25266  Filed  10-3-02:  8:45  am] 


Federal  Aviation  Administration 

Nocioa  or  iinani  to  nac|uasi  navww 
and  Claaranca  From  the  Offlca  of 
Managamant  and  Budget  (0MB)  of  a 
Propoaad  Ona-Tlme  Public  Collaetlon 
of  Information 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3510  et  seq.),  this  notice 
announces  that  the  FAA  is  submitting  a 
proposed  information  collection  request 
(ICR)  to  the  Office  of  Management  and 
Budget  and  requesting  that  they  grant  an 
emergency  clearance  by  October  23, 
2002.  The  information  collection 
abstracted  below  is  a  one-time, 
voluntary  questionnaire  going  out  to 
only  200  potential  respondents. 
FOR  FURTHER  MFORMATION  CONTACT: 
Judith  Street  on  (202)  267-9895. 
SUPPLEMENTARY  INFORMATION: 
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Federal  Aviation  Administration  (FAA) 

Title:  Research  for  Development  and 
Distribution  of  Enhanced  or  New 
Cockpit  Graphical  Products  for 
Terminal  Operations. 

Affected  Public:  A  total  of  200 
individual  airmen  and  airline 
dispatchers. 

Abstract:  The  Department  of 
Transportation  (DOT),  in  accordance 
with  49  CFR  part  141,  delegated 
responsibility  for  aviation  safety 
oversight  to  the  FAA.  The  FAA,  on 
October  4, 1995,  established  the 
Aviation  Weather  Division  (now 
Aerospace  Weather  Policy  and 
Standards  Staff,  ARS-20)  to  centralize 
all  aviation  weather  policy  and 
requirements  in  one  organization.  ARS— 
20  continues  to  serve  as  the  focal  point 
for  all  weather  activities  and  is 
conducting  a  user  needs  analysis  to 
identify  how  well  cvuxent  and  future 
aviation  weather  products  for  use  in  the 
cockpit  meet  operational  needs.  The 
survey  is  tailored  for  the  flight  crew  and 
dispatcher  decision-makers.  Feedback 
will  aid  in  decisions  affecting  research, 
development  and  distribution  of 
enhanced  or  new  graphical  products  for 
termineil  operations. 

Estimated  Annual  Burden  Hours:  An 
estimated  one-time  100  hours. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  approved 
OMB  Control  Number.  Once  assigned  by 
OMB,  the  control  nimiber  will  be 
provided  to  the  respondents  with  the 
survey. 

Issued  in  Washington,  DC.  on  September 
27.  2002. 
Judith  D.  Street. 

FAA  Information  Collection  Clearance 
Officer,  Standards  and  Information  Division. 
APF-100. 

(FR  Doc.  02-25322  Filed  10-3-02:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Aging  Transport  Systems  Rulemaking 
Advisory  Committee  Meeting 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  This  notice  announces  a 
public  meeting  of  the  FAA's  Aging 
Transport  Systems  Rulemaking 
Advisory  Committee  (ATSRAC). 
DATES:  The  FAA  will  hold  the  meeting 
on  October  22.  23,  and  24,  2002,  in 
Wichita.  Kansas  from  8  a.m.  to  3  p.m. 


on  the  22nd  and  23rd  and  from  8  a.m. 
to  12  p.m.  on  the  24th. 

ADDRESSES:  Holiday  Inn  Select,  549  S. 
Rock  Road,  Wichita,  Kansas  67207. 

FOR  FURTHER  INFORMATION  CONTACT: 

Shirley  Stroman,  Office  of  Rulemaking, 
ARM-208,  FAA,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-7470;  fax  (202) 
267-5075;  or  e-mail 
shirley.stroman@faa.gov. 

SUPPLEMENTARY  INFORMATION:  The 

ATSRAC  will  meet  at  the  Holiday  Inn 
Select  in  Wichita.  Kansas  at  the  address 
shown  imder  the  ADDRESSES  heading  in 
this  notice.  The  meeting  agenda  will 
include  the  following: 

•  Review  of  Working  Group  6  (Wire 
System  Certification  Requirements)  and 
7's  (Standard  Wire  Practice  Manual) 
final  reports. 

•  Review  of  draft  final  report  from 
Working  Group  10  (Small  Transport 
Airplane  Harmonization  Workiiig^ 
Group). 

•  Discussion  of  compliance  schedule 
for  Enhanced  Airworthiness  Program  for 
Airplane  Systems  (EAPAS)  rulemaking. 

The  meeting  is  open  to  the  public,  but 
attendance  will  be  limited  to  the 
availability  of  meeting  room  space.  The 
FAA  will  make  the  following  services 
available  if  you  request  them  by  October 
11,  2002: 

•  Teleconferencing; 

•  Sign  and  oral  interpretation; 

•  A  listening  device. 

Individuals  using  the  teleconferencing 
service  and  calling  from  outside  the 
Washington,  DC  metropolitan  area  will 
be  responsible  for  paying  long  distance 
charges.  To  arrange  for  any  of  the  above 
services,  contact  the  persons  listed 
under  the  FOR  FURTHER  INFORMATION 
CONTACT  heading  of  this  notice. 

The  public  may  present  written 
statements  to  the  Committee  at  any  time 
by  providing  20  copies  to  the 
Committee's  Executive  Director  or  by 
bringing  the  copies  to  the  meeting. 
PubUc  statements  will  be  considered  if 
time  permits. 

Issued  in  Washington,  DC,  on  September 
26.  2002. 

Anthony  F.  Fazio, 
Director.  Office  of  Rulemaking. 
[FR  Doc.  02-25318  Filed  10-3-02;  8:45  aral^ 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Aviation  Rulemaldng  Advisory 
Commitlaa  Meeting  on  Transport 
Airplane  and  Engine  Isaues 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  This  notice  announces  a 
public  meeting  of  the  FAA's  Aviation 
Rulemaking  Advisory  Committee 
(ARAC)  to  discuss  transport -airplane 
and  engine  (TAE)  issues. 
DATES:  The  meeting  is  schedtiled  for 
October  16  bom  9  a.m.  to  5  p.m.,  and 
October  17  from  9  a.m.  to  noon.  Arrange 
for  oral  presentations  by  October  11. 
ADDRESSES:  Boeing  Facility,  1200 
Wilson  Boulevard.  Room  234, 
Arlington,  VA. 

FOR  FURTHER  INFORMATION  CONTACT:  Effie 
M.  Upshaw,  Office  of  Rulemaking, 
ARM-209,  FAA,  800  Independence 
Avenue,  SW..  Washington,  DC  20591, 
Telephone  (202)  267-7626,  FAX  (202) 
267-5075,  or  e-mail  at 
effie.upshaw@faa.gov. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  app.  m),  notice  is  given  of 
an  ARAC  meeting  to  be  held  October 
16-17  in  Arlington,  Virginia. 
The  agenda  will  include: 

October  16,  2002 

•  Opening  remarks 

•  FAA/Joint  Aviation  Authorities 
Conference  report 

•  FAA  report 

•  )AA  report,  including  statuses  of 
Single  Worldwide  Certification  Code 
and  the  European  Aviation  Safety 
Agency 

•  Transport  Canada  report 

•  Executive  Committee  report 

•  Harmonization  Management  Team 
report 

•  ARAC  tasking  priorities  discussion 

•  Design  for  Security  Harmonization 
Working  Group  (HWG)  report  and 
approval 

•  Powerplant  Installation  HWG  report 
and  approval 

•  Ice  Protection  HWG  report  and 
approval 

'a  Loads  &  Dynamics  HWG  report  and 
approval 

•  Human  Factors  HWG  report 

•  Mechanical  Systems  HWG  report 

•  Electrical  Systems  HWG  report  and 
update  on  Aging  Transport  Systems 
Rulemaking  Advisory  Committee 
activity 

•  Written  reports,  as  required,  from  the 
following  harmonization  working 
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groups:  Electromagnetic  Efiiects,  Flight 
Test,  Avionics,  Seat  Test,  Flight 
Control,  Flight  Gtiidance,  and  System 
Design  and  Analysis 

October  17.  2002 

•  General  Structures  HWG  report 

•  Airworthiness  Assurance  Working 
Group  report 

•  Engine  HWG  report  and  approval 
Four  working  groups  will  be  seeking 

approval  of  working  group  docimients: 

1.  The  Design  for  Security  HWG  will 
present  proposed  advisory  material  on 
passenger  cabin  smoke  evacuation. 

2.  The  Powerplant  Installation  HWG 
will  present  proposed  certification 
requirements  for  areas  in  transport 
category  aiiplanes  that  are  subject  to 
flammable  fluid  leakage. 

3.  The  Ice  Protection  HWG  will  present 
a  recommendation  addressing  the 
operation  of  aircraft  in  icing 
conditions. 

4.  The  Engine  HWG  will  present  a 
reconunendation  addressing  bird 
ingestion  standards  for  aircraft  turbine 
engines 

Attendance  is  open  to  the  public,  but 
will  be  limited  to  the  availability  of 
meeting  room  space  and  telephone 
lines.  Visitor  badges  are  required  to  gain 
entrance  to  the  Boeing  building  where 
the  meeting  is  being  held.  Please 
confirm  your  attendance  with  the 
person  listed  in  the  FOR  FURTHER 
INFORMATION  CONTACT  section  no  later 
than  October  11.  Please  provide  the 
following  information:  full  legal  name, 
country  of  citizenship,  and  name  of 
your  company,  if  applicable. 

For  those  participating  by  telephone, 
the  call-in  number  is  (206)  655-0054, 
Passcode:  3777#.  Details  are  also 
available  on  the  ARAC  calendar  at  http:/ 
/www.faa.gov/avr/arm/araccal/htm.  To 
insure  that  stifficient  telephone  lines  are 
available,  please  notify  the  person  listed 
in  the  FOR  FURTHER  INFORMATION 
CONTACT  section  of  your  intent  by 
October  11.  Anyone  participating  by 
telephone  will  be  responsible  for  paying 
long-distance  charges. 

lae  public  must  make  arrangements 
by  October  11  to  present  oral  statements 
at  the  meeting.  Written  statements  may 
be  presented  to  the  committee  at  any 
time  by  providing  25  copies  to  the 
person  listed  in  the  FOR  FURTHER 
INFORMATION  CONTACT  section  or  by 
providing  copies  at  the  meeting.  Copies 
of  the  documents  to  be  presented  to 
ARAC  for  decision  or  as 
recommendations  to  the  FAA  may  be 
made  available  by  contacting  the  person 
listed  in  the  FOR  FURTHER  iNFOmUTION 
CONTACT  section. 

If  you  are  in  need  of  assistance  or 
require  a  reasonable  acconunodation  for 


the  meeting  or  meeting  documents, 
please  contact  the  person  listed  in  the 
FOR  FURTHER  INFORMATION  CONTACT 
section.  Sign  and  oral  interpretation,  as 
well  as  a  listening  device,  can  be  made 
available  if  requested  10  calendar  days 
before  the  meeting. 

Issued  in  Washington,  DC,  on  September 
27,  2002. 

Tony  F.  Faxio, 

Director,  Office  of  Rulemaking. 

[FR  Ooc.  02-25319  Filed  10-3-02;  8:45  am] 

BUMQ  coot  4t1«-ia-M 


DEPARTMENT  OF  TRANSPORTATION 

Fadaral  AvIaMon  Administration 

Aviation  Ruiamaidng  Advisory 
Commlttaa  Matting  on  Occupant 
Safatylaauas 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  This  notice  announces  a 
public  meeting  of  the  FAA's  Aviation 
Rulemaking  Advisory  Committee 
(ARAC)  to  discuss  occupant  safety  (OS) 
issues. 

dates:  The  meeting  is  scheduled  from  1 
to  5  p.m.  on  October  1 7.  Arrange  for  oral 
presentations  by  October  11. 
ADDRESSES:  Boeing  Facility,  1200 
Wilson  Boulevard,  Room  234, 
Arlington,  VA. 

FOR  FURTHER  INFORMATION  CONTACT:  Effie 
M.  Upshaw,  Office  of  Rulemaking, 
ARM-209.  FAA,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591, 
Telephone  (202)  267-7626,  FAX  (202) 
267-5075,  or  e-mail  at 
effte.  upshaw@faa.gov. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  app.III),  notice  is  given  of 
an  ARAC  meeting  to  be  held  October  1 7 
in  Arlington,  Virginia. 
The  agenda  will  include: 

•  Opening  remarks; 

•  FAA  repcHt; 

•  JAA  report,  including  statuses  of 
Single  Worldwide  Certification  Code 
and  the  European  Aviation  Safety 
Agency; 

•  Transport  Canada  report: 

•  Cabin  Safety  Harmonization  Working 
Group  (CSHWG)  report  and  approval 
of  final  report  addressing  §  25.810, 
emergency  egress  assist  means  and 
escape  routes. 

Attendance  is  open  to  the  public,  but 
will  be  limited  to  the  availability  of 
meeting  room  space  and  telephone 
lines.  Visitor  badges  are  required  to  gain 


entrance  to  the  Boeing  building  where 
the  meeting  is  being  held.  Please 
confirm  your  attendance  with  the 
person  listed  in  the  FOR  FURTHfR 
INFORMATION  CONTACT  section  no  later 
than  October  11.  Please  provide  the 
following  information:  full  legal  name, 
country  of  citizenship,  and  name  of 
your  company,  if  applicable. 

For  those  participating  by  telephone, 
the  call-in  number  is  (206)  655-0054, 
Passcode:  3777#.  Details  are  also 
available  on  the  ARAC  calendar  at 
http://www.faa.gov/avr/arm/araccal/ 
htm.  To  insure  that  sufficient  telephone 
lines  are  available,  please  notify  the 
person  listed  in  the  FOR  FURTHER 
INFORMATION  CONTACT  section  of  youf 
intent  by  October  11.  Anyone 
participating  by  telephone  will  be 
responsible  for  paying  long-distance 
charges. 

The  public  must  make  arrangements 
by  October  11  to  present  oral  statements 
at  the  meeting.  Written  statements  may 
be  presented  to  the  committee  at  any 
time  by  providing  25  copies  to  the 
person  listed  in  tne  FOR  FURTHER 
INFORMATION  CONTACT  section  or  by 
providing  copies  at  the  meeting.  Copies 
of  the  docimients  to  be  presented  to 
ARAC  for  decision  or  as 
recommendations  to  the  FAA  may  be 
made  available  by  contacting  the  person 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

If  you  are  in  need  of  assistance  or 
require  a  reasonable  accommodation  for 
the  meeting  or  meeting  dociunents, 
please  contact  the  person  listed  in  the 
FOR  FURTHER  INFORMATION  CONTACT 
section.  Sign  and  oral  interpretation,  as 
well  as  a  listening  device,  can  be  made 
available  if  requested  10  calendar  days 
before  the  meeting. 

Issued  in  Washington,  DC  on  September 
27.  2002. 

Tony  F.  Faxio, 

Director,  Office  of  Rulemaking. 

[FR  Doc.  02-25320  Filed  10-3-02:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Fadacal  Aviation  Adminlatration 

Notioa  Of  Paaaangar  Facility  CtMvga 
(PFC)  Approvaia  and  Dtaapprovala 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Monthly  Notice  of  PFC 
Approvals  and  Disapprovals.  In  June 
2002,  there  were  10  applications 
approved.  This  notice  also  includes 
inrormation  on  one  application, 
approved  in  September  2001, 
inadvertently  left  off  the  September 
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2001  notice.  Additionally,  14  approved 
amendments  to  previously  approved 
applications  are  listed.       

SUMMARY:  The  FAA  publishes  a  monthly 
notice,  as  appropriate,  of  PFC  approvals 
and  disapprovals  under  the  provisions 
of  the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Tide  IX  of  die 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Pub.  L.  101-508)  and  Part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  158).  This  notice  is  published 
pursuant  to  paragraph  d  of  §  158.29. 

PFC  Applications  Approved 

Public  Agency:  City  of  Texarkana, 
Arkansas. 
Application  Number:  01-03-C-OO- 

TXK. 
Application  Type:  Impose  and  use  a 

PFC. 

PFC  Level:  S*.50. 

Total  PFC  Revenue  Approved  in  this 
Decision:  $125,891. 

Earliest  Charge  Effective  Date:  August 
1.  2004. 

Estimated  Charge  Expiration  Date: 
Jxme  1,2005. 

Class  of  Air  Carriers  not  Required  to 
Collect  PFC's:  None. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use  at  a  $4.50  PFC 
Level: 

Enclose  drainage  ditch. 
Rehabilitate  apron. 
Rehabilitate  nmway  4/22  lighting. 
Acquire  airfield  sweeper. 
PFC  administrative  costs. 

Decision  Date:  September  13,  2001. 

For  Further  Information  Contact:  G. 
Thomas  Wade,  Southwest  Region 
Airports  Division,  (817)  222-5613. 

Public  Agency:  City  of  Phoenix, 
Arizona. 

Application  Number:  02-06-C-OO- 

PHX. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Leve/;  $4.50. 

Total  PFC  Revenue  Approved  in  this 
Decision:  $221,402,900. 

Earliest  Charge  Effective  Date:  JiUy  1, 
2002. 

Estimated  Charge  Expiration  Date: 
November  1,  2005. 

Classes  of  Air  Carriers  not  Required  to 
Collect  PFC's: 

(1)  Nonscheduled/on-demand  air 
carriers  filing  FAA  Form  1800-31;  (2) 
commuters  or  small  certificated  air 
carriers  filing  Department  of 
Transportation  Form  298-C  Tl  or  El 
with  less  than  7,500  annual 
enplanements;  (3)  large  certificated 
route  air  carriers  filing  Research  and 
Special  Programs  Administration  Form 
T-lOO  with  less  than  7,500  annual 
enplanements. 


Determination:  Approved.  Based  on 
information  contained  in  the  public 
agency's  application,  the  FAA  has 
determined  that  each  proposed  class 
accoimts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  Phoenix 
Sky  Harbor  International  Airport. 

Brief  Description  of  Project  Approved 
for  Collection  and  Use  at  a  $4.50  PFC 
Level:  Complete  third  runway  (7R-25L) 
and  associated  projects. 

Brief  Description  of  Projects  Partially 
Approved  for  Collection  and  Use  at  a 
$4.50  PFC  Level:  Rebuild  center  runway 
(71^2  5R)  and  associated  projects. 

Determination:  Partially  approved. 
The  approved  amount  was  reduced  from 
that  requested  due  to  the  public 
agency's  receipt  of  additional  Airport 
Improvement  Program  (AIP)  funds. 
Residential  sound  assistance  program. 

Detemunation:  Partially  approved. 
The  approved  amount  was  reduced  from 
that  requested  due  to  the  public 
agency's  receipt  of  PFC  funds  from  an 
early  application  to  partially  fund  this 
project. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use  at  a  $3.00  PFC 
Level. 
Community  noise  reduction  program 

(volimtary  land  acquisition/property 

exchange). 
Automated  people  mover-design  only. 

Brief  Description  of  Withdrawn 
Projects: 

Capital  security  improvement. 
Operating  security  improvement. 

Determination:  These  projects  were 
withdrawn  by  the  public  agency  by 
letter  dated  June  3,  2002.  Therefore  the 
FAA  did  not  rule  on  these  projects  in 
this  determination. 
Decision  Date:  June  5,  2002. 
For  Further  Information  Contact: 
Kevin  Flynn  Western  Pacific  Region 
Airports  Division,  (310)  725-3632. 

Public  Agency:  City  of  Saint  Louis 
Airport  Authority,  Saint  Louis, 
Missouri. 

Application  Number:  01-07-C-OO- 
STL 

Application  Type:  Impose  and  use  a 
PFC. 
PFC  Leve/:  $4.50. 

Total  PFC  Revenue  Approved  in  this 
Decision:  $99,103,000. 

Earliest  Charge  Effective  Date:  January 
1, 2014. 

Estimated  Charge  Effective  Date: 
March  1,  2015. 

Classes  of  Air  Carriers  Not  Required 
to  Collect  PFCS:  Air  taxi/commercial 
operators  filing  FAA  Form  1800-31. 

Determination:  Approved.  Based  on 
information  contained  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  proposed  class 


accoimts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  Lambert- 
St.  Louis  International  Airport. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use  at  a  $4.50  PFC 
Level: 
New  runway,  taxiway,  perimeter  road, 

and  security  fences. 
New  west  aircraft  rescue  and  firefighting 

building. 
Taxiway  delta  improvements. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use  at  a  $3.00  PFC 
Level: 
Northeast  quadrant  roads. 
Deicing  pads  and  glycol  recovery. 
Terminal  improvements  (FederaJ 
Inspection  Service  facility) 
Concoiirse  improvements. 
Decision  Date;  June  11.  2002. 
For  Further  Inforamtion  Contact: 
Loma  Sandridge,  Central  Regional 
Airports  Division,  (816)  329-2641. 

Public  Agency:  City  of  Fayetteville. 
North  Carolina. 

Application  Number:  02-02-U-OO- 
FAY. 
Application  Type:  Use  PFC  revenue. 
PFC  Leve/;  $3.00. 

Total  PFC  Revenue  to  be  Used  in  this 
Decision;  $468,918. 

Charge  Effective  Date:  November  1, 
2000. 

Estimated  Charge  Expiration  Date: 
November  1,  2005. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFCS:  No  change  from  previous 
decision. 

Brief  Description  of  Projects  Approved 
for  Use: 

North  general  aviation  ramp. 
Security  system  upgrade,  phase  II. 
Rxmway  safety  area  4  improvements, 
phase  I. 

Acquire  land — ^runway  4  approaches. 
Renovate  terminal,  phase  II. 
Rimway  safety  area  4  improvements, 
phase  n. 

Land  acquisition — ^runway  22 
approaches. 
Renovate  terminal,  phase  m. 
Construct  runway  safety  area,  runway 
22. 

Acquire  land— runway  4/22  runway 
safety  area. 
Construct  non-licensed  vehicle  road. 
Construct  jet  bridge  modification. 
Construct  taxiway  K. 
Decision  Date:  June  18,  2002. 
For  Further  Information  Contact: 
Tracie  D.  Kleine,  Atlanta  Airports 
District  Office,  (404)  305-7148. 

Public  Agency:  Jackson-Madison 
County  Airport  Authority,  Jackson, 
Tennessee. 

Application  Number:  02-01-C-OO- 
MKL. 
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Application  Type:  Impose  and  use  a 
PFC. 

PFC  Leve/;  $4.50. 

Total  PFC  Revenue  Approved  in  this 
Decision:  $332,248. 

Earliest  Charge  Effective  Date: 
October  1,  2002. 

Estimated  Charge  Expiration  Date: 
June  1,  2010. 

Classes  of  Air  Carriers  Not  Required 
to  Collect  PFC's:  Non-scheduled/on- 
demand  air  carriers  filing  FAA  Form 
1800-31. 

Detenninafion;  Approved.  Based  on 
information  contained  in  the  public 
agency's  application,  the  FAA  had 
determined  that  the  proposed  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  McKeller- 
Sipes  Airport. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use: 

Master  plan  update. 

Aircraft  rescue  and  firefighting 
vehicle. 

Taxiway  B  construction. 

Taxiway  B  rehabilitation. 

West  apron  rehabilitation. 

Taxiway  lighting  rehabilitation. 

Localizer  fence  replacement. 

Drainage  improvements  (design). 

Apron  expansion  (phase  1). 

Airfield  drainage  rehabilitation. 

Terminal  building  improvements. 
^     Land  acquisition  in  approach. 

Apron  expansion  (phase  2). 

Precision  approach  path  indicator 
installation. 

Airfield  signage  installation. 

Airfield  lighting  rehabilitation. 

Airfield  drainage  improvements. 

Rotating  beacon  relocation. 

Taxiway  C  overlay. 

Terminal  building  heating, 
ventilation,  and  air  conditioning 
replacement. 

Rimway  2/20  pavement  rehabilitation. 

Runway  safety  area  improvements. 

Runway  safety  area  improvements 
(phase  2). 

PFC  administration  costs. 

Decision  Date;  June  18,  2002. 

For  Further  Information  Contact: 
Peggy  S.  Kelly,  Memphis  Airports 
District  Office,  (901)  544-3495.  ext.  19. 

Public  Agency:  Hillsborough  County 
Aviation  Authority,  Tampa,  Florida. 

Application  Number:  02-05-C-OO- 
TPA. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Leve/;  $4.50. 

Total  PFC  Revenue  Approved  in  this 
Decision:  $135,782,200. 

Earliest  Charge  Effective  Date: 
September  1,  2002. 

Estimated  Charge  Expiration  Date: 
July  1,2006. 


Class  of  Air  Carriers  Not  Required  to 
Collective  PFC'S: 

On-demand  air  taxi/commercial 
operators  that  (1)  do  not  enplane  or 
deplane  passengers  at  the  main 
passenger  terminal  buildings,  or  (2) 
enplane  less  than  500  passengers  per 
year  at  Tampa  International  Airport 
(TPA). 

Determination:  Approved.  Based  on 
information  contained  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  proposed  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  TPA. 

Brief  Description  of  Project  Approved 
for  Collection  and  Use  At  A  $4.50  PFC 
Level:  Airside  E  development. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use  At  A  $3.00  PFC 
Level: 
Departure  level  expansion  and 

modernization. 
Purchase  passenger  loading  bridges. 
Taxiway  J  extension. 
North  Hillsborough  property 

acquisition. 

Brief  Description  of  Withdrawn 
Project:  Reconstruct  a  portion  of  taxiway 
A. 

Determination:  This  project  was 
withdrawn  by  the  public  agency  by 
letter  dated  February  18,  2002. 
Therefore,  the  FAA  will  not  rule  on  this 
project  in  this  decision. 

Decision  Date:  June  19,  2002. 

For  Further  Information  Contact: 
Vernon  P.  Rupinta,  Orlando  Airports 
District  Office,  (407)  812-6331 

Public  Agency:  Country  of  Brown, 
Green  Bay,  Wisconsin. 

Application  Number:  02-04-C-OO- 
GRB. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Leve/.  $4.50. 

Total  PFC  Revenue  Approved  in  this 
Decision:  $528,943. 

Earliest  Charge  Effective  Date: 
October  1,2002. 

Estimated  Charge  Expiration  Date: 
February  1,  2003. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFC's:  Part  135  air  taxi/ 
commercial  operators. 

Determination:  Approved.  Based  on 
information  contained  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  approved  class 
accounts  for  less  than  1  percent  of  the 
total  aimual  enplanements  at  Austin 
Straubel  International  Airport. 

Brief  Description  of  Project  Approved 
for  Collection  and  Use:  Terminal 
entrance  road  expansion. 

Decision  Date:  June  19,  2002. 

For  Further  Information  Contact: 
Daniel  J.  Milenacker,  Minneapolis 
Airports  District  Office,  (612)  713-4359. 


Public  Agency:  City  of  Texarkana. 
Arkansas. . 

Application  Number:  02-04-C-OO- 
TXK. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Leve/;  $4.50. 

Total  PFC  Revenue  Approved  in  this 
Decision;  $63,855. 

Earliest  Charge  Effective  Date:  June  1, 
2005. 

Estimated  Charge  Expiration  Date: 
October  1,2005. 

Class  of  Air  Carriers  Not  Required  to 
collect  PFC's:  None. 

Brief  Description  of  Project  Approved 
for  Collection  and  Use:  Improve  runway 
31  safety  area. 

Decision  Date:  June  24,  2002. 

For  Further  Information  Contact:  G. 
Thomas  Wade,  Southwest  Region 
Airports  Division,  (817)  222-5613. 

Public  Agency:  County  of  Gregg. 
Longview,  Texas. 

Application  Number:  02-02-C-OO- 
GGG. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Levei;  $3.00. 

Total  PFC  Revenue  Approved  in  this 
Decision:  $699,232. 

Earliest  Charge  Effective  Date: 
September  1,  2002. 

Estimated  Charge  Expiration  Date: 
May  1,2011. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFC's: 

Air  taxi/commercial  operators 
operating  under  part  135  and  required 
to  file  FAA  Form  1800-31. 

Determination:  Approved.  Based  on 
information  contained  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  approved  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  East  Texas 
Regional  Airport. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use: 

Renovate  aircraft  rescue  and  firefighting 

station,  phase  I. 
Reconstruct  terminal  apron,  phase  IV. 
Renovate  aircraft  rescue  and  firefighting 

station  phase  II. 
Reconstruct  terminal  apron,  phase  V. 
Runway  safety  area  improvements. 
Construct  taxiway  M  and  associated 

development. 
Electrical  improvements. 
Taxiway  pavement  study. 
Convert  runway  4/22  to  taxiway  N. 
Administrative  expenses. 

Decision  Date:  ]une  24.  2002. 

For  Further  Information  Contact:  G. 
Thomas  Wade,  Southwest  Region 
Airports  Division,  (817)222-5613.    . 

Public  Agency:  City  of  Lubbock, 
Texas. 
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Application  Number:  02-04-C-OO- 
LBB. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Level:  S3.00 

Total  PFC  Revenue  Approved  in  this 
Decision:  $3,220,306. 

Earliest  Charge  Effective  Date: 
September  1,2002. 

Estimated  Charge  Expiration  Date: 
November  1.2004. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC's:  (1)  Air  taxi/coimnercial 
operators  operating  under  part  135 
certificate  and  filing  FAA  Form  1800- 
31;  and  (2)  air  carriers  filing  Research 
and  Special  Programs  Form  298C, 
schedule  El  or  Tl. 

Z>etennj/jafJon:  Approved.  Based  on 
information  contained  in  the  public 
agency's  application,  the  FAA  has 
determined  that  each  approved  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  Lubbock 
International  Airport. 

Brief  Description  of  Projects  Approved 
for  Use: 

Westport  apron  and  taxiway  expansion. 
Construct  high-speed  taxiwray  B-1. 
Acquire  Americans  with  Disabilities  Act 

aircraft  access. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use: 
Construct  aircraft  rescue  and  firefighting 

training  facility. 
Install  aircraft  guidance  signs. 


Acquire  1,500-gallon  aircraft  rescue  and 

firefighting  truck. 
Update  airport  master  plan. 
Reconstruct  and  expand  general 

ayiation  apron. 
Construct  blast  wall. 

Brief  Description  of  Project  Approved 
for  Collection:  Acquire  254  acres  for 
development. 
Decision  Date:  Jime  26.  2002. 
For  Further  Information  Contact: 
G.  Thomas  Wade,  Southwest  Region 
Airports  Division,  (817)  222-5613. 

Public  Agency:  New  Orleans  Aviation 
Board,  New  Orleans,  Louisiana. 

Application  Number:  02-06-C-OO- 
MSY. 

Application  Type:  hnpose  and  use  a 
PFC. 
PFC  Leve/:  $4.50 

Total  PFC  Revenue  Approved  in  This 
Decision:  $148,375,724. 

Earliest  Charge  Effective  Date:  April  1, 
2005. 

Estimated  Charge  Expiration  Date: 
January  1,2012. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC's:  Air  taxi/commercial 
operators. 

Determination:  Approved.  Based  on 
information  contained  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  proposed  class 
accovmts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  Louis 
Armstrong  New  Orleans  International 
Airport. 

Amendments  to  PFC  Approval 


Brief  Description  of  Projects  Approved 
for  Collection  and  Use  at  a  $4.50  PFC 
Level: 
Airfield  lighting  control  vaidt 

alternative  power  source. 
Airfield  safety  improvement  program — 

north  canal  endosure. 
Airport  trench  drains. 
Concourse  C  reconstruction. 
Environmental  impact  study  for  new  air 

carrier  runway. 
ExpaOision  of  concourse  D. 
New  access  control  and  security  badging 

systems. 
New  aircraft  rescue  and  firefighting 

station. 
Rehabilitate  runway  1/19. 
Rehabilitate  taxiway  Sierra. 
Rehabilitate  nmway  10/28. 
Rehabilitate  rotating  beacon. 
Terminal  apron  rehabilitation. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use  at  a  $3.00  PFC 
Level: 

Aircraft  loading  bridges. 
Benefit  cost  analysis  for  new  air  carrier 

nmway. 
South  Laifon  Airpark  land  purchase. 
Terminal  heating,  ventilation,  and  air 

conditioning  rehabilitation. 
West  air  cargo  complex  land  acquisition 

program. 

Decision  Date:  June  27,  2002. 

For  Further  Information  Contact: 

G.  Thomas  Wade,  Southwest  Region 
Airports  Division,  (817)  222-5613. 


Amendment  No.,  City,  State 


9^^1_C-0i_ACY,  Atlantic  City,  NJ  

98-03-C-01-FAR,  Fargo.  ND  

0O-02-C-O3-SWF,  Newburg.  NY 

99-01 -C-02-ACY,  Atlantic  City.  NJ  

01-03-C-01-LYH.  Lynchburg,  VA 

•02-05-C01-8GM,  Binghamton,  NY  .... 

96-01 -C-02-RDD,  Redding,  CA 

9&-01-C-01-MBS,  Saginaw,  Ml 

98-02-C-01-MBS.  Saginaw.  Ml 

96-02-C-O2-PLB,  Plattsburgh.  NY  

0O-10-C-02-BDL.  Windsor  Locks.  CT 
00-10-C-03-BDL,  Windsor  Locks,  CT 

95-01-C-BGR,  Bangor.  ME  

•97-01-C-02-ABI,  Abilene.  TX  


AmefKlnwnt 

approved, 

date 


-05/13/02 
05/16/01 
06/03/02 
06/05/02 
06/06/02 
06/11/01 
06/14/02 
06/14/02 
06/14/02 
06/19/02 
06/26/02 
06/26/02 
06/26/02 
06/26/02 


Original  ap- 
proved net 
PFC,  rev- 
enue 


$7,224,348 
1,341,857 
6,308.000 
7.333.485 

844,951 
1.445.438 

920.000 
1,400,000 

812.050 
64.725 
1,869,103 
1,870,469 
8,742,415 
2.008.611 


/Vmended 

approved 

net  PFC, 

revenue 


$7,333,485 

1.468.938 

6.833.600 

7.633.735 

705.654 

1,508,873 

1.009,264 

874.682 

438,614 

62,455 

1,870,469 

1.894.805 

8,961.006 

2,008,611 


Original  es- 
timated 
charge,  exp. 
date 


Amended 

estimated 

chage,  exp. 

date 


03/01/04 
09/01/02 
08/01/05 
07/01/05 
01/01/05 
10/01/06 
07/01/02 
12/01/98 
01/01/00 
7/01/99 
08/01/00 
06/01/00 
05/01/05 
01/01/15 


07/01/05 
07/01/02 
11/01/05 
09/01/05 
06/01/05 
08/01/05 
12/01/02 
05/01/98 
11/01/98 
10/01/98 
08/01AX) 
Oe/OMOO 
09/01/10 
07/01/08 


(Note  The  amendments  denoted  by  an  asterisk  (*)  include  a  change  to  PFC  level 
enplar>ed  passenger.  For  Binghamton,  NY  and  Abilene.  TX.  this  change  is  effective  on 


charged  from  $3.00  per  enplaned  passenger  to  $4.50  per 

September  1 .  2002.) 
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Issued  in  Washington,  DC  on  September 
18.  2002. 
Barry  Molar, 

Manager,  Airports  Financial  Assistance 
Division 

{FR  Doc.  02-25321  Filed  10-3-02;  8:45  am] 
BNJJNQ  OOOe  4eiO-13-H 


DEPARTMENT  OF  TRANSPORTATION 
Fadtral  TranaH  AdmlnMratton 
FMerai  Highway  Administration 
Designation  of  TranaportaMon 


AGENCIES:  Federal  Transit 
Administration  (FTA),  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Supplementary  notice  of 
designation. 

SUMMARY:  The  Federal  Transit 
Administration  (FTA]  and  the  Federal 
Highway  Administration  (FHWA)  are 
modifying  their  announcement 
designating  Transportation  Management 
Areas  (TMAs)  issued  on  July  8,  2002. 
This  action  is  necessary  because  in 
August  2002  the  Census  Bureau 
published  a  list  of  corrections  to  their 
popidation  figures  that  we  used  to 
designate  the  TMAs.  This  notice  is 
effective  immediately  and  supersedes 
the  other  notice  issued  on  July  8,  2002. 
dates:  October  4,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
FTA  related  questions.  Paid  L. 
Verchinski,  Office  of  Planning 
Operations  (TPL-11).  (202)  366-1626, 
Federal  Transit  Administration,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  e-mail: 

Paul.verchinski@fta.dot.gov.  Scott  Biehl, 
Office  of  Chief  Counsel  (TCC),  (202) 
366-4063,  Federal  Transit 


Administration,  400  Seventh  Street., 
SW.,  Washington,  DC  20590.  e-mail: 
scott.biehl@fla.dot.gov.  Office  hours  for 
the  FTA  are  from  8:30  a.m.  to  5  p.m., 
e.t,  Monday  through  Friday,  except 
Federal  holidays. 

For  FHWA  related  questions,  John 
Humeston,  Office  of  Metropolitan 
Planning  (HEPM),  (404)  562-3667, 
Federal  Highway  Admhiistration,  60 
Forsyth  Street,  Suite  8M5;  Atlanta, 
Georgia  30303-3104;  e-mail: 
^hn.hximeston@fhwa.dot.gov.  Reid 
Alsop,  Office  of  Chief  Counsel  (HOC), 
(202)  366-1371,  Fedoral  Highway 
Administration,  400  Seventh  Street, 
SW.,  Washington,  DC  20590;  e-mail: 
reid.alsop@fhwa.dot.gov.  Office  hours 
are  from  7:45  a.m.  to  4:15  p.m.,  e.t, 
Monday  through  Friday,  except  Federal 
holidays. 

SUPPl^MENTARY  INFORMATION:  Titles  23 
and  49  of  the  United  States  Code  (23 
U.S.C.  134  (i),  and  49  U.S.C.  5305, 
respectively)  require  the  Secretary  of 
Truisportation  to  designate  urbanized 
areas  over  200,000  population  as 
Transportation  Management  Areas 
(TMAs). 

The  Census  Bureau  defined  the 
Census  2000  lubanized  areas  using  the 
criteria  published  in  the  Federal 
Register  on  March  15,  2002  (67  FR 
11663).  As  a  resiUt,  there  were 
significant  changes  in  the  Census  2000 
universe  of  urbanized  areas  from  those 
defined,  based  on  the  1990  census  and 
criteria.  A  detailed  description  of  the 
terminology  and  changes  noted  in  the 
column  entitled  "Area  Comparison  to 
1990  Census  TMAs"  is  presented  in  the 
Census  Bureau's  notice  of  "Qualifying 
Urban  Areas  for  Census  2000"  in  the 
Federal  Register  on  May  1,  2002  (67  FR 
21961). 

On  July  8,  2002,  the  Secretary  of 
Transportation  through  the  FTA  and  the 


FHWA,  in  compliance  with  the 
agencies'  authorizing  statutes,  23  U.S.C. 
134  and  49  U.S.C.  5305,  published  the 
list  of  TMAs  in  the  Federal  Register  (67 
FR  45173). 

On  August  23,  2002,  the  Census 
Bureau  published  a  corrected  list  of 
urbanized  areas  and  urban  clusters  in 
the  Federal  Register  (67  FR  54630).  This 
notice  also  modified  the  area  of  and 
population  of  a  few  urbanized  areas  and 
urban  clusters  by  adding  small  amoimts 
of  territory  to  selected  urbanized  areas 
and  urban  clusters. 

As  a  result  of  these  Census  published 
changes,  it  became  necessary  for  the 
FHWA  and  FTA  to  amend  the  list  of 
urbanized  areas  designated  as  TMAs. 
The  three  changes  to  the  list  of  TMAs 
are  the  merging  of  San  Ra&el — Novato, 
California  TMA  with  the  San 
Francisco — Oakland.  California  TMA 
into  a  larger  San  Francisco— Oakland, 
California  TMA;  the  modification  of 
population  figxires  in  the  Denver  " 
Aurora,  Colorado  TMA;  and  the 
modification  of  population  figures  for 
the  Fort  Collins,  Colorado  TMA. 
Therefore,  this  action  modifies  the  list 
of  urbanized  areas  that  are  designated  as 
TMAs.  This  action  supersedes  the 
previous  list  of  urbanized  areas 
designated  as  TMAs  issued  on  July  8, 
2002,  at  67  FR  45173.  This  modification 
includes  the  Census  originated 
corrections  and  provides  an  inclusive 
list  of  designated  TMAs. 

Authority:  23  U.S.C.  315;  23  U.S.C.  134(i). 
49  U.S.C.  5305, 49  CFR  1.48  and  1.51. 

Issued  on:  September  30,  2002. 
Robert  D.  Jamison, 

Deputy  Federal  Transit  Administrator. 
Mary  E.  Petara, 
Federal  Highway  Administrator. 


State/Urbanized  Atea  (UZA) 


Aiabama: 

Birmingham,  AL  ... 

Mobile,  AL 

Huntsvine,  AL 

State  Total  .... 
Alaska: 

Anchorage,  AK 

State  Total  .... 
Arizora: 

Phoenix-Mesa,  AZ 
Tucson,  AZ  

Stale  Total  .... 
Arkansas: 

UtHe  Rock.  AR 

Stale  Total  .... 
CaMtomia: 


UZA  2000 
populatmn 


663,615 
317,605 
213,253 


1,194,473 
225,744 


225.744 

2.907,049 
720,425 


3.627,474 
360.331 


300.331 


Area  comparison  to  1990  census  TMAs 


Nochangii. 
No  change. 
New  TMA. 


Reduced  in  Geographic  Area. 


No  change. 

Reduced  in  Qeographk:  Area. 


Name  Change. 
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StateAJrbanized  Area  (UZA) 


Los  Angetes-Long  Beach-Santa  Ana,  CA 

San  Francisco-Oakland,  CA  

San  Diego,  CA 

San  Jose,  CA 

Riverside-San  Bernardino,  CA  

Sacramento,  CA  

Fresno,  CA i 

Concord,  CA 

Mission  Viejo,  CA  

Bakersfieid,  CA 

Oxnard,  CA  

Stockton,  CA 

Modesto,  CA 

Santa  Rosa,  CA 

Lancaster-Palmdale,  CA 

Indio-Cathedral  City-Palm  Springs,  CA  .... 

Temecula-MurrieO,  CA 

Antioch,  CA .: 

Thousarxl  Oaks,  CA  

Vk:torvitte-Hesperia-Appte  Valley,  CA  


State  Total  ..... 

Coior9do: 

Denver-Aurora,  CO  ..... 
Coiorado  Springs.  CO 
Fort  ColHns,  CO 


State  Total  

ConnectKut: 

Bridgeport-Stamford,  CT-NY 

Hartford,  CT  

New  Haven,  CT  


State  Total  

Delaware:  | 

State  Total 

District  of  Columbia: 
Washington.  OC-VA-MD 


State  Total  

FkxkJa: 

Miami,  FL 

Tampa-St.  Petersburg,  FL 

Oriando,  FL 

Jacksonville,  FL  

Sarasota-Bradenton,  FL 

Palm  Bay-Melbourne.  FL _... 

Cape  Coral,  FL  

Pensacola,  FL-AL  

Port  St.  Lude.  FL 

Daytona  Beach-Port  Orange,  FL 

Bonita  Springs-Naples,  FL 

Tallahassee,  FL  


State  Total  ^. 

Georgia:  1 

Atlanta,  GA  j 

Augusta-Rk:hmond  County,  GA-SC 

Columbus,  GA-AL 

Savannah,  GA  


State  Total 
Hawaii: 

HorK)iulu,  HI  


State  Total 
Maho: 

Boise  City.  10  .. 


State  Total 
lllirK)ts: 

Chicago,  IL-IN  , 
Rockfcxd,  IL  . 


UZA  2000 
populatkxi 


11 
3 
2 

1 
1 
1 


,789.487 
,228.605 
,674,436 
,538,312 
,506,816 
,393,498 
554,923 
552,624 
533.015 
396.125 
337,591 
313,392 
310.945 
285,408 
263.532 
254,856 
229.810 
217.591 
210.990 
200.436 


26,792,392 

1,984,889 
466,122 
206.757 


2,657.768 

888,890 
851,535 
531,314 


2,271.739 


Area  comparison  to  1990  census  TMAs 


3.933,920 


3,933,920 

4,919.036 
2.062,339 
1.157,431 
882,295 
559,229 
393,289 
329,757 
323.783 
270,774 
255.353 
221,251 
204,260 


11,578.797 

3.499.840 
335.630 
242.324 
208.886 


TMA  formed  by  UA  split. 

Increased  in  Gieographic  Area. 

No  change. 

Reduced  in  Geographk:  Area. 

No  change. 

No  change. 

No  change. 

TMA  formed  by  UA  split. 

TMA  formed  by  UA  split. 

No  change. 

TMA  fomned  by  UA  split. 

No  change. 

No  change. 

New  TMA. 

New  TMA. 

TMA  formed  by  UA  merger  with  Name  Change. 

No  ctiange. 

New  TMA  with  Name  Change. 

TMA  formed  by  UA  split. 

New  TMA  with  Name  Change. 


Name  Change. 
I^to  change. 
New  TMA. 


TMA  formed  by  UA  merger  with  Name  Change. 
TMA  formed  by  UA  merger  with  Name  Change. 
Name  Char>ge. 


Name  Changie. 


TMA  formed  by  UA  merger  with  Name  Change. 

Name  Change. 

Reduced  in  Geographic  Area. 

No  change. 

No  change. 

No  change. 

Name  Change. 

Name  Char>ge. 

TMA  formed  by  UA  merger  with  Name  Change. 

Name  Change. 

New  TMA  with  Name  Change. 

New  TMA. 


No  change: 

Name  Change. 

No  change. 

New  TMA,  Reduced  in  Geographw  Area. 


4,286.680 
718.182    Ite  change. 


718,182 
272.625 


272,625 

8.307,904 
270.414 


New  TMA. 


TMA  formed  by  UA  merger  with  Name  Change. 
Increased  in  Geographk:  Area. 
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State/Urt>anized  Area  (UZA) 

Peoria,  IL  

Round  Lake  Beach-McHenry-Grayslake,  IL-WI 

State  Total  

Indiana: 

Indianapolis,  IN 

Fort  Wayne.  IN  „ 

South  Bend,  ll^-MI  

Evansville,  IN— KY 

State  Total  « 

Iowa: 

Des  Moines,  lA  

Davenport,  lA-lL 

State  Total  

Kansas: 

Wfchita.  KS 

State  Total  

Kentucky: 

Louisville.  KY-IN 

Lexir>gton-Fayette.  KY  

State  Total  

Louisiarta: 

New  Orleans,  LA  

Baton  Rouge,  LA 

Shreveport,  LA 

State  Total 

Maine: 

State  Total  

Maryland: 

Baltimore 

State  Total  

Massachusetts: 

Boston,  MA-NH-RI  

SpringfieW,  MA-CT 

Worcester,  MA-CT  _ 

Bamstable  Town,  MA  

State  Total  ». 

MKhigan: 

Detroit,  Ml  

Grand  Rapkls,  Ml  

Flint,  Ml 

Lansing,  Ml  

Ann  Arbor,  Ml  

State  Total  

Minnesota: 

MinneapoKs-St.  Paul,  MN  

State  Total  , ; 

Mississippi: 

Jackson,  MS  

GuKport-Bitoxi,  MS  

State  Total 

Missouri: 

St.  Louis,  MO-^L 

Kansas  City,  MO-KS 

SpringfieM,  MO 

State  Total 

Montana: 

State  Total 

Nebraska: 

Omaha.  NE-IA 


U2A2000 
popuiatton 


247,172 
226,848 


9,052,338 

1,218.919 
287.759 
276.496 
211.989 


1.995,165 

370,505 
270.626 


641,131 
422,301 


Area  comparison  to  1990  census  TMAs 


422,301 

863,582 
250,994 


1.114,576 

1,009,283 
479,019 
275,213 


1.763.515 


2.076.354 


2.076.354 

4,032,484 
573,610 
429,882 
243,667 


5.279,643 

3,903,377 
539,080 
365,096 
300,032 
283,904 


5,391,489 
2,388,593 


2,388,593 

292,637 
205,754 


496,391 

2,077,662 

1,361,744 

215,004 


3,654,410 


626,623 


No  change. 
New  TMA. 


t4o  change. 
No  change. 
NameCtiange. 
ftewTMA. 


No  change. 
Name  Change. 


No  change. 


No  change. 
No  change. 


No  change. 
No  change. 
No  change. 


TMA  formed  t>y  UA  merger  with  Name  Change. 


TMA  formed  by  UA  merger  with  Name  Change. 
No  change. 
No  change. 
New  TMA. 


Uo  change. 
No  change. 
No  change. 
Name  Change. 
No  change. 


No  change. 


Reduced  in  Geographk:  Area. 
New  TMA. 


No  change 

TMA  formed  by  UA  split 

l^ewTMA. 


No  change. 
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Lincoin,  NE 


State  Total 
Nevada: 

Las  Vegas,  NV  . 
Reno.  NV  


State  Total  ... 
New  Hampshire: 

State  Total  ... 

Atlantic  City.  NJ  .. 
Trenton,  NJ  ......i.. 

State  Total  ... 
New  Mexico: 

Albuquerque,  NM 


State  Total  

New  York: 

New  York  &  Newark,  NY-NJ-CT 

BuWak),  NY 

Rochester.  NY  

■   Albany,  NY - 

Syracuse,  NY 

Poughkeepsie-Newtxjrgh,  NY  


State  Total  

North  Carolina: 

Chariotte,  NC-SC  ... 

Raleigh,  NC  

Winston-Salem,  NC 

Durham,  NC 

Fayetteville,  NC  

Greensboro,  NC 

Asheville,  NC  


State  Total 
North  Dakota: 


State  Total  

Ohio: 

Cleveland,  OH  

Cincinnati,, OH-KY-IN 

Columbus,  OH  

Dayton,  OH  

Akron,  OH  '. 

Toledo,  OH-MI  

Youngstown,  OH-PA  . 
Canton,  OH  


State  Total  

Oklahonrta: 

Oklahoma  City,  OK 
Tulsa,  OK 


State  Total  .... 
Oregon: 

Portland,  OR-WA 

Eugene,  OR  

Salem,  OR  


State  Total  

Pennsylvania: 

Philadelphia,  PA-NJ-OE-MD 

Pittsburgh.  PA 

Allentown-Bethlehem,  PA-NJ 

Scranton,  PA 

Harrisburg,  PA  

Lancaster,  PA  „ 

Reading,  PA ...» 


UZA  2000 
populatk>n 


226.582 


853,205 

1,314,357 
303,689 


1,618,046 


227,180 
268.472 


495,652 
598,191 


598.191 

17,799,861 
976,703 
694,396 
558.947 
402,267 
351.982 


20,784,156 

758,927 
541,527 
299,290 
287,796 
276,368 
267,884 
221,570 


2,653,362 


State  Total 


1,786,647 
1,503,262 
1,133,193 
703,444 
570,215 
503,008 
417,437 
266,595 


Area  comparison  to  1990  census  TMAs 


6,883,801 

747,003 
558,329 


1.305,332 

1,583,138 
224,049 
207,229 


2,014.416 

5,149,079 
1.753.136 
576,408 
385,237 
362,782 
323,554 
240,264 


NewTMA. 


No  change. 
No  change. 


NewTMA. 
Name  Change. 


No  change. 


Name  Change,  Reduced  in  Geographk:  Area. 

Name  Change. 

No  change. 

Name  Change. 

No  change. 

TMA  fomied  by  UA  nrterger  with  Name  Change. 


Name  Change,  Increased  in  Geographic  Area. 

No  change. 

New  TMA. 

No  change. 

No  change. 

New  TMA. 

New  TMA. 


8,790.460 


No  change. 

Name  Change,  Increased  in  Geographic  Area. 

No  change. 

Increased  in  Geographic  Area. 

Reduced  in  Geographic  Area. 

No  change. 

TMA  formed  by  UA  merger  with  Name  Change. 

No  change. 


No  change. 
No  change. 


Name  Change. 

NewTMA. 

NewTMA. 


TMA  formed  by  UA  merger  with  Name  Change. 

No  change. 

Name  Change. 

Name  Change. 

No  change. 

NewTMA. 

New.TMA. 
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State/UrtMuiized  Area  (UZA) 


UZA  2000 
populatkm 


ATM  compartson  to  1990  certtus  TMAs 


Rhode  Island: 

Provklence,  RI-MA 


State  Total 

South  Carolina: 

Charteston-I^orth  Charleston.  SO 

Columbia,  SC 

Greenville.  SC 


State  Total 
South  Dakota: 


State  Total  

Tennessee: 

Memphis,  TN-MS-AR  .. 
Nashville-Davklson,  IN 

KnoxvUle.  TN ., 

Chattanooga.  TN-GA  ... 


State  total 

Texas: 

Dalas-Fort  Worth-Arlington,  TX 

Houston.  TX 

San  Antonio.  TX 

Austin.  TX  

El  Paso.  TX 

McANen.  TX  

Denton-Lswisville.  TX , 

Corpus  Christi,  TX  , 

Lubbock.  TX 


State  Total 


Utah: 


Satt  Lake  City.  UT 
Ogden-Layton.  UT 
Provo-Orem,  UT  ... 


State  Total 


Verrrwnt: 

State  Total  

Virginia: 

Virginia  Beach,  VA 
Rtehmond,  VA 


State  Total  ... 
Washington: 

Seattle,  WA 

Spokane.  VVA-ID 

State  Total  ... 
West  Virginia: 


State  Total 
Wisconsin: 

Milwaukee,  Wl  . 
Madison,  Wl 


State  Total 


Wyoming: 

State  Total 

Puerto  Rkx>: 

San  Juan.  PR  

Aguadilla-lsabella-San  Sebastian,  PR 


State  Total  

U.S.  Totals 

U.S.  &  Puerto  Rkx)  Totals 


1.174.548 


1.174.548 

423.410 
420,537 
302,194 


1,146.141 


972,091 
749,935 
419.830 
343.509 


2,485.366 

4,145,659 
3.822,509 
1.327,554 
901,920 
674.801 
523,144 
299.823 
293,925 
202.225 


12.191,560 

887,650 
417,933 
303,680 


1.609.263 


1,394,439 
818,836 


2,213.275 

2.712.205 
334,858 


3.047.063 


1,308,913 
329,533 


1.638.446 


2,216,616 
299.066 


2,515.702 


163,700,313 


166,216,015 


TMA  formed  by  UA  merger  with  Name  Change. 


Name  Change. 
No  change. 
No  change. 


Name  Change. 
Name  Change. 
No  change. 
No  change. 


Name  Change. 

Increased  in  Geographic  Area. 

No  change. 

No  change. 

No  change. 

Name  Change. 

TMA  formed  by  UA  merger  with  Name  Change. 

No  change. 

NewTMA. 


Reduced  in  Geographk:  Area. 

Name  Change,  Increased  in  Geographic  Area. 

No  change. 


Name  Change,  Reduced  in  Geographk:  Area. 
TMA  formed  by  UA  merger  with  Name  Change. 


TMA  formed  by  UA  split  with  UA  merger. 
Name  Change. 


No  change. 
No  change. 


TMA  formed  by  UA  merger  with  Name  Change. 
New  TMA  wHh  Name  Change. 
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[FR  Doc.  02-25277  Filed  10-3-02;  8:45  ami 
BILLING  COOE  491 0-22-P 


DEPARTMENT  OF  THE  TREASURY 

Departmental  Offices;  Privacy  Act  of 
1974,  as  Amended;  System  of  Records 

AGENCY:  Departmeatal  Offices.  Treasury. 
ACTION:  Notice  of  proposed  alterations  to 
three  Privacy  Act  systems  of  records. 

SUMMARY:  In  accordance  with  the 
requirements  of  the  Privacy  Act  of  1974. 
as  amended,  the  Department  of  the 
Treasiuy  is  proposing  to  revise  a  routine 
use  in  two  of  its  systems  of  records  and 
adding  the  revised  routine  use  to  a  third 
system  of  records. 

DATES:  Comments  must  be  received  no 
later  than  November  4,  2002.  The 
revised  systems^  of  records  will  be 
effective  as  of  November  13,  2002. 
imless  comments  are  received  that 
result  in  a  contrary  determination  and 
notice  is  published  to  that  effect. 
ADDRESSES:  Comments  should  be  sent  to 
Chief  of  Records.  Office  of  Foreign 
Assets  Control,  Department  of  the 
Treasury,  1500  Pennsylvania  Avenue, 
NW.,  Washington.  DC  20220.  You  may 
also  send  your  comments  by  Fax  to 
(202) 622-2500. 

FOR  FURTHER  INFORMATION  CONTACT: 
Director,  Office  of  Foreign  Assets 
Control,  (202)  622-2500. 
SUPPLEMENTARY  INFORMATION:  The  Office 
of  Foreign  Assets  Control  (OF AC),  is  the 
Office  of  the  Department  of  the  Treasury 
with  responsibility  for  a  variety  of 
functions  relating  to  economic  sanctions 
imposed  by  the  United  States  in  the 
interests  of  national  security,  foreign 
policy  and  the  economy. 

The  Department  of  the  Treasury  is 
giving  notice  of  an  alteration  to  a 
routine  use  currently  utilized  in  two 
systems  of  records  maintained  by 
OF  AC.  Currently,  routine  use  (3)  found 
in  DO  .114-Foreign  Assets  Control 
Enforcement  Records,  and  routine  use 
(4)  found  in  DO  .118-Foreign  Assets 
Control  Licensing  Records  reads  as 
follows:  "Disclose  information  to  a 
court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosure  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations  or  in  response  to 
a  subpoena  or  in  cormection  with 
criminal  law  proceedings." 

The  two  routine  uses  are  to  be  altered 
by  adding  the  following  clause  to  the 
end  of  the  existing  text:  "when  the 
United  States  or  any  agency  or 
subdivision  thereof  is  a  party  to  any  of 


the  above  proceedings  and  such 
information  is  determined  to  be 
arguably  relevant  to  the  proceeding." 
The  alteration  is  necessary  to  clarify  the 
scope  of  the  routine  use  within  the 
context  of  legal  proceedings. 

In  addition,  the  routine  use,  as  revised 
above,  will  be  added  to  DO  .Ill-Office 
of  Foreign  Assets  Control  Census 
Records  which  is  also  maintained  by 
OFAC. 

Under  "Authority  for  maintenance  of 
the  system  "  for  both  DO  .114-Foreign 
Assets  Control  Enforcement  Records 
and  DO  .118-Foreign  Assets  Control 
Licensing  Records,  the  authority  citation 
is  being  changed  to  permit  the  reader  to 
more  easily  locate  the  statute  under 
which  OFAC  is  acting,  and  to  conform 
the  citation  to  the  style  used  by  the 
Office  of  the  Federal  Register. 

The  report  of  altered  systems  of 
records,  as  required  by  5  U.S.C.  552a(r}, 
has  been  submitted  to  the  Committee  on 
Government  Reform  in  the  House  of 
Representatives,  the  Committee  on 
Governmental  Affsiirs  in  the  Senate,  and 
Office  of  Management  and  Budget, 
pursuant  to  Appendix  I  to  0MB  Circular 
A-130,  "Federal  Agency 
Responsibilities  for  Maintaining 
Records  About  Individuals."  November 
30.  2000. 

The  proposed  alterations  to  the  OFAC 
systems  of  records;  DO  .111— Office  of 
Foreign  Assets  Control  Census  Records; 
DO  .114 — Foreign  Assets  Control 
Enforcement  Records,  and  DO  .118 — 
Foreign  Assets  Control  Licensing 
Records  are  set  forth  below. 

Dated:  September  26,  2002. 
W.  Earl  Wright,  Jr., 

Chief  Management  and  Administrative 
Programs  Officer. 

TREASURY/DO  .111 

SYSTEM  NAME: 

Office  of  Foreign  Assets  Control 
Census  Records — Treasury/DO. 


ROUTINE  USES  OF  RECORDS  MAMTAMEO  IN  THE 
SYSTEM,  mCLUOING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

DESCRIPTION  OF  CHANGES: 

The  period  "."  at  the  end  of  routine 
use  (5)  is  replaced  with  a  semicolon  ";", 
and  the  following  routine  use  is  added 
at  the  end  thereof: 

***** 

"(6)  Disclose  information  to  a  court, 
magistrate,  or  administrative  tribunal  in 
the  course  of  presenting  evidence, 
including  disclosure  to  opposing 
counsel  or  witnesses,  in  the  course  of 
civil  discovery,  litigation,  or  settlement 
negotiations  in  response  to  a  subpoena 


or  in  connection  with  criminal  law 
proceedings  when  the  United  States  or 
any  agency  or  subdivision  thereof  is  a 
party  to  any  of  the  above  proceedings 
and  such  information  is  determined  to 
be  arguably  relevant  to  the  proceeding." 
***** 

TREASURY/DO  .114 
SYSTEM  NAME: 

Foreign  Assets  Control  Enforcement 
Records — Treasury/DO. 

***** 

AUTHORtfY  FOR  MAINTENANCE  OF  THE  SYSTEM: 


DESCRIPTION  OF  CHANGE: 

The  text  "100  Stat.  1086,  as  amended 
by  H.J.  Res.  756,  Pub.  L.  99-631"  at  the 
end  of  the  sentence  is  removed  and  add 
in  its  place: 

"Pub.  L.  99-440, 100  Stat.  1086,  as 
amended  by  Pub.  L.  99-631. 100  Stat. 
3515" 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 


DESCRIPTION  OF  CHANGES: 

The  following  language  is  inserted  at 
the  end  of  routine  use  (3),  before  the  • 
semicolon  ";": 

(3)*   *  * 

"when  the  United  States  or  any 
agency  or  subdivision  thereof  is  a  party 
to  any  of  the  above  proceedings  and 
such  information  is  determined  to  be 
arguably  relevant  to  the  proceeding" 
***** 

TREASURY/DO  .118 
SYSTEM  NAME: 

Foreign  Assets  Control  Licensing 
Records — ^Treasury/DO. 


AUTHORfTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 


DESCRIPTION  OF  CHANGE: 

The  text  "100  Stat.  1086,  as  amended 
by  H.J.  Res.  756,  Pub.  L.  99-631"  at  ^ 
end  of  the  sentence  is  removed  and  add 
in  its  place: 

"Pub.  L.  99-440, 100  Stat.  1086,  as 
-amended  by  Pub.  L.  99-631, 100  Stat. 
3515" 


ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDMG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 
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DESCRTTION  OF  changes: 

The  following  language  is  inserted  at 
the  end  of  routine  use  (4),  before  the 
semicolon  ";" 

(4)*  •  * 

"when  the  United  States  or  any 
agency  or  subdivision  thereof  is  a  party 
to  any  of  the  above  proceedings  and 
such  information  is  determined  to  be 
arguably  relevant  to  the  proceeding" 
***** 

[FR  Doc.  02-25275  Filed  10-3-02;  8:45  am] 
■MUNQ  COOe  4«11-1*-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[0MB  Control  No.  2900-0251] 

AQWicy  liifoiiMUon  Coltoction 
ActMIlM  UndM- OMB  ftovlMv 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C,  3501  et  seq.),  this  notice 
announces  that  the  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instnunent. 
DATES:  Comments  must  be  submitted  on 
or  before  November  4.  2002. 
FOR  FURTHER  MFORMATION  CONTACT: 
Denise  McLamb,  Records  Management 
Service  (005E3),  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW.. 
Washington,  DC  20420,  (202)  273-6030, 
FAX  (202)  273-5981  or  e-mail: 
denise.mclamb&mail.va.gov.  Please 
refer  to  "OMB  Control  No.  2900-0251." 
Send  comments  and  recommendations 
concerning  any  aspect  of  the 
information  collection  to  VA's  OMB 
Desk  Officer,  OMB  Human  Resources 
and  Housing  Branch,  New  Executive 
Office  Building,  Room  10235, 
Washington,  DC  20503  (202)  395-7316. 
Please  refer  to  "OMB  Control  No.  2900- 
0251"  in  any  correspondence. 
SUPPLEMENTARY  MFORMATION: 

Title:  Present  Status  of  Loan,  VA  Form 
26-8778. 


OhfB  Control  Number:  2900-0251. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  VA  Form  26-8778  is  used  to 
collect  information  from  the  servicer 
regarding  a  defoulted  loan  and  as  a  code 
sheet  to  input  data  in  the  automated 
Loan  Service  and  Claims  System.  The 
information  is  needed  to  take  the 
necessary  action  to  cure  the  defaiilted 
loan. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  Federal  Register 
notice  with  a  60-day  coounent  period 
soliciting  comments  on  this  coUection 
of  information  was  published  on  July 
25,  2002,  at  pages  48715  and  48716. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Annual  Burden:  29,167 
hours. 

Estimated  Average  Burden  Per 
Respondent:  10  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Total 
Respondents:  175,000. 

Dated:  September  23.  2002. 

By  direction  of  the  Secretary. 
ErtMSto  Castro, 

Director,  Records  Management  Service. 
(FR  Doc.  02-25268  Filed  10-3-02;  8:45  am] 
■UMQ  CODE  nao-oi-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0003] 

Agiicy  Intennation  Colltctlon 
ActivMM  Und«r  OMB  Rvvtow 

agency:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs 
ACTION:  Notice. 

SUMMARY;  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C,  3501  et  seq.).  this  notice 
annoimces  that  the  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Afhirs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument. 


DATES:  Comments  must  be  submitted  on 
or  before  November  4,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Denise  McLamb,  Records  Management 
Service  (0O5E3),  Department  of  Veterans 
Affairs,  810  Vermont  Avenue.  NW., 
Washington.  DC  20420.  (202)  273-8030, 
FAX  (202)  273-5981  or  e-mail: 
denise.mclamb&mail.via.gov.  Please 
refer  to  "OMB  Control  No.  2900-0003." 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer,  OMB  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235. 
Washington,  DC  20503  (202)  395-7316. 
Please  refer  to  "OMB  Control  No.  2900- 
0003"  in  any  correspondence. 

SUPPLEMENTARY  INFORMATION: 

Title:  Application  for  Burial  Benefits 
(Under  38  U.S.C.  Chapter  23),  VA  Form 
21-530. 

OMB  Control  Number:  2900-0003. 

type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  The  form  is  used  to  apply 
for  biuial  benefits,  including 
transportation  expenses.  The 
information  is  used  to  determine  if  the 
deceased  veteran  had  appropriate 
service  and/or  disability  and  that  the 
claimant  has  made  payment  for  burial  or 
has  contracted  to  make  appropriate 
payment. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
imless  it  displays  a  currently  valid  OMB 
control  number.  The  Federal  Register 
notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on  July 
25,  2002,  at  page  48715. 

Affected  Public:  Individuals  or 
households  and  business  or  other  for- 
profit 

Estimated  Annual  Burden:  100.000 
hours. 

Estimated  Average  Burden  Per 
Respondent:  20  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
300,000. 

Dated:  September  23.  2002. 
Emetto  Cattro, 

Director,  Records  Management  Service. 
[FR  Doc.  02-25269  Filed  10-3-02;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Availability  for  Non-Exclusive, 
Exclusive,  or  Partially  Exclusive 
Licensing  of  U.S.  Patent  Application 
Concerning  Easy  Access  Dental  Field 
Operating  and  Treatment  System 
Having  Over-ttie-Patient  Delivery 


Friday,  September  20,  2002  make  the 
following  correction: 

On  page  59271,  in  the  third  column, 
under  the  heading  SUMMARY:,  in  the 
ninth  line,  "IPCT/US02/01283)"  should 
read  "{PCT/US02/01283)". 

[PR  Doc.  C2-23849  Filed  10-3-02;  8:45  am] 

BILUNG  COOE  1S0S-01-O 

SMALL  BUSINESS  ADMINISTRATION 
13  CFR  Part  121 

RIN  3245-AFOO 

Small  Business  Size  Standards; 
Adoption  of  Size  Standards  by  2002 
Nortti  American  Industry  Classification 
System  for  Size  Standards  — 

Correction 


September  6,  2002,  make  the  following 

corrections: 

§121.201    [Convcted] 

1.  On  page  56908,  in  §121.201,  in  the 
table,  in  Subsector  221-Utilities,  the 
entry  for  NAICS  code  22121  is  corrected 
as  set  forth  below: 

2.  On  page  56924,  in  the  same  section, 
in  the  same  table,  in  Subsector  562- 
Waste  Management  and  Remediation 
Services,  the  entryfor  EXCEPT,  is 
corrected  as  set  forth  bejow: 


Correction 

In  notice  document  02-23849 
appearing  on  page  59271  in  the  issue  of 

SiwiALL  Business  Size  Standards  by  NAICS  Industry-Continued 


In  rule  document  02-22200  beginning 
on  page  56905  in  the  issue  of  Friday, 


NAICS  codes 


NAICS  U.S.  industry  title 


Size  standards 

in  millions  of 

dollars 


Size  standards 

in  number  of 

employees 


Sector  22— Utiinies 


Subsector  221— Utilities 


221121 


Electric  Bulk  Power  Transmission  and  Control  I  See  footnote  1 

•        •        •        •        * 

!  Subsector  562— Waste  Management  and  Remediation  Services 


EXCEPT, 


Environmental  Remediation  Services'* 


500'* 


(FR  Doc.  C2-22200  Filed  10-3-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  121 

[Dodwt  No.  FAA-2002-13464;  Notice  No. 
02-171 

RiN2120-AC84 

Improved  Seats  in  Air  Carrier 
Transport  Category  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Supplemental  notice  of 
proposed  rulemaking  (SNPRM). 

SUMMARY:  The  Federal  Aviation 
Administration  proposes  to  require  that 
all  passenger  and  flight  attendant  seats 
in  transport  category  airplanes  used  in 
part  121  passenger-carrying  operations 
meet  improved  crashworthiness 
standards.  This  proposed  rule  is 
necessary  to  provide  an  increased  level 
of  safety  for  part  121  operations.  The 
intended  effect  of  this  proposed 
rulemaking  is  to  increase  passenger 
protection  and  survivability  in  impact- 
survivable  accidents. 

DATES:  Comments  must  be  received  on 
or  before  December  3.  2002. 

AOOflESSES:  Address  your  comments  to 
the  Docket  Management  System,  U.S. 
Department  of  Transportation,  Room 
Plaza  401,  400  Seventh  Street,  NW.. 
Washington,  DC  20590-0001.  You  must 
identify  the  docket  number  FAA  2002- 
13464  at  the  beginning  of  your 
comments,  and  you  should  submit  two 
copies  of  your  comments.  If  you  wish  to 
receive  confirmation  that  FAA  has 
received  your  comments,  include  a  self- 
addressed,  stamped  postcard. 

You  may  also  submit  comments 
through  the  Internet  to  http:// 
dms.dot.gov.  You  may  review  the  public 
docket  containing  comments  to  these 
proposed  regulations  in  person  in  the 
Docket  Office  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  The  Docket  Office  is 
on  the  plaza  level  of  the  NASSIF 
Building  at  the  Department  of 
Transportation  at  the  above  address. 
Also,  you  may  review  public  dockets  on 
the  Internet  at  http://dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Hal 
Jensen,  Aircraft  Certification  Service, 
Aircraft  Engineering  Division,  AIR-120, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-8807;  facsimile  (202)  267-5340. 

SUPPLEMENTARY  MFORMATKNH 


Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data.  Views,  or  arguments,  as 
they  may  desire.  Conmients  relating  to 
the  environmental,  energy,  federalism, 
or  economic  impact  that  might  result 
from  adopting  the  proposals  in  this 
notice  are  also  invited.  Substantive 
comments  should  be  accompanied  by 
cost  estimates.  Comments  must  identify 
the  regulatory  docket  or  notice  number 
and  be  submitted  in  duplicative  to  the 
DOT  Rules  Docket  address  specified 
above. 

All  comments  received,  as  well  as  a 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel  on 
this  rulemaking,  will  be  filed  in  the 
docket.  The  docket  is  available  for 
public  inspection  before  and  after  the 
comment  closing  date. 

All  comments  received  on  or  before 
the  closing  date  will  be  considered  by 
the  Administrator  before  taking  action 
on  this  proposed  rulemaking.  Comments 
filed  late  will  be  considered  as  far  as 
possible  without  incurring  expense  or 
delay.  The  proposals  contained  in  this 
notice  may  be  changed  in  light  of  the 
conmients  received. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  include  a  pre-addressed,  stamped 
postcard  with  those  comments  on  which 
the  folloMong  statement  is  made: 
"Comments  to  Docket  No.  FAA-2002- 
13464."  The  postcard  will  be  date 
stamped  and  mailed  to  the  commenter. 

Availability  of  Rulemaking  Documents 

You  can  get  an  electronic  copy  using 
the  Internet  by  taking  the  following 
steps: 

(1)  Go  to  the  search  function  of  the 
Department  of  Transportation's 
electronic  Docket  Management  System 
(DMS)  Web  page  {http://dms.dot.gov/ 
search). 

(2)  On  the  search  page,  type  in  the  last 
four  digits  of  the  docket  number  shown 
at  the  beginning  of  this  notice.  Click  on 
"search." 

(3)  On  the  next  page,  which  contains 
the  docket  summary  information  for  the 
docket  you  selected,  click  on  the 
document  munber  of  the  item  you  wish 
to  view. 

You  can  also  get  an  electronic  copy 
using  the  Internet  through  the  FAA's 
Web  page  at  http://www.faa.gov/avT/ 
arm/nprm/nprm.html  or  the  Federal 
Register's  web  page  at  http:// 
www.access.gpo.gov/su_docs/aces/ 
acesl40.html. 

You  can  also  get  a  copy  by  submitting 
a  request  to  the  Federal  Aviation 


Administration,  Office  of  Rulemaking, 
ARM-1,  800  Independence  Avenue 
SW.,  Washington,  DC  20591,  or  by 
calling  (202)  267-9680.  Make  sure  to 
identify  the  docket  number,  notice 
number,  or  amendment  nimiber  of  this 
ndemaking. 

Background 

Statutory  Requirement 

Tide  m,  section  303(b),  of  the  Airport 
and  Airway  Safety  and  Capacity 
Expansion  Act  of  1987  (Act  of  1987) 
directs  the  Secretary  of  Transportation 
to  initiate  rulemaking  to  consider 
requiring  all  seats  onboard  all  air  carrier 
aircraft  to  meet  improved 
crashworthiness  standards  based  on  the 
best  available  testing  standards  for 
crashworthiness.  On  May  17, 1988,  the 
FAA  published  Notice  No.  88-8, 
Retrofit  of  Improved  Seats  In  Air  Carrier 
Transport  Category  Airplanes;  Notice  of 
Proposed  Rulemaking  (53  FR  17650). 
That  notice  proposed  to  require  all  seats 
of  transport  category  airplanes  used 
under  part  121  and  part  135  to  comply 
with  improved  crashworthiness 
standards.  The  NPRM  proposed  to 
prohibit  the  operation  of  these  airplanes 
unless  all  seats  meet  the 
crashworthiness  performance  standards 
required  by  Amendment  No.  25-64, 
Improved  Seat  Safety  Standards;  Final 
Rule  (53  FR  17640,  May  17, 1988). 

Improved  Seat  Safisty  Standards — 
Amendment  No.  25-64 

Amendment  No.  25-64  upgraded  the 
certification  standards  for  occupant 
protection  during  emergency  landing 
conditions  in  transport  category 
airplanes.  Based  on  research,  testing, 
and  service  experience,  the  amendment 
revised  the  seat  and  restraint  system 
requirements  and  defined  occupant 
injury  criteria  for  impact  conditions. 
The  improved  seating  systems  provide 
increased  occupant  protection  in 
airplanes  involved  in  impact-siuvivable 
accidents. 

Specifically,  Amendment  No.  25-64 
revised  §  25.561(b)(3)  to  increase  the 
ultimate  inertial  forces  in  the  upward, 
sideward,  and  downward  directions, 
and  to  add  an  ultimate  inertial  force 
requirement  in  the  aft  direction.  The 
ultimate  inertial  forces  prescribed  in 
§  25.561(b)(3)  are  static-load  forces,  and 
the  type-certificate  applicant  must  show 
that  the  airplane,  including  seating 
systems  and  items  of  mass  (and  their 
supporting  structure),  can  withstand 
these  forces.  The  static  load 
requirements  of  §  25.561(b)(3)  increased 
the  ultimate  inertial  forces  (expressed  in 
multiples  of  the  acceleration  of  gravity, 
or  g)  for  emergency  landing  conditions 


Federal  Register /Vol.  67,  No.  193 /Friday,  October  4,  2002 /Proposed  Rules 


62295 


fiom  (1)  2.0g  to  3.0g  in  the  upward 
direction;  (2)  1.5g  to  3.0g  on  the 
airframe  and  1.5g  to  4.0g  on  seats  and 
seat  attachments  in  the  sideward 
direction;  and  (3)  4.5g  to  6.0g  in  the 
downward  direction.  The  amendment 
also  added  a  1.5g  requirement  in  the 
rearward  direction.  Revised  §  25.561(d) 
requires  that  seats  and  items  of  mass 
(and  their  supporting  structure)  meet 
the  static  load  requirements  without 
deforming  in  a  manner  that  would 
impede  rapid  evacuation  of  the 
occupants  from  the  airplane.  The  static 
load  factors  adopted  by  Amendment  No. 
25-64  were  selected  to  reflect  industry 
design  practices  and  to  take  advantage 
of  existing  airframe  floor  strength. 

Amendment  No.  25-64  also  added 
§  25.562  to  include  new  dynamic 
performance  standards  for  seating 
systems  to  provide  increased  occupant 
protection  in  airplanes  involved  in 
impact-survivable  accidents. 
Specifically,  §  25.562  (b)(1)  and  (b)(2) 
provide  that  each  seat  type  design 
approved  for  crew  or  passenger 
occupancy  during  takeoff  and  landing 
must  successfully  withstand — (1)  a 
change  in  downward  vertical  velocity 
(AV)  of  not  less  than  35  feet  per  second, 
with  the  airplane's  longitudfrial  axis 
canted  downward  30  degrees  with 
respect  to  the  horizontal  plane  and  with 
the  wings  level.  Peak  floor  deceleration 
must  ocoir  in  not  more  than  0.08 
seconds  after  impact  and  must  reach  a 
minimum  of  14g  and  (2)  a  change  in 
forward  longitudinal  velocity  (AV)  of 
not  less  than  44  feet  per  second,  with 
the  airplane's  longitudinal  axis 
horizontal  and  yawed  10  degrees  either 
right  or  left  with  the  wings  level.  Peak 
floor  deceleration  must  occ\ir  in  not 
more  than  0.09  seconds  after  impact  and 
must  reach  a  minimum  of  16g.  Where 
floor  rails  or  floor  fittings  are  used  to 
attach  the  seating  devices  to  the  test 
fixture,  the  rails  or  fittings  must  be 
misaligned  with  respect  to  the  adjacent 
set  of  raib  or  fittings  by  at  least  10 
degrees  vertically  vtrith  one  roUed  10 
degrees. 

Section  25.562(c)  requires  an 
assessment  of  certain  performance 
criteria  during  the  dynamic  tests 
described  in  §  25.562(b)(1)  and  (b)(2)  to 
assess  the  potential  for  serious  injury  to 
an  occupant.  Among  these  criteria  are — 
(1)  the  maximum  strap  tension  for  upper 
torso  restraints  of  crewmembers;  (2)  the 
maximimi  compressive  load  measured 
between  the  pelvis  and  the  limabar 
column  of  the  anthropomorphic 
dummy;  (3)  the  positioning  criteria  for 
the  upper  torso  restraint  straps,  where 
installed,  and  the  lap  safety  belt;  (4)  the 
critnion  for  preventing  serious  head 
injury;  and  (5)  the  maximum 


compressive  load  in  each  femur  of  the 
test  dummy.  Additionally,  the 
performance  criteria  require  that  the 
seat  remain  attached  at  all  points  of 
attachment  and  not  yield  under  either  of 
the  dynamic  load  tests  to  the  extent 
rapid  evacuation  of  the  airplane  woidd 
be  impeded. 

Section  25.785(a),  currently 
§  25.785(b),  was  revised  and  requires 
that  each  seat,  berth,  safety  belt, 
harness,  and  adjacent  part  of  the 
airplane  at  each  station  designated  as 
occupiable  during  takeoff  and  landing 
be  designed  so  that  a  person  making 
proper  use  of  these  facilities  will  not 
su^r  serious  injiuy  in  an  emergency 
landing  as  a  result  of  the  inertisd  forces 
specified  in  §§  25.561  and  25.562. 

Retrofit  of  Improved  Seats  in  Air  Carrier 
Transport  Category  Airplanes— Notice 
No.  88-6 

In  Notice  No.  88-8,  the  FAA  proposed 
to  add  a  new  paragraph  to  §§  121.311 
and  135.169  to  prohibit  after  Jvme  16, 
1995,  the  operation  of  transport  category 
airplanes  under  part  121  and  part  135 
that  were  type-certificated  after  January 
1, 1958,  unless  all  seats  onboard  the 
airplanes  are  equipped  with  seats  that 
meet  the  applicable  certification 
requirements  in  §  25.785  in  effect  on 
June  16, 1988.  Even  though  the  Act  of 
1987  addressed  seats  on  all  air  carrier 
aircraft,  the  development  of  new 
crashworthiness  standards  for  seats  in 
normal  and  transport  category  rotorcraft 
had  not  been  completed,  and  new  seat 
standards  for  airplanes  type  certificated 
in  the  commuter  category  had  not  been 
proposed.  Therefore,  Notice  No.  88-8 
did  not  propose  the  retrofit  of  seats  in 
those  categories  of  aircraft. 

The  1988  proposal  was  directed  at  all 
seats  (passenger  seats,  including  divans 
and  sidefacing  seats,  flight  attendant 
seats,  flight  crew  seats,  observer  seats, 
and  courier  seats),  safety  belts, 
harnesses,  and  adjacent  parts  of 
transport  category  airplanes  used  in 
passenger-  and  cargo-carrying 
operations  under  part  121  and 
scheduled  intrastate  common  carriage 
imder  part  135.  Notice  No.  88-6  did  not 
propose  to  require  an  upgrade  of  the 
static  strength  standards  for  fixed  items 
of  mass  (other  than  seats)  and  their 
support  structures,  and  did  not  propose 
to  require  modifications  to  the  floor 
structure. 

The  FAA  received  70  comments  to  the 
NPRM  during  the  comment  [>eriod. 
Forty-five  commenters  agreed  with  the 
proposal,  14  opposed  it,  and  11 
supported  the  intent  of  the  proposal  but 
did  not  agree  with  all  the  provisions. 
The  substance  of  these  comments  will 
be  discussed  later  in  this  document 


under  the  section  tided  New  Proposal. 
The  FAA  received  approximately  16 
additional  comments  to  the  docket 
between  the  close  of  the  NPRM 
comment  period  and  December  1998. 

Based  on  comments  on  Notice  No. 
88-8,  the  FAA  decided  that  it  needed 
additional  information  to  determine  the 
impact  of  that  proposal  on  the  aviation 
commimity.  Even  though  considerable 
research  and  development  in  dynamic 
testing  of  seats  had  been  done  over  the 
preceding  years  to  support  the  adoption 
of  the  16g  standard  in  §  25.562,  the 
process  of  certifying  seats  to  be  used  in 
production  to  the  16g  standards  was 
still  in  its  infancy.  Furthermore,  the 
dynamic  testing  requirements  for  16g 
seats  represented  a  monimiental 
increase  in  sophistication  and 
complexity  over  the  simpler  static 
testing  used  for  9g  seats.  Therefore,  the 
aviation  industry  and  the  FAA  had 
many  issues  to  iron  out  in  the 
preparation,  execution,  and  evaluation 
of  a  16g  seat  dynamic  test  program  for 
seats  to  be  manufactured  in  mass 
production.  In  1990,  the  FAA  developed 
an  advisory  circular  (AC)  to  provide 
industry  guidance  on  the  djmamic  test 
process  (AC  25.562-1,  Dynamic 
Evaluation  of  Seat  Restraint  Systems  k 
Occupant  Protection  on  Transport 
Airplanes,  March  6, 1990;  superceded 
by  AC  25.562-lA,  January  19, 1996). 
Additionally,  the  FAA  worked  with 
industry  through  the  Society  of 
Automotive  Engineers  SEAT  Committee 
to  develop  a  standard  that  would  detail 
the  requirements  for  dynamic  testing  of 
a  16g  seat.  That  standard  (Aerospace 
Standard  8049,  Performance  Standard 
for  Seats  in  Civil  Rotorcraft,  Transport 
Aircraft  and  General  Aviation  Aircraft) 
was  incorporated  in  Technical  Standard 
Order  (TS0)-C127  (Rotorcraft, 
Transport  Airplane,  and  Normal  and 
Utility  Airplane  Seating  Systems)  in 
1992  and  revised  in  1998  (TSO-Cl27a) 
to  include  additional  clarification. 

The  FAA's  guidance  and  standards 
material  evolved  over  several  years  as 
the  industry  transitioned  from 
producing  9g  seats  to  16g  seats  that 
could  meet  FAA  requirements.  The  FAA 
never  lost  sight  of  the  goal  of  improving 
the  crashworthiness  of  seats  in  transport 
category  airplanes.  However,  industry 
needed  time  to  work  out  the  technical 
problems  of  meeting  the  16g  seat 
standard,  and  the  FAA  needed  time  to 
evaluate  specific  problems  presented  by 
industry  and  to  develop  proper 
guidance  material  for  obtaining  16g  seat 
certification. 

The  FAA  held  a  public  meeting  on 
October  23  and  24. 1995,  in  Seattie, 
Washington,  to  gather  information  on 
lOg  dynamic  seats.  The  FAA  presented 
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its  views  and  listened  to  comments  from 
the  aviation  industry  at  that  meeting. 
The  information  gained  during  this 
public  meeting  led  the  FAA  to 
reconsider  the  original  proposed  rule  in 
Notice  No.  88-8. 

From  the  mid-to-late  1990s,  although 
industry  and  the  FAA  continued  to 
address  significant  16g  seat  issues, 
enough  progress  had  been  made  that  16g 
seats  were  being  produced  and 
certificated  on  a  regular  basis. 
Therefore,  the  FAA  believed  it  was 
appropriate  to  move  forward  with  its 
proposed  rulemaking  to  improve  seats 
on  transport  category  airplanes.  As  a 
result,  the  FAA  held  a  public  meeting 
on  December  8  and  9, 1998,  to  discuss 
its  proposed  revisions  to  the  1988 
proposal  and  obtain  more  current 
information  and  views. 

December  1998  Public  \4eeting 

In  the  1998  pubhc  meeting  proposal, 
the  FAA  deleted  its  propo^  to  revise 
part  135  and  proposed  to  add  a  new 
paragraph  to  §121.311  that  would 
prohibit  the  operation  of  any  transport 
category  airplane  type-certificated  after 
January  1, 1958,  on  which  all  passenger 
and  flight  attendant  seats  did  not  fully 
meet  the  requirements  of  §  25.562.  The 
FAA  also  indicated  it  was  considering 
an  exception  for  airplanes  operated  in 
all-cargo  operations.  At  that  time,  the 
proposed  requirements  would  be 
effective  four  years  after  publication  of 
a  final  rule,  which  would  have  been 
approximatelv  January  2003. 

The  FAA  also  proposed  an  alternative 
in  another  paragraph  in  §  121.311  that 
,would  allow  a  transport  category 
airplane  type-certificated  after  January 
1, 1958,  to  continue  to  be  operated  after 
four  years  after  the  publication  of  a  final 
rule  provided  all  passenger  and  flight 
attendant  seats  met  the  requirements  of 
§  25.562  or  were  properly  marked  as 
16g-compatible.  The  FAA  stated  that  a 
seat  could  properly  be  marked  as  16g- 
compatible  if  it  was  manufactured 
before  the  four-year  compliance  date 
and  underwent  a  supplemental 
certification.  Under  the  1998  proposal, 
an  applicant  for  a  16g-compatible  seat 
would  be  required  to  show  that  the  seat 
or  seat  type  would  withstand  the 
dynamic  loads  set  forth  in  §  25.562(a) 
and  (b)  without  structural  separation  of 
the  seat's  primary  structure.  The 
applicant  also  would  need  to 
demonstrate  that  the  occupant  dunmiy 
would  remain  in  the  seat  during  the  test 
and  not  be  entrapped  by  the  test  article. 
In  addition,  the  FAA  indicated  it  would 
not  require  the  retrofit  of  seats  of  aircraft 
operated  under  pail  135. 

Much  of  the  aiscus3ion  at  the  public 
meeting  addressed  the  meaning  of  16g- 


compatible  and  the  process  for 
establishing  compatibility.  Industry 
expressed  concern  about  the  FAA's 
ability  to  handle  increased  certification 
projects  and  the  seat  manufacturers' 
ability  to  produce  enough  seats  in  four 
years  to  meet  the  other  requirements  of 
the  proposal.  Furthermore,  industry 
criticized  the  FAA  data  used  to  support 
the  safety  benefits  of  the  proposal  as 
outdated  and  argued  that  the  number  of 
potential  lives  saved  would  not  warrant 
the  costs  associated  with  the  proposal. 
In  addition,  comments  presented  at  the 
public  meeting  addressed  the  expense 
associated  wi&  previously  adopted 
regulations  addressing  accident 
prevention.  Other  industry 
representatives  also  recommended  that 
regulatory  requirements  involving 
significant  costs  should  focus  on 
accident  prevention  rather  than  aircraft 
crashworthiness.  Finally,  some  industry 
representatives  urged  that  the  FAA 
permit  air  carriers  to  replace  seats  based 
on  business  needs. 

In  addition  to  comments  offered  at  the 
public  meeting,  the  FAA  reopened  the 
docket  for  comments  through  January  8, 
1999.  The  FAA  received  approximately 
40  additional  comments  by  the  close  of 
this  comment  period.  The  commenters 
generally  opposed  certain  aspects  of  the 
proposal.  The  substances  of  these 
comments  are  discussed  in  this  SNPRM 
imder  the  section  titled  New  Proposal. 

New  Proposal 

Based  on  the  comments  received  in 
response  to  Notice  No,  88-8  and  the 
1995  and  1998  public  meetings,  as  well 
as  new  survivable  accident  data  and 
cost-benefit  analysis  developed 
following  the  1998  public  meeting,  the 
FAA  has  determined  that  it  is 
appropriate  to  issue  an  SNPRM. 

The  FAA  is  proposing  a  two-tiered 
time  table — one  that  would  require 
newly-manufactured  airplanes  to  be 
equipped  with  the  improved  seats  first, 
and  allow  more  time  for  the  remainder 
of  the  fleet  to  be  retrofitted  with  those 
seats.  In  order  to  ensure  that  newly- 
manufactxu^  airplanes — those  that  will 
be  in  the  fleet  the  longest — have  the 
improved  seats  first,  the  FAA  proposes 
to  prohibit  the  operation  in  passenger- 
carrying  service  of  any  transport 
category  airplane  manufactured  after 
four  years  firom  the  effective  date  of  the 
final  rule  unless  all  passenger  and  flight 
attendant  seats  on  that  airplane  meet  the 
requirements  of  §  25.562.  At  the  outer 
liinit,  after  14  years  from  the  effective 
date  of  the  final  rule,  no  transport 
category  airplane  could  be  operated  in 
passenger-carrying  service  unless  all 
passenger  and  flight  attendant  seats  on 
that  airplane  meet  the  requirements  of 


§  25.562.  In  addition,  in  order  to 
accelerate  the  retrofit  of  the  fleet,  the ' 
FAA  is  proposing  that,  after  four  years 
from  the  effiective  date  of  the  rule, 
whenever  an  operator  of  a  transport 
category  airplane  replaces  an  existing 
passenger  or  flight  attendant  seat  wiUi  a 
different  type  of  seat,  the  operator  must 
equip  the  airplane  with  seats  that  meet 
the  requirements  of  §  25.562  before  the 
airplane  could  be  operated  in  passenger- 
carrying  service. 

For  existing  airplanes,  this  SNPRM 
would  give  part  121  operators  discretion 
in  replacing  the  existing  seats  on  any 
airplane  with  16g  seats  for  a  period  of 
14  years  after  the  effective  date  of  the 
final  rule.  An  operator  would  be 
required  to  replace  all  passenger  seats 
and  all  flight  attendant  seats  on  an 
airplane  only  when  the  operator  chooses 
to  replace  any  passenger  seat  or  flight 
attendant  seat  on  that  airplane. 
Therefore,  an  operator  could  elect  to 
make  no  seat  replacements  for  up  to  14 
years.  However,  after  14  years  all 
passenger  seats  and  all  flight  attendant 
seats  on  all  transport  category  airplanes 
operated  imder  part  121  must  meet  the 
16g  standard  as  defined  in  §  25.562.  The 
SNPRM  would  not  apply  to  the  removal 
and  reinstallation  of  the  same  seat  or  an 
identical  seat  in  the  same  airplane  for 
the  purpose  of  seat  maintenance  or 
cabin  interior  maintenance.  Also,  under 
this  SNPRM,  the  replacement  of  seat 
cushions  and  seat  dress  covers  is  not 
considered  seat  replacement  and 
upgrading  to  the  16g  standard  will  not 
be  required.  For  the  purpose  of  this 
SNPI^,  seat  replacement  means  the 
removal  of  an  existing  seat  and  the  re- 
installation of  a  seat  other  than  the  one 
removed  or  other  than  an  seat  identical 
to  the  one  removed.  This  allows  a  spare 
or  new  seat  to  replace  a  damaged  seat 
provided  the  part  numbers  are  the  same. 
The  intent  of  this  SNPRM  is  to  allow  the 
replacement  of  a  damaged  seat  without 
requiring  the  operator  to  upgrade  the 
entire  airplane  with  16g  seats. 

This  proposal  was  developed  after 
carefully  considering  the  viewpoints 
presented  at  the  1998  public  meeting. 
The  FAA  believes  this  SNPRM  will 
provide  the  best  solution  for  upgrading 
the  entire  fleet  of  part  121  transport 
category  airplanes  with  safer  seats  in  a 
reasonable  timeframe.  A  wide  range  of 
options  was  considered  for  seat 
replacement  on  existing  aircraft  that 
ranged  bom  volxintary  replacement  to 
mandatory  replacement  imder  several 
different  timeframes  of  compliance. 
Evaluations  included  giving  credit  for 
certain  era  seats  believed  to  be 
compliant  with  some  parts  of  §  25.562. 
The  degree  to  which  the  replacement 
seats  would  have  to  comply  with 


Federal  Register /Vol.  67.  No.  193 /Friday.  October  4.  2002  /  Proposed  Rules 


62297 


§  25.562  was  also  evaluated.  The  issue 
of  "16^-compatible"  seats  presented  at 
the  1998  public  meeting  has  been 
remedied  in  this  SNPRM  by  ensuring 
one  level  of  safety  that  requires  full 
compliance  Mrith  §  25.562.  The 
proposals  in  this  SNPRM  also  would 
eliminate  the  need  for  recertification  of 
existing  seats  already  installed  on 
airplanes  to  show  they  were  16g 
compatible.  Some  options  would  have 
required  seats  in  existing  aircraft  to  be 
replaced  per  a  fixed  accelerated 
schedule;  however,  the  FAA  believes 
that  replacement  of  the  seats  based  on 
current  business  practices  will 
effectively  update  the  existing  fleet  and 
allow  the  airlines  flexibility  in 
achieving  this  goal. 


The  FAA  has  chosen  a  final 
compliance  timeframe  that  is  quite 
liberal  in  allowing  airlines  to  exercise 
their  own  discretion  in  seat  replacement 
and  yet  ensures  that  the  transport  fleet 
will  be  upoaded  to  the  16g  standard. 

tius  SNPRM  reduces  the  overall  cost 
compared  to  other  proposed  rule 
options  since  operators  are  not  locked 
into  accelerated  seat  replacement 
schedules  for  their  existing  aircraft. 
However,  this  SNPRM  ensures  that 
when  the  operators  elect  to  replace  their 
seats,  the  new  seats  will  be  "full"  16g 
(i.e.,  must  meet  all  requiremoits  of 
$  25.562)  and  one  level  of  safety  for 
seats  will  be  developed  throughout  the 
fleet.  This  SNPRM  also  was  chosen 
because  it  would  mandate  that  the 


newly  manii&ctured  airplanes,  or  those 
airplanes  that  will  be  in  the  fleet  the 
longest,  will  be  required  to  meet  full  16g 
seat  certificatioD  the  soonest. 

Compliance  Schedule 

Notice  No.  88-8  proposed  that  all 
transport  category  airplanes  must  meet 
the  requirements  proposed  by  Jime  16, 
1995,  which  gave  operators  7  years  to 
comply.  The  1998  public  meeting 
proposed  that  all  transport  category 
airplanes  meet  the  newly  proposed 
requirements  foiir  years  ahet 
publication  of  the  final  rule. 

The  following  compliance  table 
simunarizes  what  this  SNPRM  propoaec: 


Timeframe  affected  akcrafl 

4  years  after  effective  date  of  final  rule 

14  years  after  effective  dale  of  final  rule 

Comptoioe  to  2S.S62  is  required  for  al  air- 
planes. 
Compliance  to  25,562  required. 

Existing  Airplanes  (airplanes  manufactured  be- 
fore 4  years  after  effective  date  of  final  rule). 

Newty  Manufactured  Airplanes  (airplanes  mar>- 
ufactured  after  4  years  after  effective  date  of 
final  njle). 

Compnance  to  ^d.MK  is  requiea  lor  ine  air- 
plane when  its  seats  are  replaced. 
Comoliance  to  25  562  reouired  

Numerous  commenters  to  Notice  No. 
88-8  indicated  that  the  7-year  time 
period  for  compliance  as  proposed  was 
too  long  and  would  unnecessarily 
reduce  safety,  and  they  recommended  a 
compliance  period  anywhere  frt>m  2  to 
5  years  after  publication  of  th^  final 
rule.  Certain  airplane  manufacturers, 
seat  manufocturers,  and  air  earners 
stated  that  the  7-year  compliance  date  in 
Notice  No.  88-8  was  too  soon.  Service 
experience  has  shovm  that  the  life  of  an 
airplane  passenger  seat  is  greater  than 
the  service  life  used  as  the  basis  for  the 
proposal.  Several  commenters  indicated 
that  the  typical  replacement  age  of  seats 
is  between  10  and  21  years,  with  an 
average  seat  life  being  14  yeara. 
Furthermore,  two  commenters  to  the 
1998  public  meeting  proposal  indicated 
that  the  average  age  of  their  retired 
airplanes  is  23  and  42  years,  and  one 
commenter  indicated  tiiat  it  has  no 
airplanes  older  than  25  years. 

Some  commenters  to  Notice  No.  88- 
8  suggested  that  there  should  be  two 
compliance  periods:  one  for  newly 
manufactured  airplanes  and  one  for 
existing  airplanes.  The  commenters 
indicated  that  newly  manu&ctured 
airplanes  should  have  16g  seats 
installed  by  a  specific  time  and  that  air 
cairiere  shotild  accomplish  retrofit 
during  the  first  complete  refurbishment 
of  the  cabin  or  seats.  The  commenters 
also  suggested  that  retrofit  should  not  be 
required  when  seats  are  removed  and 
replaced  during  normal  maintenance 
cycles.  Other  commenters  supported  the 
current  voluntary  program  for  installing 


16g  seats.  However,  several  commenters 
did  not  support  the  retrofit  of  16g  seats. 
These  commenters  indicated  that  most 
transport  category  airplanes  mil  have 
16g  seats  by  2001  to  2005.  there  are  no 
certification  standards  for  16g  seats,  and 
it  is  unfair  to  retrofit  an  airplane  to  a 
standard  that  was  not  in  effect  when  the 
airplane  was  certificated,  bought,  or 
leased. 

After  considering  the  numerous 
comments  and  taking  into  account  seat 
manufacturing  and  replacement 
practices,  the  FAA  has  determined  that 
a  four-year  compliance  period  is 
sufficient  to  ensure  seat  manufocturers 
will  be  able  to  provide  16g  seats  for 
these  airplanes.  Furthermore,  the  FAA  . 
has  established  two  compliance 
schedules:  one  for  newly  manufrictiired 
airplanes  and  one  for  existing  airplanes. 
For  newly  maniifactiued  airplanes,  this 
proposal  is  consistent  with  the  proposal 
discussed  at  the  1998  public  meeting. 
This  SNPRM  would  ensure  that  16g 
seats  are  installed  on  the  newest 
airplanes,  which  will  be  in  the  fleet  the 
longest  amount  of  time. 

16g  Seats 

Notice  No.  88-8  applied  to  all  seats 
occupiable  during  takeoff  and  landing. 
Those  seats  included  passenger,  flight 
attendant,  flightcrew,  observer,  and 
courier  seats.  The  1998  public  meeting 
proposal  applied  only  to  all  passenger 
and  flight  attendant  seats.  Similarly,  the 
FAA  notes  that  this  SNPRM  applies 
only  to  passenger  and  flight  attendant 
seats;  flight  deck,  observer,  and  courier 


seats  are  not  included.  Numerous 
conmienters,  including  passengers, 
supported  the  requirement  for  16g  seats 
and  indicated  that  passengers  would  be 
willing  to  pay  for  increased  ticket  prices 
attributable  to  the  cost  of  the  retrofit. 

Two  commenters  to  Notice  No,  88-8 
indicated  that  the  proposal  should 
apply  to  flight  deck  seats.  However, 
numerous  other  conunenters  did  not 
support  improved  flight  deck  seats 
contending  that  flight  deck  seats  are 
unique  to  each  airplane  model,  are  not 
track  mounted,  and  typically  last  the  life 
of  the  airplane.  Furthermore,  these 
commenters  indicated  that  they  are  not  ' 
aware  of  any  statistics  relating  to 
fotalities  or  serious  injuries  where  flight 
deck  seats  were  involved  and  that  all 
the  test  data  referenced  in  Notice  No. 
88-8  applied  only  to  passennr  seats. 

The  FAA  is  imable  to  conclude  that 
upgrading  the  survivability  aspect  of 
fli^t  deck  seats  would  result  in  a 
significant,  overall  improvement  in 
Sleety.  In  fact,  there  is  evidence  to  the 
contrary.  The  FAA  determined  that  the 
flight  deck  seat  structure  differs 
significantly  from  the  structure  of 
passenger  seats.  The  flight  deck  floor 
structtue  is  heavier  and  far  more  rigid 
than  the  floor  structure  in  much  of  the 
passenger  compartment.  As  part  of  the 
evaluation  of  comments  on  flight  deck 
seats,  the  FAA  reviewed  post- 1983 
transpral  category  airplane  accident 
data,  Chie  of  the  accidents  reviewed 
confirmed  the  differences  between 
airframe  structural  performance  and 
failure  modes  of  flight  deck  seats  and 
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passenger  seats.  In  that  accident,  the 
floor  structure  surrounding  the  pilot's 
seat  separated  from  the  airplane  with 
the  seat  intact.  Neither  the  pilot  seat  nor 
its  floor  attachments  had  failed. 
Throughout  the  remainder  of  the  cabin, 
however,  passenger  seats  consistently 
exhibited  typical  floor  attachment  and 
leg  failures,  which  are  the  failure  modes 
this  regulatory  action  seeks  to  mitigate. 
For  the  reasons  stated  above,  the  FAA 
concludes  that  there  is  insufficient  basis 
to  consider  flight  deck  seats  in  the 
retrofit  requirement. 

Four  commenters  contended  that 
because  fli^t  attendants  perform 
critical  functions  in  the  post-accident 
time  frame,  flight  attendant  seats  should 
be  included  in  the  proposal.  However, 
other  commenters  did  not  believe  flight 
attendant  seats  should  be  Included 
because  they  are  unique  to  the  specific 
airplane  model  and  are  not  track 
mounted.  These  commenters  further 
stated  that  the  proposal  in  Notice  No. 
88-8  is  based  on  data  collected  for 
passenger-seat  weights,  prices, 
replacement  times,  and  passenger 
fatalities.  These  commenters  suggest  a 
separate  analysis  be  conducted  for  flight 
attendant  seats. 

After  reviewing  the  comments,  the 
FAA  finds  that  flight  attendants  have 
critical  life-saving  duties  to  perform 
following  an  emergency  landing  and  has 
determined  that  flight  attendant  seats 
will  be  included  in  this  SNPRM.  The 
FAA  notes  that  flight  attendants  must 
assist  passengers  with  emergency  egress 
through  emergency  exits  to  safety 
outside  the  airplane.  Therefore,  flight 
attendant  seats  are  located  in  the 
passenger  compartment.  Therefore,  it  is 
imperative  that  flight  attendant  seats 
provide  impact  protection  comparable 
to  passenger  seats  to  ensure  flight 
attendants  will  not  be  incapacitated  by 
an  emergency  landing  and  will  be 
available  to  assist  in  emergency 
evacuations. 

Several  commenters  indicated  that  the 
airplane  structures  might  not  be 
compatible  with  the  16g  load 
requirement  and  noted  that  structural 
modifications  may  be  required  to  take 
advantage  of  16g  seats.  One  commenter 
stated  that  not  all  of  the  floors  of  all  in- 
service  transport  category  airplanes  are 
compatible  with  the  16g  dynamic  load 
standards.  Several  commenters 
indicated  that  the  FAA  should  address 
airplanes  with  weak  tracks.  A 
commenter  stated  that  even  though  a 
seat  may  stay  attached  to  a 
representative  track  during  dynamic 
testing,  other  components  of  the  system 
(the  floors,  beams,  and  fuselage)  may 
fail;  therefore,  the  load  imposed  on  the 
seat  tracks  during  dynamic  testing 


should  not  exceed  the  ultimate 
allowable  floor  strength.  ^^ 

The  16g  dynamic  standard  (14  CFR 
25.562)  that  became  effective  in  1988 
was  developed  to  be  compatible  with 
the  floor  strength  of  existing  aircraft. 
The  current  static  requirements  for  seats 
(14  CFR  25.561)  include  a  9g  forward 
load,  originally  adopted  in  1956,  and 
were  the  basis  for  evaluating  seat  to 
floor  strength  issues  when  §  25.562  was 
added.  The  16g  standard  was  added 
knowing  that  seat  design  had  progressed 
to  the  point  that  the  energy  from  a  16g 
impact  could  be  attenuated  in  the  seat 
structure  without  exceeding  prevalent 
seat  track  and  floor  strengths.  This 
SNPRM  addresses  only  the  replacement 
of  seats  and  does  not  require  the 
modification  of  the  floor  structure  of 
existing  airplanes  or  of  airplanes 
manufactured  under  existing  type 
certificates.  It  was  stated  in  the  NPRM 
that  transport  category  airplane 
structure  remains  substantially  intact 
and  provides  a  livable  volume  for 
occupants  throughout  a  survivable 
impact  accident.  To  take  advantage  of 
existing  floor  strength  without  requiring 
significant  structural  modifications  or 
weight  increases,  the  FAA  selected  the 
static  load  factors  adopted  in 
Amendment  No.  25-64.  Additionally, 
the  FAA  had  an  objective  to  ensure  that 
seats  complying  with  improved 
crashworthiness  standards  could  be 
effectively  used  in  existing  and  newly 
manufactured  airplanes.  This  will  be 
achieved  if  the  seats  are  designed 
properly.  The  FAA  also  points  out  that 
an  airplane  with  light  duty  tracks  also 
would  have  low  track  loads  created  by 
multiple  seat  legs  as  opposed  to  an 
airplane  in  which  heavy  duty  tracks  are 
used  to  compensate  for  fewer  seat  legs."" 

Five  commenters  to  Notice  No.  88-8 
indicated  that  the  FAA  underestimated 
the  additional  weight  of  the  improved 
seats.  The  commenters  noted  that  the 
weight  increase  could  be  double  what 
the  FAA  indicated  in  Notice  No.  88-8. 
The  commenters  added  that  the  FAA 
based  its  weight  estimate  on  new 
materials  that  are  not  proven.  One 
commenter  indicated  that  there  are  no 
specific  cases  where  the  new  16g  seats 
were  lighter  in  weight  than  the  seats 
they  replaced.  A  participant  at  the  1998 
public  meeting  indicated  that  a  16g  seat 
weighs  approximately  10  pounds  more 
than  a  9g  seat;  another  commenter 
indicated  an  increase  of  3  kilograms  per 
seat;  and  a  third  commenter  indicated 
an  increase  of  400  pounds  per  airplane. 

As  the  FAA  stated  in  Notice  No.  88- 
8,  although  reduced  weight  is  not 
guaranteed,  it  is  still  likely.  The  FAA 
also  points  out  that  it  did  not  imply 
there  were  improved  seats  weighing  less 


than  seats  ciurrently  used  in  air 
transportation.  The  FAA  notes  that  it 
consistently  used  a  0.6-pound  weight 
increase  estimate  for  analysis  purposes 
in  Notice  No.  88-8  and  Amendment  25- 
64.  Furthermore,  based  on  current 
information  from  seat  manufacturers, 
the  FAA  maintains  there  is  not  a 
significant  increase  in  weight  between  a 
9g  passenger  seat  and  a  16g  passenger 
seat.  Therefore,  the  FAA  used  a  0-pound 
increase  for  passenger  seats  and  a  0.5- 
poimd  weight  increase  for  flight 
attendant  seats '^in  the  current  cost 
analysis  in  this  SNPRM.  The  FAA 
maintains  that  the  current  trend  of 
installing  additional  eqmpment  on  seats 
for  passenger  convenience  and 
entertainment,  primarily  causes  seat 
weight  increases.  Devices  like 
telephones  and  video  screens  are 
common  additions  to  seats  that,  along 
with  their  supporting  structure,  increase 
seat  weight.  The  FAA  maintains  that  if 
any  increases  in  weight  between  a  9g 
seat  without  extra  features  and  a  16g 
seat  without  extra  features  exist,  they 
are  smedl  and  the  resultant  increase  in 
safety  is  justified.  In  addition,  if  the 
airlines  find  that  seat  weight  increases 
from  added  devices  pose  a  significant 
operational  cost,  they  have  the  option  of 
removing  or  modifying  the  non-required 
equipment  currently  installed  on  the 
seat. 

16g-CompatibIe  Seats 

In  its  1998  public  meeting  proposal) 
the  FAA  proposed  an  alternative  that 
would  allow  the  use  of  seats  that  are 
properly  marked  as  "16g-compatible." 
The  FAA  stated  that  a  seat  could  be 
marked  as  16g-compatible  if  it  is 
manufactured  before  the  four-year 
compliance  date  and  the  Administrator 
has  determined  the  seat  type  to  be 
capable  of  carrying  the  resultant 
dynamic  loads  required  in  §  25.562  (a) 
and  (b)  without  structural  separation  of 
primary  attachments. 

As  previously  noted,  the  FAA  did  not 
adopt  its  1998  proposal  regarding  16g- 
compatible  seats.  The  commenters  &t}m 
the  1998  public  meeting  indicated  that 
the  FAA  underestimated  the  nimiber  of 
seat  model  certifications  needed.  The 
commenters  further  noted  that  the  FAA 
did  not  consider  the  costs  associated 
with  the  complete  16g-compatible  seat 
verification  process.  The  FAA  agrees 
with  the  commenters  and  has 
abandoned  the  proposal  for  certification 
of  seats  as  16g-compatible  because  it 
would  be  impractical.  Therefore,  this 
SNPRM  does  not  contain  the  1998 
public  meeting  16g-compatible 
alternative.  As  noted  at  the  public 
meeting  and  in  the  comments,  the 
process  for  establishing  seats  as  16g- 


compatible  could  prove  to  be  too 
bur^nsome  for  the  operators  and  the 
FAA. 

Requirements  of  §25.562 

Amendment  No.  25-64  added  section 
25.562  that  defines  emergency  landing 
dynamic  conditions  with  which 
transport  category  airplane  seats  and 
restraint  systems  must  comply.  The 
conditions  include  two  djmamic  tests  of 
the  seat  and  restraint  system:  one  is  a 
simulated  combined  vertical/ 
longitudinal  crash  condition  reaching  at 
least  14g's  and  the  other  test  is  a 
simulated  longitudinal  crash  condition 
reaching  at  least  16g's.  The  seats  must 
demonstrate  the  capability  of  providing 
protection  of  their  occupants  when 
exposed  to  the  loads  of  these  tests.  That 
protection  includes  insuring  the  seat 
system  remains  attached  to  the  airplane 
as  intended  and  that  none  of  several 
occupant  protection  criteria  are 
exceeded.  Those  occupant  protection 
criteria  significantly  improve  the 
likelihood  that  the  occupant  siuvives 
the  impact  and  does  not  suffer  an  injury 
to  a  degree  that  would  make  evacuation 
from  the  airplane  imlikely.  Finally  the 
criteria  imder  §  25.562  insure  that  the 
seat  does  not  deform  during  the  crash 
conditions  to  an  extent  that  would 
impede  rapid  evacuation  from  the 
airplane. 

Notice  No.  88-8  required  all  seats  to 
meet  the  applicable  standards  in 
$  25.785.  The  1998  public  meeting 
proposal  required  seats  to  meet  the 
requirements  in  §  25.562.  The  FAA 
notes  that  §  25.785  references  the 
requirements  in  §  25.562.  which 
addresses  crashworthiness  standards. 
However,  the  FAA  points  out  that  the 
requirements  in  §  25.785  address  more 
than  crashworthiness  standards  and 
those  requirements  are  not  included  in 
this  proposed  rulemaking.  Therefore, 
this  proposal  has  been  revised  to 
reference  §  25.562  instead  of  §  25.785. 

Commenters  noted  that  the  FAA 
shoiUd  provide  imifbrm  and 
standardized  guidance  procedures  for 
the  dynamic  testing  required  imder 
§  25.562.  One  commenter  to  Notice  No. 
8ft-6  indicated  that  neither  the  FAA  nor 
members  of  the  Society  of  Automotive 
Engineers  (SAE)  committee  had  been 
able  to  define  a  workable  statement  of 
deformation  limits.  That  commenter 
also  stated  that  the  floor  warping 
definition  in  §  25.562(b)(2)  does  not 
adequately  define  a  warped  floor  plane. 
The  commenters  further  noted  that  the 
FAA  should  define  the  maximum  seat 
encroachment  allowed. 

A  commenter  to  the  1998  public 
meeting  stated  that  no  seat 
manufacturera  had  achieved  satisfactory 


results  for  frtint  row  head  injury  criteria 
(HIC).  Another  commenter  to  Notice  No. 
88-8  requested  that  Federal  Motor 
Vehicle  Safety  Standard  No.  208  (49 
CFR  571.208)  be  used  for  HIC 
measurements  and  limited  to  a  36 
millisecond  duration.  The  commenter 
also  opposed  testing  for  HIC  during  a 
double  row  test  wim  floor  deformation 
of  the  forward  seat.  Furthermore,  the 
commenter  stated  that  HIC  limits  should 
not  be  applicable  to  biUkheads, 
partitions,  and  dividers  used  in 
currently  certificated  airplanes. 
Commenters  to  the  1998  public  meeting 
indicated  that  to  comply  with  the  front- 
row  HIC  requirements  they  would  have 
to  sacrifice  seat  pitch  (the  distance  along 
the  airplane's  longitudinal  axis  from  a 
point  on  one  seat  to  the  identical  point 
on  the  next  seat)  in  the  back  rows, 
remove  the  first  row  of  seats,  add  y-belts 
(a  lap  belt  that  uses  two  load  paths  and 
anchor  points  for  each  half  of  the  belt) 
or  airbags,  or  make  bulkhead 
modifications.  The  commenters 
indicated  that  removing  a  row  of  seats 
is  the  only  way  to  comply  with  HIC  if 
they  do  not  want  to  sacrifice  seat  pitch. 

The  FAA  points  out  that  the  new 
crashworthiness  standards  are  in  efiect 
and  seats  are  certificated  to  those 
p^ormance  standards.  The  criteria  for 
the  improved  crashworthiness  standards 
have  been  verified  through  research 
testing  by  the  FAA  and  static  and 
dynamic  testing  by  seat  manufactures  to 
demonstrate  compliance  with  the 
provisions  of  Amendment  25-64.  The 
FAA  agrees  that  appropriate  guidance  is 
necessary  to  make  the  certification 
process  easier  for  all  concerned.  That 
guidance  is  provided  in  Advisory 
Circidar  25.562-lA,  Dynamic 
Evaluation  of  Seat  Restraint  Systems 
and  Occupant  Protection  on  Transport 
Airplanes,  revised  on  January  1, 1996; 
SAE  Aerospace  Standard  8049,  issued 
in  July  1990;  and  Technical  Standard 
Order  (TSO)  Cl27a,  Rotorcraft, 
Transport  Airplane,  and  Normal  and 
Utility  Airplane  Seating  Systems, 
revised  on  August  21, 1998. 

Applicability 

Notice  No.  88-8  proposed  changes  to 
all  transport  category  airplanes  operated 
imder  part  121  and  part  135.  The  FAA's 
1998  public  meeting  proposal  applied  to 
transport  category  airplanes  operated 
under  part  121.  Similarly,  this  SNPRM 
would  not  affect  airplanes  currently 
operated  under  part  135.  Numerous 
commenters  to  Notice  No.  88-6  opposed 
the  inclusion  of  part  135  on-demand 
operators.  However,  several  commenters 
indicated  that  the  proposal  should 
apply  to  on-demand  operators  because 


of  the  increasing  niunber  of  such 
operations. 

At  the  time  Notice  No.  86-8  was 
published,  a  significant  number  of 
transport  category  airplanes  were 
operated  imder  part  135.  Accordingly. 
Notice  No.  48-6  proposed  that  seats  on 
transport  category  airplanes  operated 
imder  part  135  in  air  carrier  operations 
or  scheduled  intrastate  common  carriage 
meet  the  same  standards  as  seats  on 
transport  category  airplanes  operated 
under  part  121.  In  1995  the  FAA  issued 
Amendment  Nos.  119, 121-251,  and 
135-56,  Commuter  Operations  and 
General  Certification  and  Operations 
Requirements;  Final  Rule  (60  FR  65832; 
December  20. 1995)  (the  commuter 
rule).  The  commuter  rule  requires  all 
operators  conducting  schediiled 
passenger-carrying  operations  in 
airplanes  that  have  passenger  seating 
configurations  of  10  throu^  30  seats 
(excluding  crewmember  seats)  and  in 
turbojet  airplanes  regardless  of  seating 
configuration  that  formerly  conducted 
operations  imder  part  135,  to  conduct 
operations  imder  part  121.  As  a 
consequence  of  the  commuter  rule,  the 
operation  of  some  nontransport  category 
airplanes  now  comes  under  the  pxuview 
of  part  121  as  do  some  transport 
category  airplanes  that  used  to  be 
operated  imder  part  135.  Only 
nonscheduled,  on-demand  operations 
remain  in  part  135. 

Several  commenters  questioned  the 
need  to  req\iire  improved  passenger 
seats  on  all-cargo  airplanes  and 
airplanes  with  convertible  or 
combination  configiuations.  The  FAA 
notes  that  this  SNPRM  does  not  apply 
to  airplanes  used  in  all-cargo  operations 
because  these  airplanes  do  not  carry 
passengers  for  compensation  or  hire. 
However,  transport  category  airplanes 
type  certificated  after  January  1. 1956. 
that  have  convertible  or  combination 
configurations  wotdd  be  required  to 
meet  the  same  seat  standards  reqtiired 
for  all-passenger  carrying  transport 
category  airplanes  operated  imder  part 
121  because  those  airplanes  carry 
passengers. 

The  FAA  also  notes  that  an  improved 
seat  need  not  be  provided  for  the 
carriage  of  a  person  listed  in  §  121.563. 
Therefore,  this  proposal  also  amends 
§  121.563(a)  to  add  §  121.311(j)  and  (k) 
to  the  list  of  sections  excluded  from 
compliance. 

In  Notice  No.  66-6,  the  FAA 
requested  comments  on  whether^ 
improved  seats  should  be  required  in 
rotorcraft.  Two  helicopter 
manufacturers  noted  that  the  retrofit  of 
16g  seats  in  rotorcraft  would  necessitate 
airframe  modifications  that  would 
increase  the  weight  and  decrease  the 
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payload  and  productivity  of  the  aircraft. 
The  FAA  agrees  with  the  conunenter 
that  the  necessary  airframe 
modifications  for  existing  rotorcraft  are 
not  feasible.  It  has  never  been  the  intent 
of  a  rulemaking  to  improve  the 
crashworthiness  of  seats  on  any  type  of 
aircraft  to  require  modifications  below 
the  seat-to-floor  interface,  and  therefore 
airframe  modifications  would  not  be 
included.  A  fundamental  concept  when 
developing  regulations  for  improved 
seat  crashworthiness  (eg.  §  25.562)  has 
been  to  match  the  proposed  increases  in 
seat  strength  to  the  existing  aircraft  floor 
strengths  to  preclude  the  need  for 
additional  reinforcement  of  the 
airframe.  Since  the  NPRM,  the  FAA  has 
developed  improved  crashworthiness 
standards  for  rotorcraft  type  certificated 
after  November  13, 1998.  Amendment 
Nos.  27-25  and  29-29  (54  PR  47318; 
November  13, 1998)  incorporate  these 
standards  in  14  CFR  parts  27  and  29. 
However,  the  FAA  points  out  that  they 
were  not  in  effect  when  Notice  No.  88- 
8  was  published  on  May  17. 1988; 
therefore,  this  SNPRM  does  not  include 
rotorcraft. 

Torso  Restraint        | 

An  association  noted  that  Notice  No. 
88-8  did  not  address  lap  belt  restraint 
capability  in  forward  facing  seats  and  is 
concerned  because  the  head  and  upper 
body  is  imrestrained. 

Tne  FAA  points  out  that  the  intent  of 
Notice  No.  88-8  and  this  SNPRM  is  to 
require  the  installation  of  improved 
seats  to  provide  increased  passenger  and 
flight  attendant  safety  resulting  fi-om 
fewer  seat  failures.  The  intent  is  not  to 
require  restraints  for  the  upper  torso. 
While  the  comment  may  have  merit,  the 
focus  of  Notice  No.  88-8  and  this 
SNPRM  is  on  improved  seats. 

Reference  Material 

A  Benefit  Analysis  for  Aircraft  16g 
Dynamic  Seats  (Report  DOT/FAA/AR- 
00/13/ April  2000)  predicted  the  benefits 
for  accidents  studied  bom  1984  to  1998 
if  16g  seats  had  been  installed  in  the 
airplanes.  This  document  is  available  to 
the  public  through  the  National 
Technical  Information  Service. 
Springfield,  Virginia  22161.  It  can  also 
be  accessed  through  the  FAA's  William 
J.  Hughes  Technical  Center  Full  Text 
Technical  Reports  Internet  site  at  http:/ 
/www.fire.tc.faa.gov/reports/report2.stm 
in  Adobe  Acrobat  Portable  Document 
Format  (PDF). 

Related  Activity 

The  FAA  tasked  the  Aviation 
Rulemaking  Advisory  Committee 
(ARAC)  to  provide  advice  and 
recommendations  on  harmonizing  with 


the  JAA  and  Transport  Canada 
requirements  for  passenger  seats.  (63  FR 
46272,  August  31,  1998).  The  FAA 
stated  that  the  objective  was  to 
harmonize  test  article  selection  and 
other  methods  of  compliance  with 
§  25.562,  including  pass/fail  criteria  and 
test  methodology. 

ARAC  assigned  the  task  to  the 
existing  Seat  Testing  Harmonization 
Working  Group.  If  adopted  by  the  FAA, 
the  ARAC  recommendations  regarding  a 
simplification  of  the  test  article 
selection  process  and  pass/fail  criteria 
should  provide  a  much  shorter  test  plan 
approval  cycle  and  reduce  the  number 
of  tests  required. 

On  April  6,  2000,  the  Wendel  H.  Ford 
Aviation  Investment  and  Reform  Act 
(HR  1000)  was  enacted  into  law.  Section 
757  of  Public  Law  106-81  contains 
information  directing  the  Administrator 
(FAA)  to  take  specific  measures  aimed 
at  streamlining  the  seats  and  restraint 
systems  certification  process  and  16g 
dynamic  testing  reouirements. 

In  August  2000,  tne  FAA  formed  a 
joint  government/industry  team  that 
consisted  of  FAA,  JAA,  airlines,  seat 
manufacturers,  airfi'ame  manufecturers. 
and  the  Association  of  Flight 
Attendants.  This  Charter  Team  looked  at 
the  various  initiatives  that  were  already 
underway  that,  if  implemented,  would 
streamline  or  otherwise  improve  the 
seat  and  restraint  system  certification 
process.  The  Charter  Team  identified 
issues  in  the  ciurent  seat  certification 
process  that,  if  effectively  resolved,  may 
reduce  the  time  and  cost  of  seat 
certification  programs  by  as  much  as  50 
percent.  With  that  goal  in  mind,  the 
Charter  Team  agreed  to  a  plan  of  action 
that  focuses  on  four  areas  in  seat 
certification:  policy  related  to  seat 
certification,  the  Technical  Standard 
Orders  (TSO)  for  seats  (i.e..  TSO  C39b 
and  TSO  Cl27a).  utilization  of  local 
authorities  (both  domestic  and  foreign) 
in  seat  certification,  and  alternative 
methods  for  seat  certification.  The 
specific  tasks  within  each  of  these  areas 
have  been  determined  and  are  being 
worked  by  both  industry  and  FAA 
members  of  the  Charter  Team. 

The  first  part  of  the  plan  requires  a 
review  of  existing  policy  on  seat 
certification  by  both  industry  and  the 
FAA.  The  review  will  identify  policy 
that  is  not  clear,  inappropriately 
applied,  or  is  inconsistent  or  conflicts 
with  other  policy.  Industry  will  identify 
to  the  FAA  key  seat  certification  issues 
that  have  proven  problematic  and 
relevant  policy,  if  it  exists,  will  be 
reviewed.  Additionally,  both  industry 
and  the  FAA  can  identify  areas  where 
development  of  new  policy  could 
simplify  seat  compliance.  In  each  case. 


the  goal  is  to  clarify  or  interpret  current 
policy  or  develop  new  policy  to  address 
the  specific  issue. 

The  second  part  of  the  plan  focuses 
on  the  TSO  program  for  seats.  Tasks 
vrithin  the  plan  have  been  set  to  ensure 
that  the  TSO  remains  a  valid  approval 
basis  for  seats  and  is  recognized  as  such. 
Tasks  are  also  in  place  to  provide 
clarification  and  standardization  on  the 
extent  that  the  TSO  approval  or 
activities  associated  with  obtaining  that 
approval  can  be  utilized  to  demonstrate 
compliance  with  the  airworthiness 
requirements  of  part  25  of  the  Federal 
Aviation  Regulations.  In  addition,  the 
TSOs  will  be  developed  to  maximize  the 
amount  of  data  that  can  be  obtained 
during  the  TSO  process  that  can  also  be 
used  to  meet  airworthiness 
requirements. 

The  third  part  of  the  plan  involves  use 
of  local  authorities  to  maximize  use  of 
foreign  and  domestic  regional  approvals 
to  improve  the  seat  certification  process. 
The  plan  calls  for  development  of 
agreements  between  seat  suppliers  and 
the  regulatory  offices  (e.g..  aircraft 
certification  offices  in  the  U.S.) 
overseeing  the  suppliers.  The  agreement 
provides  a  roadmap  for  all  stakeholders 
to  understand  responsibilities  and 
relationships  in  the  certification  process 
and  defines  a  process  for  resolving 
problems  when  they  occur.  Great  benefit 
will  be  gained  by  mapping  out  this 
process  which  provides  opportunities  to 
identify  potential  problems  early  in  the 
program  and  to  avoid  similar  problems 
in  subsequent  programs.  The  plan  also 
addresses  inconsistencies  between  how 
domestic  seat  approvals  and  foreign  seat 
approvals  are  made.  The  goal  is  to 
ensure  that  methods  to  facilitate  seat 
approvals  are  equivalent  without 
compromising  safety  standards. 

The  fourth  and  final  part  of  the 
Charter  Team  plan  looks  at  alternative 
methods  from  more  traditional  ways  of 
approving  seats  for  use  in  aircraft.  This 
area  has  concentrated  on  the  use  of 
analytical  modeling  in  seat  certification 
as  well  as  systems  that  simulate  a 
portion  of  the  dynamic  testing  process 
("component  testers")  without  the 
necessity  of  a  complete  test.  A  specific 
task  is  to  issue  guidance  for  the  use  of 
computer  simulation  in  lieu  of  full  scale 
testing.  Other  tasks  include  guidance  on 
the  use  of  specific  component  testers  to 
address  occupant  injury  criteria  in  lieu 
of  full  scale  testing. 

The  four  elements  of  the  Charter 
Team  plan  are  being  worked 
concurrently  with  continuous  review  by 
industry  and  the  FAA  for  progress 
towards  implementation  and  to  refine 
the  plan  as  mutually  agreed  upon. 
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The  FAA  requests  comment  on  the 
plan  as  outlined  above  as  well  as  other 
suggestions  for  making  the  approval  of 
seats  more  efficient  while  maintaining 
required  safety  standards. 

Paperwoiit  Reduction  Act 

The  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3507(d))  requires  that  the 
FAA  consider  the  impact  of  paperwork 
and  other  information  collection 
burdens  imposed  on  the  public.  We 
have  determined  that  there  are  no  new 
information  collection  requirements 
associated  with  this  proposed  rule. 

International  Compatibility 

In  keeping  with  U.S.  obligations 
under  the  Convention  on  International 
Civil  Aviation,  it  is  FAA  policy  to 
comply  with  International  Civil 
Aviation  Organization  (ICAO)  Standards 
and  Recommended  Practices  to  the 
maximiun  extent  practicable.  The  FAA 
determined  that  there  are  no  ICAO 
Standards  and  Recommended  Practices 
that  correspond  to  these  proposed 
regulations. 

Econoniic  Evaluation  Summaiy 

Changes  to  Federal  regulations  must 
undergo  several  economic  analyses. 
First,  Executive  Order  12866  directs 
each  Federal  agency  proposing  or 
adopting  a  regulation  to  first  make  a 
reasoned  determination  that  the  benefits 
of  the  intended  regulation  justify  its 
costs.  Second,  the  Regulatory  Flexibility 
Act  of  1980  requires  agencies  to  analyze 
the  economic  impact  of  regulatory 
changes  on  small  entities.  Third,  the 
Trade  Agreements  Act  prohibits 
agencies  frt>m  setting  standards  that 
create  unnecessary  obstacles  to  the 
foreign  coqunerce  of  the  United  States. 
In  developing  U.S.  standards,  this  act 
requires  agencies  to  consider 
international  standards,  and  use  them 
where  appropriate  as  the  basis  of  U.S. 
standards.  Fourth,  the  Unfunded 
Mandates  Reform  Act  of  1995  requires 
agencies  to  prepare  a  written  assessment 
of  the  costs  and  benefits  and  other 
effects  of  proposed  and  final  rules.  An 
assessment  must  be  prepared  only  for 
rules  that  impose  a  Federal  mandate  on 
State,  local  or  tribal  governments,  or  on 
the  private  sector,  likely  to  result  in  a 
total  expenditure  of  $100  million  or 
more  in  any  one  year  (adjusted  for 
inflation.) 

In  conducting  these  analyses,  the  FAA 
has  determined  this  rule:  (1)  Has 
benefits  that  do  justify  its  costs.  (2)  is  a 
significant  regulatory  action;  (3)  would 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities;  (4) 
would  have  neutral  impact  on 
international  trade;  and  (5)  does  not 


impose  an  unfunded  mandate  on  state, 
local,  or  tribal  governments,  or  on  the 
private  sector.  The  FAA  has  placed 
these  analyses  in  the  docket  and 
summarized  them  below. 

The  economic  evaluation  of  this 
proposed  rulemaking  is  based  primarily 
on  a  November  2000  study  titled 
"Improved  Seats  in  Transport  Category 
Airplanes:  Analysis  of  Options," 
prepared  by  the  FAA's  Office  of  System 
Safety  (ASY).)  The  report  is  hereinafter 
referred  to  as  the  ASY  16g-seat  options 
study,  or  in  short,  the  "ASY  16g-seat 
study."  The  study  evaluated  costs  and 
benefits  for  the  period  2000-2020 
(although  the  final  rule  probably  woiild 
not  be  implemented  until  2002,  the 
benefit/cost  relationship  would 
essentially  be  the  same).  A  modified 
option  5  of  that  analysis  is  the  basis  of 
the  new  requirements  proposed  in  this 
SNPRM,  The  SNPRM  incorporates  a  14- 
year  deadline  date  beyond  which  all 
airplanes  must  be  in  compliance;  as  a 
result,  the  cost/benefit  data  in  this 
analysis  differ  somewhat  bom  option  5 
in  the  study  cited.  The  study  has  been 
placed  in  FAA's  docket  file  associated 
with  this  rulemaking.  Besides 
incorporating  a  14-year  deadline  date 
for  compliance,  the  subject  evaluation 
differs  from  the  ASY  16g-seat  study  in 
that  it  uses  $3  million  for  a  fatality 
averted  (vs-.  $2.7  million). 

Regulatory  Evaluation 

This  section  explains  and  summarizes 
the  relev^t  data  used  in  this  analysis 
and  describes  the  methodology  used  to 
calculate  benefits  and  costs.  Total 
estimated  dollar  benefits  and  costs  are 
presented  in  the  Benefit/Cost  Summary 
at  the  end  of  the  section. 

To  estimate  the  potential  benefits  and 
costs  of  this  new  proposal,  it  was  first 
necessary  to  divide  seat  installations 
into  three  broad  "compliance" 
categories:  (1)  "Full  16g"  seat 
installations  are  compliant  with  14  CFR 
25.562  (a),  (b),  and  (c).  (2)  "Partial  16g" 
seat  installations  are  compliant  with 
some  of  14  CFR  25.562  (a),  (b).  and  (c) 
but  have  not  been  tested  to  meet  all 
occupant  injury  criteria.  (3)  "9g"  seat 
installations  refer  to  older  vintages  of 
seats  that  meet  9g  structural 
requirements  only. 

In  addition,  the  projected  population 
of  seats  was  divided  into  five  different 
groups  depending  on  the  date  of  aircraft 
manu&cture  and  the  projected  date  of 
seat  replacement.  Replacement  seats  are 
assiuned  to  be  distributed  according  to 
the  estimated  proportion  of  hdl  16g-. 
partial  16g-.  and  9g-seat  certification 
programs.  For  example,  if  10%  of  seat 
certification  programs  are  for  9g-seats,  it 


is  assiuned  approximately  10%  of  seats 
installed  or  replaced  will  be  9g-8eats. 

The  analysis  projected  the 
distribution  of  seats  in  the  absence  of 
regulatory  action.  The  distribution  was 
based  on  the  following  assumptions: 

1.  Part  121  airplanes  are  retired  after 
42  years  of  service. 

2.  Seat  replacement  uniformly 
distributed  with  mean  seat  life  of  14 
years. 

3.  Fleet/seat  growth  based  on  FAA 
Aerospace  Forecast. 

4.  Relationship  of  full  16g-  to  partial 
16g-seat8  stays  the  same. 

The  distribution  of  seat  types  is  as 
follows: 

•  Group  I:  Airplanes  manufactured 
before  1992  having  seats  installed  before 
1992.  While  16g-seats  were  being 
installed  before  this  date,  the  majority  of 
these  seats  are  9g. 

•  Group  II:  Airplanes  manufactured 
before  1992  having  replacement  seats 
installed  after  1991.  Some  (unknown) 
proportion  of  seats  in  this  group  may 
have  pculial  16g  performance  although 
no  airplane  model  in  this  group  is  16g- 
certificated.  Note  that  the  sum  of  Group 
I  and  Group  II  declines  over  time  as 
these  airplanes/seats  are  retired  from 
passenger  service. 

•  Group  III:  Airplanes  manufactured 
after  1991.  Some  (unknown)  proportion 
of  seats  in  this  group  may  have  partial 
16g  performance. 

•  Group  IV:  Airplanes  manufactiued 
after  1992  and  compliant  with  some 
parts  of  14  CFR  25.562  (certificated 
partial  16g  capability). 

•  Group  V:  Airplanes  manufactiued 
after  1992  and  fully  compliant  with  14 
CFR  25.562  (e.g.  certification  basis 
includes  Amendment  25-64,  or  full  16g 
testing  was  performed  voluntarily).  If 
this  proposal  were  in  effect.  Group  V 
seats  would  be  projected  to  increase 
from  approximately  23.000  at  year  end 
1999  to  1.8  million  in  2020  (versus 
approx.  560,000  in  2020  under  the 
"baseline"  assumption). 

Two  critical  questions  are:  (1)  What  is 
the  performance  of  Group  U/III  seat 
installations  relative  to  full  16g  and 
partial  16g  installations?  (2)  How  will 
the  composition  of  Group  WUl 
installations  change  over  time?  Will 
operators  continue  to  upgrade  these 
seats  in  the  absence  of  rulemaking? 

Projected  (2000-2020)  fatality  and 
serious  injury  rates  are  equal  to  the 
fatality  and  injury  rates  for  U.S.  14  CFR 
part  121  (schedided  and  nonscheduled) 
operations  for  the  period  1984-1998. 
which  is  the  time  period  used  in  Report 
DOT/FAA/AR-OO/13/April  2000.  "A 
Benefit  Analysis  for  Aircraft  16g 
Dynamic  Seats"  (which  has  also  been 
placed  in  the  docket  and  is  hereinafter 
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tenned  the  "DOT/FAA  report"). 
Although  the  report  evaluated 
worldwide  accidents  to  determine  the 
degree  to  which  16g-seats  would  reduce 
casualties  in  a  typical  accident  (note 
that  a  typical  U.S.  accident  is  not 
significantly  different  from  a  typical 
non-U.S.  accident  in  tenns  of  accident 
outcomes),  it  is  important  to  emphasize 
that  the  benefits  in  this  regulatory 
evaluation  are  based  on  the  U.S.  part 
121  accident  rate. 

The  Benefits  Section  explains  the 
method  used  to  estimate  benefits, 
constructs  baseline  estimates  of  the 
population  of  affected  airplanes, 
projects  the  distribution  of  part  121  seat 
types  for  the  period  2000-2020 
(assimiing  no  futiire  regulatory  action), 
and  forecasts  futtire  fatality  and  serious 
injury  rates.  The  Cost  Section  explains 
the  methods  used  to  estimate  costs  and 
constructs  baseline  cost  estimates  for 
passenger  and  flight  attendant 
(hereinafter,  "FA")  seats. 

A.  Benefits  Model 

Estimates  of  the  safety  benefits  of  16g- 
seats  are  based  on  a  study  of  25  impact- 
related  accidents  involving  airplanes 
operating  under  14  CFR  part  121  (or 
equivalent)  during  the  period  1984- 
1998.  The  DOT/FAA  report  projects  that 
the  baseline  fatality  and  serious  injury 
rates  for  the  period  2000-2020  will  be 
0.2868  and  0.0436  per  million 
enplanements,  respectively.  (See  also 
Section  n  of  the  ASY  16g-seat  study.) 

Based  on  engineering  assessments  of 
the  possible  effects  of  full  16g-seats, 
Monte  Carlo  simulations  were  used  to 
assess  a  high,  median,  and  low  value  for 
the  total  achievable  (net)  reduction  in 
fatalities  and  serious  injuries  for  each 
accident/ scenario.  Risk  reduction 
benefits  for  the  U.S.  part  121  fleet,  then, 
were  estimated  in  three  ways: 

First,  the  DOT/FAA  report  estimated 
the  nimiber  of  averted  U.S.  casualties  by 
assuming  that  the  ratio  of  U.S./World 
casualties  averted  is  proportional  to  the 
ratio  of  U.S./World  accidents  (see  Table 
II.4  in  the  ASY  16g-seat  study).  Second, 
it  estimated  the  nimiber  of  U.S. 
casualties  averted  strictly  based  on  the 
part  121  accidents  studied  (Table  II.5  in 
the  ASY  study).  Third,  it  extrapolated 
the  U.S.-specific  data,  to  U.S.  part  121 
ground-impact  accidents  that  were  not 
studied. 

Baseline  risk  estimates  are  computed 
as  follows: 

•  (Construct  an  estimate  of  the  fiiture 
number  of  domestic  enplanements. 
Estimates  of  the  number  of  future 
enplanements  were  derived  from  the 
FAA  Aerospace  Forecasts,  Fiscal  Years 
1999-2010;  enplanements  are  projected 
to  increase  from  676.9  million  in  2000 


to  1,450.3  million  in  2020.  Enplanement 
totals  are  then  combined  with  fatality/ 
serious-injury  rates  and  seat  distribution 
to  assess  risk  reduction  potential  per 
seat  type  (see  below). 

•  Construct  a  baseline  estimate  of  the 
distribution  of  seat  types.  This  analysis 
divides  the  projected  population  of  seats 
into  different  groups  (see  the  discussion 
below)  depending  on  the  date  of  aircraft 
manufacture  and  the  projected  date  of 
seat  replacement.  The  distribution  of 
enplanements  across  seat  groups  is 
assumed  to  be  proportional  to  the 
number  of  seats  in  each  group. 
Replacement  seats  are  assumed  to  be 
distributed  according  to  the  estimated 
proportion  of  full  16g-,  partial  16g-,  and 
9g-seat  certification  programs.  For 
example,  if  10%  of  seat  certification 
programs  are  for  9g-seats,  it  is  assumed 
approximately  10%  of  seats  instaUed  or 
replaced  will  be  9g-seats. 

•  Forecast  fatality  and  serious  injury 
rates.  This  analysis  postulates  that  the 
projected  rates  of  fatalities  and  serious 
injuries  per  enplanement  during  the 
forecast  period  are  equal  to  the  rates 
observed  diiring  the  period  1984  to  1998 
(U.S.  14  CFR  part  121  fleet  only).  Key 
assiunptions:  (1)  The  rate  is  assumed  to 
reflect  a  9g  baseline,  (2)  no 
improvements  in  historical  fotality  or 
injury  rates  are  expected  to  occur  during 
the  forecast  period,  and  (3)  the  risk 
reduction  potential  of  16g-seats  is  not 
expected  to  improve  (e.g.,  due  to  the 
introduction  of  additional  cabin  safety 
measures).  Example:  Three-hundred- 
and-twenty-nine  (329)  serious  injuries 
were  recorded  during  14  CFR  part  121 
operations  during  the  study  period  1984 
to  1998  (see  Table  n.3  of  the  ASY  16g- 
seat  study).  In  the  same  period,  part  121 
operators  accimiulated  7,540.9  million 
enplanements.  Therefore,  the  historical 
(and  projected)  rate  of  serious  injuries  is 
329  -I-  7,540.9  =  0.0436  per  million 
enplanements. 

•  Estimate  the  reduction  in  fatalities 
and  serious  injuries  during  the  study 
period  (1984-1998).  Example:  Based  on 
the  DOT/FAA  report  (part  121  benefits 
based  on  worldwide  fleet  accident 
characteristics),  the  fleetwide  use  of  full 
16g-seats  would  have  averted  68 
fatalities  and  79  serious  injuries  (net) 
during  the  study  period. 

•  Estimate  the  percentage  reduction 
in  fatalities  and  serious  injuries  during 
the  study  period.  The  number  of 
fatalities  averted  due  to  16g-seats 
divided  by  the  total  number  of  fatalities 
during  the  study  period  yields  an 
estimate  of  the  percentage  reduction  in 
fatalities  that  would  be  achieved  by 
requiring  16g-seats.  Similarly,  the 
number  of  serious  injuries  averted  due 
to  16g-seat8  divided  by  the  total  number 


of  serious  injuries  yields  an  estimate  of 
the  percent^e  reduction  in  injuries  that 
would  be  achieved  by  requiring  16g- 
seats.  Example:  There  were  a  total  of 
329  injuries  during  the  study  period 
(U.S.  14  CFR  part  121).  According  to  the 
DOT/FAA  report,  79  serious  injuries 
could  have  been  averted  had  16g-seat8 
been  installed  in  the  part  121  fleet. 
Therefore,  a  16g-seat  reqiiirement  could 
have  averted  79/329  =  24%  of  serious 
injuries  during  the  study  pteriod. 

•  Determine  adjustment  factors  for 
each  seat  group.  The  degree  to  which  a 
new  seat  reduces  fatality  and  injiuy 
risks  is  a  function  of  the  vintage  of  seat 
it  is  replacing.  As  noted  elsewhere  in 
this  study,  however,  the  DOT/FAA 
report  did  not  estimate  the  relative 
performance  of  full  and  partial  16g- 
seats.  Aircraft  Certification  Service 
engineers  provided  subjective  estimates 
of  the  performance  of  seats  in  Groups  I- 
V  (see  discussion  below).  Example:  A 
Group  V  seat  (full  compliance  with  14 
CFR  25.562)  has  an  effectiveness  rating 
of  1 .0.  Therefore,  this  type  of  seat  is 
expected  to  reduce  serious  injuries  by 
1.0  X  24%  =  24%  relative  to  a  9g-seat. 
A  Group  n  seat  (i.e.,  does  not  meet 
occupant  injury  criteria)  has  an 
effectiveness  rating  of  0.1,  or  10%  of  the 
effectiveness  of  a  full  16g-seat. 
Therefore,  Group  II  seats  are  expected  to 
reduce  serious  injuries  by  .1  x  24%  = 
2.4%  relative  to  a  9g-seat. 

•  Forecast  baseline  fatality  and 
serious  injury  rates.  Baseline  estimates 
of  the  numbers  of  fatalities  and  serious 
injuries  for  the  forecast  period  are 
obtained  by  combining:  (1)  The  baseline 
(9g)  fatality  and  serious  injury  rates;  (2) 
the  baseline  distribution  of  seat  types 
and  enplanements;  (3)  the  risk  reduction 
potential  of  16g-seats;  and  (4)  Jhe 
adjustment  factors. 

•  Forecast  the  effect  of  each  option 
on  the  distribution  of  seats.  Potential 
benefits,  then,  reflect  the  degree  to 
which  any  option  alters  the  future 
distribution  of  seat  types  (relative  to  the 
projected  baseline  distribution).  That  is, 
the  more  the  distribution  shifts  to  full 
16g-  and  partial  16g-seats,  the  lower  the 
expected  future  rates  of  fatalities  and 
serious  injuries. 

The  steps  outlined  above  are  used  to 
(terive  baseline  estimates  of  fatalities 
and  serious  injuries.  The  baseline 
estimates,  then,  are  compared  to 
fatality/serious-injury  estimates  based 
on  the  expected  distribution  of  seats 
following  full  implementation  of  the 
rule. 

Passenger  seat  benefits — Ovw  the 
2000-2020  period  of  analysis,  the 
proposed  requirements  would  avert 
112.1  fatalities  and  130.2  sotIous 
injuries.  Using  $3.0  million  as  the 
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monetary  equivalent  of  a  statistical 
fatality  averted  and  $0.5  million  per 
serious  injury  averted,  this  is  equivalent 
to  a  benefit  of  $401.4  million 
undiscounted,  or  $131.9  million 
discounted. 

Flight  attendant  seat  benefits — Over 
the  2000-2020  period,  the  proposed 
requirements  would  avert  2.3  FA 
fatalities  and  2.7  FA  serious  injuries; 
this  equates  to  $8.2  million 
imdiscounted,  or  $2.7  million 
discounted.  However,  as  delineated 
below,  the  FAA  believes  the  direct 
quantified  benefits  of  averted  FA 
casualties  could  lead  to  significant 
additional  benefits  in  terms  of  averted 
passenger  casualties  [i.e.,  the  value  of 
trained  FAs  in  assisting  passengers  in 
emergency  egress  sitiiations). 

B.  Determination  of  Costs 

The  analysis  presented  at  the  1998 
public  meeting  considered  a  proposal 
that  would  have  required  full  16g 
compliance  for  newly  manufactured 
airplanes  and  complete  retrofit  with  16g 
compatible  seats  for  in-service  airplanes 
(see  Table  ES-1  in  ASY  16g-seat  study). 
Seat  replacement  costs  associated  with 
that  proposal  would  have  exceeded 
significantly  those  of  this  SNPRM  as  a 
result  of  incremental  costs  to  recertify 
seats  already  installed  on  aircraft,  which 
would  have  been  required  under  "16g- 
compatibility."  In  addition,  the  current 
proposal  includes  more  accurate  (in  this 
case,  lower)  estimates  of  seat 
certification  costs.  The  regulatory 
evaluation  for  the  original  1988  NPRM 
identified  seat  weight,  seat  replacement, 
and  seat  certification  as  the  largest 
sources  of  incremental  costs. 

The  FAA  has  chosen  a  final 
compliance  timeframe  in  this  SNPRM 
that  allows  airlines  to  exercise  their  own 
discretion  in  seat  replacement  up  to  14 
years  after  the  rule  is  enacted,  but  then 
ensures  that  the  transport  fleet  will  be 
upgraded  to  the  16g-standard.  New 
information  provided  by  seat 
manufacturers  indicates  that,  at  least 
with  respect  to  passenger  seats,  the 
weight  ajod  costs  of  16g-seats  are  the 
same  as  9g-seats;  in  fact,  current  16g- 
seats  are  in  some  cases  lighter  than 
older  seats.  In  addition,  the  options 
considered  in  this  analysis  emphasize 
"discretionary  replacement."  That  is, 
requiring  compliance  for  in-service 
aircraft  only  when  operators  choose  to 
replace  seats  (rather  than  stipulating  a 
short-term  mandatory  retrofit  period). 
The  data  show  that  only  about  7.5%  of 
seats  would  require  prematiire 
replacement  at  the  end  of  the  14-year 
"discretionary"  period.  This  restdts  in 
approximately  a  two  percent  increase  in 
costs  over  that  estimated  without  the  14- 


year  deadline.  The  FAA  requests 
specific  comments  on  the  compliance 
timeframe  proposed  for  seat 
replacement.  Substantive  comments 
should  be  accompanied  by  cost 
estimates,  to  the  extent  possible. 

The  following  discussion  outlines  the 
process  used  to  determine  baseline 
passenger  and  FA  seat  costs. 

The  current  nimiber  of  seat 
certification  programs  and  the  current 
distribution  of  seat  certification 
programs  (9g,  partial  16g,  full  16g)  both 
based  on  FAA  data,  were  extrapolated 
forward  using  the  same  rate  of  growth 
as  the  number  of  seat  replacements  and 
installations.  That  is,  the  nimiber  of  seat 
certification  programs  in  the  future  is 
assumed  to  be  a  constant  fraction  of  the 
number  of  seats  projected  to  be 
installed/replaced.  Information  on  the 
average  cost  of  a  certification  program 
was  obtained  from  industry  sources; 
these  costs  were  projected  into  the 
futiue  under  each  alternative  option  and 
compared  to  the  baseline  (i.e.  voluntary 
industry  action)  to  determine 
incremental  certification  costs. 

Passenger  seat  costs.  Industry  data 
indicates  an  average  incremental  16g- 
seat  certification  cost  of  $300,000, 
which  may  be  amortized  over  several 
aircraft  types  with  the  same 
installations;  on  average,  one 
certification  would  be  applicable  to 
approximately  1,200  seats.  The 
proposed  requirement  entails  no 
incremental  seat  replacement  costs, 
since  the  cost  of  a  new  upgraded  seat 
and  its  installation  is  the  same  as  for  a 
non-upgraded  seat.  Current  data  show 
that  approximately  44%  of  current 
programs  are  for  full  16g-,  55%  are  for 
partial  16g-,  and  one  percent  of 
programs  are  for  9g-seats. 

Over  the  2000-2020  period  of 
analysis,  total  costs  attributable  to 
upgrading  passenger  seats  equal  S232.9 
million  imdiscounted,  or  $105.4  million 
discoimted. 

Flight  attendant  seat  costs.  The  same 
process  used  to  estimate  incremental 
passenger  seat  certification  costs  was 
used  to  estimate  incremental  FA  seat 
certification  costs. 

Current  and  projected  number  of 
certification  programs.  The  current 
number  of  FA  seat  certification 
programs  was  estimated  bom  industry 
sources  and  extrapolated  using  the 
process  described  above.  As  before,  the 
ratio  of  certification  programs  to  seats 
installed/replaced  is  assumed  to  be 
roughly  constant  during  the  2000-2020 
forecast  period.  Following  the 
assxmiption  used  in  the  1998  regulatory 
evaluation,  the  niunber  of  FA  seats  are 
assxmied  to  equal  two  percent  of 


passenger  seats:  that  is,  one  FA  seat  per 
40-50  passenger  seats. 

Current  and  projected  distribution  of 
FA  seat  certification  programs.  The 
current  distribution  of  FA  seat 
certification  programs  was  determined 
from  data  obtained  &t)m  industry:  (1) 
Full  16g,  approximately  33%;  (2)  partial 
16g.  approximately  42%;  (3)  9g, 
approximately  25%.  Again,  in  the 
absence  of  additional  rulemaking,  this 
distribution  is  assiuned  to  be  Constant 
during  the  forecast  period. 

Fullieg-certification  program  costs 
for  FA  seats  are  approximately  $250,000 
per  program.  The  average  replacement 
cost  is  $5,400  per  seat  and  $85  for 
installation.  This  analysis  assumes  that 
FA  seats  are  rarely  replaced,  since  they 
usually  last  the  life  of  the  airframe. 
Additional  fuel  costs  associated  with 
increased  weight  equals  approximately 
$13  per  seat  per  year. 

Over  the  2000-2020  period  of 
analysis,  total  costs  attributable  to 
upgrading  FA  seats  equal  $285.7  million 
undiscounted,  or  $139.3  million 
discounted. 

Upcoming  FAA  Certification- 
Streamlining  Efforts 

As  ouUined  in  the  Related  Activity 
section  of  this  SNPRM,  die  FAA  is 
initiating  changes  to  the  airplane  seat 
certification  process  that  are  expected  to 
result  in  reductions  in  required  testing 
for  both  passenger  and  FA  seats.  These 
streamlining  efforts  may  elimirute  some 
dynamic  seat  tests  and  make  other  tests 
simpler  to  perform.  For  example,  in- 
service  changes  or  variation  in  design 
that  currenUy  require  a  full-scale  test 
may  instead  be  substantiated  through  a 
component  level  test(s).  Such  tests  are 
currentiy  being  developed  and 
evaluatCHd  to  address  both  lumbar  and 
head  injiuy  critaria  (HIC),  which  may 
have  relevance  for  FA  seat  programs  in 
particular.  In  either  of  these  cases,  the 
scope  of  the  test  program  would  be 
reduced  as  would  the  associated  costs. 

Part  of  the  overall  objective  of  the 
streamlining  program  is  to  capitalize  on 
the  work  and  expertise  of  the  seat 
manufacturers,  and  prevent  duplicate 
review  by  the  FAA  or  airframe 
manufrK:turer(s).  The  current  process 
often  results  in  Technical  Standard 
Order  (TSO)  qualification  and 
installation  qualification  requiring 
separate,  rather  than  complementary, 
effort.  This  administrative  cost  is 
significant  and,  if  reduced  or  ' 
eliminated,  would  reduce  the  ovoall 
certification  burden.  Note  that  in 
addition  to  reducing  specific 
cenrtification  [e.g.  testing)  costs, 
streamlining  would  reduce  the  time 
required  to  gain  seat  approval,  which 
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often  is  cited  as  a  major  component  of 
certification  costs. 

The  aforementioned  benefits  expected 
to  accrue  from  the  streamlining 
initiatives  would  be  more  heavily 
weighted  to  passenger  seat  programs 
than  to  FA  seat  programs,  since  the 
latter  tend  to  have  fewer  tests  per 
program.  However,  all  the  reductions  in 
certification  procedures  specified  would 
also  benefit  FA  seat  programs  and 
would  have  a  substantive  efiect  on 
reducing  costs  of  those  programs  as 
well.  Once  streamlining  is 
implemented,  the  FAA  believes  a 
significant  reduction  in  tests  for  both  FA 
seats  and  passenger  seats  would  be 
achieved.  Although  a  definitive  estimate 
of  the  cost  savings  that  a  reduction  in 
testing  translates  to  is  not  yet 
determinable,  the  FAA  beUeves  it  could 
potentially  result  in  a  considerable 
reduction  in  nonrecurring  certification 
program  costs. 

The  FAA  requests  specific  comments 
on  how  we  might  streamline 
certification  costs.  Substantive 
comments  should  be  accompanied  by 
cost  estimates  to  the  extent  possible. 

Benefit/Cost  Summary 

As  previously  stated,  the  FAA 
estimates  that  this  proposed  rule  to 
require  upgraded  passenger  and  FA 
seats  for  both  new  and  in-service 
airplanes  would  statistically  avert 
approximately  114  fatalities  and  133 
serious  injuries  during  a  20-year  period 
following  the  effective  date  of  the  rule. 
At  $3.0  million  per  statistical  fatality 
averted  and  $0.5  million  per  statistical 
serious  injury  averted,  the  estimated 
benefits  equal  $409.6  million,  or  $134.6 
million  at  present  value  (year  2000 
dollars).  The  total  associated  costs  are 
approximately  $518.6  million,  or  $244.7 
million  at  present  value.  These  costs  are 
based  on  current  certification  programs 
and  testing  methods.  Implementation  of 
the  streamlining  procedures  previously 
noted  would  no  doubt  reduce  the 
estimated  costs. 

Of  the  $518.6  million  in  undiscounted 
total  costs  for  the  proposed  rule,  $285.7 
million,  or  55%,  are  attributed  to 
upgrading  FA  seats.  Compared  to 
passenger  seats,  FA  seats  have  relatively 
high  certification  costs,  as  well  as 
significant  variable  costs  to  replace.  The 
high  replacement  costs  of  FA  seats 
occurs  because  the  proposed  rule  would 
require  these  seats  to  be  upgraded  at  the 
same  time  as  passenger  seats,  whereas 
FA  seats  normally  last  the  life-time  of 
the  airplane.  However,  the  higher  costs 
are  offset  by  increased  per-seat  benefits 
since  the  seats  prevent  injury  to  the  FA 
and  therefore  permit  them  to  perform 
safety  functions  and  help  save  the  lives 


of  passengers  (see  further  discussion 
below  on  the  benefits  attributable  to 
FAs). 

The  proposed  rule  allows  passenger 
seats  to  be  upgraded  at  a  normal 
replacement  time  up  to  14  years  after 
the  publication  of  the  rule.  Due  to 
teclmological  improvements,  there  is 
essentially  no  difference  in  weight  or" 
cost  between  a  9g-  and  16g-passenger 
seat.  The  only  additional  cost  of 
upgrading  passenger  seats  in  the  normal 
replacement  period  is  the  higher 
expense  of  a  leg-certification  program. 
Unlike  the  passenger  seat  upgrade,  the 
entire  cost  of  upgrading  FA  seats  is 
attributed  to  the  rule.  The  cost  of 
replacing  FA  seats  includes  seat 
certification,  procurement,  installation, 
and  increased  fuel  bum  because  of  the 
higher  operating  weight. 

Because  slightly  more  than  half  of  the 
estimated  cost  of  this  proposal  is 
attributed  to  upgrading  FA  seats,  the 
FAA  considered  an  alternative  that 
would  have  required  upgrading  only 
passenger  seats  at  the  normal 
replacement  time.  The  FAA  rejected 
that  alternative,  as  it  would  have 
resulted  in  FA  seats  being  less  safe  than 
passenger  seats.  FAs  have  the  critical 
responsibility  to  perform  life-saving 
duties  in  precisely  the  kind  of  impact- 
accident  wherein  16g-seats  enhance  the 
survivability  of  passengers. 

The  FAA  estimated  the  additional 
niunber  of  passenger-averted-fatalities 
(i.e.,  those  attributable  to  the  actions  of 
FA'sWho  survived  impact  as  a  result  of 
improved  16g-seats)  required  to  increase 
the  value  of  benefits  sufficient  to  equal 
costs.  In  the  data  presented  above,  the 
undiscoimted  costs  exceed  benefits  by 
$109  million.  As  noted  in  the  benefits 
section,  the  proposed  requirements 
would  avert  2.3  FA  fatalities  and  2.7  FA 
serious  injuries,  resulting  in  five 
additional  functioning  FAs.  If  those  five 
FAs  assist  36  passengers,  thus  averting 
36  potential  fatalities  (or,  seven  per  FA), 
the  estimated  benefits  would  equal  the 
costs  (i.e.,  $109  million  divided  by  $3 
million  (value  of  averted  fatality)  = 
approximately  36  averted  fatalities). 

The  evidence  supports  the  FAA 
position  that  the  actions  of  five 
additional  functioning  FAs  can  avert  at 
least  an  additional  36  fatalities  in  one  or 
more  survivable  accidents.  A  majority 
(perhaps  60-70  percent)  of  the  25  total 
accidents  evaluated  were  survivable  in 
that  the  initial  impact  did  not  kill  or 
severely  incapacitate  all  occupants 
onboard  the  aircraft.  In  11  of  Uie 
survivable  accidents,  FAs  were 
instrumental  in  assisting  passengers 
and/or  shouting  instructions  to 
passengers  during  the  emergency 
evacuation(s).  After  excluding  three 


accidents  in  which  the  accident  reports 
only  generalized  the  FA's  actions,  the 
FAA  evaluated  eight  accidents  to 
determine  how  many  additional 
passengers  were  saved  fit>m  fatal  or        ^ 
serious  injury  by  the  actions  of  able- 
bodied  FAs.  One  accident  in  particular 
clearly  Ulustrates  the  FAs  crucial  role(s). 
In  that  accident,  nearly  three  quarters  of 
the  passengers  survived  the  initial 
impact,  but  most  were  seriously  injured. 
As  noted  on  pg.  A-179  of  the  DOT/FAA 
report:  "The  prompt  and  sucxessful 
evacuation  of  63  persons  out  of  the 
passenger  cabin  during  increasing 
smoke  and  extensive  &te  was  directly 
due  to  the  behavior  of  the  cabin  crew, 
in  spite  of  their  injiuies.  The  two  active 
cabin  attendants  played  a  significant 
and  imquestionable  role  in  preventing 
the  panic  and  organizing  the  movement 
of  passengers  to  the  exits."  In  fact,  in  the 
ei^t  sample  accidents,  13  FAs  were 
responsible  for  the  safe  egress  of 
approximately  140  passengers,  or  about 
11  passengers  per  FA. 

The  DOT/FAA  report  provides 
additional  evidence  of  the  implicit 
value  of  FAs,  but  from  the  opposite 
persp>ective,  i.e.,  passenger-survival 
outcomes  in  accidents  whereip  FAs 
were  incapacitated.  In  the  report,  there 
were  three  U.S.  survivable  accidents  in 
which  six  FAs  died  or  were  seriously 
injured  from^  impact;  and,  in  these  - 
accidents,  44  passengers  died  primarily 
from  fire  or  smoke  inhalation.  The  FAA 
cannot  state  with  certainty  how  many  of 
these  passengers  could  have  been  saved 
by  the  FAs  had  the  latter  survived  initial 
impact(s);  however,  in  the  light  of  the 
survival  outcomes  described  above 
(writh  able-bodied  FAs)  the  FAA 
believes  most  of  the  cited  44  passenger 
fatalities  could  have  been  averted.  And, 
with  the  incorporation  of  cxuxent  fire 
protection  standards  into  new- 
production  airplanes  (increasing  tiihe- 
margins  for  safe  egress),  surviving  able- 
bodied  FAs  could  save  even  more  lives 
in  future  accidents. 

Based  on  the  accident  circumstances 
just  described,  the  FAA  strongly 
believes  the  projected  five  additional 
FAs  would  save  at  least  an  additional  36 
passengers  (i.e.,  seven  per  FA)  in  future 
accidents  over  the  next  20  years. 
Consequently,  the  costs  of  retrofitting 
the  FA  seats  are  justified.  The  FAA 
maintains  this  is  a  reasonable 
contention,  given  the  conservative 
methodology  applied-i.e.  including  only 
those  survivable  accidents  in  which 
FA's  actions  and/or  their  "capability- 
states"  were  clearly  described  or 
~  determined. 

Tlie  FAA  is  aware  of  some  studies 
demonstrating  the  value  of  cabin  crew 
during  emergency  evacuations  and 
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request  conunents  with  documented 
evidence  regarding  the  value  of  FAs  in 
airplane  evacuations. 

m  conclusion,  since  the  16g-seat- 
derived  benefits  of  averted  passenger 
and  FA  casualties  combined  with  the 
additional  passenger  lives  saved  by 
able-bodied  FAs  exceed  the  total  seat- 
replacement  costs,  the  FAA  deems  this 
SNPRM  to  be  cost-beneficial. 

Regulatory  Flexibility  Detennination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  establishes  "as  a  principle  of 
regulatory  issuance  that  agencies  shall 
endeavor,  consistent  with  the  objective 
of  the  nile  and  of  applicable  statutes,  to 
fit  regulatory  and  informational 
requirements  to  the  scale  of  the 
business,  organizations,  and 
govenunental  jurisdictions  subject  to 
regulation."  To  achieve  that  principle, 
the  Act  requires  agencies  to  solicit  and 
consider  flexible  regulatory  proposals 
and  to  explain  the  rationale  for  their 
actions.  The  Act  covers  a  wide-range  of 
small  entities,  including  small 
businesses,  not-for-profit  organizations, 
and  small  governmental  jurisdictions. 

Agencies  must  perform  a  review  to 
determine  whether  a  proposed  or  final 
rule  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  If  the  detennination  is  that  it 
will,  the  agency  must  prepare  a 
regulatory  flexibility  analysis  as 
described  in  the  Act.  However,  if  an 
agency  determines  that  a  proposed  or 
final  rule  is  not  expected  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
section  605(b)  of  the  1980  act  provides 
that  the  head  of  the  agency  may  so 
certify  and  a  regulatory  flexibility 
analysis  is  not  required.  The 
certification  must  include  a  statement 
providing  the  factual  basis  for  this 
determination,  and  the  reasoning  should 
be  clear. 

There  are  approximately  100  part  121 
operators  in  the  potential  pool  of  small 
entities.  The  FAA  performed  a  detailed 
analysis  of  the  economic  impacts  on  33 
of  these  operators  who  clearly:  (1)  Had 
less  than  1 ,500  employees  (the  size 
threshold  for  classification  as  a  small 
entity);  (2)  were  not  subsidiaries  of 
larger  organizations;  and,  (3)  reported 
operating  revenue  to  the  Department  of 
Transportation.  The  FAA  believes  these 
33  are  representative  of  the  affected 
small  firms. 

The  FAA's  methodology  in  assessing 
economic  impact  for  small  entities  for 
this  proposed  rule  is  as  follows.  Recent 
data  indicates  that  airplane  seats  are 
replaced  about  every  14  years.  The  FAA 
assumed  that  the  current  fleet  inventory 
of  passenger  seats  (and  now,  by  virtue 


of  this  proposal,  flight  attendant  seats 
also)  would,  on  average,  need 
replacement  in  seven  years  (for  cost 
analysis  piupuses,  operators  on  average 
would  need  to  retrofit  halfway  into  the 
14-year  replacement  cycle;  this  is 
obviously  a  conservative  assumption). 
These  retrofit  costs  were  then 
annualized  using  the  sinking-fund 
methodology  whereby  an  annual 
amount  is  set  aside  each  year  for  the 
relevant  number  of  years  (in  this  case, 
seven  years)  accumulating  to  the 
required  capital  expenditure.  The  FAA 
then  compared  each  firm's  required 
aimual  seat  replacement  cost  to  the 
firm's  aimual  operating  revenue.  The 
calculated  annual-co8t(s)-as-a-percent- 
of-annual-operating-revenue(s)  ranged 
from  lows  of  less  than  one-tenth  of  one 
percent,  (in  14  of  the  firms)  to  a 
maximum  of  only  1.1  percent  (in  one 
firm).  Based  on  the  described  expense/ 
revenue  relationships,  the  FAA  believes 
that  the  proposed  rule  would  "not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities." 
The  FAA  invites  conunents  on  the 
estimated  small  entity  impact  from  . 
interested  and  affected  parties. 

International  Trade  Impact  Asaeesment 

Consistent  with  the  Administration's ' 
belief  in  the  general  superiority, 
desirability,  and  efficacy  of  free  trade,  it 
is  the  policy  of  the  Administrator  to 
remove  or  diminish,  to  the  extent 
feasible,  barriers  to  international  trade, 
including  both  barriers  affecting  the 
export  of  American  goods  and  services 
to  foreign  countries  and  those  affecting 
the  import  of  foreign  goods  and  services 
into  the  United  States.  The  net  effect  of 
this  SNPRM  is  to  raise  the  cost  and 
value  of  exported  and  imported 
compliant  transport  category  airplanes. 
The  FAA  believes  the  costs  are  offset  by 
the  value  and  thus  the  rule  has  a  neutral 
impact  on  international  trade. 

Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (the  Act),  enacted  as 
Public  Law  104-4  on  March  22, 1995, 
requires  each  Federal  agency,  to  the 
extent  permitted  by  law,  to  prepare  a 
written  assessment  of  the  effects  of  any 
Federal  mandate  in  a  proposed  or  final 
agency  rule  that  may  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
(adjusted  annually  for  inflation)  in  any 
one  year.  Section  204(a]  of  the  Act,  2 
U.S.C.  1534(a),  requires  the  Federal 
agency  to  develop  an  effective  process 
to  permit  timely  input  by  elected 
offlcers  (or  their  designees)  of  State, 
local,  and  tribal  govenunents  on  a 


proposed  "significant  intergovernmental 
mandate."  A  "significant 
intergovernmental  mandate"  under  the 
Act  is  any  provision  in  a  Federal  agency 
regulation  that  will  impose  an 
enforceable  duty  upon  State,  local,  and 
tribal  governments,  in  the  aggregate,  of 
$100  million  (adjusted  annually  for 
inflation)  in  any  one  year.  Section  203 
of  the  Act,  2  U.S.C.  1533,  which 
supplements  section  204(a),  provides 
that  before  establishing  any  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  govenunents,  Uie 
agency  shall  have  developed  a  plan  that, 
among  other  things,  provides  for  notice 
to  potentially  affected  small 
governments,  if  any,  and  for  a 
meaningful  and  timely  opportunity  to 
provide  input  in  the  development  of 
regulatory  proposals. 

The  FAA  determines  that  this 
proposed  rule  does  not  contain  a 
significant  intergovenunental  mandate. 

Regulations  Affiscting  Interstate 
Aviation  in  Alaska 

Section  1205  of  the  FAA 
Reauthorization  Act  of  1996  (110  SUt. 
3213)  requires  the  Administrator,  when 
modifying  regulations  in  title  14  of  the 
CFR  in  maimer  affecting  interstate 
aviation  in  Alaska,  to  consider  the 
extent  to  which  Alaska  is  not  served  by 
transportation  modes  other  than 
aviation,  and  to  establish  such 
regulatory  distinctions  as  he  or  she 
considers  appropriate.  Because  this 
proposed  rule  would  apply  to  transport 
category  airplanes  and  their  subsequent 
operation,  it  could,  if  adopted,  affect 
interstate  aviation  in  Alaska.  The  FAA 
therefore  specifically  requests 
comments  on  whether  there  is 
justification  for  applying  the  proposed 
rule  differently  in  interstate  operations 
in  Alaska. 

ExecntiTe  Order  13132,  Federalism 

The  FAA  has  analyzed  this  proposed 
rule  imder  the  principles  and  criteria  of 
Executive  Order  13132,  Federalism.  We 
determined  that  this  action  would  not 
have  a  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 
national  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  we 
determined  that  this  notice  of  proposed 
rulemaking  would  not  have  federalism 
implications. 

Environmental  Analysis 

FAA  Order  1050.1D  defines  FAA 
actions  that  may  be  categorically 
excluded  from  preparation  of  a  National 
Environmental  Policy  Act  (NEPA) 
environmental  impact  statement.  In 
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accordance  with  FAA  Order  1050.1D, 
appendix  4,  paragraph  4(j),  this 
proposed  rulemaking  action  qualifies  for 
a  categorical  exclusion. 

Energy  Impact  j 

The  energy  impact  of  the  proposed 
rulemaking  has  been  assessed  in 
accordance  with  the  Ener^  Policy  and 
Conservation  Act  (EPCA)  Pub.  L.  94- 
163.  as  amended  (42  U.S.C.  6362)  and 
FAA  Order  1053.1.  It  has  been 
determined  that  this  proposed 
rulemaking  is  not  a  major  regulatory 
action  imder  the  provisions  of  the 
EPCA. 

List  of  Subjects  in  14  CFR  Part  121 

Air  carriers,  Aircraft,  Aviation  safety. 
Safety,  Transportation. 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  part  121  of  Title  14. 
Code  of  Federal  Regulations  (14  CFR 
part  121)  as  follows: 


PART121— OPERATING 
REQUIREMENTS:  DOMESTIC,  FLAG. 
AND  SUPPLEMENTAL  OPERATIONS 

1.  The  authority  citation  for  part  121 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  40119, 
44101,  44701-44702.  44705,  44709-44711, 
44713.  4471&-44717,  44722,  44901,  44903- 
44904.  44912.  46105. 

2.  Amend  §  121.311  by  adding 
paragraphs  (j)  and  (k)  to  read  as  follows: 

§121.311    Seats,  safety  belts,  and  shoulder 


(j)  On  and  after  [insert  date  four  years 
after  effective  date  of  final  rule],  no 
person  may  operate  a  transport  category 
airplane  type  certificated  after  January 
1, 1958,  in  passenger-carrying 
operations  under  this  part  unless — 

(1)  For  airplanes  manufactured  on  and 
after  [insert  date  four  years  after  the 
effective  date  of  final  rule],  all  passenger 
and  all  flight  attendant  seats  on  the 
airplane  meet  the  requirements  of 


§  25.562  of  this  chapter  in  effsct  on  Jiine 
16, 1988. 

(2)  For  airplanes  manufactured  before 
[insert  date  four  years  after  the  effective 
date  of  final  rule],  all  passenger  seats 
and  all  flight  attendant  seats  on  the 
airplane  meet  the  requirements  of 
§  25.562  of  this  chapter  in  effect  on  June 
16, 1988,  after  any  passenger  seat  or  any 
flight  attendant  seat  on  that  airplane  is 
replaced. 

(k)  On  and  after  [insert  date  14  years 
after  the  effective  date  of  final  rule],  no 
person  may  operate  a  transport  category 
airplane  type  certificated  after  January 
1, 1958,  in  passenger-carrying 
operations  under  this  part  unless  all 
passenger  and  all  flight  attendant  seats 
on  the  airplane  meet  the  requirements  of 
§  25.562  of  this  chapter  in  efiiect  on  June 
16, 1988. 

Issued  in  Washington.  DC.  on  September 
26.  2002. 
John  J.  Hickey, 

Director,  Aircraft  Certification  Service. 
[PR  Doc.  02-25051  Filed  10-3-02;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 
Experinnental  and  Innovative  Training 

agency:  Office  of  Special  Education  and 

Rehabilitative  Services,  Department  of 

Education. 

ACTION:  Notice  of  proposed  priority. 

SUMMARY:  The  Assistant  Secretary  for 
the  Office  of  Special  Education  and 
Rehabilitative  Services  proposes  a 
priority  under  the  Experimental  and 
Innovative  Training  program.  The 
Assistant  Secretary  may  use  this  priority 
for  competitions  in  fiscal  year  (FY)  2003 
and  later  years.  We  take  this  action  to 
focus  on  training  in  an  identified  area  of 
national  need.  We  intend  the  priority  to 
develop  and  disseminate  rehabilitation 
training  curriculum  modules  designed 
to  increase  student  contact  with 
individuals  with  disabilities  that  may  be 
incorporated  into  rehabilitation  training 
programs.  The  purpose  of  the 
curriculum  modules  is  to  enhance 
students'  understanding  of  disability 
culture  and  coimselor  skills  that  support 
the  empowerment  of  vocational 
rehabilitation  (VR)  customers  with 
disabilities. 

DATES:  We  must  receive  your  comments 
on  or  before  November  4,  2002. 
AODflESSES:  Address  all  comments  about 
this  proposed  priority  to  Edward  Smith, 
U.S.  Department  of  Education,  400 
Maryland  Ave,  SW.,  Switzer  Building, 
room  3325,  Washington,  DC  20202- 
2649.  If  you  prefer  to  send  your 
comments  through  the  Internet,  use  the 
following  address: 
Edward.  Smith@ed.gov. 

You  must  include  the  term 
"Experimental  and  Innovative  Training" 
in  the  subject  line  of  your  electronic 
message. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edward  Smith.  Telephone:  (202)  205- 
8926  or  via  Internet: 
Edward. Smith®ed. gov. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  TDD  number  at  (202)  205-8133. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  {e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

SUPPLEMENTARY  INFORMATION: 
Invitation  To  Comment 

We  invite  you  to  submit  comments 
regarding  this  proposed  priority.  We 
invite  you  to  assist  us  in  complying 
with  the  specific  requirements  of 
Executive  Order  12866  and  its  ovwall 


requirement  of  reducing  regulatory 
biu-den  that  might  result  fitjm  this 
proposed  priority.  Please  let  us  know  of 
any  further  opportunities  we  should 
take  to  reduce  potential  costs  or  increase 
potential  benefits  while  preserving  the 
effective  and  efficient  administration  of 
the  program. 

During  and  after  the  comment  period, 
you  may  inspect  all  public  comments 
about  this  proposed  priority  in  room" 
3414,  Switzer  Building,  330  C  Street, 
SW.,  Washington,  DC,  between  the 
hours  of  8:30  a.m.  and  4  p.m..  Eastern 
time,  Monday  through  Friday  of  each 
week  except  Federal  holidays. 

Assistance  to  Individuals  With 
Disabilities  in  Reviewing  the 
Rulemaking  Record 

On  request,  we  will  supply  an 
appropriate  aid,  such  as  a  reader  or 
print  magnifier,  to  an  individual  with  a 
disability  who  needs  assistance  to 
review  the  comments  or  other 
dociunents  in  the  public  rulemaking 
record  for  this  proposed  priority.  If  you 
want  to  schedule  an  appointment  for 
this  type  of  aid,  please  contact  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

The  Experimental  and  Iimovative 
Training  program  provides  financial 
assistance — 

(1)  To  develop  new  types  of  training 
programs  for  rehabilitation  personnel 
and  to  demonstrate  the  effectiveness  of 
those  new  types  of  training  prograni's  for 
rehabilitation  personnel  in  providing 
rehabilitation  services  to  individuals 
with  disabilities;  and 

(2)  To  develop  new  and  improved 
methods  of  training  rehabilitation 
persoimel  so  that  there  may  be  a  more 
effective  delivery  of  rehabilitation 
services  by  State  and  other 
rehabilitation  agencies. 

We  propose  this  priority  to  increase 
the  knowledge  and  skills  of 
rehabilitation  persoimel  in  disability 
(nilture  and  customer  empowerment. 
This  proposed  priority  would  support 
the  development  of  rehabilitation 
training  ciuriculum  modules  that 
provide  students  with  the  opportunity 
to  interact  with  individuals  with 
disabilities  in  a  non-hierarchical 
(student  counselor  to  consumer) 
relationship.  This  will  help  to  foster  an 
increase  in  the  students'  knowledge  of 
and  skills  regarding  the  unique  social 
and  cultural  experiences  of  individuals 
with  disabilities  and  of  the  behaviors 
that  enhance  empowerment  bom  the 
perspective  of  individuals  with    ~ 
disabilities. 

We  will  announce  the  final  priority  in 
a  notice  in  the  Federal  Register.  We  will 
determine  the  final  priority  after 


considering  responses  to  this  notice  and 
other  information  available  to  the 
Department.  This  notice  does  not 
preclude  us  from  proposing  or  funding 
additional  priorities,  subject  to  meeting 
applicable  rulemaking  requirements. 

Note:  This  notice  does  not  solicit 
applications.  In  any  year  in  which  we  choose 
to  use  this  proposed  priority,  we  invite 
applications  through  a  notice  in  the  Federal 
Register.  When  inviting  applications  we 
designate  the  priority  as  absolute, 
competitive  preference,  or  invitational.  The 
effect  of  each  type  of  priority  follows: 

Absolute  priority:  Under  an  absolute 
priority,  we  consider  only  applications 
that  meet  the  priority  (34  CFR 
75.105(c)(3)). 

Competitive  preference  priority: 
Under  a  competitive  preference  priority, 
we  give  competitive  preference  to  an 
application  by  either  (1)  awarding 
additional  points,  depending  on  how 

well  or  the  extent  to  which  Ae      

application  meets  the  priority  (34  CFR 
75.105{c)(2)(i));  or  (2)  selecting  an 
application  that  meets  the  priority  over 
an  application  of  comparable  merit  that 
does  not  meet  the  priority  (34  CFR 
75.105(c)(2)(ii)). 

Invitational  priority:  Under  an 
invitational  priority,  we  are  particularly 
interested  in  applications  that  meet  the 
invitational  priority.  However,  we  do 
not  give  an  application  that  meets  the 
priority  a  competitive  or  absolute 
preference  over  other  applications  (34 
CFR  75.105(c)(1)). 

Priority:  Proposed  Priority:  Curricnlum 
Modules:  Experiential  Activities  to 
Enhance  Rehabilitation  Empowerment 

Background:  Over  the  history  of  the 
Rehabilitation  Act  of  1973,  as  amended, 
groups  of  individuals  with  disabilities 
have  expressed  concern  through  public 
hearings  regarding  the  expertise  of 
counselors  of  the  public  VR  system  to 
imderstand  the  experience  of 
individuals  with  disabilities  and  to 
provide  assistance  to  those  individuals 
to  develop  the  skills  of  empowerment. 
The  concept  of  empowerment  is  defined 
in  a  niuiber  of  ways  in  the  professional 
literature.  For  the  purposes  of  this 
priority,  empowerment  is  defined  as 
individuals  having  the  information, 
education,  training,  confidence,  and 
high  expectations  needed  to  make     ~ 
e&ctive  employment  and  life-related 
decisions. 

One  method  of  increasing  the  VR 
counselor's  imderstanding  of 
individuals  with  disabilities  is  to,« 
provide  opportunities  for  individuals 
preparing  for  careers  in  rehabilitation  to 
interact  with  people  with  disabilities  in 
a  variety  of  settings.  A  review  of 
rehabilitation  counseling  training 
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programs  funded  by  the  Rehabilitation 
Services  Administration  (RSA)  indicates 
that  few  programs  provide  curriculum 
modules  that  enable  students  to  interact 
with  individuals  with  disabilities  in 
settings  that  do  not  involve  a  coimseling 
relationship. 

Priority:  This  priority  supports 
projects  that  provide  experiential 
activities  that  increase  the  amotmt  of 
personal  contact  and  experience  of  VR 
students  with  individuals  with 
disabilities  in  non-counseling  settings. 
This  priority  is  intended  to  support  the 
design,  piloting,  evaluation,  and 
dissemination  of  course  modules  to  be 
incorporated  into  rehabilitation  training 
program  curricula  that  enhance  student 
understanding  of  the  culture  of 
individuals  with  disabilities  and  of  the 
behaviors  that  enhance  empowerment 
from  the  perspective  of  individuals  with 
disabilities. 

Projects  funded  imder  this  priority 

must  incorporate  experiential  activities 

.  in  which  students  interact  directly  with 

persons  with  disabilities  in  situations 

other  than  traditional  and  hierarchical 


student  coimselor  to  consumer 
relationships. 

Projects  must  include  an  evaluation  of 
the  impact  of  the  coiuse  module  or 
modules  and  a  dissemination  plan  to  be 
carried  out  in  the  last  year  of  the  project 
period. 

Intergovernmental  Review 

This  program  is  subject  to  Executive 
Order  12372  and  the  regulations  in  34 
CFR  part  79.  One  of  the  objectives  of  the 
Executive  order  is  to  foster  an 
intergovernmental  partnership  and  a 
strengthened  federalism.  The  Executive 
order  relies  on  processes  developed  by 
State  and  local  governments  for 
coordination  and  review  of  proposed 
Federal  financial  assistance. 

This  document  provides  early 
notification  of  our  specific  plans  and 
actions  for  this  program. 

Applicable  Program  Regulations:  34 
CFR  parts  385  and  387. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
doctmients  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 


Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  http://www.ed.gov/ 
legislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington,' 
DC.  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document' 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  ofHcial 
edition  of  the  Federal  Ragister  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.263  Experimental  and 
Innovative  Training) 

Program  Authority:  29  U.S.C.  772. 

Dated:  October  1.  2002. 
Robert  H.  Pistemack, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 
[FR  Doc.  02-25326  Filed  10-3-02;  8:45  am] 
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REMINDERS 

The  items  in  tNs  list  were 
editonally  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significaiKse. 

RULES  GOING  INTO 
EFFECT  OCTOBER  4, 
2002 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
West  Coast  States  and 
Westem  Pacific 
fisheries — 
Pacific  remote  island 
areas;  pelagic  spedes; 
put>lished  9-4-02 
HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Public  and  Indian  housing: 
Housing  Choice  Voucher 
Program;  exception 
payment  standard  to 
offset  utility  costs 
irKrease;  wittxjrawn; 
published  9-4-02 
INTERIOR  DEPARTMENT 
Rsh  and  WiklHfe  Servica 
Injurious  wildlife  species: 
Snakehead  fishes;  published 
104-02 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Acquisition  regulations: 
Contract  numbering; 
published  10-4-02 
POSTAL  SERVICE 
Program  Fraud  Civil  Remedies 
Act;  implementation: 
Judicial  Officer  rules  of 
practice  in  proceedings; 
published  10-4-02 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 
PortsnKXith  Hartxx,  NH: 
safety  and  security  zortes; 
published  9-4-02 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Raytheon;  published  9-24-02 

RULES  GOING  INTO  ' 
EFFECT  OCTOBER  5, 
2002 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Regattas  and  marine  parades: 


Head  of  the  Cape  Fear 
Regatta:  published  9-27- 
02 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 

DEPARTMENT 

Agricultural  Marlcsting 

Sarvioa 

Oranges,  grapefruit, 

tangerines,  and  tangelos 

grown  in — 

Florida;  comments  due  by 
10-10-02;  published  9-10- 
02  [FR  02-23027] 

AGRICULTURE 
DEPARTMENT 
Agricultural  Maitoting 
Sarvica 

Peanuts,  domestic  and 
imported,  martoted  in 
United  States;  minimum 
quality  and  handling 
standards;  comments  due 
by  10-9-02;  published  9-9- 
02  [FR  02-22700] 

AGRICULTURE 
DEPARTMENT 


Inspaction  Sarvioa 

Agricultural  Bioterrorism 
Protection  Act: 
Biolegical  agents  and  toxins; 

possession;  comments 

due  by  10-11-02; 

published  8-12-02  [FR  02- 

20354] 

AGRICULTURE 
DEPARTMENT 
Food  and  Nutrition  Sarvioa 

Child  nutrition  programs: 
Free  and  reduced  price 
meals  ae\A  free  mHk  in 
schools- 
Eligibility  detennination; 
verification  reporting 
and  recordkeeping 
requirements;  comments 
due  by  10-8-02; 
published  8-9-02  [FR 
02-20163] 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Erxlangered  and  threatened 

Critnal  hat)itat 
designatnns — 
Gulf  sturgeon;  comments 
due  by  10-7-02; 
published  8-8-02  [FR 
02-20091] 
Fishery  conservation  and 
maruigement: 
Alaska;  fishehes  of 
Exclusive  Economic 
Zone- 
American  Fisheries  Act 
inshore  cooperative 


requirements;  comments 
due  by  10-7-02; 
published  8-23-02  [FR 
02-21457] 
Attarrtk:  coastal  fisheries 
cooperative 
management- 
American  k)t>sler, 
environmental  impact 
statement;  comments 
due  by  10-7-02; 
published  9-502  [FR 
02-22620] 
West  Coast  States  arxl 
Westem  Pacific 
fisheries- 
West  Coast  salnrK)n; 
comments  due  by  to- 
ll-02;  published  9-26- 
02  [FR  02-24371] 
EDUCATION  DEPARTMENT 
Postsecondary  educatkxi: 
Institutional  eligibility;  various 
loan  and  grant  programs; 
comments  due  by  10-7- 
02;  published  8-8-02  [FR 
02-20058] 
Student  Assistance  General 
Provision  and  Federal 
Peridns  Loan,  Federal 
Family  Education  Loan, 
and  William  D.  Ford 
Direct  Loan  Programs; 
comments  due  by  10-7- 
02;  published  8-6-02  (FR 
02-19521] 
ENERGY  DEPARTMENT 
Energy  Efflciancy  and 
Renewatiie  Energy  Offloa 
Energy  conservation: 
Alternative  fuel 
transportation 
Fischer-Tropsch 
fuels;  workshop,  etc.; 
comments  due  l>y  10- 
10-02:  published  9-10- 
02  [FR  02-22906] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollution  control: 
State  operating  permits 
programs — 

Maryland;  comments  due 
by  10-10-02;  published 
9-10-02  [FR  02-23081] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implenrtentatkjn 
plans;  approval  and 
promulgation;  various    • 
States: 

Indiana;  comments  due  by 
10-11-02;  published  9-11- 
02  [FR  02-22979] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air-quality  implen>entatkxi 
plans;  approval  and 
promulgation;  various 
States: 

Indiana;  comments  due  by 
10-11-02:  published  9-11- 
02  [FR  02-22980] 


ENVmONMENTAL 
PROTECTION  AGENCY 

Air  quality  impiementatkxi 
plans:  approval  arxl 
promulgatkxi;  varkxis 
States: 
Maine;  comments  due  by 

10-9-02;  published  9-9^ 

[FR  02-22359] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  imptementalkm 
plans;  approval  arxj 
promuigatkx);  various 
States: 

Maine;  comments  due  by 
10-9-02;  published  9-9-02 
[FR  02-22360] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 

plans;  approval  and 

promulgatkxi;  various 

States: 

Minrwsola;  comments  due 
by  10-11-02:  published  9- 
11-02  [FR  02-22977] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation   ' 
plans;  approval  and 
promulgatkxi;  various 
States: 

Minnesota;  comments  due 
by  10-11-02;  published  9- 
11-02  [FR  02-22978] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implenientatkxi 

plans;  approval  and 

promulgatk)n;  various 

States: 

Pennsylvania;  comments 
due  t>y  10-9-02;  published 
9-9-02  [FR  02-22727] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implen>entatk)n 
plans;  approval  and 
promutgatkxi;  vanous 
States: 
Pennsylvania;  comments 

due  by  10-9-02;  published 

9-9-02  [FR  02-22728] 
Utah;  comments  due  by  10- 

10O2;  published  9-10-02 

[FR  02-22986] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  q^iality  planning  purposes; 
designation  of  areas: 
Louisiana;  comments  due  by 
10-10-02;  published  9-10- 
02  [FR  02-22983] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  planning  purposes; 
desigrwtkxi  ot  areas: 
LxHjisiarta;  comments  due  by 

'      10-10^;  published  9-10- 
02  [FR  02-22984] 


IV 
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Grants  and  oltier  Federal 
assistance: 
Clean  Air  Act  Tribal 
authority- 
Idaho,  Oregon,  and 
Washington;  Indian 
resen/ations;  Federal 
imptementation  ptans; 
conwnents  due  by  10- 
1(H)2;  published  8-9-02 
[FR  02-19440) 
Hazardous  waste  program 
authorizations: 
Minnesota;  comments  due 
by  10-9-02;  published  9-9- 
02  [FR  02-22810] 
Radiation  protection  programs: 
Transuranic  radioactive 
waste  for  disposal  at 
Waste  Isolation  Pilot 
Ptant;  waste 

characterization  program 
documents  availat>ility — 
r4evada  Test  Site,  NV; 
-  comments  due  by  10-9- 
02;  published  9-9-02 
[FR  02-2280n 

EQUAL  EMPLOYMENT 
OPPORTUNITY  COMMISSION 

Age  Discrimination  in 
Employment  Act: 
Processing  of  age     i 

discrimination  charges; 

comments  due  by  10-11- 

02;  published  8-12-02  [FR 

02-20126] 

FEDERAL  ELECTION 
COMMISSION 

Coordinated  and  independent 
expenditures;  comments  due 
by  10-11-02;  published  9- 
24-02  [FR  02-23813] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centars  for  Msdicara  A 


I 


Medk»re: 
Hospital  outpatient 
prospective  payment 
system  and  2003  FY 
rates;  comments  due  by 
10-8-02;  published  8-9-02 
[FR  02-20146] 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Mortgage  and  loan  insurarice 

programs: 

Owners  of  projects  receiving 
section  236  rental 
assistance;  participation  in 
retaining  some  or  aH  of 
excess  rental  charges  for 
project  use.  etc.; 
comnrterits  due  by  10-11- 
02;  published  8-12-02  [FR 
02-200221 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Mortgage  and  loan  insurance 
programs: 


Single  family  mortgage 
insurance — 

Section  203(k)  consultant 
placement  and  removal 
procedures;  comments 
due  by  10-8-02; 
published  8-9-02  [FR 
02-20240] 
MTERIOR  DEPARTMENT 
Indian  Affairs  Bureau 
Land  and  water 
Indnn  Reservation  Roads 
Program;  connments  due 
by  10-7-02;  published  8-7- 
02  [FR  02-18801) 
INTERIOR  DEPARTMENT 
Hsh  and  WIMlif*  Service 
Endangered  and  threatened 
species: 

Black-footed  ferrets; 
rxxiessential  experimental 
population  establishment 
in  south-central  South 
Dakota;  comments  due  by 
10-11-02;  published  9-11- 
02  [FR  02-23068) 
Critwal  hat)itat 
desigruitions — 
Gila  chub;  comments  due 
by  10-8-02;  published 
8-9-02  [FR  02-19872] 
Gulf  sturgeon;  comments 
due  by  10-7-02; 
published  8-8-02  [FR 
02-20091] 
Flat-tailed  horried  lizard; 
comments  due  t>y  10-9- 
02;  published  9-24-02  [FR 
02-24025] 
JUSTICE  DEPARTMENT 
Radiation  Exposure 
Compensatk>n  Act 
Amerxlments  of  2000; 
claims: 

Uranium  miMers,  ore 
transporters,  and  miners; 
coverage  expansion; 
representation  and  fees; 
comments  due  t>y  10-7- 
02;  published  8-7-02  [FR 
02-19222] 
NUCLEAR  REGULATORY 
COMMISSION 
Federal  Advisory  Committee 
Act  regulatkxw;  comments 
due  by  10-7-02;  published 
8-8K)2  [FR  02-19941) 
Spent  nuclear  fuel  and  high- 
level  radioactive  waste; 
independent  storage; 
licensing  requirements: 
Dry  cask  independent  spent 
fuel  and  monitored 
retrievable  storage 
installatkxis;  siting  and 
design;  geoiognal  and 
seismotogwal 
characteristks;  comments 
due  by  10-7-02;  published 
7-22-02  [FR  02-18436] 
SECURITIES  AND 
EXCHANGE  COMMISSION 
Sart)anes-Oxley  Act  of  2002; 
imptefnentatton: 


Annual  and  quarterly 
company  reports; 
disctosure  cerlificatnn; 
comments  due  by  10-9- 
02;  published  9-9-02  [FR 
02-22572) 

SMALL  BUSINESS 
ADMINISTRATION 

Small  business  size  starxlards: 
Nonmanufacturer  rule; 
waivers — 

Plain  unmounted  bearirigs 
arKl  mounted  bearings; 
comments  due  by  to- 
ll-02;  published  9-27- 
02  [FR  02-24558] 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

ArKhorage  regulatkHis: 

Maine;  comments  due  by 
10-7-02;  published  7-8-02 
[FR  02-17003) 
Drawlxklge  operatkxis: 

ConnectkMJt;  comments  due 
by  10-10-02;  published  9- 
10-02  [FR  02-22947] 

Ftorida;  comments  due  by 
10-7-02;  published  8-7-02 
[FR  02-19998] 
Ports  arxl  waterways  safety: 

Boston  Harbor,  MA; 
Aggregate  Industries 
Fireworks  display;  safety 
zone;  conwnents  due  by 
10-10-02;  published  9-20- 
02  [FR  02-23916) 

Oahu,  IMaui,  Hawaii,  and 
Kauai,  HI;  anchorages 
and  security  zones; 
comments  due  by  10-8- 
02:  published  9-3-02  [FR 
02-22340] 
Vessel  documentatkxi  and 

nraasurement: 

Coastwise  trade  vessels; 
lease  financirtg;  comments 
due  by  10-8-02;  publistwd 
8-9-02  [FR  02-20244] 

TRANSPORTATION 
DEPARTMENT 
FodsrsI  Avistion 
Administration 

Administrative  regulations: 
Aviatkxi  Safety  Action 

Programs  information; 

protectton  from  disctosure; 

comments  due  by  10-7- 

02;  published  9-5-02  [FR 

02-22270] 
Flight  Operattonal  Quality 

Assurance  Program 

informatton;  protectton 

from  dtectosure; 

comments  due  by  10-7- 

02;  published  9-5-0^[FR 

02-22269) 
Aircraft: 
Fuel  tank  system  fault 

tolerance  evaluations; 

equivalent  safety  ' 


provisions;  comments  due 
by  10-10-02;  published  9- 
10-02  [FR  02-22622) 

TRANSPORTATION 
DEPARTMENT 
Fadsrai  AvMion 
Administration 

Airworthirwss  directives: 
BaHonbau  Womer  GmbH; 
comments  due  by  10-10- 
02;  published  8-30^  [FR 
02-22128)    ^ 

TRANSPORTATION 
DEPARTMENT 


AdmMstralion 

Airworthiness  directives: 
BeH;  comments  due  by  10- 
7-02;  published  8-6-02 
[FR  02-19486] 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives: 
Bell;  comments  due  t>y  10- 
7-02;  published  8-7-02 
[FR  02-19875) 

TRANSPORTATION 
DEPARTMENT 
FSderal  Aviation 
Administration 

Airworthiness  directives: 
BeH;  correctton;  comments 
due  by  10-7-02;  published 
8-21-02  [FR  02-19486] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainvorthiness  directives: 
Boeing;  comments  due  by 
10-7-02;  published  8-23- 
02  [FR  02-21509) 

TRAI^PORTATION 
DEPARTMENT 
Fsdsral  Aviation 
Administration 

Ainworthiness  directives: 
Boeing;  comments  due  t>y 
10-11-02;  published  8-12- 
02  [FR  02-19678] 

TRANSPORTATION 
DEPARTMENT 
Fadsrai  Aviation 
Administration 

Ainvorthirtess  dnactives: 
McOormeH  Douglas; 
comments  due  by  10-7- 
02;  published  8-7-02  [FR 
02-19679] 

TRANSPORTATION 
DEPARTMENT 
Fadaral  Aviation 
Administration 

Airworthiness  directives: 

McDonnell  Douglas; 
comments  due  by  10-7- 
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02;  published  8-23-02  [FR 
02-21506) 
Class  D  and  Class  E 
airspace;  comments  due  by 
10-7-02;  published  8-28-02 
.   [FR  02-21136) 

TRANSPORTATION 
DEPARTMENT 
FSdoral  Aviation 
Administration 

Class  E  airspace;  comments 
due  by  10-10-02;  published 
9-A-02  [FR  02-22496) 

TRANSPORTATION 
DEPARTMENT 
Fadsrai  Aviation 

a     J   ■■iBilMJB  ■111,  ■! 

Aominisuauun 

Class  E  airspace;  comments 
due  by  10-11-02;  published 
8-27-02  [FR  02-21137] 

Class  E  airspace;  correction; 
comments  due  by  10-11-02; 
published  8-30-02  [FR  C2- 
21576] 

TRANSPORTATION 
DEPARTMENT 
National  Hiyliway  Traffic 
Safety  Administaation 

■Motor  vehwie  safety 
standards: 

Accelerator  control  systems 
Correctton;  comments  due 
by  10-7-02;  published 
9-24-02  [FR  02-24123] 

TRANSPORTATION 
DEPARTMENT 

Surface  Transportation 
Board 
Fees: 
LJcensir)g  and  related 

servtoes;  2002  update; 

comments  due  by  10-11 - 

02;  published  9-11-02  [FR 

02-22918) 
Practne  and  procedure: 


Rate  challenges;  expedMed 
resdutton  under  starxl- 
atorte  cost  methodology; 
comrrtents  due  by  10-9- 
02;  published  9-11-02  [FR 
02-22808) 

TREASURY  DEPARTMENT 

Alcohol,  Tobacco  and 
Hraarmi  Bursau 

Alcoholk:  beverages: 

Wine;  lat>eling  and 
advertising- 
American  wines;  Petite 
Sirah  and  ZinfarKlel; 
new  prime  grape  variety 
names;  comments  due 
by  10-8-02;  published 
6-6-02  [FR  02-14132] 

TREASURY  DEPARTMENT 

Foreign  Aiaata  Control 
Office 

Sudan,  Libya,  and  Iran; 
agricultural  commodHies, 
medtoirte,  arxJ  medk^al 
devtoes  exportatton; 
Hcensing  procedures; 
comments  due  by  10-7-02; 
published  9-6-02  [FR  02- 
22689) 

TREASURY  DEPARTMENT 


Income  taxes:~ 

Welfare  beneft  fund; 
guidarwe  regarding 
wt>ether  part  of  10  or 
more  emptoyer  plan; 
comments  due  by  10-9- 
02;  published  7-11-02  (FR 
'     02-17469) 

Income,  emptoyment,  and  gift 


Split-dollar  life  insurance 
arrangements;  comments 
due  by  10-7-02;  published 
7-9-02  FR  02-17042) 


UST  OF  PUBLIC  LAWS 

This  is  a  oontinuirtg  list  of 
put)Uc  bills  from  the  current 
sesston  of  Congress  wtiich 
have  become  Federal  laws.  It 
may  be  used  in  oonjunctton 
with  "PLUS"  (Publh:  Laws 
Update  Service)  on  202-741- 
6043.  This  list  is  also 
availabto  online  at  htlpJ/ 
¥if¥ifw.nan.gw/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  FSdaral 
Haglitar  but  may  be  ordered 
in  "slip  law"  (indMdual 
pamphlet)  form  from  ttie 
Superintendent  of  Documents, 
U.S.  Govemntent  Printing 
Ofltoe,  Washington,  DC  20402 
(phone,  202-512-1806).  The 
text  will  also  be  made 
availabto  on  the  Internet  from 
GPO  Access  at  htlpy/ 
www.aooe88.gpo.gov/nara/ 
naraOOS.htnm.  Some  laws  may 
not  yet  be  availabto. 

HJL  388IMP.L.  107-230 

To  provkJe  a  temporary  waiver 
from  certain  transportatkxi 
conformity  requirements  and 
metropolitan  trartsportatton 
plannirtg  requirements  under 
the  Clean  Air  Act  and  under 
other  laws  for  certain  areas  in 
New  York  wt>ere  the  planning 
offtoes  aixl  resources  have 
been  destroyed  by  acts  of 
terrorism,  aiKl  (or  ottwr 
purpoees.  (Oct.  1,  2002;  116 
Stat.  1469) 

HJL  4687/PJ.  107-231 
Nattonal  Constnjctton  Safety 
Team  Act  (Oct.  1,  2002;  116 
Stat.  1471) 


HJI.  81S7/PX.  107-232 

To  amend  ssdion  5307  of  Wto 
49,  United  States  Code,  to 
aHow  transit  systsms  In 
urtMuiized  areas  that,  for  the 
first  time,  exceeded  200,000 
in  poputatton  according  to  the 
2000  census  to  retain 
ftexibiHty  in  the  use  of  Fsdsral 
transit  formula  grants  in  fiscal 
ysar  2003,  and  for  other 
purposes.  (Oct  1,  2002;  116 
Stat.  1478) 

S.  2ai(yP.L  107-233 

To  anwnd  the 

Communicatkxis  Satellite  Ad 
of  1962  to  extend  the 
deadHne  for  the  INTELSAT 
initial  pubUc  offering.  (Oct.  1. 
2002;  116  Stat.  1480) 

Last  List  Octolwr  2,  2002 


PuMIc  Laws  Etedronte 

>l  ■alii  ■  ■! 
IWUHCflH 

(PENS) 


PENS  is  a  free  etoctronto  mal 
notiftoatton  servtoe  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  hOpJ/ 
hy(in.g8a.gov/archiv9s/ 
pubtaw8-I.Nml  or  serx)  E-mail 
to  llsissrv#listaatv.9sa.Qov 
wMh  the  following  text 


SUBSCRIBE  PUBLAW8-L 

Your  htame. 

Nols:  This  service  is  strictly 
lor  E-mail  notificatton  of  new 
laws.  The  text  of  laws  is  not 
availabto  through  this  servios. 
PENS  csrmot  napond  to 
spedfto  inquiries  aani  to  ttw 
address. 
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The  authentic  text  behind  the  news 

The  Weekly 
Compilation  of 

Presidential 
Documents 


This  unique  service  provides  up- 
to-date  information  on  Presidential 
policies  and  announcements.  It 
contains  the  full  text  of  the 
President's  public  speeches, 
statements,  messages  to 
Congress,  news  conferences,  and 
other  Presidential  materials 
released  by  the  White  House. 


Weekly  Compilation  of 

Presidential 
Documents 


Monday,  lantury  13. 1997 
Vbluiiiit  33 — Nujitljvr  2 
Pac>7-4a 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  mate- 
rials released  during  the 
preceding  week.  Each  issue 
includes  a  Table  of  Contents,  lists 
of  acts  approved  by  the  President, 
nominations  submitted  to  the 
Senate,  a  checklist  of  White 
House  press  releases,  and  a 


digest  of  other  Presidential 
activities  and  White  House 
announcements.  Indexes  are 
published  quarterly. 

Published  by  the  Office  of  the 
Federai  Register,  National 
Archives  and  Records 
Administration. 
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Charge  your  order. 

It's  Easy! 
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